TITLE: 


FEDERAL  REGISTER. 


REEL  NO: 


5  OF  9 


VOLUME: 


56 


DATE; 


SEPTEMBER  26  -  OCTOBEF 


PUBLICATION   NO:       2575.00 


NOTES: 


4 


THIS  PERIODICAL  MAY  BE  COPYRIGHTED,  IN  WHIC 
OF  THE  COPYRIGHT  OWNER.  THE  MICROFORM  EDIT 
PUBLISHER.   DUPLICATION  OR  RESALE  WITHOUT  P 


UNIVERSITY  MICROFILMS  INTERNA 


-'x. 


ISSUES:     187  -  202 
PAGES:       '♦8723  -  52^'*2 

\   18.  1981 


h 


/ 


\ 


\ 


/ 


H  CASE  THE  CONTENTS  REMAIN  TRt-EBOPERTY 
ION  IS  REPRODUCED  BY  AGREEMOJT  WITH  THE 

-      1 


ERMISSION  IS  PROHIBITED. 


L. 


j»^^ 


^ 


^ 


TIONAL,  ANN  ARBOR,  MICHIGAN 


VOL 

- 

5  6 

■ 

- 

ISS 

i  _ 

■               "                      • 

1 
8 

7 

^ 

UMI 

t 

THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

'■ 

C^   r 

MATERIAL  AFFECT  THE  QUALITY  OF  THE 

SE 

MICRO-EDITION.     THIS  REPRODUCTION  IS 

J 

MADE  FROM  THE  BEST  COPY  AVAILABLE. 

26 

"^                ■      , 

\ 

1991 

• 

• 

^ 

V 

' . 

r^ 

*        * 

UMI 

4 

s 

OFFICIAL  BUSI 
Pfenalty  for  privi 


9-26-91 
Vol.56 


No.  187 


<>  m 


Thursday 
September  26,  1991 


^ 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  pnvata  use.  $300 


Srp?JPiS500S   NOV      91      R 

|00  N  2EEB  RD 

Ar4N  «RBOR  III      40106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
US  Government  Printing  Office 

(ISSN  0097-6326) 


) 


VOL 


'0 


9-26-9 
Vol.  56 
Pages 


5  6 


ISS 


c 


1991 


S 


UMI 


u 


.  y^ 


9-26-91 

Vol.  56         No.  187 

Pages  48723-49130 


Thursday 
September  26,  1991 


W 


UMI 


II 


Federal  Register  /  Vol.  56.  No.  187  /  Thursday.  September  26,  1991 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archive?     nd 
Records  Administration.  Washington,  DC  20408,  under  ' 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  Tile  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official 
serial  publication  established  under  the  Federal  Register  Act.  44 
U.S.C.  1507  provides  that  the  contents  of  the  Federal  Register 
shall  be  judicially  noticed. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington.  DC  20402,  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  fn  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  56  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 

Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 

202-783-3238 
275-0186 
275-3054 

Single  copies /back  copies: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  single  copies 

783-3238 

275-0186 

i      275-3050 

FEDERAL  AGENCIES 

Subscriptions: 
Paper  or  fiche 

Magnetic  tapes                     ^ 
-Problems  with  Federal  agen^^ subscriptions 

/J23-5240 
275-0186 
523-5243 

For  other  telephoM  numtsefs.  Me  the  Reader  Aids 

section 

-CS5'*' 


Contents 


Federal  Register 
Vol.  56.  No.  187 
Thursday.  September  26,  1991 


Agricultural  Marketing  Service 

Almonds  grown  in  California,  48727-48729 

(2  documents) 
Celery  grown  in  Florida,  48726 

Marketing  orders;  expenses  and  rates  of  assessment.  48725 
PROPOSED  RULES 

Almonds  grown  in  California,  48765 
Kiwifruit  grown  in  California,  48762 
Tomatoes  grown  in — 
Florida,  48764 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Soil  Conservation 
Service 

RUt^S 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Marketing  and  Inspection 
Services  et  al,  48723 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
48777 

Army  Department 

RULES 

Freedom  of  Information  Act;  implementation:,  48932 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Centers  for  Disease  Control 

NOTICES 

Grants  end  cooperative  agreements;  availability,  etc.: 
Human  immunodeficiency  virus  (HIV) — 
Counseling  and  testing  (two  models);  camparison  and 
I  ^  evaluation,  48800 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
District  of  Columbia,  48777 

Coast  Guard 

RULES 

Marine  engineering: 

Vessel  piping  systems 
CFR  correction,  48736 
Regattas  and  marine  parades: 

Head  of  Connecticut  Regatta.  48735 
PROPOSED  RULES 
Drawbridge  operations: 

Arkansas,  48770 
Inland  navigation  rules: 

Waterways  tributary  to  Gulf  of  Mexico;  revision,  48773 
Pollution: 

Financial  responsibility  of  vessels  for  water  pollution, 
49006 


Vessel  traffic  management: 
Prince  William  Sound  automated  dependent  surveillaitce 

system;  equipment  carriage  requirement,  48771 

Commerce  Department 

See  Internatipnal  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration 

f 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

RULES 

Committee  policies  and  procedures;  revisions,  48974 
Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Singapore,  48780 

Customs  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Field  officers;  penalties  and  liquidated  damage  cases 
Correction,  48823 

Defense  Department 

See  Army  Department;  Navy  Department  \ 

Drug  Enforcement  Administration 

RUUS 

Chemical  Diversion  and  Trafficking  Act  of  1988; 
.  implementation: 
Chemicals  and  thresholds:  list  additions.  48732 

Education  Department 

RULES 

Postsecondary  education: 
Guaranteed  student  loan  and  PLUS  programs — 
Default  reduction  initiative,  48990 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Disabled  individuals,  severely — 
Supported  employment  services,  community-bated 
projects;  special  projects  and  demonstrations 
program.  48970 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

NOTICES 

Meetings: 

Mining  Waste  Policy  Dialogue  Committee.  48795 
Superfund  program: 
Toxic  chemical  release  reporting;  community  right-to- 
know — 
Form  revisions,  48795 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Resource  Services,  Inc.,  Site.  MO.  48795 


IV 


Federal  Register  /  Vol.  56.  No.  187  /  Thursday.  September  26.  1991  /  Contents 


UMI 


Federal  Aviation  Administration 

PROPOSED  RULES 
Transition  areas,  48768.  48769 
(2  documents) 

NOTICES 

Exemption  petitions:  summary  and  disposition.  48816 
Federal  Communications  Commission 

RULES 

Television  broadcasting: 
Children's  Television  Act;  implementation  by 
broadcasting  and  cable  services.  48736 

Federal  Deposit  Insuraruse  Corporation 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
48799 

Federal  Election  Commission 

NOTICES 

Meetings:  Sunshine  Act.  48822 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 

Northwest  Pipeline  Corp.  et  al..  48782 
Natural  Gas  Policy  Act: 

Self-implementing  transactions.  48787 
Apolications,  hearings,  determinations,  etc.: ' 

ANR  Pipeline  Co..  48793 

Arkla  Energy  Resources:  correction,  48823 

CNG  Transmission  Corp..  48793 

Paiute  Pipeline  Co..  48793 

Southern  Natural  Gas  Co..  48794 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
Carnival  Cruise  Lines  Inc..  48799  « 

(2  documents) 

Federal  Reserve  System 

RULES 

Extension  of  credit  by  Federal  Reserve  banks  (Regulation 
A): 
Discount  rates  change,  48730 

Fish  and  Wildlife  Service 

RUUS 

Endangered  and  threatened  species: 

Guthrie's  ground  plum.  48748 

White  irisette.  48752 
Migratory  bird  hunting: 

Seasons,  limits,  and  shooting  hours;  establishment,  etc.. 
49104 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Lincomycin.  48732 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Bioproducts.  Inc..  et  al.;  approval  withdrawn,  48802 

Medical  devices: 
Silicone  gel-filled  and  inflatable  breast  prostheses:  patient 
risk  information.  49098 


General  Services  Administration 

NOTICES 

Federal  telecommunications  standards: 
Telecommunications  systems;  time  and  frequency 
information.  48799 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration: 
National  Institutes  of  Health;  Public  Health  Service 

Health  Care  Financing  Administration 

RULES 

Medicaid  and  medicare: 
Long-term  care  facilities  (skilled  nursing  and  intermediate 

care);  requirements.  48826 
Nurse  aide  training  and  competency  evaluation  programs. 
48880 
NOTICES 
Medicaid: 
State  plan  amendments,  reconsideration;  hearings- 
Maryland,  48803 
Texas.  48804 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urban  Development  Department 

RULES 

Low  income  houStng: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  existing  housing,  loan 
management  and  property  disposition,  moderate 
rehabilitation,  and  housing  voucher  programs. 
49024 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 

Immigrant  visas;  sanctions  removal  for  Hungary.  48730 
PROPOSED  RULES 
Immigration: 

Subpoenas  issuance;  powers  and  duties.  48766 


Interior  Department 


^y 


See  Fish  and  Wildlife  Service;  Land  Management  Bureau: 
National  Park  Service;  Reclamation  Bureau;  Surface 
Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES  ' 

Income  taxes: 
Low-income  housing  credit.  48733 

International  Trade  Administration 

NOTICES 

Antidumping: 
Elemental  sulphur  from  Canada.  48777 
Portable  electric  typewriters  from  Japan,  48778 
Silicon  metal  from  Argentina,  48779 

Justice  Department 

See  also  Drug  Enforcement  Administra-tion:  Immigration  am 
Naturalization  Service;  Juvenile  Justice  and 
Delinquency  Prevention  Office 

RULES 

Organization,  functions,  and  authority  delegations: 
Director,  Prisons  Bureau,  et  al.;  Federal  tort  claims,  48734 


Federal  Register  /  Vol.  56.  No.  187  /  Thursday.  September  26.  1991  /  Contents 


V 


Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Comprehensive  plan  for  1992  FY.  48994 

Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 

Wyoming.  48808 
Opening  of  public  lands: 

New  Mexico.  48808 
Realty  actions:  sales,  leases,  etc.: 

New  Mexico,  48808-48810 
(2  documents] 

Maritime  Administration 

NOTICES 

Mortgagees  and  trustees;  applicants  approved,  disapproved, 
etc.: 
CoreStates  Bank,  N.A.:  correction.  48823 

National  Aeronautics  and  Space  Administration 

RUL£S 

Acquisition  regulations: 
Miscellaneous  amendments.  48737 

National  Commission  on  Severely  Distressed  Public 
Housing 

NOTICES 

Meetings,  48813 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Arts  Education  Advisory  Council,  48813 

Humanities  Panel,  48814 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  48816 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health  • 

NOTICES 

Privacy  Act: 
Systems  of  records.  48805 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Puerto  Rico  and  U.S.  Virgin  Islands  shallow-water  reef 
fish.  48755 
NOTICES 
Permils: 

Marine  mammals.  48779 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  48812 


National  Science  Foundation 

NOTICES 

Meetings: 
Behavioral  and  Neural  Sciences  Division  advisory  panels, 

48814 
Developmental  Biology  Advisory  Panel,  48814 
Research  Career  Development  Special  Emphasis  Panel. 

48815 

Navy  Department 

NOTICES 

Fjivironmental  statements:  availability,  etc.: 
'     Marine  Corps  Base.  Camp  Pendleton,  Oceanside.  CA: 
sewage  effluent  compliance  project,  48780 
Naval  Air  Station,  Alameda,  CA,  et  al.;  dredged  material 
disposal,  48781 

Nuclear  Waste  Technical  Review  Board 

NOTICES 

Meetings,  48815 

Personrtel  Management  Office 

PROPOSED  RULES 

Administrative  grievance  system;  revision,  48757 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 
48815 

Postal  Rate  Commission 

NOTICES 

Meetings;  Sunshine  Act,  48822 

Public  Health  Service 

See  also  Centers  for  Disease  Control:  Food  and  Drug 

Administration;  National  Institutes  of  Health 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Agency  for  Toxic  Substances  and  Disease  Registry,  48805 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Price-San  Rafael  Rivers  Unit,  UT,  48811 

Severely  Distressed  Public  Housing,  National  Commission 

See  National  Commission  on  Severely  Distressed  Public 
Housing 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Price-San  Rafael  Rivers  Unit.  UT.  48811 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Initial  and  permanent  regulatory  programs: 
Surface  coal  mining  and  reclamation  operations — 
Individual  civil  penalties,  48924 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Maritime  Administration:  National  Highway  Traffic 
Safety  Administration;  Urban  Mass  Transportation 
Administration 


VI 


Federal  Register  /  Vol.  56,  No.  1B7  /  Thursday,  September  26. 1901  /  Contents 


NOTICES 

Aviation  proceedings: 

Hearings,  etc. — 
F.S.  Air  Service.  Inc.,  48816 
Secretarial  determinations: 

Lebanon:  aircraft  security  and  passenger  safety,  48816 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

48820,  48821 

(3  documents) 

Urt>an  Mass  Transportation  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
East  St.  Louis  to  Scott  Air  Force  Base,  IL:  transit  service 
extension,  48819 

Veterans  Affairs  Department 

RULfS 

Loan  guaranty: 
Guaranteed  manufactured  home  loans,  home  and 

condominium  loans,  and  home  improvement  loans — 
Maximum  interest  rates  decrease,  48735 


Rea<lMrAids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aid«  section  at  the  end  of  this  issue. 


Separate  Parts  In  Ttiis  issue 

Part  II 

Department  of  Health  and  Human  Services,  Health  Care 
Financing  Administration.  48826 

Part  III 

Department  of  the  Interior.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  48024 

Part  IV 

Department  of  Defense.  Department  of  the  Army,  48932 

PartV 

Department  of  Education.  48970 

Part  VI 

Committee  for  the  Implementation  of  Textile  Agreements. 
48974 

Part  VII  "^ 

Department  of  Education.  48990 

Part  VIII 

Department  of  Justice,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  48994 

Part  IX 

Department  of  Transportation.  Coast  Guard,  49006 

PartX 

Department  of  Housing  and  Urban  Development.  49024 

Part  XI 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration.  49098 

Part  XII 

Department  of  the  Interior,  Fish  and  Wildlife  Service,  49104 


uivrr 


Federal  Register  /  Vol.  56.  No.  187  /  Thursday.  September  26.  1991  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ttie  parts  affected  ttiis  month  can  t>e  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


5  CFR 

PropoMd  RuIm: 

771 48757 

7  CFR 

2 48723 

920 48725 

926 48725 

967 48726 

981  (2  documents) 48727- 

48729 
PropoMd  Rul«K 

920 48762 

966 48764 

981 48765 

8  CFR 

243 48730 

Proposad  RuIm: 

287 48766 

12  CFR 

201 


.48730 


14  CFR 
PropoMd  Rul««: 

71  (2  documents) 48768, 

48769 


19  CFR 

10 

48823 

171 

48823 

172 

48823 

21  CFR 

558 

48732 

1310 

48732 

24  CFR 

888 

49024 

26  CFR 

1 

28  CFR 

0 

„....  48733 

, 48734 

30  CFR 
PropoMd 

724 

IRutoK 
48924 

846 

32  CFR 

518 

_ 48924 

„ 48932 

33  CFR 

100 

...48735 

117 

IRutoK 
48770 

130 

49006 

131 

49006 

132 

49006 

137 

49006 

161 

48771 

162 

48773 

34  CFR 

682 

48990 

38  CFR 

36 

48735 

41  CFR 

51-1 

51-2 

48974 

51-3 

48974 

51-4 

51-5 

51-6 

51-7 

48974 

„ 48974 

„ 48974 

48974 

51-8...... 

51-9 

51-10.... 

48974 

_ 48974 

48974 

42  CFR 

431 _ 

48880 

433 48880 

442 48826 

447 48826 

483  (2  documents) 48826. 

48880 

488 48826 

489 48826 

498 48826 

46  CFR 

56 48736 

47  CFR 

73 48736 

76 48736 

48  CFR 

1801 48737 

1 804 48737 

1806 48737 

1807 48737 

1810 48737 

181 2 48737 

1815 48737 

1817 48737 

1819 48737 

1825 48737 

1827 48737 

1832 48737 

1 837 48737 

1 842 48737 

1 852 48737 

1 853 48737 

50  CFR 

17  (2  documents) 48748- 

48752 

20 49104 

669.... 48755 


VOL 
5  6 


1991 


UMI 


Rules  and  Regulations 


Fedand  Register 

Vol.  Sa.  Ns.  187 

Thursday.  September  26,  1991 


This  section  of  the  FEDERAL  REGBTBl 
contains  regulatory  documents  tiaving 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  tMes  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  o(  Documents. 
Prioes  of  new  4)ooks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

lDocketNo.PE-91-001] 

Rewisioa  of  Delegation  of  Authority 
agency:  Office  of  the  Secretary.  USDA. 


action:  Final  rule. 


SUMMAfrv:  This  docnment  revises  flie 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  by  delegating 
to  the  Assi8t<>nt  Secretary' for  Marketing 
and  Inspect'!  'i  Services  and  the 
AdmiiHstrator,  Agricultural  Mariteting 
Service  (AMS)  the  authority  to 
administer  various  programs  contained 
in  the  Food.  Agriculture,  Conservation, 
and  Trade  Act  of  1990,  PuWic  Lffw  No. 
101-624.  It  also  removes  the  delegations 
of  authority  pertaining  to  the  Office  of 
Transportation  to  reflect  the 
abolishment  of  that  Office.  The 
functions  formerly  performed  by  the 
Office  of  Transportation  will  be 
performed  by  AMS. 
EFFEcrrvE  date:  September  26. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Burt  McKitrick,  Personnel  Division. 
Agricultural  Marketing  Service,  United 
States  Department  of  Agricuhure.  P.O. 
Box  96456,  Washington,  DC,  20090-6456. 
(202)  447-4874. 

SUPPLEMENTARY  INFORMATION:  The 
Food,  Agriculture.  Conservation,  and 
Trade  Act  of  1990  contains  the  following 
new  programs: 

National  Laboratory  Accreditation 
Program  (7  VS.C.  138-1381)  provides 
authority  for  USDA  to  establish  a  user- 
fee  funded  national  laboratory 
accreditation  program. 

Pecan  Promotion  and  Research  Act  of 
1999  {7  U.S,C  fl001-fl013);  Mushroom 
Promotion.  Research,  and  Consumer 
Information  Act  of  1990  (7  U.S.C.  6101- 


6112):  and  Lime  Research.  Rt)Bioti(m. 
and  Consumer  Information  Act  (rfl9R) 
(7  U.S.C.  6201-6212)  authorize  national 
research  and  promotion  programs  for 
pecans,  mushrooms,  and  limes. 

Soybean  Promotion,  Reseaix;!!.  and 
Consumer  Information  Act  [7  U.S.C 
6301-6311]  provides  authority  to 
establish  a  national  prograan  for 
soybean  research  and  prooiotion. 

Fluid  Milk  Promotion  Act  of  1990  (7 
U.S.C  6401-6417)  provides  authority  to 
estabrish  a  processor-funded  fluid  milk 
promotion  program. 

Producer  Research  and  Promotion 
Board  AccountabiHty  (104  Stat  3927] 
states  the  sense  of  the  Congress 
r^arding  federally-authorized  checkoff 
programs  regarding  agricultural 
promotion  ami  leteandi.  and  consumer 
information  relating  to  food  and 
nutrition. 

Consistency  with  Intematiooal 
Obligations  of  the  United  States  (7 
U.S.C.  2278)  requires  the  Secretary  of 
Agriculture  to  consult  with  the  Uoited 
States  Trade  Representative  regarding 
certain  research  and  promotion 
programs  which  provide  for  an 
assessment  oa  imparts. 

Organic  Foods  Prodnction  Act  of  1996 
(7  USJZ.  6501-6522]  atttiurixes  a 
national  organic  production  program 
establishing  national  standards  for  flie 
production  and  certification  of 
organically  produced  foods. 

Pesticide  Recordkeeping  [7  U.S.C. 
136i-l)  requires  recordkeeping  by 
certified  applicators  of  restricted  use 
pesticides. 

The  Secretary  of  Agriculture  has 
determined  that  these  programs  can  be 
conducted  most  effectively  ynder  the 
jurisdiction  of  the  Assistant  Secretary 
for  Mariceting  and  Inspection  Services 
and  the  Administrator  of  AMS.  TTiis 
document  amends  the  delegations  of 
authority  of  the  United  States 
Department  of  Agriculture  in  7  CFR  part 
2  by  delegating  to  the  Assistant 
Secretary  for  Marketing  and  Inspection 
Services  and  the  Administrator  of  AMS 
the  responsibility  and  authority  for 
administering  the  above  described 
programs,  except  with  respect  to  the 
National  Laboratory  Accreditation 
Program.  With  respect  to  that  Program, 
the  Secretary  has  determined  that  the 
responsibility  and  authority  for 
administerii^  the  program  for 
laboratories  accredited  for  pesticide 
residue  analysts  in  fruits  and  vegetables 


and  other  agricultural  commodities 
excluding  meat  and  poultry  products 
should  be  delegated  to  the 
Admimstrator,  AMS.  and  the 
responsSnIity  and  authority  for 
adinniisteiiiig  tfie  program  for 
laboratories  accredited  only  for 
pesticide  residne  analysis  in  meat  and 
poultry  products  ^lordd  be  delegated  to 
the  Administrator.  Food  Safety  and 
Inspection  Servtoe. 

In  addition,  this  document  reassigns 
delegations  on  transportation  matters 
from  the  Administrator.  OfHce  of 
Transportation  (7  CRl  2.52),  to  the 
Administrator.  Agricnltnral  Marketing 
Service  (7  CFR  X.80),  and  Tescnres  7  CFR 
2.52. 

This  rule  relates  to  internal  agency 
management.  Tlierefore.  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  to  comment 
thereon  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  ^e  Federal  Register. 
Further,  since  this  nde  relates  to  mtemal 
agency  management  it  is  exempt  from 
the  provisions  of  E.0. 12291.  Finally,  this 
subject  is  not  a  rule  as  defined  by  Public 
Law  No.  96-354.  the  Regulatory 
FlexibiKty  Act  and  dins,  is  exempt  from 
the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Aothortty  delegatiom  {Gm'emment 
agendes). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENEfUU. 
OFFICERS  OF  THE  OEPARTMEMT 

Accordingly.  7  CFR  part  2  is  amended 
as  follows: 

1.  The  authority  citation  for  part  2 
continues  to  read: 

Authority:  S  USXl  301  and  Reergaaizatioii 
Plan  No.  2  of  1953. 

Subpart  C— Delegations  of  Acsthority 
to  the  Deputy  Secf«tary,  the  Under 
Secretary  for  International  Affairs  and 
Convnodity  Programs,  ttie  Under 
Secretary  for  Small  Cofrununity  and 
Rural  Development,  and  AssisteBt 
Secretaries 

2.  Section  2.17  is  amended  by 
redesignating  paragrajihs  (a)  (3^  (4^  JUtd 
(5)  as  (a)  (6).  [9].  and  {10].  respectively, 
by  adding  new  paragraphs  (aX3]  to 
{a)(7)  and  (a)(8)(xliv)  to  (a)(8)(liv:.  by 
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removing  paragraph  (d),  and  by  adding 
new  paragraph  (g){2)(v)  to  read  as 
follows: 

§  2. 1 7  Delegations  of  auttK>rity  to  ttte 
Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

*        *        •        •        * 

(a)  •  •  * 

(3)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  relating  to  the 
transportation  activities  contained  in 
section  203(j)  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622(j)) 
as  amended,  but  excepting  matters 
otherwise  assigned. 

(4)  Administer  transportation 
activities  under  Section  201  of  the 
Agricultural  Adjustment  Act  of  1938  (7 
U.S.C.  1291). 

(5)  Apply  results  of  economic  research 
and  operations  analysis  to  evaluate 
transportation  issues  and  to  recommend 
revisions  of  current  procedures. 

(6)  Serve  as  the  focal  point  for  all 
Department  transportation  matters 
including  development  of  policies  and 
strategies. 

(7)  Cooperate  with  other 
Departmental  agencies  in  the 
development  and  recommendation  of 
policies  for  inland  transportation  of 
USDA  and  CCC-owned  commodities  in 
connection  with  USDA  programs. 

(8)  •  •  • 

(xliv)  National  Laboratory 
Accreditation  Program  (7  U.S.C.  138- 
138i)  with  respect  to  laboratories 
accredited  for  pesticide  residue  analysis 
in  fruits  and  vegetables  and  other 
agricultural  commodities,  except  those 
laboratories  analyzing  only  meat  and 
poultry  products. 

(xlv)  Pecan  Promotion  and  Research 
Act  of  1990  [7  U.S.C.  6001-6013). 

(xlvi)  Mushroom  Promotion.  Research, 
and  Consumer  Information  Act  of  1990 
(7  U.S.C.  6101-6112). 

(xlvii)  Lime  Research,  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  (7  U.S.C.  6201-6212). 

(xlviii)  Soybean  Promotion,  Research 
and  Consumer  Information  Act  (7  U.S.C. 
6301-6311). 

(xlix)  Fluid  Milk  Promotion  Act  of 
1990  (7  U.S.C.  6401-6417). 

(1)  Producer  Research  and  Promotion 
Board  Accountability  (104  Stat.  3927). 

(li)  Consistency  with  International 
Obligations  of  the  United  States  (7 
U.S.C.  2278). 

(lii)  Organic  Foods  Production  Act  of 
1990  (7  U.S.C.  6501-6522).  provided  that 
the  Administrator,  AMS,  will  enter  into 
agreements,  as  necessary,  with  the 
Administrator,  Food  Safety  and 
Inspection  Service,  to  provide  inspection 
services. 


UMI 


(liii)  Pesticide  Recordkeeping  (7  U.S.C. 
136i-l)  with  the  provision  that  the 
Administrator.  AMS,  will  enter  into 
agreements,  as  necessary,  with  other 
Federal  agencies. 

(liv)  The  International  Carriage  of 
Perishable  Foodstuffs  Act  (7  U.S.C. 
4401-4406). 

•  •  *  •  * 

(g)  *  •  • 

(2)  *   *   * 

(v)  National  Laboratory  Accreditation 
Program  (7  U.S.C.  138-138i)  with  respect 
to  laboratories  accredited  only  for 
pesticide  residue  analysis  in  meat  and 
poultry  products. 
*        •        •        *        *     _ 

3.  Paragraph  2.17  (a)(8)  (xxxvi),  as 
redesignated,  is  amended  by  removing 
the  references  "(a)(3)(xxxiv)  and 
(xxxv)"  and  adding  in  its  place  "(a)(8) 
(xxxiv)  and  (xxxv)." 

4.  Section  2.18  is  amended  by  adding  a 
new  paragraph  (a)(3)  to  read  as  follows: 

§  2. 18    Reservations  of  auttiortty. 

*  •  •  *  * 

(a)  *  *  * 

(3)  Appoint  members  of  the  National 
Processor  Advertising  and  Promotion 
Board  established  by  section 
1999H(b)(4)  of  the  Fluid  Milk  Promotion 
Act  of  1990  (7  U.S.C.  6407(b)). 


Subpart  F— Delegations  of  Auttiority 
by  the  Assistant  Secretaty  for 
Mart(etir>g  and  inspection  Services 

5.  Section  2.50  is  amended  by 
redesignating  paragraphs  (a)(3)  to  (a)(7) 
as  (a)(8)  to  (a)(12),  respectively,  by 
adding  new  paragraphs  (a)(3)  to  (a)(7) 
and  (a)(8)(xlv)  to  {a)(8){lv),  and  by 
revising  paragraphs  (b)(1)  and  (b)(2)  to 
read  as  follows: 

§  2.50    Administrator,  Agricultural 
Mariceting  Service. 

(a)  •  •  * 

(3)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  relating  to  the 
transportation  activities  contained  in 
section  203(j)  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622{j)) 
as  amended,  but  excepting  matters 
otherwise  assigned. 

(4)  Administer  transportation 
activities  under  section  201  of  the 
Agricultural  Adjustment  Act  of  1938  (7 
U.S.C.  1291). 

(5)  Apply  results  of  economic  research 
and  operations  analysis  to  evaluate 
transportation  issues  and  to  recommend 
revisions  of  current  procedures. 

(6)  Serve  as  the  focal  point  for  all 
Department  transportation  matters 
including  development  of  policies  and 
strategies. 


(7)  Cooperate  with  other 
Departmental  agencies  in  the 
development  and  recommendation  of 
policies  and  programs  for  inland 
transportation  of  USDA  and  CCC- 
owned  commodities  in  connection  with 
USDA  programs. 

(8J*  *  * 

(xlv)  National  Laboratory 
Accreditation  Program  (7  U.S.C.  138- 
138i)  with  respect  to  laboratories 
accredited  for  pesticide  residue  analysis 
in  fruits  and  vegetables  and  other 
agricultural  commodities,  except  those 
laboratories  analyzing  only  meat  and 
poultry  products. 

(xlvi)  Pecan  Promotion  and  Research 
Act  of  1990  (7  U.S.C.  6001-6013). 

(xlvii)  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  (7  U.S.C.  6101-6112). 

(xlviii)  Lime  Research.  Promotion,  and 
Consumer  Information  Act  (rf  1990  (7 
U.S.C.  6201-6212). 

(xlix)  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (7  U.S.C. 
6301-6311). 

(1)  Fluid  Milk  Promotion  Act  of  1990  (7 
U.S.C.  6401-6417). 

(li)  Producer  Research  and  Promotion 
Board  Accountability  (104  Stat.  3927). 

(lii)  Consistency  with  International 
Obligations  of  the  United  States  (7 
U.S.C.  2278). 

(liii)  Organic  Foods  Production  Act  of 
1990  (7  U.S.C.  6501-6522)  provided  that 
the  Administrator.  AMS,  will  enter  into 
agreements,  as  necessary,  with  the 
Administrator,  Food  Safety  and 
Inspection  Service,  to  provide  inspection 
services. 

(liv)  Pesticide  Recordkeeping  (7  U.S.C. 
136i-l)  with  the  provision  that  the 
Administrator,  AMS,  will  enter  into 
agreements,  as  necessary,  with  other 
Federal  agencies. 

(Iv)  the  International  Carriage  of 
Perishable  Foodstuffs  Act  (7  U.S.C. 
4401-4406). 

(b)  *  *  * 

(1)  Taking  final  action  on  regulations 
under  section  8c  (15)  (A)  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (7  U.S.C.  608c  (15)  (A));  section 
12(a)  ci  the  Cotton  Research  and 
Promotion  Act  (7  U.S.C.  21111(a)): 
section  311(a)  of  the  Potato  Research 
and  Promotion  Act  (7  U.S.C.  2620(a)); 
section  118(a)  of  the  Dairy  Production 
Stabilization  Act  of  1983,  as  amended,  (7 
U.S.C.  4509  (a)):  section  1625(a)  of  the 
Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985  (7 
U.S.C.  4814).  section  1650(a)  of  the 
Watermelon  Research  and  Promotion 
Act  (7  U.S.C.  4909).  section  10(a)  of  the 
Honey  Research,  Promotion,  and 
Consumer  Information  Act  (7  U.S.C. 
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4eQ9(aJ):  section  14(a)  of  the  Egg 
Research  and  Consumer  Information 
Act  (7  U.S.C.  2713(a]):section  1714laJ  of 
the  Floral  Research  and  Constimcr 
Information  Act  \7  U.S.C.  1714(aJ); 
section  1710(a)  of  the  Wheat  and  Wheat 
Foods  Reseeu-ch  and  Nutrition  Education 
Act  (7  U.S.C.  3409(a));  section  1913(a)  of 
the  Pecan  Promotion  and  Research  Act 
of  1990  {7  U.S.C.  6008).  section  1927(a)  of 
the  Mushroom  Promotion,  Research,  and 
Consumer  Information  Act  of  1990  (7 
U.S.C.  6106).  section  1957(a)  of  the  Lime 
Research,  Promotion,  and  Consumer 
Information  Act  of  1990  (7  U.S.C  6202). 
section  1971(a)  of  the  Soybean 
Promotion.  Research,  and  Consumer 
Informatisn  Act  (7  U.SX:.  6303).  and 
section  1999K<a)  of  the  Fluid  Milk 
Promotion  Act  of  1990  (7  US.C  6410). 

(2)  Issaing,  amending,  terminating,  or 
suspending  any  marketing  agreement  or 
order  or  any  provision  thereof  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937;  the  Cotton  Research  and 
Promotion  Act;  the  Potato  Research  and 
Promotion  Act;  Subtitles  B  and  C  of  the 
Dairy  Production  Stabilization  Act  of 
1983,  as  amended;  the  Pork  Promotion, 
Research,  and  Consumer  Information 
Act  of  1985;  the  Beef  Research  and 
Information  Act,  as  amended;  the 
Watermelon  Research  and  Promotion 
Act;  the  Honey  Research,  Promotion, 
and  Consumer  Information  Act;  the 
Floral  Research  and  Consmnef 
Information  Act;  the  Egg  Research  and 
Consumer  Information  Act  the  Wheat 
and  Wheat  Foods  Research  and 
Nutrition  Education  Act;  the  Pecan 
Promotion  and  Research  Act  of  1990;  the 
Mushroom  Promotion,  Research,  and 
Consumer  Information  Act  of  1990;  the 
Lime  Research,  Promotion,  and 
Consumer  Information  Act  of  1990;  the 
Soybean  Promotion.  Research,  and 
Consumer  Information  Act;  the  Fluid 
Milk  Promotion  Act  of  1990;  and,  the 
Organic  Foods  Production  Act  of  1990. 

§2^    [Amended] 

6.  Paragraph  2.50{aK8)(xxxvii),  as 
redesignated,  is  amended  by  removing 
the  references  '*(a)(3)(xxxv)  and 
(xxxvi)"  and  adding  in  its  place 
"(a)(8)(xxxv)  and  (xxxvi)." 

§2.52   IR«moved  and  Reserved] 

9.  Section  2.52  is  removed  and 
reserved. 

10.  Section  2.55  is  amended  by 
revising  the  heading  thereof,  and  by 
adding  a  new  paragraph  \a)[i)  to  read  as 
follows: 


§2.55    Administrator,  Food  Safety 
Inspection  Service. 


(a)* 


(4)  Administer  the  National 
Laboratory  Accreditation  Program  (7 
U5.C  136-13&)  with  respect  to 
laboratories  accredited  onl^for 
pesticide  residue  analysis  in  meat  and 
poultry  products. 
*        «        •        •        • 

Dated:  August  23. 1991. 
Edward  Madigaa, 
For  Subpart  C:  Secretary  of  Agriculture. 

Dated:  August  23. 1991. 
JoAnn  R.  Smitlt, 

For  Subpart  F:  Assistant  Secretary  for 
Marketing  and  Inspection  Services. 
|FR  Doc.  91-23236  Filed  9-25-91;  6:45  am) 

BtLUNQ  CODE  34nMI2-« 


AgricuitarBl  Marketing  Service 

7  CFR  Parts  920  and  926 

I  Docicet  fla  FV-91-4t«] 

Expenses  and  Assessment  Rates  for 
SpeciUed  Marketing  Orders 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes 
assessment  rates  under  Marketing 
Orders  920  and  926  for  the  1991-92  fiscal 
period.  Authorization  of  these  budgets 
enables  the  Kiwifruit  Administrative 
Committee  and  the  Tokay  Grape 
Industry  Committee  (committees)  to 
incur  expenses  tfiat  are  reasonable  and 
necessary  to  administer  the  programs. 
Fands  to  administer  these  programs  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATES:  April  1,  1991.  through 
March  31, 1992  (§  926.230)  and  August  1. 
1991,  through  July  31, 1992  (§  920.209). 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Mariceting  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2S25-S.  Washington. 
DC  20090-6456,  telephone  202-447-202a 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
and  Order  No.  920  (7  CFR  part  920), 
regulating  the  handling  of  kiwifruit 
grown  in  California,  and  Marketing 
Agreement  No.  93  and  Order  No.  926  (7 
CFR  part  926),  regulating  the  harvdling  of 
Tokay  grapes  grown  in  San  Joaquin 
County,  California.  The  marketing     "^ 
agreements  and  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674).  hereinafter  referred  to 
as  the  Act 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 


Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Psrsaant  to  the  requirements  set  forth 
in  the  Regulatory  Fiexibihty  Act  (RFA). 
the  Atfaninistnitor  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
m  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  mles  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalL 
Thus,  both  statates  have  snaall  entity 
orientation  and  compatibility. 

There  are  approximately  100  handlers 
of  California  kiwifruit  under  Marketing 
Order  No.  920.  and  approximately  850 
kiwifruit  producers.  There  are 
approximately  9  handlers  of  California 
Tokay  grapes  under  Marketing  Order 
No.  926,  and  approximately  40  Tokay 
grape  producers.  Small  agricuhural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  S500.000,  and  small 
agricultural  service  firms  as  defined  as 
those  whose  annual  receipts  are  less 
than  $3300,000.  The  majority  of 
California  kiwifruit  producers  and  an 
estimated  30  to  40  percent  of  the 
kiwifruit  handle^s  and  the  majority  of 
the  Tokay  grape  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budgets  of  expenses  for  the  1991- 
92  fiscal  period  were  prepared  by  the 
Kiwifruit  Administrative  Committee  and 
the  Tokay  Grape  Industry  Committee, 
the  agencies  responsible  for  local 
administration  of  the  marketing  orders, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  these  committees  are  handlers  and 
producers  of  California  kiwifruit  and 
producers  of  California  Tokay  grapes. 
They  are  familiar  with  the  committees' 
needs  and  with  the  costs  of  goods  and 
services  in  their  local  areas  and  are  thus 
in  a  position  to  formulate  appropriate 
budgets.  The  budgets  were  formulated 
and  discussed  in  public  meetings.  Hius. 
all  directly  affected  persons  have  hed  an 
opportunity  to  participate  and  pro\ide 
input 

The  assessment  rates  recommended 
by  the  committees  were  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  kiwifruit  and 
Tokay  grapes.  Because  dtese  rates  will 
be  applied  to  actual  shipments,  they 
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must  be  established  at  rates  that  will 
provide  sufficient  income  to  pay  the 
committees'  expenses. 

The  Kiwifruit  Administrative 
Committee  met  on  July  24. 1991.  and 
unanimously  recommended  a  1991-92 
budget  of  $13a452.  $45,494  less  than  the 
previous  year.  Major  increases  in  staff 
salaries  and  the  pension  plan  will  be 
offset  by  major  decreases  in  the  Held 
staff  food  and  lodging,  member  food  and 
lodging,  controlled  buys,  and 
contingency  categories,  and  the 
elimination  of  funding  for  the  maturity 
test.  The  committee  also  recommended 
an  assessment  rate  of  $0,015  per  tray  of 
kiwifruit,  $0,005  more  than  last  season's. 
The  vote  was  six  in  favor,  two  opposed, 
and  one  abstaining.  The  two  people 
voting  no  felt  the  assessment  rate  should 
be  higher,  and  the  one  abstaining 
preferred  not  taking  sides.  This  rate, 
when  applied  to  anticipated  shipments 
of  7.5  million  7V2  pound  trays,  will  yield 
$112,500  in  assessment  income.  This, 
along  with  $25,952  from  the  committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  at  the  beginning  of  the  1991-92 
fiscal  period,  estimated  to  be 
approximately  $20,000.  will  be  within 
the  maximum  permitted  by  the  order  of 
one  fiscal  period's  expenses. 

The  Tokay  Crape  Industry  Committee 
met  on  April  2. 1991.  and  unanimously 
recommended  a  1991-92  budget  of 
$5,375.  $8,160  less  than  ^e  previous 
year.  Major  decreases  were  the 
elimination  of  the  executive  travel  and 
manager's  salary  categories.  When  the 
previous  manager  retired  late  last  year, 
the  committee's  secretary  assumed  the 
manager's  duties.  The  committee  also 
met  on  July  29. 1991,  and  unanimously 
recommended  an  assessment  rate  of 
$0.07  per  23-pound  lug.  the  same  as  last 
season.  Anticipated  shipments  of  39.606 
lugs  will  yield  $2,772.42  in  assessment 
income.  This,  along  with  $2,602.58  from 
the  committee's  authorized  reserve,  will 
be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve  at  the 
end  of  the  1991-92  fiscal  period  are 
estimated  to  be  approximately  $476. 
which  is  within  the  maximum  permitted 
by  the  order  of  one  fiscal  period's  ' 
expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 


a  significant  economic  impact  oh  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  August  28. 1991  (56 
FR  42543).  That  document  contained  a 
proposal  to  add  S  920.209  and  fi  926.230 
to  authorize  expenses  and  establish 
assessment  rates  for  the  committees. 
That  rule  provided  that  interested 
persons  could  file  comments  through 
September  9. 1991.  No  comments  were 
received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rates  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  committees  need 
to  have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1991-92  fiscal 
period  for  the  Tokay  Grape  Industry 
Committee  began  on  April  1, 1991,  and 
the  1991-92  fiscal  period  for  the 
Kiwifruit  Administrative  Committee 
began  on  August  1. 1991,  and  the 
marketing  orders  require  that  the  rates 
of  assessment  for  the  fiscal  period  apply 
to  all  assessable  Tokay  grapes  and 
kiwifruit  handled  during  the  fiscal 
period.  In  addition,  handlers  are  aware 
of  these  actions  which  were 
recommended  by  the  committees  at 
public  meetings. 

List  of  Subjects  in  7  CFR  Farts  920  and 
926 

Marketing  agreements.  Grapes, 
Kiwifruit.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  920  and  926  are 
hereby  amended  as  follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  A  new  §  920.209  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  920.209    Expense*  and  assessment  rate. 

Expenses  of  $138,452  by  the  Kiwifruit 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,015  per  7^:  pound  tray  of  California 
kiwifruit  is  established  for  the  fiscal 
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period  ending  July  31. 1992.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY, 
CALIFORNIA 

3.  The  authority  citation  for  7  CFR 
part  926  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

4.  A  new  §  926.230  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  926.230    Expenses  and  assessment  rate. 

Expenses  of  $5,375  by  the  Tokay 
Grape  Industry  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.07  per  23-pound  lug  of  California 
Tokay  grapes  is  established  for  the 
fiscal  period  ending  March  31, 1992. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  September  23. 1991. 
William  |.  Doyle, 

Acting.  Deputy  Director,  Fhiit  and  Vegetable 
Division. 
(FR  Doc.  91-23238  Filed  9-25-91;  &45  am| 
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7  CFR  Part  967 
[FV-91-407FR1 

Handling  Regulation  for  Celery  Grown 
In  Florida 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  the 
quantity  of  Florida  celery  which 
handlers  may  ship  to  fresh  markets 
during  the  1991-92. marketing  season  at 
6,789.738  crates  or  100  percent  of 
producers'  based  quantities.  This  final 
rule  is  intended  to  lend  stability  to  the 
industry  and.  thus,  help  to  provide 
consumers  with  an  adequate  supply  of 
the  product.  As  in  past  seasons,  the 
limitation  on  the  quantity  of  Florida 
celery  handled  for  fresh  shipment  is  not 
expected  to  restrict  the  quantity  of 
Florida  celery  actually  produced  or 
shipped  to  fresh  markets,  since 
production  and  shipments  are 
anticipated  to  be  less  than  the  allotment. 
This  action  was  recommended  by  the 
Florida  Celery  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  order. 

EFFECTIVE  DATE:  September  26. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christian  D.  Nissen.  Marketing 
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Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  room 
2525-S,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone  (202)  382-1754. 
SUPPLEMENTARY  INFORMATION:  This 
*'inal  rule  in  issued  under  Marketing 
Agreement  and  Order  No.  967  (7  CFR 
Part  967],  both  as  amended,  regulating 
the  handling  of  celery  grown  in  Florida. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  detcr.niined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the, scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entities 
orientation  and  compatibility. 

There  are  an  estimated  7  handlers  of 
celery  grown  in  Florida  subject  to 
regulation  under  the  celery  marketing 
order  and  approximately  13  producers  of 
celery  in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
minority  of  celery  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  final  rule  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Committee  and  upon 
other  available  information.  The 
Committee  met  on  June  11. 1991.  and 
recommended  a  marketable  quantity  of 
6,789,738  crates  of  fresh  celery  for  the 
1991-92  season  beginning  August  1, 
1991.  Additionally,  a  uniform  percentage 
of  100  percent  was  recommended  which 
will  allow  each  producer  registered 
pursuant  to  §  967.37(f)  of  the  order  to 
market  100  percent  of  such  producer's 
bases  quantity.  These  recommendations 


were  based  on  an  appraisal  of  expected 
1991-92  supplies  and  prospective 
demand. 

As  required  by  S  967.37(d)(1)  of  the 
order,  a  reserve  of  6  percent  (407,384 
crates)  of  the  1991-92  total  base 
quantities  is  authorized  for  new 
producers  and  increases  for  existing 
producers.  There  were  no  applications 
for  new  base  quantities  or  any  requests 
for  adjustments  in  base  quantities  from 
producers  with  existing  base  quantities. 

The  fmal  rule  will  limit  the  quantity  of 
Florida  celery  which  handlers  may 
purchase  from  producers  and  ship  to 
fresh  markets  during  the  1991-92  season 
to  6,789,738  crates.  It  is  expected  that 
the  6,789.738  crate  marketable  quantity 
will  be  above  actual  shipments  for  the 
1991-92  season.  Thus,  the  6,789.738  crate 
marketable  quantity  is  not  expected  to 
restrict  the  amount  of  Florida  celery 
which  growers  produce  or  the  amount  of 
celery  which  handler^  ship.  For  these 
reasons,  the  final  rule  should  lend 
stability  to  the  industry  and  thus,  help  to 
provide  consumers  with  an  adequate 
supply  of  the  product. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  fmal 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  1. 1991  (56  FR  36742). 
Comments  on  ^e  proposed  rule  were 
invited  from  interested  persons  until 
August  12. 1991.  No  comments  were 
received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and  other 
available  information,  it  is  found  that 
this  regulation,  as  hereafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  hereby 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1991-92  marketing  year 
for  Florida  celery  began  on  August  1; 
and  (2)  Handlers  are  aware  of  this 
action,  which  was  recommended  by  the 
Committee  at  a  public  meeting,  and 
need  no  additional  time  to  comply  with 
the  requirements. 

List  of  Subjects  in  7  CFR  Part  967 

Celery,  Florida,  Marketing 
agreements.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  967  is  revised  as 
follows: 


PART  967— CELERY  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  967  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Subpart— Admlnistrativt  Rules  and 
Regulations 

2.  A  new  9  967.327  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  967.327    Handling  regulation,  marketat>lt 
quantity,  and  uniform  percentage  tor  tt>« 
1991-92  season  beginning  on  August  1, 
1991. 

(a)  The  marketable  quantity 
established  under  S  967.36(a)  is  6,789,738 
crates  of  celery. 

(b)  As  provided  in  i  967.38(a),  the 
uniform  percentage  shall  be  100  percent. 

(c)  Pursuant  to  S  967.36(b),  no  handler 
sball  handle  any  harvested  celery  unless 
it  is  within  the  marketable  allotment  of  a 
producer  who  has  a  base  quantity  and 
such  producer  authorizes  the  first 
handler  thereof  to  handle  it. 

(d)  As  required  by  §  967.37(d)(1),  a 
reserve  of  six  percent  of  the  total  base 
quantities  is  hereby  authorized  for  (1) 
New  producers  and  (2)  increases  for 
existing  base  quantity  holders. 

(e)  Terms  used  herein  shall  have  the 
same  meaning  as  when  used  in  the  said 
marketing  agreement  and  order. 

Dated:  September  23. 1991. 
WilUam  ].  Doyle. 

Acting  Deputy  Director.  Fruit  and  Vegetable 

Division. 

|FR  Doc.  91-23240  Filed  9-25-01:  &45  am) 
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7  CFR  Part  981 
IFV-91-291FR1 

Handling  of  Almonds  Grown  in 
California;  Extension  of  Date  for 
Satisfying  Inedible  Disposition 
Obligations  for  the  1990-91  Crop  Year 

AOENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  extends  the 
date  from  July  31, 1991,  to  August  31, 
1991,  by  which  handlers  of  California 
almonds  must  satisfy  their  inedible 
disposition  obligations  for  the  1990-91 
crop  year.  The  action  was  unanimously 
recommended  by  the  Almond  Board  of 
California  (Board),  the  agency 
responsible  for  local  administration  of 
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the  Federil  marketing  order  for 
California  almonds.  This  actioa  is 
intended  to  provide  handlers  with 
additional  flexibility  in  their  operations. 
EFFECnVE  DATE  October  28, 1991. 
FOR  FUfTTHCn  INFORMATION  CONTACT 
Sonia  N.  Jimenez,  Marketing  Specialist. 
Marketing  Order  Administration  Branch, 
room  2525-S,  South  Building.  F&V.  AMS. 
USDA.  P.O.  Box  96456.  Washington.  DC 
2009O-6456:  telephone  (202)  475-5992. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  marketing 
agreement  and  Order  Na  981  (7  CFR 
part  981).  both  as  amended,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

This  Tinal  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  under  Executive  Order 
12291  and  Departmental  Regulation    ^ 
1512-1  and  has  been  determined  to  be  a 
"non-major"  rule  under  criteria 
contained  therein. 

Pursuant  to  requirements  set  fortb  in 
the  Regulatory  FlexibUity  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  105  handlers 
of  California  almonds  subject  to 
regulation  under  the  marketing  order  for 
almonds  grown  in  California  during  the 
current  season.  There  are  approximately 
7,000  producers  in  the  regulated  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,00a  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Cahfomia  almonds  may  be  classified  as 
small  entities. 

This  rule  finalizes  an  interim  final  rule 
which  revised,  for  1991  only,  S  981.442  of 
"Subpart — Administrative  Rules  and 
Regulations."  This  action  is  based  on  a 
unanimous  recommendation  of  the 
Board  and  upon  other  available 
information. 


This  action  gives  handlers  of 
California  almonds  an  additional  month 
to  satisfy  their  1990-91  crop  year 
inedible  disposition  obligation. 
Therefore,  this  action  relaxes 
restrictions  on  almond  handlers  and  will 
not  impose  any  additional  burden  or 
costs  on  handlers. 

Section  981.42  of  the  order  provides 
that  handlers  are  required  to  deliver  a 
quantity  of  almond  kernels  equal  to  their 
inedible  disposition  obligation  to  the 
Board  or  Board  accepted  crushers,  feed 
manufacturers,  or  feeders.  A  handler's 
inedible  disposition  obligation  is  tbe 
percentage  of  inedible  kernels  in  lots 
received  by  such  handler  during  a  crop 
year,  as  determined  by  the  Federal-State 
Inspection  Service  (inspection  agency), 
less  any  tolerance  in  e^ect  for  the  crop 
year.  Section  981.42  also  provides  that 
the  Board  may  establish  rules  and 
regulations  necessary  to  the 
administration  of  these  provisions. 

Section  981.442(a)(5)  of  such  rules  and 
regulations  provides  that  each  handler's 
inedible  disposition  obligation  is 
satisfied  when  the  almond  meat  content 
of  the  material  delivered  to  accepted 
users  equals  the  inedible  disposition 
obligation,  but  no  later  than  July  31 
succeeding  the  crop  year  in  which  the 
obligation  was  incurred. 

At  its  May  10, 1991,  meeting  the  Board 
recommended  extending  the  date  for 
satisfying  the  inedible  disposition 
obligation  from  July  31. 1991.  to  August 
31, 1991.  This  action  was  recommended 
for  the  1990-91  crop  year  only.  An 
interim  final  rule  on  the  action  was 
published  in  the  Federal  Register  on 
June  28. 1991  (56  FR  29561).  Comments 
were  requested  until  July  29, 1991.  No 
comments  were  received. 

The  Board's  May  10  recommendation 
was  made  because  handlers  had 
withheld  almonds  from  normal  markets 
as  reserve  throughout  the  1990-01  crop 
year.  Often,  this  reserve  product  was 
held  in  an  unprocessed  form.  On  May 
10, 1991,  the  Board  also  unanimously 
recommended  a  further  revision  of  the 
salable  percentage,  increasing  it  from  80 
to  93  percent  and  decreasing  the  reserve 
percentage  from  20  to  7  percenttfor 
California  almonds  received  by  handlers 
during  the  1990-01  crop  year.  The 
additional  13  percent  reser\'e  was 
released  to  the  salable  category  under  a 
separate  action.  The  Board's  view  was 
that  it  would  not  be  possible  for 
handlers  of  California  almonds  to 
process  the  almonds  released  to  the 
salable  category  and  sort  out  the 
inedibles  in  time  to  meet  the  July  31 
deadline.  Extending  the  date  by  which 
handlers  of  California  almonds  must 
satisfy  their  1990-91  crop  year  inedible 
disposition  obligations  will  allow 


handlers  additional  time  to  process  their 
reserve  inventory  and,  thus,  satisfy  their 
obligations. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  found  that 
this  action  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  981  is  revised  as 
follows: 

PART  961— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-91. 48  Stat.  31,  88 
amended:  7  U.S.C.  801-674. 

Subpart— Administrative  Rules  and 
Regulations 

2.  The  last  sentence  in  paragraph 
{a)(5)  of  S  981.442  is  revised  to  read  as 
follows: 

Note:  Tliis  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§981.442    Quality  control 

(a)  *  •  * 

(5)  *  *  *  Each  handler's  disposition 
obligation  shall  be  satisfied  when  the 
almond  meat  content  of  the  material 
delivered  to  accepted  users  equals  the 
disposition  obligation,  but  no  later  than 
July  31  succeeding  the  crop  year  in 
which  the  obligation  was  incurred: 

Provided.  That  for  1990-m  almond 
crop  year  almonds,  handlers  have  until 
August  31. 1991,  to  satisfy  their  inedible 
disposition  obligations. 

Dated:  September  23, 1991. 
WilUam ).  Ooyio. 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

(FR  Doc.  91-23235  Filed  9-25-91: 8:45  am) 
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7  CFR  Part  981 
[FV-91-403FR1 

ExpenMS  and  Assessment  Rate  for 
Almonds  Grown  In  California 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARV:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  for  the  1991-92  crop 
year  under  the  marketing  agreement  and 
order  for  California  almonds.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers.  This 
action  is  needed  in  order  for  the  Almond 
Board  of  California  (Board),  which  is 
responsible  for  local  administration  of 
the  order,  to  have  sufficient  funds  to 
meet  the  expenses  of  operating  the 
program.  An  annual  budget  of  expenses 
is  prepared  by  the  Board  and  submitted 
to  the  U.S.  Department  of  Agriculture 
(Department)  for  approval. 
EFFECTIVE  DATE:  September  26. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  475-5992. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  981  [7  CFR  part  981),  both 
as  amended,  regulating  the  handling  of 
almonds  grown  in  California.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  "Act." 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  OMm  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  110  handlers  of  California 
almondf  and  there  are  approximately 


7,000  producers  in  the  regulated  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  ^ose  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  almonds  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  marketing  order  for  California 
almonds  requires  that  the  assessment 
rate  for  a  particular  crop  year  shall 
apply  to  all  assessable  almonds  handled 
from  the  beginning  of  such  year.  An 
annual  budget  of  expenses  is  prepared 
by  the  Board  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Board  are  handlers  and  producers 
of  regulated  almonds.  They  are  familiar 
with  the  Board's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  areas  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  is  formulated  and 
discussed  in  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Board  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  assessable  almonds. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Board's  expected 
expenses.  The  recommended  budget  and 
rate  of  assessment  are  acted  upon  by 
the  Board  before  the  season  starts,  end 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approvals  must  be  expedited  so 
that  the  Board  will  have  funds  to  pay  its 
expenses. 

The  Board  met  on  June  13, 1991.  and 
unanimously  recommended  1991-92 
marketing  order  program  expenditures 
of  $11,540,095  and  an  assessment  rate 
for  the  1991-92  crop  year  of  2.25  cents 
per  pound  (kemelweight  basis).  The 
Board  also  unanimously  recommended 
that  handlers  should  be  eligible  to 
receive  credit  for  their  own  marketing 
promotion  activities  for  up  to  1.75  cents 
of  this  2.25-cent-per-pound  assessment 
rate. 

The  2.25-cent-per-pound  1991-92 
recommended  assessment  rate 
compares  with  an  actual  1990-91 
assessment  rate  of  2.77  cents  per  pound. 
The  advertising  portion  of  the 
assessment  rate  has  been  2.5  cents  per 
pound  since  1979.  The  decrease  to  1.75 
cents  per  pound  is  because  the  current 
Board  favors  more  generic  advertising 
and  promotion  conducted  by  the  Board 
as  opposed  to  creditable  brand 


advertising  conducted  by  individual 
handlers.  The  .5-cent-per-pound  non- 
creditable  portion  of  the  total 
assessment,  which  handlers  must  pay  to 
the  Board,  is  .23  cent  per  pound  higher 
than  the  .27-cent-per-pound  1990-91 
assessment  rate.  The  higher  rate  is 
needed  to  cover  increased  personnel 
costs  for  compliance  and  promotional 
activities.  Revenues  are  expected  to  be 
$2,596,250  from  administrative 
assessments  ($1,601,250  from  1991-92 
and  $995,000  from  1990-91),  $800,000 
from  advertising  assessments,  $35,000 
from  interests  and  $330,000  from  the  sale 
of  generic  packages  for  a  total  of 
$3,761,250. 

Projected  expenses  of  $11,540,095  for 
1991-92  compare  with  1990-91  budgeted 
expenses  of  $18,946,254.  Major  budget 
categories  for  the  1991-92  almond  crop 
year  are  $1,974,000  for  public  relations, 
$1,158,500  for  general  administration, 
$413,095  for  production  research,  $70,000 
for  crop  estimation,  and  $100,000  for  an 
econometric  study.  Comparable  actual 
expenditures  for  the  1990-91  almond 
crop  year  were  $1,575,675,  $957,600. 
$393,179,  and  $119,800,  respectively.  No 
econometric  study  was  conducted  last 
year.  The  increase  in  the  general 
administration  category  includes 
$100,000  for  a  management  study  to 
indentify  new  areas  for  the  Board  to 
direct  its  efforts  and  to  possibly 
restructure  its  management,  as  well  as 
additional  funds  to  audit  each  handler 
every  year. 

Administrative  expenditures  are 
expected  to  total  $4,061,306.  Total 
revenue  to  meet  these  expenses  is 
projected  to  be  $3,761,250  plus  a  cash 
carryin  from  1990-91  of  $300,056.  The 
remaining  $7,472,500  of  1991-92 
expenses  is  the  estimated  amount  which 
handlers  are  expected  to  spend  on  their 
own  marketing  promotion  activities 
based  on  a  projected  1991-92 
marketable  California  almond 
production  of  427  million  pounds.  This 
figure  also  assumes  that  all  handlers 
receive  full  credit  against  their  1.75 
cents  per  pound  creditable  assessment 
obligation.  Unexpended  funds  from 
1991-92  may  be  carried  over  to  cover 
expenses  during  the  first  four  months  of 
the  1992-93  crop  year. 

While  this  final  action  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  TTierefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
July  25, 1991.  issue  of  the  Fedend 
Register  [56  FR  34034].  Comments  on  the 
proposed  rule  were  invited  from 
interested  persons  until  August  5, 1991. 
No  comments  were  received  by  the 
deadline. 

After  consideratioQ  of  the  infonnation 
and  recommendations  submitted  by  the 
Committee  and  other  available 
informatioa.  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  should  be  expedited 
because  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis.  Therefore,  it  ra  also  found  that 
gaed  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C  553). 

list  of  Subjects  in  7  CFK  Part  961 

Almonds.  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  961  is  amended  as 

follows: 

PART  961— ALMONDS  GROWN  IN 
CAUFORNtA 

1.  The  authority  citation  for  7  CFR 
part  961  continues  to  read  as  follows: 

Autliority:  Sees.  1-19.  48  S<at.  Jl,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  981.338  is  added  to  read  as 
follows: 

(This  section  will  not  be  published  in 
annual  Code  of  Federal  Regulations.} 

981.338    Expeoaes  and  Aascsstnent  Rat*. 

Expenses  oi  $11.54a095  by  the 
Almond  Board  of  California  are 
authorized  for  the  crop  year  ending  on 
June  30, 1992.  An  assessment  rate  for 
that  crop  year  payable  by  each  handler 
in  accordance  with  section  981.81  is 
fixed  at  2.25  cents  per  pound  of  afanonds 
(kemelweight  basis)  less  any  amount 
credited  pursuant  to  section  981.41.  but 
not  to  exceed  1.75  cents  per  pound  of 
almonds  (kemelweight  basis). 

Dated:  Septenber  23. 1991. 

WUfiam  J.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Divisioa. 

|FR  Doc.  91-23234  FOed  9-25-01:  8.45  am) 
BiujNacoaf  Mi«-o»-it 


DEPARTMENT  OF  JUSTICE 

Imtniigratioii  and  Naturaltaatton 
Servtea 

•  CFR  Part  243 
[INS  No.  1326-91} 
RIN111S-AC21 

Imposition  of  Sanctions;  Removal  of 
the  RopubMc  of  Hungary 

aqency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Fmal  rule. 

SUMNNAIIy:  This  final  rule  rentoves  the 
Republic  of  Hungary  as  one  of  the 
countries  for  which  the  issuance  of 
immigrant  visas  is  restricted.  Prior  to 
this  change,  the  Department  of  State 
was  required  to  make  individual 
requests  to  the  Immigration  and 
Naturalization  Service  for  a  waiver  of 
sanctions  under  section  243(g).  This 
change  will  r»o  longer  require  the 
Department  of  State  to  make  individual 
requests  for  waivers  for  citizens  from 
the  Republic  of  Hungary. 
EFFECTIVE  DATE:  September  26. 1991. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Carol  Jenifer,  Detention  and  Deportation 
Officer,  Immigration  and  Naturalization 
Service.  425 1  Street  NW..  room  7262, 
W&ahington.  DC  20530.  telephone  (202) 
514-227a 

8UPn.EMENTARV  INFORaMTION:  Under 
section  243(g)  of  the  Immigration  and 
Nationality  Act  (Act),  as  amended,  any 
country  that  denies  or  unduly  delays 
acceptaiMx  of  the  return  of  an  alien  who 
is  a  national,  citizen,  subject,  or  resident 
of  that  country  shall  have  restrictions 
placed  on  the  issuance  of  immigrant 
visas  by  the  Secretary  of  State  until 
such  time  as  the  country  accepts  the 
returning  alien. 

The  provisions  of  section  243(g)  of  the 
Act  have  been  applied  to  residents  of 
the  Union  of  So'viet  Socialist  Republics. 
Hungary,  Czechoslovakia,  and  Cuba. 
These  sanctions  may  be  waived  upon 
request  to  the  Department  of  State. 

On  September  28, 1980,  the  PaHiament 
of  the  Republic  of  Hungary  adopted  a 
law  whicii  no  longer  denies  or  delays 
the  acceptance  of  the  return  for 
resettlement  of  any  alien  who  is  a 
Hungarian  citizen.  Information  received 
by  the  Department  of  State  fi^m  the 
United  States  Embassy  in  Budapest  and 
the  Embassy  of  the  Hungarian  Republic 
in  Washington,  DC  indicates  that  the 
law  is  being  fully  implemented. 

The  Service's  implementation  of  this 
rule  as  a  final  riile  is  based  upon  the 
"good  cause"  exception  found  at  5 
U.S.C  553(d).  The  reasons  and  the 


necessity  for  immediate  implementation 
of  this  final  rule  are  as  follows:  The 
Government  of  Hungary  no  longer 
denies  or  unduly  delays  acceptance  of 
the  return  of  any  Hungarian  citizen  to 
the  territory  of  Hungary. 

In  acceptance  with  5  U.S.C.  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  hnpact  on  a  substantial 
number  of  small  entities.  Hiis  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  l(b]  of  E.0. 12291. 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12812. 

List  of  Subyects  in  8  CFR  Part  243 

Aliens.  Voluntary  departure. 

Accordingly,  part  243  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  243— DEPORTATION  OF  AUENS 
IN  THE  UNITED  STATES 

1.  The  authority  citation  for  part  243  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1253. 

§243^    [Amended] 

2.  Section  243.8  is  amended  by  (a) 
removing  the  word  "Hungary."  from  the 
first  sentence;  (b)  removing  the  term 
"and  Hungary"  from  the  fourth  and  fifth 
sentences:  (c)  replacing  the  term 
"Republics,"  with  the  term  "Republics 
(USSR),"  in  the  first  sentence:  and  by  (d) 
changing  the  term  "him"  to  "him  or  her" 
wherever  it  appears  in  this  section. 

Dated:  September  16. 1991. 
Gene  McNary, 

Commissioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  91-23150  Rled  9-25-91;  8:45  am| 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Changs  in  Discount 
Rates 

AQENCv:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Fmal  rule. 

summary:  The  Board  of  Governors  has 
amended  its  Regulation  A — Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  recent  approval  of  a  reduction 
in  discount  rates  at  eadi  Federal 
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Resent  8snk.  The  dt»oo«nt  rate  is  Ihe 
intereM  rate  fhal  is  charged  ^epesitsry 
institutioM  when  Ihey  borrow  fnam  <hetr 
diShTot  Federal  Reserve  Banks.  The 
Board  acted  on  reqnestB  submitted  by 
the  Bom^  of  Ihrectors  of  the  twelve 
Fedend  Reserve  Sanks. 
crrilCfMLVATC:  The  Bmendmen'ts  to 
Regidation  A  were  effective  Septentber 
19. 1991.  The  discount  rate  chtrnges  were 
effective  on  the  dates  specffied  in 
If  291.51  and  201.52. 
FOR  FURTHER  INFORMATION  CONTACT 
Wiiham  W.  Wiles,  Secretary  of  the 
Board  (262/452-3257)-.  for  *e  hearing 
impaired  oifly,  Telecommunications 
Device  for  fte  Deaf  rm>)  {202/t52- 
3544),  Dorothea  Thompson.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13, 14. 
19.iet  al..  oT  the  Federal  Reserve  Act.  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201]  to  iacoiporate  changes  in 
discount  rates  on  "Reserve  Bank 
extensions  of  credit.  The  discomrt  rate  is 
the  interest  rate  that  is  charged 
depository  institutions  when  they 
borrow  from  ttteir  district  Federal 
Reserve  Banks. 

The  Boanl  acted  on  requests 
sAmitted  "by  the  Boards  of  Directors  of 
the  twel\'e  Federal  Reserx-e  Banks 
effective  on  the  dates  specified  brfow. 
The  Board  took  fhts  action  in  Hght  of 
weakness  in  the  money  and  credit 
aggregates,  the  improx-ing  inflation 
environment,  and  concerns  aboxt  Ibe 
ongofiog  strength  of  the  econcMBtc 
expansion.  The  reduction,  lin  ptri. 
realigns  the  discount  rate  wHh  mjBztet 
interest  rates. 

Tke  pn^isians  of  S  U.S.C.  S5a(bj 
relating  to  aobce  and  jiablic 
participation  iv«re  not  foUowed  in 
connection  with  the  adoption  c)f  these 
amendments  because  the  Board  for  the 
"good  cause"  stated  above  finds  that 
delaying  the  changes  i&  the  discount 
rates  listed  in  Regulation  A  to^Uaw 
notice  and  public  comment  on  the 
changes  in  impracticable,  unnecessary, 
and  contrery  to  the  public  interest.' 

The  provisions  of  5  U.S.C.  5S3(d) 
generally  prescribing  90  days'  prior 
notice  of  the  effective  date  of  a  rule 
have  T«jt  been  Followed  because  section 
553(b)  provides  that  such  prior  notice  is 
not  necessary  whenever  there  is  jood 
cause  for  finding  that  sudh  notice  is 


contrary  to  the  public  interest.  As 
previausly  •tated.  the  Beard  determined 
that  delaying  the  changes  in  the 
discount  rates  listed  m  Regulation  A  is 
contrary  to  the  public  uttered 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Thib.  L.  96- 
354. 5  U.S.C  601  et  seq.),  the  Board 
certifies  that  the  changes  will  not  have  a 
significant  adverse  economic  impact  wi 
a  sobstsntial  numiber  of  mall  entities. 
The  changes  reduce  rates  of  interest 
charged  to  borrowers  from  ReserxT 
Banks,  and  the  amendments  will  have 
no  general  effect  on  regulatory  burdens 
for  all  depository  institutions,  jig 
specific  effect  on  such  burdens  for  small 
depositor^'  institutions,  and  have  no 
particular  adverse  effect  on  other  small 
entities. 

Ust  of  Suhfecto  in  12  CTR  Part  201 

Banks.  Banking.  Credit,  Federal 
Reserve  System. 

Far  the  reasons  outlined  above,  the 
Board  of  Ge«emoa  amends  12  CFR  part 
201  as  set  lorth  bdow: 

PART  M1-(  AMEMDEDl 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Allwiill».Sec«.  Mi«).  10(b),  X3,  t3a,  14(d) 
and  19  of  the  Federal  Reserve  Act  (12  tlSi:. 

347a,  84?b.  843  et  aeq..  S47c  346  et  aeq.  3S7, 
374,  374«  and  461):  and  aec.  7(b)  of  the 
Interna  tiooal  Banking  Act  Af  1978  (12  US.C. 
347d). 

2.  Section  201,51  is  revised  to  nad  «s 
follows: 

§201.S4    Sh*rt-tenna(|iiatrMntcra«(««r 
depository  institutions. 

The  rates  for  short-term  ad>usftmenl 
credit  provided  to^leposiloiy 
institutions  under  {  20l.3(aJ  of 
Regtdation  A  Are: 


Federal  fte  MHO  flanfc 


Bostan 

New  YD*..... 
PhilatMphia... 

OavetaMd 

Rictvnand 

Atlanta 

Ctuc490. 


St.1.(wiB. 

Minneapalis.. 
KaaaasCKy.. 

Dallas 

San  Francisco. 


'  TheBoanTsKules  oT'Procedure  provide  liitft 
advance  notice  wni  deferred  effedlive  date  wHl 
ordinarily  beomiUed  in -the  public  interest  for 
changes  iu  discount  rates.  12  (7R  2B2.2(e). 


Aata 


"fiftactwa 


S.O 
5.0 
5.0 
5.0 
•5.0 
SJ3 
S.0 
5.0 
S« 
S.D 
£JD 
5.0' 


Sapt 
Sept 
Sapt 

smi 

5^ 
SapL 
Sopi. 
Sapt 
Sar*. 
Sapi 
Sopt 


13,  19*1. 
13,  1991. 
18,  T991. 
18.4991 
1S.t9B1. 
t3.  ISM. 
13,  1901. 
17,  t9B1. 
13,9991 
tS,  1991. 
na,  4991. 
13.  1991. 


!201Jt 
Instltutton*. 

(a)  Seasonal  credit.  The  rates  for 
seasonal  credit  eKtonded  to  depository 
institutions  under  S  201.3(b)(1)  of 
Regulation  A  are: 


*«M  ■: 

OtaMM 

Boston 

New  Yorti  - .' 

Philadelphia 

Oeveland 

1 
*J0, 
5.0 
5.0 
M 
M 
Si) 
S.0 
5.0 
SO 
SJO 
£.0 

8^  U.  1991. 
SapL  13,  IBM. 
Sapt  13,  tfr. 
Svt  13.1901. 

a«ia.taBt. 

At<)|ntt| 

Sapt  11.1991. 

Chio^o 

St  Looie 'i 

Kansas  Oty 

Sapt  13.  1991. 
Sapt.  17. 1991. 
SapL  IS.  7991. 
«VLtt,t«P1. 

San  Franciaoo , 

SaptUiUBL 

(b)  Other  extended  credil.  "Hie  rates 
for  other  extended  credit  provided  to 
depository  iostitutions  tinder  sustained 
liquidity  pressures  or  where  there  are 
exceptional  circumstances  or  praoliaes 
involving  a  particular  institution  under 
S  201.3(b)(2)  of  Regulation  A  are: 


Faderal  Reserva  Bank  , 

Rata 

Enacliva 

Boston J 

New-Tortt : 

Philadelphia 

Clevaland 

Rich  mood , 

6.t) 
•50 

5.0 
5.0 

«.o 

SO 

«Xi 
5.0 

sja 

■SB 
•SX>' 

SapL  n.  1991 
9^>L  18, 1«91. 
SepL  13,1991. 
SapL  13,  1991. 
•^19,1991. 

Mama 

Sapt  VS,  1991 
9a0L  18,  1991. 

9^  '1  v^pf 

SapL  17.  T901. 

Minneapolis j 

Kftrmas  Crty         

S«lL  UM9t 

Sapt  13,  1991. 

Dallas _    _! 

San  Fianciico ...». i 

SapL  13, 1991. 
SapL  43, 1991 

3.  Section  201.52  is  revised  to  read  as 
foUowr, 


These  rates  apply  ior  the  firsl  30  days 
of  borrowing.  For  credit  outstaiKiing  for 
more  than  M  days, «  flexible  rate  wiB  be 
charged  which  takes  into  account  rates 
on  market  soiuY:es  of  funds,  but  in  no 
case  will  the  rate  charged  be  less  than 
the  basic  discount  rate  plus  one-half 
percentage  point.  Where  extended -CTed  it 
provided  to  a  particular  depesitory 
institution  is  aaticipated  to  be 
outstanding  ior  an  unusually  prolonged 
period  and  in  relatively  large  amounts, 
the  so-day  time  period  may  'be 
shortened. 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System.  "Septeaifcer 
18, 1991. 

WiBiamlV.MUaa, 
Secretary  dfthe  Board. 
(FR  Dm:.  n^2IOU  Riled  »-2S-«t:  «)«54aB] 
WLUW  OOBS  stw  <1-SI 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  559 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Uncomydn 

AQENCV:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  two  new  animal  drug 
applications  (NADA's)  held  by 
Bioproducts,  Inc.,  and  I.M.S.,  Inc.  The 
NAJDA's  provide  for  the  manufacture  of 
a  Type  B  medicated  feed  containing 
lincomycin.  In  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  the  NADA's. 

EFFECTIVE  DATE:  October  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8749. 

SUPPtEMENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  NADA 132-659 
held  by  Bioproducts,  Inc.,  8221 
Brecksville  Rd.,  Cleveland,  OH  44141, 
and  NADA  133-034  held  by  I.M.S.,  Inc., 
13619  Industrial  Rd..  Omaha,  NE  68137, 
for  the  manufacture  of  Type  B 
medicated  feed  containing  lincomycin. 

This  document  removes  those 
portions  of  the  regulations  that  reflect 
approval  of  these  NADA's  in  21  CFR 
558.325(a)(5). 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Autbority:  Sees.  312.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 


§55«.32S    [AnMndedl 

2.  Section  558.325  Lincomycin  is 
amended  in  paragraph  (a)(5)  by 
removing  the  phrase  "Nos.  043733, 
050639,  and  051359"  and  replacing  it 
with  "No.  043733". 

Dated:  Septeml>er  19. 1991. 
Gerald  B.  Guest, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  91-23193  Filed  9-25-91:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1310 

Addition  of  New  Listed  Chemicals  and 
Thresttolds 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  DEA  is  amending  its 
regulations  implementing  the  Chemical 
Diversion  and  Trafficking  Act  of  1988 
(CDTA)  to  include  the  additional 
chemicals  set  forth  in  the  Crime  Control 
Act  of  1990.  The  inclusion  of  these 
chemicals  into  the  CDTA  requires  any 
handler  of  listed  chemicals  to  comply 
with  the  requirements  speciHed  in  21 
CFR  1310  and  1313.  The  DEA  is  also 
amending  the  threshold  on  two  existing 
bsted  chemicals.  The  effective  date 
listed  below  is  the  date  on  which  the 
thresholds  become  effective;  the 
effective  date  of  the  chemicals  listed 
was  October  31. 1990.  which  was  the 
date  of  enactment  of  the  Crime  Control 
Act  of  1990. 

EFFECTIVE  DATE:  October  28. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  G.  Thomas  Gitchel,  Chief.  Liaison 
and  Policy  Section.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  The 
Crime  Control  Act  of  1990  (Pub.  L.  101- 
647)  amends  the  list  of  chemicals  which 
are  subject  to  the  requirements  of  the 
Chemical  Diversion  and  Trafficking  Act 
of  1988  (CDTA).  On  June  14, 1991,  a 
notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (56  FR 
27472)  to  allow  interested  parties  to 
submit  comments  or  objections  to  the 
thresholds  set  forth. 

One  comment  was  received  which 
concerned  the  identification  of  the 
chemicals.  It  was  recommended  that  the 
chemicals  be  identified  by  C.A.S. 
Number  and  that  all  commonly  used 


names  be  listed  to  assist  in  correct 
identification.  This  suggestion  was 
addiessed  in  the  implementing 
regulations  in  1989.  At  that  time,  DEA 
determined  that  the  numbering  systems 
were  designed  for  other  purposes  and 
did  not  specifically  meet  the  needs  of 
the  CDTA.  However,  DEA  has  produced 
a  publication  available  to  regulated 
persons  which  cross  references  the 
listed  chemicals  with  various  numbering 
systems  and  lists  common  names  for  the 
chemicals. 

The  Crime  Control  Act  of  1990  adds 
twelve  chemicals  to  the  list  of  precursor 
chemicals,  one  of  which  was  previously 
listed  as  an  essential  chemical  and 
another,  D-lysergic  acid  is  and  remains 
a  controlled  substance  in  Schedule  III  of 
the  Controlled  Substances  Act.  The  new 
list  under  21  CFR  1310.02(a)  shows  some 
of  the  chemicals  with  an  additional 
name  in  parentheses.  These  names 
reflect  the  conventional  spelling  for  the 
chemicals.  The  parenthetical  name  is 
the  one  listed  in  21  CFR  1310.04(f). 

In  addition  to  the  new  listed 
chemicals,  the  threshold  for  two  other 
listed  chemicals  is  amended.  The  new 
threshold  for  hydriodic  acid  is  set  to  be 
consistent  with  its  reclassification  as  a 
precursor  chemical  rather  than  an 
essential  chemical.  The  threshold  on  3.4- 
methylenedioxyphenyl-2-propanone  is 
lowered  based  upon  information  that 
quantities  below  the  threshold  level  are 
being  purchased  to  evade  the 
requirements  of  the  CDTA. 

The  Administrator  of  the  Drug 
Enforcement  Administration  hereby 
certifies  that  this  final  rule  will  have  no 
significant  impact  upon  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et.  seq.  This  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  (E.O.) 
12291  of  February  17. 1981. 

Pursuant  to  section  3(c)(3)  and 
3(e)(2)(C)  of  E.0. 12291.  this  action  has  • 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and  it 
has  been  determined  that  the  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  Fart  1310 

Drug  Enforcement  Administration. 
Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  out  above,  21  CFR  part 
1310  is  amended  as  follows: 


UMI 
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PART  1310— (AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

AiohiK^  a  U.S.C.  ma.  aaa  67i(H 

2.  Section  1510.02  is  amended  by 
adding  paragraphs  (a)(13)  throngh 
(a)(24)  to  read  as  follows: 

§  1310.02    $Mbstance«  covered. 

*        •        t1       *        * 

(ar  •  • 

(13)  Methylamine  and  its  salts. 

(14)  Ethylamine  and  Its  salts. 

(15)  D-lysergic  acid,  its  salts,  optical 
isomers,  and  salts  9T«piticd  isomere. 

(16)  Propionic  anhydride. 

(17)  InsQsafrole  (Isesafrc^e). 

(18)  Safrole. 

(19)  PipemoaL 

(20)  N-Methyle^herdrine.  its  salts. 
optical  isomers,  and  salts  of  optical 
isorners  (N-Methylepkedrine). 

(21)  N-Ethylephedrine,  its  salts, 
optical  isomers,  and  salts  of  i^tical 
isomers. 

(22)  N-Methylpseudoephedrine.  its 
salts,  optical  isomers,  and  salts  of 
optical  isomers. 

(23)  N-Ethylpseudoephedrlne,  its  salts, 
optical  isomers,  and  salts  of  optical 
isomers. 

(24)  Hydriotic  acid  (Hydriodic  Add). 

fiawiet 


Chemical 


ThiKttold  by 


3.  Section  1310.02  n  amended  by 
removing  para^aph  (b)(5)  and 
redesignating  paragraphs  (b)(6)  throngh 
{b)(e)  as  paragraphs  (b)(5)  through  {b)(7). 

4.  Section  1310.04  is  amended  by 
revising  paragraph  (f)(l)(xTi)  and  adding 
paragraphs  (f)(l)(xiii)  throagh 
(f){l)(xxiv)  to  read  as  follows: 

§1310.04    MatRtenance  of  rccoKte. 


(fl*  *  • 

(1)  Listed  Precursor  Chemicals. 


Chemical 


TtwethoM  by 
taa«'t«etfht 


J- 


(xii)  3.  4-Meth)rlenedioxypheny>-2- 
propanone. 

(x^  MuHiylamine  and  (ts  saXs 

(xiv)  Ethylamine  and  its  salts 

(xv)  D-lysergic  acid,  its  salts,  opti- 
cal Isomers,  and  salts  of  optical 
isomers 

(xvi)  Propionic  ailhydride 

(xvii)  Isosatrola 

(xviii)  Salrole 

(xix)  Piperonal 

(x4  'N-Melhytap»4edr«t«. 
optical  isomers,  and 
optical  isomers 


tts  satt&. 
salts  ol 


4  kilograms 

141 
1  I 
10  grams. 


1  gram. 

*\ 

4Jdlegnrm. 
4  kMograms. 
1  4cilo9am. 


(lod)  «-eihylephsdriM.  Its 

optical  tenwn.  «r«l   sails  Bl 

optical  •onws 
(xxii)      N-Methylpseudoephednne, 

"Its  arfts.  optical  isomers,  and 

salts  tf  optica!  Werners 
(xxiii)  N-EtttytpseuOoephBdnne.  its 

-salts,  eptical  isomers,  and  salts 

of  optical  isomers 
(latv)  Hydnotic  acid  (57%) 


4  MtafRVfL 


1  kilogram. 


1  Wegram. 


1.7  Wtegrams 
tor  1  htorliy 
vetum*^ 


\^' 


§18«iM   (Amended] 

*        «        •        *        * 

5.  Section  131G.04  is  amended  by 
removing  paragraph  (fH2Ki)(E)  and 
redesignating  paragraphs  (f)(2)(i)(F) 
throu^  (f)(2)(i)(H)  as  paragraphs 
(f)(2)(i)(E)  through  {f)(2)(iKG). 

6.  Section  1310.04  is  anftended  by 
removing  paragraph  (f)(2Kii)(E)  and 
redesignating  paragraphs  (f)(2)(ii)(F) 
throti^Tf){2)(ii)(H)  as  paragraphs 
(f)(2)(ii)(E)  through  (f)(2)(ii)(G). 

Dated:  August  12. 1991. 


Robert  C I 

Administratoc  Drug  Enforcement 

A  dministration. 

[FR  Doc.  91-23060  Filed  ft-25-81;fl:45  am] 
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DEPARTWIENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

(TJ).  8368] 

RIN  1545-AP16 

Low-Income  Housing  CredR  and 
FIRREA 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
Income  Tax  Regulations  concecning  ih& 
low-income  housiRg  credit  of  section  42 
of  the  Code.  The  fmal  regulations 
address  tlie  question  whether  a  building 
fmaoced  with  the  proceeds  of  a  ^ow 
market  loan  under  an  Affordable 
Housing  Program  established  pursuant 
to  section  721  of  the  Tinancial 
Institutions  RBrform.  Recovery,  and 
Enforcement  Act  off  M89  (FmREA)  is  a 
federally  subsidized  building  for 
purposes  of  section  42.  This  information 
will  enable  taxpayers  who  obtain 
financing  ynder  wt\  Affordable  Housing 
Program  for  a  buikiif^  ehgibie  for  the 
section  42  oreiJt  to  determine  the 


correct  apphcable  percentage  under 
section  42(b). 

EFFECnvi  DATE:  The  regaUtioM  are 
effective  for  Affordable  HcNising 
Program  loans  made  after  August  8. 1989 
(the  effective  date  of  FiRREA). 

FOB  niRTHER  MPOfMATION  CONTACT: 

Christopher  ].  Wilson,  202-377-6349  (not 
a  toll-free  call). 

SUPPLBMENTAnV  INf  ONMATION: 

/Background 

The  notice  of  proposed  rulemaking 
published  ia  the  Federal  Register  on 
February  5, 1991  (56  FR  4588).  prwides 
that  a  below  market  lean  funded  in 
whole  or  in  {tart  with  funds  from  an 
Affordable  Housing  Program  established 
under  section  721  of  FIRJREA  is  not 
solely  by  reason  of  the  Affordable 
Housing  Program  funds,  a  below  market 
Federal  loan  (as  defmed  in  section 
42(i)(2)(D)),  and  that  any  bnildiag 
financed  with  the  proceeds  of  such  a 
loan  is  not.  solely  by  reason  of  the 
Affordable  Housing  Program  funds,  a 
federally  subsidized  building  for 
purposes  of  determining  the  applicable 
jtercentage  under  section  42(b).  Section 
42(iM2)(D)  defines  a  below  market 
Federal  loan,  in  part,  as  any  loan  funded 
in  whole  or  in  part  with  Federal  funds. 

This  proposed  rule  was  predicated 
upon  an  examination  of  the 
characteristics  of  the  Federal  Home 
Loan  Banks  and  the  Affordable  Housing 
Programs.  Analysis  of  these 
characteristics  leads  to  the  conclusion 
that  funds  kjaned  under  the  Affordable 
Housing  Programs  should  not  be 
considered  Federal  funds  for  purposes 
of  section  42.  As  a  result,  a  new  building 
financed  with  the  proceeds  of  an 
Affordable  Housing  Program  loan  will 
not,  solely  by  reason  of  sudi  proceeds, 
be  ineligible  for  the  applicable 
percentage  described  in  section 
42(b)(1)(A)  [i.e.,  the  appropriate  monthly 
percentage  that  will  yield,  over  a  10-year 
period,  amounts  of  credit  that  have  an 
aggregate  present  value  equal  to  70 
percent  of  the  qualified  basis  of  the 
building). 

Public  Conunent 

All  comments  received  by  the  Internal 
Revenue  Ser\'ice  support  the  conclusion 
reached  by  the  notice  of  proposed 
rulemaking.  Several  oommentaters 
urged  that  the  final  regulations  also 
address  the  treatment  of  "direct 
subsidies"  funded  under  an  Affordable 
Housing  ftogram.  See,  eg.,  section 
42(d)(5)(A).  One  commentator  suggested 
that  the  final  regulations  clarify  that  a 
building  that  is  financed  with  a  below- 
market  loan  under  an  Affordable 
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Housing  Program  and  that  is  not 
otherwise  federally  funded  will  not  be 
considered  a  federally  subsidized 
building  if  the  loan  is  insured  by  the 
Federal  Housing  Administration.  These 
comments  exceed  the  scope  of  the 
regulations  as  proposed  and  are  not 
addressed  by  the  final  regulations. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required. 

Although  a  notice  of  proposed 
rulemaking  that  solicited  public 
comment  was  issued,  the  Internal 
Revenue  Service  concluded  when  the 
notice  was  issued  that  the  regulations 
are  interpretative  and  that  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  did  not  apply.  Accordingly, 
the  Hnal  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of  the 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Christopher  J.  Wilson. 
Office  of  the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
Internal  Revenue  Service.  However, 
other  personnel  from  the  Service  and  the 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  28  CFR 1J7-1 
Through  1.44A-4 

Credits.  Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

The  amendments  to  26  CFR  part  1  are 
as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  a  citation  to  read 
as  follows: 

Authority:  Sec.  7805.  68A  Stat.  917  (28 
U.S.C.  7805)  •  *  *  Section  1.42-3  ia  also 
issued  under  28  U.S.C.  42(n).  *  *  * 

Par.  2.  New  1.42-3  is  added  to  read  as 
follows: 


§  1.42-3    Treatment  of  buUdlngs  financed 
wltt>  proceeds  from  a  loan  under  an 
Affordable  Housing  Program  established 
pursuant  to  section  721  of  ttie  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA). 

(a)  Treatment  under  sections  42(i)  and 
42(b).  A  below  market  loan  funded  in 
whole  or  in  part  with  funds  from  an 
Affordable  Housing  Program  established 
under  section  721  of  FIRREA  is  not. 
solely  by  reason  of  the  Affordable 
Housing  Program  funds,  a  below  market 
Federal  loan  as  defined  in  section 
42(i)(2)(D).  Thus,  any  building  with 
respect  to  which  the  proceeds  of  the 
loan  are  used  during  the  tax  year  is  not. 
solely  by  reason  of  the  Affordable 
Housing  Program  funds,  treated  as  a 
federally  subsidized  building  for  that  tax 
year  and  subsequent  tax  years  for 
purposes  of  determining  the  applicable 
percentage  for  the  building  under 
section  42(b). 

(b)  Effective  date.  The  rules  set  forth 
in  paragraph  (a)  of  this  section  are 
effective  for  loans  made  after  August  8, 
1989. 

Fred  T.  Goldberg.  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  September  3, 1991. 
Kenneth  W.  Gideon. 
Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  91-23152  Filed  9-25-91;  8:45  am] 
WLUNQ  COOC  4S30-01-M 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  0 
[Order  No.  1528-91] 

Delegation  of  Authoiity  Relating  to 
Federal  Tort  Claims 

aoency:  Department  of  Justice. 
action:  Final  rule. 

summary:  This  Order  delegates 
authority  to  specified  components  of  the 
Department  of  Justice  to  settle 
administrative  claims  presented 
pursuant  to  the  Federal  Tort  Claims  Act 
where  the  amount  of  the  settlement  does 
not  exceed  $10,000.  This  Order  will  alert 
the  general  public  to  the  components' 
new  authority,  and  is  being  codified  in 
the  CFR  to  provide  a  permanent  record 
of  this  delegation. 

EFFECTIVE  DATE:  September  26. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jeffrey  Axelrad.  Director.  Torts  Branch, 
Civil  Division,  U.S.  Department  of 
Justice.  Washington.  DC  20530.  (202) 
501-7075. 

SUPPlfMENTARY  INFORMATION:  This 
Order  has  been  issued  to  delegate 
settlement  authority  and  is  a  matter 


solely  related  to  division  of 
responsibility  within  the  Department  of 
Justice.  It  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C.  605(b). 
It  is  not  a  major  rule  within  the  meanin? 
of  Executive  Order  No.  12291. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Government  employees. 
Organization  and  functions 
(Government  agencies),  Whistleblowing. 

PART  0-{AMENDED] 

Accordingly,  part  0  of  title  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509,  510. 
515-519. 

2.  Section  0.172  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  0.1 72    Auttiority:  Federal  tort  claims. 

(a)  The  Director  of  the  Bureau  of 
Prisons,  the  Commissioner  of  Federal 
Prison  Industries,  the  Commissioner  of 
Immigration  and  Naturalization,  the 
Director  of  the  United  States  Marshals 
Service  and  the  Administrator  of  the 
Drug  Enforcement  Administration  shall 
have  authority  to  adjust,  determine, 
compromise,  and  settle  a  claim 
involving  the  Bureau  of  Prisons,  Federal 
Prison  Industries,  the  Immigration  and 
Naturalization  Service,  the  U.S. 
Marshals  Service  and  the  Drug 
Enforcement  Administration, 
respectively,  under  section  2672  of  title 
28,  U.S.  Code,  relating  to  the 
administrative  settlement  of  Federal  tort 
claims,  if  the  amount  of  a  proposed 
adjustment,  compromise.  setUement  or 
award  does  not  exceed  $10,000.  When  in 
the  opinion  of  one  of  the  said  Directors 
or  one  of  the  said  Commissioners  such  a 
claim  pending  before  him  presents  a 
novel  question  of  law  or  a  question  of 
policy,  he  shall  obtain  the  advice  of  the 
Assistant  Attorney  General  in  charge  of 
the  Civil  Division. 


Dated:  September  16. 1991. 
William  P.  Barr, 

Acting  Attorney  General. 

(PR  Doc.  91-23045  Filed  9-25-91;  6:45  am] 

BILUNO  COOC  4410-01-M 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

ICGD1  91-1M) 

Head  of  th«  Connecticut  Regatta, 
Middletown,  CT 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  Implementation  of  33 
CFR  100.105. 

SUMMARY:  This  notice  puts  into  effect 
the  permanent  regulations.  33  CFR 
100.105,  for  the  Head  of  the  Connecticut 
Regatta  to  be  held  on  Sunday.  October 
13. 1991  from  9  a.m.  to  6  p.m.  The 
regulations  in  33  CFR  100.105  are  needed 
to  control  vessel  trafflc  within  the 
immediate  vicinity  of  the  event  due  to 
the  confmed  nature  of  the  waterway  and 
the  expected  congestion  at  the  time  of 
the  event.  The  purpose  of  this  regulation 
is  to  provide  for  the  safety  of  life  and 
property  on  the  navigable  waters  during 
the  event. 

EFFECTIVE  DATE:  The  regulations.  33  CFR 
100.105  are  effective  from  9  a.m.  to  6 
p.m.  on  Sunday.  October  13. 1991  and 
will  be  in  effect  each  year  thereafter 
during  the  same  time  period  on  the 
second  Saturday  of  October  or  as 
published  in  a  Federal  Register  Notice 
and  the  Coast  Guard  Local  Notice  to 
Mariners.   1 1 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  Eric  G. 
Westerberg.  (617)  223-8310. 

Drafting  Information:  The  drafters  of 
this  notice  are  LTJG  E.G. 
WESTERBERG.  project  officer.  First 
Coast  Guard  District  Boating  Safety 
Division,  and  LT  J.B.  GATELY,  project 
attorney.  First  Coast  Guard  District 
Legal  Division. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  effective  period  for 
the  permanent  regulation  governing  the 
1991  running  of  the  Head  of  the 
Connecticut  Regatta  in  Middletown, 
Connecticut.  A  portion  of  the 
Connecticut  River  will  be  closed  off 
during  the  effective  period  of  all  vessel 
traffic  except  participants,  official 
regatta  vessels,  and  patrol  craft.  The 
regulated  area  is  that  area  off  the  towns 
of  Cromwell.  Portland,  and  Middletown 
CT,  between  the  southern  tip  of 
Gildersleeve  Island  and  Light  Number 
87.  Further  public  notification,  including 
the  full  text  of  the  regulations  will  be 
accomplished  through  advance  notice  in 
the  First  Coast  Guard  District  Local 
Notice  to  Mariners. 


Dated:  September  16. 1991. 
).D.  Sipes, 

RearAdmirol.  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 

[PR  Doc.  91-23204  Filed  9-25-91;  8:45  am) 
BIUINO  COM  M10-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 

Decrease  in  Maximum  Permissible 
Interest  Rates  on  Guaranteed 
Manufactured  Home  Loans,  Home  and 
Condominium  Loans,  and  Home 
Improvement  Loans 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Final  regulations. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  decreasing  the  maximum 
interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
fixed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  decreased. 
These  decreases  in  interest  rates  are 
possible  because  of  recent 
improvements  in  the  availability  of 
funds  in  various  credit  markets.  The 
decrease  in  the  interest  rates  will  allow 
eligible  veterans  to  obtain  loans  at  a 
lower  monthly  cost. 
EFFECTIVE  DATE:  September  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Judy  Caden,  Loan  Guaranty  Service 
(264),  Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420,  (202)  233-3042. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  is  required  by  38  U.S.C.  1812(f) 
to  establish  maximum  interest  rates  for 
manufactured  home  loans  guaranteed  by 
VA  as  he/she  finds  the  manufactured 
home  loan  capital  markets  demand. 
Recent  market  indicators — including  the 
prime  rate,  the  general  decrease  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  the 
decrease  of  other  short-term  and  long- 
term  interest  rates — have  shown  that  the 
manufactured  home  capital  markets 
have  improved.  It  is  now  possible  to 
decrease  the  interest  rates  on 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans  while  still  assuring  an 
adequate  supply  of  funds  from  lenders 
and  investors  to  make  these  types  of  VA 
loans. 


The  Secretary  is  also  required  by  38 
U.S.C.  1803(c)  to  establish  maximum 
interest  rates  for  home  and 
condominium  loans,  including  graduated 
payment  mortgage  loans,  and  loans  for 
home  improvement  purposes.  Market 
indicators  similarly  favor  reductions  in 
the  maximum  interest  rates  for  these 
types  of  loans.  These  lower  interest 
rates  should  assist  more  veterans  in  the 
purchase  of  homes  and  condominiums 
or  to  obtain  improvement  loans  because 
of  the  decrease  in  the  monthly  loan 
payments  for  principal  and  interest. 

Regulatory  Flexibility  Act/Executive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7. 1981  Federal  Register  (46  FR  25443).  it 
has  previously  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed,  insured,  or  made 
pursuant  to  chapter  37  of  title  38,  United 
States  Code,  are  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612. 

These  regulatory  amendments  ha\'te 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  VA  finds  that 
they  are  not  "major  rules"  as  defined  in 
that  Order.  The  existing  process  of 
informal  consultation  among 
representatives  within  the  Executive 
Office  of  the  President,  OMB.  VA  and 
the  Department  of  Housing  and  Urban 
Development  has  been  determined  to  be 
adequate  to  satisfy  the  intent  of  this 
Executive  Order  for  this  category  of 
regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  Order  while  still 
permitting  compliance  with  statutory 
responsibilities  for  timely  rate 
adjustments  and  a  stable  flow  of 
mortgage  credit  at  rates  consistent  with 
the  market. 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  the  VA  maximum  interest 
rates  for  VA  guaranteed,  insured  or 
direct  loans  would  deny  veterans  the 
benefit  of  lower  interest  rates  pending 
the  final  rule  publication  date  which 
would  necessarily  be  more  than  30  days 
after  publication  in  proposed  form. 
Accordingly,  it  has  been  determined  that 
publication  of  proposed  regulations 
prior  to  publication  of  final  regulations 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 
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(Qitalog  of  Federal  Domestic  Assistance 
Program  numbers.  64.113,  64.114,  and  64.119.) 

Tliese  regulations  are  adopted  under  the 
authority  granted  to  the  Secretary  by  sections 
210(c),  1803(c)(1).  1811(d)(1)  and  1812  (f)  and 
(g)  of  title  38.  United  States  Code. 

These  decreases  are  accomplished  by 
amending  §§  36.4212(a)  (1).  (2).  and  (3). 
and  3&4311  (a),  (b).  and  (c)  and 
36.4503(a].  title  38.  Code  of  Federal 
Regulations. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing,  Loan  programs — housing  and 
community  development.  Manufactured 
Homes,  Veterans. 

Approved;  September  17, 1991. 
Antbony }.  Prtndpi, 

Deputy  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  36  is  amended  as 
set  forth  below: 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  §S  36.4201 
through  36.4287  continues  to  read  as 
follows: 

Authority:  Sections  36.4201  through  36.4287 
issued  under  72  Stat.  1114, 84  Stat  lllO  (38 
U.S.C  2ia  1812). 


§36.4212    [AnMDdMl] 

2.  In  §  36.4212,  remove  the  date 
"August  12, 1991".  wherever  it  appears, 
and  add.  in  its  place,  the  date 
"September  18, 1991". 

3.  In  §  36.4212,  paragraph  (a)(1). 
remove  the  numt)er  "11  Vi".  wherever  it 
appears,  and  add.  in  its  place,  the 
number  "11";  in  paragraphs  (a)(2)  and 
(a)(3).  remove  the  number  "11", 
wherever  it  appears,  and  add.  in  its 
place,  the  number  "10  Vis". 

4.  The  authority  citation  for  §§  36.4300 
through  36.4375  continues  to  read  ai 
follows: 

Authority:  Sections  36.4300  through  36.4375 
issued  under  72  Stat  1114  (38  U.S.C  210). 

§36.4311    [Amended] 

5.  In  §  36.4311,  remove  the  date 
"August  12, 1991".  wherever  it  appears, 
and  add.  in  its  place,  the  date 
■September  18. 1991". 

6.  In  §  36.4311,  paragraph  (a),  remove 
the  number  "9",  wherever  it  appears, 
and  add,  in  its  place,  the  number  "8V^"; 
in  paragraph  (b),  remove  the  number 
"9V*",  wherever  it  appears,  and  add,  in 
its  place,  the  number  "8%";  in  paragraph 
(c).  remove  the  number  "lOW,  wherever 
it  appears,  and  add.  in  its  place,  the 
number  "10". 


7.  The  authority  citation  for  S§  36.4500 
through  36.4600  continues  to  read  as 
follows: 

Authority:  Sections  36.4500  to  36.4600 
issued  under  72  Stat.  1114  (38  U.S.C.  210). 

§36.4503    [Amended] 

8.  In  §  36.4503,  paragraph  (a),  remove 
the  numbers  "9"  and  "WW,  wherever 
they  appear,  and  add  in  their  place,  the 
numbers  "6W  and  "10".  respectively. 

[FR  Doc.  91-23180  Filed  9-25-91;  8:45  amj 
BIU.ING  CODE  tSStMII-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  56 

Vessel  Piping  Systems 

CFR  Correction 

In  title  46  of  the  Code  of  Federal 
Regulations,  parts  41-69,  revised  as  of 
October  1. 1990,  on  page  207.  in  §  56.50- 
55,  Table  56.50-55(a),  was  inadvertently 
omitted  and  should  be  added  after 
paragraph  (a)(1).  The  table  is  set  out 
below: 

§  56.50-55    Bilge  pumps, 
(a)*** 
(1)*** 


Ta8i^  56.50-55(3)— Power  Bilge  Pumps  REOutRED  for  Self-Propeu.ed  Vessels 


Passenger  vessels  * 

Dry 

cargo 

Tank 
vessets 

Mobile 
otfstwre 
driHing 

Intema- 
tionai 

age' 

Ocean 
coast- 
wise, 
and 
Great 
Lakes 

AH 
ottier 
waters 

vessw- 

Ocean, 
coast- 
wise, 
and 
Great 
Lakes 

AH 
Ottier 
waters 

Vessel  length,  in  feet 

AN 
waters 

All  waters 

180'  or  mofe „ _ . 

*3 

•3 

3 

«3 
•2 

1 

2 

»a 

1 

3 
•2 

1 

2 

»2 

1 

2 

2 

1 

2 

Below  180-  and  exceeding  65' 

65"  or  less _ _ 

2 

2 

•      l^ii^?***"^*  vessels  under  100  gross  tons  refer  to  Subpart  182.25  of  Subctwpter  T  (Small  Passenger  Vessel)  of  this  chapter. 

^.Sl?    '^"^'^'^  having  ballast  pumps  connected  to  the  tanks  outside  the  engineroom  and  to  the  cargo  hold  may  substitute  the  appropriate  requirements  for 
idnk  V6SSO1S. 

'  Not  appkcable  to  passenger  vessels  which  do  not  proceed  more  than  20  miles  from  the  nearest  land,  or  which  are  employed  in  the  caniage  of  large  non*ers  of 
unberthed  passer>gers  in  speaai  trades  »-  »- 

«When  the  cntenon  numeial  exceeds  30.  an  additional  indepekterrt  power  driven  bilge  pcmp  is  re<5Lired.  (See  Part  171  of  this  chapter  for  detemiinatimn  of 
cntenon  numeral.)  a    ■-,--,  .  -»■ 

•Vessels  operating  on  lakes  fmcluding  Great  Lakes),  bays,  sounds,  or  rivers  where  steam  is  always  available,  or  where  suitable  water  supply  is  available  from  a 
power  pump  of  adequate  pressure  and  capacity,  siphons  or  eductors  nwy  be  substituted  tor  one  of  the  required  power  pomps,  provided  a  siphon  or  eductor  is 
permanently  installed  in  each  hoW  or  compartment  k-        k-  f     r- 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

(MM  Docket  Nos.  90-570  and  83-670,  FCC 
91-292] 

Broadcast  Television  and  Cable 
Services;  Children's  Television 
Commercial  Limitations 

agency:  Federal  Communications 
Commission. 


action:  Final  rule;  extension  of  effective 
date. 

summary:  The  Commission  extends  the 
effective  date  for  imposition  of 
commercial  limits  on  all  children's 
television  programming  from  October  1. 
1991.  to  January  1, 1992. 
EFFECTIVE  DATE:  The  effective  date  for 
the  commercial  limits  on  children's 
programming  is  extended  from  October 
1, 1991.  to  January  1, 1992. 
ADDRESSES:  Federal  Communication 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gina  Harrison,  Mass  Media  Bureau, 


Policy  and  Rules  Division,  (202)  632- 
7792. 

SUPPt^MENTARY  INFORMA'nON:  This  is  a 
synopsis  of  the  Commission's  Order  in 
MM  Docket  Nos.  90-570  and  83-670. 
FCC  91-292.  adopted  September  20. 
1991.  and  released  September  20. 1991. 

The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  N\V.,  Washington.  DC.  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor, 
Downtown  Copy  Center,  at  (202)  452- 
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1422, 1919  M  Street  NW..  room  246. 
Washington.  DC  20554. 

Synopsis  of  this  Order 

1.  The  Commission  extends  the 
effective  date  for  imposition  of 
commercial  limits  on  all  children's 
television  programming  from  October  1, 
1991,  to  January  1. 1992.  Among  other 
provisions,  the  Children's  Television  Act 
of  1990  (47  U.S.C.  303a,  303b  (Act)), 
imposed  commercial  limits  of  10.5 
minutes  an  hour  on  weekend,  and  12 
minutes  an  hour  on  weekday,  television 
broadcast  and  cable  children's 
programs.  The  Commission  originally 
set  an  October  1, 1991  effective  date  for 
all  the  rules  implementing  the  Act. 
Report  and  Order  (56  FR  19611.  April  29. 
1991).  A  Memorandum  Opinion  and 
Order  (56  FR  42707.  August  M.  1991) 
granted  an  extension  of  tim^  until 
January  1, 1992,  for  imposition  of  the 
commercial  limits  on  children's 
programs  acquired  pursuant  to  barter 
contracts  entered  into  prior  to  April  12, 
1991.  The  more  inclusive  extension 
allowed  in  the  current  action  is  taken  to 
ensure  that  all  parties  responsible  for 
compliance  with  the  commercial  limits, 
particularly  in  the  current  economic 
situation,  are  treated  fairly.  The  action 
is  further  taken  out  of  concern  that  the 
negative  repercussions  caused  by 
immediate  implementation  of  the 
commercial  limits  can  jeopardize  the 
financing  of  children's  programming 
throughout  the  year,  contrary  to  the 
overall  goals  of  the  Act.  The 
Commission  also  observed  that  in  light 
of  the  extension  of  time,  it  would  be 
unlikely  to  be  sympathetic  to  claims  of 
transitional  difficulties  on  the  part  of 
broadcasters  and  cable  operators  in 
implementing  commercial  time  limits. 
The  Commission  also  reminded  affected 
parties  that  the  October  1, 1991  effective 
date  remains  in  force  for  all  other 
aspects  of  the  rules  implementing  the 
Act,  including  those  rules  and  policies 
pertaining  to  the  programming  renewal 
review  requirement. 

2.  Although  CBS,  Inc.  requested  a 
waiver  of  the  effective  date  for  network 
programs  or  alternatively,  for  all  non- 
barter  children's  programming,  the 
Commission  believed  it  more 
appropriate  to  address  this  issue  in  the 
context  of  the  rulemaking  proceeding 


and  to  reconsider  the  effective  date  for 
the  commercial  limits  on  its  own  motion. 
In  addition,  because  this  action  involves 
reheving  affected  parties  of  a  restriction 
on  a  temporary  basis,  it  is  permissible  to 
make  the  change  effective  less  than  30 
"days  after  publication  in  the  Federal 
Register.  5  U.S.C.  553(d)(1);  47  CFR 
1.427(b). 

Final  Regulatory  Flexibility  Analysis 
Statement 

2.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605,  it  is 
certified  that  this  decision  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because,  by 
delaying  the  effective  date  of  the 
commercial  limits,  the  Commission  is 
averting  the  negative  financial 
repercussions  likely  to  follow  an 
immediate  effective  date  for  the  limits. 
This  decision  will  place  affected  parties 
on  an  equal  footing  with  one  another  in 
competing  for  advertising  sales. 

2.  The  Secretary  shall  send  a  copy  of 
this  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354, 94 
Stat.  1164.  5  U.S.C.  601  et  seq.  (1981)). 

3.  Accordingly,  //  is  Ordered,  That 
pursuant  to  the  authority  contained  in 
sections  4  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154  and  303,  and  the 
Children's  Television  Act  of  1990,  47 
U.S.C.  303a  and  303b.  the  October  1. 
1991.  effective  date  for  imposition  of 
commercial  limits  Is  hereby  Extended. 
effective  immediately  upon  release  of 
this  Order  (September  20. 1991),  to 
January  1, 1992.  for  all  children's 
programs. 

List  of  Subjects 

47  CFR  Part  73 

Television  broadcasting. 
47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 
[FR  Doc.  91-23241  Filed  9-25-91:  8:45  am] 

MLUNQ  CODE  tria-OI-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


48  CFR  Parts  1801,  1804,  1806, 1807, 
1810,  1812, 1815,  1817, 1819, 1825, 
1827, 1832, 1837, 1842, 1852,  and  1853 

(NASA  FAR  Supplement  Dirtctive  89-9] 

RIN  2700-AB10 

Acquisition  Regulation;  Miscellaneou* 
Amendments  to  NASA  FAR 
Supplement 

agency:  Office  of  Procurement, 
Procurement  Policy  Division.  NASA. 

action:  Final  rule. 

summary:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  number  of 
miscellaneous  changes  dealing  with 
NASA  internal  or  administrative 
matters.  The  major  changes  involve:  (1) 
Provision  of  operational  information, 
publications,  and  points  of  contract  for 
procurement  policy;  (2)  Revision  of 
NASA  Form  507  reporting  requirements; 
(3)  Change  in  NASA  Headquarters 
approval  of  Justification  for  Other  Than 
Full  and  Open  Competition:  (4)  Revision 
to  the  procurement  plan  content 
regarding  considerations  given  to  post- 
award  contract  management;  (5) 
Implementation  of  the  Metric 
Conversion  Act  of  1975;  (6)  Priorities 
and  Allocations  reference  change;  (7) 
Revisions  in  price  negotiations  and 
profit;  (8)  Implementation  of  NASA 
Small  Business  and  Small 
Disadvantaged  Business  Set-Asides;  (9) 
Provision  of  policies  and  procedures  for 
achieving  the  NASA  goal  for  awards  to 
socially  and  economically 
disadvantaged  small  businesses;  (10) 
Revisions  in  Buy  American  Act 
determinations;  (11)  Name  and  address 
change  of  facility  to  which  contractors 
must  submit  reports  of  work;  and  (12) 
Revision  of  determination  and  addition 
of  clause* for  advance  payments. 

EFFECTIVE  DATE:  September  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  K.  Beck.  Chief,  Regulations 
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Development  Branch.  Procurement 

Policy  Division  (Code  HP),  Office  of 

Procurement,  NASA  Headquarters, 

Washington,  DC  20546,  Telephone:  (202) 

453-«250. 

SUPPLEMCNTARV  tNFORMATIOM: 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of  which 
this  rule  is  a  part,  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part, 
directly  by  NASA. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
regulations  herein  are  in  the  exempted 
category.  NASA  certifies  that  this 
regulation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  The 
regulation  imposes  no  new  burdens  on 
the  public  within  the  ambit  of  the 
Paperwork  Reduction  Act.  as 
implemented  at  5  CFR  part  1320,  nor 
does  it  significantly  alter  any  reporting 
or  recordkeeping  requirements  currently 
approved  under  OMB  control  number 
2700-0042. 

List  of  Subjects  in  48  CFR  Farts  1801, 
1804, 1806. 1807, 1810, 1812, 1815, 1817, 
1819, 1825, 1827, 1832, 1837. 1842, 1852, 
and  1853 

Government  procurement. 
Darl«en  A.  Druyun. 
Assistant  Administrator  for  ProcuremenL 

1.  The  authority  citation  for  48  CFR 
parts  1801, 1804. 1806. 1807. 1810. 1812, 
1815. 1817. 1819, 1825, 1827, 1832, 1837, 
1842, 1852,  and-1853.  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(l  ]. 


PART  1801— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Part  1801  is  amended  as  set  forth 
below: 

a.  In  subpart  1801.1,  section  1801.104- 
370  is  revised  to  read  as  follows: 

1801.104-370    Dissemination  of 
procurement  regulations  and  related  NASA 
publications. 

(a)  The  Office  of  Procurement,  NASA 
Headquarters  (Code  HP),  distributes  the 
Federal  Acquisition  Regulation  (FAR), 


Federal  Acquisition  Regulation  Circulars 
(FAC).  NASA  FAR  Supplement  (NFS). 
NASA  FAR  Supplement  Directives 
(NFSD).  Grant  and  Cooperative 
Agreement  Handbook  (G&CAHB), 
Procurement  Notices  (PN).  Procurement 
Information  Circulars  (PIC),  and  Grants 
Notices  (GN)  directly  to  NASA 
Headquarters  offices  and  to  installation 
distribution  points.  Mrs.  Cynthia 
O'Bryant  (202-453-2105)  is  the  contact 
point  for  Headquarters  personnel  and 
the  installation  distribution  points. 
NASA  center  personnel  may  he  placed 
on  the  distribution  list  or  may  obtain 
extra  copies  by  contacting  the 
designated  distribution  point  for  their 
installation.  (Do  not  order  these 
documents  on  a  NASA  Form  2  from  the 
Goddard  Space  Flight  Center.) 

(b)  Heads  of  field  installations  shall 
ensure  that  copies  of  all  procurement- 
related  NASA  publications  are  promptly 
distributed  upon  receipt. 

(c)  The  information  in  paragraph  (d)  of 
this  section  should  be  used  to  respond  to 
requests  for  copies  of  procurement- 
related  publications.  Unnecessary 
referrals  to  other  offices  should  be 
avoided. 

(d)  NASA  does  not  provide 
subscriptions  (or  updating  issuances) 
directly  to  other  Government  agencies, 
private  concerns,  or  individuals. 
Subscriptions  to  the  procurement- 
related  NASA  publications  listed  below 
may  be  obtained  by  writing  to 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office  (GPO), 
Washington.  DC  20402,  or  by  calling 
(202)  783-3238.  Telephone  orders  may  be 
charged  to  Visa.  Mastercard,  or  a  GPO 
Deposit  Account.  A  subscription 
consists  of  the  basic  edition,  plus  all 
changes  issued  for  an  indefinite  period. 
The  prices  and  periods  of  subscriptions 
are  set  by  the  Superintendent  of 
Documents. 

NASA  FAR  Supplement  (NFS) 

GPO  Subscription  Stocli  No. 
933-003-00000-t 

NASA  Grant  and  Cooperative 
Agreement  Handbook  (G&CAHB) 

GPO  Subscription  Stock  No. 
933-001-00000-8 

Federal  Acquisition  Regulation  (FAR) 

GPO  Subscription  Stock  No. 
922-006-00000-8  (Note:  The  FAR  is  not  a 
NASA  publication.) 

Public  libraries  that  possess  the  Code  of 
Federal  Regulations  (CFR)  are  also  a  source 
of  information,  but  this  source  is  updated  only 
once  each  year.  See  48  CFR  chapter  1  for  the 
FAR  and  48  CFR  chapter  18  for  the  NFS. 

(e)  NHB  8030.6,  Guidelines  for  the 
Acquisition  of  Investigations  (a 


verbatim  reprint  of  NFS  187ai03. 
appendix  I),  may  be  obtained  by 
following  installation  procedures  for 
ordering  NASA  Handbooks.  It  is 
available  for  purchase  by  the  public 
from  the  NASA  Information  Center. 
Code  DBP-4.  Washington.  DC  20546. 
Telephone  (202)  453-1000. 

(f)  NHB  5103.6,  Source  Evaluation 
Board  Handbook  (a  verbatim  reprint  of 
NFS  1870.303,  appendix  I),  is  available 
in  single  copies  to  Government 
employees  from  Code  HS,  Gloria 
Shively  (202-453-2080).  For  bulk 
requests,  contact  Code  NA-2,  fuanita 
DeButts  (202-^53-2924).  Copies  are  sold 
to  contractors,  the  public,  and  other  non- 
governmental entities  by  the  NASA 
Information  Center,  Code  DBD-4, 
Washington.  DC  20546.  Telephone:  (202) 
453-1000. 

(g)  How  to  Compete  for  NASA 
Contracts  and  Guidance  for  the 
Preparation  and  Submission  of 
Unsolicited  Proposals  are  available  from 
the  O^ice  of  Small  and  Disadvantaged 
Business  Utilization  (Code  K),  NASA. 
Washington,  DC  20546.  Telephone:  (202) 
453-2088.  They  are  also  available  from 
the  Small  and  Disadvantaged  Business 
Utilization  representatives  at  each 
NASA  installation. 

(h)  Selling  to  NASA  is  available  from 
the  same  sources  noted  in  paragraph  (g) 
of  this  section.  Copies  may  also  be 
purchased  f.-om  the  GPO.  The  GPO 
Stock  Number  is  033-000-01065-6. 

1801.302-70    [Antended] 

b.  In  subpart  1801.3.  in  section 
1801.302-70.  paragraph  (b).  "Attn."  is 
revised  to  read  "Attn:". 

c.  In  subpart  1801.3.  section  1801.370  is 
added  to  read  as  follows: 

1801.370    Points  of  contact 

Individuals  within  the  Office  of 
Procurement  (Code  H)  are  assigned 
primarily  responsibility  for  maintaining 
the  currency  of  and  providing 
information  about  specific  procurement 
regulations  and  related  matters.  In  some 
instances,  the  responsibility  is  shared  by 
other  functional  offices.  This  section 
lists  the  various  procurement-related 
areas  and  publications  and  the 
individuals  assigned  to  them.  It  provides 
at  the  end  an  alphabetical  directory  of 
those  individuals  and  their  telephone 
numbers. 

(a)  Principal  procurement-related 
publications  and  contact  individuals. 

(1)  NASA  FAR  Supplement  (NFS)  and 
Federal  Acquisition  Regulation  (FAR) 

(i)  FAR  Council— Ballets 

(ii)  FAR  and  NFS  Substantive  areas — 
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Part  1 

IJOOZ-i. 

Balance  of  1.6 

All  other  subparts. 

Part  2 

Part  3 

Part  4 

4.6. ^ 

4.9 

4.72 ..~_ 

All  other  subparts. 

Part  5 „ 

Parte 

6.5 

All  other  subparts. 

Part? 

7.71 

7.72. 

All  other  subparts. 

Parte 

e.3 

All  other  subparts. 

Part  9 

9.4 

All  other  subparts. 

Part  10 

10.002(c) 

All  other  subparts. 

Part  11 

Part  12 
12.1 


Part  28 

Part  27 

Part  26 

Part  29.. 

Part  30 

Part  31 

Part  32 „ 

Part  33 

Part  34 

Part  35 — 

Part  36 

Part  37 

37.2. 

All  other  si^parts . 

Part  38 

Part  39 


Bennett 

Pesnell. 

Pesnetl. 

Ballets. 

Brown. 

Sudduth. 

Baker/Brown. 

Baker/Brown. 

Evey/BrowB. 

Brown. 

Jeffries 

King/Pesnell. 
Pesnell. 

Evey/Sudduth. 

Nelson/Sudduth. 

Sudduth. 

Brown/Cephas. 
Brown. 

Brundage. 
Pesnell. 

Pesnell. 

Sudduth. 

Sudduth. 

Brown. 

Brundage. 

Brown. 

Brown. 

Brundage. 

Thompson/Brown. 

Bioivn. 

Brown. 

Jeffries. 

Jeffries. 

Sudduth. 

Whelan. 

Jeffries. 

Guenther/Bailets. 

Guenther/Bailets. 

Brundage. 

Guenther/Pesnell. 

Sudduth. 

Jeffries/Rosen. 

Jeffries. 

Pesnell/Gilson. 

Sudduth. 

Brown. 

ftvndage. 

Jeffries. 

Sudduth. 

Kempf/Pesnell. 

Pesiwtl. 

Bennett 

LeCren/Bailets. 

LeCren/Bailets. 

LeCren/Bailets. 

Brundage. 

Sudduth. 

Sudduth. 

Pesnell/Smmper. 

Baker/Pesneil. 
Pesnell/Gilson. 
Brown. 
Bennett. 


Part  42 

42.7 LeCren/Bailets. 

42.a LeCren/Bailets. 

42.ia Guenther/Bailets. 

All  other  subparts.—  Pendleton/Bennett 

Part  43 Pendleton/Pesnell. 

Part  44.....~. Jeshow/Jeffries. 

Part  45 Bennett /Pendleton/ 

Wilchek. 

Part  46...- Bennetf/Jeshow. 

Part  47....— .—...—».„ Jeffries /Brunner. 

Part  48 Wilson/Jeffries. 

Part  49 Bennett 

Part  SO 

5a4 Pesnell. 

All  other  subparts.-.  Brundage. 

Part  51 Brovm. 

Part  52 Brown/All  analysts 

in  assigned  areas. 
— .  Brown. 


runw  foocMf 


Part  53 

Part  70 

703 

7t>.4 .. 

All  other  subparts. 


Evey/Sudduth. 

Thompson/Sudduth. 

Sudduth. 


(iii)  Publication  Matters — ^Beck 

(iv)  Distribution  and  Filing — O'Bryant 

(2)  Grant  and  Cooperative  Agreement 
Handbook  (G&CAHB) 

(i)  All  areas,  including  Federal 
Demonstration  Project — Beck 

(ii)  Government  Furnished  Property — 
Wilchek 

(iii)  Financial  Management — Smith 

(iv)  Intellectual  Property — Kempf 

(3)  Procurement  Notices  (PN) — 
Contact  named  on  PN 

(4)  Grant  Notices  (GN)— Contact 
named  on  GN 

(5)  Guidelines  for  Acquisition  of 
Investigations  (NHB  8030.6)— Sudduth 

(6)  Source  Evaluation  Board 
Handbook  (NHB  5103.6)— Evey 

(7)  How  to  Compete  for  NASA 
Contracts — Sudduth 

(8)  Selling  to  NASA— Rosen 

(9)  Guidance  for  the  Preparation  and 
Submission  of  Unsolicited  Proposals — 
Sudduth 

(b)  Consolidated  Contact  List 


Nam«(co<l«) 


Bailets.  Lynn  W.  (HP)..- 
Baker,  HertMrt  H.  (HM) 
Beck,  David  K.  (HP) 
Bennett  Carol  E.  (HP)  — 
Brown.  Madeton  C.  (HP)_ 
Bnjodage.  Paul  0.  (HP) ._, 

Brunner.  Peter  E.  (NIB) 

Cepnas.  Barbara  (HS) 

Evey,  Walkor  L  (HS) 

Gllson,  Gordon  K.  (NR) ._. 

Quentner,  Anne  (HC) 

Jeffnes,  Kenneth  (HP)..., 
Kemp*,  Robert  F.  (GP).. 

King.  Bruce  C  (HH) 

LeCren.  Joseph  (HC)  — 

Nelsoa  Herdd  (HH) 

O'Bryant  Cyntt>ia  B.  (HP) 
Pesnell,  James  A.  (HP), 
Maralst  WHKam  J.  (HP) 
Rosen,  Eugene  O.  (K) 


(202)453- 


6252 
8994 
62S0 
82S4 
882S 
6922 
2975 
8033 
2080 
2882 
9104 
8253 
2424 
1803 
•203 
8824 
tlOS 
8358 
»105 
2088 


Smrtti,  PhHI^  T.  (BFQ. 
Stanper,  Wimam  (N)(F) . 

Sudduth.  DevN)  (HP) 

Thompson,  Scott  (HM) .... 
Whelan,  Thomas  J.  (HP). 

Wilchek,  Bill*  E  (NIE) 

WHson,  Roger  (HH)™«««. 


(202)458- 


8147 
•917 
8823 

8818 
8251 


PART  1804— ADMINISTRATIVE 
MATTERS 

3.  Part  1804  is  amended  as  set  forth 
below: 

1804.202    (Amendad] 

a.  In  section  1804.202.  paragraph  (a), 
"the  NASA  Scientinc  and  Technical 
Information  Facility"  is  changed  to  read 
"the  NASA  Center  for  Aerospace 
Information  (CASI)." 

1804.e71-4    [AnMndedl 

b.  In  section  1804.671-4,  paragraph  (d). 
the  number  "5"  is  changed  to  read  "4." 

c.  In  section  1804.671-4.  paragraph  (1) 
is  revised  to  read  as  follows: 

•  •        •       •       • 

(1)  Item  9 — Contractor  Place  of 
Performance  (CPOP)  VID  (7  positions). 
Enter  the  unique  Contractor  Place  of 
performance  (CPOP)  VID  which 
indicates  the  contractor's  place  of 
performance  address.  This  is  a  seven 
character  alpha-numeric  code  generated 
by  the  Acquisition  Management 
Subsystem  (AMS). 

1804.»7l-4   [Amendtdl 

d.  In  section  1804.671-4,  paragraph  (u). 
under  Nonprofit  Organization.  Code  05 
is  revised  and  Codes  15  and  25  are 
added  to  read  as  follows: 

Nonprofit  Organization 

05    Educational  (Non-Minority).  A 
non-minority  educational  institution  that 
is  not  State,  Federal,  or  local- 
government-owned. 

•  *        •        «        • 

15    Educational  (HBCU).  A 
Historically  Black  College  or  University 
(HBCU)  that  is  not  State,  Federal,  or 
local-govemment-owned. 

25    Eductional  (Other  Minority).  A 
minority  educational  institutioTi.  other 
than  an  HBCU,  that  is  not  State,  Federal 
or  local-govemment-owned. 


1804^71-4    (Amwtdedl 

e.  Li  section  1804.671-4,  paragraph  (u). 
under  State/Local  Government  Code  09 
is  revised  and  Codes  19  and  29  are 
added  to  read  as  follows: 
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State/Local  Government 

09    Educational  (Non-Minority).  A 
State.  Federal,  or  local-government- 
owned  non-minority  educational 
Institution. 

(Privately  owned  non-minority 
educational  institutions  shall  be  coded 
05.) 

*  *  *  •  « 

19  -  Educational  (HBCU).  A  State, 
Federal,  or  local-govemment-owned 
Historically  Black  College  or  University 
(HBCU).  (Privately  owned  HBCUs  shall 
be  coded  15.) 

29    Educational  (Other  Minority).  A 
State,  Federal,  or  local-govemment- 
owned  non-minority  educational 
institution,  other  than  an  HBCU. 
(Privately  owned  minority  educational 
institutions,  other  than  HBCU's.  shall  be 
coded  25.) 

1S04.671-4    [AmendMl] 

f.  In  section  1804.671-4,  paragraph  (11) 
is  revised  to  read  as  follows: 

*        •        *        •        • 

(11)  Item  33 — Contract  administration 
delegated.  Enter  "Y"  (yes)  or  "N"  (no)  in 
the  Brst  blank  to  indicate  whether  any 
contract  administration  functions  have 
been  delegated  to  another  Government 
agency  (see  FAR  subpart  42.2).  If  an  "N" 
was  entered,  leave  the  rest  of  this  Held 
blank.  If  a  "Y"  was  entered,  continue  to 
the  second  blank  and  enter  a  "Y"  or  "N" 
to  indicate  whether  there  was  a  blanket 
delegation.  A  blanket  delegation  is 
defined  as  a  delegation  of  all  contract 
administration  functions  listed  in  FAR 
42.302(a).  with  the  exception  of  those 
non-assignable  functions  specified  in 
NFS  1842.202(c).  plus  post  award  audit. 
If  not  a  blanket  delegation,  enter  a  "Y" 
for  each  individual  function  delegated 
among  the  ten  items  Usted.  It  is  not 
necessary  to  enter  an  "N"  for  non- 
delegated  functions.) 

ia04.671-4    (Amendcdl 

g.  In  section  1604.671-4.  paragraph  (tt) 
is  revised  to  read  as  follows: 

***** 

(tt)  Item  41 — Woman-owned  business 
(1  position).  Enter  "Y"  (yes)  or  "N"  (no) 
to  indicate  whether  the  business 
concern  is  a  woman-owned  business.  A 
woman-owned  business  is  one  that  is  at 
least  51  percent  owned  by  a  woman  or 
women  who  are  U.S.  citizens  and  who 
also  control  and  operate  the  business. 

1M4.671-4    [Amended] 

h.  In  section  1804^671-4.  paragraphs 
(ccc)  through  (sss)  are  redesignated  as 
(ddd)  through  (ttt),  and  Item  numbers  50 
through  66  associated  with  these 
paragraphs  are  renumbered  51  through 


67.  A  new  paragraph,  (ccc)  is  added  to 
read  as  follows: 

***** 

(ccc)  Item  50 — Value  Engineering 
Clause.  Enter  "Y"  (yes)  or  "N"  (no)  to 
indicate  whether  the  contract  contains 
any  one  of  the  value  engineering  clauses 
at  FAR  52.24ft-l,  52.24B-2.  or  52.248-3. 


PART  1S06— COMPETITION 
REQUIREMENTS 

1806.304    (Amended] 

4.  Section  1806.304,  paragraph  (a),  is 
revised  to  read  as  follows: 

***** 

(a)  All  justifications  for  contract 
actions  over  $100,000  shall  be  submitted 
to  the  procurement  officer  for 
concurrence  before  being  forwarded  for 
approval.  Justifications  over  $1,000,000 
shall  also  be  submitted  to  the 
installation's  Competition  Advocate  for 
concurrence,  and  those  over  $10,000,000 
shall  be  further  submitted  for  the 
concurrence  of  the  installation's 
Director,  before  being  forwarded  for 
approval.  For  actions  requiring 
Headquarters  approval,  the  contracting 
officer  shall  include  signature  blocks  for 
the  concurrence  of  the  NASA 
Competition  Advocate  and  the  approval 
of  the  Assistant  Administrator  for 
Procurement  in  the  same  section  of  the 
document  where  signatures  are  obtained 
evidencing  certification  or  concurrence 
by  installation  personnel.  A  separate 
Headquarters  signature  page  shall  not 
be  used. 


PART  1807— ACQUISITION  PLANNING 

5.  Subpart  1807.1  is  amended  as  set 
forth  below: 

1807.170-1    [Amended] 

a.  In  section  1807.170-1,  the  existing 
paragraph  "(c)"  is  designated  as 
paragraph  "(d)",  and  a  new  paragraph 

"(c)"  is  added  to  read  as  follows: 

***** 

(c)  Contract  management 
considerations.  The  procurement  plan 
shall  address  the  basic  plan  for 
management  of  the  pending  contract.  At 
a  minimum,  the  procurement  plan  shall 
address  the  rationale  for  any  planned 
delegations  of  contract  administration 
functions  to  DOD  contract 
administration  service  components,  the 
need  for  delegation  of  any  duties  to  a 
Contracting  Officer's  Technical 
Representative,  the  extent  of 
subcontracting  activity  expected  and  the 
plan  for  processing  consent  to 
subcontract  actions,  quality  assurance 
requirements,  anticipated  approach  to 


oversight  of  Government  property, 
oversight  of  the  contractors'  property 
system,  site  access  and  site  preparation, 
if  required,  and  the  need  for  any  unique 
contract  management  activity  of 
contract  clauses. 


1807.170-2    [Amended] 

b.  In  section  1807.170-2,  the  following 
sentence  is  added  to  the  end  of  the 
paragraph: 

*  *  *  Installation  prescribed  formats 
shall  ensure  all  contract  management 
considerations  enumerated  at  1807.170- 
1(c)  are  addressed. 

PART  1810— SPECIFICATIONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

1810.002    [Amended] 

6.  In  section  1810.002,  the  following 
text  is  added  to  read  as  set  forth  below: 

Implementation  of  the  Metric 
Conversion  Act  of  1975,  as  amended, 
FAR  10.002(c),  shall  be  in  accordance 
with  the  policy  section  of  NMI  8010.2. 
Requiring  activities  are  responsible  for 
designating  the  system  of  weights  and 
measures  applicable  to  each 
requirement  (see  46.103). 

PART  1812— CONTRACT  DELIVERY 
OR  PERFORMANCE 

1812.302, 1812.303-70    [Amended] 

7.  In  section  1812.302,  paragraph  (b). 
and  in  section  1812.303-70.  paragraph 
fc).  the  citation  "15  CFR  part  350"  is 
revised  to  read  "15  CFR  part  700." 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

8.  Part  1815  is  amended  as  set  forth 
below: 

a.  Subpart  1815.8  is  revised  to  read  as 
follows: 
Subpart  181S.8— Price  Negotiation 

1815.804    Cost  or  pricing  data. 
1815.804-3    Exemptions  from  or  waiver  of 

submission  of  certified  cost  or  pricing 

data. 
1815.805-4    Technical  analysis. 
1815.805-470    Responsibilities  of  NASA 

requirements  personnel. 
1815.805-5    Field  pricing  support. 

1815.807  Prenegotiation  objectives. 
1815.807-70    Content  of  the  prenegotiation 

position  memorandum. 
1815.607-71    Installation  reviews. 
1815  607-72    Headquarters  reviews. 

1815.808  Price  negotiation  memorandum. 

1815.870  Subcontract  price  redetermination. 
1815.870-1    General. 

1815.870-2    NASA  contract  clause. 

1815.871  [Reserved] 
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d  to  read  as 


1815.872    Tracking  and  resolution  of 

expenditure  and  system  audit  findings. 

Sut>pBrt  iaiS.8— Price  Negotiation 

1815.804    Coat  or  pricing  data. 

1815.S04-3    Exemptions  from  or  waiver  of 
submisaion  of  certifled  cost  or  pricing  data. 

(a)  When  an  exemption  is  granted 
under  FAR  15.804-3(e)(2)  for  repetitive 
submissions  of  catalog  items, 
Covemment  approval  of  the  exemption 
claim  shall  state  the  effective  period. 
usually  not  more  than  one  year,  and 
require  the  contractor  to  furnish  any 
later  information  that  might  raise  a 
question  as  to  the  exemption's 
continuation. 

(b)  When  exempting  submission  under 
FAR  15.804-3(e)(3),  the  contracting 
officer  shall  document  the  reasons  for 
the  exemption.  For  example,  if  the  item 
being  procured  is  similar  to  a 
commercial  item,  only  an  explanation  of 
a  price  differential  may  be  needed.  If  the 
fact  of  substantial  sales  to  the  general 
public  is  well  known,  the  actual  sales 
prices,  but  not  the  quantity  of  sales,  may 
be  required. 

(c)  The  authority  in  FAR  15.804-3(1)  to 
waive  the  requirement  for  cost  or  pricing 
data  is  delegated  to  the  Assistant 
Administrator  for  Procurement,  without 
power  of  redelegation.  Set  forth  below  is 
a  sample  format  for  the  determination 
and  fmdings  to  be  made  by  the 
Assistant  Administrator  for 
Procurement  to  waive  the  requirement 
for  submission  and  certification  of  cost 
or  pricing  data  as  required  by  10  U.S.C. 
2306a(b).  Requests  for  waivers  shall  be 
addressed  to  NASA  Headquarters, 
Contract  Pricing  and  Finance  Office, 
Code  HC  and  shall  include  the  name 
and  telephone  number  of  the  contracting 
officer,  a  copy  of  the  contractor's  refusal 
to  submit  and/or  certify  cost  or  pricing 
data,  a  discussion  of  the  contracting 
officer's  efforts  to  obtain  the  data  and/ 
or  certification,  and  the  b^sis  for  the 
contracting  officer's  determination  of 
price  reasonableness. 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

Washington,  DC  20S46 

Determinatioa  and  Findings 

Autiiority  to  Waive  Submission  of  Certified 
Cost  or  Pricing  Data 

On  the  basis  of  ti>e  following  findings  and 
determinatioa  the  requirement  for  submitting 
certified  cost  or  pricing  data  described  below 
may  be  waived  pursuant  to  the  authority  of 
10  U.S.C.  2306a(b).  as  implemented  by  NASA 
FAR  Supplement  181S.804-3(c). 


Findings 

1.  The  flf  proposes  to  enter  into  a  contract 
with  (2)  for  the  procurement  of  (3). 

2.  Pursuant  to  FAR  lS.801-2,  the  proposed 
contractor  is  required  to  submit  certified  cost 
or  pricing  data.  However,  waiver  of 
submission  of  the  certified  cost  or  pricing 
data  deBcrit>ed  below  is  justified  for  the 
reasons  indicated:  (4) 

Determination 

The  requirement  for  submission  of  ceriified 
cost  or  pricing  data  described  below  in  the 
above  findings  for  the  proposed  procurement 
is  hereby  waived. 

Assistant  Administrator  for  Procurement 
Date 

Notes— 

(1)  Name  of  installation. 

(2)  Name  of  proposed  contractor. 

(3)  Brief  description  of  supplies  or  services. 

(4)  Identification  of  the  cost  or  pricing  data 
requirements  to  be  waived.  The  waiver  may 
be  partial,  for  example,  limited  to  a  particular 
subcontractor.  Also  describe  the 
circumstances  and  conditions  titat  make  the 
proposed  procurement  an  exceptional  case, 
and  state  the  reasons  justifying  the  proposed 
waiver. 

(d)  (1)  NASA  and  the  Canadian 
Department  of  Defense  Production 
(DDP)  have  agreed  that  a  letter  of 
agreement  between  DDP  and  the  U.S. 
Military  Departments  will  also  apply  to 
NASA  contracts  with  the  Canadian 
Commercial  Corporation  (CCC),  an 
agency  of  the  Government  of  Canada. 

(2)  The  CCC,  in  the  letter  of 
agreement  provides  its  assurance  of  the 
fairness  and  reasonableness  of  the 
proposed  prices,  and  also  provides  for 
follow  up  audit  activity  where 
appropriate  to  help  insure  that  excess 
profits  are  found  and  refunded  to  NASA. 
The  integrity  of  the  representations  of 
assurance  made  by  the  agents  of  the 
Canadian  Government  can  be  assumed. 

(3)  The  review  and  audit  practices  of 
the  Government  of  Canada,  the  price 
assurance  representations,  and  the 
adjustments  rendered  where  profits  are 
excessive  are  considered  to  satisfy  the 
requirements  of  10  U.S.C.  2306a. 
Therefore,  NASA  has  waived  the 
requirement  for  certification  of  cost  or 
pricing  data  submitted  by  the  CCC 
during  the  period  April  1, 1990  through 
March  31, 1993.  This  waiver  applies  only 
to  the  certification  and  does  not  waive 
the  requirement  for  submission  of  cost 
or  pricing  data. 

(4)  When  a  procurement  action 
requires  use  of  the  waiver,  a  telephone 
report  should  be  made  to  NASA 
Headquarters,  Contract  Pricing  and 
Finance  Division.  Code  HC  This 
information  is  used  to  determine  the 
continuing  need  for  a  blanket  waiver 
authorization. 


181SJ0S-4    Toehnleai  anafysis. 

1815.80S-470    ResponalbHitiM  of  NASA 
requirements  personnel 

NASA  requirements  personnel  are 
responsible  for  conducting  a  technical 
evaluation  of  proposals  to  determine 
whether  the  supplies  or  services  offered 
will  meet  specifications.  In  addition, 
when  a  cognizant  contract 
administration  office  is  not  requested  to 
perform  the  technical  analysis  portion  of 
a  field  pricing  report  in  accordance  with 
FAR  15.805-5,  the  analysis  will  be  the 
responsibility  of  NASA  requirements 
personnel. 

181SJ0S-5    Field  pricing  support 

(a)  A  field  pricing  report  shall  be 
obtained  in  accordance  with  FAR 
15.805-5(a)(l),  except  that  for  cost- 
reimbursement  contracts,  the  threshold 
for  obtaining  a  field  pricing  report  is 
$1,000,000. 

(b)  Whenever  available  data  are 
adequate  for  a  reasonableness 
determination,  the  contracting  officer 
shall  document  the  contract  file  to 
refiect  the  basis  of  the  determination. 

(c)  When  the  contracting  officer 
determines  that  information  adequate  to 
establish  price  reasonableness  without 
full  field  pricing  support  is  available 
within  NASA,  but  that  a  review  by  the 
auditor  is  still  needed  the  contracting 
officer  should  address  the  request 
directly  to  the  cognizant  audit  office. 
The  cognizant  ACO  shall  be  provided  an 
information  copy  of  this  request. 

(d)  When  input  from  the  ACO  or 
auditor  involves  merely  a  verification  of 
information,  contracting  officers  are 
encouraged  to  obtain  this  verification  by 
direct  telephone  contact  with  the 
cognizant  officer  and  shall  record  it  in 
the  contract  file. 

(e)  When  the  thresholds  at  1815.805- 
5(a)  are  met  and  the  cost  proposal  is  for 
a  product  of  a  follow-on  nature, 
notwithstanding  any  other  provision  of 
section  1815.805-5,  a  complete  report 
shall  be  requested  from  the  cognizant 
contract  administration  office.  The  field 
pricing  report  will  include,  but  not  be 
limited  to,  actuals  incurred  under  the 
previous  contract,  learning  experience, 
technical  and  production  analysis,  and 
subcontract  proposal  analysis. 

1815.807    Prenegotlation  obfective*. 

Before  conducting  negotiations 
requiring  installation  or  Headquarters 
review,  contracting  officers  or  their 
representatives  shall  prepare  a 
prenegotiation  position  memorandum 
setting  forth  the  technical,  business, 
contractual  pricing,  and  other  aspects  to 
be  negotiated. 
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1815.807-70    Content  of  th« 
pranegotlation  position  nwmorandum. 

The  prenegotiation  position 
memorandum  (PPM)  should  fully  explain 
the  contractor  and  Government 
positions.  Since  the  PPM  will  ultimately 
become  the  basis  for  negotiation,  it 
should  be  structured  to  track  to  the  price 
negotiation  memorandum  (see  FAR 
15.808  and  1815.808).  In  addition  to  the 
information  described  in  FAR  15.807 
and,  as  appropriate,  15.808(a],  the  PPM 
should  address  the  following  subjects, 
as  applicable,  in  the  order  presented: 

(a)  Introduction.  Include  a  description 
and  a  history  of  the  procurement  and  a 
history  of  prior  procurements  for  the 
same  or  similar  items.  Address  the 
extent  of  competition  and  its  results. 
Identify  the  contractor  and  place  of 
performance  (if  not  evident  from  the 
description  of  the  procurement). 
Document  compliance  with  law, 
regulations  and  policy,  including 
JOFOC,  synopsis,  method  of  contracting 
D&F,  EEO  compliance,  and  current 
status  of  contractor  systems  (see  FAR 
15.808(a)(4)).  In  addition,  the  negotiation 
schedule  should  be  addressed  and  the 
Government  negotiating  team  members 
identified  by  name  and  position. 

(b)  Type  of  contract  contemplated. 
Explain  the  type  of  contract 
contemplated  and  the  reasons  for  its 
suitability. 

(c)  Special  features  and  requirements. 
In  this  area,  discuss  any  special  features 
(and  related  cost  impact)  of  the 
procurement,  including  such  items  as — 

(1)  Letter  contract  or  precontract  costs 
authorized  and  incurred; 

(2)  Results  of  preaward  survey; 

(3)  Contract  option  requirements; 

(4)  Government  property  to  be 
furnished; 

(5)  Contractor/Government 
investment  in  facilities  and  equipment 
(and  any  modernization  to  be  provided 
by  the  contractor/Government); 

(6)  Plant  reconversion  or  plant 
clearance  (see  1845.106-71);  and 

(7)  Any  deviations,  special  clauses,  or 
unusual  conditions  anticipated,  for 
example,  unusual  financing,  warranties, 
EPA  clauses  and  when  approvals  were 
obtained,  if  required. 

(d)  Cost  analysis. 

(1)  Include  a  parallel  tabulation,  by 
element  of  cost  and  profit/fee,  of  the 
contractor's  proposal,  the  Government's 
negotiation  objective,  and  the 
Government's  maximum  position,  if 
applicable.  For  each  element  of  cost, 
compare  the  contractor's  proposal  and 
each  Government  position,  explain  the 
differences  and  how  the  Government 
po8ition(8)  were  developed,  including 
the  estimating  assumptions  and 
projection  techniques  employed,  and 


how  the  positions  differ  in  approach. 
Explain  how  historical  costs,  including 
costs  incurred  under  a  letter  contract  (if 
applicable),  were  used  in  developing  the 
negotiation  objective. 

(2)  Significant  differences  between  the 
field  pricing  report  (including  any  audit 
reports)  and  the  negotiation  objectives 
and/or  contractor's  proposal  shall  be 
highlighted  and  explained,  as  shall 
technical  evaluation  results  that  caused 
the  Government's  cost  negotiation 
objectives  to  differ  significantly  from  the 
contractor's  proposed  cost  (such  as 
di^erences  in  staffing).  For  each 
proposed  subcontract  meeting  the 
requirement  of  FAR  15.806-2(a),  there 
shall  be  a  discussion  of  the  price  and, 
when  appropriate,  cost  analyses 
performed  by  the  contracting  officer, 
including  the  negotiation  objective  for 
each  such  subcontract.  The  discussion 
of  each  major  subcontract  shall  include 
the  type  of  subcontract,  the  degree  of 
competition  achieved  by  the  prime 
contractor,  the  price  and,  when 
appropriate,  cost  analyses  performed  on 
the  subcontractor's  proposal  by  the 
prime  contractor,  any  unusual  or  special 
pricing  or  finance  arrangements,  and  the 
current  status  of  subcontract 
negotiations. 

(3)  The  rationale  for  the  Government's 
profit/fee  objectives  and,  if  appropriate, 
a  completed  copy  of  the  NASA  Form 
634,  Structured  Approach — Profit/Fee 
Objective,  and  DD  Form  1861.  Contract 
Facilities  Capital  Cost  of  Money,  should 
be  included.  For  incentive  and  award 
fee  contracts,  describe  the  planned 
arrangement  in  terms  of  share  lines, 
ceilings,  cost  risk,  and  so  forth,  as 
applicable. 

(e)  Negotiation  approval  sought. 
Indicate  the  specific  approvals  sought, 
for  example,  dollar  parameters,  special 
clauses/conditions  and  fee  objectives. 

1815.807-71    Installation  rsvisws. 

Each  contracting  activity  shall 
establish  a  formal  system  for  the 
prenegotiation  review  of  any  proposal 
over  $250,000  ($100,000  at  Stennis  Space 
Center,  Jet  Propulsion  Laboratory,  Sp^ce 
Station  Procurement  Office,  and 
Headquarters  Acquisition  Division).  The 
scope  of  coverage,  exact  procedures  to 
be  followed,  levels  of  management 
review,  and  contract  file  documentation 
requirements  should  be  directly  related 
to  the  dollar  value  and  complexity  of  the 
procurement.  The  primary  purpose  of 
these  reviews  is  to  ensure  that  the 
negotiator,  or  negotiating  team,  is 
thoroughly  prepared  to  enter  into 
negotiations  with  a  well-conceived, 
realistic,  and  fair  plan. 


18tS.807-72    Haadquarters  reviews. 

Approval  of  the  prenegotiation 
position  by  the  Assistant  Administrator 
for  Procurement  is  required  before 
negotiations  are  entered  into  on  any 
procurement  action  selected  for 
Headquarters  review.  Generally,  at  the 
time  a  procurement  is  processed  as  a 
Master  Buy  Plan  (MBP)  action  under 
subpart  1807.71,  a  decision  will  have 
been  made  as  to  whether  the 
prenegotiation  position  will  be  subject 
to  Headquarters  review  and  approval. 
However,  prenegotiation  positions  on 
any  procurement  actions  may  be 
selected  for  Headquarters  review  and 
approval  at  any  point  in  the  acquisition 
cycle  prior  to  actual  negotiations. 

(a)  Scheduling  of  presentation.  When 
a  prenegotiation  presentation  is  required 
by  Headquarters  or  requested  by  the 
installation  concerned,  scheduling  of  the 
presentation  will  be  arranged  by  the 
Office  of  Procurement,  Program 
Operations  Division  (Code  HS),  in 
consultation  with  appropriate 
Headquarters  program  officials.  The 
installation  shall  notify  Code  HS 
sufficiently  in  advance  of  the  desired 
presentation  to  permit  scheduling  and 
preparation  by  Headquarters  staff. 

(b)  Advance  information.  Not  less 
than  ten  working  days  in  advance  of  the 
scheduled  prenegotiation  presentation, 
the  installation  shall  provide  Code  HS 
with  the  following: 

(1)  Five  copies  of  the  PPM. 

(2)  Five  copies  of  any  briefing  charts 
and/or  viewgraphs  to  be  used  in  the 
presentation.  Briefing  charts  and/or 
viewgraphs  shall  summarize  key  points/ 
factors  identified  in  the  PPM  and  should 
be  grouped  in  the  same  manner  as 
presented  in  the  PPM. 

(3)  One  copy  each  of  the  contractor's 
proposal,  the  Government  technical 
evaluation,  and  all  pricing  reports 
(including  any  audit  reports). 

(c)  Waiver.  The  Assistant 
Administrator  for  Procurement  may 
waive  the  presentation  requirement  if, 
on  the  basis  of  Headquarters  review  of 
the  advance  information  provided  under 
subparagraph  (b)(2)  of  this  section,  it  is 
clear  that  installation  personnel  are 
thoroughly  prepared  to  enter  into 
negotiations. 

(d)  Safeguarding  prenegotiation 
material.  Prenegotiation  data  are  very 
sensitive  and  should  be  handled 
accordingly.  Close  coordination  with 
Code  HS  personnel  should  be 
maintained  to  ensure  that  prenegotiation 
material  is  not  comprised  during  transit. 
Distribution  of  prenegotiation  data  shall 
be  made  on  a  need-to-know  basis. 
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181S.80S    Pr(c«  negotiation  meinorandufn. 

(a)  The  price  negotiation 
memorandum  (PNM)  serves  as  a 
detailed  summary  of  (1)  the  technical, 
business,  contractual,  pricing  (including 
price  reasonableness),  and  other 
elements  of  the  contract  negotiated,  and 
(2)  the  methodology  and  rationale  used 
in  arriving  at  the  final  negotiated 
agreement. 

(b)  When  the  PNM  is  a  "stand-alone" 
document,  it  shall  contain  the 
information  required  by  the  FAR  and 
NFS  for  both  PPM's  and  PNM's. 
However,  when  a  PPM  has  been 
prepared  under  1815.807,  the  subsequent 
PNM  need  only  provide  the  information 
required  by  FAR  15.808  and  explain  the 
differences  between  the  prenegotiation 
objective  position  and  the  Hnal 
negotiated  settlement,  including  each 
proposed  subcontract  that  meets  the 
requirements  of  FAR  15.806-2(a).  If,  at 
the  time  of  negotiated  settlement  for 
cost-reimbursement  type  prime 
contracts,  there  remain  significant 
pricing  uncertainties  with  respect  to  any 
proposed  subcontract  that  meets  the 
requirement  of  FAR  15.806-2(a),  each 
such  subcontract  shall  be  discussed  in 
the  PNM,  identified  in  the  contract 
Schedule  for  special  surveillance,  and 
set  aside  for  subcontract  consent  by  the 
NASA  contracting  officer  in  accordance 
with  FAR  44.2  and  NFS  1844.102-70. 

1815.870    Subcontract  price 
redetermination. 

1815.870-1    General 

(a)  When  subcontracts  have  been 
placed  on  a  price-redetermination  or 
fixed-price-incentive  basis  and  the 
prime  contract  is  a  fixed-price  type 
redeterminable  contract  as  described  in 
FAR  16.205, 16.206  and  16.403-2  which  is 
to  be  finally  priced,  it  may  be 
appropriate  to  negotiate  a  firm  prime 
contract  price,  even  though  the 
contractor  has  not  yet  established  final 
subcontract  prices.  The  contracting 
officer  may  do  this  when  convinced  that 
the  amount  included  for  subcontracting 
is  reasonable,  for  example,  when 
realistic  cost  or  pricing  data  on 
subcontract  efforts  are  available. 

(b)  However,  even  though  the 
available  cost  data  are  highly  indefinite 
and  there  is  a  distinct  chance  that  one  or 
more  of  the  sybcontracts  eventually  may 
be  redetermined  at  prices  lower  than 
those  predicted  in  redetermining  the 
prime  contract  price,  other 
circumstances  may  require  prompt 
negotiation  of  the  final  contract  price.  In 
such  a  case,  the  contract  modification 
evidencing  the  revised  contract  price 
shall  provide  for  adjustment  of  the  total 
amount  paid  or  to  be  paid  under  the 


contract  on  account  of  subsequent 
redetermination  of  the  specified 
subcontracts.  This  may  be  done  by 
including  in  the  contract  modification 
the  clause  prescribed  at  1815.870-2. 

1815.870-2    NASA  contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.215-71.  Adjustment  for 
Subcontract  Price  Redetermination,  in 
contract  modifications  that  refiect  a 
repricing  of  the  prime  contract,  but 
provide  for  future  adjustment  of  the 
repriced  contract  upon  subsequent 
redetermination  of  specified 
subcontract(s). 

1815.871  [Reserved] 

1 8 1 5.872  Traclting  and  resolution  of 
expenditure  and  system  audit  findings. 

(a)  This  section  implements  0MB 
Circular  No.  A-50,  NASA  Management 
Instruction  (NMI)  9970.1,  Audit  Follow- 
up.  and  NASA  Handbook  9970.2.  NASA 
Audit  Follow-up  Handbook,  provide 
more  detailed  guidance.  Expenditure 
and  system  audit  recommendations 
shall  be  resolved  by  formal  review  and 
approval  procedures  analogous  to  those 
at  1815.807-71. 

(b)  On  expenditure  or  system  audits 
where  a  major  disagreement  exists 
between  the  contracting  officer  and  the 
auditor  that,  in  the  opinion  of  the 
procurement  officer,  (1)  represents  a 
significant  dollar  amount,  (2) 
contravenes  a  DCAA  Headquarters 
position  or  policy,  or  (3)  requires  NASA 
Headquarters  involvement  for  any 
reason,  the  planned  resolution  will  be 
coordinated  with  NASA  Headquarters, 
Code  HC,  before  final  action. 

(c)(1)  The  contract  audit  follow-up 
system  tracks  all  expenditure  and 
system  audits  when  NASA  has 
cognizant  resolution  and  disposition 
authority.  Included  are  estimating 
system  surveys;  accounting  system 
reviews;  defective  pricing  reviews;  cost 
accounting  standards  (CAS) 
noncompliance  issues  (including  CAS 
disclosure  statements  if  they  contain 
noncompliance  issues);  internal  control 
reviews,  operations  audits;  and  reports 
on  incurred  costs,  settlement  of  final 
indirect  cost  rates,  final  pricing 
submissions,  termination  settlement 
proposals,  equitable  adjustment  claims, 
hardship  claims,  and  escalation  claims. 
Preaward  audit  reports  involving  the 
placement  of  contracts  or  contract 
modifications  shall  not  be  included  in 
the  tracking  system. 

(2)  All  audit  reports  involving 
questioned  costs  in  the  categories 
specified  in  subparagraph  (c)(1)  of  this 
section  shall  be  reported  semi-annually 
to  Code  HC  except  those  reports 


covered  incurred  costs,  settlement  of 
final  indirect  cost  rates,  final  pricing 
submissions,  termination  settlement 
proposals,  equitable  adjustment  claims, 
hardship  claims,  and  escalation  claims. 
These  reports  are  reportable  only  if 
questioned  and/or  qualified  costs  equal 
$100,000  or  more. 

(3)  The  objective  of  the  tracking 
system  is  to  ensure  that  audit 
recommendations  are  resolved  as 
expeditiously  as  possible,  but  at  a 
maximum,  within  six  months  of  the  date 
of  the  audit  report. 

(d)  Identification  and  tracking  of 
expenditure  and  system  audit  reports 
under  NASA  cognizance  are 
accomplished  in  cooperation  with 
DCAA  by  means  of  the  DCAA  form. 
Contract  Audit  Follow-up  Summary 
Sheet.  The  original  form  is  attached  by 
DCAA  to  the  original  audit  report  and 
sent  to  the  contracting  officer  having 
negotiation  or  resolution  responsibility. 
A  copy  of  the  form  is  sent  by  DCAA  to 
NASA  Headquarters  (Code  HC).  The 
summary  sheet  identifies  the  total  costs 
questioned,  considered  avoidable,  and/ 
or  unsupported/qualified.  The  form  also 
identifies  the  responsible  contracting 
officer. 

b.  Subpart  1815.9  is  revised  to  read  as 
follows: 

Sut>part  1815.9— Profit 

1815.902  Policy. 

1815.903  Contracting  officer  responsibilities. 
1815.903-70    Contracting  officer  authority  for 

negotiating  architect-engineer  fees. 

1815.970  NASA  structured  approach  for 
profit  or  fee  objective. 

1815.970-1     Contractor  effort. 

1815.970-2    Other  factors. 

1815.970-3    Facilities  capital  cost  of  money. 

1815.971  Payment  of  profit  or  fee  under 
letter  contracts. 

Subpart  1815.9— Profit 

1815.902    Policy. 

As  authorized  by  FAR  15.902.  NASA 
has  established  a  structured  approach 
for  determining  profit  or  fee  objectives. 
This  approach,  described  in  1815.970,  is 
based  on  the  profit-analysis  factors 
appearing  in  FAR  15.905  and  shall  be 
used  to  determine  profit  or  fee 
objectives  for  conducting  negotiations  in 
those  acquisitions  that  require  cost 
analysis,  except  in  the  case  of — 

(a)  Artchitect-engineer  contracts: 

(b)  Management  contracts  for 
operation  and/or  maintenance  of 
CJovemment  facilities; 

(c)  Construction  contracts: 

(d)  Contracts  primarily  requiring 
delivery  of  material  supplied  by 
subcontractors: 

(e)  Termination  settlements: 
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(f)  Cost-plus-award-fee  contracts 
(however,  contracting  officers  may  find 
it  advantageous  to  perform  a  structured 
profit  analysis  as  an  aid  in  arriving  at  an 
appropriate  fee  arrangement):  and 

(g)  Contracts  having  unusual  pricing 
situations  when  the  structured  approach 
is  determined  unsuitable  and  the 
exemption  is  (1)  justified  in  writing,  and 
(2)  authorized  by  the  procurement 
officer. 

1815.903    Contracting  officer 
responslMUtles. 

1815.903-70    Contracting  officer  auttwflty 
for  negotiating  afctittcct-«ngineer  fees. 

It  is  NASA  policy  that  if  a  contract 
involving  architect-engineer  services 
covers  any  services  other  than  the 
production  and  delivery  of  designs, 
plans,  drawings,  and  specifications,  the 
part  of  the  contract  price  for  these  other 
services  is  not  subject  to  the  6  percent 
fee  limitation  set  forth  in  FAR 
15.903(dKl). 

1815.970    NASA  structured  approach  for 
profit  or  fee  otojectiwe. 

(a)  The  factors  in  1815.970-1  through 
1815.970-3  shall  be  considered  in  all 
cases  in  which  profit  is  to  be  specifically 
negotiated.  The  weight  ranges  listed 
after  each  category  and  factor  on  NASA 
Form  634,  Structured  Approach  Profit/ 
Fee  Objective,  shall  be  used  whenever 
the  structured  approach  is  used. 

(b)  The  contracting  officer  shall  first 
measure  Contractor  Effort  by  assigning 
a  profit  percentage  in  column  l.(c), 
within  the  designated  weight  ranges,  to 
each  element  of  contract  cost  recognized 
by  the  contracting  officer.  The  amount 
calculated  for  the  cost  of  money  for 
facilities  capital  is  not  to  be  included  as 
part  of  the  cost  base  in  column  1(a)  in 
the  computation  of  profit. 

(c)  The  suggested  cost  categories 
under  Contractor  Effort  are  for  reference 
purposes  only.  The  format  of  individual 
proposals  will  vary,  but  these  broad  and 
basic  categories  provide  a  sample 
structure  for  the  evaluation  of  all 
categories  of  cost. 

(d)  After  computing  a  total  dollar 
profit  in  line  1.A  for  Contractor  Effort, 
the  contracting  officer  shall  calculate  the 
specific  profit  dollars  for  cost  risk, 
investment,  performance,  subcontract 
program  management,  socioeconomic 
programs,  and  special  situations. 
(Inventive  and  developmental 
contributions,  unusual  pricing 
agreements  and  additional  factors  shall 
be  combined  under  special  situations.) 

(e)  In  making  a  judgment  of  the  weight 
assigned  to  each  cost  category  and 
factor,  the  contracting  officer  should  be 
governed  by  the  description  and  purpose 
of  each  category  and  factor  and  the 


considerations  for  evaluating  them  as 
set  forth  in  1815,970-1.  -2,  and  -3.  The 
rationale  supporting  the  assigned 
weights  shall  be  documented  in  the  PPM 
in  accordance  with  1815.807-70(c)(3). 

(f)(1)  The  structured  approach  was 
designed  for  arriving  at  profit  or  fee 
objectives  for  commercial  organizations. 
However,  as  modified  in  accordance 
with  paragraph  (2)  of  this  section,  the 
structured  approach  shall  be  used  as  a 
basis  for  arriving  at  fee  objectives  for 
nonprofit  organizations  (FAR  subpart 
31.7).  excluding  educational  institutions 
(FAR  subpart  31.3).  It  is  NASA  policy 
not  to  pay  profit  or  fee  on  contracts  with 
educational  institutions. 

(2)  For  contracts  with  nonprofit 
organizations  under  which  fees  are 
involved,  an  adjustment  of  up  to  3 
percent  shall  be  subtracted  from  the 
total  profit/fee  objective.  In  developing 
this  adjustment,  it  will  be  necessary  lo 
consider — 

(i)  Tax  position  benefits; 

(ii)  Granting  of  financing  through 
letters  of  credit; 

(iii)  Facility  requirements  of  the 
nonprofit  organization;  and 

(iv)  Other  pertinent  factors  that  may 
work  to  either  the  advantage  or 
disadvantage  of  the  contractor  in  its 
position  as  a  nonprofit  organization.  The 
adjustments  should  not  be  applied  as 
deductions  against  historical  fee  levels, 
but  rather  to  the  fee  objective  as 
calculated  under  the  structured 
approach. 

1815.970-1    Contractor  effort 

This  factor  takes  into  account  what 
resources  are  necessary  and  what  the 
contractor  must  do  to  meet  the  contract 
performance  requirements.  Evaluation 
of  this  factor  requires  analyzing  the  cost 
content  of  the  proposed  contract  as 
follows: 

(a)  Materia]  acquisition 
(subcontracted  items,  purchased  parts, 
and  other  material).  (1)  Consider  the 
managerial  and  technical  efforts 
necessary  for  the  prime  contractor  to 
select  subcontractors  and  administer 
subcontracts,  including  efforts  to 
introduce  and  maintain  competition. 
These  evaluations  shall  be  performed 
for  purchases  of  raw  materials  or  basic 
commodities;  purchases  of  processed 
material,  including,  all  types  of 
components  of  standard  of  near- 
standard  characteristics:  and  purchases 
of  pieces,  assemblies,  subassemblies, 
special  tooling,  and  other  products 
special  to  the  end  item.  In  performing 
the  evaluation,  also  consider  whether 
the  contractor's  purchas'ng  program 
makes  a  substantial  contribution  to  the 
performance  of  a  contract  through  the 
use  of  subcontracting  programs 


involving  many  sources,  new  complex 
components  and  instrumentation, 
incomplete  specifications,  and  close 
surveillance  by  the  prime  contractor. 

(2)  Recognized  costs  proposed  as 
direct  material  costs,  such  as  scrap 
charges,  shall  be  treated  as  material  for 
profit  evaluation.  If  intracompany 
transfers  are  accepted  at  price  in 
accordance  with  Fi\R  31.205-26(e).  they 
shall  be  evaluated  as  material.  Other 
intracompany  transfers  shall  be 
evaluated  by  individual  components  of 
costs,  i.e.,  material,  labor,  and  overhead. 

(b)  Direct  labor  (engineering,  service, 
manufacturing,  and  other  labor).  (1) 
Analysis  of  the  various  items  of  cost 
should  include  evaluation  of  the 
comparative  quality  and  level  of  the 
engineering  talents,  service  contract 
labor,  manufacturing  skills,  and 
experience  to  be  employed.  In 
evaluating  engineering  labor  for  the 
purpose  of  assigning  profit  weights, 
consideration  should  be  given  to  the 
amount  of  notable  scientific  talent  or 
unusual  or  scarce  engineering  talent  , 
needed,  in  contrast  to  journeyman 
engineering  effort  or  supporting 
personnel. 

(2)  Evaluate  service  contract  labor  in 
a  like  manner  by  assigning  higher 
weights  to  engineering,  professional,  or 
highly  technical  skills  and  lower  weights 
to  semiprofessional  or  other  skills 
required  for  contract  performance. 

(3)  Similarly,  the  variety  of 
engineering,  manufacturing  and  other 
types  of  labor  skills  required  and  the 
contractor's  manpower  resources  for 
meeting  these  requirements  should  be 
considered.  For  purposes  of  evaluation, 
subtypes  of  labor  (for  example,  quality 
control,  and  receiving  and  inspection) 
proposed  separately  from  engineering, 
service,  or  manufacturing  labor  should 
be  included  in  the  most  appropriate 
labor  type.  However,  the  same 
evaluation  considerations  as  outlined 
above  will  be  applied. 

(c)  Overhead  and  general 
management  (C&A).  Analysis  of 
individual  items  of  cost  within  overhead 
and  G&A  includes  the  evaluation  of  the 
makeup  of  these  expenses,  how  much 
they  contribute  to  contract  performance, 
and  the  degree  of  substantiation 
provided  for  rates  proposed  in  future 
years. 

(1)  The  composite  of  the  weights 
assigned  to  the  individual  elements  of 
the  overhead  pools  will  be  the  profit 
consideration  given  the  pools  as  a 
whole. 

(2)  The  contracting  officer,  in  an 
evaluation  of  the  overhead  rate  of  a 
contractor  using  a  single  indirect  cost 
rate,  should  break  out  the  applicable 


UMI 
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sections  of  the  composite  rate  which 
could  be  classified  as  engineering 
overhead,  manufacturing  overhead, 
other  overhead  pools,  and  G&A 
expenses,  and  apply  the  appropriate 
weight. 

(d)  Other  costs.  Include  all  other 
direct  costs  associated  with  contractor 
performance  under  this  item,  for 
example,  travel  and  relocation,  direct 
support,  and  consultants.  Analysis  of 
these  items  of  cost  should  include  their 
nature  and  how  much  they  contribute  to 
contract  performance. 

1815.970-2    Other  factors. 

(a)  Cost  risk.  The  degree  of  risk 
assumed  by  the  contractor  should 
influence  the  amount  of  profit  or  fee  a 
contractor  is  entitled  to  anticipate.  For 
example,  if  a  portion  of  the  risk  has 
been  shifted  to  the  Government  through 
cost-reimbursement  or  price 
redetermination  provisions,  unusual 
contingency  provisions,  or  other  risk 
reducing  measures,  the  amount  of  profit 
or  fee  should  be  less  than  for 
arrangements  under  which  the 
contractor  assumes  all  the  risk.  This 
factor  is  one  of  the  most  important  in 
arriving  at  prenegotiation  profit 
objectives. 

(1)  Other  risks  on  the  part  of  the 
contractor,  such  as  loss  of  reputation, 
losing  a  commercial  market,  or  losing 
potential  profits  in  other  fields,  shall  not 
be  considered  in  this  factor.  Similarly, 
any  risk  on  the  part  of  the  contracting 
office,  such  as  the  risk  of  not  acquiring 
an  effective  space  vehicle,  is  not  within 
the  scope  of  this  factor. 

(2)  The  degree  of  cost  responsibility 
assumed  by  the  contractor  is  related  to 
the  share  of  total  contract  cost  risk 
assumed  by  the  contractor  through  the 
selection  of  contract  type.  The  weight 
for  risk  by  contract  type  would  usually 
fall  within  the  O-to-3  percent  range  for 
cost-reimbursement  contracts  and  3-to-7 
percent  range  for  fixed-price  contracts. 

(i)  Within  the  ranges  set  forth  in 
paragraph  (a)(2)  of  this  section,  a  cost- 
plus-fixed-fee  contract  normally  would 
not  justify  a  reward  for  risk  in  excess  of 
0  percent,  unless  the  contract  contains 
cost  risk  features  such  as  ceilings  on 
overheads,  etc.  In  such  cases,  up  to  0.5 
percent  may  be  justified.  Cost-plus- 
incentive-fee  contracts  fill  the  remaining 
portion  of  the  range,  with  weightings 
directly  related  to  such  factors  as 
confidence  in  target  cost,  share  ratio  of 
fees,  etc. 

(ii)  The  range  for  fixed-price  type 
contracts  is  wide  enough  to 
accommodate  the  various  types  of  fixed- 
price  arrangements.  Weighting  should 
be  indicative  of  the  price  risk  assumed 
and  the  end  item  required,  with  only 


firm-fixed-price  contracts  with 
requirements  for  prototypes  or  hardware 
reaching  the  top  end  of  the  range. 

(3)  The  cost  risk  arising  from  contract 
type  is  not  the  only  form  of  cost  risk  to 
consider. 

(i)  The  contractor's  subcontracting 
program  may  have  a  significant  impact 
on  the  contractor's  acceptance  of  risk 
under  a  particular  contract  type.  This 
consideration  should  be  a  part  of  the 
contracting  officer's  overall  evaluation 
in  selecting  a  weight  to  apply  for  cost 
risk.  It  may  be  determined,  for  instance, 
that  the  prime  contractor  has  effectively 
transferred  real  cost  risk  to  a 
subcontractor,  and  the  contract  cost  risk 
weight  may,  as  a  result,  be  belcw  the 
range  that  would  otherwise  apply  for  the 
contract  type  proposed.  The  contract 
cost  risk  wei^t  should  not  be  lowered, 
however,  merely  on  the  basis  that  a 
substantial  portion  of  the  contract  costs 
represents  subcontracts  unless  those 
subcontract  costs  represent  a 
substantial  transfer  of  the  contractor's 
risk. 

(ii)  In  making  a  contract  cost  risk 
evaluation  in  a  procurement  action  that 
involves  definitization  of  a  letter 
contract,  unpriced  change  orders,  or 
unpriced  orders  under  BOAs. 
consideration  should  be  given  to  the 
effect  on  total  contract  cost  risk  as  a 
result  of  having  partial  performance 
before  definitization.  Under  some 
circumstances  it  may  be  reasoned  that 
the  total  amount  of  cost  risk  has  been 
effectively  reduced.  Under  other 
circumstances  it  may  be  apparent  that 
the  contractor's  cost  risk  is  substantially 
unchanged.  To  be  equitable, 
determination  of  a  profit  weight  for 
application  to  the  total  of  all  recognized 
costs,  both  incurred  and  yet  to  be 
expended,  must  be  made  with 
consideration  of  all  attendant 
circumstances  and  should  not  be  based 
solely  on  the  portion  of  costs  incurred, 
or  percentage  of  work  completed,  before 
definitization. 

(b)  Investment.  NASA  encourages  its 
contractors  to  perform  their  contracts 
with  a  minimum  of  financial,  facilities, 
or  other  assistance  from  the 
Government.  As  such,  it  is  the  purpose 
of  this  factor  to  encourage  the  contractor 
to  acquire  and  use  its  own  resources  to 
the  maximum  extent  possible. 
Evaluation  of  this  factor  should  include 
an  analysis  of  the  contractor's  facilities 
and  the  frequency  of  payments. 

(1)  To  evaluate  how  facilities 
contribute  to  the  profit  objective 
requires  knowledige  of  the  level  of 
facilities  utilization  needed  for  contract 
performance,  the  source  and  financing 
of  the  required  facilities,  and  the  overall 
cost  effectiveness  of  the  facilities 


offered.  Contractors  furnishing  their 
own  facilities  that  significantly 
contribute  to  lower  total  contract  costs 
should  be  provided  additional  profit.  On 
the  other  hand,  contractors  that  rely  on 
the  Government  to  provide  or  finance 
needed  facilities  should  receive  a 
correspondingly  lower  profit.  Cases 
between  the  above  examples  should  be 
evaluated  on  their  merits,  with  either  a 
positive  or  negative  adjustment,  as 
appropriate,  in  the  profit  objective. 
However,  where  a  highly  facilitized 
contractor  is  to  perform  a  contract  that 
does  not  benefit  from  this  facilitization, 
or  when  contractor's  use  of  its  facilities 
has  a  minimum  cost  impact  on  the 
contract,  profit  need  not  be  adjusted. 
(2)  In  analyzing  payments,  consider 
the  frequency  of  payments  by  the 
Government  to  the  contractor  and 
unusual  payments,  i.e..  advance 
payments  or  milestone  payments.  The 
key  to  this  weighting  is  proper 
consideration  of  the  impact  the  contract 
will  have  on  the  contractor's  cash  flow. 
Generally,  negative  consideration 
should  be  given  for  payments  more 
frequent  than  monthly,  with  maximum 
reduction  being  given  as  the  contractor's 
working  capital  approaches  zero. 
Positive  consideration  should  be  given 
for  payments  less  frequent  than 
monthly. 

(c)  Performance.  The  contractor's  past 
and  present  performance  should  be 
evaluated  in  such  areas  as  product 
quality,  meeting  performance  schedules, 
efliciency  in  most  control  (including  the 
need  for  and  reasonableness  of  costs 
incurred),  accuracy  and  reliability  of 
previous  cost  estimates,  degree  of 
cooperation  by  the  contractor  (both 
business  and  technical),  timely 
processing  of  changes  and  compliance 
with  other  contractual  provisions. 

(d)  Subcontract  program  management. 
Subcontract  program  management 
includes  evaluation  of  the  contractor's 
commitment  to  its  competition  program 
and  its  past  and  present  performance  in 
competition  in  subcontracting.  If  a 
contractor  has  consistently  achieved 
excellent  results  in  these  areas  in 
comparison  with  other  contractors  in 
similar  circumstances,  such  performance 
merits  a  proportionately  greater 
opportunity  for  profit  or  fee.  Conversely, 
a  poor  record  in  this  regard  should  result 
in  a  lower  profit  or  fee.  Until  NASA 
Form  634  is  revised  to  show  this  factor. 
it  may  be  considered  under  the  heading 
"Special  situations"  discussed  in 
paragraph  (f)  of  this  section.  Use  a 
weight  range  from  -1  percent  to  +1 
percent. 

(e)  Federal  socioeconomic  programs. 
In  addition  to  rewarding  contractors  for 
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unusual  initiative  in  supporting 
Government  socioeconoinic  programs, 
failure  or  unwillingness  on  the  part  of 
the  contractor  to  support  these  programs 
should  be  viewed  as  evidence  of  poor 
performance  for  the  purpose  of 
establishing  this  profit  objective  factor. 

(f)  Special  situations.  (1)  Unusual 
pricing  agreements.  Occasionally, 
unusual  contract  pricing  arrangements 
are  made  with  the  contractor  under 
which  it  agrees  to  accept  a  lower  profit 
or  fee  for  changes  or  modifications 
within  a  prescribed  dollar  value.  In  such 
circumstances,  the  contractor  should 
receive  favorable  consideration  in 
developing  the  profit  objective. 

(2)  This  factor  need  not  be  limited  to 
situations  that  increase  profit/fee  levels. 
A  negative  consideration  may  be 
appropriate  when  the  contractor  is 
expected  to  obtain  spin  off  benefits  as  a 
direct  result  of  the  contract,  for  example, 
products  with  commercial  application. 

1815.970-3    Factttties  capttai  cost  of 
money. 

(a)  When  facilities  capital  cost  of 
money  (CAS  414.  cost  of  money  as  an 
element  of  the  cost  of  facilities  capital) 
is  included  as  an  item  of  cost  in  the 
contractor's  proposal,  it  shall  not  be 
included  in  the  cost  base  for  the  purpose 
of  calculating  profit/fee  (see 
1815.970(b)).  In  additioa  a  reduction  in 
the  profit  objective  shall  be  made  in  an 
amount  equal  to  the  amount  of  facihties 
capital  cost  of  money  allowed  in 
accordance  with  FAR  31.205-10(a)(2). 

(b)  DD  Form  1861.  Contract  Facilities 
Capitid  Cost  of  Money,  shall  be  used  to 
calculate  facilities  capital  cost  of  money. 
Overhead  pools,  for  example, 
engineering,  manufacturing,  and  G&A. 
are  listed  by  year  in  the  first  column  of 
the  DD  Form  1861  labeled  POOL.  The 
allocation  base  figure  for  each  overhead 
pool  listed  is  extracted  by  year  from  the 
prenegotiation  position  memorandum 
and  inserted  in  the  second  column.  Each 
allocation  base  is  then  multiplied  by  the 
recommended  facilities  capital  cost  of 
money  factor  for  that  base.  The  total 
facilities  capital  cost  of  money  amounts 
appearing  in  the  last  column  labeled 
Amount  are  totaled  in  the  space 
provided  in  the  hne  labeled  Total.  This 
total  represents  the  estimated  facilities 
capital  cost  of  money  amount  for  Lhe 
contract  and  is  the  figure  to  be  used  to 
calculate  the  prenegotiation  position 
memorandum  objective  cost  and  to 
reduce  the  profit  objective  in 
accordance  with  1815.97(>-3(1).  The  lines 
labeled  Treasury  Rate  and  Facilities 
Capital  Employed  (Total  Divided  by 
Treasury  Rate)  and  Section  7  of  the  form 
labeled  Distribution  of  Facilities  Capital 
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Employed  do  not  apply  to  NASA  and 
should  be  ignored. 

(c)  If  a  contractor  proposed  CAS  417. 
cost  of  money  as  an  element  of  the  cost 
of  capital  assets  under  construction,  as  a 
separate  cost  element,  a  reduction  in  the 
profit  objective  shall  be  made  similar  to 
that  made  for  CAS  414.  facilities  capital 
cost  of  money. 

1815.971    Payment  Of  profit  or  fee  under 
letter  contracts. 

NASA's  policy  is  to  pay  profit  or  fee 
only  on  definitized  contracts. 

1815.1003-4    (Amended] 

c.  In  section  1815.1003-4,  paragraph  (c) 
is  revised  as  set  forth  below: 
•        *        •        •        • 

(c)(1)  If  an  unsuccessful  offeror  in  a 
negotiated  procurement  submits,  prior  to 
the  award  of  the  contract,  a  written 
request  for  a  debriefing,  such  a 
debriefing  will  be  provided  at  the 
earliest  feasible  time.  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  debriefings  shall  be  conducted 
after  announcement  of  the  selection 
decision  and  prior  to  award  of  the 
contract.  [Selection  decision  means  the 
final  selection  of  the  one  successful 
contractor,  or  the  contractors  where 
more  than  one  contract  is  to  be 
awarded).  If  the  selection  decision 
involves  more  than  one  contractor 
pursuant  to  the  Major  System 
Acquisition  process,  the  debriefing  will 
be  limited  in  such  a  manner  that  it  does 
not  prematurely  disclose  innovative 
concepts,  designs,  and  approaches  of  the 
successful  contractor(s)  that  would 
result  in  a  transfusion  of  ideas  which 
also  could  inhibit  contractors  during  the 
early  phase  from  offering  their  best  and 
most  promising  ideas  for  meeting  the 
mission  need. 

(2)  When  the  exigency  of  the  situation 
will  not  permit  delaying  the  award  in 
order  to  debrief  unsuccessful  offerors, 
such  debriefings  may  be  conducted  after 
award. 


PART  1817— SPECIAL  CONTRACTINQ 
METHODS 

1817.204    [Amended] 

9.  In  section  1817.204,  paragraph  (a), 
the  sentence  "In  addition  to  these 
exclusions,  the  5-year  limitation  is  not 
applicable  to  contracts  for  which  the 
time  needed  to  design,  manufacture,  and 
deliver  the  end  item  of  hardware  is 
greater  than  five  years"  is  revised  to 
read  "In  addition  to  these  exclusions, 
the  5-year  limitation  is  not  applicable  to 
contracts  for  which  the  time  needed  to 
produce  the  end  item  of  hardware  is 
greater  than  five  years." 


PART  1819— SMALL  BUSINESS  AND 
SMALL  DISAOVAMTAGEO  BUSINESS 
CONCERNS 

10.  Part  1819  is  amended  as  set  forth 
below: 

1819.70S-4    (Amended] 

a.  In  Section  1819.705--I.  change  the 
title  "Positive  subcontracting  goals"  to 
read  "Reviewing  the  subcontracting 
plan":  designate  the  existing  paragraph 
as  paragraph  "(a)",  and  add  a  new 
paragraph  "(b)"  to  read  as  follows: 

(b)  NASA  contracting  officers  may 
accept  as  an  element  of  a  subcontracting 
plan  the  prime  contractor's  intention  to 
use  total  small  business,  small 
disadvantaged  business,  or  women- 
owned  business  set-asides  in  awarding 
subcontracts  so  long  as  such  set-asides 
are  competitive  and  awards  are  made  at 
reasonable  prices.  Use  of  this  procedure 
will  be  viewed  as  a  good  indication  of 
an  aggressive  subcontracting  plan.  Set- 
asides  may  be  encouraged  but  may  not 
be  required  when  negotiating 
subcontracting  plans. 

Subpart  1819.70-{AddMl] 

b.  Subpart  1819.70  is  added  to  read  as 
follows: 

Subpert  1819.70— MASA  Small 
Disadvantaged  Business  Contracting  and 
Sut>contracting  Goal 

181^7001  Scope  of  subpart. 

1819.7002  Derinitions. 

1819.7003  Genera!  policy. 

1819.7004  Contract  clause. 

Subpart  1819.70— NASA  Small 
Disadvantaged  Business  Contracting 
and  Subcontracting  Goal 

1819.7001    Scope  of  sut>part 

This  subpart  implements  legislative 
provisions  (Public  Laws  101-507  and 
101-144)  which  require  the  NASA 
Administrator  to  ensure,  to  the  fullest 
extent  possible,  that  at  least  8%  of 
Federal  funding  for  prime  and 
subcontracts  awarded  in  support  of 
authorized  programs,  including  the 
space  station  by  the  time  operational 
status  is  obtained,  be  made  available  to 
small  business  concerns  or  other 
organizations  owned  or  controlled  by 
socially  and  economically 
disadvantaged  individuals  (within  the 
meaning  of  section  8(a)  (5)  and  (6)  of  the 
Small  Business  Act  (15  U.S.C.  637(a)  (5) 
and  (6)),  including  Historically  Black 
Colleges  and  Universities  and  minority 
education  institutions.  For  purposes  of 
this  subpart,  socially  and  economically 
disadvantaged  individuals  shall  be 
deemed  to  include  women. 
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1t19.7002    OcflnWoRS. 

HistoriccUy  Black  Colleges  and 
Universities,  as  used  in  this  subpart 
means  institutions  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  608J2  and  listed 
therein. 

Minority  educational  institutions,  us 
used  in  this  subpart,  means  institutions 
meeting  the  criteria  established  in  34 
CFR  607.2  by  the  Secretary  of  Education. 

Small  disadvantaged  business 
concern,  as  used  in  this  subpart,  means 
a  small  business  concern  owned  or 
controlled  by  individuals  who  are  both 
socially  and  economically 
disadvantaged  (within  the  meaning  of 
section  8(a)  (5)  and  (6)  of  the  Small 
Business  Act  (15  U.S.C.  637(a]  (5]  and 
(6)].  Socially  and  economically 
disadvantaged  individuals  shall  be 
deemed  to  include  women. 

1819.7003  General  policy. 

The  Congress  has  indicated  its 
commitment  to  increasing  the  role  of 
small  disadvantaged  concerns,  including 
women-owned  concerns.  Historically 
Black  Colleges  and  Universities,  and 
minority  educational  institutions,  in  the 
aerospace  industry,  particularly  in 
NASA-related  procurement  (Public 
Laws  101-507  and  101-144).  The 
agency's  goal  is  to  award  to  such 
concerns  and  organizations  8%  of  the 
total  value  of  prime  and  subcontracts  in 
support  of  authorized  programs  by  the 
end  of  fiscal  year  1994.  The  participation 
of  NASA  prime  contractors  is  essential 
to  meet  this  goal. 

1819.7004  Contract  Clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.219-78,  NASA  Small 
Disadvantaged  Business  Goal,  in  all 
solicitations  and  contracts  (other  than 
those  for  small  purchases). 

PART  1825~FOREIGN  ACOUIStTION 

11.  Part  1825  is  amended  as  set  forth 
below. 

1825.102    [Amended] 

a.  In  section  1825.102,  paragraph  (b)(3) 
is  removed  and  paragraph  (b)  is  revised, 
to  read  as  follows: 

•        •        •        *        * 

(b)  Contracting  officer  determinations 
under  FAR  25.102(a)(4)  and 25.102(b). 
domestic  nonavailability  of  end 
products. 

(1)  NASA  has  determined  that  the 
items  listed  in  FAR  25.108(d)(1)  are  not 
mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  conmiercial 
quantities  or  a  satisfactory  quality. 

(2](i)  NASA  contracting  officers  may 
make  any  determinations  of 


nonavailability  both  before  entering  into 
contracts  and  in  the  course  of  contract 
administration;  provided,  however,  that 
in  the  latter  case  the  Government 
receives  adequate  consideration.  A  copy 
of  each  nonavailability  determination 
shall  be  included  in  the  contract  Hie. 

(ii)  The  following  is  the  format  for 
nonavailability  determinations  made  by 
contracting  officers: 

b.  Subpart  1825.9  is  revised  as  set 
forth  below: 

Subpart  1825.9— Additional  Foreign 
Acquisition  Clauses 

1825.901    Omission  of  the  Examination  of 

Records  clause. 

°  (a)  When  the  contracting  officer  omits 
the  clause  at  52.215-1  under  the 
conditions  at  FAR  25.901  (c)(l)(i)(B).  the 
contracting  officer  shall  prepare  a 
written  report  in  triplicate  to  be 
furnished  to  the  Congress.  The  head  of 
the  installation  concerned  shall  sign  the 
report  and  forward  it  to  the  Assistant 
Administrator  for  Procurement  (Code 
HC).  who  shall  submit  it  to  the 
Administrator  for  the  Administrations 
signature  and  forwarding  to  Congress. 

(b)  The  contracting  ofncer  shall 
ordinarily  initiate  the  request  to  the 
Administrator  for  determination  and 
findings  for  exclusion  of  the  clause  at 
52.215-1.  The  request  shall  consist  of  (1) 
a  letter  submitted  to  the  Administrator 
through  normal  procurement  channels 
and  (2)  a  proposed  determination  and 
findings  prepared  for  the 
Administrator's  signature  according  to 
the  format  in  FAR  25.904. 

PART  1827— PATENTS,  DATA,  AND 
COPYRIGHTS 

12.  Subpart  1827.4  is  amended  as  set 
forth  below: 

1827.406    (Amendwl] 

a.  In  section  1827.406,  paragraph 
(b)(l)(iv).  -^(NASA  Form  1626)"  is 
revised  to  read  "(SF  298)". 

b.  In  section  1827.406,  paragraph 
(b)(l)(v),  "NASA  Scientific  and 
Technical  Information  Facility"  is 
revised  to  read  "NASA  Center  for 
AeroSpace  Information  (CASI),"  and  the 
Zip  Code  "21090"  is  revised  to  read 
"21090-2934." 

PART  1832— CONTRACT  FINANCINQ 

13.  Part  1832  is  amended  as  set  forth 
below: 

a.  Section  1832.402-1  is  added  to  read 
as  follows: 

1832.402-1    SBIR  Phase  I  contracts. 

Advance  Payments  for  all  Small 
Business  Iiuiovation  Research  (SBIR) 
Phase  I  contracts  have  been  authorized 


through  a  class  deviation.  This 

authorization  is  for  the  Government 
fiscal  years  ending  September  30, 1993. 

1832.410-70    (Amendsd] 

b.  In  section  1832.410-70,  paragraph 
(b)  is  removed,  paragraphs  (c)  and  (d) 
are  redesignated  as  paragraphs  (b)  and 
(c).  and  newly  designated  paragraph  (c) 
is  revised  to  read  as  follows: 

•  *        t        *        • 

(c)  Generally,  the  format  in  FAR 
32.410  should  be  used,  tailored  as 
follows: 

(1)  The  phrase  "Advance  payments  (in 
an  amount  not  to  exceed  ■$  at  any 
time  outstanding)"  at  format  paragraph 
(a)(2).  and  not  the  alternate  phrase  "(in 
an  aggregate  amount  not  exceeding 

*  *  *)."  shall  be  used  for  all 
determinations  and  findings.  The  phrase 
means  the  maximum  unliquidated  dollar 
amount  a  contractor  would  need  in 
advance  payments  at  any  point  in  time 
for  the  particular  contract.  The  amount 
would  not  usually  be  the  full  contract 
value.  The  amount  inserted  should  be 
based  on  an  analysis  of  the  contractor's 
financing  needs  (monthly  or  other 
appropriate  period)  for  the  specific 
contract  involved. 

(2)  In  the  second  sentence  of  format 
subparagraph  (aX4).  delete  the  reference 
to  a  special  bank  account. 

(3)  Use  format  subparagraph  (aK8). 
not  (a)(7)  or  (a)(8). 

(4)  At  the  end  of  format  paragraph  (b), 
use  "is  in  the  public  interest." 

c.  Section  1832.412-70  is  added  to  read 
as  follows: 

1 632.4 1 2-70    Instructions  for  contrsct 
clause. 

Whenever  paragraph  (e)  of  the  clause 
at  FAR  52.232-12  or  paragraph  (d)  for 
Alternate  V  of  that  clause  is  used,  the 
clause  shall  be  modified  as  set  forth  at 
1852.232-76.  In  addition,  the  dollar 
amount  to  be  inserted  in  either  of  those 
paragraphs  after  "Unliquidated  advance 

payments  shall  not  exceed  S "  is 

the  same  amount  determined  for 
1832.41O-70(c)(l). 

1632.702-70    (Amsndsdi 

d.  In  S  1832.702-70.  a  new  paragraph 
(e)  is  added  to  read  as  follows: 

(e)  A  class  deviation  from  the 
conditions  set  forOi  in  paragraphs  (a), 
(b),  and  (c)  of  this  section  exists  to 
permit  incremental  funding  of  contracts 
under  Phase  II  of  the  SBIR  Program  until 
the  last  year  of  the  program  (FY  1993 
unless  extended).  This  deviation  exists 
with  the  understanding  that  the 
contracts  will  be  fully  funded  when 
funds  become  available. 
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PART  1637— SERVICE  CONTRACTING 

1837.110    (Amended) 

14.  In  §  1837.110.  "(Code  HP)"  is 
revised  to  read  "(Code  HC)." 

PART  1842— CONTRACT 
ADMINISTRATION 

15.  Part  1842  is  amended  as  set  forth 
below: 

1842.202    (Amended] 

a.  In  §  1842.202,  paragraph  (b).  the 
phrase  "hsfed  in  paragraph  (c)"  is 
revised  to  read  "listed  under  paragraph 
(c)." 

1842.7003    [Amended] 

b.  In  §  1842.7003.  paragraph  (c)  is 
revised  to  read  as  follows: 

•        •        •        •        • 

(c)  The  clause  may  be  used  with  its 
Alternate  II  in  cost-reimbursement 
contracts  when  (1)  Alternate  I  is  used. 
(2)  work  will  be  performed  at  a  NASA 
installation,  and  (3)  it  is  desired  that 
administrative  leave  be  granted 
contractor  personnel  in  special 
circumstances,  such  as  inclement 
weather  or  potentially  hazardous 
conditions. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

16.  Part  1852  is  amended  as  set  forth 
below: 

a.  Section  1852.219-76  is  added  to 
read  as  follows: 

1852.219-76    NASA  Small  Disadvantaged 
Business  Goal. 

As  prescribed  in  1819.7004.  insert  the 
following  clause: 

NASA  SMALL  DISADVANTAGED 
BUSINESS  GOAL  QULV  1991) 

(d)  Definitions. 
Historically  Black  Colleges  and 

Universities,  as  used  in  this  clause,  means 
institutions  determined  by  the  Secretary  of 
Education  to  meet  the  requirements  of  34  CFR 
608.2  and  listed  therein. 

Minority  educational  institutions,  as  used 
in  this  clause  means  institutions  meeting  the 
crilera  established  in  34  CFR  607.2  by  the 
Secreary  of  Education. 

Small  disadvantaged  business  concern,  as 
used  in  this  clause,  means  a  small  business 
concern  owned  or  controlled  by  individuals 
who  are  both  socially  and  economically 
disadvantaged  (within  the  meaning  of  section 
8(a)  (5)  and  (6)  of  the  Small  business  Act  (15 
U.S.C.  637(a)  (5)  and  (6)).  For  purposes  of  this 
clause,  socially  and  economically 
disadvantaged  individuals  shall  be  deemed  to 
include  women. 

(b)  The  NASA  Administrator  is  required  to 
ensure,  to  the  fullest  extent  possible,  that  at 


least  8%  of  the  total  value  of  prime  and 
subcontracts  awarded  in  support  of 
authorized  programs,  including  the  space 
station  by  the  time  operational  status  is 
obtained,  is  made  available  to  small  business 
concerns  or  other  organizations  owned  or 
controlled  by  socially  and  economically 
disadvantaged  individuals  (including 
women).  Historically  Black  Colleges  and 
Universities,  and  minority  educational 
institutions. 

(c)  The  contractor  hereby  agrees  to  assist 
NASA  in  achieving  this  goal  by  using  its  best 
efforts  to  award  subcontracts  to  small 
disadvantaged  business  concerns. 
Historically  Black  Colleges  and  Universities, 
and  minority  educational  institutions,  as 
defined  in  this  clause,  to  the  fullest  extent 
consistent  with  efficient  contract 
performance. 

(d)  Contractors  acting  in  good  faith  may 
rely  on  written  representations  by  their 
subcontractors  regarding  their  status  as  small 
disadvantaged  business  concerns. 
Historically  Black  Colleges  and  Universities, 
and  minority  educational  institutions. 

(End  of  clause). 

b.  Section  1852.232-76  is  added  to 
read  as  follows: 

1852.232-76    Advance  Payments. 

As  prescribed  at  1832.412-70,  modify 
the  clause  at  FAR  52.232-12  by  deleting 
paragraph  (e),  or.  in  the  case  of 
Alternate  V  to  that  clause,  by  deleting 
paragraph  (d],  and  adding  the  following 
paragraph: 

(e)  or  (d)  Maximum  payment.  Unliquidated 

advance  payments  shall  not  exceed  $ 

at  any  time  outstanding.  In  addition,  when 
the  sum  of  all  unliquidated  advance 
payments,  unpaid  interest  charges,  and  other 

payments  exceed percent  of  the 

contract  price,  the  Government  shall 
withhold  further  payments  to  the  Contractor. 
On  completion  or  termination  of  the  contract, 
the  Government  shall  deduct  from  the 
amount  due  to  the  Contractor  all  unliquidated 
advance  payments  and  all  interest  charges 
payable.  If  previous  payments  to  the 
Contractor  exceed  the  amount  due.  the 
excess  amount  shall  he  paid  to  the 
Government  on  demand.  For  purposes  of  this 
paragraph,  the  contract  price  shall  be 
considered  to  be  the  stated  contract  price  of 

S less  any  subsequent  price  reductions 

under  the  contract,  plus  (1)  any  price 
increases  resulting  from  any  terms  of  this 
contract  for  price  redetermination  or 
escalation,  and  (2)  any  other  price  increases 

that  do  not.  in  the  aggregate,  exceed  $ . 

[Insert  an  amount  not  higher  than  10  percent 
of  the  stated  contract  amount  inserted  in  this 
paragraph).  Any  payments  withheld  under 
this  paragraph  shall  be  applied  to  reduce  the 
unliquidated  advance  payments.  If  full 
liquidation  has  been  made,  payments  under 
the  contract  shall  resume. 

(End  of  clause). 

1852.235-70    [Amended] 

c.  In  the  clause  of  S  1852.235-70,  the 
date  "MAR  1989"  is  changed  to  read 
"SEPT  1991." 


d.  In  paragraph  (a)  of  the  clause  to 
§  1852.235-70,  "NASA  Scientific  and 
Technical  Information  Facility  (STIF)"  is 
changed  to  read  "NASA  Center  for 
AeroSpace  Information  (CASI),"  and 
"STIF"  is  changed  to  "CASI"  in  both 
occurrences. 

PART  1853— FORMS 

17.  Subpart  1853.2  is  amended  as  set 
forth  below: 

1853.207    [Amended] 

a.  In  §  1853.207,  paragraph  (b).  the 
phrases  "1806.304(a]  and"  and  "1806.304 
and"  are  removed. 

1853.227    [Removed] 

b.  Section  1853.227  is  removed. 
(FR  Doc.  91-22933  Filed  9-25-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SO  CFR  Part  17 
RIN:  1018-AB52 

Endangered  and  Threatened  Wildlife 
and  Plants;  Astragalus  bibullatus 
(Guthrie's  Ground-plum)  Determined 
To  Be  Endangered 

agency:  Fish  and  V\/ildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Service  determines 
Guthrie's  ground-plum  to  be  an 
endangered  species  under  authority  of 
the  Endangered  Species  Act  (Act)  of 
1973.  as  amended.  This  rare  plant  is 
presently  known  from  only  three  sites  in 
Tennessee  and  is  endangered 
throughout  its  range  by  habitat 
alteration;  residential,  commercial,  or 
industrial  development;  and  livestock 
grazing.  This  action  extends  Federal 
protection  under  the  Act  to  Guthrie's 
ground-plum. 

EFFECTIVE  DATE:  October  28. 1991. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Asheville  Field  Office.  U.S. 
Fish  and  Wildlife  Service.  100  Otis 
Street,  room  224.  Asheville.  NC  28801. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  R.  Currie  at  the  above 
address  (704/259-0321  or  FTS  672-0321). 
SUPPtfMENTARY  INFORMATION: 

Background 

Astragalus  bibullatus  Barneby  and 
Bridges  (Guthrie's  ground-plum)  is  a 
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perennial  member  of  the  pea  family 
(Fabaceae)  that  is  presently  known  to 
exist  only  in  Rutherford  County  in 
Tennessee's  central  basin.  The  plant  has 
short  stems  (5  to  15  centimeters;  2  to  6 
inches)  that  arise  from  a  tap  root.  Each 
stem  supports  5  to  10  leaves.  The  leaves 
are  5  to  10  cm  (2  to  4  inches]  long  and 
are  composed  of  about  24  small  leaflets. 
The  inflorescence  is  a  raceme 
supporting  10  to  16  purple  flowers.  The 
plants  flower  in  April  and  May.  During 
flowering,  the  peduncle  supporting  the 
inflorescence  arches  upward.  After 
flowering  and  as  the  fruits  mature,  this 
peduncle  gradually  arches  downward. 
The  fruits  are  fleshy  pods  that  usually 
mature  in  May  and  June.  At  maturity  the 
pods  are  colored  red  above  and  yellow 
below.  Astragalus  bibullatus 
superficially  resembles  the  widespread 
A.  tennesseensis.  However,  A. 
tennessoensis  can  be  readily 
distinguished  by  its  yellow  rather  than 
purple  flowers,  its  yellow-brown  rather 
than  reddish-topped  fruits,  and  the 
copious  number  of  hairs  found  on  the 
plant  (Somers  and  Gunn  1990). 

Specimens  that  would  now  be 
assigned  to  A.  bibuJlatus  were 
apparently  first  collected  in  about  1881 
by  the  early  Tennessee  botanist 
Augustin  Gattinger.  For  over  100  years 
this  material  was  assigned  to  A. 
crassicarpus.  which  is  a  related  but 
morphologically  and  geographically 
distinct  species.  The  Rutherford  County, 
Tennessee,  type  locality  for  the  species 
was  rediscovered  in  1980  by  Milo  J. 
Guthrie  of  the  Tennessee  Department  of 
Conservation  (Department).  Botanists 
familiar  with  the  genus  Astragalus 
determined  that  the  plants  found  by 
Guthrie  represented  a  new  species. 
Bameby  and  Bridges  described 
Astragalus  bibullatus  in  1987  using 
material  collected  from  Guthrie's  1980 
site  by  Jerry  and  Carol  Baskin 
(University  of  Kentucky  at  Lexington) 
and  others  (Bameby  and  Bridges  1967). 

Guthrie's  ground-plum  is  endemic  to 
the  cedar  glades  of  middle  Tennessee. 
All  sites  are  associated  with  thin- 
bedded,  fossiliferous  Lebanon  limestone 
outcroppings  that  support  the  unique 
cedar  glade  communities  found  in 
Tennessee's  central  basin.  The  species 
only  grows  along  glade  margins  with 
deeper  soil  or  in  areas  within  the  glades 
that  are  partially  shaded.  Soil  depths 
vary  between  5  and  20  cm  (2  to  8  inches) 
at  the  known  sites.  Ceder  glades  are 
typically  wet  in  winter  and  spring  and 
dry  and  very  hot  in  summer  and  fail 
(Somers  and  Gunn  1990,  Quarterman 
1986). 

A  description  of  the  species'  status  at 
each  of  the  three  known  sites  is 


provided  below.  This  information  is 
extracted  in  part  from  Somers  and  Gunn 
(1990). 

Population  1 

Population  1  consists  of  two  colonies. 
The  first  colony  was  discovered  by 
Guthrie  and  was  referred  to  as  the  type 
locality  in  the  above  discussion.  In  1988 
this  colony  contained  171  plants  on  a 
1.5-acre  glade.  The  site  is  in  private 
ownership  and  is  not  formally  protected. 
The  second  colony  occurs  along  one 
edge  of  a  privately  owned  residential  lot 
located  about  0.25  mile  from  the  first 
colony.  In  1990  the  site  supported  about 
50  plants.  Twenty-five  of  these  occurred 
within  a  lOO-square-foot  area,  while  the 
remaining  plants  were  scattered  along  a 
road  that  crosses  the  site. 

In  addition  to  the  two  colonies 
described  above,  there  is  a  group  of 
about  100  plants  on  a  glade  located 
approximately  1  mile  northwest  of 
colony  1.  The  owner  of  this  site  is  a 
wildflower  enthusiast  and  is  believed  to 
have  established  this  colony  with  seeds 
collected  from  the  nearby  natural 
population  (Somers,  in  litt.,  1990). 

Population  2 

This  population  is  located  about  12 
miles  from  population  1.  The  site  is 
privately  owned  and  supports  an 
apparently  declining  population  of 
Guthrie's  ground-plum.  In  1984  several 
dozen  plants  were  observed  by 
biologists  from  the  Department.  In  1988 
only  5  plants  were  observed 
during  a  visit  to  the  site  by  Guthrie.  The 
years  between  1985  and  1988  were  very 
dry  in  central  Tennessee,  and  this  may 
account  for  the  observed  decline  in 
population  2.  It  is  not  known  if  the 
return  of  normal  rainfall  in  1989  and 
1990  has  resulted  in  a  reversal  of  the 
decline  observed  in  the  previous  years. 

Population  3 

Population  3  is  located  about  1  mile 
south  of  population  1.  It  was  discovered 
in  the  spring  of  1990  by  the  Department. 
Subsequent  visits  to  the  site  by  the 
Department's  botanists  revealed  the 
presence  of  two  colonies  in  this 
population.  Colony  1  contains  about  40 
plants,  while  colony  2  contains  about 
200  plants.  The  240  plants  in  population 
3  make  it  the  largest  known  for  A. 
bibullatus.  Additionally,  Somers  [in  litt., 
1990)  describes  the  glades  at  this  site  as 
pristine. 

Extirpated  Populations 

There  are  believed  to  be  two 
extirpated  populations  of  Guthrie's 
ground-plum.  The  first  was  in 
Rutherford  County  and  is  represented 
by  material  collected  near  the  La  Vergne 


railroad  station  in  1901  by  Augustin 
Gattinger.  The  landscape  in  this  area 
has  been  radically  changed  since  1901, 
and  it  is  unlikely  that  the  species  still 
survives  at  this  location. 

Another  population  is  believed  to 
have  been  extirpated  from  Davidson 
County,  Tennessee.  Vegetative  material 
that  was  collected  in  1948  from  a  site 
just  north  of  the  Rutherford/Davidson 
County  line  by  botanists  from  the 
University  of  Tennessee  at  KnoxviUe 
has  been  identified  by  Bameby  as  A. 
bibullatus.  The  site  from  which  the  plant 
was  collected  is  now  under  the  waters 
of  Percy  Priest  Reservoir.  An 
examination  of  the  glades  adjacent  to 
this  part  of  the  reservoir  revealed  that 
they  were  badly  abused  by  vehicle 
travel.  Astragalus  bibullatus  was  not 
found  in  this  area,  and  it  is  unlikely  that 
the  species  still  exists  in  Davidson 
County. 

Federal  government  actions  on  this 
species  began  in  1987  with  the  issuance 
of  a  contract  to  the  Department  for  a 
status  survey.  The  Department 
conducted  the  survey  during  the  1987. 
1988.  and  1989  field  seasons.  During  this 
survey  they  visited  over  300  cedar 
glades  and  cedar  glade  remnants.  Based 
upon  the  preliminary  results  of  the 
Department's  survey.  A.  bibullatus  was 
added  as  a  category  2  species  to  the 
Service's  notice  of  review  for  native 
plants  when  it  was  revised  in  February 
1990  (55  FR  6184). 

Category  2  species  are  those  for  which 
the  Service  has  information  which 
indicates  that  proposing  to  list  them  as 
endangered  or  threatened  may  be 
appropriate  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  known  or  are 
not  on  file  to  support  the  preparation  of 
rules.  This  was  the  case  with  A. 
bibullatus  in  February  1990.  Information 
on  current  threats,  biological 
vulnerability,  distribution,  and  status 
was  provided  by  the  Department's  fmal 
report  on  the  status  of  Guthrie's  ground- 
plum.  This  report  was  received  and 
accepted  by  the  Service  in  the  spring  of 
1990.  Based  upon  the  information 
provided  in  this  report,  the  Service 
developed  a  proposed  rule  to  list  the 
species  as  endangered.  The  proposal 
was  published  in  the  Federal  Register  on 
October  10. 1990  (55  FR  41245). 

Summary  of  Comments  and 
Recommendations 

In  the  October  10. 1990.  proposed  mie 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
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agencies,  county  governments.  Federal 
agencies,  scientiflc  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  announcing  the 
Federal  Register  publication  of  the 
proposed  rule  was  published  in  the 
Daily  News  Journal.  Murfreesboro. 
Tennessee,  on  October  27. 1990. 
Two  written  responses  to  the 
proposed  rule  were  received  from 
private  individuals  during  the  comment 
period.  One  individual  provided 
information  on  threats  to  the  species 
and  expressed  support  for  the  proposed 
addition  of  Guthrie's  ground-plum  to  the 
Federal  list  of  endangered  species.  The 
other  individual's  comments  were 
nonsubstantive  in  nature.  The 
information  on  threats  to  the  species  has 
been  incorporated  into  this  rule.  The 
Tennessee  Department  of  Conservation 
reiterated  their  support  for  the  addition 
of  Guthrie's  ground-plum  in  a  letter 
received  after  the  close  of  the  official 
comment  period. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Guthrie's  ground-plum  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  Section  4(a)(1)  of 
the  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  these  listing 
provisions  were  folbwed.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  Astragalus  bibullatus 
Barheby  and  Bridges  (Guthrie's  ground- 
plum)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  three  known 
naturally  occurring  populations  of 
Astragalus  bibullatus  are  within  a  short 
distance  of  the  rapidly  growing  middle- 
Tennessee  city  of  Murfreesboro. 
Residential,  commercial,  and  industrial 
devebpment  associated  with  this 
growth  threatens  to  destroy  or  adversely 
modify  the  remaining  habitat  for  the 
species.  All  of  the  known  A.  bibullatus 
locations  are  threatened  by  the 
encroachment  of  more  competitive 
herbaceous  vegetation  and/or  woody 
plants,  such  as  cedar,  that  overshadow 
the  species  and  compete  for  limited 
water  and  nutrients.  Active  management 
to  reduce  or  eliminate  this 
encroachment  is  required  to  ensure  that 
the  species  continues  to  survive  at  all 
sites.  Both  the  species  and  its  habitat 
are  vulnerable  to  livestock  grazing,  and 


this  factor  is  a  threat  to  all  populations. 
Direct  destruction  of  habitat  for 
commercial,  residential,  or  industrial 
development;  intensive  right-of-way 
maintenance  activities:  off-road-vehicle 
traffic;  and  trash  dumping  are  the  most 
significant  threats  to  the  species  at  this 
time  (Somers  and  Gunn  1990:  Horn,  in 
litt.  1990). 

B-  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Little  or  no  commercial  trade 
in  Astragalus  bibullatus  is  known  to 
exist  at  this  time,  although  a  small 
private  population  is  believed  to  have 
been  artificially  established  by  a  local 
wildflower  enthusiast.  Collecting  for 
scientific  purposes,  wildflower 
gardening,  or  as  a  novelty  would  pose  a 
significant  threat  to  this  species  since  all 
three  populations  are  very  small  and 
cannot  support  collection. 

C.  Disease  or  predation.  Disease  and 
predation  are  not  known  to  be  factors 
affecting  the  continued  existence  of  the 
species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Astragalus 
bibullatus  is  listed  as  an  endangered 
plant  in  Tennessee  under  that  State's 
Rare  Plant  Protection  and  Conservation 
Act  of  1985.  This  protects  the  species 
from  taking  without  the  permission  of 
the  landowner  or  land  manager.  When 
the  species  is  added  to  the  Federal  list 
of  endangered  and  threatened  species, 
additional  protection  from  taking  is 
provided  by  the  Act  when  the  taking  is 
in  violation  of  any  State  law.  including 
State  trespass  laws.  Protection  from 
inappropriate  commercial  trade  wiU  also 
be  provided. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
only  other  additional  factor  that 
threatens  Astragalus  bibullatus  is  the 
extended  drought  condition  that  the 
species  faced  through  the  fall  of  1988. 
This  extremely  dry  weather  may  be 
responsible  for  the  decline  observed  in 
population  2  and  may  have  adversely 
affected  the  other  populations.  These 
conditions  probably  caused  higher  than 
normal  mortality  of  mature  plants  and 
seedlings  and.  if  they  had  continued  to 
the  present  time,  could  have  had  an 
adverse  effect  on  the  survival  of  A. 
bibullatus.  Under  normal  population 
levels,  losses  due  to  drought  would  not 
be  expected  to  have  a  significant  impact 
on  the  species.  However,  given  the 
limited  number  of  individuals  in  the 
known  populations,  drought-associated 
losses  could  cause  the  extirpation  of  the 
species  from  some  sites  or  result  in  the 
species'  extinction. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 


information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Astragalus 
bibullatus  as  an  endangered  species. 
The  species  is  known  to  occur  in  only 
three  small,  geographically  limited 
populations  that  are  threatened  by 
factors  which  could  render  the  plant 
extinct  throughout  all  or  a  significant 
portion  of  its  range.  The  appropriate 
classification  for  such  species  is 
endangered,  as  defined  in  Section  3(6)  of 
the  Act.  Critical  habitat  is  not  being 
designated  for  the  reasons  discussed 
below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  The 
species  is  extremely  rare,  existing  at 
only  three  locations.  All  populations  are 
small,  and  the  loss  of  even  a  few 
individuals  to  activities  such  as 
collection  for  scientific  purposes  or 
wildflower  gardening  could  extirpate  the 
species  from  its  known  locations. 
Taking,  without  permits,  is  prohibited  by 
the  Act  from  locations  under  Federal 
jurisdiction;  however,  none  of  the 
known  populations  are  under  Federal 
jurisdiction.  Although  the  Tennessee 
Rare  Plant  Protection  and  Conservation 
Act  of  1985  prohibits  collection  of 
Astragalus  bibullatus  without 
permission  from  the  landowner, 
unlawful  taking  is  difficult  to  enforce. 
Publication  of  critical  habitat 
descriptions  and  maps  would  increase 
the  vulnerability  of  the  species  without 
significantly  increasing  population.  The 
owners  and  managers  of  all  the  known 
populations  of  Astragalus  bibullatus 
have  been  made  aware  of  the  plant's 
location  and  of  the  importance  of 
protecting  the  plant  and  its  habitat.  No 
additional  benefits  would  result  from  a 
determination  of  critical  habitat. 
Therefore,  the  Service  concludes  that  it 
is  not  prudent  to  designate  critical 
habitat  for  Astragalus  bibullatus. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
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conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  All  of  the  known  populations  of 
Astragalus  bibullatus  are  on  privately 
owned  land  with  no  known  Federal 
involvement  at  present. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.82. 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  Section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61.  will 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
cammercial  activity,  sell  or  offer  for  sale 


this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  1988 
amendments  (Pub.  L.  100-478)  to  the  Act 
prohibit  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any  State 
law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain  - 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  Hsted  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive, 
room  431.  Arlington.  Virginia  22203  (703/ 
358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500:  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Fabaceae  to  the  List  of  Endangered  and 
Threatened  Plants: 


§17.12 
plants. 


Endangered  and  ttireatened 


(h)  •  *  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status 


When  listed 


Critical 
tiabitat 


Special 
njles 


Fat>aceaa— Pea  family: 

•  •  •  • 

Astragalus  tMbullalus Guttwie's  ground-plum . 


U.S.A.  (TN) E' 


437 


NA 


NA 
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Dated:  September  6, 1991. 
Richaid  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc  91-23147  Filed  9-25-91;  &45  am) 
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50  CFR  Part  17 
RIN  101S-AB52 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Plant 
Sisyrinchium  dichotomum  (White 
Irisette) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  The  Service  list  Sisyrinchium 
dichotomum  (white  irisettej'as  an 
endangered  species  under  authority  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (Act).  Sisyrinchium 
dichotomum  is  endangered  primarily  by 
suppression  of  natural  disturbance, 
conversion  of  habitat  for  industrial/ 
residential  development,  encroachment 
by  exotic  species,  trampling,  and 
highway  construction  and 
improvements.  This  action  implements 
Federal  protection  provided  by  the  Act 
for  Sisyrinchium  dichotomum. 
EFFECTIVE  DATE:  October  28, 1991. 
addresses:  The  com.plete  file  for  this 
rule  is  available  for  inspection,  by 
appointment  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  100  Otis  Street  room  224. 
Asheville,  North  Carolina  28801. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Nora  Murdock  at  the  above  address 
(704/259-0321  or  FTS  672-0321). 
SUPPLEMENTARY  INFORMATION: 

Background 

Sisyrinchium  dichotomum.  described 
by  Eugene  P.  Bicknell  (1899)  from 
material  collected  in  North  Carolina,  is  a 
perennial  herb.  The  dichotomously 
branching  stems  grow  approximately  11 
to  20  centimeters  tall.  The  basal  leaves, 
usually  pale  to  bluish  green,  are  from 
one-third  to  one-half  the  height  of  the 
plant.  The  tiny  (7.5  millimeters  long) 
white  flowers  appear  from  late  May 
through  July  in  clusters  of  four  to  six  at 
the  ends  of  winged  stems.  The  fruit  of 
this  species  is  a  round,  pale  to  medium 
brown  capsule  containing  three  to  six 
round  or  elliptical  black  seeds  (Bicknell 
1899.  Homberger  1987). 

Sisyrinchium  dichotomum  is  endemic 
to  the  upper  piedmont  of  North  Carolina, 
where  it  is  currently  knowm  from  four 
locations  in  Polk.  Henderson,  and 
Rutherford  Counties.  The  species  occur 


on  rich,  basic  soils  probably  weathered 
from  amphibolite.  It  grows  in  clearings 
and  the  edges  of  upland  woods  where 
the  canopy  is  thin  and  often  where 
down-slope  runoff  has  removed  much  of 
the  deep  litter  layer  ordinarily  present 
on  these  sites. 

White  irisette  is  dependent  upon  some 
form  of  disturbance  to  maintain  the 
open  quality  of  its  habitat.  Currently, 
artificial  disturbances,  such  as  power 
line  and  road  right-of-way  maintenance 
(where  they  are  accomplished  without 
herbicides  and  at  a  season  that  does  not 
interfere  with  the  reproductive  cycle  of 
this  species),  are  maintaining  some  of 
the  openings  that  may  have  been 
provided  historically  by  native  grazing 
animals  and  naturally  occurring  periodic 
fires. 

Sisyrinchium  dichotomum  has  always 
been  known  as  a  narrow  endemic, 
limited  to  an  area  in  North  Carolina 
bounded  by  White  Oak  Mountain. 
Sugarloaf  Mountain,  and  Chimney  Rock. 
Two  of  the  remaining  populations  are 
within  highway  rights-of-way — one 
maintained  by  the  North  Carolina 
Department  of  Transportation  and  one 
inside  a  conmiercial  recreation  area 
where  roads  are  privately  maintained. 

A  third  population  is  within  an  area 
recently  subdivided  for  residential 
development;  most  of  the  plants  in  this 
latter  population  are  also  along  private 
road  rights-of-way,  with  some  also  being 
underneath  power  lines.  Most  of  the 
fourth  population  is  in  an  area  adjacent 
to  a  secondary  road.  Colonies  within 
these  populations  have  been  observed 
to  be  adversely  impacted  by  road 
maintenance  operations,  erosion  of 
steep  roadbanks,  natural  succession  due 
to  suppression  of  disturbance, 
bulldozing  as  part  of  residential/ 
industrial  development,  complete 
removal  of  the  tree  canopy  (this  species 
appears  to  prefer  thin  shade  rather  than 
complete  sun),  and  trampling  by  tourists 
and  sightseers.  The  continued  existence 
of  Sisyrinchium  dichotomum  is 
threatened  by  these  activities,  as  well  as 
by  herbicide  use,  highway  expansion 
and  improvements,  and  by 
encroachment  of  exotic  species.  Kudzu 
[Pueraria  lobata],  Japanese  honeysuckle 
(Lonicera  japonica),  and  Microstegium 
vimineum  are  aggressive  exotic  weeds 
which  threaten  populations  at  all  four 
sites. 

Federal  government  actions  on  this 
species  began  with  the  publication  of 
the  February  21, 1990,  revised  Notice  of 
Review  for  Native  Plants  in  the  Federal 
Register  (55  FR  6184),  in  which  this 
species  appeared  as  a  category  2 
candidate  for  listing.  Category  2 
comprises  taxa  for  which  information 
now  in  possession  of  the  Service 


indicates  that  proposing  to  list  as 
endangered  or  threatened  is  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threats  are  not  currently  available  to 
support  proposed  rules.  Additional 
surveys  recently  have  been  conducted 
by  Service  and  State  personnel,  and  the 
Service  now  believes  sufficient 
information  exists  to  warrant  listing 
Sisyrinchium  dichotomum  as 
endangered.  Therefore,  a  proposal  to 
that  effect  was  published  in  the  Federal 
Register  on  December  20. 1990  (55  FR 
52191). 

Summary  of  Conunents  and 
Recommendations 

In  the  December  20, 1990,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  inviting  public 
comment  was  published  in  the  Tryon 
Bidletin  (North  Carolina)  on  January  9. 
1991. 

Seven  comments  were  received;  all 
but  one  expressed  support  for  the 
proposal.  The  North  Carolina  Farm 
Bureau  Federation  expressed  concern 
that  listing  this  species  without 
designating  critical  habitat  would  result 
in  undue  restrictions  on  the  use  of 
agricultural  pesticides  in  the  State.  The 
Service  believes  that  the  recent 
consultation  with  the  Environmental 
Protection  Agency  has  resulted  in  an 
effective  program  for  protecting 
endangered  species  from  pesticides 
without  unduly  restricting  the 
commercial  use  of  such  chemicals.  In 
addition,  the  white  irisette  does  not 
occur  in  areas  immediately  adjacent  to 
farmland  or  commercially  managed 
forests.  Critical  habitat  was  not 
designated  for  this  species  (see  "Critical 
Habitat"  section  of  this  rule)  because  it 
is  exceedingly  rare  and  attractive  to 
collectors;  publication  and  general 
distribution  of  site-s^cific  maps  could 
result  in  the  further  endangerment  of 
these  plants,  especially  at  sites  where 
only  a  few  individuals  remain. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Sisyrinchium  dichotomum  should 
be  classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 


II 
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the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(l'). 
These  factors  and  their  application  to 
Sisyrinchium  dichotomum  (white 
irisette]  Bicknell  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Sisyrinchium 
dichotomum  has  been  and  continues  to 
be  endangered  by  destruction  or 
adverse  alteration  of  its  habitat.  The 
species  is  a  narrow  endemic  known 
from  only  four  populations,  each  of 
which  has  been  partially  impacted  by 
residential  development,  road 
maintenance  activities,  and  trampling 
by  tourists  and  sightseers.  Most  of  the 
colonies  in  the  four  remaining 
populations  are  on  roadsides.  The 
Chimney  Rock  population,  located 
within  a  commercial.recreation  area 
visited  annually  by  hundreds  of 
thousands  of  tourists,  currently  has  less 
than  100  individuals  remaining.  The 
Pacolet  River  population  has 
approximately  100  plants  surviving,  and 
approximately  200  plants  remain  at  the 
Sugarloaf  Mountain  location.  The  White 
Oak  Mountain  population  is  the  largest 
surviving  population,  with 
approximately  1,000  plants;  this  site  was 
recently  subdivided  for  residential 
development.  All  populations  have 
apparently  undergone  considerable 
decline  over  the  past  50  years,  since 
Walker  (North  Carolina  Natural 
Heritage  Program  1990)  described  the 
species  as  "fairly  common"  here  in  1942. 
Because  of  the  proximity  of  this  species' 
populations  to  existing  roads,  it  is 
extremely  vulnerable  to  accidental 
destruction  from  road  maintenance  and 
improvement  activities.  Suppression  of 
natural  disturbance  appears  to  be  a 
problem  for  this  species  and  will  be 
discussed  in  detail  under  Factor  E 
below. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  d'r  educational 
purposes.  Sisyrinchium  dichotomum  is 
not  currently  a  significant  component  of 
the  commercial  trade  in  native  plants; 
however,  with  its  attractive  growth 
habit  and  unusual  white  flowers,  the 
species  has  potential  for  horticultural 
use.  and  publicity  could  generate  an 
increased  demand  by  wildflower 
enthusiasts.  Because  of  the  species' 
small  and  easily  accessible  populations, 
it  is  vulnerable  to  taking  and  vandalism 
that  could  result  from  increased 
publicity. 


C.  Disease  or  predation.  Not  known  to 
affect  this  species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Sisyrinchium 
dichotomum  is  a^orded  legal  protection 
in  North  Carolina  by  North  Carolina 
General  Statutes,  §S  106-202.122. 106- 
202.19  (Cum.  Sup.  1985),  which  provide 
for  protection  from  intrastate  trade 
(without  a  permit)  and  for  monitoring 
and  management  of  State-listed  species; 
taking  of  plants  without  written 
permission  of  landowners  is  also 
prohibited.  State  prohibitions  against 
taking  are  difficult  to  enforce  and  do  not 
cover  adverse  alterations  of  habitat, 
such  as  exclusion  of  fire  and  other  forms 
of  natural  disturbance.  Although  one 
site  is  registered  with  the  North  Carolina 
Natural  Heritage  Program  as  a  State 
Natural  Area,  this  designation  is 
voluntary  and  not  legally  binding.  The 
Endangered  Species  Act  will  provide 
additional  protection  and 
encouragement  of  active  management 
for  Sisyrinchium  dichotomum. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
mentioned  in  Factor  A,  many  of  the 
remaining  populations  are  small  in 
numbers  of  individual  stems  and  in  area 
covered  by  the  plants.  Of  the  four 
remaining  populations,  three  have  a 
combined  total  of  less  than  400  plants. 
Therefore,  there  may  be  low  genetic 
variability  within  populations,  making  it 
more  important  to  maintain  as  much 
habitat  and  as  many  of  the  remaining 
colonies  as  possible.  Another  threat  to 
this  species  is  the  encroachment  of 
aggressive  exotics  such  as  kudzu. 
Japanese  honeysuckle,  and 
Microstegium  vimineum.  All  four 
populations  are  threatened  by  the 
invasion  of  these  aggressive  weeds. 

Much  remains  unknown  about  the 
demographics  and  reproductive 
requirements  of  this  species.  Fire,  or 
some  other  suitable  form  of  disturbance, 
seems  to  be  essential  for  maintaining 
the  open  habitat  preferred  by 
Sisyrinchium  dichotomum.  Fire 
suppression  or  lack  of  other  periodic 
disturbance  allows  the  canopy  over 
these  habitats  to  become  too  thick, 
shading  out  the  Sisyrinchium  and  its 
shade-intolerant  associates.  Removal  of 
the  litter  layer  by  fire.  Hooding,  or  other 
means  also  seems  to  be  essential  to 
germination  and  survival  of  seedHngs  of 
this  species.  The  current  distribution  of 
this  species  is  ample  evidence  of  its 
dependence  on  disturbance,  with  all  four 
remaining  populations  being  located 
close  to  roads,  utility  line  rights-of-way, 
or  trails. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 


present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Sisyrinchium 
dichotomum  as  endangered.  With  only 
four  small  populations  remaining,  all 
located  in  areas  where  they  are 
vulnerable  to  extirpation  from  road 
maintenance/improvement  activities  or 
residential  development,  and.  based 
upon  its  dependence  on  some  form  of 
active  management,  the  species 
warrants  protection  under  the  Act. 
Endangered  status  seems  appropriate 
because  of  imminent  serious  threats 
facing  all  four  populations.  According  to 
Hornberger  (1987),  Sisyrinchium 
dichotomum  has  the  most  restricted 
range  of  all  species  of  the  genus  found 
within  the  Southeastern  United  States, 
with  only  11  collections  having  been 
made  from  1902  through  1985.  Critical 
habitat  is  not  being  designated  for  the 
reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Sisyrinchium  dichotomum  at 
this  time.  As  discussed  under  Factor  B  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section,  Sisyrinchium 
dichotomum  is  vulnerable  to  taking,  and 
taking  prohibitions  are  difficult  to 
enforce.  Take  is  regulated  by  the  Act 
with  respect  to  endangered  plants  only 
in  cases  of  (1)  removal  and  reduction  to 
possession  from  lands  under  Federal 
jurisdiction,  or  their  malicious  damage 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  digging  up.  damaging, 
or  destroying  these  plants  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
All  populations  of  Sisyrinchium  ■ 
dichotomum  are  located  on  private 
lands.  Although  the  North  Carolina 
General  Statute  prohibits  collection  of 
Sisyrinchium  dichotomum  without 
permission  from  the  landowner, 
unlawful  taking  is  difficult  to  enforce, 
and  publication  of  critical  habitat 
descriptions  would  make  it  more 
vulnerable,  increasing  enforcement 
problems  for  the  State  of  North 
Carolina. 

In  addition,  while  listing  under  the  Act 
increases  the  public's  awareness  of  the 
species'  plight,  it  can  also  increase  the 
desirability  of  a  species  to  collectors.  As 
stated  previously,  Sisyrinchium 
dichotomum  is  an  attractive  wildflower 
whose  populations  are  located  primarily 
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along  existing  roadways,  with  one 
population  located  within  a  commercial 
recreation  area  visited  by  thousands  of 
tourists  annually.  These  sites  are  easily 
accessible.  The  species  is  extremely 
rare,  existing  at  only  four  locations,  and 
discovery  and  elimination  of  even  one 
population  would  compromise  the 
survival  of  the  species.  It  also  could  be 
adversely  ejected  by  increased  visits 
to.  and  associated  trampling  of. 
occupied  sites  as  a  result  of  critical 
habitat  designation. 

As  discussed  above,  it  would  not  now 
be  prudent  to  determine  critical  habitat 
for  Sisyrinchium  dichotomum.  The 
Federal  and  State  agencies  and 
landowners  involved  in  protecting  and 
managing  the  habitat  of  this  species 
have  been  informed  of  the  plant's 
locations  and  the  importance  of  its 
protection.  Protection  of  this  species" 
habitat  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  consultation  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition. 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  States, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Ser\ice  following  listing.  The  protection . 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a]  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destory  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 


listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  activities  that  could  impact 
Sisyrinchium  dichotomum  and  its 
habitat  in  the  future  include,  but  are  not 
limited  to.  the  following:  Power  line 
construction  and  certain  types  of 
maintenance/improvements,  highway 
construction  and  certain  types  of 
maintenance/improvements,  and 
permits  for  mineral  exploration  and 
mining.  The  Service  will  work  with  the 
involved  agencies  to  secure  protection 
and  proper  management  oi  Sisyrinchium 
dichotomum  while  accommodating 
agency  activities  to  the  extent  possible. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  With  respect  to 
Sisyrinchium  dichotomum.  all  trade 
prohibitions  of  section  9ta)(2)  of  the  Act. 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  the  species,  transport  it 
in  interstate  of  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  it  for  sale  in  interstate  or  foreign 
commerce,  or  remove  and  reduce  the 
species  to  possession  from  areas  under 
Federal  jurisdiction,  in  addition,  for 
endangered  plants,  the  1988 
amendments  (Pub.  L  100-476)  to  the  Act 
prohibit  the  malicious  damage  or 
destruction  of  such  plants  on  Federal 
lands  and  their  removal,  cutting,  digging 
up.  damaging,  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances. 

It  is  expected  that  few  trade  permits 
would  ever  be  sought  or  issued,  since 
Sisyrinchium  dichotomum  is  not 
common  in  cultivation  or  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
listed  plants  and  inquires  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  Office  of  Mana^ment 
Authority.  U.S.  Fish  and  Wildlife 
Service.  4401  N.  Fairfax  Drive,  room  432. 
Arlington.  Virginia  22203  (703/358-2104). 


Natimial  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (46  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 
PART  17-4AMENDED1 

Accordingly,  part  17.  subchapter  B  of 
chapter  1.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
family  Iridaceae  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 


Endangered  and  thraatanad 


(h)*  •  * 


UMI 
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Spades 


SciwitHic  nww 


Cofiwnon  nonno 


Historic  Range 


Iridaceae — Ms  temity: 
Sisymctuum  dichotomum 


White  irisens.. 


U.&A.  <NC) 


Status 


When  listed 


Crllical 


Special 
njies 


438 


NA 


NA 


Dated:  September  3. 1991. 
Richard  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Service. 
|FR  Doc  91-23148  Filed  9-25-91;  8:45  am) 
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DEPARTMENT  OF  COMyERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  669 
[Dodtet  No.  910793-1223] 
RIN  0648-AE17 

Stiallow-Water  Reef  Fisti  FisheiY  of 
Puerto  Rico  and  the  U.S.  Virgin  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

summary:  The  Secretary  of  Commerce 
(1)  modifies  scheduled  changes  in  mesh 
size  requirements,  and  (2)  changes  the  • 
requirements  for  degradable  panels  for 
fish  traps  in  the  shallow-water  reef  fish 
fishery,  in  accordance  with  the 
framework  procedure  of  the  Fishery 
Management  Plan  for  the  Shallow- 
Water  Reef  Fish  Fishery  of  Puerto  Rico 
and  the  U.S.  Virgin  Islands  (FMP).  This 
final  rule  prescribes  minimum  allowable 
mesh  sizes  for  fish  traps  of  (1)  1.5  inches 
(3.8  centimeters)  for  hexagonal  mesh;  (2) 
1.5  inches  (3.8  centimeters)  for  square 
mesh  through  September  13, 1993;  and 
(3)  2.0  inches  (5.1  centimeters)  for  square 
mesh  effective  September  14, 1993.  The 
intended  effect  is  to  reduce  adverse 
economic  impacts  on  the  industry  while 
continuing  the  rebuilding  program  for 
the  shallow-water  reef  fish  resource, 
some  species  of  which  are  overfished. 
EFFECTIVE  DATES:  September  20, 1991, 
except  that  §  669.24(a](3]  is  effective 
September  20, 1991.  through  September 
13, 1993. 

FOR  FURTHER  INFORMATION  CONTACr 

Miguel  Roion,  809-753-6910. 
SUPPLEMENTARY  INFORMATION:  The 
shallow-water  reef  fish  fishery  is 
managed  under  the  FMP,  prepared  by 
the  Caribbean  Fishery  Management 
Council  (Council),  and  its  implementing 
regulations  at  50  CFR  part  669,  under 
authority  of  the  Magnuson  Fishery 


Conservation  and  Management  Act 
(Magnuson  Act).  In  accordance  with  the 
framework  procedures  in  the  FMP,  the 
Council  recommended  changes  to  the 
mesh  size  and  degradable  panel 
requirements  for  fish  traps  used  in  the 
fishery. 

Discussion  of  the  framework 
procedure,  background  for  the 
recommended  changes,  explanation  of 
the  proposed  management  measures, 
and  analysis  of  the  impacts  of  the 
proposed  changes  are  included  in  the 
proposed  rule  (56  FR  41114,  August  19, 
1991)  and  are  not  repeated  here. 

Comments  and  Responses 

One  comment  was  received  during  the 
public  comment  period,  and  is 
addressed  below. 

Comment:  One  comment  was  received 
from  a  commercial  fishing  company  in 
St.  Thomas,  U.S.  Virgin  Islands, 
criticizing  the  September  14. 1993, 
deadline  for  removal  of  1.5-inch  (3.8 
centimeter)  square-mesh  wire  from  the 
fishery.  The  commenter  stated  that 
square-mesh  wire  traps  had  a  4-year  life 
expectancy,  and  documented  its  August 
28, 1990,  order  of  such  wire.  An 
exemption  from  the  2-year  phase-out 
schedule  was  requested  for  fishermen 
with  either  previous  orders  or  existing 
inventories  of  1.5-inch  (3.8  centimeter) 
square-mesh  wire. 

Rpsponse:  According  to  information 
provided  by  the  commenter,  the  order  of 
1.5-inch  (3.8  centimeter)  square  mesh 
wire  originated  after  public  hearings 
held  in  St.  Thomas,  on  April  6, 1989,  and 
on  June  27, 1989,  at  which  the  Council's 
intent  to  eliminate  use  of  the  wire  was 
announced.  The  fish  trapping  company, 
which  received  part  of  its  order  on 
December  31, 1990,  and  the  remainder 
on  August  19, 1991,  was  already 
informed  that  the  Council  intended  to 
eliminate  the  1.5-inch  (3.8  centimeter) 
square  mesh  wire. 

The  alleged  4-year  trap  life 
expectancy  is  not  supported  by  a  recent 
survey  of  the  U.S.  Virgin  Islands 
Department  of  Fish  and  Wildlife  that 
indicated  most  traps  made  of  vinyl- 
coated  wire  last  only  about  2  years 
because  of  loss  and  theft.  The 
exemption  suggested  would  favor  those 
able  to  provide  appropriate 
documentation  of  their  investment  in 


square-mesh  wire,  in  effect  extending 
the  phase-out  timetable  past  the  gear's 
life  expectancy.  Continued  use  of  the 
1.5-inch  (3.8  centimeter]  wire  by  the 
exempted  fishermen  would  cause 
additional  resource  waste  and  excessive 
fishing  morality,  thereby  impeding 
rebuilding  efforts. 

During  the  phase-out -period  for  the 
1.5-inch  (3.8  centimeter)  square-mesh 
wire,  the  Council  will  pursue  studies  off 
Puerto  Rico  and  the  U.S.  Virgin  Islands 
to  evaluate  the  effectiveness  of  various 
mesh  sizes  and  configurations. 
Additional  modifications  may  be 
required  as  a  result  of  these  studies. 

The  proposed  rule  is  published  as 
final  with  one  clarification.  In  this  final 
rule,  the  specification  of  "jute"  as  a 
means  of  attaching  an  escape  panel  to  a 
fish  trap  is  revised  to  read  "jute  twine." 

This  final  rule,  in  part,  allows  the  use 
of  fish  traps  with  minimum  mesh  sizes 
smaller  than  2.0  inches  ((5.1 
centimeters).  A  requirement  for  a 
minimum  mesh  size  of  2.0  inches  (5.1 
centimeters)  became  effective 
September  14, 1991.  In  this  regard,  this 
final  rule  is  a  substantive  rule  that 
relieves  a  restriction.  Further,  a  delay  in 
effectiveness  of  this  final  rule  would 
prolong  an  unnecessary  and  confusing 
period  during  which  interim  minimum 
mesh  size  and  escape  panel 
requirements  would  apply.  Accordingly, 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  good  cause 
exists  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(1))  to 
waive  the  30-day  delayed  effectiveness 
of  this  final  rule. 

Other  Matters 

This  action  is  authorized  by  the  FMP 
and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  669 

Fisheries,  Fishing. 

Dated:  September  20. 1991. 
Samuel  W.  McKeea, 

Acting  Assistant  Administrator  for  Fisheries, 
Notional  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  669  is  amended  to 
read  as  follows: 
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1991 


UMI 


PART  669— SHALLOW-WATER  REEF 
FISH  FISHERY  OF  PUERTO  RICO  AND 
THE  U.S.  VIRGIN  ISLANDS 

1.  The  authority  citation  for  part  669 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  S  669.7,  paragraphs  (h)  and  (i)  are 
revised  to  read  as  follows: 

§669.7    Prohibitions. 
•         •         •         *         • 

(h)  Use  or  possess  in  the  EEZ  a  fish 
trap  with  a  mesh  size  smaller  than  the 
minimum  mesh  sizes  specified  in 
§  669.24(a). 

(i)  Use  or  possess  in  the  EEZ  a  fish 
trap  that  does  not  have  the  degradable 
panels  specified  in  §  669.24(a). 
***** 

3.  In  S  669.24.  paragraph  (a)  is  revised 
to  read  as  follows: 

§669.24    Gear  limitations. 

(a)  Fish  traps — (1)  Mesh  size.  A  fish 
trap  used  or  possessed  in  the  EEZ  that 
has  hexagonal  mesh  openings  of  bare 
wire  must  have  a  minimum  mesh  size  of 
1.5  inches  (3.8  centimeters),  in  the 
smallest  dimension  measured  between 


centers  of  strands.  A  fish  trap  used  or 
possessed  in  the  EEZ  that  has 
rectangular  mesh  openings  of  bare  wire, 
or  that  has  bare  wire  mesh  openings 
other  than  hexagonal  or  square,  must 
have  a  minimum  mesh  size  of  2.0  inches 
(5.1  centimeters),  in  the  smallest 
dimension  measured  between  centers  of 
strands.  A  fish  trap  used  or  possessed  in 
the  EEZ  that  has  mesh  openings  other 
than  bare  wire,  such  as  plastic  and 
coated-wire  traps,  must  have  a  minimum 
mesh  size  of  2.0  inches  (5.1  centimeters), 
in  the  smallest  dimension  of  the 
opening,  rather  than  between  center  of 
strands. 

(2)  Degradable  panels.  A  panel  must 
be  located  on  each  of  two  opposite  sides 
of  the  trap,  excluding  the  top.  bottom, 
and  side  containing  the  trap  entrance. 
The  opening  covered  by  the  panel  must 
measure  not  less  than  8  inches  (20.3 
centimeters)  by  8  inches  (20.3 
centimeters).  The  mesh  size  of  the  panel 
may  not  be  smaller  than  the  mesh  size 
of  the  trap,  and  the  panel  must  be 
attached  to  the  trap  with  untreated  jute 
twine  with  a  diameter  not  exceeding  Vs 
inch  (.3  centimeter).  An  access  door  may 
serve  as  one  of  the  panels,  provided  it  is 


on  an  appropriate  side,  it  is  hinged  only 
at  its  bottom,  and  its  only  other 
fastening  is  by  jute  twine  not  exceeding 
V^  inch  (.3  centimeter)  in  diameter  at  the 
top  of  the  door  so  that  the  door  will  fall 
open  when  the  jute  twine  degrades.  Jute 
twine  used  to  secure  a  panel  may  not  be 
wrapped  or  overlapped. 

(3)  Interim  exception.  Paragraphs 
(a)(1)  and  (a)(2)  of  this  section 
notwithstanding,  through  September  13. 
1993,  a  fish  trap  that  has  rectangular 
mesh  openings  with  a  minimum  mesh 
size  of  1.5  inches  (3.8  centimeters),  in  the 
smallest  dimension  measured  between 
center  of  strands,  may  be  used  or 
possessed  in  the  EEZ.  The  degradable 
panels  on  such  a  trap  must  cover  an 
opening  not  less  than  9  inches  (22.9 
centimeters)  by  9  inches  (22.9 
centimeters),  and  the  mesh  of  the  panels 
may  not  be  smaller  than  2-inch  (5.1- 
centimeter)  square-mesh  wire.  The 
location  and  attachment  of  the  panels 
must  be  as  specified  in  paragraph  (a)(2) 
of  this  section. 
***** 

[FR  Doc.  91-23144  Filed  9-20-01;  3:16  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  publjc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  priof  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  P«rt  771 

Agency  Administrative  Grievance 
System 

agency:  Offlce  of  Personnel 

Management. 

action:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  publishing  for 
comment  proposed  amendments  to 
regulations  on  the  agency  administrative 
grievance  system  (AGS).  These  changes 
are  proposed  following  completion  of  a 
study  by  0PM  of  AGS's  established 
under  this  authority  and  completion  of  a 
review  by  0PM  of  Government-wide 
policies  on  this  subject.  These  changes 
are  proposed  with  the  intent  of 
clarifying  the  scope  and  coverage  of  the 
AGS  and  simplifying  the  procedural 
requirements  of  the  regulations  while,  at 
the  same  time,  continuing  to  a^ord 
agencies  considerable  discretion  in 
establishing  and  administering  their 
grievance  systems.  The  regulations 
describe  the  responsibilities  and 
obligations  of  both  the  employee  and  the 
agency  in  resolving  workplace  disputes 
in  a  prompt  and  fair  manner  under 
AGS's. 

DATES:  Comments  must  be  received  on 
or  before  November  25, 1991. 

ADDRESSES:  Written  comments  may  be 
sent  or  delivered  to  Marjorie  A.  Marks, 
Chief;  Employee  Relations  Division; 
Office  of  Employee  and  Labor  Relations; 
Office  of  Personnel  Management;  room 
7412;  1900  E  Street.  NW.;  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Wahlert  (202)  606-2920  or  FTS 
266-2920. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  1979,  following  enactment  of  the 
Civil  Service  Reform  Act  of  1978,  0PM 
extensively  revised  its  Govemmentwide 


regulations  on  the  AGS  to  afford 
agencies  more  discretion  and  latitude  in 
establishing  their  systems  by  eliminating 
or  modifying  many  of  the  prescriptions 
and  proscriptions  long  associated  with 
that  system.  The  AGS  is  primarily 
available  to  those  employees  in  the 
Federal  workforce  who  are  not  members 
of  collective  bargaining  units 
established  under  chapter  71  of  title  5  of 
the  United  States  Code.  Currently,  over 
60^  of  all  employees  are  in  such  units. 
Recently,  0PM  completed  a  study  of 
AGS's  to  determine  whether  they 
conform  to  regulatory  requirements  and 
the  fundamental  precepts  that  grievance 
systems  be  prompt,  fair,  and  free  from 
recrimination.  The  study  found  that  the 
process  is  working  reasonably  well; 
however,  some  current  and  potential 
problems  with  the  system  were 
identified.  For  example,  the  study  found 
that  some  agency  employees  do  not  fully 
understand  or  trust  the  system  and 
thereby  tend  not  to  use  it  to  resolve 
concerns  about  their  employment 
situation.  The  study  also  found  some 
problems  concerning  the  prompt 
consideration  and  resolution  of 
grievances  in  some  situations  and  that 
agencies  seldom  evaluate  their  systems 
to  determine  how  well  they  are  working. 
In  addition,  inquiries  from  agencies  and 
employees  indicate  that  some 
modifications  of  Govemmentwide 
regulations  are  needed. 

Accordingly,  OPM  reviewed  the 
policies  in  Part  771  and  has  concluded 
that  with  certain  changes  the  AGS  can 
be  a  more  effective  component  of  the 
Federal  Government's  overall  dispute 
resolution  system.  As  discussed  below, 
OPM  is  proposing  a  variety  of  changes 
which  are  intended  to  clarify  coverage 
of  the  AGS,  clarify  the  obligations  and 
responsibilities  of  agencies  and 
employees  under  the  AGS,  and  meet  the 
objective  of  improving  employee 
confidence  in  the  AGS. 

OPM  strongly  encourages  managers, 
supervisors,  employees,  and  their 
representatives  to  make  efforts  to 
prevent  and/or  seek  early,  informal 
resolution  of  disputes.  Informal  and 
alternative  means  of  dispute  prevention 
and  resolution  (e.g.,  supervisory- 
employee  counseling,  mediation,  and 
settlement)  can  work  to  facilitate 
prompt  identification  and  discussion  of 
problems  and  often  lead  to  mutually 
satisfactory  resolutions  of  issues 
without  incurring  the  time  and  expense 


of  grievances,  appeals,  or  other  formal 
means  of  dispute  resolution.  OPM  also 
encourages  agencies  to  use  the 
flexibilities  in  the  AGS  to  design 
internal  redress  and  reconsideration 
processes  appropriate  to  the  issues  in 
dispute.  In  any  event,  the  agency 
remains  responsible  for  resolving 
disputes  submitted  to  the  AGS  by  itt 
employees. 

II.  DenniUons  and  Coverage 

A.  Definitions 

OPM  proposes  to  clarify  the  definition 
of  an  "employee"  by  describing  which 
employees  (and  former  employees)  are 
covered  by  the  AGS.  The  definition  of 
"grievance"  is  clarified  by  cross- 
referencing  that  section  of  the 
regulations  which  describes  subject 
matters  that  are  not  proper  bases  for 
grievances.  The  definition  of  "grievance 
files"  would  also  be  clarified  by  more 
thoroughly  itemizing  the  types  of 
materials  contained  in  such  files,  e.g..  to 
include  the  report  of  a  fact-finder  when 
fact-finding  is  used.  Finally,  OPM 
proposes  to  clarify  the  definition  of 
"personal  relief'  which  can  be 
requested  when  a  employee  files  a 
grievance  by  dropping  the  current 
regulation's  requirement  that  such  relief 
must  directly  benefit  the  grievant.  In  this 
regard,  the  raising  of  a  direct  and 
(implied)  indirect  benefits  dichotomy 
contained  in  the  current  regulations  is 
inherently  confusing  and  detracts  from 
the  key  policy  that  the  relief  must 
benefit  the  grievant  personally.  OPM 
believes  that  clarification  of  these 
definitions  will  better  explain  key  terms 
used  in  the  AGS  and  help  reduce 
unintended  misunderstandings  and 
restrictions  about  the  circumstances 
under  which  an  employee  may  file  a 
grievance. 

B.  Coverage  (General) 

Several  changes  are  being  proposed  to 
clarify  which  categories  of  employees 
and  types  of  matters  are  covered/not 
covered  by  AGS's  and  where  agencies 
can  exercise  discretion  in  extending 
coverage  under  their  AGS's.  In  addition, 
the  proposed  regulations  seek  to 
simplify  the  process  of  determining 
which  types  of  employees  and  matters 
are  covered  by  consolidating  the 
discussion  of  coverage  requirements  in 
clearly  designated  subsections.  Finally. 
OPM  proposes  to  permit  individual 
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agencies,  based  on  their  unique 
missions,  needs,  and  employee  relations 
programs,  'o  seek  OPM  approval  of 
exceptions  to  coverage  requirements 
pertaining  to  employees  and/or  matters 
under  part  771.  OPM  would  carefully 
consider  each  such  request  on  an 
individual  basis,  taking  into  account  an 
agency's  needs,  objectives, 
circumstances,  and  rationale  for  seeking 
the  exception. 

1.  Agency  Coverage 

OPM  proposes  to  simplify  the 
description  of  agencies  covered  by  the 
regulations  by  identifjing  both  covered 
agencies  and  excluded  agencies  in  one 
consolidated  section.  771.103.  In 
addition.  OPM  proposes  to  exclude  the 
Administrative  Office  of  the  United 
Stales  Courts  from  coverage  of  the  AGS. 
This  proposed  change  is  based  on  the 
Administrative  Office  of  the  United 
States  Courts  Personnel  Act  of  1990, 
Public  Law  101^74.  October  30, 1990. 
which  created  a  separate  personnel 
management  system  for  that 
organization.  No  other  changes  are 
being  proposed  to  those  covered/non- 
covered  agencies  as  reflected  in  current 
regulation. 

2.  Employee  Coverage 

Both  covered  and  non-covered  types 
of  employees  are  likewise  identified  in 
one  consolidated  section.  771.104.  The 
proposed  regulations  clarify  that 
although  the  AGS  is  primarily  a  system 
for  the  resolution  of  disputes  involving 
current  nonbargaining  unit  employees, 
agencies  may  (but  are  not  obligated  to] 
extend  coverage  to  some  members  of 
bargaining  units.  In  this  regard,  the 
proposed  regulations  would  clarify  the 
current  management  flexibility  to  make 
the  AGS  available  to  bargaining  unit 
employees  to  grieve  matters  which 
cannot  be  grieved  under  a  negotiated 
grievance  procedure  established  under 
section  7121  of  title  5.  United  States 
Code  (and  which  are  otherwise 
grievable  under  the  AGS).  In  keeping 
with  the  policy  that  the  AGS  is  primarily 
a  system  for  current  employees,  OPM 
proposes  to  narrow  the  provision  in  the 
current  regulations  that  permits 
coverage  of  applicants  for  employment. 
Here.  OPM  proposes  to  limit  the 
permissive  coverage  of  applicants  to 
only  reinstatement  and  transfer  eligibles 
applying  for  jobs  advertised  under  a 
merit  promotion  program.  While 
individuals  in  this  category  typically  are 
not  current  employees  of  the  agency 
advertising  the  job.  they  are  current 
employees  in  other  agencies  (or  former 
employees). 


3.  Subject-matter  Coverage 

Discussion  of  subject-matter  coverage 
is  also  consolidated  in  one  section, 
771.105. 

OPM  is  proposing  that  a  limited 
number  of  matters  critical  to 
management's  needs  to  function 
efficiently  should  continue  to  be 
mandatorily  excluded  from  coverage  of 
the  AGS.  Included  in  this  category  are 
matters  concerning  the  formulation  of 
agency  policies,  decisions  on  employee 
selections  and  promotions,  actions  to 
separate  or  terminate  employees  serving 
in  probationary  or  trial  periods,  pay 
decisions,  and  the  composition  of 
employee  performance  elements  and 
standards.  In  addition,  OPM  is 
proposing  to  include  in  this  category 
agency  decisions  concerning  recruitment 
bonuses,  relocation  bonuses,  retention 
allowances,  and  supervisory 
differentials.  Also  in  this  category,  OPM 
is  clarifying  that  the  failure  of  a  Senior 
Executive  Service  (SES)  appointee  to  be 
recertified  and  the  conditional 
recertification  of  an  SES  career 
appointee  are  not  grievable  matters. 

OPM  believes,  however,  that  some 
decisions  regarding  which  matters 
should  be  covered  by  AGS's  are  best  left 
to  the  discretion  of  individual  agencies, 
given  their  missions,  needs,  and 
employee  relations  programs. 
Accordingly,  OPM  is  proposing  that 
agencies  be  granted  discretion  to  decide 
whether  to  extend  coverage  on  matters 
in  dispute  which  relate  to  the  geographic 
reassignment  of  employees  (current 
policy  does  not  afford  discretion  to 
cover  such  matters).  Also  included  in 
this  discretionary  category  is  the  matter 
where  the  employee  has  previously  filed 
a  complaint  or  other  challenge  in 
another  review,  reconsideration,  or 
other  dispute  resolution  process  within 
the  agency.  Another  matter  relates  to 
actions  separating  or  terminating 
employees  in  situations  not  specifically 
excluded  from  coverage  under  the  AGS. 
These  could  be  covered  by  the  AGS  at 
the  agency's  discretion.  In  each  of  these 
discretionary  subject-matter  areas,  an 
agency  is  free  to  decide  to  what  extent 
each  matter  is  covered  by  its  AGS,  i.e.. 
all  of  a  matter  or  just  an  aspect  of  it. 
Finally.  OPM  proposes  additional 
flexibility  for  agencies  by  affording  them 
the  opportunity  to  request  that  OPM 
approve  coverage  under  their  AGS's  of 
specific  matters  that  would  otherwise  be 
excluded  by  the  regulations. 

a.  Probationary  or  trial  periods.  An 
agency's  review  of  employee 
performance  or  conduct  during 
probationary  or  trial  periods  amounts  to 
an  extension  of  the  examining  process 
wherein  agencies  bear  significant 


responsibility  for  making  critical 
decisions  to  retain  or  not  retain 
employees  based  on  the  demonstrated 
skills,  abilities,  and  other  factors 
relating  to  job  performance  and/or 
conduct.  In  this  regard,  5  CFR  Part  315 
states  that  "(t)he  agency  shall  utilize  the 
probationary  period  as  fully  as  possible 
to  determine  the  fitness  of  the  employee 
and  shall  terminate  his  services  during 
this  period  if  he  fails  to  demonstrate 
fully  his  qualifications  for  continued 
employment."  Consistent  with  the  basic 
purpose  of  these  appointments  and  case 
law  issued  by  the  courts  (which  has 
consistently  held  that  probationary  and 
trial  period  employees  in  the 
competitive  and  excepted  service  do  not 
have  rights  to  seek  review  of  agency 
decisions  to  terminate  their  employment 
because  of  performance  or  conduct 
deficiencies),  OPM  is  proposing  to 
exclude  from  AGS  coverage  actions 
taken  by  agencies  to  separate  or 
terminate  such  employees.  With  regard 
to  separations  or  terminations  after  the 
completion  of  a  probationary  or  trial 
period,  the  proposed  regulations 
continue  to  permit  affected  employees 
access  to  the  AGS  to  the  extent  that 
they  do  not  have  third  party  appeal  to 
grievance  rights  outside  the  agency, 
b.  Expiration  dates  of  temporary 
personnel  actions.  With  respect  to  the 
expirations  of  temporary  and  limited 
time  appointments  and  promotions  on 
pre-established  dates.  OPM  is  clarifying 
that  such  actions  are  not  subject  to 
review  under  the  AGS.  This  position  is 
consistent  with  Governmentwide  policy 
in  parts  432  (Reduction  in  Grade  and 
Removal  Based  on  Unacceptable 
Performance)  and  752  (Adverse  Actions) 
which  excludes  the  expiration  of 
appointments/promotions  actions  from 
procedural  and  appellate  coverage  and 
recognizes  that  termination  of 
appointments  on  their  expiration  dates 
involves  a  nondisciplinary  action  based 
on  preestablished  conditions  of 
employment  known  and  agreed  to  by 
the  employees  affected. 

III.  Procedures 

Under  OPM's  proposed  regulations, 
agencies  would  continue  to  have  a  great 
deal  of  fiexibility  to  establish  AGS 
procedures  best  suited  to  resolving  the 
disputes  at  issue.  Thus,  under  the 
proposed  regulations,  a  single,  uniform 
AGS  could  be  established  for  the  entire 
agency  or  the  agency  could  establish 
different  procedures  for  different  types 
of  matters,  as  long  as  each  procedure 
complied  with  the  basic  procedural  and 
coverage  requirements  in  part  771.  OPM 
believes  that  prudent  exercise  of 
discretion  by  agencies  in  establishing 
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procedures  will  help  achieve  the 
objective  of  having  grievance  systems  ' 
that  work  fairly  and  efficiently  to 
resolve  disputes. 

OPM  is  proposing  limited  changes  in 
the  procedural  requirements  for 
establishing  and  administering  ACS's  as 
follows. 


A.  Prompt  Consideration 

The  requirement  for  the  prompt 
consideration  of  grievances  is  clarified 
80  that  each  agency's  grievance  system 
would  include  either  reasonable  overall 
time  frames  for  processing  grievances  or 
time  frames  assigned  to  each  individual 
step  in  the  grievance  process,  or  both — 
as  determined  appropriate  by  the 
agency.  OPM  is  hopeful  that  establishing 
time  frames  in  this  manner  will 
contribute  to  more  efficient  and  timely 
processing  of  grievances  and  will  help 
enhance  employee  perceptions  of  the 
AGS  as  a  fair  and  responsive  means  for 
resolving  workplace  disputes. 

B.  Fact-finding,  Hearings,  and  Other 
Means  of  Gathering  and  Assessing 
Dispute-related  Information 

Employee  perceptions  of  the  efficacy 
and  fairness  of  the  AGS  can  be 
enhanced  by  the  manner  in  which  the 
AGS  utilizes  fact-finding,  hearings,  and 
other  means  of  gathering  and  assessing 
information  pertaining  to  the  dispute  at 
hand.  In  this  regard,  the  proposed 
regulations  have  retained  the  flexibility 
for  agencies  to  utilize  various  means  to 
gather  and  assess  information.  OPM 
believes  that  agencies  are  best  suited  to 
determine  whether,  when,  and  in  what 
manner  fact-finding  and  other 
information  gathering  and  assessment 
means  should  be  utilized.  In  this  regard, 
OPM  is  clarifying  that  hearings  and 
other  means  of  gathering  and  assessing 
information  may  be  used,  but  are  not 
required,  as  part  of  the  fact-finding 
process. 

In  addition,  OPM  proposes  to  clarify 
that  fact-finders  or  other  persons  who 
are  conducting  a  hearing  or  utilizing 
other  means  for  obtaining  and  assessing 
dispute-related  information  cannot  be 
subordinate  to  an  agency  official 
involved  in  a  grievance  unless  that 
official  is  the  head  of  the  agency  activity 
concerned.  Further,  OPM  is  clarifying 
that  agencies  would  not  be  obligated  to 
obtain  "outside"  fact-finders  when  a 
grievance  is  filed  against  the  head  of  the 
agency  activity. 

C.  Grievance  Decisions 

OPM  proposes  to  retain  the  current 
requirement  that  an  agency  issue  a 
written  decision  whenever  it  received  a 
written  grievance  from  its  employees.  In 
addition.  OPM  believes  that  employees' 


perceptions  of  the  AGS's  fairness  can  be 
enhanced  if  decisions  on  whether  or  not 
to  grant  personal  relief  are  not  made  by 
individuals  against  whom  the  grievance 
is  filed  or  who  have  been  involved  in 
making  or  influencing  a  det:ision 
regarding  the  matter(s)  being  grieved. 
Accordingly,  OPM  proposes  to  clarify  its 
regulations  to  require  that  final  written 
decisions  must  be  made  by  an 
individual  who  is  at  a  higher 
organizational  level  than  anyone 
i.nvolved  in  the  grievance  (unless  the 
individual  involved  is  the  head  of  the 
agency  activity  concerned)  and  who  has 
not  previously  been  involved  in  making 
or  influencing  a  decision  regarding  the 
matter(s)  being  grieved.  An  agency 
activity  in  this  context  would  include  an 
organizational  entity  or  geographical 
subdivision  of  an  agency. 

D.  Grievance  Files 

Current  regulations  require 
establishing  a  grievance  file  only  when 
fact-finding  is  used.  However,  OPM 
believes  that  files  should  be  established 
whenever  a  written  grievance  is  filed, 
whether  or  not  fact-finding  is  utilized. 
This  will  help  ensure  that  obligations 
under  the  Privacy  Act  calling  for 
agency-specific  systems  of  records 
covering  grievance  matters  are  met,  that 
files  are  available  as  resource  material 
for  enhancing  the  fair  resolution  of 
individual  grievances,  and  that  data  is 
available  for  the  effective  review  and 
evaluation  of  AGS's.  Maintenance  of 
appropriate  grievance  files  should  also 
enhance  employees'  perceptions  of 
fairness  and  openness  regarding  the 
AGS.  Accordingly,  OPM  proposes  that 
grievance  files  be  established  in  all 
cases  where  written  grievances  are  filed 
by  employees.  While  agencies  may 
choose  to  establish  files  in  all  cases — 
written  or  unwritten  grievances — OPM 
beheves  that  a  requirement  to  establish 
files  in  all  cases,  including  those  where 
grievances  are  informally  raised,  may 
impose  an  undue  burden  on  some 
agencies  and  may  undermine  efforts  to 
resolve  informally  employee-employer 
disputes. 

E.  Cancellation/Suspension  of 
Grievance 

OPM  believes  that  grievance 
processing  and  dispute  resolution  can  be 
expedited  by  the  timely  elimination  of 
duplicative  or  overlapping  grievances, 
grievances  filed  over  unauthorized 
matters,  grievances  not  specifying 
appropriate  personal  relief,  and 
grievances  not  actively  pursued  by  the 
grievant  within  established  time  frames 
and  procedures.  To  help  accomplish 
this,  OPM  proposes  to  replace  section 
771.303  of  the  current  regulations 


concerning  employee  obligations  to 
comply  with  established  AGS 
procedures,  timeframes,  etc.  with  a  new 
section,  771.203,  which  clarifies  the 
conditions  under  which  agencies  may 
cancel  or  temporarily  suspend 
processing  of  inappropriate  grievances. 
Elimination  of  duplicative  and 
unauthorized  grievances  should  enhance 
the  timely  and  effective  resolution  of 
disputes. 

IV.  Review  of  Grievance  Systems  by 
Agencies  and  OPM 

OPM  proposes  to  add  a  new  S  771.204 
concerning  the  obligation  of  agencies  to 
periodically  evaluate  their  AGS's.  In  this 
regard,  the  OPM  study  of  AGS's  found 
that  most  systems  had  not  been 
evaluated  in  the  last  five  years  and  that 
the  lack  of  periodic  evaluation  may  have 
contributed,  in  some  cases,  to  problems 
with  timeliness  or  perceptions  of 
fairness.  OPM  believes  that  such 
reviews  and  evaluations  are  important 
because  they  can  determine  how  well 
grievance  systems  are  working,  point  to 
needed  changes,  and  help  ensure  agency 
accountability  in  exercising  their 
considerable  discretion  in  establishing 
and  administering  AGS's.  As  stated  in 
§  771.205,  OPM  also  will  continue  to 
monitor  AGS's  under  OPM's  general 
oversight  responsibilities  for  improving 
personnel  management  in  the  Federal 
sector. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  771 

Administrative  practice  and 
procedure;  Government  employees. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 

Director. 

Accordingly,  OPM  proposes  to  revise 
part  771  of  title  5  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  771 -AGENCY 
ADMINISTRATIVE  GRIEVANCE 
SYSTEM 

Sul>part  A— General 

Sec. 

771.101  Purpose. 

771.102  Definitions. 

771.103  Agency  coverage. 
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Sec. 

771.104  Employee  coverage. 

771.105  Grievance  coverage. 

Subpart  B — Establishment  and 
Administration  of  the  Agency 
Administrative  Grievance  System 

771.201  Establishment  and  publication. 

771.202  Criteria. 

771.203  Cancellation/suspension  of 
grievance. 

771.204  Review  by  the  agency. 

771.205  Review  by  the  Office  of  Personnel 
Management 

Authority:  5  U.S.C  1302.  3301.  3302.  7301; 
E.O.  9830,  3  CFR  1943-1948  Comp..  pp.  606- 
624:  E.0. 11222,  3  CFR  1965-1969  Comp..  p. 
30a 

Subpart  AMSeneral 

§  771.101    Purpose. 

The  purpose  of  the  agency 
administrative  grievance  system  is  to 
provide  a  fair,  equitable,  and  timely 
forum  for  internal  review  and  resolution 
of  disputes  on  employment-related 
matters  arising  within  Federal  agencies. 
This  part  sets  forth  requirements  for  the 
establishment  and  administration  of 
agency  administrative  grievance 
systems. 

S  771.102    Definitions. 
In  this  part: 

(a)  A  bargaining  unit  employee  means 
an  employee  included  in  an  appropriate 
exclusive  bargaining  unit  as  determined 
by  the  Federal  Labor  Relations 
Authority. 

(b)  An  employee,  as  defmed  by 
section  2105  of  title  5,  United  States 
Code,  means  a  current  employee  of  an 
agency  but  does  not  include  those 
employees  excluded  by  §  771.104(b)  of 
this  subpart.  A  former  employee  of  an 
agency  is  an  employee  under  this 
subpart  provided  the  employee  can  be 
given  a  remedy  consistent  with  law. 

(c)  A  grievance  means  a  request  by  an 
employee,  or  by  a  group  of  employees 
acting  as  individuals,  for  personal  relief 
in  a  matter  of  concern  or  dissatisfaction 
not  excluded  by  S  771.105(b)  of  this 
subpart  which  is  subject  to  the  control 
of  agency  management  and  relates  to 
the  employ'ment  of  the  employee(s). 

(d)  A  grievance  file  means  a  separate 
file  which  contains  all  documents  or 
copies  of  documents  related  to  the 
grievance,  including  but  not  limited  to, 
the  written  grievance  filed  by  the 
employee(s),  any  statements  of 
witnesses,  records  or  copies  thereof,  the 
report  of  a  hearing  if  one  is  held,  the 
report  of  a  fact-finder  when  fact-finding 
is  used,  statements  made  by  the  parties 
to  the  grievance,  and  the  agency's 
decision. 

(e)  Personal  relief  meaaa  a  specific 
remedy  benefitting  the  grievant(s)  and 


may  not  include  disciplinary  action  or 
othei  action  affecting  another  employee. 

§  771.103    Agency  coverage. 

(a)  Agencies  covered.  This  part 
applies  to  the  executive  agencies  and 
military  departments  as  defined  by 
sections  102  and  105  of  title  5,  United 
States  Code,  and  to  those  organizational 
units  of  the  legislative  and  judicial 
branches  having  positions  in  the 
competitive  service. 

(b)  Agencies  excluded.  This  part  does 
not  apply  to  the  Central  Intelligence 
Agency,  the  Federal  Bureau  of 
Investigation,  the  Defense  Intelligence 
Agency,  the  National  Security  Agency, 
the  Nuclear  Regulatory  Commission,  the 
Tennessee  Valley  Authority,  the  Postal 
Rate  Commission,  the  U.S.  Postal 
Service,  and  the  Administrative  Office 
of  the  United  States  Courts. 

§  771.104    Employee  coverage. 

(a)  Required  employee  coverage.  This 
part  covers  nonbargaining  unit 
employees  unless  they  are  excluded  by 
operation  of  paragraph  (b)  of  this 
section. 

(b)  Employees  excluded.  This  part 
does  not  apply  to  the  following 
employees: 

(1)  Noncitizens  appointed  under  Civil 
Service  Rule  VIU,  $  a3  of  this  UUe; 

(2)  Aliens  appointed  under  section 
1471(5)  of  title  22,  United  States  Code: 

(3)  Individuals  paid  from  funds  as 
defined  in  section  2105(c)  of  title  5  or 
section  4202(5)  of  title  38,  United  States 
Code; 

(4)  Physicians,  dentists,  nurses,  or 
other  employees  appointed  under 
chapter  73  of  title  38.  United  States 
Code; 

(5)  Members  of  the  Foreign  Service  of 
the  United  States  covered  under  the 
Foreign  Service  Grievance  System  as 
defined  by  the  Foreign  Service  Act  of 
1980;  or 

(6)  Other  categories  of  employees  as 
recommended  by  the  head  of  the  agency 
concerned  and  approved  by  the  Office 
of  Personnel  Management 

(c)  Discretionary  coverage.  An  agency 
may  extend  coverage  of  this  part  to: 

(1)  Bargaining  unit  employees  under 
the  following  circumstances: 

(i)  Where  no  negotiated  grievance 
procedure  is  in  effect  or 

(ii)  Where  a  negotiated  grievance 
procedure  does  not  cover  the  matter  at 
issue  by  operation  of  law  or  agreement 
of  the  agency  and  the  exclusive 
bargaining  representative; 

(2)  Reinstatement  and  transfer 
eligibles  applying  for  a  position  imder  a 
merit  promotion  program;  and 

(3)  Employees  excluded  by  paragraph 
(b)  of  this  section  when  recommended 


by  the  head  of  the  agency  concerned 
and  approved  by  the  Office  of  Personnel 
Management  (when  in  accordance  with 
law). 

§  771.105    Grievance  coverage. 

(a)  Matters  covered.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  this  part  applies  to  any 
matter  of  concern  or  dissatisfaction 
(grievance)  relating  to  the  employment 
of  an  employee  which  is  subject  to  the 
control  of  agency  management, 
including  any  matter  on  which  an 
employee  alleges  that  coercion,  reprisal, 
or  retaliation  has  been  practiced  against 
him  or  her  for  filing  a  grievance  under 
this  part.  Subject  to  the  approval  of 
OPM.  and  consistent  with  law,  the  head 
of  an  agency  may  request  that  matters 
excluded  by  paragraph  (b)  of  this 
section  be  covered  by  that  agency's 
administrative  grievance  system. 

(b)  Matters  excluded.  This  part  does 
not  apply  to  the  following  matters: 

(1)  The  content  of  established  agency 
regulations  and  policy; 

(2)  A  matter  which  the  employee  may 
grieve  under  a  negotiated  grievance 
procedure  established  under  section 
7121  of  title  5.  United  States  Code,  or  in 
which  the  employee  is  entitled  to  file  an 
appeal  or  other  formal  challenge  for 
which  the  following  organizations  have 
authority  to  grant  a  remedy;  The  U.S. 
Merit  Systems  Protection  Board,  the  U.S. 
Office  of  Personnel  Management,  or  the 
Equal  Employment  Opportunity 
Commission; 

(3)  Nonselection  for  promotion  from  a 
group  of  properly  ranked  and  certified 
candidates  or  failure  to  receive  a 
noncompetitive  promotion; 

(4)  A  preliminary  warning  notice  of  an 
action  which,  if  effected,  would  be 
covered  under  the  grievance  system  or 
excluded  by  paragraph  (b)(2)  of  this 
section; 

(5)  The  performance  evaluation  of  a 
Senior  Executive  Service  (SES) 
appointee  under  subchapter  II  of  chapter 
43  of  title  5,  United  States  Code;  the 
reassignment  of  an  SES  appointee 
following  the  appointee's  receipt  of  an 
unsatisfactory  rating  under  section  4314 
of  title  5,  United  States  Code;  the  return 
of  an  SES  career  appointee  to  the 
General  Schedule  or  another  pay  system 
during  the  one  year  period  of  probation 
or  for  less  than  fully  successful 
executive  performance  under  section 
3592  of  title  5,  United  States  Code,  or  for 
failure  to  be  recertified  under  section 
3393a  of  title  5.  United  States  Code:  the 
conditional  recertification  of  an  SES 
career  appointee  under  section  3393a  of 
tide  5.  United  States  Code;  or  the 
termination  of  an  SES  career  appointee 
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during  probation  for  unacceptable 
performance  under  subpart  D  of  part  359 
of  this  title; 

(6)  A  separation  or  termination  of  an 
employee  serving  in  a  probationary  or 
trial  period; 

(7)  The  substance  of  elements  and 
performance  standards; 

(8)  The  granting  of,  failure  to  grant,  or 
the  amount  of  an  award  granted  under 
part  430,  subpart  E;  the  granting  of, 
failure  to  grant,  or  the  amount  of  an 
award  granted  under  part  451;  the 
adoption  of  or  failure  to  adopt  an 
employee  suggestion  or  invention  under 
Part  451;  the  granting  of  or  failure  to 
grant  an  award  of  the  rank  of 
meritorious  or  distinguished  executive  to 
an  SES  career  appointee  under  section 
4507  of  title  5.  United  States  Code  and 
part  451,  subpart  B,  of  this  chapter,  the 
granting  of,  failure  to  grant,  or  the 
amount  of  a  performance  award  for  an 
SES  career  appointee  under  section  5384 
of  title  5,  United  States  Code,  and  part 
534,  subpart  D,  of  this  chapter;  or  the 
receipt  of  or  failure  to  receive  a  quality 
salary  increase  under  section  5336  of 
title  5,  United  States  Code; 

(9)  A  decision  to  grant  or  not  to  grpnt 
a  general  increase,  merit  increase,  or 
performance  award  under  the 
Performance  Management  and 
Recognition  System;  a  decision  to  grant 
or  not  to  grant  a  Senior  Executive 
Service  pay  rate  increase;  a  decision  to 
grant  or  not  to  grant  a  pay  rate  increase 
under  section  5376  of  title  5,  United 
States  Code,  and  part  534,  subpart  E;  or 
a  decision  on  the  granting  of  or  failure  to 
grant  cash  awards  or  honorary 
recognition  under  5  U.S.C.  chapter  54 
and  part  540  of  this  chapter; 

(10)  The  payment  of,  failure  to  pay,  or 
the  amount  of  a  recruitment  bonus,  a 
relocation  bonus,  a  retention  allowance, 
or  a  supervisory  differential  under  part 
575  of  this  title; 

(11)  The  expiration  of  a  temporary  or 
term  appointment  or  promotion,  or  a 
Senior  Executive  Service  limited 
emergency  or  limited  term  appointment, 
on  the  date  specified  as  a  condition  of 
employment  at  the  time  the  appointment 
or  promotion  was  made;  and 

(12)  Other  matters  as  recommended 
by  the  head  of  the  agency  involved  and 
approved  by  the  Office  of  Personnel 
Management. 

(c)  Discretionary  matters.  This  part 
does  not  apply  to  the  following  matters 
unless  the  agency  extends  coverage  to 
any  aspect  of  them: 

(1)  An  action  taken  in  accordance 
with  the  terms  of  a  formal  agreement 
voluntarily  entered  into  by  an  employee 
which: 

(i)  Assigns  the  employee  from  one 
geographical  location  to  another  or 


(ii)  returns  an  employee  from  an 
overseas  assignment; 

(2)  A  separation  or  termination  action 
not  covered  by  paragraph  (b)  of  this 
section;  and 

(3)  A  matter  in  which  the  employee 
files  a  complaint  or  other  challenge 
under  another  review,  reconsideration, 
or  dispute  resolution  process  within  the 
agency. 

Subpart  B— Establishment  and 
Administration  of  the  Agency 
Administrative  Grievance  System 

§  771.201    Establishment  and  publication. 

(a)  Establishment.  Each  agency 
covered  by  this  part  shall  establish  and 
administer  an  agency  grievance  system 
in  accordance  with  the  criteria  in  . 

§  771.202  of  this  subpart. 

(b)  Publication.  Each  agency  shall 
publish  and  make  available  to 
employees  copies  of  its  administrative 
grievance  procedure. 

§771.202    Criteria. 

The  following  criteria  shall  govern  the 
establishment  and  administration  of  an 
agency  administrative  grievance  system: 

(a)  Informal  and  voluntary  resolution 
of  employment-related  disputes  to  the 
extent  deemed  appropriate  by  the 
agency  using  such  means  as  counseling, 
mediation,  or  settlement; 

(b)  Prompt  consideration  of  Individual 
grievances,  including  setting  of 
reasonable  time  frames  for  overall 
processing  of  a  grievance  and/or  for 
each  step  in  the  grievance  procedure: 

(c)  Procedures  appropriate  for  the 
matter  being  grieved  which  provide  the 
employee  a  reasonable  opportunity  to 
present  a  grievance  and  receive  fair 
consideration  of  the  matter  grieved, 
including  (at  the  agency's  discretion) 
fact-finding,  hearings,  and  other  means 
of  obtaining  and  assessing  information 
pertaining  to  the  dispute  at  hearing,  or 
other  official  responsible  for  obtaining 
and/or  assessing  dispute-related 
information  must  be  one  who  has  not 
been  involved  in  the  matter  being 
grieved  or  in  the  grievance  itself,  and  is 
not  subordinate  to  any  official  who 
recommended,  advised,  made  a  decision 
on,  or  who  otherwise  is  or  was  involved 
in  the  matter  being  grieved  or  the 
grievance  itself,  unless  the  official  is  the 
head  of  the  agency  activity. 

(d)  Assurance  to  the  grievant  of: 

(1)  Freedom  from  restraint, 
interference,  coercion,  discrimination,  or 
reprisal  in  presenting  a  grievance; 

(2)  The  right  to  be  accompanied, 
represented,  and  advised  by  a 
representative  of  his  or  her  own 
choosing,  except  that  an  agency  may 
disallow  the  choice  of  an  individual  as  a 


representative  which  would  result  in  a 
confiict  of  interest  or  position,  which 
would  conflict  with  the  priority  needs  of 
the  agency,  or  which  would  give  rise  to 
unreasonable  costs  to  the  Government: 

(3)  A  reasonable  amount  of  official 
time  to  present  the  grievance  if  the 
employee  is  otherwise  in  a  duty  status; 
and 

(4)  The  right  to  communicate  with  the 
servicing  personnel  office  or  its 
equivalent. 

(e)  Assurance  to  the  grievant's 
representative  of: 

(1)  Freedom  from  restraint, 
interference,  coercion,  discrimination,  or 
reprisal  in  presenting  a  grievance:  and 

(2)  A  reasonable  amount  of  official 
time  to  present  the  grievance  if  the 
representative  is  an  employee  of  the 
agency  and  is  otherwise  in  a  duty  status. 

(f)  Establishment  of  a  grievance  file 
whenever  a  written  grievance  is  filed. 
Upon  request,  the  grievance  file  shall  be 
made  available  to  the  grievant  and/or 
his  or  her  representative  for  review. 

(g)  Whenever  a  written  grievance  is 
filed,  an  agency  official  shall  issue  the 
grievant  a  written  decision.  The  written 
decision  shall  give  the  reasons  for 
granting  or  not  granting  the  personal 
rehef  requested. 

(h)  Issuance  of  a  written  decision 
shall  be  by  an  agency  official  at  a  higher 
level  than  any  agency  employee 
involved  in  making  or  influencing  a 
decision  regarding  the  matter(s)  being 
grieved  or  the  grievance  itself  or  any 
agency  employee  having  a  direct 
interest  in  the  outcome  of  the  grievance, 
except  when  the  official  involved  is  the 
head  of  the  agency  activity. 

§771.203    Cancellation/suspension  of 
grievance. 

An  agency,  as  authorized  below,  may 
cancel  or  temporarily  suspend 
processing  of  a  grievance  or  a  portion  of 
a  grievance: 

(a)  At  the  grievant's  request  (cancel 
the  grievance  or  suspend  processing  the 
grievance  as  requested); 

(b)  If  a  grievant  is  an  employee 
excluded  from  coverage  by  operation  of 
§  771.104  of  this  part  or  if  the  matter(s) 
at  issue  is  excluded  from  coverage  by 
operation  of  §  771.105  of  this  part 
(cancel  the  grievance  if  the  employee  is 
excluded,  cancel  the  portion  of  the 
grievance  containing  excluded  matters); 

(c)  For  failure  of  the  grievant  to 
provide  sufficient  detail  to  clearly 
identify  the  matter  being  grieved  or 
specify  the  personal  relief  requested 
(cancel  the  grievance  or  suspend 
processing  the  grievance  until  the 
deficiency  is  corrected); 
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fd)  Where  the  grievant  requests  that 
disciplinary  or  other  detrimental  action 
be  taken  against  another  employee 
(cancel  the  improper  portion  of  the 
grievance): 

(e)  For  failure  of  the  grievant  to 
comply  with  the  appropriate  time  frames 
and  procedures  provided  in  the  agency's 
grievance  system  (cancel  the  grievance 
if  time  frames  are  not  met  or.  if  other 
procedural  defidencj'(s).  cancel  the 
grievance  or  suspend  processing  the 
grievance  until  the  deficiency  is 
corrected);  or 

(f)  When  the  grievant  has  previously 
filed  or  later  files  a  formal  appeal, 
complaint  or  other  challenge  on  the 
same  matter  under  another  formal 
dispute  resolution  process  identified  in 
§  771.105(bM2)  or  771.105(c)(4)  of  this 
part  (cancel  tliat  portion  of  the 
grievance  pending  or  resolved  in 
another  process). 

771.204    Review  by  ttw  agwwy. 

An  agency  shall  periodically  evaluate 
its  administrative  grievance  system  to 
ensure  that  it  is  meeting  the  purpose  and 
requirements  of  this  part. 

§771.205    Review  by  the  Office  Of 
Pefsonnei  Mene^e  1 1  lei  it. 

The  Office  of  Personnel  Management 
shall  review  from  time-to-time  agency 
administrative  grievance  systems 
established  and  administered  under  this 
part  to  determine  whether  the  systems 
meet  the  purpose  and  requirements  of 
this  part.  The  Office  shall  require 
corrective  action  to  bring  a  system 
which  fails  to  meet  the  purpose  and 
requirements  into  conformity.  The  Office 
does  not  act  on  a  request  to  review  a 
decision  on  an  individual  grievance. 

[FR  Doc.  91-23197  Filed  &-25-81;  &45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  920 

[Docket  No.  FV-91-2841 

KIwtfruit  Grown  in  California; 
Proposed  RuJe  to  Revise  Size,  Pack, 
and  Inspection  Requirements 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTKNi:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
eliminate  the  "well  filled"  requirement 
for  all  containers  of  California  kiwifruit 
except  trays.  The  size  designations  for 
kiwifruit  packed  in  volume-filled 
containers  would  also  be  changed. 
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Currently,  size  designations  fur  volume- 
filled  containers  are  defined  in  terms  of 
numerical  counts  per  8-pound  sample. 
The  proposed  change  would  permit  the 
weight  of  individual  samples  to  be  up  to 
4  ounces  less  than  the  specified  6 
pounds.  This  proposed  change  would 
also  have  the  e^ect  of  relaxing  the  size 
requirement  Finally,  this  proposal 
would  extend  the  time  period  for  which 
inspection  certificates  remain  valid  from 
December  1  to  December  15  of  each 
year.  These  proposed  actions  could 
result  in  reduced  packing  costs. 
DATES:  Comments  must  be  received  by 
October  28, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk.  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456.  room  2525- 
S,  Washington,  DC  2009O-*456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Caroline  C.  Thorpe.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  room  2525-S.  Washington. 
DC  20090-6456.  telephone  (202)  447- 
2020. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
and  Marketing  Order  No.  920  [7  CFR 
part  920],  regulating  the  handling  of 
kiwifruit  grown  in  California.  The 
marketing  agreement  and  order  are 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  [7  U.S.C  601-674).  hereinafter 
referred  to  as  the  Act 

This  rule  has  been  reviewed  by  the 
Department  of  Agricidtuxe  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 


through  group  action  of  essentially  small 
entities  acting  on  their  own  behalL 
Thus,  both  statutes  have  smeill  entity 
orientation  and  compatibility. 

There  are  approximately  100  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  marketing  order, 
and  approximately  850  producers  in  the 
production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  haying  annual  receipts  of 
less  than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  the  producers  and  abou* 
30  to  40  percent  of  the  handlers  of 
California  kiwifruit  may  be  classified  as 
small  entities. 

The  1990  fresh  utilized  production  of 
California  kiwifruit  totaled  9.7  million 
trays  and  tray  equivalents.  This  was  a  5 
percent  decrease  in  production  from  the 
previous  year  and  1  million  trays  less 
than  what  was  projected  for  the  season. 
For  the  past  10  years,  kiwifruit 
production  has  increased  in  California 
and  is  expected  to  increase  slightly  next 
season  to  a  total  of  about  10  million 
trays.  Most  of  the  crop  is  shipped  to 
fresh  markets  with  only  a  small  volume 
utilized  by  processors.  It  is  estimated 
that  about  92  percent  of  the  1991  crop 
will  be  consumed  in  Canada  and  the 
United  States.  Most  of  the  remaining  8 
percent  is  expected  to  be  exported  to 
Hong  Kong,  )apan,  Korea,  and  Mexico. 

Under  the  terms  of  the  marketing 
order,  fresh  market  shipments  of 
kiwifruit  are  required  to  be  inspected 
and  are  subject  to  grade,  size,  maturity, 
pack  and  container  requirements.  The 
handling  requirements  for  fresh 
California  kiwifruit  are  specified  in  7 
CFR  920.302  [50  FR  36568,  September  9, 
1985,  as  amended  at  54  FR  41436. 
October  10, 1989.  55  FR  19717.  May  16. 
1990.  and  55  42179.  October  10, 1990], 
Current  requirements  include 
specifications  that  such  shipments  be  at 
least  Size  49  and  contain  a  minimum  of 
6.5  percent  soluble  solids.  Also  included 
in  the  handling  regulations  are  a 
minimum  grade  requirement  and  a 
number  of  pack  and  container 
requirements,  including  minimum  net 
weight  requirements  for  kiwifruit 
packed  in  trays,  and  uniform  size 
requirements  for  fruit  packed  in  volume- 
filled  containers. 

At  a  meeting  held  on  April  26, 1991. 
the  Kiwifruit  Administrative  Committee 
(KAC).  the  agency  responsible  for  local 
administration  of  the  marketing  order, 
recommended  changes  in  the  existing 
size,  pack,  and  inspection  requirements 
to  become  effective  on  or  about 


September  15. 1991,  when  shipments  of 
the  1991  crop  are  expected  to  begin. 

Upon  the  basis  of  the  KACs 
recommendation,  this  rule  proposes 
eliminating  the  "well  filled"  requirement 
for  volume-filled  containers.  The  size 
designation  provisions  for  volume-filled 
containers  would  also  be  revised  so  that 
a  simple  average  of  the  weight  of  all 
samplp  units  in  a  lot  would  have  to  meet 
the  specified  &-pound  weight 
requirement  Individual  samples  would 
be  permitted  to  weigh  up  to  4  ounces 
less  than  the  8  pounds  per  sample 
presently  required.  Additionally,  this 
proposal  would  increase  the  time  period 
for  which  inspection  certiHcates  remain 
effective  from  December  1  to  December 
15  of  each  marketing  season. 

Currently,  all  containers  of  kiwifruit 
must  be  "well  filled."  The  KAC 
recommended  by  a  unanimous  vote  that 
this  requirement  apply  only  to  kiwifruit 
packed  in  trays.  Trays  include 
containers  with  compartments, 
cardboard  fillers  or  molded  trays. 
Volume-filled  containers  include  bags 
and  bulk  bins.  The  "well  filled" 
requirement  was  issued  in  1985  and 
applies  to  all  containers.  However,  it 
was  intended  to  apply  primarily  to 
trays.  Use  of  volume-filled  containers 
has  increased  from  14  percent  of 
shipments  during  the  1985/86  season  to 
about  50  percent  of  shipments  in  1989/ 
90.  Application  of  the  "well  filled" 
requirement  to  volume-filled  containers 
means  that  there  should  be  practically 
no  movement  of  the  fruit  within  the 
container.  This  is  not  consistent  with 
current  packing  practices  and  the  KAC 
therefore  recommended  that  the  "well 
filled"  requirement  be  eliminated  for 
volume-filled  containers. 

Most  kiwifruit  sold  in  volume-filled 
containers,  particularly  bulk  bins,  is  sold 
by  weight  and  not  volume.  Therefore, 
the  "well  filled"  requirement  for  volume- 
filled  containers  does  not  necessarily 
service  the  needs  of  the  handlers  or  the 
consumers.  Also,  if  certain  volume-filled 
containers  (e.g.,  bulk  bins)  are  packed  so 
that  there  is  practically  no  movement  of 
the  fniit  within  the  container,  the  weight 
of  the  fruit  on  top  may  crush  the  fruit  on 
the  bottom.  Eliminating  the  "well  filled" 
requirement  for  volume-filled  containers 
would  therefore  be  consistent  with 
current  marketing  practices  and  could 
result  in  improved  quality  of  California 
kiwifruit. 

The  KAC  also  voted  10  to  1  to 
recommend  amending  the  size 
designations  established'for  kiwifruit 
packed  in  volume-filled  containers,  as 
shown  in  subparagraph  (a)(4)(iii)  of 
920.302.  These  size  designations  are 
defined  by  numerical  counts,  which 
establish  maximum  numbers  of  fruit  per 


8-pound  sample  for  each  of  the  9 
established  sizes.  The  recommendation 
would  permit  individual  samples  to  be 
up  to  4  ounces  below  the  specified  8- 
pound  sample  weight  as  long  as  the 
average  weight  of  all  samples  from  a 
given  lot  is  at  least  8  pounds. 

Each  size  designation  has  a  maximum 
number  of  fruit  permitted  per  8-pound 
sample.  Currently  during  inspection,  the 
inspector  takes  from  a  container  the 
maximum  number  of  fruit  permitted  for 
a  particular  size.  For  example.  Size  30 
fruit  is  defined  as  having  a  maximum  of 
32  pieces  of  fruit  in  an  &-pound  sample. 
The  inspector  takes  32  pieces  of  fruit  as 
a  sample,  and  weighs  the  sample.  If  the 
sample  weighs  8  pounds  or  more,  it  is 
considered  to  meet  the  pack 
requirements:  any  sample  below  that 
weight  is  considered  to  fail  those 
requirements.  The  revision  would  permit 
a  weight  variance  of  up  to  4  ounces 
below  the  specified  8  pounds  for 
individual  samples.  However,  the 
average  weight  of  all  samples  would 
have  to  be  at  least  8  pounds  for  the  lot 
to  pass. 

The  effect  of  this  revision  is  minimal 
and  would  provide  needed  flexibility  in 
the  current  pack  requirements,  and 
reduce  additional  repacking  costs  due  to 
slight  variances  of  weight  that  occur 
during  packing.  This  revision  also  has 
the  effect  of  relaxing  size  requirements. 

Kiwifruit  grown  in  California  is 
t^'pically  harvested  in  late  September  or 
early  October.  The  fruit  is  packed 
shortly  after  harvest  and  placed  into 
storage  until  shipment.  The  shipping 
season  generally  extends  throughout  the 
year. 

About  55  percent  of  the  harvested 
fruit  is  inspected  as  it  is  being  packed, 
prior  to  storage.  While  the  majority  of 
fruit  is  inspected  prior  to  storage,  some 
handlers  have  their  fruit  inspected  after 
storage  just  prior  to  shipment. 

When  kiwifruit  is  stored,  a  black 
sooty  mold  sometimes  appears  on  the 
fruit's  surface.  This  mold,  caused  by 
fruit  juice  on  the  surface  of  the  fruit, 
usually  begins  to  show  after  the 
kiwifruit  has  been  in  storage  for  over  a 
month.  In  order  to  control  this  problem, 
a  time  limit  on  the  validity  of  inspection 
certificates  was  established.  The  tie 
limit  initially  established  in  1985  was 
until  January  15  or  21  days  from  the  date 
of  inspection,  whichever  was  later. 

In  1985,  it  appeared  that  kiwifruit 
harvested  in  October  maintained  its 
quality  through  the  following  mid- 
January.  However,  during  the  1988/89 
season,  problems  with  black  sooty  mold 
resulted  in  the  KAC  reevaluating  this 
position  and  the  date  was  changed  to 
December  1.  to  reduce  the  likelihood  of 


moldy  fruit  entering  commercial 
channels. 

The  KAC  has  now  recommended  that 
the  current  December  1  certificate  life 
date  be  changed  to  December  15.  The 
KAC  believes  that  the  December  1 
expiration  date  of  the  inspection 
certificate  requires  shippers  to  have 
their  fruit  inspected  a  second  time  too 
soon  after  the  initial  inspection.  Since 
most  fruit  is  harvested  during  October 
through  December,  much  of  the  fruit  has 
not  been  in  storage  long  enough  to 
develop  black  sooty  mold.  For  example, 
a  handler  may  pack  and  have  fruit 
inspected  on  November  10.  If  an 
inspection  certificate  remains  valid  only 
until  December  1,  the  handler  would 
have  to  have  the  fhiit  inspected  21  days 
later  if  it  is  to  be  shipped.  The  mold 
usually  does  not  appear  on  fruit  which  is 
stored  for  less  than  one  month. 

The  December  1  date  provides  that 
kiwifruit  could  be  inspected  up  to  2 
months  before  shipment  as  kiwifruit 
harvest  and  packing  typically  begin  in 
late  September  or  October.  However, 
during  the  last  three  seasons  an 
estimated  70  to  80  percent  of  the 
kiwifruit  was  shipped  after  December 
15.  The  KAC  therefore  believes  that  a 
new  date  of  December  15  would 
sufficiently  control  the  mold  problem  for 
most  of  the  kiwifruit  that  is  shipped. 

This  revision  would  change  the 
current  December  1  certificate  life  date. 
It  would  provide  that  a  certificate 
remains  valid  until  December  IS  or  21 
days  from  the  date  of  inspection, 
whichever  is  later.  Thus,  the  current  21- 
day  limitation  would  remain  in  effect 
with  respect  to  the  certificate  life.  This 
would  mean  that  kiwifruit  inspected  and 
packed  less  than  21  days  prior  to 
December  IS  would  not  have  to  be 
reinspected  until  21  days  later,  like 
kiwifruit  inspected  after  December  IS. 

Although  this  change  would  increase 
the  time  period  during  which  inspection 
certificates  are  valid,  it  should 
sufficiently  prevent  the  occurrence  of 
black  sooty  mold  on  kiwifruit  shipped  to 
fresh  markets.  It  would  also  reduce 
inspection  costs  by  adding  2  weeks  to 
the  inspection  certificate  life. 

Section  8{e)  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
kiwifruit  under  a  domestic  marketing 
order,  imported  kiwifruit  must  meet  the 
same  or  comparable  requirements.  The 
Act  does  not  authorize  the  imposition  of 
container  and  pack  requirements  on 
imports.  However,  the  proposal  to  allow 
a  weight  variance  of  up  to  4  ounces  per 
individual  sample  represents,  in  eff^.  a 
modification  of  size  requirements.  Thus 
a  corresponding  change  would  be 
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needed  in  the  kiwifruit  import 
regulation.  Such  change  will  be 
addressed  in  a  separate  rulemaking 
action. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period  will 
be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
920  be  amended  as  follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  920.155  is  revised  to  read  as 
follows: 

§  920.155    Inspection  requirement 

Certification  of  any  kiwifruit  which  is 
inspected  and  certified  as  meeting 
grade,  size,  quality,  or  maturity 
requirements  in  effect  pursuant  to 
§  920.52  or  S  920.53  during  each  fiscal 
year  shall  be  valid  until  December  15  of 
such  year  or  21  days  from  the  date  of 
inspection,  whichever  is  later. 

3.  Section  920.302  is  amended  by 
removing  paragraph  (a)(4)(i), 
redesignating  paragraphs  (a)(4](ii]. 
(a)(4)(iii),  and  {a){4)(iv)  as  (a)(4)(i). 
(a)(4)(ii),  and  (aH4)(iii),  respectively,  and 
revising  newly  redesignated  paragraphs 
(a)(4)(i),  (ii)  and  (iii)  to  read  as  follows: 

§  920.302    Grade,  size,  pack,  and  container 
regulations. 

(a)  *   *   ' 

(4)  *  *  * 

(i)  Kiwifruit  packed  in  containers  with 
cell  compartments,  cardboard  fillers  or 
molded  trays  shall  be  well  filled. 
Contents  shall  be  tightly  packed  but  not 
excessively  or  unnecessarily  bruised  by 
overfilling  or  oversizing.  Fruit  in  the 
shown  face  of  the  container  shall  be 
reasonably  representative  in  size  and 
quality  of  the  contents.  Such  fruit  shall 
be  of  proper  size  for  the  cells,  fillers  or 
molds  in  which  they  are  packed,  and 
shall  be  fairly  uniform  in  size.  When 
packed  in  closed  containers  the  size 
shall  be  indicated  by  marking  the 
container  with  the  numerical  count,  and 
the  contents  shall  conform  to  the 


marked  count.  The  fruit  packed  in  such 
containers  shall  meet  the  following 
minimum  weight  requirements  at  the 
time  of  initial  inspection: 


Size  designation  of  fruit 

Minimum  net 
weigMof 
fnjit(lbs.) 

7.5 

35  to  37 

7  25 

38  to  40 

6.875 

41  to  43 

44  and  smaNflr „.     „ 

6.75 
6.50 

The  average  weight  of  all  sample  units 
in  a  lot  must  meet  the  specified 
minimum  net  weight,  but  no  sample  unit 
may  be  more  than  4  ounces  less  than 
such  weight. 

(ii)  Kiwifruit  packed  in  bags,  volume 
filled  or  bulk  containers  may  not  vary 
more  than  V4-inch  (12.7  mm)  in  diameter 
if  Size  30  or  larger  not  more  than  %- 
inch  (9.5  mm)  in  diameter  if  Size  33,  36, 
39.  or  42;  and  not  more  than  Vi-inch  in 
diameter  (6.4  mm)  if  Size  45/46  or 
smaller.  Such  containers  shall  be 
marked  with  a  numerical  count  size 
designation  as  shown  in  Column  1  of  the 
following  table,  and  the  number  of  fruit 
per  8-pound  sample  shall  not  exceed  the 
corresponding  number  shown  in  Column 
2  of  the  table: 


Column  1,  numerical  cntint 
size  designation 

Column  2,  maximum 

number  o(  fruit  per  8- 

poond  sample 

25 

37 

27/28 

30 

30 

32 

33 

35 

36 ; 

40 

39 

45 

42 

50 

45/46 

57 

49 

60 

The  average  weight  of  all  sample  units 
in  a  lot  must  weigh  at  least  8  pounds, 
but  no  sample  unit  may  be  more  than  4 
ounces  less  than  8  pounds. 

(iii)  Not  more  than  10  percent,  by 
count,  of  the  containers  in  any  lot  and 
not  more  than  5  percent,  by  count,  of 
kiwifruit  in  any  container  may  fail  to 
meet  the  requirements  of  this  paragraph. 


Dated:  September  19, 1991. 

Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-23232  Filed  9-25-91;  8:45  am] 
Biixma  cooc  341(mu-ii 


7  CFR  Part  966 

(Docket  No.  FV-91-429] 

Florida  Tomatoes;  Expenses  and 
Assessment  Rate 

AQENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  966  for  the  1991-92  fiscal  period. 
Authorization  of  this  budget  would 
permit  the  Florida  Tomato  Committee 
(committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Comments  must  be  received  by 
October  7, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  room  2525- 
S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during  the 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456,  telephone  202^*47-2020. 
SUPPt-EMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  125  and  Order  No.  966  (7  CFR  part 
966),  regulating  the  handling  of  tomatoes 
grown  in  Florida.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
•Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
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that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  in 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  Florida  tomatoes  under  this  marketing 
order,  and  approximately  250  producers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  ha\ing  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
Tirms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Florida  tomato  producers 
and  handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1991- 
92  fiscal  period  was  prepared  by  the 
Florida  Tomato  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
committee  are  producers  of  Florida 
tomatoes.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget.  The  budget  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  a^ected 
persons  have  had  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  tomatoes.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  committee's  expenses. 

The  committee  met  on  September  5, 
1991,  and  unanimously  recommended  a 
1991-92  budget  of  $2,295,000,  $331,000 
more  than  the  previous  year.  Major 
increases  are  in  the  office  salaries, 
employee  travel,  depreciation, 
employees'  health  insurance,  and  social 
security  tax  categories,  plus  the  addition 
of  an  escrow  category  under  research. 
The  committee  anticipates 
recommending  additional  research 
projects  later  in  the  season  and  wanted 
to  have  the  funds  available.  These  funds 
will  remain  in  escrow  until  such  projects 
are  recommended  by  the  research 
subcommittee  and  approved  by  the 
Department. 

The  committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.04  per  2S-pound  container  of 
tomatoes,  an  increase  from  last  season's 
rate  of  $0,035.  This  rate,  when  applied  to 


anticipated  shipments  of  55.000,000  25- 
pound  containers,  would  yield  $2,200,000 
in  assessment  income.  This,  along  with 
$40,000  in  interest  and  other  income  and 
$55,000  from  the  committee's  authorized 
reserve,  would  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  beginning  of  the  1991-92  fiscal 
period,  estimated  at  $825,606,  were 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  period's  expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Tlierefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1991-92  fiscal  period  for  the 
program  began  on  August  1, 1991,  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  period 
apply  to  all  assessable  Florida  tomatoes 
handled  during  the  Hscal  period.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committee  at  a  public  meeting. 
Therefore,  it  is  found  and  determined 
that  a  comment  period  of  10  days  is 
appropriate  because  the  budget  and 
assessment  rate  approval  for  this 
program  needs  to  be  expedited. 

List  of  Subjects  in  7  CFR  Fart  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
966  be  amended  as  follows: 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  A  new  {  966.229  is  added  to  read  as 
follows: 

§  9WJM    ExpwwM  and  assMsmant  rat*. 

Expenses  of  $2,295,000  by  the  Florida 
Tomato  Committee  are  authorized,  and 
an  assessment  rate  of  $0.04  per  25-pound 
container  of  Florida  tomatoes  is 
established  for  the  fiscal  period  ending 
July  31, 1992.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 


Dated:  September  23, 1991. 
WiUiaoi  |.  Doyle. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 
[PR  Doc.  91-23233  Filed  9-25-91:  8:45  am] 

BILLING  COOC  34tO-01-M 


7  CFR  Part  981 
IFV-91-421PR1 

Handling  of  AInnonds  Grown  In 
California;  Change  of  Date  for 
Satisfying  lnedil>le  Disposition 
Obligations 

agency:  Agricultural  Marketing  SerN'ice. 
USDA. 


action:  Proposed  rule. 


summary:  This  proposed  rule  would 
change  the  date  from  July  31  to  August 
31  each  year,  by  which  handlers  of 
California  almonds  must  satisfy  their 
inedible  disposition  obligations.  The 
action  was  unanimously  recommended 
by  the  Almond  Board  of  California 
(Board),  the  agency  responsible  for  local 
administration  of  the  federal  marketing 
order  for  California  almonds.  TTie 
purpose  of  this  action  is  to  provide 
handlers  with  more  flexibility  in  their 
operations. 

DATES:  Comments  must  be  received  by 
October  28. 1991. 

FOn  FURTHER  INFORMATION  CONTACT 
Sonia  N.  Jimenez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
room  2525-S.  South  Building,  F&V,  AMS, 
USDA.  P.O.  Box  96456,  Washington.  DC 
20090-6456:  telephone:  (202)  475-5992. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  marketing 
agreement  and  Order  No.  981  (7  CFR 
part  981],  both  as  amended,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  eoi-«74l,  hereinafter 
referred  to  as  the  "Act." 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  under  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  has  been  determined  to  be  a 
"non-major"  rule  under  criteria 
contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
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or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  105  handlers 
of  California  almonds  subject  to 
regulation  under  the  marketing  order  for 
almonds  grown  in  California  during  the 
current  season.  There  are  approximately 
7,000  producers  in  the  regulated  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California  almonds  may  be  classified  as 
small  entities. 

This  proposed  rule  would  amend 
§  g81.422(a](5]  of  the  Administrative 
Rules  and  Regulations  issued  pursuant 
to  the  order,  to  allow  handlers  until 
August  31  of  each  year  to  satisfy  their 
inedible  disposition  obligation.  This 
proposed  action  is  based  on  a 
unanimous  recommendation  of  the 
Board  and  upon  other  available 
information. 

Section  981.42  of  the  order  provides 
that  handlers  are  required  to  deliver  a 
quantity  of  almond  kernels  equal  to  their 
inedible  disposition  obligation  to  the 
Board  or  Board  accepted  crushers,  feed 
manufacturers,  or  feeders.  A  handler's 
inedible  disposition  obligation  is  the 
percentage  of  inedible  kernels  in  lots 
received  by  such  handler  during  a  crop 
year,  as  determined  by  the  Federal-State 
Inspection  Service  (inspection  agency), 
less  any  tolerance  in  effect  for  the  crop 
year.  Section  981.42  also  provides  that 
the  Board  may  establish  rules  and 
regulations  necessary  to  the 
administration  of  these  provisions. 

Section  981.442(a)(5)  of  the  regulations 
provides  that  each  handlers  inedible 
disposition  obligation  is  satisfied  when 
the  almond  meat  content  of  the  material 
delivered  to  accepted  users  equals  the 
inedible  disposition  obligation,  but  no 
Idter  than  July  31  succeeding  the  crop 
year  in  which  the  obligation  was 
incurred.  On  June  28, 1991,  an  interim 
final  rule  changed  the  July  31  date  to 
August  31  for  handlers'  inedible 
disposition  obligation  for  the  1990-91 
crop  year  only. 

At  its  June  13, 1991,  meeting,  the 
Board  recommended  further  amending 
S  981.442(a)(5),  to  allow  handlers  until 
August  31  to  satisfy  their  inedible 
disposition  obligation  for  1991-92  and 
subsequent  seasons.  This  would  provide 


handlers  with  sufficient  time  to  process 
their  growers'  crop  and  sort  out  the 
inedible  material.  This  action  would 
also  allow  handlers  added  fiexibility  in 
meeting  their  inedible  disposition 
obligations.  Further,  extending  the  date 
until  August  31  should  not  interfere  with 
the  processing  of  new  crop  almonds,  as 
harvest  generally  begins  in  early 
September. 

This  action  would  relax  restrictions 
on  almond  handlers  and  does  not 
impose  any  additional  burden  on  costs 
on  handlers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  3&<day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period  will 
be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  961 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  proposed  to 
be  revised  as  follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Subpart— Administrative  Rules  and 
Regulations 

2.  Revise  the  last  sentence  in 
paragraph  (a)(5)  of  §  981.442  to  read  as 
follows: 

[This  action  will  appear  in  the  Annual 
Code  of  Federal  Regulations]. 

§981.442    Quality  control 

(a)  *  *  * 

(5)  *  *  *  Each  handler's  disposition 
obligation  shall  be  satisfied  when  the 
almond  meat  content  of  the  material 
delivered  to  accepted  users  equals  the 
disposition  obligation,  but  no  later  than 
August  31  succeeding  the  crop  year  in 
which  the  obligation  was  incurred. 
***** 

Dated:  September  23, 1991. 
William }.  Doyle, 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

|FR  Doc.  91-23237  Filed  9-25-91;  8:45  am| 

BILUNO  CODE  341O-02-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization 
Service 

8  CFR  Part  287 

[INS  No:  1242-91] 

RIN:1115-AB63 

Powers  and  Duties;  Subpoenas 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Proposed  rule. 

summary:  This  proposed  rule  amends  . 
existing  regulations  concerning 
subpoenas  by  renumbering  the  ^ 

paragraphs  in  8  CFR  287.4.  It  also 
amends  the  regulations  by  including 
immigration  officers  among  persons 
authorized  to  serve  a  subpoena  and  it 
authorizes  additional  specified 
immigration  officers  to  issue  subpoenas 
on  behalf  of  the  Immigration  and 
Naturalization  Service  (Service)  in 
conjunction  with  any  investigation  or 
proceeding.  The  impact  of  these  changes 
will  be  to  eliminate  some  of  the 
confusion  that  has  existed  in  the  past 
concerning  issuance  of  subpoenas. 
DATES:  Written  comments  must  be 
received  on  or  before  October  28, 1991. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  room  5304, 
Washington,  DC  20536.  To  ensure  proper 
and  timely  handling,  please  reference 
INS  number  1242-91  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ira  L.  Frank,  Senior  Special  Agent, 
Investigations  Division,  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
room  2207,  Washington,  DC  20536, 
telephone  (202)  514-0747. 
SUPPLEMENTARY  INFORMATION: 
Presently,  the  regulations  authorize 
service  of  a  subpoena  by  any  person 
over  18  years  of  age  not  a  party  to  the 
case.  As  a  matter  of  practice,  subpoenas 
have  been  served  by  immigration 
officers.  This  regulation  will  explicitly 
include  immigration  officers  among 
persons  authorized  to  serve  subpoenas. 
It  will  also  specifically  authorize 
issuance  of  subpoenas  in  conjunction 
with  any  investigation  or  proceeding, 
other  than  under  8  CFR  part  335,  by 
designated  immigration  officers 
pursuant  to  8  U.S.C.  1225.  An 
immigration  officer  will  not  be  required 
to  serve  a  subpoena  on  behalf  of  the 
alien  or  other  party  affected.  The  ' 
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regulation  will  make  clear  that  any 
immigration  officer  may  request  a 
subpoena  from  the  appropriate 
authority. 

There  are  various  reasons  why  these 
clarifications  are  desirable.  For 
example,  a  request  to  an  immigration 
judge  in  a  criminal  or  civil  case,  may 
prejudice  investigations  of  the 
immigration  and  Naturalization  Service 
(Service),  may  violate  an  order  of 
secrecy  from  a  grand  jury,  or  may  cause 
the  immigration  judge  to  be  privy  to 
information  not  relevant  to  the 
proceeding  before  him/her  and  possibly 
cause  a  lack  of  impartiality  or  the 
appearance  of  same.  A  request  for  a 
subpoena  can  still  be  made  to  an 
immigration  judge  subsequent  to  the 
commencement  of  any  proceeding  other 
than  under  8  CFR  part  335. 

These  amendments  will  clarify  that 
demonstrative  evidence  can  be  required 
to  be  produced  by  a  subpoena.  In 
performing  their  duties.  Service  officers 
may  need  to  examine  and  produce 
physical  objects  as  evidence.  Presently 
the  regulations  limit  the  issuance  of 
subpoenas  to  requiring  the  attendance 
of  witnesses  or  for  the  production  of 
books,  papers  and  other  documentary 
evidence,  or  both. 

The  Regional  Director,  Office  of 
Professional  Responsibility  will  be 
removed  from  the  list  of  immigration 
officers  who  may  issue  a  subpoena  and/ 
or  designate  service  of  same  since  the 
Office  of  Professional  Responsibility  is 
now  independent  from  the  Service  (Pub. 
L  100-504)  and  has  independent 
authority  to  obtain  subpoenas  from  the 
grand  jury  or  from  the  Office  of  the 
Inspector  General.  Certain  categories  of 
investigations  for  alleged  misconduct 
are  directed  by  Service  regional  offices. 
Where  a  subpoena  is  needed  in  such  an 
instance,  one  could  be  issued  by  any 
designated  immigration  officer  stationed 
in  each  regional  office. 

This  rule  adds  the  positions  of 
Director  and  Assistance  Director, 
Organized  Crime  Drug  Enforcement 
Task  Force  (OCDETF),  (New  York,  NY; 
Houston.  TX;  Los  Angeles,  CA;  and 
Miami,  FL)  to  the  list  of  Immigration  and 
Naturalization  Service  officials  who 
may  issue  a  subpoena  and/or  designate 
service  of  same.  The  Anti-Drug  Abuse 
Act  of  1988,  mandates  that  the 
Immigration  and  Naturalization  Service 
now  make  a  larger  commitment  to  the 
natural  drug  law  enforcement  effort  by 
placing  INS  agents  in  areas  that  were 
underserved  previously  or  where  a 
heavy  influx  of  alien  criminals  involved 
in  organized  narcotics  trafficking  poses 
an  imminent  danger  to  the  safety  and 
welfare  of  large  metropolitan  areas.  The 
authorities  being  granted  to  the  Director 


and  the  four  Assistant  Directors. 
Organized  Crime  Drug  Enforcement 
Task'Force  are  necessary  to  carry  out 
their  duties  under  the  provisions  of  the 
Organized  Crime  Drug  Enforcement 
Task  Force  Pilot  Project  set  forth  in 
subtitle  D,  section  6151,  of  the  Anti-Drug 
Abuse  Act  of  1988,  Public  Law  100-690. 

The  proposed  amendments  to  not 
alter  nor  affect  the  powers  or  duties  of 
immigration  judges,  but  do  rearrange  or 
renumber  the  existing  paragraphs  for 
greater  clarity  and  utility.  Section 
287.4(c)  is  merely  a  renumbering  of 
existing  S  287.4(a)(2)(ii)(D).  without 
change. 

This  proposed  rule  also  renumbers  the 
paragraphs  of  8  CFR  287.4.  concerning 
subpoenas.  The  renumbering  should 
help  eliminate  confusion  as  to 
procedures  surrounding  the  issuance  of 
subpoenas. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  not  a 
major  rule  within  the  meaning  of  section 
1(b)  of  E.0. 12291,  nor  does  this  rule 
have  Federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with  E.O. 
12612. 

List  of  Subjects  in  8  CFR  Part  287 

Administrative  practice  and 
procedure.  Aliens,  Deportation,  Powers 
and  authority  of  immigration  officers. 
Proof  of  official  records.  Subpoenas. 

Accordingly,  part  287  of  chapter  1  of 
title  8  of  the  Code  of  Federal  Regulations 
will  be  amended  as  follows: 

PART  287-FIELD  OFFICERS; 
POWERS  AND  DUTIES 

1.  The  authority  citation  for  part  287 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182. 1225. 1226. 
1251, 1252. 1357;  8  CFR  part  2. 

2.  Section  287.4  is  revised  to  read  as 
follows: 

§  287.4    Subpoena. 

(a)  Who  may  issue.  District  Directors. 
Deputy  District  Directors.  Chief  Patrol 
Agents.  Deputy  Chief  Patrol  Agents, 
Officers-in-Charge,  Patrol  Agents  in 
Charge.  Assistant  District  Directors  for 
Investigations,  Supervisory  Criminal 
Investigators  (Anti-Smuggling),  Service 
Center  Directors,  Assistant  District 
Directors  for  Examinations.  Director  and 
Assistant  Directors.  Organized  Crime 
Drug  Enforcement  Task  Force 
(OCDETF),  (New  York.  NY;  Houston. 
TX;  Los  Angeles,  CA;  and  Miami,  FL)  of 
the  Service,  may  issue  subpoenas 


requiring  the  attendance  and  testimony 
of  witnesses,  the  production  of  records, 
other  documentary  evidence,  and  the 
production  of  demonstrative  evidence 
for  use  in  any  criminal  or  civil 
investigation  or  any  proceeding  under 
this  chapter,  other  than  under  8  CFR 
part  335,  or  any  application  made 
ancillary  to  a  proceeding. 

(b)  Subpoena  issued  by  an 
immigration  judge  subsequent  to 
commencement  of  any  proceeding.  In 
any  proceeding  under  this  chapter,  other 
than  under  8  CFR  part  335.  and  in  any 
proceeding  ancillary  thereto,  the 
immigration  judge  having  jurisdiction 
over  the  matter  may,  upon  his/her  own 
volition  or  upon  application  of  a  trial 
attorney,  the  alien,  or  other  party 
affected,  issue  subpoenas  requiring  the 
attendance  of  witnesses,  or  for  the 
production  of  books,  papers  and  other 
documentary  evidence,  or  both.  A  party 
applying  for  a  subpoena  shall  be 
required,  as  a  condition  precedent  to  its 
issuance,  to  state  in  writing  or  at  the 
proceeding,  what  he/she  expects  to 
prove  by  such  witnesses  or 
documentary  evidence,  and  to  show 
affirmatively  that  he/she  has  made  a 
diligent  effort,  without  success,  to 
produce  the  same.  Upon  being  satisfied 
that  a  witness  will  not  appear  and 
testify  or  produce  documentary 
evidence  and  that  the  witness'  evidence 
is  essential,  the  immigration  judge  shall 
issue  a  subpoena. 

(c)  Appearance  of  witness.  If  the 
witness  is  located  more  than  100  miles 
from  the  place  of  the  proceeding,  the 
subpoena  shall  provide  for  the 
witnesses'  appearance  at  the  Service 
office  nearest  to  the  witness  to  respond 
to  oral  or  written  interrogatories,  unless 
the  Service  indicates  that  there  is  no 
objection  to  bringing  the  witness  the 
distance  required  to  enable  him/her  to 
testify  in  person. 

(d)  Form  of  subpoena.  All  subpoenas 
shall  be  issued  in  Form  1-138.  Every 
subpoena  issued  under  the  provisions  of 
this  section  shall  command  the  person 
or  entity,  to  which  it  is  addressed,  to 
appear  and  to  give  testimony  at  a  time 
or  place  specified.  A  subpoena  shall 
also  command  the  person  or  entity,  to 
which  it  is  addressed,  to  produce  the 
books,  papers,  documents  or  other 
evidence  specified  in  the  subpoena  at  a 
time  and  place  specified.  Demonstrative 
evidence  may  be  subpoenaed  by  any 
official  authorized  to  issue  a  subpoena 
as  set  forth  in  paragraph  (a)  of  this 
section.  If  a  subpoena  is  issued  in 
conjunction  with  a  pending  proceeding, 
it  shall  state  the  title  of  the  proceeding. 
A  subpoena  may  direct  the  taking  of  a 
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deposition  before  an  ofHcer  of  the 
Service. 

(e]  Service.  A  subpoena  issued  under 
this  section  on  behalf  of  any  party 
including  the  Service  may  be  served  by 
any  person,  over  18  years  of  age  not  a 
party  to  the  case  (except  an  immigration 
officer),  designated  to  make  such  service 
by  a  District  Director,  Deputy  District 
Director,  Chief  Patrol  Agent,  Deputy 
Chief  Patrol  Agent,  Patrol  Agent  in 
Charge,  OfTicer-in-Charge,  Assistant 
District  Director  for  Investigations, 
Supervisory  Criminal  Investigator  (Anti- 
Smuggling),  Service  Center  Director, 
Assistant  District  Director  for 
Examinations,  Director  or  Assistant 
Director,  Organized  Crime  Drug 
Enforcement  Task  Force  (OCDETF], 
(New  York,  NY;  Houston,  Texas;  Los 
Angeles,  CA;  and  Miami,  FL)  in  the 
Service  ofHce  having  administrative 
jurisdiction  over  the  area  in  which  the 
subpoena  is  issued  or  is  to  be  served.  A 
subpoena  issued  on  behalf  of  the 
Service  may  be  served  by  an 
immigration  officer.  A  subpoena  issued 
on  behalf  of  a  party  other  than  the 
Service  may  be  served  by  an 
immigration  officer,  if  the  other  party  so 
requests  and  would  be  otherwise 
entitled  to  a  waiver  of  fees  pursuant  to 
§  103.7(c)  of  this  chapter.  Service  of  a 
subpoena  shall  be  made  by  delivering  a 
copy  thereof  to  the  person  named 
therein,  and  by  tendering  to  him/her  the 
fee  for  one  day's  attendance  and  the 
mileage  allowed  by  law  by  the  United 
-States  District  Court  for  the  district  in 
which  the  testimony  is  to  be  taken. 
When  a  subpoena  is  issued  on  behalf  of 
the  Service,  fee  and  mileage  need  not  be 
tendered  at  the  time  of  service.  A  record 
of  such  service  shall  be  made  and 
attached  to  the  original  copy  of  the 
subpoena. 

(f)  Invoking  aid  of  court  If  a  witness 
neglects  or  refuses  to  appear  and  testify 
or  produce  evidence  as  directed  by  the 
subpoena  served  upon  him/her  in 
accordance  with  the  provisions  of  this 
section,  the  officer  issuing  the  subpoena 
shall  request  the  United  States  Attorney 
for  the  district  in  which  the  subpoena 
was  issued  to  report  such  neglect  or 
refusal  to  the  United  States  District 
Court,  and  to  request  such  court  to  issue 
an  order  requiring  the  witness  to  appear 
and  testify  and  to  produce  the  books, 
papers,  documents,  demonstrative,  or 
other  evidence  specified  in  the 
subpoena.  If  the  subpoena  was  issued 
by  an  immigration  judge,  he/she  shall 
request  the  District  Director  in  the 
district  in  which  the  subpoena  was 
issued  to  take  the  action  referred  to  in 
this  paragraph,  in  the  event  the  witness 
neglects  or  refuses  to  appear  and  testify 


as  directed  by  the  subpoena  served 
upon  him/her. 

Dated:  May  22. 1991. 
Gene  McNary, 

Commissioner,  Immigration  and 

Naturalization  Service. 

(FR  Doc.  91-23177  Filed  9-25-91;  8:45  am) 

BILUNG  COOC  4410-10-M 


DEPARTMENT  OF  TRANSPORTATIOM 
Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  Na  91-AGL-9] 

Proposed  Transition  Area 
EstabHsttment;  BeMe  Fourche,  SD 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

StiMMARY:  This  notice  proposes  to 
estabUsh  the  Belle  Fourche.  SD. 
transition  area  to  accommodate  a  new 
NDB  runway  32  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Belle 
Fourche  Municipal  Airport.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace.  The  SIAP  is 
predicated  on  a  non-federal  non- 
directional  beacon  (NDB)  located  on  the 
airport.  This  action  would  lower  the 
base  of  controlled  airspace  to  1200  &  700 
feet  above  the  surface  in  the  vicinity  of 
Belle  Fourche  Municipal  Airport  If  this 
rule  is  adopted,  concurrent  with  the 
SIAP  publication,  the  operating  status  of 
the  airport  would  change  from  VFR  to 
IFR. 

DATES:  Comments  must  be  received  on 
or  before  October  31, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7.  Attch: 
Rules  Docket  No.  91-AGL-9,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois. 
FOR  FtiRTHER  INFOmiATKMi  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division, 


System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporing  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  91-AGL-9".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (.NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center.  APA-430. 800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  fi  71.181  of  part  71  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area  at 
Belle  Fourche,  SD  to  accommodate  a 
new  NDB  runway  32  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Belle  Fourche  Municipal  Airport.  The 
SIAP  is  predicated  on  a  non-Federal 
NDB  located  on  the  airport.  This  action 
would  lower  the  base  of  controlled 
airspace  to  1200  and  700  feet  above  the 
surface  in  the  vicinity  of  Belle  Fourche 
Municipal  Airport.  If  this  rule  is 
adopted,  concurrent  with  the  SIAP 
publication,  the  operating  status  of  the 
airport  would  change  from  VFR  to  IFR. 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  estabbshed  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements.  Section  71.181  of  part  71 
of  the  Federal  Aviation  Reguations  was 
republished  in  Handbook  7400.6G  dated 
September  4. 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  reguatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  signiRcant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas 

Hie  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1348(a).  1354(a]. 
1510;  Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

§71.181    [Anwnitod] 

2.  Section  71.181  is  amended  as 
follows: 

Belle  Fourche.  SD  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.3  nautical 
mile  radius  of  Belle  Fourche  Municipal 
Airport  (lat.  44'44'28"  N.,  long.  103*51'40"  W.) 
and  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  a  11.3 
nautical  mile  radius  of  Belle  Fourche 
Municipal  Airport:  excluding  the  portion 
which  overlies  the  Rapid  City,  South  Dakota. 
1,200  foot  transition  area. 

Issued  in  Des  Plaines,  Illinois  on  September 
11, 1991. 
Teddy  W.  Burcham. 

Manager,  Air  Traffic  Division. 

[FR  Doc.  91-23167  Filed  9-25-81:  6:45  am] 

■ILUNO  CODE  4t10-1>-M 


14  CFR  PART  71 

[Airspace  Docket  No.  91-AQL-10] 

Proposed  Modification  to  Transition 
Area;  Grayling  Army  Airfield,  Grayling, 
Ml 

AQENCY*.  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  the  existing  Grayling  Army 
Airfield,  Grayling,  MI,  transition  area  to 
accommodate  a  new  VOR  runway  14 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Grayling  Army 
Airfield,  Grayling,  MI.  This  action  is 
predicated  on  a  non-federal  VOR 
located  on  the  airport.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  November  5, 1991. 
addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  cf  the 
Assistant  Chief  Counsel,  AGLr-7,  Attn: 
Rules  Docket  No.  91-AGUlO,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  Air  Traffic  Division,  System 
Management  Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATKM  CONTACT 

Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 

SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  91-AGL-lO".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  wrill 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA,  Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabilityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  or  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430, 800 
Independence  Avenue  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
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NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  designated 
transition  area  airspace  near  Grayling, 
MI.  The  present  transition  area  would 
be  modified  to  accommodate  a  new 
VOR  runway  14  SLAP  to  Grayling  Army 
Airfield,  Grayling,  MI.  The  modification 
to  the  existing  airspace  would  extend 
the  existing  Grayling.  MI,  transition  area 
8  nautical  miles  northeast  of  the 
Grayling  VOR  298  degree  radial  from 
the  6.6  nautical  mile  radius  to  15 
nautical  miles  northwest  of  the  airfield. 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  msy 
be  established  below  the  floor  cf  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements.  Section  71.181  of  part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4, 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishe4i>ody  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
.  criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
114  CFR  part  71)  as  follows: 


PART  71— (AMCNOEOl 

1.  The  authority  citation  for  part  71 

continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  134a(a),  1354(a), 
1510;  Executive  Order  10654: 49  U.S.C.  106(8) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.89. 

§71.181    [AnrwfMJodl 

2.  Section  71.181  is  amended  as 
follows: 

Grayling,  MI  [Revisad] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  nvithin  ■  0.8  nautical 
mile  radius  of  the  Grayling  Army  Airfield  (lat. 
44°40'49"  N.  long.  84'43'4B'  W).  Grayling.  Ml. 
and  within  4  nautical  miles  foutbwett  and  8 
nautical  miles  northeast  of  the  Grayling  VOR 
298  degree  radial  extending  from  tha  0.6 
nautical  mile  radius  to  15  nautical  milaa 
northwest  of  the  airfield. 

Issued  in  Des  Plaines.  IlKnois  on  September 
13, 1991. 
Teddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  91-23188  Filed  9-25-91;  8:45  am] 

BtLUNO  COCC  4aiO-13-M 


Coast  Guard 
33  CFR  117 
[CG02-91-03] 

Drawbridge  Operation  Regulatioiw; 
Arkansas  River 

agency:  Coast  Guard.  DOT. 

ACnoN:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  action  proposes  changing 
the  drawbridge  operating  regulations  on 
the  Arkansas  River  to  accurately 
describe  the  method  for  requesting 
opening  of  the  lift  spans  for  the  Baring 
Cross  Bridge  at  Mile  119.6.  the  Junction 
Bridge  at  Mile  118.7,  and  the  Rock  Island 
Railroad  Bridge  at  Mile  118.2.  These 
changes  reflect  the  creation  of  a 
Regulated  Navigation  Area  (RNA) 
encompassing  mile  118.2  to  mile  125.4  at 
Little  Rock,  Arkansas. 

DATES:  Comments  must  be  received  on 
or  before  November  12. 1991. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander(ob),  Second 
Coast  Guard  District  1222  Spruce  Street, 
room  2.107B.  St.  Louis,  Missouri  63103- 
2832,  Attention:  Docket  CGD2-91-03. 
The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
this  address.  Normal  office  hours  are 
between  7:45  ajn.  and  4:15  p.ra..  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand  delivered 
to  this  address. 
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FOR  FURTHER  INFOflMATION  COMTACT. 

Roger  K.  Wiebusch,  Bridge 
Administrator,  Second  Coast  Guard 
District,  314-539-3724. 

SUPPLEMENTARY  INFORMATtON: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD2-91-03)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
pertain,  identify  the  bridges,  and  give 
reasons  for  each  comment.  Receipt  of 
comments  will  be  acknowledged  if  the 
comment  so  requests.  The  proposed 
regulations  may  be  changed  in  light  of 
comments  received.  All  conmients 
received  before  the  end  of  the  comment 
period  will  be  considered  before  final 
action  is  taken  on  this  proposal.  No 
public  hearing  is  planned  but  one  may 
be  held  if  sufficient  written  requests  for 
a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  Wanda 
G.  Renshaw,  Project  Officer,  and 
Lieutenant  M.A.  Suire.  Project  Attorney, 
1222  Spruce  Street.  St.  Louis.  Missouri 
63103-2332. 

Discussion  of  Proposed  Regulations 

The  three  vertical  lift  drawbridges  in 
Little  Rock  Harbor  at  mile  118.2,  mile 
118.7.  and  119.6  are  maintained  in  the 
closed  position  and  are  remotely 
operated  by  a  dispatcher  in  North  LitUe 
Rock,  Arkansas.  The  regulations  must 
correctly  describe  the  method  used  for 
requesting  opening  of  the  draws  in  light 
of  the  Notice  of  Proposed  Rulemaking 
published  November  29. 1990  at  55  FR 
49538  to  establish  a  new  Regulated 
Navigation  Area  at  33  CFR  165.203. 

Federalism  Assessment  and 
Certification 

The  proposed  action  is  being  analyzed 
in  accordance  with  the  principles  and 
criteria  outlined  in  Executive  Order 
12612.  It  is  expected  that  the  proposed 
action  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federal  Assessment. 
The  proposed  action  simply  describes 
the  method  to  be  used  for  requesting 
opening  of  the  drawbridges  located  in 
the  RNA. 

Environmental  Assessment  and 
Certification 

This  action  is  being  reviewed  by  the 
Coast  Guard.  Preliminary  analysis 


indicates  that  this  proposal  qualifies  as 
R  Categorical  Exclusion  in  accordance 
with  paragraph  2.a2.g45)  of  the  NEPA 
Implementing  Procedures,  COMDTINST 
M16475.1B.  Interested  persons  are 
nonetheless  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  arguments  in  accordance  with 
the  procedures  outlined  earlier  in  this 
preamble.  Copies  of  all  documents  being 
considered  will  be  available  on  the 
docket  for  public  inspection. 

Economic  Assessment  and  Certification 

The  proposed  action  has  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  has  been 
determined  not  to  be  a  major  rule.  In 
addition,  this  rulemaking  is  considered 
to  be  nonsignificant  under  the  guidelines 
of  DOT  Order  2100.5  dated  May  22, 1960. 
Policies  and  Procedures  for 
Simplification,  Analj'sis,  and  Review  of 
Regulations.  An  economic  evaluation 
has  not  been  conducted  and  is  deemed 
unnecessary  as  the  impact  of  the 
proposed  action  is  expected  to  be 
minimal.  Revising  the  drawbridge 
regulations  to  accurately  reflect  the 
method  to  be  used  to  request  the 
opening  of  a  drawbridge  in  the  RNA  is 
justified.  Pursuant  to  5  U.S.C.  601.  et 
seq..  Regulatory  Flexibility  Act,  it  is 
certified  that  the  proposed  action  will  . 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  S3  CFR  Part  117 

Bridges. 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authorit>':  33  U.S.C.  499:  49.CFR  1.46;  33 


operated.  The  following  signals  shall  be 
used: 


era  1.05(g). 


II 


2.  §  117.12^  is  amended  by  revising 
paragraph  (a),  introductory  text, 
redesignating  paragraph  (b)  as 
paragraph  (c)  and  revising  the 
introductory  text;  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  1 17.123    Arkansas  A  Wttite  RIvar*— 
Automated  Railroad  Bridges 

(a)  Across  the  Arkansas  River,  the 
draw  of  the  Cotton  Belt  Railroad  (Rob 
Roy)  Bridge.  Mile  67.4.  is  maintained  In 
the  closed  position  and  is  remotely 


(b)  The  draws  of  the  Rock  Island 
Railroad  drawbridge.  Mile  118.2,  the 
Junction  Railroad  Bridge,  Mile  118.7  and 
the  Baring  Cross  Railroad  Bridge,  Mile 
119.6,  Arkansas  River,  at  Little  Rock,  are 
maintained  in  the  closed  position  and 
are  remotely  operated.  The  following 
procedures  apply: 

(1)  Normal  Flow  Procedures.  Any 
upbound  or  downbound  vessel  requiring 
opening  of  the  draw  of  these  three 
bridges  shall  establish  contact  by 
radiotelephone  with  the  remote  operator 
on  VHF-FM  Channel  13  in  North  Little 
Rock,  Arkansas.  The  remote  bridge 
operator  will  ad\i8e  the  vessel  whether 
the  spans  can  be  immediately  opened 
and  maintain  constant  contact  with  the 
vessel  until  the  span  has  opened  and  the 
vessel  passage  has  been  completed.  If 
any  or  all  of  the  bridges  cannot  be 
opened  immediately,  the  remote  bridge 
operator  will  notify  the  calling  vessel 
and  provide  an  estimated  time  for 
individual  bridge  openings. 

(2)  High  Velocity  Flow  Procedures. 
The  area  between  mile  118.2  and  mile 
125.4  has  been  designated  as  a  regulated 
navigation  area  (RNA).  During  periods 
of  high  velocity  flow,  which  is  defined 
as  a  flow  rate  of  70,000  cubic  feet  per 
second  or  greater  at  the  Murray  Lock 
and  Dam,  mile  125.4,  downbound 
vessels  shall  contact  the  remote  bridge 
operator  on  VHF-FM  Channel  13  before 
departing  Murray  Lock  and  Dam  or  the 
mooring  cells  at  Mile  121.5  to  request 
that  the  Rock  Island,  Junction,  and 
Baring  Cross  Railroad  drawbridges  be 
opened.  The  remote  bridge  operator 
shall  immediately  respond  to  the 
vessel's  call  and  open  all  three  bridges 
and  keep  them  in  die  open  position  until 
the  downbound  vessel  has  passed 
through  each  bridge.  If  all  of  the  bridges 
cannot  be  opened  immediately,  the 
remote  bridge  operator  will  immediately 
notify  the  downbound  vessel  and 
provide  an  estimated  time  for  bridge 
openings.  Upbound  vessels  shall  request 
openings  in  accordance  with  the  normal 
flow  procedures  as  set  forth  above.  The 
remote  bridge  operator  shall  keep  all 
approaching  vessels  informed  of  the 
position  of  the  drawbridge  spans. 

(c)  The  draws  of  the  Burlington 
Northern  Railroad  Bridge,  Mile  300.8 
Arkansas  River  at  Van  Buren,  and  the 
Missouri  Pacific  Raihx>ad  Bridge,  Mile 
7.5  White  River  at  BenzaL  are 
maintained  in  the  open  position  with  a 
minimum  vertical  clearance  of  52  feet 
except  as  foUowK 


Dated:  August  28. 1901. 
W.).  Ecker, 

Rear  Admiral  (Lower  Half).  US.  Coast  Guard, 
Commander.  Second  Coast  Guard  DiilricL 
(PR  Doc.  91-23205  Filed  9-25-81:  6:45  am) 

BIUJNO  COOE  4«10-t«-M 


33  CFR  Part  161 

(COD  »1-032] 

RINniS-AD7« 

Prince  William  Sound  Automated 
DepefMlent  Surveillance  System; 
Equipment  Carriage  Requlrenf>«nt 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  In  response  to  section  5004  of 
the  Oil  Pollution  Act  of  1990,  the  Coast 
Guard  is  proposing  regulations  to 
require  tank  vessels  of  20.000  DWT  or 
more,  operating  in  Prince  William 
Sound,  to  carry  Automated  Dependent 
Surveillance  Shipbome  Equipment 
(ADSSE).  The  ADSSE  would 
automatically  provide  the  Vessel  TrafTic 
Center  (VTC)  in  Valdez,  AK.  with 
position  information  on  tank  vessels  at 
greater  distances  than  now  available, 
allowing  traffic  management  decisions 
to  be  made  in  a  more  timely  and  reliable 
fashion.  The  automatic  feature  would 
enhance  vessel  safety  by  reducing  the 
amount  of  time  the  tank  ship's  officers 
spend  communicating  by  voice  radio 
with  the  VTC. 

date:  Comments  must  be  received  on  or 
before  November  12, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  (G-LRA-2/3406).  (CGD 
91-032),  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  SW..  Washington, 
DC  20593-0001.  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  267-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Room  3406.  U.S. 
Coast  Guard  Headquarters. 

A  copy  of  the  material  listed  in 
"Incorporation  by  Reference"  of  this 
preamble  is  available  for  inspection  at 
Room  3302.  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
Washington,  DC  or  the  Radio  Technical 
Commission  for  Maritime  Services,  655 
15th  Street  NW..  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  Riley,  Project  Manager, 
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Navigation  Safety  Systems  Special 
Projects  Staff.  Tel.  (202)  267-0412. 
SUPPtfMENTARY  INFORM/tTtON: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(COD  91-032)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting- 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  in  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Bruce  Riley. 
Project  Manager,  and  Nicholas 
Grasselli,  Project  Counsel,  Office  of 
Chief  Counsel. 

Background  and  Purpose 

The  Oil  Pollution  Act  of  1990  (Pub.  L 
101-380)  directs  the  Coast  Guard  to 
acquire,  install,  and  operate  additional 
equipment  as  necessary  to  provide 
surveillance  of  tank  vessels  throughout 
Prince  William  Sound.  Under  the  Act, 
the  VTC  display  equipment  must  also 
have  the  capability  to  initiate  an  alarm 
to  alert  the  VTC  watchstander  when  a 
tank  ship  deviates  from  a  designated 
navigation  route;  The  VTC  in  Valdez 
now  relies  on  limited  radar  surveillance 
and  periodic  voice  radio  reports  to  track 
tank  vessels  transiting  the  Sound. 

The  Coast  Guard  has  investigated 
various  types  of  surveillance  systems, 
including  radar  and  dependent 
surveillance  systems,  which  could  meet 
these  requirements.  Total  radar 
coverage  of  Prince  William  Sound  is 
possible,  but  would  be  cost  prohibitive. 
Dependent  surveillance  is  a  system 
involving  the  cooperation  of  the  vessel. 
This  system  requires  that  a  vessel  have 
a  means  to  determine  its  position  and 
communicate  this  position  along  with  an 
identification  code  and  a  time  stamp  to 
a  shore  station. 
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The  dependent  surveillance  process 
can  be  broken  down  into  two 
subsystems — navigation  and 
communications.  As  they  relate  to 
dependent  surveillance,  navigation  is 
the  means  to  determine  a  vessel's 
position:  and  communications  is  the 
means  by  which  information  on  the 
vessel's  position  is  passed  to  a  shore 
station. 

The  Coast  Guard  reviewed  different 
combinations  of  navigation  and 
communications  equipment  that  could 
meet  operational  performance  standards 
and  approach  the  accuracy  requirements 
for  a  traffic  management  system.  Many 
navigation  systems  cannot  be  used 
because  the  Coast  Guard  is  proposing  to 
require  true  position  accuracy  of  less 
than  10  meters.  Most  communications 
products  were  rejected  because  they 
could  not  meet  the  Coast  Guard 
requirements  for  latency  (less  than  10 
seconds)  or  message  length. 

In  the  final  analysis,  the  only  system 
that  the  Coast  Guard  has  identified 
which  meets  the  stated  requirements, 
without  being  cost  prohibitive,  is  an 
Automated  Dependent  Surveillance 
system  (ADS)  using  Differential  Global 
Positioning  System  (DGPS).  The  ADSSE 
would  include  a  DGPS  receiver,  a 
marine  radiobeacon  band  receiver 
capable  of  receiving  differential  GPS 
error  correction  messages,  a  VHF/FM 
transceiver  using  Digital  Selective 
Calling  (DSC),  and  a  control  unit. 

Once  the  position  information  is 
received  by  the  VTC,  it  would  be 
processed  and  displayed  in  the  VTC. 
With  all  tank  ship  positions  displayed, 
the  VTC  operator  could  make  decisions 
concerning  hazardous  traffic  situations 
earlier  in  a  tank  ship's  transit,  thereby 
reducing  the  potential  for  a  collision  or 
grounding.  As  part  of  the  VTC  display 
equipment,  an  alarm  indicating  that  a 
tank  ship  has  proceeded  out  of  or  into  a 
specified  area  would  alert  the 
watchstander  in  the  VTC. 

The  proposed  regulations  would 
provide  a  uquirement  for  tank  vessels 
of  20.000  DWT  or  more  to  carry  the 
ADSSE  while  transiting  Prince  William 
Sound.  The  proposed  rule  would  allow  a 
one  year  compliance  period  with 
carriage  becoming  mandatory  one  year 
after  publication  of  the  final  rule. 

Discussion  of  Proposed  Amendments 

Section  161.376(a)  would  be  amended 
to  include  the  requirement  for  tank 
vessels  20.000  DWT  or  more  to  carry  the 
ADSSE.  The  ADSSE  would  have  to  meet 
specific  accuracy,  transmission, 
receiving,  and  display  requirements. 


Incorporation  by  Reference 

The  following  material  would  be 
incorporated  by  reference  in  §  161.376: 
RTCM  Recommended  Standards  For 
Differential  NAVSTAR  GPS  Service, 
Version  2.0.  dated  January  1, 1990. 
published  by  the  Radio  Technical 
Commission  for  Maritime  Services 
(RTCM)  Special  Committee  104.  RTCM 
Paper  134-89/SC104-68.  Copies  of  the 
material  are  available  for  inspection  in 
the  docket  and  where  indicated  under 
"ADDRESSES". 

Before  publishing  a  final  rule,  the 
Coast  Guard  will  submit  this  material  to 
the  Director  of  the  Federal  Register  for 
approval  of  the  incorporation  by 
reference. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040:  February  26, 
1979). 

This  proposed  rulemaking  is  intended 
to  benefit  the  environment  by  reducing 
the  potential  for  catastrophic  oil  spills 
which  may  result  from  tankers  involved 
in  groundings,  rammings  or  collisions. 

The  only  potential  cost  to  VTS  users 
will  be  the  initial  purchase  price  of  the 
ADSSE.  The  equipment  could  cost  as 
much  as  $50,000  per  vessel.  However, 
compared  to  the  annual  operating  costs 
of  the  tank  vessels  required  to  carry  the 
ADSSE.  the  Coast  Guard  considers 
$50,000  to  be  a  reasonable  amount.  The 
Coast  Guard  estimates  that  40  to  50  tank 
ships  will  be  affected  by  this  proposed 
rulemaking.  The  estimated  total  cost  of 
outfitting  all  affected  tank  ships  is 
$2,000,000  to  $2,500,000. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

This  regulation  would  affect  owners 
and  operators  of  tank  vessels  of  20,000 
or  more  DWT  operating  in  Prince 
William  Sound.  The  construction  costs 
of  vessels  of  this  size  is  such  that  their 
owners  and  operators  tend  to  be  major 
corporations  or  subsidiaries  of  major 
corporations.  Business  entities  with  the 
capital  and  operating  costs  of  this 
magnitude  do  not  meet  the  definition  ot 
"small  entities." 


Federalism 


Environme 
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For  the  reasons  stated  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposed  rulemaking  contains  no 
information  collection  requirements.  AH 
reports  are  made  automatically  via 
VHF/FM.  The  automatic  reports 
required  by  these  proposed  rules  are 
considered  to  be  operational 
communications  and  transitory  in 
nature,  and  therefore  do  not  constitute 
the  collection  of  information  under  the 
Paperwork  Reduction  Act. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  1261Z  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2B2. 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  Paragraph  c.  of  section 
2.B.2.  which  addresses  Coast  Guard 
operations  in  support  of  statutory 
authority  in  the  area  of  maritime  safety 
supports  this  finding.  While  this 
rulemaking  may  have  a  positive  e^ect 
on  the  environment  by  minimizing  the 
risk  of  environmental  harm  resulting 
from  collisions  and  groundings,  the 
impact  is  not  expected  to  be  significant 
enough  to  warrant  further 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "addresses." 

List  of  Subjects  in  33  CFR  Part  161 

Harbors,  Navigation  (water).  Vessels, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  181  of  title  33  CFR  as 
follows: 

PART  161-(AMENDED] 

1.  The  authority  citation  for  Part  161  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231,  2734:  49  CFR  1.46. 

2.  Section  161,376  is  amended  by 
adding  paragraph  (a){5)  to  read  as 
follows: 


$161,376    Tank  v**s«U  In  ttw  VTS  ArM. 
(a)  •  •  • 

(5)  Have  Automated  Dependent 
Surveillance  Shipborne  Equipment 
f  ADSSE)  consisting  of  a  twelve  channel 
all-in-view  Global  Positioning  System 
(DGPS)  receiver,  a  marine  band  Non- 
Directional  Beacon  receiver  capable  of 
receiving  differential  GPS  error 
correction  messages,  a  VHF/FM 
transceiver  using  Digital  Selective 
Calling  (DSC)  on  channel  70  (156.525 
MHz),  and  a  control  unit. 

(i)  The  ADSSE  must  have  the 
following  capabilities: 

(A)  Using  DGPS.  sense  the  position  of 
a  tank  vessel  and  determine  time  of  the 
position.  Universal  Coordinated  Time 
(UTC). 

(B)  Fully  utilize  the  broadcast  type  1. 
2,  3,  6,  7,  g,  and  16  messages  as  specified 
in  RTCM  Recommended  Standards  For 
Differential  NAVSTAR  GPS  Service. 
Version  2.0,  dated  January  1. 1990  in 
determining  the  required  information; 

(C)  Achieve  a  position  error  which  is 
less  than  ten  meters  (32.8  feet)  2 
distance  root  mean  square  (2  drms)  from 
the  true  North  American  Datum  of  1983 
(NAD  83)  position  as  transmitted  to  the 
VTC; 

(D)  Achieve  a  course  error  which  is 
less  than  0.5  degrees  from  true  course 
over  ground  as  transmitted  to  the  VTC 
and  a  speed  error  which  is  less  than  0.05 
knots  from  true  speed  over  ground  as 
transmitted  to  the  VTC. 

(E)  Receive  and  act  upon  commands 
from  the  VTC  broadcast  as  DSC 
messages  on  channel  70  (156.525  MHz): 

(F)  Transmit  the  vessel's  position 
which  is  tagged  with  the  UTC  at  position 
solution  and  the  vessel's  course  over 
ground,  speed  over  ground,  and  Lloyd's 
registration  number  to  the  VTC; 

(G)  Receive  and  act  upon  the  RTCM 
messages  which  are  broadcast  as 
minimum  shift  keying  modulated 
medium  frequency  signals  in  the  marine 
radiobeacon  band  and  supply  the 
messages  to  the  GPS  receiver; 

(H)  Display  a  visual  alarm  to  indicate 
to  shipboard  personnel  when  a  failure  to 
receive  or  utilize  the  RTCM  messages 
occurs; 

(I)  Display  a  separate  visual  alarm 
which  is  triggered  by  the  VTC  utilizing  a 
DSC  message  to  indicate  to  shipboard 
personnel  when  the  VTS  cannot  provide 
the  required  system  accuracy;  and 

(J)  Display  two  RTCM  type  16 
messages,  one  of  which  must  display  the 
position  error  when  it  is  broadcast. 

(ii)  The  ADSSE  will  be  considered  to 
be  non-operational  should  it  fail  to; 

(A)  Respond  to  the  required  VTS 
commands; 


(B)  Utilize  broadcast  messages;  or 

(C)  Provide  the  VTS  with  the  required 
information  at  the  required  accuracies. 

Dated:  Septeinl>er  23. 1991. 
|.W.  Lockwood. 

Captain.  U.S.  Coast  Guard.  Chief.  Office  of 
Navigation  Safety  and  Waterway  Se/r/ces. 
[FR  Doc.  91-23206  Filed  »-25-91:  8:45  am) 
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33  CFR  Part  162 
(CGD  ss-ogfi] 
RIN211S-AC03 

Navigation  on  Certain  Wattrways 
Tributary  to  the  Gulf  of  Mexico 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  those  Inland  Waterways 
Navigation  regulations  governing  the 
Gulf  Intracoastal  Waterway  (GIWW) 
and  all  other  waterways  tributary  to  the 
Gulf  of  Mexico  (except  the  Mississippi 
River,  its  tributaries.  South  and 
Southwest  Passes,  and  the  Atchafalaya 
River]  from  Saint  Marks.  Florida,  to  the 
Rio  Grande.  Over  time  those  regulations 
have  grown  in  some  ways  awkward, 
redundant,  and  superfluous.  The  Coast 
Guard  expects  that  the  rulemaking 
proposed  here  will  streamline  the 
language,  conform  the  regulations  to 
current  practice,  and  reduce  the 
collection-of-information  burden  on  the 
public  by  eliminating  the  need  to  seek 
permits  for  the  conunonest 
configurations  of  tows. 
DATES:  Comments  must  be  received  on 
or  before  December  26. 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretarj-,  Marine 
Safety  Council  (G-LRA-2,  3406),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW..  Washington.  DC  20593-0001, 
or  may  be  delivered  to  room  3406  at  the 
above  address  between  6  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-1477.  Comments  on 
collection-of-Information  requirements 
must  be  mailed  also  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  725 17th  Street,  NW.. 
Washington,  DC  20503,  ATTN:  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406,  U.S. 
Coast  Guard  Headquarters. 
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FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  John  Fidaleo  (Project  Officer. 
Eighth  Coast  Guard  District.  Aids  to 
Navigation  Branch],  (504)  589-4686;  or 
Mr.  Harry  C.  Robertson  (Project 
Manager,  Coast  Guard  Headquarters. 
Short-Range  Aids-to-Navigation 
Division).  (202)  267-0405. 
SUPPt^MENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
[CGD  85-096]  and  the  specific  section  of 
the  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  first  address  under 
"ADDRESSES".  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Harry  C. 
Robertson,  Project  Manager,  and  Mr. 
Patrick  J.  Murray,  Project  Counsel. 
Office  of  Chief  Counsel. 

Background  and  Purpose 

By  Memorandum  of  Understanding 
signed  May  5. 1977.  the  Army  Corps  of 
Engineers  transferred  certain  regulations 
on  the  navigation  of  inland  waterways 
to  the  Coast  Guard  under  the  Ports  and 
Waterways  Safety  Act  (33  U.S.C.  1221, 
Pub.  L  92-340.  86  Stat.  424.  as  amended 
by  Pub.  L  95-474,  92  Stat.  1471). 

Pursuant  to  the  Ports  and  Waterways 
Safety  Act  and  further  delegation  by  the 
Secretary  of  Transportation  in  49  CFR 
1.46(n)(4).  the  Commandant  of  the  Coast 
Guard  has  authority  to  regulate 
navigation  on  certain  navigable  waters 
of  the  United  States  for  purposes  of 
marine  safety  and  environmental 
protection.  Enforcement  procedures  for 
these  regulations  appear  at  33  CFR  1.07. 
Various  features  of  33  CFR  207  shifted 
into  33  CFR  162  [42  FR  51758  (September 
29, 1977)].  But  they  shifted  with  little 
change  in  language.  In  the  ensuing 


years,  experience  has  revealed  that  the 
language  in  33  CFR  162.75  is  in  some 
ways  superfluous,  redundant,  and 
unduly  restrictive.  This  proposal  should 
streamline  the  language,  conform  the 
regulations  to  current  practice,  and 
reduce  the  coUection-of-information 
burden  of  the  public  by  eliminating  the 
need  to  seek  permits  for  the  commonest 
configurations  of  tows. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  amend 
§  162.75  of  title  33.  Code  of  Federal 
Regulations.  It  would  ehminate 
paragraphs  (a)(2),  (b)(2),  (b)(3)(iii),  and 
(b)(7)  of  33  CFR  162.75  because  they 
repeat  requirements  already  and  more 
properly  stated  in  other  regulations.  It 
would  revise  the  remaining  paragraphs 
to  reflect  current  practice,  and  place 
them  in  a  more  logical  order.  It  would 
also  add  some  exceptions  to  the  general 
rule  of  tow  width. 

There  are  two  standard  sizes  of 
barges  most  commonly  used  in  the 
waters  covered  by  this  regulation:  the 
35' X 190'  general-cargo  barge,  and  the 
55' X  290'  petroleum  barge.  In  recent 
years  it  has  become  preferred  practice 
among  some  members  of  the  towing 
industry  to  make  up  double-wide  tows 
of  general-cargo  barges,  each  tow  70' 
wide.  Under  current  regulations,  tows 
over  55'  wide  need  permits  from  the 
Coast  Guard  to  transit  the  regulated 
area.  The  Coast  Guard  issues  oversize- 
tow  permits  upon  request  in  most  cases 
because,  in  the  opinion  of  the  Captain  of 
the  Port  (COTP).  these  tows  can  travel 
safely  and  the  waterway  can 
accommodate  them.  Nevertheless,  the 
administrative  burden  persists  on  the 
public  and  the  Coast  Guard  for 
processing  oversize-tow  permits. 

There  has  been  much  discussion  of 
double-wide  tows  at  professional 
conferences  and  Coast  Guard — Industry 
Days.  Most  members  of  the  towing 
industry  we  have  heard  from  believe 
that  a  short  tow,  even  if  wide,  is  more 
maneuverable  in  sharp  bends  and  high 
winds  than  a  long  tow.  even  if  narrow. 
Must  also  believe,  with  reason,  that  it  is 
more  advantageous  financially  to  make 
a  transit  with  a  6-barge  tow.  2  wide  by  3 
long,  than  with  a  5-barge  tow.  1  wide  by 
5  long. 

The  Coast  Guard's  experience  is  that 
tows  as  wide  as  2  35-foot  barges  can  be 
safely  operated  on  the  GIWW  if  they  are 
no  more  than  3  barges  long.  This  is 
supported  by  data  on  the  large  number 
of  transits  and  the  small  number  of 
accidents.  For  example,  during  Fiscal 
Year  1990.  the  Coast  Guard  received 
3261  requests  for  oversize-tow  permits 
on  the  GIWW,  and  approved  3222  of 
them.  During  the  same  period  and  on  the 


same  waterwayrit  received  reports  of 
only  3  casualties  for  oversize  tows. 
There  is  a  certain  degree  of  risk  inherent 
in  any  towing,  but  the  Coast  Guard  has 
concluded  that  increasing  the  allowable 
width  from  55  to  72  feet  for  tows  on  the 
waters  subject  to  this  rule  does  not 
significantly  increase  that  risk,  given  a 
proper  degree  of  care  and  given 
observance  of  other  regulations  and 
practices  for  safety  of  navigation. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  [44  FR  11040  (February  26. 
1979)].  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  The  new  tow 
configurations  contemplated  by  this 
proposal  would  be  voluntary,  and  would 
not  affect  an  operation  unless  the 
master  preferred  to  change. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  proposal 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  [15 
U.S.C.  632]. 

To  the  knowledge  of  the  Coast  Guard, 
most  of  the  towing  businesses  on  the 
GIWW  that  would  be  affected  by  this 
proposal  do  not  qualify  as  "small 
entities".  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(Besides,  the  proposal  would  not  further 
restrict  towing  operations,  but  would 
authorize  a  tow  configuration  that  may 
or  may  not  be  used,  at  the  discretion  of 
the  operator.)  If,  however,  you  think  that 
your  business  qualifies  as  a  small  entity 
and  that  this  proposal  would  have  a 
significant  economic  impact  on  your 
business,  please  submit  a  comment  (see 
"ADDRESSES")  explaining  why  you  think 
your  business  qualifies  and  in  what  way 
and  to  what  degree  this  proposal  would 
economically  affect  your  business. 

Collection  of  Information 

0MB  has  approved  the  collection  of 
information,  under  the  Paperwork 
Reduction  Act  and  5  CFR  part  1320, 
through  a  blanket  approval  for  33  CFR 
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subchapter  P.  It  has  assigned  approval 
number  2115-0540.  The  proposed 
changes  to  this  rule  would  reduce  the 
collection-of-information  requirements 
for  oversize-tow  permits  by  about  3200 
requests  a  year. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has 
determined  that  this  proposal  does  not 
have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

In  accordance  with  the  National 
Environmental  Policy  Act,  the  Coast 
Guard  is  preparing  an  environmental 
assessment  to  identify  potentially 
significant  effects  of  ^is  proposed 
rulemaking  on  the  environment. 
Information  available  at  this  time 
indicates  no  hkely  significant  adverse 
effects  on  the  environment.  Experience 
to  date  with  permitting  of  double-wide 
lows  on  the  GIWW  shows  no  significant 
direct  or  indirect  effects  on  the 
environment.  The  Coast  Guard  would 
appreciate  information,  concerns,  and 
comments  on  these  effects  by  the  date 
stated  above  under  "DATE". 

List  of  Subjects  in  33  CFR  Part  162 

Harbors,  Navigation  (water),  Vessels, 
Waterways. 

For  the  reasons  stated  above,  the 
Coast  Guard  proposes  to  amend  33  CFR 
part  162  as  follows: 

1.  The  citation  of  authority  for  33  CFR 
part  162  continues  to  read  as  follows:  33 
U.S.C.  1231,  49  CFR  1.46. 

2.  Section  162.75  is  revised  to  read  as 
follows: 

§  162.75    All  waterways  tributary  to  ttia 
Gulf  of  Mexico  (except  the  MIeslselppI 
River,  its  tributaries,  Soutti  and  Southwest 
Passes,  and  Atctwfalaya  River)  from  Saint 
Marks,  Florida,  to  the  Rio  Grande. 

(a)  Application.  The  regulations  in  this 
section  apply  to  all  navigable  waters  of 
the  U.S.  tributary  to  the  Gulf  of  Mexico 
between  Saint  Marks,  Florida,  and  the 
Rio  Grande,  Texas  (both  inclusive),  and 
apply  to  the  Gulf  Intracoastal  Waterway 
(GIWW);  except  that  they  do  not  apply 
to  the  Mississippi  River,  its  tributaries, 
South  or  Southwest  Pass,  or  the 
Atchafalaya  River  above  its  junction 
with  the  Morgan  City — Port  Allen  Route. 

(b)  Definitions.  As  used  in  this 
section: 

-     "Channel"  means  the  deeper  part  of  a 
body  of  water,  whether  natural  or 
dredged  available  for  passage  of 


vessels.  In  the  GIWW.  it  means  the 
same  as  project  width. 

"Charted  width"  means  the  breadth  of 
water  available  for  navigation,  as 
shown  on  a  navigational  chart. 

"COTP"  means  the  Captain  of  the 
Port. 

"Gulf  Intracoastal  Waterway"  or 
"GIWW"  means  the  navigation  project 
of  the  U.S.  Army  Corps  of  Engineers 
extending  from  Saint  Marks.  Florida,  to 
the  Rio  Grande,  Texas,  including  the 
Morgan  City — Port  Allen  Alternate 
Route  and  the  Galveston — Freeport 
Cutoff. 

"Projected  width"  means  the  designed 
width  of  a  channel  constructed  by  the 
Corps  of  Engineers. 

"Tow"  means  any  vessel  or  vessels 
being  towed  or  pushed.  The  length  of  a 
tow  includes  the  length  of  the  towing 
vessel,  but  excludes  that  of  the  towline 
and  of  the  bow  steering-unit.  The  width 
of  a  tow  includes  that  of  the  towing 
vessel  and  includes  all  overhangs  and 
projections. 

"Vessel"  means  every  craft  or  other 
artificial  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  transportation 
on  the  water. 

(c)  Anchoring  and  mooring  in 
channels  or  waterways  not  designated 
for  anchoring  or  mooring. 

(1)  No  vessel,  regardless  of  size,  may 
anchor  for  fishing  if  it  obstructs 
navigation  thereby. 

(2)  No  commercial  vessel  or  tow  may 
anchor  or  moor  in  any  land  cut  or 
channel  not  designated  for  anchoring  or 
mooring,  except  in  an  emergency  or  with 
the  prior  permission  of  the  Coast  Guard. 

(3)  Each  request  from  a  commercial 
vessel  or  tow  to  anchor  or  moor  for  24 
hours  or  less  must  be  submitted  12  hours 
or  more  in  advance  to  the  COTP  having 
jurisdiction  over  the  place  of  anchoring. 
Each  request  from  a  commercial  vessel 
or  tow  to  anchor  or  moor  for  more  than 
24  hours  but  less  than  60  days  must  be 
submitted  in  writing  12  hours  or  more  in 
advance  to  the  COTP  having  jurisdiction 
over  the  place  of  anchoring.  Each 
request  from  a  commercial  vessel  or  tow 
to  anchor  or  moor  for  60  days  or  more 
must  be  submitted  in  writing  10  days  or 
more  in  advance  to  the  District 
Commander.  Each  request  must  specify 
the  size  and  configuration  of  the  vessel 
or  tow  to  anchor,  and  must  state  where, 
for  how  long,  and  why.  A  request  may 
be  submitted  by  telephone,  radio,  or 
telefax  or  in  writing. 

(4)  When  moored  to  the  bank,  each 
vessel  or  tow  must  be  secured  by  lines 
at  bow  and  stem.  When  so  moored, 
each  tow  consisting  of  more  than  one 
vessel  must  also  be  secured  by  lines  at 
intervals  small  enough  to  ensure  the 
tow's  not  being  drawn  away  from  the 


bank  by  winds,  currents,  or  the  suction 
of  passing  vessels.  When  so  moored, 
each  tow  consisting  of  more  than  one 
vessel  must  shorten  its  lines  so  that  its 
vessels  will  be  as  close  together  as 
possible.  When  so  moored,  it  shall  be 
only  at  such  a  place  and  under  such 
conditions  as  will  not  obstruct  or 
prevent  the  passage  of  other  vessels. 

(5)  When  moored  to  the  bank  or  to  a 
mooring  buoy,  or  when  anchored,  each 
vessel  or  tow  must  remain  under 
constant  supervision  by  a  qualified, 
responsible  person  to  see  that  proper 
signals  are  displayed,  that  the  vessel  or 
tow  stays  properly  moored  or  anchored, 
and  that  cargo  security  is  maintained  at 
all  times. 

(d)  Limits  on  navigation. 

(1)  Each  vessel  must,  when  passing 
other  vessels  or  structures  in  or  along 
the  waterway,  reduce  speed  so  as  to 
prevent  wake  damage. 

(2)  Each  vessel  must  obey  official 
speed-limit  signs. 

(3)  Each  vessel  must  at  all  times  leave 
a  clear  channel  open  to  permit  free  and 
unobstructed  navigation  by  other 
vessels. 

(4)  No  vessel  whose  deck  load  hangs 
or  projects  over  the  side,  or  whose 
rigging  projects  over  the  side  so  as  to 
endanger  passing  vessels,  wharves,  or 
other  property,  may  enter  or  pass 
through  any  channel  without  prior 
approval  of  the  COTP  at  the  point  of 
origin. 

(e)  Assembly  of  tows. 

(1)  In  channels  150  feet  wide  or  less, 
each  vessel  pulling  a  tow  not  equipped 
with  rudders  must  use  two  towlines.  or  a 
bridle  on  one  towline.  shortened  as 
much  as  safety  of  the  towing  vessel 
admits,  to  keep  complete  control  at  all 
times.  The  COTP  may  require  that  a  tow 
be  broken  up.  and  may  require  the 
installation  of  a  rudder  or  other 
approved  steering  device  on  the  tow.  to 
avoid  its  obstructing  navigation  or 
damaging  property. 

(2)  Each  vessel  in  a  tow  must  be 
securely  assembled,  with  the  individual 
vessels  made  fast  by  lines  as  short  as 
possible.  However,  towlines  and 
fastenings  between  vessels  in  a  tow  may 
be  slackened  enough  to  accommodate 
wave  surge. 

(f)  Handling  of  tows. 

(1)  Each  tow  wider  than  half  the 
charted  width  of  the  channel  or  wider 
than  55  feet  must,  when  meeting  or 
overtaking  a  narrower  tow,  vessel,  or 
floating  plant,  give  way  as  far  as 
necessary  by  any  means  necessary — 
including  the  disassembly  of  a  tow — to 
ensure  to  each  user  a  minimum  of  half 
the  charted  width  of  the  channel  and  a 
safe  passage. 
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[2]  ^io  tow  may  be  drawn  or  pushed 
by  a  vessel  that  lacks  sufTtcient  power 
or  crew  to  permit  ready 
maneuverability,  safe  handling,  and  full 
control  at  all  times. 

(g)  Size  cf  tows:  Unless  granted  an 
exception  in  this  paragraph,  only  tows 
not  wider  than  55  feet  and  not  longer 
than  1194  feet,  and  tows  wider  than  55 
feet  but  not  wider  than  72  feet  and  not 
longer  than  750  ieeU  may  transit  the 
CIWW.  The  following  exceptions  apply: 

(1)  Between  the  west  side  of  the 
Mobile  Bay  Ship  Channel  and  mile  34^ 
East  of  Harvey  Lock  (EHL):  Double- 
wide  tows  wider  than  55  feet  but  not 
wider  than  110  feet  and  not  longer  than 
750  feet  are  allowed. 

(2)  Between  mile  363  West  of  Harvey 
Lock  (WHL)  and  mite  670  WHL 
(Brownsville  Channel):  Double-wide 
tows,  made  up  of  empty  barges  on  the 
starboard  side,  wider  than  55  feet  but  .< 
not  wider,fhan  110  feel  and  not  longer 
than  750  feet  are  allowed. 

(3)  Between  mile  238.5  WHL  (west 
side  of  Calcasieu  Lock}  and  mile  352 
WHL  (Pelican  Island  Cut):  Double-wide 
tows,  made  up  of  empty  barges  on  the 
starboard  side,  wider  than  55  feet  but 
not  wider  than  110  feet  and  not  longer 
than  750  feet  are  allowed.  Note:  The 
Brazos  River  Floodgates  and  the 
Colorado  River  Locks  have  horizontal 
clearances  of  75  feet.  See  33  CFR  part 
207  for  special  regulations  on  floodgates, 
locks,  and  navigation  applicable  to  both 
of  these  structures. 

(h)  On  waterways,  other  than  the 
CIWW,  having  a  charted  width  of  ISO 
feet  or  /ess.- Unless  granted  an  exception 
n  this  paragraph,  no  tow  may  be  wider 


than  55  feet  or  one-half  the  charted 
width,  whichever  is  tess,  and  no  tow 
may  be  longer  than  1194  feet  The 
following  exceptions  apply: 

[\]  Apalachicola  Chattahoochee,  and 
Flint  Rivers:  No  tow  may  be  wider  than 
55  feet,  except  that  a  southbound  tow 
made  up  of  tvro  empty  barges  may  be  as 
wide  as  72  feet,  and  no  tow  may  be 
longer  than  450  feet. 

(2)  Upper  Escambia  Bay  and  the 
Escambia  River  No  tow  may  be  wider 
than  55  feet. 

(3)  Biloxi  East  Channel  to  Back  Bay 
Channel,  betiveen  the  CIWW  and  the 
end  of  Bad  Bay  Channel  (300  yards 
west  of  Big  Island):  No  tow  wider  than 
55  feet  may  be  longer  than  750  feet. 

(4)  Pass  Manchac  Bridges,  Between 
Lake  Maurepas  and  Lake  Pontchartrain: 
No  tow  may  be  double-wfde.  consist  of 
more  than  two  barges,  oc  be  longer  than 
450  feet. 

[51  Chocolate  Bayou  Channel, 
between  the  CIWW,  mile  376  WHL  and 
Chocolate  Bayou  Channel,  mile  8.1:  No 
tow  may  be  wider  than  55  feet 

(6)  Victoria  ChanaeL  between  the 
CIWW,  mile  492  WHL,  and  upstream  in 
the  Victoria  Channel  to  mile  34.6:  No 
tow  made  up  of  laden  barges  may  be 
wider  than  55  feet,  and  no  tow  made  up 
of  empty  barges  may  be  wider  than  72 
feet  or  longer  than  70O  feet. 

(i)  Oversize-tow  permits. 

ft)  Each  vessel  or  tow  exceeding 
applicable  size  or  sizes  allowed  in 
paragraphs  (d),  (g),  and  (h)  of  this 
section  must  obtain  a  permit  from  the 
COTP  at  the  point  of  origin  before  it 
commences  movemen*. 


(2)  A  request  for  a  permit  nuist  reach 
the  COTP  at  least  12  honrs  before  the 
tow  commences  movement. 

(3)  A  separate  request  mnst  reach  the 
COTP  for  each  permit. 

(4)  A  request  for  a  permit  may  be 
submitted  by  telephone,  radio,  or  telefax 
or  in  writing  to  the  COTP,  who  wilt 
notify  other  COTPs  along  the  route. 

(5)  The  following  information  must  be 
provided  with  each  request  for  a  permit: 

(i)  Name  and  horsepower  of  towing 
vessel. 

(ii)  Operator  or  operators  of  towing 
vessel,  and  what  Coast  Guard  licenses, 
if  any,  they  hold. 

(iii)  Names  and  cargoes  of  barges. 

(iv)  Tow  width. 

(v)  Tow  length. 

(vi)  Nature  of  overhang,  if  any. 

(vii)  Owner  or  charterer  of  towing 
vessel. 

(viii)  Place  and  estimated  time  of 
departure. 

(ix)  Route. 

(x}  Destination  and  estimated  time  of 
arrivaL 

(xi]  Bow  steeringruiits  {yes  or  no). 

(xii)  Integrated  tow  (yes  or  no). 

(xiii)  Requester's  name  and  phone. 

(xiv)  Acknowledgement  of 
responsibility  not  to  impede  other 
vessels  and  to  allow  passage  by  clearing 
the  channel  or  breaking  up  the  tow. 

Dated:  September  5. 1991. 
A.Cattalini, 

Acting  Chief.  Office  of  .Navigation  Safety  and 
Waterway  Services. 
|FR  Doc.  91-23207  Filed  9-2S-0t;  •i4S  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Offic*  of 
Management  and  Budget 

September  20, 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)Form  number(8),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  who  will  be 
required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (6) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from;  Department  Clearance  Officer, 
USDA.  OIRM,  room  404-W  Admin. 
BIdg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Revision 

•  Farmers  Home  Administration 
7  CFR  193()-C.  Management  and 
Supervision  of  Multiple  Family 
Housing  Borrowers  and  Grant 
Recipients 
FmHA  444-27A,  1944-8,  -25,  -27.  -29, 

1930-5,  -7.  -a 
Recordkeeping;  On  occasion;  Monthly 
Individuals  or  households;  State  or  local 
governments;  Farms:  Businesses  or 
other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations;  1,860,300  responses; 
1,388.215  hours 


Jack  Holston  (202)  362-«736 
Extension 

•  Agricultural  Marketing  Service 
Nectarines  Grown  in  California — 

Marketing  Order  No.  916 
Recordkeeping;  On  occasion;  Monthly; 

Semi-annually:  Biennially;  Every  four 

years 
Farms;  Businesses  or  other  for  proDt; 

Small  businesses  or  organizations; 

1,112  responses:  957  hours 
Tom  Tichenor  (202)  475-5464 

•  Agricultural  Marketing  Service 
Grapefruit  and  Oranges  Grown  in  the 

Lower  Rio  Grande  Valley  in  Texas — 

Marketing  Order  No,  906 
Recordkeeping;  On  occasion;  Annually 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations;  327 

responses;  68  hours 
Gary  Rasmussen  (202)  475-3918 

•  Agricultural  Cooperative  Service 
Agricultural  Cooperative  Service 

Questionnaire;  New  cooperative 
Volume  and  Structure  (Producer 
Survey  for  New  Cooperative  Activity) 

On  occasion 

Farms;  Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  245 
responses;  245  hours 

Gerald  E.  Ely  (202)  245-5350 

•  Food  and  Nutrition  Service 
Affidavit  of  Return  or  Exchange  of  Food 

Coupons 
FNS-135 
On  occasion 
State  or  local  governments;  63,626 

responses;  17,408  hours 
Ed  Speshock  (703)  756-3385 

•  Agricultural  Marketing  Service 
Marketing  Agreement  for  Domestically 

Produced  Peanuts — No.  146 
Recordkeeping;  On  occasion;  Weekly: 

Monthly:  Annually 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

16,019  responses:  3492  hours 
Patrick  Packnett  (202)  475-3862 
Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  91-23171  Filed  9-25-91;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

District  of  Columbia  State  Advisory 
Committee;  Agenda  and  Notice  of 

Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 


of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  District  of 
Columbia  State  Advisory  Committee  to 
the  Commission  will  convene  at  12  p.m. 
and  adjourn  at  2  p.m.  on  Wednesday, 
October  9. 1991,  at  1050  Connecticut 
Avenue  NW.,  Washington,  DC,  Baker  & 
Hosteler  conference  room.  The  purpose 
of  the  meeting  is  to  plan  upcoming 
program  activity. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John  I. 
Binkley,  Director,  Eastern  Regional 
Division  at  (202)  523-5264,  TDD  (202) 
376-8117.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  September  18. 
1991. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
(PR  Doc.  91-23143  Filed  9-25-91:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-122-0471  ' 

Elemental  Sulphur  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Intent 
To  Revolce  In  Part 

AOENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  intent  to  revoke  in  part. 

SUMMARY:  In  response  to  a  request  by  a 
respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  elemental 
sulphur  from  Canada.  The  review  covers 
one  exporter  of  this  merchandise  to  the 
United  States  and  the  period  December 
1, 1989  through  November  30. 1990.  The 
Department  intends  to  revoke  in  part  the 
antidumping  finding  on  Canadian 
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elemental  sulphur  with  respect  to  Suko 
Chemicals.  Ltd. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  intent  to  revoke  in  part. 
EFFECTIVE  DATE:  September  26. 1991. 
FOR  FURTHCR  INHMUIATIOM  COKTACT: 
Dennis  U.  Askey  or  John  R.  Kugelman. 
Office  of  Antiduoiptng  CompiiaBce. 
International  Trade  Administration^  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-3601. 
SUPM^RfENTARV  INFORMATION: 

Background 

On  April  19. 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Fedefal  Register  (56  FR 16066)!  the 
final  results  of  its  last  administrative 
review  of  the  antidumping  fmding  on 
elemental  sulphur  from  Canada  (38  FR 
15655,  December  17,  1973).  On  December 
26  and  December  27, 1990,  two 
respondents.  Sulco  Chemicals,  Ltd. 
(Sulco)  and  Petro-Canada  Resotmies 
(Petro-Canada).  requested  in  accordance 
with  19  CFR  353.22  that  we  conduct  an 
administrative  review  of  the  period 
December  1. 1989  tlirough  November  30. 
1990.  We  published  a  notice  of  initiation 
for  both  firms  on  January  30, 1991  (56  FR 
3445).  !n  an  April  19. 1991  notice  we 
revoked  the  finding  with  respect  to 
Petro-Canada  (effective  December  1, 
1989).  Therefore,  we  are  terminating  this 
administrative  review  of  Petro-Canada. 
On  April  25, 1991.  Sulco  requested 
revocation  from  the  finding.  The 
Department  has  now  conducted  the 
administrative  review  of  Sulco  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  etemental  sulphur  from 
Canada.  During  the  review  period  such 
merchandise  was  classifiable  under 
Harmonized  Tariff  System  (HTS)  item 
2501.01.00.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  one  exporter  of 
Canadian  elemental  sulphur  to  the 
United  States,  Sulco,  and  the  period 
December  1. 1989  through  November  30, 
1990. 

United  States  Price 

We  based  United  States  price  (USP) 
on  purchase  price  (PP),  in  accordance 
with  section  772(b)  of  the  Tariff  Act, 
because  all  sales  were  matle  direcUy  to 
unrelated  parties  prior  to  importation 
into  the  United  States.  We  calculated  PP 
based  on  unpacked,  f.oJ».  refinery  or 
delivered  prices  to  unrelated  customers 


in  the  United  States.  We  made 
adjustments,  were  appropriate,  for 
foreign  inland  freight,  demurrage, 
brokerage  and  handling  expenses,  and 
credit  costs.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Markst  Value 

We  based  foreign  market  value  (FMV) 
on  home  market  prices  to  unrelated 
parties,  in  accordance  with  section  773 
of  the  Tariff  Act  We  calculated  FMV 
based  on  unpacked,  f.o.b.  refinery  or 
delivered  prices  to  unrelated  customers 
in  the  home  market.  We  made 
adjustments,  where  appropriate,  for 
inland  freight,  demurrage,  and  credit 
costs.  No  other  adjustments  were 
claimed  or  allowed. 

Preliminary  ResuHs  of  the  Review  and 
Intent  To  Revoke  in  Part 

As  a  result  of  our  review,  we 
preliminarily  defermine  that  no  margin 
exists  for  Sulco  for  the  period  December 
1, 1989  through  November  30. 1990. 

Sulco  has  had  sales  at  not  less  than 
fair  value  for  at  least  three  years.  In 
addition,  as  provided  for  in  19  CFR 
353.25(a)(2Kiii).  Sulco  has  agreed  in 
writing  to  an  immediate  suspension  of 
liquidation  and  reinstatement  in  the 
finding  if  circumstances  develop  which 
indicate  that  Canadian  elemental 
sulphur  exported  to  the  United  States  by 
Sulco  is  being  sold  at  less  than  fair 
value.  Therefore,  we  intend  to  revoke  in 
part  the  antidumping  finding  on 
Canadian  elemental  sulphur  with 
respect  to  Sulco.  If  this  partial 
revocation  is  made  final,  it  will  apply  to 
all  unliquidated  entries  of  this 
merchandise,  exported  by  Sulco  to  the 
United  States,  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  1. 
1990. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  When  the  final  results  of  this 
review  are  pubUshed.  the  Department 
will  issue  appraisement  instructions 
concerning  Sulco  directly  to  the 
Customs  Service. 

Furthermore,  the  following,  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  ail  shipments 
of  Canadian  elemental  sulphur  entered, 
orwtthdrawn  from  warehouse,  for 
consumption  on  or  after  the  pubUcatioa 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act: 

(1)  For  the  subject  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  previous  reviews,  the  cash  deposit 
rate  wiH  continue  to  be  the  rate 
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published  in  the  most  recent  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate; 

(2)  If  the  exporter  is  not  a  firm  covered 
in  this  review  or  prior  reviews,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  that  estabbshed  in  the  most 
recent  review  of  that  manufacturer 

(3)  The  cash  deposit  rate  for  any  future 
entries  from  all  other  manufacturers  or 
exporters  who  are  not  covered  in  this  or 
prior  administrative  reviews,  and  who 
are  unrelated  to  the  reviewed  firm  or 
any  previously  reviewed  firm,  will  be 
zero  percent  This  is  the  most  current 
non-best-information-available  rate  for 
any  fiftn  in  this  proceeding. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  publication 
of  this  nodce  and  may  request  a  bearing 
within  10  days  of  publication.  See  19 
CFR  353.36.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Case  briefs  from  interested 
parties  may  be  subnritted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  comments. 

This  administrative  review,  intent  to 
revoke  in  part,  and  notice  are  in 
accordance  with  sections  751(a)(1)  and 
(c)  of  the  Tariff  Act  (19  U.S.C. 
1675a{a)(l),  (c)),  19  CFR  353.22,  and  10 
CFR  353.25. 

Dated:  September  16. 1991. 
Eric  I.  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-23227  Filed  9-25-91;  8:45  ani| 
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(A-588-0e71 

Postponement  of  Final  Determination 
of  Circumvention  of  Antidumping  Duty 
Order  Portable  Electric  Typewriters 
From  Japan  (Brother  Industries,  Ltd. 
and  Brother  Industries  (USA),  Inc.) 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

EFFECTIVE  DATE:  September  26, 1991. 
FOR  FURTHER  INFORNUTION  CONTACT: 
Bradford  Ward,  Office  of  Antidumping 
Investigations,  import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Mth  Street 


ii 
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and  Constitution  Avenue.  Washington. 
DC  20230,  at  (202)  377-5288. 

Postponement  of  Final  Determination 

On  August  27, 1991,  the  Department 
published  a  Postponement  of 
Preliminary  Determination  of 
Circumvention  of  Antidumping  Duty 
Order:  Portable  Electric  Typewriters 
from  |apan  {56  FR  12313).  In  that  notice, 
we  indicated  that  the  tmal 
determination  in  this  inquiry  would  be 
issued  on  October  25, 1991.  Since  the 
September  13. 1991,  publication  of  our 
Negative  Preliminary  Determination  of 
Circumvention  of  Antidumping  Duty 
Order:  Portable  Electric  Typewriters 
from  Japan  (Brother  Industries,  Ltd.  and 
Brother  Industries  (USA),  Inc.)  (56  FR 
46594),  the  petitioner.  Smith  Corona 
Corporation,  has  requested  a  two  week 
postponement  for  the  final 
determination  in  this  proceeding. 
Therefore,  we  have  postponed  the  final 
determination  until  November  8. 1991. 

Accordingly,  the  new  schedule  is  as 
follows: 


Case  Hearing  Briefs.. 

Rebuttal  Briefs -. 

Hearing.^ 

Final  Determination— 


October  4, 1991 

October  11. 1991 

-October  la.  1991 
.November  8, 1991 


If,  consistent  with  section  781(e)  of  the 
Act,  we  refer  this  matter  to  the 
International  Trade  Commission  {ITC). 
we  will  issue  our  final  determination 
within  15  days  of  receiving  advice  from 
the  ITC.  If  referral  to  the  ITC  is  not 
necessary,  we  will  issue  our  final 
determination  by  November  8. 1991. 

The  hearing  will  be  held  on  October 
18, 1991.  at  10  a.m.  at  the  U.S. 
Department  of  Commerce,  room  1414, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  2Q23a  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to 
participate  in  the  hearing  must  siibmft  a 
written  request  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce,  Room  B- 
099,  within  ten  days  of  the  pobKcation  of 
this  notice  in  the  Federal  Register. 
Requests  should  contain;  (1)  The  party's 
name,  address,  and  telephone  nomben 
(2)  the  number  of  participants:  (3)  the 
reasons  for  attending:  and  (4)  a  list  of 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  brie^ 

This  notice  is  published  pursuant  to 
section  781(a)  of  the  Act 


Dated:  Se|>tenber2a  1981. 
Eric  I.  Garfinkat, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-23228  Filed  9-25-91;  8:45  am) 
■iLUNQ  COOC  S610-OS-M 


(A>357-804] 

Antidumping  Duty  Order  Silicon  Metal 
From  Argentina 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
EFFECTIVE  DATE:  September  26, 1991. 
FOR  FURTHBt  INFOfnHATKM  CONTACT: 

James  Terpsfra  or  Stefanie  Amadeo, 
Office  of  Antidumping  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  (202)  377-3965  or  (202)  377- 
1174. 

Order 

Scope  of  Order 

The  merchandise  covered  by  this 
investigation  is  silicon  metal  containing 
at  least  96.00  but  less  than  99.99  percent 
of  silicon  by  weight  Silicon  metal  is 
currently  classifiable  under  subheadings 
2804.69.10  and  2804.6S.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal  Semiconductor- 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent  of 
silicon  and  provided  for  in  subheading 
2804.61.00  at  the  HTS)  is  not  subfect  to 
this  investigation.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  igsa  as  amended  (the 
Act],  on  August  1, 1991,  the  Department 
made  its  final  determination  that  silicon 
metal  from  Argentina  is  being  sold  at 
less  than  fair  value  (56  FR  37891.  August 
9, 1991).  On  September  la  1991.  in 
accordance  with  section  735(d]  of  the 
Act  the  ITC  notified  the  Department 
that  such  imports  materially  injure  the 
U.S.  industry. 

Therefore,  in  accordance  with  section 
736  of  the  Act  the  Department  will 
direct  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority  pursuant  to  section  736(a)(1)  of 
the  Act  antidumping  duties  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 


United  States  price  far  all  entries  of 
silicon  metal  from  Argentina.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  siticon  metal 
from  Argentina  entered,  or  withdra«vn 
from  warehouse,  for  consumption  on  or 
afier  March  29. 1991.  the  date  on  which 
the  Department  published  its 
preliminary  determination  notice  in  the 
Federal  Register  (56  FR  13118).  On  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties,  the  following  cash 
deposits  for  the  subject  merchandise: 


Produc8ra/manuiacturars/«)9ortert 


El6ctro<n«Mufgtca 

(Andina) 

AM  others 


Andins.       SAijC. 


Oepost 
raw 


•.65% 

8.65% 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
silicon  metal  from  Argentina,  pursuant 
to  section  736(a]  of  the  Act  Interested 
parties  may  contact  the  Central  Records 
Unit  room  B-099  of  the  Main  Commerce 
Building,  for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

Ths  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  September  20.  M91. 
Eric  I.  GarfinkeL 
Assistant  Secretary  for  la^rt 
Administration. 

[FR  Doc  91-23226  Filed  8-25-91;  &4S  am) 
auxma  cooc  wts-os-M 


National  Oceanic  and  Atnu>8pheric 
Administration 

Marine  Mammals 

AQENCY:  National  Marine  Fisheries 
Services  (NMFS),  NOAA,  Commerce. 
ACTION:  Application  for  Pennit 
Boudewijnpark — Dolphinarium  Brugge 

(P399A). 

SUMMMRV:  Notice  is  hereby  given  that  an 
ajTpIicant  has  applied  in  due  form  for  a 
Public  Display  Permit  to  obtain  ftie  care 
and  custody  of  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (18  U.S.C.  1361- 
1407),  and  the  Regalations  Governing 
the  Taking  and  Importiag  of  Marine 
Mammals  (50  CFR  part  216). 

1.  Applicant  Boudewijnpark — 
Dolphinarium  Brugge,  A.  De 
Baeckestraat  12,  8200  Brugge,  St- 
Michiels,  Belgium. 
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2.  Type  of  Permit  Requested:  Public 
Display. 

3.  Number  and  Name  of  Marine 
Mammals:  Ten  pinnipeds  in  an  as  yet 
undetermined  combination  of  California 
sea  lions  [Zahphus  califomianus]  and 
harbor  seals  [Phoca  vitulina). 

4.  The  applicant  requests  permission 
to  maintain  ten  pinnipeds,  a 
combination  of  California  sea  hons  and 
harbor  seals  to  be  obtained  from  captive 
or  surplus  stock  being  held  at 
institutions  in  the  United  States.  The 
themes  of  the  education  program 
associated  with  the  seal  exhibits  include 
biology,  behavior  and  conservation. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  this  apphcation 
will  be  concluded  consistent  with 
requirements  established  by  the  US 
Department  of  Agriculture  under  the 
Animal  Welfare  Act.  The  animals  will 
be  under  the  care  of  a  licensed 
veterinarian  at  the  Boudewijnpark — 
Dolphinarium  Brugge. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Commission  and  the  Committee  of 
ScientiHc  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Services.  U.S. 
Department  of  Commerce,  1335  East 
West  Highway.  Silver  Spring,  Maryland 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinisns  contained  in 
this  application  are  summaries  of  those 
<  of  the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Meuine 
Fisheries  Service.  1335  East  West 
Highway,  room  7330,  Silver  Spring. 
Maryland  20910.  (301)  427-2289;  and 

Director.  Northeast  Region.  National 


Marine  Fisheries  Service,  NOAA.  One 
Blackburn  Drive.  Gloucester. 
Massachusetts  01930,  (508)  281-9300. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources. 
(FR  Doc.  91-23145  Filed  9-25-91;  8:45  am) 

BtLLINQ  COOC  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fit)er 
Textile  Products  Produced  or 
Manufactured  in  Singapore 

September  20. 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  September  27, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  1991  designated  consultation 
levels  for  Categories  200  and  606  are 
being  increased. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  Also 
see  55  FR  51756.  published  on  December 
17. 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 

its  provisions. 

Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
September  20. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  11, 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Singapore  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 1991 
and  extends  through  December  31. 1991. 

Effective  on  September  27. 1991,  you  are 
directed  to  increase  to  the  current  limits  for 
the  following  categories: 


Category 

Sut)levels  in 

Group  It 
200 

351.996  kilograms. 

606 

113,228  kMograms 

■  The  limits  have  not  been  adjusted  to  account  for 
any  Imports  exported  alter  Oecernber  31,  1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  0.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  91-23229  Filed  9-25-91;  8:45  am) 

WLUNQ  CODE  3S10-I>fl-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Intention  To  Prepare  An 
Environnf>ental  impact  Statement/ 
Environmental  impact  Report  for  tt>e 
Sewage  Effluent  Compliance  Project  at 
Marine  Corps  Base,  Camp  Pendleton, 
Oceanside,  California 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508). 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  a  joint 
Environmental  Impact  Statement/ 


UMI 
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Environmental  Impact  Report  (EIS/EIR) 
to  evaluate  the  environmental  effects  of 
sewage  effluent  compliance  at  Marine 
Corps  Base,  Camp  Pendleton.  The 
proposed  action  consists  of  the 
relocation  of  percolation  ponds  and 
construction  of  associated  pipelines. 
The  ponds  and  pipelines  would  support 
the  effluent  from  seven  onbase  sewage 
treatment  plants. 

The  EIS/EIR  will  assess  the  relevant 
environmental  issues  associated  with  all 
government  plans  and  actions  regarding 
relocation  of  the  ponds  and  construction 
of  the  pipelines.  Alternative  pipeline 
alignments  and  percolation  pond  sites 
will  be  evaluated  to  determine 
environmentally  preferred  locations  for 
project  components.  In  accordance  with 
the  National  Environmental  Policy  Act 
(NEPA).  The  California  Environmental 
Quality  Act  (CEQA),  The  Regional 
Water  Quality  Control  Board  (RWQCB], 
and  other  applicable  regulations,  major 
environmental  issues  will  be  addressed 
to  include  potential  changes  in  water 
quality,  air  quahty,  hydrology,  land  use. 
and  biological  resources. 

The  Marine  Corps  will  initiate  a 
scoping  [»-ocess  for  the  purpose  of 
determining  the  scope  of  issues  to  be 
addressed  in  the  ElS/ElR  and  for 
identifying  the  signiricant  issues  relating 
to  this  action.  The  Marine  Corps  will 
hold  a  public  scoping  meeting  cm  17 
October  1991.  from  7  pm  to  9:30  pm  at 
the  Oceanside  Senior  Citizens  Center, 
455  Country  Club  Lane,  Ooeanside. 
California.  The  meeting  will  be 
announced  in  local  newspapers. 

A  short  formal  presentation  will 
precede  requests  for  public  comment.  A 
Marine  Corps  representative  will  be 
available  at  this  meeting  to  receive 
comments  from  the  public  regardmg 
issues  of  concern  to  the  public.  It  is 
important  that  federal,  state,  and  local 
agencies  and  interested  individuals  take 
this  opportunity  to  identify 
environmental  concerns  that  should  be 
addressed  during  the  preparation  of  the 
EIS/EIR.  In  the  interest  of  available 
time,  each  speaker  will  be  asked  to  limit 
their  oral  comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comment  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  on  topics  which  the 
commentator  believes  the  EIS/EIR 
should  address.  Written  statements 
and/or  questions  regarding  the  scoping 
process  should  be  mailed  no  later  than 
30  days  from  the  date  of  this  notice  to; 


Southwest  Division,  Naval  Facilities 
Engineering  Command,  1220  Pacific 
Fiighway.  San  Ehego,  Califwnia  92132- 
5190.  (Attn:  Mr.  Stuart  Sunderland.  Code 
232.SS,  Telephone  (61^  532-3624). 

Dated:  September  17. 1991. 
Wayne  T.  Baudno, 

U/ACC.  U.S.  Naval  Reserve.  Alternate 
Federal  Register  Liaison  Officer. 
[FR  Doc.  91-23156  Filed  9-25-81;  8:45  am) 
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Notice  of  Intent  To  Prepare  a 
Supptementaf  Errvh'onmental  Impact 
Statement  for  Dteposal  of  Material 
Dre<fged  from  ttre  Naval  Air  Station, 
Alameda,  Caftfomia,  and  Naval  Supply 
Center  oiakrand,  California,  at  a 
Proposed  Navy  Ocean  Site 

Pursuant  to  section  102(2)(c)  of  the 
National  Enviroamental  Policy  Act 
(NEPA)  of  1960  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR. parts  1500-1508).  the 
Department  of  the  Navy  announces  its 
intent  to  prepare  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
for  disposal  of  dredged  material  from 
Naval  Air  Station  (NAS)  Alameda, 
California,  and  Naval  Supply  Center 
(NSC)  Oakland,  Cahfomia,  at  a 
proposed  Navy  ocean  disposal  site. 

Proposed  dredging  projects  at  NAS 
Alameda  and  NSC  Oakland  have  been 
authorized  under  the  Fiscal  Year  1986 
Military  Construction  Program.  The 
estimated  quantity  of  material  to  be 
dredged  is  600,000  cubic  yards  and 
1,000,000  cubic  yards,  respectively. 
Environmental  impacts  of  these  projects 
have  been  previously  studied  in  a  Pmal 
Environmental  Irrtpact  Statement  (FEIS) 
filed  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  in  1990.  The 
FEIS  specifically  identified  and 
evaluated  the  impacts  of  three  types  of 
dredged  material  disposal;  in-bay, 
upland,  and  deep  ocean  disposal.  Based 
on  an  analysis  of  these  alternatives  in 
the  FEIS,  the  Navy  concluded,  in  a 
Record  of  Decision  (ROD)  signed 
September  25, 1990,  that  tiie  dredging 
action  is  not  likely  to  result  in 
significant  adverse  impacts  and  that 
deep  ocean  disposal  of  the  dredge 
material  is  the  most  feasible  disposal 
alternative  for  this  project.  A  former 
Navy  munitions  dumpsite, 
approrximately  42  nautical  miles  (nm) 
west /southwest  of  the  Golden  Gate 
Bridge  and  16  nm  west  of  the  Farallon 
Island,  was  selected  as  the  proposed 
ocean  disposal  site,  llie  3G  square  nm 
site  ranges  from  6,600  feet  to  10,000  feet 
in  depth.  Initial  Navy  studies  (included 


in  the  FEIS)  led  to  a  coocluston  that 
there  are  not  likely  to  be  significant 
impacts  from  digpoaal  at  tbi«  sMe. 

The  Navy,  however,  agreed  in  the 
ROD  to  prepare  an  SEIS  that  would 
further  evaluate  this  particular  deep 
ocean  site  as  the  Navy's  ocean  disposal 
site  for  these  projects  and  to  conduct 
additional  studies  and  physical  impact 
monitoring  at  this  site.  Since,  then,  the 
Navy  has  conducted  a  series  of  site- 
specific  studies,  with  the  remainder  in 
progress.  Interim  study  results  continue 
to  support  the  initial  conclusion  that  this 
site  will  meet  ocean  disposal  criteria. 
Data  from  these  studies  will  be 
incorporated  in  the  SEIS  and  other 
related  documents  required  by  the  U.S. 
Army  Corps  of  Engineers  (COE)  and 
EPA  for  permitting  the  ocean  disposal  of 
dredged  nuterial  in  accordance  with 
Section  103  of  the  Marine  Protection. 
Research,  and  Sanctuaries  Act.  All  site 
characterization  studies  to  be 
conducted,  especially  those  that  could 
affect  the  adjacent  Farallon  National 
Marine  Sanctuary,  will  be  coordinated 
with  applicable  regulatory  and  resource 
agencies  to  assure  that  all  research 
autborizations  required  by  law  are 
obtained.  The  SOS  and  associated 
studies  have  two  goals.  The  first  is  to 
resolve  remaining  issues  raised  as  a 
result  of  the  previous  EIS  process,  such 
as  sediment  quality,  predicted  plume 
size,  and  water  quahty  at  the  adjacent 
Farallon  National  Marine  Sanctuary. 
The  second  goal  is  to  provide  detailed 
inforraation  on  the  proposed  Navy 
ocean  disposal  site  and  the  potential 
and  actual  environmental  effects  of  the 
dredge  disposal. 

Agencies  and  the  public  are  invited 
and  encouraged  to  provide  written 
comments  regarding  issues  of  concern. 
To  be  most  helpful,  these  comments 
should  clearly  describe  specific  issues  or 
topics  which  the  commentator  believes 
the  SEIS  should  address.  Written 
statement  and/er  questions  regarding 
the  SEIS  should  be  mailed  no  later  than 
30  days  from  the  date  of  this  publication 
to  Mr.  Dean  Smith,  Code  2032,  telephone 
(415)  244-3728,  Western  Division,  Naval 
Facilities  Engineering  Command,  P.O. 
Box  727,  San  Bruno,  California  94066- 
0720. 

Dated:  September  13, 1991. 
Wayne  T.  Baucino, 

U.  I  A  GC.  US\R.  Ahernote  Federal  Register 
Liaison  Officer. 

(FR  Doc.  W-23157  Filed  ft-25-91:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatorv 
Commission 

[Dociiet  Nos.  CP91-3016-000,  «t  aL] 

Northwest  Pipeline  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  Northwest  Kpeline  Corp. 

[Docket  No.  CP91-3m6-0OOJ 
September  18, 1991.  , 

Take  notice  that  on  September  9, 1991. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84158,  filed  in  Docket  No. 
CP91 -3016-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  partially 
abandon  metering  facilities  at  the  Coeur 
D'Alene  East  Meter  Station  in  Kootenai 
County,  Idaho  and  to  construct  and 
operate  upgraded  metering  facilities  to 
replace  those  being  abandoned,  for 
service  to  The  Washington  Water  Power 
Company  (Washington  Water  Power), 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP82-433-000 
pursuant  to  section  7  of  the  NGA.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  it  would  install 
the  new  metering  facilities  in  order  to 
accommodate  existing  firm  delivery 
obligations  to  Washington  Water  Ptower. 
It  is  asserted  that  the  existing  meter 
station  has  a  design  delivery  capacity  of 
approximately  6,670  Dt  equivalent  per 
day.  which  is  inadequate  to  deliver 
Northwest's  maximum  daily  sales  and 
transportation  volumes  of  7,800  dt 
equivalent,  and  that  the  upgrading 
would  result  in  a  maximum  station 
capacity  of  9,070  dt  equivalent  per  day. 
The  construction  cost  of  the  upgraded 
facilities  is  estimated  at  $32,338,  to  be 
paid  by  Northwest.  It  is  explained  that 
no  service  would  be  abandoned,  as  the 
abandoned  facilities  would  be  replaced. 

Comment  date:  November  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Questar  Pipeline  Ca 

[Docket  No.  CP91-305+-000] 
September  18. 1991. 

Take  notice  that  on  September  11, 
1991,  Questar  Pipeline  Company 
(Questar)  of  79  South  State  Street,  Salt 
Lake  City,  Utah  84111.  filed  in  Docket 


No.  CP91-3054-000.  a  request  pursuant 
to  fi  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  intemiptible  transportation 
service  to  Bonneville  Fuels  Marketing 
Corporation  (Bonneville  Fuels)  at  a  new 
delivery  point,  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
650-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Questar  states  that  pursuant  to  a 
transportation  service  agreement  dated 
November  30, 1990,  as  amended,  under 
its  Rate  Schedule  T-2.  it  seeks  authority 
to  add  the  Rifle  Cogeneration  delivery 
point  and  proposes  to  transport  the 
equivalent  of  up  to  10,000  MMBtu  per 
day  of  natural  gas  for  the  account  of 
Bonneville  Fuels,  a  marketer,  from 
various  receipt  points  on  Questar's 
system  to  various  delivery  points 
located  in  Colorado.  Utah  and 
Wyoming. 

Questar  further  states  that  the 
estimated  average  daily  and  annual 
quantities  are  10.000  MMBtu  and 
3,650.000  MMBtu,  respectively,  and  that 
service  commenced  August  1, 1991, 
under  the  provisions  of  18  CFR 
284.223(a).  as  reported  August  28. 1991, 
in  Docket  No.  ST91-lt)175-000. 

Comment  date:  November  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Questar  Pipeline  Co. 

[Docket  No.  CP91-3053-000] 
September  18, 1991. 

Take  notice  that  on  September  11. 
1991.  Questar  Pipeline  Company 
(Questar)  of  79  South  State  Street.  Salt 
Lake  City.  Utah  84111,  filed  in  Docket 
No.  CP91-3053-000,  a  request  pursuant 
to  9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  intemiptible  transportation 
service  to  NGC  Transportation,  Inc. 
(NGC)  at  a  new  delivery  point,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-650-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Questar  states  that  pursuant  to  a 
transportation  service  agreement  dated 
August  29, 1989,  as  amended,  under  its 
Rate  Schedule  T-2.  it  seeks  authority  to 
add  the  QPC  to  Clay  Basin  delivery 
point  and  proposes  to  transport  the 


equivalent  of  up  to  43.200  MMBtu  per 
day  of  natural  gas  for  the  account  of 
NGC  from  various  receipt  points  on 
Questar's  system  to  various  delivery 
points  located  in  Utah  and  Wyoming. 

Questar  further  states  that  the 
estimated  average  daily  and  annual 
quantities  are  10.000  MMBtu  and 
3.650.000  MMBtu,  respectively,  and  that 
service  commenced  August  1. 1991. 
under  the  provisions  of  18  CFR 
284.223(a).  as  reported  August  28, 1991. 
in  Docket  No.  ST91-101 76-000. 

Comment  date:  November  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Trunkline  Gas  Co. 

[Docket  No.  CP91-3087-000) 
September  18, 1991. 

Take  notice  that  on  September  13. 
1991.  Trunkline  Gas  Company 
(Trunkline).  P.O.  Box  1642.  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP91 -3087-000  a  request  pursuant  to 
Sections  157.205(b)  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  an  intemiptible 
basis  for  Central  Illinois  Public  Service 
Company  (CIPSCO),  a  shipper  and  local 
distribution  company,  under  its  blanket 
certiRcate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  Additionally. 
Trunkline  requests  authorization 
pursuant  to  S  157.211(a)(2)  to  construct 
and  operate  a  delivery  meter  in 
Williamson  County.  Illinois  under  its 
blanket  certificate  authorization  in 
Docket  No.  CP83-84-000  to  effect 
transportation,  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

'Trunkline  states  that  the  maximum 
daily,  average  daily  and  annual 
quantities  that  it  would  transport  for 
CIPSCO  would  be  30,000  Mcf  of  natural 
gas.  30,000  Mcf  of  natural  gas  and 
10,950,000  Mcf  of  natural  gas, 
respectively.  Trunkline  states  that  it 
would  transport  natural  gas  for  CIPSCO 
from  existing  points  of  receipt  in  Illinois. 
Louisiana,  Tennessee,  Texas,  Offshore 
Texas  and  Offshore  Louisiana  to 
Williamson  County,  Illinois. 

Trunkline  further  states  that  the 
transportation  service  and  construction 
of  the  new  delivery  point  are  proposed 
to  commence  immediately  upon 
expiration  of  the  45-day  notice  period. 

Comment  date:  November  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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5.  Florida  Gas  Transmission  Co. 

[Docket  No8.  CP91-3092-000  and  CP91-3(»3- 
000| 

Septemberia  1991. 

Take  notice  that  on  September  16. 
1991.  Florida  Gas  Transmission 
Company  (FGT).  1400  Smith  Street,  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certiHcate 
issued  in  Docket  No.  CP89-555-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'  ThesF  prior  notii^e  requests  are  no! 
consoliiiciled. 


shipper,  tiie  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
sevice  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  $  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  FGT 
and  is  summarized  in  the  attached 
appendix. 

Comment  date:  November  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Peak  day. 

Docket  No.  (date  filed) 

Shipper  name  (type) 

average  day, 
annual 
MMBtu 

Receipt 

CP91 -3092-000 

Gainesville  Regional 

•3.331 

<XA,OTX.1 

(9-16-91) 

Utilities. 

2.498 
1.215.644 

AL,  PL 

CP91 -3093-000 

Kissimmee  Utility 

»706 

Ol>.  OTX,  1 

(9-16^1) 

Auttwity. 

530 

AI„FL 

257.614 

points 


Delivery  points 


FL.. 


FL.. 


Contract  date,  rate 

sdiedule,  service 

type 


Related  docket 
start  update 


11-1-89,'  PTS-1, 
Interruptible  <. 

11-1-90,'  PTS-1, 
Interruptitito  *. 


ST91-10ie6-O00. 
8-1-91. 

ST91-10240-000, 
8-1-91. 


■  OHstxxe  l.ouisiana  and'offshore  Texas  are  shown  as  OLA  and  OTX. 

'  The  slx>wn  quantities  are  Phase  I  quantities.  Phase  II  quantities  are  as  loHows.  Peak  day:  2.617  MMBtu:  average  day:  1.963  MMBtu:  and  annual:  955.124 
MMBtu. 

'  As  amended. 

*  deferred  interruptit)le. 

*  Tbe  shown  quantities  are  Phase  I  quantities.  Pttase  II  quantities  are  as  follows.  Peak  day:  377  MMBtu:  average  day:  283  MMBtu;  and  annual:  137.661  MMBtu 


6.  United  Gas  Pipe  Line  Co. 

(Docket  Nos.  CP9t-3042-000,  CP91-3043-000. 
CP91-3044-000,  CP91-3045-0(X).  and  CP91- 
3046-000] 

September  18, 1991. 

Take  notice  that  United  Gas  Pipe  Line 
Company,  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  (Applicant)  filed  in 
the  above-referenced  dockets  prior 
notice  request^  pursuant  to  §  §  157.205 
and  284.223  of  the  Commission's 


Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certiHcate  issued  in  Docket 
No.  CP88-6-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  ^le 
with  the  Commission  and  open  to  public 
inspection.* 


'  These  prior  notice  requests  are  not 
consul  ida  led. 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 


Docket  No.  (date  fHed) 

Shipper  nanoe  (type) 

Peak  day. 

average  day, 

annual 

MMBtu 

Receipt  ■  points 

Delivery  points 

Contract  date,  rata 

schedule,  servic* 

type 

Related  docket, 
■tan  up  data 

CP91 -3042-000 
(9-10-91) 

CP91 -3043-000 

Canadian  Occidental  of 
California  (marketer). 

Bishop  Pipeline 

Corporation 

(intrastate) 
Laset  Marketing 

Company  (marketer). 

Laaor  Marketing 
Company  (marketer). 

Bishop  Pipeline 
Corporation 
(intrastate). 

515,000 

515,000 

187,975.000 

41.200 

41.200 

15.038.000 

618.000 

618.000 

225.570.000 

618.000 

618.000 

225,570.000 

41,200 

41.200 

15.038.000 

Various 

Various - 

Various 

ITS.  Intemjptit>le 

ITS.  Intem^tUe 

rrs.  Interruptible 

ITS,  Intorruptibia 

rrs,  lntem«ili)le 

ST91 -10008, 
8-5-91. 

ST91-10165, 

(9-10-91) 
CP91 -3044-000 

Various 

Various 

8-16-91. 
ST91-10009, 

(9-10-91) 
C3>91-3045-000 

Various 

Various 

8-6-91. 
ST91-10187, 

(9-10-91) 
CP91-3046-000 

Various 

8-20-91. 
ST91-10188, 

(9-10-91) 

8-20-91. 

'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 


7.  Floiida  Gas  Transmission  Co. 

(Docket  Nos.  CP91-3107-000,  CP91-3i08-000. 
and  CP91 -3109-000) 

September  la  1991. 

Take  notice  that  Florida  Gas 
Transmission  Company  (FGT).  1400 
Smith  Street,  P.O.  Box  1188.  Houston. 
Texas  77251-1188.  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP89-555-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.^ 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'  These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  FGT 
and  is  summarized  in  the  attached 
appendix. 

Comment  date:  November  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Docket  Na  (date  Ned) 

Shipper  name  (type) 

Peak  day.  ■ 

average  day. 

annual 

MMBtu 

Receipt  pomta  * 

Deliwefy  points 

Contract  date,  rate 

sdtedute.  MTvice 

type 

Related  docket, 
startup  date 

CP91-3107-000 

City  01  Starlce 

«118 

62 

22,650 

267 

200 

97.500 

510 

107 

39.060 

TX.  LA_ 

FL..._ 

FL 

tl-1-90,'  FTS-1. 
Firm. 

11-1-90,'  PTS-1. 
iTTteauptlble  «. 

5-1-91,»  FTS-1, 
Ftm. 

ST91-10182-000 

(9-17-91) 
CP91 -31 08-000 

City  o«  Starka 

City  ot  Starke 

OLA,  OTX.  TX.  LA.  MS. 
AUFL 

TX 

8-1-91 

ST91-10184-000 

(9-17-91) 
CW1-3109-000 

FL 

8-1-91 
ST91-10185-000 

(9-17-91) 

8-1-<1 

'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  AND  OTX. 

*  The  shown  quantities  are  Phase  I  quantities.  Phase  U  quanttties  ve  as  follows.  Peak  day:  120  MMBUt;  average  day:  62  MMBtu;  and  annual:  22.650  MMBtu 
'  As  amended. 

*  Preferred  mterruptible. 


8.  Questar  Pipeline  Co. 

(Docket  Nos.  CP91-3065-000  and  CP91-3056- 
000) 

September  18. 1991. 

Take  notice  that  Questar  Pipeline 
Company.  79  South  State  Street,  Salt 
Lake  City,  l-ftah  84111  (Applicant),  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  5§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 


gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.'CP88-65(M)00,  pursuant  to  section  7 
of  the  Natural  Gas  Act,  ail  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


'  These  prior  notice  request  are  not  consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket 
startup  date 

CP91 -3055-000 

Western  Gas 
Resources,  Inc 
(shipper). 

Universal  Resources 
Corporatksn.  dba 
Questar  Energy 
Company  (shipper). 

40.000 

40.000 

14.600.000 

30.000 

5.000 

1.825,000 



CO.  UT.  WY 

UT „._ 

7-30-91.  T-2. 
Iflterruplibto. 

8-20-91,  T-2, 
Intemjptible. 

ST91-10167-000, 

(9-11-91) 
CP9 1-3056-000 

CO,  Lrr.  WY 

CO.  UT,  WY 

8-21-91 
ST91-10213-000, 

(9-11-91) 

8-1-91 

9.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  Nos.  CT'91-3082-000,  CP91 -3083-000, 
CP91-3084-000,  CP91-3085-000.  and  CP91- 
3086-000] 

September  19, 1991. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company,  P.O,  Box  1642. 
Houston.  Texas  77251-1642  (Applicant), 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
§§  175.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


Docket  No.  (fiate  filed) 


CP91 -3082-000 
(9-13-91) 

CP91 -3083-000 
(9-13-91) 


Shipper  name  (type) 


AmgM.  Inc.  (marketer).. 


Triumph  Gas  Company 
(marketer). 


transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-585-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


*  These  prior  notice  request  are  not  consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Peak  day, 

a>«rage  day, 

annual  dt 


120 

120 

43.800 

30.000 

30.000 

10.950.000 


Receipt  ■  points 


Vartoua... 


Various- 


Delivery  points 


IN.. 


Contract  date,  rate 

schedule,  service 

type 


Related  docket, 
start  up  date 


7-3-91,  PT, 
lnterruptit>le. 

8-25-88.  PT. 
MemjptlMe. 


ST91-10071 
8-1-91 

ST9 1-1 0065 
8-1-91 
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Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day, 

annual  dt 

Receipt  ■  points 

Delivery  points 

Contract  date,  rate  i     n«i..«H  ,4~4,-. 
schedulej^servK:*    ^     "."U^'^^'^f 

CP91 -3084-000 

V.H.C.  Gas  Systems, 
L.P.  (marketer). 

A.P.  Green  Irxlustries, 
Inc.  (end-user). 

Quiwira  Gas  Company 
(end-user). 

200,000 

200,000 

73,000,000 

3,000 

3,000 

1,095,000 

10,000 

10,000 

3,650,000 

Various 

MO ....; 

5-13-91,  PT, 
Interruptible. 

6-1-91,  PT. 
Intemjptible. 

6-28-91.  PT, 
Interruptible. 

ST91-10067 

(9-13-91) 
CP91-30e5-000 

K8 „ 

Various 

8-1-91 
ST91-1007S 

(9-13-91) 
CP91 -3086-000 

KS 

8-1-91 
ST91 -10068 

(9-13-91) 

8-1-91 

'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  QUA  and  OTX. 


10.  Northwest  Pipeline  Corp.  and 
Southern  Natural  Gas  Co. 

(Docket  Nos.  CP91 -3095-000  •.  CP91-3096- 
000,  CP91-3097-000,  and  CP91-3098-0001 

September  19, 1991. 

Take  notice  that  the  above  referenced 
companies  (AppHcants  filed  in  the 
above  referenced  dockets,  prior  notice 
requests  pursuant  to  S§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 


*  These  prior  notices  requests  are  not 
consolidated. 


authoriztion  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 


the  120-day  transactions  under  S  284.223 
of  the  Commission's  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Apphcants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  November  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date 

Applicant 

Shipper  name 

Peak  day  ■ 
average 

annual 

Points  of  • 

Start  up  date,  rate 
schedule 

Related '  dockeU 

AM 

Receipt 

Delivery 

CP91-3096-000 

Northwest  Pipeline 

CanWest  Gas 

300,000 

Any  on  system 

Anyone  system 

08-09-91,11-1, 

ST91-10350-000 

(9-16-91 

) 

Corporation,  295 
Chtpeta  Way. 
Salt  Lake  City. 
Utah  84108. 

Supply  U.S.A. 
Inc. 

100 
36,500 

. 

Interruptible. 

CP86-578-000 

CP91-309e 

-000 

Souttiem  Natural 

Qtyof 

3,000 

OTX,  TX,  OLA.  LA, 

QA 

07-20-91,  IT. 

ST91 -9907-000 

(9-16-91 

) 

Gas  Company, 
Post  Office  Box 
2563, 

Birmingham, 
Alabama  35202- 
2563. 

Hawkinsville, 
Georgia 

550 
200,750 

MS,  AL 

interruptible. 

CP88-316-000 

CP91-3097 

•000 

Southern  Natural 

Cullman — 

6,551 

OTX.  TX.  OLA,  LA, 

AL 

07-21-91,  FT.  Firm.. 

ST91 -9905-000 

(9-16-91 

Gas  Company, 
Post  Office  Box 
2563, 

Birmingham, 
Alabama  35202- 
2563  25314. 

Jefferson 
Counties  Gas 
Distrtet 

551 
201.115 

MS.  AL. 

CP88-3 16-000 

CP91-309e 

1-000 

Southern  Natural 
Gas  Company, 

Endevco  Oil  and 
Gas  Company. 

50.000 
20,000 

OTX.  TX.  OLA,  LA. 
MS,AL. 

MS 

07-19-91.  n. 

ST91 -9904-000 

(9-16-91) 

CP88-316-000 

Post  Office  Box 

7,300,000 

2563, 

Birmingham, 

Alabama  35202- 

2563  Dakota 

58S01. 

■  Quantities  are  shown  in  MMBtu  moapl  tor  Southern's  firm  transportation  service  which  is  shown  in  Mcf. 

■  Offshore  Louisiana  and  Offshor*  Texas  are  shown  as  OLA  and  OTX,  respectively. 

■  The  CP  and  RP  docket  corresponds  to  applicant's  blanket  transportation  cenifKate.  If  an  ST  docket  is  shown,  120-day  transportatkxi  service  was  reported  in  H 
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11.  Columbia  Gulf  Transmission  Co. 

IDodtet  No8.  CP91-3O7O-O0O.  CP91 -3071-000. 
and  CP91-3072-0001 

September  19, 1991. 

Take  notice  that  on  September  13. 
1991,  Columbia  Gulf  Transmission 
Company,  P.O.  Box  683,  Houston,  Texas 
77(X)1,  (Applicant)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-239-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  pubhc 
inspection.^ 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


^  These  prior  notice  requests  are  not 
consolidaled. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  i  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

PMkday. 

average  day. 

annual 

MMBtu 

R«c«ipl  potnis 

D«liv«fy  points 

Contract  date,  rate 

schedule,  service 
type 

Related  docket. 
start  up  date 

CP91 -3070-000 

Easiex  Ga» 
TransfTKssion  Ca 
(Intrastate  Pipeline). 

CNGTrwjtngCo 
(marketerl. 

Honda  of  Amonca 
Manufactunog,  tnc. 
(end-user). 

60.000 

48.000 

17.520.000 

20,000 

18.000 

5,840,000 

4.500 

3,600 

1.314.000 

LA.  0«  lA „ 

LAOWLA 

lA _ 

LA.  OH  LA 

10-13-88.'  rrs-2. 

InL 

t0-25-e8.«  ns-2. 
Int 

6-1-91.  HS-2. 

F*m. 

ST91-101(X) 

(9-13-91) 

C;P91 -3071 -000 
(9-13-91) 

CP91 -3072-000 
(»-13-9n 

LA 

LA _ 

B-2-91. 

ST91-10103. 
e-1-91. 

ST91-10105. 
8-1-91. 

'  Amended  2-17-68.  7-13-91  ft  8-24-90. 
'  Amended  7-24-91  &  8-24-90. 


12.  Transwestem  Pipeline  Co. 

[Docket  Nos.  CP91-3105-000  and  CP91-3106- 
000) 

September  19, 1991. 

Take  notice  that  Transwestem 
Pipeline  Company,  1400  Smith  Street, 
P.O.  Box  1188,  Houston.  Texas  77251- 
1188,  (Applicant)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
133-(XK).  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


•  TTiese  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day, 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate 
schedule,  service 

type 

Related  docket, 
start  up  date 

CP91 -3105-000 

Pr^ier  Gas  Company 
(producer). 

Cerrtran  Corporation 
(marketer) 

20.000 
15.000 

7,300,000 
25.000 
18,750 

9.125.000 

AZ.  NM.  OK,  TX 

AZ.  NM,  OK  TX 

8-6-91.  ITS-1, 
imerruptible. 

6-22-90.  lTS-1. 
Intemjptible. 

ST91-10332 

(9-17-91) 
CP91-31 08-000 

AZ,  NM.  OK.  TX 

AZ.  NM  OK  TX 

9-1-91. 
ST91 -10333 

(9-17-91) 

9-1-91. 

UMI 


13.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP91-3032-000J 
September  19, 1991. 

Take  notice  that  on  September  10, 
1991,  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  3800  Frederica 
Street.  Owensboro.  Kentucky  42301. 
filed  in  Docket  No.  CP91-3032-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 


authorization  to  provide  an  interruptible 
transportation  service  for  Harbert  Oil  & 
Gas  Corporation,  a  customer,  imder  the 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that,  pursuant  to  an 
agreement  dated  February  13, 1991, 
under  its  Rate  Schedule  IT,  it  proposes 


to  transport  up  to  50,000  MMBtu  per  day 
equivalent  of  natural  gas.  Texas  Gas 
indicates  that  it  would  transport  50.000 
MMBtu  on  an  average  day  and 
18,250.000  MMBtu  annually.  Texas  Gas 
further  indicates  that  the  gas  would  be 
transported  from  various  points  of 
receipt  and  would  be  redelivered  to 
various  delivery  points. 

Texas  Gas  advises  that  service  under 
S  284.223(a)  commenced  August  22, 1991, 


ii 
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as  reported  in  Docket  No.  ST91-10190- 
000. 

Commeat  date:  November  4, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission'a 
staff  may.  within  45  days  after  the 
issuance  of  the  histant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
i  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
fihng  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  (o  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Cashell. 
Secretary. 
(FR  Doc.  91-23165  Piled  9-25-01;  8:45  an) 

BILUNa  COOC  6717-01-H 


[Docket  No«.  ST91-9858-000  through 
ST91-1023»-000| 

Texas  Gas  Corp.;  Self-lroptententing 
Transactions 

September  19, 1991 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
regulations,  sections  311  and  312  of  the 


Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act' 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  tjrpe  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behaif  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  S  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  i  284.122  of  the 
Commission's  regulations  and  section 
311(a](2]  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  intrastate  pipeline 
pursuant  to  S  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  i  284.147(d)  of 
the  Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  f  284.163  of  the 


■  Notice  of  a  transaction  doea  not  ooostitute  a 
delerminalion  that  the  termi  and  coaditiont  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  tiKng  is  in  compliance  with  tht 
Commiiicioii's  regulations. 


Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
Interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Comnission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of  shippers 
other  than  interstate  pipelines  pursuant 
to  I  284.223  and  a  blanket  certificate 
isstied  under  §  284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  "G-LS "  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 

A  "G-HT'  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
(  284.224  of  the  Commission's 
regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipehne  pursuant 
to  §  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  S  284J03  of  the 
Commission's  regulations. 
Lois  D.  Cashell, 
Secretary. 


Docket  No.' 


Transportar/Sener 


Recipient 


OatefBed 

284 
Sub- 

Est.  mux. 

dally 
quanwy* 

V/N 

mOL 

Date 
com- 

ProiwMd 
termina- 
tion data 

06-01-91 

C 

8.500 

H         ^ 

1 

07-01-91 

Indef. 

0S-O1-«1 

e 

100,000 

N         ^ 

F/1 

07-01-91 

Indef. 

06-01-91 

B 

5,000 

Y 

Ob-01-91  ' 

tndef. 

06-01-91 

B 

50,000 

V 

06-01-91 

Indef. 

aB-«1-91 

c 

5.000 

n 

06-01-91 

Indef. 

06-01-91 

c 

50.000 

H 

06-01-91 

tndef. 

06-01-91 

B 

512.500 

u 

07-18-91 

Indef. 

06-01-91 

Q-S 

6.500 

u 

07-01-91 

06-30-92 

06-01-91 

G-S 

1.200 

N 

07-01-91 

06-30-93 

06-02-91 

K-S 

100.000 

N 

07-01-91 

10-29-91 

oe-02-gi 

G-S 

4,000 

N 

06-01-91 

09-29-01 

08-02-91 

G-S 

50,000 

N         , 

07-03-91 

10-31-91 

06-02-91 

G-S 

10,000 

N 

07-03-91 

10-31-91 

OB-02-91 

G-S 

3,000 

N 

02-01-91 

03-31-91 

08-02-91 

G-S 

50,000 

N 

07-05-91 

11-02-91 

08-02-91 

G-S 

4.000 

N 

07-01-91 

10-20-01 

08-OS-91 

G 

18.000 

N 

08-.29-91 

indef. 

08-O&-9I 

G 

30.000 

N 

07-01-91 

Indef. 

oe-os-81 

B 

45,000 

N 

07-.31-91 

tndal. 

OS-05-91 

G-S 

100.000 

N 

07-10-91 

M-1&-01 

06-05-91 

G-6 

100.000 

N 

07-10-91 

11-06-91 

06-05-91 

B 

50.000 

N 

07-17-01 

fndef. 

08-05-01  l 

S 

500.000 

N          i 

0?-l7-91  1 

Indef. 

ST91. 

ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91. 
ST91- 
ST91- 
ST91- 
ST91. 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 


-9658 
■9059 
-9860 
-9861 
9662 
-9663 
-9664 
9865 

■900v 

-9867 
-9868 
9869 
-9670 
-9871 
-9872 
-9873 
-9874 
-9875 
-9878 
-9677 
-9678 
-8879 
-9660 


TEJAS  Gas  Corp 

northern  Natural  Gas  Co _ 

Michigan  Gas  Storage  Co 

Michtgan  Gas  Storage  Co 

Consumers  Power  Co 

Consumers  Power  Co 

Tennessee  Gas  Pipeline  Ca _. 

WilHston  Basin  Inter.  PfL  Co 

Williston  Basin  Inter.  P/L  Co. 

Stingray  Pipeline  Co - 

Natural  Gas  P/L  Co.  of  /^nerlca... 
Natural  Gas  P/L  Co.  of  America.... 
Natural  Gas  P/L  Co  of  /Wnerlca-.. 
Natural  Gas  P/L  Co.  of  Amarica.... 

Tennessee  Gas  Pipeline  Ca 

Colorado  Interstate  Gas  Ca 

Tarpon  Transmission  Co 

Tarpon  Transmission  Co 

East  Tennessee  Natural  Gaa  Ca .. 

ANR  Pipeline  Ca _™ 

ANR  Pipeline  Ca 

ANR  Pipeline  Ca 

ANR  Pipeline  Ca 


Texas  Gas  Transmlsaion  Corp. .. 

Southern  Catiforr^ia  Gaa  Co 

Consunners  Power  Co....- 

Consumers  Power  Co 

Michigan  Gas  Exchange 

Samco  Energy  Services,  Ire 

Atlanta  Gas  Light  Co 

Union  Oil  Co.  of  California 

Western  Gas  Resources.  Inc. 

Tenngaaco  Corp 

Bethlehem  Steel  Corp 

Coastal  Gas  Marketing  Co 

North  American  Resources  Ca  . 

Aocess  Energy  Corp.._ 

KlmtMll  Resources.  Inc. 

Wlr>dsor  Gas  Processing 

Natural  Gas  P/L  Co.  of  America 

Trunkline  Gas  Co 

ChanarKioga  Gas  Ca 

Natgas  US  Inc. _ 

Howard  Energy  Co 

Bethlehem  Steel  Cor^ 

West  Ohio  Gas  Co _ 
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Docket  No.' 


ST91 
ST91. 
ST91 
ST91 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91 
ST9V 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 


9881 
9882 
9683 
9884 
9885 
9886 
9887 
9888 
9889 
9890 
9691 
9892 
9893 
9894 
9895 

SWSfD 

9897 
9898 
9899 
9900 
9901 
9902 
9903 
9904 
9905 


Transporter/Seller 


ST91-9906 


UMI 


ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 


-9907 
-9908 
-9909 
-9910 
-9911 
-9912 
-9913 
-9914 
-9915 
-9916 
-9917 
-9918 
-9919 
-9920 
-9921 
-9922 
-9923 
-9924 
-9925 
-9926 
-9927 
-9928 
-9929 
-9930 
-9931 
-9932 
-9933 
-9934 
-9935 
-9936 
-9937 
-9938 
-9939 
-9040 
-9941 
-9942 
-9943 
-9944 
-9945 
-9947 
-9946 
-9949 
-9950 
-9951 
-9952 
-9953 
-9954 
9956 

-9957 
9958 


ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

United  Gas  Pipe  Line  Co 

CNG  Transnussion  Cofp 

CNG  Transmission  Corp 

CNG  Transmission  Co»p 

CNG  Transmission  Corp 

Natural  Gas  P/L  Co.  of  America.. 

Transwestem  Pipelir>e  Co 

Transweslem  Pipeline  Co 

Northern  Natural  Gas  Co 

Florida  Gas  Transmission  Co 

Florida  Gas  Transmission  Co 

Algonquin  Gas  Transmission _ 

Algonquin  Gas  Transmission 

Algonquin  Gas  Transmission 

Algonquin  Gas  Transmission 

Algonquin  Gas  Transmission 

Algonquin  Gas  Transmission 

Algonquin  Gas  Transmissioo. 

Algonquin  Gas  Transmission 

Algorxjuin  Gas  Transmission 

Soutfwfn  Natural  Gas  Co 

Southern  Natural  Gas  Co 


Southern  Natural  Gas  Co.. 


Soottiern  Natural  Gas  Co 

Soutt)em  Natural  Gas  Co 

South  Georgia  Natural  Gas  Co 

Natural  Gas  P/L  Co.  of  America.... 

Northern  Natural  Gas  Co 

Tnjnkline  Gas  Co 

Trunkllne  Gas  Co 

Transamerican  Gas  Trans.  Corp.... 
Transamencan  Gas  Trans.  Corp.... 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeiine  Co..., 

Florida  Gas  TransrmssWn  Co 

Ftonda  Gas  Transmission  Co 

Fkxida  Gas  Transmisswn  Co 

Texas  Eastern  Transmission  Corp. 

Fkyida  Gas  Transmission  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Norttiern  Natural  Gas  Co 

Northern  Natural  Gas  Co _ 

Gas  Co.  of  l^ew  Mexico 

Midvvestem  Gas  Transmission  Co . 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Terwiessee  Gas  Pipe4ine  Co 

Viking  Gas  Trarismtssion  Co 

t^iural  Gas  P/L  Co.  of  America... 
Natural  Gas  P/L  Co.  of  America... 
Natural  Gas  P/L  Co.  of  America.... 
Natural  Gas  P/L  Co.  of  America... 
Natural  Gas  P/L  Co.  of  America... 
Natural  Gas  P/L  Co.  of  America... 

Acadian  Gas  Pipeline  System 

PelKan  Interstate  Gas  System 

TranSYirestem  Pipeline  Co 

Florida  Gas  Transmission  Co 

Florida  Gas  Transmission  Co 

Northern  Natural  Gas  Co 

Nortf>em  Natural  Gas  Co 

United  Gas  Pipe  bne  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Lme  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Line  Co 

Arida  Energy  Resources 

Tainklme  Gas  Co 


Recipient 


TPC  Pipeline  Inc.: 

Louisiana  Resources 

IIKnois  Power  Co 

Shell  Gas  Trading  Co 

Meridian  Marketing .. .. 

Meridian  Marketing. ...„„....„ 

Goetz  Energy  Corp 

Goetz  Energy  Corp 

Umted  Texas  Transmission  Co 

Broad  Street  Oil  and  Gas  Co 

Bridgegas  U.S.A.,  Inc 

Graham  Energy  Marketing  Corp 

City  of  Vero  Beach 

City  of  Vero  Beach 

Coionial  Gas  Co 

Appalachian  Gas  Sales 

Energy  Marketing  Exchange,  Irx:. .. 

Citizens  Gas  Supply  Corp. 

CNG  Produang  Co 

Polaris  Pipeline  Corp 

Northeast  Energy  Associates 

Otetrigas  of  Massachusetts  Corp. .. 
Otstrigas  of  Massachusetts  Corp. .. 

Endevco  Oil  &  Gas  Co 

Cuilman-Jefferson  Counties  Gas 

Dis.. 
Louisiana    Municipal    Nat    Gas 

Athor. 

City  of  Hawkinsville „ 

Georgia  Pacific  Corp 

Georgia  Pacific  Corp 

Total  Pipeline  Co 

NGC  Transportatksn,  Inc 

Natural  Gas  P/L  Co.  of  America.... 

Centran  Corp 

Tennessess  Gas  Pipeline  Co 

United  Gas  Pipe  Line  Co 

Bridgeline  Gas  Distritiution  Co 

Dayton  Power  and  Light  Co 

City  of  Elizabethtown 

East  Ohio  Gas  Co 

Shell  Offshore,  Inc 

Kissimmee  Utility  Authority 

Peoples  Gas  System,  Inc 

Peoples  Gas  System,  Inc 

Bethlehem  Steel  Corp „ _ 

Union  Exploration  Partners,  Ltd 

Peoples  Natural  Gas 

Terra  International,  Inc 

C*ota  Corp 

Texaco  Gas  Marketing,  Iik 

El  Paso  Natural  Gas  Co 

Tenaska  Marketing  Ventures 

Tertaska  Marketing  Verrtures 

Nashville  Gas  Co 

East  Ohio  Gas  Co 

Colonial  Gas  Co 

Anthem  Energy  Co 

United  Texas  Transmission  Co 

Ctiannel  Industries 

Necties  Pipeline  System „. 

Vesta  Energy  Co _ 

Winnie  Pipeline  Co...„ 

Trunkllne  Gas  Co 

Mklcom  Marketing  Corp 

Mountain  Front  Pipeline  Co.,  Irtc.... 

Consolidated  Minerals,  Inc _. 

Enron  Industnal  Natural  Gas  Co.... 

Lake  Park  Municipal  Utilities 

Aztec  Gas  and  Oil  Corp „ 

Delhi  Gas  Pipeline  Corp 

fnternatKmai  Paper  Co 

Seagull  Marketing  Services,  Inc 

Vesta  Energy  Co 

Aquila  Energy  Martteting  Corp 

CNG  Trading  Co - 

Stellar  Gas  Co 

Afkla  General  Supply  Co 

Transcontinental  Gas  P/L  Corp 


Date  filed 


06-05-9 
06-05-9 
06-05-9 
06-O&-9 
08-05-9 
08-05-9 
08-05-9 
06-O5-9 
08-06-9 
06-06-9 
08-06-9 
08-06-9 
08-06-9 
06-06-9 
08-06-9 
08-06-9 
06-06-9 
06-06-9 
06-06-9 
08-06-9 
08-06-9 
08-06-9 
06-06-9 
08-06-9 
08-06-9 

08-06-9 

Ofr-06-9 
06-06-9 
06-06-9 
06-07-9 
08-07-9 
08-07-9 
06-07-9 
06-08-9 
08-06-9 
06-06-9 
06-06-9 
06-06-9 
08-06-9 
06-06-9 

oe-oe-9 

06-06-9 
06-06-9 
06-06-9 
06-09-9 
06-09-9 
06-09-9 
06-09-9 
08-09-9 
08-09-9 
08-12-9 
08-12-9 
08-12-9 
08-12-9 
06-12-9 
08-12-9 
06-12-9 
08-12-9 
08-12-9 
08-12-9 
06-12-9 
08-12-9 
08-12-9 
08-12-9 
08-12-9 
06-12-9 
08-12-9 
08-12-9 
08-12-9 
06-12-9 
06-12-9 
06-12-9 
06-12-9 
06-12-9 
06-12-9 
06-12-9 
06-12-8 


Part 
284 
Sub- 
part 


B 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

B 

G-S 

G 

G-S 

C 

C 

B 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-HT 

G-HT 

G-S 

B 

B 

G-S 

G-S 

B      - 

B 

B 

G-S 

B 

C 

K-S 

B 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G 


Est.  max. 

daily 
quantity" 


100.000 

75,000 

30.000 

30.900 

1.200 

1.200 

30.000 

15.000 

225.000 

50.000 

500.000 

70.000 

2.635 

1.178 

20.000 

60.000 

150,000 

300,000 

96,000 

160,036 

1,294,188 

66,612 

66.612 

50.000 

66.551 

100.000 

3.000 

563 

560 

2.000 

12,117 

18.000 

30,000 

25.000 

10.000 

50.000 

15.000 

769 

20.000 

10.000 

1.627 

87,977 

6,031 

240.000 

60.000 

100,000 

27.000 

42.250 

30.000 

6,200 

250.000 

250.000 

50.000 

50.000 

97.000 

20.000 

100,000 

100.000 

100,000 

150.000 

100.000 

50.000 

20.000 

30,000 

1.431 

250.000 

5.000 

3.000 

103.000 

103.000 

515,000 

103.000 

154.500 

30.900 

51,500 

1,000 

7,000 


A«. 
Y/N 


Rate 
sch. 


I 
I 
I 
F/l 

F 
F 


I 

I 

F 

F 

F 

F 

F 

I 

I 

I 

I 

F 

I 

I 

I 

F 

F 

F 

I 

I 

F/l 

F 

F 

F 

I 

I 
I 
I 
» 

I 

F 

F 

F 

I 

F 

F 

F 

I 

I 

I 

F/l 

F/l 

I 

I 

I 

I 

I 

I 

F  - 
I 


Date 
com- 
menced 


07-24-9 
07-10-9 
07-11-9 
07-20-9 
06-01-9 
06-02-9 
07-23-9 
07-22-9 
06-29-9 
07-23-9 
07-23-9 
07-10-9 
06-01-9 
06-01-9 
07-12-9 
07-01-9 
07-13-9 
07-01-9 
07-19-9 
07-05-9 
06-02-9 
06-01-9 
06-28-9 
07-19-9 
07-21-9 

07-26-9 

07-20-9 
07-27-9 
07-27-9 
07-01-9 
07-01-9 
06-29-9 
07-25-9 
07-01-9 
06-20-9 
06-01-9 
06^)1-9 
06-05-9 
06-12-9 
06-10-9 
08-01-9 
06-01-9 
06-01-9 
07-10-9 
12-13-9 
06-01-9 
06-01-9 
06-01-9 
08-01-9 
07-06-9 
06-01-9 
06-01-9 
05-01-9 
07-01-9 
07-12-9 
07-12-9 
03-01-9 
03-01-9 
02-01-9 
07-11-9 
02-01-9 
08-04-9 
08-01-9 
06-01-9 
06-01-9 
06-01 -9 
07-01-9 
07-01-9 
07-25-9 
07-30-9 
07-31-9 
06-01-9 
06-01-9 
07-31-0 
06-01-0 
12-01-9 
07-01-9 


Projected 
termina- 
tion date 


Indel. 


11-17-91 

09-20-91 

09-30-91 

11-20-91 

11-19-91 

Indef. 

11-20-91 

11-20-91 

11-07-91 

11-26-91 

11-28-91 

Indef. 

10-29-91 

11-10-91 

10-29-91 

10-17-91 

10-03-91 

09-30-91 

12-01-91 

12-01-01 

11-16-91 

11-16-91 

NDEF. 

11-17-91 

11-24-91 

11-24-91 

06-30-91 

10-29-91 

INDEF. 

11-22-91 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

11-07  91 

11-26-91 

11-26-91 

11-28-91 

11-07-91 

04-11-91 

INDEF. 

11-29-91 

11-29-91 

11-20-91 

04-30-91 

11-20-91 

11-20-01 

INDEF. 

INDEF. 

11-00-91 

11-00-91 

05-01-91 

06-01-91 

05-01-00 

11-06-91 

05-01-00 

INDEF. 

11-01-91 

INDEF. 

11-28-91 

11-28-91 

INDEF. 

INDEF. 

11-22-91 

11-27-91 

11-28-91 

11-29-01 

11-20-01 

11-28-01 

11-20-91 

04-01-91 

INDEF. 


\ 
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OookelNo.* 


Tranaportef/S«ll«r 


Roopt^nt 


DMellM 


Part 
284 
Sub- 
part 


Est.  max. 

daily 
quantity** 


AIL 

Y/N 


sett 


GOfl^ 


Projected 
tannina- 
tiondat* 


ST9 

ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 

srg 

ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 

ST9 

ST9 

ST9 

ST9 

ST9 

ST9 

ST91 

ST9 

ST9 

ST9 

ST9 

ST9 

ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 


-9959 

-9960 
-9961 

-9963 

-9964 

-9965 

■"9966 

-9967 

-9968 

-9969 

-9970 

-997t 

-9972 

-9973 

-9974 

-9975 

-9976 

-9977 

-9978 

-9979 

-9960 

-996 1 

-9962 

-9983 

-9964 

-9985 

-9986 

-9987 

-9988 

-9969 

-9990 

-999t 

-9993 

-9994 

-9995 

-9996 

-9997* 

-9998 

-9999 

-10000 

-10001 

-10002 

-10003 
-10004 
-10005 
-10006 
-10007 
-10008 
'10009 
-10010 
-10011 
-10012 
-10013 
-10014 

-10015 
-10018 
-10017 
-10018 
-10019 
-10020 
-10021 
-10022 
-10023 
-10024 
-10025 
-10026 
-10027 
-10028 
-10029 
-10030 
-10031 
-10032 
-10033 
-10034 
-10035 
-10036 


TiunkNne  Gas  Co 

United  Gas  Pipe  Line  Co 

Tennessee  Gas  Pipeline  Co 

Gas  Co.  of  New  Mexico ._ 

Gas  Co  ot  New  Mexico 

Transwestem  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Ftorida  Gas  Transmission  Co 

Rofida  Gas  Transmission  Co 

Black  Martin  Pipeline  Co 

Artda  Energy  Resourc«s.- _.. 

Mississippi  River  Trana.  Corp 

Questar  Pipeline  Co 

Ouestar  Pipeline  Co _.___ 

Questar  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

United  Gas  Pipe  Line  Co 

MissKsippi  River  Trans.  Cotp 

Guff  Energy  Pipeline  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co . 

El  Paso  Natural  Gas  Co.- 

B  Paso  Natural  Gas  Co._ _„ 

Natural  Gas  P/t  Co.  ol  Amarica.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/V  Co.  of  Amwica.. 
Natural  Gas  P/L  Co.  of  America.. 

Tennessee  Gas  Pipeline  Co 

Florida  Gas  Transmission  Co 

Transmrestom  Pipeline  Co 

Trarwwestem  Pipeline  Co 

Transwestem  Pipeline  Co  ...„ 

Ct>IG  Transmission  Corp 

Mississippi  River  Trans.  Corp 

Valero  Transmission,  LP 

Valero  Transmission,  LP 

Natural  Gas  P/L  Co.  of  Ainertca.. 

ANH  Pipeline  Co 

ANR  Pipeline  Co __.__ 

ANH  Pipeline  Co „ .. 

ANR  Pipeline  Co ___..___„. 

ANR  Pipeline  Co 


ANR  Pipeline  Co _ 

ANR  Pipeline  Co „.; 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Tennessee  Gas  Pipeline  Co 

Winnie  Pipeline  Co 

Michigan  Gas  Storage  Co .. 

Norttien  Natural  Gas  Co '. 

Northern  Natural  Gas  Co 

Columbia  Gas  Transmission  Corp 
Columbia  Gas  Transmission  Corp 
Columbia  Gas  Transmission  Corp 
Columbia  Gas  Transmission  Corp 
Columt>ia  Gas  Transmission  Corp 
Columbia  Gas  Transmission  Coip 
Columbia  Gas  Transmission  Coip 

D  Paso  Natural  Gas  Co _ 

ONG  Transmission  Co 

ONG  Transmission  Co 

Northern  Natural  Gas  Co . 

I^lorttiem  Natural  Gas  Co 

Trunkline  Gas  Co 

Trunliline  Gas  Co 

Trunliline  Gas  Co 

Trunkline  Gas  Co ~ _. 

Trunkline  Gas  Co 

Trunkline  Gas  Co 

Rocky  Mountain  Natural  Gas  Co .. 

Northern  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Co 

ONG  Transmission  Co 


Phillips  Petroleuin  Co 

Laser  Marketing  Co 

Southern  Gas  Pipeline 

El  Paso  Natural  Gas  Co. 

El  Paso  Natural  Gas  Co 

Enron  Gas  Marketing,  tne ~ _ 

TXG  Pipeline  Co _ 

Orlando  Utilities  Commission 

City  of  Tallahassee 

Wllowiex  Pipeline  Co _ 

Texaco  Gas  Marketing,  Inc 

City  of  Morganfield _ 

Western  Gas  Resource*,  tnc 

Oty  Utilities  of  Springfield 

Mountain  Fuel  Supply  Co.,  «l  «l 

Sodtiwest  Gas  Distributors,  Inc 

Champion  International  Corp 

Marathon  Oil  Co 

Tennessee  Gas  Pipeline  Co 

Great  Plains  Natural  Gas 

Catex  Energy,  Inc 

Arizona  Electric  Power  Coop^  tnc . 

Midcon  Marketing  Corp 

Errtex 

Ilhnots  Power  Co 

Enron  Industrial  Natural  Gas  Co.... 

United  Texas  Transmission  Co 

Eastex  Gas  Transmission  Co 

CNG  T-ansmission  Coip  _ 

City  of  Gainesville 

American  t-lunter  Exploration  Ltd... 

Mock  Resources,  Inc 

Eastex  Hydrocarbons,  Inc _. 

Warren  Consolidated  Indus!,  Inc... 

TXG  Gas  Marketing  Co 

Transcontinental  Gas  Pipeline 

Trunkline  Gas  Co _ 

ORYX  Gas  Marketing  LR. _. 

Jack  0.  l^odgden  Operating  Co 

Union  Gas  Limited _ 

Northern  Illinois  Gas  Co  ........... 

Norttiem  Illinois  Gas  Co 

Northern  Indiana  Public  Service 

Co. 

TPC  Rpeline  Inc 

lowa-illiinois  Gas  &  Electric  Co 

Allen-Bradley  Co..  Inc 

Ohio  Gas  Co 

Midcom  Marketing  Corp 

Canadian  Occidental  oi  Calif.,  Inc . 

Laser  Marketing  Ca 

Unicorp  Energy,  Inc 

Longhom  Pipe  Line  Co 

Central  minois  Public  Servkse  Co ... 

Anthem  Energy  Co_ 

Parker   &    Parsley   Development 

Co. 
Energy  Marketing  Exchange,  \nc ... 

Appalachian  Gas  Sales 

Continental  Reserves  Oil  Co 

Energy  Production  Co 

Clinton  Oil  Co 

Quacker  State  Coip 

UGI  Corp  _ 

Mercando  Gas  Servicas,  Inc 

Phillips  Gas  Pipeline  co 

Natural  Gas  P/L  Ca  of  AmerKa... 

Qokten  Gas  Energies,  Inc 

Coast  Enafgy  Group,  Inc 

Centran  Corp 

Hunt  0«  Co 

Neste  Oy 

V.N.C.  Gas  Systems.  LP 

Arcadian  Corp __._ 

Unicorp  Energy.  Inc 

Northwest  Pipeline  Corp.- ~.. 

Cibola  Corp 

Brooklyn  Union  Gas  Co 

Phillips  Gas  Pipeline  Co 


Oe-12-91 
Oe-12-91 
08-12-91 
06-13-91 
08-13-91 
06-13-91 
06-13-91 
06-14-91 
06-14-91 
08-14-91 
08-14-91 
06-14-91 
08-15-91 
08-15-91 
06-15-91 
08-15-91 
06-15-91 
08-15-91 
08-15-91 
08-15-91 
08-15-91 
08-16-91 
08-16-91 
08-16-91 
08-16-91 
08-16-91 
08-18-91 
08-16-91 
08-18-91 
08-16-91 
0^16-91 
06-16-91 
08-18-91 
08-16-91 
08-19-91 
06-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 

08-19-91 
06-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 
06-19-91 
06-19-91 

08-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 
08-19-91 
06-19-91 
08-20-91 
06-20-91 
08-20-91 
08-20-91 
06-20-91 
06-20-91 
08-20-91 
08-20-91 
08-20-01 
08-20-91 
08-20-91 
08-20-91 
06-20-91 
08-20-91 
08-20-91 


6-S 
6-S 

B 

G-HT 

G-HT 

G-S 

B 

G-S 

G-S 

B 

G-S 

B 

G-S 

B 

B 

B 

G-S 

G-S 

C 

B 

G-S 

Q-S 

G-S 

B 

B 

B 

B 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

B 

C 

C 

G-S 

G-S 

G-S 

B 

B 

B 

B 

B 

G-S 

B 

G-S 

G-S 

G-S 

G^ 

C 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

C 

C 

Q-S 

G-S 

Q-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-HT 

G-S 

B 

C 


100,000 
618.000 
SOO,(XX> 

15,000 

11,000 
750.000 
100,000 

11,073 
5.8S3 

42,000 

5aooo 

50.000 

40,000 

20,000 

31,100 

500,000 

2,168 

10,000 

1.400 

20,000 

88.457 

61.800 

309,000 

40,000 

100.000 

5,000 

25,000 

5Q.000 

701.215 

7.278 

200J)00 

lOOOOO 

50.000 

30,000 

50.000 

400 

3,500 

12,591 

8.040 

25a000 

100.000 

150,000 

100.000 

100,000 

150,000 

3.000 

20.000 

72.824 

515.000 

818.000 

50.000 

10.000 

20.000 

50.000 

30.000 

200,000 

100,000 

5,000 

10,000 

5.000 

400 

15.000 

62.400 

100,000 

200000 

lOOOO 

50000 

5O000 

3O000 

5O000 

200.000 

lOOOOO 

20O000 

ZJOOO 

88.159 

143.500 

100,000 


F/l 
F/1 


F/l 
F/l 


F/l 
F/l 


07-24-91 
07-23-91 
07-12-91 
08-01-91 

oe-«i-9i 

07-19-91 
06-01-91 
07-16-91 
07-16-91 
06-01-91 
06-06-91 
12-01-91 
08-01-91 
08-06-91 
07-24-91 
07-12-91 
08-01-91 
07-18-61 
07-01-91 
07-30-91 
08-01-91 
06-01-91 
06-01-91 
06-01-91 
07-25-91 
08-01-91 
07-17-91 
08-01-91 
07-18-91 
06-01-91 
08-O1-91 
06-01-91 
07n21-91 
07-17-91 
12-01-91 
07-25-91 
07-22-91 
10-01-91 
06-16-91 
07-02-91 
06-01-91 
6-01-91 
06-02-91 

06-25-91 
06-01-91 
07-27-91 
07-01-91 
08-05-91 
Oe-05-91 
08-06-91 
07-26-91 
06-01-91 
07-19-91 
06-01-91 
06-01-91 

06-06-91 
07-25-01 
06-10-91 
06-10-91 
06-01-91 
06-01-91 
06-01-91 
06-01-91 
06-01-91 
07-27-91 
08-07-91 
08-07-91 
08-02-91 
08-01-91 
08-06-91 
06-01-91 
08-03-91 
06-02-91 
12-05-90 
07-24-91 
07-24-91 
07-01-91 


11-21-ffl 
11-20-81 

INOEF. 

10-31-92 

08-31-92 

11-16-91 

INOEF. 

11-12-91 

11-12-91 

INOEF. 

10-07-81 

INDEF. 

11-28-91 

08-07-91 

07-23-91 

INDEF. 

11-29-91 

11-15-91 

INOEF. 

INDEF. 

11-29-91 

11-29-81 

11-29-91 

INDEF. 

INOEF. 

INDEF. 

INOEF. 

INDEF. 

INDEF. 

INDEF. 

11-29-91 

11-29-81 

11-18-81 

11-14-91 

INDEF. 

JNDEF. 

INDEF. 

10-31-81 

07-29-81 

10-29-01 

INDEF. 

INOEF. 

INOEF. 

INDEF. 

INOEF. 

11-23-81 

09-30-09 

12-03-81 

12-03-81 

12-04-81 

11-23-81 

Indel. 

Indef. 

11-29-81 

11-29-81 

12-07-81 
11-22-91 
12-06-91 
12-06^1 
11-29-91 
1 1-29-91 
Indef 
11-29-91 
07-31-93 
07-26-83 
12-05-91 
12-05-91 
09-16-91 
09-15-91 
09-20-91 
09-15-81 
09-17-91 
09-16-91 
Indef. 
i  11-21-91 
I  INOEF. 
;  06-30-93 
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Docket  No.* 


ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 

ST9 
ST9 
ST9 
ST9 
ST9 
ST9 

ST9 
ST9 
ST9 

ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 

ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 
ST9 


0037 
0038 
0039 
0040 
0041 
0042 
0O43 
0044 
0045 
0046 
0047 
0048 
0O49 
0050 
0051 
0052 
0053 
0054 
0055 
0056 
0057 
0058 
0O59 
0060 
0061 
0062 
0063 
0064 
0065 
0066 
0067 
0068 
0069 
0070 

0071 
0072 
0073 
0074 
0075 
0076 

0077 
0078 
0079 

0080 
0081 
0082 
0083 
0084 
0085 
0086 
0087 
0088 
0089 
0090 
0091 
0092 

0093 
0094 
0095 
0096 
0097 
0098 
0099 
0100 
0101 
0102 
0103 
0104 
0105 
0106 
0107 
0108 
0109 
0110 
Oil' 


Transponer/Sellsr 


Natural  Gas  P/L  Co.  ot  America... 
Natural  Gas  P/L  Co.  of  America... 
Natural  Gas  P/L  Co.  o<  America... 

D€LNI  Gas  Pipeline  Corp 

DELNI  Gas  Pipeline  Corp 

DELNI  Gas  Pipeline  Corp 

DELNI  Gas  P^)e^<ne  Corp 

Columbia  Gas  Transniission  Coip 
Columbta  Gas  Transmission  Corp 

Arkla  Energy  Resources 

Natural  Gas  P/L  Co  of  America... 
Panhandle  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co.. 

United  Gas  Pipe  Line  Co 

Texas  Gaa  TransmtssKXi  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Williston  Basin  Inter.  P/L  Co 

WilHston  Basm  inter.  P/L  Co 

Wilteton  Basm  Inter.  P/L  Co 

Toinldine  Gas  Co .. 
Trunkline  Gas  Co .. 
TrunKline  Gas  Co ., 
Trunkhne  Gas  Co ... 

Tfunkline  Gas  Co 

Toinkline  Gas  Co 

Pa^t^andl«  Eastern  Pipe  Line  Co.. 
Panhandle  Eastern  Pipe  Line  Co., 
Panhandle  Eastern  Pipe  Line  Co . 
Panhandle  Eastern  Pipe  Line  Co .. 
Panhandle  Eastern  Pipe  Line  Co . 
Panhandle  Eastern  Pipe  Line  Co . 

Panhandle  Eastern  Pipe  Line  Co. 
Panharxlle  Eastern  Pipe  Line  Co.. 

Transwestem  Pipeline  Co 

Northern  Natural  Gas  Co 

Panhandle  Eastern  Pipe  Lirw  Co.. 
Transcontinental  Gas  P/L  Corp.... 

Gas  Co.  o1  New  Mexico  .„ 

Natural  Gas  P/L  Co.  o(  America.. 
Wyoming  Interstate  Co.,  Ldt 

East  Texas  Gas  Systems 

Texas  Gas  Trartsmnissioo  Corp.. 
f^tural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 
Natural  Gas  P/L  Co.  of  America.. 

Northern  Natural  Gas  Co , 

Itorthem  Natural  Gas  Co 

f*3rthem  Natural  Gas  Co 

Northern  Natural  Gas  Co _ 

f*xtt)em  fsiatural  Gas  Co 

Cokxado  Interstate  Gas  Co 

Cokyado  Interstate  Gas  Co 

Panhandle  Eastern  Pipe  Line  Co . 
Panfiandle  Eastern  Pipe  Line  Co . 
Panhandle  Eastern  Pipe  Line  Co . 
Panhandle  Eastern  Pipe  Line  Co . 
Panhandle  Eastern  Pipe  Line  Co . 
Panhandle  Eastern  Pipe  Line  Co. 
Columtw  Gutt  Transmisskxi  Co... 
Columbia  Gulf  Transmission  Co... 
Columtjia  Gull  Trar^smissksn  Co... 
Cdurrrtw  Gulf  Transmisston  Co... 
Columbia  Gulf  Transmissksn  Co... 
Columt)ia  Gulf  Transmisskxi  Co... 
Columbia  Gulf  Transrmsswn  Co... 
Columbia  Gulf  Transmission  Co... 
Columbia  Gull  Transmission  Co... 
Columbia  Gull  Transmission  Co... 
Columt>ia  Gulf  Transmission  Co... 
East  Ter>nessee  Natural  Gas  Co . 


Reciptent 


Broad  Street  Oil  A  Gas  Co 

Unocal  Expkxation  Corp 

Entrade  Corp 

Natural  Gas  P/L  Co.  of  America... 

htorthem  Natural  Gas  Co 

Natural  Gas  P/L  Co.  of  America.... 
Panhandle  Eastern  Pipe  Una  Co... 

Energy  Production  Co 

Baltimore  Gas  &  Electric  Co 

Red  River  Pipekne  Co 

Total  Pipeline  Co 

Central  Illinois  PuMc  Service  Co... 

Polaris  Pipeline  Corp 

PennzoH  Gas  Marketing  Co 

Tejas  Hydrocartxjns  Co 

Tejas  Hydrocartons  Co 

WHkams  Gas  Mariteting  Co 

Tetas  Hydrocartxjns  Co 

Teias  Hydrocaitions  Co 

Exxon  Corp 

Ramlxjw  Gas  Co ™_„..™. 

Amerada  Hess  Corp  ™._... 

Clinton  Gas  Transmission,  Inc 

Polans  Pipeline  Corp 

CMS  Gas  Marketing  Co 

TXG  Gas  Marketing  Co 

Columbia  Gas  of  Kentucky.  Inc 

Dayton  Power  and  Light  Co 

Triumph  Gas  Marketing  Co 

Panhandle  Trading  Co 

V.H.C.  Gas  Systems,  LP .- 

Ouivtra  Gas  Co 

Missouri  Public  Service 

Borden   Chemicals  and   Plastics 

Oper. 

Amgas.  Inc 

Access  Energy  Corp ~.„ 

Maxus  Exploration  Co 

Transok,  Inc 

A.P.  Green  Industries,  fnc 

Consolidated  Edison  Co.  of  NY. 

Inc. 

Q  Paso  Natural  Gas  Co ~ 

Caterpillar.  Inc 

NorttvBrn  llhrxjis  Gas  and  Power 

Co. 

Texas  Gas  Transmission  Corp 

Louisville  Gas  and  Electric  Co 

Maxus  Exploration  Co 

Shell  Gas  Trading  Co 

Torch  Energy  Marketing,  Inc 

Gasmark.  Inc „„..... 

Mitchell  Marketing  Co..„...™.. 

Caspen  Gas  Co 

Production  Gatherirtg  Co 

Twister  Transmission  Co 

West  Texas  Gas,  Inc 

West  Texas  Gas,  Inc 

Western  Natural  Gas  A  Trans. 

Corp. 

Mobil  Natural  Gas,  Inc 

Entrade  Corp 

Dayton  Power  &  Liglit  Co 

Taurus  Energy  Corp 

Aquila  Energy  Mariteting  Corp 

McLaod  Farms 

McLaod  Farms 

Eastex  Gas  Transmission  Co 

Polaris  Pipeline  Corp 

Transco  Energy  Marketing  Co 

CNG  Trading  Co 

Louis  Dreyfus  Energy  Corp 

Honda  of  America  Manufacturing .. 

Bisfiop  Pipelirie  Corp 

Total  Minatona  corp..........™. 

NesteOY „ 

Pt>illips  Petroleum  Co 

Phillips  Petroleum  Co 

Atlanta  Gas  Light  Co 


Date  filed 


08-20-9 
06-20-9 
Oe-20-9 
08-20-9 
06-20-9 
08-20-9 
06-20-9 
Oe-21-9 
08-21-9 
06-21-9 
06-21-9 
06-21-9 
06-21-9 
08-21-9 
06-21-9 
06-21-9 
06-21-9 
08-22-9 
06-22-9 
06-22-9 
08-22-9 
08-22-9 
06-22-9 
06-22-9 
06-22-9 
08-22-9 
08-22-9 
08-22-9 
08-22-9 
08-22-9 
06-22-9 
08-22-9 
08-22-0 
08-22-9 

08-22-9 
08-22-9 
08-22-9 
08-22-9 
08-23-9 
08-23-9 

08-23-9 
08-23-9 
08-23-9 

08-26-9 
06-26-9 
06-26-9 
06-26-9 
06-26-9 
06-26-9 
08-26-9 
08-26-9 
08-26-9 
08-26-9 
06-26-9 
08-26-9 
08-26-9 

08-26-9 
08-26-9 
08-26-9 
08-26-9 
06-26-9 
06-26-9 
06-26-9 
08-26-9 
06-26-9 
06-26-9 
08-26-9 
08-26-9 
08-26-9 
08-26-9 
08-26-9 
08-26-9 
08-26-0 
08-26-9 
08-26-9 


Part 
284 
Sub- 
part 


G-S 

G-S 

G-S 

C 

C 

C 

C 

G-S 

8 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 

B 

G-S 

B 

G-HT 

G-S 

B 

C 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

G-S 

G-S 

G-S 

B 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

G-S 

6-S 

B 


Est  max. 

daily 
quantity** 


75,000 

20,000 

4,000 

10,000 

5,000 

5,000 

5,000 

36.000 

200 

25.000 

2.000 

15.000 

50.000 

2.060 

250.000 

250.000 

150.000 

250.000 

250.000 

25,350 

67.962 

41.000 

5,000 

50,000 

75,000 

100,000 

30,000 

100,000 

30,000 

25,000 

200,000 

10,000 

6,861 

2.000 

120 

100.000 

100.000 

100.000 

3.000 

20.000 

7,000 

6,000 

60,000 

100.000 

107,000 

50,000 

25,000 

25.000 

100,000 

50,000 

60,000 

1,500 

20,000 

10,000 

10,000 

1,000 

21,100 

50,000 

200.000 

5,000 

250,000 

40 

ISO 

60.000 

100,000 

200,000 

20,000 

100,000 

4,500 

275,000 

100,000 

300,000 

100,000 

50,000 

250.000 


Atf. 
Y/N 


Rale 

sch. 


F/l 


F/l 
F/l 
F/l 
F/l 
F/l 


Date 
com- 
menced 


Protected 
termiMh 
tiondate 


07-23-9 
08-01-9 
08-01-9 
08-03-9 
08-06-9 
08-03-9 
07-27-9 
08-01-9 
08-01-9 
01-01-9 
07-01-9 
07-23-9 
07-01-9 
08-Oa-9 
08-15-9 
08-15-9 
08-01-9 
08-15-9 
08-15-9 
07-22-9 
07-22-9 
07-25-9 
08-01-9 
08-01-9 
08-10-9 
08-02-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 

08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
07-24-9 

08-01-9 
08-01-9 
07-23-9 

05-02-9 
08-06-9 
08-01-9 
07-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-02-9 
08-02-9 
C3-01-9 

08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-01-9 
08-02-9 
08-17-9 
08-02-9 
08-01 -9 
08-14-9 
08-01-9 
07-26-9 
08-02-9 
08-02-9 
08-01-9 
08-01-9 
06-14-9 


11-20-91 

11-29-91 

08-31-91 

Indef. 

Indel. 

Indef. 

Indef. 

11-29-91 

Indef. 

Indef. 

06-30-96 

Indef. 

10-29-91 

12-07-91 

12-12-91 

12-12-91 

11-28-91 

12-12-91 

12-12-91 

03-13-02 

08-31-92 

12-31-92 

11-29-91 

11-29-91 

12-08-91 

11-30-91 

Indef. 

Indef. 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

Indef. 

11-29-91 

Indef. 

08-31-92 
1*-29-91 
07-23-92 

Indef. 

indef. 

11-29-91 

10-29-91 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

Indef. 

Indef. 

11-29-91 

11-29-91 

11-29-91 

Indef. 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

11-29-91 

11-13-91 

11-29-91 

11-28-91 

12-11-91 

11-28-91 

11-22-91 

11-29-91 

11-29-91 

11-28-91 

11-28-91 

Indef. 
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Docket  No.* 


Transporter/Seller 


Recipient 


Dale  Med 


Part 
284 
Sub- 
part 


Est.  max. 

daily 
quantity** 


Aff. 
Y/N 


Rale 
ach. 


Date 

COflfV 


Protected 
termina- 
tion date 


ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST9t- 
ST91- 
ST91- 
ST91- 

ST91- 
ST91- 
ST91- 
ST91- 
ST91- 

ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91. 
ST91. 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91- 
ST91. 
ST91 
ST91- 


0112 
0113 
0114 
0115 
0116 
0117 
0118 
0119 
0120 
0121 
0122 
0123 
0124 
0125 
0126 
0127 
0128 
0129 
0130 
0131 
0132 
0133 
0134 
0135 
0136 

0137 
0138 
0139 
0140 
0141 

0142 
0143 
0144 
0145 
0146 
0147 
0148 
0149 
0150 
0161 
0152 
0153 
0164 
0155 
0156 
0157 
0158 
0159 
0160 
0161 
0162 
0163 
0164 
0165 
0166 
0167 
0168 
0169 
0170 
0171 
0172 
0173 
0174 
0175 
0176 
0177 
0178 
0179 
0180 
0181 
0182 
0183 
0184 
0185 
0186 
0187 
0188 


East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tenr>essee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tennessee  Natural 
East  Tenr>essee  Natural 
East  Tennessee  Natural 
CNG  Transmission  Corp 
CNG  Transmission  Corp 
CNG  Transmission  Corp 
CNG  Transmission  Corp 
CNG  Transmission  Corp 
CNG  Transmission  Corp 


Gas  Co 
Gas  Co 
Gas  Co 
Gas  Co 
Gas  Co 
Gas  Co 
Gas  Co 
Gas  Co  ...i 
Gas  Co.... 
Gas  Co.... 
Gas  Co.... 
Gas  Co.... 
Gas  Co... 
Gas  Co... 
Gas  Co.. . 
GasCo .... 
Gas  Co... 
Gas  Co.... 
Gas  Co.... 


CNG  Transmission  Corp 

Valero  Transmission,  LP 

Valero  Transmission,  LP „ 

Northern  Natural  Gas  Co 

Norttiern  Natural  Gas  Co 


Northern  Natural  Gas  Co 

Norttiern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Viking  Gas  Transmission  Co 

Natural  Gas  P/L  Co.  of  America 

Natural  Gas  P.L  Co.  of  America 

Trailblazer  pipeline  Co 

Sbngray  Pipeline  Co ;. 

Equitrans,  Inc , 

Equitrans,  Inc 

Equitrans,  Inc 

Tennessee  Gas  Pipeline  Co 

Natural  Gas  P/L  Co.  of  America.... 
Natural  Gas  P/L  Co.  of  Amehca.... 

Arkia  Energy  Resources 

Arkia  Energy  Resources _ 

ArkIa  Energy  Resources ~ 

Arkia  Energy  Resources 

Arkia  Energy  Resources 

Panhandle  Eastern  Pipe  Line  Co... 
Panhandle  Eastern  Pipe  Line  Co... 

Transcontinental  Gas  P/L  Corp 

Wyoming  Interstate  Co.,  LTD 

United  Gas  Pipe  Line  Co 

Ouestar  Pipeline  Co 

Questar  Pipeline  Co 

Columbia  Gas  Transmission  Corp . 

Mississippi  River  Trans.  Corp 

Mississippi  River  Trans.  Corp 

Mississippi  River  Trans.  Corp 

Arkia  Energy  Resources 

Arkia  Energy  Resources 

Valero  Transmission,  LP ... „.... 

Ouestar  Pipeline  Co 

Questar  Pipeline  Co .™. 

Exxon  Gas  System,  lf>c '.. 

Exxon  Gas  System,  Inc „ «... 

Natural  Gas  P/L  Co.  o(  America.... 
Natural  Gas  P/L  Co.  of  America.... 
Natural  Gas  P/L  Co.  of  America.... 

Florida  Gas  Transmission  Co 

Florida  Gas  Transmission  Co 

Florida  Gas  Transmission  Co 

Florida  Gas  Transmission  Co 

Florida  Gas  Trarismission  Co 

United  Gas  Pipe  bne  Co 

United  Gas  Pipe  LIrw  Co 


Chattanooga  Gas  Co 

United  Cities  Gas  Co 

Jetferson-Cocke  County  Utility  Ois 

City  of  Etowah 

Atlanta  Gas  Light  Co 

United  Cities  Gas  Co 

Middle  Tennessee  Utility  District.... 

Atlanta  Gas  Light  Co ~ 

Knoxville  Utilities  Board...v 

Middle  Tennessee  Utility  District.... 

Chattanooga  Gas  Co 

Atlanta  Gas  Light  Co 

Atlanta  Gas  Light  Co 

Atlanta  Gas  Light  Co 

Middle  Tennessee  Utility  District.... 
Jefferson-Cocke  Courrty  Utility  Dis 

Sweetwater  Utilities  Board 

Ctiattanooga  Gas  Co 

United  aties  Gas  Co 

Oryx  Gas  Marketing ._. 

Oryx  Gas  Marketing _„. ....... 

Oryx  Gas  marketing _.........„.... 

Goetz  Energy  Corp 

Oryx  Gas  marketiiig 

Public   Service    Electric   A   Gas 

Corp. 

Comrnonweatth  Gas  Co 

Arkia,  Inc 

Texas  Eastern  Transmission  Corp. 

Centran  Corp 

Texaco  Gas  Marketing.  Inc  D08- 

27-91. 

MGC  Transportkjn,  Inc 

Continental  Natural  Gas,  Inc 

Tenaska  Marketing  Ventures 

Boston  Gas  Co 

Texaco  Gas  Marketing  Inc 

Louis  Dreyfus  Energy  Corp 

Williams  Gas  Marketing  Co 

Midcom  Marketing  Corp 

EquitabI  Gas  Co 

Equitable  Gas  Co ..... 

Equitable  Gas  Co 

Texas-Ohio  Gas,  Inc. .......... ..„™.».. 

Union  Pacific  Fuels,  Inc 

Ter>aska  Marketing  Vemures 

Boyd  Resene  &  Associates 

Arkia  Er>ergy  Marketing  Co 

Trans  Arkoma  Gas  Corp 

Mkl  Con  Marketing  Corp 

Eagle  Gas  Marketing 

Bowling  Green  Gas  Co 

North  American  Resources  Co 

O  4  R  Energy,  Inc 

Public  Service  Co.  of  Colorado 

Bishop  Pipeline  Corp 

Colorado  Interstate  Gas  Co 

Western  Gas  Resources,  Inc 

Enmark  Gas  Corp 

ArfcIa  Energy  Marketing  Co 

Transok,  Inc 

Arkia  Energy  Marketing  Co 

Mountain  Front  Pipeline  Co 

Vesta  Energy  Co 

Natural  Gas  P/L  Co.  of  America... 
Bonneville  Fuels  Marketing  Corp .. 

NGC  Transportaton,  Inc 

Sabine  Pipeline  Co 

Amoco  Gas  Co _ 

Entrade  Corp 

Lavaca  Pipe  Line  Co.. 

Shell  Oil  Co 

aty  of  Starke ™..._..™... 

Tampa  Electric  Co ~ 

City  of  Starke 

City  of  Starke 

Gainesville  Regional  Utilities 

Laser  Marketing  Co 

Bishop  Pipeline  Corp 


08-26-91 
08-26-91 
08-26-91 
08-26-91 
08-26-91 
08-26-91 
08-2fr-91 
08-26-91 
08-2&-91 
08-26-91 
08-26-91 
08-26-91 
08-26-91 
08-26-91 
08-26-91 
08-26-91 
06-26-91 
08-26-91 
08-26-91 
08-27-91 
08-27-91 
08-27-91 
06-27-91 
08-27-01 
08-27-91 

08-27-91 
06-27-91 
08-27-91 
08-27-91 
G-S 

08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
06-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-27-91 
08-28-91 
08-28-91 
08-28-91 
08-28-91 
08-28-91 
08-28-91 
08-28-91 
08-28-91 
08-28-91 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
06-29-91 
08-29791 
08-29-91 
08-29-91 
06-29-91 
te-29-91 
08-29-91 


B 
8 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

C 

G-S 

200,000 

G-S 

G-S 

G-S 

6-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G 

G-S 

G-S 

Q-S 

G-S 

G-S 

B 

G-S 

C 

G-S 

G-S 

C 

C 

6-S 

G-S 

G-S 

G-S 

G-S 

6-S 

6-S 

6-S 

6-S 

G-S 


25,000 

1,400 

500,000 

10,367 

25.000 

25,000 
200.000 
200.000 
200.000 
250.000 
4,000 
4,000 

20,000 
100,000 
400,000 
400,000 
300,000 
3.000 
200,000 
100,000 
100,000 
100,000 

15,000 
100,000 

31,936 

9.388 

4,340 

3,500 

50,000 

N 

200,000 

75.000 

250,000 

100,000 

100,000 

100,000 

100,000 

100,000 

14,528 

29,055 

38,740 

10,000 

20,000 

250,000 

30,000 

356 

2,000 

30,000 

30,000 

2,600 

20,000 

3,400,000 

40.000 

41.200 

150.000 

40,000 

1,000 

350 

100,000 

8,000 

1.000 

210.000 

50.000 

10,000 

43.200 

1,300 

50,000 

50,000 

400 

5,000 

118 

771 

267 

510 

3,331 

618,000 

41,200 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
F/l 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Y 
N 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


F 

I 

I 

F/l 

08-01- 

91 
F/l 
F/l 
F/l 


08-01-91 
08-07-91 
08-01-91 
08-01-91 
08-09-91 
06-01-91 
08-01-91 
06-02-91 
OS-01-91 
06-01-01 
08-02^91 
08-02-91 
08-02-91 
08-01-91 
08-01-91 
06-01-91 
08-01-91 
06-01-91 
Oe-02-91 
08-14-91 
08-14-91 
08-14-91 
08-01-91 
08-14-91 
08-01-91 

08-01-91 
06-02-91 
08-01-91 
07-24-91 
11-29-91 

08-01-91 
08-01-91 
08-01-91 
07-27-91 
08-01-91 
08-06-91 
06-01-91 
08-01-91 
08-01-91 
08-01-91 
08-01-91 
08-06-91 
08-01-91 
08-01-91 
08-28-91 
08-01-91 
08-01-91 
08-01-91 
07-25-91 
08-01-91 
06-01-91 
07-24-91 
07-29-91 
06-16-91 
07-31-91 
08-21-91 
08-10-91 
08-01-91 
07-31-91 
08-01-91 
04-01-91 
08-01-91 
08-01-91 
08-01-91 
08-01-91 
08-01-91 
06-01-91 
08-01-91 
08-01-91 
08-01-91 
08-01-91 
08-01-91 
08-01-91 
08-01-91 
08-01-91 
08-20-91 
06-20-91 


Indet. 
Indet. 
Indef. 
IfMtol. 


indaf. 


2-12-91 
2-12-91 
2-12-91 
1-29-91 
2-12-91 
1-29-91 

1-29-91 


1-21-91 


1-29-91 
1-29-91 
1-29-91 
1-24-91 
1-29-91 
2-04-91 
1-29-91 
1-29-91 
1-28-91 
1-28-91 
1-28-91 
2-04-91 
1-29-91 
1-29-91 
0-26-91 
1-29-91 
1-29-91 
1-29-91 
1-22-91 
1-29-91 
1-29-91 
1-20-91 

INDEF. 
2-14-91 

INDEF. 
2-18-91 
2-08-91 
1-29-91 
1-28-91 

08-31-91 

INDEF. 
1-29-91 

INDEF. 
1-28-91 
1-28-91 

INDEF. 

INDEF. 
1-29-91 
1-29-91 
-29-91 
28-91 
28-91 
28-91 
-28-91 
■28-91 
2-18-91 
2-18-91 
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No.' 


ST9t-t<M89 
•ST9Vt0190 
ST9t-10191 
ST9t-t0192 
ST9t-t0193 
ST9T-10194 
ST9t-t0195 
ST9i-t019e 
ST91-t0197 
ST9t-t0198 
ST91-t0199 
ST91-tO80O 
ST91-t0201 
ST9t-1O202 
ST9t-1<e03 
ST91-t0804 
ST91-10205 
ST91-t0206 
ST9t-tC207 
ST91-tOe08 
ST91-t0e09 
ST91-10210 

srgi-ioBii 

ST91-t0ei2 
ST9t-10813 
ST91-10214 

sr9i-ioei5 

ST91-t02ia 
ST9t-10217 
ST91-ia218 
ST91-10219 
ST91-10220 
ST91-10e21 
ST91-10222 
ST91-ia223 
ST91-10224 
ST9t-1<E25 
ST91-t022e 
Sr91-10227 
ST9t-ME28 
ST91-10E29 
ST91- 10230 
ST91-t0231 
5191-1(3232 
ST91-10233 


Transporter/SeHer 


Unaad  Gas  Pipe  Une  Co 

Twas  Gas  Transmissiofi  Cotp 

Tmom  Gas  Transmission  Corp.-.. 

Tens  Gas  Transmission  Corp 

Tens  Gas  Transmission  Corp 

Tens  Gas  Transmission  Corp — 

Wyoming  Interstate  Ca,  LTD 

AiM*  Energy  Resources. 

Energy  RB«oorce8._ 


RacHMnt 


Energy  R6$oorca..„ 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Ca 

ANR  Rpeline  Ca 

ANR  Pipeiine  Ca . 
ANR  Pipeline  Ca . 
ANR  Pipeline  Ca . 

ANR  Pipeline  Ca 

ANR  Pipeline  Ca . 

ANR  Pipeline  Ca -. 

ANR  Pipeline  Ca _ 

ANR  Pipeline  Ca _ 

Red  River  Pipeliite ., 

Naturai  Gas  P/L  Co.  a» 

Ouastar  Pipeline  Co 

Tejas  Gas  Corp 


OMhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipefine  Corpt 

Cokimbia  Gull  Transmiesion  Ca . 

Cofcanbta  GuR  TransminiOR  Ca . 

Superior  Offshore  Pipeline  Co 

Superior  OKstxxe  Pipeline  Co 

Superior  Oflbtiore  Pipeline  Ca 

SuiMrior  Ofl^hore  Pipeline  Ca.... 

Superior  Oft^hore  Pipeline  Ca 

SufMhor  Oflstiore  PipeHne  Ca..... 

Basin  Inter.  P/T.  Ca 

Basin  Inter.  Pn.  Co. 

WWeton  Basin  Inter.  P/L  Ca 

Nattonal  Fuel  Gas  Supply  Corp... 

Natural  Gas  Co 

Natural  Gas  Co 

Natural  Gas  Co 

VWtanw  Natural  Gas  Co 

Transwestern  Pipeline  Ca 


Phoenix  Qas  Pipeflrw  Co . 
Harten  Oil  a  Ges  Corp.... 
Hartien  OiT  a  Gm  Corp... 
Harten  Oil  a  Gee  Corp..- 
Harben  Oil  a  Gee  Corp.. 
Hartien  Oi  a  Gas  Corp.. 

Nonhem  IIBnos  Gas  Co . 

Red  River  Gas  Ca 

Arkansas  Louitian*  Gb  Co 

Natural  Gas  Claaiingliousa.  kw 

MGC  Tranaportrton.  Inc 

NML  Developmanr  Coip 

BASFCorpL 

Ci%  of  Jasper. 


Hadson  Gas  Syatema,  Inc.. 
Bishop  Pipeline  Cap. , 

Narco  Oil  and  Gas,  tnc 

Senco  Energy  ServicaSi  Inc. 

Unigas  Energy,  Inc 

Bishop  Pipeline  Corp 

BNP  Petroleum  (Amencas)  Inc. 

KN  Gas  Mandating,  Inc. 

Arkia  Energy  Ra 


Coastal  Gas  MarKeMng  Ca 

Universal  Flesoorcea  Corp 

TeKas  Eastern  Transmission  Corp. 
Natural  Gas  P/L  Co.  of  Aroerica.... 

ArVIa  Energy  Resourcas 

Panhandle  TratSng  Co 

Hadson  Gas  Syvleffls,  Inc. 

UGI  Corp^ 

Cily  of  Richmond,  Depl  Pub.  UtH. . 

National  Fuel  Ce. 

Norcen  Ei^lorer,  lr»c. 

Norcen  Expioner,  Inc 

Samedan  Oil  Co 

Koch  Hydrocarbon  Co. 

Chevron  USA.  Inc 

TeKaco  Gas  MarKeting,  Inc. 

Industrn*  Energy  Services  Ca 

Ford  Motor  Ca 

Mountain  Mxi  &  Supply  Ca 

Panhandle  Eastern  Pipe  Lioa  Ca .. 

Kansas  Power  a  UgW  Ca 

Phillips  Gas  Marketing  Ca 


Datatilad 


08-29-91 
08-29-91 
08-23-91 
08-29-91 
08-2»-»1 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
08-29-91 
QB-29-91 
08-29-91 
08-29-91 
08-29-91 
08-»-91 
08-29-91 
08-29-91 
08-29-91 
08^30-91 
08-30-91 
08-30-91 
08-30-91 
08-3O-d1 
08-30-91 
08-30-91 
08-30-91 
0»-30-91 
08-30-91 
08-30-91 
06-30-81 
Oe-30-91 
08-30-91 
oe-30-91 
06-30-91 
06-30-9T 
08-30-91 
08-30-91 
Oa-30-01 
08-30-01 
08-30-91 
08-30-91 


Part 
284 
Sub- 
part 


Q-S 
G-S 

O-S 

G-S 

G-S 

G-S 

B 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

B 

&.S 

G-S 

6-& 

G-S 

8 

&-S 

6-S 

G-S 

C 

B 

G-S 

C 

c 

c 

G-S 

G-S 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-5 

G-S 

G-S 

G-S 

G-S 

Q 

G-S 

G-S 


Est  max. 

daily 
quantify' * 


losvooa 

50.000 
50.000 
500)00 
50.000 

sOvOoe 

150.000 

20.000 

2J90O 

lOOJiOO 

loaoQo 

tSOvOQO 
8,500 
7,500 

loojooo 

100.000 

10^)00 

30J)00 

50.000 

10.000 

30,000 

150.000 

80.000 

75,000 

30,000 

50.000 

3,000 

10.000 

150,000 

121,500 

5,250 

28.000 

3,000 

i1.150 

10,000 

28,000 

61,600 

17.750 

37.100 

ZOOO 

7,000 

3,300 

saooo 

25.000 
100.000 


rm 


Rata 
•clt. 


ST-OockotM  InNM 


WMch  Ara  Noticed  Out  of  Saquanea.  Thasa  Initial  Raports  Wara  Not 


•ST91-0887 
•ST91-0e89 
•ST»1-0e90 

•5X91-0694 


UMI 


•5T91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 

•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST91- 
•ST»1- 


1010 
1038 
1039 
1043 
1047 
1052 
1060 
1061 
1062 
-1078 

1242 
1243 
1257 
1260 
1261 
1381 
1382 
■1383 
1387 
1392 
1393 
1396 
■140O 
•1410 


Natural  Gas  PA.  Co. 
Natural  Gas  P/L  Co. 
Natural  Gas  P/L  Co 


of  Afiwrfca.. 
of  Aneilca.. 
of  America.. 


Natural  Gas  P/L  Co.  of  Amertca.. 


Natural 
Natural 
Natural 
Naftjral 
Nabjrai 
Natural 
Natural 
Natural 
Natural 
Natural 


Gas  P/L  Co 
Gas  P/L  Co. 
Gas  P/L  Co 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 


of  Amertea.. 
of  America., 
of  America., 
of  Amertea.. 
of  America.. 
of  America., 
of  America., 
of  America., 
of  America.. 
oil 


iwainm. 


Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
NabralGas 


P/L  Co. 
P/L  Co. 
P/L  Co. 
P/L  Co. 
P/L  Co. 
P/L  Co. 
PA.  Co 
P/L  Co. 
P/L  Co. 
P/L  Co 
P/L  Co 
P/L  Co. 
P/L  Co. 
P/L  Co. 


of  Amertoa.. 
of  America., 
of  America., 
of  Amariea.. 
of  America.. 
of  America.. 
of  America., 
of  America.. 
of  America.. 
of  America., 
of  America.. 
of  America., 
ot  America., 
ot  America.. 


Acadia  Gas  Corp 

At3tx5tt  Laboratories 

American    Central   Gas 

Corp. 
American    Central    Gas    Maifcet. 

Corp. 

Arctier-Daniels-Mldtarxl  Co 

Continental  Natural  Gas,  Inc. 

Continental  Natural  Gas,  Inc. ._ 

Enron  Gas  Marketing,  lf>c 

Continental  Natural  Gas,  Inc 

Continerrtal  Natural  Gus,  I«k 

Continenta*  Natural  Gas,  Inc 

Continental  Natural  Gas,  inc 

Continental  Natural  Gas.  Inc 

American    Cenraf   Gas    Market. 

Corp. 

Continental  Natural  Gas.  Inc 

Continental  Natural  Gas.  Inc 

Gulf  Ohio  Corp 

Continental  Natural  Gas.  Inc 

Continerrtal  Natural  Gas,  kw 

Golden  Gas  Energies,  Inc 

Golden  Gas  Enargiast  lr«c 

Golden  Gas  Enarglaa>  Ihc 

Golden  Gas  Enargiea,  Itk 

Golden  Gas  Energws,  lr>e 

Golden  Gas  Enargiask  IrK „ 

Citzens  Gas  Supply  Gorp. 

Qizens  Gas  Supply  Carp 

Maga  Natural  Gas  Co. 


sion  Staff 

10-19-90 

G-S 

10-19-90 

G-S 

10-19-90 

G-S 

10-19-90 

G-S 

10-22-90 

G-S 

10-23-90 

G-S 

10-29-90 

G-S 

10.23-90 

G-S 

10-23-90 

G-S 

10-23-90 

G-S 

10-23-90 

G-8 

10-23.00 

G-8 

10-23-90 

G-8 

10-23-90 

G-S 

W-24-00 

G-S 

10-24-90 

G-S 

10-24-90 

G-S 

10-24-90 

G-S 

10-24-80 

O-S 

10-25-80 

G-S 

10-25-00 

G-S 

10-25-90 

G-S 

10-25-80 

G-S 

10-25-80 

G-S 

10-25-«0 

Q-S 

10-35-00 

G-S 

10-25-09 

&-» 

10-25-80 

G-S 

30,000 

20,000 

100,006 

105,000 

30;000 
171,000 
171.066 
HIO.OOO 
171,000 
171.060 
171,060 
171,060 
171,006 

20.000 

171,000 
171,000 

30,000 
171,080 
171,606 
300,060 
300,006 
300,060 
300,000 
300.000 
300,000 
180,060 
180,000 

80,000 


Data 
com- 
menced 


OB-zi-or 

aB-22-9f 
a»-22-9f 
00-22-91 
00-22-91 
00-22-91 
07-31-91 
00-01-91 
00-17-91 
00-01-91 
a0-<]6-91 
02-10-91 
aM15-91 
00-07-91 
00-07-91 
OO-OB-91 
00-01-91 
00-01 -9f 
OO^n-91 
00-01-91 
00-01-91 
00-02-91 
00-01-91 
00.01 -91 
08-01-91 
08-01-91 
flO-03-91 
08-22-91 
00-15-91 
00-10-91 
00^«1-9f 
08-01-91 
0^*1-91 
00-07-91 
80-07-91 
00-01-91 
00^)1-91 
08-01-91 
00-22-91 
00-01-91 
08-01-91 
08-01-91 
08-01-91 
08-01-91 
08-02-91 


Projected 
tKinirw- 
tion  date 


t2-19-9t 

12-19-91 

12-19-91 

12-19-91 

12-19-91 

12-19-91 

INOEF. 

11-29-91 

INOEF. 

11-29-91 

12^X7-91 

12-03-91 

i?-oa-9i 


12-04-01 

12-03-91 

11-28-91 

11-2B-91 

Indef. 

11-28-91 

11-20-91 

11-29-91 

Indef. 

Midef. 

11-28-91 

Indef. 

08-31-91 


12-12-91 
12-07-81 


Indef. 

mdef. 

12-05-91 

12-05-91 

1V-29-91 

06-01-93 

08-31-92 

09-30-92 

11-29-91 

11-28-91 

11-28-91 


tV28-91 
11-30-91 


lUoaTftof 


10-01-90 
10-01-90 
tO-01-90 

10-01-90 

10-01-90 
10-01-90 
10-61-90 
10^-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 


10-01- 
10-01- 
10-O1- 
1O.01 
10-01- 
10-01- 
10-01- 
10-01- 
10-O1 
lO-OI 
10-01- 

y  10-01 

W-OI 
T0-O1- 


Irtdef. 
Indef. 
Indef. 

mdef. 

Indef. 

Indef. 

Indef. 

INOEF. 

INOEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 
INOEF. 
INDEF. 
INDEF. 
INOEF. 
INDEF 
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Docket  Na* 


Transporter/Seller 


Recipient 


Date  filed 


Part 
284 
Sub- 
part 


Est.  max. 

daily 
quantity" 


Aft. 
Y/N 


Rata 
•ch. 


Data 
coflv 


Projected 
termina- 
tion date 


•ST91- 
•ST91 
•ST91 
•ST91- 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 
•ST91 


1501 
1511 
1522 
1523 
1531 
1532 
1533 
1786 
1792 
1799 
1957 
1965 
1966 
1976 
1991 
1992 
2000 
2001 
2002 
2412 
2416 
2432 
2446 
2457 
-2458 
-2459 
-2473 
-2494 
-2521 
2542 


Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 


Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 
Gas  P/L  Co. 


of  America... 
of  America... 
of  America... 
of  America... 
of  America... 
of  America... 
of  America... 
of  America... 
of  America.. 
of  Arrwrica.. 
of  America., 
of  America.. 
of  America., 
of  America., 
of  America., 
of  America.. 
of  America.. 
of  America., 
of  America., 
of  America., 
of  America., 
of  America., 
of  America.. 
of  America., 
of  America.. 
of  America., 
of  America., 
of  America., 
of  America., 
of  America.. 


Texican  Natural  Gas  Co 

Crescent  Gas  Corp  .....< 

Ouivira  Gas  Co 

Pontchartrain  Natural  Gas  System 

l^arathon  Oil  Co 

Intercom  Gas.  Inc 

Hayes-Albion  Pipeline  Co 

TXO  Gas  Mariieting  Corp 

Wabash  Alloys,  Div.  Connell  LP..., 

Venture  Pipeline  Co 

Iwlidcon  Marlceting  Corp 

Gulf  Energy  Marketing  Co 

Gull  Energy  Marketing  Co 

Gulf  Energy  Marketing  Co 

Gulf  Energy  Marketing  Co 

Gulf  Energy  Marketing  Co 

Gull  Energy  Marketing  Co 

Gulf  Energy  Marketing  Co 

Gulf  Energy  Marketing  Co 

TXO  Gas  Pipeline  Corp 

Mkjcon  Marketing  Corp 

Gulf  Energy  Marketing  Co 

Natural  Gas  Clearinghouse,  Inc .... 

H  4  H  Energy  Services,  Inc 

H  4  H  Energy  Services,  Inc 

H  4  H  Energy  Services,  inc 

Lavaca  Pipe  Line  Co 

TXO  Gas  Marketing  Corp 

Midcon  Marketing  Corp 

I^klcon  Marketing  Corp 


10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-26-90 
10-29-90 
10-29-90 
10-29-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-30-90 
10-31-90 
10-31-90 
10-31-90 
10-31-90 
10-31-90 
10-31-90 
10-31-90 
10-31-90 
10-31-90 
10-31-90 
10-31-90 


G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 


20.000 

5,000 

150.000 

220.000 

180,000 

51.000 

10,000 

150,000 

10,000 

15,000 

250.000 

500.000 

500.000 

500,000 

500,000 

500,000 

500.000 

500,000 

500.000 

105,000 

1.726.000 

500.000 

550,000 

75.000 

75,000 

75,000 

300 

100,000 

1.726.000 

1,726,000 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 
10-01-90 


INDEF. 
INOEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 
INDEF. 
INOEF. 
INDEF. 
INOEF. 
INOEF. 
INDEF. 
INDEF. 
INDEF. 
INOEF. 
INOEF. 
INOEF. 
INDEF. 
INOEF. 
INDEF. 
INDEF. 
INOEF. 
INOEF. 
INDEF. 
INOEF. 
INOEF. 
INOEF. 
INOEF. 
INOEF. 


**  Estimated  maximum  daily  volumes  includes  volumes  reported  by  ttie  filing  company  in  MMBTU,  MCF  and  DT. 


|FR  Doc.  91-23170  Filed  9-25-81;  8:45  am] 
WLLiNQ  cooe  srir-Ai-ti 


[Docket  Nos.  RPS9-161-000,  RP89-172-000, 
CP90-2275-000,  and  CP91-697-000] 

ANR  Pipeline  Co.;  Infoimal  Settlement 
Conference 

September  19, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  October  1  and  2, 
1991.  at  10  a.m..  at  the  Believue  Hotel.  15 
E  Street  NW.  Washington.  DC  20001  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  Ct-R 
385.102(c].  or  any  participant  as  deDned 
in  18  CFR  385.102(b).  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  Intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Michael  D.  Cotleur  at  (202)  208-1076  or 
James  A.  Pederson  at  (202)  208-2158. 
Loia  D.  Cashell. 
Secretary. 
|FR  Doc.  91-23169  Filed  9-25-91: 8:45  am] 

WLLINO  CODE  (717-01-11 


(Docktt  No.  RP91-222-O00] 

CNG  Transmission  Corp.;  Proposed 
Cttanges  in  FERC  Gas  Tariff 

September  19, 1991. 

Take  notice  that  CNG  Transportation 
Corporation  ("CNG")  on  September  13. 
1991,  pursuant  to  section  4  of  the 
Natural  Gas  Act.  part  154  and  S  2.104  of 
the  Commission's  Regulations,  Order 
Nos.  500  and  528.  as  amended,  and 
sections  12.9  and  12.10  of  the  General 
Terms  and  Conditions  of  CNG's  FERC 
Gas  Tariff,  filed  the  following  revised 
tariff  sheets  to  First  Revised  Volume  No. 
1  of  CNG's  FERC  Gas  Tariff: 

Twelfth  Revised  Sheet  No.  31 
Sixth  Revised  Sheet  No.  32 
Seventh  Revised  Sheet  No.  34 
Fourth  Revised  Sheet  No.  35 
Third  Revised  Sheet  No.  38 
Fifth  Revised  Sheet  No.  45 

CNG  requests  an  October  1, 1991, 
effective  date  for  Fifth  Revised  Sheet 
No.  45.  The  proposed  effective  date  for 
the  remaining  tariff  sheets  is  October  14. 
1991. 

CNG  states  that  the  purposes  of  this 
filing  is  to  enable  CNG  to  recover  75 
percent  of  $526,433  in  take-or-pay  costs 
paid  to  its  producer  suppliers,  consistent 
with  CNG's  settlement  in  Docket  No. 
RP8&-217.  et  al,  as  approved  by 
Commission  order  on  October  6, 1989. 


CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  customers  and 
as  well  as  interested  parties. 

\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  26. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  tointervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-23167  Filed  9-25-91:  8:45  am] 

MLLINQ  COOE  •717-01-M 


[Docket  No.  RP88-227-0M1 

Palute  Pipeline  Co.;  Compliance  Filing 

September  19. 1991 

Take  notice  that  on  September  16. 
1991.  Paiute  Pipeline  Company  (Paiute) 
submitted  a  filing  to  the  Commission 
concerning  Paiute's  clearance  of  its 
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Account  Na  191  balance  following  the 
impimentatioo  of  fuff  conversions  by  its 
sates  cuitomCTS  to  firm  transportatisn 
service  under  a  setftemeni  approved  by 
the  CommissuHi  in  Docket  Nos>  RP8^ 
227,  et  al.  fSettlement).  Paiute  states  that 
its  filing  is  being  submitted  pursuant  to 
sections  &2  and  8.3  of  the  Stipulation 
and  AgreeB>e»t  contained  in  the 
Settlement,  and  in  compliance  with  the 
Commission's  orders  approving  the 
Settlement. 

Paiute  states  that  undcf  the 
Settlement,  Paivte's  four  firm  sales 
customers  fuHy  converted  their  firm 
sales  entitlements  to  firm  transportation 
service  effective  June  1, 1991.  and  that 
Paiute's  sales  tariff  volume  was  deemed 
to  be  cancelled  as  of  that  date.  Paittte 
further  states  thai  sections  8.2  and  8.3  of 
the  Stjpnlation  and  Agreement 
contained  in  the  Settlement  set  forth  the 
procedures  fo  be  followed  by  Paitrte  in 
clearing  its  Account  No.  191  foDowing 
the  implementation  of  the  conversions. 
According  to  Paiute,  the  Commission 
approved  these  provisions  of  the 
Settlement  subject  to  a  requirement  that 
Paiute  submit  a  specific  filing 
concerning  the  clearing  of  the  Account 
No.  191  amounts. 

Paiute  states  that  on  July  31, 1991,  it 
estimated  that  its  Account  No.  191 
reflected  a  credit  balance  of  $271,548. 
Paiute  indicates  that  it  proceeded  on 
thai  date  fo  make  a  distribution  of  the 
credit  balance  to  its  fonr  former  sales 
customers  by  means  of  lump  sum 
payments,  consistent  with  the 
provisions  of  sections  8.2  and  8.3  of  the 
Stipulation  and  Agreement.  I^iute 
further  slates,  however,  that  because 
distribution  was  made  prior  to  closing 
the  account  for  July  1991  activity,  the 
amount  that  was  distributed  was  an 
estimate  of  the  Jaly  31, 1991  account 
balance.  Paiute  mdicates  that  it  has 
since  determined  that  its  Account  No. 
191.  following  the  distributions  to  the 
customers,  still  reflected  a  credit 
balance  of  $15,214  as  of  July  31. 1901. 
Paiute  states  that  it  intends  to  distribute 
this  remaining  amount,  along  with 
appropriate  interest  upon  the 
Commission's  approval  of  its  filing 

Paiute  requests  that  the  Commission 
approve  Paiute's  distribution  of  its 
Account  No.  191  balance  as  set  forth  in 
its  filing,  including  the  levels  of  the 
amounts  already  distributed  and  the 
level  of  the  remaining  amount  wkicfa 
Paiute  proposes  to  distribute  upon 
Commission  apprwaf  of  the  fiUng. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commissfon, 
825  North  Capitol  Street.  NE., 
Washington,  DC  2042&,  hi  accordance 
with  Rule  211  of  the  Commission's  Rules 


of  P»actice  and  Procedure  18  CFR 
385.211.  AU  SMch  protests  should  be  filed 
o»  or  before  September  26, 1991. 
Protests  wilt  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding,  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisaCa*h«lU 
Secretory. 

[FR  Doc.  9I-23W8  Filed  9-25-91;  8:45  amj 
Biuma  coee  wtT-oi-it 

(Docket  Mow  RP91-221-000 

SoQttiem  Natural  Gas  Co^  Propoaad 
Changes  to  FERC  Gas  Tarfff 

September  19, 1991. 

Take  notice  that  on  September  15, 
1991.  Soiitbem  Natural  Gas  Company 
("Southern")  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  SUtb  Revised  Vohune  Na  1.  to  be 
effective  November  1, 1991: 

Sixteenth  Revised  Sheet  No.  61 
Second  Revised  Sheet  Na  &1.01 
Sixth  Revised  Sheet  No.  61A 
First  Revised  Sheet  No.  61A.01 
Fifteenth  Revised  Sheet  Na  W 
Second  Revised  Sheet  No.  62.01 
Sixth  RsvioMt  Sheet  No.  62A 
First  Revised  Sheet  Na  62A.Q1 
Eighteenth  Revised  Sheet  No.  63 
Second  Revised  Sheet  No.  63.81 
Ninth  Revised  Sheet  No.  63A 
First  Revised  Sheet  No.  BSA.OT 
Seventeenth  Revised  Sheet  No.  64 
Second  Revised  Sheet  No.  64.01 
Ninth  Revised  Sheet  No.  64A 
Second  Revised  Sheet  No.  64A.0> 
Fifteeath  Revised  Sheet  Na  65 
First  Revised  Sheet  No.  65.01 
Tenth  Revised  Sheet  No.  65A 
First  Revised  Sheet  No.  65A.0I 
Eighteenth  Revised  Sheet  No.  66 
Second  Revised  Sheet  No.  06:01 
Eleventh  Revised  Sheet  No.  66A 
Second  Revised  Sheet  No.  66A.01 
Nineteenth  Revised  Sheet  No.  97 
Eleventh  Revised  Sheet  No.  67A 
Ninth  Revised  Sheet  No.  M 
Second  Revised  Sheet  No.  OaOl 
Sixth  Revised  Sheet  No.  MA 
First  Revised  Sheet  No.  KAJOl 
Eleventh  Revised  Sheet  No.  69 
First  Revised  Sheet  No.  aO.Sl 
Fifth  Revised  Sheet  No.  SSA 
First  Revised  Sheet  Na  69A.01 
Eleventh  RevUed  Sheet  Na  70 
First  Revised  Sheet  No.  70.01 
Fifth  Revised  Sheet  No.  70A 
First  Revised  Sheet  No.  70A.0t 
Eighteenth  Revised  Sheet  No.  71 
Tenth  Revised  Sheet  No.  TlA 
Fifteenth  Revised  Sheet  No.  72 
Second  Revised  Sheet  Na  72.01 
Sixth  Revised  Sheet  No.  72A 
First  Revised  Sheet  No.  TZA.tn 
Fourteenth  Revised  Sheet  No.  73 


Second  Revised  Sheet  No.  73.01 
Sixth  Revised  Sheet  Na  73A 
First  Revised  Sheet  No.  73A.01 
Seventeenth  Revised  Sheet  Na  74 
Second  Revised  Sheet  No.  74.01 
Ninth  Revised  Sheet  Na  74A 
First  Revised  Sheet  Na  74AiXt 
Sixteenth  Revised  Sheet  No.  75 
Second  Revised  Sheet  No.  75.01 
Ninth  Revised  Sheet  No.  75A 
Second  Revised  Sheet  No.  73A.m 
Fifteenth  Revised  Sheet  No.  75 
First  Revieed  Sheet  Na  70.01 
Tenth  Revised  Sheet  Na  76A 
First  Revised  Sheet  Na  TSAJH 
Nineteenth  Revised  Sheet  No.  77 
Second  Revised  Sheet  No.  77.tn 
Eleventh  Revised  Sheet  No.  77A 
Second  Revised  Sheet  No.  T7A.0\ 
Nineteenth  Revised  Sheet  Na  78 
Eleventh  Revised  Sheet  Na  78A 
Ninth  Revised  Sheet  No.  79 
Second  Revised  Sheet  No.  79.01 
Sixth  Revised  Sheet  Na  7gA 
First  Revised  Sheet  Na  7gAm 
Eleventh  Revised  Sheet  Na  80 
First  Revised  Sheet  Na  80.01 
Fifth  Revised  Sheet  No.  80A 
First  Revised  Sheet  No.  80A.01 
Eleventh  Revised  Sheet  No.  81 
Tirst  Revised  Sheet  No.  81.01 
Fi£th  Revised  Sheet  Na  81A 
First  Revised  Sheet  No.  81A.01 
Eighteenth  Revised  Sheet  No.  82 
Tenth  Revised  Sheet  No.  82A 
Third  Revised  Sheet  No.  83 

Southern  states  that  the  purpose  of 
this  filing  is  to  update  its  Index  of 
Requirements  set  forth  in  Southern's 
FERC  Gas  Tariff  pursuant  to  the 
Commission's  directive  in  its  Order 
Denying  Rehearing  and  Granting  in  Part 
and  Denying  in  Part  Clarification  issued 
on  July  27, 1988,  in  Docket  No.  RP88-17- 
012.  Accordingly,  Southern  has 
submitted  the  revised  tariff  sheets  listed 
above  and  has  requested  that  the 
Commission  make  these  sheets  effective 
November  1,1991. 

Southern  states  that  copies  of  the 
filing  win  be  served  upon  its 
jurisdictional  purchasers,  shippers  and 
interested  State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federaf 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  wtth  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  3^.211 
and  386.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
September  28. 1991.  Protests  will  be 
considered  by  the  Commission  m 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  fife 
with  the  Commission  and  are  available 
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for  public  inspection  in  the  public 

reference  room. 

Lois  D,  Cashall. 

Secretary. 

(FR  Doc.  91-231Be  Filed  9-25-91:  8:4S  am) 

BiLUNO  COM  nn-*%-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4012-«] 

Open  Meeting  of  the  Mining  Waste 
Policy  Dialogue 

agency:  Environmental  Protection 
Agency. 

action:  FACA  Committee  Meeting- 
Mining  Waste  Policy  Dialogue. 

SUMMAKY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  we  are  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  on  EPA's  mining  waste 
policy.  The  meeting  is  open  to  the  public 
without  advance  registration. 

The  purpose  of  the  meeting  is  to 
discuss  in  further  detail  the  jssue  papers 
being  generated  by  workgroups  on  the 
issues  of  enforcement,  regulatory 
mechanisms,  implementation 
procedures,  public  participation  and 
technical  standards. 
DATCS:  The  meeting  will  be  held  on 
October  22  and  23. 1991.  On  October  22. 
workgroups  will  meet  from  8:30  a.m.  to  3 
p.m.,  the  public  may  observe  but  not 
comment  The  Committee  will  meet  in 
plenary  session  from  3:30  to  5:30.  On 
October  23, 1991  the  Committee  will 
meet  in  plenary  session  from  8  a.m.  to  12 
p.m.  Public  comment  will  be  taken  at  the 
end  of  each  day's  plenary  session. 

As  an  advance  notice,  the  Committee 
will  meet  December  9  and  10  in 
Washington,  DC.  A  location  will  be 
announced  shortly. 

ADDRCSSEK  The  October  meeting  will 
be  held  at  the  Hotel  Park  Tucson,  5151 
East  Grant  Road,  Tucson,  Arizona. 

FOR  FURTHER  INPONMATION  CONTACT: 

Persons  needing  further  information  on 
substantive  matters  being  considered  by 
the  Committee  should  call  Stephen 
Hoffman.  Office  of  Solid  Waste,  at  (703) 
308-6413.  Summaries  of  previous 
meetings  will  be  made  available  upon 
written  request  to  Patricia  Whiting. 
Office  of  Solid  Waste,  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
(0&-323W).  Washington,  IX:  20460. 
Persons  needing  further  information  on 
Committee  procedural  matters  should 
call  Deborah  Dalton.  Consensus  and 
Dispute  Resolution  Programs,  at  (202J 
260-5495. 


Dated:  September  20, 1991. 
Delwrah  Dalton, 

Designated  Federal  Official  Deputy  Director. 
Consensus  and  Dispute  Resolution  Programs. 
Office  of  Policy.  Planning  and  Evaluation. 
(FR  Doc  91-23221  Filed  9-25-91;  8:45  am) 
BILUNaOOOCi 


[FRL-4011-4] 

Proposed  Administrative  Setttement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  and  request  for  public 

comment. 

summary:  In  accordance  with  section 
122(1}  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
notice  is  hereby  given  that  a  proposed 
administrative  cost  recovery  settlement 
concerning  the  Resource  Services,  Inc. 
Superfund  site  (the  Site)  in  Springfield, 
Missouri  was  issued  by  the  EPA  on  May 
2, 1991.  The  settlement  resolves  an  EPA 
claim  under  section  107  of  CERCLA 
against  A  &  H  Electric  Company  of 
Wichita.  Kansas  (the  Settling  Party).  The 
settlement  requires  the  Settling  Party  to 
pay  response  costs  in  the  amount  of 
approximately  $11,676.00  to  the 
Hazardous  Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  the  publication  of  this  Notice,  the 
Agency  will  accept  written  comments 
relating  to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
EPA  Region  VII  Office,  located  at  726 
Minnesota  Avenue  in  Kansas  City. 
Kansas  66101,  and  at  the  local 
repository  for  site  information:  Deborah 
Anderson,  Assistant  City  Clerk,  Qty 
Offices.  City  of  Springfield,  830 
Dooneville  Avenue.  Springfield,  Missouri 
65802. 

DATES:  Comments  must  be  submitted  on 
or  before  October  28. 1991. 
ADDRESSES:  Comments  on  the  proposed 
settlement  should  reference  the 
Resource  Services  Superfund  Site, 
Springfield.  Missouri,  and  EPA  Docket 
No.  VII-91-F-0017.  and  should  be 
addressed  to  Ms.  Cobbs  at  the  above 
address.  The  proposed  settlement  and 
additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  during  weekday 


business  hours  at  the  EPA  Region  VII 
office  at  726  Minnesota  Avenue  in 
Kansas  Qty,  Kansas  66101.  A  copy  of 
the  proposed  settlement  may  be 
obtained  from  Venessa  Cobbs.  Regional 
Docket  Clerk.  EPA  Region  VIL  72S 
Minnesota  Avenue,  Kansas  City.  Kansas 
66101.  telephone  number  (913)  551-7477. 

FOR  FURTHER  INFORMATION  COffTACTt 

Ms.  Anne  Rowland,  Assistant  Regional 
Counsel.  EPA  Region  VIL  Office  of 
Regional  Counsel,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101, 
telephone  number  (913)  551-7279. 

Dated:  September  4, 1991. 
David  A.  Wagoner. 

Director,  Waste  Management  Division.  US. 
EPA  Region  VIL 

[FR  Doc.  91-23216  Filed  »-25-«l:  8:46  am) 
BILLMa  CODC  SMO-W-M 


(OPTS-4000SS;  FRL-3t3»-1) 

Notice  Regarding  Revisions  to  Toxic 
Chemical  Release  Inventory  Reporting 
Forms  under  Section  313  of  tt»e 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986 

AGENCY:  Environmental  Protection 
Agency  (EPA  or  Agency). 

ACTION:  Notice. 

summary:  This  notice  informs  the  public 
of  EPA's  administering  of  the  data 
management  aspects  of  the  Toxic 
Release  Inventory  (TRI)  program  which 
was  established  pursuant  to  section  313 
of  the  Emergency  Planning  and 
Community-Right-to-Know  Act 
(EPCRA),  42  U.S.C.  11001. 11023.  also 
known  as  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986  (SARA) 
or  Title  III.  First  interested  parties  are 
given  notice  that  the  Agency  must 
receive  voluntary  revisions  to  Toxic 
Chemical  Release  Inventory  Reporting 
Forms  (Form  R  or  report)  from  facilities 
on  or  before  November  30th.  in  order  for 
the  revisions  to  be  included  in  the  initial 
annual  release  of  TRI.  This  notice  is 
effective  beginning  November  30, 1991, 
and  continuing  in  each  year  thereafter. 
Also,  notice  is  given  that  certain  types 
of  data  which  are  identified  in  this 
notice  should  not  be  revised. 

FOR  FURTHER  INFORMATION  CONTACT: 

Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  OS-120,  401  M  St.,  SW., 
Washington.  DC  204«a  Toll  free:  800- 
535-0202. 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

Pursuant  to  section  313  of  EPCRA  and 
the  Toxic  Chemical  Release  Reporting: 
Community  Right-to-Know  Rule,  40  CFR 
part  372,  covered  facilities  legally  are 
required  to  submit  annually  by  July  1,  to 
EPA  and  to  the  State,  complete  and 
accurate  Form  R  reports.  Form  Rs  must 
contain  estimated  releases  into  the 
environment  of  certain  listed  toxic 
chemicals  which  were  manufactured, 
processed,  or  used  by  the  facility  during 
the  previous  calendar  year.  The  data 
reported  by  each  July  1  are  processed  by 
EPA  into  a  national  Toxic  Release 
Inventory  computer  data  base  and  are 
first  made  available  to  the  public  during 
the  following  year.  EPA  disseminates 
the  data  to  the  public  through  the 
National  Library  of  Medicine's  TOXNET 
system,  as  well  as  by  other  formats  such 
as  CD-Rom,  microfiche,  computer 
diskette,  computer  tape,  and  a  hardcopy 
national  report.  Each  year  the  Agency 
processes  over  80,000  Form  Rs. 

Since  the  inception  of  reporting  under 
TRI,  EPA  has  continuously  received 
voluntary  submissions  from  facilities  of 
revisions  to  the  data  reported  on  Form 
Rs  which  they  have  filed  with  the 
Agency.  Facilities  have  revised  and 
continue  to  revise  all  types  of  data 
reported  on  Form  Rs  filed  for  all  years  of 
required  reporting.  Revisions  have  been 
made  to  both  latest  year  reports  and 
prior  year  reports.  The  number  of 
revisions  and  the  amount  of  data 
revised  have  steadily  increased  with  the 
passage  of  each  new  reporting  deadline. 
During  the  period  December  15. 1989  to 
July  11. 1991.  EPA  received  revisions  to 
more  than  an  estimated  6,400  reports 
covering  reporting  year  1988.  During  the 
period  June  8, 1990  to  July  11, 1991,  EPA 
received  revisions  to  more  than  an 
estimated  4,400  Form  R  reports  covering 
reporting  year  1989  and  2,100  reports 
covering  reporting  year  1987. 

Pursuant  to  EPCRA  section  313, 
facilities  are  legally  required  to  submit 
complete  and  accurate  Form  Rs  on  or 
before  July  Ist  and.  therefore,  the 
Agency  has  no  legal  obligation  to  accept 
or  enter  any  revisions  which  are 
submitted.  Nevertheless,  the  Agency  has 
received  and  processed  revisions  to 
Form  Rs  in  order  to  provide  the  public 
with  presumably  more  accurate  TRI 
data,  and  to  account  for  companies' 
increased  knowledge  of  the  reporting 
requirements.  As  a  result.  EPA  has  had 
to  dedicate  additional  time  and 
resources  to  process  revised  data,  while 
continuing  to  devote  the  time  and  the 
resources  needed  to  process  and 
disseminate  the  initially  reported  Form 
R  data.  The  additional  time  and 
resources  occupied  in  processing  the 


'ge  volume  of  revisions  have 
hampered  the  Agency's  ability  to 
speedily  process  and  disseminate  the 
TRI  data  from  latest  year  reports.  In 
order  to  reduce  delays,  the  Agency  is 
setting  a  time-frame  during  which 
revisions  should  be  submitted  in  order 
for  the  revisions  to  appear  in  the  initial 
annual  release  of  TRI  data. 

Also,  the  Agency  has  identified 
certain  kinds  of  changes  to  prior  year 
reports  that  facilities  should  not  submit 
to  EPA.  If  submitted,  these  revisions  will 
not  be  processed  by  the  Agency.  These 
data  changes  do  not  provide  the  public 
with  useful  information;  therefore,  this 
notice  aims  to  reduce  the  volume  of 
unnecessary  revisions,  facilitate  timely 
public  access  to  TRI  data,  save  Agency 
resources,  and  reduce  needless  efforts 
by  submitters.  Further,  facilities  are 
reminded  of  their  obligation  to  submit 
one  timely,  accurate,  and  complete  Form 
R  report  annually  for  each  chemical,  and 
that  penalties  may  be  assessed  for 
incorrect  or  inaccurate  reporting. 
Finally,  facilities  are  instructed  on  the 
steps  to  follow  to  submit  a  revision. 

II.  Definition  of  Terms 

The  meanings  of  terms,  as  those  terms 
are  used  in  this  notice,  are  set  forth  in 
the  definitions  below. 

Revision  to  report:  any  type  of 
voluntarily  submitted  change  or 
correction  to  data  reported  on  a 
previously  filed  Form  R,  regardless  of 
the  reason  for  the  data  correction  or  the 
data  change. 

Correction  to  report:  a  revision  to  a 
Form  R  report  that  corrects  data  that 
was  incorrect  or  inaccurate. 

Change  tb  report:  a  revision  to  a  Form 
R  report  that  proposes  to  update  data 
that  was  accurately  reported,  and  that 
has  changed  since  the  time  the  initial 
report  was  submitted  (e.g..  name  of  . 
technical  contact). 

Latest  year  report:  a  Form  R  report 
which  covers  the  most  recent  full 
reporting  year  that  has  passed.  For 
example,  during  1991,  latest  year  reports 
are  reports  that  cover  reporting  year 
1990,  and  which  were  due  by  July  1, 1991 
(see  Table  1).  The  group  of  reports 
which  are  called  latest  year  reports  will 
change  from  year-to-year.  For  example, 
during  1992,  latest  year  reports  will 
become  the  reports  which  cover 
reporting  year  1991,  and  which  are  due 
by  July  1. 1992  (see  Table  2). 

Latest  year  data:  data  reported  on 
latest  year  reports. 

Prior  year  report:  a  Form  R  report 
which  covers  any  reporting  year  that 
occurred  prior  to  the  latest  reporting 
year.  All  reports  that  were  required  to 
have  been  filed  with  EPA.  and  that  are 
not  the  latest  year  reports  are  prior  year 


reports.  For  example,  during  1991,  prior 
year  reports  include:  Reports  covering 
reporting  year  1989  which  were  due  July 
1, 1990;  reports  covering  reporting  year 
1988  which  were  due  July  1, 1989,  and; 
reports  covering  reporting  year  1987 
which  were  due  July  1, 1988  (see  Table 
1).  As  each  year  passes,  prior  year 
reports  will  be  expanded  to  include  data 
covering  an  additional  reporting  year. 
For  example,  during  1992.  prior  year 
reports  will  be  expanded  to  include 
reports  covering  the  reporting  year  1990 
which  were  due  by  July  1, 1991  (see 
Table  2). 

Prior  year  data:  data  reported  on  prior 
year  reports. 

Current  year  report:  a  Form  R  report 
which  will  cover  the  current  reporting 
year,  and  which  is  required  to  be  filed 
next  year.  For  example,  during  1991, 
current  year  reports  are  the  reports 
covering  reporting  year  1991  which  are 
due  by  July  1, 1992  (see  Table  1).  The 
group  of  reports  called  current  year 
reports  will  change  from  one  year  to  the 
next.  For  example,  during  1992,  current 
year  reports  will  become  the  reports 
which  will  cover  reporting  year  1992 
which  are  due  by  July  1, 1993  (see  Table 
2). 

Current  year  data:  data  reported  on 
current  year  reports. 

Table  I.— Categorizing  Reports 
During  1991 


Report  Type 

Reporting  Year 
Covered 

Date  Due 

Prior  year 

1989 

July  1.1990 

report 

1988 

July  1,  1989 

1987 

July  1,  1988 

Latest  year 

1990 

July  1,  1991 

report 

Current  year 

1991 

July  1.  1992 

report 

Table  2.— Categorizing  Reports 
During  1992 


Report  Type 

Reporting  Year 
Covered 

Date  Due 

Prior  year 

1990 

July  1.  1991 

report 

1989 

July  1.  1990 

1988 

July  1,  1989 

1987 

July  1.  1988 

Latest  year 

1991 

July  1.  1992 

report 

Current  year 

1992 

July  1,  1993 

report 

HI.  Deadline  for  the  Submission  of 
Revisions  to  Form  R  Reports 

A  revision  to  a  report  should  be 
submitted  as  soon  as  a  facility  becomes 
aware  that  a  correction  or  a  change  to  a 
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previously  submitted  Form  R  is 
necessary.  However,  revisions  to  Form 
R  reports  must  be  received  by  EPA  no 
later  than  November  30th  each  year  in 
order  for  the  revised  data  to  be  publicly 
disclosed  at  the  time  that  latest  year 
data  are  first  annually  released  to  the 
public.  Each  year.  EPA  releases  a  new 
set  of  the  latest  year  data  which  are 
reported  on  Form  Rs  filed  by  the 
previous  July.  The  latest  year  data  are 
made  available  in  TOXNET  as  well  as 
in  all  other  formats.  When  the  initial 
release  of  the  latest  year  data  occurs, 
the  Agency  also  releases  a  revised  set  of 
data  for  each  of  the  previous  reporting 
years.  Revised  data  for  prior  years  are 
made  available  in  TOXNET.  CD-Rom. 
computer  tape,  and  the  national  report. 
The  November  30th  revision  deadline 
will  apply  to  revisions  to  any  report 
already  submitted  to  EPA.  regardless  of 
the  reporting  year  covered  by  the  report. 
EPA  must  receive  revisions  by 
November  30  each  year  in  order  to 
disclose  revised  data  for  either  latest 
year  reports  or  prior  year  reports  when  • 
the  latest  year  data  are  flrst  released  to 
the  public.  The  November  30th  revisions 
deadline  is  effective  beginning 
November  30, 1991.  and  continuing  in 
each  year  thereafter. 

Revisions  to  either  latest  year  or  prior 
year  reports  received  by  the  Agency 
after  November  30  each  year,  cannot  be 
expected  to  be  incorporated  in  the  initial 
annual  release  of  the  latest  year  data. 
Revisions  to  latest  year  reports  which 
are  not  included  in  the  initial  release  of 
latest  year  data  will  not  be  disseminated 
to  the  public  in  microfiche  or  computer 
diskette.  Revisions  to  latest  year  reports 
or  to  prior  year  reports  that  do  not  make 
it  into  the  itutial  data  release  will  only 
be  disclosed  to  the  public  periodically 
thereafter  in  TOXNET,  (not  more 
frequently  than  quarterly]  until  the  next 
annual  data  release  occurs.  Further,  late 
revisions  to  latest  year  or  to  prior  year 
reports  will  not  be  available  for  another 
year  in  CD-Rom,  computer  tape,  or  in 
the  national  report,  because  these  data 
sources  are  only  updated  and  released 
once  a  year  after  the  annual  release 
occurs. 

As  an  example,  revisions  to  1990 
reports  which  are  received  by  EPA  by 
November  30, 1991,  will  be  processed 
and  publicly  released  in  TOXNET  and 
all  other  data  formats  in  1992  when 
latest  year  data  covering  reporting  year 
1990  are  publicly  released  (see  Table  3). 
Also,  revisions  to  prior  year  reports 
covering  1967, 1986  or  1989,  which  are 
received  by  EPA  by  November  30, 1991. 
will  be  processed  and  publicly  released 
during  1992  in  TOXNET.  CD-Rom. 
computer  tape,  and  in  the  national 


report  when  1990  data  are  released  (see 
Table  3).  However,  revisions  to  reports 
covering  1990  or  any  prior  year  which 
are  received  after  November  30, 1991 
and  by  November  30, 1992,  will  only  be 
available  periodically  in  TOXNET  (not 
more  often  than  quarterly)  following  the 
1992  annual  release  of  1990  data  (see 
Table  4).  Further,  these  later  revisions 
will  not  be  released  in  CD-Roni. 
computer  tape,  or  factored  into  the 
national  report  until  these  data  sources 
are  updated  sometime  after  the  next 
annual  release  occurs  in  1993  of  1991 
data  (see  Table  4).  Finally,  revisions  to 
1990  reports  which  are  not  received  until 
after  November  30, 1991,  will  not  be 
disseminated  to  the  public  in  microfiche 
or  computer  diskette  (see  Table  4). 

TABt^  3.— Public  Availability  of  Re- 
vised Data  for  1990  and  Prior 
Years  Received  by  EPA  on  or  Be- 
fore November  30. 1991 


Source 

Tirtw  Inlfiany  AvaUable 

TOXNET 

1992  initial  release  of 

1990  and  prior  year 

data 

CD-ROM 

1982  iasueol  1990  and 

prior  year  data 

Computer  tape 

1992  Issue  of  1990  and 

prior  year  data 

National  Report 

1992  report  for  1990 

and  prior  year  data 

Microfiche 

1992  ttsue  of  1990  data 

only 

Computer  diskette 

1992  issue  0)  1990  data 

or>ly 

Table  4.— Public  Availability  of  Re- 
vised Data  for  1990  and  Prior 
Years  Received  By  EPA  After  No- 
vember 30,  1991  AND  By  November 
30, 1992 


Source 

Time  Initially  AvallatMe 

TOXNET 

Periodically  lollowlng 

1992  initial  release  o1 

1990  data 

CD-ROM 

Included  In  1993  issue 

of  1991  dau 

Computer  tape 

Included  In  1993  issue 

of  1991  data 

National  Report 

Included  <n  1993  report 

al  1991  data 

Microfiche 

neiMr  revised 

Computer  diakalta 

never  revised 

Facilities  that  seek  to  revise  their 
reports  are  strongly  encouraged  to 
submit  their  revisions  prior  to  November 
30  each  year  in  order  to  ensure  that  their 
revised  data  are  readily  accessible  to 
the  public  in  all  formats  by  which  TRI 
data  are  publicly  disseminated. 


IV.  Facilities  Should  Not  Subniit 
Revisions  Based  Upon  Changes  to 
Certain  Types  of  Data  in  Prior  Year 
Reports 

Facilities  have  been  revising  10 
different  types  of  data  in  prior  year 
reports  to  account  for  changes  that  have 
occurred  since  the  time  those  reports 
were  filed.  EPA  believes  that  these 
revisions  are  unnecessary.  The  data  that 
are  being  revised  are  purported  to  have 
been  correctly  reported  in  the  initial 
Form  R  submissions,  and  are  being 
changed  only  for  the  purpose  of 
updating  the  information.  Since  updating 
these  types  of  data  for  prior  year  reports 
does  not  provide  the  public  with  useful 
information,  EPA  has  decided  not  to 
process  the  revisions.  Therefore, 
facilities  should  not  revise  their  prior 
year  reports  to  change  the  10  types  of 
data  identified  below  to  reflect  changes 
which  have  transpired  since  the  reports 
were  filed.  Instead,  changes  to  these 
data  should  be  either  reported  in  the 
Form  R  covering  the  time  period  during 
which  the  change  occurred  or  should  be 
submitted  as  a  revision  only  to  the  most 
recent  report,  depending  on  the  type  of 
data  that  have  changed. 

However,  if  any  of  the  10  types  of 
data  identified  below  were  reported 
incorrectly  in  prior  year  reports. 
facilities  should  correct  the  data  by 
filing  a  revision  to  their  prior  year 
reports. 

The  following  types  of  data  generally 
should  not  be  revised  for  prior  year 
reports  if  the  change  occurred  after  the 
report  was  filed: 

(1)  Name  of  certifying  official. 

(2)  Facility  name. 

(3)  Facility  address. 

(4)  Zip  code. 

(5)  Dun  Bradstreet  Number. 

(6)  Parent  company  name. 

(7)  Technical  contact  name. 

(8)  Technical  contact  telephone 
number. 

(9)  Public  contact  name. 

(10)  Public  contact  telephone  number. 
Changes  to  data  identified  in  (1) 

through  (6)  above,  should  be  reported  in 
the  Form  R  covering  the  calendar  year 
during  which  the  change  occurred. 
Changes  to  data  identified  in  (7)  through 
(10)  above,  should  be  submitted  as 
revisions  to  latest  year  reports  or  if  none 
have  been  filed,  then  to  only  the  most 
recent  prior  year  reports. 

Revisions  should  never  be  submitted 
for  latest  year  and  prior  year  reports 
when  there  has  been  a  change  to:  (1) 
Name  of  certifying  official;  (2)  facility 
name:  (3)  facility  address:  (4)  zip  code: 
(5)  Dun  and  Bradstreet  number,  and:  (6) 
parent  company  name.  Instead,  changes 
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to  this  data  should  be  submitted  in  the 
report  which  covers  the  calendar  year 
during  which  the  data  change  occurred. 
The  first  opportunity  to  report  changes 
to  this  information  will  be  in  the  current 
year  report. 

As  an  example,  a  facility  reports  a 
correct  zip  code  in  four  Form  R  reports 
covering  reporting  year  1987,  reporting 
year  1988,  reporting  year  1989,  and 
reporting  year  1990.  During  calendar 
year  1991  the  zip  code  changes  for  the 
same  facility  location.  The  facility 
should  not  revise  the  zip  code  in  its  four 
earlier  reports  covering  the  reporting 
years  1987. 1988, 1989,  or  1990,  to  reflect 
the  new  zip  code.  Instead,  the  facility 
should  only  report  the  new  zip  code  in 
the  report  covering  the  calendar  year 
during  which  the  change  in  the  zip  code 
occurred.  In  this  example,  the  facility 
should  report  the  new  zip  code  in  the 
current  year  report  covering  calendar 
year  1991  which  will  be  filed  by  July  1, 
1992. 

Whenever  there  has  been  a  change  to: 
technical  contact  name;  technical 
contact  telephone  number;  public 
contact  name,  or  public  contact 
telephone  number  revisions  should 
immediately  be  submitted  for  only  the 
most  recently  filed  reports.  The  most 
recently  filed  report  will  either  be  a 
latest  year  report  or  if  a  latest  year 
report  has  not  yet  been  submitted,  then 
the  most  recent  prior  year  report.  In 
general,  prior  year  reports  should  never 
be  revised  to  reflect  changes  to  either 
the  technical  or  the  public  contact  data; 
except  that,  in  the  absence  of  a  latest 
year  report  the  most  recent  prior  year 
report  should  be  revised. 

As  an  example,  a  facility  has  reported 
the  same  public  contact  name  in  a  latest 
year  report  filed  July  1, 1991,  which 
covers  reporting  year  1990,  and  in  prior 
_  year  reports  which  cover  reporting  year 
1989,  and  reporting  year  1988.  The  name 
of  the  public  contact  changes  during 
1991  after  the  July  submission  of  the 
latest  year  1990  report.  The  facility 
should  immediately  revise  the  latest 
year  1990  report,  and  should  not  revise 
any  of  the  prior  year  reports.  If  instead, 
the  public  contact  name  changed  during 
1991  before  the  July  submission  of  the 
latest  year  1990  report  was  made,  then 
the  facility  should  revise  only  th'e  prior 
year  1989  report.  Since  the  latest  year 
report  has  not  yet  been  filed,  the  1989 
report  would  be  the  most  recent  prior 
year  submission.  However,  the  facility 
'should  not  revise  any  preceding  prior 
year  reports  such  as  the  one  covering 
reporting  year  1988.  The  facility  should 
also  submit  the  new  contact  name  in  the 
next  report  covering  reporting  year  1991 
whfch  will  be  filed  by  July  1, 1992. 


V.  Form  R  Errors  May  Result  in  Agency 
Enforcement  and  Penalties 

Facilities  are  reminded  that  there  is  a 
legal  obligation  to  file  an  accurate  and 
complete  Form  R  report  for  each 
chemical  by  July  1  each  year.  EPA  may 
take  enforcement  action  and  assess  civil 
administrative  penalties  regarding 
corrections  to  errors  in  Form  R  reports 
that  are  not  changes  based  on 
previously  unavailable  information  or 
procedures  which  improve  the  accuracy 
of  the  data  initially  reported.  The  kinds 
of  errors  which  may  result  in 
enforcement  and  in  penalties  include  but 
are  not  limited  to  the  following:  (1) 
Errors  caused  by  not  using  the  most 
readily  available  information,  for 
example,  not  using  monitoring  data 
collected  for  compliance  with  other 
regulations  in  calculating  releases;  (2) 
omitting  a  major  source  of  emissions;  (3) 
a  mathematical  or  transcription  or 
typographical  error  which  seriously 
compromises  the  accuracy  of  the 
information,  and;  (4)  other  errors  which 
seriously  effect  the  utility  of  the  data, 
particularly  errors  in  release  reporting 
for  which  the  facility  has  no  records 
showing  the  derivation  of  the  release 
calculation,  and  cannot  provide  a 
sufficient  explanation  of  the  report.  EPA 
believes  that  errors  in  reporting  which 
can  result  in  enforcement  and  penalties 
can  be  avoided  by  using  a  minimal  level 
of  prudence  and  due  diligence  in 
completing  the  Form  R  including, 
following  the  Reporting  Instructions 
accompanying  the  Form  R  on  emissions 
estimation  techniques,  and  checking  for 
typographical  and  mathematical  errors 
in  release  reporting. 

Generally,  an  enforcement  action  may 
not  be  taken  regarding  changes  to 
reports  that  reflect  improved 
information  or  improved  procedures  that 
were  not  available  when  the  facility  was 
completing  its  initial  report.  Thus,  a 
facility  may  seek  to  change  its  Form  R 
chemical  release  data  if  it  becomes 
aware  of  improved  information  or 
improved  procedures  for  calculating 
chemical  releases  which  were  not 
available  to  the  facility  at  the  time  that 
its  initial  report  was  submitted. 

Further,  falsifying  information 
submitted  to  the  United  States 
Government  is  a  criminal  offense  under 
18  U.S.C.  section  1001.  Facilities  should 
use  care  when  completing  their  initial 
"Form  R  report  to  ensure  that  their  initial 
submission  is  accurate  and  complete. 

VI.  Instructions  for  Submitting  Revisions 
to  Form  R  Reports 

Failure  to  follow  the  instructions 
below  when  submitting  revisions  may 
result  in  processing  delays  which  may 


prevent  revisions  that  are  received  by 
November  30th  from  being  included  in 
the  next  yearly  release  of  TRI.  Revisions 
that  are  not  submitted  in  accordance 
with  the  instructions  below  will  not  be 
processed  by  EPA  until  deficiencies  are 
resolved  through  Agency  contact  with 
the  submitter  or  resubmission  of  the 
revision  by  the  facility.  Also,  failure  to 
follow  these  instructions  when 
submitting  a  revision  may  result  in 
duplicative  chemical  report  data 
pertaining  to  your  facility  in  TRI,  and 
identification  of  revisions  as  untimely 
initial  reports. 

A  facility  must  revise  a  report  by 
submitting  a  copy  of  the  original  Form  R 
report  which  is  marked  as  follows.  The 
term  "VOLUNTARY  REVISION"  and 
the  Document  Control  Number  (DCN),  if 
available,  must  be  entered  in  the  space 
on  the  Form  marked  'This  space  is  for 
your  optional  use."  This  information 
must  be  entered  on  each  page  of  the 
copied  report  in  the  optional  use  space. 
Next,  corrections  to  data  must  be  clearly 
made,  preferably  in  red  ink.  Then,  the 
revised  report  must  be  resigned  and 
redated  in  the  certification  statement  on 
page  1. 

EPA  will  not  accept  revisions  to  data 
submitted  in  magnetic  media  format.  All 
revisions  must  be  filed  with  EPA  using  a 
hard  copy  Form  R  report.  If  a  facility 
wishes  to  revise  data  which  were 
reported  initially  in  magnetic  media 
format,  the  facility  must  submit  its 
revised  data  on  a  hardcopy  Form  R 
report. 

Once  completed,  the  entire  revised 
Form  R  report  must  be  sent  to  both  EPA 
and  to  the  appropriate  State  agency  or 
the  designated  official  of  an  Indian  tribe. 

A  revision  that  is  sent  to  EPA  by  mail 
must  be  addressed  as  follows:  EPCRA 
Reporting  Center,  P.O.  Box  23779, 
Washington,  DC  20026-3779,  Attn:  Toxic 
Chemical  Release  Inventory  Revision. 

A  revision  that  is  hand-delivered  or 
sent  by  certified  mail  to  EPA  must  be 
addressed  as  follows:  EPCRA  Reporting 
Center,  470  L'Enfant  Plaza  Center,  SW.. 
suite  7103.  Washington.  DC  20024,  Attn: 
Toxic  Chemical  Release  Inventory 
Revision. 

In  addition,  your  facility  must  send  a 
copy  of  the  revised  report  to:  The  State 
in  which  the  facility  is  located  ("State" 
refers  to:  State  of  the  U.S.,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam.  American  Samoa,  the  U.S. 
Virgin  Islands,  the  Northern  Mariana 
Islands,  and  any  other  territory  or 
possession  over  which  the  U.S.  has 
jurisdiction).  Refer  to  Appendix  G  in  the 
latest  Toxic  Release  Inventory  Reporting 
Package  for  the  appropriate  State 
address  for  your  submission. 
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If  your  facility  is  located  on  Indian 
land:  Send  a  copy  of  the  revision  to  the 
Chief  Executive  Officer  of  the  applicable 
Indian  tribe.  Some  tribes  have  entered 
into  a  cooperative  agreement  with  the 
State,  in  which  case,  revisions  to  Form  R 
submissions  should  be  sent  to  the  entity 
designated  in  the  cooperative 
agreement. 

Dated:  September  20, 1991. 
Victor  J.  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 

and  Toxic  Substances. 

[FR  Doc.  91-23217  Filed  9-25-91:  8:45  am] 

MLUNQ  CODE  MW-SO-r 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  0MB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Appraisal  standards. 

Form  Number:  None. 

OMB  Number  3064-0103. 

Expiration  Date  of  OMB  Clearance: 
April  30, 1993. 

Frequency  of  Response: 
Recordkeeping,  on  occasion. 

Number  of  Respondents:  7.751. 

Number  of  Responses  per 
Respondent:  50.85. 

Total  Annual  Responses:  394,169. 

A  verage  Number  of  Hours  per 
Response:  0.417. 

Total  Annual  Burden  Hours:  164,237. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(3064-0025).  Washington.  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft.  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  room  F-400,  Federal  Deposit 
Insurance  Corporation,  550 17th  Street 
NW.,  Washington.  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  subi  litted  before 
November  25. 1991. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 


the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  Section 
1110  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  ("FIRREA")  mandates  that  the 
Federal  financial  institutions  regulatory 
agencies  and  the  Resolution  Trust 
Corporation  establish  appropriate 
standards  for  the  performance  of  real 
estate  appraisals  in  connection  with 
federally  related  transactions  under  the 
jurisdiction  of  each  agency.  This 
proposal  would  raise  the  dollar 
threshold  of  transactions  requiring  an 
appraisal  from  $50,000  to  $100,000,  and 
would  permit  regulated  institutions  to 
use  appraisals  prepared  for  loans 
insured  or  guaranteed  by  a  federal 
agency  if  the  appraisal  conforms  to  the 
requirements  of  the  federal  insurer  or 
guarantor. 

Duted:  September  20. 1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  RolMnson, 
Executive  Secretary. 
(PR  Doc.  91-23201  Filed  9-25-91:  8:45  am) 

WLLWra  COOE  •714-01-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  ttte 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  ln)ury  to 
Passengers  or  Ottier  Persons  on 
Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
LiabiUty  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Carnival  Cruise  Lines  Incorporated,  3655 
NW  87th  Avenue.  Miami.  FL  33176- 
2428. 
Vessel:  SENSATION. 

Dated:  September  20. 1991. 
Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  91-23191  Filed  9-25-91:  8:45  am] 

MLUNQ  COOE  (TSIHtl-ll 


Security  for  tt)e  Protection  of  ttte 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuartce  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  pari . 
540,  as  amended: 
Carnival  Cruise  Lines  Incorporated,  3655 

NW  87th  Avenue,  Miami,  FL  33178- 

242a 
Vessel:  SENSATION. 

Dated:  September  20. 1991. 
|oseph  C  Polking. 

Secretary. 

(FR  Doc.  91-23192  Filed  9-25-91;  8:45  am] 

WLLMO  COOC  trsO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Infomtation  Resources  Managen>ent 
Service;  Federal  Telecommunications 
Standards 

action:  Notice  of  adoption  of  standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  adoption  of  a  Federal 
Telecommunications  Standard  (FED- 
STD).  FED-STD  1002A. 
'Telecommunications:  Time  and 
Frequency  Information  in 
Telecommunications  Systems"  is 
approved  by  the  General  Services 
Administration  and  will  be  published. 
FOR  FURTHER  INFORMATIOM  CONTACT 
Mr.  Dennis  Bodson.  Office  of 
Technology  and  Standards,  National 
Communications  System,  telephone 
(703)  692-2124. 

SUPPLEMENTARY  INFORMATION:  1.  The 
General  Services  Administration  (GSA) 
is  responsible,  under  the  provisions  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  for 
the  Federal  Standardization  Program. 
On  August  14, 1972.  the  Administrator  of 
GSA  designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development  of 
telecommunications  standards  for  NCS 
interoperability  and  the  non-computer 
communication  interface. 

2.  On  August  6. 1990,  a  notice  was 
published  in  the  Federal  Register  (55  FR 
31910)  that  a  proposed  Federal 
Telecommunications  Standard  FED- 
STD  1002  entitled  'Telecommunications,    t 
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Time  and  Frequency  Information  in 
Telecommunications  Systems**  was 
being  amended  for  Federal  use. 

3.  The  justification  package  as 
approved  by  the  Director,  Office  of 
Science  and  Technology  Policy  (OSIT), 
Executive  Office  of  the  President  was 
presented  to  GSA  by  NCS  with  a 
recommendation  for  adoption  of  the 
standard.  These  data  are  a  part  of  the 
public  record  and  are  available  for 
inspection  and  copying  at  the  Office  of 
Technology  and  Standards,  National 
Communications  System,  Washington, 
DC  20305-2010. 

4.  Interested  parties  may  purchase  the 
standard  from  GSA,  acting  as  agent  for 
the  Superintendent  of  Documents. 
Copies  are  for  sale  at  the  GSA 
Specifications  Unit  (WFSIS).  room  6039, 
7th  and  D  streets,  SW.  Washington,  DC 
20407;  telephone  (202)  708-9205. 

Dated:  September  3, 1991. 
Thomas ).  Buckholtz, 
Commissioner.  Information  Resources 
Management  Service. 
|FR  Doc  91-23155  Filed  9-25-91:  8:45  am] 

MLUNQ  CODE  (850-25-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 
[Armouhcefnent  Numt>er  176] 

STD  Professional  Education  for 
Initiatives  to  Evaluate  Current  Versus 
Enhanced  HIV  Counseling 

Introductioa 

The  Centers  for  Disease  Control 
(CDC),  the  nation's  prevention  agency, 
announces  the  availability  of 
cooperative  agreement  funds  for  a  two- 
phased  project  to  compare  and  evaluate 
two  models  of  human  immunodeficiency 
virus  (HIV)  counseling  and  testing.  The 
models  to  be  compared  and  evaluated 
are  the  current  approach  to  counseling 
(i.e.,  a  single  session  pretest  and  usually 
a  single  session  posttest)  and  an 
enhanced  model,  the  protocol  for  which 
will  be  determined  during  the  first  phase 
of  the  project. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objective  of  Healthy  People  2000.  a  PHS- 
led  national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
priority  areas  of  Human 
Immunodeficiency  Virus  (HIV)  Infection 
and  Clinica"  Prevention  Services.  (For 
ordering  a  copy  of  Health  People  2000. 
see  the  section  WHERE  TO  OBTAIN 
AOOmONAL  INFORMATION. 


Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  Sections 
301(a)  (42  U.S.C  241(a)],  as  amended: 
317(k)  [42  U.S.C.  247b(k)],  as  amended: 
and  318(b),  [42  U.S.C.  247c(b)l.  as 
amended. 

Eligible  Applicants 

Due  to:  (1)  The  requirement  to  operate 
a  "model"  sexually  transmitted  diseases 
(STD)  clinic  according  to  pubhshed  CDC 
standards:  (2)  the  need  for  formal 
linkages  with  a  university  school  of 
medicine  offering  access  to  a  wide  range 
of  research  expertise;  (3)  the 
adaptability  necesseiry  for  smoothly 
balancing  patient  service  demands  with 
potentially  disruptive  training 
obligations;  and  (4)  in  many  instances, 
recognized  experience  in  effectively 
integrating  research  activities  into  a 
busy  schedule  of  client  services  and 
clinical  training,  eligibility  is  limited  to 
the  current  recipients  of  Sexually 
Transmitted  Diseases  Prevention/ 
Training  (STD  P/T)  Centers  (Baltimore, 
Maryland;  Birmingham,  Alabama; 
Chicago,  Illinois;  Cincinnati,  Ohio; 
Dallas,  Texas;  Denver,  Colorado;  Long 
Beach,  California;  Newark,  New  Jersey; 
San  Francisco,  California:  San  Juan. 
Puerto  Rico;  an  Seattle.  Washington.) 

Availability  of  Funds 

Approximately  $2,400,000  will  be 
available  in  fiscal  year  1991  to  fund  one 
to  five  cooperative  agreements  for  a  4- 
year  project  period.  Awards  will  range 
from  $400,000  to  $560,000  with  an 
average  award  of  $480,000.  Funds  are 
expected  to  be  awarded  on  or  about 
September  30. 1991.  Future  year  support 
is  dependent  upon  the  availability  of 
funds  and  the  successful  perfonnance  of 
required  study  activities. 

Requests  for  direct  assistance  (i.e..  "in 
lieu  of  cash")  for  personnel,  supplies 
and  other  forms  of  direct  assistance  will 
be  considered. 

Use  of  Funds 

Funds  may  be  used  to  support 
personnel,  the  orientation  and  travel  of 
such  personnel,  to  lease  operating  space, 
to  equip  operating  space  through  lease 
or  purchase  as  dictated  by  efficiency 
and  economics,  and  to  purchase 
supplies  and  services  directly  related  to 
planning,  organizing,  and  conducting  the 
study.  Where  it  will  enhance  initiation 
and  operation  of  the  study,  applicants 
may  contract  with  agencies, 
organizations,  or  individuals  for 
personnel  services,  space,  or  to  meet 
any  combination  of  needs. 

Funds  shall  not  be  used  for  the 
purchase  and  ownership  of  space.  Funds 
shall  not  be  used  for  the  renovation  of 
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existing  or  rented  space  unless 
specifically  approved. 

Purpose 

The  purpose  of  this  study  is  to 
increase  the  efficacy  of  HIV  counseling 
and  testing.  Social  science  theory  and 
research  in  other  health  prevention 
behaviors  provide  a  firm  basis  for  the 
hypothesis  that  a  counseling  model  that 
goes  beyond  an  information-based, 
single  pre-  and  post-test  counseling 
session  will  be  more  effective  in 
initiating  and  sustaining  behavior 
change. 

Program  Requirements 

Enhancements  to  counseling  will  be 
identified  and  tested  during  the  pilot 
phase,  or  Phase  I,  of  this  study,  and  may 
include  the  following:  Multiple 
counseling  sessions;  group  sessions; 
skills  training;  peer-led  counseling;  and 
computer-assisted  counseling.  Phase  I 
will  also  be  a  period  for  observing 
current  single  session  counseling  to 
identify  what  should  be  standardized  for 
Phase  II  operations,  which  is  the 
experimental  phase. 

Phase  I  of  the  study  will  last  12 
months  from  the  date  of  award.  The 
recipients  selected  will  have  major  input 
in  identifying  the  appropriate 
interventions  to  test  in  Phase  !.  In  Phase 
I,  the  number  of  subjects  needed  will 
depend  upon  the  interventions  being 
tested;  but  time  constraints  in  this  phase 
make  it  somewhat  improbable  that 
recipients  will  be  able  to  involve  more 
than  approximately  200  persons  each. 

Based  on  the  findings  of  Phase  I,  a 
single  enhanced  intervention  will  be 
designed  and  implemented  by  all 
recipients  in  Phase  II.  As  with  Phase  L 
recipients  will  have  a  major  role  in 
determining  the  selection  of  that  single 
intervention.  The  comparison  in  Phase  II 
will  be  with  current  counseling  which 
will  be  standardized  across  all  of  the 
study  recipients  in  a  randomized  clinical 
trial.  The  trial  will  measure  differences 
in  reinfection  with  specific  STDs  and 
specific  behavioral  markers  between  the 
two  randomized  arms  of  the  study. 
Phase  II  will  consist  of  three  one-year 
budget  periods  (years  02,  03  and  04) 
which  involves  subject  enrollment  in 
year  2  and  follow-up  in  years  3  and  4.  In 
Phase  II,  each  recipient  will  need  to 
enroll  approximately  1.000  subjects,  500 
in  each  of  the  two  intervention  groups. 
Both  phases  mhU  involve  periodic  testing 
for  biological  and  behavioral  markers 
and  will  thus  require  the  follow-up  of 
participants. 

Persons  who  turn  out  to  be 
seropositive  for  HIV  also  will  have  been 
randomly  assigned  to  the  two 
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intervention  groups.  It  is  recognized, 
however,  that  the  scope  of  services 
provided  to  seropositive  persons 
following  post-test  counseling  is 
currently  expanding  far  beyond  what  is 
made  available  to  seronegative 
individuals.  Ethics  require  assurance 
that  HIV  seropositive  patients  assigned 
to  the  "current  counseling"  group 
receive  all  psychosocial  counseling  and 
support  services  to  which  they  would 
otherwise  be  referred.  Documentation  of 
the  services  they  receive  will  be 
necessary  to  help  in  analyzing  any 
behavioral  differences  from  HIV 
seropositive  persons  in  the  study's 
"enhanced  counseling"  group. 

The  study  should  be  conducted  at  a 
location(s)  convenient  to  the  majority  of 
the  study  participants.  Since  the 
enrollment  of  study  subjects  will  occur 
in  the  chnic,  dedicated  space  there  or 
very  close  by  will  be  esaential.  Current 
counseling  and  testing  activities  will 
continue  to  occur  in  the  clinic  and 
should  not  require  additional  space. 
Office  space  for  staff  to  conduct  the 
study's  enhanced  counseling  activities 
does  not  need  to  be  in  the  clinic. 

In  addition,  to  effectively  carry  out 
this  study,  applicants  must  make  a 
commitment  to  designate  at  least  one 
room  in  the  clinic  and/or  immediately 
adjacent  to  it  dedicated  to  study 
enrollment.  Immediately  adjacent  means 
within  a  reasonable  walk  of  the  clinic 
area.  Preferably,  this  should  be  in  the 
same  building,  but  may  be  next  door  or 
across  the  street  such  that  a  participant 
could  be  chaperoned  to  reach  it  and 
reaching  it  would  not  require 
transportation. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  and  CDC  will  be 
responsible  for  conducting  activities 
under  B.: 

A.  Reci|Hent  Activities 

1.  Collaborate  With  CDC  on  Defining 
and  Initiating  Phase  I  Activities 

Shorty  after  award,  recipients  will 
meet  with  CDC  to  help  describe 
potential  interventions  for  Phase  I.  The 
recipient  and  CDC  will  collaborate  to 
determine  the  intervention  to  be  tested 
during  Phase  I.  Recipients  will  develop 
their  programs  beginning  September  30, 
1991  through  December  31, 1991.  and 
begin  actual  operations  on  or  before 
January  1. 1992. 

2.  Maintain  Liaison  With  Involved  State 
and  Local  Programs 

Study  management  sta^  will  maintain 
close  liaison  with  the  project  area  level 
and  local-level  STD  and  HIV  prevention 


programs  to  ensure  a  minimal  disruption 
to  their  service  activities.  Since  the 
present  STD  or  HIV  prevention  program 
staff  who  perform  HIV  pre-  and  post-test 
counseling  will  play  a  key  role  during 
the  study  by  providing  a  standardized 
version  of  this  counseling  for  study 
subjects,  maintaining  a  smooth  working 
relationship  with  these  programs  will  be 
essential.  Study  management  will  also 
need  to  work  with  the  STD  P/T  Center 
Coordinator  to  ensure  that  the  study  is 
conducted  in  harmony  with  the  STD  P/T 
Center  to  avoid  disruptions  to  its  basic 
STD  and  HIV  training  mission. 

3.  Collaborate  with  CDC  Through  Phase 
I  into  Phase  II 

Recipient  study  management  staff  will 
work  closely  with  CDC  during  Phase  I. 
Collaboration  will  begin  on  the 
approaches  to  enhanced  counseling  that 
will  be  incorporated  into  a  common 
protocol  for  Phase  II  and  on  the 
composition  of  current  counseling 
activity  with  which  it  will  be  compared. 
Collaboration  with  CDC  will  also  occur 
in  producing  a  Phase  II  evaluation  plan 
which  will  measure  biological  and 
behavioral  components.  The  biological 
component  will  measure  the  differences 
in  reinfection  with  specific  STDs.  The 
behavioral  component  will  measure 
changes  in  sexual  behaviors  (for 
example,  condom  use],  health  care 
behaviors,  drug/alcohol  use,  intentions 
to  use  condoms,  and  in  attitudes  and 
beliefs  related  to  HIV  and  sexual 
behaviors.  Recipient  study  management 
staff  will  work  closely  with  CDC  in  the 
transition  between  Phases  I  and  II  to 
minimize  the  disruption  to  staffing  and 
activity  patterns  of  the  study  that  will 
result  from  a  shift  in  emphasis. 

4.  Conduct  Phase  II  Activities 

Recipients  will  recruit,  enroll,  and 
follow  a  large  number  of  subjects  from 
the  following  populations:  injecting  drug 
users;  women;  adolescents;  racial  and 
ethnic  minorities;  and  men  who  have 
sex  with  men. 

5.  Communicate  and  Collaborate  on 
Publication  of  Results 

Recipient  study  management  staff 
must  maintain  frequent  communications 
with  CDC.  Each  recipient  will  be 
required  to  submit  a  description  of 
progress  and  activities  of  the  study  in  a 
quarterly  narrative  report.  In  addition, 
study  staff  will  work  closely  with  CDC 
to  develop  one  or  more  multi-center 
articles  for  peer-reviewed  journals  on 
the  findings  of  the  study. 


6.  Analyze  Study  Data  and  Coordinate 
Publication 

Recipients  will  analyze  data  gathered 
over  the  course  of  the  study  and,  in 
collaboration  with  CDC.  develop  one  or 
more  papers  for  publication  describing 
Phase  II  results. 

B.  CDC  Activities 

1.  Provide  Coordination 

In  collaboration  with  the  recipients, 
-determine  the  specific  enhanced 
counseling  activities  to  be  assigned  for 
testing  in  each  phase  of  the  study  and 
the  composition  of  "current  counseling" 
to  be  used  during  Phase  II.  Shortly  after 
award.  CDC  will  collaborate  with 
recipients  to  describe  potential 
interventions  of  Phase  I  and  to  negotiate 
with  each  recipient  about  the 
intervention  it  will  test  during  that 
phase.  Determine  individual  recipient 
activities  and  design  the  protocol  to  be 
used  by  all  recipients  in  Phase  II. 

2.  Provide  Scientific  Expertise 

CDC  staff  will  provide  current 
scientific  information  relevant  to  the 
interventions  to  be  tested  in  Phase  1  and 
the  single  intervention  to  be  developed 
for  Phase  II.  CDC  personnel  will  also 
work  closely  with  recipients  to  ensure 
that  the  study  benefits  from  the 
soundest  possible  application  of 
principles  for  scientific  research. 

Review  and  Evaluation  Criteria 

Each  application  will  be  reviewed  and 
evaluated  individually  according  to  the 
following  criteria: 

A.  The  capacity  to  begin  Phase  I 
operations  on  or  before  January  1. 1992, 
or: 

1.  The  capacity  to  promptly  bring  on 
staff  for  implementing  the  evaluation 
initiative;  and  (15  Points) 

2.  The  capacity  to  identify  and  obtain, 
through  lease  or  other  provisions,  office 
and  operating  space  for  the  study;  (10 
Points) 

B.  The  capacity  to  recruit  and  retain 
evaluation  initiative  participants  in 
sufficient  numbers  to  conduct  a 
statistically  valid  study  from  which 
credible  conclusions  can  be  drawn.  This 
will  be  evidenced  by  the  following  data 
items  for  the  past  6  months: 

1.  The  average  number  of  patients  per 
month  served  by  the  STD  clinic;  (5 
Points) 

2.  The  average  number  of  clinic 
patients  per  month  who  accept  HIV 
antibody  testing;  (5  Points) 

3.  The  average  number  of  seropositive 
persons;  (5  Points) 
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4.  The  number  of  diagnosed  cases  of 
early  syphilis,  gonorrhea,  nongonococcal 
urethritis,  and  chancroid;  (5  Points) 

C  The  capacity  to  participate  in  a 
long-term  study  without  unduly 
disrupting  the  ongoing  dekvery  of  STD 
clinical  services  or  STD  clinical  and 
HIV-related  training  as  evidenced  by  a 
general  plan  for  carrying  out  both 
phases  of  the  study  that  notes  the  areas 
of  interface  with  the  existing  program 
and  specific  plans  to  prevent  disruption; 
(10  Points) 

D.  The  capacity  to  effectively  manage 
the  study  as  evidenced  by  the  proposed 
organizational  structure,  and 
documentation  of  matrix  and  support 
arrangements  with  the  STD  and  HIV 
Prevention  Programs,  and  university, 
community-based  or  other  affiliated 
organizations,  etc.;  (10  Points) 

E.  The  capacity  to  perform  research  as 
Evidenced  by  past  efforts  within  the  P/T 
Center  clinic  or  the  research  experience 
of  those  who  would  be  involved  in  the 
management  or  operation  of  this 
initiative  such  as  the  project  officer, 
principal  investigator,  or  other  relevant 
personnel;  (15  Points) 

F.  The  capacity  to  provide  access  to 
potential  study  participants  who  are  not 
otherwise  involved  in  current  clinic 
research,  including  nonblinded 
seroprevalence  studies,  and  the 
practicality  of  plans  for  integrating  the 
study  into  the  current  array  of  research 
being  conducted  in  the  clinic  and 
coordinating  these  various  activities;  (10 
Points) 

G.  The  capacity  to  standardize  HTV 
pre-  and  posttest  counseling  according 
to  the  CI>C  Guides  for  such  activities 
and  to  ensure  the  quality  of  the  process 
through  direct  observation  by 
supervisory  personnel  as  evidenced  by 
the  documentation  of  current  efforts  or 
specific  plans  and  commitments  to  carry 
out  such  standardization  and  quality 
assurance.  (10  Points) 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
request  and  proposed  use  of  project 
funds  is  consistent  with  the  purpose  of 
this  program. 

Other  Requirements 

Recipients  must  comply  with  the 
document  titled  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control 
Assistance  Programs  (January  1991),  a 
copy  of  which  is  included  in  the 
application  kit. 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  tfie  Office  of 


Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.978.  Sexually 
Transmitted  Disease  Research, 
Demonstrations,  and  Public  Information 
and  Education  Grants. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application,  using  form  PHS  5161-1, 
must  be  submitted  to  Edwin  L  Dixon. 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Conti-ol,  255  East  Paces  Ferry  Road,  NE., 
room  300.  MS  El4.  Atlanta.  GA  30305,  on 
or  before  September  27, 1991. 

A.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either. 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  proof  of  timely  mailing.) 

B.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  A.l.  or  2.  are  considered  late 
applications.  Late  applications  shall  not 
be  considered  for  funding  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Linda  Long,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE.. 
MS  E14.  AUanta.  GA  30305,  (404)  842- 
6640  or  FTS  236-6640. 

Programmatic  technical  assistance 
may  be  obtained  from  Marvin  Bailey. 
National  Center  for  Prevention  Services, 
DSTD/HIVP,  MS  E27.  Centers  for 
Disease  Control,  Atlanta.  GA  30333, 
(404)  639-1235  or  FTS  238-1235. 
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Potential  applicants  may  obtain  a 
copy  of  Healthy  People  200  (Summary 
Report;  Stock  No.  017-001-O0474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402-9325  (Telephone 
202-783-3238). 

Dated  September  20, 1991. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 
[FR  Doc.  91-23181  Filed  »-25^91:  8:45  am) 
WUJNO  COOE  4i<o-is-a 


Food  and  Drug  Administration 

(Docket  Na91N-0331] 

Bioproducts,  Inc.,  and  UMLS^  Inc.; 
Withdrawal  of  Approval  of  NADA's 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  two  new  animal  drug 
applications  (NADA's),  one  held  by 
Bioproducts,  Inc.,  and  the  other  held  by 
I.M.S.,  Inc.  The  NADA's  provide  for  the 
manufacture  of  Type  B  Medicated  feed 
containing  lincomycin.  The  firms 
requested  the  withdrawal  of  approval. 
In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
amending  the  regulations  by  removing 
those  portions  of  the  regulations  that 
reflect  approval  of  the  NADA's. 
EFFECTIVE  DATE:  October  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-295- 
8749. 

SUPPt.EMENTARY  INFORMATION: 
Bioproducts,  Inc.,  8221  Brecksville  Rd., 
Cleveland,  OH  44141,  and  I.M.S.,  Inc., 
13619  Industi-ial  Rd.,  Omaha,  NE  68137 
are  the  sponsors  of  NADA's  132-639  and 
133-034,  respectively,  which  provide  for 
the  manufacture  of  "Type  B  medicated 
feed  containing  lincomycin.  The  firms 
have  requested  that  FDA  withdraw 
approval  of  the  NADA's  because  an 
NADA  approval  is  no  longer  required  to 
manufacture  or  distribute  the  Type  B 
medicated  feed  (see  51  FR  7382.  March 
3, 1986,  and  55  FR  23423,  June  8, 1990). 

Therefore,  under  the  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.84),  and  in  accordance  with 
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§  514.115  Withdrawal  of  Approval  of 
Apphcations  (21  CFR  514.115),  notice  is 
given  that  approval  of  NADA's  132-659 
and  133-034  and  all  supplements  and 
amendments  thereto  is  hereby 
withdrawn,  effective  October  7, 1991. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  Is 
amending  21  CFR  558.325  by  revising 
paragraph  (a)(5)  to  reflect  the 
withdrawal  of  approval  of  the  NADA's. 

Dated:  September  19. 1991. 
Gerald  B.  Guest. 

Director,  Center  for  Veterinary  Medicine. 
[PR  Doc.  91-23194  Filed  9-25-81:  8:45  am] 

BILLING  CODE  4iae-01-M 


Health  Care  Financing  Adnrtinistration 

Hearing:  Reconsideration  of 
Disapproval  of  Maryland  State  Plan 
Amendment  (SPA) 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  hearing. 

summary:  This  notice  announces  an 
administrative  hearing  on  November  6. 
1991.  in  room  9020.  3535  Market  Street, 
Philadelphia.  Pennsylvania  to  reconsider 
our  decision  to  disapprove  Maryland 
SPA  91-20. 

CLOStNO  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  October  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Docket  Clerk,  HCFA  Hearing  Staff,  Suite 
110,  Security  Office  Park,  7000  Security 
Blvd..  Baltimore,  Maryland  21207. 
Telephone:  (301)  597-3013. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Maryland  State  Plan 
amendment  (SPA)  number  91-20. 

Section  1116  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  at  42  CFR  430.76(b)(2).  Any 


interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

Maryland  SPA  91-20  contains  a  list  of 
Medicaid  obstetrical  and  pediatric 
payment  rates.  It  also  includes  a 
comparison  of  ratios  of  obstetrical  and 
pediatric  practitioners  for  the  general 
population  to  the  ratios  of  Medicaid 
participating  obstetrical  and  pediatric 
practitioners  for  the  Medicaid 
population.  Finally,  it  includes  data 
relating  to  how  rates  established  for 
payments  to  health  maintenance 
organizations  (HMOs)  under  section 
1903(m)  of  the  Act  take  into  account  fee- 
for-service  payment  rates. 

The  issue  here  is  whether  the  plan 
amendment  meets  the  statutory 
provisions  of  section  1926(a)  of  the  Act 
and  thus,  also  comphes  with  section 
1902(a)(30)(A)  of  the  Act. 

Section  1926  of  the  Act  as  added  by 
section  6402  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Public  Law 
101-239,  requires  that  by  no  later  than 
April  1  of  each  year  (beginning  in  1990). 
States  are  to  submit  plan  amendments 
specifying  their  payment  rates  for 
obstetrical  practitioner  services  and 
pediatric  practitioner  services.  States 
also  must  provide  specific  information 
to  document  that  those  payment  rates 
are  sufficient  to  enlist  enough  providers 
such  that  obstetrical  and  pediatric 
services  are  available  to  Medicaid 
recipients  at  least  to  the  extent  that  such 
services  are  available  to  the  general 
population  in  the  geographic  area 
(section  1902(a)(30)(A)  of  the  Act).  In 
addition.  States  must  submit  data  to 
document  that  payments  to  HMOs  take 
into  account  payment  rates  for  fee-for- 
service  obstetrical  and  pediatric 
services. 

HCFA  is  developing  its  fmal  policy 
concerning  what  data  and  information 
are  required  to  determine  that  the  State 
is  in  compliance  with  section 
1902(a)(30)(A)  of  die  Act.  HCFA  has. 
however,  determined  that  for  obstetrical 
and  pediatric  rate  SPAs  to  be 
approvable,  they  must  include  the 
following: 

1.  Payment  rates  for  this  year  and 
next  year  (i.e..  1991  and  1992)  for  those 
obstetrical  and  pediatric  services 
covered  under  the  State's  plan.  Pediatric 
rates  must  be  specified  by  procedure; 
we  recommend  the  same  format  for 
obstetrical  services; 

2.  Data  that  document  that  payment 
rates  for  obstetrical  and  pediatric 


services  are  sufficient  to  enlist  enough 
providers  so  that  care  and  serx-ices  are 
available  under  the  plan  at  least  to  the 
extent  that  such  care  and  services  are 
available  to  the  general  population  in 
the  geographic  area:  and 

3.  Data  that  document  that  payment 
rates  to  HMOs  under  section  1903(m)  of 
the  Act  take  into  account  the  payment 
rates  given  in  number  1  above. 

HCFA  has  also  developed  several 
guidelines,  that  if  met  by  the  State, 
would  evidence  that  the  State  meets  the 
statutory  requirements  of  section  1926  of 
the  Act.  These  guidelines  are  set  forth  in 
a  draft  State  Medicaid  manual  (SMM) 
revision  dated  March  26, 1990. 

Based  upon  the  data  submitted,  HCFA 
has  determined  that  Maryland's 
amendment  does  not  comply  with  the 
statutory  requirements  of  section  1926  of 
the  Act  and,  thus,  also  does  not  comply 
with  section  1902(a)(30)(A)  of  the  Act. 
The  State  argues  that  it  met  the 
statutory  requirements  under  Guideline 
3  of  the  March  26  draft  SMM  issuance.  It 
permits  the  State  to  document  its 
compliance  with  the  statute  by  "other 
appropriate  means." 

"The  State  has  attempted  to  prove 
equal  access  for  Medicaid  individuals 
by  showing  that  the  ratio  of  Medicaid 
participating  practitioners  to  the 
Medicaid  population  is  no  less  than  that 
of  non-participating  practitioners  to  the 
general  population.  However,  the  State's 
ratio  has  not  shown  that  access  by 
Medicaid  participating  practitioners  to 
Medicaid  recipients  is  equal  to  or 
greater  than  access  by  non-participating 
practitioners  to  the  non-Medicaid 
population. 

HCFA  believes  the  State's 
documentation  would  be  acceptable  if 
the  data  showed  at  least  50  percent  of 
the  obstetrical/pediatric  practitioners  in 
the  State  provided  services  to  Medicaid 
recipients  (and  no  ratio  would  be 
needed).  The  State's  ratio  here  attempts 
to  show  that  access  to  a  practitioner  is 
equivalent  for  Medicaid  and  non- 
Medicaid  individuals.  However,  this 
ratio  assumes  that  participating 
practitioners  only  treat  Medicaid 
patients  and  non-participating 
practitioners  only  treat  non-Medicaid 
patients.  While  this  assumption  is  valid 
for  non-participating  practitioners  (as 
that  is  how  they  are  defined),  it  is  not 
necessarily  true  for  participating 
providers.  The  ratio  is  only  valid  if  the 
State  specifies  the  percentage  of  time 
that  the  participating  practitioner 
provided  services  to  Medicaid  and  non- 
Medicaid  recipients. 

In  addition,  the  State's  obstetrical  and 
pediatric  fee-for-service  payment  rates 
do  not  appear  to  be  the  product  of  the 
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State's  efforts  to  ensure  access.  The 
rates  are  the  result  of  the  State's 
recently  passed  Provider  Tax  Bill.  Under 
the  tax  program,  the  fees  were 
substantially  inflated,  but  the  increases 
are  taxed  in  their  entirety  and  the  tax  is 
withheld  before  payment  is  made  to  the 
provider.  Specifically,  the  fees,  while 
ostensibly  being  paid  to  the  provider, 
are  never  actually  received  by  the 
providers.  Instead,  the  fees  are  first 
decreased  by  the  tax,  and  the  remainder 
is  then  paid  to  the  provider.  The 
providers  receive  none  of  the  increases 
in  fees.  The  State  will  claim  the 
increased  amounts  in  the  Federal  match. 
Since  the  State  has  not  specified  the 
actual  payment  rates  (amount  actually 
received  by  the  provider),  HCFA 
believes  it  does  not  meet  the 
requirements  of  section  1926(a)(1)  and 
1926(a)(2)  of  the  Act. 

The  notice  to  Maryland  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows: 

Mr.  Nelson  Sabatini 

Deputy  Secretary 

Health  Care  Policy.  Finance  and  Regulation 

Department  of  Health  and  Mental  Hygiene 

201  West  Preston  Street,  room  200 

Baltimore,  Maryland  21201. 

Dear  Mr.  Sabatini:  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
disapprove  Maryland  State  Plan  Amendment 
(SPA)  91-20.  Maryland  submitted  SPA  91-20 
to  establish  the  State's  compliance  with 
section  1926  of  the  Social  Security  Act  (the 
Act). 

Section  1926  of  the  Act.  as  added  by 
section  6402  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Public  L,aw  101- 
239,  requires  that  by  no  later  than  April  1  of 
each  year  (beginning  in  1990),  States  are  to 
submit  plan  amendments  specifying  their 
payment  rates  for  obstetrical  practitioner 
services  and  pediatric  practitioner  services. 
States  also  must  provide  specific  information 
to  document  that  those  payment  rates  are 
sufficient  to  enlist  enough  providers  such  that 
obstetrical  and  pediatric  services  are 
available  to  Medicaid  recipients  at  least  to 
the  extent  that  such  services  are  available  to 
the  general  population  in  the  geographic  area 
(Section  1902(a)(30)(A)  of  the  Act).  In 
addition.  States  must  submit  data  to 
document  that  payments  to  Health 
Maintenance  Organizations  take  into  account 
payment  rates  for  fee-for-service  obstetrical 
and  pediatric  services. 

The  issue  in  this  matter  is  whether  the  plan 
amendment  meets  the  statutory  provisions  of 
section  1926(a)  of  the  Act  and  thus,  also 
complies  with  section  1902(a)(30)(A)  of  the 
Act. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  November 
6, 1991,  in  Room  9020,  3535  Market  Street, 
Philadelphia,  Pennsylvania.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  the  parties. 
The  hearing  will  be  governed  by  the 
procedures  prescribed  at  42  CFR  Part  430. 


I  am  designating  Mr.  Stanley  Krostar  as  the 
presiding  ofricer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  597-3013. 
Sincerely, 
Gail  R.  Wilensky,  Ph.D., 
Administrator. 

Authority:  Section  1116  of  the  Social 
Security  Act:  42  U.S.C.  section  1316):  42  CFR 
section  430.18. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program). 

Dated:  September  19. 1991. 
GaU  R.  WUensky, 

Administrator.  Health  Care  Financing 
A  dministration. 
(FR  Doc.  91-23202  Filed  9-25-91:  8:45  am] 

MLLNM  COOe  411l>-03-« 


Hearing:  Reconsideration  of 
Disapproval  of  Texas  State  Plan 
Amendment  (SPA) 

AOENCV:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  November  7, 
1991.  on  the  15th  Floor,  1200  Main 
Tower.  Dallas.  Texas  75202  to 
reconsider  our  decision  to  disapprove 
Texas  SPA  90-^2. 

CLOSMM  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  October  11. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk.  HCFA  Hearing  Staff,  Suite 
110.  Security  Office  Park,  7000  Security 
Blvd.,  Baltimore,  Maryland  21207, 
Telephone:  (301)  597-3013. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Texas  State  Plan 
amendment  (SPA)  number  90-42. 

Section  1116  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice. 


Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  at  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
paliicipants. 

Texas  submitted  SPA  90-42  to  cover 
services  it  refers  to  as  "school  health 
and  related  services"  to  handicapped 
Early  and  Periodic.  Screening,  and 
Diagnosis  Treatment  recipients.  The 
freedom  of  choice  provisions  of  section 
1902(a)(23)  of  the  Act.  and  regulations  at 
42  CFR  431.51  require  the  State  to  assure 
that  recipients  may  obtain  Medicaid 
services  from  any  institution,  agency, 
pharmacy,  person,  or  organization  that 
is  qualified  to  perform  the  services.  The 
freedom  of  choice  provisions,  in  part, 
ensure  that  all  qualified  providers 
willing  to  undertake  to  provide  the 
services  may  participate  in  the  program. 
Texas  proposes  to  allow  only 
independent  school  districts  and  school 
district  cooperatives  to  be  qualified 
providers  of  these  services.  The  services 
at  issue  include  such  services  as: 
Occupational,  physical,  and  speech 
therapy,  psychological  services; 
counseling  services:  and  audiology 
services.  The  State's  proposal  to  allow 
only  independent  school  districts  and 
school  district  cooperatives  to  be 
qualified  providers  clearly  precludes 
any  other  qualified  provider,  like  clinics 
or  independent  practitioners,  from 
delivering  these  services.  As  such,  the 
Texas  proposal  violates  the  freedom  of 
choice  provisions.  Although  Federal 
regulations  relating  to  school  health  and 
related  services  require  a  "public 
agency"  to  develop  and  implement  a 
recipient's  Individual  Education 
Program,  providers  of  school  health  and 
related  services  need  not  be  restricted  to 
public  agencies,  as  indicated  in  the 
State's  explanation. 

In  addition,  some  of  the  services 
proposed  by  Texas  do  not  meet  any  of 
the  statutory  or  regulatory  requirements 
for  covered  Medicaid  services,  namely: 
Consulting  with  other  staff  members  in 
planning  school  programs  to  meet  the 
special  needs  of  children  as  indicated  by 
psychological  tests,  interviews  and 
behavioral  observation;  health  services 
routinely  provided  to  all  students;  and 
emergency  care  training  for  staff  and 
parents.  (See  section  igG5(a)  (1)  through 
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(24)  and  implementing  regulationg  at  42 
CFR  440  subpart  B.)  Finally,  the  plan 
does  not  clearly  define  the 
reimbursement  methodology  for  these 
services  as  required  by  regulations  at  42 
CFR  447.200  et.  seq.  The  proposal  is 
lacking  specificity,  a  clear  methodology 
of  rate-setting,  and  a  definition  of 
unallowable  costs  that  would  be 
excluded  from  the  Medicaid  payment 
rate. 

Thus,  the  issues  in  the  matter  are:  (1) 
Whether  Texas'  proposal  violates  the 
freedom  of  choice  proNisions  allowing 
only  independent  school  districts  and 
school  district  cooperatives  to  be 
qualified  providers:  (2)  whether  certain 
services  proposed  by  Texas  fail  to  meet 
any  of  the  statutory  or  regulatory 
requirements  for  covered  Medicaid 
services;  and,  (3)  whether  the  plan 
amendment  clearly  defines  the 
reimbursement  methodology  for  these 
services  in  accordance  with  42  CFR 
447.200ff. 

Attached  in  a  letter  to  the  State 
advising  it  of  our  decision.  The  notice  to 
Texas  announcing  an  administrative 
hearing  to  reconsider  the  disapproval  of 
its  SPA  reads  as  follows: 

Donald  L  Kellcy,  M.D..  F.A.C.S. 

State  Medicaid  Director 

Texas  Department  of  Human  Senices 

P.O.  Box  149030 

Austin,  Texas  78714-9030. 

Dear  Dr.  Kelley;  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
approve  Texas  State  Plan  Amendment  [SPA] 
90-42. 

Texas  submitted  SPA  90-42  on  February 
25. 1991  requesting  to  cover  ser\'ices  it  refers 
to  as  "school  health  and  related  services"  to 
handicapped  Early  and  Periodic,  Screening, 
and  Diagnosis  Treatment  recipients.  The 
State  is  requesting  these  provisions  under  the 
freedom  of  choice  provisions  of  section 
'1902(a)(23)  of  the  Social  Security  Act  and  in 
accordance  with  regulations  at  42  CFR  431.51. 

Thus,  the  issues  in  the  matter  are:  (1) 
Whether  Texas'  proposal  violates  the 
freedom  of  choice  provisions  allowing  only 
independent  school  districts  and  school 
district  cooperatives  to  be  qualified 
providers:  (2)  whether  certain  services 
proposed  by  Texas  fail  to  meet  any  of  the 
statutory  or  regulatory  requirements  for 
covered  Medicaid  services:  and,  (3)  whether 
the  plan  amendment  dearly  defmes  the 
reimbursement  methodology  for  these 
services  in  acfx>rdance  with  42  CFR  447.200fr. 

I  am  scheduling  a  bearing  on  your  request 
for  reconsideration  to  be  held  on  Novemt>er 
7, 1991.  at  10  a.m.  on  the  15th  Floor.  1200 
Main  Tower,  Dallas,  Texas  75202.  If  this  date 
is  not  acceptable,  we  would  be  glad  to  set 
another  date  that  is  mutually  agreeable  to  the 
parties.  The  hearing  will  be  governed  by  the 
procedures  prescribed  at  42  CFR  Part  430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 


communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  597-3013. 
Sincerely, 
Gail  R.  Wilensky,  Ph.D. 
Administrator 

Authority:  Section  1116  of  the  Social 
Security  Act:  42  U.S.C  section  1316);  42  CFR 
section  430.18. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program). 

Dated:  September  19. 1991. 
Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  91-23203  Filed  9-25-91;  8:45  am) 
WLUNQ  COOe  4110-OS-M 


Public  Health  Service 

Agency  for  Toxic  Sut>stances  and 
Disease  Registry;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HT  (Agency  for  Toxic 
Substances  and  Disease  Registry)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (50  FR  25129-25130.  dated  June 
17, 1985,  as  amended  most  recently  at  54 
FR  38743,  September  20, 1989)  is  further 
amended  to  reflect  recently  approved 
organizational  changes.  Specific 
changes  include  establishing  within  the 
Office  of  the  Assistant  Administrator 
the  Office  of  Federal  Programs  and  the 
Office  of  Regional  Operations. 

Section  HT-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  the 
O^ce  of  the  Assistant  Administrator 
(HTB)  insert  the  following: 

Office  of  Federal  Programs  (HTBB).  (1) 
Plans,  recommends,  manages,  and 
coordinates  the  policy  and  procedures 
under  which  ATSDR  works  with  Federal 
agencies  in  the  development  of 
toxicological  profiles  for  unregulated 
hazardous  substances  found  at  Federal 
facilities  and  the  conduct  of  health 
assessments  and  other  related  health 
activities  such  as  surveillance, 
registries,  health  surveys,  pilot  studies, 
health  education,  health  studies,  and 
related  research;  (2)  reviews  the 
effectiveness  and  efficiency  of  all 
ATSDR  Federal  programs  operations;  (3) 
maintains  liaison,  negotiates  and 
coordinates  with  the  Federal 
departments  where  ATSDR  is  involved 
in  Federal  programs;  (4)  provides 
management  of  budgetary  and  human 


resources  of  all  ATSDR  Federal  program 
operations;  (5)  monitors  and  prepares 
reports  on  all  ATSDR  Federal  programs. 
Office  of  Regional  Operations  (HTBC). 
(1)  Plans,  manages,  directs,  and 
conducts  the  regional  operations  of  the 
Agency;  (2)  recommends  and 
coordinates  the  policy  and  procedures 
under  which  ATSDR  works  in  the 
regions;  (3)  assists  in  implementing  all 
facets  of  ATSDR  programs;  (4)  provides 
liaison,  technical  advice,  and 
consultation  to  the  Environmental 
Protection  Agency,  other  Federal.  State, 
and  local  agencies,  private 
organizations,  community  groups,  and 
individuals  on  eliminating  or  mitigating 
health  problems  resulting  from  the 
release  of  hazardous  substances  into  the 
environment. 

Dated:  September  18. 1991. 
WUUam  L  Ropv, 

Administrator,  Agency  for  Toxic  Sobetances 
and  Disease  Registry. 
[FR  Doc.  91-23185  Filed  9-2S-B1: 8:45  am] 

BHiJMO  COM  41M-7MI 


Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Public  Health  Service.  HHS. 
action:  Notification  of  a  new  system  of 


records. 


summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Healdi  Service  (PHS)  is 
publishing  a  notice  of  a  new  system  of 
records  09-25-0166,  "Administration; 
Radiation  Safety  Information.  HHS/ 
NIH/ORS".  This  new  system  of  records 
will  assimilate  records  from  two  existing 
systems  09-25-0003,  "Radiation 
Radionuclide  Users  File"  and  09-25- 
0008.  "Radiation  Workers  Monitoring". 
These  records  will  be  maintaiited  by  the 
Radiation  Safety  Branch  in  a  computer 
database.  Following  the  establishment 
of  the  new  system  of  records,  these  two 
existing  systems  will  be  deleted.  We  are 
also  proposing  routine  uses  for  this  new 
system. 

dates:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed 
internal  and  routine  uses  on  or  before 
October  28, 1991.  PHS  has  sent  a  report 
of  a  New  System  to  the  Congress  and  to 
the  Office  of  Management  and  Budget 
(OMB)  on  September  16. 1991.  This 
system  of  records  will  be  effective  60 
days  from  the  date  submitted  to  OMB 
unless  PHS  receives  comments  on  the 
routine  uses  which  would  result  in  a 
contrary  determination. 

AOOAESSES:  Comments  should  be 
addressed  to  the  National  Institutes  of 
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Health  (NIH)  Privacy  Act  Officer  at  the 
address  listed  below.  Comments 
received  will  be  available  for  inspection 
irom  9  a.m.  to  3  p.m.,  Monday  through 
Friday,  in  Room  3B03.  Building  31,  at 
that  address. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
NIH  Privacy  Act  Officer.  Building  31. 
Room  3B307.  9000  Rockville  Pike, 
Bethesda,  MD  20892  or  Call  301-496- 
2832.  (This  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
National  Institutes  of  Health  (NIH) 
proposes  to  establish  a  new  system  of 
records:  09-25-0166  "Administration: 
Radiation  Safety  Information,  HHS/ 
NIH/ORS."  This  system  of  records  will 
be  used  by  NIH  sta^  to  maintain  the 
required  records  associated  with  the 
NIH  Radiation  Safety  Program.  The 
records  in  this  system  include  records  of 
radioactive  materials  received  for  use 
and  radiation  producing  machinery  used 
in  the  NIH  research  program;  records  of 
the  individuals  (i.e.  employees, 
volunteers,  contractors,  visitors,  etc.) 
who  use  and/or  are  potentially  exposed 
to  radiation  or  radioactivity  during  the 
use  of  these  materials  or  machines; 
records  of  the  surveys  performed  by  the 
program,  either  directly  or  under 
contract,  to  determine  compliance  with 
regulations;  regulatory  required  ' 
monitoring  of  personnel  and 
environmental  discharges;  records  of 
radioactive  waste  generated  and 
disposed  of;  records  of  incidents  and  the 
actions  taken  to  resolve  them;  and  any 
such  records  that  would  be  required  in 
order  to  respond  to  future  regulatory 
requirements. 

Records  in  this  system  will  be 
obtained  directly  from  individuals 
through  interview,  via  telephone 
collection  of  data  or  by  the  submission 
of  documents  which  request  appropriate 
data.  In  addition,  records  may  be 
obtained  directly  from  contractors  who 
provide  service  to  the  Radiation  Safety 
Program.  Contractor  supplied  records 
may  be  provided  as  documents  or 
reports  or  in  computer  assimilable 
formats  such  as  disks  or  magnetic  tape. 
Records  from  two  existing  systems  will 
be  assimilated  into  this  new  system. 
These  records  are  similar  to  the  records 
described  herein.  NIH  is  treating  the 
separate  set  of  records  as  a  single 
system  under  the  Privacy  Act  (1)  to 
show  that  all  of  th^  sets  of  records  serve 
the  same  purposes  and  contain  similar 
data,  (2)  to  apply  consistent  policies  and 
practices  in  the  maintenance  of  such 
records,  and  (3)  to  make  it  easier  for 
subject  individuals  to  obtain  notification 
of,  or  access  to,  their  records. 

Individuals  will  be  required  to  supply 
Social  Security  numbers  in  order  to 


comply  with  the  requirements  of  the 
United  States  Nuclear  Regulatory 
Commission,  42  U.S.C.  2201,  and 
implementing  regulations,  10  CFR  part 
20.  Refusal  to  provide  a  Social  Security 
Number  may  result  in  an  individual  not 
being  permitted  to  work  with 
radioactive  materials  or  radiation 
sources. 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
compatible  with  their  content  and  use. 
Contractors  and  NIH  sta^  will  be 
required  to  adhere  to  the  provisions  of 
the  Privacy  Act  and  the  HHS  Privacy 
Act  Regulations.  The  System  Managers, 
the  NIH  Project  Officers,  and  the 
Contract  and/or  Project  Directors  will 
control  access  to  the  data.  The  staff  of 
the  Radiation  Safety  Branch,  DS,  ORS 
and  its  contractors  will  have  regular 
access  to  records  in  this  system. 
Records  will  be  stored  in  file  cabinets  in 
secured  areas  of  Building  21  and  in  a 
computer  database  maintained  by  the 
radiation  Safety  Branch.  Data  stored  in 
the  computer  will  be  accessed  through 
the  use  of  keywords  known  only  to 
persons  authorized  for  such  access. 
Certain  commonly  requested  data  will 
be  accessible  to  NIH  research 
investigators  upon  request  over 
telephone  lines  or  through  the  campus 
wide  computer  network.  The  computer 
database  system  is  capable  of  security 
at  the  data  field  level;  i.e.  the  "view"  of 
the  data  for  a  given  user  or  type  of  user 
can  be  controlled  to  individual  data 
fields.  In  addition,  the  operating  system 
of  the  RSB  computer  has  extensive 
security  controls  available  to  restrict 
such  access  to  only  that  allowable  by 
the  Radiation  Safety  Branch. 

The  particular  safeguards 
implemented  in  each  project  will  be 
developed  in  accordance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:  45-13,  and  the 
Department's  Automated  Information 
System  Security  Program  Handbook, 
and  the  National  Institute  of  Standards 
and  Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31). 

The  routine  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purposes  of  the  system. 

The  first  routine  use,  permitting 
disclosure  to  a  congressional  office,  is 
proposed  to  allow  subject  individuals  to 
obtain  assistance  from  their 
representatives  in  Congress,  should  they 
so  desire.  Such  disclosure  would  be 
made  only  pursuant  to  a  request  of  the 
individual. 


The  second  routine  use  of  this  system 
allows  disclosure  to  the  Department  of 
Justice  to  defend  the  Federal 
Government,  the  Department,  or 
employees  of  the  Department  in  the 
event  of  litigation. 

The  third  routine  use  allows 
disclosure  to  contractors  for  the  purpose 
of  providing  services  to  the  Radiation 
Safety  Program  or  for  processing  or 
refining  the  records  which  will  permit 
NIH  to  administer  the  system  efficiently. 
Contracting  for  such  services  is 
advisable  because  the  agency  lacks 
necessary  internal  resources  and 
because  processing  or  refining  the 
records  under  contract  will  be  cost 
effective.  Contracted  services  may 
include  transcription,  collation, 
computer  input,  and  other  records 
processing. 

The  fourth  routine  use  allows 
disclosure  to  officials  of  the  United 
States  Nuclear  Regulatory  Commission 
which  licenses  NIH  for  the  use  of 
radioactive  byproduct  materials  and 
has,  by  law,  an  audit,  inspection  and 
enforcement  function  with  regard  to 
such  licenses. 

The  fifth  routine  use  allows  disclosure 
of  an  individual's  radiation  exposure 
and/or  radiation  safety  training  history 
to  a  new  employer. 

The  sixth  routine  use  allows 
disclosure  for  a  research  purpose. 

The  following  notice  is  written  in  the 
present,  rather  than  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 

Dated:  September  19. 1991. 
Wilford ).  Forbush. 

Director,  Office  of  Management. 

09-25-0166 

SYSTEM  NAME: 

Administration:  Radiation  Safety 
Information.  HHS/NIH/ORS. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Radiation  Safety  Branch,  Division  of 
Safety,  Office  of  Research  Services, 
NIH.  Building  21,  9000  Rockville  Pike, 
Bethesda,  MD.  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
contractor  or  the  Federal  Records 
Center  where  records  from  this  system 
may  be  stored. 

CATEOOniES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NIH  employees  using  radioactive 
materials  or  radiation  producing 
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machinery,  contractor  employees  who 
provide  service  to  the  Radiation  Safety 
Branch  and  any  other  individuals  who 
could  potentially  be  exposed  to 
radiation  or  radioactivity  as  a  result  of 
NIH  operations  and  who,  therefore, 
must  be  monitored  in  accordance  with 
applicable  regulations. 

CATEOOfllES  OF  IffiCOltD*  IN  THE  SYSTEM: 

Names,  birth  dates.  Social  Security 
Numbers,  titles,  training  data,  exposure 
data,  materials  usage  data,  incident 
data. 

AUTHORrrv  pon  maintenance  op  the 
system: 

42  U.S.C.  241,  regarding  the  general 
powers  and  duties  of  the  Public  Health 
Service  relating  to  research  and 
investigation;  5  U.S.C.  7902  regarding 
agency  safety  programs:  and  42  U.S.C. 
2201,  regarding  general  duties  of  the 
Nuclear  Regulatory  Commission 
including  the  setting  of  standards  to 
cover  the  possession  and  use  of  nuclear 
materials  in  order  to  protect  health. 

PtmM>SE(S)  Of  THE  system: 

1.  To  provide  adequate  administrative 
controls  to  assure  comphance  with  NIH 
radiation  safety  policies  and  all 
appropriate  regulations  governing  the 
use  of  radiation  sources  by  NIH. 

2.  To  assure  legal  compliance  with 
requirements  of  Nuclear  Regulatory 
Commission  to  maintain  internal  and 
external  radiation  exposure  data  and 
any  radiation  incident  follow-up  reports. 

3.  To  monitor  personnel  exposures  in 
order  that  they  be  maintained  at  the 
lowest  levels  reasonably  achievable. 

routine  uses  of  records  maintained  m 
the  system,  includino  categories  of 
users  and  the  purposes  of  such  usf.: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  of  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
recoitls  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 


necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  Disclosure  may  be  made  to 
contractors  to  provide  services  to  the 
Radiation  Safety  Program,  for  the 
purpose  of  processing  or  refining  the 
records.  Contracted  services  may 
include  transcription,  collation, 
computer  input,  and  other  records 
processing.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  Disclosure  may  be  made  to  officials 
of  the  United  States  Nuclear  Regulatory 
Commission  which,  by  Federal 
regulation,  licenses,  inspects  and 
enforces  the  regulations  governing  the 
use  of  radioactive  materials. 

5.  Radiation  exposure  and/or  training 
and  experience  history  may  be 
transferred  to  new  employer. 

6.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (aj  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 


the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

POUCIES  AND  PRACTtCSS  FOR  STORINQ, 

RETRIEVINO.  ACCESSINO,  RCTAtNINO,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM 

STORAOE: 

Records  are  maintained  in  file 
cabinets  or  in  a  computer  database 
maintained  by  the  Radiation  Safety 
Branch  (RSB).  Records  may  be  stored  in 
file  folders,  magnetic  tapes,  magnetic 
disks,  optical  disks  and/or  other  types 
of  data  storage  devices. 

RrmiEVABiuTY: 

Records  are  retrieved  by  name,  unique 
RSB  assigned  identification  number,  or 
social  security  number. 

sapeouaros: 

1.  Authorized  Users:  Employees  who 
maintain  this  system  are  instructed  to 
grant  regular  access  only  to  RSB  staff, 
authorized  contractor  personnel,  U.S. 
Nuclear  Regulatory  Commission 
Inspectors.  Radiation  Safety  Committee 
Members,  other  appropriate  NIH 
administrative  and  management 
personnel  with  a  need  to  know.  Access 
to  information  is  thus  limited  to  those 
with  a  need  to  know. 

2.  Physical  Safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use.  During  regular  business  hours, 
rooms  are  unlocked  but  are  controlled 
by  on-site  personnel,  individually 
identifiable  records  are  kept  in  locked 
file  cabinets  or  rooms  under  the  direct 
control  of  the  Project  Director. 

3.  Procedural  Safeguards:  Names  and 
other  identifying  particulars  are  deleted 
when  data  from  original  records  are 
encoded  for  analysis.  Data  stored  in 
computers  is  accessed  through  the  use  of 
keywords  known  only  to  authorized 
users.  The  computer  terminals  are  in 
secured  areas  and  keywords  needed  to 
access  data  files  will  be  changed 
frequently. 

4.  Technical  Safeguards: 
Computerized  records  are  accessible 
only  through  a  series  of  code  or 
keyword  commands  available  from  and 
under  direct  control  of  the  Project 
Director  or  his/her  delegated 
representatives.  The  computer  records 
are  secured  by  a  multiple  level  security 
system  which  is  capable  of  controlling 
access  to  the  individual  data  field  level. 
Persons  having  access  to  the  computer 
database  can  be  restricted  to  a  confined 
application  which  only  permits  a  narrow 
"view"  of  the  data.  Data  on  computer 
files  is  accessed  by  keyword  known 
only  to  authorized  users  who  are  NIH  or 
contractor  employees  involved  in  work 
for  the  program. 
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These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HMS  General  Administration 
Manual.  nif)fiienieatary  Chapter  PKS  bf: 
45-lS,  the  [>ppartment's  Antomatcd 
Information  Systems  Security  Program 
Handbook,  and  the  National  Institute  of 
Standards  and  Technology  Federai 
Information  Processing  Standards  (FTPS 
Pub.  41  and  FTPS  Pub.  3f). 

RETCNT10N  AND  DtSPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appeadix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Managenient  Manual, 
Appendix  B-361):  Item  130O-B-9  for 
exposure  incident  files,  which  allows 
records  to  be  destroyed  after  10  yeats; 
and  item  1300-B-lO  for  radiation 
exposure  records,  which  does  not  allow 
disposal  at  this  time.  Refer  to  the  NIH 
Manual  Chapter  for  specific  retention 
and  disposition  instructions. 

SYSTEM  ■AIIA6E1«(S)  AND  ADDRESS: 

Chief,  Support  Services  Unit, 
Radiation  Safety  Services  Section, 
Radiation  Safety  Branch,  DS,  ORS. 
Buildmg  21,  Room  104. 9000  Rockville 
Pike.  Bethesda.  Maryland  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  system  manager  as  listed  above. 

The  requestor  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requestor  is  whom 
he  or  she  claims  to  be.  The  request 
should  include:  (a]  Full  name,  and  (b) 
appropriate  dates  of  participation. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notiGcation  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their  records, 
if  any. 

CONTESTINQ  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  reasonably  identify 
the  record,  specif  the  information  to  be 
contested,  and  state  the  corrective 
action  sought  with  supporting 
information.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  previous 
employers  and  educational  institutions, 
contractors. 
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SYSTEMS  EXEMPTED  FROM  CEHTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
|FR  Doc.  9I-231«0  Piled  9-2S-91;  8:45  am^ 

nUJNG  CODE  «140-*l-a 


DEPARTMEMT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-«20-41-57«0;  WYW994141 

Proposed  Rekistateinent  o4 
Terminated  OH  and  Gas  Leaae 

September  16. 1991. 

Pursuant  to  the  provisions  of  Public 
Law  97-451, 96  StaL  2462-2466,  and 
RegulaUon  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  WYW99414  for  lands  in 
Niobrara  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terras  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Re^ster  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  [<J]  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188],  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW99414  effective  June  1. 1991. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Beverly  {.  Poteet, 
Supervisory  Land  La  w  Exjomiaet. 
[PR  Doc.  Jl-23134  Filed  9-25-91;  8:45  am) 
mxiNa  cooe  oio-k-h 

[NNM)3O-01-4760-13] 

Access  Road  to  the  Hoftoman  Lake 
WRdfHe  Observation  Area  in  Otero 
County,  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Opening  order. 

summary:  Notice  is  hereby  given  that 
effective  September  26. 1991. 
approximately  1 '/«  miles  of  the  access 
road  immediately  north  from  U.S. 
Highway  70  to  the  HoUoman  Lake 
Wildlife  Observation  Area  is  open  foe 
use.  The  Road  is  located  in  T.  17  S.,  R  6 
E..  Section  28,  NEV»SEy4;  SEy«NE:V4: 


Section  22.  SWViSWV*.  NWy*SWVi 
originating  from  U.S.  Highway  70. 

The  area  was  previoasiy  ck>sed  to 
prevent  public  contact  with  an  unknown 
liquid,  disposed  of  in  three,  white 
plastic,  55-gaIlon  driims  and  to  allow  fbc 
an  Emergency  Response  Contractor  to 
sample  Hquid  contained  in  the  drums  to 
determine  if  hazardous  materials  were 
present. 

FOR  FURTHER  mFORMATION  CONTACT: 

Richard  T.  Watts  at  the  Bureau  of  Land 
Management.  Las  Cruces  District  Office. 
1800  Marquess.  Las  Cruces,  New  Mexico 
88005  Of  at  (505)  525-6228. 

Dated:  September  20, 1991. 

Co}.  9yKQS. 

A  ctt'ng  District  Manager. 

(FR  Doc.  91-23196  Filed  9-25-91:  &45  ami 

BIUJM«  CODE  4910-fB-M 


[G-010-4920-tO-44e3/GI-0129;  NM  03357) 

Realty  Action;  Exctuutge  of  Lands  in 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Albuquerque  District.  Interior. 
action:  Notice  of  reehy  action  for  a 
proposed  land  exchange  NM  83357. 
Exchange  of  withtkawn  public  land  and 
private  land  in  McKinley  and  San  Jnan 
Counties,  New  Mexico. 

summary:  The  following  described 
withdrawn  public  lands  have  been 
determined  to  be  Suitable  for  disposal 
by  exchange  soder  the  authority  of  the 
Chaco  National  Historic  Park  Act  of 
1980  (Public  Law  96-550).  16  U.S.C  410iL 

New  Mexico  Prindpal  Meridian 

T.  11  N..  R.  19  W, 

Sec.  5:  SW/4 - _ 160.00 

Sec.  7:  Lots  1.  2,  E/ZNW/4,  NE/4...  317.81 

T.  Tl  N.,  R.  20  W., 

Sec.  1:  Lots  1,  2.  S/2NE/4,  SW/4....  320.14 

Sec.  5:  SE/4. _ 180.00 

Sec.  9:  NW/4.  SE/4. 32a00 

Sec.  11:  N/2 32a00 

T.  12  N..  R.  la  W, 

Sec.  1:  Lots  1-4.  S/2N/2.  S/2 841.72 

Sec.  3:  Lots  1,  2.  S/2NE/4,  SE/4 —  314.63 

Sec.  11:  N/2.  SE/4 „ 48a00 

Sec.  13:  AH _ 640.00 

Sec.  15:  S/2.  N/2N/2 480.00 

See.  23:  All 648.00 

Sec.  25:  N/2,  N/2S/2 _ 480.60 

Sec.  27:  E/2.  NVy/4 489.00 

Sec-  35:  AM 64aaO 

T.  12  N.,  EL  20  W.,. 

Sec.  33;  SE/4 180.00 

T.  12  N..  R.  21  W, 

Sec.  11:  E/2..„ 320.00 

T.  t3  N..  R.  11  W.. 

Sec.  11:  N/2 „ 320.00 

T.  13  N.,  R.  17  W.. 

Sec.  5:  S/2N/2,  S/2 „ 488.00 

T.  13  N..  R.  20  W.. 

Sec  5:  Lots  1.  Z  S/2NE/4 tsai74 
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Sec.  9:  N/2 320.00 

Sec.  19:  Lots  1.  2.  E/2NW/4 159.87 

Sec.  23:  AU 640.00 

Sec.  27:  NE/4 „ 160.00 

T.  13  N..  R.  21  W.. 

Sec.  1:  SE/4 160.00 

Sec.  3:  Lots  1.  2,  3  4  4 131.31 

Sec.  13:  S/2.  SE/4NE/4 360.00 

Sec.  15:  Lots  2.  3.  &  4 97.20 

T.  14  N.,  R.  18  W.. 

Sec.  3:  S/2 320.00 

Sec.  7:  Lots  1-4.  E/2W/2.  E/2 640.60 

Sec.  9:  N/2 320.00 

Sec.  13:  SW/4 ^ 160.00 

Sec.  15:  N/2.  N/2S/2 480.00 

Sec.  17:  All 640.00 

Sec.  19:  E/2 ~.. 320.00 

Sec.  71:  SB/4 160.00 

Sec.  23:  S/2 320.00 

Sec.  27:  N/2 320.00 

Sec.  33:  SW/4 160.00 

T.  14  N:.  R.  19  W.. 

Sec.  1:  SB/4 160.00 

Sec.  3:  Lots  1-4.  S/2N/2.  S/2 638.12 

Sec.  11:  All 640.00 

Sec.  15:  W/2W/2 160.00 

Sec.  17:  NE/4.  S/2 480.00 

Sec.  23:  AU 640.00 

Sec.  25:  SW/4 160.00 

Sec.  27:  NE/4 160.00 

T.  14  N..  R.  20  W.. 

Sec.  17:  All _ 640.00 

Sec.  19:  Lots  1-4.  E/2W/2.  E/2 638.56 

Sec.  21:  N/2SW/4 80.00 

T.  14  N.,  R.  21  W.. 

Sec.    35:    S/2.    SW/4NW/4,    S/ 

2NE/4.  NE/4NE/4 „.  480.00 

T.  15  N..  R.  11  W.. 

Sec.  1:  Lots  1-4.  S/2N/2.  SE/4 476.60 

Sec.  3:  Lots  1-4 153.32 

Sec.  9:  NW/4 160.00 

Sec.  W:  Lots  1-4.  E/2W/2 297.08 

Sec.  21:  All 640.00 

Sec.  25:  S/2 ; 320.00 

Sec.  29:  S/2 320.00 

Sec.  31:  B/2 '. 320.00 

T.  15  N..  R.  17  W..  NMPM 

Sec.  14:  Lots  Z  3.  4.  6 155.34 

T.  15  N..  R.  20  W.. 

Sec.  1:  Lots  1-4.  S/2N/2.  S/2 639.68 

Sec.  3:  Lots  1.  2.  S/2NE/4 159.28 

Sec.  5:  S/2 320.00 

T.  15  N..  R.  21  W.. 

Sec.  11:  S/2 „ „.„..«...„  320.00 

Sec.  13:  NE/4 - 160.00 

Sec.  15:  Lots  1,  2,  3.  ft  4 122.00 

T.  16  N..  R.  11  W.. 

Sec.  1:  Lots  3.  4.  S/2NW/4.„ 162.58 

Sec.  3:  Lots  1-4.  S/2N/2 330.88 

Sec.  11:  NW/4 _ 160.00 

Sec.  13:  SW/4 160.00 

Sec.  21:  SE/4 160.00 

Sec.  23:  NW/4 160.00 

Sec.  25:  All 640.00 

Sec.  31:  SE/4 160.00 

Sec.  35:  W/2 320.00 

T.  17  N..  R.  S  W.. 

Sec.  1:  Loto  1-4.  S/2N/2.  S/2 640.64 

Sec.  3:  SW/4 „ 160.00 

T.  17  N..  R.  6  W.. 

Sec.  17:  LoU  1-4.  W/2E/2.  W/2 —  586.88 

Sec.  19:  LoU  1-4.  E/2W/2.  E/2 639.00 

Sec.  29:  Lots  1-4.  W/2E/2.  W/2 591.42 

Sec.  31:  UtS  1-4.  E/2W/2.  E/2 . —  639.72 


T.  17  N..  R.  8  W.. 

Sec.  17:  SW/4 

Sec.  19:  NE/4 „.... 

T.  17  N..  R.  11  W.. 

Sec.  3:  Lots  1.  2.  S/2NE/4 

Sec.  11:  All 

Sec.  13:  All 

Sec.  15:  All 

Sec.  19:  Lots  3.  4.  E/2SW/4 

Sec.  21:  NW/4 

Sec.  27:  SE/4 

Sec.  31:  Lots  1-4,  E/2W/2.  E/2 

Sec.  33:  SE/4 

T.  17  N..  R.  13  W.. 

Sec.  1:  Lots  3.  4.  S/2NW/4.  S/2 

Sec.  3:  Lots  1.  2.  S/2NE/4.  SE/4 

Sec.  5:  Lots  3.  4.  S/2NW/4.  S/2 

Sec.  7:  Lots  1-4,  E/2W/2,  NE/4 

Sec.  9:  NW/4 „.... 

Sec.  13:  NE/4 

Sec.  15:  SE/4 ^ - 

Sec.  21:  NW/4 

Sec.  25:  NE/4 

Sec.  27:  SE/4 

Sec.  31:  Lots  1-4.  E/2W/2.  E/2 

T.  18  N..  R.  6  W.. 

Sec.  19:  NE/4 

Sec.  21:  SE/4.„ — 

Sec.  25:  SW/4 

T.  18  N..  R.  7  W.. 

Sec.  13:  N/2 

Sec.  17:  SE/4 ._ 

T.  18  N..  R.  8  W.. 

Sec.  3:  Lots  3,  4.  S/2NW/4,  SW/4. 

Sec.  5:  Lots  1.  2,  S/2NE/4 

Sec.  7:  Lots  1.  Z  E/2NW/4.  SE/4... 

Sec.  9:  S/2,  NW/4 

T.  18  N..  R.  12  W.. 

Sec.  3:  Lots  1.  2.  S/2NE/4.  SE/4 

Sec.  5:  Lots  1-4.  S/2N/2.  S/2 

Sec.  7:  Lots  1-4.  E/2W/2.  E/2 

Sec.  9:  All 

Sec.  15:  All 

Sec.  17:  AU 

Sec.  19:  Lots  1-4.  E/2W/2.  E/2 

Sec.  21:  All 

Sec.  27:  AU 

Sec.  29:  All 

Sec.  33:  N/2 

Sec.  35:  All 

T.  19  N..  R.  8  W.. 

Sec.  19:  E/2 

Sec.  21:  S/2SE/4 „ 

Sec.  29:  N/2 

Sec.  33:  AU 

Sec.  35:  All 

T.  19  N..  R.  9  W.. 

Sec.  3:  SE/4. — 

Sec.  11:  All 

Sec.  13:  All 

Sec.  15:  NE/4 

Sec.  25:  All. 

Sec.  35:  SE/4 

T.  19  N..  R.  12  W.. 

Sec.  5:  LoU  1-4.  S/2N/2.  S/2 

Sec.  7:  LoU  1-4,  E/2W/2.  E/2 

Sec.  9:  S/2.  NW/4 

Sec.  15:  SW/4 

Sec.  17:  All 

Sec.  19:  Lots  3.  4.  E/2SW/4 

Sec.  27:  NE/4 

Sec.  29:  S/2.  NW/4 ; 

Sec.  31:  LoU  1-4.  E/2W/2.  E/2 

Sec.  35:  E/2 


160.00 
160.00 

161.08 
640.00 
640.00 
640.00 
160.08 
160.00 
160.00 
639.20 
160.00 

480.41 
320.24 
479.89 
479.78 
160.00 
160.00 
160.00 
160.00 
160.00 
160.00 
640.70 

160.00 
160.00 
160.00 

320Jn 
160.00 

318.84 
158.11 
318.09 
480.00 

324.27 
642.40 
631.64 
640.00 
640.00 
640.00 
635.48 
640.00 
640.00 
640.00 
320.00 
640.00 

320.00 
80.00 
320.00 
640.00 
640.00 

160.00 
640.00 
640.00 

loaoo 

640.00 
160.00 

651.36 
634.56 
480.00 
160.00 
640.00 
157.95 
160.00 
480.00 
636,52 
320.00 


T.  19  N..  R.  13  W., 

Sec.  1:  Lots  1-4,  S/2N/2.  S/2 

Sec.  3:  Lots  1-4.  S/2N/2.  S/2 

Sec.  11:  N/2.  SW/4 „ 

Sec.  13:  Lots  1-16 

Sec.  23:  SW/4,  E/2 

Sec.  25:  Lots  1-16 

Sec.  27:  S/2 

Sec.  35:  Lots  1-16 

T.  20  N.,  R.  7  W.. 

Sec.  5:  S/2 

Sec.  11:  NE/4,  SW/4 

Sec.  19:  Lots  3.  4,  E/2SW/4 

Sec.  21:  E/2 . 

Sec.  29:  S/2 

Sec.  33:  SW/4 

T.  20  N.,  R.  8  W.. 

Sec.  9:  All 

Sec.  11:  W/2 

Sec.  13:  All ~ 

Sec.  15:  SE/4 

Sec.  23:  All 

Sec.  25:  E/2 

Sec.  27:  N/2 

T.  21  N..  R.  13  W.. 

Sec.  11:  NW/4 

Sec.  15:  AU 

Sec.  27:  All 

Sec.  33:  All „ 

T.  22  N..  R.  13  W.. 

Sec  1:  Lots  3.  4.  S/2NW/4 — 

Sec.  3:  SW/4 „ 

Sec.  11:  S/2 

Sec!  13:  NJisEiiri^/i"  mf 
4SW/4 

Sec.  23:  NE/4 

Sec.  35:  AU 

T.  23  N..  R.  13  W.. 

Sec.  27:  NW/4 

Sec.  31:  Lots  1-4.  E/2W/2 

Sec.  35:  SE/4.  NW/4 -.. 


640.48 
642.40 

48aoo 

688.87 
480.00 
667.54 
320.00 
673.16 

320.00 
320.00 
163.92 

32aoo 

320,00 

160.00 

640.00 
32DjaO 
640.00 
160.00 
640.00 
320.00 
320.00 

160.00 
640.00 
640.00 
640.00 

160.60 
160.00 
320.00 

280.00 
160.00 
640.00 

160.00 
261.20 
320.00 


Comprising  67,622.89  acres  of  withdrawn 
public  land. 

In  Exchange  for  these  lands,  the 
United  States  will  acquire  all  of  the 
following  described  lands  from  the 
Navajo  Tribe  (Tribe)  under  the  authority 
of  the  Indian  Land  Consolidation  Act.  25 
U.S.C.  2201. 

New  Mexico  Principal  Meridian 

T.  17  N.,  R.  18  W.. 

Sec.  33:  SW/4SE/4SE/4 lOJOO 

T.  19  N.,  R.  11  W., 

Sec.  27:  W/2SW/4.  S/2NW/4 160.00 

Sec.  28:  SE/4.  S/2NE/4 240.00 

Sec.  29:  SW/4SE/4 40.00 

Sec.  33:  N/2N/2NE/4 40.00 

T.  20  N.,  R.  10  W.,  NMPM 
Sec.  3:  That  portion  lying  north- 
easterly   from    the    6400    fool 

contour  line .•■.       50.20 

Sec.    11/12:   That    portion   lying 
north-easterly    from    the    6400 

foot  contour  line 192.40 

T.  20  N.,  R.  11  W., 

Sec.  22:  NE/4NE/4 40X0 

Sec.  23:  W/2NW/4NW/4 20.00 

T.  20  N.,  R.  12  W.,  NMPM 
Sec.  5:  Lots  3,  4,  S/2NW/4,  SW/ 
4,  W/2SE/4 401,23 
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Sec.  6:  Lol  8 ~ 

47.07 

Sec8:SW/4.     _       .          —    ™ 

MOiOO 

Sec.  17:  NW/4NE/4.  N/2NW/4 

izaoo 

T.  »  N..  R.  «  W.. 

Sec.  7:  S/2NW/4,  W/2SW/4NE/4.. 

loaoo 

T.  a  N.,  R.»W.. 

Pwtiofw  of  Sectioiw  3  and  4- 

131.00 

T.  a  N..  R.  1©  W.. 

Sec.  4:  Lots  3,  4.  S/2N/2.  S/2 

55S.65 

Sec.  5:  Lots  1.  3.  E/2SW/4.  SE/4.-. 

319.01 

Sec.  9:  AH -.... 

M0.00 

Sec.  30:  Lots  1.  Z,  3.  4.  E/2W/2. 

E/2 - - 

•at.56 

See.  33:  Portion  lying  NE  from 

the  6400  foot  contour  \vne 

135.40 

Sec.  34:  Portion  lying  NE  from 

the  6400  foot  contour  line 

254.00 

T.  «  N..  R.  n  W.,  NMPM 

See.  15:  AH 

MO.OO 

See.  21:  AH _ _ 

840.00 

Sec.  22:  AH - „ 

840.00 

Sec.  23:  AH ™    „. 

8M.00 

Sec.  25:  AH 

640.00 

Sec.  26:  NE/4 

180.00 

T.  21  N.,  R.  12  W..  NMPM 

Sec.  24:  NW/4 - 

160.00 

Sec.  25:  AH .   „ 

846.00 

Sec.  31:  Ey2SE/4 

88.00 

UMI 


Comprising  8.537.52  acres  of  private  and  trust 
lands. 

The  puMc  interest  vnA  be  served  by 
the  completion  of  this  exchange. 
Benefits  to  be  derived  include: 

1.  Portions  of  the  lands  to  be  acquired 
(7J56  acres]  are  within  the  boundaries 
of  the  expanded  Chaco  Culture  Natiooal 
Historic  Park  and  will  be  naanaged  by 
the  National  Park  Service  (NPS)  as  part 
of  the  Park  upon  acquisition.  The  lands 
will  greatly  enhance  the  abihty  of  the 
NPS  to  manage  the  Park  and  provide 
visitors  with  a  more  complete  and 
unique  Chacoan  experience. 

2.  Some  of  the  lands  to  be  acquired 
(781  acres)  are  Chacoan  outliers 
identified  in  Public  Law  96-550  for 
protection.  These  lands  will  come  into 
Federal  ownership  and  be  managed  by 
the  Bureau  of  Land  Management  [BLKl] 
for  the  enjoyment  and  education  of 
future  generations. 

3.  All  of  the  parcels  that  the  Tribe  will 
be  acquiring  have  been  withdrawn  and 
administered  by  the  Bureau  of  Indian 
Affairs  for  many  years.  They  are  located 
in  areas  with  a  high  percentage  of 
Indian  ownership.  This  exchange  wiH 
help  fulfill  the  purpose  of  the 
withdrawals  and  block  up  Indian 
ownership. 

The  exchange  will  be  made  on  other 
than  equal  vahies  as  allowed  by  Pnblic 
Law  96-550.  Appraisals  will  not  be 
made  on  the  properties. 

Lands  to  be  traasfeired  from  the 
United  States  wiU  be  subject  to  tke 
following  reservatioBs.  teems  and 
conditions. 


1.  All  mineral  deposits  shall  be 
reserved  to  the  United  States  along  with 
the  right  t«  prospect  for.  mine  and 
remove  such  deposits  xinder  applicable 
law. 

2.  The  right  to  construct  ditches  and 
canals  across  said  lands  under  authority 
of  the  Act  of  August  30, 1890  (43  U.S.C 
94&). 

3.  All  valid  existing  rights  (e.g.,  rights- 
of-way  and  leases  of  record). 

Publication  of  this  notice  in  the 
Federal  Register  will  not  further 
segregate  the  already  withdrawn  pablic 
lands. 
StJPTLEMENTARY  mFORMATKMl: 

FOn  FURTHER  INTOnWATION  COtfTACTT 

Bob  Moore,  Farmington  Resource  Area 
(505)  327-5344.  Information  relating  to 
the  exchange  is  available  for  review  at 
the  Farmington  Resource  Area  Office, 
1235  La  Plata  Highway,  Farmington, 
New  Mexico  87401. 

For  a  period  of  45  days  &om  the  date 
of  first  publication  of  this  notice, 
interested  parties  may  submit  cotniaents 
to  the  Area  Manager,  Farmington 
Resource  Area,  Boreau  of  Land 
Management  at  the  above  address. 
Objections  will  be  reviewed  by  the  Slate 
Director  who  may  sustain,  vacate  or 
modify  this  realty  actioru  In  the  absence 
of  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  September  20, 1991. 
Robert  T.  Dale, 
District  Manager. 
|FR  Doc  91-23182  FUed  9-25-91:  8:45  aflft) 
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[G-ei0-4«2e-1O-44e3/GI-O128;  NM«3247] 

Realty  Action;  Exchange  of  Lands  In 
New  Mexico 

agency:  Bureau  of  Land  Management. 
Albuquerque  District,  Interior. 

action:  Notice  of  realty  action  on 
proposed  land  exchange  Nkf  83247. 
Exdiange  of  public  land  and  private 
land  in  McKinley.  Sandoval  and  San 
)uan  Counties.  New  Mexico. 

summary:  The  following  described 
lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
the  authority  of  section  266  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716. 

Mbw  Mexico  Pimdpal  Maridian 

T.  13  N..  R.  19  W.,  NMPM 

S«;.  2;  SW/4. MO.OO 

T.14N..R.UW..NMPM 

See.  20;  SW/4 160.00 


T.  UN.,R.18W.» 

Sec.  9t  S/2 u 

Sec.  26:  SW/4 

T.  15  N..  R.  11  W.. 

Section  29:  N/2 

T.  18  N.,  R.  11  W..  NMPM 

Sec.  22:  SW/4._ 

T.  1«  N.,  R.  12  W..  NMPM 
Sec.  26:  SE/4 

T.  16  N.,  R.  15  W.,  NMPM 
Sec.  14:  SW/4 

T.  16  N.,  R.  17  W..  NMi^ 
Sec.  14:  NW/4 

T.  17  N..  R.  4  W..  NMPM 

Sec.  7:  NE/4 

Sec.  17:  NW/4 

T  17  N.,  R.  6  W.,  NMPM 

Sec.  11:  NW/4 

Sec.  23:  NW/4 - 

Sec.  25:  NW/4 

Sec.  27:  SW/4...„ 

Sec.  32:  Lots,  1,  2,  5,  6,  W/2l^E/4... 

T.  17  N.,  R.  13  W.,  NMPM 
Sec.  28:  SW/4 

T.  1»N.,  R.  3  W..NMPM 

Sec.  21:  SW/4...- 

Sec.  28:  NW/4 

Sec.  29:  SE/4 

T.  18  N.,  R.  4  W.,  NMPM 

Sec.  20:  NW/4 

Sec.  24:  SE/4 

T.  18  N.,  R.  5  W.,  NMPM 

Sec.  8:  SW/4. 

Sec.  9:  NW/4 

Sec.  14:  NE/4 

Sec.  1&  NE/4 

T.  19  N..  R.  3  W.,  NMPM 

Sec.  28:  NW/4 

T.  18  N.,  R.  4  W,  NMPM 

Sec.  6:  Lots  1,  2,  S/2NE/4 

Sec.  7:  Lots  2,  3,  SE/4NW/4.  NE/ 

4SW/4 

Sec.  9:  SE/4 

Sec.  24:  N/2 

T.  19  N.,  R.  5  W..  NMPM 

Sec.  3:  S/2 

T.  19  N.,  R.  6  W.,  NMPM 

Sec.  6:  SE/4 _ - 

T.  20  N..  R.  5  W.,  NMPM 

Sec.  4:  SW/4 -... 

Sec.  27:  N/i _... 

Sec.  30:  Lots  3,  4.  E/2SW/4 — 

Sec.  34:  NW/4 _.- 

Sec.  36:  N/2SW/4.  S/2NW/4 

T.  20  N.,  R.  7  W.,  NMPM 

Sec.  2^  SW/4 

Sec.  6:  Lots  3,  4.  5,  SE/4NW/4 

T.  20  N..  R.  8  W..  NMPM 
Sec.  12:  E/2 

T.  21  N.,  R.  5  W.,  NMPM 

Sec.  8:  NE/4 

Sec.  9:  NW/4 - 

T.  21  N.,  R.  7  W.,  NMPM 
Sec.  32:  NW/4 ..-.. 

T.  21  N.,  R.  8  W., 

Sec.  22:  SW/4 — 

Sec.  34:  Lets  5,  6,  7,  8 »- 

T.  22  N.,  R.  6  W.,  NMPM 

Sec.  ft:  SE/4. 

Sec.  7:  NE/4 

T.  22  N..  R.  9  W.,  NMPM 

Sec.  27:W/2 

Sec.  28:  S/Z. 


Sec.32:AaB/4 

Sec.  33;  NW/4 


3aft00 

180.00 

32BM 

leaoo 

160.00 

160.00 

_„  168.00 


160.00 
166.00 

160.00 
168.00 
160.00 
160.00 
159.39 

160'.00 

160.00 
160.00 
160.00 

160.00 
160iU 

160.00 
160.00 
160.00 
160.00 

160J30 

H1.96 

156.56 
160.00 
320.00 

320.00 

160.00 

160.00 
320.00 
161.80 
160.00 
160.00 

180.00 
W5.40 

320.00 

180.00 
M0.00 

180.00 

160.00 
166.41 

180.00 
100.00 

3B.00 
3a).00 
180.00 
180.00 
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T.  22  N..  R.  10  W..  NMPM 

Sec  17:  SW/4 

Sec  19:  Lots  3.  4.  E/2SW/4_ _ 

Sec.  23:  SE/4 

Sec.  24:  W/2 

Sec.  30:  Lots  1,  2.  E/2NW/4,  NE/ 

4 

T.  22  N..  R.  11  W..  NMPM 

Sec.  22:  NE/4 -..., 

T.  23  N.,  R.  »  W..  NMPM 

Sec.  21:  N/2SE/4NE/4 

T.  23  N..  R.  8  W..  NKiPM 

Sec.  2:  Lots  1.  2,  S/2NE/4 

Sec.  5:  Lots  1.  2.  S/2NE/4. 

T.  23  N..  R.  13  W .  NMPM 

Sec.  28:  SW/4 < 

T.  24  N.,  R.  9  W.,  NMPK4 

Sec.  31:  Lots  3,  4.  E/2SW/4 

T.  24  N..  R.  11  W..  NMPM 

Sec  1:  Lots  5.  ft  7.  8 .._ - 

T.  25  N..  R.  e  W..  NMPM 

Sec.  29:  SE/4 

T.  25  N..  R.  10  W.,  NMPM 

Sec  21:  NE/4.... _ _.... 

Sec.  35:  SE/4 

T.  25  N..  R.  12  W.,  NMPM 

Sec.  24:  hEjA 


\OOJ0O 
158.85 
160JX) 
320.00 

318.53 

180.00 

20lOO 

161.17 
159.96 

160.00 

161 J3 

17^48 

160.00 

160.00 
160.00 

leaoo 


Comprising  12J43.64  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  some  or  all  of 
the  following  described  lands  from  the 
Navajo  Tribe  (Tribe)  under  the  authority 
of  the  Indian  Land  Consolidated  Act.  25 
U.S.C.  2201. 


New  Mexico  Prime  Meridian 

T.  19  N..  R.  7  W.. 

Sec.  27:  SE/4 

Sec.  29:  All 

Sec.    31;    Lots    1-14.    NE/4.    E/ 

2NW/4 „.... 

Sec.  33:  Lots  1-12.  N/2 

T.  24  N..  R.  12  W., 

Sec.  3:  Lots  8.  9, 16.  17 

Sec.  4:  Lots  5-20 

Sec  5:  Lots  5,  6,  7,  10-15.  18-20 

Sec  8:  Lots  1-16 

Sec  9:  LoU  3-6. 12. 13 

Sec.  17:  Lots  1-16 

Sec.  18:  Lots  5-20 

Sec  19:  Lots  5-19 

Sec.  20:  Lots  2-6 

Sec.  3a  Lots  6-11  &  14-19 

Sec.  31:  Lots  6-11  &  14-16. 18. 19.... 

T.  24  N..  R.  13  W.. 


Sec.  13:  NE/4.  S/2NW/4.  S/2 

Sec  14:  S/2SW/4,  SE/4_ 

Sec.  15:  S/2S/2 

Sec  21:  S/2NE/4.  S/2SW/4,  SE/4 

Sec  22:  All 

Sec  23:  All 

Sec.  24:  All 

Sec  25:  All..... 

Sec.  28:  All 

Sec.  27:  E/2.  NVV/4 _ 

Sec.  28:  N/2 

Sec.  29:  E/2NE/4,  SW/4NE/4.  S/ 

2NW/4 

Sec.  35:  All 

Sec.  36:  N/2.  SW/4.  N/2SE/4 

.  25  N..  R.  12  W.. 
Sec.  32:  All 64a00 


160.00 
640JX) 

692.02 
682.88 

170.59 
879J7 
509.24 
679^)8 
254.65 
680.34 
67^39 
63080 
212.94 
503.60 
465.40 

56O.0D 
240.00 

leaoo 

320.00 
640.00 
640.00 
MOJOO 
640.00 
640.00 

48aoo 

320.00 

200.00 
640.00 
560.00 


Sec  33:  SW/4NW/4.  SE/4,  SW/ 

4SE/4 240.00 


Comprising  15.193.5  acres  of  private  and  trust 
lands. 

The  public  interest  will  be  served  by 
this  exchange.  Benefits  to  be  derived 
include: 

1.  A  large  block  of  the  lands  to  be 
acquired  from  the  Tribe  form  a  link 
between  the  Bisti  and  De-Na-Zin 
wilderness  areas.  The  acquisition  of 
these  lands  will  enhance  the 
management  potential  of  both  areas. 

2.  Part  of  the  lands  to  be  acquired 
from  the  Tribe  are  within  the  designated 
Chacra  Mesa  Special  Management  Area 
and  their  acquisition  will  increase  the 
ability  of  the  Bureau  to  manage  the  area 
for  the  protection  of  the  numerous 
cultural  sites  found  within  it. 

3.  Most  of  the  lands  being  transferred 
to  the  Tribe  are  currently  occupied  by 
members  of  the  Navajo  Tribe  without 
authorization.  Tribal  ownership  of  the 
parcels  will  help  secure  rights  for  the 
occupants  to  remain  and  will  also  make 
it  legal  to  have  utilities  (water, 
electricity,  etc.)  installed  and  have  home 
improvements  done. 

4.  All  the  parcels  that  the  Tribe  will  be 
acquiring  are  located  in  areas  with  high 
Indian  ownership.  The  exchange  will 
help  in  blocking  up  land  ownership. 

The  value  of  the  lands  being 
exchanged  will  be  approximately  equal. 
Equalization  will  be  achieved  by  a  cash 
equalization  payment  not  to  exceed  25 
percent  of  the  total  value  of  lands  to  be 
transferred  out  of  Federal  ownership  or 
by  adjusting  the  acreages  transferred.  If 
an  acreage  adjustment  is  used  to 
equalize  the  values,  the  authorized 
officer  may  waive  the  cash  equalization 
payment  if  it  is  less  than  three  percent 
of  the  value  of  the  lands  being 
transferred  out  of  Federal  ownership  or 
$15,000,  whichever  is  less,  in  accordance 
with  section  9  of  the  Federal  Land 
Exchange  Facilitation  Act  of  1968 
(Public  Law  100-409). 

Lands  to  be  transferred  &om  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  All  mineral  deposits  shall  be 
reserved  to  the  United  States  along  with 
the  right  to  prospect  for,  mine  and 
remove  such  deposits  under  applicable 
law. 

2.  The  right  to  construct  ditches  and 
canals  across  said  lands  under  authority 
of  the  Act  of  August  30, 1890  (43  U.S.C 
945). 

3.  All  valid  exisbng  rights  (e.g.,  rights- 
of-way  and  leases  of  record). 

Publication  of  this  notice  in  die 
Federal  Register  segregates  the  public 


lands  from  the  operation  of  the  public 
land  laws  and  the  general  mining  laws, 
but  not  the  mineral  leasing  laws.  The 
segregative  effect  will  and  upon 
issuance  of  patent  or  two  years  from  the 
date  of  pubhcatioa  whichever  occurs 
first. 

FOR  FURTHER  INFOMNATION  CONTACT: 

Bob  Moore.  Farmington  Resource  Area 
(505)  327-5344.  Information  relating  to 
the  exchange  is  available  for  review  at 
the  Farmington  Resource  Area  Office, 
1235  La  Plata  Highway,  Farmington.  . 
New  Mexico  87401. 

For  a  period  of  45  days  from  the  date 
of  first  publication  of  this  notice 
interested  parties  may  submit  comments 
to  the  Area  Manager,  Farmington 
Resource  Area,  Bureau  of  Land 
Management  at  the  above  address. 
Objections  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  objections,  this  realty  action  will 
become  the  fmal  determination  of  the 
E)epartment  of  the  Interior. 

Dated:  September  2a  1991. 
Robert  T.  Dale, 
District  Manager. 
[FR  Doc.  91-23183  Filed  9-25-91:  8:45  »m] 
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Bureau  of  Reclantation 

DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

Price-San  Rafael  Rivers  Unit,  Utah 

agency:  Bureau  of  Reclamation 

(Interior)  and  Soil  Conservation  Service 

(Agriculture). 

action:  Notice  of  availability  and  notice 

of  public  hearings  on  the  planning 

report/draft  environmental  impact 

statement  (PR/DEIS):  l.NT-DES  91-25. 

SUlHIAftY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (as  amended),  the  Bureau  of 
Reclamation  (Reclamation)  and  the  Soil 
Conservation  Service  (SCS)  have 
prepared  the  PR/DEIS  for  the  Price-San 
Rafael  Rivers  Unit,  Utah,  of  the 
Colorado  River  Water  Quality 
Improvement  Program /Colorado  River 
Basin  Salinity  Control  Program.  The 
preferred  plan  would  reduce  or  curb  the 
increase  of  salt  contributed  to  the 
Colorado  River  from  agricultural  lands 
in  the  project  area  in  east-central  Utah 
by  a  system  of  irrigation  improvements, 
eliminate  the  use  of  canals  for  winter 
livestock  water,  and  replace  this  water 
with  stock  ponds  and  domestic  system 
delivery.  Under  the  preferred  plan. 
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Reclamation  would  be  responsible  for 
the  construction  of  winter  water 
facilities  and  off-farm  pressurized 
laterals.  The  SCS  would  be  responsible 
for  onfarm  irrigation  improvements 
including  installation  of  sprinkler 
systems  and  management. 

DATES:  A  90-day  review  period 
commences  with  the  publication  of  this 
notice.  Written  comments  on  the  PR/ 
DEIS  may  be  submitted  to  the  Regional 
Director,  Bureau  of  Reclamation,  Upper 
Colorado  Region,  or  the  Utah  State 
Conservationist.  Soil  Conservation 
Service,  at  the  addresses  provided 
below  within  the  90-day  review  period. 

Public  hearings  on  the  PR/DEIS  will 
be  held  on  the  following  dates  at  the        . 
locations  indicated. 

Session  1:  Tuesday,  November  12. 
1991;  7  p.m..  Carbon  County  Courthouse: 
185  East  Main,  Price,  Utah. 

Session  2:  Wednesday,  November  13. 
1991;  7  p.m..  Emery  County  Courthouse. 
75  East  Main.  Castle  Dale,  Utah. 

ADDRESSES:  Copies  of  the  PR/DEIS  may 
be  obtained  on  request  to  the  following: 

•  Regional  Director.  Bureau  of 
Reclamation,  125  South  State  Street  or 
PO  Box  11568.  Salt  Lake  City.  UT  84147, 
Telephone:  (801)  524-5580; 

•  Utah  Projects  Office.  Bureau  of 
Reclamation,  302  East  1860  South.  Provo. 
UT  84603,  Telephone:  (801)  379-1000, 

•  State  Conservationist,  Soil 
Conservation  Service,  125  South  State 
Street,  room  4012.  Salt  Lake  City.  UT 
84147,  Telephone:  (801)  524-5050. 

Copies  of  the  PR/DEIS  are  available 
for  inspection  at  the  following  locations: 

•  Bureau  of  Reclamation,  Denver 
Office  Library.  Denver  Federal  Center, 
6th  and  Kipling,  Building  67.  room  167, 
Denver,  Colorado. 

•  Soil  Conservation  Service.  125 
South  State  Street,  Salt  Lake  City.  Utah. 

•  National  Agricultural  Library 
Building,  Beltsville.  Maryland. 

•  Bureau  of  Reclamation.  Technical 
Liaison  Division,  U.S.  Department  of  the 
Interior,  1849  C  Street.  NW..  room  7456, 
Washington,  DC  20240;  telephone:  (202) 
208-4662. 

Libraries 

American  Fork  Library.  64  South  100 
East,  American  Fork,  Utah. 

National  Agricultural  Library  Building. 
Beltsville,  Maryland. 

Southern  Utah  State  College  Library, 
351  West  Center  Street,  Cedar  City. 
Utah. 

Merrill  Library.  Utah  State  University, 
Logan,  Utah. 

Weber  State  College  Library.  Ogden, 
Utah. 

Price  City  Library.  Price,  Utah. 


Orem  City  Library.  56  N.  State.  Orem. 
Utah. 

Provo  City  Library,  13  N.  100  E..  Provo. 
Utah. 

Harold  B.  Lee  Library,  Brigham  Young 
University.  Provo.  Utah. 

Salt  Lake  City  Public  Library.  209  East 
500  South.  Salt  Lake  City,  Utah. 

Marriott  Library,  University  of  Utah. 
Salt  Lake  City,  Utah. 

Nightingale  Memorial  Library, 
Westminster  College.  1840  South  1300 
East.  Salt  Lake  City.  Utah. 

Sprague  Library.  2131  South  1100  Elst. 
Salt  Lake  City.  Utah. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harold  Sersland,  (Regional 
Environmental  Officer.  Upper  Colorado 
Region,  Salt  Lake  City,  Utah),  (801)  524- 
5580;  Francis  T.  Holt.  (State 
Conservationist.  Salt  Lake  City.  Utah). 
(801)  524-5050. 

SUPPLEMENTARY  INFORMATION: 
Increased  levels  of  salinity  in  the 
Colorado  River  have  made  it  necessary 
to  study  alternatives  of  salt  reduction  in 
the  Colorado  River  basin.  Reclamation 
and  the  SCS  were  given  a  charge  in 
Public  Law  96-375  to  investigate  salinity 
reduction  measures  within  the  Price  and 
San  Rafael  River  basins.  Studies  of  the 
Price-San  Rafael  area  included  analysis 
of  existing  irrigation  practices  and  salt 
loading  mechanisms,  development  of 
alternatives  for  reducing  the  salt 
contribution,  identiflcation  of  potential 
beneficial  uses  of  saline  water,  effects  of 
no  salinity  reduction  measures, 
evaluation  of  alternatives,  and  selection 
of  a  preferred  plan. 

The  selected  preferred  plan  would 
reduce  the  area  salt  contribution  to  the 
Colorado  River  by  about  161.000  tons 
annually.  Under  the  preferred  plan, 
improvements  would  include  a  system 
of  onfarm  and  off-farm  irrigation 
delivery.  These  improvements  would  be 
jointly  implemented  by  Reclamation  and 
the  SCS.  Other  alternatives  include  a 
modified  irrigation  improvement  plan 
without  improved  surface  irrigation  and 
a  no  action  alternative  that  would  entail 
no  improvements  or  changes  in 
irrigation. 

Environmental  effects  due  to    . 
implementation  of  the  preferred  plan 
would  include  a  loss  of  wetland  and 
other  wildlife  habitat  which  would  be 
fully  mitigated  under  the  off-farm 
portion  of  the  plan  and  voluntarily 
replaced  under  onfarm  measures. 
Impacts  to  area  endangered  fishes 
would  result  from  depletion  of  flows  to 
the  Green  River  basin  and  be  offset  by 
contributions  to  the  Recovery 
Implementation  Program  for  Endangered 
Fish  Species  in  the  Upper  Colorado 
River  Basin. 


HEARING  PROCESS  INFORMATION: 

Organizations  and  individuals  wishing 
to  present  statements  at  the  hearings 
should  contact  the  SCS  Field  Office.  350 
North  400  East,  Price,  UT  84501. 
Telephone  (801)  637-0041.  to  announce 
their  intention  to  participate.  Requests 
for  scheduled  presentations  will  be 
accepted  through  4  p.m.  on  November  8, 
1991. 

Oral  comments  at  the  hearing  will  be 
limited  to  10  minutes.  The  hearing 
officer  may  allow  any  speaker  to 
provide  additional  oral  comments  after 
all  persons  wishing  to  comment  have 
been  heard.  Whenever  possible, 
speakers  will  be  scheduled  according  to 
the  time  preference  mentioned  in  their 
letter  or  telephone  requests.  Speakers 
not  present  when  called  will  lose  their 
privilege  in  the  scheduled  order  and  will 
be  recalled  at  the  end  of  the  scheduled 
speakers. 

Written  conunents  from  those  unable 
to  attend  or  those  wishing  to  supplement 
their  oral  presentations  at  the  hearing 
should  be  received  by  Reclamation's 
Upper  Colorado  Regional  Office,  Utah 
Projects  Office,  or  the  SCS  State  Office 
at  the  above  addresses  by  the  end  of  the 
90-day  comment  period  for  inclusion  in 
the  hearing  record. 

Dated:  August  21. 1991. 
loe  D.  Hall. 
Deputy  Commissioner. 
Ronald  R.  Nichols, 

Public  Affairs  Specialist. 

[FR  Doc.  91-23225  Filed  9-25-91;  8:45  am] 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  10, 1991.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  October  11, 1991. 
Carol  D.  Shull. 
Chief  of  Registration.  National  Register. 

KANSAS 

Franklin  County 

Wellsville  Bank  Building,  418  Main  St.. 
Wellsville,  91001519 


MAINE     II 
Cumbetland  County 

Mallett  HaU.  Rt.  9.  E  side,  N  of  Dyer  Rd^ 
Pownal  Center,  91001511 

Hancock  County 

Stonington  Opera  House.  NW  corner  of  Main 
St.  and  Russ  Hill  Rd..  Stonington.  91001509 

West  Gouldsboro  Village  Library.  ME  186,  E 
side,  between  Jones  Cove  and  Jones  Pond, 
West  Gouldsboro.  91001512 

Kennebec  County 

Wing  Family  Cemetery.  Pond  Rd.,  E  side.  N 
of  jet.  with  ME  133.  Wayne  vicinity, 
91001514 

Knox  County 

Wharf  House,  SE  of  jot.  of  Main  and  Smith 
Sts.,  North  Haven,  91001508 

Waldo  County 

Greer's  Comer  School,  SE  comer  of  Back 
Belmont  and  Greer's  Comer  Rd.,  Belmont 
Comer  vicinity.  91001513 

Mortland  Family  Farm,  E  side  Morfland  Rd. 
N  of  Searsport.  Searsport  vicinity,  91001510 

York  County 

Hedden  Site.  Address  Restricted,  Kennebunk 
vicinity,  91001515 

MISSOURI 

Christian  Coonty 

Southwest  Missouri  Prehistoric  Rock  Shelter 
and  Co  ve  Sites  Discontiguous 
Archeotogical  District  fPrehistoric  Rock 
Shelter  and  Cave  Sites  in  Southwestern 
Missouri  MPS/.  Address  Restricted, 
Chadwick  vicinity,  91001517 

Cole  County 

Missouri  State  Penitentiary  Warden 's  House, 
700  E.  Capitol  Ave.,  Jefferson  City,  91001518 

NORTH  CAROUNA 

Alleghany  County 

Jarvis  House,  N  end  NC  1439,  N  of  jet.  with 
NC  18,  Sparta  vicinity,  91001506 

Buncombe  County 

Cunston  Hall,  324  Vanderbill  Rd.,  Biltmore 
Forest,  91001505 

Stokes  County 

Hanging  Rock  State  Park  Bathhouse,  End  of 
NC  2015  S  of  jet.  with  NC  1001,  Hanging 
Rock  State  Park,  Danbury  vicinity. 
91001507 

WakeCouoty 

Roy  all  Cotton  Mill  Commissary,  Jet.  of  Brick 
and  Brewer  Sts.,  Wake  Forest,  91001504 

WASHINGTON 

Thurston  County 

South  Capitol  Neighborhood  Historic 
District,  Roughly  bounded  by  Capitol  Lake, 
US  5  and  16th  Ave.,  Olympia,  91001519 

The  commenting  period  has  been 
waived  for  the  following  properties: 


NEVADA 

Clark  County 

Desert  Valley  Museum,  31  W.  Mesquite 
Blvd..  Mesquite,  91001527 

Pershing  County 

Vocational— Agriculture  Building,  1170 
ElmhuTSt  St.,  Lovelock,  91001528 

[PR  Doc.  91-23151  Filed  9-25-91;  8:45  am| 
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NATIONAL  COMiyUSSION  ON 
SEVERELY  DISTRESSED  PUBLIC 
HOUSING 

Meeting  Announcement 

agency:  National  Commission  on 
Severely  Distressed  Public  Housing. 

action:  Notice  of  Meeting/Public 
Hearing. 

SUMMARY:  In  according  with  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463,  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
of  the  Commission. 

Dates/Times 

September  29, 1991— Full  Commission 

Meeting  Atlanta  Georgia.  Time:  5  p.m.-7 

p.m. 
October  a  ls«l— Public  Hearing,  Cleveland, 

Ohio.  Time:  9:30  a.m.-3  p.m. 
October  11, 1991— Public  Hearing,  Detroit 

Michigan.  Time:  9:30  a.m.-3  pjn. 
October  14. 1991— Public  liearing.  Columbus, 

Ohio.  Time:  9:30  a.m.-3  p.m. 
October  16, 1991, 1991— Public  Hearing. 

Boston,  Massachusetts.  Time:  9:30  a.m.-3 

p.m. 
October  18, 1991— Public  Hearing.  Baltimore, 

Maryland.  Time:  9:30  a  jn.-3  p.m. 
October  21, 1991— Full  Commission  Meeting 

and  Public  Hearing  Philadelphia, 

Pennsylvania.  Time:  9:30  a.m.-3 

p.m.(HearinR)  Time:  4  p.m.-6  p.m.  (Meeting) 
November  6, 1991. 1991— Public  Hearing.  SL 

Thomas.  Time:  6  p.m.-9  p.m. 
November  7, 1991— Public  Hearing,  St.  John. 

Time:  6  p.m.-9  p.m. 
November  &  1991— Public  Hearing.  St.  Croix. 

Time:  6  p.m.-9  pjn. 
November  13, 1991— Public  Hearing,  Puerto 

Rico.  Time  9:30  ajn.-3  p.m. 
November  20, 1991— Public  Hearings, 

Washington.  DC  Time:  1  pjn.-4  p.m. 
November  21, 1991— Public  Hearings. 

Washington,  DC  Time:  9:30  a.m.-4  p.m. 
November  22, 1991— Full  Commission 

Meeting.  Washlngtoa  DC.  Time:  10  a.m.-2 

p.m. 
December  9. 1991— Public  Hearing.  Tampa, 

Florida.  Time:  9:30  a.ra.-3  pjn. 
December  11, 1991 — Public  Hearing.  Miami. 

Florida.  Time:  9:30  a.m.-3  p.in. 
December  18. 1991— Public  Hearing.  Dallas. 

Texas.  Time:  9:30  «.m.-3  p.m. 
December  2a  1991— Public  Hearing.  Houston. 

Texas.  Time:  9-JO  a.m.-d  p.m. 


FOR  FURTHER  INFORMATION  CONTACT. 

Carmelita  Pratt,  Administrative  OfTicer. 
The  National  Commission  on  Severely 
Distressed  Public  Housing.  1100  L  Street 
NW.,  room  7121.  Washington.  DC  20005. 

TYPE  OF  MEETING:  Open. 

Due  to  scheduling  difTiculties.  this 
notice  could  not  be  published  15  days 
prior  to  the  first  meeting  as  required  by 
Federal  Advisory  Committee  Act. 
Carmelita  R.  Pratt. 
Administrative  Officer. 
IFR  Doc.  91-23176  Filed  9-25-91;  8:45  amj 
BiLUNO  cooe  UZO-OZ-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Advisory  Council  on  Arts  Education; 
Meeting 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Advisory 
Council  on  Arts  Education  will  be  held 
on  October  8, 1991,  from  1:30  p.m.-4:45 
p.m.  and  October  9  from  9:  a.m.-3:30 
p.m.  at  the  Kennedy  Center  for  the 
Performing  Arts.  Washington.  DC  20566 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  will  be  introductions  and 
overview;  purpose  and  organization  of 
the  Advisory  Council;  review  of  the 
National  Endowment  for  the  Arts; 
reauthorizing  legislation  and  existing 
education  programs;  Chairman's  vision 
and  objectives  for  the  Advisory  Council 
including  The  Summit  "92  Conference/ 
National  Action  Agenda.  America  2000. 
improving  partnerships  and 
collaborations,  and  effective  \ise  of 
research;  group  discussion  and 
consideration  of  future  actions, 
summary. 

Any  i>er8on  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  j>ermitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506.  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
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Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  September  20. 1991. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

|FR  Doc.  91-23115  Filed  9-25-91:  8:45  am) 

MLLIMG  COM  7537-01-M 


Humanities  Panel;  Meeting 

agency:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings.- 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended],  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  202/ 
78&-0322. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
close  to  the  public  pursuant  to 
subsections  (c)  (4).  and  (6)  of  section 
552b  of  title  5,  United  States  Code. 

1.  Oo/e.  October  10-11, 1991. 
Ti/ne:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
Projects  in  Media,  submitted  to  the 
Division  of  Public  Programs,  for  projects 
beginning  after  April  1, 1992. 

2.  Date:  October  17-ia  1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  Al^. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
.         Prcjects  in  Media,  submitted  to  the 


Division  of  Public  Programs,  for  projects 
beginning  after  April  1. 1992. 

3.  Date:  October  24-25. 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
Projects  in  Media,  submitted  to  the 
Division  of  Public  Programs,  for  projects 
beginning  after  April  1. 1992. 

4.  Date:  October  30. 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  Communication. 
Rhetoric  and  Film,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1. 1992. 

5.  Date:  October  31, 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  Comparative 
Ljterature  and  Romance  languages, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning 
after  May,  1992. 

6.  Date:  October  31-November  1. 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 

floom.- 415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
Projects  in  Media,  submitted  to  the 
Division  of  Public  Programs,  for  projects 
beginning  after  April  1, 1992. 
David  Fisber, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  91-23223  Filed  9-25-91:  8:45  am] 

mUJNG  COOE  753(-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Developmental 
Biology;  Meeting 

Name:  Advisory  Panel  for  Developmental 
Biology. 

Date  &  Time:  October  14th-16th.  1991  8:30 
a.m.  to  5  p.m. 

Place:  Ramada  Hotel,  404  N.  Freeway, 
Tucson,  AZ  85745,  Telephone:  602/624-8341. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Thomas  Brady, 
Program  Director.  Developmental  Biology, 
room  321,  National  Science  Foundation, 
Washington,  DC  20550. 

Minutes:  May  be  obtained  from  Contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Developmental  Biology. 

Agenda:  Closed — To  review  and  evaluate 
research  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  l)eing 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data:  such  as  salaries 


and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Dated:  September  23. 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  91-23210  Filed  9-25-91:  8:45  am) 

MLUNO  COOE  7S66-01-M 


Division  of  Behavioral  and  Neural 
Sciences;  Fall  1991  Panel  Meetings 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended],  the  National 
Science  Foundation  announces  the 
following  nieeting(s)  to  be  held  at  1800  G 
Street,  NW.,  Washington.  DC  20550 
(except  where  otherwise  indicated). 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  provide 
advice  and  recommendations  to  the 
National  Science  Foundation  concerning 
the  support  of  research,  in  the 
Behavioral  and  Neural  Sciences 
Division.  The  agenda  is  to  review  and 
evaluate  proposals  as  part  of  the 
selection  process  of  awards.  The  entire 
meeting  is  closed  to  the  public  because 
the  panels  are  reviewing  proposals  that 
include  information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
the  proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b 
(c),  the  Government  in  the  Sunshine  Act. 

Dated:  September  23, 1991. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

Anthropology 

Archaeology.  November  4-5. 1991.  room  540B. 

Dr.  John  Yellen/(202)  357-7804. 
Cultural  Anthropology,  November  12-13, 

1991,  room  1242,  Dr.  Stuart  Plattner/(202) 

357-7804. 
Physical  Anthropology,  November  4-5, 1991, 

room  523,  Dr.  Mark  Weis8/(202)  357- 

7804. 

Language.  Cognition  and  Social  Behavior 

Linguistics,  November  6-8, 1991,  Georgetown 

Harbor  Mews,  Dr.  Paul  Chapin/(202] 

357-7696. 
Human  Cognition  and  Perception.  October 

21-23. 1991.  room  523.  Dr.  Joseph  Young/ 

(202)  357-9898. 
Social  Psychology,  November  7-8, 1991,  room 

1242,  Dr.  Jean  Intermaggio/(202}  357- 

9485. 

Biological  Basis  of  Behavior 

Animal  Learning  and  Behavior,  October  24- 
25, 1991,  room  523,  8:30  a.m.  -  5  p.m..  Dr. 
Fred  Stollnit2/(202)  357-7949. 
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Neural  Mechanisms  or  Behavior.  October  IS- 
IS, 1991,  Holiday  Inn  at  Fisherman's 
Wharf.  San  Francisco.  CA,  Dr.  Kathie 
Olsen/(202)  357-7040. 

Neuroscience 

Sensory  Systems,  November  4-6, 1991,  room 

1242,  Dr.  Katherine  Fite/{202)  357-7428. 
Cellular  Neuroscience,  November  6-8. 1991, 

room  1243,  Dr.  Edward  Lieberman/(202) 

357-7471. 
Developmental  Neuroscience.  November  20- 

22. 1991,  The  River  Inn.  Dr.  Martha  Bohn/ 

(202)  357-7042. 

All  sessions  will  be  closed  and  will  be 
held  from  9  a.m.  to  5  p.m.  unless 
otherwise  indicated. 

|FR  Doc.  91-23209  Filed  9-25-91;  8:45  am| 

BILLINQ  COOE  75S$-«1-M 


Special  Emphasis  Panel  in  Research 
Career  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  In  Research 
Career  Development. 

Dates:  October  16-18, 1991. 

Times:  October  16-6  p.m.  to  9  p.m. — Panel 
Chairs. 

Meeting:  October  17-8  a.m.  to  5:30  p.m. — 
Pane!  Meeting.  October  18-8  a.m.  to  3:30 
p.m. — Panel  Meeting. 

Place:  Washington  Sheraton  Hotel,  2660 
Woodley  Rd.  at  Conn.  Ave.  NW.. 
Washington,  DC  20008. 

Type  of  Meeting:  Closed. 

Purpose:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 
Because  the  proposals  being  reviewed 
include  information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  fmancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  proposals,  the 
meetings  are  closed  to  the  public.  These 
matters  are  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  552b(c),  Government  in  the  Sunshine 
Act. 

Agenda:  Review  and  evaluate  Young 
Scholars  Proposals. 

Contact:  Dr.  Virginia  Eaton,  Young 
Scholars  Program,  Division  of  Research 
Career  Development.  Directorate  for 
Education  and  Human  Resources,  National 
Science  Foundation,  room  630,  Washington, 
DC  20550,  (202)  357-7538. 

Dated:  September  23, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  91-23208  Filed  9-25-91;  8:45  am) 

BILUNQ  COOE  7BSS-01-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Full  Board  Meeting 

Pursuant  to  the  Nuclear  Waste 
Technical  Review  Board's  (the  Board) 
authority  under  section  5051  of  Public 
Law  100-203,  the  Nuclear  Waste  Policy 
Amendments  Act  (NWPAA)  of  1987,  the 
Board's  Panel  on  Structural  Geology  & 
Geoengineering  will  hold  a  day-and-a- 
half  meeting  in  Seattle,  Washington,  on 
the  repository  sealing  program.  The 
meeting  will  be  followed  by  a  half-day 
tour  of  The  Robbins  Company,  the 
world's  largest  manufacturer  of  tunnel- 
boring  machines.  The  day-and-half 
meeting  will  be  held  at  the  Wyndham 
Garden  Hotel,  18118  Pacific  Highway 
South.  Seattle,  Washington  98188;  (206) 
244-6666,  and  will  run  from  8:30  a.m.- 
5:30  p.m.  on  November  12  and  from  8:30 
a.m.-ll:30  p.m.  on  November  13.  Both 
the  meeting  and  tour  are  open  to  the 
public. 

On  Tuesday.  November  12,  panel 
members  will  hear  presentations  from 
representatives  of  the  Department  of 
Energy  (DOE)  and  Sandia  National 
Laboratories  (SNL),  who  will  review  the 
status  of  the  proposed  repository  sealing 
program.  Members  will  hear 
presentations  on  the  program's  history, 
regulatory  requirements,  design 
philosophy,  sealing  concepts,  and  the 
rationale  for  these  concepts.  Following 
discussions  will  focus  on  the  technical 
requirements  of  sealing  and  the 
development  of  a  numerical  model  of 
the  permeability  of  the  zone  surrounding 
the  openings  of  the  proposed  repository. 
The  model's  purpose  is  to  demonstrate 
sealing  performance  in  response  to  the 
effects  of  water  flow  to  the  repository 
and  gaseous  flow  out  of  the  repository 
or  around  sealed  and  backfilled 
boreholes,  shafts,  ramps,  and 
underground  openings.  The  latter  part  of 
the  day  will  be  devoted  to  a  discussion 
of  plans  for  future  studies.  The  morning 
of  November  13  will  be  a  continuation  of 
this  discussion.  Presentations  will 
conclude  with  a  discussion  of  the 
materials  selection  process,  seal 
degradation,  and  proposed  field  test 
efforts. 

On  the  afternoon  of  November  13, 
Board  members  and  interested  meeting 
participants  will  have  the  opportunity  to 
tour  The  Robbins  Company,  which  is 
located  at  2244  76th  Avenue  South.  Kent, 
Washington  98031  (approximately  15 
minutes  from  the  hotel).  Transportation 
will  depart  at  12:30  p.m. 

Transcripts  of  the  meeting  will  be 
available  on  a  library-loan  basis  from 
Victoria  Reich,  Board  librarian, 
beginning  'inuary  3, 1992.  For  more 


information,  contact  Paula  N.  Alford. 
Director,  External  Affairs,  Nuclear 
Waste  Technical  Review  Board,  1100 
Wilson  Boulevard,  suite  910,  Arlington. 
Virginia  22209;  (703)  235-4473. 

Dated:  September  23, 1991. 
William  D.  Bamatd, 

Executive  Director,  Nuclear  Waste  Technical 

Review  Board. 

|FR  Doc.  91-23175  Filed  9-25-91;  8:45  am) 

UUJNO  COOe  (SJO-AM-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Clearance  of  Form  SF 
2809 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Form  SF  2809. 
Health  Benefits  Registration  Form,  is  the 
instrument  by  which  eligible  individuals 
may  enroll  or  change  their  enrollment 
status  under  the  Federal  Employees 
Health  Benefits  (FEHB)  Program. 

Approximately  9,000  SF  2809  forms 
will  be  completed  per  year.  The  form 
requires  30  minutes  to  HII  out.  The 
annual  burden  is  4500  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy.  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  by  October  28, 1991. 

ADDRESSES:  Send  or  deliver  comments 
to— 

C.  Ronald  Trueworthy.  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management,  1900  E.  Street, 
NW,  CHP  500,  Washington.  DC  20415 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  NW.,  room  3002. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mary  Beth  Smith-Toomey,  (202)  606- 

0623. 

U.S.  Office  of  Personnel  Management. 

Constance  Berry  Newman, 

Director. 

(FR  Doc.  91-23198  Filed  9-25-91;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Ordw  91-»-41,  Docket  47S14] 

Application  of  FS.  Air  Service,  Inc^ 
For  Certification  Authority  Under 
Subpart  Q 

agency:  Department  of  Transpurtation. 
action:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  F.S.  Air  Service. 
Inc.,  fit  and  award  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
October  4. 1991. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
47514  and  addressed  to  the 
Documentary  Service  Division  (C-55, 
room  4107).  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW.. 
Washington.  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Kathy  Lusby  Cooperstein.  Air 
Carrier  Fitness  Division  (P-56.  room 
6401).  U.S.  Department  of 
Transportation.  400  Seventh  Street,  SW.. 
Washington.  DC  20590,  (202)  366-2337. 

Dated:  Septemtier  la  1991. 
Patrick  V.  Murphy.  ]t^ 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  91-23212  Filed  9-25-91;  8:45  am] 

BILUNG  CODE  491(>-«2-M 

[Docket  43232] 

Security  of  Aircraft  and  Safety  of 
Passengers  Transiting  Letianon 

A  number  of  foreign  air  carriers  have 
recently  begun  or  announced  plans  to 
begin  service  to  Beirut.  Lebanon.  This 
has  brought  a  number  of  inquiries  to  the 
department  pertaining  to  the  status  of 
the  aviation-related  restrictions  put  in 
place  by  the  Department  with  regard  to 
Lebanon  in  1985. 

By  this  Notice,  we  are  reaffirming  the 
restrictions  that  were  put  in  place  by 
Order  85-7-45  and  which  were  clarified 
by  Order  91-3-16.  Specifically,  it  is  a 
condition  in  all  certificates  held  by  U.S. 
air  carriers,  all  permits  held  by  foreign 
air  carriers  and  all  exemptions  from 
sections  401  and  402  of  the  Act, 
including  those  authorizing  air  freight 
forwarder  activities,  that  the  holder  and 


its  agents  shall  not  sell  in  the  United 
States  any  transportation  by  air  which 
includes  any  type  of  stop  in  Lebanon. 
This  Notice  shall  be  printed  in  the 
Federal  Register. 

Dated  September  17. 1991. 
Jeffrey  N.  Shane. 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  91-23146  Filed  9-2S-91:  8:45  am) 
BiLLmacooE  4ml>-«^4■ 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-91^34] 

Petition  for  Exemption 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11],  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from  the 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I). 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  October  7. 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No ,  800 

Independence  Avenue,  SW^ 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  9150. 
FAA  Headquarters  Building  (FOBlOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C  Nick  Spithas,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9663. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  S  11.27  of 


part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  September 
20, 1991. 
Denise  Donohue  Hall, 

Manager.  Program  Management  Staff. 

Petitions  for  Exemption 

Docket  No.:  28627. 

Petitioner:  Air  Transport  Association 
of  America. 

Regulations  Affected:  14  CFR  121.343 
(c),  (e),  and  (0- 

Description  of  Relief  Sought- 
Petitioner  seeks  to  extend  the 
compliance  date  for  members  of  the  Air 
Transport  Association  of  America  to 
install  in  their  airplanes  approved  flight 
recorders  that  utilize  a  digital  method  of 
recording,  storing  and  retrieving  data. 

[PR  Doc.  91-23190  Filed  9-25-91;  8:45  am] 

BIUJNO  CODE  016-13-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  91-15;  Notice  2] 

Determination  that  Nonconfornting 
1988  Mercedes-Benz  230E  Passenger 
Cars  are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by  the 
Administrator,  NHTSA,  that 
nonconforming  1988  Mercedes-Benz 
230E  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
determination  by  the  Administrator, 
NHTSA,  that  1988  Mercedes-Benz  230E 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
info  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  are  capable  of  being  readily 
modified  to  conform  to  the  standards. 

DATES:  The  determination  is  effective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.]  (the 
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Act),  a  motor  vehicle  that  was  not 
originally  manufactured  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined: 

"(I)  that  the  motor  vehicle  *  *  *  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation  and 
sale  into  the  United  States,  certified  under 
section  114  (of  the  Act],  and  of  the  same 
model  year  *  *  *  as  the  model  of  the  motor 
vehicle  to  be  compared,  and  is  capable  of 
bning  readily  modiHed  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  •  •  •  ." 

Petitions  for  eligibility  determinations 
may  be  submitted  by  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592. 
After  receipt  of  a  petition.  NHTSA 
publishes  notice  of  its  receipt  in  the 
Federal  Register,  and  affords  interested 
persons  an  opportunity  to  comment. 
Following  close  of  the  comment  period, 
NHTSA  reviews  the  petition  and 
comments,  and  publishes  its 
determination  in  the  Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Anaheim,  California  (Registered 
Importer  No.  R-90-007)  petitioned  for  a 
determination  regarding  the  eligibility 
for  admission  into  the  United  States  of 
1988  Mercedes-Benz  230E,  Model  ID 
124.023  passenger  cars.  Notice  of  the 
petition  was  published  on  May  2, 1991. 
and  an  opportunity  afforded  for 
comment  (56  FR  20255). 

G&K  argued  that  the  1988  Mercedes- 
Benz  230E  is  substantially  similar  to  the 
1988  Mercedes-Benz  260E.  Model  ID 
124.026.  and  it  submitted  information 
indicating  that  Mercedes-Benz  of  North 
America  offered  the  1988  Mercedes- 
Benz  260E  for  sale  in  the  United  States. 
This  model  was  manufactured  by 
Daimler-Benz  A.G.  and  was  certified  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  noted  that  the  agency, 
on  its  own  initiative,  had  already  made 
a  determination  of  substantial  similarity 
covering  the  1988  Model  260E  that 
Daimler-Benz  A.G.  did  not  certify  and 
offer  for  sale  in  the  United  States  (55  FR 
47418).  It  alleged  that  the  230E  and  non- 
conforming 260E  cars  differ  "mainly  in 
engine  size  and  minor  options  which  go 
with  if 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  vehicle  was  originally  manufactured 
to  conform  to  many  Federal  motor 
vehicle  safety  standards  in  the  same 
'  manner  as  its  companion  U.S.  model,  or 
was  capable  of  being  readily  modified  to 
conform  to  them. 


Specifically,  it  averred  that  the 
noncertified  230E  was  identical  to  the 
certiHed  260E  with  respect  to 
compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
'  *  ' .,  103  Defrosting  and  De fogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluids,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
207  Seating  Systems,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  argued  that  the  vehicle 
was  capable  of  being  readily  modified  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  {b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/ odometer  from  kilometers 
to  miles. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Install  U.S.-model  headlamp  assemblies 
and  front  sidemarkers;  (b)  install  U.S.- 
model  taillamp  assemblies  which 
incorporate  rear  sidemarkers:  (c)  install 
a  high  mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Install  a  tire  information  placard. 

Standard  No.  Ill  Rearview  Mirrors: 
The  passenger's  outside  rearview  mirror 
is  convex  and  must  be  replaced  with  a 
convex  mirror  permanently  marked 
"Objects  in  mirror  are  closer  than  they 
appear",  or  with  a  flat  mirror. 

Standard  No.  114  Theft  Protection: 
The  vehicle's  key-locking  system  lacks  a 
warning  buzzer,  and  it  is  necessary  to 
install  a  buzzer  microswitch  in  the 
steering  lock  assembly,  and  the  buzzer 
itself. 

Standard  No.  115  Vehicle 
Identification  Number  Install  a  VIN 
label. 

Standard  No.  118  Power  Window 
Systems:  Rewire  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components:  Replace 
rear  door  locks  and  locking  buttons  with 
U.S.>||irt8. 


Standard  No.  208  Occupant  Crash 
Protection:  (a)  Install  a  U.S.  model  seat 
belt  in  the  driver's  position,  or  install  a 
belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor  (b) 
install  an  ignition  switch-actuated  seat 
belt  warning  lamp  and  buzzer. 

Standard  No.  214  Side  Door  Strength: 
Insall  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  Install  a  rollover  valve  in  the 
fuel  tank  vent  line  between  the  fuel  and 
the  evaporation  emissions  collection 
cannister. 

One  comment  (and  an  amendment) 
was  received  in  response  to  the  notice 
of  receipt  of  the  petition,  from 
Mercedes-Benz  of  North  America.  Inc. 
("MBNA"),  the  U.S.  subsidiary  of  the 
original  manufacturer,  which  "strongly 
urges  the  agency  to  deny  the  petition." 
MBNA  admitted  that  in  some  instances 
the  230E  can  be  "easily  modified"  to 
conform  to  Federal  standards,  but 
asserted  that  other  modifications  will 
require  substantial  changes  to  the 
vehicle's  structural  components.  It 
presented  arguments  with  respect  to 
many  of  the  Federal  standards.  NHTSA 
invited  the  petitioner  to  comment  on 
these  arguments.  The  discussion  below 
presents  MBNA's  opinions,  and  G&K's 
responses: 

Standard  No.  101:  MBNA  comments 
that  petitioner  has  omitted  mention  of 
the  required  horn  identification  symbol. 
The  230E's  horn  pad  has  never  been 
manufactured  with  the  horn  symbol,  and 
its  addition  would  be  necessary. 

G&K  responded  that  a  horn  pad  need 
not  be  manufactured  with  the  symbol; 
the  symbol  can  be  easily  added. 

Standard  No.  103:  Contrary  to 
petitioner's  assertion  that  the 
windshield  defogging  and  defrosting 
systems  are  identical  in  the  230E  and 
260E,  the  230E  is  available  in  three 
different  versions.  Only  the  automatic 
climate  control  system  placed  in  U.S. 
market  cars  is  certified  to  meet  the 
standard.  MBNA  asserts  that  the  system 
can  be  readily  modified  to  be 
substantially  similar  only  after  the 
system  in  the  vehicle  is  replaced  with  an 
automatic  climate  control. 

G&K  avers  that  its  model  is  equipped 
with  the  automatic  climate  control 
system  to  which  MBNA  refers. 

Standard  No.  105:  The  model  230E 
does  not  have  the  required  brake 
warning  indicator  lamp  check  function, 
requiring  modification  of  the  wiring  and 
control  circuits. 

G&K  comments  that  the  indicator 
lamp  circuit  is  easily  modified  at  low 
cost  to  check  ^he  lamp  function  by 
turning  the  key  to  the  on  position  before 
activating  the  ignition. 
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Staixlard  No.  106:  Replacement  hoses 
that  comply  with  the  standard  are  not 
available  from  MBNA  for  the  230E  as  a 
spare  part  because  of  the  differences 
between  that  car  and  the  U.S.  2QC&. 
Thus,  the  vehicle  is  not  substantially 
similar,  and  because  of  the  absence  of 
replacement  parts  cannot  be  readily 
modified. 

C&K  has  examined  a  230E  vehicle  in 
its  shop  and  finds  that  it  is  equipped 
with  brake  hoses,  front  and  rear,  which 
bear  the  symbol  "DOT*,  indicating 
compliance  with  Standard  No.  106.  as 
well  as  the  SAE  marking  "SAE  J1401". 

Standard  No.  106:  The  wiring  harness 
of  thp  230E  does  not  have  the  capability 
to  illuminate  the  side  marker  lamps. 
Major  changes  in  the  vehicle's  wiring 
will  be  necessary  for  compliance. 

G&K  states  that  the  conversion  can  be 
accomplished  in  7  minutes.  It  involves 
only  the  repositioning  of  contacts  in  the 
quick-connect  headlamp  assembly 
pigtail  socket  and  inclusion  in  it  of  the 
sidemarker  wiring  which  comes  with  the 
U.S.  model  headlamp/sidemaricer 
assembly. 

MBNA  further  argued  that  the 
headlamp  aiming  adjustment 
mechanism  located  inside  the  230E's 
passenger  compartment  is  not  permitted 
by  Standard  No.  108. 

n&K  replies  that  the  U.S.  model 
headlamp  assembly  does  not  have  an 
aiming  adjustment  mechanism,  and. 
thus,  the  control  that  exists  for  this 
function  on  European  models,  is 
rendered  inoperable  and  useless  when 
the  VS.  model  headlamp  assembly  is 
installed. 

Standard  No.  109:  The  requirements  of 
part  574  Tire  Identification  and  Record 
Keeping  are  not  fulfilled. 

C&K  replies  that  there  is  no 
requirement  in  Standard  No.  109  for  this 
function. 

Standard  No.  208:  The  U.S.  certified 
model  2eOE  that  petitioner  claims  is 
substantially  similar  to  the  230E  is 
designed  to  meet  the  standard  only 
through  the  nse  of  a  supplemental 
restraint  system  that  includes  a  driver 
side  air  bag  and  knee  bolster.  Petitioner 
seeks  to  import  a  car  with  no 
demonstrated  ability  to  meet  the  passive 
restraint  requirements.  This  potential 
modification  is  so  significant  that  it 
disqualifies  the  230E  from  importation 
as  it  cannot  be  deemed  to  be 
substantially  similar  to  the  260E. 

G&K  replies  that  it  does  not  need  to 
retrofit  its  vehicles  with  airbags. 

Standard  No.  209:  MBNA  stated  that 
some  of  the  seat  belt  assemblies  on  the 
230E  may  not  have  been  tested  for 
compliance  with  Standard  No.  209.  and 
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therefore  may  not  have  the  required 
labeling. 

G&K  states  that  it  will  install  seat 
belts  that  conform  with  Standard  No. 
209. 

Standard  No.  210:  The  non  U.S.  model 
230E  has  a  different  seat  location  to 
anchorage  relationship  than  the  U.S. 
model  260E.  Determination  of  this 
relationship  requires  "H"  point 
measurements  and  detail  drawings 
which  are  not  available  outside  of 
Germany.  Thus  the  230E  cannot  be 
readily  modified  to  meet  this  standard. 

G&K  replies  that  MBNA's  arguments 
are  too  general  for  comment,  and  that 
the  company  failed  even  to  cite  part 
numbers  to  substantiate  its  claim  that 
non  U.S.  versions  fail  to  comply.  It  is 
prepared  to  obtain  the  "secret" 
measurements  to  refute  this  claim. 

Standard  Na  302:  The  230E  is 
equipped  with  upholstery  which  MBNA 
has  not  tested  for  compliance  with  the 
standard.  The  German  DI.N  standard  is 
not  identical  to  the  U.S.  standard 
because  it  does  not  specify  a  maximum 
bum  rate.  Thus  die  upholstery  has  not 
been  tested  for  conformance  with  the 
maxiiTium  bum  rate.  iTie  interior 
materials  in  the  230E,  therefore,  are 
neither  substantially  the  same  or  readily 
modifiable. 

G&K  states  that  it  constantly  monitors 
interior  materials  for  flammability  in 
cars  that  it  modifies  and.  when 
compliance  appears  questionable,  it 
treats  the  material  with  a  fire  rctardant. 
However,  its  bum  tests  of  fabrics  in 
vehicles  manufactured  by  Daimler-Benz. 
A.G.  has  never  shown  any  need  for 
additional  treatment  of  interior 
materials,  and  it  assumes  that  the 
company,  as  a  matter  of  policy,  equips 
all  its  vehicles  with  fabrics  that  comply 
with  Standard  No.  302. 

In  reviewing  MBNA's  comments, 
NHTSA  does  not  consider  that  the 
petitioner's  original  omission  to  cover 
several  aspects  of  compliance  is  fatal  to 
its  argument.  NHTSA  regards  the 
addition  of  symbols,  warning  light 
indicators,  and  side  marker  lamps  to  be 
relatively  simile  in  nature,  as  they  have 
been  performed  on  thousands  of 
nonconforming  vehicles  imported  over 
the  years.  Thus,  the  230E  is  readily 
capable  of  being  conformed  to  meet 
Standards  101. 105.  and  106. 

With  respect  to  Standards  Nos.  103. 
209  restraints.  210.  and  302.  MBNA 
makes  the  argument  that  the  230E  is 
different  from  the  280E.  and  has  not 
been  tested  or  certified  to  U.S. 
requirements.  G&K  has  addressed  the 
comments  with  respect  to  each  of  these 
standards.  The  aiyiments  of  MBNA  fall 
short  of  a  convincing  statement  that  the 


230E,  in  fact,  does  not  comply,  and.  if 
this  is  the  case,  that  the  noncompliant 
state  is  not  readily  capable  of  being 
transformed  into  a  compliant  one. 
Agency  experience  with  a  wide  variety 
of  Mercedes-Benz  models  indicates  ths' 
the  requirements  of  these  standards  curt 
be  easily  met  by  most  vehicle  modifiers, 
either  by  providing  proof  that  the 
components  or  assemblies  in  question 
are  identical  to,  or  provide  the 
performance  of.  those  found  in 
complying  vehicles,  or  by  modifying 
those  items  to  meet  these  requirements. 

As  for  Standard  No.  106.  MBNA  avers 
that  complying  replacement  brake  hos«» 
are  not  available  for  the  230E.  and 
because  of  this  the  vehicle  is  not 
substantially  similar  and  cannot  be 
readily  modified.  G&K's  inspection  of 
the  vehicle  indicates  that  the  vehicle  is 
already  eqi^ped  with  brake  hoses  that 
bear  the  DOT.  symbol.  Therefore,  the 
question  of  its  modificability  does  not 
arise.  It  is  irrelevant  to  the 
Administrator's  determination  whether 
replacement  brake  hoses  are  available 
through  authorized  Mercedes-Benz 
spare  parts  departments. 

MBNA's  views  with  respect  to 
Standard  No.  109  are  that  the 
requirements  of  part  574  are  not  met. 
This  argument  is  irrelevant:  as  G&K 
notes,  it  ignores  the  fact  that  Standard 
No.  109  imposes  no  recordkeeping 
requirement  on  the  petitioner. 

MBNA  reserves  its  principal  objection 
to  the  petitioner's  arguments  with 
respect  to  Standard  No.  20S.  It  argues 
that  the  petitioner  must  certify 
compliance  to  the  automatic  restraint 
requirements  of  the  standard,  and  that 
this  potential  modification  is  so 
significant  that  it  disqualifies  the  vehicle 
from  importation.  MBNA  bases  its 
argument  on  the  premise  that  the 
petitioner  is  required  to  conform  a 
substantially  similar  vehicle  to  the 
standards  in  a  manner  identical  to  .the 
vehicle  being  compared.  NHTSA 
disagrees  with  this  approach.  All  that 
the  petitioner  is  required  to  do  is  to 
bring  the  230E  into  compliance  with 
Standard  No.  208  as  it  was  in  effect 
when  the  vehicle  was  manufactured. 
Thus,  it  is  legally  acceptable  for 
petitioner  to  argue  that  the  230E  is 
readily  capable  of  conformance  to  the 
non-automatic  restraint  specifications  of 
Standard  No.  208.  NHTSA  notes, 
however,  that  its  views  pertain  to  the 
individual  230E  as  the  subject  of  a 
petition,  and  that  were  the  registered 
importer  to  be  the  importer  of  record  for 
quantities  of  1988  230Es,  a  percentage  of 
them  would  have  to  be  equipped  with 
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automatic  restraints  in  accordance  with 
Standard  No.  208  as  it  was  in  effect  at 
the  time  the  vehicles  were 
manufactured. 

In  addition  to  the  arguments  with 
respect  to  the  specific  standards,  MBNA 
presented  two  general  views  that 
NHTSA  deems  worthy  of  addressing. 
The  first  of  these  is  the  remark  that 
modifications  would  be  required 
affecting  structural  changes  "that  if  done 
to  a  U.S.  certified  vehicle  would  require 
recertification  under  NHTSA  regulations 
governing  vehicle  alterers."  MBNA 
appears  to  equate  this  with  a  lack  of 
capability  of  ready  modification. 
Second,  it  states  that  because  the  230E 
is  manufactured  for  many  markets  other 
than  the  U.S.  "it  is  impossible  for 
NHTSA  to  make  an  engineering 
determination  that  the  vehicle  is 
substantially  similar  without  knovdng 
for  what  country  it  was  produced",  and 
accordingly,  any  positive  Hnding  "must 
be  limited  to  the  country  where  the 
original  vehicle  analyzed  by  NHTSA 
was  purchased." 

As  noted  in  its  analyses  of  MBNA's 
arguments  with  respect  to  specific 
standards,  NHTSA  has  found  some  of 
the  comments  speculative,  and  others 
unpersuasive.  Further,  it  does  not  agree 
with  either  of  MBNA's  general 
arguments.  Recertification  of  a  vehicle  is 
required  by  an  alterer  whose  activities 
go  beyond  "the  addition,  substitution,  or 
removal  of  readily  attachable 
components  such  as  mirrors  or  tire  and 
rim  assemblies  or  minor  finishing 
operations  such  as  painting  *  *  *." 
There  is  no'^'/ng  in  the  legislative 
history  of  the  1938  Amendments  that 
equates  capability  of  ready  conversion 
with  readily  attachable  components.  For 
example,  given  the  complexity  of 
contemporary  headlighting  and  aiming 
systems,  it  is  debatable  whether  such 
are  "readily  attachable  components", 
yet  NHTSA  views  conversion  of  a 
vehicle  from  one  headlighting  system  to 
another  as  one  which  is  readily  capable 
of  conformance.  Finally,  MBNA 
overlooks  the  requirement  that 
registered  importers  must  certify  to  the 
Administrator  that  the  vehicles  they 
process  have  been  brought  into 
compliance  with  the  standards. 

Nor  does  NHTSA  believe  that  it  is 
"impossible"  to  make  engineering 
determinations  without  knowing  for 
what  country  a  vehicle  was  produced.  It 
believes  that  all  models  within  a  line  are 
substantially  similar  in  structural  design 
regarding  integrity  of  the  body,  chassis, 
und  seating.  It  further  finds  petitioner's 
arguments  persuasive  that  he.1988  230E 
is  capable  of  being  readily  converted, 
within  the  meaning  of  the  statute,  to 


conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

MBNA  also  argued,  with  respect  to 
part  541 — Theft  Prevention  Standard, 
that  Model  W124  is  classified  by 
NHTSA  as  a  "high  theft  line ",  and  that 
the  registered  importer  must  therefore 
inscribe  the  VIN  on  14  vehicle  parts  of 
every  230E  imported.  This  remark  is 
inaccurate  because  the  W124  has  not 
been  per  se  classified  as  a  high  theft 
line.  Models  within  that  line  such  as  the 
260E  do  bear  this  classification,  but  no 
designation  has  been  made  of  the  230E. 
To  the  extent  that  MBNA  seeks  to 
include  the  230E  under  the  W124 
umbrella,  it  would  appear  to  admit  that 
the  230E  has  the  same  body  and  chassis, 
or  is  otherwise  similar  in  design  within 
the  meaning  of  "line"  as  that  term  is 
defined  in  part  541.  Compliance  with 
part  541  is  irrelevant  to  vehicle 
eligibihty  determinations.  Part  541  is 
outside  the  requirements  of  the  Federal 
Motor  Vehicle  Safety  Standards  and  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act,  and  the  capability  of 
compliance  with  its  requirements  has  no 
legal  bearing  on  a  determination  of 
whether  the  230E  is  capable  of  ready 
conversion  to  safety  standards. 

Importation  Code  Number  for  Eligible 

Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  Form  HS-7 
accompanying  entry  the  appropriate 
"VSA#"  indicating  that  the  vehicle  is 
eligible  for  entry.  VSA  *66  is  the 
number  assigned  to  vehicles  admissible 
under  this  notice  of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1988  Mercedes-Benz  230E  is 
substantially  similar  to  a  1988 
Mercedes-Benz  280E  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States,  certified  under 
section  114  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act.  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  IS  U.S.C.  1397(c]{3)(AKi)(I)  and 
(C](iii):  49  CFR  593.8;  delegation  of  authority 
at  49  CFR  1.50. 

Issued  on  September  17, 1991. 
ferry  Ralph  Curry, 
Administrator. 
[FR  Doc.  91-23214  Filed  9-25-91;  &45  am] 

MLLMQ  COK  4t1»4MI 


UrtMin  Mass  Transportation 
Administration 

Environmental  Impact  Statement  on 
the  Extension  of  Transit  Service  From 
East  St  Louis,  Illinois,  to  Scott  Air 
Force  Base  in  SL  Cla^  County,  Illinois 

agency:  Urban  Mass  Transportation 
Administration,  Illinois  Department  of 
Transportation,  and  the  East-West 
Gateway  Coordinating  Council. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA), 
the  Illinois  Department  of 
Transportation  (IDOT),  and  the  East- 
West  Gateway  Coordinating  Council 
(EWGCC)  give  notice  that  they  intend  to 
prepare  an  Environmental  Impact 
Statement  (EIS),  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA],  on  the  proposed  extension  of 
light  rail  transit  service  from  East  St. 
Louis,  Illinois,  to  the  vicinity  of  Scott  Air 
Force  Base,  Illinois.  The  local  joint  lead 
agencies  will  ensure  that  the  EIS  also 
satisfies  the  requirements  of  the  Illinois 
Environmental  Protection  Agency 
(lEPA).  In  addition  to  the  light  rail 
extension,  the  EIS  will  evaluate  no- 
action,  transportation  system 
management  (TSM),  and  busway 
alternatives  and  any  other  alternatives 
identified  through  the  scoping  process. 
Scoping  will  be  accomplished  through 
correspondence  with  interested  p>er8ons, 
organizations,  and  federal,  state,  and 
local  agencies,  and  through  a  public 
meeting. 

DATES:  Written  comments  on  the  scope 
of  alternatives  and  impacts  to  be 
considered  should  be  sent  to  the  East- 
West  Gateway  Coordinating  Council  by 
Wednesday.  October  30, 1991.  The 
public  scoping  meeting  will  be  held  on 
Wednesday,  October  16, 1991  at  7  p.m. 
in  the  St.  Clair  County  Board  Meeting 
Room. 

ADDRESSES:  Written  comments  on 
project  scope  should  be  sent  to  Martin 
Altman.  Director.  Transportation 
Planning,  East-West  Gateway 
Coordinating  Council,  911  Washington 
Avenue,  St.  Louis,  Missouri  63101.  The 
scoping  meeting  will  be  held  at  St  Clair 
County  Board  Meeting  Room  B-564,  St. 
Clair  County  Building,  10  Public  Square, 
Belleville,  Illinois  62220. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Roeseler,  Deputy  Director  of 
Planning  Assistance.  Office  of  Planning 
Assistance.  UMTA  Region  VII.  6301 
Rickhill  Rd..  suite  303.  Kansas  City, 
Missouri  64131-1178.  Phone  (816)  92t^- 
5053. 
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SUPPLEMENTARY  INFORMATION:  • 
Scoping 

UMTA  and  the  EWGCC  invite 
interested  individuals,  organizations, 
and  federal,  state,  and  local  agencies  to 
participate  in  defining  the  alternatives 
to  be  evaluated  in  the  EIS  and  in 
identifying  any  significant  social, 
economic,  or  environmental  issues 
related  to  the  alternatives.  A  scoping 
report  describing  the  purpose  of  the 
project,  the  proposed  alternatives,  the 
impact  areas  to  be  evaluated,  the  citizen 
involvement  program,  and  the 
preliminary  project  schedule  is  being 
mailed  to  affected  federal,  state,  and 
local  agencies  and  to  interested  parties 
on  record.  Others  may  request  the 
scoping  report  by  contacting  Martin 
Altman  at  the  address  above  or  by 
calling  him  at  (314)  421^220.  Scoping 
comments  may  be  made  verbally  at  the 
public  scoping  meeting  or  in  writing.  See 
the  DATES  and  ADDRESSES  section 
above  for  locations  and  times.  During 
scoping,  comments  should  focus  on 
identifying  specific  social,  economic,  or 
environmental  impacts  to  be  evaluated 
and  suggesting  alternatives  that  are  less 
costly  or  less  environmentally  damaging 
while  achieving  similar  transit 
objectives.  Scoping  is  not  the  time  to 
indicate  a  preference  for  a  particular 
alternative.  Comments  on  preferences 
should  be  communicated  after  the  Draft 
EIS  has  been  completed.  If  you  wish  to 
be  placed  on  the  mailing  list  to  receive 
further  information  as  the  project 
develops,  contact  Martin  Altman  as 
previously  described. 

Description  of  the  Study  Area  and 
Project  Need 

The  study  area  is  an  area  within  St. 
Clair  County  approximately  20  miles 
long  from  downtown  East  St.  Louis  to 
Scott  Air  Force  Base  and  is  generally 
bounded  by  Interstate  64  on  the  north 
and  the  Norfolk  and  Southern  Railway 
extended  through  Alorton.  Centreville. 
and  Belleville,  Illinois  on  the  south.  The 
EWGCC  and  other  agencies  are 
presently  building  Metro  Link,  a  light 
rail  transit  line  from  downtown  East  St. 
Louis  to  Lambert  Airport  in  St.  Louis. 
The  proposed  St.  Clair  County  extension 
of  Metro  Link  is  intended  to  improve 
transit  accessibility  between  downtown 
St.  Louis  and  the  growing  and  developed 
areas  in  SL  Clair  County,  including  Scott 
Air  Force  Base  and  a  potential  new 
commercial  airport.  The  project  should 
also  improve  transit  accessibility 
between  the  study  area  and  the  western 
sections  of  the  St.  Louis  area,  including 
a  major  medical  center,  shopping  areas 
and  Lambert  Airport.  The  project  may 
assist  in  alleviating  regional  air  quality 


problems  by  providing  an  alternative  to 
the  automobile  for  many  trips. 

Alternatives 

The  alternatives  proposed  for 
evaluation  include  no-action,  which 
involves  no  change  to  transportation 
services  or  facilities  in  the  corridor 
beyond  already  committed  projects,  and 
a  TSM  alternative,  which  consists  of 
low  to  medium  cost  improvements  to  the 
facilities  and  operations  of  the  Bi-State 
Development  Agency  and  St.  Clair 
County  Transit,  in  addition  to  the 
currently  planned  transit  improvements 
in  the  study  area.  The  light  rail 
alternative  includes  three  possible 
alignments:  One  along  1-64,  another 
along  the  CSX  Railway  right-of-way. 
and  the  third  along  the  Norfolk  and 
Southern  Railway.  Each  would  begin  in 
downtown  East  St.  Louis  and  extend  to 
the  vicinity  of  Scott  Air  Force  Base.  In 
addition,  a  busway  alternative,  i.e.,  a 
reserved  or  separate  roadway 
exclusively  for  improved  bus  service,  or 
for  buses,  van-pools  and  car-pools,  will 
be  considered  for  the  same  general 
alignments  as  described  for  the  light  rail 
alternatives. 

Probable  Effects 

UMTA  and  EWGCC  plan  to  evaluate 
in  the  EIS  all  significant  social, 
economic,  and  environmental  impacts  of 
the  alternatives.  Among  the  primary 
issues  are  the  expected  increase  in 
transit  ridership,  the  capital  outlays 
needed  to  construct  the  project,  the  cost 
of  operating  and  maintaining  the 
facilities  created  by  the  project,  the 
financial  impacts  on  the  funding 
agencies,  and  support  for  development 
in  the  study  area.  Environmental  and 
social  impacts  proposed  for  analysis 
include  land-use  and  neighborhood 
impacts,  traffic  and  parking  impacts 
near  stations,  visual  impacts,  impacts  on 
cultural  resources,  and  noise  and 
vibration  impacts.  Impacts  on  natural 
areas,  rare  and  endangered  species,  air 
and  water  quality,  groundwater,  and 
geologic  forms  also  will  be  covered.  The 
impacts  will  be  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  period  of  operation.  Measures  to 
mitigate  significant  adverse  impacts  will 
be  explored. 

UMTA  Procedures 

In  accordance  with  the  Urban  Mass 
Transportation  Act  and  UMTA  policy, 
the  Draft  EIS  will  be  prepared  in 
conjunction  with  an  Altemativea 
Analysis  and  the  Final  EIS  in 
conjunction  with  Preliminary 
Engineering.  After  its  publication,  the 
Draft  EIS  will  be  available  for  public 
and  agency  review  and  comment,  and  a 


public  hearing  will  be  held.  On  the  basis 
of  the  Draft  EIS  and  the  comments 
received.  EWGCC  will  select  a  locally 
preferred  alternative  and  seek  approval 
from  UMTA  to  continue  with 
Preliminary  Engineering  and  preparation 
of  the  Final  EIS. 

Issued  on:  September  23, 1991. 
Lee  Waddleton. 
Midwestern  Area  Director. 
|FR  Doc.  91-23213  Filed  9-25-91;  8:45  am) 

MLUNG  COOC  4910-S7-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  September  18. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department  .      , 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0013 

Form  Number:  IRS  Form  56 

Type  of  Review:  Extension 

Title:  Notice  Concerning  Fiduciary 
Relationship 

Description:  Form  56  is  used  to  inform 
IRS  that  a  person  is  acting  for  another 
person  in  a  fiduciary  capacity  so  that 
IRS  may  mail  tax  notices  to  the 
fiduciary  concerning  the  person  for 
whom  he/she  is  acting.  The  data  is 
used  to  ensure  that  the  fiduciary 
relationship  is  established  or 
terminated  and  to  mail  or  discontinue 
mailing  designated  tax  notices  to  the 
fiduciary. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit,  and 
Small  businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  25.000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 8  minutes 

Learning  about  the  law  or  the  from — 32 
minutes 

Preparing  the  form — 46  minutes 
Copying,  assembling,  and  sending  the 
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form  to  IRS — 15  minutes 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  292,800  hours. 
Clearance  Officer  Garrick  Shear  (202) 

535-4297.  Internal  Revenue  Service. 

room  5571. 1111  Constitution  Avenue. 

NW..  Washington.  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget,  room  3001,  New  Executive 

Office  Building,  Washington.  DC  20503 
Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 
|FR  Doc.  91-23158  Filed  9-25-91;  8:45'anil 

MLUNQ  COOe  4U0-1-II 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review  ii 

Date:  September  20, 1991. 

The  Department  of  Treasury  haS 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avepue.  NW.. 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  New 
Form  Number:  None 
Type  of  Review:  New  collection 
Title:  Card  Survey  on  Global  Trade  Talk 
Magazines 


Description:  This  information  collection 
is  a  survey  of  readers  of  the  Global 
Trade  Talk  for  their  opinions  on  ways 
to  improve  the  publication  or  topics 
they  would  like  to  see  covered. 

Respondents:  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Small  businesses  or  organizations 

Estimated  Number  of  Responses:  200 

Estimated  Burden  Hours  Per  Response: 
15  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  50 
hours 

Clearance  Officer  Ralph  Meyer.  (202) 
566-4019.  U.S.  Customs  Service. 
Paperwork  Management  Branch,  room 
6316. 1301  Constitution  Avenue,  NW.. 
Washington.  DC  20229 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington,  DC  20503 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  91-23199  Filed  9-25-91;  ft45  am) 

BILUNO  COOE  4t20-02-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  September  18, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 


and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3190  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1 545- 

Form  Number:  None 

Type  of  Review  New 

Title:  Coordinated  Examination  Program 
Examination  Post  Closing  Survey 

Description:  Information  gathering  for 
program  evaluation  and  operation. 
The  data  collected  will  be  used  to 
evaluate  the  level  of  satisfaction  of 
the  largest  corporate  taxpayers 
examined  by  the  IRS  Examination 
Function,  to  identify  possible  areas  of 
program  improvement,  and  thereby, 
improve  the  quality  and  effectiveness 
of  the  Coordinated  Examination 
Program. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300 

Estimated  Burden  Hours  Per 
Respondenl/Recordkeeping:  1  hour 
and  30  minutes 

Frequency  of  Response:  One  time  at 
conclusion  of  taxpayer  examination 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 

Dale  A.  Morgan. 

Departmental  Reports  Management  Officer 

[FR  Doc.  91-23159  Filed  9-25-91:  8:45  am) 
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Sunshine  Act  Meetings 


This  section  o«  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)  5  U.S.C.   552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  October  1. 

1991, 10:00  a.m. 

place:  999  E  Street.  N.W..  Washington, 

D.C.  (Ninth  Floor) 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

I  437g. 
Audits  conducted  pursuant  to  2  U.S.C.  §  437g, 

§  438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  October  3, 
"991, 10:00  a.m. 
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place:  999  E  Street.  N.W..  Washington, 

D.C.  (Ninth  Floor) 

status:  This  meeting  will  be  closed  to 

the  public. 

items  to  be  discussed: 

Final  Audit  Report— Bush-Quayle  "88  and 
George  Bush  for  President,  Inc./ 
Compliance  Committee 

Advisory  Opinion  1991-22:  Mr.  Douglas  A. 
Kelley  on  behalf  of  Senator  David 
Durenberger,  Representative  |im  Ramstad, 
Representative  Vin  Weber,  and  others. 

Proposed  Revisions  to  Bank  Loan  Regulations 
(continued  from  meeting  of  August  29, 1991) 

Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer. 

Telephone:  (202)  376-3155. 

Delores  Harris, 

Administrative  Assistant.  Office  of  the 

Secretariat. 

[PR  Doc.  91-23402  Filed  9-24-91:  2:43  pm] 

Bnj.lNO  CODE  •-24-tl 


POSTAL  RATE  COMMISSION 

TIME  AND  date:  10:00  a.m..  September  26 

and  September  27, 1991. 

place:  Conference  Room,  1333  H  Street, 

NW,  Suite  300,  Washington,  DC  20268. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Issues  in 
Docket  No.  R90-1. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L.  Clapp, 

Secretary,  Postal  Rate  Commission, 

Room  300, 1333  H  Street.  N.W.. 

Washington,  D.C.  2026ft-0001.  Telephone 

(202)789-6840. 

Charles  L.  Clapp, 

Secretary. 

(FR  Doc.  91-23327  Filed  9-24-91: 10:42  am) 
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This  s«:tion  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,   Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  the 
issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oock«t  No.  T1M91-1-31-001] 

Arkia  Energy  Resources,  A  Division  of 
Arkia,  inc.;  Corrections  to  Tariff  Filing 

Correction 

In  notice  document  91-14899 
appearing  on  page  28754  in  the  issue  of 
Monday,  June  24, 1991.  in  the  third 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-14889"  should 
read  "FR  Doc.  91-14899". 

BILUNQ  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Change  of  Name  and  Removal  From 
Roster  of  Approved  Trustees 

Correction 

In  notice  document  91-15207 
appearing  on  page  29305  in  the  issue  of 
Wednesday.  June  26, 1991,  in  the  third 
column,  in  the  file  line  at  the  end  of  the 
document.  "FR  Doc.  91-15202"  should 
read  "FR  Doc.  91-15207". 

WLUNQ  CODE  1S0S-01-0 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10, 171,  and  172 

[T.D.  91-711 
RIN  1515-AA91 

Delegation  of  Authority  To  Decide 
Penalties  and  Liquidated  Damages 
Cases 

Correction 

In  rule  document  91-19609  beginning 
on  page  40776  in  the  issue  of  Friday, 
August  16, 1991,  make  the  following 
corrections: 


§10.39    ICorrected] 

1.  On  page  40779,  in  the  second 
column,  in  amendment  2.,  in  the  first  line 
"word"  was  misspelled. 

§171.21    [Corrected] 

2.  On  the  same  page,  in  the  third 
column,  In  §  171.21,  in  the  second 
line"finds"  should  i^ad  "fines '. 

§171.33    ICorrtcted] 

3.  On  page  40780.  in  the  first  column, 
in  S  171.33(b)(1),  in  the  ninth  line, 
"directory"  should  read  "director". 

4.  On  the  same  page,  in  the  same 
column,  in  the  14th  line,  "In  the  district 
believes"  should  read  "If  the  district 
director  believes". 

5.  On  the  same  page,  in  the  same 
column,  in  1 171.33(d),  in  the  heading,  in 
the  first  line  "Appeals  of  should  read 
"Appeals  to". 

PART  172  [CORRECTED] 

6.  On  the  same  page,  in  the  same 
column,  in  the  authority  citation  for  part 
172.  "1634"  should  read  "1624". 

§172.22    [Corrected] 

7.  On  the  same  page,  in  the  same 
column,  in  §  172.22(e).  in  the  heading,  in 
the  second  line  "in-bond"  should  read 
"in-bond". 

8.  On  the  same  page,  in  the  same 
column,  in  §  172.22(e).  in  the  11th  line 
"delegation"  should  read  "delegations". 

SILUNO  CODE  1$0»41-0 
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Part  II 


Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Part  431,  et  al. 

Medicare  and  Medicaid;  Requirements  for 
Long  Term  Care  Facilities  and  Nurse 
Aide  Training  and  Competency  Evaluation 
Programs;  Final  Rules 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  442,  447,  483,  488,  489 
and  498 

IBPD-396-F] 

RIN  0933-AD  12 

Medicare  and  Medicaid;  Requirements 
for  Long  Term  Care  Facilities 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  rule. 

summary:  These  Hnal  regulations  revise 
and  consolidate  the  requirements  that 
facilities  furnishing  long  term  care  are 
required  to  meet  to  participate  in  either 
or  both  the  Medicare  and  Medicaid 
programs.  They  revise  our  February  2. 
1989  (54  FR  5316)  final  regulations  to 
reflect  our  response  to  comments 
submitted  by  the  public  and  to  conform 
them  to  statutory  provisions  that  were 
not  in  effect  when  we  issued  the  prior 
rule,  and  to  include  various  minor  and 
technical  changes  in  the  requirements 
made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508). 

EFFECTIVE  DATES:  These  regulations  are 
effective  April  1, 1992.  We  would  note, 
however,  that  these  regulations  reflect  a 
number  of  provisions  that  are  currently 
in  effect  as  a  result  of  their  publication 
in  a  final  rule  on  February  2, 1989  (54  FR 
5316)  and  also  provisions  that  were 
enacted  in  OBRA  '90  and  made  effective 
by  Congress  as  if  they  were  enacted  in 
the  Omnibus  Budget  Reconciliation  Act 
of  1987  (Pub.  L.  100-203).  State  agencies 
have  until  90  days  after  receipt  c^a 
revised  State  Plan  preprint  to  submit 
their  plan  amendments  and  required 
attachments.  We  will  not  hold  a  State  to 
be  out  of  compliance  with  the 
requirements  of  these  fiaal  regulations  if 
it  submits  the  necessary  plan  materials 
by  that  date. 

FOR  RIRTHCR  INFORMATION  CONTACT. 

Bill  Ullman  (301)  966-5667. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Prior  Rulemaking  Activity 

On  February  2, 1989,  we  published  in 
the  Federal  Register  (54  FR  5316)  final 
regulations  that  specified  new  and 
revised  requirements  that  long  term  care 
facilities  (skilled  nursing  facilities 
(SNFs)  under  Medicare,  and  SNFs, 
intermediate  care  facilities  (ICFs),  and. 
effective  October  1, 1990,  nursing 
facilities  under  Medicaid)  must  meet  in 


order  to  receive  Federal  funds  for  Ike 
care  of  residents  who  are  Medicare 
beneficiaries  or  Medicaid  recipients.  We 
invited  comments  on  the  regulations  if 
submitted  by  May  3, 1989. 

Many  of  the  requirements  in  the 
February  2  regulations  implemented 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87) 
(Pub.  L.  100-203).  An  effective  date  of 
August  1, 1989  was  specified  for  die 
regulations  except  for  provisions  that 
relied  on  a  later  statutory  effective  date. 
(Some  OBRA  '87  requirements  have 
effective  dates  of  January  1, 1990,  April 
1. 1990,  and  October  1, 1990.)  However, 
we  later  determined  that  the  August  1, 
1989  effective  date  did  not  give  States 
and  others  adequate  implementation 
time,  and  on  July  14, 1989  we  delayed 
the  August  1, 1989  effective  date  to 
January  1, 1990  (54  FR  29717). 

On  December  19, 1989,  the  Omnibos 
Budget  Reconciliation  Act  of  1989 
(OBRA  '89,  Pub.  L  101-239)  was 
enacted.  Section  6901(a)  of  OBRA  119 
changes  the  January  1, 1990  effective 
date  of  the  nursing  home  regulations  to 
October  1, 1990.  As  a  result,  on 
December  29. 1989  we  published  in  the 
Federal  Register  (54  FR  53611)  a  final 
rule  to  revise  the  effective  date  of  our 
February  2, 1989  regulations  to  October 
1,1990. 

On  November  5, 1990,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  "90.  Pub.  L.  101-508)  became  law. 
Sections  4008th)  (for  the  Medicare 
programj  and  4801  (for  the  Medicaid 
pro-am]  contained  technical 
amendments  to  the  nursing  home  reform 
provisions  contained  in  the  previously 
cited  statutes.  Section  4207(k)  of  the 
same  act  gave  the  Secretary  authority  to 
issue  regulations  "on  an  interim  or  other 
basis"  to  implement  the  provision!  of 
the  relevant  title.  Conference  Committee 
Report  language  for  both  Medicare  and 
Medicaid  provisions  indicated  the 
conferees  view  that  the  amendments 
made  by  OBRA  '90  were  "minor  and 
technical  changes  to  the  nursing  home 
reform  statute  as  originally  enacted  in 
1987.  The  managers  are  aware  that  the 
Secretary  will  soon  issue  regulations 
implementing  portions  of  the  original 
law.  The  managers  do  not  intend  that 
the  amendments  below  result  in  any 
further  delay  in  forthcoming 
regulations."  (H12661,  Congressional 
Record,  October  26, 1990.)  As  a  result 
we  have  incorporated  the  OBRA  '00 
changes  into  this  final  regulation,  in  the 
interests  of  issuing  this  final  regulatioa 
as  quickly  as  possible,  we  have  inserted 
the  OBRA  '90  changes  in  the  regulations 
text  and  discussed  them  in  the  preamble 
at  places  where  comments  and 


responses  for  the  amended  provisions 
appear. 

Effect  of  Proposed  Rule 

The  February  2, 1989  revision  of  the 
nursing  home  regulations  was  the  most 
extensive  set  of  Federal  regulatory 
changes  in  this  area  of  the  health  care 
industry  in  15  years.  We  revised  the 
requirements  that  long  term  care 
facilities  must  meet  in  order  to  receive 
Federal  funds  for  the  care  of  residents 
who  are  Medicare  beneficiaries  or 
Medicaid  recipients.  We  issued  the 
regulations  following  a  notice  of 
proposed  rulemaking  (NPRM)  (52  FR 
38S82.  October  16, 1987)  to  refocus  the 
requirements  for  participation  in  both 
programs  to  actual  facility  performance 
in  meeting  residents'  needs  in  a  safe  and 
healthful  environment.  The  previous  set 
of  requirements  had  focused  on  the 
ca^city  of  the  facility  to  provide 
appropriate  care.  In  addition,  we  needed 
to  ranplify  Federal  enforcement 
procedures  by  using  a  single  set  of 
requirements  that  apply  to  all  activities 
common  to  SNFs,  ICFs,  and  NFs. 

As  discussed  in  the  preamble  to  the 
proposed  rule  (52  FR  38582),  our  NPRM 
reflected  the  recommendations  of  the 
Institute  of  Medicine  (loM).  OBRA  '87 
was  written  with  both  the 
recommendations  of  the  loM  and  our 
NPRM  as  a  model.  OBRA  '87  departs 
from  previous  Congressional  practice  by 
specifying  many  details  which  prior  law 
leaves  to  die  authority  of  the  Secretary. 
It  also  contains  entirely  new 
requirements  which  are  also  specified  in 
detail. 

In  drafting  the  final  regulation,  we 
attempted  to  adapt  the  language  used  m 
OBRA  '87  in  all  cases  in  which  we 
believed  that  the  requirements  in 
question  are  supportable  under  the 
statute  as  it  existed  prior  to  inclusion  of 
OBRA  '87  requirements  and  reasonably 
flow  from  proposals  published  in  the 
October  16, 1987  NPRM.  We  did  this 
because  we  had  comments  on  the  NPRM 
that  have  recommended  this  course  of 
action.  Consequently,  in.the  February  2, 
1989  rule,  we  included  many  of  the 
provisions  of  our  NPRM  (revised  as 
appropriate)  and,  when  possible,  the 
new  requirements  contained  in  OBRA 
•87  that  are  effective  October  1, 1990. 
Provisions  that  were  not  specifically 
addressed  by  elements  of  OBRA  '87  but 
which  met  requirements  of  the 
Administrative  Procedure  Act  that 
would  permit  issuance  of  a  final  rule, 
were  made  effective  on  October  1, 1990. 
It  was  our  intention  that  the  final 
regulatioDS  refiect,  to  the  extent 
possible,  the  comments  on  the  NPRM 
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and  the  requirements  of  titles  XVIII  and 
XIX  of  the  Act  as  modified  by  OBRA  '87. 

As  a  result  of  comments  and  the 
legislative  changes,  we  incorporated  the 
following  major  OfiRA  "87  requirements: 

•  Assuring  residents'  privacy  rights 
with  regard  to  accommodations,  medical 
treatment  personal  care,  visits,  written 
and  telephone  communications,  and 
meetings  with  resident  and  family 
groups; 

•  Maintaining  conndentiality  of 
personal  and  clinical  records; 

•  Guaranteeing  facility  access  and 
visitation  rights; 

•  Issuing  a  notice  of  rights  at  the  time 
of  admission; 

•  Implementing  admissions  policy 
requirements; 

•  Assuring  proper  use  of  physical  and 
chemical  restraints; 

•  Protecting  resident  funds  being 
managed  by  a  facility; 

•  Ensuring  transfer  and  discharge 
rights  and  issuing  notices  required  of  a 
facility; 

•  Providing  twenty-four  hour  hcensed 
nursing  services,  and  services  of  a 
registered  nurse  at  least  8  consecutive 
hours  a  day,  7  days  a  week,  subject  to 
waivers; 

•  Fiu-nishing  comprehensive 
assessments  and  being  subject  to  civil 
money  penalties  for  falsification  of  an 
assessment; 

•  Requiring  minimum  training  of 
nurse  aides,  competency  evaluation 
programs,  and  regular  in-service 
education; 

•  Prohibithig  admission  to  SNFs  and 
NFs  of  individuals  with  mental  illness 
and  mental  retardation,  except  when 
they  need  SNF  and  NF  services  and 
have  been  prescreened  by  a  State 
authority  of  mental  illness  or 
retardation; 

•  Providing  or  obtaining  routine  and 
emergency  dental  services; 

•  Employing  a  full  time  social  worker 
if  a  facility  has  more  than  120  beds;  and 

•  Meeting  disclosure  of  ownership 
requirements. 

Due  to  the  extensive  revisions  from 
our  NPRM,  we  invited  public  comments 
and  offered  to  undertake  revisions  if 
warranted. 

Content  of  February  2, 1989  Rule 

Inasmuch  as  the  February  2, 1989  rule 
totally  restructured  the  regulations  with 
respect  to  long  term  care  facility 
requirements,  no  brief  summary  of  its 
content  could  adequately  present 
technical  material  exhaustively 
presented  in  previous  documents. 
Readers  with  interest  in  specific 
background  information  on  items 
included  in  this  rule  should  refer  to  the 


preambles  of  the  NPRM  (52  FR  38582)  or 
fmal  rule  (54  FR  5316). 

It  is  important  to  note  that  the 
February  2, 1989  long  term  care 
requirements  significantly  departed  from 
the  format  traditionally  used,  thus 
creating  an  effect  in  enforcement 
activities  that  measure  adherence  to  the 
requirements.  The  condition  of 
participation  (COP)  format  traditionally 
used  by  Medicare  and  Medicaid 
consisted  of  condition  and  standard 
level  statements.  It  was  based  on  the 
principle  that  each  condition  ^evel 
statement  would  be  a  statutory 
requirement  while  standard  level 
requirements  were  reflective  of 
regulatory  standards.  In  determining 
compliance  with  our  requirements,  a 
State  survey  agency  could  find  a  facility 
with  deficiencies  at  the  standard  level 
and  making  efforts  to  correct  them 
acceptable  to  continue  to  participate  in 
the  Medicare  program.  The  State  agency 
would,  however,  recommend  a  facility 
be  subject  to  termination  if  it  failed  to 
meet  a  condition  level  (i.e.,  statutory) 
requirement.  Regardless  of  the 
significance  of  the  requirement,  that  is, 
whether  the  requirement  was  a  COP  or 
a  standard  within  a  condition,  the 
facility  was  responsible  for  fully 
complying  with  all  requirement. 

Notwithstanding  this  long  standing 
agency  poUcy,  we  believe  that,  to  the 
extent  that  Federal  requirements  were 
set  forth  in  what  appeared  to  be  a 
qualitative  hierarchy,  there  was  some 
misunderstanding  that  violations  of  the 
"lesser"  requirements  would  not  be 
subject  to  Federal  enforcement. 

Additionally,  the  OBRA  '87 
requirements  have  recast  substantive 
requirements  so  as  not  to  use  the 
traditional  "conditions"  and 
"standards**  terminology. 

Accordingly,  in  the  final  rule 
published  February  2, 1989  we  retained 
the  organization  of  the  various  proposed 
requirements,  and  designated  them  as 
Level  A  and  Level  B  requirements. 

It  was  never  intended  that  the  Level  A 
and  Level  B  designations  imply  a 
hierarchy  of  importance.  In  the  final  rule 
we  included  a  preamble  statement  at  54 
FR  5318  indicating  that  the  Level  A  and 
Level  B  "designations  are  intended  to 
communicate  that  all  the  nursing  facihty 
requirements  are  binding  and  are  not 
part  of  a  qualitative  hierarchy." 
Mcveover.  sections  1819(h)  and  1919(h) 
of  the  Act  as  amended  by  OBRA  '87 
make  all  nursing  facility  requirements 
binding.  Thus  a  facility  must  be  in 
compliance  with  all  the  requirements  of 
sections  1819(b)  through  (d)  and  1919(b) 
through  (d)  in  order  to  participate  in  ttie 
Medicare  and  Medicaid  programs. 


Every  requirement  in  these  regulations 
must  be  enforced  and  penalties  must  be 
assessed  in  accordance  with  regulations 
issued  pursuant  to  sections  1819(h)  and 
1919(h)  of  the  Social  Security  Act  (the 
Act). 

II.  Overview  of  Final  Rule,  Comments 
and  Responses  and  Summary  of 
Changes 

We  received  more  than  800  comments 
in  response  to  the  February  2, 1968  final 
rule  with  a  comment  period.  Comments 
were  submitted  from  various 
associations  and  organizations 
representing  nursirtg  homes,  and  the 
various  medical  and  other  professional 
employees  that  make  up  long  term  care 
facility  staff  also  submitted  commtints. 
Individual  States  and  major  third  par*y 
payers  also  submitted  comments.  In  that 
the  majority  of  comments  and  issues 
dealt  with  the  content  of  new  part  483, 
Requirements  for  Long  Term  Care 
Facilities,  we  deal  with  these  items  first. 
Commenters  also  expressed  views  on 
part  442,  Standards  for  Payment  for 
Skilled  Nursing  and  Intermediate  Care 
Facihty  Services  and  part  447,  Payment 
for  Services.  Below,  we  summarize 
briefly  the  provisions  of  the  rule 
generating  the  comments,  indicate 
individual  comments  and  responses,  and 
summarize  changes  to  our  rules. 

Comments  on  Part  483,  Requirements 
for  Long  Term  Care  Facilities 

Comment:  A  number  of  commenters, 
especially  those  dealing  with  resident 
activities  and  social  services,  objected 
to  the  Level  A  and  Level  B  designations 
used  in  the  organization  of  these 
requirements.  Their  principal  objection 
centered  around  a  belief  that  Level  B 
requirements  were  less  important  than 
Level  A  requirements. 

Response:  In  order  to  prevent  any 
further  confusion  over  this  issue,  we  • 
have  decided  to  delete  from  part  483  all 
references  to  Level  A  and  Level  B 
requirements. 

The  deletion  of  Level  A  and  Level  B 
designation  has  led  to  one  complication, 
however.  The  OBRA  '87  enforcement 
regulation  was  not  issued  in  final  form 
on  October  1, 1990,  and  42  CFR  parts 
442.  488  and  488  (the  current 
enforcement  rules)  were  amended  to 
refer  to  Level  A  and  Level  B 
requirements.  (The  current  enforcement 
system  refers  to  Level  A  and  Level  B 
requirements  and  adverse  actions  are 
taken  as  a  resuh  of  noncompliance  with 
Level  A  requirements.)  It  is  therefore 
necessary  froei  an  administrative 
standpoint  to  continue  to  use  the  Level 
A  and  Level  B  designations  for  all 
surveys  until  a  few  enforcement  ^stem 
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and  accompanying  forms  and 
procedures  are  in  place.  This  policy  is 
reflected  by  the  reference  to  Level  A 
and  Level  B  in  parts  442,  488,  489,  and 
498.  These  references  to  Level  A  and 
Level  B  will  be  removed  in  the  OBRA 
enforcement  rule.  Accordingly,  the 
following  listing  of  requirements 
designated  as  Level  A  or  Level  B,  as 
published  in  the  February  2, 1989 
Federal  Register,  is  repeated  here  for 
informational  purposes. 


87 


UMI 


Section 

Level  A 

Level  B 

483.10 .... 

Resident  rights 

(a)  Exercise  of 
rights. 

(b)  Notice  of  rights 
and  services. 

(c)  Protection  of 
resident  funds. 

(d)  Free  choice. 

(e)  Privacy  and 
confidentiality. 

(0  Grievances, 
(g)  Examination  of 

survey  results, 
(h)  Work, 
(i)  Mari. 

(j)  Access  to  facility, 
(k)  Access  and 

visitatk^n  rights. 
(1)  Telephone, 
(m)  Personal 

property, 
(n)  Married  couples. 
(o)SeH 

administration  of 

drugs. 

483.12... 

Admission,  transfer 

(a)  Transfer  and 

and  discharge. 

Discharge. 

(b)  Notice  of  bed- 
hoMpolkry  and 
readmission. 

(c)  Equal  access  to 

quality  care. 

(d)  Admissions 
poHcy. 

(e)  Resktent  care 
polKies. 

483.13... 

Resident  behavior 

(a)  Restraints. 

and  facility 

- 

practices. 

(b)  Abuse 

(c)  Staff  treatment 

483.15.... 

Quality  o(  life 

(a)  Dignity. 
(b)Se«- 

determinatnn 

and  participatkxi. 

(c)  Partk:ipation  in 

resident  and 

family  groups. 

(d)  Partk^ipatkjn  in 

other  activities. 

(e)  Accommodatkxi 

of  needs. 

(f)  Activities 

(g)  Social  Services. 

(h)  Environment. 

483.20 .... 

Resident 

(a)  Admissk>n 

assessment 

orders. 

(b)  Comprehensive 
assessments. 

(c)  Accuracy  of 
assessments. 

(d)  Comprehensive 
care  plans. 

(e)  Discharge 
summary. 

Sectkxi 


483.25 . 


483.28. 


483.29. 


483.30. 


Level  A 
requirement 


Quality  of  care.. 


Nursing  services- 
skilled  nursing 
facilities. 


Nursing  servKes — 
intermediate 
care  facilities. 

Nursing  servk:es 


Level  B 
requirement 


483.35. 


483.40. 


Dietary  seorices.. 


PhysKian  services.. 


483.45 . 


Specialized 
rehabilitative 
aervKes. 


(f)  Preadmisskjn 
screening  for 
mentally  ill 
indlvkjuals  and 
individuals  ninth 
mental 
retardatk>n. 

(a)  Activities  of 
daily  livirig. 

(b)  Viskjn  and 
hearing. 

(c)  Pressure  sores. 

(d)  Urinary 
irxxxitinence. 

(e)  Range  of 
motwn. 

(0  Psychosocial 
functk)ning. 

(g)  Naso-gastric 
tubes. 

(h)  Acckjents. 
(i)  Nutritk>n. 
(i)  Hydratwn. 
(k)  Special  needs. 
(I)  Drug  therapy, 
(m)  Med«atx>n 
enors. 

(a)  Director  of 
nursing  services. 

(b)  Charge  nurse. 

(c)  Tv»enty-four 
hour  nursing 
sen«k». 


(a)  Sufficient  staff. 

(b)  Registered 
nurse. 

(c)  Nursing 
facilities:  Waiver 
of  requirement  to 
provide  licensed 
nurses  on  a  24- 
hour  basis. 

(d)  SNFs;  Waiver  of 
the  requirement 
to  provkje 
servk:es  of  a 
registered  nurse 
for  fTxxe  than  40 
hours  a  week. 

(a)  Staffing. 

(b)  Suffeient  staff. 

(c)  Menus  and 
nutritk>nal 
adequacy. 

(d)  Food. 

(e)  Therapeutic 
diets. 

(f)  Frequency  of 
meals. 

(g)  Assistive 
devices. 

(h)  Sanitary 
corxlitions. 

(a)  PtiysKian 
superviswn. 

(b)  PhysKian  visits. 

(c)  Frequency  of 
physician  visits. 

(d)  Availability  of 
physkMns  for 
emergerK:y  care. 

(e)  Physwian 
detegatnnof 
tasks. 

(a)  Prevision  of 
serviOM. 


Sectkjn 


483.55 . 


483.60 ... 


Level  A 
requirement 


Dental  servk^s.. 


Pharmacy  senrices. 


483.65 .... 


483.70 ... 


Infection  control . 


483.75 .... 


Physk:al 
environment 


Administration.. 


Level  B 
requirement 


(b)  Qualifications, 
(a)  Advisory  dentist. 
(b)Outskle 

servKes. 

(c)  Skilled  nursing 
facilities. 

(d)  Nursing 
facilities. 

(a)  Mett>ods  and 
procedures. 

(b)  Procedures. 

(c)  Ptiarmaceutx;al 
servKes 
committee. 

(d)  Servwe 
consultatkxi. 

(e)  Drug  regimen 
review. 

(0  Labeling  of 

drugs  and 

bk>logk:als. 
(g)  Storage  of  drugs 

and  bkilogicals. 

(a)  infectk^n  control 
programs. 

(b)  Preventing 
spread  of 
infectk>n. 

(c)  Linens. 

(a)  Life  safety  from 
fire. 

(b)  Emergency 
power. 

(c)  Space  and 
equipment 

(d)  Reskjent  rooms. 

(e)  Toilet  facilities. 

(f)  Resident  call 
system. 

(g)  Dining  and 
resklent  activities. 

(h)  Other 
environmental 
conditk>ns. 

(a)  Lksensure. 

(b)  Compliance  with 
Federal,  State 
and  local  laws. 

(c)  Compliance  with 
Federal,  State 
and  k)cal  laws 
and  professional 
standards, 
elfectlve  October 
1,  1990. 

(d)  Relationship  to 
other  HHS 
regulatk>ns. 

(e)  Governing  body. 

(f)  Institutional  plan 
and  budget. 

(g)  Required 
training  of  nurse 
akles. 

(h)  Proficiency  of 

nurse  aides, 
(i)  Staff 

qualifies  tioi 
(j)  Use  of  outskje 

resources. 
(k)  Medwal  director. 
(I)  Laboratory 

servwes. 
(m)  Radnlogy  and 

other  diagnostk: 

services, 
(n)  Clinical  records. 
(0)  Disaster  and 

emergency 

preparedness. 


II 
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Section 

LmMA 

Lev«IB 

raquremant 

requremem 

(p)  Transfer 

agreemerrt. 

(q)Utitzatnn 

review. 

(f)  Quality 

assessment  and 

assurance. 

(s)  asdosura  o( 

ovMiership. 

(t)  Independent 

medical 

evelustion  and 

Mjdil 

Section  483.05    Definitions 

Summary  of  Provisions 

Section  483.05  specifies  the  definition 
of  "facility"  for  purposes  of  subpart  B. 

Comments  and  Responses 

There  were  no  public  comments  on 
§  483.05.  Nonetheless,  we  are  making  a 
clarification  to  the  definition  of 
"facility".  We  believe  that  the  change  in 
the  definition  is  necessary  because  of 
the  misunderstanding  that  gave  rise  to 
the  statutory  requirement  relating  to 
intrafacility  transfers  in  sections 
4008(h)(2)(G)  and  4801(e)(8)  of  OBRA 
'90.  The  statutory  authority  under  which 
a  "distinct  part"  is  considered  to  be  a 
SNF  or  NF  is  the  language  in  sections 
1819  and  1919  of  the  Act  at  the 
beginning.  However,  the  term  facility  is 
often  used  to  denote  not  just  a 
participating  entity  but  also  a  larger 
institution  of  which  the  participating 
entity  is  a  part. 

Summary  of  Change  to  §  483.05 

We  have  added  a  sentence  to  the 
definition  of  "facility  to  clarify  the  fact 
that,  for  purposes  of  Medicare  and 
Medicaid  eligibility,  coverage,  and 
certification,  and  payment,  this  term 
refers  to  the  entity  that  participates  in 
the  program,  whether  or  not  the 
participating  entity  is  comprised  of  the 
entire  institution  or  a  distinct  part  of  the 
institution. 

Section  483.10    Resident  Rights 

Summary  of  Provisions    • 

Section  483.10  specifies  that  the 
resident  has  a  right  to  a  dignified 
existence,  self-determination,  and 
communication  with  and  access  to 
persons  and  services  inside  and  outside 
fhe  facility.  Section  483.10  also  specifies 
that  the  facility  must  assert,  protect,  and 
facilitate  the  exercise  of  these  rights. 
Under  present  rules,  resident  rights  are 
categorized  as  an  individual  provision 
within  a  condition. 

Section  483.10(a)  specifies  that  (1)  The 
resident  has  the  right  to  exercise  his  or 


her  right  as  a  resident  of  the  facility,  and 
as  a  citizen  or  resident  of  the  United 
States,  including  the  right  to  file 
complaints;  (2)  the  resident  has  the  right 
to  be  free  of  coercion  or  reprisal  from 
the  facility  in  exercising  his  or  her 
rights;  and  (3)  an  individual  appointed 
imder  State  law  may  exercise  a 
resident's  rights  when  a  resident  has 
been  adjudicated  to  be  incompetent. 

Section  483.10(b)  requires  that  the 
facility  must  inform  the  resident  of  his  or 
her  rights  and  all  rules  governing 
resident  conduct  and  responsibilities 
during  the  stay  in  the  facility.  The  notice 
must  include  the  State's  notice  of  rights 
and  obligations  of  residents  of  nursing 
facilities  (and  spouses  of  such  residents) 
under  the  Medicaid  program.  States  are 
required  to  develop  this  notice  by 
section  1919(e)(6)  of  the  Act.  Section 
4801(e)(10)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  '9a 
Pub.  L  101-508)  requires  that  these 
statements  be  included  in  the  facility's 
notice  to  the  resident  and  so  we  have 
included  that  requiren>ent  here. 

Section  483.10(c)  specifies  that  a 
resident  is  not  required  to  deposit 
personal  funds  with  the  facility,  and  the 
resident  may  designate  another  party  to 
manage  his  or  her  finances. 

Section  483.10(d)  specifies  that  a 
resident  has  the  right  to  choose  an 
attending  physician,  be  informed  in 
advance  of  care  and  treatment,  and  to 
participate  in  development  of  his  or  her 
plan  of  care. 

Section  483.10(e)  provides  that  a 
resident  has  the  right  to  refuse  the 
release  of  personal  and  clinical  records 
to  any  individual  outside  of  the  facility, 
except  when  required  to  release  to 
another  health  care  institution  by  law, 
or  third  party  payment  contract. 

Section  483.10(f)  specifies  that  a 
resident  has  a  right  to  treatment  or  care, 
and  the  right  to  prompt  efforts  by  the 
facility  to  resolve  a  grievance. 

Section  483.10(g)  provides  that  a 
resident  has  the  right  to  examine  the 
results  of  the  most  recent  survey  of  the 
facility  conducted  by  Federal  and  State 
surveyors. 

Section  483.10(h)  specifies  the  work 
requirement  and  the  resident's  right  to 
perform  services  for  the  facility  when 
the  need  or  desire  for  work  is 
documented  in  the  plan  of  care. 

Section  483.10(i)  specifies  that  a 
resident  has  the  right  to  privacy  in 
written  communication  including  the 
right  to  serui  and  receive  unopened  mail 
promptly. 

Section  483.10{j),  Level  B  requirement: 
Access  to  the  facility,  was  only  effective 
only  until  October  1, 1990.  Therefore  we 


propose  to  eliminate  H.  All  subsequent 
paragraphs  are  redesignated. 

Section  4e3.10(k)  (redesignated  to 
S  483.10(j))  specifies  that  a  resident  has 
a  right  to  receive  immediate  family 
members  or  other  relatives  at  any  hour, 
and  other  visitors  at  a  reasonable  hour 
by  arrangement  with  the  facility. 

Section  483.10(1)  (redesignated  to 
S  483.10(k)  in  this  final  rule)  provides 
that  a  resident  has  the  right  to  be 
provided  use  of  a  telephone. 

Section  483.10(m)  (redesignated  to 
§  483.10(1)  in  this  final  rule]  specifies 
that  a  resident  has  the  right  to  retain 
and  use  personal  possessions,  unless  to 
do  so  would  infringe  upon  rights  or 
health  and  safety  of  other  residents. 

Section  483.10(n)  (redesignated  to 
§  483.10(m)  in  this  final  rule]  specifies 
that  a  resident  has  the  right  to  share  a 
room  in  a  facility  with  a  spouse  when 
both  spouses  consent  to  the 
arrangement. 

Section  483.10(o)  (redesignated  to 
1 483.10(n)  in  this  final  rule)  provides 
that  an  individual  may  self-administer 
drugs  only  if  the  interdisciplinary  team 
determines  that  it  is  safe. 

Section  483.10(o)  specifies  the 
resident's  ri^t  to  refuse  transfer  from  a 
room  on  one  distinct  part  of  a  facility  to 
a  room  in  another  distinct  part  of  the 
facility  for  purposes  of  obtaining 
Medicare  of  Medicaid  eligibility  or 
without  medical  justification  (to  create 
vacancies  for  purposes  of  admitting 
other  individuals  who  may  be  eligible 
for  these  programs  to  distinct  parts  to 
which  payments  may  be  made). 

Comments  and  Responses 

Comment-  A  number  of  commenters 
representing  mental  health  interests 
requested  that  we  add  to  the  opening 
statement  for  resident  rights  that  each 
resident  has  the  right  to  treatment  for 
the  mental  and  physical  conditions 
identified  in  his  or  her  comprehensive 
plan  of  care. 

Response:  We  do  not  beUeve  the 
recommended  changes  would  have  the 
intended  result  Instead,  we  believe  that 
the  appropriate  means  to  assure  that 
residents  with  mental  or  other  illnesses 
receive  the  treatment  they  need  is 
through  enforcement  of  the  requirements 
relating  to  properly  assessing  care  given 
and  company  the  provision  of  services 
actually  furnished  to  those  required  to 
meet  the  resident's  identified  needs.  We 
address  several  mental  health  treatment 
issues  in  additional  responses.  (See 
SS  483.20(b)(2)(iii)  and  (vii);  483^f); 
483.25(0:  and  483.45(a)). 

Comment  The  regulations  addressing 
resident  incompetence  and  devolution  of 
rights  elicited  over  twenty  responses; 
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commenters  overwhelmingly  opposed 
the  proposed  wording  of  §  483.10(a)(3). 
Almost  all  commenters  asked  that  the 
rule  address  non-adjudicated 
determinations  of  incompetency  as  well 
as  adjudicated  cases  because  they 
asserted  that  residents  often  are  not 
adjudicated  incompetent  but  are  too 
confused  or  ill  to  exercise  their  rights 
effectively  without  the  assistance  of 
others.  Because  the  OBRA  '87  provision 
concerning  competency  fails  to  address 
non-adjudicated  situations,  we  did  not 
include  a  provision  in  the  February  2, 
1989  final  rule  specifically  addressing 
these  cases.  Commenters  charged  that 
this  omission  has  the  effect  of  requiring 
adjudication  before  anyone  else  can 
exercise  a  resident's  rights.  Also,  they 
claimed  that  this  omission  either 
confiicts  with  State  laws  or  excludes 
from  consideration  a  variety  of  State- 
authorized  means  of  handling  resident 
incapabilities  through  non-judicial 
designation  of  legal  surrogates,  such  as 
durable  powers  of  attorney,  living  wills, 
or  natural  death  laws.  By  ruling  out 
these  advance  directives,  we  would 
effectively  restrict  a  resident's  right  to 
self-determination. 

Response:  In  order  to  avoid  such 
ambiguity,  we  accept  commenters' 
recommendations  that  we  include  a 
statement  dealing  with  non-adjudicated 
cases  of  incompetence.  Because  of  the 
variance  in  State  laws  concerning  the 
issue  of  exercise  of  resident  rights,  we 
are  deferring  entirely  to  State  law  in 
these  cases  as  we  have  already  done 
with  adjudicated  cases.  We  are  adding  a 
provision  at  §  483.10(a)(4)  which 
recognizes  State  mechanisms  to 
designate  legal  surrogates  through  non- 
judicial means.  To  the  extent  that  State- 
designated  mechanisms  for  either 
adjudicated  or  non-adjudicated 
residents  rely  on  a  physician's 
determination  of  incapacity  or 
incompetence,  we  bow  to  the  State's 
authority  to  regulate  in  what  has 
traditionally  been  a  State  matter. 

Comment:  Thirteen  commenters 
responded  to  the  preamble  discussion 
on  informing  the  resident  of  rights  and 
responsibilities  of  the  meaning  of  "in  the 
language  that  he  or  she  understands", 
which  was  contained  in  regulations  at 
§  483.10(b)(1).  The  requirement  is  that 
facilities  must  notify  residents  of  their 
rights.  Several  commenters  objected  to 
the  many  forms  in  which  we  suggested 
the  notice  of  rights  should  be  given  (e.g., 
use  of  written  foreign  language 
translations  and  interpreters  for  non- 
English  speaking  residents  and  large 
print  or  sign  language  interpretation  for 
those  with  visual  or  hearing 
impairment).  Some  suggested  that  we 


clarify  in  the  interpretative  guidelines 
that  using  family  members  or  other 
appropriate  third  party  representatives 
to  provide  translations  for  the  resident 
would  be  sufficient.  Other  commenters 
praised  this  clarification  and  requested 
that  it  be  included  in  the  regulations 
text. 

Response:  We  are  retaining  the 
regulation  as  it  was  presented  in  the 
February  2, 1989  final  rule.  We  believe 
the  approach  we  recommended  in  the 
preamble  to  that  rule  was  sufficiently 
flexible  not  to  place  an  undue  burden 
upon  facilities.  That  is,  for  foreign 
languages  commonly  encountered  in  the 
facility's  locale,  the  facility  should  have 
written  translations  of  its  statement  of 
rights  and  responsibilities  and  should 
make  the  services  of  an  interpreter 
available.  In  the  case  of  uncommon 
foreign  languages,  however,  a 
representative  of  the  resident  may  sign 
that  he  has  interpreted  the  statement  of 
rights  to  the  resident  prior  to  the 
resident's  acknowledgment  of  receipt. 
For  hearing  impaired  residents  who 
communicate  by  signing,  the  facility 
would  similarly  be  expected  to  provide 
an  interpreter.  Large  print  texts  of  the 
facility's  statement  of  resident  rights 
and  responsibilities  should  also  be 
available  for  the  many  residents  who 
need  them.  We  do  not  believe  a  facility 
should  avoid  its  responsibility  to  see 
that  the  resident  knows  what  his  or  her 
rights  are  and  what  is  expected  of  him 
or  her. 

Comment:  Fifteen  commenters  asked 
for  clarification  of  either  "during  a 
resident's  stay"  or  "all  rules  and 
regulations"  in  the  regulation  at 
§  483.10(b)(1). 

Response:  We  believe  that  "during  a 
resident's  stay"  means  that  any  time 
State  or  Federal  laws  relating  to 
resident  rights  or  facility  rules  changes, 
residents  must  promptly  be  apprised  of 
these  changes.  "All  rules  and 
regulations"  relates  to  facility  policies 
governing  resident  conduct.  A  facility 
cannot  reasonably  expect  a  resident  to 
abide  by  rules  about  which  he  or  she 
has  never  been  told.  Whatever  rules  the 
facility  has  formalized  and  by  which  it 
expects  residents  to  abide  should  be 
included  in  the  statement  of  rights  and 
responsibilities. 

Comment:  We  received  over  60 
comments  on  §  483.10(b)(2).  which  deals 
with  the  resident's  right  to  inspect  and 
purchase  photocopies  of  his  or  her 
records.  A  sizable  number  of  resident 
advocates  asked  for  the  right  to  inspect 
records  immediately  upon  request.  They 
were  willing,  however,  to  wait  48  hours 
to  obtain  photocopies.  This  group  of 
commenters  pointed  out  that  current 


records  are  available  immediately  to 
staff,  consultants,  and  Federal  and  State 
inspectors.  They  believe  that  residents 
should  also  have  immediate  access. 
Several  commenters  also  believed  that 
requiring  a  written  request 
disadvantaged  some  residents  with 
disabilities  and  that  an  oral  request 
should  be  sufficient. 

An  equally  sizable  group  of  provider- 
based  commenters  claimed  that  48  hours 
was  not  long  enough  to  produce  records. 
They  pointed  out  that  in  the  case  of 
some  long  term  residents,  medical 
records  can  be  extremely  voluminous. 
Current  records  are  periodically  thinned. 
Older  records  may  be  warehoused  away 
from  the  unit  or  even  the  facility,  and 
several  days  might  be  required  for 
retrieval.  Facility-based  commenters 
asked  for  from  2  to  7  working  days  to 
fulfill  a  request  to  see  records. 

Response:  In  keeping  with  the 
Institute  of  Medicine  (loM) 
recommendation  that  residents  should 
be  as  informed  and  in  control  of  their 
care  as  possible,  we  concur  with  the 
view  of  resident  advocates  that  a 
resident  should  have  the  same  right  of 
access  to  his  or  her  current  records  that 
staff,  consultants  or  inspectors  have  and 
that  an  oral  request  should  suffice.  We 
also  recognize  the  validity  of  the 
facilities'  position  concerning  older 
records.  We  are  therefore  amending 
§  483.10(b)(2)  to  grant  residents  access 
within  24  hours  to  records  which  would 
include  clinical  records  as  specified  in 
OBRA  '90  and  according  to  commenters 
request.  We  are  not  allowing  immediate 
access  to  current  records  so  as  not  to  go 
beyond  the  OBRA  '90  provisions  which 
allow  24  hours  for  facilities  to  obtain 
clinical  records.  Upon  provision  of  the 
records,  new  or  old,  a  facility  would  be 
allowed  two  working  days  in  which  to 
provide  photocopies  at  the  resident's 
expense. 

Comment:  Several  commenters 
responded  to  the  statement  in 
§  483.10(b)(2)  that  a  resident  should 
have  access  to  "all  records  pertaining  to 
the  resident."  Some  asked  that  we  limit 
records  to  medical  records  while  others 
applauded  the  inclusiveness  of  this 
statement.  Two  commenters  asked  that 
facility  incident  reports  not  be 
considered  a  part  of  resident  records. 

Response:  We  are  leaving  the  term 
"all  records"  as  stated  in  the  February  2 
rule  because  we  agree  with  those 
commenters  that  believe  that  a  resident 
should  have  access  to  all  records 
pertaining  to  him  or  her  such  as  trust 
fund  ledgers,  contracts  with  the  facility, 
and  facility  incident  reports  which 
involve  him  or  her.  This  also  includes 
clinical  records  as  specified  by  the 


IL 


'ederal  Register  /  Vol.  56.  No.  187  /  Thursday.  September  26,  1991  /  Rules  and  Regulations    48831 


provisions  of  OBRA  '90  and.  for 
consistency,  we  are  allowing  facilities 
24  hours  to  grant  access  to  all  listed 
records. 

Comment:  As  was  the  case  with 
comments  on  the  October  16, 1987 
proposed  rule,  a  handful  of  commenters 
again  asked  that  we  qualify  the  right  to 
inspect  records  with  ^e  statement 
"unless  medically  contraindicated." 

Response:  As  we  explained  in  the 
preamble  to  the  February  2, 1989  rule, 
we  have  eliminated  this  qualifier  from 
all  rights.  This  decision  was  based  on 
the  overwhelming  response  of 
commenters  to  the  October  16, 1987 
proposed  rule  who  favored  deletion  of 
such  phrases  and  upon  our  belief  that 
each  resident  should  have  as  much 
control  as  possible  over  his  or  her  care. 
Other  provisions  relating  to  the  exercise 
of  resident  rights  should  assure  that 
incompetent  residents  do  not  have 
inappropriate  access  to  records  relating, 
for  example,  to  their  treatment. 

Comment:  Thirteen  commenters, 
mostly  representing  facilities,  expressed 
the  belief  that  the  role  of  informing  the 
resident  of  both  his  or  her  medical 
condition  and  health  status  clearly 
belongs  to  the  physician,  not  the  facility. 
Some  commenters  believed  the  facility 
should  only  be  responsible  for 
responding  to  a  resident's  questions 
concerning  what  he  or  she  had  been  told 
by  the  physician,  but  another  group  of 
commenters  believed  that,  even  in 
responding  to  questions,  the  facility 
could  be  placed  in  jeopardy  for 
miscommunicating  medical  information 
that  requires  a  physician's  professional 
opinion.  In  such  cases,  they  stated  it 
would  be  improper  for  facility  staff  to 
answer  specific  questions. 

Response:  We  note  that  proposed 
regulations  at  S  483.10(b)(3)  would  have 
qualified  the  right  to  be  fully  informed 
with  "by  a  physician."  We  did  not  place 
this  qualifier  in  the  final  rule  because 
we  did  not  wish  to  absolve  the  facility 
of  all  responsibility  for  communicating 
with  the  resident  concerning  his  or  her 
health  status.  We  do  not  feel  the  change 
is  appropriate  now.  This  provision  is 
consistent  with  5  483.10  (d)(2)  and  (d)(3), 
which  require  that  the  resident  be 
informed  of  changes  in  his  or  her  care  or 
treatment  and,  unless  a  State  authorized 
surrogate  decision  maker  is  involved,  be 
allowed  to  participate  in  the  planning  of 
his  or  her  care.  While  professional 
ethics  would  dictate  that  discussion  of 
some  matters  requires  a  physician,  the 
in-house  interdisciplinary  care-planning 
process  should  be  discussed  with  the 
resident.  The  facility  has  always  been  in 
the  position  of  contacting  the  physician 
when  only  a  physician's  judgment  will 
suffice.  In  sensitive  areas  of  discussion 


with  the  resident,  the  facility  staff  would 
not  act  in  violation  of  this  requirement 
should  they  refer  the  resident's 
questions  to  the  attending  physician  or  a 
facility  physician.  However,  we  expect 
facility  staff,  especially  medical  social 
workers,  to  routinely  communicate  in 
layman's  terms  information  about  health 
status  to  the  resident. 

Comment:  Nine  commenters 
responded  to  the  requirement  at 
§  483.10(b)(4)  that  residents  have  the 
right  to  refuse  treatment  and 
participation  in  experimental  research. 
Several  of  them  were  concerned  that  the 
statement  does  not  deal  with 
incompetent,  yet  non-adjudicated 
residents  incapable  of  making  informed 
decisions.  They  believed  that  to  allow 
such  individuals  to  refuse  food  and 
water  when  not  in  mental  control  is 
irresponsible.  Some  of  these 
commenters  questioned  our  solution,  in 
non-adjudicated  cases,  that  if  the  refusal 
of  all  treatment  is  persistent  and 
consistent,  the  facility  may  have 
grounds  for  discharge  of  the  resident. 
One  commenter  suggested  that  we 
consider  adding  to  the  regulation  our 
interpretation  that  a  petition  for  a  court- 
appointed  guardian  be  considered  in 
such  cases.  Another  suggested  that  the 
regulations  should  emphasize  the 
facility's  obligation  to  offer  the  least 
restrictive  treatment  modality  to 
patients  in  need  of  some  form  of 
treatment  and  should  require  the  facility 
to  offer  rehabilitative  alternatives  in  the 
face  of  persistent  refusal. 

Response:  We  are  clarifying  in  a  new 
§  483.10(a)(4)  that  we  defer  to  whatever 
legal  processes  a  State  has  adopted  for 
dealing  with  incompetence  or  incapacity 
on  the  part  of  a  resident.  Some  of  these 
legal  processes  may  involve  the  use  of 
the  courts  to  adjudge  an  individual 
incompetent  and  appoint  a  guardian  or 
conservator.  Other  State  designated 
instruments,  such  as  a  durable  power  of 
attorney,  are  non-adjudicative  because 
they  do  not  involve  the  use  of  the  courts 
to  permit  another  person  to  act  on 
behalf  of  the  resident.  Some  State 
processes  discriminate  between  areas 
where  a  resident  is  competent  and  areas 
where  a  surrogate  is  empowered  to 
make  divisions.  We  recognize  any  legal 
surrogate  designated  in  accordance  with 
State  law,  whether  appointed  by 
adjudicative  or  non-adjudicative  means 
and  to  any  extent  designated. 

We  believe  that,  whether  or  not  a 
resident  is  incompetent,  consistent 
refusal  of  treatment  over  time  must  be 
honored,  but  in  compliance  with  State 
law  and  case  law.  The  resident  has  the 
right  to  refuse  treatment.  This  refusal 
and  the  facility's  response  to  it  must  be 
consistently  documented  before  a 


facility  can  legitimately  consider 
discharge  as  an  option.  A  pattern  of 
failure  to  document  the  resident's 
refusal  of  treatment  and  the  facility's 
efforts  to  employ  alternate  modalities  of 
treatment  before  resorting  to  discharge 
as  the  ultimate  solution  could  lead  to  a 
deficiency  for  discharging  without 
adequate  grounds  and/or  for  a  failure  to 
provide  an  adequate  quality  of  care. 

Comment:  Fourteen  commenters 
responded  to  S  483.10(b)(5)  and  (b)(6). 
which  concern  notification  of  residents 
about  Medicare  and  Medicaid  and  about 
services  offered  by  the  facility  but  not 
covered  by  Medicare  and  Medicaid.  The 
largest  number  of  commenters  requested 
clarification  of  "periodically"  in 
§  483.10(b)(6).  Two  commenters  termed 
these  requirements  onerous  because  the 
number  of  items  in  the  State  plan  or 
o^ered  by  facilities  are  numerous  and 
change  often.  They  believed  a  list  of 
what  the  Medicaid-eligible  resident  is 
responsible  for  or  a  notice  of  changes  in 
the  cost  of  services  used  by  a  private 
pay  resident  should  be  sufficient. 
Another  commenter  urged  us  to  publish 
a  hst  of  items  and  services  that  are 
included  in  nursing  facility  services  and 
for  which  the  resident  may  not  be 
charged.  Still  other  commenters  asked 
for  30  days  written  notice  of  any 
changes  in  the  list  of  services  covered 
by  the  State  plan  and  charges  for 
uncovered  services. 

Response:  These  two  requirements 
(§  483.10(b)(5)  and  (b)(6))  are  taken 
directly  from  section  1919(c)(l)(B)(iii  and 
iv)  of  the  Act  as  amended  by  OBRA  '07. 
When  the  two  provisions — one  relating 
to  Medicaid  recipients  and  the  other 
relating  to  non-Medicaid  recipients — are 
considered  together,  the  thrust  of  these 
provisions  becomes  clear:  Residents 
should  be  told  in  advance  when  changes 
will  occur  in  their  bills.  Therefore,  we 
interpret  "periodically"  to  mean 
whenever  changes  are  being  introduced 
that  will  affect  the  resident's  liability. 
The  items  and  services  which  may  be 
charged  to  a  resident's  personal  funds 
are  being  clarified  as  part  of  a  separate 
regulation  published  as  a  notice  of 
proposed  rulemaking  on  March  20, 1990 
at  55  FR  10258. 

Comment:  Three  commenters  asked 
that  S  483.10(b)(7)(ii),  which  requires  a 
facility  to  noti^  residents  of  their  right 
to  file  complaints  in  certain  instances, 
be  expanded  to  include  notice  of  the 
resident's  right  to  complain  to  the  State 
licensure  office,  the  ombudsman 
program,  the  protection  and  advocacv 
network,  the  adult  protective  services, 
and  the  Medicaid  fraud  control  unit. 
They  asked  that  the  names,  addresses, 
and  phone  numbers  of  each  of  these 
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advocacy  groups  be  included  in  the 
notice  of  rights  as  well  as  be  required  to 
be  posted  so  that  this  information  is 
easily  accessible  to  residents  and 
visitors. 

Response:  We  agree  with  these 
commenters  that  the  notice  of  rights  is 
an  appropriate  place  to  present 
information  about  the  various  State 
agencies  acting  as  client  advocates. 
Section  483.10(f)(1)  assures  that 
residents  have  the  right  to  voice 
grievances,  and  §  483.10(g)(2)  requires 
that  residents  receive  information  about 
such  organizations  and  be  afforded  the 
opportunity  to  contact  these  agencies. 
However,  nowhere  do  we  currently 
require  that  detailed  information  about 
how  to  contact  these  agencies  (i.e. 
name,  mailing  address  and  telephone 
number)  be  placed  in  every  resident's 
hands  at  the  time  of  admission.  We  are 
therefore  amending  §  483.10(b)(7)  to 
include  a  requirement  that  the  statement 
of  rights  contain  the  name,  mailing 
address  and  telephone  number  of 
relevant  advocacy  agencies.  By  relevant 
advocacy  agencies  we  mean,  the  State 
survey  and  certification  agency,  the 
State  licensure  office  (usually 
synonymous  with  the  survey  and 
certification  agency),  the  ombudsman 
program  established  by  the  State  under 
the  Older  Americans  Act  of  1965;  the 
protection  and  advocacy  system  for 
developmentally  disabled  individuals 
established  under  the  Developmental 
DisabiUties  Assistance  and  Bill  of  Rights 
Act;  the  protection  and  advocacy  system 
established  under  the  Protection  and 
Advocacy  for  Mentally  111  Individuals 
Act;  and  the  Medicaid  fraud  control  unit 
established  under  section  1903(q)  of  the 
Act,  as  amended  by  the  Medicare- 
Medicaid  Anti-Fraud  and  Abuse 
Amendments  of  1977. 

Our  rationale  for  imposing  this 
requirement  is  that  we  believe  it  does  a 
resident  or  his  or  her  representative 
little  good  to  tell  him  or  her  that  he  or 
she  can  complain  without  supplying 
specific  information  concerning  relevant 
advocacy  agencies.  The  written 
statement  of  rights  given  at  the  time  of 
admission  is  likely  to  be  retained  by  the 
resident  or  representative  and  is, 
therefore,  an  appropriate  place  to  hst 
these  client  advocacy  agencies.  Section 
1919(c)(l)(x)  gives  the  Secretary  the 
authority  to  establish  other  rights.  We 
believe  this  requirement  is  an  extension 
of  the  rights  specified  in  section  1919(c). 

We  do  not  believe  this  requirement  is 
overly  burdensome  since  most  of  this 
information  should  be  readily  available 
to  the  facility.  For  instance,  in  order  to 
transfer  or  discharge  a  resident,  OBRA 
"87  amended  section  1919(c)(2)(B)(iii)  of 


the  Act  to  require  that  the  NF  include  in 
the  transfer  or  discharge  notice  identical 
information  about  the  State  ombudsman 
and,  as  appropriate,  the  protection  and 
advocacy  systems  for  individuals  with 
mental  retardation/developmental 
disabilities  and  mental  illness. 

Comment:  Two  commentere 
responded  that  §  483.10(b)(8),  which 
requires  facilities  to  tell  residents  how 
to  contact  their  physicians,  as  presented 
in  the  February  2  rule,  implies  that  the 
facility  chooses  the  physician 
responsible  for  the  resident's  care.  They 
asserted  that  in  fact,  the  reverse  is 
usually  the  case.  The  resident  or 
responsible  party  chooses  the  physician 
and  should  inform  the  facility  as  to 
whom  the  treating  physician  is  and 
when  a  change  occurs.  They  stated  that 
only  in  rare  instances  should  the  facility 
have  to  secure  a  physician  without  prior 
consultation  with  the  resident  or 
responsible  party. 

Response:  This  provision  was  added 
to  the  list  of  resident  rights  because 
commenters  on  the  proposed  rule 
alleged  that  many  residents  have  no 
knowledge  who  is  their  attending 
physician  or  how  to  contact  him  or  her. 
While  the  resident  has  the  right  to 
choose  a  physician,  and  most  residents 
may  do  so,  the  resident  may  not  have 
exercised  this  right  and  may  not  know 
whom  to  contact.  When  a  resident  has 
selected  an  attending  physician,  it  is 
appropriate  for  the  NF  to  confirm  that 
choice  when  complying  with  this 
requirement.  When  a  resident  has  no 
attending  physician,  it  is  appropriate  for 
the  NF  to  obtain  one  and  inform  the 
resident. 

Comment  Several  commenters  asked 
that  we  specify  "primary"  or  "attending" 
physician  in  §  483.10(b)(8)  because  some 
residents  have  several  di^erent 
physicians.  Other  commenters  noted 
that  facilities  often  use  clinics  and  that 
the  name,  address,  and  telephone 
number  of  the  clinic  should  be  sufficient. 

Response:  We  believe  "the  physician 
responsible  for  his  or  her  care"  means 
the  attending  or  primary  physician  or 
clinic,  whichever  is  responsible  for 
managing  the  resident's  plan  of  care  and 
excludes  other  physicians  whom  the 
resident  may  see  from  time  to  time. 

Comment-  Ten  commenters  responded 
to  the  requirement  at  S  483.10(b)(9) 
based  on  OBRA  '87  that  facilities 
provide  information  about  Medicare  and 
Medicaid.  Several  commenters  objected 
to  having  to  provide  oral  information  to 
potential  residents.  They  asked  that  this 
requirement  be  limited  to  referring 
individuals  to  the  appropriate  agency  for 
explanation  if  the  individual  could  not 
read  or  understand  the  written  material 


presented.  Another  commenter  asked  us 
to  define  the  parameters  of  a  "potential" 
resident.  Other  commenters  believed 
that  the  State  or  Federal  government 
should  prepare  the  written  materials  on 
how  to  apply  for  Medicaid  and 
Medicare. 

Response:  Since  OBRA  '87  requires 
that  the  facility  provide  residents  or 
individuals  applying  to  reside  in  the 
facility  with  oral  and  written 
information,  we  caimot  alter  this 
requirement.  Written  materials  issued 
by  the  State  Medicaid  agency  and  the 
Federal  government  relating  to  these 
benefits  may  be  used.  Also,  we  believe 
that  facilities  may  fulfill  their  obligation 
to  inform  orally  residents  or  applicants 
for  admission  about  how  to  apply  for 
Medicaid  or  Medicare  by  assisting  them 
in  contacting  the  local  Social  Security 
Office  or  the  local  unit  of  the  State 
Medicaid  agency.  Nursing  facilities 
catmot  be  expected  to  know  and  are  not 
responsible  for  orally  providing  detailed 
information  on  the  often  complex 
Medicare  or  Medicaid  eligibility  rules.  In 
accordance  with  the  OBRA  '87 
provision,  we  have  substituted  the  term 
"applicants  for  admission"  for  the  less 
precise  "potential  residents." 

Comment  Two  commenters  requested 
that  the  notice  given  under  S  483.10(b)(9) 
should  include  information  about  how  to 
appeal  if  Medicaid  or  Medicare  benefits 
are  denied. 

Response:  Since  other  rules  specify 
that  all  denial  notices  contain 
information  about  appeal  rights,  we 
believe  that  requiring  an  NF  to  discuss 
how  to  file  an  appeal  on  a  resident  right 
is  unnecessary.  Furthermore,  the  OBRA 
'87  provision  upon  which  this 
requirement  is  based  does  not  include 
notice  of  appeal  procedures. 

Comment  One  commenter  asked  if 
the  phrase  "how  to  receive  refunds  for 
previous  payments  covered  by  such 
benefits"  in  {  483.10(b)(9)  is  a  reference 
to  refunds  which  might  be  due  based  on 
publication  of  the  list  of  items  and 
services  furnished  by  a  nursing  facility 
which  are  not  chargeable  to  the  personal 
funds  of  a  resident. 

Response:  We  expect  to  publish  in  a 
forthcoming  proposed  rule  the  list  of 
items  and  services  which  cannot  be 
charged  to  a  resident's  personal  funds. 
We  do  not  anticipate  that  these 
requirements,  even  when  published  as  a 
final  rule,  would  be  applied 
retroactively.  Rather,  the  reference 
relates  to  refunds  due  as  a  result  of 
Medicaid  payments  when  eligibility  has 
been  determined  retroactively. 

Comment  Over  50  commenters 
responded  to  the  requirement 
concerning  notification  of  changes  in  the 
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resident's  health  condition.  Several 
commenters  suggested  this  requirement 
be  rewritten.  As  it  is  currently  worded, 
they  pointed  out.  it  means  that  in  a 
medical  emergency  or  in  the  case  of  a 
competent  individual  the  facility  does 
not  have  to  tell  the  resident  what  is 
happening  to  him  or  her.  Nor.  in  these 
two  situations,  does  the  facility  have  to 
contact  the  resident's  physician  and  the 
legal  representative  or  family  to  notify 
them  of  the  changes. 

Response:  The  interpretation  of  the 
commenters  is  not  what  we  intended. 
We  are  clarifying  the  wording  of  this 
provision  to  indicate  that  in  all  cases, 
whether  or  not  there  is  a  medical 
emergency,  the  facility  must  notify  the 
resident;  his  or  her  physician;  and  any 
legally-appointed  representative  or  an 
interested  family-  member,  if  known.  In 
the  case  of  an  incompetent  individual, 
the  legal  representative  would  make  any 
decisions  that  might  have  to  be  made., 
but  we  believe  the  resident  should  still 
be  told  what  is  happening  to  him  or  her 
even  though  he  or  she  is  not  capable  of 
fully  understanding.  In  the  case  of  a 
competent  individual,  the  facility  must 
still  contact  the  resident's  physician  and 
notify  an  interested  family  member,  if 
known. 

Comment:  A  number  of  commenters 
raised  questions  about  who  must  be 
notified.  Some  felt  that  we  should  not 
use  the  term  "interested  family  member" 
because  it  has  no  legal  status,  because 
some  families  are  very  large  and  many 
members  may  be  "interested",  and 
because  a  competent  resident  should 
either  be  expected  to  notify  the  family 
himself  or  be  afforded  the  choice  of 
whether  he  or  she  wants  to  approve  or 
deny  notification  of  the  family.  Other 
commenters  pointed  out  that  the 
definition  of  a  "legal  representative" 
varies  from  State  to  State  or  even  within 
a  State,  depending  upon  the  instrument 
used.  Another  commenter  asked  why 
the  facility  should  "consult"  with  the 
resident  and  only  "notify"  the  physician, 
rather  than  the  other  way  around. 

Response:  We  agree  that  the  facility 
should  inform  the  resident  of  the 
changes  that  have  occurred  but  consult 
with  the  physician  about  actions  that 
are  needed.  As  we  indicated  in  S  483.10 
(a)(3)  and  (a)(4)  we  defer  entirely  to  any 
State  requirements  relating  to 
designation  of  legal  surrogates  that  may 
be  in  effect.  By  using  the  term 
"interested  family  member"  we  expect 
that  a  family  that  wishes  to  be  informed 
would  designate  one  member  to  receive 
calls.  Even  when  a  resident  is  mentally 
competent,  we  believe  such  a 
designated  family  member  should  be 
notified  of  significant  changes  in  the 


resident's  health  status  because  the 
resident  may  not  be  able  to  notify  them 
personally,  especially  in  the  case  of 
sudden  illness  or  accident. 

Comment:  Twelve  commenters 
objected  to  granting  the  facility  up  to  24 
hours  in  which  to  notify  the  resident's 
physician  and  the  legal  representative  or 
family.  As  some  noted,  a  resident  could 
be  dead  or  beyond  recovery  in  that  time 
and  the  family  would  be  denied  the 
opportunity  of  being  with  their  loved 
one  during  the  time  of  crisis. 

Response:  We  agree  and  have 
amended  the  regulation  to  require  that 
the  physician  and  legal  representative  or 
family  be  notified  immediately. 

Comment:  Fifteen  commenters 
requested  that  we  qualify  "injury"  to 
include  only  those  which  are 
"substantial"  or  "require  physician 
intervention."  Commenters  also  asked 
us  to  defme  a  "significant"  change  in 
health  status  or  treatment. 

Response:  We  recognize  that 
judgment  must  be  used  in  determining 
whether  a  change  in  the  resident's 
condition  is  significant  enough  to 
warrant  notification,  and  accept  the 
comment  that  only  those  injuries  which 
have  the  potential  for  needing  physician 
intervention  must  be  reported  to  the 
physician.  We  have  defined  "significant 
change"  to  mean  deterioration  in  health, 
mental,  or  psychosocial  status  in  either 
life-threalening  conditions  (for  example, 
heart  attack,  stroke]  or  clinical 
complications  (for  example, 
development  of  a  stage  II  pressure  sore, 
onset  or  recurrent  periods  of  delirium). 
A  need  to  alter  treatment  "significantly" 
means  a  need  to  stop  a  form  of 
treatment  because  of  adverse 
consequences  (for  example,  an  adverse 
drug  reaction)  or  commence  a  new  form 
of  treatment  to  deal  with  a  problem  (for 
example,  the  use  of  any  type  of  restraint, 
medical  procedure,  or  therapy  which  has 
not  been  used  on  that  patient  before). 

Comment:  Seventeen  commenters 
responded  to  the  requirement 
concerning  change  in  room  or  roommate 
assignment  at  §  483.10(b)(10)(ii)(A). 
Several  asked  what  the  purpose  of 
notification  of  roommate  change  is. 
Some  consumer  advocates  stated  that 
the  notice  is  meaningless  if  the  resident 
does  not  have  the  right  to  request, 
approve,  or  refuse  a  change  in  room  or 
roommate.  One  such  commenter 
proposed  that  the  residents  subject  to 
involuntary  intra-facility  transfer  should 
have  the  same  rights  available  to  them 
under  the  transfer  and  discharge 
provisions  in  S  483.12.  On  the  other 
hand,  facility  representatives  indicated 
that  they  must  have  the  right  to  make 
practical  and  reasonable  roommate 


changes  since  they  are  ultimately  held 
accountable  for  the  welfare  of  all  the 
facility's  residents.  Emergency  room 
changes  may  need  to  be  made  to  isolate 
a  resident,  or  a  change  in  pay  status 
may  require  movement  to  a  different 
bed.  While  they  could  understand  the 
importance  of  notifying  the  family  of  a 
room  change,  some  facility  commenters 
felt  that  it  was  not  practical  to  notify 
families  when  a  roommate  is  changed. 
Some  facility-based  commenters  also 
questioned  why  they  should  have  to 
notify  both  the  resident  and  a  legal 
representative.  A  number  of  commenters 
also  asked  us  to  define  "promptly." 

Response:  This  requirement  is  based 
on  sections  1819(c)(l)(v)(II)  and 
1919(c){l){v)(II)  of  the  Act,  which 
requires  that  the  resident  be  given  prior 
notification  of  both  room  and  roommate 
changes.  The  statute  does  not  give  the 
resident  more  than  the  right  to  be 
informed  that  the  change  will  take  place. 
Therefore,  we  did  not  expand  upon  this 
right  to  accord  residents  veto  powers 
over  facility  decisions.  Changes  in  room 
or  roommates  is  not  subject  to  the  same 
rights  as  inter-facility  transfers  or 
discharges.  Far  from  being  meaningless, 
the  right  to  notification  of  room  or 
roommate  changes  should  reduce  stress 
for  residents.  For  example,  a  commenter 
on  the  proposed  rule  noted  that  too 
often  a  resident  will  come  back  from 
lunch  to  find  that  his  or  her  room  or 
roommate  has  been  changed.  Anyone 
would  find  such  a  discovery  unsettling. 
Even  many  incompetent  residents  can 
be  presumed  to  benefit  from  being 
informed  in  advance  of  the  changes.  We 
have  therefore  specified  in  the 
regulation  that  both  the  resident  and  the 
resident's  representative  or  family  be 
informed.  The  interpretive  guidelines 
explain  that  "promptly"  generally  means 
the  resident  should  be  informed  as  soon 
as  the  facility  determines  that  a  change 
in  room  or  roommate  is  to  be  made. 

With  respect  to  the  issue  of  inter- 
facility  but  intra-physical  plant  transfers 
(Note:  For  a  more  detailed  discussion  of 
intra  and  inter-facility  transfer,  see 
discussion  for  the  second  response  to 
comment  under  section  483.12 
Admission,  Transfer,  and  Discharge 
rights.  Comments  and  Responses.) 
relating  to  payment  status,  we  would 
note  that  such  transfers  are 
inappropriate  in  the  context  of  the 
Medicaid  program.  When  a  resident 
occupies  a  bed  in  a  distinct  part  of  a  NF 
which  participates  in  Medicaid  and  not 
in  Medicare,  he  or  she  may  not  be 
moved  by  the  facility  (or  be  required  to 
be  moved  by  the  State)  solely  for  the 
purpose  of  assuring  Medicare  eligibility 
for  payment.  Such  inter-facility  but 
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intra-physical  plant  movements  are  only 
appropriate  when  they  take  place  at  the 
request  of  the  resident  as  might  occur, 
for  example,  when  a  privately  paying 
Medicare  beneficiary  believes  that 
admission  to  a  bed  in  a  Medicare 
participating  distinct  part  of  the  facility 
may  result  in  Medicare  payment.  This 
point  was  made  explicitly  in  sections 
4008(h)(2)(G)  and  4801(e)(8)  of  OBRA 
'90,  which  prohibit  intra-facility 
transfers  for  purposes  of  quah^ing 
patients  for  Medicare  payment.  A 
discussion  of  these  two  sections  occurs 
later,  where  new  §  483.10(o)  is  described 
and  explained. 

Comment:  Two  commenters  believe 
nursing  facilities  should  receive 
reimbursement  for  having  to  provide  the 
banking  services  required  at 
§  483.10(c)(2)  or  be  allowed  to  charge 
residents  for  the  services. 

Response:  Section  1902(a)(13)(A)  of 
the  Act  provides  for  title  XIX  payment 
for  meeting  the  requirements  of  section 
1919(b)  (other  than  paragraph  (3)(F) 
thereof),  (c).  and  (d).  The  provision 
requiring  an  accounting  of  resident 
funds  is  found  at  section  1919(c)(6). 
Therefore,  the  expense  of  providing 
these  services  should  be  included  in  the 
State's  Medicaid  payment  rates  which 
must  be  calculated  pursuant  to  42  CFR 
part  447. 

Comment:  Twenty-four  commenters 
responded  to  the  deposit  of  funds 
requirement  in  §  483.10(c)(3),  which  was 
taken  directly  from  OBRA  '87.  Many  of 
the  commenters  objected  to  the  burden 
of  having  to  keep  full,  complete,  and 
separate  accountings  for  2  accounts 
(interest-bearing  and  non-interest- 
bearing)  for  each  resident  entrusting  his 
or  her  funds  to  the  facility.  They  claimed 
that  facilities  will  be  moving  funds  back 
and  forth  between  the  two  accounts 
with  no  real  gain  for  the  resident.  Many 
commenters  also  complained  that  the 
threshold  of  $50  is  too  low.  They  pointed 
out  that  banks  are  increasingly 
unwilling  to  offer  interest-bearing 
accounts  on  such  small  sums  or  levy 
service  charges  that  exceed  the  interest. 
Other  commenters  recommended  as  a 
solution  to  this  problem  that  the  facihty 
be  allowed  to  have  one  pooled  trust 
account  for  all  residents  having  a 
balance  of  $50  or  more. 

Response:  This  requirement  is  based 
on  sections  1819(c)(6)  and  1919(c)(6)  of 
the  Act.  After  further  examination  of  the 
statute,  we  have  determined  that  it  does 
not  prohibit  placement  of  resident  funds 
less  than  $50  in  interest-bearing 
accounts.  Instead,  it  gives  facilities 
flexibility  in  managing  resident  funds 
less  than  $50.  Thus,  while  a  facility  must 
place  resident  funds  greater  than  $50  in 
an  interest-bearing  account,  it  may  opt 


to  place  funds  less  than  $50  in  an 
interest-bearing,  a  non-interest-bearing 
account,  or  a  petty  cash  fund.  We  have 
made  this  change  in  the  regulations. 

Also,  the  February  2  final  rule 
contained  a  typographical  error  which 
led  to  some  misunderstanding  on  the 
part  of  commenters.  The  preamble  also 
erroneously  stated  that  the  facility  must 
keep  the  "resident's"  (as  opposed  to 
"residents'  ")  funds  in  separate 
accounts.  We  are  modifying 
S  483.10(c)(3)  to  reflect  the  statutory 
language  which  permits  both  petty  cash 
and  the  interest-bearing  funds  to  be 
pooled,  so  long  as  residents'  funds  are 
not  commingled  with  any  of  the  facility's 
operating  accounts  and  separate 
accounting  is  made  of  each  resident's 
share  of  the  assets  and  earnings  (in  the 
case  of  interest-bearing  accounts).  We 
understand  that  computer  programs  for 
performing  these  functions  are  available 
to  NFs.  If  a  pooled  account  is  used,  each 
resident  must  be  individually  identifled 
and  the  interest  prorated  on  a  basis  of 
actual  earnings  or  end-of-quarter 
balance. 

Comment-  Eight  commenters 
responded  to  the  accounting  and  records 
requirement  in  §  483.10(c)(4).  Six  of  them 
asked  for  quarterly  statements  rather 
than  reporting  upon  request. 

Response:  Because  the  majority  of 
commenters  who  addressed  this 
requirement  in  both  the  proposed  rule 
and  final  rule  with  comment 
overwhelmingly  requested  quarterly 
statements,  we  have  amended 
§  483.10(c)(4)  to  require  them. 

Comment  Nine  conunenters,  all 
representing  facilities,  asked  that  we 
limit  the  requirement  to  notify  residents 
when  the  amount  of  money  in  their 
accounts  reaches  certain  balances  to 
funds  for  which  the  facility  has 
responsibility. 

Response:  We  eigree  that  a  facility 
would  have  no  way  of  knowing  what 
other  resources  an  individual  might  have 
other  than  those  deposited  with  the 
faciUty.  The  interpretive  guidelines 
clarify  that  a  facility  is  not  responsible 
for  knowing  about  assets  not  on  deposit 
with  the  facility. 

Comment:  Seven  commenters 
responded  to  S  483.10(c)(6).  which 
requires  a  facility  to  convey  promptly  a 
resident's  funds  to  his  or  her  estate 
administrator  upon  death.  Some  asked 
us  to  define  "promptly".  Others  asked 
that  we  establish  a  procedure  for  cases 
in  which  there  is  no  individual  available 
to  administer  the  estate. 

Response:  We  consider  within  30  days 
to  be  generally  acceptable  as  a 
definition  for  "promptly"  and  have  made 
this  substitution.  We  also  have  clarified 
that  the  final  accounting  must  be 


conveyed  to  the  "individual  or  probate 
jurisdiction"  administering  the  estate  in 
response  to  commenter's  concerns. 

Comment:  Four  commenters  noted 
that  the  limitations  on  personal  funds 
addressed  in  1 483.10(c)(8)  are  already 
illegal  and  that  HCFA  should  issue 
regulations  defining  what  services  are 
covered  by  Medicaid  and  what  services 
cannot  be  charged  to  a  resident's 
personal  funds. 

Response:  The  statutory  provisions  in 
sections  1819(f)(7]  and  19ig(f)(7)  relating 
to  the  requirement  for  regulations 
defining  the  items  and  services  that  may 
be  charged  to  resident  fundtf  and  the 
items  and  services  included  in  nursing 
facility  payments  is  being  implemented 
in  another  rule.  In  the  interim,  States  are 
required  to  assure  that  residents  are  not 
charged  for  routine  personal  hygiene 
items  and  services.  Section  483.10(b)(7) 
currently  contains  the  requirements 
relating  to  a  facility's  responsibility  for 
informing  the  resident  about  the 
facility's  charging  practices. 

Comment:  Twenty-two  commenters 
responded  to  the  requirement  of  free 
choice  of  an  attending  physician.  The 
vast  majority  of  commenters  argued  in 
favor  of  having  this  resident  right 
balanced  by  a  facility  right  to  grant  or 
withdraw  staff  privileges  to  physicians. 
These  commenters  argued  that  the 
facility  is  required  to  ensure  good  care 
and  must  be  able  to  deny  privileges  to 
physicians  who  do  not  deliver  the  level 
of  care  that  meets  the  level  of  physician 
services  required  of  the  facility  or  who 
do  not  follow  facility  policies. 

Response:  We  believe  the  right  of  the 
resident  to  choose  a  physician  is  not 
absolute.  In  the  interpretative  guidelines 
we  explain  that  if  a  physician  of  the 
resident's  choosing  fails  to  fulfill  a  given 
Medicaid  or  Medicare  requirement,  the 
facility  has  the  right,  after  informing  the 
resident,  to  seek  alternate  physician 
participation  to  assure  the  provision  of 
appropriate  and  adequate  care  and 
treatment. 

Comment  One  commenter  pointed  out 
that  continuing  care  retirement  centers 
(CCRCs)  generally  have  a  panel  of 
physicians  under  contract  and  structure 
the  medical  and  financial  program 
around  the  physician  panel. 

Response:  In  the  case  of  CCRCs,  a 
resident  has  already  exercised  a  certain 
degree  of  choice  in  selecting  this  type  of 
living  arrangement.  If  the  resident  is 
allowed  to  choose  his  or  her  physician 
from  among  panel  members,  the 
requirements  for  free  choice  is  being 
met. 

Comment  Two  commenters  asked 
that  we  expand  the  right  to  choose  an 
attending  physician  tr  include  the  right 
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to  choose  other  providers  such  as 
pharmacists. 

Response:  We  have  not  amended  the 
regulation  to  include  a  ri^t  of  a  resident 
to  select  other  providers  because  we 
believe  that  the  resident  has  already 
exercised  freedom  of  choice  in  selecting 
the  facility.  The  facility  has  the 
responsibility  of  maintaining 
appropriate  methods  of  dispensing  and 
administering  drugs  in  the  facility.  With 
that  responsibility  goes  the  right  to 
deRne  certain  methods  and  procedures 
writh  which  the  pharmacist  must  comply. 
These  methods  and  procedures  are 
essential  to  assuring  that  the  patient  is 
protected  from  medication  errors. 
Therefore,  the  facility  has  the  right  to 
restrict  the  variety  of  drug  labeling  and 
packaging  practices  that  can  result  from 
using  multiple  pharmacies  in  an  effort  to 
reduce  or  eliminate  medication  errors. 

Comment:  Two  commenters 
expressed  the  opinion  that  the 
responsibility  of  informing  the  resident 
about  care  and  treatment  should  belong 
to  the  physician,  not  the  facility.  One  of 
these  asked  who  has  to  bear  ultimate 
responsibihty  when  there  is  a 
disagreement  among  the  resident,  the 
physician,  and  the  facility  staff  over 
implementation  of  the  plan  of  care. 
Response:  As  we  indicated  in  the 
response  to  comments  submitted  on 
§  483.10(b)(3),  we  believe  the  faciHty 
shares  with  the  physician  responsibility 
for  communicating  with  the  resident 
about  care  and  treatment.  We  have 
explained  in  the  interpretive  guidelines 
that  the  facility  is  expected  to  discuss 
options  and  alternatives  with  the 
resident  or  his  or  her  legal 
representative;  the  resident  selects  and 
approves  the  specific  plan  of  care  before 
it  is  instituted.  This  requirement  does 
not  apply  to  application  of  emergency 
procedures  in  life-threatening  situations 
unless  advance  directives  are  in  effect. 
If  the  resident  objects  to  any  proposed 
changes  in  the  plan  of  care,  the  facility 
should  allow  the  resident  to  discuss  his 
or  her  objections  with  the  physician  and 
note  the  final  decision  in  the  medical 
record. 

Comment:  Two  commenters  asked  us 
to  clarify  who  may  participate  in  care 
planning  on  behalf  of  incapacitated 
residents  or  expressed  the  concern  that 
the  use  of  the  phrase  "adjudicated 
incompetent"  was  too  strong  and  that 
the  requirement  should  allow  for  the  use 
of  less  restrictive  mechanisms. 

Response:  The  rest  of  the  phrase  in 
question  reads  ".  .  .  or  otherwise  found 
to  be  incapacitated  under  the  laws  of 
the  State  .  .  ."  We  note  that  under 
§  483.10(a)(S]  and  (a)(4]  we  have 
deferred  to  State  law  in  the  matter  of 
acceptable  legal  surrogates  for  both 


adjudicated  and  non-adjudicated 
incompetent  persons,  and  believe  that 
position  is  appropriate  here  also. 

Comment:  Two  commenters  asked 
that  we  clarify  the  regulation  which 
states  that  the  facility  is  not  required  to 
provide  a  private  room  in  relationship  to 
the  resident's  right  to  have  privacy  in 
accommodations,  medical  treatment, 
written  and  telephone  communications, 
personal  care,  visits,  and  meetings  of 
family  and  resident  groups.  The 
commenters  believed  that  the  qualifier 
only  applied  to  resident 
accommodations  and  did  not  apply  to 
rooms  for  meetings  of  residents  and 
family  groups,  visits,  written  and 
telephone  communications,  personal 
care,  and  medical  treatment. 

Response:  Sections  1819(c)(l)(A)(iii) 
and  1919(c)(l)(A)(iii)  require  privacy  in 
accommodations,  medical  treatment, 
'  and  meetings  of  family  and  resident 
groups.  The  provision  at  the  end  of 
sections  1619(c)(l)(A)(x]  and 
1919(c)(l)(A)(x)  state  that  "clause  (iii) 
shall  not  be  construed  as  requiring  the 
provisions  of  a  private  room"  and  we 
have  so  clarified  the  regulation.  We 
believe  this  statement  apphes  to 
accommodations  and  all  the  activities 
listed  under  sections  1819(c)(l){A)(iii) 
and  1919(c){l)(A)(iii).  Thus,  the  ultimate 
rule  the  facility  must  follow  is  the 
practice  of  assuring  an  individual's 
privacy  rights.  How  they  accomplish 
that  privacy  is  not  mandated  by  the 
statute  or  these  regulations.  With  the 
exception  of  the  explicit  requirement  for 
privacy  curtains  in  all  initially  certified 
facilities  (see  S  483.70(d)(l)(v})  the 
facility  is  free  to  innovate  in  order  to 
provide  privacy  for  its  residents.  This 
may  but  need  not  be  through  the 
provision  of  a  private  room. 

Comment:  One  respondent  asked  that 
we  eliminate  the  provision  in 
§  483.10(e)(3)  that  restricts  the  rights  of 
patients  to  refuse  release  of  personal 
and  clinical  information  to  third  party 
payors  because  persons  in  the 
community  have  the  right  to  refuse  to 
release  records  to  such  payors. 

Response:  We  concur  and  have 
deleted  this  reference.  A  third-party 
payment  insurance  contract  may  be 
contingent  upon  the  resident's  consent 
to  release  information  but  the  rules 
should  not  permit  a  facihty  to  release 
the  information  without  the  resident's 
consent. 

Comment:  Five  conunenters 
responded  to  the  grievance  requirements 
in  S  483.10(f).  One  beheved  that  the  right 
to  voice  grievances  should  not  be 
restricted  to  those  pertaining  to 
treatment  or  care.  The  right  to  file  any 
grievances  (for  example,  those 
concerning  mismanagement  of  finances 


or  violation  of  rights)  should  also  be 
protected. 

Response:  We  agree  and  have 
amended  the  text  of  the  regulations  to 
avoid  making  the  list  we  present 
exclusive  so  that  the  resident  has  the 
right  to  voice  any  grievances,  including 
those  about  treatment  and  care. 

Co/7j/7je/7t  Two  other  commenters 
asked  that  we  substitute  "address"  for 
"resolve"  on  the  grounds  that  the  facility 
cannot  guarantee  that  all  grievances  will 
be  resolved  to  the  resident's  complete 
satisfaction  since  the  facility  is  also 
responsible  to  other  residents  and  must 
uphold  their  rights  as  well.  A  third 
commenter.  however,  supported  the 
statement  in  9  483.10(f)(2)  at  worded. 

Response:  The  regulation  reguires  the 
facility  to  assure  the  resident  the  right  to 
"prompt  efforts"  to  resolve  grievances. 
This  is  OBRA  '87  language  at  sections 
1819(c)(l)(A){vi)  and  1919(c)(l)(A)(vi)  of 
the  Act  and  in  no  way  requires  the 
facility  to  resolve  all  grievances,  only  to 
make  prompt  effort  to  do  so. 

Comment:  Eighteen  commenters 
responded  to  the  requirement  that 
residents  have  the  right  to  examine 
survey  results  and  that  facilities  must 
post  these  results.  The  majority  did  not 
object  to  having  the  survey  results 
accessible  in  their  entirety,  but  they  fell 
that  "posting"  these  results,  which  are 
lengthy  and  cumbersome,  would  not 
contribute  to  ease  in  reading  or  a 
homelike  atmosphere.  They  proposed, 
instead,  that  the  facihty  be  allowed  to 
post  a  notice  on  a  wall  or  bulletin  board 
that  the  results  are  available  for 
inspection  and  that  the  survey  results  be 
readily  available  (perhaps  organized  in 
a  binder)  at  the  same  location  as  the 
notice.  Under  this  arrangement,  a 
resident  or  visitor  would  not  have  to  ask 
to  see  the  results.  A  minority  of 
commenters  believed,  however,  that  the 
results  of  a  survey  could  be 
misinterpreted.  They  wanted  to  have  the 
results  available  "upon  request." 

Response:  While  the  wording  of  this 
requirement  in  OBRA  '87  would  allow 
for  examination  of  survey  results  "upon 
reasonable  request,"  we  retained  the 
"posted"  language,  used  in  the  proposed 
rule  and  in  the  February  2  final  rule 
because  of  the  favorable  response  of 
commenters.  The  majority  of 
commenters  on  both  the  proposed  rule 
and  the  February  2  final  rule  supported 
our  view  that  individuals  wishing  to 
examine  the  results  should  not  have  to 
ask  to  see  them.  We  accept  their 
suggestion  that  the  results  be  made 
available  in  a  more  readable  form  sucn 
as  a  binder  and  have  revised  the 
wording  of  i  483.10(g)(1)  to  state  that  the 
results  must  be  "made  available  for 
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examination"  in  the  facility  in  a  place 
readily  accessible  to  residents. 

Comment-  A  few  commenters 
requested  that  more  information  than 
the  results  of  the  most  recent  annual 
survey  and  any  plan  of  correction  in 
e^ect  be  made  available.  For  example, 
they  asked  that  past  surveys,  citations 
produced  as  a  result  of  State  complaint 
investigations,  and  notices  of  any 
adverse  actions  imposed  by  the  survey 
agency  also  be  required  to  be  made 
available.  They  also  asked  that  the 
separate  statement  of  deficiencies  be 
posted  as  well  as  the  survey  report  form. 
One  commenter  believed  that  rather 
than  posting  the  complete  survey  report 
form,  a  facility  should  be  required  to 
post  only  the  statement  of  deficiencies  if 
one  exists. 

Response:  Sections  1819(c)(l)(A)(ix) 
and  1919{c)(l)(A)(ix)  give  the  resident 
the  right  to  examine  the  results  of  the 
most  recent  survey  of  the  facility.  We 
are  interpreting  the  "results"  of  the  most 
recent  survey  to  include  both  the  survey 
report  form  and  any  statement  of 
deficiencies,  however  these  deficiencies 
were  generated  (whether  by  a  standard 
or  extended  survey  or  as  a  result  of  a 
complaint  investigation).  Since  OBRA 
'87  addresses  only  the  "most  recent 
survey."  we  did  not  require  facilities  to 
make  available  surveys  previous  to  the 
most  recent  survey. 

Comment:  The  three  commenters  who 
responded  to  the  requirement  that 
residents  be  permitted  to  contact  and 
receive  information  from  a  client 
advocate  asked  that  we  require  posting 
of  a  complete  list  of  the  names  of  all 
available  regulatory  enforcement  and 
client  advocacy  agencies  and  their 
addresses  and  telephone  numbers. 
Many  of  these  organizations  have  800 
numbers. 

Response:  We  note  that  commenters 
on  the  October  16. 1987  proposed  rule 
objected  to  posting  this  list  because  it 
detracts  from  a  homelike  atmosphere. 
However,  we  were  persuaded  by  the 
recent  commenters  who  argued  that  on 
balance  the  benefits  of  having  this 
information  readily  available  (posted) 
would  be  greater  since  timid  or 
frightened  residents  may  be  reluctant  to 
request  it  from  facihty  staff.  Thus,  we 
have  included  a  provision  for  posting 
the  names,  addresses,  and  telephone 
numbers  of  regulatory  and  advocacy 
agencies. 

Comment:  Nine  commenters 
responded  to  the  work  requirement  in 
S  403.10(h).  Three  of  them  supported 
making  all  work  arrangements,  whether 
paid  or  voluntary,  reviewable  in  the 
plan  of  care.  Some  commenters. 
however,  objected  to  any  references  to 
work  for  pay.  Others  expressed  fears 


that  facilities  would  be  required  to  offer 
work  for  pay  to  any  resident  who 
wanted  it  or  that  all  voluntary  work 
performed  by  residents  would  cease  due 
to  the  inability  of  facilities  to  pay  a 
"prevailing  wage."  Another  commenter 
asked  what  a  "prevailing  wage"  means 
(whether  prevailing  in  the  facility  or  in 
the  community)  and  whether  a  facility 
would  have  to  pay  taxes  for  FICA  or 
workman's  compensation  if  it  offered 
work  for  pay.  This  commenter  also 
suggested  that  if  a  community  prevailing 
rate  is  required,  the  work  performed 
should  be  of  a  quantity  and  quality 
comparable  to  that  performed  in  the 
community  before  similar  pay  would 
have  to  be  offered. 

Response:  We  do  not  believe  the  work 
requirement  as  presented  in  the 
February  2  rule  requires  a  facility  to 
offer  paid  work.  By  making  all  work 
reviewable  under  the  plan  of  care,  we 
believe  we  have  created  a  bargaining 
table  at  which  the  voluntary  or  paid 
nature  of  therapeutic  work  can  be 
discussed  and  terms  can  be  negotiated  if 
pay  is  to  be  offered. 

Comment:  Nineteen  commenters 
responded  to  the  mail  requirement. 
Nearly  all  of  them  either  supported  or 
objected  to  the  February  2  preamble 
discussion  which  clarified  that  the 
requirement  for  the  sending  or  receiving 
of  mail  "promptly"  means  that  delivery 
to  the  resident  of  incoming  mail  must  be 
within  24  hours  of  arrival  within  the 
facility  and  delivery  of  outgoing  mail  to 
the  post  office  must  be  within  24  hours. 
The  majority  wanted  some  allowance 
made  for  weekends  and  holidays. 

Response:  The  interpretive  guidelines 
specify  that  we  continue  to  support  the 
concept  of  delivery  to  the  resident 
within  24  hours  of  delivery  by  the  post 
office,  but  we  will  relax  the  24  hour 
guideline  for  outgoing  mail  on  weekends 
and  holidays  when  there  is  no  regularly 
scheduled  postal  delivery  and  pick-up 
service. 

Comment:  Several  commenters  asked 
that  we  define  "at  any  reasonable  hour," 
"reasonable  access,"  and  "reasonable 
restrictions"  as  used  in  5  483.10(k) 
redesignated  in  these  rules  as  §  483.10(j), 
Access  and  visitation  rights.  (Section 
483.10(j),  which  deals  with  access  to 
facilities  and  visitations  rights  contains 
provisions  that  expire  October  1, 1990, 
hence  it  is  deleted  and  §  438.10(k] 
through  (o)  are  redesignated  as 
S  483.10(j)  through  (n),  respectively. 

Response:  In  the  interpretive 
guidelines  we  indicate  that  "at  any 
reasonable  hour,"  means  that  the  facility 
must  allow  access  to  the  resident  at 
least  8  hours  per  day,  arranged  in  such  a 
way  that  daytime,  evening,  and 
weekend  visitation  times  are  available 


to  meet  the  schedules  of  most  potential 
visitors  who  are  subject  to  visiting 
hours.  The  only  individuals  who  are  not 
subject  to  visiting  hour  limitations  are 
State  and  Federal  Health  and  Human 
Services  (HHS)  representatives  and 
representatives  of  the  State  ombudsman 
system  and  the  protection  and  advocacy 
agencies  for  mentally  ill  and  mentally 
retarded  individuals. 

The  law  delineates  somewhat 
differing  access  rights  for  3  groups.  First, 
immediate  family  or  other  relatives  will 
no  longer  be  subject  to  visiting  hour 
limitations  or  other  restrictions.  Second, 
non-family  visitors  must  also  be  granted 
immediate  access  to  the  resident; 
however,  the  facility  may  place 
"reasonable  restrictions"  upon  this  right. 
"Immediate  access  subject  to 
reasonable  restrictions"  means  that  the 
facility  may  not  limit  the  timing  of  the 
visit  by  a  non-relative  but  may  establish 
other  reasonable  limitations  to  facilitate 
care  giving  for  the  resident  or  to  protect 
the  privacy  of  other  residents.  For 
example,  the  facility  may  require  that 
non-family  visits  not  take  place  in  a 
resident's  room  if  a  roommate  is  asleep 
or  receiving  care.  Third,  the  facility  must 
provide  "reasonable  access"  to  any 
resident  by  any  entity  or  individual  that 
provides  health,  social,  legal,  or  other 
services  to  the  resident.  "Reasonable 
access"  by  service  providers  means  that 
the  facility  may  establish  rules  that 
establish  permissible  times  and 
circumstances  of  the  visit  such  as 
location  or  duration  of  the  visit. 

Comment:  Four  commenters  requested 
that  we  amend  the  requirement  at 
redesignated  §  483.10(j)  to  allow 
residents  the  right  to  grant  or  deny 
access  by  State  or  Federal  surveyors  on 
the  grounds  that  a  resident  should  have 
the  right  to  deny  access  to  anyone  of  his 
or  her  choosing. 

Response:  The  statutory  language  of 
sections  1819(c)(3)(A)  and  1919(c)(3)(A) 
does  not  allow  residents  the  right  to 
deny  access  by  State  or  Federal  HHS 
representatives,  by  representatives  of 
the  Slate  ombudsman  and  protection 
and  advocacy  systems  for  the  mentally 
ill  or  mentally  retarded,  or  by  the 
resident's  individual  physician.  All  other 
parts  of  sections  1819(c)(3)  and 
1919(c)(3],  which  grant  access  to  variou 
other  categories  of  visitors  (that  is 
subparagraphs  B  through  E),  contain 
clauses  such  as  "subject  to  the 
resident's  right  to  deny  or  withdraw 
consent  at  any  time"  or  "with  the 
permission  of  the  resident". 
Subparagraph  A  contains  no  such 
qualifier.  Because  of  the  presence  of 
such  limitations  .in  all  other 
subparagraphs,  we  cannot  interpret  the 
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absence  of  such  a  qualifier  in 
subparagraph  A  as  a  mere  omission.  We 
therefore  hold  that  a  resident  cannot 
refuse  to  see  these  specified  government 
officials  or  his  or  her  own  physician. 

Comment-  Seventeen  facility 
representatives  objected  to  granting 
immediate  access  to  the  immediate 
family  and  other  relatives  on  the  ground 
that  24-hour-a-day  open  access  conflicts 
with  the  facility's  caregiving 
responsibilities.  It  could  interfere  with 
meals,  sleep,  or  treatment.  It  could  pose 
security  risks  during  the  late  evening  or 
night.  Moreover,  it  could  deprive 
roommates  of  privacy. 

Response:  The  statute  provides  no 
basis  for  adding  "reasonable 
restrictions"  to  this  right  to  access  by 
family  and  relatives.  Sections 
1819(c)(3)(B)  and  1919(c)(3)(B). 
(§  483.10(j)(lKvii)  of  the  regulation), 
which  grant  immediate  access  to 
immediate  family  and  other  relatives 
contain  no  such  qualifier.  By  contrast, 
the  next  subparagraph  C 
(§  483.10(j)(l)(viii)  of  the  regulation) 
which  grants  access  to  others  visiting 
the  resident  contain  the  clause  "subject 
to  reasonable  restrictions." 

Comment-  Three  commenters  objected 
to  the  limitations  placed  on  the 
examination  of  residents'  clinical 
records  by  representatives  of  the  State 
ombudsman.  One  ombudsman 
commenter  objected  to  having  to  obtain 
a  resident's  permission.  Another  wanted 
all  the  resident's  records,  not  just 
clinical  ones,  open  for  examination  by 
ombudsmen  with  the  permission  of  the 
resident.  The  third  commenter  thought 
that  written  consent  of  the  resident  or 
his  or  her  representative  should  be 
required. 

Response:  The  statute  at  sections 
1819(c)(3)(E)  and  1919(c)(3)(E)  clearly 
requires  permission  of  the  resident  and 
restricts  access  to  the  resident's  records 
to  chnical  records.  Therefore,  we  have 
not  expanded  upon  this  requirement. 

Comment-  Thirteen  commenters 
responded  to  the  requirement  on 
telephones.  Several  commenters  asked 
that  the  text  of  the  regulation 
specifically  require  wheelchair 
accessibility  and  availability  of  adaptive 
equipment.  One  commenter  suggested 
that  we  change  "regular"  to 
"reasonable"  access  to  the  private  use 
of  a  telephone  on  the  grounds  that 
regular  could  mean  once  a  week. 
Another  commenter  applauded  the 
requirement,  stressing  the  importance  of 
telephone  calls  when  family  members 
live  at  considerable  distance:  Frequent 
calls  are  the  next  best  thing  to  visits.  A 
number  of  commenters  also  questioned 
the  degree  of  privacy  that  must  be 
accorded.  Some  pointed  out  that  pay 


phones  and  even  private  phones  in 
shared  rooms  are  not  totally  private. 
Others  felt  that  the  faciUty  should  not  be 
required  to  provide  a  specific  phone  for 
patient  access  or  that  we  should  specify 
that  the  use  of  a  phone  is  a  resident 
. expense. 

Response:  We  do  not  believe  that  the 
regulation  needs  to  be  expanded  to 
address  the  comments  relating  to 
telephones.  The  right  to  privacy  is  a 
resident  right  clearly  spelled  out  in 
i  483.10(e)(1).  Section  504  of  the 
RehabiUtation  Act  of  1973  assures  that 
handicapped  persons  also  have  this 
right.  We  have,  however,  clarified  the 
language  in  section  483.10(k)  to  make  it 
clear  the  resident  must  have  reasonable 
access  to  a  telephone  where  calls  can  be 
made  without  being  overheard.  We  have 
'  made  no  further  changes  in  the  rule. 

Comment:  Five  commenters 
responded  to  the  personal  property 
requirement  of  redesignated  §  483.10(1). 
One  requested  that  facilities  be  required 
to  replace  lost  prosthetic  items  such  as 
glasses  and  hearing  aids  that  are 
essential  to  independent  functioning. 
Another  commenter  urged  that  we 
require  facilities  to  keep  an  inventory  of 
a  resident's  possessions  and  to  institute 
search  and  investigation  procedures. 
The  remaining  commenters  asked  that 
either  the  facility  administrator  or  the 
resident  have  more  control  over  what 
furnishings  were  acceptable. 

Response:  We  believe  the  OBRA  '87 
requirement  at  sections  1819(g)(1)(C) 
and  1919(g)(1)(C)  of  the  Act  concerning 
reporting  of  misappropriation  of 
property  should  help  to  deal  with  cases 
of  theft  or  loss  of  property.  While  we  do 
not  have  the  authority  to  require 
facilities  to  maintain  inventories  of  all 
resident  possessions,  we  recommend 
such  a  practice.  In  response  to  those 
commenters  who  believe  either  the 
facility  administration  or  the  resident 
ought  to  have  more  power  to  decide 
what  furnishings  are  acceptable,  we 
believe  that  the  wording  presented  in 
the  February  2  rule  strikes  a  workable 
balance  between  resident  and  facihty 
rights.  On  grounds  of  space  and  health 
or  safety  concerns,  the  facility  may 
legitimately  deny  a  request.  On  the  other 
hand,  residents  are  entitled  to  have 
some  familiar  possessions  and 
furnishings  to  make  their  rooms 
homelike. 

Comment-  We  received  ten  comments 
on  the  requirement  that  married  couples 
in  the  same  facihty  be  allowed  to  share 
a  room.  Five  of  them  urged  that  we 
reinstate  an  "unless  medically 
contraindicated"  provision  to  deal  with 
spousal  abuse  while  another  supported 
our  deletion  of  such  a  limitation. 


Response:  As  we  explained  in  the 
preamble  to  the  February  2  rule,  the 
overwhelming  response  to  the  proposed 
rule  favored  the  deletion  of  medical 
contraindications  to  all  rights.  We 
continue  to  believe  that  our  response  to 
this  issue  is  appropriate.  In  the  February 
2  rule  we  added  the  qualifier  that  both 
spouses  must  consent  to  the  room 
sharing  and  that  in  verifiable  cases  of 
spousal  abuse,  facilities  should  use  their 
social  work  staff  to  resolve  difficulties 
or  encourage  the  abused  spouse  to 
withdraw  consent. 

Comment  The  few  remaining 
commenters  opposed  this  requirement 
on  the  ground  that  it  places  a  burden  on 
case  mix  reimbursement  systems.  One 
commenter  proposed  that 
reimbursement  be  made  at  the  higher 
rate. 

Response:  As  we  stated  in  the 
preamble  to  the  February  2  rule,  we 
believe  that  the  incidence  of  cases  in 
which  both  spouses  are  in  the  same 
facility  at  very  different  levels  of  care  is 
low  enough  that  facilities  will  not  incur 
inordinate  financial  losses. 

Comment-  States,  facilities  and 
consumer  advocates  have  also  asked 
how  we  view  the  priority  of  rights  in 
situations  where  a  resident's  spouse 
wants  to  share  a  room  in  the  facility,  but 
the  resident's  current  roommate  does 
not  want  to  be  relocated  to 
accommodate  the  admission  of  the 
spouse. 

Response:  The  regulations  at 
redesignated  S  483.10(n),  effective 
October  1. 1990,  state  that  the  resident 
has  the  right  to  share  a  room  with  his  or 
her  spouse  when  married  residents  live 
in  the  same  facility  and  both  spouses 
consent  to  the  arrangement.  We  do  not 
believe  that  this  provision  gives  a 
resident  the  right  to  compel  another 
resident  to  relocate  to  accommodate  a 
spouse.  It  means  that  when  a  room  is 
available  for  a  couple  to  share,  the 
facihty  must  permit  them  to  share  it  if 
they  choose.  However,  it  does  not 
compel  a  facihty  to  relocate  anyone  to 
accommodate  the  wishes  of  the  married 
couple. 

Comment-  Approximately  30 
commenters  complained  about  the 
provision  at  redesignated  i  483.10(n)  of 
the  final  rule  which  gives  residents  the 
right  to  self-administer  drugs  unless  an 
interdisciplinary  team  has  decided  that 
this  practice  is  unsafe. 

The  commenters  maintain  that  about 
95  percent  of  the  residents  are  not 
physically,  mentally,  or  visually  capable 
of  this  task,  and  if  the  interdisciplinary 
team  has  to  document  why  95  percent  of 
the  residents  cannot  self-administer 
drugs,  a  very  large  paperwork  burden       | 
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will  exist.  Furthermore,  commenters 
pointed  out  that  those  residents  who  are 
capable  of  self-administration  of  drugs 
represent  a  potential  danger  to  other 
residents  if  they  do  not  maintain  proper 
security  of  their  drugs.  Wandering 
residents  are  highly  likely  to  Tmd  these 
supplies  and  help  themselves. 

Response:  The  right  to  self-administer 
drugs  was  promoted  as  a  way  to  help 
residents  maintain  as  much  self-control 
and  self-determination  as  possible.  This 
is  particularly  important  for  residents  on 
a  discharge  plan  who  are  preparing  to 
become  independent  in  their  homes 
again.  As  commenters  have  pointed  out, 
however,  this  right  does  not  weigh 
favorably  against  the  potential  hazard  it 
may  cause  to  other  residents  and  the 
paperwork  burden  it  can  create  for 
facilities.  Thus,  we  have  changed  the 
requirement  so  that  a  resident  has  the 
right  to  self-administer  a  drug  only  if  the 
interdisciplinary  team  determines  that  it 
is  safe. 

Summary  of  Changes  to  §  483.10 

In  response  to  comments,  in  addition 
to  minor  technical  or  editorial  changes, 
we  are  making  the  following  changes: 

•  We  are  revising  all  the  sub- 
headings of  the  regulations  to  simply 
state  the  subject  matters  that  follows. 
For  example.  §S  483.10(f)  and  483.10(j), 
formerly  designated  as  Level  B 
requirements,  will  now  read 
"Grievances"  and  "Access  and 
visitation  rights",  respectively.  Similarly, 
those  2  sub-headings  are  grouped  under 
the  heading  "Resident  Rights",  formerly 
designated  as  a  Level  A  requirement. 
Headings  will  be  italicized.  The  use  of 
italics  is  intended  only  to  aid 
identification  of  categories  or  groupings 
of  rights,  not  to  indicate  a  hierarchy  of 
importance. 

•  In  §  483.10(a)(4)  we  are  clarifying 
that  we  defer  to  the  State  in  dealing 
with  individuals  determined 
incapacitated  or  incompetent  through 
either  adjudicative  or  non-adjudicative 
means. 

•  In  §  483.10(a)(4)  we  are  adding  a 
provision  which  recognizes  State 
mechanisms  to  designate  legal 
surrogates  through  non-judicial  means. 

•  In  §  483.10(b)(2)  we  are  granting 
residents  access  to  records  within  24 
hours  including  clinical  records. 
Facilities  are  allowed  two  working  days 
to  provide  photocopies  at  the  resident's 
expense. 

•  In  §  483.10(b)(7)  we  include  a 
requirement  that  the  statement  of  rights 
contain  detailed  information  about  how 
to  contact  relevant  advocacy  agencies. 

•  In  5  483.10(b)(9)  we  clarified  that 
the  requirement  applies  to  applicants  for 
admission  to  a  facility. 


•  In  5  483.10(b)(10)  we  clarified  the 
requirement  concerning  notification  of 
changes  in  the  resident's  health 
condition. 

•  In  §  483.10(c)(4)  we  now  provide 
that  residents  be  informed  of  the  status 
of  any  funds  held  in  account  quarterly. 

•  In  5  483.10(c)(6)  we  require  a  facility 
to  convey  a  resident's  funds  to  the 
estate  administrator  within  30  days  after 
the  resident's  death. 

•  In  §  483.10(c)(7)  we  are  revising  this 
provision  to  reflect  the  exact  wording  of 
sections  1819(c)(6)(C)  and  1919(c)(6)(C) 
of  the  Act.  thus  eliminating  "or  provide 
self-insurance."  We  are  replacing  that 
language  with  "provide  assurance 
satisfactory  to  the  Secretary."  Under 
most  circumstances  we  expect  NFs  will 
obtain  a  surety  bond  since  these  bonds 
are  inexpensive  and  readily  available 
and  the  total  amount  they  will  need  to 
cover  is  relatively  small.  In  the 
interpretive  guidelines  we  will  spell  out 
circumstances  under  which  we  would 
accept  self-insurance  but  the  facility 
would  have  to  meet  strict  criteria  for 
fiscal  solvency. 

•  In  §  483.10(e)(3)  we  remove  the 
restriction  on  residents  to  deny  access 
of  third  party  payors  to  personal  and 
clinical  information. 

•  Section  483.10(j),  Level  B 
requirement:  Access  to  faciUty,  is 
effective  only  until  October  1, 1990.  We 
would  eliminate  this  paragraph  and 
redesignate  all  subsequent  paragraphs. 

•  In  5  483.10(n)  (redesignated  from 
§  483.10(o))  we  have  changed  the 
requirement  so  that  a  resident  has  the 
right  to  self-administer  a  drug  only  if  the 
interdisciplinary  team  determines  that  it 
is  safe. 

•  In  §  483.10(o).  Refusal  of  certain 
transfers,  we  are  adding  a  new 
residents'  right  provision  to  reflect 
changes  made  by  sections  4008(h)(2)(G) 
and  4081(e)(8)  of  OBRA  '90.  Specifically 
these  provisions  allow  a  resident  to 
refuse  transfer  from  a  room  in  one 
distinct  part  of  a  facility  to  a  room  in 
another  distinct  part  of  the  facility  for 
purposes  of  obtaining  Medicare 
eligibility  or  without  medical 
justification. 

We  are  also  amending  §  483.10(b)(7) 
to  reflect  a  change  made  by  section 
303(a)(2)  of  the  Medicare  Catastrophic 
Coverage  Act  (MCCA)  of  1988  which 
was  overlooked  in  the  February  2  rule. 
Section  303(a)  of  MCCA  is  generally 
referred  to  as  the  spousal 
impoverishment  provision.  The  statute 
'  applies  to  institutionalized  persons  who 
have  spouses  living  in  the  community. 
The  provisions  establish  new  income 
and  resource  eligibility  methods  and 


provide  for  more  generous  deductions 
from  income  of  institutionalized  spouses 
to  meet  the  need  of  their  community 
spouses  and  other  family  members 
when  calculating  how  much 
institutionalized  spouses  contribute  to 
the  cost  of  their  care. 

Section  303(a)  of  MCCA.  amended 
section  1919(c)(l)(B)(i)  by  adding  an 
additional  requirement  that  nursing 
facilities  inform,  orally  and  in  writing, 
each  resident  at  the  time  of  admission  of 
the  requirements  and  procedures  for 
establishing  Medicaid  eligibility, 
including  the  right  (in  the  case  of 
married  couples  where  only  one  spouse 
is  institutionaUzed)  to  request  and  have 
the  appropriate  agency  within  the  State 
assess  couples'  resources.  Resource 
assessments  requested  under  this 
provision  are  assessments  described  in 
section  1924(c)(1)(B)  of  the  Act  and  may 
be  requested  by  either  member  of  a 
couple  or  a  representative  acting  on 
behalf  of  either  spouse.  Such 
assessments  are  evaluations  of 
resources  held  by  couples  as  of  the 
beginning  of  continuous  periods  of 
institutionalization  to  determine  the 
type  and  value  of  resources  which 
would  be  used  to  determine  Medicaid 
eligibility  if  the  institutionalized  member 
of  a  couple  applied  for  Medicaid. 
Countable  resources  held  by  couples  as 
of  the  beginning  of  the  most  recent 
period  of  institutionalization  are  used  in 
part  of  the  Medicaid  eligibility 
determination  process,  regardless  of 
when  a  Medicaid  application  is  filed. 

Thus,  such  arrangements  will  be 
useful  to  couples  in  financial  planning 
and  should  produce  a  more  accurate 
accounting  of  each  spouse's  resources 
should  a  Medicaid  application  be  filed 
some  time  in  the  future.  States  are 
permitted  to  charge  reasonable  fees  for 
assessments  requested  by  couples  who 
have  not  applied  for  Medicaid.  No 
charge  is  permitted  when  a  computation 
of  a  couple's  resources  is  made  in 
conjunction  with  a  Medicaid 
application.  Therefore,  residents  must 
be  made  aware  of  any  fees  associated 
with  such  assessments.  At  the 
completion  of  an  assessment,  each 
spouse  will  be  provided  a  copy  of  the 
assessment  and  the  documentation  used 
to  make  it.  Such  persons  are  also 
provided  notices  advising  couples  that 
they  do  not  have  the  right  to  appeal  the 
assessment  findings  at  the  time  the 
assessments  are  made  but  have  the 
opportunity  to  appeal  findings  if  and 
when  the  institutionalized  spouse 
applies  for  Medicaid. 
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Section  483.12    Admission.  Transfer, 
and  Discharge  Rights 

Summary  of  Provisions 

In  the  final  rule  we  created  a  new 
requirement  called  Admission,  transfer 
and  discharge  rights,  S  483.12,  based  on 
wording  from  OBRA  "87  provisions. 

Paragraph  (a),  Transfer  and  discharge, 
defines  transfer  and  discharge  of  a 
resident.  The  paragraph  also  specifies 
the  requirements  and  documentation 
needed  for  transfer  or  discharge  of  a 
resident  and  specifies  that  a  facility 
must  notify  the  resident  and  a  family 
member  or  legal  representative  of  a 
transfer  or  discharge. 

New  paragraph  (b).  Notice  of  bed-hold 
policy  and  readmission,  largely 
incorporates  OBRA  '87  provisions  in 
new  section  1919(c)(2)(D)  of  the  Act. 
This  paragraph  requires  that  facilities 
provide  written  information  to  the. 
resident  and  a  family  member  or  legal 
representative  that  specifies  the 
duration  of  the  bed-hold  policy,  if  any, 
under  the  State  plan,  and  the  facility's 
policies  on  bed  hold  periods  before  a 
resident  is  transferred  to  a  hospital  or 
for  therapeutic  leave,  and  at  the  time  of 
transfer. 

Paragraph  (c).  Equal  access  to  quality 
care,  implements  the  OBRA  '87 
provision  in  new  section  1919(c)(4)  of 
the  Act,  which  provides  that  a  facility 
must  establish  and  maintain  identical 
policies  and  practices  regarding  transfer, 
discharge,  and  the  provision  of  services 
under  the  State  plan  for  all  individuals 
regardless  of  source  of  payment. 

Paragraph  (d).  Admissions  policy, 
incorporates  OBRA  "87  provisions  in 
section  1919(c)(5)  of  the  Act,  which 
prohibit  facilities  from — 

•  Requiring  a  third  party  guarantee  of 
payment  as  a  condition  of  admission, 
expedited  admission,  or  continued  stay 
in  the  facility;  and 

•  Charging,  soliciting,  accepting  or 
receiving,  in  addition  to  any  amount 
required  to  be  paid  under  the  State  plan, 
any  gift,  money,  donation  or  other 
consideration  as  a  condition  of 
admission,  expedited  admission  or 
continued  stay  in  the  faciUty. 

A  facility  must  not — 

•  Require  residents  or  potential 
residents  to  waive  their  rights  to 
Medicare  or  Medicaid,  and 

•  Require  oral  or  written  assurance 
that  residents  or  potential  residents  are 
not  eligible,  or  will  not  apply  for. 
Medicare  or  Medicaid  benefits.  These 
provisions  are  intended  to  prevent 
discrimination  against  individuals 
entitled  to  Medicare  or  Medicaid 
benefits. 


Comment  and  Responses 

Comment:  A  commenter  wanted  to 
know  what  would  prevent  facilities  from 
"dumping"  residents  whom  they  viewed 
as  undesirable  and  requested  the 
regulation  Msure  that  facilities  do  not 
justify  this  type  of  transfer  or  discharge 
by  not  providing  a  service  normally 
covered  by  the  statutory  definitions  of 
nursing  facility  or  skilled  nursing  facility 
services.  Another  commenter 
specifically  addressed  the  situation  of 
residents  with  dementia,  who  may  be 
viewed  as  a  threat  to  the  safety  of  other 
residents,  and  opposed  their  discharge 
where  the  facility  fails  to  provide 
appropriate  care. 

Response:  The  facility  must  not 
transfer  or  discharge  a  resident  unless  it 
is  necessary  for  the  resident's  welfare 
and  the  resident's  needs  cannot  be  met 
in  the  facility  (§  483.12(a)(l)(i));  the 
transfer  or  discharge  is  appropriate 
because  the  resident's  health  has 
improved  sufficiently  so  that  the 
resident  no  longer  needs  the  services 
provided  by  the  facility 
(§  483.12(a)(l)(ii));  the  safety  or  health  of 
individuals  in  the  facility  is  endangered 
(I  483.12(a)(1)  (iii)  and  (iv)):  or  the 
resident  has  failed,  after  reasonable 
notice,  to  pay  his/her  bill 
(i  483.12(a)(l)(v)). 

The  facility  must  provide  services 
according  to  the  provisions  of  sections 
1819(b)(4)(A)  (i)  through  (vi)  and 
1919(b)(4)(A)  (i)  through  (vi)  of  the  Act 
to  the  extent  heeded  to  fulfill  all  plans  of 
care;  nursing  and  related  services  and 
specialized  rehabilitative  services  to 
allow  or  maintain  the  highest 
practicable  physical,  mental,  and 
psychosocial  well-being  of  each 
resident;  pharmaceutical  services; 
dietary  services;  an  ongoing  program  of 
activities;  and  routine  dental  services. 
Thus,  a  facility  would  be  out  of 
compliance  if  it  refused  to  provide  a 
statutorily  defined  service  in  order  to 
eliminate  certain  residents  under  one  of 
the  transfer  reasons  stated  above. 

Comment:  Several  commenters  urged 
that  the  applicability  of  the  OBRA  '87 
transfer  and  discharge  provisions  be 
clearly  explained.  They  specifically 
wanted  to  clarify  that  these  provisions 
apply  to  inter  not  intra  facility  transfer 
and  discharge. 

Response:  OBRA  "87  clearly  intends 
that  the  transfer  and  discharge 
provisions  apply  to  residents  who  are 
transferred  or  discharged  "from  the 
facility".  There  are  two  statutory 
references  that  support  this  contention. 
One  is  at  section  1919(c)(2)(A)  of  the  Act 
which  states  that  "A  nursing  facility 
must  permit  each  resident  to  remain  in 
the  facility  and  must  not  transfer  and 


discharge  the  resident /ro/r  the  facility 
(emphasis  added)  unless  •  *  •  ."  There 
is  an  identical  Medicare  provision  at 
section  1819(c)(2)(A)  of  the  Act.  Similar 
language  at  sections  1819(c)(2)(C)  and 
1919(c)(2)(C)  makes  reference  to  transfer 
from  the  facility.  Thus,  the  transfer  and 
discharge  provisions  must  refer  to 
movement  of  the  resident  from  one 
facility  to  another  facility  and  not  within 
a  facility. 

Another  provision  of  OBRA  '87 
supports  this  view  in  another  way. 
Sections  1819(c)(l)(A)(v)(II)  and 
1919(c)(l)(A)(v)(lI}  of  the  Act  give  the 
resident  the  right  "to  receive  notice 
before  room  or  roommate  of  the  resident 
in  the  facility  is  changed."  If  the  law  had 
intended  for  the  transfer  and  discharge 
provisions  to  apply  to  intra  facility 
transfer,  there  would  have  been  no 
reason  for  this  provision.  Further, 
sections  1819(a)  and  1919(a)  define  a 
participating  facility  in  terms  of  being 
*  *  *  "an  institution  (or  a  distinct  part 
of  an  institution)."  Thus,  if  a  resident  is 
transferred  from  a  nursing  facility  unit 
(i.e..  distinct  part)  to  a  skilled  unit  (i.e.. 
distinct  part)  of  the  same  physical  plant, 
they  are  being  transferred  outside  of  one 
facility  (in  this  case,  the  intermediate 
care  unit)  and  into  another,  and  the 
transfer  and  discharge  provisions  of 
OBRA  '87  would  apply. 

We  have  clarified  this  issue  by  adding 
a  definition  of  transfer  and  discharge  to 
§  483.12(a)  at  paragraph  (1).  This 
definition  states  that  "transfer  and 
discharge"  includes  the  movement  of  a 
resident  to  a  bed  outside  of  the  certified 
facility  whether  that  bed  is  within  the 
same  physical  plant  or  not.  Transfer  and 
discharge  does  not  refer  to  movement  of 
a  resident  to  a  bed  within  the  same 
certified  facility.  As  a  result  of  this 
addition,  all  subsequent  paragraphs  are 
redesignated. 

We  have  also  added  a  new  residents' 
right  at  S  483.10(0)  to  reflect  the 
provisions  of  sections  4008(h)(2)(G]  and 
4801(e)(8)  of  OBRA  '90.  These  two 
sections  of  the  law  made  explicit  an 
existing  right  of  patients  to  avoid 
transfers  from  "distinct  part"  SNFs  to 
"distinct  part"  NFs  or  vice  versa  for 
purpose  of  manipulating  payments 
under  Medicare  or  Medicaid. 

Briefly,  both  Medicare  and  Medicaid 
permit  a  SNF  or  NF  to  be  a  "distinct 
part"  of  an  institution,  and  institutions 
often  choose  to  designate  one  distinct 
part  for  Medicare,  or  a  distinct  part  for 
Medicaid,  or  both.  Since  Medicare 
payment  can  only  be  made  when  the 
beneficiary  is  in  a  SNF  (or  distinct  part 
of  an  institution  that  is  participating  as  a 
SNF)  and  Medicaid  payment  can  only 
be  made  to  a  NF  (or  a  distinct  part  of  an 
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institution  that  is  participating  as  a  NF] 
States  and  institution  operators  often 
have  the  incentive  to  relocate  residents 
from  one  distinct  part  to  another, 'for 
example: 

•  A  facility  with  a  small  Medicare 
distinct  part  may  wish  to  move  residents 
whose  Medicare  coverage  is  exhausted 
to  distinct  part  that  does  not  participate 
in  Medicare  so  that  a  new  Medicare 
patient  can  be  placed  in  the  vacated 
bed;  or 

•  A  State  may  wish  a  dually  entitled 
beneficiary  {i.e  .  a  beneficiary  who  is 
eligible  for  both  Medicare  and  Medicaid 
payments)  to  be  transferred  to  a  distinct 
part  of  a  facility  that  participates  in  the 
Medicare  program  so  that  payment 
would  not  be  made  under  the  State's 
Medicaid  program.  {This  program 
occurred  frequently  before  the  repeal  of 
MCCA  '88,  when  there  was  no  Medicare 
requirement  for  a  3  day  hospital  stay  for 
SNF  entitlement  and  the  benefit  was 
calculated  on  an  annual  basis.  It  was 
alleged  that  residents  were  transferred 
from  one  distinct  part  (Medicaid)  to 
another  (Medicare)  to  shift  liability  from 
one  program  to  another.) 

Both  types  of  transfers  were 
inappropriate  under  existing  rules; 
however,  there  were  reports  of 
inappropriate  transfers  which  led  to  the 
inclusion  of  this  explicit  right  in  OBRA 
'90. 

The  language  in  the  new  right  includes 
a  statement  that  a  refusal  to  consent  to 
a  transfer  does  not  affect  Medicaid 
eligibility  or  entitlement.  This  language 
means  only  that  a  State  may  not  refuse 
to  make  Medicaid  payment  because  a 
resident  declines  to  be  admitted  to  a 
distinct  part  in  which  the  Medicare 
program  could  make  payment.  It  does 
not  create  new  Medicaid  entitlement  or 
expand  entitlement  to  individuals  who 
are  in  facilities  (or  distinct  parts  of 
facilities)  that  do  not  participate  in  the 
Medicaid  program  as  NFs. 

Comment  Seven  commenters 
objected  to  the  provision  at 
§  483.12(a)(2)(v).  which  prohibite 
facilities  from  transferring  or 
discharging  a  resident  for  30  days  in 
cases  where  the  resident  has  not  paid 
his  or  her  bill  or  has  not  had  his  or  her 
bill  paid  by  Medicare  or  Medicaid.  They 
wanted  to  add  a  provision  that  would 
allow  them  to  transfer  or  discharge  a 
resident  without  30  days  notice  when 
Medicare,  Medicaid,  or  other  third  party 
payor  abruptly  terminated  payment  for 
the  resident.  Without  this  provision, 
they  claim  they  wDuld  have  to  provide 
up  to  30  days  of  free  care  when  payment 
is  denied  without  notice  by  Medicare, 
Medicaid,  or  third  party  payor. 

ResponserJhe  provision  at 
§  483.12(aK5)  requiring  a  30  day  notice 


before  transferring  or  discharging  a 
resident  because  of  nonpayment  of 
services  is  a  statutory  requirement 
found  at  sections  1819(c)(2)(A)(v)  and 
1919(c)(2)(A)(v)  of  the  Act.  Congress 
specifically  intended  a  30  day  notice 
because  at  sections  1819[c)(2l(B}(ii)  and 
1919(c)(2)(B)(ii)  it  exempted  a  30  day 
notice  for  a  number  of  reasons  (e.g.,  the 
transfer  or  discharge  is  necessary  for  the 
health,  safety,  or  welfare  of  the  resident 
or  the  resident  has  not  lived  in  the 
facility  for  30  days)  but  not  for 
nonpayment  of  services.  We  interpret 
this  exemption  as  leaving  the 
Department  without  discretion  to 
consider  the  commenter's  suggestion. 

Comment:  Two  commenters 
addressed  the  requirement  at 
§  483.12(a)(3)(i)  (redesignated  to 
§  483.12(a)f4)(i))  which  provides  that  the 
facility  notify  the  resident  and,  if  known, 
a  family  member  or  legal  representative 
of  the  transfer  or  discharge  and  the 
reasons  for  the  move.  One  suggested 
that  we  include  the  word  "written**  to 
conform  to  the  requirement  in 
§  483.12(a)(5)  (written  notice).  The  other 
commenter  suggested  that  we  also 
modify  this  provision  by  adding  to  the 
end  of  the  statement  "in  a  language  and 
manner  that  the  resident  understands." 

Response:  We  agree,  for  clarification 
purposes,  to  modify  this  provision  to 
include  the  suggested  revisions  to  read 
as  follows:  "Notify  the  resident,  and,  if 
known,  a  family  member  or  legal 
representative  of  the  resident  of  the 
transfer  or  discharge  and  the  reasons  for 
the  move  in  writing  and  in  a  language 
and  manner  they  understand.** 

Comment:  A  comoienter  asked 
whether  a  facility  must  provide  notice  of 
transfer  or  discharge  to  residents  who 
have  resided  less  than  30  days  in  the 
facility,  and  another  noted  that  this 
seems  to  be  a  discriminatory  practice 
against  new  residents.  The  provisions  of 
redesignated  §  483.12(a)(2)  (i)  through 
(\i)  describe  the  circumstances  in  which 
a  resident  may  be  given  30  days  notice. 
These  dates  do  not  apply  when  the 
resident  has  lived  in  the  facility  less 
than  30  days  (9  483.12(a)(4)(ii)(E) 
redesignated  as  i  483.12(a)(5)(ii)(E)). 

Response:The  facility  has  no 
obligation  to  notify  residents  who  have 
lived  in  the  facility  less  than  30  days. 
The  regulation  at  redesignated 
§  483.12(a)(5)(ii)(E)  implements  the 
statutory  provision  at  sections 
1819(c)(2)(B)(ii)(IV)  and 
1919(c)(2)(B)(ii)lIV)  of  the  Act,  which 
excludes  residents  with  less  than  30 
days  residency  from  the  requirement  of 
providing  advance  transfer  or  discharge 
notice. 

Comment  A  commenter  noted  that 
the  transfer  and  discharge  requirements 


are  overiy  cumbersome,  particularly 
because  facilities  are  already 
overburdened  with  paperwork. 

Response:  We  are  not  able  to 
eliminate  or  ntake  major  modifications 
to  these  requirements  since  they  are 
specifically  required  by  OBRA  "87 
provisions.  However,  we  welcome  any 
suggestions  for  ways  that  the  law  could 
be  amended  to  make  these  requirements 
less  cumbersome. 

Comment-  A  commenter 
recommended  inclusion  of  a 
requirement  that  any  determination  of 
need  to  transfer,  except  in  an 
emergency,  should  be  made  in 
consultation  with  a  multidisciplinary 
assessment  and  care  planning  team. 

Response:  We  require  at 
§  483.12(a)(2)(i)  (redesignated  from 
§  483.12(aKl){i))  that  when  a  facility 
transfers  or  discharges  a  resident  under 
any  circumstances  as  described  under 
S  438.12(a)(2}  (i)  through  (v). 
documentation  must  be  made  by  the 
resident's  attending  physician 
(§  48a.l2(a)(3)(i))  or.  as  required  at 
i  483.12(a)(3H>ij.  a  physician.  This  does 
not  prevent  an  interdisciplinary  team 
from  making  a  recommendation  for 
discharge  or  transfer  but  makes  the 
physician  the  final  arbiter  of  the 
appropriateness  of  the  decision. 

Comment  A  commenter  expressed 
the  belief  that  a  resident  should  be 
allowed  to  return  to  the  facility  under 
bed-hold  provisions  in  cases  where  an 
acute  episode  of  mental  illness  (MI) 
occurs. 

Response:  The  requirement  at 
§  483.12(b)(3)  already  provides  that  the 
facility  must  establish  and  follow  a 
written  policy  under  which  a  resident 
whose  hospitalization  or  therapeutic 
leave  exceeds  the  bed-hold  period  under 
the  State  plan  is  admitted  to  the  facility 
immediately  upon  the  first  availability 
of  a  bed  in  a  semi-private  room  if  the 
resident  requires  the  services  provided 
by  the  facility  and  is  eligible  for 
Medicaid.  If  this  situaHon  follows  an 
acute  episode  of  MI,  then  the  bed-hold 
provisions  apply.  Thus,  we  see  no  need 
for  additional  regulations. 

Comment:  One  commenter  suggested 
that  a  resident's  notice  of  transfer  or 
discharge  as  required  under 
redesignated  1 483.12  (a)(3)  should  be 
given  immediately  in  those 
circumstances  where  the  30-day  notice 
is  not  possible.  It  was  also 
recommended  that  upon  a  resident's 
successful  appeal  after  transfer,  a 
resident  should  be  returned  immediately 
to  the  facility  or,  in  those  cases  where 
the  appeal  is  made  before  transfer,  any 
action  should  be  stayed  pending 
determination  of  the  appeal. 


II 
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Response:  We  have  outlined  those 
circumstances  under  which  a  30-day 
notice  would  not  have  to  be  given  for  a  - 
transfer  or  discharge  under  redesignated 
§  483.12  (a)(5)(ii)  (A)  through  (E).  The 
notice  may  be  made  as  soon  as 
practicable  before  transfer  or  discharge 
when  the  safety  of  the  individuals  in  the 
facility  is  endangered,  the  resident's 
health  improves  to  allow  for  an 
immediate  discharge,  or  the  resident  has 
not  resided  in  the  facihty  for  30  days. 

With  regard  to  a  resident's  appeal 
rights  for  transfers  and  discharge,  we 
are  currently  establishing  in  a  separate 
regulation  requirements  the  States  must 
meet  to  provide  a  fair  mechanism  for 
hearing  appeals  on  transfer  or 
discharges  from  skilled  nursing 
facilities.  Comments  about  these 
appeals  that  we  received  in  connection 
with  this  regulation  have  been 
considered  in  the  process  of  drafting  the 
NPRM  on  appeals  which  will  also  be 
subject  to  public  comment  when  it  is 
published. 

Comment:  Ten  commenters  responded 
to  the  notice  of  bed-hold  requirements  in 
§  483.12(b).  Most  commenters 
questioned  how  or  why  a  facility  could, 
or  should  have  to.  give  notice  both 
before  and  at  the  time  of  transfer. 
Particularly  in  the  case  of  an  emergency 
transfer,  many  commenters  believed  the 
second  notice  was  inappropriate.  They 
asked  us  to  clarify  in  the  interpretive 
guidelines  that  the  first  notice  could  be 
provided  well  in  advance  of  any  transfer 
(e.g.,  at  the  time  of  admission)  and  that 
the  second  notice  could  be  given  after 
an  emergency  transfer  in  order  not  to 
delay  the  transfer.  Another  conunenter 
could  see  no  reason  for  notifying  both 
the  resident  and  the  legal  representative 
or  family  member  if  the  resident  is 
competent. 

Response:  This  requirement  is  taken 
directly  from  OBRA  '87,  which  requires 
that  two  notices  be  issued,  both  before 
and  at  the  time  of  transfer.  The  statute 
also  requires  that  the  written  notice  be 
given  to  both  the  resident  and  the  family 
or  legal  representative.  We  believe  the 
first  notice  could  be  given  well  in 
advance  of  any  transfer.  However, 
reissuance  of  the  first  notice  would  be 
required  if  the  bed-hold  policy  under  the 
State  plan  or  the  facility's  poHcy  were  to 
change.  We  intend  to  explain  in  the 
interpretive  guidelines  that,  in  cases  of 
emergency  transfer,  notice  "at  the  time 
of  transfer"  means  that  the  family  or 
legal  representative  could  be  provided 
with  the  written  notification  within  24 
hours  of  the  transfer.  We  accept  the 
requirement  is  met  if  the  resident's  copy 
of  the  notice  is  sent  with  other  papers 


accompanying  the  resident  to  the 
hospital. 

Comment:  Five  commenters 
responded  to  the  readmission 
requirement  in  paragraph  (b)(3)  with  a 
variety  of  comments.  One  commenter 
pointed  out  that  a  transfer  to  a  hospital 
or  therapeutic  leave  frequently  indicates 
a  significant  change  in  the  resident's 
health  status.  Readmission  to  the  facility 
must  be  contingent  upon  the  facility's 
continued  ability  to  provide  appropriate 
care.  Another  commenter  objected  to 
having  to  readmit  a  resident  who  has  an 
outstanding  balance  for  Medicaid  cost- 
sharing  when  he  or  she  goes  out  on  bed- 
hold.  This  commenter  felt  that  forced 
readmission  constituted  a  major 
infringement  on  the  facility's  property 
rights.  Another  facility-based 
commenter  asked  what  the  facility 
should  do  if  the  next  available  bed  in  a 
semiprivate  room  is  in  a  room  already 
occupied  by  a  person  of  the  opposite 
sex.  Still  another  commenter  believed 
that  this  provision,  which  applies  only  to 
Medicaid  recipients,  discriminates 
against  private  pay  residents. 

Response:  This  requirement  is 
contained  in  section  1919(c)(2)(D)(iii)  of 
the  Act.  If,  after  a  stay  in  a  hospital,  a 
resident  requires  nursing  facility 
services,  the  facility  must  readmit  the 
resident.  The  law  makes  no  reference  to 
or  exception  for  unsatisfied  balances. 
Therefore,  the  facility  must  readmit  such 
an  individual.  We  believe  the  "next 
available  bed  in  a  semiprivate  room" 
can  be  construed  to  mean  a  bed  in  a 
room  shared  by  another  resident  of  the 
same  sex.  In  response  to  the  final 
objection  that  this  provision  is 
discriminatory,  we  note  that  the  statute 
requires  that  the  notice  of  bed-hold  and 
readmission  policies  must  be  given  to  all 
residents  who  transfer  or  go  out  on 
therapeutic  leave.  The  statute  requires 
readmission  only  of  Medicaid  recipients 
after  the  bed-hold  period  expires. 

Comment:  A  few  commenters  asked 
whether  the  prohibition  against  third 
party  guarantees  in  §  483.12(d)(2) 
applies  to  private  pay  admissions  as 
well  as  to  Medicare  beneficiaries  and 
Medicaid  recipients.  ^ 

Response:  We  note  that  the  statute 
makes  a  distinction  when  referring  to 
specific  individuals  or  residents  (e.g., 
section  1919(c)(5)(A)(iii),  "in  the  case  of 
an  individual  who  is  entitled  to  medical 
assistance  for  nursing  facility  services 

and  section  1919(b)(1)(A),  "A 

nursing  facility  must  care  for  its 
residents  in  such  a  manner  *  *  *"). 
Thus,  in  this  instance,  since  no  similar 
distinction  is  made,  the  prohibition 
against  third  party  guarantees  applies  to 
all  residents  and  prospective  residents 


regardless  of  the  payment  source  in  both 
Medicaid  NFs  and  Medicare  SNFs. 

Comment-  Several  commenters  asked 
that  we  clarify  that  the  prohibition 
against  third  party  guarantees  does  not 
include  gathering  information  about 
eligibility  for  payment  by  Medicare, 
Medicaid,  or  private  insurance.  If  the 
facility  cannot  assure  that  once 
admitted  the  resident  will  indeed  pay 
his  or  her  bills  at  least  through 
insurance,  the  facility  is  put  at  risk  to 
recover  payment  for  services  rendered, 
particularly  if  the  resident  becomes 
incompetent.  These  commenters 
believed  that  unless  facilities  are 
allowed  to  establish  information  about 
third  party  payment  sources,  they  will 
be  reluctant  to  accept  individuals  who 
are  not  Medicaid  eligible  unless  they 
have  sufficient  assets  to  guarantee 
payment  for  a  long  stay. 

Response:  The  wording  of  this 
provision  is  taken  directly  from  OBRA 
'87.  We  agree  that  the  term  "third  party 
guarantee"  needs  definition.  The 
legislative  history  reveals  that  Congress 
was  concerned  with  prohibiting  SNFs 
and  NFs  from  requiring  a  person,  such 
as  a  relative,  to  accept  responsibility  for 
the  charges  incurred  by  a  resident, 
unless  that  person  is  authorized  by  law 
to  disburse  the  income  or  assets  of  the 
resident.  In  such  allowable  cases,  the 
person  providing  the  guarantee  assumes 
no  personal  liability.  He  or  she  only 
promises  to  make  payment  out  of  the 
resident's  financial  holdings.  We  do  not 
believe  that  Congress  intended  to  limit 
in  any  other  way  the  facility's  right  to 
obtain  information  necessary  for 
collecting  payment  from  third  party 
payors  (not  guarantors).  Therefore,  we 
will  explain  in  the  interpretive 
guidelines  that  a  "third  party  guarantee" 
is  not  the  same  thing  as  a  "third  party 
payor"  and  that  this  provision  does  not 
preclude  the  facility  from  obtaining 
information  about  Medicare  or  Medicaid 
eligibility  or  the  availability  of  private 
insurance.  The  provision  does,  however, 
prohibit  the  facility  from  requiring  a 
person  other  than  the  resident  to  assume 
personal  responsibility  for  any  cost  of 
the  resident's  care.  We  would  also  note 
that  the  prohibition  against  requiring  a 
third  party  guarantee  of  payment  would 
not  prohibit  a  third  party  voluntarily 
from  making  payment  on  behalf  of  a 
resident. 

Comment:  Several  other  commenters 
were  concerned  that  this  provision 
would  prevent  continuing  care 
retirement  communities  (CCRCs)  from 
requiring  members  to  take  out  long  term 
care  insurance  to  cover  costs  of  nursing 
facility  care  they  might  need.  These 
commenters  pointed  out  that  CCRCs 
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offer  life  care  services,  ranging  from 
independent  living  accommodations  to 
NF  care.  Residents  sign  contracts  for 
this  extensive  package  of  housing  and 
health  care  services  and  pay  an 
entrance  fee  and  monthly  fees.  In  return, 
the  community  assumes  the  financial 
risk  of  providing  some  or  all  of  the 
services  the  resident  needs  for  the  rest 
of  his  or  her  life.  At  a  minimum,  the 
contract  guarantees  access  to  NF 
services.  At  a  maximum,  it  covers  the 
full  cost  of  NF  services.  These 
commenters  believed  that  this 
requirement,  as  written,  would  prohibit 
CCRCs  from  including  participation  in  a 
group  long-term  care  insurance  program 
for  those  who  can  afford  to  do  so,  as  a 
contract  provision.  They  therefore  urged 
that  the  facility  and  commiuiity  be 
considered  separately. 

Response:  As  we  established  above, 
insurance  is  a  third  party  payor,  not  a 
third  party  guarantor.  In  addition,  the 
CCRC  member  usually  makes  this 
commitment  by  his  or  herself,  rather 
than  having  someone  else  make  it  for 
him  or  her. 

Comment-  Seven  commenters 
objected  to  S  483.12(d)(3)  which 
regulates  nursing  facility  solicitation 
and  acceptance  of  gifts,  because  they 
believed  that  the  requirement  severely 
restricts  fund  raising  for  nonprofit 
facilities.  They  also  pointed  out  that 
residents  sometimes  donate  large  items 
such  as  organs  or  pianos  to  be  used  by 
the  residents  during  their  stays  and  left 
to  the  facility  after  death  or  discharge. 
They  believe  this  requirement  would 
prohibit  a  facihty  from  accepting  any 
unconditional  gift  from  a  resident  or 
potential  resident.  Also,  these 
commenters  pointed  out  that  in 
soliciting  funds,  non-profit  facilities 
appeal  to  their  entire  religious  or 
community  organization.  They  should 
not  be  expected  to  purge  their  mailing 
lists  of  any  relatives  of  current  residents 
or  any  potential  residents.  In  a  broad 
sense,  nearly  everyone  in  their 
organizations  is  a  "potential"  resident. 

Response:  This  requirement  is  derived 
almost  verbatim  from  section  1919(c) 
(5){A)(ii!)  and  (8){iv)  of  the  Act,  which 
apply  this  prohibition  only  to  Medicaid 
eligible  recipients  in  nursing  facilities 
certified  under  Medicaid.  Section 
1819(c)(5)(A)  contains  no  comparable 
requirement  for  skilled  nursing  facilities 
under  Medicare.  Therefore,  we  have 
revised  the  text  of  the  regulation  to 
reflect  this  limitation.  We  have  also 
restructured  this  section  to  make  the 
intent  of  the  OBRA  admissions 
provisions  more  readily  understandable. 

In  clarifying  that  revised  S  483.12(d)(3) 
applies  only  to  Medicaid  recipients  in 
Medicaid  NFs,  we  note  that,  by  contrast. 


the  proceeding  two  requirements  in 
sections  1819(c)(5)(A)  and  1919(c)(5)(A) 
which  prohibit  facilities  from  requiring 
individuals  to  waive  their  rights  to 
Medicare  or  Medicaid  benefits  (revised 
§  483.12(d)(1))  or  from  requiring  a  third 
party  guarantee  of  payment  (revised 
§  483.12(d)(2))  apply  to  all  residents,  not 
just  Medicaid  redpients.  in  both 
Medicare  SNFs  and  Medicaid  NFs. 

We  believe  that  revised  §  483.12(d)(3) 
only  prohibits  the  nursing  facihty  from 
charging/ soliciting  or  accepting/ 
receiving  gifts  from  or  on  behalf  of  a 
Medicaid  recipient  when  these  gifts  are 
intended  to  purchase  preferential 
treatment  for  a  Medicaid  recipient, 
presumably  over  other  Medicaid 
recipients.  Gifts  given  by  or  on  behalf  of 
Medicaid  recipients  for  purposes  other 
than  to  gain  admission,  expedited 
admission  or  continued  stay  are  not 
prohibited.  Nor  are  any  donations  from 
or  on  behalf  of  non-Medicaid  eligible 
individuals,  given  for  whatever  reason, 
prohibited. 

Thus,  non-profit  nursing  facilities  may 
continue  to  appeal  to  their  traditional 
sources  of  support  with  few  limitations 
(i.e..  only  with  respect  to  Medicaid- 
eligible  residents  or  potential  residents 
and  only  with  respect  to  donations  given 
to  gain  for  the  Medicaid  recipient 
preferential  treatment  with  respect  to 
admission,  expedited  admission  or 
continued  stay). 

We  note  that,  while  section 
1819(c)(5)(A)  of  the  Act  contains  no 
corresponding  statement  on  gifts  or 
donations  to  Medicare  skilled  nursing 
facilities,  other  parts  of  the  statute  and 
regulations  are  relevant.  Under  section 
1866(a]  of  the  Act.  a  participating 
Medicare  provider  must  agree  not  to 
charge  a  Medicare  beneficiary  (or  other 
person  on  his  or  her  behalf)  for  services 
covered  by  Medicare,  except  for  any 
deductible  and  coinsurance  amounts 
that  may  be  applicable.  This  provision 
operates  to  preclude  acceptance  by  a 
Medicare  SNF  of  donations  from  or  on 
behalf  of  Medicare  beneficiaries  in 
return  for  preferential  treatment  with 
respect  to  admission  or  continued  care. 
The  implications  of  the  section  1866 
agreement  are  spelled  out,  in  part,  in 
regulations  at  42  CFR  489.22.  In  addition, 
regulations  at  42  CFR  489.53(a)(2) 
prohibit  any  participating  Medicare 
provider  that  accepts  both  Medicare  and 
Medicaid  patients  from  imposing 
restrictions  on  the  acceptance  of 
Medicare  patients  for  treatment  which 
are  more  severe  than  those  it  imposes 
on  all  other  persons  seeking  care. 
Because  section  1866(a)  is  already 
implemented  elsewhere  in  the 
regulations,  as  indicated,  we  are  not 
repeating  these  requirements  here. 


Comment:  Five  commenters  asked 
why  the  requirement  at  S  483.12(e) 
which  requires  the  facility  to  have 
resident  care  policies  will  be  removed 
after  October  1, 199a 

Response:This  requirement  is  based 
on  section  1861  (j)(2)  of  the  Act.  which 
was  repealed  by  OBRA  '87.  effective 
October  1, 199a 

Summary  of  Changes  to  S  483.12 

In  response  to  comments,  we  have 
made  the  following  changes: 

•  In  §  483.12(a)  we  have  added  at 
paragraph  (1)  a  definition  of  transfer 
and  discharge  to  clarify  that  the 
determinant  is  whether  a  resident  is 
moved  to  another  certified  facility, 
whether  or  not  the  bed  is  in  the  same 
physical  plant.  This  results  in 
redesignating  all  following  paragraphs 
and  correcting  appropriate  cross 
references. 

•  In  §  483.12(a)(4)  (redesignated  from 
(a)(3))  we  clarify  that  notification  for  a 
move  must  be  in  writing  and  in  a 
language  and  manner  that  the  resident 
understands. 

•  In  §  483.12(b).  since  this  section 
applies  only  to  Medicaid  as  specified  in 
section  1919(c)(2)(D)  of  the  Act.  it  is 
necessary  to  specify  nursing  facility  as 
opposed  to  facility. 

•  In  section  483.12(d)  we  clarify  the 
admission  policy  for  a  facility  to 
conform  the  regulation  more  closely  to 
the  statute. 

We  also  made  minor  editorial  or 
technical  changes  to  conform  the 
regulation  more  closely  to  the  statute.  In 
a  few  instances  we  removed  obsoleted 
material,  i.e.,  not  in  effect  after 
September  30. 1S90.  We  also  deleted  the 
reference  to  the  "State  agency 
designated  by  the  State  for  such 
appeals"  at  §  483.12(a)(6)(iv)  since  we 
are  designating  the  use  of  the  Medicaid 
fair  hearing  system  at  §  4d3.200ff  in 
another  regulation. 

Section  483. 13    Resident  behavior  and 
Facility  Practices 

Summary  of  Provisions 

Section  483.13(a)  specifies  that  a 
resident  has  the  right  to  be  free  from  any 
physical  or  chemical  restraints  imposed 
for  purposes  of  discipline  or 
convenience. 

Section  483.10  (b)  and  (c)  provide  that 
a  resident  has  the  right  to  be  free  from 
abuse,  corporal  punishment  and 
involuntary  seclusion  and  that  a  facility 
must  develop  and  implement  written 
policies  and  procedures  that  prohibit 
mistreatment,  neglect  and  abuse  of  a 
resident,  and  misappropriation  of 
resident  property. 


II 
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Comments  and  Responses 

Comment:  A  large  group  of 
commenters  raised  issues  on  the 
physical  end  chemical  restraint 
requirement  at  §  483.13(a). 

Response:  As  we  pointed  out  in  the 
preamble  (54  FR  5323)  to  the  final 
regulation,  we  plan  to  publish  a  separate 
regulation  detailing  specific 
requirements  on  physical  and  chemical 
restraints  in  emergency  and  non- 
emergency situations.  While  we  are 
using  the  comments  received  on  this 
regulation  to  assist  in  preparing  this 
proposed  rule,  we  will  accept  and 
review  further  comments  when  it  is 
published  in  the  Federal  Register. 

Comment:  Five  commenters  objected 
to  the  location  of  the  restraint 
requirement.  They  felt  that  it  would  be 
better  located  under  S  483.10,  Resident 
rights.  This  would  ensure  that  the  right 
to  be  free  from  restraints  would  be 
among  those  rights  of  which  residents 
are  informed  pursuant  to  S  483.10(b). 

Response:  The  organizational  location 
of  this  requirement  in  no  way  frees  the 
facility  from  notifying  a  resident  of  all 
his  or  her  rights  as  established  by  these 
regulations.  The  rights  of  residents  are 
established  in  three  sections,  9  483.10 
Resident  Rights,  S  483.12  Admission, 
Transfer  and  Discharge  Rights,  and 
§  483.13  Resident  Behavior  and  Facility 
Practices. 

Comment:  Several  commenters  felt 
that  the  references  to  a  right  to  be  free 
from  involuntary  seclusion  in  §  4a3.13(b) 
and  (c)  should  be  removed.  They 
pointed  out  that  involuntary  seclusion 
can  be  a  form  of  treatment  to  minimize 
the  use  of  physical  restraints  by 
removing  a  resident  from  a  source  of 
agitation. 

Response:  We  agree  with  the 
commenters  that  involuntary  seclusion 
can  be  used  in  some  circumstances.  We 
are,  however,  unable  to  remove  the 
prohibition  against  its  use  from  the 
regulations  because  it  is  statutorily 
required  by  sections  1819  and 
1919(c)(l)(A){ii)  of  the  Act  as  amended 
by  OBRA  '87. 

Comment  Several  commenters 
pointed  out  that  in  revising  \  483.13(c), 
which  requires  the  facility  to  take 
several  steps  to  protect  residents  from 
mistreatment,  neglect,  and  abuse  of 
residents  by  staff,  we  did  not  take  into 
account  all  of  the  relevant  OBRA  "87 
provisions.  Sections  1819  and 
1919(g)(1)(C)  of  the  Act  require  the  State, 
through  its  survey  and  certification 
agency,  to  have  a  process  for  receipt, 
timely  review,  and  investigation  of  all 
allegations  of  resident  abuse  or  neglect 
or  misappropriation  of  resident  property 
by  a  nurse  aide  or  other  individual  used 


by  the  facility.  The  State  survey  and 
certification  agency  must  also  enter  all 
adverse  fmdings  into  the  nurse  aide 
registry-  or  notify  the  appropriate 
licensure  authority  in  the  case  of  other 
staff  (non-nurse  aides).  Sections  1819 
and  1919(e)(2)(B)  require  the  nurse  aide 
registry  to  include  specific  documented 
findings  by  the  State  survey  and 
certification  agency  concerning  resident 
neglect,  abuse,  or  misappropriation  of 
resident  property  by  an  individual  listed 
in  the  registry.  Also,  sections  1619  and 
1919(b)(5)(C)  require  a  nursing  facility  to 
inquire  of  the  registry  as  to  information 
concerning  an  individual  before 
allowing  him  or  her  to  serve  as  an  aide. 
Commenters  noted  that  \  483.13(c): 

•  Contains  no  mention  of 
misappropriation  of  resident  property; 

•  Omits  explicit  reference  to  the  State 
survey  and  certification  agency's  role  in 
investigating  all  alleged  violations; 

•  Leaves  the  reporting  of  alleged 
violations  to  "other  officials  in 
accordance  with  State  law"  optional  (by 
using  "or"  instead  of  "and"  in 

§  483.13(c)(2)  and  (c)(4)),  thus  rendering 
the  operation  of  the  registry  ineffective; 
and 

•  Uses  a  different  standard  than 
proposed  in  OBRA  (i.e..  }  483.13(c)  limits 
the  prohibition  against  hiring  to 
individuals  who  have  been  "convicted," 
presumably  by  a  court  of  law,  rather 
than  to  those  who  are  "found"  by  the 
survey  and  certification  agency  to  have 
neglected  or  abused  a  resident  or 
misappropriated  resident  property). 

Response:  In  addition  to  this 
regulation,  the  nurse  aide  registry  and 
enforcement  provisions  of  OBRA  '87  are 
the  subject  of  other  proposed  rules 
which  are  under  development.  In  those 
rules,  we  will  explain  more  fully  how 
these  staff  treatment  requirements  relate 
to  the  workings  of  the  nurse  aide 
registry  and  the  survey  and  certification 
process.  See  for  example,  55  FR  10938  in 
the  March  23. 1990  issue  of  the  Federal 
Register  for  our  proposed  rule  on  nurse 
aide  registry  requirements.  (See 
§  483.75(g)  for  other  nurse  aide  training 
and  competency  requirements.) 

Also  as  a  result  of  these  comments  we 
have  reevaluated  the  wording  of 
§  483.13(c)  which  was  first  proposed  in 
the  October  16, 1987  proposed  rule  at 
§  483.25(n)  as  a  close  parallel  to 
§  483.420(d)  in  the  regulations  for 
intermediate  care  facilities  for  the 
mentally  retarded  (ICFs/MR).  Section 
483.420(d)  requires  that  the  ICF/MR  not 
employ  any  individual  who  has  been 
"convicted"  of  abuse,  neglect,  or 
mistreatment  of  a  resident.  We  have 
been  advised  that  "found  guilty  by  a 
court  of  law"  is  a  more  inclusive  term 


and  should  be  used.  This  term  includes 
situations  in  which  the  accused  pleads 
guilty,  or  is  found  guilty  while  having 
pleaded  innocent,  or  pleads  nolo 
contendere. 

While  the  survey  and  certification 
agency  is  charged  under  OBRA  '87  with 
investigating  and  producing  findings  on 
all  allegations  of  resident  abuse,  neglect 
and  misappropriation  of  resident 
property  by  staff,  we  continue  to  believe 
that  the  facility  has  an  important 
responsibility  for  identifying  and 
investigating  all  incidents  of  suspected 
resident  abuse,  neglect,  or  mistreatment 
or  misappropriation  of  property, 
whether  by  staff  or  others.  Often  the 
source  of  the  offense  will  be  initially 
unknown.  Other  residents  or  visitors, 
rather  than  staff,  could  be  involved. 
Once  the  facility's  preliminary 
investigation  implicates  staff,  the  facility 
is  responsible  for  notifying  the  State 
survey  and  certification  agency.  If  an 
incident  appears  to  involve  a  criminal 
act,  the  facility  is  also  responsible  for 
notifying  the  appropriate  law 
enforcement  agencies. 

Comment:  A  number  of  commenters 
responded  to  the  requirement  at 
S  483.13(c)(l)(ii)  which  prohibits  the 
facility  from  employing  individuals  who 
have  been  convicted  of  abusing, 
neglecting,  or  mistreating  individuals. 
Most  of  the  commenters  were  concerned 
that  this  information  is  not  and  will  not 
always  be  available  to  the  facility. 
These  commenters  pointed  out  that  even 
though  States  are  required  to  maintain 
nurse  aide  registries,  not  all  staff  will  be 
included  in  the  registry.  Also,  access  to 
police  records  is  often  limited  and  may 
not  be  available  at  all  from  sources 
outside  the  State.  These  commenters 
requested  that  the  regulation  be  changed 
to  read  that  the  facility  must  not 
knowingly  employ  individuals  who  have 
been  convicted  of  abusing,  neglecting,  or 
mistreating  residents. 

Response:  The  intent  of  the  regulation 
is  to  prevent  the  abuse  of  residents  by 
staff  who  have  a  history  of  abuse.  To 
add  the  word  "knowingly"  would  dilute 
the  intention  of  the  regulation  and  give 
facilities  an  opening  not  to  be  thorough 
in  their  investigations  of  the  past 
histories  of  individuals  they  are 
considering  hiring.  In  addition  to 
inquiring  of  the  State  nurse  aide  registry 
or  other  licensing  authorities,  the  facility 
should  check  all  references  and  make 
reasonable  efforts  to  uncover 
information  about  any  past  criminal 
prosecutions.  If  the  nursing  facility 
should  learn  of  a  history  of  criminal  acts 
by  an  employee  (past,  present,  or 
prospective),  we  are  requiring  that  it 
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report  such  knowledge  to  the  State 
registry  or  other  licensing  authority. 

Comment:  Another  group  of 
commenters  suggested  that  the 
regulation  could  result  in  many 
employees  unfairly  losing  their  jobs. 
They  stated  that  the  regulation  does  not 
describe  what  protection  must  be 
afforded  employees  who  are  accused  of 
neglect  or  mistreatment,  nor  does  it 
inform  facilities  of  the  investigation  and 
due  process  procedures  with  which  all 
parties  must  comply. 

Response:  The  regulation  prohibits  the 
facility  from  hiring  individuals  who  have 
been  found  guilty  of  abusing,  neglecting 
or  mistreating  residents  or 
misappropriating  resident  property 
either  by  a  court  of  law  or  by  the  State 
survey  and  certiHcation  agency.  Court 
actions  would  provide  safeguards  to 
protect  the  innocent.  Furthermore, 
OBRA  '87  requires  that  the  investigatory 
role  of  the  survey  and  certification 
agency  is  to  include  opportunities  for  a 
fair  hearing  and  for  the  individual  to 
rebut  adverse  information  contained  in 
the  registry.  Therefore,  we  believe  due 
process  rights  are  protected  and  ample 
safeguards  are  in  place  to  protect  the 
innocent  whether  in  a  court  of  law  or 
before  a  survey  and  certification  agency. 

Comment-  Several  commenters 
suggested  that  the  requirement  at 
§  483.13(c)(4)  which  states  that  the 
results  of  all  investigations  must  be 
reported  to  the  administrator  or  his  or 
her  designated  representative  within  5 
working  days  of  the  incident  did  not 
allow  the  facility  enough  time  for 
investigation  in  cases  where  an 
allegation  is  not  made  until  several  days 
after  the  incident.  They  suggest  that  the 
requirement  be  changed  to  read  within  5 
working  days  of  knowledge  of  the 
incident. 

Response:  We  have  not  accepted 
these  comments.  We  think  that  5  days  is 
a  reasonable  time  in  view  of  the  fact 
that  a  resident  may  be  in  jeopardy  of 
repeated  abuse  in  the  meantime.  To 
make  the  change  requested  would 
weaken  the  intent  of  the  regulation, 
which  is  to  protect  patients  from  abuse. 

Summary  of  Changes 

In  order  to  make  the  staff  treatment 
provisions  of  this  rule  consistent  with 
these  other  OBRA  *87  provisions,  as  a 
result  of  these  comments  we  are: 

•  Adding  "misappropriation  of 
property"  to  the  list  of  violations  in 

S  483.13(c)(1)  against  which  the  facility 
must  protect  the  resident. 

•  Changing  "convicted"  in 

§  483.13(c)(l)(ii)  to  read  "found  guilty  by 
a  court  of  law"  and  must  not  employ 
individuals  for  whom  findings  indicate  a 
past  history  of  abuse,  neglect,  or 


mistreatment  of  residents  or 
misappropriation  of  resident  property. 

•  Changing  the  "or"  to  an  "and"  in 
§  483.13(c)(2)  and  (c)(4)  to  make 
reporting  of  allegations  and  fmdings  of 
the  facility's  own  investigation  to  the 
State  survey  and  certification  agency 
and  any  other  offlcials.  as  required  by 
State  law.  obligatory. 

•  Requiring  the  facility  to  report  to 
the  State  nurse  aide  registry  and  other 
licensing  authority  any  knowledge  it  has 
of  criminal  actions  taken  against  a  past, 
present,  or  prospective  employee  which 
might  indicate  unfitness  for  service  as  a 
nurse  aide  or  other  staff. 

Section  483.15    Quality  of  life 

Summary  of  Provisions 

Section  483.15  Quality  of  Life, 
specifies  that  the  facility  must  ensure 
that  residents  receive  care  in  a  manner 
and  in  an  environment  that  maintains  or 
enhances  their  quality  of  life  without 
abridging  the  safety  and  rights  of  others 
by  (a)  treating  each  resident  with  dignity 
and  respect  and  (b)  maintaining  each 
resident's  privacy. 

Section  483.15(c)  specifies  that 
residents  have  a  right  to  choose 
activities,  schedules  and  health  care, 
consistent  with  their  interests, 
assessments  and  plans  of  care,  and  also 
to  interact  with  members  of  the 
community  both  inside  and  outside  the 
facility. 

Section  483.15(f)  provides  that  the 
facility  must  provide  for  an  ongoing 
program  of  activities  appropriate  to 
residents'  needs  and  interests  designed 
to  promote  opportunities  for  engaging  in 
normal  pursuits,  including  religious 
activities  of  their  choice. 

Section  483.15(g)  specifies  that  a 
facility  must  provide  medically  related 
social  services  to  attain  or  maintain  the 
highest  practicable  physical,  mental  and 
psychosocial  well-being  of  each 
resident. 

Section  483.13(h)  requires  that  the 
facihty  provide  a  clean,  comfortable, 
and  homelike  environment  for  the 
resident. 

Comments  and  Responses 

Comment-  Section  483.15(c)(6) 
requires  that,  "when  a  resident  or  family 
group  exists,  the  facility  must  listen  to 
the  views  and  act  upon  grievances  and 
recommendations  of  residents  and 
families  concerning  proposed  policy  and 
operational  decisions  affecting  resident 
care  and  life  in  the  facility."  A 
commenter  noted  that  "listening  to  and 
acting  upon"  is  too  vague  and  suggested 
requiring  written  responses  from  the 
administration  about  grievances  or 
recommendations  and  forwarding 


UMI 


unresolved  grievances  to  the  licensing 
bureau. 

Response:  We  do  not  believe  it  is 
necessary  to  regulate  the  means  by 
which  the  facility  should  respond  to 
grievances  by  requiring  a  written 
response.  Our  regulations  allow  facility 
flexibility  and  we  do  not  wish  to  impose 
any  additional  burden  upon  the  facility. 

Comment-  Section  483.15(f)(2)  requires 
the  activities  program  to  be,  "directed 
by  a  qualified  professional  who  is  a 
qualified  therapeutic  recreation 
specialist  who  is  licensed  or  registered  if 
applicable,  by  the  State  in  which 
practicing:  and  eligible  for  certification 
as  a  therapeutic  recreation  specialist  by 
a  recognized  accrediting  body  on 
October  1. 1990."  Several  commenters 
recommended  that  the  National 
Association  of  Activity  Professionals 
(NAAP)  be  included  in  the  qualifications 
for  the  person  who  directs  the  activity 
program  because  they  believe  their 
certification  criteria  are  appropriately 
based  on  the  educational  and 
experiential  background  needed  for  a 
person  to  be  able  to  provide  a  quality 
activity  program  to  an  elderly 
population.  It  also  emphasizes  the 
importance  of  providing  a  variety  of 
activity  programs,  not  a  specific  type  of 
program,  such  as  music,  art  recreation, 
etc. 

Response:  We  chose  not  to  specify 
particular  accrediting  associations  or 
organizations  but  rather  leave  it  to  the 
majority  membership  of  the  particular 
discipline  to  determine  which 
association  or  organization  they 
recognize. 

Comment-  Section  483.15(f)(2)(B)(iv) 
requires  that  an  activities  program  must 
be  directed  by  a  qualified  professional 
who  "has  completed  a  training  course 
approved  by  the  State."  Approximately 
80  commenters  addressed  this  section. 
Some  commenters  supported  this 
requirement:  others  suggested  that  the 
State-approved  course  be  used  in 
conjunction  with  other  qualifications 
(i.e..  degree  and  appropriate  certification 
as  an  art,  dance,  music,  or  recreation 
therapist).  Several  commenters  opposed 
this  requirement  for  a  number  of 
reasons: 

•  State  approved  programs  do  not 
include  components  necessary  to 
implement  a  successful  therapeutic 
activity  program. 

•  State  programs  differ  in  length, 
content,  and  qualifications,  thus  there 
are  not  national  uniform  standards. 

•  Regulations  do  not  provide  any 
evaluation  method  for  these  programs. 
Many  State  training  courses  provide  30 
to  50  contact  hours  of  training.  Given 
multiple  responsibilities  of  the  activity 
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professional,  the  limited  training 
provides  a  bare  minimum  even  in  the 
best  of  circumstances. 

•  When  State-approved  certification 
programs  are  in  place,  they  may  not 
include  consultation  by  an  occupational 
or  recreational  therapist  to  ensure  that 
high  standard  programs  are  in  place. 

•  State  approved  programs  provide 
too  much  flexibility  for  the  States  or  for 
facilities. 

•  State  approved  programs  should  be 
required  for  all  activity  assistants  or 
activity  aides. 

Response:  Based  upon  the  provisions 
of  OBRA  '87,  we  are  requiring  an 
ongoing  program  of  activities  directed 
by  a  quahfied  professional  designed  to 
meet  the  interests  and  the  physical, 
mental,  and  psychological  well-being  of 
each  resident.  We  do  not  believe  it  is 
necessary  to  eliminate  the  option  of 
State  approved  programs  as  we  are 
continuing  to  focus  on  outcome 
measures  rather  than  the  method  by 
which  these  objectives  are 
accomplished.  We  have  no  evidence 
that  the  residents  participating  in 
activities  programs  directed  by 
individuals  who  have  completed  State 
approved  programs  are  less  likely  to 
achieve  the  desired  objective  than  when 
the  program  is  directed  by  other 
individuals.  -^^ 

Comment-  Many  of  the  commenters 
wanted  to  retain  the  requirements  at  42 
CFR  405.1131(a)  which  state  that  a 
member  of  the  facility's  staff  is 
designated  as  responsible  for  the  patient 
activities  program. 

Response:  Upon  the  effective  date  of 
the  February  2, 1989  rule  (October  1, 
1990)  405.1131(a),  which  allows  a 
member  of  the  facilities  staff  to  be 
responsible  for  the  patient  activities 
program,  is  eliminated.  Similarly,  we 
eliminate  the  requirement  that  if  the 
staff  member  is  not  a  qualified  patient 
activities  coordinator,  he  or  she  must 
function  with  frequent,  regularly 
scheduled  consultation  from  a  person  so 
qualified.  We  believe  that  effective 
October  1, 1990,  the  consultation 
requirement  is  unnecessary  since  we 
have  stated  that  the  activities  must  be 
directed  by  a  qualified  professional. 

Comment:  Several  commenters 
addressed  the  qualifications  section  of 
this  requirement  and  recommended  that 
the  activities  program  be  directed  by  a 
qualified  professional  who  is  a  qualified 
therapeutic  recreation  specialist  who  is 
licensed  or  registered  if  applicable,  by 
the  State  in  which  practicing;  and 
eligible  for  certification  as  a  therapeutic 
recreation  specialist  by  the  National 
Council  for  Therapeutic  Recreation 
Certification;  or  has  two  years 
experience  in  a  social  or  recreational 


program  within  the  last  5  years,  one  of 
which  was  full-time  in  a  patient 
activities  program  in  a  health  care 
setting;  or  is  a  qualified  occupational 
therapist. 

Response:  As  stated  in  the  previous 
response,  we  are  accepting  the 
recommendations  for  the  qualified 
professional  who  directs  the  activities 
programs  as  stated  at  S  483.15(f)(2).  We 
chose  not  to  include  a  specific 
certification  body  eligibility  but  are 
revising  the  language  at 
§  483.15(f)(2)(i)(B)  to  state  "eligible  for 
certification  as  a  therapeutic  recreation 
specialist  by  a  recognized  accrediting 
body  on  October  1. 1990." 

Comment  In  the  preamble  to  the 
February  2  rule,  it  was  noted  that  the 
commenters  had  recommended  adding 
another  requirement  to  the  activities 
section  which  would  contain  three  types 
of  therapeutic  activities;  supportive, 
maintenance,  and  empowerment.  We 
had  responded  by  noting  we  would 
present  this  material  in  the  interpretive 
guidelines.  Many  commenters  opposed 
presenting  this  in  the  interpretive 
guidelines  as  they  stated  these  terms  are 
used  only  by  a  small  percentage  of 
activities  professionals  and  not  at  all  by 
therapeutic  recreation  specialists.  They 
felt  incorporation  of  these  classifications 
into  the  survey  or  regulatory  system 
could  jeopardize  many  activities 
programs  that  base  their  programs  upon 
the  individual  needs  of  residents. 

Response:  We  believe  that  the  source 
of  the  controversy  surrounding  this 
material  is  the  disagreement  among 
various  activities  professionals  over  the 
appropriateness  of  this  terminology. 
Rather  than  attempting  to  mediate  this 
dispute,  we  will  delete  this  terminology 
from  the  interpretive  guidelines  and 
leave  this  aspect  of  the  activities 
requirement  to  the  surveyor's  discretion. 

Comment:  There  were  approximately 
80  comments  addressing  the  social 
services  requirements.  Over  one  half  of 
the  total  comments  addressed  the  new 
requirements  pertaining  to  the 
qualifications  of  the  social  worker. 
Many  of  these  believed  that  the  social 
worker  qualification  standard  at 
S  483.15(g)(4)(ii)  (i.e..  two  years  of  social 
work  supervised  experience  in  a  health 
care  setting  working  directly  with 
individuals)  is  a  less  stringent  standard 
and  is  a  lower  standard  than  that  of 
OBRA  '87.  The  OBRA  '87  states  a  social 
worker  must  have  at  least  a  bachelor's 
degree  in  social  work  or  similar 
qualifications.  Other  comments 
addressing  the  qualifications 
requirements  were: 

•  Social  services  should  be  provided 
by  individuals  with  a  master's  degree  in 
social  work. 


•  Maintain  current  requirements  for 
social  workers,  as  listed  at  42  CFR 
405.1130(b)  (a  member  of  the  facility 
designated  as  responsible  for  serv-ices.  If 
the  designated  person  is  not  a  qualified 

'social  worker,  the  facility  has  a  written 
agreement  with  a  qualified  social 
worker  or  recognized  social  agency  for 
consultation  and  assistance). 

•  Require  a  nonsocial  worker 
providing  social  services  who  is  not  a 
graduate  or  licensed  social  worker  to 
receive  at  least  200  hours  per  year  of 
consultation  from  a  licensed  social 
worker  or  a  social  worker  with  a  degree 
from  an  accredited  school  of  social  work 
and  at  least  one  year  of  health  care 
experience. 

•  Do  not  require  a  social  worker 
consultant  to  be  a  graduate  of  a 
particular  discipline  since  social  worker 
consultants  come  from  all  disciplines 
(i.e.,  psychology,  sociology,  and  mental 
health  education). 

•  Require  social  workers  to  have  a 
bachelor's  degree  in  gerontology  with 
substantial  course  work  in  social  work. 

•  Clarify  "similar  professional 
qualifications"  as  stated  at 

S  483.15{g)(4)(iii). 

•  Define  "similar  professional 
qualifications"  as  a  bachelor's  degree  in 
a  related  field  such  as  human  services 
field  (i.e.,  applied  sociology,  with  at 
least  1  year  of  previous  supervised 
experience  in  meeting  psychosocial 
needs). 

•  Recommend  as  social  worker 
qualifications  either  a  bachelor's  degree 
from  an  accredited  school  of  social 
work,  or  a  bachelor's  degree  in  a  related 
human  services  field  plus  1  year  of 
previously  supervised  experience  in  a 
health  care  setting,  or  two  years  of 
supervised  experience  providing  social 
services  in  a  nursing  facility  prior  to 
October  1. 1990. 

•  Clarify  whether  the  bachelor's 
degree  requirement  is  met  only  by  a 
bachelor's  degree  in  social  work  from  a 
program  accredited  by  the  National 
Association  of  Social  Workers  or  by  a 
social  work  major  from  any  program. 

•  Delete  S  483.15(g)(4)(ii)  "2  years  of 
social  work  supervised  experience  in  a 
health  care  setting  working  directly  with 
individuals." 

Response:  Regarding  comments 
recommending  that  we  require  a 
master's  degree  social  worker  to  provide 
social  services,  the  provisions  of  OBRA 
'87  require  that  in  the  case  of  a  skilled 
nursing  facility  with  more  than  120  beds 
the  facility  must  have  at  least  one  social 
worker  (with  at  least  a  bachelor's 
degree  in  social  work  or  similar 
professional  qualifications)  employed 
full-time  to  provide  or  assure  the 
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provision  of  social  services  in  sections 
1819(b)(7)  and  1919(b)(7).  Thus,  requiring 
individuals  %ith  master's  degrees  would 
go  beyond  the  statute.  This  does  not 
preclude  facilities  from  employing  social 
workers  with  master's  degrees. 

With  regard  to  commenters  who 
wanted  to  maintain  the  current 
requirements  for  social  workers  as  listed 
at  42  CFR  405.1130(b).  we  may  not  retain 
these  requirements  as  they  do  not  reflect 
the  statutory  requirement  of  "at  least  a 
bachelor's  degree". 

We  do  not  believe  that  commenter 
requests  for  requiring  non  social 
workers  providing  social  services  to 
receive  at  least  200  hours  per  year  of 
consultation  from  a  licensed  social 
worker  would  benefit  resident  rights. 
Under  our  regulations,  facilities  with  120 
beds  or  more  must  have  a  qualified 
social  worker.  Facilities  with  less  than 
120  beds  must  assure  that  the  facility 
provides  medically  related  social 
services  to  attain  or  maintain  the  highest 
practicable  physical,  mental,  or 
psychosocial  well-being  of  each 
resident. 

We  agree  to  define  the  statutory 
requirements  found  at  sections 
1819(b)(7)  and  1919(b)(7)  of  the  Act. 
"similar  professional  quahfications"  as 
a  bachelor's  degree  in  a  human  services 
field  (including  but  not  hmited  to 
sociology,  special  education, 
rehabilitation,  counseling,  and 
psychology). 

We  agree  to  delete  the  requirement  at 
§  483.15(g)(4)(ii)  describing  a  social 
worker  as  someone  with  a  bachelor's 
degree  or  2  years  of  social  work 
supervised  experience  in  a  health  care 
setting.  Instead,  we  will  require  a 
bachelor's  degree  and  1  year  experience 
of  supervised  social  work  as 
commenters  requested. 

Comment-  Several  commenters 
suggested  that  the  social  worker  should 
be  identified  as  part  of  the 
interdisciplinary  team  as  described  in 
§  483.20(d)(2)(ii).  A  comprehensive  care 
plan  must  be  prepared  by  an 
interdisciplinary  team  that  includes  the 
attending  physician,  a  registered  nurse 
with  responsibility  for  the  resident,  and 
other  appropriate  staff  in  disciplines  as 
determined  by  the  resident's  needs  and 
with  the  participation  of  the  resident, 
the  resident's  family,  or  legal 
representative  to  the  extent  practicable. 

Response:  We  do  not  agree  to  specify 
the  social  worker  as  part  of  the 
interdisciplinary  team  but  rather  leave  it 
to  the  discretion  of  the  interdisciplinary 
team  to  decide  when  social  work 
involvement  in  care  planning  is  needed 
by  a  resident. 

Comment:  A  number  of  commenters 
noted  that  Congress  in  the  Medicare 
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Catastrophic  Coverage  Act  of  1988 
(MCCA)  required  that  the  standards  for 
social  service  workers  be  "at  least  as 
stringent"  as  those  in  effect  prior  to  the 
enactment  of  OBRA.  They  argue  that 
because  the  previous  regulation 
contained  provisions  which  are  not 
included  in  the  final  rule,  the  standards 
for  social  workers  in  this  final  rule  are 
therefore  contrary  to  the  statute. 

Response:  We  disagree.  First,  we 
recognize  that  the  "at  least  as  stringent " 
language,  which  did  not  appear  in  the 
MCCA.  does  appear  in  OBRA  '90.  It  is 
our  opinion,  however,  that  the  standards 
for  social  workers  in  the  final  rule  are  in 
full  accordance  with  the  statute.  In  fact, 
the  United  States  District  Court  for  the 
District  of  Columbia  specifically 
concluded  that  the  standards  appearing 
in  the  final  rule  are  at  least  as  stringent 
as  those  in  existence  prior  to  the 
enactment  of  OBRA  "87.  See  Gray 
Panthers  Advocacy  Committee,  et  al.  v. 
Sullivan.  Civil  Action  No.  89  0605-NHJ 
(D.D.C  Sept.  17. 1990).  Simply  because 
the  final  rule  does  not  include  every 
word  of  the  regulations  in  effect  prior  to 
the  enactment  of  OBRA  '87,  does  not 
mean  that  the  final  rule  could  not  be  as 
stringent  as  the  old  regulations. 
Congress  specifically  did  not  require 
that  the  final  rule  contain  the  identical 
language  as  in  the  previous  regulations. 
In  fact,  we  believe  that  the  final  rule  is 
more  stringent  than  the  previous 
regulation.  The  final  rule  by  focusing  on 
quality  of  care,  rather  than  the  mere 
capacity  to  provide  such  care, 
emphasizes  outcome.  With  the  previous 
regulations,  it  was  possible  that  while 
the  facility  might  have  been  in  technical 
compliance,  the  care  received  was  not 
adequate  or  appropriate.  Specifically, 
the  fact  that  an  individual  may  have 
satisfied  the  credential  requirements  of 
the  regulations  provided  no  assurances 
that  the  care  actually  rendered  was  of 
high  quality.  Under  these  rules, 
however,  since  high  quality  services  are 
the  standard,  this  weakness  in  the  old 
rule  has  been  removed.  Consequently, 
the  objective  of  the  final  rule  is  to  look 
at  the  quality  of  care  actually  received 
by  each  resident,  and  thus  to  prevent 
any  undue  reliance  on  staff 
qualifications  that  may  have  existed  in 
the  previous  rule. 

Comment:  Several  commenters 
opposed  the  setting  of  temperature 
ranges  of  71-81"  F  on  initially  certified 
facilities: 

•  One  commenter  noted  that  the 
temperature  range  is  contrary  to  HCFA 
comments  in  the  preamble  in  the 
February  2  rule  pertaining  to  food 
temperature  where  we  refused  to  define 
a  temperature  range  because  we  thought 


it  was  a  subject  for  interpretive 
guidelines,  not  regulations. 

•  Commenters  suggested  that  we 
revise  §  483.15(h)(6),  in  part,  to  reference 
recommendations  by  the  American 
Society  of  Heating,  Refrigerating,  and 
Air  Conditioning  Engineers.  They 
believe  that  specifying  temperature 
ranges  does  not  take  into  account 
mechanical  ability  of  various  systems 
nor  the  resident's  choice  of  temperature. 

•  Other  commenters  suggested 
requiring  facilities  to  provide 
comfortable  and  safe  humidity  levels. 

Response:  The  temperature  ranges 
indicated  in  §  483.15(h)(6)  are  for 
facilities  initially  certified  after  October 
1. 1990,  the  effective  date  of  these 
regulations,  not  for  existing  facilities. 
Currently  certified  SNFs  and  ICFs  that 
are  initially  certified  under  these 
requirements  as  NFs  and  SNFs  after 
October  1. 1990  would  not  be  required  to 
modify  their  heating  and  cooling 
systems  to  maintain  the  specified 
temperature  ranges.  Even  though  we 
deferred  from  specifying  temperature 
ranges  in  the  "Quality  of  Life" 
requirement  on  food,  we  indicated  that 
we  intend  to  issue  guidelines  to  ensure 
that  the  food'is  served  at  the  proper 
temperature  and  under  sanitary 
conditions.  We  decided  in  this  instance 
to  provide  specific  temperature  ranges 
in  response  to  many  comments  to  the 
proposedlNile  that  expressed  concern 
for  appropriate  temperature  ranges 
within  nursing  facilities  and  indicated 
how  residents'  comfort  in  this  area 
affected  quality  of  life.  We  derived  our 
temperature  ranges  from  standards 
recommended  by  the  American  Society 
of  Heating,  Refrigerating,  and  Air- 
Conditioning  Engineers  (ASHRAE 
standard,  Thermal  Environmental 
Conditions  for  Human  Occupancy, 
ANSI/ASHRAE  55-1981)  with  a  few 
degrees  of  variation  in  consideration  of 
lower  metabolism  rate  of  the  nursing 
facility  population,  who  are  mostly 
elderly  and/or  less  active  than 
individuals  in  other  settings. 

We  do  not  believe  alternative  wording 
suggested  would  provide  any  clearer 
assistance  or  guidance  to  surveyors  in 
identifying  noncompliant  facilities.  We 
do.  however,  plan  to  specify  within 
guidelines  exceptional  circumstances 
under  which  a  facility  may  be  briefly 
outside  the  specified  ranges.  Thus,  we 
believe  this  would  accommodate 
concerns  about  situations  in  which  the 
temperature  may  deviate  a  degree  or 
two  in  either  direction. 

We  did  not  accept  the  suggestion  to 
add  "humidity  levels"  as  we  believe  that 
referring  to  safe  and  comfortable 
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temperature  levels  would  encompass 
too  much  or  too  little  moisture  in  the  air. 

Summary  of  Changes  to  §  483.15 

As  a  result  of  our  evaluation  of 
comments,  we  are  making  the  following 
changes: 

•  In  §  483.15(g)  we  established  as  an 
alternative  qualification  for  a  social 
worker,  a  bachelor's  degree  in  a  human 
services  iReld  including,  but  not  limited 
to  sociology,  special  education, 
rehabilitation  counseling  and 
psychology  with  one  year  of  supervised 
social  work  experience  in  a  health  care 
setting  working  directly  with 
individuals.  We  deleted  as 
qualifications  two  years  of  supervised 
social  work  experience  or  similar 
professional  qualifications. 

Section  483.20    Resident  Assessment 

Summary  of  Provisions 

Section  483.20  specifies  that  a  facility 
must  conduct  initially  and  periodically 
thereafter  a  comprehensive  assessment 
of  each  resident's  medical,  functional 
and  psychosocial  needs.  OBRA  '90 
amends  this  section  to  specify  that  the 
assessment  must  be  conducted  not  later 
than  14  days  after  admission  rather  than 
4  days  as  previously  required. 

Section  483.20(d)  requires  that  the 
comprehensive  care  plan  be  prepared  by 
an  interdiscipUnary  team  which  includes 
the  resident,  the  resident's  family  or 
resident's  legal  representative,  a 
physician,  a  registered  nurse,  and  other 
staff  in  disciplines  determined  by  the 
resident's  needs. 

Section  483.20(f)  provides  that  on  or 
after  January  1, 1989.  a  facility  must  not 
admit  an  individual  with  mental  illness 
or  mental  retardation  unless  the  State 
mental  health  authority  or  the  State 
mental  retardation  or  developmental 
disability  authority  has  determined  that 
the  individual  requires  this  level  of  care 
furnished  by  the  facility. 

If  the  individual  requires  such  level  of 
services,  the  State  mental  health  or 
mental  retardation  authority  must  also 
have  determined  whether  the  individual 
needs  active  treatment.  In  the  case  of 
individuals  with  mental  illness,  the  State 
mental  health  authority's  determinations 
must  be  based  on  an  independent 
evaluation  performed  by  a  person  or 
entity  other  than  the  State  mental  health 
authority.  This  requirement  implements 
the  statutory  requirement  of  section 
1919(b)(3)(F)  of  the  Act.  In  §  483.20(f)(2) 
we  define  mental  illness  and  mental 
retardation  based  on  the  statutory 
provisions  of  section  1919(e)(7)(G). 


Comment  and  Responses 

Comment:  Several  commenters 
suggested  that  the  requirement  for 
resident  assessment  should  be 
expanded  by  adding  the  phrase 
"physical  and  mental"  before  the  word 
functional  status  at  §  483.20(b)(2)(iii) 
and  by  adding  "mental  and 
psychosocial"  status  at 
§  483.20(b)(2)(vii).  The  same  commenters 
asked  that  we  specify  at  §  483.20(c)(l)(ii) 
that  qualified  mental  health 
professionals  must  participate  in  the 
performance  of  the  mental  status 
portions  of  the  comprehensive 
assessment. 

Response:  We  agree  with  commenters 
that  the  mental  status  of  a  resident  is  an 
important  component  of  any  assessment 
and  we  had  intended  this  concept  to  be 
conveyed  in  the  term  "psychosocial"  in 
the  current  §  483.20(b).  Baseline  data  on 
the  mental  status  of  all  residents  must 
be  available  to  enable  facilities  to 
determine  which  residents  need  mental 
health  services,  including  mental  health 
rehabilitative  services  (see  §  483.45(a)) 
and  to  enable  mental  health 
professionals  to  develop  appropriate 
plans  of  care.  To  clarify  this  issue  we 
have  revised  §  483.20(b)(2)(iii)  to  state 
physical  and  mental  functional  status. 
§  483.20(b](2)(vii]  to  state  mental  and 
psychosocial  status,  and  §  483.20(d)(1) 
to  state  mental  and  psychosocial  needs. 

We  believe  that,  as  currently  stated, 
the  requirement  at  §  483.20(c)(l)(i)  that 
each  assessment  must  be  conducted  or 
coordinated  with  the  appropriate 
participation  of  health  professionals 
already  requires  involvement  of 
qualified  mental  health  professionals  in 
the  performance  of  mental  status 
examinations  to  the  extent  that  they  are 
needed.  (See  also  the  preamble 
discussion  of  mental  health  needs  in 
§  483.20(f)). 

Comment:  Approximately  six 
commenters  thought  that  the 
requirement  at  §  483.20(b)(4)(ii)  that 
individuals  admitted  on  or  after  October 
1. 1990  should  have  a  comprehensive 
assessment  no  later  than  4  days  after 
the  date  of  admission  should  be  changed 
to  give  the  facility  more  time  to  meet 
this  requirement.  Suggestions  for  change 
ranged  from  7  working  days  to  21 
working  days. 

Response:  OBRA  '87  made  a  4  day 
assessment  statutory  at  sections  1819 
and  1919(b)(3)(C)(i)(I)  of  the  Act. 
However.  OBRA  '90  amends  these 
sections  and  now  requires 
comprehensive  assessment  not  later 
than  14  days  for  individuals  admitted  on 
or  after  October  1, 1990. 

Comment:  Commenters  asked  for 
clarification  as  to  whether  or  not  the 


physician  needed  to  participate  in 
person  in  the  preparation  of  the 
comprehensive  care  plan  required  by 
§  483.20(d)(2)(ii). 

Response:  It  is  not  the  intention,  nor 
does  the  regulation  specify,  that 
physician  involvement  in  the 
interdisciplinary  team  process  must  be 
personal  presence  at  a  team  meeting. 
The  physician  can  participate  through 
other  means,  such  as  one  to-one 
discussions.  This  will  be  further  clariri3d 
in  interpretive  guidelines  for  the 
regulation. 

Comment-  Approximately  20 
commenters  responded  to  %  483.20(f)(l] 
which  requires  that,  on  or  after  January 
1, 1989,  a  nursing  facihty  must  not  admit 
any  new  resident  with  mental  illness  or 
mental  retardation  unless  the  State 
mental  health  or  mental  retardation 
authority  (as  appropriate)  has 
determined  prior  to  admission  that, 
because  of  the  individual's  physical  and 
mental  condition,  he  or  she  requires  the 
level  of  services  provided  by  a  nursing 
facility. 

In  general,  commenters  on  this 
preadmission  screening  provision  felt 
that  the  regulations  failed  to  address  a 
major  aspect  of  OBRA  "87  NF  reform 
provisions:  responsibility  to  the  resident 
who  needs  these  services  in  order  to 
attain  the  highest  level  of  mental  and 
psychosocial  well-being  as  required  by 
sections  1919(b)(2)  and  1919(b)(4)(A)  (i). 
(li)  and  (v)  of  the  Act.  Commenters 
proposed  a  number  of  measures  for 
correcting  this  perceived  failure. 

More  specifically  related  to  this 
preadmission  screening  provision,  many 
of  the  commenters  believed  it  is 
essential  that  HCFA  provide  clear 
definitions  for  and  a  delineation 
between  special  services  for  mental 
illness  and  the  normal  level  of  ongoing 
treatment  for  mental  health  problems 
that  a  resident  is  entitled  to  receive 
under  the  general  rubric  of  services 
aimed  at  attaining  or  maintaining  the 
highest  level  of  mental  and  psychosocial 
well-being.  (Specialized  services  was 
formerly  called  active  treatment  prior  to 
enactment  of  OBRA  '90  which 
substituted  terms).  Commenters  stressed 
that  services  mandated  by  these  long 
term  care  facility  requirements  must  not 
be  regarded  as  specialized  services  for 
mental  illness.  Otherwise,  they  believed 
a  contradiction  would  exist  between  the 
requirements  for  psychosocial 
assessment  and  maintenance  of 
psychosocial  function  and  the 
preadmission  screening  and  annual 
resident  review  (PASARR)  requirements 
of  OBRA  '87  (i.e..  Proper  attention  to  a 
resident's  mental  and  psychosocial 
needs  would  inevitably  put  the  resident 
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at  risk  of  being  discharged  or  would  put 
the  facility  at  risk  of  not  being 
reimbursed  by  Medicaid  since  section 
1919(e){7)(G)(iii)  of  the  Act  excludes 
specialized  services  from  nursing  facility 
services). 

Many  of  the  commenters  very  strongly 
urged  that  we  define  specialized 
services  as  being  limited  to  those 
services  that  are  required  by  individuals 
experiencing  an  acute  episode  of  severe 
mental  illness  and  should  clearly  be 
limited  to  the  delivery  of  intensive, 
specialized  mental  health  services  on  a 
24-hour  a  day  basis  by  trained  mental 
health  personnel.  These  commenters 
also  pointed  out  that  while  the  types  of 
services  provided  might  be  the  same  or 
similar  in  both  cases,  the  intensity  of  the 
services  in  a  program  of  specialized 
services  is  much  greater  than  that 
provided  as  a  part  of  a  normal  level  of 
care. 

Another  group  of  commenters  also 
urged  that,  in  deflning  mental  health 
services,  we  include  services  for  all 
individuals  who  require  them,  whether 
or  not  they  have  a  formal  diagnosis  of 
mental  illness.  These  same  commenters 
felt  that  if  a  nursing  facility  takes 
anyone  with  mental  health  needs,  it 
must  assure  that  those  needs  are  met. 

Response:  We  must  begin  this 
response  by  noting  that  OBRA  '90 
contained  3  provisions  with  direct 
relevance  to  the  issues  which  gave  rise 
to  many  of  the  comments. 

•  The  term  "mentally  ill"  was  directly 
keyed  to  the  listing  of  mental  illness  in 
DSM-IIl.  a  comprehensive  compendium 
of  mental  illnesses. 

•  Section  4a01(b)(7)  of  OBRA  '90 
changed  this  term  to  read — "serious 
mental  illness  (as  defmed  by  the 
Secretary  in  consultation  with  the 
National  Institutes  for  Mental  Health)." 

•  As  a  result  of  section  4801(b)(8),  the 
term  "active  treatment"  was  replaced 
each  place  where  it  occurred  with  the 
term  "specialized  services."  to  avoid 
confusing  the  needed  services  with  the 
mode  of  treatment. 

•  The  law  was  clarified  for  both 
Medicare  SNfFs  (section  4008(h)(2)(D)) 
and  Medicaid  NFs  (section  4aoi(e)(4)) 
by  adding  to  the  list  of  services  a  facility 
must  provide,  "treatment  and  services 
required  by  mentally  ill  and  mentally 
retarded  residents  not  T)therwise 
provided  or  arranged  for  (or  required  to 
be  provided  or  arranged  for)  by  the 
State." 

Before  OBRA  '90  was  enacted,  we  had 
responded  to  the  comments  by  clarifying 
the  final  regulation  to  make  it  clear  that 
mental  health  rehabilitation  services  are 
required  and  by  reflecting  provisions 
relati.ig  to  such  services  in  the 
regulations  provisions. relating  to 


resident  assessment  and  quality  of  care. 
Commenters  should  note,  also,  that  we 
reflected  our  intent  to  clarify  these 
issues  in  the  preamble  to  our  March  23. 
1990  proposed  regulation  relating  to  the 
preadmission  screening  and  annual 
resident  review  (PASARR) 
requirements. 

The  bulk  of  the  requirements  relating 
to  these  provisions  are  contained  in  the 
PASARR  regulations  which,  as  in  the 
case  of  the  NPRM,  will  be  published  as 
a  separate  rule.  In  the  paragraphs 
below,  however,  we  describe  the 
changes  we  made  in  this  final  regulation 
as  a  result  of  the  conunents  we  received 
and  as  a  result  of  the  OBRA  '90 
requirements. 

In  response  to  the  more  general 
comment  that  we  failed  to  deal 
adequately  with  the  OBRA  requirements 
concerning  the  responsibility  of  the  NF 
to  deliver  mental  health  services  to 
residents  who  need  them  in  order  to 
attain  the  highest  level  of  mental  and 
psychosocial  well-being,  we  believed 
that  the  references  to  psychosocial 
services  in  the  February  2  rule  were 
sufficient.  Nursing  facilities  and  their 
predecessors.  SNFs  and  ICFs.  have 
always  been  required  to  meet  the 
physical  and  mental  needs  of  their 
residents.  The  types  of  comments  we 
received  have,  however,  persuaded  us 
that  the  regulation  text  needs  to  contain 
more  specific  references  to  mental 
health  in  the  assessment  quality  of  care, 
and  specialized  rehabilitation  services 
sections  so  that  the  intent  of  the 
regulation,  now  explicitly  confirmed  in 
OBRA  '90.  id  clear.  In  this  final  rule  we 
have,  therefore,  made  changes  to  the 
wording  of  the  assessment  requirements 
at  5  483.20(b)(2)  (iii)  and  (vii)  and  the 
quality  of  care  requirement  concerning 
psychosocial  functioning  at  §  483.25(f). 

We  have  changed  the  references  in 
those  sections  from  "psychosocial"  to 
"mental  and  psychosocial"  since  it 
seems  clear  from  the  comments  that 
each  term  has  separate  nuances,  all  of 
which  we  wish  to  capture.  For  instance, 
the  concept  of  mental  status  appears  to 
include  the  mental  dysfunction  present 
in  a  sad  or  anxious  mood  as  well  as 
overt  disruptive  behavioral 
manifestations  such  as  wandering, 
verbal  abuse,  and  physical  abuse.  The 
concept  of  psj'chosocial  well-being 
appears  to  relate  to  how  people  feel 
about  themselves  and  their  lives.  This 
includes  involvement  in  life  around 
them,  having  satisfactory  relationships 
with  others  as  well  as  self-respect  and  a 
sense  of  satisfaction  with  life. 

In  §  483.4S(a)  we  have  edso  added 
rehabilitative  services  for  mental  illness 
and  mental  retardation,  to  the 
specialized  rehabilitative  services  for 


which  the  nursing  facility  is  responsible 
and  which  are  covered  NF  services 
under  Medicaid. 

Since  other  nursing  facility  services 
such  as  nursing,  dental,  or  medical- 
related  social  services  are  not  defined  in 
detail  in  these  regulations,  we  are  not 
defining  mental  health  services  in  the 
regulation  text.  However,  because  there 
may  be  some  ambiguity  over  terms  such 
as  "services  for  mental  illness  and 
mental  retardation."  we  wish  to  clarify 
in  this  preamble  what  types  of  activities 
we  believe  are  commonly  understood  to 
be  included  among  mental  health 
services: 

•  Crisis  intervention  services; 

•  Individual,  group,  and  family 
psychotherapy: 

•  Drug  therapy  and  monitoring  of 
drug  therapy; 

•  Training  in  drug  therapy 
management;  and 

•  Other  rehabilitative  services  such 
as — 

— Structured  socialization  activities  to 
diminish  tendencies  toward  isolation 
and  withdrawal: 

— Development  and  maintenance  of 
necessary  daily  living  skills  including 
grooming,  personal  hygiene,  nutrition, 
health  and  mental  health  education, 
money  management,  and  maintenance 
of  the  living  environment:  and 

— Development  of  appropriate  personal 
support  networks. 

Some  of  these  services  may  be 
delivered  by  nurses  and  social  workers 
or  through  the  activities  program  or 
pharmacy  services  while  others  may 
require  the  expertise  of  individuals  with 
specialized  training  in  psychology  or 
psychiatry.  In  keeping  with  our  focus  on 
outcomes  of  care,  we  are  not  specifying 
who  should  perform  the  services.  We  do 
specify,  however,  in  the  quality  of  care 
requirement  in  §  483.25(f)  that  all  NF 
residents  who  display  mental  or 
psychosocial  adjustment  difficulties 
must  receive  appropriate  treatment  and 
services  to  correct  the  assessed 
problem.  This  requirement  also 
mandates  that  all  residents  who  do  not 
display  psychosocial  adjustment 
difficulties  at  the  time  of  assessment  do 
not  develop  these  difficulties,  unless 
their  clinical  condition  demonstrates 
that  such  a  pattern  was  unavoidable. 

We  also  clarify  that  rehabilitative 
services  for  mental  illness  or  mental 
retardation  as  required  in  {  483.45(a), 
are  not  synonymous  with  specialized 
services  (previously  called  active 
treatment).  We  view  these  types  of 
rehabilitative  services  as  meeting  the 
needs  of  individuals  with  mental  illness 
or  mental  retardation  whether  or  not 
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they  are  required  to  be  subject  to  the 
PASARR  process  and  whether  or  not 
they  require  additional  services 
provided  or  arranged  for  by  the  State  as 
specialized  services.. For  example, 
individuals  may  need  social  services, 
activities,  or  medication  to  treat 
moderate  depression.  Sections  1819  and 
1919(b)(4)  of  the  Act  as  amended  by 
OBRA  '90,  clearly  indicate  that  mental 
health  needs  must  be  served  by  NFs. 
while  section  1919(e)(7)(G)(iii)  of  the  Act 
clearly  indicates  that  certain  specialized 
services  are  outside  the  scope  of  nursing 
facility  mental  health  services.  We 
believe  that  specialized  services  can 
only  be  ordinarily  delivered  in  the  NF 
setting  with  difHculty  because  the 
overall  level  of  services  in  NFs  is  not  as 
intense  as  needed  to  address  these 
needs.  If  the  State's  PASARR  program 
determines  that  an  individual  with 
mental  retardation  or  mental  illness  may 
enter  or  continue  to  reside  in  the  NF. 
even  though  he  or  she  needs  specialized 
services,  and  the  individual  does  so. 
then  the  State  must  provide  or  arrange 
for  the  provision  of  additional  services 
to  raise  the  level  of  intensity  of  services 
to  the  level  needed  by  the  resident. 

Readers  should  review  the  regulation 
expected  to  be  published  to  make  fmal 
provisions  discussed  in  the  March  23 
proposed  rule  or  the  proposed  PASARR 
requirements  for  a  detailed  discussion  of 
these  issues. 

Comment:  The  remaining  comments 
on  the  PASARR  provision  reflected  a 
variety  of  objections,  mainly  to  the 
statute  itself,  over  which  we  have  no 
discretion  in  implementation. 
Specifically,  commenters  objected  to  the 
application  of  PASARR  requirements  to 
private  pay  individuals,  to  the  broad 
statutory  definition  of  mental  illness,  to 
the  lack  of  community  alternatives 
which  conmenters  feared  would  result 
in  placement  problems  for  individuals 
with  mental  illness  who  are  not 
admitted  to  NFs,  and  to  the  lack  of 
federal  guidelines.  A  number  of  these 
commenters  alluded  to  PASARR 
litigation  which  has  ensued  since 
enactment  of  the  law. 

Response:  In  the  absence  of  language 
in  the  statute  Umiting  the  cope  of 
PASARR,  we  have  no  alternative  but  to 
conclude  that  the  statute  requires  that 
preadmission  screening  applies  to  "any 
new  resident,"  regardless  of  the  method 
of  payment  (see  section  1819(b)(3)(F) 
and  1919(b)(3)(F)).  Congress  has  twice 
considered  an  amendment  exempting 
private  pay  individuals,  in  1989  and 
1990.  In  both  years,  this  amendment  was 
defeated.  By  contrast.  OBRA  "90 
substituted  a  much  narrow  definition  of 
mental  il  ness.  limited  to  serious  mental 


illness  as  defined  by  the  Secretary  in 
consultation  with  NINfH. 

With  regard  to  fear  that  these 
requirements  will  result  in  placement 
problems,  we  note  that  Congress  did 
allow  States  to  submit  alternative 
disposition  plans  (ADPs)  through  which 
States  may  gain  extra  time  for  creating 
community  placements  for  ciurent 
residents  of  skilled  nursing  facilities 
who  must  be  relocated,  but  not  for  new 
applicants  who  are  deflected  from 
entering  nursing  facilities.  For  potential 
new  residents,  we  recognize  States  will 
need  to  make  other  provisions  for  care 
for  this  population. 

We  note,  in  response  to  those  who 
commented  on  the  lack  of  Federal 
guidelines,  that  OBRA  '87.  as  originally 
enacted,  did  not  require  issuance  of  final 
regulations,  only  criteria.  This 
requirement  was  contained  in  section 
1919(f)(8).  By  contrast,  the  preceding 
requirement  at  section  1919(f)(7) 
specifically  instructs  the  Secretary  to 
issue  regulations  on  charges  to 
residents'  funds.  In  developing  PASARR 
criteria,  we  consulted  extensively  and 
issued  guidelines  informally  in 
September  1988.  In  May  1989.  after 
further  analysis  and  experience,  we 
formally  issued  State  Medicaid  Manual 
part  4  Transmittal  No.  42.  We  further 
note  that  the  statute  clearly  required 
States  to  implement  the  preadmission 
screening  requirements  even  in  the 
absence  of  Federal  criteria.  This 
position  was  upheld  in  two  Federal 
courts  in  May  1989.  (See  Idaho  Health 
Care  Assoc,  et  al.  v.  Sullivan,  No.  88- 
1425  (D.  Idaho  May  11, 1989);  [Rayford. 
et  al.  v.  Bowen.  No.  89-0418  (W.D.  La. 
May  25. 1989).  As  a  result  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  '89.  Pub.  L.  101-239).  we  are 
now  required  to  publish  these  criteria  as 
a  proposed  rule. 

Summary  of  Changes  to  §  483.20 

As  a  result  of  our  evaluation  of 
comments  we  have  made  several 
clarifying  changes,  as  identified  above. 

We  also  are  revising  the  wording  of 
§  483.20(b)(l)(i)  to  reflect  the  provisions 
of  sections  1819(e)(5)(B)  and 
1919(e)(5)(B)  of  the  Act  which  require 
the  State  to  specify  an  assessment 
instrument  which  is  consistent  with 
minimum  data  set  and  is  approved  by 
the  Secretary.  In  the  February  2, 1989 
rule,  we  inadvertently  omitted  reference 
to  the  Secretary's  approval. 

We  are  also  revising  §  483.20(b)(4)  (i) 
and  (ii)  so  that  it  is  consistent  with 
sections  1819(b)(3)(C)(i)(I)  and 
1919(b)(3)(C)(i)(I)  of  the  Act  and  OBRA 
'90  requirements  relative  to  deadlines 
for  assessing  current  residents  of  a 
facility  as  of  October  1, 1990. 


Assessments  must  be  conducted  not 
later  than  14  days  after  admission. 
Assessments  of  current  SNF  residents 
must  be  conducted  between  October  1, 
1990  and  January  1, 1991  (a  three-month 
period).  For  residents,  this  period  is  one 
year  (between  October  1. 1990  and 
October  1. 1991). 

Section  483.25    Quality  of  Care 

Summary  of  Provisions 

Section  483.25  specifies  that  each 
resident  must  receive  the  necessary 
nursing,  medical  and  psychosocial 
services  to  attain  and  maintain  the 
highest  possible  mental  and  physical 
functional  status,  as  defined  by  the 
comprehensive  assessment  and  plan  of 
care. 

Section  483.25(a)  specifies  that  a 
resident's  ability  to  ambulate,  dress,  eat. 
groom,  bathe,  toilet,  transfer  (i.e.,  from 
bed  to  chair)  does  not  diminish  unless 
reasonable  justification  is  documented. 

Section  483.25(b)  provides  that  a 
facility  must,  if  necessary,  assist  the 
resident  in  making  appointments  and 
arranging  for  transportation  to  and  from 
a  medical  practitioner  specializing  in  the 
treatment  of  vision  and  hearing 
impairments  or  vision  or  hearing 
assistive  devices. 

Section  483.25(c)  specifies  that  a 
facility  must  ensure  that  a  resident 
entering  a  facility  without  pressure  sores 
does  not  develop  them  unless  a 
physician  certifies  they  were  not 
reasonably  avoidable,  and  a  resident 
having  pressure  sores  receives 
necessary  treatment  and  services  to 
promote  healing,  prevent  infection  and 
prevent  new  sores  from  developing. 

Section  483.25(d)  requires  that  a 
facility  ensure  that  a  resident  who  is 
incontinent  of  bladder  receive  the 
appropriate  treatment  and  services  to 
restore  normal  bladder  functioning;  a 
resident  is  not  catheterized  unless  it  is 
necessary;  and  a  resident  who  uses  a 
urinary  catheter  receives  appropriate 
treatment  to  prevent  infections. 

Section  483.25(e)  requires  that  a 
facility  must  ensure  that  a  resident  who 
enters  a  facility  without  contractures 
does  not  experience  an  unpredictable 
reduction  in  range  of  motion  without 
justifiable  cause,  and  a  resident  with 
contractures  receives  appropriate 
treatment  to  increase  range  of  motion 
and  prevent  further  decrease  in  range  of 
motion. 

Section  483.25(f)  requires  that  a 
facility  must  ensure  that  a  resident  who 
displays  mental  and  psychosocial 
adjustment  difficulty  receives 
appropriate  treatment  and  services  to 
achieve  remotivation  and  reorientation, 
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and  a  resident  whose  assessment  did 
not  reveal  a  mental  and  psychosocial 
adjustment  difficulty  does  not  display  a 
pattern  of  decreased  social  interaction 
or  increased  withdrawn,  angry  or 
depressive  behavior  without  justifiable 
cause. 

Section  483.25(g)  requires  that  a 
facility  must  ensure  that  a  resident  who 
has  been  able  to  feed  or  partially  feed 
himself  or  herself  is  not  fed  by  naso- 
gastric tube  unless  reasonable 
justification  is  documented,  and  that  the 
resident  receives  appropriate  treatment 
and  services  to  prevent  complications 
and  to  restore  normal  feeding  function. 

Section  483.25(k)  requires  that  a 
facility  must  ensure  that  residents 
receive  proper  treatment  and  care  for 
the  following  special  services  (to  the 
extent  covered  under  the  program): 
Injections;  parenteral  fluids,  colostomy 
or  ileostomy  care;  tracheostomy  care; 
trachea!  suctioning,  foot  care,  and 
respiratory  therapy. 

Section  483.25(1)  requires  that  the 
facility  must  ensure  that  each  resident's 
drug  regimen  is  free  of  unnecessary 
drugs,  inadequate  drug  monitoring, 
unnecessary  dose  levels,  undue  adverse 
consequences  (i.e.,  side  effects),  and 
significant  medication  errors  or 
significant  medication  error  rates. 

Section  483^(m)  requires  that 
facilities  not  have  significant  error  rates 
and  that  residents  be  free  of  significant 
medication  errors. 

Comments  and  Responses 

CommenL  A  number  of  commenters 
objected  to  the  use  of  the  word  "ensure" 
to  describe  a  facility's  responsibility  for 
certain  outcomes  in  various  provisions 
of  this  section  and  suggested  substitute 
words  such  as  "provide"  or  "enable." 
They  argued  that  a  facility  cannot 
reasonably  be  expected  to  "ensure"  that 
a  desired  outcome  will  occur,  especially 
with  respect  to  all  of  the  factors  that 
may  affect  frail,  aged  nursing  home 
residents. 

Response:  As  we  noted  in  our 
discussion  of  this  issue  in  the  preamble 
to  the  February  2. 1989  final  rule  (see  54 
FR  5332).  resident  care  outcomes  can 
sometimes  be  affected  by  factors  other 
than  the  treatment  and  services 
furnished,  such  as  the  degree  of  a 
resident's  cooperation  (i.e..  the  right  to 
refuse  treatment)  and  disease  processes. 
However,  we  do  not  believe  it  is 
unreasonable  to  make  the  facility 
responsible  for  ensuring  that  basic 
treatment  and  services  are  provided 
since  this  is  the  reason  for  the  resident's 
stay  in  the  facility,  as  well  as  for 
program  payment.  We  believe  that  the 
current  wording  of  this  section 
acknowledges  the  limitations  imposed 


by  the  resident's  right  to  refuse 
treatment,  as  well  as  by  recognized 
pathology  and  the  normal  aging  process, 
by  enabling  the  facility  to  demonstrate 
that  based  on  available  clinical 
evidence,  a  negative  resident  care 
outcome  was  unavoidable. 

Comment-  Various  provisions  of  this 
section  allow  a  facility  to  cite  a 
resident's  clinical  condition  in 
establishing  that  specific  negative 
resident  care  outcomes  (including  the 
use  of  certain  otherwise  inappropriate 
medical  interventions)  were 
unavoidable.  Two  commenters 
expressed  support  for  these  provisions. 
Two  others,  however,  felt  that  the 
wording  of  these  provisions  would  have 
the  effect  of  forcing  a  facility  to 
withhold  these  types  of  medical 
interventions  when  they  are  appropriate 
if  supporting  documentation  for  the 
intervention  is  absent.  One  commenter 
suggested  that  the  language  be  amended 
to  specify  that  the  clinical  justification 
must  be  documented  in  the  medical 
record  by  the  R.N.  and  the  physician. 

Response:  With  regard  to  the  specific 
medical  interventions  discussed  ii)  this 
section  (urinary  catheters,  naso-gastric 
tubes,  etc.),  the  intent  of  this  language  is 
simply  to  ensure  that  these  interventions 
are  used  only  when  there  is  valid 
medical  justification  for  doing  so.  Since 
medical  factors  supporting  their  use 
would  always  be  present  whenever 
these  types  of  interventions  are  used 
appropriately,  these  provisions  would 
not  require  a  facility  to  withhold  the 
intervention  under  such  circumstances: 
rather,  the  facility  would  merely  be 
expected  to  record  the  medical  factors 
that  should  already  be  present. 
Therefore,  we  are  not  revising  the 
language  to  specify  the  precise  manner 
of  documentation  since  we  believe  that 
this  would  be  unnecessarily 
prescriptive.  Further,  we  note  that  the 
issue  of  adequate  documentation  of  the 
resident's  clinical  record  is  already  dealt 
with  in  regulations  at  §  483.75(1)(1)  and 
(1)(6). 

Comment-  Two  commenters  suggested 
the  addition  of  a  specific  requirement 
dealing  with  daily  oral  hygiene. 

Response:  We  believe  that  a  separate 
requirement  is  not  necessary  since  oral 
hygiene  is  already  addressed  in 
§  483.25(a)(3). 

Comment-  Some  commenters 
recommended  revising  the  language  in 
several  parts  of  the  section  which 
currently  requires  the  facility  to  furnish 
various  services  to  the  resident,  so  that 
the  facility  would  be  required  only  to 
"offer"  such  services  to  the  resident. 

Response:  We  believe  that  such 
revisions  are  not  necessary  since  the 
regulations  already  make  clear  that  the 


resident  has  the  right  to  refuse  treatment 
(see  §  483.10(b)(4))  and  the  discussion  of 
that  provision  in  the  February  2 
preamble  to  the  final  rule  (see  54  FR 
5321)  makes  this  clear. 

Comment:  Two  commenters 
expressed  support  for  the  section  as  a 
good  example  of  an  outcome-oriented 
process.  Two  others  objected  to  the 
facility  being  held  accountable  for  the 
actions  of  other  professionals,  such  as 
physicians. 

Response:  This  comment  is  responded 
to  in  our  later  discussion  of  physician 
services  (§  483.40)  where  we  discuss  the 
issue  of  accountability  of  physicians  and 
other  individual  practitioners. 

Comment-  One  commenter  noted  that 
the  mere  presence  of  dementia  alone 
does  not  justify  a  decline  in  a  resident's 
ability  to  perform  activities  of  daily 
living  (ADLs). 

Response:  We  agree  that  the  mere 
presence  of  a  clinical  diagnosis  of 
dementia  cannot,  in  itself,  justify  a 
decline  in  a  resident's  ability  to  perform 
ADLs;  rather,  it  is  necessary  to  look  at 
the  resident's  actual  functional  status, 
as  determined  by  the  resident 
assessment  (see  §  483.20  (b)(l)(ii)  and 
(b)(2)(iii)). 

CommenL-  We  received  numerous 
conunents  requesting  clarification  of  the 
facility's  responsibility  to  pay  for  the 
items  and  services  discussed  in 
§  483.25(b).  particularly  with  regard  to 
Medicaid  facilities  and  services  that  are 
not  covered  under  a  State's  Medicaid 
program. 

Response:  In  order  to  respond  to  this 
comment,  we  believe  it  is  appropriate  to 
clarify  the  intent  of  the  introductory 
paragraph's  requirement  for  a  facility  to 
"provide  the  necessary  care  and 
services  to  attain  or  maintain  the 
highest  practicable  physical,  mental, 
and  psychosocial  well-being,  in 
accordance  with  the  comprehensive 
assessment  and  plan  of  care"  (emphasis 
added.)  The  specific  types  of  "care  and 
services"  that  the  facility  is  responsible 
for  providing  under  this  requirement  are 
the  ones  listed  in  section  1819(b)(4)(A) 
(i)  through  (vii)  of  the  Act  (for  Medicare 
SNFs)  and  in  section  1919(b)(4)(A)(i) 
through  (vii)  of  the  Act  (for  Medicaid 
NFs.)  If  a  service  appears  in  the 
applicable  portion  of  the  Act  the  facility 
is  obligated  to  provide  it  to  all  residents 
who  need  the  service;  the 
nonavailability  of  program  funding  for 
private  pay  residents,  for  example,  does 
not  relieve  the  facility  of  this  obligation. 
The  sole  exception  would  be  routine 
dental  services  in  Medicaid  NFs.  which 
are  required  under  section 
1919(b)(4)(A)(vi)  of  the  Act  only  to  the 
extent  that  they  are  covered  under  the 
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State  plan  (section  1819(b)(4)(A)  does 
not  relieve  Medicare  SNFs  of 
responsibility  for  their  residents'  dental 
services,  but  does  allow  them  to  impose 
an  additional  charge  for  these  services). 

For  types  of  care  and  services  (such 
as  assistive  devices  for  vision  and 
hearing)  that  are  not  specified  in  the 
applicable  portion  of  the  Act.  the 
facility's  responsibility  is  simply  to 
assist  residents  and  their  families  in 
locating  and  utilizing  any  available 
resources  (Medicare  or  Medicaid 
program  payment.  local  health 
organizations  offering  items  and 
services  which  are  available  free  to  the 
community,  etc.)  for  the  provision  of  the 
services  that  the  resident  needs.  This 
would  include  assisting  the  resident 
with  activities  such  as  making 
appointments  and  arranging 
transportation  necessary  to  obtain  the 
needed  services. 

Comment:  One  commcnter  concurred 
with  the  requirement  in  §  483.25(c) 
which  requires  that  a  resident  with 
pressure  sores  receive  necessary 
treatment  to  promote  healing  and 
prevent  infection  or  the  development  of 
new  sores.  Two  others  requested  that 
§  483.25(c)(2]  be  revised,  allowing  a 
facility  to  be  exempted  from  this 
requirement  by  claiming  that  a 
resident's  clinical  condition  makes  such 
treatment  impossible. 

Response:  We  are  not  making  the 
requested  revision  because  we  believe 
that  the  facility  should  always  furnish 
the  necessary  treatment  and  services  to 
prevent  the  development  of  pressure 
sores  or.  at  the  least,  to  promote  the 
healing  of  sores  that  have  developed. 

Comment  One  commenfer  indicated 
that  §  483.25  (d)(1)  and  (d)(3),  which 
require  an  incontinent  resident  to 
receive  appropriate  care,  are  redundant. 

Response:  We  agree  with  this 
comment,  and  are  deleting 
§  483.25(d)(1). 

Comment:  One  commenfer  argued 
that,  in  order  to  establish  that  no 
reduction  in  range  of  motion  has 
occurred  during  a  resident's  stay,  it 
would  be  necessary  to  conduct  a 
baseline  assessment  for  each  resident 
upon  admission,  which  might  be 
burdensome  for  some  facilities. 

Response:  We  note  that  the 
regulations  at  §  483.20(b)(2)  (iii)  and  (xi) 
already  include  functional  status  and 
rehabilitation  potential  as  prescribed 
parts  of  the  required  resident 
assessment.  This  should  provide  an 
adequate  baseline  for  determining 
whether  a  reduction  in  a  resident's 
range  of  motion  has  occurred. 

Comment:  A  number  of  commenters 
believed  that  we  failed  to  address  as 
quality  of  care  issues  a  major  aspect  of 


OBRA  '87  NF  reform  provisions: 
responsibility  of  the  NF  to  deliver 
appropriate  mental  health  services  to 
the  resident  who  needs  these  services  in 
order  to  attain  the  highest  level  of 
mental  and  psychosocial  well-being  as 
required  by  sections  1919(b)(2),  and 
1919(b)(4)(A)  (i),  (ii)  and  (v)  of  the  Act. 
They  asked  that  we  add  explicit 
requirements  for  both  mental  health  and 
psychosocial  services. 

Response:  We  agree  and  have 
changed  the  title  to  this  requirement  to 
"mental  and  psychosocial"  functioning 
and  have  made  other  appropriate 
changes  to  encompass  both  mental 
health  and  psychosocial  services.  (See 
also  the  preamble  discussion  of  mental 
health  needs  in  S  483.20(f)). 

Comment:  A  number  of  commenters  . 
questioned  the  use  of  the  terms 
"remotivalion"  and  "reorientalon"  for  a 
resident  who  displays  psychosocial 
adjustment  difficulty  in  i  483.20(f)(1).  As 
an  alternative,  several  suggested 
rewording  the  last  portion  of  this  section 
to  require  treatment  and  services"to 
correct  the  assessed  problem." 

Response:  We  accept  this  comment, 
and  are  revis'ng  this  provision 
accordingly. 

Comment:  Several  commenters 
suggested  deleting  tlie  list  of  possible 
complications  from  §  483.25(g)(2). 

Response:  We  are  not  accepting  this 
comment.  We  believe  that  the  specific 
language  here  is  needed  in  the 
regulations  themselves  in  order  to  give 
surveyors  guidance  in  this  area. 

Comment:  One  commenter  endorsed 
the  recognition  of  podiatric  care  in 
§  483.25(k)(7),  which  deals  with  special 
needs,  as  a  type  of  care  that  residents 
must  receive  when  needed.  Several 
others  suggested  that  the  reference  to 
podiatric  care  should  be  changed  to  "foot 
care"  since  the  use  of  the  term 
"podiatric"  implies  that  this  care  can  be 
furnished  only  by  a  podiatrist. 

Response:  We  accept  the  suggestion 
to  revise  this  provision  since  it  was  not 
our  intention  to  limit  its  applicability  to 
care  furnished  by  podiatrists.  Foot  care 
could,  for  example,  be  appropriately 
furnished  by  a  Doctor  of  Medicine  or  a 
Doctor  of  Osteopathy  as  well  as  by  a 
podiatrist. 

Comment  Several  commenters 
suggested  that  certain  elements  of 
§  483.25(k)  be  revised  to  clarify  that  the 
facility  is  required  to  ensure  that 
residents  receive  services  only  to  the 
extent  that  they  are  covered  under  the 
Medicaid  State  plan. 

Response:  We  do  not  accept  this 
comment.  As  noted  in  the  discussion  of 
vision  and  hearing  services  (see 
§  483.25(b)).  and  widi  the  exception  of 
dental  services  for  residents  of  Medicaid 


NFs.  the  nonavailability  of  program 
funding  does  not  relieve  a  facility  of  its 
obligation  to  ensure  that  its  residents 
receive  all  needed  services  listed  in 
section  1819(b)(4)(A)  of  the  Act  (for 
Medicare  SNFs)  and  section 
1919(b)(4)(A)  of  the  Act  (for  Medicaid 
NFs).  For  those  services  that  are  not 
listed  in  the  applicable  section  of  the 
Act,  a  facility  is  only  required  to  assist 
the  resident  in  securing  any  available 
resources  to  obtain  the  needed  services. 

Comment:  In  the  notice  of  proposed 
rulemaking  published  on  October  16, 
1987,  we  received  twenty  comments 
requesting  that  we  define  "unnecessary 
drug."  We  defined  "unnecessary  drug" 
in  the  preamble  to  the  final  rule  with 
comment  published  February  2, 1989,  (54 
FR  5334)  as  follows: 

"Unnecessary  drugs"  are  drugs  that  are 
given  in  excessive  doses,  for  excessive 
periods  of  time,  without  adequate  monitorirg, 
or  in  the  absence  of  a  diagnosis  or  reason  for 
the  dnig.  An  unnecessary  dnig  is  a  drug  for 
which  monitoring  data,  or  undue  adverse 
consequences  indicate  that  the  drug  should 
be  reduced  or  discontmued  entirely.  An 
unnecessary  drug  is  also  one  which  is 
prescribed  only  in  anticipation  of  an  adverse 
consequence  of  another  prescribed  dnrg. 

Commenters  on  the  final  rule  objected  to 
two  of  these  definitions  and  argued  that 
the  rule  interfered  with  the  practice  of 
medicine  and  that  the  Secretary  lacked 
the  statutory  authority  to  promulgate 
such  a  rule  (see  the  following  comment 
and  response  for  a  discussion  of  these 
issues). 

Re>!ponse:  Because  we  feel  that  it  is 
important  to  establish  a  clear  definition 
of  unnecessary  drug  in  order  to  deal 
with  the  problem  of  drug  misuse  in 
nursing  homes,  we  have  decided,  as 
commenters  requested  in  the  NPRM  of 
October  16. 1987,  to  define  "unnecessary 
drug"  in  the  regulation  text  rather  than 
in  the  preamble  to  the  February  2. 1989. 
final  rule  with  comment.  For  categories 
of  drugs  commonly  used  in  nursing 
homes,  we  will  develop  specific 
guidelines  for  further  definition  of 
excessive  dose,  excessive  periods  of 
time,  without  adequate  monitoring,  in 
the  absence  of  a  diagnosis,  and  when 
adverse  consequences  indicate  the  drug 
dose  should  be  reduced  or  discontinued. 
Where  surveyors  detect  potential 
violations  of  these  guidelines,  they  will 
be  instructed  to  review  existing 
evidence  that  justifies  the  drug's  use 
before  making  a  decision  about  whether 
a  violation  of  the  unnecessary  drjg 
requirement  exists.  The  term 
"unnecessary  drug"  will  be  reserved  for 
drug  therapy  circumstances  in  which 
HCFA  guidelines  (to  be  based  on 
medical  and  behavorial  sciences 
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literature  and  expert  opinion]  have 
established  that  such  circumstances  are 
a  potential  threat  to  the  resident's  health 
and  safety,  and  for  which  the  facility  is 
unable  to  justify  why  using  a  drug  under 
such  circumstances  is  in  the  best 
interest  of  the  resident.  In  justifying  drug 
use  the  facility  can  certainly  rely  on 
physician  justification  of  the  risk-benefit 
of  the  drug  use,  but  the  facility  would 
not  be  allowed  to  justify  the  drug  use  on 
the  basis  of  "the  doctor  ordered  it."  This 
justification  would  "render  the 
regulation,  and  the  statutory 
underpinnings  for  it,  meaningless. 

Comment:  With  respect  to 
§  483.25(1](1).  which  concerns  drug 
therapy,  one  commenter  objected  to  the 
definition  of  an  unnecessary  drug  which 
is  presented  in  the  preamble  to  the 
February  2. 1989  final  rule.  The 
preamble,  in  part,  said  that  an 
unnecessary  drug  is  one  that  is 
prescribed  in  anticipation  of  a  side 
effect  caused  by  another  drug.  The 
commenter  pointed  out  that  there  are 
many  circumstances  in  which  these  are 
perfectly  legitimate  prescriptions.  For 
example,  prescribing  an  antacid  with  a 
drug  which  is  known  to  cause  acid 
secretion  as  a  side  effect  is  acceptable. 

Response:  We  agree  with  the 
commenter,  and  we  will  not  consider 
drugs  prescribed  for  this  reason  to  be 
unnecessary. 

Comment  A  number  of  commenters 
complained  about  the  definition  of 
unnecessary  drugs  because  they  did  not 
believe  that  an  inadequately  monitored 
drug  could  be  called  an  unnecessary 
drug.  They  argued  that  a  drug  may  be 
necessary  even  if  it  is  not  adequately 
monitored.  These  commenters.  however, 
conceded  that  without  adequate 
monitoring,  one  could  not  determine  if  a 
drug  had  achieved  desired  results,  and 
therefore  could  not  determine  if  it  was 
or  was  not  a  necessary  drug. 
Commenters  also  conceded  that, 
without  adequate  monitoring  for 
potential  adverse  effects,  the  risk- 
benefit  ratio  of  the  drug  might  be  so 
unfavorable  that  it  could  be  considered 
an  unnecessary  dnig. 

Response:  As  mentioned  previously, 
we  have  changed  the  regulations  at 
S  483.25(1)  to  define  unnecessary  drug  as 
it  is  defined  in  the  preamble  to  the 
February  2, 1989  rule,  and  this  includes  a 
provision  for  adequate  monitoring. 

Comment-  Nine  commenters  were 
concerned  about  the  prohibition  against 
unnecessary  drugs  (as  defined  in  the 
preamble  (54  FR  5335)  to  the  February  2 
final  rule).  They  believed  that  the 
regulation  inappropriately  holds 
facilities  responsible  for  controlling  drug 
use  when  it  is  physicians  who  prescribe 
drugs  and  control  their  use.  They  argue 


UMI 


that  under  State  Law  only  the  physician 
may  prescribe  and  discontinue  drugs, 
order  laboratory  monitoring  tests  for 
drug  use.  and  generally  arrange  the  drug 
therapy  of  the  resident. 

Response:  Section  1919{c)(l)(A)(ii)  of 
the  Act  establishes  the  right  of  a 
resident  to  be  free  from  chemical 
restraints  imposed  for  the  purpose  of 
discipline  or  convenience  and  not  for 
treatment  of  medical  symptoms. 
Moreover,  a  physician  who  attends 
residents  in  a  long-term  care  facility  is 
essentially  an  outside  professional 
resource  and  the  facility  must  assume 
responsibility  for  the  quality  of  his  or 
her  services.  This  is  required  by  sections 
1819  and  1919(d](4](A]  of  the  Act  and 
these  regulations  at  S  483.75(h)(2)(i) 
which  require  that  a  skilled  nursing 
facility  or  nursing  facility  must  obtain 
services  that  meet  professional 
standards  and  principles  that  apply  to 
professionals  providing  services  in  such 
a  facility.  These  provisions  clearly  make 
the  facility  responsible  for  the  quality  of 
drug  therapy  provided  in  the  facility. 
They  do  not  require  the  facility  to  act  in 
place  of  the  physician,  but  they  do,  in 
accordance  with  the  statute,  hold  the 
facility  responsible  for  the  health  and 
safety  of  the  resident. 

Comment  A  number  of  commenters 
believed  that  the  prohibition  against 
unnecessary  drugs  exceeds  our  statutory 
authority.  They  argued  that  because 
Congress  has  established  very  detailed 
requirements  in  the  statute,  HCFA  is 
precluded  from  imposing  additional 
requirements  in  the  regulations. 

Response:  We  disagree.  First,  there  is 
no  indication  either  in  the  statute  or 
legislative  history  that  would  support 
this  view.  Second,  in  addition  to  our 
general  rulemaking  authority  to 
prescribe  regulations  which  may  be 
necessary  to  carry  out  the  purposes  of 
the  Medicare  and  Medicaid  programs, 
there  is  specific  authority  within  the 
provisions  of  nursing  home  reform  to 
support  the  additional  drug  therapy 
requirements  (see  e.g.,  sections  1819(c). 
1819(d)(4).  1819(f),  1919(c),  1919(dJ(4), 
1919(f)).  Specifically,  sections 
1819(c){l)(A)(ii)  and  1919(c)(l)(A)(ii) 
assure  a  resident's  right  to  be  free  from 
"physical  and  mental  abuse,"  and  any 
"chemical  restraints  imposed  for 
purposes  of  discipline  or  convenience 
and  not  required  to  treat  the  resident's 
medical  symptoms."  Thus,  Congress 
essentially  required  that  nursing 
facilities  ensure  that  drugs,  which  when 
improperly  utilized,  could  be 
characterized  as  physical  abuse  or 
chemical  restraints,  not  be  prescribed 
unless  required  to  treat  medical 
symptoms.  The  regulations,  requiring 
that  a  resident's  drug  regimen  be  free 


from  unnecessary  drugs,  merely 
implement  this  specific  prohibition. 

Moreover,  the  statute  provides  that 
nursing  facilities  must  ensure  any  other 
rights  which  we  establish  (see  sections 
1819(c)(l)(A)(x)  and  1919(c)(l)(A)(x):  see 
also  sections  1819(d)(4)  and  1919(d)(4)). 
As  noted  in  the  proposed  and  final  rule, 
in  order  to  assure  patient  health  and 
safety,  each  resident's  drug  regimen 
must  be  free  from  unnecessary  drugs 
and  significant  medication  errors. 
Accordingly,  a  facility  must  ensure  that 
drugs  are  not  given  to  residents  unless 
necessary  or  required  to  treat  a  specific 
medical  condition. 

Comment  Several  commenters 
contend  that  the  drug  therapy 
regulations  constitute  Federal 
interference  with  the  practice  of 
medicine.  They  contend  that  the 
regulations  establish  rules  which  will 
require  nursing  facilities  to  exercise 
medical  judgments  that  would  interfere 
with  a  physician's  treatment  decisions. 

Response:  We  disagree.  The  rules,  in 
defining  unnecessary  drugs,  essentially 
call  for  physicians,  not  nursing  facilities, 
to  make  judgments  as  to  what  drugs  are 
indicated,  or  needed  to  treat  in  the  first 
instance  a  specific  medical  condition, 
(see  54  FR  5335).  The  regulations  do  not 
require  nursing  facilities  to  exercise 
such  medical  judgments  in  place  of 
physicians.  Rather,  they  require  that 
facilities  enforce  Medicare  and 
Medicaid  standards  for  the  use  of  drugs 
on  residents  and  ensure  that  physicians 
make  reasonable  medical  judgments 
that  these  standards  have  been  met 
before  prescribing  drugs  to  the  facility's 
residents. 

Comment  One  commenter  expressed 
concern  that  this  regulation  prohibits  the 
use  of  antipsychotic  drugs  unless  an 
antipsychotic  drug  is  necessary  to  treat 
a  specific  condition.  One  commenter 
suggested  that  a  provision  be  added 
which  requires  that  the  specific 
condition  for  which  the  drug  is  used 
must  be  documented  in  the  clinical 
record. 

Response:  We  agree  and  we  have 
modified  S  483.25(l)(2)(i)  accordingly.  It 
now  reads.  "Residents  who  have  not 
used  antipsychotic  drugs  are  not  given 
these  drugs  unless  antipsychotic  drug 
therapy  is  necessary  to  treat  a  specific 
condition  as  diagnosed  and  documented 
in  the  clinical  record." 

Comment  Several  commenters 
suggested  changing  the  provision  which 
requires  residents  who  are  taking 
antipsychotic  drugs  to  receive  gradual 
dose  reductions,  drug  holidays,  and 
behavioral  programming.  The 
commenters  stated  that  although  a  drug 
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holiday  is  a  form  of  dose  reduction,  it  is 
not  necessarily  "gradual." 

Others  stated  that  drug  holidays  are 
not  well  defined  in  the  regulations  and 
that  gradual  dose  reduction  is  the 
concept  that  we  should  capture  in  these 
regulations.  Several  other  commentersr 
stated  that  behavioral  programming  is 
not  appropriate  for  use  with  demented 
residents  because  it  depends  on 
reservoirs  of  memory  which  they  do  not 
have.  The  key  to  dealing  with  demented 
residents,  commenters  state,  is  a  change 
in  the  "environment."  including  physical 
environment  and  staff  behavior. 

Response:  We  agree  with  the 
commenters  who  want  to  delete  the 
requirement  for  drug  holidays,  and  have 
done  so.  We  also  agree  with  the 
commenters  who  would  like  to  change 
the  term  "behavioral  programming."  We 
have  changed  this  term  to  "behavioral 
interventions,"  which  can  include 
changed  staff  behavior  toward  residents 
but  can  also  mean  behavioral 
programming  for  those  clients  for  which 
this  is  an  appropriate  intervention. 

Commerf;  With  regard  to  medication 
errors  in  §  483.25(m).  a  number  of 
commenters  wanted  "significant" 
defined.  Three  commenters,  representing 
both  consumer  and  provider  groups, 
specifically  suggested  that  significant 
medication  error  rates  should  not 
exceed  five  percent. 

Ref:ponse:  Regarding  a  facility's 
responsibility  to  prevent  significant 
error  rates,  we  have  modified 
§  483.25(m)  to  state  that  facilities  may 
not  have  error  rates  of  five  percent  or 
greater.  This  definition  has  been  used  in 
interpretive  guidelines  by  HCFA  since 
May  of  1964  (appendix  N,  part  2  State 
Operations  Manual  Transmittal  No. 
165).  It  is  used  as  a  measure  of  a 
facility's  drug  distribution  system,  which 
encompasses  the  entire  spectrum  of 
ordering,  transcribing,  dispensing, 
preparing,  and  administering  drugs  to 
residents.  It  has  enabled  HCFA  to 
establish  an  outcome  measure  for  the 
entire  process  of  drug  distribution  in 
long-term  care  facilities.  HCFA  does  not 
regulate  who  may  prescribe,  dispense, 
or  administer  drugs.  HCFA  does  not 
regulate  what  type  of  drug  distribution 
system  must  be  used  (e.g.,  unit  dose, 
floor  stock).  HCFA  has  only  minimal 
requirements  for  drug  labeling  and  no 
requirement  as  to  how  an  individual 
administering  drugs  must  go  about 
preparing  drugs  for  administration. 
HCFA  has  left  a  facility  free  to  create 
and  manage  its  own  system  in  any  way 
it  sees  fit  as  long  as  it  does  not  make 
"significant"  medication  errors  and  has 
an  overall  medication  error  rate  of  less 
than  five  percent. 


The  impact  this  outcome-oriented 
standard  has  had  on  facilities  has  been 
very  positive.  Historically,  facilities 
would  correct  various  perceived  defects 
in  the  drug  distribution  system  when 
they  were  faulted  by  surveyors.  These 
corrections  had  little  to  do  with 
medication  error  rates,  as  judged  by  a 
medication  error  rate  study  HCFA 
conducted  in  1980  (Medication  Errors  in 
Nursing  Homes  and  Hospitals:  Am. ). 
Hosp.  Pharm..  1982;  39.937-91).  In  May. 
1984,  when  HCFA  began  applying  this 
five  percent  error  rate,  facilities  began 
to  examine  their  systems  of  drug 
distribution,  the  staff  that  op>erate  the 
systems,  the  pharmacies  that  provide 
the  drugs,  and  myriad  other  issues  in 
order  to  reduce  medication  error  rates. 
Anecdotal  data  indicate  that  medication 
error  rates  are  falling  as  a  result  of  this 
policy. 

Since  medication  errors  vary  in  their 
significance  (e.g.,  from  significant  errors 
such  as  a  double  dose  of  a  potent 
cardiac  drug  like  digoxin  to  a  small  error 
in  the  dose  of  an  antacid  like  milk  of 
magnesia),  we  have  based  sanctions  on 
two  different  criteria.  First,  if  a  facility 
has  a  significant  medication  ciTor,  then 
it  is  sanctioned.  This  policy  satisfies 
consumers,  who  maintain  that  a  five 
percent  tolerance  in  medication  errors  is 
too  lenient  and  that  one  medication 
error  could  be  disastrous  for  a  resident. 
Second,  a  facility  is  sanctioned  if  it  has 
an  error  rate  of  Hve  percent  or  greater. 
This  satisfies  providers  who  maintain 
that  there  must  be  some  tolerance  of 
errors  because  all  systems  have  some 
errors.  The  Hve  percent  limit  on 
medication  errors  applies  to  both 
significant  and  non-significant  errors. 
When  a  facility  experiences  a  five 
percent  or  greater  medication  error  rate, 
even  if  all  errors  are  insignificant,  it  is  a 
sign  that  the  system  has  flaws  that  may 
eventually  lead  to  a  significant,  perhaps 
disastrous  error. 

A  signiHcant  medication  error  is 
judged  by  a  surveyor,  using  factors 
which  have  been  described  in 
Interpretive  guidelines  since  May  1984. 
The  three  factors  are:  (1)  Drug  category. 
Did  the  error  involve  a  drug  that  could 
result  in  serious  consequences  for  the 
resident?  (2)  Resident  condition.  Was 
the  resident  compromised  in  such  a  way 
that  he  or  she  could  not  easily  recover 
from  the  error?  (3)  Frequency  of  error.  Is 
there  any  evidence  that  the  error 
occurred  more  than  once?  Using  these 
criteria,  an  example  of  a  significant 
medication  error  might  be  as  follows:  A 
resident  received  twice  the  correct  dose 
of  digoxin,  a  potentially  toxic  drug.  The 
resident  already  had  a  slow  pulse  rate. 


which  the  drug  would  further  lower.  The 
error  occurred  three  times  last  week. 

Summary  of  Changes  to  §  483.25 

As  a  result  of  our  evaluation  of 
comments,  in  addition  to  minor  editorial 
changes,  we  are  making  the  following 
changes: 

•  In  S  483.2S(d),  we  are  removing 
paragraph  (d)(1)  as  redundant  and 
redesignating  the  following  two 
paragraphs. 

•  In  5  483.25(f).  we  are  clarifying 
terminology  to  emphasize  that  the 
requirements  concern  mental  and 
psychosocial  functioning  and  to  require 
treatment  and  services  to  correct  the 
assessed  problem. 

•  In  I  483.25(k).  we  have  revised 
"pediatric"  care  to  "foot"  care  to 
remove  emphasis  on  who  may  provide 
the  proper  treatment 

•  In  5483.25{1)(1).  we  define 
unnecessary  drug  and  add  a  provision 
that  each  resident's  drug  regimen  must 
be  adequately  monitored.  In  paragraph 
(l)(2](a],  concerning  antipsychotic  drugs, 
we  added  a  requirement  that  the  need 
for  an  antipsychotic  drug  be  diagnosed 
and  documented  in  the  clinical  record. 
We  also  deleted,  as  suggested,  the 
requirement  for  drug  holidays. 

•  In  (  483.25(m),  we  require  that 
facilities  ensure  medication  error  rates 
are  below  five  percent. 

Section  483.28    Nursing  Services- 
Skilled  Nursing  Facilities  and  Section 
483.29  Nursing  Services — Intermediate 
Care  Facilities 

These  two  sections  contain 
requirements  effective  through 
September  30. 1990.  They  were 
established  in  the  February  2, 1989  rule, 
which,  initially  was  to  be  effective 
August  1, 1989.  As  described  elsewhere 
in  this  preamble,  the  effective  date  of 
the  rule  is  now  October  1, 1990. 
Accordingly,  we  are  deleting  them  as 
out-of-date. 

Section  483.30    Nursing  Services 

Summary  of  Provisions 

Section  483.30  specifies  that  the 
facility  must  have  sufficient  nursing  staff 
to  provide  nursing  and  related  services 
to  attain'or  maintain  the  highest 
practicable  physical,  mental  and 
pyschologicul  well-being  of  each 
resident,  as  determined  by  resident 
assessments  and  individual  plans  of 
care.  Sections  483.30  (a)  and  (b)  specify 
need  for  sufficient  staff  and  for  a 
registered  nurse. 

Section  483.30(c)  provides  for  waiver 
of  the  requirement  that  a  facility  provide 
a  registered  nurse  for  at  least  8  hours  a 
day.  7  days  «  week,  and  licensed  nurses 
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on  a  24-hour  basis  to  the  extent  that  a 
facility  is  unable  to  meet  these 
requirements.  Section  483.30(c)  also 
specifies  that  the  State  agency  granting 
a  waiver  of  the  requirements  provides 
notice  of  the  waiver  to  the  State  long 
term  care  ombudsman  and  the 
protection  and  advocacy  system  in  the 
State  for  the  mentally  ill  and  mentally 
retarded. 

Section  483.30(d)  provides  for  waiver 
of  the  requirement  to  provide  service  of 
a  registered  nurse,  for  more  than  40 
hours  a  week.  Sections  483.30  (c)  and  (d) 
also  specify  that  the  facility  that  is 
granted  such  a  waiver  notifies  residents 
of  the  facility  and  members  of  their 
immediate  families. 

Comments  and  Responses 

Comment:  Several  commenters 
objected  to  the  requirement  that 
facilities  requesting  waivers  must 
demonstrate  that  they  are  offering 
wages  at  the  community  prevailing  rate 
for  nursing  facihties. 

Response:  The  words  "offering  wages 
at  the  community  prevailing  rate  for 
nursing  facilities"  are  taken  verbatim 
from  sections  1819(b)(4)(C)  and 
1919(b)(4)(C)  of  the  Act.  We  therefore 
are  not  altering  the  requirement. 

Comment-  Several  commenters 
suggested  that  HCFA  has  not  provided 
enough  regulatory  guidance  to  facilities 
on  the  exact  criteria  that  will  be  used  in 
implementing  the  waiver  requirements. 

Response:  HCFA  is  currently  in  the 
process  of  developing  a  proposed  rule  to 
address  these  issues.  There  will  be  an 
opportunity  for  public  comment  on  the 
proposed  criteria  before  the  final  rule  is 
developed. 

Summary  of  Changes  to  S  483.30 

We  are  making  the  appropriate 
changes  to  §  483.30(c)  as  required  by 
OBRA  '90  to  specify  that  a  State  may 
waiver  24-hour  nursing  service  if  the 
facility  is  unable  to  meet  the 
requirements  of  paragraphs  (a)(2)  and 
(b)(1)  of  this  section. 

We  are  adding  S  483.30(c)(6)  as 
required  by  section  4801(e)(5)(D)(iv)  of 
OBRA  '90  to  specify  that  the  State 
agency  granting  a  waiver  of  the 
requirements  provides  notice  of  the 
waiver  to  the  State  long  term  care 
ombudsman  and  the  protection  and 
advocacy  system  in  the  State  for  the 
mentally  ill  and  mentally  retarded. 

We  are  adding  $  483.30(c)(7)  as 
required  by  section  4801(e)(5)(D)(v)  of 
OBRA  "90  to  specify  that  the  nursing 
facility  that  is  granted  such  a  waiver  by 
a  State  notifies  residents  of  the  facility 
and  members  of  their  immediate 
families 


UMI 


We  are  adding  S  483.30(d)(iv)  as 
required  by  sections  4801(e)(5)(D){v)  and 
4008(e)(v)  of  OBRA  '90  to  specify  that 
the  facility  that  is  granted  a  waiver 
notifies  residents  of  the  facility  and 
members  of  their  immediate  families. 

We  are  also  making  minor  editorial 
changes  to  delete  unnecessary  dates. 

Section  483.35    Dietary  Service 

Summary  of  Provisions 

Section  483.35  requires  that  a  facility 
must  provide  each  resident  with  a 
nourishing  palatable,  well-balanced  diet 
including  modified  and  specially 
prescribed  diets. 

Section  483.35(a)  requires  that  a 
faciUty  must  employ  a  qualified  dietitian 
either  full-time,  part-time,  or  on  a 
consultant  basis. 

Section  483.35(b)  requires  that  a 
facility  must  employ  sufficient  support 
personnel  competent  to  carry  out  the 
functions  of  the  dietary  services. 

Section  483.35(d)  specifies  the 
requirements  of  the  facility  for  food 
preparation  and  service  for  each 
resident 

Section  483.35(f5  specifies  the  facility 
must  provide  each  resident  at  least  three 
meals  daily,  at  regular  times  comparable 
to  normal  mealtimes  in  the  community. 

Comments  aiid  Responses 

Comment:  There  were  approximately 
40  comments  addressing  the  dietary 
services  requirements.  The  majority  of 
these  comments  opposed  staffing 
qualifications  at  §  483.25  (a)(1)  and 
(a)(2).  Many  of  these  commenters 
opposed  the  general  personnel 
qualifications  which  allowed  a  dietitian 
to  be  qualified  on  the  basis  of  education, 
training,  or  experience.  They  opposed 
this  provision  for  the  following  reasons; 

•  Nonspecific  requirements  could 
lead  to  qualifying  individuals  without 
required  preparation. 

•  There  is  a  correlation  within  certain 
States  between  the  levels  of  dietary 
deficiency  among  residents  and  the 
State's  dietitian  qualifications 
requirements. 

•  Dietitians  are  educated  in  the  fields 
of  physiology  and  disease  processes, 
thus  they  are  able  to  make  appropriate 
recommendations  relative  to  diet  to 
physicians  as  needed. 

•  A  general  definition  of  dietitian 
opens  the  way  for  health  care  providers 
to  utilize  individuals  who  may  have 
marginally  related  educational 
background  such  as  certification  as 
dietary  managers  or  dietary  technicians 
with  inadequate  skills  in  identifying 
nutrition  care  problems  and  appropriate 
nutrition  care  intervention. 


Response:  We  recognize  that  section 
4801(d)  of  OBRA  "90  provides,  in  part, 
that  any  regulation  promulgated  by  the 
Secretary  after  OBRA  '87  with  respect  to 
dietary  services  shall  include 
requirements  that  are  at  least  as 
stringent  as  the  requirements  in  effect 
prior  to  the  enactment  of  OBRA  '87.  We 
believe,  however,  that  the  new  rules  are 
at  least  as  stringent  as  those  in  effect 
prior  to  OBRA  '87.  In  fact,  the  United 
States  District  Court  for  the  District  of 
Columbia  specifically  concluded  that 
the  standards  appearing  in  the  final  rule 
are  at  least  as  stringent  as  those  in 
existence  prior  to  the  enactment  of 
OBRA  '87.  See  Gray  Panthers  Advocacy 
Committee,  et  al.  v.  Sullivan.  Civil 
Action  No.  89-0605-NHI  (D.D.C.  Sept. 
17. 1990).  Our  objective  in  these  rules  is 
to  focus  on  outcome  as  recommended  by 
the  loM  report.  With  the  previous 
regulation,  there  was  no  assurance  that 
each  resident  was  receiving  nutritious  or 
quality  meals.  Under  these  rules,  since 
high  quality  services  are  the  standard, 
this  weakness  has  been  alleviated. 

Accordingly,  current  regulations  at  42 
CFR  405.1101  allow  individuals  other 
than  a  qualified  dietitian  to  manage  or 
direct  the  dietary  services  whereas  the 
final  rule  at  S  483.35(a)  requires  the 
facility  to  employ  a  qualified  dietitian 
either  full-time,  part-time,  or  on  a 
consultant  basis.  We  have  retained  the 
language  which  permits  an  individual  to 
qualify  as  a  dietitian  either  through 
registration  by  the  Commission  on 
Dietetic  Registration  of  the  American 
Dietetic  Association  (ADA)  or  on  the 
basis  of  education,  training,  or 
experience  in  identification  of  dietary 
needs,  planning,  and  implementation  of 
dietary  programs  because  we  believe 
that  there  are  some  individuals  not 
registered  by  the  ADA  who  are 
appropriate  for  employment  as 
dietitians.  However,  the  survey 
guidelines  contain  a  list  of  the  specific 
experience  requirements  that  persons 
not  registered  by  the  ADA  must  meet,  a 
number  of  which  are  specific  to  the 
needs  of  geriatric  and  physically 
impaired  persons  and  to  health  care 
institutional  settings.  Additionally,  the 
objective  of  the  final  rule  is  to  require 
that  the  dietetic  services  assure  that  the 
meals  meet  the  nutritional  and  special 
dietary  needs  of  each  resident  and  that 
services  meet  "professional  standards  of 
quality."  This  is  in  keeping  with  the 
emphasis  of  the  final  rule  which  focuses 
on  outcome,  not  process,  thus  avoiding 
undue  reliance  on  staff  qualifications. 
Also,  we  have  added  requirements  to 
the  regulation  within  the  resident 
assessment  section  at  §  483.20(b)(2)(v) 


Fedoral  Register  /  Vol.  56.  No.  187  /  Thursday.  September  26.  1991  /  Rules  and  Regulations    48855 


to  assure  that  dietary  issues  are 
considered. 

Comment:  A  number  of  commenters 
noted  that  based  upon  the  requirement 
at  S  483.7S(i)(2]  (now  S  483.75(g)), 
"professional  staff  must  be  licensed, 
certified,  or  registered  in  accordance 
with  applicable  State  laws."  The  general 
dietitian  definition  published  in  the 
Federal  Re^ster  would  not  meet  this 
requirement. 

Response:  The  statement,  "on  the 
basis  of  education,  training,  or 
experience."  does  not  relieve  the  facility 
from  adhering  to  State  and  local  laws  as 
stated  at  §  483.75(b)  which  requires 
compliance  with  Federal,  State  and  local 
laws,  regulations  and  codes,  and  with 
accepted  professional  standards  and 
pi'inciples  that  apply  to  professionals 
.  providing  services  in  such  a  facility.  If 
State  licensure  law  requires  higher 
personnel  qualifications  for  dietitians 
than  are  established  in  this  regulation, 
those  qualifications  must  be  met. 

Comment:  Commenters  recommended 
modifying  §  483.35(a)(2)  to  create  a  new 
dietary  position  in  the  regulations.  This 
individual  would  be  a  dietary  service 
supervisor,  who  is: 

•  A  dietitian  as  identified  in  §  483.35 
(H)(1)  or  (a)(2):  or 

•  A  dietitian  technician  registered  or 
eligible  for  registration  with  the 
Commission  on  Dietetic  Registration  oi 
the  American  Dietetic  Association;  or 

•  A  certified  dietary  manager  or  one 
who  is  eligible  with  the  Certifying  Board 
for  Dietary  managers;  or 

•  A  graduate  of  a  Dietary  Managers 
Association  approved  dietary  manager 
training  program;  or 

•  A  graduate  of  a  State  approved 
course  that  provided  90  or  more  hours 
classroom  instruction. 

Response:  In  keeping  with  our 
emphasis  on  proper  outcomes,  we 
decided  not  to  include  specific 
qualifications  for  dietetic  service 
supervisor  where  that  individual  is  other 
than  a  dietitian.  As  noted  below, 
however,  we  have  strengthened  the 
requirement  for  consultation  where  the 
dietetic  service  supervisor  is  not  a 
dietitian. 

Comment:  Commenters  recommended 
that  we  also  define  a  qualified  as  one 
who  has  a  baccalaureate  degree  with 
major  studies  in  food  and  nutrition, 
dietetics,  or  food  service  management 
and  has  one  year  of  supervisory 
experience  in  the  dietetic  services  of  a 
health  care  institution  and  participates 
annually  in  continuing  dietetic 
education. 

Response:  We  do  not  believe  this 
definition  for  dietitian  should  be  added 
since  the  current  definition  provides 
sufficient  latitude  for  such  individuals  to 


be  employed  as  dietitians  if  they  have 
sufficient  experience. 

Comment-  Section  483.35(a)(1) 
requires  that  "if  a  dietitian  is  not 
employed  full-time,  the  facility  must 
designate  a  person  to  serve  as  the 
director  of  food  service."  Several 
commenters  opposed  the  deletion  of  the 
requirement  that  the  director  of  food 
services  be  a  qualified  dietitian  and,  if 
not,  receive  frequent  consultation  from 
one  so  qualified.  One  commenter 
recommended  the  establishment  of 
qualifications  for  the  director  of  food 
service  to  be  at  a  minimum  of  a  90-hour 
training  course. 

Response:  Inasmuch  as  we  have 
required  every  facility  to  retain  a 
qualified  dietitian  on  a  part-time,  full- 
time,  or  consultant  basis,  we  do  not 
believe  it  would  impose  an  additional 
burden  on  the  facility  to  require  that 
when  the  facility  designates  an 
individual  (who  is  not  a  qualified 
dietitian)  to  serve  as  director  of  food 
service  he  or  she  receives  consultation 
from  a  qualified  dietitian.  Thus,  we 
revised  §  483.35(a)(1)  to  read:  "If  a 
qualified  dietitian  is  not  employed  full- 
time,  the  facility  must  designate  a 
person  to  serve  as  the  director  of  food 
service  who  receives  frequent 
consultation  from  a  qualified  dietitian." 
We  do  not  believe  it  is  necessary  to 
specify  completion  of  a  9G-hour  training 
course  or  other  specific  requirements. 

Comment:  One  commenter 
recommended  we  modify  S  483.35(b)  to 
state:  "There  should  be  sufficient 
dietary  staff  on  duty  for  12  hours  per 
day." 

Response:  The  fundamental  basis  for 
having  dietary  staff  on  duty  12  hours  per 
day  was  to  prevent  a  facility  from  hiring 
dietary  staff  for  only  one  eight-hour  shift 
and  compressing  all  three  meals  into 
that  shift.  We  have  chosen  not  to 
continue  this  requirement  because 
dietary  staR' coverage  over  a  12-hour 
period  does  not  necessarily  equate  with 
a  meal  span  (from  breakfast  to  dinner) 
of  12  hours.  Because  time  is  necessary 
for  preparation  and  clean-up,  12-hour 
coverage  by  dietary  staff  could  equate 
to  a  meal  span  (from  breakfast  to 
dinner)  of  substantially  less  than  12 
hours.  Instead,  we  have  relied  on  a 
standard  at  §  483.35(f)  which  limits  the 
period  of  time  between  an  evening  meal 
and  breakfast  to  14  hours.  Thus,  a  10- 
hour  meal  span  from  breakfast  to  dinner 
is  required.  We  believe  this  standard  is 
consistent  with  the  regulation's 
emphasis  on  quality  of  care,  rather  than 
on  the  mere  capacity  to  provide  such 
care.  By  limiting  the  period  of  time 
between  meals,  a  facility  is  required  to 
provide  meals  at  appropriate  times 
throughout  the  day.  Such  a  requirement 


is  in  keeping  with  the  objective  of  the 
final  rule,  which  is  to  look  at  the  care 
actually  received  by  each  resident,  and 
thus  to  prevent  any  undue  reliance  on 
staff  qualifications  as  an  assurance  that 
high  quality  care  is  in  fact  rendered  to 
nursing  home  patients. 

Comment:  One  commenter  asked  us  to 
specify  the  number  of  choices  that  must 
be  offered  to  residents  in  response  to  the 
requirement  that  each  resident  receives 
and  the  facility  provides  substitutes 
offered  of  similar  nutritive  value  to 
residents  who  refuse  food  served. 

Response:  We  believe  the 
commenter's  recommendation  is  unduly 
restrictive.  We  chose  not  to  enumerate 
the  number  of  choices  the  facility  should 
provide  but  expect  that  a  reasonable 
effort  should  be  made  to  accommodate 
the  residents. 

Comment:  One  commenter  suggested 
that  we  substitute  at  §  483.35(f)(3) 
"snack  will  be  available"  in  lieu  of 
"must  offer"  in  the  requirement  that 
provides  that  "the  facility  must  offer 
snacks  at  bedtime  daily."  Another 
recommended  adding  at  the  end  of  the 
statement,  "unless  medically 
contraindicated." 

Response:  The  availability  of  snacks 
is  not  sufficient  since  the  condition  of 
the  residents  may  not  allow  them  to 
obtain  the  snacks.  However,  offering  the 
snacks  provides  an  opportunity  for  the 
residents  to  exercise  choice  by 
accepting  or  declining  them.  The 
resident's  plan  of  care  would  provide 
the  necessary  constraints,  thus  adding 
"unless  medically  contraindicated" 
would  be  unnecessary.  Because  we 
want  to  assure  that  care  planners 
recognize  the  need  to  deal  with  these 
issues,  we  have  added  a  sentence  to 
§  483.20(d)(1)  that  makes  this  point. 

Comment:  Section  483.35(0(2) 
provides  that  there  must  be  no  more 
than  14  hours  between  a  substantial 
evening  meal  and  breakfast  the 
following  day  except  as  provided  in 
§  483.35(f)(4)  that  specifies:  When  a 
nourishing  snack  is  provided  at  bedtime, 
up  to  16  hours  may  elapse  between  a 
substantial  evening  meal  and  breakfast 
the  following  day  if  a  resident  group 
agrees  to  this  meal  span.  A  commenter 
opposed  allowing  the  16  hour  time  span. 

Response:  We  did  not  accept  this 
comment  because  the  regulation  only 
allows  a  16  hour  time  span  when  a 
nourishing  snack  is  served  and  when  the 
resident  group  agrees.  Thus,  the 
flexibility  here  is  only  at  the  discretion 
of  the  residents. 

Summary  of  Changes  to  S  483.3b 

As  a  result  of  our  evaluation  of 
comments  we  are  adding  a  requirement 
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to  §  483.35(a)(1).  We  now  require  if  a 
qualified  dietitian  is  not  employed  full 
time  the  person  designated  to  serve  as 
director  of  food  service  must  receive 
frequently  scheduled  consultation  from 
a  qualified  dietitian. 

Section  463.4    Physician  Services 

Summary  of  Provisions 

Section  483.40  specifies  that  a 
physician  must  personally  approve  in 
writing  a  recommendation  that  an 
individual  be  admitted  to  a  facility,  and 
that  each  resident  must  remain  under 
the  care  of  a  physician,  and  if  possible, 
designate  a  personal  physician. 

Section  483.40(a)  specifies  that  the 
facility  must  ensure  medical  supervision 
of  each  resident  by  a  physician. 

Section  483.40(b)  specifies  that  the 
physician  must  review  the  resident's 
total  program  of  care  at  each  visit:  write, 
sign  and  date  progress  notes:  and  sign 
all  orders. 

Section  483.40(c)  specifies  that  the 
physician  must  see  the  resident  at  least 
every  30  days  for  the  first  90  days  after 
admission  and  at  least  once  every  60 
days  thereafter. 

Section  483.40(e]  specifies  when  a 
physician  may  delegate  tasks  to  a 
physician  assistant,  clinical  nurse 
specialist,  or  nurse  practitioner. 

Comments  and  Responses 

Comment-  We  received  a  number  of 
general  comments  regarding  the 
physician  services  portion  of  the 
regulations.  Some  indicated  that  the 
regulations  appear  to  restrict  the 
physician's  professional  judgment, 
resulting  in  a  general  decrease  in 
physician  control  of  the  resident's 
medical  regimen.  Another  suggested  that 
HCFA  convene  an  emergency 
conference  with  providers,  consumers, 
and  leading  specialists  in  geriatrics  on 
ways  to  increase  the  quantity  and 
quality  of  physician  involvement  in 
nursing  homes.  Others  asserted  that  the 
nursing  facility  should  not  be  held 
accountable  for  lack  of  compliance  with 
the  regulations  by  the  physician,  over 
whom  the  facility  has  no  control.  One 
commenter  suggested  that  the 
introductory  statement,  which  requires 
that  a  physician  "personally  approve" 
an  admission  recommendation,  be 
clarified  to  indicate  that  this  merely 
requires  the  physician's  written 
approval,  not  the  physician's  physical 
presence  at  the  time  the  individual  is 
admitted. 

Response:  The  commenters  who  felt 
that  the  regulations  diminish  physician 
control  of  the  resident's  medical  regimen 
did  not  offer  any  specific  examples  to 
support  their  contention.  Such  a  result 


was  not  the  intent  of  the  physician 
services  requirements,  and  we  do  not 
believe  that  the  regulations  will  have 
this  effect  in  practice.  Regarding  the 
suggestion  for  an  emergency  conference 
on  physician  services  in  nursing  homes, 
we  appreciate  the  need  to  encourage  the 
increased  involvement  of  physicians  in 
this  setting,  an  aim  which  was  reflected 
in  the  Institute  of  Medicine  report  on 
nursing  home  regulation.  With  this  in 
mind,  we  have  attempted,  where 
possible,  to  develop  requirements  that 
would  facilitate  physician  involvement 
by  being  less  burdensome  (e.g.,  allowing 
a  variance  of  several  days  in  the 
required  visit  schedule)  and  more 
flexible  (e.g..  permitting  increased 
delegation  of  tasks  to  physician 
extenders)  than  the  requirements  that 
they  replaced.  While  convening  such  a 
conference  may  prove  useful  after  the 
regulations  have  been  fully 
implemented,  we  believe  that  there 
should  first  be  time  to  assess  the  impact 
of  these  new  requirements  on  physician 
activity  in  the  nursing  home  setting. 
With  regard  to  the  issue  of  holding  the 
facility  accountable  for  the  compliance 
of  the  physician,  we  reiterate  the  point 
made  in  the  preamble  to  the  February  2 
final  rule  (54  FR  5340):  the  nature  of  the 
current  survey  and  certification  process 
is  such  that  our  enforcement  mechanism 
is  primarily  through  the  facility  itself 
rather  than  through  the  individual 
practitioners  that  serve  the  facility's 
residents.  We  would  welcome 
suggestions  on  ways  to  ensure  greater 
direct  accountability  by  individual 
practitioners,  consistent  with  the  need 
to  encourage  greater  involvement  by 
physicians  in  the  nursing  home  setting. 
Finally,  we  are  accepting  the  comment 
which  requested  that  the  introductory 
statement  be  clarified,  and  are  revising 
the  statement  to  require  that  the 
physician  "personally  approve  in 
writing"  a  recommendation  to  admit  an 
individual. 

Comment-  One  commenter  expressed 
general  support  for  the  provision  in 
§  483.40(a)  that  the  facility  ensure 
medical  supervision  of  every  resident 
Two  others  asked  that  we  restore  the 
previous  SNF  requirement  for  a  medical 
evaluation/physicial  examination  within 
48  hours  of  admission,  unless  performed 
no  more  than  5  days  prior  to  admission. 

Response:  We  believe  that  the 
requirement  in  the  regulations  (§  483.20) 
for  a  comprehensive  resident 
assessment  %vill  subsume  the  function  of 
the  previous  SNF  requirement  i.e.,  the 
compilation  of  relevant  information  on 
the  residents  medical  status  within  a 
relatively  short  time  after  admission 
occurs. 


Comment  One  commenter  agreed 
with  the  provisions  of  S  483.40(b) 
regarding  physician  visits  as  proposed. 
Two  commenters  Interpreted  the 
provision  as  requiring  the  physician 
himself  or  herself  to  review  the  care 
plan,  write  progress  notes,  and  sign 
orders  at  each  visit,  which  would 
conflict  with  regulations  at  5  483.40 
(c](4j  and  (e)(2)  by  not  allowing  a 
physician  extender  to  perform  these 
functions  under  delegation  from  the 
physician.  Another  commenter 
suggested  that  the  regulations  add  a 
requirement  for  the  facility  to  provide 
adequate,  comfortable,  and  private 
space  for  examinations  and  treatment. 
One  commenter  suggested  that 
§  483.40(b)(3)  be  revised  to  require  the 
physician  to  date  as  well  as  sign  all 
orders,  and  another  indicated  that  the 
regulations  should  require  a  mandatory 
reassessment  any  time  a  physician 
orders  a  physical  or  chemical  restraint. 

Response:  The  commenters  who 
believe  that  this  provision  precludes  the 
physician  from  delegating  these 
functions  misunderstand  the  provision 
at  §  483.40(e)(2).  In  prohibiting  the 
delegation  of  any  tasks  which  the 
regulations  specify  must  be  performed 
personally,  I  483.40(e)(2)  refers  only  to 
those  provisions  in  the  regulations  text 
that  actually  use  the  word  "personally." 
Since  the  text  of  i  483.40(b)  does  not  say 
that  the  physician  must  "personally" 
review  care  plans,  write  progress  notes, 
or  sign  orders,  these  functions  can  be 
delegated  under  §  483.40(e).  As  for  the 
need  to  provide  adequate  and  private 
space  for  examinations  and  treatment 
the  regulations  already  address  this. 
Section  483.10(e)(1)  requires  personal 
privacy  in  several  areas,  including 
medical  treatment  and  S  483.70(c)(1) 
requires  the  facility  to  have  sufficient 
space  to  provide  residents  with  needed 
health  services.  We  are  accepting  the 
suggestion  to  revise  9  483.40(b)(3)  to 
require  that  the  physician  sign  and  date 
all  orders.  With  regard  to  mandatory 
reassessment  of  orders  for  physical  and 
chemical  restraints,  we  are  currently 
developing  a  separate  proposed  rule  that 
will  consider  this  issue. 

Comment  One  commenter  was  not 
sure  whether  §  483.40(c)  concerning 
frequency  of  physician  visits  requires 
the  physician  to  make  an  actual  face-to- 
face  visit  to  the  resident  or  merely 
review  the  resident's  chart  on  site; 
however,  another  commenter  correctly 
interpreted  the  wording  that  the  resident 
"must  be  seen"  by  the  physician  as 
requiring  an  actual  face-to-face  visit, 
and  expressed  support  for  this 
requirement.  One  commenter  suggested 
the  regulation  should  specify  that  a 
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resident  must  be  seen  by  the  physician 
at  the  time  of  admission. 

Response:  As  indicated  in  the 
preamble  to  the  February  2. 1989  final 
rule  (54  FR  5341).  the  wording  of  the 
regulation,  which  states  that  the  resident 
"must  be  seen"  by  the  physician, 
requires  an  actual,  face-to-face  contact. 
However,  we  are  not  requiring  that  the 
resident  be  seen  by  the  physician  at  the 
time  of  admission  since  the  decision  to 
admit  an  individual  to  a  nursing  facility 
(whether  from  a  hospital  or  from  the 
individual's  own  residence)  generally 
involves  physician  contact  during  the 
period  immediately  preceding  the 
admission.  Further,  we  would  note  that 
the  resident  assessment  requirement  at 
§  483.20(a)  does  require  the  facility  to 
have,  at  the  tiine  of  admission,  physician 
orders  for  the  resident's  immediate  care. 

Comment-  Several  commenters 
expressed  support  for  the  added 
flexibility  introduced  by  allowing  the  10- 
day  variance  in  the  required  physician 
visit  schedule  (although  some  expressed 
a  continued  preference  for  wording  the 
schedule  in  terms  of  months  rather  than 
days).  Two  commenters  suggested  that 
the  maximum  allowable  variance  should 
be  reduced  from  10  to  5  days.  One 
commenter  objected  to  allowing  the 
variance  in  NFs.  where  90-day  visit 
intervals  apply. 

Response:  We  believe  that  the 
variance  provides  needed  flexibility  in 
implementing  the  required  physician 
visit  schedule,  and  that  it  is  appropriate 
in  the  NF  setting  as  well  as  in  SNFs.  We 
also  believe  that  it  would  be  less 
feasible,  in  attempting  to  provide  this 
flexibility,  to  word  the  visit  schedule 
requirement  in  terms  of  months  rather 
than  days.  For  example,  requiring  a  visit 
"every  2  months"  rather  than  "every  60 
days"  could  result  in  significantly  more 
than  60  days  elapsing  between  visits.  In 
choosing  10  days  as  the  maximum  length 
of  the  variance,  we  modeled  this 
provision  after  section  1903(g)(6)(C)  of 
the  Act,  which  allows  a  similar  10-day 
variance  for  the  completion  of  required 
physician  certifications  and 
recertifications. 

Comment:  Several  commenters 
supported  the  provision  allowing 
alternate  visits  to  be  delegated  to 
physician  extenders  (PEs).  while  one 
commenter  opposed  it.  One  commenter 
indicated  that  PEs  should  be  allowed  to 
perform  this  function  independently  of 
the  physician,  while  another  expressed 
concern  that  there  should  be  adequate 
physician  supervision  of  any  delegated 
tasks. 

Response:  As  indicated  at  54  FR  5342 
of  the  preamble  to  the  February  2. 1989 
final  rule,  we  believe  that  to  the  extent 
possible,  the  regulations  should  allow 


for  the  effective  utilization  of  PEs  in  the 
nursing  home  setting.  However,  we  also 
believe  that  the  physician  continues  to 
exercise  supervision  in  this  area,  in 
keeping  with  the  statutory  requirement 
(at  section  1819(b)(6)(A)  of  the  Act)  for 
the  medical  care  of  every  SNF  resident 
to  be  provided  under  the  supervision  of 
a  physician.  Therefore,  we  are  leaving 
this  provision  unchanged  for  SNFs. 
However,  we  are  revising  the  provisions 
that  govern  the  delegation  of  physician 
tasks  in  NFs.  to  reflect  the  recent 
amendment  of  section  1919(b)(6)(A)  of 
the  Act.  as  discussed  below. 

Comment:  Some  commenters 
indicated  that  requiring  physician  visits 
every  90  days  in  NFs  is  too  frequent,  and 
will  increase  the  burden  on  rural 
physicians.  Another  indicated  that  90- 
day  intervals  are  too  infrequent,  and 
recommended  restoring  the  previous  60- 
day  requirement,  with  an  exception 
when  the  physician  documents  that  this 
frequency  is  not  necessary.  Another 
commenter  supported  the  90-day  visit 
interval.  Two  commenters  suggested 
that,  in  keeping  with  the  OBRA  '87 
emphasis  on  uniform  requirements  for 
Medicare  and  Medicaid  facilities,  the 
physician  visit  schedule  should  be  made 
the  same  for  SNFs  and  for  ICFs/NFs; 
they  noted  that  under  the  final  rule,  the 
visit  schedules  for  SNFs  and  for  ICFs/ 
NFs  diverge  after  the  first  90  days.  Two 
other  commenters  suggested  that  the 
frequency  of  the  visit  schedule  be  based 
on  the  status  of  the  resident  (e.g.,  SNF- 
level  vs.  ICF-level)  rather  than  that  of 
the  facility.  Another  indicated  that  the 
regulations  should  require  a  physician  to 
visit  more  frequently  than  the  prescribed 
intervals  when  a  resident's  condition 
warrants  it. 

Response:  We  note  that  under  OBRA 
'87.  the  distinction  between  SNFs  and 
ICFs  under  the  Medicaid  program  cease, 
effective  October  1, 1990,  and  all  such 
facilities  will  be  categorized  as  NFs. 
Therefore,  we  do  not  believe  that 
distinctions  between  the  SNF-  and  ICF- 
level  status  of  residents  should  serve  as 
the  basis  for  determining  the  apphcable 
physician  visit  schedule.  Further,  we 
believe  that  the  creation  of  a  single 
facility  category  under  Medicaid,  which 
will  include  many  facilities  that  have 
been  participating  in  the  Medicaid 
program  as  SNFs,  supports  the  view  of 
the  comjnenters  who  advocate  a 
uniform-physician  visit  schedule  for 
both  Medicare  SNFs  and  Medicaid  NFs. 
We  believe  that  this  change,  plus  the 
generally  increasing  acuity  of  nursing 
home  residents,  argues  in  favor  of  using 
the  more  stringent  SNF  visit  schedule 
uniformly  in  Medicaid  NFs  as  well  as 
Medicare  SNFs.  and  we  are  revising 
§  483.40(c)  of  the  regulations  to 


accomplish  this.  With  regard  to 
requiring  a  physician  to  visit  more 
frequently  when  a  resident's  condition 
warrants  it.  we  note  that  the  regulations 
require  that  residents  be  seen  by  a 
physician  "at  least"  at  the  prescribed 
intervals.  The  intent  of  this  wording  is 
that  the  physician  should  make  visits  in 
excess  of  the  prescribed  minimum  when 
warranted  by  the  resident's  medical 
needs,  and  we  would  expect  that 
surveyors  will  ascertain  whether  such 
additional  visits  are,  in  fact,  made  when 
these  circumstances  apply. 

Comment:  Two  commenters 
expressed  general  support  for  the  idea 
of  allowing  physician  delegation  of 
tasks  to  PEs,  while  one  opposed  it. 
Several  commenters  urged  the  addition 
of  clinical  nurse  specialists  (CNSs)  to 
the  categories  of  personnel  to  whom 
t.isks  can  be  delegated,  citing  section 
4218  of  OBRA  '87,  which  allows  CNSs  to 
perform  the  required  certifications  and 
recertifications  for  Medicaid  nursing 
home  patients.  One  commenter.  though 
supporting  the  general  idea  of  physician 
delegation  of  tasks  to  PEs,  opposed  the 
provision  in  the  regulations  which 
would  permit  a  facility  to  set  its  own 
policy  on  delegation  that  is  more 
restrictive  than  Federal  or  State  policies 

Response:  With  regard  to  SNFs,  we 
are  revising  §  483.40(c)  and  (e)  to  extend 
the  applicability  of  the  physician 
delegation  provision  to  individuals  who 
ere  licensed  by  the  State  as  CNSs. 
subject  to  the  same  requirements  that 
apply  to  the  other  categories  of 
personnel  included  in  this  provision.  We 
are  leaving  unchanged  the  provision 
allowing  a  facility  to  set  its  own  policies 
regarding  physician  delegation.  We 
believe  it  is  appropriate  to  allow  the 
facility  some  measure  of  discretion  in 
this  area.  We  would  also  note  that  this 
provision  appeared  verbatim  in  the 
proposed  rule  that  was  published  on 
October  16. 1987,  and  no  objections  to  it 
were  expressed  in  the  large  volume  of 
comments  that  we  received  on  that 
proposed  rule. 

The  requirements  for  physician 
services  in  NFs  are  affected  by  a  recent 
amendment  to  section  1919(b)(6)(A)  of 
the  Act,  which  serves  as  the  statutory  ^ 
basis  for  these  requirements.  Prior  to  its 
amendment,  this  section  of  the  Act  was 
identical  to  section  1819(b)(6)(A)  (for 
SNFs)  in  requiring  that  each  resident's 
care  be  provided  under  the  supervision 
of  a  physician.  However,  section  4801(d) 
of  OBRA  '90  has  created  an  alternative 
to  physician  supervision  in  NFs.  by 
giving  States  the  option  of  permitting 
supervision  by  "*  *  *  a  nurse 
practitioner,  clinical  nurse  specialist,  or 
physician  assistant  who  is  not  an 
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employee  of  the  facility  but  who  is 
working  in  collaboration  with  a 
physician  *  *  *."  This  means  that  the 
statutory  requirement  for  physician 
supervision  in  NFs,  as  well  as  the  full 
range  of  regulatory  requirements  on 
physician  services  in  NFs  that  flows 
from  this  statutory  requirement,  can 
now  be  satisfied  when  performed  by  the 
types  of  physician  extenders  specified  in 
the  law.  if  a  State  so  elects.  Therefore, 
we  are  adding  a  new  paragraph  (f) 
"Performance  of  physician  tasks  in 
NFs,"  to  this  section  to  indicate  that,  at 
State  discretion,  any  physician 
requirement  in  a  NF  (including  tasks 
which  the  regulations  specify  must  be 
perfonned  personally  by  the  physician, 
such  as  physician  visits  and  admission 
recommendations)  may  also  be  satisfied 
when  performed  by  the  types  of 
physician  extenders  specified  in  the  law. 
working  in  collaboration  with  a 
physician.  (In  this  context,  we  intend  to 
use  the  definition  of  "collaboration" 
contained  in  section  1861(aa)  (4)  of  the 
Act.  which  will  be  implemented  in  a 
separate  set  of  regulations.  When  those 
regulations  are  published,  we  will  insert 
a  cross-reference  to  them  in  §  483.40(f).) 

In  view  of  our  broad  objective  of 
making  requirements  for  SNFs  and  NFs 
as  similar  as  possible,  it  may  be  asked 
whether  these  new  provisions  should  be 
extended  to  SNFs  as  well  as  NFs. 
Congress,  however,  in  amending  the  NF 
provision  at  section  igi9(b)(6](A]  of  the 
Act.  declined  to  make  a  similar 
amendment  to  the  corresponding  SNF 
provision  at  section  1819(b)(6)(A),  thus 
leaving  unchanged  the  existing 
requirement  for  physician  supervision  in 
SNFs.  Therefore,  we  are  leaving  intact 
the  existing  provisions  on  physician 
delegation  of  tasks  contained  in 
paragraph  (e)  of  this  section,  but  we  are 
revising  that  paragraph  to  clarify  that  it 
now  applies  only  to  Medicare  SNFs. 
This  means  that  the  extent  to  which 
physician  services  are  delegated  to 
physician  extenders  in  SNFs  will 
continue  to  be  determined  by  the 
provisions  of  S  483.40(e).  while  the 
extent  to  which  these  services  are 
performed  by  physician  extenders  in 
NFs  will  be  determined  by  the 
individual  States  under  new  §  483.40(f)- 

Summary  of  Changes  to  §  483.40 

As  a  result  of  our  evaluation  of 
comments,  we  are  making  the  following 
changes  in  addihon  to  minor  technical 
or  editorial  versions: 

•  In  the  introductory  material  in 
§  483.40,  we  clarify  that  the  physician's 
approval  of  a  recommendation  to  admit 
a  person  must  be  in  writing. 


•  In  5  483.40(b)(3).  we  add  the 
requirement  that  the  physician  must 
date  all  orders. 

•  In  §  483.40(c),  we  eliminate  the 
frequency  of  visit  interval  applicable  to 
Medicaid  NFs  and  apply  the 
requirements,  formerly  applicable  to 
SNF  residents,  to  all  long  term  care 
facilities. 

•  In  S  483.40  (c)  and  (e),  we  add 
clinical  nurse  specialist  as  an  individual 
to  whom  a  physician  may  delegate 
tasks.  We  also  clarify  that  paragraph  (e) 
applies  only  to  physician  services  in 
SNFs. 

•  In  §  483.40(f).  we  are  adding  a 
provision  which  deals  with  performance 
of  physician  services  in  NFs. 

Section  483.45    Specialized 
Rehabilitative  Services 

Summary  of  Provisions 

Section  483.45  specifies  that  facilities 
that  provide  rehabilitative  services  must 
either  furnish  them  directly  or  arrange  to 
obtain  them  from  a  provider  of 
rehabilitative  services.  The  rule 
indicates  in  the  introductory  statement 
that  a  facility  must  provide 
rehabilitative  services  to  every  resident 
it  admits  and  includes  examples  of 
rehabilitative  services.  Section  483.45 
also  includes  requirements  dealing  with 
provision  of  services  and  qualifications. 

Comments  and  Responses 

Comment-  Many  commenters  objected 
to  requiring  that  facilities  provide 
rehabilitative  services  to  all  residents 
and  recommended  that  these  services  be 
provided  only  to  patients  who  need 
them. 

Response:  We  agree  that  these 
services  should  be  provided  only  to 
patients  who  need  them,  and  we 
indicated  in  §  483.45(a)  of  the  February  2 
rule  that  these  services  are  to  be 
provided  when  they  are  required  in  a 
resident's  comprehensive  plan  of  care. 
To  remove  ambiguity,  we  have  removed 
the  introductory  statement  that 
appeared  to  conflict  with  §  483.45(a)  and 
incorporated  the  examples  into 
§  483.45(a). 

Comment  A  number  of  commenters 
suggested  that  the  section  on  specialized 
rehabilitative  services  be  expanded  to 
include  mental  health  services.  Some  of 
them  suggested  that  the  term 
"psychiatric  rehabilitation"  be  used  in 
this  section  to  describe  the  services  to 
be  provided. 

Response:  We  agree  with  the 
commenters  that  these  services  are 
required  under  sections  1819(b)(4)  and 
1919(b)(4)  of  the  law  and.  in  the 
February  2  rule  we  included  them  under 
the  quality  of  care  section.  We  also 


agree  that  the  specialized  rehabilitative 
services  section  should  be  revised  to 
reflect  these  services.  The  OBRA  '90 
amendments  to  these  sections  confirm 
our  view.  Therefore,  we  have  added  the 
words  rehabilitative  services  for  mental 
illness  and  mental  retardation  to  the  list 
of  services  in  this  section. 

Comment:  A  few  commenters  stated 
that  HCFA  should  only  require 
specialized  rehabilitative  services  to  the 
extent  that  the  services  are  otherwise 
covered  in  the  State  plan. 

Response:  Specialized  rehabilitative 
services  are  considered  a  nursing 
facility  service  and.  thus,  are  included 
within  the  scope  of  facility  services. 
They  must  be  provided  to  facility 
patients  who  need  them  even  when  the 
services  are  not  specifically  enumerated 
in  the  State  plan.  That  is.  such  services 
are  covered  NF  services  and  eligible  for 
Federal  Financial  Participation  when 
provided  to  Medicaid  residents  of  an 
NF.  Therefore,  no  change  has  been  made 
in  response  to  these  comments. 

Comment-  A  few  commenters  asked 
that  we  clarify  whether  a  fee  can  be 
charged  for  rehabilitative  services  in 
order  to  insure  adequate  reimbursement 
to  the  facility. 

Response:  No  fee  can  be  charged  to  a 
Medicaid  recipient  for  specialized 
rehabilitative  services  because  they  are 
covered  faciUty  services. 

Comment  Two  commenters  indicated 
that  HCFA  should  require  that 
rehabilitative  services  be  provided  to 
every  patient 

Response:  We  do  not  believe  that 
these  services  should  be  provided  to  any 
patient  who  does  not  need  them,  and  we 
believe  the  deletion  of  the  introductory 
statement  referred  to  earlier  clarified  the 
rule  to  reflect  this  policy. 

Comment  One  commenter  stated  that 
HCFA  should  not  require  that  every 
facility  provide  specialized 
rehabilitative  services. 

Response:  A  facility  does  not  have  to 
provide  rehabilitative  services  if  it  does 
not  have  residents  who  require  these 
services.  If  a  resident  develops  a  need 
for  these  services  after  admission,  the 
facility  must  either  arrange  to  provide 
the  services,  or.  where  appropriate, 
arrange  to  transfer  the  patient  to  a 
facility  that  can  provide  the  services. 

Comment  One  commenter  suggested 
that  we  include  a  reference  to  the 
transfer  requirements  under  §  483.12  for 
facilities  that  are  unable  to  meet  a 
resident's  rehabilitative  service  needs. 

Response:  This  is  the  appropriate 
reference  for  facilities  that  must  transfer 
patients  to  obtain  needed  services.  We 
have  not  added  a  cross-reference  in  this 
section  because  we  do  not  believe  that  it 
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is  necessary;  facilities  should  have  an 
awareness  of  the  transfer  requirements 
which  may  need  to  be  met  in  a  number 
of  situations. 

Comment:  One  commenter  suggested 
that  we  add  respiratory  care  as  an 
example  of  rehabilitative  services,  an 
another  suggested  that  we  add 
audiology  as  an  example. 

Response:  We  have  not  added  these 
examples  because  we  believe  that  the 
examples  already  included  are 
sufficient;  this  group  of  examples  is  not 
intended  to  be  an  inclusive  list  of 
services. 

Comment  One  commenter  suggested 
that  we  delete  the  term  "specialized" 
since  it  seems  unnecessary. 

Response:  We  have  not  deleted  this 
term.  It  serves  to  differentiate  these 
services  from  general  rehabilitative 
services  provided  by  nurses. 

Comment:  One  commenter  suggested 
that  we  require  under  §  483.45(b)  that 
qualified  personnel  be  certified  or 
licensed. 

Response:  All  professional  staff  must 
be  licensed,  certified,  or  registered  in 
accordance  with  applicable  State  laws 
as  required  under  S  483.75(g)(2). 

Comment:  One  commenter  requested 
that  we  link  rehabilitative  services  to 
the  multidisciplinary  assessment  and 
the  quahty  of  care  and  quality  of  life 
requirements.  This  commenter  also 
suggested  that  we  require  adequate  staff 
to  support  professional  rehabilitative 
service  providers.  Finally,  it  was 
suggested  we  retain  our  current 
requirements  for  a  safe  and  adequate 
space  to  provide  these  services. 

Response:  All  services  are  to  be 
considered  in  the  quality  of  care  and 
quality  of  life  requirements:  we  do  not 
believe  it  is  necessary  to  cross  refer 
every  service  to  these  requirements.  We 
have  not  added  specific  requirements 
relating  to  space  because  we  believe 
that  the  requirement  at  §  483.70(c)(1) 
already  requires  sufficient  space  for 
health  services.  As  for  support 
personnel  we  believe  that  under  an 
outcome  approach  to  regulation  it  is 
preferable  to  allow  facilities  maximum 
flexibility  in  these  matters. 

Comment:  Two  commenters  requested 
that  we  reinstate  previous  requirements 
relating  to  progress  notes  and  personnel 
qualifications. 

Response:  We  do  not  believe  that 
requirements  concerning  progress  notes 
are  appropriate  in  an  outcome-oriented 
regulation.  The  personnel  qualifications 
requirements  are  now  in  §  483.75(g)(2). 

Summary  of  Changes  to  S  483.45 

As  a  result  of  our  evaluation  of 
comments  we  are  making  the  following 
changes' 


•  We  are  deleting  the  introductory 
material  of  §  483.45  and  adding 
corresponding  material  to  paragraph  (a). 
We  also  list  rehabilitative  services  for 
mental  illness  and  mental  retardation  in 
the  list  of  examples  of  specialized 
services. 

Section  483.55    Dental  Services 

Summary  of  Provision 

Section  483.55  requires  that  facilities 
assist  residents  in  obtaining  routine  and 
emergency  dental  care,  and  ensure  that 
a  dentist  is  available,  and  if  necessary, 
assist  residents  in  making  appointments 
and  in  arranging  for  transportation  to 
and  from  the  dentist's  office. 

We  received  comments  expressing  a 
variety  of  concerns  about  the  provisions 
of  the  final  regulations  contained  in 
§  483.55  (a),  advisory  dentist,  and  (b). 
outside  services.  These  paragraphs  were 
to  be  in  effect  only  during  the  period 
prior  to  October  1. 1990.  Since  Congress 
has  now  imposed  a  moratorium  on 
implementing  any  portion  of  the  final 
regulations  prior  to  October  1, 1990,  the 
concerns  expressed  about  these 
provisions  have  been  rendered  moot, 
and  we  are  deleting  §  483.55  (a)  and  (b) 
from  the  regulations.  We  also  received 
comments  regarding  the  possible 
prospective  application,  as  of  October  1, 
1990,  of  individual  provisions  contained 
in  these  two  sections,  as  discussed 
below. 

Section  483.55(c)  (redesignated  to 
§  483.55(a)  in  this  final  rule)  specifies 
that  an  SNF  must  provide  or  obtain  from 
an  outside  resource  routine  and 
emergency  service  to  meet  the  needs  of 
each  resident,  and  may  charge  an 
additional  amount  for  the  services. 

Section  483.55(d)  (redesignated  to 
§  483.S5(b)  in  this  final  rule)  specifies 
that  an  NF  must  provide  or  obtain  from 
an  outside  resource,  routine  dental 
services  (to  the  extent  covered  under  the 
State  plan)  and  emergency  dental 
services  for  each  resident. 

Comments  and  Responses 

Comment:  Several  commenters  asked 
why  the  requirement  for  an  advisory 
dentist  (in  regulations  at  §  405.1129(a) 
only  through  September  30. 1990)  is 
discontinued  and  suggested  retaining 
the  requirement  beyond  that  date. 

Response:  The  elimination  of  the 
advisory  dentist  requirement,  effective 
October  1. 1990.  is  part  of  the  dental 
services  regulations  overall  shift  in 
emphasis  effective  on  that  date.  Prior  to 
October  1. 1990.  under  the  SNF 
regulations  a  facility  must  assist  its 
residents  in  obtaining  dental  services  on 
their  own;  thus,  making  it  necessary  to 
specify  the  involvement  of  an  advisory 


dentist  in  order  to  ensure  that  facility 
staff  receive  appropriate  advice  and 
consultation  on  dental  issues.  Effective 
October  1. 1990.  however,  facilities  are 
directly  responsible  for  the  dental  care 
needs  of  their  residents,  as  specified  in 
OBRA  "87.  (In  addition,  §  483.20(b)[2)(ix) 
specifies  a  resident's  dental  condition  as 
one  of  the  required  elements  of  the 
comprehensive  resident  assessment.) 
Effective  October  1. 1990,  when  the 
facility  assumes  direct  responsibility  for 
the  dental  care  needs  of  its  residents,  it 
is  responsible  as  well  for  seeing  that 
such  services  are  furnished  in 
accordance  with  accepted  professional 
standards  and  principles  (see 
§  483.75(b)).  Therefore,  we  believe  that  a 
separate,  prescriptive  requirement  for 
obtaining  professional  consultation  and 
advice  on  dental  matters  is  no  longer 
necessary  after  October  1. 1990. 

Comment:  Some  commenters  noted 
that  the  provisions  of  {  483.55(b)  (1) 
through  (4)  state  that  they  are  in  effect 
only  after  October  1, 1990.  They  inquired 
whether  these  service  requirements  and 
those  listed  in  §  405.1129(b)  of  the  SNF 
regulations  (assistance  with  arranging 
appointments  and  transportation), 
which  also  are  not  in  effect  as  of 
October  1. 1990.  will  be  required  after 
October  1. 1990. 

Response:  Based  on  the  original 
effective  date  of  October  1. 1989. 
contained  in  the  February  2, 1989  rules, 
these  requirements  were  intended  to 
clarify  what  service  requirements  apply 
during  the  interval  October  1. 1989  to 
October  1. 1990.  We  did  not  intend  to 
discontinue  the  requirements  concerning 
assistance  in  making  appointments, 
arranging  for  transportation  and 
referring  patients  with  lost  or  damaged 
dentures.  These  requirements  were 
intended  to  remain  in  effect  after 
October  1. 1990.  and  we  are  revising  the 
dental  services  regulations  that  become 
effective  on  October  1. 1990.  to  include 
an  explicit  reference  to  them. 

Comment:  One  commenter  expressed 
support  for  the  introductory  statement's 
requirement  that  the  facility  assist 
residents  in  obtaining  routine  and  24- 
hour  emergency  dental  care.  Several 
commenters  noted  that  the  wording  of 
§  483.55(c)(2).  which  permits  SNFs  to 
charge  an  additional  amount  only  for  - 
emergency  dental  services,  does  not 
appear  consistent  with  the  text  at  the 
end  of  section  1819(b)(4)(A)  of  the  Act. 
which  refers  to  routine  as  well  as 
emergency  dental  services.  Others 
suggested  that  the  wording  should  be 
made  more  similar  to  that  of  the  law  by 
stating  that  the  SNF  "is  not  required  to 
provide  or  arrange  for"  these  services 
without  additional  charge. 


48860       Federal  Register  /  Vol.  56.  No.  187  /  Thursday.  September  26.  1991  /  Rules  and  Regulations 


Response:  We  agree  with  the 
commenter  that  the  wording  is  not 
consistent  with  the  corresponding 
portion  of  section  1819  of  the  Act,  and 
we  are  revising  it  to  conform  to  that 
provision.  Due  to  removal  of  outdated 
material,  the  change  appears  at  new 
§  483.55(a)(2). 

Comment:  Some  commenters 
expressed  concern  with  §  483.55(d)(1) 
(redesignated  to  §  483.55(b)(1)  in  this 
final  rule)  which  requires  Medicaid  NFs, 
effective  October  1. 1990.  to  furnish 
routine  dental  services,  but  only  to  the 
extent  that  such  services  are  covered 
under  the  Medicaid  State  plan.  Several 
commenters  requested  clarification 
regarding  the  facility's  financial 
responsibility  for  dental  services 
generally,  and  specifically  with  regard 
to  routine  dental  services  that  are  not 
covered  in  the  State  plan.  Another 
commenter  suggested  that  the 
regulations  be  revised  to  include  the 
qualification  contained  in  the  law,  that 
services  are  only  required  to  the  extent 
that  they  are  needed  to  fulfill  the 
resident's  plan  of  care. 

Response:  We  believe  that  section 
1919(b)(4)A)(vi)  of  the  Act  clearly 
specifies  that  NFs  are  responsible  for 
providing  or  arranging  for  routine  dental 
services  only  to  the  extent  that  such 
services  are  covered  under  the  Medicaid 
State  plan,  and  that  the  wording  of  the 
new  §  483.55(b)  reflects  this.  Similarly, 
the  wording  of  the  new  §  483.55(a),  as 
we  are  revising  it,  will  make  clear  that 
Medicare  SNFs  will  be  allowed  to 
impose  an  additional  charge  for 
furnishing  routine  and  emergency  dental 
services.  With  regard  to  the  comment  on 
the  plan  of  care,  we  agree  that  sections 
1819(b)(4)(A)(vi)  and  1919(b)(4)(A)(vi)  of 
the  Act  make  the  facility  responsible  for 
providing  dental  services  only  to  the 
extent  that  they  are  needed  to  fulfill  the 
resident's  plan  of  care.  However,  as 
described  in  sections  1819(b)(2)  and 
1919(b)(2),  the  objective  of  the  plan  of 
care  is  to  "attain  or  maintain  the  highest 
practicable  physical,  mental,  and 
psychosocial  well-being  of  each  resident 
*  *  *"  Further,  the  operative  wording  in 
the  dental  services  clause  in  the  law 
itself  refers  to  the  provision  of  dental 
services  "to  meet  the  needs  of  each 
resident",  which  we  believe  is 
consistent  with  the  stated  objective  of 
the  plan  of  care.  Consistent  with  the 
statute,  this  wording  is  already  reflected 
in  the  regulations  describing  dental 
services  requirements  for  NFs,  and  we 
are  adding  it  to  the  regulations  for  SNFs. 

Summary  of  Changes  to  §  483.55 

We  are  deleting  material  that  is  out- 
of-date  and  pertains  to  services  prior  to 
October  1, 1990.  This  required  editorial 


revisions  and  redesignation  of 
paragraphs. 

As  a  result  of  our  evaluation  of 
comments  we  are  making  the  following 
changes: 

•  In  S  483.55(a)(2)  (redesignated  from 
I  483.55(c)(2)),  we  are  conforming  the 
requirement  concerning  allowable 
charges  to  the  patient  for  dental  services 
to  the  wording  in  section  1819(b)(4)(A) 
of  the  Act. 

•  We  are  revising  §  483.55(a)(3), 
(a)(4),  and  (b)  to  reflect  changes  made  as 
a  result  of  OBRA  '87  provisions. 

Section  483.60    Pharmacy  Services 

Summary  of  Provisions 

Section  483.60  requires  a  facility  to 
provide  routine  and  emergency  drugs 
and  biologicals  to  its  residents. 

Section  483.60(a)  concerning  methods 
and  procedures  and  §  483.60(c) 
concerning  pharmaceutical  services 
committee  are  deleted  since  they  were 
only  intended  to  be  in  effect  until 
October  1. 1990.  Section  483.60(b)  has 
been  redesignated  as  §  483.60(a),  and 
paragraphs  (d)  through  (g)  have  been 
redesignated  as  (b)  through  (e), 
respectively. 

Section  483.60(e),  redesignated  as 
§  483.60(c)  requires  a  pharmacist  to 
conduct  a  monthly  drug  regimen  review 
and  report  any  irregularities  to  the 
attending  physician  and  director  of 
nursing. 

Section  483.60(f),  redesignated  as 
§  483.60(d),  requires  the  facility  to  label 
drugs  and  biologicals  in  accordance 
with  accepted  professional  principles. 

Comments  and  Responses 

Comment:  Eight  commenters  were 
concerned  about  a  requirement  of  the 
pharmacist-conducted  drug  regimen 
review.  It  stated  that  reports  must  be 
sent  to  the  attending  physicijn  or  the 
director  of  nursing  or  both.  Commenters 
objected,  saying  that  all  reports  should 
go  to  both. 

Response:  Commenters  have 
convinced  us  that  what  is  important  to 
the  physician  is  always  important  to  the 
director  of  nursing  and  vice-versa. 
Therefore,  we  have  modified  the 
regulation  to  require  that  drug  regimen 
review  reports  go  to  both  the  attending 
physician  and  the  director  of  nursing. 

Comment:  Five  commenters  were 
concerned  because  this  requirement 
stated  that  facilities  are  responsible  for 
labeling  drugs.  The  commenters  thought 
that  the  regulations  should  state  that  the 
pharmacies  are  responsible  for  this  task. 

Response:  Ultimately,  a  facility  is 
responsible  for  the  quality  and 
timeliness  of  all  the  services  received  by 
its  residents  (see  §  483.75(h)),  but  the 


commenters  are  correct  that  it  is  also  a 
pharmacy  responsibility  to  label  drug 
containers  accurately.  We  have 
therefore  modified  redesignated 
S  483.60(d)  to  state,  "Drugs  and 
biologicals  used  in  a  facility  must  be 
labeled  in  accordance  with  currently 
accepted  professional  principles."  This 
will  impose  currently  accepted  labeling 
requirements  on  facilities  even  though 
the  pharmacies  will  be  immediately 
responsible  for  accomplishing  the  task. 

Comment:  Six  commenters  expressed 
concern  about  the  requirement  that  all 
drug  labels  contain  an  expiration  date. 
Their  concern  stems  from  the  fact  that  at 
least  one  State  Board  of  Pharmacy  does 
not  require  expiration  dates  on  drug 
labels  if  it  is  anticipated  that  a  drug  will 
be  consumed  within  a  short  period  of 
time  (e.g.,  7  days). 

Response:  Formerly,  the  regulations 
required  expiration  dates  "when 
applicable".  We  deleted  "when 
applicable"  from  the  February  2  final 
rule  because  the  vast  majority  of  drugs 
approved  by  the  Food  and  Drug 
Administration  must  have  expiration- 
dates  on  the  manufacturer's  container 
(see  21  CFR  211.137).  We  do  not  wish  to 
supersede  State  Law  in  matters  of  drug 
labeling.  Therefore,  we  are  adding  to 
redesignated  §  483.60(d)  the  term  "when 
applicable",  which  will  mean  that 
expiration  dates  must  be  on  the  labels  of 
drugs  used  in  long-term  care  facilities 
unless  State  law  stipulates  otherwise. 

Summary  of  Changes  to  §  483.60 

We  are  deleting  material  that  is  out 
of-date  and  pertains  to  services  prior  to 
October  1, 1990. 

As  a  result  of  our  evaluation  of 
comments  we  are  making  the  following 
changes: 

•  In  redesignated  §  483.60(c)  we  add 
the  requirement  that  drug  regimen 
review  reports  go  to  both  the  attending 
physician  and  Uie  director  of  nursing. 

•  We  are  clarifying  redesignated 
§  483.60(d)  to  state,  "Drugs  and 
biologicals  used  in  a  facility  must  be 
labeled  in  accordance  with  currently 
accepted  professional  principles."  We 
are  also  adding  to  §  483.60(d)  the  term 
"when  applicable". 

Section  483.65    Infection  Control 

Summary  of  Provisions  to  §  483.65 

Section  483.65  requires  that  the 
facility  provide  a  sanitary  environment. 

Section  483.65(a)  requires  a  facility  to 
establish  an  infection  control  program, 
under  which  it  investigates,  controls, 
and  prevents  infections,  decides  on 
isolation  procedures,  and  maintains  a 
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record  of  incidents  and  corrective 
actions  related  to  infections. 

Comments  and  Responses 

Comment-  A  number  of  commenters 
suggested  that  the  requirement  that  the 
facility  have  an  infection  control 
program  that  prevents  infections  is 
unreasonable  since  total  prevention  of 
infections  is  not  possible  in  all 
circumstances. 

Response:  We  have  not  accepted 
these  comments.  The  word  "prevents" 
does  not  absolutely  mean  that  residents 
will  never  experience  infections.  We 
therefore  feel  that  a  change  in  the 
wording  would  not  change  the  intent  or 
enforceability  of  the  regulation. 

Summary  of  Changes  to  §  483.65 

Except  for  minor  editorial  revisions, 
the  rule  is  unchanged. 

Section  483.70    Physical  Environment 

Summary  of  Provisions 

Section  483.70  requires  that  the 
facility  must  be  constructed,  equipped 
and  maintained  to  protect  the  health 
and  ensure  the  safety  of  residents, 
personnel  and  the  public. 

Section  483.70(d)  requires  that 
resident  rooms  must  be  designed  and 
equipped  for  adequate  nursing  care, 
comfort,  and  privacy  of  residents. 

Comments  and  Responses 

Comment:  Several  commenters  felt 
that  the  requirement  at  §  483.70(d)(l)(v) 
for  facilities  certified  after  August  1. 
1989  to  have  "ceiling  suspended  curtains 
which  extend  around  the  bed  to  provide 
total  visual  privacy  in  combination  with 
adjacent  walls  and  curtains"  should  be 
waived  in  private  rooms  where  full 
visual  privacy  may  be  assured  by 
closing  the  door. 

Response:  We  have  accepted  these 
comments  and  have  changed  the  final 
rule  to  state  an  exception  for  private 
rooms.  We  also  change  the  certification 
dale  to  March  31. 1991.  since  our 
intention  was  that  this  provision  apply 
to  facilities  certified  when  these 
regulations  are  elective. 

Comment:  The  requirement  at 
§  483.70{d){3){i)  allows  the  survey 
agency  to  permit  variations  in 
requirements  relating  to  the  number  of 
residents  in  the  room  and  the  size  of  the 
rooms  when  the  facility  demonstrates 
that  the  variations  are  required  by  the 
special  needs  of  the  residents  and  will 
not  adversely  affect  their  health  and 
safety.  The  commenter  stated  the 
wording  of  this  requirement  is  more 
stringent  than  that  which  was 
previously  stated  at  42  CFR  40S.1134(e). 

Response:  It  was  not  our  intent  to 
make  this  requirement  more  stringent 


than  what  was  previously  written.  Thus. 
we  are  revising  this  requirement  to 
reflect  the  previous  wording  of  the 
regulation  to  state:  "That  such 
variations  are  in  accordance  with  the 
special  needs  of  the  residents  *  *  *" 

Summary  of  Changes  to  §  483.70 

We  are  making  minor  editorial 
changes,  cross  reference  conforming 
changes,  and  deleting  outdated  material. 

•  In  §  483.70(d)(l)(iii)  we  are 
clarifying  the  language  to  reflect  the  Life 
Safety  Code  requirement  that  specifies  a 
resident's  room  must  have  direct  access 
to  a  corridor  that  leads  to  an  exit  from 
the  building. 

•  In  §  483.70(d)(l){v)'We  have  added 
an  exception  for  private  rooms. 

•  In  5  483.70(dK3)(i)  we  are  revising 
the  requirement  to  reflect  previous 
wording  of  the  regulations  that  permits 
variations  in  accordance  with  the 
special  needs  of  the  residents. 

Section  483.75    Administration 

Summary  of  Provisions 

Section  483.75  specifies  the  22 
requirements  required  by  the  Act  that  a 
facility  must  follow  to  attain  or  maintain 
the  highest  practicable  physical,  mental, 
and  psychosocial  well-being  of  each 
resident. 

Section  483.75(e)  (redesignated  to 
§  483.75(d)  in  this  final  rule)  specifies 
that  a  facility  must  have  a  governing 
body  or  designated  person  functioning 
as  a  governing  body  that  is  legally 
responsible  for  establishing, 
implementing  and  making  available  to 
residents  and  the  public  written  policies 
regarding  management  and  operation  of 
the  facility. 

Section  483.75(g)  (redesignated  to 
§  483.75(e)  in  this  final  rule)  specifies 
certain  requirements  for  the  training  and 
competency  evaluation  of  nurse  aides. 

Section  483.75(1)  (redesignated  to 
§  483.75(j)  in  this  final  rule)  specifies 
that  SNFs  must  provide  or  obtain 
clinical  laboratory  services  to  meet  the 
needs  of  their  residents. 

Section  483.75(m)  (redesignated  to 
§  483.75(k)  in  this  final  rule)  specifies 
that  a  facility  must  provide  or  obtain 
radiology  and  other  diagnostic  services 
to  meet  the  needs  of  the  residents. 

Section  483.75(n)  (redesignated  to 
§  483.75(1)  in  this  final  rule)  specifies 
that  the  facility  maintain  clinical  records 
on  each  resident  with  accepted 
professional  standards  and  practices. 

Section  483.75(o)  (redesignated  to 
§  483.75(m)  in  this  final  rule)  specifies 
that  the  facility  must  have  detailed 
written  plans  and  procedures  to  meet  all 
potential  emergencies  and  train 
employees  in  emergency  procedures. 


Section  483.75(p)  (redesignated  to 
§  483.75(n)  in  this  final  rule)  specifies 
transfer  agreement  requirements. 

Section  483.75(r)  (redesignated  to 
§  483.75(o)  in  this  final  rule)  specifies 
that  a  facihty  must  maintain  a  quality 
assessment  and  assurance  committee, 
composition  of  the  committee,  and 
committee  responsibility. 

Comments  and  Responses 

Comments:  Section  483.75(e)(2)(i) 
(redesignated  to  S  483.75(d)(2)(i)  in  this 
final  rule)  provides  that  the  governing 
body  appoints  the  administrator  who  is 
licensed  by  the  State.  Commenters  from 
hospital-based  skilled  nursing  facilities 
(SNFs)  objected  to  this  requirement 
since  hospital  administrators  of  such 
units  traditionally  have  not  been 
required  to  obtain  additional  licensure 
as  nursing  home  administrators,  and  this 
provision  would  have  had  that  effect. 

Response:  With  regard  to 
administrator  of  hospital-based  SNFs. 
we  do  not  intend  in  this  requirement  to 
impose  a  more  stringent  standard  for 
licensure  than  existed  previously.  We 
note  that  section  1908  of  the  Act 
contains  a  longstanding  requirement  for 
licensure  of  every  nursing  home 
administrator  in  a  manner  provided  for 
by  each  State.  The  regulations  (42  CFR 
431.700ff.)  issued  on  March  29. 1972  (37 
FR  6450)  to  implement  this  provision 
specifically  exempt  the  administrator  of 
a  distinct  part  of  a  hospital  from  the 
requirement  for  licensure  as  a  nursing 
home  administrator  when  the  distinct 
part  itself  is  not  licensed  separately 
under  State  law  from  the  surrounding 
hospital.  As  the  Preamble  to  those 
regulations  notes. 

*  *  *  the  hospital  administrator  who  has 
basic  responsibility  for  the  entire  institution 
has  qualifications  of  education  and 
experience  that  assure  competent 
administration  of  the  whole  institution, 
including  the  "distinct  part" 

Thus,  in  review  of  the  longstanding 
policy  of  following  the  provisions  of 
Slate  licensure  laws  in  this  area,  we  are 
modi^'ing  redesignated  S  483.75(d)(2)(i) 
to  mandate  licensure  as  a  nursing  home 
administrator  only  when  so  required  by 
the  Slate. 

Comment:  One  commenter  pointed  out 
that  the  requirement  for  facilities  to  file 
in  the  clinical  record  signed  and  dated 
reports  of  clinical  laboratory  services 
would  be  difficult  if  not  impossible  to 
implement  due  to  the  many  laboratories 
that  produces  computer  generated 
.  laboratory  reports. 

Response:  We  do  not  want  to 
discourage  the  use  of  computerized 
records  and  reports  in  any  way.  We 
therefore  have  accepted  this  comment 
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and  have  changed  the  regulation  at 
§  483.75(l)(2)(iv)  (redesignated  to 
§  483.75(j)(2)(iv)  in  this  final  rule)  to 
read,  "File  in  the  resident's  clinical 
record  laboratory  reports  that  are  dated 
and  contain  the  name  and  address  of  the 
issuing  laboratory." 

Comment:  A  number  of  comments 
suggested  that  the  requirement  holding 
the  facility  responsible  for  the  quality 
and  timeliness  of  the  services  obtained 
from  outside  laboratories  is  unfair. 

Response:  We  have  not  accepted 
these  comments.  A  facility  that  obtains 
outside  clinical  laboratory  services 
should  obtain  such  services  from  a 
laboratory  that  meets  the  criteria  for 
quality  and  timeliness  of  services.  If  the 
laboratory  providing  the  services  does 
not  meet  these  criteria,  the  facility 
should  make  arrangements  to  obtain 
services  from  a  laboratory  that  does 
meet  these  criteria.  Further,  we  note  that 
once  the  forthcoming  final  regulations 
implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA  '88)  become  effective,  a 
Inboratory's  certification  under  the  CLIA 
"63  standards  will  in  itself  represent 
satisfactory  assurance  that  it  does,  in 
fact,  meet  these  criteria. 

We  are.  however,  amending  the 
regulations  at  §  483.75(j)(l)(iv).  which 
discuss  facilities  that  do  not  provide  lab 
service  onsite.  by  adding  physician 
office  labs  (POLs)  to  the  description  of 
acceptable  offsite  settings  for  obtaining 
lab  services.  As  a  result  of  the 
longstanding  reference  to  POLs 
contained  in  the  previous  Medicare  SNF 
conditions  of  participation  at  42  CFR 
405.1128(a).  it  has  become  a  common 
practice  for  SNFs  to  obtain  offsite  lab 
services  from  these  entities.  When  the 
interim  final  regulations  were  published 
on  February  2, 1989.  we  deleted  the 
existing  reference  to  POLs  without  fully 
realizing  the  effect  this  action  could 
have  on  the  many  SNFs  and  NFs  which 
have  well-established  relationships  with 
POLs.  It  was  not  our  intent,  however,  to 
disrupt  the  prevailing  practice  of 
utilizing  this  setting  as  a  source  of 
offsite  lab  services.  Further,  the  use  of 
POLs  is  addressed  in  forthcoming  final 
regulations  that  will  estabhsh  specific 
standards  for  them  in  connection  with 
implementation  of  CLIA  '88.  Therefore, 
we  are  restoring  a  reference  to  POLs  to 
these  final  regulations.  Of  course,  as 
with  any  service  that  it  obtains  from  an 
outside  source,  when  a  facility  chooses 
to  obtain  lab  services  from  a  physician's 
office,  the  facility  remains  responsible 
for  the  qualify  and  timeliness  of  the 
service  (see  §  483.75(h)(2)). 

Comment:  Commenters  were 
concerned  that  we  did  not  require 


staffing  of  the  clinical  records  service  by 
qualified  professionals. 

Response:  As  discussed  in  the 
preamble  to  the  February  2  final 
regulation,  commenters  convinced  us 
that  we  should  defer  to  State  law 
concerning  professional  qualifications. 
The  loM  also  concluded  that  it  is 
inappropriate  to  prescribe  detailed 
staffing  standards.  We.  therefore,  are 
not  specifying  qualifications  for  medical 
records  persormel.  The  medical  records 
department  and  the  other  departments 
in  the  facility  must,  in  accordance  with 
§  483.75(i)  (redesignated  to  §  483.75(g)  in 
this  final  rule),  employ  professionals 
necessary  to  carry  out  the  provisions  in 
the  regulations  and  these  professionals 
must  be  licensed,  certified,  or  registered 
in  accordance  with  applicable  State 
laws. 

Comment:  Several  commenters  felt 
that  the  requirements  to  train  all 
employees  to  carry  out  staff  drills  using 
emergency  procedures  should  include 
the  requirement  for  unannounced  drills 
on  all  shifts. 

Response:  The  purpose  of  a  staff  drill 
is  to  test  the  efficiency,  knowledge,  and 
response  of  institutional  personnel  in 
the  event  of  an  emergency.  We  agree 
with  commenters  that  unannounced 
staff  drills  can  be  effective,  although 
care  must  be  exercised  not  to  disturb  or 
excite  patients.  We  have  revised  the 
regulations  at  §  483.75(o)(2) 
(redesignated  in  this  final  rule  as 
§  483.75(m)(2))  to  require  unannounced 
staff  drills.  As  indicated  above,  these 
drills  are  directed  at  the  facility's  staff, 
and  need  not  affect  or  involve  its 
residents. 

Response:  We  are  prepared  to  accept 
these  comments  and  add  a  statement  to 
§  483.75(r)(3)  (redesignated  in  this  final 
rule  as  S  483.75(o)(3))  to  read.  "Good 
faith  attempts  by  the  committee  to 
identify  and  correct  quality  deficiencies 
will  not  be  used  as  a  basis  for 
sanctions."  However,  section 
4008(h)(2)(B)  of  OBRA  "90  specifically 
prohibits  the  State  or  the  Secretary  from 
requiring  disclosure  of  records  of  the 
quality  assessment  or  assurance 
committee  except  in  so  far  as  such 
disclosure  is  related  to  compliance  of 
such  committee  with  the  requirements  of 
the  statute.  Therefore,  we  are  revising 
§  483.75(a)(3)  to  incorporate  the 
statutory  language. 

Summary  of  Changes  to  §  483.75 

We  are  deleting  material  that  is  out- 
of-date  and  pertains  to  services  prior  to 
October  1, 1990.  This  required  editorial 
revisions  and  redesignations  of 
paragraphs. 

As  a  result  of  our  evaluation  of 
comments  and  editorial  revisions  we  are 


making  the  following  changes: 

•  We  are  deleting  S  483.75{a)(l)(ii). 
which  provided  an  option  for  a  facility 
to  be  "approved"  (rather  than  actually 
licensed)  by  the  State  or  local  licensing 
authority.  OBRA  '87  has  now  eliminated 
this  option  from  the  law.  effective 
October  1. 1990. 

•  In  redesignated  §  483.75(e)  we  are 
changing  the  effective  date  of  when 
facilities  must  comply  with  the  nurse 
aide  training  provisions  of  this  section 
from  January  1, 1990  to  October  1. 1990. 
This  change  is  mandated  by  section 
6901(b)(1)  of  OBRA  '89.  We  have  also 
added  several  requirements  mandated 
by  OBRA  '90.  The  nurse  aide  training 
and  competency  evaluation 
requirements  in  this  final  rule  are 
intended  to  state  statutory  requirements 
for  facilities.  Complete  requirements  for 
nurse  aide  training  and  competency 
evaluation  are  addressed  in  a  separate 
regulations.  Requirements  enunciated  in 
those  regulations  supersede  the 
requirements  in  this  rule. 

•  We  are  revising  redesignated 

§  483.75(j)(2)(iv)  to  require  a  facility  to 
file  in  the  resident's  clinical  record 
laboratory  reports  that  are  dated  and 
contain  the  name  and  address  of  the 
issuing  laboratory. 

•  In  redesignated  §  483.75(k)  we  are 
revising  the  provision  to  require  that 
both  nursing  facilities  and  skilled 
nursing  facilities  must  provide  or  obtain 
radiology  and  other  diagnostic  services 
to  meet  the  needs  of  their  residents.  We 
are  making  this  change  to  refiect  the 
provisions  of  OBRA  '87  and  the 
definition  of  facility  in  the  regulation  at 
§  483.5.  Through  technical  error,  we 
omitted  nursing  facilities  in  the  February 
2  rule. 

•  In  redesignated  !  483.75(1)  we  are 
deleting  provisions  relating  to  inspection 
and  copying  of  records  to  avoid 
redundancy.  Upon  review  of  this  section 
we  found  that  a  duplicate  requirement  is 
in  paragraph  (b)  (i)  and  (ii)  of  S  483.10, 
Resident's  rights. 

•  We  are  revising  redesignated 

§  483.75(m)(2)  to  require  the  facility  to 
have  unannounced  staff  drills. 

•  We  are  revising  designated 

§  483.75(n)  to  reflect  the  provisions  of 
the  paragraph  following  section 
1919(a)(3)  of  the  Act.  This  paragraph 
specifies  that  the  requirement  for  a 
facility  to  have  in  effect  a  transfer 
agreement  with  a  hospital  does  not 
apply  to  a  nursing  facility  which  is 
located  in  a  State  on  an  Indian 
reservation. 

•  We  are  deleting  paragraph  (q) 
concerning  utilization  review  which 
does  not  apply  after  September  30, 1990. 

•  We  are  adding  to  redesignated 
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§  483.75(o)  a  new  paragraph  (3)  that  is 
based  on  amendments  to  the  Act 
mandated  by  OBRA  '90  which  states 
that  a  State  or  the  Secretary  may  not 
require  disclosure  of  the  records  of  such 
committee  except  where  disclosure  is 
related  to  the  compliance  of  such 
committee  with  the  requirements  of  this 
section. 

•  We  are  deleting  paragraph  (t) 
concerning  independent  medical  review 
and  audit  which  does  not  apply  after 
September  30. 1990. 

Comments  on  Part  442,  Standards  for 
Payment  for  Skilled  Nursing  and 
Intermediate  Care  Facility  Services 

There  were  no  public  comments  on 
part  442.  Nonetheless,  some  technical 
corrections  are  needed  to  conform  our 
regulations  with  changes  made  by 
OBRA  '87.  essentially  eliminating  the 
distinction  between  Medicaid  SNFs  and 
ICFs.  We  are  renaming  part  442  as 
"Conditions  for  Payment  for  Nursing 
Facility  and  Intermediate  Care  Facility 
Services  for  the  Mentally  Retarded"  to 
reflect  current  nomenclature. 

Where  necessary,  we  delete 
references  to  "SNFs"  and  "ICFs"  and 
replace  them  with  "NF"  or  "facility." 
Provisions,  formerly  applicable  to  all 
intermediate  care  facilities,  are 
specifically  applied  to  ICFs  for  the 
mentally  retarded  (ICFs/MR)  now. 
These  conforming  changes,  and  updates 
of  cross  references,  have  resulted  in 
changes  to  §S  442.1.  442.2.  442.12(a]. 
442.13(c).  442.30.  442.40  (b)  and  (c). 
442.42(a);  442.101.  442.105.  442.110(a). 
442.117.  and  442.118. 

In  addition,  we  are  making  the 
following  technical  revisions  to  part  442. 
In  §  442.13(b).  which  concerns  the 
effective  date  of  a  provider  agreement, 
we  are  adding  a  statement  that  the 
provider  must  meet  any  other 
requirements  imposed  by  the  Medicaid 
agency.  Previous  wording  may  have 
incorrectly  implied  that  an  agreement 
would  be  effective  on  the  date  Federal 
requirements  are  met  even  if  additional 
or  more  stringent  State  requirements 
were  not.  In  §  442.105  we  revise  the 
heading  to,  "Certification  with  standard 
level  deficiencies:  General  provisions." 
Previous  wording  may  have  incorrectly 
implied  that  a  facility  would  be  certified 
even  if  it  was  out  of  compliance  with  a 
statutory  condition  of  participation  or 
coverage. 

Comments  on  Part  447,  Payments  for 
Services 

Section  447.253    Other  Requirements 
Summary  of  Provisions 

Section  447.253  specifies  that  the 
Medicaid  State  Agency  must  comply 


with  all  other  requirements  of  subpart  C 
in  order  to  receive  HCFA  approval  of  a 
State  plan  change.  In  the  February  2 
regulations  we  added  a  new  paragraph 
(b)(l)(iii)  to  require  that  the  method  and 
standards  used  by  the  Medicaid  agency 
to  establish  payment  for  NF  services 
take  into  account  certain  requirements 
of  part  483.    ° 

Comments  and  Responses 

Comment:  One  commenter  expressed 
concern  that  the  methodologies  being 
employed  by  States  are.  in  many 
instances,  inadequate  based  on 
preliminary  information  relative  to  the 
individual  State  Medicaid  agencies' 
attempts  at  costing  out  the  various 
provisions  of  OBRA.  Commenters  stated 
that  unless  very  specific  guidance  is 
provided  by  HCFA.  litigation  will  be 
undertaken  in  many  States  to  assure 
adequate  reimbursement.  The 
commenter  recommended  that  HCFA 
spell  out  in  detail  how  costs  of 
compliance  with  OBRA's  provisions 
must  be  "taken  into  account"  by  each 
State  since  the  commenter  believes  this 
approach  is  very  inefficient  as  well  as 
expensive  for  all  concerned. 

Response:  In  March  1990.  we  revised 
part  6  of  the  State  Medicaid  Manual  by 
adding  a  new  section  6002.3.  This 
section  provided  instructions  and 
guidance  to  States  regarding  what  was 
required  to  demonstrate  that  payment 
rates  to  nursing  facilities,  as  of  October 
1, 1990.  account  for  the  additional  costs 
incurred  by  facilities  in  complying  with 
each  of  the  specific  requirements 
described  in  sections  1919(b)  (other  than 
paragraph  (3)(F)  thereof).  1919(c).  and 
1919(d)  of  the  Act.  These  instructions 
were  included  in  the  State  Medicaid 
Manual  because  we  believe  this  is  the 
appropriate  vehicle  for  this  information. 

Comment:  One  commenter 
recommended  that  the  language  in 
S  447.253(b)(1)  that  requires  the  method 
and  standards  used  by  the  Medicaid 
agency  to  establish  payment  for  nursing 
facility  services  take  into  account  not 
only  "the  cost"  but  "the  specific,  and 
actual  reasonable  costs"  of  complying 
with  the  requirements  of  part  483  of 
subpart  B. 

Response:  Current  regulations  at  42 
CFR  447.253(b)(1)  require  that  payment 
rates  are  reasonable  and  adequate  to 
meet  the  costs  that  must  be  incurred  by 
efficiently  and  economically  operated 
I>cQviders  to  provide  services  in 
conformity  with  applicable  State  and 
Federal  laws,  regulations  and  quality 
and  safety  standards.  The  basis  for  this 
requirement  is  found  in  section 
1902(a)(13)(A)  of  the  Act.  In  this  respect, 
we  do  not  believe  it  necessary  or 
appropriate  to  add  the  commenter's 


suggested  additional  qualifiers. 

Comment:  One  commenter  requested 
that  the  following  language  be 
substituted  in  §  447.253(b)(1):  "With 
respect  to  long-term  care  facility 
services,  the  methods  and  standards 
used  to  determine  payment  rates  must 
assure  that  the  specific,  actual  and 
reasonable  costs  of  complying  with  all 
requirements  of  subsections  (b)  (other 
than  paragraph  3F  thereof),  (c),  and  (d) 
of  section  1919  of  the  Act  are  met  by 
including,  on  a  prospective  per-patient 
day  basis,  an  immediate  increase  above 
the  existing  payment  rate  which  will 
cover  in  full  the  costs  as  incurred  in 
complying  with  said  requirements.  The 
State  must  include  all  relevant  factors  in 
making  the  rate  determination  including 
studies  which  assure  that  thei-ate  will 
allow  the  facility  to  be  in  full 
compliance  with  the  requirements  of  the 
Act.  The  separately  identified  costs 
must  be  in  addition  to,  or  as  an  add-on 
to,  the  rate  which  is  otherwise 
determined  by  the  State  plan  and  not 
affected  by  any  limitations  described  in 
the  State  plan." 

Response:  We  do  not  believe  there  is 
any  need  to  change  the  current  language 
of  §  447.253(b)(l)(iii)(A).  Section  6002.3 
of  the  State  Medicaid  Manual 
transmittal,  issued  in  March  1990, 
addresses  the  concerns  indicated  in  the 
above  comment.  We  also  do  not  believe 
that  OBRA  related  costs  should  be 
treated  any  differently  than  other 
facility  costs.  Rates  proposed  in  State 
plan  amendments  must,  as  of  October  1, 
1990.  account  for  these  additional  costs. 

Comment:  One  commenter  was 
concerned  that  the  OBRA  '87 
requirement  for  States  to  assure  that 
payment  rates  to  nursing  facilities  take 
into  account  the  costs  of  compliance 
with  the  law  (other  than  the  costs  of 
active  treatment)  has  not  been  provided 
to  appropriate  State  agencies  The 
commenter  recommended  that  a  State 
Operations  Manual  Issuance  pertaining 
to  this  assurance,  including  the  timing 
requirements  for  State  plan  amendments 
and  availability  of  methodology  for 
establishing  payment  rates,  should  be 
published  to  better  assure  adequate 
facility  payment  for  all  of  the  new 
requirements  established  by  this 
regulation. 

Response:  As  indicated  above,  section 
6002.3  of  the  State  Medicaid  Manual  as 
revised  in  March  1990,  provides 
instructions  and  guidance  to  States 
regarding  what  is  required  in  order  to 
ensure  compliance  with  the  new 
requirements. 

Comment:  One  commenter 
recommended  that  S  447.272  be 
amended  to  exclude  ICFs/MR  from  the 
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provisions  regarding  Medicare  upper 
payment  limits. 

Response:  We  disagree.  The  upper 
payment  limits  are  based  upon  costs 
that  would  have  been  paid  under 
Medicare  payTnents  principles.  The  fact 
that  Medicare  has  no  program  similar  to 
the  Medicaid  ICF/MR  program  is 
immaterial.  Medicare  payment 
principles  need  to  be  applied. 

Summary  of  Changes  to  Part  447 

We  are  revising  part  447  to  replace  the 
terms  SNF  and  ICF  with  NF  or  otherwise 
delete  the  SNF  and  ICF  terminology 
when  no  longer  applicable.  We  also 
update  cross  references  and  delete 
outdated  material.  Revisions  occur  in 
§§  447.251,  447.253,  447.255  and  447.272. 

Comments  on  Part  488,  Survey  and 
Certification  Procedures 

There  were  no  public  comments  on 
part  488.  Nonetheless,  some  technical 
corrections  are  needed  to  conform  our 
regulation  with  changes  made  by  OBRA 
'87,  essentially  eliminating  the 
distinction  between  Medicaid  SNF  and 
ICFs.  We  also  update  terminology  and 
cross-references. 

Corrections  are  being  made  to  the 
authority  citation  and  the  following: 
§§  488.1.  488.3.  488.10(a)(1),  488.11. 
488.18  (a)  and  (b),  48a20  (a)  and  (c). 
488.24  (a)  and  (b).  48d.26(a].  488.28  (a) 
and  (b).  488.50(a),  and  488.56  (a)  and  (b). 

Comments  on  Part  498,  Appeals 
Procedures  for  Determinations  That 
Affect  Participation  in  the  Medicare 
Program 

There  were  no  public  comments  on 
part  498.  Nonetheless,  we  are  making  a 
technical  correction  to  substitute  "NFs" 
for  "ICFs"  in  §  498.3  to  reflect  the 
nomenclature  change  required  by  OBRA 
W. 

III.  Regulatory  Impact  Analysis 

A.  Introduction 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  Hnal 
regulatory  impact  auialysis  for  any 
proposed  regulation  that  meets  one  of 
the  E.O.  criteria  for  a  "major  rule";  that 
is.  that  will  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
SlOO  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or. 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


In  addition,  we  generally  prepare  a 
final  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  we  consider  all 
Medicare  and  Medicaid  long  term  care 
providers  as  small  entities.  Individuals 
and  states  are  not  included  in  the 
definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  Section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital 
which  is  located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

When  we  published  both  the  proposed 
(October  16, 1987)  and  final  (February  2, 
1989)  rules,  we  prepared  an  analysis 
intended  to  conform  to  the  objectives  of 
E.0. 12291  and  the  RFA.  In  these 
analyses,  we  made  the  same  general 
point  regarding  the  cost  of  implementing 
the  nursing  home  reform  provisions  that 
was  made  by  the  Institute  of  Medicine 
in  its  report.  In  fact,  we  quoted  it  as 
follows: 

The  effects  of  the  recommendations  on  the 
costs  of  regulation  and  on  the  costs  of 
providing  care  to  residents  are  not  easily 
calculated  for  two  reasons:  (1)  The 
quantitative  and  qualitative  changes  to 
behavior  of  the  various  actors  in  the  system, 
and  the  effects  on  efficiency  of  the  regulatory 
agencies  and  nursing  homes,  cannot  be 
predicted  on  the  basis  of  current  data;  (2) 
current  data  about  staffmg  and  costs  in 
nursing  homes  and  in  state  regulatory 
agencies  are  not  available  in  sufficient  detail; 
and  (3)  some  Immediate  costs  are  likely  to 
produce  long-term  savings  that  cannot  be 
estimated.  Given  these  uncertainties,  any 
estimates  made — even  with  the  assistance  of 
a  very  elaborate  cost  model — would  have  to 
present  a  wide  range  of  costs  to  account  for 
interactions  of  varying  assumptions.  (Page 
214) 

We  also  discussed  in  the  case  of  the 
NPRM  our  estimate  of  the  cost  of 
increased  nurse  staffing,  which  was 
approximately  $100  million  a  year.  In  the 
case  of  the  final  regulation,  we  noted 
that  the  changes  made  since  publication 
of  the  NPRM  were  virtually  all  explicitly 
required  by  OBRA  '87.  We  noted  one 
exception  (privacy  curtains)  and 
explained  that  the  requirement  would 
apply  only  to  new  NFs.  thus  minimizing 
the  cost. 

This  final  rule  revises  the  February  2, 
1989.  final  rule  with  comment  period 


based  on  comments  submitted  by  the 
public.  Charges  made  as  a  result  of 
comments  received  are  summarized  in 
section  II  of  this  preamble.  We  do  not 
believe  that  any  of  the  changes 
incorporated  into  this  final  rule  as  a 
result  of  the  comments  would  have  any 
significant  impact  and  we  are  therefore 
not  preparing  an  analysis  with  respect 
to  them. 

Although  we  do  not  believe  that  the 
changes  in  this  document  would  have  a 
significant  impact,  we  do  have 
additional  information  about  the 
potential  cost  of  the  changes  contained 
in  OBRA  '87.  as  reflected  by  the 
February  2, 1989  final  regulation  and 
other  OBRA  '87  requirements  that  have 
been  implemented  on  the  basis  of  the 
statute  or  instructions  pending  the 
completion  of  rulemaking. 

Our  information  flows  from  the  data 
submitted  by  States  pursuant  to  the 
OBRA  "87  requirement  that  they  revise 
their  State  Medicaid  plans  to  include 
additional  costs  to  be  incurred  by  NFs 
as  a  result  of  the  OBRA  '87  provisions. 
We  have  received  49  amendments,  of 
which  36  have  been  approved,  5 
disapproved,  and  8  are  pending  further 
action.  Of  the  plans  that  have  been 
submitted  and  approved,  the  rate 
increases  average  $1.44  per  day.  These 
36  States  anticipate  spending  an 
additional  $338.8  million  for  NF  care  in 
FY  1991.  The  increases  in  spending  vary 
sufficiently  from  State  to  State  so  that  it 
is  not  possible  to  anticipate,  based  on 
the  plans  approved  to  date,  the 
increases  of  the  remaining  States  or  to 
estimate  the  total  with  accuracy. 
Nonetheless,  it  is  clear  from  the 
information  available  to  date  that  the 
OBRA  '87  provisions  have  resulted  in 
anticipated  State  payments  high  enough 
to  constitute  the  February  2. 1989  final 
regulation  as  a  major  rule  within  the 
meaning  of  the  Executive  order. 

B.  Reporting  Requirements 

Sections  483.13(c}.  483.60(b)(2). 
483.65(a)(3),  483.75(h).  483.75(j)(l)(iv). 
483.75{j)(2)(iv).  483.75(k)(l)(ii). 
483.75(k)(2)(iv).  483.75(m),  and  483.75(n) 
of  this  final  rule  contain  information 
coUections  that  are  subject  to  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperworic 
Reduction  Act  of  1980.  Long-term  care 
facilities  must  provide  documentation  to 
assure  compliance  with  the 
requirements  in  order  to  receive  Federal 
funds  for  Medicare  and  Medicaid.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  1,167,500 
hours  for  approximately  15,500  facihties. 
(Comparable  reporting  burden  for 
information  collection  requirements  in 
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existing  re^Julations  is  2,585.317  hours 
annually.)  A  notice  will  be  published  in 
the  Federal  Register  when  approval  for 
the  reduced  burden  is  obtained. 

List  of  Subjects 

42  CFR  Pert  442 

Grant  programs-health.  Health 
facilities.  Health  professions.  Health 
records,  Medicaid,  Nursing  homes, 
Nutrition,  Reporting  and  recordkeeping 
requirements,  Safety. 

42  CFR  Port  447 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs-health. 
Health  facilities.  Health  professions. 
Medicaid.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

42  CFR  Part  483 

Grant  programs-health.  Health 
facilities.  Health  professions.  Health 
records.  Medicaid.  Nursing  homes. 
Nutrition.  Reporting  and  recordkeeping 
requirements,  Safety. 

42  CFR  Part  488 

Health  facilities.  Medicare.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  489 

Health  facilities.  Medicare. 

42  CFR  Part  498 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

Chapter  IV— Health  Care  Financing 
Administration,  Department  of  Healtti  and 
Human  Service* 

42  CFR  chapter  IV  is  amended  as 
follows: 


PART  442— CONDITIONS  FOR 
PAYMENT  FOR  NURSING  FACILITY 
AND  INTERMEDIATE  CARE  FACILITY 
SERVICES  FOR  THE  MENTALLY 
RETARDED 

A.  Part  442  is  amended  as  follows: 

1.  The  authority  citation  for  part  442 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302).  unless  otherwise  noted. 

2-3.  In  subpart  A.  §  442.1.  paragraph 
(a)  is  revised  to  read  as  follows: 

Subpart  A— General  Provisions 

§  442.1    Basis  and  purpose. 

(a)  This  part  states  requirements  for 
provider  agreements  and  facility 
certification  relating  to  the  provision  of 
services  furnished  by  nursing  facilities 


and  intermediate  care  facilities  for  the 
mentally  retarded.  This  part  is  based  on 
the  following  sections  of  the  Act: 

Section  1902(a)(4).  administrative  methods  for 

proper  and  efficient  operation  of  the  State 

plan; 
Section  1902(a)(27).  provider  agreements: 
Section  1902(a)(28).  skilled  nursing  facility 

standards; 
Section  1902(a)(33)(B).  State  survey  agency 

functions; 
Section  1902(1).  circumstances  and 

procedures  for  denial  of  payment  and 

termination  of  provider  agreements  in 

certain  cases; 
Section  1905  (c)  and  (d).  defmition  of 

intermediate  care  facility  services; 
Section  1905  (f)  and  (i).  definition  of  skilled 

nursing  facility  services; 
Section  1910,  certification  and  approval  of 

SNFs  and  of  RHCs; 
Section  1913.  hospital  providers  of  skilled 

nursing  and  intermediate  care  services,  and 
Section  19^.  correction  and  reduction  plans 

for  intermediate  care  facilities  for  the 

mentally  retarded. 
«        •        *        «         * 

4.  In  subpart  A.  S  442.2  the  defmition 
of  "Facility",  is  revised  as  follows; 

§442.2    Terms. 

In  this  part — 

Facility  refers  to  a  nursing  facility. 
and  an  intermediate  care  facility  for  the 
mentally  retarded  or  persons  with 
related  conditions  (ICF/MR). 
*        •        •        *        * 

5.  In  subpart  B.  S  442.12(a]  is  revised 
to  read  as  follows: 

§442.12    Provider  agreement:  General 
requirements. 

(a)  Certification  and  recertification. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  a  Medicaid  agency  may  not 
execute  a  provider  agreement  with  a 
facility  for  nursing  facility  services  nor 
make  Medicaid  payments  to  a  facility 
for  those  services  unless  the  Secretary 
or  the  State  survey  agency  has  certified 
the  facility  under  this  part  to  provide 
those  services.  (See  S  442.101  for 
certification  by  the  Secretary  or  by  the 
State  survey  agency). 

6.  Section  442.13  (b)  and  (c)(2)  are 
revised  to  read  as  follows: 

§  442.13    Effective  date  of  agreement 

***** 

(b)  All  Federal  requirements  are  met 
on  the  date  of  the  survey.  The 
agreement  must  be  effective  on  the  date 
the  onsite  survey  is  completed  (or  on  the 
day  following  the  expiration  of  a  current 
agreement)  if,  on  the  date  of  the  survey 
the  provider  meets  all  Federal 
requirements  and  any  other 
requirements  imposed  by  the  Medicaid 
agency. 


(c) 


(2)  The  date  on  which  a  NF  or  an  IGF/ 
MR  is  found  to  meet  all  conditions  of 
participation,  and  the  facihty  submits  an 
acceptable  correction  plan  for  lower 
level  deficiencies,  or  an  approvable 
waiver  request,  or  both. 


8442.20    [Removed] 

6a.  Section  442.20  is  removed. 

7.  In  subpart  B.  §  442.30(a) 
introductory  text  and  paragraph  (a)(1) 
are  revised  to  read  as  follows: 

9  442.30   Agreement  aa  evidence  of 
certification. 

(a)  Under  S9  440.40(a)  and  440.150  of 
this  chapter.  FTP  is  available  in 
expenditures  for  NF  and  ICF/MR 
services  only  if  the  faciUty  has  been 
certified  as  meeting  the  requirements  foi 
Medicaid  participation,  as  evidenced  by 
a  provider  agreement  executed  under 
this  part.  An  agreement  is  not  valid 
evidence  that  a  facihty  has  met  those 
requirements  if  HCFA  determines  that— 

(1)  The  survey  agency  failed  to  apply 
the  applicable  requirements  under  part 
483  for  NFs  or  subpart  D  of  part  483  of 
this  chapter,  which  sets  forth  the 
conditions  of  participation  for  ICFs/MR. 
***** 

&  Section  442.40  (b)  and  (c)  are 
revised  to  read  as  follows: 


§442.40 
appeala. 


Availability  of  FFP  during 


(b)  Scope,  applicability,  and  effective 
date—{\]  Scope.  This  section  sets  forth 
the  extent  of  FFP  in  State  Medicaid 
payments  to  a  NF  or  an  ICF/MR   after 
its  provider  agreement  has  been 
terminated  or  has  expired  and  not  be 
renewed. 

(2)  Applicability,  (i)  This  section  and 
§  442.42  apply  only  when  the  Medicaid 
agency,  of  its  own  volition,  terminates  o 
does  not  a  renew  a  provider  agreement, 
and  only  when  the  survey  agency 
certifies  that  there  is  no  jeopardy  to 
recipient  health  and  safety.  When  the 
survey  agency  certifies  that  there  is 
jeopardy  to  recipient  health  and  safety, 
or  when  it  fails  to  certify  that  there  is  ni 
jeopardy,  FFP  ends  on  the  effective  datr 
of  termination  or  expiration. 

(ii)  When  the  State  acts  under 
instructions  from  HCFA.  FFP  ends  on 
the  date  specified  by  HCFA  (HCFA 
instructs  the  State  to  terminate  the 
Medicaid  provider  agreement  when 
HCFA  in  validating  a  State  survey 
agency  certification,  determines  that  a 
NF  or  an  ICF/MR  does  not  meet  the 
requirements  for  participation.) 
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(3)  Effective  date.  This  section  and 
S  442.42  apply  to  terminations  or 
expirations  that  are  effective  on  or  after 
September  28, 1987.  For  terminations  or 
nonrenewals  that  were  effective  before 
that  date,  FFP  may  continue  for  up  to 
120  days  from  September  28. 1987,  or  12 
months  from  the  effective  date  of 
termination  or  nonrenewal,  whichever  is 
earlier. 

(c)  Basic  rules.  (1)  Except  as  provided 
in  paragraphs  (d)  and  fe)  of  this  section, 
FFP  in  pajTTients  to  a  NF  or  an  ICF/MR 
ends  on  the  effective  date  of  termination 
of  the  facility's  provider  agreement,  or  if 
the  agreement  is  not  terminated,  on  the 
effective  date  of  expiration. 

(2)  If  State  law,  or  a  Federal  or  State 
court  order  or  injunction,  requires  the 
agency  to  extend  the  provider 
agreement  or  continue  payments  to  a 
facility  aftsr  the  dates  specified  in 
paragraph  (d)  of  this  section,  FFP  is  not 
available  in  those  pajTnents. 

§442.42    [Amended] 

9.  In  §  442.42(a),  the  phrase  "a  NF  or 
an  ICF/MR"  is  substituted  for  the 
phrase  "a  SNF  or  ICF'. 

10.  The  heading  of  subpart  C  is 
revised  to  read  as  follows: 

Subpart  C— Certification  of  NFs  and 
ICFs/MR 

11.  In  subpart  C,  §  442.101  is  revised  to 

read  as  follows: 

§  442. 1 0 1    Obtaining  certification. 

(a)  This  section  states  the 
requirements  for  obtaining  notice  of  an 
ICF/MR's  certification  before  a 
Medicaid  agency  executes  a  provider 
agreement  under  §  442.12. 

(b)  The  agency  must  obtain  notice  of 
certification  from  the  Secretary  for  an 
ICF/MR  located  on  an  Indian 
reser\'ation. 

(c)  The  agency  must  obtain  notice  of 
certification  from  the  survey  agency  for 
all  other  ICF/MR. 

(d)  The  notice  must  indicate  that  one 
of  the  following  provisions  pertains  to 
the  ICF/MR: 

(1)  An  ICF/MR  meets  the  conditions 
of  participation  set  forth  in  subpart  D  of 
part  483  of  this  chapter. 

(2)  The  ICF/MR  has  been  granted  a 
waiver  or  variance  by  HCFA  or  the 
survey  agency  under  subpart  D. 

(3)  An  ICF/MR  has  been  certified  with 
standard-level  deficiencies  and 

(i)  All  conditions  of  participation  are 
found  met;  and 

(ii)  The  facility  submits  an  acceptable 
plan  of  correction  covering  the 
remaining  deficiencies,  subject  to  other 
limitations  specified  in  §  442.105. 


(e)  The  failure  to  meet  one  or  more  of 
the  applicable  conditions  of 
participation  is  cause  for  termination  or 
non-renewal  of  the  ICF/MR  provider 
agreement. 

12.  Section  442.105  is  revised  to  read 
as  follows: 

§442.105    Certification  with  deficl«nci«t: 
General  provlaions. 

If  a  survey  agency  finds  a  facility 
deficient  in  meeting  the  requirements  for 
NFs  or  the  standards  (for  ICFs/MR),  as 
specified  under  Subparts  B  and  D  of  Part 
483  of  this  chapter,  the  agency  may 
certify  the  facility  for  Medicaid  purposes 
under  the  following  conditions: 

(a)  The  agency  finds  that  the  facility's 
deficiencies,  individually  or  in 
combination,  do  not  jeopardize  the 
patient's  health  and  safety,  nor  seriously 
limit  the  facility's  capacity  to  give 
adequate  care.  The  agency  must 
maintain  a  written  justification  of  these 
findings. 

(b)  The  agency  finds  acceptable  the 
facility's  written  plan  for  correcting  the 
deficiencies. 

(c)  If  a  facility  was  previously 
certified  with  a  deficiency  and  has  a 
different  deficiency  at  the  time  of  the 
next  survey,  the  agency  documents  that 
the  facility — 

(1)  Was  unable  to  stay  in  comphance 
with  the  standard  (for  ICFs/MR)  or 
requirements  (for  NFs)  for  reasons 
beyond  its  control,  or  despite  intensive 
efforts  to  comply;  and 

(2)  Is  making  the  best  use  of  its 
resources  to  furnish  adequate  care. 

(d)  If  a  facility  has  the  same 
deficiency  it  had  under  the  prior 
certification,  the  agency  documents  that 
the  facility — 

(1)  Did  achieve  compliance  with  the 
standard  (for  ICFs/MR)  or  requirements 
(for  NFs)  at  some  time  during  the  prior 
certification  period; 

(2)  Made  a  good  faith  effort,  as  judged 
by  the  survey  agency,  to  stay  in 
compliance;  and 

(3)  Again  became  out  of  compliance 
for  reasons  beyond  its  control. 

(e)  If  a  NF  or  ICF/MR  has  a  deficiency 
of  the  types  specified  in  S  442.111  or 

§  442.112  that  requires  a  plan  of 
correction  extending  beyond  12  months, 
the  agency  documents  that  the 
conditions  of  those  sections  are  met. 

13.  In  §  442.110.  the  section  heading 
and  paragraph  (a)  are  revised  to  re&A  as 
follows: 

§  442.110    Certification  period:  Facilities 
with  deficiencies. 

(a)  Facilities  with  deficiencies  may  be 
certified  under  \  442.105  for  the  period 
specified  in  either  paragraph  (b)  or  (c)  of 
this  section.  However.  NFs  with 


deficiencies  that  may  require  more  than 
12  months  to  correct  may  be  certified 
under  S  442.112. 


§442.111    [Removed] 

13a.  Section  442.111  is  removed. 

14.  In  S  442.117.  the  section  heading 
and  paragraph  (a)(1)  are  revised  to  read 
as  follows: 

§  442. 117    Termination  of  certification  for 
NFs  and  ICFs/MR  whose  deficiencies  pose 
Immediate  jeopardy. 

(a)  *  *  * 

(1)  The  facility  no  longer  meets 
applicable  requirements  for  NFs  or 
conditions  of  participation  for  ICFs/MR 
as  specified  in  subpart  B  or  D  of  part  483 
of  this  chapter. 


15.  In  S  442.118.  paragraphs  (a),  (b)(1) 
and  (b)(3)(i)  are  revised  to  read  as 
follows: 

§  442. 118    Denial  of  payments  for  new 
admissions. 

(a )  Basis  for  denial  of  payments. 
The  Medicaid  agency  may  deny 

payment  for  new  admissions  to  a  NF  or 
an  ICF/MR  that  no  longer  meets  the 
applicable  conditions  of  participation 
specified  under  subpart  B  or  D  of  part 
483  of  this  chapter. 

(b)  *  •  * 

(1)  Provide  the  facility  up  to  60  days  to 
correct  the  cited  deficiencies  and 
comply  with  the  requirements  (for  NFs) 
or  conditions  of  participation  (for  ICFs/ 
MR). 


(3)  *  *  * 

(i)  The  opportunity  for  the  facility  to 
present,  before  a  State  Medicaid  official 
who  was  not  involved  in  making  the 
initial  determination,  evidence  or 
documentation,  in  writing  or  in  person, 
to  refute  the  decision  that  the  facility  is 
out  of  compliance  with  the  applicable 
requirements  (for  NFs)  or  conditions  of 
participation  (for  ICFs/MR). 


PART  447— PAYMENTS  FOR 
SERVICES 

B.  Part  447  is  amended  as  follows: 
1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 


I 
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Subpart  C— Payment  for  Inpatient 
Hospital  and  Long-Term  Care  Facility 
Services 

Payment  Rates 

2.  In  Subpart  C,  S  447.251  is  amended 
by  revising  the  definition  of  "long  term 
care  facility  services"  as  follows: 

§  447^51    Definitions. 

***** 

Long-term  care  facility  services 
tneans  intermediate  care  facility 
services  for  tiie  mentally  retarded  (ICF/ 
MR)  and  nursing  facility  (NF)  services. 

«        *        *        *        * 

3.  Section  447.255  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  447.255    Related  Information. 
***** 

(a)  The  amount  of  the  estimated 
average  proposed  payment  rate  for  each 
type  or  provider  (hospital,  ICF/MR.  or 
nursing  facility),  and  the  amount  by 
which  that  estimated  average  rate 
increased  or  decreased  relative  to  the 
average  payment  rate  in  effect  for  each 
type  of  provider  for  the  immediately 
preceding  rate  period; 
*        *        •        •        * 

4.  Section  447.272  is  amended  by 
revising  paragraphs  (a]  and  (b)  to  read 
as  follows: 

§  447.272    Application  of  upper  payment 
limits. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (c)  of  this  section, 
aggregate  payments  by  an  agency  to 
each  group  of  health  care  facilities  (that 
is,  hospitals,  nursing  facilities  and  ICFs 
for  the  mentally  retarded  (ICFs/MR), 
may  not  exceed  the  amount  that  can 
reasonably  be  estimated  would  have 
been  paid  for  those  services  under 
Medicare  payment  principles. 

(b)  State  operated  facilities.  In 
addition  to  meeting  the  requirement  of 
paragraph  (a)  of  this  section,  aggregate 
payments  to  each  group  of  State- 
operated  facilities  (that  is,  hospitals, 
nursing  facilities  and  ICFs/MR)  may  not 
exceed  the  amount  that  can  reasonably 
be  estimated  would  have  been  paid 
under  Medicare  payment  principles. 


SUBCHAPTER  E— STANDARDS  AND 
CERTIFICATION 

C  Part  4B3  is  amended  as  follows: 
1.  The  authority  citation  for  part  483  is 
revised  to  read  as  follows: 

Authority:  Sec.  1102, 1819  (a)-(d).  1861  (j) 
and  (1).  1863. 1871. 1902(a)(28).  1905  (a)  and 
(c|.  and  1919  (aHd)  of  the  Social  Security  Act 
(42  U.S.C.  1302, 1395(i)  (3)(aHd),  1395x  (j) 


and  (1),  139Shh.  1396(a)(a)(28).  and  139ed(c) 
and  1396r  (aHd)).  unless  othenvise  noted. 

PART  483— REQUIREMENTS  FOR 
LONG  TERM  CARE  FACIUTIES 

Subpart  B— Requirements  for  Long 
Term  Care  Facilities 

2-3.  In  subpart  B,  §S  483.1,  483.5, 
483.10.  483.12,  483.13,  483.15,  483.20,  and 
483.25  are  revised  as  follows: 

S  483.1    Basis  and  scope. 

(a)  Basis  in  legislation.  (1)  Sections  of 
the  Act  1819  (a),  (b),  (c),  and  (d)  provide 
that— 

(i)  Skilled  nursing  facilities 
participating  in  Medicare  must  meet 
certain  speciHed  requirements;  and 

(ii)  The  Secretary  may  impose 
additional  requirements  (see  section 
1819(d)(4)(B))  if  they  are  necessary  for 
the  health  and  safety  of  individuals  to 
whom  services  are  furnished  in  the 
facilities. 

(2)  Sections  1919  (a),  (b),  (c).  and  (d)  of 
the  Act  provide  that  nursing  facilities 
participating  in  Medicaid  must  meet 
certain  specific  requirements. 

(b)  Scope.  The  provisions  of  this  part 
contain  the  requirements  that  an 
institution  must  meet  in  order  to  qualify 
to  participate  as  a  SNF  in  the  Medicare 
program,  and  as  a  nursing  facility  in  the 
Medicaid  program.  They  serve  as  the 
basis  for  survey  activities  for  the 
purpose  of  determining  whether  a 
facility  meets  the  requirements  for 
participation  in  Medicare  and  Medicaid. 

§483.5    Definitions. 

For  purposes  of  this  subpart — 
Facility  means,  a  skilled  nursing 
facility  (SNF)  or  a  nursing  facility  (NF) 
which  meets  the  requirements  of 
sections  1819  and  1919  (a),  (b).  (c),  and 
(d)  of  the  Act.  "Facility"  may  include  a 
distinct  part  of  an  institution  specified  in 
§  440.40  or  S  440.150  of  this  chapter,  but 
does  not  include  an  institution  for  the 
mentally  retarded  or  persons  with 
related  conditions  described  in 
§  440.150(c)  of  this  chapter.  For 
Medicare  and  Medicaid  purposes 
(including  eligibility,  coverage, 
certification,  and  payment),  the 
"facility"  is  always  the  entity  which 
participates  in  the  program,  whether 
that  entity  is  comprised  of  all  of,  or  a 
distinct  part  of  a  larger  institution.  For 
Medicare,  a  SNF  (see  section  1819(a)(1)). 
and  for  Medicaid,  a  NF  (see  section 
1919(a)(1))  may  not  be  an  institution  for 
mental  diseases  as  defmed  in  S  435.1009. 

§483.10    Resident  right*. 

The  resident  has  a  right  to  a  dignified 
existence,  self-determination,  and 
communication  wit^  and  access  to 


persons  and  services  inside  and  outside 
the  facility.  A  facility  must  protect  and 
promote  the  rights  of  each  resident, 
including  each  of  the  following  rights: 

(a)  Exercise  of  rights. 

(1)  The  resident  has  the  right  to 
exercise  his  or  her  rights  as  a  resident  of 
the  facility  and  as  a  citizen  or  resident 
of  the  United  States. 

(2)  The  resident  has  the  right  to  be 
free  of  interference,  coercion, 
discrimination,  and  reprisal  ht>m  the 
facility  in  exercising  his  or  her  rights. 

(3)  In  the  case  of  a  resident  adjudged 
incompetent  under  the  laws  of  a  State 
by  a  court  of  competent  jurisdiction,  the 
rights  of  the  resident  are  exercised  by 
the  person  appointed  under  State  law  to 
act  on  the  resident's  behalf. 

(4)  In  the  case  of  a  resident  who  has 
not  been  adjudged  incompetent  by  the 
State  court,  any  legal-surrogate 
designated  in  accordance  with  State  law 
may  exercise  the  resident's  rights  to  the 
extent  provided  by  State  law. 

(b)  Notice  of  rights  and  services. 

(1)  The  facility  must  inform  the 
resident  both  orally  and  in  writing  in  a 
language  that  the  resident  understands 
of  his  or  her  rights  and  all  rules  and 
regulations  governing  resident  conduct 
and  responsibilities  during  the  stay  in 
the  facility.  The  facility  must  also 
provide  the  resident  with  the  notice  (if 
any)  of  the  State  developed  under 
section  1919(e)(6)  of  the  Act.  Such 
notification  must  be  made  prior  to  or 
upon  admission  and  during  the 
resident's  stay.  Receipt  of  such 
information,  and  any  amendments  to  it, 
must  be  acknowledged  in  writing: 

(2)  The  resident  or  his  or  her  legal 
representative  has  the  right — 

(i)  Upon  an  oral  or  written  request,  to 
access  all  records  pertaining  to  himself 
or  herself  including  clinical  records 
within  24  hours:  and 

(ii)  After  receipt  of  his  or  her  records 
for  inspection,  to  purchase  at  a  cost  not 
to  exceed  the  community  standard 
photocopies  of  the  records  or  any 
portions  of  them  upon  request  and  2 
working  days  advance  notice  to  the 
facility. 

(3)  The  resident  has  the  right  to  be 
fully  informed  in  language  that  he  or  she 
can  understand  of  his  or  her  total  health 
status,  including  but  not  limited  to.  his 
or  her  medical  condition; 

(4)  The  resident  has  the  right  to  refuse 
treatment,  and  to  refuse  to  participate  in 
experimental  research;  and 

(5)  The  facility  must— 

(i)  Inform  each  resident  who  is 
entitled  to  Medicaid  benefits,  in  writing, 
at  the  time  of  admission  to  the  nursing 
facility  or.  when  the  resident  becomes 
eligible  for  Medicaid  of — 
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(A)  The  items  and  services  that  are 
included  in  nursing  facility  services 
under  the  State  plan  and  for  which  the 
resident  may  not  be  charged; 

(B)  Those  other  items  and  services 
that  the  facility  offers  and  for  which  the 
resident  may  be  charged,  and  the 
amount  of  charges  for  those  services; 
and 

(ii)  Inform  each  resident  when 
changes  are  made  to  the  items  and 
services  specified  in  paragraphs  {5)(i) 
(A]  and  (B)  of  this  section. 

(6)  The  facility  must  inform  each 
resident  before,  or  at  the  time  of 
admission,  and  periodically  during  the 
resident's  stay,  of  services  available  in 
the  facility  and  of  charges  for  those 
services,  including  any  charges  for 
services  not  covered  under  Medicare  or 
by  the  facility's  per  diem  rate. 

(7)  The  facility  must  furnish  a  written 
description  of  legal  rights  which 
includes — 

(i)  A  description  of  the  manner  of 
protecting  personal  funds,  under 
paragraph  (c)  of  this  section; 

(ii)  A  description  of  the  requirements 
and  procedures  for  establishing 
eligibility  for  Medicaid,  including  the 
right  to  request  an  assessment  under 
section  1924(c)  which  determines  the 
extent  of  a  couple's  non-exempt 
resources  at  the  time  of 
institutionalization  and  attributes  to  the 
community  spouse  an  equitable  share  of 
resources  which  cannot  be  considered 
available  for  payment  toward  the  cost  of 
the  institutionalized  spouse's  medical 
care  in  his  or  her  process  of  spending 
down  to  Medicaid  eligibility  levels; 

(iii)  A  posting  of  names,  addresses, 
and  telephone  numbers  of  all  pertinent 
State  client  advocacy  groups  such  as  the 
State  survey  and  certification  agency, 
the  State  licensure  office,  the  State 
ombudsman  program,  the  protection  and 
advocacy  network,  and  the  Medicaid 
fraud  control  unit;  and 

(iv)  A  statement  that  the  resident  may 
file  a  complaint  with  the  State  survey 
and  certification  agency  concerning 
resident  abuse,  neglect,  and 
misappropriation  of  resident  property  in 
the  facility. 

(8)  The  facility  must  inform  each 
resident  of  the  name,  specialty,  and  way 
of  contacting  the  physician  responsible 
for  his  or  her  care. 

(9)  The  facility  must  prominently 
display  in  the  facility  written 
information,  and  provide  to  residents 
and  applicants  for  admission  oral  and 
written  information  about  how  to  apply 
for  and  use  Medicare  and  Medicaid 
benefits,  and  how  to  receive  refunds  for 
previous  payments  covered  by  such 
benefits. 


(10)  Notification  of  changes,  (i)  A 
facility  must  immediately  inform  the 
resident;  consult  with  the  resident's 
physician;  and  if  known,  notify  the 
resident's  legal  representative  or  an 
interested  family  member  when  there 
is —  • 

(A)  An  accident  involving  the  resident 
which  results  in  injury  and  has  the 
potential  for  requiring  physician 
intervention; 

(B)  A  significant  change  in  the 
resident's  physical,  mental,  or 
psychosocial  status  (i.e.,  a  deterioration 
in  health,  mental,  or  psychosocial  status 
in  either  life-threatening  conditions  or 
clinical  compHcations); 

(C)  A  need  to  alter  treatment 
significantly  (i.e.,  a  need  to  discontinue 
an  existing  form  of  treatment  due  to 
adverse  consequences,  or  to  commence 
a  new  form  of  treatment);  or 

(D)  A  decision  to  transfer  or  discharge 
the  resident  from  the  facility  as 
specified  in  §  483.12(a). 

(ii)  The  facility  must  also  promptly 
notify  the  resident  and,  if  known,  the 
resident's  legal  representative  or 
interested  family  member  when  there 
is — 

(A)  A  change  in  room  or  roommate 
assignment  as  specified  in  §  483.15(e)(2); 
or 

(B)  A  change  in  resident  rights  under 
Federal  or  State  law  or  regulations  as 
specified  in  paragraph  (b)(1)  of  this 
section. 

(iii)  The  facility  must  record  and 
periodically  update  the  address  and 
phone  number  of  the  resident's  legal 
representative  or  interested  family 
member. 

(c)  Protection  of  Resident  Funds.  (1) 
The  resident  has  the  right  to  manage  his 
or  her  financial  affairs,  and  the  facihty 
may  not  require  residents  to  deposit 
their  personal  funds  with  the  facility. 

(2)  Management  of  personal  funds. 
Upon  written  authorization  of  a 
resident,  the  facility  must  hold, 
safeguard,  manage,  and  account  for  the 
personal  funds  of  the  resident  deposited 
with  the  facility,  as  specified  in 
paragraphs  (c)(3)-(8)  of  this  section. 

(3)  Deposit  of  funds,  (i)  Funds  in 
excess  of  $50.  "The  facility  must  deposit 
any  residents'  personal  funds  in  excess 
of  $50  in  an  interest  bearing  account  (or 
accounts)  that  is  separate  from  any  of 
the  facility's  operating  accounts,  and 
that  credits  all  interest  earned  on 
resident's  funds  to  that  account.  (In 
pooled  accounts,  there  must  be  a 
separate  accounting  for  each  resident's 
share.) 

(ii)  Funds  less  than  $50.  The  facility 
must  maintain  a  resident's  personal 
funds  that  do  not  exceed  $50  in  a  non- 


interest  bearing  account,  interest- 
bearing  account,  or  petty  cash  fund. 

(4)  Accounting  and  records.  The 
facility  must  establish  and  maintain  a 
system  that  assures  a  full  and  complete 
and  separate  accounting,  according  to 
generally  accepted  accounting 
principles,  of  each  resident's  personal 
funds  entrusted  to  the  facility  on  the 
resident's  behalf. 

(i)  The  system  must  preclude  any 
commingling  of  resident  funds  with 
facility  funds  or  with  the  funds  of  any 
person  other  than  another  resident. 

(ii)  The  individual  financial  record 
must  be  available  through  quarterly 
statements  on  request  to  the  resident  or 
his  or  her  legal  representative. 

(5)  Notice  of  certain  balances.  The 
facility  must  notify  each  resident  that 
receives  Medicaid  benefits — 

(i)  When  the  amount  in  the  resident's 
account  reaches  $200  less  than  the  SSI 
resource  limit  for  one  person,  specified 
in  section  1611(a)(3)(B)  of  the  Act;  and 

(ii)  That,  if  the  amount  in  the  account, 
in  addition  to  the  value  of  the  resident's 
other  nonexempt  resources,  reaches  the 
SSI  resource  limit  for  one  person,  the 
resident  may  lose  eligibility  for 
Medicaid  or  SSI. 

(6)  Conveyance  upon  death.  Upon  the 
death  of  a  resident  with  a  personal  fund 
deposited  with  the  facility,  the  facility 
must  convey  within  30  days  the 
resident's  funds,  and  a  final  accounting 
of  those  funds,  to  the  individual  or 
probate  jurisdiction  administering  the 
resident's  estate. 

(7)  Assurance  of  financial  security. 
The  facility  must  purchase  a  surety 
bond,  or  otherwise  provide  assurance 
satisfactory  to  the  Secretary,  to  assure 
the  security  of  all  personal  funds  of 
residents  deposited  with  the  facility. 

(8)  Limitation  on  charges  to  personal 
funds.  The  facility  may  not  impose  a 
charge  against  the  personal  funds  of  a 
resident  for  any  item  or  service  for 
which  payment  is  made  under  Medicaid 
or  Medicare. 

(d)  Free  choice.  The  resident  has  the 
right  to^ 

(1)  Choose  a  personal  attending 
physician; 

(2)  Be  fully  informed  in  advance  about 
care  and  treatment  and  of  any  changes 
in  that  care  or  treatment  that  may  affect 
the  resident's  well-being;  and 

(3)  Unless  adjudged  incompetent  or 
otherwise  found  to  be  incapacitated 
under  the  laws  of  the  State,  participate 
in  planning  care  and  treatment  or 
changes  in  care  and  treatment. 

(e)  Privacy  and  confidentiality.  The 
resident  has  the  right  to  personal 
privacy  and  confidentiality  of  his  or  her 
personal  and  clinical  records. 


UMI 


II 

Federal  Register  /  Vol.  56.  No.  187  /  Thursday.  September  26.  1991  /  Rules  and  Regulations     48869 


(1)  Personal  privacy  includes 
accommodations,  medical  treatment, 
written  and  telephone  communications, 
personal  care,  visits,  and  meetings  of 
family  and  resident  groups,  but  this  does 
not  require  the  facility  to  provide  a 
private  room  for  each  resident: 

(2)  Except  as  provided  in  paragraph 
(e)(3)  of  this  section,  the  resident  may 
approve  or  refuse  the  release  of 
personal  and  clinical  records  to  any 
individual  outside  the  facility; 

(3)  The  resident's  right  to  refuse 
release  of  personal  and  clinical  records 
does  not  apply  when — 

(i)  The  resident  is  transferred  to 
another  health  care  institution:  or 

(ii)  Record  release  is  required  by  law. 

(0  Grievances.  A  resident  has  the 
right  to — 

(1)  Voice  grievances  without 
discrimination  or  reprisal.  Such 
grievances  include  those  with  respect  to 
treatment  which  has  been  furnished  as 
well  as  that  which  has  not  been 
furnished;  and 

.  (2)  Prompt  efforts  by  the  facility  to 
resolve  grievances  the  resident  may 
have,  including  those  with  respect  to  the 
behavior  of  other  residents. 

(g)  Examination  of  surx'ey  results.  A 
resident  has  the  right  to — 

(1)  Examine  the  results  of  the  most 
recent  survey  of  the  facility  conducted 
by  Federal  or  State  surveyors  and  any 
plan  of  correction  in  effect  with  respect 
to  the  facility.  The  results  must  be  made 
available  for  examination  by  the  facility 
in  a  place  readily  accessible  to 
residents;  and 

(2)  Receive  information  from  agencies 
acting  as  cHent  advocates,  and  be 
afforded  the  opportunity  to  contract 
these  agencies. 

(h)  Work.  The  resident  has  the  right 
to— 

(1)  Refuse  to  perform  services  for  the 
facility; 

(2)  Perform  services  for  the  facility,  if 
he  or  she  chooses,  when — 

(i)  The  facility  has  documented  the 
need  or  desire  for  work  in  the  plan  of 
care; 

(ii)  The  plan  specifies  the  nature  of  the 
services  performed  and  whether  the 
services  are  voluntary  or  paid; 

(iii)  Compensation  for  paid  services  is 
at  or  above  prevailing  rates;  and 

(iv)  The  resident  agrees  to  the  work 
arrangement  described  in  the  plan  of 
care. 

(i)  Mail.  The  resident  has  the  right  to 
privacy  in  written  communications, 
including  the  right  to^ 

(1)  Send  and  promptly  receive  mail 
that  is  unopened;  and 

(2)  Have  access  to  stationery,  postage, 
and  writing  implements  at  the  resident's 
own  expense. 


(jl  Access  and  visitation  rights.  (1) 
The  resident  has  the  right  and  the 
facility  must  provide  immediate  access 
to  any  resident  by  the  following: 

(i)  Any  representative  of  the 
Secretary; 

(ii)  Any  representative  of  the  State: 

(iii)  The  resident's  individual 
physician: 

(iv)  The  Sate  long  term  care 
ombudsman  (established  under  section 
307(a)(12)  of  the  Older  Americans  Act  of 
1965): 

(v)  The  agency  responsible  for  the 
protection  and  advocacy  system  for 
developmentally  disabled  individuals 
(established  under  part  C  of  the 
Developmental  Disabilities  Assistance 
andBillof  Rights  Act): 

(vi)  The  agency  responsible  for  the 
protection  and  advocacy  system  for 
mentally  ill  individuals  (established 
under  the  Protection  and  Advocacy  for 
Mentally  III  Individuals  Act); 

(vii)  Subject  to  the  resident's  right  to 
deny  or  withdraw  consent  at  any  time, 
immediate  family  or  other  relatives  of 
the  resident  and 

(viii)  Subject  to  reasonable 
restrictions  and  the  resident's  right  to 
deny  or  withdraw  consent  at  any  time, 
others  who  are  visiting  with  the  consent 
of  the  resident. 

(2)  The  facility  must  provide 
reasonable  access  to  any  resident  by 
any  entity  or  individual  that  provides 
health,  social,  legal,  or  other  services  to 
the  resident  subject  to  the  resident's 
right  to  deny  or  withdraw  consent  at 
anytime. 

(3)  The  facility  must  allow 
representatives  of  the  State 
Ombudsman,  described  in  paragraph 
(j)(l)(>v)  of  this  section,  to  examine  a 
resident's  clinical  records  with  the 
permission  of  the  resident  or  the 
resident's  legal  representative,  and 
consistent  with  State  law. 

(k)  Telephone.  The  resident  has  the 
right  to  have  reasonable  access  to  the 
use  of  a  telephone  where  calls  can  be 
made  without  being  overheard. 

(1)  Personal  property.  The  resident  has 
the  right  to  retain  and  use  personal 
possessions,  including  some  furnishings, 
and  appropriate  clothing,  as  space 
permits,  unless  to  do  so  would  infringe 
upon  the  rights  or  health  and  safety  of 
other  residents. 

(m)  Married  couples.  The  resident  has 
the  right  to  share  a  room  with  his  or  her 
spouse  when  married  residents  live  in 
the  same  facility  and  both  spouses 
consent  to  the  arrangement 

(n)  Self-Administration  of  Drugs.  An 
individual  resident  may  self-administer 
drugs  if  the  interdisciplinary  team,  as 
deflned  by  S  483.20(d)(2)(ii).  has 
determined  that  this  practice  is  safe. 


(0)  Refusal  of  certain  transfers.  (1)  An 
individual  has  the  right  to  refuse  a 
transfer  to  another  room  within  the 
facility,  if  the  purpose  of  the  transfer  is 
to  relocate — 

(i)  A  resident  of  a  SNF  from  the 
distinct  part  of  the  facility  that  is  a  SNF 
to  a  part  of  the  faciHty  that  is  not  a  SNF, 
or 

(ii)  If  a  resident  of  a  NF  from  the 
distinct  part  of  the  facility  that  is  a  NF  to 
a  distinct  part  of  the  facility  that  is  a 
SNF. 

(2)  A  resident's  exercise  of  the  right  to 
refuse  transfer  under  paragraph  (o)(l)  of 
this  section  does  not  affect  the 
individual's  eligibility  or  entitlement  to 
Medicaid  benefits. 

§  483. 1 2    Admission,  transfer  and 
discttarg*  rigtits. 

(a)  Transfer  and  discharge — 

(1)  Definition:  Transfer  and  discharge 
includes  movement  of  a  resident  to  a 
bed  outside  of  the  certified  facility 
whether  that  bed  is  in  the  same  physical 
plant  or  not.  Transfer  and  discharge 
does  not  refer  to  movement  of  a  resident 
to  a  bed  within  the  same  certified 
facility. 

(2)  Transfer  and  discharge 
requirements.  The  facility  must  permit 
each  resident  to  remain  in  the  facility, 
and  not  transfer  or  discharge  the 
resident  from  the  facility  unless — 

(i)  The  transfer  or  discharge  is 
necessary  for  the  resident's  welfare  and 
the  resident's  needs  cannot  be  met  in 
the  facility; 

(ii)  The  transfer  or  discharge  is 
appropriate  because  the  resident's 
health  has  improved  sufficiently  so  the 
resident  no  longer  needs  the  services 
provided  by  the  facility; 

(iii)  The  safety  of  individuals  in  the 
facility  is  endangered: 

(iv)  The  health  of  individuals  in  the 
facility  would  otherwise  be  endangered: 

(v)  'The  resident  has  failed,  after 
reasonable  and  appropriate  notice,  to 
pay  for  (or  to  have  paid  under  Medicare 
or  Medicaid)  a  stay  at  the  facility.  For  a 
resident  who  becomes  eligible  for 
Medicaid  after  admission  to  a  facility, 
the  facility  may  charge  a  resident  only 
allowable  charges  under  Medicaid;  or 

(vi)  The  facility  ceases  to  operate. 

(3)  Documentation.  When  the  facility 
transfers  or  discharges  a  resident  under 
any  of  the  circumstances  specified  in 
paragraphs  (a)(2)(i)  through  (v)  of  this 
section,  the  resident's  clinical  record 
must  be  documented.  The 
documentation  must  be  made  by — 

(i)  The  resident's  physician  when 
transfer  or  discharge  is  necessary  under 
paragraph  (a](2)(i)  or  paragraph  (a)(2)(ii) 
of  this  section;  and 


48870      Federal  Register  /  Vol.  56.  No;  187  /  Thursday,  September  26,  1991  /  Rules  and  Regulations 


UMI 


(ii)  A  physician  when  transfer  or 
discharge  is  necessary  under  paragraph 
(q)(2)(iv)  of  this  section. 

(4)  Notice  before  transfer.  Before  a 
facility  transfers  or  discharges  a 
resident,  the  facility  must — 

(i)  Notify  the  resident  and,  if  known,  a 
family  member  or  legal  representative  of 
the  resident  of  the  transfer  or  discharge 
and  the  reasons  for  the  move  in  writing 
and  in  a  language  and  manner  they 
understand. 

(ii)  Record  the  reasons  in  the 
resident's  clinical  record:  and 

(iii)  Include  in  the  notice  the  items 
described  in  paragraph  (a)(6)  of  this 
section. 

(5)  Timing  of  the  notice,  (i)  Except 
when  specified  in  paragraph  (a)(5)(ii)  of 
this  section,  the  notice  of  transfer  or 
discharge  required  under  paragraph 
(a)(4)  of  this  section  must  be  made  by 
the  facility  at  least  30  days  before  the 
resident  is  transferred  or  discharged. 

(ii)  Notice  may  be  made  as  soon  as 
practicable  before  transfer  or  discharge 
when — 

(A)  the  safety  of  individuals  in  the 
facility  would  be  endangered  under 
paragraph  (a)(2)(iii)  of  this  section; 

(B)  The  health  of  individuals  in  the 
facility  would  be  endangered,  under 
paragraph  (a)(2)(iv)  of  this  section; 

(C)  The  resident's  health  improves 
sufficiently  to  allow  a  more  immediate 
transfer  or  discharge,  under  paragraph 
(a)(2)(ii)  of  this  section; 

(D)  An  immediate  transfer  or 
discharge  is  required  by  the  resident's 
urgent  medical  needs,  under  paragraph 
(a)(2)(ii)  of  this  section;  or 

(E)  A  resident  has  not  resided  in  the 
facility  for  30  days. 

(6)  Contents  of  the  notice.  For  nursing 
facilities,  the  written  notice  specified  in 
paragraph  (a)(4)  of  this  section  must 
include  the  following: 

(i)  The  reason  for  transfer  or 
discharge; 

(ii)  The  effective  date  of  transfer  or 
discharge: 

(iii)  The  location  to  which  the  resident 
is  transferred  or  discharged; 

(iv)  A  statement  that  the  resident  has 
the  right  to  appeal  the  action  to  the 
State; 

(v)  The  name,  address  and  telephone 
number  of  the  State  long  term  care 
ombudsman: 

(vi)  For  nursing  facility  residents  with 
developmental  disabilities,  the  mailing 
address  and  telephone  number  of  the 
agency  responsible  for  the  protection 
and  advocacy  of  developmentally 
disabled  individuals  established  under 
Part  C  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act;  and 

(vii)  For  nursing  facility  residents  who 
are  mentally  ill,  the  mailing  address  and 


telephone  number  of  the  agency 
responsible  for  the  protection  and 
advocacy  of  mentally  ill  individuals 
established  under  the  Protection  and 
Advocacy  for  Mentally  111  Individuals 
Act. 

(7)  Orientation  for  transfer  or 
discharge.  A  facility  must  provide 
sufficient  preparation  and  orientation  to 
residents  to  ensure  safe  and  orderly 
transfer  or  discharge  from  the  facility. 

(b)  Notice  of  bed-hold  policy  and 
readmission — (1)  Notice  before  transfer. 
Before  a  nursing  facility  transfers  a 
resident  to  a  hospital  or  allows  a 
resident  to  go  on  therapeutic  leave,  the 
nursing  facility  must  provide  written 
information  to  the  resident  and  a  family 
member  or  legal  representative  that 
specifies — 

(i)  The  duration  of  the  bed-hold  policy 
under  the  State  plan,  if  any,  during 
which  the  resident  is  permitted  to  return 
and  resume  residence  in  the  nursing 
facility;  and 

(ii)  "The  nursing  facility's  policies 
regarding  bed-hold  periods,  which  must 
be  consistent  with  paragraph  (b)(3)  of 
this  section,  permitting  a  resident  to 
return. 

(2)  Bed-hold  notice  upon  transfer.  At 
the  time  of  transfer  of  a  resident  for 
hospitalization  or  therapeutic  leave,  a 
nursing  facility  must  provide  to  the 
resident  and  a  family  member  or  legal 
representative  written  notice  which 
specifies  the  duration  of  the  bed-hold 
policy  described  in  paragraph  (b)(1)  of 
this  section. 

(3)  Permitting  resident  to  return  to 
facility.  A  nursing  facility  must  establish 
and  follow  a  written  policy  under  which 
a  resident,  whose  hospitalization  or 
therapeutic  leave  exceeds  the  bed-hold 
period  under  the  State  plan,  is 
readmitted  to  the  facility  immediately 
upon  the  first  availability  of  a  bed  in  a 
semi-private  room  if  the  resident — 

(i)  Requires  the  services  provided  by 
the  facility;  and 

(ii)  Is  eligible  for  Medicaid  nursing 
facility  services. 

(c)  Equal  access  to  quality  care. 

(1)  A  facility  must  establish  and 
maintain  identical  policies  and  practices 
regarding  transfer,  discharge,  and  the 
provision  of  services  under  the  State 
plan  for  all  individuals  regardless  of 
source  of  payment; 

(2)  The  facility  may  charge  any 
amount  for  services  furnished  to  non- 
Medicaid  residents  consistent  with  the 
notice  requirement  in  §  483.10(b)(5)(i) 
and  (b)(6)  describing  the  charges:  and 

(3)  The  State  is  not  required  to  offer 
additional  services  on  behalf  of  a 
resident  other  than  services  provided  in 
the  State  plan. 

(d)  Admissions  policy. 


(1)  The  facility  must — 

(i)  Not  require  residents  or  potential 
residents  to  waive  their  rights  to 
Medicare  or  Medicaid:  and 

(ii)  Not  require  oral  or  written 
assurance  that  residents  or  potential 
residents  are  not  eligible  for,  or  will  not 
apply  for.  Medicare  benefits. 

(2)  The  facility  must  not  require  a 
third  party  guarantee  of  payment  to  the 
facility  as  a  condition  of  admission  or 
expedited  admission,  or  continued  stay 
in  the  facility.  However,  the  facility  may 
require  an  individual  who  has  legal 
access  to  a  resident's  income  or 
resources  available  to  pay  for  facility 
care  to  sign  a  contract,  without  incurring 
personal  financial  liability,  to  provide 
facility  payment  from  the  resident's 
income  or  resources. 

(3)  In  the  case  of  a  person  eligible  for 
Medicaid,  a  nursing  facility  must  not 
charge,  solicit,  accept,  or  receive,  in 
addition  to  any  amount  otherwise 
required  to  be  paid  under  the  State  plan, 
any  gift,  money,  donation,  or  other 
consideration  as  a  precondition  of 
admission,  expedited  admission  or 
continued  stay  in  the  facility. 
However, — 

(i)  A  nursing  facility  may  charge  a 
resident  who  is  eligible  for  Medicaid  for 
items  and  services  the  resident  has 
requested  and  received,  and  that  are  not 
specified  in  the  State  plan  as  included  in 
the  term  "nursing  facility  services"  so 
long  as  the  facility  gives  proper  notice  of 
the  availability  and  cost  of  these 
services  to  residents  and  does  not 
condition  the  resident's  admission  or 
continued  stay  on  the  request  for  and 
receipt  of  such  additional  services:  and 

(ii)  A  nursing  facility  may  solicit, 
accept,  or  receive  a  charitable,  religious, 
or  philanthropic  contribution  from  an 
organization  or  from  a  person  unrelated 
to  a  Medicaid  eligible  resident  or 
potential  resident,  but  only  to  the  extent 
that  the  contribution  is  not  a  condition 
of  admission,  expedited  admission,  or 
continued  stay  in  the  facility  for  a 
Medicaid  eligible  resident. 

(4)  States  or  political  subdivisions 
may  apply  stricter  admissions  standards 
under  State  or  local  laws  than  are 
specified  in  this  section,  to  prohibit 
discrimination  against  individuals 
entitled  to  Medicaid. 

§  483. 1 3    Resident  behavior  and  facility 
practicea. 

(a)  Restraints.  The  resident  has  the 
right  to  be  free  from  any  physical  or 
chemical  restraints  imposed  for 
purposes  of  discipline  or  convenience, 
and  not  required  to  treat  the  resident's 
medical  symptoms. 
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(b)  Abuse.  The  resident  has  the  right 
to  be  free  from  verbal,  sexual,  physical, 
and  mental  abuse,  corporal  punishment, 
and  involuntary  seclusion. 

(c)  Staff  treatment  of  residents.  The 
facility  must  develop  and  implement 
written  policies  and  procedures  that 
prohibit  mistreatment,  neglect,  and 
abuse  of  residents  and  misappropriation 
of  resident  property. 

(1)  The  facility  must — 

(i)  Not  use  verbal,  mental,  sexual,  or 
physical  abuse,  corporal  punishment,  or 
involuntary  seclusion; 

(ii)  Not  employ  individuals  who  have 
been — 

(A)  Found  guilty  of  abusing, 
neglecting,  or  mistreating  individuals  by 
a  court  of  law;  or 

(B)  Have  had  a  fmding  entered  into' 
the  State  nurse  aide  registry  concerning 
abuse,  neglect,  mistreatment  of 
residents  or  misappropriation  of  their 
property;  and 

(iii)  Report  any  knowledge  it  has  of 
actions  by  a  court  of  law  against  an 
employee,  which  would  indicate 
unfitness  for  service  as  a  nurse  aide  or 
other  NF  staff  to  the  State  nurse  aide 
registry  or  licensing  authorities. 

(2)  The  facility  must  ensure  that  all 
alleged  violations  involving 
mistreatment,  neglect,  or  abuse, 
including  injuries  of  unknown  source, 
and  misappropriation  of  resident 
property  are  reported  immediately  to  the 
administrator  of  the  facility  and  to  other 
officials  in  accordance  with  State  law 
through  established  procedures 
(including  to  the  State  survey  and 
certification  agency). 

(3)  The  facility  must  have  evidence 
that  all  alleged  violations  are  thoroughly 
investigated,  and  must  prevent  further 
potential  abuse  while  the  investigation 
is  in  progress. 

(4)  The  results  of  all  investigations 
must  be  reported  to  the  administrator  or 
his  designated  representative  and  to 
other  officials  in  accordance  with  State 
law  (including  to  the  State  survey  and 
certification  agency)  within  5  working 
days  of  the  incident,  and  if  the  alleged 
violation  is  veriHed  appropriate 
corrective  action  must  be  taken. 

§483.15    Quality  of  life. 

A  facility  must  care  for  its  residents  in 
a  manner  and  in  an  environment  that 
promotes  maintenance  or  enhancement 
of  each  resident's  quality  of  life. 

(a)  Dignity.  The  facility  must  promote 
care  for  residents  in  a  manner  and  in  an 
environment  that  maintains  or  enhances 
each  resident's  dignity  and  respect  in 
full  recognition  of  his  or  her 
individuality. 


(b)  Self-determination  and 
participation.  The  resident  has  the  right 
to— 

(1)  Choose  activities,  schedules,  and 
health  care  consistent  with  his  or  her 
interests,  assessments,  and  plans  of 
care; 

(2)  Interact  with  members  of  the 
community  both  inside  and  outside  the 
facility;  and 

(3)  Make  choices  about  aspects  of  his 
or  her  life  in  the  facility  that  are 
significant  to  the  resident. 

(c)  Participation  in  resident  and 
family  groups. 

(1)  A  resident  has  the  right  to  organize 
and  participate  in  resident  groups  in  the 
facility; 

(2)  A  resident's  family  has  the  right  to 
meet  in  the  facility  with  the  families  of 
other  residents  in  the  facility; 

(3)  The  facility  must  provide  a 
resident  or  family  group,  if  one  exists, 
with  private  space; 

(4)  Staff  or  visitors  may  attend 
meetings  at  the  group's  invitation; 

(5)  The  facility  must  provide  a 
designated  staff  person  responsible  for 
providing  assistance  and  responding  to 
written  requests  that  result  from  group 
meetings; 

(6)  When  a  resident  or  family  group 
exists,  the  facility  must  listen  to  the 
views  and  act  upon  the  grievances  and 
recommendations  of  residents  and 
families  concerning  proposed  policy  and 
operational  decisions  affecting  resident 
care  and  life  in  the  facility. 

(d)  Participation  in  other  activities.  A 
resident  has  the  right  to  participate  in 
social,  religious,  and  community 
activities  that  do  not  interfere  with  the 
rights  of  other  residents  in  the  facility. 

(e)  Accommodation  of  needs.  A 
resident  has  the  right  to— 

(1)  Reside  and  receive  services  in  the 
facility  with  reasonable  accommodation 
of  individual  needs  and  preferences, 
except  when  the  health  or  safety  of  the 
individual  or  other  residents  would  be 
endangered:  and 

(2)  Receive  notice  before  the 
resident's  room  or  roommate  in  the 
facility  is  changed. 

(f)  Activities. 

(1)  The  facility  must  provide  for  an 
ongoing  program  of  activities  designed 
to  meet,  in  accordance  with  the 
comprehensive  assessment,  the  interests 
and  the  physical,  mental,  and 
psychosocial  well-being  of  each 
resident. 

(2)  The  activities  program  must  be 
directed  by  a  qualified  professional 
who — 

(i)  Is  a  qualified  therapeutic  recreation 
specialist  or  an  activities  professional 
who  is — 


(A)  Licensed  or  registered,  if 
applicable,  by  the  State  in  which 
practicing;  and 

(B)  Eligible  for  certification  as  a 
therapeutic  recreation  specialist  or  as  an 
activities  professional  by  a  recognized 
accrediting  body  on  October  1, 1990;  or 

(ii)  Has  2  years  of  experience  in  a 
social  or  recreational  program  within 
the  last  5  years,  1  of  which  was  full-time 
in  a  patient  activities  program  in  a 
health  care  setting;  or 

(iii)  Is  a  qualified  occupational 
therapist  or  occupational  therapy 
assistant;  or 

(iv)  Has  completed  a  training  course 
approved  by  the  State. 

(g)  Social  Services.  (1)— The  facility 
must  provide  medically-related  social 
services  to  attain  or  maintain  the  highest 
practicable  physical,  mental,  and 
psychosocial  well-being  of  each 
resident. 

(2)  A  facility  with  more  than  120  beds 
must  employ  a  qualified  social  worker 
on  a  full-time  basis. 

(3)  Qualifications  of  social  worker.  A 
qualified  social  worker  is  an  individual 
with— 

(i)  A  bachelor's  degree  in  social  work 
or  a  bachelor's  degree  in  a  human 
services  field  including  but  not  limited 
to  sociology,  special  education, 
rehabilitation  counseling,  and 
psychology;  and 

(ii)  One  year  of  supervised  social 
work  experience  in  a  health  care  setting 
working  directly  with  individuals. 

(h)  Environment. 

The  facility  must  provide — 

(1)  A  safe,  clean,  comfortable,  and 
homelike  environment,  allowing  the 
resident  to  use  his  or  her  personal 
belongings  to  the  extent  possible; 

(2)  Housekeeping  and  maintenance 
services  necessary  to  maintain  a 
sanitary,  orderly,  and  comfortable 
interior; 

(3)  Clean  bed  and  bath  linens  that  are 
in  good  condition; 

(4)  Private  closet  space  in  each 
resident  room,  as  specified  in 

S  483.70(d){2)(iv)  of  this  Part; 

(5)  Adequate  and  comfortable  lighting 
levels  in  all  areas; 

(6)  Comfortable  and  safe  temperature 
levels.  Facilities  initially  certified  after 
October  1. 1990  must  maintain  a 
temperature  range  of  71-81*F;  and 

(7)  For  the  maintenance  of 
comfortable  sound  levels. 

§  483.20    Resident  aeeessment 

The  facility  must  conduct  initially  and 
periodically  a  comprehensive,  accurate, 
standardized,  reproducible  assessment 
of  each  resident's  functional  capacity. 
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(a)  Adwission  orders.  At  the  time 
each  resident  is  admitted,  the  facility 
must  have  physician  orders  for  the 
resident's  immediate  care. 

(b)  Comprehensive  assessments. 

(1)  The  facility  must  make  a 
comprehensive  assessment  of  a 
resident's  needs,  which — 

(i)  Is  based  on  a  uniform  data  set 
specified  by  the  Secretary  and  uses  an 
instrument  that  is  specified  by  the  State 
and  approved  by  the  Secretary:  and 

(ii)  Describes  the  resident's  capability 
to  perform  daily  life  functions  and 
significant  impairments  in  functional 
capacity. 

(2)  The  comprehensive  assessment 
must  include  at  least  the  foDowing 
information: 

(i)  Medically  defined  conditions  and 
prior  medical  history; 

(ii)  Medical  status  measurement; 

(iii)  Physical  and  mental  functional 
status; 

(iv)  Sensory  and  physical 
impairments; 

(v)  Nutritional  status  and 
requirements; 

(vi)  Special  treatments  or  procedures; 

(vii)  Mental  and  psychosocial  status; 

(viii)  Discharge  potential; 

(ix)  Dental  condition; 

(x)  Activities  potential; 

(xi)  Rehabilitation  potential; 

(xii]  Cognitive  status;  and 

(xiii)  Drug  therapy. 

(3)  [Reserved! 

(4)  Frequency.  Assessments  must  be 
conducted — 

(i)  No  later  than  14  days  after  the  date 
of  admission; 

(ii)  For  current  NF  residents  not  later 
than  October  1,1991: 

(iii)  For  current  SNF  residents  not 
later  than  January  1, 1991; 

(iv)  Promptly  after  a  significant 
change  in  the  resident's  physical  or 
mental  condition:  and 

(v)  In  no  case  less  often  than  once 
every  12  months. 

(5)  Review  of  assessments.  The 
nursing  facility  must  examine  each 
resident  no  less  than  once  every  3 
months,  and  as  appropriate,  revise  the 
resident's  assessment  to  assure  the 
continued  accuracy  of  the  assessment. 

(6)  Use.  The  results  of  the  assessment 
are  used  to  develop,  review,  and  revise 
the  resident's  comprehensive  plan  of 
care,  under  paragraph  (d)  of  this  section. 

(7)  Coordination.  The  facility  must 
coordinate  assessments  with  any  State- 
required  preadmission  screening 
program  to  the  maximum  extent 
practicable  to  avoid  duplicative  testing 
and  effort. 

Jc)  Accuracy  of  assessments.  [1] 
Coordination,  (i)  Each  assessment  must 
be  conducted  or  coordinated  with  the 


appropriate  participation  of  health 
professionals. 

(ii)  Each  assessment  must  be 
conducted  or  coordinated  by  a 
registered  nurse  who  signs  and  certifies 
the  completion  of  the  assessment. 

(2)  Certification.  Each  individual  who 
completes  a  portion  of  the  assessment 
must  sign  and  certify  the  accuracy  of 
that  portion  of  the  assessment. 

(3)  Penalty  for  Falsification.  An 
individual  who  willfully  and  knowingly 
certifies  (or  causes  another  individual  to 
certify)  a  material  and  false  statement  in 
a  resident  assessment  is  subject  to  civil 
money  penalties.  The  implementing 
regulations  for  this  statutory  authority 
are  located  in  Part  1003  of  this  chapter. 

(4)  Use  of  independent  assessors.  If  a 
State  determines,  under  a  surrey  or 
otherwise,  that  there  has  been  a 
knowing  and  willful  certification  of  false 
statements  under  paragraph  ic)(3)  of  this 
section,  the  State  may  require  (for  a 
period  specified  by  the  State)  that 
resident  assessments  under  this 
paragraph  be  conducted  and  certified  by 
individuals  who  are  independent  of  the 
facility  and  who  are  approved  by  the 
State. 

(d)  Comprehensive  care  plans.  (1)  The 
facility  must  devcl(^  a  comprehensive 
care  plan  for  each  resident  that  includes 
measurable  objectives  and  timetables  to 
meet  a  resident's  medical,  nursing,  and 
mental  and  psychosocial  needs  that  are 
identified  in  the  comprehensive 
assessment. 

The  plan  of  care  must  deal  with  the 
relationship  of  items  or  services  ordered 
to  be  provided  (or  withheld)  to  the 
facility's  responsibility  for  fulfilling 
other  requirements  in  these  regulations. 

(2)  A  comprehensive  care  plan  must 
be— 

(i)  Enveloped  within  7  days  after 
completion  of  the  comprehensive 
assessment; 

(ii)  Prepared  by  an  Interdisciplinary 
team,  that  includes  the  attending 
physician,  a  registered  nurse  with 
responsibility  for  the  resident,  and  other 
appropriate  staff  in  disciplines  as 
determined  by  the  resident's  needs,  and, 
to  the  extent  practicable,  the 
participation  of  the  resident,  the 
resident's  family  or  the  resident's  legal 
representative;  and 

(iii)  Periodically  reviewed  and  revised 
by  a  team  of  qualified  persons  after 
each  assessment. 

(3)  The  services  provided  or  arranged 
by  the  facility  most — 

(i)  Meet  professional  standards  of 
quality:  and 

(ii)  Be  provided  by  qnalifred  persons 
in  accordance  with  each  resident's 
written  plan  of  care. 


(e)  Discharge  summary.  When  the 
facility  anticipates  discharges  a  resident 
must  have  a  discharge  summary  that 
includes — 

(1)  A  recapitulation  of  the  resident's 
stay; 

(2)  A  final  summary  of  the  resident's 
status  to  include  items  in  paragraph 
fb)(2)  of  this  section,  at  the  time  of  the 
discharge  that  is  available  for  release  to 
authorized  persons  and  agencies,  with 
the  consent  of  the  resident  or  legal 
representative:  and 

(3)  A  post-discharge  plan  of  care  that 
is  developed  with  the  participation  of 
the  resident  and  his  or  her  family,  which 
will  assist  the  resident  to  adjust  lo  his  or 
her  new  living  environment. 

(f)  Preadmission  screenirtg  for 
mentally  ill  individuals  and  individuals 
with  mental  retardation. 

(1)  A  nursing  facility  must  not  admit, 
on  or  after  January  1, 1989,  any  new 
resident  with — 

(i)  Mental  illness  as  defined  in 
paragraph  (fl(2Ki]  of  this  section,  unless 
the  State  mental  health  authority  has 
determined,  based  on  an  independent 
physical  and  mental  evaluation 
performed  by  a  person  or  entity  other 
than  the  State  mental  health  authority, 
prior  to  admission. 

(A)  That,  because  of  the  physical  and 
mental  condition  of  the  individual,  the 
individual  requires  the  level  of  services 
provided  by  a  nursing  facility;  and 

(B)  If  the  individual  requires  such 
level  of  services,  whether  specialized 
services  the  individual  requires  active 
treatment  for  mental  illness;  or 

|ii)  Mental  retardation,  as  defined  in 
paragraph  (f)(2)(ii)  of  this  section,  unless 
the  State  mental  retardation  or 
developmental  disabihty  authority  has 
determined  prior  to  admission — 

(A)  That,  because  of  the  physical  and 
mental  condition  of  the  individual,  the 
individual  requires  the  level  of  services 
provided  by  a  nursing  facility;  and 

(B)  If  the  individual  requires  such 
level  of  services,  whether  the  individual 
requires  active  treatment  for  mental 
retardation. 

(2)  Definition.  For  purposes  of  this 
section — 

|i)  An  individual  is  considered  lo  have 
"mental  illness"  if  the  individual  has  a 
serious  mental  illness  as  defined  in 
S  483.102(b)(1). 

(ii)  An  individual  Is  considered  to  be 
"mentally  retarded"  if  the  individual  is 
mentally  retarded  as  defined  in 
S  483.1te(bK3)  or  is  a  person  with  a 
related  condition  as  described  in  42  CFR 
435.1009. 


II 
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§03.25    Oualitv  Of  cart. 

Each  resident  must  receive  and  the 
facility  must  provide  the  necessary  care 
and  services  to  attain  or  maintain  the 
highest  practicable  physical,  mental, 
and  psychosocial  well-being,  in 
accordance  with  the  comprehensive 
assessment  and  plan  of  care. 

(a)  Activities  of  daily  living.  Based  on 
the  comprehensive  assessment  of  a 
resident,  the  facility  must  ensure  that — 

(1)  A  resident's  abilities  in  activities 
of  daily  living  do  not  diminish  unless 
circumstances  of  the  individual's  clinical 
condition  demonstrate  that  diminution 
was  unavoidable.  This  includes  the 
resident's  ability  to^ 

(i)  Bathe,  dress,  and  groom; 
(ii)  Transfer  and  ambulate; 
(iii)  Toilet; 
(iv)  Eat:  and 

(v)  Use  speech,  language,  or  other 
functional  communication  systems. 

(2)  A  resident  is  given  the  appropriate 
treatment  and  services  to  maintain  or 
improve  his  or  her  abilities  specified  in 
paragraph  (a)(1)  of  this  section:  and 

(3)  A  resident  who  is  unable  to  carry 
out  activities  of  daily  living  receives  the 
necessary  services  to  maintain  good 
nutrition,  grooming,  and  personal  and 
oral  hygiene. 

(b)  Vision  and  hearing.  To  ensure  that 
residents  receive  proper  treatment  and 
assistive  devices  to  maintain  vision  and 
hearing  abilities,  the  facility  must,  if 
necessary,  assist  the  resident-:- 

(1)  In  making  appointments,  and 

(2)  By  arranging  for  transportation  to 
and  from  the  office  of  a  practitioner 
specializing  in  the  treatment  of  vision  or 
hearing  impairment  or  the  office  of  a 
professional  specializing  in  the 
provision  of  vision  or  hearing  assistive 
devices. 

(c)  Pressure  sores.  Based  on  the 
comprehensive  assessment  of  a  resident, 
the  facility  must  ensure  that — 

(1)  A  resident  who  enters  the  facility 
without  pressure  sores  does  not  develop 
pressure  sores  unless  the  individual's 
clinical  condition  demonstrates  that 
they  were  unavoidable;  and 

(2)  A  resident  having  pressure  sores 
receives  necessary  treatment  and 
services  to  promote  healing,  prevent 
infection  and  prevent  new  sores  from 
developing. 

(d)  Urinary  Incontinence.  Based  on 
the  resident's  comprehensive 
assessment,  the  facility  must  ensure 
that— 

(1)  A  resident  who  enters  the  facility 
without  an  indwelling  catheter  is  not 
catheterized  unless  the  resident's 
clinical  condition  demonstrates  that 
catheterization  was  necessary;  and 

(2)  A  resident  who  is  incontinent  of 
bladder  receives  appropriate  treatment 


and  services  to  prevent  urinary  tract 
infections  and  to  restore  as  much 
normal  bladder  function  as  possible, 
(e)  Range  of  motion.  Based  on  the 
comprehensive  assessment  of  a  resident, 
the  facility  must  ensure  that — 

(1)  A  resident  who  enters  the  facility 
without  a  limited  range  of  motion  does 
not  experience  reduction  in  range  of 
motion  unless  the  resident's  clinical 
condition  demonstrates  that  a  reduction 
in  range  of  motion  is  unavoidable;  and 

(2)  A  resident  with  a  limited  range  of 
motion  receives  appropriate  treatment 
and  services  to  increase  range  of  motion 
and/or  to  prevent  further  decrease  in 
range  of  motion. 

(0  Mental  and  Psychosocial 
functioning.  Based  on  the 
comprehensive  assessment  of  a  resident, 
the  facility  must  ensure  that — 

(1)  A  resident  who  displays  mental  or 
psychosocial  adjustment  difficulty, 
receives  appropriate  treatment  and 
services  to  correct  the  assessed 
problem,  and 

(2)  A  resident  whose  assessment  did 
not  reveal  a  mental  or  psychosocial 
adjustment  difficulty  does  not  display  a 
pattern  of  decreased  social  interaction 
and/or  increased  withdrawn,  angry,  or 
depressive  behaviors,  unless  the 
resident's  clinical  condition 
demonstrates  that  such  a  pattern  was 
unavoidable. 

(g)  Naso-gastric  tubes.  Based  on  the 
comprehensive  assessment  of  a  resident, 
the  facility  must  ensure  that — 

(1)  A  resident  who  has  been  able  to 
eat  enough  alone  or  with  assistance  is 
not  fed  by  naso-gastric  tube  unless  the 
resident's  clinical  condition 
demonstrates  that  use  of  a  naso-gastric 
tube  was  unavoidable;  and 

(2)  A  resident  who  is  fed  by  a  naso- 
gastric or  gastrostomy  tube  receives  the 
appropriate  treatment  and  services  to 
prevent  aspiration  pneumonia,  diarrhea, 
vomiting,  dehydration,  metabolic 
abnormalities,  and  nasal-pharyngeal 
ulcers  and  to  restore,  if  possible,  normal 
feeding  function. 

(h)  Accidents.  The  facility  must  ensure 
that— 

(1)  The  resident  environment  remains 
as  free  of  accident  hazards  as  is 
possible;  and 

(2)  Each  resident  receives  adequate 
supervision  and  assistance  devices  to 
prevent  accidents. 

(i)  Nutrition.  Based  on  a  resident's 
comprehensive  assessment,  the  facility 
must  ensure  that  a  resident — 

(1)  Maintains  acceptable  parameters 
of  nutritional  status,  such  as  body 
weight  and  protein  levels,  unless  the 
resident's  clinical  condition 
demonstrates  that  this  is  not  possible; 
and 


(2)  Receives  a  therapeutic  diet  when 
there  is  a  nutritional  problem. 

(j)  Hydration.  The  facility  must 
provide  each  resident  with  sufficient 
fluid  intake  to  maintain  proper 
hydration  and  health. 

(k)  Special  needs.  The  facility  must 
ensure  that  residents  receive  proper 
treatment  and  care  for  the  following 
special  services: 

(1)  Injections; 

(2)  Parenteral  and  enteral  fluids; 

(3)  Colostomy,  ureterostomy,  or 
ileostomy  care: 

(4)  Tracheostomy  care: 

(5)  Tracheal  suctioning; 

(6)  Respiratory  care; 

(7)  Foot  care;  and 

(8)  Prostheses. 

(1)  Unnecessary  drug — (1)  General. 
Each  resident's  drug  regimen  must  be 
free  from  uimecessary  drugs.  An 
unnecessary  drug  is  any  drug  when 
used: 

(i)  In  excessive  dose  (including 

duplicate  drug  therapy):  or 
(ii)  For  excessive  duration;  or 
(iii)  Without  adequate  monitoring;  or 
(iv)  Without  adequate  indications  for 

its  use;  or 
(v)  In  the  presence  of  adverse 

consequences  which  indicate  the  dose 

should  be  reduced  or  discontinued;  or 
(vi)  Any  combinations  of  the  reasons 

above. 

(2)  Antipsychotic  Drugs.  Based  on  a 
comprehensive  assessment  of  a  resident, 
the  facility  must  ensure  that — 

(i)  Residents  who  have  not  used 
antipsychotic  drugs  are  not  given  these 
drugs  unless  antipsychotic  drug  therapy 
is  necessary  to  treat  a  specific  condition 
as  diagnosed  and  documented  in  the 
clinical  record:  and 

(ii)  Residents  who  use  antipsychotic 
drugs  receive  gradual  dose  reductions, 
and  behavioral  interventions,  unless 
clinically  contraindicated,  in  an  effort  to 
discontinue  these  drugs. 

(m)  Medication  Errors— The  facility 
must  ensure  that — 

(1)  It  is  free  of  medication  error  rates 
of  five  percent  or  greater  and 

(2)  Residents  are  free  of  any 
significant  medication  errors. 

§§  483.2S  and  483.29    [RwnovMl] 

4.  Sections  483.28  and  483.29  are 
removed. 

5.  In  Subpari  B.  fit  483.30.  483.35, 
483.40,  463.45,  483.55,  483.60.  463.65. 
483.70  and  483.75  are  revised  as  follows: 

{483.30    Nursing  Mrvtee*. 

The  facility  must  have  sufficient 
nursing  staff  to  provide  nursing  and 
related  services  to  attain  or  maintain  the 
highest  practicable  physical,  mental. 
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and  psychosocial  weit-being  of  each 
resident,  as  determined  by  resident 
assessments  and  individual  plons  of 

care. 

(a)  Sufficient  staff.  |1)  The  facility 
must  provide  services  by  sufficient 
numbers  of  each  of  the  following  types 
of  personnel  on  a  24-hour  basis  to 
provide  nursing  care  to  all  residents  in 
accordance  with  resident  care  plans: 

(i)  Except  when  waived  under 
paragraph  (cj  of  this  section,  licensed 
nurses;  and 
(ii)  Other  nursing  personnel 
(2)  Except  when  waived  under 
paragraph  (c)  of  this  section,  the  facility 
must  designate  a  licensed  nurse  to  serve 
as  a  charge  nurse  on  each  tour  of  duty. 

(b)  Registered  nurse.  (1)  Except  whien 
waived  under  paragraph  (c)  or  {d]  of  this 
section,  the  facility  must  use  the 
services  of  a  registered  nurse  for  at  least 
8  consecutive  hours  a  dny,  7  days  a 
week. 

(2)  Except  when  waived  under 
paragraph  (c)  or  (d)  of  this  section,  the 
facility  must  designate  a  registered 
nurse  to  serye  as  the  director  of  nursing 
on  a  full  time  basis. 

(3)  The  director  of  nursing  may  ser%e 
as  a  charge  nurse  only  when  the  facility 
has  an  average  daily  occupancj'  of  60  or 
fewer  residents. 

(c)  Nursing  facilities:  Waiver  of 
requirement  to  provide  licensed  nurses 
on  a  24-hour  basis.  To  the  extent  that  a 
facility  is  unable  to  meet  the 
requirements  of  paragraphs  (a)(2)  and 
(b)(1)  of  this  section,  a  State  may  waive 
such  requirements  with  respect  to  the 
facility  if — 

(1)  The  facility  demonstrates  to  the 
satisfaction  of  the  State  that  the  facility 
has  been  unable,  despite  diligent  efforts 
(including  offering  wages  at  the 
community  prevailing  rate  for  nursing 
facilities),  to  recruit  appropriate 
personnel; 

(2)  The  State  determines  that  a  waiver 
of  the  requirement  will  not  endanger  the 
health  or  safety  of  individuals  staying  in 
the  facility; 

(3)  The  State  finds  that,  for  any 
periods  in  which  licensed  nursing 
services  are  not  available,  a  registered 
nurse  or  a  physician  is  obligated  to 
respond  immediately  to  telephone  calls 
from  the  facility: 

(4)  A  waiver  granted  under  the 
conditions  listed  in  paragraph  (c)  of  this 
section  is  subject  to  annual  State 
review; 

(5)  In  granting  or  renewing  a  waiver,  a 
facility  may  be  required  by  the  State  to 
use  other  qualified,  licensed  personnel; 

(6)  The  State  agency  granting  a  waiver 
of  such  requirements  provides  notice  of 
the  waiver  to  the  State  long  term  care 
ombudsman  (established  under  section 


307(a)(12)  of  the  OHer  Americans  Act  of 
1965]  and  the  protection  and  advocacy 

system  in  the  State  for  the  mentally  ill 
and  mentally  retarded;  and 

(7)  The  nursing  facility  that  is  granted 
such  a  waiver  by  a  State  notifies 
residents  of  the  facility  (or,  where 
appropriate,  the  guardians  or  legal 
representatives  of  such  residents)  and 
members  of  their  immediate  families  of 
the  waiver. 

(d)  SNFs:  Waiver  of  the  requirement 
to  provide  services  of  a  registered  nurse 
for  more  than  40  hours  a  week. 

(1)  The  Secretary  may  waive  the 
requirement  that  a  SNF  provide  the 
services  of  a  registered  nurse  for  more 
than  40  hours  a  week,  including  a 
director  of  nursing  specified  in 
paragraph  (b)  of  this  section,  if  the 
Secretary  finds  that — 

(i)  The  facility  is  located  in  a  rural 
area  and  the  supply  of  skilled  nursing 
facility  services  in  the  area  is  not 
sufficient  to  meet  the  needs  of 
individuals  residing  in  the  area; 

(ii)  The  facility  has  one  full-time 
registered  nurse  who  is  regularly  on 
duty  at  the  facility  40  hours  a  week;  and 

(iii)  The  facility  either — 

(A)  Has  only  patients  whose 
physicians  have  indicated  (through 
physicians'  orders  or  admission  notes) 
that  they  do  not  require  the  services  of  a 
registered  nurse  or  a  physician  for  a  48- 
hours  period,  or 

(B)  Has  made  arrangements  for  a 
registered  nurse  or  a  physician  to  spend 
time  at  the  facility,  as  determined 
necessary  by  the  physician,  to  provide 
necessary  skilled  nursing  services  cm 
days  when  the  regular  full-time 
registered  nurse  is  not  on  duty; 

(iv)  The  Secretary  provides  notice  of 
the  waiver  to  the  State  long  term  care 
ombudsman  (established  under  section 
307(a)(12)  of  the  Older  American  Act  of 
1965)  and  the  protection  and  advocacy 
system  in  the  State  for  the  mentally  ill 
and  mentally  retarded;  and 

(v)  The  facility  that  is  granted  such  a 
waiver  notifies  residents  of  the  facility 
(or,  where  appropriate,  the  guardians  or 
legal  representatives  of  such  residents) 
and  members  of  their  immediate 
families  of  the  waiver. 

(2)  A  waiver  of  the  registered  nurse 
requirement  under  paragraph  (d)(1)  of 
this  section  is  subject  to  annual  renewal 
by  the  Secretary. 

§4*3.35    Dietary  services. 

The  facility  must  provide  each 
resident  with  a  nourishing,  palatable, 
well-balanced  diet  that  meets  the  daily 
nutritional  and  special  dietary  needs  of 
each  resident. 


(a)  Staffing.  The  facility  must  employ 
a  quahficd  dietitian  either  full-time, 
part-time,  or  on  a  consultant  basis. 

(1)  If  a  qualified  dietitian  is  not 
employed  full-time,  the  facility  must 
designate  a  person  to  serve  as  the 
director  of  food  service  who  receives 
frequently  scheduled  consultation  from 
a  qualified  dietitian. 

(2)  A  qualified  dietitian  is  one  who  is 
qualified  based  upon  either  registration 
by  the  Commission  on  Dietetic 
Registration  of  the  American  Dietetic 
Association,  or  on  the  basis  of 
education,  training,  or  experience  in 
identification  of  dietary  needs,  planning, 
and  implementation  of  dietary  programs. 

(b)  Sufficient  staff.  The  facility  must 
employ  sufficient  support  personnel 
competent  to  carry  out  the  functions  of 
the  dietary  service. 

(c)  Menus  and  nutritional  adequacy. 
Menus  must — 

(1)  Meet  the  nutritional  needs  of 
residents  in  accordance  with  the 
recommended  dietary  allowances  of  the 
Food  and  Nutrition  Board  of  the 
National  Research  Courual  National 
Academy  of  Sciences; 

(2)  Be  prepared  in  advance;  and 

(3)  Be  followed. 

(d)  Food.  Each  resident  receives  and 
the  facility  provides — 

(1)  Food  prepared  by  methods  that 
conserve  nutritive  value,  flavor,  and 
appearance; 

(2)  Food  that  is  palatable,  attractive, 
and  at  the  proper  temperature: 

(3)  Food  prepared  in  a  form  designed 
to  meet  individual  needs;  and 

(4)  Substitutes  offered  of  similar 
nutritive  value  to  residents  who  refuse 
food  served. 

(e)  Therapeutic  diets.  Therapeutic 
diets  must  be  prescribed  by  the 
attending  physician. 

(f)  Frequency  of  meals.  (1)  Each 
resident  receives  and  the  facility 
provides  at  least  three  meals  daily,  a) 
regular  times  comparable  to  normal 
mealtimes  in  the  community. 

(2)  There  must  be  no  more  than  14 
hours  between  a  substantial  evening 
meal  and  breakfast  the  following  day, 
except  as  provided  in  (4)  below. 

(3)  The  fadlity  must  offer  snacks  at 
bedtime  daily. 

(4)  When  a  nourishing  snack  is 
provided  at  bedtime,  up  to  16  hours  may 
elapse  between  a  substantial  evening 
meal  and  breakfast  the  following  day  if 
a  resident  group  agrees  to  this  meal 
span,  and  a  nourishing  snack  is  served. 

(g)  Assistive  devices.  The  facihty  must 
provide  spjecral  eating  equipment  and 
utensils  for  residents  who  need  them. 

(h)  Sanitary  conditions.  The  facility 
most — 
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(1)  Procure  food  from  sources 
approved  or  considered  satisfactory  by 
Federal.  State,  or  local  authorities; 

(2)  Store,  prepare,  distribute,  and 
serve  food  under  sanitary  conditions; 
and 

(3)  Dispose  of  garbage  and  refuse 
properly. 

§  483.40    Physician  scrvlc**. 

A  physician  must  personally  approve 
in  writing  a  recommendation  that  an 
individual  be  admitted  to  a  facility.  Each 
resident  must  remain  under  the  care  of  a 
physician. 

(a)  Physician  superi'ision.  The  facility 
must  ensure  that — 

(1)  The  medical  care  of  each  resident 
is  supervised  by  a  physician;  and 

(2)  Another  physician  supervises  the 
medical  care  of  residents  when  their 
attending  physician  is  unavailable. 

(b)  Physician  visits.  The  physician 
must — 

(1)  Review  the  resident's  total 
program  of  care,  including  medications 
and  treatments,  at  each  visit  required  by 
paragraph  (c)  of  this  section; 

(2)  Write,  sign,  and  date  progress 
notes  at  each  visit;  and 

(3)  Sign  and  date  all  orders. 

(c)  Frequency  of  physician  visits. 

(1)  The  resident  must  be  seen  by  a 
physician  at  least  once  every  30  days  for 
the  first  90  days  after  admission,  and  at 
least  once  every  90  days  thereafter. 

(2)  A  physician  visit  is  considered 
timely  if  it  occurs  not  later  than  10  days 
after  the  date  the  visit  was  required. 

(3)  Except  as  provided  in  paragraphs 
(c)(4)  and  (f)  of  this  section,  all  required 
physician  visits  must  be  made  by  the 
physician  personally. 

(4)  At  the  option  of  the  physician, 
required  visits  in  SNFs  after  the  initial 
visit  may  alternate  between  personal 
visits  by  the  physician  and  visits  by  a 
physician  assistant,  nurse  practitioner, 
or  clinical  nurse  specialist  in  accordance 
with  paragraph  (e)  of  this  section. 

(d)  A  vojlability  of  physicians  for 
emergency  care.  The  facility  must 
provide  or  arrange  for  the  provision  of 
physician  services  24  hours  a  day,  in 
case  of  an  emergency. 

(e)  Physician  delegation  c/ tasks  in 
SNFs.  (1)  Except  as  specified  in 
paragraph  (e)(2]  of  this  s^tion,  a 
physician  may  delegate Jpsks  to  a 
physician  assistant,  nuwe  practitioner, 
or  clinical  nurse  speciafist  who^ 

(i)  Meets  the  applicable  definition  in 
§  491.2  of  this  chapter  or,  in  the  case  of  a 
clinical  nurse  specialist,  is  licensed  as 
such  by  the  State; 

(ii)  Is  acting  within  the  scope  of 
practice  as  deHned  by  State  taw;  and 

(iii)  Is  under  the  supervision  of  the 
physician. 


(2)  A  physician  may  not  delegate  a 
task  when  the  regulations  specify  that 
the  physician  must  perform  it 
personally,  or  when  the  delegation  is 
prohibited  under  State  law  or  by  the 
facility's  own  policies. 

(f)  Performance  of  physician  tasks  in 
NFs.  At  the  option  of  the  State,  any 
required  physician  task  in  a  NF 
(including  tasks  which  the  regulations 
specify  must  be  performed  personalty  by 
the  physician)  may  also  be  satisfied 
when  performed  by  a  nurse  practitioner, 
clinical  nurse  specialist,  or  physician 
assistant  who  is  not  an  employee  of  the 
facility  but  who  is  working  in 
collaboration  with  a  physician. 

§483.45    Specialized  rattatXIItativa 
aervlces. 

(a)  Provision  of  services.  If 
specialized  rehabilitative  services  such 
as  but  not  limited  to  physical  therapy, 
speech-language  pathology, 
occupational  therapy,  and  health 
rehabilitative  services  for  mental  ilhiess 
and  mental  retardation,  are  required  in 
the  resident's  comprehensive  plan  of 
care,  the  facility  must — 

(1)  Provide  the  required  services;  or 

(2)  Obtain  the  required  services  from 
an  outside  resource  (in  accordance  with 
§  483.75(j]  of  this  part]  from  a  provider 
of  specialized  rehabilitative  services. 

(b)  Qualifications.  Specialized 
rehabilitative  services  must  be  provided 
under  the  written  order  of  a  physician 
by  qualified  personnel. 

§483.55    Dantal  sarvlCM. 

The  facility  must  assist  residents  in 
obtaining  routine  and  24-hour 
emergency  dental  care. 

(a)  Skilled  nursing  facilities.  A  facility 
(1)  Must  provide  or  obtain  from  an 
outside  resource,  in  accordance  with 

S  483.75(h]  of  this  part,  routine  and 
emergency  dental  services  to  meet  the 
needs  of  each  resident; 

(2)  May  charge  a  Medicare  resident  an 
additional  amount  for  routine  and 
emergency  dental  services; 

(3)  Must  if  necessary,  assist  the 
resident — 

(i)  In  making  appointments;  and 
(ii)  By  arranging  for  transportation  to 
and  from  the  dentist's  office;  and 

(4)  Promptly  refer  residents  with  lost 
or  damaged  dentures  to  a  dentist. 

(b)  Nursing  facilities.  The  facility  (1) 
Must  provide  or  obtain  from  an  outside 
resource,  in  accordance  with  S  483.75(h) 
of  this  part,  the  following  dental  services 
to  meet  the  needs  of  each  resident: 

(i)  Routine  dental  services  (to  the 
extent  covered  under  the  State  plan); 
and 

(ii)  Emergency  dental  services; 


(2)  Must,  if  necessary,  assist  the 
resident — 

(i)  In  making  appointments;  and 
(ii)  By  arranging  for  transportation  to 
and  from  the  dentist's  office:  and 

(3)  Must  promptly  refer  residents  with 
lost  or  damaged  dentures  to  a  dentist. 

§  463.80    Ptwrmacy  ••rvlCM. 

The  facility  must  provide  routine  and 
emergency  drugs  and  biologicals  to  its 
residents,  or  obtain  them  under  an 
agreement  described  in  S  483.75(h)  of 
this  part  The  facility  may  permit 
unlicensed  personnel  to  administer 
drugs  if  State  law  permits,  but  only 
under  the  general  supervision  of  a 
licensed  nurse. 

(a)  Procedures.  A  facility  must 
provide  pharmaceutical  services 
(including  procedures  that  assurethe 
accurate  acquiring,  receiving, 
dispensing,  and  administering  of  all 
drugs  and  biologicals)  to  meet  the  needs 
of  each  resident. 

(b)  Service  consultation.  The  facility 
must  employ  or  obtain  the  services  of  a 
licensed  pharmacist  who^ 

(1)  Provides  consultation  on  ail 
aspects  of  the  provision  of  pharmacy 
services  in  the  facility; 

(2)  Establishes  a  system  of  records  of 
receipt  and  disposition  of  all  controlled 
drugs  in  sufficient  detail  to  enable  an 
accurate  reconciliation;  and 

(3)  Determines  that  dnig  records  are  in 
order  and  that  an  account  of  all 
controlled  drugs  is  maintained  and 
periodically  reconciled. 

(c)  Drug  regimen  review.  (1)  The  drug 
regimen  of  each  resident  must  be 
reviewed  at  least  once  a  month  by  a 
licensed  pharmacist. 

(2)  The  pharmacist  must  report  any 
irregularities  to  the  attending  physician 
and  the  director  of  nursing,  and  these 
reports  must  be  acted  upon. 

(d)  Labeling  of  drugs  and  biologicals. 
Drugs  and  biologicals  used  in  the  facility 

,  must  be  labeled  in  accordance  with 
currently  accepted  professional 
principles,  and  including  the  appropriate 
accessory  and  cautionary  instructions. 
and  the  expiration  date  when 
applicable. 

(e)  Storage  of  drugs  and  biologicals. 

(1)  In  accordance  with  State  and 
Federal  laws,  the  facility  must  store  all 
drugs  and  biologicals  in  locked 
compartments  under  proper  temperature 
controls,  and  permit  only  authorized 
personnel  to  have  access  to  the  keys. 

(2)  The  facility  must  provide 
separately  locked,  permanently  afTixed 
compartments  for  storage  of  conlrolkd 
drugs  listed  in  Schedule  II  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1978  and  other  drugs 
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subject  to  abuse,  except  when  the 
facility  uses  single  unit  package  drug 
distribution  systems  in  which  the 
quantity  stored  is  minimal  and  a  missing 
dose  can  be  readily  detected. 

§  483.65    Infection  control. 

The  facility  must  establish  and 
maintain  an  infection  control  program 
designed  to  provide  a  safe,  sanitary,  and 
comfortable  environment  and  to  help 
prevent  the  development  and 
transmission  of  disease  and  infection. 

(a)  Infection  control  program.  The 
facility  must  establish  an  infection 
control  program  under  which  it — 

(1)  Investigates,  controls,  and  prevents 
infections  in  the  facility; 

(2)  Decides  what  procedures,  such  as 
isolation,  should  be  applied  to  an 
individual  resident:  and 

(3)  Maintains  a  record  of  incidents 
and  corrective  actions  related  to 
infections. 

(b)  Preventing  spread  of  infection.  (1) 
When  the  infection  control  program 
determines  that  a  resident  needs 
isolation  to  prevent  the  spread  of 
infection,  the  facility  must  isolate  the 
resident. 

(2)  The  facility  must  prohibit 
employees  with  a  communicable  disease 
or  infected  skin  lesions  from  direct 
contact  with  residents  or  their  food,  if 
direct  contact  will  transmit  the  disease. 

(3)  The  facility  must  require  staff  to 
wash  their  hands  after  each  direct 
resident  contact  for  which  handwashing 
is  indicated  by  accepted  professional 
practice. 

(c)  Linens.  Personnel  must  handle, 
store,  process,  and  transport  linens  so  as 
to  prevent  the  spread  of  infection 

§  483.70    Physical  environment 

The  facility  must  be  designed, 
constructed,  equipped,  and  maintained 
to  protect  the  health  and  safety  of 
residents,  personnel  and  the  public, 
(a)  Life  safety  from  fire.  Except  as 
provided  in  paragraph  (a)(1)  or  (a)(3)  of 
this  section,  the  facility  must  meet  the 
applicable  provisions  of  the  1985  edition 
of  the  Life  Safety  Code  of  the  National 
Fire  Protection  Association  (which  is 
incorporated  by  reference). 
Incorporation  of  the  1985  edition  of  the 
National  Fire  Protection  Association's 
Life  Safety  Code  (published  February  7. 
1985;  ANSI/NFPA)  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  that  govern  the  use  of 
incorporations  by  reference.' 
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(1)  A  facility  is  considered  to  be  in 
compliance  with  this  requirement  as 
long  as  the  facility — 

(i)  On  November  26, 1982,  complied 
with  or  without  waivers,  with  the 
requirements  of  the  1967  or  1973  editions 
of  the  Life  Safety  Code  and  continues  to 
remain  in  compliance  with  those 
editions  of  the  Code;  or 

(ii)  On  May  9. 1988.  complied,  with  or 
without  wavers,  with  the  1981  edition  of 
the  Life  Safety  Code  and  continues  to 
remain  in  compliance  with  that  edition 
of  the  Code. 

(2)  After  consideration  of  State  survey 
agency  fmdings.  HCFA.  or  in  the  case  of 
a  nursing  facility  (including  a  dually 
participating  facility),  the  State  survey 
agency  may  waive  specific  provisions  of 
the  Life  Safety  Code  which,  if  rigidly 
applied  would  result  in  unreasonable 
hardship  upon  the  facility,  but  only  if  the 
waiver  does  not  adversely  affect  the 
health  and  safety  of  residents  or 
personnel. 

(3)  The  provisions  of  the  Life  Safety 
Code  do  not  apply  in  a  State  where 
HCFA  finds,  in  accordance  with 
applicable  provisions  of  sections 
1819(d)(2)(B)(ii)  and  1919(d)(2)(B)(ii) 
the  Act.  that  a  fire  and  safety  code 
imposed  by  State  law  adequately 
protects  patients,  residents  and 
personnel  in  long  term  care  facilities. 

(b)  Emergency  power. 

(1)  An  emergency  electrical  power 
system  must  supply  power  adequate  at 
least  for  lighting  all  entrances  and  exits; 
equipment  to  maintain  the  fire  detection, 
alarm,  and  extinguishing  systems;  and 
life  support  systems  in  the  event  the 
normal  electrical  supply  is  interrupted. 

(2)  When  life  support  systems  are 
used,  the  facility  must  provide 
emergency  electrical  power  with  an 
emergency  generator  (as  defined  in 
NFPA  99,  Health  Care  Facilities)  that  is 
located  on  the  premises. 

(c)  Space  and  equipment.  The  facility 
must — 

(1)  Provide  sufficient  space  and 
equipment  in  dining,  health  services, 
recreation,  and  program  areas  to  enable 
staff  to  provide  residents  with  needed 
services  as  required  by  these  standards 
and  as  identified  in  each  resident's  plan 
of  care;  and 

(2)  Maintain  all  essential  mechanical, 
electrical,  and  patient  care  equipment  in 
safe  operating  condition. 

(d)  Resident  rooms.  Resident  rooms 
must  be  designed  and  equipped  for 
adequate  nursing  care,  comfort,  and 
privacy  of  residents. 


'  The  Code  i«  available  for  inspection  at  the 
Office  of  the  Federal  Register  Information  Center, 
room  8301. 1110  L  Street  NW..  Washington.  DC 
Copies  niay.be  obtained  from  the  National  Fire 


Protection  Association.  Batterymarch  Park.  Quincy, 
MA  02200.  If  any  changes  in  this  code  are  also  to  be 
incorporated  by  reference,  a  notice  to  that  effect 
will  be  published  in  the  Fadaral  Register. 


(1)  Bedrooms  must — 

(i)  Accommodate  no  more  than  four 
residents; 

(ii)  Measure  at  least  80  square  feet  per 
resident  in  multiple  resident  bedrooms, 
and  at  least  100  square  feet  in  single 
resident  rooms; 

(iii)  Have  direct  access  to  an  exit 
corridor 

(iv)  Be  designed  or  equipped  to  assure 
full  visual  privacy  for  each  resident; 

(v)  In  facilities  initially  certified  afier  . 
September  30, 1990.  except  in  private 
rooms,  each  bed  must  have  ceiling 
suspended  curtains,  which  extend 
around  the  bed  to  provide  total  visual 
privacy  in  combination  with  adjacent 
walls  and  curtains; 

(vi)  Have  at  least  one  window  to  the 
outside;  and 

(vii)  Have  a  floor  at  or  above  grade 
level. 

(2)  The  facility  must  provide  each 
resident  with — 

(i)  A  separate  bed  of  proper  size  and 
height  for  the  convenience  of  the 
resident; 

(ii)  A  clean,  comfortable  mattress; 

(iii)  Bedding  appropriate  to  the 
weather  and  climate;  and 

(iv)  Functional  furniture  appropriate 
to  the  resident's  needs,  and  individual 
closet  space  in  the  resident's  bedroom 
with  clothes  racks  and  shelves 
accessible  to  the  resident. 

(3)  HCFA,  or  in  the  case  of  a  nursing 
facility  the  survey  agency,  may  permit 
variations  in  requirements  specified  in 
paragraphs  (d)(1)  (i)  and  (ii)  of  this 
section  relating  to  rooms  in  individual 
cases  when  the  facility  demonstrates  in 
writing  that  the  variations — 

(i)  Are  in  accordance  with  the  special 
needs  of  the  residents;  and 

(ii)  Will  not  adversely  affect  residents' 
health  and  safety. 

(e)  Toilet  facilities.  Each  resident 
room  must  be  equipped  with  or  located 
near  toilet  and  bathing  facilities. 

(f)  Resident  call  system.  The  nurse's 
station  must  be  equipped  to  receive 
resident  calls  through  a  communication 
system  from — 

(1)  Resident  rooms;  and 

(2)  Toilet  and  bathing  facilities. 

(g)  Dining  and  resident  activities.  The 
facility  must  provide  one  or  more  rooms 
designated  for  resident  dining  and 
activities.  These  rooms  must — 

(1)  Be  well  lighted; 

(2)  Be  well  ventilated,  with 
nonsmoking  areas  identified; 

(3)  Be  adequately  furnished;  and 

(4)  Have  sufficient  space  to 
accommodate  all  activities. 

(h)  Other  environmental  conditions. 
The  facility  must  provide  a  safe, 
functional,  sanitary,  and  comfortable 
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environment  for  the  residents,  staff  and 
the  public.  The  facility  must— 

(1)  Establish  procedures  to  ensure  that 
water  is  available  to  essential  areas 
when  there  is  a  loss  of  normal  water 
supply; 

(2)  Have  adequate  outside  ventilation 
by  means  of  windows,  or  mechanical 
ventilation,  or  a  combination  of  the  two; 

(3)  Equip  corridors  with  firmly  secured 
handrails  on  each  side;  and 

(4)  Maintain  an  effective  pest  control 
program  so  that  the  facility  is  free  of 
pests  and  rodents. 

§483.75    Admlnittratioa 

A  facility  must  be  administered  in  a 
manner  that  enables  it  to  use  its 
resources  e^ectively  and  efHciently  to 
attain  or  maintain  the  highest 
practicable  physical,  mental,  and 
psychosocial  well-being  of  each 
resident. 

(a)  Licensure.  A  facility  must  be 
licensed  under  applicable  State  and 
local  law. 

(b)  Compliance  with  Federal,  State, 
and  local  laws  and  professional 
standards.  The  facility  must  operate  and 
provide  services  in  compliance  with  all 
applicable  Federal,  State,  and  local 
laws,  regulations,  and  codes,  and  with 
accepted  professional  standards  and 
principles  that  apply  to  professionals 
providing  services  in  such  a  facility. 

(c)  Relationship  to  other  HHS 
regulations.  In  addition  to  compliance 
ivith  the  regulations  set  forth  in  this 
subpart,  facilities  are  obliged  to  meet 
the  applicable  provisions  of  other  HHS 
regulations,  including  but  not  limited  to 
those  pertaining  to  nondiscrimination  on 
the  basis  of  race,  color,  or  national 
origin  (45  CFR  part  80); 
nondiscrimination  on  the  basis  of 
handicap  (45  CFR  part  84); 
nondiscrimination  on  the  basis  of  age 
(45  CFR  part  91);  protection  of  human 
subjects  of  research  (45  CFR  part  46); 
and  fraud  and  abuse  (42  CFR  part  455). 
Although  these  regulations  are  not  in 
themselves  considered  requirements 
under  this  part,  their  violation  may- 
result  in  the  termination  or  suspension 
of,  or  the  refusal  to  grant  or  continue 
payment  with  Federal  funds. 

(d)  Governing  body.  (1)  The  facility 
must  have  a  governing  body,  or 
designated  persons  functioning  as  a 
governing  body,  that  is  legally 
responsible  for  establishing  and 
implementing  policies  regarding  the 
management  and  operation  of  the 
facility;  and 

(2)  The  governing  body  appoints  the 
administrator  who  is — 

(i)  Licensed  by  the  State  where 
licensing  is  required;  and 


(ii)  Responsible  for  management  of  the 
facility. 

(e)  Required  training  of  nurse  aides — 
(1)  General  rule.  Effective  October  1, 
1990,  a  facihty  must  not  use  any 
individual  working  in  the  facility  as  a 
nurse  aide  for  more  than  4  months,  on  a 
full-time,  temporary,  per  diem,  or  other 
basis,  unless: 

(i)  That  individual  has  completed  a 
training  and  competency  evaluation 
program,  or  a  competency  evaluation 
program  approved  by  the  State,  and 

(ii)  That  individual  is  competent  to 
provide  nursing  and  nursing  related 
services. 

(2)  Rule  for  non-full-time  employees. 
A  facility  may  not  use  an  individual  as  a 
nurse  aide  on  a  temporary,  per  diem, 
leased,  or  any  basis  other  than  a 
permanent  employee  after  January  1, 
1991  unless  the  individual  meets  the 
requirements  in  paragraph  (e)(1)  (i)  and 
(ii)  of  this  section. 

(3)  Competency  evaluation  programs 
for  current  employees.  A  facility  must 
provide,  for  individuals  used  as  nurse 
aides  as  of  January  1, 1990.  a 
competency  evaluation  program 
approved  by  the  Slate,  and  preparation 
necessary  for  the  individual  to  complete 
the  program  by  October  1, 1990. 

(4)  Competency.  Effective  October  1. 
1990,  a  facility  may  permit  an  individual 
to  serve  as  a  nurse  aide  or  provide 
services  of  a  type  for  which  the 
individual  has  not  demonstrated 
competence  only  when — 

(i)  The  individual  is  in  a  training  or 
competency  evaluation  program 
approved  by  the  State;  and 

(ii)  The  facility  has  asked  and  not  yet 
evaluated  a  reply  from  the  State  registry 
for  information  concerning  the 
individual. 

(5)  State  nurse  aide  registries  checks. 
A  facility  must  check  with  all  State 
nurse  aide  registries  it  has  reason  to 
believe  contain  information  on  an 
individual  before  using  that  individual 
as  a  nurse  aide. 

(6)  Required  retraining.  When  an 
individual  has  not  performed  paid 
nursing  or  nursing-related  services  for  a 
continuous  period  of  24  consecutive 
months  since  the  most  recent  completion 
of  a  training  and  competency  evaluation 
program,  the  facility  must  require  the 
individual  to  complete  a  new  training 
and  competency  evaluation  program. 

(7)  Regular  in-service  education.  The 
facility  must  provide  regular 
performance  review  and  regular  in- 
service  education  to  ensure  that 
individuals  used  as  nurse  aides  are 
competent  to  perform  services  as  nurse 
aides.  In-service  education  must  include 
training  for  individuals  providing 


nursing  and  nursing-related  services  to 
residents  with  cognitive  impairments. 

(8)  Definition  of  nurse  aide.  For 
purposes  of  this  section,  the  term,  nurse 
aide,  means  any  individual  providing 
nursing  or  nursing-related  ser\'ices  to 
residents  in  a  facihty.  This  definition 
does  not  include  an  individual  who 
volunteers  to  provide  such  services 
without  pay,  who  is  a  registered 
dietitian,  or  who  is  a  licensed  health 
professional. 

(9)  Definition  of  licensed  health 
professional.  For  purposes  of  this 
section,  the  term  "licensed  health 
professional"  means  a  physician; 
physician  assistant;  nurse  practitioner 
physical,  speech,  or  occupational 
therapy  assistant;  registered 
professional  nurse:  licensed  practical 
nurse:  or  licensed  or  certified  social 
worker. 

(f)  Proficiency  of  Nurse  aides.  The 
facility  must  ensure  that  nurse  aides  are 
able  to  demonstrate  competency  in 
skills  and  techniques  necessary  to  care 
for  residents'  needs,  as  identified 
through  resident  assessments,  and 
described  in  the  plan  of  care. 

(g)  Staff  qualifications.  (1)  The  facility 
must  employ  on  a  full-time,  part-lime  or 
consultant  basis  those  professionals 
necessary  to  carry  out  the  provisions  of 
these  requirements. 

(2)  Professional  staff  must  be  licensed, 
certified,  or  registered  in  accordance 
with  applicable  State  laws. 

(h)  Use  of  outside  resources.  (1)  If  the 
facility  does  not  employ  a  qualified 
professional  person  to  furnish  a  specific 
service  to  be  provided  by  the  facility, 
the  facility  must  have  that  service 
furnished  to  residents  by  a  person  or 
agency  outside  the  facility  under  an 
arrangement  described  in  section 
1861(w)  of  the  Act  or  an  agreement 
described  in  paragraph  (h)(2)  of  this 
section: 

(2)  Arrangements  as  described  in 
section  1861  (w)  of  the  Act  or  agreements 
pertaining  to  services  furnished  by 
outside  resources  must  specify  in 
writing  that  the  facility  assumes 
responsibility  for — 

(i)  Obtaining  services  that  meet 
professional  standards  and  principles 
that  apply  to  professionals  providing 
services  in  such  a  facility:  and 

(ii)  The  timeliness  of  the  services. 

(i)  Medical  director.  (1)  The  facility 
must  designate  a  physician  to  serve  as 
medical  director. 

(2)  The  medical  director  is  responsible 
for — 

(i)  Implementation  of  resident  care 
policies;  and 

(ii)  The  coordination  of  medical  care 
in  the  facility. 


48878      Federal  Register  /  Vol.  56,  No.  187  /  Thursday.  September  26.  1991  /  Rules  and  Regulations 


(j)  Laboratory  serx'ices.  (1)  The  facility 
must  provide  or  obtain  clinical 
laboratory  services  to  meet  the  needs  of 
its  residents.  The  facility  is  responsible 
for  the  quality  and  timeliness  of  the 
services. 

(i)  If  the  facility  provides  its  own 
laboratory  services,  the  services  must 
meet  the  applicable  conditions  for 
coverage  of  the  services  furnished  by 
laboratories  specified  in  part  493  of  this 
chapter 

(ii)  If  the  facility  provides  blood  bank 
and  transfusion  services,  it  must  meet 
the  requirements  for  laboratories 
specified  in  part  493  of  this  chapter. 

(iii)  If  the  laboratory  chooses  to  refer 
specimens  for  testing  to  another 
laboratory,  the  referral  laboratory  must 
be  approved  or  licensed  to  test 
specimens  in  the  appropriate  specialties 
and/or  subspecialties  of  service  in 
accordance  with  part  493  of  this  chapter 

(iv)  If  the  facility  does  not  provide 
laboratory  services  on  site,  it  must  have 
an  agreement  to  obtain  these  services 
only  from  a  laboratory  that  meets  the 
requirements  of  part  493  of  this  chapter 
or  from  a  physician's  office. 

(2)  The  facility  must — 

(i)  Provide  or  obtain  laboratory 
services  only  when  ordered  by  the 
attending  physicians; 

(ii)  Promptly  notify  the  attending 
physician  of  the  findings; 

(iii)  Assist  the  resident  in  making 
transportation  arrangements  to  and  from 
the  source  of  service,  if  the  resident 
needs  assistance. 

(iv)  File  in  the  resident's  clinical 
record  laboratory  reports  that  are  dated 
and  contain  the  name  and  address  of  the 
issuing  laboratory. 

(k)  Radiology  and  other  diagnostic 
services.  (1)  The  facility  must  provide  or 
obtain  radiology  and  other  diagnostic 
services  to  meet  the  needs  of  its 
residents.  The  facility  is  responsible  for 
the  quality  and  timeliness  of  the 
services. 

(i)  If  the  facility  provides  its  own 
diagnostic  services,  the  services  must 
meet  the  applicable  conditions  of 
participation  for  hospitals  contained  in 
§  482.26  of  this  subchapter. 

(ii)  If  the  facility  does  not  provide  its 
own  diagnostic  services,  it  must  have  an 
agreement  to  obtain  these  services  from 
a  provider  or  supplier  that  is  approved 
to  provide  these  services  under 
Medicare. 

(2)  The  facility  must — 

(i)  Provide  or  obtain  radiology  and 
other  diagnostic  services  only  when 
ordered  by  the  attending  physician; 

(ii)  Promptly  notify  the  attending 
physician  of  the  findings; 

(iii)  Assist  the  resident  in  making 
transportation  arrangements  to  and  from 


the  source  of  service,  if  the  resident 
needs  assistance;  and 

(iv)  File  in  the  resident's  clinical 
record  signed  and  dated  reports  of  x-ray 
and  other  diagnostic  services. 

(1)  Clinical  records.  (1)  The  facility 
must  maintain  clinical  records  on  each 
resident  in  accordance  with  accepted 
professional  standards  and  practices 
that  are — 

(i)  Complete; 

(ii)  Accurately  documented; 
(iii)  Readily  accessible;  and 
(iv)  Systematically  organized. 

(2)  Clinical  records  must  be  retained 
for — 

(i)  The  period  of  time  required  by 
State  law;  or 

(ii)  Five  years  from  the  date  of 
discharge  when  there  is  no  requirement 
in  State  law;  or 

(iii)  For  a  minor,  three  years  after  a 
resident  reaches  legal  age  under  State 
law. 

(3)  The  facility  must  safeguard  clinical 
record  information  against  loss, 
destruction,  or  unauthorized  use; 

(4)  The  facility  must  keep  confidential 
all  information  contained  in  the 
resident's  records,  regardless  of  the  form 
or  storage  method  of  the  records,  except 
when  release  is  required  by — 

(i)  Transfer  to  another  health  care 
institution; 
(ii)  Law; 

(iii)  Third  party  payment  contract;  or 
(iv)  The  resident. 

(5)  The  clinical  record  must  contain — 
(i)  Sufficient  information  to  identify 

the  resident; 

(ii)  A  record  of  the  resident's 
assessments; 

(iii)  The  plan  of  care  and  services 
provided; 

(iv)  The  results  of  any  preadmission 
screening  conducted  by  the  State;  and 

(v)  Progress  notes. 

(m)  Disaster  and  emergency 
preparedness.  (1)  The  facility  must  have 
detailed  written  plans  and  procedures  to 
meet  all  potential  emergencies  and 
disasters,  such  as  fire,  severe  weather, 
and  missing  residents. 

(2)  The  facility  must  train  all 
employees  in  emergency  procedures 
when  they  begin  to  work  in  the  facility, 
periodically  review  the  procedures  with 
existing  staff,  and  carry  out 
unannounced  staff  drills  using  those 
procedures. 

(n)  Transfer  agreement.  (1)  In 
accordance  with  section  1861(1)  of  the 
Act.  the  facility  (other  than  a  nursing 
facility  which  is  located  in  a  State  on  an 
Indian  reservation)  must  have  in  effect  a 
written  transfer  agreement  with  one  or 
more  hospitals  approved  for 
participation  under  the  Medicare  and 


Medicaid  programs  that  reasonably 
assures  that — 

(i)  Residents  will  be  transferred  from 
the  facility  to  the  hospital,  and  ensured 
of  timely  admission  to  the  hospital  when 
transfer  is  medically  appropriate  as 
determined  by  the  attending  physician; 
and 

(ii)  Medical  and  other  information 
needed  for  care  and  treatment  of 
residents,  and,  when  the  transferring 
facility  deems  it  appropriate,  for 
determining  whether  such  residents  can 
be  adequately  cared  for  in  a  less 
expensive  setting  than  either  the  facility 
or  the  hospital,  will  be  exchanged 
between  the  institutions. 

(2)  The  facility  is  considered  to  have  a 
transfer  agreement  in  effect  if  the 
facility  has  attempted  in  good  faith  to 
enter  into  an  agreement  with  a  hospital 
sufficiently  close  to  the  facility  to  make 
transfer  feasible. 

(0)  Quality  assessment  and 
assurance.  (1)  A  facility  must  maintain  a 
quality  assessment  and  assurance* 
committee  consisting  of — 

(i)  The  director  of  nursing  services; 

(ii)  A  physician  designated  by  the 
facility;  and 

(iii)  At  least  3  other  members  of  the 
facility's  staff 

(2)  'The  quality  assessment  and 
assurance  committee — 

(i)  Meets  at  least  quarterly  to  identify 
issues  with  respect  to  which  quality 
assessment  and  assurance  activities  are 
necessary;  and 

(ii)  Develops  and  implements 
appropriate  plans  of  action  to  correct 
identified  quaUty  deficiencies. 

(3)  A  State  or  the  Secretary  may  not 
require  disclosure  of  the  records  of  such 
committee  except  in  so  far  as  such 
disclosure  is  related  to  the  compliance 
of  such  committee  with  the  requirements 
of  this  section. 

(p)  Disclosure  of  ownership. 

(1)  The  facility  must  comply  with  the 
disclosure  requirements  of  §§  420.206 
and  455.104  of  this  chapter. 

(2)  The  facility  must  provide  written 
notice  to  the  State  agency  responsible 
for  licensing  the  facility  at  the  time  of 
change,  if  a  change  occurs  in — 

(i)  Persons  with  an  ownership  or 
control  interest,  as  defined  in  §§  420.201 
and  455.101  of  this  chapter; 

(ii)  The  officers,  directors,  agents,  or 
managing  employees; 

(iii)  The  corporation,  association,  or 
other  company  responsible  for  the 
management  of  the  facility;  or 

(iv)  The  facility's  administrator  or 
director  of  nursing. 

(3)  The  notice  specified  in  paragraph 
(p)(2)  of  this  section  must  include  the 
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identity  of  each  new  individual  or 
company. 

PART  488— SURVEY  AND 
CERTIFICATION  PROCEDURES 

D.  Part  488  is  amended  as  follows: 
1.  The  authority  citation  for  part  488  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102 1814, 1861. 1865, 1866. 
1871, 1880. 1881. 1883. 1913  of  the  Social 
Security  Act  (42  U.S.C.  1302. 1395f.  1395x. 
1395bb,  1305CC.  1395hh.  1395qq.  1395rr  and 
1395tt). 

§488.1    [Amended] 

2-3.  In  S  488.1.  in  the  definition  of 
"Certification."  "NFs"  is  substituted  for 
"ICFs,"  and  in  the  definition  of 
"Provider  of  services  or  provider." 
"nursing  facility."  is  added  after  the 
phrase  "slcilled  nursing  facility." 

4.  In  §  488.3.  the  section  heading  and 
paragraphs  (a)(1)  and  (a)(2)  are  revised 
to  read  as  follows: 

§  488.3    Conditions  of  participation: 
Condition*  for  coverage  and  requirements 
for  SNFs  and  NFs. 

(a)  •  *  * 

(1)  Meet  the  applicable  statutory 
definition  in  section  1861.  section  1819. 
or  section  1919,  section  1881  of  the  Act; 
and 

f2)  Be  in  compliance  with  the 
applicable  conditions  or  requirements 
(for  SNFs  and  NFs)  prescribed  in 
Subpart  N,  Q,  or  U  of  part  405.  subpart  C 
of  part  418.  part  482,  or  part  483.  part 
484.  subpart  A  of  part  491  or  part  493  of 
this  chapter. 


§488.10    (Amended] 

5.  In  488.10.  paragraph  (a)(1).  the 
phrase  "or  requirements  (for  SNTs  and 
NTs)"  is  added  after  the  phrase 
"conditions  of  participation". 

6.  Section  488.11  is  revised  to  read  as 
follows: 

§  488. 1 1    State  survey  agency  functions. 

State  and  local  agencies  that  have 
agreements  under  section  1864(a)  of  the 
Act— 

(a)  Survey  and  make 
recommendations  regarding  the  issues 
listed  in  §  488.10; 

(b)  Conduct  validation  surveys  as 
provided  in  §  488.6;  and 

(c)  Perform  other  surveys  and  other 
appropriate  activities  and  certify  their 
findings  to  HCFA. 

7.  In  §  488.18.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  488.18    Documentation  of  findings. 

(a)  The  findings  of  the  State  agency 
with  respect  to  each  of  the  conditions  of 
participation  or  level  A  requirements 


(for  SNFs  and  NFs)  or  conditions  for 
coverage  shall  be  adequately 
documented.  Where  the  State  agency 
certifies  to  the  Secretary  that  a  provider 
or  supplier  is  not  in  compliance  with  the 
conditions  or  requirements  (for  SNFs 
and  NFs).  and  therefore  not  eligible  to 
participate  in  the  program,  such 
documentation  includes,  in  addition  to 
the  description  of  the  specific 
deficiencies  which  resulted  in  the 
agency's  recommendation,  a  report  of  all 
consultation  which  has  been  undertaken 
in  an  effort  to  assist  the  provider  or 
supplier  to  comply  with  the  conditions,  a 
report  of  the  provider's  or  supplier's 
responses  with  respect  to  the 
consultation,  and  the  State  agency's 
assessment  of  the  prospects  for  such 
improvements  as  to  enable  the  provider 
cr  supplier  to  achieve  compliance  with 
the  conditions  or  requirements  (for  SNFs 
and  NFs)  within  a  reasonable  period  of 
time.  (See  §  488.28  of  this  part.) 

(b)  If  a  provider  or  supplier  is  certified 
by  the  State  agency  as  in  compliance 
with  the  conditions  or  level  A 
requirements  (for  SNTs  and  NFs)  or  as 
meeting  the  requirements  for  special 
certification  (see  S  488.54  of  this  part), 
with  deficiencies  not  adversely  affecting 
the  health  and  safety  of  patients,  the 
following  information  will  be 
incorporated  into  the  finding: 

(1)  A  statement  of  the  deficiencies 
w  hich  were  found,  and 

(2)  A  description  of  further  action 
which  is  required  to  remove  the 
deficiencies,  and 

(3)  A  time-phased  plan  of  correction 
developed  by  the  provider  and  supplier 
and  concurred  with  by  the  State  agency, 
and 

(4)  A  scheduled  time  for  a  resurvey  of 
the  institution  or  agency  to  be  conducted 
by  the  state  agency  within  90  days 
following  the  completion  of  the  survey. 

§488.20    [Amended] 

8.  In  S  488.20.  paragraphs  (a)  and  (c), 
"NFs"  is  substituted  for  "ICFs." 

§488.24    [Amended] 

9.  In  S  488.24.  paragraphs  (a)  and  (b). 
"NFs"  is  substituted  for  "ICFs." 

§488.26    [Amended] 

10.  In  §  488.26(a).  "NFs"  is  substituted 
for  "ICFs." 

§488.28    [Amended] 

11.  In  i  488.28.  paragraphs  (a)  and  (b), 
"NFs"  is  substituted  for  "ICFs." 

12.  In  S  488.50,  the  introductory  text  in 
paragraph  (a)  is  revised  to  read  as 
fdlows: 


Subpart  B— Special  Requirements 

§  488.50    Special  requirements  sppliceNe 
to  skilled  nursing  facilities  wttti  ^ 
deficiencies. 

(a)  Where  the  facility  is  not  in  full 
compliance  with  the  level  B 
requirements  contained  in  subpart  B  of 
part  483,  the  period  of  certification  shall: 


§488.56    [Amended] 

13.  In  S  488.56,  paragraph  (a)  the 
reference  "483.20"  is  substituted  for  the 
reference  "S  405.1124"  and  in  paragraph 
(b).  introductory  text,  and  (b)(2).  the 
reference  "5  488.75(k)"  is  substituted  for 
the  reference  "5  405.1122". 

PART  439— PROVIDER  AGREEMENTS 
UNDER  MEDICARE 

G.  Part  489  is  amended  as  follows: 

1.  The  authority  citation  for  Part  489  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102, 1861, 1864. 1866.  and 
1371  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395X,  1395aa.  1395cc,  and  1395hh). 

§489.53    (Amended] 

2.  In  subpart  E,  §  489.53(a)(3),  "NFs"  is 
substituted  for  "ICFs"  and  in  paragraph 
(b)(1),  the  phrase  "Part  483,  Part  B"  is 
substituted  for  the  phrase  "Part  405, 
Subpart  K". 

§489.60    [Amended] 

3.  In  Subpart  F,  §  489.60(a). 
introductory  text,  the  phrase  "level  A 
requirement  specified  in  Subpart  B  of 
Part  483"  is  substituted  for  "level  A 
requirement  specified  in  Subpart  K  of 
Part  405". 

PART  489— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM 

E.  Part  498  is  amended  as  follows: 

1.  The  authority  citation  for  Part  498 
continues  to  read  as  follows: 

Authority:  Sees.  205(a),  1102. 1869(c)  1871. 
and  1872  of  the  Social  Security  Act  (42  U.S.C. 
405(a).  1302. 1395ff(c),  1395hh  and  1395ii. 
unless  otherwise  noted). 

§498.3    [Amended] 

2.  In  5  498.3.  (b)(8).  (d)(1).  (2)  and  (10). 
"NFs"  is  substituted  for  "ICFs." 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare  Hospital 
Insurance,  No.  93.774,  Medical  Assistance 
Program) 
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Dated:  January  31. 1991. 
Gail  ft.  Wilensky, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  February  25. 1991. 

Louis  W.  Sullivan, 

Secretary. 

[FR  Doc.  91-22274  Filed  9-25-91:  B;45  am] 

BILLING  COM  4120-«1-M 

42  CFR  Parts  431. 433  and  483 
RiN:  0938-AE50 

[BPD-662-F] 

Medicare  and  Medicaid  Programs; 
Nurse  Aide  Training  and  Competency 
Evaluation  Programs 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

action:  Final  rule. 


summary:  This  rule  amends  the 
Medicare  and  Medicaid  regulations 
pertaining  to  facilities  to  incorporate 
Federal  requirements  that  States  have 
training  and  competency  evaluation 
programs  for  nurse  aides  employed  by 
Medicare  participating  skilled  nursing 
facilities  and  Medicaid  participating 
nursing  facilities  and  also  have  a  nurse 
aide  registry. 

The  purpose  of  these  provisions  is  to 
ensure  that  nurse  aides  have  the 
education,  practical  knowledge,  and 
skills  needed  to  care  for  residents  of 
facilities  participatiiTg  in  the  Medicare 
and  Medicaid  programs.  These 
requirements  implement,  in  part, 
sections  4201(a)  and  4211(a)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  section  6901(b)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989,  and 
sections  4008  and  4801  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 

EFFECTIVE  DATE:  These  regulations  are 
effective  April  1. 1992.  This  effective 
date  does  not  relieve  States  and 
facilities  from  their  obligation  to  perform 
certain  activities  effective  on  earlier 
dates  specified  by  the  statute.  A 
summary  of  statutory  effective  dates  is 
given  in  the  preamble  of  these 
regulations. 

State  agencies  have  until  90  days  after 
receipt  of  a  revised  State  plan  preprint 
to  submit  their  plan  amendments  and 
required  attachments.  We  will  not  hold 
a  State  to  be  out  of  compliance  with  the 
requirements  of  these  Rnal  regulations  if 
the  State  submits  the  necessary  preprint 
plan  material  by  that  date. 


FOR  FUfTTNER  INFORMATION  CONTACT: 

Martha  Kuespert  (301)  966-1782. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Facilities  participating  in  the 
Medicare  and  Medicaid  programs 
(skilled  nursing  facilities  (SNFs)  under 
Medicare  and  nursing  facilities  (NFs) 
under  Medicaid)  agree,  as  a  requirement 
of  participation,  to  comply  with  the 
requirements  included  in  our  regulations 
at  42  CFR  part  483,  Requirements  for 
Long-Term  Care  Facilities.  These 
requirements  were  recently  revised  to 
implement  section  4201  and  4211  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (OBRA  '87)  (Pub.  L  100-203). 
enacted  on  December  22, 1987.  OBRA 
'87  made  substantive  changes  to  the 
requirements  of  participation  for 
Medicare  and  Medicaid  facilities,  the 
process  by  which  they  are  surveyed  and 
certified,  and  the  actions  permissible  as 
a  result  of  enforcement  of  those 
requirements. 

As  part  of  these  sweeping  revisions  to 
the  long-term  care  regulations,  OBRA  '87 
added  certain  provisions  to  the  Social 
Security  Act  (th^  Act)  relating  to  nurse 
aide  competency  evaluation  programs 
(CEPs)  and  nurse  aide  training  and 
competency  evaluation  programs 
(NATCEPs).  Prior  to  the  enactment  of 
OBRA  '87,  there  were  no  Federal 
requirements  concerning  training  and 
competency  evaluation  of  nurse  aides. 
Rather,  conditions  of  participation  for 
Medicare  at  42  CFR  405.1121(h)  and 
conditions  for  coverage  for  Medicaid  at 
§  442.314  required  only  that  all  staff  be 
suitably  and  appropriately  trained. 

Sections  4201(a)  and  4211(a)  of  OBRA 
"87  added  new  sections  1819(b)(5), 
1819(e)(1).  1819(f)(2).  1919(b)(5), 
1919(e)(1).  and  1919(f)(2)  to  the  Act 
that— 

•  Prohibit  facilities  participating  in 
the  Medicare  and  Medicaid  programs 
from  using  an  individual  as  a  nurse  aide 
in  the  facility  for  more  than  four  months 
unless  the  individual  has  completed  a 
NATCEP  or  a  CEP  approved  by  the 
State  and  is  competent  to  provide  such 
services. 

•  Require  the  Secretary  to  establish 
standards  for  the  training  and 
competency  evaluation  of  nurse  aides. 

•  Require  States  to  grant  approvals 
only  of  CEPs  and  NATCEPs  that  meet 
the  standards  established  by  the 
Secretary.  The  failure  of  the  Secretary  to 
establish  requirements  does  not  relieve 
States  of  their  responsibility  to  specify 
programs  that  meet  the  requirements  in 
sections  1819(f)(2)  and  1919(f)(2)  of  the 
Act. 

•  Prohibit  States  from  approving  a 
program  offered  by  or  in  a  SNF  or  NF 


that  has  been  determined  to  be  out  of 
compliance  with  Federal  long-term  care 
facility  requirements  within  the  previous 
two  years. 

•  Prohibit  States  from  approving  a 
program  offered  by  or  in  a  SNF  or  NF 
unless  the  State  makes  the 
determination,  upon  an  individual's 
completion  of  the  program,  that  the 
individual  is  competent  to  provide 
nursing  and  nursing-related  services  in 
SNFs  or  NFs. 

•  Require  States  to  maintain  a 
registry  of  all  individuals  who  have 
successfully  completed  a  NATCEP  or  a 
CEP. 

Section  4211  (d)  of  OBRA  '87  also 
amended  section  1903(a)(2)  of  the  Act  to 
specify  the  Federal  financial 
participation  (FFT)  matching  rate  for 
NATCEP  and  CEP  expenditures,  and  the 
availability  of  enhanced  funding  for 
those  expenditures. 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (OBRA  '89)  (Pub.  L.  101-239). 
enacted  December  19, 1989.  made 
several  changes  to  the  OBRA  '87  nurse 
aide  training  and  competency 
evaluation  requirements.  Specifically, 
section  6901  of  OBRA  '89— 

•  Delayed  until  October  1. 1990.  the 
requirement  that  nurse  aides  be  trained 
and  competent  (section  6901(b)(1)). 

•  Allowed  an  individual  to  be 
considered  to  meet  the  requirements  of 
completing  a  NATCEP  under  certain 
circumstances  (section  6901(b)(4)(B)  and 

(C)). 

•  Allowed  States  to  waive  the 
competency  evaluation  requirements  in 
the  case  of  nurse  aides  who,  as  of 
December  19, 1989  (the  enactment  date 
of  OBRA  '89)  had  worked  for  24 
consecutive  months  in  the  State  for  one 
or  more  facilities  of  the  same  employer 
(section  6901(b)(4)(D)). 

•  Clarified  that  NATCEPs  must 
address  c&re  to  cognitively  impaired 
residents  (section  6901(b)(3)(A)). 

•  Required  NATCEPs  and  CEPs  to 
offer  nurse  aides  alternatives  to  a 
written  examination  (section 
6901(b)(3)(D)). 

•  Prohibited  approval  of  programs 
that  charge  nurse  aides  for  course 
materials  or  testing  (section 
6901(b)(3)(D)). 

Section  6901(b)(5)  of  OBRA  '89  also 
amended  section  1903(a)(2)(B)  of  the  Act 
to  clarify  further  the  time  period  that 
temporary  enhanced  Federal  funding  is 
available  for  NATCEPs  and  CEPs. 
Section  1903(a)(2)(B)  of  the  Act  specifies 
that  Federal  financial  participation 
(FFP)  for  NATCEPs  and  CEPs  is 
available  in  the  following  amounts;  for 
calendar  quarters  beginning  on  or  after 
July  1, 1988  and  before  July  1. 1990,  the 
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lesser  of  90  percent  or  the  Federal 
medical  assistance  percentage  (FMAP) 
plus  25  percentage  points;  for  calendar 
quarters  beginning  on  or  after  July  1. 
1990.  50  percent. 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  '90)  (Pub.  L.  101-508) 
made  several  additional  changes  to  the 
OBRA  '87  nurse  aide  training  and 
competency  evaluation  requirements. 
Specifically,  sections  4008  and  4801  of 
OBRA  "90— 

•  Clariried  sections  1819(b)(5){A)  and 
1919(b)(5)(A)  of  the  Act  to  prohibit 
facilities  from  using  non-permanent 
employees  as  nurse  aides  unless  they 
have  completed  a  NATCEP  or  CEP  and 
are  competent  to  provide  nursing  and 
nursing-related  services.  (Sections 
4008(h)(1)(B)  and  4801(a)(2}— effective 
January  1. 1991.) 

•  Modified  sections  1819(b)(5)(C)  and 
1919(b)(5)(C)  of  the  Act  to  require 
facilities  to  seek  information  from  all 
State  nurse  aide  registries  established 
under  sections  1819(e)(2)(A)  or 
1919(e)(2)(A)  of  the  Act  the  facility  has 
reason  to  believe  will  contain 
information  on  an  individual  prior  to 
using  that  individual  as  a  nurse  aide. 
(Sections  4008(h)(1)(C)  and  4801(a)(3)— 
effective  October  1, 1990.) 

•  Amended  sections  1819(b)(5)(D)  and 
1919(b)(5)(D)  of  the  Act  to  indicate  that 
nurse  aides  who  have  performed  no 
nursing  or  nursing-related  services  for 
monetary  compensation  for  a  period  of 
24  consecutive  months  since  their  most 
recent  completion  of  a  NATCEP  must 
take  either  a  new  NATCEP  or  a  new 
CEP.  (Sections  4008(h)(1)(D)  and 
4801(a)(4)— effective  October  1. 1990.) 

•  Clarified  sections  1819(b)(5)(F)  and 
1919(b)(5)(F)  of  the  Act  to  indicate  that 
registered  dietitians  are  not  nurse  aides. 
(Sections  4008(h)(2)(F)  and  4801(e)(6)— 
effective  October  1, 1990.) 

•  Amended  sections  1819(e)(1)(A)  and 
1919(e)(1)(A)  of  the  Act  to  indicate  that 
States  must  use  all  the  requirements  in 
sections  1819(f)(2)  and  1919(f)(2)  of  the 
Act  in  specifying  the  programs  they 
approve.  (Sections  4008(h)(2)(I)  and 
4801  (e)(18)— effective  January  1. 1989.) 

•  Amended  sections  1819(e)(2)(A)  and 
1919(e)(2)(A)  of  the  Act  to  indicate  that 
ihe  nurse  aide  registry  must  include 
mdividuals  who  have  met  certain 
requirements.  (Sections  4008(h)(2)(K) 
and  4801(e)(12) — effective  January  1, 
1989.) 

•  Added  to  sections  1819(e)(2)  and 
1919(e)(2)  of  the  Act  a  requirement 
prohibiting  States  from  charging  nurse 
aides  for  registration  costs.  (Sections 
4008(h)(2){K)  and  4801  (e)(12)— effective 
January  1, 1989.) 

•  Amended  sections 
1818(f](2)(A)(iv)(II)  and 


1919(f)(2)(A)(iv)(II)  of  the  Act  to  specify 
that  States  may  not  approve  NATCEPs 
and  CEPs  that  charge  any  nurse  aide 
who  is  employed  by  or  who  has  an  offer 
of  employment  from  a  facility  on  the 
date  on  which  the  nurse  aide  begins  the 
program.  (Sections  4008(h)(1)(E)  and 
4801(a)(5)— effective  January  1. 1989.) 

•  Added  to  sections  1819(f)(2)(A)(iv) 
and  1919(f)(2)(A)(iv)  of  the  Act  a 
requirement  that  States  must  provide  for 
the  reimbursement  of  the  costs  incurred 
in  completing  a  NATCEP  or  CEP  for 
certain  nurse  aides  who  become 
employed  by  or  obtain  an  offer  of 
employment  from  a  facility  not  later 
than  12  months  after  completing  a 
program.  Reimbursement  is  on  a  pro 
rata  basis  during  the  period  in  which  the 
individual  is  employed  as  a  nurse  aide. 
(Sections  4008(h)(1)(E)  and  4801(a)(5)— 
effective  January  1, 1989.) 

•  Modified  requirements  in  sections 
1819(f)(2)(B)(iii)(I)  and  1919(f)(2){B)(iii)(I) 
of  the  Act  to  remove  the  prohibition  of 
State  approval  of  NATCEPs  and  CEPs 
offered  by  or  in  a  facility  that  has  been 
out  of  compliance  with  certain 
requirements  within  the  previous  24 
months  and  prohibit  State  approval  of 
NATCEPs  and  CEPs  offered  by  or  in 
certain  facilities.  (Sections  4008(h)(1)(F) 
and  4801(a)(6).) 

•  Clarified  sections  1819(f)(2)(B)(iii) 
and  1919(f)(2)(B)(iii)  of  the  Act  to 
indicate  that  States  may  not  delegate, 
through  subcontract  or  otherwise, 
determinations  of  competency  to 
facilities.  (Sections  4008(h)(1)(G)  and 
4801(a)(7).) 

•  Amended  section  1903(a)(2)(B)  of 
the  Act  to  extend  the  period  for  which 
enhanced  matching  rates  are  available 
through  calendar  quarters  beginning 
before  October  1, 1990.  (Section 
4801(a)(8).) 

11.  Proposed  Regulations 

On  March  23, 1990.  we  published  in 
the  Federal  Register  (55  FR  10938)  a 
notice  of  proposed  rulemaking  (NPRM) 
to  solicit  comments  on  proposed 
modifications  to  Medicare  and  Medicaid 
regulations  pertaining  to  facilities.  The 
NPRM  proposed  changes  to  incorporate, 
in  part,  sections  4201(a)  and  4211(a)  of 
OBRA  '87  and  section  6901(b)  of  OBRA 
'89.  OBRA  '87.  as  amended  by  OBRA  '89, 
added  new  sections  1819(b)(5). 
1819(e)(1).  1819(f)(2).  1919(b)(5). 
1919(e)(1).  and  1919(f)(2)  to  the  Act.  as 
discussed  above,  that  require  the 
Secretary  to  establish  standards  for 
training  and  competency  of  nurse  aides, 
require  States  to  grant  approvals  of 
CEPs  and  NATCEPs  only  in  accordance 
with  those  standards,  and  require  that 
States  review  and  approve  NATCEPs 
and  CEPs.  The  failure  of  the  Secretary  to 


issue  requirements  does  not  relieve 
States  of  their  responsibility  to  specify 
programs  that  meet  the  requirements  of 
sections  1819(f)(2)  and  1919(f)(2)  of  the 
Act.  (Prior  to  the  enactment  of  OBRA 
"90,  States  were  required  to  specify 
those  programs  that  they  approve  as 
meeting  the  requirements  of  sections 
1819(f)(2)(A)  (i)  and  (ii)  and  1919(f)(2)(A) 
(i)  and  (ii)  of  the  Act.  Sections 
4008(h)(2)(J)  and  4801(e)(18)  of  OBRA  '90 
indicate  that  States  must  consider  all  of 
the  requirements  of  sections  1819(f)(2) 
and  1919(f)(2)  of  the  Act  in  approving 
programs.  Sections  4008(h)(2)(J)  and 
4801(e)(18)  of  OBRA  '90  have  a  statutory 
effective  date  of  January  1, 1989.) 

To  implement  the  OBRA  '87  and 
OBRA  '89  provisions,  we  proposed  to 
amend  the  Medicare  and  Medicaid 
regulations  under  42  CFR  parts  431,  433, 
and  483  to — 

•  Amend  Part  431,  State  Organization 
and  General  Administration,  to  add  a 
new  §  431.120.  State  requirements  with 
respect  to  nursing  facilities,  which 
specifies  State  Medicaid  agency 
responsibilities  with  respect  to  statutory 
requirements  in  sections  4201(a)  and 
4211(a)  of  OBRA '87. 

•  Amend  Part  433,  State  Fiscal 
Administration,  by  revising  §  433.15  to 
specify  the  FFP  rates  for  administration 
associated  with  NATCEPs  and  CEPs 
specified  in  OBRA  '89. 

•  Amend  Part  483.  subpart  B, 
Requirements  for  States  and  Long-Term 
Care  Facilities,  by  revising  §  483.75(g)  to 
reflect  statutory  implementation  dates 
and  other  ways  nurse  aide  competency 
can  be  established,  as  required  by 
OBRA  '89. 

•  Further  amend  part  483  by 
redesignating  existing  subpart  D.  which 
concerns  intermediate  care  facilities  for 
the  mentally  retarded,  as  subpart  I,  and 
establish  a  new  subpart  D  entitled. 
Requirements  That  Must  Be  Met  by 
States  and  States'  Agencies:  Nurse  Aide 
Training  and  Competency  Evaluation. 
We  proposed  that  the  subpart  would 
contain  §§  483.150  through  483.158. 
which  specify  State  requirements  with 
respect  to  nurse  aide  training  and 
competency  evaluation  and  establishing 
a  nurse  aide  registry. 

Following  is  a  summary  of  the  major 
proposed  requirements  under  part  483. 

•  In  §  483.75(g),  Level  B  requirement: 
Required  training  of  nurse  aides,  we 
proposed  that — 

Effective  October  1, 1990,  a  facility 
must  not  use  any  individual  working  in 
the  facility  as  a  nurse  aide  for  more  than 
four  months  unless  that  individual  is 
competent  to  provide  nursing  and 
nursing-related  services;  has  completed 
a  NATCEP  or  CEP  approved  by  the 
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State  as  meeting  requirements  we 
specified  in  regulations:  or  has  been 
deemed  competent  as  provided  in  our 
regulations. 

Effective  January  1. 1990,  a  facility 
must  provide,  for  individuals  used  as 
nurse  aides,  a  CEP  approved  by  the 
State,  and  preparation  necessary  for  the 
individual  to  complete  the  program  by 
October  1. 1990. 

Effective  October  1, 1990,  a  facility 
must  permit  an  individual  to  serve  as  a 
nurse  aide  or  provide  services  of  a  type 
for  which  the  individual  has  not 
demonstrated  competence  only  when 
the  individual  is  in  a  NATCEP  or  a  CEP 
approved  by  the  State;  and  the  facility 
has  asked  and  not  yet  evaluated  a  reply 
from  the  State  registry  for  information 
concerning  the  individual. 

Effective  October  1. 1990,  when  an 
individual  has  not  performed  paid 
nursing  or  nursing-related  services  for  a 
continuous  period  of  24  consecutive 
months  since  the  most  recent  completion 
of  a  NATCEP.  the  facility  must  require 
the  individual  to  complete  a  new 
NATCEP.  Effective  October  1, 1990,  the 
facility  must  provide  regular 
performance  review  and  regular  in- 
service  education  to  ensure  that 
individuals  used  as  nurse  aides  are 
competent  to  perform  services  as  nurse 
aides.  We  proposed  that  in-service 
education  must  include  training  for 
individuals  providing  nursing  and 
nursing-related  services  to  residents 
with  cognitive  impairments. 

For  purposes  of  our  requirements,  we 
intend  for  the  term  "nurse  aide"  to  mean 
any  individual  providing  nursing  or 
nursing-related  services  to  residents  in  a 
facility,  except  that  this  definition  does 
not  include  an  individual  who 
volunteers  to  provide  such  services 
without  pay. 

•  In  new  S  483.150,  Deemed  meeting 
of  requirements,  waiver  of  requirements. 
we  proposed  three  exceptions  to  the 
requirements  that  all  aides  complete  a 
NATCEP  or  CEP  approved  by  the  State. 
Specifically,  we  proposed  to  allow  an 
individual  to  be  considered  to  meet  the 
requirements  of  completing  a  NATCEP 
approved  by  the  State  under  sections 
1819(e)(1)(A)  or  1919(e)(1)(A)  of  the  Act 
if  either  (1)  the  aide  would  have 
satisfied  the  requirement  as  of  July  1, 
1989,  if  a  number  of  hours  (not  less  than 
60  hours)  were  substituted  for  "75 
hours"  in  section  1819(f)(2)  and 
1919(f)(2)  of  the  Act,  respectively,  and  if 
the  aide  had  received,  before  July  1. 
1989.  at  least  the  difference  in  the 
number  of  hours  in  the  course  and  75 
hours  in  supervised  practical  nurse  aide 
training  or  in  regular  in-service  nurse 
aide  education;  or  (2)  the  aide  was 
found  competent  (whether  or  not  by  the 


State),  before  July  1. 1989,  after  the 
completion  of  a  course  of  nurse  aide 
training  of  at  least  100  hours  duration. 

We  also  proposed  in  §  483.150  that  a 
State  may  waive  the  requirement  for  an 
individual  to  complete  a  CEP  approved 
by  the  State  if  that  individual  can  prove 
to  the  satisfaction  of  the  State  that  he  or 
she  has  served  as  a  nurse  aide  at  one  or 
more  facilities  of  the  same  employer  in 
the  State  for  at  least  24  consecutive 
months  before  December  19. 1989  (the 
date  of  the  enactment  of  OBRA  "89). 

•  We  proposed  to  add  a  new 
§  483.151.  State  review  and  approval  of 
nurse  aide  training  and  competency 
evaluation  programs,  which  would 
contain  requirements  for:  State  review 
and  administration;  approval  of 
programs  not  offered  by  the  State; 
timely  action  on  requests  for  approval; 
length  of  the  approval  period;  and 
withdrawal  of  approval. 

We  proposed  to  require  that  the  State 
offer  a  NATCEP  and/or  a  CEP.  and/or 
specify  State-approved  NATCEPs  or 
CEPs  that  meet  the  requirements  of  our 
regulations  at  §  483.152  or  §  483.154 
(summarized  below). 

We  proposed  that  the  State  may  not 
delegate  or  subcontract  the  approval  of 
NATCEPs  or  CEPs  to  an  entity  outside 
of  the  State  government,  and  that,  if  the 
State  does  not  choose  to  offer  one  or 
both  of  the  programs  specified  in  this 
section,  the  Stale  survey  agency  or 
another  State  government  entity  must 
review  and  approve  or  disapprove 
NATCEPs  and  CEPs  when  requested  to 
do  so  by  a  Medicare  participating  SNF 
or  a  Medicaid  participating  NF.  We 
further  proposed  that  the  State  survey 
agency,  in  the  course  of  all  surveys, 
determine  whether  the  nurse  aide 
training  and  competency  evaluation 
requirements  of  §  483.75(g)  are  met. 

We  proposed  to  require  that  before  a 
State  approves  a  NATCEP  or  a  CEP.  the 
State  must  make  at  least  one  on-site 
visit  to  the  entity  providing  the  training 
or  performing  the  competency 
evaluation;  determine  whether  the 
NATCEP  or  CEP  meets  the  course 
requirements  of  §  483.152  or  §  483.154. 
respectively;  and  not  approve  a 
NATCEP  performed  by  a  SNF  or  NF  that 
has  been  out  of  compliance  with  any 
requirement  for  participation  within  any 
of  the  24  consecutive  months  prior  to  the 
States  review  of  the  facility  based 
program. 

We  proposed  to  require  the  State  to 
respond  to  a  facility's  request  for  review 
and  approval  of  a  NATCEP  or  CEP 
within  90  days  of  the  date  of  the 
facility's  request,  or  within  90  days  of 
the  receipt  of  additional  information 
requested  by  the  State. 


The  State  would  not  be  permitted  to 
grant  approval  of  a  program  for  a  period 
longer  than  two  years  and  must 
withdraw  approval  of  a  facility-based 
NATCEP  when  it  determines  that  the 
facility  is  out  of  compliance  with  a 
requirement  for  participation,  as 
specified  in  part  483.  subpart  B;  or  the 
entity  providing  the  program  refuses  to 
permit  unannounced  visits  by  the  State 
to  review  the  program.  The  State  may 
withdraw  approval  of  a  NATCEP  or  CEP 
if  it  determines  that  the  programs  fail  to 
meet  any  of  the  applicable  requirements 
of  §§483.152  or  483.154. 

•  In  §  483.152.  Requirements  for 
approval  of  a  nurse  aide  training  and 
competency  evaluation  program,  we 
proposed  the  requirements  that  must  be 
met  by  a  NATCEP  that  is  offered  or 
approved  by  a  State.  Specifically,  we 
proposed  that  for  a  nurse  aide  training 
and  competency  evaluation  program  to 
be  approved  by  the  State,  it  must,  at  a 
minimum,  consist  of  no  less  than  75 
hours  of  training;  include  at  least  the 
subjects  specified  in  §  483.152(b);  and 
include  at  least  16  hours  of  supervised 
practical  training,  which  we  proposed  to 
define  as  training  in  a  clinical  setting  in 
which  the  trainee  demonstrates 
knowledge  while  performing  tasks  on  an 
individual  under  the  direct  supervision 
of  a  registered  nurse  (RN)  or  a  licensed 
practical  nurse  (LPN). 

The  training  of  nurse  aides  would  be 
required  to  be  performed  by  or  under  the 
general  supervision  of  an  RN  who  has  a 
minimum  of  two  years  of  nursing 
experience,  at  least  one  year  of  which 
must  be  in  the  provision  of  long-term 
care  services.  In  a  facility-based 
program,  we  would  permit  the  training 
of  nurse  aides  to  be  performed  by  or 
under  the  supervision  of  the  director  of 
nursing  for  the  facility.  We  would 
require  that  a  NATCEP  contain 
competency  evaluation  procedures  that 
are  specified  in  §  483.154. 

To  be  approved  by  the  State,  we 
proposed  to  require  that  the  curriculum 
of  the  nurse  aide  training  program 
include  at  least  16  hours  of  training  in 
the  following  areas  prior  to  any  direct 
contact  with  a  resident: 

Communication  and  interpersonal 
skills;  Infection  control;  Safety/ 
emergency  procedures:  Promoting 
residents'  independence;  and  Respecimg 
residents'  rights. 

The  remainder  of  the  75  hours  of 
training  would  be  required  to  include: 

Basic  nursing  skills: 
—Taking  and  recording  vital  signs: 
— Measuring  and  recording  height  and 

weight; 
— Caring  for  the  residents'  environment; 
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— Recognizing  abnormal  signs  and 

symptoms  of  common  diseases  and 

conditions;  and 
— Caring  for  residents  when  death  is 

imminent.  Personal  care  sktlts, 

incfudfrtg,  hot  not  Ihnited  to: 
—Bathing; 

— Grooming,  inchiding  month  carer 
— Dressing; 
—Toileting; 

— Assisting  with  eating  and  hydration; 
— Proper  feeding  tecbniquet; 
— Skin  care;  and 
— ^Transfers,  positioning,  and  turning. 

Mental  health  and  social  service 
needs: 
— Modifying  aide's  behavior  in  response 

to  residents'  behavior; 
— Identifying  developmental  tasks 

associated  with  the  aging  process; 
— Behavior  management  by  reinforcing 

appropriate  behavior  and  reducing  or 

eliminating  inappropriate  behavior; 
— Allowing  the  resident  to  make 

personal  choices,  providing  and 

reinforcing  other  behavior  consistent 

with  the  resident's  dignity;  and 
— Using  the  resident's  family  as  a  source 

of  emotional  support. 

Care  of  cognitively  impaired 
residents: 
— ^Techniques  for  addressing  the  unique 

needs  and  behaviors  of  individuals 

with  dementia  (Alzheimer's  and 

others  J; 
— Commnnicatrrrg  with  cognitivery 

Impaired  residents; 
— Understanding  the  behavior  of 

cognitively  impaired  residents; 
— Appropriate  responses  to  the  behavior 

of  cognitively  impaired  residents;  and 
— Methods  of  reducing  the  effects  of 

cognitive  impairments. 

Basic  restorative  services: 
— Training  the  resident  in  self  care 

according  to  the  resident's  abilities; 
— Use  of  assistive  devices  in 

transferring,  ambulation,  eating,  and 

dressing; 
— Maintenance  of  range  of  motion; 
^Proper  turning  and  positioning  in  bed 

and  chair 
— Bowel  and  bladder  training;  and 
— Care  and  use  of  prosthetic  and 

orthotic  devices. 

Residents'  Rights: 

— Providing  privacy  and  maintenance  of 

confidentiality; 
— Promoting  the  residents'  right  to  make 

personal  choices  to  accommodate 

their  needs; 
— Giving  assistance  in  resolving 

grievances  and  disputes; 
— Providing  needed  assistance  in  getting 

to  and  participating  in  resident  and 

family  groups  and  other  activities; 
— Maintaining  care  and  security  of 

residents'  personal  possessions; 


— Providing  care  which  maintains  the 

resident  free  from  abuse, 

mistreatment,  and  neglect,  and  the 

need  to  report  any  such  instance  to 

appropriate  facility  staff;  and 
— Maintaining  the  resident's 

environment  and  care  to  avoid  the 

need  for  restraints. 

We  proposed  that  do  nurse  aide  may 
be  charged  for  any  portion  of  a 
NATCEP,  including  any  fees  for 
textbooks  or  other  required  course 
materials. 

•  In  i  483.154.  Nurse  aide  competency 
evaluation  programs,  we  proposed  to 
include  the  requirements  for  NATCEPs 
to  be  (rffered  or  approved  by  the  State. 
We  would  require  that  the  State  inform 
in  advance  any  individual  who  takes  the 
competency  evaluation  that  a  record  of 
the  successful  completion  of  the 
evaluation  wiU  be  included  in  the  State's 
nurse  aide  registry  established  under 
§  483.156. 

We  proposed  that  the  competency 
evaluation  must  allow  an  aide  to 
establish  competency  through  methods 
other  than  passing  a  written 
examination;  address  each  course 
requirement  specified;  be  developed 
from  a  pool  of  test  questions,  only  a 
portion  of  which  is  used  in  any  one 
examination;  and  maintain  the  integrity 
of  examinations  and  the  examination 
process.  The  competency  evaluation 
must  inchide  a  demonstration  of  the 
tasks  that  the  individual  will  be 
expected  to  perform  as  part  of  his  or  her 
function  as  a  nurse  aide. 

We  proposed  specific  requirements 
that  govern  the  administration  of  the 
competency  evaluation.  We  would 
require  that  only  the  State  or  a  State- 
approved  entity  which  is  neither  a 
Medicare  SNfF  or  a  Medicaid  NF 
administer  and  evaluation  the 
competency  evaluation.  We  would 
require  the  skills  demonstration  part  of 
the  evaluation  be  performed  in  a  facihty 
or  laboratory  setting  comparable  to  the 
setting  in  which  the  individual  will 
function  as  a  nurse  aide,  and  be 
administered  and  e\'aluated  bj'  a 
registered  nurse  with  at  least  one  year's 
experience  in  providing  care  of  the 
elderly  or  the  chronically  ill  of  any  age. 

We  proposed  that  nurse  aides  may  be 
permitted  to  have  the  competency 
evaluation  performed  at  the  facility  in 
which  they  are  or  will  be  employed 
unless  the  facility  is  out  of  compliance 
with  any  of  the  requirements  of 
participation  within  any  of  the  24 
months  prior  to  the  evaluations.  We 
would  authorize  the  State  to  permit  the 
examination  to  be  proctored  by  facility 
personnel  if  the  State  finds  that  the 
procedure  adopted  by  the  facility 


ensures  that  the  CEP  is  secure  from 
tampering;  is  standardized  and  scored 
by  a  testing,  education,  or  other 
organization  approved  by  the  State;  and 
requires  no  scoring  by  the  facility 
personnel.  The  State  would  not  be 
permitted  to  have  fadlity  personnel 
proctor  the  skills  demonstration  portion 
of  the  evaluation.  The  State  would  be 
required  to  retract  the  right  to  proctor 
nurse  aide  competency  evaluations  from 
facilities  in  which  the  State  finds  any 
evidence  of  impropriety,  including 
evidence  of  tampering  by  facility  stafi'. 

We  would  permit  the  State  to 
establish  the  overall  standard  for 
satisfactory  completion  of  its  approved 
CEP  but  would  require  States,  at  a 
minimum,  to  require  the  individual  to 
complete  successfully  all  of  the  persooal 
care  skills  specified  in  i  483.152(bH3) 
and  any  others  they  would  be  permitted 
to  perform  in  the  facility.  We  also 
proposed  to  require  that  a  record  of 
successful  completion  of  the  CEP  be 
included  in  the  nurse  aide  registry 
esUblished  under  i  483.156  within  30 
days  of  the  date  the  individnai  is  focnd 
to  be  competent 

We  would  require  the  State  to  advise 
any  individual  who  fails  to  complete  the 
examination  satisfactorily  of  the  areas 
of  inadequacy  and  that  he  or  she  has  at 
least  three  opportunities  to  take  the 
evaluation.  'The  State  wouid  be 
permitted  to  impose  a  maxinnan  (bat  no 
less  than  three)  upon  the  number  of 
times  an  itMlividual  may  attempt  to 
complete  the  competency  evaluation 
successfully. 

•  In  5  483.156,  Registry  of  nurse  aides, 
we  proposed  requirements  concerning 
the  establishment,  operation  and 
content  of  the  nurse  aide  registry,  and 
disclosure  of  rnformafion  from  the 
registry  to  facilities  and  other  interested 
parties.  We  proposed  that  the  registry, 
which  at  State  option  could  include 
home  health  aides  who  have 
successfully  completed  a  home  health 
aide  competency  evaluation  program 
approved  by  the  State,  be  accessible  to 
the  public  and  health  providers  on  a 
fixed  schedule  set  by  the  State  of  at 
least  six  hours  per  day  between  the 
hours  of  7  a.m.  and  6  p.m.,  local  time, 
Monday  through  Friday,  except  for  State 
and  Federal  holidays,  and  notify 
facilities  in  advance  of  changes  in  the 
hours  of  operations;  include  a  process  to 
respond  timely  to  written  and  telephone 
inquiries  that  request  information  from 
the  registry;  and  provide  that  any 
response  to  an  inquiry  that  includes  a 
finding  of  abuse,  neglect  or 
misappropriation  of  property  also 
include  any  statement  made  by  the 
nurse  aide  disputing  the  finding. 
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We  would  permit  the  State  to  contract 
the  daily  operation  and  maintenance  of 
the  registry  to  a  non-State  entity, 
provided  the  State  maintains 
accountability  for  overall  operation  of 
the  registry  and  compliance  with  our 
requirements.  However,  only  the  State 
survey  and  certification  agency  would 
be  permitted  to  place  findings  of  abuse, 
neglect,  and  misappropriation  of 
property  on  the  registry.  We  would 
require  that  the  State  renew  a  nurse 
aide's  registration  at  least  once  every 
two  years  on  a  schedule  set  by  the 
State.  The  State  would  be  allowed  to 
charge  registration  fees  from  individuals 
listed  in  the  registry. 

We  proposed  the  nurse  aide  registry 
at  a  minimum  include  the  individual's 
full  name,  maiden  name  and  any  other 
surnames  used,  last  known  home 
address,  and  date  of  birth;  the 
individual's  last  known  employer  and 
the  date  of  hiring  and  termination  by 
that  employer  tjie  date  that  the 
individual  passed  the  competency 
evaluation  or  an  explanation  of  how  the 
individual  met  the  criteria  for  waiver, 
and  the  date  of  the  expiration  of  the 
individual's  current  registration;  and  the 
name  and  address  of  the  entity  that 
administered  the  competency 
evaluation.  We  also  proposed  to  require 
States  to  include  specified  information 
on  any  fmding  by  the  State  of  abuse, 
neglect,  or  misappropriation  of  property 
by  an  individual  nurse  aide. 

The  State  could,  at  its  option,  exclude 
registry  entries  for  individuals  whose 
registrations  have  expired  or  for 
individuals  who  have  ceased  to  function 
as  nurse  aides,  unless  the  registry  entry 
includes  documented  findings  of  abuse, 
neglect,  or  misappropriation  of  property. 

We  proposed  to  require  the  State  to 
provide  the  nurse  aide  with  a  copy  of  all 
information  contained  in  the  registry 
and  permit  the  nurse  aide  to  correct  any 
misstatements  or  inaccuracies.  The 
State  would  be  required  to  timely 
disclose  to  any  requester  whether  an 
individual  is  included  on  the  registry, 
the  date  of  the  competency  evaluation 
and  the  name  of  the  entity  that 
performed  the  competency  evaluation. 

•  In  new  $  483.158.  we  proposed  that 
nurse  aide  training  and  competency 
evaluation  expenditures  are  State 
administrative  costs,  and  clarified  that 
FFP  is  only  available  for  the  training 
and  competency  evaluation  of  nurse 
aides  who  are  employed  by  a  facility  or 
who  have  a  commitment  to  be  employed 
by  a  facility. 

III.  Discussion  of  Comments 

We  received  more  than  2,050 
comments  in  response  to  the  March  23, 
1990  proposed  rule.  Comments  were 
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submitted  from  State  agencies,  various 
associations  and  organizations 
representing  facilities,  and  medical  and 
other  professional  individuals.  Except 
for  a  discussion  of  general  comments, 
we  summarize  briefly,  in  the  numerical 
order  of  the  regulation,  the  provisions  of 
the  rule  generating  the  comments, 
indicate  individual  comments  and 
responses,  and  summarize  changes,  if 
any,  to  our  rules. 

General  Comments 

Comment:  A  few  commenters  asked 
that  HCFA  delay  implementation  of 
these  requirements  for  various  periods 
of  time.  A  few  commenters  asked  that 
these  requirements  not  be  implemented 
retroactively. 

Response:  We  have  established  an 
effective  date  of  April  1, 1992.  for  these 
regulations  and  have  not  implemented 
these  requirements  retroactively. 
However,  we  note  that  there  are  certain 
statutory  requirements  which  became 
effective  on  dates  specified  in  the 
statute,  regardless  of  the  Secretary's 
issuance  of  regulations.  Because  the 
effective  dates  for  these  provisions  are 
statutorily  mandated,  the  Secretary  does 
not  have  the  authority  to  delay  them. 
The  provisions  in  sections  1819(b)(5) 
and  1919(b)(5)  of  the  Act  have  a 
statutory  effective  date  of  October  1. 
1990.  Also,  according  to  sections  1819(e) 
and  1919(e)  of  the  Act.  States  musf  have 
specified  approved  CEPs  and  NATCEPs 
by  January  1. 1989.  must  have  provided 
for  review  and  approval  of  programs  by 
January  1, 1990,  and  must  have 
established  a  nurse  aide  registry  by 
January  1, 1989.  Until  the  effective  date 
of  these  regulations,  the  only 
requirements  that  are  effective  are  those 
at  sections  1819(b)(5).  1919(b)(5).  1819(e) 
(1)  and  (2).  1919(e)  (1)  and  (2).  1819(f)(2). 
and  1919(f)(2)  of  the  Act.  We  note  that 
prior  to  OBRA  '90,  sections  1819(e)(1) 
and  1919(e)(1)  of  the  Act  only  required 
States  to  use  the  requirements  of 
sections  1819(f)(2)(A)  and  1919(f)(2)(A) 
of  the  Act  in  approving  programs  if  the 
Secretary  had  not  issued  regulations. 
Sections  4008{h)(2)(I)  and  4801(e)(18)  of 
OBRA  "90  amended  sections  1819(e)(1) 
and  1919(e)(lj  of  the  Act  to  indicate  that 
all  requirements  in  sections  1819(f)(2) 
and  1919(f)(2)  of  the  Act  must  be 
considered  by  States  in  approving 
programs,  regardless  of  whether  the 
Secretary  has  issued  regulations. 
Sections  4008(h)(2)(J)  and  4801(e)(18)  of 
OBRA  '90  have  a  statutory  effective  date 
of  January  1, 1989.  Although  the  change 
in  the  requirements  that  States  must 
consider  in  approving  NATCEPs  and 
CEPs  was  made  effective  on  January  1. 
1989.  we  wish  to  emphasize  that  those 
individuals  who.  prior  to  the  issuance  of 


this  regulation,  completed  a  program 
based  on  pre-OBRA  '90  requirements 
are  not  required  to  be  retrained  or 
retested.  We  believe  it  would  be 
unreasonable  and  burdensome  to  apply 
requirements  unknown  to  States  at  the 
time  programs  were  approved  and 
offered. 

Comment:  One  commenter  disagreed 
with  the  statement  in  the  preamble  of 
the  NPRM  that  the  OBRA  '87 
requirements  were  essentially  self- 
implementing. 

Response:  Sections  4201(a)  and 
4211(a)  of  OBRA  '87.  as  well  as  section 
6901(b)  of  OBRA  '89,  specify  statutory 
dates  for  the  implementation  of  the 
provisions  contained  in  sections 
1819(b)(5).  1819(e)(1).  1919(b)(5),  and  • 
1919(e)(1)  of  the  Act.  In  addition, 
although  sections  1819(f)(2)  and 
1919(f)(2)  of  the  Act  charge  the  Secretary 
with  establishing  requirements  for  the 
review  and  approval  of  NATCEPs  and 
CEPs,  sections  1819(e)(1)  and  1919(e)(1) 
of  the  Act  provide  that  failure  of  the 
Secretary  to  establish  these 
requirements  does  not  relieve  States  of 
their  responsibilities  for  specification 
and  review  of  NATCEPs  and  CEPs. 
Thus,  States  and  facilities  are 
responsible  for  implementing  those 
provisions  regardless  of  whether 
regulations  have  been  promulgated. 

Comment:  Several  commenters 
asserted  that  comprehensive  nurse  aide 
training  should  not  be  a  Federal 
requirement  for  facilities,  and  suggested 
that  only  in-service  training  be  required 
or  that  requirements  for  nurse  aide 
training  be  left  exclusively  to  States. 

Response:  As  noted  above,  sections 
1819(fl(2)  and  1919(f)(2)  of  the  Act 
require  that  the  Secretary  promulgate 
requirements  for  NATCEPs  or  CEPs, 
sections  1819(e)(1)  and  1919(e)(1)  of  the 
Act  require  that  States  review  and 
approve  only  those  programs  that  meet 
the  Secretary's  requirements,  and 
sections  1819(b)(5)  and  1919(b)(5) 
require  that  facilities  use  only  nurse 
aides  who  have  completed  State- 
approved  NATCEPs  or  CEPs.  These 
provisions  do  not  allow  HCFA  the 
flexibility  to  ignore  the  nurse  aide 
training  requirements  or  delegate  the 
responsibility  for  establishing  these 
requirements  to  States.  Furthermore,  the 
Secretary  has  a  general  duty  and 
responsibility  to  assure  that  nurse  aide 
training.and  competency  requirements 
are  adequate  and  effective  to  protect 
and  promote  resident  health  and  safety. 
(See  sections  1819(d)(4),  1819(f)(1). 
1919(d)(4),  and  1919(fl(l)  of  the  Act.) 

Comment:  One  commenter  requested 
that  we  provide  waivers  to  the  nurse 
aide  training  and  competence  evaluation 
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requirements  for  facilities  that  have 
difficulty  attracting  a  sufficient  number 
of  nurse  ai<les. 

Response:  Sections  1819(bK51( A)  and 
1919(b)(5)(A)  of  the  Act  are  explicit  m 
the  requirement  ^at  facilities  use  only 
nurse  aides  who  have  completed  a 
NATCEP  or  CEP  and  are  competent  to 
provide  nursing  and  nursing-related 
services.  The  intent  of  the  requirements 
is  to  enhance  the  quality  of  caie 
provided  to  residents  of  facilities  by 
ensuring  that  nurse  aides  are  competent 
to  care  for  residents.  We  have  not 
provided  a  waiver  to  the  statutory 
requirements  for  facilities  that  have 
difficulty  attracting  nurse  aides  for  three 
reasons.  First,  we  believe  it  is 
impossible  for  a  facility  to  provide 
quality  care  without  competent  nurse 
aides.  Second,  such  a  waiver  would 
violate  sections  1819(b)(S)(A)  and 
1919(b)(5)(A)  of  the  Act.  Finally. 
Congress  provided  for  waivers  of  nurse 
staffing  IB  certain  drcumstaoces  (see 
sections  1819(b)(4)(CKii)  and 
19ig(b)(4|(C)(ii)  of  the  Act).  The  absence 
of  such  a  waiver  for  nurse  aides 
indicates  that  Congress  did  not  intend 
for  there  to  be  such  waivers. 

Comment-  One  conunenter  suggested 
that  each  State  have  an  advisory  panel 
for  nurse  aide  training  and  that  HCFA 
monitor  the  panel. 

Response:  We  believe  that  such  a 
requirement  would  impose  an 
unnecessary  hardship  on  States  and 
have  therefore  not  included  it  in  our 
regulations.  We  do,  however,  encourage. 
States  who  wish  to  develop  such  panels 
to  do  so. 

Comment:  One  commenter  suggested 
that  these  regulations  be  issued  on  a 
trial  basis. 

Response:  Sections  1819(fK2)  and 
1919(0  (2i  of  the  Act  require  the 
Secretary  to  establish  requirements  for 
NATCEPt  and  CEPs.  and  we  have 
prepared  our  regulations  based  on  these 
statutory  provisions,  which  do  not 
contemplate  the  issuance  of  regulations 
on  a  trial  basis.  We  do.,  however, 
continually  monitor  the  efficacy  and 
equity  oi  regulations,  and  will  revise  the 
nurse  aide  training  and  competency 
regulations  as  necessary. 

CommeoL  Several  commenters 
addressed  interstate  reciprocity  for 
NATCEPs  and  CEPs.  Some  requested 
that  we  require  development  of 
interstate  rec^>rocity  agreements,  while 
others  indicated  that  interstate 
reciprocity  is  unnecessary.  One 
commenter  asked  if  nurse  aides  will 
have  to  attend  new  programs  when  they 
seek  employment  in  different  States.  A 
few  coHimenters  believed  that  there 
should  be  a  national  program. 


Response:  We  believe  the  statute 
recognizes  that,  not  withstanding 
minimum  Federal  requirements.  State 
requirements  for  nurse  aide  training  can 
vary  from  State  to  State,  and  that  some 
States  may  require  nurse  aides  to  meet 
State  as  well  as  Federal  standards.  We 
believe  it  is  inappropriate  for  HCFA  to 
reduce  such  State  flextbility  and 
mandate  reciprocity  agreements  or  a 
natioiial  program. 

Section  431. 120    State  Requirements 
With  Respect  to  Nursing  Facilities 

Summary  of  NPRM  Provisions 

Section  431.120  specified  that  in  order 
for  a  State  plan  to  be  approved,  it  must 
provide  that  the  requirements  for 
NATCEPs  and  CEPs  and  the  nurse  aide 
registry  are  met,  and  must  specify  the 
procedures  and  rules  that  the  State 
follows  in  carrying  out  the  specified 
requirements,  including  review  and 
approval  of  State-operated  programs. 

Summary  of  Changes  to  Section  431.120 

We  received  no  public  comments  on 
§  431.120,  and  are  therefore  finalizing 
this  section  of  the  regulation  as 
proposed. 

Section  433. 15    Rates  ofFFPfor 
Administration 

Sununary  of  NPRM  Provisions 

SectioD  433.15  ^lecified  the  FFP  rates 

for  administration  associated  with 
NATCEPs  and  CEPs.  It  specified  that  for 
calendar  quarters  beginning  on  or  after 
July  1, 1986  and  before  July  1. 1990.  the 
FFP  rate  will  be  the  lesser  of  90  percent 
or  the  Federal  medical  assistance 
percentage  plus  25  percentage  points; 
and  for  calendar  quarters  beginning 
after  July  ),  199a  the  FFP  rate  will  be  50 
percent. 

Comments  and  Responses 

Comment  A  couple  of  commenters 
requested  that  the  enhanced  matchix;g 
rate  for  expenses  relating  to  NATCEPs 
and  CEI*8  be  extended  beyond  the 
period  specified  in  the  NFilM. 

Response:  Section  4aoi(a)(8)  of  OBRA 
"90  extends  the  period  for  which 
enhanced  matching  rates  for  expenses 
relating  to  NATCEPs  and  CEPs  is 
available  to  October  1. 19ea 

Comment:  Some  commenters 
indicated  that  costs  for  NATCEPs 
should  not  be  reimbursed  as 
administrative  expenses. 

Response:  Section  6901(bK5)  of  C^RA 
'89,  which  clarifies  the  temporary 
enhanced  Federal  funding  for  NATCEPs 
and  CEPs.  amended  section  1903(aX2)iB) 
of  the  Act.  which  deals  with 
administrative  expenses.  We  therefore 
believe  Congress  did  not  intend  for 


NATCFJ%  to  be  rermborsed  except  as  an 
administrative  expense. 

Comment:  One  commcrrter  asked  for 
clarificatian  regarding  which  costs  arc 
to  be  reimbursed  at  the  administrative 
expenses  FFP  matching  rate.  Okie 
coaunenter  asked  how  in-service 
education  will  be  reimbursed.  Another 
commenter  asked  if  the  Stale  agency 
could  receive  FFP  for  NATCEPs. 

Response:  All  State  and  facility  costs 
for  N.ATCEPs  and  CEPs,  such  as  review 
and  approval  of  programs. 
administration  of  programs  and  books, 
are  to  be  reimbursed  at  the 
administrative  match.  In-service 
education  is  a  facility  expense,  not  a 
cost  associated  with  NATCEPs  or  CEPS; 
therefore,  it  is  reimbursed  at  the  State's 
Federal  medical  assistance  percentage. 
The  State  agency  can  receive  funding  for 
the  costs  of  NATCEPs  and  CEPs  at  the 
enhanced  rate  for  the  period  of  time 
spedfied  in  section  8901(bJf5I  of  OBRA 
"89. 

Comment:  A  number  of  commenters 
expressed  concern  that  fadhties  would 
not  receive  enovgh  money  to  aieet  the 
nurse  aide  training  and  competency 
requirements.  Others  asked  that  limits 
be  placed  on  the  amount  of  money  that 
can  be  charged  for  NATCEPs. 

Response:  Until  October  1, 199ft 
pajnnent  for  experiditures  for  activities 
relating  to  NATCEPs  and  CEPs  will  not 
take  into  account  or  allocate  amounts  on 
the  basis  of  the  proportion  of  residents 
of  facilities  that  are  entitled  to  Metficare 
or  Medicaid.  After  October  1, 1990,  costs 
are  apportioned  between  the  Medicare 
and  Ftfedicaid  programs.  The  Federal 
government  will  match  State 
expenditures  at  the  rates  discussed 
above;  however,  we  cannot  determine 
how  much  States  should  spend. 
Therefore,  we  cannot  accept  these 
comments. 

CammenL  A  few  commeaters  asked 
questions  about  funding  for  the  registry. 
Others  wondered  if  there  would  be 
funding  for  the  costs  of  maintaining 
home  health  aides  on  the  registry. 

Response  Section  1903(a)(2)(B)  of  the 
Act.  which  specifics  the  matching  rate 
for  NATCEPs,  does  not  apply  to 
expenditures  incurred  in  complying  with 
the  nurse  aide  registry  requirements. 
Those  expenditures  are  reimbursed 
under  section  1903(a)(7)  of  the  Act. 
whidi  deals  with  expenditures 
necessary  for  the  general  administratioo 
of  the  State  Plan,  and  will  be  natched  at 
the  SO  percent  rate  with  no 
enharu:enienL  If  a  State  chooses  to 
indnde  home  health  aides  on  the 
registry,  these  costs  will  also  be 
matched  at  the  SO  percent  rate. 
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Comment-  One  commenter  asked 
about  apportioning  funds  between 
Medicare  and  Medicaid. 

Response:  Section  6901(b](5)(B]  of 
OBRA  '89  specifies  that  no  expenditures 
for  NATCEPs.  whether  incurred  by 
facilities  or  the  State,  will  be  allocated 
to  Medicare  before  October  1, 1990. 
After  October  1, 1990.  States  may  claim 
FFP  for  the  Medicaid  portion  of  the  State 
administrative  expenditures  for  the 
NATCEPs,  allocating  a  portion  to 
Medicare.  Additional  guidance  on  these 
issues  is  provided  in  the  May  1990  State 
Medicaid  Manual  Issuance  Number  66. 

Summary  of  Changes  to  Section  433.15 

After  consideration  of  the  public 
comments,  and  for  the  reasons  stated  in 
our  responses  to  those  comments,  we 
are  fmalizing  S  433.15  as  proposed,  wi^ 
the  exception  of  clarifying  that  FFP  is 
available  at  the  50  percent  matching  rate 
for  calendar  quarters  beginning  on  or 
after  October  1. 1990. 

Section  483. 75(g)    Level  B  Requirement: 
Required  Training  of  Nurse  Aides  (Now 
Redesignated  as  Section  483.75(e) 
Required  Training  of  Nurse  Aides) 

Summary  of  NPRM  Provisions 

Section  4d3.75(g)  contained  nurse  aide 
training  and  competency  requirements 
for  long-term  care  facilities.  This  section 
specified  the  general  rule  for  the 
employability  of  nurse  aides  in  a 
facility,  requirements  for  nurse  aide 
competency,  registry  verification, 
required  retraining,  and  ongoing  in- 
service  education  programs,  and 
specified  the  definition  of  nurse  aide. 

Comments  and  Responses 

General 

Comment  Several  commenters  were 
confused  by  the  use  of  the  Level  B 
designation.  One  commenter  agreed  that 
nurse  aide  training  should  be  a  Level  B 
requirement,  while  others  requested  that 
nurse  aide  training  be  changed  to  a 
Level  A  requirement  to  indicate  its 
importance.  One  commenter  requested 
that  this  format  be  changed  because 
Level  A  and  Level  B  requirements  are 
going  to  be  deleted  from  the  long-term 
care  regulations. 

Response:  The  Level  A  and  Level  B 
designations  in  the  long-term  care 
regulations  were  never  intended  to 
imply  a  hierarchy  of  importance,  and  it 
was  intended  that  both  levels  be  equally 
enforced.  In  an  attempt  to  prevent  any 
further  confusion  on  the  issue,  we  are.  in 
a  separate  rule,  deleting  from  part  483, 
Requirements  for  States  and  Long  Term 
Care  Facilities,  all  references  to  Level  A 
and  Level  B  requirements. 


UMI 


Comment:  The  NPRM  contained  a 
requirement  that  facilities  must  provide 
competency  evaluation  preparation  for 
individuals  used  as  nurse  aides  before 
January  1, 1990  in  order  that  such 
individuals  could  complete  a  CEP  before 
October  1, 1990.  A  number  of 
commenters  requested  that  we  define 
what  preparation  should  be  given.  Other 
commenters  indicated  that  if  the  final 
regulation  does  not  become  effective 
until  after  October  1. 1990,  the 
requirement  is  extraneous  and  should  be 
deleted. 

Response:  Although  this  requirement 
was  based  on  sections  1819(b)(5)(B]  and 
1919(b)(5)(B)  of  the  Act  and,  because  it 
is  a  statutory  requirement,  was  legally 
binding  upon  facilities,  we  are  not 
including  it  in  this  rule  because  the 
actions  it  requires  must  have  been  taken 
before  the  effective  date  of  this  final 
rule. 

Section  483. 75(g)(1)    General  Rule. 
(Now  Redesignated  as  Section 
483.75(e)(2)) 

Summary  of  NPRM  Provisions 

Section  483.75(g)(1)  specified  that  a 
facility  must  not  use  any  individual 
working  in  the  facility  as  a  nurse  aide 
for  more  than  4  months,  on  a  full-time, 
temporary,  per  diem,  or  other  basis, 
unless  that  individual  is  competent  to 
provide  nursing  and  nursing-related 
services  and  has  completed  a  NATCEP 
or  a  CEP  approved  by  the  State;  or  that 
individual  has  been  deemed  competent 
under  the  waiver  of  requirements 
provided  in  S  483.150  (discussed  later  in 
this  preamble). 

Comments  and  Responses 

Comment  Several  commenters 
requested  clarification  of  who  is 
required  to  complete  NATCEPs  and  who 
is  required  to  complete  CEPs  only.  A 
few  commenters  indicated  that  all 
individuals  should  be  required  to 
complete  NATCEPs. 

Response:  Sections  1819(b)(5)  and 
1919(b)(5)  of  the  Act  require  that  all 
individuals  employed  by  a  facility  as 
nurse  aides  must  have  completed  either 
a  NATCEP  or  CEP.  or  be  deemed  to 
have  done  so  or  have  the  requirement 
waived.  This  means  that  successful 
completion  of  either  program,  or  the 
deeming  or  waiving  of  the  requirement, 
will  make  a  nurse  aide  employable  by  a 
facility  if  the  nurse  aide  is  competent  to 
provide  nursing  or  nursing-related 
services. 

Comment:  Several  commenters 
suggested  that  the  four  months  in  which 
facilities  may  use  individuals  who  have 
not  completed  a  NATCEP  or  CEP  should 
be  extended  for  facilities  with  programs 


that  have  more  hours  than  the  75 
required  by  the  statute,  or  for  other 
special  circumstances  (e.g.,  for 
individuals  who  have  not  successfully 
completed  the  competency  evaluation 
and  are  waiting  to  take  the  test  again). 
One  commenter  indicated  that  adhering 
to  the  four-month  time  frame  would 
aggravate  current  staff  shortages. 

Response:  This  time  frame  is  required 
by  sections  1819(b)(5)(A)  and 
1919(b)(5)(A)  of  the  Act.  The  statute 
does  not  give  the  Secretary  the  authority 
to  extend  this  time  frame.  We  note  that 
sections  4008(h)(1)(B)  and  4801(a)(2)  of 
OBRA  '90  amended  these  sections  of  the 
Act  to  indicate  that  temporary,  per  diem, 
leased,  or  any  other  non-full-time 
individuals  must  have  already 
completed  a  NATCEP  or  CEP  to  be  used 
as  a  nurse  aide.  We  have  revised  our 
regulations  to  reflect  this  change  in  the 
statute. 

Comment  One  commenter  questioned 
whether  distinct  part  facilities  (facilities 
that  are  separate,  physically  identifiable 
portions  of  larger  institutions)  could  use 
hospital  aides  as  relief  for  nurse  aides. 

Response:  The  nurse  aide  training  and 
competency  requirements  in  sections 
1819  and  1919  of  the  Act  do  not 
distinguish  distinct  part  facilities  from 
other  facilities.  Therefore,  distinct  part 
facilities  may  use  hospital  aides  as  relief 
for  nurse  aides  only  if  the  hospital  aides 
meet  the  nurse  aide  training  and/or 
competency  evaluation  requirements. 

Comment  Several  commenters 
indicated  that  nurse  aides  from  pools  or 
temporary  agencies  should  be  required 
to  meet  training  and  competency 
evaluation  requirements.  One 
commenter  indicated  that  temporary 
aides  should  be  prevented  from  eluding 
requirements  by  working  no  more  than  4 
months  at  any  given  facility.  One 
commenter  wanted  assurances  that 
facilities  would  not  be  allowed  to  use 
temporary  aides  without  appropriate 
documentation  from  the  nurse  aide 
registry.  A  few  commenters  wanted  to 
know  what  requirements  pool  nurse 
aides  would  be  required  to  meet. 

Response:  While  the  nurse  aide 
requirements  in  sections  1819(b)(5)  and 
1919(b)(5)  of  the  Act  do  not  place 
specific  requirements  on  temporary 
agencies  who  employ  nurse  aides,  the 
requirements  they  place  on  facilities 
prevent  temporary  aides  from  eluding 
the  training  and  competency  evaluation 
requirements.  Facilities  are  permitted  to 
use  only  nurse  aides  who  meet  the 
statutory  requirements,  and  sections 
4008(h)(1)(B)  and  4801(a)(2)  of  OBRA  '90 
amended  sections  1819(b)(5)(A)  and 
1919(b)(5)(A)  of  the  Act  to  indicate  that 
temporary  aides  used  by  the  facility 
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must  have  completed  a  NATCEP  or  CEP 
approved  by  the  State  and  be  competent 
to  provide  nursing  and  nursing-related 
services.  Facilities  must  also  meet  the 
registry  verification  requirements 
specified  in  this  final  rule  at  new 
§  483.75(e)(5]  for  temporary  aides. 

Comment:  In  our  March  23, 1990 
NPRM,  we  requested  public  comment  on 
whether  private  duty  aides  or  sitters 
(aiues  who  are  employed  by  the  resident 
or  the  resident's  family  and  are  not 
employed  by  a  facility]  should  be 
required  to  meet  the  nurse  aide 
requirements  proposed  in  §  483.75(g)(1). 
Commenters  who  stated  that  these 
individuals  should  meet  the 
requirements  indicated  that  facilities 
were  responsible  for  all  care  that  sitters 
provide  and  that  meeting  the 
requirements  was  important  for  resident 
safety  and  quality  of  life.  One 
commenter  asked  that  facilities  be 
allowed  not  to  permit  sitters. 

Commenters  who  indicated  that 
sitters  should  not  be  required  to  meet 
the  requirements  indicated  that  sitters 
8'e  often  family  members  or  friends  who 
perform  limited  services  for  a  small 
slipend.  The  residents'  right  to  hire 
whomever  they  wish  was  also 
discussed.  Some  commenters  pointed 
out  that  sitters  are  generally  not  used  by 
facilities  and  indicated  that  facilities 
should  not  be  held  accountable  for 
sitters'  actions.  Many  commenters 
indicated  that  private  duty  aides  were 
different  from  sitters,  that  sitters  merely 
read  or  provide  companionship  or 
perform  a  few  minor  services,  while 
private  duty  aides  perform  the  full  range 
of  nurse  aide  duties.  Some  commenters 
requested  that  we  defer  to  facilities  in 
this  area.  A  couple  of  commenters 
indicated  that  private  duty  aides 
employed  by  a  facility  (i.e.,  nurse  aides 
assigned  exclusively  to  one  resident) 
should  be  required  to  meet  the 
requirements.  Finally,  commenters 
wanted  assurances  that  fhe  use  of 
sitters  did  not  remove  a  facility's 
responsibihty  to  provide  a  sufficient 
number  of  nurse  aides. 

Response:  After  consideration  of 
these  comments,  we  have  decided  not  to 
require  sitters  and  other  individuals 
hired  by  individual  residents  and  their 
families  to  meet  the  nurse  aide 
requirements.  These  individuals  are  not 
used  or  employed  by  facilities,  and  we 
therefore  believe  that  it  would  be 
inappropriate  for  us  to  require  these 
individuals  to  meet  the  requirements. 
We  do  encourage  facilities  to  develop 
their  own  policies  as  to  the  role  of 
sitters,  but  stress  that  facilities  are 
responsible  for  providing  adequate  staff, 
regardless  of  the  presence  of  sitters,  and 


will  be  held  accountable  for  the  quality 
of  care  provided  to  residents. 

Comment:  A  few  commenters 
requested  that  the  use  of  volunteers  and 
sitters  be  discussed  in  the  residents' 
individual  care  plans. 

Response:  OBRA  '87  does  not  require 
that  volunteers  and  sitters  be  discussed 
in  care  plans,  and  we  believe  that  such  a 
requirement  would  impose  an 
unnecessary  paperwork  burden  on 
facilities. 

Comment:  Some  commenters 
indicated  that  volunteers  should  not  be 
allowed  to  provide  nurse  aide  services 
unless  they  meet  the  training  and 
competency  requirements  in 
§  483.75(g)(1)  (now  redesignated  as 
§  483.75(e)(2)). 

Response:  The  statutory  definition  of 
c  nurse  aide  in  sections  1819(b)(5)(E') 
and  1919(b)(5)(F)  of  the  Act  clearly 
indicates  that  individuals  who  volunteer 
are  not  included  in  the  definition  of  a 
nurse  aide.  While  we  recognize  that  this 
suggestion  may  have  potential  benefits, 
v\  e  believe  these  benefits  would  be 
rr'fset  by  the  potential  discouraging 
effect  on  volunteerism  that  such  a 
requirement  would  have. 

Comment:  A  few  commenters 
provided  suggestions  on  requiring 
informal  training  (i.e.  training  that  does 
not  meet  the  requirements  of  §§  483.151 
through  483.154)  for  volunteers.  One . 
commenter  suggested  that  HCFA 
develop  procedures  to  ensure  that 
physical  therapy  assistants  and 
dieticians'  aides  are  trained  and 
competent  to  perform  their  services 
although  they  should  not  be  required  to 
complete  a  NATCEP  or  CEP. 

Response:  While  we  believe  these  are 
sensible  and  prudent  suggestions  and 
encourage  facilities  to  provide  informal 
training  to  all  individuals  who  may 
benefit  from  the  training,  we  believe 
facilities  should  have  fiexibility  to 
determine  which  individuals  need  to  be 
trained.  We  reiterate  that  facilities  are 
responsible  for  all  of  the  care  provided 
to  their  residents. 

Section  483.75(g)(3)    Competency  (Now 
Redesignated  as  Section  483.75(ej(4)) 

Summary  of  NPRM  Provisions 

Section  483.75(g)(3)  specified  that  a 
facility  may  permit  an  individual  to 
serve  as  a  nurse  aide  or  provide  services 
of  a  type  for  which  the  individual  has 
not  demonstrated  competence  only 
when  the  individual  is  in  a  NATCEP  or 
CEP  approved  by  the  State  and  the 
facility  has  asked  and  not  yet  evaluated 
a  reply  from  the  State  registry  for 
information  concerning  the  individual. 


Comments  and  Responses 

Comment:  Many  commenters 
requested  clarification  as  to  whether 
individuals  who  have  been  employed  by 
a  facility  for  less  than  four  months  and 
have  not  yet  completed  a  NATCEP  may 
serve  as  a  nurse  aide.  Some  commenters 
indicated  that  we  should  specifically 
allow  individuals  who  have  not  yet 
started  a  NATCEP  to  serve  as  nurse 
aides.  Others  requested  that  no  one  be 
allowed  to  serve  as  nurse  aides  until  he 
or  she  has  completed  a  NATCEP  or  CEP. 

Response:  Sections  1819(b)(5)(C)  and 
1919(b)(5)(C)  of  the  Act  specify  that  a 
facility  must  not  permit  an  individual, 
other  than  in  a  NATCEP  approved  by 
the  State,  to  serve  as  a  nurse  aide  or 
provide  services  of  a  type  for  which  the 
individual  has  not  demonstrated 
competency.  Sections  1819(b)(5)(A)  and 
1919(b)(5)(A)  of  the  Act  (as  amended  by 
sections  4008(h)(1)(B)  and  4801(a)(2)  of 
OBRA  *90)  also  require  that  facilities  not 
use  an  individual  as  a  nurse  aide  on  a 
full-time  basis  for  more  than  four 
months  unless  the  individual  has 
completed  a  NATCEP  approved  by  the 
State  and  prohibit  facilities  from  using 
individuals  on  a  temporary,  per  diem, 
leased,  or  any  other  basis  other  than  a 
fall-time  employee  as  nurse  aides  unless 
they  have  already  completed  a  NATCEP 
or  CEP  and  are  competent  to  provide 
nursing  or  nursing-related  services. 
Therefore,  a  facility  may  only  permit  an 
individual  who  has  worked  less  than 
four  months  in  the  facility  to  serve  as  a 
nurse  aide  or  provide  services  for  which 
the  individual  has  not  demonstrated 
competence  only  when  the  individual  is 
a  full-time  employee  and  is  in  a 
NATCEP  approved  by  the  State.  We 
have  revised  the  provision  in 
§  483.75(g)(3)  (now  redesignated  as 
§  483.75(e)(4))  to  stale  this  requirement 
clearly.  Thus,  during  the  four-month 
period  discussed  in  §  483.75(g)(1). 
General  Rule  (now  redesignated  as 
§  483.75(e)(2)),  full-time  employees  who 
are  in  a  NATCEP  may  serve  as  nurse 
aides,  and  individuals  who  have  not  yet 
started  a  NATCEP  may  not  serve  as 
nurse  aides  regardless  of  whether  they 
are  full-time  employees.  The  question  of 
when  individuals  who  are  in  NATCEPs 
are  allowed  to  perform  services  will  be 
addressed  later  in  this  preamble  in  the 
discussion  on  requirements  for  approval 
of  NATCEPs. 

Comment:  One  commenter  asked 
whether  an  individual  who  has  been 
employed  by  a  facility  for  less  than  four 
months  and  has  completed  only  a  CEP 
and  is  awaiting  the  results  of  the 
evaluation  may  serve  as  a  nurse  aide. 
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Response:  Individuals  who  have  taken 
the  competency  evaluation  as  part  of  a 
NATCEP  may  be  considered  still  to  be 
in  the  program  and  may  continue  to 
sen'e  as  a  nurse  aide,  as  discussed 
above.  Individuals  who  have  completed 
only  a  CEP  may  not  serve  as  a  nurse 
aide  until  results  indicating  successful 
completion  of  the  evaluation  are 
obtained. 

Comment:  A  few  commenters 
requested  clarification  on  what  role 
nurse  aide  registry  verification  has  in 
the  employability  of  nurse  aides.  Some 
indicated  that  individuals  who  have 
successfully  completed  a  NATCEP  or 
CEP  but  have  not  yet  been  placed  on  the 
registry  should  be  allowed  to  be 
employed  One  commenter  requested 
that  temporary  employment  of  an 
individual  be  allowed  when  the  registry 
is  dosed.  Others  requested  that  facilities 
not  be  allowed  to  hire  any  individual 
without  receiving  all  clearances  from  the 
registry. 

Response:  Sections  1819(b)(5)(C)  and 
1919(b)(5)(C)  of  the  Act  indicate  that, 
unless  an  individual  is  in  a  NATCEP.  a 
facility  may  not  use  an  individual  as  a 
nurse  aide  unless  the  individual  is 
competent  to  provide  services  and  the 
facility  inquired  with  the  registry  about 
information  contained  on  that 
individual  To  clarify  our  regulations  for 
this  requirement  we  have  revised  the 
provisions  in  proposed  S  483.75(g)(3} 
(now  redesignated  as  S  483.75(e)(4))  by 
removing  from  this  section  the 
requirement  that  facihties  permit 
individuals  to  serve  as  nurse  aides  only 
when  the  facility  has  asked  and  not  yet 
evaluated  a  reply  from  the  State  registry 
for  information  concerning  the 
individual,  and  placing,  and  further 
amending,  the  provision  in  a  new 
§  483.75(e)(5).  Registry  verification.  This 
new  section  specifies  that  before 
allowing  an  individual  to  serve  as  a 
nursl  aide,  a  facility  must  receive 
registry  verification  that  the  individual 
has  met  competency  evaluation 
requirements  unless  the  individual  can 
prove  that  he  or  she  has  recently 
successfully  completed  a  NATCEP  or 
CEP  approved  by  the  State  and  has  not 
yet  been  included  in  the  registry,  or  the 
individual  is  in  a  NATCEP  approved  by 
the  State.  Facilities  must  determine 
whether  individuals  who  have  recently 
completed  a  CEP  or  NATCEP  actually 
become  registered.  We  believe  that  a 
facility  must  receive  a  response  from  the 
registry  before  using  an  individual  as  a 
nurse  aide.  TTierefore,  we  have  not 
permitted  temporary  employment  while 
the  registry  is  closed  We  note  that 
facilities  must  receive  a  response  from 
all  registries  they  are  required  to  contact 
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before  using  an  individual  as  a  nurse 
aide.  This  applies  to  individuals  who 
have  recently  completed  a  NATCEP  or 
CEP  as  well  as  other  individuals 
because  of  the  possibility  that  adverse 
findings  might  exist  in  other  States. 

Furthermore,  we  have  added  a  new 
S  483.75(e)(6).  Multi-State  registry 
verification,  which  requires  that,  before 
allowing  an  individual  to  serve  as  a 
nurse  aide,  a  facility  must  seek 
information  from  all  State  nurse  aide 
registries  established  under  sections 
1819(e)(2)(A)  or  1919(e)(2)(A)  of  the  Act 
the  facility  believes  will  include 
information  on  the  individual.  This  new 
provision  is  required  by  sections 
4008(h)(1)(C)  and  4801(a)(3)  of  OBRA  '90. 

Section  483.75(g)(4)    Required 
Retraining  (Now  Redesignated  as 
Section  483.75(e)(7)) 

Summary  of  NPRM  Provisions 

Section  483.75(g)(4)  specified  that 
when  an  individual  has  not  performed 
paid  nursing  or  nursing-related  services 
for  a  continuous  period  of  24 
consecutive  months  since  the  most 
recent  completion  of  a  NATCEP.  the 
facility  must  require  the  individual  to 
complete  a  new  NATCEP. 

Comments  and  Responses 

Comment  Several  commenters 
indicated  that  the  requirement  for 
retraining  of  nurse  aides  who  have  not 
performed  nursing  or  nursing-related 
services  for  monetary  compensation  for 
the  24  months  prior  to  their  most  recent 
completion  of  a  NATCEP  should  be 
clarified  to  reflect  that  individuals  must 
actually  fail  to  perform  services  for  24 
consecutive  months  to  require 
retraining.  A  number  of  commenters 
requested  that  the  required  retraining 
requirement  be  deleted  from  the  final 
regulations,  that  individuals  should  be 
required  to  complete  only  a  CEP  rather 
than  a  full  NATCEP,  that  individuals 
should  be  allowed  to  take  an 
abbreviated  version  of  the  NATCEP.  or 
that  other  alternatives  to  a  NATCEP 
should  be  allowed.  A  couple  of 
commenters  believed  that  there  should 
be  exceptions  to  this  provision,  e.g.,  for 
maternity  leave. 

Response:  We  agree  that  this 
provision  needs  clarification  and  have 
revised  S  483.75(g)(4)  (now  redesignated 
as  §  483.75(e)(7))  using  the  statutory 
provisions  from  sections  1819(b)(5)(D) 
and  1919(bH5)(D)  of  the  Act.  These 
provisions  have  been  amended  by 
sections  4008(h)(1)(D)  and  4801(a)(4)  of 
OBRA  '90  to  state  that  if,  since  an 
individual's  most  recent  completion  of  a 
NATCEP.  there  has  been  a  continuous 
period  of  24  consecutive  months  during 


none  of  which  the  individual  performed 
nursing  or  narsing-related  services  for 
monetary  compensation,  such  individual 
must  complete  a  new  NATCEP  or  CEP. 
(Previously,  sections  1819(b)(5)(D)  and 
1919{b)(5KD)  of  the  Act  required  these 
individuals  to  take  only  a  new 
NATCEP.)  Because  sections 
1819(b)(5)(D)  and  1919(b)(5)  (D)  of  the 
Act  state  explicitly  that  nurse  aides  who 
fail  to  perform  nursing  or  nursing-related 
services  for  monetary  compensation  for 
a  period  of  24  consecutive  months  must 
complete  a  new  NATCEP  or  CEP.  we 
cannot  grant  exceptions  to  this 
requirement. 

Comment:  Several  commenters 
requested  that  we  specify  where  a  nurse 
aide  had  to  work  to  be  considered  to 
have  performed  nursing  or  nursing- 
related  services  for  purposes  of  the 
required  retraining  provision. 

Response:  Sections  1819(e)(5)fD)  and 
1919(e)(5)(D)  specify  only  that  a  nurse 
aide  who  does  not  perform  nursing  or 
nursing-related  services  for  monetary 
compensation  must  complete  a  new 
NATCEP  or  CEP  but  does  not  specify 
where  the  services  may  be  provided.  We 
have  interpreted  the  statute  as  allowing 
a  nurse  aide  to  perform  nursing  or 
nursing-related  services  anywhere  for 
purposes  of  this  provision.  Because  of 
this  interpretation,  we  beheve  it  is 
unnecessary  to  provide  an  exhaustive 
list  of  appropriate  entities. 

Comment  A  couple  of  commenters 
wanted  to  know  if  the  24-month  period 
begins  after  the  actual  completion  of  a 
NATCEP  or  from  the  date  the  individual 
was  placed  on  the  registry.  Another 
commenter  wanted  to  know  if  this 
requirement  applies  to  individuals  who 
had  completed  NATCEPs  before 
October  1, 1990. 

Response:  The  24-month  period 
begins  after  the  date  the  individual 
completed  the  competency  evaluation 
portion  of  a  NATCEP,  regardless  of 
whether  the  24  months  lapsed  before  or 
after  October  1. 1990.  This  provision 
also  applies  to  individuals  whose 
competence  was  deemed  or  for  whom 
the  requirement  was  waived  as 
discussed  in  §  483.150.  We  have 
clarified  this  in  the  final  regulations. 

Comment  A  number  of  commenters 
raised  questions  on  the  length  of 
employment  sufficient  to  qualify  an 
individual  as  having  performed  nursing 
or  nursing-related  services  for  monetary 
compensation  for  purposes  of 
§  483.75(g)(4)  (now  redesignated  as 
§  483.75(e)(7), 

Response:  Sections  1819(b)(5)(D)  and 
1919(b)(5)(D)  do  not  specify  any 
minimum  amount  of  time  a  nurse  aide 
must  work  for  purposes  of  the  required 
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retraining  provision.  However,  we 
believe  that  one  documented  day  (e.g.,  8 
hours)  of  employment  providing  nursing 
or  nursing-related  services  for  monetary 
compensation  would  be  sufficient. 

Section  483.75(g)(5)    Regular  In-Service 
Education  (Now  Redesignated  as 
Section  483.75(e)(8)) 

Summary  of  NPRM  Provisions 

Section  483.75(g)(5)  specified  that  the 
facility  must  provide  regular 
performance  review  and  regular  in- 
service  education  to  ensure  that 
individuals  used  as  nurse  aides  are 
competent  to  perform  services  as  nurse 
aides.  It  also  specified  that  in-ser\'ice 
education  must  include  training  for 
individuals  providing  nursing  and 
nursing-related  services  to  residents 
with  cognitive  impairments. 

Comments  and  Responses 

Comment:  A  few  commenters 
indicated  that  we  should  not  require  in- 
service  education  because  it  would 
make  being  a  nurse  aide  less  appeaUng. 

Response:  The  in-service  education 
requirement  in  sections  1819(b)(5)(E) 
and  1919(b)(5)(E)  of  the  Act  was 
intended  to  ensure  that  nurse  aides 
receive  sufficient  in-service  education  to 
maintain  competence.  We  believe  that 
instead  of  making  the  position  of  nurse 
aide  less  appealing,  regular  in-service 
education  will  allow  for  the  professional 
development  of  nurse  aides,  building 
their  self-esteem  while  enhancing  their 
abilities  to  provide  quality  nursing  care. 
Also,  because  the  statute  requires 
facilities  to  provide  in-service  education 
for  nurse  aides,  the  Secretary  does  not 
have  the  authority  to  delete  this 
requirement  from  our  regulations. 

Comment:  A  large  number  of 
commenters  requested  that  we  clarify 
how  much  in-service  education  is 
required  for  nurse  aides.  Many 
commenters  requested  that  there  be  no 
mandated  number  of  hours,  that  the 
State  be  allowed  to  determine  the 
number  of  hours,  or  that  patient 
outcomes  be  used  to  determine  whether 
adequate  in-service  education  has  been 
provided.  Others  requested  that  a 
specific  number  of  hours  be  mandated 
so  that  facilities  would  not  be  subjected 
to  the  judgments  of  individual  surveyors. 
Suggestions  for  numbers  of  hours  ranged 
from  4  hours  per  year  to  24  hours  per 
year,  the  number  specified  in  previous 
guidance  in  Transmittal  223  of  the  State 
Operations  Manual  and  Transmittal  62 
of  the  State  Medicaid  Manual.  A  number 
of  commenters  indicated  that  six  hours 
per  quarter  was  more  than  was  required 
of  licensed  nurses  and  was  therefore 
excessive.  Some  commenters  indicated 


that  mandating  hours  on  an  annual 
basis,  rather  than  quarterly,  would 
provide  more  flexibility  to  facilities  and 
nurse  aides. 

Response:  After  consideration  of 
these  comments,  we  have  revised 
§  483.75(g)(5)  (now  redesignated  as 
§  483.75(e)(8))  to  specify  that  a  facility 
must  annually  provide  a  minimum  of 
twelve  hours  of  in-service  education. 
We  have  required  this  minimum 
because  we  have  found  it  to  be 
sufficient  for  maintaining  the 
competency  of  home  health  aides  who 
perform  services  similar  to  those 
performed  by  nurse  aides.  (The 
requirements  for  in-service  education  for 
home  health  aides  are  at  42  CFR 
484.36(b)(2).)  We  do  not  believe  that 
nurse  aides  will  need  fewer  hours  of  in- 
service  training  than  home  health  aides. 
We  did  not  choose  a  greater  number  of 
required  hours  of  in-service  training,  nor 
did  we  impose  a  quarterly  minimum  of 
hours,  because  we  believe  a  facility 
should  have  the  flexibiUty  to  conduct 
training  in  accordance  with  its  needs 
and  staffing  requirements. 

Comment:  Several  commenters 
suggested  that  we  mandate  certain 
topics  for  in-service  education.  A  wide 
range  of  topics  were  suggested.  Some 
commenters  suggested  that  the  guidance 
in  the  State  Operations  Manual  and 
State  Medicaid  Manual  (cited  above]  be 
inserted  into  the  final  regulations.  A 
couple  of  commenters  suggested  that  in- 
service  topics  should  be  drawn  from  the 
training  needs  of  the  nurse  aides  and  the 
needs  of  the  residents  as  determined  by 
the  professional  nursing  staff  or  that 
facilities  should  have  in-service  plans  to 
meet  the  needs  of  residents. 

Response:  We  agree  that  it  is 
necessary  to  provide  some  guidance  as 
to  the  nature  of  in-service  education  and 
have  revised  S  483.75(g)(5)  (now 
redesignated  as  S  483.75(e)(8))  to  specify 
that  in-service  training  must  address 
areas  of  weakness  as  determined  in 
nurse  aides'  performance  reviews,  and 
may  address  the  special  needs  of 
residents  as  determined  by  the  facility 
staff.  We  have  adopted  the  suggestion 
that  in-service  topics  be  drawn  from  the 
training  needs  of  the  nurse  aides  and  the 
special  needs  of  residents  in  the  facility 
because  we  believe  it  allows  for 
optimum  flexibility  for  facilities  while 
assuring  the  continued  competence  of 
nurse  aides.  We  have  allowed  the 
facility  to  determine  in-service  topics 
rather  than  specifying  that  the 
professional  nursing  staff  make  this 
determination  because  we  believe  that 
many  types  of  facility  staff  may  have 
valuable  input  on  areas  that  need  to  be 
addressed. 


We  have  not  indicated  specific  topics 
that  must  be  addressed  during  in-service 
education  because  we  believe  that  such 
a  list  would  not  give  facilities  the 
flexibility  to  include  programs  in  all 
areas  necessary  to  insure  the  continuing 
competence  of  nurse  aides. 

Comment:  A  couple  of  commenters 
wanted  clarification  on  in-service 
education  relating  to  cognitively 
impaired  residents.  Some  indicated  that 
all  in-service  education  should  be 
designed  to  provide  additional  skills  in 
the  care  of  cognitively  impaired 
residents. 

Response:  We  have  revised  this 
requirement  at  {  483.75(g)(5)  (now 
redesignated  as  S  483.75(e)(8)),  which  is 
mandated  by  sections  1819(b)(5)(E)  and 
1919(b)(5)(E)  of  the  Act.  to  indicate  that 
nurse  aides  who  are  providing  services 
to  cognitively  impaired  residents  must 
receive  in-service  education  in  the  care 
of  the  cognitively  impaired.  We  have  not 
required  that  all  in-service  education 
address  the  care  of  cognitively  impaired 
residents  because  we  beheve  that  there 
are  other  important  areas  that  need  to 
be  addressed. 

Comment:  A  few  commenters 
requested  that  we  place  some 
responsibility  for  in-service  education 
on  nurse  aides  by  requiring  proof  of  in- 
service  education  for  recertification  or 
through  other  methods.  One  commenter 
wanted  to  know  what  would  happen  to 
a  nurse  aide  or  a  facility  if  a  nurse  aide 
did  not  meet  the  in-service  education 
requirement. 

Response:  Sections  1819(b)(5)(E)  and 
1919(b)(5)(E)  address  only  the 
responsibility  of  facilities  to  provide  in- 
service  training  to  nurse  aides,  and  we 
believe  that  this  responsibility  should 
remain  with  the  facilities.  Penalties  for 
non-compliance  with  this  requirement 
will  be  discussed  in  the  survey  and 
certification  requirements,  which  are 
being  revised. 

Comment:  One  commenter  requested 
that  we  provide  specific  guidance  on 
what  constitutes  in-service  education. 
One  commenter  requested  that  HCFA 
develop  independent  study  modules  for 
in-service  education.  A  few  commenters 
requested  that  we  define  what 
constitutes  a  performance  review,  while 
others  suggested  that  we  require  annual 
or  semi-annual  performance  reviews  of 
nurse  aides. 

Response:  We  have  not  provided 
more  comprehensive  guidance  in  what 
constitutes  an  in-service  education 
program  because  we  do  not  want  to 
limit  facility  flexibility  in  developing  in- 
service  programs.  We  also  do  not  wish 
to  advise  facilities  that  a  performance 
review  should  cover  all  aspects  of  an 
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individual's  job.  espedaily  those  areas 
relating  to  patient  care.  We  agree  that  a 
performance  review  should  be 
performed  on  an  annual  basis,  and  have 
revised  §  483.75(g)(5)  (now  redesignated 
as  i  483.75(ej(8jJ  to  specify  that  the 
facility  must  complete  a  performance 
review  of  every  nurse  aide  at  least  once 
every  twelve  months. 

Section  483.75(g)(6)    Definitions  (Now 
Redesignated  as  Section  483.75(e)(1)) 

Summary  of  NWIM  Provisions 

Section  483.75(g)(6)  specified  the 
definition  of  nurse  aide  to  mean  any 
individual  providing  nursing  or  nursing- 
related  services  to  residents  in  a  facility 
who  is  not  someone  who  volunteers  to 
provide  such  services  without  pay. 

Comments  and  Responses 

Comment  Several  commenters 
requested  clarification  of  the  definition 
of  a  nurse  aide.  A  few  requested  that  the 
term  "nursing  assistant"  be  used  instead 
of  nurse  aide.  Many  were  concerned 
that  the  definition  as  proposed  in 
§  483.75(g)(6)  (now  redesignated  as 
§  483.75(e)(1))  would  encompass 
licensed  nurses,  secretaries,  physical 
therapy  assistants,  or  dietary  assistants, 
as  well  as  other  individuals,  such  as 
medication  aides,  activity  aides,  and 
unit  aides,  who  do  not  perform  the 
complete  range  of  nurse  aide  duties. 
Others  believed  that  the  definition  of  a 
nurse  aide  should  be  broadened  to 
include  aides  in  all  health  facilities. 
Several  commenters  requested  that  the 
definition  be  revised  to  exclude 
individuals  who  do  not  ordinarily 
function  as  nurse  aides  but  provide 
nurse  aide  services  to  relieve  nurse 
aides,  or  who  perform  only  one  or  a  few 
nurse  aide  tasks.  One  commenter  asked 
how  the  requirements  apply  to 
individuals  who  perform  only  a  few 
nurse  aide  services.  Finally,  one 
commenter  requested  that  we  include 
the  statutory  definition  of  a  licensed 
health  professional  in  the  regulations. 

Response:  We  have  retained  the  use 
of  the  term  "nurse  aide"  and  the 
statutory  definition  of  nurse  aide 
contained  in  sections  1819(b)(5)(F)  and 
1919{b){5)(F)  of  the  Act  in  our  final 
regulations.  (These  sections  of  the 
statute  were  amended  by  sections 
4008(h)(2MF)  and  4801(e)(6)  of  OBRA  '90 
to  specify  that  a  registered  dietitian  is 
not  a  nurse  aide.  We  have  revised  our 
regulations  at  5  483.75(e)(1)  to  reflect 
this  change.)  Tlie  term  "nurse  aide"  is 
used  and  defined  in  these  sections  of  the 
statute,  and  we  do  not  believe  that 
changing  it  will  provide  additional 
benefits  to  our  regulations.  The  statutory 
definition  clearly  indicates  that  nurse 


aides  are  individuals  who  provide 
nursing  or  nursing-related  services  in 
nursing  or  skilled  nursing  facilities.  If  an 
individual  provides  these  services, 
regardless  of  the  frequency  with  which 
they  are  provided  or  the  scope  of 
services  provided,  the  individual  must 
be  competent  to  do  so  to  be  used  by  a 
facility.  We  note  that  physical  therapy 
assistants  and  licensed  nurses  are 
included  within  the  definition  of  a 
licensed  health  professional  and  are 
therefore  not  required  to  meet  nurse 
aide  requirements.  It  is  unclear  why 
secretaries  or  dieticians'  assistants 
would  be  providing  nursing  or  nursing- 
related  services,  but  if  they  do.  they 
must  meet  the  nurse  aide  requirements. 
The  omission  of  the  statutory  definition 
of  a  licensed  health  professional  in  the 
NPRM  was  inadvertent  and  we  are 
revising  §  483.75(gJ(6)  (now  redesignated 
as  §  483.75(e)(1))  to  include  this 
definition. 

Comment  A.  few  commenters 
suggested  that  the  definition  of  a  nurse 
aide  be  revised  to  indicate  that  persons 
certified  or  registered  under  State  law 
are  not  nurse  aides. 

Response:  We  believe  that  facilities 
are  capable  of  determining  which,  if 
any.  persons  certified  or  registered 
under  State  law  are  included  in  the 
definition  specified  in  the  regulations. 

Comment-  Several  commenters 
requested  that  we  provide  a  definition  of 
nursing  or  nursing-related  services  in 
our  regulations.  One  commenter  asked 
that  we  remove  "nursing-related 
services"  from  the  definition  of  nurse 
aide. 

Response:  We  have  used  the  statutory 
definition  of  nurse  aide  contained  in 
sections  1819(b)(5)(F)  and  1919(b)(5)(F) 
of  the  Act  in  these  requirements,  and  we 
do  not  believe  that  adding  a  definition  of 
nursing-related  services  would  be 
helpful.  We  believe,  however,  that 
removing  "nursing-related  services" 
from  the  definition  of  a  nurse  aide 
would  greatly  decrease  the  accuracy  of 
the  definition  because  the  term  helps  to 
clarify  that  an  individual  must  be 
directly  involved  in  patient  care  to  meet 
the  definition  of  nurse  aide.  For 
example,  an  individual  who  makes 
unoccupied  beds  or  fills  water  pitchers 
would  not  necessarily  be  a  nurse  aide 
and  therefore  may  not  have  to  meet  the 
nurse  aide  requirements. 

Comment  A  few  commenters 
requested  that  we  add  a  definition  of  a 
nurse  aide  trainee  to  the  regulations. 

Response:  A  nurse  aide  trainee  is  an 
individual  enrolled  in  a  NATCEP. 


Umi 


Summary  of  Changes  to  Section 
483.75(g)  (Now  Redesignated  as  Section 
483.75(e)) 

In  response  to  comments,  in  addition 
to  minor  technical  or  editorial  changes, 
we  are  making  the  following  changes  to 
§  483.75(e): 

•  To  maintain  consistency  and  clarity 
in  the  regulations,  we  have  redesignated 
paragraphs  (1)  through  (6)  under 

§  483.75(e). 

•  We  are  revising  5  483.75(e)(1)  to 
indicate  that  a  registered  dietitian  is  not 
a  nurse  aide. 

•  We  are  adding  a  requirement  at 

§  483.75(e)(3)  that  a  facility  may  not  use 
as  nurse  aides  individuals  who  are  not 
permanent  employees  unless  they  have 
completed  a  NATCEP  or  CEP  and  are 
competent  to  provide  nursing  and 
nursing-related  services. 

•  We  are  revising  §  483.75(e)(4), 
Competency,  to  reflect  more  accurately 
the  provisions  in  sections  1619(b)(5)  and 
1919(b)(5)  of  the  Act  that  a  facility  may 
only  permit  an  individual  who  has 
worked  less  than  four  months  in  the 
facility,  and  has  not  completed  a  CEP  or 
NATCEP  or  been  deemed  to  have  met 
the  requirement  or  for  whom  the  State 
has  waived  the  requirements,  to  serve 
as  a  nurse  aide  or  provide  services  for 
which  the  individual  has  not 
demonstrated  competence  through  an 
approved  program  when  the  individual 
is  a  full-time  employee  in  a  training  and 
competency  evaluation  program 
approved  by  the  State. 

•  We  have  removed  from  paragraph 
(e)(4)  the  requirement  for  registry 
verification  prior  to  employment  by  a 
facility  and  have  placed  the  requirement 
in  a  new  §  483.75(e)(5),  Registry 
verification.  We  have  further  amended 

§  483.75(e)(S)  to  allow  for  an  exception 
to  registry  verification  prior  to 
employment  by  a  facihty  if  the 
individual  can  prove  that  he  or  she  has 
recently  successfully  completed  a 
NATCEP  or  a  CEP  and  has  not  yet  been 
included  on  the  registry,  or  the 
individual  is  in  a  NATCEP  approved  by 
the  State. 

•  We  have  added  a  new 

§  483.75(e)(6).  Multi-State  registry 
verification,  which  specifies  that,  before 
allowing  an  individual  to  serve  as  a 
nurse  aide,  facilities  must  seek 
information  from  every  State  nurse  aide 
registry  the  facihty  believes  will  include 
information  on  the  individual. 

•  In  §  483.75(e)(7).  Required 
retraining,  we  have  permitted 
individuals  who  have  performed  no 
nursing  or  nursing-related  services  for 
monetary  compensation  for  a  period  of 
24  consecutive  months  since  their  most 
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recent  completion  of  a  NATCEP  to  take 
either  a  new  NATCEP  or  a  new  CEP. 

•  In  5  483.75(e)(8).  Required  in-service 
education,  we  have  specified  12  hours  as 
the  minimum  amount  of  in-service 
education  to  be  conducted  annually  and 
have  further  specified  that  performance 
reviews  must  be  conducted  at  least 
every  12  months. 

Section  483. 150    Deemed  Meeting  of 
Requirements,  Waiver  of  Requirements 

Summary  of  NPRM  Provisions 

Section  483.150  specified  the  criteria 
individuals  must  meet  to  be  deemed  as 
meeting  the  nurse  aide  training  and 
competency  evaluation  requirements  or 
to  have  the  competency  evaluation 
requirements  waived. 

Comments  and  Responses 

Ceneral\ 

Comment:  A  few  commenters 
suggested  we  expand  the  scope  of  the 
deeming  and  waiver  provisions  for 
nurse  aides. 

Response:  We  do  not  believe  we  have 
the  authority  to  provide  any  new 
deeming  or  waiver  provisions  or  to 
modify  the  current  provisions  for  two 
-  reasons.  First,  the  statute  does  not 
authorize  the  Secretary  to  provide  for 
any  such  additions  or  modification. 
Second,  the  current  deeming  and  waiver 
provisions  are  described  very 
specifically  in  section  6901(b)(4)  of 
OBRA  '89.  The  absence  of  additional 
provisions  suggests  a  lack  of 
congressional  intent  for  such  provisions. 
However,  we  note  that  sections 
1819(f)(2)(B)(ii)  and  1919(0(2)(B)(ii)  of 
the  Act  permit  States  to  deem 
individuals  who,  before  July  1. 1989, 
completed  a  NATCEP  the  State 
determines  would  have  met  the 
requirements  for  approval  at  the  time  it 
was  offered  to  have  completed  an 
approved  program.  This  was 
inadvertently  omitted  from  tlie  NPRM, 
and  we  have  included  it  in  our  fmal 
regulations  at  S  483.150(b)(2). 

Comment:  One  commenter 
recommended  that  we  develop 
procedures  for  deeming  home  health 
aides  as  meeting  nurse  aide 
requirements. 

Response;  The  separate  requirements 
for  home  health  aide  training  and 
competency  evaluation  located  at  42 
CFR  484.36  are  mandated  by  different 
statutory  requirements,  some  of  which 
are  not  the  same  as  the  nurse  aide 
requirements  in  sections  1818  and  1919 
of  the  Act.  As  a  result  it  is  not  possible 
to  deem  home  health  aides  as  meeting 
the  nurse  aide  requirements. 

Comment  Some  commenters  were 
confused  about  whether  individuals 


must  have  been  trained  or  employed  in 
facilities  that  met  the  requirements  for 
approval  and  withdrawal  of  approval  of 
NATCEPs  (which  were  proposed  in 
5§  483.151(b)(2)  and  483.151(e)  of  the 
NPRM)  at  the  time  the  training  was 
conducted  in  order  to  be  deemed  as 
meeting  nurse  aide  requirements  or  to 
have  these  requirements  waived. 

Response:  The  statutory  requirements 
upon  which  §S  483.151(b)(3)  and 
483.1Sl(e)  are  based  were  changed  by 
sections  4008(h)(1)(F)  and  4801(e)(6)  of 
OBRA  '90,  and  were  given  a  statutory 
effective  date  of  January  1, 1989. 
However,  because  these  changes  were 
not  known  at  the  time  by  which  the 
requirements  for  §  483.150  must  have 
been  met,  we  believe  it  would  be 
unreasonable  to  apply  5§  483.151(b)(3) 
and  483.151(e)  for  purposes  of  §  483.150. 

Comment:  One  commenter  indicated 
that  we  should  require  States  to  have 
guidelines  indicating  what  evidence 
they  will  require  for  the  deeming  or 
waiving  of  the  nurse  aide  training  and 
competency  evaluation  requirements. 

Response:  Because  the  State  decision 
to  waive  the  competency  evaluation 
requirement  is  voluntary,  we  believe  to 
mandate  States  to  develop  guidelines  as 
to  what  evidence  they  will  require  for 
this  provision  is  inappropriate.  We 
believe,  however,  that  States  will 
develop  guidelines  for  both  waiving  and 
deeming  regardless  of  whether  we 
require  them  to  do  so. 

Section  483.150(a) 

Sum.nary  of  NPRM  Provisions 

Paragraph  (a)  of  S  483.150  specified 
that  a  nurse  aide  is  deemed  to  satisfy 
the  requirement  of  completing  a  training 
and  competency  evaluation  approved  by 
the  State  if  (1)  the  aide  would  have 
satisfied  the  requirement  as  of  July  1, 
1989,  if  a  number  of  hours  (not  less  than 
60  hours)  were  substituted  for  "75 
hours"  in  sections  1819(f)(2)  and 
1919(f)(2)  of  the  Act,  respectively,  and 
the  aide  had  received,  before  July  1, 
1989,  at  least  the  difference  in  the 
number  of  hours  in  supervised  practical 
nurse  aide  training  or  in  regulation  in- 
service  nurse  aide  education;  or  (2)  the 
aide  was  found  competent  (whether  or 
not  by  the  State),  before  July  1. 1989, 
after  the  completion  of  a  course  of  nurse 
aide  training  of  at  least  100  hours 
duration. 

Comments  and  Responses 

Comment  One  commenter  indicated 
that  an  individual  should  be  working  as 
a  nurse  aide  to  be  deemed  under 
S  463.150(a)  (1)  and  (2)  as  meeting  the 
training  and  competency  evaluation 
requirements. 


Response:  We  do  not  require  other 
individuals  to  be  working  as  nurse  aides 
to  meet  the  training  and  competency 
evaluation  requirements,  and  we  believe 
that  it  would  be  unreasonable  and 
discriminatory  to  expect  deemed 
individuals  to  do  so.  We  note,  however, 
that  the  retraining  required  in  §  483.75(e) 
does  apply  to  deemed  individuals. 

Comment-  One  commenter  wanted  to 
know  if  there  would  be  specific 
requirements  for  the  100  hours  of 
training  discussed  in  §  483.150(a)(2). 

Response:  Section  6901(b)(4)(C)  of 
OBRA  '89  does  not  specify  requirements 
for  the  100  hours  of  training  necessary  to 
be  deemed  as  meeting  the  nurse  aide 
training  and  competency  requirements, 
and  we  have  not  added  any  to  the 
regulations  in  order  to  make  this 
requirement  as  flexible  as  possible. 

Comment  Several  commenters  had 
questions  or  suggestions  on  the 
competency  finding  following  the  100 
hours  of  training  specified  in 
§  483.150(a)(2).  One  commenter 
recommended  that  the  competency 
finding  be  a  CEP  approved  by  the  State 
or  a  State-determined  equivalent. 
Another  commenter  wondered  if 
graduating  from  a  100-hour  nurse  aide 
course  would  constitute  a  finding  of 
competency.  One  commenter  wanted  to 
know  who  could  make  determinations  of 
competency  for  purposes  of  this 
provision. 

Response:  Section  e901(b)(4)(C)  of 
OBRA  '89  does  not  place  strictures  on 
which  entities  may  determine 
competency  after  the  100  hours  of 
training.  In  fact,  the  statute  is  very 
vague.  We  have  therefore  made  this 
requirement  as  flexible  as  possible. 
Because  the  statute  specifies  that  the 
finding  of  competency  does  not  have  to 
be  done  by  the  Stale,  we  do  not  believe 
that  it  is  appropriate  to  restrict 
competency  findings  to  those  approved 
by  the  State. 

Section  483.150(b) 

Summary  of  NPRM  Provisions 

Paragraph  (b)  of  §  483.150  specified 
that  a  State  may  waive  the  requirement 
for  an  individual  to  complete  a  CEP 
approved  by  the  State  for  any  individual 
who  can  demonstrate  to  the  satisfaction 
of  the  State  that  he  or  she  has  served  as 
a  nurse  aide  at  one  or  more  facilities  of 
the  same  employer  in  the  State  for  at 
least  24  consecutive  months  before 
December  19. 1989. 

Comments  and  Responses 

Comment  One  commenter  requested 
that  we  remove  the  requirement 
allowing  for  a  waiver  of  individuals 
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described  in  §  483.150(b)(1).  A  few 
commenters  requested  various 
expansions  of  this  provision,  such  as 
more  flexibihty  in  employment  locations 
or  a  more  recent  time  frame  within 
which  to  meet  the  requirement. 

Response:  This  provision  is  required 
by  section  6901(b)(4)(D)  of  OBRA  "89. 
and  we  are  therefore  committed  to 
implementing  the  statute  as  written. 

Comment:  One  commenter  wanted  to 
know  when  the  24  months  of 
employment  begin  for  purposes  of 
§  483.150(b)(1). 

Response:  Section  6901(b)(4)(D) 
explicitly  indicates  that  an  individual 
must  be  employed  for  24  consecutive 
months  before  December  19. 1989  (the 
date  of  the  enactment  of  OBRA  '89)  to 
have  the  nurse  aide  competency 
requirements  waived.  Therefore,  any 
nurse  aide  who  worked  consecutively 
from  December  19. 1987  to  December  19. 
1989  for  one  or  more  facilities  of  the 
same  employer  in  the  State  will  be 
eligible  for  waiver  by  the  State. 

Comment:  Several  commenters 
requested  clarification  of  whether 
individuals  who  met  the  requirements 
for  waiver  by  the  State  would  be 
required  to  be  trained  or  to  complete  a 
competency  evaluation  to  be  employed 
by  a  facility. 

Response:  If  an  individual  meets  all  of 
the  requirements  listed  in 
§  483.150(b)(1).  the  State  may  waive  the 
competency  evaluation  requirement  for 
him  or  her.  Because  facilities  can 
employ  individuals  who  have  completed 
either  a  NATCEP  or  CEP  approved  by 
the  State,  individuals  who  have  the  ■ 
competency  evaluation  requirement 
waived  are  employable  by  facilities.  If. 
however,  a  facility  wishes  to  train  aides 
for  whom  the  State  has  waived  the 
competency  evaluation  requirement,  the 
facility  is  free  to  do  so. 

Comment:  A  number  of  commenters 
requested  clarification  of  how  much  an 
individual  would  be  required  to  work  for 
purposes  of  §  483.150(b)(1). 

Response:  Section  6901(b)(4)(D)  of 
OBRA  "89  does  not  specify  how  much  an 
individual  must  work  for  purposes  of 
thfs  provision.  We  have  not  provided 
any  requirements  in  our  regulations 
because  we  wish  to  give  States  as  much 
freedom  as  possible  in  their  waiver 
determinations. 

Comment:  A  few  commenters 
suggested  that  HCFA  mandate  a  method 
for  determining  which  aides  are  eligible 
for  waiver  by  States  or  suggested  that 
HCFA  define  what  should  satisfy  State 
requirements. 

Response:  State  waiver  of  the 
competency  evaluation  requirement  is 
voluntary,  and.  as  such,  we  wish  to  give 
States  as  much  freedom  as  possible  in 


UMI 


implementing  this  provision  if  they 
choose  to  do  so.  Also,  we  believe  that 
States  may  already  have  developed 
mechanisms  for  determining  which,  if 
any,  nurse  aides  may  have  the 
competency  evaluation  requirements 
waived,  and  we  do  not  wish  to  disturb 
systems  that  are  functioning  well. 

Comment:  One  commenter  indicated 
that  nurse  aides  for  whom  the  State 
waives  the  competency  evaluation 
requirement  should  be  required  to  be 
currently  working  as  nurse  aides  to  be 
placed  on  the  registry. 

Response:  We  do  not  require 
individuals  who  complete  a  CEP  to  be 
currently  working  as  nurse  aides  to  be 
placed  on  the  registry.  We  believe  it 
would  be  unfair  to  have  a  different 
requirement  for  those  individuals  for 
whom  the  State  has  waived  the 
competency  evaluation  requirement. 

Summary  of  Changes  to  §  483.150 

After  consideration  of  the  public 
comments,  and  for  the  reasons  stated  in 
our  responses  to  those  comments,  we 
are  revising  proposed  §  483.150  to  add  a 
requirement  permitting  States  to  deem 
to  have  completed  a  State-approved 
NATCEP  those  individuals  who,  before 
July  1. 1989.  completed  a  NATCEP  the 
State  determines  would  have  met  the 
requirements  for  approval  at  the  time 
the  program  was  offered. 

Section  483. 151    State  Review  and 
Approval  of  Nurse  Aide  Training  and 
Competency  Evaluation  Programs 

Summary  of  NPRM  Provisions 

Section  483.151  specified  requirements 
for  State  review  and  administration  of 
NATCEPs.  requirements  for  approval  of 
programs,  time  frames  for  acting  on  a 
request  for  approval,  and  requirements 
for  withdrawal  of  approval. 

Comments  and  Responses 

General 

Comment:  A  few  commenters  had 
concerns  about  which  agency  of  the 
State  government  should  be  allowed  to 
have  control  over  the  review  and 
approval  of  NATCEPs  and  CEPs.  Some 
commenters  suggested  various  State 
entities  that  could  review  and  approve 
programs,  while  others  requested  that 
we  allow  any  State  entity  to  perform 
this  function.  One  commenter  indicated 
that  the  State  survey  agency  is  not  the 
appropriate  entity  to  approve  NATCEPs. 

Response:  Sections  1819(e)((l)  and 
1919(e)(1)  of  the  Act  do  not  require  that 
any  particular  State  entity  be 
responsible  for  the  review  and  approval 
of  NATCEPs  and  CEPs.  Therefore,  we 
have  not  specified  in  our  regulations 
which  agency  of  the  State  government 


may  review  and  approve  programs  but 
have,  instead,  allowed  States  the 
flexibility  to  use  the  entity  best  suited  to 
this  task.  We  believe  that  some 
commenters  may  have  been  confused  by 
the  requirement  in  paragraph  (a)(4)  of 
§  483.151.  which  indicates  that  the  State 
survey  agency  must  determine  whether 
the  requirements  of  §  483.75(g)  (now 
redesignated  as  §  483.75(e))  are  met. 
Section  483.75(g)  deals  with  facility 
compliance  with  nurse  aide  training 
requirements,  not  program  review  and 
approval. 

Comment:  Several  commenters 
expressed  concerns  about  permitting 
facility-based  or  non-facility-based 
training  and  competency  evaluation 
programs.  Some  of  these  commenters 
requested  specific  requirements  for  non- 
facihty-bascd  programs,  citing  the  need 
for  regulatory  requirements  to  contain 
costs  as  justification  for  the 
requirements.  Taking  full-time  RNs 
away  frt)m  resident  care  was  the 
primary  concern  of  those  opposed  to 
facility-based  programs.  A  few 
commenters  believed  that  the 
requirements  should  apply  to  both 
facility-based  and  non-facility-based 
programs,  or  that  we  should  develop 
specific  requirements  for  both  settings. 

Response:  Sections  1819  and  1919  of 
the  Act  permit  both  types  of  programs 
and  so  we  will  continue  to  allow  both 
faciUty-based  and  non-facility-based 
NATCEPs.  Both  types  of  programs  enjoy 
prevalence  in  different  States,  and  we 
believe  that  the  use  of  both  types  of 
programs  is  necessary  to  permit 
facilities  and  States  to  meet  the  nurse 
aide  requirements  effectively.  These 
requirements  apply  to  both  facility- 
based  and  non-facility-based  programs. 

Section  483. 151(a)    State  Review  and 
Administration 

Summary  of  NPRM  Provisions 

Paragraph  (a)(1)  of  §  483.151  specified 
that  a  State  must  offer  a  NATCEP  that 
meets  the  requirements  of  §  483.152 
and/or  a  CEP  that  meets  the 
requirements  of  §  483.154;  and/or 
specify  any  NATCEPs  not  offered  by  the 
State  that  the  State  approves  as  meeting 
the  requirements  of  §  483.152  and/or 
CEPs  not  offered  by  the  State  that  the 
State  approves  as  meeting  the 
requirements  of  §  483.154. 

Paragraph  (a)(2)  specified  that  the 
State  may  not  delegate  or  subcontract 
the  approval  of  these  programr  to  an 
entity  outside  of  the  State  government. 

Paragraph  (a)(3)  specified  that  if  the 
State  does  not  choose  to  offer  one  or 
both  of  the  programs  specified  in 
paragraph  (a)(1)  of  §  483.151.  the  State 
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must  review  and  approve  or  disapprove 
NATCEPs  when  requested  to  do  so  by 
any  facility. 

Paragraph  (a)(4)  specified  that  the 
State  survey  agency  must,  in  the  course 
of  all  surveys,  determine  if  the 
requirements  of  S  483.75(g]  (now 
redesignated  as  S  483.75(e]]  are  met. 

Comments  and  Responses 

Comment:  A  few  commenters 
suggested  that  we  revise  paragraph 
(a)(3)  of  9  483.151  to  require  States  that 
do  not  offer  a  NATCEP  and/or  a  CEP  to 
review  both  facility-based  and  non- 
facility-based  programs  that  request 
approval  of  a  program. 

Respunse:  We  agree  with  this 
comment  and  have  revised  this 
requirement  in  §  483.151(a)(3)  to  indicate 
that  States  who  do  not  offer  a  NATCEP 
and/or  a  CEP  must  review  all  programs 
upon  request. 

Comment:  One  commenter  believed 
that  States  should  be  required  to  review 
all  programs. 

Response:  Sections  1819(e)  and 
igi9(e)  of  the  Act  indicate  that  States 
must  approve  programs  that  meet  the 
requirements  for  approval  of  NATCEPs 
and  CEPs.  We  believe  the  intent  of  these 
statutory  provisions  is  to  ensure  that 
each  State  has  approved  programs.  A 
State  may  meet  these  statutory 
requirement^  by  offering  its  own 
program;  however,  if  it  does  not  choose 
to  offer  its  own  program,  then  it  must 
review  all  programs  upon  request 

Comment:  One  commenter  wanted  to 
know  if  there  would  be  procedures  for 
surveyors  to  use  to^termine  facility 
compliance  with  the  requirements  of 
§  483.75(g]  (now  redesignated  as 
§  483.75(e))  by  October  1. 1990.  A 
number  of  other  commenters  suggested 
various  methods  for  surveyors  to 
determine  facility  compliance  with  the 
nurse  aide  training  requirements  or 
wanted  to  know  how  facility  compliance 
would  be  determined. 

Response:  The  appropriate  vehicle  for 
delineating  surveyor  methodologies  is 
the  survey  and  certification  regulations 
at  42  CFR  488.  HCFA  is  revising  these 
regulations,  and  until  the  revised 
regulations  are  final,  the  current  survey 
and  certification  procedures  remain  in 
effect  and  will  be  used  to  determine 
whether  facilities  meet  the  requirements 
of  §  483.75(g)  (now  redesignated  as 
§  483.75(e)). 

Comment-  A  few  commenters  had 
concerns  about  who  should  survey 
facilities  to  determine  compliance  with 
NATCEP  requirements.  One  commenter 
indicated  that  facility  compliance  with 
NATCEP  requirements  should  be 
determined  by  the  State  survey  agency 
bu*  that  other  agencies  should  be 


allowed  to  review  and  approve 
programs.  A  few  commenters  indicated 
that  facilities  should  not  be  surveyed  to 
determine  compliance  with  the  nurse 
aide  training  and  competency 
evaluation  requirements. 

Response:  We  have  retained  our 
requirement  that  the  State  survey 
agency  must  survey  facilities  to  ensure 
that  they  meet  the  requirements  in 
§  4e3.75(g)  (now  redesignated  as 
§  483.75(e)).  Compliance  with  these 
requirements  is  a  facility  responsibility, 
and  we  believe  that  the  surveys  required 
by  section  1819(g)  and  1919(g)  of  the  Act 
are  necessary  to  ensure  that  compliance 
is  being  met.  We  agree  that  agencies 
other  than  the  State  survey  agency  may 
review  and  approve  NATCEPs  and  have 
not  specified  which  State  agency  should 
evaluate  programs. 

Section  463.151(b)    Requirements  for 
Approval  of  Programs,  and  Section 
483.151(e)  Withdrawal  of  Approval 

Summary  of  NTRM  Provisions 

Paragraph  (b)(1)  of  §  483.151  specified 
that  before  a  State  approves  a  NATCEP 
or  CEP,  the  State  must  (1)  determine 
whether  the  NATCEP  meets  the  course 
requirements  of  S  483.152;  and  (2) 
determine  whether  the  CEP  meets  the 
requirements  of  §  483.154. 

Paragraph  (b)(2)  specified  that  a  State 
may  not  approve  a  NATCEP  or  CEP 
offered  by  a  SNF  or  NF  that  has  been 
found  out  of  compliance  with  any  of  the 
requirements  for  participation  in  Part 
483.  Subpart  B.  within  any  of  the  24 
consecutive  months  prior  to  the  State's 
review  of  the  program. 

Paragraph  (e)(1)  of  §  483.151  specified 
that  a  State  must  withdraw  approval  of 
a  facility-based  NATCEP  when  it  makes 
a  determination  that  the  facility  is  out  of 
compliance  with  a  requirement  for 
participation,  as  specified  in  Part  483, 
Subpart  B. 

Paragraph  (e)(2)  specified  that  a  State 
may  withdraw  approval  of  a  NATCEP  or 
CEP  if  the  State  determines  that  any  of 
the  applicable  requirements  of 
§  S  483.152  and  483.154  are  not  met  by 
the  program. 

Paragraph  (e)(3)  specified  that  a  State 
must  withdraw  approval  of  a  NATCEP 
or  a  CEP  if  the  entity  providing  the 
program  refuses  to  permit  unannounced 
visits  by  the  State. 

Comments  and  Responses 

Comment:  Many  commenters 
discussed  the  appropriateness  of  pre- 
approval  site  visits.  A  majority  of  these 
commenters  beheved  that  a  pre- 
approval  site  visit  was  unnecessary  for 
a  program's  first  approval  because  the 
program  may  not  be  operational  prior  to 


approval.  A  few  commenters  suggested 
that  a  review  of  the  last  survey  report 
could  replace  an  on-site  visit  or  that  the 
annual  certification  survey  could 
constitute  the  site  visit.  Several 
commenters  requested  post-approval 
site  visits.  Other  commenters  suggested 
that  site  visits  were  inappropriate, 
indicating  that  the  NATCEP  curriculum 
should  be  the  basis  of  approval.  A  few 
commenters  agreed  with  the  proposed 
pre-approval  site  visit 

Response:  We  agree  that  it  may  be 
inappropriate  to  require  an  on-site  visit 
prior  to  the  first  review  of  a  program 
because  the  program  may  not  be 
operational,  and  that  a  review  of  written 
course  materials  and  procedures  may  be 
an  effective  alternative  to  a  site  visit. 
Therefore,  we  have  revised  the 
requirement  in  $  483.151(b)(1)  to  indicate 
that  the  State  must  visit  the  entity 
providing  the  program  in  all  reviews 
except  for  the  initial  review.  We  have 
retained  the  requirement  that  on-site 
visits  are  required  for  subsequent 
reviews  of  the  program  because  we 
believe  that  such  visits  are  useful  tools 
in  gaging  the  quality  of  the  program. 

Comment:  We  received  a  large 
number  of  comments  on  the  NPRM 
requirement  at  S  483.151(b)(2),  which 
prohibits  States  from  approving 
NATCEPs  and  CEPs  conducted  by  a 
facility  that  ts  out  of  compliance  with 
any  of  the  requirements  for  participation 
in  part  483.  subpart  B,  within  any  of  the 
24  consecutive  months  prior  to  the 
request  for  approval  of  the  program,  and 
the  requirement  at  $  483.151(e)(1),  which 
requires  States  to  withdraw  approval  of 
such  a  program  when  a  deficiency  is 
found.  A  majority  of  the  commenters 
objected  to  the  requirements  while  other 
commenters  had  suggestions  or 
questions  about  the  provisions. 

Response:  These  requirements  were 
established  under  sections 
1819(f)(2)(B)(iii){l)  and  1919(n(2)(B)(iii)(I) 
of  the  Act  which,  prior  to  the  enactment 
of  OBRA  '90,  stated  that  the  Secretary's 
requirements  for  approval  of  NATCEPs 
and  CEPs  must  prohibit  State  approval 
of  programs  offered  by  or  in  any  facility 
which  has  been  determined  out  of 
compliance  with  the  requirements  of 
section  1819  (b).  (c).  or  (d)  or  section 
1919  (b),  (c),  or  (d)  of  the  Act  within  the 
previous  two  years.  However,  sections 
4008(h)(l)(F)(i)  and  4801(a)(6)(A)  of 
OBRA  '90  amended  sections 
1819(n{2)(B)(iii)(I)  and  1919(f){2)(B)(iii)(I) 
of  the  Act  to  remove  this  requirement 
and  replace  it  with  other  requirements. 
Accordingly,  we  have  revised 
§S  483.151(b)(2)  and  483.151(e)(1)  to 
indicate  that  States  may  not  approve 
(and  must  withdraw  approval  from) 
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NATCEPs  and  CEPs  offered  by  or  in  a 
facility  that,  within  the  previous  two 
years — 

•  In  the  case  of  a  skilled  nursing 
facility,  has  operated  under  a  waiver 
under  section  1819{b)(4)(C)(ii)(II)  of  the 
Act; 

•  In  the  case  of  a  nursing  facility,  has 
operated  under  a  waiver  under  section 
19ig(b)(4)(C)(ii)  of  the  Act  that  was 
granted  on  the  basis  of  a  demonstration 
that  the  facility  is  unable  to  provide 
nursing  care  required  under  section 
1919(b)(4)(C)(i)  of  the  Act  for  a  period  in 
excess  of  48  hours  per  week; 

•  Has  been  subject  to  an  extended  (or 
partial  extended)  survey  under  sections 
1819(g)(2)(B)(i)  or  1919(g)(2)(B)(i)  of  the 
Act; 

•  Has  been  assessed  a  civil  money 
penalty  described  in  section 
1819(h)(2)(B)(ii)  or  1919(h)(2)(B){ii)  of  the 
Act  of  not  less  than  $5,000;  or 

•  Has  been  subject  to  a  remedy 
described  in  sections  1819(h)(2)(B)(i)  or 
(iii),  1819(h)(4),  1919(h)(l)(B){i),  or 
1919(h)(2)(A)(i),  (iii),  or  (iv)  of  the  Act. 

We  have  also  added  a  new 
§  483.151(b)(3)  which  indicates  that 
States  may  not,  until  two  years  since  the 
assessment  of  the  penalty  (or  penalties) 
has  elapsed,  approve  a  NATCEP  or  CEP 
offered  by  or  in  a  facility  that,  within  the 
two-year  period  beginning  October  1. 
1988,— 

•  Had  its  participation  terminated 
under  title  XVIII  of  the  Act  or  under  the 
State  plan  under  title  XIX  of  the  Act; 

•  Was  subject  to  a  denial  of  payment 
under  title  XVIII  or  title  XIX; 

•  Was  assessed  a  civil  money  penally 
of  not  less  than  S5,000  for  deficiencies  in 
facility  standards; 

•  Operated  under  temporary 
management  appointed  to  oversee  the 
operation  of  the  facility  and  to  ensure 
the  health  and  safety  of  its  residents;  or 

•  Pursuant  to  State  action,  was  closed 
or  had  its  residents  transferred. 

This  addition  is  necessary  to  comply 
with  sections  4008(h)(l)(F)(ii)  and 
4801(a)(6)(B)  of  OBRA  '90,  which 
indicate  that  Slates  may  not  approve 
NATCEPs  or  CEPs  offered  by  or  in 
facilities  that,  within  the  two-year 
period  beginning  October  1, 1988.  had 
certain  sanctions  applied  to  them.  (See 
H.R.  Rep.  No.  964. 101st  Cong.,  2nd  Sess. 
852). 

Comment:  A  few  commenters  asked 
when  these  provisions  will  be  effective. 

Response:  These  provisions  have  a 
statutory  effective  date  of  January  1, 
1989.  Therefore,  States  must  remove 
approval  from  programs  that  do  not 
meet  the  statutory  requirements. 
However,  as  we  have  noted  earlier  in 
this  preamble,  individuals  who.  prior  to 
the  issuance  of  these  regulations. 


completed  NATCEPs  or  CEPs  that  were 
approved  using  pre-OBRA  "90  criteria 
are  not  required  to  complete  a  new 
program. 

Comment:  A  few  commenters 
indicated  that  24  months  was  too  long  a 
period  to  deny  a  facility  a  training 
program  and  suggested  alternative  time 
periods.  One  commenter  believed  that 
there  should  be  intermediate  sanctions 
before  program  approval  is  withdrawn. 
A  few  commenters  suggested  that  we 
include  a  method  for  reinstatement  of 
programs  whose  approval  has  been 
withdrawn. 

Response:  The  time  frame  about 
which  commenters  were  concerned  is 
based  on  sections  1819(f)(2)(B)(iii)(I)  and 
1919(f)(2)(B)(iii)(I)  of  the  Act.  which 
clearly  indicate  that  States  may  not 
approve  programs  offered  by  or  in 
certain  facilities,  described  in  sections 
1819(f)(2)(B)(iii)(I)  and  1919(f)(2)(B)(iii)(I) 
of  the  Act,  within  the  previous  two 
years.  Because  of  the  clarify  with  which 
this  requirement  is  stated,  and  because 
the  statute  does  not  provide  for  the  use 
of  intermediate  sanctions  before 
withdrawal  of  program  approval,  the 
Secretary  does  not  have  the  authority  to 
provide  for  such  intermediate  sanctions. 
We  have  not  developed  a  procedure  for 
reinstatement  because  we  believe  that 
programs  seeking  reinstatement  should 
follow  the  same  procedure  as  programs 
seeking  initial  approval. 

Comment:  A  few  commenters  wanted 
to  allow  non-facility-based  NATCEPs  or 
interactive  video  programs  to  be  offered 
in  a  facility  against  which  penalties  or 
waivers,  described  in  sections 
1819(f)(2)(B)(iii)(I)  and  1919(f)(2)(B)(iii)(I) 
of  the  Act.  have  been  imposed  within 
the  previous  two  years.  Other 
commenters  requested  that  we  revise 
our  regulation  to  reflect  more  closely  the 
wording  of  the  statutory  provision, 
which  states  that  programs  offered  by  or 
in  certain  facilities  cannot  obtain  State 
approval,  instead  of  specifying  that  the 
State  must  withdraw  approval  of  a 
facility-based  NATCEP. 

Response:  Because  sections 
1819(f)(2)(B)(iii)(I)  and  1919(f)(2)(B)(iii)(I} 
of  the  Act  clearly  prohibit  approval  of 
programs  offered  by  or  in  a  facility 
described  in  those  sections,  we  cannot 
allow  States  to  approve  any  program 
that  operates  in  such  a  facility.  We  have 
accepted  the  suggestion  to  use  the 
wording  of  the  statutory  provision 
because  we  believe  it  improves  the 
clarity  of  these  regulations,  and  have 
revised  §  483.151(e)(1)  to  indicate  that 
the  State  must  withdraw  approval  of  a 
NATCEP  or  CEP  if  it  is  offered  by  or  in  a 
facility  against  which  penalties  or 
waivers,  described  in  sections 


1819(f)(2)(B)(iii)(I)  and  1919(f)(2)(B)(iii)(I) 
of  the  Act,  have  been  imposed. 

Comment:  One  commenter  asked  'f 
these  provisions  would  apply  to  a 
facility  that  had  changed  ownership. 

Response:  When  a  facility  changes 
ownership,  all  sanctions  levied  against 
the  facility  prior  to  the  change  continue 
to  apply.  Therefore,  these  provisions 
apply  to  facilities  that  undergo  a  change 
in  ownership. 

Comment:  Several  commenters  asked 
us  to  include  various  specific  program 
approval  and  program  performance 
provisions  contained  in  the  State 
Operations  Manual  and  State  Medicaid 
Manual  instructions  (see  Transmittals 
223  and  62,  respectively)  in  the  final 
regulations. 

Response:  We  have  implemented 
requirements  for  CEPs  and  NATCEPs  in 
sections  1819(f)(2)  and  1919(f)(2)  of  the 
Act  in  §§  483.152  and  483.154.  Many  of 
the  areas  required  to  be  reviewed  by  the 
State  Operations  Manual  and  the  State 
Medicaid  Manual  instructions  are 
included  in  the  requirements  in  these 
sections  of  our  regulations.  We  believe 
that  the  additional  detail  in  the 
instructions,  which  were  intended  as 
guidance  for  States  to  consider  in 
designing  programs,  is  inappropriate  for 
inclusion  in  regulations.  Additionally, 
we  believe  that  States  will  develop  their 
own  additional  criteria  for  program 
performance,  and  we  wish  to  allow  them 
as  much  flexibility  as  possible  in  this 
regard. 

Comment:  One  commenter  wanted 
student  comments  tt  be  considered 
when  program  approval  is  withdrawn. 

Response:  We  believe  that  States 
should  have  maximum  flexibility  in 
determining  which  programs  they  will 
allow  to  operate,  and  have  therefore 
mandated  only  general  requirements. 
We  will  allow  States  to  develop  their 
own  specific  review  criteria. 

Comment:  A  few  commenters 
requested  clarification  of  §  483.151(e)(2), 
which  specifies  that  States  may 
withdraw  approval  of  a  NATCEP  or  CEP 
that  is  out  of  compliance  with  any  of  the 
requirements  for  those  programs.  One 
commenter  believed  that  we  should 
require  States  to  withdraw  approval  of 
any  program  that  failed  to  meet  any  of 
the  requirements  for  these  programs 
instead  of  allowing  States  the  option  to 
do  so. 

Response:  We  have  continued  io 
allow  States  the  option  to  withdraw 
approval  of  NATCEPs  and  CEPs  that  do 
not  meet  the  requirements  of  §§  483.152 
and  483.154,  respectively  because  we 
believe  that  States  should  have 
flexibility  to  develop  standards  for 
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withdrawing  approval  of  programs  that 
do  not  meet  the  requirements. 

Comment:  A  few  commenters  had 
concerns  about  the  requirement  in  the 
NPRM  that  specified  that  States  must 
withdraw  approval  of  a  program  in  an 
entity  that  refuses  to  allow 
unannounced  visits.  A  few  commenters 
suggested  that  the  unannounced  visits 
should  be  incorporated  into  the  annual 
certification  survey.  One  commenter 
believed  that  unannounced  visits  should 
be  required  for  both  facility-based  and 
non-facility-based  programs.  One 
commenter  believed  that  unannounced 
visits  are  an  inappropriate  way  of 
determining  the  quality  of  training  and 
competency  evaluation  programs. 

Response:  We  believe  that 
unannounced  visits  are  an  appropriate 
and  useful  tool  for  determining  the 
ongoing  quality  of  a  program  and  have 
therefore  retained  the  requirement  as 
written  in  the  NPRM.  We  believe  that 
the  unannounced  visits  could  be 
incorporated  into  the  annual 
certification  survey,  but  because  entities 
other  than  the  survey  and  certification 
agency  may  be  responsible  for  review 
and  approval  of  NATCEPs,  the  State 
may  want  the  entity  responsible  for 
review  and  approval  to  perform  the 
unannounced  visits.  We  have  not 
distinguished  between  facility-based 
and  non-facility-based  programs  for 
purposes  of  this  requirement;  both  types 
of  programs  must  accept  unannounced 
visits. 

Comment-  Several  commenters 
requested  that  we  provide  a  mechanism 
for  ensuring  that  approval  is  withdrawn 
from  programs  of  poor  quality.  A  few 
commenters  suggested  that  failure  rates 
on  the  competency  evaluation  should  be 
used  as  a  measure  of  program  quality. 
One  commenter  suggested  that  we 
require  States  to  develop  performance 
standards  for  NATCEPs. 

Response:  States  are  permitted  great 
flexibility  in  approving  programs,  and 
we  believe  that  they  should  have  similar 
flexibility  in  withdrawing  approval.  We 
believe  that  States  will  withdraw 
approval  from  poor  programs  regardless 
of  whether  we  specify  a  specific 
mechanism  to  be  used.  We  are  not 
speciHcally  requiring  that  States 
develop  performance  standards  for 
programs  (and  we  have  not  specified 
particular  measures  of  program  quality] 
because  we  believe  that  States  will 
develop  standards  even  in  the  absence 
of  a  Federal  requirement  and  wish  to 
allow  them  as  much  flexibility  as 
possible  in  this  regard. 

Comment:  Several  commenters  asked 
that  we  provide  requirements  for 
withdrawal  of  program  approval.  Many 
of  these  commenters  suggested  that 


States  provide  written  notice  indicating 
the  reason[s)  for  withdrawal  of  program 
approval,  and  that  students  who  had 
already  started  a  program  should  be 
allowed  to  complete  it. 

Response:  We  agree  with  these 
comments  and  have  added  a  provision 
in  S  483.151(e)  specifying  that  the  notice 
of  withdrawal  of  program  approval  must 
be  in  writing  and  must  specify  the 
reason(s]  for  withdrawal  of  approval 
and  that  students  who  are  in  a  program 
at  the  time  approval  is  withdrawn  will 
be  allowed  to  complete  it. 

Section  483. 151(c)    Time  for  Acting  on  a 
Request  for  Approval 

Summary  of  NPRM  Provisions 

Paragraph  (c)  of  483.151  specified  that 
a  State  must,  within  90  days  of  the  date 
of  a  request  under  paragraph  (a)(3)  of 
S  483.151  or  receipt  of  additional 
information  from  the  requester,  advise 
the  requester  of  the  action  taken  by  the 
State  on  the  request,  or  request 
additional  information  from  the 
requesting  entity. 

Comments  and  Responses 

Comment:  Many  commenters 
suggested  that  States  be  allowed  less 
time  to  review  a  program  because 
facilities  need  more  timely  responses. 
The  alternative  number  of  days 
suggested  ranged  from  10  days  to  60 
days.  A  few  commenters  were  pleased 
with  the  time  limit  specified  in  the 
NPRM. 

Response:  Although  we  understand 
facilities'  desire  to  receive  an  immediate 
response  to  a  request  for  approval,  we 
have  retained  the  time  limit  specified  in 
the  NPRM  because  we  believe  it  may 
reasonably  take  90  days  to  approve  a 
program,  especially  since  a  visit  to  the 
training  site  may  be  necessary. 

Comment:  One  commenter  believed 
that  we  should  clarify  that  a  State  must 
actually  have  made  a  decision  on 
whether  to  approve  a  program  within  90 
days  unless  additional  information  is 
required. 

Response:  We  agree  and  have 
clarified  this  requirement  in  S  483.151(c] 
to  specify  this. 

Section  483.151(d)    Duration  of 
Approval 

Summary  of  NPRM  Provisions 

Paragraph  (d)  of  S  483.151  specified 
that  a  State  may  not  grant  approval  of  a 
NATCEP  for  a  period  longer  than  two 
years. 

Comments  and  Responses 

Comment:  Many  commenters  had 
suggestions  on  the  duration  of  approval 
for  NATCEPs  and  CEPs.  A  few 


commenters  stated  that  approval  should 
be  on  an  annual  basis  and  should 
coincide  with  annual  surveys.  Several 
others  requested  that  approval  be 
effective  for  a  longer  period  of  time  than 
the  two  years  specified  in  the  NPRM 
and  cited  various  reasons.  A  few 
commenters  stated  that  programs 
meeting  certain  additional  requirements 
should  be  allowed  to  have  longer 
approval  periods.  Some  indicated  that 
re-approval  should  only  be  required 
when  there  are  changes  to  a  program. 
Several  commenters  agreed  that  a  two- 
year  approval  period  was  appropriate. 
Finally,  one  commenter  agreed  that 
review  of  programs  should  occur  every 
two  years  but  stated  that  approval 
should  not  necessarily  expire. 

Response:  We  continue  to  believe  that 
two  years  is  the  maximum  approval 
period  a  program  should  have  in  order 
to  preserve  the  intent  of  the  nurse  aide 
requirements  of  maintaining  the  quality 
and  integrity  of  NATCEPs.  We  have 
therefore  retained  this  provision  in  our 
final  regulations  but  have  clarified  it  to 
indicate  that  a  program  must  also  be 
reviewed  when  there  are  substantive 
changes  to  the  program.  We  believe  that 
a  review  when  there  are  substantive 
changes  to  the  program  is  necessary  to 
ensure  that  the  program  continues  to 
meet  the  requirements  of  55  483.152  and 
483.154. 

Comment:  One  commenter  suggested 
that  re-approval  be  required  when 
ownership  of  a  program  changes. 

Response:  We  do  not  believe  that  a 
change  in  ownership  will  necessarily 
result  in  a  substantive  change  in  a 
program  and  have  therefore  not 
accepted  this  suggestion.  However,  if 
substantial  changes  do  occur,  then  a 
review  would  be  required  under 
S  483.151(d)(2]. 

Summary  of  Changes  to  Section  483.151 

In  response  to  comments,  in  addition 
to  minor  technical  or  editorial  changes, 
we  are  making  the  following  changes: 

•  To  more  accurately  reflect  the  scope 
of  this  section  of  the  regulation,  we  are 
revising  the  section  title  to  read  "State 
review  and  approval  of  nurse  aide 
training  and  competency  evaluation 
programs  and  competency  evaluation 
programs." 

•  We  have  clarified  §  483.151(a)(1)  to 
indicate  more  clearly  that  it  is  a  State 
option  to  offer  NATCEPs  and  CEPs. 

•  After  further  analysis  of  sections 
1819(e)(1)  and  1919(e)(1)  of  the  Act,  we 
are  not  making  final  proposed 

5  483.151(a)(2). 

•  In  5  483.151(b)(l)(iii),  we  are  not 
making  final  the  proposed  requirement 
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for  an  initial  pre-approval  site  visit  for 
NATCEPs. 

•  We  are  revising  S  483.151(b)(2)  to 
indicate  that  States  may  not  approve  a 
NATCEP  or  CEP  offered  by  or  in  a 
fdcility  against  which  a  penalty  or 
waiver,  described  in  sections 
1819(f)(2MB)(iii)(I)  and  1919(f)(2)(B)(iii)(I) 
of  the  Act.  has  been  imposed 

•  In  5  483.151(b)(3),  we  are  adding  a 
requirement  prohibiting  States  from 
approving  NATCEPs  and  CEPs  offered 
by  or  in  a  facility  against  which  an 
action(s)  described  in  section 
4008(h)(l)(F)(ii)  or  section  4801(a)(6)(B) 
of  OBRA  '90  has  been  levied  antii  two 
years  ^m  the  date  the  action(s)  was 
imposed  has  elapsed. 

•  In  §  483.151(c)(1),  we  have  clarified 
that  States  must  inform  a  requestor 
whether  or  not  a  program  has  been 
approved. 

•  In  §  483.151(d),  we  are  adding  a 
provision  that  a  facility  must  notify  the 
State  and  the  State  must  review  that 
facility's  program  when  there  are 
substantive  changes  made  to  the 
facility's  NATCEP  within  a  2-year 
approval  period. 

•  We  are  revising  §  483.151(e)fl)  to 
indicate  that  States  may  not  approve  a 
CEP  or  NATCEP  offered  by  or  in  a 
facility  described  in  §  483.151(b)  (2)  or 
(3). 

•  In  8  483.151(e)(4),  we  are  adding  a 
provision  that  the  State  may  withdraw 
approval  of  a  NATCEP  with  an 
unusually  high  student  faihire  rate  on 
the  evaluation. 

•  In  §  483.151(e)(5),  we  are  adding  a 
provision  that  if  a  State  withdraws 
approval  of  a  NATCEP  or  CEP.  the  State 
must  notify  the  facihty  in  writing  and 
must  allow  students  who  have  started  a 
NATCEP  from  which  approval  has  been 
withdrawn  to  complete  the  course. 

Section  483. 152    Requirements  for 
Approval  of  a  Nurse  Aide  Training  and 
Competency  Evaluation  Program 

Summary  of  NPRM  Provisions 

Section  483.152  specified  the  minimum 
requirements  for  State  approval  of  a 
NATCEP,  and  lists  the  curriculum 
requirements  for  NATCEPs.  It  also 
specified  the  prohibition  of  charges  for 
individuals  enrolled  in  a  NATCEP. 

Comments  and  Responses 

General 

Comment-  One  commenter  believed 
that  only  individuals  who  are  actually 
employed  in  a  facihty  should  be  allowed 
to  take  a  NATCEP. 

Response:  We  beheve  that  such  a 
requirement  is  discriminatory  and  would 
lead  to  shortages  of  nurse  aides.  We 
also  believe  it  is  inappropriate  to  restrict 


access  to  NATCEPs.  We  note  that  one 
commenter  agreed  with  this  position. 

Comment:  One  commenter  requested 
that  all  high  school  students  who 
complete  a  health  occupations  course  be 
certified  as  meeting  the  nurse  aide 
requirements. 

Response:  A  program  must  meet  the 
requirements  in  S  483.152  to  be 
approved  by  the  State,  and  we  are  not 
confident  that  all  health  occupations 
courses  meet  these  requirements. 

CommenL  Several  commenters 
requested  that  we  protect  nurse  aides 
against  programs  that  are  not  approved 
by  the  State  or  that  we  provide  a 
mechanism  for  informing  prospective 
nurse  aides  of  the  types  and  costs  of 
programs.  One  commenter  believed  that 
we  should  require  all  trade  and 
proprietary  schools  to  provide  written 
notice  to  students  advising  them  of 
Federal  and  State  laws  for  nurse  aide 
training,  especially  those  laws  relating 
to  prohibition  of  charges  for  programs 
and  requirements  to  be  listed  on  the 
nurse  aide  registry. 

Response:  We  believe  it  is 
inappropriate  for  us  to  require  that  such 
information  be  provided  to  nurse  aides 
because  such  protection  is  within  the 
purview  of  the  State.  We  do  agree, 
however,  with  the  intent  of  the 
comments  and  encourage  all  States  to 
inform  individuals  that  they  must 
complete  a  State-approved  NATCEP  or 
CEP  to  be  employable  by  a  facility  and 
to  protect  students  from  non-approved 
programs  when  possible.  We  note  that 
§  483.154(A)  does  require  States  to 
notify  individuals  that  successful 
completion  of  a  CEP  will  result  in 
placement  on  the  nurse  aide  registry. 

Comment:  One  commenter  snggested 
that  we  require  NATCEPs  to  have  an 
appeals  process  for  disputes  regarding 
training  and  testing. 

Response:  While  we  agree  that  it  may 
be  useful  for  individual  NATCEPs  to 
have  processes  for  resolving  disputes, 
we  beheve  that  dispute  resolution  could 
also  be  accomplished  through  non- 
NATCEP  entities.  We  have  not 
established  a  process  for  resolving 
disputes  regarding  training  because  we 
wish  to  allow  States  maximum 
flexibility  in  determining  what  methods 
of  dispute  resolution  they  will  use  or 
require. 

Comment:  A  number  of  commenters 
requested  that  we  require  students  in  a 
NATCEP  to  be  distinguishable  from 
other  nurse  aides  for  easy  identification 
when  on  duty  in  a  facility. 

Response:  Sections  1819(b)(5)  and 
1919(b)(5)  of  the  Act  restrict  the 
activities  of  student  nurse  aides  but  do 
not  require  that  they  wear  distinctive 
identification  tags.  We  believe  that  such 


a  requirement  goes  beyond  the  statutory 
requirements  for  nurse  aides  and  would 
be  inappropriate  in  our  regulations. 

Comment:  Some  commenters  asked 
that  we  require  nurse  aide  orientation  in 
addition  to  the  training  program. 

Response:  We  believe  that  providing 
orientation  to  students  is  standard 
practice  for  educational  programs  and 
that  it  is  not  necessary  to  place  such  a 
requirem.ent  in  our  regulations. 

Section  483.152(a) 

Summary  of  NPRM  Provisions 

Paragraph  (a)  of  §  483.152  specified 
that  for  a  NATCEP  to  be  approved  by 
the  State,  it  must,  at  a  minimum — 

•  Consist  of  no  less  than  75  hours  of 
training; 

•  Include  at  least  the  subjects 
specified  in  §  483.152(b); 

•  Include  at  least  16  hours  of 
supervised  practical  training; 

•  Meet  the  requirements  specified  in 
§  483.152(a)(4)  for  instructors  who  train 
nurse  aides;  and 

•  Contain  competency  evaluation 
procedures  as  specified  in  §  483.154. 

Comments  and  Responses 

Comment:  A  few  commenters 
suggested  that  the  number  of  required 
hours  for  training  programs  be  changed. 
Some  commenters  suggested  30  hours 
instead  of  the  75  hours  specified  in  the 
NPRM.  Others  believed  that  75  hours 
was  insufficient  to  adequately  train  a 
nurse  aide.  A  few  commenters  asked 
that  we  clarify  whether  the  75  hours  of 
required  training  were  60  minute  clock 
hours  or  50  minute  classroom  hours. 

Response:  Sections  1819(fK2)(.\)(i) 
and  1919(f)(2)(A)(i)  of  the  Act  clearly 
indicate  that  our  requirements  for 
NATCEPs  must  specify  that  such 
programs  are  at  least  75  hours  duration. 
These  provisions  do  not  allow  HCFA  the 
flexibility  to  change  the  number  of 
required  hours  for  training  programs  to 
less  than  75  hours.  We  have  clarified  in 
§  483.152(a)(1)  that  a  nurse  aide  training 
program  must  consist  of  no  less  than  75 
clock  hours  of  training. 

CommenL  A  number  of  commenters 
believed  that  NATCEPs  should  not  be 
required  to  contain  competency 
evaluation  procedures  because  States 
cannot  delegate  competency  evaluation 
to  facilities.  A  few  commenters 
suggested  that  we  specify  in  the 
regulations  that  a  facility  has  a 
responsibility  to  the  students  in  its 
training  program  until  the  competency 
evaluation  is  completed. 

Response:  The  NATCEP  requirements 
in  sections  1819  and  1919  of  the  Act 
address  only  training  and  competency 
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evaluation  programs  for  nurse  aides,  not 
training  programs  alone.  Therefore,  we 
will  continue  to  require  that  NATCEPs 
contain  competency  evaluations  which 
meet  the  requirements  in  §  483.154. 
Although  facilities  are  not  permitted  to 
perform  competency  evaluations  for  the 
nurse  aides  they  train,  they  clearly  need 
to  be  aware  of  the  competency 
evaluation  procedures  as  part  of  their 
planning  and  implementation  of  training 
programs.  Also,  because  a  NATCEP  is 
not  completed  until  the  competency 
evaluation  program  is  completed,  it  is 
reasonable  to  state  that  the  NATCEP 
has  a  responsibility  to  be  available  to 
answer  questions  from  its  students  until 
the  competency  evaluation  has  been 
completed. 

Comment:  A  number  of  individuals 
commented  on  the  required  hours  of 
supervised  practical  training.  A  few 
commenters  agreed  with  the  18  hours 
proposed  in  the  NPRM.  Several  others 
recommended  additional  hours  of 
supervised  practical  training  ranging 
from  30  to  75  hours.  Some  commenters 
asked  that  we  specify  in  our  regulations 
that  students  may  not  perform  services 
for  which  they  have  not  been  trained 
and  found  competent.  One  commenter 
asked  that  we  state  specifically  that 
students  be  allowed  to  perform  only 
those  services  for  which  they  have  been 
trained.  Several  commenters  indicated 
that  all  services  provided  by  students 
should  be  supervised.  One  commenter 
indicated  that  experienced  nurse  aides 
should  be  allowed  to  supervise  students 
after  the  initial  16  hours  of  training. 

Response:  We  believe  that  many  of. 
the  curriculum  requirements  in 
§  483.152(b)  can  be  met  through  several 
different  methods,  including  supervised 
practical  training.  We  have  not  required 
additional  hours  of  supervised  practical 
training  because  we  believe  that 
programs  should  have  flexibility  in 
determining  what  teaching  methods  to 
use.  We  have  added  a  provision  to 
S  483.152(a)  requiring  that  a  NATCEP 
ensure  that  students  do  not  perform  any 
services  for  which  they  have  not  been 
trained  and  found  proficient  by  the 
instructor  and  that  all  students  in  a 
NATCEP  be  under  the  general 
supervision  of  a  licensed  or  registered 
nurse  when  they  are  performing  services 
for  residents.  We  do  not  believe  that  an 
experienced  nurse  aide  is  qualified  to 
supervise  students. 
_  Comment  Some  commenters  had 
suggestions  on  the  proper  setting  for 
supervised  practical  training.  A  few 
commenters  believed  that  supervised 
practical  training  should  be  performed 


only  in  a 


that  we  allow  it  in  a  laboratory  setting. 


acility,  while  others  requested 


Response:  We  believe  it  is  overly 
restrictive  to  require  that  supervised 
practical  training  be  performed  only  in  a 
facility.  We  have  retained  the  provision 
in  the  NPRM,  which  specifies  that 
supervised  practical  training  may  be 
performed  in  a  laboratory  or  other 
setting,  because  we  believe  that  this 
provision  allows  for  maximum  flexibility 
in  practical  training  methods. 

Comment:  A  few  commenters 
requested  that  we  clarify  the  meaning  of 
"direct  supervision"  for  purposes  of 
§  483.152(a)(3). 

Response:  "Direct  supervision"  means 
that  a  licensed  nurse  or  registered  nurse 
is  actually  observing  students 
performing  tasks. 

Comment:  One  commenter  requested 
that  we  allow  training  to  occur  on  the 
floor  of  the  facility  rather  than  in  the 
classroom.  Several  other  commenters 
requested  that  we  specify  the  ratio  of 
clinical  training  hours  to  classroom 
training  hours  and  suggested 
appropriate  ratios.  One  commenter 
expressed  displeasure  in  the  cutback  of 
clinical  training  hours. 

Response:  We  believe  that  training 
can  be  successfully  performed  in  many 
different  locations.  To  allow  maximum 
flexibility  in  the  development  and 
approval  of  programs,  we  have  not 
specified  that  training  must  be 
performed  in  a  classroom  rather  than  on 
the  floor  of  a  facility  or  that  there  be  a 
particular  ratio  of  hours  of  clinical 
training  to  hours  of  classroom  training. 

Comment:  In  the  NPRM,  we  requested 
public  comment  on  the  credentials  that 
instructors  in  NATCEPs  should  be 
required  to  have,  and  received  many 
comments  on  this  issue.  Most 
commenters  believed  that  licensed 
nurses  were  capable  of  instructing  nurse 
aides.  A  large  number  of  commenters 
believed  that  licensed  nurses,  generally 
supervised  by  the  director  of  nursing,  a 
registered  nurse,  or  other  individuals  in 
a  facility,  could  properly  instruct  nurse 
aides.  Several  commenters  suggested 
that  a  licensed  nurse  should  be  allowed 
to  be  an  instructor  in  faciUty-based 
programs  only,  while  others  believed 
that  we  should  require  the  same 
instructor  credentials  for  facility-based 
and  non-facility-based  programs.  A  few 
commenters  requested  that  we  require 
instructors  to  meet  the  guidelines 
contained  in  the  State  Operations 
Manual  Transmittal  223  and  the  State 
Medicaid  Manual  Transmittal  63 
guidance.  Some  commenters  suggested 
that  licensed  nurses  be  instructors  only 
if  they  had  sufficient  experience  in 
nursing  or  instructing  nurse  aides.  A  few 
commenters  believed  that  licensed 
nurses  should  provide  instruction  only 


in  certain  areas  or  that  registered  nurses 
must  provide  certain  training.  A  few 
commenters  believed  that  only  a 
registered  nurse  was  qualified  to 
provide  training,  or  stated  that  State  law 
did  not  allow  licensed  nurses  to  teach. 
One  commenter  suggested  that 
registered  nurses  could  provide  training 
under  the  general  supervision  of  the 
director  of  nursing  or  assistant  director 
of  nursing.  Several  commenters 
suggested  that  licensed  nurses  could  be 
supplemental  instructors.  A  few 
commenters  suggested  grandfathering  in 
Ucensed  nurses  currently  providing 
instruction.  Several  commenters  asked 
that  the  requirements  for  instructors  of 
nurse  aides  and  instructors  of  home 
health  aides  be  identical  to  facilitate  the 
development  of  uniform  programs. 

Response:  After  considering  the 
comments,  we  have  retained  the 
NPRM's  provision  which  requires  nurse 
aide  training  to  be  performed  by  or 
under  the  general  supervision  of  a 
registered  nurse.  This  provision  allows 
licensed  nurses  to  act  as  instructors  in 
NATCEPs  as  long  as  a  registered  nurse 
maintains  responsibility  for  the  program 
and  is  available  to  provide  instruction  in 
areas  in  which  a  licensed  nurse  may 
lack  technical  expertise.  We  have  not 
differentiated  between  credentials  for 
instructors  in  facility-based  and  non- 
facility-based  programs  because  we 
believe  that  the  same  level  of  expertise 
is  required  in  both  settings.  We  believe 
that  it  is  unnecessary  for  instructors 
who  are  registered  nurses  to  be 
supervised.  Also,  we  have  not  permitted 
licensed  nurses  with  additional 
experience  in  nursing  or  instructing 
nurse  aides  to  supervise  programs 
because  we  believe  that  the  knowledge 
base  of  a  registered  nurse  is  necessary 
to  supervise  a  program.  We  note  that 
these  credentials  are  the  same  as  those 
for  home  health  aide  instructors. 
Although  the  statutory  requirements  in 
section  1891(a)(3)  of  the  Act  for  home 
health  aide  training  are  sufficiently 
different  from  the  nurse  aide  training 
requirements  to  prevent  a  single  set  of 
Federal  requirements  for  training  both 
nurse  aides  and  home  health  aides,  we 
would  like  the  requirements  to  be  as 
similar  as  possible  to  allow  for  the 
possibility  of  unified  programs. 

Comment:  A  few  commenters  asked 
that  we  clarify  the  difference  between 
general  supervision  and  performing 
training. 

Response:  Performing  training  is  the 
actual  teaching  of  course  material. 
General  supervision  is  providing 
necessary  guidance  for  the  program  and 
maintaining  ultimate  responsibility  for 
the  course. 
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CommenL  Several  commenters 
provided  suggestions  about  the  amount 
and  type  of  experience  instructors 
should  be  required  to  have. 
Commenters'  suggestions  on  the  amount 
of  experience  an  instructor  should  have 
ranged  from  no  experience  to  four  years. 
Some  commenters  believed  that  only 
general  experience  should  be  required, 
or  that  experience  in  geriatrics, 
rehabilitation  nursing,  adult  care,  care  of 
the  chronically  ill,  or  care  of  the 
cognitively  impaired  should  be  required 
in  addition  to  or  instead  of  general 
experience  in  long-term  care  faciUty 
services.  A  few  commenters  suggested 
various  alternatives  that  we  could 
require  instead  of  actual  experience.  A 
couple  of  commenters  agreed  with  the 
experience  requirement  proposed  in  the 
NPRM. 

In  addition,  a  number  of  commenters 
believed  that  all  instructors  of  nurse 
aides  should  be  required  to  have  some 
kind  of  expertise  in  teaching. 
Commenters'  suggestions  ranged  from 
requiring  instructors  to  have  completed 
a  course  in  teaching  adults  to  requiring 
experience  in  adult  education.  One 
commenter  suggested  that  we  phase  in 
this  requirement  by  1993.  One 
commenter  believed  that  HCFA  should 
require  evaluation  of  instructors. 

Response:  We  have  retained  the 
requirement  in  §  483.152(a)(4]  (now 
redesignated  as  S  483.152(a)(5))  that  the 
registered  nurse  required  to  perform  or 
supervise  the  training  should  have  a 
minimum  of  two  years  of  experience,  at 
least  one  year  of  which  is  in  the 
provision  of  long-term  care  facility 
services.  We  believe  that  this  type  and 
amount  of  experience  is  necessary  to 
assure  proper  instruction  of  nurse  aide 
students.  We  have  not  provided  any 
substitutions  for  experience  because  we 
beUeve  that  any  such  substitutions 
would  be  inferior  to  experience.  We 
note,  however,  that  licensed  nurses 
providing  training  under  the  general 
supervision  of  a  registered  nurse  with 
training  and  experience  need  not  meet 
this  requirement. 

We  agree  that  all  instructors  of  nurse 
aides  should  be  required  to  have  some 
kind  of  expertise  in  teaching  or 
otherwise  instructing  nurse  aides  and 
have  added  a  requirement  in 
§  483.152(a)(4)  (now  redesignated  as 
§  483.152(a)(5))  that  nurse  aide 
instructors  must  have  completed  a 
course  in  teaching  adults  or  must  have 
experience  in  teaching  adults  or 
supervising  nurse  aides.  We  have  not 
provided  any  delay  in  implementation  of 
this  requirement  because  we  do  not 
believe  it  will  cause  a  hardship  on 
instructors  or  facilities  providing  nurse 


aide  training  programs.  We  have  not 
required  that  States  evaluate  instructors 
because  we  beUeve  that  there  are  many 
other  ways  of  ensuring  quality 
programs,  and  we  wish  to  allow  States 
flexibility  in  this  area. 

ComnienL  A  few  commenters 
suggested  that  all  instructors  be  required 
to  be  on  a  State  roster. 

Response:  We  believe  that 
establishing  and  maintaining  a  roster  of 
all  nurse  aide  instructors  would  be 
expensive  and  burdensome  for  States 
and  have  therefore  not  accepted  this 
comment. 

CommenL  A  number  of  commenters 
were  concerned  about  permitting 
directors  of  nursing  (DONs)  to  perform 
or  supervise  nurse  aide  training.  Many 
commenters  supported  allowing  the 
DON  to  supervise  training,  but  others 
were  concerned  that  allowing  the  DON 
to  perform  training  would  take  him  or 
her  away  from  other  important  duties. 
Some  commenters  suggested  that,  if 
DONs  are  allowed  to  train,  we  should 
require  that  there  be  sufficient  staff 
available  to  ensure  that  all  of  the  DON 
functions  are  being  met.  One  commenter 
beUeved  that  allowing  a  DON  to 
conduct  or  supervise  training  would 
violate  the  requirement  that  the  DON  be 
a  full-time  position.  A  few  commenters 
said  that  DONs  should  not  conduct  or 
supervise  nurse  aide  training  because 
there  should  be  a  separate  registered 
nurse  for  staff  development. 

Response:  We  have  retained  the 
provision  to  allow  DONs  to  supervise 
nurse  aide  training.  However,  we  have 
added  an  additional  provision  to 
§  483.152(a)(4)  (now  redesignated  as 
§  483.152(a)(5))  to  prohibit  DONs  from 
performing  the  actual  training  because 
we  believe  that  allowing  a  DON  to  train 
would  take  too  much  time  away  from 
patient  care  and  other  duties.  Permitting 
a  DON  to  supervise  training  does  not 
relieve  a  facility  of  its  responsibility  to 
have  sufficient  staff  to  perform  all 
duties.  Because  the  long-term  care 
requirements  at  42  CFR  part  483,  subpart 
B,  specify  only  that  a  facility  must  have 
a  full-time  DON,  not  the  duties  that 
individual  must  perform,  permitting  a 
DON  to  supervise  nurse  aide  training 
does  not  violate  the  long-term  care 
requirement  We  have  not  required  that 
facilities  who  have  training  programs 
have  a  separate  registered  nurse  for 
staff  development  because  we  believe 
that  many  facilities  may  have  difficulty 
recruiting  such  an  individual  and 
because  we  believe  that  such  a 
requirement  could  be  costly  for 
facilities. 

Comment:  A  few  commenters 
requested  that  we  require  all  NATCEPs 


to  supplement  the  instructor  with  other 
health  professionals.  One  commenter 
asked  that  we  allow  supplementation  at 
the  discretion  of  the  instructor.  A  few 
commenters  requested  that  we  require 
various  levels  of  experience  for 
supplemental  personnel. 

Response:  We  have  not  required  the 
use  of  supplemental  personnel  because 
we  do  not  believe  that  the  participation 
of  such  individuals  is  required  to 
produce  competent  nurse  aides. 
However,  we  have  continued  to  give 
NATCEPs  the  option  of  allowing 
supplemental  personnel  to  assist  in  their 
programs  because  we  believe  that  the 
use  of  such  individuals  can  enhance  the 
training  of  nurse  aides.  We  agree  that 
supplemental  personnel  should  be 
required  to  have  a  certain  level  of 
experience  and  have  revised 
§  483.152(a)(4)  (now  redesignated  as 
§  483.152(a)(5))  to  require  all 
supplemental  personnel  to  have  at  least 
one  year  of  experience  in  their 
respective  fields.  We  believe  that  one 
year  of  experience  is  required  to  ensure 
a  certain  level  of  expertise  but  believe 
that  a  more  stringent  requirement  might 
unnecessarily  curtail  the  use  of 
supplemental  personnel. 

Comment:  Several  commenters 
suggested  that  we  add  individuals  from 
various  health  professions  to  the  Hst  of 
personnel  who  may  supplement  the 
instructor. 

Response:  While  we  agree  that 
instruction  from  individuals  from  the 
professions  suggested  could  be  useful, 
the  list  in  our  regulations  is  not  intended 
to  be  exhaustive  and  does  not  preclude 
professionals  who  are  not  on  the  list 
from  participating  in  the  training  of 
nurse  aides.  As  long  as  the  individual 
meets  the  requirements  for  nurse  aide 
instructors,  he  or  she  would  be  eligible 
to  supplement  the  primary  instructor. 

Comment-  One  commenter  asked 
what  types  of  professionals  would 
quaUfy  as  resident  rights  experts. 

Response:  Individuals  from  many 
different  professions,  including 
ombudsmen,  medical  records 
practitioners,  and  nursing  home 
administrators,  could  serve  as  residents 
rights  experts.  Other  individuals, 
especially  residents  and  family 
members,  could  also  be  expert  in 
residents*  rights.  The  regulation  places 
no  restrictions  upon  the  individuals  who 
may  provide  this  instruction. 

Section  483.152(b) 

Summary  of  NPRM  Provisions 

Paragraph  (b)  of  §  483.152  specified 
the  curriculum  requirements  of  nurse 
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aide  training  programs.  The 
requirements  include — 

•  At  least  a  total  of  16  hours  in  areas 
specified  in  §  483.152(b)(1)  (i)  through 
(V): 

•  Basic  nursing  skills  as  specified  in 
§  483.152(b)(2)  (i)  through  (v): 

•  Personal  care  skills  as  speciHed  in 
§  483.152(b)(3)  (i)  through  (viii); 

•  Mental  health  and  social  service 
needs  as  specified  in  §  483.152(b)(4]  (i) 
through  (v); 

•  Care  of  cognitively  impaired 
residents  as  specified  in  §  483.152(b)(S) 
(i)  through  (v); 

•  Basic  restorative  services  as 
specified  in  S  483.152(b)(6)  (i)  through 
(vj):  and 

•  Resident's  rights  as  specified  in 
§  483.152(b)(7)  (i)  through  (vi). 

Comments  and  Responses 

Comment:  One  commenter  believed 
that  HCFA  should  require  a  national 
curriculum. 

Response:  Sections  1819(e)  and 
1919(e)  of  the  Act  require  States  to 
approve  programs  that  meet  the 
requirements  for  CEPs  and  NATCEPs. 
Oar  requirements  for  CEPs  and 
NATCEPs  are  general  in  nature  because 
vkre  believe  that  States  should  have  the 
flexibility  to  add  to  the  requirements  in 
accordance  vdth  their  individual  needs 
and  preferences. 

Comment-  A  few  commenters 
believed  that  the  level  of  knowledge 
required  for  the  curriculum  in 
§  ';83.152(b)  was  too  difficult  for  nurse 
aides. 

Response:  We  believe  that  this  level 
of  knowledge  is  essential  for  an 
individual  to  be  a  competent  nurse  aide 
as  did  many  commenters  who  expressed 
general  agreement  with  the  curriculum 
requirements  contained  in  §  483.152(b). 

Comment  Several  commenters 
suggested  that  we  require  training  in 
certain  specific  subjects,  such  as 
measurement  of  fluid  intake  and 
recognition  of  fecal  impactions,  or  that 
we  require  a  greater  emphasis  on  certain 
areas,  e.g.,  infection  controj  tir 
specialized  communication  skills.  One 
commenter  requested  that  the  care  of 
the  cognitively  impaired  should  be 
integrated  into  each  segment  of  the 
c-jrriculum.  not  just  §  483.152(b)(5). 

Response:  Many  topic  areas  must  be 
covered  in  a  short  time  frame  during  a 
nurse  aide  training  and  competency 
evaluation  program.  We  believe  that  our 
requirements  should  be  general  in 
nature  to  allow  for  maximum  flexibility. 
While  we  agree  that  the  care  of 
cognitively  impaired  residents  needs  to 
be  covered  during  the  course  of  a 
training  program,  we  do  not  believe  it  is 
appropriate  to  integrate  care  of 


cognitively  impaired  residents  into  all 
curriculum  segments. 

Comment:  One  commenter  believed 
that  HCFA  overstepped  its  statutory 
mandate  to  develop  requirements  for 
nurse  aide  training  and  competency 
evaluation  programs  by  requiring  that 
the  topics  in  the  subject  areas  at 
§  483.152  (b)(2).  (b)(3).  (b)(4).  (b)(5). 
(b)(6),  and  (b)(7)  be  covered. 

Response:  Sections  1819(f)(2)(A)(i) 
and  1919(f)(2)(A)(i)  of  the  Act  require 
the  Secretary  to  develop  requirements 
for  approval  of  NATCEPs  and  specify 
the  minimum  topic  areas  to  be  included 
in  those  requirements.  However,  by 
specifying  only  the  minimum  topic  areas 
to  be  included,  the  statute  allows  the 
Secretary  to  include  other  topics  that  we 
believe  are  necessary  to  ensure  that 
nurse  aides  have  the  education, 
practical  knowledge,  and  skills  needed 
to  care  for  residents  of  facilities 
properly.  The  Secretary  may  also 
specify  other  topics  under  the  authority 
granted  in  sections  1819(d)(4),  1819(f)(1), 
1919(d)(4).  and  1919(f)(1)  of  the  Act 

Comment:  One  commenter  requested 
that  we  require  education  on  AIDS/HTV 
or  other  blood-borne  diseases. 

Response:  We  believe  that  this  area  is 
subsumed  in  the  infection  control 
category  and  have  therefore  not 
accepted  this  comment  If  a  facility  has 
a  resident  who  has  the  AIDS  virus  or  is 
HIV  positive  or  has  other  blood-bome 
diseases,  that  facility  may  need  to 
provide  additional  information  to  all  of 
its  employees. 

Comment  One  commenter  requested 
that  we  include  a  section  in  our 
regulations  on  the  limitations  of  nurse 
aide  practice. 

Response:  We  believe  that  hmits  on 
nurse  aide  practice  are,  at  least  in  part 
determined  by  individual  facilities  as 
well  as  by  individual  State  nurse 
practice  acts.  We  believe  that  it  is  a 
facility's  responsibility  to  inform  all  new 
nurse  aides  of  their  roles  within  the 
facility. 

Comment  A  large  number  of 
commenters  remariced  on 
cardiopulmonary  resuscitation  (CPR). 
Most  commenters  indicated  that  CPR 
certification  should  not  be  required  as 
part  of  the  NATCEP.  A  few  commenters 
suggested  that  we  require  knowledge  of 
CPR  but  not  CPR  certification;  One 
commenter  suggested  that  we 
recommend  but  not  require  CPR.  One 
commenter  believed  that  HCFA  should 
require  CPR  If  the  75  hours  were 
expanded  or  should  require  it  to  be 
taught  in  the  first  six  months  of  in- 
service.  One  commenter  believed  that  a 
certain  percentage  of  nurse  aides  should 
be  required  to  be  trained  in  CPR.  Some 
suggested  that  NATCEPs  be  required  to 


instruct  students  on  varying  resident 
opinions  about  heroic  measures.  A  few 
commenters  believed  that  CPR  should 
be  required.  One  commenter  requested 
that  we  require  facilities  to  inform 
residents  about  their  policies  regarding 
CPR  at  the  time  of  admission.  One 
commenter  suggested  that  HCFA  delay 
a  decision  on  whether  to  require  CPR 
until  after  consideration  of  additional 
issues. 

Response:  We  have  not  required  that 
NATCEPs  include  training  in  CPR 
because  we  do  not  believe  that  nurse 
aides  perform  CPR  frequently  enough  to  . 
justify  the  time  it  would  take  from  other 
areas  of  the  training  and  competency 
evaluation  program.  However,  we  have 
not  prohibited  that  it  be  taught  and  note 
that  it  may  well  be  included  among  the 
emergency  procedures  listed  at 
§  483.152(b)(l)(iii).  We  also  note  that  if  a 
facility  allows  its  nurse  aides  to  perform 
CPR,  the  facility  must  ensure  that  they 
are  competent  to  perform  CPR.  We  have 
not  included  a  specific  requirement  for 
facilities  to  inform  residents  of  their 
policies  on  CPR  at  the  time  of  admission 
because  we  already  require  facilities  to 
inform  residents  of  facility  policies  (see 
42  CFR  483.12). 

Comment  Many  commenters  had 
concerns  about  5  483.152(b)(1),  which 
specifies  the  amount  and  types  of 
training  a  student  in  a  NATCEP  must 
have  before  direct  contact  with  a 
resident  Some  commenters  said  that  we 
should  require  no  training  prior  to 
resident  contact  or  that  we  should 
require  less  than  the  16  hours  proposed 
in  the  NPRM.  Others  agreed  with  the 
requirement  as  proposed.  A  few 
commenters  believed  that  students 
should  receive  more  training  before 
direct  contact  or  that  students  should 
not  be  avowed  to  have  direct  contact 
with  residents  until  the  course  is 
complete.  One  commenter  asked  us  to 
define  "direct  contact"  for  purposes  of 
§  483.152(b)(1).  Finally,  one  commenter 
requested  that  we  state  the  broad  goals 
behind  requiring  training  before  contact 
with  a  resident 

Response:  We  have  retained  the 
requirement  for  16  hours  of  training 
before  direct  contact  with  a  resident. 
We  believe  that  basic  training  before 
contact  with  residents  is  necessary  to 
safeguard  residents.  We  have  not 
increased  the  amount  of  training 
required  before  contact  with  residents 
because  we  believe  that  resident  contact 
during  the  training  process  can  be  a 
useful  learning  tool  for  students  and  can 
be  beneficial  to  residents  as  well.  We 
note  that  we  have  required  that  students 
be  competent  to  perform  any  services 
they  are  providing  for  residents,  and 
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that  a  registered  nurse  or  licensed  nurse 
must  provide  general  supervision  for  all 
students  (see  §  483.152(a)(4)).  We  define 
"direct  contact"  as  any  activity  that 
requires  physically  touching  a  resident. 

Comment:  A  few  commenters 
suggested  different  topics  for  the  initial 
training  specified  in  §  483.152(b)(1)  or 
suggested  that  more  topics  be  covered. 
Other  commenters  indicated  that  the 
Heimlich  maneuver  should  be  required. 

Rpsponse:  We  believe  that  overall 
coverage  of  the  topics  listed  in 
§  483.152(b)(1)  is  sufficient  to  prepare 
students  for  direct  contact  with 
residents.  However,  we  agree  that  the 
Heimlich  maneuver  should  be  required 
and  have  added  it  to  §  483.152(b](l)(iii) 
under  Safety/emergency  procedures. 
Aides  frequently  feed  residents  or  assist 
residents  in  eating.  The  Heimlich 
maneuver  takes  little  time  to  learn,  and 
we  believe  that  requiring  it  could  save 
lives. 

Comment'  A  few  commenters  asked 
that  we  clarify  in  our  regulations  that 
the  training  specified  in  §  483.152(b)(1) 
does  not  include  orientation. 

Response:  We  believe  it  is  clear  from 
the  provision  in  §  483.152(b)(1)  that  the 
16  hours  of  initial  training  must  be  in  the 
areas  specified.  We  did  not  explicitly 
include  or  exclude  orientation  from  the 
overall  training  curriculum  because, 
while  sections  1819(f)(2)(A)(i)  and 
1919(f)(2)(A)(i)  of  the  Act  require  that 
the  program  be  at  least  75  hours  and 
authorize  establishment  of  a  minimum 
curriculum,  they  do  not  limit  the  content 
of  the  training  nor  the  length  of  time 
allowed  to  provide  it. 

Comment:  One  commenter  believed 
that  the  range  of  services  that  a  student 
can  perform  should  be  limited. 

Response:  We  have  not  accepted  this 
comment  because  students  are  already 
appropriately  limited  by  their  own 
demonstrated  proficiency.  We  believe 
that  students  should  be  allowed  to 
perform  any  services  for  which  they 
have  been  trained  and  judged  proficient 
by  the  instructor  as  long  as  they  are 
supervised  as  required  in  §  483.152(a)(4) 
of  the  final  rule. 

Comment:  A  few  commenters 
indicated  that  recognition  of  signs  and 
symptoms  of  common  diseases  and 
conditions  is  beyond  the  scope  of  nurse 
aides.  One  commenter  requested  that 
we  delete  this  provision.  One 
commenter  suggested  that  we  not 
qualify  recognition  of  signs  and 
symptoms. 

Response:  For  clarification,  we  have 
revised  this  provision  in  $  483.152(b)(2) 
to  indicate  that  nurse  aide  training  and 
competency  evaluation  programs  must 
teach  recognition  of  abnormal  changes 
in  body  functioning  and  the  importance 
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of  reporting  such  changes  to  a 
supervisor. 

Comment:  One  commenter  believed 
that  proposed  §  483.152(b)(4),  Mental 
health  and  social  service  needs, 
required  too  much  psychology  for  a 
nurse  aide. 

Response:  Sections  1819(f)(2)(A)(i) 
and  1919(f)(2)(A)(i)  of  the  Act  require 
that  mental  health  and  social  service 
needs  of  residents  be  addressed  in 
NATCEPs.  After  considering  the 
comments,  we  have  modified  some  of 
the  requirements  in  §  483.152(b)(4),  and 
we  believe  that  the  final  requirements 
reflect  an  appropriate  knowledge  level 
for  nurse  aides. 

Comment:  A  few  commenters  stated 
tliat  identifying  age-associated 
developmental  tasks  is  beyond  the 
scope  of  nurse  aides.  One  commenter 
suggested  that  we  require  NATCEPs  to 
teach  nurse  aides  that  age-associated 
developmental  tasks  exist  and  to  teach 
them  to  be  aware  of  their  impact  on 
residents. 

Response:  We  have  accepted  this 
suggestion  and  have  revised 
§  483.152(b)(4)  to  require  that  NATCEPs 
must  teach  awareness  of  age-associated 
developmental  tasks. 

Comment:  Many  commenters 
indicated  that  modifying,  identifying, 
managing,  and  changing  behavior  are 
beyond  the  scope  of  a  nurse  aide.  One 
commenter  suggested  removing  the 
requirement  to  modify  aides'  behavior  in 
response  to  residents'  behavior. 
Commenters  suggested  a  variety  of 
alternatives,  most  of  which  emphasized 
teaching  communication  skills  and 
appropriate  nurse  aide  responses  to 
resident  behavior.  A  few  commenters 
suggested  that  this  provision  in 
§  483.152(b)(4)  be  narrowed  to  behavior 
of  individuals  with  dementia.  A  few 
commenters  suggested  that  we  permit 
behavior  modification  in  accordance 
with  the  resident's  care  plan. 

Response:  We  agree  that  identifying 
the  need  for  and  planning  a  program  of 
behavior  modification  is  beyond  the 
scope  of  a  nurse  aide.  We  have  changed 
this  requirement  in  $  483.152(b)(4)  to 
indicate  that  nurse  a-des  must  be  taught 
how  to  respond  to  resident  behavior, 
i.e.,  how  to  carry  out  behavior 
modification  planned  by  a  skilled 
professional.  We  have  not  added  a 
specific  requirement  for  communication 
skills  to  this  provision  because  we 
already  require  under  §  483.152(b)(l)(i) 
that  NATCEPs  cover  communication 
skills.  We  have  not  narrowed  this 
provision  to  responding  to  residents 
with  dementia  because  we  believe  that 
nurse  aides  should  know  how  to 
respond  to  the  behavior  of  all  residents, 
and  there  is  already  a  specific  portion  of 


the  training  devoted  to  individuals  with 
cognitive  impairments.  Finally,  we  have 
not  accepted  the  suggestion  to  leach 
behavior  modification  in  accordance 
with  the  resident's  care  plan.  We 
believe  it  is  sufficient  that  nurse  aides 
are  taught  how  to  response  to  resident 
behavior. 

Comment:  One  commenter  suggested 
that  we  change  the  requirement  that 
nurse  aide  training  and  competency 
evaluation  programs  teach 
understanding  the  behavior  of 
cognitively  impaired  residents  to 
understanding  the  underlying  causes  of 
cognitive  impairments.  A  small  number 
of  commenters  suggested  that  we  delete 
the  requirement  to  teach  reducing  the 
effects  of  cognitive  impairments  from 
the  curriculum. 

Response:  We  believe  that  an 
understanding  of  the  behavior  of 
cognitively  impaired  residents  would 
include  an  understanding  of  the 
underlying  causes  of  cognitive 
impairments,  but  that  the  reverse  would 
not  necessarily  be  true.  We  believe  that 
an  understanding  of  the  behavior  of 
cognitively  impaired  residents  is 
important  knowledge  for  nurse  aides  to 
properly  care  for  residents  of  facilities. 
Likewise,  we  believe  that  methods  of 
reducing  the  effects  of  cognitive 
impairments  are  also  important 
knowledge  for  nurse  aides. 

Comment:  A  few  commenters 
suggested  that  we  require  nurse  aides  be 
trained  in  promoting  resident  self  care 
rather  than  training  residents  in  self 
care. 

Response:  We  have  not  accepted  this 
comment  because  we  believe  that  many 
residents  may  need  retraining  in  how  to 
care  for  themselves.  Nurse  aides  should 
know  how  to  provide  this  retraining. 

Comment:  A  number  of  commenters 
believed  that  providing  assistance  in 
resolving  disputes  and  grievances  is  not 
a  nurse  aide  function.  Several 
commenters  suggested  that  we  require 
training  in  reporting  or  seeking 
assistance  in  resolving  disputes  and 
grievances  or  that  we  restrict  the 
training  in  dispute  resolution  to  that 
required  of  a  nurse  aide. 

Response:  We  agree  that  dispute 
resolution  is  not  a  skill  that  all  nurse 
aides  will  need.  However,  we  do  not 
believe  it  is  necessary  to  require  training 
in  how  to  report  a  dispute.  We  have 
therefore  deleted  this  requirement  from 
the  final  regulations. 

Comment:  A  few  commenters 
suggested  that  we  require  training  in 
understanding  care  and  security  of 
residents'  personal  possessions  rather 
than  in  maintaining  care  and  security  of 
residents'  personal  possessions. 
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Response:  We  do  not  see  any 
advantages  in  requiring  training  in 
understanding  care  and  security  of 
residents'  personal  possessions  rather 
than  in  maintaining  care  and  security  of 
residents'  personal  possessions. 

Comment:  A  few  commenters 
suggested  that  we  change  the  NPRM 
provision  indicating  that  NATCEPs 
should  provide  instruction  in  providing 
care  that  maintains  the  resident  free 
from  abuse,  mistreatment,  and  neglect 
and  the  need  to  report  any  instances  of 
such  treatment  to  appropriate  facility 
staff.  One  commenter  was  unclear  on 
how  to  implement  this  requirement. 
Some  commenters  suggested  that  we 
require  only  training  in  the  need  to 
report  abuse,  mistreatment,  and  neglect 
to  appropriate  facility  staff.  Others 
requested  that  students  be  trained  in 
promoting  the  resident's  right  to  be  free 
from  abuse,  mistreatment,  and  neglect. 

Response:  We  have  revised  this 
requirement  in  S  483.152(b](7]  to  indicate 
that  NATCEPs  must  teach  promotion  of 
the  resident's  right  to  be  free  from 
abuse,  mistreatment,  and  neglect.  We 
believe  that  this  language  more  clearly 
expresses  our  intent,  which  is  to  ensure 
that  nurse  aides  do  not  abuse,  mistreat, 
or  neglect  residents. 

Comment:  A  number  of  commenters 
suggested  that  we  alter  our  provision 
regarding  use  of  restraints.  Many 
commenters  suggested  that  we  not 
mention  restraints  in  our  curriculum 
requirements.  Others  suggested  that  we 
stress  the  need  to  instruct  nurse  aides 
on  restraint-proper  environments.  A  few 
commenters  suggested  that  we  require 
instruction  on  how  to  reduce  or  avoid 
restraints  as  indicated  in  the  resident's 
care  plan.  A  few  commenters  suggested 
instruction  on  the  resident's  right  to  be 
free  from  restraints  except  when 
imposed  to  ensure  the  safety  of  the 
resident  or  others.  One  commenter  was 
unclear  on  how  to  implement  this 
requirement.  Finally,  one  commenter 
suggested  that  students  should  be 
instructed  in  reasons  not  to  use 
restraints  and  alternatives  to  restraints. 

Response:  After  consideration  of 
these  comments,  we  have  revised 
§  483.152(b)(7)  to  specify  that  NATCEPs 
must  provide  instruction  on  the  need  to 
avoid  restraints  in  accordance  with 
current  professional  standards.  The  use 
of  restraints  is  the  subject  of  another 
proposed  rule,  and  we  would  like  our 
requirements  to  be  flexible  enough  to 
allow  for  the  curriculum  to  be  updated. 


Section  483.152(c)  Prohibition  of 
Charges,  and  Section  483.154(c)(2) 

Summary  of  NTRM  Provisions 

Paragraph  (c)  of  §  483.152  specified 
that  no  nurse  aide  may  be  charged  for 
any  portion  of  a  NATCEP,  including  any 
fees  for  textbooks  or  other  required 
course  materials. 

Paragraph  (c)  of  §  483.154,  Nurse  aide 
competency  evaluation,  specified  that 
no  charges  for  the  competency 
evaluation  may  be  imposed  on  any 
nurse  aide. 

Comments  and  Responses 

Comment:  A  number  of  commenters 
requested  clarification  of  the 
requirement  that  States  may  not 
approve  NATCEPs  or  CEPs  that  char:ge 
nurse  aides  for  any  costs  for  the 
program.  Several  commenters  requested 
that  this  provision  be  deleted  and 
indicated  a  variety  of  difficulties  that 
would  arise  if  it  were  required. 
Commenters  also  proposed  a  variety  of 
alternatives  to  this  provision.  A  large 
number  of  commenters  requested  that 
this  provision  be  clarified  to  indicate 
that  the  prohibition  against  charges 
should  only  apply  to  individuals  who 
meet  the  definition  of  a  nurse  aide. 
Several  commenters  asked  us  to  allow 
aides  to  be  reimbursed  for  the  costs  of 
NATCEPs  rather  than  prohibiting  State 
approval  of  programs  that  charge  nurse 
aides.  These  commenters  believed  that 
providing  for  nurse  aides  to  be 
reimbursed  after  a  specified  period  of 
time  was  tantamount  to  prohibiting 
charges.  A  few  commenters  agreed  with 
the  requirements  as  written. 

Response:'The  provisions  at 
§§  483.152(c)  and  483.154(c)(2)  are 
required  by  sections  1819(f)(2)(A)  and 
1919(f)(2)(A)  of  the  Act.  SecUons 
4008(h)(1)(E)  and  4801(a)(5)  of  OBRA  '90 
have  clarified  these  sections  of  the  Act 
to  indicate  that  the  individuals  who 
cannot  be  charged  for  any  costs  related 
to  a  NATCEP  or  CEP  are  those  nurse 
aides  who  are  employed  by,  or  who 
have  an  offer  of  employment  from,  a 
facility.  We  have  incorporated  this 
change  in  our  regulations.  We  are  not 
permitting  nurse  aides  who  are 
employed  by,  or  who  have  an  offer  of 
employment  from,  a  facility  to  be 
reimbursed  for  the  costs  of  NATCEPs 
and  CEPs  because  we  believe  the  law 
clearly  prohibits  the  approval  of 
programs  that  charge  these  individuals, 
regardless  of  whether  they  are  later 
reimbursed.  However,  we  stress  that 
FFP  can  be  available  for  any  State- 
approved  program,  not  only  programs 
operated  by  the  facilities  that  employ 
the  nurse  aides.  Additionally,  we  note 
that  sections  4008(h)(1)(E)  and  4801(a)(5) 


of  OBRA  '90  require  that  those  nurse 
aides  who  do  not  have  an  employment 
relationship  with  a  facility  at  the  time 
they  enter  a  CEP  or  NATCEP  but  who 
become  employed  by.  or  who  obtain  an 
offer  of  employment  from,  a  facility  not 
more  than  12  months  after  completion  of 
the  program  must  be  reimbursed  for  the 
costs  of  the  program  by  the  State  on  a 
pro  rata  basis  for  the  period  during 
which  they  are  employed  as  nurse  aides. 
This  means  that  States  must  provide  for 
reimbursement  of  costs  over  a 
reasonable  period  of  time  while  the 
individual  is  employed  as  a  nurse  aide. 
Payments  stop  when  the  individual 
ceases  to  be  employed  as  a  nurse  aide. 
We  have  also  added  this  requirement  to 
our  regulations. 

Comment:  One  commenter  asked  that 
facilities  and  other  entities  that  conduct 
NATCEPs  be  allowed  to  charge  nurse 
aides  for  makeup  time  if  the  aides  miss 
class. 

Response:  Sections  1819(f)(2)(.'\)  and 
1919(f)(2)(A)  of  the  Act  do  not  allow 
States  to  approve  programs  that  charge 
nurse  aides  for  any  part  of  the  program, 
including  makeup  classes.  We  believe  it 
would  be  inappropriate  for  us  to  allow 
for  such  charges  in  our  regulations. 

Comment-  One  commenter  asked  that 
we  allow  facilities  to  have  contracts  that 
indicate  that  nurse  aides  will  have  to 
repay  the  facility  for  their  training  if 
they  do  not  remain  with  the  facility  for  a 
specified  period  of  time. 

Response:  The  cost  of  nurse  aide 
training  and  competency  evaluation  is 
borne  by  the  Medicare  and  Medicaid 
programs.  It  is  inappropriate  for  a 
facility  to  ask  a  nurse  aide  to  repay  the 
facility  for  an  expense  for  which  it  has 
already  been  paid. 

Comment:  A  number  of  commenters 
had  questions  or  comments  on  the 
application  of  these  provisions  to 
facility-based  and  non-facility-based 
NATCEPs.  Several  commenters  either 
requested  clarification  of  whether  these 
provisions  should  apply  only  to  facility- 
based  programs  or  indicated  that  we 
should  not  require  these  provisions  to 
apply  to  non-facility-based  programs.  A 
few  commenters  believed  that  facility- 
based  programs  should  be  allowed  to 
charge  non-employees. 

Response:  The  nurse  aide 
requirements  in  sections  1819  and  1919 
of  the  Act  do  not  distinguish  between 
facility-based  and  non-facility-based 
NATCEPs;  therefore,  the  provisions  in 
SS  483.152(c)  and  483.154(c)(2)  apply  to 
both  types  of  programs.  No  programs 
that  charge  fees  to  any  nurse  aides  who 
are  employed  by,  or  who  have  an  offer 
of  employment  from,  a  facility  may  be   - 
approved  by  the  State. 
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Comment:  A  few  commenters  asked 
about  the  effective  date  for  these 
provisions  or  wondered  if  there  is  a  tinie 
limit  on  how  long  the  provisions  will 
apply. 

Response:  Section  6901(b)(6)(B)  of 
OBRA  '89  specifies  that  these  provisions 
are  effective  90  days  after  OBRA  "89 
was  enacted,  or  March  19, 1990.  Because 
this  provision  was  inserted  into  sections 
lC19(f)(2)(A)  and  1919(f)(2)(A)  of  the 
Act,  which  contain  requirements  with 
which  States  must  comply  even  in  the 
absence  of  fmal  Federal  regulations. 
States  have  been  prohibited  from 
approving  NATCEPs  that  charge  nurse 
aides  since  March  19, 1990.  There  are  no 
limits  on  the  length  of  time  that  these 
provisions  will  remain  effective. 

Comment:  One  commenter  asked  that 
we  address  the  disposition  of  nurse 
aides  who  have  been  charged  for 
NATCEPs  and  CEPs. 

Response:  As  long  as  a  nurse  aide  has 
successfully  completed  a  NATCEP 
approved  by  the  State,  regardless  of 
whether  he  or  she  was  charged  for  that 
p.-ogram,  he  or  she  must  be  placed  on 
the  nurse  aide  registry  and  is 
employable  by  a  facility. 

Comment:  One  commenter  asked 
whether  a  facility  must  pay  for  a 
facility-based  NATCEP  for  a  nurse  aide 
who  does  not  want  to  take  the  program 
available  in  the  facility  in  which  he  or 
she  is  employed. 

Response:  We  believe  that  it  is  a 
facility's  right  to  determine  where  it  will 
train  its  employees. 

Comment-  One  commenter  requested 
that  nurse  aides  be  allowed  to  pay  for 
CPR  certification. 

Response:  Because  we  are  not 
requiring  that  CPR  be  included  in 
NATCEPs,  we  have  no  authority  to 
prevent  nurse  aides  from  enrolling  in 
CPR  programs  at  their  own  expense. 
However,  if  CPR  is  included  in  a  State- 
approved  program,  nurse  aides  may  not 
be  charged  for  it.  Also,  if  CPR  is 
included  in  a  State-approved  program. 
Federal  funds  may  be  used  to  pay  for  it, 
just  as  in  the  case  of  other  nurse  aide 
training  curriculum  items. 

Comment:  One  commenter  asked  how 
nurse  aides  will  be  informed  that 
programs  may  not  charge  them. 

Response:  We  believe  this  comes 
under  the  States'  purview  and  have 
therefore  not  developed  a  mechanism 
for  providing  nurse  aides  with  this 
information.  However,  we  do  encourage 
States  to  make  this  information  known 
to  nurse  aides. 

Comment:  Many  commenters 
requested  that  programs  be  allowed  to 
charge  nurse  aides  for  repeat 
competency  evaluations. 


Response:  Sections  1819(f)(2)(A)  and 
1919(n(2)(A)  of  the  Act  specifically 
require  that  States  may  approve  no 
NATCEP  or  CEP  that  charges  nurse 
aides.  This  requirement  does  not  permit 
us  to  allow  States  to  approve  programs 
that  charge  for  repeat  competency 
evaluations. 

Summary  of  Changes  to  Section  483.152 

In  response  to  comments,  in  addition 
to  minor  technical  or  editorial  changes, 
we  are  making  the  following  changes: 

•  In  §  483.152(a)(4),  we  have  added  a 
provision  that  requires  a  NATCEP  to 
ensure  that  students  do  not  perform  any 
services  for  which  they  have  not  been 
trained  and  been  found  proficient  by  the 
instructor,  and  that  students  who  are 
providing  services  to  residents  are  under 
the  general  supervision  of  a  licensed  or 
registered  nurse. 

•  In  §  483.152(a)(5).  we  have  added  a 
provision  that  instructors  of  nurse  aides 
must  have  completed  a  course  in 
teaching  adults  or  have  experience  in 
teaching  adults  or  supervising  nurse 
aides,  that  directors  of  nursing  not 
perform  the  actual  nurse  aide  training, 
and  that  supplemental  personnel  have  at 
least  one  year  of  experience  in  their 
fields. 

•  In  §  483.152(b),  we  have  deleted 
several  topic  areas  for  the  nurse  aide 
curriculum  and  have  added  several 
other  topic  areas  based  on  comments 
about  the  appropriateness  or 
inappropriateness  of  the  topics,  as 
discussed  in  the  comments  and 
responses. 

•  We  have  revised  §  483.152(c)  to 
indicate  that  certain  individuals  may  not 
be  charged  for  NATCEPs  and  certain 
individuals  must  be  reimbursed  for 
NATCEPs. 

•  We  have  revised  §  483.154(c)  to 
indicate  that  certain  individuals  may  not 
be  charged  for  CEPs  and  certain 
individuals  must  be  reimbursed  for 
CEPs. 

Section  483. 154    Nurse  Aide 
Competency  Evaluation 

Summary  of  NPRM  Provisions 

Section  483.154  specified  requirements 
for  the  notification,  content,  and 
administration  of  the  nurse  aide  CEP.  It 
also  specified  requirements  for  facility 
proctoring  of  the  CEP,  establishment  of 
standards  for  successful  completion  of 
the  CEP,  and  actions  to  be  taken  upon 
unsuccessful  completion  of  the  CEP. 

Comments  and  Responses 

General 
Comment:  One  commenter  asked 


when  an  individual  is  considered  to  be 
in  a  CEP. 

Response:  An  individual  is  considered 
to  be  in  a  CEP  when  he  or  she  is  actually 
in  the  process  of  performing  the 
competency  evaluation. 

Comment-  A  couple  of  commenters 
suggested  that  HCFA  should  evaluate 
national  competency  evaluations. 

Response:  The  Secretary  is  required 
by  sections  1819(f)(2)  and  1919(f)(2)  of 
the  Act  to  develop  requirements  for 
approval  of  CEPs.  States  are  required  by 
sections  1819(e)(1)  and  igig(e)(l)  of  the 
Act  to  review  and  approve  CEPs  as 
meeting  the  Secretary's  requirements. 
Thus,  we  believe  States  should  have  the 
freedom  to  approve  any  CEPs  that  meet 
these  requirements.  Any  Federal 
approval  or  recommendation  of  a  CEP 
could  adversely  affect  this  freedom,  and 
we  therefore  believe  it  would  be 
inappropriate  for  us  to  approve  or 
recommend  any  national  CEPs. 


Section  483.154(a) 
Individual 


Notification  to 


Summary  of  NPRM  Provisions 

Paragraph  (a)  of  S  483.154  specified 
that  a  State  must  advise  in  advance  any 
individual  who  takes  the  CEP  that  a 
record  of  the  successful  completion  of 
the  CEP  will  be  included  in  the  State's 
nurse  aide  registry. 

Comments  and  Responses 

Comment:  One  commenter  believed 
that  advance  notification  indicating  that 
successful  completion  of  the  CEP  will 
result  in  being  placed  on  the  nurse  aide 
registry  is  unnecessary  because  the 
registry  does  not  disclose  confidential   ■ 
information. 

Response:  Without  this  notification 
nurse  aides  might  not  know  that  they 
will  be  placed  on  the  registry.  It  would 
be  unfair  to  place  individuals  on  a 
registry  without  their  knowledge.  Also,    ' 
since  prospective  nurse  aides  will  be 
asked  whether  they  are  included  on  the 
registry,  it  is  important  to  know  that  this 
is  so. 

Comment:  One  commenter  asked  if 
notification  at  the  time  of  application  to 
take  the  competency  evaluation  would 
serve  as  advance  notice. 

Response:  We  have  not  specified  at 
what  point  the  notification  must  be 
given,  only  that  it  be  provided  in 
advance  of  the  competency  evaluation. 
Therefore,  notification  at  the  time  of 
application  would  meet  this 
requirement. 


UMI 
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Section  483. 154(b)    Content  of  the 
Competency  Evaluation  Program 

Summary  of  NPRM  Provisions 

Paragraph  (b)  of  9  483.154  specified 
that  a  written  or  oral  competency 
evaluation  must — 

•  Allow  an  aide,  at  his  or  her  option, 
to  establish  competency  through 
methods  other  than  passing  a  written 
examination; 

•  Address  each  course  requirement 
specified  in  9  483.152(b); 

•  Be  developed  from  a  pool  of  test 
questions,  only  a  portion  of  which  is 
used  in  any  one  examination;  and 

•  Use  a  system  that  prevents 
disclosure  of  both  the  pool  of  questions 
and  the  individual  examinations. 

It  also  specified  that  the  CEP  must 
include  an  acceptable  demonstration  of 
the  tasks  the  individual  will  be  expected 
to  perform  as  part  of  his  or  her  function 
as  a  nurse  aide. 

Comments  and  Responses 

Comment-  One  commenter  believed 
that  the  competency  evaluation  should 
take  place  during  the  training  process. 
Another  commenter  believed  that  a  CEP 
is  unnecessary  if  an  individual 
successfully  completes  a  training 
program. 

Response:  Sections  1819  and  1919  6f 
the  Act  refer  to  a  training  and 
competency  evaluation  program.  We 
therefore  believe  that  a  formal 
evaluation  of  competency  is  required 
separate  from  the  training  process. 

Comment-  A  number  of  commenters 
requested  additional  information  on  or 
requirements  for  competency 
evaluations  in  foreign  languages.  A  few 
commenters  suggested  that  States 
should  be  allowed  to  limit  the  foreign 
languages  in  which  competency 
evaluations  may  be  given.  Other 
commenters  asked  that  we  use  the 
guidance  contained  in  the  State 
Operations  Manual  Transmittal  223  and 
the  State  Medicaid  Manual  Transmittal 
62.  One  commenter  asked  that  we 
clarify  the  provisions  contained  in  these 
transmittals. 

Response:  We  have  not  imposed  any 
requirements  regarding  competency 
evaluations  in  foreign  languages 
because  we  believe  that  this  is  an  area 
in  which  States  should  be  given 
discretion.  The  guidance  given  in  the 
State  Operations  Manual  and  the  State 
Medicaid  Manual  indicated  that 
competency  evaluations  should  be 
administered  in  English  unless  a  nurse 
aide  will  be  working  in  a  facility  where 
the  predominant  language  is  not  English. 
This  means  that  nurse  aides  who  work 
(or  will  work)  in  a  facility  in  which  most 
of  the  res  dents  speak  a  particular 


foreign  language  could  take  the 
competency  evaluation  in  that  language. 
We  continue  to  believe  that  this  is  good 
advice.  However,  we  also  believe  that 
States  should  have  the  flexibility  to 
decide  if  and  under  what  circumstances 
they  will  allow  competency  evaluations 
to  be  administered  in  languages  other 
than  English. 

Comment:  A  number  of  commenters 
asked  that  we  specify  the  alternatives  to 
a  written  examination.  One  commenter 
asked  that  States  be  allowed  to  decide 
what  alternatives  they  will  accept.  A 
few  commenters  believed  that  the 
alternative  to  a  written  examination 
should  be  an  oral  examination.  Several 
commenters  believed  that  we  should  not 
allow  oral  examinations  or  that  we 
should  only  allow  them  under  certain 
circumstances.  A  few  commenters 
believed  that  it  would  be  unwise  to 
allow  illiterate  individuals  to  become 
nurse  aides.  Others  expressed  concern 
that  it  would  be  difficult  to  prevent 
prompting  during  an  oral  exam  and 
suggested  that  either  an  audio  tape  or 
standard  pronunciation  be  used,  or  that 
an  individual  who  is  unfamiliar  with  the 
content  of  the  test  read  the  questions  to 
the  individual  taking  the  oral 
examination.  One  commenter  believed 
that  it  would  be  difficult  to  develop  an 
oral  examination  in  a  multiple  choice 
format.  Another  commenter  believed 
that  oral  examinations  should  not  be 
multiple  choice. 

Response:  Sections  1819(f)(2)(A)  and 
igi9(f)(2](A)  of  the  Act  specify  that 
nurse  aides  must  be  given  the  option  of 
establishing  competency  through 
methods  other  than  a  written 
examination.  We  have  revised 
9  483.154(b)(l)(i)  to  clarify  that  the 
alternative  to  a  written  CEP  is  an  oral 
examination.  While  we  can  understand 
concerns  about  illiterate  nurse  aides,  we 
believe  that  an  oral  examination  is  a 
reasonable  alternative  to  a  written 
examination.  We  have  required  that  oral 
examinations  be  read  from  a  prepared 
text  to  assure  that  the  questions  are 
read  in  a  neutral  manner.  We  have  not 
required  that  the  examination  be  pre- 
recorded on  an  audio  tape  because  we 
do  not  wish  to  require  extra  equipment 
for  the  administration  of  the 
examination.  We  also  have  not  specified 
whether  an  oral  examination  should  be 
in  a  multiple  choice  format  because  we 
want  to  allow  facilities  flexibility  in 
determining  the  format  for  the 
examination.  We  have  not  allowed 
States  to  accept  additional  alternatives 
to  a  written  examination  because  we 
believe  that  the  majority  of  information 
required  of  nurse  aides  in  CEPs  can  best 
be  tested  by  an  examination. 


Comment-  Some  commenters 
remarked  on  the  administration  of  the 
alternative  to  the  written  examination. 
A  few  commenters  believed  that  we 
should  allow  an  alternative  to  the 
written  examination  only  when  there  is 
a  special  reason  to  do  so  and  special 
requirements  are  met.  Others  asked  if 
nurse  aides  would  be  allowed  to  decide 
which  type  of  examination  to  take  at  the 
time  the  competency  evaluation  is 
administered.  One  commenter  asked  if 
the  training  entity  would  be  responsible 
for  modifying  the  examination. 

Response:  As  discussed  above, 
sections  1819(f)(2)(A)  and  1919(f)(2)(A) 
of  the  Act  require  that  nurse  aides  be 
given  an  alternative  to  a  written  CEP. 
We  do  not  believe  that  the  statute 
allows  for  restricting  the  circumstances 
under  which  a  nurse  aide  may  choose  an 
oral  examination.  We  have  not  specified 
at  what  point  a  nurse  aide  must  decide 
whether  he  or  she  will  take  the  oral 
examination,  but  we  believe  that  it 
would  be  reasonable  for  States  to 
establish  procedures  for  individuals  to 
make  such  a  decision  in  advance  of  the 
competency  evaluation.  The  entity 
responsible  for  administering  the 
competency  evaluation  is  the  entity 
responsible  for  providing  the  oral 
examination. 

Comment-  A  few  commenters 
believed  that  a  CEP  should  consist  of  a 
skills  demonstration  only,  and  that  a 
written  or  oral  examination  should  be 
an  alternative  to  the  CEP.  One 
commenter  suggested  that  either  a  skills 
demonstration  or  an  examination  should 
be  allowed  to  constitute  a  CEP. 

Response:  We  believe  that  both  a 
skills  demonstration  and  an  oral  or 
written  examination  are  necessary  to 
determine  if  an  individual  is  competent 
to  be  a  nurse  aide.  We  believe  that  a 
nurse  aide's  ability  to  perform  tasks  can 
best  be  tested  by  a  skills  demonstration, 
and  a  nurse  aide's  knowledge  of  certain 
abstract  concepts  can  best  be  tested  by 
an  examination. 

Comment:  One  commenter  believed 
that  HCFA  is  overstepping  its  authority 
by  requiring  that  the  CEP  include  all  of 
the  curriculum  items  listed  in 
9  483.152(b).  This  commenter  believed 
that  we  should  require  evaluation  only 
on  the  statutorily  mandated  categories. 

Response:  Sections  1819(f)(2)(A)(ii) 
and  1919(f)(2)(A)(ii)  of  the  Act  require 
the  Secretary  to  promulgate 
requirements  for  CEPs  and  specify  the 
minimum  topics  to  be  included  in  those 
requirements.  However,  by  specifying 
only  the  minimum  subject  areas  to  be 
evaluated,  the  statute  allows  the 
Secretary  to  include  other  topics  that  we 
believe  are  necessary  to  ensure  that 
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nurse  aides  are  competent  to  provide 
nursing  and  nursing-related  services  to 
residents  of  facilities.  The  Secretary 
may  also  specify  other  topics  under  the 
authority  granted  in  sections  1819(d)(4). 
1819(f)(1)-.  1919(d)(4).  and  1919(f)(1)  of 
the  Act.  Thus,  we  believe  we  are  not 
overstepping  our  authority  by  requiring 
that  the  CEP  include  all  of  the 
curriculum  items  listed  in  S  483.152(b). 

Comment  Several  commenters 
beheved  that  the  CEP  should  consist  of 
a  random  sample  of  the  pool  of  test 
questions. 

Response:  We  agree  and  have  revised 
this  requirement  at  S  483.154(b)(iii)  to 
allow  for  the  use  of  this  method. 

Comment  One  commenter  requested 
we  require  that  examination  questions 
be  rotated  quarterly.  Another 
commenter  observed  that  interactive 
video  systems,  when  used  as  a  method 
of  training  nurse  aides,  might  not 
protect  against  disclosure  of  test 
questions. 

Response:  It  is  a  State's  responsibility 
to  protect  examinations  and  approve 
only  those  programs  that  prevent 
disclosure  of  both  the  pool  of  test 
questions  and  the  individual 
examinations.  We  believe  that  States 
should  have  the  flexibihty  to  develop 
their  own  methods  for  protecting 
examinations  and  have  therefore  not 
placed  specific  requirements  in  our 
regulations. 

Comment  Many  commenters  were 
concerned  that  the  skills  demonstration 
required  inclusion  of  all  of  the  tasks  an 
individual  would  be  expected  to  perform 
in  a  facility.  Most  commenters 
advocated  a  pool  of  skills  of  which  a 
random  sample  would  be  demonstrated. 
Various  minimum  numbers  of  tasks 
were  suggested.  Commenters  believed 
that  requiring  all  tasks  to  be 
demonstrated  would  be  intimidating,  or 
that  implementing  this  requirement 
would  make  evaluations  too  time 
consuniing  and  costly.  A  few 
commenters  requested  that  we  delete 
the  skills  demonstration  portion  of  the 
CEP.  One  commenter  believed  that  we 
should  require  a  demonstration  of  all  the 
tasks  an  individual  would  be  expected 
to  perform.  Several  commenters 
believed  that  demonstrating  all  of  the 
skills  an  individual  will  perform  in  a 
facility  might  be  insufficient.  A  few 
commenters  suggested  standards  for 
skills  demonstrations.  One  commenter 
requested  clarification  of  what  is 
expected  in  the  skills  demonstration. 

Response:  Ws  agree  that  testing  a 
random  sample  of  skills  is  an  effective 
method  for  testing  competency. 
Therefore,  we  have  revised 
§  483.154(b)(2)  to  specify  that  the  skills 
demonstration  must  consist  of  a 


demonstration  of  randomly  selected 
items  drawn  from  a  pool  consisting  of 
the  tasks  generally  performed  by  nurse 
aides.  This  pool  of  skills  must  include  all 
of  the  personal  care  skills  listed  in 
§  483.152(b)(3).  We  note  that  faciliUes 
must  ensure  that  their  nurse  aides  are 
competent  to  perform  all  of  the  services 
they  are  expected  to  provide,  even  if 
these  skills  are  not  tested  in  the  CEP. 
We  have  not  deleted  the  skills 
demonstration  of  the  CEP  because  we 
believe  that  demonstrating  a  skill  is  the 
most  effective  method  of  determining  an 
individual's  competency  in  that  skill 
We  have  not  required  that  an  individual 
demonstrate  all  of  the  tasks  he  or  she 
will  be  expected  to  perform  in  the 
facility  because  we  believe  that 
performance  of  a  random  sampling  of 
the  skills  is  adequate  to  permit  a  general 
inference  about  an  individual's  abilities, 
especially  since  nurse  aides  are  subject 
to  continuing  supervision  by  registered 
nurses  in  the  course  of  their  daily  duties. 
We  note  that  we  came  to  a  different 
conclusion  with  respect  to  the 
evaluation  of  home  health  aides  because 
they  typically  perform  their  duties 
unaccompanied  and  unsupervised  and 
thus  have  fewer  opportunities  for 
imperfect  skills  to  be  observed  and 
corrected. 

Comment  Several  commenters  had 
concerns  about  the  use  of  mannequins 
in  skills  demonstrations.  Some 
commenters  believed  that  the  use  of 
mannequins  should  be  prohibited  in 
skills  denionstrations  or  that  they  should 
be  used  only  when  no  live  subjects  are 
available.  A  few  commenters  believed 
that  either  mannequins  or  live  subjects 
would  be  acceptable.  One  commenter 
believed  that  only  mannequins  should 
be  allowed.  One  commenter  requested 
that  informed  consent  forms  be  signed 
when  residents  are  used  in  the  skills 
demonstration. 

Response:  We  do  not  believe  that  a 
mannequin  can  substitute  for  a  live 
subject  for  the  skills  demonstration. 
However,  we  are  not  requiring  that 
residents  be  used  during  the  skills 
demonstration — any  human  subject  is 
permissible.  We  note  that  residents  may 
not  be  used  for  skills  demonstrations 
without  their  consent. 

Comment  One  commenter  suggested 
that  skills  demonstrations  might  not  be 
necessary  in  the  future  tiecause 
programs  will  be  stringent  and 
monitored. 

Response:  We  believe  that  skills 
demonstrations  will  continue  to  be  an 
important  component  of  the  CEP.  As  we 
have  indicated  above,  we  believe  that  a 
skills  demonstration  is  the  most 
effective  method  of  testing  competency 
in  the  actual  tasks  nurse  aides  perform. 


Comment  Several  commenters 
suggested  that  we  adopt  the  suggestion 
made  in  the  State  Operations  Manual 
Transmittal  223  and  the  State  Medicaid 
Manual  Transmittal  62  to  have 
performance  records  for  all  competency 
evaluations. 

Response:  As  we  have  noted 
previously  in  this  preamble,  the 
instructions  in  the  State  Operations 
Manual  and  the  State  Medicaid  Manual 
were  intended  as  guidance  to  help 
States  in  developing  and  approving 
NATCEPs  and  CEPs  in  the  absence  of 
Federal  regulations.  We  believe  that  the 
degree  of  detail  in  these  instructions  is 
inappropriate  for  inclusion  in 
regulations. 

Comment  Several  commenters 
believed  that  we  should  require  facilities 
and  other  entities  that  conduct  training 
programs  to  keep  a  list  of  skills  that  are 
performed  successfully  during  the 
training  program  instead  of  requiring  a 
skills  demonstration.  One  commenter 
suggested  allowing  skills  to  be 
demonstrated  during  the  normal 
provision  of  services. 

Response:  We  believe  that  a  formal 
skills  demonstration  is  required  to 
determine  if  an  individual  is  competent 
to  be  a  nurse  aide  and  have  therefore 
not  accepted  these  comments. 

Section  483.154(c)    Administration  of 
the  Competency  Evaluation 

Summary  of  NPRM  Provisions 

Paragraph  (c)(1)  of  §  483.154  specified 
that  the  competency  examination  must 
be  administered  and  evaluated  only  by 
the  State  directly  or  a  State-approved 
entity  which  is  neither  a  skilled  nursing 
facility  th^at  participates  in  Medicare  nor 
a  nursing  facility  that  participates  in 
Medicaid. 

Paragraph  (c)(2)  of  S  483.154  specified 
that  no  charges  for  the  competency 
evaluation  may  be  imposed  on  any 
nurse  aide. 

Paragraph  (c)(3)  of  S  483.154  specified 
that  the  skills  demonstration  part  of  the 
evaluation  must  be  performed  in  a 
facility  or  laboratory  setting  comparable 
to  the  setting  in  which  the  individual 
will  function  as  a  nurse  aide  and 
administered  and  evaluated  by  a 
registered  nurse  with  at  least  one  year's 
experience  in  providing  care  for  the 
elderly  or  the  chronically  ill  of  any  age. 

Comments  and  Responses 

Comment  One  commenter  believed 
that  we  should  require  a  standardized 
competency  evaluation  in  lieu  of  the 
requirements  in  483.154(c).  Several 
commenters  believed  that  facilities 
should  be  certified  to  perform  their  own 
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competency  evaluations  or  that  it  is 
inappropriate  to  prohibit  States  from 
delegating  competency  determinations 
to  facilities.  A  few  commenters  asked 
that  personnel  from  other  facilities  be 
allowed  to  determine  competency. 

Response:  Sections  1819(f](2)(B)(iii)(II) 
and  igi9(fl(2)(B)(iii](II]  of  the  Act 
require  the  Secretary's  regulations  to 
prohibit  State  approval  of  NATCEPs  and 
CEPs  unless  the  State  makes  the 
determination  of  competency.  These 
sections  of  the  Act.  as  amended  by 
sections  400e(h)(l)(G]  and  4801(a)(7)  of 
OBRA  '90.  further  prohibit  a  State  from 
delegating  its  responsibility  to  determine 
competency,  through  subcontract  or 
otherwise,  to  SNFs  that  participate  in 
the  Medicare  program  and  NFs  that 
participate  in  the  Medicaid  program. 
(Statutory  provisions  prior  to  OBRA  '90 
did  not  contain  the  phrase  "through 
subcontract  or  otherwise".)  We  believe 
that  these  statutory  requirements  clearly 
indicate  that  States  or  State-approved 
entities  which  are  not  SNFs  or  NFs  must 
make  determinations  of  competency, 
and  we  have  developed  regulations  that 
reflect  the  statutory  requirements. 

Comment:  One  commenter  believed 
that  the  individual  administering  the 
written  or  oral  examination  should  have 
sufficient  knowledge  to  answer 
questions  during  the  examination. 

Response:  We  believe  that  many 
States  will  not  want  individuals  who  are 
administering  the  test  to  answer 
questions  on  the  content  of  the  test,  and 
we  believe  States  should  have  the 
flexibility  to  prohibit  this  if  they  wish  to 
do  so. 

Comment-  One  commenter  believed 
that  all  skills  demonstrations  should  be 
performed  in  facilities. 

Response:  We  have  required  in 
§  483.154(d)(1)  that  all  nurse  aides  have 
the  option  to  take  the  CEP  in  the  facility 
at  which  they  are  or  will  be  employed 
unless  that  facility  does  not  meet  certain 
requirements.  In  cases  where  the  nurse 
aide  does  not  have  an  employment 
relationship  with  a  facility,  the  facility 
does  not  meet  certain  requirements,  or 
the  nurse  aide  does  not  want  to  take  the 
CEP  at  the  facility,  we  believe  that  a 
laboratory  setting  may  be  the  only 
available  location  for  the  skills 
demonstration.  We  also  believe  that  it  is 
possible  to  determine  competence  when 
skills  are  demonstrated  in  a  laboratory 
setting. 

Comment:  A  number  of  commenters 
expressed  the  opinion  that  licensed 
nurses  should  be  allowed  to  administer 
and  evaluate  the  competency 
evaluation.  A  few  commenters  believed 
that  licensed  nurses  should  be  allowed 
to  evaluate  nurse  aides  under  the 
general  supervision  of  a  registered  nurse 


or  if  they  are  qualified  to  teach.  One 
commenter  believed  that  licensed  nurses 
should  be  allowed  to  observe 
standardized  skills  demonstrations 
when  an  outside  entity  makes  the 
determination  of  competency  but  that 
evaluators  who  make  determinations  of 
competency  should  be  registered  nurses. 
A  few  commenters  agreed  that  an 
evaluator  must  be  a  registered  nurse 
who  has  the  experience  specified  in  the 
NPRM. 

Response:  We  have  retained  the 
requirement  that  the  skills 
demonstration  portion  of  the  CEP  be 
administered  and  evaluated  by  a 
registered  nurse.  We  believe  that  the 
knowledge  and  education  of  a  registered 
nurse  are  necessary  to  make  a  sound 
judgment  of  a  nurse  aide's  competency. 
Because  even  standardized  skills 
demonstrations  require  an  evaluator  to 
make  judgments  about  the  competency 
of  nurse  aides,  we  believe  it  is  important 
for  all  evaluators  to  meet  the  required 
qualifications. 

Comment:  One  commenter  suggested 
that  we  require  evaluators  to  take  a 
course  in  training  nurse  aides  or  some 
other  similar  specialized  course,  or  have 
teaching  or  skills  experience. 

Response:  We  have  not  developed 
such  requirements  because  we  believe 
that  the  requirements  we  have 
established  are  an  appropriate  floor  and 
that  additional  requirements  would 
restrict  the  number  of  individuals  who 
could  serve  as  evaluators. 

Comment:  A  few  commenters 
suggested  that  evaluators  and 
instructors  should  have  the  same 
qualifications. 

Response:  We  have  required  that 
instructors  have  experience  in  long-term 
care  because  we  believe  that  instructors 
should  have  experience  in  the  type  of 
care  that  nurse  aides  provide.  We 
believe  that  the  tasks  performed  by 
nurse  aides  are  largely  similar  to  those 
performed  by  aides  in  hospitals,  home 
health  agencies,  and  other  health  care 
entities.  We  believe  that  a  registered 
nurse  who  has  experience  iii  providing 
care  for  the  elderly  or  the  chronically  ill 
of  any  age  will  be  better  able  to  judge  if 
a  nurse  aide  is  competent  to  provide 
services  than  someone  who  has  not  had 
that  experience. 

Section  483. 154(d)    Facility  Proctoring 
of  the  Competency  Evaluation 

Summary  of  NPRM  Provisions 

Paragraph  (d)(1)  of  (  483.154  specified 
that  the  competency  evaluation  may  be 
conducted  at  the  facility  at  which  the 
aide  is  (or  will  be)  employed  unless  the 
facility  is  out  of  compliance  with  any  of 
the  requirements  for  participation  within 


any  of  the  24  consecutive  months  prior 
to  the  competency  evaluation. 

Paragraph  (d)(2)  of  S  483.154  specified 
that  a  State  may  permit  the  examination 
to  be  proctored  by  facility  personnel  if 
the  State  finds  that  the  procedure 
adopted  by  the  facility  assures  that  the 
CEP  is  secure  from  tampering;  is 
standardized  and  scored  by  a  testing, 
educational,  or  other  organization 
approved  by  the  State;  and  requires  no 
scoring  by  facility  personnel. 

Paragraph  (d)(3)  of  \  483.154  specified 
that  a  State  may  not  permit  facility 
personnel  to  proctor  the  skills 
demonstration  portion  of  the  evaluation. 

Paragraph  (d)(4)  of  {  483.154  specified 
that  a  State  must  retract  the  right  to 
proctor  nurse  aide  competency 
evaluations  from  facilities  in  which  the 
State  finds  any  evidence  of  impropriety, 
including  evidence  of  tampering  by 
facility  staff. 

Comments  and  Responses 

Comment:  Several  commenters  were 
concerned  about  locations  for 
competency  evaluations.  A  few 
commenters  were  concerned  because 
they  believed  we  were  going  to  force 
nurse  aides  to  take  competency 
evaluations  in  the  State  capital  or  other 
locations  many  miles  from  their 
communities.  Some  commenters 
believed  that  we  should  prohibit 
competency  evaluations  from  being  held 
in  facilities,  while  others  believed  that 
evaluations  should  be  permitted  in  a 
facility.  A  few  commenters  requested 
that  we  allow  schools  to  be  evaluation 
sites. 

Response:  Sections  iei9(f)(2)(A)(iv) 
and  1919(f)(2)(A)(iv)  of  the  Act  require 
NATCEPs  and  CEPs  to  give  nurse  aides 
the  option  to  take  the  CEP  at  the  facility 
in  which  they  are  or  will  be  employed 
unless  the  facility  is  described  in  section 
1819(f)(2)(B)(iii)(I)  or  1919{n(2)[B)(iii)(I) 
of  the  Act.  If  a  nurse  aide  does  not 
choose  to  take  the  evaluation  in  the 
facility  in  which  he  or  she  is  employed 
or  will  be  employed,  if  he  or  she  does 
not  have  an  offer  of  employment,  or  if 
the  facility  In  which  he  or  she  is  or  will 
be  employed  is  described  in  section 
1819(f)(2){B)(iii)(I)  or  1919(n(2)(B)(iii)(I) 
of  the  Act,  the  evaluation  may  be  held  at 
a  school  or  other  location  acceptable  to 
the  State.  We  did  not  propose  that 
competency  evaluations  should  be 
administered  in  State  capitals  or  remote 
locations  and  are  therefore  unclear  as  to 
why  this  concern  arose. 

Comment  Many  commenters  believed 
that  facility  compliance  should  not  be  a 
factor  in  whether  a  nurse  aide  is 
allowed  to  take  the  CEP  in  the  facility  In 
which  he  or  she  is  or  will  be  employed. 
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Response:  As  discussed  above,  nurse 
aides  must  be  given  the  option  to  take 
the  competency  evaluation  at  the  facihty 
in  which  they  are  or  will  be  employed 
unless  the  facility  is  described  in  section 
1819(n(2)(B)(iii)(I)  or  1919(n(2](B)(iii)(l) 
of  the  Act.  Prior  to  the  enactment  of 
OBRA  '9a  these  sections  of  the  Act 
dealt  with  facility  compliance  with 
certain  long-term  care  requirements. 
Sections  4008(h)(l)(EJ  and  4801(a)(6)  of 
OBPA  '90  modified  sections 
1819(f)(2)(B)(iii)(I)  and  1919(f)(2)(B)(iU)(I) 
of  the  Act  so  that  facility  compliance 
with  long-term  care  requirements,  while 
relevant  to  program  approval,  is  no 
longer  specifically  discussed.  (See 
preamble  discussion  on  §§  483.151(b)(2), 
483.151(b)(3).  and  483.151(e)(1)  for  a 
complete  discussion  of  this  change.)  We 
have  modified  §  483.154(d)(1)  to  conform 
our  regulations  with  the  change  in  the 
statute. 

Comment:  A  few  commenters  asked 
that  we  define  proctoring. 

Response:  We  define  proctoring  as 
supervising  an  examination  and  believe 
the  regulation  makes  the  meaning  of  that 
term  clear. 

Comment:  A  number  of  commenters 
believed  that  we  should  not  allow 
facility  proctoring  of  the  examination 
component  of  the  competency 
evaluation.  A  few  commenters  believed 
that  no  individual  who  has  an  interest  in 
•the  outcome  of  the  CEP  should  be 
allowed  to  proctor  the  skills 
demonstration. 

Response:  Sections  1819(f)(2)(B)(iii)(II) 
and  1919(f)(2)(B)(iii)(n)  of  the  Act 
prohibit  States  from  delegating  their 
responsibilities  for  approval  and 
administration  of  the  CEP  to  SNFs  that 
participate  in  Medicare  and  NFs  that 
participate  in  Medicaid.  We  believe, 
however,  that  States  can  be  in 
compliance  with  these  sections  of  the 
Act  if  they  allow  facilities  to  supervise 
examinations  that  are  evaluated  by  the 
State  and  meet  the  requirements  in 
§  483.154(b)(1).  We  note  that  many 
commenters  believed  that  proctoring  is 
desirable.  We  have  not  prohibited 
individuals  who  have  an  interest  in  the 
competency  evaluation  from  proctoring 
because  we  believe  that  there  is  no 
statutory  basis  for  such  a  prohibition. 

Comment-  A-few  commenters 
believed  that  it  could  be  difficult  to 
determine  if  a  facility  used  proctoring 
methods  that  compromised  the 
examination. 

Response:  We  beUeve  that  States  are 
capable  of  determining  if  a  facility  has 
used  improper  proctoring  methods,  for 
example,  by  noting  unusual  variations  in 
pass/fail  rates.  We  also  believe  that  the 
vast  majority  of  facilities  will  proctor 
the  competency  evaluation  correctly. 


Therefore,  we  have  not  altered  our 
requirement. 

Comment-  One  conunenter  believed 
that  facility  staff  should  be  at 
evaluations  to  provide  moral  support  for 
nurse  aides. 

Response:  As  long  as  no  prompting 
occurs,  we  do  not  believe  that  our 
regulations  prohibit  the  presence  of 
facility  personnel. 

Comment:  One  commenter  asked 
what  could  be  done  about  facilities  who 
form  new  companies  to  evaluate  nurse 
aides. 

Response:  The  statutory  prohibition 
against  facility-conducted  competency 
evaluation^ programs  and  the  limitations 
on  facility-based  training  programs 
cannot  be  overcome  simply  by  a  name 
change  when  it  is  clear  that  the  facility 
is  the  entity  performing  the  function.  We 
would  expect  States  to  avoid  approval 
of  programs  where  they  determine  that  a 
facility  is  attempting  to  evaluate  its  own 
nurse  aides.  On  the  other  hand,  we  do 
not  believe  it  inappropriate  for  facilities 
to  pool  resources  and  form  an 
organization  for  the  purpose  of 
conducting  training  and  competency 
evaluation  for  their  employees  and 
prospective  employees.  In  fact,  such  a 
practice  may  well  be  recessary  to 
assure  that  such  programs  will  be 
available  in  certain  localities  and  will 
have  access  to  experienced  instructors 
and  evaluators.  The  law  does  not 
prevent  individuals  employed  from 
serving  in  such  programs  as  well,  and 
we  have  not  prohibited  it  in  these 
regulations. 

Comment-  In  the  NPRM.  we  asked  for 
public  comment  on  whether  facility  staff 
should  be  allowed  to  read  a  multiple 
choice  or  objective  examination  to  nurse 
aides.  There  were  equal  numbers  of 
proponents  for  and  against  allowing 
facility  staff  to  read  oral  examinations. 
Both  sides  suggested  individuals  who 
would  be  acceptable  readers. 

Response:  After  consideration  of 
these  comments,  we  have  revised 
§  483.154(b)(v)  to  allow  oral 
examinations  only  when  they  are  read 
from  a  prepared  text.  Facility  members 
may  read  a  prepared  examination  to 
nurse  aides. 

Comment-  A  large  number  of 
commenters  requested  that  facihties  be 
allowed  to  proctor  the  skills 
demonstration  portion  of  the  CEP  and 
cited  a  variety  of  reasons.  A  number  of 
different  facility  staff  members  were 
suggested  as  appropriate  proctors.  Some 
commenters  believed  that  facility  staff 
should  be  able  to  proctor  the  skills 
demonstration  if  the  State  or  other 
contracting  agency  determines  who 
passes.  Several  commenters  believed 


that  facilities  should  not  be  allownd  to 
proctor  the  skills  demonstration. 

Response:  We  have  deleted  the 
propos»^  requirement  in  §  483.154(d)(3) 
that  facility  personnel  not  be  permitted 
to  proctor  the  skills  demonstration 
portion  of  the  competency  evaluation 
because  we  believe  that  standardized 
skills  checklists  enable  outside 
organizations  to  make  determinations  of 
competency.  We  also  believe  that 
facility  proctoring  is  an  efficient  and 
economical  method  of  performing 
competency  evaluations. 

Comment:  One  commenter  requested 
that  we  require  States  to  develop 
requirements  for  proctoring. 

Response:  We  have  not  required 
States  to  develop  requirements  for 
proctoring  because  we  believe  that  it  is 
reasonable  for  facilities  to  develop 
procedures  and  submit  them  for  State 
approval. 

Section  483.154(e)  Successful 
Completion  of  the  Competency 
Evaluation  Program 

Summary  of  NPRM  Provisions 

Paragraph  (e)(1)  of  §  483.154  specified 
that  a  State  must  establish  a  standard 
for  satisfactory  completion  of  the 
competency  evaluation  which 
demonstrates  that  an  individual,  at  a 
minimum,  successfully  demonstrate  all 
of  the  personal  care  skills  specified  in 
§  483.152(b)(3)  and  any  others  that  he  or 
she  would  be  permitted  to  perform  in  the 
facility. 

Paragraph  (e)(2)  of  §  483.154  specified 
that  a  record  of  successful  completion  of 
the  CEP  must  be  included  in  the  nurse 
aide  registry  provided  in  §  483.156 
within  30  days  of  the  date  the  individual 
is  found  to  be  competent. 

Comments  and  Responses 

Comment:  A  number  of  commenters 
were  displeased  by  the  requirement  in 
the  NPPM  which  indicated  that  an 
individual  could  not  be  considered  to 
have  successfully  completed  a  CEP 
unless  he  or  she  successfully  completed 
all  of  the  personal  care  skills  listed  in 
§  483.152(b)(3)  and  any  others  he  or  she 
would  be  expected  to  perform  in  the 
facility.  Commenters  listed  a  variety  of 
reasons  why  this  requirement  should  not 
be  finalized.  Most  of  the  commenters 
beheved  that  we  should  require  testing 
using  the  random  sampling  method 
discussed  in  the  responses  to  comments 
in  S  483.154(b](2]. 

Response:  As  we  indicated  in  the 
response  to  the  comments  on 
§  483.154(b)(2),  we  beUeve  that  a 
random  sampling  method  of  testing  is  an 
effective  and  appropriate  method  to 
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employ  in  the  competency  evaluation  of 

nurse  aides,  and  have  revised 

§  4d3.154(b)(2)  to  reflect  this.  In  addition, 

we  have  moved  the  reference  to 

completion  of  skills  proposed  in 

§  483.154(e)  to  §  483.154(b)(2).  which  we 

believe  is  a  more  logical  location. 

Comment:  One  commenter  requested 
that  we  indicate  clearly  that  an 
individual  must  complete  an 
examination  and  a  skills  demonstration 
to  successfully  complete  a  CEP.  Another 
commenter  questioned  whether  an 
individual  who  fails  either  the 
examination  or  the  skills  demonstration 
can  be  considered  to  have  successfully 
completed  the  CEP.  One  commenter 
requested  that  we  allow  States  to 
determine  what  constitutes  competency. 

Response:  We  have  revised 
§  483.154(e)(1)  to  indicate  that  successful 
completion  of  the  CEP  can  only  be 
achieved  through  successful  completion 
of  both  the  skills  demonstration  and  the 
examination.  We  have  given  States 
signiHcant  flexibility  to  determine  what 
constitutes  co.mpetency.  However,  we 
believe  that  we  must  specify  at  least 
that  an  individual  must  complete  both 
an  examination  and  a  skills 
demonstration. 

Comment:  A  number  of  conimenters 
suggested  that  we  change  the  number  of 
days  in  which  a  record  of  successful 
completion  of  a  CEP  must  be  placed  on 
the  nurse  aide  registry.  Some 
commenters  suggested  that  the  number 
of  days  be  shortened  from  the  30 
proposed  in  the  NPRM.  One  commenter 
asked  that  information  be  included  in 
five  days.  A  few  commenters  wanted 
information  to  be  included  within  10 
days.  Other  commenters  wanted  more 
time  and  suggested  that  45  to  60  days  be 
allowed.  Some  commenters  believed  the 
amount  of  time  allotted  in  the  NPRM 
was  appropriate. 

Response:  We  recognize  that  inclusion 
on  the  registry  is  very  important  for  the 
employment  prospects  of  nurse  aides 
because  facilities  must  check  with  the 
registry  before  hiring  an  individual  as  a 
nurse  aide,  and  we  beheve  that  records 
of  successful  completion  of  CEPs  should 
be  placed  on  the  registry  as  soon  as 
possible.  However,  we  believe  that 
States  may  require  30  days  to  place 
individuals  on  the  registry.  The 
provision  at  S  483.75(e)(5],  which  allows 
facilities  to  employ  nurse  aides  who  can 
provide  evidence  indicating  that  they 
have  recently  successfully  completed  a 
NATCEP  and  have  not  yet  been  placed 
on  the  registry,  should  eliminate  any 
hardship  that  may  be  associated  with 
the  30  day  registry  placement  time. 

Comment:  A  few  commenters 
believed  that  we  should  develop  a 
special  provision  that  would  allow 


persons  with  physical  or  mental 
challenges  incapable  of  performing  ail  of 
the  duties  generally  performed  by  nurse 
aides  to  work  as  nurse  aides. 

Response:  We  have  not  established 
alternate  standards  for  competency 
evaluations  for  individuals  with 
physical  or  mental  challenges  because 
States  must  already  follow  the 
requirements  of  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93- 
112).  In  light  of  section  504  of  the 
Rehabilitation  Act  of  1973,  challenged 
individuals  have  a  right  to  demonstrate 
that  they  are  otherwise  qualified  to 
work  as  nurse  aides. 

Section  483.154(f)    Unsuccessful 
Completion  of  the  Competency 
Evaluation 

Summarj'  of  NPRM  Provisions 

Paragraph  (f)(1)  of  9  483.154  speciHed 
that  if  an  individual  fails  to  complete  the 
competency  evaluation  satisfactorily, 
the  individual  must  be  advised  of  the 
areas  in  which  he  or  she  was 
inadequate;  and  that  he  or  she  has  at 
least  three  opportunities  to  take  the 
evaluation. 

Paragraph  (f)(2)  of  S  483.154  specified 
that  a  Stute  may  impose  a  maximum 
upon  the  numl)er  of  times  an  individual 
may  attempt  to  complete  the 
competency  evaluation  successfully,  but 
the  maximum  may  be  no  less  than  three. 

Comments  and  Responses 

Comment-  Several  commenters  had 
suggestions  on  the  number  of  times  an 
individual  should  be  allowed  to  take  the 
competency  evaluation.  Many 
commenters  believed  that  an  individual 
should  be  allowed  to  take  the 
competency  evaluation  no  more  than 
three  times.  Other  commenters  believed 
that  individuals  who  have  not  passed 
the  competency  evaluation  after  three 
times  should  be  allowed  to  retake  it  only 
under  certain  circumstances,  such  as 
completing  additional  requirements  or 
obtaining  permission  from  the  facility.  A 
couple  of  commenters  indicated  that  the 
second  and  third  competency 
evaluations  should  have  an  oral 
examination.  A  few  commenters 
wondered  if  we  were  going  to  prescribe 
a  minimum  amount  of  time  that  must 
elapse  before  an  individual  is  allowed  to 
retake  the  competency  evaluation  or 
suggested  specific  amounts  of  time  that 
they  believed  should  be  allowed  to 
elapse  before  an  individual  is  allowed  to 
retake  the  competency  evaluation.  Some 
commeters  believed  that  we  should  not 
limit  the  number  of  times  an  individual 
should  be  allowed  to  take  the 
competency  evaluation  program.  A  few 
commenters  asked  if  we  were  going  to 


establish  a  maximum  number  of  times 
an  individual  could  attempt  the 
competency  evaluation.  One  commenter 
wanted  to  know  the  consequences  if  an 
individual  fails  to  complete  the  test 
successfully  after  three  attempts. 

Response:  We  have  continued  to 
require  that  an  individual  must  be 
allowed  at  least  three  attempts  to  pass 
the  competency  evaluation,  but  there  is 
no  limit  on  the  number  of  times  or  the 
frequency  with  which  the  State  may 
allow  additional  evaluations.  Nurse 
aides  often  do  not  have  extensive 
experience  with  tests,  and  we  believe 
that  it  is  imperative  that  they  are 
allowed  sufficient  attempts  to  complete 
the  competency  evaluation.  We  have  not 
developed  special  standards  for  repeat 
competency  evaluations  because  we  do 
not  wish  to  place  additional  barriers  to 
successful  completion  of  a  competency 
evaluation.  We  note  that  nurse  aides 
always  have  the  option  to  take  an  oral 
examination.  We  have  not  set  a 
maximum  number  of  times  an  individual 
can  take  the  competency  evaluation 
because  we  believe  that  this  decision 
should  be  made  by  the  State.  If  an 
individual  does  not  complete  the 
competency  evaluation  successfully 
after  three  attempts,  it  is  up  to  the  State 
to  determine  when  and  if  he  or  she  will 
be  permitted  to  attempt  the  CEP  again. 
We  would  like  to  clarify  that  the 
minimum  number  of  attempts  is  per 
program,  not  per  individual.  Thus,  each 
time  an  individual  takes  a  CEP,  he  or 
she  must  have  at  least  three  attempts  to 
complete  that  CEP  satisfactorily. 

Comment:  One  commenter  believed 
that  individuals  who  did  not  pass  the 
competency  evaluation  should  not  be 
told  what  items  they  missed  because 
this  would  compromise  the  integrity  of 
the  test. 

Response:  We  have  not  required  that 
individuals  who  do  not  successfully 
complete  aCEP  be  informed  of  the 
specific  items  they  missed.  However,  we 
do  believe  that  individuals  should  be 
generally  informed  of  the  areas  they  did 
not  pass  so  that  they  are  able  to  improve 
those  areas  before  attempting  the 
evaluation  again.  Therefore,  we  have 
retained  the  provision  in  5  483.154(f)(1) 
that  an  individual  who  does  not 
successfully  complete  the  CEP  must  be 
advised  of  the  areas  which  he  or  she  did 
not  pass. 

Comment-  A  few  commenters  asked 
whether  individuals  who  did  not 
successfully  complete  the  CEP  must 
continue  to  be  employed  by  the  facility 
or  whether  facilities  must  pay  such 
individuals  unemployment. 

Response:  We  believe  such  issues  arw 
not  within  HCFA's  purview.  We  note 
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that  facilities  may  not  use  full-time 
employees  as  nurse  aides  for  more  than 
four  months  unless  the  individuals  have 
completed  a  CEP  or  NATCEP  or  have 
met  this  requirement  through  the 
deeming  or  waiver  requirements  in 
9  463.150.  Non-permanent  nurse  aides 
must  have  already  completed  a  CEP  or 
NATCEP  or  have  met  requirements  in 
S  483.150  to  work  as  a  nurse  aide  in  a 
facility. 

Comment-  One  commenter  indicated 
that  HCFA  should  require  that  training 
be  taken  early  in  the  first  four  months  of 
employment  so  that  thefe  is  time  to  take 
repeat  CEPs  if  necessary. 

Response:  Sections  1819(b)(5)  and 
1919(b)(5)  of  the  Act  indicate  generally 
that  a  full-time  nurse  aide  must  have 
completed  a  CEP  or  NATCEP  by  the 
time  he  or  she  has  worked  for  a  facility 
for  four  months.  We  believe  that  it  is 
unnecessary  for  us  to  make  additional 
requirements  in  this  regard. 

Summary  of  Changes  to  Section  483.154 

In  response  to  comments,  in  addition 
to  minor  technical  or  editorial  changes, 
we  are  making  the  following  changes: 

•  In  5  483.154(b)(l)(i),  we  are 
designating  an  oral  competency 
examination  as  the  alternative  to  a 
written  competency  examination. 

•  In  5  483.154(b)(2),  we  are  revising 
the  requirements  for  the  skills 
demonstration  part  of  the  competency 
evaluation  by  allowing  that  the  skills 
demonstration  consist  of  a 
demonstration  of  randomly  selected 
items  instead  of  demonstration  of  all 
tasks  performed  by  a  nurse  aide. 

•  In  §  483.154(d),  we  are  revising  the 
paragraph  title  to  read  "Facility 
proctoring  of  competency  evaluation"  to 
more  accurately  reflect  the  scope  of  this 
section  of  the  regulations.  In 

S  483.154(d)(1),  we  are  revising  our 
regulations  to  indicate  that  the 
competency  evaluation  may  be 
conducted  in  the  facility  in  which  a 
nurse  aide  is  or  will  be  employed  unless 
the  facility  is  described  in 
§  483.151(b)(2).  In  9  483.154(d)(2),  we  are 
not  prohibiting  facility  personnel  from 
proctoring  the  skills  demonstration  part 
of  the  competency  evaluation,  as 
proposed  in  our  NPRM. 

•  In  9  483.154(e)(1),  we  have  clarified 
that  an  individual  must  pass  both  the 
written  or  oral  examination  and  the 
skills  demonstration  to  successfully 
complete  the  competency  evaluation. 

•  In  9  483.154(f)(2),  we  have  clarified 
that  individuals  have  a  minimum  of 
three  attempts  to  pass  the  competency 
evaluation  per  program. 


Section  463.156 
Aides 


Registry  of  Nurse 


Summary  of  NPRM  Provisions 

Section  483.156  specified  the 
requirements  for  States  for  the 
establishment,  operation,  and  content  of 
a  registry  of  nurse  aides.  It  also 
specified  the  requirements  for  the 
disclosure  of  information  on  the  registry. 

Comments  and  Responses 

General 

Comment'  One  commenter  suggested 
that  all  nurse  aides  be  registered  in  a 
national  registry. 

Response:  Sections  1819(e)(2)  and 
1919(e)(2)  of  the  Act  require  each  State 
to  establish  and  maintain  a  nurse  aide 
registry  but  do  not  require  reciprocity  of 
data  among  States.  We  believe  that  such 
a  registry  would  place  an  unnecessary 
administrative  burden  on  States. 

Comment:  One  commenter  believed 
that  the  registry  requirements  will  make 
the  occupation  of  nurse  aide  less 
appealing. 

Response:  We  do  not  believe  that  the 
registry  requirements  are  onerous  for 
nurse  aides  who  have  been  found 
competent.  On  the  contrary,  we  believe 
that  requiring  nurse  aides  to  be 
registered  will  enhance  their 
professional  prestige. 

Section  463.156(a)    Establishment  of 
Registry 

Summary  of  NPRM  Provisions 

Paragraph  (a)  of  9  483.156  specified 
that  a  State  must  establish  and  maintain 
a  registry  of  nurse  aides  that  meets  the 
requirements  of  9  483.156.  It  also 
specified  that  the  registry — 

•  Must  include  as  a  minimum  the 
information  proposed  in  9  483.156(c); 

•  Must  be  accessible  to  the  public  and 
health  providers  on  a  fixed  schedule  set 
by  the  State  at  least  six  hours  per  day 
between  the  hours  of  7  a.m.  and  6  p.m. 
local  time,  Monday  through  Friday, 
except  for  State  and  Federal  holidays, 
and  notify  facilities  in  advance  of 
changes  in  the  hours  of  operation; 

•  May  include  home  health  aides  who 
have  successfully  completed  a  home 
health  aide  competency  evaluation 
program  approved  by  the  State; 

•  Must  include  a  process  for  timely 
responses  to  written  and  telephone 
inquiries  that  request  information  from 
the  registry;  and 

•  Must  provide  that  any  response  to 
an  inquiry  that  includes  a  finding  of 
abuse,  neglect,  or  misappropriation  of 
property  also  include  any  statement 
disputing  the  finding  made  by  the  nurse 
aide. 


Comments  and  Responses 

Comment:  A  number  of  commenters 
suggested  changes  in  the  required  hours 
of  operation  of  nurse  aide  registries  for  a 
variety  of  reasons.  While  some 
commenters  believed  that  the  hours 
proposed  in  the  NPRM  were  sufficient, 
others  requested  various  increases, 
which  ranged  from  8  hours  per  day, 
Monday  through  Friday  to  24  hours  per 
day,  7  days  per  week. 

Response:  We  understand 
conunenters*  concern  that  the  registry  be 
available  to  meet  their  needs.  However, 
we  believe  that  registry  needs  will  vary 
from  State  to  State.  Requiring  certain 
hours  of  operation  could  lead  to 
insufficient  service  in  some  States  and 
waste  in  others.  Therefore,  we  have 
required  that  the  registry  must  be 
sufficiently  accessible  to  meet  the  needs 
of  the  public  and  health  care  providers. 

Comment  Two  commenters  asked 
that  we  remove  provisions  allowing  the 
registry  to  be  closed  on  Federal  as  well 
as  State  holidays,  remarking  that  many 
States  do  not  observe  Federal  holidays. 

Response:  We  agree  and  have  deleted 
this  provision  to  allow  each  State  the 
flexibility  to  decide  which,  if  any, 
holidays  its  registry  will  observe. 

Comment  Several  commenters 
requested  that  we  require  registries  to 
provide  facilities  with  30  days  written 
notice  prior  to  the  implementation  of 
changes  in  the  hours  of  operation  of  the 
registry.  A  few  commenters  asked  that 
we  delete  the  requirement  for  a  fixed 
registry  schedule  and  advance 
notification  of  changes  in  operation.  One 
commenter  beheved  that  we  should 
require  registries  to  operate  according  to 
State  law  instead  of  requiring  a  fixed 
schedule. 

Response:  We  do  not  agree  that  we 
should  require  a  specific  number  of  days 
notice  prior  to  changes  in  registry 
operating  hours  because  we  believe  that 
prior  notification  of  changes  in  registry 
operation  is  included  in  the  requirement 
that  the  registry  be  sufficiently 
accessible  to  meet  the  needs  of  the 
public  and  health  care  providers. 

Comment  Many  commenters  had 
advice  on  whether  to  allow  States  to 
include  home  health  aides  on  the  nurse 
aide  registry.  A  number  of  commenters 
believed  that  nurse  aides  and  home 
health  aides  should  be  required  to  take 
the  same  course.  Commenters  provided 
a  variety  of  suggestions  for  unified 
examinations  for  health  aides  and  nurse 
aides.  Many  commenters  were  pleased 
that  we  proposed  to  allow  home  health 
aides  to  be  included  on  the  registry.  One 
commenter  suggested  that  home  health 
aides  who  were  found  to  have  abused  or 
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neglected  patients  or  to  have 
misappropriated  patient  property  should 
be  included  on  the  registry.  A  few 
commenters  believed  that  home  health 
aides  should  not  be  included  on  the 
registry  because  they  do  not  qualify  or 
because  it  would  violate  their  rights. 
One  commenter  asked  for  clarification 
of  why  home  health  aides  could  be  on 
the  registry  and  wondered  if  home 
health  aides  who  were  on  the  registry 
would  be  allowed  to  work  as  nurse 
aides  in  facilities. 

Response:  We  have  retained  our 
provision  to  allow  States  to  place  home 
health  aides  who  have  completed  a   . 
home  health  aide  competency 
evaluation  on  the  nurse  aide  registry. 
Although  no  registry  is  required  for 
home  health  aides,  we  believe  that  some 
States  will  wish  to  use  the  registry  as  a 
mechanism  for  identifying  home  health 
aides  who  are  competent  as  well  as 
those  who  have  adverse  findings  against 
them.  Requirements  for  home  health 
aide  training  and  competency 
evaluation  located  at  section  1891(a][3] 
of  the  Act  are  sufficiently  different  from 
those  for  nurse  aides  to  prevent  us  from 
establishing  one  set  of  minimum 
requirements.  We  do  not  believe  that 
placing  home  health  aides  on  the  nurse 
aide  registry  violates  their  rights  or 
misrepresents  their  qualifications 
because,  in  permitting  home  health 
aides  to  be  listed  on  the  registry,  we 
also  require  the  State  to  differentiate 
between  home  health  aides  and  nurse 
aides.  Placing  home  health  aides  on  the 
nurse  aide  registry  does  not  allow  them 
to  work  in  skilled  nursing  facilities  or 
nursing  facilities. 

Comment  Several  commenters 
believed  that  hospital  aides  should  be 
required  to  have  the  same  training  as 
nurse  aides  and  be  placed  on  the  nurse 
aide  registry.  Some  commenters 
provided  suggestions  on  course  content. 

Response:  The  statute  does  not 
require  hospital  aides  to  complete 
training  and  competency  evaluations. 
Because  there  are  no  statutory 
standards  for  assuring  that  hospital 
aides  are  competent,  we  believe  that  it 
would  be  inappropriate  to  allow  them  to 
be  included  on  the  registry  of  aides  for 
whom  such  standards  exist. 

Comment  A  few  commenters 
remarked  that  it  is  discriminatory  to 
require  a  registry  only  for  nurse  aides  or 
asked  why  registries  were  not  required 
for  other  health  care  settings.  Several 
other  commenters  requested 
clarification  on  whether  certain 
individuals  should  be  placed  on  the 
nurse  aide  registry.  A  few  commenters 
believed  that  an  individual  should  be 
working  as  a  nurse  aide  in  a  facility  to 
be  placed  on  the  registry.  Some 


commenters  indicated  that  individuals 
who  were  deemed  as  meeting  the 
requirement  of  completing  a  NATCEP  or 
for  whom  the  competency  evaluation 
was  waived  should  be  included  on  the 
registry. 

Response:  Sections  1819(e)(2)(A)  and 
1919(e)(2)(A)  of  the  Act,  as  modified  by 
OBRA  '90.  require  the  nurse  aide 
registry  to  include  the  individuals  who 
have  completed  a  NATCEP  or  a  CEP  or 
who  have  been  deemed  to  have 
completed  a  NATCEP  or  CEP  or  have 
had  the  NATCEP  or  CEP  waived  by  the 
State.  (Sections  4008{h)(2)(K)  and 
4801(e)(2)  of  OBRA  '90  amended 
sections  1819(e)(2)(A)  and  1919(e)(2)  (A) 
of  the  Act  to  add  individuals  who  have 
been  deemed  to  have  completed  a 
NATCEP  or  CEP  or  who  have  had  the 
requirement  to  complete  a  NATCEP  or 
CEP  waived  by  the  State  to  the  list  of 
those  who  must  be  placed  on  the  nurse 
aide  registry.)  These  provisions  do  not 
make  this  requirement  for  any  other 
individuals  nor  do  they  require  that  an 
individual  be  working  in  a  facility  as  a 
nurse  aide  to  be  placed  on  the  registry. 

Comment  A  few  commenters  asked 
that  the  registry  be  expanded  to  include 
any  facility  employees  who  are  found  by 
the  State  to  have  abused  or  neglected  a 
resident  or  misappropriated  resident 
property. 

Response:  We  do  not  believe  that  the 
intent  of  sections  1819(e)(2)  and 
1919(e)(2)  of  the  Act  is  to  permit  such  an 
expansion  of  the  registry.  We  note  that 
the  National  Practitioners  Data  Bank, 
operated  by  the  U.S.  Public  Health 
Service,  contains  information  on  abuse 
by  health  professionals.  We  also  note 
that  States  are  required  by  sections 
1819(g)(1)(C)  and  1919(g)(1)(C)  of  the  Act 
to  notify  the  licensing  agency  when  they 
make  an  adverse  finding  against  a 
licensed  individual. 

Comment  One  commenter  requested 
that  we  require  that  the  nurse  aide 
registry  maintain  sufficient  telephone 
service  and  personnel  to  serve  the  needs 
of  facilities. 

Response:W^  have  not  specifically 
required  registries  to  maintain  certain 
staff  levels  and  telephone  services 
because  we  have  already  required  the 
registry  to  meet  the  needs  of  users  in 
§  483.156(a)(2). 

Comment  Many  commenters 
indicated  concern  about  the  requirement 
in  §  483.156(d)  concerning  the  timeliness 
of  the  registry's  disclosure  of 
information.  Most  commenters  believed 
that  10  days  to  respond  to  a  request  for 
information  on  a  specified  individual 
was  too  long.  Some  commenters 
indicated  that  certain  State  laws 
required  faster  disclosure  of 
information.  A  large  number  of  different 


response  times  were  recommended,  but 
the  vast  majority  of  commenters 
requested  that  the  registry  be  required 
to  respond  immediately  to  telephone 
inquiries  and  to  send  written 
confirmation  within  10  days.  Some 
commenters  suggested  that  different 
response  times  could  be  required  for 
different  types  of  requesters.  One 
commenter  asked  that  we  clarify 
whether  we  require  different  response 
times  for  different  requestors.  One 
commenter  requested  that  registries  be 
allowed  more  than  ten  days  to  respond 
to  inquiries. 

Response:  We  recognize  that  facilities 
need  prompt  access  to  information  on 
the  registry  and  that  ten  days  (or  any 
arbitrary  time  frame)  may  not  be 
sufficient  to  meet  the  needs  of  facilities. 
We  are  also  concerned  that  we  do  not 
preempt  State  laws  regarding  disclosure 
of  public  information.  Therefore,  we 
have  revised  S  483.156(b)  to  indicate 
that  information  on  the  registry  must  be 
provided  promptly.  We  believe  it  is 
possible  for  most  inquiries  to  be 
answered  within  24  hours  with  written 
confirmation  within  ten  days. 

Comment  One  commenter  believed 
that  the  process  for  obtaining 
information  from  the  registry  is 
cumbersome. 

Response:  We  have  not  mandated  any 
process  for  obtaining  registry 
information  and  therefore  are  unable  to 
respond  to  this  comment. 

Comment  A  few  commenters 
believed  that  the  use  of  the  registry 
should  be  free  to  facilities.  One 
commenter  suggested  that  the  public 
and  non-facility  users  of  the  registry 
could  be  charged  a  fee. 

Response:  Sections  1819(e)(2)  and 
1919(e)(2)  require  that  the  registry 
information  be  available  to  the  public 
but  neither  requires  nor  prohibits  the 
practice  of  charging  fees.  While  we 
believe  that  fees  cculd  limit  public 
accessibility,  we  also  believe  it  would 
be  inappropriate  to  include  a  provision 
dealing  with  user  fees  in  these 
regulations. 

Comment  A  few  commenters 
suggested  that  we  require  registries  to 
provide  a  toll  free  number  or  a  hotline 
for  facilities. 

Response:  We  believe  that  such 
choices  should  be  left  to  the  States  and 
do  not  believe  that  this  degree  of  detail 
is  appropriate  for  inclusion  in  this 
regulation. 

Comment  One  commenter  asked  that 
we  require  written  responses  to  note  the 
time  and  date  of  the  original  request. 

Response:  The  regulation  already 
requires  information  on  the  registry  to 
be  provided  promptly,  and  we  do  not 
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believe  that  this  degree  of  detail  is 
appropriate  for  inclusion  in  our 
regulations. 

Comment-  A  few  commenters 
requested  that  registry  information  be 
made  available  through  modems  or  fax 
transmissions. 

Response:  Although  States  are  free  to 
make  registry  information  available 
through  innovative  methods,  we  wish  to 
allow  States  the  flexibility  to  make 
individual  determinations  on  which 
methods  best  fit  their  budgets  and  the 
needs  of  their  users.  We  suggest  that 
States  who  are  considering  allowing 
computer  access  to  the  registry  may 
want  to  consider  security  measures  to 
protect  the  information  contained  in  the 
registry. 

Comment'  One  commenter  beheved 
that  HCFA  should  develop  a  method  for 
facilities  to  obtain  registry  information 
from  other  States. 

Response:  We  do  not  believe  the 
development  of  a  method  for  facilities  to 
obtain  information  from  registries  in 
other  States  is  necessary  because 
facilities  may  call  or  write  to  such 
registries. 

Comment-  A  few  commenters 
believed  that  the  only  information  that 
should  be  disclosed  over  the  telephone 
is  whether  an  individual  is  on  the 
registry. 

Response:  The  only  reason  for 
restricting  the  information  available 
over  the  telephone  would  be  to  prevent 
information  from  being  given  to 
unauthorized  requesters.  Because  there 
are  no  unauthorized  requesters,  we  do 
not  believe  we  need  to  provide 
additional  restrictions. 

Comment-  One  commenter  believed 
that  HCFA  should  sanction  registries  if 
they  do  not  provide  information  on  a 
timely  basis. 

Response:  Sections  1819(e)(2)  and 
1919(e)(2)  of  the  Act  do  not  provide  for 
specific  sanctions  for  failure  to  comply 
with  the  nurse  aide  registry 
requirements.  However,  proper 
operation  of  the  registry  is  a  State 
Medicaid  requirement,  and  if  the  State 
does  not  comply  with  the  registry 
requirements,  HCFA  can  pursue  a 
compliance  action  under  section  1904  of 
the  Act,  which  permits  discontinuance 
of  payments  to  States  for  Medicaid  if  the 
Secretary  finds  that  a  State  has  failed  to 
comply  substantially  with  any  provision 
in  the  State  Plan. 

Section  483.156(b)    Registry  Operation 

Summary  of  Provisions 

Paragraph  (b)  of  §  483.156  specified 
the  nurse  aide  registry  operation 
requirements.  These  requirements 
specified  that — 
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•  A  State  may  contract  the  daily 
operation  and  maintenance  of  the 
registry  to  a  non-State  entity  but  that  the 
State  must  maintain  accountability  for 
overall  operation  of  the  registry  and 
compliance  with  these  regulations; 

•  Only  the  State  survey  and 
certification  agency  may  place  on  the 
registry  findings  of  abuse,  neglect,  or 
misappropriation  of  property; 

•  A  State  must  require  renewal  and 
updating  of  a  nurse  aides'  registration  at 
least  once  every  two  years  on  a 
schedule  set  by  the  State;  and 

•  A  State  may  charge  registration  fees 
from  individuals  listed  in  the  registry. 

Comments  and  Responses 

Comment  A  few  commenters 
requested  that  we  not  allow  the  State  to 
contract  the  daily  operation  of  the  nurse 
aide  registry  to  a  non-State  entity 
because  they  believed  that  the 
responsibility  of  the  registry  was  too 
great  to  delegate  and  because  they  were 
afraid  that  a  facility  group  would  get  the 
contract. 

Response:  We  have  required  the  State 
to  maintain  accountability  for  the 
overall  operation  of  the  registry  and  we 
believe  that  this  is  sufficient  protection 
against  possible  mishandling  of  the 
registry.  Also,  we  note  that  some 
commenters  agreed  that  allowing  the 
State  to  contract  out  the  registry  was  a 
good  idea. 

Comment  One  commenter  asked  that 
we  encourage  State  boards  of  nursing  to 
operate  the  registry. 

Response:  A  State  may  allow  any 
agency  to  operate  the  registry,  and  we 
believe  it  would  be  inappropriate  for  us 
to  recommend  a  particular  agency. 

Comment  Many  commenters 
recommended  agencies  that  should  be 
allowed  to  place  adverse  findings  on  the 
registry.  Several  conmienters  believed 
that  any  State-designated  agency  should 
be  allowed  to  place  findings  on  the 
registry,  while  others  suggested  various 
specific  agencies.  One  commenter 
suggested  that  there  should  be  a 
coordinated  effort  among  all  of  the 
investigatory  agencies  in  the  State  and 
requested  that  we  define  this  effort.  One 
commenter  suggested  requiring  the  State 
survey  agency  to  consider  findings  from 
other  agencies.  Another  commenter 
believed  that  only  the  State  licensing 
agency  should  be  allowed  to  place 
findings  on  the  registry.  One  commenter 
asked  whether  the  State  survey  and 
certification  agency  could  place  findings 
from  other  agencies  on  the  registry. 

Response:  Sections  1819(g)(1)(C)  and 
1919(g)(1)(C)  of  the  Act  require  the  State 
survey  agency  to  place  adverse  findings 
on  the  nurse  aide  registry.  We  can 
understand  that  many  different  agencies 


may  want  to  place  findings  on  the 
registry,  but  the  statute  permits  only  the 
State  survey  agency  to  perform  this 
function.  We  do  not  believe  that  this 
requirement  will  place  an  undue  burden 
on  States  because  any  agency  of  the 
State  is  permitted  to  conduct 
investigations  and  make  findings.  These 
findings  may,  in  turn,  be  communicated 
to  the  State  survey  agency,  who  may 
place  them  on  the  registry. 

Comment  In  the  NPRM.  we  proposed 
that  nurse  aide  registries  re-register 
nurse  aides  every  two  years  to  eliminate 
individuals  who  had  not  performed  any 
nursing  or  nursing-related  services  for 
monetary  compensation  for  a  period  of 
24  consecutive  months  and  who 
therefore  could  not  serve  as  nurse  aides 
in  facilities  without  completing  a  new 
NATCEP.  Many  commenters  cited  a 
variety  of  reasons  why  we  should  not 
require  nurse  aides  to  re-register  every 
two  years.  A  large  number  of 
commenters  suggested  that  the  registry 
could  accomplish  the  purpose  of  re- 
registration  by  requiring  facilities  to 
submit  an  annual  list  of  nurse  aides  they 
had  employed  during  the  year.  A  few 
commenters  suggested  other  methods  or 
recommended  that  registration  occur  at 
longer  intervals.  Some  commenters 
believed  that  it  should  be  a  facility's 
responsibility  to  determine  if  an 
individual  had  not  provided  nursing  or 
nursing-related  services  for  monetary 
compensation  for  24  months.  A  number 
of  commenters  asked  that  States  be 
allowed  to  devise  their  own  methods  for 
determining  whether  individuals  had 
performed  nursing  or  nursing-related 
services  for  monetary  compensation.  A 
few  commenters  agreed  that  nurse  aides 
should  be  required  to  re-register.  One 
commenter  believed  that  re-registration 
should  be  required  for  all  individuals 
who  are  on  the  registry,  not  just  nurse 
aides. 

Response:  Sections  1819(e)(2)  and 
1919(e)(2)  of  the  Act  require  States  to 
establish  and  maintain  a  registry  of  all 
individuals  who  have  satisfactorily 
completed  a  NATCEP  or  a  CEP 
approved  by  the  State.  Because  it  is  the 
States'  responsibility  to  list  on  the 
registry  all  individuals  who  have   ' 
completed  a  NATCEP  or  a  CEP  or  who 
are  described  in  §  483.150  (and  are  thus 
employable  by  a  facility),  we  believe  it 
is  also  the  States'  responsibility  to 
identify  and  remove  from  the  registry 
those  individuals  who  have  not 
provided  nursing  or  nursing-related 
services  for  monetary  compensation  for 
24  consecutive  months  (and  must 
therefore  complete  a  new  NATCEP  to  be 
employable  as  a  nurse  aide).  We 
received  many  comments  objecting  to 
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the  method  we  had  proposed  for 
accomplishing  this  purpose  and  many 
varied  suggestions  for  alternatives.  We, 
therefore,  have  revised  §  483.156(b)(3)  to 
allow  each  State  to  determine  how  it 
will  keep  track  of  individuals  who  have 
not  completed  nursing  or  nursing-related 
services  for  monetary  compensation  for 
24  consecutive  months.  We  note  that 
deriving  this  information  exclusively 
from  facilities  will  not  achieve  the 
purpose  of  the  statutory  requirement 
because  individuals  may  provide 
nursing  or  nursing-related  services  in 
any  location,  not  just  a  facility,  and 
remain  employable  as  nurse  aides.  The 
State  must  also  assure  that  the  registry 
contains  current  information  as  to 
whether  individuals  who  are  listed  in 
the  registry  are  considered  competent  to 
provide  services. 

Comment  One  commenter  indicated 
that  the  names  of  individuals  should  be 
deleted  from  the  registry  when  they  do 
not  complete  continuing  education 
requirements. 

Response:  Sections  1819(b)(5)(E)  and 
1919(b)(5)(E)  of  the  Act  address  only  the 
responsibility  of  facilities  to  provide  in- 
service  training  to  nurse  aides. 
Completion  of  in-service  education  is 
not  a  prerequisite  for  being  found 
competent  or  for  remaining  on  the 
registry. 

Comment-  A  large  number  of 
commenters  believed  that  we  should  not 
allow  nurse  aide  registries  to  charge 
registration  fees.  A  few  commenters 
believed  that  we  should  allow 
registration  fees  or  that  we  should  allow 
charging  a  fee  if  the  amount  of  the  fee 
were  minimal.  Some  commenters 
suggested  appropriate  caps  on 
registration  fees.  A  couple  of 
commenters  asked  that  we  allow  one- 
time-only registration  fees  or  asked  that 
we  clarify  whether  re-registration 
requires  a  fee.  One  commenter  wanted 
registration  fees  to  be  reimbursable  if 
facilities  pay  them. 

Response:  Prior  to  the  enactment  of 
OBRA  "90.  sections  1819(e)(2)  and 
1919(e)(2)  neither  required  nor 
prohibited  the  imposition  of  fees  for  the 
registry  However,  sections  4008(h)(2)  (K) 
and  4801(e)(13)  of  OBRA  '90  amended 
sections  1819(e)(2)  and  1919(e)(2)  of  the 
Act  to  prohibit  States  from  imposing  any 
charges  relating  to  the  registry  on  nurse 
aides.  We  have  modified  S  483.156(b)(4) 
to  comport  with  this  change  in  the 
statute. 

Section  483.156(c)    Registry  Content 

Summary  of  NPRM  Provisions 

Paragraph  (c)  of  S  483.156  specified 
the  requirements  for  States  for  the 


contents  of  the  nurse  aide  registry. 
Paragraph  (c)(1)  specified  that — 

•  The  registry  must  contain  at  least 
the  following  information  on  each 
individual  who  has  successfully 
completed  a  NATCEP  which  meets  the 
requirements  of  S  483.152  or  a  CEP 
which  meets  the  requirements  of 

§  483.154  and  has  been  found  by  the 
State  to  be  competent  to  function  as  a 
nurse  aide  or  who  may  function  as  a 
nurse  aide  because  of  meeting  criteria  in 
§  483.150: 

•  The  individual's  full  name,  including 
a  maiden  name  and  any  other  surnames 
used; 

•  The  individual's  last  known  home 
address; 

•  The  registration  number  assigned 
by  the  State  to  the  individual  when  he  or 
she  successfully  completes  the 
competency  evaluation  program.  The 
registration  number  must  include  a 
modifier  which  indicates  the  type  of 
registration; 

•  The  individual's  date  of  birth; 

•  The  individual's  last  knov«i 
employer  and  the  date  of  hiring  and 
termination  by  that  employer, 

•  For  an  individual  who  qualifies 
under  S  483.150,  an  explanation  of  how 
the  individual  met  the  criteria  of  that 
section; 

•  The  date  that  the  individual  passed 
the  competency  evaluation  and  the  date 
of  the  expiration  of  the  individual's 
current  registration; 

•  The  name  and  address  of  the  State- 
approved  entity  which  administered  the 
competency  evaluation  and  any  control 
or  identification  number  if  the  State 
chooses  to  assign  such  a  number,  and 

•  The  following  information  on  any 
finding  by  the  State  survey  agency  of 
abuse,  neglect  or  misappropriation  of 
property  by  the  individual: 

— Documentation  of  the  State's 

investigation,  including  the  nature  of 

the  allegation  and  the  evidence  that 

led  the  State  to  conclude  that  the 

allegation  was  valid; 
— ^The  date  of  the  hearing,  if  the 

individual  chose  to  have  one,  and  its 

outcome;  and 
— A  statement  by  the  individual 

disputing  the  allegation,  if  he  or  she 

chooses  to  make  one. 

We  proposed  that  this  information 
must  be  included  in  the  registry  within 
30  days  of  the  ftnding  and  must  remain 
in  the  registry  for  at  least  five  years. 

Paragraph  (c)(2)  of  §  483.156  specified 
that  the  registry  may  exclude  entries  for 
individuals  whose  registrations  have 
been  expired  for  24  consecutive  months 
or  for  individuals  who  have  ceased  to 
function  as  a  nurse  aides  for 
compensation  for  a  period  of  24 


consecutive  months  when  the  individual 
ceases  to  be  qualified  to  function  as  a 
nurse  aide  unless  the  individual's 
registry  entry  includes  documented 
findings  of  abuse,  neglect  or 
misappropriation  of  patient  property. 

Comments  and  Responses 

Comment  Some  commenters 
expressed  concern  about  the  collection 
of  the  information  required  to  be  on  the 
registry.  A  few  commenters  asked  that 
the  Information  collection  requirements 
not  be  applied  retroactively.  One 
commenter  requested  a  one-year  grace 
period  for  States  to  collect  the 
information.  One  commenter  asked  that 
States  be  allowed  to  collect  the  required 
information  at  a  schedule  set  by  the 
State. 

Response:  We  agree  that  applying  the 
information  collection  requirements 
retroactively  would  be  unfair  and 
burdensome  to  States.  We  are  requiring 
that  States  collect  this  information  for 
the  registry  as  of  the  effective  date  of 
these  regulations. 

Comment  A  number  of  commenters 
suggested  various  minimum 
requirements  for  registry  content.  A  few 
commenters  suggested  that  we  should 
allow  States  to  determine  minimum 
requirements  for  registry  content.  One 
commenter  suggested  that  we  should 
only  mandate  collection  of  the  bare 
minimum  of  information  required  by  law 
and  allow  States  to  collect  additional 
information  if  they  wish. 

Response:  We  believe  it  is  important 
and  helpful  for  us  to  specify  minimum 
requirements  for  registry  content. 
However,  after  consideration  of  the 
comments  concerning  registry  content, 
we  have  made  significant  modifications 
to  the  requirements  in  the  NPRM  (see 
Provisions  of  the  Final  Rule),  and  we 
believe  that  the  final  regulations 
represent  the  minimum  requirements 
necessary  to  operate  the  registry  in  an 
evident  manner.  States  are  free  to 
collect  additional  information  if  they 
wish. 

Comment  A  few  commenters 
believed  that  we  should  not  require  the 
registry  to  collect  maiden  names  or 
other  previously  used  surnames.  Some 
commenters  suggested  that  a  person's 
social  security  number  could  be  used  as 
an  identiHer.  A  couple  of  commenters 
asked  that  we  not  require  the  registry  to 
record  an  individual's  last  known  home 
address  or  asked  that  this  information 
only  be  collected  at  re-registration  or 
other  times.  One  commenter  asked  that 
we  remove  the  requirement  for  the 
registry  to  give  each  individual  on  the 
registry  a  registration  number. 
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Response:  We  believe  it  is  necessary 
for  States  to  maintain  sufficient 
information  to  identify  individuals  on 
the  registry.  However,  the  comments 
indicated  numerous  possible  methods  of 
identification.  Therefore,  we  have 
deleted  requirements  to  collect  such 
information  as  previously  used 
surnames  and  dates  of  birth  and  have 
required  only  that  information  sufficient 
to  identify  each  Individual  on  the 
registry  be  collected  and  maintained. 
We  note  that  it  is  illegal  to  require  an 
individual  to  disclose  his  or  her  social 
security  number.  We  also  note  that  the 
State  may  wish  to  maintain  information 
on  home  addresses  in  order  to  provide 
nurse  aides  with  information  required  to 
be  sent  at  the  time  of  registration  and 
when  there  are  changes  or  additions  to 
the  registry  information. 

Comment  A  few  commenters  asked 
us  to  clarify  the  tjrpe  of  registration  or 
the  purpose  of  a  modifier  attached  to  a 
registration  number.  One  commenter 
requested  that  HCFA  require  standard 
modifiers  for  all  States.  Another 
commenter  believed  that  a  modifier 
should  not  be  required  and  that  the 
registry  should  indicate  the  type  of 
registration  when  responding  to 
inquiries. 

Response:  As  we  indicated  above,  we 
have  required  neither  registration 
numbers  nor  modifiers.  However,  we 
believe  that  a  modifier  could  be  used  to 
differentiate  between  nurse  aides  and 
home  health  aides. 

Comment-  Several  commenters 
suggested  that  we  not  require  the 
registry  to  collect  information  on  an 
individual's  last  known  employer  and 
hiring  and  termination  dates  with  that 
employer  or  requested  that  this 
information  only  be  collected  at  re- 
registration. 

Response:  We  have  deleted  this 
requirement  from  proposed 
§  483.156{c)(l)(v)  because  we  wish  to 
allow  States  flexibility  in  how  they  will 
determine  if  an  individual  has  not 
performed  any  nursing  or  nursing- 
related  services  for  monetary 
compensation  for  a  period  of  24 
consecutive  months. 

Comment:  Several  commenters 
believed  that  we  should  not  require  a 
description  of  how  individuals  who 
were  deemed  to  have  met  nurse  aide 
training  and  competency  evaluation 
requirements  or  for  whom  competency 
evaluation  requirements  were  waived 
came  to  meet  the  requirements  for 
deeming  or  waiver.  Other  commenters 
asked  that  we  require  that  individuals 
who  were  deemed  or  waived  be 
included  on  the  registry  in  a  non- 
discriminatory manner.  A  few 
commenters  asked  what  distinctions 


should  be  made  on  the  basis  of  deeming 
or  type  of  registration. 

Response:  We  agree  that  it  is  not 
necessary  for  the  registry  to  indicate 
how  any  individual  came  to  meet  the 
nurse  aide  requirements,  and  we  have 
deleted  this  requirement  from  proposed 
§  483.156(c)(l){vi).  No  distinctions 
should  be  made  on  the  basis  of  deeming 
or  type  of  registration.  We  reiterate  that 
all  nurse  aides,  including  those  who 
were  deemed  to  have  met  the 
requirements  of  completing  a  NATCEP 
or  for  whom  the  State  waived  the 
requirement  to  complete  a  CEP,  who 
have  not  performed  any  nursing  or 
nursing-related  services  for  monetary 
compensation  for  a  period  of  24 
consecutive  months,  must  be  removed 
from  the  nurse  aide  registry. 

Comment  Many  commenters 
requested  that  we  not  include  the  date 
individuals  passed  a  competency 
evaluation  and  the  date  of  expiration.  A 
few  commenters  believed  that  we 
should  not  require  inclusion  of  the  name 
of  the  entity  that  administered  the 
competency  evaluation. 

Response:  We  agree  that  it  is  not 
necessary  for  the  registry  to  include  the 
name  of  the  entity  that  administered  the 
competency  evaluation,  and  we  have 
deleted  this  requirement  from  proposed 
§  483.156(c)(l)(viii).  We  have  also 
deleted  fhsm  proposed  §  48.156(c)(lKvii) 
the  requirement  that  States  include  the 
date  of  expiration  of  registration 
because  we  have  not  required  that 
registrations  expire.  We  continue  to 
believe  that  it  is  important  for  a  record 
of  the  date  an  individual  passed  a 
competency  evaluation  to  be  maintained 
on  the  registry.  We  have  clarified  this 
requirement  to  indicate  that  a  record  of 
the  date  an  individual  became  eligible  to 
be  placed  on  the  registry  must  be 
maintained.  This  clarification  is 
necessary  to  ensure  that  a  date  is 
maintained  for  individuals  who  are  on 
the  registry  through  meeting  the 
requirements  of  5  483.150. 

Comment  One  commenter  asked  that 
we  consider  adding  information  on 
whether  a  nurse  aide  has  received  a 
Hepatitis  B  vaccine. 

Response:  We  have  not  added  this 
information  to  the  information  that  must 
be  collected  in  the  registry  because  the 
registry  is  intended  to  contain 
information  pertinent  to  an  individual's 
competence  to  be  employed  as  a  nurse 
aide. 

Comment  A  few  commenters  asked 
that  we  defme  abuse,  neglect,  and 
misappropriation  of  property.  One 
commenter  suggested  a  definition  of 
misappropriation  of  property.  One 
commenter  asked  if  job  abandonmcr.t 
constitutes  neglect. 


Response:  Abuse,  neglect,  and 
misappropriation  of  property  will  be 
defined  in  the  survey  and  certification 
regulations,  which  are  currently  being 
revised.  We  believe  that  whether  or  not 
job  abandonment  could  be  considered 
neglect  would  depend  upon  the  impact 
of  the  action  on  the  residents  under  the 
nurse  aide's  care  at  the  time  the  action 
is  taken.  We  note  that  sections  4008(h) 
(2)(L)  and  4801(e)(13)  of  OBRA  '00 
amended  sections  1819(e)(2)  and 
1919(e)(2)  of  the  Act  to  specify  that  a 
State  may  not  make  a  finding  that  an 
individual  has  neglected  a  resident  if  the 
individual  demonstrates  that  such 
neglect  was  caused  by  factors  beyond 
his  or  her  control. 

Comment  Some  commenters  asked 
that  we  define  findings. 

Response:  Findings  are 
determinations  made  after  considering 
the  evidence  and  after  a  hearing  as 
discussed  in  sections  1819(g)(1)(C)  and 
1919(g)(1)(C)  of  the  Act. 

Comment  Many  commenters  asked 
that  we  add  due  process  requirements  to 
these  regulations  before  findings  can  be 
placed  on  the  registry.  Several 
commenters  suggested  possible  due 
process  requirements  that  could  be 
included,  including  the  due  process 
requirements  that  will  be  contained  in 
the  survey  and  certification  regulations. 
One  commenter  requested  that  only 
validated  findings  should  be  placed  on 
the  registry.  A  few  commenters 
siiggested  that  the  section  requiring 
findings  of  abuse  to  be  placed  on  the 
registry  should  not  be  finalized  until  due 
process  requirements  are  in  place. 

Response:  The  due  process 
requirements  for  making  adverse 
findings  on  nurse  aides  will  be  defined 
in  the  survey  and  certification 
regulations  currently  being  developed. 
We  have  not  included  any  of  the 
suggestions  for  due  process 
requirements  in  our  final  regulations 
because  we  believe  that  these 
suggestions  should  be  directed  toward 
the  survey  and  certification  regulations 
when  they  are  proposed.  We  have  not 
delayed  finalizing  requirements  for 
recording  abuse,  neglect,  and 
misappropriation  of  property  because 
this  information  is  required  to  be 
collected  by  the  State  under  sections 
1819(e)(2)  and  1919(e)(2)  of  the  Act  We 
note  that  sections  1819(g)  (1)  (C)  and 
1919(g)(1)(C)  of  the  Act.  which  became 
effective  January  1, 1989.  require  that 
nurse  aides  under  investigation  must  be 
given  a  fair  hearing  and  that  individuals 
found  to  have  abused  or  neglected 
residents  or  to  have  misappropriated 
resident  property  must  be  allowed  to 
rebut  findings  in  the  registry. 


Federal  Register  /  Vol.  56,  No.  187  /  Thursday.  September  26.  1991  /  Rules  and  Regulations    48913 


Comment:  A  few  commenters 
requested  that  we  require  a  course  in 
how  to  make  determinations  of  resident 
abuse  or  neglect  or  misappropriation  of 
resident  property  for  the  individuals 
who  will  be  making  such 
determinations. 

Response:  We  believe  that  the  agency 
or  agencies  who  make  these 
investigations  should  have  the  latitude 
to  establish  and  impose  requirements  for 
their  investigators. 

Comment:  Several  commenters 
believed  that  we  should  shorten  the 
amount  of  time  in  which  adverse 
Tmdings  on  nurse  aides  must  be  placed 
on  nurse  aide  registries.  Several 
commenters  believed  that  adverse 
fmdings  should  be  included  in  the 
registry  immediately.  Other  times, 
ranging  from  three  to  five  days,  were 
also  suggested. 

Response:  We  agree  that  it  is  vital 
that  adverse  fmdings  on  nurse  aides  be 
placed  on  the  registry  as  quickly  as 
possible.  However,  we  also  believe  that 
it  may  not  be  possible  for  States  to  place 
findings  on  the  registry  in  less  than  ten 
working  days.  We  have  therefore 
required  that  adverse  fmdings  be  placed 
on  the  registry  within  this  time. 

Comment:  A  number  of  commenters 
requested  clarification  on  whether 
convictions  in  a  court  of  law  must  be 
placed  on  the  registry.  Some 
commenters  believed  that  only 
individuals  who  have  been  convicted 
should  have  a  notation  of  abuse,  neglect, 
or  misappropriation  of  property  entered 
on  the  registry.  A  few  commenters 
believed  that  criminal  convictions 
should  be  required  to  be  included  on  the' 
registry  in  addition  to  adverse  fmdings 
by  the  State.  A  few  commenters 
suggested  requiring  a  nurse  aide  to  sign 
a  statement  disclosing  all  crimes  or 
adverse  Endings  against  him  or  her 
before  being  placed  on  the  registry.  One 
commenter  believed  that  fmdings  should 
be  reported  to  criminal  authorities. 

Response:  Because  some  States 
indicated  that  they  would  have  difficulty 
in  obtaining  criminal  records,  we  have 
not  required  States  to  place  notations  of 
criminal  convictions  on  the  registry. 
However,  we  recognize  that  some  States 
may  wish  to  place  criminal  fmdings  on 
the  registry,  and  we  have  not  prohibited 
them  from  doing  so.  Because  we  have 
not  required  States  to  place  criminal 
findings  on  the  registry,  we  have  not 
required  nurse  aides  to  sign  a  statement 
disclosing  all  crimes.  Furthermore,  we 
have  not  required  that  findings  be 
reported  to  the  criminal  authorities 
because  we  believe  alleged  criminal 
activity  should  be  reported  to  the 
criminal  authorities  when  it  occurs. 


rather, than  some  time  after  hearings  and 
findings  are  made. 

Comment:  A  number  of  commenters 
reacted  to  the  suggestion  in  the 
preamble  of  the  NPRM  that  States  check 
on  adverse  findings  made  by  other 
States  before  placing  individuals  in  the 
registry.  There  were  equal  numbers  of 
commenters  on  both  sides  of  this  issue. 
One  commenter  believed  that  checking 
should  be  required  if  it  can  be  done  in  a 
time-effective  manner.  A  few 
commenters  believed  that  States  should 
only  have  to  check  with  bordering 
States  or  a  central  checkpoint.  Some 
commenters  requested  that  checking  be 
required  only  if  an  individual  is  known 
to  have  worked  in  a  particular  State  or  if 
there  is  reason  to  suspect  findings  in 
neighboring  States.  One  commenter 
suggested  that  we  develop  a  mechanism 
for  transferring  findings  among  States. 

Response:  We  have  not  required 
States  to  check  with  all  other  States 
before  placing  an  individual  on  the 
registry  because  sections  4008(h]  (1)  (C) 
and  4801  (a)  (3)  of  OBRA  '90  amended 
sections  1819(b)(5)(C)  and  1919(b)  (5)  (C) 
to  require  facilities  to  check  with  all 
State  nurse  aide  registries  they  have 
reason  to  believe  will  include 
information  on  an  individual  before 
using  that  individual  as  a  nurse  aide.  To 
require  States  also  to  check  with  other 
States  would  be  duplicative. 

Comment-  A  number  of  commenters 
responded  to  our  request  for  comments 
on  the  length  of  time  adverse  findings 
should  remain  on  the  registry.  Several 
commenters  believed  that  findings 
should  remain  on  the  registry 
indefinitely  or  be  removed  only  when 
they  were  found  to  have  been  made  in 
error  or  when  the  life  of  the  offender  is 
over.  One  commenter  believed  that 
findings  should  be  reihoved  when  an 
individual  is  found  innocent  in  a  court  of 
law.  Various  numbers  of  yeurs  for 
findings  to  remain  on  the  registry  were 
volunteered,  ranging  from  1  year  to  10 
years;  some  commenters  indicated 
dissatisfaction  with  the  5  years 
proposed  in  the  NPRM  without 
recommending  a  set  number  of  years. 
-Some  commenters  suggested  that  the 
length  of  time  findings  should  remain  qn 
the  registry  should  depend  on  the 
severity  of  the  finding.  One  commenter 
suggested  that  adverse  findings  should 
remain  on  record  as  long  as  the  penalty 
is  in  effect.  Some  commenters  believed 
that  individuals  who  were  found  to  have 
abused  or  neglected  a  resident  or 
misappropriated  resident  property 
should  be  removed  from  the  registry, 
either  permanently  or  for  various 
lengths  of  time.  One  commenter 
believed  that  individuals  with  findings 
against  them  should  not  be  reinstated. 


Response:  We  have  required  that 
adverse  findings  may  not  ordinarily  be 
removed  from  the  registry  because  nurse 
aides  who  are  found  to  have  abused  or 
neglected  a  resident  or  misappropriated 
resident  property  may  not  be  employed 
by  a  facility.  We  believe  that  facilities 
must  be  able  to  know  which  individuals 
they  may  not  employ.  We  have 
indicated  that  findings  must  be  removed 
when  the  findings  were  found  to  have 
been  made  in  error  or  if  an  individual 
has  been  found  not  guilty  in  a  court  of 
law  because  it  would  be  unfair  and 
unjust  to  maintain  incorrect  information 
in  the  registry.  Findings  may  also  be 
removed  when  the  State  is  informed  of 
an  individual's  death.  We  have  not 
required  that  individuals  who  were 
found  to  have  abused  or  neglected  a 
resident  or  misappropriated  resident 
property  be  removed  from  the  registry 
because  sections  1819(e)  (2)  and  igi9(e) 
(2)  of  the  Act  require  that  notations  of 
findings  must  be  placed  on  the  nurse 
aide  registry. 

Comment:  One  commenter  asked  that 
notations  of  misappropriation  of 
employer  property  be  placed  on  the 
registry.  One  commenter  requested  that 
we  require  notations  of  rehabilitation  to 
be  placed  on  the  registry  along  with 
documentation  of  adverse  findings. 

Response:  We  have  not  accepted 
these  comments  because  we  believe  that 
only  instances  of  actions  against 
residents  are  intended  to  be  placed  on 
the  registry.  We  also  believe  that  it 
would  be  too  difficult  for  States  to 
define  what  constitutes  rehabilitation. 

Comment-  One  commenter  believed 
that  facilities  should  not  be  held 
responsible  if  an  adverse  finding  is 
made  against  a  nurse  aide. 

Response:  While  facilities  are 
responsible  for  all  of  the  care  provided 
to  their  residents,  we  understand  that 
some  circumstances  are  beyond  facility 
control.  Whether  or  not  a  facility  is  at 
fault  is  an  issue  that  is  not  related  to  the 
operation  of  the  registry. 

Comment:  One  commenter  believed 
that  findings  on  a  nurse  aide  should 
trigger  R  full  investigation  of  the  facility 
where  the  nurse  aide  was  employed. 

Response:  We  do  not  believe  that  the 
isolated  actions  of  one  employee 
necessarily  warrants  a  facility-wide 
investigation.  However,  if  there  are 
reasons  for  a  State  to  believe  that  a 
facility  has  a  problem  with  resident 
abuse,  neglect,  or  misappropriation  of 
property,  then  the  State  should  initiate 
an  investigation. 

Comment-  One  commenter  believed 
that  registries  should  keep  a  record  of 
allegations  of  abuse,  neglect,  or 
misappropriation  of  property  because  a 
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pattern  of  abuse  could  be  the  only 
evidence  against  a  nurse  aide. 

Response:  We  believe  that  it  would  be 
unfair  to  leave  a  blemish  on  the  record 
of  a  nurse  aide  against  whom  no 
allegations  have  been  substantiated. 

CommenL  A  few  commenters  asked 
that  States  be  protected  from  hability 
from  defamation  suits. 

Response:  Such  protections  are 
beyond  the  scope  of  these  regulations 
and  it  would  therefore  be  inappropriate 
to  include  them  in  the  nurse  aide 
requirements. 

Comment-  One  commenter  asked  that 
we  defme  penalties  for  those  who  do  not 
report  resident  abuse  or  neglect  or 
misappropriation  of  resident  property. 
Another  commenter  asked  that  we 
establish  a  method  for  facilities  to  report 
abuse  and  track  nurse  aides  suspected 
of  abuse. 

Response:  We  have  not  defined 
penalties  for  those  who  do  not  report 
abuse  because  we  believe  that  many 
States  have  their  own  laws  which  define 
such  penalties.  We  believe  the  reporting 
of  abuse  is  a  fairly  straightforward 
procedure  and  therefore  have  not 
established  any  reporting  methods  in 
our  regulations.  Facilities  can  ask  the 
agency  or  agencies  responsible  for 
investigating  adverse  allegations  against 
nurse  aides  whether  investigations  are 
pending  against  an  individual. 

Comment:  One  commenter  questioned 
whether  an  inquiry  to  the  registry  would 
alert  the  employer  of  a  nurse  aide 
accused  of  abuse,  neglect,  or 
misappropriation  of  property. 

Response:  If  the  State  has  made  a 
finding  that  a  nurse  aide  has  abused  or 
neglected  a  resident  or  misappropriated 
resident  property,  this  information  must 
be  disclosed  by  the  registry  as  indicated 
in  §  483.156(d).  We  have  not  required 
the  registry  to  keep  information  on 
whether  an  individual  is  under 
investigation,  so  an  employer  would  not 
necessarily  be  informed  by  the  registry 
if  an  individual  is  accused  of  resident 
abuse  or  neglect  or  misappropriation  of 
resident  property. 

Comment:  One  commenter  asked  that 
we  not  require  all  documentation  of 
investigations  preceding  adverse 
findings  to  be  included  on  the  registry. 
This  commenter  believed  that  limited 
documentation  should  be  available  with 
a  written  transcript  available  on 
request. 

Response:  We  agree  that  a  complete 
transcript  does  not  need  to  be  on  the 
registry,  and  we  did  not  propose  that  all 
documentation  must  be  included.  We 
believe  that  a  summary  containing  all  of 
the  information  required  in  §  4d3.156(c) 
(1)  (iv)  would  be  sufficient  to  meet  this 
requirement. 


Comment-  One  commenter  believed 
that  facilities  should  be  required  to  keep 
copies  of  «ny  findings  reported  to  them 
on  file.  Another  commenter  believed 
that  findings  should  be  reported  to  the 
State  board  of  registration. 

Response:  These  regulations  require 
findings  to  be  placed  on  the  nurse  aide 
registry.  We  believe  it  would  be 
unnecessary  and  burdensome  to 
facilities  to  require  them  to  keep 
information  on  individuals  that  they 
cannot  employ.  We  do  not  see  any 
benefit  in  reporting  findings  to  the  State 
board  of  registration. 

Comment-  A  number  of  commenters 
wanted  to  know  if  nurse  aides  found  to 
have  abused  or  neglected  residents  or 
misappropriated  resident  property  can 
be  employed  by  a  facility.  One 
commenter  believed  that  employment 
should  not  necessarily  be  terminated  in 
non  life-threatening  cases.  A  few 
commenters  believed  that  individuals 
against  whom  States  made  adverse 
findings  should  be  allowed  to  seek  new 
employment  after  a  set  period  of  time  or 
after  certain  conditions  had  been  met 
One  commenter  requested  that  States  be 
allowed  to  deviate  from  the  established 
time  limit  on  employment  in  special 
circumstances.  Some  commenters 
wanted  to  know  if  facilities  could 
employ  nurse  aides  who  had  been  found 
by  the  State  to  have  abused  or  neglected 
residents  or  misappropriated  resident 
property  but  had  not  been  convicted  in  a 
court  of  law.  Other  commenters  wanted 
assurances  that  a  prohibition  of 
employment  for  individuals  found  to 
have  abused  or  neglected  a  resident  or 
misappropriated  resident  property  did 
not  conflict  with  State  laws  regarding 
discrimination  based  on  criminal 
records.  A  few  commenters  wanted  to 
know  how  long  a  prohibition  on 
employment  would  last.  One  individual 
questioned  whether  a  nurse  aide  could 
work  during  the  time  allowed  to  correct 
inaccuracies. 

Response:  According  to  42  CFR 
463.13(c).  which  delineates  resident 
behavior  and  facility  practices  for  long- 
term  care  facilities,  facilities  may  not 
employ  any  individual  who  has  been 
found  by  the  State  to  have  abused  or 
neglected  a  resident  or  misappropriated 
resident  property  or  who  has  been 
convicted  of  such  an  offense  in  a  court 
of  law.  To  maintain  consistency  in  our 
regulations,  we  have  not  made  an 
exception  to  this  provision  in  the  nurse 
aide  requirements.  We  believe  it  would 
be  irresponsible  for  us  to  allow  nurse 
aides  who  have  abused  or  neglected 
residents  or  misappropriated  resident 
property  to  have  the  opportunity  to 
jeopardize  resident  safety  again.  There 
is  no  provision  to  allow  an  individual 


who  has  been  found  by  the  State  to  have 
abused  or  neglected  a  resident  or  to 
have  misappropriated  resident  property 
but  who  has  not  been  convicted  in  a 
court  of  law  to  be  employed  by  a 
facility.  We  believe  that  it  is  a  facility's 
choice  whether  or  not  to  use  an 
individual  who  is  appealing  the 
accuracy  of  a  finding. 

Section  483.156(d)    Disclosure  of 
Information 

Summary  of  NPRM  Provisions 

Paragraph  (d)  of  §  483.156  specified 
that— 

•  The  State  must  disclose  to  any 
requester  within  ten  working  days  a 
minimum  of  whether  an  individual 
specified  by  the  requester  is  included  on 
the  registry  and.  if  so.  the  date  of  the 
individual's  competency  evaluation  and 
the  name  of  the  entity  that  performed 
the  competency  evaluatioa  The  State 
may  disclose  other  information  it  deems 
appropriate. 

•  The  State  must  disclose  all 
information  contained  in  the  registry 
within  ten  working  days  to  any 
Medicare  or  Medicaid  participating 
skilled  nursing  facility,  nursing  facility, 
home  health  agency,  hospital, 
ombudsman,  or  any  other  representative 
of  an  official  agency  with  a  need  to 
know,  upon  receipt  of  a  written  request 
for  such  information,  which  must 
include  the  reason  for  the  request. 

•  The  State  must  provide  the  nurse 
aide  with  a  copy  of  all  infonpation 
contained  in  the  registry  on  him  or  her 
within  30  days  of  the  date  the  individual 
is  placed  on  the  registry.  The  State  must 
also  provide  the  nurse  aide  with  a  copy 
of  all  information  contained  in  the 
registry  on  him  or  her  within  30  days  of 
any  changes  or  additional  to  this 
information.  The  nurse  aide  must  be 
permitted  at  least  30  days  within  which 
to  correct  any  misstatements  or 
inaccuracies  contained  in  the 
information  maintained  by  the  registry 
on  that  individual. 

Comments  and  Responses 

CommenL  A  number  of  commenters 
were  concerned  about  release  of  registry 
information  to  the  public.  Several 
commenters  believed  that  we  should  not 
allow  any  registry  information  to  be 
released  to  the  public.  A  few 
commenters  wanted  us  to  prohibit 
States  from  divulging  information  to 
individuals  seeking  credit  references 
and  mailing  lists  or  were  concerned  that 
release  of  information  to  the  public 
could  jeopardize  the  safety  of 
individuals  on  the  registry.  Some 
commenters  believed  that  we  should 
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only  permit  States  to  tell  the  public 
whether  an  individual  is  on  the  registry 
or  that  only  information  relating  to 
training  and  competency  evaluation 
should  be  released.  A  few  commenters 
believed  that  all  requesters  should  be 
told  whether  there  are  adverse  findings 
on  an  individual.  A  few  commenters 
believed  that  we  should  require  States 
to  give  all  information  to  the  public.  One 
commenter  agreed  that  information 
should  be  released  as  proposed  in  the 
NPRM. 

Response:  Sections  1819(e)(2)  and 
1919(e)(2)  of  the  Act  re(4uire  that 
information  in  the  registry  be  available 
to  the  public.  However,  we  agree  with 
commenters  that  it  is  not  necessary  to 
disclose  personal  information  on 
individuals  on  the  registry.  Therefore, 
the  only  information  we  have  required 
to  be  disclosed  by  the  registry  is  the 
dale  an  individual  became  eligible  to  be 
placed  on  the  registry  and  information 
relating  to  adverse  fmdings  as  discussed 
in  §  483.156(c)(iv).  States  have  the 
option  of  disclosiTTg  other  information 
they  deem  necessary.  Because  we  do 
not  believe  that  it  is  necessary  to 
disclose  personal  information  to  any 
requester,  we  have  deleted  the  list  of 
entities  proposed  in  S  4a3.156(d)(2). 

Commnat:  A  few  commenters 
believed  that  release  of  registry 
information  to  the  public  should  be  done 
in  accordance  with  State  laws. 

Response:  We  believe  that  we  have 
defined  the  minimum  information  that 
States  must  collect  to  be  in  compliance 
with  sections  1819(e)(2)  and  1919(e)(2)  of 
the  Act.  We  do  not  believe  that  we  have 
preempted  any  Slate  laws  in  requiring 
this  information  to  be  disclosed. 

Comment:  Several  commenters  had 
various  questions  on  or  suggestions  for 
additions  to  entities  in  proposed 
§  483.1. '56(d)(2).  One  commenter  was 
concerned  that  registries  could  not 
refuse  to  provide  information  to  entities 
in  proposed  S  433.156(d)(2)  because  we 
did  not  list  unacceptable  reasons  for 
requesting  information.  One  commenter 
believed  that  ombudsmen  should  not  be 
required  to  give  reasons  for  their 
requests  to  the  registry. 

Response:  As  we  indicated  earlier,  we 
have  required  information  on  the 
registry  to  be  disclosed  to  all  requesters 
and  have  therefore  deleted 
S  483.156(d)(2).  Section  483.156(d)(2)  also 
contained  a  requirement  to  request 
information  In  writing  and  to  provide  a 
reason  for  the  request.  These 
requirements  were  deleted  because  we 
do  not  wish  to  limit  access  to  registry 
information. 

Comment  One  commenter  believed 
that  facilities  should  have  access  to 


information  on  nurse  aides  categorizi^J 
by  facility. 

-Response:  We  have  deleted  from  the 
final  rule  any  requirements  that  the 
registry  maintain  information  on 
individuals'  employers.  We  therefore 
believe  that  it  would  be  extnimely 
burdensome,  if  not  impossible,  for  a 
State  to  provide  registry  information  on 
nurse  aides  categorized  by  facility. 

Comment-  A  few  commenters 
believed  that  nurse  aides  should  only 
receive  the  information  the  registry 
contains  on  them  when  they  request 
such  information  or  that  nurse  aides 
should  only  receive  some  information. 
One  commenter  believed  it  was  unclear 
whether  providing  a  copy  of  the  registry 
information  to  nurse  aides  was  a 
necessary  expense.  Another  commenter 
believed  that  information  on  the  registry 
should  be  given  to  nurse  aides  once  per 
year  or  on  the  request  of  the  nurse  aitie. 
One  commenter  believed  that  nurse 
aides  should  not  receive  this 
information  because  it  is  their 
responsibility  to  provide  accurate 
information  to  the  registry. 

Response:  Because  of  the  importance 
of  the  registry  to  the  employment 
prospects  of  nurse  aides,  we  believe  that 
nurse  aides  must  be  given  a  reasonable 
opportunity  to  review  and  correct  the 
information  the  registry  maintains  on 
them.  However,  we  do  not  believe  that 
all  nurse  aides  will  wish  to  inspect  the 
information  the  registry  contains  on 
them.  Therefore,  we  have  required  that 
the  Slate  provide  to  individuals  the 
information  the  registry  contains  on 
them  when  adverse  findings  are  placed 
on  the  registry  and  otherwise,  upon  the 
individual's  request.  It  is  necessary  for 
individuals  to  receive  a  copy  of  adverse 
findings  because  sections  16i9(e)(2)  and 
1919(e)(2)  of  the  Act  require  that  nurse 
aides  be  permitted  to  rebut  adverse 
findings. 

Comment:  One  commenter  believed 
that  not  all  changes  or  additions  to  the 
registry  require  notification  to  the  nurse 
aide  and  cited  examples. 

Response:  We  have  reduced  the 
amount  of  information  required  to  be  on 
the  registry,  and  we  believe  that  all  of 
the  information  now  required  to  be  on 
the  registry  is  sufficiently  important  to 
warrant  notification  of  registrants. 

Comment-  One  commenter  believed 
that  we  should  require  States  to  provide 
individuals  who  are  on  the  registry  with 
a  picture  identification  card.  This 
commenter  believed  that  registries 
would  not  have  to  give  registry 
information  to  nurse  aides  if  such  a  card 
were  used. 

Response:  We  have  not  accepted  this 
comment  because  we  do  not  believe  that 
such  identification  cards  are  necessary 


for  the  efficient  operation  of  a  nurse 
aide  registry. 

Comment-  Many  commenters 
suggested  adding  a  provision  to  protect 
facilities  from  liability  when  they 
receive  incorrect  information  from  the 
registry  or  wondered  if  facilities  were 
protected. 

Response:  Facilities  are  responsible 
for  using  only  nurse  aides  who  are 
competent  to  provide  services.  In  paper 
violations  {i.e.,  the  registry  incorrectly 
indicated  that  an  individual  met  training 
and  competency  evaluation 
requirements,  but  no  incompetent  care 
was  provided),  we  believe  that  evidence 
of  registry  error  will  be  considered  in 
determining  whether  the  facility  should 
receive  a  deficiency. 

Comment:  A  few  commenter* 
believed  that  an  individual  should  be 
provided  a  copy  of  all  of  the  information 
on  him  or  her  in  the  registry  in  less  than 
the  30  days  proposed  in  S  483.156(d)(3) 
of  the  NPRM.  Some  commenters 
believed  that  individuals  on  the  registry 
should  have  the  same  response  time  as 
requesters.  Other  commenters  suggested 
three  days  or  ten  days  as  appcopriate 
time  limits  for  registries  fo  provide 
individuals  with  copies  of  their  files 
One  commenter  believed  that 
individuals  should  receive  copies  of 
their  files  immediately  when  they  make 
the  request  in  person. 

Response:  We  believe  that  nurse 
aides  are  entitled  to  the  same  services 
as  inquirers  and  have  therefore  required 
that  the  State  promptly  provide 
individuals  on  the  registrj'  with  the 
information  contained  on  them  when 
they  request  it.  In  addition,  as  noted 
earlier,  the  State  must  provide 
individuals  with  the  information  the 
registry  contains  on  them  when  adverse 
findings  are  placed  on  the  registry.  We 
believe  it  is  reasonable  to  expect  that 
information  will  usually  be  providtnl 
within  ten  days. 

Comment:  A  few  commenters 
believed  that  individuals  who  are  on  the 
registry  should  only  have  15  days  to 
correct  any  inaccuracies  on  the  registry 
instead  of  the  30  days  proposed  in  the 
NWIM.  One  commenter  agreed  with  the 
proposed  time  frame. 

Response:  While  we  believe  it  is 
beneficial  for  all  concerned  to  have 
inaccuracies  on  the  registry  corrected  as 
soon  as  possible,  we  do  not  believe  that 
15  days  would  always  be  adequate  time 
to  allow  for  corrections.  To  ensure  that     • 
nurse  aides  have  enough  time  to  correct 
inaccuracies,  we  have  required  that 
individuals  on  the  registry  must  have 
sufficient  time  to  correct  any 
misstatements  or  inaccuracies  contained 
in  the  registry. 
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Comment:  One  commenter  believed 
that  nurse  aides  should  be  allowed 
access  to  all  information  on  individuals 
in  the  registry. 

Response:  Nurse  aides  have  the  same 
access  to  registry  information  on  other 
individuals  as  other  members  of  the 
public. 

Summary  of  Changes  to  Section  483.156 

In  response  to  comments,  in  addition 
to  minor  technical  or  editorial  changes, 
we  are  making  the  following  changes: 

•  We  have  deleted  several  proposed 
requirements  and  have  added  several 
other  requirements  for  the 
establishment,  operation,  and  content  of 
a  nurse  aide  registry,  as  discussed  in  the 
comments  and  responses. 

•  In  §  483.156(b)(4).  we  have 
prohibited  States  from  charging 
registration  fees  to  individuals  listed  in 
the  registry. 

•  In  §  483.156(d)(1),  we  have  required 
that  the  information  specified  in 

§  483.156(c)(1)  (iii)  and  (iv)  be  disclosed 
to  all  requesters. 

•  In  §  483.156(d)(2),  we  have  clarified 
that  the  registry  must  (1)  promptly 
provide  all  individuals  on  the  registry 
with  a  copy  of  the  information  contained 
in  the  registry  on  them  when  adverse 
findings  are  placed  on  the  registry  and 
upon  request;  and  (2)  allow  individuals 
on  the  registry  sufficient  time  to  correct 
any  misstatements  or  inaccuracies. 

Section  483.158    FTP  for  Nurse  Aide 
Training  and  Competency  Evaluation 

Summary  of  NPRM  Provisions 

Section  483.158  specified  that  Slate 
expenditures  for  NATCEPs  and  CEPs 
are  administrative  costs  and  are 
matched  as  indicated  in  §  433.15(b)  (8) 
of  chapter  IV  of  42  CFR.  It  also  specified 
that  FTP  is  only  available  for  State 
expenditures  associated  with  training 
and  evaluation  of  persons  employed  by 
a  facility  or  who  have  a  commitment  to 
be  employed  by  a  facility. 

Comments  and  Responses 

Comment:  One  commenter  asked  who 
is  required  to  pay  for  NATCEPs. 

Response:  The  provisions  in  §  483.158 
address  only  the  availability  of  FTP. 
They  do  not  address  the  specific  issue  of 
who  is  required  to  pay  for  NATCEPs. 
While  no  individuals  are  prohibited 
from  paying  for  NATCEPs  and  CEPs,  we 
note  that  States  are  prohibited  from 
approving  programs  that  charge  fees  to 
nurse  aides  who  are  employed  by.  or 
who  have  an  offer  of  employment  from, 
a  facility.  We  also  note  that  States  must 
provide  for  the  reimbursement  of  costs 
associated  with  NATCEPs  and  CEPs  for 
nurse  aides  who  become  employed  by 


(or  who  receive  an  offer  of  employment 
from)  a  facility  not  later  than  12  months 
after  completion  of  a  NATCEP  or  CEP. 

Comment-  One  commenter  believed 
that  Medicaid  should  only  pay  for  the 
training  and  competency  evaluation  of 
nurse  aides  who  work  in  Medicaid 
nursing  facihties. 

Response:  Section  6901(b)  (5)  (B)  of 
OBRA  '89  requires  that,  until  October  1. 
1990,  Medicaid  must  pay  for  NATCEPs 
and  CEPs  for  nurse  aides  who  are 
employed  in  SNFs  certified  by  Medicare 
and  NFs  certified  by  Medicaid.  After 
October  1, 1990,  these  costs  will  be 
apportioned  between  Medicare  and 
Medicaid. 

Comment:  Several  commenters 
addressed  the  issue  of  payment  for  the 
training  and  competency  evaluation  of 
aides  employed  by  temporary  agencies. 
Some  of  these  commenters  believe  that 
no  money  should  be  available  for  the 
training  and  competency  of  these 
individuals,  but  others  believe  that  not 
paying  for  these  individuals  would  be 
discriminatory. 

Response:  We  cannot  permit  FFP  to 
be  used  to  match  payments  for  the 
training  and  competency  evaluation  of 
nurse  aides  who  work  for  temporary 
agencies  because  we  do  not  believe  we 
have  the  authority  to  match 
expenditures  for  training  and 
competency  evaluation  of  individuals 
who  do  not  have  an  employment 
relationship  with  a  facility. 

Comment:  Some  commenters 
requested  that  certain  salary  and 
employer/employee  relations  issues 
such  as  salary  rate,  payment  for  in- 
service  training,  and  workers 
compensation  be  addressed  in  the 
regulations. 

Response:  We  do  not  consider  salary 
and  employer/employee  relations  issues 
as  being  within  our  realm  of  authority 
and  have  therefore  not  addressed  them 
in  our  regulations. 

Comment-  Several  commenters 
beheved  that  neither  nurse  aides  nor 
facihties  should  have  to  pay  for 
NATCEPs  or  that  facilities  should  be 
reimbursed  for  programs.  A  few 
commenters  asked  whether  facility 
reimbursement  for  programs  that 
included  various  content,  e.g..  CPR. 
could  be  sought. 

Response:  Sections  1819(f)  (2)  (A)  and 
1919(0  (2)  (A)  prohibit  States  from 
approving  NATCEPs  and  CEPs  that 
charge  fees  to  nurse  aides  who  are 
employed  by.  or  who  have  an  offer  of 
employment  from,  a  facility.  Facilities 
may  be  reimbursed  by  the  State  for  the 
costs  associated  with  all  State-approved 
NATCEPs  and  CEPs. 

Comment  One  commenter  wanted  to 
know  who  must  pay  for  the  training  and 


competency  evaluation  of  individuals 
who  do  not  work  in  facilities  or  who  are 
unemployed.  Another  commenter  asked 
if  individuals  who  are  not  employed  as 
nurse  aides  may  pay  for  their  own 
training.  One  commenter  believed  that 
FFP  should  only  be  available  for  the 
training  and  competency  evaluation  of 
nurse  aides  who  are  actually  employed 
in  a  facility. 

Response:  Any  number  of  persons  or 
entities,  including  individuals  not 
employed  as  nurse  aides  in  a  facility, 
could  pay  for  such  training.  However. 
FFP  is  only  available  for  costs 
associated  with  NATCEPs  and  CEPs  for 
nurse  aides  who  are  employed  by,  or 
who  have  an  offer  of  employment  from, 
a  facility,  or  who  obtain  employment 
with  (or  an  offer  of  employment  from)  a 
facility  not  later  than  12  months  after 
completing  a  NATCEP  or  CFJ*. 

Summary  of  Changes  to  Section  483.158 

After  consideration  of  the  public 
comments  and  changes  contained  in 
OBRA  '90.  we  have  revised  S  483.158(b) 
of  our  regulation  to  permit  FFP  for 
NATCEPs  and  CEPs  for  nurse  aides  who 
obtain  employment  with,  or  an  offer  of 
employment  from  a  facility  not  later 
than  12  months  after  completing  a 
NATCEP  or  CEP. 

rV.  Summary  of  Effective  Dates 

These  regulations  are  effective  on 
April  1. 1992.  However,  requirements  at 
sections  1819(b)  (5),  1819(e)  (1).  1819(e) 
(2).  1819(f)  (2),  1919(b)  (5),  1919(e)  (1), 
1919(e)  (2),  and  1919(f)  (2)  of  the  Act 
have  specific  statutory  effective  dates 
and  are  effective  on  those  dates 
regardless  of  the  effective  date  of  these 
regulations.  These  statutory  provisions 
are  summarized  below. 

•  January  1. 1989— Sections  1819(e)  (1) 
and  (2)  and  1919(e)  (1)  and  (2)  of  the  Act 
require  that  States  must  have  specified 
those  NATCEPs  and  CEPs  that  they 
have  approved  as  meeting  the 
requirements  in  sections  1819(f)  (2)  and 
1919(f)  (2)  of  the  Act.  and  must  have 
established  a  nurse  aide  registry,  which 
may  not  charge  nurse  aides  for  the 
registry. 

•  January  1, 1990— Sections  1819(e)(1) 
and  1919(e)(1)  of  the  Act  require  that 
States  must  have  provided  for  review 
and  approval  of  NATCEPs  and  CEPs. 

•  October  1, 1990— Sections  1819(b)(5) 
and  1919(b)(5)  of  the  Act  make  certain 
requirements  on  facilities,  including — 

— ^A  facility  must  not  use  any  individual 
as  a  nurse  aide  in  the  facility  on  a  full- 
time  basis  for  more  than  four  months 
unless  the  individual  has  completed  a 
State-approved  NATCEP  or  CEP,  and 
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is  competent  to  provide  nursing  or 
nursing-related  services: 

— A  facility  must  have  provided,  for 
individuals  used  as  nurse  aides  by  the 
facility  as  of  {anuary  1, 1990,  for  a  CEP 
and  such  preparation  as  may  be 
necessary  for  them  to  have  completed 
the  CEP  by  October  1, 1990: 

— A  facility  must  not  permit  an 
individual  to  serve  as  a  nurse  aide  or 
provide  services  of  a  type  for  which 
the  individual  has  not  demonstrated 
competence  except  when  the 
individual  is  in  a  NATCEP  approved 
by  the  State  and  the  facility  has 
inquired  of  any  State  registry  that  the 
facility  believes  will  include 
information  on  the  individual; 

— A  facility  must  require  an  individual 
to  complete  a  new  NATCEP  or  a  new 
CEP  when  an  individual  has  not 
performed  nursing  or  nursing-related 
services  for  monetary  compensation 
for  a  continuous  period  of  24 
consecutive  months  since  the  most 
recent  completion  of  a  NATCEP: 

— A  facility  must  provide  regular 
performance  review  and  regular  in- 
service  education  to  ensure  that 
individuals  used  as  nurse  aides  are 
competent  to  perform  services  as 
nurse  aides. 

•  January  1. 1991 — Sections 
1819{b)(5){A)(ii)  and  1919(b)(5)(A)(ii)  of 
the  Act  require  that  a  facility  must  not 
use  an  individual  on  a  temporary,  per 
diem,  leased,  or  any  basis  other  than 
permanent  employee  as  a  nurse  aide 
unless  the  individual  has  completed  a 
NATCEP  or  CEP  and  is  competent  to 
provide  nursing  and  nursing-related 
services. 

V.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
final  regulatory  impact  analysis  for  any 
final  regulation  that  meets  one  of  the 
E.0. 12291  criteria  for  a  "major  rule": 
that  is,  that  will  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more: 

•  A  major  increase  in  costs  or  prices 
for  consumers;  individual  industries: 
Federal,  State,  or  local  government 
agencies:  or  geographic  regions:  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
final  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  801 
through  612),  unless  the  Secretary 
certifies  that  a  final  regulation  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
Medicaid  and  Medicare  certified  SNFs 
and  NFs  as  small  entities.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  will  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

These  changes  primarily  conform  the 
regulations  to  the  legislative  provisions 
of  section  4201(a)  (for  Medicare)  and 
4211(a)  (for  Medicaid)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987 
(OBRA  "87),  section  6901(b)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  '89).  and  sections  4008  and 
4801  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  "90). 

The  provisions  of  this  final  rule  set 
forth  the  State  reqiurements  to  ensure 
that  nurse  aides  have  the  education, 
practical  knowledge,  and  skills  needed 
to  care  for  residents  of  facilities 
participating  in  the  Medicare  and 
Medicaid  programs.  These  provisions 
also  set  forth  State  requirements  for 
establishing  and  maintaining  a  nurse 
aide  registry. 

The  majority  of  the  comments  that  we 
received  concerning  the  impact 
statement  published  in  the  proposed  rule 
(March  23. 1990  at  55  FR  10946) 
suggested  that  these  provisions  will 
result  in  costs  which  exceed  $100 
million,  and  thus  commenters  believed 
this  to  be  a  major  rule.  Many  of  the 
major  cost  items  cited  by  commenters 
have  been  addressed  in  the  comment 
response  section  and  by  changes  in  the 
provisions  of  this  final  rule.  Although  we 
expect  costs  to  be  incurred,  ihey  will 
accrue  as  a  direct  result  of  implementing 
the  statutory  provisions  named  above. 
To  help  offset  the  increased  costs, 
Congress  provided  for  temporary 
enhanced  Federal  funding  for  States 
taking  action  by  October  1, 1990  to 
implement  these  provisions. 

As  set  forth  by  the  statutes,  the 
effective  dates  of  these  provisions  have 
already  passed  or  soon  will  be  effective. 
We  believe  that  entities  already  exist  in 
most  States  that  provide  some  degree  of 
training  and  competency  evaluation  of 
nurse  aides.  This  should  enable  States 
to  meet  and  continue  to  comply  with 
these  provisions. 


We  believe  that  benefits  to 
individuals  far  outweigh  the  costs  of 
implementing  these  provisions.  For 
example,  ws-expect  improvement  in  the 
quality  of  life  and  care  for  individuals  as 
a  direct  result  of  the  education 
curriculum  for  nurse  aides  as  presented 
in  this  final  rule.  We  also  expect  to 
minimize  the  incidents  of  neglect,  abuse, 
and  misappropriation  of  property  of 
individuals  in  facilities  through 
monitoring  of  the  State  nurse  aide 
registry. 

For  the  reasons  stated  above,  together 
with  responses  provided  elsewhere  in 
the  preamble  to  this  final  rule,  we  have 
determined  that  the  threshold  criteria  of 
E.0. 12291  would  not  be  met,  and  a 
regulatory  impact  analysis  is  not 
required.  Further,  we  have  determined, 
and  the  Secretary  certifies,  that  these 
finul  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  anti 
do  nut  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

M.  Information  Collection  Requirements 

Ordinarily,  we  would  be  required  to 
estimate  the  public  reporting  burden  for 
information  collection  requirements  for 
these  regulations  in  accordance  with 
chapter  35  of  title  44.  United  States 
Code.  However,  sections  4202(b)  and 
4214(d)  of  OBRA  *87  provide  for  a 
waiver  of  Paperwork  Reduction  Act 
requirements  for  these  regulations. 

list  of  Subjects 

42  CFR  Part  431 

Grant  programs-health.  Health 
facilities.  Medicaid,  Privacy,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  433 

Administrative  practice  and 
procedure.  Claims,  Grant  programs- 
health,  Medicaid.  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  483 

Grant  programs-health.  Health 
facilities.  Health  professions.  Health 
records.  Medicaid,  Nursing  homes. 
Nutrition.  Reporting  and  recordkeeping 
requirements.  Safety. 

Chapter  IV  of  title  42  is  amended  as 
set  forth  below: 

PART  431-STATE  ORGAMZATtON 
AND  GENERAL  ADMINISTRATION 

A.  Part  431  is  amended  as  follows: 
1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Sociai  bet.uniy 
Act  (42  U.S.C.  1302). 
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2.  A  new  §  431.120  is  added  to  subpart 
C  to  read  as  follows: 

§431.120    State  requirements  witti  respect 
to  nursing  facilities. 

(a)  State  plan  requirements.  A  State 
plan  must — 

(1)  Provide  that  the  requirements  of 
subpart  D  of  part  483  of  this  chapter  are 
met;  and 

(2)  Specify  the  procedures  and  rules 
that  the  State  follows  in  carrying  out  the 
specified  requirements,  including  review 
and  approval  of  State-operated 
programs. 

(b)  Basis  and  scope  of  requirements. 
The  requirements  set  forth  in  part  483  of 
this  chapter  pertain  to  the  following 
aspects  of  nursing  facility  services  and 
are  required  by  the  indicated  sections  of 
the  Act. 

(1)  Nurse  aide  training  and 
competency  programs,  and  evaluation  of 
nurse  aide  competency  {1919(e)(1)  of  the 
Act). 

(2)  Nurse  aide  registry  (1919(e)(2)  of 
the  Act). 

PART  433— STATE  FISCAL 
ADMINISTRATION 

B.  Part  433  isamended  as  follows: 

1.  The  authority  citation  for  part  433  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102. 1137. 1902(a)(4). 
1902(a)(25).  1902(a)(45).  1903(a)(3).  1903(d)(2), 
1903(cl)(5).  1903(0).  1903(p).  1903(r),  1912  and 
1919(e)  of  the  Social  Security  Act;  42  U.S.C. 
1302, 1320b-7, 1396a(a){4).  1396a(a)(25). 
1396a(a)(45).  1396b(a)(3).  1396b(d)(2),    . 
1396b(d)(5).  1396b(o),  1396b(p),  1396b(r)  and 
1396k,  unless  otherwise  noted. 

2.  Section  433.15  is  amended  by 
adding  a  new  paragraph  (b)(8)  to  read  as 
follows: 

§433.15    Rates  of  FFP  for  administration. 

•  *  *  •  * 

(b)  *  *  * 

(8)  Nurse  aide  training  and 
competency  evaluation  programs  and 
competency  evaluation  programs 
described  in  1919(e)(1)  of  the  Act:  for 
calendar  quarters  beginning  on  or  after 
July  1, 1988  and  before  July  1, 1990:  The 
lesser  of  90%  or  the  Federal  medical 
assistance  percentage  plus  25 
percentage  points;  for  calendar  quarters 
beginning  on  or  after  October  1. 1990: 
50%,  (Section  1903(a)(2)(B)  of  the  Act.) 

PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

C,  Part  483  is  amended  as  follows: 

1.  The  heading  of  part  483  is  revised  to 
read  as  set  forth  above. 

la.  The  authority  citation  for  part  483 
is  revised  to  read  as  follows: 


Authority:  Sees.  1102. 1819(a)-(f).  1905(c) 
and  (d),  and  1919(a)-(f)  of  the  Social  Security 
Act  (42  U.S.C  1302, 1395i(3)(af-(f),  1396d  (c) 
and  (d).  and  1396r(a)-(n)- 

2.  The  table  of  contents  for  part  483  is 
amended  by  redesignating  existing 
subpart  D  (consisting  of  §§  483.400- 
483.480),  Conditions  of  Participation  for 
Intermediate  Care  Facilities  for  the 
Mentally  Retarded,  as  subpart  I.  and 
adding  a  new  subpart  D  containing 
§§  483.150  through  483.158  to  read  as 
follows: 


Subpart  D — Requirements  That  Must  Be 
Met  by  States  and  State  Agencies:  Nurse 
Aide  Training  and  Competency  Evaluation 

Sgc 

483.150  Deemed  meeting  of  requirements, 
waiver  of  requirements. 

483.151  State  review  and  approval  of  nurse 
aide  training  and  competency  evaluation 
programs  and  competency  evaluation 
programs. 

483.152  Requirements  for  approval  of  a 
nurse  aide  training  and  competency 
evaluation  program. 

463.154    Nurse  aide  competency  evaluation. 
483.156    Registry  of  nurse  aides. 
483.158    FFP  for  nurse  aide  training  and 
competency  evaluation. 

Subpart  B — Requirements  for  Long 
Term  Care  Facilities 

3.  In  subpart  B,  the  heading  of  §  483.75 
is  revised,  the  introductory  text  is 
republished  and  paragraph  (e)  is  revised 
to  read  as  follows: 

§483.75    Administration. 

A  facility  must  be  administered  in  a 
manner  that  enables  it  to  use  its 
resources  effectively  and  efficiently  to 
attain  or  maintain  the  highest 
practicable  physical,  mental, 
psychosocial  well-being  of  each 

resident 

***** 

(e)  Required  training  of  nursing 
aides — (1)  Definitions. 

Licensed  health  professional  means  a 
physician;  physician  assistant;  nurse 
practitioner  physical,  speech,  or 
occupational  therapist;  physical  or 
occupational  therapy  assistant; 
registered  professional  nurse;  licensed 
practical  nurse;  or  licensed  or  certified 
social  worker. 

Nurse  aide  means  any  individual 
providing  nursing  or  nursing-related 
services  to  residents  in  a  facility  who  is 
not  a  licensed  health  professional,  a 
registered  dietitian,  or  someone  who 
volunteers  to  provide  such  services 
without  pay. 

(2)  General  rule.  A  facility  must  not 
use  any  individual  working  in  the 
facility  as  a  nurse  aide  for  more  than  4 
months,  on  a  full-time  basis,  imless:  ■ 
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(i)  That  individual  is  competent  to 
provide  nursing  and  nursing  related 
services;  and 

(ii)(A)  That  individual  has  completed 
a  training  and  competency  evaluation 
program,  or  a  competency  evaluation 
program  approved  by  the  State  as 
meeting  the  requirements  of  §§  483.151- 
483.154  of  this  part;  or 

(B)  That  individual  has  been  deemed 
or  determined  competent  as  provided  in 
§  483.150  (a)  and  (b). 

(3)  Non-permanent  employees.  A 
facility  must  not  use  on  a  temporary,  per 
diem,  leased,  or  any  basis  other  than  a 
permanent  employee  any  individual 
who  does  not  meet  the  requirements  in 
paragraphs  (e)(2)  (i)  and  (ii)  of  this 
section. 

(4)  Competency.  A  facility  must  not 
use  any  individual  who  has  worked  less 
than  4  months  as  a  nurse  aide  in  that 
facility  unless  the  individual — 

(i)  Is  a  full-time  employee  in  a  State- 
approved  training  and  competency 
evaluation  program; 

(ii)  Has  demonstrated  competence 
through  satisfactory  participation  in  a 
State-approved  nurse  aide  training  and 
competency  evaluation  program  or 
competency  evaluation  program;  or 

(iii)  Has  been  deemed  or  determined 
competent  as  provided  in  §  483.150  (a) 
and  (b). 

(5)  Registry  verification.  Before 
allowing  an  individual  to  serve  as  a 
nurse  aide,  a  facility  must  receive 
registry  verification  that  the  individual 
has  met  competency  evaluation 
requirements  unless — 

(i)  The  individual  is  a  full-time 
employee  in  a  training  and  competency 
evaluation  program  approved  by  the 
State;  or 

(ii)  The  individual  can  prove  that  he 
or  she  has  recently  successfully 
completed  a  training  and  competency 
evaluation  program  or  competency 
evaluation  program  approved  by  the 
State  and  has  not  yet  been  included  in 
the  registry.  Facilities  must  follow  up  to 
ensure  that  such  an  individual  actually 
becomes  registered. 

(6)  Multi-State  registry  verification. 
Before  allowing  an  individual  to  serve 
as  a  nurse  aide,  a  facility  must  seek 
information  from  every  State  registry 
established  under  sections  1819(e)(2)(A) 
or  1919(e)(2)(A)  of  the  Act  the  facility 
beheves  will  include  information  on  the 
individual. 

(7)  Required  retraining.  If,  since  an 
individual's  most  recent  completion  of  a 
training  and  competency  evaluation 
program,  there  has  been  a  continuous 
period  of  24  consecutive  months  during 
none  of  which  the  individual  provided 
nursing  or  nursing-related  services  for 
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monetary  compensation,  the  individual 
must  complete  a  new  training  and 
competency  evaluation  program  or  a 
new  competency  evaluation  program. 

(8)  Regular  in-service  education.  The 
facility  must  complete  a  performance 
review  of  every  nurse  aide  at  least  once 
every  12  months,  and  must  provide 
regular  in-service  education  based  on 
the  outcome  of  these  reviews.  The  in- 
service  training  must — 

(i)  Be  su^icient  to  ensure  the 
continuing  competence  of  nurse  aides, 
but  must  be  no  less  than  12  hours  per 
yean 

(ii)  Address  areas  of  weakness  as 
determined  in  nurse  aides'  performance 
reviews  and  may  address  the  special 
needs  of  residents  as  determined  by  the 
facility  staff;  and 

(iii)  For  nurse  aides  providing  services 
to  individuals  with  cognitive 
impairments,  also  address  the  care  of 
the  cognitively  impaired. 

4.  Subpart  D  of  part  483  is 
redesignated  as  subpart  I  and  a  new 
subpart  D  (§§  483.150  through  483.156)  is 
added  to  read  as  follows: 

Subpart  D— Requirements  That  Must 
Be  Met  by  States  and  State  Agencies; 
Nurse  Aide  Training  and  Competency 
Evaluation 

§  483.150    Deemed  meeting  of 
requirements,  waiver  of  requirements. 

(a)  A  nurse  aids  is  deemed  to  satisfy 
the  requirement  of  completing  a  training 
and  competency  evaluation  approved  by 
the  State  if  he  or  she  successhilly 
completed  a  training  and  competency 
evaluation  program  before  July  1, 1989 
if— 

(1)  The  aide  would  have  satisfled  this 
requirement  if — 

(i)  At  least  60  hours  were  substituted 
for  75  hours  in  sections  1819(f)(2)  and 
1919(f)(2]  of  the  Act,  and 

(ii)  The  individual  has  made  up  at 
least  the  difference  in  the  number  of 
hours  in  the  program  he  or  she 
completed  and  75  hours  in  supervised 
practical  nurse  aide  training  or  in 
regular  in-service  nurse  aide  education; 
or 

(2)  The  individual  was  found  to  be 
competent  (whether  or  not  by  the  State) 
after  the  completion  of  nurse  aide 
training  of  at  least  100  hours  duration. 

(b)  A  State  may — 

(1)  Waive  the  requirement  for  an 
individual  to  complete  a  competency 
evaluation  program  approved  by  the 
State  for  any  individual  who  can 
demonstrate  to  the  satisfaction  of  the 
State  that  he  or  she  has  served  as  a 
nurse  aide  at  one  or  more  facilities  of 
the  same  employer  in  the  state  for  at 


least  24  consecutive  months  before 
December  19, 1989;  or 

(2)  Deem  an  individual  to  have 
completed  a  nurse  aide  training  and 
com|>etency  evaluation  program 
approved  by  the  State  if  the  individual 
completed,  before  July  1, 1989,  such  a 
program  that  the  State  determines 
would  have  met  the  requirements  for 
approval  at  the  time  it  was  offered. 

§  483.151    State  review  and  approval  of 
nurse  aide  training  and  competency 
evaluation  programs  and  competency 
evaluation  programs. 

(a)  State  revieiv  and  administration. 
(1)  The  State— 

(i)  Must  specify  any  nurse  aide 
t.-aining  and  competency  evaluation 
programs  that  the  State  approves  as 
meeting  the  requirements  of  §  483.152 
and/or  competency  evaluations 
programs  that  the  State  approves  as 
meeting  the  requirements  of  5  483.154; 
and 

(ii)  May  choose  to  offer  a  nurse  aide 
training  and  competency  evaluation 
program  that  meets  the  requirements  of 
§  483.152  and/or  a  competency 
evaluation  program  that  meets  the 
requirements  of  S  483.154. 

(2)  If  the  State  does  not  choose  to 
offer  a  nurse  aide  training  and 
competency  evaluation  program  or 
competency  evaluation  program,  the 
State  must  review  and  approve  or 
disapprove  nurse  aide  training  and 
competency  evaluation  programs  and 
nurse  aide  competency  evaluation 
programs  upon  request. 

(3)  The  State  survey  agency  must  in 
the  course  of  all  surveys,  determine 
whether  the  nurse  aide  training  and 
competency  evaluation  requirements  of 
§  483.75(e)  are  met. 

(b)  Requirements  for  approval  of 
programs.  (1)  Before  the  State  approves 
a  nurse  aide  training  and  competency 
evaluation  program  or  competency 
evaluation  program,  the  State  must — 

(i)  Determine  whether  the  nurse  aide 
training  and  competency  evaluation 
program  meets  the  course  requirements 
of  §§483.152: 

(ii)  Determine  whether  the  nurse  aide 
competency  evaluation  program  meets 
the  requirements  of  §483.154;  and 

(iii)  In  all  reviews  other  than  the 
initial  review,  visit  the  entity  providing 
the  program. 

(2)  The  State  may  not  approve  a  nurse 
aide  training  and  competency 
evaluation  program  or  competency 
evaluation  program  offered  by  or  in  a 
facility  which,  in  the  previous  two 
years — 

(i)  In  the  case  of  a  skilled  nursing 
facility,  has  operated  under  a  waiver 


under  section  1819(b)(4)(C)(ii)(II)  of  thp 
Act; 

(ii)  In  the  case  of  a  nursing  facility, 
has  operated  under  a  waiver  under 
section  1919(b)(4)(C)(ii)  of  the  Act  that 
was  granted  on  the  basis  of  a 
demonstration  that  the  facility  is  unable 
to  provide  nursing  care  required  under 
section  1919(b)(4)(C)(i)  of  the  Act  for  a 
period  in  excess  of  48  hours  per  week; 

(iii)  Has  been  subject  to  an  extended 
(or  partial  extended)  survey  under 
sections  1819(gl(2)(B)(i)  or 
1919(g)(2)(B)(i)  of  the  Act; 

(iv)  Has  been  assessed  a  civil  money 
penalty  described  in  section 
1819(h)(2)(B)(ii)  of  1919{h)(2)(A)(ii)  of  the 
Act  of  not  less  than  $5,000;  or 

(v)  Has  been  subject  to  a  remedy 
described  in  sections  1819(h)(2)(B)  (i)  or 
(iii).  1819(h)(4).  1919(h)(l)(B)(i).  or 
1919(h)(2)(A)  (i).  (iii)  or  (iv)  of  the  Act. 

(3)  A  State  may  not,  until  two  years 
since  the  assessment  of  the  penalty  (or 
penalties)  has  elapsed,  approve  a  nurse 
aide  training  and  competency 
evaluation  program  or  competency 
evaluation  program  offered  by  or  in  a 
facility  that,  within  the  two-year  period 
beginning  October  1, 1988 — 

(i)  Had  its  participation  terminated 
under  title  XVIII  of  the  Act  or  under  the 
State  plan  under  title  XIX  of  the  Act; 

(ii)  Was  subject  to  a  denial  of 
payment  under  title  XVIII  or  title  XIX; 

(iii)  Was  assessed  a  civil  money 
penalty  of  not  less  than  $5,000  for 
deficiencies  in  nursing  facility 
standards; 

(iv)  Operated  under  temporary 
management  appointed  to  oversee  the 
operation  of  the  facility  and  to  ensure 
the  health  and  safety  of  its  residents;  or 

(v)  Pursuant  to  State  action,  was 
closed  or  had  its  residents  transferred. 

(c)  Time  frame  for  acting  on  a  request 
for  approval.  The  State  must,  within  90 
days  of  the  date  of  a  request  under 
paragraph  (a)(3)  of  this  section  or 
receipt  of  additional  information  from 
the  requester — 

(1)  Advise  the  requester  whether  or 
not  the  program  has  been  approved;  or 

(2)  Request  additional  information 
form  the  requesting  entity. 

(d)  Duration  of  approval.  The  State 
may  not  grant  approval  of  a  nurse  aide 
training  and  competency  evaluation 
program  for  a  period  longer  than  2  years. 
A  program  must  notify  the  State  and  the 
State  must  review  that  program  when 
there  are  substantive  changes  made  to 
that  program  within  the  2-year  period. 

(e)  WitJidrawal  of  approval.  (1)  The 
State  must  withdraw  approval  of  a 
nurse  aide  training  and  competency 
evaluation  program  or  nurse  aide 
competency  evaluation  program  offered 
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by  or  in  a  facility  described  in 
paragraph  (b)(2)  of  this  section. 

(2)  The  State  may  withdraw  approval 
of  a  nurse  aide  training  and  competency 
evaluation  program  or  nurse  aide 
competency  evaluation  program  if  the 
State  determines  that  any  of  the 
applicable  requirements  of  S§  483.152  or 
483.154  are  not  met  by  the  program. 

(3)  The  State  must  withdraw  approval 
of  a  nurse  aide  training  and  competency 
evaluation  program  or  a  nurse  aide 

,  competency  evaluation  program  if  the 
^  entity  providing  the  program  refuses  to 
permit  unannounced  visits  by  the  State. 

(4)  If  a  State  withdraws  approval  of  a 
nurse  aide  training  and  competency 
evaluation  program  or  competency 
evaluation  program — 

(i)  The  State  must  notify  the  program 
in  writing,  indicating  the  reason(s)  for 
withdrawal  of  approval  of  the  program. 

(ii)  Students  who  have  started  a 
training  and  competency  evaluation 
program  from  which  approval  has  been 
withdrawn  must  be  allowed  to  complete 
the  course. 

§  483. 152    Requirements  for  approval  of  a 
nurse  skto  training  and  competency 
evaiuation  program. 

(a)  For  a  nurse  aide  training  and 
competency  evaluation  program  to  be 
approved  by  the  State,  it  must,  at  a 
minimum — 

(1)  Consist  of  no  less  than  75  clock 
hours  of  training; 

(2)  Include  at  least  the  subjects 
specified  in  paragraph  (b)  of  this 
section; 

(3)  Include  at  least  16  hours  of 
supervised  practical  training. 
Supervised  practical  training  means 
training  in  a  laboratory  or  other  setting 
in  which  the  trainee  demonstrates 
knowledge  while  performing  tasks  on  an 
individual  under  the  direct  supervision 
of  a  registered  nurse  nr  a  licensed 
practical  nurse; 

(4)  Ensure  that — 

(i)  Students  do  not  perform  any 
services  for  which  they  have  not  trained 
and  been  found  proficient  by  the 
instructor  and 

(ii)  Students  who  are  providing 
services  to  residents  are  under  the 
general  supervision  of  a  licensed  nurse 
or  a  registered  nurse; 

(5)  Meet  the  following  requirements 
for  instructors  who  train  nurse  aides; 

(i)  The  training  of  nurse  aides  must  be 
performed  by  or  under  the  general 
supervision  of  a  registered  nurse  who 
possesses  a  minimum  of  2  years  of 
nursing  experience,  at  least  1  year  of 
which  must  be  in  the  provision  of  long 
term  care  facility  services; 

(ii)  Instructors  must  have  completed  a 
course  in  teaching  adults  or  have 


experience  in  teaching  adults  or 
supervising  nurse  aides: 

(iii)  In  a  facility-based  program,  the 
training  of  nurse  aides  may  be 
performed  under  the  general  supervision 
of  the  director  of  nursing  for  the  facility 
who  is  prohibited  from  performing  the 
actual  training;  and 

(iv)  Other  personnel  from  the  health 
professions  may  supplement  the 
instructor,  including,  but  not  limited  to. 
registered  nurses,  licensed  practical/ 
vocational  nurses,  pharmacists, 
dietitians,  social  workers,  sanitarians, 
fire  safety  experts,  nursing  home 
administrators,  gerontologists. 
psychologists,  physical  and 
occupational  therapists,  activities 
specialists,  speech/language/hearing 
therapists,  and  resident  rights  experts. 
Supplemental  personnel  must  have  at 
least  1  year  of  experience  in  their  fields: 

(6)  Contain  competency  evaluation 
procedures  specified  in  §  483.154. 

(b)  The  curriculum  of  the  nurse  aide 
training  program  must  include — 

(1)  At  least  a  total  of  16  hours  of 
training  in  the  following  areas  prior  to 
any  direct  contact  with  a  resident 

(i)  Communication  and  interpersonal 
skills: 

(ii)  Infection  control; 

(iii)  Safety/emergency  procedures, 
including  the  Heimlich  maneuver 

(iv)  Promoting  residents' 
independence:  and 

(v)  Respecting  residents'  rights. 

(2)  Basic  nursing  skills: 

(i)  Taking  and  recording  vital  signs: 

(ii)  Measuring  and  recording  height 
and  weight: 

(iii)  Caring  for  the  residents' 
environment; 

(iv)  Recognizing  abnormal  changes  in 
body  functioning  and  the  importance  of 
reporting  such  changes  to  a  supervisor 
and 

(v)  Caring  for  residents  when  death  is 
imminent 

(3)  Personal  care  skills,  including,  but 
not  limited  to — 

(i)  Bathing; 

(ii)  Grooming,  including  mouth  care: 

(iii)  Dressing; 

(iv)  Toileting; 

(v)  Assisting  with  eating  and 
hydration; 

(vi)  Proper  feeding  techniques: 

(vii)  Skin  care;  and 

(viii)  Transfers,  positioning,  and 
turning. 

(4)  Mental  health  and  social  service 
needs: 

(i)  Modifying  aide's  behavior  in 
response  to  residents'  behavior 

(ii)  Awareness  of  developmental  tasks 
associated  with  the  aging  process; 

(iii)  How  to  respond  to  resident 
behavior 


(iv)  Allowing  the  resident  to  make 
personal  choices,  providing  and 
reinforcing  other  behavior  consistpnt 
with  the  resident's  dignity:  and 

(v)  Using  the  resident's  family  as  a 
source  of  emotional  support. 

(5)  Care  of  cognitjvely  impaired 
residents: 

(i)  Techniques  for  addressing  the 
unique  needs  and  behaviors  of 
individual  with  dementia  (Alzheimer's 
and  others); 

(ii)  Communicating  with  cognitively 
impaired  residents; 

(iii)  Understanding  the  behavior  of 
cognitively  impaired  residents: 

(iv)  Appropriate  responses  to  the 
behavior  of  cognitively  impaired 
residents:  and 

(v)  Methods  of  reducing  the  effects  of 
cognitive  impairments. 

(6)  Basic  restorative  services: 

(i)  Training  the  resident  in  self  care 

according  to  the  resident's  abilities; 
(ii)  Use  of  assistive  devices  in 

transferring,  ambulation,  eating,  and 

dressing; 
(iii)  Maintenance  of  range  of  motion: 
(iv)  Proper  turning  and  positioning  in 

bed  and  chair, 
(v)  Bowel  and  bladder  training:  and 
(vi)  Care  and  use  of  prosthetic  and 

orthotic  devices. 

(7)  Residents'  Rights. 

(i)  Providing  privacy  and  maintenance 
of  confidentiality; 

(ii)  Promoting  the  residents'  right  to 
make  personal  choices  to  accommodate 
their  needs; 

(iii)  Giving  assistance  in  resolving 
grievances  and  disputes; 

(iv)  Providing  needed  assistance  in 
getting  to  and  participating  in  resident 
and  family  groups  and  other  activities; 

(v)  Maintaining  care  and  security  of 
residents'  personal  possessions; 

(vi)  Promoting  the  resident's  right  to 
be  free  from  abuse,  mistreatment  and 
neglect  and  the  need  to  report  any 
instances  of  such  treatment  to 
appropriate  facility  staff: 

(vii)  Avoiding  the  need  for  restraints 
in  accordance  with  current  professional 
standards. 

(c)  Prohibition  of  charges.  (1)  No  nurse 
aide  who  is  employed  by,  or  who  has 
received  an  offer  of  employment  from,  a 
facility  on  the  date  on  which  the  aide 
begins  a  nurse  aide  training  and 
competency  evaluation  program  may  be 
charged  for  any  portion  of  the  program 
(including  any  fees  for  textbooks  or 
other  required  course  materials). 

(2)  If  an  individual  who  is  not 
employed,  or  does  not  have  an  offer  to 
be  employed,  as  a  nurse  aide  becomes 
employed  by.  or  receives  an  offer  of 
employment  from,  a  facility  not  later 


than  12  months  after  completing  a  nurse 
aide  training  and  competency 
evaluation  program,  the  State  must 
provide  for  the  reimbursement  of  costs 
incurred  in  completing  the  program  on  a 
pro  rata  basis  during  the  period  in  which 
the  individual  is  employed  as  a  nurse 
aide. 

§  483. 1 54    Nurse  aide  competency 
evaluation. 

(a)  Notification  to  Individual.  The 
State  must  advise  in  advance  any 
individual  who  takes  the  competency 
evaluation  that  a  record  of  the 
successful  completion  of  the  evaluation 
will  be  included  in  the  State's  nurse  aid 
registry. 

(b)  Content  of  the  competency 
evaluation  program — (1)  Written  or  oral 
examinations.  Tha  competency 
evaluation  must — 

(i)  Allow  an  aide  to  choose  between  a 
written  and  an  oral  examination; 

(ii)  Address  each  course  requirement 
specified  in  §  483.152(b); 

(iii)  Be  developed  from  a  pool  of  test 
questions,  only  a  portion  of  which  is 
used  in  any  one  examination; 

(iv)  Use  a  system  that  prevents 
disclosure  of  both  the  pool  of  questions 
and  the  individual  competency 
evaluations;  and 

(v)  If  oral,  must  be  read  from  a 
prepared  text  in  a  neutral  manner. 

(2)  Demonstration  of  skills.  The  skills 
demonstration  must  consist  of  a 
demonstration  of  randomly  selected 
items  drawn  from  a  pool  consisting  of 
the  tasks  generally  performed  by  nurse 
aides.  This  pool  of  skills  must  include  all 
of  the  personal  care  skills  listed  in 
§  483.152(b){3). 

(c)  Administration  of  the  competency 
evaluation^  (1)  The  competency 
examination  must  be  administered  and 
evaluated  only  by — 

(i)  The  State  directly;  or 

(ii)  A  State  approved  entity  which  is 
neither  a  skilled  nursing  facility  that 
participates  in  Medicare  nor  a  nursing 
facility  that  participates  in  Medicaid. 

(2)  No  nurse  aide  who  is  employed  by, 
or  who  has  received  an  offer  of 
employment  from,  a  facility  on  the  date 
on  which  the  aide  begins  a  nurse  aide 
competency  evaluation  program  may  be 
charged  for  any  portion  of  the  program. 

(3)  If  an  individual  who  is  not 
employed,  or  does  not  have  an  offer  to 
be  employed,  as  a  nurse  aide  becomes 
employed  by  or  receives  an  offer  of 
employment  from,  a  facility  not  later 
than  12  months  after  completing  a  nurse 
aide  competency  evaluation  program, 
the  State  must  provide  for  the 
reimbursement  of  costs  incurred  in 
completing  the  program  on  a  pro  rata 


basis  during  the  period  in  which  the 
individual  is  employed  as  a  nurse  aide. 

(4)  The  skills  demonstration  part  of 
the  evaluation  must  be — 

(i)  Performed  in  a  facility  or 
laboratory  setting  comparable  to  the 
setting  in  which  the  individual  will 
function  as  a  nurse  aide;  and 

(ii)  Administered  and  evaluated  by  a 
registered  nurse  with  at  least  one  year's 
experience  in  providing  care  for  the 
elderly  or  the  chronically  ill  of  any  age. 

(d)  Facility  proctoring  of  the 
competency  evaluation.  (1)  The 
competency  evaluation  may,  at  the 
nurse  aide's  option,  be  conducted  at  the 
facility  in  which  the  nurse  aide  is  or  will 
be  employed  unless  the  facility  is 
described  in  S  483.151(b)(2). 

(2)  The  State  may  permit  the 
competency  evaluation  to  be  proctored 
by  facihty  personnel  if  the  State  finds 
that  the  procedure  adopted  by  the 
facility  assures  that  the  competency 
evaluation  program — 

(i)  Is  secure  from  tampering; 

(ii)  Is  standardized  and  scored  by  a 
testing,  educational,  or  other 
organization  approved  by  the  State;  and 

(iii)  Requires  no  scoring  by  facility 
personnel. 

(3)  The  State  must  retract  the  right  to 
proctor  nurse  aide  competency 
evaluations  from  facilities  in  which  the 
State  finds  any  evidence  of  impropriety, 
including  evidence  of  tampering  by 
facility  staff. 

(e)  Successful  completion  of  the 
competency  evaluation  program.  (1)  The 
State  must  establish  a  standard  for 
satisfactory  completion  of  the 
competency  evaluation.  To  complete  the 
competency  evaluation  successfully  an 
individual  must  pass  both  the  written  or 
oral  examination  and  the  skills 
demonstration. 

(2)  A  record  of  successful  completion 
of  the  competency  evaluation  must  be 
included  in  the  nurse  aide  registry 
provided  in  S  483.156  within  30  days  of 
the  date  if  the  individual  is  found  to  be 
competent. 

(f)  Unsuccessful  completion  of  the 
competency  evaluation  program.  (1)  If 
the  individual  does  not  complete  the 
evaluation  satisfactorily,  the  individual 
must  be  advised — 

(i)  Of  the  areas  which  he  or  she;  did 
not  pass;  and 

(ii)  That  he  or  she  has  at  least  three 
opportunities  to  take  the  evaluation. 

(2)  The  State  may  impose  a  maximum 
upon  the  number  of  times  an  individual 
upon  the  number  of  times  an  individual 
may  attempt  to  complete  the 
competency  evaluation  successfully,  but 
the  maximum  may  be  no  less  than  three. 


$4«3.154    Registry  of  nurse  aides. 

(a)  Establishment  of  registry.  The 
State  must  establish  and  maintain  a 
registry  of  nurse  aides  that  meets  the 
requirement  of  this  section.  The 
registry — 

(1)  Must  include  as  a  minimum  the 
information  contained  in  paragraph  (c) 
of  this  section: 

(2)  Must  be  sufficiently  accessible  to 
meet  the  needs  of  the  public  and  health 
care  providers  promptly; 

(3)  May  include  home  health  aides 
who  have  successfully  completed  a 
home  health  aide  competency 
evaluation  program  approved  by  the 
State  if  home  health  aides  are 
differentiated  from  nurse  aides;  and 

(4)  Must  provide  that  any  response  to 
an  inquiry  that  includes  a  finding  of 
abuse,  neglect,  or  misappropriation  of 
property  also  include  any  statement 
disputing  the  finding  made  by  the  nurse 
aide,  as  provided  under  paragraph 
(c)(l)(ix)  of  this  section. 

(b)  Registry  operation.  (1)  The  State 
may  contract  the  daily  operation  and 
maintenance  of  the  registry  to  a  non- 
State  entity.  However,  the  State  must 
maintain  accountability  for  overall 
operation  of  the  registry  and  compliance 
with  these  regulations. 

(2)  Only  the  State  survey  and 
certification  agency  may  place  on  the 
registry  findings  of  abuse,  neglect,  or 
misappropriation  of  property. 

(3)  The  State  must  determine  which 
individuals  who  (i)  have  successfully 
completed  a  nurse  aide  training  and 
competency  evaluation  program  or 
nurse  aide  competency  evaluation 
program;  (ii)  have  been  deemed  as 
meeting  these  requirements;  or  (iii)  have 
had  these  requirements  waived  by  the 
State  do  not  qualify  to  remain  on  the 
registry  because  they  have  performed  no 
nursing  or  nursing-related  services  for  a 
period  of  24  consecutive  months. 

(4)  The  State  may  not  impose  any 
charges  related  to  registration  on 
individuals  listed  in  the  registry. 

(5)  The  State  must  provide 
information  on  the  registry  promptly. 

(c)  Registry  Content.  (1)  (The  registry 
must  contain  at  least  the  following 
information  on  each  individual  who  has 
successfully  completed  a  nurse  aide 
training  and  competency  evaluation 
program  which  meets  the  requirements 
of  §  483.152  or  a  competency  evaluation 
which  meets  the  requirements  of 

§  483.154  and  has  been  found  by  the 
State  to  be  competent  to  function  as  a 
nurse  aide  or  who  may  function  as  a 
nurse  aide  because  of  meeting  criteria  in 
§  483.150: 
(i)  The  individual's  full  name. 
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(ii)  Information  necessary  to  identify 
each  individual: 

(iii)  The  date  the  individual  became 
eligible  for  placement  in  the  registry 
through  successfully  completing  a  nurse 
aide  training  and  competency 
evaluation  program  or  competency 
evaluation  program  or  by  meeting  the 
requirements  of  §  483.150;  and 

(iv)  The  following  information  on  any 
finding  by  the  State  survey  agency  of 
abuse,  neglect,  or  misappropriation  of 
property  by  the  individual: 

(A)  Documentation  of  the  State's 
investigation,  including  the  nature  of  the 
allegation  and  the  evidence  that  led  the 
State  to  conclude  that  the  allegation  was 
valid; 

(B)  The  date  of  the  hearing,  if  the 
individual  chose  to  have  one.  and  its 
outcome:  and 

(C)  A  statement  by  the  individual 
disputing  the  allegation,  if  he  or  she 
chooses  to  make  one:  and 

(D)  This  information  must  be  included 
in  the  registry  within  10  working  days  of 
the  finding  and  must  remain  in  the 
registrj'  permanently,  unless  the  finding 
was  made  in  error,  the  individual  was 
found  not  guilty  in  a  court  of  law,  or  the 
State  is  notified  of  the  individual's 
death. 


(2)  The  registry  must  remove  entries 
for  individuals  who  have  performed  no 
nursing  or  nursing-related  services  for  a 
period  of  24  consecutive  months,  unless 
the  individual's  registry  entry  includes 
documented  findings  of  abuse,  neglect, 
or  misappropriation  of  property. 

(d)  Disclosure  of  information.  The 
State  must — 

(1)  Disclose  all  of  the  information  in 
§  483.156(c)(1)  (iii)  and  (iv)  to  all 
requesters  and  may  disclose  additional 
information  it  deems  necessary;  and 

(2)  Promptly  provide  individuals  with 
all  information  contained  in  the  registry 
on  them  when  adverse  findings  are 
placed  on  the  registry  and  upon  request. 
Individuals  on  the  registry  must  have 
sufficient  opportunity  to  correct  any 
misstatements  or  inaccuracies  contained 
in  the  registry. 

§  483.158    FFP  for  nurse  aide  training  and 
competetiqf  evaluation. 

(a)  State  expenditures  for  nurse  aide 
training  and  competency  evaluation 
programs  and  competency  evaluation 
programs  are  administrative  costs.  They 
are  matched  as  indicated  in 

§  433.15(b)(8)  of  this  chapter. 

(b)  FFP  is  available  for  State 
expenditures  associated  with  nurse  aide 


training  and  competency  evaluation 
programs  and  competency  evaluation 
programs  only  for — 

(1)  Nurse  aides  employed  by  a  facility: 

(2)  Nurse  aides  who  have  an  offer  of 
employment  from  a  facility; 

(3)  Nurse  aides  who  become  employed 
by  a  facility  not  later  than  12  months 
after  completing  a  nurse  aide  training 
and  competency  evaluation  program  or 
competency  evaluation  program:  or 

(4)  Nurse  aides  who  receive  an  offer 
of  employment  from  a  facility  not  later 
than  12  months  after  completing  a  nurse 
aide  training  and  competency 
evaluation  program  or  competency 
evaluation  program. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.714,  Medical  Assistance 
Program;  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  January  7, 1991. 
GaU  R.  WUensky. 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  March  26, 1991. 
Louis  W.  Sullivan, 
Secretary. 
[PR  Doc.  91-22275  Filed  9-25-9'    6:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  724  and  846 
fUN  1029-AB31 

Surface  Coal  Mining  and  Reclamation 
Operations;  Initial  Regulatory  Program 
and  Permanent  Regulatory  Program; 
Individual  Civil  Penalties 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  (DOI) 
proposed  to  amend  its  Initial  and 
Permanent  Regulatory  Program 
regulations  governing  the  assessment  of 
individual  civil  penalties  in  accordance 
with  section  518(f)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act).  The  proposed  rule  would 
provide  that  an  individual  civil  penalty 
will  be  assessed  against  each  officer, 
director,  or  agent  of  a  permittee  who  has 
been  served  with  a  copy  of  the  cessation 
order  issued  to  the  permittee  and  who 
has  willfully  and  knowingly  failed  or 
refused  to  take  all  reasonable  steps 
within  his  or  her  legal  authority  to  bring 
about  abatement  of  the  violation. 

DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  time 
on  November  25, 1991. 

Public  hearings;  Upon  request,  OSM 
willhold  public  hearings  on  the 
"proposed  rule  in  Washington,  DC,  at  9:30 
a.m.  Eastern  time  on  November  15, 1991. 
Upon  request,  OSM  will  also  hold  public 
hearings  in  the  States  of  California, 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington  at  times  and  dates  to 
be  announced  prior  to  any  requested 
hearings.  OSM  will  accept  requests  for 
public  hearings  until  5  p.m.  Eastern  time 
on  October  28, 1991.  Individuals  wishing 
to  attend,  but  not  testify,  at  any  hearing 
should  contact  the  person  identified 
under  "FOR  FURTHER  INFORMATION 
CONTACT"  beforehand  to  verify  that  the 
hearing  will  be  held. 

ADDRESSES:  Written  comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  5131. 1100 
L  Street  NW.,  Washington,  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  5131-L, 


1951  Constitution  Avenue  NW.. 
Washington.  DC  20240. 

Public  hearings:  Department  of  the 
Interior  Auditorium,  1849  C  Street,  NW.. 
Washington,  DC.  The  addresses  for  any 
hearings  scheduled  in  the  States  of 
California.  Georgia.  Idaho. 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington 
will  be  announced  prior  to  the  hearings. 

Request  for  public  hearings:  Submit 
request  orally  or  in  writing  to  the  person 
and  address  specified  under  "FOR 
FURTHER  INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT! 

George  M.  Stone,  Jr.,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue  NW..  Washington, 
DC  20240.  Telephone:  202-20ft-2550 
(Commercial)  or  268-2550  (FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  should' 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practical,  commenters  should 
submit  three  copies  of  their  comments. 
Comments  received  after  the  close  of  the 
comment  period  (see  "DATES")  or 
delivered  to  addresses  other  than  those 
listed  above  (see  "ADDRESSES"),  may 
not  be  considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSM  will  hold  public  hearings  on  the 
proposed  rule  on  request  only.  The  time, 
date,  and  address  scheduled  for  the 
hearing  in  Washington.  DC,  are 
specified  previously  in  this  notice  (see 
"DATES"  and  "ADDRESSES").  The  times, 
dates,  and  addresses  for  hearings  in 
other  locations  have  not  yet  been 
scheduled,  but  will  be  announced  in  the 
Federal  Register  at  least  7  days  prior  to 
any  hearings  which  are  held  at  these 
locations. 

Any  person  interested  in  participating 
at  a  hearing  at  a  particular  location 
should  inform  Mr.  Stone  (see  "FOR 
FURTHER  INFORMATION  CONTACT")  either 
orally  or  in  writing  of  the  desired 
hearing  location  by  5  p.m.  Eastern  time 
October  28, 1991.  If  no  one  has 
contacted  Mr.  Stone  to  express  an 
interest  in  participating  in  a  hearing  at  a 
given  location  by  that  date,  the  hearing 
will  not  be  held.  If  only  one  person 


expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  will  be  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber 
and  ensure  an  accurate  record,  OSM 
requests  that  persons  who  testify  at  a 
hearing  provide  the  transcriber  a  written 
copy  of  their  testimony.  To  assist  OSM 
in  preparing  appropriate  questions.  OSM 
also  requests  that  persons  who  plan  to 
testify  submit  to  OSM  at  the  address 
previously  specified  for  the  submission 
of  written  comments  (see  "ADDRESSES") 
an  advance  copy  of  their  testimony. 

II.  Background 

A  central  goal  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act).  30  U.S.C.  1201  et  seq.,  and  its 
implementing  regulations  is  the 
protection  of  the  environment  from  the 
adverse  effects  of  surface  coal  mining 
operations.  In  most  instances,  a 
consequence  of  a  permittee's  violation 
of  the  Act  and  subsequent  failure  or 
refusal  to  abate  a  violation  is 
environmental  damage.  Section  518  of 
the  Act  authorizes  the  Secretary  of  the 
Interior  to  take  enforcement  actions  and 
impose  civil  and  criminal  penalties  for 
violations  of  the  Act  on  the  per8on(s) 
responsible  for  the  violation  including 
individuals,  sole  proprietorships, 
partnerships,  and  corporations.  If  the 
violator  is  a  corporation,  the  Act 
provides  additional  sanctions  which 
may  be  imposed  on  the  corporation's 
directors,  officers,  or  agents  in  certain 
circumstances  as  explained  more  fully 
below. 

Under  section  518(a)  of  the  Act.  OSM 
may  assess  a  civil  penalty  against  any 
person  who  violates  any  permit 
condition  or  any  other  provision  of  Title 
V  of  the  Act.  Such  penalty  shall  not 
exceed  $5,000  per  violation.  Each  day  of 
a  continuing  violation,  however,  may  be 
deemed  a  separate  violation  for  purpose 
of  assessments.  Penalties  assessed 
under  section  518(a)  of  the  Act  are 
normally  assessed  against  the  business 
entity  or  entities  which  committed  the 
violation,  i.e.  the  sole  proprietorship, 
partnership,  or  the  corporation.  When 
assessing  such  a  civil  penalty,  section 
518(a)  directs  OSM  to  consider 

(1)  The  permittee's  history  of  previous 
violations  at  the  particular  surface  coal 
mining  operation; 

(2)  The  seriousness  of  the  violation 
including  any  irreparable  harm  to  the 
environment  and  any  hazard  to  the 
health  and  safety  of  the  public; 

(3)  Whether  the  permittee  was 
negligent;  and 
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(4)  Ttie  demonstrated  good  faith  of  the 
permittee  charged  in  attempting  to 
achieve  rapid  compliance  after 
notification  of  the  violation. 

If  a  violation  resulting  in  a  notice  of 
violation  (NOV)  has  not  been  abated 
within  the  prescribed  abatement  period, 
a  cessation  order  for  failure  to  abate  the 
violation  is  then  issued  to  the  permittee. 
An  additional  civil  penalty  is  assessed 
under  section  518(h)  of  the  Act.  The 
amount  of  the  civil  penalty  assessed 
under  section  518(h)  is  a  minimum  of 
$750  for  each  day  the  violation  remains 
unabated.  The  Federal  rules  at  30  CFR 
723.15(b)(2)  and  845.15(b)(2)  contain 
procedures  to  implement  these  statutory 
provisions  for  the  initial  and  permanent 
regulatory  programs,  respectively.  Those 
rules  provide  that  a  section  518(h)  civil 
penalty  may  be  assessed  for  up  to  30 
days,  and  if  the  violation  remains 
unabated,  then  OSM  must  take 
alternative  enforcement  action  pursuant 
to  sections  518(e)  (criminal  penalties). 
518(f)  (individual  civil  penalties), 
521(a)(4)  (permit  suspension  or 
revocation  for  a  pattern  of  violations),  or 
521(c)  (requests  for  temporary  or  • 
permanent  injunctions)  of  the  Act. 

One  alternative  enforcement  action, 
the  assessment  of  individual  civil 
penalties  under  section  518(f)  of  the  Act. 
is  the  subject  of  this  proposed 
rulemaking.  Section  518(f)  of  the  Act 
reads  in  part  as  follows: 

Whenever  a  corporate  permittee  violates  a 
condition  of  a  permit  *  '  *  or  fails  or  refuses 
to  comply  with  any  order  issued  under 
section  521  of  this  Act,  or  any  order 
incorporated  in  a  flnal  decision  issued  by  the 
Secretary  under  this  Act '  *  *  any  director, 
ofricer,  or  agent  of  such  corporation  who 
willfully  and  knowingly  authorized,  ordered, 
or  carried  out  such  violation,  failure,  or 
refusal  shall  t>e  subject  to  the  same  civil 
penalties,  fines,  and  imprisonment  that  may 
be  imposed  upon  a  person  under  subsections 
(a)  and  (e)  of  this  section. 

30  U.S.Q  1268(f). 

In  order  to  address  the  circumstances 
under  which  the  Secretary  may  use  his 
authority  under  section  518(f)  of  the  Act 
lo  impose  individual  civil  penalties  on 
directors,  officers,  or  agents  of  a 
corporate  permittee,  OSM  promulgated 
regulations  at  30  CFR  parts  724  (initial 
regulatory  program)  and  846  (permanent 
regulatory  program)  on  February  8, 1988. 
For  information  on  the  regulatory 
history  of  the  existing  individual  civil 
penalty  rules,  see  53  FR  3664. 

Before  discussing  the  changes  being 
proposed  herein  to  the  individual  civil 
penalty  regulations,  it  is  helpful  to 
understand  the  key  provisions  of  the 
existing  program  rules. 

Sections  30  CFR  724.12  and  846.12. 
entitled  "When  an  individual  civil 


penalty  may  be  assessed,"  specify  under 
what  circumstances  an  individual  civil 
penalty  may  be  assessed.  Under  those 
regulations,  an  individual  civil  penalty 
may  be  assessed  when:  (1)  A  cessation 
order  has  been  issued  to  a  corporate 
permittee  and  remains  unabated  for  30 
days,  and  (2)  a  director,  officer,  or  agent 
of  the  corporate  permittee  knowingly 
and  willfully  authorized,  ordered,  or 
carried  out  the  violation,  failure,  or 
refusal.  The  terms  "knowingly," 
"willfully."  and  "violation,  failure,  or 
refusal"  are  defined  at  30  CFR  724.5  and 
846.5. 

Sections  724.14  and  846.14,  entitled 
"Amount  of  individual  civil  penalty." 
contain  the  criteria  used  to  determine 
the  amount  of  the  individual  civil 
penalty.  These  include  the  individual's 
history  of  authorizing,  ordering,  or 
carrying  out  previous  violations, 
failures,  or  refusals  at  the  particular 
surface  coal  mining  operation:  the 
seriousness  of  the  violation  or  refusal: 
and  the  demonstrated  good  faith  of  the 
individual  charged  in  attempting  to 
achieve  rapid  compliance  after  notice  of 
the  violation,  failure,  or  refusal.  Under 
the  rules,  there  is  a  daily  ceiling  of 
$5,000  per  violation.  Each  day  of  a 
continuing  violation  may  be  treated  as  a 
separate  violation,  and  a  separate 
individual  civil  penalty  may,  therefore, 
be  assessed  for  each  day  the  violation 
continues  from  the  date  of  service  of  the 
NOV  or  other  order  until  abatement  or 
compliance  is  achieved. 

Under  SS  724.17  and  846.17.  entitled 
"Procedure  for  assessment  of  an 
individual  civil  penalty."  OSM  shall 
serve  upon  an  individual  being  assessed 
an  individual  civil  penalty,  a  notice  of 
proposed  individual  civil  penalty 
assessment.  The  notice  must  include  a 
narrative  explanation  of  the  reasons  for 
the  penalty,  the  amount  to  be  assessed, 
and  a  copy  of  the  underlying  NOV  and 
cessation  order.  The  assessment 
becomes  a  final  order  of  the  Secretary 
and  payable  within  30  days  of  service  of 
the  notice  of  proposed  individual  civil 
penalty  assessment  upon  the  individual 
unless,  within  that  period,  the  individual 
files  a  petition  for  reiaew  with  the  Office 
of  Hearings  and  Appeals,  or  agrees  to  a 
schedule  or  plan  for  the  abatement  or 
correction  of  the  violation,  failure,  or 
refusal. 

Pursuant  to  S§  724.18  and  846.ia 
entitled  "Payment  of  penalty,"  the 
individual  civil  penalty  becomes  due 
under  the  following  circumstances. 

First,  if  no  petition  for  review  is  filed 
and  no  schedule  or  plan  for  abatement 
is  entered  into,  payment  of  the  penalty 
becomes  dup  upon  issuance  of  a  final 
order. 


Second,  if  the  individual  named  in  a 
notice  of  proposed  individual  civil 
penalty  assessment  files  for 
administrative  review  in  accordance 
with  43  CFR  4.1300  et  seq..  then  the 
penalty  is  due  upon  issuance  of  a  final 
administrative  order  affirming, 
increasing,  or  decreasing  the  proposed 
penalty. 

Third,  if  OSM  and  the  corporate 
permittee  or  individual  have  agreed  in 
writing  lo  a  plan  for  abatement  of  or 
compliance  with  the  unabated  cessation 
order,  no  payment  is  due  pending  the 
timely  completion  of  abatement  work.  If 
such  abatement  work  is  performed 
satisfactorily,  OSM  will  notify  the 
individual  in  writing  that  the  proposed 
penalty  has  been  withdrawn.  If  such 
abatement  work  is  not  performed 
satisfactorily,  payment  will  be  due  upon 
OSM's  issuance  of  a  final  order  of 
individual  civil  penalty  assessment. 

If  the  penalty  is  not  paid  within  30 
days  after  the  issuance  of  a  final  order 
assessing  an  individual  civil  penalty, 
then  the  penalty  will  be  considered 
delinquent  and  will  be  subject  to 
interest  at  a  rate  established  quarterly 
by  the  U.S.  Department  of  Treasury. 

OSM  is  committed  to  implement  an 
effective  enforcement  plan  to  fulfill  its 
obligations  under  the  Act  and  applicable 
regulations,  and.  therefore,  proposes  to 
strengthen  the  standards  governing  use 
of  the  authority  under  section  518(f)  of 
the  Act  to  assess  individual  civil 
penalties.  Today's  proposals  are 
consistent  with  the  position  OSM  took 
in  entering  into  the  Settlement 
Agreement  Between  Save  Our 
Cumberland  Mountains,  Inc..  et  al.  and 
Manuel  Lujan.  Jr..  Secretary  of  the 
United  States  Department  of  the 
Interior,  et  al..  dated  January  24, 1990. 

The  additions  and  changes  proposed 
herein  would  clarify  which  corporate 
ofHcials  OSM  will  normally  view  as 
having  the  authority  or  control  over  the 
mining  operation  sufficient  to  cause 
abatement  of  the  violation  by  the 
corporate  permittee:  they  would  codify  a 
process  to  inform  the  appropriate 
corporate  official  that  he  or  she  will  or 
may  be  liable  for  an  individual  civil 
penalty:  and  they  would  establish 
procedures  that  wHl  provide  the 
corporate  official  with  an  opportunity  to 
demonstrate  that  he  or  she  did 
everything  within  his  or  her  legal 
authority  to  bring  about  abatement  of 
the  violation. 

Under  the  proposal,  if  a  violation, 
failure,  or  refusal  continues  to  exist  alier 
a  director  or  corporate  officer  or  agent 
with  hne  responsibility  for  the  mine  site 
has  been  served  with  a  cessation  orde., 
such  violation,  failure,  or  refusal  will  be 
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deemed  to  be  willful  and  knowing,  in  the 
absence  of  sufficient  proof  that  the 
corporate  official  took  all  reasonable 
steps  within  his  or  her  legal  authority  to 
bring  about  abatement. 

In  effect.  OSM  would  be  establishing 
an  evidentiary  presumption  that  certain 
facts  are  sufficient  to  establish  that  a 
violation,  failure,  or  refusal  to  comply 
was  knowing  and  willful  for  purposes  of 
assessing  an  individual  civil  penalty. 
Such  facts  include  the  service  of  a 
cessation  order  requiring  abatement 
upon  a  person  with  line  responsibility 
for  such  abatement  and  the  subsequent 
failure  of  the  permittee  to  abate  the 
violation.  These  facts  would  be 
sufficient  to  establish  a  prima  facie  civil 
case  showing  that  the  individual 
knowingly  and  willfully  failed  or  refused 
to  comply  with  the  abatement  order. 
"As  a  matter  of  law  there  is  nothing  new 
in  charging  a  party  with  knowledge  of 
what  it  is  his  duty  to  know  *  *  *.  (I]f 
you  take  the  office  you  must  take  the 
consequences  of  knowledge  *  *  *." 
Ferry  v.  Ramsey.  277  U.S.  88,  95  (1928). 
See  also.  Manley  v.  Georgia,  279  U.S.  1, 
5-6.  (1929). 

If  the  presumption  is  established. 
OSM  would  assess  an  individual  civil 
penalty  in  accordance  with  the  proposed 
rule,  unless  OSM  determines  that  the 
facts  in  the  particular  case  warrant  the 
initiation  of  a  criminal  investigation. 

The  proposed  rule  is  not  intended  to 
apply  to.  or  have  any  effect  on.  the 
substance  or  process  of  criminal 
enforcement  under  section  518(e)  of  the 
Act.  30.U.S.C.  1268(e).  The  proposed  rule 
would  only  be  applicable  to  30  CFR 
parts  724  and  846.  governing  the 
assessment  of  individual  civil  penalties 
under  sectipn  518(f)  of  the  Act. 

OSM  invites  comments  as  to  the 
degree  to  which  the  proposed  rule  will 
result  in  increased  reclamation.  Also. 
OSM  is  interested  in  comments  as  to 
whether  implementation  of  the  rule 
would  result  in  increased  administrative 
burdens  for  OSM  which  would  outweigh 
the  benefits  of  any  reclamation 
encouraged  by  the  rule. 

A  detailed  explanation  of  the 
proposed  additions  and  modifications  is 
set  forth  below. 

III.  Discussion  of  Proposed  Rule 

Definitions— Section  724.5:  Section  346.5 

OSM  proposes  to  codify  the  criteria  it 
will  use  for  determining  which  corporate 
officials  may  be  subject  to  possible 
assessment  of  an  individual  civil 
penalty.  Specifically.  OSM  intends  to 
focus  its  enforcement  and  individual 
civil  penalty  actions  on  directors,  the 
president  or  other  chief  executive 
officer,  and  any  other  officer  or  agent 


who  has  line  responsibility  with  respect 
to  a  mine  site. 

Under  the  proposed  definition,  the 
term  "line  responsibility  with  respect  to 
a  mine  site"  would  mean  authority  or 
demonstrated  control  over  the  conduct 
of  surface  coal  mining  operations, 
including  the  ability  to  cause  the 
abatement  of  violations.  The  term  would 
also  include  supervisors  of  such  persons 
throughout  other  levels  of  the 
corporation.  For  example,  the 
superintendent  of  a  corporation's  mining 
operation  and  each  official  in  the 
superintendent's  chain-of-command,  up 
to  and  including  the  chief  executive 
officer,  would  fall  under  this  definition. 

Under  section  518(f)  of  the  Act,  if  a 
violation  is  committed  by  a  corporate 
permittee  or  a  failure  or  refusal  to 
comply  with  certain  specified  orders 
occurs,  then  any  director,  officer,  or 
agent  of  the  corporate  permittee  who 
knowingly  and  willfully  authorized, 
ordered,  or  carried  out  such  a  violation, 
fdilure.  or  refusal  may  be  subject  to  an 
individual  civil  penalty.  If  a  corporate 
officer  or  agent  has  knowledge  of  an 
unabated  violation  (e.g..  through  service 
of  a  cessation  order),  and  if  he  or  she 
has  the  authority  or  demonstrated 
control  over  the  conduct  of  surface  coal 
mining  operations — including  the  ability 
to  cause  abatement  of  the  violation — 
and  if  abatement  of  the  violation  does 
not  occur,  then  it  is  reasonable  to 
conclude  that  the  failure  to  abate  is 
willful  and  knowing,  in  the  absence  of 
specific  countervailing  evidence. 

This  proposal  is  not  intended  to 
modify  the  requirement  that  the 
regulatory  authority  establish  a  knowing 
and  willful  violation,  failure,  or  refusal 
as  the  basis  for  an  individual  civil 
penalty.  It  is  intended,  however,  to 
identi^  certain  circumstances  which 
would  satisfy  that  requirement,  absent 
contrary  information. 

The  proposed  rule  focuses  on  those 
corporate  officials  who  have  authority 
or  control  over  the  conduct  of  surface 
coal  mining  operations.  The  directors  of 
the  corporation  and  the  president  or 
other  chief  executive  officer  obviously 
have  such  authority  or  control,  as  do 
other  corporate  officers  or  agents  with 
line  responsibility  over  the  mining 
operation.  If  such  a  corporate  official 
receives  a  copy  of  a  cessation  order 
issued  to  the  permittee  or  operator  at  the 
mine  site  and  a  notice  of  potential 
liability  for  an  individual  civil  penalty 
(as  described  below  under  the 
discussion  of  proposed  §§  724.11  and 
846.11),  he  or  she  would  be  under  a  duty 
tu  investigate  to  ascertain  if  the 
violation  has  been  abated. 


Information  Collection — Section  724.10; 
Section  846.10 

The  proposed  rule  would  list  the 
information  collection  requirements  in 
parts  724  and  846  and  the  Office  of 
Management  and  Budget  (OMB) 
clearance  number  indicating  OMB 
approv^f^f  the  information  collection 
requirements.  These  sections  list  the 
new  requirements  contained  in  this 
proposed  rule.  In  addition,  the  proposed 
sections  list  the  estimated  reporting 
burden  per  respondent  for  complying 
with  the  information  collection 
requirements  contained  in  parts  724  and 
846.  and  list  the  addresses  for  OSM  and 
OMB  where  comments  on  the 
information  collection  requirements 
contained  in  parts  724  and  846  may  be 
sent. 

Notification  of  Potential  Liability  for  an 
Individual  Civil  Penalty — Section 
724.11;  Section  846.11 

Neither  the  Act  nor  the  current  rules 
contain  any  procedure  for  informing  a 
corporate  official  when  he  or  she  will  or 
may  be  held  liable  for  an  individual  civil 
penalty.  Since  1983,  OSM  has 
implemented  an  agency  wide  policy  of 
serving  upon  corporate  officials  a 
written  notice  of  potential  liability  for 
an  individual  civil  penalty,  along  with  a 
copy  of  the  cessation  order  issued  to  the 
corporate  permittee.  OSM  now  proposes 
to  codify  this  practice  in  the  Federal 
rules,  both  to  increase  public  awareness 
and  to  cause  equivalent  procedures  to 
be  adopted  by  State  regulatory 
authorities. 

The  proposed  rule  reflects  an 
emphasis  on  identifying  and  serving 
notices  on  persons  associated  with  a 
mine  site  where  coal  extraction  has  not 
been  completed  as  of  the  time  of 
issuance  of  the  cessation  order,  in  order 
to  concentrate  enforcement  resources  on 
coal-producing  mine  sites  where  greater 
success  is  possible.  Thus,  proposed 
§§  724.11(a)(1)  and  846.11(a)(1)  provide 
for  service  of  the  cessation  order  and 
notice  of  potential  liability  on  the 
president  or  other  chief  executive 
officer,  the  directors,  and  any  other 
corporate  officer  or  agent  who  has  Hne 
responsibility  with  respect  to  such  a 
mine  site.  It  is  reasonable  to  assume  in 
such  cases  that,  since  the  permittee  has 
not  yet  completed  mining  operations  at 
the  site,  sufficient  resources  will  be 
available  to  abate  the  violation.  By 
serving  the  notice  on  all  responsible 
corporate  o^icials,  therefore.  OSM 
hopes  to  encourage  prompt  abatement 
by  the  permittee. 

The  same  assumption  cannot  be  made 
with  respect  to  a  site  on  which  coal 
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extraction  has  been  completed.  Pursuant 
to  proposed  S§  724.11(a)(2)  and 
846.11(a)(2).  therefore.  OSM  intends  to 
serve  only  those  corporate  officials  who 
appear  to  have  access  to  the  resources 
necessary  to  abate  the  violation,  based 
on  OSM's  research  into  the  permittee 
and  its  officials.  This  distinction  would 
enable  OSM  to  establish  priorities  for  its 
cases  and  allocate  its  resources 
accordingly. 

Under  the  proposed  rules  at 
§§  724.11(b)  and  846.11(b),  the'notice  of 
potential  liability  for  an  individual  civil 
penalty  will  inform  the  corporate  ofHcial 
that  an  individual  civil  penalty  will  be 
proposed  against  the  official  unless:  (1) 
Abatement  of  the  violation  occurs 
within  30  days  from  the  issuance  of  the 
cessation  order  (or  from  the  abatement 
date  set  in  the  cessation  order,  if  any); 
(2)  within  45  days  from  the  issuance  of 
the  cessation  order  (or  from  the 
abatement  date  set  in  the  cessation 
order,  if  any),  the  official  provides  OSM 
with  documentation  showing  that  he  or 
she  was  not  the  president  or  other  chief 
executive  officer,  director,  or  other 
officer  or  agent  of  the  corporation  with 
line  responsibility  with  respect  to  the 
mine  site;  or  (3)  within  45  days  from  the 
issuance  of  the  cessation  order  (or  from 
the  abatement  date  set  in  the  cessation 
order,  if  any),  the  official  provides  OSM 
with  documentation  showing  that  he  or 
she  has  taken  all  reasonable  steps 
within  his  or  her  legal  authority  to  bring 
about  abatement  of  the  violation.  Under 
this  third  criterion,  evidence 
demonstrating  a  good  faith  effort  by  the 
individual  to  cause  the  violation  to  be 
abated  would  be  required,  together  with 
an  explanation  of  why  the  individual's 
efforts  did  not  succeed. 

In  determining  whom  to  serve  under 
§§  724.11(a)  and  846.11(a),  OSM  will 
review  other  records  (such  as 
enforcement  records,  permit  application 
data,  and  data  from  automated  sources 
such  as  the  Applicant/Violator  System) 
in  order  to  determine  if  additional 
persons  have  responsibility  with  respect 
to  the  mine  site  and  should  be  notified 
of  their  potential  Uability  for  an 
individual  civil  penalty. 

In  addition.  OSM  will  review  the 
information  submitted  by  individuals 
and.  where  appropriate,  compare  it  with 
information  submitted  by  other  officers, 
directors,  or  agents  of  the  corporation  in 
order  to  corroborate  and  weigh  the  facts 
concerning  each  individual's  knowledge 
and  conduct  concerning  the  violation  at 
issue.  To  illustrate,  but  without  being 
exhaustive,  the  following  types  of 
documentation  may  be  considered  by 
OSM  in  deciding  whether  to  assess  an 
individual  civil  penalty: 


(1)  Official  company  reports,  minutes, 
or  other  records; 

(2)  Certified  copies  of  legal  documents 
filed  with  or  issued  by  any  State, 
municipal,  or  Federal  government 
agency;  or 

(3)  Affidavits,  describing  the  extent  of 
the  corporate  official's  authority  in  the 
company,  and  deliberations  concerning 
abatement  of  the  violation,  and  the 
results  of  such  deliberations. 

OSM  believes  that  the  requirement  to 
demonstrate  that  an  individual  has 
taken  all  reasonable  steps  within  his  or 
her  legal  authority  to  bring  about 
abatement  is  properly  placed  upon  those 
corporate  officials  who  have  actual  or 
apparent  authority  over  the  conduct  of  a 
mining  operation  and  who  have  access 
to  the  information  necessary  to  show 
that  they  have  discharged  their  legal 
responsibilities. 

When  an  Individual  Civil  Penalty  May 
Be  Assessed^^ection  724.12;  Section 
846.12 

Under  the  current  rules  at  §§  724.12 
and  846.12,  an  individual  civil  penalty 
will  not  be  assessed  against  the 
corporate  official  until  a  cessation  order 
issued  to  the  corporate  permittee  has 
remained  unabated  for  30  days.  After 
that  point,  individual  civil  penalty 
assessments  are  discretionary.  This 
procedure  is  consistent  with  OSM's 
policy  of  using  the  assessment  of  an 
individual  civil  penalty  as  an  alternate 
enforcement  action.  See  30  CFR 
723.15(b)(2)  and  845.15(b)(2). 

Under  proposed  §  S  724.12(c)  and 
846.12(c),  this  discretion  is  curtailed  with 
respect  to  mine  sites  for  which  coal 
extraction  has  not  been  completed  at 
the  time  of  the  issuance  of  the  cessation 
order.  The  proposal  would  require  OSM 
(and  ultimately  State  regulatory 
authorities)  to  propose  and  undertake  all 
necessary  procedures  in  such  cases  to 
assess  an  individual  civil  penalty 
against  each  director,  officer,  or  agent 
who  has  been  served  a  copy  of  the 
cessation  order  issued  to  the  corporate 
permittee  and  a  completed  notice  of 
potential  liability  for  an  individual  civil 
penalty  pursuant  to  §§  724.11(a)(1)  and 
846.11(a)(1).  and  who  has  failed  or 
refused  to  take  all  reasonable  steps 
within  his  or  her  legal  authority  to  bring 
about  abatement  of  the  violation. 

Under  proposed  §§  724.12(c)(2)  and 
846.12(c)(2),  before  OSM  proposes  an 
individual  civil  penalty,  it  would  afford 
the  individual  the  opportunity  to  provide 
OSM  with  documentation  showing  why 
an  individual  civil  penalty  should  not  be 
proposed  against  the  individual. 
Consistent  with  the  terms  of  the  notice 
of  potential  liability  under  proposed 
§§  724.11(b)(2)  and  846.11(b)(2).  such 


documentation  would  have  to  be 
presented  to  OSM  within  45  days  after 
the  issuance  of  an  imminent  harm  or 
failure-to-abate  cessation  order  (or 
within  45  days  after  the  abatement  date 
set  by  an  imminent  harm  cessation 
order,  whichever  is  later).  In  order  to 
avoid  a  proposed  assessment,  such 
documentation  would  have  to  show  that 
the  individual  (a)  is  not  the  president  or 
other  chief  executive  officer,  director,  or 
other  officer  or  agent  of  a  corporation 
who  has  line  responsibility  with  respect 
to  the  mine  site,  or  (b)  that  the 
individual  has  taken  all  reasonable 
steps  within  his  or  her  legal  authority  to 
bring  about  abatement  of  the  violation. 

Where  a  corporate  official  has 
submitted  information  to  OSM  under 
proposed  SS  724.12(c)(2)  and  846.12(c)(2) 
and  OSM  has  determined  that  the 
individual  did  not  have  the  requisite 
responsibility  for  the  mine  site  or  has 
taken  all  reasonable  steps  within  the 
individual's  legal  authority  to  bring 
about  abatement  of  the  violation,  an 
individual  civil  penalty  would  not  be 
assessed. 

Under  proposed  §§  724.12(c)(3)  and 
846.12(c)(3),  OSM  would  be  required  to 
consider  any  information  submitted  by 
the  individual  potentially  subject  to  the 
individual  civil  penalty  in  determining 
whether  to  propose  a  civil  penalty 
against  him  or  her. 

As  indicated  previously  in  this 
preamble,  under  the  provisions  of 
proposed  §§  724.12(c)(4)  and 
846.12(c)(4),  OSM  would  assess  an 
individual  civil  penalty  in  accordance 
with  the  proposed  rule  unless  OSM 
determines  that  the  facts  in  the 
particular  case  warrant  the  initiation  of 
a  criminal  investigation  against  the 
individual.  In  such  a  circumstance,  OSM 
would  have  the  discretion  whether  to 
initiate  civil  or  criminal  proceedings.  If 
criminal  proceedings  are  indicated, 
OSM  would  defer  proceeding  with 
respect  to  an  individual  civil  penalty 
until  any  criminal  proceeding  against 
the  individual  has  been  concluded.  This 
approach  is  consistent  with  the 
provisions  of  the  U.S.  Department  of 
justice's  Guidelines  for  Civil  and 
Criminal  Parallel  Proceedings,  Directive 
No.  5-67  (October  13, 1987),  which 
provide  that  when  both  civil  and 
criminal  actions  are  possible  under  a 
single  statute,  a  criminal  proceeding 
should  generally  be  brought  before  a 
civil  action. 

To  summarize,  the  primary  purpose  of 
assessing  an  individual  civil  penalty  is 
to  motivate  the  responsible  per8on(8)  to 
abate  the  outstanding  violation,  thereby 
eliminating  any  continuing 
environmental  harm  or  threat  to  the 
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public  health  or  safety.  OSM  believes 
that  the  changes  proposed  herein  will 
better  utilize  the  enforcement  sanctions 
of  section  518(f)  of  the  Act  and  provide 
more  definitive  criteria  and  procedures 
to  help  bring  about  the  abatement  of 
violations  at  mining  operations. 

Effect  of  the  Rule  in  Federal  Program 
States  and  on  Indian  Lands 

The  proposed  revisions,  if  adopted, 
will  apply  through  cross-referencing  in 
those  States  with  Federal  programs: 
California.  Georgia,  Idaho. 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  parts  905.  910,  912. 921. 
922.  933,  937,  939.  941.  942.  and  947, 
respectively.  The  proposed  rule,  if 
adopted,  will  also  apply  through  cross- 
referencing  to  Indian  lands  under  the 
Federal  program  for  Indian  lands  as 
provided  in  30  CFR  part  750.  Comments 
are  specifically  solicited  as  to  whether 
unique  conditions  exist  in  any  of  these 
Federal  program  States  or  on  Indian 
lands  relating  to  this  proposal  which 
should  be  reflected  either  as  changes  to 
the  national  rules  or  as  specific 
amendments  to  any  or  all  of  the  Federal 
programs  or  the  Indiein  lands  program. 

Effects  of  the  Rule  on  State  Programs 

Section  518(i)  of  the  Act  and  30  CFR 
840.13(c)  of  the  regulations  require 
approved  State  programs  to  contain  civil 
penalty  assessment  procedures  which 
are  the  same  as  or  similar  to  the 
provisions  of  section  518  of  the  Act  and 
consistent  with  those  of  30  CFR  parts 
843  and  845.  If  this  proposed  rule  is 
adopted,  OSM  will  then  evaluate  State 
programs  to  determine  whether  any 
changes  in  these  programs  will  be 
necessary.  If  OSM  determines  that  any 
State  program  provisions  should  be 
amended  to  be  made  no  less  effective 
than  the  revised  Federal  rules,  the 
individual  States  will  be  notified  in 
accordance  with  the  provisions  of  30 
CFR  73117. 

IV.  Procedural  Matters 

Federal  Papenvork  Reduction  Act 

The  collections  of  information 
contained  in  this  proposed  rule  at  30 
CFR  724.11(b)(2)  and  846.11(b)(2)  have 
been  submitted  to  the  0MB  for  approval 
as  required  by  44  U.S.C.  3501  et  seq.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  approved  by 
the  OMB.  The  information  collection 
and  reporting  burden  for  individuals 
wishing  to  provide  information  to  the 
regulatory  authority  for  use  in 
considering  whether  or  not  to  assess  an 


individual  civil  penalty  under  this 
proposed  rule  is  estimated  to  be  4  hours 
per  submittal.  The  above  estimate  is 
based  on  OSM's  experience  as  a 
regulatory  authority.  The  estimated 
burden  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  burden  estimates  are  the  same  for 
part  724  and  846.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden  to:  Information 
Collection  Clearance  Officer,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue, 
NW.,  Washington,  DC  20240;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
).  Washington.  DC  20503. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  certifies  that  it 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  The  rule  does 
not  distinguish  between  small  and  large 
entities.  These  determinations  are  based 
on  the  findings  that  the  regulatory 
additions  in  the  rule  would  not  change 
costs  to  industry  or  to  the  Federal,  State, 
or  local  governments.  Furthermore,  the 
rule  produces  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

National  Environmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment,  and  has 
made  an  interim  finding  that  the 
proposed  rule  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4332(2)(C).  The 
draft  environmental  assessment  is  on 
file  in  the  OSM  Administrative  Record 
at  the  address  previously  specified  (see 
"AODKESSCS").  A  final  environmental 
assessment  will  be  completed  and  a 
finding  made  on  the  significance  of  any 
resulting  impacts  prior  to  promulgation 
of  the  final  nile. 

Authors 

The  principal  authors  of  this  proposed 
rule  are  Kathleen  M.  Parry  and  Harvey 
Blank,  Office  of  Surface  Mining 


Reclamation  and  Enforcement,  1951 
Constitution  Avenue  NW..  Washington, 
DC  20240;  telephone:  202-208-2550 
(Commercial)  or  288-2550  (FTS). 

List  of  Subjects 

30  CFR  Part  724  , 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Penalties,  Surface  mining. 
Underground  mining. 

30  CFR  Part  846 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Penalties,  Surface  mining, 
Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  parts  724  and  846  as  follows: 

Editorial  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on 
September  20. 1991. 

Dated:  |une  7, 1991. 
David  C  0'^4«d. 

Assistant  Secretary,  Land  and  Minerals 
Management. 

SUBCHAPTER  B— INITIAL  PROGRAM 
REGULATIONS 

PART  724— INDIVIDUAL  CIVIL 
PENALTIES 

1.  The  authority  citation  for  part  724 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87. 91  Stat.  445  (30 
U.S.C.  1201  et  seq.]  and  Pub.  L  lOO-vM. 

2.-3.  Section  724.5  is  amended  by 
adding  a  definition  of  "line 
responsibility  with  respect  to  a  mine 
site"  in  alphabetical  order  to  read  as 
follows: 

§724.5    Definitions. 


Line  responsibility  with  respect  to  o 
'mine  site  means  authority  or 
demonstrated  control  over  the  conduct 
of  surface  coal  mining  operations, 
including  the  ability  to  cause  the 
abatement  of  violations,  and  any  level 
of  supervisory  responsibility  over  a 
person  having  such  authority  or  control. 
*        •        •        *        * 

4.  Part  724  is  amended  by  adding 
§  724.10  to  read  as  follows: 

§724.10    Information  coOactioa 

The  collections  of  information 
contained  in  30  CFR  724.11(b)(2)  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  and  assigned  clearance  number 

.  The  information  will  be 

used  to  meet  the  requirements  of  section 
518  of  Public  Law  95-87.  This 
information  will  be  used  by  the 
regulatory  authority  in  determining 
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whether  persons  are  properly  subject  to 
individual  civil  penalties  under  Public 
Law  95-67.  Submittal  of  responses  is 
voluntary.  Public  reporting  burden  for 
this  information  is  estimated  to  average 

4  hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden  to:  Information 
Collection  Clearance  Officer.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue. 
NW.,  Washington.  DC  20240;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  1029- 
.  Washington.  DC  20503. 

5.  Part  724  is  amended  by  adding 

5  724.11  to  read  as  follows: 

§  724. 1 1    Nottf ication  of  potential  liability 
for  an  indhrldual  civil  penalty. 

(a)(1)  Whenever  the  Office  issues  a 
cessation  order  to  a  corporate  permittee 
for  a  violation  on  a  mine  site  on  which 
coal  extraction  has  not  been  completed 
as  of  the  time  of  issuance  of  the 
cessation  order,  the  Office  shall  use 
reasonable  efforts  to  serve  a  copy  of  the 
cessation  order  and  a  notice  of  potential 
liability  for  an  individual  civil  penalty 
upon  the  president  or  other  chief 
executive  officer,  the  directors,  and  any 
other  officer  or  agent  of  the  corporation 
who  has  line  responsibility  with  respect 
to  the  mine  site. 

(2)  Whenever  the  Office  issues  a 
cessation  order  to  a  corporate  permittee 
for  a  violation  on  a  mine  site  on  which 
coal  extraction  has  been  completed  as 
of  the  time  of  issuance  of  the  cessation 
order,  the  O^ice  may  in  its  discretion 
serve  a  copy  of  the  cessation  order  and 
a  notice  of  potential  liability  for  an 
individual  civil  penalty  upon  the 
president  or  other  chief  executive 
officer,  any  director,  any  other  officer  or 
agent  of  the  corporation  who  has  line 
responsibility  with  respect  to  the  mine 
site. 

(b)  The  notice  of  potential  liability 
will  inform  the  individual  that  he  or  she 
will  be  subject  to  assessment  of  an 
individual  civil  penalty  unless: 

(1)  Abatement  of  the  violation  occurs 
within  30  days  from  issuance  of  a 
cessation  order  under  30  CFR  722.11  (a) 
or  (b)  or  722.13  (or  where  an  abatement 
date  has  been  set  by  a  cessation  order 
issued  under  30  CFR  722.11  (a)  or  (b). 
within  30  days  after  that  abatement 
date,  whichever  is  later):  or 

(2)  Within  45  days  from  issuance  of  a 
cessation  order  under  30  CFR  722.11  (a) 


or  (b)  or  722.13  (or  where  an  abatement 
date  has  been  set  by  a  cessation  order 
issued  under  30  CFR  722.11  (a)  or  (b), 
within  45  days  after  that  abatement 
date,  whichever  is  later)  the  individual 
provides  the  Office  with  documentation 
showing  that: 

(i)  He  or  she  is  not  the  president  or 
other  chief  executive  officer,  a  director, 
or  any  other  officer  or  agent  of  a 
corporation  who  has  line  responsibility 
with  respect  to  the  mine  site;  or 

(ii)  He  or  she  has  taken  all  reasonable 
steps  within  his  or  her  legal  authority  to 
bring  about  abatement  of  the  violation. 

6.  Section  724.12  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  724. 1 2    When  an  Individual  ctvll  penalty 
may  be  aasessed. 

***** 

(c)(1)  If  a  cessation  order  is  issued  to 
a  corporate  permittee  under  30  CFR 
722.11  (a)  or  (b)  or  722.13  with  respect  to 
a  mine  site  for  which  coal  extraction  has 
not  been  completed  as  of  the  time  of  the 
issuance  of  the  cessation  order  and  the 
cessation  order  remains  unabated  30 
days  after  it  is  Issued  (or  30  days  after 
an  abatement  date  set  in  a  cessation 
order  issued  under  30  CFR  722.11  (a)  or 
(b).  whichever  is  later),  the  Office  shall 
propose  an  individual  civil  penalty 
against  each  officer,  director,  or  agent  of 
the  corporate  permittee  who: 

(i)  Was  served  with  a  notice  of 
potential  Uability  for  an  individual  civil 
penalty; 

(ii)  Was,  at  the  time  of  such  service, 
the  president  or  other  chief  executive 
officer,  a  director,  or  any  other  officer  or 
agent  of  the  corporation  who  had  line 
responsibility  with  respect  to  the  mine 
site;  and 

(iii)  Failed  or  refused  to  take  all 
reasonable  steps  within  his  or  her  legal 
authority  to  bring  about  abatement  of 
the  violation. 

(2)  Before  the  Office  proposes  an 
individual  civil  penalty  under  paragraph 
(c)(1)  of  this  section,  the  Office  shall 
afford  the  individual  the  opportunity  to 
provide  the  Office  with  documentation 
in  accordance  with  the  terms  of  the 
notice  provided  under  §  724.11(b)(2)  of 
this  part. 

(3)  The  Office  shall  consider  any 
information  submitted  by  an  individual 
under  paragraph  (c)(2)  of  this  section 
when  deciding  whether  to  propose  an 
individual  civil  penalty. 

(4)  Notwithstanding  the  provisions  of 
paragraph  (c)(1)  of  this  section,  if  the 
facts  of  a  particular  case  indicate  that  a 
criminal  investigation  with  respect  to  an 
individual  is  warranted,  the  Office  shall 
have  discretion  whether  to  initiate  civil 
or  criminal  proceedings.  If  criminal 
proceedings  are  indicated,  the  Office 


shall  defer  proceeding  with  respect  to  an 
individual  civil  penalty  until  any 
criminal  proceeding  against  such 
individual  has  been  concluded. 

SUBCHAPTER  L— PERMANENT  PROGRAM 
ENFORCEMENT  AND  INSPECTION  AND 
ENFORCEMENT  PROCEDURES 

PART  846— INDIVIDUAL  CIVIL 
PENALTIES 

1.  The  authority  citation  for  part  846 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  91  Stat.  445  (30 
U.S.C.  1201  e/  seq.)  and  Pub.  L  100-34. 

2.  In  part  846,  the  table  of  contents  is 
revised  to  read  as  follows: 

Sec. 

846.1    Scope. 

846.5    Definitions. 

846.10  Information  collection. 

846.11  Notification  of  potential  liability  for 
an  individual  civil  penalty. 

846.12  When  an  individual  civil  penalty 
may  be  assessed. 

846.14    Amount  of  individual  civil  penalty. 

846.17  Procedure  for  assessment  of 
individual  civil  penalty. 

846.18  Payment  of  penalty. 

3.  Section  846.5  is  amended  by  adding 
a  definition  of  "line  responsibility  with 
respect  to  a  mine  site"  in  alphabetical 
order  to  read  as  follows: 

§846.5    Definitlont. 

•  *        *        •        • 

Line  responsibility  with  respect  to  a 
mine  site  means  authority  or 
demonstrated  control  over  the  conduct 
of  surface  coal  mining  operations, 
including  the  ability  to  cause  the 
abatement  of  violations,  and  any  level 
of  supervisory  responsibility  over  a 
person  having  such  authority  or  control. 

•  •        •        «        • 

4.  Part  846  is  amended  by  adding 
§  846.10  to  read  as  follows: 

§  846.10    Information  collection. 

The  collections  of  information 
contained  in  30  CFR  846.11(b)(2)  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3507  and  assigned  clearance  number 

.  The  information  will  be 

used  to  meet  the  requirements  of  section 
518  of  Public  Law  95-87.  This 
information  will  be  used  by  the 
regulatory  authority  in  determining 
whether  persons  are  properly  subject  to 
individual  civil  penalties  under  Public 
Law  95-87.  Submittal  of  responses  is 
voluntary.  Public  reporting  burden  for 
this  information  is  estimated  to  average 
4  hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  ^ 
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completing  and  reviewing  the  coUeGtion 
of  information.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  thi«  collection  of 
information,  including  suggestions  for 
reducing  the  burden  to:  Information 
Collection  Clearance  Officer,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Avenue, 
NW.,  Washington.  DC  20240:  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  1029- 

,  Washington.  DC  20503. 

5.  Part  846  is  amended  by  adding 
§  846.11  to  read  as  follows: 

§  846. 1 1    Notification  of  potential  ItabiUty 
for  an  individual  civil  penalty. 

(a)(1)  Whenever  the  Office  issues  a 
cessation  order  to  a  corporate  permittee 
for  a  violation  on  a  mine  site  on  which 
coal  extraction  has  not  been  completed 
as  of  the  time  of  issuance  of  the 
cessation  order,  the  Office  shall  use 
reasonable  efforts  to  serve  a  copy  of  tlie 
cessation  order  and  a  notice  of  potential 
liabihty  for  an  individual  civil  penalty 
upon  the  president  or  other  chief 
executive  officer,  the  directors,  and  any 
other  officer  or  agent  of  the  corporation 
who  has  line  responsibility  with  respect 
to  the  mine  site. 

(2)  Whenever  the  Office  issues  a 
cessatioft  order  to  a  corporate  permittee 
for  a  violation  on  a  mine  site  on  which 
coal  extraction  has  been  comple^d  as 
of  the  time  of  issuance  of  the  cessation 
order,  the  Office  may  in  its  discretion 
serve  a  copy  of  the  cessation  order  and 
a  notice  of  potential  liability  for  an 
individual  civil  penalty  upon  the 
president  or  other  chief  executive 
officer,  any  director,  any  other  officer  or 
agent  of  the  corporation  who  has  line 


responsibility  with  respect  to  the  mine 
site. 

(b)  The  notice  of  potential  hability 
will  inform  the  individual  that  he  or  she 
will  be  subject  to  assessment  of  an 
individual  civil  penalty  unless: 

(1)  Abatement  of  the  violation  occurs 
within  30  days  from  issuance  of  a 
cessation  order  under  30  CFR  843.11(a) 
or  (b)  (or  where  an  abatement  date  has 
been  set  by  a  cessation  order  issued 
under  30  CFR  843.11(a),  within  30  days 
after  that  abatement  date,  whichever  is 
later);  or 

(2)  Within  45  days  from  issuance  of  a 
cessation  order  under  30  CFR  843.11(a) 
or  (b)  (or  where  an  abatement  date  has 
been  set  by  a  cessation  order  issued 
under  30  CFR  843.11(a).  within  45  days 
after  that  abatement  date,  whenever  is 
later)  the  individual  provides  the  Office 
with  documentation  showing  that: 

(i)  He  or  she  is  not  the  president  or 
other  chief  executive  officer,  a  director, 
or  any  other  officer  or  agent  of  a 
corporation  who  has  line  responsibility 
with  respect  to  the  mine  site;  or 

(ii)  He  or  she  has  taken  all  reasonable 
steps  within  his  or  her  legal  authority  to 
bring  about  abatement  of  the  violation. 

6.  Section  846.12  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  846. 12    When  an  indlvfduat  civil  penalty 
may  be  assessed. 

*         •        *        •        • 

(c)(1)  If  a  cessation  order  is  issued  to 
a  corporate  permittee  under  30  CFR 
843.11(a)  or  843.11(b)  with  respect  to  a 
mine  site  for  which  coal  extraction  has 
not  been  completed  as  of  the  time  of  the 
issuance  of  the  cessation  order  and  the 
cessation  order  remains  unabated  30 
days  after  it  is  issued  (or  30  days  after 
an  abatement  date  set  in  a  cessation 


order  issued  under  30  CFR  843.11(a). 
whichever  is  later),  the  Office  shall 
propose  an  individual  civil  penalty 
against  each  officer,  director,  or  agent  of 
the  corporate  permittee  who: 

(i)  Was  served  with  a  notice  of 
potential  liability  for  an  individual  civil 
penalty; 

(ii)  Was,  at  the  time  of  such  service, 
the  president  or  other  chief  executive 
officer,  a  director,  or  any  other  officer  or 
agent  of  the  corporation  who  had  line 
responsibility  with  respect  to  the  mine 
site:  and 

(iii)  Failed  or  refused  to  take  all 
reasonable  steps  within  his  or  her  legal 
authority  to  bring  about  abatement  of 
the  violation. 

(2)  Before  the  Office  proposes  an 
individual  civil  penalty  under  paragraph 
(c)(1)  of  this  section,  the  Office  shall 
afford  the  individual  the  opportunity  to 
provide  the  Office  with  documentation 
in  accordance  with  the  terms  of  the 
notice  provided  under  §  846.11(b)(2)  of 
this  part. 

(3)  The  Office  shall  consider  any 
information  submitted  by  an  individual 
under  paragraph  (c)(2)  of  this  section 
when  deciding  whether  to  propose  an 
individual  civil  penalty. 

(4)  Notwithstanding  the  provisions  of 
paragraph  (c)(1)  of  this  section,  if  the 
facts  of  a  particular  case  indicate  that  a 
criminal  investigation  with  respect  to  an 
individual  is  warranted,  the  Office  shall 
have  discretion  whether  to  initiate  civil 
or  criminal  proceedings.  If  criminal 
proceedings  are  indicated,  the  Office 
shall  defer  proceeding  with  respect  to  an 
individual  civil  penalty  until  any 
criminal  proceeding  against  such 
individual  has  been  concluded. 

(FR  Doc.  91-23044  Filed  9-25-«l:  8:45  ani| 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  518 

Release  of  Information  and  Records 
From  Army  Files 

agency:  Department  of  the  Army.  DOD. 
action:  Final  rule. 

summary:  This  rule  revises  32  CFR  part 
518  (55  FR  10870,  March  23. 1990)  and 
Army  Regulation  25-55.  Release  of 
Information  and  Records  From  Army 
Files,  dated  10  January  1990.  This 
revision  incorporates  Department  of 
Defense  (DOD)  policies  concerning 
processing  requests  for  DOD  records, 
determining  pertinent  terms,  prompt 
action  on  Freedom  of  Information  Act 
(FOIA)  requests,  qualification  of  records 
under  rules  of  exemption,  creation 
versus  extraction  of  records  from  an 
existing  database,  which  agencies 
outside  DOD  are  subject  to  FOIA,  and 
the  relationship  between  the  FOIA  and 
the  Privacy  Act  (PA). 

EFFECTIVE  DATE:  October  28, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angela  Petrarca,  HQDA  (SAIS-PS). 
Washington,  DC  20310-0107,  telephone: 
(202)  697-5796. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  cited  below,  the 
Department  of  the  Army  revises  32  CFR 
part  518  which  is  derived  from  Army 
Regulation  25-55  which  implements 
within  the  Department  of  the  Army  the 
provisions  of  Department  of  Defense 
Directives  5400.7-R  and  5400.7  series. 
Department  of  Defense  Freedom  of 
Information  Act  Program  (32  CFR  part 
286)  pertaining  to  action  on  requests  for 
release  of  departmental  records  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  This  rule  is  being  published  by  the 
Department  of  the  Army  for  guidance 
and  interest  of  the  public  in  accordance 
with  5  U.S.C.  552(a)(1).  All  written 
comments  received  will  be  considered  in 
making  subsequent  amendments  or 
revisions  to  32  CFR  part  518.  All 
publications  and  forms  referenced  in 
this  part  may  be  obtained  from  National 
Technical  Information  Services.  U.S. 
Department  of  Commerce.  5285  Port 
Royal  Road.  Springfield.  Virginia  22161. 

.  Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  non-major.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 


Regulatory  Flexibility  Act 

This  Final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

32  CFR  part  518  is  revised  as  follows: 

PART  518— THE  ARMY  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

Subpart  A— General  Provisions 
References 

Sec. 

518.1  References. 

518.2  References  (Army). 

Purpose  and  Applicability 

518.3  Purpose. 

518.4  Applicability. 

DoD  Public  Information 

518.5  0DISC4  Authority  to  approve 
exceptions. 

518.6  FHjblic  information. 

518.7  Control  system. 

Defmitions 

518.8  Definitions. 

518.9  FOIA  request. 

518.10  Agency  record. 

518.11  DoD  component. 

518.12  Initial  Denial  Authority. 

518.13  Appellate  authority. 

518.14  Administrative  appeal. 

518.15  Public  interest. 

518.16  ElecUtinic  data. 

518.17  Law  enforcement  investigation. 

Policy 

518.18 
618.19 
518.20 
518.21 
518.22 
518.23 
518.24 
518.25 
5ia26 
518.27 
518.28 
518.29 

the 
518.30 


Compliance  with  the  FOIA. 

Openness  with  the  public. 

Avoidance  of  procedural  obstacles. 

Prompt  action  on  requests. 

Use  of  exemptions. 

Public  domain. 

Creating  a  record. 

Description  of  requested  record. 

Referrals. 

Authentication. 

Unified  and  specified  commands. 

Relationship  between  the  FOIA  and 

Privacy  Act  (PA). 

Records  management. 


Subpart  B— FOIA  Reading  Rooms 
Requirements 

518.31  Reading  room. 

518.32  Material  availability. 

Indexes 

518.33  '•(a)(2)"  Materials. 

518.34  Other  Materials. 


Subpart  C— Exemptions 
General  Provisions 

518.35  General. 

518.36  jeopardy  of  Government  Interest. 

Exemptions 

51&37    FOIA  Exemptions. 

Subpart  D— For  Official  Use  Only 

General  Provisions 

518.38  General. 

518.39  Prior  FOUO  application. 

518.40  Historical  papers. 

518.41  Time  to  mark  records. 

518.42  Distribution  statements. 

518.43  Location  of  markings. 

Dissemination  and  transmission 

518.44  Release  and  transmission 
procedures. 

518.45  Transporting  FOUO  information. 

518.46  Electrically  transmitted  messages. 

518.47  Telephone  usage. 

Safeguarding  FOUO  information 

518.48  During  duty  hours. 

518.49  During  nonduty  hours. 

Termination.  Disposal  and  Unauthorized 
Disclosures 

518.50  Termination. 

518.51  Disposal. 

518.52  Unauthorized  disclosure. 

Subpart  E— Release  and  Processing 
Procedures 

General  Provisions 

518.53  Public  information. 

518.54  Requests  from  private  parties. 

518.55  Requests  from  government  officials. 

518.56  Privileged  release  to  officials. 

518.57  Required  coordination. 

Initial  Oeterminatloos 

518.58  Initial  denial  authority. 

518.59  Reasons  for  nut  releasing  a  record. 

518.60  Denial  tests. 

518.61  Reasonably  segregabie  portions. 

518.62  Response  to  requester. 

518.63  Extension  of  time. 

518.64  Misdirected  requests. 

518.65  Recordsof  non-U. S.  Government 
source. 

518.66  Fileof  initial  denials. 

518.67  Special  mail  services. 

518.68  Receipt  accounts. 

Appeals 

518.69  General. 

518.70  Time  of  receipt. 

518.71  Time  limits. 

518.72  Delay  in  responding  to  an  appeal. 

518.73  Response  to  the  requester. 

518.74  Consultation. 

Judicial  Actions 

618.75  General. 

518.76  Jurisdiction. 

518.77  Burden  of  proof. 

518.78  Actions  by  the  court. 

618.79  Non-United  States  government 
source  Information. 

513.80  Litigation  status  sheet. 
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Subpart  F—Fm  SclMdul* 
General  Proviaiom 

S1B.81  Authorities. 

518.82  Application. 

518.83  Fee  restrictions. 
518.64  Fee  waivers. 
518.85  Pee  assessment. 
518il0  Aggregating  requests. 

518.87  Effect  of  the  debt  collection  act  of 
1982  (Pub.  L  97-^65). 

518.88  Computation  of  fees. 

Collection  of  Feat  and  Faa  Ratas 

518.89  Collection  of  fees. 
S1&90    Search  time. 

518.91  Duplication. 

518.92  Review  time  (in  the  case  of 
comraarclal  requesters). 

518.93  Audiovisual  documentary  materials. 

518.94  Other  records. 

518.95  Coet  for  special  services. 

Collection  et  Feas  and  Fee  Rates  for 
Technical  Data 

518.96  Fees  for  technical  data. 
Subpart  G— Report* 
Reports  Cootral 

518.97  General. 
Annual  Report 

518.98  Reporting  time. 

518.99  Annual  report  content. 

Subpart  H-~Education  and  Training 
Responsibility  and  Purpose 

518.100  Responsibility. 

518.101  Purpose. 

518.102  Scope  and  principles. 

518.103  Implementation. 

518.1M    Uniformity  of  legal  interpretation. 

Appendices  to  Part  518 

Appendix  A — Unified  Commands — 

Processing  Procedures  for  FOI  Appeals 
Appendix  B— Addressing  FOIA  Requests 
Appendix  C— Litigation  Status  Sheet 
Appendix  D — Other  Reason  Categories 
Appendix  B— DoD  Freedom  of  Information 

Act  Program  Components 
Appendix  F— DD  Form  2564.  Annual 

Report — Freedom  of  Information  Act 
Appendix  C — Internal  Control  Review 

Checklist 
Authority:  5  U.S.C.  551.  552.  552a.  5101- 
510&  511&-5113,  5115.  5332-5334,  5341-42. 
5504-6509,  7154: 10  U.S.C.  130. 1102.  2320- 
2321.  2328. 18  U.S.C.  798.  3500;  31  U.S.C.  3710-, 
35  VS.C.  181-188;  42  US.C.  2162:  44  U.S.C.  33: 
and  Executive  Order  12600. 

Subpart  A— Qenoral  Provisions 
References 

§  S1S.1    Raferencet. 

(a)  Title  S.  United  States  Code,  section 
552. 

(b)  OoD  Directive  5400.7,  "DoD 
Freedom  of  Information  Act  Program," 
May  13.  ig6& 

(c)  Public  Law  86-36.  "National 
Security  Information  Exemption." 


(d)  DoD  Directive  5400.11. 
"Department  of  Defense  Privacy 
Program."  Jiue  9. 1982. 

(e)  DoD  5400.11-R.  "Department  of 
Defense  Privacy  Program."  August  1983. 
authorized  by  DoD  Directive  5400.11. 
|une  9. 1982. 

(f)  DoD  Directive  5100.3,  "Support  of 
the  Headquarters  of  Unified,  Specified 
and  Soboitiinate  Commands." 
November  1. 1988. 

(g)  Title  5,  United  Slates  Code,  section 
551,  "Administrative  Procedures  Act." 

(h)  DoD  5200.1-R,  "DoD  Information 
Security  Program  Regulation."  January 
1987.  authorized  by  DoD  Directive 
5200.1,  June  7, 1982. 

(i)  Title  35,  United  States  Code, 
section  181-188.  "Patent  Secrecy." 

(j)  Title  4Z  United  States  Code, 
section  2182.  "Restricted  Data  and 
Formerly  Restricted  Data." 

(k)  Title  18.  United  States  Code, 
section  98.  "Communication 
Intelligence." 

(I)  Title  18.  United  States  Code, 
section  3500.  'The  Jencks  Act." 

(m)  DoD  Directive  5230.24. 
"Distribution  Statements  on  Technical 
Documents."  March  18. 1987. 

(n)  DoD  Directive  5400.4,  "Provision  of 
Information  to  Congress,"  January  30. 
1978. 

(o)  DoD  Directive  7650.1.  "General 
Accounting  Office  Access  to  Records," 
August  26. 1982. 

(p)  ACP-121  (United  States 
Supplement  1). 

(qj  Title  44.  United  States  Code.      - 
chapter  33.  "Disposal  of  Records." 

(r)  DoD  Instruction  7230.7.  "User 
Charges."  January  29. 1985. 

(s)  DoD  Directive  5000.11.  "Data 
Elements  and  Data  Codes 
Standardization  Program."  December  7. 
1964. 

(t)  DoD  Directive  7750.5. 
"Management  and  Control  of 
Information  Requirements,"  August  7. 
1986. 

(u)  DoD  722a9-M.  "Department  of 
Defense  Accounting  Manual."  1983, 
authorized  by  DOD  Instruction  7220.9. 
October  22, 1981. 

(v)  DoD  Directive  5230.25. 
"Withholding  of  Unclassified  Technical 
Data  From  Public  Disclosure," 
November  6. 1984. 

(w)  DoD  Directive  5230.9,  "Clearance 
of  DoD  Information  for  Public  Release," 
April  2. 1982. 

(x)  DoD  Directive  7650.2,  "General 
Accounting  Office  Audits  and  Reports," 
July  19, 1985. 

(y)  Title  10.  United  States  Code, 
section  2328,  "Release  of  Technical  Data 
under  Freedom  of  Information  Act: 
Recovery  of  Costs". 


(z)  Title  10.  United  States  Code, 
section  130.  "Authority  to  Withhold  from 
Public  Disclosure  Certain  Technical 
Data." 

(aa)  Tide  la  United  States  Code, 
section  2320-2321.  "Rights  in  Technical 
Data." 

(bb)  Tide  la  United  States  Code, 
section  1102.  "Confidentiality  of  Medical 
Quality  Records:  Qualified  Immunity 
Participants." 

(cc)  DoD  Federal  Acquisition 
Regulation  Supplement  (DFARS). 
subpart  227.4.  'Technical  Data.  Other 
Data.  Computer  Software  and 
CopyHghts."  October  28. 1968. 

(dd)  Executive  Order  12000, 
"Predisclosure  Procedures  for 
Confidential  Commercial  Information." 
June  23. 1987. 

(ee)  Title  31.  United  States  Code. 
section  3717.  "Interest  and  Penalty  on 
Claims." 

(ff)  Title  5,  United  States  Code, 
section  552a.  as  amended,  "The  Privacy 
Act  of  1974." 

(gg)  DoD  5000.12-M.  "DoD  Manual  for 
Standard  Data  Elements,"  October  1986, 
authorized  by  DoD  Instruction  5000.12. 
July  1969. 

(hh)  DoD  Instruction  5400.10.  "OSD 
Implementation  of  DoD  Freedom  of 
Information  Act  Program,"  January  24, 
1991. 

(ii)  Tide  32,  Code  of  Federal 
Regulations,  part  518,  The  Army 
Freedom  of  Information  Act  Program. 

(jj)  Title  10.  United  States  Code, 
section  128,  "Physical  Protection  of 
Special  Nuclear  Material:  Limitation  on^ 
Dissemination  of  Unclassified 
Information". 

(kk)  Public  Law  101-189,  National 
Defense  Authorization  Act,  November 
1989. 103  Stat  1352. 

S  518.2    RafarencM  (Army), 
(a)  Required  publications.' 

(1)  AR  1-20  (Legislative  Liaison]  (cited 
in  Sfi  518.44  and  518.46. 

(2)  AR  20-1  (Inspector  General 
.Activities  and  Procedures)  (cited  in 
SS  518.4.  51658  and  appendix  B). 

(3)  AR  25-1  (The  Army  Information 
Resource  Management  Program)  (cited 
in  SS  518.3  and  518.29). 

(4)  AR  25-9  (Army  Data  Management 
and  Standards  Program)  (cited  in 

S  518.98). 

(5)  AR  25-400-2  (The  Modem  Army 
Kecordkeeping  System  (MARKS))  (cited 
in  SS  518.30.  518.51,  518.86,  and 
appendix  B). 


■  All  publications  and  forma  referenced  in  this 
section  are  available  from  National  Technical 
Information  Service*,  U.S.  Department  of 
Commerce.  S28S  Port  Royal  Road.  Springfield. 
Virginia  22161. 
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(6)  AR  27-20  (Claims)  (cited  in  §  518.4 
and  518.51). 

(7)  AR  36-2  (Processing  Internal  and 
External  Audit  Reports  and  Follow-up 
on  Findings  and  Recommendations) 
(cited  in  S  518.4). 

(8)  AR  40-66  (Medical  Record  and 
Quality  Assurance  Administration) 
(cited  in  |  518.17). 

(9)  AR  40-400  (Patient  Administration) 
(i  ited  in  §  518.4). 

(10)  AR  25-11  (Record 
Communications)  (cited  in  §  5i8.46). 

(11)  AR  195-2  (Criminal  Investigation 
Activities)  (cited  in  §§  519.4-519.56). 

(12)  AR  340-21  (The  Army  Privacy 
Program)  (cited  in  §§  518.22,  518.37  and 
518.56). 

(13)  AR  360-5  (PuTjlic  Information) 
(cited  in  §§  518.4  and  518:54). 

(14)  AR  380-5  (Department  of  the 
Army  Information  Security  Program) 
(cited  in  §§  518.4.  518.37,  518.53  and 
518.56). 

(15)  AR  530-1  (Operations  Security 
(OPSEC))  (cited  in  §§  518.53  and  518.54). 

(16)  AR  600-85  (Alcohol  and  Drug 
Abuse  Prevention  and  Control  Program) 
(cited  in  S  518.4  and  518.54). 

(b)  Related  publications.  A  related 
publication  is  merely  a  source  of 
additional  information.  The  user  does 
not  have  to  read  it  to  understand  this 
regulation. 

(1)  AR  5-13  (Installation  Management 
and  Organization). 

(2)  AR  lO-series  (Organization  and 
Functions). 

(3)  AR  25-3  (Army  Life  Cycle 
Management  of  Information  Systems). 

(4)  AR  27-10  (Military  Justice). 

(5)  AR  27-40  (Litigation). 

(6)  AR  27-60  (Patents.  Inventions,  and 
Copyrights). 

(7)  AR  60-20  (Army  and  Air  Force 
Exchange  Service  (AAFES)  Operating 
Policies)  (AFR  147-14). 

(8)  AR  70-31  (Standards  for  Technical 
Reporting). 

(9)  AR  190-45  (Military  Police  Law 
Enforcement  Reporting). 

(10)  AR  380-10  (Department  of  the 
Army  Policy  for  Disclosure  of 
Information,  Visits,  and  Accreditation  of 
Foreign  Nationals  (U)). 

(11)  AR  381-45  (Investigative  Records 
Repository  (IRR)). 

(12)  AR  385-40  (Accident  Reporting 
and  Records). 

(13)  AR  640-10  (Individual  Military 
Personnel  Records). 

(14)  DA  Pam  25-30  (Consolidated 
Index  of  Army  Publications  and  Blank 
Forms). 

(15)  DA  Pam  25-51  (The  Army  Privacy 
Program-Systems  Notices  and 
Exemption  Rules). 

(16)  DA  Pam  385-95  (Aircraft  Accident 
Investigation  and  Reporting). 


(17)  DoD  4500.11-PH  (Defense  Privacy 
Board  Advisory  Opinions). 

(18)  Title  10.  United  States  Code,     ~-_ 
section  128,  "Physical  Protection  of 
Special  Nuclear  Material:  Limitation  on 
Dissemination  of  Unclassified 
Information". 

(c)  Prescribed  forms. 

(1)  DA  Form  4948-R  (Freedom  of 
Information  Act  (FOIA/Operations 
Security)  (OPSEC)  Desktop  Guide) 
(prescribed  in  §§  518.50  and  518.49). 

(2)  DA  Label  87  (For  Official  Use  Only 
Cover  Sheet)  (prescribed  in  §§  518.41 
and  518.44). 

(3)  DD  Form  2086  (Record  of  Freedom 
of  Information  (FOI)  Processing  Cost) 
(prescribed  in  §  518.81). 

(4)  DD  Form  2086-1  (Record  of 
Freedom  of  Information  (FOI) 
Processing  Cost  for  Technical  Data) 
(prescribed  in  §  518.92a). 

Purpose  and  Applicability 

§  S18.3    Purpose. 

The  purpose  of  this  Regulation  is  to 
provide  policies  and  procedures  for  the 
Department  of  Defense  (DoD) 
implementation  of  the  Freedom  of 
Information  Act  and  DoD  Directive 
5400.7  (references  (a)  and  (b))  and  to 
promote  uniformity  in  the  DoD  Freedom 
of  Information  Act  (FOIA)  Program.  This 
Army  regulation  implements  provisions 
for  access  and  release  of  information 
from  all  Army  information  systems 
(automated  and  manual)  in  support  of 
the  Information  Resources  Management 
Program  (AR  25-1). 

§518.4    Applicability. 

(a)  This  Regulation  applies  to  the 
Office  of  the  Secretary  of  Defense 
(OSD),  which  includes  for  the  purpose  of 
this  Regulation  the  Joint  Staff,  Unified 
Commands,  the  Military  Departments, 
the  Defense  Agencies,  and  the  DoD 
Field  Activities  (hereafter  referred  to  as 
"DoD  Components"),  and  takes 
precedence  over  all  Component 
regulations  that  supplement  the  DoD 
FOL\  Program.  A  list  of  DoD 
Components  is  at  enclosure  1  (appendix 
G). 

(b)  The  National  Security  Agency 
records  are  subject  to  the  provisions  of 
this  Regulation,  only  to  the  extent  the 
records  are  not  exempt  under  Public 
Law  86-36  (reference  (c)). 

(c)  This  part  applies  to — 

(1)  Active  Army. 

(2)  Army  National  Guard. 

(3)  U.S.  Army  Reserve. 

(4)  Organizations  for  which  the 
Department  of  the  Army  (DA)  is  the 
Executive  Agent. 

(d)  This  regulation  governs  written 
FOIA  requests  from  members  of  the 
pubhc.  It  does  not  preclude  release  of 


personnel  or  other  records  to  agencies 

or  individuals  in  the  Federal 
^  Government  for  use  in  official  work. 
VSection  518.52(a)  gives  procedures  for 

release  of  personnel  information  to 

Government  agencies  outside  DOD. 

(e)  Soldiers  and  civilian  employees  of 
the  Department  of  the  Army  may.  as 
private  citizens,  request  DA  or  other 
agencies'  records  under  the  FOIA.  They 
must  prepare  requests  at  their  own 
expense  and  on  their  own  time.  They 
may  not  use  Government  equipment, 
supplies,  or  postage  to  prepare  personal 
FOIA  requests.  It  is  not  necessary  for 
soldiers  or  civilian  employees  to  go 
through  the  chain  of  command  to 
request  information  under  the  FOIA. 

(f)  Requests  for  DA  records  processed 
under  the  FOIA  may  be  denied  only  in 
accordance  with  the  FOIA  (5  U.S.C. 
552(b)),  as  implemented  by  this 
regulation.  Guidance  on  the  applicability 
of  the  FOIA  is  also  found  in  the  Federal 
Acquisition  Regulation  (FAR)  and  in  the 
Federal  Personnel  Manual  (FPM). 

(g)  Release  of  some  records  may  also 
be  affected  by  the  programs  that  created 
them.  They  are  discussed  in  the 
following  regulations: 

(1)  AR  20-1  (Inspector  General 
reports). 

(2)  AR  27-10  (military  justice). 

(3)  AR  27-20  (claims  reports). 

(4)  AR  27-60  (patents,  inventions,  and 
copyrights). 

(5)  AR  27-40  (litigation:  release  of 
information  and  appearance  of 
witnesses). 

(6)  AR  36-2  (GAO  audits). 

(7)  AR  40-66  and  AR  40-400  (medical 
records). 

(8)  AR  70-31  (technical  reports). 

(9)  AR  20-1.  AR  385-40,  and  DA  Pam 
385-95  (aircraft  accident  investigations). 

(10)  AR  195-2  (criminal  investigation 
activities). 

(11)  AR  190-45  (Military  Police 
records  and  reports). 

(12)  AR  360-5  (Army  public  affairs: 
public  information,  general  policies  on 
release  of  information  to  the  public). 

(13)  AR  380-10  (release  of  information 
on  foreign  nationals). 

(14)  AR  381-45  (U.S.  Army  Intelligence 
and  Security  Command  investigation 
files). 

(15)  AR  385-40  (safety  reports  and 
records). 

(16)  AR  600-85  (alcohol  and  drug 
abuse  records). 

(17)  AR  640-10  (military  personnel 
records). 

(18)  AR  690  series.  FPM  Supplemenv 
293-31;  FPM  chapters  293,  294,  and  339 
(civilian  personnel  records). 
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(19)  AR  380-5  and  DOD  5200.1-R 
(national  security  classified 
information). 

(20)  Federal  Acquisition  Regulation 
(FAR),  DOD  Federal  Acquisition 
Regulation  Supplement  (DFARS),  and 
the  Army  Federal  Acquisition 
Regulation  Supplement  (AFARS) 
(procurement  matters). 

(21)  AR  380-5.  paragraph  7-101  e 
(policies  and  procedures  for  allowing 
persons  outside  the  Executive  Branch  to 
do  unofficial  historical  research  in 
classified  Army  records. 

DOD  Public  Information 

§518.5    0DISC4  Autttortty  to  approve 
exceptlont. 

This  O0ISC4  has  the  authority  to 
approve  exceptions  to  this  part  which 
are  consistent  with  controlling  law  and 
regulation.  The  ODISC4  may  delegate 
this  authority  in  writing  to  a  division 
chief  within  the  proponent  agency  who 
holds  the  rank  of  colonel  or  the  civilian 
equivalent.  The  approval  authority 
coordinate  all  questions  regarding  the 
scope  of  authority  to  approve  exceptions 
with  Headquarters  Department  of  the 
Army.  Office  of  The  Judge  Advocate 
General.  ATTN:  DAJA-AL.  Washington. 
DC  20310-2200. 

§  518.6    Put>ilc  Information. 

The  public  has  a  right  to  information 
concerning  the  activities  of  its 
Government.  DoD  policy  is  to  conduct 
its  activities  in  an  open  manner  and 
provide  the  public  with  a  maximum 
amount  of  accurate  and  timely 
information  concerning  its  activities, 
consistent  always  with  the  legitimate 
public  and  private  interests  of  the 
American  people.  A  DoD  record 
requested  by  a  member  of  the  public 
who  follows  rules  established  by  proper 
authority  in  the  Department  of  Defense 
shall  be  withheld  only  when  it  is  exempt 
from  mandatory  public  disclosure  under 
the  FOIA.  In  the  event  a  requested 
record  is  exempt  under  the  FOIA,  it  may 
nonetheless  be  released  when  it  is 
determined  that  no  governmental 
interest  will  be  jeopardized  by  the 
release  of  the  record.  (See  §  518.36  for 
clarification.)  In  order  that  the  pubhc 
may  have  timely  information  concerning 
DoD  activities,  records  requested 
through  public  information  channels  by 
news  media  representatives  that  would 
not  be  withheld  if  requested  under  the 
FOIA  should  be  released  upon  request 
unless  the  requested  records  are  in  a 
Privacy  Act  system  of  records;  such 
records  in  a  Privacy  Act  system  of 
records  will  not  be  released  absent  a 
written  request  under  the  FOIA.  unless 
otherwise  releasable  under  the  Privacy 
Act.  Prompt  responses  to  requests  for 


information  from  news  media 
representatives  should  be  encouraged  to 
eliminate  the  need  for  these  requesters 
to  invoke  the  provisions  of  the  FOIA 
and  thereby  assist  in  providing  timely 
information  to  the  public.  Similarly, 
requests  from  other  members  of  the 
public  for  information  should  continue 
to  be  honored  through  appropriate 
means  even  though  the  request  does  not 
qualify  under  FOIA  requirements. 

S  518.7    Control  systain. 

A  request  for  records  that  invokes  the 
FOIA  shall  enter  a  formal  control 
system  designed  to  ensure  compliance 
with  the  FOIA.  A  release  determination 
must  be  made  and  the  requester 
informed  within  the  time  limits  specified 
in  this  Regulation.  Any  request  for  DoD 
records  that  either  explicitly  or 
implicitly  cites  the  FOIA  shall  be 
processed  under  the  provisions  of  this 
Regulation,  unless  otherwise  required  by 
i  518.31. 

Definitions 

§  518.8    DefinHient  and  tarma. 

As  used  in  this  regulation,  defmitions 
and  terms  are  listed  in  appendix  F  to 
this  part. 

S  518.9    FOIAraqtJML 

A  written  request  for  DoD  records, 
made  by  any  person,  including  a 
member  of  the  public  (U.S.  or  foreign 
citizen),  an  organization,  or  a  business, 
but  not  including  a  Federal  agency  or  a 
fugitive  from  the  law  that  either 
explicitly  or  implicitly  invokes  the  FOIA. 
DoD  Directive  5400.7  (reference  b),  this 
part,  or  DoD  Component  supplementing 
regulations  or  instructions.  This  part  is 
the  Department  of  the  Army's 
supplementing  regulation. 

§  518.10    Agtncy  racord. 

(a)  The  products  of  data  compilation, 
such  as  all  books,  papers,  maps,  and 
photographs,  machine  readable 
materials  or  other  documentary 
materials,  regardless  of  physical  form  or 
characteristics,  made  or  received  by  an 
agency  of  the  United  States  Government 
under  Federal  law  in  connection  with 
the  transaction  of  public  business  and  in 
DoD's  possession  and  control  at  the  time 
the  FOIA  request  is  made. 

(b)  The  following  are  not  included 
within  the  definition  of  the  word 
"record": 

(1)  Objects  or  articles,  such  as 
structures,  furniture,  vehicles  and 
equipment,  whatever  their  historical 
value,  or  value  as  evidence. 

(2)  Administrative  tools  by  which 
records  are  created,  stored,  and 
retrieved,  if  not  created  or  used  as 
sources  of  information  about 


organizations,  policies,  functions, 
decisions,  or  procedures  of  a  DoD 
Component.  Normally,  computer 
software,  including  source  code,  object 
code,  and  listings  of  source  and  object 
codes,  regardless  of  medium  are  not 
agency  records.  (This  does  not  include 
the  underlying  data  which  is  processed 
and  produced  by  such  software  and 
which  may  in  some  instances  be  stored 
with  the  software.)  Exceptions  to  this 
position  are  outlined  in  paragraph  (c)  of 
this  section. 

(3)  Anything  that  is  not  a  tangible  or 
documentary  record,  such  as  an 
individual's  memory  or  oral 
communication. 

(4)  Personal  records  of  an  individual 
not  subject  to  agency  creation  or 
retention  requirements,  created  and 
maintained  primarily  for  the 
convenience  of  an  agency  employee, 
and  not  distributed  to  other  agency 
employees  for  their  official  use. 

(5)  Information  stored  within  a 
computer  for  which  there  is  no  existing 
computer  program  for  retrieval  of  the 
requested  information. 

(c)  In  some  instances,  computer 
software  may  have  to  be  treated  as  an 
agency  record  and  processed  under  the 
FOIA.  These  situations  are  rate,  and 
shall  be  treated  on  a  case-by-case  basis. 
Examples  of  when  computer  software 
may  have  to  be  treated  as  an  agency 
record  are: 

(1)  When  the  data  is  embedded  within 
the  software  and  cannot  be  extracted 
without  the  software.  In  this  situation, 
both  the  data  and  the  software  must  be 
reviewed  for  release  or  denial  under  the 
FOIA. 

(2)  Where  the  software  itself  reveals 
information  about  organizations, 
policies,  functions,  decisions,  or 
procedures  of  a  DoD  Component,  such 
as  computer  models  used  to  forecast 
budget  outlays,  calculate  retirement 
system  costs,  or  optimization  models  on 
travel  costs. 

(3)  See  subpart  C  of  this  part  for 
guidance  on  release  determinations  of 
-computer  software. 

(d)  A  record  must  exist  and  be  in  the 
possession  and  control  of  the 
Department  of  Defense  at  the  time  of  the 
request  to  be  considered  subject  to  this 
Regulation  and  the  FOIA.  There  is  no 
obligation  to  create,  compile,  or  obtain  a 
record  to  satisfy  an  FOIA  request. 

(e)  If  unaltered  publications  and 
processed  documents,  such  as 
regulations,  manuals,  maps,  charts,  and 
related  geophysical  materials  are 
available  to  the  public  through  an 
established  distribution  system  with  or 
without  charge,  the  provisions  of  5 
U.S.C  552(a)(3)  normally  do  not  apply 
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and  they  need  not  be  processed  under 
the  FOIA.  In  such  cases.  Components 
should  direct  the  requester  to  the 
appropriate  source  to  obtain  the  record. 

§518.11    OoO  component 

An  element  of  the  Department  of 
Defense,  as  defined  in  {  518.4. 
authorized  to  receive  and  act 
independently  on  POIA  requests.  A  OoD 
Component  has  its  own  initial  denial 
authority  tlDA)  or  appellate  authority, 
and  general  counsel.  The  Department  of 
the  Army  is  a  IXX)  Component. 

§518.12    Initial  d«Rialauttiority(tOA). 

An  official  who  has  been  granted 
authority  by  the  head  of  a  DoD 
Component  to  withhold  records 
requested  under  the  FOIA  for  one  or 
more  of  the  nine  categories  of  records 
exempt  from  mandatory  disclosure.  The 
Department  of  the  Army's  Initial  Denial 
Authoritiea  are  designated  in 
§  518.58(d). 

§5t«.13    AppeHate  authority. 

The  Head  of  the  DoD  Component  or 
the  Component  head's  designee  having 
jurisdiction  of  this  purpose  over  the 
record.  The  Department  of  the  Army's 
appellate  authority  is  the  Office  of 
General  Counsel. 

§518.14    AdnMstraHvei^ipeal. 

A  request  by  a  member  of  the  general 
public,  made  under  the  POIA,  asking  the 
appellate  authority  of  a  DoD  Component 
to  reverse  an  IDA  derision  to  withhold 
all  or  part  of  a  requested  record  or  to 
deny  a  request  for  waiver  or  reduction 
of  fees. 

§518.15    PuMclnterest 

Public  interest  is  official  information 
that  sheds  light  on  an  agency's 
performance  of  its  statutory  duties 
because  the  information  falls  within  the 
statutory  purpose  of  the  FOIA  in 
informing  citizens  about  what  their 
government  is  doing.  That  statutory 
purpose,  however,  is  not  fostered  by 
disclosure  of  information  about  private 
citizens  that  is  accumulated  in  various 
governmental  files  that  reveals  little  or 
nothing  about  an  agency's  or  ofTiciars 
own  conduct 

§  518.16    Electronic  data. 

Electronic  data  are  those  records  and 
information  which  are  created,  stored, 
and  retrievable  by  electronic  means. 
This  does  not  include  computer 
software,  which  is  the  tool  by  Madb  to 
create,  store,  or  retrieve  electronic  data. 
See  §  5ia.l0  {bM2J  and  {cj  for  a 
discussion  of  computer  software . 


§518.17    Law  enforcament  Invaaligatiaii. 

An  investigation  conducted  by  a 
command  or  agency  for  law 
enforconent  purposes  relating  to  crime, 
waste,  or  fraud  or  for  national  security 
reasons.  Such  investigations  may 
include  gathering  evidence  for  criminal 
prosecutions  and  for  civil  or  regulatory 
proceedings. 

Policy 

§518.18    Compliance  with  the  FOIA. 
DoD  personnel  are  expected  to 
comply  with  the  provisions  of  the  FOIA 
and  this  Regulation  in  both  letter  and 
spirit.  This  strict  acUierence  is  necessary 
to  provide  uniformity  in  the 
implementation  of  the  DoD  POIA 
Program  and  to  create  conditions  that 
will  promote  public  trust. 

§518.19    Openness  with  ttwpubNc. 

The  Department  of  Defense  shall 
conduct  its  activities  in  an  open  manner 
consistent  with  the  need  for  security  and 
adherence  to  other  requirements  of  law 
and  regulation.  Records  not  specifically 
exempt  from  disclosiue  under  the  Act 
shall,  upon  request,  be  made  readily 
accessible  to  the  public  in  accordance 
with  rules  promulgated  by  competent 
authority,  whether  or  not  the  Act  is 
invoked. 

(a)  Operations  Security  (OPSEC).  DA 
officials  who  release  records  under  the 
FOIA  must  also  consider  OPSEC  The 
Army  implementiitg  directive  is  AR  530- 
1.  Section  518.53  of  this  publication  gives 
the  procedure  for  FOIA  personnel  and 
the  IDA  to  follow  when  a  FOIA  raciest 
appears  to  involve  OPSEC  |j 

(b)  DA  Form  494A-A.  This  form  ITsts 
references  and  toformation  frequently 
used  for  FOIA  requests  related  to 
OPSEC.  Persons  who  routinely  deal  with 
the  public  (by  telephone  or  letter)  on 
such  requests  should  keep  the  form  on 
their  desks  as  «  guide.  DA  Form  4948-R 
(Freedom  of  Information  Act  (POIA)/ 
Operations  Security  (OPSEC)  Desk  Top 
Guide)  will  be  locally  reproduced  on  8% 
X  11-inch  paper.  A  copy  for  reproduction 
(wrposes  is  located  at  the  back  of  this 
regulation.  The  name  and  telephone 
number  of  the  command  POIA/OPSEC 
adviser  will  be  entered  on  the  form. 

§  518.20    Avoidance  of  procedural 
obstacles. 

DoD  Components  shall  ensure  that 
procedural  matters  do  not  unnecessarily 
impede  a  requester  from  obtaining  DoD 
records  promptly.  Components  shall 
provide  assistance  to  requesters  to  help 
them  understand  and  comply  with 
procedures  established  by  this 
regulation  and  any  supplemental 
regulations  published  by  the  DoD 
Components. 


§  518.21    ^ompt  action  on  requests. 

When  a  member  of  the  puWic 
complies  with  the  procedures 
established  in  this  part  for  obtaining 
DoD  records,  the  request  shall  receive 
prompt  attention:  a  reply  shall  be 
dispatched  within  10  working  days, 
unless  a  delay  is  authorized.  When  a 
Component  has  a  significant  number  of 
requests,  e.g..  10  or  more,  the  requests 
shall  be  processed  in  order  of  receipt  A 
DoD  (Component  may  expedite  action  on 
a  request  regardless  of  its  ranking 
within  the  order  of  receipt  upon  a 
showing  of  exceptional  need  or  urgency. 
Exceptional  need  or  urgency  is 
determined  at  the  discretion  of  the 
component  processing  the  request 

(a)  The  10-day  period  prescribed  for 
review  of  initial  requests  under  the 
FOIA  (5  U.S.C.  552(aK6))  starts  only 
when  the  request — 

(1)  Is  in  writing. 

(2)  Reasonably  describes  the  record 
requested. 

(3)  Is  received  by  the  proper  official   ° 
designated  to  answer  the  request  (see 
appendix  B  to  this  part). 

(4)  Meets  the  procedural  requirements 
of  this  part  (see  §  518.85(b)(9)). 

(b)  All  requests  shall  refer  explicitly 
or  implicitly  to  the  Freedom  of 
Information  Act  to  ensure  their  prompt 
recognition  as  FOIA  actions. 

(c)  Members  of  the  public  who  make 
FOIA  requests  should  carefully  follow 
the  guidance  in  this  part.  They  should 
send  requests  to  the  oIRoe  that  has  the 
desired  record  or  to  a  specific  agency 
FOIA  official  for  referral  The  Army 
Freedom  of  information  and  Privacy  Act 
Division.  Information  Systems 
Command,  Attn:  ASQNS-OF-F.  room 
1146.  Hoffman  Building  I,  Alexandria, 
VA  22331-0301  can  supply  correct 
addresses. 

(d)  See  Army  Regulation  340-21  for 
Privacy  Act  procedures. 

§  518.22    Use  of  exemptions. 

(a)  It  is  the  DoD  policy  to  make 
records  publicly  available,  unless  they 
qualify  for  exemption  under  one  or  more 
of  the  nine  exemptions.  Components 
(IDA)  may  elect  to  make  a  discretionary 
release,  however,  a  discretionary 
release  is  generally  not  appropriate  for 
records  exempt  under  exemptions  1. 3. 4, 
6.  and  7(c).  Exemptions  4.  6.  and  7{c) 
cannot  be  claimed  when  the  requester  is 
the  submitter  of  the  information. 

(b)  Paris  of  a  requested  record  may  be 
exempt  from  disclosure  under  the  FOiA. 
The  proper  DA  official  may  delete 
exempt  informatioo  and  release  the 
remainder  to  the  requester.  The  proper 
official  also  has  the  discretion  under  the 
FOIA  to  release  exempt  information:  he 
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or  she  must  exercise  this  discretion  in  a 
reasonable  manner,  within  regulations. 
The  excises  copies  shall  reflect  the 
denied  information  by  means  of 
BLACKENED  areas,  which  are 
SUF71CIENTLY  BLACKENED  as  to 
reveal  no  information.  The  best  means 
to  ensure  illegibility  is  to  cut  out  the 
information  trom  a  copy  of  the 
document  and  reproduce  the 
appropriate  pages.  If  the  document  is 
classified,  all  classification  markings 
shall  be  lined  through  with  a  single 
black  line,  which  still  allows  the 
marking  to  be  read.  The  document  shall 
then  be  stamped  "Unclassified". 

§518.23    Public  domain. 

Nonexempt  records  released  under 
the  authority  of  this  part  are  considered 
to  be  in  the  public  domain.  Such  records 
may  also  be  made  available  in 
Components'  reading  rooms  to  facilitate 
public  access.  Exempt  records  released 
pursuant  to  this  part  or  other  statutory 
or  regulatory  authority,  however,  may 
be  considered  to  be  in  the  public  domain 
only  when  their  release  constitutes  a 
waiver  of  the  FOIA  exemption.  When 
the  release  does  not  constitute  such  a 
waiver,  such  as  when  disclosure  is  made 
to  a  properly  constituted  advisory 
committee  or  to  a  Congressional 
Committee,  the  released  records  do  not 
lose  their  exempt  status.  Also,  while 
authority  may  exist  to  disclose  records' 
to  individuals  in  their  official  capacity, 
the  provisions  of  this  part  apply  if  the 
same  individual  seeks  the  records  in  a 
private  or  personal  capacity. 

§  518.24    Creating  a  record. 

(a)  A  record  must  exist  and  be  in  the 
possession  and  control  of  the 
Department  of  Defense  at  the  time  of  the 
search  to  be  considered  subject  to  this 
part  and  the  FOIA.  Mere  possession  of  a 
record  does  not  presume  departmental 
control  and  such  records,  or  identifiable 
portions  thereof,  would  be  referred  to 
the  originating  Agency  for  direct 
response  to  the  requester.  There  is  no 
obligation  to  create  not  compile  a  record 
to  satisfy  an  FOIA  request.  A  DoD 
Component,  however,  may  compile  a 
new  record  when  so  doing  would  result 
in  a  more  useful  response  to  the 
requester,  or  be  less  burdensome  to  the 
agency  than  providing  existing  records, 
and  the  requester  does  not  object.  Cost 
of  creating  or  compiling  such  a  record 
may  not  be  charged  to  the  requester 
unless  the  fee  for  creating  the  record  is 
equal  to  or  less  than  the  fee  which 
would  be  charged  for  providing  the 
existing  record. 

(b)  With  respect  to  electronic  data,  the 
issue  of  whether  records  are  actually 
created  or  merely  extracted  from  an 


existing  database  is  not  always  readily 
apparent.  Consequently,  when 
responding  to  FOIA  requests  for 
electronic  data  where  creation  of  record, 
programming,  or  particular  format  are 
questionable,  in  other  words,  if  the 
capability  exists  to  respond  to  the 
request,  and  the  effort  would  be  a 
business  as  usual  approach,  then  the 
request  should  be  processed.  However, 
the  request  need  not  be  processed 
where  the  capability  to  respond  does 
not  exist  without  a  significant 
expenditure  of  resources,  thus  not  being 
a  normal  business  as  usual  approach. 

(c)  Requested  records,  or  portions 
thereof,  may  be  located  at  several  Army 
o^ices.  The  official  receiving  the  FOIA 
request  will  refer  it  to  those  other  offices 
for  a  direct  reply  if — 

(1)  The  information  must  be  reviewed 
for  release  under  the  FOIA;  and 

(2)  Assembling  the  information  would 
interfere  materially  with  DA  operations 
at  the  site  first  receiving  the  request. 

§  518.25    Daacrlption  of  requested  record. 

(a)  Identification  of  the  record  desired 
is  the  responsibility  of  the  member  of 
the  public  who  requests  a  record.  The 
requester  must  provide  a  description  of 
the  desired  reco~d.  that  enables  the 
Government  to  locate  the  record  with  a 
reasonable  amount  of  effort.  The  Act 
does  not  authorize  "fishing  expeditions." 
When  a  DoD  Component  receives  a 
request  that  does  not  "reasonably 
describe"  the  requested  record,  it  shall 
notify  the  requester  of  the  defect.  The 
defect  should  be  highlighted  in  a 
specificity  letter,  asking  the  requester  to 
provide  the  type  of  information  outlined 
below  in  9  518.61(b)  of  this  publication. 
Components  are  not  obligated  to  act  on 
the  request  until  the  requester  responds 
to  the  specificity  letter.  When 
practicable.  Components  shall  offer 
assistance  to  the  requester  in  identifying 
the  records  sought  and  in  reformulating 
the  request  to  reduce  the  burden  on  the 
agency  in  complying  with  the  Act.  DA 
officials  will  reply  to  unclear  requests 
by  letter.  Tlie  letter  will — 

(1)  Describe  the  defects  in  the  request. 

(2)  Explain  the  types  of  information  in 
paragraph  (b)  of  this  section,  and  ask 
the  requester  for  such  information. 

(3)  Explain  that  no  action  will  be 
taken  on  the  request  until  the  requester 
replies  to  the  letter. 

(b)  The  following  guidelines  are    u 
provided  to  deal  with  "fishing 
expedition"  requests  and  are  based  on 
the  principle  of  reasonable  effort. 
Descriptive  information  about  a  record 
may  be  divided  into  two  broad 
categories. 

(1)  Category  I  is  file-related  and 
includes  information  such  as  type  of 


record  (for  example,  memorandum), 
title,  index  citation,  subject  area,  date 
the  record  was  created,  and  originator. 

(2)  Category  II  is  event-related  and 
includes  the  circumstances  that  resulted 
in  the  record  being  created  or  the  date 
and  circumstances  surrounding  the 
event  the  record  covers. 

(c)  Generally,  a  record  is  not 
reasonably  described  unless  the 
description  contains  sufficient  Category 

I  information  to  permit  the  conduct  of  an 
organized,  nonrandom  search  based  on 
the  Component's  filing  arrangements 
and  existing  retrieval  systems,  or  unless 
the  record  contains  sufficient  Category 

II  information  to  permit  inference  of  the 
Category  I  elements  needed  to  conduct 
such  a  search. 

(d)  The  following  guidelines  deal  with 
requests  for  personal  records. 
Ordinarily,  when  personal  identifiers 
are  provided  only  in  connection  with  a 
request  for  records  concerning  the 
requester,  only  records  retrievable  by 
personal  identifiers  need  be  searched. 
Search  for  such  records  may  be 
conducted  under  Privacy  Act 
procedures.  No  record  may  be  denied 
that  is  releasable  under  the  FOIA. 

(e)  The  above  guidelines 
notwithstanding,  the  decision  of  the 
DoD  Component  concerning 
reasonableness  of  description  must  be 
based  on  knowledge  of  its  files.  If  the 
description  enables  DoD  Component 
personnel  with  reasonable  effort,  the 
description  is  adequate. 

9S18.26    Referraia. 

(a)  A  request  received  by  a  DoD 
Component  having  no  records 
responsive  to  a  request  shall  be  referred 
routinely  to  another  DoD  Component,  if 
the  other  Component  confirms  that  It 
has  the  requested  record,  and  this  belief 
can  be  confirmed  by  the  other  DoD 
Component.  In  cases  where  the 
Component  receiving  the  request  has 
reason  to  believe  that  the  existence  or 
nonexistence  of  the  record  may  in  itself 
be  classified,  that  Component  will 
consult  the  DoD  Component  having 
cognizance  over  the  record  in  question 
before  referring  the  request.  If  the  DoD 
Component  that  is  consulted  determines 
that  the  existence  or  nonexistence  of  the 
record  is  in  itself  classified,  the 
requester  shall  be  so  notified  by  the 
DoD  Component  originally  receiving  the 
request,  and  no  referral  shall  take  place. 
Otherwise,  the  request  shall  be  referred 
to  the  other  DoD  Component,  and  the 
requester  shall  be  notified  of  any  such 
referral.  Any  DoD  Component  receiving 
a  request  that  has  been  misaddressed 
shall  refer  the  request  to  the  proper 
address  and  advise  the  requester. 
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Within  the  Anny,  referrals  will  be  made 
directly  to  offices  that  may  hav«  custody 
of  requested  records.  If  the  office 
recdviog  the  FOIA  request  does  not 
know  where  the  requested  records  are 
located,  the  request  and  an  explanatory 
cover  letter  will  be  forwarded  to  The 
Army  Freedom  of  Information  and 
Privacy  Act  Division,  Information 
Systems  Command,  Attn:  ASQNS-OP- 
F,  room  1146,  HofTman  Building  L 
Alexandria.  VA  22331-0301. 

(b)  Whenever  a  record  or  a  portion  of 
a  record  is,  after  prior  consultation, 
referred  to  another  DoD  Component  or 
to  a  Government  agency  outside  of  the 
Department  of  Defense  for  a  release 
determination  and  direct  response,  the 
requester  shall  be  informed  of  the 
referral.  Referred  records  shall  only  be 
identified  to  the  extent  consistent  with 
security  requirements. 

(c)  A  DoD  Component  shall  refer  an 
FCMA  request  for  a  classified  record  that 
it  holds  to  another  DoD  Component  or 
agency  outside  the  Department  of 
Defense,  if  the  record  originated  in  the 
other  DoD  Component  or  outside  agency 
or  if  the  classification  is  derivative.  In 
this  situation,  provide  the  record  and  a 
release  recommendation  on  the  record 
with  the  referral  action. 

(d)  A  DoD  Component  may  also  refer 
a  request  for  a  record  that  it  originated 
to  another  DoD  Component  or  agency 
when  the  record  was  created  for  the  use 
of  the  other  DoD  Component  or  agency. 
The  DoD  Component  or  agency  for 
which  the  record  was  created  may  have 
an  equally  valid  interest  in  withholding 
the  record  as  the  DoD  Component  that 
created  the  record.  In  such  situations, 
provide  the  record  and  a  release 
recommendation  on  the  record  with  the 
referral  action.  An  example  of  such  a 
situation  is  a  request  for  audit  reports 
prepared  by  the  Defense  Contract  Audit 
Agency.  These  advisory  reports  are 
prepared  for  the  use  of  contracting 
officers  and  their  release  to  the  audited 
contractor  shall  be  at  the  discretion  of 
the  contracting  officer.  Any  FOLA 
request  shall  be  referred  to  the 
appropriate  contracting  officer  and  the 
requester  shall  be  notified  of  the 
referral 

(e}  Within  the  Department  of  Defense, 
a  Component  shall  ordinarily  refer  an 
FOIA  request  for  a  record  that  it  holds, 
but  that  was  originated  by  another  DoD 
Component  or  that  contains  substantial 
information  obtained  from  another  DoD 
Component,  to  that  Component  for 
direct  response,  after  direct 
coordination  and  obtaining  concurrence 
from  the  Component  The  requester  then 
shall  be  notified  of  such  referral.  DoD 
Components  shall  not,  in  any  case, 
release  or  deny  such  records  without 


prior  constiltation  with  the  other  DoD 
Component. 

(f)  DoD  Components  that  receive 
referred  requests  shall  ansMrer  them  in 
acoordance  with  the  time  hmits 
established  by  the  FOIA  and  this 
Regulation.  Those  time  limits  shall  begin 
to  run  upon  receipt  of  the  referral  by  the 
official  designated  to  respond. 

(g}  Agencies  outside  thie  Department 
of  Defense  that  are  subject  to  the  FOIA: 

(1)  A  Component  may  refer  as  FOIA 
request  for  any  record  that  originated  in 
an  agency  outside  the  DoD  or  that  is 
based  on  information  obtained  from  an 
outside  agency  to  the  agency  for  direct 
response  to  the  requester  after 
coordination  with  the  outside  agency,  if 
that  agency  is  subject  to  FOIA. 
Otherwise,  the  Component  must 
respond  to  the  request 

(2)  A  DoD  Component  shall  refer  to 
the  agency  that  provided  the  record  any 
FOIA  request  for  investigative, 
intelligence,  or  any  other  tj^je  of  records 
that  are  on  loan  to  the  Department  of 
Defense  for  a  specific  purpose,  if  the 
records  are  restricted  from  further 
release  and  so  marked.  However,  if  for 
investigative  or  intelligence  purposes, 
the  outside  agency  desires  anonymity,  a 
Component  may  only  respond  directly  to 
the  requester  after  coordination  with  the 
outside  agency. 

(3)  Notwithstanding  anything  to  the 
contrary  in  i  518.26,  a  Component  shall 
notify  requesters  seeking  National 
Security  Council  (NSC)  or  White  House 
documents  that  they  should  write 
directly  to  the  NSC  or  White  House  for 
such  documents.  DoD  documents  in 
which  the  NSC  or  White  House  has  a 
concurrent  reviewing  interest  shall  be 
forwarded  to  the  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs) 
(OASD(PA)).  Attn:  Directorate  For 
Freedom  of  Information  and  Security 
Review  (DFOISR),  which  shall  effect 
coordination  with  the  NSC  or  White 
House,  and  return  the  documents  to  the 
originating  agency  after  NSC  review  and 
determination.  NSC  or  White  House 
documents  discovered  in  Components' 
files  which  are  responsive  to  the  FOIA 
request  shall  be  forwarded  to 
OASD(PA).  Attn:  DFOISR.  for 
subsequent  coordination  with  the  NSC 
or  White  House,  and  returned  to  the 
Component  with  a  release 
determination. 

(h)  To  the  extent  referrals  are 
consistent  with  the  (mlicies  expressed 
by  this  paragraph,  referrals  between 
offices  of  the  same  DoD  Component  are 
authorized. 

(i)  On  occasion,  the  Department  of 
Defense  receives  FOIA  requests  for 
General  Accounting  Office  (GAO) 
documents  containing  DoD  information. 


Even  though  the  GAO  is  outside  the 
Executive  Branch,  and  not  subject  to  the 
FOIA.  aU  FOIA  requests  for  GAO 
documents  containing  DoD  information 
received  either  from  the  public  or  on 
referral  from  the  GAO,  will  be 
processed  under  the  provisions  of  the 
FOIA.  In  DA.  requests  received  for  GAO 
documents  that  contain  classified  Army 
information  will  be  handled  by  the 
Army  Inspector  General's  Office. 

§518.27    Authentication. 

Records  provided  under  this  Part  shall 
be  authenticated  with  an  appropriate 
seal,  whenever  necessary,  to  fnlRH  an 
o^icial  Government  or  other  legal 
function.  This  service,  however,  is  in 
addition  to  that  required  under  the  FOIA 
and  is  not  included  in  the  FOIA  fee 
schedule.  DoD  Components  may  chatge 
for  the  service  at  a  rate  of  $5.20  for  each 
authentication. 

§  51S.28    Unified  and  specified  commandt. 

(a)  The  Unified  CtMiunands  are  placed 
under  the  jurisdiction  of  the  OSD, 
instead  of  the  administering  MiUtary 
Department,  only  for  the  purpose  of 
administering  the  DoD  FOIA  Program. 
This  policy  represents  an  exception  to 
the  policies  directed  in  DoD  Directive 
5100.3  (reference  (f));  it  authorizes  and 
requires  the  Unified  Commands  to 
process  Freedom  of  Information  (FOIJ 
requests  in  accordance  with  DoD 
Directive  5400.7  (reference  (b)]  and  this 
Regulation.  The  Unified  Coinmands 
shall  forward  direcUy  to  the  OASD(PA). 
all  correspondence  associated  with  the 
appeal  of  an  initial  denial  for  records 
under  the  provisions  of  the  POIA. 
Procedures  to  effect  this  administrative 
requirement  are  outlined  in  appendix  A. 
For  Army  components  of  unified 
commands,  if  the  requested  records  are 
joint  documents,  process  the  FOIA 
request  throu^  unified  command 
chaimels.  If  the  requested  documents 
are  Army-unique,  process  the  FOIA 
request  through  Army  channels. 

(b)  The  Specified  Commands  remain 
under  the  jurisdiction  of  the 
administering  Military  Department.  The 
Commands  shall  designate  IDAs  within 
their  headquarters;  however,  the 
appellate  authority  shall  reside  with  the 
Military  Department 

9  518.29    Retationshipl>etw«en  the  POIA 
and  the  Privacy  Act  (PA). 

Not  all  requesters  are  loiowledgeable 
of  the  appropriate  statutory  authority  to 
cite  when  requesting  records.  In  some 
instances,  they  may  cite  neither  Act.  but 
will  imply  one  or  both  Acts.  For  these 
reasons,  the  following  guidelines  are 
provided  to  ensure  that  requesters 
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receive  the  greatest  amount  of  access 
rights  under  both  Acts: 

(a)  Requesters  who  seek  records 
about  themselves  contained  in  a  PA 
system  of  records  and  who  cite  or  imply 
the  PA,  will  have  their  requests 
processed  under  the  provisions  of  the 
PA. 

(b)  Requesters  who  seek  records 
about  themselves  which  are  not 
contained  in  a  PA  system  of  records  and 
who  cite  or  imply  the  PA,  will  have  their 
requests  processed  under  the  provisions 
of  the  FOIA,  since  they  have  no  access 
under  the  PA. 

(c)  Requesters  who  seek  records  about 
themselves  which  are  contained  in  a  PA 
system  of  records  and  who  cite  or  imply 
the  FOIA  or  both  Acts  will  have  their 
requests  processed  under  the  time  limits 
of  the  FOIA  and  the  exemptions  and 
fees  of  the  PA.  This  is  appropriate  since 
greater  access  will  be  received  under 
the  PA. 

(d)  Requesters  who  seek  access  to 
agency  records  and  who  cite  or  imply 
the  PA  and  FOIA.  will  have  their 
requests  processed  under  the  FOIA. 

(e)  Requesters  should  be  advised  in 
final  responses  why  their  request  was 
processed  under  a  particular  Act. 

§  518.30    Records  management 

FOIA  records  shall  be  maintained  and 
disposed  of  in  accordance  with  DoD 
Component  Disposition  instructions  and 
schedules.  See  AR  25-400-2.  AR  25-1 
contains  Army  policy  for  records 
management  requirements  in  the  life 
cycle  management  of  information. 
Information  access  and  release,  to 
include  potential  electronic  access  by 
the  public  will  be  considered  during 
information  systems  design. 

Subpart  B — FOIA  Reading  Rooms 
Requirements 

§  518.31    Reading  room. 

Each  Component  shall  provide  an 
appropriate  facility  or  facilities  where 
the  public  may  inspect  and  copy  or  have 
copied  the  materials  described  below.  In 
addition  to  the  materials  described 
below,  Components  may  elect  to  place 
other  documents  in  their  reading  room 
as  a  means  to  provide  public  access  to 
such  documents.  DoD  Components  may 
share  reading  room  facilities  if  the 
public  is  not  unduly  inconvenienced. 
When  appropriate,  the  cost  of  copying 
may  be  imposed  on  the  person 
requesting  the  material  in  accordance 
with  the  provisions  of  subpart  F  of  this 
part.  The  Army  FOIA  Reading  Room  is 
operated  by  The  Freedom  of  Information 
and  Privacy  Act  Division.  Information 
Systems  Command  It  is  located  in  room 


1146.  Hoffman  Building  I,  2461 
Eisenhower  Avenue.  Alexandria,  VA 
22331-0301.  It  is  open  from  0800  to  1530 
Monday  through  Friday,  except 
holidays. 

§518.32    Material  «vaitobtlity. 

The  FOIA  requires  that  so-called 
"(a)(2)"  materials  shall  be  made 
available  in  the  FOIA  reading  room  for 
inspection  and  copying,  unless  such 
materials  are  published  and  copies  are 
offered  for  sale.  Identifying  details  that, 
if  revealed,  would  create  a  clearly 
unwarranted  invasion  of  personal 
privacy  may  be  deleted  from  "(a)(2)" 
materials  made  available  for  inspection 
and  copying.  In  every  case,  justification 
for  the  deletion  must  be  fully  explained 
in  writing.  However,  a  DoD  Component 
may  publish  in  the  Federal  Register  a 
description  of  the  basis  upon  which  it 
will  delete  identifying  details  of 
particular  types  of  documents  to  avoid 
clearly  unwarranted  invasions  of 
privacy.  In  appropriate  cases,  the  DoD 
Component  may  refer  to  this  description 
rather  than  write  a  separate  justification 
for  each  deletion.  So-called  "(a)(2)" 
materials  are: 

(a)  Final  opinions,  including 
concurring  and  dissenting  opinions,  and 
orders  made  in  the  adjudication  of 
cases,  as  defined  in  5  U.S.C.  551 
(reference  (gj),  that  may  be  cited,  used, 
or  relied  upon  as  precedents  in  future 
adjudications. 

(b)  Statements  of  policy  and 
interpretations  that  have  been  adopted 
by  the  agency  and  are  not  published  in 
the  Federal  Register. 

(c)  Administrative  staff  manuals  and 
instructions,  or  portions  thereof,  that 
establish  DoD  policy  or  interpretations 
of  policy  that  affect  a  member  of  the 
public.  This  provision  does  not  apply  to 
instructions  for  employees  on  tactics 
and  techniques  to  be  used  in  performing 
their  duties,  or  to  instructiohs  relating 
only  to  the  internal  management  of  the 
DoD  Component.  Examples  of  manuals 
and  instructions  not  normally  made 
available  are: 

(1)  Those  issued  for  audit, 
investigation,  and  inspection  purposes, 
or  those  that  prescribe  operational 
tactics,  standards  of  performance,  or 
criteria  for  defense,  prosecution,  or 
settlement  of  cases. 

(2)  Operations  and  maintenance 
manuals  and  technical  information 
concerning  munitions,  equipment, 
systems,  and  foreign  intelligence 
operations. 

Indexes 

§518.33    ''(a)<2)"  materials, 
(a)  Each  DoD  Component  shall 


maintain  in  each  facihty  prescribed  in 
S  518.31,  an  index  of  materials  described 
in  S  518.4,  that  are  issued,  adopted,  or 
promulgated,  after  ]uly  4. 1967.  No 
"(a)(2)"  materials  issued,  promulgated, 
or  adopted  after  July  4. 1967  that  are  not 
indexed  and  either  made  available  or 
published  may  be  relied  upon,  used  or 
cited  as  precedent  against  any 
individual  unless  such  individual  has 
actual  and  timely  notice  of  the  contents 
of  such  materials.  Such  materials  issued, 
promulgated,  or  adopted  before  July  4, 
1967,  need  not  be  indexed,  but  must  be 
made  available  upon  request  if  not 
exempted  under  this  Regulation. 

(b)  Each  DoD  Component  shall 
promptly  publish  quarterly  or  more 
frequently,  and  distribute,  by  sale  or 
otherwise,  copies  of  each  index  of 
"(a)(2)"  materials  or  supplements 
thereto  unless  it  publishes  in  the  Federal 
Register  an  order  containing  a 
determination  that  publication  is 
unnecessary  and  impracticable.  A  copy 
of  each  index  or  supplement  not 
published  shall  be  provided  to  a 
requester  at  a  cost  not  to  exceed  the 
direct  cost  of  duplication  as  set  forth  in 
subpart  F. 

(c)  Each  index  of  "(a)(2)"  materials  or 
supplement  thereto  shall  be  arranged 
topically  or  by  descriptive  words  rather 
than  by  case  name  or  numbering  system 
so  that  members  of  the  public  can 
readily  locate  material.  Case  name  and 
numbering  arrangements,  however,  may 
also  be  included  for  DoD  Component 
convenience. 

§  518.34    Other  materials. 

(a)  Any  available  index  of  DoD 
Component  material  published  in  the 
Federal  Register,  such  as  material 
required  to  be  published  by  section 
552(a)(1)  of  the  FOIA,  shall  be  made 
available  in  DoD  Component  FOIA 
reading  rooms.  Army  "(a)(2)"  materials 
are  published  in  DA  Pam  25-30. 

(b)  Although  not  required  to  be  made 
available  in  response  to  FOIA  requests 
or  made  available  in  FOIA  Reading 
Rooms,  "(a)(1)"  materials  shall,  when 
feasible,  be  made  available  in  FOIA 
reading  rooms  for  inspection  and 
copying.  Examples  of  "(a)(1)"  materials 
are:  descriptions  of  an  agency's  central 
and  field  organization,  and  to  the  extent 
they  affect  the  public,  rules  of 
procedures,  descriptions  of  forms 
available,  instruction  as  to  the  scope 
and  contents  of  papers,  reports,  or 
examinations,  and  any  amendment, 
revision,  or  report  of  the 
aforementioned. 
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Subpart  C— Exemptions 
General  Provisions 
§51S.35    General 

Records  that  meet  the  exemption 
criteria  in  the  exemption  part  of  subpart 
C  may  be  withheld  from  public 
disclosure  and  need  not  be  published  in 
the  Federal  Register,  made  available  in 
a  library  reading  room,  or  provided  in 
response  to  an  FOIA  request. 

§  518.36    Jeopardy  of  government  interest 

An  exempted  record,  other  than  those 
being  withheld  pursuant  to  Exemptions 
1.  3  or  6.  shall  be  made  available  upon 
the  request  of  any  individual  when,  in 
the  judgment  of  the  releasing  DoD 
Component  or  higher  authority,  no 
jeopardy  to  government  interest  would 
be  served  by  release.  It  is  appropriate 
for  DoD  Components  to  use  their 
discretionary  authority  on  a  case-by- 
case  basis  in  the  release  of  given 
records.  If  a  DoD  Component  determines 
that  a  record  requested  under  the  FOIA 
meets  the  Exemption  4  withholding 
criteria  set  forth  in  this  publication,  the 
DoD  Component  shall  not  ordinarily 
exercise  its  discretionary  power  to 
release,  absent  circumstances  in  which 
a  compelling  public  interest  will  be 
served  by  release  of  that  record.  Further 
guidance  on  this  issue  may  be  found  in 
§  518.37,  Number  4.  and  §  518.65. 

Exemptions 

518.37    FOIA  exemption*. 

The  following  types  of  records  may  be 
withheld  by  the  IDA  in  whole  or  in  part 
from  public  disclosure  under  the  FOIA, 
unless  otherwise  prescribed  by  law.  A 
discretionary  release  (also  see  \  518.23) 
to  one  requester  may  preclude  the 
withholding  of  the  same  record  under  a 
FOIA  exemption  if  the  record  is 
subsequently  requested  by  someone 
else.  In  applying  exemptions,  the 
identity  of  the  requester  and  the  purpose 
for  which  the  record  is  sought  are 
irrelevant  with  the  exception  that  an 
exemption  may  not  be  invoked  where 
the  particular  interest  to  be  protected  is 
the  requester's  privacy  interest. 

(a)  Number  1.  Those  properly  and 
currently  classified  in  the  interest  of 
national  defense  or  foreign  policy,  as 
specifically  authorized  under  the  criteria 
established  by  executive  order  and 
implemented  by  regulations,  such  as 
DoD  5200.1-R  (reference  h).  Although 
material  is  not  classified  at  the  time  of 
the  FOIA  request,  a  classification 
review  may  be  undertaken  to  determine 
whether  the  information  should  be 
classified.  The  procedures  in 
§  518.53(c)(4)  apply.  In  addition,  this 


exemption  shall  be  invoked  when  the 
following  situations  are  apparent: 

(1)  The  fact  of  the  existence  or 
nonexistence  of  a  record  would  itself 
reveal  classified  information.  In  this 
situation.  Components  shall  neither 
confirm  nor  deny  the  existence  or 
nonexistence  of  the  record  being 
requested.  A  "refusal  to  confirm  or 
deny"  response  must  be  used 
consistently,  not  only  when  a  record 
exists,  but  also  when  a  record  does  not 
exist.  Otherwise,  the  pattern  of  using  a 
"no  record"  response  when  a  record 
does  not  exist,  and  a  "refusal  to  confirm 
or  deny"  when  a  record  does  exist  will 
itself  disclose  national  security 
information. 

(2)  Information  that  concerns  one  or 
more  of  the  classification  categories 
established  by  executive  order  and  DoD 
5200.1-R  (reference  (h))  shall  be 
classified  if  its  unauthorized  disclosure, 
either  by  itself  or  in  the  context  of  other 
information,  reasonably  could  be 
expected  to  cause  damage  to  the 
national  security. 

(b)  Number  2.  Those  related  solely  to 
the  internal  personnel  rules  and 
practices  of  DoD  or  any  of  its 
Components.  This  exemption  has  two 
profiles,  high  b2  and  low  b2. 

(1)  Records  qualifying  under  high  b2 
are  those  containing  or  constituting 
statitutes.  rules,  regulations,  orders, 
manuals,  directives,  and  instructions  the 
release  of  which  would  allow 
circumvention  of  these  records  thereby 
substantially  hindering  the  effective 
performance  of  a  significant  function  of 
the  DoD.  Examples  include: 

(i)  Those  operating  rules,  guidelines, 
and  manuals  for  DoD  investigators, 
inspectors,  auditors,  or  examiners  that 
must  remain  privileged  in  order  for  the 
DoD  Component  to  fulfill  a  legal 
requirement. 

(ii)  Personnel  and  other  administrative 
matters,  such  as  examination  questions 
and  answers  used  in  training  courses  or 
in  the  determination  of  the  qualification 
of  candidates  for  employment,  entrance 
on  duty,  advancement,  or  promotion. 

(iii)  Computer  software  meeting  the 
standards  of  §  518.10(c),  the  release  of 
which  would  allow  circumvention  of 
statute  or  DoD  rules,  regulations,  orders, 
directives,  or  instructions.  In  this 
situation,  the  use  of  the  software  must 
be  closely  examined  to  ensure  a 
circumvention  possibility  exists. 

(2)  Records  qualifying  under  the  low 
b2  profile  are  those  that  are  trivial  and 
housekeeping  in  nature  for  which  there 
is  no  legitimate  public  interest  or  benefit 
to  be  gained  by  release,  and  it  would 
constitute  an  administrative  burden  to 
process  the  request  in  order  to  disclose 
these  records.  Examples  include:  Rules 


of  personnel's  use  of  parking  facilities  or 
regulation  of  lunch  hours,  statements  of 
policy  as  to  sick  leave,  and  trivial 
administrative  data  such  as  file 
numbers,  mail  routing  stamps,  initials, 
data  processing  notations,  brief 
references  to  previous  communications, 
and  other  like  administrative  markings. 

(3)  Negotiation  and  bargaining 
techniques,  practices,  and  limitations. 

(c)  Number  3.  Those  concerning 
matters  that  a  statute  specifically 
exempts  from  disclosure  by  terms  that 
permit  no  discretion  on  the  issue,  or  in 
accordance  with  criteria  established  by 
that  statute  for  withholding  or  referring 
to  particular  types  of  matters  to  be 
withheld.  Examples  of  statutes  are: 

(1)  National  Security  Agency 
Information  Exemption.  Pub.  L  86-36. 
Section  6  (reference  (c)). 

(2)  Patent  Secrecy,  35  U.S.C.  181-188 
(reference  (i)).  Any  records  containing 
information  relating  to  inventions  that 
are  the  subject  of  patent  applications  on 
which  Patent  Secrecy  Orders  have  been 
issued. 

(3)  Restricted  Data  and  Formerly 
Restricted  Data.  42  U.S.C.  2162 
(reference  (j)). 

(4)  Communication  Intelligence.  18 
U.S.C.  798  (reference  (k)). 

(5)  Authority  to  Withhold  From  Public 
Disclosure  Certain  Technical  Data.  10 
U.S.C.  130  and  DoD  Directive  5230.25 
(reference  (w)  and  (aa)). 

(6)  Confidentiality  of  Medical  Quality 
Records:  Qualified  Immunity 
Participants.  10  U.S.C.  1102  (reference 
(cc)). 

(7)  Physical  Protection  of  Special 
Nuclear  Material:  Limitation  on 
Dissemination  of  Unclassified 
Information.  10  U.S.C.  128  (reference  ii). 

(8)  Protection  of  Intelligence  Sources 
and  Methods.  50  U.S.C.  403(d)(3). 

(d)  Number  4.  Those  containing  trade 
secrets  or  commercial  or  financial 
information  that  a  DoD  Component 
receives  from  a  person  or  organization 
outside  the  Government  with  the 
understanding  that  the  information  or 
record  will  be  retained  on  a  privileged 
or  confidential  basis  in  accordance  with 
the  customary  handling  of  such  records. 
Records  within  the  exemption  must 
contain  trade  secrets,  or  commercial  or 
financial  records,  the  disclosure  of 
which  is  likely  to  cause  substantial 
harm  to  the  competitive  position  of  the 
source  providing  the  information;  impair 
the  Government's  ability  to  obtain 
necessary  information  in  the  future;  or 
impair  some  other  legitimate 
government  interest.  Examples  include 
records  that  contain: 

(1)  Commercial  or  financial 
information  received  in  confidence  in 
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connection  with  loans,  bids,  contracts, 
or  proposals,  as  well  as  other 
information  received  in  confidencevpr 
privileged,  such  as  trade  secrets, 
inventions,  discoveries,  or  other 
proprietary  data. 

(2)  Statistical  data  and  commercial  or 
financial  information  concerning 
contract  performance,  income,  profits, 
losses,  and  expenditures,  if  offered  and 
received  in  confidence  from  a  contractor 
or  potential  contractor. 

(3)  Personal  statements  given  in  the 
course  of  inspections,  investigations,  or 
audits,  when  such  statements  are 
received  in  confidence  from  the 
individual  and  retained  in  confidence 
because  they  reveal  trade  secrets  or 
commercial  or  fmancial  information 
normally  considered  confidential  or 
privileged. 

(4)  Financial  data  provided  in 
confidence  by  private  employers  in 
connection  with  locality  wage  surveys 
that  are  used  to  fix  and  adjust  pay 
schedules  applicable  to  the  prevailing 
wage  rate  of  employees  within  the 
Department  of  Defense. 

(5)  Scientific  and  manufacturing 
processes  or  developments  concerning 
technical  or  scientific  data  or  other 
information  submitted  with  an 
application  for  a  research  grant,  or  with 
a  report  while  research  is  in  progress. 

(6)  Technical  or  scientific  data 
developed  by  a  contractor  or 
subcontractor  exclusively  at  private 
expense,  and  technical  or  scientiHc  data 
developed  in  part  with  Federal  funds 
and  in  part  at  private  expense,  wherein 
the  contractor  or  subcontractor  has 
retained  legitimate  proprietary  interests 
in  such  data  in  accordance  with  10 
U.S.C.  2320-2321  and  DoD  Federal 
Acquisition  Regulation  Supplement 
(DFARS).  subpart  227.4  (references  (aa) 
and  (cc]j.  Technical  data  developed 
exclusively  with  Federal  funds  may  be 
withheld  under  Exemption  Number  3  if 
it  meets  the  criteria  of  10  U.S.C.  130  and 
DoD  Directive  5230.25  (reference  (v)) 
(see  §  5ia37(e)). 

(7)  Computer  software  meeting  the 
conditions  of  section  518.10(c),  which  is 
copyrighted  under  the  Copyright  Act  of 
1976  (17  U.S.C.  106).  the  disclosure  of 
which  would  have  an  adverse  impact  on 
the  potential  market  value  of  a 
copyrighted  work. 

(e)  Number  5.  Except  as  provided  in 
paragraphs  (e)(2)  through  (5)  of  this 
section,  internal  advice, 
recommendations,  and  subjective 
evaluations,  as  contrasted  with  factual 
matters,  that  are  reflected  in  records 
pertaining  to  the  decision-making 
process  of  an  agency,  whether  within  or 
among  agencies  (as  defined  in  5  U.S.C. 
552(e)  (reference  (a)),  or  within  or  among 


DoD  Components.  Also  exempted  are 
records  pertaining  to  the  attorney-client 
privilege  and  the  attorney  work-product 
privilege. 

(1)  Examples  include: 

(i)  The  nonfactual  portions  of  staff 
papers,  to  include  after-action  reports 
and  situation  reports  containing  staff 
evaluations,  advice,  opinions  or 
suggestions. 

(ii)  Advice,  suggestions,  or  evaluations 
prepared  on  behalf  of  the  Department  of 
Defense  by  individual  consultants  or  by 
boards,  committees,  councils,  groups, 
panels,  conferences,  commissions,  task 
forces,  or  other  similar  groups  that  are 
formed  for  the  purpose  of  obtaining 
advice  and  recommendations. 

(iii)  Those  nonfactual  portions  of 
evaluations  by  DoD  Component 
personnel  of  contractors  and  their 
products. 

(iv)  Information  of  a  speculative, 
tentative,  or  evaluative  nature  or  such 
matters  as  proposed  plans  to  procure, 
lease  or  otherwise  acquire  and  dispose 
of  materials,  real  estate,  facilities  or 
functions,  when  such  information  would 
provide  undue  or  unfair  competitive 
advantage  to  private  personal  interests 
or  would  impede  legitimate  Government 
functions. 

(v)  Trade  secret  or  other  confidential 
research  development,  or  commercial 
information  owned  by  the  Government, 
where  premature  release  is  likely  to 
affect  the  Government's  negotiating 
position  or  other  commercial  interests. 

(vi)  Records  that  are  exchanged 
among  agency  personnel  and  within  and 
among  DoD  Components  or  agencies  as 
part  of  the  preparation  for  anticipated 
administrative  proceeding  by  an  agency 
or  litigation  before  any  Federal,  State,  or 
military  court,  as  well  as  records  that 
qualify  for  the  attorney-client  privilege. 

(vii)  Those  portions  of  official  reports 
of  inspection,  reports  of  the  Inspector 
Generals,  audits,  investigations,  or 
sur\'eys  pertaining  to  safety,  security,  or 
the  internal  management, 
administration,  or  operation  of  one  or 
more  DoD  Components,  when  these 
records  have  traditionally  been  treated 
by  the  courts  as  privileged  against 
disclosure  in  litigation. 

(viii)  Computer  software  meeting  the 
standards  of  S  518.10(c),  which  is 
deliberative  in  nature,  the  disclosure  of 
which  would  inhibit  or  chill  the  decision 
making  process.  In  this  situation,  the  use 
of  software  must  be  closely  examined  to 
ensure  its  deliberative  nature. 

(ix)  Planning,  programming,  and 
budgetary  information  which  is  involved 
in  the  defense  plarming  and  resource 
allocation  process  (see  reference  (kk)). 

(2)  If  any  such  intra  or  interagency 
record  or  reasonably  segregable  portion 


of  such  record  hypothetically  would  be 
made  available  routinely  through  the 
"discovery  process"  in  the  course  of 
litigation  with  the  agency,  i.e.,  the 
process  by  which  litigapts  obtain  { 

information  from  each  other  that  is 
relevant  to  the  issues  in  a  trial  or 
hearing;  then  it  should  not  be  withheld 
from  the  general  public  even  though 
discovery  has  not  been  sought  in  actual 
litigation.  If.  however,  the  information 
hypothetically  would  only  be  made 
available  through  the  discovery  process 
by  special  order  of  the  court  based  on 
the  particular  needs  of  a  litigant, 
balanced  against  the  interest  of  the 
agency  in  maintaining  its  confidentiality, 
then  the  record  or  document  need  not  be 
made  available  under  this  Regulation. 
Consult  with  legal  counsel  to  determine 
whether  exemption  5  material  would  be 
routinely  made  available  through  the 
discovery  process. 

(3)  Intra  or  interagency  memoranda  or 
letters  that  are  factual,  or  those 
reasonably  segregable  portions  that  are 
factual,  are  routinely  made  available 
through  "discovery,"  and  shall  be  made 
available  to  a  requester,  unless  the 
factual  material  is  otherwise  exempt 
from  release,  inextricably  intertwined 
with  the  exempt  information,  so 
fragmented  as  to  be  uninformative.  or  so 
redundant  of  information  already 
available  to  the  requester  as  to  provide 
no  new  substantive  information. 

(4)  A  direction  or  order  from  a 
superior  to  a  subordinate,  though 
contained  in  an  internal  communication, 
generally  cannot  be  withheld  from  a 
requester  if  it  constitutes  policy 
guidance  or  a  decision,  as  distinguished 
from  a  discussion  of  preliminary  matters 
or  a  request  for  information  or  advice 
that  would  compromise  the  decision- 
making process. 

(5)  An  internal  communication 
concerning  a  decision  that  subsequently 
has  been  made  a  matter  of  public  record 
must  be  made  available  to  a  requester 
when  the  rationale  for  the  decision  is 
expressly  adopted  or  referenced  in  the 
record  containing  the  decision. 

(f)  Numbers.  Information  in  personnel 
and  medical  files,  as  well  as  similar 
personal  information  in  other  files,  that, 
if  disclosed  to  the  requester  would  result 
in  a  clearly  unwarranted  invasion  of 
personal  privacy.  Release  of  information 
about  an  individual  contained  in  a 
Privacy  Act  System  of  records  that 
would  constitute  a  clearly  unwarranted 
invasion  of  privacy  is  prohibited,  and 
could  subject  the  releaser  to  civil  and 
criminal  penalties. 

(1)  Examples  of  other  files  containing 
personal  information  similar  to  that 
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contained  in  personnel  and  medical  files 
include: 

(i)  Those  compiled  to  evaluate  or 
adjudicate  the  suitability  of  candidates 
for  civilian  employment  or  membership 
in  the  Armed  Forces,  and  the  eligibility 
of  individuals  (civilian,  military,  or 
contractor  employees)  for  security 
clearances,  or  for  access  to  particularly 
sensitive  classified  information. 

(ii)  Files  containing  reports,  records, 
and  other  material  pertaining  to 
personnel  matters  in  which 
administratve  action,  including 
disciplinary  action,  may  be  taken. 

(2)  Home  addresses  are  normally  not 
releasable  without  the  consent  of  the 
individuals  concerned.  In  addition,  the 
release  of  lists  of  DoD  military  and 
civilian  personnel's  names  and  duty 
addresses  who  are  assigned  to  units  that 
are  sensitive,  routinely  deployable,  or 
stationed  in  foreign  territories  can 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(i)  A  privacy  interest  may  exist  jp 
personal  information  even  though  the 
information  has  been  disclosed  at  some 
place  and  time,  if  personal  information 
is  not  freely  available  from  sources 
other  than  the  Federal  Government  a 
privacy  interest  exists  in  its 
nondisclosure.  The  fact  that  the 
Government  expended  funds  to  prepare, 
index  and  maintain  records  on  personal 
information,  and  the  fact  that  a 
requester  invokes  FOIA  to  obtain  these 
records  indicated  the  information  is  not 
freely  available. 

(ii)  Published  telephone  directories, 
organizational  charts,  rosters  and 
similar  materials  for  personnel  assigned 
to  units  that  are  sensitive,  routinely 
deployable,  or  stationed  in  foreign 
territories  are  withholdable  under  this 
exemption. 

(3)  This  exemption  shall  not  be  used 
in  an  attempt  to  protect  the  privacy  of  a 
deceased  person,  but  it  may  be  used  to 
protect  the  privacy  of  the  deceased 
person's  family. 

(4)  Individuals'  personnel,  medical,  or 
similar  file  may  be  withheld  from  them 
or  their  designated  legal  representative 
only  to  the  extent  consistent  with  DoD 
Directive  5400.11  (reference  (d)). 

(5)  A  clearly  unwarranted  invasion  of 
the  privacy  of  the  persons  indentified  in 
a  personnel,  medical  or  similar  record 
may  constitute  a  basis  for  deleting  those 
reasonably  segregable  portions  of  that 
record,  even  when  providing  it  to  the 
subject  of  the  record.  When  withholding 
personal  information  from  the  subject 
record,  legal  counsel  should  first  be 
consulted. 

(6)  Requests  for  access  to  or  release  of 
records,  before  appellate  review,  of 
courts-martial  or  special  courts-martial 


involving  a  bad  conduct  discharge 
should  be  addressed  as  in  appendix  B, 
paragraph  5.  This  guidance  does  not 
preclude  furnishing  records  of  a  trial  to 
an  accused. 

(g)  Number  7.  Records  or  information 
compiled  for  law  enforcement  purposes: 
i.e..  civil,  criminal,  or  military  law. 
including  the  implementation  of 
executive  orders  or  regulations  issued 
pursuant  to  law.  This  exemption  also 
applies  to  law  enforcement 
investigations  such  as  Inspector  General 
investigations.  This  exemption  may  be 
invoked  to  prevent  disclosure  of 
documents  not  originally  created  for. 
but  later  gathered  for  law  enforcement 
purposes. 

(1)  This  exemption  applies,  however, 
only  to  the  extent  that  production  of 
such  law  enforcement  records  or 
information  could  result  in  the  following: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(ii)  Would  deprive  a  person  of  the 
right  to  a  fair  trial  or  to  an  impartial 
adjudication. 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  of  a  living  person, 
including  surviving  family  members  of 
an  individual  identified  in  such  a  record. 

(A)  This  exemption  also  applies  when 
the  fact  of  the  existence  or  nonexistence 
of  a  responsive  record  would  itself 
reveal  personally  private  information, 
and  the  public  interest  in  disclosure  is 
not  sufficient  to  outweigh  the  privacy 
interest.  In  this  situation.  Components 
shall  neither  confirm  nor  deny  the 
existence  or  nonexistence  of  the  record 
being  requested. 

(B)  A  "refusal  to  confirm  or  deny" 
response  must  be  used  consistently,  not 
only  when  a  record  exists,  but  also 
when  a  record  does  not  exist. 
Otherwise,  the  pattern  of  using  a  "no 
records"  response  when  a  record  does 
not  exist  and  a  "refusal  to  confirm  or 
deny"  when  a  record  does  exist  will 
itself  disclose  personally  private 
information. 

(C)  Refusal  to  confirm  or  deny  should 
not  be  used  when  (7)  the  person  whose 
personal  privacy  is  in  jeopardy  has 
provided  the  requester  with  a  waiver  of 
his  or  her  privacy  rights;  or  (2)  the 
person  whose  personal  privacy  is  in 
jeopardy  is  decreased,  and  the  agency  is 
aware  of  the  fact. 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  source  within  the 
Department  of  Defense,  a  State,  local,  or 
foreign  agency  or  authority,  or  any 
private  institution  which  furnishes  the 
information  on  a  confidential  basis. 

(v)  Could  disclose  information 
furnished  from  a  confidential  source  and 


obtained  by  a  criminal  law  enforcement 
authority  in  a  criminal  investigation  or 
by  an  agency  conducting  a  lawful 
national  security  intelligence 
investigation. 

(vi)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law. 

(vii)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(2)  Examples  include: 

(i)  Statements  of  witnesses  and  other 
material  developed  during  the  course  of 
the  investigation  and  all  materials 
prepared  in  connection  with  related 
government  litigation  or  adjudicative 
proceedings. 

(ii)  The  identity  of  firms  or  individuals 
being  investigated  for  alleged 
irregularities  involving  contracting  with 
the  Department  of  Defense  (Army)  when 
no  indictment  has  been  obtained  nor 
any  civil  action  filed  against  them  by  the 
United  States. 

(iii)  Information  obtained  in 
confidence,  expressed  or  implied,  in  the 
course  of  a  criminal  investigation  by  a 
criminal  law  enforcement  agency  or 
office  within  a  DoD  Component,  or  a 
lawful  national  security  intelligence 
investigation  conducted  by  an 
authorized  agency  or  office  within  a 
DoD  Component.  National  security 
intelligence  investigations  include 
background  security  investigations  and 
those  investigations  conducted  for  the 
purpose  of  obtaining  affirmative  or 
counterintelligence  information. 

(3)  The  right  of  individual  litigants  to 
investigative  records  currently  available 
by  law  (such  as,  the  Jencks  Act,  18 
U.S.C.  3500,  reference  (1))  is  not 
diminished. 

(4)  When  the  subject  of  an 
investigative  record  is  the  requester  of 
the  record,  it  may  be  withheld  only  as 
authorized  by  DoD  Directive  5400.11 
(reference  (d)).  The  Army  implementing 
directive  is  AR  340-21. 

(5)  Exclusions.  Excluded  from  the 
above  exemption  are  the  following  two 
situations  applicable  to  the  Department 
of  Defense: 

(i)  Whenever  a  request  is  made  which 
involves  access  to  records  or 
information  compiled  for  law 
enforcement  purposes,  and  the 
investigation  or  proceeding  involves  a 
possible  violation  of  criminal  law  where 
there  is  reason  to  believe  that  the 
subject  of  the  investigation  or 
proceeding  is  unaware  of  its  pendency, 
and  the  disclosure  of  the  existence  of 
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the  records  could  reasonably  be 
expected  to  interfere  with  enforcement 
proceedings,  Components  may,  during 
only  such  times  as  that  circumstance 
continues,  treat  the  records  or 
information  as  not  subject  to  the  FOIA. 
In  such  situation,  the  response  to  the 
requester  will  state  that  no  records  were 
found. 

(ii)  Whenever  informant  records 
maintained  by  a  criminal  law 
enforcement  organization  within  a  DoD 
Component  under  the  informant's  name 
or  personal  identifier  are  requested  by  a 
third  party  using  the  informant's  name 
or  personal  identiHer,  the  Component 
may  treat  the  records  as  not  subject  to 
the  FOIA,  unless  the  informant's  status 
as  an  informant  has  been  officially 
confirmed.  If  it  is  determined  that  the 
records  are  not  subject  to  the  FOIA.  the 
response  to  the  requester  will  state  that 
no  records  were  found. 

(h)  Number  8.  Those  contained  in  or 
related  to  examination,  operation  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  any  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions. 

(i)  Number  9.  Those  containing 
geological  and  geophysical  information 
and  data  (including  maps]  concerning 
wells.    1 1 

Subpart  0— For  Official  Use  Only 
General  Provisions 

§518.38    General 

Information  that  has  not  been  given  a 
security  classification  pursuant  to  the 
criteria  of  an  Executive  Order,  but 
which  may  be  withheld  from  the  public 
for  one  or  more  of  the  reasons  cited  in 
FOIA  exemptions  2  through  9  shall  be 
considered  as  being  for  official  use  only. 
No  other  material  shall  be  considered  or 
marked  "For  Official  Use  Only" 
(FOUO).  and  FOUO  is  not  authorized  as 
an  anemic  form  of  classiHcation  to 
protect  national  security  interests. 

§518.39    Prior  FOUO  application. 

The  prior  application  of  FOUO 
markings  is  not  a  conclusive  basis  for 
withholding  a  record  that  is  requested 
under  the  FOIA.  When  such  a  record  is 
requested,  the  information  in  it  shall  be 
evaluated  to  determine  whether,  under 
current  circumstances,  FOIA 
exemptions  apply  in  withholding  the 
record  or  portions  of  it.  If  any  exemption 
or  exemptions  apply  or  applies,  it  may 
nonetheless  be  released  when  it  is 
determined  that  no  governmental 
interest  will  be  jeopardized  by  its 
release. 


§518.40    Historical  papers. 

Records  such  as  notes,  working 
paper8.^and  drafts  retained  as  historical 
evidence  of  DoD  Component  actions 
enjoy  no  special  status  apart  from  the 
exemptions  under  the  FOIA  (reference 
(a)). 

§  518.41    Tim*  to  mark  records. 

The  marking  of  records  at  the  time  of 
their  creation  provides  notice  of  FOUO 
content  and  facilitates  review  when  a 
record  is  requested  under  the  FOIA. 
Records  requested  under  the  FOIA  that 
do  not  bear  such  markings,  shall  not  be 
assumed  to  be  releasable  without 
examination  for  the  presence  of 
information  that  requires  continued 
protection  and  qualifies  as  exempt  from 
public  release. 

§518.42    DistrilHition  statement 

Information  in  a  technical  document 
that  requires  a  distribution  statement 
pursuant  to  DoD  EHrective  5230.24 
(reference  (m)),  shall  bear  that 
statement  and  may  be  marked  FOUO  as 
appropriate. 

§  518.43    Location  of  markings. 

(a)  An  unclassified  document 
containing  FOUO  information  shall  be 
narked  "For  Official  Use  Only"  in  bold 
letters  at  least  Vie  of  an  inch  high  at  the 
bottom  on  the  outside  of  the  front  cover 
(if  any),  one  each  page  containing  FOUO 
information,  and  on  the  outside  of  the 
back  cover  (if  any). 

(b)  Within  a  classified  document,  an 
individual  page  that  contains  both 
FOUO  and  classified  information  shall 
be  marked  at  the  top  and  bottom  with 
the  highest  security  classification  of 
information  appearing  on  the  page. 

(c)  Within  a  classified  document,  an 
individual  page  that  contains  FOUO 
information  but  no  classified 
information  shall  be  marked  "For 
Official  Use  Only"  at  the  bottom  of  the 
page.  The  paragraphs  containing  the 
"For  Official  Use  Only"  information 
should  also  be  marked  with  the  initials 
FOUO. 

(d)  Other  records,  such  as, 
photographs,  Hlms,  tapes,  or  slides,  shall 
be  marked  "For  Official  Use  Only"  or 
"FOUO"  in  a  manner  that  ensures  that  a 
recipient  or  viewer  is  aware  of  the 
status  of  the  information  therein. 
Markings  on  microform  will  conform  to 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section.  As  a  minimum,  each 
frame  of  a  microform  containing  FOUO 
information  will  be  marked  "FOR 
OFHCIAL  USE  ONLY  "  at  the  bottom 
center  of  the  appropriate  page  or  frame. 
Classified  or  protective  markings  placed 
by  a  software  program  at  both  top  and 
bottom  of  a  page  or  frame  of  a 


computer-generated  report  are 
acceptable.  Storage  media  (disk  packs 
or  magnetic  tapes)  containing  personal 
information  subject  to  the  Privacy  Act 
V  ill  be  labeled  "FOR  OFFICIAL  USE 
ONLY-Privacy  Act  Information." 

(e)  FOUO  material  transmitted 
outside  the  Department  of  Defense 
requires  application  of  an  expanded 
marking  to  explain  the  significance  of 
the  FOUO  marking.  This  may  be 
accomplished  by  typing  or  stamping  the 
following  statement  on  the  record  prior 
to  transfer  "This  document  contains 
information  EXEMPT  FROM 
MANDATORY  DISCLOSURE  under  the 
FOIA.  Exemptions  *  *  *  apply." 

(f)  Permanently  bound  volumes  need 
to  be  marked  only  on  the  outside  of  the 
front  and  back  covers,  title  page,  and 
Rrst  and  last  pages.  Volumes  stapled  by 
office-type  hand  or  electric  staples  are 
not  considered  permanently  bound. 

Dissemination  and  Transmission 

§  518.44    Release  and  transmission 
procedures. 

Until  FOUO  status  is  terminated,  the 
release  and  transmission  instructions 
that  follow  apply: 

(a)  FOUO  information  may  be 
disseminated  within  DoD  Components 
and  between  officials  of  DoD 
Components  and  DoD  contractors, 
consultants,  and  grantees  to  conduct 
official  business  for  the  Department  of 
Defense.  Recipients  shall  be  made 
aware  of  the  status  of  such  information, 
and  transmission  shall  be  by  means  that 
preclude  unauthorized  public  disclosure. 
Transmittal  documents  shall  call 
attention  to  the  presence  of  FOUO 
attachments. 

(b)  DoD  holders  of  FOUO  information 
are  authorized  to  convey  such 
information  to  officials  in  other 
departments  and  agencies  of  the 
executive  and  judicial  branches  to  fulfill 
a  government  function,  except  to  the 
extent  prohibited  by  the  Privacy  Act. 
Records  thus  transmitted  shall  be 
marked  "For  Official  Use  Only,"  and  the 
recipient  shall  be  advised  that  the 
information  has  been  exempted  from 
public  disclosure,  pursuant  to  the  FOIA, 
and  that  special  handling  instructions  do 
or  do  not  apply. 

(c)  Release  of  FOUO  information  to  • 
Members  of  Congress  is  governed  by 
DoD  Directive  5400.4  (reference  (n)). 
Army  implementing  instructions  are  in 
S  518.52  and  in  AR  1-20.  Release  to  the 
GAO  is  governed  by  DoD  Directive 
7650.1  (reference  (o)).  Records  released 
to  the  Congress  or  GAO  should  be 
reviewed  to  determine  whether  the 
information  warrants  FOUO  status.  If 
not,  prior  FOUO  markings  shall  be 
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removed  or  effaced.  If  withholding 
criteria  are  met,  the  records  shall  be 
marked  FOUO  and  the  recipient 
provided  an  explanation  for  such 
exemption  and  marking.  Alternatively, 
the  recipient  may  be  requested,  without 
marking  the  record,  to  protect  against  its 
public  disclosure  for  reasons  that  are 
explained. 

§518.45    Transporting  FOUO  informatioa 

Records  containing  FOUO  information 
shall  be  transported  in  a  manner  that 
precludes  disclosure  of  the  contents. 
When  not  commingled  with  classified 
information.  FOUO  information  may  be 
sent  via  Rrst-class  mail  or  parcel  post 
Bulky  shipments,  such  as  distributions 
of  FOUO  Directives  or  testing  materials, 
that  otherwise  qualify  under  postal 
regulations  may  be  sent  by  fourth-class 
mail.  When  material  marked  FOUO  is 
removed  from  storage,  attach  DA  Label 
87  (For  Official  Use  Only  Cover  Sheet). 

§  5 1 8.46    Electrically  transmitted 
messages. 

Each  part  of  electrically  transmitted 
messages  containing  FOUO  information 
shall  be  marked  appropriately. 
Unclassified  messages  containing  FOUO 
information  shall  contain  the 
abbreviation  "FOUO"  before  the 
beginning  of  the  text.  Such  messages 
shall  be  transmitted  in  accordance  with 
communications  security  procedures  in 
ACP|EN]121  [U.S.  Supp  1)  (reference  (p)) 
for  FOUO  information.  Army  follows  the 
procedures  in  AR  25-11. 

§  518.47    Teieptwne  usage. 

(a)  FOUO  information  may  be 
discussed  over  the  telephone  lines  with 
DoD.  other  Government  agencies,  and 
Government  support  contractors  for 
official  purposes. 

(b)  Facsimile  communications  marked 
FOUO  may  be  transmitted  by  nonsecure 
terminals  with  the  FOUO  markings 
intact  between  U.S.  DoD,  other  U.S. 
Government  agencies,  and  U.S. 
Government  support  contractors  for 
o^cial  purposes. 

Safeguarding  FOUO  Informatioo 

§518.48    During  duty  hours. 

During  normal  working  hours,  records 
determined  to  be  FOUO  shall  be  placed 
in  an  out-of-sight  location  if  the  work 
area  is  accessible  to  non-governmental 
personnel.  When  material  marked 
FOUO  is  removed  from  storage,  attach 
DA  Label  87. 

§  518.49    During  nonduty  hours. 

At  the  close  of  business.  FOUO 
records  shall  be  stored  so  as  to  preclude 
unauthorized  access.  Filing  such 
material  with  other  unclassified  records 


in  unlocked  files  or  desks,  etc.,  is 
adequate  when  normal  U.S.  Government 
or  government-contractor  internal 
building  security  is  provided  during 
nonduty  hours.  When  such  internal 
security  control  is  not  exercised,  locked 
buildings  or  rooms  normally  provide 
adequate  after-hours  protection.  If  such 
protection  is  not  considered  adequate, 
FOUO  material  shall  be  stored  in  locked 
receptacles  such  as  file  cabinets,  desks, 
or  bookcases.  FOUO  records  that  are 
subject  to  the  provisions  of  Public  Law 
86-36  (reference  (c))  shall  meet  the 
safeguards  outlined  for  that  group  of 
records.  Army  personnel  handling 
National  Security  Agency  (NSA)  records 
will  follow  NSA  instructions  on  storing 
and  safeguarding  those  records. 

Termination,  Disposal  and  Unauthorized 
Disclosures 

§418.50    Termination. 

The  originator  or  other  competent 
authority,  e.g.,  initial  denial  and 
appellate  authorities,  shall  terminate 
"For  O^icial  Use  Only"  markings  or 
status  when  circumstances  indicate  that 
the  information  no  longer  requires 
protection  from  pubhc  disclosure.  When 
FOUO  status  is  terminated,  all  known 
holders  shall  be  notified,  to  the  extent 
practical.  Upon  notification,  holders 
shall  efface  or  remove  the  "For  Official 
Use  Only"  markings,  but  records  in  file 
or  storage  need  not  be  retrieved  solely 
for  that  purpose. 

§518.51    Disposal 

(a)  Nonrecord  copies  of  FOUO 
materials  may  be  destroyed  by  tearing 
each  copy  into  pieces  to  preclude 
reconstructijig.  and  placing  them  in 
regular  trash  containers.  When  local 
circumstances  or  experience  indicates 
that  this  destruction  method  is  not 
sufficiently  protective  of  FOUO 
information,  local  authorities  may  direct 
other  methods  but  must  give  due 
consideration  to  the  additional  expense 
balanced  against  the  degree  of 
sensitivity  of  the  type  of  FOUO 
information  contained  in  the  records. 

(b)  Record  copies  of  FOUO  documents 
shall  be  disposed  of  in  accordance  with 
the  disposal  standards  established 
under  44  U.S.C.  chapter  33  (reference 
(qj),  as  implemented  by  DoD  Component 
instructions  concerning  records 
disposal  Army  implementing 
disposition  instructions  are  in  AR  5-400- 
2. 

§518.52    Unauthorized  disctosur*. 

The  unauthorized  disclosure  of  FOUO 
records  does  not  constitute  an 
unauthorized  disclosure  of  DoD 
information  classified  for  sectuity 
purposes.  Appropriate  administrative 


action  shall  be  taken,  however,  to  fix 
responsibility  for  unauthorized 
disclosure  whenever  feasible,  and 
appropriate  disciplinary  action  shall  be 
taken  against  those  responsible. 
Unauthorized  disclosure  of  FOUO 
information  that  is  protected  by  the 
Privacy  Act  (reference  (gg))  may  also 
result  in  civil  and  criminal  sanctions 
against  responsible  persons.  The  DoD 
Component  that  originated  the  FOUO 
information  shall  be  informed  of  its 
unauthorized  disclosure. 

Subpart  E— Release  and  Processing 
Procedures 

General  Provisions 

§518.53    Public  information. 

(a)  Since  the  policy  of  the  Department 
of  Defense  is  to  make  the  maximum 
amount  of  information  available  to  the 
public  consistent  with  its  other 
responsibilities,  written  requests  for  a 
DoD  or  Department  of  the  Army  record 
made  under  the  FOIA  may  be  denied 
only  when: 

(1)  The  record  is  subject  to  one  or 
more  of  the  exemptions  in  subpart  C  of 
this  part 

(2)  The  record  has  not  been  described 
well  enough  to  enable  the  DoD 
Component  to  locate  it  with  a 
reasonable  amount  of  effort  by  an 
employee  familiar  with  the  files. 

(3)  The  requester  has  failed  to  comply 
with  the  procedural  requirements, 
including  the  written  agreement  to  pay 
or  payment  of  any  required  fee  imposed 
by  the  instructions  of  the  DoD 
Component  concerned.  When  personally 
identifiable  information  in  a  record  is 
requested  by  the  subject  of  the  record  or 
his  attorney,  notarization  of  the  request 
may  be  required. 

(b)  Individuals  seeking  DoD 
information  should  address  their  FOIA 
requests  to  one  of  the  addresses  listed  in 
Appendix  B. 

(c)  Release  of  information  under  the 
FOIA  can  have  an  adverse  impact  on 
OPSEC.  The  Army  implementing 
directive  for  OPSEC  is  AR  530-1.  It 
requires  that  OPSEC  points  of  contact 
be  named  for  all  HQDA  staff  agencies 
and  for  all  commands  down  to  battalion 
level  The  FOIA  official  for  the  staff 
agency  or  command  will  use  DA  Form 
4948-R  to  announce  the  OPSEC/FOIA 
advisor  for  the  command.  Persons 
named  as  OPSEC  points  of  contact  will 
be  OPSEC/FOIA  advisors.  Command 
OPSEC/FOIA  advisors  should 
implement  the  policies  and  procedures 
in  AR  530-1,  consistent  with  this 
regulation  and  with  the  following 
considerations: 
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(1)  Documents  or  parts  of  documents 
properly  classified  in  the  interest  of 
national  security  must  be  protected. 
Classifled  documents  may  be  released 
in  response  to  a  FOIA  request  only 
under  AR  380-5.  chapter  III.  AR  380-5 
provides  that  if  parts  of  a  document  are 
not  classified  and  can  be  segregated 
with  reasonable  ease,  they  may  be 
released,  but  parts  requiring  continued 
protection  must  be  clearly  identified. 

(2)  The  release  of  unclassified 
documents  could  violate  national 
security.  When  this  appears  possible, 
OPSEC-FOIA  advisors  should  request  a 
classification  evaluation  of  the 
document  by  its  proponent  under  AR 
380-5  paragraphs  2-204,  2-600.  2-800. 
and  2-801.  In  such  cases,  other  FOIA 
exemptions  (para  3-200]  may  also  apply. 

(3)  A  combination  of  unclassified 
documents,  or  parts  of  them,  could 
combine  to  supply  information  that 
might  violate  national  security  if 
released.  When  this  appears  possible, 
OPSEC/FOIA  advisors  should  consider 
classifying  the  combined  information 
per  AR  380-5.  paragraph  2-211. 

(4)  A  document  or  information  may 
not  be  properly  or  currently  classified 
when  a  FOIA  request  for  it  is  received. 
In  this  case,  the  request  may  not  be 
denied  on  the  grounds  that  the 
document  or  information  is  classified 
except  in  accordance  with  Executive 
Order  12356.  §  1.6(d).  and  AR  380-5, 
paragraph  2-204.  and  with  approval  of 
the  Army  General  Counsel. 

(d)  OPSEC/FOIA  advisors  will— 

(1)  Advise  persons  processing  FOL\ 
requests  on  related  OPSEC 
requirements. 

(2)  Help  custodians  of  requested 
documents  prepare  requests  for 
classiHcation  evaluations. 

(3)  Help  custodians  of  requested 
documents  identify  the  parts  of 
documents  that  must  remain  classified 
under  this  paragraph  and  AR  380-5. 

(e)  OPSEC/FOIA  advisors  do  not.  by 
their  actions,  relieve  FOIA  personnel 
and  custodians  processing  FOIA 
requests  of  their  responsibility  to  protect 
classified  or  exempted  information. 

§  518.54    Requests  from  private  parties. 

The  provisions  of  the  FOIA  are 
reserved  for  persons  with  private 
interests  as  opposed  to  federal  or 
foreign  governments  seeking 
information.  Requests  from  private 
persons  will  be  made  in  writing,  and 
will  clearly  show  all  other  addressees 
within  the  Federal  Government  to  whom 
the  request  was  also  sent.  This 
procedure  will  reduce  processing  time 
requirements,  and  ensure  better  inter 
and  intra-agency  coordination. 
Components  are  under  no  obligation  to 


establish  procedures  to  receive  hand 
delivered  requests.  Foreign  governments 
seeking  information  from  DoD 
Components  should  use  established 
official  channels  for  obtaining 
information.  Release  of  records  to 
individuals  under  the  FOIA  is 
considered  public  release  of 
information,  except  as  provided  for  in 
S  518.24.  DA  officials  will  release  the 
following  records,  upon  request,  to  the 
persons  specified  below,  even  though 
these  records  are  exempt  from  release  to 
the  general  public.  The  10-day  limit 
(S  518.22)  apphes. 

(a)  Medical  records.  Commanders  or 
chiefs  of  medical  treatment  facilities 
v.'ill  release  information. 

(1)  On  the  condition  of  sick  or  injured 
patients  to  the  patient's  relatives. 

(2)  That  a  patient's  condition  has 
become  critical  to  the  nearest  known 
relative  or  to  the  person  the  patient  has 
named  to  be  informed  in  an  emergency. 

(3)  That  a  diagnosis  of  psychosis  has 
been  made  to  the  nearest  known 
relative  or  to  the  person  named  by  the 
patient. 

(4)  On  births,  deaths,  and  cases  of 
communicable  diseases  to  local  officials 
(if  required  by  local  laws). 

(5)  Copies  of  records  of  present  or 
former  soldiers,  dependents,  civilian 
employees,  or  patients  in  DA  medical 
facilities  will  be  released  to  the  patient 
or  to  the  patient's  representative  on 
written  request.  The  attending  physician 
can  withhold  records  if  he  or  she  thinks 
that  release  may  injure  the  patient's 
mental  or  physical  health;  in  that  case, 
copies  of  records  will  be  released  to  the 
patient's  next  of  kin  or  legal 
representative  or  to  the  doctor  assuming 
the  patient's  treatment.  If  the  patient  is 
adjudged  insane,  or  is  dead,  the  copies 
will  be  released,  on  written  request,  to 
the  patient's  next  of  kin  or  legal 
representative. 

(6)  Copies  of  records  may  be  given  to 
a  Federal  or  State  hospital  or  penal 
institution  if  the  person  concerned  is  an 
inmate  or  patient  there. 

(7)  Copies  of  records  or  information 
from  them  may  be  given  to  authorized 
representatives  of  certain  agencies.  The 
National  Academy  of  Sciences,  the 
National  Research  Council,  and  other 
accredited  agencies  are  eligible  to 
receive  such  information  when  they  are 
engaged  in  cooperative  studies,  with  the 
approval  of  The  Surgeon  General  of  the 
Army.  However,  certain  information  on 
drug  and  alcohol  use  carmot  be  released. 
AR  600-85  covers  the  Army's  alcohol 
and  drug  abuse  prevention  and  control 
program. 

(8)  Copies  of  pertinent  parts  of  a 
patient's  records  can  be  furnished  to  the 
staff  judge  advocate  or  legal  officer  of 


the  command  in  connection  with  the 
Government's  collection  of  a  claim.  If 
proper,  the  legal  officer  can  release  this 
information'  to  the  tortfeasor's  insurer 
without  the  patient's  consent. 

Note:  Information  released  to  third  parties 
under  paragraphs  (a)  (5).  (6),  and  (7)  of  this 
section  must  be  accompanied  by  a  statement 
of  the  conditions  of  release.  The  statement 
will  specify  that  the  information  not  be 
disclosed  to  other  persons  except  as 
privileged  communication  between  doctor 
and  patient. 

(b)  Military  personnel  records. 
Military  personnel  records  will  be 
released  under  these  conditions: 

(1)  DA  must  provide  specific 
information  about  a  person's  military 
service  (statement  of  military  service]  in 
response  to  a  request  by  that  person  or 
with  that  person's  written  consent  to  his 
or  her  legal  representative. 

(2)  Papers  relating  to  apphcations  for, 
designation  of  beneficiaries  under,  and 
allotments  to  pay  premiums  for. 
National  Service  Life  Insurance  or 
Serviceman's  Group  Life  Insurance  will 
be  released  to  the  applicant  or  to  the 
insured.  If  the  insured  is  adjudged 
insane  (evidence  of  an  insanity 
judgment  must  be  included)  or  dies,  the 
records  will  be  released,  on  request,  to 
designated  beneficiaries  or  to  the  next 
of  kin. 

(3)  Copies  of  DA  documents  that  record 
the  death  of  a  soldier,  a  dependent,  or  a 
civilian  employee  will  be  released,  on 
request,  to  that  person's  next  of  kin.  life 
insurance  carrier,  and  legal 
representative.  A  person  acting  on 
behalf  of  someone  else  concerned  with 
the  death  (e.g.,  the  executor  of  a  will) 
may  also  obtain  copies  by  submitting  a 
written  request  that  includes  evidence  of 
his  or  her  representative  capacity.  That 
representative  may  give  written  consent 
for  release  to  others. 

(4)  Papers  relating  to  the  pay  and 
allowances  or  allotments  of  a  present  or 
former  soldier  will  be  released  to  the 
soldier  or  his  or  her  authorized 
representative.  If  the  soldier  is 
deceased,  these  papers  will  be  released 
to  the  next  of  kin  or  legal 
representatives. 

(c)  Civilian  personnel  records. 
Civilian  Personnel  Officers  (CPOs)  with 
custody  of  papers  relating  to  the  pay 
and  allowances  or  allotments  of  current 
or  former  civilian  employees  will  release 
them  to  the  employee  or  his  or  her 
authorized  representative.  If  the 
employee  is  dead,  these  records  will  be 
released  to  the  next  of  kin  or  legal 
representative.  However,  a  CPO  cannot 
release  statements  of  witnesses,  medical 
records,  or  other  reports  or  documents 
pertaining  to  compensation  for  injuries 
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or  death  of  a  DA  civilian  enipioyee 
(Federal  Personnel  Manual,  chap  294). 
Only  officials  listed  in  §  518.58(d]  (18) 
can  release  such  information. 

(d)  Release  of  information  to  the 
public  concerning  accused  persons 
before  determination  of  the  case.  Such 
release  may  prejudice  the  accused's 
opportunity  for  a  fair  and  impartial 
determination  of  the  case.  The  following 
procedures  apply: 

(1)  Information  that  can  be  released. 
Subject  to  paragraph  (d)(2)  of  this 
section,  the  following  information 
concerning  persons  accused  of  an 
offense  may  be  released  by  the 
convening  authority  to  public  news 
agencies  or  media. 

(i)  The  accused's  name,  grade  or  rank, 
unit,  regular  assigned  duties,  and  other 
ioforoiation  as  allowed  by  AR  340-21, 
paragraph  3-3a. 

(ii)  The  substance  or  text  of  the 
offense  of  which  the  person  is  accused. 

(iii)  The  identity  of  die  apprehending 
or  investigating  a^ncy  and  the  length  or 
scope  of  die  investigation  before 
apprehension.  The  factual 
circumstances  immediately  surrounding 
the  apprehension,  including  the  time  and 
place  of  apprehension,  resistance,  or 
pursuit 

(iv)  The  tjpe  and  place  of  custody,  if 
any. 

(2)  Information  that  will  not  be 
released.  Before  evidence  has  been 
presented  in  open  court,  subjective 
observations  or  any  information  not 
incontrovertibly  factual  will  not  be 
released.  Background  information  or 
information  relating  to  the 
circumstances  of  an  apprehension  may 
be  prejudicial  to  the  best  interests  of  the 
accused,  and  will  not  be  released  except 
under  paragraph  (d)  of  this  section, 
unless  it  serves  a  law  enforcement 
function.  The  following  kinds  of 
information  will  not  be  released: 

(i|  Observations  or  comments  on  an 
accused's  character  and  demeanor, 
including  those  at  the  time  of 
apprehension  and  arrest  or  during 
pretrial  custody. 

(ti)  Statements,  admissions, 
confessions,  or  alibis  attributable  to  an 
accused,  or  the  fact  of  refusal  or  failure 
of  the  accused  to  make  a  statement. 

(iii)  Reference  to  confidential  sources, 
investigative  techniques  and  procedures, 
investigator  notes,  and  activity  files. 
This  includes  reference  to  fingerprint 
tests,  polygraph  examinations,  blood 
tests,  firearms  identification  tests,  or 
similar  laboratory  tests  or  examinations. 

(ivj  Statements  as  to  the  identity, 
credibility,  or  testimony  of  prospective 
witnesses. 

(v)  Statements  concerning  evidence  or 
argument  in  the  case,  whether  or  not 


that  evidence  or  argument  may  be  used 
at  the  trial. 

(vi)  Any  opinion  on  the  accused's 
guilt. 

(vii)  Any  opinion  on  the  possibility  of 
a  plea  of  guilty  to  the  offense  charged,  or 
of  a  plea  to  a  lesser  offense. 

(3)  Other  considerations. 

(i)  Photographing  or  televising  the 
accused.  DA  personnel  should  not 
encourage  or  volunteer  assistance  to 
news  media  in  photographing  or 
televising  an  accused  or  suspected 
person  being  held  or  transported  in 
military  custody.  DA  representatives 
should  not  make  photographs  of  an 
accused  or  suspect  available  unless  a 
law  enforcement  function  is  served. 
Requests  from  news  media  to  take 
photographs  during  courts-martial  are 
governed  by  AR  360-5. 

(ii)  Fugitives  from  justice.  This 
paragraph  does  not  restrict  the  release 
of  information  to  enlist  public  aid  in 
apprehending  a  fugitive  from  justice. 

(iii)  Exceptional  cases.  Permission  to 
release  information  from  mihttiry 
personnel  records  other  than  as  outlined 
in  paragraph  (b)  of  this  section  to  pubhc 
news  agencies  or  media  may  be 
requested  from  The  Judge  Advocate 
General  (Tf  AC).  Requests  for 
information  from  military  personnel 
records  other  than  as  outlined  in 
paragraph  (b)  of  this  section  above  will 
be  processed  according  to  this 
regulation.  * 

(e)  Litigation,  tort  claims,  and 
contract  disputes.  Release  of 
information  or  records  under  this 
paragraph  is  subject  to  the  time 
limitations  prescribed  in  §  518.62.  The 
requester  must  be  advised  of  the 
reasons  for  nonrelease  or  referral. 

(1)  Litigation,  (i)  Each  request  for  a 
record  related  to  pending  litigation 
involving  the  United  States  will  be 
referred  to  the  staff  judge  advocate  or 
legal  oRicer  of  the  command.  He  or  she 
will  promptly  inform  the  Litigation 
Division.  Office  of  the  Judge  Advocate 
General  (OTJAG).  of  the  substance  of 
the  request  and  the  content  of  the  record 
requested.  (Mailing  address:  HQDA 
(DAJA-LT),  WASH  DC  20310-2210; 
telephone,  AUTOVON  227-3462  or 
commercial  (202)  697-3462.) 

(ii)  If  information  is  released  for  use  in 
litigation  involving  the  United  States, 
the  official  responsible  for  investigative 
reports  (AR  27-40,  para  2-4)  must  be 
advised  of  the  release.  He  or  she  will 
note  the  release  in  such  investigative 
reports. 

(iii)  Information  or  records  normally 
exempted  from  release  (i.e.,  personnel 
and  medical  records)  may  be  releasable 
to  the  judge  or  court  concerned,  for  use 
in  litigation  to  which  the  United  States 


is  not  a  party.  Refer  such  requests  to  the 
local  staff  judge  advocate  or  legal 
officer,  who  will  coordinate  it  with  the 
Litigation  Division.  OTJAG  paragraph 
((a)of  this  section). 

(2)  Tort  claims,  (i)  A  claimant  or  a 
claimant's  attorney  may  request  a 
record  that  relates  to  a  pending 
administrative  tort  daim  fded  against 
the  DA  Refer  such  requests  promptly  to 
the  claims  approving  or  settlement 
authority  that  has  monetary  jurisdiction 
over  the  pending  daim.  These 
authorities  will  follow  AR  27-20.  The 
request  may  concern  an  incident  in 
which  the  pending  claim  is  not  as  large 
as  a  potential  claim;  in  such  a  case,  refer 
the  request  to  the  authority  that  has 
monetary  jurisdiction  over  the  potential 
claim. 

(ii)  A  potential  daimant  or  his  or  her 
attorney  may  request  information  under 
circumstances  deariy  indicating  that  it 
will  be  used  to  file  a  tort  daim.  though 
none  has  yet  been  filed.  Refer  such 
requests  to  the  staff  judge  advocate  or 
legal  o^icer  of  the  command.  That 
authority,  when  subordinate,  vnl\ 
promptly  inform  the  Chief,  U.S.  Army 
Claims  Service,  of  the  substance  of  the 
request  and  the  content  of  the  record. 
(Mailing  address:  VS.  Army  Claims 
Service,  Attn:  JACS-TCC  Fort  George 
G.  Meade,  MD  20755-5380;  telephone. 
AUTOVON  923-7880  or  commercial 
(301)  677-7860.) 

(iii)  DA  offidals  listed  in  §  518.54(d) 
who  receive  requests  under  (a)  or  (b)  of 
this  section  will  refer  them  directly  to 
the  Chief,  U.S.  Army  Claims  Service. 
They  will  also  advise  the  requesters  of 
the  referral  and  the  basis  for  it. 

(iv)  The  Chief.  U.S.  Army  Claims 
Service,  will  process  requests  according 
to  this  regulation  and  AR  27-2a 
paragraph  1-10. 

(3)  Contract  disputes.  Each  request  for 
a  record  that  relates  to  a  potential 
contract  dispute  or  a  dispute  that  has 
not  reached  final  decision  by  the 
contracting  officer  will  be  treated  as  a 
request  for  procurement  records  and  not 
as  litigation.  However,  the  officials 
listed  in  §§  5ia50(a)  and  518.54(d)  will 
consider  the  effect  of  release  on  the 
potential  dispute.  Those  officials  may 
consult  with  the  U.S.  Army  Legal 
Services  Agency.  (Mailing  address:  U.S. 
Army  Legal  Services  Agency.  Attn: 
JALS-CA.  Nassif  Building,  5811 
Columbia  Pike,  Falls  Church.  VA  22041- 
5013:  telephone,  AUTOVON  289-2023  or 
commercial  (703)  756-2023.)  If  die 
request  is  for  a  record  that  relates  to  a 
pending  contract  appeal  to  the  Armed 
Services  Board  of  Contract  Appeals  or 
to  a  final  decision  that  is  still  subject  to 
appeal  (i.e..  90  days  have  not  lapsed 
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after  receipt  of  the  final  decision  by  the 
contractor),  then  the  request  will  be — 

(i)  Treated  as  involving  a  contract 
dispute;  and 

(ii)  Referred  to  the  U.S.  Army  Legal 
Services  Agency.  (For  address  and 
phone  number,  see  paragraph  (e)(3)  of 
this  section.) 

(f)  Dissemination  of  unclassified 
information  concerning  physical 
protection  of  special  nucha r  material 
(1)  Unauthorized  dissemination  of 
unclassified  information  pertaining  to 
security  measures,  including  security 
plans,  procedures,  and  equipment  for  the 
physical  protection  of  special  nuclear 
material.  Is  prohibited  under  10  U.S.C. 
128  and  para  3[EN]200,  exemption 
number  3. 

(2)  This  prohibition  shall  be  applied 
by  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans  as  the  IDA,  to 
prohibit  the  dissemination  of  any  such 
information  only  if  and  to  the  extent  that 
it  is  determined  that  the  unauthorized 
dissemination  of  such  information  could 
reasonably  be  expected  to  have  a 
significant  adverse  effect  on  the  health 
and  safety  of  the  public  or  the  common 
defense  and  security  by  significantly 
increasing  the  likelihood  of — 

(i)  Illegal  production  of  nuclear 
weapons;  or 

(ii)  Theft,  diversion,  or  sabotage  of 
special  nuclear  materials,  equipment,  or 
facilities. 

(3)  In  making  such  a  determination. 
DOD  personnel  may  consider  what  the 
likelihood  of  an  illegal  production,  theft, 
diversion,  or  sabotage  would  be  if  the 
information  proposed  to  be  prohibited 
from  dissemination  were  at  no  time 
available  for  dissemination. 

(4)  DOD  personnel  shall  exercise  the 
foregoing  authority  to  prohibit  the 
dissemination  of  any  information 
described: 

(i)  So  as  to  apply  the  minimum 
restrictions  needed  to  protect  the  health 
and  safety  of  the  public  or  the  common 
defense  and  security;  and 

(ii)  Upon  a  determination  that  the 
unauthorized  disseinination  of  such 
information  could  reasonably  be 
expected  to  result  in  a  significant 
adverse  effect  on  the  health  and  safety 
of  the  pubhc  or  the  common  defense  and 
security  by  significantly  increasing  the 
likelihood  of — 

(A)  Illegal  production  of  nuclear 
weapons;  or 

(B)  Theft,  diversion,  or  sabotage  of 
special  nuclear  materials,  equipment,  or 
facilities. 

(5)  DOD  employees  shall  not  use  this 
authority  to  withhold  information  from 
the  appropriate  committees  of  Congress. 

[g]  Release  of  names  and  duty   , 
addresses.  (1)  Requests  for  release  of 


personnel  lists  containing  names  and 
duty  addresses  will  be  denied  under 
Exemption  2  of  the  FOIA.  Coordinate  all 
such  requests  with  the  appropriate  IDA. 

(2)  Telephone  directories, 
organizational  charts,  and/or  staff 
directories  published  by  installations  or 
activities  in  CONUS  and  U.S.  Territories 
will  be  released  when  requested  under 
FOIA.  In  all  such  directories  or  charts, 
names  of  personnel  assigned  to 
sensitive  units,  routinely  deployable 
units,  or  units  stationed  in  foreign 
territories  will  be  redacted  and  denied 
under  Exemption  6  of  the  FOIA.  By  DoD 
policy,  the  names  of  general  officers  (ur 
civilian  equivalent)  or  public  affairs 
officers  may  be  released  at  any  time. 
The  sanitized  copy  will  be  redacted  by 
cutting  out  or  masking  the  names  and 
reproducing  the  document.  The  IDA  is 
the  U.S.  Army  Information  Systems 
Command-Pentagon,  Freedom  of 
Information  and  Privacy  Act  Division. 
Attn:  ASQNS-OP-F.  room  1146, 
Hoffman  Building  I,  Alexandria,  VA 
22331-0301. 

(3)  Public  Affairs  Offices  may  release 
information  determined  to  have 
legitimate  news  value,  such  as  notices  of 
personnel  reassignments  to  new  units  or 
installations  within  the  continental 
United  States,  results  of  selection/ 
promotion  boards,  school  graduations/ 
completions,  and  awards  and  similar 
personal  achievements.  They  may 
release  the  names  end  duty  addresses  of 
key  officials,  if  such  release  is 
determined  to  be  in  the  interests  of 
advancing  official  community  relations 
functions. 

§  518.55    Requests  from  Government 
Officials. 

Requests  from  officials  of  State,  or 
local  Governments  for  DoD  Component 
records  shall  be  considered  the  same  as 
any  other  requester.  Requests  from 
members  of  Congress  not  seeking 
records  on  behalf  of  a  Congressional 
Committee,  Subcommittee,  either  House 
sitting  as  a  whole,  or  made  on  behalf  of 
their  constituents  shall  be  considered 
the  same  as  any  other  requester  (see 
§§  518.24  and  518.56).  Requests  from 
officials  of  foreign  governments  shall  be 
considered  the  same  as  any  other   ' 
requester.  Requests  from  officials  of 
foreign  governments  that  do  not  invoke 
the  FOIA  shall  be  referred  to 
appropriate  foreign  disclosure  channels 
and  the  requester  so  notified. 

§  518.56    Privileged  release  to  officials. 

(a)  Subject  to  DoD  5200.1-R  (reference 
(h)),  and  AR  380-5  applicable  to 
classified  information,  DoD  Directive 
5400.11  (reference  (d)),  and  AR  340-21 
applicable  to  personal  privacy,  or  other 


applicable  law,  records  exempt  from 
release  under  Subpart  C,  Exemptions,  of 
this  part  may  be  authenticated  and 
released,  without  requiring  release  to 
other  FOIA  requesters,  in  accordance 
with  DoD  Component  regulations  to  U.S. 
Government  officials  requesting  them  on 
behalf  of  Federal  government  bodies, 
whether  legislative,  executive, 
administrative,  or  judicial,  as  follows: 

(1)  To  a  Committee  or  Subcommittee 
of  Congress,  or  to  either  House  sitting  as 
a  whole  in  accordance  with  DoD 
Directive  5400.4  (reference  (n)).  The 
Army  implementing  directive  is  AR  1-20. 
Commanders  or  chiefs  will  notify  the 
Chief  of  Legislative  Liaison  of  all 
releases  of  information  to  members  of 
Congress  or  staffs  of  congressional 
committees.  Organizations  that  in  the 
normal  course  of  business  are  required 
to  provide  information  to  Congress  may 
be  excepted.  Handle  requests  by 
members  of  Congress  (or  staffs  of 
congressional  committees)  for 
inspection  of  copies  of  official  records 
as  follows: 

(i)  National  security  classified 
records.  Follow  AR  380-5. 

(ii)  Civilian  personnel  records. 
Members  of  Congress  may  examine 
offical  personnel  folders  as  permitted  by 
5CFR297.503(i). 

(iii)  Information  related  to  disciplinary 
action.  This  subparagraph  refers  to 
records  of  trial  by  courts-martial; 
nonjudicial  punishment  of  military 
personnel  under  the  Uniform  Code  of 
Military  Justice.  Article  15;  nonpunitive 
measures  such  as  administrative 
reprimands  and  admonitions; 
suspensions  of  civilian  employees:  and 
similar  documents.  If  the  Department  of 
the  Army  has  not  issued  specific 
instructions  on  the  request,  the  following 
instructions  will  apply.  Subordinate 
commanders  will  not  release  any 
information  without  securing  the 
consent  of  the  proper  installation 
commander.  The  installation 
commander  may  release  the  information 
unless  the  request  is  for  a  classified  or 
"For  Official  Use  Only"  document.  In 
that  case  the  commander  will  refer  the 
request  promptly  to  the  Chief  of 
Legislative  Liaison  (see  paragraph  (d)  of 
this  section  for  action,  including  the 
recommendations  of  the  transmitting 
agency  and  copies  of  the  requested 
records  with  the  referral. 

(iv)  Military  personnel  records.  Only 
HQDA  can  release  information  from 
these  records.  Custodians  will  refer  all 
requests  from  Congress  directly  and 
promptly  to  the  Chief  of  Legislative 
Liaison,  Department  of  the  Army, 
HQDA  (SALL)  WASH  DC  20310-1600. 
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(v)  Criminal  investigation  records. 
Only  the  Conunanding  General.  U.S. 
Army  Criminal  Investigation  Command 
(USACIDC).  can  release  any  USACIDC- 
originated  criminal  investigation  file.  For 
further  information,  see  AR  195-2, 
Criminal  Investigation  Activities. 

(vi)  Other  exempt  records. 
Commanders  or  chiefs  will  refer 
requests  for  all  other  categories  of 
exempt  information  under  §  518.33 
directly  to  the  Chief  of  Legislative 
Liaison  per  paragraph  (d)  of  this  section. 
They  will  include  a  copy  of  the  material 
requested  and,  as  appropriate, 
recommendations  concerning  release  or 
denial. 

(vii)  All  other  records.  The 
commander  or  chief  with  custody  of  the 
records  will  furnish  all  other  information 
promptly. 

(2)  To  the  Federal  courts,  whenever 
ordered  by  officers  of  the  court  as 
necessary  for  the  proper  administration 
of  justice. 

(3)  To  other  Federal  Agencies,  both 
executive  and  administrative,  as 
determined  by  the  head  of  a  DoD 
Component  or  designee. 

(i)  Disciplinary  actions  and  criminal 
investigations.  Requests  for  access  to,  or 
information  from,  the  records  of 
disciplinary  actions  or  criminal 
investigations  will  be  honored  if  proper 
oredentials  are  presented. 
Reu^resentatives  of  the  Office  of 
R^Tsonnel  Management  may  be  given 
/information  from  personnel  files  of 
•^  employees  actually  employed  at 

organizations  or  activities.  Each  such 
request  will  be  considered  on  its  merits. 
The  information  released  will  be  the 
minimum  required  in  connection  with 
the  investigation  being  conducted. 

(ii)  Other  types  of  requests.  All  other 
official  requests  received  by  DA 
elements  from  agencies  of  the  executive 
branch  (including  other  military 
departments)  will  be  honored,  if  there 
are  no  compelling  reasons  to  the 
contrary.  If  there  are  reasons  to 
withhold  the  records,  the  requests  will 
be  submitted  for  determination  of  the 
propriety  of  release  to  the  appropriate 
addresses  shown  in  appendix  B. 

(4)  To  State  and  local  officials,  as 
determined  by  the  head  of  a  DoD 
Component  or  designee. 

(b)  DoD  Components  shall  inform 
officials  receiving  records  under  the 
provisions  of  §  518.56(a),  that  those 
records  are  exempt  from  public  release 
under  the  FOIA  and  are  privileged.  DOD 
Components  shall  also  advise  officials 
of  any  special  handling  instructions. 

§  518.57    Required  coordinatioa 

Before  forwarding  a  FOIA  request  to 
an  IDA  for  action,  records  custodians 


will  obtain  an  opinion  from  their 
servicing  judge  advocate  concerning  the 
releasability  of  the  requested  records.  A 
copy  of  that  legal  review,  the  original 
FOIA  request,  two  copies  of  the 
requested  information  (with  one  copy 
clearly  indicating  which  portions  are 
recommended  for  withholding,  which 
FOIA  exemptions  support  such 
withholding,  and  which  portions,  if  any. 
have  already  been  released),  a  copy  of 
the  interim  response  acknowledging 
receipt  and  notifying  the  requester  of  the 
referral  to  the  IDA.  and  a  cover  letter 
containing  a  telephone  point  of  contact 
will  be  forwarded  to  the  IDA  with  the 
command's  recommendation  to  deny  a 
request  in  whole  or  in  part. 

Initial  Determinations 

S  518.58    InKiai  denial  auttiority. 

(a)  Components  shall  limit  the  number 
of  IDAS  appointed.  In  designating  its 
IDAS,  a  DoD  Component  shall  balance 
the  goals  of  centralization  of  authority  to 
promote  uniform  decisions  and 
decentralization  to  facilitate  responding 
to  each  request  within  the  time 
limitations  of  the  FOL\,  The  DA  officials 
in  paragraph  (d)  of  this  section  are 
designated  as  the  Army's  only  IDAs. 
Only  an  IDA.  his  or  her  delegate,  or  the 
Secretary  of  the  Army  can  deny  FOIA 
requests  for  DA  records.  Each  IDA  will 
act  on  direct  and  referred  requests  for 
records  within  his  or  her  area  of 
functional  responsibility.  (See  the  proper 
AR  in  the  10-series  for  full  discussions  of 
these  areas;  they  are  outlined  in 
paragraph  (d)  of  this  section.)  Included 
are  records  created  or  kept  within  the 
IDA'S  area  of  responsibility:  records 
retired  by,  or  referred  to,  the  IDA'S 
headquarters  or  office:  and  records  of 
predecessor  organizations.  If  a  request 
involves  the  areas  of  more  than  one 
IDA.  the  IDA  to  whom  the  request  was 
originally  addressed  will  normally 
respond  to  it:  however,  the  affected 
IDAs  may  consult  on  such  requests  and 
agree  on  responsibility  for  them.  IDAs 
will  complete  all  required  coordination 
at  initial  denial  level.  This  includes 
classified  records  retired  to  the  National 
Archives  and  Records  Administration 
when  a  mandatory  declassification 
review  is  necessary. 

(b)  The  initial  determination  of 
whether  to  make  a  record  available  or 
grant  a  fee  waiver  upon  request  may  be 
made  by  any  suitable  official  designated 
by  the  DoD  Component  in  published 
regulations.  The  presence  of  the  marking 
"For  Official  Use  Only"  does  not  relieve 
the  designated  official  of  the 
responsibility  to  review  the  requested 
record  for  the  purpose  of  determining 
whether  an  exemption  under  this 


Regulation  is  applicable  and  should  be 
invoked.  DAs  may  delegate  all  or  part  of 
their  authority  to  an  office  chief  or 
subordinate  commander.  Such 
delegations  must  not  slow  FOIA  actions. 
If  an  IDA'S  delegate  denies  a  FOIA  or 
fee  waiver  request,  the  delegate  must 
clearly  state  that  he  or  she  is  acting  for 
the  IDA  and  identify  the  IDA  by  name 
and  position  in  the  written  response  to 
the  requester.  IDAs  will  send  the  names, 
o^ices.  and  telephone  numbers  of  their 
delegates  to  the  Director  of  Information 
Systems  for  Command.  Control. 
Communications,  and  Computers.  IDAs 
will  keep  this  information  current.  (The 
mailing  address  is  HQDA  (SAIS-PS). 
WASH  DC  20310-0107. 

(c)  The  officials  designated  by  DoD 
Components  to  make  initial 
determinations  should  consult  with 
public  affairs  officers  (PAOs)  to  become 
famihar  with  subject  matter  that  is 
considered  to  be  newsworthy,  and 
advise  PAOs  of  all  requests  from  news 
media  representatives.  In  addition,  the 
officials  should  inform  PAOs  in  advance 
when  they  intend  to  withhold  or 
partially  withhold  a  record,  if  it  appears 
that  the  withholding  action  may  be 
challenged  in  the  media.  A  FOIA  release 
or  denial  action,  appeal,  or  court  review 
may  generate  public  or  press  interest.  In 
such  case,  the  IDA  (or  delegate)  should 
consult  the  Chief  of  Public  Affairs  or  the 
command  or  organization  PAO.  The  IDA 
should  inform  the  PAO  contacted  of  the 
issue  and  obtain  advice  and 
recommendations  on  handling  its  public 
affairs  aspect.  Any  advice  or 
recommendations  requested  or  obtained 
should  be  limited  to  this  aspect. 
Coordination  must  be  completed  within 
the  10-day  FOIA  response  limit.  (The 
point  of  contact  for  the  Army  Chief  of 
Public  Affairs  is  HQDA  (SAPA-OSR). 
WASH  DC  20310-1500:  telephone. 
AUTOVON  227-4122  or  commercial 
(202)  697-4122.)  If  the  request  involves 
actual  or  potential  litigation  against  the 
United  States,  release  must  be 
coordinated  with  The  Judge  Advocate 
General.  (See  \  518.54(e).) 

(d)  The  following  officials  are 
designated  IDAs  for  the  areas  of 
responsibility  outlined  below: 

(1)  The  Administrative  Assistant  to 
the  Secretary  of  the  Army  is  authorized 
to  act  for  the  Secretary  of  the  Army  on 
requests  for  all  records  maintained  by 
the  Office  of  the  Secretary  of  the  Army 
and  its  serviced  activities,  except  those 
specified  in  paragraphs  (d)(2)  through 
(d)(6)  of  this  section,  as  well  as  requests 
requiring  the  personal  attention  of  the 
Secretary  of  the  Army. 

(2)  The  Assistant  Secretary  of  the 
Army  (Financial  Management)  is 
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authorized  to  act  on  requests  for  finance 
and  accounting  records. 

(3)  The  Assistant  Secretary  of  the 
Army  (Research,  Development,  and 
Acquisition]  is  authorized  to  act  on 
requests  for  procurement  records  other 
than  those  under  the  purview  of  the 
Chief  of  Engineers  and  the  Commander, 
U.S.  Army  Materiel  Command. 

(4)  The  Director  of  Information 
Systems  for  Command.  Control, 
Communications,  and  Computers 
(DISC4)  is  authorized  to  act  on  requests 
for  records  pertaining  to  the  Army 
Information  Resources  Management 
Program  (automation, 
telecommunications,  visual  information, 
records  management,  publications  and 
printing,  and  libraries). 

(5)  The  Inspector  General  is 
authorized  to  act  on  requests  for  all 
Inspector  General  records  under  AR  20- 
1. 

(6)  The  Auditor  General  is  authorized 
to  act  on  requests  for  records  relating  to 
audits  done  by  the  U.S.  Army  Audit 
Agency  under  AR  10-2.  This  includes 
requests  for  related  records  developed 
by  the  Audit  agency. 

(7)  The  Deputy  Chief  of  Staff  for 
Operations  and  Plans  is  authorized  to 
act  on  requests  for  records  relating  to 
strategy  formulation;  force  development; 
individual  and  unit  training  policy; 
strategic  and  tactical  command  and 
control  systems;  nuclear  and  chemical 
matters;  use  of  DA  forces;  and  military 
police  records  and  reports,  prisoner 
confinement,  and  correctional  records. 

(8)  The  Deputy  Chief  of  Staff  for 
Personnel  is  authorized  to  act  on 
requests  for  case  summaries,  letters  of 
instruction  to  boards,  behavioral  science 
records,  general  education  records,  and 
alcohol  and  drug  prevention  and  control 
records.  Excluded  are  individual 
treatment/test  records,  which  are  a 
responsibility  of  The  Surgeon  General. 

(9)  The  Deputy  Chief  of  Staff  for 
Logistics  is  authorized  to  act  on  requests 
for  records  relating  to  DA  logistical 
requirements  and  determinations,  policy 
concerning  materiel  maintenance  and 
use,  equipment  standards,  and  logistical 
readiness. 

(10)  The  Chief  of  Engineers  is 
authorized  to  act  on  requests  for  records 
involving  civil  works,  military 
construction,  engineer  procurement,  and 
ecology;  and  the  records  of  the  U.S. 
Army  Engineer  divisions,  districts, 
laboratories,  and  field  operating 
agencies. 

(11)  The  Surgeon  General  is 
authorized  to  act  on  requests  for 
medical  research  and  development 
records,  and  the  medical  records  of 
active  duty  military  personnel, 
dependents,  and  persons  given  physical 


examination  or  treatment  at  DA  medical 
facilities,  to  include  alcohol  and  drug 
treatment/test  records. 

(12)  The  Chief  of  Chaplains  is 
authorized  to  act  on  requests  for  records 
involving  ecclesiastical  relationships, 
rites  performed  by  DA  chaplains,  and 
nonprivileged  communications  relating 
to  clergy  and  active  duty  chaplains' 
military  personnel  files. 

(13)  The  Judge  Advocate  General 
(TJAG)  is  authorized  to  act  on  requests 
for  records  relating  to  claims,  courts- 
martial,  legal  services,  and  similar  legal 
records.  TJAG  is  also  authorized  to  act 
on  requests  for  records  described 
elsewhere  in  this  regulation,  if  those 
records  relate  to  litigation  in  which  the 
United  States  has  an  interest.  In 
addition,  T]AG  is  authorized  to  act  on 
requests  for  records  that  are  not  within 
the  functional  areas  of  responsibility  of 
any  other  IDA. 

(14)  The  Chief,  National  Guard 
Bureau,  is  authorized  to  act  on  requests 
for  all  personnel  and  medical  records  of 
retired,  separated,  discharged,  deceased, 
and  active  Army  National  Guard 
military  personnel,  including  technician 
personnel,  unless  such  records  clearly 
fall  within  another  IDA's  responsibility. 
This  authority  includes,  but  is  not 
limited  to.  National  Guard  organization 
and  training  files;  plans,  operations,  and 
readiness  files;  policy  files;  historical 
files;  files  relating  to  National  Guard 
military  support,  drug  interdiction,  and 
civil  disturbances;  construction,  civil 
works,  and  ecology  records  dealing  with 
armories,  facilities  within  the  States, 
ranges,  etc.;  Equal  Opportunity 
investigative  records;  aviation  program 
records  and  financial  records  dealing 
with  personnel,  operation  and 
maintenance,  and  equipment  budgets. 

(15)  The  Chief  of  Army  Reserve  is 
authorized  to  act  on  requests  for  all 
personnel  and  medical  records  of 
retired,  separated,  discharged,  deceased, 
and  reserve  component  military 
personnel,  and  all  U.S.  Army  Reserve 
(USAR)  records,  unless  such  records 
clearly  fall  within  another  IDA'S 
responsibility.  Records  under  the 
responsibility  of  the  Chief  of  Army 
Reserve  include  records  relating  to 
USAR  plans,  policies,  and  operations; 
changes  in  the  organizational  status  of 
USAR  units;  mobilization  and 
demobilization  policies;  active  duty 
tours;  and  the  Individual  Mobilization 
Augmentation  program. 

(16)  The  Commander,  United  States 
Army  Materiel  Command  (AMC)  is 
authorized  to  act  on  requests  for  the 
records  of  AMC  headquarters  and  its 
subordinate  commands,  units,  and 
activities  that  relate  to  procurement. 


logistics,  research  and  development,  and 
supply  and  maintenance  operations. 

(17)  The  Commander.  USACIDC.  is 
authorized  to  act  on  requests  for 
criminal  investigative  records  of 
USACIDC  headquarters  and  its 
subordinate  activities.  This  includes 
criminal  investigation  records, 
investigation-in-progress  records,  and 
military  police  reports  that  result  in 
criminal  investigation  reports. 

(18)  The  Commander,  United  States 
Total  Army  Personnel  Command,  is 
authorized  to  act  on  requests  for 
military  personnel  files  relating  to  active 
duty  (other  than  those  of  reserve  and 
retired  personnel)  military  personnel 
matters,  personnel  locator,  physical 
disability  determinations,  and  other 
military  personnel  administration 
records;  records  relating  to  military 
casualty  and  memorialization  activities; 
heraldic  activities;  voting;  records 
relating  to  identification  cards; 
naturalization  and  citizenship; 
commercial  solicitation;  Military  Postal 
Service  Agency  and  Army  postal  and 
unofficial  mail  service;  civilian 
personnel  records  and  other  civilian 
personnel  matters;  and  personnel 
administration  records. 

(19)  The  Commander,  United  States 
Army  Community  and  Family  Support 
Center,  is  authorized  to  act  on  requests 
for  records  relating  to  morale,  welfare, 
and  recreation  activities; 
nonappropriated  funds;  child 
development  centers,  community  life 
programs,  and  family  action  programs; 
retired  activities;  club  management; 
Army  emergency  relief;  consumer 
protection;  retiree  survival  benefits:  and 
records  dealing  with  DA  relationships 
with  Social  Security,  Veterans'  Affairs, 
United  Service  Organization,  U.S. 
Soldiers'  and  Airmen's  Home,  and 
American  Red  Cross. 

(20)  The  Commander,  United  States 
Amy  Intelligence  and  Security 
Command,  is  authorized  to  act  on 
requests  for  intelligence  investigation 
and  security  records,  foreign  scientific 
and  technological  information, 
intelligence  training,  mapping  and 
geodesy  information,  ground 
surveillance  records,  intelligence  threat 
assessment,  and  missile  intelligence 
data  relating  to  tactical  land  warfare 
systems. 

(21)  The  Commander.  U.S.  Army 
Safety  Center,  is  authorized  to  act  on 
requests  for  Army  safety  records. 

(22)  The  General  Counsel.  Army  and 
Air  Force  Exchange  Service  (AAFES),  is 
authorized  to  act  on  requests  for  AAFES 
records,  under  AR  60-20/ AFR 147-14. 

(23)  The  Commander,  Forces 
Command  (FORSCOM),  as  a  specified 
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commander,  is  authorized  to  act  on 
requests  for  speciDed  command  records 
that  are  unique  to  FORSCOM  under 
§  518.29. 

(24)  Special  IDA  authority  for  time- 
event  related  records  may  be  designated 
on  a  case-by-case  basis.  These  will  be 
published  in  the  Federal  Register. 
Current  information  on  special 
delegations  may  be  obtained  from  the 
Office  of  the  Director  of  Information 
Systems  for  Command.  Control. 
Communications,  and  Computers.  Attn: 
SAIS-PSP.  WASH  DC  20310-0107. 


§  51S.59 
record. 


Reasons  for  not  releasing  a 


UMI 


There  are  seven  reasons  for  not 
complying  with  a  request  for  a  record: 

(a)  The  request  is  transferred  to 
another  DoD  Component,  or  to  another 
federal  agency. 

(b)  The  DoD  Component  determines 
through  knowledge  of  its  files  and 
reasonable  search  efforts  that  it  neither 
controls  nor  otherwise  possesses  the 
requested  record. 

(c)  A  record  has  not  been  described 
with  sufficient  particularity  to  enable 
the  DoD  Component  to  locate  it  by 
conducting  a  reasonable  search. 

(d)  The  requester  has  failed 
unreasonably  to  comply  with  procedural 
requirements,  including  payment  of  fees 
imposed  by  this  part  or  DoD  Component 
supplementing  regulations. 

(e)  The  request  is  withdrawn  by  the 
requester. 

(f)  The  information  requested  is  not  a 
record  within  the  meaning  of  the  FOIA 
and  this  Regulation. 

(g)  The  record  is  denied  in  accordance 
with  procedures  set  forth  in  the  FOIA 
and  this  part. 

§518.60    Denial  tests. 

To  deny  a  requested  record  that  is  in 
the  possession  and  control  of  a  DoD 
Component,  it  must  be  determined  that 
the  record  is  included  in  one  or  more  of 
the  nine  categories  of  records  exempt 
from  mandatory  disclosure  as  provided 
by  the  FOIA  and  outlined  in  subpart  C 
of  this  part.  The  excised  copies  shall 
reflect  the  denied  information  by  means 
of  BLACKENED  areas,  which  are 
SUFFICIENTLY  BLACKENED  as  to 
reveal  no  information.  The  best  means 
to  ensure  illegibility  is  to  cut  out  the 
information  from  a  copy  of  the 
document  and  reproduce  the 
appropriate  pages.  If  the  document  is 
classified,  all  classification  markings 
shall  be  lined  through  with  a  single 
black  line,  which  still  allows  the 
marking  to  be  read.  The  document  shall 
then  be  stamped  "Unclassified". 


§  518.61    Reasonably  segregaMe  portions. 

Although  portions  of  some  records 
may  be  denied,  the  remaining 
reasonably  segregable  portions  must  be 
released  to  the  requester  when  it 
reasonably  can  be  assumed  that  a 
skillful  and  knowledgeable  person  could 
not  reconstruct  the  excised  information. 
When  a  record  is  denied  in  whole,  the 
response  advising  the  requester  of  that 
determination  will  specifically  state  that 
is  not  to  reasonable  to  segregate 
portions  of  the  records  for  release. 

§  518.62    Response  to  requester. 

(a)  Initial  determinations  to  release  or 
deny  a  record  normally  shall  be  made 
and  the  decision  reported  to  the 
requester  within  10  working  days  after 
receipt  of  the  request  by  the  official 
designated  to  respond.  The  action 
command  or  ol^ice  holding  the  records 
will  date-  and  time-stamp  each  request 
on  receipt.  The  10-day  limit  will  start 
from  the  date  stamped. 

(b)  When  a  decision  is  made  to 
release  a  record,  a  copy  should  be  made 
available  promptly  to  the  requester  once 
he  has  complied  with  preliminary 
procedural  requirements. 

(c)  When  a  request  for  a  record  is 
denied  in  whole  or  in  part,  the  official 
designated  to  respond  shall  inform  the 
requester  in  writing  of  the  name  and 
title  or  position  of  the  official  who  made 
the  determination,  and  shall  explain  to 
the  requester  the  basis  for  the 
determination  in  sufficient  detail  to 
permit  the  requester  to  make  a  decision 
concerning  appeal.  The  requester 
specifically  shall  be  informed  of  the 
exemptions  on  which  the  denial  is 
based.  When  the  initial  denial  is  based 
in  whole  or  in. part  on  a  security 
classification,  the  explanation  should 
include  a  summary  of  the  applicable 
criteria  for  classification,  as  well  as  an 
explanation,  to  the  extent  reasonably 
feasible,  of  how  those  criteria  apply  to 
the  particular  record  in  question.  The 
requester  shall  also  be  advised  of  the 
opportunity  and  procedures  for 
appealing  an  unfavorable  determination 
to  a  higher  final  authority  within  the 
DoD  Component.  The  IDA  will  inform 
the  requester  of  his  or  her  right  to 
appeal,  in  whole  or  part,  the  denial  of 
the  FOIA  or  fee  waiver  request  and  that 
the  appeal  must  be  sent  through  the  IDA 
to  the  Secretary  of  the  Army  (Attn: 
General  Counsel).  (See  {  518.69]. 

(d)  The  response  to  the  requester 
should  contain  information  concerning 
the  fee  status  of  the  request,  consistent 
with  the  provisions  of  subpart  F,  this 
regulation.  Generally,  the  information 
shall  reflect  one  or  more  of  the  following 
conditions: 

(1)  All  fees  due  have  been  received. 


(2)  Fees  have  been  waived  because 
they  fall  below  the  automatic  fee  waiver 
threshold. 

(3)  Fees  have  been  waived  or  reduced 
from  a  specified  amount  to  another 
specified  amount  because  the  rationale 
provided  in  support  of  a  request  for 
waiver  was  accepted. 

(4)  A  request  for  waiver  has  been 
denied. 

(5)  Fees  due  in  a  specified  amount 
have  not  been  received. 

(e)  The  explanation  of  the  substantive 
basis  for  a  denial  shall  include  specific 
citation  of  the  statutory  exemption 
applied  under  provisions  of  this 
Regulation.  Merely  referring  to  a 
classification  or  to  a  "For  Official  Use 
Only"  marking  on  the  requested  record 
does  not  constitute  a  proper  citation  or 
explanation  of  the  basis  for  invoking  an 
exemption. 

(f)  When  the  time  for  response 
becomes  an  issue,  the  official 
responsible  for  replying  shall 
acknowledge  to  the  requester  the  date  of 
the  receipt  of  the  request. 

§518.63    Extension  Of  time. 

(a)  In  unusual  circumstances,  when 
additional  time  is  needed  to  respond, 
the  DoD  Component  shall  acknowledge 
the  request  in  writing  within  the  10-day 
period,  describe  the  circumstances 
requiring  the  delay,  and  indicate  the 
anticipated  date  for  substantive 
response  that  may  not  exceed  10 
additional  working  days.  Unusual 
circumstances  that  may  justify  delay 
are: 

(1)  The  requested  record  is  located  in 
whole  or  in  part  at  places  other  than  the 
office  processing  the  request. 

(2)  The  request  requires  the  collection 
and  evaluation  of  a  substantial  number 
of  records. 

(3)  Consultation  is  required  with  other 
DoD  Components  or  agencies  having 
substantial  interest  in  the  subject  matter 
to  determine  whether  the  records 
requested  are  exempt  from  disclosure  in 
whole  or  in  part  under  provisions  of  this 
Regulation  or  should  be  released  as  a 
matter  of  discretion. 

(b)  The  statutory  extension  of  time  for 
responding  to  an  initial  request  must  be 
approved  on  a  case-by-case  basis  by  the 
final  appellate  authority  for  the  DoD 
Component,  or  in  accordance  with 
regulations  of  the  DoD  Component,  or  in 
accordance  with  regulations  of  the  DoD 
Component  that  establish  guidance 
governing  the  circumstances  in  which 
such  extensions  may  be  granted.  The 
time  may  be  extended  only  once  during 
the  initial  consideration  period.  Only  the 
responsible  IDA  can  extend  it,  and  the 
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IDA  must  first  coordinate  with  the 
Office  of  the  Army  General  Counsel. 

(c)  In  these  unusual  cases  where  the 
statutory  time  limits  cannot  be  met  and 
no  Informal  extension  of  time  has  been 
agreed  to.  the  inability  to  process  any 
part  of  the  request  within  the  specified 
time  should  be  explained  to  the 
requester  with  notification  that  he  or  she 
may  treat  the  delay  as  an  initial  denial 
with  a  right  to  appeal,  or  with  a  request 
that  he  agree  to  await  a  substantive 
response  by  an  anticipated  date.  It 
should  be  made  clear  that  any  such 
agreement  does  not  prejudice  the  right 
of  the  requester  to  appeal  the  initial 
decision  after  it  is  made.  Components 
are  reminded  that  the  requester  still 
retains  the  right  to  treat  this  delay  as  a 
de  facto  denial  with  full  administrative 
remedies. 

(d)  As  an  alternative  to  the  taking  of 
formal  extensions  of  time  as  described 
in  §  518.83  (a),  (b),  and  (c),  the 
negotiation  by  the  cognizant  FOIA 
coordinating  office  of  informal 
extensions  in  time  with  requesters  is 
er.coureged  where  appropriate. 

§  S18.64    Mitdirccted  requMts. 

Misdirected  requests  shall  be 
forwarded  promptly  to  the  DoD 
Component  with  the  responsibility  for 
the  records  requested.  The  period 
allowed  for  responding  to  the  request 
misdirected  by  the  requester  shall  not 
begin  until  the  request  is  received  by  the 
DoD  Component  that  manages  the 
records  requested. 

§  518.65    Rscords  of  non-U.S.  government 
eource. 

(a)  When  a  request  is  received  for  a 
record  that  was  obtained  from  a  non- 
U.S.  Government  source,  or  for  a  record 
containing  information  clearly  identified 
as  having  been  provided  by  a  non-U.S. 
Government  source,  the  source  of  the 
record  or  information  (also  known  as 
"the  submitter"  Tor  matters  pertaining  to 
proprietary  data  under  5  U.S.C.  552 
(reference  (a]  Exemption  (b)(4]  subpart 
C,  exemptions,  {  518.37,  paragraph  (d) 
and  reference  (dd).  this  part)  will  be 
notified  promptly  of  that  request  and 
afforded  reasonable  time  (e.g.,  30 
calendar  days)  to  present  any  objections 
concerning  the  release,  unless  it  is  clear 
that  there  can  be  no  \'alid  basis  for 
objection.  This  practice  is  required  for 
those  POIA  requests  for  data  not 
deemed  clearly  exempt  from  disclosure 
under  Exemption  (b)(4).  If.  for  example, 
the  record  or  information  was  provided 
with  actual  or  presumptive  knowledge 
of  the  non-U.S.  Government  source  and 
estalished  that  it  would  be  made 
available  to  the  public  upon  request, 
there  is  no  obligation  to  notify  the 


source.  Any  objections  shall  be 
evaluated.  The  final  decision  to  disclose 
information  claimed  to  be  exempt  under 
Exemption  (b)(4)  shall  be  made  by  an 
official  equivalent  in  rank  to  the  o^icial 
who  would  make  the  decision  to 
withhold  that  information  under  the 
FOIA.  When  a  substantial  issue  has 
been  raised,  the  DoD  Component  may 
seek  additional  information  from  the 
source  of  the  information  and  afford  the 
source  and  requester  reasonable 
opportunities  to  present  their  arguments 
on  the  legal  and  substantive  issues 
involved  prior  to  making  an  agency 
determination.  When  the  source  advises 
it  will  seek  a  restraining  order  to  take 
court  action  to  prevent  release  of  the 
record  or  information,  the  requester 
shall  be  notified,  and  action  on  the^ 
request  normally  shall  not  be  taken  until 
after  the  outcome  of  that  court  action  is 
known.  When  the  requester  brings  court 
action  to  compel  disclosure,  the 
submitter  shall  be  promptly  notified  of 
this  action. 

(b)  The  coordination  provisions  of  this 
P'lragraph  also  apply  to  any  non-U.S. 
Government  record  in  the  possession 
and  control  of  the  Department  of 
Defense  from  multi-national 
organizations,  such  as  the  North 
American  Treaty  Organization  (NATO) 
and  North  American  Aerospace  Defense 
Command  (NORAD),  or  foreign 
governments.  Coordination  with  foreign 
governments  under  the  provisions  of  this 
paragraph  shall  be  made  through 
Department  of  Stat''. 

§518.66    Rl«  of  InKtel  denials. 

Copies  of  all  initial  denials  shall  be 
maintained  by  each  DoD  Component  in 
a  form  suitable  for  rapid  retrieval, 
periodic  statistical  compilation,  and 
management  evaluation.  Records  will  be 
maintained  in  accordance  with  AR  25- 
400-2. 

§  518.67    Special  mall  servlcM. 

DoD  Components  are  authorized  to 
use  registered  mail,  certified  mail, 
certificates  of  mailing  and  return 
receipts.  However,  their  use  should  be 
limited  to  instances  where  it  appears 
advisable  to  establish  proof  of  dispatch 
cr  receipt  of  FOIA  correspondence. 

§  518.68    Receipt  accounts. 

The  Treasurer  of  the  United  States 
has  established  two  accounts  for  FOIA 
receipts.  These  accounts,  which  are 
described  below,  shall  be  used  for 
depositing  all  FOIA  receipts,  except 
receipts  for  industrially-funded  and  non- 
appropriated funded  activities. 
Components  are  reminded  that  the 
below  account  numbers  must  be 
preceded  by  the  appropriate  disbursing 


o^ice  two  digit  prefix.  Industrially- 
funded  and  nonappropriated  funded 
activity  FOIA  receipts  shall  be 
deposited  to  the  applicable  fund. 

(a)  Receipt  Account  3210  Sale  of 
Pjblications  and  Reproductions, 
Freedom  of  Information  Act.  This 
account  shall  be  used  when  depositing 
funds  received  from  providing  existing 
publications  and  forms  that  meet  the 
Receipt  Account  Series  description 
found  in  Federal  Account  Symbols  and 
Titles.  Deliver  collections  within  30 
calendar  days  to  the  servicing  finance 
and  accounting  office. 

(b)  Receipt  Account  3210  Fees  and 
Other  Charges  for  Services,  Freedom  of 
Information  Act.  This  account  is  used  to 
deposit  search  fees,  fees  for  duplicating 
and  reviewing  (in  the  case  of 
commercial  requesters)  records  to 
satisfy  requests  that  could  not  be  filled 
with  existing  publications  or  forms. 

Appeals 

§518.69    Qtneral. 

(a)  If  the  offlcial  designated  by  the 
DoD  Component  to  malce  initial 
determinations  on  requests  for  records 
(IDA)  declines  to  provide  a  record 
because  the  official  considers  it  exempt, 
that  decision  may  be  appealed  by  the 
requester,  in  writing,  to  a  designated 
appellate  authority.  The  appeal  should 
be  accompanied  by  a  copy  of  the  letter 
denying  the  initial  request  Such  appeals 
should  contain  the  basis  for 
disagreement  with  the  initial  refusal.    , 
Appeal  procedures  also  apply  to  the 
disapproval  of  a  request  for  a  waiver  or 
reduction  of  fees,  and  for  no  record 
determinations  when  the  requester 
considers  such  a  response  adverse  in 
nature.  Appeals  of  denials  of  Office  of 
the  Secretary  of  Defense  and  joint  Staff 
documents  or  fee  waivers  may  be  sent 
to  the  address  in  appendix  B,  paragraph 
2a  to  this  Part. 

(b)  Appeals  of  adverse  determinations 
made  by  Army  IDAs  must  be  made 
through  the  denying  IDA  to  the 
Secretary  of  the  Army  (Attn:  General 
Counsel).  On  receipt  of  an  appeal,  the 
IDA  will— 

(1)  Send  the  appeal  to  the  Office  of  the 
Secretary  of  the  Army.  Office  of  the 
General  Counsel,  together  with  a  copy 
of  the  documents  that  are  the  subject  of 
the  appeal,  marked  to  show  the  portions 
withheld;  the  initial  denial  letter;  and 
any  other  relevant  material. 

(2)  Assist  the  General  Counsel  as 
requested  during  his  or  her 
consideration  of  the  appeal. 

(c)  Appeals  of  denial  of  records  made 
by  the  General  Counsel.  AAFES,  shall 
be  made  to  the  Secretary  of  the  Army 
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when  the  Commander.  AAFES.  is  an 
Army  officer. 

§518.70    Tine  of  raceipL 

An  FOIA  appeal  has  been  received  by 
a  DoD  Component  when  it  reaches  the 
ofTice  of  an  appellate  authority  having 
jurisdiction.  Misdirected  appeals  should 
be  referred  expeditiously  to  the  proper 
appellate  authority. 

§518.71    TimeHmlts. 

(a)  The  requester  shall  be  advised  to 
file  an  appeaJ  so  that  it  reaches  the 
appellate  authority  no  later  than  60 
calendar  days  after  the  date  of  the 
initial  denial  letter.  At  the  conclusion  of 
this  period,  the  case  may  be  considered 
closed:  however,  such  closure  does  not 
preclude  the  requester  from  filing 
litigation.  In  cases  where  the  requester 
is  provided  several  incremental 
determinations  for  a  single  request,  the 
time  for  the  appeal  shall  not  begin  until 
the  requester  receives  the  last  such 
notification.  Records  which  are  denied 
shall  be  retained  for  a  period  of  six 
years  to  meet  the  statute  of  hmitations 
of  claims  requirement. 

(b)  Final  determinations  on  appeals 
normally  shall  be  made  within  20 
working  days  after  receipt 

§  5 18.72    Delay  In  responding  to  an  appeal. 

(a)  If  additional  time  is  needed  due  to 
the  unusual  circumstances  described  in 
5  518.63,  of  this  part  the  final  decision 
may  be  delayed  for  the  number  of 
working  days  (not  to  exceed  10).  that 
were  not  used  as  additional  time  for 
responding  to  the  initial  request. 

(b)  If  a  determination  cannot  be  made 
and  the  requester  notified  within  20 
working  days,  the  appellate  authority 
shall  acknowledge  to  the  requester,  in 
writing,  the  date  of  receipt  of  the  appeal, 
the  circumstances  surrounding  the 
delay,  and  the  anticipated  date  for 
substantive  response.  Requests  shall  be 
advised  that  if  the  delay  exceeds  the 
statutory  extension  provision  or  is  for 
reasons  other  than  the  unusual 
circumstances  identified  in  S  518.63, 
they  may  consider  their  administrative 
remedies  exhausted.  They  may. 
however,  without  prejudicing  their  right 
of  judicial  remedy,  await  a  substantive 
response.  The  DoD  Component  shall 
continue  to  process  the  case 
expeditiously,  whether  or  not  the 
requester  seeks  a  court  order  for  release 
of  the  records,  but  a  copy  of  any 
response  provided  subsequent  to  Tiling 
of  a  complaint  shall  be  forwarded  to  the 
Department  of  Justice. 

§  518^73    Response  to  ttte  requester. 

(a)  When  an  appellate  authority 
makes  a  determinatiin  to  'please  all  or 


a  portion  of  records  withheld  by  an  IDA. 
a  copy  of  the  records  so  released  should 
be  forwarded  promptly  to  the  requester 
after  comphance  with  any  preliminary 
procedural  requirements,  such  as 
payment  of  fees. 

(b)  Final  refusal  to  provide  a 
requested  record  or  to  approve  a  request 
for  waiver  or  reduction  of  fees  must  be 
made  in  writing  by  the  head  of  the  DoD 
Component  or  by  a  designated 
representative.  The  response,  at  a 
minimum,  shall  include  the  following: 

(1)  The  basis  for  the  refusal  shall  be 
explained  to  the  requester,  in  writing, 
both  with  regard  to  the  applicable 
statutory  exemptions  or  exemption 
invoked  under  provisions  of  this 
regulation. 

(2)  When  the  final  refusal  is  based  in 
whole  or  in  part  on  a  security 
classification,  the  explanation  shall 
include  a  determination  that  the  record 
meets  the  cited  criteria  and  rationale  of 
the  governing  Executive  Order,  and  that 
this  determination  is  based  on  a 
declassification  review,  with  the 
explanation  of  how  that  review 
confirmed  the  continuing  validity  of  the 
security  classification. 

(3)  The  final  denial  shall  Include  the 
name  and  title  or  position  of  the  official 
responsible  for  the  denial. 

(4)  The  response  shall  advise  the 
requester  that  the  material  being  denied 
does  not  contain  meaningful  portions 
that  are  reasonably  segregable. 

(5)  The  response  shall  advise  the 
requester  of  the  right  to  judicial  review. 

§518.74    Consultation. 

(a)  Final  refusal,  involving  issues  not 
previously  resolved  or  that  the  DoD 
Component  knows  to  be  inconsistent 
with  ruhngs  of  other  DoD  Components, 
ordinarily  should  not  be  made  before 
consultation  with  the  Office  of  the 
General  Counsel  of  the  Department  of 
Defense. 

(b)  Tentative  decisions  to  deny 
records  that  raise  new  or  significant 
legal  issues  of  potential  significance  to 
other  agencies  of  the  government  shall 
be  provided  to  the  Department  of 
Justice.  ATTN:  Office  of  Legal  Policy. 
Office  of  Information  and  Pohcy, 
Washington,  DC  20530. 

Judicial  Actions 

§518.75    Oenenrf. 

(a)  This  section  states  current  legal 
and  procedural  rules  for  the 
convenience  of  the  reader.  "Hie 
statements  of  rules  do  not  create  rights 
or  remedies  not  otherwise  available,  nor 
do  they  bind  the  Department  of  Defense 
to  particular  judicial  interpretations  or 
procedures. 


UMI 


(b]  A  requester  may  seek  an  order 
from  a  United  Stales  District  Court  to 
compel  release  of  a  record  after 
administrative  remedies  have  been 
exhausted;  i.e..  when.refused  a  record 
by  the  head  of  a  Component  or  an 
appellate  designee  or  when  the  DoD 
Component  has  failed  to  respond  within 
the  time  limits  prescribed  by  the  FOIA 
and  in  this  Regulation. 

§518.76    Jurisdtcttoa 

The  requester  may  bring  suit  in  the 
United  States  District  Court  in  the 
district  in  which  the  requester  resides  or 
is  the  requester's  place  of  business,  in 
the  district  in  which  the  record  is 
located,  or  in  the  District  of  Columbia. 

§518.77    Burden  of  proof . 

The  burden  of  proof  is  on  the  DoD 
Component  to  justify  its  refusal  to 
provide  a  record.  The  court  shall 
evaluate  the  case  de  novo  (anew)  and 
may  elect  to  examine  any  requested 
record  in  camera  (in  private)  to 
determine  whether  the  denial  was 
justified. 

§518.78    Action  by  the  Court 

(a)  When  a  DoD  Component  has 
failed  to  make  a  determination  within 
the  statutory  time  limits  but  can 
demonstrate  due  diligence  in 
exceptional  circumstances,  the  court 
may  retain  jurisdiction  and  allow  the 
Component  additional  time  to  complete 
its  review  of  the  records. 

(b)  If  the  court  determines  that  the 
requester's  complaint  is  substantially 
correct,  it  may  require  the  United  States 
to  pay  reasonable  attorney  fees  and 
other  litigation  costs. 

(c)  When  the  court  orders  the  release 
of  denied  records,  it  may  also  issue  a 
written  finding  that  the  circumstances 
surrounding  the  withholding  raise 
questions  whether  DoD  Component 
personnel  acted  arbitrarily  and 
capriciously.  In  these  cases,  the  special 
counsel  of  the  Merit  Systems  Protection 
Board  shall  conduct  an  investigation  to 
determine  whether  or  not  disciplinary 
action  is  warranted.  The  DoD 
Component  is  obligated  to  take  the 
action  recommended  by  the  special 
counsel. 

(d)  The  court  may  punish  the 
responsible  official  for  contempt  when  a 
DoD  Component  fails  to  comply  with  the 
court  order  to  produce  records  that  it 
determines  have  been  withheld 
improperly. 

§  518.79    Non-United  States  Qovemment 
source  information. 

A  requester  may  bring  suit  in  a  U.S. 
District  Omrt  to  compel  the  release  of 
records  obtained  from  a  nongovernment 
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source  or  records  based  on  information 
obtained  from  a  nongovernment  source. 
Such  source  shall  be  notified  promptly 
of  the  court  action.  When  the  source 
advises  that  it  is  seeking  court  action  to 
prevent  release,  the  DoD  Component 
shall  defer  answering  or  otherwise 
pleading  to  the  complainant  as  long  as 
permitted  by  the  Court  or  until  a 
decision  is  rendered  in  the  court  action 
of  the  source,  whichever  is  sooner. 

§518.80    Utigatlon  status  shMt 

FOIA  managers  at  DoD  Component 
level  shall  be  aware  of  litigation  under 
the  FOIA.  Such  information  will  provide 
management  insights  into  the  use  of  the 
nine  exemptions  by  Component 
personnel.  The  Litigation  Status  Sheet  at 
appendix  C  provides  a  standard  format 
for  recording  information  concerning 
FOIA  litigation  and  forwarding  that 
information  to  the  Office  of  the 
Secretary  of  Defense.  Whenever  a 
complaint  under  the  FOIA  is  filed  in  a 
U.S.  District  Court,  the  DoD  Component 
r  imed  in  the  complaint  shall  forward  a 
Ligitation  Status  Sheet,  with  items  1 
through  6  completed,  and  a  copy  of  the 
complaint  to  the  OASD(PA),  Attn: 
DFOISR,  with  an  information  copy  to 
the  General  Counsel,  Department  of 
Defense.  Attn:  Office  of  Legal  Counsel. 
A  revised  Litigation  Status  Sheet  shall 
be  provided  at  each  stage  of  the 
litigation.  In  the  Department  of  the 
Army,  HQDA  TJAG  (DAJA-LT).  WASH 
DC  20310-2210  is  responsible  for 
preparing  this  report. 

Subpart  F— Fee  Schedule 

General  Provisions 

§  518.81    Authorities 

The  Freedom  of  Information  Act  (5 
U.S.C.  552),  as  amended;  by  the  Freedom 
of  Information  Reform  Act  of  1986;  the 
Paperwork  Reduction  Act  (44  U.S.C.  35); 
the  Privacy  Act  of  1974  (5  U.S.C.  552a); 
the  Budgut  and  Accounting  Act  of  1921 
(31  U.S.C.  1  et  seq.):  the  Budget  and 
Accounting  Procedures  Act  (31  U.S.C.  67 
et  seq.);  the  Defense  Authorization  Act 
for  FY  87.  Section  954,  (Pub.  L.  99-661); 
as  amended  by  the  Defense  Technical 
Corrections  Act  of  1987  (Pub.  L.  100-26). 

§518.82    Application 

(a)  The  fees  described  in  this  Subpart 
apply  to  FOIA  requests,  and  conform  to 
the  Office  of  Management  and  Budget 
Uniform  Freedom  of  Information  Act 
Fee  Schedule  and  Guidelines.  They 
reflect  direct  costs  for  search,  review  (in 
the  case  of  commercial  requesters),  and 
duplication  of  documents,  collection  of 
ivhich  is  permitted  by  the  FOIA.  They 
are  neither  intended  to  imply  that  fees 
must  be  charged  in  connection  with 


providing  information  to  the  public  in 
the  routine  course  of  business,  nor  are 
they  meant  as  a  substitute  for  any  other 
schedule  of  fees,  such  as  DoD 
Instruction  7230.7  (reference  (r))  (AR  37- 
60),  which  does  not  supersede  the 
collection  of  fees  under  the  FOIA. 
Nothing  in  this  Chapter  shall  supersede 
fees  chargeable  under  a  statute 
specifically  providing  for  setting  the 
level  of  fees  for  particular  types  of 
records.  A  "statute  specifically 
providing  for  setting  the  level  of  fees  for 
particular  types  of  records"  (5  U.S.C.  552 
(a)(4)(A)(vi))  means  any  statute  that 
enables  a  Government  Agency  such  as 
the  Government  Printing  Office  (GPO)  or 
the  National  Technical  Information 
Service  (NTIS).  to  set  and  collect  fees. 
Components  should  ensure  that  when 
documents  that  would  be  responsive  to 
a  request  are  maintained  for  distribution 
by  agencies  operating  statutory-based 
fee  schedule  programs  such  as  the  GPO 
or  NTIS,  they  inform  requesters  of  the 
steps  necessary  to  obtain  records  from 
those  sources. 

(b)  The  term  "direct  costs"  means 
those  expenditures  a  Component 
er.tuully  makes  in  searching  for, 
reviewing  (in  the  case  of  commercial 
requesters),  and  duplicating  documents 
to  respond  to  an  FOIA  request.  Direct 
costs  include,  or  example,  the  salary  of 
the  employee  performing  the  work  (the 
basic  rate  of  pay  for  the  employee  plus 
16  percent  of  that  rate  to  cover  benefits), 
end  the  costs  of  operating  duplicating 
machinery.  These  factors  have  been 
included  in  the  fee  rates  prescribed  in 
the  Collection  of  Fees  and  Fee  Rates 
portions  of  this  subpart.  Not  included  in 
direct  costs  are  overhead  expenses  such 
as  costs  of  space,  heating  or  lighting  the 
facility  in  which  the  records  are  stored. 

(c)  The  term  "search"  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request.  Search  also 
includes  a  page-by-page  or  line-by-line 
identification  (if  necessary)  of  material 
in  the  document  to  determine  if  it,  or 
portions  thereof  are  responsive  to  the 
request.  Components  should  ensure  that 
searches  are  done  in  the  most  efficient 
end  least  expensive  manner  so  as  to 
minimize  costs  for  both  the  Component 
end  the  requester.  For  example. 
Components  should  not  engage  in  line- 
by-line  searches  when  duplicating  an 
entire  document  known  to  contain 
responsive  information  would  prove  to 
be  the  less  expensive  and  quicker 
method  of  complying  with  the  request. 
Time  spent  reviewing  documents  in 
order  to  determine  whether  to  apply  one 
or  more  of  the  statutory  exemptions  is 
not  search  time,  but  review  time.  See 

§  518.82(e).  for  the  definition  of  review, 


and  S  518.90(b).  for  information 
pertaining  to  computer  searches. 

(d)  The  term  "duplication"  refers  to 
the  process  of  making  a  copy  of  a 
document  in  response  to  an  FOIA 
request.  Such  copies  can  take  the  form 
of  paper  copy,  microfiche,  audiovisual, 
or  machine  readable  documentation 
(e.g.,  magnetic  tape  or  disc),  among 
others.  Every  effori  will  be  made  to 
ensure  that  the  copy  provided  is  in  a 
form  that  is  reasonably  usable  by 
requesters.  If  it  is  not  possible  to  provide 
copies  which  are  clearly  usable,  the 
requester  shall  be  notified  that  their 
copy  is  the  best  available  and  that  the 
agency's  master  copy  shall  be  made 
available  for  review  upon  appointment. 
For  duplication  of  computer  tapes  and 
audiovisual,  the  actual  cost,  including 
the  operator's  time,  shall  be  charged.  In 
practice,  if  a  Component  estimates  that 
assessable  duplication  charges  are 
likely  to  exceed  $25.00.  it  shall  notify  the 
requester  of  the  estimate,  unless  the 
requester  has  indicated  in  advance  his 
or  her  willingness  to  pay  fees  as  high  as 
those  anticipated.  Such  a  notice  shall 
offer  a  requester  the  opportunity  to 
confer  with  Component  personnel  with 
the  object  of  reformulating  the  request  to 
meet  his  or  her  needs  at  a  lower  cost. 

(e)  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
in  response  to  an  FOIA  request  to 
determine  whether  one  or  more  of  the 
statutory  exemptions  permit 
withholding.  It  also  includes  processing 
the  documents  for  disclosure,  such  as 
excising  them  for  release.  Review  does 
not  include  the  time  spent  resolving 
general  legal  or  policy  issues  regarding 
the  application  of  exemptions.  It  should 
be  noted  that  charges  for  commercial 
requesters  may  be  assessed  only  for  the 
initial  review.  Components  may  not 
charge  for  reviews  required  at  the 
administrative  appeal  level  of  an 
exemption  already  applied.  However, 
records  or  portions  of  records  withheld 
in  full  under  an  exemption  which  is 
subsequently  determined  not  to  apply 
may  be  reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  subsequent  review  would  be 
properly  assessable. 

§  518.83    Ft*  rtstncuons. 

(a)  No  fees  may  be  charged  by  any 
DoD  Component  if  the  costs  of  routine 
collection  and  processing  of  the  fee  are 
likely  to  equal  or  exceed  the  amount  of 
the  fee.  With  the  exception  of  requesters 
seeking  documents  for  a  commercial 
use.  Components  shall  provide  the  first 
two  hours  of  search  time,  and  the  first 
one  hundred  pages  of  duplication 
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without  charge.  For  example,  for  a 
request  (other  than  one  from  a 
commefcial  requester]  that  involved  two 
hours  and  ten  minutes  of  search  (ime. 
and  resulted  in  one  hundred  and  five 
pages  of  documents,  a  Component 
would  determine  the  cost  of  only  ten 
niinutes  of  search  time,  and  only  five 
pages  of  reproduction.  If  this  processing 
cost  was  equal  to.  or  less  than  the  cost 
to  the  Component  for  billing  the 
requester  and  processing  the  fee 
collected,  no  charges  would  result. 

(b)  Requesters  receiving  the  first  two 
hours  of  search  and  the  first  one 
hundred  pages  of  duplication  without 
charge  are  entided  to  such  only  once  per 
request  Consequently,  if  a  Component, 
after  completing  its  portion  of  a  request 
finds  it  necessary  to  refer  the  request  to 
a  subordinate  office,  another  Dot) 
Component  or  another  Federal  Agency  , 
to  action  their  portion  of  the  request  the 
referring  Component  shall  inform  the 
recipient  of  the  referral  of  the  expended 
amount  of  search  time  and  duplication 
cost  to  date. 

(c)  The  elements  to  be  considered  in 
determining  the  "cost  of  collecting  a  fee" 
are  the  administrative  costs  to  the 
Component  of  receiving  and  recording  a 
remittance,  and  pirocessing  the  fee  for 
deposit  in  the  Department  of  Treasury's 
special  account.  The  cost  to  the 
Department  of  Treasury  to  handle  such 
remittance  is  negligible  and  shall  not  be 
considered  in  Components' 
determinations. 

(d)  For  the  purposes  of  these 
restrictions,  the  word  "pages"  refers  to 
paper  copies  of  a  standard  size,  which 
will  normally  be  "8V^  X  11"  or  "11  x 
14".  Thus,  requesters  would  not  be 
entided  to  100  microfiche  or  100 
computer  disks,  for  example.  A 
microfiche  containing  the  equivalent  of 
100  pages  or  100  pages  of  computer 
printout,  however,  might  meet  the  terms 
of  the  restriction. 

(e)  In  the  case  of  computer  searches, 
the  first  two  fi^e  hours  will  be 
determined  against  the  salarj'  scale  of 
the  individual  operating  the  computer 
for  the  purposes  of  the  search.  As  an 
example,  when  the  direct  costs  of  the 
computer  central  processing  unit  input- 
output  devices,  and  memory  capacity 
equal  $24.00  (two  hours  of  equivalent 
search  at  the  clerical  level),  amounts  of 
computer  costs  in  excess  of  that  amount 
are  chargeable  as  computer  search  time. 

§S1tM    Fm  waivers. 

(a)  Documents  shall  be  furnished 
without  charge,  or  at  a  charge  reduced 
below  fees  assessed  to  the  categories  of 
reqcesters  in  §  518.81  when  the 
Component  determines  that  waiver  or 
reduction  of  the  fees  is  in  the  public 


interest  because  furnishing  the 
information  is  iikeiy  to  contribute 
significantiy  to  puUic  understanding  of 
the  operations  or  activities  of  the 
Department  of  Defense  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(b)  When  assessable  costs  for  an 
FOIA  request  total  $15.00  or  less,  fees 
shall  be  waived  automatically  for  all 
requesters,  regardless  of  category. 

(c)  Decisions  to  waive  or  reduce  fees 
that  exceed  the  automatic  waiver 
threshold  shall  be  made  on  a  case-by -case 
basis,  consistent  with  the  following 
factors: 

(1)  Disclosure  of  the  information  "is  in 
the  public  interest  because  it  is  likely  to 
contribute  significanUy  to  public 
understanding  of  the  operations  or 
activities  of  the  government." 

(i)  The  subject  of  the  request. 
Components  should  analyze  whether  the 
subject  matter  of  the  request  involves 
issues  which  will  significantly 
contribute  to  the  public  understanding  of 
the  operations  or  activities  of  the 
Department  of  Defense.  Requests  for 
records  in  the  possession  of  the 
Department  of  Defense  which  were 
originated  by  non-government 
organizations  and  are  sought  for  their 
intrinsic  content,  rather  than  informative 
vodue  win  likely  not  contribute  to  public 
understanding  of  the  operations  or 
activities  of  the  Department  of  Defense. 
An  example  of  such  records  might  be 
press  dippings,  magazine  articles,  or 
records  forwarding  a  particular  opinion 
or  concern  from  a  member  of  the  public 
regarding  a  DoD  activity.  Similarly, 
disclosures  of  records  of  considerable 
age  may  or  may  not  bear  directly  on  the 
current  activities  of  the  Department  of 
Defense;  however,  the  a^e  of  a 
particular  record  shall  not  be  the  sole 
criteria  for  denying  relative  significance 
under  this  factor.  It  is  possible  to 
envisage  an  informative  issue 
concerning  the  current  activities  of  the 
Department  of  Defense,  based  upon 
historical  documentation.  Requests  of 
this  nature  must  be  closely  reviewed 
consistent  with  the  requester's  stated 
purpose  for  desiring  the  records  and  the 
potential  for  pubhc  understanding  of  the 
operations  and  activities  of  the 
Department  of  Defense. 

(ii)  The  informative  value  of  the 
Information  to  be  disclosed.  This  factor 
requires  a  dose  analysis  of  the 
substantive  contents  of  a  record,  or 
portion  of  the  record,  to  determine 
whether  disclosure  is  meaningful,  and 
shall  inform  the  public  on  the  operations 
or  activities  of  the  Department  of 
Defense.  While  the  subject  of  a  request 
may  contain  information  which 
concerns  operations  or  activities  of  the 


Department  of  Defense,  it  may  not 
always  hold  great  potential  for 
contritHitiiig  to  B  meaningful 
understanding  of  these  operations  or 
activities.  An  example  of  such  would  be 
a  heavily  redacted  record,  the  balance 
of  which  may  contain  only  random 
words,  fragmented  sentences,  or 
paragraph  headings.  A  determination  as 
to  whether  a  record  in  this  situation  will 
contribute  to  the  public  understanding  of 
the  operations  or  activities  of  the 
Department  of  Defense  must  be 
approached  with  caution,  and  carefully 
weighed  against  the  arguments  offered 
by  the  requester.  Another  example  is 
information  already  known  to  be  in  the 
public  domain.  Disclosure  of  duplicative, 
or  nearly  identical  information  already 
existing  in  the  public  domain  may  add 
no  meaningful  new  information 
concerning  the  operations  and  activities 
of  the  Department  of  Defense. 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure.  The  key  element  in 
determining  the  applicability  of  this 
factor  is  whether  disclosure  will  inform, 
or  have  the  potential  to  inform  the 
public,  rather  than  simply  the  individual 
requester  or  small  segment  of  interested 
persons.The  identity  of  the  requester  is 
essential  in  this  situation  in  order  to 
determine  whether  such  requester  has 
the  capability'  and  intention  to 
disseminate  the  information  to  the 
public.  Mere  assertions  of  plans  to 
author  a  book,  researching  a  particular 
subject  doing  doctoral  dissertation 
work,  or  indigency  are  insufficient 
without  demonstrating  the  capacity  to 
further  disclose  the  information  in  a 
manner  which  will  be  informative  to  the 
general  public  Requesters  should  be 
asked  to  describe  their  qualifications, 
the  nature  of  their  research,  the  purpose 
of  the  requested  information,  and  their 
intended  means  of  dissemination  to  the 
public. 

(iv)  The  significance  of  the 
contribution  to  public  understanding.  In 
appljnng  this  factor.  Components  must 
differentiate  the  relative  significance  or 
impact  of  the  disclosure  against  the 
current  level  of  public  knowledge,  or 
understanding  which  exists  before  the 
disclosure.  In  other  words,  will 
disclosure  on  a  current  subject  of  wide 
public  interest  be  unique  in  contributing 
previously  unknown  facts,  thereby 
enhancing  public  knowledge,  or  will  it 
basically  duplicate  what  is  already 
known  by  the  general  public.  A  decision 
regarding  significance  requires  objective 
judgment,  rather  than  subjective 
determination,  and  must  be  applied 
carefully  to  determine  whether 
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disclosure  will  likely  lead  to  a 
significant  public  understanding  of  the 
issue.  Components  shall  not  make  value 
iudgments  as  to  whether  the  information 
is  important  enough  to  be  made  public. 

(2)  Disclosure  of  the  information  "is 
not  primarily  in  the  commercial  interest 
of  the  requester.** 

(i)  The  existence  and  magnitude  of  a 
commercial  Interest.  If  the  request  is 
determined  to  be  of  a  commercial 
interest.  Components  should  address  the 
magnitude  of  that  interest  to  determine 
if  the  requester's  commercial  interest  is 
primary,  as  opposed  to  any  secondary 
personal  or  non-commercial  interest.  In 
addition  to  profit-making  organizations, 
individual  persons  or  other 
organizations  may  have  a  commercial 
interest  in  obtaining  certain  records. 
Where  it  is  difficult  to  determine 
whether  the  requester  is  of  a  commercial 
nature.  Components  may  draw  inference 
from  the  requester's  identity  and 
circumstances  of  the  request.  In  such 
situations,  the  provisions  of  S  518.85 
apply.  Components  are  reminded  that  in 
order  to  apply  the  commercial  standards 
of  the  FCMA,  the  requester's  commercial 
benefits  must  clearly  override  any 
personal  or  non-profit  interest. 

(ii)  The  primary  interest  in  disclosure. 
Once  a  requester's  commercial  interest 
has  been  determined.  Components 
should  then  determine  if  the  disclosure 
would  be  primarily  in  that  interest.  This 
requires  a  balancing  test  between  the 
commercial  interest  of  the  request 
against  any  public  benefit  to  be  derived 
as  a  result  of  that  disclosure.  Where  the 
public  interest  is  served  above  and 
beyond  that  of  the  requester's 
comraeroiBi  interest  a  waiver  or 
reduction  of  fees  would  be  appropriate. 
Conversely,  even  if  a  significant  public 
interest  exists,  and  the  relative 
commercial  interest  of  the  requester  is 
determined  to  be  greater  than  the  public 
interest  then  a  waiver  or  reduction  of 
fees  would  be  inappropriate.  As 
examples,  news  media  organizations 
have  a  commercial  interest  as  business 
organizations;  however,  their  inherent 
role  of  disseminating  news  to  the 
general  public  can  ordinarily  be 
presumed  to  be  of  a  primary  interest. 
Therefore,  any  commercial  interest 
becomes  secondary  to  the  primary 
interest  in  serving  the  public.  Similarly, 
scholars  writing  books  or  engaged  in 
other  forms  of  academic  research,  may 
recognize  a  commercial  benefit,  either 
directly,  or  indirectly  (through  the 
institution  they  represent);  however, 
normally  such  pursuits  are  primarily 
undertaken  for  educational  purposes, 
and  the  application  of  a  fee  charge 
would  be  inappropriate.  Conversely, 


data  brokers  or  others  who  merely 
compile  government  information  for 
marketing  can  normally  be  presumed  to 
have  an  interest  primarily  of  a 
commercial  nature. 

(d)  Components  are  reminded  that  the 
above  factors  and  examples  are  not  all 
inclusive.  Each  fee  decision  must  be 
considered  on  a  case-by-case  basis  and 
upon  the  merits  of  the  information 
provided  in  each  request  When  the 
element  of  doubt  as  to  whether  to 
charge  or  waive  the  fee  cannot  be 
clearly  resolved.  Components  should 
rule  in  favor  of  the  requester. 

(e)  In  addition,  the  following 
additional  circumstances  describe 
situations  where  waiver  or  reduction  of 
fees  are  most  likely  to  be  warranted: 

(1)  A  record  is  voluntarily  created  to 
preclude  an  otherwise  burdensome 
effort  to  provide  voluminous  amounts  of 
available  records,  includmg  additional 
information  not  requested. 

(2)  A  previous  denial  of  records  is 
reversed  to  total  or  in  part  and  the 
assessable  costs  are  not  substantial  (e.g. 
SI  5.00— $30.00). 

§518.85    Fee  Assessment 

(a)  Fees  may  not  be  used  to 
discourage  requesters,  and  to  this  et\d. 
FOIA  fees  are  limited  to  standard 
charges  for  direct  document  search, 
review  (in  the  case  of  commercial 
requesters)  and  duplication. 

(b)  In  order  to  be  as  responsive  as 
possible  to  FOIA  requests  while 
minimizing  unwarranted  costs  to  the 
taxpayer.  Components  shall  adhere  to 
the  following  procedures: 

(1)  Analyze  each  request  to  determine 
the  category  of  the  requester.  If  the 
Component  determination  regarding  the 
category  of  the  requester  is  different 
than  that  claimed  by  the  requester,  the 
component  will: 

(i)  Notify  the  requester  that  he  should 
provide  additional  justification  to 
warrant  the  category  claimed,  and  that  a 
search  for  responsive  records  will  not  be 
initiated  until  agreement  has  been 
attained  relative  to  the  category  of  the 
requester.  Absent  further  category 
justification  from  the  requester,  and 
within  a  reasonable  period  of  time  (i.e.. 
30  calendar  days),  the  Component  shall 
render  a  final  category  determination, 
and  notify  the  requester  of  such 
determination,  to  include  normal 
administrative  appeal  rights  of  the 
determination. 

(ii)  Advise  the  requester  that, 
notwithstanding  any  appeal,  a  search 
for  responsive  records  will  not  be 
initiated  until  the  requester  indicates  a 
willingness  to  pay  assessable  costs 
appropriate  for  the  category  determined 
by  the  Component. 


(2)  Requesters  must  submit  a  fee 
declaration  appropriate  for  the  below 
categories. 

(i)  Commercial.  Requesters  must 
indicate  a  willingness  to  pay  all  search, 
review  and  duplication  costs. 

(ii)  Education  or  Noncommercial 
Scientific  Institution  or  /Vews  Media. 
Requesters  must  indicate  a  willingness 
to  pay  duplication  charges  in  excess  of 
100  pages  if  more  than  100  pages  of 
records  are  desired. 

(iii)  All  Others.  Requesters  must 
indicate  a  willingness  to  pay  assessable 
search  and  duplication  costs  if  more 
than  two  hours  of  search  effort  or  100 
pages  of  records  are  desired. 

(3)  If  the  above  conditions  are  not 
met.  then  the  request  need  not  be 
processed  and  the  requester  shall  be  so 
informed. 

(4)  In  the  situation  described  by 

§  518.81(b)  (1)  and  (2).  Components  must 
be  prepared  to  provide  an  estimate  of 
assessable  fees  if  desired  by  the 
requester.  While  it  is  recognized  that 
search  situations  will  vary  among 
Components,  and  that  an  estimate  is 
often  difficult  to  obtain  prior  to  an 
actual  search,  requesters  who  desire 
estimates  are  entitled  to  such  before 
committing  to  a  willingness  to  pay. 
Should  Component  estimates  exceed  the 
actual  amount  of  the  estimate  or  the 
amount  agreed  to  by  the  requester,  the 
amount  in  excess  of  the  estimate  or  the 
requester's  agreed  amount  shall  not  be 
charged  without  the  requester's 
agreement 

(5)  No  DoD  Component  may  require 
advance  payment  of  any  fee:  i.e.. 
payment  before  work  is  commenced  or 
continued  on  a  request  unless  the 
requester  has  previously  failed  to  pay 
fees  in  a  timely  fashion,  or  the  agency 
has  determined  that  the  fee  will  exceed 
$250.00.  As  used  in  this  sense,  a  timely 
fashion  is  30  calendar  days  from  the 
date  of  billing  (the  fees  have  been 
assessed  in  writing]  by  the  Component. 

(6)  Where  a  Component  estimates  or 
deter.-nines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.00,  the  Component 
shall  notify  the  requester  of  the  likely 
cost  and  obtain  satisfactory  assurance 
of  full  payment  where  the  requester  has 
a  history  of  prompt  payments,  or  require 
an  advance  payment  of  an  amount  up  to 
the  full  estimated  charges  in  the  case  of 
requesters  with  no  history  of  payment 

(7)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  {i.e^  within  30  calendar  days 
from  the  date  of  the  tMlling),  the 
Component  may  require  the  requester  to 
pay  the  full  amount  owed,  plus  any 
applicable  interest  or  demonstrate  that 
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he  has  paid  the  fee,  and  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fee  before  the  Component 
begins  to  process  a  new  or  pending 
request  from  the  requester.  Interest  will 
be  at  the  rate  prescribed  in  31  U.S.C. 
3717  (reference  (ff)),  and  confirmed  with 
respective  Finance  and  Accounting 
Offices. 

(8)  After  all  work  is  completed  on  a 
request,  and  the  documents  are  ready 
for  release.  Components  may  request 
payment  prior  to  forwarding  the 
documents  if  there  is  no  payment  history 
on  the  requester,  or  if  the  requester  has 
previously  failed  to  pay  a  fee  in  a  timely 
fashion  (i.e.,  within  30  calendar  days 
from  the  date  of  the  billing).  In  the  case 
of  the  latter,  the  provisions  of 

§  518.83(b)(7),  apply.  Components  may 
not  hold  documents  ready  for  release 
pending  payment  from  requesters  with  a 
history  of  prompt  payment. 

(9)  When  Components  act  under, 
§  518.85,  (a)(1)  through  (a)(7),  of  this 
part,  the  administrative  time  limits  of 
the  FOIA  (i.e.,  10  working  days  from 
receipt  of  initial  requests,  and  20 
working  days  from  receipt  of  appeals, 
plus  permissible  extensions  of  these 
time  limits)  will  begin  only  after  the 
Component  has  received  a  willingness 
to  pay  fees  and  satisfaction  as  to 
category  determination,  or  fee  payments 
(if  appropriate). 

(10)  Components  may  charge  for  time 
spent  searching  for  records,  even  if  that 
search  fails  to  locate  records  responsive 
to  the  request.  Components  may  also 
charge  search  and  review  (in  the  case  of 
commercial  requesters)  time  if  records 
located  are  determined  to  be  search 
charges  are  likely  to  exceed  $25,000  it 
shall  notify  the  requester  of  the 
estimated  amount  of  fees,  unless  the 
requester  has  indicated  in  advance  his 
or  her  willingness  to  pay  fees  as  high  as 
those  anticipated.  Such  a  notice  shall 
offer  the  requester  the  opportunity  to 
confer  with  Component  personnel  with 
the  object  of  reformulating  the  request  to 
meet  his  or  her  needs  at  a  lower  cost. 

(c)  Commercial  Requesters.  Fees  shall 
be  limited  to  reasonable  standard 
charges  for  document  search,  review 
and  duplication  when  records  are 
requested  for  commercial  use. 
Requesters  must  reasonably  describe 
the  records  sought  (see  §  518.26). 

(1)  the  term  "conunercial  use"  request 
refers  to  a  request  from,  or  on  behalf  of 
one  who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interest  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  In  determining  whether 
a  requester  properly  belongs  in  this 
category.  Component  must  determine 
the  use  to  which  a  requester  will  put  the 


documents  requested.  Moreover,  where 
a  Components  has  reasonable  cause  to 
doubt  the  use  to  which  a  requester  will 
put  the  records  sought,  or  wjiere  that  use 
is  not  clear  from  the  request  itself. 
Components  should  seek  additional 
clarification  before  assigning  the  request 
to  a  specific  category. 

(2)  When  Components  receive  a 
request  for  documents  for  commercial 
use,  they  should  assess  charges  which 
recover  the  full  direct  costs  of  searching 
for,  reviewing  for  release,  and 
duplicating  the  record  sought. 
Conunercial  requesters  (unlike  other 
requesters)  are  not  entitled  to  two  hours 
of  free  search  time,  nor  100  free  pages  of 
reproduction  of  documents.  Moreover, 
commercial  requesters  are  not  normally 
entitled  to  a  waiver  or  reduction  of  fees 
based  upon  an  assertion  that  disclosure 
would  be  in  the  public  interest. 
However,  because  use  is  the  exclusive 
determining  criteria,  it  is  possible  to 
envision  a  commercial  enterprise 
making  a  request  that  is  not  for 
commercial  use.  It  is  also  possible  that  a 
non-profit  organization  could  make  a 
request  that  is  for  commercial  use.  Such 
situations  must  be  addressed  on  a  case- 
by-case  basis. 

(d)  Educational  Institution  Requesters. 
Fees  shall  be  limited  to  only  reasonable 
standard  charges  for  document 
duplication  (excluding  charges  for  the 
first  100  pages)  when  the  request  is 
made  by  an  educational  institution 
whose  purpose  is  scholarly  research. 
Requesters  must  reasonably  describe 
the  record  sought  (see  §  518.26).  The 
term  "educational  institution"  refers  to  a 
pre-school,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 
vocational  education,  whfbh  operates  a 
program  or  programs  of  scholarly 
research. 

(e)  Non-Commercial  Scientific 
Institution  Requesters.  Fees  shall  be 
limited  to  only  reasonable  standard 
charges  for  document  duplication 
(excluding  charges  for  the  first  100 
pages)  when  the  request  is  made  by  a 
non-commercial  scientific  institution 
whose  purpose  is  scientific  research. 
Requesters  must  reasonably  describe 
the  records  sought  (see  §  518.28).  The 
term  "non-commercial  scientific 
institution"  refers  to  an  institution  that 
is  not  operated  on  a  "commercial"  basis 
as  defined  in  §  518.81(c)  and  which  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 
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(f)  Components  shall  provide 
documents  to  requesters  in  S  518.85  (d) 
and  (e),  for  the  cost  of  duplication  alone, 
excluding  charges  for  the  first  100  pages. 
To  be  eligible  for  inclusion  in  these 
categories,  requesters  must  show  that 
the  request  is  being  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for 
commercial  use,  but  in  furtherance  of 
scholarly  (from  an  educational 
institution)  or  scientific  (from  a  non- 
commercial scientific  institution) 
research. 

(g)  Representatives  of  the  news 
media.  Fees  shall  be  limited  to  only 
reasonable  standard  charges  for 
document  duplication  (excluding 
charges  for  the  first  100  pages)  when  the 
request  is  made  by  a  representative  of 
the  news  media.  Requesters  must 
reasonably  describe  the  records  sought 
(see  §  518.26). 

(1)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Example  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  meant  to  be  all- 
inclusive.  Moreover,  as  traditional 
methods  of  news  delivery  evolve  (e.g., 
electronic  dissemination  of  newspapers 
through  telecommunications  services), 
such  alternative  media  would  be 
included  in  this  category.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof,  but  Components  may 
also  look  to  the  past  publication  record 
of  a  requester  in  making  this 
determination. 

(2)  To  be  eligible  for  inclusion  in  this 
category,  a  requester  must  meet  the 
criteria  in  §  518.85(g)(1)  and  his  or  her 
request  must  not  be  made  for 
commercial  use.  A  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use.  For  example,  a 
document  request  by  a  newspaper  for 
records  relating  to  the  investigation  of  a 
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defendant  in  a  current  criminal  trial  of 
public  interest  could  be  presumed  to  be 
a  request  £nom  an  entity  eligible  for 
inclusion  in  this  category,  and  entitled  to 
records  at  the  cost  of  reproduction  alone 
(excluding  charges  for  the  first  100 
pages). 

(3)  "Representative  of  the  news 
media"  does  not  include  private 
libraries,  private  repositories  of 
Government  records,  or  middlemen, 
such  as  information  vendors  or  data 
boxes. 

(h)  All  Other  Requesters.  Components 
shall  charge  requesters  who  do  not  fit 
into  any  of  the  above  categories,  fees 
which  recover  the  full  direct  cost  of 
searching  for  and  duplicating  records, 
except  that  the  first  two  hours  of  search 
time  and  the  first  100  pages  of 
duplication  shall  be  furnished  without 
charge.  Requesters  must  reasonably 
describe  the  records  sought  (see 
S  518.26).  Requests  from  subjects  about 
themselves  will  continue  to  be  treated 
under  the  fee  provisions  of  the  Privacy 
Act  of  1974  (reference  (ff)).  which  permit 
fees  only  for  duplication.  Components 
are  reminded  that  this  category  of 
requester  may  also  be  eligible  for  a 
waiver  or  reduction  of  fees  if  disclosure 
of  the  information  is  in  the  public 
interest  as  defined  under  5  518^4(a). 
(See  also  5  518.85{c)(2).DD  Form  2086 
(Record  of  Freedom  of  Information  (FOI) 
Processing  Cost)  will  be  used  to 
annotate  fees  for  processing  FOIA 
information.  The  form  is  available 
through  normal  publications  channels. 

§  518.86    Aggregating  requests. 

Except  for  requests  that  are  for  a 
commercial  use,  a  Component  may  not 
charge  for  the  first  two  hours  of  search 
time  or  for  the  first  100  pages  of 
reproduction.  However,  a  requester  may 
not  file  multiple  requests  at  the  same 
time,  each  seeking  portions  of  a 
document  or  documents,  solely  in  order 
to  avoid  payment  of  fees.  When  a 
Component  reasonably  believes  that  a 
requester  or,  on  rare  occasions,  a  group 
of  requesters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
avoiding  the  assessment  of  fees,  the 
agency  may  aggregate  any  such  requests 
and  charge  accordingly.  One  element  to 
be  considered  in  determining  whether  a 
belief  would  be  reasonable  is  the  time 
period  in  which  the  requests  have 
occurred.  For  example,  it  would  be 
reasonable  to  presume  that  multiple 
requests  of  this  type  made  within  a  30 
day  period  had  been  made  to  avoid  fees. 
For  requests  made  over  a  longer  period, 
however,  such  a  presumption  becomes 
harder  to  sustain  and  Components 
should  have  a  solid  basis  for 


determining  that  aggregation  is 
warranted  in  such  cases.  Components 
are  cautioned  that  before  aggregating 
requests  from  more  than  one  requester, 
they  must  have  a  concrete  basis  on 
which  to  conclude  that  the  requesters 
are  acting  in  concert  and  are  acting 
specifically  to  avoid  payment  of  fees.  In 
no  case  may  Components  aggregate 
multiple  requests  on  unrelated  subjects 
from  one  requester. 

§518.87    Effect  Of  th*  Debt  CoHectton  Act 
of  1962  (Pub.  L.  97-365). 

The  Debt  Collection  Act  of  1982  (Pub. 
L  97-365)  provides  for  a  minimum 
annual  rate  of  interest  to  be  charged  on 
overdue  debts  owed  the  Federal 
Government.  Components  may  levy  this 
interest  penalty  for  any  fees  that  remain 
outstanding  30  calendar  days  from  the 
date  of  billing  (the  first  demand  notice) 
to  the  requester  of  the  amount  owed- 
The  interest  rate  shall  be  as  prescribed 
in  31  U.S.C.  3717  (reference  (ff)). 
Components  should  verify  the  current 
interest  rate  with  respective  Finance 
and  Accounting  Offices.  After  one 
demand  letter  has  been  sent,  and  30 
calendar  days  have  lapsed  with  no 
payment.  Components  may  submit  the 
debt  to  respective  Finance  and 
Accounting  Offices  for  collection 
pursuant  to  the  Debt  Collection  Act  of 
1982. 

§  5 1 8.86    Computation  of  fees. 

The  fee  schedule  in  this  chapter  shall 
be  used  to  compute  the  search^  review 
(in  the  case  of  commercial  requesters) 
and  duplication  costs  associated  with 
processing  a  given  FOIA  request.  Costs 
shall  be  computed  on  time  actually 
spenL  Neither  time-based  nor  dollar- 
based  minimum  charges  for  search, 
review  and  duplication  are  authorized. 

Collecdon  of  Fees  and  Fee  Rates 

§518.69    CoMectton  of  fees. 

Collection  of  fees  will  be  made  at  the 
time  of  providing  the  documents  to  the 
requester  or  recipient  when  the 
requester  specifically  states  that  the 
costs  involved  shall  be  acceptable  or 
acceptable  up  to  a  specified  limit  that 
covers  the  anticipated  costs.  Collection 
of  fees  may  not  be  made  in  advance 
unless  the  requester  has  failed  to  pay 
previously  assessed  fees  within  30 
calendar  days  from  the  date  of  the 
billing  by  the  DoD  Component  or  the 
Component  has  determined  that  the  fee 
will  be  in  excess  of  $250  (see  §  518.81). 

§516.90    Seardittane. 
(a)  Manual  search 


Type 

Grade 

r% 

Oencal ._ _ 

Professional 

E9/GS8  and  betow 

01-06/GS9-GS/ 

GM15 
07/QS/GM16/ES1 

and  above. 

12 
25 

45 

(b)  Computer  search.  Computer 
search  is  based  on  direct  cost  of  the 
central  processing  unit,  input-output 
devices,  and  money  capacity  of  the 
actual  computer  configuration.  The 
salary  scale  (equating  to  paragraph  a 
above)  for  the  computer  operator/ 
programmer  determining  how  to  conduct 
and  subsequently  executing  the  search 
will  be  recorded  as  part  of  the  computer 
search. 

§518.91    Dupflcatioa 


Type 

Cost  per  page  (cents) 

Pre-Printed  material 

Oi 

Office  copy _ _... 

15. 

Microfiche.- -._ 

25. 

Corripuier  copies  (tapes 

Actual  cost  o<  dupkcatmg 

orpnrHCHits). 

tfte  tape  or  pnntoui 

(indudas  operator's 

tiine  artd  cost  of  the 

tape> 

§  518.92    Review  time  (In  tt)e  case  of 
commerciai  requesters). 


Type 

Grade 

Hourly 
rate  (S) 

Clencal 

Professionit 
Executwe 

E9/GS8  and  below 

01-06/GS9-GS15 

07/GSl6.'ES1  wid 
above. 

12 
25 
45 

§  516.93    Audiovisual  documentary 
materials. 

Search  costs  are  computed  as  for  any 
other  record.  Duplication  cost  is  the 
actual  direct  cost  of  reproducing  the 
material,  including  the  wage  of  the 
person  doing  the  work.  Audiovisual 
materials  provided  to  a  requester  need 
not  be  in  reproducible  format  or  quality'. 
Army  audiovisual  materials  are  referred 
to  as  "visual  information." 

§518^4    Ottier  records. 

Direct  search  and  duplication  cost  for 
any  record  not  described  above  shall  be 
computed  in  the  manner  described  for 
audiovisual  documentary  material 

§  516.95    Costs  for  special  services. 

Complying  with  requests  for  special 
services  is  at  the  discretion  of  the 
Components.  Neither  the  FOIA.  nor  its 
fee  structure  cover  these  kinds  of 
services.  Therefore.  Components  may 
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recover  the  costs  of  special  services 
requested  by  the  requester  after 
agreement  has  been  obtained  in  writing 
from  the  requester  to  pay  for  one  or 
more  of  the  following  services: 

(a)  Certifying  that  records  are  true 
copies. 

(b)  Sending  records  by  special 
methods  such  as  express  mail.  etc. 

Collection  of  Fees  and  Fee  Rates  for 
Technical  Data 

§518.96    Fms  for  tectmical  data. 

(a)  Technical  data,  other  than 
technical  data  that  discloses  critical 
technology  with  military  or  space 
application,  if  required  to  be  released 
under  the  FOIA.  shall  be  released  after 
the  person  requesting  such  technical 
data  pays  all  reasonable  costs  attributed 
to  search,  duplication  and  review  of  the 
records  to  be  released.  Technical  data. 
as  used  in  this  Section,  means  recorded 
information,  regardless  of  the  form  or 
method  of  the  recording  of  a  scientific  or 
technical  nature  (including  computer 
software  documentation).  This  term 
does  not  include  computer  software,  or 
data  incidental  to  contract 
administration,  such  as  Hnancial  and/or 
management  information.  DoD 
Components  shall  retain  the  amounts 
received  by  such  a  release,  and  it  shall 
be  merged  with  and  available  for  the 
same  purpose  and  the  same  time  period 
as  the  appropriation  from  which  the 
costs  were  incurred  in  complying  with 
request.  All  reasonable  costs  as  used  in 
this  sense  are  the  full  costs  to  the 
Federal  Government  of  rendering  the 
service,  or  fair  market  value  of  the 
service,  whichever  is  higher.  Fair  market 
value  shall  be  determined  in  accordance 
with  commercial  rates  in  the  local 
geographical  area.  In  the  absence  of  a 
known  market  value,  charges  shall  be 
based  on  recovery  of  full  costs  to  the 
Federal  Government.  The  full  cost  shall 
include  all  direct  and  indirect  costs  to 
conduct  the  search  and  to  duplicate  the 
records  responsive  to  the  request.  This 
cost  is  to  be  differentiated  from  the 
direct  costs  allowable  under  the 
Collection  of  Fees  and  Fee  Rates  portion 
of  this  subpart  for  other  types  of 
i.iformation  released  under  the  FOIA. 
DD  Form  2086-1  (Record  of  Freedom  of 
Information  (FOI)  Processing  Cost  for 
Technical  Data)  will  be  used  to  annotate 
fees  for  technical  data.  The  form  is 
available  through  normal  publications 
channels. 

(b)  Waiver.  Components  shall  waive 
the  payment  of  costs  required  in 

§  518.96(a),  which  are  greater  than  the 
costs  that  would  be  required  for  release 
of  this  same  information  under  the 


Collection  of  Fees  and  Fee  Rates  portion 
of  this  subpart  if: 

(1)  The  request  is  made  by  a  citizen  of 
the  United  States  or  a  United  States 
corporation,  and  such  citizen  or 
corporation  certifies  that  the  technical 
data  requested  is  required  to  enable  it  to 
submit  an  offer,  or  determine  whether  it 
is  capable  of  submitting  an  offer  to 
provide  the  product  to  which  the 
technical  data  relates  to  the  United 
States  or  a  contractor  with  the  United 
States.  However,  Components  may 
require  the  citizen  or  corporation  to  pay 
a  deposit  in  an  amount  equal  to  not 
more  than  the  cost  of  complying  with  the 
request,  which  will  be  refunded  upon 
submission  of  an  offer  by  the  citizen  or 
corporation; 

(2)  The  release  of  technical  data  is 
requested  in  order  to  comply  with  the 
terms  of  an  international  agreement;  or, 

(3)  The  Component  determines  in 
accordance  with  §  518.80(a),  that  such  a 
v/aiver  is  in  the  fnterest  of  the  United 
States. 

(c)  Fee  Rates. 

(1)  Search  time,  (i)  Manual  Search. 


Type 

Grade 

Hourly 
rate  ($) 

Clerical 

E9/GS8  and  below 

13.25 

(Minimum  Charge) . 

830 

Professional  and  Executive  (To  be 
established  at  actual  hourly  rate  prior  to 
search.  A  minimum  charge  will  be 
established  at  y^  hourly  rates.) 

(ii)  Computer  search  is  based  on  the 
total  cost  of  the  central  processing  unit, 
input-output  devices,  and  memory 
capacity  of  the  actual  computer 
configuration.  The  wage  (based  upon  the 
scale  in  §  518.96(c)(l)(i),  for  the 
computer  operator  and/or  programmer 
determining  how  to  conduct,  and 
subsequently  executing  the  search  will 
be  recorded  as  part  of  the  computer 
search. 

(2)  Duplication. 


Type 


Aerial  ptwtographs,  specifications,  permits, 
charts,  blueprints,  and  other  technical 

documents 

Engineering  data  (microfilm): 
Aperture  cards: 

Silver  duplicate  negative,  per  card 

When  key  punched  and  verified,  per 

card 

Oazo  duplicate  negative,  per  card 

When  key  punched  and  verified,  per 

card 

35mm  roll  film,  per  frame 

16mm  roll  fHm,  per  frame 

Paper  daprints  (engineering  drawings), 
each 


Cost 


$2.50 


.75 

.85 
.65 

.75 
.SO 
.45 

1.50 


Type 

Cost 

Paper  reprints 
each 

of  mcrofitni  Indices, 

.10 

(3)  Review  time. 

Type 

Qrad* 

Hourly 
fate($) 

Clerical 

E9/GS8  and  betow 

13.25 

Charge). 

8.30 

Professional  and  Executive  (To  be 
established  at  actual  hourly  rate  prior  to 
review.  A  minimum  charge  will  be 
established  at  Vzx  hourly  rates.) 

(d)  Other  technical  data  records. 
Charges  for  additional  services  not 
specifically  provided  in  S  518.96(c), 
consistent  with  DoD  Instruction  7230.7 
(reference  (r)),  shall  be  made  by 
Components  at  the  following  rates: 

1.  Minimum  charge  for  oflice  copy 

(up  to  six  images)..- _ $3.50 

2.  Each  additional  image 10 

3.  Each  typewritten  page ..-.       3.50 

4.  Certification  and  validation  with 

seal,  each „ 5.20 

5.  Hand-drawn  plots  and  sketches, 

each  hour  or  fraction  thereof 12.00 


Subpart  G— Reports 
Reports  Control 

§518.97    General 

The  reporting  requirement  outlined  in 
this  subpart  is  assigned  Report  Control 
Symbol  DD-PA(A)  1365.  See  appendix  F 
for  DD  Form  2364.  Annual  Report 
Freedom  of  Information  Act. 

Annual  Report 

§  518.98    Reporting  time. 

Each  DoD  Component  shall  prepare 
statistics  and  accumulate  paperwork  for 
the  preceding  calendar  year  on  those 
times  prescribed  for  the  annual  report 
and  submit  them  in  duplicate  to  the 
ASD(PA)  on  or  before  each  February  1. 
Existing  DoD  standards  and  registered 
data  elements  are  to  be  used  for  all  data 
requirements  to  the  greatest  extent 
possible  in  accordance  with  the 
provisions  of  DoD  Directive  5000.11 
(reference(s))  AR  25-9.  The  standard 
data  elements  are  contained  in  DoD 
Directive  5000.12-M  (reference  (99)).  The 
Army  will  follow  guidelines  below  and 
submit  the  information  to  the  Army 
Freedom  of  Information  and  Privacy  Act 
Division,  Information  Systems 
Command.  Attn:  ASQNS-OP-F.  Room 
1146.  Hoffman  Building  I,  Alexandria, 
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VA  22331-0301  by  the  second  week  of 
each  lanuary. 

(a)  Each  reporting  activity  will  submit 
the  information  requested  in  §  518.99, 
items  (a)(1).  (a)(2).  (a)(5).  (a)(6).  (b)(3). 
(i).  (i)(l).  (n(2)  and  (j)(2)(i).  Data  will  be 
collected  throughout  the  year  on  DD 
Form  208a 

(b)  Each  IDA  will  submit  the 
information  requested  in  §  518.99. 
excluding  items  (d)  through  (h). 

(c)  The  Judge  Advocate  General, 
Army,  will  submit  the  information 
requested  in  S  518.99,  item  (9). 

(d)  The  Army  General  Counsel  will 
submit  the  information  requested  in 

S  518.99.  items  (d)  through  (f). 

(e)  The  Information  Systems 
Command  will  compile  the  data 
submitted  in  the  Department  of  the 
Army's  annual  Reporting  of  Freedom  of 
Information  Processing  Costs  (RCS  DD- 
PA(A)  1365).  This  report  will  be 
coordinated  through  the  DISC4  (SAIS- 
PDC).  WASH  DC  20310-0107.  to  the 
Director  of  Freedom  of  Information  and 
Security  Review  by  31  January  each 
year.        || 

§  518.99    Annual  report  content 

The  following  instructions  shall  be 
used  in  preparing  the  annual  report  for 
submission  on  DD  Form  2564  (see 
appendix  G  to  this  part).  DD  Form  2564 
may  be  ordered  through  publication 
channels  or  reproduced  locally: 

(a)  Item  1. 

(1)  Total  requests.  Enter  the  total 
number  of  FOIA  requests  responded  to 
during  the  calendar  year. 

(2)  Granted  in  full.  Enter  the  total 
number  of  FOIA  requests  responded  to 
and  granted  in  full  during  the  calendar 
year.  (This  may  include  requests  granted 
by  your  office,  yet  still  requiring  action 
by  another  office). 

(3)  Denied  in  part.  Enter  the  total 
number  of  FOIA  requests  responded  to 
and  denied  in  part  based  on  one  or  more 
of  the  nine  FOIA  exemptions.  (Do  not 
report  denial  of  fee  waivers). 

(4)  Denied  in  full  Enter  the  total 
number  of  FOIA  requests  responded  to 
and  denied  in  full  based  on  one  or  more 
of  the  nine  FOIA  exceptions.  (Do  not 
report  denial  of  fee  waivers). 

(5)  "Other Reason" responses.  Enter 
the  total  number  of  FOIA  requests  in 
which  you  were  unable  to  provide  all  or 
part  of  the  requested  information  based 
on  an  "Other  Reason"  response.  Item 
(b)(3)  of  this  section  explains  the  six 
possible  "Other  Reasons". 

(6)  Total  actions.  Enter  the  total 
number  of  FOIA  actions  taken  during 
the  calendar  year.  This  number  will  be 
the  sum  of  paragraphs  (a)(2)  through 
(a)(5]  of  this  section. 

(b)  Item  2. 


(1)  Exemptions  invoked  on  initial 
determinations.  Enter  the  number  of 
times  an  exemption  was  claimed  for 
each  request  that  was  denied  in  full  or 
in  part.  Since  more  than  one  exemption 
may  be  claimed  when  responding  to  a 
single  request,  this  number  will  be  equal 
to  or  greater  than  the  sum  of  paragraphs 
(a)(3)  and  (a)(4)  of  this  section. 

(2)  b(3j  Status  invoked  on  initial 
determinations.  Identify  the  statutes 
cited  and  number  of  times  invoked  when 
you  claim  a  (b)(3)  exemption.  The  total 
number  of  instances  will  be  equal  to  the 
total  in  paragraph  (b)(1)  of  this  section. 
Citea  the  speciHc  sections  when 
invoking  the  Atomic  Energy  of  1954  or 
the  National  Security  Act  of  1947.  To 
qualify  as  a  b(3)  exemption,  the  statute 
must  contain  clear  wording  that  the 
information  covered  will  not  be 
disclosed.  The  following  examples  are 
not  b(3)  statutes: 

(i)  5  U.S.C.  552a— Privacy  Act. 

(ii)  17  U.S.C.  101  et.  seq.— Copyright 
Act. 

(iii)  18  U.S.C.  793— Gathering. 
Transmitting  or  Losing  Defense 
Information. 

(iv)  18  U.S.C.  794— Gathering  or 
Delivering  Defense  Information  to  Aid 
Foreign  Governments. 

(v)  18  U.S.C.  1905— Trade  Secrets  Act. 

(vi)  U.S.C.  1498— Patent  and  Copyright 
Cases. 

(3)  "Other  Reasons  "  cited  on  initial 
determinations.  Indentify  the  "Other 
Reasons"  response  cited  when 
responding  to  a  FOIA  request  and  enter 
the  number  of  times  each  was  claimed. 

(i)  Transferred  request.  Enter  the 
number  of  times  a  request  was 
transferred  to  another  DoD  Component 
or  Federal  Agency  for  action. 

(ii)  Lack  of  records.  Enter  the  number 
of  times  a  search  of  files  failed  to 
identify  records  responsive  to  subject 
request  and  there  was  no  statutory 
obligations  to  create  a  record. 

(iii)  Failure  of  requester  to  reasonably 
describe  record.  Enter  the  number  of 
times  a  FOIA  request  could  not  be  acted 
upon  since  the  requester  failed  to 
reasonably  describe  the  record{s)  being 
sought. 

(iv)  Other  failures  by  requester  to 
comply  with  published  rules  and/or 
directives.  Enter  the  number  of  times  a 
requester  failed  to  follow  published 
rules  concerning  time,  place,  fees,  and 
procedures. 

(v)  Request  withdrawn  by  requester. 
Enter  the  number  of  times  a  requester 
withdrew  a  request  and/or  appeal. 

(vi)  Not  an  agency  record.  Enter  the 
number  of  times  a  requester  was 
provided  a  request  indicating  the 
requested  information  was  not  an 
agency  record. 


(vii)  Total.  Enter  the  sum  of 
paragraphs  (b)(3)  (i)  through  (vi)  of  this 
section.  This  number  will  be  equal  to  or 
greater  than  the  number  in  paragraph 
(a)(5)  of  this  section,  since  more  than 
one  reason  may  be  clbimed  for  each 
"Other  Reason"  response. 

(c)  Item.  3. 

Initial  denial  authorities  by 
participation.  Enter  the  name,  rank  (if 
military),  title,  and  activity  of  each 
individual  who  signed  a  partial  or  total 
denial  response  and  give  the  number  of 
instances  of  participation.  The  total 
number  of  instances  will  equal  the  sum 
of  paragraphs  (a)(3]  and  (a)(4)  of  this 
section.  Show  the  individual's  full  title 
and  complete  organization  (do  not  use 
acronymns  or  abbreviations,  other  than 
U.S.)  See  example  below. 

Smith,  )ohn  G.  BG  Director,  Personnel  and 
Administration,  6  U.S.  European 
Command 

(d)  Item  4. 

(1)  Total  requests.  Enter  the  total 
number  of  FOIA  appeals  responded  to 
during  the  calendar  year. 

(2)  Granted  in  full  Enter  the  total 
number  of  FOIA  appeals  responded  to 
and  granted  in  full  during  the  year. 

(3)  Denied  in  part.  Enter  the  total 
number  of  FOIA  appeals  responded  to 
and  denied  in  part  based  on  one  or  more 
of  the  nine  FOIA  exemptions. 

(4)  Denied  in  full  Enter  the  total 
number  of  FOIA  appeals  responded  to 
and  denied  in  full  based  on  one  or  more 
of  the  nine  FOIA  requests. 

(5)  "Other  Reason  "  responses.  Enter 
the  total  number  of  FOIA  appeals  in 
which  you  were  unable  to  provide  the 
requested  information  based  on  "Other 
Reason"  response.  Item  (b)(3)  of  this 
section  explains  the  six  possible  "Other 
Reasons." 

(6)  Total  actions.  Enter  the  total 
number  of  FOIA  appeal  actions  taken 
during  the  calendar  year.  This  number 
will  be  the  sum  of  paragraphs  (d)(2)  and 
(d)(5)  of  this  section. 

(e)  Item  5. 

(1)  Exemptions  invoked  on  appeal 
determinations.  Enter  the  number  of 
times  an  exemption  was  claimed  for 
each  appeal  that  was  denied  in  full  or  in 
part.  Since  more  than  one  exemption 
may  be  claimed  when  responding  to  a 
single  request,  this  number  will  be  equal 
to  or  greater  than  the  sum  of  paragraphs 
(d)(3)  and  (d)(4)  of  this  section. 

(2)  b(3)  Statutes  invoked  on  appeal 
determinations.  Identify  the  statutes 
cited  and  number  of  times  invoked  when 
you  claimed  a(b)(3)  exemption.  The  total 
number  of  instances  will  be  equal  to  the 
total  in  paragraph  (e)(1)  of  this  section. 
Cite  the  specific  sections  when  invoking 
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the  Atomic  Energy  Act  of  1954  or  the 
National  Security  Act  of  1947.  To  qualify 
as  a  b(3)  exemption,  the  statute  must 
contain  clear  wording  that  the 
information  covered  will  not  be 
disclosed.  Examples  which  are  not  b(3) 
statues  are  listed  in  paragraph  (b)(2}  of 
this  section. 

(3)  "Other  Reasons  "  cited  on  appeal 
determinations.  Identify  the  "Other 
Reasons"  response  cited  when 
responding  to  a  FOIA  appeal  and  enter 
the  number  of  times  each  was  claimed. 
See  paragraph  (b)(3)  of  this  section  for 
description  of  "Other  Reasons". 

(f)  Item  & 

Appeal  denial  authorities  by 
participation.  Enter  the  name,  rank  (if 
military),  title,  and  activity  of  each 
individual  who  signed  a  partial  or  total 
appeal  denial  response  and  give  the 
number  of  instances  of  participation. 
The  total  number  of  instances  will  equal 
the  sum  of  paragraphs  (d)(3)  and  (d)(4} 
of  this  section.  Show  the  full  title  and 
complete  organization  (do  not  use 
acronyms  or  abbreviations,  other  than 
U.S.).  See  Item  3  of  this  section  for 
example. 

(g)  Item  7. 

Court  opinions  and  actions  taken. 
Briefly  describe  the  results  of  each  suit 
the  ludge  Advocate  General  and/or  the 
General  Counsel  participated  in  during 
the  calendar  year.  See  following 
example: 

Armed  Forces  Relief  and  Benefit  Association 
V.  Department  of  Defense,  Department  of 
the  Army.  Department  of  the  Air  Force, 
and  Department  of  the  Navy.  C.A.  89- 
0689.  U.S.D.CD.C.  March  15, 1989. 
Plaintiff  filed  suit  for  defendent's  refusal 
to  release  serviceman's  name  and  duty 
address.  Information  was  held  pursuant 
to  5  U.S.C.  552  (b)(2)  and  (b)(6).  Plaintiff 
voluntarily  dismissed  suit  )une  19, 1966. 

(h)  Item  8. 

FOIA  implementation  rules  and 
regulations.  List  all  changes  or  revisions 
of  FOIA  rules  or  regulations  affecting 
the  implementation  of  the  FOIA 
program,  followed  by  the  Federal 
Register  reference  (volume  number, 
date,  and  page)  that  announces  the 
change  of  revision  to  the  public.  Append 
a  copy  of  each.  See  following  example: 

DoD  Regulation  540a7-R  "DoD  Freedom  of 
Information  Act  Program" — 32  CFR  286. 
Vol.  54,  ^^o.  155.  pg.  33190. 14  August 
1989. 

(i)  Item  9. 

Fee  collected  from  the  public.  Enter 
the  total  amount  of  fees  collected  from 
the  public  during  the  calendar  year.  This 
includes  search,  review,  and 
reproduction  costs  only. 

(j)  Item  10. 


(1)  Availability  of  records.  Reports  all 
new  categories  or  segregable  positions 
of  records  now  being  released  upon 
request 

[2]  FOl  Program  costs. 

(i)  Personnel  costs.  Items  (b)  and  (c)  of 
this  section  are  used  to  captured 
manyears  and  salary  costs  of  personnel 
primarily  involved  in  planning,  program 
management  and/or  administrative 
handling  of  FOIA  requests.  Determine 
salaries  for  military  personnel  by  using 
the  Composite  Standard  Pay  rates  (DoD 
7229.9-M.  Department  of  Defense 
Accounting  Manual).  For  civilian 
personnel  use  Office  of  Personnel 
Management  salary  table  and  add  16 
percent  for  benefits.  A  sample 
computation  is  shown  as  follows.  Table 
G-1  shows  how  the  cost  computation  is 
made. 

Table  6-1 .— Sampi-E  Computatwn 


GradA 

Nao( 

pef- 

sonnet 

Salary 

Parcent- 

ageof 

time 

Co«iti> 

0-5 

0-1 

6S-12 

1 

1 
1 

$88,463 
37.219 
41,557 

10 
30 
SO 

$8,846 
11.165 
20.799 

TotaJ.. 

90 

40,790 

Notes: 

1.  To  determina  the  manyear  computation:  Add 
the  total  percentages  of  time  and  divide  the  percer>l- 
age  Isy  100. 

2.  Sampto  Compulation:  ManyMre=140%  dhnded 
by  100=1.4  manyears. 

(a)  Estimated  manyears.  Add  the  total 
percentages  of  time  for  personnel  involved  in 
administering  the  FOI  program  and  divide  by 
100.  In  the  example  shown  above, 
(10+30+50)/100=.9  manyears. 

(b)  Manyear  costs.  Total  costs  associated 
with  salaries  of  individuals  involved  in 
administering  FOIA  program.  In  the  example 
shown  above,  the  total  cost  is  $40790. 

(c)  Estimated  manhour  costs  by  Category. 
This  section  accounts  for  all  other  personnel 
not  reported  in  (a)  and  (b)  of  this  section  who 
are  involved  in  processing  POIA  requests. 
Enter  the  total  hourly  cost  for  each  of  the  five 
areas  described  fc)elow. 

(1)  Search  time.  This  includes  only  those 
direct  costs  associated  with  the  time  spent 
looking  for  material  that  is  responsive  to  a 
request,  including  line  by  line  identirication 
of  material  within  a  document  to  determine  if 
it  is  responsive  to  the  request.  Searches  may 
be  done  manually  or  by  computer  using 
existing  programming. 

(2)  Review  and  existing.  This  includes  all 
direct  costs  incurred  during  the  process  of 
examining  documents  located  in  response  to 
a  request  to  determine  whether  any  portion 
of  any  document  located  is  permitted  to  be 
withheld.  It  also  includes  excising  document 
to  prepare  them  for  release.  It  does  not 
include  time  spent  resolving  general  legal  or 
policy  issues  regarding  the  applications  of 
exemptions. 

(3)  Coordination  and  approval.  This 
includes  all  costs  involved  in  coordinating 


the  release/denial  of  documents  requested 
under  the  FOIA. 

(4)  Correspondence/form  preparation.  This 
includes  all  costs  involved  in  typing 
responses.  Tilling  out  forms,  etc  to  respond  to 
a  FOIA  request. 

(5)  Other  activities.  This  includes  all  other 
processing  costs  not  covered  above,  such  as 
processing  time  by  the  mail  room. 

(6)  Total.  Enter  the  sura  of  (c)(1)  through 
(c)(5)  of  this  section. 

(d)  Overhead.  This  is  the  cost  of 
supervision,  space,  and  administrative 
support.  It  is  computed  as  25%  of  the  sum  of 
(b)  and  (c)  of  this  section. 

(e)  Total.  (1)  Enter  the  sum  of  (b).  (c),  and 
(d)  of  this  section. 

(2)  Other  case-related  costs.  Using  the  fee 
schedule,  enter  the  total  amounts  incurred  in 
each  of  the  areas  below. 

(i)  Computer  search  time.  Tlils  Includes 
costs  of  central  processing  unit,  input/output 
devices,  memory,  etc.,  of  the  computer  system 
used,  as  well  as  the  wage  of  the  machine's 
opera  tor/  programmer. 

(ii)  Office  copy  reproduction.  Thik  includes 
the  cost  of  reproducing  normal  documents 
with  office  copying  equipment. 

(iii)  Microfiche  reproduction.  This  includes 
the  cost  of  reproducing  normal  documents 
with  office  copying  equipment. 

(iv)  Printed  records.  TTiis  is  the  cost  of 
providing  reproduced  copies  of  forms, 
publications,  or  reports. 

(v)  Computer  copy.  This  is  the  actual  cost 
of  duplicating  magnetic  tapes,  floppy 
diskettes,  computer  printouts,  eta 

(vi)  Audiovisual  materials.  This  is  the 
actual  cost  of  duplicating  audio  or  video 
tapes  or  like  materials,  to  include  the  wage  of 
the  person  doing  the  work. 

(vii)  Other.  Reports  all  other  costs  which 
are  easily  identifiable,  such  as  per  diem, 
operation  of  courier  vehicles,  training 
courses,  printing  (indexes  and  forms),  long 
distance  telephone  calls,  special  mail 
services,  use  of  indicia,  etc. 

(viii)  Subtotal.  Enter  the  sum  of  (e)(2)(i) 
throuj^  (vii)  of  this  sectiort 

(ix)  Overhead.  This  is  the  cost  of 
supervision,  space  and  administrative 
support.  It  is  computed  as  25%  of  (e)(2Kviii)  of 
this  sectiorL 

(x)  Total.  Enter  the  cum  of  (e)(2Mviii)  and 
(ix)  of  this  section. 

(3)  Cost  of  routing  requests  processed.  This 
item  .optional.  Some  reporting  activities  may 
find  it  economical  to  develop  an  average  cost 
factor  for  processing  repetitive  routine 
requests  rather  than  tracking  costs  on  each 
request  as  it  is  processed.  Care  should  be 
exercised  so  that  costs  are  comprehensive  to 
include  a  25%  overhead,  yet  not  duplicated 
elsewhere  in  the  report.  Multiply  the  number 
of  routine  requests  processed  items  the  cost 
factor  to  compute  this  amount 

(4)  Total  costs.  Enter  the  sum  of  (1)  through 
(3)  of  this  section. 

(f)  Formot  time  limit  extension.  Enter  the 
total  number  of  instances  in  which  it  was 
necessary  to  seek  a  formal  10  working  day 
time  extension  for  one  of  the  reasons 
explained  as  follows: 

(1)  Location.  The  need  to  search  for  and 
collect  the  requested  records  from  another 
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activity  that  as  separate  fwrn  the  office 
processing  the  request. 

(2)  Volume,  the  need  to  search  for,  collect, 
and  appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records  in  a 
single  request. 

(3)  Consultation.  The  need  for  consultation 
with  another  agency  having  a  substantial 
interest  in  the  material  requested. 

(4)  Court  involvement.  Where  court  actions 
were  taken  on  the  basis  of  exhaustion  of 
administrative  procedures  because  the 
department/activity  was  unable  to  comply 
with  the  request  within  the  applicable  time 
limits,  and  in  which  a  court  allowed 
additional  time  upon  a  showing  of 
exceptional  circumstances,  provide  a  copy  of 
each  court  opinion  and  court  order  containing 
such  an  extension  of  time. 

(5)  Total.  Enter  the  sum  of  paragraphs 
(j)(2)(i)  through  (j)(2)(iv)  above  of  this  section. 

Subpart  H— Educational  and  Training 

Responsibility  and  Purpose 

§518.100    Responsibility. 

The  head  of  each  DoD  Component  is 
responsible  for  the  establishment  of 
educational  and  training  programs  on 
the  provisions  and  requirements  of  this 
Regulation.  The  educational  programs 
should  be  targeted  toward  all  members 
of  the  DoD  Ck)mponent,  developing  a 
general  understanding  and  appreciation 
of  the  DoD  FOIA  Program;  whereas,  the 
training  programs  should  be  focused 
toward  those  personnel  who  are 
involved  in  the  day-to-day  processing  of 
FOIA  requests,  and  should  provide  a 
thorough  understanding  of  die 
procedures  outlined  in  this  Regulation. 

§  518.101    Purpose. 

The  purpose  of  the  educational  and 
training  programs  is  to  promote  a 
positive  attitude  among  DoD  personnel 
and  raise  the  level  of  understanding  and 
appreciation  of  the  DoD  FOIA  Program, 
thereby  improving  the  interaction  with 
members  of  the  public  and  improving 
the  public  trust  in  the  Department  of 
Defense. 

§  518.102    Scope  and  principle*. 

Each  Component  shall  design  its 
FOIA  educational  and  training  programs 
to  fit  the  partic'lar  requirements  of 
personnel  dependent  upon  their  degree 
of  involvement  in  the  implementation  of 
this  Regulation.  The  Program  should  be 
designed  to  accomplish  the  following 
objectives: 

(a)  Familiarize  personnel  with  the 
requirements  of  the  FOIA  and  its 
implementation  by  this  Regulation. 

(b)  Instruct  personnel,  who  act  in 
FOIA  matters,  concerning  the  provisions 
of  this  Regulation,  advising  them  of  the 
legal  hazards  involved  and  the  strict 
prohibition  against  arbitrary  and 
capricious  withholding  of  information. 


(c)  Provide  for  the  procedural  and 
legal  guidance  and  instruction,  as  may 
be  required,  in  the  discharge  of  the 
responsibilities  of  initial  denial  and 
appellate  authorities. 

(d]  Advise  personnel  of  the  penalties 
for  noncompliance  with  the  FOIA. 

§518.103    Implementation. 

To  ensure  uniformity  of  interpretation, 
all  major  educational  and  training 
programs  concerning  the 
implementation  of  this  Regulation 
should  be  coordinated  with  the  Director, 
Freedom  of  Information  and  Security 
Review,  OASD{PA). 

§518.104    Uniformity  of  legal 
Interpretation. 

In  accordance  with  DoD  Directive 
5400.7  (reference  (b)).  the  General 
Counsel  of  the  Department  of  Defense 
shall  ensure  uniformity  in  the  legal 
position  and  interpretation  of  the  DoD 
FOIA  Program.  This  regulation  provides 
procedures  for  contacting  the  DOD 
General  Counsel  where  required. 

Appendices 

Appendix  A — Unified  Commands — 
Processing  Procedures  for  FOI  Appeals 

1.  General. 

a.  In  accordance  with  DoD  Directive  5400.7 
(reference  (b))  and  this  Regulation,  the 
Unified  Commands  are  placed  under  the 
jurisdiction  of  the  O^ice  of  the  Secretary  of 
Defense,  instead  of  the  administering  Military 
Department,  only  for  the  purpose  of 
administering  the  Freedom  of  Information 
(FOI)  Programs.  This  policy  represents  an 
exception  to  the  policies  in  DoD  Directive 
5100.3  (reference  (f))- 

b.  The  policy  change  above  authorizes  and 
requires  the  Unified  Commands  to  process 
FOI  requests  in  accordance  with  DoD 
Directive  5400.7  (reference  (b))  and  DoD 
Instruction  5400.10  (reference  (hh))  and  to 
forward  directly  to  the  OASD(PA)  all 
correspondence  associated  with  the  appeal  of 
an  initial  denial  for  information  under  the 
provisions  of  the  FOIA. 

2.  Responsibilities  of  Commands. 
Unified  Commanders  in  Chief  shall: 

a.  Designate  the  officials  authorized  to 
deny  initial  FOLA  requests  for  records. 

b.  Designate  an  office  as  the  point-of- 
contact  for  FOIA  matters. 

(c)  Refer  FOIA  cases  to  the  ASD(PA)  for 
review  and  evaluation  when  the  issues  raised 
are  of  unusual  significance,  precedent  setting, 
or  otherwise  require  special  attention  or 
guidance. 

d.  Consult  with  other  OSD  and  DoD 
Components  that  may  have  a  significant 
interest  in  the  requested  record  prior  to  a 
final  determination.  Coordination  with 
agencies  outside  of  the  Department  of 
Defense,  if  required,  is  authorized. 

e.  Coordinate  proposed  denials  of  records 
with  the  appropriate  Unified  Command's 
Office  of  the  Staff  judge  Advocate.  Answer 
any  request  for  a  record  within  10  worldng 
days  of  receipt.  The  requester  shall  be 


notified  that  his  request  has  been  granted  or 
denied.  In  unusual  circumstances,  such 
notification  may  state  that  additional  time, 
not  to  exceed  10  working  days,  is  required  to 
make  a  determination. 

f  Provide  to  the  ASD(PA)  when  the  request 
for  a  record  is  denied  in  whole  or  in  part,  a 
copy  of  the  response  to  the  requester  or  his 
representative,  and  any  internal  memoranda 
that  provide  background  information  or 
rationale  for  the  denial. 

g.  State  in  the  response  that  the  decision  to 
deny  the  release  of  the  requested 
information,  in  whole  or  in  part,  may  be 
appealed  to  the  Assistant  Secretary  of 
Diefense  (Public  Affairs),  the  Pentagon, 
Washington.  DC  20301-1400. 

h.  Upon  request,  submit  to  ASD(PA)  a  copy 
of  the  records  that  were  denied.  ASD(PA) 
shall  make  such  requests  when  adjudicating 
appeals. 

3.  Fees  for  FOI  Requests. 

The  fees  charged  for  requested  records 
shall  be  in  accordance  with  subpart  F. 

4.  Communications. 

Excellent  communications  capabilities 
currently  exist  between  the  OASD(PA)  and 
the  Public  Affairs  Offices  of  the  Unified 
Commands.  This  communication  capability 
shall  be  used  for  FOIA  cases  that  are  time 
sensitive. 

5.  Reporting  Requirements. 

a.  The  Unified  Commands  shall  submit  to 
the  ASD(PA)  an  annual  report.  The 
instructions  for  the  report  are  outlined  in 
subpart  G. 

b.  The  annual  report  shall  be  submitted  in 
duplicate  to  the  ASD(PA)  not  later  than  each 
February  1.  This  reporting  requirement  is 
assigned  Report  Control  Symbol  DD- 
PA(A)1365. 

Appendix  B — Addressing  FOIA  Rquests 

1.  General. 

a.  Tlie  Department  of  Defense  includes  the 
Office  of  the  Secretary  of  Defense  and  the 
Joint  Staff,  the  Military  Departments,  the 
Unified  Commands,  the  Defense  Agencies, 
and  the  DoD  Field  Activities. 

b.  The  Department  of  Defense  does  not 
have  a  central  repository  for  DoD  records. 
FOIA  requests,  therefore,  should  t>e 
addressed  to  the  DoD  Component  that  has 
custody  of  the  record  desired.  In  answering 
inquiries  regarding  FOIA  requests,  DoD 
personnel  shall  assist  requesters  in 
determining  the  correct  DoD  Component  to 
address  their  requests.  If  there  is  uncertainty 
as  to  the  ownership  of  the  record  desired,  the 
requester  shall  l>e  referred  to  the  DoD 
Component  that  is  most  likely  to  have  the 
record. 

2.  Listing  of  DoD  Component  Addresses  for 
FOIA  Requests. 

a.  Office  of  the  Secretary  of  Defense  and 
the  joint  Staff  Send  all  requests  for  records 
from  the  below  listed  offices  to:  Office  of  the 
Assistant  Secretary  of  Defense  (Public 
Affairs).  Attn:  Directorate  fpr  Freedom  of 
Information  and  Security  Review,  room 
2C757.  The  Pentagon.  Washington.  DC  2030.- 
1400. 

(1)  Executive  Secretariat. 

(2)  Under  Secretary  of  Defense  (Policy). 
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(a)  Assistant  Secretary  of  Defense 
(International  Security  Affairs). 

(b)  Assistant  Secretary  of  Defense 
(International  Security  Policy). 

|c)  Assistant  Secretary  of  Defense  (Special 
Operations/Low  Intensity  Conflict). 

(d)  Principal  Deputy  Under  Secretary  of 
Defense  (Strategy  and  Resources). 
.  (e)  Deputy  Under  Secretary  of  Defense 
(Trade  Security  Policy). 

(f)  Deputy  Under  Secretary  of  Defense 
(Security  Policy). 

(g)  Director  of  Net  Assessment. 

(h)  Director  Defense  Security  Assistance 
Agency. 

(i)  Defense  Technology  Security 
Administration. 

(3)  Under  Secretary  of  Defense 
(Acquisition). 

(a)  Assistant  Secretary  of  Defense 
(Production  and  Logistics). 

(b)  Assistant  Secretary  of  Defense 
(Command.  Control,  Communications,  and 
Intelligence). 

(c)  Assistant  to  the  Secretary  of  Defense 
(Atomic  Energy). 

(d)  Director,  Defense  Research  and 
Engineering. 

(e)  Director.  Small  and  Disadvantaged 
Business  Utilization. 

(4)  Comptroller  of  the  Department  of 
Defense. 

(5)  Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel). 

(6)  Assistant  Secretary  of  Defense  (Health 
Affairs). 

(7)  Assistant  Secretary  of  Defense 
(Legislative  Affairs). 

(8)  Assistant  Secretary  of  Defense  (Public 
Affairs). 

(9)  Assistant  Secretary  of  Defense 
(Program  Analysis  and  Evaluation). 

(10)  Assistant  Secretary  of  Defense 
(Reserve  Affairs). 

(11)  General  Counsel,  Department  of 
Defense. 

(12)  Director.  Operational  Test  and 
Evaluation. 

(13)  Assistant  to  the  Secretary  of  Defense 
(Intelligence  Oversight). 

(14)  Assistant  to  the  Secretary  of  Defense 
(Intelligence  Policy). 

(15)  Defense  Advanced  Research  Projects 
Agency. 

(16)  Strategic  Defense  Initiative 
Organization. 

(17)  Defense  Systems  Management  College. 

(18)  National  Defense  University. 

(19)  Armed  Forces  Staff  College. 

(20)  Department  of  Defense  Dependent 
Schools. 

(21)  Uniformed  Services  University  of  the 
Health  Sciences. 

b.  Department  of  the  Army.  Army  records 
may  be  requested  from  those  Army  officials 
who  are  listed  in  32  CFR  part  518  (reference 
(ii)),  appendix  B.  Send  requesU  to  the  Chief, 
Freedom  of  Information  and  Privacy  Act 
Division,  Information  Systems  Command — 
Pentagon,  Attn:  ASQNS-OP-F.  room  1146. 
Hoffman  I,  2481  Eisenhower  Avenue, 
Alexandria,  VA  22331-0301  for  records  of  the 
Headquarters,  U.S.  Array,  or  if  there  is 
uncertainty  as  to  which  Army  activity  may 
have  the  records.  Send  requests  to  particular 
installations  or  organizations  as  follows: 


(1)  Current  publications  and  records  of  DA 
Tield  commands,  installations,  and 
organizations. 

(a)  Send  the  request  to  the  commander  of 
the  command,  installation,  or  organization,  to 
the  attention  of  the  Freedom  of  Information 
Act  Official. 

(b)  Consult  AR  25-400-2  for  more  detailed 
listings  of  all  record  categories  kept  in  DA 
offices. 

(c)  Contact  the  installation  or  organization 
public  affairs  officer  for  help  if  you  cannot 
determine  the  official  within  a  specific 
organization  to  whom  your  request  should  be 
addressed. 

(2)  Department  of  the  Army  publications. 

(a)  Write  to  the  U.S.  Government  Printing 
Office,  which  has  many  DA  publications  for 
sale.  Address:  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-0001. 

(b)  Use  the  facilities  of  about  1.000 
Government  publication  depository  libraries 
throughout  the  United  States.  These  libraries 
have  copies  of  many  DA  publications.  Obtain 
a  list  of  these  libraries  from  the 
Superintendent  of  Documents  at  the  above 
address. 

(c)  Send  requests  for  current 
administrative,  training,  technical,  and  supply 
publications  to  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  Attn:  Order  Preprocessing 
Section,  5285  Port  Royal  Road.  Sprin^ield. 
VA  22151-2171;  commercial  telephone,  (703) 
487-4800.  The  National  Technical  information 
Service  handles  general  public  requests  for 
unclassified,  uncopyrighted,  and 
nondistribution-restricted  Army  publications 
not  sold  through  the  Superintendent  of 
Documents. 

(3)  Military  personnel  records.  Send 
requests  for  military  personnel  records  of 
information  as  follows: 

(a)  Army  Reserve  personnel  not  on  active 
duty  and  retired  personnel — Commander. 
U.S.  Army  Reserve  Personnel  Center,  9700 
Page  Blvd.,  St.  Louis,  MO  63132-5200; 
commercial  telephone,  (314)  263-7600. 

(b)  Army  officer  personnel  discharged  or 
deceased  after  1  July  1917  and  Army  enlisted 
personnel  discharged  or  deceased  after  1 
November  1912 — Director,  National 
Personnel  Records  Center,  9700  Page  Blvd., 
St.  Louis,  MO  63132-5100. 

(c)  Army  personnel  separated  before  the 
dates  specified  in  (ii)  above — Textual 
Reference  Division,  Military  Reference 
Branch,  National  Archives  and  Records 
Administration,  Washington.  DC  2040a-0001. 

(d)  Army  National  Guard  officer 
personnel[EM]Chief.  National  Guard  Bureau. 
Army  National  Guard  enlisted 
personnel[EM]Adjutant  General  of  the  proper 
State. 

(e)  Active  duty  commissioned  and  warrant 
officer  personnel — Commander,  U.S.  Total 
Army  Personnel  Command,  Attn:  TAPC-ALS. 
Alexandria,  VA  22332-0405;  commercial 
telephone,  (703)  325-4053.  Active  duty 
enlisted  personnel — Commander,  U.S.  Army 
Enlisted  Records  and  Evaluation  Center, 
Attn:  PCRE-RF,  Fort  Benjamin  Harrison,  IN 
46249-4701;  commercial  telephone,  (317)  542- 
3643. 

(4)  Medical  records. 


(a)  Medical  records  of  non-active  duty 
military  personnel.  Use  the  same  addresses 
as  for  military  personnel  records. 

(b)  Medical  records  of  military  personnel 
on  active  duty.  Address  the  medical 
treatment  facility  where  the  records  are  kept 
If  necessary,  request  locator  service  per  (e) 
above. 

(c)  Medical  records  of  civilian  employees 
and  all  dependents.  Address  the  medical 
treatment  facility  where  the  records  are  kept, 
if  the  records  have  been  retired,  send 
requests  to  the  Director,  National  Personnel 
Records  Center.  Ill  Winnebago  St..  St.  Louis. 
MO  63118-4199. 

(5)  Legal  records. 

(a)  Records  of  general  courts-mariial  and 
special  courts-martial  in  which  a  bad  conduct 
discharge  was  approved.  For  cases  not  yet 
forwarded  for  appellate  review,  apply  to  the 
staff  judge  advocate  of  the  command  having 
jurisdiction  over  the  case.  For  case* 
forwarded  for  appellate  review  and  for  old 
cases,  apply  to  the  U.S.  Army  Legal  Service 
Agency,  Attn:  )ALS-CC.  Nassif  Building. 
Falls  Church,  VA  22041-5013;  AUTOVON 
289-1888,  commercial  telephone,  (202)  756- 
1888. 

(b)  Records  of  special  courts-martial  not 
involving  a  bad  conduct  discharge.  These 
records  are  kept  for  10  years  after  completion 
of  the  case.  If  the  case  was  completed  within 
the  past  3  years,  apply  to  the  staff  judge 
advocate  of  the  headquarters  where  it  was 
reviewed.  If  the  case  was  completed  from  3  to 
10  years  ago,  apply  to  the  National  Personnel 
Records  Center  (Military  Records),  9700  Page 
Blvd..  St.  Louis,  MO  63132-5100.  If  the  case 
was  completed  more  than  10  years  ago,  the 
only  evidence  of  conviction  is  the  special 
courts-martial  order  in  the  person's 
permanent  records.  Request  as  in  (3)  above 

(c)  Records  of  summary  courts-martial. 
Locally  maintained  records  are  retired  3 
years  after  action  of  the  supervisory 
authority.  Request  records  of  cases  less  than 
3  yeas  old  from  the  staff  judge  advocate  of 
the  headquarters  where  the  case  was 
reviewed.  After  10  years,  the  only  evidence  of 
conviction  is  the  summary  courts-martial 
order  in  the  person's  permanent  records. 
Request  as  in  (3)  above. 

(d)  Requests  submitted  under  (b)  and  (c) 
above.  These  requests  will  be  processed  in 
accordance  with  chapter  V.  The  IDA  is  The 
judge  Advocate  General,  HQDA  (DAJA-CL), 
WASH  DC  20310-2213;  AUTOVON  225-1891, 
commercial  telephone,  (202)  695-1891. 

(e)  Administrative  settlement  of  claims. 
Apply  to  the  Chief,  U.S.  Army  Claims 
Service,  Attn:  JACS-TCC,  Fort  George  G. 
Meade,  MD  20755-538ft  AUTOVON  923- 
7860,  commercial  telephone,  (301)  677-7864) 

(f)  Records  involving  debarred  or 
suspended  contractors.  Apply  to  HQDA 
(JALS-PF),  WASH  DC  20310-2217; 
AUTOVON  285-4278,  commercial  telephone, 
(202)  504-4278. 

(g)  Records  of  all  other  legal  matters  (other 
than  records  kept  by  a  command,  installation, 
or  organization  staff  judge  advocate).  Apply 
to  HQDA  (DA)A-AL),  WASH  DC  20310-2212, 
AUTOVON  224-4316,  commercial  telephone. 
(202)  694-4316. 
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(6)  Civil  wofVs  program  records.  Civil 
works  records  include  those  relating  to 
construction,  operation,  and  maintenance  for 
the  improvement  of  rivers,  harbors,  and 
waterways  for  navigation,  flood  control,  and 
related  purposes,  including  shore  protection 
work  by  the  Amy.  Apply  to  the  proper 
division  or  district  office  of  the  Corps  of 
Engineers.  If  necessary  to  determine  the 
proper  ofTica,  contact  the  Commander.  US. 
Army  Corps  of  Engineers,  Attn;  CECC-K. 
WASH  DC  20314-1000:  commercial 
telephone,  (202)  272-0028. 

(7)  Civilian  personnel  records.  Send 
requests  for  personnel  records  of  current 
civilian  employees  to  the  employing 
instaliatioa.  Send  requests  for  personnel 
records  of  former  civilian  employees  to  the 
Director.  National  Personnel  Records  Center. 
Ill  Winnebago  St..  St.  Louis,  MO  63118-4199. 

(8)  Procurement  records.  Send  requests  for 
information  about  procurement  activities  to 
the  contracting  officer  concerned  or,  if  not 
feasible,  to  the  procuring  activity.  If  the 
contracting  officer  or  procuring  activity  is  not 
known,  send  inquiries  as  follows: 

(a  I  Army  Materiel  Command  procurement: 
Commander,  U.S.  Army  Materiel  Command. 
Attn:  AMCPA,  5001  Eisenhower  Ave.. 
Alexandria,  VA  22333-0001. 

(b)  Corps  of  Engineers  procurement: 
Commander.  U.S.  Army  Corps  of  Engineers. 
Attn:  CECC-K,  WASH  DC  20314-1000; 
commercial  telephone.  (202)  272-0028. 

(o)  All  other  procurement:  HQDA  (DA)A- 
KL),  WASH  DC  20310-2208;  AUTOVON  225- 
6209,  commercial  telephone,  (202)  695-«209. 

(9)  Criminal  investigation  files.  Send 
requests  involving  criminal  investigation  files 
to  the  Commander,  U.S.  Army  Criminal 
Investigation  Command,  Attn:  CICR-FP,  2301 
Chesapeake  Ave.,  Baltimore,  MD  21222-4099; 
commercial  telephone.  (301)  234-9340.  Only 
the  Commanding  General,  USACIDC,  can 
release  any  USACIDC-originated  criminal 
investigation  Tile. 

(10)  Personnel  security  investigation  files 
and  general  Army  intelligence  records.  Send 
requests  for  personnel  security  investigation 
tiles,  intelligence  investigation  and  security 
records,  and  records  of  other  Army 
intelligence  matter^  to  the  Commander,  U.S. 
Army  Intelligence  and  Security  Command. 
AUn:  lACSF-Fl.  Fort  George  G.  Meade.  MD 
20755-5995. 

(11)  Inspector  General  records.  Send 
requests  involving  records  within  the 
Inspector  General  system  to  HQDA  (SAIG- 
ZXL).  WASH  DC  20310-1714.  AR  20-1 
governs  such  records. 

(12)  Army  records  in  Government  records 
depositories. 

(a)  N'oncurrent  Army  records  are  in  the 
National  Archives  of  the  United  States, 
WASH  DC  20408-0001:  in  Federal  Records 
Centers  of  the  National  Archives  and 
Records  Administration:  and  in  other  records 
depositories.  Requesters  must  write  directly 
to  the  heads  of  these  depositories  for  copies 
of  such  records. 

(b)  A  list  of  pertinent  records  depositories 
is  published  in  AR  25-400-2,  table  6-1. 

(c|  Department  of  the  Navy.  Navy  and 
Marine  Corps  records  may  be  requested  from 
any  Navy  or  Marine  Corps  activity  by 
addressing  a  letter  to  the  Commanding 


Officer  and  cleariy  indicating  that  it  is  an 
FOIA  request.  Send  requests  to  Chief  of 
Naval  Operations.  Code  OP-09B3a  room 
5E521.  Pentagon.  Washington.  DC  20350-2000. 
for  records  of  the  Headquarters.  Department 
of  the  Navy,  and  to  Freedom  of  Information 
and  Privacy  Act  Office.  Code  Ml-3,  HQMC. 
room  4327,  Washington,  DC  20306-0001,  for 
records  of  the  U.S.  Marine  Corps,  or  if  there 
is  uncertainty  as  to  tvhich  Navy  or  Marine 
activities  may  have  the  records. 

(d)  Department  of  the  Air  Force.  Air  Force 
records  may  be  requested  from  the 
Commander  of  any  Air  Force  installation, 
major  command,  or  separate  operating 
agency  (Attn:  FOIA  Office).  For  Air  Force 
recortls  of  Headquarters,  United  States  Air 
Force,  or  if  there  is  uncertainty  as  to  which 
Air  Force  activity  may  have  the  records,  send 
requests  to  Secretary  of  the  Air  Force,  Attn: 
SAF/A.\1S(F01A).  Pentagon,  room  4A1088C. 
Washington,  DC  20330-1000. 

(e)  Defense  Contract  Audit  Agency 
(DCAA).  DCAA  records  may  be  requested 
from  any  of  its  regional  offices  or  fnsm  its 
headquarters.  Requesters  should  send  FOIA 
requests  to  the  Defense  Contract  Audit 
Agency,  Attn:  CMR,  Cameron  Station. 
AleKandria.  VA  22304-6178,  for  records  of  its 
headquarters  or  if  there  is  uncertainty  as  to 
which  DCAA  region  may  have  the  records 
sought. 

(f)  Defense  Communications  Agency 
(DCA).  DCA  records  may  be  requested  from 
any  DCA  field  activity  or  from  its 
headquarters.  Requesters  should  send  FOIA 
requests  to  Defense  Communications  Agency. 
Code  H104,  Washington,  DC  20305-2000. 

(g)  Defense  Intelligence  Agency  (DIA). 
FOIA  requests  for  DIA  records  may  be 
addressed  to  Defense  Intelligence  Agency. 
Attn:  RTS-1.  Washington,  DC  20340-3299. 

(h)  Defense  Investigative  Service  (DIS).  All 
FOIA  requests  for  DIS  records  should  be  sent 
to  the  Defense  Investigative  Service,  Attn: 
V0020. 1900  Half  St.,  SW..  Washington.  DC 
20324-1700. 

(i)  Defense  Logistics  Agency  (DLA).  DLA 
records  may  be  requested  from  its 
headquarters  or  from  any  of  its  field 
activities.  Requestors  should  send  FOIA 
requests  to  defense  Logistics  Agency,  Attn: 
DLA-XA.M.  Cameron  Station.  Alexandria, 
VA  22304-6100. 

(j)  Defense  Mapping  Agency  (DMA).  FOIA 
requests  for  DMA  records  may  be  sent  to  the 
Defense  Mapping  Agency,  8613  Lee  Highway. 
Fairfax,  VA  22031-2137. 

(k)  Defense  Nuclear  Agency  (DNA).  FOIA 
requests  for  DNA  records  may  be  sent  to  the 
Defense  Nuclear  Agency.  Public  Affairs 
Office,  room  113,  8801  Telegraph  Road. 
Alexandria.  VA  22310-3398. 

(I)  National  Security  Agency  (NSA).  FOIA 
requests  for  NSA  records  may  be  sent  to  the 
National  Security  Agency /Central  Security 
Service.  Attn:  Q-43,  Fort  George  G.  Meade. 
MD  20755-6000. 

(m)  Office  of  the  Inspector  General. 
Department  of  Defense  (IG,  DoD).  FOIA 
requests  for  IG,  DoD  records  may  be  sent  to 
the  Department  of  Defense  Office  of  the 
Inspector  General,  Assistant  Inspector 
General  for  Investigations,  Attn:  Deputy 
Director  FOIA/PA  Division,  400  Army  Navi 
Drive,  Ariington,  VA  22202-2884. 


(n)  Defense  Finance  and  Accounting 
Service  (DFAS).  DFAS  records  may  be 
requested  from  any  of  its  regional  offices  or 
from  Its  Headquarters.  Reqtiesters  should 
send  FOIA  requests  to  Defense  Finance  and 
Accounting  Service.  Crystal  Mall  3.  room  416. 
Washington.  DC  20376-SOOl  for  records  of  its 
headquarters,  or  if  there  is  uncertainty  as  to 
which  DFAS  region  may  have  the  records 
sought. 

3.  Other  Addressees. 

Although  the  below  organizations  are  OSD 
and  loint  Staff  Components  for  the  purposes 
of  the  FOIA,  requests  may  be  sent  directly  to 
the  addresses  indicated. 

(a)  Office  of  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(OCHAMPUS).  Director,  OCHAMPUS.  Attn: 
Freedom  of  Information  Officer,  Aurora,  CO 

eoo45-e9oa 

(b)  Chairman,  Armed  Services  Board  of 
Contract  Appeals  (ASBCA).  Chairman. 
Armed  Services  Board  of  Contract  Appeals. 
Skyline  Six.  5109  Leesburg  Pike,  Falls  Church. 
VA  22041-3208. 

(c)  U.S.  Central  Command.  U.S.  Central 
Command/CC|I/AC,  MacDill  Air  Force  Base. 
FL  33608-7001. 

(d)  U.S.  European  Command. 
Headquarters,  U.S.  European  Command/ 
ECIl-AR(FOIA).  APO  New  Yori<  09128-1209. 

(e)  U.S.  Southern  Command.  U.S. 
Commander-in-Chief.  Southern  Command. 
Attn:  SC|1.  APO  Miami  34003-0007. 

(f)  U.S.  Pacific  Command.  U.S. 
Commander-in-Chief.  Pacific  Command. 
USPACOM  FOIA  Coordinator  (JIBA). 
Administrative  Support  Division,  |oint 
Secretariat,  Box  28.  Camp  H.M.  Smith.  HI 
96861-5025. 

(g)  U.S.  Special  Operations  Command.  U.S. 
Special  Operations  Command,  Attn:  S0]6-SI 
(FOI  Officer),  MacDill,  Air  Force  Base,  FL 
33608. 

(h)  U.S.  Atlantic  Command.  Commander-in- 
Chief,  Atlantic  Command,  Code  |02P8. 
Norfolk.  VA  23511-5100. 

(i)  U.S.  Space  Command.  Chief  Records 
Management  Division.  Directorate  of 
Administration,  United  States  Space 
Command  Peterson  Air  Force  Base.  CO 
60914-5001. 

(i)  U.S.  Transportation  Command.  U.S 
Commander-in-Chief,  Transportation 
Command,  Attn:  TCDA-RM.  Scott  Air  Force 
Base.  IL  62225-7001. 

4.  National  Guard  Bureau. 

FOIA  requests  for  National  Guard  Bureau 
records  may  be  sent  to  the  Chief,  National 
Guard  Bureau  (NGB-DAI),  Pentagon,  room 
2C362.  Washington.  DC  20310-2500. 

5.  Miscellaneous. 

If  there  is  uncertainty  as  to  which  DoD 
component  may  have  the  DoD  record  sougm, 
the  requester  may  address  a  Freedom  of 
Information  request  to  the  Office  of  the 
Assistant  Secretary  of  Defense  (Public 
Affairs),  Attn:  Directorate  for  Freedom  of 
Information  and  Security  Review,  room  , 

2C757,  The  Pentagon,  Washington.  DC  203'  .1     : 
1400.  I 
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Appendix  C— Litigation  Status  Sheet  Appendix  D— Other  Reason  Categories 


1.  Case  Number*  (Number  used  by 

Component  for  references  (for  DA.  use 
case  name) 

2.  Requester 

3.  Document  Title  or  Description 

4.  Litigation 

a.  Date  Complaint  Filed 

b.  Court 

c.  Case  File  Number* 

5.  Defendants  (agency  and  individual) 

6.  Remarks:  (brief  explanation  of  what  the 

case  is  about) 

7.  Court  Action 

a.  Court's  Finding 

b.  Disciplinary  Action  (as  appropriate) 

8.  Appeal  (as  appropriate) 

a.  Date  Complaint  Filed 

b.  Court 

c.  Case  File  Number* 

d.  Courts  Finding 

e.  Disciplinary  Action  (as  appropriate) 


1.  Transferred  Requests.  This  category 
applies  when  responsibility  for  making  a 
determination  or  a  deci^on  on  categories  2.  3, 
or  4  below  is  shifted  from  one  Component  to 
another,  or  to  another  Federal  Agency. 

2.  Lack  of  Records.  This  category  covers 
those  situations  wherein  the  requester  is 
advised  the  DoD  Component  has  no  record  or 
has  no  statutory  obligation  to  create  a  record. 

3.  Failure  of  Requester  to  Reasonably 
Describe  RecordfEH].  This  category  is 
specifically  based  on  section  552(a)(3^(a)  of 
the  FOLA  (reference  (a)). 

4.  Other  Failures  by  Requesters  to  Comply 
with  Published  Rules  or  Directives.  This 
category  is  based  on  section  5529a)(3)(b)  of 
the  FOIA  (reference  (a))  and  includes 
instances  of  failure  to  follow  published  rules 
concerning  time,  place,  fees,  and  procedures. 

5.  Request  Withdrawn  by  Requester  This 
category  covers  those  situations  wherein  the 
requester  asks  an  agency  to  disregard  the 
request  (or  appeal)  or  pursues  the  request 
outside  FOIA  channels. 


6.  Not  an  Agency  Record.  This  category 
covers  situations  where  the  information 
requested  is  not  an  agency  record  within  the 
meaning  of  the  FOIA  and  this  regulation 

Appendix  E— DoD  Freedom  of 
Information  Act  Program  Components 

Office  of  the  Secretary  of  Defense/Joint 

Staff/Unified  Commands. 
Defense  Agencies,  and  the  DoD  Field 

Activities 
Department  of  the  Army 
Department  of  the  Navy 
Department  of  the  Air  Force 
Defense  Communications  Agency 
Defense  Contract  Audit  Agency 
Defense  Finance  and  Accounting  Servirp 
Defense  Intelligence  Agency 
Defense  Investigative  Service 
Defense  Logistics  Agency 
Defense  Mapping  Agency 
Defense  Nuclear  Agency 
National  Security  Agency 
Office  of  the  Inspector  General.  Department 

of  Defense 
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;^3pendix  F — IX)  Porxn  2564," 
Annual  Report — Freedom  of  Information  Act 


ANNUAL  REPORT 
FREEDOM  OF  INFORMATION  ACT 


t.      MITUl  DCTfMMNATIONS 


KiraRT  CONTKOL  SVMtOl 


a       TOTiU.  ttQUESTS    |  b    GRANTED  IN  fug        c     OENieP  tW  PART        d    DENIED  IN  PUU         «    'OTHER  REASONS"      »     TOTAL  AOiONS 


2*.    EXEMPTIONS  MVOKEDON  INITIAL.  OETEWMINAnONS 


(b)    <n  (b)  (2)  (b)  (3)  (b)  «)  (b)(5)  (b)(6)  (b)  (7)  (b)  (tl 


»b    (bK3>  STATUTES  WVOKID  OH  WrriAL  DETtRMIWATIOIllS  (Contmut  on  ttp^rtt*  thttt  if  net*Si*y) 


(bK9) 


TOTA*. 


(t)     (b)(3)  STATUTES  OAIMED 


2c.     'OTHER  REASONS'  OTEOON  IN'TIAl.  OETERMMATIONS 


(2)  NUMBER  O'  INSTANCES 


1 


3 


3.      WITIAt  OEWIAL  AUTHORITIES  >Y  RARTlQPATtOW  (Continut  on  S«f>*r»tt  $htet  if  ntitsury) 


TOTAL 


»       NAV!E  (L<tt.  ftm,  MtcfcOf  Irtitun       b  RAN<  (IfMilfttfY)  t     TITLE  AND  ORGANIZATION 


4.      APPEAL  OCTERMWAnONS 


d    NlMBER  Of  INSTANCES 


»       TOTAL  REQUESTS     b    GRANTED  IN  f DLL        t     DENtED  IN  PART        d    DENIED  IN  FJLL         •    "OTHER  REASONS'      f     TOTAL  ACTIONS 


54.    EXEMPTIONS  mVOKEO  ON  APPEAL  DETERMINATIONS 


(b)    (1)  (b)  (2)  (b)  (3)  (D)  W  (b)  (5)  (b)  (6)  (b)  (T)  (b)  (8)  (b)  (9)  TOTAL 


5b     (bX3)  STATUTES  WVOKtO  ON  APPtAL  DETERMINATIONS  (Conlmut  oo  srp^rjrr  Jheef  ,f  ntctsury) 


[1)     (b)(3)  STATUTES  CLAIMED 


it.    'OTHER  REASONS*  OTIO  ON  APPEAL  DETERMINATIONS 


(2)  NUMBER  Of  INSTANCES 


1 


3 


>■      APPEAL  WWIAl  AIITMORinES  BY  PARnOPATlOW  (Conrtnue  on  »p*r»tt  Otttt  if  ntctsuy) 


TOTAL 


»       NAME  fUrt,  fifft  MKMf  fnit»n 


bHAUK  (If  mirttry} 


c    TITU  AND  ORGANIZATION 


d    NUMBER  Of  INSTANaS 


DO  Form  2SM,  AUG  90 
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7.     COUMT  OriNIOMS  ANO  ACTIONS  TAKEN  (Contimi*  on  ttp»r»n  ltf*t  H  MCMM/yJ 

t.     nUCDOM  Of  MFOMMATION  ACT  MMn^MfNTATION  RUUS  OR  MGULATIONS  (Contmut  on  ffuftt  tfic«t  H  nKttury) 

9.      FIIS  COlI.EatD  FROM  TH[  PUBLIC 

TOTAL  AMOUNT  COLLECTED  FROM  PUBLIC 

s 

104.  AVAIlAWLrrv  Of  RECOROS  (Continue  on  ttp*r»tt  thtl  if  nt<«SS*ry) 

lOb.  F0<  PROGRAM  COSTS 

1      PERSONNEL  COSTS 

!    .'       •      ' 

A.  ESTIMATED  MANYEARS 

B    MAWEAR  COSTS 

s 

C    E5T*IATf  0  MANHOUR  COSTS  BY  CATEGORY 

.  :,i.!<;<>,-    ^  .;■  .    .   -■    ,    .    ■ 

V)  Search  Tim« 

(2)  R€vvew  *od  Exciting 

(3)  Coofdination  «n<J  Approval 

(«)Cofr«$poooe nee /Form  Preparttion 

(5)  Other  Activities 

(6)  Total  ((1)  through  (5)) 

0   OVERHEAD  UB»C)x25S) 

t    TOTAL  fB  Through  0) 

II    OTHE  R  CASE  -  RE  LATED  COSTS 

A.  COMPL-ER  SEARCm  'IME 

B    OFFICE  COPY  REPRODUCTION 

C   MICROFICHE  REPRODUCTION 

0    PR  NTEO  RECCDS 

E    COMPUTER  COPY 

F    AUOlOWISUAi  MATFRlAiS 

G    OTHER 

H   SUBTOTAL  (A  through  G) 

1     OVERHEAD  {25H»H) 

;     TOTAL  (M  ♦  1) 

} 

111  COST  OF  ROUTINE  REQUESTS  PROaSSEO 

IV  TOTAL  COSTS  (1  throuflh  III) 

10c  FORMAL  TIME  LMUT  EXTENSIONS                                                                                                                                                                                                    | 

(1)     LOCATION 

(2)  VOLUME 

(3)  CONSULTATION 

(4)  COURT 

(S)  TOTAL 

DO  Form  2S«4  Reverse.  AUG  90 

BHxmacooE  mo-os-c 


UMI 


Appendix  G — Internal  Control  Review 
Checklist 

Task:  Army  Information  Management. 

Subtask:  Records  Management. 

This  Checklist:  Freedom  of  Information  Act 
Program. 

Organization: 

Action  Officer 

Reviewer: 

Date  Completed: 

Assessable  Unit-  The  speciric  managers 
responsible  for  using  this  checklist  (e.g.,  at 
applicable  FOA  MACOM.  SIO.  and  TOE    . 
division  headquarters)  will  be  designated  by  . 
the  cognizant  headquarters'  staff  functional 
principal.  The  responsible  principal  and 
mandatory  schedule  for  using  the  checklist 
will  be  shown  in  the  annual  updated 
Management  Control  Plan 

Event  Cycle  1:  Establish  and  Implement  a 
Freedom  of  Information  Act  Program. 

Risk-  If  the  prescribed  policies,  procedures, 
and  responsibilities  of  the  Freedom  of 
Information  Act  Program  are  not  followed  the 
public  would  not  have  the  ability  to  obtain 
access  to  and  release  of  Army  records. 

Control  Objective:  To  ensure  that 
prescribed  policies,  procedures,  and 
responsibilities  contained  in  S  U.S.C.  552  are 
followed  to  allow  access  and  release  of  Army 
records  to  the  public. 

Control  Technique:  The  document  used  to 
accomplish  the  control  objective  is  AR  25-55. 
The  Department  of  the  Army  Freedom  of 
Information  Act  Program. 

1.  Ensure  that  a  Freedom  of  Information 
Act  Program  is  established  and  implemented. 

2.  Appoint  an  individual  with  Freedom  of 
Information  Act  responsibilities  and  ensure 
designation  of  appropriate  staff  to  assist  him/ 
her. 

3.  Appoint  an  individual  with  Operations 
Security  (OPSEC)  responsibilities,  if  required. 

Test  Questions 

1.  Is  a  Freedom  of  Information  Act  Program 
established  and  implemented  in  your 
organization? 

Response:  Yes No NA 

Remarks:  1 

2.  Is  an  individual  appointed  Freedom  of 
Information  Act  Responsibilities? 

Response:  Yes No NA 

Remarks:  1 

3.  Is  an  individual  appointed  OPSEC 
responsibilities,  if  required? 

Response:  Yes No NA 

Remarks:  1 

4.  Is  DA  Form  4948-R,  Freedom  of 
Information  Act  (FOIA)/Operations 
Security  (OPSEC)  Desk  Top  Guide  used? 

Response:  Yes No NA 

Remarks:  1 

5.  Does  DA  Form  4948-R  contain  the 
current  name  and  office  telephone  number  of 
the  FOIA/OPSEC  advisor? 

Response:  Yes No NA 

Remarks:  1 

6.  Are  provisions  of  AR  25-55  concerning 
the  protection  of  OPSEC  sensitive 
information  regularly  brought  to  the  attention 
of  managers  responsible  for  responding  to 
FOIA  requests  and  those  responsible  for 
central  of  Army  records? 


Response:  Yes No NA 

Remarks:  1 

7.  Are  rules  governing  "For  Official  Use 
Only"  information  understood  and  properly 
applied  by  functional  proponents? 

Response:  Yes No NA 

Remarks:  1 

B.  Are  names  and  duty  addresses  of  Army 
personnel  (civilian  and  military)  assigned  to 
units  that  are  sensitive,  routinely  deplorable, 
or  stationed  in  foreign  territories  being 
denied  or  forwarded  to  the,  proper  initial 
denial  authority  (IDA)  for  denial? 

Response:  Yes No NA 

Remarks:  1 

9.  Is  the  format  contained  in  AR  25-55.  used 
when  preparing  the  annual  FOIA  report? 

Response:  Yes No NA 

Remarks:  1 

10.  Is  the  worksheet  contained  in  AR  25-55 
used  when  preparing  the  annual  FOIA  report? 

Response:  Yes No NA 

Remarks:  1 

11.  Is  the  input  for  the  annual  FOIA  report 
forwarded  to  the  Army  Freedom  of 
Information  and  Privacy  Act  Division, 
Information  Systems  Command  by  the 
second  week  of  each  January? 

Response:  Yes No NA 

Remarks:  1 

EVENT 

Cyxle  2:  Processing  FOIA  Requests. 
Risk:  Failure  to  process  FOIA  requests 
correctly  and  release  non-exempt  Army 
records  to  the  public  could  subject  the 
Department  of  the  Army  or  individuals  to 
litigation. 

Control  Objective:  FOIA  requests  are . 
processed  correctly. 

Control  Technique 

1.  Ensure  FOIA  requests  are  logged  into  a 
formal  control  system. 

2.  Ensure  FOIA  requests  are  answered 
promptly  and  correctly. 

3.  Ensure  Army  records  are  withheld  only 
when  fall  under  the  purview  of  one  or  more 
of  the  nine  FOIA  exemptions. 

4.  Ensure  FOIA  requests  are  denied  by 
properly  delegated/designated  IDAs. 

5.  Ensure  all  appeals  are  forwarded  to  the 
Office  of  the  Army  General  Counsel. 

Test  Questions 

1.  Are  FOIA  requests  logged  into  a  formal 
control  system? 

Response:  Yes No NA 

Remarks:  1 

2.  Are  all  FOIA  requests  date  and  time 
stamped  upon  receipt? 

Response:  Yes No NA 

Remarics:  1 

3.  Is  the  10  working  day  time  limit  met 
when  replying  to  FOIA  requests? 

Response:  Yes No NA 

Remarks:  1 

4.  When  more  than  10  working  days  are 
required  to  respond,  is  the  FOIA  requester 
informed,  explaining  the  circumstances 
requiring  the  delay  and  provided  an 
approximate  date  for  completion? 

Response:  Yes No NA 

Remarks:  1 


5.  Are  Army  records  withheld  only  when 
they  fall  under  one  or  more  of  the  nine  FOIA 
exemptions? 

Response:  Yes No NA 

Remarks:  1 

6.  Is  the  FOIA  requester  informed  when  a 
FOIA  request  is  referred  to  another  Army 
activity  or  organization? 

Response:  Yes No NA 

Remarks:  1 

7.  Do  denial  letters  contain  the  name  and 
title  or  position  of  the  official  who  made  the 
denial  determination:  explain  the  basis  for 
the  denial  determination:  cite  the  exemptions 
on  which  the  denial  is  based;  and  advise  the 
FOIA  requester  of  his  or  her  right  to  appeal 
the  denial  within  60  days  to  the  Secretary  of 
the  Army  (Office  of  the  Army  General 
Counsel)? 

Response:  Yes No NA 

Remarks:  1 

6.  Is  the  FOIA  requester  informed  of  the 
appellate  procedures  when  an  IDA  denies  a 
record  in  whole  or  in  part? 

Response:  Yes No NA 

Remarks:  1 

9.  Is  the  Chief  of  Legislative  Liaison 
notified  of  all  releases  of  information  to 
members  of  Congress  or  staffs  of 
congressional  committees? 

Response:  Yes No NA 

Remarks:  1 

10.  Are  FOIA  requests  denied  only  by 
property  delegated/designated  IDAs? 

Response:  Yes No NA 

Remarks:  1 

11.  Is  the  servicing  Judge  Advocate 
consulted  prior  to  forwarding  a  FOIA  request 
to  an  IDA  for  action? 

Response:  Yes No NA 

Remarks:  1 

12.  Are  the  following  items  included  when 
forwarding  a  FOIA  request  to  an  IDA  for  a 
determination  of  releasability? 

a.  A  copy  of  the  legal  review  provided  by 
the  local  legal  advisor? 

Response:  Yes No NA 

Remarks:  1 

b.  The  original  copy  of  the  FOIA  request? 

Response:  Yes No NA 

Remarks:  1 

c.  Copies  of  the  requested  information 
indicating  portions  recommended  for 
withholding? 

Response:  Yes No NA 

Remarks:  1 

d.  A  copy  of  the  acknowledgement  of 
receipt  to  the  requester? 

Response:  Yes No NA 

Remarks:  1 

e.  A  telephone  point  of  contact? 

Response:  Yes No NA 

Remarks:  1 

f.  The  recommended  FOIA  exemption? 

Response:  Yes No NA 

Remarks:  1 

g.  Any  recommendation  to  deny  a  request 
in  whole  or  in  part? 

Response:  Yes No NA 
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Remarks:  1 

13.  Are  all  POIA  appeals  forward  to  the 
OfHce  of  the  General  Counsel  for  a  decision 
with  a  copy  of  denied  and  released  records? 

Response:  Yes No NA 

Remarks:  1 

14.  Is  a  copy  of  the  FOIA  denial  letter 
included  when  forwarding  appeals  to  the 
Office  of  the  General  Counsel? 

Response:  Yes No . NA 

Remarks:  1 

15.  Is  DD  Form  2086-R.  Record  of  Freedom 
of  Information  (FOI)  Processing  Cost,  used  to 
record  costs  associated  with  the  processing 
of  a  FOIA  request? 

Response:  Yes No NA 

Remarks:  1 

16.  Is  DD  Form  2086-1-R,  Record  of 
Freedom  of  Information  (FOI)  Processing 
Cost  for  Technical  Data,  used  to  record  costs 
associated  with  the  processing  of  a  FOIA 
request  for  technical  data? 

17.  Is  the  FOIA  requester  notified  when 
charges  will  exceed  $250.00? 

Response:  Yes No NA 

Remarks:  1 

18.  Are  fees  collected  at  the  time  the 
requester  is  provided  the  records? 

Response:  Yes No NA 

Remarks:  1 

19.  Are  commercial  requesters  charged  for 
all  search,  review,  and  duplication  costs? 

Response:  Yes No NA 

Remarks:  1 

20.  Are  educational  institutions, 
noncommercial  scientific  institutions,  or 
news  media  charged  for  duplication  only,  in 
excess  of  100  pages,  if  more  than  100  pages  of 
records  are  requested? 

Response:  Yes  __  No NA 

Remarks:  1 

21.  Are  the  first  2  hours  of  search  time,  and 
the  first  100  pages  of  duplication  provided 
without  charge  to  all  "other"  category 
requesters? 

Response:  Yes No NA 

Remarks:  1 

22.  Ar^  FOIA  fees  collected  and  delivered 
to  the  servicing  Tmance  and  accounting  ofHce 
within  30  calendar  days  after  receipt? 

Response:  Yes No NA 

Remarks:  1 


23.  Are  FOIA  fees  collected  for  technical 
data  retained  by  the  organization  providing 
the  technical  data? 

Response:  Yes No NA 

Remarks:  1 

Event  Cycle  3:  Records  Management. 

Risk:  Valuable  records  needed  for  court 
actions  are  destroyed  or  cannot  be  located. 

Control  Objective:  Records  containing  "For 
OfTicial  Use  Only"  information  are  correctly 
marked  and  FOIA  requests  are  properly 
maintained  throughout  their  life  cycle. 

Control  Technique:  Ensure  the  prescribed 
policies  and  procedures  are  followed  during 
the  life  cycle  of  information. 

Test  Questions 

1.  Are  unclassified  documents  containing 
"For  Official  Use  Only"  information  marked 
"FOR  OFFICIAL  USE  ONLY"  in  bold  letters 
at  least  ^«  of  an  inch  high  at  the  bottom  of 
the  outside  of  the  front  cover  (if  any),  on  the 
first  page,  and  on  the  outside  of  the  back 
cover  (if  any)? 

Response:  Yes No NA 

Remarks:  1 

2.  Are  individual  pages  containing  both 
"For  Official  Use  Only"  and  classified 
information  marked  at  the  top  and  bottom 
with  the  highest  security  classification  of 
information  appearing  on  the  page? 

Response:  Yes No NA 

Remarks:  1 

3.  Are  photographs,  films,  tapes,  slides,  and 
microform  containing  "For  Official  Use  Only" 
information  so  marked  "For  Official  Use 
Only"  to  ensure  recipient  or  viewer  is  aware 
of  the  information  therein? 

Response:  Yes No NA 

Remarks:  1 

4.  Is  "For  Official  Use  Only"  material 
transmitted  outside  the  Department  of  the 
Army  properly  marked  "This  document 
contains  information  EXEMPT  FROM 
MANDATORY  DISCLOSURE  under  the 
FOIA.  Exemption  *  *  *  applies'7 

Response:  Yes No NA 

Remarks:  1 

5.  Are  permanently  bound  volumes  of  "For 
Official  Use  Only"  information  so  marked  on 
the  outside  of  the  front  and  back  covers,  title 
page,  and  first  and  last  page? 

Response:  Yes No NA 

Remarks:  1 


6.  Is  DA  Label  87  (For  Official  Use  Only 
Cover  Sheet)  affixed  to  "For  Official  Use 
Only"  documents  when  removed  from  a  file 
cabinet? 

Response:  Yes    ,    No NA 

Remarks:  1 

7.  Do  electrically  transmitted  messages 
contain  the  abbreviation  "FOUO"  before  the 
beginning  of  the  text? 

Response:  Yes No NA 

Remarks:  1 

a  Are  "For  Official  Use  Only"  records 
stored  properly  during  nonduty  hours? 

Response:  Yes No NA 

Remarks:  1 

9.  Are  FOIA  records  maintained  and 
disposed  of  in  accordance  with  AR  25-400-2, 
The  Modem  Army  Recordkeeping  System 
(MARKS)? 

Response:  Yes No NA 

Remarks:  1 

1.  Explain  rationale  for  YES  responses  or 
provide  cross-reference  where  rationale  can 
be  found.  For  NO  responses,  cross-reference 
to  where  corrective  action  plans  can  be 
found.  If  response  is  NA,  explain  rationale. 

I  attest  that  the  above-listed  internal  controls 
provide  reasonable  assurance  that  Army 
resources  are  adequately  safeguarded.  I  am 
satisfied  that  if  the  above  controls  are  fully 
operational,  the  international  controls  for  this 
subtask  throughout  the  Army  are  adequate. 
Director  of  Information  for  Command, 

Control,  Communications,  and 

Computers 

Functional  Proponent 

I  have  reviewed  this  subtask  within  my 
organization  and  have  supplemented  the 
prescribed  internal  control  review  checklist 
when  warranted  by  unique  environmental 
circumstances.  The  controls  prescribed  in 
this  checklist,  as  amended,  are  in  place  and 
operational  for  my  organization  (except  for 
the  weaknesses  described  in  the  attached 
plan,  which  includes  schedules  for  correcting 
the  weaknesses). 

Operating  Manager 

Kenneth  L  Denton, 

Alternate  Army  Federal  Register  Liaison 

Officer 

(FR  Doc  91-21940  Filed  9-25-fll;  a-45  am) 
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DEPARTMENT  OF  EDUCATION 

Special  Projects  and  Demonstrations 
for  Providing  Supported  Employment 
Services  to  Individuals  with  Severe 
Handicaps — Community-Based 
Projects 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  priorities  for 
Fiscal  Year  1992. 

SUMMARY:  The  Secretary  proposes 
priorities  for  fiscal  year  1992  under  the 
program  of  Special  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Services  to  Individuals 
with  Severe  Handicaps  authorized  by 
title  III.  section  311(d)  of  the 
Rehabilitation  Act,  as  amended.  The 
Secretary  takes  this  action  to  focus 
Federal  financial  assistance  on  areas  of 
identified  national  need.  These  priorities 
are  intended  to  expand  and  improve 
supported  employment  services  to 
individuals  with  severe  handicaps  in 
rural  areas,  individuals  with  long-term 
mental  illnesses,  individuals  with 
traumatic  brain  injury,  individuals  with 
severe  physical  disabilities,  and 
individuals  who  are  blind  with  at  least 
one  other  disabling  condition. 

DATES:  Comments  must  be  received  on 
or  before  October  28, 1991. 

ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Fred  Isbister,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3228  Switzer 
Building,  Washington,  DC  20202-2899. 
FOR  FURTHER  INFORMATION  CONTACT: 
RoseAnn  Godfrey,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3225  Switzer  Building, 
Washington,  DC  20202-2899.  Telephone: 
(202)  732-1319.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-«77-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
purposes  of  the  community-based 
supported  employment  projects  are  to 
stimulate  the  development  of  innovative 
approaches  for  improving  and 
expanding  the  provision  of  supported 
employment  services  to  individuals  with 
severe  handicaps  and  to  enhance  local 
capacity  to  provide  supported 
employment  services.  The  Secretary 
funded  12  community-based  projects  in 
fiscal  year  (FY)  1989.  These  three-year 
projects  are  currently  serving 
individuals  with  a  wide  range  of  severe 
disabilities.  The  Secretary  has  selected 
the  following  proposed  priorities  in  FY 
1992  in  order  to  fund  additional 


community-based  projects  that  would 
increase  services  to  individuals  with 
severe  handicaps  who  could  benefit 
from  supported  employment. 

The  Rehabilitation  Act  of  1973.  as 
amended,  has  been  extended  through  FY 
1992.  We  anticipate  that  the 
RehabihtaUon  Act  will  be  reauthorized 
in  FY  1992. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  fimds.  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice  inviting 
applications  under  these  competitions  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
final  priorities. 

Priorities 

Under  34  CFR  75.105(c)(3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  under  these 
competitions  only  applications  that  meet 
one  of  these  absolute  priorities: 

Proposed  Priority  1 — Individuals  With 
Severe  Handicaps  in  Rural  Areas 

Information  from  the  Research  and 
Training  Center  on  Rural  Rehabilitation 
Services  at  the  University  of  Montana 
substantiates  that  individuals  with 
severe  handicaps  in  rural  areas  are 
underserved  and  that  their  rehabihtation 
needs  are  different  than  the  needs  of 
individuals  in  urban  areas.  In  addition, 
all  community-based  supported 
employment  projects  awarded  in  FY 
1989  were  located  in  urban  areas. 
Information  received  from  the  27  Title  III 
statewide  systems  change  grants  funded 
in  FY  1985  and  FY  1986  identified  the 
need  to  expand  supported  employment 
services  to  rural  areas.  Most  of  the 
efforts  of  the  systems  change  grantees 
were  to  develop  supported  employment 
services  in  the  more  populated  areas  of 
their  States.  One  particular  problem 
identified  by  these  projects  was  that  in 
providing  supported  employment 
services  to  individuals  in  rural  areas  a 
general  lack  of  transportation  services 
existed. 


Projects  under  this  priority  must 
provide  supported  employment  services 
to  individuals  with  severe  handicaps  in 
rural  arpas.  For  the  purposes  of  this 
priority,  rural  is  defined  as  the  area 
outsi  Je  of  a  metropolitan  statistical  area 
as  specified  by  the  Office  of 
Management  and  Budget  and 
documented  in  the  publications  of  the 
1990  Decennial  Census.  As  part  of  their 
overall  program  of  supported 
employment  services,  projects  must 
specifically  address  the  availability  of 
transportation  services,  as  appropriate, 
in  order  to  ensure  that  individuals 
served  under  the  projects  are  able  to 
commute  to  their  employment. 

All  projedts  under  this  priority  must 
arrange  for  the  provision  of  extended 
services  for  the  individuals  with  severe 
disabilities  they  serve.  Extended 
services  are  on-going  support  services 
that  are  needed  by  an  individual  in 
supported  employment  to  enable  the 
individual  to  maintain  a  pcirticular  job 
placement  when  time-limited  services 
(not  to  exceed  18  months)  provided  with 
funds  under  this  program  have  ceased. 

Proposed  Priority  2 — Individuals  With 
Long-Term  Mental  Illnesses 

Statistics  regarding  the  participation 
of  individuals  with  long-term  mental 
illnesses  in  supported  employment 
programs  show  that  this  population 
accounts  for  approximately  20  percent 
of  the  individuals  served  (Virginia 
Commonwealth  University,  1991). 
However,  significant  issues  still  exist  in 
providing  supported  employment 
services  to  this  population.  Many 
individuals  with  long-term  mental 
illnesses  have  existing  skills  that  may  be 
difficult  to  transfer  to  the  work  setting. 
Even  if  they  learn  skills  quickly, 
problems  may  arise  in  putting  the  job 
skills  into  practice  and  sustaining  the 
skills  over  time.  Different  job 
intervention  strategies  are  usually 
needed  due  to  the  nature  of  psychiatric 
disabilities.  In  maintaining  individuals 
with  long-term  mental  illnesses  in 
supported  employment,  studies  have 
shown  that  emphasis  should  be  placed 
on  instructional  interventions  that  focus 
on  the  "application"  of  appropriate  job 
behaviors  rather  than  the  "acquisition" 
of  these  behaviors.  Studies  also  indicate 
that  the  focus  of  the  instructional 
content  of  new  job  skills  and  behaviors 
should  be  on  interpersonal  and 
intrapersonal  demands  of  the  job 
environment  rather  than  the  demands 
associated  with  specific  job  tasks  ('The 
Choose-Get-Keep  Model,"  Danley  and 
Anthony,  1987). 

Projects  under  this  priority  must 
develop  innovative  approaches  for 
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improving  and  expanding  the  provision 
of  supported  employment  services  to 
individuals  with  long-term  mental 
illnesses  and  must  focus  on  variations  in 
job  intervention  strategies  needed  to 
assist  these  individuals  in  maintaining 
employment. 

All  projects  under  this  priority  must 
arrange  for  the  provision  of  extended 
services  for  the  individuals  with  severe 
disabilities  they  serve.  Extended 
services  are  on-going  support  services 
that  are  needed  by  an  individual  in 
supported  employment  to  enable  the 
individual  to  maintain  a  particular  job 
placement  when  time-limited  services 
(not  to  exceed  18  months)  provided  with 
funds  under  this  program  have  ceased. 

Proposed  Priority  3 — Unserved  and 
Underserved  Populations 

Although  there  has  been  a  tremendous 
growth  in  the  number  of  individuals 
participating  in  supported  employment, 
specific  populations  continue  to  be 
underrepresented.  These  populations 
include  individuals  with  severe  physical 
disabilities,  individuals  with  traumatic 
brain  injuries,  and  individuals  with 
sensory  impairments.  Data  collected  by 
the  Rehabilitation  Research  and 
Training  Center  on  Supported 
Employment  at  the  Virginia 
Commonwealth  University  for  FY  1989 
indicate  that  individuals  with  cerebral 
palsy  accounted  for  2.4  percent, 
individuals  with  sensory  impairments 
accounted  for  3.4  percent,  and 
individuals  with  traumatic  brain  injuries 
accounted  for  2.3  percent  of  the  total 
number  served. 

Historically,  the  supported 
employment  program  model  was 
developed  to  provide  services  to 


individuals  with  developmental 
disabilities.  Recently,  other  disability 
populations  have  benefited  from 
supported  employment  services.  In  an 
effort  to  expand  and  improve  services  to 
these  populations  under  the  supported 
employment  program,  innovative  models 
must  be  considered  in  serving  the  needs 
of  these  individuals. 

In  order  to  increase  supported 
employment  services  to  these 
underrepresented  populations,  projects 
under  this  priority  must  develop 
innovative  approaches  for  expanding 
the  provision  of  supported  employment 
services  to  one  or  more  of  the  following 
unserved  or  underserved  disability 
populations:  (1)  Individuals  with  severe 
physical  disabilities.  (2)  Individuals  with 
traumatic  brain  injuries.  (3)  Individuals 
who  are  blind  and  have  at  least  one 
other  disabling  condition. 

All  projects  under  this  priority  must 
arrange  for  the  provision  of  extended 
services  for  the  individuals  with  severe 
disabilities  they  serve.  Extended 
services  are  on-going  support  ser\'ices 
that  are  needed  by  an  individual  in 
supported  employment  to  enable  the 
individual  to  maintain  a  particular  job 
placement  when  time-limited  services 
(not  to  exceed  18  months)  provided  with 
funds  under  this  program  have  ceased. 
Because  of  the  special  needs  of 
individuals  with  severe  physical 
disabilities,  individuals  with  traumatic 
brain  injuries,  and  individuals  with 
sensory  disabilities,  all  projects  under 
this  priority  must  include  or  arrange  for 
the  provision  of  rehabilitation 
engineering  services,  as  appropriate,  for 
the  individuals  they  serve. 


IntergovemnraoUl  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Conunent 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3225,  Mary  E. 
Switzer  Building,  330  "C"  Street,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

APPUCABLE  PROORAM  REOUU^TIONS:  34 
CFR  part  380. 

Program  Authority:  29  U.S.C.  777a(d). 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.128A,  Special  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Services  to  Individuals  with 
Severe  Handicaps). 

Dated:  May  29. 1991. 
Lamar  Alexander, 
Secretary  of  Education. 
[FR  Doc.  91-23162  Filed  9-25-^:  8:45  am] 
BtLUNO  COOe  MMKMIIHI 


VOL 
5  6 


1991 


UMI 


Thursday 
September  26,  1991 


Part  VI 


Committee  for 
Purchase  From  the 
Blind  and  Other 
Severely 
licapped 


41  CFR  Part  S1-1  et  al. 

Committee  Regulation*;  Revisions;  Final 


Rule 


48974      Federal  Register  /  Vol.  56.  No.  187  /  Thursday.  September  26.  1991  /  Rules  and  Regulations 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

41  CFR  Parts  51-1.  51-2,  51-3, 51-4, 
51-5,  51-6,  51-7.  51-8,  51-9,  and  51-10 
(Ch.  51) 

Revisions  to  Committee  Regulations 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 
AcnON:  Final  rule. 

summary:  This  fmal  rule  is  intended  to 
clarify  and  update  the  language  of 
regulations  governing  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  and  its 
administration  of  the  Javits-Wagner- 
ODay  (JWOD)  Act.  The  rule  states- 
Government  and  Committee  policy  on 
implementation  of  the  JWOD  Act  and 
the  duties  and  responsibilities  of  the 
Committee,  central  nonprofit  agencies, 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  severe 
disabilities,  and  Government  agencies  in 
connection  with  the  JWOD  Program. 
Procedures  for  environmental  analysis 
are  revised  in  accordance  with  current 
guidance  from  the  Council  on 
Environmental  Quality.  The  minimum 
figure  below  which  fees  will  not  be 
charged  for  processing  requests  under 
the  Freedom  of  Information  Act  is 
changed.  The  rule  will  lessen  the 
administrative  burden  of  operating  the 
JWOD  Program  without  increasing  the 
burden  on  its  participants. 
EFFECTIVE  DATE:  October  28. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  L  Milkman  (703)  557-1145. 
Copies  of  this  notice  will  be  made 
available  on  request  in  computer 
diskette  format. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  the  result  of  an  extensive 
review  and  update  by  the  Committee  of 
its  regulations.  The  regulations  have  not 
been  reviewed  in  this  comprehensivea 
fashion  since  they  were  promulgated  in 
1973. 

The  regulation  reflects  a  general 
attempt  to  clarify  regulatory  language 
and  reflect  actual  practice  at  this  time. 
Obsolete  references  have  been  updated: 
E.g.,  "Department  of  Health,  Education 
and  Welfare"  and  "Defense  Supply 
Agency"  are  now  "Department  of 
Education"  and  "Defense  Logistics 
Agency."  Except  where  quoting  the 
JWOD  Act.  terminology  referring  to  the 
community  the  JWOD  Program  serves 
has  been  modernized  as  well  and 
changed  to  reflect  a  "people  first" 
orientation.  "Workshop  for  the  blind" 


and  "workshop  for  other  severely 
handicapped,"  are  now  "nonprofit 
agency  for  the  blind"  and  "nonprofit 
agency  employing  persons  with  severe 
disabilities."  "National  Industries  for  the 
Severely  Handicapped"  has  been 
changed  to  "HISH"  to  reflect  a  name 
change  effective  May  1, 1991.  The  term 
"ordering  office"  has  been  deleted  in 
favor  of  the  more  broadly  defined 
"contracting  activity." 

Among  the  more  significant  changes 
made  by  this  regulation,  part  51-1, 
General,  has  been  revised  to  state  at  the 
very  beginning  of  the  regulations  that  it 
is  the  policy  of  the  Government  to 
increase  employment  and  training 
opportunities  for  persons  who  are  blind 
or  have  other  severe  disabilities  through 
the  JWOD  Program,  and  that  it  is  the 
policy  of  the  Committee  to  encourage  all 
Federal  entities  and  employees  to 
provide  the  necessary  support  to  ensure 
that  the  JWOD  Act  is  implemented  in  an 
effective  manner.  Part  51-1  has  also 
been  rearranged  to  put  the  discussion  of 
mandatory  source  priorities  ahead  of  the 
list  of  definitions. 

Part  51-2  on  Committee 
responsibilities  has  been  expanded  and 
rearranged  to  relate  more  clearly  to  the 
steps  in  the  Procurement  List  addition 
process.  A  time  limitation  on  submitting 
reconsideration  requests  has  been 
added  to  S  51-2.6  on  Committee 
reconsideration  of  Procurement  List 
decisions.  A  new  §  51-2.9  has  been 
added  to  inform  the  public  of  the 
procedure  for  presentations  at 
Committee  meetings  by  persons 
interested  in  proposed  additions  to  the 
Procurement  LisL  This  information  is 
currently  contained  in  an  internal 
memorandum.  In  part  51-3  on  central 
nonprofit  agencies  (CNAs),  a  new 
provision  has  been  added  to  the  list  of 
CNA  responsibilities  under  the  JWOD 
Act  to  permit  them  to  perform  other 
administrative  functions  reasonably 
related  to  the  JWOD  Program  but  not 
specifically  mentioned  in  the  list  (§  51- 
3.2(m)). 

Several  changes  have  been  made  in 
part  51-4  on  nonprofit  agency 
responsibilities.  The  responsibility  of  a 
nonprofit  agency  to  maintain 
assessments  of  a  direct  labor 
individual's  ability  to  engage  in  normal 
competitive  employment  has  been 
clarified  in  §  51-4.3.  Section  51-4.4  on 
subcontracting  has  been  changed  to 
encourage  subcontracting  to  other 
nonprofit  agencies,  as  well  as  small 
businesses,  and  to  provide  additional 
guidance  on  the  permissible  limits  of 
subcontracting  portions  of  production 
processes  for  commodities  on  the 
Procurement  List.  Former  S  51-4.5  on 
production  of  commodities  has  been 


deleted  because  the  matter  is  addressed 
in  one  of  the  expanded  provisions  on 
suitability  of  an  item  for  addition  to  the 
Procurement  List,  at  S  51-2.4(c).  Former 
S  51-4.6  has  been  renumbered  to  S  51- 
4.5  and  changed  to  clarify  the  procedure 
for  dealing  with  violations  of  nonprofit 
agency  responsibilities  and  to  state  tha> 
removal  from  the  JWOD  Program  is  a 
possible  penalty. 

Part  51-5,  Procurement  Requirements 
and  Procedures,  which  addresses 
requirements  placed  on  Government 
contracting  and  ordering  personnel  by 
the  JWOD  Program,  has  been  split  into 
two  parts  reflecting  the  two  areas  it 
covers.  The  new  part  51-5,  Contracting 
Requirements,  deals  with  general 
requirements,  mandatory  procurement, 
purchase  exceptions,  pricing,  and 
related  matters.  A  new  part  51-6, 
Procurement  Procedures,  provides  more 
order-specific  guidance  on  matters  such 
as  orders  and  allocations,  complaints, 
and  disputes,  and  specification  changes 
for  individual  commodities  and  services. 

Among  the  changes  in  the  new  part 
51-5,  the  mandatory  nature  of  JWOD 
procurements  has  been  made  clearer  in 
S  51-5.2.  Granting  of  purchase 
exceptions  has  been  slightly  restricted 
and  the  threshold  for  Committee 
approval  of  CNA  action  has  been  raised 
from  $2500  to  $25,000,  the  current 
Government  small  purchase  limitation 
(§  51-5.4).  Section  51-5.7  on  payments 
for  orders,  which  predates  the  Prompt 
Payment  Act,  has  brought  into  line  with 
the  Act.  A  new  §  51-5.8  has  been  added 
to  permit  the  Committee  to  investigate 
alleged  violations  of  the  JWOD  Act  or 
these  regulations  by  Government 
entities. 

The  new  part  51-6  clarifies  guidance 
on  the  direct  order  and  allocation 
processes,  waivers  of  specifications, 
orders  in  excess  of  nonprofit  agency 
capability,  and  deletions  from  the 
Procurement  List.  A  new  §  51-6.3 
encourages  the  use  of  long-term  ordering 
agreements.  A  new  §  51-6.14  expands  a 
former  provision  giving  the  Committee  a 
role  in  quality  complaints  not  resolved 
at  a  lower  level  to  cover  any  disputes 
arising  under  new  part  51-6. 

Creation  of  a  new  part  51-6  has 
required  a  renumbering  of  existing  parts 
51-6  through  51-9  as  parts  51-7  through 
51-10.  The  new  part  51-7,  Procedures  for 
Environmental  Analysis,  is  a  complete 
rewrite  of  the  existing  part  51-6 
following  a  model  provided  by  the 
Council  on  Environmental  Quality.  It  is 
expected  to  lessen  the  administrative 
burden  in  this  area  connected  with 
Procurement  List  additions. 

The  only  change  in  the  text  of  the  last 
three  parts  of  the  regulations  appears  at 
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S  51-8.14(c),  where  the  threshold  for 
charging  fees  for  requests  under  the 
Freedom  of  Information  Act  is  lowered 
from  $20  to  $10,  the  threshold  used  by 
the  General  Services  Administration, 
and  the  rationale  for  the  threshold  is 
stated  in  terms  consistent  with  that  Act. 

Public  Comments  on  the  Proposed  Rule 

The  Committee  published  the 
proposed  rule  in  the  Federal  Register  of 
June  28. 1991  (56  FR  29760).  Thirty-one 
comments  were  received.  Nearly  all 
supported  the  proposed  rule. 

One  commenter  suggested  that  §  51- 
3.5,  which  authorizes  CNAs  to  charge 
fees  to  nonprofit  agencies  for  facilitating 
their  participation  in  the  JWOD 
Program,  be  amended  to  stipulate  that 
such  fees  are  determined  as  a 
percentage  of  JWOD  Program  sales.  This 
stipulation  describes  the  manner  in 
which  CNA  fees  have  traditionally  been 
calculated.  The  proposed  §  51-3.5  was 
not  intended  to  change  the  manner  in 
which  CNA  fees  are  calculated.  The 
Committee  agrees,  however,  that  the  fee 
authority  provisions  could  be  more 
clearly  worded.  Accordingly,  §  51-3.5 
and  §  51-4.3(b)(10),  which  requires  the 
nonprofit  agencies  to  pay  the  fees,  have 
been  reworded  to  state  more  clearly  the 
manner  in  which  fees  are  assessed  and 
paid. 

The  same  commenter,  in  expressing 
support  for  the  provision  in  §  51-5.1(a) 
encouraging  contracting  activities  to 
assist  the  Committee  in  identifying 
suitable  commodities  and  services  to  be 
added  to  the  Procurement  List, 
suggested  that  these  activities  be 
required  to  provide  samples  of 
commodities  being  considered  for 
addition  to  the  Procurement  List.  The 
commenter  also  suggested  that 
commodities  which  are  closely  related 
in  use  to  those  on  the  Procurement  List 
be  automatically  added  to  the  List  in  the 
same  manner  as  replacement 
commodities  as  specified  in  §  51-6.13. 

The  Committee  supports  these 
suggestions  and  has  added  language  to 
§  51-5.1  (a)  encouraging  contracting 
activities  to  identify  all  suitable  related 
commodities  to  the  Committee  for* 
consideration  for  addition  to  the 
Procurement  List.  However,  because 
these  suggestions  involve  actions  which 
would  be  required  of  other  Federal 
agencies,  the  Committee  is  reluctant  to 
make  either  of  these  suggestions  a 
mandatory  provision  of  its  regulations 
without  a  clear  statutory  mandate  in  the 
JWOD  Act  to  do  so. 

Four  commenters  expressed  concern 
over  the  wording  of  §  51-4.3(b)(3),  which 
requires  nonprofit  agencies  participating 
in  the  JWOD  Program  to  comply  with 
Committee  directives  or  requests  in 


furtherance  of  the  objectives  of  the 
JWOD  Act  or  its  implementing 
regulations.  The  commenters  requested 
that  this  provision  be  amended  to  stajie 
that  these  communications  will  be  in 
writing  and  issued  through  the  CNAs. 
and  will  be  in  accordance  with  the 
JWOD  Act  or  its  implementing 
regulations. 

The  Committee  does  not  intend  to 
change  its  traditional  practice  of  issuing 
policy  statements  and  directives  of 
general  effect  for  the  JWOD  Program  in 
writing  and  distributing  them  through 
the  CNAs  or  in  coordination  with  them. 
Effective  administration  of  the  JWOD 
Program,  however,  does  require  the 
Committee  on  occasion  to  communicate 
with  the  nonprofit  agencies  directly  and 
by  means  other  than  writing.  While  the 
Committee  is  careful  to  conduct  its 
operations  in  accordance  with  the 
JWOD  Act  and  its  implementing 
regulations,  it  considers  that  the' 
amendment  proposed  by  the 
commenters  would  overly  limit  its 
discretion  to  interpret  these  authorities 
as  needed  to  perform  its  functions  in 
connection  with  the  JWOD  Program. 
Accordingly,  the  Committee  has  not 
adopted  the  changes  to  §  51-4.3(b)(3) 
proposed  by  the  commenters. 

One  commenter  objected  to  the 
requirement  in  §  51-5.2  that  Federal 
agencies  and  other  persons  acting  for 
these  agencies  purchase  certain 
commodities  on  the  Procurement  List 
from  designated  Federal  agencies  which 
serve  as  distributors  of  the  commodities 
for  the  JWOD  Program.  The  commenter 
suggests  that  the  requirement  is  a  result 
of  a  lack  of  private  sector  representation 
on  the  Committee. 

Section  3  of  the  JWOD  Act.  41  U.S.C. 
48,  which  mandates  that  Federal 
agencies  procuring  commodities  or 
services  on  the  Procurement  List  do  so 
from  a  qualified  nonprofit  agency, 
requires  that  the  procurements  be  made 
"in  accordance  with  rules  and 
regulations  of  the  Committee."  The 
nonprofit  agencies  which  participate  in 
the  JWOD  Program  are  mainly  small 
organizations  which  do  not  have  the 
capacity  to  handle  economically  a  large 
number  of  orders  for  relatively  small 
quantities  from  many  different  Federal 
agencies.  Accordingly,  the  Committee 
has  long  required  by  regulation  that 
Federal  agencies  procure  certain 
commodities  on  the  Procurement  List 
from  the  Federal  agencies  which  serve 
as  distributors  for  the  JWOD  Program. 
The  proposed  regulation  merely  extends 
the  requirement  to  other  persons  through 
which  Federal  agencies  procure 
Procurement  List  commodities  for  their 
use. 


The  Committee  is  not  aware  of  any 
reasonable  alternatives  to  its 
distribution  system  at  this  time. 
Accordingly,  the  Committee  has  decided 
to  retain  this  requirement. 

The  private  sector  is  represented  on 
the  Committee,  which  has  four  private 
citizen  members.  Committee 
membership  is  set  by  law.  so  the 
Committee  cannot  alter  it  in  its 
regulations. 

In  addition  to  the  changes  to  the 
proposed  rule  made  in  response  to 
public  commenis,  the  Committee  made  a 
few  minor  editorial  changes  to  the  text 
of  the  proposed  rule.  To  assure  more 
consistent  use  of  the  term  "JWOD 
Program,"  which  was  introduced  in  the 
proposed  rule,  several  references  to 
nonprofit  agencies  as  "participating 
under  the  JWOD  Act"  or  "participating 
in  the  program  established  by  the  JWOD 
Act"  were  changed  to  "participating  in 
the  JWOD  Program."  The  CNA  symbdls 
in  the  table  at  the  end  of  §  51-6.2(a) 
were  changed  from  IB  and  SH  to  NIB 
and  NISH  to  reflect  current  usage  in  the 
Procurement  List.  Two  references  to  the 
JWOD  Act  in  §  51-2.2(g)  which  omitted 
the  acronym  JWOD  were  corrected. 

Regulatory  Flexibility  Act 

I  certify  that  this  revision  of  the 
Committee  regulations  wiil  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  revisions  basically  update 
and  clarify  program  policies  and 
procedures  and  do  not  essentially 
change  the  impact  of  the  regulations 
upon  small  entities. 

Paperwork  Reduction  Act 

Sections  51-4.2  and  51-4.3  contain 
information  collection  and  record 
keeping  requirements.  Although  these 
requirements  are  unchanged  from  those 
in  the  currentXDommittee  regulations, 
which  have  been  appro"ed  by  the  Office 
of  Management  and  Budget  (0MB),  the 
Committee  submitted  a  copy  of  these 
sections  to  0MB  for  its  review  as 
required  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3504(h),  and  received 
OMB  approval  of  the  recordkeeping 
requirements.  OMB  control  numbers 
appear  in  the  text  of  these  sections. 

List  of  Subjects 

41  CFR  Part  51-1 

Government  procurement, 
Handicapped. 

41  CFR  Part  51-2 

Organization  and  functions 
(Government  agencies!. 
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41  CFR  Part  51-3 

Government  procurement. 
Handicapped. 

41  CFR  Part  51-4 

Reporting  and  recordkeeping 
requirements. 

41  CFR  Part  51-5 

Government  procurement. 
Handicapped. 

41  CFR  Parts  51-6  and  51-7 
Environmental  impact  statements. 

41  CFR  Part  51S 
Freedom  of  information. 

41  CFR  Part  51-9 
Privacy. 

41  CFR  Part  51-10 

Administrative  practice  and 
procedure,  Civil  rights,  Equal 
employment  opportunity,  Federal 
buildings  and  facilities.  Handicapped. 

Chapter  51  of  title  41  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  Parts  51-1  through  51-5  are  revised 
to  read  as  follows: 

PART  51-1— GENERAL 

Sec 

51-1.1    Policy. 

51-1.2    Mandatory  source  priorities. 
51-1.3    Definitions. 
Authority:  41  U.S.C.  46-48c. 

§  51-1.1    Policy. 

(a)  It  is  the  poHcy  of  the  Government 
to  increase  employment  and  training 
opportunities  for  persons  who  are  blind 
or  have  other  severe  disabilities  through 
the  purchase  of  commodities  and 
8er\'ice8  from  quali^ed  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
The  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
(hereinafter  the  Committee)  was 
established  by  the  favits-Wagner — 
O'Day  Act.  PubUc  Law  92-28.  85  Stat.  77 
(1971),  as  amended.  42  U.S.C.  4e-48c 
(hereinafter  the  JWOD  Act).  The 
Committee  is  responsible  for 
implementation  of  a  comprehensive 
program  designed  to  enforce  this  policy. 

(b)  It  is  the  policy  of  the  Committee  to 
encourage  all  Federal  entities  and 
employees  to  provide  the  necessary 
support  to  ensure  that  the  JWOD  Act  is 
implemented  in  an  effective  manner. 
This  support  includes  purchase  of 
products  and  services  published  on  the 
Committee's  Procurement  List  through 
appropriate  channels  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities 
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designated  by  the  Committee: 
recommendations  to  the  Committee  of 
new  commodities  and  services  suitable 
for  addition  to  the  Procurement  List;  and 
cooperation  with  the  Committee  and  the 
central  nonprofit  agencies  in  the 
provision  of  such  data  as  the  Committee 
may  decide  is  necessary  to  determine 
suitability  for  addition  to  the 
Procurement  List. 

§  51-1.2    Mandatory  source  priorities. 

(a)  The  JWOD  Act  mandates  that 
commodities  or  services  on  the 
Procurement  List  required  by 
Government  entities  be  procured,  as 
prescribed  in  this  regulation,  from  a 
nonprofit  agency  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  at  a  price  established  by  the 
Committee,  if  that  commodity  or  service 
is  available  within  the  normal  period 
required  by  that  Government  entity. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  the  JWOD  Act  has  priority, 
under  the  provisions  of  41  U.S.C.  48, 
over  any  other  supplier  of  the 
Government's  requirements  for 
commodities  and  services  on  the 
Committee's  Procurement  List. 

(b)  Federal  Prison  Industries,  Inc.  has 
priority,  under  the  provisions  of  18 
U.S.C.  4124,  over  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities  in 
furnishing  commodities  for  sale  to  the 
Government.  All  or  a  portion  of  the 
Government's  requirement  for  a 
commodity  for  which  Federal  Prison 
Industries.  Inc.  has  exercised  its  priority 
may  be  added  to  the  Procurement  List. 
However,  such  addition  is  made  with 
the  understanding  that  procurement 
under  the  JWOD  Act  shall  be  limited  to 
that  portion  of  the  Government's 
requirement  for  the  commodity  which  is 
not  available  or  not  required  to  be 
procured  from  Federal  Prison  Industries. 
Inc. 

(c)  The  JWOD  Act  requires  the 
Committee  to  prescribe  regulations 
providing  that  in  the  purchase  by  the 
Government  of  commodities  produced 
and  offered  for  sale  by  qualified 
nonprofit  agencies  employing  persons 
who  are  blind  and  nonprofit  agencies 
employing  persons  who  have  other 
severe  disabilities,  priority  shall  be 
accorded  to  conmiodities  produced  and 
offered  for  sale  by  qualified  nonprofit 
agencies  for  the  blind.  In  approving  the 
addition  of  commodities,  to  the 
Procurement  List,  the  Committee 
accords  priority  to  nonprofit  agencies 
for  the  blind.  Nonprofit  agencies  for  the 
blind  and  nonprofit  agencies  employing 
persons  with  severe  disabilities  have 
equal  priority  for  services. 


§51-1.3    Definitions. 

As  used  in  this  chapter 

Agency  and  Federal  agency  mean 
Entity  of  the  Government,  as  defined 
herein. 

Blind  means  an  individual  or  class  of 
individuals  whose  central  visual  acuity 
does  not  exceed  20/200  in  the  better  eye 
with  correcting  lenses  or  whose  visual 
acuity,  if  better  than  20/200.  is 
accompanied  by  a  limit  to  the  field  of 
vision  in  the  better  eye  to  such  a  degree 
that  its  widest  diameter  subtends  an 
angle  no  greater  than  20  degrees. 

Central  nonprofit  agency  means  an 
agency  organized  under  the  laws  of  the 
United  States  or  of  any  State,  operated 
in  the  interest  of  the  blind  or  persons 
with  other  severe  disabilities,  the  net 
income  of  which  does  not  incur  in  whole 
or  in  part  to  the  benefit  of  any 
shareholder  or  other  individual,  and 
designated  by  the  Committee  to 
facihtate  the  distribution  (by  direct 
allocation,  subcontract,  or  any  other 
means]  of  orders  of  the  Government  for 
commodities  and  services  on  the 
Procurement  List  among  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
to  provide  information  required  by  the 
Committee  to  implement  the  JWOD 
Program,  and  to  otherwise  assist  the 
Committee  in  administering  these 
regulations  as  set  forth  herein  by  the 
Committee. 

Committee  means  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped. 

Contracting  activity  means  any 
element  of  an  entity  of  the  Government 
that  has  responsibility  for  identifying 
and/or  procuring  Government 
requirements  for  commodities  or 
services.  Components  of  a  contracting 
activity,  such  as  a  contracting  office  and 
an  ordering  office,  are  incorporated  in 
this  definition,  which  includes  all  offices 
within  the  definitions  of  "contracting 
activity,"  "contracting  office,"  and 
"contract  administration  office" 
contained  in  the  Federal  Acquisition 
Regulation,  48  CFR  2.101. 

Direct  labor  means  all  work  required 
for  preparation,  processing,  and  packing 
of  a  commodity  or  work  directly  related 
to  the  performance  of  a  service,  but  not 
supervision,  administration,  inspection 
or  shipping. 

Fiscal  year  means  the  12-month 
period  beginning  on  October  1  of  each 
year. 

Government  and  Entity  of  the 
Government  mean  any  entity  of  the 
legislative  branch  or  the  judicial  branch, 
any  executive  agency,  military 
department.  Government  corporation,  or 
independent  establishment,  the  U.S. 
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Postal  Service,  and  any  nonappropriated 
fund  instrumentality  under  the 
jurisdiction  of  the  Armed  Forces. 

Interested  person  means  an  individual 
or  legal  entity  affected  by  a  proposed 
addition  of  a  commodity  or  service  to 
the  Procurement  List  or  a  deletion  from 
it. 

fWOD  Program  means  the  program 
authorized  by  the  JWOD  Act  to  increase 
employment  and  training  opportunities 
for  persons  who  are  blind  or  have  other 
severe  disabilities  through  Government 
purchasing  of  commodities  and  services 
from  nonprofit  agencies  employing  these 
persons. 

Mifitary  resale  commodities  means 
commodities  on  the  Procurement  List 
sold  for  the  private,  individual  use  of 
authorized  patrons  of  Armed  Forces 
commissaries  and  exchanges,  or  like 
activities  of  other  Government 
departments  and  agencies. 

Nonprofit  agency  (formerly  workshop) 
means  a  nonprofit  agency  for  the  blind 
or  a  nonprofit  agency  employing  persons 
with  severe  disabilities,  as  appropriate. 

Other  severely  handicapped  and 
severely  handicapped  individuals 
{hereinafter  persons  with  severe 
disabilities)  mean  a  person  other  than  a 
blind  person  who  has  a  severe  physical 
or  mental  impairment  (a  residual, 
limiting  condition  resulting  from  an 
injury,  disease,  or  congenital  defect) 
which  so  limits  the  person's  functional 
capabilities  (mobility,  communication, 
self-care,  self-direction,  work  tolerance 
or  work  skills)  that  the  individual  is 
unable  to  engage  in  normal  competitive 
employment  over  an  extended  period  of 
time. 

(1)  Capability  for  normal  competitive 
employment  shall  be  determined  from 
information  developed  by  an  ongoing 
evaluation  program  conducted  by  or  for 
the  nonprofit  agency  and  shall  include 
aaa  minimum,  a  preadmission 
evaluation  and  a  reevaluation  at  least 
annually  of  each  individual's  capability 
for  normal  competitive  employment. 

(2)  A  person  with  a  severe  mental  or 
physical  impairment  who  is  able  to 
engage  in  normal  competitive 
employment  because  the  impairment 
has-been  overcome  or  the  condition  has 
been  substantially  corrected  is  not 
"other  severely  handicapped"  within  the 
meaning  of  the  definition. 

Participating  nonprofit  agency 
(formerly  participating  workshop) 
means  any  nonprofit  agency  which  has 
been  authorized  by  the  Committee  to 
furnish  a  commodity  or  service  to  the 
Government  under  the  JWOD  Act. 

Procurement  List  means  a  list  of 
commodities  (including  military  resale 
commodities)  and  services  which  the 
Committee  has  determined  to  be 


suitable  to  be  furnished  to  the 
Government  by  nonprofit  agencies  for 
the  blind  or  nonprofit  agencies 
employing  persons  with  severe 
disabilities  pursuant  to  the  JWOD  Act 
and  these  regulations. 

Qualified  nonprofit  agency  for  other 
severely  handicapped  (hereinafter 
nonprofit  agency  employing  persons 
with  severe  disabilities)  (formerly 
workshop  for  other  severely 
handicapped)  means  an  agency 
organized  under  the  laws  of  the  United 
States  or  any  State,  operated  in  the 
interests  of  persons  with  severe 
disabilities  who  are  not  blind,  and  the 
net  income  of  which  does  not  inure  in 
whole  or  in  part  to  the  benefit  of  any 
shareholder  or  other  individual;  which 
complies  with  applicable  occupational 
health  and  safety  standards  prescribed 
by  the  Secretary  of  Labor:  and  which  in 
furnishing  commodities  and  services 
(whether  or  not  the  commodities  or 
services  are  procured  under  these 
regulations)  during  the  fiscal  year 
employs  persons  with  severe  disabilities 
(including  blind)  for  not  less  than  75 
percent  of  the  work-hours  of  direct  labor 
required  to  furnish  such  commodities  or 
services. 

Qualified  nonprofit  agency  for  the 
blind  (hereinafter  nonprofit  agency  for 
the  blind)  (formerly  workshop  for  the 
blind)  means  an  agency  organized  under 
the  laws  of  the  United  States  or  of  any 
State,  operated  in  the  interest  of  blind 
individuals,  and  the  net  income  of  which 
does  not  inure  in  whole  or  in  part  to  the 
benefit  of  any  shareholder  or  other 
individual;  which  complies  with 
applicable  occupational  health  and 
safety  standards  prescribed  by  the 
Secretary  of  Labor;  and  which  in 
furnishing  commodities  and  services 
(whether  or  not  the  commodities  or 
services  are  procured  under  these 
regulations)  during  the  fiscal  year 
employs  blind  individuals  for  not  less 
than  75  percent  of  the  work-hours  of 
direct  labor  required  to  furnish  such 
commodities  or  services. 

State  means  the  50  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands.  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  any 
territory  remaining  under  the 
jurisdiction  of  the  Trust  Territory  of  the 
Pacific  Islands. 

PART  5 1  -2— COMMITTEE  FOR 
PURCHASE  FROM  THE  BLIND  AND 
OTHER  SEVERELY  HANDICAPPED 

Sec. 

51-2.1  Membership. 

51-2.2  Powers  and  responsibilities. 

51-2.3  Notice  of  proposed  addition. 


Sec. 

51-2.4    Determination  of  suitability. 

51-2.5    Committee  decision. 

51-2.6    Reconsideration  of  Committee 

decision. 
51-2.7    Fair  market  price. 
51-2.8    Procurement  list. 
51-2.9    Oral  presentations  by  interested 

persons  at  Committee  meetings. 
Authority:  41  U.S.C.  46-^c. 

§  51-2.1    Membership. 

Under  the  JWOD  Act,  the  Committee 
is  composed  of  15  members  appointed 
by  the  President.  There  is  one 
representative  from  each  of  the 
following  departments  or  agencies  of  the 
Government:  The  Department  of 
Agriculture,  the  Department  of  Defense, 
the  Department  of  the  Army,  the 
Department  of  the  Navy,  the  Department 
of  the  Air  Force,  the  Department  of 
Education,  the  Department  of 
Commerce,  the  Department  of  {ustice, 
the  Department  of  Labor,  the 
Department  of  Veterans  Affairs,  and  the 
General  Services  Administration.  Four 
members  are  private  citizens:  One  who 
is  conversant  with  the  problems  incident 
to  the  employment  of  blind  individuals; 
one  who  is  conversant  with  the 
problems  incident  to  the  employment  ot 
persons  with  other  severe  disabilities; 
one  who  represents  blind  individuals 
employed  in  qualified  nonprofit  agencies 
for  the  blind;  and  one  who  represents 
persons  with  severe  disabilities  (other 
than  blindness)  employed  in  qualified 
nonprofit  agencies  employing  persons 
with  severe  disabilities. 

§  51-2.2    Powers  and  responsibilities. 

The  Committee  is  responsible  for 
carrying  out  the  following  functions  in 
support  of  its  mission  of  providing 
employment  and  training  opportunities 
for  persons  who  are  blind  or  have  other 
severe  disabilities  and,  whenever 
possible,  preparing  those  individuajsjp 
engage  in  competitive  employment:      » 

(a)  Establish  rules,  regulations,  and 
policies  to  assure  effective 
implementation  of  the  JWOD  Act. 

(b)  Determine  which  commodities  and 
services  procured  by  the  Federal 
Government  are  suitable  to  be  furnished 
by  qualified  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities  and  add 
those  items  to  the  Committee's 
Procurement  List.  Publish  notices  of 
addition  to  the  Procurement  List  in  the 
Federal  Register.  Disseminate 
information  on  Procurement  List  items 
to  Federal  agencies.  Delete  items  no 
longer  suitable  to  be  furnished  by 
nonprofit  agencies. 

(c)  Determine  fair  market  prices  for 
items  added  to  the  Procurement  List  and 


48978     Federal  Register  /  Vol.  56.  No.  167  /  Thursday.  September  26.  1991  /  Rules  and  Regulations 


revise  those  prices  in  accordance  with 
changing  market  conditions  to  assure 
that  the  prices  established  are  reflective 
of  the  market. 

(d)  Monitor  nonprofit  agency 
compliance  with  Committee  regulations 
and  procediu^s. 

(e)  Inform  Federal  agencies  about  the 
JWOD  Program  and  the  statutory 
mandate  that  items  on  the  Procurement 
List  be  purchased  from  quahfied 
nonprofit  agencies,  and  encourage  and 
assist  entities  of  the  Federal 
Government  to  identify  additional 
commodities  and  services  that  can  be 
purchased  from  qualified  nonprofit 
agencies.  To  the  extent  possible, 
monitor  Federal  agencies'  comphance 
with  JWOD  requirements. 

(f)  Designate,  set  appropriate  ceilings 
on  fee  paid  to  these  central  nonprofit 
agencies  by  nonprofit  agencies  selling 
items  under  the  JWOD  Program,  and 
provide  guidance  to  central  nonprofit 
agencies  engaged  in  facilitating  the 
distribution  of  Government  orders  and 
helping  State  and  private  nonprofit 
agencies  participate  in  the  JWOD 
Program. 

(g)  Conduct  a  continuing  study  and 
evaluation  of  its  activities  under  the 
JWOD  Act  for  the  purpose  of  assuring 
effective  and  efficient  administration  of 
the  JWOD  Act.  The  Committee  may 
study,  independently,  or  in  cooperation 
with  other  public  or  nonprofit  private 
agencies,  problems  relating  to: 

(1)  The  employment  of  the  blind  or 
individuals  with  other  severe 
disabilities. 

(2)  The  development  and  adaptation 
of  production  methods  which  would 
enable  a  greater  utilization  of  these 
individuals. 

(h)  Provide  technical  assistance  to  the 
central  nonprofit  agencies  and  the 
nonprofit  agencies  to  contribute  to  the 
successful  implementation  of  the  JWOD 
Act. 

(i)  Assure  that  nonprofit  agencies 
employing  persons  who  are  blind  will 
have  priority  over  nonprofit  agencies 
employing  persons  with  severe 
disabilities  in  furnishing  commodities. 

§S1-2J    Notic*  o(  ropoMd  addttton. 

At  least  30  days  prior  to  the 
Committee's  consideration  of  the 
addition  of  a  commodity  or  service  to 
the  Procurement  List,  the  Committee 
publishes  a  notice  in  the  Federal 
Register  announcing  the  proposed 
addition  and  providing  interested 
persons  an  opportunity  to  submit 
written  data  or  comments  on  the 
proposed  addition. 
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§51-2.4    Determination  of  suNabMty. 

The  Committee  has  established  the 
following  criteria,  each  of  which  must  be 
satisfied,  for  determining  if  a  commodity 
or  service  is  suitable  for  addition  to  the 
Procurement  List: 

(a)  Employment  potential.  The 
proposed  addition  must  demonstrate  a 
potential  to  generate  employment  for 
persons  who  are  blind  or  have  other 
severe  disabilities. 

(b)  Nonprofit  agency  qualifications. 
The  nonprofit  agency  (or  agencies) 
proposing  to  furnish  the  item  must 
qualify  as  a  nonprofit  agency  serving 
persons  who  are  blind  or  have  other 
severe  disabilities,  as  set  forth  in  part 
51-4  of  this  chapter. 

(c)  Capability.  The  nonprofit  agency 
(or  agencies]  desiring  to  furnish  a 
commodity  or  service  under  the  JWOD 
Program  must  satisfy  the  Committee  as 
to  the  extent  of  the  labor  operations  to 
be  performed  and  that  it  will  have  the 
capability  to  meet  Government  quality 
standards  and  delivery  schedules  by  the 
time  it  assumes  responsibility  for 
supplying  the  Government 

jd)  Fair  market  price.  The  commodity 
or  service  will  be  provided  at  a  fair 
market  price  under  the  procedures 
established  by  \  51-2.7. 

(e)  Level  of  impact  on  the  current  or 
most  recent  contractor  for  the 
commodity  or  service.  In  deciding 
whether  or  not  a  proposed  addition  to 
the  Procurement  List  would  have  a 
severe  adverse  impact  on  the  current  or 
most  recent  contractor  for  the  specific 
commodity  or  service,  the  Committee 
gives  particular  attention  to: 

(1)  The  possible  impact  on  the 
contractor's  sales.  In  addition.  th& 
Committee  considers  the  effects  of 
previous  Committee  actions. 

(2)  WTiether  that  contractor  has  been 

a  continuous  supplier  to  the  Government 
of  the  specific  commodity  or  service 
proposed  for  addition  and  is.  therefore, 
more  dependent  on  the  income  from 
such  sales  to  the  Government. 

(3)  Any  substantive  comments 
received  as  the  result  of  the  notice  of  the 
proppsed  addition  in  the  Federal 
Register. 

§51-2.5    Cowwwttt— dactalon. 

The  Committee  considers  the 
particular  facts  and  circumstances  in 
each  case  in  determining  if  a  commodity 
or  service  is  suitable  for  addition  to  the 
Procurement  List  When  the  Committee 
determines  that  a  proposed  addition  to 
the  Procurement  List  would  have  a 
severe  adverse  impact  on  a  particular 
company,  it  takes  this  fact  into 
consideration  in  deciding  whether  or  not 
the  commodity  or  service  in  question,  or 
a  portion  of  the  Government 


requirement  for  it.  should  be  added  to 
the  Procurement  List.  If  the  Committee 
decides  to  add  a  commodity  or  service 
to  the  Procurement  List,  that  decision  is 
announced  in  the  Federal  Register  with 
a  notice  that  includes  information  on  the 
effective  date  of  the  addition. 

§51-2.S    Reconsktoration  Of  CommtttM 


The  Committee  may  reconsider  its 
decision  to  add  items  to  the 
Procurement  List  if  it  receives  pertinent 
information  which  was  not  before  it 
when  it  initially  made  the  decision. 
Unless  otherwise  provided  by  the 
Committee,  requests  for  reconsideration 
from  interested  persons  must  be 
received  by  the  Committee  within  60 
days  following  the  effective  date  of  the 
addition  in  question.  A  request  for 
reconsideration  must  include  the 
specific  facts  believed  by  the  interested 
person  to  justify  a  decision  by  the 
Committee  to  modify  or  reverse  its 
earlier  action. 

§  51-2.7    Fair  Rtarket  prtc*. 

The  Committee  is  responsible  for 
determining  the  fair  market  prices,  and 
changes  thereto,  for  commodities  or 
services  on  the  Procurement  List.  The 
Committee  considers  recommendations 
from  the  contracting  activities  and  the 
central  nonprofit  agency  concerned. 
Recommendations  for  fair  market  prices 
or  changes  thereto  shall  be  submitted  by 
the  nonprofit  agencies  to  the  central 
nonprofit  agency  representing  the 
nonprofit  agency.  Contracting  activities 
should  submit  recommendations  directly 
to  the  Committee.  The  central  nonprofit 
agency  shall  analyze  the  data  and 
submit  a  recommended  fair  market  price 
to  the  Committee  along  with  the  detailed 
justification  necessary  to  support  the 
recommended  price. 

§  51-2.8    Procurement  Hst. 

(a)  The  Conmiittee  maintains  a 
Procurement  List  which  includes  the 
commodities  and  services  which  shall 
be  procured  by  Government 
departments  and  agencies  under  the  '* 
JWOD  Act  from  the  nonprofit 
agency(ies)  designated  by  the 
Committee.  Copies  of  the  Procurement 
List,  together  with  information  on 
procurement  requirements  and 
procedures,  are  available  to  contracting 
activities  upon  request. 

(b)  For  commodities,  including 
military  resale  commodities,  the 
Procurement  List  identifies  the  name 
and  national  stock  number  or  item 
designation  for  each  commodity,  and 
where  appropriate,  any  limitation  on  the 
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portioaoC  the  conunocUty  which  must  be 
procured  under  the  JWODAct. 

(c)  For  services,  the  Procurement  List 
identifies  the  type  of  service  to'be 
fuFnisFied,  the  Government  department 
or  agency  responsible  for  procuring  the 
service,  and,  where  appropriate,  the 
activity  or  item  to  be  serviced. 

(dl  Additions  to  and  deletions  from 
the  Procurement  List  are  published  in 
the  Federal  Register  as  they  are 
approved  by  the  Committee. 

§St-2.9    OnApraMfrtstiQiwbyinteruted 
pwsons  M  CoNMnitlsft  niMtings> 

(a)  Upon  written  request  from  an 
interested  person,  that  person  may,  at 
the  discretion  of  the  Committee  Chair, 
be  permitted  to  appear  before  the 
Committee  ttj  present  views  orally. 
Generally,  only  those  persons  who  have 
raised  significant  issues  which,  if  valid, 
could  influence  the  Committee's 
decision  in  the  matter  under 
consideration  will  be  permitted  to 
appear.  { | 

(b)  When  the  Chair  has  approved  the 
appearance  before  the  Committee  of  aa 
interested  person  who  has  made  a 
written  request: 

(1]  The  ndme  of  the  spokesperson  and 
the  names  of  any  other  persona  planning 
to  appearshall  be  provided  to  the 
Committee  staff  by  telephone  at  leeat 
three  working  days  before  the  meeting. 

(2)  In  the  absence  of  prior 
authorization  by  the  Chair,  only  one 
person  representing  a  particular  agency 
or  organization  will  be  permitted  to 
speak. 

(3)  Oral  statements  to  the  Committee 
and  written  material  provided^  in 
conjunction  with  the  oral  statements 
shall  be  limited  to  issues  addressed  in 
written  comments  which,  have 
previously  been  submitted  to  the 
Committee  as  the  result  of  notice  of 
proposed  rulemaking  in  the  Federal 
Register. 

[4]  Written  material' to  be  provided  hi 
conjunction  with  the  oral  presentation 
and  an  outline  of  the  presentation  shall 
be  submitted  tD  the  Conunittee  staff  at 
least  three  working  days  before  the 
meeting. 

(c)  The  Committee  nny  also  invite 
other  interested  persons  to  make  oral 
presentations  at  Committee  meetings 
when  it  lietermines  that  these  persons 
can  provide  in&innatisn  which  will 
assist  theGoounittecih-maknig  a 
decision  «n  a  proposed  addition  to  the 
Procurement  List  Terms  of  appsaranct 
of  such  persons  shall  be  determined  by 
theChaic 


PART  51-3— CENTRAL  NONPROFIT 
AGENCIES 

Sec. 

51-3.1    General. 

51-3.2    Responsibilities  under  the  |WOD 

Program. 
51-3.3    Assi^ment  of  commodity  or  service. 
51-3.4    DtiBtributlon  of  orders. 
51-3.5    Fees. 

51-3.8    Reports  to  central  nonprofit  agencies. 
Authority;  41  U.S.C.  40-48c. 


§5V3.1 

Under  the  provisions  of  section  2(c]  of 
the  JWOD  Act,  the  fioFlowing  are 
currently  designated  central  nonprofit 
agencies: 

(a)  To  represent  nonprofit  agencies  for 
the  blind:  P^ional  Industries  for  the 
Blind. 

[b]  To  represent  nonprofit  agencies 
employing  persons  with  other  severe 
disabilities:  NfSH. 

§  51-3.2    Responsibilities  under  the  JWOD 
Program. 

Each  central  nonprofit  agency  shall: 

(a)  Represent  its  participating 
nonprofit  agencies  in  dealing  with  the 
Committee  under  the  JWOD  Act 

(b)  Evaluate  the  qualifications  and 
capabilities  of  its  nonprofit  agencies  and 
provide  the  Committee  with  pertinent 
data  concerning  its  nonprofit  agencies»^ 
their  status  as  qvaliiied  nonprofit 
agencies,  their  manufacturing  or  service 
capabilities,  and  other  information 
concerning  them  required  by  the 
Committee. 

(c)  Obtain  from  Federal  contracting 
activities  such  pcocurement  information 
as  is  required  by  the  Committee  to 
determine  the  suitability  of  a  commodity 
or  service  being  recommended  to  the 
Committee  for  addition  to  the 
Procurement  List 

(d)  Recommend  ta  the  Committee, 
with  appropriate  justiTication  including 
recommended  prices,  suitable 
commodities  or  services  for  procurement 
from  its  nonprofit  agencies. 

(e)  Distribute  within  the  policy 
guic^llnes  of  the  Committee  (by  direct 
allocation,  subcontract  or  any  other 
means)  orders  from  Government 
activities  among  its  nonprofit  agencies. 

(f)  Maintain  the  necessary  records 
and  date  on  its  nonprofit  agencies  to 
enaliie  it  to  alfocate  orders  equitably. 

(g)  Oversee  and  assist  its  nonprofit 
agencies  to  insure  con  tract  compliance 
in  furnishing  a  commodity  or  a  service. 

(h)  As  market  conditions  change, 
recommend  price  changes  with 
appropriate  justifleation  ibr  assigned 
commodities  or  services  on  the 
Procurement  Lief. 

(i)  MonitTjr  and  inspect  the  activities 
of  its  nonprofit  agencies  to  ensure 


complraoce  with  the  ^WOO  Act  and 
appropriate  regulations. 

(j)  When  authorized  by  the 
Committee,  enter  into  contracts  with 
Federal  contracting  activities  for  the 
furnishing  of  commodities  or  services 
provided  by  its  nonprofit  agencies. 

(k)  At  the  thne  designated  by  the 
Committee,  submit  a  completed,  original 
copy  of  the  appropriate  Initial 
Certification  (Committee  Form  401  or 
402)  for  the  nonprofit  agency  concerned. 
This  requirement  does  not  apply  to  a 
nonprofit  agency  that  is  already 
authorized  to  furnish  a  commodity  or 
service  under  the  )-WOD  Act 

(1)  Review  and  forward  te  the 
Committee  by  December  T5  of  each  year 
a  completed,  original  copy  of  the 
appropriate  Annual  Certification 
(Committee  Form  403  or  404)  for  each  of 
its  participating  nonprofit  agencies 
covering  the  fiscal  year  ending  the 
preceding  September  30> 

(m)  Perform  ether  JWOD 
administrative  functions,  including 
activities  to  increase  Government  and 
public  awareness  of  the  fWOD  Act 
subject  to  the  oversight  of  the 
Committee. 

§51-3.3    Aeaionment  or  commodity  or 
service. 

(a)  The  assignment  of  a  commodity  or 
service  to  a  central  nonprofit  agency  for 
the  purpose  of  evaluating  its  potential 
for  possible  future  addition  to  the 
Procurement  Liet  shell  be  as  agreed 
between  the  two-  central  nonprofit 
agencies,  except  for  commodities 
proposed  by  NISH  when  the  National 
Industries  for  the  Blind  has  exercised  its 
priority.  The  Committee  shall  initially 
assign  these  commodities  t»  the 
National  Industries  for  the  Hind. 

(b)  NISH,  at  the  time  it  requests  a 
decision  from  the  National  Industries  for 
the  Blind  on  the  waiver  or  exercise  of 
the  blind  priority  for  a  commodity,  shall 
provide  to  the  National  Industries  for 
the  Bhnd  the  procurement  information 
necessary  for  the  Niational  Industries  for 
the  Blind  ta  make  a  determination  on 
the  waiver  or  exercise  of  its  priority. 
The  National  Indlntries  for  die  Blind 
shall  normally  provide  its  decision 
within  30  days,  but  not  later  ttian  60' 
days  after  receipt  of  the  essential 
procurement  information  it  requires.  The 
time  for  this  decision  may  be  extended 
beyond  60  days  by  mutual  agreement 
between  the  two  central  nonprofit 
agencies.  Disagreements  on  extensions 
shall  be  Deferred  to  the  Committee  for 
resolution,. 

fc)  The  National  bidustries  for  the 
Blind  Shan  notify  NISH  and  the 
committee  of  its  decision  to  exercise  the 
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blind  priority  and  shall  complete  the 
essential  steps  to  place  the  commodity 
on  the  Procurement  List  within  nine 
months  after  the  Committee  is  notified. 
The  Committee  may  extend  the  nine- 
month  period  when  the  National 
Industries  for  the  Blind  has  been 
delayed  by  conditions  beyond  its 
control.  Upon  expiration  of  the 
assignment  period,  the  Committee  shall 
reassign  the  commodity  to  NISH  for 
development  by  its  nonprofit  agencies. 

(d)  The  appropriate  central  nonprofit 
agency  shall  obtain  a  decision  from  the 
Federal  Prison  Industries  on  the  waiver 
or  exercise  of  its  priority  for 
commodities.  Procurement  information 
required  by  the  Federal  Prison 
Industries  to  make  a  determination  on 
the  waiver  or  exercise  of  its  priority 
shall  be  provided  by  the  central 
nonprofit  agency  at  the  time  it  requests 
the  waiver.  The  Federal  Prison 
Industries  shall  provide  its  decision  to 
the  central  nonprofit  agency  within  30 
days,  but  not  later  than  60  days  after  it 
receives  the  essential  procurement 
information.  The  period  for  the  decision 
may  be  extended  beyond  60  days  by 
mutual  agreement  between  the  Federal 
Prison  Industries  and  the  central 
nonprofit  agency.  Disagreements  on 
extensions  shall  be  referred  by  the 
central  nonprofit  agency  to  the 
Committee  for  resolution  with  the 
Federal  Prison  Industries. 

(e)  The  central  nonprofit  agency  shall 
provide  to  the  Committee  written 
documentation  from  the  Federal  Prison 
Industries  indicating  its  decision  on  the 
waiver  or  exercise  of  its  priority  at  the 
time  it  requests  the  addition  of  the 
commodity  to  the  Procurement  List. 
NISH  shall  also  include  the  written 
decision  from  the  National  Industries  for 
the  Blind  indicating  its  waiver  of  the 
blind  priority. 

§51-3.4    DistiitMition  of  orders. 

Central  nonproCt  agencies  shall 
distribute  orders  from  the  Govenunent 
only  to  nonprofit  agencies  which  the 
Committee  has  approved  to  furnish  the 
specific  commodity  or  service.  When  the 
Committee  has  approved  two  or  more 
nonprofit  agencies  to  furnish  a  specific 
commodity  or  service,  the  central 
nonprofit  agency  shall  distribute  orders 
among  those  nonprofit  agencies  in  a  fair 
and  equitable  manner. 

§51-3.5    Fms. 

A  central  nonprofit  agency  may 
charge  fees  to  nonprofit  agencies  for 
facilitating  their  participation  in  the 
JWOD  Program.  Fees  shall  be  calculated 
based  on  nonprofit  agency  sales  to  the 
Government  under  the  JWOD  Program. 


Fees  shall  not  exceed  the  fee  limit 
approved  by  the  Committee. 

S  51-3.6    Reports  to  central  nonprofit 
agencies. 

Any  information,  other  than  that 
contained  in  the  Annual  Certification 
required  by  §  51-4.3(a)  of  this  chapter, 
which  a  central  nonprofit  agency 
requires  its  nonprofit  agencies  to  submit 
on  an  annual  basis,  shall  be  requested 
separately  from  the  Annual 
Certification.  If  the  information  is  being 
sought  in  response  to  a  request  by  the 
Committee,  nonprofit  agencies  shall  be 
advised  of  that  fact  and  the  central 
nonprofit  agency  shall,  prior  to 
distribution,  provide  to  the  Committee  a 
copy  of  each  form  which  it  plans  to  use 
to  obtain  such  information  from  its 
nonprofit  agencies. 

PART  51-4-NONPROFIT  AGENCIES 

Sec. 

S  51-4.1    General. 
9  51-4.2    Initial  qualification. 
51-4.3    Maintaining  qualification. 
51-4.4    Subcontracting. 
51-4.5    Violations. 
Authority:  41  U.S.C.  46-4«c. 

§51-4.1    General. 

To  participate  in  the  JWOD  Program, 
a  nonprofit  agency  shall  be  represented 
by  the  central  nonprofit  agency  assigned 
by  the  Committee  on  the  basis  of  the 
nonprofit  agency's  articles  of 
incorporation  and  bylaws. 

§51-4.2    Initial  qualification. 

(a)  To  qualify  for  participation  in  the 
JWOD  Program: 

(1]  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  nonprofit  agency 
shall  submit  to  the  Committee  through 
its  central  nonprofit  agency  the 
following  documents,  transmitted  by  a 
letter  signed  by  an  officer  of  the 
corporation  or  chief  executive: 

(i)  A  legible  copy  (preferably  a 
photocopy)  of  the  articles  of 
incorporation  showing  the  date  of  filing 
and  the  signature  of  an  appropriate 
State  official. 

(ii)  A  copy  of  the  bylaws  certified  by 
an  officer  of  the  corporation. 

(iii)  If  the  articles  of  incorporation  or 
bylaws  do  not  include  a  statement  to  the 
effect  that  no  part  of  the  net  income  of 
the  nonprofit  agency  may  inure  to  the 
benefit  of  any  shareholder  or  other 
individual,  one  of  the  following  shall  be 
submitted: 

(A)  A  certified  true  copy  of  the  State 
statute  under  which  the  nonproHt 
agency  was  incorporated  which  includes 
wording  to  the  effect  that  no  part  of  the 
net  income  of  the  nonprofit  agency  may 


inure  to  the  benefit  of  any  shareholder 
or  other  individual. 

(B)  A  copy  of  a  resolution  approved 
by  the  governing  body  of  the 
corporation,  certified  by  an  officer  of  the 
corporation,  to  the  effect  that  no  part  of 
the  net  income  of  the  nonprofit  agency 
may  inure  to  the  benefit  of  any 
shareholder  or  other  individual. 

(2)  A  State-owned  or  State-operated 
nonprofit  agency  for  persons  who  are 
blind  or  have  other  severe  disabilities. 
or  a  nonprofit  agency  established  or 
authorized  by  a  State  statute  other  than 
the  State  corporation  laws  and  not 
privately  incorporated,  shall  submit  to 
the  Committee  through  its  central 
nonprofit  agency  the  following 
documents,  transmitted  by  a  letter 
signed  by  an  officer  of  the  wholly- 
owned  State  corporation  or  an  official  of 
the  agency  that  directs  the  operations  of 
the  nonprofit  agency,  as  applicable: 

(i)  A  certified  true  copy  of  the  State 
statute  establishing  or  authorizing  the 
establishment  of  nonprofit  agency(ies) 
for  persons  who  are  blind  or  have  other 
severe  disabilities. 

(ii)  In  the  case  of  a  wholly-owned 
State  corporation,  a  certified  true  copy 
of  the  corporation  bylaws;  and.  in  the 
case  of  a  State  or  local  government 
agency,  a  certified  true  copy  of 
implementing  regulations,  operating 
procedures,  notice  of  establishment  of 
the  nonprofit  agency,  or  other  similar 
documents. 

(b)  The  Committee  shall  review  the 
documents  submitted  and.  if  they  are 
acceptable,  notify  the  nonprofit  agency 
by  letter,  with  a  copy  to  its  central 
nonprofit  agency,  that  the  Committee 
has  verified  its  nonprofit  status  under 
the  JWOD  Act. 

(c)  A  nonprofit  agency  shall  submit 
two  completed  copies  of  the  appropriate 
Initial  Certification  (Committee  Form 
401  or  402)  to  its  central  nonprofit 
agency  at  the  time  designated  by  the 
Committee.  This  requirement  does  not 
apply  if  a  nonprofit  agency  is  already 
authorized  to  furnish  a  commodity  or 
service  under  the  JWOD  Act. 

9  51-4.3    Maintianing  qualification. 

(a)  To  maintain  its  qualification  under 
the  JWOD  Act,  each  nonprofit  agency 
authorized  to  furnish  a  commodity  or  a 
service  shall  continue  to  comply  with 
the  requirements  of  a  "nonprofit  agency 
for  other  severely  handicapped"  or  a 
"nonprofit  agency  for  the  blind"  as 
defined  in  9  51-1.3  of  this  chapter.  In 
addition,  each  such  nonprofit  agency 
must  submit  to  its  central  nonprofit 
agency  by  November  15  of  each  year, 
two  completed  copies  of  the  appropriate 
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Annaat  Gartificatian  covering  the  fiscal 
year  ending  the  preceding  Septombcr  3(k 
(b)  la  addition  to  paragraph  (a),  of  this 
section,  each  nonprofit  agency 
participadng  in  the  jWOD  Program 
shall: 

(1)  Furnish  commodities  or  services- in 
strict  aceoDiiBoce  withi  Ca««nnient 
orden, 

(2)  Comply  with  the  applicable 
compensation,  employment,  and 
occupational  healdi'  and  safety 
standards  pnacribedby  the  SesreiBcy  •£ 
Labor. 

(3)  Comply  vulh  directives  or  requests 
issued  by  the  Committee  in  furtherance 
of  the  ohjectivesi  of  the  JWOD  Act  or  its 
implementing  regulations. 

(4)  Make  its  records  avaiiahlie  for 
inspection  at  any  reasonable  timsta 
representatives  of  the  Committee  or  the 
central  nonprofit  agency  representing 
the  nonprofit  agenej^ 

(5]  Maintain  mcards  of  direct  labor 
hours  performed  in  the  nonprofit  agency 
by  each  worker 

(6)  Maintain  a  file  on  each  blind 
individual  performing  direct  lahix  which 
contains  a  written  report  rcBecting 
visual  acuity  and  field  of  vision  of  each 
eye,  with  best  correction,  si^edby  a 
person  licsnaedi  to  make  such  an 
evaluation. 

(7)  Mamtain-  in  the  file  for  each  blind 
individual  pesforming  direct  labor 
annual  reviews  of  ability  to  engage  in 
normal  competitive  employment  These 
reviews  moat  be  signed  by  an  individual 
qualified  by  training:  and/or  experience 
to  make  this  determination. 

(8)  Maintaiaan  ongoing  placement 
program  operated  by  or  ^r  the  nonpnsfit 
agency  to  include  liaison  with 
appropriate  community  services  such  as 
the  State  employment  service,  employer 
groups  and  others.  Those  individuals 
determined' capable  and  desirous  of 
normal  competitive  employment  shall  be 
assisted  in  obtaining  such  employment. 

(9)  Establish  written  procedures  to 
encourage,  where  appropriate,  filling  af 
vacancies  within  the  nonprofit  agency 
by  promotion  of  qualified  employees 
who  are  blind  or  have  other  severe 
disabilities. 

(10)  Upon  receipt  of  payment  by  the 
Government  for  commodities  or  services 
furnished  under  the  JWOD  Program,  pay 
to  the  central  nonproflt  agency  a  fee 
which  meets  the  requirements  of  9  51^ 
3,5  of  this  chapt&p. 

(c)  Bach' nonprofit  agency  employing 
persons  with)  severe  disabilities 
participating  in  the  }WOO  Program 
shall,  in  addition  tp  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section^ 
maintain  in  each  indiwduaiwith  oi 
severe  disability's  file: 


(1)  A  writt«n  report  signed  by  m 
licensed  physician,  psychiatrist,  or 
qualified  psychologist,  as  appropriate, 
reflecting  the  nature  and  extent  of  the 
disability  ordiaebilities  that  cause  such 
person  to  qualify  as  a  person  with  a 
severe  disability. 

f2J  Report*^  which  state  whether  that 
individual  is  capable  of  engaging  in 
normal  competitive  employment.  These 
reports  shall  be  signed  by  a  person  or 
persons  qualified  by  training  and 
experience  to  evaluate  the  work 
potential,  interestb*,  aptitudes,  and 
abilities  of  persona  with  disabffities  and 
shall  normaUy  consist  of  preadmission 
evaluations  and  reevaluations  prepared 
at  least  annually.  The  file  on  individuals 
who  have  been  in  the  nonprofit  agency 
for  less  than  two  years  shall  contain  the 
preadmission  report  and,  where 
appropriate,  the  next  annual 
reevaluation.  The  file  on  individuals 
who  have  been  in  the  nonprofit  agency 
for  two  or  more  years  shall  contain,  as  a 
minimum,  the  reports  of  the  two  most 
recent  annual  reevaluadons. 

(d)  The  information  collection 
requirements  of  S  51^.2  and  S  51-4,3 
and  the  record  keeping  requirements  of 
i  51-4.3  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980 
(Public  Law  g6-5n(  The  information 
collection  requirements  have  been 
assigned  the  folhowing  0MB  control 
numbers: 


0M8 
comrotNo. 

Commm««  foim  401  .„_ 

Commrttee  fofm  402 -_.— 

Committa*  Utrrn  403 

CommNtOT  form  404 ..»._     .._    

30SWJ0O* 
3037-0063 
3037-0001 
3037-0002 

The  reoord!  keeping  reifuinmentB  have- been 
assigned)  OhEfBcontmi:  number  3037-0005. 

§  51-4.4    Subcontracting. 

(a)  Nonprofit  agencies  shall  seek 
broad  competition  in  the  purchase  of 
materials  andioomponentfruned  in  the 
commodities  and  services  furnished  to 
the  Government  under  the  JWOD  Act 
Nonprofit  agencies  shall  inform  the 
Committee,  through  their  central 
nonprofiC  agency,  before  entering  intXjh 
multiyear  contracts  for  materials  or 
components  used  in  the  commodities 
and  services  furnished  to  the 
Government  under  the  JWOD  Act, 

(b)  Eiich  nonppoHt  agency  shall' 
accomplish  the  maTiimum  amount  of 
subcontracting  with  other  nonprofit 
agencies  and  small  business  concerns 
that  the  nonprofit  agency  finds  tO  be 
consistent  both  with  efficient 


performance  in  fbmishing  commodities 
or  services  under  the  J  WOO  Act  and 
maximizing  employment  for  persons 
who  are  Mind  or  have  other  severs 

disabilities. 


c)  Nonprofit  agencies  may 
subcontract  a  portion  of  the  process  for 
procIm±ig  a  commodity  on  the 
Procurement  List  provided  that  the 
portion  of  the  process  retained  by  the 
prime  nonprofit  agency  generates 
employment  for  persons  who  are  blind 
or  have  other  severe  disabilities. 

(d)  A  nonprofit  agency  may  not 
subcontract  the  entire  production 
process  for  all  or  a  portion  of  an  order 
without  the  Committee's  prior  approvaL 


S  51-4.5 

(a)  Any  alleged  violations  ofthese 
regulations  by  a  nonprofit  agency  shall 
be  investigated  by  the  appropriate 
central  nonprofit  agency  which  shall 
notify  the  nonprofit  agency  concerned 
and  afford  it  an  opportunity  to  submits 
statement  of  facts  and  evidence.  The 
central  nonprofit  agency  shall  nepoct  its 
findings  to  the  Committee,  together  with 
its  recommendation.  In  reviewing  the 
case,  the  Committee  may  request  the 
submission  of  additional  evidence  or 
may  conduct  its  own  investigation  of  the 
matter.  Pending  a  decision  by  the 
Committee,  the  central  nonprofit  agency 
concerned  may  be  directed  by  the 
Committee  to  temporarily  suspend' 
allocations  to  the  nonprofit  agency. 

(b)  If  a  nonprofit  agency  fails  to 
correct  its  violations  of  these 
regulations,  the  Committee,  after 
affording  the  nonprofit  agency  an 
opportunity  to  address  the  Committfee 
on  the  mattfer,  may  terminatte  the 
nonprofit  agency's  eligibility  to 
participate  in  the  JWOD  Program. 

PART  51-5— CONTRACTING 
REOMREIIKNTS 

Sec. 

61-5.1  General. 

51-5.2  Mandatory  procurement 

51-5.3  Scope  of  requirement. 

51-5.4  Purchase  exceptions. 

51-5.5  Prices. 

51-5.6  Shipping  and  packing. 

51-5.7  Payments. 

51-5.8  Violations. 
Avthority:  41  U.StC.  H-M::. 


S51-&1 

(a)  Contracting' activities  ui« 
encouraged  to  assist  itte  Committee  ana 
the  central  nonprofit  agencies  in 
identifying  suitable  commodities  and 
services  to  be  ftimished  by  nonproRf 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities  so 
that  the  Committee  can  attain  its 
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objective  of  increasing  employment  and 
training  opportunities  for  individuals 
who  are  blind  or  have  other  severe 
disabilities.  For  items  which  appear  to 
be  suitable  to  be  furnished  by  nonprofit 
agencies,  the  contracting  activity  should 
refer  the  candidate  commodities  and 
services  to  the  Committee  or  a  central 
nonprofit  agency.  If  a  contracting 
activity  decides  to  procure  one  or  more 
commodities  which  are  similar  to  a 
commodity  or  commodities  on  the 
Procurement  List,  the  contracting 
activity  should  refer  the  commodities  it 
intends  to  procure  to  the  Committee  or  a 
central  nonprofit  agency. 

(b)  Contracting  activities  shall  provide 
the  Committee  and  designated  central 
nonprofit  agencies  with  information 
needed  to  enable  the  Committee  to 
determine  whether  a  commodity  or 
service  is  suitable  to  be  furnished  by  a 
nonprofit  agency.  For  commodities, 
information  such  as  the  latest 
solicitation  and  amendments,  bid 
abstracts,  procurement  history, 
estimated  annual  usage  quantities,  and 
anticipated  date  of  next  solicitation 
issuance  and  opening  may  be  needed. 
For  services,  similar  information 
including  the  statement  of  work  and 
applicable  wage  determination  may  be 
required.  In  order  to  assist  in  evaluating 
the  suitabihty  of  an  Office  of 
Management  and  Budget  Circular  No. 
A-76  conversion,  contracting  activities 
should  provide  a  copy  of  the  draft 
statement  of  work  and  applicable  wage 
determination  to  the  central  nonprofit 
agency  upon  its  request. 

§  SI -5.2    Mandatory  procurement 

(a)  Nonprofit  agencies  designated  by 
the  Committee  are  mandatory  sources  of 
supply  for  all  Federal  entities  for 
commodities  and  services  listed  on  the 
Procurement  List,  as  provided  in  §  51-1.2 
of  this  chapter. 

(b)  Purchases  by  Federal  agencies 
shall  be  accomplished  from  sources 
listed  in  the  Procurement  List  unless 
exception  is  authorized  by  the 
Committee. 

(c)  The  Defense  Logistics  Agency 
(DLA),  the  General  Services 
Administration  (GSA),  and  the 
Department  of  Veterans  Affairs  (VA) 
are  responsible  for  buying  broad 
categories  of  common  commodities  from 
a  central  nonprofit  agency  or  nonprofit 
agency(ies)  and  serve  as  the  distribution 
agents  thereof.  Unless  otherwise 
provided  by  the  Committee,  when  a 
commodity  is  identified  on  the 
Procurement  List  as  being  available 
from  DLA,  GSA,  or  VA,  Federal 
agencies  shall  order,  and  shall  require 
other  persons  providing  such 
commodities  to  them  by  contract  to 


order,  those  commodities  from  the 
appropriate  contracting  agency  in 
accordance  with  the  requisitioning 
procedures  of  their  agency. 

(d)  The  Procurement  List  also 
identifies  other  Federal  agencies  with 
responsibility  for  purchasing 
commodities  for  contracting  activities  in 
their  own  agencies  and,  in  some  cases, 
contracting  activities  in  other  agencies 
and  serving  as  the  distribution  agent 
thereof.  In  cases,  these  contracting 
activities  shall  order,  and  shall  require 
other  persons  providing  such 
commodities  to  them  by  contract  to 
order,  the  commodities  from  the 
appropriate  contracting  agency  in 
accordance  with  the  requisition 
procedures  of  their  agency(ies). 

(e)  Commodities  not  available  through 
paragraphs  (c)  or  (d)  of  this  section  shall 
be  ordered  from  the  designated  central 
nonprofit  agency  or  nonprofit 
«gency(ies). 

(f)  Procedures  for  obtaining  military 
resale  commodities  are  contained  in 

§  51-6.4  of  this  chapter. 

§  51-5.3    Scope  of  requirement 

(a)  When  a  commodity  is  included  on 
the  Procurement  List,  only  the  National 
Stock  Number  or  item  designation  listed 
is  covered  by  the  mandatory 
requirement.  In  some  instances,  only  a 
portion  of  the  Government  requirement 
for  a  National  Stock  Number  or  item 
designation  is  specified  by  the 
Procurement  List.  Where  geographic 
areas,  quantities,  percentages  or  specific 
supply  locations  for  a  commodity  are 
listed,  the  mandatory  provisions  of  the 
JWOD  Act  apply  only  to  the  portion  or 
portions  of  the  commodity  indicated  by 
the  Procurement  List. 

(b)  For  services,  where  an  agency  and 
location  or  geographic  area  are  listed  on 
the  Procurement  List,  only  the  service 
for  the  location  or  geographic  area  listed 
must  be  procured  from  the  nonprofit 
agency.  When  no  location  or  geographic 
area  is  indicated  by  the  Procurement 
List,  it  is  mandatory  that  the  total 
Government  requirement  for  that  service 
be  procured  from  a  nonprofit  agency. 

§  51-5.4    Purchase  exceptions. 

(a)  A  central  nonprofit  agency  will 
normally  grant  a  purchase  exception  for 
a  contracting  activity  to  procure  from 
commercial  sources  commodities  or 
services  on  the  Procurement  List  when 
both  of  the  following  conditions  are  met: 

(1)  The  central  nonprofit  agency  or  its 
nonprofit  agency(ies)  cannot  furnish  a 
commodity  or  service  within  the  period 
specified,  and 

(2)  The  commodity  or  service  is 
available  from  commercial  sources  in 
the  quantities  needed  and  significantly 


sooner  than  it  will  be  available  from  the 
nonprofit  agency(ies]. 

(b)  The  central  nonprofit  agency  may 
grant  a  purchase  exception  when  the 
quantity  involved  is  not  sufficient  to  be 
furnished  economically  by  the  nonprofit 
agency(ies) 

(c)  The  Committee  may  also  grant  a 
purchase  exception  for  the  reasons  set 
forth  in  paragraphs  (a)  and  (b)  of  this 
section. 

(d)  The  central  nonprofit  agency  shall 
obtain  approval  of  the  Committee  before 
granting  a  purchase  exception  when  the 
value  of  the  procurement  is  $25,000  or 
more. 

(e)  When  the  central  nonprofit  agency 
grants  a  purchase  exception  under  the 
above  conditions,  it  shall  do  so  promptly 
and  shall  specify  the  quantities  and 
delivery  period  covered  by  the 
exception. 

(f)  When  a  purchase  exception  is 
granted  under  paragraph  (a)  of  this 
section: 

(1)  Contracting  activities  shall  initiate 
purchase  actions  within  15  days 
following  the  date  of  the  purchase 
exception.  The  deadline  may  be 
extended  by  the  central  nonprofit 
agency  with,  in  cases  of  procurements  of 
$25,000  or  more,  the  concurrence  of  the 
Committee. 

(2)  Contracting  activities  shall  furnish 
a  copy  of  the  solicitation  to  the 
appropriate  central  nonprofit  agency  at 
the  time  it  is  issued,  and  a  copy  of  the 
annotated  bid  abstract  upon  awarding 
of  the  commercial  contract. 

(g)  Any  decision  by  a  central 
nonprofit  agency  regarding  a  purchase 
exception  may  be  appealed  to  the 
Committee  by  the  contracting  activity. 

§51-5.5    Prices. 

(a)  The  prices  for  items  on  the 
Procurement  List  are  fair  market  prices 
established  by  the  Committee. 

(b)  Prices  for  commodities,  except  for 
military  resale  commodities,  are  for 
delivery  aboard  the  vehicle  of  the  initial 
carrier  at  point  of  production  (f.o.b. 
origin),  and  include  applicable 
packaging,  packing,  and  marking. 

(c)  Price  changes  for  commodities  and 
services  shall  usually  apply  to  orders 
received  by  the  nonprofit  agency  on  or 
after  the  effective  date  of  the  change.  In 
special  cases,  after  considering  the 
views  of  the  contracting  activity,  the 
Committee  may  make  price  changes 
applicable  to  orders  received  by  the 
nonprofit  agency  prior  to  the  effective 
date  of  the  change. 

(d)  To  assist  the  Committee  in  revising 
the  fair  market  prices  for  services  on  the 
Procurement  List,  upon  request  from  the 
nonprofit  agency,  the  contracting 


UMI 
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activity  should  take  the  following 
actions: 

(1)  Submit  to  the  Department  of  Labor 
in  a  timely  fashion  a  request  for  wage 
determination  rate. 

(2)  Provide  a  copy  of  the  new  wage 
determination  rate  or  the  Department  of 
Labor  document  stating  that  the  wage 
determination  rate  is  unchanged  and  a- 
completed  Standard  Form  98,  "Notice  of 
Intention  to  Make  a  Service  Contract 
and  Response  to  Notice,"  to  the  central 
nonprofit  agency  at  least  90  days  before 
the  beginning  of  the  new  service  period. 

(3)  Provide  to  the  central  nonprofit 
agency  at  least  90  days  before  the 
beginning  of  the  new  service  period  a 
copy  of  the  statement  of  work 
applicable  to  the  new  service  period. 

(e]  If  a  contracting  activity  desires 
packing,  packaging,  or  marking  of 
products  other  than  the  standard  pack 
or  as  provided  in  the  Procurement  List, 
the  difference  in  cost  thereof,  if  any, 
shall  be  added  as  a  separate  item  on  the 
purchase  order. 

§  51-5.6    Shipping  and  packing. 

For  commodities,  except  for  military 
resale  commodities,  delivery  is 
accomplished  when  a  shipment  is 
placed  aboard  the  vehicle  of  the  initial 
carrier.  Time  of  delivery  is  the  date 
shipment  is  released  to  and  accepted  by 
the  initial  carrier.  Method  of 
transportation  to  destination  shall 
normally  be  by  Government  bills  of 
lading.  However,  for  small  shipments, 
the  contracting  activity  may  designate 
another  method  of  transportation  on  its 
order.  When  shipments  are  under 
Government  bills  of  lading,  the  bills  of 
lading  may  accompany  orders  or  be 
otherwise  furnished,  but  they  shall  be 
supplied  promptly.  Failure  by  a 
contracting  activity  to  furnish  bills  of 
landing  promptly,  or  to  designate  a 
method  of  transportation,  may  result  in 
an  excusable  cause  for  delay  in 
delivery.  When  the  nonprofit  agency 
pays  for  transportation  to  destination, 
these  costs  shall  be  included  as  a 
separate  item  on  the  nonprofit  agency's 
invoice  and  the  nonprofit  agency  shall 
be  reimbursed  by  the  contracting 
activity  for  these  costs. 

§  51-5.7    Payments. 

Payments  for  products  or  services  of 
persons  who  are  blind  or  have  other 
severe  disabilities  shall  be  made  within 
30  days  after  shipment  or  receipt  of  a 
proper  invoice  or  voucher. 

§51-5.8    Violattont. 

Any  alleged  violations  of  the  JWOD 
Act  or  these  regulations  by  entities  of 
the  Government  shall  be  investigated  by 
the  Committee,  which  shall  notify  the 


entity  and  afford  it  an  opportunity  to 
submit  a  statement. 

PARTS  51-7-51-10— 
[REDESIGNATED  FROM  PARTS  51-6— 
51-9] 

2.  Parts  51-6  through  51-9  are 
redesignated  as  parts  51-7  through  51-10 
and  the  cross  references  revised 
accordingly. 

3.  A  new  part  51-6  is  added  to  read  as 
follows: 

PART  51-6— PROCUREMENT 
PROCEDURES 

Sec. 

51-6.1    Direct  order  process. 

51-6.2    Allocation  process. 

51-6.3    Long-Term  Ordering  Agreements. 

51-6.4    Military  resale  commodities. 

51-6.5    Adjustment  and  cancellation  of 

orders. 
51-6.6    Request  for  waiver  of  specification 

requirement, 
51-6.7    Orders  in  excess  of  nonprofit  agency 

capability. 
51-6.8    Deletion  of  items  from  the 

Procurement  List. 
51-6.9    Correspondence  and  inquiries. 
51-6.10    Quality  of  merchandise. 
51-6.11    Quality  complaints. 
51-6.12    Specification  changes  and  similar 

actions. 
51-6.13    Replacement  commodities. 
51-6.14    Disputes. 
Authority:  41  U.S.C.  46-48c. 

§  51-6.1    Dtrtct  order  process. 

(a)  Once  a  commodity  or  service  is 
added  to  the  Procurement  List,  the 
central  nonprofit  agency  may  authorize 
the  contracting  activity  to  issue  orders 
directly  to  a  nonprofit  agency  without 
requesting  an  allocation  for  each  order. 
This  procedure  is  known  as  the  direct 
order  process. 

(b)  In  these  cases,  the  central 
nonprofit  agency  shall  specify  the 
normal  leadtime  required  for  orders 
transmitted  directly  to  the  nonprofit 
agencies.  This  method  shall  be  used 
whenever  possible  since  it  eliminates 
double  handling  and  decreases  the  time 
required  for  processing  orders. 

(c)  An  order  for  commodities  or 
services  shall  provide  leadtime 
sufficient  for  porchase  of  materials, 
production  or  preparation,  and  delivery 
or  completion.  - 

(d)  The  central  nonprofit  agency  shall 
keep  the  contracting  activity  informed  of 
any  changes  in  leadtime  experienced  by 
its  nonprofit  agencies  in  order  to  keep  to 
a  minimum  requests  for  extensions  once 
an  order  is  placed.  Where,  due  to 
unusual  conditions,  an  order  does  not 
provide  sufficient  leadtime,  the  central 
nonprofit  agency  or  the  individual 
nonprofit  agency  may  request  an 
extension  of  delivery  or  completion  date 


which  should  be  granted,  if  feasible.  If 
extension  of  delivery  or  completion  date 
is  not  feasible,  the  contracting  activity 
shall: 

(1)  Notify  the  central  nonprofit  agency 
and  the  individual  nonprofit  agency(iesl 
as  appropriate. 

(2)  Request  the  central  nonprofit 
agency  to  reallocate  or  to  issue  a 
purchase  exception  authorizing 
procurement  from  commercial  sources 
as  provided  in  S  51-5.4  of  this  chapter. 

(e)  The  contracting  activity  shall 
promptly  provide  to  the  central 
nonprofit  agency  concerned  a  copy  of  all 
orders  issued  to  nonprofit  agencies. 

(f)  The  written  direct  order 
authorization  remains  valid  until  it  is 
revoked  by  the  central  nonprofit  agency. 

§  51-6.2    Allocation  process. 

(a)  In  those  cases  where  a  direct  order 
authorization  has  not  been  issued  as 
described  in  $  51-6.1,  the  contracting 
activity  shall  submit  written  requests  for 
allocation  to  the  appropriate  central 
nonprofit  agency  indicated  by  the 
Procurement  List  at  the  address  listed 
below: 


Agancy 


National  Industrie*  for  the  BNnd,  1901 
North  Beauregard  Street  Suite  200,  Al- 
exandna,  Virginia  22311-1727. 

NISH,  2235  Cedar  Lane.  Vienna.  Virginia 
221B2-5200. 


Agency 
symbol 


NIB 


NISH 


(b)  Requests  for  allocations  shall 
contain,  as  a  minimum: 

(1)  For  commodities.  Name,  stock 
number,  latest  specification,  quantity, 
unit  price,  and  place  and  time  of 
delivery. 

(2)  For  services.  Type  and  location  of 
service  required,  latest  specification, 
work  to  be  performed,  estimated 
volume,  and  time  for  completion. 

(c)  Contracting  activities  shall  request 
allocations  in  sufficient  time  for  the 
central  nonprofit  agency  to  reply,  for  the 
order(s)  to  be  placed,  and  for  the 
norprofit  agencies  to  furnish  the 
commodity  or  service  (see  paragraph  (i) 
of  this  section). 

(d)  When  a  commodity  on  the 
Procurement  List  also  appears  on  the 
Federal  Prison  Industries'  "Schedule  of 
Products,"  the  contracting  activity  shall 
obtain  clearance  from  the  Federal  Prison 
Industries  prior  to  requesting  an 
allocation  or  placing  an  order  directly  ta 
the  nonprofit  agency(ies). 

(e)  The  central  nonprofit  agency  shall 
make  allocations  to  the  appropriate 
nonprofit  agency(ies]  upon  receipt  of  a 
request  from  the  contracting  activity  and 
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instruct  that  the  orders  be  forwarded  to 
the  central  nonprofit  agency  or  direct  to 
the  nonprofit  agency(ies)  with  a  copy 
provided  promptly  to  the  central 
nonprofit  agency. 

(f)  Central  nonprofit  agencies  shall 
reply  promptly  to  requests  for 
allocation.  When  a  request  for 
allocation  provides  a  delivery  schedule 
(based  on  established  lead  times  and 
time  required  for  processing  the 
allocation  request)  which  cannot  be  met. 
the  central  nonprofit  agency  shall 
request]  which  cannot  be  met.  the 
central  nonprofit  agency  shall  request  a 
revision,  which  the  contracting  activity 
should  grant  if  feasible,  or  the  central 
nonprofit  agency  shall  issue  a  purchase 
exception  authorizing  procurement  from 
commercial  sources  as  provided  in  §  51- 
5.4  of  this  chapter. 

(g)  An  allocation  is  not  an  obligation 
to  supply  a  commodity  or  service,  or  an 
obligation  for  the  contracting  activity  to 
issue  an  order.  Nonprofit  agencies  are 
not  authorized  to  commence  production 
until  receipt  of  an  order. 

(h)  Upon  receipt  of  an  allocation,  the 
contracting  activity  shall  promptly 
submit  an  order  to  the  appropriate 
central  nonprofit  agency  or  designated 
nonprofit  agency(ies).  Where  this  cannot 
be  done  promptly,  the  contracting 
activity  shall  advise  the  central 
nonprofit  agency  and  the  nonprofit 
agency(ies)  immediately. 

(i)  An  order  for  commodities  or 
services  shall  provide  leadtime 
sufficient  for  purchase  of  materials, 
production  or  preparation,  and  delivery 
or  completion. 

(j)  The  Central  nonprofit  agency  shall 
keep  the  contracting  activity  informed  of 
any  changes  in  leadtime  experienced  by 
its  nonprofit  agency(ies]  in  order  to  keep 
to  a  minimum  requests  for  extensions 
once  an  order  is  placed.  Where,  due  to 
unusual  conditions,  an  order  does  not 
provide  sufRcient  leadtime.  the  central 
nonprofit  agency  or  nonprofit  agency 
may  request  an  extension  of  delivery  or 
completion  date  which  should  be 
granted,  if  feasible.  If  extension  of 
delivery  or  completion  date  is  not 
feasible,  the  contracting  activity  shall: 

(1)  Notify  the  central  nonprofit  agency 
and  nonprofit  agency(ies)  as 
appropriate. 

(2)  Request  the  central  nonprofit 
agency  to  reallocate  or  to  issue  a 
purchase  exception  authorizing 
procurement  from  commercial  sources 
as  provided  in  5  51-5.4  of  this  chapter. 

(k)  In  those  instances  where  the 
central  nonprofit  agency  is  the  prime 
contractor  rather  than  the  nonproHt 
agency,  the  central  nonprofit  agency  will 
designate  the  nonprofit  agency(ie8) 
authorized  by  the  Committee  to  furnish 


definite  quantities  of  commodities  or 
specific  services  upon  receipt  of  an 
order  from  the  contracting  activity. 

§  S1-&,3    Long-Term  Ordering  Agreement*. 

Contracting  activities  are  encouraged 
to  investigate  long-term  ordering 
agreements  for  commodities  listed  on 
the  Procurement  List  to  level  off 
demand,  thereby  helping  ensure  stability 
of  employment  and  development  of  job 
skills  for  persons  who  are  blind  or  have 
other  severe  disabilities. 

§  5 1  -6.4    MHitary  resale  commodities. 

(a)  Purchase  procedures  for  ordering 
military  resale  commodities  are 
contained  in  instructions  issued  by  the 
designated  central  nonprofit  agency  and 
are  available  upon  request  from  the 
agency.  Military  commissary  stores. 
Armed  Forces  exchanges  and  like 
activities  of  other  Government 
departments  and  agencies  (authorized 
resale  outlets)  shall  request  the  central 
nonprofit  agency  to  designate  the 
nonprofit  agency  to  which  orders  will  be 
forwarded. 

(b)  Authorized  resale  outlets  shall 
stock  military  resale  commodities  in  as 
broad  a  range  as  is  practicable. 
Authorized  resale  outlets  may  stock 
items  procured  from  commercial  sources 
which  are  comparable  to  a  military 
resale  commodity,  provided  the  military 
resale  commodity  is  also  stocked, 
except  that  in  military  commissary 
stores  military  resale  commodities  in  the 
900-series  normally  shall  be  stocked 
exclusively.  The  stocking  of  commercial 
items  in  military  commissary  stores 
which  are  comparable  to  900-series 
military  resale  commodities  shall  be 
restricted  to  those  individual  items,  on  a 
store-by-store  basis,  for  which  there  is  a 
significant  customer  demand. 

(c)  The  Defense  Commissary  Agency 
shall,  after  consultation  with  the 
Committee: 

(1)  Establish  mandatory  lists  of 
military  resale  commodities  to  be 
stocked  in  commissary  stores. 

(2)  Require  the  stocking  in 
commissary  stores  of  military  resale 
commodities  in  both  the  500-,  800-  and 
900-series  in  as  broad  a  range  as  is 
practicable. 

(3)  Issue  guidance  to  commissary 
store  personnel  to  take  those  actions 
required  to  achieve  the  maximum  sales 
potential  of  military  resale  commodities. 

(4)  Establish  policies  and  procedures 
which  reserve  at  a  level  not  lower  than 
its  military  commissary  headquarters 
the  authority  to  grant  exceptions  to  the 
exclusive  stocking  of  900-series  military 
resale  commodities. 

(d)  The  Defense  Commissary  Agency 
shall  provide  the  Committee  a  copy  of 


each  directive  which  relates  to  the 
stocking  of  military  resale  commodities 
in  commissary  stores,  including 
exceptions  authorizing  the  stocking  of 
commercial  items  in  competition  with 
900-8eries  military  resale  commodities. 

(e)  The  prices  of  military  resale 
commodities  include  delivery  to 
destination  or,  in  the  case  of 
destinations  overseas,  to  designated 
depots  at  ports  of  embarkation.  Zone 
pricing  is  used  for  delivery  to  Alaska, 
Hawaii  and  Puerto  Rico. 


§  51-6.5 
orders. 


Adfustment  and  cancellation  of 


When  the  central  nonprofit  agency  or 
an  individual  nonprofit  agency  fails  to 
comply  with  the  terms  of  a  Government 
order,  the  contracting  activity  shall 
make  every  effort  to  negotiate  an 
adjustment  before  taking  action  to 
cancel  the  order.  When  a  Government 
order  is  canceled  for  failure  to  comply 
with  its  terms,  the  central  nonprofit 
agency  shall  be  notified,  and,  if 
practicable,  requested  to  reallocate  the 
order.  The  central  nonprofit  agency  shall 
notify  the  Committee  of  any  cancellation 
of  an  order  and  the  reasons  for  that 
cancellation. 

§  51-6.6    Request  for  waiver  of 
specification  requirement. 

(a)  Nonprofit  agencies  and  central 
nonprofit  agencies  are  encouraged  to 
recommend  changes  to  specification 
requirements  or  request  waivers  where 
there  are  opportunities  to  provide  equal 
or  improved  products  at  a  lower  cost  to 
the  Government. 

(b)  A  nonprofit  agency  shall  not 
request  a  waiver  of  a  specification 
requirement  except  when  it  is  not 
possible  to  obtain  the  material  meeting 
the  specification  or  when  other 
requirements  contained  in  the 
specification  cannot  be  met. 

(c)  Requests  for  waiver  of 
specification  shall  be  transmitted  by  the 
nonprofit  agency  to  its  central  nonprofit 
agency. 

(d)  The  central  nonprofit  agency  shall 
review  the  request  and  the  specification 
to  determine  if  the  request  is  valid  and 
shall  submit  to  the  contracting  activity 
only  those  requests  which  it  has 
determined  are  necessary  to  enable  the 
nonprofit  agency  to  furnish  the  item. 

(e)  The  central  nonprofit  agency 
request  for  waiver  shall  be  transmitted 
in  writing  to  the  contracting  activity.  In 
addition,  a  copy  of  the  request  shall  be 
transmitted  to  the  Committee,  annotated 
to  include  a  statement  concerning  the 
impact  on  the  cost  of  producing  the  item 
if  the  waiver  is  approved. 
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S  51-6.7    Ordsrs  in  exc«ss  of  nonprofit 
agency  capabiltty. 

(a)  Nonprofit  agencies  are  expected  to 
furnish  commodities  on  the  Procurement 
List  within  the  time  frames  specified  by 
the  Government.  The  nonproHt  agency 
must  have  the  necessary  production  - 
facilities  to  meet  normal  fluctuations  in 
demand. 

(b)  Nonprofit  agencies  shall  take  those 
actions  necessary  to  ensure  that  they 
can  ship  commodities  within  the  time 
frames  specified  by  the  Government.  In 
instances  where  the  nonprofit  agency 
determines  that  it  cannot  ship  the 
commodity  in  the  quantities  specified  by 
the  required  shipping  date,  it  shall  notify 
the  central  nonprofit  agency  and  the 
contracting  activity.  The  central 
nonprofit  agency  shall  request  a  revision 
of  the  shipping  schedule  which  the 
contracting  activity  should  grant,  if 
feasible,  or  the  central  nonprofit  agency 
shall  issue  a  purchase  exception 
authorizing  procurement  from 
commercial  sources  as  provided  in  §  51- 
5.4  of  this  chapter. 

§  51-6.8    Deletion  of  items  frqm  ttw 
Procurement  List 

(a)  When  a  central  nonprofit  agency 
decides  to  request  that  the  Committee 
delete  a  commodity  or  serve  from  the 
Procurement  List,  it  shall  notify  the 
Committee  staff  immediately.  Before 
reaching  a  decision  to  request  a  deletion 
of  an  item  from  the  Procurement  List,  the 
central  nonprofit  agency  shall  determine 
that  none  of  its  nonprofit  agencies  is 
capable  and  desirous  of  furnishing  the 
commodity  or  service  involved. 

(b)  Except  in  cases  where  the 
Government  is  no  longer  procuring  the 
item  in  question,  the  Committee  shall, 
prior  to  deleting  an  item  from  the 
Procurement  List,  determine  that  none  of 
the  nonprofit  agencies  of  the  other 
central  nonprofit  agency  is  desirous  and 
capable  of  furnishing  the  commodity  or 
service  involved. 

(c)  Nonprofit  agencies  will  normally 
be  required  to  complete  production  of 
any  orders  for  commodities  on  hand 
regardless  of  the  decision  to  delete  the 
item.  Nonprofit  agencies  shall  obtain 
concurrence  of  the  contracting  activity 
and  the  Committee  prior  to  returning  a 
purchase  order  to  the  contracting 
activity. 

(d)  For  services,  a  nonprofit  agency 
shall  notify  the  contracting  activity  of  its 
intent  to  discontinue  performance  of  the 
service  90  days  in  advance  of  the 
termination  date  to  enable  the 
contracting  activity  to  assure  continuity 
of  the  service  after  the  nonprofit 
agency's  discontinuance. 


i  51-6.9    Correspondence  and  inquiries. 

Routine  contracting  activity 
correspondence  or  inquiries  concerning 
deliveries  of  commodities  being  shipped 
from  or  performance  of  services  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities  shall  be  with  the  nonprofit 
agency  involved.  Major  problems  shall 
be  referred  to  the  appropriate  central 
nonprofit  agency.  In  those  instances 
where  the  problem  cannot  be  resolved 
by  the  central  nonprofit  agency  and  the 
contracting  activity  involved,  the 
contracting  activity  or  central  nonprofit 
agency  shall  notify  the  Committee  of  the 
problem  so  that  action  can  be  taken  by 
the  Committee  to  resolve  it. 

§,51-6.10    Quality  of  merchandise. 

(a)  Commodities  furnished  under 
Government  specification  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities 
shall  be  manufactured  in  strict 
compliance  with  such  specifications. 
Where  no  specifications  exist, 
commodities  furnished  shall  be  of  a 
quality  equal  to  or  higher  than  similar 
items  available  on  the  commercial 
market.  Commodities  shall  be  inspected 
utilizing  nationally  recognized  test 
methods  and  procedures  for  sampling 
and  inspection. 

(b)  Services  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities 
shall  be  performed  in  accordance  with 
Government  specifications  and 
standards.  Where  no  Government 
specifications  and  standards  exist,  the 
services  shall  be  performed  in 
accordance  with  commercial  practices. 

§  51-6.1 1    Quality  complaints. 

(a)  When  the  quality  of  a  commodity 
received  is  not  considered  satisfactory 
by  the  using  activity,  the  activity  shall 
take  the  following  actions  as 
appropriate: 

(1)  For  commodities  received  from 
Defense  Logistics  Agency  supply 
centers.  General  Services 
Administration  supply  distribution 
facilities.  Department  of  Veterans 
Affairs  distribution  division  or  other 
central  stockage  depots,  or  specifically 
authorized  supply  source,  notify  the 
supplying  agency  in  writing  in 
accordance  with  that  agency's 
procedures.  The  supplying  agency  shall, 
in  turn,  provide  copies  of  the  notice  to 
the  nonprofit  agency  involved  and  its 
central  nonprofit  agency. 

(2)  For  commodities  received  directly 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities,  address  complaints 
to  the  nonprofit  agency  involved  with  a 


copy  to  the  central  nonprofit  agency 
with  which  it  is  affiliated. 

(b)  When  the  quality  of  a  service  is 
not  considered  satisfactory  by  the 
contracting  activity,  it  shall  address 
complaints  to  the  nonprofit  agency 
involved  with  a  copy  to  the  central 
nonprofit  agency  with  which  it  is 
affiliated. 

S  51-6.12    Specification  cttanges  and 
similar  actions. 

(a)  Specifications  or  other 
descriptions  for  commodities  on  the 
Procurement  List  may  undergo  a  series 
of  changes  to  keep  current  with  industry 
changes  and  agency  needs.  Since  it  is 
not  feasible  to  show  the  latest  revision 
as  of  the  publication  date,  only  the  basic 
specification  or  description  is  referenced 
in  the  Procurement  List.  Contracting 
activities  shall  notify  the  nonprofit 
agency  and  the  central  nonprofit  agency 
concerned  of  any  change  to  the 
applicable  specification  or  description. 

(b)  When  a  Government  entity  is 
changing  the  specification  or  description 
of  a  commodity  on  the  Procurement  List, 
including  a  change  that  involves  the 
assignment  of  a  new  national  stock 
number  or  item  designation,  the  office 
assigned  responsibility  for  the  action 
shall  obtain  the  comments  of  the 
Committee  and  the  central  nonprofit 
agency  concerned  on  the  proposed 
change  and  shall  notify  the  nonprofit 
agency  and  the  central  nonprofit  agency 
concerned  at  least  90  days  prior  to 
placing  an  order  for  a  commodity 
covered  by  the  new  specification  or 
description. 

(c)  Similarly  for  services,  the 
contracting  activity  shall  notify  the 
nonprofit  agency  and  the  central 
nonprofit  agency  concerned  at  least  90 
days  prior  to  the  date  that  any  changes 
in  the  statement  of  work  or  other 
conditions  will  be  required. 

(d)  When,  in  order  to  meet  emergency 
needs,  a  contracting  activity  is  unable  to 
give  the  90-day  notification  required  in 
paragraphs  (b)  and  (c)  of  this  section, 
the  contracting  activity  shall,  at  the  time 
it  places  the  order  or  change  notice, 
inform  the  nonprofit  agency  and  the 
central  nonprofit  agency  in  writing  of 
the  reasons  it  cannot  meet  the  90-day 
notification  requirement. 

§  51-6.13    Replacement  commodities. 

When  a  commodity  on  the 
Procurement  List  is  replaced  by  another 
commodity  which  has  not  been 
previously  procured,  and  a  qualified 
nonprofit  agency  can  furnish  the 
replacement  commodity  in  accordance 
with  the  Government's  quality 
standards  and  delivery  schedules  at  a 
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fair  market  price,  the  replacement 
commodity  is  automatically  considered 
to  be  on  the  Procurement  List  and  shall 
be  procured  from  the  nonprofit  agency 
designated  by  the  Committee.  The 
commodity  being  replaced  shall 
continue  to  be  included  on  the 
Procurement  List  until  there  is  no  longer 
a  requirement  for  that  commodity. 

§51-6.14    DiaputM. 

Disputes  between  a  nonprofit  agency 
and  a  contracting  activity  arising  out  of 
matters  covered  by  this  part  51-6  should 
be  resolved,  where  possible,  by  the 
contracting  activity  and  the  nonprofit 
agency,  with  assistance  from  the 
appropriate  central  nonprofit  agency. 
Disputes  which  cannot  be  resolved  by 
these  parties  snail  be  referred  to  the 
Committee  for  resolution. 

4.  Newly  redesignated  part  51-7  is 
revised  to  read  as  follows: 

PART  51-7— PROCEDURES  FOR 
ENVIRONMENTAL  ANALYSIS 

51-7.1    Purpose  and  scope. 

51-7.2    Early  involvement  in  private.  State, 

and  local  activities  requiring  Federal 

approval. 
51-7.3       Ensuring  environmental  documents 

are  actually  considered  in  agency 

determinations. 
51-7.4    Typical  classes  of  action. 
51-7.5    Enviromnental  information. 
Authority:  42  U.S.C.  4321  et  seq. 

§  51-7.1    Purpose  and  scop*. 

(a)  Purpose.  This  part  implements  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  provides  for  the 
implementation  of  those  provisions 
identified  in  40  CFR  1507.3(b)  of  the 
regulations  issued  by  the  Council  on 
Environmental  Quality  (CEQ)  (40  CFR 
parts  1500-1508)  published  pursuant  to 
NEPA. 

(b)  Scope.  This  part  applies  to  all 
actions  of  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  which  may  affect 
environmental  quality  in  the  United 
States. 

§  51-7.2    Earty  Invotwroeot  (n  private, 
State,  and  local  acttvitiM  requiring  Fe<ieral 
approval. 

(a)  40  CFR  1501.2(d)  requires  agencies 
to  provide  for  early  involvement  in 
actions  which,  while  planned  by  private 
applicants  or  other  non-Federal  entities, 
require  some  sort  of  Federal  approval. 
Pursuant  to  the  JWOD  Act  (41  U.S.C.  46- 
48c),  the  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
F{andicapped  makes  the  determination 
as  to  which  qualified  nonprofit  agency 
serving  persons  who  are  blind  or  have 
other  severe  disabilities  will  furnish 


designated  products  and  services  to  the 
Government 

(b)  To  implement  the  requirements  of 
40  CFR  1501.2(d)  with  respect  to  these 
actions,  the  Committee  staff  shall 
consult  as  required  with  other 
appropriate  parties  to  initiate  and 
coordinate  the  necessary  environmental 
analysis.  The  Executive  Director  shall 
determine  on  the  basis  of  information 
submitted  by  private  agencies  and  other 
non-Federal  entities  or  generated  by  the 
Committee  whether  the  proposed  action 
is  one  that  normally  does  not  require  an 
environmental  assessment  or 
environmental  impact  statement  (ElS)  as 
set  forth  in  S  51-7.4,  or  is  one  that 
requires  an  environmental  assessment 
as  set  forth  in  40  CFR  1501.4. 

(c)  To  facihtate  compliance  with  these 
requirements,  private  agencies  and  other 
non-Federal  entities  are  expected  to: 

(1)  Contact  the  Committee  staff  as 
early  as  possible  in  the  planning  process 
for  guidance  on  the  scope  and  level  of 
environmental  information  required  to 
be  submitted  in  support  of  their  request: 

(2)  Conduct  any  studies  which  are 
deemed  necessary  and  appropriate  by 
the  Committee  to  determine  the  impact 
of  the  proposed  action  on  the  human 
environment; 

(3)  Consult  with  appropriate  Federal, 
regional  State  and  local  agencies  and 
other  potentially  interested  parties 
during  preliminary  planning  stages  to 
ensure  that  all  environmental  factors  are 
identified: 

(4)  Submit  applications  for  all  Federal, 
regional,  State  and  local  approvals  as 
early  as  possible  in  the  planning 
process: 

(5)  Notify  the  Committee  as  early  as 
possible  of  all  other  Federal,  regional. 
State,  local  and  Indian  tribe  actions 
required  for  project  completion  so  that 
the  Committee  may  coordinate  all 
Federal  envirtmmental  reviews;  and 

(6)  Notify  the  Committee  of  all  known 
parties  potentially  a^ected  by  or 
interested  in  the  proposed  action. 

§  51-7.3    Enauring  envlronmantal 
documents  ara  actually  considered  in 
agency  determination*. 

(a)  40  CFR  1505.1  of  the  NEPA 
regulations  contains  requirements  to 
ensure  adequate  consideration  of 
environmental  documents  in  agency 
decision-making.  To  implement  these 
requirements,  the  Committee  staff  shall: 

(1)  Consider  all  relevant 
environmental  documents  in  evaluating 
proposals  for  agency  action: 

(2)  Ensure  that  all  relevant 
environmental  documents,  comments 
and  responses  accompany  the  proposal 
through  the  agency  review  processes; 


(3)  Consider  only  those  alternatives 
discussed  in  the  relevant  environmental 
documents  when  evaluating  proposals 
for  agency  action;  and 

(4)  Where  an  EIS  has  been  prepared, 
consider  the  specific  alternative 
analysis  in  the  EIS  when  evaluating  the 
proposal  which  is  the  subject  of  the  EIS. 

(b)  For  each  of  the  Committee's 
actions  authorized  by  the  JWOD  Act 
the  following  list  identifies  the  point  at 
which  the  NEPA  process  begins,  the 
point  at  which  it  ends,  and  the  key 
agency  official  or  office  required  to 
consider  the  relevant  environmental 
documents  as  a  part  of  their  decision- 
making: 

(1)  Action:  Request. 

(2)  Start  of  NEPA  process:  Upon 
receipt  of  request. 

(3)  Completion  of  NEPA  process: 
When  the  deciding  official  reviews  the 
proposal  and  makes  a  determination. 

(4)  Key  o^icial  or  office  required  to 
consider  environmental  document: 
When  a  positive  determination  is  made 
under  §  51-7.2(b),  the  applicant  in 
conjunction  with  the  Committee  staff 
will  prepare  the  necessary  papers. 

§51-7,4    Typical  dassaa  Of  action. 

(a)  40  CFR  1507.3(b)(2)  in  conjunction 
with  40  CFR  1508.4  requires  agencies  to 
establish  three  typical  classes  of  action 
for  similar  treatment  under  NEPA.  These 
typical  classes  of  action  are  set  forth 
below: 

(1)  Actions  normally  requiring  EIS: 
None. 

(2)  Actions  normally  requiring 
assessments  but  not  necessarily  EISs: 
Requests  for  actions  for  which 
determinations  under  S  51-7.2(b)  are 
found  to  be  affirmative. 

(3)  Actions  normally  not  requiring 
assessments  or  EISs:  Request  for  actions 
by  nonprofit  agencies  through  the 
central  nonprofit  agencies  to  add  a 
commodity  or  service  to  the 
Committee's  Procurement  List. 

(b)  The  Committee  shall 
independently  determine,  by  referring  to 
40  CFR  1508.27,  whether  an  EIS  or  an 
environmental  assessment  is  required- 
where: 

(1)  A  proposal  for  agency  action  is  not 
covered  by  one  of  the  typical  classes  of 
action  above:  or 

(2)  For  actions  which  are  covered,  but 
where  the  presence  of  extraordinary 
circumstances  indicates  that  some  other 
level  of  environmental  review  may  be 
appropriate. 

§  51-7.S    Envlronmantal  information. 

Interested  parties  may  contact  the 
Executive  Director  at  (703)  557-1145  for 
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information  regarding  the  Committee's 
compliance  with  NEPA. 

PART  51-8-PUBUC  AVAILABIUTY 
OF  AGENCY  MATERIALS 

5.  The  authority  citation  for  newly 
redesignated  part  51-8  continues  to  read 
as  follows: 


Authority:  5  U.S.C  552. 

6.  Newly  redesignated  S  51-8.14  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

S  Sl-t.14.    Fm  waivers  and  reductlona. 

(c)  Fees  shall  be  waived  in  all 
circumstances  where  the  amount  of  the 


fee  is  $10  or  less  as  the  cost  of  collection 
would  be  greater  than  the  fee. 

Dated:  September  23. 1991. 
Beveriy  L  Milkman, 
Executive  Director. 
IFR  Doc.  91-23186  Filed  9-25-81:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

34  CFR  P.irt  682 
RIN  1840-ABJ2 

Guaranteed  Student  Loan  and  PLUS 
Programs 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  for  the  Guaranteed  Student 
Loan  (GSL)  and  PLUS  programs  (34  CFR 
part  682).  The  final  regulations  are 
needed  to  further  implement  the 
Secretary's  default  reduction  initiative. 
EFFECTIVE  DATE!  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments. 
The  amendments  to  section  682.208  will 
become  effective  after  the  information 
collection  requirements  contained  in 
that  section  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register.  If  you  want  to  know 
the  effective  date  of  these  regulations, 
call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pat  Newcombe  or  Ronald  Streets, 
Guaranteed  Student  Loan  Branch. 
Division  of  Policy  and  Program 
Development,  Office  of  Student 
Financial  Assistance.  Department  of 
Education,  room  4310,  7th  and  D  Sts. 
SW.,  Washington,  DC  20202-5449, 
telephone  number  (202)  708-8242.  Deaf 
and  hearing  impaired  individuals  may 
call  the  Federal  Dual  Party  Relay 
Serv  ice  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  On  {une 
5,  lf»89.  the  Secretary  published  a  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  (54  ER  24128).  The 
.MPRM  incuded  a  detailed  discussion  of 
the  proposed  changes  to  sections  682.208 
and  682.610(h),  and  that  discussion  will 
not  be  repeated  here. 

The  regulations  are  needed  to 
implement  an  element  of  the  Default 
Reduction  Initiative  for  the  GSL 
programs.  The  Default  Redl»ction 
initiative  was  prompted  by  the  fact  that 
the  costs  of  GSL  defaults  in  fiscal  year 
(FY)  1988  totalled  almost  $1.4  billion, 
representing  a  200  percent  increase  over 
the  last  five  years  and  approximately  40 
percent  of  the  Department's  FY  1988 
expenditures  for  the  GSL  programs.  The 


problem  continues  to  exist  with  costs  of 
GSL  defaults  expected  to  reach  $3.5 
billion  in  FY  1991.  Commenfers  have 
indicated  that  defaults  may  be  caused 
by  confusion  on  the  part  of  the  borrower 
as  to  where  loan  payments  are  to  be 
sent.  The  result  of  this  regulatory  change 
would  be  that  a  borrower  would  always 
know  where  to  send  a  loan  payment. 

The  public  comments  received  in 
response  to  the  NPRM  have  resulted  in  a 
number  of  changes  to  the  NPRM.  A 
discussion  of  those  changes  follows: 

Revisions  to  the  Notice  of  Proposed 
Rulemaking 

§  682.208    Due  diligence  in  servicing  a 
loan. 

The  Secretary  has  revised  proposed 
§  682.208,  which  would  have  required  an 
assignee  of  a  GSL.  PLUS,  or 
Supplemental  Loans  for  Students  (SLS) 
loan  to  provide  notification  to  a 
borrower  if  the  transaction  resulted  in  a 
change  in  the  identity  of  the  party  to 
whom  the  borrower  must  send 
subsequent  payments.  The  Department 
believes  that  the  final  regulations  will 
cover  the  vast  majority  of  loan 
assigrunents.  However,  the  Secretary 
notes  that  the  Department's 
requirements  are  not  the  only  required 
disclosures.  Federal  or  State  laws  or 
regulations  or  a  bank's  own  procedures 
may  provide  for  notices  to  borrowers  in 
situations  other  than  those  covered  by 
the  new  regulations. 

As  proposed,  §  682.208  provided  that 
notification  be  sent  to  the  borrower 
prior  to  or  simultaneously  with  the 
assignee's  receipt  of  a  legal  interest  in 
the  assigned  loan.  The  revised 
regulations  require  that  the  assignor  and 
the  assignee  must  notify  the  borrower 
no  later  than  45  days  from  the  date  the 
assignee  acquires  a  legally  enforceable 
right  to  receive  payment  from  the 
borrower  on  the  assigned  loan  if  the 
assignment  results  in  a  change  in  the 
identity  of  the  party  to  whom  a 
borrower  must  send  subsequent 
payments.  The  revised  regulations  also 
provide  that  the  notice  to  the  borrower 
of  the  change  of  holder  must  include  the 
name  and  address  of  the  party  to  whom 
subsequent  payments  should  be  sent,  as 
well  as  the  telephone  number  of  both 
the  assignor  and  the  assignee.  This 
notification  of  the  borrower  by  both 
parties,  which  may  be  sent  jointly,  is  a 
requirement  for  payment  of  reinsurance 
on  the  assigned  loan.  In  the  case  of  the 
assignor  and  the  assignee  providing 
separate  notices,  each  notice  must 
indicate  that  a  corresponding  notice  will 
be  sent  by  the  other  party  to  the 
assignment.  The  regulation  also  permits 
the  assignee  to  act  as  the  agent  of  the 


assignor  in  satisfying  the  notice 
requirement.  This  approach  reflects 
current  business  practice  in  the 
consumer  banking  industry  where  it  is 
common  for  both  the  seller  and 
purchaser  to  send  a  notice  to  prevent 
borrower  confusion  and  to  protect 
borrowers  from  fraudulent  notifications. 
Comments  received  by  the  Department 
indicate  that  several  large  student  loan 
secondary  markets  already  ensure 
notice  by  both  the  assignor  and 
assignee.  Thus,  it  appears  that  this 
practice  is  already  being  used  by  a  large 
number  of  GSL  lenders. 

§  682.610    Records,  reports,  and 
inspection  requirements  for  participating 
schools. 

The  Secretary  has  decided  not  to 
publish  as  final  regulations  S  682.610(h), 
as  proposed  in  the  NPRM,  until  the 
Department  has  had  the  opportunity  to 
consider  additional  public  comment  on 
the  alternatives  to  the  teachout 
provision  that  were  identified  during  the 
comment  period  on  the  NPRM.  The 
Secretary  will  be  soliciting  additional 
public  comment  on  these  alternatives  in 
a  separate  NPRM  to  ensure  that  the  final 
regulations  provide  for  an 
administratively  feasible  solution  to 
dealing  with  school  closings  that 
protects  students  and  the  Federal  fiscal 
interest. 

Analysis  of  Comments  and  Changes 

In  response  to  the  NPRM,  120  parties 
submitted  comments  on  the  proposed 
regulations.  Substantive  issues  raised  by 
commenters  respecting  proposed 
§  682.208  of  the  regulations  are 
discussed  below.  Technical  and  other 
minor  comments  and  changes  are  not 
addressed. 


§682.208 
loan. 


Due  diligence  in  servicing  a 


Comment:  The  overwhelming  majority 
of  comments  received  favored  the 
Secretary's  proposal  to  require  that  the 
borrower  to  be  notified  when  his  or  her 
GSL,  PLUS  or  SLS  loan  is  assigned  and 
the  identity  of  the  party  to  whom 
payment  must  be  sent  changes. 
However,  several  of  the  commenters 
recommended  that  the  Secretary  revise 
the  provision  to  require  that  the 
assignor,  rather  than  the  assignee,  notify 
the  borrower  of  the  loan  assignment. 

Discussion:  The  commenters  argued 
that  since  the  borrower  is  familiar  with 
the  assignor,  notification  of  the 
borrower  by  the  assignor,  rather  than 
the  assignee,  would  ensure  a  smoother 
transfer  of  the  borrower's  loan  to  the 
assignee  by  minimiz...g  any  confusion 
that  may  otherwise  result  from  receipt 
by  the  borrower  of  a  notice  from  an 


UMI 


unfamiliar  third  party  requesting  that 
future  payments  be  made  to  that  third 
party.  The  commenters  also  stated  that 
prior  experience  of  major  lenders 
indicates  that  unless  the  assignor 
provides  some  notice,  the  notice  from 
the  assignee  causes  confusion  and 
frequently  requires  additional  contact  to 
ensure  that  the  borrower  understands 
the  nature  of  the  transfer  and  the 
validity  of  the  request  for  payment  by 
the  assignee.  Commenters  also  indicated 
that  New  York  State  law  requires 
notification  by  the  assignor.  In  addition, 
a  major  organization  representing 
lenders  stated  that  it  is  common  for  the 
seller  to  send  a  notice  after  the 
consummation  of  the  sale  and  that  most 
purchasers  send  the  borrower  an 
account  statement  and  notice  of  the  sale 
following  the  sale. 

Changes:  The  Secretary  agrees  with 
the  commenters  and  has  revised  the 
fmal  regulations  to  require,  as  a 
condition  for  payment  of  reinsurance  on 
the  assigned  loan,  that  both  the  assignor 
and  the  assignee  provide  the  notification 
to  the  borrower  when  a  loan  assignment 
results  in  a  change  in  the  identity  of  the 
party  to  whom  subsequent  payments  of 
the  loan  are  to  be  made.  By  retaining  the 
notice  to  the  borrower  from  the  assignee 
and  permitting  joint  notification  from 
both  parties  and  the  use  of  the  assignee 
for  this  purpose  as  agent  of  the  assignor, 
the  Secretary  believes  that  the  potential 
for  borrower  confusion  of  fraudulent 
notification  is  reduced  significantly 
without  requiring  undue  additional 
administrative  costs  by  the  assignee  or 
assignor. 

Comments:  Many  commenters 
suggested  that  a  borrower  be  notified 
whenever  there  is  a  change  in  the  holder 
of  the  note,  even  if  the  borrower  is  not 
yet  in  repayment  status,  rather  than  only 
when  that  change  results  in  a  change  in 
the  identity  of  the  party  to  whom 
subsequent  payments  of  the  loan  are  to 
be  made. 

Discussion:  The  Secretary's  goal  is  to 
assure  that  borrowers  receive  timely 
notice  of  any  change  in  the  identity  of 
the  party  to  whom  subsequent  payments 
are  to  be  made.  The  issue  in  these 
regulations  is  not  one  of  providing  full 
and  accurate  information.  The  borrower 
should  always  be  provided  full  and 
accurate  information  in  response  to 
questions  or  where  the  borrower 
requests  information.  The  issue  here  is 
what  information  the  borrower  must 
have  to  fulfill  his/her  obligations.  The 
final  regulations  are  designed  to  keep 
the  borrower  informed  of  any  changes  in 
the  hold  >r  or  servicer  of  his/her  loan(s) 
at  the  point  in  time  that  such  changes 
are  critical  to  the  repayment  of  the 


borrower's  loan(8)  in  order  to  avoid 
student  loan  defaults.  Many  of  the 
comments  received  supported  the 
Secretary's  belief  that  borrower 
confusion  about  the  identity  of  the  party 
to  whom  subsequent  payments  are  to  be 
made  often  adversely  affects  repayment. 
The  Secretary  believes  that  restricting 
the  notification  requirement  to  loan 
assignment  situations  in  which  there  is  a 
change  in  the  party  to  whom  future 
payments  must  be  made  is  sufficient  to 
meet  his  goal. 

Changes:  None. 

Comments:  Several  commenters 
argued  that  the  time  frame  provided  for 
borrower  notification  was  unrealistic 
given  the  complexity  of  loan  transfers. 
These  commenters  stated  that  most  loan 
transfers  are  contractually  conditioned 
upon  the  assignee's  determination  that  a 
loan  has  been  properly  serviced  and  has 
retained  its  insurance  and  reinsurance 
coverage.  The  commenters  pointed  out 
that  any  notification  to  a  borrower  prior 
to  or  simultaneous  with  the  assignee's 
receipt  of  legal  interest  in  the  assigned 
loan  could  cause  confusion  if  the  loan  is 
returned  to  the  original  holder  following 
the  assignee's  review.  These 
commenters  suggested  that  the 
Secretary  adopt  in  the  guarantee  agency 
programs  the  requirement  for  "prompt" 
notification  in  34  CFR  682.508(b)(2)(ii). 
Other  commenters  suggested  that  a  time 
frame  of  ten  to  30  days  following  the 
date  the  loan  assignment  is  completed 
should  be  provided  to  allow  sufficient 
time  to  notify  the  borrower. 

Discussion:  The  Secretary  agrees  that 
premature  notifications  to  borrowers 
regarding  the  assignment  of  a  loan  may 
cause  a  great  deal  of  confusion  for 
borrowers.  He  also  agrees  with  the 
commenter's  belief  that  an  adequate 
time  frame  must  be  allowed  for 
notification  of  the  borrower  after  the 
loan  assignment  has  been  completed. 

Changes:  The  Secretary  has  revised 
the  final  regulations  to  require  borrower 
notification  to  take  place  no  later  then 
45  days  from  the  date  the  assignee 
acquires  a  legally  enforceable  right  to 
receive  payment  from  the  borrower  on 
the  assigned  GSL,  PLUS,  or  SLS  loan. 
The  Secretary  has  provided  for  the 
notification  to  be  done  separately  or 
jointly  by  the  assignor  and  assignee. 
Alternatively,  the  assignee  can  act  as 
the  assignor's  agent  in  providing  the 
required  notices.  The  45  day  time  frame, 
which  is  consistent  with  the  current 
business  practice  of  some  student  loan 
secondary  markets,  will  encourage  an 
assignee  to  complete  assignment  of  the 
loan  in  a  timely  manner,  while  providing 
sufficient  processing  time  to  add  the 
loans  to  the  new  holder's  servicing 


system.  Further,  this  time  frame  assures 
that  notification  of  the  borrower  will 
also  occur  in  a  timely  manner. 

Comment:  Several  commenters 
recommended  that  the  proposed 
regulation  be  expanded  to  also  require 
that  the  borrower  be  notified  if  the 
assignment  involves  a  change  in  the 
guarantor  or  the  servicer  of  the  loan. 

Discussion:  The  Secretary  believes 
that  notification  to  a  borrower  when  a 
loan  assignment  results  in  a  change  in 
the  identity  of  the  party  to  whom 
subsequent  payments  are  to  be  made  is 
sufficient  to  ensure  that  there  is  little  or 
no  disruption  in  the  borrower's 
repayment  of  the  loan. 

Changes:  None. 

Comment:  Several  commenters 
recommended  that  the  assignor  also  be 
required  to  simultaneously  notify  the 
school  or  schools  attended  by  the 
borrower  of  the  loan  assignment  so  that 
the  school  can  assist  the  borrower  if 
repayment  problems  arise. 

Discussion:  The  Secretary  believes 
that  an  additional  requirement  is 
unnecessary  given  the  revision  of  the 
final  regulations  to  require  notification 
of  the  borrower  by  both  the  assignor 
and  the  assignee  when  a  loan  transfer 
occurs.  The  Secretary  believes  that  the 
notice  will  ensure  that  the  borrower 
understands  that  his  or  her  loan  has 
been  transferred,  and  knows  the  identity 
of  the  new  holder  and  the  address  to 
which  future  payments  must  be  sent. 
Therefore,  the  borrower  will  not  require 
the  assistance  of  the  school.  In  addition, 
he  believes  that  the  regulatory 
requirement  under  S  682.411(h),  which 
requires  the  lender  to  notify  the  school 
wh^n  preclaims  assistance  is  requested 
for  a  former  student,  offers  the  school 
the  opportunity  to  take  action  to  help 
prevent  a  former  student  from  defaulting 
on  a  GSL  program  loan. 

Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
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regulations  in  this  document  do  not 
require  tranBfnisfsion  of  information  that 
is  being  gathered' bp.  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  orStib}««t»in<3«CF&Pait8B2 

AdnriiiistiBtlve  practice  and 
procedure.  Colleges  and  universitiies. 
Education,  Loan  programs — education, 
Reporting  and  recordkeeping, 
requirements.  Student  aid.  Vocational 
education. 

(Cataifag-of  Fad^al  Qoinestio  Aiiiitance 
Number  84.032;  CuarsnteBd  Student  Loan 
Program  and  PLUS  PraipBin) 
Dated:  September  20. 19011 
Lamar  AtejModar. 
Secretary  afBducatfon. 

The  Secretary  amends  pact  682  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 


PART  e02-GUAfMMTSITSTUOENT 
LOAN  AND-PtOS  PROGfTARIS 

1.  The  authority  dtation-fbr  parT  682 
continues  to naAax bdlowsr. 

Autiiarity:  20UiS:C:  Itjrr  to  lOflT-2,  unless 
otherwise^notedl 

2:  Siection.  682.208  is  amended  by 
adding  a  new  para^aph  (e)  to  read  as 
follows: 

§  ^9^Mt    Om  dlR96nofr  in  MrvtediQ*^ 


(e)(1)  If  the  asMgnmenfof  a^GSfi, 
PLU9<  or  SE?  loan  is  to  result  in  a 
change  in  the  identity  of  the  party  to 
whom  the  borrower  must  send 
subsequent*  payments,  the  assignor  and 
the  assi^eeof  the-Ioan  shall!  mr-later 
than^S'days from  the  date  the  assignee 
acquires  a  legally  enforceable  right  ta 
receive  payment  from  the  borrower  on 
the  assigned  loan,  provide  notice  to  the 
borrower  of— 


(i)  THeassipmient: 

(ji).The  identity  oTthe  assignee; 

(iii)  The  name  and  address  of.  the 
party  to  whom  subsequent  payments 
must  be  sent;  and 

(iv)  The  telephone  numbers  of  both 
the-assignor  and  the  assignee; 

(2)  The  assignor  and  assignee  may 
provide  the  notice  required'  by 
paragraph  (e)(1)  of  this  section: 
separately  orioindy.  If  the  assignarand: 
assignee  provide  separate  notices  eaolr 
notice  must  indicate  that  a- 
corresponding  notice  will  be  sent  by  the' 
other  party  to  the  assignment.  TSie" 
assignee  may  act  as  tin  asBignor'sagenf 
in  proMdding  the  notice  requiredjby 
paragraph  (e)(1)  of  this  seotioiri 

(3)  For  purposes  of  this  paragraph,  the 
term  "assigned"  is  defined  in 

§  682.401(b)(9)(ii). 

[FR  Doc.  91-23183  Piled  9i-25-9r,  8:4Sainl' 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Proposed  Comprehensive  Plan  for 
Fiscal  Year  1992 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  Proposed 
Comprehensive  Plan  for  Fiscal  Year 
1992. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  for  public  comment  this 
Notice  of  its  Proposed  Comprehensive 
Plan  for  Fiscal  Year  1992. 
DATES:  Comments  must  be  submitted  on 
or  before  November  12, 1991. 
ADDRESSES:  Comments  may  be  mailed 
'o  Robert  W.  Sweet,  Jr.,  Administrator, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT 
Marilyn  Silver,  Information 
Dissemination  Unit  (202)  307-0751.  (This 
is  not  a  toll-free  number.J 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  204(b)(5)(A) 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended, 
(hereinafter  called  the  JJDP  Act],  42 
U.S.C.  5614(b)(5)(A),  the  Administrator 
of  the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  is 
publishing  for  public  comment  a 
Proposed  Comprehensive  Plan 
describing  the  funding  activities  which 
OJJDP  intends  to  carry  out  during  Fiscal 
Year  1992.  The  Proposed  Comprehenaive 
Plan  includes  activities  specified  in  part 
C  and  part  D  of  title  II  of  the  JJDF  Act 
(42  U.S.C.  5651-5665a  and  42  U.S.C. 
5667-5667a).  Taking  into  consideration 
comments  received  on  this  Proposed 
Comprehensive  Plan,  the  Administrator 
will  develop  and  publish  a  Final 
Comprehensive  Plan  describing  the 
particular  funding  activities  which 
OJJDP  intends  to  carry  out  during  Fiscal 
Year  1992,  under  parts  C  and  D  of  title  II 
of  said  Act. 

The  1984  Amendments  to  the  JJDP  Act 
established  in  OJJDP  a  Missing  and 
Exploited  Children's  Program  (title  IV, 
Missing  Children's  Assistance  Act). 
Programs  and  activities  proposed  for 
funding  under  the  Missing  and  Exploited 
Children's  Program  are  not  included  in 
this  Proposed  Comprehensive  Plan  for 
Fiscal  Year  1992.  A  statement  of  Missing 
Children's  Program  priorities  will  be 
published  in  the  Federal  Register  for 
public  comment  as  required  by  section 
406(a)  of  the  JJDP  Act,  42  U.S.C.  5776(a). 


The  actual  solicitations  of  grant 
applications  will  be  published 
separately,  at  a  later  date,  in  the  Federal 
Register.  No  proposals,  concept  papers, 
or  other  forms  of  application  should',  be 
submitted  at  this  time. 

Introduction 

Juvenile  justice  professionals  face 
tough  challenges  in  the  1990s.  Bbsed  on 
an  analysis  of  1990  FBI  arrest  statistics, 
it  is  estimated  that  last  year  police  made 
2.2  million  arrests  of  youth  under  the  age 
of  18.  Between  1986  and  1990  the  number 
of  juveniles  arrested  for  violent  crime 
increased  nearly  38  percent.  (Aorsst  of 
Youth  1990,  OJJDP,  forthcoming,) 
Offenders  are  younger,  more  violent  and 
often  involved  with  drugs.  Gangs 
terrorize  communities  large  and  small 
with  little  sign  of  abatement  on  the 
horizon.  During  the  past  decade,  our 
youth  population  declined  by  11  percent 
while  the  number  of  juvenilis  custody 
admissions  climbed  19.2  percent. 
(National  Juvenile  Custody  Trends: 
1978-1989.  OJJDP.  forthcoming.):The 
National  Crime  Survey  report  on 
teenage  victimization  prepared  b.y  die 
Bureau  of  Justice  Statistics  indicates 
that  teenagers  age  16  to  19  are  almost 
three  times  more  likely  than  adults  to 
experience  a  violent  crime.  The  family 
unit  continues  to  falter,  while  the 
institutions  that  have  served  to  sustain 
order  and  tranquility  in  society,  e.g. 
schools,  churcheSi  and  other  community 
institutions,  havebeen  unable  to  slow 
the  rising  tidb  ofl'awlessness. 

Despite  these  alarming  statistics,  the 
war  on  drugs  is  being  waged  effectively. 
We  see  refreshing  evidence  of  a  decline 
in  adolescent  cocaine  use  by  49  percent 
over  the  paat  two  years,  and  an  overall 
reduction  of  drug  use  by  11  percent 
during  the  same  period  of  time.  (See 
pages  5  and  11  of  the  National  Dhig 
Control  Strate^  published  in  February, 
1991,  by  the  Federal  Office  of  National 
Drug  Control!  Policy.) 

The  primary  responsibility  for  the 
juvenile  justice  system  rests  with  State 
and  local  governments.  However,  there 
is  an  appropriate  Federal  role  in  juvenile 
justice  matters  as  defined  by  Congress 
in  the  JJDP  Act  of  1974.  The  juvenile 
justice  system  can  be  strengthened, 
special  projects  or  innovative  solutions 
to  problems  advanced,  training  and 
technical  assistance  provided,  and 
research  undertaken. 

It  is  with  this  role  in  mind  that  the 
1992  Program  Plan  is  proposed.  We 
deliberately  focus  our  resources; on  a 
wide  variety  of  program  objectives 
including  schools,  youth  services, 
community-based  programs,  law 
enforcement,  courts,  prosecution* 
alternative  sanctions,  corrections. 


detention,  and  probation,  for  the 
purpose  of  strengthening  and  improving 
the  juvenile  justice  system. 

However,  regardless  of  the 
improvements  we  make  in  the  system, 
the  tide  of  delinquency  will  not  abate 
until  the  American  family  is  rebuilt  and 
restored.  To  do  this  will  require  the 
dedicated  efforts  of  everyone.  It  is  only 
when  we  make  progress  as  a  society  in 
this  area  that  we  will  make  progress  in 
diminishing  juvenile  delinquency  and 
the  victimization  of  our  children. 

The  basic  premise  of  the  juvenile 
justice  system  remains  sound.  When  the 
first  juvenile  court  was  established  in 
TH9,  its  founders  were  clear  in  its 
purpose.  "The  care,  trust,  custody  and 
discipline  of  a  child  shall  approximate 
as  nearly  as  may  be  that  which  should 
be  given  by  its  parents,"  a  tall  order  for 
the  1990s.  The  OJJDP  Program  Plan 
seeks  to  help  professionals  in  every  part 
of  the  juvenile  justice  system  to  improve 
their  methods,  techniques  and  theories 
v«hile  at  the  same  time  encouraging 
Americans  everywhere  to  come  together 
as  families  and  communities  in  a  united 
effort  to  instill  solid  principles  of  right 
and  wrong,  discipline,  character  and  a 
right  approach  to  living.  In  this  way  we 
can  each  do  our  part  in  reversing  the 
moral  disintegration  that  makes  us  a 
"Culture  at  Risk." 

Fiscal  Year  1992  Program  Planning 
Activities 

The  OJfDP  program  planning  process 
for  Fiscal  Year  1992  is  closely 
coordinated  with  the  Assistant  Attorney 
General  and  the  Bureau  components  of 
Office  of  Justice  Programs'  (OJP). 
Currently  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
paiticipating  in  the  Office  of  Justice 
Program's  agency-wide  planning 
process.  A  product  of  this  planning 
process  will  be  an  integrated  OJP 
Comprehensive  Program  Plan  that  will 
be  published  at  the  end  of  the  first 
quarter  of  Fiscal  Year  1992.  OJJDP's  final 
program  plan  for  Fiscal  Year  1992  will 
be  contained  in  this  OJP  document  along 
with  the  plans  of  other  OJP  Bureaus: 
Bureau  of  Justice  Assistance;  National 
Institute  of  Justice:  Bureau  of  Justice 
Statistics  and  Office  for  Victims  of 
Qime.  Also  within  the  first  quarter 
GJJDP,  like  the  other  OJP  Bureaus,  will 
publish  a  comprehensive  application  kit 
Also,  as  part  of  OJP  planning  activities, 
OJ]S)P  is  currently  participating  in  the 
following  intra-agency  task  groups: 

••  Weed  and  Seed  Strategy — 
Comprehensive  System-Wide  Response 
to  Gang  Violence  and  Gang  Drug 
Trafficking 
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•  Prevention  and  Control  of  Gangs  in 
Public  Housing 

•  Child  Abuse  and  Neglect 

•  Community  Policing 

•  Drug  Testing 

It  is  anticipated  that  each  of  these 
working  groups  will  reconunend  a 
specific  OJP-wide  Fiscal  Year  1992 
initiative  in  which  the  majority  of  the 
component  Bureaus  will  participate  by 
dedicating  new  dollars  or  redirecting 
existing  grant  program  efforts 
accordingly.  As  of  this  date, 
recommendations  from  the  intra-agency 
wortcing  groups  have  not  been  finalized. 
The  final  OJJDP  Fiscal  Year  1992 
Program  Plan  will  describe  this  Office's 
involvement  in  the  intra-ageqcy 
initiatives.  In  addition  in  developing  the 
final  OJJDP  Program  Plan,  the  following 
steps  are  taken: 

•  Intern*]  review  of  existing  prt^ams 
by  OJJDP  staft 

•  Review  of  information  and  data 
from  Of  JDP  grantees  and  contractors: 

•  Review  of  mtormation  contained  in 
State  comprehensive  plans; 

•  Review  of  comments  made  by  youth 
services  providers,  juvenile  justice 
practitioners,  and  researchers. 

■  Consideration  of  suggestions  made 
by  juvenile  justice  policymakers 
concerning  State  and  local  needs: 

•  Consideration  of  all  conunents 
received  during  the  period  of  public 
comment  on  the  Proposed 
Comprehensive  Plan:  and 

•  Coordination  with  tiie  other  four 
OJP  Bureaus. 

Discretionary  Program  Activities 

Discretionary  Grant  Continuation 
Policy 

OJJDP  has  listed  those  part  C  and  part 
D  projects  currently  funded  and  eligible 
for  continuation  funding  in  Fiscal  Year 
1992.  Continuation  funding 
consideration  for  new  project  periods 
for  previously  funded  discretionary 
grant  programs  will  be  based  upon 
several  factors.  These  include: 
Availability  of  funds,  the  extent  to 
which  the  project  responds  to  the 
applicable  requirements  of  the  JJDP  Act. 
responsiveness  to  OJJDP  and  OjP  Fiscal 
Year  1992  program  priorities, 
comphance  with  performance 
requirements  of  prior  grant  years, 
compliance  with  OJP  fiscal  and 
regulatory  requirements,  and  any 
special  conditions  of  award. 
Continuation  funding  for  a  new  budget 
period  within  an  existing  project  period 
depends  upon  grantee  compliance  with 
established  conditions  of  eligibility  for 
additional  budget  period  funding,  and 
achievement  of  the  prior  year's 
objectives. 


With  the  exception  of  part  D  of  the 
IJDP  Act  {42  U.S.C.  5667-56678)  and 
training  programs  funded  under  Section 
244  of  the  JJDP  Act  (42  U.S.C.  5654).  all 
programs  recommended  for  continuation 
funding  for  a  new  project  period  must  be 
found  to  be  of  outstanding  merit  by  a 
majority  of  peer  reviewers  in  order  to  be 
eligible  for  an  award  without 
competition.  Training  programs 
otherwise  eligible  for  continuation 
award  without  competition  will  require 
both  peer  review  and  a  written 
determination  by  the  Administrator  that 
the  applicant  is  uniquely  qualified  to 
provide  the  proposed  training  services 
and  that  other  qualified  sources  are  not 
as  capable  of  providing  such  services. 

Proposed  Programs 

The  programs  listed  below  are 
arranged  in  accordance  with  the 
proposed  Fiscal  Year  199i2  OJP  priorities: 
— Intermediate  Sanctions  and  User 

Accountabihty 
— Gangs  and  Violent  Offenders 
— Evaluation 
— Drug  Prevention 
— Money  Laundering  ' 
— Community-Based  Policing  and  Police 

Effectiveness 
— Drug  Testing 
— Victims 
— Information  Systems.  Support  and 

Statistics 
— Prosecution  and  Adjudication 

The  following  are  brief  summaries  of 
each  of  the  proposed  new  and 
continuation  programs  planned  for 
Fiscal  Year  1992.  The  specific  programs 
to  be  funded  within  each  category  are 
proposed  programs  and  are  subject  to 
change. 

Intermediate  Sanctions  and  User 
Accountability 

$45t.eee 

New  Programs 

Juvenile  Restitution 

OJJDP  plans  to  support  a  juvenile 
restitution  training  and  technical 
assistance  program.  The  project  design 
will  be  based  on  practitioner 
recommendations  regarding  the  current 
needs  in  the  field.  A  survey  is  being 
initiated  by  the  Office  to  determine  how 
best  to  expand  and  institutionalize 
restitution  as  a  viable  juvenile  justice 
disposition.  In  addition  to  the  survey,  it 
is  anticipated  that  a  "working  group" 
will  be  convened  to  map  out  the  future 
course  of  OJJDP's  support  for  optimum 
development  of  the  various  components 


'  No  programs  are  listed  herein  under  this  priority, 
inasmuch  as  it  does  not  pertain  to  juvenile  justice 
issues. 


of  restitution.  These  components  will 
include  community  service,  victim 
reparation  (also  victim-offender 
mediation),  offender  employment  and 
supervision,  employment  development, 
and  possible  new  program  elements 
designed  to  establish  restitution  as  a 
major  aspect  in  our  efforts  to  improve 
the  juvenile  justice  system.  ^^ 

Enhancing  Enforcement  Strategies  for 
Juvenile  Impaired  Driving  Due  to  Drug 
and  Alcohol  Abuse 

TTie  purpose  of  this  program  is  to 
enhance  the  juvenile  justice  system's 
coordination  and  responsiveness  to 
delinquent  youth  involved  in  drinking 
and  driving.  Based  on  documentation  of 
low  arrest  and  citation  problems  as  they 
pertain  to  youth  impaired  driving,  as 
well  as  information  about  enforcement 
obstacles  and  effective  enforcement 
strategies,  an  award  is  being  made  to 
develop  training  and  technical 
assistance  materials  for  the  various    ' 
juvenile  justice  system  components  (e.g.. 
police  officers,  judges,  prosecutors, 
probations  officers,  etc.).  The  materials 
will  address  the  issues  related  to 
effective  enforcement  of  impaired 
driving  laws  as  they  pertain  to  Juveniles 
and  the  Juvenile  justice  system.  The 
materials  will  be  tested  in  five 
jurisdictions  across  the  country.  Based 
on  practical  use.  they  will  then  be  edited 
and  prepared  for  rephcation  and 
dissemination.  The  National  Highway 
Traffic  Safety  Administration  within  the 
Department  of  Transportation  will  join 
OJJDP  in  funding  this  program. 

Continuations 

Demonstration  of  Post  Adjudication: 
Non-Residential  Intensive  Supervision 
Program 

The  National  Council  on  Crime  and 
Delinquency  (NCCD)  was  funded  to 
implement  the  Intensive  Supervision 
Program  which  was  designed  to  identify 
and  assess  effective  intensive 
supervision  programs:  provide  tite 
capability  of  select  jurisdictions  to 
implement  an  effective  program  model: 
and  to  disseminate  information  about 
the  initiative.  The  assessment  report  has 
been  completed  and  the  training  and 
technical  assistance  materials  have 
been  completed  in  draft.  Support  for  this 
program  will  supplement  NCCD's 
current  award  and  provide  funds  for 
technical  assistance  and  training  for  six 
to  eight  jurisdictions  that  are  interested 
in  implementing  the  intensive 
supervision  programs  model  developed 
by  NCCD. 
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Gangs  and  Violent  Offenders 
$2,892,000 

New  Programs 

Juvenile  Justice  System  Handling  of  Sex 
Offenses  and  Offenders 

Research  with  adult  sex  offenders  has 
shown  that  many  began  their  offending 
behavior  as  juveniles.  Within  the  past 
decade,  the  juvenile  justice  system  has 
begun  to  address  the  problem  of  juvenile 
sex  offenders.  To  understand  and 
improve  the  system's  ability  to  address 
effectively  such  offenses,  OJJDP  will 
begin  a  study  of  the  juvenile  justice 
system's  response  to  juvenile  sex 
offenders.  This  grant  will  assess  the 
type  and  nature  of  these  responses.  This 
assessment  will  examine  the  flow  of  sex 
offenders  through  the  system  from  initial 
contact  to  adjudication  and  disposition. 
In  this  regard,  there  is  little  known  about 
the  relationship  between  various  types 
of  sex  offenses  and  the  sanctions  or 
treatment  approaches  employed  by  the 
justice  system.  The  project  will  also 
assess  the  justice  system's  response  to 
different  types  of  offenses  from 
voyeurism  and  exhibitionism  to  violent 
assault  and  rape.  The  results  from  this 
study  will  indicate  the  direction  of 
future  efforts  to  improve  the  juvenile 
justice  system's  response  to  the 
problem. 

Gang  Prevention  and  Intervention 

The  objective  of  this  program  is  to 
reduce  gang  violence  in  a  selected 
number  of  cities  through  legal 
suppression,  community  mobilization 
and  early  intervention  with  gangs.  It  is 
anticipated  that  awards  would  be  made 
for  programs  in  the  selected  cities.  Each 
city  would  choose  the  particular  model 
that  best  fits  its  needs  from  among  the 
promising  program  models  which  OJJDP 
identifies.  The  specific  models  will 
represent  an  integration  of  the  best 
approaches  identified  in  the  OJJDP 
sponsored  programs:  The  Gang 
Suppression  and  Intervention  program 
developed  by  the  University  of  Chicago; 
the  Los  Angeles  County  Probation 
Department's  Community  Gang 
Reclamation  Project:  the  Boys  and  Girls 
Clubs  of  America's  Targeted  Outreach 
with  a  Gang  Component;  the  Serious 
Habitual  Offender  Comprehensive 
Action  Program;  and  the  Bureau  of 
Justice  Assistance's  Comprehensive 
Gang  Program  that  is  under 
development  at  this  time. 


Continuations 

Teens,  Crime  and  the  Community:  Teens 
in  Action  in  the  1990s 

This  is  a  continuation  award  to  a 
national  crime  prevention  agency.  The 
initiative  is  designed  to  reduce  teen 
victimization  by  actively  engaging  teens 
in  helping  improve  their  school 
environments.  The  program  will  be 
expanded  to  include  teen  victimization 
programs  for  rural  and  Native  American 
populations  and  correctional  institutions 
or  for  delinquent  children  in  the  juvenile 
justice  system.  The  program  will  also 
provide  training,  technical  assistance, 
program  replication  and  dissemination 
materials  to  significantly  increase  the 
capacity  of  schools  and  other 
institutions  to  prevent  juvenile 
victimization. 

Youth  Gang  Intervention  Training 

The  objectives  of  this  training 
program  are:  (1)  To  provide  a  process  for 
community  leaders  to  recognize  the 
benefits  of  cooperatively  developing 
strategies  to  address  the  problems 
resulting  from  gang  and  drug  activities; 

(2)  to  promote  an  awareness  and 
recognition  of  (a)  the  problems  of  gangs 
and  drugs,  (b)  justice  system  practices, 
(c)  behavior  patterns  of  gangs  and  gang 
members,  and  (d)  current  system 
practices  and  demonstration  projects; 

(3)  to  provide  strategies  and  techniques 
for  public  and  private  interagency 
partnerships  dealing  dynamically  with 
community  gang  and  drug  related 
problems;  (4)  to  clarify  and  document 
the  legal  roles,  responsibilities  and 
issues  relating  to  an  interagency 
approach  to  the  prevention,  intervention 
and  suppression  of  these  illegal 
activities  of  youth  gangs;  (5)  to 
encourage  leadership  and  innovation  in 
the  management  and  resolution  of  gang 
and  drug  problems;  and  (6)  to  develop  or 
improve  the  response  capacity  to  issues 
involving  gangs  and  drugs  through  an 
effective  interagency  model  which 
matches  resources  to  demands. 

National  Youth  Gang  Clearinghouse 

This  award  will  provide  funding  for 
OJJDP's  National  Youth  Gang 
Clearinghouse.  The  Gang  Clearinghouse 
will  (1)  gather  and  disseminate  current 
information  on  model  programs  for 
combating  violent  juvenile  gangs;  (2) 
gather  and  disseminate  current 
statistical  and  descriptive  information 
on  violent  juvenile  gangs;  and  (3)  assist 
in  the  coordination  of  Federal,  State  and 
local  gang  program  development,  and 
training  and  technical  assistance  efforts 


through  providing  information  to  the 
field  on  relevant  programs  and 
activities. 


Private  Sector  Options  for  Juvenile 
Corrections 

The  American  Correctional 
Association  is  currently  implementing 
this  private  sector  options  program 
which  is  designed  to  help  improve  the 
quality  of  juvenile  correctional  services 
by  providing  technical  assistance  to 
corrections  administrators  in  analyzing 
existing  services,  redesigning  service 
delivery,  and  developing  a  competitive 
process  for  delivering  services  to  private 
providers.  Supplemental  funds  will  be 
used  to  expand  the  number  of  sites 
receiving  technical  assistance  from  six 
to  ten. 

School  Safety 

The  purpose  of  this  program  is  to 
provide  training  and  technical 
assistance  on  school  safety  to 
elementary  and  secondary  schools,  as 
well  as  to  identify  methods  to  diminish 
crime,  violence,  and  illegal  drug  use  in 
schools  and  on  school  campuses,  with 
special  emphasis  on  outreach  to  ethnic 
minorities  and  gang-related  crime.  The 
National  School  Safety  Center  (NSSC) 
maintains  a  library  and  clearinghouse 
with  specialized  information;  provides 
research  on  school  safety  issues;  and 
develops  publications  and  training 
programs  that  are  utilized  by  educators, 
law  enforcement  officers,  lawyers, 
judges,  and  other  juvenile  and  criminal 
justice  personnel,  as  well  as  by  key 
civic,  professional,  and  governmental 
leaders  throughout  the  nation.  NSSC 
makes  site  visits  to  local  schools  and 
school  districts  to  assist  with  a  wide 
variety  of  problems  from  safety  of  the 
physical  plant  to  determining  whether 
gang  activity  exists  at  a  location.  School 
safety  plans  are  also  developed  for  sites. 
NSSC  also  maintains  and  directs  a 
national  school  safety  information 
network  representing  the  50  States  and 
the  District  of  Columbia.  OJJDP  will 
work  with  NSSC  over  the  next  year  to 
facilitate  transition  of  the  Center  toward 
self-sufficiency.  The  Department  of 
Education  is  supporting  this  transition 
with  a  transfer  of  $400,000  of  Fiscal  Year 
1991  funds  for  expenditure  in  Fiscal 
Year  1992.  These  funds  will  strengthen 
the  focus  on  prevention  of  drug  abuse 
and  violence  in  schools. 

Targeted  Outreach  With  a  Gang 
Prevention  and  Intervention  Component 

This  program  is  designed  to  enable 
local  Boys  and  Girls  Clubs  to  prevent 
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youth  from  entering  gangs  and  to 
intervene  with  gang  members  M-ho  are 
very  early  in  their  careers  in  an  effort  to 
divert  them  away  from  gangs  toward 
more  constructive  programs.  The 
National  Office  of  Boys  and  Girls  Clubs 
will  continue  to  provide  training  and 
technical  assistance  to  the  38  existing 
sites,  and  add  six  to  eight  new  gang 
prevention  and  intervention  sites 
throughout  the  country. 

Schools  and  Jobs  are  Winners 

This  gang  prevention  program  in 
Philadelphia  focuses  on  high  school 
students  in  grades  10  and  11  who  are  in 
gangs,  have  family  members  who  belong 
to  gangs,  are  involved  with  drugs  or 
alcohol  use,  were  abused  or  neglected, 
or  were  arrested  by  police.  The  project 
will  also  include  funding  by  the  Private 
Industry  Council  of  Philadelphia.  The 
goals  of  the  project  are  to  prevent  high 
school  students  from  dropping  out  of 
school  and  joining  gangs  by  providing 
educational  recreational  and  social 
services,  and  by  providing  supportive 
services  to  families  of  at-risk  youth  and 
extremely  disadvantaged  youth.  The 
objectives  of  the  program  are  to  prevent 
youth  from  being  involved  in  gang- 
related,  anti-social  activities;  to  reduce 
the  alcohol  and  drug  use  by  these  youth; 
to  increase  the  potential  for  these  youth 
to  remain  in  school;  to  reduce  the 
incidence  of  police  involvement  with 
these  youth;  and  to  provide  supportive 
services  to  the  youths'  families  so  that 
they  can  succeed  in  school  and  in  their 
jobs.       1 1 

Serious  Habitual  Offender 
Comprehensive  Action  Program 
(SHOCAP) 

SHOCAP  is  an  information  and  case 
management  program  on  the  part  of 
police,  probation,  prosecution,  social 
service,  school  and  corrections 
authorities  that  enables  the  juvenile 
justice  system  to  focus  additional 
attention  on  juveniles  who  repeatedly 
commit  serious  crimes,  with  particular 
attention  given  to  providing  relevant 
case  information  for  more  informed 
sentencing  dispositions.  The  training 
and  technical  assistance  provider  is 
asststing  20  jurisdictions  with  the 
implementation  of  this  model  by 
providing  intensive  training  and  follow- 
up  technical  assistance.  In  addition  four 
new  sites  will  be  developed. 

The  pr^ider  also  serves  as  a 
clearin^kiuse  for  information  on  the 
model  which  non-participating 
jurisdictions  can  access. 


Evaluation 
$750,000 

New  Programs 

Effectiveness  of  Juvenile  Offender 
Treatment  What  Works  Best  and  for 
Whom? 

OJJDP  seeks  to  determine  what  forms 
of  treatment  are  most  effective  for 
individual  juvenile  offenders.  The  initial 
project  will  determine  the  feasibility  of  a 
program  of  collection  and  review  of 
data,  previous  studies,  and  current 
literature.  Treatment,  in  this  context 
could  range  from  release,  restitution, 
community  service,  and  probation  to 
incarceration.  The  aim  is  to  determine, 
insofar  as  possible,  v^at  forms  of 
treatment  and  sanctions  are  most 
effective,  and  for  wfhich  types  of  juvenile 
offenders.  The  resulting  findings  would 
be  made  available  to  the  juvenile  courts 
in  order  to  provide  officials  with  the 
necessary  data  to  assist  them  in 
selecting  treatment  options  for  juvenile 
offenders. 

Continuations 

Independent  Evaluations 

The  Office  has  initiated  a  contract  to 
conduct  independent  evaluations  of 
selected  OJJDP-funded  programs.  This 
will  establish  a  concerted,  continuous 
effort  to  learn,  in  the  following  order  of 
priority:  efficacy,  cost-effectiveness,  and 
impact  of  the  discretionary  programs. 
Reported  fmdings.  including  strengths, 
weaknesses  and  other  assessment  data, 
will  be  made  available  to  all  concerned. 
The  following  criteria  will  determine  the 
priority  of  programs  selected  for 
evaluation:  (1)  Continuations  in  order  of 
number  of  years  of  funding  and  total 
expenditures;  (2)  new  action  programs 
being  tested  to  serve  as  possible  models, 
and  (3)  new  and  continuing  programs 
requiring  decisions  r^arding 
continuation. 

Fellowship  Program 

Acting  through  the  National  Institute 
for  Juvenile  Justice  and  Delinquency 
lYevention.  OJJDP  will  continue  a 
Fellowship  Program  which  will  provide 
grants  of  varying  amounts  to  individuals 
for  independent  scholarly  study  in  the 
field  of  juvenile  delinquency.  The 
Fellowship  Program  includes:  the 
Visiting  Fellowship,  the  Graduate 
Re8eaiY:h  Fellowship,  and  the  Summer 
(short  term]  Research  Fellowship.  Each 
fellowship  program  selection  will  be 
based  on  a  competitive  review  and 
evaluation  of  proposals  for  independent 
study  on  policy-relevant  issues  in  the 
juvenile  justice  field  that  are  closely 
coordinated  with  the  Office  of  Justice 


Programs  priority  areas.  (See  OJP 
priorities  under  Proposed  Programs  in 
earlier  sections  of  this  notice.)  The 
OJJDP  fellowships  are  open  to  juvenile 
justice  practitioners,  new  Ph.D.s. 
graduate  students,  and  senior 
researchers.  Each  feliowsliip  application 
will  be  expected  to  meet  the  criteria 
specified  in  the  procedures  and 
requirements  of  the  OJJDP  Fellowship 
Program.  Fellowships  will  vary  in  length 
and  amount. 

Drug  Prevention 
$6,015,000 

New  Programs 

Professional  Development  for  Youth 
Workers 

The  primary  purpose  of  this  initiative 
is  to  establish  and  promote  professional 
development  of  youth  and  juvenile 
justice  system  providers  through  a 
formal  and  continued  training  program. 
The  program  will  be  designed  to  include 
an  inventory  of  existing  training 
programs  and  their  effectiveness,  a 
needs  assessment  survey  of  training,  the 
development  of  several  curricula  areas, 
the  design  of  a  dissemination  strategy, 
and  finally,  an  implementation  plan  for 
the  second  year  of  a  two-year  program. 
The  end  product  will  be  an  expertly 
designed  set  of  curricula  which  can  be 
adapted  for  use  in  a  broad  range  of 
juvenile  justice  and  youth  care  training 
programs.  The  overall  goal  of  the 
program  will  be  to  enhance 
professionalism  for  those  persons  to 
whom  society  has  delegated 
responsibility  in  treating  and  caring  for 
our  nation's  troubled  youth.  Such 
individuals  include  foster  parents  for 
"acting-out"  adolescents,  staff  in  a  range 
of  community  based  residential  care' 
facilities,  juvenile  correctional  officers, 
probation  officers,  truant  officers,  and 
security  personnel  in  youth  facilities. 

Native  American  Alternative 
Community-Based  Program 

The  purpose  of  this  program  is  to 
develop  community-based  alternative 
programs  for  Native  American  youth 
who  have  been  adjudicated  delinquent 
and  to  develop  a  reentry  program  for 
Native  American  delinquent  youth  who 
are  returning  from  institutional 
placement  The  program  will  use  the 
information  being  gathered  by  the 
American  Indian  Law  Center  in  its  study 
of  Native  American  juvenile  justice 
systems  to  develop  this  initiative.  A 
multi-component  design  will  be 
developed  vv'hich  wilt  integrate  the 
critical  elements  of  the  OJJDP  Intensive 
Supervision  and  Aftercare  programs 
with  cultural  elements  that  have 
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traditionally  been  utilized  by  the  Native 
Americans  to  control  and  rehabilitate 
offending  youth.  As  planned,  the 
program  would  be  tested  in  up  to  two 
sites.  0]IDP  will  coordinate  this 
program  with  the  Administration  on 
Native  Americans  in  the  Department  of 
Health  and  Human  Services,  and  with 
the  Bureau  of  Indian  Affairs  in  the 
Department  of  the  Interior. 

Program  for  Chronic  Status  Offenders 

The  grant  will  underwrite  the  . 
replication  in  Philadelphia  of  the 
program  for  chronic  status  offenders 
conducted  in  West  Milton, 
Pennsylvania.  That  program  seeks  to 
effect  change  in  juvenile  delinquent 
behavior  (including  addressing  possible 
family  dysfunction],  stabilizing  the 
offender's  behavior  at  home  and  in  the 
community,  promoting  positive 
substitutes  for  antisocial  acts,  and 
implementing  individualized  educational 
plans  for  those  needing  more  than 
mainstream  education  can  afford. 

This  program  offers  an  efficient  and 
effective  alternative  to  the  "too-little"/ 
too-much"'  syndrome  as  k  applies  to 
chronic  status  offenders  and  emergent 
delinquents.  In  lieu  of  probation  alone  or 
residential  treatment,  the  day  care 
program  employs  a  broad  spectrum  of 
counseling  techniques  to  enhance  life 
skills  and  employment  opportunities, 
while  providing  intensive  treatment  for 
pre-  and  post-adjudicatory  delinquents 
and  status  offenders. 

Continuations 

Drug  Abuse  Prevention — Technical 
Assistance  Voucher  Project 

This  project  will  provide  technical 
assistance  to  15-25  neighborhood-based 
organizations  which  have  established 
anti-drug  abuse  projects,  and  will 
enhance  their  capacity  to  serve  high-risk 
youth  and  serious  juvenile  offenders. 
Neighborhood  groups  will  apply  to  the 
grantee  for  vouchers  ranging  from  $1,000 
to  $10,000,  depending  on  their  needs. 
They  will  present  their  own  plans  and 
designs  for  the  requested  technical 
assistance,  which  will  be  evaluated  and 
refined  by  the  grantee.  This  method  of 
delivery  will  allow  these  neighborhood 
groups  to  secure  technical  assistance 
inexpensively  from  sources  that  are 
compatible  with  both  their  programs 
and  their  specific  community 
characteristics. 

Intensive  Community-Based  Aftercare 
Program 

This  program  is  designed  to  develop  a 
juvenile  aftercare  model  which  can  be 
tested  in  the  juvenile  justice  system. 
Under  this  program,  an  assessment  has 


been  completed  and  a  final  draft 
assessment  report  has  been  submitted  to 
OIJDP.  A  model  juvenile  aftercare 
program,  which  builds  on  the 
assessment  material,  is  being  developed; 
related  policies  and  procedures  will  be 
completed  in  the  near  future.  This  next 
stage  of  funding  will  provide  training 
and  technical  assistance  for  up  to  10 
sites  in  the  aftercare  model. 

Reaching  At-Risk  Youth  in  Public 
Housing 

Boys  and  Girls  Clubs  of  America  have 
established  seven  Boys  and  Girls  Clubs 
in  public  housing  across  the  nation 
under  the  existing  cooperative 
agreement  with  OJJDP.  These  programs 
are  designed  to  provide  needed  services 
to  the  high-risk  youth  who  live  in  public 
housing,  thereby  preventing  their 
involvement  in  delinquency,  drug  and 
alcohol  abuse  and  gang  involvement. 
During  Fiscal  Year  1992  additional  sites 
will  be  established  and  training  and 
technical  assistance  will  be  made 
available  to  other  Boys  and  Girls  Clubs 
and  public  housing  authorities  who  wish 
to  establish  Clubs.  Also,  as  part  of  this 
program,  the  Boys  and  Girls  Clubs 
developed  a  curriculum  on  their  targeted 
public  housing  outreach  program  for  the 
Federal  Bureau  of  Investigation's  Drug 
Reduction  Coordinators.  Following  an 
intensive  training  session,  the 
Coordinators  are  now  working  with  the 
Boys  and  Girls  Clubs  in  58  jurisdictions 
to  establish  Clubs  in  public  housing 
projects  or  to  assist  other  Boys  and  Girls 
Clubs  in  activities  in  these  communities. 
The  Department  of  Housing  and  Urban 
Development  will  work  closely  with 
OJJDP  in  this  program. 

The  Congress  of  National  Black 
Churches:  National  Anti-Drug  Abuse 
Program 

The  overall  plan  for  this  program  calls 
for  the  development  and  implementation 
of  a  national  public  awareness  and 
mobilization  strategy  to  address  the 
problem  of  drug  abuse  and  drug  abuse 
prevention  in  targeted  communities 
across  the  United  States.  The  goals  of 
the  national  mobilization  strategy  are  to 
summon,  focus  and  coordinate  the 
leadership  of  the  Black  religious 
community  in  cooperation  with  the 
Department  of  Justice,  other  federal 
agencies  and  organizations  to  help 
mobilize  groups  of  community  residents 
to  effectively  combat  the  severe  supply 
and  demand  problems  of  drug  abuse  and 
drug-related  crime  activities  among 
adults  and  juveniles.  The  program  is 
currently  operating  in  10  cities.  This 
award  will  provide  funding  to  extend 
the  program  in  from  10  to  15  additional 
cities. 


Effective  Strategies  in  the  Extension 
Service  Network,  Phase  II 

The  purpose  of  this  program  is  to 
establish  worthwhile  community 
collaborations  through  training  and 
technical  assistance  provided  by  the 
Extension  Service  Network.  These 
collaborations  will  focus  on  youth 
substance  abuse,  including  impaired 
driving  and  other  delinquent  behavior. 
The  training  and  technical  assistance 
will  be  based  on  the  System-wide 
Response  Planning  Process  (SRPP),  a 
training  curriculum  that  presents  a 
planning  and  organization  strategy 
which  communities  can  use  to  assess 
and  respond  to  their  current  juvenile 
drug  abuse  problems  and  needs.  The 
SRPP  also  provides  information  about 
the  most  promising  system-wide 
technologies  in  drug  abuse  prevention 
and  treatment.  Regional  training  centers 
will  be  established  in  five  states  that 
have  already  implemented  the  process 
in  communities  within  the  states.  Each 
center's  training  program  will  be  defined 
and  established.  Technical  assistance 
resources  and  programs  will  also  be 
established. 

Field-Initiated  Programs 

OJJDP  is  proposing  continuation  of  its 
program  designed  to  increase  the 
capacity  of  state  and  local  governments, 
public  and  private  youth-serving 
agencies,  and  neighborhood 
organizations  or  community  groups  to 
prevent  delinquency,  develop  and  use 
alternatives  to  the  juvenile  justice 
system,  and  improve  the  administration 
of  juvenile  justice.  This  program  will 
provide  competitive  awards  to 
practitioners,  policymakers  and 
researchers  who  have  innovative  ideas 
which  address  areas  that  do  not  fall 
within  the  scope  of  other  proposed 
programs.  The  award  of  these  grants 
will  be  closely  coordinated  with  the 
priorities  of  the  Office  of  Justice 
Programs.  Any  grant  funded  under  this 
program  will  follow  a  regular  cycle  of 
application,  peer  review  and 
competitive  selection. 

Law-Related  Education  (LRE)  * 

OJJDP  has  funded  since  1979  a 
national  law-related  education  (LRE) 
effort.  The  Law-Related  Education 
National  Training  and  Dissemination 
Program  involves  five  national  LRE 
projects  and  programs  which  operate  in 


'Selected  programs  contained  in  this  document 
are  being  funded  at  the  direction  of  Congress  either 
as  amendments  to  the  ||DP  Act  legislation  or 
directions  contained  in  the  Office's  appropriation 
documents.  An  asterisk  identifies  this  and  other 
Congressionally  mandated  programs  contained  in 
this  document. 
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47  States.  The  purpose  of  this  program  is 
to  provide  training  and  materials  to 
State  and  local  school  jurisdictions  to 
encourage  and  guide  them  in 
establishing  LRE  delinquency 
prevention  programs  in  the  curricula  of 
grades  kindergarten  through  12  and  in 
juvenile  justice  settings.  Grantees  will 
beencouraged  to  place  emphasis  on 
drug  abuse  prevention  programs  in 
primary,  middle  and  secondary  schools 
in  minority  communities.  The  major 
components  of  the  program  are: 
Coordination  and  management,  training 
and  technical  assistance,  preliminary 
assistance  to  future  sites,  public 
information,  program  development,  and 
assessment. 

Satellite  Prep  School  and  Early 
Elementary  Schools  for  Privatized  Public 
Housing 

The  purpose  of  this  program  is  to 
establish  an  early  elementary  prep 
school  in  a  public  housing  development 
for  kindergarten  to  fourth  grade 
children.  The  children  who  reside  in 
public  housing  developments  are 
generally  in  need  of  early  childhood 
educational  help  to  prevent  and  deter 
them  from  delinquent  acts  and  drug  and 
alcohol  abuse.  The  Cranston-Gonzales 
National  Affordable  Housing  Act  calls 
for  the  establishment  of  early  childhood 
development  programs  in  public  housing 
developments.  The  initiative  will  utilize 
the  Marva  Collins  {prep  school)  Model 
as  the  structure  for  the  educational 
program.  Marva  Collins  will  provide 
consultation  on  the  program  design, 
development  and  establishment  of  the 
school  and  training  of  teachers  at  the 
prep  school,  to  be  located  on  the 
premises  of  a  public  housing 
development.  The  residents  and  parents 
will  have  input  into  the  developments 
and  operations  of  the  school  to  ensure 
that  educational  programs  such  as 
reading,  math,  language,  etc.,  are 
provided  to  their  children.  The  parents 
will  also  acquire  and/or  improve  their 
own  educational  knowledge  and  skills 
which  may  have  been  omitted  from  their 
prior  educational  development. 
Foundations  such  as  "I  Have  a  Dream" 
and  others  will  be  requested  to  sponsor 
youth  from  this  program  in  obtaining  a 
higher  education  and/or  employment. 
OJJDP  will  also  assist  the  selected 
housing  authority(s)  in  securing 
additional  Federal  government  funding 
and  foundation  funds  for  other  prep 
school  operational  expenses,  as  well  as 
funding  for  the  high  school  education  for 
graduates  of  the  housing  development 
prep  schools.  Fiscal  Year  1992  funds  will 
be  utilized  to  continue  training  and 
technical  assistance  for  existing  site(s) 


and  to  expand  the  number  of  sites.  The 
U.S.  Department  of  Housing  and  Urban 
Development  has  worked  closely  with 
OJJDP  to  develop  and  implement  this 
program  and  the  program  has  been 
coordinated  with  the  U.S.  Department  of 
Education.  This  program  addresses  Goal 
6  of  "Goals  for  America  2000:  The 
President's  Education  Strategy." 

Career  Development 

This  program  gives  high-risk  youths 
an  opportunity  to  assess  their  interest  in 
and  potential  for  careers  in  the  criminal 
justice  system  or  the  National  Park 
Service.  The  purpose  of  Law 
Enforcement  Exploring  is  to  educate  and 
involve  youth  in  police  or  other  justice 
system  operations,  to  interest  them  in 
possible  law  enforcement  careers,  and 
to  build  understanding  between  youth 
and  law  enforcement  personnel.  An 
added  program  component  in  Fiscal 
Year  1990  was  the  introduction  of 
youths  to  career  opportunities  in  the 
National  Park  Service.  The  youths 
participating  in  the  Exploring  program 
render  hands-on  assistance  to  their  host 
agencies  or  organizations  (state  and 
local  police  departments.  U.S.  Park 
Service,  U.S.  Customs,  etc.).  The  youths 
also  receive  hands-on  training  from  their 
host  agencies. 

Partnership  Plan.  Phase  V  (Cities  in 
Schools] 

This  program  is  a  continuation  of  a 
national  school  dropout  prevention 
model  that  is  being  implemented  by 
Cities  In  Schools.  Inc.  (CIS).  CIS 
provides  training  and  technical 
assistance  to  States  and  local 
communities  to  enable  them  to  adapt 
and  implement  the  CIS  dropout 
prevention  model.  The  model  focuses 
social,  employment,  mental  health  and 
other  resources  on  high-risk  youths  and 
their  families  at  the  school  level. 
Individualized  plans  are  developed  for 
each  youth,  and  needed  remedial 
education,  social  and  other  services  are 
provided  to  the  youths  and  their 
families.  This  program  is  jointly  funded 
by  OJJDP  and  the  Departments  of  Labor, 
and  Health  and  Human  Services  and 
Commerce. 

Community-Based  Policing  and  Police 
Effectiveness 

$772,000 

Continuations 

Juvenile  Justice  Trainmg  for  Law 
Enforcement  Personnel  (Glynco) 

This  project  provides  technical 
assistance  and  training  to  promote  a 


better  understanding  of  the  juvenile 
justice  system  to  Federal  State  and  local 
law  enforcement  agencies.  Five  training 
programs  are  offered  through  this 
project,  namely:  Police  Operations 
Leading  to  Improved  Children  and 
Youth  Services  (POLICY)  which  has  two 
components:  Policy  I  introduces  law 
enforcement  executives  to  management 
strategies  in  order  to  integrate  juvenile 
services  into  the  mainstream  of  their 
operations,  while  Policy  II  helps  mid- 
level  managers  build  on  these  strategies 
and  demonstrates  step-by-step  methods 
to  improve  police  productivity  in  the 
juvenile  justice  area.  The  Child  Abuse 
and  Exploitation  Investigative 
Techniques  program  provides  law 
enforcement  officers  with  state-of-the- 
art  approaches  for  building  a  case 
against  those  individuals  charged  with 
child  abuse,  sexual  exploitation,  or  the 
abduction  of  children.  Managing 
Juvenile  Operations  provides  a  series  of 
training  programs  for  police  executives 
which  demonstrate  simple,  yet  elective 
methods  to  increase  departmental 
efficiency  and  effectiveness  by 
integrating  juvenile  services  Into  the 
mainstream  of  police  activity.  School 
Administrators  for  Effective  Police, 
Probation,  and  Prosecutors  Operations 
Leading  to  Improved  Children  and 
Youth  Services  (SAFE  POLICY)  brings 
together  the  chief  executives  of  schools, 
law  enforcement,  prosecution,  and 
probation  to  promote  interagency 
cooperation  and  coordination  in  dealing 
with  youth-related  problems. 

Training  in  Cultural  Differences  for  Law 
Enforcement  Officials 

The  purpose  of  this  program  is  to 
provide  law  enforcement  and  other 
juvenile  justice  officials  with  specialized 
training  relative  to  racial,  cultural  and 
ethnic  issues.  The  program  will  be 
designed  to  help  prevent  disparate 
treatment  of  minority  youth  by  the 
juvenile  justice  system,  and  enhance  the 
safety  of  juvenile  justice  personnel 
working  in  minority  communities.  The 
end-product  will  be  an  expertly 
designed  curriculum  which  can  be 
adapted  for  use  in  a  broad  range  of 
juvenile  justice  training  programs.  In 
developing  the  training  modules,  the 
grantee  will  work  in  consultation  with 
several  current  OJJDP  grantees  which 
provide  training,  such  as  the  Federal 
Law  Enforcement  Training  Center,  the 
National  Council  of  Juvenile  and  Family 
Court  Judges,  the  National  Institute  of 
Corrections,  and  the  American 
Probation  and  Parole  Association. 
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Drug  Twitiii)^ 
$3004)00 

Continuations 

Drug  Testing  Guidelines 

The  primary  purpose  of  this  pro)ect  is 
to  develop  a  comprehensive  curriculum 
in  close  coordination  with  the  National 
Institute  of  Justice,  consisting  of  drug 
identification,  screening  and  testing 
which  will  assist  juvenile  justice 
systems  in  educating  policymakers  and 
training  managers  through  training  and 
technical  assistance.  This  program, 
'Training  and  Technical  Assistance 
Curriculum  for  Drug  Identificabon, 
Screening  and  Testing  in  the  Juvenile 
justice  System."  offers  a  plan  for 
providing  training  and  technical 
assistance  to  selected  juvenile  justice 
systems  throughout  the  country. 

Testing  Juvenile  Detainees  for  Illegal 
Drug  Use 

The  intent  of  this  program  is  to  assess, 
develop,  test,  and  disseminate 
information  on  new  and  innovative 
approaches  to  test  for  illegal  drug  use 
among  juvenile  detainees.  The  purpose 
of  the  program  is  to  improve  resource 
allocation  and  treatment  services  for 
youth  in  detention  by  developing  more 
accurate  and  complete  information  on 
the  use  of  illegal  drugs.  The  world  of 
drug  testing  is  technical  and  complex,  as 
are  the  issues  revolving  around  the 
decision  to  test  juveniles  for  illegal  drug 
use.  OIJDP  has  recognized  the 
complexity  of  the  situation  and 
embarked  on  this  initiative,  among 
others,  to  provide  guidance  and 
leadership  to  the  field  in  this  area. 

A  comprehensive  drug  testing  model 
should  address  identification  and 
screening,  the  testing  procedure  itself, 
and  the  use  of  the  results  by  the 
detention  programs,  as  well  as  other 
parts  of  the  juvenile  justice  system.  In 
developing  the  model  certain  basic 
questions  should  be  addressed: 

a.  Why  test  for  illegal  drugs? 

b.  Who  should  be  tested? 

c.  When  should  testing  take  place? 

d.  What  is  the  most  appropriate 
technology  for  testing? 

e.  How  should  the  results  of  the  tests 
be  used?  Moreover,  correctional 
personnel  need  training  in  drug  testing 
policies  and  procedures. 

Victims 

$1.2754»0 

Continuations 

Permanent  Families  for  Abused  and 
Neglected  Children* 

•This  is  a  national  pro|ect  to  prevent 
unnecessary  foster  care  placement  of 


abused  and  neglected  children,  to 
reunify  the  families  of  children  already 
in  care,  and  to  ensure  permanent 
adoptive  homes  when  reunification  is 
impossible.  The  purpose  of  this  project 
is  to  ensure  that  foster  care  is  utilized 
only  as  a  last  resort  and  temporary 
solution  for  children.  Accordingly,  the 
project  is  designed  to  ensure  that 
government's  responsibility  to  children 
in  foster  care  is  duly  acknowledged  by 
all  appropriate  disciplines.  The  project 
will  continue  to  call  upon  judges,  social 
service  personnel,  citizen  volunteers, 
attorneys,  and  others  to  recognize  and 
resolve  the  problems  of  children  in 
foster  care.  Project  activities  include 
national  training  programs  for  judges, 
social  service  personnel,  citizen 
volunteers  and  others  in  the  Reasonable 
Efforts  Provision  of  42  U.S.C  871(a)(15); 
training  in  selected  Lead  States;  and 
development  of  model  questions  to 
guide  risk  assessment. 

Advocacy  for  Abused  and  Neglected 
Children* 

The  National  Court  Appointed  Special 
Advocates  Association  (NCASAA) 
provides  training  and  technical 
assistance  to  local  and  statewide 
programs.  It  assists  in  program 
development;  advocates  for  the  best 
interest  of  abused  and  neglected 
children;  publicizes  the  Court  Appointed 
Special  Advocate  (CASA)  concept 
which  helps  recruit  volunteers;  develops 
management  systems  and  standards  to 
improve  local  CASA  operations: 
provides  a  resource  library  and  resource 
services;  gathers  and  publishes 
information  about  the  needs  of  the 
CASA  network  and  operation;  develops 
cooperative  relationships  with  other 
national  and  regional  organizations;  and 
performs  a  variety  of  related  services  in 
furtherance  of  its  goal  of  assuring  that 
every  child  who  needs  one  has  a  CASA. 
There  are  now  412  CASA  programs  in  47 
States,  with  15,000  volunteers.  There  are 
12  statewide  programs  mandated  and 
State-funded,  and  23  State  associations 
and  networks  offering  support  services 
to  their  State's  program. 

The  Investigation  and  Prosecution  of 
Child  Abuse 

This  program  is  designed  to  provide 
training  and  technical  assistance  to 
prosecutors  and  related  professionals  on 
the  subject  of  child  abuse  prosecution. 
The  project  also  serves  as  a 
clearinghouse  for  child  abuse 
prosecution  issues.  The  trial  manual 
entitled  "The  Investigation  and 
Prosecution  of  Child  Abuse"  will  be 
updated  and  republished.  Case  law  on 
issues  of  child  abuse  prosecution  will 
also  be  updated  and  made  available 


through  the  clearinghouse.  At  least  one 
National  training  event  will  be  held,  and 
the  recipient  will  also  participate  in 
several  State-level  training  sessions 
during  the  supplemental  grant  period. 

Information  Systems.  Support  and 
Statistics 

$4,815,802 

Continuations 

National  Juvenile  Court  Data  Archive 

This  program  collects,  processes, 
analyzes,  and  disseminates  available 
data  concerning  the  nation's  juvenile 
courts.  The  Archive  collects  automated 
data  and  published  reports  from  juvenile 
courts  throughout  the  nation.  Using  the 
automated  data,  the  Archive  produces 
comprehensive  reports  on  the  activities 
of  the  juvenile  courts.  These  reports 
examine  resources  expended,  referral, 
offenses,  intake,  and  disposition.  These 
reports  also  examine  specialized  topics 
such  as  minorities  in  juvenile  courts, 
gang-related  offenses,  or  other  specific 
offense  categories.  The  Archive  also 
provided  direct  assistance  to 
jurisdictions  in  analyzing  their  juvenile 
court  data,  yielding  better  case  flow 
management  and  more  effective 
allocation  of  resources. 

Juvenile  Justice  Data  Resources 

This  program  will  address  the  need  to 
increase  the  availability  of  juvenile 
justice  data  sets  and  to  improve  OJJDP's 
analytic  capability.  In  order  to  make  the 
data  more  widely  available,  this  project 
will  assure  that  data  are  understandable 
and  accurate,  or  "clean."  This  project 
will  also  ensure  that  the  data  are  fully 
documented  to  be  of  use  to  researchers 
and  others.  OJJDPs  computing 
capability  will  provide  the  basis  for  . 
cross  analysis  of  data  sets  and  add  to 
the  basic  knowledge  and  understanding 
necessary  for  improved  policy  decisions. 
Improved  computer  capabilities  will 
give  OJJDP  access  to  past  data  sets  thus 
permitting  the  study  of  trends.  Computer 
access  will  also  support  the  Fellowship 
Program,  which  is  likely  to  involve  data 
analysis. 

Juveniles  Taken  Into  Custody  and 
Research  Program  on  Juveniles  Taken 
Into  Custody 

This  continuing  statistical  program 
produces  an  annual  report  to  OJJDP  and 
the  Congress  containing  a  detailed 
sununary  and  analysis  of  the  most 
recent  data  available  regarding  the 
numbers  and  characteristics  of  juveniles 
taken  into  custody.  A  major  objective  of 
this  program  is  to  develop  individual- 
based  data  collection  systems  that  are 


UMI 


Federal  llegister  /  Vol.  56,  No.  187  /  Thursday.  September  26.  1991  /  Notices 


49001 


more  responsive  to  the  statutory 
requirements  and  the  needs  of  the  field. 

Children  in  Custody  Census 

This  biennial  census  of  public  and 
private  juvenile  detention  and 
correctional  facilities  is  conducted  by 
the  Census  Bureau  to  describe  the 
subject  facihties  in  terms  of  their 
resident  populations  as  well  as  their 
programs  and  physical  characteristics. 

Juvenile  Justice  Statistics  and  Systems 
Development 

The  purpose  of  this  program  is  to 
improve  national  and  sub-national  (state 
and  local]  statistics  on  juvenile  justice 
as  well  as  decision  making  and 
management  information  systems  (MIS) 
within  the  juvenile  justice  system.  The 
project  is  divided  into  two  tracks,  the 
National  Statistics  Track  (NST)  and 
Systems  Development  Track  (SDT).  The 
NST  will  help  formulate  a 
comprehensive  National  Juvenile  Justice 
Statistics  program  that  will  include  a 
series  of  regular  reports  on  the  extent 
and  nature  of  juvenile  offending  and 
victimization  and  the  justice  systems 
response.  A  major  product  will  be  a 
Report  to  the  Nation  on  Juvenile  Crime 
and  Victimization.  The  SDT  will  assess 
juvenile  justice  agencies'  decision 
making,  needs  and  capabilities  to 
generate  and  use  information;  develop 
models  for  decision  making  and  related 
MIS;  and  develop  and  provide  training 
and  technical  assistance  to  promote  the 
adoption  of  model  systems  in  test  sites. 

Study  to  Evaluate  Conditions  in  Juvenile 
Detention  and  Correctional  Facilities 

This  national  study  of  conditions  of 
confinement  in  juvenile  facilities  will 
give  facility  administrators,  agency 
directors,  state  policymakers  and 
Congress  a  systematic  overview  of  the 
field.  The  study  has  involved  a  review 
and  assessment  of  secure  juvenile 
detention  centers,  reception  and 
diagnostic  centers,  training  schools, 
farms,  ranches,  and  camps  operated  by 
public  and  private  agencies  in  all  fifty 
states.  State  and  local  officials  will  be 
able  to  use  the  information  from  the 
study  to  refine  their  programs,  services, 
facilities  and  policies  and  to  provide 
better  information  on  conditions  of 
confinement  and  quality  of  life  linked  to 
overcrowding.  A  major  product  of  this 
study  will  be  a  summary  of  the  results 
and  a  report  to  Congress  on  the 
conditions  existing  within  juvenile 
detention  and  correctional  facilities, 
including  recommendations  for  the 
improvement  of  those  conditions. 


Juvenile  Justice  Clearinghouse 

The  Clearinghouse  provides  support 
services  to  OJJDP  in  preparing  the 
Office's  publications;  collecting, 
synthesizing,  and  disseminating 
information  on  all  aspects  of  juvenile 
delinquency;  and  preparing  specialized 
responses  to  information  requests  from 
the  juvenile  justice  field.  A  toll-free 
number  is  maintained  for  information 
requests. 

National  Coalition  of  State  Juvenile 
Justice  Advisory  Groups* 

The  National  Coalition  of  State 
Juvenile  Justice  and  Delinquency 
Prevention  Advisory  Groups  was 
established  in  1983  as  an  organization 
that  would  support  and  facilitate  the 
purposes  and  functions  of  state  juvenile 
justice  and  delinquency  prevention 
groups.  In  1984  Congress  also  required 
the  National  Coalition  to  prepare  and 
submit  an  Annual  Report  to  the 
President,  the  Congress,  and  the  OJJDP 
Administrator  which  reviews  Federal 
policies  regarding  juvenile  justice  and 
delinquency  prevention.  The  Coalition  is 
also  authorized  to  disseminate 
information,  data,  standards,  and 
advanced  techniques. 

OJJDP  Technical  Assistance  Support 
Contract 

The  purpose  of  this  project  is  to 
provide  technical  assistance  and 
support  to  OJJDP.  the  National  Institute 
for  Juvenile  Justice  and  Delinquency 
Prevention.  OJJDP  grantees,  and  the 
Coordinating  Council  on  Juvenile  Justice 
and  Delinquency  Prevention  on  all 
research,  program  development, 
evaluation,  training,  and  research 
activities. 

Telecommunications  Technology  for 
Training  and  Information  Dissemination 

The  purpose  of  this  program  is  to  take 
advantage  of  the  newly  developed 
technology  of  satellite  communications 
by  examining  the  feasibility  of  using  this 
medium  for  the  training  and 
dissemination  activities  of  OJJDP.  Funds 
under  this  program  would  support  a 
feasibility  study  to  determine  (1)  what 
programs  currently  being  implemented 
by  OJJDP  would  best  lend  themselves  to 
satellite  technology,  (2)  what  modes  of 
the  technology  (i.e..  teleconferencing, 
closed  circuit  satellite  television,  etc.) 
would  best  suit  the  needs  of  our  target 
audiences  and  the  government,  and  (3) 
what  cost  benefits  the  agency  could 
reap  through  application  of  satellite 
communications.  Additionally,  the 
program  would  fund  one  pilot  project  as 
a  demonstration  effort  to  gather 
additional  information  on 


implementation  issues,  reaction  of  the 
field,  and  assessment  of  the  medium  for 
training  and  dissemination  activities  of 
OJJDP. 

Prosecution/ Adjudication 
$3,292,000 

New  Programs 

Improvement  in  Correctional  Education 
for  Juvenile  Offenders 

The  primary  purpose  of  this  program 
is  to  assist  juvenile  corrections 
administrators  in  planning  and 
implementing  educational  services  for 
detained  and  incarcerated  juvenile 
offenders.  This  will  be  accomplished  by 
the  development  of  minimum 
educational  standards  and  specific 
approaches  to  improving  correctional 
education.  OJJDP  will  seek  joint  funding 
for  the  program  from  the  Department  of 
Education. 

Court  Management  Training 

The  purpose  of  this  training  is  to 
develop  and  enhance  skills  of  juvenile- 
court  personnel  who  manage  the  day-to- 
day operations  of  juvenile  court  intake, 
detention  facilities,  juvenile  court 
processing,  and  juvenile  court  data 
systems.  "The  focus  will  be  upon 
improved  development  and  functioning 
of  these  systems  within  the  juvenile 
court  through  upgrading  skills  of 
management  staff.  Follow-on  technical 
assistance  will  be  available  through  one 
of  the  existing  Training,  Development 
and  Technical  Assistance  supported 
projects. 

A  Study  To  Examine  the  Delay  in 
Juvenile  Sanctions 

The  problems  created  by  delays  in 
juvenile  treatment  and  sanctions  are  not 
well  documented  because  of  the  lack  of 
research.  Since  the  Supreme  Court 
decision  in  In  Re  Gault.  387  U.S.  1  (1969). 
procedural  requirements  in  juvenile 
hearings  have  become  more  formal. 
Crowded  civil  and  criminal  calendars 
often  delay  juvenile  hearings.  The 
decision  in  United  States  v.  Furey,  500 
F.2d  338  (2d  Cir.  1974),  and  a  number  of 
State  cases  have  held  that  juveniles 
have  a  constitutional  right  to  a  speedy 
trial.  In  line  with  this  right,  the  Institute 
of  Judicial  Administration  and  the 
American  Bar  Association  published 
Standards  for  Juvenile  Justice  in  1977 
that  recommended  ideal  time  limits  for 
juvenile  systems  to  function 
appropriately  and  effectively.  Delays, 
directly  and  many  times  adversely, 
affect  juveniles  and  are  also  wasteful  of 
judicial  resources.  OJJDP  proposes  to 
fund  a  study  to  determine  the  extent  of 
unnecessary  delays  and  whether  they 
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are  excessive;  the  cause  of  the  delays; 
and  their  effect  on  the  juveniles  and 
system  administration.  As  a  result, 
recommendations  will  be  offered  for 
improvement. 

Juvenile  Justice  Personnel  Improvement 

The  purpose  of  this  applied  research 
program  is  to  raise  the  quality  of  the  key 
juvenile  justice  personnel,  such  as 
probation  officers  and  detention  and 
corrections  counselors,  who  have  direct 
one-on-one  contact  with  juveniles  on  an 
on-going  basis.  Juvenile  justice  succeeds 
or  fails  as  a  result  of  the  highly 
interpersonal  relations  that  are 
established  by  these  professionals. 
Unfortunately,  turnover  rates  among 
these  professionals  are  excessively  high. 
The  obvious  effects  of  such  turnover  are 
disruption  on  administration  and 
increasing  costs  of  recruitment  and 
training.  However,  of  possibly  greater 
seriousness  are  the  effects  of  the 
juveniles  who  are  confused  by  a 
succession  of  youth  workers.  Many  of 
these  youth  have  begun  to  form 
meaningful  relationships  with  a  juvenile 
justice  professional  only  to  be  abruptly 
placed  with  a  different  person.  Despite 
the  high  turnover  rates,  there  are 
capable  and  experienced  staff 
professionals  who  stay,  are  satisfied, 
and  do  excellent  work.  The  object  of 
this  program  is  to  learn  how  to  increase 
the  number  of  professionals  who 
achieve  such  stability  and  longevity  in 
their  careers. 

The  initial  project  will  include  an 
assessment  of  the  descriptions  of  the 
functions,  knowledge,  and  skill 
requirements  of  these  personnel.  A 
study  of  turnover  rates  in  a 
representative  sample  of  jurisdictions 
and  agencies  will  be  initiated.  The  goal 
of  the  overall  program,  which  will  be 
completed  in  a  continuation,  will  be  the 
development  of  guides  for  the 
implementation  of  personnel  programs 
that  will  result  in  the  recruitment  and 
retention  of  competent  and  satisRed 
personnel. 

Continuations 

Juvenile  Court  Training* 

The  primary  purpose  of  this  project  is 
to  allow  the  National  Council  of  Juvenile 
and  Family  Court  Judges  to  continue  to 
refine  the  training  presently  offered  and 
to  provide  technical  assistance.  The 
training  objectives  are  to  supplement 
law  school  curricula,  provide  judges 
with  current  information  on 
developments  in  juvenile  and  family 
case  law  and  make  available  options  for 
sentencing  and  treatment.  SpeciRcally, 
emphasis  will  be  placed  on  the  areas  of 
drug  testing,  gangs  and  violence. 


intermediate  sanctions,  aa  well  as 
responding  to  the  problems  of 
unemployability,  illiteracy  and  family 
dysfunction.  This  project  will  provide 
foundation  training  both  to  newly 
elected  or  appointed  judges  and  to 
experienced  judges  who  have  been 
recently  assigned  to  the  juvenile  or 
family  court  bench. 

Technical  Assistance  to  the  Juvenile 
Courts* 

The  National  Center  for  Juvenile 
Justice  (NCJJ)  is  the  research  division  of 
the  National  Council  of  Juvenile  and 
Family  Court  Judges.  Serving  as  a  direct 
resource  for  the  members  of  the  Council, 
the  NCJJ  provides  valuable  technical 
assistance  to  juvenile  court 
practitioners.  Modes  of  assistance 
include  off-site  consultation,  cross-site 
consultation,  and  on-site  consultation. 
The  work  force  for  this  project  includes 
staff  at  the  Center,  along  with  juvenile 
court  judges  who  are  members  of  the 
Council.  The  general  areas  to  which 
assistance  will  be  provided  include: 
court  administration  and  management, 
program  development,  court  decision 
making,  legal  opinions,  due  process,  and 
case  law.  Emphasis  will  be  placed  on 
intermediate  sanctions  such  as  boot 
camps,  and  on  appropriate  dispositional 
alternatives  for  handling  juveniles 
involved  in  gang  activity. 

Improving  Literacy  Skills  of 
Institutionalized  Juvenile  Delinquents 

Many  juvenile  delinquents  in 
correctional  institutions  have  a  serious 
need  to  develop  basic  reading  and 
writing  skills.  This  program  will  improve 
the  literacy  levels  of  juvenile  residents 
in  these  facilities  while  creating  a 
national  network  of  trained  reading 
teachers  and  volunteers  available  to 
juvenile  correctional  facilities.  The 
program  will  include  training,  technical 
assistance,  and  development  of 
curricula  for  use  by  staff  of  detention 
and  corrections  facilities.  The  program 
should  improve  correctional  education 
and  the  delivery  of  appropriate  services 
to  incarcerated  juveniles.  This  program 
will  be  coordinated  with  the  Department 
of  Education. 

Improving  Conditions  of  Confmement: 
Training  for  Juvenile  Corrections  Staff 

OJJDP  will  continue  the  development 
of  a  comprehensive  training  program  for 
juvenile  corrections  and  detention  staff 
through  an  interagency  agreement  with 
the  National  Institute  of  Corrections 
(NIC).  The  program  is  being  designed  to 
develop  a  core  curriculum  to  provide 
training  for  juvenile  corrections  and 
detention  administrators  and  mid-level 
management  personnel  in  such  areas  as 


drug  testing  and  gang  activity  and 
overcrowding.  When  appropriate,  some 
existing  curriculum  may  be  adopted  to 
the  needs  of  juvenile  correctional 
personnel.  The  development  of  a  core 
curriculum  for  juvenile  corrections  and 
detention  training  will  build  upon  the 
national  needs  assessment  of  juvenile 
corrections  training  needs  to  be 
conducted  by  the  NIC  in  May  1991.  The 
agreement  with  the  NIC  will  insure  that 
beyond  the  development  of  the  core 
curriculum  and  implementation  of  the 
training,  additional  opportunities  will  be 
made  available  for  juvenile  corrections 
and  detention  personnel.  It  is 
anticipated  that  the  juvenile  corrections 
core  training  will  be  conducted  at  the 
NIC  Academy  and  that  the  more  issue- 
oriented  training  will  be  done  regionally. 

Juvenile  Justice  Training  for  Prosecutors 

This  project's  activities  include 
designing  and  implementing  policy 
development  workshops  for  chief 
prosecutors,  and  for  juvenile  unit  chiefs 
in  prosecutor's  offices,  to  support  their 
role  in  the  juvenile  court  processing  of 
delinquents,  including  offenders. 
Materials  will  be  collected  for  the 
preparation  of  a  training  manual  on 
poUcy  issues  pertaining  to  the 
prosecution  of  juvenile  offenders.  The 
project  will  also  continue  to  issue  a 
newsletter.  To  date,  the  National 
District  Attorneys  Association  has 
presented  five  highly  rated  workshops 
designed  to  expand  prosecutor 
involvement  in  juvenile  justice.  The 
training  provided  by  the  project 
addresses  organizational  leadership, 
management,  and  change.  A  major  goal 
of  the  project  is  to  make  juvenile 
matters  a  priority  concern  in 
prosecutors'  offices. 

Training  and  Technical  Assistance  for 
Juvenile  Detention  and  Corrections 
Agencies 

This  project  will  continue  to  provide 
technical  assistance  and  training  to 
juvenile  correctional  and  detention 
agencies.  It  will  also  provide  a  national 
forum  on  juvenile  corrections  to  include 
representatives  from  the  juvenile  court 
judges  and  juvenile  probation  offices; 
develop  a  juvenile  facility  construction 
handbook;  develop  a  behavior 
management  training  package;  and 
complete  the  development  of  standards 
for  all  juvenile  justice  facilities. 
Emphasis  will  be  placed  on  intermediate 
sanctions  for  handling  juveniles 
involved  in  drug-related  offenses  and 
gang  activities. 
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Iiivenile  Corrections  Industries  Venture 
Program 

The  purpose  of  this  program  is  to 
assist  juvenile  corrections  agencies  in 
establishing  joint  ventures  with  private 
businesses  and  industries  in  order  to 
provide  new  opportunities  for  the 
vocational  training  of  juvenile  offenders. 


The  grantee  has  performed  an 
assessment  of  corrections  industries 
ventures  programs,  developed  a  policies 
procedures  manual,  and  produced 
training  technical  assistance  materials. 
It  is  now  in  the  process  of  selecting  four 
to  eight  juvenile  corrections  agencies  to 
participate  in  the  training  and  technical 
assistance  on  the  corrections  venture 


models.  The  Fiscal  Year  1992  funding 

will  increase  the  number  of  sites 

receiving  training  and  technical 

assistance. 

Robert  W.  Sweet,  |r.. 

Administrator.  Office  of  Juvenile  Jv.<'*;z-  and 

Delinquency  Prevention. 

[FR  Doc.  91-23161  Filed  9-2S-P'.;  V4->  am) 

WIUNQ  COOC  44t0-1»-« 


VOL 
5  6 


ISS 


1991 


UMI 


Thursday 
September  26,  1991 


Part  IX 


Department  of 
Transportation 


Coast  Guard 


33  CFR  Parts  130,  131,  132,  and  137 
Financial  Responsibility  for  Water 
Pollution  (Vessels);  Notice  of  Proposed 
Rulemaicing 


49006  Federal  Register  /  Vol.  56,  No.  187  /  Thursday.  September  26.  1991  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  130, 131, 132,  and  137 

(CGO  91-005] 

RIN2115-AD76 

Financial  Responsibility  for  Water 
Pollution  iVessels) 

aqency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
regulations  to  implement  the  provisions 
concerning  financial  responsibility  for 
vessels  in  the  Oil  Pollution  Act  of  1990 
and  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  as  amended  (Acts).  These 
provisions  require  owners  and  operators 
of  vessels  over  300  gross  tons  (with 
certain  exceptions)  to  establish  and 
maintain  evidence  of  insurance  or  other 
evidence  of  financial  responsibility 
sufficient  to  meet  their  potential  liability 
under  the  Acts  for  discharges  or 
threatened  discharges  of  oil  or 
hazardous  substances.  The  proposed 
regulations  are  administrative  in  nature 
and  concern  procedures  for  evidencing 
financial  responsibility. 
DATES:  Comments  must  be  received  on 
or  before  November  25. 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary,  Marine 
Safety  Council  {G-LRA-2/3406)  (CGD 
91-005),  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  SW.,  Washington. 
DC  2059^-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406.  U.S. 
Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Robert  M.  Skall.  National  Pollution 
Funds  Center.  (703)  235-^704. 
SUPf>LEMENTARY  INFORMATION:  The 
Coast  Guard  encourages  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  data,  views,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  91-005)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Any  person  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 


The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  and  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Robert 
M.  Skall,  Project  Manager,  and  Mr. 
Stephen  H.  Barber,  Project  Counsel. 

Background  and  Purpose 

On  August  18. 1990.  the  President 
signed  into  law  the  Oil  Pollution  Act  of 
1990  (Pub.  L.  101-380;  33  U.S.C.  2701  et 
seq.)  (OPA).  Under  Federal  law  before 
that  date,  several  statute  dealt  with  the 
issue  of  oil  spill  liability  and 
compensation.  Each  was  different  and 
inadequate  in  scope.  To  remedy  this 
situation.  OPA  repealed  or  superseded 
certain  oil  spill  liability  provisions  under 
the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1321)  (FWPCA).  title  lU  of  the 
Outer  Continental  Shelf  Lands  Act 
Amendments  of  1978  (43  U.S.C.  1814) 
(OCSLAA).  the  Trans-Alaska  Pipeline 
Authorization  Act  (43  U.S.C.  1653) 
(TAPAA).  and  the  Deepwater  Port  Act 
of  1974  (33  U.S.C.  1517)  (DPA).  The 
financial  responsibility  provisions  of 
those  Acts  (i.e.  the  provisions  requiring 
vessel  owners  and  operators  to  maintain 
evidence  of  financial  responsibility 
sufficient  to  meet  their  potential  liability 
under  each  of  those  Acts)  were  replaced 
by  a  single  financial  responsibility 
regime  under  section  1016  of  OPA  (33 
U.S.C.  2716).  This  new  regime  is  keyed 
to  the  broader  liability  of  OPA. 

In  addition  to  OPA,  which  is  limited  to 
oil,  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (42  U.S.C.  9601  et  seq.)  (CERCLA  or 
"Superfund")  also  concerns  pollution 
liability  and  compensation.  CERCLA 
also  establishes  a  financial 
responsibility  regime,  but  concerns 
hazardous  substances,  rather  than  oil. 
The  Conference  Report  on  OPA  (H.R. 
101-653.  p.  120)  states: 

To  avoid  undue  administrative  burdens, 
the  regulations  for  financial  responsibility  for 
vessels  should  be  consolidated,  wherever 
possible,  with  those  under  other  Federal 
statutes.  In  this  manner,  only  one  certificate 
would  be  required  for  vessels  to  meet  the 
requirements  for  financial  responsibility  for 
the  statutes  consolidated  by  this  Act  and 


other  pollution  laws  such  as  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  of  1980. 

This  rulemaking,  therefore,  would 
consolidate  financial  responsibility 
requirements  for  vessels  under  both 
OPA  and  CERCLA  and  develop 
consolidated  methods  for  evidencing 
financial  responsibility  under  both  OPA 
and  CERCLA.  It  would  allow  the 
issuance  of  a  single,  unified  Certificate 
of  Financial  Responsibility  (COFR)  for 
vessels,  replacing  the  separate 
certificates  and  financial  responsibility 
regimes  under  the  FWPCA,  OCSLAA, 
TAPAA.  and  DPA.  This  new,  unified 
Certificate  and  regime  would  also  make 
it  unnecessary  for  a  separate  Certificate 
and  regime  under  CERCLA.  In  effect, 
this  proposed  rule  would  alleviate  the 
need  for  five  separate  sets  of  regulations 
and  certificates  and  for  the 
accompanying  paperwork  burden  on 
government  and  industry. 

Continuation  of  Present  Regulations       <, 

Section  1016(h)  of  OPA  (33  U.S.C. 
2716(h))  states  that  financial 
responsibility  regulations  under  acts 
repealed  or  superseded  by  OPA  remain 
in  effect  until  superseded  by  new 
regulations  issued  under  OPA. 
Therefore,  the  financial  responsibility 
requirements  in  33  CFR  part  130 
(FWPCA).  33  CFR  part  131  (TAPAA).  33 
CFR  part  132  (OCSLAA).  and  33  CFR 
part  137  (DPA)  remain  in  effect.  (There 
are  no  vessel  financial  responsibility 
regulations  issued  specifically  under 
CERCLA.)  Vessels  presently  subject  to 
one  or  more  of  these  parts  must  continue 
to  comply  with  them  until  the  effective 
date  of  the  final  rule  under  this 
rulemaking. 

Even  after  the  effective  date  of  the 
final  rule,  certain  of  the  new 
requirements  (e.g.,  new  application 
forms  and  fees)  could  be  waived 
temporarily  to  avoid  unnecessary 
disruption  of  commerce  and  the  burden 
on  vessel  operators.  Operators  with  a 
valid  FWPCA  certificate  issued  before 
the  effective  date  of  the  final  rule  could 
be  allowed  to  use  the  FWPCA  certificate 
until  it  expires,  if  evidence  of  financial 
responsibility  sufficient  to  meet  OPA 
and  CERCLA  requirements  is 
established  and  maintained. 

The-Coast  Guard  specifically  requests 
comments  on  methods  of  easing  the 
transition  to  new  regulations. 

Requirements  for  certificates  of 
financial  responsibility  for  offshore 
facilities  under  OPA  are  not  included  in 
this  rulemaking. 


UMI 
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Discussion  of  Proposed  Changes 

Under  this  proposal.  33  CFR  parts  130. 
131.  and  132  and  subpart  D  of  part  137 
concerning  vessel  financial 
responsibility  under  FWPCA.  TAPAA. 
OCSLAA.  and  DPA  for  water  pollution 
would  be  removed.  A  new  part  130  with 
the  vessel  financial  responsibility 
requirements  under  both  OPA  and 
CERCLA  would  be  substituted.  The 
procedures  for  applying  for  a  Certificate 
and  the  methods  for  establishing 
evidence  of  financial  responsibility 
under  the  existing  regulations  remain, 
for  the  most  part,  unchanged  in  this 
proposal 

Although  section  1016(e)  OPA 
includes  a  letter  of  credit  as  a  possible 
method  of  establishing  fmancial 
responsibility,  section  108(a)  of  CERCLA 
does  not.  Exploration  of  the  use  of 
letters  of  credit  as  evidence  of  financial 
responsibility  under  the  FWPCA  was 
not  encouraging.  Letters  of  credit  are  of 
questionable  value  for  the  purposes  of 
financial  responsibility  under  OPA  and 
CERCLA  and  therefore  are  not  being 
proposed.  The  use  of  insurance,  surety 
bonds,  guarantees,  and  self-insurance 
has  met  the  needs  of  industry.  No 
additional  methods  are  being  proposed. 
However,  the  Coast  Guard  encourages 
comments  on  how  letters  of  credit  could 
be  used  as  evidence  of  financial 
responsibility. 

The  addresses  and  telephone  numbers 
of  the  offices  of  the  National  Pollution 
Funds  Center  (NPFC)  are  indicated  as 
"TO  BE  DEVELOPED"  throughout  these 
proposals.  The  NPFC  has  recently 
relocated  from  its  temporary  location  at 
Coast  Guard  Headquarters  in 
Washington  DC  to  4200  Wilson 
Boulevard,  Suite  1000,  Arlington. 
Virginia  22203-1804.  For  submitting 
comments  and  obtaining  information  on 
this  rulemaking,  see  the  "ADDRESSES" 

and  "FOR  FURTHER  INFORMATION 
CONTACT"  sections  of  this  preamble. 

OPA  provides  an  exception  not  found 
in  the  FWPCA.  The  FWPCA  excluded  a 
non-self-propelled  "barge"  that  does  not 
carry  oil  as  cargo  or  fuel  from  the 
requirement  to  establish  and  maintain 
evidence  of  financial  responsibihty. 
Section  1016(a)(1)  of  OPA  excludes  a 
non-self-propelled  "vessel"  that  does 
not  carry  oil  as  cargo  or  fuel.  In  this 
proposal,  the  Coast  Guard  considers 
"non-self-propelled  vessels"  to  mean 
"barges".  This  construction  also  is 
consistent  with  a  similar  exception  in 
CERCLA.  Therefore,  the  exception  in 
proposed  §  130.1(a)(2)(ii)  refers  to 
"barges". 

This  proposal  would  reduce  the 
existing  economic  burden  on  operators 
of  certain  barges  that  are  not  tank 


vessels.  Operators  who  currently  must 
bear  the  expense  of  obtaining  individual 
certificates  and  paying  certification  fees 
for  each  such  barge  (deck  barges, 
hopper  barges,  etc.),  when  subject  to 
financial  responsibility  requirements, 
would  be  relieved  of  those  burdens.  A 
single  Fleet  Certificate  would  be  issued 
in  such  cases,  and  a  certified  copy 
would  be  carried  on  each  barge. 

Proposed  S  130.13  shows  an  increase 
in  the  application  and  certification  fees 
from  $75.00  and  $40.00  to  $150.00  and 
$80.00.  respectively  and  requires 
separate  application  fees  for  each  tj'pe 
of  certificate.  The  former  fees  were 
instituted  in'1977.  The  amount  of  the 
proposed  fees  is  approximate  and  will 
be  fixed  in  the  final  rule  using 
methodology  currently  being  developed 
for  setting  user  fees  in  other  Coast 
Guard  regulations. 

Proposed  appendices  A  through  F 
contain  forms  for  applying  for 
certificates  and  for  evidencing  financial 
responsibility.  The  information  in  these 
forms  will  be  reformatted  before  final 
publication. 

The  Applicable  Amount  Table  in 
proposed  appendices  B  through  G  sets 
out  the  means  by  which  applicants  and 
guarantors  calculate  the  amounts  of 
financial  responsibility  which  must  be 
established  and  maintained  under  these 
regulations. 

The  amount  of  financial  responsibility 
which  must  be  established  and 
maintained  with  respect  to  each  vessel 
to  be  covered  under  section  1016(a)  of 
OPA  (33  U.S.C.  2716(a))  (i.e..  the  amount 
applicable  to  the  vessel  under  OPA)  is 
calculated  by  applying  the  appropriate 
formula  specified  in  part  I  of  the  table  in 
accordance  with  the  type  of  vessel  and 
its  size  in  gross  tons.  The  formulae  set 
out  in  part  I  are  based  upon  the 
provisions  of  paragraphs  (a)(1)  and 
(a)(2)  of  section  1004  of  OPA  (33  U.S.C. 
2704).  pursuant  to  the  terms  of  section 
1016(a)  of  OPA. 

Similarly,  the  amount  of  financial 
responsibility  which  must  be 
established  and  maintained  with  respect 
to  each  vessel  to  be  covered  under 
section  108(a)(1)  of  CERCLA  (42  U.S.C. 
9608(a)(1))  (i.e.,  the  amount  applicable  to 
the  vessel  under  CERCLA)  is  calculated 
by  applying  the  formula  specified  under 
part  II  of  the  table.  The  formula  is 
derived  from  the  provisions  of  section 
108(a)(1)  of  CERCLA. 

In  deriving  the  formula  for  part  11, 
practical  considerations  of  which 
Congress  must  be  deemed  to  have  been 
aware  were  taken  into  account  in 
interpreting  CERCLA's  text.  Operators 
of  all  vessels  to  which  section  108(a)(1) 
of  CERCLA  applies  must  establish  and 
maintain  evidence  of  financial 


responsibility  of  "$300  per  gross  ton  (or 
for  a  vessel  carrying  hazardous 
substances  as  cargo,  [of]  $5,000,000. 
whichever  is  greater)".  The  term 
"hazardous  substances"  as  defined  for 
the  purposes  of  CERCLA  (42  U.S.C. 
9601(14))  includes  many  classes  of 
materials  (see  40  CFR  part  302)  and 
there  are  many  methods  by  which  any 
one  of  those  materials,  especially  in 
small  amounts,  may  be  carried  as  cargo 
aboard  vessels.  At  the  time  an 
application  for  a  COFR  for  a  particular 
vessel  is  processed,  and  even  after  a 
COFR  is  issued,  there  is  no  way,  known 
by  the  Coast  Guard,  to  determine  with 
certainty  that  no  hazardous  substance  is 
being  carried,  or  will  be  carried 
(especially  in  small  amounts),  aboard 
that  vessel  as  proprietary  or  commercial 
cargo. 

Consequently,  in  order  to  assure  that 
adequate  financial  responsibility  has 
been  established  and  will  be  maintained 
for  a  particular  vessel,  it  is  necessary, 
for  the  purposes  of  determining  the 
amount  of  financial  responsibility 
required  for  any  particular  vessel,  to 
assume  that  all  vessels  subject  to  the 
provisions  of  section  108(a)(1)  of 
CERCLA  carry,  or  might  carry, 
hazardous  substances  as  cargo.  For  this 
reason,  the  formula  in  part  II  of  the  table 
prescribes  a  minimum  of  $5,000,000  for 
all  vessels.  Comments  are  encouraged 
regarding  possible  means  by  which  a 
determination  could  be  made  at  the  time 
of  certification  that,  in  fact,  a  particular 
vessel  is  not  carrying  and  will  not  carry 
hazardous  substances  as  cargo. 

Part  III  of  the  table  specifies  the 
means  by  which  the  total  amount  of 
financial  responsibility  required  by  the 
two  Acts  may  be  calculated,  i.e.,  by 
adding  the  largest  of  the  OPA  applicable 
amount,  for  the  vessels  being  covered,  to 
the  largest  of  the  CERCLA  applicable 
amount,  for  the  vessels  being  covered. 
This  amount  is  termed  the  "total 
applicable  amount".  The  formula  is 
derived  from  the  provisions  of  section 
1016(a)  of  OPA  and  section  108(a)(1)  of 
CERCLA  and  reflects  the  fact  that 
liability  may  arise  under  both  Acts 
stemming  from  a  single  occurrence.  In 
such  a  circumstance,  it  is  necessary  that 
financial  responsibility  be  available  to 
meet  the  liability  under  section  1002  of 
OPA  or  section  107(a)(1)  of  CERCLA  or 
both,  to  the  extent  required  by  section 
1016  of  OPA  and  section  108  o^ 
CERCLA. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  but  is  considered 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
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Procedures  (44  FR 11040:  February  2a 
1979)  because  of  substantial  public 
interest 

These  regulations  are  promulgated 
under  secUon  1016(a)  of  OPA  (33  U.S.C 
2716)  and  section  108(a)(1)  of  CERCLA 
(42  U.S.C  960e(a)(l)).  concerning  the 
"establishment  and  maintenance"  of 
evidence  of  financial  responsibility  for 
vessels.  This  rulemaking  is  intended  to 
implement  this  statutory  mandate  and. 
therefore,  is  limited  to  matters  relating 
to  "establishment  and  maintenance"  of 
fmancial  responsibility,  such  as  how  to 
apply  for  a  Certificate  of  Financial 
Responsibthty  (COFR)  and  how  to 
establish  evidence  of  financial 
responsibility. 

For  the  most  part  this  proposal  would 
impose  no  new  paperwork  burdens  on 
vessel  operators.  The  methods  for 
applying  for  a  COFR  and  establishing 
evidence  are  similar  to  those  in  the 
existing  regulations  under  FWPCA. 
TAPAA.  OCSLAA.  and  DPA.  Vessel 
operators  would  be  required  to  complete 
and  submit  a  prescribed  application 
form  for  a  COFR  and.  if  other  than  a 
self-insurer,  a  prescribed  form, 
completed  by  their  guarantors, 
evidencing  financial  responsibiHty. 
These  burdens,  however,  are  being 
imposed  presently  under  existing  33  CFR 
parts  130. 131.  and  132  and  subpart  D  of 
part  137.  This  proposal  not  only  adopts 
these  application  procedures  but 
actually  reduces  the  burden  by  requiring 
that  only  one  apphcation  be  submitted 
under  OPA/CERCLA,  rather  than 
separate  applications  under  FWPCA. 
TAPAA.  and  CXISLAA,  which  is  now 
the  case.  Furthermore,  as  discussed 
above,  the  Coast  Guard  is  considering 
not  requiring  new  applications  from 
vessel  operators  currently  holding  valid 
FWPCA  COFRs. 

This  proposal  may  affect  a  slightly 
different  population  of  vessels  than  that 
under  the  present  regulations.  This 
difference  results  from  section  1016(a)  of 
OPA  (33  U.S.C  2716(a)).  Before  OPA 
was  enacted,  the  most  encompassing 
Federal  statute  concerning  fmancial 
responsibility  (the  FWPCA)  was  limited 
to  vessels  over  300  gross  tons.  (TAPAA. 
OCSLAA.  and  DPA  have  no  vessel 
tonnage  limits,  but  very  few  vessels  of 
300  gross  tons  or  less  are  subject  to 
those  regimes.)  Under  section  1016(a)(2) 
of  OPA.  all  vessels  "using  the  waters  of 
the  exclusive  economic  zone  to 
transship  or  lighter  oil  destined  for  a 
place  subject  to  the  jurisdiction  of  the 
"nited  States"  also  must  meet  the 
tinancial  responsibility  requirements. 
The  exact  number  of  vessels  of  300  gross 
tons  or  less  engaged  ia  transshipping  or 
lightering  not  already  subject  to  the 


existing  regulations,  is  unknown.  The 
Coast  Guard  requests  information  on  the 
vessel  population  not  presently  subject 
to  a  financial  responsibility  regime 
under  Federal  law  and  which  must  now 
comply  with  the  requirements  of  section 
1016  of  OPA. 

Regulatory  Impact  Analysis 

This  proposal  is  considered  significant 
due  to  the  public  interest  in  this 
rulemaking.  Ordinarily,  a  rule  required 
by  statute  that  reduces  paperwork  by 
combining  the  Hnancial  certification 
procedures  of  CERCLA  and  OPA  would 
not  be  controversiaL  The  controversy 
arises  because  of  the  possibility  that 
oceangoing  vessel  operators  may 
encounter  difficulty  in  obtaining 
statutorily  required  guaranties  of 
insurance  once  the  rule  goes  into  effect 
To  assess  the  affects  of  such  an 
occurrence,  a  Regulatory  Impact 
Analysis  (RIA)  is  being  prepared. 

The  liabihty  limits  set  by  OPA  and 
CERCLA  are  already  in  effect  and 
virtually  all  shipowners  using  U.S. 
waters  have  obtained  insurance  to  meet 
those  liability  limits.  OPA  and  CERCLA 
continue  the  twenty-year  old  statutory 
requirement  for  guaranties  that 
insurance  or  other  financial 
responsibility  exists.  However,  until 
vessel  owners  and  operators  are 
required  by  rule  to  obtain  Coast  Guard 
Certificates  of  Financial  Responsibility 
in  connection  with  those  new  liability 
limits,  certificates  issued  on  the  basis  of 
guaranties  for  the  old.  lower  liability 
limits  are  still  vahd.  Vessels,  although 
insured  to  the  new  liability  limits,  are 
operating  with  far  lower  guaranties. 
Without  the  higher  guaranties,  the  value 
of  the  insurance  in  the  event  of  a 
catastrofihic  spill  is  highly  questionable 
because  of  the  multitude  of  policy 
defenses,  exclusions,  and  conditions. 

The  international  group  of  Protection 
and  Indemnity  Associations  or  "P&I 
Clubs"  (i.e.,  international  shipowners 
who  band  together  to  mutually 
indemnify  each  other)  have  stated  that 
they  will  refuse  to  issue  Coast  Guard 
insurance  guaranties  for  purposes  of 
complying  with  the  new  liabihty 
requirements.  [The  non-oceangoing 
vessel  operating  industry  (tugs,  barges, 
etc)  can  continue  to  obtain  insurance 
guaranties  through  their  U.S.  commercial 
liability  insurers.]  If  insurance 
guaranties  are  not  filed  with  the  Coast 
Guard  in  compliance  with  both  CERCLA 
and  OPA.  the  Coast  Guard  Mfill  be 
unable  to  certify  the  financial 
responsibility  of  those  oceangoing 
owners  and  operators,  as  mandated  by 
those  laws.  In  accordance  with  past  and 
present  la%v8.  the  Coast  Guard  may 
detain  and/or  seize  vessels  using  U.S. 


waters  without  vaUd  Certificates  of 
Financial  Responsibility  and  the  U.S. 
Customs  Service  shall  withhold  or 
revoke  clearance.  If  many  vessels  are 
prevented  from  using  U.S.  waters,  there 
is  the  obvious  potential  for  economic 
impact  on  segments  of  the  maritime 
industry  and  on  those  U.S.  industries 
dependent  on  ocean  transportation.  The 
RIA  will  assess  these  potential  impacts. 

To  assist  in  preparing  this  analysis, 
the  Coast  Guard  is  soliciting  comments 
from  industries  that  may  be  affected,  as 
well  as  from  the  public.  After  public 
comment  on  this  NPRM  and  related 
economic  issues,  the  RIA  will  be 
completed,  and  notice  of  its  availability 
will  be  placed  in  the  Federal  Register. 
Based  on  the  comments  received  in 
response  to  the  NPRM,  if  additional 
opportunity  for  public  comment  on  the 
RIA  is  warranted,  the  Coast  Guard  will 
provide  an  opportunity  for  such 
comment  before  publishing  any  final 
rule. 

Although  comments  are  requested  and 
will  be  considered  on  all  aspects  of 
•these  issues,  the  following  questions 
solicit  specific  information  regarding 
some  of  the  possibilities  that  may  be 
addressed  In  the  analysis.  Responses  to 
these  questions  should  be  supported  by 
factual  data  and  indicate  the  type  of 
vessels  (i.e..  bulk,  oil  tanker,  chemical 
tanker,  cruise,  container,  break  bulk 
freighter,  inland  barge,  oceangoing 
barge),  the  number  of  vessels,  and  their 
aggregate  gross  and  deadweight 
tonnage. 

(1)  If  P&I  Club  insurance  guaranties 
are  not  available,  what  alternatives  are 
likely  to  be  used  by  vessel  owners  and 
operators  to  meet  requirements  of  the 
law  (e.g..  self-insurance  or  surety 
bonds),  and  what  is  the  potential  cost  of 
such  alternative  methods  of  compliance? 

(2)  Self-insurance  requires  that  the 
operator  show  both  net  worth  and 
working  capital  in  the  U.S.  sufficient  to 
meet  the  liability  limit  How  many 
vessel  operators  are  likely  to  be  able  to 
meet  the  requirements  for  self-insurance 
under  this  proposed  rule?  Please  provide 
an  estimate  of  these  operators  as  a 
percentage  qf  the  total  capacity 
currently  serving  U.S.  ports. 

(3)  If  the  Coast  Guard  waives  the  U.S. 
working  capital  requirement  for  those 
who  wish  to  self-insure,  how  many 
additional  vessel  operators  representing 
what  percentage  of  the  capacity  could 
meet  the  requirements  for  self-insurance 
under  this  proposed  rule? 

(4)  Are  surety  bonds  a  viable  option? 
If  not  why  not? 

(5)  How  many  vessel  operators  would 
be  unable  to  meet  the  requirements  for 
self-insurance  (tvith  waiver  of  working 
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capital)  or  alternative  means  of 
coverage  under  the  proposed  rule? 

(6)  What  regions  and  industries  within 
those  regions  are  dependent  on  products 
transported  (import,  export,  or 
coastwise)  by  vessel  operators  unable  to 
find  alternative  coverage? 

(7)  What  would  be  the  likely  cost  to 
industries  under  question  (6]  of  finding 
an  alternative  source  of  transportation, 
if  any  is  available,  and  what  would  be 
the  cost  of  having  to  curtail  production 
or  senices  if  the  affected  industry  can 
receive  or  send  only  reduced 
waterbome  shipments? 

(8]  If  an  industry  under  question  (6) 
suffers  a  disruption  or  curtailment  of 
production  or  services,  what  other 
adverse  effects  might  result  with  respect 
to  jobs,  taxes,  services,  balance  of  trade, 
etc.? 

(9)  Do  any  of  the  companies  that  rely 
on  waterbome  shipping  for  a  particular 
region  have  the  Tinancial  resources  to  be 
able  to  provide  guaranties  for  vessels 
serving  that  region? 

(10)  What  would  be  the  likely  impact 
on  industry  concentration  in  waterbome 
transportation  and  possible  impact  on 
prices  if  the  major  oil  companies 
capable  of  providing  guaranties  met 
commodity  movement  needs  by 
purchasing,  leasing  or  otherwise 
controlling  independently  owned 
vessels  whose  operators  are  unable 
otherwise  to  meet  fmancial 
responsibility  requirements? 

(11)  With  respect  to  the  oil  industry  in 
particular,  what  would  be  the  relative 
difficulties  in  meeting  the  self-insurance 
standard  of  major  oil  company  vessel 
operators  as  compared  to  independent 
vessel  operators?  (For  purposes  of  this 
question,  a  major  oil  company  is  one  of 
large  size  whose  operations  include  oil 
production,  refming  and/or  marketing  as 
well  as  shipping;  an  independent  vessel 
operator  is  one  engaged  solely  or 
principally  in  shipping  and  is  not 
affiliated  with  a  major  oil  company.) 

(12)  What  portion  of  oil  transported 
(a)  into  and  (b)  writhin  the  United  States 
is  transported  on  tankers  and  barges 
owned  by  each  of  the  following:  Major 
oil  companies,  independent  U.S. 
operators,  and  independent  foreign 
operators? 

(13)  If  only  major  oil  companies  have 
the  resources  to  self-insure  and  P&I 
clubs  elect  not  to  issue  insurance 
guaranties  for  the  remainder  of  the 
ocean-going  vessels  carrying  petroleum 
to  refineries,  what  would  be  the  impact 
on  other  major  elements  of  the  oil 
industry? 

(14)  Do  independent  refmeries  (i.e.. 
those  without  shipping  and  retail 
marketing  operations)  have  the  financial 
resources  to  provide  guaranties  for 


vessel  owners  and  operators 
transporting  oil  to  and  from  their 
refineries?  If  not.  what  altematives  do 
such  refineries  have  for  sources  of 
transportation  of  oil  and  what  are  the 
comparative  costs  of  such  altematives? 

(15)  Do  any  of  the  companies  that 
provide  oil  for  a  particular  region  have 
the  financial  resources  to  be  able  to 
provide  guaranties  for  vessels 
transporting  oil  to  that  region?  For  those 
that  cannot,  what  would  be  the  likely 
effect  if  those  companies  are  no  longer 
able  to  import  oil  for  use  in  that  region? 

(16)  Are  the  intemational  P&I  clubs 
more  likely  to  agree  to  issue  insurance 
guaranties  to  cruise  ships,  freighters, 
bulkers.  and  other  non-oil  tankers  for 
which  the  liability  limit  is  lower?  If  not, 
why  not? 

The  above  questions  assume  one  set 
of  possible  reactions  by  the  shipping 
industries  and  the  economic  interests 
dependent  on  them  to  continue 
operation  should  COFR  guaranties  not 
be  widely  available,  The  questions  thus 
reflect  only  one  of  a  number  of 
scenarios  that  might  unfold.  Comments 
are  solicited  on  other  possible  scenarios 
of  industry  reaction  to  such  a  condition. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  fields  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

As  discussed  under  "Regulatory 
Evaluation,"  this  proposal  would  have 
minimal  direct  economic  impact  in  that 
it  retains  procedures  presently  in  effect 
and.  through  consolidation,  eliminates 
duplication  of  effort  on  the  part  of  the 
regulated  industry.  Ordinarily,  therefore, 
the  Coast  Guard  would  certi^  under  5 
U.S.C.  605(b)  that  this  proposal,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  in 
the  event  that  oceangoing  vessel 
operators  encounter  difficulty  in 
obtaining  required  guaranties  of 
insurance  and  many  vessels  are 
prevented  from  using  U.S.  waters,  there 
is  the  obvious  potential  for  economic 
impact  on  small  entities  dependent  on 
ocean  transportation.  If  you  think  that 
your  business  qualifies  as  a  small  entity 
and  that  this  proposal  will  have  a 
significant  economic  impact  on  your 
business,  please  submit  a  comment  (see 
"ADDRESSES")  explaining  why  you  think 
your  business  qualifies  and  in  what  way 


and  to  what  degree  this  proposal  will 
economically  affect  your  business. 

Collection  of  Information 

This  rule  contains  collection  of 
information  requirements.  The  Coast 
Guard  has  submitted  the  existing 
requirements  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  OMB  has  approved 
them.  There  are  no  additional 
requirements  under  this  pj'oposal. 

The  part  number  in  this  proposal  is 
part  130  and  the  corresponding  OMB 
approval  number  is  OMB  Control 
Number  21150545,  effective  through 
November  30, 1992.  This  Control 
Number  was  assigned  to  33  CFR  parts 
130. 131, 132,  and  137.  The  collection  of 
information  requirements  in  these  four 
parts  would  be  consolidated  into  part 
130.  Under  this  proposal,  the  need  to 
apply  for  separate  certificates  under 
separate  laws  would  be  eliminated, 
along  with  the  associated  paperwork. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessmerit. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  rulemaking  is 
administrative  in  nature  and  has  no 
environmental  impact.  This  proposal 
would  provide  the  procedure  by  which  a 
vessel  operator  establishes  evidence  of 
financial  responsibility. 

A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  in  the  location 
indicated  under  "ADDRESSES." 

List  of  Subjects 

33  CFR  Part  130 

Insurance.  Maritime  earners. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Port  131 

Alaska,  Insurance,  Maritime  carriers. 
Oil  pollution.  Pipelines.  Reporting  and 
recordkeeping  requirements. 
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33  CFR  Part  132 

Continental  shelf.  Insurance.  Maritime 
carriers.  Oil  Pollution.  Reportiiig  and 
recordkeeping  requirements. 

33  CFR  Part  137 

Claims.  Harbors.  Insurance.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements.  Vessels. 

For  the  reasons  set  out  above,  the 
Coast  Guard  proposes  to  amend  33  CFR 
parts  13a  131. 132.  and  137  as  follows: 

1.  Part  130  is  revised  to  read  as 
follows: 

PART  130— FINANCIAL 
RESPONSIBILITY  FOR  WATER 
POLLUTTON  (VESSELS) 

Sec. 

13ai  Scope. 

13a2  Definitions. 

1303  CeoeraL 

130.4  Wbere  to  apply  for  and  obtain  forms. 

130.5  Tune  to  apply. 

130.6  Applications,  general  instructions. 

130.7  Renewal  of  certificates. 

130.8  Financial  responsibility,  how 
established. 

130.9  Individual  and  Fleet  Certificates. 

130.10  Operator's  responsibility  for 
identiflcatioa. 

130.11  Master  Certificates. 

130.12  Certificates,  denial  or  revocation. 

130.13  Fees. 

130.14  Enforcement 

130.15  Service  of  process. 

Appendices  to  Part  130 

Appendix  A — AppltcatioD  Form 

Appendix  B — Insurance  Form 

Appendix  C — Master  Insurance  Form 

.Appendix  D — Surety  Bond  Fonn 

Appen(fix  E — Guaranty  Form 

Appendix  F — Mastar  Guaranty  Fonn 

Appendix  G — Applicable  Amount  Table 

Authority:  33  USC  2716;  42  U.S.C.  9608;  sec. 
7(b).  E.0. 12S80  (52  FR  2923):  49  CFR  1.48. 

§130.1    Scop*. 

(a)  This  part  applies — 

(1)  To  vessels  of  any  size  using  the 
waters  of  the  exclusive  economic  zone 
to  transship  or  lighter  oil  destined  for  a 
place  subject  to  the  jurisdiction  of  the 
United  States:  and 

(2)  To  vessels  using  any  port  or  place 
in  the  United  States,  the  navigable 
waters  of  the  United  States,  or  an 
offshore  facility  subject  to  the 
jurisdiction  of  the  United  States, 
except — 

(i)  Vessels  %vhich  are  300  gross  tons  or 
less:  and 

(ii)  Non-self-propelled  barges  which 
do  not  cany  oil  as  cargo  or  fuel  and 
which  do  not  carry  hazardous 
substances  as  carga 
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(b)  This  part  sets  forth  the  procedures 
by  which  operators  of  vessels  may 
establish  and  maintain,  for  themselves 
and,  where  the  owner  is  not  the 
operator,  for  the  owners  of  the  vessels, 
evidence  of  financial  responsibility  to 
cover  liability  arising  under — 

(1)  Section  1002  of  the  Oil  Pollution 
Act  of  1990  (33  U.&C.  2702)  due  to 
incidents;  and 

(2)  Section  107(a)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (42  U.S.C.  9607(a)(1))  due  to  releases 
or  threats  of  releases. 

(c)  Upon  the  satisfactory 
demonstration  of  financial  responsibility 
and  payment  of  fees,  the  Director.  ^fPFC, 
issues  a  Certificate  of  Fmancial 
Responsibility  (Water  Pollution],  the 
original  of  which  (except  as  provided  in 
§§  130.9(b)  and  130.11(f))  is  to  be  carried 
aboard  the  vessel  covered  by  the 
Certificate.  The  carriage  of  a  valid 
certificate  or  authorized  copy  indicates 
compliance  with  these  regulations. 
Failure  to  carry  a  valid  certificate  or 
authorized  copy  subjects  the  vessel  to 
enforcement  actioa 

(d)  Public  vessels  are  deemed  to  have 
established  and  to  maintain  evidence  of 
financial  responsibility  to  cover  liability 
arising  under  section  107(a)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (42  U.S.C.  9607(a)(1)). 

§130.2    Definitions. 

(a)  As  used  in  this  part,  the  following 
terms  have  the  same  meaning  as  set 
forth  in — 

(1)  Section  1001  of  the  Oil  Pollution 
Act  of  1990  (33  U.S.C.  2701).  respecting 
the  financial  responsibility  referred  to  in 
§  130.1(b)(1):  "claimant",  "damages", 
"discharge",  "exclusive  economic  zone", 
"navigable  waters",  "mobile  offshore 
drilling  unit",  "natural  resources", 
"offshore  facility",  "oil",  "person", 
"remove",  "removal",  "removal  costs", 
and  "United  States":  and 

(2)  Section  101  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  (42 
U.S.C.  9601).  respecting  the  financial 
responsibility  referred  to  in  \  130.1(b)(2): 
"claimant",  "damages",  "environment", 
"hazardous  substance",  "navigable 
waters",  "natural  resources",  "person", 
"release",  "remove",  "removal",  and 
"United  States". 

(b)  As  used  in  this  part — 

Acts  means  Title  I  of  the  Oil  Pollution 
Act  of  1990  (33  U.S.C.  2701  et  seq.\  and 
title  I  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  (42  U.S.C  9601  et  seq.]. 


Applicant  means  an  operator  who  h"* 
applied  for  a  certificate  or  for  the 
renewal  of  a  certificate  under  this  part. 

Application  means  "Application  for 
Certificate  of  Financial  Responsibility 
(Water  Pollution)",  as  illustrated  in 
appendix  A  of  this  part. 

Cargo  means  goods  or  materials  on    ' 
board  a  vessel  for  purposes  of 
transportation,  whether  proprietary  or 
nonproprietary.  Hazardous  substances 
carried  solely  as  fuel  for  equipment  used 
aboard  non-self-propelled  barges  are  not 
within  this  definition. 

Certificant  means  an  operator  who 
has  been  issued  a  certificate  under  this 
part. 

Certificate  means  a  "Certificate  of 
Financial  Responsibility  (Water 
Pollution)"  issued  under  this  part,  unless 
otherwise  indicated. 

Director,  NPFC,  means  the  head  of  the 
U.S.  Coast  Guard  National  Pollution 
Funds  Center  (NPFC). 

Financial  responsibility  means 
statutorily  required  financial  ability  to 
meet  liability  under  the  Acts. 

Fuel  means  any  oil  or  hazardous 
substance  used  or  capable  of  being  used 
to  produce  heat  or  power  by  burning, 
including  power  to  operate  equipment. 

Incident  means  any  occurrence  or 
series  of  occiurences  having  the  same 
origin,  involving  one  or  more  vessels, 
facilities,  or  any  combination  thereof, 
resulting  in  the  discharge  or  substantial 
threat  of  discharge  of  oil  into  or  upon 
the  navigable  waters  or  adjoining 
shorelines  or  the  exclusive  economic 
zone. 

Insurer  means  one  or  more  insurance 
companies,  associations  of 
underwriters,  shipowners'  protection 
and  indemnity  associations,  or  other 
persons,  all  of  which  must  be  acceptable 
to  the  Coast  Guard. 

Master  Certificate  means  a  certificate 
issued  imder  this  part  to  builders, 
repairers,  scrappers,  and  sellers  of 
vessels. 

Operator  means  a  person,  including, 
but  not  limited  to,  an  owner,  a  demise 
charterer,  or  other  contractor,  who 
conducts  the  operation  of,  or  who  is 
responsible  for  the  operation  of,  a 
vessel.  Persons  who  are  responsible  for 
vessels  in  the  capacity  of  a  builder, 
repairer,  scrapper,  or  seller  are  included 
in  this  definition  of  operator. 

Owner  means  any  person  holding 
legal  or  equitable  title  to  a  vessel.  In  a 
case  where  a  Certificate  of 
Documentation  or  equivalent  document 
has  been  issued,  the  owner  is 
considered  to  be  the  person  or  persons 
whose  name  or  names  appear  thereon 
as  owner.  For  purposes  of  the 
Comprehensive  Environmental 
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Response.  Compensation,  and  Liability 
Act  "owner"  does  not  include  a  person 
who,  without  participating  in  the 
management  of  a  vessel,  holds  indicia  of 
ownership  primarily  to  protect  the 
owner's  security  interest  in  the  vessel. 

Public  vessel  means  a  vessel  owned 
or  bareboat  chartered  and  operated  by 
the  United  States,  or  by  a  State  or 
political  subdivision  thereof,  or  by  a 
foreign  nation,  except  when  the  vessel  is 
engaged  in  commerce. 

Tank  vessel  means — 

(1)  A  U.S.  vessel  that  would  be 
required  to  have  a  certificate  of 
inspection  issued  under  46  U.S.C.  3710  if 
it  had  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue  on  board, 
whether  or  not  the  cargo  or  cargo 
residue  is  actually  on  board; 

(2)  A  foreign  vessel  that  is  required  to 
have  a  certificate  of  compliance  issued 
under  46  U.S.C.  3711;  and 

(3)  A  tank  vessel  referred  to  in  46 
U.S.C.  3702  (b).  (c).  and  (d). 

Total  Applicable  Amount  means  the 
total  applicable  amount  determined  in 
accordance  with  the  table  in  appendix 
G. 

Vessel  means  as  follows: 

(1)  For  the  purposes  of  the  financial 
responsibility  referred  to  in  {  130.1(b)(1). 
vessel  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water,  other 
than  a  public  vessel.  Mobile  offshore 
drilling  units  are  included  within  the 
definition  of  vessel.  They  are  treated  as 
tank  vessels  for  purposes  of  the  Oil 
Pollution  Act  of  1990  under  this  part, 
when  being  used  as  an  offshore  facility. 
They  are  treated  as  vessels  other  than 
tank  vessels  for  purposes  of  this  part 
when  not  being  used  as  offshore 
facilities. 

(2)  For  the  purposes  of  the  fmancial 
responsibility  referred  to  in  J  130.1(b)(2), 
vessel  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used  or  capable  of  being  used  as  a 
means  of  transportation  on  water. 

§130.3    QMwraL 

(a)  The  reguJations  in  this  part  set 
forth  the  procedures  whereby  an  owner 
and  operator  of  a  vessel  subject  to  these 
regulations  can  demonstrate  that  each  is 
rinancially  able  to  meet  potential 
liability  for  costs  and  damages  in  the 
amounts  established  in  the  Acts. 

(b)  Where  a  vessel  is  operated  by  its 
owner,  or  the  owner  is  responsible  for 
its  operation,  the  owner  is  considered  to 
be  the  operator  and  shall  submit  the 
application  for  a  certificate.  In  all  other 
cases,  the  vessel  operator  shall  submit 
the  application. 


(c)  For  U.S.  vessels,  gross  tonnage,  as 
referred  to  in  this  part,  is  determined  as 
follows: 

(1)  For  documented  U.S.  vessels 
measured  under  both  46  U.S.C.  Chapters 
143  (Convention  Measurement)  and  145 
(Regulatory  Measurement).  The  vessel's 
regulatory  gross  tonnage  is  used  to 
determine  whether  the  vessel  exceeds 
300  gross  tons,  if  the  vessel  is  subject  to 
the  300  gross  ton  threshold  under  section 
1016(a)(1)  of  the  Oil  Pollution  Act  of 
1990  (33  U.S.C.  2716  (a)(1).  If  the  vessel's 
regulatory  tonnage  is  determined  under 
the  Dual  Measurement  System  in  46  CFR 
part  69,  subpart  D,  the  higher  gross 
tonnage  is  the  regulatory  tonnage  for  the 
purposes  of  the  300  gross  ton  threshold. 
The  vessel's  Convention  gross  tonnage 
is  used  to  determine  the  vessel's 
required  amount  of  financial 
responsibility. 

(2)  For  all  other  U.S.  vessels.  The 
vessel's  gross  tonnage  under  46  CFR 
part  69  is  used  for  determining  both  the 
300  gross  ton  threshold,  if  applicable, 
and  the  required  amount  of  financial 
responsibility.  If  the  vessel  is  measured 
under  the  Dual  Measurement  System, 
the  higher  gross  tonnage  is  used  in  both 
determinations. 

(d)  For  vessels  of  a  foreign  country 
that  is  a  party  to  the  International 
Convention  on  Tonnage  Measurement  of 
Ships,  1969  (the  Convention),  "gross 
tonnage,"  as  referred  to  in  this  part,  is 
determined  as  follows: 

(1)  For  vessels  assigned,  or  presently 
required  to  be  assigned,  tonnages  under 
Annex  I  of  the  Convention.  The  vessel's 
gross  tonnage  under  Annex  I  of  the 
Convention  is  used  for  determining  both 
the  300  gross  ton  threshold,  if  applicable, 
and  the  required  amount  of  financial 
responsibility. 

(2)  For  vessels  not  presently  required 
to  be  assigned  tonnages  under  Annex  I 
of  the  Convention.  The  highest  gross 
tonnage  that  appears  on  the  vessel's 
certificate  of  documentation  or 
equivalent  document  and  that  is 
acceptable  to  the  Coast  Guard  under  46 
U.S.C.  chapter  143  is  used  for 
determining  both  the  300  gross  ton 
threshold,  if  applicable,  and  the  required 
amount  of  financial  responsibility.  If  the 
vessel  has  no  document  or  the  gross 
tonnage  appearing  on  the  document  is 
not  acceptable  under  46  U.S.C.  chapter 
143,  the  vessel's  gross  tonnage  is 
determined  by  applying  the  Convention 
Measurement  System  under  46  CFR  part 
69,  subpart  B,  or  if  applicable,  the 
Simplified  Measurement  System  under 
46  CFR  part  69,  subpart  E.  The 
measurement  standards  applied  are 
subject  to  applicable  international 
agreements  to  which  the  United  States 
Government  is  a  party. 


(e)  For  vessels  of  a  foreign  country 
that  is  not  a  party  to  the  Convention, 
"gross  tonnage,"  as  referred  to  in  this 
part,  is  determined  as  follows: 

(1)  For  vessels  measured  under  laws 
and  regulations  found  by  the 
Commandant  to  be  similar  to  Annex  I  of 
the  Convention.  The  vessel's  gross 
tonnage  under  the  similar  laws  and 
regulations  is  used  for  determining  both 
the  300  gross  ton  threshold,  if  applicable, 
and  the  required  amount  of  financial 
responsibility.  The  measurement 
standards  applied  are  subject  to 
applicable  international  agreements  to 
which  the  United  States  Government  is 
a  party. 

(2)  For  vessels  not  measured  under 
laws  and  regulations  found  by  the 
Commandant  to  be  similar  to  Annex  I  of 
the  Convention.  The  vessel's  gross 
tonnage  under  46  CFR  part  60.  subpart  B, 
or,  if  applicable,  subpart  E.  is  used  for 
determining  both  the  300  gross  ton 
threshold,  if  applicable,  and  the  required 
amount  offinancial  responsibility.  The 
measurement  standards  applied  are 
subject  to  applicable  international 
agreements  to  which  the  United  States 
is  a  party. 

(f)  Persons  who  agree  to  act  as 
guarantors  or  self-insurers  for  the 
purposes  of  title  I  of  the  Oil  Pollution 
Act  of  1990  agree  to  be  bound  by  the 
vessel's  gross  tonnage  as  determined 
under  paragraphs  (c),  (d),  or  (e)  of  this 
section,  regardless  of  what  gross 
tonnnage  may  appear  on  forms 
submitted  under  this  part. 


§130.4 
forms. 


Where  10  appty  for  end  obtain 


(a)  Applications  for  certificates  (see 
appendix  A  to  this  part),  together  with 
fees  and  evidence  of  financial 
responsibility,  must  be  filed  with  the 
Coast  Guard  National  Pollution  Funds 
Center  at  the  following  address:  [to  be 
developed]. 

(b)  Regulations  concerning  application 
forms  are  set  forth  in  §§  130.6  and  130.7, 
regulations  concerning  fees  are  set  forth 
in  S  130.13,  and  regulations  concerning 
evidence  of  financial  responsibility  are 
set  forth  in  i  130.8.  Forms  may  be 
obtained  from  [to  be  developed].  All 
requests  for  assistance,  including 
telephone  inquirie;    in  completing 
applications  should  be  directed  to  the 
U.S.  Coast  Guard  National  Pollution 
Funds  Center,  Vessel  Certification 
Division,  [to  be  developed]. 

§130.S    'nme  to  apply. 

(a)  A  vessel  operator  who  wishes  to 
obtain  a  certificate  must  file  a 
completed  application  form,  evidence  of 
financial  responsibility  and  appropriate 
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fees  at  least  21  days  prior  to  the  date  the 
certificate  is  required. 

(b)  Applications  are  processed  in  the 
order  in  which  they  are  received  for 
filing  at  the  National  Pollution  Funds 
Center. 

§  1M.6    Applications,  g«n«ral  instructions. 

(a)  All  applications  and  supporting 
documents  must  be  in  English.  All 
monetary  terms  must  be  expressed  in 
United  States  dollars. 

(b)  The  application  must  be  signed  by 
an  authorized  official  of  the  applicant. 
The  title  of  the  signer  must  be  shown  in 
the  space  provided  on  the  application. 

(c)  The  application  must  be 
accompanied  by  a  written  statement 
providing  authority  to  sign,  where  the 
signer  is  not  disclosed  as  an  individual 
(sole  proprietor)  applicant,  a  partner  in  a 
partnership  applicant,  or  a  director  or 
other  empowered  o^icer  of  a  corporate 
applicant. 

(d)  If,  before  the  issuance  of  a 
certificate,  the  applicant  becomes  aware 
of  a  change  in  any  of  the  facts  contained 
in  the  application  or  supporting 
documentation,  the  applicant  shall, 
within  five  days  of  becoming  aware  of 
the  change,  notify  the  Director.  NPFC  in 
writing,  of  the  change. 

§  130.7    Renewal  of  certificates. 

(a)  An  application  for  a  renewal 
certificate  must  be  made  in  writing  to 
the  Director,  NPFC,  at  least  21  days,  but 
not  earlier  than  90  days,  before  the 
expiration  date  of  the  certificate.  A 
letter  may  be  used  for  this  purpose. 

(b)  Each  renewal  application  must  be 
accompanied  by  the  appropriate 
certification  fee,  identify  any  changes 
which  have  occurred  since  the  original 
application  was  filed,  and  set  forth  the 
correct  information  in  full. 

§130.8    Hnandai  responslbUity,  how 
established. 

(a)  General — In  addition  to  submitting 
an  application  and  fees,  each  applicant 
must  submit,  or  cause  to  be  submitted, 
evidence  of  financial  responsibility  in 
the  total  applicable  amount  determined 
in  accordance  with  appendix  G  of  this 
part. 

(b)  Methods — Evidence  of  financial 
responsibility  must  be  established  by 
one  or  more  of  the  following  methods: 

(1)  Insurance — Evidence  may  be 
established  by  filing  with  the  Director. 
NPFC.  an  insurance  form  CG-5358- 
9(XX)  illustrated  in  appendix  B  of  this 
part  (or,  when  applying  for  a  Master 
Certificate,  a  master  insurance  form 
CG-5358-9A(XX)  illustrated  in  appendix 
C  of  this  part)  executed  by  an  insurer 
that  has  been  approved  by  and  remains 


acceptable  to  the  Director,  NPFC,  for 
purposes  of  this  part. 

(2)  Surety  bond— E\idence  may  be 
established  by  filing  with  the 
Commander,  NPFC.  a  surety  bond  form 
(CG-5358-9B(XX).  illustrated  in 
appendix  D  of  this  part  executed  by  an 
acceptable  surety  company  certified  by 
the  United  States  Department  of  the 
Treasury  with  respect  to  the  issuance  of 
Federal  bonds  in  the  penal  sum  of  the 
bonds  to  be  issued  under  this  part. 

(3)  Self-insurance — An  applicant  may 
establish  financial  responsibility  as  a 
self-insurer  by  maintaining,  in  the 
United  States,  working  capital  and  net 
worth  each  in  amounts  equal  to  or 
greater  than  the  total  applicable  amount 
of  financial  responsibility  required.  As 
used  in  this  paragraph,  working  capital 
means  the  amount  of  current  assets 
located  in  the  United  States,  less  all 
current  liabilities;  and  net  worth  means 
the  amount  of  all  assets  located  in  the 
United  States,  less  all  habilities 
anywhere  in  the  worid.  Maintenance  of 
the  required  working  capital  and  net 
worth  must  be  demonstrated  by 
submitting,  together  with  the  initial 
application,  the  financial  statements 
specified  in  paragraph  (b)(3)(i)  of  this 
section  for  the  applicant's  last  fiscal 
year  preceding  the  date  of  appHcation. 
Thereafter,  for  each  of  the  applicant's 
fiscal  years,  the  applicant  shall  submit 
the  statements  as  follows: 

(i)  Initial  and  annual  submissions — 
An  applicant  or  certificant  shall  submit 
annual,  current,  and  audited  non- 
consolidated  financial  statements  with 
the  associated  notes,  certified  by  an 
independent  Certified  Public 
Accountant.  These  financial  statements 
must  be  accompanied  by  an  additional 
statement  from  the  Treasurer  (or 
equivalent  o^icial)  of  the  applicant  or 
certificant  certifying  both  the  amount  of 
current  assets  and  the  amount  of  total 
assets  included  in  the  accompanying 
balance  sheet,  which  are  located  in  the 
United  States.  If  the  financial  statements 
cannot  be  submitted  in  non- 
consolidated  form,  a  consolidated 
statement  may  be  submitted  if 
accompanied  by  an  additional  statement 
prepared  by  the  same  Certified  Public 
Accountant,  certifying  to  the  amount  by 
which  the  appHcant's  or  certificant's — 

(A)  Total  assets,  located  in  the  United 
States,  exceed  its  total  (i.e.,  worldwide) 
liabilities;  and 

(B)  Current  assets,  located  in  the 
United  States,  exceed  its  total  current 
liabilities.  This  additional  statement 
must  specifically  name  the  applicant  or 
certificant.  indicate  that  the  amounts  so 
certified  relate  only  to  the  applicant  or 
certificant,  apart  from  any  other  entity. 


and  identify  the  consolidated  financial 
statement  to  which  it  applies. 

(ii)  Semiannual  submissions — When' 
the  applicant's  or  certificant's 
demonstrated  net  worth  is  not  at  least 
ten  times  the  total  applicable  amount  of 
financial  responsibility  under  the  Acts, 
affidavits  must  be  filed  by  the 
applicant's  or  certificant's  corporate 
Treasurer  (or  equivalent  official  for  a 
non-corporate  entity)  covering  the  first 
six  months  of  the  applicant's  or 
certificant's  fiscal  year.  The  affidavits 
must  state  that  neither  the  working 
capital  nor  the  net  worth  have,  during 
the  first  six  months  of  the  current  fiscal 
year,  fallen  below  the  applicant's  or 
certificant's  total  applicable  amount  of 
financial  responsibility. 

(iii)  Additional  submissions — (A) 
Additional  financial  information  must 
be  submitted  upon  request  of  the 
Director,  NPFC. 

(B)  All  applicants  or  certificants  who 
utilize  self-insurance  shall  notify  the 
Director.  NPFC,  within  five  days  of  the 
date  they  know,  or  have  reason  to 
believe,  that  the  amounts  of  working 
capital  or  net  worth  have  fallen  below 
the  required  total  applicable  amount  of 
financial  responsibility. 

(iv)  Time  for  submissions — All 
required  annual  financial  statements 
must  be  received  by  the  Director.  NPFC. 
within  90  days  after  the  close  of  the 
appHcant's  or  certificant's  fiscal  year, 
and  all  affidavits  required  by  paragraph 
(b)(3)(ii)  of  this  section  within  30  days 
after  the  close  of  the  applicable  six- 
month  period.  Upon  written  request,  the 
Director.  NPFC.  may  grant  an  extension 
of  the  time  limits  for  filing  financial 
statements  or  affidavits.  A  request  for 
extension  must  set  forth  sufficient 
reason  to  justify  the  extension  and  must 
be  delivered  at  least  15  days  before  the 
statements  or  affidavits  are  due. 
Requests  for  extensions  of  more  than  60 
days  will  not  be  considered. 

(v)  Failure  to  submit — Certificates  are 
subject  to  revocation  for  failure  to 
submit  any  statement,  data,  notification, 
or  affidavit  required  by  paragraph  (b)(3) 
of  this  section. 

(vi)  Waivers — (A)  If  the  applicant  or 
certificant  is  a  regulated  public  utility,  a 
municipal  or  higher-level  governmental 
entity,  or  an  entity  operating  solely  as  a 
charitable,  non-profit  making 
organization  qualifying  under  section 
501(c)  Internal  Revenue  Code,  the 
Director.  NPFC  may  waive  the  working 
capital  requirement.  The  applicant  or 
certificant  must  demonstrate  in  writing 
that  the  grant  of  a  waiver  would  benefit 
at  least  a  local  public  interest  without 
resulting  in  undue  risk  to  the 
environment  and  without  resulting  in 
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undue  risk  that  the  applicant  or 
certificant  would  be  unable  to  maintain 
its  required  total  applicable  amount  of 
financial  responsibility  under  the  Acts. 

(B)  The  Director,  NPFC.  may  waive 
the  working  capital  requirement  where 
the  applicant  or  certificant  demonstrates 
in  writing  that  working  capital  is  not  a 
significant  factor  in  the  applicant's  or 
certificant's  financial  condition.  An 
applicant's  or  certificant's  net  worth  in 
relation  to  the  amount  of  its  required 
total  applicable  amount  of  financial 
responsibility  under  the  Acts  and  a 
substantial  and  consistent  history  of 
stable  operations  are  major  elements  in 
such  a  demonstration. 

(4)  Guaranty — An  applicant  or 
certificant  may  file  with  the  Director, 
NPFC,  a  Guaranty  Form  (Master 
Guaranty  Form  when  applying  for  a 
Master  Certificate)  executed  by  a 
guarantor  acceptable  to  the  Coast 
Guard.  The  guarantor  must  comply  with 
all  of  the  self-insurance  provisions  of 
this  part.  In  addition,  the  amounts  of 
working  capital  and  net  worth  required 
to  be  demonstrated  by  an  acceptable 
guarantor  must  be  no  less  than  the 
aggregate  total  applicable  amounts  of 
financial  responsibility  underwritten  as 
a  guarantor  and  self-insurer  under  this 
part. 

(c)  Forms— general — The  Application 
Form,  Insurance  Form,  Master  Insurance 
Form,  Surety  Bond  Form,  Guaranty 
Form,  and  Master  Guaranty  Form  are 
illustrated  In  appendices  B  through  F  of 
this  part.  If  more  than  one  insurer, 
guarantor,  or  surety  joins  in  executing 
an  insurance,  guarantee,  or  surety  bond 
form,  this  action  constitutes  joint  and 
several  liability  for  such  joint 
underwriters.  Each  form  submitted 
under  this  part  must  set  forth  in  full  the 
correct  legal  name  of  the  vessel  operator 
to  whom  certificates  are  to  be  issued. 

(d)  Direct  action — The  evidence  of 
financial  responsibility  forms,  and  any 
other  undertaking  accepted  under  this 
part  must  contain  an  acknowledgment 
by  the  respective  insurer  or  other 
guarantor  that  an  action  in  court  by  a 
claimant  [including  a  claimant  by  right 
of  subrogation]  for  costs  and  damages 
claims  arising  under  the  provisions  of 
the  Acts,  may  be  brought  directly 
against  the  insurer  or  other  guarantor. 
The  forms  and  other  undertakings  must 
also  provide  that,  in  the  event  an  action 
is  brought  directly  against  the  insurer  or 
other  guarantor,  the  Insurer  or  other 
guarantor  or  similar  party  shall  be 
entitled  to  invoke  only  those  rights  and 
defenses  permitted  by  the  respective 
Acts. 

(e)  Public  access  to  data — Financial 
data  nied  by  applicants,  certiflcants, 
and  other  persons  is  considered  public 


information  to  the  extent  required  by  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  permitted  by  the  Privacy  Act  (5 
U.S.C.  552a). 

§  130.9    IndivtdiMl  and  FlMt  Certificates. 

(a)  An  Individual  Certificate  for  each 
vessel  listed  on  a  completed  application 
is  issued  by  the  Director,  NPFC,  when 
acceptable  evidence  of  financial 
responsibility  has  been  provided  and 
appropriate  fees  have  been  paid  except 
where  a  Fleet  Certificate  is  issued  under 
this  section  or  where  a  Master 
Certificate  is  issued  under  §  130.11.  Each 
certificate  is  issued  only  in  the  name  of 
a  vessel  operator  and  is  effective  for  not 
more  than  three  years  from  the  date  of 
issue.  Additional  vessels  may  be  added 
to  a  previously  submitted  application  for 
Individual  Certificates  by  submission  of 
a  letter  from  an  authorized  official  of  the 
applicant,  setting  forth  all  information 
required  in  item  5  of  the  application 
form.  Additional  acceptable  evidence  of 
financial  responsibility,  if  required,  and 
certification  fees  must  be  submitted  for 
these  additional  vessels. 

(b)  The  original  Individual  Certificate 
must  be  carried  on  the  vessel  named  in 
the  Certificate.  However,  a  legible  copy 
(certified  as  accurate  by  a  notary  public 
or  other  person  authorized  to  take  oaths 
in  the  United  States)  may  be  carried 
instead  of  the  original  if  the  vessel  is  an 
unmanned  barge  and  does  not  have  a 
document  carrying  device  which  the 
vessel  operator  believes  would  offer 
suitable  protection  for  the  original 
certificate.  If  a  copy  is  carried  aboard  a 
barge,  the  original  must  be  retained  at  a 
location  in  the  United  States  and  must 
be  readily  accessible  for  inspection  by 
U.S.  Government  of^cials.  An  exception 
will  also  be  made  in  the  case  of  an 
operator  of  two  or  more  barges  that  are 
not  tank  vessels  and  which  from  time  to 
time  may  be  subject  to  this  Part  [e.g.,  a 
hopper  barge  over  300  gross  tons  when 
carrying  oily  cargo).  If  the  operator  of 
such  a  fleet  arranges  with  an  acceptable 
guarantor  to  provide  insurance  to  cover, 
automatically,  all  such  barges  for  which 
the  operator  may  from  time  to  time  be 
responsible,  a  Fleet  Certificate  will  be 
issued  to  that  operator.  A  legible  copy  of 
the  Fleet  Certificate,  certified  as 
accurate  by  a  notary  public  or  other 
person  authorized  to  take  oaths  in  the 
United  States,  must  be  carried  on  each 
barge  when  subject  to  this  Part.  In 
addition,  the  original  Fleet  Certificate 
must  be  retained  at  a  location  in  the 
United  States  and  must  be  readily 
available  for  inspection  by  U.S. 
Government  officials.  The  original  Fleet 
Certificate,  when  invalid,  must  be 
returned  immediately  to  the  Director, 
NPFC,  and  all  copies  must  be  destroyed. 


Where  the  certificant  ceases  to  be  the 
operator  cf  a  barge  covered  by  a  Fleet 
Certificate,  the  copy  of  the  Fleet 
Certificate  carr  ed  aboard  that  barge 
must  be  immediately  destroyed  by  the 
certificant. 

(c)  Erasures  or  other  alterations  on  a 
certificate  or  copy,  except  the 
certifications  permitted  in  paragraph  (b) 
above,  are  prohibited  and  automatically 
void  the  certificate  or  copy. 

(d)  If  at  any  time  after  a  certificate  has 
been  issued,  a  certificant  becomes 
aware  of  a  change  in  any  of  the  facts 
contained  in  the  application  or 
supporting  documentation,  the 
certificant  shall  notify  the  Director, 
NPFC,  in  writing  within  10  days  of 
becoming  aware  of  the  change. 

(e)  At  the  moment  a  certificant  ceases 
to  be  the  operator  of  a  vessel  for  any 
reason,  including  cases  where  the  vessel 
is  scrapped  or  transferred  to  a  new 
responsible  operator,  the  Individual 
Certificate  naming  the  vessel,  and  any 
copies  of  the  Certificate,  become  void. 
At  that  moment,  their  further  use  is 
prohibited.  The  certificant  shall,  within 
10  days,  complete  the  reverse  side  of  the 
original  Individual  Certificate  naming 
the  vessel  involved  and  return  the 
Certificate  to  the  Director,  NPFC  If  the 
Certificate  cannot  be  returned  because  it 
has  been  lost  or  destroyed,  the 
certificant  shall,  as  soon  as  possible, 
submit  the  following  information  in 
writing  to  the  Director,  NPFC: 

(1)  The  number  of  the  Individual 
Certificate  and  the  name  of  the  vessel. 

(2)  The  date  and  reason  why  the 
certificant  ceased  to  be  the  operator  of 
the  vessel. 

(3)  The  location  of  the  vessel  on  the 
date  the  certificant  ceased  to  be  the 
operator. 

(4)  The  name  and  mailing  address  of 
the  person  to  whom  the  vessel  was  sold 
or  transferred. 

(f)  In  the  event  of  the  temporary 
transfer  of  an  unmanned  barge 
certificated  under  this  part  where  the- 
certificant  transferring  the  barge 
continues  to  be  liable  under  the  Acts 
a.nd  continues  to  maintain  on  file 
adequate  evidence  of  financial 
responsibility  with  respect  to  the  barge, 
the  existing  Individual  Certificate 
remains  in  effect.  A  temporary  new 
Individual  Certificate  need  not  be 
obtained. 

§130.10    Operator's  rwponsiMMty  for 
identification. 

(a)  Each  operator  of  a  certificated 
vessel,  other  than  an  unmanned  barge, 
who  is  not  the  owner  of  the  vessel  shall 
ensure  that  the  original  or  a  legible  copy 
of  the  demise  charter-party,  or  any  other 
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written  document  which  specifies  the 
responsible  operator  for  the  vessel,  is 
maintained  on  board  the  vessel. 

(b)  The  demise  charter-party  or  other 
document  required  by  paragraph  (a)  of 
this  section  must  be  presented  for 
examination  to  U.S.  Government 
officials,  upon  request. 

§130.11    Master  cwtificatM. 

(a)  A  contractor  or  other  person  who 
is  responsible  for  vessels  in  the  capacity 
of  a  builder,  repairer,  scrapper,  or  seller 
may  choose  to  apply  for  a  Master 
Certificate  instead  of  applying  for  an 
Individual  Certificate  for  each  vessel.  A 
Master  Certificate  covers  all  of  the 
vessels  held  by  the  applicant  solely  for 
purposes  of  construction,  repair, 
scrapping,  or  sale.  A  vessel  which  is 
being  operated  commercially  in  any 
business  venture,  including  the  business 
of  building,  repairing,  scrapping,  or 
selling  other  vessels  (e.g.  a  slop  barge 
used  by  a  shipyard]  is  not  eligible  to  be 
covered  by  a  Master  Certificate.  Any 
vessel  that  requires  a  certiHcate,  but  is 
not  eligible  for  a  Master  Certificate, 
must  be  covered  by  either  an  Individual 
Certificate  or  a  Fleet  Certificate. 

(b)  The  apphcation  procedure  for  a 
Master  Certificate  is  the  same  as  for 
other  certificates.  Evidence  of  financial 
responsibility  may  be  established  in 
accordance  with  S  130.8  by  submission 
of  an  acceptable  Master  Insurance 
Form,  Surety  Bond  Form,  or  Master 
Guarantee  Form  or  by  submission  of 
acceptable  Self-Insurance 
documentation.  Applications  must  be 
completed  in  full,  except  for  Item  5.  The 
applicant  must  make  the  following 
statement  in  Item  5:  "This  is  an 
application  for  a  Master  Certificate.  The 
largest  tank  vessel  to  be  covered  by  this 

application  is gross  tons.  The 

largest  vessel  other  than  a  tank  vessel  is 

gross,  tons."  The  dollar  amount 

of  financial  responsibility  evidenced  by 
the  applicant  must  be  sufficient  to  meet 
the  total  applicable  amount  required 
under  the  Acts. 

(c)  Each  Master  Certificate  issued  by 
the  Director,  NPFC,  indicates — 

(1)  The  name  of  the  applicant  (i.e.  the 
builder,  repairer,  scrapper,  or  seller); 

(2)  The  date  of  issuance  and 
termination,  encompassing  a  period  of 
not  more  than  three  years;  and 

(3)  The  gross  tons  of  the  largest  tank 
vessel  and  gross  tons  of  the  largest 
vessel  other  than  a  tank  vessel  eligible 
for  coverage  by  that  Master  Certificate. 
The  Master  Certificate  does  not  identify 
the  names  of  the  vessels  covered  by  the 
Certificate. 

(d)  Additional  vessels  which  do  not 
exceed  the  respective  tonnages 
indicated  on  the  Master  Certificate  and 
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which  are  eligible  for  coverage  by  a 
Master  Certificate  are  automatically 
covered  by  that  Master  Certificate. 
Before  acquiring  a  vessel,  by  any  means, 
including  conversion  of  an  existing 
vessel,  that  would  have  the  effect  of 
increasing  the  certificant's  total 
applicable  amount  of  financial 
responsibility  above  that  provided  for 
issuance  of  the  existing  Master 
Certificate,  the  certificant  shall  submit 
the  following: 

(1]  Evidence  of  increased  financial 
responsibility  to  cover  the  greater  total 
applicable  amount. 

(2)  A  new  certification  fee. 

(3]  Either  a  new  application  form  or  a 
letter  amending  the  existing  application 
form  to  reflect  the  new  gross  tonnage 
which  is  to  be  indicated  on  a  new 
Master  Certificate. 

(e)  A  person  to  whom  a  Master 
Certificate  has  been  issued  shall  submit 
to  the  Director,  NPFC.  every  six  months, 
after  the  month  in  which  the  Master 
Certificate  is  issued,  a  report  indicating 
the  name,  previous  name,  type,  and 
gross  tonnage  of  each  vessel  covered  by 
the  Master  Certificate  during  the 
preceding  six-month-reporting  period 
and  indicating  which  vessels,  if  any,  are 
tank  vessels. 

(f)  A  legible  copy  of  the  Master 
Certificate  (certified  as  accurate  by  a 
notary  public  or  other  person  authorized 
to  take  oaths  in  the  United  States)  must 
be  carried  aboard  each  vessel  covered 
by  the  Master  Certificate.  The  original 
Master  Certificate  must  be  retained  in 
the  United  States  and  be  kept  readily 
accessible  for  inspection  by  U.S. 
Government  officials. 

(g)  Upon  revocation  or  other 
invalidation  of  the  Master  Certificate, 
the  original  must  be  returned  within  ten 
days  to  the  Director,  NPFC.  The  person 
in  whose  name  the  certificate  was 
issued  shall  ensure  that  all  copies  of  the 
certificate  are  destroyed. 

9  130.12    Certificates,  denial  or  revocation. 

(a)  A  certificate  may  be  denied  or 
revoked  for  any  of  the  following 
reasons: 

(1)  Making  any  willfully  false 
statement  in  coimection  with  an 
application  for  an  initial  certificate,  a 
request  for  a  renewal  certificate,  the 
retention  of  an  existing  certificate,  or 
any  other  matter  under  this  part. 

(2)  Failure  to  establish  or  maintain 
evidence  of  financial  responsibility  as 
required  by  this  part 

(3)  Failure  to  comply  with  or  respond 
to  lawful  inquiries,  regulations,  or  orders 
of  the  Coast  Guard  pertaining  to 
activities  subject  to  this  part. 


(4)  Failure  to  timely  file  required 
statements,  data,  notifications,  or 
affidavits. 

(5)  Cancellation  or  termination  of  any 
insurance,  surety  bond,  guaranty,  or 
other  form  or  undertaking  under  this 
part,  unless  acceptable  substitute 
evidence  of  financial  responsibility  has 
been  submitted. 

(b)  Denial  or  revocation  of  a 
certificate  is  immediate  and  without 
prior  notice  where  the  applicant  or 
certificant — 

(1)  Is  no  longer  the  responsible 
operator  of  the  vessel  in  question; 

(2)  Fails  to  submit  a  completed 
application,  furnish  acceptable  evidence 
of  financial  responsibility  in  support  of 
an  application  or  submit  required  fees; 
or 

(3)  Permits  the  cancellation  or 
termination  of  the  insurance,  surety 
bond,  guaranty,  or  other  undertaking 
upon  which  the  continued  validity  of  the 
certificate  was  based. 

(c)  Except  as  under  paragraph  (b)  of 
this  section,  before  the  denial  or 
revocation  of  a  certificate,  the  Director. 
NPFC.  will  advise  the  applicant  or 
certificant.  in  writing,  of  the  intention  to 
deny  or  revoke  the  certificate,  and 
states  the  reason  therefor. 

(d)  If  the  intended  revocation  is  based 
on  failure  to  timely  file  the  required 
financial  statements,  data,  notifications, 
or  affidavits,  the  revocation  is  effective 
10  days  after  the  date  of  the  notice  of 
intention  to  revoke,  unless,  before 
revocation,  the  certificant  demonstrates 
to  the  satisfaction  of  the  Director,  NPFC. 
that  the  required  documents  were  timely 
filed  or  that  revocation  is  inappropriate. 

(e)  If  the  intended  denial  or  revocation 
is  based  on  paragraph  (a)(1)  or  (a)(3)  of 
this  section,  the  applicant  or  certificant 
may  request,  in  writing,  an  opportunity 
to  present  information  for  the  purpose  of 
showing  that  the  applicant  or  certificant 
is  in  compliance  with  this  part.  The 
request  must  be  received  within  10  days 
after  the  date  of  the  notification  of 
intention  to  deny  or  revoke. 

§130.13    Fees. 

(a)  This  section  establishes  the 
application  fee  imposed  by  the  Coast 
Guard  for  processing  applications.  It 
also  establishes  the  certification  fee 
imposed  by  the  Coast  Guard  for  the 
issuance  or  renewal  of  certificates. 

(b)  Certificates  will  not  be  issued  until 
the  fees  set  forth  in  paragraphs  (d)  and 
(e)  of  this  section  have  been  paid. 

(c)  Fees  must  be  paid  in  United  States 
currency,  by  check,  draft,  or  postal 
money  order  made  payable  to  the  U.S. 
Coast  Guard.  Cash  will  not  be  accepted. 
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(d)  An  applicant  who  submits  an 
application  for  the  first  time  under  this 
part,  shall  pay  an  initial,  non-refundable 
application  fee  of  $150  for  each  type  of 
application  (i.e.  individual  Certiflcatefs], 
Fleet  Certificate,  and  Master 
Certificate).  Applications  for  additional 
Individual  Certificates,  or  to  amend  or 
renew  any  type  of  existing  certificate. 
do  not  require  new  application  fees. 
However,  once  an  application  for  an 
Individual  Certificate(s]  is  withdrawn 
for  any  reason  and  the  applicant  holds 
no  valid  Individual  Certificate(8).  the 
applicant  must  submit  a  new  application 
form  and  an  application  fee  of  $150  in 
order  to  reapply  for  an  Individual 
Certificate(s]  covering  the  same  or 
different  vesseKs).  Similarly,  a  new 
application  form  and  fee  is  required  to 
obtain  a  new  Fleet  or  Master  Certificate 
following  invalidation  of  such 
certificate. 

(e)  In  addition  to  a  first-time 
application  fee  of  $150,  applicants  must 
pay  a  certification  fee  of  $80  for  each 
certificate  issued.  Applicants  shall 
submit  the  certification  fee  for  each 
vessel  listed  in,  or  later  added  to,  an 
application  for  an  Individual 
Certificate(s).  The  $80  certification  fee  is 
required  to  renew  or  to  reissue  a 
certificate  for  any  reason,  including,  but 
not  limited  to.  a  name  change  or  a  lost 
certificate. 

(f)  Certification  fees  are  refunded, 
upon  receipt  of  a  written  request,  if  the 
application  is  denied  or  withdrawn 
before  issuance  of  the  certificate. 
Overpayments  of  application  and 
certification  fees  are  refunded,  on 
request,  only  if  the  refund  is  for  $50  or 
more.  However,  any  overpayments  not 
refunded  will  be  credited,  for  a  period  of 
three  years  from  the  date  of  receipt  of 
the  monies  by  the  Coast  Guard,  for  the 
applicant's  possible  future  use  under 
this  part. 

§  130.14    Enforcement. 

(a)  Any  vessel  operator  required  to 
establish  and  maintain  evidence  of 
financial  responsibility  under  section 
1016  of  the  Oil  Pollution  Act  of  1990  {33 
U.S.C.  2716)  who  fails  to  comply  with 
this  part  is  subject  to  a  civil  penalty  of 
not  more  than  $25,000  per  day  of 
violation  in  accordance  with  section 
4303(a)  of  the  Oil  Pollution  Act  of  1990 
(33  U.S.C.  2716a(a)).  In  addition,  under 
section  4303(b)  of  that  Act  (33  U.S.C. 
2716a(b)).  the  Attorney  General  may 
secure  such  relief  as  may  be  necessary 
to  compel  compliance  with  this  part 
including  termination  of  operations. 
Further,  any  vessel  owner  or  operator 
required  to  establish  and  maintain 
evidence  of  financial  responsibility 
under  section  108(a)(1)  of  the 


Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.C.  9608(a)(1)) 
who  fails  to  comply  with  this  part  is 
subject  to  a  Class  I  administrative  civil 
penalty  of  not  more  than  $25,000  per 
violation  and  a  Class  II  administrative 
civil  penalty  or  judicial  penalty  of 
$25,000  per  day  of  violation  (or  $75,000 
per  day  if  a  second  or  subsequent 
violation)  in  accordance  with  section 
109(a)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act.  as 
amended  (42  U.S.C.  9609(a)). 

(b)  The  Secretary  of  the  Treasury 
shall  withhold  or  revoke  the  clearance 
required  by  section  4197  of  the  Revised 
Statutes  (46  U.S.C.  91)  to  any  vessel 
subject  to  this  part  which  does  not 
produce  evidence  of  financial 
responsibility  required  by  the  Acts. 

(c)  The  Coast  Guard  may  deny  entry 
to  any  port  or  place  in  the  United  States 
or  the  navigable  waters  of  the  United 
States,  and  may  detain  at  a  port  or  place 
in  the  United  States  in  which  it  is 
located,  any  vessel  subject  to  this  part, 
which,  upon  request,  does  not  produce 
evidence  of  financial  responsibility 
required  by  the  Acts. 

(d)  Any  vessel  subject  to  this  part 
which  is  found  in  the  navigable  waters 
without  the  necessary  evidence  of 
financial  responsibility  is  subject  to 
seizure  by  and  forfeiture  to  the  United 
States. 

(e)  Knowingly  and  willfully  using  an 
invalid  Certificate,  or  any  copy  thereof, 
constitutes  fraud. 

§  1 30. 1 S    Service  of  process. 

(a)  When  executing  the  forms  required 
by  this  part,  each  applicant  and 
guarantor  shall  designate  thereon  a 
person  located  in  the  United  States  as 
its  agent  for  service  of  any  process  for 
purposes  of  the  Acts.  Each  such 
designated  agent  shall  acknowledge  the 
designation  in  writing  unless  such  agent 
has  already  furnished  the  Commander. 
NPFC.  with  a  "master"  concurrence 
showing  that  it  has  agreed  in  advance  to 
act  as  the  United  States  agent  for 
service  of  process  for  the  applicant  or 
guarantor  in  question. 

(b)  If  any  applicant  or  guarantor 
desires,  for  any  reason,  to  change  any 
designated  agent,  the  change  must  be 
accomplished  by  notifying  Director. 
NPFC,  of  the  change  and  furnishing  the 
relevant  information,  including  the 
acknowledgment  under  paragraph  (a)  of 
this  section,  if  required.  In  the  event  of 
death,  disability,  or  unavailability  of  a 
designated  agent,  the  applicant  or 
guarantor  shall  designate  another  agent 
in  accordance  with  paragraph  (a)  of  this 
section  within  10  days  of  knowledge  of 


any  such  event.  The  new  designation 
must  be  submitted  to  the  Director, 
NPFC.  Failure  to  so  designate  and 
maintain  a  viable  agent  for  service  of 
process  may  lead  to  revocation  of  a 
certificate. 

(c)  If  any  designated  agent  can  not  be 
served  because  of  death,  disability, 
unavailability  or  similar  event,  and 
another  agent  has  not  been  designated 
pursuant  to  this  section,  then  service  of 
process  on  Director.  NPFC,  will  serve  as 
if  service  of  process  had  been  effected 
on  the  designated  agent.  Service  of 
process  on  Director,  NPFC,  will  not  be 
effective  unless  the  server — 

(1)  Sends  the  applicant  or  guarantor 
by  registered  mail,  at  its  last  known 
address  on  file  with  Director.  NPFC,  a 
copy  of  each  document  served  on 
Director.  NPFC;  and 

(2)  Attests  to  this  mailing,  at  the  time 
process  is  served  upon  Director.  NPFC, 
indicating  that  the  intent  of  the  mailing 
is  to  effect  service  of  process  on  the 
applicant  or  guarantor  and  that  service 
on  the  designated  agent  is  not  possible, 
stating  the  reason  why. 

Appendix  A  to  Part  130— Application 
Form 

Department  of  Transportation  U.S. 
Coast  Guard  C<5- 

Application  for  Certificate  of  Financial 
Responsibility  (Water  Pollution) 

Instructions:  Please  type  or  print  clearly 
and  submit  this  application  to  the  Director. 
Coast  Guard  National  Pollution  Funds  Center 
[to  be  developed].  The  application  is  in  four 
parts:  Part  I — General;  Part  II — Evidence  of 
Financial  Responsibility;  Part  III — 
Declaration:  and  Part  IV — Concurrence  of 
Agent.  Applicants  must  answer  all  applicable 
questions.  If  a  question  does  not  apply, 
answer  "not  applicable."  Incomplete 
applications  will  be  returned.  If  additional 
space  is  required,  supplemental  sheets  may 
be  attached.  All  information  must  be 
provided  in  the  English  language. 

This  Space  for  Use  by  CG  Only 

General  (Part  I  of  4  Parts) 

1.  (a)  Legal  name  of  applicant  (naiAe  of 
legally  responsible  operator  of  all  vessels 
listed  in  part  II): 

(b)  English  equivalent  of  legal  name  if 
customarily  written  in  language  other  than 
English: 

(c)  Trade  name,  if  any: 

2.  Is  this  the  first  time  the  above-named 
applicant  is  submitting  application  Form  CG- 
535S-8? 

D  Yes  NoO 

If  "No"  what  Coast  Guard  control  number 
was  assigned  to  the  first  application  Form  CG 
5358-8(6-83)? 

3.  State  applicant's  legal  form  of 
organization,  i.e..  whether  operating  as  an 
individual,  corporation,  partnership, 
association,  joint  stock  company,  business 


4M16 


Federal  Register  /  Vol  56.  No.  167  /  Thursday.  September  26.  1991  /  Proposed  Rules 


trust  or  other  organized  group  of  persons 
(whether  incorporated  or  not),  or  as  a 
receiver,  trustee,  or  other  liquidating  agent 
and  briefly  describe  current  business 
activities  and  length  of  time  engaged  therein. 

(a)  If  a  corporation,  association,  or  other 
organization,  please  indicate: 

Name  of  U.S.  state  or  foreign  country  in 
which  incorporated  or  organized: 
Date  of  incorporatioa  or  organization: 

(b)  If  a  partnership,  give  name  and  address 
of  each  partner 

4.  Name  and  address  of  applicant's  United 
States  agent  or  other  person  authorized  by 
applicant  to  accept  legal  service  in  the  United 
States.  (See  part  IV) 

Evidence  of  Financial  Responsibility  (Part  II 
of  4  Parts) 

5.  List  all  vesseb  to  which  33  Code  of 
Federal  Regulations  section  130.1(a)  applies 
and  for  which  you  are  the  operator. 

In  column  (f)  indicate  the  number  "l"  if  the 
operator  is  also  the  registered  owner. 
Indicate  "2"  in  column  (f)  if  the  operator  is 
not  the  registered  owner. 

(a)  Name  of  vessel 

(b)  Type  of  vessel  (see  note  below). 

(c)  Country  of  registry. 

(d)  Registration  number. 

(e)  Gross  tons, 
(fl  "1"  or  "2". 

Note:  Designate  the  type  of  vessel  by  using 
a  number  from  one  of  the  following 
categories: 

Cargo  Vessels.  Self-PropeUed 

Breakbulk  freighter  10 

Container  ship  '  11 

RolIon-roUofflZ 

Barge  carrier  (e-g.,  lash.  Seabee)  13 

Recreational  Vessels 

All  types  of  pleasure  Craft  40 

Utility  Craft 

Combination  breakbulk  coatainerahip  *  14 
Combination  roll  on-roU  off  containership  ' 

IS 
Combination  barge  carrier  containership  '  16 
Tanker  17 
Dry  bulk  carrier  18 

All  other  self-propelled  cargo  vessels  19 
Tank  barge  SO 
Tug  and  towfooat  SI 
Barge  and  scow  52 
Drilling  rig  S3 
Fishing  vessal  54 
Factory  vessel  55 
Research  vessel  SS 
All  other  utility  craft »  57 

Passenger  Vessels 

Passenger  vessel  *  30 

Combination  passenger/cargo  vessel  *  31 

Ferry  »  32 

MisceHaneoos 

Vessels  not  otherwise  specified  60 

(g)  If  applicant  indicated  "2"  for  any  vessd 
listed  above  in  column  5(f).  indicate: 


UMI 


'  Contalnor  ihip  categorie*  ihould  be  astigned 
only  to  ves8«l«  huvi.-ie  'i''e<i  container  cells  or 
regulariy  carrying  multi-tier  container  deckloada. 

*  Patsen^t  categorle*  should  be  assigned  only  to 
vessels  carrying  nv>re  than  12  passengers  for  hire. 

»  Indudcs  floating  cranes,  dredges,  docks,  etc. 


Name  of  vessel 

Owner 

Owner's  Mailing  Address: 

6.  Items  7  through  10  are  optional  methods 
of  establishing  financial  responsibility.  Check 
the  appropriate  box(e8)  below  and  answer 
only  the  item(8)  which  are  applicable  to  this 
application: 

D  Insuraoce  (Answer  item  7) 
D  Surety  Bond  (Answer  item  8) 
n  Guaranty  (Answer  item  9) 
D  Self-insurer  (Answer  item  10) 

7.  Name  and  address  of  applicant's  insurer 
(evidence  of  insurance  acceptable  to  the 
Director.  Coast  Guard  National  Pollution 
Funds  Center,  must  be  filed  before  a 
Certificate  wtU  be  issued): 

8.  Total  amount  of  surety  bond.  (Surety 
Bond  Form  CC  S358-^  (        )  must  be  filed 
before  a  Certificate  tvill  be  issued).  N8:::e  and 
address  of  applicant's  surety: 

9.  Name  and  address  of  applicant's 
guarantor  (Guaranty  Form  CG  5359-9C(        ) 
and  all  required  ^tancial  data  must  be  filed 
before  a  Certificate  will  be  issued.  If 
applicant  is  applying  for  a  Master  Certificate, 
the  correct  guaranty  is  Form  CG  535d-9D 

(      )• 

Guarantor's  fiscal  yean (Month) 

(Day)  to (Month)  (Day) 

10.  If  applicant  intends  to  qualify  as  a  self- 
insurer,  attach  all  required  financial  data  and 

indicate  fiscal  yean (Month) 

(Day)  to (Month)  (Day) 

Declaration  (Part  III  of  4  Parts) 

11.  Applicant's  mailing  address  (street, 
number,  post  office  box,  city,  state  or 
country,  and  ZIP  code  if  in  the  United  States): 

12.  Telex  number  and  answerback: 

13.  Type  or  prist  in  this  space  the  name 
and  titk  of  the  official  who  is  signing  this 
application: 

14.  Address  of  principal  office  in  the  United 
States  (if  any): 

15.  Area  axle  and  telephone  na^ 

I  declare  that  I  have  examined  this 
application,  including  any  accompanying 
schedules  and  statements,  and.  to  the  best  of 
my  knowledge  and  belief,  it  is  true,  correct 
and  complete.  Furthermore,  it  is  agreed  that 
the  applicant  named  in  item  1(a)  of  part  I 
above  is  the  responsible  operator  of  all 
vessels  now  listed  in  or  later  added  to  this 
application.  I  also  agree  that  in  the  event  the 
agent  designated  in  item  4  of  part  I  above,  or 
his  replacement  as  may  be  designated  later 
with  the  approval  of  the  Director,  Coast 
Guard  National  Pollution  Funds  Center, 
cannot  be  served  dne  to  death,  disability, 
unavailability  or  similar  event  the  Director, 
Coast  Guard  National  Pollution  Funds 
Center,  shall  be  deemed  to  be  the  agent  for 
service  of  process.  I  have  signed  this 
application  in  my  above  indicated  capacity 
as  an  authorized  official  of  the  applicant  or. 
if  acting  under  a  power  of  attorney,  pursuant 
to  the  power  vested  in  me  by  the  said 
applicant  as  evidenced  by  the  attached 
document 
Date Signature  of  above  official 

Note:  Please  be  sure  that  parts  L  IL  and  III 
have  t>een  completed  in  full  and  that  part  III 
has  been  dated  and  signed.  Then  proceed  to 
part  !V.  attached. 


No  certificate  will  be  issued  unless  a 
completed  application  form  has  been 
received  processed  and  approved — 
33  CFR  part  13a 
Comments: 

The  statements  hereinabove  set  forth  are 
made  subject  to  penalties  prescribed  by  law 
for  any  person  who  knowingly  and  willfully 
makes  false  statements  on  any  matter  within 
the  jurisdiction  of  an  agency  of  the  United 
States  (18  U.S.C  1001). 

Concurrence  of  Agent  (Part  IV  of  4  Parts) 

Part  rV-A  must  be  completed  by  the  person 
designated  in  item  4  of  part  I  to  serve  as 
applicant's  United  States  agent  for  service  of 
legal  process.  Part  IV -B  must  be  completed  by 
the  applicant.  After  parts  IV-A  and  IV -B  are 
completed,  part  FV  should  be  submitted  to  the 
Director,  Coast  Guard  National  Pollution 
Funds  Center,  t>y  the  applicant  or  by  the 
agent  either  separately  or  together  with  parts 
I,  n.  and  m.  (Part  IV  need  not  be  completed  if 
the  agent  designated  in  item  4  of  part  1 
already  has  submitted  to  the  U.S.  Coast 
Guard  an  acceptable  blanket  Concurrence  of 
Agent  agreeing  to  serve  on  behalf  of  certain 
applicants  who  designate  such  agent). 

Part  IV-A 

It  is  hereby  agreed  that 

shall  serve  as  the  herein  named  applicant's 
United  States  agent  for  service  of  legal 
process  for  purposes  of  part  130,  title  33,  CFR. 
This  designation  and  agreement  shall  cease 
immediately  in  the  event  that  said  applicant 
designates  a  new  agent  acceptable  and 
agreed  to  by  the  Director,  Coast  Guard 
National  Pollution  Funds  Center. 

Date:  

Signature  of  person  signing  on  behalf  of 
agent: 

Title: 

Business  address: 

Part  IV-B  (To  be  Completed  by  Applicant) 

Name  of  applicant  (From  item  l(a]): 

Signature  of  person  signing  on  behalf  of 
applicant:  (Person  signing  here  should 
also  sign  in  appropriate  place  on  Part  01) 

Date: 

Type  or  Print  Name  and  Title: 

Appendix  B  to  Part  130— Insurance 
Form 

Department  of  Transportation  U.S. 
C<wst  Guard  Insurance  Form  No.  CO- 
5358-9  Furnished  as  Evidence  of 
Financial  Responsll>lltty  Under  tt>e  OU 
Pollution  Act  of  1990  and  ttte 
Comprehensive  EiwirorMnental 
Respor«se,  Compensation,  and  UabWty 
Act,  as  Amended 

(Name  of  Insurer) 

(hereinafter  "Insurer")  hereby  certifies  that 
for  purposes  of  complying  with  the  financial 
responsibility  provisions  of  the  Oil  Pollution 
Act  of  1990  (hereinafter  referred  to  as  OPA) 
and  Comprehensive  Environmental 
Response,  Compensatioa  and  Liability  Act 
(hereinafter  referred  to  as  CERCLA),  as 
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amended  (hereinafter  referred  to  collectively 
as  the  "Acts"),  the  vessel  owners  and 
operators  of  each  respective  vessel  speciried 
in  the  schedules  below  are  insured  by  it 
against  liability  for  costs  and  damages  to 
which  such  vessel  owners  and  operators 
could  be  subjected  under  either  section  1002 
OPA  or  section  107(a)(1)  CERCLA,  or  both,  in 
an  amount  equal  to  the  total  of  the  applicable 
amounts  determined  in  accordance  with  part 
I  and  part  n  of  the  Applicable  Amount  Table 
below,  respecting  each  such  vessel. 

The  amount  and  scope  of  insurance 
coverage  hereby  provided  by  the  Insurer  is 
not  conditioned  or  dependent  in  any  way 
upon  any  contract,  agreement  or 
understanding  between  an  assured  owner  or 
operator  and  the  insurer.  Coverage  hereunder 
is  as  required  for  purposes  of  evidencing 
Tinancial  responsibility  under  each  of  the 
Acts,  separately,  at  the  levels  in  effect  at  the 
time  of  the  incident(s),  rielease(8)  or 
threatened  release(s)  giving  rise  to  claims. 

(Name  of  Agent) 


with  offices  located  at 


is  hereby  designated  as  the  Insurer's  Agent  in 
the  United  States  for  service  of  process  for 
the  purposes  of  this  undertaking.  If  the 
designated  agent  cannot  be  served  due  to 
death,  disability  or  unavailability,  the 
Director,  Coast  Guard  National  Pollution 
Funds  Center,  shall  be  the  agent  for  service  of 
process. 

The  Insurer  consents  to  be  sued  directly 
with  respect  to  any  claims  for  costs  and 
damages  arising  under  section  1002  OPA  or 
section  107(a)(1)  CERCLA.  or  both,  against 
any  of  said  owners  or  operators.  However,  in 
any  direct  action  under  the  Oil  Pollution  Act 
of  1990  the  Insurer's  liability  per  vessel  per 
incident  shall  not  exceed  the  amount 
determined  under  section  1016(g)  of  that  Act 
and,  in  any  direct  action  under  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended,  the  Insurer's  liability  per  vessel  per 
release  or  threatened  release  shall  not  exceed 
the  amount  determined  under  section 
108(d)(1)  of  that  Act.  The  Insurer  shall  be 
entitled  to  invoke  only  the  rights  and 
defenses  specifically  permitted  to  guarantors 
by  the  Act  under  which  the  action  is  brought. 

The  insurance  evidenced  by  this 
undertaking  shall  be  applicable  only  in 
relation  to  incidents,  releases  and  threatened 
releases  occurring  on  or  after  the  effective 
date  and  before  the  termination  date  of  this 
undertaking  and  shall  be  applicable  only  in 
relation  to  inchlents,  releases  and  threatened 
releases  giving  rise  to  claims  under  section 
1002  OPA  or  section  107(a)(])  CERCLA,  or 
both,  with  respect  to  any  of  the  vessels  listed 
below. 

The  effective  date  of  this  undertaking  for 
each  vessel  listed  below,  shall  be  the  date 
such  vessel  is  named  in  or  added  to  the 
schedules  below.  For  each  such  vessel,  the 
termination  date  of  this  undertaking  shall  be 
30  days  after  the  date  of  receipt  of  written 
notice  by  the  Director,  Coast  Guard  National 
Pollution  Funds  Center  (Center)  that  the 
Insurer  has  elected  to  terminate  the  insurance 
evidenced  by  this  undertaking  and  has  so 
notified  the  vessel  operator  identified  on  the 
schedule  below. 


However,  with  respect  to  any  vessel  which 
is  carrying  oil  or  hazardous  substances  in 
bulk  as  cargo  that  has  been  loaded  before  the 
above  termination  date,  termination  shall  not 
take  effect  earlier  than  30  days  from  receipt 
of  the  notice  prescribed  above  and 
furthermore  not  until  either  (1)  completion  of 
discharge  of  such  cargo  or  (2)  60  days  after 
the  date  of  receipt  by  the  Center  of  the 
written  notice  prescribed  above,  whichever 
date  is  earlier. 

Termination  of  this  undertaking  as  to  any 
vessel  shall  not  affect  the  liability  of  the 
Insurer  in  connection  with  an  incident, 
release,  or  threatened  release  occurring  prior 
to  the  date  such  termination  becomes 
effective. 

If  during  the  currency  of  this  undertaking 
an  owner  or  operator  requests  that  an 
additional  vessel  be  made  subject  to  this 
undertaking  and  if  the  Insurer  accedes  to 
such  request  and  so  notifies  the  Center,  then 
such  vessel  shall  be  deemed  included  in  the 
schedules  below. 

If  more  than  one  Insurer  joins  in  executing 
this  undertaking,  such  action  shall  constitute 
joint  and  several  liability  on  the  part  of  such 
Insurers.  The  definitions  in  33  CFR  part  130 
apply  to  this  undertaking. 

Effective  Date  of  Coverage  for  Vessels 
Originally  Named  in  This  Undertaking: 

day/month/year 

(Name  of  Insurer) 


Schedule  of  Vessels 


(Mailing  Address) 


By:  

(Signature  of  Official  Signing  On  Behalf  of 
Insurer) 

(Typed  Name  and  Title  of  Signer) 

Applicable  Amount  Table 

(I)  Applicable  Amount  under  section  1016, 
Oil  Pollution  Act: 

(A)  Tank  Vessel— 

(i)  Over  300  gross  tons  '  but  not  to  exceed 
3000  gross  tons;  the  greater  of  52,000,000  or 
S1200  per  gross  ton; 

(ii)  Over  3000  gross  tons;  the  greater  of 
$10,000,000  or  $1200  per  gross  ton. 

(B)  Vessel  other  than  a  tank  vessel — over 
300  gross  tons  ';  the  greater  of  $500,000  or 
$600  per  gross  ton. 

(II)  Applicable  amount  under  section  108. 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act: 

Vessel  over  300  gross  tons — the  greater  of 
$5,000,000  or  $300  per  gross  ton. 

(III)  Total  Applicable  Amount  =  Maximum 
applicable  amount  calculated  under  (I)  plus 
maximum  applicable  amount  calculated 
under  (II). 

Insurance  Form  No. 


'  This  minimum  gross  ton  limit  does  not  apply  to 
any  vessel  using  the  waters  of  the  U.S.  exclusive 
economic  zone  to  transship  or  lighter  oil  destined 
for  a  place  subject  to  the  jurisdiction  of  the  United 
States. 


Insurance  Form  No.- 
CG 


Schedule  of  Vessels  Added  to  Above 
Schedule 


Vessel        Gross  tons       Operator       Date  added 


Insurance  Form  No.- 


Appendix  C  to  Part  130— Master 
Insurance  Form 

Department  of  Transportation  U.S. 
Coast  Guard  Master  Insurance  Form 
No.  CG-5358-9A  Furnished  as 
Evidence  of  Financial  Responsibility 
for  Builders,  Repairers,  Scrappers,  or 
Sellers  of  Vessels  Under  the  Oil 
Pollution  Act  of  1990  and  the 
Comprehensive  Envirorniental 
Response,  Compensation,  and  Uability 
Act,  as  Amended 


(Name  of  Insurer) 

(hereinafter  "Insurer")  hereby  certifies  that 

(Name  of  Assured) 

(hereinafter  "Assured")  and  the  owner  of 
each  vessel  covered  hereunder  are  insured  by 
it  against  cost  and  damage  liability  for 
purposes  of  complying  with  the  financial 
responsibihty  provisions  of  the  Oil  Pollution 
Act  of  1990  (hereinafter  referred  to  as  OPA) 
and  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability  Act 
(hereinafter  referred  to  as  CERCLA).  as 
amended  (hereinafter  referred  to  collectively 
as  the  "Acts").  This  undertaking  shall  be 
applicable  in  relation  to  any  vessel  for  which 
either  or  both  Acts  require  financial 
responsibility  and  which  the  Assured  may 
from  time  to  time  hold  for  purposes  of 
construction,  repair,  scrapping,  or  sale.  The 
amount  of  liability  insured  hereunder  is  equal 
to  the  total  of  the  applicable  amounts 
determined  in  accordance  with  part  1  and 
part  II  of  the  Applicable  Amount  Table 
below,  respecting  each  such  vessel.  The 
amount  and  scope  of  insurance  coverage 
hereby  provided  by  the  Insurer  is  not 
conditioned  or  dependent  in  any  way  upon 
any  contract,  agreement  or  understanding 
between  the  owner  or  Assured  and  the 
Insurer.  Coverage  hereunder  is  as  required 
for  purposes  of  evidencing  financial 
responsibility  under  each  of  the  Acts, 
separately,  at  the  levels  in  effect  at  the  time 
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of  the  incident(8),  relea8e(s)  or  threatened 
release(s)  giving  rise  to  claims. 

(Name  of  Agent) 

with  offices  located  at    


(Mailing  Address) 


is  hereby  designated  as  the  Insurer's  agent  in 
the  United  States  for  service  of  process  for 
purposes  of  this  undertaking.  If  the 
designated  agent  cannot  be  served  due  to 
death,  disability,  or  unavailability,  the 
Director.  Coast  Guard  National  Pollution 
Funds,  shall  be  the  agent  for  service  of 
process. 

The  Insurer  consents  to  be  sued  directly  in 
respect  of  any  claims  for  costs  and  damages 
arising  under  section  1002  OPA  or  section 
107(aKl)  CERCLA.  or  both,  against  the 
Assured  or  the  owner.  In  any  direct  action 
under  the  Oil  Pollution  Act  of  199a  the 
Insurer's  liability  per  vessel  per  incident  shall 
not  exceed  the  amount  determined  under 
section  1016(g)  of  that  Act  and,  in  any  direct 
action  under  the  Comprehensive 
Environmental  Response.  Compensatioa  and 
Liability  Act  as  amended,  the  Insurer's 
liability  per  vessel  per  release  or  threatened 
release  shall  not  exceed  the  amount 
determined  under  section  108(d)(1)  of  that 
Act.  The  Insurer  shall  be  entitled  to  invoke 
only  the  rights  and  defenses  specifically 
permitted  to  guarantors  by  the  Act  under 
which  the  action  is  brought. 

The  insurance  evidenced  by  this 
undertaking  shall  be  applicable  only  in 
relation  to  incidents,  releases  or  threatened 
releases  which  give  rise  to  claims  under 
section  1002  OPA  or  section  107(a)(1) 
CERCLA,  or  both,  in  respect  to  any  of  the 
abovennentioaed  vessels  and  which  occur  on 
or  after  the  below-specified  effective  date  of 
this  undertaking  and  before  the  termination 
dale  of  this  undertaking.  Such  termination 
date  shall  be  30  days  after  the  date  of  receipt 
by  the  Director,  Coast  Guard  National 
Pollution  Funds  Center  (Center),  of  written 
notice  that  the  Insurer  has  elected  to 
terminate  the  insurance  evidenced  by  this 
undertaking  and  has  so  notified  the  above 
named  Assured. 

However,  with  respect  to  any  vessel  which 
is  carrying  oil  or  hazardous  substances  in 
bulk  as  cargo  that  has  been  loaded  before  the 
above  terminatioQ  date,  termination  shall  not 
take  effect  earlier  than  30  days  from  receipt 
by  the  Center  of  the  notice  prescribed  above 
and  furthermore  not  until  either  (1) 
completion  of  discharge  of  such  cargo,  or  (2) 
60  days  after  the  date  of  receipt  by  the  Center 
of  the  written  notice  prescribed  above, 
whichever  date  is  earlier. 

Termination  of  this  undertaking  shall  not 
affect  the  liabihty  of  the  Insurer  in  connection 
with  an  incident  release  or  threatened 
release  occurring  prior  to  the  date  such 
termination  becomes  effective. 

If  more  than  one  Insurer  joins  in  executing 
this  undertaking,  such  action  shall  constitute 
joint  and  several  liability  on  the  part  of  such 
Insurers. 

The  definitions  in  33  CFR  part  130  shall 
apply  to  this  undertaking. 
Effective  Date: 


By:  

(Signature  of  Official  Signing  on  Behalf  of 
Insurer)  (Typed  Name  and  Title  of  Signer) 
Master  Insurance  Form  No.  

(I)  Applicable  Amount  Table 

Applicable  Amount  under  section  1016.  Oil 
Pollution  Act: 

(A)  Tank  Vessel — 

(i)  over  300  gross  tons '  but  not  to  exceed 
3000  gross  tons:  the  greater  of  S2.U00.000  or 
Si  200  per  gross  ton; 

(li)  over  3000  gross  tons;  the  greater  of 
$10,000,000  or  $1200  per  gross  ton. 

(B)  Vessel  other  than  a  tank  vessel — over 
300  gross  tons ';  the  greater  of  $500,000  or 
$600  per  gross  ton. 

(II)  Applicable  amount  under  section  108, 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act: 

Vessel  over  300  gross  tons — the  greater  of 
$5,000,000  or  $300  per  gross  ton. 

(III)  Total  Applicable  Amount  =  Maximum 
applicable  amount  calculated  under  (I)  plus 
maximuiD  applicable  amount  calculated 
under  (II). 

CG-    

Appendix  0  to  Part  130— Surety  Bond 
Form 

Surety  Co.  Bond  No 


Department  of  Transportation  U.S. 
Coast  Guard  CG-5358-9B  Surety  Bond 
Furnished  as  Evidence  of  Financial 
Responsibility  Under  ttie  Oil  Pollution 
Act  of  1990  and  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
Amended 

Know  All  Persons  by  These  Presents,  that 


(Name  of  Vessel  Operator) 
of 


(City) 


(State  aiui  Country) 

as  Principal  (hereinafter  "Principal"),  and 

(Name  of  Surety) 

a  company  created  and  existing  under  the 

laws  of 

(State  and  Country) 

and  authorized  by  the  U.S.  Department  of  the 
Treasury  to  do  business  in  the  United  States 
as  Surety  (hereinafter  "Surety"),  are  held  and 
firmly  bound  unto  the  United  States  of 
America  and  other  claimants  for  costs  and 
damages  liability  under  the  Oil  Pollution  Act 
of  1990  (hereinafter  referred  to  as  OPA)  and 
the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (hereinafter 


(Name  of  Insurer) 


'  This  minimum  gross  Ion  limit  doen    ol  apply  to 
any  vessel  utmg  the  waters  of  the  U.S.  exclusive 
economic  zone  to  Iranssbip  or  lighter  oil  destined 
for  a  place  subject  (o  the  jurisdiction  of  the  United 
Stales. 


referred  to  as  CERCLA),  as  amended 
(hereinafter  referred  to  collectively  as  the 

"Acts"),  In  the  penal  sum  of  $ . which 

sum  is  equal  to  the  total  applicable  amount 
determined  in  accordaace  with  the 
Applicable  Amount  Table  below,  for  which 
payment,  well  and  truly  to  be  made,  we  bind 
ourselves  and  our  heirs,  executors, 
administrators,  successors  and  assigns, 
jointly  and  severally,  firmly  by  these 
presents.  The  foregoing  penal  sum  is  not 
conditioned  or  dependent  in  any  way  upon 
any  contract,  agreement  or  understanding 
between  the  Principal  and  Surety.  The 
Principal  shall  be  deemed  to  include  both 
owner  and  operator  of  each  vessel  covered 
by  this  bond. 

Whereas,  the  Principal  intends  to  become 
or  is  a  holder  of  a  Certificate  of  Financial 
Responsibility  (Water  Pollution)  under  the 
provisions  of  33  Code  of  Federal  Regulations 
part  130  and  has  elected  to  file  with  the 
Director.  Coast  Guard  National  Pollution 
Funds  Center  (Center)  such  a  bond  as  will 
ensure  financial  responsibility  to  meet  any 
liability  for  costs  and  damages  incurred 
under  section  1002  OPA  or  section  107(a)(1) 
CERCLA.  or  both,  in  amounts  equal  to  the 
applicable  amount  determined  in  accordance 
with  the  Applicable  Amount  Table  below,  for 
the  respective  Act;  and 

Whereas,  this  bond  is  vmtten  to  ensure 
compliance  by  the  Principal  with  the 
financial  responsibility  requirements  of  each 
Act  and  shall  inure  to  the  benefit  of  the 
United  States  of  America  and  other  claimants 
under  each  Act 

Now,  Therefore,  the  condition  of  this 
obligation  is  such  that  if  the  Principal  shall 
pay  or  cause  to  be  paid  to  the  United  States 
of  America  or  other  claimants  any  sum  or 
sums  for  which  the  Principal  may  be  held 
legally  hable  for  costs  and  damages  under 
section  1002  OPA  or  section  107(a)(1) 
CERCLA.  or  both,  then  this  obligation,  to  the 
extent  of  such  payment  shall  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

The  liability  of  the  Surety  as  guarantor 
under  section  1002  OPA  or  section  107(a)(1) 
CERCLA,  or  both,  shall  not  be  discharged  by 
any  payment  or  succession  of  payments 
hereunder,  unless  and  until  such  payment  or 
payments  shall  amount  in  the  aggregate  to 
the  penalty  amount  of  the  bond,  determined 
in  accordance  with  the  Applicable  Amount 
Table  below,  applicable  to  the  respective 
Act  and  furthermore  nnless  and  until  the 
Surety  furnishes  written  notice  to  the  Center 
of  all  suits  filed,  judgments  rendered  and 
payments  made  by  the  Surety  under  this 
bond. 

Any  claim  for  which  the  Principal  may  be 
liable  under  either  section  1002  OPA  or 
section  107(a)(1)  CERCLA.  or  both,  may  be 
brought  directly  against  the  Surety.  In  the 
event  of  such  direct  claim  the  Surety  shall  be 
entitled  to  invoke  only  the  rights  and 
defenses  specifically  permitted  by  the 
respective  Act  to  guarantors.  The  Surety's 
liability  (1)  per  vessel  per  incident  under  the 
Oil  Pollution  Act  of  1990  shall  not  exceed  the 
amount  determined  under  Section  10ie(g)  of 
that  Act  and  (2)  per  vessel  per  release  or 
threatened  release  under  (he  Comprehensive 
Environmental  Response,  Compensation,  and 


UMi 
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Liability  Ad  shall  not  exceed  the  amount 
determined  under  section  106(d)(1)  of  that 
Act 

This  bond  is  effective  the day  of 

, ,  12:01  ajn,  eastern 


Surety 

Corporate  Surety  Business  Address 


standard  time  at  the  address  of  the  Surety  as 
stated  herein  and  shall  continue  in  force  until 
discharged  or  terminated  as  herein  provided. 
The  Principal  or  the  Surety  may  at  any  time 
terminate  this  bond  by  written  notice  sent  by 
certified  mail  to  the  other  party,  with  a  copy 
(plainly  indicating  that  the  original  notice 
was  sent  by  certified  mail)  to  the  Center.  The 
termination  shall  become  effective  thirty  (30) 
days  after  the  Center's  receipt  of  said  written 
advice;  Provided,  however,  that  with  respect 
to  any  of  the  vessels  being  operated  by  the 
Principal  which  are  carrying  oil  or  hazardous 
substance  in  bulk  as  cargo  that  have  been 
loaded  before  the  above  termination  date, 
termination  shall  not  take  effect  earlier  than 
30  days  from  receipt  by  the  Center  of  the 
notice  prescribed  above  and  furthermore  not 
until  either  (1)  completion  of  discharge  of 
such  cargo,  or  (2)  60  days  after  the  date  of 
receipt  by  the  Center  of  the  notice  prescribed 
above,  whichever  date  is  eartier.  The  Surety 
shall  not  be  liable  hereunder  in  connection 
with  an  incident  release  or  threatened 
release  occurring  after  the  termination  of  this 
bond  as  herein  provided,  but  such 
termination  shall  not  affect  the  liability  of  the 
Surety  in  connection  %vith  an  incident  release 
or  threatened  release  occurring  prior  to  the 
date  such  termination  becomes  effective. 

The  Surety  designates    

(Name  of  Agent) 

with  offices  at 

as  the  Surety's  agent  in  the  United  States  for 
service  of  process  for  the  purposes  of  this 
bond.  If  the  designated  agent  cannot  be 
served  due  to  death,  disability,  or 
unavailability,  the  Director.  Coast  Guard 
National  Pollution  Funds  Center,  shall  be  the 
agent  for  service  of  process. 

If  more  than  one  surety  company  joins  in 
executing  this  bond,  such  action  shall 
constitute  joint  and  several  liability  on  the 
part  of  such  Sureties. 

The  definitions  in  33  CFR  part  130  shall 
apply  to  this  bond. 

In  witness  whereof,  the  above-named 
Principal  and  Surety  have  executed  this 
instrument  on  the day  of 


(Please  type  name  of  signer  under  each 
signature.  In  the  case  of  partnership,  each 
partner  must  sign.) 

Principal 

(Individual  Principal  or  Partner) 
(Business  Address] 
(Individual  Principal  or  Partner) 


(Individual  Principal  or  Partner) 
Corporate  Principal  Business  Address 

(Affix  Corporate  Seal) 

By 

Title 


(AITu  Corporate  Seal) 

By 

TiUe 

Surety  Co.  Bond  No.   - 


Applicable  Amount  Table 

(I)  Appbcable  Amount  under  section  1016. 
Oil  Pollution  Act: 

(A)  Tank  Vessel— 

(i)  Over  300  gross  tons '  but  not  to  exceed 
3000  gross  tons:  the  greater  of  S2.UOO.000  or 
S1200  per  gross  ton; 

(ii)  Over  3000  gross  tons:  the  greater  of 
SlO.000,000  or  $1200  per  gross  ton. 

(B)  Vessel  other  than  a  tank  vessel— over 
300  gross  tons ' ;  the  greater  of  $500,000  or 
$600  per  groM  ton. 

(II]  Applicable  amount  under  section  106, 
Comprehensive  Environmental  Response,  ■ 
Compensation,  and  Liability  Act:  Vessel  o\'er 
300  gross  tons— the  greater  of  $5,000,000  or 
$300  per  gross  toa 

(IH)  Total  Appbcable  Amount = Maximum 
applicable  amount  calculated  under  (I)  plus 
maximum  applicable  amount  calculated 
under  (II). 
CO 

Appendix  E  to  Part  130— Guaranty 
Form 

Department  of  Transportation  U.S. 
Coast  Guard  CG-5358-9C  Guaranty  as 
Evidence  of  Rnancial  Respons{t>Wty 
Under  The  OH  Pollution  Act  of  1990 
and  The  Comprehensive 
Environmental  Response, 
Comperisation,  and  Liability  Act,  as 
Amended 

1.  Whereas    

(Name  of  Vessel  Operator) 
(hereinafter  referred  to  as  the  "Operator")  is 
the  Operator  of  the  Vessel(s]  specified  in  the 
annexed  schedules  (hereinafter  "Vessel"  or 
"Vessels"),  and  whereas  the  Operator  desires 
to  establish  evidence  of  financial 
responsibility  for  both  the  owner  and 
operator  of  each  such  vessel  in  accordance 
with  the  Oil  Pollution  Act  of  lf)90  (hereinafter 
referred  to  as  OPA)  and  the  Comprehensive 
Enviroiunental  Response,  Compensation,  and 
Liability  Act  (hereinafter  referred  to  as 
CERCLA],  as  amended  (hereinafter  referred 
to  collectively  as  the  "Acts"),  the  undersigned 
Guarantor  hereby  guarantees,  subject  to  the 
provisions  hereof,  to  discharge  the  owner's 
and  Operator's  hability  in  respect  to  each 
such  vessel  for  costs  and  damages  under 
section  1002  OPA  or  section  107(a)(1) 
CERCLA,  or  both,  in  an  amount  equal  to  the 
total  applicable  amount  determined  in 
accordance  with  the  Applicable  Amount 
Table  below  (such  guaranteed  amount  to  be 
so  limited  provided  that  the  Guarantor 
furnishes  written  notice  to  the  Director.  Coast 


'  This  minimnni  gross  ton  limit  dues  not  appty  to 
any  veM«l  onng  the  water*  of  the  U.S.  excJDtive 
economic  zone  to  tranubip  or  lighter  Oil  destined 
{or  a  place  subject  to  the  jurisdiction  of  the  United 
SUtes. 


Guard  National  Pollution  Funds  Center 
(Center]  forthwith  of  all  suits  filed,  judgments 
rendered,  and  paj'ments  made  by  the 
Guarantor  imder  this  Guaranty).  The  amount 
and  scope  of  such  hability  are  not 
conditioned  or  dependent  in  any  way  upon 
any  contract,  agreement  or  understanding 
between  the  owner  or  Operator  and  the 
Guarantor. 

2.  Any  daim  against  the  owner  or  Operator 
for  costs  and  damages  arising  under  either 
section  1002  OPA  or  section  107(a)(1) 
CERCLA.  or  both,  may  be  brought  direcdy 
against  the  Guarantor.  In  the  event  of  each 
direct  claim,  the  Guarantor  shall  be  entitled 
to  invoke  only  the  rights  and  defenses 
specifically  permitted  by  the  respective  Act 
to  guarantors.  The  Guarantor's  liability  (1) 
per  Vessel  per  incident  under  the  Oil 
Pollution  Act  of  1990  shall  not  exceed  tlw 
amount  determined  uiuler  section  1016(g)  of 
that  Act  and  (2)  per  Vessel  per  release  or 
threatened  release  under  the  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act.  as  amended,  shall  not  exceed 
the  amount  determined  under  section 
108(d)(1)  of  that  Act. 

3.  The  Guarantor's  liability  under  this 
Guaranty  shall  attach  only  in  relation  to 
incidents,  releases  or  threatened  releases 
occurring  on  or  after  the  effective  date  and 
before  the  termination  date  of  this  Guaranty 
and  shall  be  applicable  only  in  relation  to 
incidents,  releases  or  threatened  releases 
giving  rise  to  claims  under  section  1002  OPA 
or  section  107(a)(1)  CERCLA,  or  botK  with 
respect  to  any  of  the  Vessels  listed  below. 
The  effective  date  of  this  undertaking  for 
each  vessel  listed  below  shall  be  the  date 
such  Vessel  is  named  in  or  added  to  the 
schedules  below.  For  each  such  vessel,  the 
termination  date  of  Guaranty  shall  be  30  days 
after  the  date  of  receipt  of  written  notice  by 
the  Center  that  the  Guarantor  has  elected  to 
terminate  this  Guaranty,  with  respect  to  any 
of  such  Vessels,  and  has  so  notified  the 
Operator.  However,  with  respect  to  any 
Vessel  which  is  carrying  oil  or  hazardous 
substances  in  bulk  as  cargo  that  has  been 
loaded  prior  to  the  above  termination  date, 
termination  shall  not  take  effect  eariier  than 
30  days  from  receipt  by  the  Center  of  the 
written  notice  prescribed  above  and 
furthermore  not  until  either  (1)  completion  of 
discharge  of  such  cargo,  or  (2]  until  60  days 
after  the  date  of  receipt  by  the  Center  of  the 
written  notice  prescribed  above,  whichever 
date  is  eariier.  Termination  of  the  Guaranty 
as  to  any  of  such  Vessels  shall  not  affect  the 
liability  of  the  guarantor  in  connection  with 
an  incident  release  or  threatened  release 
occurring  prior  to  the  date  such  termination 
becomes  effective. 

4.  If,  during  the  currency  of  this  Guaranty, 
the  Operator  requests  thai  a  vessel  become 
subject  to  this  Guaranty,  and  if  the  Guarantor 
accedes  to  such  request  and  so  notifies  the 
Center  in  writing,  then  such  vessel  shall 
thereupon  be  deemed  to  be  one  of  the 
Vessels  included  in  Schedule  B  and  subject  to 
this  Guaranty. 

5.  The  Guarantor  hereby  designates 


(Name  of  Agent) 
writh  offices  at  — 
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as  the  Guarantor's  agent  in  the  United  States 
for  service  of  process  for  purposes  of  this 
Guaranty.  If  the  designated  agent  cannot  be 
served  due  to  death,  disability  or 
unavailability,  the  Director,  Coast  Guard 
National  Pollution  Funds  Center,  shall  be  the 
agent  for  service  of  process. 

6.  If  more  than  one  Guarantor  joins  in 
executing  this  Guaranty,  such  action  shall 
constitute  joint  and  several  liability  on  the 
part  of  such  Guarantors. 

7.  The  deHnitions  in  33  CFR  part  130  apply 
to  this  Guaranty. 

Effective  Date: 


(Month/Day/Year  and  Place  of  Execution] 
(Type  Name  of  Guarantor) 
(Type  Address  of  Guarantor) 


By:  

(Signature) 

(Type  Name  and  Title  of  Person  Signing 

Above) 

Guaranty  No.    


Applicable  Amount  Table 

(I)  Apphcable  Amount  under  section  1018, 
Oil  Pollution  Act: 

(A)  Tank  Vessel— 

(i)  Over  300  gross  tons'  but  not  to  exceed 
3000  gross  tons:  the  greater  of  $2,000,000  or 
$1200  per  gross  ton; 

(ii)  Over  3000  gross  tons;  the  greater  of 
$10,000,000  or  $1200  per  gross  ton. 

(B)  Vessel  other  than  a  tank  vessel — over 
300  gross  tons';  the  greater  of  $500,000  or 
$600  per  gross  ton. 

(II)  Applicable  amount  under  section  108, 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act: 

Vessel  over  300  gross  tons — the  greater  of 
$5,000,000  or  $300  per  gross  ton. 

(III)  Total  Applicable  Amount  =  Maximum 
applicable  amount  calculated  under  (1)  plus 
maximum  applicable  amount  calculated 
under  (II). 

CG-    

Schedule  A — Vessels  Initially  Listed 


Guaranty  No. 
CG-    


'  This  minim<!m  gross  ton  limit  does  not  apply  to 
any  vessel  using  the  waters  of  the  U.S.  exclusive 
economic  zone  '.o  transship  or  lighter  oil  destined 
for  a  place  subject  to  the  jurisdiction  of  the  United 
States. 


Schedule  B — Vessels  Added  in  Accordance 
With  Clause  4 


Vessels      Gross  Tons      Operator      Date  Added 


Guaranty  No. 
CG-    


Appendix  F  to  Part  130— Master 
Guaranty  Form 


Guaranty  No. . 


UMI 


Department  of  Transportation  US. 
Coast  Guard  CGi-5358-9D  Master 
Guaranty  Furnished  as  Evidence  of 
Financial  Responsibility  for  Builders, 
Repairers,  Scrappers  or  Sellers  of 
Vessels  Under  the  Oil  Pollution  Act  of 
1990  and  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
Amended 

1.  Whereas    

(Name  of  Vessel  Operator) 
(hereinafter  referred  to  as  the  "Operator")  is 
in,  or  from  time  to  time  may  come  into, 
possession  of  a  vessel  or  vessels  held  for 
purposes  of  construction,  repair,  scrapping,  or 
sale  (hereinafter  "Vessel"  or  "Vessels"),  and 
whereas  the  Operator  desires  to  establish 
evidence  of  financial  responsibility  for  both 
the  owner  and  operator  of  each  such  vessel 
in  accordance  with  the  Oil  Pollution  Act  of 
1990  (hereinafter  referred  to  as  OPA)  and  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (hereinafter 
referred  to  as  CERCLA),  as  amended 
(hereinafter  referred  to  collectively  as  the 
"Acts"),  the  undersigned  Guarantor  hereby 
guarantees,  subject  to  the  provisions  hereof, 
to  discharge  the  owner's  and  Operator's 
liability  in  respect  to  each  such  vessel  for 
costs  and  damages  under  section  1002  OPA 
or  section  107(a)(1)  CERCLA.  or  both,  in  an 
amount  equal  to  the  total  applicable  amount 
determined  in  accordance  with  the 
Applicable  Amount  Table  below  (such 
guaranteed  amount  to  be  so  limited  provided 
that  the  Guarantor  furnishes  written  notice  to 
the  Director,  Coast  Guard  National  Pollution 
Funds  Center  (Center),  forthwith,  of  all  suits 
filed,  judgments  rendered,  and  payments 
made  by  the  Guarantor  under  this  Guaranty). 
The  amount  and  scope  of  such  legal  liability 
are  not  conditioned  or  dependent  in  any  way 
upon  any  contract,  agreement  or 
understanding  between  the  owner  or 
Operator  and  the  Guarantor. 

2.  Any  claim  against  the  owner  or  Operator 
for  costs  and  damages  arising  under  section 
1002  OPA  or  section  107(a)(1)  CERCLA.  or 
both,  the  Acts  may  be  brought  directly 
Bgainst  the  Guarantor.  In  the  event  of  such 
direct  claim,  the  Guarantor  shall  be  entitled 
to  invoke  only  the  rights  and  defenses 
specifically  permitted  by  the  respective  Act 
to  guarantors.  The  Guarantor's  liability  (1) 


per  Vessel  per  incident  under  the  Oil 
Pollution  Act  of  1990  shall  not  exceed  the 
amount  determined  under  section  1016(g)  of 
that  Act  and  (2)  per  vessel  per  release  or 
threatened  release  under  the  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act,  as  amended,  shall  not  exceed 
the  amount  determined  under  section 
108(d)(1)  of  that  Act. 

3.  The  Guarantor's  liability  under  this 
Guaranty  shall  attach  only  in  relation  to 
Incidents,  releases  or  threatened  releases 
which  give  rise  to  claims  under  section  1002 
OPA  or  section  107(a)(1)  CERCLA,  or  both, 
against  the  owner  or  Operator  in  respect  of 
any  of  the  above-mentioned  Vessels  and 
which  occur,  on  or  after  the  effective  date  of 
this  Guaranty  and  before  the  termination 
date  of  this  Guaranty.  Such  termination  date 
shall  be  30  days  after  the  date  of  receipt  by 
the  Center  of  written  notice  that  the 
Guarantor  has  elected  to  terminate  this 
Guaranty  and  has  so  notified  the  Operator. 
However,  with  respect  to  any  Vessel  which  is 
carrying  oil  or  hazardous  substances  in  bulk 
as  cargo  that  has  been  loaded  before  the 
above  termination  date,  termination  shall  not 
take  effect  earlier  than  30  days  from  receipt 
by  the  Center  of  the  notice  prescribed  above 
and  furthermore  not  until  either  (1) 
completion  of  discharge  of  such  cargo,  or  (2) 
60  days  after  the  date  of  receipt  by  the  Center 
of  notice  prescribed  above,  whichever  date  is 
earlier.  Termination  of  this  Guaranty  shall 
not  affect  the  liability  of  the  Guarantor  in 
connection  with  an  incident,  release  or 
threatened  release  occurring  prior  to  the  date 
such  termination  becomes  effective. 

4.  The  Guarantor  hereby  designates  - 

(Name  of  Agent) 

with  offices  at 


as  the  Guarantor's  agent  in  the  United  States 
for  service  of  process  for  purposes  of  this 
Guaranty.  If  the  designated  agent  cannot  be 
served  due  to  death,  disability,  or 
unavailability,  the  Director,  National 
Pollution  Funds  Center,  shall  be  the  agent  for 
service  of  process. 

5.  If  more  than  one  Guarantor  joins  in 
executing  this  Guaranty,  such  action  shall 
constitute  joint  and  several  liability  on  the 
part  of  such  Guarantors. 

6.  The  definitions  in  33  CFR  part  130  apply 
to  this  Guaranty. 

Effective  Date: 


(Month/Day/Year  and  Place  of  Execution) 
(Type  Name  of  Guarantor) 
(Type  Address  of  Guarantor) 


(Signature) 

(Type  Name  and  Title  of  Person  Signing 

Above) 

Guaranty  No.   


Applicable  Amount  Table 

(I)  Applicable  Amount  under  section  1016 
Oil  Pollution  Act: 
(A)  Tank  Vessel— 
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(i)  Over  300  gross  tons'  but  not  to  exceed 
3000  gross  tons;  the  greater  of  $2,000,000  or 
$1200  per  gross  ton: 

(ii)  Over  3000  gross  tons;  the  greater  of 
$10,000,000  or  $1200  per  gross  ton. 

(B)  Vessel  other  than  a  tank  vessel— over 
300  gross  tons';  the  greater  of  $500,000  or 
$600  per  gross  ton. 

(II)  Applicable  amount  under  section  108. 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act: 

Vessel  over  300  gross  tons — the  greater  of 
$5,000,000  or  $300  per  gross  ton. 

(III)  Total  Applicable  Amount = Maximum 
applicable  amount  calculated  under  (I)  plus 
maximum  applicable  amount  calculated 
under  (II). 

CG-    

Appendix  G  to  Part  130— Applicable 
Amount  Table;  Department  of 
Transportation  U.S.  Coast  Guard 

(I)  Apphcable  Amount  under  section  1016 
Oil  Pollution  Act: 


This  minimum  gross  ton  limit  does  not  apply  to 
any  vessel  using  the  waters  of  the  U.S.  exclusive 
economic  zone  to  transship  or  lighter  oil  destined 
for  a  place  subject  to  the  lurisdiction  of  the  United 
Stales. 


(A)  Tank  Vessel — 

(i)  Over  300  gross  tons  '  but  not  to  exceed 
3000  gross  tons:  the  greater  of  $2,000,000  or 
$1200  per  gross  ton; 

(ii)  Over  3000  gross  tons;  the  greater  of 
$10,000,000  or  $1200  per  gross  ton. 

(B)  Vessel  other  than  a  tank  vessel — over 
300  gross  tons  ';  the  greater  of  $300,000  or 
$600  per  gross  ton. 

(II)  Applicable  amount  under  section  108. 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act: 

Vessel  over  300  gross  tons — the  greater  of 
$5,000,000  or  $300  per  gross  ton. 

(III)  Total  Applicable  Amount = Maximum 
applicable  amount  calculated  under  (I)  plus 
maximum  applicable  amount  calculated 
under  (II). 

PART  131-{REM0VED] 

2.  Part  131,  Financial  Responsibility 
for  Oil  Pollution — Alaska  Pipeline,  is 
removed. 


'  This  minimum  gross  ton  limit  does  not  apply  to 
any  vessel  using  the  waters  of  the  U.S.  exclusive 
economic  zone  to  transship  or  lighter  oil  destined 
for  a  place  subject  to  the  jurisdiction  of  the  United 
Stales. 


PART  132-{REMOVED] 

3.  Part  132,  Financial  Responsibility 
for  Oil  Pollution — Outer  Continental 
Shelf,  is  removed. 

PART  137— DEEPWATER  PORT 
LIABIUTY  FUND 

4.  The  authority  citation  for  part  137 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1509(a),  1512(a). 
1517(j)(l);  49  CFR  1.46. 

Subpart  D— (Removed  and  Reserved] 

5.  Subpart  D,  Vessel  Financial 
Responsibility  (SS  137.301  through 
137.305),  is  removed  and  reserved. 

Dated:  September  19.1991. 
I.W.KinM. 

Admiral,  U.S.  Coast  Guard  Commandant 
(FR  Doc.  91-23061  Filed  9-25-91: 8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  888 

[Docket  No.  N-91-3245;  FR-3011-N-03I 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Maricet  Rent 
Schedules  for  Use  In  ttie  Rental 
Certificate  Program,  Loan 
Management  and  Property  Disposition 
Programs,  Moderate  Rehabilitation 
Program  and  Rental  Voucher  Program 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

ACnON:  Final  fair  market  rents. 

summary:  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually,  to  be  effective 
on  October  1  of  each  year.  The 
Department  published  proposed  FY  1991 
FMRs  for  the  Section  8  Rental 
Certificate  Program  on  April  11. 1991  (56 
FR  14732)  and  solicited  public 
comments.  Today's  notice  announces 
final  FY  1992  FMR  schedules  for  the 
Section  8  Rental  Certificate  Program 
(part  882,  subparts  A  and  B),  including 
space  rentals  by  owners  of 
manufactured  homes  under  the  Secti(»i  8 
Rental  Certificate  Program  (part  882, 
subpart  F):  the  Sectioa  8  Moderate 
Rehabilitation  Program  (part  882, 
subparts  D  and  E);  and  Section  8 
housing  assisted  under  part  886, 
subparts  A  and  C  (Section  8  loan 
management  and  property  disposition 
programs).  FMRs  are  also  used  to 
determine  payment  standard  schedules 
in  the  Rental  Voucher  Program. 
EFFECTIVE  DATE:  The  FMRs  published  in 
this  notici  are  effective  on-October  1, 
1991. 

FOR  FURTMER  INFORMAHON  CONTACT: 

Ceceiia  0.  Liviiig»toa.  Rental  Assistance 
Division,  Office  of  Elderly  and  Assisted 
I  lousing,  (eieptioae  (2621  708-8477.  For 
technical  iafewution  on  the 
development  of  schedules  for  specific 
areas  or  Ae  metfiod  used  for  the  rent 
calculations,  contact  Micheel  R.  Aliard, 
Economic  and  Market  Analysis 
Division,  Office  of  Economic  Affairs, 
telephone  (202)  708-0577.  (These  are  not 
toll-free  numbers.). 

SUPPLEMENTARY  INFORMATION:  Section  8 
of  the  United  States  Housing  Act  of  1937 
(the  Act)  (42  U.S.C.  1437f)  authorizes  a 
housing  assistance  program  to  aid  lower 
income  families  in  renting  decent,  safe. 


and  sanitary  hoaeing.  Assistance 
payments  are  limited  by  Fair  Mariiet 
Rents  (FMRs)  (or  payment  standards 
based  on  FMRs  in  the  Housing  Voucher 
Program)  established  by  HUD  for 
different  areas.  In  general,  the  FVD^  for 
an  area  is  the  amount  that  would  be 
needed  to  rent  privately  owned,  decent, 
safe,  and  sanitary  rental  housir^  of  a 
modest  (non-luxury)  nature  with 
suitable  amenities. 

Section  8(c)  of  the  Act  requires  the 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  frequently  than 
annually,  to  be  effective  on  October  1  of 
each  year.  The  FMRs  must  reflect 
changes  based  on  the  most  recent 
available  data,  so  FMRs  will  be  current 
for  the  year  in  which  they  apply.  The 
Department's  regulations  provide  that 
HUD  will  develop  FMRs  by  publishing 
proposed  FMRs  for  public  comment, 
analyzing  the  public  comment,  and 
publishing  final  FMRs.  (See  24  CFR 
888.115).  On  April  11, 1991  (56  FR  14732J. 
the  Department  proposed  FMRs  for 
Section  8  rental  certificates  for  FY  1992. 
Today's  notice  contains  an  analysis  and 
response  to  public  comments  and  makes 
appropriate  revisions  to  the  proposed 
FMRs. 

The  FMRs  for  1992  announced  in  this 
Notice  govern  the  following  Section  8 
Housing  Assistance  Payments  Programs: 
The  Section  8  Rental  Certificate  Program 
under  part  882  (subparts  A  and  B), 
including  space  rentals  by  owners  of 
manufactured  homes  (subpart  F),  the 
Moderate  Rehabilitation  Program  under 
part  882  (subparts  D  and  E),  the  Sectioa 
8  Housing  Amiatance  Program  for 
Projects  with  HUD-insured  or  HUD-held 
Mortgages  uiKkr  part  886  (subpart  A),  as 
weH  as  for  existii^  housing  under  the 
Section  8  Housing  Assistance  Program 
for  Ae  Di^osition  of  HUD-owned 
Projects  under  part  886  (subpart  C).  In 
addition.  FMRs  are  used  to  establish 
payment  standards  for  the  Rental 
Voucher  Program. 

Proposed  Fair  Market  Rents 

The  proposed  FY  1992  FMRs 
published  on  April  11, 1991,  (56  FR 
14732)  reflected  estimated  rent  levels 
projected  forward  to  April  1, 1992.  The 
criteria  and  methodology  used  by  HUD 
ia  developing  the  proposed  FMRs 
appear  at  24  CFR  Part  888,  Subpart  A. 
and  have  been  tn  use  since  1983. 

The  criteria  used  by  HUD  in 
developing  FMRs  are:  (1)  The  45* 
percentile  rent  (that  is,  the  rent  below 
which  45  percent  of  the  standard  quality 
rental  housing  units  are  distributed);  (2) 
rents  based  on  units  occupied  by  recent 
movers  (households  who  moved  whbin 
two  years  before  the  date  of  the  aurvey 
data  used  in  these  calculations);  and  (3) 


exclusion  from  the  data  based  of  public 
housing  units  and  recently  completed 
housing  (units  built  within  two  years  of 
the  survey  dates).  (See  24  CFR  888.113.) 
The  FMRs  for  manufactured  home 
spaces  are  based  on  the  45th  percentile 
reot  for  manufactured  home  spaces.  (See 
24  CFR  888.113(a).) 

fai  establishing  the  proposed  FMRs, 
HUD  used  the  most  accurate  data 
available.  Data  used  to  compute  the  FY 
1992  FMRs  include  the  1980  Census 
data,  post-1980  American  Housing 
Survey  (AHS)  data,  and  the  statistically 
reliable  area  specific  data  submitted  by 
public  commenters. 

The  proposed  FY  1992  FMRs  were 
calculated  by  updating  FY  1991  FMRs 
one  additional  year  to  April  1, 1992, 
based  on  the  most  recent  CPI  data 
available  on  average  annual  changes  for 
rents  and  utilities.  The  proposed  FY  1992 
FMRs  for  manufactured  home  spaces 
were  calculated  by  updating  FY  1991 
FMRs  to  April  1, 1992,  using  the  most 
current  average  annual  change  in  the 
CPI  residential  rent  index  (with  heating 
costs  included  in  the  rent  factored  out). 

Administrative  Fees 

The  FMRs  published  for  effect  will  be 
used  to  calculate  the  PHA  ongoing 
administrative  fee.  For  a  PHA 
administering  a  Section  8  program  in  an 
area  where  the  two-bedroom  FMR  has 
increased,  the  PHA's  administrative  fee 
will  be  adjusted  as  of  October  1, 1991. 
For  a  PHA  administering  a  Section  8 
program  in  an  area  where  the  two- 
bedroom  FMR  is  decreased,  the  PHA's 
administrative  fee  will  be  adjusted  as  of 
the  first  day  of  the  PHA's  fiscal  year 
that  begins  after  October  1, 1991. 

Public  Comments 

HUD  received  111  comments  covering 
73  FMR  areas  in  response  to  the 
publication  of  its  proposed  FY-1992 
FMRs.  This  total  included  61  letters  from 
individuals  from  the  Pittsburgh  area 
eiqjressing  their  concerns  about  the 
proposed  decrease  in  that  area's  FMRs. 
The  final  FMRs  for  Pittsburgh  have  been 
increased  as  a  result  of  a  correction  of  a 
calculation  error  related  to  use  of  a 
trending  factor,  which  was  discovered  in 
evaluating  the  FMRs  for  the  area.  The 
D^artment  also  made  the  same 
correction  for  six  other  areas: 
Cincinnati,  OH  PMSA 
Denver,  CO  PMSA 
PL  Lauderdale,  FL  PMSA 
Miami-Hialeah,  FL  PMSA 
Pittsburgh,  PA  PMSA 
New  Orleans,  LA  MSA 
San  Antonio,  TX  MSA 

This  year's  FMRs  incorporated  the 
results  of  the  1989  metropolitan  area 


Rental  Hou 
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II 


Federal  Register  /  Vol.  56,  No.  187  /  Thursday.  September  26,  1991  /  Rules  and  Regulations 


4902S 


AHSs,  covering  12  FMR  areas.  One 
area — Phoenix.  AZ — had  a  proposed 
decrease  in  its  FRMs.  which  will  be 
made  final  since  no  comments  were 
received  for  this  area.  Four  areas — Ft. 
Worth-Arlington.  TX  PMSA.  Los 
Angeles-Long  Beach.  CA  PMSA. 
Minneapolis-St.  Paul,  MN-WI  MSA.  and 
Washington.  DC-MD-VA  MSA— will 
receive  catch-up  increases  that  are 
larger  than  the  CPI  adjustments. 

The  Department  evaluated  all  the 
comments  carefully  and  has  modified 
FMRs  where  the  survey  data  were 
acceptable  or  where  deficiencies  could 
be  corrected.  Based  on  the  evaluation  of 
the  comments,  the  FMRs  for  21  areas  are 
being  revised,  including  increases  for  18 
areas  and  decreases  for  the  three  areas 
that  had  requested  decreases.  No.  rental 
housing  survey  data  were  submitted  for 
30  FMR  areas.  The  surveys  submitted 
for  22  other  FMR  areas  were  not 
adequate  to  provide  a  basis  for  revising 
the  FMRs. 

Rental  Housing  Survey  Instrument 

Two  years  ago.  the  Department 
announced  the  availability  of  a  FMR 
survey  it  had  developed.  This  survey, 
which  is  based  on  a  Random  Digit 
Dialing  (RDD)  telephone,  provides  a 
statistically  reliable  means  for  obtaining 
FMR  estimates.  The  RDD  survey 
technique  is  based  on  a  sampling 
procedure  that  uses  computers  to  select 
a  statistically  random  sample  of  rental 
housing,  dial  and  keep  track  of  the 
telephone  numbers,  and  process  and 
responses. 

Because  of  its  complexity  and  the 
large  number  of  calls  required,  a  survey 
contractor  with  specialized  knowledge 
and  equipment  is  required  to  conduct 
one  of  these  surveys.  To  assist 
interested  parties,  the  "PHA  Guide  to 
Conducting  a  Fair  Market  Rent  (FMR) 
Telephone  Survey"  is  available  from 
HUD  USER  by  calling  1-800-245-2691. 
This  guide  is  intended  for  local 
governments  or  PHAs  that  believe  their 
FMRs  are  too  high,  or  too  low,  and  wish 
to  obtain  the  data  needed  to  revise 
them.  The  information  contained  in  the 
guide  provides  a  full  explanation  of  how 
to  decide  whether  to  use  the  survey  and 
step-by-step  instructions  on  how  to 
proceed  with  the  contract.  Interested 
PHAs  concerned  about  the  accuracy  of 
their  FMRs  may  wish  to  begin  now, 
since  it  takes  about  two  to  three  months 
to  receive  the  survey  results. 


The  Department  recommends  the  RDD 
survey  as  the  preferred  method  for 
testing  FMR  accuracy  for  areas  where 
there  is  a  sufficient  number  of  Section  8 
units  to  justify  the  survey  cost  of 
approximately  $15,000  to  $20,000.  HUD 
intends  to  use  this  technique  in  the 
future  as  an  improved  method  for 
obtaining  rent  charge  factors  for  the 
metropolitan  and  nonmetropolitan 
portions  of  the  ten  HUD  Regions.  In 
addition,  several  of  RDD  surveys  will  be 
conducted  annually  by  HUD  in  selected 
areas  identified  as  having  potential  FMR 
problems. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321^374)  is 
unnecessary,  since  the  Section  8  Rental 
Certificate  program  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(d). 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  notice  does  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities, 
because  FMRs  do  not  charge  the  rent 
from  that  which  would  be  charged  if  the 
unit  were  not  in  the  Section  8  program. 

This  document  does  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291  on 
Federal  Regulation  issued  on  February 
17, 1981.  Analysis  of  the  document 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies;  or  (3)  have  a  significant 
adverse  e^ect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156. 
Lower-Income  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  not  be  codified  in 
24  CFR  Part  888,  are  amended  as 
follows: 


Dated:  September  19. 1991. 
loMph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Section  8  Fair  Market  Rent  Schedules 
for  Use  In  the  Existing  Housing 
Certificate  Program,  Loan  Management 
and  Property  Disposition  Programs, 
Moderate  Rehabilitation  Program  and 
Housing  Voucher  Program 

Schedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  FMRs  for  Existing  Housing 
(Schedule  B)  are  established  for  all 
Metropolitan  Statistical  Areas  (MSAs), 
Primary  Metropolitan  Statistical  Areas 
(PMSAs),  nonmetropolitan  counties,  and 
county  equivalents  in  the  United  States, 
District  of  Columbia.  Puerto  Rico,  the 
Virgin  Island,  and  Guam.  FMRs  also  are 
established  for  nonmetropolitan  parts  of 
counties  in  the  New  England  states. 

b.  FMRs  for  Manufactured  Home 
spaces  in  the  Section  8  Certificate 
Program  (Schedule  D)  are  established 
for  all  MSAs.  PMSAs.  selected 
nonmetropolitan  counties,  and  the 
residual  nonmetropolitan  portion  of 
fiflcn  Stfltc 

c.  The  current  339  MSAs  and  PMSAs 
are  those  established  by  the  Office  of 
Management  and  Budget  elective  in 
June  1986. 

2.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

'    a.  The  FMR  areas  in  Schedules  B  and 
D  are  listed  alphabetically  by  MSA- 
PMSA  and  nonmetropolitan  county 
within  each  State. 

b.  The  constituent  counties  (and  New 
England  towns  and  cities)  included  in 
each  MSA  and  PMSA  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  of  the 
constituent  parts  of  an  MSA  that  are  in 
more  than  one  State  can  be  identified  by 
consulting  listings  for  each  applicable 
State. 

c.  Two  nonmetropolitan  counties  are 
listed  alphabetically  on  each  line  of  the 
nonmetropolitan  county  listings. 

d.  The  New  England  towns  and  cities 
included  in  a  nonmetropolitan  part  of  a 
county  are  listed  immediately  following 
the  county  name. 

e.  The  FMRs  are  hsted  by  dollar 
amount  on  the  first  line  beginning  with 
the  FMR  area  name. 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSINO 


ALABAMA 

METROPOLITAN  STATISTICAL  AREAS 


PAGE 


irr  I  BR  2  BR  3  BR  4  BR   Count 1*t  of  MSA/PMSA  within  STATE 


Annlston.  AL  MSA. . . . 
Birmingham,  AC  MSA.. 
ColumtHJS.  GA'AL  MSA. 

Decatur.  AL  MSA 

Dothan.  AL  MSA 


Florence.  AL  MSA... 
Gadsden.  AL  MSA. . . . 
Huntsvllle.  AL  MSA. 

Mobile.  AL  MSA 

Montgomery.  AL  MSA. 


391 
2S9 
3St 

393 

3«4 

239 
29« 
305 
269 


304 
3SS 
312 
311 
395 

333 
280 
3SB 

3'^0 
329 


358 
417 
370 
368 
418 

382 
332 
421 
435 
387 


450  903  Calhoun 

S21  SI3  Blount,  Jefferson.  St  Clair.  Shelby.  «»a1k«r 

463  522  RuBsell 

460  518  Lawrence,  Morgan 

923  565  Dale.  Houston 

479  531  Colbert.  Lauderdale 

415  464  Etowah 

S28  592  MadlBOn 

B45  812  Baldwin.  Mobile 

486  543  Autauga.  Elmore.  Montgomery 


Tuscaloosa.  AL  MSA 

NONMETROPOLITAN  COUNTIES 


283   344   406 


EFF  1  BR  2  BR  3  BR  4  BR 


507   570  Tuscaloosa 
NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Barbour. . 
8u 1 1 ock . . 
Chambers . 
Chi Iton. . 
Clarke. . . 


CletHJrne.  . 
Conecuh.  .  . 
Coulngton. 
Cul I man. . . 
Oe  Kalb. . . 


Fayette. 
Geneva . . 

Hale 

Jackson. 
Lee 


Lowndes. . 
Marengo. . 
Marshal  I 
Perry. . . , 
Pike. 


313 

297 

304 

380 

428 

216 

262 

309 

388 

434 

210 

255 

301 

377 

421 

205 

251 

297 

370 

413 

229 

210 

332 

415 

464 

310 

3BS 

301 

377 

424 

329 

380 

333 

419 

464 

213 

297 

304 

380 

426 

356 

311 

368 

460 

616 

343 

394 

34S 

431 

486 

30S 

351 

397 

370 

413 

312 

267 

304 

380 

426 

206 

361 

397 

370 

413 

243 

394 

345 

431 

486 

383 

319 

377 

472 

629 

316 

262 

309 

388 

434 

329 

280 

333 

415 

464 

225 

2^4 

332 

401 

449 

339 

280 

333 

415 

464 

229 

379 

331 

412 

463 

Bibb 

Butler. . . 
Cherokee. 
Choctan. . 
Clay 


Coffee. . . 
Coosa. . . . 
Crenshaw. 
Dallas. . . 
Escambia. 


Frank! in. 
Greene . . . 
Henry . . . . 
Lamar . . . . 


Limestone 


::::i:: 


Macon . . . . 
Marlon. . . 
Monroe . . . 
Pickens. . 
Randolph. 


Sumter 

Tal lapoosa. 
Wilcox 


229  280  332  415  464 
210  255  301  377  421 
329   280   332   4  15   464 


Tal ladega. . 
Washington. 
Winston. . . . 


206 

251 

297 

370 

413 

220 

267 

315 

395 

442 

210 

255 

301 

377 

421 

229 

280 

332 

415 

464 

210 

255 

301 

377 

421 

278 

336 

396 

496 

655 

210 

255 

301 

377 

421 

216 

262 

309 

488 

434 

239 

280 

333 

416 

464 

194 

239 

278 

349 

391 

205 

250 

294 

368 

411 

205 

251 

297 

370 

413 

212 

257 

304 

380 

426 

206 

251 

297 

370 

413 

217 

264 

312 

391 

438 

239 

279 

331 

412 

462 

205 

250 

294 

368 

411 

229 

280 

332 

415 

464 

205 

251 

297 

370 

413 

210 

255 

301 

377 

421 

210 

255 

301 

377 

421 

229 

280 

332 

415 

464 

20S 

250 

294 

368 

41  1 

Note:  Th#  FMRS  for  unit  sices  laraer  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedP 
th«  FMR  for  a  5  BR  unit  is  T.1B  times  the  4BR  FMR.  and  the  FMR  for  •  ■  BR  unit  Is  1.30  times  the  4  BR  FMR. 


bedroom . 


For  example. 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
ALASKA 
METROPOLITAN  STATISTICAL  AREAS 

Anchorage .  AK  MSA 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


PAGE 


EFF 
476 


1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 
578   680  850  952   Anchorage 

NONMETROPOLITAN  COUNTIES 


FF  1  BR  2  BR  3  BR  4  BR 


Aleutian  1 

Bristol  Bay 

Fairbanks  No.  Star. 

Juneau 

Ketchikan  Gateway.. 


Kodlak  Island 

Nome ;  .  I  .  . 

Pr  Wales-Outer  Ket 

Skgwy-Ykutt-Angoon 473 

Valdez-Cordova 

Wrangel  Ipetersburg 

ARIZONA 

METROPOLITAN  STATISTICAL  AREAS 


473 

574 

473 

574 

449 

546 

547 

664 

573 

696 

635 

770 

473 

574 

473 

574 

473 

574 

597 

724 

531 

645 

676  646  948 

676  846  948 

664  830  930 

850  1010  1131 

819  1025  1147 

907  1134  1271 

676  846  948 

676  846  948 

676  846  948 

853  1066  1 194 

759  949  1062 


Bethel 

Dill  Ingham. . 

Haines 

Kenai -Penln. 
Kobuk 


Matanuska-Susitna. . 

North  Slope 

Sitka 

Southeastfalrbanks. 
Wade  Hampton 


73 

574 

676 

846 

948 

473 

574 

676 

846 

948 

473 

574 

676 

846 

948 

137 

530 

624 

781 

875 

»73 

574 

676 

846 

948 

402 

488 

574 

718 

804 

473 

574 

676 

846 

948 

531 

645 

759 

949 

1062 

3B9 

473 

556 

696 

781 

473 

574 

676 

8^6 

948 

Ykn-Koykk 473 


574   676   846   948 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


Phoenix,  AZ  MSA. 
Tucson,  AZ  MSA . . 
Yuma,  AZ  MSA. . . . 


381 
410 
386 


462 

500 
469 


544 
588 

554 


680 
737 
692 


762 
825 

776 


Maricopa 

Pima 

Yuma 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES 


Apache 2^^ 

Coconino 381 

Graham 305 


Lapaz . 


386 


364 
462 
372 
469 
364 


439 
544 
436 
564 
429 


536 
682 
548 
69? 
536 


601 
764 
614 
776 
601 


Nauajo 299 

Santa  Cruz 306   372   436   548   614 

ARKANSAS 

METROPOLITAN  STATISTICAL  AREAS 

Fayettevll le-Sprlngdale,  AR  MSA 

Fort  Smith.  AR-OK  MSA :••••: %,l 


Cochise. . 

Gila 

Greenlee. 
Mohaue . . . 
P 1  na  I 


Vayapal .... 
EFF  1  BR  2  BR  3  BR  4  BR   Couritles  of  MSA/PMSA  within  STATE 


EFF 

1  BR 

2  BR 

3  BR 

4  BR 

305 

372 

436 

548 

614 

307 

375 

444 

554 

619 

305 

372 

436 

548 

614 

386 

469 

554 

692 

776 

307 

375 

444 

654 

619 

381   462   544   682   764 


Little  Rock-North  Little  Rock.  AR  MSA 318 

Memphis,  TN-AR-MS  MSA 308 

Pine  Bluff,  AR  MSA 262 

Texarkana,  TX-Texarkana.  AR  MSA 263 


334 

394 

492 

324 

382 

480 

386 

454 

570 

373 

439 

547 

321 

379 

476 

552  Washington 

537  Crawford.  Sebastian 

638  Faulkner,  Lonoke,  Pulaski,  Saline 

612  Crittenden 

531  Jefferson 


320  378   475   530  Miller 


Note: 


The  FMRS  for  unit  si 
the  FMR  for  a  5  BR  un 


zes  larger  than  4  BRs  are  calculated  by  adding  15^  to  the 
"?  isl  15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit 


the  4  BR  P1*1R  for  each  extra  bedroom 


Is  1.30  times  the  4  BR  FMR. 


For  example. 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

ARKANSAS     continued 

NONMETROPOUITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Arkansas 223  270  320  400  449 

Baxter 25»  308  365  455  512 

Boone 253  308  365  455  512 

Calhoun ,  214  262  307  386  431 

Chicot 2t3  257  304  381  428 

Clay 239  290  340  427  479 

Cleveland 220  267  316  395  442 

Conway 219  265  315  394  440 

Cross 224  276  324  401  449 

Desha 213  257  304  38 1  428 

Franklin 198  24  1  284  355  397 

Garland 233  286  335  420  472 

Greene 239  290  340  427  479 

Hotspring 233  286  335  420  472 

Independence 249  303  358  447  500 

Jackson 249  303  358  447  500 

Lafayette 218  262  311  391  438 

tee    224  276  324  401  449 

Little  River 218  262  311  391  438 

Madison 253  308  365  455  512 

Mississippi 257  315  370  462  520 

Montgomery 233  286  335  420  472 

Newton 253  308  365  455  5 1 2 

Perry   219  265  315  394  440 

Pike 233  286  335  420  472 

Polk      238  288  338  423  476 

Prairie 191  232  276  344  385 

St  Francis 224  276  324  401  449 

Searcy 253  308  365  455  512 

Sharp 249  303  358  447  500 

Union 214  262  307  386  431 

WhI  te  249  303  358  447  500 

Yell   219  265  315  394  440 


PAGE 


NONMETROPOHTAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Ashley. . 
Benton. . 
Bradley. 
Carrol  1 . 
Clark.  . . 


Cleburne. . . 
Columbia. . . 
Cra  ighead. . 

Dal  las 

Drew 

Fulton 

Grant \ 

Hempstead. 
Howard. . . . 
Izard 


Johnson. . 
Lawrence. 
Lincoln. . 
Logan. . . 
Marlon. . . 


Monroe. . . 
Nevada . . . 
Ouachita. 
Phi  11 Ips. 
Poinsett . 


Pope 

Randolph. 
Scott. . . . 
Sevier. . . 
Stone. . . . 


Van  Buren. 
Woodruff. . 


213 

257 

304 

381 

428 

262 

319 

372 

458 

512 

213 

257 

304 

381 

428 

253 

308 

365 

455 

512 

233 

286 

335 

420 

47i 

249  303  358  447  500 

214  262  307  386  431 

280  338  399  498  560 

214  262  307  386  431 

236  286  337  453  474 


249 

303 

358 

447 

500 

220 

267 

316 

395 

442 

218 

262 

311 

391 

438 

218 

262 

311 

391 

438 

249 

303 

358 

447 

500 

219 

265 

315 

394 

440 

239 

290 

340 

427 

479 

213 

257 

304 

381 

428 

198 

241 

284 

355 

397 

253 

308 

365 

455 

512 

191 

232 

276 

344 

385 

218 

262 

311 

391 

438 

214 

259 

305 

383 

431 

224 

276 

324 

401 

449 

239 

290 

340 

427 

479 

219 

265 

315 

394 

440 

239 

290 

340 

427 

479 

198 

241 

284 

355 

397 

218 

262 

311 

391 

438 

249 

303 

358 

447 

500 

249 

303 

358 

447 

500 

249 

303 

358 

447 

500 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  'o;"««ch  extra  bedroom.   For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  oanai 
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SCHEDULE  B  -  PAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


CALIFORNIA 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR   Count jfei  of  MSA/PMSA  within  STATF 


PAGE 


Anaheim-Santa  Ana.  CA  PMSA 630 

Bakersf  leld.  CA  MSA 420 

Chlco,  CA  MSA 368 

Fresno.  CA  MSA 383 

Los  Angeles-Long  Beach.  CA  PMSA 562 

Merced.  CA  MSA 361 

Modesto .  CA  MSA 402 

Oak  \  and .  C A  PMSA 558 

Oxnard- Ventura.  CA  PMSA 537 

Redding.  CA  MSA 383 

Riverside- San  Bernardino.  CA  PMSA 456 

Sacramento.  CA  MSA 405 

Sal Inas- Seaside-Monterey.  CA  MSA 460 

San  0 1  ego ,  CA  MSA 494 

San  Francisco.  CA  PMSA 669 

San  dose.  CA  PMSA 617 

Santa  Barbara-Santa  Mar la-Lompoc.  CA  MSA 519 

Santa  Crui .  CA  PMSA 598 

Santa  Rosa-Petaluma.  CA  PMSA 526 

,  Stockton.  CA  MSA 356 

Vallejo-Falrf leld-Napa.  CA  PMSA 486 

VIsaHa-Tulare-PortervlUe,  CA  MSA 357 

Vuba  City.  CA  MSA 315 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


A 1 p I ne . .  .  . 
Calaueras. 
Pel  Norte. 
Humboldt. . 
Inyo 


420   510   601 


751 
751 


842 
842 


Lake. . . . . . 

Madera. . . . 

Mendoc 1  no . 

Mono 

Plumas. . . . 


San  Luis  Obispo. 

S 1 sk 1  you 

Trinity 


420  510  601 

383  466  549  685  769 

395  480  565  707  794 

420  510  601  751  842 

383  466  549  685  769 

346  421  495  623  695 

383  466  594  750  769 

420  510  601  7$1  842 

351  426  502  627  705 

475  578  681  852  955 

351  426  502  627  705 

383  466  549  685  769 


764  900  1125  1261  Orange 

510  601   751   842  Kern 

448  528   659   739  Butte 

466  549   685   769  Fresno 

683  804  1005  1126 


438 

489 
678 
654 
466 

538 
483 
559 
606 
811 

749 
631 
726 
638 
430 

559 
435 
385 


616  665.  754 

578  723  809 

798  998  1118 

769  961  1078 

549  685  769 

628  813  915 

578  840  892 

656  823  922 

711  891  997 

962  1197  134  1 


883  1103 
744  932 
857  107  1 
753  943 
506   648 


1236 
1042 
1199 
1056 
756 


Los  Angeles 

Merced 

Stanislaus 

Alameda.  Contra  Costa 

Ventura 

Shasta 

Riverside,  San  Bernardino 

El  Dorado,  Placer.  Sacramento.  Yolo 

Monterey 

San  Diego 

Marin,  San  Francisco,  San  Mateo 

Santa  Clara 

Santa  Barbara 

Santa  Cruz 

Sonoma 

San  Joaquin 


657  949  1023  Napa,  Solano 

512   743   813   Tulare 

453   597   670   Sutter.  Yuba 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


S 

I 

7 


Amador . . . 
Colusa. . . 
Glenn. . . . 
Imperial 
K  i  ngs ... 


Lassen 

Mariposa. . . 

Modoc 

Nevada 

San  Benito. 


420 

510 

601 

761 

842 

316 

386 

455 

572 

641 

316 

386 

455 

572 

641 

398 

484 

570 

713 

798 

346 

421 

495 

620 

695 

351 

426 

502 

627 

705 

420 

510 

601 

751 

842 

351 

426 

502 

627 

705 

470 

574 

674 

843 

943 

392 

477 

601 

772 

867 

Sierra. . . 
Tehama . . . 
Tuolumne. 


470  574  674  843  943 
351  426  502  627  705 
420   510   601   751   842 


Note-  The  FMBS  for  unit  sUes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra   bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  F»|H. 


For  example. 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


COLORADO 

METROPOLITAN  STATISTICAL  AREAS 
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EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Boulder-Longmont,  CO  PMSA 408 

Colorado  Springs.  CO  MSA 341 

Denver  ,  CO  PMSA , 354 

Fort  Coll  Ins-Loveland.  CO  MSA 392 

Greeley.  CO  MSA 340 


496  583 

413  487 

430  506 

477  561 

411  484 


Pueblo.  CO  MSA 338   409   482 


NONMETROPOLITAN  COUNTIES 


Alamosa 

Baca 

Chaffee 

Clear  Creek. 
Costll la. . . . 


EFF  1  BR  2  BR  3  BR  4  BR 

338  409  482  604  678 

295  355  413  517  580 

375  454  535  670  752 

375  454  535  670  752 

338  409  482  604  678 


Custer. . . 
Delores. . 
Elbert. . . 
Garfield. 
Grand. . . . 


Hinsdale. . . 
Jackson. . . . 
Kit  Carson. 
La  Plata. . . 
Lincoln. . . . 


Mesa 

Moffat. . . 
Montrose. 
Otero. . . . 
Park 


Pitkin 

Rio  Blanco. 

Routt 

San  Juan. . . 
Sedgwick. . . 


Teller. 
Yuma . . . 


375 

454 

535 

670 

752 

338 

409 

482 

604 

678 

288 

351 

413 

517 

580 

425 

516 

609 

762 

853 

447 

541 

637 

797 

894 

447 

541 

637 

797 

894 

447 

541 

637 

797 

894 

288 

351 

413 

517 

580 

376 

451 

532 

665 

746 

295 

355 

413 

517 

580 

425 

516 

609 

762 

853 

425 

516 

609 

762 

853 

447 

541 

637 

797 

894 

295 

355 

413 

517 

580 

375 

454 

535 

670 

752 

447 

541 

637 

797 

894 

425 

516 

609 

762 

853 

447 

541 

637 

797 

894 

338 

409 

482 

604 

678 

288 

351 

413 

517 

580 

375 

454 

535 

670 

752 

288 

351 

413 

517 

580 

729  816 

610  683 

632  708 

701  787 

608  681 


Boulder 

El  Paso 

Adams,  Arapahoe. 

Larimer 

Weld 


604   678   Pueblo 
NONMETROPOLITAN  COUNTIES 


Archuleta. 

Bent 

Cheyenne. J 
Conejos. . . 
Crowley. . . 


Delta 

Eagle. . . . 
Fremont . . 
Gilpin. . . 
Gunnison. 


Denver,  Douglas.  Jefferson 


EFF  1  BR  2  BR  3'BR  4  BR 

338   409   482  604  678 

295   355   413  517  580 

288   351   413  517  580 

338   409   482  604  678 

295   355   413  517  580 


Huerfano. . . 

Kiowa 

Lake 

Las  Animas. 
Logan 


Mineral . . . 
Montezuma. 
Morgan. . . . 

Ouray 

Phi  1 1 ips. . 


Prowers i. 

Rio  Grande. 
Saguache. . . 
San  Miguel . 
Summ It 


I:: 


447 

541 

637 

797 

894 

447 

541 

637 

797 

894 

375 

454 

535 

670 

752 

375 

454 

535 

670 

752 

447 

541 

637 

797 

894 

338 

409 

482 

604 

678 

295 

355 

413 

517 

580 

375 

454 

535 

670 

752 

338 

409 

482 

604 

678 

288 

351 

413 

517 

580 

338 

409 

482 

604 

678 

338 

409 

482 

604 

678 

288 

351 

413 

517 

580 

447 

541 

637 

797 

894 

288 

351 

413 

517 

580 

295 

355 

413 

517 

580 

338 

409 

482 

604 

678 

338 

409 

482 

604 

678 

447 

541 

637 

797 

894 

447 

541 

637 

797 

694 

Washington. 


288   351   413   517   580 


Note-  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
091191 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
CONNECTICUT 

METROPOLITAN  STATISTICAL  AREAS                '  EFF  1  BR  2  BR  3  BR  4  BR  Components  of  MSA/PMSA  within  STATE 

Bridgeport-Mil  ford.  CTPMSA 493  599   707   882   990 

Bristol  .  CT  PMSA 407  494 

Oanbury.  CT  PMSA 534  651 

Hartford.  CT  PMSA 490  597  698  880  981 


PAGF 


582   729   817 
765   958  1075 


Mlddletown.  CT  PMSA 412  501 

New  Britain.  CT  PMSA. 436  530 

New  Haven -Merl den.  CT  MSA 528  642 

New  London -Norwich.  CT-RIMSA 469  571 

Norwalk.  CT  PMSA 569  691 

Stamford.  CT  PMSA 686  834 

Waterbury.  CT  MSA 425  515 


592  741  830 

624  781  876 

757  948  1060 

670  838  940 

814  1017  1141 

982  1228  1374 

607  759  851 


Fairfield  county  towns  of  Bridgeport,  Easton,  Fairfield 

Monroe,  Shelton,  Stratford,  Trumbull 
New  Haven  county  towns  of  Ansonla,  Beacon  Falls,  Derby 

Mllford.  Oxford,  Seymour 
Hartford  county  towns  of  Bristol,  Burlington 
Litchfield  county  towns  of  Plymouth 
Fairfield  county  towns  of  Bethel,  Brookfleld,  Danbury 

New  Fairfield,  Newtown,  Redding,  Rldgefield,  Sherman 
Litchfield  county  towns  of  Brldgewater,  New  Mllford 
Hartford  county  towns  of  Avon.  Bloomfleld,  Canton 

East  Granby,  East  Hartford,  East  Windsor,  Enfield 

Farmlngton,  Glastonbury,  Granby.  Hartford,  Manchester 

Marlborough,  Newlngton.  Rocky  Hill,  Slmsbury 

South  Windsor,  Suffield,  West  Hartford,  Wethersfleld 

Windsor,  Windsor  Locks 
Litchfield  county  towns  of  Barkhamsted.  New  Hartford 
Middlesex  county  towns  of  East  Haddam 
New  London  county  towns  of  Colchester 
Tolland  county  towns  of  Andover.  Bolton,  Columbia 

Coventry.  Ellington,  Hebron.  Somers.  Stafford.  Tolland 

Vernon.  Willington 
Middlesex  county  towns  of  Cromwell.  Durham.  East  Hampton 

Haddam.  Mlddlefield.  Mlddletown.  Portland 
Hartford  county  towns  of  Berlin,  New  Britain.  Plainville 

South Ington 
Middlesex  county  towns  of  Clinton.  Killlngworth 
New  Haven  county  towns  of  Bethany.  Branford.  Cheshire 

East  Haven,  Guilford,  Hamden,  Madison,  Merlden 

New  Haven,  North  Branford,  North  Haven,  Orange 

Wallingford.  West  Haven,  Woodbridge 
New  London  county  towns  of  Bozrah,  East  Lyme.  Franklin 

Grlswold,  Groton,  Ledyard,  Lisbon.  Montville.  New  London 

North  Stonington.  Norwich.  Old  Lyme,  Preston.  Salem 

Sprague,  Stonington,  Waterford 
Windham  county  towns  of  Canterbury 
Fairfield  county  towns  of  Norwalk,  Weston,  Westport 

Wilton 
Fairfield  county  towns  of  Darien,  Greenwich,  New  Canaan 

Stamford 
Litchfield  county  towns  of  Bethlehem.  Thomaston 

Water town,  Woodbury 
New  Haven  county  towns  of  Middlebury,  Naugatuck,  Prospect 

Southbury,  Waterbury  Wolcott 


Note: 


The 
the 


FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  *^^« /  BR  FMR  for  each  extra  bedroom. 
FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR 


For  Example, 
091191 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
CONNECTICUT   continued 
NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 


Hartford •••   407   494   582 

Litchfield 451   548   644 


729   817 
807   904 


Middlesex 506  613   721 

New  London 360  439   617 

Tolland 489  594 

Windham 431  524 


902  1011 

648   727 

698   87S   980 

618   773   867 


PAGE 


Towns  within  non  metropolitan  counties 

Hartland 

Canaan,  Colebrook.  Cornwall,  Goshen,  Harwlnton.  Kent 

Litchfield.  Morris,  Norfolk.  North  Canaan,  Roxbury 

Salisbury,  Sharon,  Torrlngton,  Warren,  Washington 

Winchester 

Chester,  Deep  River,  Essex,  Old  Saybrook ,  Westbrook 

Lebanon,  Lyme,  Voluntown 

ManifKld,  Union 

Ashford.  Brooklyn.  Chaplin,  Eastford,  Hampton,  Kllllngly 

Plalnfleld,  Pomfret,  Putnam,  Scotland.  Sterling 

Thompson.  Windham,  Woodstock 


DELAWARE' 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  CountiM  Of  MSA/PMSA  within  STATE 

Wilmington.  DE-NJ-MD  PMSA 437   522   622   778   925  NewC»Stl« 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR  NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Kent 373   452   532   665   745  Sussex 373   452   532   665   745 

OlST.OrcOLUMBIA 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

Washington,  DC-MD-VA  MSA 580  705   830  1037  1161  Washington 

FLORIDA  I 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATI 

eVadenton,  FL  MSA 370  451   531   664   744  Manatee 

Day tona  Beach,  FL  MSA 359   435   512   641   719  Volusia 

Fort  Lauderdaie-Hol lywood-Pompano  Beach,  FL  PMSA  438   532   627   783   877  Broward 


Fort  Myers-Cape  Coral  .  FLMSA 381  462  944   683 

Fort  Pierce,  FL  MSA 381  462  544   683 

Fort  Walton  Beach.  FL  MSA 254  308  363 

Gainesville.  FL  MSA 322  392  461 

Jacksonville.  FLMSA 337  409  484 

Lakeland-Winter  Haven.  FLMSA 303  370  436 

Melbourne-Tltusvl  lie-Palm  Bay.  FLMSA 348  418  493 

Mlaml-Hlaleah,  FL  PMSA 417  507  597   746 

Naples.  FLMSA 391  475  559   700 


765   Lee 

765  Martin.  St  Lucie 


455  5U9  Okaloosa 

578  646  Alachua.  Bradford 

604  678  Clay.  Duval,  Nassau.  St  Johns 

545  611  Polk 

617  692  Brevard  / 


< 

s. 

is 


5S 


835 
784 


Dade 
Col  1 ler 


Note: 


The  FMRS  for  unit  sizes 
the  FMR  for  a  5  BR  un 


as  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bjdroom.   For  •««"'Ple- 
It  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091191 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
FLORIDA   continued 


PAGE 


METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Ocala.  FL  MSA 303 

Orlando.  FL  MSA 372 

Panama  City.  FL  MSA 269 

Pensacola.  FL  MSA 301  - 

Sarasota.  FL  MSA 401 

Tallahassee.  FL  MSA 318 

Tampa-St.  Petersburg-Clearwater.  FL  MSA 363 

West  Palm  Beach-Boca  Raton-Del  ray  Beach.  FL  MSA.  389 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


391 

433 

541 

454 

534 

649 

329 

388 

486 

368 

433 

541 

488 

575 

718 

386 

455 

570 

441 

520 

648 

464 

541 

662 

606  Marlon 

726  Orange,  Osceola.  Seminole 
542  Bay 

606  Escambia.  Santa  Rosa 

806  Sarasota 

637  Gadsden.  Leon 

727  Hernando,  Hillsborough.  Pasco.  Pinellas 
729  Palm  Bearh 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


i 


7 


Baker 246  297  349  438  492 

Charlotte 368  449  528  659  740 

Columbia 252  306  360  451  505 

Dixie 224  276  324  405  455 

Franklin 208  252  296  371  416 

Glades 368  449  528  659  740 

Hamilton 224  276  324  405  455 

Hendry 368  449  528  659  740 

Holmes 242  292  345  433  485 

Jackson 216  261  308  387  434 

Lafayette 224  276  324  405  455 

Levy 28 1  342  402  503  564 

Madison 224  276  324  405  455 

Okeechobee 263  321  378  474  531 

Sumter 28 1  340  402  503  564 

Taylor 224  276  324  405  455 

Wakulla 267  324  381  477  535 

Washington 242  294  346  435  486 

GEORGIA 

METROPOLITAN  STATISTICAL  AREAS 


Calhoun. . . 
Citrus. . . . 
De  Soto. . . 
Flagler. .  . 
Gilchrist. 


208  252  296  371  416 

281  340  402  503  564 

263  321  378  474  531 

284  343  405  507  570 

224  276  324  405  455 


Gulf 

Hardee. . . . 
Highlands. . . . 4f 
Indian  River.  ' 
Jefferson. 


■1: 


208 

252 

296 

371 

416 

263 

321 

378 

474 

531 

263 

321 

378 

474 

531 

381 

462 

544 

683 

765 

208 

252 

296 

371 

416 

Lake 

Liberty. . 
Monroe . . . 
Putnam. . . 
Suwannee. 


Union. . 
Walton. 


296  360  422  530  595 

208  252  296  371  416 

433  525  695  832  903 

284  343  405  507  570 

224  276  324  405  455 

224  276  324  405  455 

283  342  404  506  568 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Albany.  GA  MSA 279  337  399  499  559 

Athens.  GA  MSA 288  351  4  13  517  579 

Atlanta.  GA  MSA 402  489  576  720  807 

Augusta.  GA-SC  MSA 293  355  413  517  579 

Chattanooga,  TN-GA  MSA 312  380  448  560  630 

Columbus,  GA-AL  MSA 259  312  370  463  522 


Dougherty.  Lee 

Clarke.  Jackson,  Madison.  Oconee 

Barrow,  Butts,  Cherokee,  Clayton.  Cobb.  Coweta,  Oe  Kalb 

Douglas.  Fayette.  Forsyth.  Fulton.  Gwinnett,  Henry 

Newton,  Paulding.  Rockdale,  Spalding.  Walton 

Columbia,  Mcduffie,  Richmond 

Catoosa,  Dade,  Walker 

Chattahoochee,  Columbus 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091191 
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•SCHEDULE    B    -    FAIR   MARKET    RENTS    FOR    EXISTING   HOUSING 


GEORGIA     continued 
METROPOLITAN   STATISTICAL    AREAS 


PAGE 


EF^  1  BR  a  BR  3  BR  4  BR   CotiiSttes  Of  MSA/PMSA  within  STATE 


u.^«„  u«r.r«.r  Rnhins   GAMSA  .    289   355   418   522   581   Bibb.  Houston.  Jones.  Peach 

Savannah^^A  MSA    :.   .    ;'.'.'.;!;i:!:"i"*;"'''   293   358   421   526   590  Chatham.  Efflnqham 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Appi Ing. 
Bacon. . . 
Baldwin. 
Barton. . 
Berrien. 


241  292  345  431  484 

225  274  322  404  454 

228  279  328  410  460 

244  297  350  438  492 

239  i89  340  427  478 


Atk Inson. 
Baker. . . . 
Banks. . . . 
Ben  Hill. 
Bleckley. 


Br«n«1«y «5  lt«  322  404  4B4 

Bryan..: ?78  322  381  477  535 

Burk« i29  ho  329  413  462 

CkAKMrt   p5  3?i  3?1  477  535 


CarfOl \ . . . 

Chattooga. 
C\ inch. . . . 
Colquitt. . 
Crawford. . 
Dawson. . . . 


tA      335   395   494   552 


Brooks. . . 
Bu 1 1 och . . 
Caihouh. . 
Candl«r. . 
Charlton. 


225  274  322  404  454 

233  286  332  417  465 

216  263  310  388  43B 

239  289  340  427  478 

233  286  332  417  460 

239  289  340  427  478 

241  292  345  431  484 

233  286  332  417  465 

241  292  345  431  484 

233  288  332  409  454 


244 
225 
231 
194 
219 


Dodge 233 

tafly 233 

Elbert 221 

tv«h« 241 

rtoya... 244 

GUmer 260 

Glynn MS 

Grady 233 

Habersham 243 

Hancock 233 


Harris.  .  .  . 

Heard 

Jasper. . . . 
Jefferson. 
Johnson. . . 


238 
257 
233 
229 
233 


Lanier 239 

Liberty 285 

Long 265 

Lumpkin 214 

Macon 233 


297 
274 
283 
238 
270 

286 
286 
269 
292 
2«7 

317 
322 
288 
294 
218 

289 
313 
286 

280 
288 

289 
322 
322 

870 
288 


350 
322 
332 
279 
315 

332 
332 
317 
345 
350 

372 
381 
332 
348 
332 

335 
369 
332 
329 
332 

340 
381 
381 
315 
332 


416 
349 
391 

417 
417 
398 
431 
438 

466 
477 
417 
435 
4lt 

418 
482 
417 
413 
417 

427 
477 
477 
39  i 
417 


492 
454 
465 
390 
435 

460 
465 
446 
484 
492 

524 
535 
465 
418 

460 

465 
518 
460 
462 
460 

478 
B3B 
535 
43S 
465 


Clay  , 233  286  332  417  465 

COff ;;....  225   274   322   404   454 

Cbok  i 239  289  340  — 


427  478 

CrTsb       '".www.  ...  .  231  283  332  416  465 

Decatur!... 233  286  332  417  465 

Dooiv       233  286  332  417  465 

Echoli'     239  289  340  427  478 

Emanuei 229  280  329  413  462 

c-nnln i. 260  317  372  466  624 

rJ!2hMin:::i::. 2i«  263  310  3*8  435 


229 

280 

329 

413 

462 

244 

297 

350 

438 

492 

219 

265 

313 

392 

439 

312 

375 

447 

557 

628 

244 

297 

350 

438 

492 

G 1 ascock 

Gordon 

Greene 

Hall , 

Mara  1  son . .  .j 

Hart       !.    216  263  310  388  435 

irwih   ■"1  239  289  340  427  478 

Jeff  Davis. 241  292  345  431  484 

Jenkins    ;   229  280  329  413  462 

Lamar   :.::!!"....  216  260  308  386  431 

Lauren. 228   279  328  410  460 

478 
635 


i 

1 


Meriwether. 


257   313   369   462   518 


Lincoln" 229  280  329  413 

Lo^l^SiS:::::: 239  2*9  340  427 

Mcintosh  265  322  381 

USnon  :::::::: 23*  219  335  418  46$ 

233  286  332  417   465 


Miller. 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are 
the  FMR  f6i^  a  5  B*  unit  it  1.15  times  the  ab* 


calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom. 
^MR.  and  the  FMR  for  a  6  W  unit  Is  1.30  times  the  4  BR  FMR. 


For  example. 
091 191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


GEORGIA   continued 
NONMETROPOLITAN  COUNTIES 


PAGE   10 


EFF  1  BR  2  BR  3  BR  4  BR 


Mitchell 233 

Montgomery 238 

Murray 260 

Pickens .' 260 

Pike 215 

Pulaski 233 

Quitman 231 

Randolph............: 233 

Screven 238 

Stephens 254 

Suwtar 259 

Taliaferro 229 

Taylor -. 233 

Terrell 233 

Tift 239 

Towns 218 

Troup 263 

Twiggs 19< 

Upson 215 

Warren 229 

Wayne 241 

Wheeler 233 

Whitfield 260 

Wilkes 229 

Worth 233 


286 

332 

417 

465 

290 

340 

420 

465 

317 

372 

466 

524 

317 

372 

466 

524 

260 

308 

386 

431 

286 

332 

417 

460 

263 

332 

419 

466 

286 

332 

417 

465 

290 

340 

420 

465 

312 

365 

458 

510 

318 

375 

468 

527 

280 

329 

413 

462 

286 

332 

417 

465 

286 

332 

417 

465 

289 

340 

427 

478 

270 

315 

391 

435 

318 

373 

465 

520 

298 

279 

349 

390 

260 

308 

386 

431 

280 

329 

413 

462 

292 

345 

431 

484 

286 

332 

417 

460 

317 

372 

486 

624 

280 

329 

413 

4«2 

286 

332 

417 

465 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Monroe 194  238  279  349  390 

Morgan 219  265  313  392  439 

Oglethorpe 219  265  313  392  439 

Pierce 225  274  322  404  454 

Polk 244  299  350  438  492 

Putnam 233  286  332  417  460 

Rabun 219  270  315  391  435 

Sehley 238  289  335  418  465 

Seminole 233  286  332  417  465 

Stewart 238  289  335  418  465 

Talbot 231  283  332  416  465 

Tattnall 241  292  345  431  484 

Telfair 233  286  332  417  460 

Thomas 271  329  388  488  545 

Toombs 241  292  345  431  484 

Treutlen 233  286  332  417  460 

Turner 239  289  340  427  478 

Union 219  270  315  391  435 

Hare : 225  274  322  404  454 

Washington...... 233  286  332  417  460 

Webster 238  289  335  418  465 

White 219  270  315  391  435 

Wilcox 233  286  332  417  460 

Wilkinson i.'. 233  286  332  417  460 


m 

t 

I 


H  A  W  A  I  I 

METROPOLITAN  STATISTICAL  ARIAS  EFF  1  BR  2  BR  3  BR  4  BR  Counties  Of  MSA/PM5A  within  STATE 

Honolulu.  HI  MSA 595   723   851  1071  1200  Honolulu 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES 


Hawaii. 
Mau I . . . 


490   594   6BB   876   980 
578   702   82C  1034  1157 


Kauai. 


EFF  1  BR  2  BR  3  BR  4  BR 
610  744   874  1093  1224 


Note:  The  FMRS  for  unit  sizes  laraer  than  4  BRs  are  calculated  by  adding  15%  to  <»^e  <  BR  FMR  t?'*J"?L®J*;;2  ?2S'"°°"'- 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  rMP. 


For  example, 
091191 
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EFF  1  BR  2  BR  3  BR  4  BR  Counties  Of  MSA/PMSA  within  STATE 


Boise  City.  ID  MSA 

NONMETROPOLITAN  COUNTIES 


395   480   566 


EFF  1  BR  2  BR  3  BR  4  BR 


708   793   Ada 
NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Adams 

Bear  Lake. . 
B Ingham. . . . 

Boise 

Bonnevi lie. 


Butte 

Canyon 

Cassia 

Clearwater. 
E 1  more 


Fremont . . . 
Gooding. . . 
Jefferson. 
Kootenai . . 
Lemh 1 


Lincoln. . 
Minidoka. 
Oneida. . . 
Payette. . 
Shoshone . 


Twin  Fal is. 
Washington. 


307 

375 

441 

550 

618 

319 

387 

457 

573 

642 

321 

392 

457 

573 

642 

307 

375 

441 

550 

618 

345 

418 

494 

617 

692 

345 

418 

494 

617 

692 

307 

375 

441 

550 

618 

327 

397 

468 

585 

657 

319 

387 

457 

573 

642 

307 

375 

441 

550 

618 

345 

418 

494 

617 

692 

327 

397 

468 

585 

657 

345 

418 

494 

617 

692 

319 

387 

457 

573 

642 

345 

418 

494 

617 

692 

327 

397 

468 

585 

657 

327 

397 

468 

585 

657 

319 

387 

457 

573 

642 

307 

375 

441 

550 

618 

319 

387 

457 

573 

642 

327 

397 

468 

585 

657 

307 

375 

441 

550 

618 

Bannock . . 
Benewah. . 
B 1  a  1 ne . . . 
Bonner. . . 
Boundary. 


Camas. . . . 
Caribou. . 

Clark 

Custer. . . 
Frankl In. 


Gem. . . . 
Idaho. . 
Jerome. 
Latah. . 
Lewis. . 


Madison 
Nez  Perce 
Owyhee. 
Power . . , 
Teton. . 


Valley. 


ILLINOIS 

METROPOLITAN  STATISTICAL  AREAS 


321 

392 

457 

573 

642 

319 

387 

457 

573 

642 

327 

397 

468 

585 

657 

319 

387 

457 

573 

642 

319 

387 

457 

573 

642 

327 

397 

468 

585 

657 

321 

392 

457 

573 

642 

345 

418 

494 

617 

692 

345 

418 

494 

617 

692 

319 

387 

457 

573 

642 

307 

375 

441 

550 

618 

319 

387 

457 

573 

642 

327 

397 

468 

585 

657 

319 

387 

457 

573 

642 

319 

387 

457 

573 

642 

345 

418 

494 

617 

692 

319 

387 

457 

573 

642 

307 

375 

441 

550 

618 

321 

392 

457 

573 

642 

345 

418 

494 

617 

692 

307   375   441   550   618 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Aurora-Elgin.  IL  PMSA 470 

Bloorolngton-Normal .  IL  MSA 334 

Champa Ign-Urbana-Rantoul .  IL  MSA 324 

Chicago.  ILPMSA 460 

Davenport -Rock  Island-MoHne,  lA-IL  MSA 356 

Decatur.  IL  MSA 324 

Jollet.  ILPMSA 475 

Kankakee,  IL  MSA 321 

Lake  County.  IL  PMSA 488 

Peoria.  IL  MSA 377 


573 

676 

844 

948  Kane.  Kendall 

408 

479 

598 

671   Mclean 

393 

464 

583 

651   Champaign 

567 

663 

834 

934   Cook.  Du  Page,  Mchenry 

433 

510 

637 

713  Henry.  Rock  Island 

393 

464 

583 

651   Macon 

578 

684 

854 

960  G 

rundy.  Will 

389 

459 

575 

645  Kankakee 

593 

695 

874 

979   Lake 

457 

538 

674 

754  Peoria.  Tazewell.  Woodford 

Note: 


The  FMRS  for  unit  sizes 
the  FMR  for  a  5  BR  unl 


s  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
t  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091191 
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EFF  1  BR  2  BR  3  BR  4  BR   Countlles  Of  MSA/PMSA  within  S"TATE 
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Rockford.  IL  MSA 

St.  Louis,  MO-IL  MSA. 
Springfield.  IL  MSA. . 


341 
348 
342 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Adams 

Bond ...... 

Bureau, . . , 
Carrol  1 . . . 
Christian. 


Clay 

Cranford. 
De  Kalb. . 
Douglas. . 
Edwards. . 


Fayette. . 
Frarikl  In. 
Gallatin. 
Hami I  ton. 
Hardin. . . 


254 
278 
309 
287 
294 

262 
2«2 
374 
278 

254 

262 

297 
23S 
254 
235 


Iroquois 292 

Jasper 262 

Jo  Daviess 28' 

Knoy 302 

Lawrence 262 

Livingston 292 

Mcdonough 278 

Marlon 262 

Mason 292 

Mercer 272 

Morgan.. 292 

Ogle 287 

Ptatt 278 

Pope 235 

Putnam 309 


Richland. . . 
Schuyler. . . 

Shelby 

Stephenson. 
Vernl I  Ion. . 


262 
254 
294 
287 
292 


308 
34  1 
378 
349 

356 

318 
318 
454 

341 

308 

318 
359 
285 
308 
285 

353 
318 
349 
367 
318 

353 
340 
318 
350 
331 

350 
349 
341 
285 
378 

318 
308 
356 
349 
353 


363  455  510 

400  502  561 

446  556  623 

413  516  877 

420  526  590 


377 
377 
536 
400 
363 

377 
425 
338 
363 
338 

417 
377 
413 
429 
377 

417 
395 
377 
415 
389 

415 
413 
400 
338 
446- 

377 
363 
420 
413 
417 


470 
470 
669 
502 
455 

470 
534 
421 
455 
421 

523 
470 
516 
540 
470 

523 
493 
470 
513 
489 

513 

516 
502 
421 
556 

470 
455 
526 
516 
523 


527 
527 
749 
561 

510 

527 
897 
472 
510 
472 

586 

527 
677 
606 
527 

586 
549 
527 
571 
549 

571 
577 
561 
472 
623 

527 
510 
590 
577 
586 


416  489   611   684   Boone,  Winnebago  ...  -,  ,    ' 
422   498   622   697   Clinton,  Jersey.  Madison.  Monroe,  St  Ciair 

417  490  613   686   Menard,  Sangamon 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Alexander. 

Brown 

Calhoun. . . 

Cass 

Clark 


Coles 

Cumberland. 

Oe  Witt 

Edgar 

E  f  f 1 ngham . . 


Ford 

Fulton 

Rreene 

Hancock 

Henderson. . . . 


Jackson. . . 
Jefferson. 
Johnson. . . 
la  Salle.. 
Lee 


Logan 

Macoup In... 
Marshal  1 . . . 

Massac 

Montgomery. 


Moultrie. 
Perry. . . . 
Pike. . . . . 
Pulaski. . 
Randolph. 


Sal Ine. 
Scott. . 
Stark.  . 
Un 1 on . . 
Wabash. 


235 

285 

338 

421 

472 

254 

308 

363 

455 

510 

284 

346 

409 

509 

571 

292 

35Q 

415 

513 

571 

278 

34  1 

400 

502 

561 

378 

341 

400 

502 

561 

378 

341 

400 

502 

561 

378 

341 

400 

502 

561 

378 

341 

400 

S02 

561 

262 

318 

377 

470 

527 

292 

353 

417 

523 

586 

309 

378 

446 

556 

623 

284 

346 

409 

509 

571 

372 

331 

389 

489 

549 

272 

331 

389 

489 

549 

297  359  425  834  897 

886  347  414  616  575 

335  385  338  431  473 

351  436  803  630  70« 

351  426  503  630  706 

292  350  415  .  513  571 

294  356  420  526  590 

309  378  446  556  623 

235  285  338  421  472 

294  356  420  526  590 

294  356  420  526  590 

278  34  1  400  502  561 

254  308  363  455  510 

23ii  285  338  421  472 

278  341  400   502  561 


235  285  338   421   472 

292  350  4  15   513   57  1 

309  378  446 

235  285  338 

254  308  363 


556  623 
421  472 
455   510 


Note-  The  FMRS  for  unit  sizes  larger  than  4  BRs  are 
the  FMH  for  a  5  BR  unit  is  1.15  times  the  4aR 


calculated  by  adding  15%  to  the  4  BR  FMR  'o;„«^;;  «J*^»  ^flT°°''-      '°'  ^luiV 
FMR.  and  the  FMR  for  a  6  BR  unit  1«  1.30  times  the  4  BR  FMR.  u^iiai 


SCHEDULE  8  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

ILLINOIS      conttnued 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Warren 278   340  395   493   549 

Wayne  254   308   363   455   510 

Whiteside 351   426   503   630  706 
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NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Washington 278 

White 254 

Winiamson 297 


341 

400 

502 

561 

308 

363 

455 

510 

359 

425 

534 

597 

INDIANA 

METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  Of  MSA/PMSA  within  STATE 


Anderson.  IN  MSA 277   337   396 

Bloomington.  IN  MSA 299   364   429 

Cincinnati,  OH-KY-INPMSA 330  401   472 

Elkhart -Goshen,  IN  MSA.. 293   355   418 

Evansvl  lie-Henderson.  IN-KYMSA... 307   366   430 

Fort  Wayne.  IN  MSA 307 

Gary-Hammond.  IN  PMSA 376 

Indlanapol  Is.  IN  MSA 346 

Kokomo.  IN  MSA 304 

Lafayette-West  Lafayette.  IN  MSA 323 

Loulsvll le.  KY-IN  MSA 279 

Munde.    IN  MSA 265 

South  Bend-Mlshawaka.  IN  MSA 301 


497 
537 


558 
601 


Madison 
Monroe 


590  660  Dearborn 

524   588   Elkhart 

539  603  Posey.  VandertHJrgh.  Warrick 


371 

433 

543 

603 

456 

538 

673 

755 

421 

495 

619 

693 

372 

436 

547 

613 

393 

462 

577 

648 

338 

397 

495 

555 

320 

377 

468 

524 

365 

426 

529 

590 

Al len.  De  Kalb.  Whitley 

Lake.  Porter 

Boone .  Ham  1 1  ton 

Morgan,  Shelby 

Howard.  Tipton 

Tippecanoe 

Clark.  Floyd.  Harrison 

Delaware 

St  Joseph 


Hancock.  Hendricks.  Johnson.  Marlon 


Terre  Haute. 


IM  MSA 273   333   389   484   537   Clay,  Vigo 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Adams . . . . 
Benton. . . 
Brown. . . . 
Cass. . . 
Crawford. 


271  330  384  481  539 

260  317  374  468  524 

306  374  440  553  619 

269  329  387  484  542 

224  273  32 1  404  454 

306  374  440  553  619 

264  319  374  468  524 

264  319  374  468  524 

293  355  418  524  588 

253  306  364  456  509 

268  328  384  481  539 

271  331  389  488  546 

293  355  418  -524  588 

,..    260  313  364  456  509 

279  338  398  499  560 

282  344  405  507  567 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR 


Bartholomew.  . 
Blackford. .'. . 

Carrol  1 

CI  Inton. . .  .j* . 
Daviess.  . .  .|4 


Decatur , . 
Fayette. . 
Frank  1  In. 
Gibson. . . 
Greene . . . 


Dubo Is... 
Fountain. 
Fulton. . . 
Grant. . . . 
Henry . . . . 


Huntington. 

Jasper 

Jefferson. . 

Knox 

Lagrange. . . 


Jackson. . . 

Jay 

Jennings. . 
Kosciusko. 
La  Porte. . 


306 
246 
260 
260 
253 

224 
260 
261 
246 
246 

306 
246 
306 
283 
296 


374 
299 
317 
317 

306 

273 
317 
316 
299 
299 

374 
299 
374 
343 
360 


440 
352 
374 
374 
364 

321 
374 
372 
352 
352 

440 
352 
440 
403 
423 


553  619 

440  495 

468  524 

468  524 

456  509 


404 
468 
469 
440 
440 

553 
440 
553 
497 
529 


454 
524 
524 
495 
495 

619 
495 
619 
556 
595 


Lawrence. 


Marshal  1 


271   331   389   488   546 


calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom. 
FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
091 191 
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NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 
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Mart  In     253  306  364  456  509 

Montgomery 260  317  374  468  524 

Noble       278  338  398  499  560 

Orange::; 224  273  321  404  454 

PaPki 260  317  374  468  524 

p,i,e  293   355   418   524   588 

Putnam::::::: 294  358  421  526  589 

R<D)ev     293   355   418   524   588 

Scott  279   339   400   501   562 

Starke::::: 271   331   389   488   546 

Sun  Wan 260  317  374  468  524 

union 264  319  374  468  524 

Wabash 252  305  361  454  507 

Washington 301  367  432  541  606 

Wells.  275  331  385  484  539 

IOWA 

METROPOLITAN  STATISTICAL  AREAS 

Cedar  Rapids.  I A  MSA 3*7 

Davenport -Rocl<  Island-Mol  ine.  lA-ILMSA 356 

Des  Moines.  lA  MSA 343 

Dubuque.  I A  MSA 320 

Iowa  City.  lA  MSA ' ••• 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Miami 269  329  387  484  542 

Newton 271  331  389  488  546 

Ohio   293  355  418  524  588 

Owan       298  363  426  534  599 

Perry: 224  273  321  404  454 

Put  ask  i       271  331  389  488  546 

Randolph: 246  299  352  440  495 

pSsh 260  317  374  468  524 

Spencer 224  273  321  404  454 

Steuben 278  338  398  499  560 

Switzerland 293  355  418  524  588 

Vermillion 269  328  382  475  527 

Warren       260  3 17  374  468  524 

Wavne  '  265  320  377  468  524 

White       260  317  374  468  524 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

695  Linn 

713  Scott 

692  Dallas.  Polk.  Warren 

640  Dubuque 

362  442  519  650  728  Johnson 


419 

493 

619 

433 

510 

637 

418 

492 

618 

387 

456 

572 

442 

519 

650 

Omaha.  NE-IA  MSA 

Sioux  City.  lA-NE  MSA... 
Waterloo-Cedar  Falls.  I A  MSA 


NONMETROPOLITAN  COUNTIES 


Adair 

A1 tamakee. . . 

Audubon 

Boone 

Buena  Vista. 


Ca 1 houn 

Cass 

Cerro  Gordo. 
Chickasaw. . . 
Clay 


EFF 

1  BR 

2  BR 

3  BR 

4  BR 

261 

319 

374 

471 

525 

276 

335 

396 

495 

555 

277 

337 

399 

497 

557 

317 

383 

451 

565 

634 

272 

329 

389 

486 

547 

277 

337 

399 

497 

557 

285 

347 

407 

510 

572 

274 

333 

393 

491 

551 

276 

335 

396 

495 

555 

272 

329 

389 

486 

547 

315   382   449   562   633   Pottawattamie 

311   379  446   557   625  WoodtHJry 

348   420  495  621   697   Black  Hawk.  Bremer 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Adams 

Appanoose . 
Benton. . . . 
Buchanan. . 
Butler 


Carrol  1 . 
Cedar . . . 
Cherokee 
Clarke 


•;;;[r 


261 
261 
271 
276 
276 

277 
309 
277 
261 


Clayton 276 


319 
319 
328 
335 
335 

337 
374 
337 
319 
335 


374 
374 
387 
396 
396 

399 
443 
399 
374 
396 


471  525 

471  525 

485  544 

495  555 

495  555 

497  557 

553  621 

497  557 

471  525 

495  555 


CHnton 309  374   443  553  621 


Crawford. 


277   337   399   497   557 


Note:  The  FMRS  for  unit  sizes 
the  FMR  for  a  5  BR  unit 


larger  than  4  BRs  are  calculated  by  adding  15%  to  t»^e  4  BR  FMR  '^jL^^lLTSS  ^Sf"*"" 
is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example, 
091 191 


SCHEDULE  B  -  FAIft  MARKET  RENTS  FOR  EXISTING  HOUSING 


IOWA  continued 
NONMETROPOLITAN  COUNTIES 


EFF  1  SR  2  BR  3  BR  4  8R 


Davis 261 

Delaware 309 

Dickinson 272 

Fayette 276 

Franklin 274 

Greene 277 

Guthrie 277 

Hancock 274 

Harrison 285 

Howard 276 

Ida 277 

Uaekson 309 

Jefferson 289 

Keokuk 272 

Lee 290 

Lucas 261 

IHadlson 292 

Marlon 292 

Min«. 285 

Monona 277 

Montgomery 288 

0  Brien. 272 

Page 285 

Plymouth 277 

Poweshiek 288 

S«C 277 

Sioux 272 

Tama t 288 

Union 261 

Wapello. 309 

Wayne 26 1 

Winnebago 274 

Worth 274 


319 

374 

471 

525 

374 

443 

553 

621 

329 

389 

486 

547 

335 

396 

495 

555 

333 

393 

491 

551 

337 

399 

497 

557 

337 

399 

497 

557 

333 

393 

491 

551 

347 

407 

510 

572 

335 

396 

495 

555 

337 

399 

497 

557 

374 

443 

553 

621 

352 

413 

518 

581 

329 

389 

486 

546 

354 

416 

520 

584 

319 

374 

471 

525 

3S7 

419 

524 

588 

357 

419 

524 

588 

347 

407 

510 

572 

337 

399 

497 

557 

347 

407 

510 

572 

329 

389 

486 

547 

347 

407 

510 

572 

337 

399 

497 

557 

351 

412 

516 

580 

337 

399 

497 

557 

329 

389 

486 

547 

351 

412 

516 

580 

319 

374 

471 

525 

373 

442 

552 

619 

319 

374 

471 

525 

333 

393 

491 

551 

333 

393 

491 

551 
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NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Decatur 26 1 

Oes  Moines 290 

Emmet 272 

Floyd. 274 

Fremont .. 285 

Grundy 276 

Hamilton 277 

Hardin 288 

Henry 290 

Humboldt j.j 277 

Iowa '.1 271 

Jasper 292 

Oones 1  .....  .  271 

Kossuth 274 

Louisa 290 

Lyon 272 

Mahaska 261 

Marshall 288 

Mitchell 274 

Monroe i 26 ' 

Muscatine 290 

Osceol  a 272 

Palo  Alto 272 

Pocahontas. 277 

Ringgold 261 

Shelby 285 

Story 317 

Taylor 261 

Van  Buren 261 

Washington 271 

Webster 277 

Winneshiek 276 

Wright 277 


319 

374 

471 

525 

354 

416 

520 

584 

329 

389 

486 

547 

333 

393 

491 

551 

347 

407 

510 

57r 

335 

396 

495 

555 

337 

399 

497 

557 

361 

412 

516 

580 

354 

416 

520 

584 

337 

399 

497 

557 

328 

387 

485 

544 

357 

419 

524 

588 

328 

387 

485 

544 

333 

393 

491 

551 

354 

416 

520 

584 

329 

389 

486 

547 

319 

374 

471 

525 

351 

412 

516 

580 

333 

393 

491 

551 

319 

374 

471 

825 

354 

416 

520 

584 

329 

389 

486 

547 

329 

389 

486 

547 

337 

399 

497 

557 

319 

374 

471 

525 

347 

407 

510 

572 

383 

451 

565 

634 

319 

374 

471 

525 

319 

374 

471 

525 

328 

397 

485 

544 

337 

399 

497 

557 

335 

396 

495 

555 

337 

399 

497 

5S7 

-*-  \\^  ^.yrxi^^^wr;^^  r^  r.t  ?sri^r?h^^sf ;s?  n  it  i^%\i^'z  Vi^^i^^r^  ^sr--  '-  ^siT^;t- 


IB 

z 

o 


5S 


H 

B- 
C 

I 

^* 
9 

B 

cr 
n 

P 


58 

c. 
5* 

S3 

a 


SD 

c 

9 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

KANSAS 

METROPOLITAN  STATISTICAL  AREAS  ^FF 

Kansas  City.  MO-KS  MSA - ••  •  •  3]| 

Lawrence.  KS  MSA •i'\l 

Topeka.  KS  MSA -iVi 

Wichita.  KS  MSA -^^^ 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

.,,er,  220   267   315   393   443 

"I'^ViAA 254   308   363   455   510 

Sapton  :::::::::    255  3I0  366  457  512 

Iroln    ...    254   308   363   455   510 

chautiu^a::::: 220  267  315  393  443 

rh*v/pnne  222      270      318      399      447 

Cheyenne •    ^^^   ^^^   ^gg   ^gg   557 

Coffev '.'.'.'.'.'.'.'. 277   338   399   499   557 

Cowlev 220  267   315   393   443 

Secatur:::.::::: 222  270  318  399  447 

Donlohan        254   308   363   455   510 

Doniphan ^^^  ^^^  ^^^  333  ^^3 

F  1 4wopth 275   335   394   495   553 

Ellsworth ^g^   3^g   3^^   ^7Q  52g 

Geary!  ■.■.!!!!'.  ! 277   338   399   499   557 

rr«hAm  222   270   318   399   447 

s^"C  :::::::    261  318  374  470  526 

Greenwood"'   277   338   399   499   557 

Saroer    ■■  ...    255   310  366   457   512 

HoSSman! ::.::.: 261  sis  374  470  526 

.lefferson 241  293  346  430  484 

Kwrnv    ..  261  318  374  470  526 

^TSwa  255  310  366  457  512 

lI^ 261  318  374  470  526 

um'.: ■.:;■.: ;;■.■.! 220  267  315  393  443 

,  „_n               277  338  399  499  557 

M^Mon 277  338  399  499  557 

Meade  261  318  374  470  526 

M^tTOm4r; 233  284  334  419  470 

M^tS^f ::::.:::::....    261  318  374  470  526 

Neosho         233   284   334   419   470 

Nopton ....    222   270   318   399   447 

OsCorne ...    222   270   318   399   447 

pSS^S  :::.::::: 255  310  366  457  512 

Note-  The  FMRS  for  unit  sizes  larger  than  4  BRs  are 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR 
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1  BR  2 'BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

384  451   564   633   Johnson.  Leavenworth.  Miami.  Wyandotte 
423  499  623  700  Douglas 

385  451   568   634   Shawnee 

409   486   606   675  Butler.  Harvey.  Sedgwick 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Anderson 
Barber . . 
Bourbon. 
Chase 


Cherokee 233   284 


220   267   fl5  393  443 

255   310   366  457  512 

220   267   315  393  443 

277   338   399  499  557 

334  419  470 


Clark 4.  . 

Cloud .i.  . 

Comanche ^ .  • 

Crawford j .  ■ 

Dickinson. . . . ,. 


Edwards. . 

Ell  is 

F 1 nney . . . 
Frank! In. 
Gove . . . . . 


Grant 


urant i. -- : 

Gf-ee'ey. |-  •  • tSl 

Hamilton I! ff; 


Haskel 1 
Jackson. 


261 

318 

374 

470 

526 

275 

335 

394 

495 

553 

255 

310 

366 

457 

512 

233 

284 

334 

419 

470 

277 

338 

399 

499 

557 

255 

310 

366 

457 

512 

222 

270 

318 

399 

447 

261 

318 

374 

470 

526 

241 

292 

345 

429 

482 

222 

270 

318 

399 

447 

261 

318 

374 

470 

526 

261 

318 

374 

470 

526 

261 

318 

374 

470 

526 

761 

318 

374 

470 

526 

254 

308 

363 

455 

510 

.-yell         275  335  394  495  553 

^!ntl«n I  255  310  366  457  512 

ri3te"  ■■■■■]■■■■■■  233  284  334  419  470 

^'^tJl 1^' 275  335  394  495  553 

L'"C°'" 222  270  318  399  447 


Logan 

Mcpherson 293 

Mot-shall 277 


Mitchel 1 

Morris J. 

Nemaha j  < 


275 
277 
254 

261 
241 


Ness 

Osage ';^ 

Ottawa Ill 

Phillips 222 


356 
338 
335 
338 
308 

318 
293 
335 
270 


421 
399 
394 
393 
363 

374 
346 
394 
318 


526 
499 
495 
499 
455 

470 
430 
495 
399 


588 
557 
553 
557 
510 

526 
484 
553 
447 


calculated  by  adding  15%  to  the  4  BR  FMR  '»;;;^"^;'  "J^^g  fSr'""'^" 
FMR.  and  the  FMR  for  a  6  BO  unit  is  1.30  times  the  4  BR  pmk. 


For  example. 
091191 


SCHEDULE  B  -  fAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

KANSAS     continued  ^\ 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Pottawatoml* 277  338  399  4©9  557 

RawKns 222  270  318  399  447 

Rspubllc 275  335  394  495  583 

RHey 277  338  399  499  557 

Rush 255  310  366  457  812 

Sa11n« 275  335  394  495  553 

Saward 261  31d  374  470  52* 

Sherman i22  270  318  399  447 

Stafford 255  310  366  457  512 

Stevens 261  318  374  470  5t6 

Thomas 222  270  311  399  44? 

Watsaunsee 277  338  399  499  957 

Washington 275  335  394  495  553 

wnson 220  287  319  393  443 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Pratt.., 
beno . . . . 

Rice 

Rooks . . . 
Russel I . 


Scott. . . . 
Sheridan. 

Smith 

Stanton. . 
Sumner , , . 


Trege. . . 
Wallace. 
Wichita. 
Woodson. 


t  • 

1r' 


255 

310 

366 

-457 

512 

293 

356 

421 

526 

588 

293 

356 

421 

526 

588 

222 

270 

318 

399 

447 

222 

270 

318 

399 

447 

261 

318 

374 

470 

526 

222 

270 

318 

399 

447 

222 

270 

318 

399 

447 

261 

318 

374 

470 

526 

255 

310 

366 

457 

512 

222 

270 

318 

399 

447 

222 

VO 

318 

399 

447 

261 

318 

374 

470 

526 

220 

267 

315 

393 

443 

KENTUCKY 

KHETROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Cincinnati.  OH-KY-IN  PMSA 330 

CUrksvllle-Hopklnsvine.  TN-KV  MSA ,  289 

EvansvH le-Henderson,  IN-KY  MSA 307 

Huntington- Ash  land.  WV-KV-OH  MSA ...., 309 

Lexington-Fayette.  KV  MSA 323 

Louisville.  KY-IN  MSA 279 

Owensboro .  K  Y  MSA ". 253 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


401 

472 

590 

660 

364 

456 

554 

615 

366 

430 

539 

603 
624 

375 

444 

555 

394 

462 

580 

649 

338 

397 

495 

565 

307 

363 

453 

508 

Boone,  Campbell.  Kenton 

Christian 

Henderson 

Boyd.  Carter.  Greenup 

Bourbon.  Clark.  Fayette.  Jessamine.  Scott.  Woodford 


Bullitt. 
Daviess 


Jefferson.  Oldham.  Shelby 


Adair 

Anderson. 
Barren. . . 

Bell 

Bracken. . 


239  290  338  418  467 

297  363  426  533  597 

253  307  364  453  510 

2S7  315  370  462  520 

239  289  340  427  4^9 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Allen 200  244  287   359  402 

Ballard 244   296  347   436  489 

Bath 239   289  340   427  479 

Boyle 289   349  413  517  579 

Breathitt...... 245   297  349   438  491 


Breckinridge. 

Caldwell 

Carlisle 

Casey 

CI Inton 


Cumberland. 
Elliott,... 
F I em I ng . . . . 


233 

286 

335 

420 

469 

254 

309 

367 

458 

514 

244 

296 

347 

436 

489 

232 

284 

334 

418 

46t 

239 

290 

338 

418 

467 

239 

290 

338 

418 

467 

219 

265 

316 

394 

441 

239 

289 

340 

427 

479 

Butler 

Cal toway. . . 
Carrol  I . . . . 

CI  ay 

Crltt*ndon. 


Edmonson. 
Estill... 
Floyd 


200 
244 

245 
219 
254 

200 
289 
258 


244 

296 
298 
265 
309 

244 
349 
?16 


287 
347 
349 
313 

367 

287 
413 
371 


359  402 

436  489 

439  491 

392  440 

458  514 


359 
517 
464 


402 
579 
522 


Note:  The  FMRS  for  unit  sizes  larger  then  4  BRs  are  calculated  by  adding  16%  to  the  4  BR  FMR  for  each  •>|tra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.19  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
091191 


363 

426 

533 

597 

298 

349 

439 

491 

29S 

349 

439 

491 

286 

335 

420 

469 

300 

355 

444 

495 

315 

370 

469 
359 

5S? 

244 

287 

296 

347 

436 

489 

265 

313 

392 

440 

297 

349 

438 

491 

286 

335 

420 

469 

265 

315 

394 

441 

297 

349 

438 

491 

289 

340 

427 

479 

267 

316 

399 

442 

267 

316 

399 

442 

290 

338 

418 

467 

349 

417 

517 

579 

286 

335 

420 

469 

318 

371 

464 

522 

323 

380 
426 

477 

934 

363 

533 

597 

UA 

287 

359 

402 

290 

340 

427 

479 

286 

33S 

420 

469 

300 

35S 

444 

495 

297 

349 

438 

491 

297 

349 

439 

491 

260 

307 

386 

434 

289 

340 

427 

479 

289 

340 
368 

427 

479 

311 

460 

516 

290 

339 

418 

467 

267 

316 

395 

442 

300 

356 

444 

495 

286 

335 

420 

469 

300 

355 

444 

495 

297 

349 

438 

491 

NONMETROPOLITAN  COUNTIES    CFF  1  BR  2  BR  3  BR  4  BB 


Fulton. ...... 

Garrard.  ...<<. 

Gravas. . . . « 4 . 

Green i, . 

Hardin. ...44 


Henry 

Hopk 1 ns 

Johnson. ...;.. 
Knox. . 


V 


Laurel . . 

Lee 

Letcher. 
Lincoln. 
Logan. . . 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

KENTUCKY      continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Franklin 297 

Gallatin 245 

Grant 245 

Grayson 233 

Hancock 247 

»^r^^r^,.  •.,.....,, 297 

Hart 200 

Hickman 244 

Jackson 219 

Knott 245 

Larue 233 

Lawrence 219 

Leslie 245 

Lewis 239 

(.Ivlngston ?2Q 

IVUP.-, "0 

Mccreary 239 

Mad1»9n 289 

M^lon 233 

Martin 258 

MMd«--. Hi 

Mercer 297 

M«nree 200 

M*"!"" "9 

M«1««n ?33 

flhU...,.., 1*1 

Ows  1  ey 24S 

Perry 24| 

Pewell 2  IS 

Robertas*^ 239 

Rowt|n 239 

Simpson 255 

Taylep 239 

Tpiro 220 

Union 247 

Waa^ilngton 233 

Webster 247 

Wp1fe.,.,.,..,,,.,r,,--    245 


--  ;k  Es;%r."s'jR's;  \vr,^rJ.  -s:  at  fsi!"::ut4M!r;s  A  n  r.M'.To  ',r^v%rit  tjr.--- 
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Mccr^gken, 1 1 , t  >  < i > • 1 1 • 

Mclean 

M()(iQf  f  1  n ,,,,,,,,,,.  1 1  ■ 
Mar^h^)  1 1  f  |i  1 1 1 1  f  1 1 1  I.I  • 
Mapon  .iiiiliiiiittiiii' 

H9ntf99t 1 1 1 1 1 1 1 1 1 1 1 1 1 ' 

Metcalfe 

Montgomery, ,,.,,,, i, i 
Muhlent>erg|,jt , . .  •  1 1  ■  •  i 
N1chQlfl9, . Ji 1 1 1 1 1 1 1 1 1 

Owen , , , . . 

Pendleton 

^  1 1(4 .,,....,..  r  I  .  f  I  I  • 

Pvlaski • ] •>  >  r  t  >  I  I  r  t •  t 


Spencer. 
Toijd, , . . 
Trimtti*. . . 
Varren. . 


Wayne . . . 
Whitley. 


244 

296 

347 

436 

489 

289 

349 

413 

917 

679 

244 

296 

347 

436 

489 

339 

290 

338 

418 

467 

264 

323 

380 

477 

934 

289 

951 

419 

616 

978 

218 

264 

311 

991 

439 

254 

309 

367 

458 

514 

258 

316 

371 

464 

522 

254 

307 

361 

451 

504 

219 

306 

386 

401 

440 

245 

297 

349 

438 

491 

245 

297 

349 

438 

491 

289 

349 

413 

517 

579 

255 

311 

368 

460 

916 

254 

299 

359 

436 

489 

247 

300 

359 

444 

499 

258 

316 

371 

464 

922 

254 

299 

351 

436 

489 

239 

289 

340 

427 

479 

239 

290 

340 

4?7 

479 

200 

244 

287 

356 

402 

239 

289 

340 

427 

479 

254 

309 

367 

459 

914 

211 

260 

307 

38« 

434 

245 

299 

349 

439 

491 

24S 

298 

349 

439 

491 

25B 

316 

371 

464 

522 

239 

290 

266 

338 

418 

467 

219 

319 

392 

440 

23t 

284 

334 

419 

467 

218 

264 

311 

391 

438 

220 

267 

316 

399 

442 

218 

264 

311 

391 

438 

255 

311 

368 

460 

516 

239 

290 

338 

418 

467 

257 

315 

370 

469 

520 

8S 


For  example, 
091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


LOUISIANA 
METROPOLITAN  STATISTICAL  AREAS 
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EFF  1  BR  2  BR  3  BR  4  BR  Count ««8  of  MSA/PMSA  within  STATE 


Alexandria.  LA  MSA 

Baton  Rouge,  LA  MSA 

Houma-Thlbodaux.  LA  MSA. 

Lafayette.  LA  MSA 

Lake  Charles.  LA  MSA.... 


Monroe,  LA  MSA 

New  Orleans.  LA  MSA. 


272 
343 
303 
343 
280 

271 
369 


332 
416 
368 
416 
340 

331 
448 


391 
490 
434 
490 
400 

389 
528 


612  687  Ascension.  East  Baton  Rouge.  Livingston.  West  Baton  Rouge 

542  608  Lafourche,  Terr«t>onne 

612  687  Lafayette.  St  Martin 

500  560  Calcasieu 


Shreveport ,  LA  MSA 

NONMETROPOLITAN  COUNTIES 

Acadia 

Assumpt ion 

Beauregard 

Caldwel 1 

Catahoula 


308   374   444   554 


487   544   Ouachita 
660  739  Jefferson,  Orleans. 
St  Tawnany 
620  Bossier,  Caddo 


St  Bernard.  St  Charles.  St  John  The 


Concordia . . . , 
East  Carrol  1 
Evangel Ine. . 

Grant 

Ibervll 1e. . . 


EFF  1  BR  2  BR  3  BR  4  BR 

233  286  337  420  472 

203  247  289  363  407 

186  227  269  338  377 

213  257  304  374  419 

230  281  333  416  465 

230  281  333  416  465 

185  226  267  335  373 

224  272  320  403  451 

230  281  333  416  465 

194  237  278  348  391 


NONMETROPOLITAN  COUNTIES 


Allen 

Avoyel les. 
Blenvl lie. 
Cameron. . . 
Claiborne. 


Oe  Soto 

E  Fel iclana. 
Frankl In. . . . 

Iberia 

Jackson 


EFF  1  BR  2  BR  3  BR  4  BR 

186  227  269  338  377 

230  281  333  416  465 

242  296  347  434  487 

186  227  269  338  377 

242  296  347  434  487 

242  296  347  434  487 

194  237  278  348  391 

186  226  267  335  373 

277  339  398  497  557 

185  226  267  335  373 


Jefferson  Davis. 

L Incoln 

Morehouse 

P 1 aquem I nes 

Red  River 


Sabine. . . . 
St  James. . 
St  Mary. . . 
Tensas. . . . 
Vermil Ion. 


Washington. . 
West  Carrol  1 
Winn 


186 

227 

269 

338 

377 

242 

296 

347 

434 

487 

185 

226 

267 

335 

373 

341 

412 

487 

609 

682 

242 

296 

347 

434 

487 

242 

296 

347 

434 

487 

203 

247 

289 

363 

407 

277 

339 

398 

497 

557 

185 

226 

267 

335 

373 

233 

286 

337 

420 

472 

219 

267 

313 

394 

441 

185 

226 

267 

335 

373 

230 

281 

333 

416 

465 

La  Salle 

Madison 

Natchitoches. . 
Polnte  Coupee. 
Richland 


St  Helena. . 
St  Landry. . 
Tangipahoa. 

Union 

Vernon 


Webster 

W  Fel Iclana. 


330 

281 

333 

416 

465 

185 

226 

267 

335 

373 

242 

296 

347 

434 

487 

194 

237 

278 

348 

391 

185 

226 

267 

335 

373 

194 

237 

278 

348 

391 

224 

272 

320 

403 

451 

219 

267 

313 

394 

441 

185 

226 

267 

335 

373 

230 

281 

333 

416 

465 

210 

255 

301 

375 

421 

194 

237 

278 

348 

391 

-'-  lis  Ess%r."s'i.';jn  ir?';s';t^;  isj «;  fsr;;r?4^sr;s?  i^ui  ;;;t.m°/;s  '.?;,rt!;.-rss  ?sr- 


For  example. 
091191 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


P!GE   20 


MAINE 

METROPOLITAN  STATISTICAL  AREAS 

Bangor .  ME  MSA 


EFF  1  BR  2  BR  3  BR  4  BR  Compqponts  of  MSA/PMSA  within  STATE 


Lewlston-Auburn.  ME  MSA. 


i-it-t'i?'tiff»<»'«^ 


361   439   517   648   727 

380   4$3   512   573   652 
44&  »65  710  poa  994 


Portsmouth-Oover-Rochester .  NH-ME  MSA 478   582   683   856   959 

t 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Androscoggin •• :..  330  390  460  565  625 

*,.«««tr.riu                        335   408   481   601   675 

cCSClMand:::::::::::::::::::::::::.:::: 372  452  532  661  736 

Fr.nkHn                                                        350      396      472      558      634 

Llt^oll :::::          35?  419  491  6i4  685 

^o^oh«; 352   429  506   634   708 

Kennebec... ! ! ! ! ! . ! ! . ! ! . . !  . .  340  414  4S8  «12  685 

tT^qi;;;:;;;:;:::;;:;:;::: aw  «o7  «eo  wi  §74 

«?c,.:::::::::::::::::::::::::::::::::::::::  i5?  2«  «?-?  -^ 


Penobscot  county  towns  of  Bangor,  Brewer.  Edd'ngton 
Glenburn.  Hampden.  Heri»on.  Hoi den.  Kenduskeag.  Old  Town 
Orono,  Orrlngton.  Penobscot  Indian  1,  Veajle 

Waldo  ceunty  towns  of  Winterport 

Androscoggin  county  towns  of  Auburn.  Greene.  Lewlston 
Lisbon.  Mechanic  Falls.  Poland.  Sabattus 

Cumberland  gognty  town«  ©f  C«pe  EUjJjbeth,  Cumberland 
Ffllmqyth,  fr^^Pft.    ftprham,  ViV,  North  Yarmouth 
Portland.  Raymend.  Scarbereugh.  South  Portland.  Standisn 
Westbrook,  Windham.  Y^rmogth 

York  c«»vnty  towns  pf  Buxten,  HolHs,  Old  Orchard  9eaeh 

York  c»w"*y  ♦ewns  of   Ber(*iek,  ^Mot,  Hittery 
North  ^erwIcH,  iQyH*>   ?9rw1«k.  WtHf.  York 

Towns  «(1th1n  non  metropol  1  ten  eegnttas 

Ourhjui.  teeds,  Llvermore.  LWerwore  Falls.  Mlnot,  Turner 
Wales 

Baldwin.  Brldgton,  Brunswick,  Casco.  Harpswell .  Harrison 
Naples,  New  afoucester.  Pown^l ,  Sebfl^o 


PUcataqgls, ,,,,,,.,,, |2| 

Sagadahoc . . ,  .,...,.,.. =■' 

Somerset ,..,,-,., ^Jn 

Wal0o. . , . . . , , . , 3*" 


352 
618 
407 
414 


415 
558 
480 
488 


523 
652 
601 
612 


584 
7(56 
674 
686 


Alton.  Argy^e.  Bradford.  Bradley.  Burlington.  Carme 
Carroll.  Charleston.  Chester.  Clifton.  Corlnna.  Corinth 
Dexter.  Dixmont,  Drew.  East  Mllllnocket.  Edinburg 
Enfield.  Etna.  Exeter.  Garland.  Grand  Falls,  Greenbush 
Greenfield.  How land.  Hudson.  Kingman.  Lagrange 
Lakevllie.  Lee,  Lev/ant.  Lincoln.  Lewell.  Mattawamkeag 
Maxfleld.  Medway.  Mllferd.  Mllllneeket.  Mount  Chase 
Newburgh,  Newport.  North  Penobscot.  Passadumkeag.  Patten 
Plymouth.  Prentiss.  Se^els.  Sprlngfl*!*.  Stacyvllle 
Stetson,  Summit.  Twombly,  Webster.  Whitney.  Winn 

woodvnU' 


Belfast.  Belmont.  Brooks,  Burnham,  Frar*fort.  Freedom 
Islesboro,  Jackson.  Knox.  Liberty,  Lincolnvl i le.  Monroe 
Montvllle.  Morrill.  Northport.  Palermo,  Prospect 
Searsmont,  Searspert.  Stockton  Springs.  Swanvllle 
Thorndike,  Troy.  Unity.  Waldo 


•"'-  IS  'Z',T.m'j."  wr.rr^i  v^  r,t  jsrisif -i^sr;^  r,  is  ;:;t.M"/s  xj^^vh  ?sr- 


For  example. 
091191 
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NONMETROPOLITAN  COUNTIES 
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EFF  1  BR  2  BR  3  BR  4  BR  Towns  Within  non  metropolitan  counties 


488 
634 


MARYLAND 

METROPOLITAN  STATISTICAL  AREAS 

Baltimore.  MD  MSA 


EFF  1  BR  2  BR 


612  68S 

652   791 


3  BR  4  BR  Counties  of  MSA/»>MSA  within  STATE 


Acton,  Alfred.  Arundel.  Biddeford,  Cornish.  Dayton 
Kennebunk.  Kennebunkport .  Lebanon.  Limerick.  Llmlngton 
Lyman.  Newfleld.  Parsonsf leJd,  Saco.  Sanford.  Shapleigh 
Waterboro 


398   485   571   714   800 


Columbia.  MO  MSA 

Cumberland.  MO-WV  MSA 

Hagerstown,  MD  MSA 

Washington.  DC-MD-VA  MSA 

Wilmington,  DE-NJ-MD  PMSA 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


520  631 

284  338 

317  386 

580  705 

437  522 


743  929  1040 

396  489   546 

455  570   637 

830  1037  1161 

622  778   925 


Anne  Arundel.  Baltimore.  Carroll.  Harford,  Howard 

Queen  Annes.  Baltimore 

Columbia 

Allegany 

Washington 

Calvert.  Charles.  Frederick.  Montgomery 

Cecil 


Prince  George 'S 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Carol Ine. . 
Garrett. . . 
St  Marys. . 

Talbot 

Worcester. 


300 
285 
435 
343 
309 


360  423  531  596 

346  408  509  572 

526  614  770  852 

417  491  615  688 

378  441  552  618 


Dorchester. 

Kent 

Somerset. . . 
Wicomico. . . 


307 

373 

441 

552 

618 

312 

381 

449 

563 

630 

307 

373 

441 

552 

618 

366 

448 

525 

553 

618 

MASSACHUSETTS 
METROPOLITAN  STATISTICAL  AREAS 
Boston.  MA  PMSA 


i        . 
EFF  1  BR  2  BR  3  BR  4  BR  Components  of  MSA/PMSA  within  STATE 


631   767   902  1129  1264 


Bristol  county  towns  of  Mansfield.  Norton.  Raynham 
Essex  county  towns  of  Lynn.  Lynnfleld.  Nahant .  Saugus 
Middlesex  county  towns  of  Acton.  Arlington.  Ashland.  Ayer 
Bedford.  Belmont.  Boxborough.  Burlington.  Cambridge 
Carlisle.  Concord.  Everett.  Framlngham.  Groton 
Hoi  listen.  Hopklnton.  Hudson.  Lexington.  Lincoln 
Littleton.  Maiden.  Marlborough.  Maynard.  Medford 
Melrose.  Natlck.  Newton.  North  Reading.  Reading 
Sherborn.  Shirley.  Somervllle.  Stoneham.  Stow.  Sudbury 
Townsend.  Wakefield.  Waltham.  Watertown.  Wayland.  Weston 
Wilmington.  Winchester.  Woburn  ,,,,„„ 

Norfolk  county  towns  of  Bell  Ingham.  Bralntree.  Brook  Ine 
Canton.  Cohasset.  Dedham.  Dover.  Foxborough.  Frank) in 
Holbrook.  Medfleld.  Medway.  Mlllls.  Milton.  Needham 
Norfolk.  Norwood.  Oulncy.  Randolph,  Sharon.  Stoughton 
Walpole.  Wellesley.  Westwood.  Weymouth.  Wrentham 
Plymouth  county  towns  of  Carver.  Duxbury.  Hanover.  Hanson 


«-  is-jr,r."s'J»'iSu  ]vr,,r,v,  \^  js;  ?5i~i;;;-?^^!f  ;s?  i'J  is  r.'.r.'ss  \z.iT^'rsi  ns:— 


For  example. 
091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


MASSACHUSETTS  continued 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR 


Brockton.  MA  PMSA.  . -"^O  592  742 

Fat  1  River.  MA-RI  PMSA ^24  506  607 

Fitchburg-Leomlnster.  MA  MSA 465  561  664 

Lawrence-Haverhill.  MA-NH  PMSA 523  637  764 

Lowel  1  .  MA-NH  PMSA *85  590  689 

New  Bedford.  MA  MSA *32  486  575 

Pawtucket-Woonsocket-Attleboro.  RI-MA  PMSA 411  497  586 

Pittsfleld.  MA  MSA «9  520  608 

Salem-Gloucester.  MA  PMSA 555  675  794 

Springfield.  MA  MSA... • **^  541  636 


Worcester.  MA  MSA. 
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2  BR  3  BR  4  BR  Components  of  MSA/PMSA  within  STATE 

Hingham.  Hull.  Kingston.  Lakevllle.  Marshfleld 
..  .  Mlddleborough.  Norwell .  Pembroke.  Plymouth.  Plympton 

-  ■  •  Rockland.  Scltuate  ^  ^.    ^^ 

Suffolk  county  towns  of  Boston.  Chelsea.  Revere,  Winthrop 
Worcester  county  towns  of  Berlin.  Bolton.  Harvard 

Hopedale.  Lancaster.  Mendon.  Mil  ford.  Southborough 

Upton 
Bristol  county  towns  of  Easton 
Norfolk  county  towns  of  Avon 
Plymouth  county  towns  of  Ablngton.  Bridgewater.  Brockton 

East  Bridgewater.  Halifax.  West  Bridgewater,  Whitman 
Bristol  county  towns  of  Fall  River,  Somerset,  Swansea 

Westport 
Middlesex  county  towns  of  Ashby 
Worcester  county  towns  of  Ashburnham,  F 1 tchburg 

Leominster.  Lunenburg.  Westminster 
Essex  county  towns  of  Amesbury.  Andover,  Boxford 

Georgetown,  Groveland,  Haverhill.  Lawrence,  Merrimac 

Methuen,  Newbury,  Newburyport,  North  Andover,  SalistHJry 

Wssf  NowbuPV 
Middlesex  county  towns  of  Billerica,  Chelmsford,  Oracut 

Dunstable,  Lowell.  Pepperell.  Tewksbury.  Tyngsborough 

Bristol  county  towns  of  Acushnet.  Dartmouth.  Fairhaven 
Freetown.  New  Bedford  . .   „   ..   ^ 

Plymouth  county  towns  of  Marlon.  Mattapolsett ,  Rochester 
Bristol  county  towns  of  Attleboro,  North  Attleborough 

Rehoboth.  Seekonk 
Norfolk  county  towns  of  Plainvllle 
Worcester  county  towns  of  Blackstone.  Millville 
Berkshire  county  towns  of  Cheshire.  Dal  ton.  Hinsdale 
Lanesborough.  Lee,  Lenox.  Pittsfleld.  Richmond 

Elsex'*?ounty  towns  of  Beverly.  Danvers,  Essex  Gloucester 
Hamilton,  Ipswich,  Manchester.  Marblehead.  Middleton 
Peabody,  Rockport.  Rowley.  Salem,  Swampscott.  Topsfield 

Hampden  county  towns  of  Agawam.  Chicopee.  East  Longmeadow 
Hampden,  Hoi  yoke.  Longmeadow.  Ludlow.  Monson,  Montgomery 
Palmer.  Russell.  Southwick.  Springfield,  Westfleld 
West  Springfield.  Wilbraham 

Hampshire  county  towns  of  Belchertown.  Easthampton 
Granby,  Huntington,  Northampton.  Southampton 
South  Hadley  „      „   ,.*«„ 

Worcester  county  towns  of  Auburn.  Barre.  Boylston 
Brookfield,  Charlton.  Clinton.  Douglas.  Dudley 
East  Brookfield,  Grafton.  Holden.  Leicester.  Millbury 


900  1010 

703  776 

830  931 

874  972 

835  952 

703  776 

719  822 

757  854 

993  1113 

795  890 


445   548   641   806   898 


-'-  ;k  f;s%;r."s'i»';s?;  ir?'-,^:.;  r.:  ;ss  ?sn:xs%sf  )s?  '.n  Js  r.M'.'SS  ri^^rr^rii  ?;r°- 


For  example, 
091191 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSlNtt 


MASSACHUSETTS  contlnuert 
METROPOLITAN  STATISTICAL  AREAS 
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EFF  1  BR  3  m  3  M  4  et  Conponcnts  of  MSA/PMSA  within  STATE 

Northborough,  Northbridge,  North  Brookfield.  Oxford 
Paxton,  Princeton.  Rutland.  Shrewsbury,  Spencer 
Sterling,  Sutton.  Oxbridge.  Webster.  Westborough 
West  Boylston,  Worcester 


Towns  within  non  metropolitan  counties 


Adams.  Alford,  Becket,  Clarksburg,  Egremont .  Florida 
Great  Barrlhftoh.  Hfcncock,  Monte^*yi  Meunt  Washington 
New  Ashford.  New  Marlborough.  North  Adaids.  Otis.  Peru 
Sandlsfleld.  Sfcvoy.  Sheffield.  Tyr Ingham,  Washington 
West  Stockbrldge,  W1 1 1 lamstown.  Windsor 
Berkley,  Oighton.  TawhtOh 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

6*rnd**b1«.....;.. ;...;;,;,.:.;«.....  =  ...•  St«  70»  811  101»  11»t 

Berkshire 376  458  S39   676   757 

Bristol 417  506  596   716   796 

Dukes 575  709  812  1015  1139 

Franklin 438  520  6<J7   765   851 

Hampden, 394  479  564   707   792 

HartipsHl^*...... 513  596  730  879  1021 

Nantucket :'. 575  709  812  1015  1139 

Plynl*Ulft.  ..;...;;..;  I *48  541  637   774   893 

Worcester ; 417  493  596   730  812 


MICHIGAN 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  GoUhtles  ef  MSA/PMSA  wItMIn  STATE 

Ahrt  Arbor.  MI  PMSA 429  522  615  770  863  Washtenaw 

Battle  Creek,  MI  MSA 289  352  413  519  582  Calhoun 

Benton  Harbor.  MI  MSA 322  392  459  576  645  Berrien                            „  ^ , .  ,,   «.  n-.^ 

BetroM.  MI  PM9A 361  439  516  646  723  Lapeer.  Livingston.  Macomb.  Monroe.  Oakland.  St  Glair 

Wayne 

Flint.  MI  MSA 305  370  439  548  613  Genesee 

Grand  Rapids,  MI  MSA 342  420  492  615  695  Kent.  Ottawa 

JrteHSen,  Ml  MSA...  ..;..;.;; 319  386  453  570  638  Jackson 

Kalamazoo.  MI  MSA 331  400  471  579  645  Kalamazoo 

Lansing-East  Lansing.  MI  MSA 349  418  489  609  680  Clinton,  Eaton.  Ingham 

Muskegon,  MI  MSA 283  343  405  508  569  Muikegon 

Safinee'Bay  Clty^Mlttland.  Ml  MSA.... 315  380  446  558  62S  Bay.  Mldlartd.  Saginaw 


B1*ndf0^d.  Brlmf1«ld.  Chester.  Grfthvin^i  Hollhhd 
TollAhd,  Waleft 

Amherst;  Chesterfield.  Cummingtoh,  QOSheh,  Hadliy 
Hatfield,  Middlefleld,  Pelham,  Plalnfleld.  Ware 
Westhampton.  wii 1 ikmsburg.  werthingten 

War>eham 

Athol .  Gardner.  Hardwick,  Hubbardston.  New  Braintree 

Oakham,  Petersham,  Phllllpston,  Royalston,  Southbridge 

SturbMdge.  Templetoh.  Warren.  West  Brookfield 

W 1  fjchen«ton 


Note:  The  futit   for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15% 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  « 


e  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
BR  wnit  Is  1.30  times  the  4  BR  FMR.  091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

MICHIGAN      contlnuert 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

A 1  cona 252 

A1  legan 292 

Antrim 317 

Baraga 258 

Benzie.. 317 

Cass 287 

Cheboygan 252 

Clare 277 

Delta 248 

Emmet 317 

Gogeb  I  c 258 

Gratiot 318 

Houghton 290 

Ionia 295 

I  ron 258 

Kalkaska 317 

Lake 290 

Lenawee 315 

Mackinac 248 

Marquette 317 

Mecosta 290 

Missaukee 317 

Montmorency 252 

Oceana 282 

Ontonagon 258 

Oscoda 252 

Presque  Isle 252 

St  Joseph 294 

Schoolcraft 248 

Tuscola 285 

Wexford 317 


308 

362 

454 

509 

357 

419 

524 

588 

383 

451 

565 

634 

314 

369 

462 

519 

383 

451 

565 

634 

349 

410 

514 

576 

308 

362 

454 

509 

337 

399 

497 

557 

303 

358 

447 

502 

383 

451 

565 

634 

314 

369 

462 

519 

385 

453 

569 

636 

353 

416 

519 

625 

358 

421 

525 

588 

314 

369 

462 

519 

383 

451 

565 

634 

354 

416 

520 

584 

381 

449 

562 

531 

303 

358 

447 

502 

383 

451 

565 

634 

354 

416 

520 

584 

383 

451 

565 

634 

308 

362 

454 

509 

341 

403 

506 

565 

314 

369 

462 

519 

308 

362 

454 

509 

303 

362 

454 

509 

359 

423 

529 

592 

303 

358 

447 

502 

347 

407 

510 

572 

383  451   565  034 


MINNESOTA 
METROPOLITAN  STATISTICAL  AREAS 


NONMETROPOLITAN  COUNTIES 
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Alger. . 
A 1 pena . 

Arenac. 
Barry. . 
Branch. 


Charlevoix, 
Chippewa. . . 
Crawford. . . 
Dickinson. . 
Gladwin.  .  .  . 


EFF  1  BR  2  BR  3  BR  4  BR 

248  303  358  447  502 

252  308  362  454  509 

277  337  399  497  557 

294  359  423  529  592 

994  359  423  529  592 


Grand  Traverse. 

Hillsdale 

Huron 

Iosco 

Isabel  la 


Keweenaw. 
Leelanau. 

Luce 

Manistee. 
Mason. . . . 


Menom 1  nee . 
Montcalm. . 
Newaygo. . . 
Ogemaw . . . . 
Osceola. . . 


Otsewo 

Roscommon. . 
Sani lac. . . . 
Shiawassee. 
Van  Buren. . 


317 

383 

451 

565 

634 

248 

303 

358 

447 

502 

252 

308 

362 

454 

509 

258 

327 

386 

483 

543 

277 

337 

399 

497 

557 

317 

383 

451 

565 

634 

315 

381 

449 

562 

631 

285 

347 

407 

510 

572 

277 

337 

399 

497 

557 

318 

385 

453 

569 

636 

258 

314 

369 

462 

519 

317 

383 

451 

565 

634 

248 

303 

358 

447 

502 

317 

383 

451 

565 

634 

290 

354 

416 

520 

584 

317 

383 

451 

565 

634 

292 

357 

419 

524 

588 

290 

354 

416 

520 

584 

277 

337 

399 

497 

557 

290 

354 

416 

520 

584 

252 

308 

362 

454 

509 

277 

337 

399 

497 

557 

285 

347 

407 

510 

572 

314 

380 

448 

559 

629 

287 

349 

410 

514 

576 

Iff   1  M  a  M  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Dututh.  MN-WI  MSA 323 

Fargo-Moorhead.  ND-MN  MSA 383 

Minneapol  Is-St.  Paul,  MN-WI  MSA 432 


M% 

4«4 

570 

640 

3*3 

4«1 

579 

649 

»3« 

««• 

774 

86« 

Note: 


The  FMRS  for  unit 
the  FMR  for  a  5  BR 


sizes  larger  than  4  BRs  ar*  ealeuU*^  by  •dding  15%  to  *»*/  BR  FMR  ^O)"  •«c|;^«'5*^«  ^ZT°'^"'' 
unit  is  1.15  times  the  4BR  rm.   »>*  «•  fMH  for  •  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


St  Louis 

Clay 

Anoka,  Carver,  Chisago,  Dakota.  Hennepin,  Isanti.  Ramsey 

Scott,  Washington,  Wright 

For  example. 
091191 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


MINNESOTA  continued 
METROPOLITAN  STATISTICAL  AREAS 


Rochester ,  .MN  MSA • 

St.  Cloud.  MN  MSA 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Aitkin 

Beltrami . . . . . 
Blue  Earth. . 
Carl tdh. . 1 J 1 . 
Chlpp^eA. Ill 


Cook 

d^6W  wind. 
OdUglAS. . 
t li Impre. . 
Goodhue. . . 


Houston 

ItalicB.  :.,.:.  I 

Kanabec 

KMtSon 

Lac  Oul  Parle. 


Liike  bt   the  Woods. 

LlW:6lft 

Mcleod 

narsHal l 

Meeker 


293 
282 
326 

i6« 

293 

m 

292 
270 
282 

270 
295 
293 

ii2 

260 

2§2 
3d9 

m 

308 


357  420  527  591 

343  404  504  567 

396  459  568  628 

3l9  420  ^i  $f] 

SI*  3t*  4tO  444 


MdfUson 1^6 

Murf-ay If? 

NSBleS,... «« 

Ottef  Tall «S2 

Pine 293 


Polk 


«I2 


Red  i-ike Si2 


fiihvlile. 
Reek . . . 
Sibley. 


306 


Stevens *|2 

Todd i|6 

WAMsha *§2 

«4Se«« ''8 

Wilkin 292 

t*l1ow  Medicine MO  9l8  Hi     4»0  4*6 


357 

its 

328 
343 

328 
359 
357 
^43 
318 

343 
324 

375 
d43 
375 

3^3 

357 

§43 

343 
375 
3C4 
373 

346 
335 
343 
339 
356 


420 
4|« 

^'! 
388 

401 

388 
420 
420 
404 
37S 

3§o 

441 
494 
441 

3io 
Uo 
418 
420 

4§4 
4d4 

441 
380 
437 

418 
344 

348 

418 


527 
514 
525 
485 
498 

485 
527 
527 
4d4 
470 

443 
404 
553 

444 
4t3 
473 
4^5 
527 

504 
9^ 
993 
4f3 
546 

425 
444 
448 
448 

525 


591 
574 
589 
54i 
558 

542 

591 

J  91 
«7 
525 

M7 

1^7 
617 

114 

§96 

419 
591 

is; 

417 
4f6 
613 

589 
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fFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

343  416  491   614  687  Olmsted 

326   397   468   587   655  Benton.  Sherburne,  Stearns 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Becker 

Big  Stone. . . 

Brown 

$a«t i..i 

(lUlrrw«t«rii 


..i'. 


Cottonwo4d.  I  ijf 

Ood<|A  :   .   .  I  .  .  i  J  i 

^srt&aulli . . .;. 
^reebernj  i . .  i « 
Grant U 

Hubbard 

Jackson 

Kandiyohi 

Koochiching. .. 
Lake 


l#  SuSUf.... 

Lydn 

MhA6Aeh 

MiPtin 

Mine  Lacs. 


Mdw«r 

Niediiet... 

Hof-*Mf> 

PertrUhjtoh. 
Pipestone. . 

P^itA... 

Aedwood. . . . 

Hfc# 

Ad«8««l 

Steele 


Swift.... 
traverse. 

WatdnnAft. 
W 1 nona . . . 


N<St»:  the  FMftS  for  unit  s1**4  1 
the  FMR  for  a  5  BR  uhtt  1 


a^Ser  than  4  BR«  4re 
«  T. 14  11m*i  th«  4bR 


calculated  by  aming  i5^  to  thb  •  ok  rmn   i«.  =  .:   2  „S  *-« 
FMR.  and  the  fuS  t©r  fc  6  BR  unit  Is  1.30  »1me4  the  4  BR  ^MR. 


292 

356 

418 

525 

589 

260 

318 

375 

470 

525 

278 

'3^^ 

398 

498 

558 

$42 

3*4 

444 

554 

343 

404 

404 

467 

• 

9M 

318 

375 

470 

525 

244 

3t1 

3t8 

473 

430 

278 

339 

398 

498 

558 

319 

388 

458 

572 

642 

292 

356 

418 

525 

589 

282 

343 

404 

504 

567 

269 

324 

380 

473 

526 

308 

375 

441 

553 

617 

293 

357 

420 

527 

591 

293 

357 

420 

527 

591 

»l 

S?3 

497 

§46 

•  13 

3i4 

340 

4t3 

416 

tA? 

143 

4d4 

X 

447 

tu 

339 

948 

948 

293 

357 

420 

527 

591 

•to 

a*n 

348 

415 

442 

906 

»t3 

437 

446 

413 

n? 

343 

404 

404 

447 

H7 

343 

464 

404 

447 

269 

324 

380 

473 

526 

»4? 

346 

418 

495 

449 

»40 

318 

375 

470 

Sis 

319 

348 

448 

4t2 

442 

142 

343 

404 

404 

447 

319 

388 

458 

572 

642 

»60 

318 

3t5 

470 

4&5 

t42 

346 

418 

525 

549 

fifi 

III 

344 

494 

454 

>t8 

348 

448 

448 

272 

328 

388 

485 

542 

ttr 

eadh 

«)ttra  bedr'do^lt. 

For  example 

1  ttnu 

9k    thi 

»  4  Bl 

1  FPW 

091191 

SCHEOULt  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


MISSISSIPPI 
METROPOLITAN  STATISTICAL  AREAS 


Blloxl-Gulfport.  MS  MSA. 

Jackson,  MS  MSA 

Memphis.  TN-AR-MS  MSA... 
Pascagoula,  M$  MSA 


NONMETROPOLITAN  COUNTIES    Eff  1  BR  5  M  3  »B  «  «• 


AOams 

AMlt« 

Benton. . . . 
Calhoun. . . 
Chickasaw. 


2M  274  383  4i«  4*4 

l5t  240  all  391  3W 

220  268  31t  3«8  **9 

268  315  371  463  5« 

265  315  3t1  467  522 


C1«1 borne. 

Clay 

Coplah.... 
Forrest. . . 
George . . . . 


Grenada . . . 
Humphreys . 
I tawamPa . . 
(Jefferson. 
Oones , . . . . 


Lafayette. . 
Lauderdale. 

Leake 

Lef Ipre. . . . 
Lewndeft 


Marshall 

Montgomery. . 

Newton 

Oktibbeha. . . 
Pearl  River. 


1«»7 

240 

281 

351 

39« 

755 

298 

348 

438 

491 

208 

253 

299 

373 

411 

256 

312 

368 

459 

S16 

200 

244 

287 

359 

402 

261 

318 

374 

468 

iti 

227 

277 

327 

408 

45t 

244 

296 

347 

436 

n: 

197 

240 

381 

351 

2SS 

301 

339 

386 

429 

288 

315 

371 

463 

532 

254 

308 

364 

458 

910 

217 

264 

313 

394 

441 

2«8 

287 

338 

441 

4t6 

281 

348 

401 

537 

559 

290 

268 

317 

398 

446 

198 

242 

383 

355 

398 

217 

264 

313 

394 

441 

245 

298 

348 

438 

491 

256 

312 

368 

459 

916 

pika       338   274   323   429   464 

Prentiss!;.! 320  268  317   398  44« 

sSott   :         217   264   313   394   441 

sTSpsoA 308   253   299   373  Jit 

Itone 356   312   368  459  SI* 

Tanehatchle 240  289   340  426  4*6 

Tippah 220  268  317  398  44« 

Tunica   .  2<0  289   340  425  480 

ialthaii!.. 197   240  281   351   3»i 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are 

the  FMR  for  a  5  BR  unit  Is  1.15  times  the  48H 
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EFF  1  BR  2  BR  3  BR  4  BR  Count'es  of  MSA/PMSA  within  STATE 


269 
343 
308 
296 


329  388  486  543 

417  492  616  691 

373  439  547  612 

358  420  529  594 


Hancock,  Harrison 
Htnds,  Madison.  Rankin 
Oe  Soto 
Jackson 


rWNMETROPOLITAN  CWUNIitS  tH^  1  B«  2  6R  3  8ft  4  BR 

Alcorn 237   286   337  420  474 

AttSli           199  242   293  366  398 

Bolivar  .  .  .1. 227   277   327  408  467 

cSrron              ...  198   242   283  365  398 

cJ^aw::::::!: 255  »98  348  438  491 

Ci-rke      266  311   364  466  910 

Coahomi  .:   .  240   289   340  425  480 

cSvVnStin 200  344   287  359  402 

frInkTin      197   240  281  391  399 

Grwne.  :::::::!: 200  244  297  359  403 

Holmes    199   842  283  356  398 

l^MOuena     .   227   277   327  408  437 

iasS2^    :             .  256   311  .364  466  510 

Jefferson  Davis 200  244  387  369  402 

Kemper 296   311   364  466  610 

i-n,.r  266  3lil   368  469  616 

Lawre^i    197  240  381  351  396 

Lawrence..        ^^^  ^^^  ^^^  ^^^  ggj 

Lineo  n!  ; 197  340  281  361  396 

MaMon  .:::...! 256  3l2   398  469  6l6 

Monroe   244   296  347  436  488 

Neshobi     217   294   313  394  441 

nI'u^S  245   298   348  438  491 

Pa^           240   289   340  425  480 

pSr^y :;;.".. 200  244  287  359  402 

Pontotoc      265   315   371  467  632 

oS"tSi^::         .  .-..  240  289   340  425  480 

S^arlSy"            227   377   327  408  457 

Stth?         217   264   313  394  441 


3 


9m 
Sunflower. 


227  J77   327   408  457 


340  425  480 


Tate 240  299 

T?8h«iioO   220  368  317  398  446 

Un'oT            265  315  371  467  632 

w2rr2n  .......  289  351  413  520  581 


Warren. 


iculated  by  adding    15%  to  **^?/.S"/5S  MilertJUTSS   FSf"*""'      '°'  *SSn9*' 
R.   and  the  FMR  for  a  6  BR  unit    Is   1.30  times   the  4  br  fmn. 


ca 

FMR.   and  the 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

MISSISSIPPI      continued 

NONMETHOPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

937   277   327   408   457 

Washington "^  ^/z  ^^^ 

Webster 255  2|8  J^o  ^^^  ^^^ 

Vazll°''" '.'.'.'.'■' '■■'■■■'■'■'■■         289   351   413   520  581 

MISSOURI 

METROPOLITAN  STATISTICAL  AREAS  ^""^ 

281 
Columbia,  MO  MSA 243 

Joplin,  MO  MSA g^g 

Kansas  City.  MO-KS  MSA 259 

St .  Joseph .  MO  MSA 246 

St.  Louis.  MO-IL  MSA 

269 
Springfield.  MO  MSA 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

AH,ir  246  298  352  442  495 

^(ia\r 284  334  418  469 

Atchison ^^^  ^g  327  408  457 

Barry ^  368  317  397  446 

Kntnger:::::::::::::::    =61  318  373  466  526 

^  ,w  «,i  232  284  335  418  469 

C-ldwell ^;J|  3Q2  356  446  499 

CaJ"<Jen. ^^  ^44  429  484 

Carroll ^21  268  317  397  446 

C^^ajl ;;;■.■.■.■.■.■.■.'.■.'.'.  246  298  352  442  495 

^.^  273   332   392   491   550 

cole;-;- 238   291   340  427   481 

Crawford ^^     g  327   408  457 

Dal 'a?- 232   284   334   418   469 

SLg?«::::::::::::::::'-    215  262  307  38*  432 

238   291   340   427   481 
Gasconade 238   ^|   ^^^  ^^^  495 

Grundy ^     268   317   397   446 

"enry ^^^      284   334   418   469 

Hoieii'.////.'.  ••'••'•  •••••-    215   262   307   384   432 

249   303   374   481   500 

Johnson ^^      ^56      446   499 

Laclede ^^^   295   348   435   485 

}-e*'^* 246   298   352   442   495 

L 1  nn 
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NONMETROPOLlTAf]  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Wayne 

Wilkinson. 
Yalobusha. 


200  244   287   359   402 

197  240   281   351   396 

198  242   283   355   398 


2  BR  3  Bft  4  BR  Counties  of  MSA/PMSA  within  STATE 


1   BR 

341      402     503     564     Boone 

III     r^^     ill     6?^     ^rsrciar^acuson.    L-fayette.    Platte.   Ray 
^22     lit     an     II7     Craw?S^S.    FranMln.   Jefferson.   St  Charles.    St  touls 

St.    Louis 
330     388     487     542     Christian.    Greene 


I 


NONMETROPOLITAN  COUNTIES 


Andrew. . 
Audrain. 
Barton. . 
Benton. . 
Butler. . 


EFF  1  BR  2  BR  3  BR  4  BR 


259 

273 

221 

221 

215 

Callaway U 273 

Cape  Girardeaii 261 

Carter '^^ 

Chariton. . . . 


CI inton. 


Cooper . . 
Dade . . . • 
Daviess. 
Dent . . . . 
Dunki in. 


Gentry. . . 
Harrison. 
Hickory. . 
Howard. . . 
Iron 


Knox 

Lawrence. . . 
Lincoln. . . . 
Livingston. 


240 
232 


314 
332 
268 
268 
262 

332 
318 
262 
292 
284 


370 
392 
317 
317 
312 

392 
373 
312 
344 
334 


273 
227 
232 
238 
215 

232 
232 
221 
273 
261 

246 
227 
238 
246 


332  392 

276  327 

284  335 

291  340 

262  307 


284 
284 
268 
332 
318 


334 

335 
317 
392 

373 


298  352 

276  327 

291  340 

298  352 


462 
491 
397 
397 
389 

491 
4M 

3«J9 

429 
418 

491 
408 
418 
427 
384 

418 
418 
397 
491 
466 

442 
408 
427 
442 


521 
550 
446 
446 
435 

550 
526 
435 
484 
469 

550 
457 
469 
481 
432 

469 
469 
446 
550 
526 

495 
457 
481 
495 


< 

is 

Z- 

o  ■ 


S5 


C  ' 

3 

B 

•a 
^* 
n  . 

3 


S 


>>•/  t.^   »ua  a   rd' fmr  for  each  extra  bedroom. 

ri^rth^e%sr;s?  in  It  i!;:t^^1^5S  \r^s ...  4  br  fmr. 


ca 

FMR.  and  the 


For  example. 
091191 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  EOR  EXISTING  HOUSING 

MISSOURI      continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Mcdonald 227 

Madison 261 

Marion 244 

Miller..... 249 

Mon  1  teau 273 

Montgomery. 838 

New  Madrid 215 

Oregon 215 

Ozark. 215 

Perry 26 1 

Phelps 278 

Polk 227 

Putnam 246 

Randolph 238 

Ripley 215 

Ste.  Genevieve 261 

Sal  ine 240 

Scot  1  and 246 

Shannon 215 

Stoddard 215 

Sul  1 1van 246 

Texas 215 

Warren 238 

Wayne 2l6 

Worth 232 


276 

327 

408 

457 

318 

373 

466 

526 

295 

348 

435 

485 

302 

356 

446 

499 

332 

392 

491 

550 

291 

340 

427 

481 

262 

307 

384 

432 

262 

307 

384 

432 

262 

307 

384 

'432 

318 

373 

466 

526 

336 

397 

502 

S64 

276 

327 

408 

457 

298 

352 

442 

495 

291 

340 

457 

481 

262 

312 

389 

435 

318 

373 

466 

S26 

292 

344 

429 

484 

298 

352 

442 

495 

262 

307 

384 

432 

262 

307 

384 

432 

298 

352 

442 

495 

262 

307 

384 

432 

291 

340 

427 

481 

262 

312 

389 

435 

284 

334 

418 

469 
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NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Macon 

Maries 

Mercer 

Mississippi . 
Monroe 


Morgan. . . 
Nodaway: : 
Osage. . . . 
Pen 1 scot. 
Pettis. .. 


Pike 

Pulaski.. 

Ralls. 

Reyno'l  ds . 
St  Clair. 


St  Francois. 
Schuyler. . . . 

Scott 

Shelby 

Stone 


Taney 

Vernon 

Washington. 

Webster 

Wright 


238 

291 

340 

427 

481 

238 

291 

340 

427 

481 

232 

284 

335 

418 

469 

215 

262 

307 

384 

432 

238 

291 

340 

427 

481 

249 

302 

356 

446 

499 

242 

284 

344 

418 

469 

273 

332 

392 

491 

550 

216 

262 

307 

384 

432 

340 

292 

344 

429 

484 

238 

291 

340 

427 

481 

249 

302 

356 

446 

499 

244 

295 

348 

435 

485 

215 

262 

312 

389 

435 

221 

268 

317 

397 

446 

261 

318 

373 

466 

526 

246 

298 

352 

442 

495 

261 

318 

373 

466 

526 

238 

291 

340 

427 

481 

227 

276 

327 

408 

457 

227 

276 

327 

408 

457 

221 

268 

317 

397 

446 

238 

291 

340 

427 

481 

227 

276 

327 

408 

457 

215 

262 

307 

384 

432 

MONTANA 

METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


Billihgs.  MT  MSA 371 

Great  Falls.  MT  MSA 328 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Beaverhead. 

Blain« 

Carbon 

ChouteAU. . . 
Daniels. . . . 


Oeer  Lodge. 
Fergus 


327  397  468  585  657 

305  371  435  546  6  IS 

307  374  441  551  618 

305  371  435  546  612 

305  371  435  946  612 

327  397  468  585  657 

307  374  441  551  618 


451 
398 


531 
470 


664 
589 


744 
659 


Yel lowstone 
Cascade 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Big  Horn i. 307  374  441  551  618 

Broadwater 327  397  468  585  657 

Carter 307  374  441  551  618 

Custer 307  374  441  551  618 

Dawson ..i. 307  374  441  551  618 

307  374  441  551  618 

333  406  477  598  670 


Fallon. . . 
Flathead. 


•-•Jl 


Note:  The  FMRS  for  unit  siies  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  is  1.18  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


MONTANA  continued 
NONMETROPOtlTAN  COUNTIES 
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EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Gallatin. . 
Glac ter . . . 
Grani te. . . 
Jefferson. 
Lake 


Liberty. . 
Mccone. . . 
Meagher . . 
Missoula. 
Park 


Phin  Ips 

Powder  River. 

Prairie 

Richland 

Rosebud 


Sheridan. . . 
Stil Iwater. 

Teton 

Treasure. . . 
Wheatland. . 


360 

443 

524 

649 

731 

305 

371 

435 

546 

612 

327 

397 

468 

585 

657   ., 

327 

397 

468 

585 

657 

333 

406 

477 

598 

670 

305 

371 

435 

546 

612 

307 

374 

441 

551 

618 

327 

397 

468 

585 

657 

333 

406 

477 

598 

670 

327 

397 

468 

585 

6S7 

305 

371 

435 

546 

612 

307 

374 

441 

551 

618 

307 

374 

441 

551 

618 

307 

374 

441 

551 

618 

307 

374 

441 

551 

618 

305 

371 

435 

546 

612 

307 

374 

441 

551 

618 

305 

371 

435 

546 

612 

307 

374 

441 

551 

618 

307 

374 

441 

551 

618 

Garfield 

Golden  Val ley . . . 

Hill 

Oudlth  Basin. . . . 
Lewis  And  Clark. 


Lincoln 

Madison 

Mineral . . . . . 
Mussel  she 1 1 . 
Petroleum. . , 


Pondera . . , 
Powel I . . . . 
Ravalli.. . 
Roosevelt. 
Sanders . . . 


Silver  Bow., 
Sweet  Grass. 

Toole 

Valley 

Wibaux 


307 

374 

441 

551 

618 

307 

374 

441 

551 

618 

305 

371 

435 

546 

612 

307 

374 

441 

551 

618 

374 

462 

544 

674 

762 

333 

406 

477 

598 

670 

327 

397 

468 

585 

657 

333 

406 

477 

598 

670 

307 

374 

441 

551 

618 

307 

374 

441 

551 

618 

305 

371 

435 

546 

612 

327 

397 

468 

585 

657 

333 

406 

477 

598 

670 

305 

371 

435 

546 

612 

333 

406 

477 

598 

670 

327 

397 

468 

585 

657 

307 

374 

441 

551 

618 

305 

371 

435 

546 

612 

305 

371 

435 

546 

612 

307 

374 

441 

551 

618 

Yl-St-Nt-Pk. 


327   397   468   585   657 


NEBRASKA 

METROPOLITAN  STATISTICAL  AREAS 


Lincoln.  NE  MSA 

Omaha,  NE-IA  MSA 

Sioux  City.  lA-NE  MSA 

NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

320  389  458  574  643  Lancaster 

315  382  449  562  633  Douglas.  Sarpy.  Washington 

311   379  446  557  625  Dakota 


Adams 

Arthur. . . . 
Blaine. . . . 
Box  Butte. 
Brown 


Burt 

Cass . . . . . 
Chase. . . . 
Cheyenne. 
Colfax. . . 


286 
242 
235 
267 
235 

256 
253 
242 
235 
256 


349  410  514  575 

294  347  434  485 

285  335  420  473 

325  383  479  537 

285  335  420  473 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Antelope 277  337  399  496  558 

Banner    235  285  335  420  473 

iooni 256   312   367   460  516 

Bovd  ■■   235  285  335  420  473 

Buffalo 286  349  410  514  575 


312  367 

308  362 

294  347 

285  335 

3 1 2  367 


460 
453 
434 
420 
460 


516 
510 
485 
473 
516 


Butler 253  308 

Cedar 277  337 

Cherry 235  285 

Clay...... 286  349 

Cuming....:, 256  312 


362 
399 
335 
410 
367 


453 
496 
420 
514 
460 


510 
558 
473 
575 
516 


s. 


< 

2. 

is 

z 

o 


5S 


09 

o. 
a 

a 
•o 

» 

g 


Note: 


The  FMRS  for  unit  sizes 
the  FMR  for  a  5  BR  unit 


larger  than  4  BRs  are  calculated  by  adding  15%  to  t^^*/  BR  FMR  'Oj-^^^h  extra  bedroom, 
is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
091191 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

NEBRASKA     continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Custer 235  285  335  420  473 

Dawson 242  294  347  434  485 

D  i  xon 277  337  399  496  558 

Dundy 242  294  347  434  485 

FrankHn 286  349  410  514  575 

Furnas.... 242  294  347  434  485 

Garden 235  285  335  420  473 

Gosper 242  294  347  434  485 

Greeley 235  285  335  420  473 

Hawnton 286  349  410  514  575 

Hayes. 242  294  347  434  485 

Holt.. 239  293  345  429  479 

Howard 286  349  410  514  575 

Johnson 253  308  362  453  510 

Keith.;. 242  294  347  434  485 

Kimball 235  285  335  420  473 

Lincoln 242  294  347  434  485 

Loup 235  285  335  420  473 

Madison 277  337  399  496  558 

Morr  111 235  285  335  420  473 

Nemaha 253  308  362  453  510 

Otoe 253  308  362  453  510 

Perkins 242  294  347  434  485 

Pierce 277  337  399  496  558 

Polk... 253  308  362  453  510 

Richardson 253  308  362  453  510 

Saline 253  308  362  453  510 

Scotts  Bluff 273  328  383  476  529 

Sheridan 235  285  335  420  473 

Sioux.. 235  285  335  420  473 

Thayer 253  308  362  453  5 10 

Thurston 256  312  367  460  516 

Wayne 277  337  399  496  558 

Wheeler 235  285  335  420  473 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Dawes 235 

Deuel 235 

Dodge 256 

Fillmore 253 

Frontier.... 242 

Qage > 280 

Garfield..... 235 

Grant 242 

Hall. 286 

Harlan 286 

Hitchcock 242 

Hooker 242 

Jefferson 253 

Kearney 286 

Keya  Paha 239 

Knox 277 

'Logan 242 

Mcpherson 242 

Merrick , 286 

Nance 256 

Nuckolls 286 

Pawnee , 253 

Phelps 286 

Platte 256 

Red  Willow 242 

Rock L 239 

Saunders. .  .|. 1 253 

Seward i. 253 

Sherman 235 

Stanton , 277 

Thomas I' 242 

Valley 235 

Webster 286 

York 253 


285  335  420  473 

285  335  420  473 

312  367  460  516 

308  362  453  510 

294  347  434  485 


340 

401 

503 

561 

285 

335 

420 

473 

294 

347 

434 

485 

349 

410 

514 

575 

349 

410 

514 

575 

294 

347 

434 

485 

294 

347 

434 

485 

308 

362 

453 

510 

349 

410 

514 

575 

293 

345 

429 

479 

337 

399 

496 

558 

294 

347 

434 

485 

294 

347 

434 

485 

349 

410 

514 

575 

312 

367 

460 

516 

349 

410 

514 

575 

308 

362 

453 

510 

349 

410 

514 

575 

312 

367 

460 

516 

294 

347 

434 

485 

293 

345 

429 

479 

308 

362 

453 

510 

308 

362 

453 

510 

285 

335 

420 

473 

337 

399 

496 

558 

294 

347 

434 

485 

285 

335 

420 

473 

349 

410 

514 

575 

308 

362 

453 

510 

9- 


r 

BO" 


Not*:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example. 
091191 
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SCHEDUtE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSINQ 


NEVADA 

METROPOLITAN  STATISTICAL  AREAS 
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EFF  1  BR  3  BR  3  BR  4  BR  Countl*^  Of  MSA/PMSA  W<th<n  STUTE 


Las  Vega9 .  NV  MSA 464   563  663   833   93?   G 1  ark 

Reno.  NV  MSA 573  695   820  1025  1150  Washo? 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPO^ITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


ChUPGhll 1 
Elka. . ,.. 
Eureka. ■ . 
Lander . . . 
Lyon 


Nye 

Sterey 

Carson  City. 


406 

490 

578 

71? 

•  10 

408 

490 

S78 

722 

$iO 

404 

490 

578 

722 

810 

408 

490 

578 

72J 

810 

408 

490 

578 

722 

810 

404 

490 

578 

722 

810 

4Q8 

490 

578 

722 

810 

408 

490 

578 

722 

810 

Douglas. . . 
Esmtralda. 
Humboldt . . 
Lincoln.  .  . 
Mineral . . . 


Pershing. . . 
White  Pine. 


408 

490 

578 

722 

712 

ilO 

404 

490 

678 

eio 

468 

490 

578 

722 

810 

404 

490 

578 

722 

810 

408 

490 

578 

722 

810 

408 

490 

578 

723 

810 

404 

490 

578 

722 

810 

NEW    HAMPSHIRE 
METROPOLITAN  STATISTICAL  AREAS 
Lawrence r Haverhill.  MA-NH  PMSA, 


CFF  1  BR  2  BR  3  BR  4  BR  Coxiponents  of  MSA/PMSA  within  STATE 


923  637   764   874   972 


Lowell.  MArNH  PMSA. 
Manchester,  NH  MSA. 


*9i 

4fe 


590 
$60 


689 
659 


835 
824 


952 
927 


Nashua .  NH  PMSA ....  ,  .  . , S^f  638   754   943  1056 


Poi«tsn«uth-Oover-Rochester.  NH-ME  MjSli, , 478   582   683   856  959 


NONMETROPOLITAN  COUNTIES 


RocklnghsM  county  towns  of  ^tklnpon,  Brentwood,  Danville 
Derry,  East  Kingston,  Hampstead,  Kingston.  Newton 
Plalstow.  Saleo.  Sandown.  Seabrook,  Windham 
Hillsborough  county  towns  of  Pelham 
Hillsborough  county  towns  of  Bedford,  Goffstown 

Manchester 
Merrimack  county  towns  of  AHenstewn,  Hooksett 
Rockingham  county  towns  of  Auburn,  Candle 
Hillsborough  county  towns  of  Amherst.  Broektine.  Hoi  lis 
Hudson.  L'*c*^"eld.  Moprimack.  Milferd.  Mont  Vernon 
NasCMja.  Wilton 
Rockingham  county  towns  of  Londonderry 
Rockingham  county  towns  of  £veter.  Greenland.  Hampton 
New  Castle,  Newfields,  Newington,  Newmarket 
North  Hampton.  Portsmouth  Rye,  Stratham 
Strafford  county  towns  of  Barrington.  Dover,  Durham 
Farmington,  Lee,  Madbury.  Milton,  Rochester.  Rollinsford 
Somersworth 

EFF  1  BR  2  BR  3  BR  4  BR  Towns  within  non  metropolitan  counties 


Belknap 400 

Carrol  I 395 

Cheshire 484 

Coos 369 

Grafton.  . .  1 411 

Hillebo^ough , 624 

Note 


484 
480 
586 
448 
501 


562 
565 
690 
529 
590 


698 
707 
863 
659 
737 


78i 

793 
967 
740 
826 


636  749  936  1049   Antrim,  Bennington,  Qeering.  Frencestown,  Greenfield 


The  FMRS  for  unit  Sizes  Urger  then  4  BRs  are  calculated  by  adding  16%  to  the  4  BR  FMH  for  each  extra  bedroom, 
the  FMH  for  a  5  BR  unit  If  1.19  timttf   *H»  <BB  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example. 
091191 
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NEW        HAMPSHIRE      continued 


PAGE   33 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR  Towns  within  non  metropolitan  counties 


Merrimack 524  636  749  936  1049 

Rockingham 507  616  723  905  1001 

Strafford         448  548  645  808  891 

lumvSn :::::::.::::::.:. -♦oo  484  564  703  790 

NEW   JERSEY 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR 

Allentown-Bethlehem-Easton.  PA-NJ  MSA 367  446  521  657  732 

Atlantic  City.  NJ  MSA 439  537  630  787  885 

Bergen-Passaic.  NJ  PMSA. 624  757  898  1 123  1258 

Jersey  City   NO  PMSA •  441  537  632  791  885 

Middlesex-Somerset-Hunterdon.  NJ  PMSA 577  702  825  1034  1158 

Monmouth-Ocean.  NJ  PMSA 519  630  742  927  1041 

Newark.  NJ  PMSA 517  629  740  925  1036 

Philadelphia.  PA-NJ  PMSA 427  518  610  763  856 

Trenton.  NJ  PMSA 523  636  749  937  1049 

Vineland-Mlllvllle-Brldgeton.  NJ  PMSA 419  510  599  751  841 

Wilmington.  DE-NJ-MO  PMSA 437  522  622  778  925 

NEWMEXICO 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR 

Albuquerque.  NM  MSA •  •  •  382  465  546  684  767 

Las  Cruces.  NM  MSA.  . 304  368  433  543  609 

Santa  Fe.  NM  MSA 445  541  638  796   893 


Greenville.  Hancock,  Hillsborough.  Lyndeborough,  Mason 
New  Boston.  New  Ipswich.  Peterborough.  Sharon.  Temple 
Weare.  Windsor 

Andover,  Boscawen,  Bow,  Bradford.  Canterbury.  Chichester 
Concord.  Danbury.  Ounbarton.  Epsom.  Franklin.  Hennlker 
Hill.  Hopklnton.  Loudon,  Newbury.  New  London.  Northfleld 
Pembroke,  Pittsfleld.  Salisbury.  Sutton.  Warner.  Webster 
Wllmot  .  .. 

Chester.  Deerfleld.  Epplng.  Fremont.  Hampton  Falls 
Kensington.  Northwood.  Nottingham.  Raymond 
South  Hampton 
Middleton.  New  Durham.  Strafford 


Count  1 


AS  of  MSA/PMSA  within  STATE 


Warren 

Atlantic,  Cape  May 

Bergen.  Passaic 

Hudson 

Hunterdon.  Middlesex,  Somerset 

Monmouth.  Ocean 

Essex.  Morris.  Sussex,  Union 

Burlington.  Camden.  Gloucester 

Mercer 

Cumberland 


Sal  en 


Counties  of  MSA/PMSA  within  STATE 

Bernalillo 

Dona  Ana 

Los  Alamos.  Sante  Fe 


Note:  The  FMRS  for  unit  sizes 
the  FMR  for  a  5  BR  unl 


s  larger  than  4  BRs  are  calculated  by  adding  15X  to  t»^e  4  BR  FMR  Jo;"««h  extra  bedroom, 
t  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example. 
091191 
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NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Catron . 

Cibola 

Curry. .  . . 

Eddy 

Guada 1 upe . 


Hidalgo. . . . 
If  Incojn. . . . 
Mckinley. . . 

Otero 

Rio  Arriba. 


Sandoval . . . 
San  Miguel , 
Socorro. . . , 
Torrance. . , 
Va 1 enc la... 


274 

332 

393 

491 

549 

274 

332 

393 

491 

549 

282 

344 

405 

507 

567 

327 

398 

470 

588 

658 

282 

344 

405 

507 

567 

274 

332 

393 

491 
542 

549 

298 

861 

426 

897 
763 

380 

462 

544 

662 

298 

361 

436 

532 

597 

254 

309 

364 

454 

511 

321 

392 

461 

576 

646 

282 

344 

405 

507 

567 

298 

361 

426 

532 

597 

282 

344 

405 

507 

567 

274 

332 

393 

491 

549 

Chaves . . 
Colfax. . 
Oe  Baca. 
Grant . . . 
Harding. 


Lgn*. . . — 

Mora 

Quay 

Roosevelt. 


San  Juan. 
Sierra. . . 

Taos 

Union. . . . 


298 

361 

426 

532 

597 

282 

344 

405 

507 

567 

282 

344 

405 

507 

567 

274 

332 

393 

491 

549 

282 

344 

405 

507 

567 

327 

398 

470 

588 

658 

274 

332 

393 

491 

549 

282 

344 

405 

507 

567 

282 

344 

405 

507 

567 

282 

344 

405 

507 

567 

380 

462 

544 

682 

763 

298 

361. 

426 

532 

597 

305 

369 

434 

544 

611 

282 

344 

405 

507 

567 

NEW    V  0  R  K 

METROPOLITAN  STATISTICAL  AREAS 

Albany-Schenectady-Troy,  NV  MSA. 


EFF  1  BR  2  BR  3  BR  4  BR 

375   451   532   671   746 


Blnghamton.  NV  MSA 337   407   481   595   669 

Buffalo.  NY  PMSA 317   386   454   568   636 

Elmlra,  NY  MSA 343  416  490  613  689 

Glens  Fans.  NY  MSA 353 

Jamestown-punk  Irk.  NY  MSA..,...., 316 


430   506   632   711 
386   454   570   636 


Counties  of  MSA/PMSA  within  STATE 

Albany.  Greene,  Montgomery,  Rensselaer,  Saratoga 

Schenectady 

Broome.  Tioga 

Erie 

Chemung 

Warren,  Washington 

Chautauqua 


^ 


NflSSau-Suffolk,  NY  PMSA 614  746  878  1100  12?9 

New  York,  NV  PMSA 461  560  659  826   926 

Westchester,  NY     551  668  786  983  1100 

Niagara  Ffl lis,  NV  PMSA 320  389  459  573  642 

Orpnge  County,  NY  PMSA 474  576  677  846   948 

PoughkeepslB.  NY  MSA 514  625  736  919  1032 

Rochester.  NY  MSA 402  493  580  725  808 

Syracuse.  NY  MSA 354  424  497  622  697  Madison.  Onondaga.  Oswego 

Utica-Rome.  NY  MSA 325  394  464  580  650  Herkimer,  Oneida 


Nassau.  Suffolk 

Brony,  Kings,  New  York,  Putnam,  Queens,  Richmond 

Rockland 

Westchester 

Niagara 

Orange 

t)utch«ss 

Livingston.  Monroe.  Ontario,  Orleans,  Wayne 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  9  6  6R  unit  If  1,30  times  the  4  BB  FMR. 


For  example. 
091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


NEW    YORK   continued 
MONMETROPOLITAN  COUNTIES 
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A1 tegany. 
Cayuga . . . 
CI Inton. . 
Cortland. 
Essex. . . . 


Fulton. . , , . . 
Hamnton..,, 

Lew  Is 

St  Lawrence. 
Schuyler. . . . 


Steuben. . 
Tompk \ ns . 
Wyoming. . 


EFF  1  BR  2  BR  3  BR  4  BR 

303  360  424  531  596 

353  430  506  632  711 

336  402  473  588  647 

360  440  519  650  73i 

323  391  458  574  64$ 

3t7  351  412  817  BT7 

322  391  45a  574  «48 

346  419  494  617  699 

329  398  471  588  658 
332  403  476  596  669 

332  403  479  596  669 

360  440  5^9  650  728 

330  398  471  588  688 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Cattaraugus. 
Chenango. . . . 
ColuiNbla. . . . 
Delaware. . . . 
FranKl In. . . . 


Qenesee . . . 
Jefferson. 
Otsego. . . . 
Schoharie. 
Seneca . . . . 


Sun  Ivan. 
Ulster.. . 
Yates 


NORTH   CAROLINA 
METROPOLITAN  STATISTICAL  AREAS 


297 

3S9 

424 

531 

596 

350 

424 

499 

626 

699 

332 

403 

476 

596 

669 

325 

396 

466 

581 

652 

322 

391 

458 

574 

645 

329 

998 

471 

688 

658 

359 

499 

517 

646 

724 

325 

396 

466 

581 

652 

325 

396 

466 

581 

652 

353 

430 

506 

632 

711 

376 

457 

538 

673 

755 

415 

504 

594 

741 

832 

330 

400 

473 

593 

661 

EFF  1  BR  2  BR  3  BR  4  BR  Count lef  of  MSA/PMSA  within  STATE 


Ashevllle.  NC  MSA 279 

Burl  ington.  NC  MSA 338 

Charlptte-Gastonla-RocH  Hill.  NC-SC  MSA 311 

Fayettevllle,  NC  MSA 286 

Greens(>oro'-W1nston-Salen--H1gh  Point.    NC  MSA...  291 

Hlckpry-Morganton.  NC  MSA 255 

Oacksonvll  1e.  NC  MSA 263 

Ratelgh-Ourham.  NC  MSA $35 

Wilmington.  NC  MSA 279 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


34Q 

401 

499 

410 

484 

605 

379 

441 

561 

403 

421 

544 

356 

417 

524 

309 

365 

457 

322 

380 

477 

407 

481 

601 

340 

401 

499 

590  Buncombe 

679  Alamance 

619  Cabarrus.  Qaston.  Lincoln.  MeoHlenburg.  Rowan.  Union 

666  Cumber  1  and 

587  Davidson.  Davie.  Forsyth.  Guilford.  Randolph,  Stokes 

Yadkin 

514  Alexander.  Burke.  Catawba 

534  Onslow 

673  Durham.  Franklin.  Orange.  Wake 

560  New  Hanover 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Al leghany . . 

Ashe 

Beaufort f • . 

Biacilen 

Caldwell.,. 


Carteret. . 
Chatham. , . 
ChQwan, , , , 
Cleveland. 
Craven, . . . 


252  304  357  447  490 

252  304  357  447  490 
279  340  401  499  SSQ 
269  329  387  485  542 

253  306  360  4S2  504 

261  319  375  472  529 

339  4Q7  481  601  673 

269  323  378  469  524 

292  355  417  522  5|4 

288  350  419  620  58| 

269  323  378  469  524 

261  319  379  472  539 


Anson. . . . . 

Avery 

Bertie 

Brunswick. 
Camden. . . . 


Caswel 1 . . . 
CherQkee. . 

Clay 

Columbus. . 
Cypr  1  tu<!k . 


Oup) In. 
Q9«t9.. 


254  305  357  448  499 

261  316  371  469  508 

279  34Q  4Q1  499  560 

253  399  363  459  509 

269  323  378  499  524 

253  307  362  454  508 

217  294  313  394  441 

217  294  319  394  441 

263  331  379  479  531 

3Q7  399  433  539  580 

238  387  338  421  475 

299  399  379  499  534 


Dare 

Edgecombe 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.16  times  the  4BR  EMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  th«  4  BR  FMR, 


For  example, 
091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
NORTH   CAROLINA  continued 
NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Graham. . . . 
Greene. . . . 
Harnett. . . 
Henderson. 
Hoke 


Iredell . . 
Johnston. 

Lee 

Mcdowel I . 
Madison. . 


Mitchell 

Moore 

Northampton. 
Pasquotank . . 
Perquimans. . 


Pitt 

Richmond. . . 
Rockingham. 
Sampson. . . . 
Stanly 


Swain. . . 
Tyrrel 1 . 
Warren. . 
Watauga. 
Wilkes. . 


Yancey 

NORTH    DAKOTA 
METROPOLITAN  STATISTICAL  AREAS 


217 

264 

313 

394 

441 

262 

318 

372 

469 

524 

245 

297 

348 

438 

490 

274 

336 

396 

494 

554 

238 

287 

338 

421 

475 

253 

391 

456 

526 

588 

258 

315 

371 

463 

522 

296 

365 

422 

528 

593 

264 

322 

379 

476 

531 

274 

336 

396 

494 

554 

261 

316 

371 

463 

509 

254 

305 

357 

448 

499 

261 

319 

375 

472 

529 

269 

323 

378 

469 

524 

269 

323 

378 

469 

524 

279 

340 

401 

499 

560 

254 

305 

357 

448 

499 

253 

307 

362 

454 

508 

245 

297 

348 

438 

490 

264 

322 

379 

475 

530 

217 

264 

313 

394 

441 

269 

323 

378 

469 

524 

243 

294 

345 

434 

486 

360 

434 

508 

636 

698 

302 

363 

426 

534 

584 

281 

339 

399 

497 

547 
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NONMETROPOLITAN  COUNTIES    EFF,  1  BR  2  BR  3  BR  4  BR 


Granvl lie. 
Hal ifax. . . 
Haywood. . . 
Hertford. . 
Hyde 


Jackson. 
Oones . . . 
Lenoir. . 
Macon. . . 
Martin. . 


Montgomery. 

Nash 

Paml ico. . . . 

Pender 

Person 


Polk.  .  .- 

Robeson. . . . 
Rutherford. 
Scotland. . . 
Surry 


Transylvania 

Vance 

Washington. . 

Wayne 

Wilson 


243 

294 

345 

434 

486 

261 

319 

375 

472 

529 

280 

341 

403 

505 

567 

279 

340 

401 

499 

560 

269 

323 

378 

469 

524 

278 

337 

397 

496 

556 

261 

319 

375 

472 

529 

261 

319 

375 

472 

529 

274 

335 

396 

494 

555 

279 

340 

401 

499 

560 

254 

305 

357 

448 

499 

268 

328 

386 

484 

541 

261 

319 

375 

472 

529 

230 

281 

382 

478 

536 

243 

294 

345 

434 

486 

264 

322 

379 

476 

531 

249 

307 

356 

440 

498 

264 

322 

379 

476 

531 

225 

273 

323 

404 

453 

240 

290 

341 

427 

480 

274 

336 

396 

494 

554 

243 

294 

345 

434 

486 

269 

323 

378 

469 

524 

245 

297 

348 

438 

490 

268 

328 

386 

484 

541 

EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


pi=m;.r^u   NOM-JA  323  393  462  578  649  Burleigh.  Morton 

E-ils?:Hsi;'':'"::r;;::::;::::;;;;:::;;  lU  m  '.V,  III  111  S?:;.  .o.» 
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For  example. 
091191 


SCHEDULE  8  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

NCpRTH        DAKOTA      continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Adams 271 

Benson 280 

Bottineau 271 

Burke 271 

Dickey . .....  280 

Dunn , 271 

Emmons 246 

Golden  Valley 271 

Gr  1  ggs .  280 

Kidder 246 

Logan 280 

Mcintosh 280 

Mclean 246 

Mountra  11 27 1 

01  Iver..    246 

Pierce.  .  ,i 271 

Ransom ..'..... 254 

Richland 254 

Sargent , 254 

Sioux.  , 246 

Stark 271 

Stutsman 280 

Traill 254 

Ward 271 

Williams 271 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


332 

392 

491 

548 

339 

400 

501 

564 

332 

392 

491 

548 

332 

392 

491 

548 

339 

400 

501 

564 

332 

992 

491 

648 

298 

353 

443 

494 

332 

392 

491 

548 

339 

400 

501 

564 

298 

353 

443 

494 

339 

400 

501 

564 

339 

400 

501 

564 

298 

353 

443 

494 

332 

392 

491 

548 

298 

353 

443 

494 

332 

392 

491 

548 

307 

364 

455 

509 

307 

364 

455 

509 

307 

364 

455 

509 

298 

353 

443 

494 

332 

392 

491 

548 

339 

400 

501 

564 

307 

364 

455 

509 

332 

392 

491 

548 

332 

392 

491 

548 

Barnes. . . 
Bll 1 Ings. 
Bowman. . . 
Caval ler. 
Divide, . . 


Eddy. ... .. 

Foster. . . . 

Grant 

Hettinger. 
La  Moore. . 


Mchenry. . 
Mckenzie. 
Mercer . . . 
Nelson. . . 
Pemb 1 na . . 


Ramsey. . . 
Renvl lie. 
Rolette. . 
Sheridan. 
Slope. . . . 


Steele. 
Towner . 
Walsh. . 
Wells. . 


OHIO 

METROPOLITAN  STATISTICAL  AREAS 


280 

339 

400 

501 

564 

271 

332 

392 

491 

548 

271 

332 

392 

491 

548 

280 

339 

400 

501 

564 

271 

332 

392 

491 

548 

280 

339 

400 

501 

564 

280 

339 

400 

501 

564 

246 

298 

353 

443 

494 

271 

332 

392 

491 

548 

280 

339 

400 

501 

564 

271 

332 

392 

491 

548 

271 

332 

392 

491 

548 

246 

298 

353 

443 

494 

280 

339 

400 

501 

564 

280 

339 

400 

501 

564 

280 

339 

400 

501 

564 

271 

332 

392 

491 

648 

280 

339 

400 

501 

564 

246 

298 

353 

443 

494 

271 

332 

392 

491 

548 

254 

307 

364 

455 

509 

280 

339 

400 

501 

564 

280 

339 

400 

501 

564 

280 

339 

400 

501 

564 

EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


AkrQh.  OH  PMSA 917  385  456  570 

Canton,  OH  MSA 280  339  400  500 

Cincinnati.  OH-KY-IN  PMSA 330  401  472  590 

Cleveland.  OH  PMSA ;...;..-....  396  408  480  601 

Columbus.  OH  MSA 319  383  456  569 

Daytoh-Sprlngf  leld.  OH  MSA 295  361  420  528 

Hamllton-Mlddletown.  OH  PMSA 330  404  474  594 

Huntington-Ashland,  WV-KV-OH  MSA 309  375  444  555 

Lima,  OH  MSA 296  361  424  532 

Lorain-Elyria,  OH  PMSA 311  380  448  562 


638  Portage,  Summit 

S63  Carroll,  Stark 

660  Clermont,  Hamilton,  Warren 

672  Cuyahoga,  Geauga,  Lake,  Medina 

640  Delaware,  Fairfield,  Franklin,  Licking,  Madison, 

Union 

587  Clark,  Greene,  Miami,  Montgomery 

665  Butler 

624  Lawrence 

597  Allen,  Auglaize 

629  Lorain 


Pickaway 


Mansfield.  OH  MSA 267  328  383  482  538  Richland 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example. 
the  FMR  for  •  5  BR  unit  Is  1.15  times  the  4BH  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  ognsi 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


OHIO  continued 
METROPOLITAN  STATISTICAL  AREAS 
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EFF  1  BR  2  BR  3  BR  4  BR   Count tes  of  MSA/PMSA  w»th«n  STATE 


Parkersburg-Marletta.  WV-OH  MSA 292  355  417 

Steubenvine-WBlrton.  OH-WV  MSA 299  365  427 

Toledo.  OH  MSA 339  414  489 

Wheeling.  WV- OH  MSA 291  355  418 

Youngstown-Warren.  OH  MSA 296  361 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


424 


525  587  Washington 

536  603  Jefferson 

610  684  Fulton.  Lucas.  Wood 

523  585  Belmont 

532  597  Mahoning.  Trumbull 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Adams 

Ashtabula. 

Brown 

CI Inton. . . 
Coshocton. 


Oarke. . . . 

Erie 

Gall  la. . . 
Hancock . . 
Harrison. 


Highland. 
Ho  Vmes . . . 
Jackson. . 
Logan . . . . 
Meigs. .. . 


Monroe. . . 
Morrow. . . 
Noble. .  .  . 
Pau 1 d 1 ng . 
Pike 


Putnam 

Sandusky . . . 

Seneca 

Tuscarawas. 
Vinton 


265 

320 

374 

466 

526 

313 

380 

449 

563 

629 

265 

320 

374 

466 

526 

269 

330 

388 

487 

542 

242 

295 

348 

432 

487 

269 

330 

388 

487 

542 

305 

371 

438 

546 

614 

292 

355 

417 

525 

587 

287 

348 

410 

512 

576 

268 

328 

385 

485 

540 

265 

320 

374 

466 

526 

284 

346 

407 

509 

571 

261 

318 

373 

466 

526 

287 

348 

410 

512 

576 

258 

313 

369 

461 

519 

289 

352 

414 

521 

581 

261 

318 

373 

466 

526 

289 

352 

414 

521 

581 

302 

367 

432 

540 

607 

261 

318 

373 

466 

526 

292 

355 

417 

525 

587 

305 

371 

438 

546 

614 

268 

328 

385 

485 

540 

284 

346 

407 

509 

571 

292 

355 

417 

525 

587 

Ashland. . . . 

Athens 

Champaign. . 
Columbiana. 
Crawford. . . 


Defiance. 
Fayette. . 
Guernsey. 
Hardin. . . 
Henry. . . . 


Hock  1 ng . 
Huron. . . 
Knox. . . . 
Marlon. . 
Mercer. . 


Morgan ; 289 

Muskingum....}.. 

Ottawa I 

Perry 258 

Preble 


Ross 

Scioto. . . 
Shelby. . . 
Van  Wert. 
Wayne . . . . 


293 

358 

420 

527 

589 

278 

341 

403 

502 

564 

283 

344 

406 

507 

569 

278 

336 

398 

497 

558 

268 

328 

385 

485 

540 

302 

367 

432 

540 

607 

269 

330 

388 

487 

542 

286 

347 

409 

511 

574 

287 

348 

410 

512 

576 

302 

367 

432 

540 

607 

258 

313 

369 

461 

519 

268 

328 

385 

485 

540 

261 

318 

373 

466 

526 

261 

318 

373 

466 

526 

269 

330 

388 

487 

542 

289 

352 

414 

521 

581 

269 

328 

385 

485 

540 

305 

371 

438 

546 

614 

258 

313 

369 

461 

519 

294 

359 

421 

529 

591 

269 

330 

388 

487 

542 

261 

318 

373 

466 

526 

291 

352 

415 

520 

581 

292 

355 

417 

525 

587 

293 

358 

420 

527 

589 

8. 
s. 

f. 

5 

< 

2 

o 


09 


H 

sr 


0> 

03 
«< 

CO 

a 

•o 
^* 
n 

3 

cr 

n 

"1 


Williams. 


302   367   432   540   607 


Wyandot J 268 


328   385   485   540 


Note-  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  *>^e  4  BR  FMR  Jo;"  "Ch  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example. 
091 191 
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EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  withtn  STATE 


Enid  OK  MSA 320  391   460  576  645  Garflald 

Fort'smlth.  AH-OKMSA 265  324   —   '"~  ""'      *—     '" 

Lawton.  OK  MSA 276  336 

Oklahoma  City.  OK  MSA 299  364 


Tulsa.  OK  MSA 3<»9 

NONMETHOPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


324   382  480  537   Sequoyah 

397  495  555  Comanche 

428  536  600  Canadian.  Cleveland.  Logan.  Mcclain.  Oklahoma 
Pottawatomie 
425  500  626  701  Creek.  Osage.  Rogers.  Tulsa.  Wagoner 

NONMETHOPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Ada  1 r . . . 
Atoka. . . 
Beckham. 
Bryan. . . 
Carter. . 


215  263  308  385  428 

188  229  271  339  379 

239  289  341  427  480 

226  276  324  407  456 

226  276  324  407  456 


Alfalfa.. 
Beaver . . . 
B 1  a  1 ne . . . 
Caddo . .  . . 
Cherokee. 


Choctaw. . 

Coal 

Craig. . . . 
Delaware. 
Ellis 


Grady 

Greer. . . . . 
Harper . . . . 
Hughes . . . . 
Jefferson. 


Kay 

Kiowa 

Le  Flore. 

Love 

Mcintosh. 


Marshal  1 . 
Murray. . . 
Noble. . . . 
Okfuskee. 
Ottawa. . . 


188 

229 

271 

339 

379 

188 

229 

271 

339 

379 

273 

334 

392 

491 

551 

213 

260 

305 

381 

428 

244 

298 

350 

437 

492 

225 

274 

322 

405 

454 

239 

289 

341 

427 

480 

244 

298 

350 

437 

492 

219 

267 

313 

394 

440 

225 

274 

322 

405 

454 

283 

343 

405 

506 

568 

239 

289 

341 

427 

480 

188 

229 

271 

339 

379 

226 

276 

324 

407 

456 

219 

267 

313 

394 

440 

226 

276 

324 

407 

456 

226 

276 

324 

407 

456 

283 

343 

405 

506 

568 

219 

267 

313 

394 

440 

273 

334 

392 

491 

551 

Cimarron. 
Cotton. . . 
Custer. . . 
Oewey . . . . 
Garvin. . . 


Grant. . . . 
Harmon. . . 
Haskell . . 
Jackson. . 
Johnston. 


Kingfisher. 
Latimer. . . . 
Lincoln. . . . 
Mccurtain. . 
Major 


Mayes. . . . 
Muskogee. 
Nowata. . . 
Okmulg&e. 
Pawnee . . . 


Payne 281  341  401  501  562 

Pontotoc 226  276  324  407  456 

Roger  Mills 239  289  341  427  480 

Stephens 225  274  322  405  454 

Tillman 225  274  322  405  454 


Pittsburg. . 
Pushmataha. 
Seminole. . . 

Texas 

Washington. 


Washita. . 
Woodward . 


239   289   34 1   427   480 

244   298   350   437   492 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR 


Woods . 


244 

298 

350 

437 

492 

244 

298 

350 

437 

492 

244 

298 

350 

437 

492 

225 

274 

322 

405 

454 

215 

263 

308 

385 

428 

244 

298 

350 

437 

492 

225 

274 

322 

405 

454 

239 

289 

341 

427 

480 

244 

298 

350 

437 

492 

226 

276 

324 

407 

456 

283 

343 

405 

506 

568 

239 

289 

341 

427 

480 

188 

229 

271 

339 

379 

239 

289 

341 

427 

480 

226 

276 

324 

407 

456 

283 

343 

405 

506 

568 

188 

229 

271 

339 

379 

270 

328 

386 

484 

542 

240 

292 

344 

429 

482 

244 

298 

350 

437 

492 

284 

344 

407 

508 

57J0 

219 

267 

313 

394 

440 

273 

334 

392 

491 

551 

219 

267 

313 

394 

440 

270 

328 

386 

484 

542 

188 

229 

271 

339 

379 

188 

229 

271 

339 

379 

224 

273 

322 

400 

445 

244 

298 

350 

437 

492 

273 

334 

392 

491 

551 

244   298   350  437   492 


calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom. 
FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example. 
091191 
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EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Eugene-Sprlngf leld.  OR  MSA 404 

Medford.  OR  MSA 401 

Portland,  OR  PMSA 359 

S«  1  em .  OR  MSA 376 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Baker.. 368  447  527  6S9  739 

Clatsop 358  436  513  64  1  718 

Coos 385  467  55 1  689  772 

Curry 385  467  551  689  772 

Dougl  as 385  467  55 1  689  772 

Grant 368  447  527  659  739 

Hood  River 390  473  558  700  781 

Josephine 385  467  551  689  772 

Lake 351  428  504  630  706 

Linn 374  456  538  673  752 

Morrow 368  447  927  659  739 

Tillamook 358  436  913  641  718 

Union 368  447  927  659  739 

Wasco.... 390  473  558  700  781 


492   580  725   812   Lane 

488   576   719   807   Jackson 

438  516  681   755  Clackamas.  Multnomah.  Washington.  Yamhltl 

461   542   677   758   Marlon.  Polk 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Benton 374 

Columbia 358 

crook 390 

Deschutes 390 

Gin  lam 368 

Harney 351 

Jefferson 390 

Klamath 351 

Lincoln 398 

Malheur 351 

Sherman ..... L  L ......... .  390 

Umatn  la 11 368 

Wal  Iowa 368 

Wheeler ; 368 


PENNSYLVANIA 
METROPOLITAN  STATISTICAL  AREAS 


456 

538 

673 

752 

436 

513 

641 

718 

473 

558 

700 

781 

473 

558 

700 

781 

447 

927 

699 

739 

428 

904 

630 

706 

473 

998 

700 

781 

428 

904 

630 

706 

436 

913 

641 

718 

428 

904 

630 

706 

473 

998 

700 

781 

447 

927 

699 

739 

447 

527 

699 

739 

447 

927 

699 

739 

EFF  1  BR  2  BR  a  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Allentown-Bethlehem-Easton.  PA-NJ  MSA 367  446  521  657 

Altoona,  PA  MSA 326  395  467  582 

Beaver  County.  PA  PMSA 281  342  403  503 

Erie.  PA  MSA 374  456  536  673 

Harrlsburg- Lebanon-Car  I  isle.  PA  MSA 389  467  552  689 

Johnstown.  PA  MSA 316  386  453  566 

Lancaster.  PA  MSA 392  477  560  703 

Philadelphia.  PA-NJ  PMSA 427  518  610  763 

Pittsburgh,  PA  PMSA 307  372  438  548 

Reading.  PA  MSA 367  447  526  657 

Scranton--W11kes-Barre.  PA  MSA.. 297  367  428  528 

Sharon.  PA  MSA 347  421  498  624 

State  College.  PA  MSA 418  510  601  751 

Wll  I  iamsport.  PA  MSA 316  386  453  566 

York.  PA  MSA 352  430  506  633 


732  Carbon.  Lehigh,  Northampton 

654  Blair 

564  Beaver 

753  Erie 

771  Cumberland,  Dauphin.  Lebanon.  Perry 

636  Cambria.  Somerset 

788  Lancaster 

856  Bucks.  Chester.  Delaware.  Montgomery.  Philadelphia 

613  Alleghany.  Fayette.  Washington.  Westmoreland 

737  Berks 

598  Columbia.  Lackawanna.  Luzerne.  Monroe.  Wyoming 

699  Mercer 

842  Centre 

636  Lycoming 

709  Adams.  York 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMH  for  each  extra  bedroom.   For  •J<«'JPl«. 
the  FMH  for  a  5  BR  unit  is  t.19  times  the  4BR  FMR.  and  the  FMH  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  091191 


«;CHCOULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

PENNSVLVANIA      continued 

NONMETROPOLITAN  COUNTIES  .  EFF  1  BR  2  BR  3  BR  4  BR 

Armstrong 365 

Bradford 302 

Cameron 306 

Clearfield 312 

Crawford 310 

Forest 298 

Ful  ton 293 

Hunt  1  ngdon ,  . .  293 

Jefferson 312 

Lawrence 310 

Mifflin 303 

Northumberland 326 

Pot  ter 306 

Snyder 303 

Susquehanna 302 

Union 350 

Warren 310 
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443 

521 

653 

731 

368 

433 

541 

606 

372 

438 

550 

616 

380 

448 

559 

627 

374 

444 

555 

622 

365 

429 

535 

601 

358 

421 

528 

590 

358 

421 

528 

590 

380 

448 

559 

627 

374 

444 

555 

622 

369 

443 

545 

608 

380 

448 

559 

627 

372 

438 

550 

616 

369 

434 

545 

608 

368 

433 

541 

606 

411 

507 

629 

685 

374 

444 

555 

622 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Bedford 293  358  421  528  590 

Butler 363  440  518  650  727 

Clarion 298  365  429  535  601 

Clinton 306  370  435  545  608 

Elk 306  372  438  550  616 

Franklin [ 335  409  479  602  674 

Greene 312  380  448  559  627 

Indiana 365  443  521  653  731 

Juniata 303  369  434  545  6QB 

Mckean 306  372  438  550  616 

Montour 312  380  448  559  627 

Pike 434  528  620  775  869 

Schuylkill 339  397  484  585  637 

Sullivan 302  368  433  541  606 

T  loga 302  368  433  54 1  606 

Venango 298  365  429  535  601 

Wayne 370  450  530  661  742 


RHODE    ISLAND 
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EFF  1  BR  2  BR  3  BR  4  BR  Components  of  MSA/PMSA  within  STATE 


Fall  River.  MA-RI  PMSA 424  506  607  703  776 

New  London -Norwich .  CT-RI  MSA 469  571  670  838  940 

Pawtucket-Woonsocket-Attleboro.  RI -MA  PMSA 411  497  586  719  822 

Providence.  RI  PMSA 448  544  640  801  897 


Newport  county  towns  of  Little  Compton,  Tiverton 
Washington  county  towns  of  Hopklnton,  Westerly 
Providence  county  towns  of  Burri 1 Ivl 1 le.  Central  Falls 

Cumberland.  Lincoln.  North  Smlthf leld.  Pawtucket 

Smlthfleld.  Woonsocket 
Bristol  county  towns  of  Barrlngton,  Bristol,  Warren 
Kent  county  towns  of  Coventry.  East  Greenwich,  Warwick 

West  Warwick 
Newport  county  towns  of  Jamestown 
Providence  county  towns  of  Cranston,  East  Providence 

Foster,  Glocester.  Johnston,  North  Providence 

Providence.  Scltuate 
Washington  county  towns  of  Exeter.  Narragansett 

North  Kingstown.  Richmond.  South  Kingstown 


Z 

Q 

OB 


<1 

OB 

03 
«< 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUriNG 


RHODE    ISLAND  continued 
NONMETROPOLITAN  COUNTIES 
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EFF  1  BR  2  BR  3  BR  4  BR  Towns  within  non  metropolitan  counties 


Kent 391 

Newpor  t 512 

Washington 391 


475 

560 

701 

786 

621 

732 

915 

1025 

475 

560 

701 

786 

West  Greenwich 

Mlddletown.  Newport.  Portsmouth 

Charles town.  New  Shorehan 


SOUTH    CAROLINA 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


307 

361 

454 

355 

413 

517 

381 

450 

560 

375 

441 

551 

386 

455 

569 

Andersdn.  SC  MSA 253 

Augusta.  GA-SC  MSA 293 

Charleston,  SC  MSA 312 

Charlotte-Gastonla-Rock  Hill.  NC-SC  MSA 311 

Columbia,  SC  MSA 316 

Florence,  SC  MSA 256   311   368 

Greenville-Spartanburg.  SC  MSA 276   336   397 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Abbevll le 

Bamberg 

Beaufort 

Cherokee 

Chesterfield. 


Col leton. . 

onion 

Fairfield. 
Greenwood . 
Horry 


Kershaw. . . 
Laurens. . . 
Mccormick. 
Marlboro. . 
Oconee. . . . 


Sa 1 uda . 
Union. . 


222 
230 
287 
222 
221 

287 
221 
217 
222 
268 

251 
222 
217 
221 
273 

217 
222 


270 
283 
349 
269 
268 

349 
268 
264 
270 
327 

304 
270 
264 
268 
335 

264 
269 


320 
333 
412 
318 
316 

412 
316 
312 
320 
385 

358 
320 
312 
316 
395 

312 
318 


397 
417 
516 
399 
397 

516 
397 
391 
397 
482 

450 
397 
391 
397 
493 

391 

399 


440 
466 
578 
449 
446 

578 
446 
438 
440 
540 

503 
440 
438 
446 
553 

438 

449 


507 
579 
630 
616 
636 


Anderson 

Aiken 

Berkeley, 

Vork 

Lexington, 


Charleston,  Dorchester 
Richland 


460  516  Florence 

495  556  Greenville,  Pickens,  Spartanburg 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


A 1 1 enda 1 e . 
Barnwel I . . 
Calhoun. . . 
Chester. . . 
Clarendon. 


Darl ington. . , 
Edgefield. .,, 
Georgetown. . . 

Hampton , 

Jasper , 


Lancaster 

Lee 

Marlon 

Newberry , 

Orangeburg. ,. . 

i 

Sumter 1  i. , 

Will iamsburpL . 


230 

283 

333 

417 

466 

230 

283 

333 

417 

466 

239 

290 

344 

421 

472 

222 

269 

318 

399 

449 

251 

304 

358 

450 

503 

221 

268 

316 

397 

446 

217 

264 

312 

391 

438 

268 

327 

385 

482 

540 

287 

349 

412 

516 

578 

287 

349 

412 

516 

578 

240 

293 

345 

427 

478 

251 

304 

358 

450 

503 

221 

268 

316 

397 

446 

217 

264 

312 

391 

438 

230 

283 

333 

417 

466 

251 

304 

358 

450 

503 

268 

327 

385 

482 

540 

Note: 


The 
the 


FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  •x"'JP'« 
FMR  for  a  5  BR  unit  Is  T. 15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


SOUTH    DAKOTA 
METROPOLITAN  STATISTICAL  AREAS 


PAGE   42 


Rapid  City.  SO  t 
Sioux  Falls.  SO 

NONMETROPOLITAN 

Aurora 

VISA 

294 

MSA 

.»   310 

COUNTIES 

EFF 

264 
240 
259 
261 
285 

261 
261 
240 
264 
234 

261 
285 

299 
240 
264 

285 
261 
240 
240 
227 

264 
227 
252 
240 
227 

240 
264 
252 
240 
240 

261 
261 

1  BR 

319 
291 
313 
317 
347 

317 
317 
291 
319 
281 

317 
347 
313 
291 
319 

347 
317 
291 
291 
277 

319 
277 
309 
291 
277 

291 
319 
309 
291 
291 

317 
317 

2  BR 

373 
343 
365 
373 
408 

373 
373 
343 

373 
335 

373 
408 
365 
343 
373 

408 
373 
343 
343 
325 

373 
325 
364 
343 
325 

343 

373 
364 
343 
343 

373 
373 

3  BR 

468 
430 
455 
468 
512 

468 
468 
430 
468 
416 

468 
512 
455 

430 
464 

512 
468 
430 
430 
407 

468 
407 
457 
430 
407 

430 
468 
457 
430 
430 

468 
468 

4  BR 

524 

Bennett 

Brook  1 nos 

481 
514 

Brul e    

524 

Butte     

573 

Charles  Mix. . . . 

524 

Clav 

524 

Corson 

Q0V 1  son 

481 

524 

Deuel 

DouQlas 

462 
524 

Fal T  River 

573 

Grant 

Haakon 

514 
481 

Hand 

Harding 

918 
973 

Hutchinson 

924 

jAckson  

481 

Jones 

481 

Lak* 

497 

L 1 neo In 

924 

Meeook 

497 

Marshal  1 

911 

Mel lette 

481 

Moody 

Pott«r 

497 
481 

Sanborn 

924 

Spink 

Sul ly 

911 
481 

TriDD 

481 

Union 

924 

Yankton 

924 

EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

355  413  512  573  Pennington 
377   443  557   623  Minnehaha 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Beadle. . . . 
Bon  Homme. 

Brown 

Buffalo. . . 
Campbel  1 . . 


Clark. 

Codington. 

Custer 

Day 

Dewey 


Edmunds. 
Faulk. . . 
Gregory. 
Hami in. . 
Hanson. . 


Hughes 

Hyde 

Jerauld. . . 
Kingsbury. 
Lawrence. . 


Lyman 

Mcpherson, 

Meade 

Miner 

Perkins. . . 


Roberts. 
Shannon . 
Stanley. 

Todd 

Turner . . 


Walworth. 
Zitbaeh. . 


264 

319 

373 

464 

918 

261 

317 

373 

468 

524 

282 

341 

400 

901 

961 

240 

291 

343 

430 

481 

240 

291 

343 

430 

481 

234 

281 

339 

416 

462 

259 

313 

3«5 

495 

814 

285 

347 

408 

912 

673 

252 

309 

364 

457 

611 

240 

291 

343 

430 

481 

292 

309 

364 

497 

811 

292 

309 

364 

497 

811 

240 

291 

343 

430 

481 

234 

281 

335 

416 

462 

264 

319 

373 

468 

824 

313 

313 

448 

661 

627 

240 

291 

343 

430 

481 

264 

319 

173 

468 

824 

227 

277 

325 

407 

467 

292 

347 

408 

612 

873 

240 

291 

343 

430 

481 

292 

309 

364 

467 

811 

294 

385 

413 

812 

873 

227 

277 

325 

407 

457 

240 

291 

343 

430 

481 

282 

309 

364 

487 

611 

240 

291 

343 

430 

481 

313 

383 

448 

861 

627 

240 

291 

343 

430 

481 

264 

319 

373 

468 

824 

240 

291 

343 

430 

481 

240 

291 

343 

430 

481 

Note: 


The 
the 


FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  19*  to  the  4  BR  FMR  for  each  •xtra  bedroom. 
FMR  for  a  9  BR  unit  is  1.19  times  the  4BR  FMR.  and  the  FMR  for  a  6  Bft  unit  is  1.30  timta  the  4  BR  FMR. 


For  example. 
091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

TENNESSEE 

METROPOLITAN  STATISTICAL  AREAS  Eff 

Chattanooga,  TN-GA  MSA . 312 

Clarksvllle-Hopklnsvllle.  TN-KY  MSA 289 

Jackson.  TN  MSA ••••• 284 

Johnson  C1ty-K1ngsport-Br1sto1.  TN-VA  MSA 261 

Knoxvine.  TN  MSA "8 

Memphis.  TN-AR-MS  MSA •••   308 

Nashv  me.  TN  MSA 3*2 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Bedford    246  309  351  438  492 

iTedsoe.         256  312  368  460  516 

Campbel      209  254  302  375  418 

Ca??o1        230  281  332  416  464 

•Clalborn4 209  254  302  375  418 

Cocke 232  284  333  418  467 

Crockett"  237  286  336  422  474 

Decatur      .  252  308  363  454  508 

Over    " 237  286  336  422  474 

Fentr4«::; 230  284  335  418  468 

Gibson  -237  286  336  422  474 

GrelnS           228  279  327  409  460 

Hamblen 243  294  348  435  488 

HirSemao      252  308  363  454  508 

nlywlod ::::..: 242  303  346  434  486 

Henrv     230  281  332  416  464 

Houston .• 213  258  305  381  427 

Jackson       200  247  292  366  406 

Lake 237  286  336  422  474 

Lawrence!! 246  309  351  438  492-, 

Lincoln    278  335  395  494  552 

ticminn     256  312  368  460  516 

Macon         .  230  284  335  418  468 

Maurv 246  309  351  438  492 

Sonroi!!! 246  303  355  444  496 

Ktoraan    209  254  302  375  418 

0^e?tSn        230  284  335  418  468 

Pickett       230  284  335  418  468 

Putnam  !!!! 239  289  340  427  478 

Roane  !!!!!!! 246  303  355  444  496 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR 


1  BR  2  BR  3  BR  4  BR 


380 

448 

560 

630 

364 

456 

554 

615 

341 

405 

505 

570 

318 

374 

468 

526 

351 

412 

517 

579 

373 

439 

547 

612 

418 

492 

614 

690 
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Counties  of  MSA/PMSA  within  STATE 

Hamilton.  Marlon.  Sequatchie 

Montgomery 

Madison  ..  ^.   ^ 

Carter.  Hawkins.  Sullivan.  Unicoi.  Washington 

Anderson.  Blount.  Grainger.  Jefferson,  Knox.  Sevier 

Union 

Shelby.  Tipton 

Cheatham.  Davidson.  Dickson.  Robertson. 

Sumner.  Williamson.  Wilson 


Rutherford 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


230   281   332   416 
256   312   368   460 
230  284   335   418 
252   308   363  454 
200  247   292   366 

246   309   351   438 
230  284   335   418 
230   284   335   418 
242   294   346   434 
278   335   395.  494 

246   3o9   351   438 
256   312   368   460 
228   279   327   409 
252   308   363   454 
252   308   363   454 

246   309   351   438 
213  258  305  381 
222   271   319   400 
242   303   346   434 
244   297   350   438 

246   303   355   444 
252   308   363   454 
246   309   351   438 
256   312   36^   460 
246   309   351   438 

240  294   336   425 
244   297   350   438 
256   312   368   460 
256   312   368   460 
209   254   302   375 

FMR  for  each  extra  bedi 
1.30  times  the  4  BR  FMR 

464 

Brfidi ©y ....... 

• 

...... 

516 

468 

Chester 

Clay 

508 
406 

Tnf  f<kci 

492 

468 

De  Kalb  

468 

PjlUffttA 

486 

Fpjinlcl  In    ...... 

552 

Giles. . . k 

492 

Grundy 

•  •  » 

516 
460 

Wftrrt In       

508 

Manrier^on     .  .  .  .  > 

508 

Hlrkman   

492 

427 

448 

1  iiiiHorrliilA 

• 

486 

Lewis    f 

492 

t 

496 

Ur>nA  i  rw     

508 

Msir«ha1  1 

492 

Molnv     

516 

MnorA      ......  • 

492 

474 

Porr*\/     

492 

Polk   

516 

p^^a     1 

516 

^rntt    1 

J 

418 

calculated  by  adding  15*/,  to 
FMR.  and  the  FMR  for  a  6  BR 

11 

the  4  BR 
unit  is 

-oom. 

g 


I 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
TENNESSEE   continued 
NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 
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NONMETROPOLITAN  COUNTIES    EFFI  BR  2  BR  3  BR  4  BR 


Smith 

Trousdale. 
Warren. . . . 
Weakley. .. 


230  284  335  418  468 

230  284  335  418  468 

239  289  340  427  478 

230  281  332  416  464 


Stewart. . . 
Van  Buren. 

Wayne 

White 


313  258  305  381  427 

239  289  340  427  478 

244  297  350  438  492 

239  289  340  427  478 


TEXAS 

METROPOLITAN  STATISTICAL  AREAS 

Abilene.  TX  MSA 311 

Amrino.  TX  MSA 288 

Auatln.  TX  MSA 369 

BeauMont-Port  Arthur.  TX  MSA 332 

Brazoria.  TX  PMSA 34< 

Brownavllle-Harllngen.  TX  MSA 293 

Bryan-College  Station.  TX  MSA 389 

CorpuB  Christ  1.  TX  MSA 339 

Dallas.  TX  PMSA 380 

El  Paao.  TX  MSA 290 

Fort  Worth-Arl  Ington.  TX  PMSA 355 

Galveston- Texas  City.  TX  PMSA 309 

Houston .  TX  PMSA 318 

Knieen-Temple.    TX  MSA 286 

Laredo.  TX  MSA 2*9 

Longvlew-Marshal  1 .  TX  MSA. 327 

Lubbock  .  TX  MSA • 243 

Mc  A1 len-Edlnburg-Mlsslon.  TX  MSA 292 

Midland.  TX  MSA 3T4 

Odessa.  TX  MSA 3T2 

San  Angel o.  TX  MSA 313 

San  Antonio,  TX  MSA 357 

Sherman-Denlson.  TX  MSA 287 

Texarkana.  TX-Texarkana.  AR  MSA 263 

Tyler.  TX  MSA 331 

Victoria.  TX  MSA <03 

Waco.  TX  MSA 272 

Wichita  Falls.  TX  MSA 297 


IFF  1  BR  a  BR  3  BR  4  BR  COUhtlO  of  MSA/PMSA  within  STATE 


380  448  560  630 

349  412  815  577 

444  523  654  732 

402  475  594  664 

417  491  614  688 


Taylor 

Potter.  Randall 

Hays.  Travis,  Williamson 

Hardin,  Jefferson.  Orange 

Brazoria 


357  419  525  588  Cameron 

475  556   696  781  Brazos 

411  485  607  681  Nueces,  San  Patricio 

463  545  681  762  Collin,  Dallas,  Denton,  Ellis,  Kaufman.  Rockwall 

350  413  517  580  El  Paso 

431  509  636  712  Johnson.  Parker.  Tarrant 

375  442  553  620  Galveston  u  n  - 

386  455  570  638  Fort  Bend.  Harris.  Liberty,  Montgomery,  Waller 

346  408  810  573  Bell,  Coryell 

329   386   484  843  Webb   i  i 

582  654  Gregg,  Harrison 

806  568  Lubbock 

523  886  Hidalgo 

673  7S3  Midland 

667  748  Ector 

568  634  Tom  Green 

638  716  Bexar,  Comal,  Guadalupe 

513  878  Grayson 

475  530  Bowie  li 

892  6«2  Smith  " 

723  809  Victoria 

478  831  Mclennan 

831  897  Wichita 


397 

466 

304 

399 

356 

417 

456 

537 

454 

534 

382 

451 

434 

511 

347 

410 

320 

378 

401 

474 

489 

576 

327 

383 

361 

426 

Note:  The  FMRS  for  unit  sizes  laroer  than  4  BRs  sre  calculated  by  adding  15%  to  tj*/  ■'»/5«  !?;:.:*the*4*BS  nS""^' 
the  FMR  for  a  5  BR  unit  Is  1.18  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  pmr. 


For  example. 
091191 


SCHEDULE  B  -  FAIR  MARKET  RE^4TS  FOR  EXISTING  HOUSING 

TEXAS  continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Anderson 250  303  358  447  501 

Angelina 291  351  416  521  582 

Archer 240  292  343  430  482 

Atascosa 256  311  369  462  516 

Bailey 242  296  348  433  483 

Bastrop 254  308  364  457  512 

Bee 276  337  397  494  555 

Borden 233  288  338  422  475 

Brewster 214  259  304  381  429 

Brooks 276  337  397  494  555 

Burleson 256  310  367  459  514 

Caldwell 254  308  364  457  512 

Callahan 248  301  352  442  497 

Carson 260  315  372  466  523 

Castro 260  315  372  466  523 

Cherokee 250  303  358  447  501 

Clay 240  292  343  430  482 

Coke 223  272  320  402  449 

Collingsworth .  260  315  372  466  523 

Comanche 248  301  352  442  497 

Cooke - :'. 274  335  395  492  553 

Crane 214  259  304  381  429 

Crosby 242  296  348  433  483 

Dallam 260  315  372  466  523 

Deaf  Smith 260  315  372  466  523 

Oe  Witt 269  329  386  484  543 

Dimmit 230  284  334  416  466 

Duval 276  337  397  494  555 

Edwards 239  292  342  421  468 

Falls 219  267  312  395  440 

Fayette 254  308  364  457  512 

Floyd 242  296  348  433  483 

Franklin 263  320  377  475  529 

Frio 256  311  369  462  516 

Garza. . . ; 242  296  348  433  483 

GlAsscock...; ;..  233  288  338  422  475 

Gonza  1  es 269  329  386  484  543 

Grimes 256  310  367  459  514 

Hall 260  315  372  466  523 

Hansford 260  315  372  466  523 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR 


AGE  Afi 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Andrews. . . 
Aransas. . . 
Armstrong. 
Austin. . . . 
Randera. . . 


Baylor. . 
B 1 anco . . 
Bosque. . 
Briscoe. 
Brown. . . 


Burnet. . . 
Ca 1 houn . . 

' Camp 

Cass 

Chambers . 


Chi  1  dress. 
Cochran. . . 
Coleman. . . 
Colorado. . 
Concho. . . . 


Cottle 

Crockett.  . 
Culberson. 
Dawson. . . . 
Delta 


Dickens. . 
Don ley. . . 
Eastland. 

Erath 

Fannin. . . 


Fisher. . . . 

Foard 

Freestone. 
Ga  i  nes . . . . 
Gillespie. 


Gol iad. . . 

Gray 

Hale 

Haml 1  ton. 
Hardeman. 


214  259  304  381  429 

276  337  397  494  555 

260  315  372  466  523 

296  359  422  529  594 

256  311  369  462  516 

240  292  343  430  482 

233  288  338  422  476 

219  267  312  395  440 

260  315  372  466  523 

242  296  348  433  483 

233  288  338  422  476 

269  329  386  484  543 

228  278  331  411  462 

263  320  377  475  529 

305  371  437  547  612 

240  292  343  430  482 

242  296  348  433  483 

242  296  348  433  483 

296  359  422  529  594 

223  272  320  402  449 

240  292  343  430  482 

223  272  320  402  449 

214  259  304  381  429 

233  288  338  422  475 

263  320  377  475  529 

242  296  348  433  483 

260  315  372  466  523 

248  301  352  442  497 

248  301  352  442  497 

274  335  395  492  553 

248  301  352  442  497 

240  292  343  430  482 

219  267  312  395  440 

214  259  304  381  429 

256  311  369  462  516 

269  329  386  484  543 

260  315  372  466  523 

242  296  348  433  483 

233  288  338  422  476 

240  292  343  430  482 


calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom. 
FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example, 
091191 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

TEXAS      continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Hartley   260  315  372   466   523 

Hemphni 260  315  372   466   523 

Hill           272  328  383   482   539 

Hood '.'.'. 296  359  422   529   594 

Houston 259  313  371   465   522 

Hudspeth 214  259  304   381   429 

Hutchinson 260  315  372   466   523 

Jack             240  292  343   430  482 

Jasper     '.'.'. 276  337  397   494   555 

jtm^Hogg::: 262  317  375   472   527 

Jones 248  301  352   442   497 

Kendall 256  311  369   462   516 

Kent          248  301  352   442   497 

Klmbi4'.  !'.'. 223  272  320   402   449 

Kinney:: 239  292  342   421   468 

Knox                242  296  348   433   483 

La^b 242  296  348   433   483 

Ca  Saiie:::: 230  284  334   416   466 

Lee             254  308  364   457   512 

Ulm^itone::: 219  267  312   395   440 

Live  Oak      276  337  397   494   555 

Lovlna    ■.  214  259  304   381   429 

Mcculloch 242  296  348   433   483 

Madison 264  320  378   475   530 

Martin.::... 233  288  338   422   475 

Matagorda 296  359  422   529   594 

Medina      256  311  369   462   516 

Mnam  : 254  308  364   457   512 

S  tchell       248  301  352   442   497 

M^^re :.::::::::::: 260  315  372  466  523 

Motley         242  296  348   433   483 

Navarro::: 219  267  312   395   440 

Nolan      248  301  352   442   497 

Oldhaii 260  315  372   466   523 

Panola 250  303  358   447   501 

Pecos       214   259   304   381   429 

Presidio 214   259   304   381   429 

Reaoan    223   272   320  402   449 

Red  R 1  ver    263   320  377   475   529 

Refugio 276   337   397   494   555 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are 

the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Haskell . . . 
Henderson. 
Hockley. . . 
Hopk 1 ns . . . 
Howard. . . . 


Hunt 

I r 1 on 

Jackson. . . . 
Jeff  Davis. 
Jim  Wei  is. . 


248  301  352 

250  303  358 

242  296  348 

263  320  377 

233  288  338 


442  497 

447  501 

433  483 

475  529 

422  475 


274 
223 
269 
214 
276 


Karnes 211 

Kenedy 276 

Kerr.: 256 

King ♦. 242 

Kleberg 276 


Lamar. . . . 
Lampasas . 
Lauaca. . . 

Leon 

Lipscomb. 


Llano 

Lynn.'. . . . 
Mcmul len. 
Marlon. . . 
Mason. . . . 


Maverick. 
Menard. . . 

Mil  Is 

Montague. 
Morris. . . 


263 
233 
269 
264 
260 

233 
242 
276 
228 
223 

239 
223 
242 
240 
263 


Nacogdoches . 

Newton 

Ochiltree. . . 
Palo  Pinto.. 
Parmer 


291 
276 
260 
248 
260   315 


395 
320 
3S6 
304 
397 

302 
397 
369 
348 
397 

377 
338 
386 
378 
372 

338 
348 
397 
331 
320 

342 
320 
348 
343 
377 

416 

397 

315   372 

301   352 

372 


335 
272 
329 
259 
337 

256 
337 
311 
296 
337 

320 
288 
329 
320 
315 

288 
296 
337 
278 
272 

292 

272 
296 
292 
320 


492 
402 
484 
381 
494 

378 
494 
462 
433 
494 

475 
422 
484 
475 
466 

422 
433 
494 

411 
402 

421 
402 
433 
430 
475 


553 
449 
543 
429 
555 

423 
555 
516 
483 
555 

529 

476 
543 
530 
523 

476 
483 
555 
462 
449 

468 
449 
483 
482 
529 


351 
337 


521  582 

494  555 

466  523 

442  497 

466  523 


291   351   416  521  582 

238  291   340  420  464 

239  292  342  421  469 
"....  214  259  304  381  429 
260   315   372  466  523 

calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom. 

FMrT  and  the  FMR  for  a  6  BR  unit  Is  1 .30  times  the  4  BR  FMR. 


Polk 

Rains. . . 

Real 

Reeves . . 
Roberts. 


.1. 


For  evample. 
091191 
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TEXAS  continued 
NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  a  BR 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Robertson 256  310 

Rusk 250  303 

San  Augustine 227  278 

San  Saba 242  296 

Scurry 248  301 

Shelby 227  278 

Somervell 219  267 

Stephens 248  301 

Stonewall 248  301 

Swisher 260  315 

Terrv       242  296 

Titus!  ; 263  320 

Tyler 264  320 

Upton ••  233  288 

Val  Verde 239  292 

Walker 301  367 

Washington 264  320 

Wheeler 260  315 

Willacy 276  337 

Winkler 214  259 

Wood 228  278 

Young 240  292 

Zavala... 239  292 

UTAH 

METROPOLITAN  STATISTICAL  AREAS 

Provo-Orem.  UT  MSA l)}^ 

Salt  Lake  Clty-Ogden.  UT  MSA 30" 

BR 


367 

459 

514 

358 

447 

501 

329 

411 

460 

348 

433 

483 

352 

442 

497 

329 

411 

460 

312 

395 

440 

352 

442 

497 

362 

442 

497 

372 

466 

523 

348 

433 

483 

377 

475 

529 

378 

475 

530 

338 

422 

475 

342 

421 

468 

433 

542 

606 

378 

475 

530 

372 

466 

523 

397 

494 

555 

304 

381 

429 

331 

411 

462 

343 

430 

482 

342 

421 

468 

Runnels 

Sabine. . 
San  Oaclnto. 
Schleicher. . 
Shackleford. 


Sherman. . 
Starr. . . . 
Sterl Ing. 
Sutton. . . 
Terrel 1 . . 


Throckmorton, 

Trinity 

Upshur 

Uva 1 de 

Van  Zandt 


Ward 

Wharton. . . 
W1 Ibarger . 
Wllaon. . . . 
Wise 


Yoakum. 
Zapata. 


242 

296 

348 

433 

483 

227 

278 

329 

411 

460 

291 

351 

416 

521 

582 

223 

272 

320 

402 

449 

248 

301 

352 

442 

497 

260 

315 

372 

466 

523 

227 

277 

328 

408 

458 

223 

272 

320 

402 

449 

323 

272 

320 

402 

449 

214 

259 

304 

381 

429 

248 

301 

352 

442 

497 

264 

334 

394 

490 

551 

228 

278 

331 

411 

462 

239 

292 

342 

421 

468 

238 

291 

340 

420 

464 

214 

259 

304 

381 

429 

296 

359 

422 

529 

594 

240 

292 

343 

430 

482 

211 

256 

302 

378 

423 

296 

359 

422 

529 

594 

z 

o 


OB 


242   296   348   433   483 
227   277   328   408   458 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


^ 


380 
365 


446 
429 


559 
537 


627 
601 


Utah 

Davis,  Salt  Lake.  Weber 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Beaver 342 

Cache 3^1 

Daggett 390 

Emery ,  390 

Grand 390 


Juab 

Millard. . 

Piute 

San  (Juan. 


342 
342 
342 
390 


416 
382 
474 
474 
474 

416 
416 
416 
474 


491 

451 
558 
558 
558 

491 
491 
491 
558 


612 
564 
698 
698 
698 

612 
612 
612 
698 


686 
633 
782 
782 
782 

686 
686 
686 
782 


Box  Elder. 
Carbon. . . . 
Duchesne. . 
Garfield.. 
I  ron 


Kan* 

Morgan. . 

Rich 

Sanpete. 


314 

382 

390 

474 

390 

474 

342 

416 

342 

4  16 

342 

390 
314 
342 


416 
474 
382 
416 


451 
558 
558 
491 
491 

491 
558 
451 
491 


564 
698 
698 
612 
612 

612 
698 
564 
612 


633 

782 
782 
686 
686 

686 
782 
633 
686 


«ie  4  BR  FMR  for  each  extra  bedroom. 


'*°''-    i;:i  rM^%;ra"S'lR^:^!t  \lT.WT.ei  T.l  l^l   ?SJ!"i"nn^%SS')S?  n  It   unTt  IS  1.30  time,  the  4  BR  FMR. 


For  example, 
091 191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
UTAH  continued 
NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 
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Sevier. . 
Tooele. . 
Wasatch. 
Wayne. . . 


342 
314 
390 
342 


416 
382 
474 
416 


491 

451 
558 
V»91 


612 
564 
698 
612 


686 
633 

782 
686 


NONMETROPOLITAN  COUNTIES  EFF 

Summit |, 390 

Uintah L| 390 

Washington 374 


1   BR   2   BR   3  BR  4  BR 


474 

558 

698 

782 

474 

558 

698 

782 

449 

530 

662 

744 

VERMONT 

METROPOLITAN  STATISTICAL  AREAS 


EFF 


Burl  ington.  VT  MSA ^69 


1  BR  2  BR 
571   670 


3  BR  4  BR 
838   940 


Components  of  MSA/PMSA  within  STATE 

Chittenden  county  towns  of  Burlington,  Charlotte 
Colchester.  Essex,  Hinesburg,  Jericho,  Milton,  Richmond 
St.  George.  Shelburne,  South  Burl Ington.  Wllllston 
Winooski 

Franklin  county  towns  of  Georgia 

Grand  Isle  county  towns  of  Grand  Isle.  South  Hero 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR  Towns  within  non  metropolitan  counties 


Addison 3^5 

Benn  1  ngton • 3°  ' 

Caledonia 320 

Chittenden ^33 

Essex •  320 

Franklin 356   433   511   638   715 


455 

537 

670 

752 

469 

550 

686 

773 

388 

456 

572 

641 

529 

622 

780 

874 

388 

456 

572 

641 

Boltc 


r 


Buets.  Huntington,  Underhlll,  West ford 


Grand  Isle 320 

Lamo  1 1  1  e •  387 

Orange 381 

Orleans ; 320 

Rutland *'5 

Washington 381 

Windham jOI 

Windsor •  ■  •  •  *' ' 

VIRGINIA 

METROPOLITAN  STATISTICAL  AREAS 


388 
470 
465 
388 
505 

469 
489 
498 


456 
552 
547 
456 
593 

550 
574 
587 


572 
691 
683 
572 
741 

686 
718 
734 


641 
774 
766 
641 
831 

773 
806 
823 


Bakerisf leld,  Berkshire,  Enosburg,  Fairfax,  Fairfield 
Fletcher.  Franklin,  Highgate,  Montgomery,  Richford 
St.  Albans,  St.  Albans,  Sheldon,  Swanton 
Alburg,  Isle  La  Motte,  North  Hero 


EFF  1  BR  2  BR  3  BR  4  BR  Count 


fes  of  MSA/PMSA  within  STATE 


Charlottesville,  VA  MSA 363  442 

Danv  me,  VA  MSA 278  337 

Johnson  C1ty-K1ngsport-Br1stol .  TN-VA  MSA 261  318 

Lynchburg ,  VA  MSA 299  37 1 

Norfolk-Virginia  Beach-Newport  News,  VA  MSA 371  451 


520  651  728  Albemarle,  Fluvanna,  Greene,  Charlottesville 

397   496  556  Pittsylvania,  Danville 

374   468  526  Scott,  Washington,  Bristol 

428   523  600  Amherst,  Campbell,  Lynchburg 

531  664  744  Gloucester,  James  City.  York.  Chesapeake.  Hampton 

Newport  News  City.  Norfolk.  Poquoson.  PortsmotJth.  Suffolk 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  t^>«/  BR  FMR  'o)"  "c|;  'J*^?  ^1^°°^' 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMH.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example, 
091191 
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EFF  1  BR  2  BR  3  BR  4  BR   Countlet  of  MSA/PMSA  within  STATE 


Richmond- Petersburg.  VA  MSA 332 

Roanoke,  VA  MSA 291 

Washington.  UC-MD-VA  MSA 580 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Accomack 274  331  385  476  531 

Amelia 241  291  342  430  483 

Augusta 290  352  415  520  582 

Bedford 250  304  360  449  503 

Brunswick 226  276  323  406  455 

Buckingham 241  291  342  430  483 

Carroll 245  297  349  439  491 

Clarke 291  355  416  522  584 

Culpeper 302  367  434  541  606 

Dickenson 258  301  357  446  498 

Fauquier 302  367  ^34  541  606 

Franklin 250  304  360  449  503 

Riles 289  351  412  517  579 

Greensville 226  276  323  406  455 

Henry 291  355  416  521  583 

Isle  Of  Wight 233  286  332  415  455 

King  George 342  417  491  612  689 

Lancaster: 262  321  379  475  531 

Louisa 306  370  434  541  606 

Madison 306  370  434  541  606 

Mecklenburg 226  276  323  406  455 

Montgomery 352  428  503  633  705 

Northampton 274  331  385  476  531 

Nottoway 241  291  342  430  483 

Page... 291  355  416  522  584 

Prince  Edward 241  291  342  430  483 

Rappahannock 302  367  434  54 1  606 

Rockbridge 290  352  415  520  582 

Russell. TT 278  337  397  496  557 

Smyth 245  297  349  439  491 

Spotsylvania 342  417  491  612  689 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are 

the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR 


399   465   584   655 


355 

705 


416 
830 


522 
1037 


584 

1161 


Virginia  Beach,  Williamsburg  City 

Charles  City.  Chesterfield.  Dinwiddle,  Goochland.  Hanover 

Henrico.  New  Kent.  Powhatan.  Prince  George 

Colonial  Heights.  Hopewell.  Petersburg.  Richmond 

Botetourt.  Roanoke.  Roanoke,  Salem 

Arlington.  Fairfax.  Loudoun,  Pr ince  Wl 1 1 1am,  Stafford 

Alexandria,  Fairfax,  Falls  Church  City,  Manassas 

Manassas  Park  City 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Alleghany i! 290  352   415  520  582 

Appomattox 1. 293   352   412   517   579 

Bath      I. 290   352   415   520  582 

Bland.! i. 245   297   349   439   491 

Buchanan ' 278   337   397   496   557 


Carol Ine. . . 
Charlotte. . 

Craig 

Cumberland. 
Essex 


Floyd 

Frederick. 
Grayson. . . 
Hal  Ifax. . . 
Highland. . 


King  And  Queen. 
King  W11 1 1am. . . 

Lee 

Lunenburg 

Mathews 


342 

417 

491 

612 

689 

241 

291 

342 

430 

483 

226 

276 

323 

405 

454 

241 

291 

342 

4  30 

483 

262 

321. 

379 

475 

531 

289 

351 

412 

517 

579 

291 

355 

416 

522 

584 

245 

297 

349 

439 

491 

241 

291 

342 

430 

483 

290 

352 

415 

520 

582 

262 

321 

379 

475 

531 

262 

321 

379 

475 

831 

248 

301 

387 

446 

498 

241 

291 

342 

430 

483 

262 

321 

379 

475 

531 

Middlesex 262  321 

Nelson ^.. 254  308 

Northumberland 262  321 

Orange * 306  370 

Patrick...,....; 250  304 


379  475  531 

364  455  510 

379  475  531 

434  541  606 

360  449  503 


Pulaski     289   351   412   517  579 

R"c"on^ 262   321   379   475  531 

Rockingham 290   352   4  5   520  582 

Shenandoah 291   355   416   522  584 

Southampton 233   286   332   415  455 

Surry... \ 233  286  332   415  455 

calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  '^-^Pl*. 
FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  091191 
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NONMETROPOLITAN  COUNTIES 


Sussex 

Warren 

Wise 

Bedford 

CI  If ton  Forge  City. 


Entpor  la 

Fredericksburg. . . . 
Harrisonburg  City. 
Martinsville  City. 
Radford 


Staunton. . . 
Winchester. 


226 
291 
280 
250 
290 

226 
405 
333 
291 
352 

290 
353 


276 
355 
338 
304 
352 

276 
492 
404 
355 
428 

352 
429 


323 

416 
399 
360 
415 

323 
579 
476 
416 
503 

415 
505 


406  455 

522  584 

498  559 

449  503 

520  582 

406  455 

724  811 

594  665 

521  583 
633  705 

520  582 

631  706 


Tazewel 1 

Westmoreland. 

Wythe 

Buena  Vista. . 
Covington. . . . 


Frank  1  In 

Galax 

Lexington 

Norton 

South  Boston  CltV 


Waynesboro. 


WASHINGTON 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR 

278  337  397  496  557 
262  321  379  475  531 
264  322  374  463  518 
290  352  415  520  582 
290  352  415  520  582 

226  276  323  406  455 

245  297  349  439  491 

290  352  415  520  582 

279  337  398  497  558 
241  291  342  430  483 

290  352  415  520  582 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Bell  Ingham.  WA  MSA 

Bremerton,  WA  MSA 

Olympia,  WA  MSA 

R 1 ch 1 and-Kennew 1 ck - Pasco , 
Seattle.  WA  PMSA 


411  502  590  755  830  WhatCOt» 

384  467  549  685  771  Kitsap 

..   397  482  567  710  797  Thurston 

wa'msA ■.:!;: 318  387  455  568  636  Benton.  Pf-ahljl*" 

*■  "^" 444  541  632  817  900  King,  Snohomish 


Spokane.  WA  MSA 

Tacoma ,  WA  PMSA 

Vancouver.  WA  PMSA. 
Yakima,  WA  MSA 


347  405  478  611  625  Spokane, 

352  428  505  673  749  Pierce 

296  360  473  624  693  Clark 

349  423  499  625  701  Yakima 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES 


Adams . . . . 
Chelan. . . 
Columbia. 
Douglas. . 
Garfield. 


Grays  Harbor. 
Jefferson. . . . 

Klickitat 

Lincoln 

Okanogan 


Pend  Oreille. 

Skagit 

Stevens 


Note: 


The  FMRS  for  unit 
the  FMR  for  a  5  BR 


283  345  405  509  570 

343  416  492  613  689 

368  446  527  658  739 

343  416  492  613  689 
368  446  527  658  739 

370  449  530  662  744 

370  449  530  662  744 

344  418  492  617  693 
283  345  405  509  570 
313  378  448  562  629 

283  345  405  509  570 

376  461  541  677  757 

283  345  405  509  570 

Sizes  larger  than  4  BRs  are 
unit  19  1.15  times  the  4BR 


Asotin. . 
Clal 1am. 
Cowlitz. 
Ferry. . . 
Grant  — 


Island. . . 
Kittitas. 

Lewis 

Mason 

Pacific... 


San  Juan. . 
Skamania. . 
Wahkiakum. 


EFF  1  BR  2  BR  3  BR  4  BR 

368  446  527  658  739 

370  449  530  662  744 

313  397  447  632  691 

283  345  405  509  570 

283  345  405  509  570 

376  461  541  677  757 

313  378  448  562  629 

344  418  492  617  693 

370  449  530  662  744 

370   449  530  662  744 


I 


I  "ST 


376 
344 
344 


461 
418 
418 


541 
492 
492 


677 
617 
617 


757 
693 
693 


calculated  by  adding  15%  to  t>^/  BR  FMR 
FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30 


for  each  extra 
tiroes  the  4  BR 


bedroom . 
FMR. 


For  example. 
091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
WASHINGTON  continued 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 
Walla  Walla 368  446  527  658  739 
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NONMETROPOLITAN  COUNTIES 
Whitman 


WEST    VIRGINIA 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR 
368   446   527   658   739 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PfKSA  within  STATE 
456  538  673  754  Kanawha.  Putnam 


Charleston.  WV  MSA 375 

Cumberland,  MD-WV  MSA 284  338  396  489  546  Mineral 

Huntington-Ashland,  WV-KV-OHMSA 309  375  444  555  624   Cabell,  Wayne 

Parkersburg-Marletta,  WV-OH  MSA 292  355  417  525  587 

Steubenvll  le-Welrton,  OH-WV  MSA 299  "  ""  -  -  - 


Wood 
365  427  536  603  Brooke.  Hancock 


Wheel Ing,  WV-OH  MSA 

NONMETROPOLITAN  COUNTIES 


291 


EFF  1  BR  2  BR  3  BR  4  BR 


355  418  923  585  Marshall.  Ohio 
NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Barbour. . . 

Boone 

Calhoun. . . 
Ooddr 1 dge . 
G1 Imer. . . . 


Greenbrier. 

Hardy 

Oackson. . . . 

Lewis 

Logan 


Marlon 

Mercer 

Mononga 1 1 s ■ 

Morgan 

Pendleton. . 


Pocahontas. 
Raleigh. .. . 

Ritchie 

Summers . . .  . 
Tucker 


Upshur, , 
Wetzel.. 
Wyom 1 ng . 


269 

327 

386 

484 

540 

268 

324 

383 

480 

537 

311 

365 

423 

551 

607 

261 

320 

378 

472 

529 

287 

344 

418 

518 

571 

247 

300 

355 

442 

496 

257 

315 

370 

463 

520 

311 

365 

423 

551 

607 

269 

327 

386 

484 

540 

258 

315 

370 

463 

520 

318 

387 

455 

571 

638 

253 

309 

365 

456 

512 

318 

387 

455 

571 

638 

272 

331 

389 

486 

544 

257 

315 

370 

463 

520 

247 

300 

355 

442 

496 

258 

311 

360 

449 

504 

227 

277 

324 

405 

455 

258 

311 

365 

456 

512 

269 

327 

386 

484 

540 

269 

327 

386 

484 

540 

272 

331 

390 

488 

546 

258 

311 

360 

449 

504 

Berkeley. 
Braxton. . 

Clay 

Fayette. . 
Grant . . . . 


Hampshire. 
Harrison, . 
Jefferson. 
Lincoln. . . 
Mcdowell . . 


Mason 

M 1 ngo 

Monroe. . . . 
Nicholas. . 
Pleasants. 


Preston. . 
Randolph. 
Roane . . . . 
Taylor. . . 
Tyler. . . . 


315 

382 

450 

563 

630 

237 

287 

337 

423 

475 

268 

324 

383 

480 

537 

247 

300 

355 

442 

496 

257 

315 

370 

463 

520 

257 

315 

370 

463 

520 

311 

365 

423 

551 

607 

305 

371 

436 

546 

611 

258 

315 

370 

463 

520 

250 

305 

359 

449 

504 

258 

315 

370 

463 

520 

258 

315 

370 

463 

520 

258 

311 

365 

456 

512 

247 

300 

355 

442 

496 

227 

277 

324 

405 

455 

I 

I 

X 


Webster. 
Wirt 


318  387  455  571  638 

269  327  386  484  540 

311  365  423  551  607 

261  320  378  472  529 

227  277  324  405  455 

247  300  355  442  496 

227  277  324  405  455 


< 

Z 

o 


OB 


» 

I 

n 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
091191 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


WISCONSIN 

METROPOLITAN  STATISTICAL  AREAS 

Appleton-Oshkosh-Neenah.  WI  MSA 292 

Duluth.  MN-WI  MSA 323 

Eau  Claire.  WI  MSA 289 

Green  Bay.  WI  MSA 292 

Oartesvllle-BeloU.  WI  MSA 323 

Kenosha .  WI  PMSA 367 

La  Crosse.  WI  MSA 3J4 

Madison,  WI  MSA 347 

Milwaukee.  WI  PMSA 346 

MlnneapoHs-St.  Paul.  MN-WI  MSA 432 
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EFF  1  BR  2  BR  3  BR  4  BR  Count  its  of  MSA/PMSA  within  STATE 

356  421  525  588  Calumet.  Outagamie.  Winnebago 

385  454  570  640  Douglas 

354  418  520  584  Chippewa.  Eau  Claire 

356  423  525  588  Brown 

394  464  581  651  Rock 

448  526  660  738  Kenosha 

421  495  619  694  La  Crosse 

423  505  612  705  Dane                           .,  , 

417  494  618  689  Milwaukee.  Ozaukee,  Washington.  Waukesha 

526  619  774  866  St  Croix 


Racine,  wi  PMSA... 
Sheboygan.  WI  MSA. 
Wausau.  WI  MSA 


326   397   467   584   655  Racine 
300  363  429  538  603  Sheboygan 
292  356  421   525  588  Marathon 


NONMETRDPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


JB 


Adams . . . . 
Barron. .  . 
Buffalo. . 

Clark 

Crawford. 


Door 

Florence. 
Forest. . . 
Green. . . . 
Iowa 


Uackson. . . 
Ouneau. . . . 
Lafayette. 
Lincoln. . . 
Marinette. 


Menom 1  nee . 
Oconto. . . . 

Pep In 

Polk 

Price 


Rusk 

Sawyer 

Taylor 261 

Vernon 

Walworth 


298 

361 

427 

536 

601 

284 

347 

407 

510 

573 

270 

326 

387 

482 

543 

284 

347 

407 

510 

573 

256 

314 

367 

461 

516 

269 

323 

382 

471 

525 

266 

314 

367 

461 

516 

278' 

338 

397 

501 

557 

278 

338 

395 

4Q2 

B46 

269 

325 

385 

480 

540 

270 

326 

387 

482 

543 

298 

361 

427 

536 

601 

269 

325 

385 

480 

540 

278 

338 

397 

501 

557 

261 

316 

369 

463 

516 

2«1 

319 

376 

471 

526 

2S6 

314 

367 

461 

816 

270 

326 

387 

482 

543 

284 

347 

407 

610 

573 

261 

319 

376 

471 

526 

2S1 

319 

376 

471 

526 

261 

319 

376 

471 

526 

261 

319 

376 

471 

526 

2S6 

314 

367 

461 

516 

312 

380 

446 

557 

627 

Ashland. . 
Bayfield. 
Burnett . . 
Columbia. 
Dodge . . . . 


Dunn 

Fond  Du  Lac. 

Grant 

Green  Lake. . 
Iron 


Jefferson. 
Kewaunee.  . 
Langlade. . 
Manitowoc. 
Marquette. 


Monroe . . . 
Oneida. . . 

Pierce 

Portage. . 
Richland. 


Sauk 

Shawano 

Trempealeau. 
Vilas 

Washburn. . . . 


Note:  The  FMRS  for  unit  sizes 
the  FMR  for  a  5  BR  unit 


larger  than  4  BRs  are 
Is  1. 15  times  the  4BR 


ca1eulat»d  by  adding  1S%  to 


261  319  376  471  526 

281  319  376  471  526 

261  319  376  471  526 

273  329  390  487  547 

273  329  390  487  547 

284  347  407  510  573 

321  388  441  549  601  ' 

269  325  385  480  540 

392  356  421  935  988 

261  319  376  471  526 

312  380  446  557  627 

269  323  382  471  525 
278  338  397  501  557 

369  323  382  471  S25 
361  319  376  471  536 

370  326  387  482  543 

378  338  397  601  SB7 

270  326  387  482  543 
298  361  437  636  601 
369  335  385  4iO  S40 


3«7 
3«1 
270 
278 
261 


362 
319 
326 
338 
319 


437 
376 
387 
397 
376 


635 
471 
482 
501 
471 


698 
526 
543 
587 
526 


he  4  BR  FMR  for  each  extra  bedroom. 


FMR, 


and  the  FMR  for  a  6  BR  unit  Is  1.30  t1m«s  the  4  BR  FMR 


For  example. 
091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

WISCONSIN     continued 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Waupaca 261   319   376   471   526 

Wood 298   361   427   536  601 

WYOMING 

METROPOLITAN  STATISTICAL  AREAS  EFF 

Casper ,  WY  MSA 438 

Cheyenne.  WY  MSA 361 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Albany '.  .  . .  ..  279  344  406  507  563 

Campben 279  344  406  507  563 

Converse 279  344  406  507  563 

Fremont 279  344  406  507  563 

Hot  Springs 286  349  413  513  575 

Lincoln. 279  344  406  507  563 

Park 286  349  413  513  575 

Sheridan 386  474  558  695  784 

Sweetwater 279  344  406  507  563 

Uinta 279  344  406  507  563 

Weston 286   349   413   513   575 

GUAM 

NONMETROPOLITAN  COUNTIES        EFF    1   BR   2   BR   3  BR   4   BR 

Guam 520     625      739     925    1041 

PUERTO        RICO 

METROPOLITAN  STATISTICAL  AREAS  EFF 

Aguadina.  PR  MSA 225 

Arecibo.  PR  MSA 330 

Caguas,  PR  PMSA 275 

Mayaguez .  PR  MSA 225 

Ponce .  PR  MSA 320 

San  Juan.  PR  PMSA ..,■-,• r • r   320 


PAGE   53 


NONMETROPOLITAN  COUNTIES 
Waushara. . . 


EFF  1  BR  2  BR  3  BR  4  BR 
261   319   376  471   526 


1  BR  2  BR  3  BR  4  BR  CounHes  of  MSA/PMSA  within  STATE 

532  625  784  878  Natrona 
438  518  650  726  Laramie 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Big  Horn. 286   349  413   513  575 

Carbon ,. 279   344  406   507  563 

Crook 279   349  413   513  575 

Goshen ',. 279  344  406  507  563 

Johnson 279  344  406  507  563 


Niobrara. 
Platte.. . 
Sublette. 
Teton. . . . 
Washakie. 


279  344  406  507  5^ 

279  344  406  507  563 

279  344  406  507  563 

368  443  524  658  738 

286  349  413  513  575 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

275   325   405   455  Aguada ,  Aguadilla.  Isabela.  Moca 

400  470  590  660  Arecibo,  Camuy,  Hatillo.  Ouebradlllas 

330  390  490  545  Agues  Buenas,  Caguas.  Cayey.  Cidra,  Gurabo.  San  Lorenzo 

275  325  405  455  Anasco,  Cabo  Rojo.  Hormlgueros,  Mayaguez,  San  German 

390  460  575  645  Juana  Diaz.  Ponce 


390   460   575   645 


Bayamon.  Barceloneta.  Canovanas.  Carolina.  Catano 
Corozal .  Dorado.  Fajardo,  Florida,  Guaynabo,  Humacao 
Ouncos.  Las  Piedras.  Loiza,  Luquillo.  Manati.  Naranjito 
Rio  Grande,  San  Juan.  Toa  Alta.  Toa  Baja.  Trujlllo  Alto 
Vega  Alta.  Vega  BaJa 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  t^^f  \BR  FMR  ^o;"  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR.  and  the  FMH  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example. 
091191 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

PUERTO       RICO     continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Adjuntas 215  265  310  390  435 

Arrovo      215  265  310  390  435 

Ceiba  215  265  310  390   435 

Coamo 215  265  310  390  435 

cS^Sbri: :::::.. 215  265  310  390  435 

Guavama 215  265  310  390  435 

Guayama....       ^^^  ^^^  ^^^     ^35 

Lares  215  265  310  390  435 

MaMMQ;:;; 215  2«b  310  390  435 

.  SorovTs..:::. 215  265  310  390  435 

Oracovis        218  a«5  310  390  435 

PenSe^M 215  265  310  390  435 

SaCana  Gri;^       .  .  .  .  215  265  310  390  435 

Ian  sSbMtlan     215  265  310  390  435 

utHadS^  ..:?:..::.;.!..  aie  265  310  390  435 

vnialba             215  265  310  390     435 

Yauco.       !!!!...!........  215  265  310  390      435 

VIRGIN        ISLANDS 

NONMETROPOCITAN  COUNTIES  EFF  1   BR  2  BR  3  BR  4   BR 

Charlotte  Amall. 468  5W  |69  836     936 

St.    Thoma* ^68  569  669  836     936 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Albonlto 

Barranqultas. 

dales 

Comer 1o 

Guanica 


Guayani 11a. 

Lajas 

Las  Marias. 
Maunabo. . •< 
Naguabo . . . . 


Pat  11  las 

Rincon 

Sal Inas 

Santa  Isabel... 
Vieques 


Yabucoa . 


215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 

265 

310 

390 

435 

ai5 

265 

310 

390 

435 

215 

265 

310 

390 

435 

315 

265 

310 

390 

435 

215 

265 

310 

390 

435 

215 
215 

265 
265 

310 
310 

390 
390 

435 
435 

NONMETROPOLITAN  COUNTIES 
St.  Croix 


IFF  1  BR  2  BR  3  BR  4  BR 

417   506  597   746  835 


-'-  IS  E!g%:r."s'i,-i'n:?  wr.'T^i  ?5:  ;s5  fsj~i;5-?4vsr;s  m  li  r.',r/5S  ;?:.nE.-rs5,iss— 


For  example, 
091191 


SCHEDULE  0 


FAIR  MARKET  RENTS  EOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM) 


PAGE  S5 


NON  METRO  STATE:  ALABAMA 

MSA:  Annlston.  AL 

MSA:  Birmingham,  AL 

MSA:  Columbus.  GA-AL 
':.     MSA:  Decatur.  AL 

MSA:  Dothan.  AL 

,MSA;  Florence.  AL  

'  MSA:  Gadsden,  AL 

MSA:  Huntsvllle.  AL 

MSA:  Mobile.  AL 

MSA:  Montgomery.  AL 

MSA:  Tuscaloosa.  AL 
EXCEPTION  COUNTY:  LIMESTONE- 
EXCEPTION  COUNTY:  MARSHALL 

NON  METRO  STATE:  ALASKA 

MSA :  Anchorage .  AK 
EXCEPTION  COUNTY:  KETCHIKAN 

NON  METRO  STATE:  ARIZONA 

MSA:  Phoenix.  AZ 
MSA:  Tucson.  AZ 
MSA:  Yuma.  AZ 

NON  METRO  STATE:  ARKANSAS 


MSA: 
MSA: 
MSA: 
MSA: 
MSA: 
MSA: 


AR 


Fayettevll le-Springdale, 

Fort  Smith.  AR-OK 

Little  Rock-North  Little  Rock. 

Memphis,  TN-AR-MS 

Pine  Bluff.  AR 

Texarkana.  TX-Texarkana,  AR 
EXCEPTION  COUNTY:  BENTON 
EXCEPTION  COUNTY:  LITTLE  RIVER 


AR 


NON  METRO  STATE:  CALIFORNIA 

PMSA:  Anaheim- Santa  Ana.  CA 

MSA:  Bakersfleld.  CA 

MSA:  Chlco.  CA 

MSA:  Fresno.  CA 

PMSA:  Los  Angeles -Long  Beach, 

MSA:  Merced.  CA 


CA 


SIK 

I6LE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

71 

82 

U 

83 

106 

116 

96 

106 

71 

82 

69 

78 

83 

90 

74 

83 

106 

116 

§4 

91 

•4 

90 

99 

112 

81 

89 

81 

89 

166 

166 

190 

190 

166 

175 

106 

136 

149 

177 

106 

149 

106 

136 

39 

44 

-66 

70 

36 

39 

56 

58 

98 

98 

28 

31 

lis 

130 

53 

55 

88 

99 

167 

219 

408 

408 

157 

240 

167 

219 

240 

271 

198 

333 

167 

219 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  G 


i 


091194 


IS 
z 

o 


00 


H 

S" 
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CB 

a. 
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«< 

CO 
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n 

B 

o* 
n 

1 

to 

0> 


58 

<D 

CD 

0) 
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SCHEDULE  D  -  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  HOUSING  PROGRAM) 

SINGLE       DOUBLE 
WIDE  SPACE    WIDE  SPACE 
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MSA: 

PMSA: 

PMSA: 

MSA: 

PMSA: 

MSA: 

MSA: 

MSA: 

PMSA: 

PMSA: 

MSA: 

PMSA: 

PMSA: 

MSA: 

PMSA: 

MSA: 

MSA 


CA 


CA 
CA 


Modesto.  CA 

Oakland.  CA 

Oxnard- Ventura, 

Redding.  CA 

Riverside-San  Bernardino. 

Sacramento,  CA 

Sal inas-Seaside-Monterey. 

San  Diego,  CA 

San  Francisco.  CA 

San  Oose.  CA 

Santa  Barbara-Santa  Marla-Lompoc.  CA 

Santa  Cruz.  CA 

Santa  Rosa-Petaluma. 

Stockton.  CA 

Val leJo-Falrf leld-Napa.  CA 

VI  sal ia-Tulare-PortervIl 1e. 

Yuba  City.  CA 


CA 


CA 


EXCEPTION  COUNTY:  SAN  LUIS  OBI 
NON  METRO  STATE:  COLORADO 


PMSA: 

MSA: 
PMSA: 

MSA: 

MSA: 

MSA: 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 


Boulder-Longmont .  CO 

Colorado  Springs.  CO 

Denver ,  CO 

Fort  Coll Ins-Loveland, 

Greeley.  CO 

Pueblo.  CO 


CO 


COUNTY: 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY : 


ALAMOSA 

ARCHULETA 

BACA 

BENT 

CHAFFEE 

CHEYENNE 

CLEAR  CREEK 

CONEJOS 

COSTILLA 

CROWLEY 

CUSTER 

DELTA 

DELORES 

EAGLE 

ELBERT 

FREMONT 

GARFIELD 

GILPIN 

GRAND 


250 
277 
253 
167 
168 
193 
240 
288 
297 
353 
197 
258 
258 
250 
269 
167 
167 
329 

N/A 

218 
157 
245 

149 
149 
149 
124 
149 
124 
124 
149 
124 
149 
124 
124 
124 
14S 
149 
149 
241 
124 
149 
241 
164 
149 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


271 

363 

384 

219 

275 

230 

302 

315 

3&7 

412 

302 

323 

310 

271 

307 

219 

219 

271 

N/A 

236 

177 

265 

167 

167 

167 

149 

167 

149 

149 

167 

149 

167 

149 

149 

149 

167 

167 

167 

271 

149 

167 

271 

189 

167 


091191 


< 
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o 


OB 
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» 

a* 
n 


70 
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SCHEDULE  0  -  FAIR  MARKET  RENTS  FOR  MANUFACTURED  HOME  SPACES  (SECTION  8  EXISTING  HdUSING  PROGRAM) 
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EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 


COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY: 
COUNTY: 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY: 
COUNTY: 
COUNTY ; 
COUNTY ; 


GUNNISON 

HINSDALE 

HUERFANO 

JACKSON 

KIOWA 

KIT  CARSON 

LAKE 

LA  PLATA 

LAS  ANIMAS 

LINCOLN 

LOGAN 

MESA 

MINERAL 

MOFFAT 

MONTEZUMA 

MONTROSE 

MORGAN 

OTERO 

OURAY 

PARK 

PHILLIPS 

PITKIN 

PROWERS 

RIO  BLANCO 

RIO  GRANDE 

ROUTT 

SAGUACHE 

SAN  JUAN 

SAN  MIGUEL 

SEDGWICK 

SUMMIT 

TELLER 

WASHINGTON 

YUMA 


NON  METRO  STATE:  CONNECTICUT 


PMSA:  Bridgeport -Mil ford. 

PMSA:  Bristol.  CT 

PMSA:  Oanbury.  CT 

PMSA:  Hartford.  CT 

PMSA:  Middletown.  CT 

PMSA:  New  Britain.  CT 

MSA:  New  Haven-Men den, 

MSA:  New  London-Norwich, 

PMSA:  Norwalk.  CT 


CT 


CT 
CT-RI 


SINGLE 
WIDE  SPACE 

149 

149 

124 

149 

124 

124 

149 

149 

124 

124 

124 

149 

124 

241 

149 

149 

124 

124 

149 

149 

124 

341 

124 

241 

124 

241 

124 

149 

149 

134 

241 

124 

124 

124 

167 

220 
1«7 
168 
181 
181 
181 
163 
158 
207 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


DOUBLE 
WIDE  SPACE 

167 

167 

149 

167 

149 

149 

167 

167 

149 

149 

149 

167 

149 

271 

167 

167 

149 

149 

167 

167 

149 

271 

149 

271 

149 

271 

149 

167 

167 

1'49 

371 

149 

149 

149 

167 

220 
167 
168 
181 
181 
181 
163 
155 
207 
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PMSA:  Stamford,  CT 
MSA:  Waterbury,  CT 

NON  METRO  STATE:  DELAWARE   . 

PMSA:  Wilmington,  DE-NJ-MO 

NON  METRO  STATE:  DIST.  OF  COLUMBIA 

MSA:  Washington,  DC-MD-VA 

NON  METRO  STATE:  FLORIDA 

MSA:  Bradenton.  FL 

MSA:  Daytona  Beach,  FL 
PMSA:  Fort  Lauderdale-Hollywood-Pompano  Beach,  FL 

MSA:  Fort  Myers-Cape  Coral,  FL 

MSA:  Fort  Pierce,  FL 

MSA:  Fort  Walton  Beach,  FL 

MSA:  Gainesville,  FL 

MSA:  Jacksonville,  FL 

MSA:  Lakeland-Winter  Haven,  FL 

MSA:  Melbourne-Tltusvll le-Pa?m  Bay.  FL 
PMSA:  Mlaml-Hlaleah.  FL 

MSA:  Naples,  FL 

MSA:  Ocala,  FL 

MSA:  Orlando,  FL 

MSA:  Panama  City,  FL 

MSA:  Pensacola,  FL 

MSA:  Sarasota,  FL 

MSA:  Tallahassee,  FL 

MSA:  Tampa-St.  Petersburg 

MSA:  West  Palm  Beach-Boca 
EXCEPTION  COUNTY:  BAKER 
EXCEPTION  COUNTY:  COLUMBIA 
EXCEPTION  COUNTY:  WAKULLA 

NON  METRO  STATE:  GEORGIA 


MSA:  Albany.  GA 

MSA:  Athens,  GA 

MSA:  Atlanta.  GA 

MSA:  Augusta.  GA-SC 

MSA:  Chattanooga,  TN-GA 

MSA:  Columbus,  GA-AL 

MSA:  Macon- Warner  Robins, 


Clearwater,  FL 
Raton-Del  ray  Beach,  FL 


SINGLE 
WIDE  SPACE 

207 
167 

"ft 
1-1;  I 
N/A 
202 

90 

130 

115 

187 

121 

87 

90 

90 

83 

90 

106 

148 

90 

90 

106 

90 

90 

121 

83 

121 

154 

81 

90 

II 


GA 


18 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  B 


DOUBLE 
WIDE  SPACE 

207 
167 

72 

148 

N/A 

202 

130 

lis 

187 

121 

87 

90 

90 

98 

90 

106 

148 

90 

90 

106 

90 

90 

121 

83 

121 

154 

95 

90 

95 

65 

61 
65 

110 
90 
83 

106 
64 
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MSA:  Savannah,  GA 
EXCEPTION  COUNTY:  BRYAN 
EXCEPTION  COUNTY:  TWIGGS 

NON  METRO  STATE:  HAWAII 
MSA:  Honolulu,  HI 

NON  METRO  STATE:  IDAHO 
MSA:  Boise  City.  ID 

NON  METRO  STATE:  ILLINOIS 
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PMSA: 
MSA: 
MSA: 

PMSA: 
MSA: 
MSA: 

PMSA: 
MSA: 

PMSA: 
MSA: 
MSA: 
MSA: 
MSA: 


Aurora-Elgin,  IL 

Bloomlngton-Normal ,  IL 

Champalgn-Urbana-Rantoul ,  IL 

Chicago,  IL 

Davenport -Rock  Island-Mollne. 

Decatur.  IL 

Jollet.  IL 

Kankakee,  IL 

Lake  County.  IL 

Peoria.  IL 

Rockford.  IL 

St.  Louis.  MO-IL 

Springfield,  IL 


lA-IL 


NON  METRO  STATE:  INDIANA 

MSA:  Anderson,  IN 

MSA:  Bloomlngton,  IN 

PMSA:  Cincinnati.  OH-KY-IN 

MSA:  Elkhart -Goshen,  IN 

MSA:  Evansvllle-Henderson,  IN-KY 

MSA:  Fort  Wayne,  IN 

PMSA:  Gary-Hamiitond,  IN 

MSA:  Indianapolis.  IN 

MSA:  Kokomo,  IN 

MSA:  Lafayette-West  Lafayette.  IN 

MSA:  Louisville.  KY-IN 

MSA:  Muncle.  IN 

MSA:  South  Bend-Mi shawaka,  IN 

MSA:  Terre  Haute,  IN 
EXCEPTION  COUNTY:  ADAMS 
EXCEPTION  COUNTY:  BLACKFORD 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  B 


SINGLE 

1 

'     DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

72 

83 

65 

65 

57 

63 

M/A 

N/A 

N/A 

N/A 

124 

124 

134 

156 

117 

126 

243 

262 

131 

131 

107 

107 

257 

274 

144 

151 

144 

144 

257 

274 

104 

104 

243 

262 

196 

215 

193 

205 

105 

121 

126 

134 

64 

83 

71 

71 

67 

67 

127 

133 

92 

92 

85 

90 

78' 

107 

124 

143 

100 

115 

92 

105 

86 

127 

90 

99 

68 

76 

105 

111 

67 

83 

64 

83 

72 

83 
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EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 


COUNTY : 
COUNTY : 
COUNTY : 
COUK/TY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 


GIBSON 

GRANT 

HENRY 

JAY 

MARSHALL 

RANDOLPH 

SULLIVAN 

VERMILLION 

WAYNE 

WELLS 


SINGLE 
WIDE  SPACE 


6il 
7b 


NON  METRO  STATE:  IOWA 


lA 


MSA:  Cedar  Rapids. 

MSA:  Davenport -Rock 

MSA:  Des  Moines,  I A 

MSA:  Dubuque,  I A 

MSA:  Iowa  City.  lA 

MSA:  Omaha,  NE-IA 

MSA:  Sioux  City.  lA-NE 

MSA:  Waterloo-Cedar  Falls. 


Island-Mol Ine,  lA-IL 


lA 


NON  METRO  STATE:  KANSAS 

MSA:  Kansas  City.  MO-KS 

MSA:  Lawrence,  KS 

MSA:  Topeka,  KS 

MSA:  Wichita.  KS 
EXCEPTION  COUNTY:  JEFFERSON 
EXCEPTION  COUNTY:  OSAGE 

NON  METRO  STATE:  KENTUCKY 

PMSA:  Cincinnati.  OH-KY-IN 

MSA:  Clarksvine-Hopklnsvllle,  TN-KY 

MSA:  Evansvll le-Henderson,  IN-KY 

MSA:  Huntington-Ashland.  WV-KY-OH 

MSA:  Lexington-Fayette.  KY 

MSA:  Louisville,  KY-IN 

MSA:  Owensboro.  KY 

NON  METRO  STATE:  LOUISIANA 


MSA:  Alexandria,  LA 
MSA:  Baton  Rouge.  LA 
MSA:  Houma-Thlbodaux, 


LA 


7] 
71 
7< 
7S 


7: 

it 

io6 
lis 

144 
123 
IIS 
11 

1(41 
1' 

^■\\ 

Ml 

1<>> 

n) 

III 

lOi 

III 
III 

■'I 

187 
13 
i« 
15 
19 

i 

14 

13 
E8 
E2 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


DOUBLE 
WIDE  SPACE 

S3 
83 
83 
83 
83 
83 
77 
77 
83 
83 

108 

134 
151 
131 
143 
131 
126 
111 
134 

100 

122 
103 
100 
110 
97 
97 

86 

133 
90 
90 
95 

113 
98 

109 

99 

98 

115 
96 
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MSA:  Lafayette,  LA 
MSA:  Lake  Charles.  LA 
MSA:  Monroe.  LA 
MSA:  New  Orleans.  LA 
MSA:  Shreveport,  LA 
EXCEPTION  COUNTY:  GRANT 
EXCEPTION  COUNTY:  WEBSTER 


NON  METRO  STATE:  MAINE 


MSA 
MSA 
MSA 
MSA 


Bangor,  ME 
Lew  is ton- Auburn. 
Portland,  ME 
Portsmouth-Dover -Rochester, 


ME 


^H-ME 


NON  METRO  STATE:  MARYLAND 


MSA 
MSA 
MSA 
MSA 
PMSA 


Baltlfflore,  MO 


Cumber  1  and , 
Hagerstown, 
Washington, 
W1 Imlngton, 
EXCEPTION  COUNTY: 


MO-WV 
MD 

DC-MD-VA 
DE-NJ-MO 
ST  MARYS 


NON  METRO  STATE:  MASSACHUSETTS 

PMSA:  Boston,  MA 

PMSA:  Brockton,  MA 

PMSA:  Fan  River,  MA-RI 

MSA:  Fitchburg-Leomlnster,  MA 

PMSA:  Lawrence-Haverhill.  MA-NH 

PMSA:  Lowell .  MA-NH 

-  MSA:  New  Bedfor^d,  MA 

PMSA:  Pawtucket-Woonsocket-Attleboro.  RI-MA 

MSA:  Ptttsfleld,  MA 

PMSA:  Salem-Gloucester.  MA 

MSA:  Springfield.  MA 

MSA:  Worcester.  MA 

NON  METRO  STATE:  MICHIGAN 


PMSA 
MSA 
MSA 

PMSA 
MSA 


Ann  Arbor,  MI 
Battle  Creek,  MI 
Benton  Harbor,  MI 
Detroit,  MI 
Flint.  Ml 


SINGLE 
WIDE  SPACE 


!I0 

<I6 

03 

M)3 

111 
|4 

'<IS 

'<lt 

1  a 

HI4 
48 

^111 

:   1 

■:i1 

:i>2 

''It 

SKIO 

•111 
"'» 
'  la 

':I4 
'<M 
'<I4 
•'\9 
"M 
118 
'■'9 

la 

':>« 

13 

lit 

:« 

7 

<i3 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  B 


DOUBLE 
WIDE  SPACE 

106 

113 

98 

119 

106 

95 

99 

170 

170 
112 
210 
170 

131 

211 
131 

201 
202 
148 
240 

1t1 

1t7 
173 
112 
134 
178 
178 
155 
184 
168 
187 
132 
118 

140 

187 
128 
140 
191 
183 
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MSA:  Grand  Rapids,  MI 

MSA:  Jackson.  MI 

MSA:  Kalamazoo,  MI 

MSA:  Lansing-East  Lansing,  MI 

MSA:  Muskegon,  MI 

MSA:  Saginaw-Bay  City-Midland,  MI 


EXCEPTION  COUNTV: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 


BARRY 
IONIA 
OCEANA 
SHIAWASSEE 
VAN  BUREN 


NON  METRO  STATE:  MINNESOTA 


MSA:  Duluth,  MN-WI 

MSA:  Fargo-Moorhead, 

MSA:  Mlnneapolls-St. 

MSA:  Rochester.  MN 

MSA:  St.  Cloud,  MN 


NO-MN 
Paul, 


MN-WI 


EXCEPTION  COUNTY:  POLK 

NON  METRO  STATE:  MISSISSIPPI 

MSA:  Blloxl -Gulf port.  MS 
MSA:  Jackson,  MS 
MSA:  Memphis,  IN-AR-MS 
MSA:  Pascagouls,  MS 
EXCEPTION  COUNTY:  STONE 

NON  METRO  STATE:  MISSOURI 

MSA:  Columbia,  MO 
MSA:  Joplln,  MO 
MSA:  Kansas  City.  MO-KS 
MSA:  St.  Joseph.  MO 
MSA:  St.  Louis.  MO-IL 
MSA:  Springfield,  MO 
EXCEPTION  COUNTY:  ANDREW 

NON  METRO  STATE:  MONTANA 

MSA;  Billings.  MT 
MSA:  Great  Falls.  MT 


EXCEPTION  COUNTY 
EXCEPTION  COUNTV 
EXCEPTION  COUNTY 


BEAVERHEAD 
BIO  HORN 
BLAINE 


SINGLE 
WIDE  SPACE 

IIS 
12< 
13S 
141 
H! 
134 

io: 

12< 
IK 
141 
13< 

»<t 

9! 
14;  I 
ai- 

130 
114 

1311 

•<l 
«ll 

lot 
«l 

•:i 
•'I 

?(► 

10  ► 

70 

10  > 

10 » 

10  > 

7  1 

•  I 

It  I 
l«r 

141 
14  1 

101 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


DOUBLE 
WIDE  SPACE 

124 
126 
136 
172 
117 
134 
120 
140 
112 
147 
130 

«0 

104 
161 
227 
130 
114 
186 

99 

118 

130 

98 

98 

99 

77 

108 
77 
122 
111 
121 
78 
108 

N/A 

208 
177 
167 
167 
124 
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EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 

EXCEPTION 


COUNTY : 

COUNTY : 

COUNTY: 

COUNTY : 

COUNTY: 

COUNTY : 

COUNTY: 

COUNTY: 

COUNTY : 

COUNTY: 

COUNTY : 

COUNTY : 

COUNTY: 

COUNTY: 

COUNTY: 

COUNTY : 

COUNTY: 

COUNTY : 

COUNTY: 

COUNTY: 

COUNTY: 

COUNTY : 

COUNTY : 

COUNTY : 

COUNTY : 

COUNTY : 

COUNTY : 

COUNTY; 

COUNTY; 

COUNTY; 

COUNTY ; 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 

COUNTY 


BROADWATER 

CARBON 

CARTER 

CHOUTEAU 

CUSTER 

DANIELS 

DAWSON 

DEER  LODGE 

FALLON 

FERGUS 

FLATHEAD 

GALLATIN 

GARFIELD 

GLACIER 

GOLDEN  VALLE 

GRANITE 

HILL 

JEFFERSON 

JUDITH  BASIN 

LAKE 

LEWIS+  CLARK 

LIBERTY 

LINCOLN 

MCCONE 

MADISON 

MEAGHER 

MINERAL 

MISSOULA 

MUSSELSHELL 

PARK 

PETROLEUM 

PHILLIPS 

PONDERA 

POWDER  RIVER 

POWELL 

PRAIRIE 

RAVALLI 

RICHLAND 
:  ROOSEVELT 
:  ROSEBUD 
:  SANDERS 
:  SHERIDAN 
;  SILVER  BOW 
:  STILLWATER 
:  SWEET  GRASS 
:  TETON 


SINGLE 
WIDE  SPACE 


149 

1^9 


1C6 
1(« 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


^9 

1(« 
K.9 
1-19 
(16 
'(« 
'.19 
'19 
(>6 
i)6 
1)6 
19 
<)6 
19 
)6 
19 
119 
IM 
119 
136 
119 
119 
1(9 
l«9 
149 
•  49 
t06 
106 
106 
149 
149 
106 
149 
106 
106 
149 
49 
06 
49 
06 
06 
06 


DOUBLE 
WIDE  SPACE 

167 

167 

124 

124 

167 

124 

167 

167 

124 

124 

167 

167 

124 

124 

124 

167 

124 

167 

124 

167 

167 

124 

167 

124 

167 

167 

167 

167 

167 

167 

124 

124 

124 

167 

167 

124 

167 

124 

124 

167 

167 

124 

167 

124 

124 

124 
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EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 


TOOLE 

TREASURE 

VALLEY 

WHEATLAND 

WIBAUX 

YL-ST-NT-PK 


NON  METRO  STATE:  NEBRASKA 


MSA 
MSA 
MSA 


L 1 nco In,  NE 
Omaha.  NE-IA 
Sioux  City,  lA-NE 


NH-ME 


NON  METRO  STATE:  NEVADA 

MSA:  Las  Vegas.  NV 
MSA:  Reno,  NV 

NON  METRO  STATE:  NEW  HAMPSHIRE 

PMSA:  Lawrence-Haverhill,  MA-NH 
PMSA:  Lowell.  MA-NH 

MSA:  Manchester,  NH 
PMSA:  Nashua.  NH 

MSA:  Portsmouth-Dover-Rochester. 

NON  METRO  STATE:  NEW  JERSEY 

MSA:  Allentown-Bethlehem-Easton.  PA-NJ 

MSA:  Atlantic  City.  NJ 

PMSA:  Bergen-Passaic.  NJ 

PMSA:  Jersey  City.  NJ 

PMSA:  Mlddlesex-Somerset-Hunterdon.  NJ 

PMSA:  Monmouth -Ocean.  NJ 

PMSA:  Newark.  NJ 

PMSA:  Philadelphia.  PA-NJ 

PMSA:  Trenton.  NJ 

PMSA:  Vlneland-Minvllle-Brldgeton.  NJ 

PMSA:  Wilmington.  DE-NJ-MO 

NON  METRO  STATE:  NEW  MEXICO 

MSA:  Las  Cruces,  NM 
MSA:  Albuquerque.  NM 
MSA:  Santa  Fe.  NM 
EXCEPTION  COUNTY:  SANDOVAL 


SINGLE 
WIDE  SPACE 

106 
149 
106 
106 
106 
149 

91 

124 
108 
111 

118 

250 
'  .    250 

133 

164 
164 
152 
187 
148 

137 

134 
211 
290 
282 
331 
253 
272 
233 
205 
181 
148 

110 

110 
124 
110 
118 


NOT£:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


DOUBLE 
WIDE  SPACE 

124 
167 
124 
124 
124 
167 

112 

131 
126 
111 

136 

279 
279 

148 

175 
175 
167 
187 
170 

137 

134 
211 
292 
282 
331 
306 
282 
233 
205 
181 
148 

128 

128 
144 
128 
134 


z 

p 

ss 
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NON  METRO  STATE:  NEW  YORK 

MSA:  Albany-Schenectaby-Troy.  NY 

MSA:  Binghamton,  NY 
PMSA:  Buffalo.  NY        •     . 

MSA:  Elm  Ira.  NY 

MSA:  Glens  Fa lis.  NY 

MSA:  Jamestown-Dunkirk,  NY 
PMSA:  Nassau-Suffolk.  NY 
PMSA:  New  York.  NY 
PMSA:  Niagara  Falls.  NY 
PMSA:  Orange  County,  NY 

MSA:  Poughkeepsle.  NY 

MSA:  Rochester.  NY 

MSA:  Syracuse,  NY 

MSA:  Ut lea-Rome.  NV 
EXCEPTION  COUNTY:  WESTCHESTER 

NON  METRO  STATE:  NORTH  CAROLINA 

MSA:  Asheville.  NC 

MSA:  Burl Ington,  NC 

MSA:  Charlotte-Gastonla-Rock  Hill 

MSA:  Fayettevllle.  NC 

MSA:  Greensboro--W1nston-Salem--H1gh  Point.  NC 

MSA:  Hickory-Morganton.  NC 

MSA:  Jacksonville.  NC 

MSA:  Raleigh-Durham.  NC 

MSA:  Wilmington.  NC 


NC-SC 


EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 


BRUNSWICK 
CURRITUCK 
HAYWOOD 
MADISON 


NON  METRO  STATE:  NORTH  DAKOTA 


MSA 
MS* 
MSA 


Bismarck.  ND 
Fargo-Moorhead.  ND-MN 
Grand  Forks.  NO 


NON  METRO  STATE:  OHIO 

PMSA:  Akron.  OH 

MSA:  Canton.  OH 

PMSA:  Cincinnati.  OH-KY-IN 

PMSA:  Cleveland.  OH 


SINGLE 
WIDE  SPACE 

160 

199 
119 
145 
127 
160 
309 
22S 
230 
138 
159 
303 
182 
147 
149 
269 

SB 


83 
61 
83 
8S 
8! 
S! 
SE 

fl: 

64 

101 

7' 


114 
1S3 

lai 
it 

Mt 

i:  r 
\;  t 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


DOUBLE 
WIDE  SPACE 

160 

199 

119 
145 
127 
160 
303 
287 
230 
138 
159 
303 
182 
147 
149 
269 

72 

98 
98 
98 
98 
98 
72 
72 
98 
98 
76 
101 
75 
76 

131 

179 
161 
152 

82 

121 

88 

133 

129 


< 

f 
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f 


90 

S. 
(D 

01 

m 

9 


09 
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MSA:  Columbus.  OH 

MSA:  Dayton-Sprlngf leld, 

PMSA:  Ham n ton-Mi ddletown 

MSA:  Huntington-Ashland, 

MSA:  Lima,  OH 

PMSA:  Loraln-Elyria,  OH 

MSA:  Mansfield.  OH 

MSA:  Parkersburg-Marletta. 

MSA:  Steubenvl  ne-Welrton. 

MSA:  Toledo.  OH 

MSA:  Wheeling.  WV-OH 

MSA:  Youngstown-Warren.  OH 


OH 

OH 
WV-KY-OH 


WV-OH 
OH-WV 


EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 


COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 


CHAMPAIGN 
OTTAWA 
PREBLE 
PUTNAM 
VAN  WERT 


NON  METRO  STATE:  OKLAHOMA 

MSA:  Enid.  OK 

MSA:  Fort  Smith,  AR-OK 

MSA:  Lawton,  OK 

MSA:  Oklahoma  City.  OK 

MSA:  Tulsa,  OK 
EXCEPTION  COUNTY:  LE  FLORE 
EXCEPTION  COUNTY:  MAYES 

NON  METRO  STATE:  OREGON 

MSA:  Eugene- Springfield.  OR 

MSA:  Medford.  OR 

PMSA:  Portland.  OR 

MSA:  Salem.  OR 

NON  METRO  STATE:  PENNSYLVANIA 

MSA:  A1 lentown-Bethlehem-Easton.  PA-NJ 

MSA:  Altoona,  PA 

PMSA:  Beaver  County.  PA 

MSA:  Erie.  PA 

MSA:  Harrlsburg-Lebanon-Carl Isle,  PA 

MSA:  Oohnstown.  PA 

MSA:  Lancaster.  PA 

PMSA:  Philadelphia.  PA-NJ 

PMSA:  Pittsburgh.  PA 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

115 

134 

88 

88 

103 

106 

96 

96 

115 

115 

138 

138 

108 

108 

96 

96 

86 

86 

145 

196 

88 

88 

108 

108 

82 

82 

100 

134 

82 

82 

82 

82 

82 

82 

81 

87 

81 

87 

36 

39 

82 

90 

84 

93 

90 

98 

35 

38 

81 

87 

158 

'        167 

186 

192 

158 

167 

212 

235 

186 

192 

95 

95 

134 

134 

124 

124 

95 

95 

124 

124 

141 

141 

124 

124 

128 

128 

233 

233 

99 

99 

? 


091191 


«;rHEnUIF  D  -  fair  market  rents  for  manufactured  home  spaces  (SECTION  8  EXISTING  HOUSING  PROGRAM) 


PAGE   6'' 


MSA:  Reading.  PA 

MSA:  Scranton--W11kes-Barre.  PA 

MSA:  Sharon,  PA 

MSA:  State  College.  PA 

MSA:  wn  1  lamsport.  PA 

MSA:  York,  PA 
EXCEPTION  COUNTY:  SUSQUEHANNA 

NON  METRO  STATE:  RHODE  ISLAND 

PMSA:  Fan  RWer.  MA-RI 

MSA:  New  London-Norwich.  CT-RI 

PMSA:  Pawtucket-Woonsocket-Attleboro. 

PMSA:  Providence,  RI 

NON  METRO  STATE:  SOUTH  CAROLINA 


RI-MA 


MSA:  Anderson.  SC 

MSA:  Augusta.  GA-SC 

MSA:  Charleston,  SC 

MSA:  Charlotte-Gastonla-Rock  Hill,  NC-SC 

MSA:  Columbia,  SC 

MSA:  Florence.  SC 

MSA:  Greenville-Spartanburg.  SC 

NON  METRO  STATE:  SOUTH  DAKOTA 

MSA:  Rapid  City,  SD 
MSA:  Sioux  Falls,  SD 

NON  METRO  STATE:  TENNESSEE 


MSA: 
MSA: 
MSA: 
MSA: 
MSA: 
MSA: 
MSA; 


Chattanooga.  TN-GA 

Clarksvll le-HopklnsvIl le.  TN-KY 

Jackson,  TN 

Johnson  CI ty-Klngsport-Br Istol .  TN-VA 

Knoxvllle.  TN 

Memphis,  TN-AR-MS 

Nashville.  TN 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

iRo 

128 

113 

95 

95 

95 

95 

95 

95 

128 

128 

95 

95 

148 

148 

1 

12 

112 

1' 

S5 

155 

1 

35 

155 

1 

35 

155 

■ff' 

65 

is 

fi5 

7 

90 

3 

83 

3 

98 

2 

83 

5 

65 

2 

72 

7 

114 

17 

114 

^' 

153 

i5 

65 

i7 

83 

13 

90 

>5 

65 

K> 

90 

t7 

72 

18 

98 

)8 

115 

NON  METRO  STATE:  TEXAS 

NON  METRO  STATE:  TEXAS 
MSA:  Abilene.  TX 
NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 


70 

70 
B1 


87 

87 
68 


I 

I 

X 

• 

• 


< 

is 

z 

o 


5 


H 

a" 
c 

CO 

a. 

03 

«< 

ip 

•a 

(0 

I 

a 
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Amar  i  Ho,  TX 
Austin.  TX 

Beaumont -Port  Arthur.  TX 
PMSA:  Brazoria,  TX 
MSA:  BrownsvH le-Harllngen,  TX 
Bryan-CoHege  Station.  TX 
Corpus  Chrlsti.  TX 


MSA: 
MSA: 
MSA: 


MSA: 
MSA: 


PMSA:  Dallas.  TX 

MSA:  El  Paso.  TX 
PMSA:  Fort  Worth-Arlington,  TX 
PMSA:  Galveston-Texas  City.  TX 
PMSA:  Houston.  TX 

MSA:  Kllleen-Temple,  TX 

MSA:  Laredo,  TX 

MSA:  Longv lew -Marsha 11 ,  TX 

MSA:  Lubbock.  TX 

MSA:  Mc  Allen-Edlnburg-Mlsslon,  TX 

MSA:  Midland.  TX 

MSA:  Odessa.  TX 

MSA:  San  Angel o,  TX 

MSA:  San  Antonio.  TX 

MSA:  Sherman-Oenlson,  TX 

MSA:  Texarkana.  TX-Texarkana.  AR 

MSA:  Tyler.  TX 

MSA:  Victoria.  TX 

MSA:  Waco.  TX 

MSA:  Wichita  Falls,  TX 
EXCEPTION  COUNTY:  CALLAHAN 
EXCEPTION  COUNTY:  CLAY 
EXCEPTION  COUNTY:  HOOD 
EXCEPTION  COUNTY:  dONES 
EXCEPTION  COUNTY:  WISE 

NON  METRO  STATE:  UTAH 


SINGLE 
WIDE  SPACE 

113 

103 

106 

113 

83 

103 

87 

81 

117 

81 

109 

11$ 

106 

72 

98 

112 

96 

115 

115 

98 

83 

90 

116 

»0 


MSA:  Provo-Orem, 
MSA:  Salt  Lake  C 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 


UT 

ity-Ogden, 
BEAVER 
BOX  ELDER 
CACHE 
CARBON 
DAGGETT 
DUCHESNE 
EMERY 
GARFIELD 
GRAND 


UT 


N/A 

149 
167 
1p6 
106 
106 
149 
106 
106 
149 
106 
149 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  b 


DOUBLE 
WIDE  SPACE 

119 

121 

121 

132 

98 

115 

115 

104 

133 

104 

122 

136 

115 

90 

112 

115 

115 

121 

121 

106 

98 

106 

130 

95 

87 

106 

72 

66 

70 

88 

66 

88 

N/A 

167 
186 
124 
124 
124 
167 
124 
124 
167 
124 
167 


g. 

9 
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z 

o 


5 


H 
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I 

(D 
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9 
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E. 

to 
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EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
eXCIPTION 
EXCIPTION 


COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY; 
COUNTY; 
COUNTY ; 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 


IRON 

JUAB 

KANE 

MILLARD 

MORGAN 

PIUTE 

RICH 

SAN  JUAN 

SANPETE 

SEVIER 

SUMMIT 

TOOELE 

UINTAH 

WASATCH 

WASHINOTON 

WAYNE 


NON  METRO  STATE:  VERMONT 


MSA:  Burl 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCIPTION 
EXCEPTION 


tngton, 
COUNTY: 
COUNTY : 
COUNTY; 
COUNTY; 
COUNTY ; 
COUNTY ; 
COUNTY 


VT 

CHITTENDEN 

FRANKLIN 

GRAND  ISLE 

ORANGE 

WASHINGTON 

WINDHAM 

WINDSOR 


TN-VA 


NON  METRO  STATE :  VIRGINIA 

MSA:  Charl0tt«sv111«.  VA 

MSA:  DanvHIe,  VA 

MSA:  Johnson  C1ty-K1ngsport-Brl8to1 

MSA:  Lynchburg.  VA 

MSA:  Norfolk-Vlpgtnl*  8»«ch-N»wport  News.  VA 

MSA:  R<chi«)n<»-P«t«r8burg.  VA 

MSA:  Roanoks.  VA 

MSA:  Washington.  DC-MO-VA 
EXCEPTION  COUNTY:  APPOMATTOX 
EXCEPTION  COUNTY:  CRAIG 

NON  METRO  STATE:  WASHINGTON 

MSA:  B«1Hngham,  WA 
MSA:  BP«m«rton.  WA 
MSA:  OlyiDpla.  WA 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

106 

124 

106 

124 

106 

124 

106 

124 

106 

124 

106 

124 

106 

124 

106 

124 

106 

124 

106 

124 

■ 

106 

124 

108 

120 

149 

167 

106 

134 

106 

134 

106 

124 

1*8 

180 

167 

191 

IN 

194 

148 

165 

187 

180 

119 

179 

171 

197 

308 

337 

3S1 

383 

93 

93 

93 

93 

93 

93 

90 

90 

83 

•3 

1*2 

132 

180 

130 

90 

90 

802 

202 

81 

81 

87 

87 

136 

188 

136 

176 

186 

176 

136 

176 

NOTE;  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  P 
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MSA:  Richland-Kennewlck-Pasco.  WA 

PMSA:  Seattle.  WA 

MSA:  Spokane,  WA 

PMSA:  Tacoma.  WA 

PMSA :  Vancouver ,  WA 

MSA:  Yakima,  WA 

NON  METRO  STATE:  WEST  VIRGINIA 


MSA: 
MSA: 
MSA: 
MSA: 
MSA: 
MSA: 


Charleston,  WV 
Cumberland.  MD-WV 
Huntington-Ashland,  WV-KY-OH 


Parkersburg-Marletta.  WV-OH 
Steubenvll le-Welrton.  OH-WV 
Wheeling,  WV-OH 

EXCEPTION  COUNTY:  BERKELEY 

EXCEPTION  COUNTY:  JEFFERSON 

EXCEPTION  COUNTY:  MORGAN 

EXCEPTION  COUNTY:  WIRT 

NON  METRO  STATE:  WISCONSIN 

MSA:  Appleton-Oshkosh-Neenah.  WI 

MSA:  Duluth.  MN-WI 

MSA:  Eau  Claire.  WI 

MSA:  Green  Bay.  WI 

MSA:  Janesvine-Belolt.  WI 
PMSA:  Kenosha.  WI 

MSA:  La  Crosse,  WI 

MSA:  Madison,  WI 
PMSA:  Milwaukee,  WI 

MSA:    MlnneapoHs-St.    Paul.    MN-WI 
PMSA:    Racine.    WI 

MSA:  Sheboygan,  WI 

MSA:  Wausau.  WI 

NON  METRO  STATE:  WYOMING 

MSA:  Casper.  WY 

MSA:  Cheyenne,  WY 
EXCEPTION  COUNTY:  ALBANY 
EXCEPTION  COUNTY:  BIG  HORN 
EXCEPTION  COUNTY:  CAMPBELL 
EXCEPTION  COUNTY:  CARBON 
EXCEPTION  COUNTY:  CONVERSE 
EXCEPTION  COUNTY:  CROOK 


SINGLE 
WIDE  SPACE 

186 
180 
149 
161 
198 
l{49 

nil 

fi5 
MS 
lis 
117 

ii9 

129 
9 
7 


If' 

100 


126 
92 
117 
123 
123 
140 
111 
185 
146 
214 
138 
100 
100 

N/A 

250 
149 
149 
149 
250 
260 
250 
149 


DOUBLE 
WIDE  SPACE 

186 
.  254 
167 
190 
217 
157 

90 

98 

131 

95 

95 

85 

87 

129 

129 

129 

87 

108 

134 
104 
127 
131 
131 
151 
121 
195 
156 
227 
145 
108 
108 

N/A 

271 
179 
179 
179 
271 
271 
271 
179 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  B 
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i 


EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 


COUNTY : 
COUNTY : 
COUNTY : 
COUNTY: 
COUNTY : 
COUNTY : 
COUNTY ; 
COUNTY ; 
COUNTY : 
COUNTY ; 
COUNTY 
COUNTY 
COUNTY 
COUNTY 
COUNTY 


FREMONT 

GOSHEN 

HOT  SPRINGS 

JOHNSON 

LARAMIE 

LINCOLN 

PARK 

PLATTE 

SHERIDAN 

SUBLETTE 

SWEETWATER 

TETON 

UINTA 

WASHAKIE 

WESTON 


SINGLE 
WIDE  SPACE 

250 
149 
149 
149 
149 
149 
149 
149 
250 
149 

*aio 

149 
«49 
149 


NOTE:    TO    IDENTIFY   COUNTIES    (AND   NEW   ENGLAND   TOWNS)    IN   EACH  MSA.    SEE    SCHEDULE   B 


•BRKPT   PRINTS 

IFR  Doc  91-23086  Filed  9-25-81;  8:45  am] 

BILUIM  OOOC  4t1«-M-C 


DOUBLE 
WIDE  SPACE 

271 
179 
179 
179 
179 
179 
179 
179 
271 
179 
2T1 
179 
179 
179 
179 


Thursday 
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Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

Silicone  Gel-Filled  Breast  Prostheses; 
Silicone  Inflatable  Breast  Prostheses: 
Patient  Risl(  Information;  Notice 
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Federal  Register  /  Vol.  56;  No.  187  /  Thurgday.  September  26.  199t  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  91N-0372] 

Silicone  Gel-Filled  Breast  Prosttieses; 
Silicone  Inflatable  Breast  Prostheses: 
Patient  Risk  Information 

agency:  Food  and  Drug  Administration, 

HHS. 

action;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
to  promote  the  dissemination  of 
information  on  rislcs  associated  with 
silicone  gel-filled  breast  prostheses  and 
silicone  inflatable  ("saline-filled") 
breast  prostheses  to  women  considering 
having  the  devices  implanted.  This 
notice  addresses  an  important  public 
health  issue  presented  by  the  continued 
marketing  and  implantation  of  these 
unapproved  devices.  FDA  has  identified 
significant  deficiencies  in  premarket 
approval  applications  for  silicone  gel- 
filled  breast  prostheses.  FDA  will  regard 
breast  prostheses  as  misbranded  under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  if  their  labeling  does  not 
provide  adequate  written  information  to 
patients  on  the  risks  associated  with 
these  devices.  Such  information  should 
be  written  so  as  to  be  easily 
comprehensible  to  most  patients  and 
should  be  provided  to  patients  prior  to 
scheduling  implantation,  so  that  patients 
have  sufficient  time  to  review  the 
information  and  discuss  it  with  their 
physicians.  To  satisfy  the  requirements 
of  the  act,  such  patient  risk  information 
must  set  out  the  known,  suspected,  and 
potential  risks  associated  with 
implantation  of  these  devices.  This 
notice  includes  suggested  patient  risk 
information  sheets  as  guidance. 
dates:  Effective  September  26. 1991;  to 
ensure  sufficient  time  for  printing  and 
dissemination  of  appropriate  risk 
information.  FDA  does  not  intend  to 
take  any  enforcement  action  under  the 
act  relating  to  this  notice  until  October 
28. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
|oseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration.  5600  Fishers 


Une.  Rockville.  MD  20857.  301-443- 
4874. 

SUPPLEMENTARY  INFORMATION:  Silicone 
gel-filled  breast  prostheses  and  saline- 
filled  breast  prostheses  are  medical 
devices  used  to  augment  or  reconstruct 
the  female  breast.  These  devices  are 
defined  in  §§  878.3530  and  878.3540  (21 
CFR  878.3530  and  878.3540).  FDA 
estimates  that  80  percent  of  these 
devices  are  used  in  augmentation,  while 
the  remaining  20  percent  are  used  for 
reconstruction  following  mastectomy. 
Approximately  150,000  women  undergo 
surgery  for  augmentation  or 
reconstruction  each  year. 

FDA  has  required  that  manufacturers 
of  silicone  gel-filled  breast  prostheses 
submit  data  on  the  safety  and 
effectiveness  of  their  devices,  and  FDA 
is  currently  in  the  process  of  reviewing 
the  data  submitted  by  several 
manufacturers.  FDA  has  identified 
significant  deficiencies  in  premarket 
approval  applications  for  these  devices. 
By  early  January  1992.  FDA  will  issue  its 
decisions  on  whether  to  approve  these 
products  for  continued  marketing.  FDA 
has  announced  its  intent  to  require 
manufacturers  of  saline-filled  breast 
prostheses  to  submit  safety  and 
effectiveness  data  also  (54  FR  550  at  551. 
January  6, 1989). 

Pending  completion  of  FDA's  review 
of  the  safety  and  effectiveness  data  for 
breast  prostheses,  the  agency  believes 
that  it  is  crucial  for  women 
contemplating  implantation  to  be 
provided  with  information  on  the 
known,  suspected,  and  potential  risks 
associated  with  these  devices.  FDA  has 
received  reports  that  women 
considering  implantation  are  not 
receiving  the  information  they  need  to 
make  informed  decisions  about  whether 
to  undergo  implantation. 

Because  breast  prostheses  are 
implanted  at  the  patient  s  own  choosing 
after  breast  cancer  surgery  or  for 
cosmetic  purposes,  it  is  of  particular 
concern  to  FDA  that  patients  receive  all 
of  the  information  pertinent  to  their 
decision.  Indeed,  both  physicians  and 
women  considering  implants  are  entitled 
to  disclosure  by  implant  manufacturers 
of  information  on  known,  suspected,  and 
potential  risks  associated  with  breast 
implants. 


The  information  that  is  currently 
available  on  possible  risks  does  not 
warrant  removing  the  implants, 
especially  considering  that  any  surgical 
procedure  carries  a  risk  of  its  own. 
Nonetheless,  a  woman  who  is  concerned 
about  the  possible  risks  or  who  is 
experiencing  problems  she  thinks  are 
associated  with  her  implants  should 
consult  with  her  doctor  to  decide  what 
is  best  in  her  case. 

It  is  FDA's  position  that  a 
manufacturer  misbrands  a  breast 
prosthesis  under  section  502(a)  of  the 
act  because  its  labeling  fails  to  contain 
facts  material  to  the  consequences  of  its 
use,  unless  the  labeling  provides 
patients  with  patient  risk  information, 
written  so  as  to  be  easily 
comprehensible  to  most  patients,  that 
adequately  addresses  the  nature  of  the 
device  and  its  known,  suspected,  and 
potential  risks.  In  the  interests  of 
patients,  physicians  also  should  take  an 
active  role  in  helping  patients  to  make 
informed  decisions  by  providing  them 
with  timely  information.  FDA  believes 
that  the  physician  with  his  or  her 
expertise  and  specific  knowledge  of 
each  patient's  particular  condition  is  the 
best  person  to  provide  risk  information 
to  patients  and  to  discuss  with  patients 
the  relative  risks  and  benefits,  which 
may  vary  depending  on  the  condition  for 
which  the  implant  is  used. 

FDA  is  making  available  to 
manufacturers  patient  risk  information 
sheets  on  silicone  gel-filled  and  saline- 
filled  breast  prostheses.  Manufacturers 
may  print  these  and  send  them  to 
physicians  so  that  they  can  provide 
them  to  patients.  These  sheets  include 
the  type  of  information  that  FDA 
believes  is  required  to  prevent  a  breast 
prosthesis  from  being  misbranded.  They 
are  provided  for  guidance  only.  The  text 
of  these  sheets  is  printed  at  the  end  of 
this  document. 

Copies  of  these  patient  risk 
information  sheets  are  available  from 
the  Food  and  Drug  Administration, 
Office  of  Consumer  Affairs  (HFE-88), 
5600  Fishers  Lane,  Rockville,  MD  20857. 
301^143-5006. 

Dated:  September  20, 1991. 
David  A.  Kessler. 
Commissioner  of  Food  and  Drugs. 
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Silicone  Gel-HUed  Breast  Implants 

The  Food  and  Drug  Administration 
believes  that  a  patient  considering 
silicone  gel-fllled  breast  implants  should 
receive  the  following  information  about 
the  possible  risks  involved.  The  patient 
should  receive  the  information  before 
surgery  is  scheduled,  so  that  she  has 
time  to  review  the  material  and  discuss 
it  with  her  doctor.  Each  woman,  with 
her  doctor's  help,  must  decide  whether 
she  is  willing  to  accept  the  risks  in  order 
to  achieve  the  expected  benefits,  which 
may  vary,  depending  on  the  condition 
for  which  the  implant  is  used. 

In  addition  to  posing  the  genera!  risks 
associated  with  any  surgical  procedure 
(infection,  delayed  wound  healing,  etc.), 
silicone  gel-filled  breast  implants  have 
certain  specific  risks.  Including: 

•  Capsular  contracture.  The  scar 
tissue  that  normally  forms  around  the 
implant  can  tighten  and  squeeze  the 
implant.  This  can  cause  unnatural 
firmness,  pain  and,  in  severe  cases,  a 
misshapen  appearance. 


•  Calcium  deposits  in  the  tissue 
around  the  implant.  This  too  can  cause 
hardening  and  pain. 

•  Rupture  of  the  implant.  The  implant 
can  break  due  to  injury  or  normal  wear 
over  time,  releasing  the  silicone  gel 
filling. 

•  Changes  in  nipple  and  breast 
sensation.  There  can  be  increased  or 
decreased  sensation,  which  can  be 
temporary  or  permanent 

•  Interference  with  mammography. 
The  implant  can  interfere  with  the 
detection  of  early  breast  cancer  through 
mammography  because  it  can  "hide" 
suspicious  lesions  in  the  breast.  This 
makes  it  difficult  to  perform 
mammography  and  to  interpret  the 
results. 

Although  they  may  occur  in  only  a 
small  percentage  of  patients,  some  of 
these  adverse  effects,  such  as  capsular 
contracture,  calcium  deposits  and 
rupture,  can  require  removing  the 
implants. 

In  addition  to  these  known  risks,  there 
are  unanswered  questions  about 
silicone  gel-filled  breast  implants.  For 
example,  even  if  the  implant  does  not 


rupture,  tiny  amounts  of  the  gel  filling 
can  gradually  escape  from  the  implant 
and  may  migrate  to  other  parts  of  thp 
body.  It  is  unknown  whether  this  is 
harmful  to  health  in  the  long  run. 
Questions  have  been  raised  about 
whether  the  escaped  gel  might  cause 
autoimmune  diseases  such  as  lupus, 
scleroderma  and  rheimiatoid  arthritis  in 
some  women,  or  whether  it  might 
increase  the  risk  of  cancer.  There  is  no 
scientific  evidence  at  present  that 
women  with  breast  implants  have  an 
increased  risk  of  these  diseases,  but  the 
possibility  cannot  be  ruled  out.  FDA  has 
required  the  manufacturers  of  silicone 
gel-filled  breast  implants  to  submit  data 
to  answer  these  questions.  (In  contrast 
to  the  silicone-gel  filled  breast  implants, 
saline-filled  implants  contain  only  salt 
water,  so  any  risk  that  might  be  related 
to  the  gel  would  not  occ\u  with  these 
products.  But  since  both  types  of 
implants  have  a  silicone  rubber 
envelope,  an  increased  risk  of 
autoiounune  diseases  or  cancer  is 
possible  even  for  the  saline-filled 
implants.) 
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Saline-Filled  Breast  Implants 

The  Food  and  Drug  Administration 
believes  that  a  patient  considering 
saline-niled  breast  implants  should 
receive  the  following  information  about 
the  possible  risks  involved.  The  patient 
should  receive  the  information  before 
surgery  is  scheduled,  so  that  she  has 
time  to  review  the  material  and  discuss 
it  with  her  doctor.  Each  woman,  with 
her  doctor's  help,  must  decide  whether 
she  is  willing  to  accept  the  risks  in  order 
to  achieve  the  expected  benefits,  which 
may  vary,  depending  on  the  condition 
for  which  the  implant  is  used. 

In  addition  to  posing  the  general  risks 
associated  with  any  surgical  procedure 
(infection,  delayed  wound  healing,  etc.). 
saline-filled  breast  implants  have 
certain  specific  risks,  including: 

•  Capsular  contractiu^.  The  scar 
tissue  that  normally  forms  around  the 
implant  can  tighten  and  squeeze  the 
implant.  This  can  cause  unnatural 
firmness,  pain  and,  in  severe  cases,  a 
misshapen  appearance. 


•  Calcium  deposits  in  the  tissue 
around  the  implant.  This  too  can  cause 
hardening  and  pain. 

•  Rupture  of  the  implant.  The  implant 
can  break  due  to  injury  or  normal  wear 
over  time,  releasing  the  saline  solution 
(salt  water)  filUng.  Rupture  may  be  more 
likely  to  occur  with  saline-filled 
implants  than  with  the  silicone  gel-filled 
type.  When  a  saline-filled  implant 
ruptures,  it  usually  deflates  quickly  and 
requires  removal. 

•  Changes  in  nipple  and  breast 
sensation.  There  can  be  increased  or 
decreased  sensation,  which  can  be 
temporary  or  permanent. 

•  Interference  with  mammography. 
The  implant  can  interfere  with  the 
detection  of  early  breast  cancer  through 
mammography  because  it  can  "hide" 
suspicious  lesions  in  the  breast.  This 
makes  it  difficult  to  perform 
mammography  and  to  interpret  the 
results. 

Although  they  may  occur  in  only  a 
small  percentage  of  patients,  some  of 
these  adverse  effects,  such  as  capsular 
contracture,  calcium  deposits  and 


rupture,  can  require  removing  the 
implants. 

In  addition  to  these  known  risks,  there 
are  unanswered  questions  about  saline- 
filled  breast  implants.  For  example, 
questions  have  been  raised  about 
whether  these  devices  might  cause 
autoimmune  diseases  such  as  lupus, 
scleroderma  and  rheumatoid  arthritis  in 
some  women,  or  whether  they  might 
increase  the  risk  of  cancer.  There  is  no 
scientific  evidence  at  present  that 
women  with  either  silicone  gel-fiUed  or 
saline-filled  breast  implants  have  an 
increased  risk  of  these  diseases,  but  the 
possibility  cannot  be  ruled  out. 
(Because,  unlike  silicone  gel-filled  breast 
implants,  the  saline-filled  implants 
contain  only  salt  water,  any  risk  that 
might  be  related  to  the  gel  would  not 
occur  with  this  product.  But  since  both 
types  of  implants  have  a  silicone  rubber 
envelope,  an  increased  risk  of 
autoimmune  diseases  or  cancer  is 
possible  even  for  the  saline-filled 
implants.) 

[PR  Doc.  81-23195  Filed  9-25-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  101»-AA24 

Migratory  Bird  Hunting;  Final 
Frameworks  for  Late-Season 
Migratory  Bird  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  This  rules  prescribes  final 
late-season  frameworks  from  which 
states  may  select  season  dates,  limits, 
and  other  options  for  the  1991-92 
migratory  bird  hunting  season.  These 
late  seasons  include  most  waterfowl 
seasons,  the  earliest  of  which  generally 
commence  on  or  about  October  1, 1991. 
The  effects  of  this  final  rule  are  to    ' 
facilitate  the  selection  of  hunting 
seasons  by  the  states  to  further  the 
annual  establishment  of  the  late-season 
migratory  bird  hunting  regulations.  State 
selections  will  be  published  in  the 
Federal  Register  as  amendments  to 
§§  20.104  through  20.107  and  §  20.109  of 
Title  50  CFR  Part  20. 
EFFECTIVE  DATE:  September  26,  1991. 

ADDRESSES:  Season  selections  from 
states  are  to  be  mailed  to:  Director 
(FWS/MBMO),  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
room  634-ArHngton  Square, 
Washington,  DC  20240.  Comments 
received  are  available  for  public 
inspection  during  normal  business  hours 
in  room  634,  Arlington  Square  Building, 
4401  N.  Fairfax  Drive,  Ariington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT 
Thomas  J.  Dwyer,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  room  634-Arlington  Square, 
Washington,  DC  20240,  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  . 

Regulations  Schedule  for  1991 

On  March  6. 1991,  the  Service 
published  for  public  comment  in  the 
Federal  Register  (56  FR  9462]  a  proposal 
to  amend  50  CFR  20,  with  comment 
periods  ending  July  25, 1991,  for  early- 
season  proposals,  and  September  6, 
1991,  for  late-season  proposals.  A 
supplemental  proposed  rulemaking  for 
both  early  and  late  hunting  season 
frameworks  appeared  in  the  Federal 
Register  dated  May  31, 1991  (56  FR 
24984).  On  June  20,1991,  a  public  hearing 
was  held  in  Washington,  DC,  as 
announced  in  the  Federal  Register  of 
March  6  (56  FR  9462)  and  May  31  (56  FR 


24984).  1991.  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
Proposed  hunting  regulations  were 
discussed  for  these  species  and  for  other 
early  seasons.  On  July  15, 1991.  the 
Service  published  in  the  Federal 
Register  (56  FR  32264]  a  third  document 
in  the  series  of  proposed,  supplemental, 
and  final  rulemaking  documents  which 
dealt  specifically  with  proposed  early- 
season  frameworks  for  the  1991-fl2 
season.  On  August  2, 1991,  a  pubhc 
hearing  was  held  in  Washington.  DC  as 
announced  in  the  Federal  Register  of 
March  6  (56  FR  9462),  May  31  (56  FR 
24984),  and  July  15  (56  FR  32275).  1991,  to 
review  the  status  of  waterfowL 
Proposed  hunting  regulations  were 
discussed  for  these  late  seasons.  On 
August  21. 1991,  the  Service  published  a 
fourth  document  (56  FR  41808) 
containing  final  frameworks  for  early 
migratory  bird  hunting  seasons  from 
which  wildlife  conservation  agency 
officials  from  the  states,  Puerto  Rico, 
and  the  Virgin  Islands  selected  early- 
season  hunting  dates,  hours,  areas,  and 
limits  for  1991-92.  The  fifth  document  in 
the  series,  published  August  26, 1991,  in 
the  Federal  Register  (56  FR  42198),  dealt 
specifically  with  proposed  frameworks 
f6r  the  1991-^2  late-season  migratory 
bird  hunting  regulations.  On  August  29. 
1991,  the  Service  published  in  the 
Federal  Register  (56  FR  42806)  a  sixth 
document  consisting  of  a  final  rule 
amending  Suopart  K  of  Title  50  CFR  part 
20  to  set  hunting  seasons,  hours,  areas, 
and  limits  for  early  seasons.  This 
document,  which  establishes  final 
frameworks  for  late-season  migratory 
bird  hunting  regulations  for  the  1991-92 
season,  is  the  seventh  in  the  series. 

Review  of  Comments  and  the  Service's 
Response 

Public  hearing  and  written  comments 
received  through  September  6. 1991. 
relating  to  proposed  late-season 
frameworks  are  discussed  and 
addressed  here.  These  late-season 
comments  are  sununarized  and 
discussed  in  the  order  used  in  the  March 
6, 1991,  Federal  Register  (56  FR  9462). 
Only  the  numbered  items  pertaining  to 
late  seasons  for  which  comments  were 
received  are  included. 

General 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
no  change  in  shooting  hours. 

Public  Hearing  Comments:  Mr.  Frank 
Anderson,  representing  the  Concerned 
Coastal  Sportsman's  Club  of 
Massachusetts,  the  Andover 
Sportsman's  Club,  the  Hudson  River 
Waterfowl  Protection  Association,  and 
the  New  Jersey  Waterfowler's 


Association,  supported  the  Service's 
proposal  for  shooting  hours.  Mr.  Wayne 
Pacelle,  representing  the  Fund  For 
Animals,  opposed  presunrise  shooting 
hours.  Dr.  RoUin  Sparrowe,  representing 
the  Wildlife  Management  Institute, 
supported  the  Service's  proposed 
frameworks. 

Written  Comments:  Organizations  in 
Massachusetts  and  New  York  and  two 
individuals  in  Massachusetts  supported 
the  proposed  shooting  hours  of  one-half 
hour  before  sunrise  to  sunset  for  all 
seasons,  unless  otherwise  specified.  An 
individual  in  Louisiana  supported 
shooting  hours  beginning  at  one-half 
hour  before  sunrise,  but  suggested 
eliminating  afternoon  hunting  to  reduce 
"double-tripping".  The  Humane  Society 
of  the  United  States  opposed  presunrise 
shooting  hours. 

Service  Response:  The  Service 
recognizes  the  general  support  for  the 
proposed  frameworks,  including  the 
proposed  shooting  hours.  The  Service 
believes  that  there  is  sufficient  evidence 
to  demonstrate  that,  for  most  seasons, 
shooting  hours  beginning  at  one-half 
hour  before  sunrise  do  not  contribute 
significantly  to  the  harvest  of  nontarget 
species  or  illegal  kill.  Consistent  with 
the  Service's  long-term  strategy  for 
shooting  hours,  published  in  the 
September  21, 1990,  Federal  Register  (at 
55  FR  38901],  the  frameworks  herein 
provide  for  shooting  hours  of  one-half 
hour  before  sunrise  to  sunset,  unless 
otherwise  specified. 

Regarding  the  suggestion  to 
discontinue  afternoon  hunting,  the 
Service  notes  that  half-day  shooting  is  a 
management  technique  used  in  some 
areas  to  hold  birds  in  order  to  prolong 
and  increase  harvest  opportunities. 
ITiere  is  a  small,  unknown  number  of 
hunters  who  practice  "double-tripping"; 
some  of  these  would  continue  this 
practice  during  morning-only  hunting  as 
well.  It  is  doubtful  that  the  effect  of 
morning-only  hunting  on  reducing 
"double-tripping"  could  be  measured  or 
that  it  would  offset  the  otherwise 
increased  harvest  opportunity. 

1.  Ducks 

A.  General  Harvest  Strategy: 

Public  Hearing  Comments:  Mr. 
Douglas  B.  Inkley,  representing  the 
National  Wildlife  Federation, 
recommended  that  most  frameworks  be 
similar  to  those  of  last  year.  Mr.  Jim 
Phillips  suggested  that  the  Service 
reduce  both  hunter  numbers  and 
harvest.  Mr.  John  M.  Anderson,  .   . 

representing  the  National  Audubon 
Society,  indicated  that  duck  populations 
remain  well  below  objective  levels 
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identified  in  the  North  American 
Waterfowl  Management  Plan,  and 
essentially  the  same  restrictive 
regulations  as  were  in  place  last  year 
should  be  adopted  this  year. 

Written  Comments:  A  member  of 
Congress  from  New  Jersey  indicated 
that  conditions  in  the  Atlantic  Flyway 
would  seem  to  argue  for  increasing 
hunting  opportunities.  Many  of  the 
written  comments  received  regarding 
other  frameworks  for  ducks  also 
indicated  that  the  harvest  is  not 
properly  distributed  and  that  the  Service 
should  manage  the  Atlantic  Flyway 
separately  from  the  other  Flyways. 

Service  Response:  The  Service 
xoncurs  with  the  recommendations  to 
continue  the  restrictive  harvest 
strategies  used  in  recent  years.  Because 
most  duck  populations  remain  at  levels 
below  both  long-term  averages  and  the 
population  objectives  in  the  North 
American  Waterfowl  Management  Plan, 
the  Service  believes  that  restrictive 
regulations  should  be  continued  until  a 
strong  recovery  in  duck  numbers  is 
evident.  Therefore,  the  frameworks 
contained  herein  do  not  differ 
substantially  from  those  in  effect  during 
1990-gi. 

The  Service  also  believes  that 
liberalized  frameworks  in  the  Atlantic 
Flyway  are  not  warranted  without 
proper  consideration  for  ducks  derived 
from  all  breeding  areas.  Although  some 
areas  of  the  Flyway  receive  the  majority 
of  their  birds  from  eastern  Canada  and 
northeastern  United  States,  the  harvest 
of  these  populations  cannot  be  managed 
independently  from  those  derived  from 
the  surveyed  areas  until  improved 
databases  are  obtained  in  the  eastern 
production  areas  and  some  management 
decisions  regarding  goals  and  objectives 
have  been  developed. 

B.  Framework  Dates: 

Council  Recommendations:  The 
Atlantic  Flyway  Council  and  the  Upper 
and  Lower  Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Council  recommended  framework  dates 
of  October  1  through  January  20,  and 
that  these  dates  remain  fixed  and  not  be 
used  for  management  purposes  on  an 
annual  basis. 

The  Central  Flyway  Council 
recommended  that  framework  dates  be 
the  Saturday  nearest  October  1  to  the 
Sunday  nearest  January  20.  The  Council 
does  not  favor  using  framework  dates  as 
a  means  of  regulating  duck  harvest. 

The  Pacific  Flyway  Council 
recommended  that  the  framework  dates 
for  the  upcoming  season  be  October  5 
through  January  5,  essentially  no  change 
from  last  year. 


Public  Hearing  Comments:  Mr.  Bobby 
G.  Alexander,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  requested  that 
framework  dates  be  the  Saturday 
nearest  October  1  to  the  Sunday  nearest 
January  20  and  not  be  used  annually  to 
regulate  harvest.  Mr.  Douglas  B.  Inkley, 
representing  the  National  Wildlife 
Federation,  opposed  extending  the 
season  later  into  January  or  earlier  into 
October. 

Written  Comments:  The  Florida  Game 
and  Freshwater  Fish  Commission 
opposed  the  proposed  framework 
closing  date  of  January  5  because  they 
believe  it  to  be  overly  restrictive.  They 
prefer  January  12  as  a  framework 
closing  date.  A  local  organization  and 
two  individuals  in  Mississippi  requested 
that  the  framework  closing  date  for 
ducks  be  January  20  and  that 
frameworks  not  be  treated  as  annual 
regulations.  An  individual  in  Louisiana 
requested  that  both  framework  opening 
and  closing  dates  be  Uberalized.  Seven 
individuals  in  California  requested  that 
the  framework  closing  date  in  Southern 
California  be  extended  to  January  15  or 
later.  The  Humane  Society  of  the  United 
States  requested  that  the  framework 
opening  date  be  delayed  for  2  more 
weeks  in  northern  states. 

Service  Response:  Framework  dates 
for  the  1991-92  duck  season,  October  5 
through  January  5,  are  essentially 
unchanged  from  the  1988-89, 1989-90, 
and  1990-91  seasons.  The  Service  did 
not  complete  its  review  of  framework 
dates  in  time  for  the  development  of  the 
regulations  for  the  1991-92  duck  season. 
However,  the  Service  will  complete  its 
review  and  will  distribute  it  to  the 
Flyway  Council  Technical  Sections  in 
time  for  their  winter  meetings.  The 
Service  again  solicits  technical 
information  useful  for  this  review  from 
the  states  and  Flyway  Councils. 

C.  Season  Length 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
a  35-day  season  for  most  ducks;  but 
recommended  a  30-day  season  for  black 
ducks  and  an  11-day  season  for 
canvasback.  The  Upper  and  Lower 
Region  Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  a  30-day  season.  The 
Central  Flyway  Council  recommended 
no  change.  The  Pacific  Flyway  Council 
recommended  increasing  the  season 
length  from  59  to  60  days,  to  allow 
Pacific  Flyway  states  with  2-way  splits 
to  open  on  a  Saturday  and  close  on  a 
Sunday  during  both  segments. 

Public  Hearing  Comments:  Mr.  John 
M.  Anderson,  representing  the  National 
Audubon  Society,  recommended  that  the 


pintail  season  be  reduced  to  16  days 
which  could  include  3  weekends  in  the 
Pacific  Flyway  and  9  days  which  could 
include  2  weekends  in  the  Central. 
Mississippi,  and  Atlantic  Flyways.  Mr. 
Frank  Anderson,  representing  the 
Concerned  Coastal  Sportsman's  Club  of 
Massachusetts,  the  Andover 
Sportsman's  Club,  the  Hudson  River 
Waterfowl  Protection  Association,  and 
the  New  Jersey  Waterfowler's 
Association,  requested  a  35-day  duck 
season. 

Written  Comments:  The  Florida  Game 
and  Freshwater  Fish  Commission 
supported  the  proposed  30-day  season 
in  the  Atlantic  Flyway.  Organizations  in 
Tennessee  and  New  York  requested  a 
40-day  season.  An  individual  in 
Minnesota  remarked  that  all  states  in 
the  Mississippi  Flyway  should  be 
provided  with  the  same  number  of  days. 
Two  individuals  in  Massachusetts 
requested  35-day  seasons,  two 
individuals  in  California  requested  75- 
day  seasons  when  populations  recover, 
while  an  individual  in  Washington 
requested  an  extended  season  on  diving 
ducks. 

Service  Responses:  The  Service 
believes  that  longer  seasons  are  not 
warranted  in  any  flyway  during  the 
1991-92  season,  because  most  duck 
populations  remain  at  levels  below  long- 
term  averages. 

The  Service  believes  that  increasing 
the  season  length  on  ducks  to  35  days  in 
the  Atlantic  Flyway  is  not  warranted 
This  was  discussed  under  item  1.  Ducks, 
a.  General  Harvest  Strategy.  The 
Service  supports  the  continuation  of 
harvest  restrictions  on  black  ducks. 

D.  Closed  Seasons 

Public  Hearing  Comments:  Mr. 
Douglas  B.  Inkley,  representing  the 
National  Wildlife  Federation,  urged  a 
complete  closure  on  pintails,  noting  both 
the  marked  decline  in  and  poor 
recruitment  to  the  population,  and  he 
supported  retaining  the  closure  until  the 
population  has  sufficiently  recovered. 
Mr.  John  Grandy,  representing  the 
Humane  Society  of  the  United  States, 
recommended  a  closed  season  on 
pintails  and  on  all  ducks  wherever 
pintails  occur  in  significant  numbers. 
Mr.  Wayne  Pacelle,  representing  the 
Fund  for  Animals,  suggested  a  complete 
closure  for  the  hunting  of  black  ducks 
and  pintails,  if  the  hunting  seasons  for 
all  duck  species  are  not  closed. 

Written  Comments:  The  Humane 
Society  of  the  United  States  requested 
closed  seasons  for  all  ducks,  but 
especially  for  mallards,  pintails,  black 
ducks,  redheads,  and  canvasbacks.  An 
individual  in  Nevada  requested  a  closed 


49106     Federal  Register  /  Vol.  56.  No.  167  /  Thursday.  September  26.  1991  /  Rules  and  Regulations 


UMI 


season  for  pintails.  Ducks  Unlimited 
remarked  that  a  closed  season  was  not 
warranted  for  pintails  at  this  time,  while 
the  Wildlife  Management  Institute 
remarked  that  a  closed  season  on 
pintails  may  be  necessary  next  year  if 
the  population  declines  further. 

Service  Response:  The  Service 
considered  the  option  of  a  nationwide 
closure  on  duck  bunting  in  the 
Environmental  Assessment,  "Waterfowl 
Hunting  Regulations  for  1991".  Due  to 
any  compensatory  mortahty  that  might 
occur  and  the  extremely  small 
proportion  of  the  total  mortality  that 
occurred  form  hunting  in  1990  and  will 
likely  occur  from  hunting  in  1991,  few 
additional  duclcs  would  be  added  to  the 
1992  breeding  population  with  a  closed 
season.  A  closed  season  would 
eliminate  most  of  the  revenue  that  is 
currently  received  from  license  and 
stamp  sales,  as  well  as  eliminate 
private-landowner  incentives  to 
maintain  habitat  The  Service  wiU 
continue  the  restrictive  regulations  of 
recent  years.  As  further  protection,  the 
Service  may  institute  specific  closures  if 
the  need  arises.  Numbers  of  black  ducks 
appear  to  have  increased  slightly  in 
recent  years,  and  the  Service  believes  a 
limited  harvest  is  warranted.  Because  of 
the  very  low  harvest  rates  of  recent 
years  and  because  of  prospects  for 
improved  pintail  breeding  habitat  and  a 
consequent  improvement  in  the  status  of 
this  species  in  1992,  the  Service  believes 
that  frameworks  governing  the  take  of 
pintails  should  remain  unchanged  from 
those  of  last  year.  However,  if  the  status 
of  pintails  does  not  improve  in  1992,  the 
Service  likely  will  institute  further 
restrictions. 

E.  Bag  Limits 

Council  Recommendations:  The 
Atlantic  Flyway  Council  and  the  Upper 
and  Lower  Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Council  recommended  continuation  of  a 
3-duck  daily  bag  limit. 

TTie  Central  Flyway  Coimcil 
recommended  that  another  drake 
mallard  be  allowed  in  the  conventional 
and  point-system  bag  limits.  TTiey 
remarked  that,  in  1985,  the  Central 
Flyway  received  a  disproportionate 
reduction  in  mallard  bag  limits  and 
requested  that  this  inequity  be  rectified. 

The  Pacific  Flyway  Council 
recommended  no  change  in  the  daily 
bag  limit  and  no  change  in  the  within* 
bag  restrictions. 

Public  Hearing  Comments:  Mr.  Bobby 
G.  Alexander,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  requested  an 
additional  drake  mallard  in  the  bag — an 
increase  to  three  from  the  current  limit 


of  two.  He  stated  that  hunters 
throughout  the  Flyway  have  been 
unduly  and  unfairly  limited  in  their 
opportunity  to  harvest  an  additional 
drake,  and  asked  the  Service  to  again 
carefully  review  the  biological 
justification  for  changes  in  duck  bag- 
limit  regxdations.  Mr.  )im  FfiilHps 
suggested  the  Service  limit  mallard 
harvest  to  no  more  than  two  per  season. 
Mr.  John  M.  Anderson,  representing  the 
National  Audubon  Society, 
recommended  a  daily  bag  limit  of  1 
pintail  per  day.  Mr.  Frank  Anderson, 
representing  the  Concerned  Coastal 
Sportsman's  Club  of  Massachusetts,  the 
Andover  ^ortsman's  Club,  the  Hudson 
River  Waterfowl  Protection  Association, 
and  the  New  Jersey  Waterfowler's 
Association,  requested  the  same  limits 
as  last  year. 

Written  Comments:  The  Florida  Game 
and  Freshwater  Fish  Commission  and 
an  organization  in  New  York  supported 
the  3-duck  limit  in  the  Atlantic  Flyway. 
The  California  Department  of  Fish  and 
Game  requested  that  the  bag  limit  be 
increased  to  include  2  male  pintails 
during  the  last  36  days  of  the  season. 
Two  individuals  in  Colorado  requested 
that  the  bag  limit  for  drake  mallards  In 
the  Central  Flyway  be  returned  to  3,  as 
in  previous  years.  An  individual  from 
Nevada  suggested  allowing  an  extra 
gadwall,  wigeon,  and  green-winged  teal 
in  the  bag  limit  in  lieu  of  opening  the 
pintail  seasoiL  The  Humane  Society  of 
the  United  States  requested  reduced  bag 
limits  for  ring-necked  duclcs,  ruddy 
ducks,  goldeneyes,  and  buffleheads. 

Service  Response:  The  Service 
believes  that  because  of  the  currently 
low  population  and  recruitment  levels  of 
mallards  and  other  prairie-nesting  duck 
species,  any  changes  in  bag  limits  that 
could  increase  harvests  are  not 
warranted  at  this  time.  Since  the  1991 
fall-flight  index  is  similar  to  the  1990 
index,  the  Service  believes  that 
continuation  of  the  same  bag  limits  is 
appropriate.  With  respect  to  the  Central 
Flyway  Council  recommendation  to 
allow  an  additional  drake  mallard  in  the 
conventional  and  point-system  bag 
hmits,  the  Service  believes  that  in 
addition  to  substantial  improvement  in 
mallard  breeding  population  levels  and 
recruitment,  the  Central  Flyway's  "High 
Plains  Mallard  Management  Report" 
should  be  completed  before  bag-limit 
changes  are  considered.  This  report  will 
provide  an  opportunity  to  cooperatively 
examine  the  recent  biological 
information  necessary  to  assess 
historical  flyway  bag-limit  differences 
for  drake  mallards. 


F.  Zones  and  Split  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  approve  the  zoning 
proposal  from  Pennsylvania. 

The  Lower  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  reconunended  a  temporary 
exception  to  the  duck-zoning  criteria  for 
the  establishment  of  a  separate  zone  for 
Catahoula  L,ake  in  Louisiana  to  help 
reduce  lead-poisoning  losses  on  the 
lake.  This  zone  would  have  a  continuous 
season  while  the  East  and  West  Zones 
would  be  allowed  to  continue  with  split 
seasons.  Under  the  current  water- 
management  plan  for  the  lake,  water 
levels  are  raised  immediately  following 
the  final  closing  of  the  duck-hunting 
season.  With  the  shorter  seasons  in 
recent  years,  the  longer  closed  periods 
between  season  segments  have  allowed 
waterfowl,  unmolested  by  hunting 
activity,  to  more  actively  feed  on  the 
lake,  thus  increasing  the  potential  for 
lead-poisoning  die-offs.  The  Committee 
believes  that  a  continuous  season  for 
Catahoula  Lake  would  reduce  the 
probability  of  lead-poisoning  mortality 
without  significantly  increasing  annual 
harvest. 

The  Pacific  Flyway  Council 
recommended  that  the  Service  approve 
the  zoning  requests  from  Idaho,  Arizona, 
and  California. 

Public  Hearing  Comments:  Mr.  Frank 
Anderson,  representing  the  Concerned 
Coastal  Sportsman's  Club  of 
Massachusetts,  the  Andover 
Sportsman's  Club,  the  Hudson  River 
Waterfowl  Protection  Association,  and 
the  New  Jersey  Waterfowler's 
Association,  supported  the  Service's 
zoning  criteria.  Mr. Wayne  Pacelle, 
representing  the  Fund  For  Animals, 
opposed  the  use  of  zones  and  split 
seasons. 

Written  Comments:  The  Service 
received  written  proposals  from  all 
states.  Most  states  declined  to  make  any 
modification  to  their  existing  zone/split- 
season  configurations,  proposed  to 
"grandfather"  existing  configurations,  or 
selected  new  configurations,  according 
to  the  published  criteria.  However, 
Pennsylvania,  Indiana.  Ohio,  Nebraska, 
and  California  initially  presented 
proposals  that  did  not  completely 
conform  to  the  criteria.  In  Pennsylvania, 
Indiana,  and  Ohio,  the  proposal  to 
grandfather  existing  zones  included 
moving  entire  counties  from  one  zone  to 
another.  In  Nebraska,  two  of  the 
proposed  zone  boundaries  were  not 
contiguous.  Cahfomia's  proposal 
included  not  only  grandfathering 
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excising  zones  but  also  creating  two 
new  zones. 

The  Alaska  Department  of  Fish  and 
Game  supported  California's  zoning 
proposal.  Twelve  individuals  in 
California  requested  creation  of  a  San 
Joaquin  Zone,  preferring  a  late 
continuous  season.  A  local  organization 
in  California  requested  creation  of  a 
Suisun  Marsh  Zone;  the  California 
Waterfowiers  Association  and  an 
another  individual  in  California 
requested  creation  of  both  zones;  while 
another  individual  in  California 
requested  2-5  new  zones,  but  especially 
supported  the  San  Joaquin  Zone. 

An  individual  in  Louisiana  opposed 
the  temporary  exception  for  the 
Catahoula  Lake  Zone.  He  cited  that  both 
ihe  East  and  West  Zones  of  Louisiana 
will  be  closed  while  the  season  on 
Catahoula  Lake  will  be  open.  Such  a 
situation  will  create  an  unprecedented 
amount  of  hunting  pressure.  Two 
individuals  in  Nebraska  requested 
formation  of  a  Missouri  River  Zone. 

The  Humane  Society  of  the  United 
States  requested  that  split  seasons  be 
discontinued  or  subject  to  substantial 
penalty.  The  New  York  State 
Conservation  Council  supported  the 
Service's  criteria  for  zones  and  splits. 
An  individual  from  Louisiana  requested 
that  additional  season  splits  be  allowed. 

Service  Response:  The  zone-boundary 
modifications  proposed  by  Pennsylvania 
for  their  Northwest  Zone  and  by  Indiana 
and  Ohio  involved  moving  entire 
counties  from  one  zone  to  another, 
which  exceeded  the  Service's  criterion 
to  allow  only  minor  changes  in 
conjunction  with  the  grandfather  clause. 
The  Service  does  accept  the  above 
states'  boundary  modifications  involving 
less  than  entire  counties. 

The  Nebraska  Game  and  Parks 
CommissicHi  submitted  a  proposal  for  a 
new  zoning  configuration  for  the  Low- 
Plains  portion  of  the  State.  This  proposal 
would  establish  three  zones,  two  of 
which  would  have  noncontiguous 
boundaries.  However,  the  criteria 
established  by  the  Service  indicated  that 
zone  boundaries  must  be  contiguous, 
unless  there  is  strong  justification  to 
warrant  an  exception.  The  Service  did 
not  believe  that  the  areas  of  Nebraska  in 
question  were  sufficiently  unique  in 
terms  of  physiography,  climate,  or 
biology  to  justify  the  use  of 
noncontiguous  zones;  thus,  the  Service 
denied  the  proposal. 

The  Service  allowed  California  to 
grandfather  a  total  of  4  zones  and 
modify  the  boundary  of  the  Northeast 
Zone.  However,  the  proposal  to  add  two 
additional  cones  in  California  did  not 
meet  the  criteria. 


Following  discussions  with  the  fish 
and  wildlife  agencies  in  the  individual 
states  mentioned  above,  the  frameworks 
herein  include  provisions  for  zones  and 
split  seasons  that  conform  to  the  zoning 
criteria  published  in  1990. 

The  Service  concurs  with  the  request 
for  a  temporary  exception  to  the  zoning 
criteria  for  Catahoula  Lake  in  Louisiana. 
The  Service  supports  the  various  efforts 
currently  in  progress  to  reduce  lead- 
poisoning  losses  on  this  important 
waterfowl  area. 

The  Service  considers  the  drought 
conditions  in  the  Southern  San  joequin 
Valley  as  justiBcation  for  a  temporary 
exception  to  the  criteria.  This  exception 
will  allow  seasons  to  coincide  with 
times  that  are  more  economical  for 
flooding  fields.  Hopefully,  this  increase 
in  pumping  efficiency  will  be  translated 
into  more  habitat  for  a  longer  time 
period.  The  temporary  zone  will  be 
subject  to  the  following  conditions: 

1.  The  temporary  zone  would  be 
justified  solely  in  recognition  of  the 
severe  drought  that  has  markedly 
reduced  the  availability  of  fall  and 
winter  wetland  habitat  for  waterfowl  in 
California. 

2.  The  temporary  zone  would  be 
established  and  reviewed  on  a  year-to- 
year  basis. 

3.  Prior  to  the  start  of  the  1992-« 
season,  and  any  subsequent  seasons, 
the  State  would  be  responsible  for 
demonstrating  that  drought  conditions 
had  not  abated  in  the  region  sufficiently 
to  warrant  discontinuance  of  the  zone. 

4.  The  State  indicated  that  the  impact 
of  this  zone  on  overall  waterfowl  hunter 
activity  and  waterfowl  harvest  would  be 
minimal.  Consequently,  the  State  will  be 
responsible  for  estimating  hunter 
activity  and  harvest  in  the  Southern  San 
Joaquin  Valley  and  reporting  these 
results  to  the  Service  annually,  as  long 
as  this  temporary  exception  is 
continued. 

C.  Special /Species  Maaagement 

i.  Canvasback  Harvest  Management 

Council  Recommendations:  In  its 
March  1991  meeting,  the  Atlantic 
Flyway  Council  reconunended  that 
canvasbacks  be  managed  as  a  single 
continental  population  with  a  threshold 
level  for  harvest  management  to  be  a  3- 
year  average  breeding  population  index 
of  500.000  birds.  The  Council  stated  that 
the  proper  management  of  the 
canvasback  resource  requires  a 
continental  approach  with  harvest 
divided  equitably  among  all  flyways,  in 
accordance  with  approved  hunt  plans, 
when  the  3-year  average  breeding 
population  index  reaches  the  500.000 
threshold.  Later,  as  a  result  of  their 


summer  meetings,  the  Atlantic  Flyway 
Council  recommended  an  11 -day  season 
on  canvastiackt  to  be  held  within  the 
regular  duck  season,  with  a  daily  bag 
limit  of  2  drakes,  and  that  this  season 
continue  undl  the  3-year  rvnning 
average  breeding  population  index  falls 
below  450.00a 

The  Upper  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  canvasback 
populations  should  continue  to  be 
separated  into  a  Western  and  an 
Eastern  Population  t)ased  on  breeding 
population  survey  strata  as  documented 
in  the  current  canvasback  harvest 
guidelines.  Delineation  of  the 
boundaries  between  the  two  populations 
should  be  re-evaluated  as  new 
information  becomes  available. 
Canvasback  harvest  guid^nes  should 
be  based  on  specific  breeding 
population  index  levels  as  contained  in 
the  current  canvasback  harvest 
guidelines,  and  current  threshold  levels 
are  appropriate,  i>ending  further  review 
of  information. 

The  Central  Flyway  Council 
recommended  that  states  in  the  Central 
Flyway  be  allowed  to  hunt  canvasbacks 
when  the  3-year  running  average  for  the 
continental  breeding  population  index 
exceeds  500,000  and  the  breeding 
habitat  in  survey  strata  1-50  is  capable 
of  production  such  that  an  age  ratio  of  at 
least  1.0  young  per  adult  would  be 
expected  in  the  harvest.  The  Council 
remarked  that  annual  recruitment  can 
be  estimated  based  on  the  May  Pond 
index,  that  harvest  in  the  Central 
Flyway  averaged  only  10,000  per  year 
during  the  period  of  1980  through  1965, 
that  research  indicates  no  conclusive 
evidence  that  a  restricted  hunting 
season  would  result  in  si^ficanUy 
lower  survival  rates  beyond  those 
occurring  during  a  closed  season,  and 
finally  that  the  focus  of  harvest 
regulation  should  be  one  of  restrictive 
bag  limits  rather  than  area  closures. 

The  Pacific  Flyway  Council 
recommended  no  change  for 
canvasbacks  and  retention  of  the  two- 
per-day  bag  limit  as  pcul  of  an  aggregate 
bag  limit  with  redheads. 

Public  Hearing  Comments:  Mr. 
Douglas  B.  Inkley,  representing  the 
National  Wildlife  Federation,  expressed 
dismay  at  the  absence  of  recovery  for 
canvasbacks.  He  recommended 
frameworks  no  more  liberal  than  those 
of  last  year  for  the  Pacific  Flyway  and 
retention  of  the  donire  in  the  three 
other  flyways. 

Written  Comments:  The ' 
Department  of  Natural  Resources 
supported  the  current  canvasback 
harvest  guidelines  but  asked  the  Service ' 
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to  reconsider  the  current  breeding  areas 
assigned  to  the  two  population  units 
based  on  banding  information  through 
1990.  The  Wyoming  Department  of  Fish 
and  Game  requested  reinstatement  of 
the  canvasback  season  for  the  Central 
Flyway.  The  New  York  State 
Conservation  Council  requested  a  bag 
limit  of  1  male  canvasback. 

Service  Response:  In  the  preliminary 
proposals  published  on  March  6, 1991,  in 
the  Federal  Register  (at  56  FR  9464),  the 
Service  gave  notice  of  its  intent  to 
review  the  decision  criteria  for 
harvesting  canvasbacks  stated  in  the 
"1983  Environmental  Assessment  on 
Canvasback  Hunting"  as  a  basis  for 
managing  Eastern  and  Western 
Populations.  The  Service  requested  that 
Flyway  Councils  review  the  bases  for 
these  harvest  guidelines  and  to 
determine  whether  these  criteria  are  still 
appropriate.  The  Service  identified  a 
number  of  considerations  for  review  and 
comment  in  addition  to  the  fundamental 
issue  of  managing  this  species  as  two 
discrete  populations.  For  some  of  the 
identified  considerations,  few  comments 
have  been  received  to  date,  particularly 
whether  the  use  of  specific  breeding 
population  estimates  is  the  most 
appropriate  strategy  for  managing 
harvest.  Until  the  review  is  completed, 
the  Service  will  continue  to  use  existing 
guidelines  to  develop  harvest 
regulations  for  canvasbacks.  The 
proposed  11-day  season  in  the  Atlantic 
Flyway  does  not  meet  the  existing 
guidelines. 

ii.  Northern  Pintails 

Public  Hearing  Comments:  Mr. 
Douglas  B.  Inkley,  representing  the 
National  Wildlife  Federation,  urged  a 
complete  closure  on  pintails,  noting  both 
the  marked  decline  and  poor  recruitment 
to  the  population,  and  he  supported 
retaining  the  closure  until  the  population 
recovered  sufficiently.  He  urged  the 
Service,  by  next  year,  to  complete  a 
study  to  identify  specific  and 
scientifically-based  population 
objectives  by  which  season  openings 
and  closures  on  pintails  could  be 
implemented.  Mr.  John  M.  Anderson, 
representing  the  National  Audubon 
Society,  indicated  that  the  pintail  is  of 
special  concern  and  a  significant 
reduction  in  shooting  pressure  is 
needed.  He  recommended  a  daily  bag 
limit  of  1  pintail  per  day,  and  a  season 
length  of  16  days,  which  could  include  3 
weekends,  in  the  Pacific  Flyway  and  9 
days,  which  could  include  2  weekends, 
in  the  Central,  Mississippi,  and  Atlantic 
Flyways.  Mr.  John  Grandy,  representing 
the  Humane  Society  of  the  United 
States,  recommended  a  closed  season 
on  pintails  and  on  all  ducks  wherever 


pintails  occur  in  significant  numbers. 
Mr.  Wayne  Pacelle,  representing  the 
Fund  For  Animals,  suggested  a  complete 
closure  for  the  hunting  of  pintails.  Mr. 
Jeff  Nelson,  representing  Ducks 
Unlimited,  suggested  that  restrictive 
harvest  regulations  already  in  place 
have  effectively  reduced  the  take  of 
pintails,  and  cautioned  against 
regulatory  overreaction  to  short-term 
population  fluctuations.  Dr.  Rollin 
Sparrowe,  representing  the  Wildlife 
Management  Institute,  supported  the 
proposed  frameworks  but  requested  that 
the  Service  plan  early  for  what  they 
would  do  next  year  should  the  status  of 
pintails  become  either  worse  or  better. 

Written  Comments:  The  California 
Department  of  Fish  and  Game  requested 
that  the  bag  limit  be  increased  to 
include  2  male  pintails  during  the  last  36 
days  of  the  season.  The  Florida  Game 
and  Freshwater  Fish  Commission  was 
concerned  about  pintail  populations. 
Because  current  harvest  rates  on  pintails 
are  very  low  and  any  additional 
restrictions  on  harvest  will  require 
unconventional,  complex  regulations, 
they  support  maintaining  one  pintail  in 
the  bag  limit  for  the  1991-92  season.  The 
Wildlife  Management  Institute 
supported  the  proposed  frameworks,  but 
urged  the  Service  to  develop  a 
contingency  plan  for  next  year.  Ducks 
Unlimited  supported  the  proposed 
frameworks.  An  individual  in  Nevada 
and  the  Humane  Society  of  the  United 
States  suggested  a  closed  season  on 
pintails. 

Service  Response:  The  Service  ■ 
acknowledges  the  comments  expressed 
by  the  Flyway  Councils  that,  due  to  the 
already  restrictive  regulations  and  low 
harvest  rates,  any  further  restrictive 
action  for  pintails  short  of  complete 
season  closure  would  have  limited 
benefit.  Because  of  prospects  for 
improved  pintail  breeding  habitat  and  a 
consequent  improvement  in  the  status  of 
this  species  in  1992.  the  Service  believes 
that  frameworks  governing  the  take  of 
pintails  should  remain  unchanged  from 
those  of  last  year.  However,  if  the  status 
of  pintails  does  not  improve  in  1992.  the 
Service  likely  will  institute  further 
restrictions. 

iii.  Other  Species 

Public  Hearing  Comments:  Mr.  John 
Grandy.  representing  the  Humane 
Society  of  the  United  States,  said  that 
while  minor  regulations  changes  have 
apparently  stopped  the  decrease  in 
black  duck  numbers,  he  asked  when 
regulatory  measures  would  be  imposed 
to  allow  the  population  to  increase.  Mr. 
Wayne  Pacelle,  representing  the  Fund 
For  Animals,  suggested  a  complete 
closure  for  the  hunting  of  black  ducks. 


Mr.  Frank  Anderson,  representing  the 
Concerned  Coastal  Sportsman's  Club  of 
Massachusetts,  the  Andover 
Sportsman's  Club,  the  Hudson  River 
Waterfowl  Protection  Association,  and 
the  New  Jersey  Waterfowler's 
Association,  requested  that  the  Service 
consider  special  green-winged  teal  and 
scaup  seasons  in  the  future. 

Written  Comments:  Organizations  in 
Massachusetts  and  New  York  and  two 
individuals  in  Massachusetts  requested 
either  a  bonus  bag  limit  or  a  special 
season  for  green-winged  teal.  An 
organization  in  New  York  and  an 
individual  from  Massachusetts 
requested  extra  opportunities  to  harvest 
scaup,  while  an  individual  from 
Washington  requested  either  a  bonus 
bag  limit  or  an  extended  season  on 
diving  ducks. 

Service  Response:  The  Service 
believes  that  harvest  restrictions  for 
black  ducks  that  have  been  in  effect 
since  1983  are  appropriate  for  the 
current  status  of  this  species.  The 
Service  does  not  believe  additional 
restrictions  are  necessary  to  allow 
further  recovery. 

In  the  September  21. 1990,  Federal 
Register  (55  FR  38901).  the  Service 
concluded  that  certain  groups  of  ducks 
(due  to  their  unique  biological 
circumstances,  temporal  or  spatial 
distributions,  and  population  status) 
potentially  could  provide  additional 
harvest  opportunities  beyond  those 
afforded  in  regular  hunting  seasons 
through  the  use  of  special  seasons. 
Initially,  a  special  season  would  be 
considered  experimental  and  its  use 
would  be  contingent  upon  careful  design 
and  evaluation  by  the  Service  and 
Flyway  Councils.  If  the  experimental 
period  adequately  demonstrated  the 
desirability  of  the  season,  then  the 
Service  and  Councils  would  cooperate 
to  establish  operational  criteria  and  a 
review  schedule.  With  respect  to  a 
special  season  for  green-winged  teal,  the 
Service  has  a  concern  that  this  species 
may  not  meet  the  basic  requirements. 
Unlike  blue-winged  teal,  which  migrate 
through  many  states  prior  to  the  opening 
of  the  regular  duck  season,  green- 
winged  teal  do  not  exhibit  a  unique 
temporal  or  spatial  distribution,  which 
would  allow  additional  harvest  without 
the  possibility  of  increasing  harvest 
pressure  on  nontarget  duck  species.  The 
Service  is  also  concerned  that  much  of 
the  green-winged  teal  harvest  in  the 
Atlantic  and  Mississippi  Flyways  is 
derived  from  eastern  production  areas 
where  survey  and  banding  programs  are 
currently  inadequate  to  assess 
population  status.  Before  any  special 
season  for  green-winged  teal  could  be 
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considered,  a  thorough  review  of 
available  databases  and  the  prospects 
for  an  adeauate  evaluation  are  needed. 

Also  in  the  September  21, 1990, 
Federal  Register,  the  Service  concluded 
that  special  scaup  seasons,  as 
conducted  in  the  past,  could  not  be 
adequately  evaluated  with  existing  data. 
However,  additional  information  can  be 
obtained  and  a  proper  evaluation  of  this 
season  is  feasible.  A  key  component  of 
this  evaluation  must  be  consideration  of 
the  species  composition  in  the  harvest 
(i.e.,  proportion  of  lesser  scaup,  greater 
scaup,  ring-necked  duck,  and 
goldeneyes)  and  their  population  status. 
The  Service  is  continuing  the  suspension 
of  special  scaup  seasons  pending  the 
cooperative  development  of  such  an 
evaluation  plan. 

In  the  same  document,  the  Service 
concluded  that  the  use  of  bonus  bag 
limits  would  be  discontinued  because 
bonus  limits  have  not  been  adequately 
evaluated,  offer  limited  potential  for 
adequate  evaluation,  and  can  increase 
harvest  of  nontarget  species. 

3.  Mergansers 

Council  Recommendations:  The 
Upper  and  Lower  Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Council  and  the  Central  Flyway  Council 
supported  the  proposed  regulations  for 
mergansers.  The  Pacific  Flyway  Council 
recommended  no  charge  for  mergansers 
and  retention  of  mergansers  as  part  of 
the  regular  duck  bag  limits  in  that 
Flyway. 

Public  Hearing  Comments:  Mr.  John 
Crandy,  representing  the  flumane 
Society  of  the  United  States,  remarked 
that  limits  on  mergansers  should  be 
within  the  regular  duck  limit  in  all 
flyways.  Mr.  Waj-ne  Pacelle. 
representing  the  Fund  For  Animals, 
indicated  that  large  bag  limits  for 
mergansers  are  not  justified. 

Written  Comments:  A  local 
organization  and  an  individual  in 
Massachusetts  requested  liberalization 
of  merganser  bag  limits,  citing  the 
impacts  that  mergansers  may  be  having 
on  fisheries.  The  Humane  Society  of  the 
United  States  requested  reduced  bag 
limits  for  mergansers. 

Service  Response:  The  Service  is  not 
aware  of  any  documented  problems 
with  mergansers  impacting  fisheries.  If 
such  problems  exist,  the  problem  areas 
should  be  delineated  and  the  extent  of 
the  impacts  determined  before  any 
corrective  actions  are  considered.  The 
Service  doubts  that  liberalizing  hunting 
regulations  is  likely  to  be  a  proper  or 
effective  means  of  addressing  locaUzed 
depredatioas  on  fisheries. 

Concerning  comments  that 
mergansers  should  be  included  in  the 


regular  duck  bag  limit,  the  Service  has 

no  information  to  suggest  that  the 
population  status  or  harvest  of  any 
merganser  species  warrants  additional 
restrictions  at  this  time.  A  1-bird  bag- 
limit  restriction  on  hooded  mergansers 
is  already  in  place  in  the  Central, 
Mississippi,  and  Atlantic  Flyways. 

4.  Canada  Geese 

A.  Special-Season  Criteria: 

Council  Recommendations:  The 
Mississippi  flyway  Council 
recommended  several  changes  to  the 
proposed  special-season  criteria.  They 
indicated  that  more  liberal  proportions 
of  migrant  to  resident  geese  should 
apply  in  instances  where  a  nontarget 
population  exceeds  stated  population 
objectives,  that  collection  of 
morphological  information  to  ascertain 
probable  source  populations  of  harvest 
be  required,  and  that  federal  harvest 
surveys  should  provide  adequate 
monitoring  for  seasons  that  continue 
beyond  the  experimental  period.  They 
further  recommended  that  the  Service 
increase  efforts  to  study  migrant 
populations,  further  define  target 
populations  of  nuisance  geese  to  include 
both  resident  and  nonlocal  giant  Canada 
goose  populations,  and  consider  the 
precision  of  the  evaluation  techniques 
when  reviewing  the  results  of 
experimental  seasons. 

The  Pacific  Flyway  Council  supported 
the  Service's  criteria  for  establishing 
and  monitoring  these  special  seasons. 

Public  Hearing  Comments:  Mr.  John 
M.  Anderson,  representing  the  National 
Audubon  Society,  agreed  with  the 
Service  that  management  of  goose 
populations  should,  wherever  possiUe. 
be  done  on  a  population  basis,  that 
these  population  defmitions  should  be 
based  on  breeding  ground  distributions, 
and  that  the  status  of  these  populations 
should  be  monitored.  Furthermore,  these 
populations  should  be  managed  under 
plans  cooperatively  developed  with  the 
various  states  and  Flyway  Councils. 

Written  Comments:  The  Alabama 
Department  of  Conservation  and 
Natural  Resources  expressed  concern 
about  the  criteria  and  suggested  that  the 
harvest  of  nontarget  geese  not  exceed  10 
percent  of  the  total  harvest  during  early 
seasons  or  20  percent  during  late 
seasons.  They  further  suggested  that  as 
total  harvest  increases  during  special 
seasons,  so  does  the  number  of 
nontarget  birds  even  though  the 
percentage  remains  the  same. 

The  Wisconsin  Department  of  Natural 
Resources  believed  the  criteria  to  be  too 
rigid  where  nontarget  populations  are  at 
or  above  population  objectives.  They 
further  suggested  reconsideration  of 
specific  dates,  maximum  allowable 


season  length,  and  evaluation 
requirements. 

The  Illinois  Department  of 
Conservation  strongly  urged  the  Service 
to  adopt  the  recommendation  of  the 
Mississippi  Flyway  Council. 

The  West  Virginia  Division  of  Natural 
Resources  remarked  that  a  10-day 
framework  is  unreasonably  short  for  a 
10-day  season.  Ten  consecutive  days 
between  September  1  and  September  30 
would  allow  some  flexibiHty  and  still 
provide  adequate  protection  for 
nontarget  populations.  They  further 
recommend  reducing  requirements  for 
evaluations  and  annual  reporting. 

The  Connecticut  Bureau  of  Fisheries 
and  Wildlife  expressed  strong  support 
for  implementation  of  formal  criteria. 
However,  the  validity  of  morphology 
data  for  determining  the  source  of  goose 
populations  in  the  Atlantic  Flyway 
remains  questionable.  Collecting  and 
processing  goose  parts  for 
morphological  measurements  is  labor 
intensive.  They  also  suggest  extending 
the  closing  season  date  to  September  20. 

The  Missouri  Department  of 
Conservation  supported  the  concept  of 
special  seasons  and  agreed  that  these 
seasons  should  be  evaluated.  However, 
they  felt  that  the  criteria  are 
unnecessarily  restrictive  and  inflexible. 
They  opposed  limiting  the  seasons  to  the 
first  10  days  of  September.  States  should 
have  the  flexibility  to  establish  the 
locution  and  timing  of  special  seasons  if 
they  can  demonstrate  that  nontarget 
Canada  geese  will  not  be  impacted 
adversely. 

The  Minnesota  Department  of  Natural 
Resources  supported  the 
recommendation  of  the  Mississippi 
Flyway  Council.  Further,  they  suggested 
allowing  early  seasons  beyond 
September  10,  opposed  the  annual 
reporting  requirement,  and  suggested 
that  the  criteria  should  allow  expansion 
of  current  zone  boundaries  without 
conducting  new  experiments.  They  also 
recommended  that  the  10  percent  and  20 
percent  criteria  should  not  apply  to  giant 
Canada  geese  and  that  the  best  method 
to  determine  the  proportion  of  migrant 
Canada  geese  in  the  harvest  is  by 
collecting  morphometric  measurements 
from  a  representative  sample  of  hunter- 
taken  birds. 

The  Michigan  Department  of  Natural 
Resources  requested  that  more  liberal 
proportions  apply  in  instances  where  a 
nontarget  population  exceeds  stated 
population  objectives.  They  stated  that 
the  criteria  must  be  flexible  enough  to 
adequately  control  the  resident  geese, 
while  allowing  proper  protection  and 
reasonable  harvest  of  migrating 
populations.  They  said  the  proposed 
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criteria  do  not  meet  the  above 
stipulations  and  objected  to  the  methods 
used  in  developing  the  criteria  and  the 
short  comment  period. 

Service  Response:  In  a  Federal 
Register  document  dated  June  7, 1988  (at 
53  FR  20877).  the  Service  published 
criteria  for  special  early-September 
Canada  goose  seasons.  In  the  July  15. 
1991.  Federal  Register  (at  56  FR  32267], 
the  Service  proposed  to  expand  the 
criteria  to  include  all  special  Canada 
goose  seasons. 

The  primary  purpose  of  special 
Canada  goose  seasons  is  to  provide 
additional  harvest  opportunity  on 
specific  populations  or  flocks  of  Canada 
geese  in  situations  where  these  geese 
are  creating  nuisance  or  other  problems. 
Otherwise,  harvests  of  these 
populations  or  flocks  should  be 
managed  through  regular  hunting 
seasons.  The  Service  believes  that  the 
proportions  in  the  criteria  are  necessary 
to  control  harvests  to  non-target 
populations  and  are  consistent  with  the 
intent  of  the  special  seasons. 

The  Service  appreciates  the 
willingness  to  make  morphological 
measurements  of  Canada  geese 
harvested  in  the  special  seasons 
mandatory.  However,  the  Service  does 
not  feel  that,  in  all  cases  where  special 
seasons  are  currently  being  conducted, 
databases  exist  that  would  allow  valid 
interpretation  of  morphological 
measurement  data.  The  present  wording 
will  permit  other  means  of  assessing  the 
composition  of  the  special-season 
harvest  where  appropriate. 

Concerns  were  also  expressed  by  the 
Mississippi  Flyway  Council  about  the 
need  for  continued  monitoring  of  harvest 
and  hunter  activity  during  special 
seasons  after  the  end  of  the 
experimental  period.  The  Service 
appreciates  that  there  is  a  certain  cost  to 
a  state  to  maintain  their  harvest 
monitoring  activities  for  these  special 
seasons.  However,  for  states  with 
operational  special  seasons,  the  Service 
believes  that  maintaining  the 
requirement  to  continue  to  provide 
annual  estimates  of  hunter  activity  and 
harvest  is  necessary  for  sound 
stewardship  of  the  resource.  The  Service 
is  presently  instituting  revisions  in  the 
waterfowl  harvest  survey  that  may 
provide  the  capability  of  obtaining  these 
estimates  routinely.  If  these  estimates 
become  available  through  the  Service's 
annual  waterfowl  harvest  survey,  this 
requirement  will  be  reviewed 

Following  are  the  guidelines  which 
will  govern  the  use  of  special  seasons: 


Criteria  for  Special  Canada  Goose 
Seasons 

The  Service  believes  that  most 
Canada  goose  harvests  can  be 
addressed  through  the  regular  Canada 
goose  hunting-season  frameworks  in 
accordance  with  flyway  management 
plans.  However,  the  Service  recognizes 
the  need  for  special  seasons  in  certain 
circumstances  to  control  local  breeding 
and/or  nuisance  populations  of  Canada 
geese.  These  seasons  are  to  be  directed 
only  at  Canada  goose  populations  that 
nest  primarily  in  the  conterminous 
United  States.  Beginning  in  1992.  special 
Canada  goose  seasons  must  conform  to 
the  following  criteria. 

1.  A  state  may  hold  a  special  Canada 
goose  season,  in  addition  to  its  regular 
season,  for  the  purpose  of  controlling 
local  breeding  populations  or  nuisance 
geese.  The  special  season  must  target  a 
specific  population  of  Canada  geese. 
The  harvest  of  nontarget  Canada  geese 
must  not  exceed  10  percent  of  the 
special-season  harvest  during  early 
seasons  or  20  percent  during  late 
seasons.  More  restrictive  proportions 
may  apply  in  instances  where  a 
nontarget  Canada  goose  population  of 
special  concern  is  involved. 

2.  Early  seasons  may  be  no  more  than 
10  consecutive  days  between  September 
1  and  September  10  in  the  Atlantic  and 
Mississippi  Flyways.  where  seasons  are 
focused  primarily  on  local  breeding 
populations  of  giant  Canada  geese.  In 
the  Central  and  Pacific  Flyways, 
seasons  may  be  held  for  no  more  than  30 
consecutive  days  between  September  1 
and  September  30  and  must  be  directed 
at  local  breeding  populations  or 
nuisance  situations  that  cannot  be 
addressed  through  the  regular-season 
frameworks. 

3.  Late  seasons  must  be  held  prior  to 
February  15. 

4.  The  daily  bag  and  possession  limits 
may  be  no  more  than  5  and  10  Canada 
geese,  respectively. 

5.  The  area(s)  open  to  hunting  will  be 
described  in  state  regulations. 

6.  All  seasons  will  be  conducted  under 
a  specific  Memorandum  of  Agreement. 
Provisions  for  discontinuing,  extending, 
or  modifying  the  season  will  be  included 
in  the  Agreement. 

7.  All  seasons  will  initially  be 
considered  experimental.  The 
evaluation  required  of  the  state  will  be 
incorporated  into  the  Memorandum  of 
Agreement  and  will  include  at  least  the 
following: 

A.  Conduct  neck-collar  observations 
and/or  population  surveys  beginning  a 
year  prior  to  the  requested  season  and 
continuing  during  the  experiment. 


B.  Determine  derivation  of  neck-collar 
codes  and/or  leg-band  recoveries  from 
observations  and  harvested  geese. 

C.  Collect  morphological  information 
from  harvested  geese,  where  possible,  to 
ascertain  probable  source  population(s) 
of  the  harvest. 

D.  Analyze  relevant  band-recovery 
data. 

E.  Estimate  hunter  activity  and 
harvest. 

F.  Prepare  annual  and  final  reports  of 
the  experiment. 

8.  If  the  results  of  the  evaluation 
warrant  continuation  of  the  season 
beyond  the  experimental  period,  the 
state  will  continue  to  estimate  hunter 
activity  and  harvest  and  report  these  to 
the  Service  annually  for  all  years  the 
season  is  offered.  This  requirement  will 
become  effective  during  the  1992-93 
season. 

9.  The  season  will  be  subject  to 
periodic  re-evaluations  when 
circumstances  or  special  situations 
warrant. 

B.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  South  Carolina  be  permitted  a  3- 
year  experimental  resident  Canada 
goose  season  in  the  Central  Piedmont. 
Western  Piedmont,  and  Mountain  Hunt 
Units  of  the  State.  The  season  would  be 
4  days  in  length,  occurring  after  the 
regular  waterfowl  season.  The  bag  limit 
would  be  1  goose  per  season.  This 
proposed  season  would  provide 
recreational  waterfowl  hunting 
opportunity  while  alleviating  nuisance 
and  depredation  problems.  Historically, 
migrant  goose  use  of  the  proposed  hunt 
area  has  been  insignificant.  The  Council 
also  recommended  that  Georgia  be 
permitted  to  enlarge  their  experimental 
Canada  goose  hunting  zone  to  include 
Hull  County,  except  Lake  Sidney  Lanier. 
The  Council  further  recommended 
continuing  the  late  seasons  in 
Connecticut  and  in  the  Coastal  Zone  ot 
Massachusetts  on  an  operational  basis, 
and  initiating  a  new  late  season  in  the 
Central  Zone  of  Massachusetts  on  an 
experimental  basis.  The  Council 
recommended  that  Pennsylvania  use 
special  seasons  to  harvest  increasing 
resident  flocks  in  eastern  and 
southwestern  Pennsylvania. 

The  Upper  Regulations  Committee  ol 
the  Mississippi  Flyway  Council 
recommended  operational  status  for  the 
late  special  season  in  one  area  of 
Minnesota. 

Public  Hearing  Comments:  Mr.  John 
Grandy,  representing  the  Humane 
Society  of  the  United  States,  was 
opposed  to  special  Canada  goose 
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seasons,  especially  the  special  goose 
season  being  proposed  for  Back  Bay, 
Virginia.  Mr.  Frank  Anderson, 
representing  the  Concerned  Coastal 
Sportsman's  Club  of  Massachusetts,  the 
Andover  Sportman's  Club,  the  Hudson 
River  Waterfowl  Protection  Association, 
and  the  New  Jersey  Waterfowler's 
Association,  supported  the  expansion  of 
the  special  season  for  resident  Canada 
geese  in  Massachusetts. 

Written  Comments:  One  organization 
from  Massachusetts  requested  that  the 
special  late  season  for  Canada  geese  be 
expanded  statewide. 

Service  Response:  The  Service  notes 
that  there  is  no  special  season  proposed 
for  the  Back  Bay  of  Virginia.  The  Service 
concurs  with  the  proposals  for  special 
seasons  on  resident  Canada  geese  in  the 
Central  Zone  of  Massachusetts  and  in  a 
specified  area  of  South  Carolina  on  an 
experimental  basis,  the  boundary 
change  in  Georgia,  and  the  continuance 
of  seasons  in  Connecticut  and  in  the 
Coastal  Zone  of  Massachusetts  on  an 
operational  basis.  During  this  next  year, 
the  Service  will  work  with  Pennsylvania 
to  develop  a  special  season  to  alleviate 
localized  problems  of  increasing 
resident  flocks.  The  Service  also  concurs 
with  the  recommendation  for  Minnesota. 

C.  Regular  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
no  change  for  seasons  designed  to 
harvest  migrant  Canada  geese. 
However,  they  recommended  that  the 
seasons  in  Crawford,  Erie,  Mercer,  and 
Butler  Counties  extend  for  70  days,  with 
a  daily  bag  limit  of  Canada  geese  in 
Erie,  Mercer,  and  Butler  Counties  and  1 
Canada  goose  in  Crawford  County. 

The  Upper  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  extending  the 
framework  closing  date  for  dark  geese  in 
the  northern  portion  of  the  flyway  to 
January  31,  which  is  consistent  with  the 
southern  portion  of  the  Flyway.  The 
Conmiittee  recommended  that 
Mirmesota  be  allowed  to  expand  the 
Southeast  Goose  Zone  to  include  two 
additional  counties,  Chisago  and  Isanti, 
at  the  north  end  of  the  zone.  They  also 
recommended  including  the  eastern  part 
of  Michigan's  Upper  Peninsula  in  the 
area  that  is  subject  to  less-restrictive 
regulations,  and  expanding  the 
possession  limit  in  Wisconsin  to  10 
Canada  geese  statewide. 

The  Upper  and  Lower  Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Coimcil 
recommended  numerous  minor 
adjustments  to  bag  limits,  season 
lengths,  and  quotas. 


The  Central  Flyway  Council 
recommended  that  dark-goose  seasons 
in  the  Eastern  Tier  extend  for  either  72 
to  79  days.  The  bag  limit  would  be  no 
more  than  2  Canada  geese,  or  1  Canada 
goose  and  1  white-fronted  goose,  for  no 
more  than  30  consecutive  days  under  the 
79-day  option  and  37  consecutive  days 
under  the  72-day  option;  and  a  bag  limit 
of  not  more  than  1  Canada  goose  and  1 
white-fronted  goose  for  the  remainder  of 
the  season.  There  were  several 
exceptions  to  the  above  recommended 
frameworks.  The  justification  provided 
includes  a  projected  increase  in  harvest 
by  state  and  population  that  would 
result  from  the  proposed  changes. 

For  the  Western  Tier,  the  Council 
recommended  increasing  the  season 
length  from  100  to  107  days  with  a  daily 
bag  limit  of  3  dark  geese  in  most  areas. 
The  aggregate  bag  limit  of  light  and  dark 
geese  in  the  Western  Tier  would  be 
discontinued.  The  Council 
reconunended  extending  the  framework 
closing  date  from  January  20  to  January 
31  for  dark  geese  throughout  the  Flyway. 
The  Council  further  recommended  that, 
in  lieu  of  zoning,  statewide  goose 
seasons  may  be  divided  into  three 
segments;  and  that,  based  on  the 
distribution  of  Short  Grass  Prairie 
Canada  geese,  a  portion  of  Oklahoma 
should  be  governed  by  Western-Tier 
regulations. 

The  Pacific  Flyway  Council 
recommended  that  the  possession  limits 
in  Arizona,  Clark  County  of  Nevada, 
Washington  County  of  LJtah,  and  the 
Colorado  River  Zone  of  California  be 
increased  from  2  to  4,  which  would  be 
twice  the  daily  bag  limit.  They  further 
recommended  that  the  bag  and 
possession  limits  for  southeastern  Idaho 
and  the  remainder  of  Nevada  be 
increased  from  2  and  4,  to  3  and  6, 
respectively. 

Public  Hearing  Comments:  Mr.  Bobby 
G.  Alexander,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  indicated  that 
Central  Flyway  states  have  experienced 
recent  increases  in  several  Eastern-Tier 
Canada  goose  populations  and 
increases  in  harvest  opportunity  are 
justified.  The  recommended  changes 
reflect  increased  hunting  opportunity 
directed  at  large  Canada  geese  in  the 
Western  Prairie  and  Great  Plains 
Populations.  Mr.  Alexander  stated  that 
Western-Tier  goose  populations  are 
above  objective  levels  and  would 
support  an  extension  of  the  framework 
dates  to  January  31.  The  proposed 
boundary  change  in  western  Oklahoma 
is  also  appropriate,  as  the  proposed 
boundary  corresponds  with  the 
boundary  in  Texas  and  largely  follows 
county  boundaries,  shifting  several 


counties  into  the  Short  Grass  Prairie 
Canada  Geose  Population  Area.  Mr. 
Richard  Elden,  representing  the 
Michigan  Department  of  Natural 
Resources,  suggested  that  perhaps  the 
Service  was  not  giving  enough 
consideration  to  information  generated 
by  the  Technical  Sections  and  Flyway 
Councils.  He  described  the  actions 
taken  by  his  Department  to  reduce  the 
harvest  of  Canada  geese  from  the 
Southern  James  Bay  Population  (SJBP)  in 
Michigan  and  noted  the  considerable 
commitment  in  both  time  and  resources 
that  his  and  other  state  organizations 
make  to  waterfowl  management.  He 
asked  the  Service  to  reconsider  its 
decision  to  continue  the  SJBP  harvest 
zone  in  the  Upper  Peninsula  of 
Michigan.  He  also  indicated  that 
Michigan  was  convinced  that  such 
action  would  not  increase  the  harvest  of 
SJBP  Canada  geese. 

Written  Comments:  A  member  of 
Congress  from  Pennsylvania  expressed 
concern  about  the  regulations  in  the 
northwest  portion  of  the  State.  The 
Barton  County,  Missouri,  Soil  and  Water 
Conservation  District  remarked  that 
extending  the  framework  for  geese 
through  February  would  help  alleviate 
crop  damage.  Two  local  organizations  in 
Michigan  opposed  the  restriction  of 
hunting  opportunity  in  that  state.  Eight 
individuals  opposed  restrictions  in 
northwestern  Pennsylvania,  while  a 
local  sportmen's  organization  supported 
the  restrictive  regulations. 

The  New  York  State  Conservation 
Council  supported  the  9G-day  season  for 
1991-92  but  suggested  that  the  Service 
consider  liberalizations  in  season  length 
and  bag  limit  if  the  upward  trend  in 
populations  continues.  Two  individuals 
from  Massachusetts  requested  a  90-day 
season  for  their  State. 

Service  Response:  Pennsylvania 
requested  changes  in  harvest  zone 
boundaries  for  areas  that  previously 
were  defined  as  within  the  range  of 
SJBP.  This  request  would  have  resulted 
in  liberalized  regulations  for  the  areas  in 
question.  Presently,  the  Service  does  not 
believe  there  is  sufficient  data  to 
warrant  changing  these  zone  boundaries 
in  Pennsylvania.  For  the  eastern  portion 
of  the  Upper  Peninsula  of  Michigan, 
where  harvest  strategies  for  the  SJBP 
have  applied  in  recent  years,  the  Service 
believes  that  restrictive  regulations 
should  continue  in  1991.  All  of  the 
existing  data  for  SJBP  Canada  geese 
should  be  reviewed  before  any  changes 
in  current  designations  of  SJBP  harvest 
areas  are  made. 

The  Service  notes  that  both  the 
Atlantic  and  Mississippi  Flyway 
Councils  have  recommended 
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continuation  of  the  present  restrictive 
regulations  in  place  throughout  the 
range  of  the  S)BP  due  to  concerns  about 
population  status  and  the  poor 
recruitment  experienced  in  recent  years. 
Additionally,  the  Service  notes  that 
Canada  has  also  taken  actions  to 
restrict  the  harvest  of  these  geese  this 
year. 

The  Councils  agreed  to  a  thorough 
review  of  the  existing  data  regarding 
this  population  and  to  an  accelerated 
research  program  directed  at  providing 
additional  information  on  which  to  base 
management  decisions.  This  study  is 
scheduled  for  completion  in  1994  %vith  a 
fmal  report  due  in  1995.  In  the  interim, 
the  Service  has  agreed  to  help  review 
zone  boundaries  and  harvest  strategies 
for  this  population.  It  is  the  Service's 
intent  to  help  establish  area  descriptions 
that  will  be  used  for  harvest 
management  until  the  current  study  has 
been  completed  and  a  management  plan 
(Including  harvest  management 
strategies)  is  adopted  by  both  Flyways. 
Currently,  no  management  plan  exists 
for  this  population  of  Canada  geese.  The 
Service  wUl  work  on  this  interim 
boundary  description  during  the  coming 
year  in  conjunction  with  technical 
representatives  from  both  Flyways 
involved  with  the  management  of  this 
goose  population. 

The  Service  concurs  with  most  of  the 
other  recommendations  for  geese  in  the 
Mississippi  Flyway.  However,  in 
Wisconsin,  the  Service  believes  that  the 
larger  possession  limits  should  be 
Umited  to  quota  zones  where  tags  are 
used.  The  Service  notes  that  ctirrent 
possession  limits  in  Illinois  are  greater 
than  twice  the  daily  bag  limit  statewide 
and  %vill  discuss  this  situation  with  the 
State  during  the  coming  year. 
Concerning  framework  dates,  the 
Service  believes  that  closing  dates  later 
than  those  provided  in  the  ciurent 
frameworks  are  not  warranted  at  this 
time. 

The  Service  commends  the  Central 
Flyway  Council  for  attempting  to 
minimize  potential  increases  in  harvest 
on  the  TaU  Grass  Population  of  Canada 
Geese  and  eliminate  additional  harvest 
on  the  Western  Segment  of  the  N4id- 
Continent  Population  of  Greater  White- 
fronted  Geese,  while  attempting  to 
increase  harvest  on  the  Western  Prairie/ 
Great  Plains  Population  of  Canada 
Geese.  The  Service  suggests  that  the 
Central  Flyway  Council  assess  the 
increase  in  harvest  that  results  from 
these  changes  to  ensure  compliance 
with  existing  management  plans  for  all 
populations  of  dark  geese  in  the  Eastern 
Tier  of  the  Flyway.  The  Service  again 
points  out  that  the  management  plans 


for  several  of  these  populations  should 
be  revised.  The  Service  concurs  with  the 
proposed  changes  in  the  frameworks  for 
dark  geese  in  the  Eastern  Tier. 

The  Service  recognizes  that  all  goose 
populations  in  the  Western  Tier  are 
above  management  objectives  and 
increases  in  harvest  are  consistent  with 
current  management  plans.  The  Service 
again  suggests  that  the  management 
plan  for  the  Short  Grass  Prairie 
Population  of  Canada  Geese  should  be 
revised  and  that  possible  mixing  with 
the  Tall  Grass  Prairie  Population  be 
addressed.  The  Service  agrees  with  the 
proposed  changes  in  frameworks  for 
geese  in  the  Western  Tier. 

The  Central  Flyway  Council 
recommended  that,  in  lieu  of  zoning,  the 
Service  permit  statewide  goose  seasons 
to  be  divided  into  three  segments.  In  the 
past,  the  Atlantic  and  Central  Flyway 
frameworks  have  allowed  statewide 
goose  seasons  to  be  split  into  three 
segments  in  Heu  of  zoning.  However, 
this  option  originated  for  ducks  as  an 
alternative  to  zoning  for  duck  hunting. 
Geese  were  included  at  the  request  of 
some  states  that  wished  to  have  more 
consistent  seasons  for  ducks  and  geese 
if  they  selected  the  option  for  duck 
hunting.  Criteria  for  the  use  of  zones  and 
split  seasons  for  duck  hunting  were 
established  in  1990,  and  states  now 
select  duck  zone/split-season 
configuration  for  5-year  periods. 
Because  of  this,  the  Service  believes  that 
the  use  of  zones  and  split  seasons  to 
manage  goose  harvests  should  be 
considered  independently  from  ducks. 
Until  the  relationship  of  3-way  splits  to 
independent  goose  and  duck  zones  can 
be  determined,  this  option  is  being 
discontinued  for  geese. 

In  regard  to  the  recommendation  that 
a  portion  of  Oklahoma  be  governed  by 
Western-Tier  regulations  instead  of  the 
Eastern-Tier  regulations,  as  is  currently 
the  case,  the  Service  defers  action  on 
the  request  until  band-recovery  data, 
neck-collar  sightings,  and  other 
information  can  be  reviewed  to 
determine  the  current  ranges  of  these 
populations,  and  until  any  indicated 
range  changes  are  incorporated  into 
existing  management  plans.  These 
frameworks  include  provisions  for  the 
Rocky  Mountain  Population  of  Western 
Canada  geese  requested  by  the  Pacific 
Flyway  Council. 

5.  White-fronted  Geese 

Council  Recommendations:  The 
Upper  Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  that  the  Service  extend 
the  dark  goose  framework  closing  date 
to  January  31  for  northern  states.  They 
further  recommended  a  93-day  seasons 


for  all  geese  in  Wisconsin.  The  Central 
Flyway  Council  recommended  that 
dark -goose  seasons  in  the  Eastern  Tier 
extend  for  either  72  or  79  days.  The  bag 
limit  would  be  no  more  than  2  Canada 
geese,  or  1  Canada  goose  and  1  white- 
fronted  goose,  for  no  more  than  30 
consecutive  days  under  the  79-day 
option  and  37  consecutive  days  under 
the  72-day  option:  and  a  bag  limit  of  not 
more  than  1  Canada  goose  and  1  white- 
fronted  goose  for  the  remaining  days  in 
the  season.  There  were  several 
exceptions  to  the  above-recommended 
frameworks.  For  the  Western  Tier,  a 
season  length  of  107  days  with  a  daily 
bag  limit  of  3  dark  geese  in  most  areas 
was  recommended.  The  aggregate  bag    . 
limit  for  light  and  dark  geese  in  the 
Western  Tier  would  be  discontinued. 
The  Council  recommended  extending 
the  framework  closing  date  from 
January  20  to  January  31  for  dark  geese 
in  the  Eastern  and  Western  Tiers.  The 
Council  further  recommended  that,  in 
lieu  of  zoning,  statewide  goose  seasons 
may  be  divided  into  three  segments;  and 
that,  based  on  the  distribution  of  Short 
Grass  Prairie  Canada  geese,  a  portion  of 
Oklahoma  should  be  governed  by 
Western-Tier  regulations. 

The  Pacific  Flyway  Council 
recommended  that  the  framework 
.  opening  date  be  advanced  from 
November  1  to  October  25  in  Lake  and 
Klamath  Counties  of  Oregon:  and  that 
the  daily  bag  limit  in  the  Northeastern 
Zone  of  California  be  increased  from  1 
to  2  white-fronted  geese,  within  a  2- 
dark-goose  daily  bag  limit 

Written  Comments:  The  Wisconsin 
Department  of  Natural  Resources 
requested  a  93-day  season  for  all  geese. 
They  cite  the  low  harvest  of  white- 
fronted  geese  and  white  geese  since 
1988  and  suggest  that  the  additional 
harvest  would  not  significantly  affect 
any  populations  of  these  geese.  The 
Alaska  Department  of  Fish  and  Game 
supported  the  recommendations  of  the 
Pacific  Flyway  Council.  Forty 
individuals  in  the  Northeastern  Zone  of 
CaUfomia  requested  hberalization  of  the 
bag  limit  for  white-fronted  geese.  They 
cited  increasing  population  levels  and 
the  negative  effect  on  the  economy  of 
restrictive  regulations. 

Service  Response:  The  Service 
concurs  with  the  Mississippi  Flyway 
recommendation  to  extend  the 
framework  closing  date  for  dark  geeav 
to  January  31  in  northern  states.  In  the 
Mississippi  Flyway,  Canada  geese  are 
managed  by  population  and  regulations 
vary  among  states  according  to  the 
harvest  strategies  developed  for  each 
population.  However,  white-fronted 
geese  are  managed  on  a  flyway  basis 
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and  the  Service  beheves  the  current 
season  length  is  appropriate  for  this 
species.  The  Central  Flyway  Council 
recommended  several  changes  in 
frameworks  for  dark  geese  in  the 
Eastern  Tier.  Some  of  these  changes  will 
concern  white-fronted  geese.  However, 
most  of  the  changes  should  not  result  in 
additional  harvest  and  the  Service 
concurs  with  those  recommended 
changes.  See  Item  4.  Canada  Geese,  C. 
Regular  Seasons. 

In  regard  to  the  Pacific  Flyway 
Council's  recommendation,  while  the 
management  plan  provides  for  minor 
adjustments  in  harvest,  the  Service 
believes  that  the  population  objective 
and  a  range-wide  relaxation  of 
regulations  would  be  obtained  quicker 
without  the  proposed  liberalization.  The 
objective  level  is  300,000  whitefronts  as 
measured  by  a  3-year  moving  average. 
The  1990  fall  index  was  240,800 
whitefronts,  with  a  3-year  average  index 
of  207,000.  Should  the  Pacific  Flyway 
Council  continue  to  seek  minor 
liberalizations  prior  to  attaining  the 
population  objective,  it  is  urged  to  gain 
support  from  all  parties  involved  in  the 
management  of  these  geese. 

8.  Brant 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
a  50-day  season  with  a  4-bird  daily  bag 
limit,  an  increase  of  2  birds  in  the  daily 
bag  limit  over  last  year.  The  Pacific 
Flyway  Council  recommended  no 
change. 

Public  Hearing  Comments:  Mr.  Frank 
Anderson,  representing  the  Concerned 
Coastal  Sportsman's  Club  of 
Massachusetts,  the  Andover 
Sportsman's  Club,  the  Hudson  River 
Waterfowl  Protection  Association,  and 
the  New  Jersey  Waterfowler's 
Association,  requested  a  50-day  brant 
season  with  a  4-bird  bag  limit. 

Service  Response:  Atlantic  brant 
populations  have  historically  fluctuated 
widely  between  "boom  or  bust"  and, 
since  the  1930's,  these  trends  have  often 
necessitated  closed  seasons  to  restrict 
harvests.  Hunting  seasons  were  closed 
throughout  most  of  the  1970's  and  brant 
numbers  have  only  recently  obtained 
satisfactory  levels.  Presently,  midwinter 
estimates  over  the  last  3  years  average 
140,000.  The  Service  continues  to  be 
concerned  when  brant  populations  are 
below  150.000,  because  over-harvest  at 
critical  times  may  subsequently  cause 
unnecessary  loss  of  hunting  opportunity. 
High-harvest  years  followed  by  years  of 
poor  recruitment  could  reduce 
populations  below  satisfactory  levels. 
The  Service  favors  a  more  sustained 
approach,  at  lower  harvest  levels,  to 
maintain  hunting  opportunities  on  brant. 


7.  Snow  and  Ross 's  Geese 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
no  change  in  greater  snow  goose 
regulations.  The  Upper  Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council 
recommended  a  93-day  season  for  all 
geese  in  Wisconsin.  The  Central  Flyway 
Council  recommended  that  the 
possession  limit  for  light  geese  be  three 
times  the  daily  bag  limit  and  that  the 
aggregate  bag  limit  of  light  and  dark 
geese  in  the  Western  Tier  be 
discontinued.  They  further 
recommended  that  the  season  length  in 
the  Western  Tier  be  increased  from  100 
to  107  days.  The  Pacific  Flyway  Council 
recommended  no  change. 

Written  Comments:  'The  Wisconsin 
Department  of  Natural  Resources 
requested  a  93-day  season  for  all  geese. 
They  cite  the  low  harvest  of  white- 
fronted  geese  and  white  geese  since 
1986  and  suggest  that  the  additional 
harvest  would  not  significantly  affect 
any  populations  of  these  geese. 

Service  Response:  In  the  Mississippi 
Flyway,  Canada  geese  are  managed  by 
populations  and  regulations  vary  among 
states  according  to  the  harvest 
strategies  developed  for  each 
population.  However,  light  geese  are 
managed  on  a  fiyway  basis  and  the 
Service  believes  the  current  season 
length  is  appropriate  for  this  group  of 
geese.  The  Service  believes  that 
possession  limits  should  remain  at  twice 
the  daily  bag  limit  except  in  areas  that 
utilize  a  harvest  quota  and  require 
tagging. 

8.  Tundra  Swans 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
no  change  in  permit  swan  hunts.  The 
Central  Flyway  Council  recommended 
that  1.500  of  the  swan  permits  allocated 
to  the  Mississippi  Flyway  be 
redistributed  in  order  to  increase  the 
number  of  permits  available  in  North 
Dakota  by  1,000  and  South  Dakota  by 
500.  The  Eastern  Population  of  Tundra 
Swans  is  currently  well  above  the 
management  objective.  Sportsmen  in 
North  and  South  Dakota  continue  to 
request  additional  hunting  opportunity 
on  swans,  and  the  sport  hunting  plan 
provides  for  this  redistribution.  "The 
Mississippi  Flyway  Council  concurred 
with  this  reallocation  for  the  1991-92 
season  only.  The  Pacific  Flyway  Council 
recommended  no  change. 

Public  Hearing  Comments:  Mr. 
Wayne  Pacelle,  representing  the  Fund 
For  Animals,  indicated  that  swan 
hunting  should  be  discontinued.  Mr. 
Dale  Caswell,  representing  the 


Canadian  Wildlife  Service,  briefly 
reviewed  the  tundra  swan  hunting 
program  and  the  distribution  of  hunting 
permits  among  breeding,  migration,  and 
wintering  areas  contained  in  the  hunting 
plan.  He  cautioned  that  when 
reallocation  of  permits  is  considered,  the 
potential  impacts  not  only  on  the  entire 
population  but  also  on  population 
segments  should  be  considered. 

Written  Comments:  The  Service 
received  6  letters  from  individuals 
during  the  comment  period  that  opposed 
swan  hunting.  The  Humane  Society  of 
the  United  States  requested  that  hunting 
seasons  be  closed  for  swans. 

Service  Response:  Since  tundra  swan 
populations  are  currently  at  satisfactory 
levels,  the  Service  believes  that 
controlled  hunting  programs  should  be 
continued.  The  Service  notes  that  200  of 
the  Central  Flyway's  allocated  swan 
permits  are  not  currently  being  used; 
therefore,  1,300  permits  will  be 
reallocated  from  the  Mississippi  Flyway 
to  fill  the  Central  Flyway  Council's 
request. 

10.  Coots 

Council  Recommendations:  The 
Central  and  Pacific  Flyway  Councils 
recommended  no  change  in  coot  hunting 
regulations. 

Public  Hearing  Comments:  Mr.  John 
Grandy,  representing  the  Humane 
Society  of  the  United  States,  said  that 
coot  limits  should  be  reduced  because 
the  current  limits  encourage  wanton 
waste.  Mr.  Wayne  Pacelle.  representing 
the  Fund  For  Animals,  indicated  that 
large  bag  limits  for  coots  are  not 
justified. 

Written  Comments:  The  Wisconsin 
Department  of  Natural  Resources 
suggested  that  the  Service  reexamine 
the  coot  breeding  population  data  as 
this  species  probably  has  also  been 
severely  impacted  by  the  prolonged 
drought  in  the  prairies. 

Service  Response:  The  Service  has  no 
evidence  to  suggest  that  current 
regulations  are  adversely  impacting  coot 
populations  or  that  current  limits 
encourage  wanton  waste.  The 
frameworks  contained  in  this  document 
are  the  same  as  those  offered  during  the 
1990-91  season. 

22.  Other 

A.  Compensation  for  Sunday-Hunting 
Prohibition. 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
that  additional  days  of  hunting  be 
allowed  to  those  states  that  lose  Sunday 
hunting  because  of  state-mandated/ 
legislated  requirements,  provided  that 
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the  requirements  were  not  imposed  In 
order  to  benefit  hunting. 

Public  Hearing  Comments:  Mr-  Frank 
Anderson,  representing  the  Concerned 
Coastal  Sportsman's  Club  of 
Massachusetts,  the  Andover 
Sportsman's  Club,  the  Hudson  River 
Waterfowl  Protection  Association,  and 
the  New  |ersey  Waterfowler's 
Association,  requested  that  Atlantic 
Flyway  states  be  compensated  for 
hunting  days  lost  due  to  Sunday-hunting 
prohibitions.  He  indicated  that  hunters 
have  been  unsuccessful  in  resolving  the 
issue  at  the  state  level. 

IVritten  Comments:  The  Service 
received  10  written  comments  from 
Members  of  Congress  during  the  open 
comment  period  urging  the  Service  to 
consider  compensating  states  that  lose 
days  of  bunting  due  to  prohibitions  on 
Sunday  hunting.  The  Maryland  Wildlife 
Advisory  Commission,  a  local 
organization  from  Pennsylvania,  and  an 
individual  in  Massachusetts  also 
requested  compensation  for  these 
Sunday  closures. 

Service  Response:  Requests  of  the 
Service  for  compensatory  days  in  those 
states  prohibiting  Sunday  hunting  has 
been  a  long-standing  issue  in  the  Atlantic 
Flyway.  Currently,  13  states  in  that 
Flyway  have  some  form  of  prohibition 
on  Sunday  hunting.  Although  this 
question  has  surfaced  on  numerous 
occasions  since  the  1960*8,  the  Service 
has  not  supported  compensatory  days 
for  a  number  of  reasons,  but  mainly 
because  Sunday  closures  have  been 
implemented  by  state  action  and  states 
may  be  more  restrictive  whenever  they 
deem  appropriate  for  whatever  reason. 
Federal  regulations  do  not  prohibit 
hunting  on  Sundays. 

The  Federal  regulatory  frameworks 
for  waterfowl  hunting  seasons  are 
developed  so  that  opportunities  to 
harvest  waterfowl  within  a  flyway  are 
as  equitable  as  other  conditions  allow 
(e.g.,  weather,  natural  migration 
patterns,  and  the  quantity  and  quahty  of 
waterfowl  habitat).  All  states  in  a 
flyway  (with  few  exceptions)  are  offered 
the  same  regulatory  frameworks  for 
duck  season  length,  outside  dates  of  the 
season,  and  bag  limits. 

If  compensatory  days  were  offered, 
the  frameworks  would  vary  by  states 
and  the  Service  would  be  placed  in  the 
untenable  position  cf  having  to  evaluate 
hunter  compliance  and  judge  a  state's 
effectiveness  in  enforcing  Sunday 
closures.  Not  all  states  enforce  Sunday 
closures  equally.  Also,  the  Service  may 
need  to  readjust  frameworks  to  account 
for  the  added  harvest  pressure  on 
various  species  of  migratory  birds. 
Increased  harvest  pressure  due  to 
compensatory  days  would  be  most 


significant  for  those  species  with  longer 
seasons  (e.g..  geese,  snipe,  and  sea 
ducks). 

The  issue  is  further  complicated  by 
the  sometimes  uneven  application  of 
Sunday  closures  within  a  state.  In  some 
states,  the  restrictions  are  at  the  county 
level.  In  at  least  one  state.  Sunday 
hunting  is  prohibited  on  freshwater 
areas  but  not  on  tidal  waters.  In 
another,  Sunday  hunting  is  permitted  on 
state-licensed  shooting  preserves  but 
not  elsewhere  in  the  State.  Finally,  some 
states  do  not  have  the  same  prohibition 
on  resident  game  as  those  imposed  on 
migratory  game. 

The  Service  understands  the  problem 
confronting  hunters  in  states  where 
hunting  is  prohibited  on  Sundays  but 
believes  that  this  problem  can  best  be 
solved  by  each  state's  removing  its  self- 
imposed  restriction.  Many  other  "blue 
laws"  have  been  overturned  in  the 
concerned  states,  and  some  other  states 
have  removed  bans  on  Sunday  hunting. 
Return  of  Sunday  hunting  would  provide 
equitable  opportunity  to  ail  migratory 
bird  hunters;  while  compensatory  days 
would  not  benefit  those  hunters  whose 
only  opportimity  for  recreation  is  on 
Sundays. 

Therefore,  the  Service  position  is  that 
there  is  no  biological  reason  for  Sunday- 
hunting  restrictions.  If  the  loss  of 
hunting  days  becomes  an  issue,  it  is  the 
obligation  of  the  affected  state  to 
remove  the  restriction  as  it  is  state 
action  that  is  causing  the  loss  of  hunting 
opportunity, 

B.  Regulations-Setting  Process 

Public  Hearing  Comments:  Mr.  John 
Grandy,  representing  the  Humane 
Society  of  the  United  States,  expressed 
concern  that  the  Service's  process  for 
establishing  late-season  migratory  bird 
hunting  regulations,  including  the 
Waterfowl  Status  Meeting  held  in 
Denver,  Colorado,  precluded  significant 
input  from  the  nonhunting  public.  He 
noted  that  the  process  had  not  changed 
from  a  year  ago.  He  asked  the  Service  to 
develop  a  system  that  would  allow  for 
nonhunting  public  involvement  in  duck 
management.  Mr.  Wayne  Pacelle, 
representing  the  Fund  for  Animals, 
echoed  the  presentation  made  by  Mr. 
Grandy.  He  indicated  that  he  did  not 
believe  past  waterfowl  regulations  had 
been  conservative  in  nature  and 
indicated  concern  over  the  annual 
"tinkering"  with  regulations  just  to 
appease  hunters.  Mr.  Richard  Elden, 
representing  the  Michigan  Department 
of  Natural  Resources,  made  several 
comments  concerning  the  lack  of 
partnership  between  the  Service  and  the 
states  in  the  regulations  development 


process.  He  indicated  that  the 
commitment  of  time  and  resources  made 
by  state  organizations  on  behalf  of 
waterfowl  management  would  be 
difficult  to  maintain  if  the  partnership 
were  perceived  as  one-sided.  Dr.  Rollin 
Sparrowe.  representing  the  Wildlife 
Management  Institute,  observed  that  the 
process  by  which  migratory  bird  hunting 
regulations  are  developed  and  finalized 
was  established  by  the  Service  in  1981 
in  response  to  criticism  by  nonhunting 
and  antihunting  organizations  for 
increased  opportunity  in  that  process. 
He  observed  that,  by  choice,  certain 
groups  only  involve  themselves  at  one 
stage  in  the  regulatory  process,  i.e..  the 
public  hearing,  and  are  conspicuously 
absent  at  other  times  and  in  other 
activities  related  to  the  conservation  of 
migratory  birds,  such  as  the  Farm  Bill, 
Clean  Water  Act,  and  the  North 
American  Waterfowl  Management  Plan. 
He  supported  the  regulations-setting 
process  and  indicated  the  many 
opportunities  for  public  comment.  He 
also  stated  that  If  the  process  merits  re- 
evaluation,  his  organization  would  want 
to  participate  in  that  effort 

Service  Response:  The  current  process 
has  been  designed  to  provide  the 
general  public  with  the  maximum 
opportimity  possible  to  comment  on  the 
annual  migratory  bird  hunting 
regulations,  and  for  the  Service  to  work 
cooperatively  with  state  wildlife 
agencies  and  other  organizations  in  the 
management  of  this  resource. 
Regulations  governing  public 
participation,  announcement  of 
meetings,  and  maintenance  of  a  public 
file  are  found  in  50  CFR  20  Subpart  N— 
"Special  Procedures  for  Issuance  of 
Annual  Hunting  Regulations".  A  brief 
synopsis  of  this  process  follows. 

Each  year,  the  Service  seeks  public 
comment  on  hunting  regulations, 
beginning  with  the  publication  of  a 
preliminary  proposed  rule  in  the  Federal 
Register,  usually  in  March.  The  early- 
season  comment  period  generally  closes 
in  late  July  and  the  late-season  comment 
period  closes  in  late  August  ^ 

Over  the  years,  the  migratory  bird 
regulatory  process  has  developed  into  a 
model  of  state,  provincial.  Federal,  and 
international  cooperation  in  the 
management  of  a  migratory  resource. 
The  deliberations  are  well  announced, 
and  the  public  is  broadly  involved. 
Although  the  Director  of  the  Service  is 
ultimately  responsible  for  the  hunting 
regulations  in  the  United  States,  the 
Service  strives  to  cooperate  with  the 
states  and  other  organizations  to  share 
resources,  expertise,  and  information. 
The  Service  works  cooperatively  with 
Flyway  Councils  and  state  fish  and 
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wildlife  agencies  in  ali  aspects  of 
migratory  bird  management  because 
these  orgasizotions  provide  not  only 
technicail  expertise  but  also  information 
gathered  through  state  and  flyway 
research  aod  managenneiit  programs, 
both  of  which  contribute  significantly  to 
the  assessment  and  maintenance  of 
migratory  bird  populations.  In  an  effort 
to  keep  the  public  apprised  of  joint 
delibCTations  on  regulations,  ad 
meetings  of  the  Service's  Migratory  Bird 
Regulations  Committee  attended  by  any 
person  outside  the  Department  of 
Interior  are  open  to  public  observation 
and  are  annotmced  in  the  Federal 
Register.  Likewise,  notice  of  Flyway 
Council  meetings  attended  by  tfie 
Department  of  the  Interior  officials  are 
published  in  the  Federal  Register.  In 
addition,  the  Waterfowl  Status  Meeting, 
held  each  year  in  Denver,  Colorado,  is 
also  open  to  the  general  public  and  . 
announced  in  the  Federal  Re^ster.  The 
primary  purpose  of  the  Waterfowl 
Status  Meeting  is  to  present  information 
gathered  by  the  Service  and  others 
about  the  current  status  of  waterfowl, 
and  for  the  Service  to  present  seceral 
guidelines  for  harvest  strategies  for  the 
upcoming  hunting  seasons.  Finally,  two 
public  heariitgs  are  held  in  which 
regulatory  proposals  are  reviewed  ami 
public  testimony  is  invited.  One  of  these 
hearings,  held  in  late  June,  deals  with 
the  early  seasons;  while  the  other,  held 
in  early  August,  deals  with  the  late 
seasons. 

All  interested  parties  have  several 
opportunities  to  provide  ii^ut  into  the 
developmeoot  of  regulations.  Tliey  may 
submit  written  comments  during  the  6- 
month  conunent  period,  provide  oral 
testimony  or  written  documents  during 
the  public  hearings,  or  participate  in  the 
development  of  recommendations  st  the 
state  or  flyway  level. 

The  views  of  the  hunting  and 
nonhunting  community  are  both  fuHy 
considered  in  the  regulations 
development  process.  As  an  example,  in 
1991,  the  views  of  nonhunters  were 
expressed  at  both  public  hearings  and 
the  Waterfowl  Status  Meeting.  In 
addition,  written  comments  received 
that  opposed  hunting  were  openly 
discussed  during  the  Service 
Regulations  Committee  meetings. 

The  Service  believes  that  the  current 
process  is  open  and  receptive  to  all 
public  comments.  There  is  equal 
opportunity  for  the  public  to  psevide 
comments  regarding  the  development  of 
annual  «ad  basic  regulations.  However, 
the  Service  welcomes  CMggested 
improvements  to  the  process. 


Nontoxic  Shot  Regvlatians 

In  the  May  13, 1981,  Federal  Register 

(56  FR  22100).  the  Service  published  a 
final  rule  prohibiting  the  use  and/ or 
possession  of  lead  shot  while  hunting 
waterfowl,  coots,  and  certain  o^er 
species  throughout  the  United  States. 
Migratory  bird  hunters  are  advised  to 
become  familiar  with  additional  state 
and  local  regulations  regarding  the  use 
of  nontoxic  shot  for  migratory  bird 
hunting. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  Enviroiunentai  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14]".  filed  with  EPA  on  June  a  1968. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16. 1988  (53 
FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18. 
1968  (53  FR  31341).  However,  this 
programmatic  document  does  not 
prescribe  year-specific  regulations: 
those  are  developed  annually.  The 
annual  regulations  and  options  were 
considered  in  the  Environmental 
Assessment.  "Waterfowl  Hunting 
Regulations  for  1991".  Copies  of  these 
documents  are  .available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES. 

FifWiwngefed  Species  Act  Consideration 

On  July  31. 1991,  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the  <lestruction 
or  adverse  modification  of  their  critical 
habitats.  Hunting  regulations  are 
designed,  among  other  things,  to  remove 
or  aUeviate  chances  of  conflict  between 
seasons  for  migratory  ^ame  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats.  The  Service's  biokjgical 
opinions  resulting  from  its  consultation 
under  Section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of  Endangered 
Species  and  the  Offioe  of  Migratory  fiird 
Management 

Regulatory  Flexibility  Act;  JSxecutive 
Order  12291. 12812.  and  12630;  and  the 
Papsf  work  Reuuctkm  Act 

In  the  Federal  Register  dated  March  6, 
1991  (56  FR  9462),  the  Service  reported 
measunes  it  had  ttodertakea  to  coniply 
with  requirements  of  the  Regulatory 
Flexibihty  Act  and  Executive  Orders. 
ISkese  included  preparins  a 
Determination  of  Effects  and  an  updated 


Final  Regulatory  Impact  Analysis,  «nd 
publishing  a  sommary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  onder  Execati^we  Order  12291 
and  they  have  a  significant  economic 
impact  on  substantial  numbers  of  smaU 
entities  under  the  Regulatory  Flexibility 
Act  It  has  been  detcnniaed  that  these 
rules  will  not  involve  the  taking  of  any 
constitutionally  protected  piufMrty 
rights,  imder  Executive  Order  12880,  and 
will  not  have  any  significant  federaUsm 
effects,  under  Executive  Order  12812. 
This  determination  is  detailed  in  the 
aforementioned  docimienfs,  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management.  These 
regulations  contain  no  information 
collections  subject  to  Office  of 
Management  and  Budget  review  under 
the  Paperwork  Reduction  Act  of  1980. 

Memorandum  of  Law 

The  Service  pubHshed  its 
Memorandum  of  Law,  required  by 
Section  4  of  Executive  Onder  12291,  in 
the  Federal  Register  dated  August  21, 
1991  (56  FR  41606). 

Autfaorsfaip 

The  primary  authors  of  this  proposed 
rule  are  Robert  J.  Blohm  and  William  O. 
Vogel.  Office  of  Migratory  Bird 
Management  working  under  the 
direction  of  Thomas  J.  Dwyer.  Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must  by  its  mtuve,  operele 
under  severe  timo  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
pubhc  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  late~season 
rulemaking  was  published  on  August  28, 
1991,  the  Service  established  what  it 
believed  was  the  longest  period  possible 
for  public  comment  In  doing  this,  the 
Service  recognized  that  at  the  close  of 
the  comment  period  time  would  be  of 
the  essence.  "That  is.  if  there  was  a  delay 
in  the  elective  date  of  the&e  regulations 
after  this  final  ruleroakaqg.  the  Service  is 
of  the  opinion  that  the  states  would 
have  insufficient  time  to  select  season 
dates  and  limits;  to  communicate  those 
selections  to  the  Service;  and  to 
establish  and  publicize  the  necessary 
regulations  and  procedures  that 
implement  dieir  decisions. 

Therefore,  the  Service,  voder 
authority  of  the  Migratory  Bird  Treaty 
Act  of  July  3. 1918.  as  amended  (16 
U.S.C.  701-711).  prescribes  final 
frameworks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hoaih,  the  season 
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lengths,  the  earhest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
from  which  state  conservation  agency 
officials  may  select  hunting  season 
dates  and  other  options.  Upon  receipt  of 
the  season  and  option  selections  from 
state  officials,  the  Service  will  publish  in 
the  Federal  Register  a  fmal  rulemaking 
amending  50  CFR  20  to  reflect  seasons, 
limits,  and  shooting  hours  for  the 
conterminous  United  States  for  the 
1991-92  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1991-92  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3, 
1918,  as  amended  (16  U.S.C.  701-711), 
and  the  Fish  and  Wildlife  Improvement 
Act  of  November  8, 1978,  as  amended 
(16  U.S.C.  712). 

Dated:  September  19, 1991. 
Mike  Hayden, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Final  Regulations  Frameworks  for  1991- 
92  Late  Hunting  Seasons  on  Certain 
Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Director  has  approved  frameworks  for 
season  lengths,  shooting  hours,  bag  and 
possession  limits,  and  outside  dates 
within  which  states  may  select  seasons 
for  hunting  waterfowl  and  coots.  Late- 
season  frameworks  are  summarized 
below: 

General 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily,  for  all  species 
and  seasons. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice  the 
daily  bag  limit. 

Area-Specific  Provisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  fiyway. 

Atlantic  Fiyway 

The  Atlantic  Fiyway  includes 
Connecticut,  Delaware,  Florida.  Georgia. 
Maine.  Maryland,  Massachusetts.  New 
Hampshire,  New  Jersey,  New  York. 


North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Ducks,  Coots,  and  Mergansers 

Hunting  Season:  Not  more  than  30 
days, 

Outside  Dates:  Between  October  5, 
1991,  and  January  5, 1992. 

Duck  Limits:  The  daily  bag  limit  is  3 
and  may  include  no  more  than  1  hen 
mallard,  2  wood  ducks.  2  redheads,  1 
black  duck,  1  mottled  duck,  1  pintail, 
and  1  fulvous  whistling  duck. 

Closures:  The  seasons  on 
canvasbacks  and  harlequin  ducks  are 
closed. 

Sea  Ducks:  In  all  areas  outside  of 
special  sea  duck  areas,  sea  ducks  are 
included  in  the  regular  duck  daily  bag 
and  possession  limits.  However,  during 
the  regular  duck  season  within  the 
special  sea  duck  areas,  the  sea  duck 
daily  bag  and  possession  limits  may  be 
in  addition  to  the  regular  duck  daily  bag 
and  possession  limits. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5,  only  1  of  which  may 
be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Lake  Champlain  Zone,  New  York:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
Vermont. 

Zoning  and  Split  Seasons:  Delaware, 
Maryland,  North  Carolina,  Rhode  Island, 
and  Virginia  may  split  their  seasons  into 
three  segments;  Cormecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania, 
Vermont,  and  West  Virginia  may  zone 
and  may  split  their  seasons  into  two 
segments  in  each  zone;  while  Florida, 
Georgia,  and  South  Carolina  may  split 
their  statewide  seasons  into  two 
segments.  Zone  descriptions  are 
contained  in  a  later  portion  of  this 
document. 

Canada  Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  Unless  specified  otherwise, 
seasons  may  be  split  into  two  segments. 
Seasons  in  states,  and  independently  in 
described  goose  management  units 
within  states,  may  be  as  follows: 
Connecticut- 
North  Zone — 90  days  between 
October  1  and  January  31.  with  a  daily 
bag  limit  of  3. 

South  Zone — 90  days  between 
October  1  and  February  5,  with  a  daily 
bag  limit  of  3  through  January  14,  and  a 
daily  bag  limit  of  5  thereafter. 

Delaware:  60  days  between  October 
31  and  January  20.  with  a  daily  bag  limit 
of  2. 


Florida:  Closed  season. 

Georgia:  In  specific  areas,  an  8-day 
experimental  season  may  be  split  into  2 
segments  of  4  days  each  between 
November  15  and  February  5.  with  a 
limit  of  1  Canada  goose  per  season. 

Maine:  70  days  between  October  1 
and  January  20,  with  a  daily  bag  limit  of 
3. 

Maryland:  60  days  between  October 
31  and  January  30,  with  a  daily  bag  limit 
of  2. 

Massachusetts:  70  days  between 
October  1  and  January  20  in  the 
Berkshire  and  Coastal  Zones,  and 
between  October  1  and  January  31  in  the 
Central  Zone,  with  a  daily  bag  limit  of  3. 
In  addition,  a  special  16-day  season  for 
resident  Canada  geese  may  be  held  in 
the  Coastal  and  Central  Zones  during 
January  21  to  February  5,  with  a  daily 
bag  limit  of  5.  The  season  in  the  Central 
Zone  is  experimental. 

New  Hampshire:  70  days  between 
October  1  and  January  20,  with  a  daily 
bag  limit  of  3. 

New  Jersey:  90  days  between  October 
1  and  January  31,  with  a  daily  bag  limit 
of  1  through  October  15,  and  a  daily  bag 
limit  of  3  thereafter. 

A^eiv  York:  90  days  between  October  1 
and  January  31,  with  a  daily  bag  limit  of 
1  through  October  15  and  a  daily  bag 
limit  of  3  thereafter. 

North  Carolina: 

East  of  1-95 — 11  days  between 
January  20  and  January  31,  with  a  daily 
bag  limit  of  1. 

West  of  1-95— Closed. 

Pennsylvania: 

Southeast  Zone — 90  days  between 
October  1  and  January  31,  with  a  daily 
bag  limit  of  1  through  October  15  and  3 
thereafter. 

Erie,  Mercer,  and  Butler  Counties — 50 
days  between  October  1  and  January  20, 
with  a  daily  bag  limit  of  2. 

Crawford  County— 70  days  between 
October  1  and  January  20,  with  a  daily 
bag  of  1. 

Remainder  of  State — 70  days  between 
October  1  and  January  20,  with  a  daily 
bag  limit  of  3. 

Rhode  Island:  90  days  between 
October  1  and  January  31,  with  a  daily 
bag  limit  of  3. 

South  Carolina:  11  days  between 
January  20  and  January  31,  with  a  daily 
bag  limit  of  1.  In  addition,  a  special  4- 
day  season  for  resident  Canada  geese 
may  be  held  in  the  Central  Piedmont, 
Western  Piedmont,  and  Mountain  Hunt 
Units  during  January  15  to  February  15 
with  a  limit  of  1  Canada  goose  per 
season. 

Vermont:  70  days  between  October  1 
and  January  20.  with  a  daily  bag  limit  of 
3. 
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Virginia: 

Book  Bay — 11 4ayfi  between  January 
2C  ana  January  31,  with  a  daily  bag  limit 
ofl. 

Remainder — 60  days  between 
October  31  and  January  20,  with  a  daily 
bag  limit  of  2. 

West  Virginia:  70  days  between 
October  1  and  January  20,  with  a  daily 
bag  Hnrit  of  3. 

White  Gceae 

Definition:  For  purpose  of  hunting 
regulations 'listed  below,  the  collective 
term  "white"  geese  includes  lesser  snow 
(including  blue)  geese,  greater  snow 
geese,  and  Ross'  geese. 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  107-day 
season  between  October  1, 1991,  and 
February  tO,  1992,  with  a  daily  bag  limit 
of  5.  States  may  split  their  seasons  into 
two  segments. 

At/antic  Brant 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  50-day 
season  between  October  1, 1991,  and 
January  20, 1992,  with  a  daily  bag  limit 
of  2.        . 

Afississippi  Flyway 

The  Mississippi  Fiyway  includes 
Alabama.  Arkansas,  Illinois,  Indiana, 
Iowa,  Kentucky,  Louisiana,  Michigan. 
Minnesota.  Mississippi,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin. 

Ducks.  Coois,  and  Mergansers 

Hunting  Seasons:  Not  more  than  30 
days. 

Outside  Dates:  Between  October  5, 
1991,  and  January  &,  1982. 

Duck  Limitc  "Vkt  daily  bag  limit  is  3, 
and  may  include  no  more  than  2 
mallards  (no  more  than  1  of  which  may 
be  a  female.  1  black  duck,  1  pintail,  2 
wood  ducks,  and  1  redhead. 

As  an  alternative  to  conventional  bag 
limits  for  ducks  and  men^ansers,  a  point 
system  for  bag  and  possession  limits 
may  be  selected.  Point  values  are  as 
follows: 

100  points — femafe  mallard,  pintail, 
black  duck,  redhead,  hooded  merganser 

50 points — male  mallard,  wood  duck 

35  points — aH  other -ducks  and 
mergansers. 

Under  the  point  system,  flie  daily  bag 
limit  is  reached  when  the  point  value  of 
the  last  bird  taken,  added  to  the  sum  of 
point  values  of  aH  other  birds  already 
taken  during  Ittat  day,  reaches  or 
exceeds  100  points.  The  possession  limit 
is  the  maximum  number  of  birds  that 
legally  couM  have  been  taken  in  2  days. 

Gk>surer  "Hyc  season  on  canvashacks 
is  dosed. 


Merganser  Limits:  Under  the 
conventional  bag-limit  option  only,  a 
daily  bag  hmit  of  5  mergansers  may  be 
taken,  only  1  of  which  may  be  a  hooded 
merganser. 

Coot  Limits:  Tlie  daily  bag  limit  is  15 
coots. 

Zooning  and  Split  Seasons:  Alabama. 
Illinois,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Missouri,  Ohio. 
Tennessee,  and  Wisconsm  may  select 
hunting  seasons  for  ducks,  coots,  and 
mergansers  by  zones  described  later  in 
these  frameworks. 

In  Alabama,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Ohio,  Tennessee, 
and  Wisconsin,  the  season  may  be  split 
into  two  segments  in  each  zone. 

In  Mississippi,  the  season  may  be  split 
into  two  segments. 

In  Arkansas  and  Minnesota,  the 
season  may  be  split  into  three  segments. 

Pymatuning  Reservoir  Area.  Ohio:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  in  the  adjacent  portion  of 
Pennsylvania. 

Geese 

Definition:  For  the  purpose  of  hunting 
regulations  listed  below,  the  collective 
terms  "dark"  and  "light"  geese  include 
the  following  species: 

Dark  geese--Canada  geese,  white- 
fronted  geese,  and  brant. 

Light  geese — lesser  snow  (including 
blue)  geese,  greater  snow  geese,  and 
Ross'  geese. 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  two  segments. 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  seasons  for 
geese  not  to  exceed  70  days  far  dark 
geese  between  the  Saturday  nearest 
October  1  (September  28, 1991)  and 
January  31,  IqIbz,  and  80  days  for  light 
geese  between  the  Saturday  nearest 
October  1  (September  28, 1991),  and 
February  14, 198Z.  The  daily  bag  limit  is 
7  geese,  to  include  no  more  than  3 
Canada  and  2  white-fronted  geese. 
Specific  regtdations  for  Canada  geese 
and  exceptions  to  the  above  general 
provisions  are  shown  below  by  State. 

Alabama:  The  season  for  Canada 
geese  may  extend  for  50  days  in  the 
respective  duck^unting  Eones.  The 
daily  bag  limit  is  2  Canada  geese. 

Arkansas:  The  season  for  Canada 
geese  may  extend  for  23  days.  Thf  daily 
bag  limit  is  2  Canada  geese. 

Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  timiled  to 
144,800  birds.  In  the: 

(a)  Sotit^em  ffUnoie  Quota  Zone — The 
season  for  Canada  geese  will  close  after 
84  days  or  w^ien  72,400  birds  have  been 
harvested,  wtiichever  occurs  first.  Limits 
are  3  Canada  geese  dafly  and  10  « 


possession.  If  any  of  the  following 
conditions  exist  after  Dec.  20. 1991.  the 
State,  after  consultation  with  the 
Service,  will  close  tl»e  season  by 
emergency  order  wiih  48  hours  notice: 

1. 10  consecutive  days  of  snow  cover. 
3  inches  or  more  in  depth. 

2. 10  consecutive  days  of  daily  higk 
temperatures  less  than  20  degrees  F. 

3.  Average  body  weights  of  adult 
female  geese  less  than  3.200  grams  as 
measured  from  a  weekly  sample  of  a 
minimum  of  50  geese. 

4.  Starvation  or  a  ma'jor  disease 
outbreak  resulting  in  observed  mortality 
exceeding  500  birds  per  day  for  10 
consecutive  days,  or  a  total  mortality 
exceeding  5.000  birds  in  10  days,  or  a 
total  mortality  exceeding  10.000  birds. 

(b)  Rend  Lake  Quota  Zone— The 
season  for  Canada  geese  will  close  after 
84  days  or  when  21,700  birds  have  been 
harvested,  whichever  occurs  first.  Limits 
ore  3  Canada  geese  daily  and  10  in 
possession. 

(c)  Tri-County  Zone — ^The  season  for 
Canada  geese  may  not  exceed  73  days. 
Limits  are  2  Canada  geese  daily  and  tO 
in  possession. 

(d)  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
90  days  in  the  respective  duck-hunting 
zones.  Limits  are  3  Canada  geese  daily 
and  10  in  possession. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
25.500  birds.  In: 

(a)  Posey  County — The  season  for 
Canada  geese  will  close  after  70  days  or 
when  6,000  birds  have  been  harvested, 
whichever  occurs  first  The  daily  bag 
limit  is  4  Canada  geese. 

(h)  Remainder  of  the  State — The 
sea.4on  for  Canada  geese  may  extend  for 
70  days  in  the  respective  duck-hunting 
zo.ies.  The  daily  bag  limit  is  2  Canada 
geese,  except  in  LaGrange  and  Steuben 
Counties  and  on  the  Kankakee  and 
Ja.sp'jr-PulaskiFish  and  Wildlife  Areas 
where  the  daily  bag  limit  is  I. 

luwa:  The  season  may  extend  for  70 
days.  The  daily  bag  hmit  is  2  Canada 
gee.'ie. 

Kentucky:  in  the: 

(a)  Western  Zone — The  season  for 
Canada  geese  may  extend  for  93  days, 
a.id  the  harvest  will  be£mited  to  43.20U 
birds.  Of  the  43,20G-bird  tjuata.  28.000 
birds  will  be  allocated  to  the  Ballard 
Reporting  Area  and  8.200  birds  will  be 
allo::ated  to  the  Henderson/Union 
Reporting  Area.  If  the  fuota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  93-day  season,  fhe 
season  in  that  reporting  area  wiH  be 
closed.  If  this  occurs,  the  season  in  those 
counties  and  portions  of  counties 
outside  of.  but  associated  with,  Ihe 
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respective  subzone  (listed  in  State 
regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  93  days.  The  soason  in  Fulton  County 
may  extend  to  February  15, 1992.  The 
daily  bag  limit  is  3  Canada  geese. 

.(b)  Remainder  of  the  State — The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Lousiana:  Louisiana  may  hold  80-day 
seasons  on  light  geese  and  70-day 
seasons  on  white- fronted  geese  and 
brant  between  the  Saturday  nearest 
October  1  (September  28, 1991).  and 
February  14, 1992,  in  the  respective 
duch-hunting  zones.  The  daily  bag  limit 
is  7  geese,  to  include  no  more  than  2 
white-fronted  geese,  except  as  noted 
below.  In  the  Southwest  Zone,  an 
experimental  9-day  season  for  Canada 
geese  may  be  held  during  January  22-30, 
1992.  During  the  experimental  season, 
the  daily  bag  limit  for  Canada  and 
white-fronted  geese  in  the  Southwest 
Zone  is  2,  no  more  than  1  of  which  may 
be  a  Canada  goose.  Hunters 
participating  in  the  experimental 
Canada  goose  season  must  posses  a 
special  permit  issued  by  the  State. 

Michigan:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
97,900  birds.  In  the: 

(a)  — North  Zone: 

(1)  West  of  Forest  Highway  75— The 
framework  opening  date  for  all  geese  is 
September  21  and  the  season  for 
Canada  geese  may  extend  for  71  days. 
The  daily  bag  limit  is  3  Canada  geese. 

(2)  Remainder  of  North  Zone — The 
framework  opening  date  for  all  geese  is 
September  26  and  the  season  for 
Canada  geese  may  extend  for  50  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(b)  Middle  Zone — The  season  for 
Canada  geese  may  extend  for  50  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(c)  South  Zone: 

(1)  Allegan  County  CMU— The  season 
for  Canada  geese  will  close  after  58 
days  or  when  6,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose 
through  November  14  and  2  Canada 
geese  thereafter. 

(2)  Muskegon  Wastewater  GMi/— The 
season  for  Canada  geese  will  close  after 
50  days  or  when  1,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(3)  Saginaw  County  GMU—The 
season  for  Canada  geese  will  close  after 
40  days  or  when  4,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(4)  Tuscola/Huron  GMU— The  season 
for  Canada  geese  will  close  after  40 
days  or  when  2,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 


(5)  Remainder  of  South  Zone: 

(i)  West  of  U.S.  Highway  27/127— The 
season  Canada  geese  may  extend  for  50 
days.  The  daily  bag  limit  is  2  Canada 
geese. 

(ii)  East  of  U.S.  Highway  27/127— The 
season  for  Canada  geese  may  extend  for 
30  days.  The  daily  bag  limit  is  2  Canada 
geese. 

(d)  Southern  Michigan  CMU— A  late 
Canada  goose  season  of  up  to  30  days 
may  be  held  between  January  4  and 
February  3, 1992.  The  daily  bag  limit  is  2 
Canada  geese. 

Minnesota:  In  the: 

(a)  West  Central  Goose  Zone— The 
season  for  Canada  geese  may  extend  for 
40  days.  In  the  Lac  Qui  Parle  Goose 
Zone  the  season  will  close  after  40  days 
or  when  a  harvest  of  6,000  birds  has 
been  achieved,  whichever  occurs  first. 
Throughout  the  West-Central  Zone,  the 
daily  bag  limit  is  1  Canada  goose. 

(b)  Southeast  Goose  Zone — The 
season  for  Canada  geese  may  extend  for 
70  consecutive  days.  The  daily  bag  limit 
is  2  Canada  geese.  In  selected  areas  of 
the  Metro  Goose  Management  Block  and 
in  Olmsted  County.  10-day  late  seasons 
may  be  held  during  December  to  harvest 
giant  Canada  geese.  The  season  in  the 
Metro  Goose  Management  Block  is 
experimental.  During  these  seasons,  the 
daily  bag  limit  is  2  Canada  geese. 

(c)  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
50  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  The  daily 
bag  limit  is  3  Canada  geese. 

Missouri:  In  the: 

(a)  Swan  Lake  Zone — ^The  season  for 
Canada  geese  closes  after  50  days  or 
when  10,000  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Schell-Osage  Zone — ^The  season 
for  Canada  geese  may  extend  for  50 
days.  The  daily  bag  limit  is  2  Canada 
geese. 

(c)  Remainder  of  the  State — ^The 
season  for  Canada  geese  may  extend  for 
50  days  in  the  respective  duck-hunting 
zones.  The  daily  bag  lihiit  is  2  Canada 
geese. 

Ohio:  The  season  may  extend  for  70 
days,  with  a  daily  bag  limit  of  2  Canada 
geese,  except  in  the  counties  of 
Ashtabula.  Trumbull.  Ottawa,  and  that 
portion  of  Lucas  County  east  of  the 
Maumee  River,  where  the  daily  bag  limit 
will  be  1  Canada  goose. 

Tennessee:  In  the: 

(a)  Northwest  Tennessee  Zone — ^The 
season  for  Canada  geese  may  extend  for 
72  days,  and  the  harvest  will  be  limited 
to  22.500  birds.  Of  the  22,500  bird  quota, 
15,500  birds  will  be  allocated  to  the 


Reelfoot  Quota  Zone.  If  the  quota  in  the 
Reelfoot  Quota  Zone  is  reached  prior  to 
completion  of  the  72-day  season,  the 
season  in  the  quota  zone  will  be  closed. 
If  this  occurs,  the  season  in  the 
remainder  of  the  Northwest  Tennessee 
Zone  may  continue  for  an  additional  7 
days,  not  to  exceed  a  total  of  72  days. 
The  season  may  extend  to  February  15, 
1992.  The  daily  bag  limit  is  3  Canada 
geese. 

(b)  Southwest  Tennessee  Zone — ^The 
season  for  Canada  geese  may  extend  for 
55  days,  and  the  harvest  will  be  limited 
to  2.500  birds.  The  daily  bag  limit  is  2 
Canada  geese. 

(c)  Kentucky  Lake  Zone— The  season 
for  Canada  geese  may  extend  for  50 
days.  The  daily  bag  limit  is  2  Canada 
geese. 

(d)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Wisconsin:  The  framework  opening 
date  for  all  geese  is  September  21.  The 
total  harvest  of  Canada  geese  in  the 
State  will  be  limited  to  190.100  birds.  In 
the: 

(a)  Horicon  Zone — The  harvest  of 
Canada  geese  is  limited  to  135,800  birds. 
The  season  may  not  exceed  93  days.  All 
Canada  geese  harvested  must  be  tagged. 
The  daily  bag  limit  is  2  Canada  geese 
and  the  season  limit  will  be  the  number 
of  tags  issued  to  each  permittee.  The 
possession  limit  is  10  Canada  geese. 

(b)  Theresa  Zone— The  harvest  of 
Canada  geese  is  limited  to  6,000  birds. 
The  season  may  not  exceed  84  days.  All 
Canada  geese  harvested  must  be  tagged. 
The  daily  bag  limit  is  1  Canada  goose 
and  the  overall  limit  for  each  identified 
time  period  will  be  the  number  of  tags 
issued  to  each  permittee  for  that  time 
period.  The  possession  limit  is  10 
Canada  geese. 

(c)  Pine  Island  Zone— The  harvest  of 
Canada  geese  is  limited  to  800  birds. 
The  season  may  not  exceed  72  days.  All 
Canada  geese  harvested  must  be  tagged. 
The  daily  bag  limit  is  2  Canada  geese 
and  the  season  limit  will  be  the  number 
of  tags  issued  to  each  permittee.  The 
possession  limit  is  10  Canada  geese. 

(d)  Collins  Zone— The  harvest  of 
Canada  geese  is  limited  to  3.000  birds. 
The  season  may  not  exceed  67  days.  All 
Canada  geese  harvested  must  be  tagged. 
The  daily  bag  limit  is  2  Canada  geese 
and  the  season  limit  will  be  the  number 
of  tags  issued  to  each  permittee.  The 
possession  limit  is  10  Canada  geese. 

(e)  Exterior  Zone— The  harvest  of 
Canada  geese  is  limited  to  40,000  birds. 
The  season  may  not  exceed  93  days, 
except  as  noted  below.  The  daily  bag 
limit  is  2  Canada  geese,  except  as  noted 
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below.  In  the  Mississippi  River  Subzone. 
the  season  for  Canada  geese  may 
extend  for  74  days  in  each  duck  zone.  In 
the  North-Duck-Zone  portion  of  the 
Subzone,  the  daily  bag  hmit  is  1  Canada 
goose  through  October  13.  and  2 
thereafter;  in  the  South-Duck-Zone 
portion,  the  daily  bag  limit  is  1  Canada 
goose  through  October  8,  and  2 
thereafter.  In  the  Brown  County 
Subzone.  a  special  late  season  to  control 
local  populations  of  giant  Canada  geese 
may  be  held  during  December  1-31.  The 
daily  bag  limit  during  this  special  season 
is  3.  In  the  Rock  Prairie  Subzone,  a 
special  late  season  to  harvest  giant 
Canada  geese  may  be  held  between 
November  4  and  December  15.  During 
this  late  season,  the  daily  bag  limit  is  1 
Canada  goose.  The  progress  of  the 
harvest  in  the  Exterior  Zone  must  be 
monitored,  and  the  zone's  season 
closed,  if  necessary,  to  ensure  that  the 
harvest  does  not  exceed  the  limit  stated 
above.  This  closure  will  not  apply  to  the 
special  late-season  giant  Canada  goose 
seasons  in  the  Brown  County  and  Rock 
Prairie  Subzones. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4,000  Canada 
geese  in  the  Horicon  Zone  and  500  in  the 
Theresa  Zone  may  be  taken  under 
special  agricultural  permits. 

Illinois.  Indiana,  Kentucky,  Missouri. 
and  Tennessee  Quota  Zone  Closures: 
When  it  has  been  determined  that  the 
quota  of  Canada  geese  allotted  to  the 
Southern  Illinois  Quota  Zone,  the  Rend 
Lake  Quota  Zone  in  Illinois,  Posey 
County  in  Indiana,  the  Ballard  and 
Henderson-Union  Subzones  in 
Kentucky,  the  Swan  Lake  Zone  in 
Missouri,  and  the  Reelfoot  Subzone  in 
Tennessee  will  have  been  filled,  the 
season  for  taking  Canada  geese  in  the 
respective  area  will  be  closed  by  the 
Director  upon  giving  public  notice 
through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and  date 
of  closing,  or  by  the  state  through  state 
regulations  with  such  notice  and  time 
(not  less  than  48  hours)  as  they  deem 
necessary. 

Shipping  Restrictions:  In  Illinois  and 
Missouri,  and  in  the  Kentucky  counties 
uf  Ballard.  Hickman.  Fulton,  and 
Carlisle,  geese  may  not  be  transported, 
shipped,  or  delivered  for  transportation 
or  shipment  by  common  carrier,  the 
Postal  Service,  or  by  any  person  except 
as  the  personal  baggage  of  Ucensed 
waterfowl  hunters,  provided  that  no 
hunter  shall  possess  or  transport  more 
than  the  legally-prescribed  possession 
limit  of  geese.  Geese  possessed  or 
transported  by  persons  other  than  the 
taker  mu^t  be  labeled  with  the  name 


and  address  of  the  taker  and  the  date 
taken. 

Central  Flyway 

The  Central  Flyway  includes 
Colorado  (east  of  the  Continental 
Divide],  Kansas,  Montana  (Blaine, 
Carbon,  Fergus.  Judith  Basin.  Stillwater. 
Sweetgrass,  Wheatland  and  all  counties 
east  thereof).  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
the  Jicarilla  Apache  Indian  Reservation). 
North  Dakota.  Oklahoma.  South  Dakota, 
Texas,  and  Wyoming  (east  of  the 
Continental  Divide). 

Ducks  (Including  Mergansers)  and 
Coots 

Hunting  Seasons:  Seasons  in  the  High 
Plains  Mallard  Management  Unit, 
roughly  defined  as  that  portion  of  the 
Central  Flyway  which  lies  west  of  the 
100th  meridian,  may  include  no  more 
than  51  days,  provided  that  the  last  12 
days  may  start  no  earlier  than  the 
Saturday  closest  to  December  10 
(December  7. 1991).  Seasons  in  the  Low 
Plains  Unit  may  include  no  more  than  39 
days. 

Outside  Dates:  October  5. 1991. 
through  January  5, 1992. 

Duck  Limits:  The  daily  bag  limit  is  3. 
including  no  more  than  2  mallards,  no 
more  than  1  of  which  may  be  a  female,  1 
mottled  duck.  1  pintail.  1  redhead,  and  2 
wood  ducks. 

As  an  alternative  to  conventional  bag 
limits  for  ducks  and  mergansers,  a  point 
system  for  bag  and  possession  limits 
may  be  selected.  Point  values  are  as 
follows: 

100 points — female  mallard,  pintail, 
redhead,  hooded  merganser,  mottled 
duck. 

50 points — male  mallard,  wood  duck. 

35 points — all  other  ducks  and 
mergansers. 

Under  the  point  system,  the  daily  bag 
limit  is  reached  when  the  point  value  of 
the  last  bird  taken,  added  to  the  sum  of 
point  values  of  all  other  birds  already 
taken  during  that  day,  reaches  or 
exceeds  100  points.  The  possession  limit 
is  the  maximum  number  of  birds  that 
legally  could  have  been  taken  in  2  days. 

Closures:  The  season  on  canvasbacks 
is  closed. 

Merganser  Limits:  Under  the 
conventional  bag-limit  option  only,  a 
daily  bag  limit  of  5  mergansers  may  be 
taken,  only  1  of  which  may  be  a  hooded 
merganser. 

Coot  Limits:  The  daily  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Montana. 
Nebraska  (Low  Plains  portion],  New 
Mexico,  Oklahoma  (Low  Plains  portion], 
and  South  Dakota  (Low  Plains  portion) 
may  select  hunting  seasons  for  ducks, 


coots,  and  mergansers  by  zones 
described  later  in  these  frameworks. 

In  Montana,  Nebraska  (Low  end  High 
Plains  portions).  New  Mexico,  North 
Dakota  (Low  Plains  portion),  Oklahoma 
(Low  and  High  Plains  portions).  South 
Dakota  (High  Plains  portion),  and  Texas 
(Low  Plains  portion),  the  season  may  be 
split  into  two  segments. 

In  Colorado,  Kansas  (Low  and  High 
Plains  portions].  North  Dakota  (High 
Plains  portion),  and  Wyoming,  the 
season  may  be  split  into  three  segments. 

Geese 

Definitions:  In  the  Central  Flyway. 
"geese"  includes  all  species  of  geese  and 
brant;  "dark  geese"  includes  Canada 
and  white-fronted  geese  and  black 
brant;  and  "light  geese"  includes  all 
others. 

Season  Lengths,  Outside  Dates,  and 
Limits:  Seasons  may  be  split  into  two 
segments.  The  Saturday  nearest  October  • 
1  (September  28, 1991),  through  January 
31. 1992,  for  dark  geese  and  the  Saturday 
nearest  October  1  (September  28, 1991), 
through  the  Sunday  nearest  February  15 
(February  16, 1992],  except  in  New 
Mexico  where  the  closing  date  is 
February  28,  for  light  geese.  Seasons  in 
states,  and  independently  in  described 
goose  management  units  within  states, 
may  be  as  follows: 

Colorado:  No  more  than  107  days, 
with  a  daily  bag  limit  of  5  light  geese 
and  3  dark  geese. 

Kansas:  For  dark  geese,  no  more  than 
79  days,  with  a  daily  bag  limit  of  not 
more  than  2  Canada  geese,  or  1  Canada 
goose  and  1  white-fronted  goose,  for  no 
more  than  30  consecutive  days,  and  a 
daily  bag  limit  of  not  more  than  1 
Canada  goose  and  1  white-fronted  goose 
for  the  remaining  49  days;  or  no  more 
than  72  days,  with  a  daily  bag  limit  of 
not  more  than  2  Canada  geese,  or  1 
Canada  goose  and  1  white-fronted  goose 
for  no  more  than  37  consecutive  days, 
and  a  daily  bag  limit  of  not  more  than  1 
Canada  goose  and  1  white-fronted  goose 
for  the  remaining  35  days. 

For  Light  Goose  Units  1  and  2,  no 
more  than  100  days,  with  a  daily  bag 
limit  of  5,  or  no  more  than  86  days,  with 
a  daily  bag  limit  of  7. 

Montana:  No  more  than  107  days, 
with  daily  bag  limits  of  2  dark  geese  and 
5  light  geese  in  Sheridan  County  and  4 
dark  geese  and  5  light  geese  in  the 
remainder  of  the  Central  Flyway 
portion. 

Nebraska:  For  dark  geese  in  the  North 
Unit,  no  more  than  79  days,  with  daily 
bag  limits  of  1  Canada  goose  and  1 
white-fronted  goose  until  the  Saturday 
nearest  November  8  (November  9, 1991], 
and  no  more  than  2  Canada  geese  or  1 
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Canada  goose  and  1  white-fronted  goose 
for  the  remainder  of  the  season. 

For  dark  geese  in  the  East  and  West 
Units,  no  more  than  79  days,  with  a 
daily  bag  limit  of  not  more  than  2 
Canada  geese,  or  1  Canada  goose  and  1 
white-fronted  goose,  for  no  more  tiian  30 
consecutive  days,  and  a  bag  limit  of  not 
more  than  1  Canada  goose  and  1  white- 
fronted  goose  for  the  remaining  49  days: 
or  no  more  than  72  days,  with  a  daily 
bag  of  not  more  than  2  Canada  geese,  or 
1  Canada  goose  and  1  white-fronted 
goose  for  no  more  than  37  consecutive 
days,  and  a  bag  limit  of  not  more  than  1 
Canada  gooae  and  1  white-fronted  goose 
for  the  remaining  35  days. 

For  light  geese,  no  more  than  100  days, 
with  a  daily  bag  limit  of  5.  or  no  more 
than  86  days  with  a  daily  bag  limit  of  7. 

New  Mexico:  No  more  than  107  days, 
with  a  daily  bag  Umit  of  S  light  geese 
and  3  dark  geese. 

North  Dakota:  For  dark  geese,  no 
more  than  79  days,  with  a  daily  bag  limit 
of  1  Canada  goose  and  1  white-fronted 
goose  or  2  white-fronted  geese  until 
October  19,  and  no  more  than  2  dark 
geese  during  the  remainder  of  the 
season. 

For  light  geese,  no  more  than  100  days, 
with  a  daily  bag  limit  of  5,  or  no  more 
than  86  days  with  a  daily  bag  limit  of  7. 

Oklahoma:  For  dark  geese,  no  more 
than  79  days,  with  a  daily  bag  limit  of  2 
Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose. 

For  light  geese,  no  more  than  100  days, 
with  a  daily  bag  limit  of  5.  or  no  more 
than  86  days  with  a  daily  bag  limit  of  7. 

South  Dakota:  For  dark  geese  in  the 
Missouri  River  Unit,  no  more  than  79 
days,  with  a  daily  bag  limit  of  1  Canada 
goose  and  1  white-fronted  goose  until 
the  Saturday  nearest  Novembers 
(November  9, 1991).  and  no  more  than  2 
Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  for  the  remainder  of 
the  season. 

For  dark  geese  In  the  remainder  of  the 
State,  no  more  than  79  days,  with  a  daily 
bag  limit  of  not  more  than  Z  Canada 
geese,  or  1  Canada  goose  and  1  whiter 
fronted  goose,  for  no  more  than  30 
consecutive  days,  and  a  daily  bag  limit 
of  not  mor^than  1  Canada  goose  and  1 
white-fronted  goose  for  the  remaining  49 
days;  or  no  more  than  72  days,  with  a 
daily  bag  limit  of  not  more  than  2 
Canada  geese,  or  1  Canada  goose  and  1 
white-fronted  goose,  for  no  more  than  37 
consecutive  days,  and  a  dally  bag  limit 
of  not  more  than  1  Canada  goose  and  1 
white-fronted  goose  for  the  remaining  36 
days. 

For  light  geese,  no  more  than  100  days, 
with  a  daily  bag  limit  of  5.  or  no  more 
than  86  days  with  a  daily  bag  limit  of  7. 


Texas:  West  of  U.S.  61.  no  more  than 
107  days,  with  a  daily  bag  limit  of  5  light 
geese  and  3  dark  geese. 

For  dark  geese  east  of  U.S.  81,  no 
more  than  79  days.  The  daily  bag  limit  is 
1  Canada  goose  and  1  white-fronted 
goose  during  the  first  72  dayn  during  the 
last  7  days,  the  season  is  closed  on 
white-fronted  geese  and  the  daily  bag 
limit  is  2  Canada  geese. 

For  light  geese  east  of  U.S.  81,  no  more 
than  100  days,  with  a  daily  bag  limit  of 
5.  or  86  days  with  a  daily  bag  limit  of  7. 

Wyoming:  No  more  than  107  days, 
with  a  daily  bag  limit  of  5  light  geese 
and  3  dark  geese. 

Pacific  Flyway 

The  Pacific  Flyway  includes  Arizona. 
California,  Colorado  (west  of  the 
Continental  Divide),  Idaho,  Montana 
(including  and  to  the  west  of  Hill, 
Chouteau,  Cascade,  Meagher  and  Park 
Counties),  Nevada,  New  Mexico  (the 
Jicarilla  Apache  Indian  Reservation  and 
west  of  the  Continental  Divide],  Oregon, 
Utah,  Washington,  and  Wyoming  (west 
of  the  Continental  Divide  including  the 
Great  Divide  Basin). 

Ducks,  Coots,  and  Common  Moorhens 

Hunting  Seasons:  Concurrent  59-day 
seasons  on  ducks  (Including 
mergansers),  coots,  and  common 
moorhens  may  be  selected  except  as 
subsequently  noted.  In  the  Columbia 
Basin  Mallard  Management  Unit  the 
seasons  may  be  an  additional  7  days.  In 
those  States  or  zones  that  split  their 
season  on  ducks,  the  season  on  coots 
and  common  moorhens  may  be  between 
the  outside  dates  for  the  season  on 
ducks,  but  not  to  exceed  93  days. 

Outside  Dates:  Between  October  5, 
1991,  and  January  5. 1992. 

Duck  and  Merganser  Limits:  The  basic 
daily  bag  limit  is  4  ducks,  including  no 
more  than  3  mallards,  no  more  than  1  of 
which  may  be  a  female,  1  pintail,  and 
either  2  canvasbacks,  2  redheads  or  1  of 
each.  The  possession  limit  is  twice  the 
daily  bag  limit 

Coot  and  Common  Moorhen  Limits: 
The  daily  bag  and  possession  limits  to 
coots  and  common  moorhens  are  25, 
singly  or  in  the  aggregate. 

Zoning  and  Split  Seasons:  Arizona, 
California,  Idaho,  Nevada,  Oregon. 
Utah,  and  Washington  may  select 
hunting  seasons  for  ducks  (including 
mergansers),  coots,  and  common 
moorhens  by  zones  described  later  in 
these  frameworks. 

Arizona,  California,  Idaho,  Nevada, 
New  Mexico,  Oregon.  Utah, 
Washington,  and  Wyoming  may  split 
their  seasons  into  two  segments  either 
statewide  or  in  each  zone. 


Colorado  and  Montana  may  split  their 
duck  seasons  into  three  segments. 

Colorado  River  Zona.  California: 
Duck,  coot,  and  common  mooriien 
seasons  and  limits  sliall  be  the  same  as 
seasons  and  limits  selected  by  Arizona. 

Southern  San  Joaquin  Valley  Zone, 
California:  The  temporary  zone  is 
approved  for  the  1991-92  season,  but 
must  be  justified  in  each  subsequent 
year  on  the  basis  of  drought  conditions. 
The  State  will  provide  the  Service  with 
an  annual  report  of  hunter  activity  and 
harvest. 

Geese  (including  Brant) 

Season  Lengths,  Outside  Dates,  and 
Limits:  Except  as  subsequently  noted. 
93-day  seasons  may  be  selected,  with 
outside  dates  between  the  Saturday 
closest  to  October  1  (September  28, 
1991),  and  the  Sunday  closest  to  Janaury 
20  (January  19, 1992],  and  the  basic  daily 
bag  and  possession  limits  are  6  geese, 
provided  that  the  daily  bag  limit 
includes  no  more  than  3  white  geese 
(including  snow,  blue,  and  Ross)  and  3 
dark  geese  (all  other  species  of  geese, 
including  brant).  In  only  California, 
Oregon,  and  Washington,  the  daily  bag 
limit  is  2  brant  and  is  additional  to  daiic 
goose  limits,  and  the  open  season  on 
brant  in  those  States  may  differ  from 
that  for  other  geese. 

Closures:  There  will  be  no  open 
season  on  Aleutian  Canada  geese  in  the 
Pacific  Flyway  and  no  open  season  on 
cackling  Canada  geese  in  California, 
Oregon,  and  Washington;  and  those 
three  States  must  include  a  statement  on 
the  closure  for  both  those  subspecies  in 
their  respective  regiUations  leaflet. 
Emergency  closures  may  be  invoked  for 
all  Canada  geese  should  Aleutian 
Canada  goose  distribution  patterns  or 
other  circumstances  justify  such  actions. 

Arizona:  The  daily  bag  limit  for  daric 
geese  may  not  include  more  than  2 
Canada  geese. 

California: 

Northeastern  Zone— White-fronted 
geese- may  be  taken  only  during  the  first 
23  days  of  such  season.  The  daily  bag 
limit  is  3  geese  and  may  include  no  more 
than  2  Canada  geese  or  1  white-fronted 
goose,  but  not  1  of  each. 

Colorado  River  Zone — ^The  seasons 
and  Umits  must  be  the  same  as  those 
selected  by  Arizona. 

Southern  Zone — ^The  daily  bag  and 
possession  limits  for  dark  geese  may  not 
include  more  Uian  2  Canada  geese, 
except  in  that  portion  of  California 
Department  of  Fish  and  Game  District 
22  within  the  Southern  Zone  (I.e., 
Imperial  Valley)  where  daily  bag  and 
possession  liaiita  for  Canada  geese  ai«  1 
and  2,  respectively. 
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Southern  San  Joaquin  Valley  and 
Balance-of-the-State  Zones — A  79-day 
season  may  be  selected,  except  that 
white-fronted  geese  may  be  taken  during 
only  the  first  65  days  of  such  season. 
Limits  may  not  include  more  than  3 
geese  per  day  and  in  possession,  of 
which  not  more  than  1  may  be  a  dark 
goose.  The  dark  goose  limits  may  be 
expanded  to  2  provided  that  they  are 
Canada  geese. 

Three  areas  in  the  Balance-of-the- 
State  Zone  are  restricted  in  the  hunting 
of  certain  geese: 

(1)  In  the  counties  oi  Del  Norte  and 
Humboldt  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  Area, 
the  season  on  white-fronted  geese  must 
end  on  or  before  November  30, 1991, 
and,  except  in  the  Western  Canada 
Goose  Hunt  Area,  there  will  be  no  open 
season  for  Canada  geese.  In  the 
Western  Canada  Goose  Hunt  Area,  the 
take  of  Canada  geese  other  than 
cackling  and  Aleutian  Canada  geese  is 
allowed. 

(3)  In  the  San  Joaquin  Valley  Area,  • 
the  hunting  season  for  Canada  geese 
will  close  no  later  than  November  23, 
1991. 

Brant  Season:  A  statewide,  30- 
consecutive-day  season  on  brant  may  be 
selected. 

Colorado:  The  season  must  end  on  or 
before  the  second  Sunday  in  January 
(January  12, 1992).  The  daily  bag  limit 
for  dark  geese  may  not  include  more 
than  2  Canada  geese. 

Idaho: 

10  Northern  Counties  Area — The  daily 
bag  limit  may  not  include  more  than  3 
geese. 

Southwestern  Area — The  season  must 
end  on  or  before  the  first  Sunday  in 
January  (January  5. 1992)  with  a  daily 
bag  limit  of  3  geese,  that  may  not 
include  more  than  2  Canada  geese. 

Southeastern  Area,  including  the  Ft. 
Hall-American  Falls  Zone — The  season 
must  end  on  or  before  the  second 
Sunday  in  January  (January  12. 1992); 
the  daily  bag  limit  is  3  geese. 

Montana: 

East  of  Divide  Zone — The  season 
must  end  on  or  before  the  second 
Sunday  in  January  (January  12, 1992). 

West  of  Divide  Zone — The  season 
must  end  on  or  before  the  first  Sunday 
in  January  (January  5, 1992).  The  daily 
bag  limit  on  dark  geese  may  not  include 
more  than  2  Canada  geese. 

Nevada: 

Clark  County  Zone— The  daily  bag 
limit  of  dark  geese  may  not  include  more 
than  2  Canada  geese. 

New  Mexico:  The  daily  bag  limit  for 
dark  geese  may  not  include  more  than  2 
Ca  lada  geese. 


Oregon: 

Eastern  Zone — In  the  Columbia  Basin 
Goose  Area,  the  season  may  be  an 
additional  7  days. 

Western  Zone — In  the  Special  Canada 
Goose  Management  Area,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  In  those 
designated  areas,  seasons  must  end 
upon  attainment  of  their  individual 
quotas  which  collectively  equal  210 
dusky  Canada  geese.  Hunting  of  Canada 
geese  in  those  designated  areas  shall 
only  be  by  hunters  possessing  a  State- 
issued  permit  authorizing  them  to  do  so. 
In  a  Service-approved  investigation,  the 
State  must  obtain  quantitative 
information  on  hunter  compliance  of 
those  regulations  aimed  at  reducing  the 
take  of  dusky  Canada  geese  and 
eliminating  the  take  of  cackling  and 
Aleutian  Canada  geese. 

Baker  and  Malheur  Counties  Zone — 
The  season  must  end  on  or  before  the 
first  Sunday  in  January  (January  5, 1992). 
The  daily  bag  limit  of  dark  geese  may 
not  include  more  than  2  Canada  geese. 

Lake  and  Klamath  Counties  Zone — 
White-fronted  geese  may  not  be  taken 
before  November  1  during  the  regular 
goose  season. 

Brant  Season — A  16-consecutive-day 
season  on  brant  may  be  selected. 

Utah: 

Washington  County  Zone — The 
season  must  end  on  or  before  the 
Sunday  closest  to  January  20  (January 
19, 1992).  The  daily  bag  limit  for  dark 
geese  may  not  include  more  than  2 
Canada  geese. 

Remainder-of-the-State  Zone — The 
season  must  end  on  or  before  the  second 
Sunday  in  January  (January  12, 1992). 
The  daily  big  limit  for  dark  geese  may 
not  include  more  than  2  Canada  geese. 
in  Cache  County,  the  combined  special 
September  Canada  goose  season  and 
the  regular  goose  season  shall  not 
exceed  93  days. 

Washington:  The  daily  bag  limit  in  3 
geese. 

Eastern  Zone — In  the  Columbia  Basin 
Goose  Area,  the  season  may  be  an 
additional  7  days. 

Western  Zone — In  the  Lower 
Columbia  River  Special  Canada  Goose 
Management  Area,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  For  designated 
areas,  seasons  on  Canada  geese  must 
end  upon  attainment  of  individual 
quotas  which  collectively  will  equal  90 
dusky  Canada  geese.  Hunting  of  Canada 
geese  in  those  designated  areas  shall 
only  be  by  hunters  possessing  a  State- 
issued  permit  authorizing  them  to  do  so. 
In  a  Service-approved  investigation,  the 
State  must  obtain  quantitative 
information  on  hunter  compliance  of 


those  regulations  aimed  af  reducing  the 
take  of  dusky  Canada  geese  and 
eliminating  the  take  of  cackling  and 
Aleutian  Canada  geese. 

Brant  Season — A  16-consecutive-day 
season  on  brant  may  be  selected. 

Wyoming:  In  Lincoln.  Sweetwater, 
and  Sublette  Counties,  the  combined 
special  September  Canada  goose 
seasons  and  the  regular  goose  season 
shall  not  exceed  93  days.  The  season 
must  end  on  or  before  the  second 
Sunday  in  January  (January  12, 1992). 

Tundra  Swans 

In  Montana.  Nevada,  New  Jersey, 
North  CaroUna.  North  Dakota.  South 
Dakota.  Utah,  and  Virginia,  an  open 
season  for  taking  a  limited  number  of 
tundra  swans  may  be  selected.  Permits 
will  be  issued  by  the  states  and  will 
authorize  each  permittee  to  take  no 
more  than  1  tundra  swan  per  season. 
These  seasons  will  be  subject  to  the 
following  conditions: 

In  the  Atlantic  Flyway 
— The  season  will  be  experimental. 
— The  season  may  be  90  days,  must 

occur  during  the  white  goose  season. 

but  may  not  extend  beyond  January 

31. 
— The  states  must  obtain  harvest  and 

hunter  participation  data. 
— In  New  Jersey,  no  more  than  200 

permits  may  be  issued. 
— In  North  Carolina,  no  more  than  6,000 

permits  may  be  issued. 
— In  Virginia,  no  more  than  600  permits 

may  be  issued. 

In  the  Central  Flyway 
—In  the  Central  Flyway  portion  of 

Montana,  no  more  than  500  permits 

may  be  issued.  The  season  must  run 

concurrently  with  the  season  for 

taking  geese. 
— In  North  Dakota,  no  more  than  2,000 

permits  may  be  issued.  The 

experimental  season  must  run 

concurrently  with  the  season  for 

taking  light  geese. 
— In  South  Dakota,  no  more  than  1.000 

permits  may  be  issued.  The 

experimental  season  must  run 

concurrently  with  the  season  for 

taking  light  geese. 

In  the  Pacific  Flyway 
— A  93-day  season  may  be  selected 

between  the  Saturday  closest  to 

October  1  (September  28, 1991),  and 

the  Sunday  closest  to  January  20 

(January  19, 1992).  Seasons  may  be 

spht  into  2  segments. 
— The  states  must  obtain  harvest  and 

hunter  participation  data. 
— In  Utah,  no  more  than  2.500  permi's 

may  be  issued. 
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— In  Nevada,  no  more  than  6S0  permit* 
may  be  issued  Pennits  will  be  valid 
for  Churchill.  Lyon,  and  Pershing 
Counties. 

— In  the  Pacific  Flyway  portion  of 
Montana,  no  more  than  500  permits 
may  be  issued.  Permits  will  be  valid 
for  Cascade,  HilL  Liberty.  Pondera. 
Teton,  and  Toole  Counties. 

Special  Falconry  Frameworks 

Framework  for  extended  falconry 
seasons  were  published  in  the  early- 
season  final  frameworks  document  on 
August  21, 1991  (56  PR  41608). 

Area.  Unitand  2U)ne  Descriptions 

Ducks 

Atlantic  Flyway 

Connecticut: 

North  Zone:  That  portion  of  the  State 
north  of  1-95. 

South  Zone:  That  portion  of  the  State 
south  of  1-95. 

Maine: 

North  Zone:  Game  Management 
Zones  1  through  5. 

South  Zone:  Game  Management 
Zones  6  through  8. 

Massachusetts: 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  extending  from  the 
Vermont  line  at  Interstate  91,  south  to 
Route  9.  west  on  Route  9  to  Route  10, 
South  on  Route  10  to  Route  202,  south  on 
Route  202  to  the  Connecticut  line. 

Central  Zone:  That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  line  extending  from  the  New 
Hampshire  line  at  Interstate  95  south  to 
Route  1,  south  on  Route  1  to  1-93,  south 
on  1-93.  to  Route  3,  south  on  Route  3  to 
Route  6.  west  on  Route  6  to  Route  28, 
west  on  Route  28  to  1-195.  west  to  the 
Rhode  Island  line;  except  the  waters, 
and  the  lands  150  yards  along  the  high- 
water  mark,  of  the  Assonet  River  to  the 
Route  24  bridge,  and  the  Taunton  River 
to  the  Center  St.-Elm  St.  bridge  shall  be 
in  the  Coastal  Zone. 

Coastal  Zone:  That  portion  of 
Massachusetts  east  and  south  of  the 
Central  Zone. 

New  Hampshire: 

Coastal  Zone:  That  portion  of  the 
State  east  of  a  boundary  formed  by 
State  Highway  4  beginning  at  the  Maine- 
New  Hampshire  line  in  Rollinsford  west 
to  the  city  of  Dover,  south  to  the 
intersection  of  State  Highway  108,  south 
along  State  Highway  108  through 
Madbury,  Durham  and  Newmarket  to 
the  junction  of  State  Highway  85  in 
Newfields.  south  to  State  Highway  101 
in  Exeter,  east  to  State  Highway  51 
(Exeter-Hampton  Expressway),  east  to 
Interstate  95  (New  Hampshire  TurnpikeJ 


in  Hampton,  and  south  along  Interstate 
95  to  the  Massachusetts  line. 

Inland  Zone:  That  portion  of  New 
Hampshire  north  and  west  on  the  above 
boundary. 

New  Jersey: 

Coastal  Zone:  That  portion  of  the 
State  seaward  of  a  continuous  line 
beginning  at  the  New  York  State 
boundary  line  in  Raritan  Bay;  then  west 
along  the  New  York  bouruiary  line  to  its 
intersection  with  Route  440  at  Perth 
Amboy;  then  west  on  Route  440  to  its 
intersection  with  the  Garden  State 
Parkway;  then  south  on  the  Garden 
State  Parkway  to  the  shoreline  at  Cape 
May  and  continuing  to  the  Delaware 
boundary  in  Delaware  Bay. 

North  Zone:  Thai  portion  of  the  State 
west  of  the  Coastal  Zone  and  north  of  a 
boundary  formed  by  Route  70  beginning 
at  the  Garden  State  Parkway  west  to  the 
New  )ersey  Turnpike,  north  on  the 
turnpike  to  Route  206.  north  on  Route 
206  to  Route  1,  Trenton,  west  on  Route  1 
to  the  Pennsylvania  State  boundary  in 
the  Delaware  River. 

South  Zone:  That  portion  of  New 
Jersey  not  within  the  North  Zone  or  the 
Coastal  Zone. 

New  York: 

Lake  Champlain  Zone:  Includes  the 
U.S.  portion  of  Lake  Champlain  and  that 
area  east  and  north  of  a  continuous  line 
extending  along  Route  9B  from  the  New 
York-Canadian  boundary  to  Route  9, 
then  south  along  Route  9  to  Route  22 
south  of  KeesviUe;  then  south  along 
Route  22  to  the  west  shore  of  South  Bay, 
then  along  and  around  the  shoreline  of 
South  Bay  to  Route  22  on  the  east  shore 
of  South  Bay;  then  southeast  along 
Route  22  to  Route  4,  then  northeast 
along  Route  4  to  the  New  York-Vermont 
boundary. 

Long  Island  Zone:  That  area 
consisting  of  Nassau  County.  Suffolk 
County,  that  area  of  Westchester 
County  southeast  of  Interstate  Route  95, 
and  their  tidal  waters. 

Western  Zone:  That  area  west  of  a 
continuous  line  extending  from  Lake 
Ontario  east  along  the  north  shore  of  the 
Salmon  River  to  Interstate  Route  81.  and 
then  south  along  Interstate  Route  81  to 
the  New  York-Pennsylvania  boundary. 

Northeastern  Zone:  That  area  north  of 
a  continuous  line  extending  from  Lake 
Ontario  east  along  the  north  shore  of  the 
Salmon  River  to  Interstate  Route  81. 
then  south  along  Interstate  Route  81  to 
Route  49,  then  east  along  route  49  to 
Route  365.  then  east  along  Route  365  to 
Route  28,  then  east  along  Route  28  to 
Route  29,  then  east  along  Route  29  to 
Interstate  Route  87,  then  north  along 
Interstate  Route  87  to  Route  9  (at  Exit 
20),  then  north  along  Route  9  to  Route 
149,  then  east  along  Route  149  to  Route 


4.  then  north  along  Route  4  to  the  New 
York- Vermont  boundary,  exclusive  of 
the  Lake  Champlain  Zone. 

Southeastern  Zone:  That  area  east  of 
Interstate  Route  81,  that  is  south  of  a 
continuous  line  extending  from 
Interstate  Route  61  east  along  Route  49 
to  Route  365,  then  east  along  Route  365 
to  Route  28.  dien  east  along  Route  28  to 
Route  29,  then  east  along  Route  29  to 
Interstate  Highway  87,  then  north  along 
Interstate  Highway  87  to  Route  9  (at  Exit 
20),  then  north  along  Route  9  to  Route 
149,  then  east  along  Route  149  to  Route 
4,  then  north  along  Route  4  to  the  New 
York-Vermont  boundary,  and  northwest 
of  Interstate  Route  95  in  Westchester 
County. 

Pennsylvania: 

Lake  Erie  Zone:  The  Lake  Erie  waters 
of  Pennsylvania  and  a  shoreline  margin 
along  Lake  Erie  from  New  York  on  the 
east  to  Ohio  on  the  west  extending  150 
yards  inland,  but  including  all  of 
Presque  Isle  Peninsula. 

Northwest  Zone:  The  area  bounded  on 
the  north  by  the  Lake  Erie  Zone  and 
including  all  of  Erie  and  Crawford 
Counties  and  those  portions  of  Mercer 
and  Venango  Counties  north  of 
Interstate  Highway  80. 

North  Zone:  That  portion  of  the  State 
east  of  the  Northwest  Zone  and  north  of 
1-80  to  Route  220,  north  of  Route  220 
from  1-80  to  1-180,  north  and  east  of  I- 
180  from  Route  220  to  1-80,  and  north  of 
1-80  from  1-180  to  the  Delaware  River. 

South  Zone:  The  remaining  portion  of 
Permsylvania. 

Vermont: 

Lake  Champlain  Zone:  Includes  the 
United  States  portion  of  Lake 
Champlain  and  that  portion  of  Vermont 
lying  north  and  west  of  the  line 
extending  from  the  New  York  border  at 
U.S.  Highway  4;  along  U.S.  Highway  4  to 
Vermont  Route  22A  at  Fair  Haven; 
Route  22A  to  U.S.  Highway  7  at 
Vergennes;  U.S.  Highway  7  to  the 
Canadian  border. 

Interior  Vermont  Zone:  The  remaining 
portion  of  Vermont. 

West  Virginia: 

Zone  1  (Remainder  of  the  State):  That 
portion  outside  the  boundaries  in  Zone 
2. 

Zone  2  (Allegheny  Mountain  Upland): 
The  eastern  boundary  extends  south 
along  U.S.  Route  220  through  Keyser. 
West  Virginia,  to  the  intersection  of  U.S. 
Route  50.  follows  U.S.  Route  50  to  the 
intersection  with  State  Route  93;  follows 
State  Route  93  south  to  the  intersection 
with  State  Route  42  and  continues  south 
on  State  Route  42  to  Petersburg;  follows 
State  Route  28  south  to  Minnehaha 
Springs;  then  follows  State  Route  39 
west  to  U.S.  Route  219;  and  follows  U.S. 
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Route  219  south  to  the  intfirsectioD  of 
Interstate  64.  The  southern  boundary 
follows  1-64  west  to  the  intersection 
with  U.S.  Route  6a  and  follows  Route  60 
west  to  the  intersection  of  U.S.  Route  19. 
The  western  boundary  follows:  Route  19 
north  to  the  intersection  of  1-79.  and 
follows  1-79  north  to  the  intersection  of 
U.S.  Route  48.  The  northern  boundary 
follows  US.  Route  48  east  to  the 
Maryland  State  line  and  the  State  line  to 
the  point  of  beginning. 

Mississippi  Fiyway 

Alabama: 

South  Zone:  Mobile  and  Baldwin 
Counties. 

North  Zone:  The  remainder  of 
Alabama. 

Illinois: 

North  Zone:  TTiat  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Iowa  border  along  Illinois  Highway  92  to 
Interstate  Highway  280.  east  along  1-280 
to  I-8a  then  east  along  1-80  to  the 
Indiana  border. 

Central  Zone:  That  portion  of  the 
State  between  the  North  and  South  Zone 
boundaries. 

South  Zone:  That  portion  of  the  State 
south  of  a  line  extending  east  from  the 
Missouri  border  along  the  Modoc  Ferry 
route  to  Randolph  County  Highway  12. 
north  along  County  12  to  Illinois 
Highway  3.  north  along  lUinois  3  to 
Illinois  159,  north  along  Illinois  159  to 
Illinois  161,  east  along  Illinois  161  to 
Illinois  4,  north  along  Illinois  4  to 
Interstate  Highway  70.  then  east  along  I- 
70  to  the  Indiana  border. 

Indiana: 

North  Zone:  That  portion  of  the  State 
north  of  a  Hne  extending  east  from  the 
Illinois  border  along  State  Road  16  to 
U.S.  Hi^way  31.  north  along  U.S.  31  to 
U.S.  24.  east  along  U.S.  24  to  Huntington, 
then  southeast  along  U.S.  224  to  the 
Ohio  border. 

Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Illinois  border  along  Interstate 
Highway  64  to  New  Albany,  east  along 
State  Road  62  to  State  56.  east  along 
State  56  to  Vevay,  east  and  north  on 
State  156  along  the  Ohio  River  to  North 
Landing,  north  along  State  56  to  U.S. 
Highway  50.  then  northeast  along  U.S. 
50  to  the  Ohio  border. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Iowa: 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37.  southeast  along  State  37 
to  U.S.  Highway  5a  south  along  U.S.  59 
to  Interstate  Highway  80.  then  east 
along  1-80  to  the  Illinois  border. 


South  Zone:  The  remainder  of  Iowa. 

Kentucky: 

West  Zone:  That  portion  of  the  State 
west  of  a  line  extending  north  from  the 
Tennessee  border  along  Interstate 
Highway  65  to  Bowling  Green, 
northwest  along  the  Green  River 
Parkway  to  Owensboro,  southwest 
along  U.S.  Bypass  60  to  US.  Highway 
231.  then  north  along  US  231  to  the 
Indiana  border. 

East  Zone:  The  remainder  of 
Kentucky. 

Louisiana: 

West  Zone:  That  portion  of  the  State 
west  of  a  line  extending  south  from  the 
Arkansas  border  along  Louisiana 
Highway  3  to  Bossier  City,  east  along 
Interstate  Highway  20  to  Minden.  south 
along  Louisiana  7  to  Ringgold,  east  along 
Louisiana  4  to  fonesboro,  south  along 
U.S.  Highway  167  to  Lafayette, 
southeast  along  U.S.  90  to  Houma,  then 
south  along  the  Houma  Navigation 
Channel  to  the  Gulf  of  Mexico  through 
Cat  Island  Pass. 

East  Zone:  "Hie  remainder  of 
Louisiana. 

Catahoula  Lake  Area:  All  of 
Catahoula  Lake,  including  those 
portions  known  locally  as  Round  Prairie. 
Catfish  Prairie,  and  Frazier's  Arm.  See 
State  regulations  for  additional 
information. 

Michigan: 

North  Zone:  The  Upper  Peninsula. 

South  Zone:  That  portion  of  the  State 
south  of  a  line  beginning  at  the 
Wisconsin  border  in  Lake  Michigan  due 
west  of  the  mouth  of  Stony  Creek  in 
Oceana  County;  then  due  east  to.  and 
east  and  south  along  the  south  shore  of. 
Stony  Creek  to  Webster  Road,  east  and 
south  on  Webster  Road  to  Stony  Lake 
Road,  east  on  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20.  east  on 
Michigan  20  to  U.S.  Highway  lOER.  in 
the  city  of  Midland,  east  on  U.S.  lOB.R. 
to  U.S.  10,  east  on  U.S.  10  and  Michigan 
25  to  the  Saginaw  River,  downstream 
along  the  thread  of  the  Saginaw  River  to 
Saginaw  Bay.  then  on  a  northeasterly 
line,  passing  one-half  mile  north  of  the 
Corps  of  Engineers  confined  disposal 
island  offshore  of  the  Cam  Power  Plant, 
to  a  point  one  mile  north  of  the  Charity 
Islands,  then  continuing  northeasterly  to 
the  Ontario  border  in  Lake  Huron. 

Middle  Zone:  The  remainder  of 
MichigaiL 

Missouri: 

North  Zone:  That  portion  of  Missouri 
north  of  a  line  running  west  from  the 
Illinois  bonier  along  Interstate  Highway 
70  to  U.S.  Highway  54.  south  along  U.S. 
54  to  U.S.  50,  then  west  along  U.S.  50  to 
the  Kansas  border. 

South  Zone:  That  portion  of  Missouri 
south  of  a  line  nmning  west  from  the 


Illinois  border  along  Missouri  Highway 
34  to  Interstate  Highway  55;  south  along 
1-55  to  US  Highway  62.  west  along  U.S. 
62  to  Missouri  53.  north  abng  Missouri 
53  to  Missouri  51.  north  along  Missouri 
51  to  U.S.  6a  west  along  U.S  60  to 
Missouri  21.  north  along  Missouri  21  to 
Missouri  72,  west  along  Missouri  72  to 
Missouri  32.  west  along  Missouri  32  to 
U.S.  65.  north  along  U.S.  65  to  U.S.  54. 
west  along  U.S  54  to  Missouri  32.  south 
along  Missouri  32  to  Missouri  97,  south 
along  Missouri  97  to  Dade  County  NN, 
west  along  Dade  County  NN  to  Missouri 
37.  west  along  Missouri  37  to  Jasper 
County  N.  west  along  {asper  County  N 
to  Jasper  County  M  west  along  Jasper 
County  M  to  the  Kansas  border. 

Middle  Zone:  The  remainder  of 
Missouri. 

Ohio: 

North  Zone:  The  counties  of  Darke. 
Miami,  Clark.  Champaign.  Union. 
Delaware.  Licking  (excluding  the 
Buckeye  Lake  Area).  Muskingum. 
Guernsey.  Harrison  and  Jefferson  and 
all  counties  north  thereof. 

Pymatuning  Area:  Pymatuning 
Reservoir  and  that  part  of  Ohio  bounded 
on  the  north  by  County  Road  306 
(knoMoi  as  Woodward  Road),  on  the 
west  by  Pymatuning  Lake  Road,  and  on 
the  south  by  US  Highway  322. 

Ohio  River  Zone:  The  counties  of 
Hamilton,  Clermont.  Brown.  Adams. 
Scioto,  Lawrence.  Gallia  and  Meigs. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries,  including  the  Buckeye  Lake 
Area  in  Licking  County  bounded  on  the 
west  by  State  Highway  37.  on  the  north 
by  U.S.  Highway  40.  and  on  the  east  by 
State  13. 

Tennessee: 

Reelfoot  Zone:  All  or  portions  of  Lake 
and  Obion  Counties. 

State  Zone:  The  remainder  of 
Teimessee. 

Wisconsin: 

North  Duck  Zone:  That  portion  of  the 
State  north  of  a  line  extending  northerly 
from  the  Minnesota  border  along  the 
center  line  of  the  Chippewa  River  to 
State  Highway  35.  east  along  State  35  to 
State  25.  north  along  State  25  to  U.S. 
Highway  la  east  along  U.S.  10  to  its 
junction  with  the  Manitowoc  Harbor  in 
the  city  of  Manitowoc  then  easterly  to 
the  eastern  State  boundary  in  Lake 
Michigan. 

South  Duck  Zone:  The  remainder  of 
Wisconsin. 

Central  Fiyway 

Kansas: 

High  Plains:  That  area  west  of  US- 
283. 
Low  Plains:  That  area  east  of  US-283. 
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Montana  (Central  Flyway  Portion): 

Zone  1:  The  counties  of  Blaine, 
Carbon.  Daniels,  Fergus,  GarTield, 
Golden  Valley,  Judith  Basin,  McCone, 
Musselshell,  Petroleum,  Phillips, 
Richland,  Roosevelt,  Sheridan, 
Stillwater,  Sweetgrass,  Valley, 
Wheatland  and  Yellowstone. 

Zone  2:  The  counties  of  Big  Horn, 
Carter,  Custer,  Dawson.  Fallon,  Powder 
River,  Prairie,  Rosebud,  Treasure  and 
Wibaux. 

Nebraska: 

High  Plains:  West  of  Highways  US- 
183  and  US-20  from  the  northern  State 
line  to  Ainsworth,  N-7  and  N-91  to 
Dunning,  N-2  to  Mema,  N-92  to  Arnold, 
N-40  and  N-47  through  Gothenburg  to 
N-23,  N-23  to  Elwood,  and  US-283  to 
the  southern  State  line. 

Low  Plains:  East  of  the  High  Plains 
boundary. 

Zone  1:  Those  portions  of  Burt, 
Dakota,  and  Thurston  Counties  north 
and  east  of  a  line  starting  on  NE  51  on 
the  Iowa-Nebraska  border  to  U.S.  75, 
north  on  U.S.  75  to  U.S.  20,  west  on  U.S. 
20  to  NE  12;  west  on  NE  12  to  the  Boyd 
County  line;  to  include  those  portions  of 
Dakota,  Dixon,  Cedar,  and  Knox 
Counties  north  of  NE  12;  all  of  Boyd 
County;  Keya  Paha  County  east  of  U.S. 
183.  Where  the  Niobrara  River  forms  the 
southern  boundary  of  Keya  Paha  and 
Boyd  Counties,  both  banks  of  the  river 
shall  be  included  in  Zone  1. 

Zone  2:  The  area  bounded  by 
designated  highways  and  political 
boundaries  starting  on  NE  2  at  the  State 
line  near  Nebraska  City;  west  to  U.S.  75; 
north  to  U.S.  34;  west  to  NE  63;  north 
and  west  to  U.S.  77;  north  to  NE  92;  west 
to  U.S.  81;  south  to  NE  66;  west  to  NE  14; 
south  to  U.S.  34;  west  to  KE  2;  south  to 
1-80;  west  to  U.S.  34;  west  to  U.S.  136; 
east  on  U.S.  136  to  NE  10;  South  to  the 
State  line;  west  to  U.S.  283;  north  to  NE 
23;  west  to  NE  47;  north  to  U.S.  30;  east 
to  NE  14;  north  to  NE  52;  northwesterly 
to  NE  91;  west  to  U.S.  281.  north  to  NE 
91  in  Wheeler  County;  west  to  U.S.  183; 
north  to  northerly  boundary  of  Loup 
County;  east  along  the  north  boundaries 
of  Loup,  Garfield,  and  Wheeler 
Counties;  sOuth  along  the  east  Wheeler 
County  line  to  NE  70;  east  on  NE  70  from 
Wheeler  County  to  NE  14;  south  to  NE 
39;  southeast  to  NE  22;  east  to  U.S.  81; 
southeast  to  U.S.  30;  east  to  the  State 
line;  and  south  and  west  along  the  State 
line  to  the  point  of  beginning. 

Zone  3:  The  area,  excluding  Zone  1, 
north  of  Zone  2. 

Zone  4:  The  area  south  of  Zone  2. 

New  Mexico  (Central  Flyway  Portion): 

Zone  1:  The  Central  Flyway  portion  of 
New  Mexico  north  of  Interstate 
Highway  40  and  U.S.  Highway  54. 


Zone  2:  The  remainder  of  the  Central 
Flyway  portion  of  New  Mexico. 

North  Dakota: 

High  Plains:  That  portion  of  North 
Dakota  west  of  the  following  line: 
beginning  at  the  South  Dakota  border, 
then  north  on  U.S.  83  and  1-94  to  ND  41. 
then  north  to  ND  53.  then  west  to  U.S. 
83,  then  north  to  ND  23,  then  west  to  ND 
8,  then  north  to  U.S.  2,  then  west  to  U.S. 
85,  then  north  to  the  Canadian  border. 

Low  Plains:  The  remainder  of  North 
Dakota. 

Oklahoma: 

High  Plains:  Beaver,  Cimarron,  and 
Texas  Counties. 

Low  Plains: 

Zone  1:  That  portion  of  northwestern 
Oklahoma,  except  the  Panhandle, 
bounded  by  the  following  highways: 
starting  at  the  Texas-Oklahoma  border, 
OK  33  to  OK  47,  OK  47  to  U.S.  183.  U.S. 
183  to  1-40.  MO  to  U.S.  177.  U.S.  177  to 
OK  33.  OK  33  to  1-35. 1-35  to  U.S.  60. 
U.S.  60  to  U.S.  64.  U.S.  64  to  OK  132.  and 
OK  132  to  the  Oklahoma-Kansas  State 
line. 

Zone  2:  The  remainder  of  the  Low 
Plains  portion  of  Oklahoma. 

South  Dakota: 

High  Plains:  West  of  highways  and 
political  boundaries  starting  at  the  State 
line  north  of  Herreid;  US-83  and  US-14 
to  Blunt,  Blunt-Canning  Road  to  SD-34. 
a  line  across  the  Missouri  River  to  the 
northwestern  comer  of  the  Lower  Brule 
Indian  Reservation,  the  Reservation 
Boundary  and  Lyman  County  Road 
through  Presho  to  1-90,  and  US-183  to 
the  southern  State  Hne. 

Low  Plains: 

North  Zone:  In  that  portion  of 
northeastern  South  Dakota  bounded  by 
the  following  highways:  starting  at  the 
North  Dakota-South  Dakota  border,  US 
83  south  to  US  212.  US  212  east  to  1-29. 
1-29  north  to  South  Dakota  Highway  15. 
South  Dakota  Highway  15  east  to 
Hartford  Beach,  due  east  of  Hartford 
Beach  to  the  Minnesota  border. 

South  Zone:  Charles  Mix  County 
south  of  South  Dakota  Highway  44  to 
the  Douglas  County  line,  south  on  South 
Dakota  Highway  50  to  Geddes,  east  on 
Geddes  Highway  to  US  281,  south  on  US 
281  and  US  18  to  South  Dakota  Highway 
50,  south  and  east  on  South  Dakota 
Highway  50  to  the  Bon  Homme  County 
line,  the  counties  of  Bon  Homme. 
Yankton  and  Clay  south  of  South 
Dakota  Highway  50,  and  Union  County 
south  and  west  of  South  Dakota 
Highway  50  and  1-29. 

Middle  Zone:  The  remainder  of  the 
Low  Plains  portion. 

Texas: 

High  Plains:  West  of  highways  US- 
183  from  the  northern  State  line  to 
Vernon,  US-283  to  Albany,  T-6  and  T- 


351  to  Abilene,  US-277  to  Del  Rio,  and 
the  Del  Rio  International  Toll  Bridge 
access  road. 
Low  Plains:  The  remainder  of  Texas. 

Pacific  Flyway 

Arizona — Game  Management  Units 
(GMU)  as  follows: 

South  Zone:  Those  portions  of  GMUs 
6  and  8  in  Yavapai  County,  and  GMUs 
11, 12B.  13B.  and  14-45. 

North  Zone:  GMUs  1-5,  those  portions 
of  GMUs  6  and  8  lying  within  Coconino 
County,  and  GMUs  7,  9, 10. 12A.  and 
13A. 

California: 

Northeastern  Zone:  In  that  portion  of 
the  State  lying  east  and  north  of  a  line 
beginning  at  the  intersection  of  the 
Klamath  River  with  the  California- 
Oregon  line;  south  and  west  along  the 
Klamath  River  to  the  mouth  of  Shovel 
Creek;  south  along  Shovel  Creek  to  its 
intersection  with  Forest  Service  Road 
46N10;  south  and  east  along  Forest 
Service  Road  46N10  to  its  junction  with 
Forest  Service  Road  45N22;  west  and 
south  along  Forest  Service  Road  45N22 
to  its  junction  with  Highway  97  at  Grass 
Lake  Summit;  south  and  west  along 
Highway  97  to  its  junction  with 
Interstate  5  at  the  town  of  Weed;  south 
along  Interstate  5  to  its  junction  with 
Highway  89;  east  and  south  along 
Highway  89  to  the  junction  with 
Highway  49;  east  and  north  on  Highway 
49  to  the  junction  of  Highway  70;  east  on 
Highway  70  to  Highway  395;  south  and 
east  of  Highway  395  to  the  point  of 
intersection  wiUi  the  California-Nevada 
State  line. 

Colorado  River  Zone:  In  those 
portions  of  San  Bernardino,  Riverside, 
and  Imperial  Counties  lying  east  of  the 
following  lines:  Beginning  at  the 
intersection  of  Highway  95  with  the 
California-Nevada  State  line;  south 
along  Highway  45  to  Vidal  Junction; 
south  through  the  town  of  Rice  to  the 
San  Bernardino-Riverside  County  line 
on  a  road  known  as  "Aqueduct  Road"  in 
San  Bernardino  County;  south  from  the 
San  Bernardino-Riverside  County  line 
on  a  road  known  in  Riverside  County  as 
the  "Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center  east  31  miles  on 
Interstate  10  to  its  intersection  with  the 
Wiley  Well  Road;  south  on  this  road  to 
Wiley  Well;  southeast  along  the  Army- 
Milpitas  Road  to  the  Blythe.  Brawley, 
Davis  Lake  intersections;  south  on 
Blythe-Brawley  paved  road  to  its 
intersection  with  the  Ogilby  and  Tumco 
Mine  Road;  south  on  this  road  to 
Highway  80:  east  seven  miles  on 
Highway  80  to  its  intersection  with  the 
Andrade-Algodones  Road;  south  on  this 
paved  road  to  the  intersection  of  the 
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Mexican  boundary  line  at  Algodones. 
Mexico. 

Southern  Zone:  In  that  portion  of 
southern  California  (but  excluding  the 
Colorado  River  zone)  lying  south  and 
east  of  a  line  beginning  at  the  mouth  of 
the  Santa  Maria  River  at  the  Pacific 
Ocean;  east  along  the  Santa  Maria  River 
to  where  it  crosses  Highway  166  near 
the  City  of  Santa  Maria;  east  on 
tlighway  166  to  the  junction  of  Highway 
99;  south  on  Highway  99  to  the  crest  of 
the  Tefaachapi  Mountains  at  Tejon  Pass; 
east  and  north  along  the  crest  of  the 
Tehachapi  Mountains  to  where  it 
intersects  Highway  178  at  Walker  Pass; 
east  on  Highway  178  to  the  junction  of 
Highway  395  at  the  town  of  Inyokern; 
south  on  Highway  395  to  the  junction  of 
Highway  58;  east  on  Highway  58  to  the 
junction  of  Interstate  15:  east  on 
Interstate  15  to  the  junction  with 
Highway  127;  north  on  Highway  127  to 
the  point  of  intersection  with  the 
California-Nevada  State  line. 

Southern  San  foaquin  Valley  Zone: 
All  of  Kings  and  Tulare  Counties  and 
that  portion  of  Kern  County  north  of  the 
Southern  California  Zone. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern,  Southern.  Southern 
San  Joaquin  Valley,  and  the  Colorado 
River  Zones. 

Idaho: 

Zone  J  (Ft.  Hafl-American  Falls 
Zone):  Includes  all  lands  and  waters 
within  the  Fort  Hall  Indian  Reservation, 
including  private  inholdings:  Bannock 
County;  Bingham  County,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage;  and  Power  County  east  of 
State  Highway  37  and  Slate  Highway  39. 

Zone  Z  Includes  the  following 
counties  or  portions  of  counties:  Adams; 
Bear  Lake;  Benewah;  Bingham  within 
the  Blackfoot  Reser\'oir  drainage;  those 
portions  of  Blaine  west  of  State 
Highway  75,  south  and  east  of  U.S. 
Highway  93  including  the  Minidoka 
National  Wildlife  Refuge,  and  between 
State  Highway  75  and  U.S.  Highway  93 
north  of  U.S.  Highway  20  outside  the 
Silver  Creek  drainage;  Bonner 
Bonneville;  Boundary;  Butte;  Camas: 
Caribou  EXCEPT  the  Fort  Hall  Indian 
Reservation;  Cassia  within  the  Minidoka 
National  Wildlife  Refuge;  Clark; 
Clearwater;  Custer  Elmore  within  the 
Camas  Creek  drainage:  Franklin; 
Fremont  Idaho;  Jefferson;  Kootenai; 
Latah;  Lemhi;  Lewis:  Madison:  Minidoka 
within  the  Minidoka  National  Wildlife 
Refuge;  New  Perce;  Oneida;  Power 
within  the  Minidoka  National  Wikflife 
Refuge:  Shoshone:  Teton;  and  Valley 
Counties. 

Zone  3:  Ada  includes  the  counties  of: 
Blaine  between  State  Highway  75  and 


U.S.  Highway  93  south  of  US.  Hi^way 
20  and  that  additional  area  between 
State  Highway  75  and  U.S.  Highway  93 
nordi  of  US.  Highway  20  within  the 
Silver  Creek  drainage;  Boise;  Canyon: 
Cassia  EXCEPT  that  portion  within  the 
Minidoka  NWR  Elmore  EXCEPT  that 
portion  within  the  Camas  Creek 
drainage:  Gem:  Gooding;  Jerome; 
Lincoln;  Minideka  EXCEPT  that  portion 
within  the  Minidoka  National  Wildlife 
Refuge;  Owyhee:  Payette;  Power  west  of 
State  Highway  37  and  State  Highway  39 
EXCEPT  that  portion  within  the 
Minidoka  National  Wildlife  Refuge; 
Twin  Falls:  and  Washington  Counties. 

Nevada: 

Clark  County  Zone:  All  of  Clark 
County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

Oregon: 

Zone  1:  All  coimties  except  Deschutes. 
Klamath,  and  Lake  Counties. 

Zone  2.-  Deschutes,  Klamath  and  Lake 
Counties. 

Columbia  Basin  Mallard  Management 
Unit-  Morrow  and  Umatilla  Counties. 

Utah: 

Zone  1:  All  of  Box  Elder,  Cache. 
Davis,  Morgan,  Rich,  Salt  Lake,  Summit, 
Utah.  Wasatch,  and  Weber  Counties 
and  that  part  of  Toole  County  lying 
north  of  1-80. 

Zone  Z-  The  remainder  of  Utah. 

Washington: 

East  Zone:  Includes  ail  areas  lying 
east  of  the  Pacific  Crest  Trail  and  east  of 
the  Big  White  Salmon  River  in  Klickitat 
County. 

West  Zone:  Includes  all  areas  lying  to 
the  west  of  the  East  Zone. 

Columbia  Basin  Mallard  Management 
Unit:  Same  as  East  Zone. 

Geese 

Atlantic  Flyway 

Connecticut: 

Same  Zones  as  for  ducks. 

Georgia: 

Special  Area  for  Canada  Geese:  See 
State  Regulations. 

Massachusetts: 

Same  zones  as  for  ducks. 

New  Hampshire: 

Same  zones  as  for  ducks. 

New  Jersey: 

Same  zones  as  for  ducks. 

New  Yoric 

Same  zones  as  for  ducks,  but  in 
addition: 

Early-Season  Goose  Area:  AM  or 
portions  of  St.  Lawrence  County;  see 
State  Hunting  Regulations  for  area 
descriptions. 

North  Carolina: 

Canada  Geese: 


East  of  1-95  Zone:  That  portion  of 
North  Carolina  east  of  1-95. 

West  of  1-95  Zone:  That  portion  of 
North  Carolina  west  of  l-OS. 

Early-season  Canada  Goose  i4reo— 
That  portion  of  the  State  west  of 
Interstate  95;  see  State  hunting 
regulations  for  area  descriptions. 

Pennsylvania: 

Same  zones  as  for  ducks  but  in 
addition: 

Southeast  Zone:  That  portion  of  the 
State  lying  east  and  south  of  a  boundary 
beginning  at  Interstate  Highway  83  at 
the  Maryland  border  and  extending 
north  to  Harrisburg,  then  east  on  1-81 -to 
Route  443,  east  on  443  to  Leighton,  dren 
east  via  208  to  Stroudsburg.  then  ea«t  on 
1-80  to  the  New  Jersey  line:  and  that 
portion  of  the  Susquennah  River  from 
Harrisburg  north  to  the  confluence  of  ^e 
west  and  north  branches  at 
Northumberland,  including  a  25-yard 
zone  of  land  adjacent  to  the  waters  of 
the  river. 

South  Carolina: 

Canada  Goose  Area:  The  Central 
Piedmont,  Western  Piedmont,  and 
Mountain  Hunt  Units.  These  designated 
areas  include:  Oconee,  Pickens, 
Greenville.  Spartanburg.  Anderson, 
Abbeville.  McCormick,  Edgefield, 
Greenwo'id,  Saluda,  Laurens.  Newberry, 
Union,  Fjirfield,  Chester,  Lancaster, 
Cherok'.:e,  and  York  Counties. 

Virginia: 

Back  Bay  Area:  Defined  for  Canada 
geese  as  those  portions  of  the  cities  of 
Virginia  Beach  and  Chesapeake  lying 
east  of  U.S  Highway  17  and  Interstate 
64.  Defined  for  white  geese  as  the 
waters  of  Back  Bay  and  its  tributaries 
and  the  marshes  adjacent  thereto,  and 
on  the  land  and  marshes  between  Back 
Bay  and  the  Atlantic  Ocean  from 
Sandbridge  to  the  North  Carolina  line, 
and  on  and  along  the  shore  of  North 
Landing  River  and  the  marshes  adjacent 
thereto,  and  on  and  along  the  shores  of 
Binson  Inlet  Lake  (formerly  known  as 
Lake  Tecumseh)  and  Red  Wing  Lake 
and  the  marshes  adjacent  thereto. 

West  Virginia: 

Same  zones  as  for  ducks. 

Mississippi  Flyway 

Alabama: 

Same  zones  as  for  ducks. 

Arkansas: 

Special  Area  for  Canada  Geese: 
Canada  geese  may  be  hunted  only  in  the 
following  counties:  Arkansas.  Ashley, 
Chicot,  Clay,  Craighead  Crittendea 
Cross,  Desha,  Drew,  Greene, 
IndepcT'tence,  Jackson.  Jefferson. 
Lawrence,  Lee.  Lincoln.  Lonoke, 
Mississippi.  Monroe,  Phillips.  Poinsett. 
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Prairie.  Pulaski.  Randolph,  St.  Francis. 
White,  and  Woodruff. 

Illinois: 

Same  zones  as  for  ducks,  but  in 
addition: 

Central  Zone: 

Tri-County  Zone:  The  following 
counties  or  portions  of  counties:  Fulton 
(Buckheart.  Canton.  Cass.  Deerfield. 
Fairview.  Farmington.  Joshua.  Orion, 
and  Putnam  Townships,  and  that  portion 
of  Banner  Township  bounded  on  the. 
north  by  Illinois  highway  9  and  on  the 
east  by  U.S.  Highway  24)  and  Knox 
Counties. 

South  Zone: 

Southern  Illinois  Quota  Zone: 
Alexander.  )ackson.  Union,  and 
Williamson  Counties. 

Rend  Lake  Quota  Zone:  Franklin  and 
Jefferson  Counties. 

Early  Canada  Goose  Seasons: 

Northeastern  Illinois  Canada  Goose 
Zone:  Cook.  DuPage.  Grundy,  Kane, 
Kankakee.  Kendall.  Lake.  McHenry,  and 
Will  Counties. 

Indiana: 

Same  zones  as  for  ducks,  but  in 
addition: 

Early-secson  Canada  Goose  Area — 
Adams,  Allen,  DeKalb,  Elkhart, 
Huntington.  Kosciusko.  LaGrange. 
Noble.  Steuben,  Wabash,  Wells,  and 
Whitley  Counties. 

Iowa: 

Southwest  Zone:  That  portion  of  the 
State  lying  south  and  west  of  a  line 
extending  north  from  the  Missouri 
border  along  U.S.  Highway  71, to 
Interstate  Highway  80.  west  on  1-80  to 
U.S.  59.  north  on  U.S.  59  to  State 
Highway  37,  then  northwest  on  State  37 
to  State  175.  then  west  on  State  175  to 
the  Nebraska  border. 

Kentucky: 

Western  Zone:  That  portion  of  the 
state  west  of  a  line  beginning  at  the 
Tennessee  border  at  Fulton  and 
extending  north  along  the  Purchase 
Parkway  to  Interstate  Highway  24.  east 
along  1-24  to  U.S.  Highway  641,  north 
along  U.S.  641  to  U.S.  60.  northeast  along 
U.S.  60  to  the  Henderson  County  line, 
then  south,  east,  and  northerly  along  the 
Henderson  County  line  to  the  Indiana 
border. 

Ballard  Reporting  Area:  That  area 
encompassed  by  a  line  beginning  at  the 
northwest  city  limits  of  Wickliffe  in 
Ballard  County  and  extending  westward 
to  the  middle  of  the  Mississippi  River, 
north  along  the  Mississippi  River  and 
along  the  low-water  mark  of  the  Ohio 
River  on  the  Illinois  shore  to  the  Ballard- 
McCracken  County  line,  south  along  the 
county  line  to  Kentucky  Highway  358. 
south  along  Kentucky  358  to  U.S. 
Highway  60  at  LaCenter.  then  southwest 


along  U.S.  60  to  the  northeast  city  limits 
of  Wickliffe. 

Henderson-Union  Reporting  Area: 
Henderson  County  and  that  portion  of 
Union  County  within  the  Western  Zone. 

Louisiana: 

Southwest  Zone:  That  portion  of  the 
State  bounded  by  a  hne  extending  east 
from  the  Texas  border  along  Louisiana 
Highway  12  to  Ragley.  then  along  U.S. 
Highway  190  to  Opelousas,  then  on  1-49 
to  Lafayette,  then  south  along  U.S.  167  to 
Louisiana  82.  then  west  along  Louisiana 
82  to  the  Texas  border. 

Michigan: 

Same  zones  as  for  ducks  but  in 
addition: 

South  Zone: 

Tuscola/Huron  GMU:  Those  portions 
of  Tuscola  and  Huron  Counties  bounded 
on  the  south  by  Michigan  Highway  138 
and  Bay  City  Road,  on  the  east  by 
Colwood  and  Bayport  Roads,  on  the 
north  by  Kilmanagh  Road  and  a  line 
extending  directly  west  off  the  end  of 
Kilmanagh  Road  into  Saginaw  Bay  to 
the  west  boundary,  and  on  the  west  by 
the  Tuscola-Bay  County  line  and  a  line 
extending  directly  north  off  the  end  of 
the  Tuscola-Bay  County  line  into 
Saginaw  Bay  to  the  north  boundary. 

Allegan  County  GMU:  That  area 
encompassed  by  a  line  beginning  at  the 
junction  of  136th  Avenue  and  Interstate 
I  lighway  196  in  Lake  Town  Township, 
then  easterly  along  136th  Avenue  to 
Michigan  Highway  40,  southerly  along 
Michigan  40  through  the  city  of  Allegan 
to  108th  Avenue  in  Trowbridge 
Township,  westerly  along  108th  Avenue 
to  46th  Street,  northerly  V4  mile  along 
46th  Street  to  109th  Avenue,  westerly 
along  109th  Avenue  to  1-196  in  Casco 
Township,  then  northerly  along  1-198  to 
the  point  of  beginning. 

Saginaw  County  GMU:  That  portion 
of  Saginaw  County  bounded  by 
Michigan  Highway  46  on  the  north: 
Michigan  52  on  the  west:  Michigan  57  on 
the  south;  and  Michigan  13  on  the  east. 

Muskegon  County  Wastewater  GMU: 
That  portion  of  Muskegon  County  within 
the  boundaries  of  the  Muskegon  County 
wastewater  system,  east  of  the 
Muskegon  State  Game  Area,  in  sections 
5,  6.  7.  8. 17. 18, 19.  20.  29,  30,  32  and 
R14W.  and  sections  1.  2, 10, 11, 12, 13, 
14,  24,  and  25,  TlON  R15W.  as  posted. 

Southern  Michigan  GMU:  That 
portion  of  the  State,  including  the  Great 
Lakes  and  interconnecting  waterways 
and  excluding  the  Allegan  County  GMU. 
south  of  a  hne  beginning  at  the  Ontario 
border  at  the  Bluewater  Bridge  in  the 
city  of  Port  Huron  and  extending 
westerly  and  southerly  along  Interstate 
Highway  94  to  1-69.  westerly  along  1-69 
to  Michigan  Highway  21.  westerly  along 
Michigan  21  to  1-96,  northerly  along  1-96 


to  1-96.  westerly  along  1-96  to  Lake 
Michigan  Drive  {M-45)  in  Grand  Rapids, 
westerly  along  Lake  Michigan  Drive  to 
the  Lake  Michigan  shore,  then  directly 
west  from  the  end  of  Lake  Michigan 
Drive  to  the  Wisconsin  border. 

Early  Canada  Goose  Seasons: 

Lower  Peninsula— Al\  areas  except 
Huron.  Saginaw,  and  Tuscola  Counties 
and  the  Allegan  State  Game  Area  in 
Allegan  County. 

Upper  Peninsula — That  area  bounded 
by  a  line  beginiuig  at  the  Michigan/ 
Wisconsin  border  in  Green  Bay  and 
extending  north  through  the  center  of 
Little  Bay  De  Noc  and  the  center  of 
White  Fish  River  to  U.S.  Highway  2.  east 
along  U.S.  Highway  2  to  Interstate 
Highway  75,  north  along  Interstate  75  to 
State  Highway  28,  west  along  State 
Highway  28  to  State  Highway  221.  then 
north  along  State  Highway  221  to 
Brimley.  then  north  to  the  Michigan/ 
Ontario  border. 

Minnesota: 

West  Central  Goose  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  State  Trunk  Highway 
(STH)  29  and  U.S.  Highway  212  and 
extending  west  along  U.S.  212  to  U.S.  59. 
south  along  U.S.  59  to  STH  67.  west 
along  STH  67  to  U.S.  75,  north  along  U.S. 
75  to  County  State  Aid  Highway  (CSAH) 
30  in  Lac  qui  Parle  County,  west  along 
CSAH  30  to  County  Road  70  in  Lac  qui 
Parle  County,  west  along  County  Road 
70  to  the  western  boundary  of  the  State, 
north  along  the  western  boundary  of  the 
State  to  a  point  due  south  of  the 
intersection  STH  7  and  CSAH  7  in  Big 
Stone  County,  and  continuing  due  north 
to  said  intersection,  then  north  along 
CSAH  7  to  CSAH  6  in  Big  Stone  County, 
east  along  CSAH  6  to  CSAH  21  in  Big 
Stone  County,  south  along  CSAH  21  to 
CSAH  10  in  Big  Stone  County,  east 
along  CSAH  10  to  CSAH  22  in  Swift 
County,  east  along  CSAH  22  to  CSAH  5 
in  Swift  County,  south  along  CSAH  5  to 
U.S.  12,  east  along  U.S.  12  to  CSAH  17  in 
Swift  County,  south  along  CSAH  17  to 
CSAH  9  in  Chippewa  County,  south 
along  CSAH  9  to  STH  40.  east  along 
STH  40  to  STH  29.  then  south  along  STH 
29  to  the  point  of  beginning. 

Lac  Qui  Parle  Goose  Zone — That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  U.S.  Highway  212  and 
County  State  Aid  Highway  (CSAH)  27  in 
Lac  qui  Parle  County  and  extending 
north  along  CSAH  27  to  CSAH  20  in  Lac 
qui  Parle  County,  west  along  CSAH  20 
to  State  Trunk  Highway  (STH)  40.  north 
along  STH  40  to  STH  119.  north  along 
STH  119  to  CSAH  34  in  Lac  qui  Parle 
County,  west  along  CSAH  34  to  CSAH 
19  in  Lac  qui  Parle  County,  north  and 
west  along  CSAH  19  to  CSAH  38  in  Lai> 
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qui  Parle  County,  west  along  CSAH  38 
to  U.S.  75,  north  along  U.S.  75  to  STH  7. 
east  along  STH  7  to  CSAH  6  in  Swift 
County,  east  along  CSAH  8  to  County 
Road  65  in  Swift  County,  south  along 
County  Road  65  to  County  Road  34  in 
Chippewa  County,  south  along  County 
Road  34  to  CSAH  12  in  Chippewa 
County,  east  along  CSAH  12  to  CSAH  9 
in  Chippewa  County,  south  along  CSAH 
9  to  STH  7.  southeast  along  STH  7  to 
Montevideo  and  along  the  municipal 
boundary  of  Montevideo  to  U.S.  212; 
then  west  along  U.S.  212  to  the  point  of 
beginning. 

Southeast  Goose  Zone:  The  Counties 
of  Anoka.  Carver.  Chisgo.  Dakota. 
Dodge,  Fillmore.  Freeborn.  Goodhue. 
Hennepin,  Houston,  Isanti,  Mower. 
Olmsted,  Ramsey,  Rice,  Scott,  Steele. 
Wabasha.  Washington,  and  Winona. 
Special  Canada  Goose  Seasons: 
Fergus  Falls /Alexandria  Canada 
Goose  Zone:  That  area  encompased  by  a 
line  beginning  at  the  intersection  of 
Slate  Trunk  Highway  (STH)  55  and  THS 
28  and  extending  east  along  STH  28  to 
County  State  Aid  Highway  (CSAH)  33  in 
Pope  County,  north  along  CSAH  33  to 
CSAH  3  in  Douglas  County,  north  along 
CSAH  3  to  CSAH  69  in  Otter  Tail 
County,  north  along  CSAH  69  to  CSAH 
46  in  Otter  Tail  County,  east  along 
CSAH  46  to  the  eastern  boundary  of 
Otter  Tail  County,  north  along  the  east 
boundary  of  Otter  Tail  County  to  CSAH 
40  in  Otter  Tail  County,  west  along 
CSAH  40  to  CSAH  75  in  Otter  Tail 
County,  north  along  CSAH  75  to  STH 
210,  west  along  STH  210  to  STH  108. 
north  along  STH  108  to  CSAH  1  in  Otter 
Tail  County,  west  along  CSAH  1  to 
CSAH  14  in  Otter  Tail  Conty.  north 
along  CSAH  14  to  CSAH  44  in  Otter  Tail 
County,  west  along  CSAH  44  to  CSAH 
35  in  Otter  Tail  County,  north  along 
CSAH  35  to  STH  108,  west  along  STH 
108  to  CSAH  19  in  Wilkin  County,  south 
along  CSAH  19  to  STH  55.  then 
southeast  along  STH  55  to  the  point  of 
beginning. 

Southwest  Border  Canada  Goose 
Zone:  All  of  Martin  County  and  that 
portion  of  Jackson  County  south  and 
east  of  U.S.  Highway  60. 

Twin  Cities  Metropolitan  Canada 
Goose  Zone:  All  of  Hennepin  and 
Ramsey  Counties.  In  Anoka  County;  the 
municipalities  of  Andover,  Anoka, 
Blaine.  Centerville.  Circle  Pines, 
Columbia  Heights.  Coon  Rapids.  Fridley. 
Hilltop.  Lexington.  Lino  Lakes.  Ramsey, 
and  Spring  Lake  Park;  that  portion  of 
Columbus  Township  lying  south  of 
County  State  Aid  Highway  (CSAH)  18; 
and  all  of  the  municipality  of  Ham  Lake 
except  that  portion  described  as  follows: 
Beginning  at  the  intersection  of  CSAH 
18  and  U.S.  Highway  65.  then  east  along 


CSAH  18  to  the  eastern  boundary  of 
Ham  Lake,  north  along  the  eastern 
boundary  of  Ham  Lake  to  the  north 
boundary  of  Ham  Lake,  west  along  the 
north  boundary  of  Ham  Lake  to  U.S.  65, 
and  south  along  U.S.  65  to  the  point  of 
beginning. 

In  Carver  County;  the  municipalities 
of  Carver,  Chanhassen,  Chaska,  and 
Victoria;  the  Townships  of  Chaska  and 
Laketown;  and  those  portions  of  the 
municipalities  of  Cologne  Mayer, 
Waconia,  and  Watertown  and  the 
Townships  of  Benton.  Dahlgren. 
Waconia.  and  Watertown  lying  north 
and  east  of  the  following  described  line: 
Beginning  on  U.S.  212  at  the  southwest 
corner  of  the  municipality  of  Chaska, 
then  west  along  U.S.  212  to  State  Trunk 
Highway  (STH)  284,  north  along  STH 
284  to  CSAH  10.  north  and  west  along 
CSAH  10  to  CSAH  30,  north  and  west 
along  CSAH  30  to  STH  25,  west  and 
north  along  STH  25  to  CSAH  10,  north 
along  CSAH  10  to  the  Carver  County 
line,  and  east  along  the  Carver  County 
line  to  the  Hennepin  County  line. 

In  Dakota  County;  the  municipahties 
of  Apple  Valley,  Bumsville,  Eagan 
Farmington,  Hastings.  Inver  Grove 
Heights,  Lakeville.  Lilydale.  Mendota, 
Mendota  Heights,  Rosemont,  South  St. 
Paul,  Sunfish  Lake,  and  West  St.  Paul; 
and  the  Township  of  Nininger. 

In  Scott  County;  the  municipalities  of 
Jordan,  Prior  Lake,  Savage  and 
Shakopee;  and  the  Townships  of  Credit 
River.  Jackson,  Louisville.  St.  Lawrence. 
Sand  Creek,  and  Spring  Lake. 

In  Washington  County;  the 
municipalities  of  Afton,  Bayport, 
Birchwood,  Cottage  Grove,  Dellwood, 
Forest  Lake,  Hastings.  Hugo,  Lake  Elmo. 
Lakeland.  Lakeland  Shores.  Landfall. 
Mahtomedi,  Marine,  Newport,  Oakdale, 
Oak  Park  Heights.  Pine  Springs,  St. 
Croix  Beach,  St.  Mary's  Point,  St.  Paul 
Park,  Stillwater,  White  Bear  Lake, 
Willernie,  and  Woodbury;  the 
Townships  of  Baytown,  Denmark. 
Grant.  Gray  Cloud  Island,  May, 
Stillwater,  and  West  Lakeland:  that 
portion  of  Forest  Lake  Township  lying 
south  of  STH  97  and  CSAH  2;  and  those 
portions  of  New  Scandia  Township  lying 
south  of  STH  97  and  a  line  due  east  from 
the  intersection  of  STH  97  and  STH  95  to 
the  eastern  border  of  the  State. 

Missouri: 

Same  zones  as  for  ducks  but  in 
addition: 

North  Zone: 

Swan  Lake  Zone:  That  area  bounded 
by  U.S.  Highway  36  on  the  north. 
Missouri  Highway  5  on  the  east, 
Missouri  240  and  U.S.  65  on  the  south. 
U.S.  65  on  the  west. 

Middle  Zone: 


Schell-Osage  Zone:  That  portion  of 
the  State  encompassed  by  a  line  running 
east  from  the  Kansas  border  along  U.S. 
Highway  54  to  Missouri  13.  north  along 
Missouri  13  to  Missouri  7.  west  along 
Missouri  7  to  U.S.  71,  North  along  U.S.  71 
to  Missouri  2,  then  west  along  Missouri 
2  to  the  Kansas  border. 
Ohio: 

Pymatuning  Area:  Pymatuning 
Reservoir  and  that  part  of  Ohio  bounded 
on  the  north  by  County  Road  306 
(known  as  Woodward  Road),  on  the 
west  by  Pymatuning  Lake  Road,  and  on 
the  south  by  U.S.  Highway  322. 

Early-season  Canada  Goose  Area— 
Ashtabula.  Cuyahoga,  Geauga,  Lake 
Lorain.  Medina,  Portage.  Summit,  and 
Trumbull  Counties. 
Tennessee: 

Southwest  Tennessee  Zone:  That 
portion  of  the  State  south  of  State 
Highways  20  and  104,  and  west  of  U.S. 
Highways  45  and  45W. 

Northwest  Tennessee  Zone:  Lake. 
Obion  and  Weakley  Counties  and  those 
portions  of  Gibson  and  Dyer  Counties 
not  included  in  the  Southwest 
Tennessee  Zone. 

Kentucky/Barkley  Lake  Zone:  That 
portion  of  the  State  bounded  on  the  west 
by  the  eastern  boundaries  of  the 
Northwest  and  Southwest  Tennessee 
Zones  and  on  the  east  by  State  Highway 
13  from  the  Alabama  border  to 
Clarksville  and  U.S.  Highway  79  from 
Clarksville  to  the  Kentucky  border. 
Wisconsin: 

Horicon  Zone:  The  area  encompassed 
by  a  border  commencing  at  the 
intersection  of  Highway  21  and  the  Fox 
River  in  Winnebago  County,  then 
running  westerly  along  Highway  21  to 
its  intersection  with  the  west  boundary 
of  Winnebago  County,  then  southerly 
along  the  west  boundary  of  Winnebago 
County  to  its  intersection  with  the  north 
boundary  of  Green  Lake  County,  then 
westerly  along  the  i.orth  boundary  of 
Green  Lake  County  to  its  intersection 
with  the  north  boundary  of  Marquette 
County,  then  westerly  along  the  north 
boundary  of  Marquette  County  to  its 
intersection  with  Highway  22.  then 
southerly  along  Highway  22  to  its 
intersection  with  Highway  33,  then 
westerly  along  Highway  33  to  its 
intersection  with  Highway  78.  then 
southerly  along  Highway  78  to  its 
intersection  with  Interstate  90/94.  then 
southerly  along  Interstate  90/94  to  its 
intersection  with  Highway  60,  then 
easterly  along  Highway  60  to  its 
intersection  with  Highway  83.  then 
northerly  along  Highway  83  to  its 
intersection  with  Highway  175,  then 
northerly  along  Highway  175  to  its 
intersection  with  Highway  28,  then 
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westerly  along  Highway  28  to  its 
intersection  with  County  Highway  AY. 
then  northerly  and  then  westerly  along 
County  Highway  AY  to  its  intersection 
with  County  Highway  Y,  then  northerly 
along  County  Highway  Y  to  its 
inter«ection  with  County  Highway  H. 
then  easterly  along  County  Highway  H 
to  its  intersection  with  Highway  87,  then 
easterly  along  Highway  67  to  its 
intersection  with  Highway  45,  then 
northweateriy  along  Highway  45  to  its 
intersection  with  the  east  shore  of  the 
Fond  Du  Lac  River,  then  northerly  along 
the  east  shore  of  the  Fond  Du  Lac  River 
to  its  intersection  with  Lake  Winnebago, 
then  northerly  along  the  western 
shoreline  of  Lake  Winnebago  to  its 
intersection  with  the  Fox  River,  then 
westerly  along  the  Fox  River  to  its 
intersection  with  Highway  21. 

Pine  Island  Zone:  The  area 
cncompa  sed  by  a  border  commencing 
at  the  intersection  of  Highway  16  and 
Highway  78  in  Columbia  County,  then 
running  westerly  along  Highway  16  to 
its  intersection  with  Weyh  Road,  then 
southerly  along  Weyh  Road  to  the  most 
southerly  point  of  its  intersection  with 
the  West  Boundary  of  Section  31,  then 
southerly  along  the  West  Boundary  of 
Section  31  to  its  intersection  with  the 
Sauk  County /Columbia  County 
boundary,  then  southerly  along  Sauk 
County/Columbia  County  boundary  to 
its  intersection  with  Highway  33,  then 
v/esterly  along  Highway  33  to  its 
intersection  with  Interstate  90/94,  then 
southeasterly  along  Interstate  90/94  to 
its  intersection  with  Highway  78,  then 
northerly  along  Highway  78  to  its 
intersection  with  hhghway  16. 

Collins  Zone:  The  area  encompassed 
by  a  border  conunencing  at  the 
intersection  of  Hilltop  Road  and  Collins 
Marsh  Road  in  Manitowoc  County,  than 
running  westerly  along  Hilltop  Road  io 
its  intersection  with  Mumpty  Dumpty 
Road,  then  southerly  along  Humpty 
Dumpty  Road  to  its  intersection  with 
Poplar  Grove  Road,  then  easterly  and 
then  southerly  along  Poplar  Grove  Road 
to  its  intersection  with  County  Highway 
)|,  then  southeasterly  along  County 
Highway  IJ  to  its  intersection  with 
Collins  Road,  then  southerly  along 
Collins  Road  to  its  rnteraection  with  the 
Manitowoc  Rivet.  Ihen  southeasterly 
along  the  Maartowoc  iliver  to  its 
intersection  with  Quarry  Road,  then 
northerly  along  Quarry  Road  to  its 
intersection  with  Einberger  Road,  then 
northerly  along  Einberger  Road  to  its 
intersection  with  Moschel  Koad,  then 
westerly  along  Moschel  Road  to  its 
intersection  with  CoUins  Marsh  Road, 
then  northerly  along  Collins  Marsh  Road 
to  its  intetsectioB  with  Hilltop  Road. 


Theresa  Zone:  The  area  encompassed 
by  a  border  conunencing  at  the 
intersection  of  Highways  45  and«7  in 
Fond  Du  Lac  C«uBty.  then  rumiing 
westerly  along  Highway  67  to  its 
intersection  with  County  Highway  H. 
then  westerly  along  County  Highway  H 
to  its  intersection  with  County  Highway 
Y,  then  southerly  along  County  Highway 
Y  to  its  intersection  with  County 
Highway  AY,  then  easterly  and 
southerly  along  County  Highway  AY  to 
its  intersection  with  Highway  28,  then 
easterly  along  Highway  26  to  its 
intersection  with  Highway  175,  then 
southerly  along  Highway  175  to  its 
intersection  with  Highway  33,  then 
easterly  along  Highway  33  to  its 
intersection  with  Highway  45,  then 
northerly  along  Highway  45  to  its 
intersection  with  Highway  87. 

Exterior  Zone: 

Mississippi  River Subzone:  That 
portion  of  the  State  encompassed  by  a 
line  beginning  at  the  intersection  of  the 
Burlington  Northern  Railway  and  the 
Illinois  border  in  Grant  County,  then 
extending  northerly  along  the  Burlington 
Northern  Railway  to  the  city  limit  of 
Prescott  in  Pierce  County,  then  west 
along  the  Prescott  city  limit  to  the 
Minnesota  border. 

Rock  Prairie  Subzone:  The  area 
encompassed  by  a  border  commencing 
at  the  intersection  of  County  Highway  A 
and  Highway  12,  then  westerly  along 
County  Highway  A  1o  its  intersection 
with  Interstate  90,  then  southerly  along 
Interstate  90  to  its  intersection  with  the 
Illinois  State  line,  then  easterly  along 
the  Illinois  State  line  to  its  intersection 
with  Highway  120.  then  northerly  along 
Highway  120  to  its  intersection  with 
Highway  50.  then  easterly  along 
Highway  50  to  its  intersection  with 
Highway  12,  then  northerly  along 
Hi^way  12  to  its  intersection  with 
County  Highway  A. 

Brown  County  Subzone:  The  area 
encompassed  by  a  border  commencing 
at  the  intersection  of  the  Fox  River  with 
Green  Bay  in  Brown  County,  then 
runirirg  southerly  along  the  Fok  River  to 
its  intersection  wilh  Highway  29,  then 
northwesterly  along  Highway  29  to  its 
intersection  with  the  Brown  County  line, 
then  counterclockwise  along  the  Brown 
County  line  to  its  intersection  with 
Green  Bay,  then  directly  east  to  the 
midpoint  of  the  Creen  Bay  Ship 
Channel,  then  southwesterly  along  the 
Green  Bay  Ship  Channel  to  its 
intersection  with  the  Fox  River. 

Remainder  of  Exterior  Zone:  That 
portion  of  the  State  not  included  in  the 
Horicon,  Pine  Island,  Collins,  or  Theresa 
Zones;  or  Rock  Prairie,  Mississippi 
River,  or  Brown  County  Subzones. 


Early  Season  Goose  Subzone:  Thart 
area  bounded  by  a  line  beginning  at 
Lake  Michigan  in  Port  Washington  and 
extending  west  along  Highway  83 1o 
Highway  175.  south  along  Highway  175 
to  Highway  83,  south  along  Highway  83 
to  Highway  36,  southwest  along 
Highway  36  to  Highway  120,  south  along 
Highway  120  to  Highway  12,  then 
southeast  along  Highway  12  to  the 
Illinois  State  line. 

Central  Flyway 

Colorado  (Central  Flyway  Portion): 

Northern  Front  Range  Unit:  All  lands 
in  Larimer.  Gilpin.  Adams,  Clear  Crecfk, 
Weld,  Boulder,  Denver  and  ]efferson 
Counties  west  of  U.S.  Interstate  25  from 
the  Colorado- Wyoming  State  line  south 
to  U.S.  Interstate  70;  west  on  U.S. 
Interstate  70  to  the  Continental  Divide; 
then  north  along  die  Continental  Divide; 
to  the  Jackson-Larimer  County  line  to 
the  Colorado-Wyoming  State  line. 

South  Park  Unit:  Chaffee.  Custer. 
Fremont  Lake,  Park,  and  Teller 
Counties. 

San  Luis  Valley  Unit  Alamosa. 
Conejos,  Costilla,  and  Rio  Grande 
Counties  and  the  portion  of  Saguache 
County  east  of  the  Continental  Divide. 

North  Park  Unit:  Jackson  County. 

Arkansas  Valley  Unit:  Baca,  Bent, 
Crowley.  Kiowa,  Otero  and  Prowers 
Counties. 

Remainder:  Remainder  of  the  Central 
Flyway  portion  of  Colorado. 

Kansas: 

Light  Geese: 

Unit  1:  That  area  east  of  US-7S  and 
north  of  1-70. 

Unit  Z-  The  remainder  of  Kansas. 

Dark  Geese: 

Marais  des  Cygne  Valley  Unit:  The 
area  is  bounded  by  the  Missouri  State 
line  to  K-68.  K-68  to  U.S.-1B9,  U.S.-189 
to  K-7.  K-7  to  K-31.  K-31  to  U.S.-69. 
U.S.-69  toK-239,  K-Z39  to  the  Missouri 
State  line. 

South  Flint  Hills  Unit:  The  area  is 
bounded  by  Highways  U,S.  50  to  K-S7. 
K-57  to  U.S.-75,  U.S.-75.to  K-38.  K-39to 
U.S.-96.  K-96to  U.S.-77.  UA-77  to  U.S.- 
50 

Central  Flint  Hills  Unit  Thai  area 
southwest  of  Topeka  bounded  by 
Highways  U.S.-75  to  Interstate  35, 
Interstate  35  to  U.S.-50,  U.S.-50  to  U.S.- 
77,  U.S.-77  to  biterstarte  70.  Interstate  70 
to  U.S.-7S. 

Strip  Pits  Unit:  That  area  of  southeast 
Kansas  bounded  by  the  Missouri  State 
line  to  U.S.-180,  U.S.-SflG  to  U.S.-69. 
U.S.-69  to  K-39.  K-39  to  U.S.-M9.  U.S.- 
188  to  the  Oklahoma  Stafteline,  and  Ihe 
Oklahoma  State  line  to  the  Missouri 
State  Kne. 

Montana  (i  Central  Flyway  Portion): 
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Sheridan  County:  Includes  all  of 
Sheridan  County. 

Remainder  Includes  the  remainder  of 
the  Central  Flyway  portion  of  Montana. 
Nebraska: 

North  UniU  Keya  Paha  County  east  of 
US-183  and  all  of  Boyd  County, 
including  the  boundary  waters  of  the 
Niobrara  River,  all  of  Knox  County  and 
that  portion  of  Cedar  County  west  of  US 
81. 

£"05/  Unit:  The  area  east  of  a  line 
beginning  at  U.S.-183  at  the  northern 
Stale  line;  south  to  N-2;  east  to  U.S.-281; 
south  to  the  southern  State  line, 
excluding  the  North  Unit. 

West  Unit:  All  of  Nebraska  west  of 
the  East  Unit. 
New  Mexico  (Central  Flyway  Portion): 
Light  Geese: 

Rio  Grande  Valley  Unit-  The  Central 
Flyway  portion  of  New  Mexico  in 
Socorro  and  Valencia  Counties. 

Remainder  The  remainder  of  the 
Central  Flyway  portion  of  New  Mexico. 
North  Dakota: 

Missouri  River  Zone:  The  dark  goose 
late-season  zone  is  that  portion  of  North 
Dakota  encompassed  by  a  line  starting 
at  the  South  Dakota  border,  then  north 
on  U.S.  83  and  1-94  to  ND  41.  then  north 
to  ND  53.  then  west  to  U.S.  83.  then 
north  to  ND  23.  then  west  to  ND  37.  then 
south  to  ND  1804.  then  south 
approximately  9  miles  to  Elbowoods 
Bay  on  Lake  Sakakawea,  then  south  and 
west  across  the  lake  to  ND  8.  then  south 
to  ND  200.  then  east  to  ND  31.  then 
south  to  ND  25.  then  south  to  1-94.  then 
east  to  ND  6,  then  south  to  the  South 
Dakota  border,  and  then  east  to  the 
point  of  origin. 
Statewide:  All  of  North  Dakota. 
South  Dakota: 
Dark  Geese:' 

Missouri  River  Unit:  The  Counties  of 
Bon  Homme.  Brule.  Buffalo.  Campbell, 
Charles  Mix,  Corson  (east  of  highway 
SD-65),  Dewey.  Gregory.  Haakon  (north 
of  Kirley  Road  and  east  of  Plum  Creek). 
Hughes.  Hyde,  Lyman  (north  and  east  of 
highways  1-90  and  US-183),  Potter, 
Stanley,  Sully.  Tripp  (east  of  highway 
US-183).  Walworth,  and  Yankton  (west 
of  highway  US-81). 

Remainder  The  remainder  of  South 
Dakota. 
Texas: 

West:  West  of  U.S.  81. 
East:  East  of  U.S.  81. 
Wyoming  (Central  Flyway  Portion): 
Zone  1:  The  Countries  of  Campbell. 
Sheridan,  Johnson,  Niobrara.  Crook, 
Weston,  PJatte,  Laramie,  Albany,  and 
Carbon  east  of  the  Continental  Divide. 
Zone  2-  The  Counties  of  Natrona  and 
Converse. 

Zone  3:  The  Counties  of  Bighorn.  Park. 
Washakie.  Hot  Springs,  and  Fremont. 


Zone  4:  Goshen  County 
Pacific  Flyway 

Arizona: 

GMU22  and  23:  Game  Management 
Units  22  and  23. 

Remainder  of  State:  The  remainder  of 
Arizona. 

California: 

Same  zones  as  for  ducks  but  in 
addition: 

Southern  Zone: 

District  22:  All  of  Imperial  County, 
and  those  portions  of  Riverside  and  San 
Bernardino  Counties  lying  south  and 
east  of  the  following  line:  Starting  at  the 
intersection  of  Highway  86  and  the 
north  boundary  of  Imperial  County, 
north  along  Highway  86  to  Highway  111; 
north  along  Highway  111  to  its  junction 
with  Interstate  10  in  the  town  of  Indio. 
east  on  Interstate  10  to  its  junction  with 
the  Cottonwood  Springs  Road  in  Sec.  9. 
T6S,  RllE;  north  along  that  road  and  the 
Mecca  Dale  Road  to  Amboy;  east  along 
Highway  66  to  its  intersection  with 
Highway  95:  north  along  Highway  95  to 
the  California-Nevada  boundary. 

Balance-of-State  Zone: 

Del  Norte  and  Humboldt  Area:  The 
Counties  of  Del  Norte  and  Humboldt. 

Sacramento  Valley  Area:  That  area 
bounded  by  a  line  beginning  at  Willows 
in  Glenn  County  proceeding  south  on 
Interstate  Highway  5  to  the  injunction 
with  Hahn  Road  north  of  Arbuckle  in 
Colusa  County;  then  easteriy  on  Hahn 
Road  and  the  Grimes  Arbuckle  Road  to 
Grimes  on  the  Sacramento  Riven  then 
southerly  on  the  Sacramento  River  to 
the  Tisdale  Bypass  to  where  it  meets 
O'Banion  Road;  then  easterly  on 
O'Banion  Road  to  State  Highway  99; 
then  northerly  on  State  Highway  99  to 
its  junction  with  the  Gridley-Colusa 
Highway  in  Gridley  in  Butte  County; 
then  westeriy  on  the  Gridley-Colusa 
Highway  to  its  junction  with  the  River 
Road;  then  northeriy  on  the  River  Road 
to  the  Princeton  Ferry:  then  westerly 
across  the  Sacramento  River  to  State 
Highway  45;  then  northeriy  on  State 
Highway  45  to  its  junction  with  State 
Highway  162;  then  continuing  northerly 
on  State  Highway  45-162  to  Glenn;  then 
westeriy  on  State  Highway  162  to  the 
point  of  beginning  in  Willows. 

Western  Canada  Goose  Hunt  Area: 
That  portion  of  the  above  described 
Sacramento  Valley  Area  lying  east  of  a 
line  formed  by  Butte  Creek  from  the 
Gridley-Colusa  Highway  south  to  the 
Cherokee  Canal;  easterly  along  the 
Cherokee  Canal  and  North  Butte  Road 
to  West  Butte  Road;  southeriy  on  West 
Butte  Road  to  Pass  Road:  easterly  on 
Pass  Road  to  West  Butte  Road; 
southerly  on  West  Butte  Road  to  State 


Highway  20;  and  westeriy  along  State 
Highway  20  to  the  Sacramento  River. 
San  Joaquin  Valley  Area:  Thai  area 
bounded  by  a  line  beginning  at  Modesto 
in  Stanislaus  County  proceeding  west  on 
State  Highway  132  to  the  junction  of 
Interstate  Highway  5;  then  southeriy  on 
Interstate  Highway  5  to  the  junction  of 
State  Highway  152  in  Merced  County; 
then  easteriy  on  State  Highway  152  to 
the  junction  of  State  Highway  165;  then 
northeriy  on  State  Highway  165  to  the 
junction  of  State  Highway  99  at  Merced; 
then  northerly  and  westerly  on  State 
Highway  99  to  the  point  of  beginning. 
Colorado  (Pacific  Flyway  Portion): 
Browns  Park  Zone:  The  Brovms  Park 
portion  of  Moffatt  County. 

Delta  and  Montrose  Counties  Zone: 
All  of  Delta  and  Montrose  Counties. 
Gunnison  and  Saguache  Counties 
Zone  (west  of  the  Continental  Divide): 
Gunnison  County  and  that  portion  of 
Saguache  County  lying  west  of  the 
Continental  Divide. 

Dolores.  LaPlala,  and  Montezuma 
Counties  Zone:  All  of  Dolores,  LaPlata, 
and  Montezuma  Counties. 

Remainder-of-the-State  in  the  Pacific 
Flyway  Zone:  the  remainder  of  the 
Pacific  Flyway  Portion  of  Colorado. 
Idaho: 

Area  1  Zone: 

Includes  the  following  counties: 
Benewah:  Bonner;  Boundary:  Kootenai; 
and  Shoshone  Counties. 
Area  2  Zone: 

Includes  the  following  counties  and 
portions  of  counties:  Ada;  Adams; 
Blaine  north  of  U.S.  Highway  20  and 
west  of  State  Highway  75;  Boise;  Camas 
north  of  U.S.  Highway  20  outside  the 
Camas  Creek  drainage;  Canyon; 
Clearwater;  those  portions  of  Custer 
west  and  north  of  State  Highway  75 
(Ketchum-Stanley-Challis  highway),  and 
west  of  U.S.  Highway  93  from  its 
junction  with  State  Highway  75  near 
Challis  north  to  the  Custer-Lemhi 
County  line;  those  portions  of  Elmore 
north  and  east  of  Interstate  64.  and 
south  and  west  of  Interstate  84,  west  of 
State  Highway  51.  EXCEPT  that  portion 
within  the  Camas  Creek  drainage;  Gem: 
Idaho,  Latah;  Lemhi  west  of  U.S. 
Highway  93;  Lewis;  Nez  Perce;  Owyhee; 
and  Washington  Counties. 
Area  3  Zone: 

Includes  the  following  counties  and 
portions  of  counties:  those  portions  of 
Blaine  south  and  east  of  U.S.  Highway 
93,  west  of  U.S.  Highway  93  south  of 
U.S.  Highway  20,  and  between  State 
Highway  75  and  U.S.  Highway  93  north 
of  U.S.  Highway  20  within  the  Silver 
Creek  drainage;  those  portions  of  Camas 
south  of  U.S.  Highway  20,  and  north  of 
U.S.  Highway  20  within  the  Camas 
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Creek  drainage;  Cassia;  those  portions 
of  Elmore  south  of  Interstate  84  east  of 
State  Highway  51.  and  within  the  Camas 
Creek  drainage;  Gooding;  )eFoine; 
Lincoln;  Minidoka;  Owyhee  east  of  State 
highway  51,  and  Twin  Falls  Counties. 

Area  4  Zone: 

Includes  the  following  counties  and 
portions  of  counties:  Bear  Lake;  Bingham 
within  the  Blackfoot  Re9erv£)ir  drainage: 
Blaine  between  State  Highway  75  and 
U.S.  Highway  93  north  U.S.  Highway  20 
EXCEPT  the  Silver  Creek  drainage: 
Bonneville,  Butte;  Caribou  EXCEPT  the 
Fort  Hall  Indian  Reservation;  Clark; 
those  portions  of  Custer  east  and  south 
of  State  Highway  75  {Ketchum-Stanley- 
Chalhs  highway),  and  east  of  U.S. 
Highway  93  from  its  junction  with  Steite 
Highway  75  near  Challis  north  to  the 
Custer-Lemhi  County  line:  Franklin; 
Fremont;  Jefferson:  Lemhi  east  of  U.S. 
Highway  93;  Madison;  Oneida:  Power 
west  of  State  Highway  ^7  and  State 
Highway  39;  and  Teton  Counties. 

Area  5  Zone. (Ft  Hell-American  Falls 
Zone): 

Includes  all  lands  and  waters  within 
*he  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County^  Bingham  County,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage;  and  Power  County  east  of 
State  Highway  37  and  State  Highway  39. 

In  addition,  goose  frameworks  are  set 
by  the  following  geographical  areas: 

10  Northern  Counties  Area:  The 
Counbes  of  Boundary,  Bonner,  Kootenai. 
Benewah,  Shoshone,  Latah.  Nez  Perce, 
Lewis,  Clearwater,  and  Idaho. 

Southwestern  Area:  That  portion  of 
Idaho  lying  west  of  the  Hne  formed  by 
U.S.  Highway  93  north  from  the  Nevada 
border  to  Shoshone,  thence  northerly  on 
Idaho  State  Highway  75  (formerly  U.S. 
Highway  93]  to  Challis.  thence  northerly 
on  U.S.  Highway  93  to  the  Montana 
border  (except  the  10  Northern  Counties 
Area). 

Southeastern  Area:  That  portion  of 
Idaho  lying  east  of  the  line  formed  by 
\JS.  Highway  93  north  from  the  Nevada 
border  to  Shoshone,  thence  northerly  on 
Idaho  State  Highway  75  (formerly  U.S. 
Highway  93)  to  Challis.  thence  northerly 
on  U.S.  Highway  93  to  the  Montema 
border. 

Montana  (Pacific  Flyway  Portion): 

East  of  the  Continental  Divide  Zone: 
The  Pacific  Flyway  portion  of  the  State 
located  east  erf  the  Continental  Divide. 


West  of  the  Ccattineatal Divide  Zone: 
Includes  the  remainder  of  the  Pacific 
Flyway  portion  of  Montana. 

Nevada: 

Chirk  County  Zone:  Clark  County. 

Elko  County  and  that  portion  of  Ruby 
Lake  National  Wildlife  Refuge  within 
White  Pine  County  Zone:  All  of  Elko 
County  and  that  portion  of  Ruby  Lake 
National  Wildlffe  Refuge  within  White 
Pine  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

New  Mexico  (Pacific  Flyway  Portion): 

North  frfJ-40Zone:  The  Pacific 
Flyway  portion  of  New  Mexico  located 
north  of  1-40. 

South  of  1-40 Zone-.  The  Pacific 
Flyway  portion  of  New  Mexico  located 
south  of  1-40. 

Oregon: 

Western  Zone:  Consists  of  all  counties 
west  of  the  summit  of  the  Cascades, 
excluding  iGamath  and  Hood  River 
Counties. 

Special  Canada  Goose  Management 
Area:  Consists  of  those  portions  of  Coos, 
Curry,  Douglas  and  Lane  Counties  lying 
west  of  U.S.  Highway  101;  and  that 
portion  of  western  Oregon  west  and 
north  of  a  line  starting  at  the  Columbia 
River  at  Portland,  south  on  Interstate  5 
to  Highway  22  at  Salem,  east  on 
Highway  22  to  the  Stayton  Cutoff,  south 
on  the  Stayton  Cutoff  to  Stayton  and 
strsiight  Boudi  to  the  Santiam  River,  west 
(downstream)  along  the  north  shore  of 
the  Santiam  River  to  Interstate  5,  south 
on  Interstate  5  to  its  junction  with 
Highway  126  at  Eugene,  and  west  on 
Highway  126  to  Highway  36,  Jiorth  on 
Highway  36  to  Forest  Road  5070  at 
Brickerville,  west  and  «outh  on  Forest 
Road  5070  to  Highway  126,  west  on 
Highway  126  to  the  Oregon  Coast. 

Northwest  Oregon  Special  Permit 
Goose  Area:  Includes  Sauvie  Island 
Wildlife  Area,  only  in  designated  areas 
but  excluding  North  Unit  and  Columbia 
River  Beaches,  private  lands  of  Sauvie 
Island,  and  including  Scappoose  Flat 
and  Deer  Island,  lower  Columbia  River 
Area.  Ankeny  National  Wildlife  Aefuge, 
private  lands  Jtdjacent  to  William L. 
Finley  Naticmal  Wildlife  Refuge,  and 
private  lands  adjacent  to  Baskett  Slough 
National  Wildlife  Kefitge. 

Early-Season  Canada  Goose  Area: 
Starting  in  Portland  at  the  Interstate 
Highway  5  Bridge,  south  on  I-^5  to  U.S. 
Highway  30.  west  on  U.S.  Highway  30  to 


the  Astoria-Megler  Bridge,  from  the 
Astoria-Megler  Bridge  along  the  Oregon- 
Washington  State  line  to  the  point  of 
beginning. 

Eastern  Zone:  Consists  of  all  counties 
east  of  the  summh  of  Ihe  Cascades, 
including  all  of*Clamath  and  Hood  "River 
Counties. 

Columbia  Basin  Goose  Area:  Includes 
the  Counties  of  Gilliam,  Morrow, 
Sherman,  Umatilla,  Union,  Wallowa, 
and  Wasco. 

Lake  and  Klamath  Counties  Zone:  All 
of  Lake  and  Klamath  Comities. 

Baker  and  Malheur  Counties  Zone: 
All  of  Baker  and  Mathetir  Counties. 

Utah: 

Washington  County  Zone:  All  of 
Washington  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Uiah. 

Early-Season  Canada  Coose  Area: 
Cache  County. 

Washington: 

Eastern  Washington  Zone:  includes 
all  areas  lying  east  of  the  Pacific  Crest 
Trail  and  east  of  flie  Big  White  Salmon 
River  in  Klickiltft  County. 

Columbia  Basin  Goose  Area — Adams. 
Benton,  Douglas.  Franklin.  Grant, 
Kittitas,  Lincoln,  Okanogan,  Spokane, 
and  Walla  Counties  and  east  ofSatus 
Pass  (U.S.  Highway  37)  in  Klickitat 
County. 

Western  Washington  Zone:  Includes 
all  areas  lying  to  the  west  of  Eastern 
Washington. 

Lower  ColunAia  River  SpecicJ  Goose 
Management  Area — Clark,  Covvlitz, 
Pacific  and  Wahkiakimi  Counties. 

Skagit  Special  Goose  Management 
y4/Teo— Island,  Skagit,  Snohomish,  and 
Whatcom  Counties. 

Early-Season  Canada  Goose  Area — 
Starting  in  Vancouver  at  the  Interstate 
Highway  5  Bridge  north  on  1-5  to  Kelso, 
west  on  State  Highway  4  from  Kelso  to 
State  Highway  401,  south  and  west  on 
State  Highway  401  to  the  Astoria-Megler 
Bridge,  from  the  Astoria-Megler  Bridge 
along  the  Washington-Oregon  State  line 
to  the  point  of  beginning. 

Wyoming  (Pacffic  Flyway  Portion) — 
See  State  Regulations: 

Salt  River  (Star  Valley)  Area  in 
Lincoln  County 

Bear  River  Area  in  Lincoln  County 

Eden-Farson  Irrigation  Project  Area  in 
Sweetwater  and  Sublette  Counties 
(PR  Doc.  01-23319  Filed  »-Jl5-9ii  8:45  .amj 
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At  the  end  of  each  month,  tt>e  Office  of  the  Federal  Register 
pubfisties  separately  a  List  of  CFR  Sections  Affected  (L5A).  vvtvcb 
lists  parts  and  sections  affected  by  documents  published  since 
ttie  revision  date  of  each  title. 

3  CFR 

ProdamatiOAs: 

6329 43991 

6330 ^^.-45879 

6331 45881 

6332- 46221 

6333 46365 

6334 46719 

6335 46721 

6336 47123 

6337 48413 

6338 48417 

6339 __...4d419 

Adiiiliitstiatlve  Orders^ 

Presidential  Determinations: 

No.  90-38  of  Sep- 
tember 5,  1990 
(Extended  by  Presi- 
dential Deter- 
minatjon  l*Jo.  91-52 
of  September 
13.  1991) 48415 

No.  91-48  Of 
August  17,  1991 43881 

No.  91-49  of 
August  24.  1991 „  48977 

No.  91-50  of 
August  24,  1991 46979 

No.  91-51  Of 
August  29,  1991 -....48981 

f>to.  91-52  of  Sep- 
tember 13.  1991...- 48415 

5  CFR 

351 .._ 43995 

831 43863,  43865.  43868, 

45883 

842._ 43865,  43866 

890 47899 

Proposed  Rules: 

410 44012 

430..- 48444 

771 48757 

7CFR 

2. 43689.  48723 

301 - 46107 

354 46721 

701 46367 

910 46223 

915.- 46224 

916__.. 45884 

917 46368,46983 

920 48725 

926 - 48725 

929.- : 46964 

966 46724 

967 48726 

961 48727-48729 

993.- - 43547 

1007 - 43690 

1 124 46226 


1405 

-...47125 

1421 - -... 

1435 - 

1485 

1712 

1 739 . ^ 

.46369,  47125 
..47125,  47351 

46108 

-4783? 

4783? 

laoi  

48095 

1930 

47375 

1944 

47375 

3403 

47882 

Prepoead  Rules: 

51 

„„  —47832 

180 

273 

43558 

46127 

277 

46127 

301 - 

354 ...„ 

916 

.46737,48611 

„..- -48270 

46739 

917 

„ 46739 

920  

„ 48762 

959.....  - _ 

-.-..   -43559 

966 -.„ 

981 

987 

._ 48764 

.46242,  48765 
.._ 46243 

1413..-. 

1755 _ 

1940 

46574 

-46132.  46575 
46576 

1980    

48116 

8CFR 

217 

46716 

243 

,. 48730 

280 

45885 

Proposed  Rules: 

287     .  . .. 

48766 

9CFR 

7a 

46108 

Proposed  Rules: 

130 

308   

48270 

46354 

318  -. 

48131 

381   

48131 

10  CFR 

13 _ 

47132 

73 

47671 

1048. 

48096 

170S 

47144 

Proposed  Rules: 
2 

46739 

30  

48445 

40 

50 

51 

70 

72. -._ 

75. 

.46739,48445 
.  46739.  48445 
.46739,47016 
.  46739,  48445 

..- 48445 

46739 

110      

46739 

140 - 

46739 

150 

46739 

170 - 

46739 

11 
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12  era 

19 46667 

201 48730 

207 46109.  46110,  46227 

220 46109 

221 461 10.  46227 

61 1..„ 461 1 1 

612 48097 

620 461 1 1 

621 46111 

701 48421 

%       741 44128 

1 507 43997 

Proposed  Rutos: 

203 47703 

323 47035 

584 4791 9 

613 45902 

618 45902 

1608 47164 

13  CFR 

108 43867 

121 43869 

Proposed  RuIm: 

121 43891 .  47920 

14  CFR 

21 45886.  45888,  47900, 

48097 

23 47900 

25 45886,  45888,  48097 

39 43548-43550.  45891- 

45393.  461 12, 46228-46233, 

46725, 46985, 47378-47378, 

47671,47672,47901 

61 43970,  47833 

71 43691,  46113,  46523, 

46727, 47902,  47903,  48427, 

48428 

73 46523 

75 461 1 3 

91 48088,  48628 

93 43692.  43965,  46235, 

48092 

97 48100-48101 

108 48370 

121 43974 

129 48370 

135.„ 43974 

161 48661 

221 44000 

1214 47146-47148 

1 21 7 47148 

1266 48429 

Proposed  Rutes: 

Ch.  1 46585 

39 45904,  46587.  46588 

71 45906.  47036,  48768. 

48769 

75 46747 

93 46674 

15  CFR 

Proposed  Rules: 

925 47836 

16  CFR 

305 43693,  46524,  46728 

1000 46235 

1501 46986 

Proposed  Rules: 

Ch.  II 47166 

435 461 33,  48270 


17  CFR 

5 43694 

15 43694 

33 43694 

229 ~.  481 03 

230 ......48103 

249 45894 

Proposed  Rules: 

5 43726 

32 43560 

240 44014.46748 

249 „ 44014.44029 

18  CFR 

Proposed  Rules: 

1312 46259.46261 

19  era 

Ch.  1 46114.  47268 

10 48823 

146 46371 

171 48823 

1 72 48823 

1 77 46372 

Proposed  Rules: 

4 48448 

1 0 48448 

102 48448 

134 48448 

177 46134,48448 

20  CFR 

10 47674 

367 46374 

Proposed  Rules: 

10 47713 

255 47426 

335 47430 

21  CFR 

14 48103 

1 72 46667 

1 73 46667 

1 78 43697 

310 46823 

510 43698 

520 „..  43698 

529 43698 

558 48732 

878 47150 

1310 48732 

Proposed  Rules: 

101 43964 

356 48302 

369 48302 

22  CFR 

40 43551 

41 46716 

43 46904 

302 43699 

Proposed  Rules: 

41 43565 

120 43894 

121 43894.  43896.  46753, 

46754 

24  CFR 

203 46964 

291 46952-46964 

577. 46952 

578 46952 

888 49024 

905 46356.  47852 

906 47852 


965 46356 

990 46356 

Proposed  Rules: 

905 45814 

963 48453 

990 45814 

25  CFR 

Proposed  Rules: 

83 47320 

101 48082 

103 48082 

26  era 

1 47379,  47524-47659, 

47904. 48443,  48733 

35a 47904 

602 47379 

Proposed  Rules: 

1 43571.47921-47928, 

48457-48465 

20 46244,  46245 

25 46244,  46245 

31 47929 

53 43571 

602 47928 

27  CFR 

178 43649 

Proposed  Rules: 

4 46393 

5 46393 

9 46135.  47039.  47044 

28  CFR 

0 48734 

Proposed  Rules: 

16 44049.  48469 

76 -....45907 

29  CFR 

92 46116 

541 45824 

1910 43699 

1926 43699 

261 9 46525 

2676 46526 

Proposed  Rules: 

541 45828 

1910 47348.  47892.  48133 

1926 47348 

30  CFR 

56 46500 

57 46500 

206. 46527 

705 46987 

706 46987 

916 46531 

917 47907 

Proposed  Rules: 

Ch.  It 47049 

46 48720 

48 48376 

56 48720 

57 48720 

75 48376 

77 48376,  48720 

218 46396 

230 46396 

701 44049.  45780.  48714 

724 48924 

740 46396 

761 46396 

772 46396 


773 45780 

778..... 45780 

780 44049 

784 44049 

785 48714 

816 44049 

81 7 44049 

840 45780 

843 45780 

846 48924 

901 44050 

914 47051 

934 47929 

935 46588,  48470 

31  era 

505 45894 

520 45894 

575 48104 

32  CFR 

163 43871 

199 44001 

518 48932 

619 45895 

706 47151-47153 

Proposed  Rules: 

199 48134.48135 

229 46259.  46261 

312 46137 

33  CFR 

1 43700 

100 46376.  47911.  48105, 

48735 

1 1 7 43649,  43871 

165 43701,48105 

Proposed  Rules: 

64 47930 

1 1 7 47932.  48770 

130 49006 

131 49006 

132 49006 

1 37 49006 

157 44051 

161 48771 

162 48773 

330 481 36 

402 47431 

34  CFR 

668 43701 

682 43701 ,  48990 

Proposed  Rules: 

222 46670 

652 48400 

682 4.'J978 

36  CFR 

21 1 46549 

217 46549 

242 43552 

1191 45500 

1 192 45530 

Proposed  Rules: 

13 46589 

296 „  46259.  46261 

37  CFR 

1 46823 

2 46376 

202 47402 

Proposed  Rules: 

202 481 37 
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III 


38  CFR   11 

21 .„ 44007 

36 48735 

Proposed  RuIm: 

21 46140 

39CFR 

1 1 1 46551 ,  48437 

PropoMd  RuIm: 

265 43736 


40  CFR 


35 _ 

52_ 4 

61 

80 

47403 

5896.46116.46555 

46380.47404 

46119 

81 

136 

43872,46116 

43702 

228 

248 

47410.48106 

43702 

252 

43702 

253 

43702 

262 

43704 

265 

47912 

266 

43874 

271 4 

300 

721 4 

799 

3704,  47153,  47675 

46121,48438 

3877.  46728.  47677 
43878,  47912 

Proposed  Ri 

Ch.  1 

Hm: 

46756 

52 

46590  48472 

60 

46396 

61 „ 

46252 

80 _ 

82 _ 

- 43682,48140 

43842,  46041 

85 _ 

86 4C 

88 „.._ 

45866,  48350 

1682,  48140,  48272, 

48350 

_ 48614 

141 

43573 

142 „ 

43573 

180 

43737  46257 

186 

46257 

228 

47173  47432 

260 

46396 

261 

48000 

264 

265 

266 

43574,46396 

43574,  46396 

48000 

270 

271 

281 _ 

„ 46396 

46396 

„ 46756 

300 

46142 

372 

48474,  48475 

280 _ 

43574 

600 _.. 

721 

43682,48140 

47714 

744 _ 

„ 47717 

761 „ 

43574 

795 

_....   43574 

798 _ 

799 _ 

41  CFR 

51-1 

43574 

- 43574,  43897 

j 48974 

51-2 I 

51-3 . 

51-4 _ 

51-5.._ _ 

51-6 _ 

51-7 

- 48974 

...48974 

- 48974 

.48974 

48974 

_ 48974 

51-8 _ 

48974 

51-9 _ 

48974 

51-10.. _ 

~ 48974 

302-t 

.46988 

302-3 

.46988 

302-7' 

.46988 

42  CFR 

57 

.43648 

405 

408 „ 

.43706 

.  46559 
.48110 

410 

.43706 

413 

.43706 

414 „. 

417 

.43706 
.46562 

431 

.48880 

433 

441 „ 

.46380 

,48880 
.48112 

442 '. 

48826 

447 

4Rfi7R 

483 

488 

.46826.48880 
4R8?6 

489 „ 

.48826 

498 

48826 

405 

. 45926 

43  CFR 

12 

.45897 

426 

. 43553 

5400 

.47915 

5420 

.47915 

5450 

.47915 

5460 

.47915 

9230 

.47915 

Public  Lw«d  Orders: 

3776  (Revoked  in  Part 

by  PLO  6882) 

6868 

..47677 
43648 

6869 

.43648 

6871 

.46354 

6873 

6876 V  " 

.46354 

47832 
46122 

6877 

.46123 

6878 

.46123 

6879 

.46123 

6881 

47414 

6882 '. 

.47677 

Prop(»sed  Rules: 

Ch.  II 

.47049 

4 

45806 

7..... 

.46259 

46260 

3400 

.45939 

3410 

.45939 

3420 

.45939 

3440 

45939 

3450 

45939 

3460 

45939 

3470 

.45939 

3480 

.45939 

44  CFR 

59 

. 46758 

61 

46758 

62 

64 

65 

67 

.43881 
. 46990 
.46992 

46758 

47916 

46993 

. 46995 

75 

.46758 

Proposed  Rules: 
67 

45  CFR 

612 



.47052 
.47415 

613 

.47415 

801 

. 47678 

1228 

.47157 

1801 - 

.48076 

Proposed  Rules: 
Ch.  XXIV 


.46263 


46  CFR 

28 „  47679 

56 „...  48736 

91 46354 

1 89 46354 

221 46387.  47158 

502 46998 

560 _.„ 46388 

572 46388 

586 44008 

Proposed  Rules: 

68 46268 

514 _ 46044 

540 47434 

47  CFR 

0 43648 

1 44008 

15 48442 

73 43555,  43556,  43884, 

43885,  44009,  44010,  46123, 

461 26,  46729-46732,  471 58, 

47680,  48736 

76 48736 

90 43964,  48443 

94 48443 

97 43886,  43964 

Proposed  Rules: 

1 5 - 48502 

63 48504 

69 44053 

73 43575.  43576,  43900. 

44054,  46143,  46145,  46761- 
46763. 47177. 47178,  47717 


48  CFR 

215....„ 

43986 

225 

46520 

231 

233 

:...  46520 

45832 

237 _ 

43986 

242 

46520 

252 

43986 

302 

47001 

304 

47001 

306 

47001 

307 

47001 

313 

.47001 

315 

47001 

333 

47001 

352 

47001 

501 

47003 

502 

47003 

504 

47003 

509 

47003 

513 

47003 

514 

47003 

515 „ 

519 

.47003,  47006 
47006 

524 

47003 

533 

47006 

547 

47006 

552. 

47006 

819 

44010 

852 

1516 

1552 

1801 

1804 

44010 

43710 

43710 

-™ 48737 

48737 

1806 

48737 

1807 

48737 

1810 

48737 

1812 

48737 

1815.__ 
1817.„ 
1«19._ 
1825.- 


.  J...  48737 
.48737 
.48737^ 


1827... 
1B32.. 


48737 

48737 

48737 

1 637 48737 

1 842. 48737 

1 852 48737 

1 853 48737 

Proposed  RuteK 

Ch.  14,  App.  A 46468 

31 43739 

519 46271 

552 „ 46271 


970 

43576 

49  CFR 

1 

47007 

27 

45584 

37 

45584 

38 

45584 

171 

47158 

178 

46354 

240 

46126 

541 

43711 

571 

..43556,  47007 

572 

47007 

575 

_ 47011 

580 „ 

47681 

586 

47007 

587 

47007 

663....„ _....-..... 

48384 

665 

1002...- 

1011 

1121 

46572 

46667 

..46732,  46734 
46390 

1152 

46390 

1160 

1181 

..46732,  46734 
..46732,  46734 

1186 

.46732,  46734 

Proposed  Rules: 

192 

48505 

552. 

47434 

571 ;. 

..47436,  48140 

Ch.  X 

46145 

1053 

46397 

1180 

48510 

1201 „.. 

46272 

50  CFR 

17 46235.  47686,  47695, 

48748-48752 

20 46239,49104 

100 43552 

204 47163 

216 43887.  47418,  48115 

21 7 4371 3 

227 1 4371 3 

247 474 1 8 

253 46823 

285 46239,47918 

642 45898 

661 43888,  43889,  46735, 

47014 

663 43718,46240 

669 48755 

672 „..  47425.  47700 

675 43964,  45901.  46392, 

47425.  47700 

665 47163,  4770  V 

^opoMd  RuIm: 

17 46145,  46273-46277, 

46397-46400, 47053,  47060, 

47718.47732 

20 _ 43740 
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23 i 48512 

611 47439 

649 47061 

655 47439 

663. 46401.47441 

685 47268 


LIST  OF  PUBUC  LAWS 

Note:  No  put>lic  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  List  of  Public 

Laws. 

Last  List  August  22,  1991 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year 

A  finding  aid  is  included  in  each  publication  which  lists 
Federal  fiegister  page  numbers  with  the  date  ol  publication 
in  the  Federal  Register 

Note  to  FR  Subscnbers: 

FR  Indexes  and  the  iSA  (List  ol  CFR  Sections  AHected) 

are  maul^  automatically  to  regular  FR  subscnbers. 


Superintendent  of  Documents  Subscriptions  Order  Form 


OtJtr  ProcesswQ  CoOt 

*6483 


Charge  your  order. 
It's  easy! 


I I    X  £>l^*  please  send  me  the  following  indicated  subscriptions: 

[J  LSA  •List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 
I I  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 


Cha/ge  order*  may  b*  Mcphoned  la  ttw  OPO  orde' 
dMk  m  (202)  783-3238  Ironi  8 00  am  10  4:00  p.ni. 
MsMrn  lima.  Monday^Fixlay  (aicapl  hoMayt). 


1.  The  total  cost  of  my  order  is  $ . 
International  customers  please  add  25%. 

Please  Type  or  Print 

2.  _ 


.  All  prices  include  regular  doniestic  postage  and  handling  and  are  subject  to  change. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3l  Please  choose  method  of  payment: 

I    I  Check  ps^le  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    I  -  LJ 
LJ  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code) 
( ) 


(Credit  card  expiration  date) 


Tlumk  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9371 


(REV.  n-l-IMi 


New  edition  ....  Order  now  I 


For  ttx>se  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Coc////cafk7n  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period — along  with  any 
amendments — an  indication  of  its'  cun-ent 
status,  and,  where  applicable,  its  kx:ation  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402-9325 
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r  '  ^ 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 
It's  easy! 

D  YES,   pkase  send  me  the  following  indicated  publication:  To  fax  your  orders  .nd  UK,iUrk,-t2«)  275-0019 


'r.^ 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS, 


S/N  069-000-00018-5  at  $32.00  each 

The  total  cost  of  my  order  is  $ .  (International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


I    I  Check  payable  to  the  Superintendent  of  Documents 

I     1  GPO  Deposit  Account         I LJ 1 I — I — I — I  ~l — I 

r~l  VISA  or  MasterCard  Account 


(Street  address) 


(City.  State.  ZIP  Code) 
( ) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  ctidc) 


(Signature) 


Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9325 


(Company  oi 
(Additional  { 


(Street  addre 


(Daytime  p 
4.  Mail  lb:  I 


UMI 


II 
Order  Now! 

The  United  States 
Government  Manual 
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This  section  of  the  FEDERAL  REGiSTER 
contains  regulatory  docunents  having 
general  applicability  and  legal  eitect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  soW 
by  the  Superintendent  of  Documents. 
Prices  of  new  boolts  are  listed  in  tie 
first  FEDEflAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricuitural  Marketing  Service 

7  CFR  Part  905 

[Docket  Na  FV-S1-279FRI 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  In  Florida;  Regulation 
of  Sunburst  Variety  Tangerines 

AGEMCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Pinal  rule. 

SUMMAJiv:  This  final  rule  adds  the 
Sunburst  variety  of  tangerines  to  the 
varieties  of  citrus  fruit  regulated  under 
Marketing  Order  No.  905.  and 
establishes  minimum  grade  and  size 
requirements  for  that  variety.  These 
actions  were  unanimously 
recommended  by  the  Citrus 
Administrative  Committee  (comoiittee), 
which  administers  the  marketing  order 
locally.  These  actions  are  designed  to 
help  improve  the  quality  of  fruit  entering 
fresh  market  channels  in  the  interest  of 
producers,  shippers,  and  consumers. 
EFFECTIVE  DATE:  S.;p!ember  27, 1991. 
FOR  FURTHER  l«F0Rll*AT10W  CONTACT: 
Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456;  telephone  (202)  475- 
3918. 

SUPPLENIENTARY  INFORMATION:  This 

final  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
905,  both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida.  This  order  is  effective 
under  the  agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act 


This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  90  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  12.000 
producers  of  these  citrus  fruits  in 
Florida.  Small  agricultural  producers 
have  been  deHned  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

A  proposed  rule  concerning  these 
actions  was  issued  July  9, 1991,  and 
published  in  the  Federal  Register  (56  FR 
3234a  July  16, 1991),  with  a  15-day 
comment  period  ending  July  31, 1991.  No 
comments  were  received. 

This  final  rule  adds  the  Sunburst 
variety  of  tangerines  to  the  list  of 
varieties  of  citrus  fruit  regulated  under 
the  marketing  order  by  amending 
§  905.105.  Section  905.5  (7  CFR  905.5)  of 
the  order  defines  the  varieties  of  fruit 
regulated  under  the  order  and  authorizes 
the  addition  of  other  varieties  specified 
in  S  905.4  (7  CFR  905.4),  as 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

Sunburst  tangerines  are  a  new  variety 
coming  into  commercial  production. 
During  both  the  1939-90  and  1990-91 
shipping  seasons,  shipments  of  Sunburst 


tangerines  totalled  about  400.000 
cartons,  or  about  25  percent  of  the 
Florida  industry's  total  tangerine 
shipments  during  those  seasons.  This 
level  of  shipments  is  significant  enough 
to  warrant  minimum  grade  and  size 
requirement  coverage  under  the 
marketing  order.  Also,  as  the  trees  of 
this  variety  reach  full  bearing  age  and 
additional  plantings  begin  to  bear  fruit, 
shipments  of  the  Sunburst  variety  can 
be  expected  to  further  increase. 

This  final  rule  also  amends  {  905J06 
[7  CFR  905.306).  which  specifies 
minimum  grade  and  size  requirements 
for  several  varieties  of  citrus  fruits 
grown  in  Florida  shipped  to  both 
domestic  and  export  markets.  The 
Sunburst  variety  is  added  to  the  list  of 
entries  in  that  section  for  domestic 
shipments  of  tangerines  in  Table  I  of 
paragraph  (a),  and  for  export  shipments 
in  Table  II  of  paragraph  (b).  A  minimum 
grade  of  U.S.  No.  1  and  a  minimum  size 
of  210  (2ViB  inches  in  diameter)  is 
established  for  Sunburst  tangerines.  The 
minimums  refiect  the  characteristics  of 
this  tangerine  variety.  Almost  all  of  the 
Sunburst  tangerines  shipped  in  1990-91 
wonid  have  met  these  requirements,  had 
they  been  in  effect 

Minimum  grade  and  size  requirements 
for  domestic  and  export  shipments  of 
tangerines  are  designed  to  prevent 
shipments  of  low  grade,  immature,  small 
sized,  or  otherwise  unsatisfactory  fruit 
from  entering  fresh  market  channels. 
Preventing  such  shipments  helps  create 
buyer  confidence  in  the  marketplace 
and  helps  foster  stable  marketing 
conditions  in  the  interest  of  producers, 
shippers,  and  consumers. 

Subjecting  domestic  and  export 
shipments  of  Florida  grown  Sunburst 
tangerines  to  minimum  grade  and  size 
requirements  is  intended  to  maintain 
buyer  confidence  in  the  quality  of 
Florida  citrus  available  in  fresh  market 
channels. 

The  committee  meets  from  time  to 
time  each  season  to  review  the  rules  and 
regulations  effective  under  the 
marketing  order.  Committee  meetings 
generally  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings.  The 
Department  reviews  committee 
recommendations  and  information 
submitted  by  the  committee  and  other 
available  information  and  determines 
whether  modification,  suspension,  or 
termination  of  the  rules  and  regulations 
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would  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  final  rule  reflects  the  committee's 
and  the  Department's  appraisal  of  the 
need  to  regulate  the  Sunburst  variety 
tangerines,  as  hereinafter  set  forth.  The 
Department's  view  is  that  this  action 
will  have  a  beneficial  impact  on 
producers,  shippers,  and  consumers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  had  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  this  final  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after  the 
publication  in  the  Federal  Register 
because:  (1)  1991-92  season  Sunburst 
tangerine  shipments  could  begin  in  late 
September  and  any  changes 
implemented  as  a  result  of  this  action 
should  be  in  effect  as  soon  as  possible, 
so  that  the  minimum  grade  and  size 
requirements  apply  to  regulated 
shipments;  (2)  Florida  citrus  handlers 
are  aware  of  these  requirements  and 
they  will  need  no  additional  time  to 
comply  with  the  requirements:  and  (3) 
the  proposed  rule  provided  a  15-day 
comment  period,  and  no  comments  were 
received. 

List  of  SubjecU  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines.    ■ 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  905.105  is  revised  to  read  as 
follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

§  905.105    Tangerine  and  grapefruit 
classifications. 

(a)  Pursuant  to  S  905.5(m],  the 
following  classifications  of  grapefruit 
are  renamed  as  follows: 

(1)  Marsh  and  other  seedless 
grapefruit,  excluding  pink  grapefruit,  are 


renamed  as  Marsh  and  other  seedless 
grapefruit,  excluding  red  grapefruit; 

(2)  Duncan  and  other  seeded 
grapefruit,  excluding  pink  grapefruit,  are 
renamed  as  Duncan  and  other  seeded 
grapefruit,  excluding  red  grapefruit; 

(3)  Pink  seedless  grapefruit  is  renamed 
as  Red  seedless  grapefruit; 

(4)  Pink  seeded  grapefruit  is  renamed 
as  Red  seeded  grapefruit. 

(b)  Pursuant  to  S  905.5(m),  the  term 
"variety"  or  "varieties"  includes 
Sunburst  tangerines. 

3.  Section  905.306  is  amended  by 
revising  the  section  heading  and  by 
adding  a  new  entry  for  tangerines  in 
paragraph  (a).  Table  I,  and  in  paragraph 
(b].  Table  II,  to  read  as  follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

§  905.306    Orange,  Grapefruit,  Tangerine, 
and  Tangelo  Regulation. 


(a)  *  *  * 


Table  I 


Variety 


Regulation 
period 


Minimum 
grade 


Minimum 
diameter 
(inches) 


(1) 


(2) 


(3) 


(4) 


Tanger- 
ines 

• 

Surv 
tMjrst 


On  and  after 
September 
27.  1991. 


U.S.  No.  1 


2V„ 


(b)  *    *    • 


TaBI£  1 


Var^tV         "tS;^         ^^">        *a^S 

(inches) 


period 


grade 


(1> 


(2) 


(3) 


(4) 


Tanger- 
ines 

•  •  •  •  • 

Sun-         On  and  after     U.S.  No.  1 ...  2Vi» 

burst.       Septemt)er 
27,  1991. 


Dated:  September  23, 1991. 

William  ).  Doyle, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 


(FR  Doc.  91-23239  Filed  9-26-91:  8:45  am) 
enxmo  code  34iih»-« 


7  CFR  Pan  919 

[Doclcet  No.  FV-91-4181 

Peaches  Grown  in  Mesa  County,  CO 

AQENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Termination  order. 

summary:  This  action  terminates  the 
Federal  marketing  order  for  peaches 
grown  in  Mesa  County,  Colorado, 
effective  September  30, 1991.  The 
Secretary  of  Agriculture  has  determined 
that  the  order  no  longer  tends  to 
effectuate  the  declared  policy  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (Act).  Continuance  of  the  order 
was  favored  by  only  41  percent  of  the 
growers  voting  who  produced  52  percent 
of  the  volume  represented  in  a 
continuance  referendum  held  April  15 
through  May  15, 1991.  The  vote 
demonstrates  a  lack  of  grower  support 
to  accomplish  the  objectives  of  the  Act. 
EFFECTIVE  DATE:  September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

George  J.  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456,  telephone  (202)  475- 
3919. 

SUPPUEMENTARY  INFORMATION:  This 
action  is  governed  by  the  provisions  of 
section  8c(16)(A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674). 

Marketing  Order  No.  919  provides  for 
the  establishment  of  grade,  size,  and 
quality  regulations  for  fresh  peaches 
produced  in  Mesa  County,  Colorado, 
and  shipped  in  interstate  commerce.  The 
order  also  authorizes  marketing  and 
research  and  development  projects  for 
the  Mesa  County  peach  industry. 

During  September  and  October  of 
1990.  an  amendment  referendum  was 
held  to  update  several  provisions  and 
add  new  provisions  to  the  existing 
marketing  order.  In  that  referendum,  all 
of  the  proposed  amendments  failed, 
indicating  that  the  order  lacked  the 
support  of  a  substantial  portion  of  the 
industry. 

Thus,  the  U.S.  Department  of 
Agriculture  (Department)  conducted  a 
referendum  from  April  15  through  May 
15, 1991,  to  determine  if  affected 
producers  favored  continuation  of  the 
Federal  marketing  order.  Ballots  were 
mailed  to  295  known  peach  producers  in 
Mesa  County,  and  137  valid  votes  were 
cast,  representing  approximately  46 
percent  of  the  known  producers.  The 
results  of  the  referendum  indicated  that 
only  41  percent  of  the  producers  voting 
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favored  continuing  the  order.  Those 
producers  accounted  for  52  percent  of 
the  peach  volume  represented  in  the 
referendum. 

The  referendum  order  provided  that 
the  Secretary  would  consider 
terminating  the  order  if  less  than  two- 
thirds  of  the  number  of  producers  voting, 
and  producers  of  less  than  two-thirds  of 
the  volume  of  peaches  represented  in 
the  referendum,  favored  continuance. 
Thus,  the  vote  failed  to  meet  the 
approval  criteria  by  both  number  and 
volume. 

Given  the  level  of  producer 
participation,  these  results  are  a  reliable 
indicator  of  industry  sentiment,  and 
clearly  demonstrate  that  a  significant 
portion  of  the  producers  do  not  favor 
continuation  of  the  order.  In  the  absence 
of  substantial  industry  support, 
marketing  order  operations  tend  to  be 
less  effective.  Experience  with  other 
programs  in  similar  circumstances 
indicates  that  it  often  becomes  difficult 
for  a  marketing  order  committee  to 
obtain  the  requisite  majority  of  votes 
necessary  to  approve  recommendations 
for  implementing  order  authorities. 
Moreover,  a  committee  may  experience 
difriculty  in  obtaining  compliance  with 
order  requirements  from  all  handlers 
under  such  circumstances.  Given  the 
demonstrated  lack  of  producer  support 
for  the  order,  it  is  determined  that  the 
order  no  longer  tends  to  effectuate  the 
declared  policy  of  the  Act. 

Therefore,  based  on  the  foregoing 
considerations,  pursuant  to  section 
8c(16){A)  of  the  Act  and  5  919.ai(b]  of 
the  order,  it  is  found  that  Marketing 
Order  No.  919,  regulating  the  handling  of 
peaches  grown  in  Mesa  County, 
Colorado,  does  not  tend  to  effectuate  the 
declared  policy  of  the  Act  and  is  hereby 
terminated. 

Section  8c(16)(  A)  of  the  Act  requires 
the  Secretary  to  notify  Congress  60  days 
in  advance  of  the  termination  of  a 
Federal  marketing  order.  Congress  was 
so  notified  on  June  20, 1991. 

The  tennination  of  Marketing  Order 
No.  919  shall  become  effective  on 
September  30, 1991.  It  is  found  that  the 
time  remaining  before  the  termination 
date  is  an  adequate  period  of  time  for 
the  order's  administrative  committee  to 
liquidate  its  affairs. 

List  of  Subjects  ia  7  CFR  Part  ei« 

Marketing  agreement.  Peaches, 
Reporting  and  recordkeeping 
requirements. 

1.  The  authority  citation  for  7  CFR 
part  919  is: 

Aadioritjr:  Sees.  1-19. 48  Stdt  31  as 
amended;  7  U.S.C  801-e7<4. 


PART  «19-(REM0VE0] 

2.  Accordingly.  7  CFR  part  919  is 
removed. 

Dated:  Septemt>er  20, 1991. 
loAnn  R.  Smith. 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  91-23380  Filed  9-2&-91:  8:45  am) 
BiLUNO  cone  »4i*-«a-ii 


Rural  Telephone  Bank 
7  CFR  Part  1600 
Rm  0572-AA61 

Meetings  of  tht  Board  of  Directors  of 
the  Rurat  Telephone  Bank 

agency:  Rural  Telephone  Bank.  USDA. 
action:  Final  rule. 

summary:  The  Rural  Telephone  Bank 
(Bank)  is  promulgating  the  following 
regulations  to  implement  the 
Govenunent  in  the  Sunshine  Act,  5 
U.S.C  552b.  These  regulations  include 
provisions  for  giving  advance  notice  of 
meetings  of  the  Board  of  Directors 
(Boaid),  for  holding  meetings  which  may 
lawfully  be  closed  to  the  public  for 
maintaining  copies  of  transcripts, 
electronic  recordings,  or  minutes  of 
closed  meetings,  and  for  the  availability 
of  the  nonexempt  portions  of  such 
records  to  the  public.  The  issuance  of 
these  regulations  is  undertaken  in 
response  to  the  Rural  Economic 
Development  Act  of  1990  (RED  Act) 
(Pub.  L  101-624).  Section  2363  of  the 
RED  Act  requires  that  Bank  Board 
meetings  comply  with  the  requirements 
of  the  Sunshine  Act. 

All  Rural  Telephone  Bank  borrowers 
are  affected  by  new  part  1800  in  that  the 
borrowers  are  provided  with 
information  regarding  the  Board's 
decision  making  processes. 

ffFKTlVE  date:  October  26, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Blaine  D.  Stockton,  jr..  Assistant 
Secretary,  Rural  Telephone  Bank,  room 
4025-South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
telephone  number  (202)  362-9552. 

SUPPIXMENTARY  INFORMATION: 
Executive  Order  12291 

This  Gnal  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  **nonmaior''  because  it  does  not  meet 
the  criteria  for  a  major  regulation  a« 
established  by  the  Order. 


Regulatory  Flexibility  Ad  CertiTicatioa 

Gary  C.  Byrne,  Governor  of  the  Bank, 
has  determined  that  this  fmal  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  because  most 
borrowers  of  Bank  loans  do  not  meet  the 
requirements  for  small  entities.  Further, 
the  regulations  are  applied  equally  to  all 
borrowers. 

Information  Collection  and 
Recordkeeping  Requiremeats 

This  final  rule  contains  no  information 
collection  or  recordkeeping 
requirements  which  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3504  et 
seq.]. 

Nadonal  Enviroameatal  Policy  Act 
CertiTicatioa 

Gary  C  Byrne.  Governor  of  the  Bank, 
has  determined  that  this  final  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.].  Therefore.   . 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
number  10.852,  Rural  Telephone  Bank 
Loans.  This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372. 
Intergovernmental  Consultation.  A 
Notice  of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  Bank  loans  and  loan 
guarantees,  to  governmental  and 
nongovernmental  entities  from  coverage 
under  this  Order. 

Back^ound 

On  June  19. 1991,  the  Bank  published 
for  comment  its  proposed  regulations 
implementing  the  provisions  of  the 
Sunshine  Act  (56  FR  at  28119-28122). 
The  Bank  invited  interested  parties  to 
file  comments  on  or  before  July  19. 1991. 
No  comments  were  received  by  the 
Bank  before  or  after  the  deadline  of  July 
19. 1991.  Therefore,  no  modifications 
have  been  made  to  the  proposed 
regulations. 
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The  Rural  Telephone  Bank  is  an 
agency  and  instrumentality  of  the 
United  States  within  the  United  States 
Department  of  Agriculture  (USDA).  The 
Bank  was  established  on  May  7, 1971, 
(Pub.  L  92-12)  as  a  lending  agency 
operating  in  conjunction  with  the  Rural 
Electrification  Administration  (REA)  to 
provide  supplemental  financing  for  the 
REA  Telephone  Loan  Program.  As 
provided  by  law,  the  Administrator  of 
REA  serves  as  Governor  of  the  Bank.  In 
this  capacity,  the  Governor  may 
exercise  and  perform  all  functions, 
powers,  and  duties  of  the  Bank,  except 
for  matters  specifically  reserved  for  its 
Board.  Overall  policy  decisions  and 
management  vests  in  the  Board.  The  13- 
member  Board  is  composed  of  7 
members  appointed  by  the  President  of 
the  United  States  and  6  members 
selected  by  the  Bank  stockholders.  The 
Board  meets  as  necessary,  but  by  law  it 
must  hold  at  least  four  regularly 
scheduled  meetings  a  year. 

List  of  Subjects  in  7  CFR  Part  1600 

Sunshine  act. 

For  reasons  set  forth  in  the  preamble, 
the  Bank  amends  7  CFR  chapter  XVI  to 
add  a  new  part  1600  as  follows: 

PART  1600— GENERAL  INFORMATION 

Meetings  of  the  Board  of  Directors  of  the 
Rural  Telephone  Bank 


Sec 

1600.1 

1600.2 

1600.3 

1600.4 

1600.5 

1600.6 


UMr 


General 
Definitions. 
Open  meetings. 
Scheduling  of  meetings. 
Public  announcement  of  meetings. 
Bases  for  closing  a  meeting  to  the 
public. 

1600.7  Procedures  for  closing  a  meeting  to 
the  public. 

1600.8  Transcript,  recording  or  minutes; 
availability  to  the  public. 

Authority:  7  U.S.C  941  et  seq. 

Meeting  of  the  Board  of  Directors  of 
ttie  Rural  Telephone  Bank 

§1600.1    GeneraL 

The  purpose  of  this  part  is  to 
effectuate  the  provisions  of  the 
Government  in  the  Sunshine  Act.  This 
part  applies  to  the  deliberations  of  a 
quorum  of  the  Directors  of  the  Bank 
required  to  take  action  on  behalf  of  the 
Bank  where  such  deliberations 
determine  or  result  in  the  joint  conduct 
or  disposition  of  official  Bank  business. 
Any  deliberation  to  which  this  part 
applies  is  hereinafter  in  this  part 
referred  to  as  a  meeting  of  the  Board  of 
Directors. 

§1600^    Definitions. 

As  used  in  this  part: 


Board  means  Board  of  Directors  of  the 
Rural  Telephone  Bank  (Bank). 

Director  means  an  individual  who  is  a 
member  of  the  Board. 

Legal  Counsel  means  the  legal  counsel 
of  the  Bank. 

Meeting  means  the  deliberations 
(including  those  conducted  by 
conference  telephone  call  or  by  any 
other  method)  among  a  quorum  of  the 
Directors,  where  such  deliberations 
determine  or  result  in  joint  conduct  of 
official  business  of  the  Board.  For 
purposes  of  this  part,  each  item  on  the 
agenda  of  a  meeting  is  considered  a 
meeting  or  a  portion  of  a  meeting.  To  the 
extent  that  the  discussions  do  not  result 
in  the  beginning  of  deliberations  or 
achieve  a  consensus  on  a  matter  of 
official  agency  business  or  effectively 
predetermine  official  actions,  the  term 
Meeting  does  not  include: 

(1)  Deliberations  to  determine 
whether  a  meeting  or  portions  of  a 
meeting  will  be  open  or  closed  or 
whether  information  pertaining  to 
closed  meetings  will  be  disclosed; 

(2)  Calling  a  meeting  at  a  date  earlier 
than  announced  as  provided  in  S  1600.5; 

(3)  Changing  the  subject  matter  of  a 
publicly  announced  meeting  as  provided 
in  S  1600.5; 

(4)  Disposition  of  Board  business  by 
circulation  of  materials  to  individual 
Board  members; 

(5)  Staff  briefings  of  Board  members; 

(6)  Informal  background  discussions 
among  Board  members  and  staff  which 
clarify  issues  and  expose  varying  views; 
or 

(7)  Sessions  with  individuals  from 
outside  the  Bank  where  Board  members 
hsten  to  a  presentation  and  may  elicit 
additional  information. 

Open  to  public  observation  means  the 
right  of  any  member  of  the  public  to 
attend  and  observe,  but  not  participate 
or  interfere  in  any  way  in  an  open 
meeting  of  the  Board. 

S  1600.3    Open  meetings. 

(a)  Except  as  provided  for  in  §  1600.6 
every  portion  of  every  meeting  of  the 
Board  shall  be  open  to  public 
observation.  Observation  does  not 
include  participation  or  disruptive 
conduct  by  observers,  and  persons 
engaging  in  such  conduct  will  be 
removed  from  the  meeting.  Documents 
being  considered  at  meetings  of  the 
Board  may  be  obtained  subject  to  the 
exemptions  set  forth  in  9  1600.8. 

(b)  Board  members  shall  not  jointly 
conduct  or  dispose  of  official  Board 
business  other  than  in  accordance  with 
this  part. 

(c)  The  Secretary  of  the  Board  shall  be 
responsible  for  assuring  that  ample 
space,  sufficient  visibility,  and  adequate 


acoustics  are  provided  for  public 
observation  of  meetings  of  the  Board. 

$  1600.4    Sctteduling  of  nwetings. 

A  decision  to  hold  a  meeting  of  the 
Board  should  be  made  as  provided  in 
the  bylaws  of  the  Bank  and  at  least  ten 
days  prior  to  the  scheduled  meeting  date 
in  order  for  the  Secretary  of  the  Bank  to 
give  the  public  notice  required  by 
S  1600.5.  Special  meetings  of  the  Board 
may  be  held  on  less  than  ten  days  notice 
if  a  majority  of  the  Board  determines  by 
a  recorded  vote  that  Bank  business 
requires  that  the  special  meeting  be  held 
on  less  than  ten  days  notice.  After 
public  announcement  of  a  meeting  of  the 
Board  imder  the  provisions  of  S  1600.5, 
the  subject  matter  thereof,  or  the 
determination  to  open  or  close  a 
meeting,  or  portion  thereof,  may  only  be 
changed  if  a  majority  of  the  Directors 
determines  by  a  recorded  vote  that 
business  so  requires  and  that  no  earlier 
announcement  of  the  change  is  possible. 

§  1600.5    Public  announcement  of 
meetings. 

(a)  Except  as  otherwise  provided  in 
this  section,  public  announcement  of 
open  meetings  and  meetings  or  portions 
thereof  closed  under  S  1600.7  will  be 
made  at  least  seven  days  in  advance  of 
each  meeting.  Except  to  the  extent  that 
such  information  is  determined  to  be 
exempt  from  disclosure  under  §  1600.6. 
each  such  public  announcement  will 
state  the  time,  place,  and  subject  matter 
of  the  meeting,  whether  it  is  to  be  open 
or  closed  to  the  public,  and  the  name 
and  telephone  number  of  the  official 
designated  to  respond  to  requests  for 
information  about  the  meeting.  Each 
such  announcement  shall  be  submitted 
for  publication  in  the  Federal  Register. 
Copies  of  the  armouncement  shall  also 
be  mailed  to  holders  of  Class  B  and 
Class  C  Bank  stock. 

(b)  If  a  meeting  is  closed,  the  Board 
may  omit  from  the  announcement 
information  usually  included,  if  and  to 
the  extent  that  it  finds  that  disclosure 
would  be  likely  to  have  any  of  the 
consequences  listed  in  §  1600.6. 

(c)  Where  a  majority  of  the  Board 
members  determine  by  recorded  vote 
that  Bank  business  requires  that  a 
meeting  be  called  on  less  than  ten  days 
notice,  public  armouncement  shall  be 
made  at  the  earliest  practicable  time. 
Such  announcement  will  state  the  time, 
place,  and  the  subject  matter  of  the 
meeting,  whether  it  is  to  be  open  or 
closed  to  the  public,  and  the  name  and 
telephone  number  of  the  official 
designated  to  respond  to  requests  for 
information  about  the  meeting. 
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(d)  The  time  or  place  of  a  meeting  may 
be  changed  following  the  public 
announcement  required  by  paragraph 
(a)  of  this  section  only  if  the  Secretary 
publicly  announces  such  change  at  the 
earliest  practicable  time.  The  subject 
matter  of  a  meeting,  or  the 
determination  of  the  Board  to  open  or 
close  a  meeting,  or  portion  of  a  meeting, 
to  the  public,  may  be  changed  following 
the  public  announcement  required  by 
this  section  only  if: 

(1)  A  majority  of  the  Directors 
determines  by  a  recorded  vote  that 
business  so  requires  and  that  no  earlier 
announcement  of  the  change  was 
possible:  and 

(2)  The  Secretary  publicly  announces 
such  change  and  the  vote  of  each 
Director  upon  such  change  at  the 
earliest  practicable  time. 

(e)  The  earliest  practicable  time,  as 
used  in  this  subsection,  means  as  soon 
as  possible,  which  should  in  few,  if  any, 
instances  be  later  than  the 
commencement  of  the  meeting  or 
portion  in  question. 

(f)  Each  person  interested  in  attending 
an  open  meeting  of  the  Board  should 
notify  the  Assistant  Secretary  of  the 
Board  at  least  one  business  day  prior  to 
the  open  meeting  of  their  intention  to 
attend  the  meeting.  Any  person  who 
fails  to  do  so  may  not  be  accommodated 
if  there  is  insufficient  space  in  the 
meeting  room. 

§  1600.6    Bases  for  closing  a  meeting  to 
tiM  puMic. 

(a)  A  portion  or  portions  of  a  Board 
meeting  may  be  closed  to  the  public  and 
any  information  pertaining  to  such 
meeting  otherwise  required  by  S  1600.3 
to  be  disclosed  to  the  public  may  be 
withheld,  where  the  Board  determines 
that  public  disclosure  of  information  to 
be  discussed  at  such  meetings  is  likely 
to: 

(1)  Disclose  matters  that  are: 

(i)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy; 
and 

(ii)  In  fact  properly  classified  pursuant 
to  such  Executive  Order. 

(2)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Bank; 

(3)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  the  Freedom  of  Information 
Act,  5  U.S.C.  552),  provided  that  such 
statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  or 


(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(4)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential; 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(6)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which  if  written  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
records  or  information  would: 

(i)  Interfere  with  enforcement 
proceedings; 

(ii)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  to  an  impartial  adjudication; 

(iii]  Constitute  an  unwarranted 
invasion  of  personal  privacy; 

(iv)  Disclose  the  identity  of  a 
confidential  source,  and,  in  the  case  of  a 
record  compiled  by  a  criminal 
enforcement  authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confldential 
i.iformation  furnished  only  by  the 
confidential  source; 
.  (v)  Disclose  investigative  techniques 
and  procedures;  or 

(vi)  Endanger  the  hfe  or  physical 
safety  of  law  enforcement  personnel. 

(8)  Disclose  information  contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  the  Bank  or  any 
other  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions; 

(9)  Disclose  information  the  premature 
disclosure  of  which  would  be  likely  to 
signiHcantly  frustrate  implementation  of 
a  proposed  action  of  the  Board  or  of 
another  agency,  except  that  this  shall 
not  apply  in  any  instance  where  the 
content  or  nature  of  the  proposed  action 
has  already  been  disclosed  to  the  public 
or  where  the  Board  is  required  by  law  to 
make  such  disclosure  on  its  own 
initiative  prior  to  taking  Anal  action  on 
such  proposal;  or 

(10)  Specifically  concern  the  Board's 
participation  in  a  civil  action  or 
proceeding,  an  action  in  a  foreign  court 
or  international  tribunal,  or  an 
arbitration,  or  the  initiation,  conduct,  or 
disposition  by  the  Board  of  a  particular 
case  of  formal  agency  adjudication 
pursuant  to  the  procedures  in  5  U.S.C. 
554  or  otherwise  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing. 


(b)  Any  Board  meeting  or  portion 
thereof,  which  may  be  closed,  or  any 
information  which  may  be  withheld 
under  paragraph  (a)  of  this  section,  will 
not  be  closed  or  withheld,  respectively, 
in  any  case  where  the  Board  finds  the 
public  interest  requires  otherwise. 

§  1600.7    Procedures  for  closing  a  meeting 
to  the  public. 

(a)  A  majority  of  all  Directors  may 
vote  to  close  a  meeting  or  withhold 
information  pertaining  to  that  meeting. 
A  separate  vote  shall  be  taken  with 
respect  to  any  action  under  {  1600.6(a). 
A  majority  of  the  Board  may  act  by 
taking  a  single  vote  with  respect  to  a 
series  of  meetings,  a  portion  or  portions 
of  which  are  proposed  to  be  closed  to 
the  public,  or  with  respect  to  any 
information  concerning  such  series  of 
meetings,  so  long  as  each  meeting  in 
such  series  involves  the  same  particular 
subject  matter  and  is  scheduled  to  be 
held  no  more  than  thirty  days  after  the 
initial  meeting  in  such  series.  The  vote 
of  each  Director  participating  in  such 
vote  shall  be  recorded  and  no  proxy 
shall  be  allowed. 

(b)  Whenever  any  person  whose 
interests  may  be  directly  affected  by  a 
portion  of  the  Board's  meeting  requests 
that  the  Board  close  such  portion  to  the 
public  on  the  basis  of  exemptions  in 
paragraph  [a)(5),  (a)(6),  or  (a)(7)  of 

§  1600.6.  the  Board,  upon  request  of  any 
one  of  its  members,  will  vote  whether  or 
not  to  close  such  portion  of  the  meeting. 
The  vote  of  each  Director  participating 
in  such  vote  shall  be  recorded  and  no 
proxy  shall  be  allowed. 

(c)  Before  every  Board  meeting  closed 
on  the  basis  of  one  or  more  of  the 
exemptions  in  §  1600.6(a),  the  Legal 
Counsel  will  publicly  certify  that,  in 
Counsel's  opinion,  the  meeting  may  be 
closed  to  the  public  and  shall  state  each 
relevant  exemption. 

(d)  Within  one  business  day  after  any 
vote  taken  pursuant  to  paragraph  (a), 
(b).  or  (c)  of  this  section,  the  Board  will 
make  publicly  available  a  written  copy 
of  the  vote,  reflecting  the  vote  of  each 
Board  member.  Except  to  the  extent  that 
such  information  is  exempt  from 
disclosure,  if  a  meeting  or  portion  of  a 
meeting  is  to  be  closed  to  the  public,  the 
Board  will  make  publicly  available 
within  one  business  day  after  the 
required  vote  a  full  written  explanation 
of  its  action,  together  with  a  list  of  all 
persons  expected  to  attend  the  meeting 
and  their  affiliation. 

§  1600.8    Transcript,  recording  or  minutes; 
availability  to  ttie  pubHc. 

(a)  The  Secretary  of  the  Board  will 
maintain  the  following  records  for  each 
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Board  meeting,  or  portion  thereof  which 
is  closed  to  the  public  pursuant  to  a  vote 
under  5  1600.7: 

(1)  A  copy  of  the  Legal  Counsel's 
certification  required  by  §  1600.7; 

(2)  A  copy  of  a  statement  from  the 
presiding  officer  which  sets  forth  the 
time  and  place  of  the  closed  meeting  or 
portion  thereof  and  a  list  of  persons 
present:  and 

(3)  A  complete  verbatim  transcript  or 
electronic  recording  adequate  to  record 
fully  the  proceedings  of  each  Board 
meeting  or  portion  of  a  meeting,  except 
that  in  the  case  of  a  meeting  or  portion 
of  a  meeting  closed  to  the  public  on  the 
basis  of  exemptions  in  paragraph  (a)(8) 
or  (a)(10)  of  S  1600.6,  the  Secretary  of 
the  Board  will  maintain  either  a 
transcript  electronic  recording,  or  a 
complete  set  of  minutes.  Such  minutes 
shall  fully  and  clearly  describe  all 
matters  discussed  and  shall  provide  a 
full  and  accurate  summary  of  actions 
taken  and  the  reasons  therefor, 
including  a  description  of  each  of  the 
views  expressed  on  any  item  and  the 
record  of  all  roll-call  vote  reflecting  the 
vote  of  each  member  of  the  question.  All 
documents  considered  in  connection 
with  any  action  will  be  identified  in 
such  minutes. 

(b)  The  retention  period  for  the 
records  required  by  paragraph  (a)  of  this 
section  will  be  for  a  period  of  at  least 
two  years  after  the  particular  Board 
meeting  or  until  one  year  after  the 
conclusion  of  any  Board  proceeding 
with  respect  to  which  the  meeting  or 
portion  thereof  was  held,  whichever 
occurs  later. 

(c)  The  Secretary  of  the  Board  will 
make  promptly  available  to  the  public 
the  transcript  electronic  recording, 
transcription  of  the  recording,  or 
minutes  of  the  discussion  of  any  item  on 
the  agenda  of  a  Board  meeting,  except 
for  such  item  or  items  of  such  discussion 
as  the  Board  determines  to  contain 
information  which  may  be  withheld  on 
the  basis  of  one  or  more  of  the 
exe.mptions  in  §  1600.6. 

(d)  Requests  for  public  inspection  of 
electronic  recording,  transcripts  or 
minutes  of  Board  meetings  shall  be 
made  to  the  Assistant  Secretary  of  the 
Board  of  Directors  of  the  Rural 
Telephone  Bank,  room  4051-South 
Building.  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC  20250.  Requests  for 
inspection  or  copies  of  transcripts  shall 
specify  the  date  of  the  meeting,  the 
name  of  the  agenda  and  the  agenda  item 
number  this  information  will  appear  in 
the  notice  of  the  meeting. 

(e)  The  transcripts,  minutes,  or 
transcriptions  of  electronic  recordings  of 


a  Board  meeting  will  disclose  the 
identity  of  each  speaker,  and  will  be 
furnished  to  any  person  at  the  actual 
cost  of  transcription  or  duplication. 

Dated:  August  28. 1991. 
Gary  C.  Byrne. 
Administrator. 
(FR  Doc.  91-23231  Filed  9-2ft-91:  B:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Airspace  Docket  No.  90-ANM-14] 

Amendment,  Control  Zone  and 
Transition  Area,  Eagle,  Colorado 

agency:  Federal  Aviation 
Administration.  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  amends  the  Eagle, 
Colorado.  Control  Zone  and  Transition 
Area.  The  action  is  necessary  because 
two  instrument  approach  procedures 
have  been  cancelled  and  a  new 
approach  procedure  is  being 
established.  This  action  eliminates 
controlled  airspace  that  is  no  longer 
necessary,  and  defines  new  controlled 
airspace  which  contains  the  new 
procedure.  This  will  accurately  define 
controlled  airspace  for  pilot  reference. 
The  changes  will  be  depicted  on 
aeronautical  charts  enabling  pilots  to 
determine  when  Instrument  Flight  Rules 
(IFR)  may  be  required. 
EFFECTIVE  DATE:  0901  U.T.C.,  November 
14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No.  90- 
ANM-14, 1601  Land  Avenue  SW,  Renton, 
Washington  98055-4056.  Telephone: 
(206)  227-2538. 
SUPPLEMENTARY  INFORMATION: 

History 

On  JanuEiry  8, 1991,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 
the  Control  Zone  and  Transition  Area, 
Eagle,  Colorado  (56  FR  664).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Accordingly, 
the  rule  is  adopted  as  proposed. 
Sections  71.171  and  71.181  of  part  71  of 
the  Federal  Aviation  Regulations  were 
published  in  Handbook  7400.6G  dated 
September  4. 1990. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  legal  description  of  the  Eagle. 
Colorado,  Control  Zone  and  Transition 
Area.  This  removes  from  the  Control 
Zone  the  airspace  outside  of  the  5-mile 
radius  from  the  Eagle  County  Regional 
Airport  and  alters  the  700  foot 
Transition  Area  by  (1)  extending  the  360 
degree  radius  around  the  airport  from  9 
miles  to  12  miles,  and  (2)  incorporating 
the  airspace  within  7  miles  of  each  side 
of  the  085°  bearing  from  the  airport,  from 
the  12  miles  radius  to  the  18-mile  radius. 
This  also  removes  the  1,200  foot 
Transition  Area.  The  description 
correctly  state  the  official  name  and 
geographical  reference  point  to  the 
airport.  This  action  is  necessary  because 
two  instrument  approach  procedures 
have  been  cancelled,  and  a  new 
approach  procedure  is  being 
established,  at  the  Eagle  County 
Regional  Airport.  This  will  eliminate 
unnecessary  controlled  airspace  and 
establish  new  controlled  airspace  to 
contain  the  new  procedure.  The  airspace 
will  be  depicted  on  aeronautical  charts 
for  pilot  reference. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones  and 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  App.  134a(a).  1354(a). 
1510:  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Eagle,  Colorado  (Revised) 

Within  a  5-miIe  radius  of  the  Eagle  County 
Regional  Airport  (Lat.  39'38'37"  N,  Long. 
106°54'50''  W). 

§71.181    (Amended] 

3.  Section  71.181  is  amended  as 
follows: 

Eagle.  Colorado  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12-mile  radius 
of  the  Eagle  County  Regional  Airport  (Lat. 
39°3837"  N.  Long.  106°54'50"  W.);  within  7 
miles  each  side  of  the  085°  bearing  from  the 
Eagle  County  Regional  Airport  extending 
from  the  12-mile  radius  area  to  18  miles 
northeast  of  the  airport. 

Issued  in  Seattle,  Washington,  on  August 
16, 1991. 

Helen  M.  Parke, 

Assistant  Manager.  Air  Traffic  Division. 
[FR  Doc.  91-23032  Filed  9-26-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Part  779 

Removal  of  Foreign  Policy  Controls  on 
Exports  to  Kama  River  and  ZIL  Truck 
Plants  in  the  Soviet  Union 

CFR  Correction 

In  title  15  of  the  Code  of  Federal 
Regulations,  parts  300  to  799.  revised  as 
of  January  1. 1991,  on  page  422.  in 
§  779.4,  paragraph  (f)(l)(ii)  through 
(f)(2)(v)(C)  including  the  Note  was 
inadvertently  omitted  and  should 
appear  after  paragraph  (f)(l)(i)(Q)  as 
follows: 

§  779.4    General  license  GTOR:  Technical 
data  under  restriction. 

*        * 

(0* 

w* 

(i)* 

(ii)  The  limitations  set  forth  in 
paragraph  (f)(1)  do  not  apply  to  the 
export  of: 

(A)  Technical  data  included  in  an   • 
application  for  the  foreign  filing  of  a 
patent,  provided  such  foreign  filing  of  a 
patent  application  is  in  accordance  with 
the  regulations  of  the  U.S.  Patent  Office; 
and 


(B)  Sales  technical  data  supporting  a 
price  quotation  as  authorized  in 
§  779.41b)  (3)  and  (4). 

(2)  Requirement  of  written  assurance 
for  certain  additional  products  and 
destinations. 

(i)  Except  for  technical  data  requiring 
a  written  assurance  in  accordance  with 
the  provisions  of  paragraph  (f)(1)  of  this 
section,  and  except  as  provided  in 
paragraph  (f)(2)(v).  no  export  of 
technical  data  relating  to  the 
commodities  described  below  in 
paragraph  (f)(2)  of  this  section  may  be 
made  under  the  provisions  of  this 
General  License  GTDR  until  the  U.S. 
exporter  has  received  a  written 
assurance  from  the  foreign  importer 
that,  unless  prior  authorization  is 
obtained  from  the  Office  of  Export 
Licensing,  the  importer  will  not 
knowingly: 

(A)  Reexport,  directly  or  indirectly,  to 
Country  Group  Q.  S.  W,  «>  Y  or  Z  or 
Afghanistan  or  the  People's  Republic  of 
China,  any  technical  data  relating  to 
commodities  identified  by  the  symbol 
"W"  in  the  paragraph  of  any  entry  on 
the  Commodity  Control  List  titled 
"Validated  License  Required;" 

(B)  Export,  directly  or  indirectly,  to 
Country  Grdup  Z  any  direct  product  ** 
of  the  technical  data  if  such  direct 
product  is  identified  by  the  symbol  "W" 
in  the  paragraph  of  any  entry  on  the 
Commodity  Control  List  titled 
"Validated  License  Required;"  or 

(C)  Export,  directly  or  indirectly,  to 
any  destination  in  Country  Group  Q,  S, 
W.  Y  or  Afghanistan  or  the  People's 
Republic  of  China,  any  direct  product  ** 
of  the  technical  data  if  such  direct 
product  is  identified  by  the  code  letter 
"A"  following  the  Export  Control 
Commodity  Number  on  tho  Commodity 
Control  List. 

(ii)  If  the  direct  product  *'  of  any 
technical  data  is  a  complete  plant  or  any 


«'  Effective  April  26, 1971,  Country  Group  W  no 
longer  included  Romania.  Assurances  executed 
prior  to  April  26, 1971,  and  referring  lo  Country 
Group  W  continue  to  apply  to  Romania  as  well  as 
Poland.  Effective  fune  2, 1980,  Hungary  was  added 
to  Country  Group  W,  which  at  that  time  included 
only  Poland.  Assurances  executed  prior  lo  June  2. 
1980.  and  referring  to  Country  Croup  Y  continue  lo 
apply  to  Hiingary.  Assurances  executed  on  or  after 
June  2, 1980  and  referring  to  Country  Group  W  apply 
lo  Hungary  as  well  as  Poland. 

"  The  term  "direct  product"  as  used  in  this 
sf<ntence  and  in  this  context  only,  is  defined  to 
mean  the  immediate  product  (including  processes 
and  services)  produced  directly  by  use  of  the 
technical  data. 

"  The  terra  "direct  product."  as  used  in  this 
sentence  and  in  this  context  only,  is  defmed  to 
mean  the  immediate  product  (including  processes 
and  services)  produced  directly  by  use  of  the 
technical  data. 


major  component  of  a  plant  that  is 
capable  of  producing  a  commodity 
identified  by  the  symbol  "W"  in  the 
paragraph  of  any  entry  on  the 
Commodity  Control  List  titled 
"Validated  License  Required"  or 
appears  in  the  U.S.  Munitions  List,  a 
written  assurance  by  the  person  who  is 
or  will  be  in  control  of  the  distribution  of 
the  products  of  the  plant  (whether  or  not 
such  person  is  the  importer)  shall  be 
obtained  by  the  U.S.  exporter  (via  the 
foreign  importer),  stating  that,  unless 
prior  authorization  is  obtained  from  the 
Office  of  Export  Licensing,  such  person 
will  not  knowingly: 

(A)  Reexport,  directly  or  indirectly,  to 
Country  Group  Q.  S,  W,  «»  Y,  Z,  or 
Afghanistan  or  the  People's  Republic  of 
China,  the  technical  data  relating  to  the 
plant  or  the  major  component  of  a  plant; 

(B)  Export,  directly  or  indirectly,  to 
Country  Group  Z  the  plant  or  the  major 
component  of  a  plant  (depending  upon 
which  is  the  direct  product  *'  of  the 
technical  data)  or  any  product  of  such 
plant  or  of  such  major  component  if  such 
product  of  the  plant  is  identified  by  the 
symbol  "W"  in  the  paragraph  of  any 
entry  on  the  Commodity  Control  List 
titled  "Validated  License  Requirement" 
or  appears  in  the  U.S.  Munitions  List;  or 

(C)  Export,  directly  or  indirectly,  to 
Country  Group  Q.  S.  W.  «•  Y.  or 
Afghanistan  or  the  People's  Republic  of 
China,  the  plant  or  the  major  component 
of  a  plant  (depending  upon  which  is  the 
direct  product  of  the  technical  data),  or 
any  product  of  such  plant  or  of  such 
major  component,  if  such  product  is 
identified  by  the  code  letter  "A" 
following  the  Export  Control  Commodity 
Number  on  the  Commodity  Control  List, 
or  appears  in  the  U.S.  Munitions  List. 

Note:  Effective  April  1, 1964  §  779.4(f)(2)(ii) 
(B)  and  (C)  required  certain  written 
assurances  relating  to  the  disposition  of  the 
products  of  a  complete  plant  or  major 
component  of  a  plant  which  is  the  direct 
product  of  unpublished  technical  data  of  U.S. 
origin  exported  under  General  License  GTDR 

Except  as  to  commodities  identifled  by  the 
code  letter  "A"  following  the  Export  Control 
Commodity  Number  on  the  Commodity 
Control  List,  and  items  on  the  U.S.  Munitions 
List  the  elective  date  of  the  written 
assurance  requirements  for  plant  products  as 
a  condition  of  using  General  License  GTDR 
for  export  of  this  type  of  technical  data  is 
hereby  deferred  until  further  notice,  subject 
to  the  following  limitations: 

1.  The  exporter  shall,  at  least  two  weeks 
before  the  initial  export  of  the  technical  data 
notify  the  Office  of  Export  Licensing,  by 
letter,  of  the  facts  required  to  be  disclosed  in 
an  application  for  a  validated  export  license 
covering  such  technical  data:  and 

2.  The  exporter  shall  obtain  from  the 
person  who  is  or  will  be  in  control  of  the 
distribution  of  the  products  of  the  plant 
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(whether  or  not  such  person  is  the  importer)  a 
written  commitment  that  he  will  notify  the 
U.S.  Government  directly  or  through  the 
exporter,  whenever  he  enters  into 
negotiations  to  export  any  product  of  the 
plant  to  any  destination  covered  by 
§  779.4(f)(2)(ii)fB)  of  this  part,  when  such 
product  is  not  identified  by  the  code  letter 
"A"  following  the  Export  Control  Commodity 
Number  on  the  Commodity  Control  List  and 
requires  a  validated  license  for  export  to 
Country  Croup  W  by  the  information  set 
forth  in  the  applicable  CCL  entry  in  the 
paragraph  titled  "Validated  License 
Required."  The  notification  should  state  the 
product,  quantity,  country  of  destination,  and 
the  estimated  date  of  shipment. 

Moreover,  during  the  period  of  deferment, 
the  remaining  written  assurance 
requirements  of  |  779.4(f](2)(ii)  (B)  and  (C)  as 
to  plant  products  that  are  identified  by  the 
code  letter  "A"  following  the  Elxport  Control 
Commodity  Number  on  the  Commodity 
Control  List,  or  are  on  the  U.S.  Munitions  List, 
will  be  waived  if  the  plant  is  located  in  one  of 
the  following  COCOM  countries:  Australia. 
Belgium.  Canada.  Denmark,  the  Federal 
Republic  of  Germany.  France.  Greece.  Italy, 
[apan.  Luxembourg.  The  Netherlands. 
Norway.  Portugal.  Spain.  Turkey,  and  the 
United  Kingdom.  This  deferment  applies  to 
exports  of  technical  data  pursuant  to  any 
type  of  contract  or  arrangement,  including 
licensing  agreements,  regardless  of  whether 
entered  into  before  or  after  April  1. 1964. 

(iii)  The  required  assurance  may  be  in 
the  form  of  a  letter  or  other  written 
communication  from  the  importer  or,  if 
applicable,  the  person  in  control  of  the 
distribution  of  the  products  of  a  plant:  or 
the  assurance  may  be  incorporated  into 
a  licensing  agreement  which  restricts 
disclosure  of  the  technical  data  to  use 
only  in  authorized  destinations,  and 
prohibits  shipment  of  the  direct 
product  *♦  thereof  by  the  licensee  to  any 
unauthorized  destination.  An  assurance 
included  in  a  licensing  agreement  will 
be  acceptable  for  all  exports  made 
during  the  life  of  the  agreement.  If  such 
assurance  is  not  received,  this  general 
license  is  not  applicable  and  a  validated 
export  license  is  required.  An 
application  for  such  validated  license 
shall  include  an  explanatory  statement 
setting  forth  the  reasons  why  such 
assurance  cannot  be  obtained. 

(iv)  In  addition,  this  general  license  is 
not  applicable  to  any  export  of  technical 
data  of  the  kind  described  in  paragraph 
(0(2)  of  this  section  if.  at  the  time  of 
export  of  the  technical  data  from  the 
United  States,  the  exporter  knows  or 
has  reason  to  believe  that  the  direct 
product  **  to  be  manufactured  abroad 
by  use  of  the  technical  data  is  intended 


»♦  The  term  "direct  product."  as  used  in  this 
sentence  and  in  this  context  only,  is  deHned  to 
mean  the  immediate  product  (including  processes 
and  servicet)  produced  directly  by  use  of  the 
technical  data. 


to  be  exported  directly  or  indirectly  to 
any  unauthorized  destination. 

(v)  The  limitations  set  forth  in 
paragraph  (f)(2)  of  this  section  do  not 
apply  to  the  export  of: 

(A)  Technical  data  included  in  an 
application  for  the  foreign  filing  of  a 
patent  provided  such  foreign  filing  of  a 
patent  application  is  in  accordance  with 
the  regulations  of  the  U.S.  Patent  Office: 

(B)  Technical  data  supporting  a  price 
quotation  as  described  in  paragraph 
(b)(2)  above;  and 

(C)  Technical  data  relating  to  those 
commodities  listed  in  a  Supplement  to 
Part  377  as  being  under  short  supply 
control. 

Note:  A  written  assurance  is  not  required 
for  the  export  under  this  General  License 
GTDR  of  any  technical  data  which  do  not  fall 
within  the  description  set  forth  in  paragraph 
(f)  (1)  or  (2)  above. 
•         *         •         •         « 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  4 

Appearances  in  Commission 
Proceedings;  Foreign-Qualified  Legal 
Representatives 

agency:  Federal  Trade  Commission 
(FTC). 

ACTION:  Interim  final  rule;  request  for 
comments. 

summary:  The  FIC  is  amending  Rule  of 
Practice  4.1  governing  appearances  in 
Commission  proceedings.  Under  the 
rule,  only  attorneys  licensed  to  practice 
in  the  United  States  have  been  eligible 
to  appear  and  participate  as 
representatives  in  such  proceedings.  The 
revised  rule  permits  certain  foreign- 
qualified  attorneys  to  make  such 
appearances  as  welL 

DATES:  These  interim  rule  amendments 
are  effective  on  September  27, 1991.  The 
Commission  will  accept  comments 
received  on  or  before  October  28, 1991. 
and  may,  in  its  discretion,  re-evaluate  its 
amendments  in  light  of  those  comments. 

ADDRESSES:  Forward  comments  to 
Office  of  the  Secretary.  FTC,  6th  Street 
&  Pennsylvania  Avenue  NW., 
Washington.  DC  20580.  Comments  will 
be  placed  on  the  public  record  and  made 
available  for  public  inspection  during 
regular  Commission  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  A.  Rittner.  Attorney.  Office  of 
the  General  Counsel  (OGC),  FTC,  6th 
Street  &  Pennsylvania  Avenue  NW.. 
Washington.  DC  20580.  (202)  326-2498. 


SUPPLEMENTARY  INFORMATION:  The  FTC 
is  amending  §  4.1  of  its  Rules  of  Practice, 
16  CFR  4.1.  to  permit  appearances  in 
FTC  proceedings  by  persons  who  are 
qualified  to  practice  law  in  a  European 
Community  (EC)  Member  State  and 
authorized  to  practice  before  The 
Commission  of  the  European 
Communities  ("EC  Commission").  Such 
individuals  ("EC  attorneys"),  unless  also 
admitted  to  practice  in  the  United 
States,  have  been  barred  by  Rule  4.1 
from  appearing  on  behalf  of  other 
parties  in  FTC  proceedings,  even  though 
U.S.  attorneys  have  generally  been 
permitted  to  make  such  appearances  in 
EC  Commission  proceedings.  See  EC 
Commission  Regulation  No.  99/63/EC. 
art  9. 1  2  (July  25, 1963)  ("other  qualified 
persons"). 

Rule  4.1,  as  amended,  permits  a 
foreign  attorney  to  participate  and 
represent  clients  in  FTC  proceedings,  so 
long  as  he  or  she  is  qualified  to  practice 
law  in  an  EC  Member  State  and 
authorized  to  participate  as  a  legal 
representative  before  the  EC 
Commission.  As  an  administrative 
matter,  the  Commission  will  also  require 
all  attorneys  (whether  U.S.-admitted  or 
EC-qualified)  to  certify  in  their  written 
notice  of  appearance  that  they  are  in 
good  standing  in  the  jurisdiction(s) 
where  they  are  admitted  or  qualified  to 
practice  law. 

Pursuant  to  the  Regulatory  Flexibility 
Act  at  5  U.S.C.  605(b),  the  FTC  certifies 
that  the  interim  rule  amendment  will 
not,  if  adopted,  have  a  significant  impact 
on  a  substantial  number  of  small 
entities,  because  the  amendment  applies 
only  to  individuals,  and  individuals  are 
not  "small  entities"  within  the  meaning 
of  the  Regulatory  Flexibility  Act. 

The  Commission  further  certifies  that 
the  rule  amendment  has  been  reviewed 
under  Executive  Order  No.  12291,  and 
has  been  determined  not  to  be  a  "major 
rule."  since  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  result  in  major  cost  increases  or 
prices,  or  have  significant  adverse 
effects  on  competition  or  otherwise. 

Since  the  amendments  relate  solely  to 
rules  of  agency  practice,  they  are  not 
subject  to  the  notice-and-comment 
requirements  of  the  Administrative 
Procedure  Act.  See  5  U.S.C.  552(b)(A). 

List  of  Subjects  in  16  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  Information. 
Privacy,  Sunshine  Act. 

In  consideration  of  the  foregoing,  the 
FTC  amends  title  16.  chapter  I. 
subchapter  A  of  the  Code  of  Federal 
Regulations,  as  follows: 


UMI 


II 
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PART  4— MISCELLANEOUS  RULES 

1.  The  authority  for  part  4  continues  to 
read  as  foUows: 

Authority:  Sec.  6.  38  Stat.  721;  15  U.S.C.  46. 

2.  Section  4.1  is  amended  by  revising 
paragraphs  (a),  (d).  and  (e)(1)  to  read  as 
follows: 

I 
§  4.1    Appearances. 

(a)  Qualifications— [1)  Attorneys,  [i] 
U.S.-admitted.  Members  of  the  bar  of  a 
Federal  court  or  of  the.highest  court  of 
any  State  or  Territory  of  the  United 
States  are  eligible  to  practice  before  the 
Commission. 

(ii)  European  Community  (EC)- 
qualified.  Persons  who  are  qualified  to 
practice  law  in  a  Member  State  of  the 
European  Community  and  authorized  to 
practice  before  The  Commission  of  the 
European  Communities  in  accordance 
with  Regulation  No.  99/63/EEC  are 
eligible  to  practice  before  the 
Commission. 

(iii)  Any  attorney  desiring  to  appear 
before  the  Commission  or  an 
Administrative  Law  Judge  may  be 
required  to  show  to  the  satisfaction  of 
the  Commission  or  the  Administrative 
Law  Judge  his  or  her  acceptability  to  act 
in  that  capacity. 

(2)  Others,  [i]  Any  individual  or 
member  of  a  partnership  involved  in  any 
proceeding  or  investigation  may  appear 
on  behalf  or  himself  or  of  such 
partnership  upon  adequate 
identification.  A  corporation  or 
association  may  be  represented  by  a 
bona  fide  officer  thereof  upon  a  showing 
of  adequate  authorization. 

(ii)  At  the  request  ofxounsel 
representing  any  party  in  an 
adjudicative  proceeding,  the 
Administrative  Law  Judge  may  permit 
an  expert  witness  to  conduct  all  or  a 
portion  of  the  cross-examination  of  such 
witness. 
•        ••'•• 

(d)  Notice  of  appearance.  Any 
attorney  desiring  to  appear  before  the 
Commission  or  an  Administrative  Law 
Judge  on  behalf  of  a  person  or  party 
shall  file  with  the  Secretary  of  the 
Commission  a  written  notice  of 
appearance,  stating  the  basis  for 
eligibility  under  this  section  and 
including  the  attorney's  jurisdiction  of 
admission/qualification,  attorney 
identification  number,  if  appHcable,  and 
a  statement  by  the  appearing  attorney 
attesting  to  his/her  good  standing  within 
the  legal  profession.  No  other 
application  shall  be  required  for 
admission  to  practice,  and  no  register  of 
attorneys  will  be  maintained. 

(e)  Standards  of  conduct;  disbarment. 
(1)  All  attorneys  practicing  before  the 


Commission  shall  conform  to  the 
standards  of  ethical  conduct  required  by 
the  bars  of  which  the  attorneys  are 
members. 
(2)  •  •  * 


By  direction  of  the  Commission. 
DoaaM  S.  CUik. 
Secretary. 
|FR  Doc.  91-23346  Filed  9-26-91;  8:45  am] 

BILUNG  CODE  (TSO-OI-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Reloadable  Tut>e  Aerial  Shell 
Fireworks  Devices;  Confirmation  ot 
Final  Rule 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Confirmation  of  final  rule. 

SUMMARY:  The  Commission  announces 
that  no  objections  have  been  filed 
within  the  statutory  period  to  its  final 
rule  of  August  9, 1991.  amending  its 
fireworks  regulations  to  ban  reloadable 
tube  aerial  shell  fireworks  devices  with 
shells  larger  than  1.75  inches  in  outer 
diameter.  In  this  document,  the 
Commission  confirms  the  final  rule. 

DATES:  The  effective  date  of  the  rule 
declaring  reloadable  lube  aerial  shell 
fireworks  devices  with  shells  larger  than 
1.75  inches  in  outer  diameter  to  be 
banned  hazardous  substances  is 
October  8, 1991.  The  rule  is  applicable  to 
reloadable  shells  that  are  imported  on  or 
after  that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Rogers.  Office  of  Compliance  and 
Enforcement,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207; 
telephone  (301)  492-6400. 

SUPPl^MENTARY  INFORMATION:  On 

August  9. 1991.  the  Commission 
published  in  the  Federal  Register,  56  FR 
37831.  a  final  regulation  pursuant  to 
section  2(q)(l)(B)  of  the  Federal 
Hazardous  Substances  Act  ( "FHSA") 
which  amended  the  Commission's 
fireworks  regulations  to  ban  reloadable 
tube  aerial  shell  fireworks  devices 
("reloadable  shell  devices")  with  shells 
larger  than  1.75  inches  in  outer 
diameter.' 


*  The  Commission  voted  to  issue  the  final  rule  by 
a  2-1  vote,  with  Commissioner  Carol  G.  Dawson 
voting  against  the  rule.  Accordingly.  CommiMioner 
Dawson  abstained  from  voting  on  this  confirmation 
notice. 


The  August  9. 1991.  banning  regulation 
also  provided,  as  required  under  section 
2(q)(l){B)  of  the  FHSA.  that  the 
procedures  of  section  701(e)  ofthe  Food. 
Drug,  and  Cosmetic  Act  would  govern 
this  proceeding.  Thus,  adversely 
affected  persons  could  file  objections 
and  requests  for  a  public  hearing  within 
30  days  of  publication  of  the  final  rule. 
The  filing  of  objections  would  have 
served  to  stay  the  effective  date  of  the 
rule. 

The  last  day  for  filing  objections  was 
September  9. 1991.  Because  no 
objections  have  been  filed  within  the 
statutory  period,  no  provision  of  the  rule 
has  been  stayed  and  the  Commission  is 
confirming  October  8, 1991.  as  the 
effective  date  of  the  final  rule  banning 
reloadable  shell  devices  with  shells 
larger  than  1.75  inches  in  outer  diameter. 

Dated;  September  23. 1991. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 

Commission. 

[FR  Doc.  91-23371  Filed  9-26-91;  8:45  am] 

BtUJNG  COOC  e3S6-0t-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  55 

(T.D.ATF-314;81-K23) 
Commerce  in  Explosives 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

ACTION:  Final  rule  (Treasury  Decision). 

summary:  ATF  is  amending  regulations 
in  27  CFR  part  55  to  rehax  the  licensing 
requirements  for  on-site  manufacturers 
of  small  quantities  of  theatrical  Hash 
powder.  Current  regulations  require  that 
such  manufacturers  be  licensed  in  each 
ATF  region  in  the  United  States  where 
they  intend  to  engage  in  business.  The 
amended  regulations  will  allow  such  on- 
site  manufacturers  to  operate  nationally 
on  one  license  issued  to  their  principal 
place  of  business.  Also,  the  amended 
regulations  will  clarify  the  definition  of 
fiash  powder. 

EFFECTIVE  DATE:  September  27. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Linda  Deel.  ATF  Specialist.  Firearms 
and  Explosives  Operations  Branch. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  650  Massachusetts  Avenue. 
NW..  Washington.  DC  20226.  ((202)  535- 
6024). 
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SUPPLEMENTARY  INFORMATION: 
Background 

Under  18  U.S.C.  842(a)(1)  it  is 
unlawful  for  any  person  to  engage  in  the 
business  of  importing,  manufacturing,  or 
dealing  in  explosive  materials  without  a 
license  issued  under  18  U.S.C.  chapter 
40.  Section  55.41(b),  title  27.  CFR. 
provides  that  a  separate  license  must  be 
obtained  for  each  business  premises  at 
which  the  applicant  intends  to 
manufacture,  import,  or  distribute 
explosive  materials,  except  for 
manufacturers  with  respect  to  on-site 
manufacturing  within  the  same  ATP 
region. 

Flash  powder  is  an  explosive  material, 
manufacturers  of  which  must  be 
licensed.  Theatrical  flash  powder  is 
manufactured  on-site  from  small 
quantities  of  commercially 
manufactured,  premeasured  mixtures  for 
use  in  theatrical  shows,  stage  plays, 
band  concerts,  magic  acts,  thrill  shows, 
and  clown  acts  in  circuses.  ATF 
believes  that  requiring  such 
manufacturers  to  be  licensed  in  each 
region  in  which  they  conduct  business  is 
no  longer  necessary.  Accordingly,  ATF 
is  issuing  a  final  rule  amending  the 
regulations  in  27  CFR  part  55  to  require 
only  one  license  for  these  manufacturers 
which  would  be  issued  to  the  applicant's 
principal  place  of  business  and  valid  for 
use  in  any  State. 

The  single  license  provided  in  the 
regulation  for  theatrical  flash  powder  is 
limited  to  theatrical  flash  powder 
commercially  manufactured  in 
premeasured  kits  not  exceeding  1  ounce 
aiid  which  are  mixed  immediately  prior 
to  use.  Accordingly,  manufacturers  who 
produce  theatrical  flash  powder  other 
than  with  the  commercially 
manufactured  kits  are  not  eligible  for  the 
relaxed  licensing  requirements 
established  by  this  final  rule.  Pursuant 
to  18  U.S.C.  843(g),  on-site 
manufacturers  of  theatrical  flash 
powder  are  required  to  post  their  license 
on  the  premises  covered  by  the  license. 
Since  this  rule  will  allow  such  on-site 
manufacturers  to  operate  on  one  license 
in  any  State,  this  license  must  be  posted 
at  each  site  where  the  theatrical  flash 
powder  is  mixed  and  used. 

For  purposes  of  clarification,  the  final 
rule  also  amends  the  definition  of  flash 
powder  in  S  55.11.  The  amended 
definition  will  provide  a  more  accurate 
description  of  the  term. 

Additionally,  this  final  rule  corrects 
the  authority  citation  currently 
appearing  in  27  CFR  part  55. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  Executive  Order  12291  and  a 


regulatory  impact  analysis  is  not 
required  because  it  will  not  have  an 
annual  eH'ect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets. 

Administrative  Procedure  Act 

Because  this  Treasury  Decision 
merely  simplifies  the  licensing 
requirements  for  on-site  manufacturers 
of  theatrical  flash  powder  and  clarifies 
the  definition  of  flash  powder,  it  is  found 
to  be  unnecessary  to  issue  this  Treasury 
Decision  with  notice  and  public 
procedure  thereon  under  5  U.S.C.  553(b) 
or  subject  to  the  effective  date  limitation 
in  5  U.S.C.  553(d). 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable  to  this  final  rule  because 
the  agency  was  not  required  to  publish  a 
general  notice  of  proposed  rulemaking 
under  5  U.S.C.  553  or  any  other  law. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  44  U.S.C.  chapter  35.  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  there  are  no  reporting  or 
recordkeeping  requirements. 

Drafting  Information 

The  principal  author  of  this  Treasury 
Decision  is  Linda  Deel.  ATF  Specialist. 
Firearms  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

Lists  of  Subjects  in  27  CFR  Part  55 

Administrative  practice  and 
procedure.  Authority  delegations. 
Custom.s  duties  and  inspection. 
Explosives.  Hazardous  materials. 
Imports,  Penalties,  Reporting  and 
Recordkeeping  requirements.  Safety, 
Security  measures.  Seizures  and 
forfeitures.  Transportation,  and 
Warehouses. 

Authority  and  Issuance 

27  CFR  Part  55.  Commerce  in 
Explosives,  is  amended  as  follows: 


PART  55— COMMERCE  IN 
EXPLOSIVES 

Paragraph  1.  The  authority  citation  for 
27  CFR  part  55  is  amended  to  read  a<» 
follows: 

Authority:  18  U.S.C.  647. 

Par.  2.  Section  55.11  is  amended  by 
revising  the  definition  of  Flash  powder 
to  read  as  follows: 

§  S5.1 1    Meaning  of  terms. 

***** 

Flash  powder.  An  explosive  material 
intended  to  produce  an  audible  report 
and  a  flash  of  light  when  ignited  which 
includes  but  is  not  limited  to  oxidizers 
such  as  potassium  chlorate  or  potassium 
perchlorate.  and  fuels  such  as  sulfur  or 
aluminum  powder. 
***** 

Par.  3.  Section  55.11  is  amended  by 
adding  the  following  definition  of 
Theatrical  flash  powder  after  the 
definition  of  State  of  residence  to  read 
as  follows: 

§  55. 11    Meaning  of  terms. 

***** 

Theatrical  flash  powder.  Flash 
powder  commercially  manufactured  in 
premeasured  kits  not  exceeding  1  ounce 
and  mixed  immediately  prior  to  use  and 
intended  for  use  in  theatrical  shows, 
stage  plays,  band  concerts,  magic  acts, 
thrill  shows,  and  clown  acts  in  circuses. 
***** 

Par.  4.  Section  55.41  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  by  adding  a  new  paragraph  (b)(4]  to 
read  as  follows: 

§  55.41    General. 

***** 

(b)  Each  person  intending  to  engage  in 
business  as  an  explosive  materials 
importer,  manufacturer,  or  dealer  shall 
file  an  application,  with  the  required  fee 
(see  §  55.42),  with  ATF  in  accordance 
with  the  instructions  on  the  form  (see 
§  55.45).  A  license  shall,  subject  to  law, 
entitle  the  licensee  to  transport,  ship, 
and  receive  explosive  materials  in 
interstate  or  foreign  commerce,  and  to 
engage  in  the  business  specified  by  the 
license,  at  the  location  described  on  the 
license.  A  separate  license  must  be 
obtained  for  each  business  premises  at 
which  the  applicant  is  to  manufacture, 
import,  or  distribute  explosive  materials 
except  under  the  following 
circumstances: 
***** 

(4)  A  separate  license  shall  not  be 
required  of  licensed  manufacturers  with 
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respect  to  theii  on-site  manufacture  of 
theatrical  flash  [>owder. 
•        *        •        *        * 

Signed;  August  20. 1991. 
Stephen  E.  Higgins, 
Director. 

Approved:  September  S,  1991. 
Peter  K.  Nuaez. 

Assistant  Secretary  (Enforcement). 
[FR  Doc.  91-2330a  Filed  »-26-91:  8:45  am] 

BILUNO  CODE  4S10-31-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Procedural  Rules 

agency:  National  Labor  Relations 

Board 

action:  Final  rules. 

SUMMARr.  The  National  Labor  Relations 
Board  is  revising  in  several  respects  its 
rules  that  govern  the  filing  of  various 
papers  with  the  Board.  Under  the  new 
rules,  parties  to  Board  proceedings  will 
be  permitted  to  file  reply  briefs  in  cases 
pending  before  the  Board  in 
Washington.  DC.  The  intended  effect  of 
this  revision  is  to  provide  the  parties  to 
a  proceeding  pending  before  the  Board 
with  an  opportunity  to  narrow  the  issues 
in  dispute  and  thus  aid  in  the  decisional 
process.  The  revisions  also  will  permit 
certain  documents  in  unfair  labor 
practice  cases,  required  to  be  filed  by  a 
certain  date,  to  be  filed  late  where  the 
reason  for  the  late  filing  constitutes 
"excusable  neglect"  and  provided  that 
no  undue  prejudice  would  result  from 
the  late  filing.  Further,  certain 
documents,  previously  required  to  be 
received  by  the  Board  by  a  specified  due 
date,  now  will  be  accepted  as  timely  if 
they  are  "postmarked"  at  least  one  day 
prior  to  the  due  date.  And,  the  phrase 
"postmarking"  is  redefined  to 
encompass  the  timely  deposit  of 
documents  with  a  delivery  serxice.  The 
intended  effect  of  these  revisions  is  to 
avoid  the  inequities  that  would  result 
from  rejecting  certain  documents  that 
arrive  late  through  no  fault  of  the  party 
filing  them.  On  the  other  hand,  the  rules 
now  make  clear  that  documents  not 
subject  to  the  "postmark  rule"  be  filed 
on  the  due  date  "before  the  official 
closing  time  of  the  receiving  office."  a 
requirement  that  the  Board  intends  to 
enforce  strictly.  Finally,  the  Board  is 
deleting  the  present  requirement  that 
requests  for  extensions  of  time  for  filing 
documents  be  submitted  three  days  in 
advance  of  the  document's  due  date  and 
is  replacing  it  with  a  requirement  that 


such  requests  for  extensions  be 

submitted  on  the  due  date  before  the 

official  closing  time  of  the  receiving 

o^ice. 

EFFECTIVE  DATE:  October  28. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

|ohn  C  Truesdale,  Executive  Secretary, 
1717  Pennsylvania  Avenue,  NW.,  room 
701.  Washington,  DC  20570,  telephone: 
(202)  254-9430. 
SUPPLEMENTARY  INFORMATION: 

Changes  to  Section  102.46 

The  National  Labor  Relations  Board 
has  concluded  that  permitting  parties  to 
file  reply  briefs  in  proceedings  pending 
before  the  Board  in  Washington,  DC, 
would  aid  in  the  decisional  process  by 
enabling  the  parties  to  narrow  the  issues 
in  dispute  more  than  is  possible  in  the 
other  briefs  or  documents  presently 
permitted  by  the  rules. 

Accordingly,  the  Board  is  revising 
§  102.46  of  its  rules  in  order  to  permit 
parties  to  file  reply  briefs  to  any 
answering  brief  presently  permitted 
under  paragraphs  (d)  or  (f)  of  §  102.46. 

The  tide  of  S  102.46  is  modified  to 
include  reference  to  the  fact  that  the 
section  now  covers  the  subject  of  reply 
briefs.  Paragraphs  (a)  through  (f)  are 
retained  without  modification,  except 
that  in  paragraphs  (a),  (d](3),  and  (f)(2), 
the  requirement  that  requests  for 
extensions  of  time  be  submitted  three 
days  in  advance  of  the  due  date  of  the 
underlying  document  is  deleted  to 
conform  the  rule  to  changes  in  §  102.111 
that  are  discussed  below.  Former 
paragraph  (h)  is  renumbered  to  become 
paragraph  (g)  and  is  otherwise  retained 
without  modification. 

Former  paragraph  (g)  of  §  102.46. 
which  is  renumbered  to  become 
paragraph  (h).  is  modified  to  set  forth 
fully  the  new  provision  allowing  for  the 
filing  of  reply  briefs.  It  provides  that 
reply  briefs  may  be  filed  within  14  days 
of  an  answering  brief  filed  pursuant  to 
paragraphs  (d)  or  (f)  of  S  102.46,  shall  be 
limited  to  matters  raised  in  the  brief  (o 
which  it  is  replying,  and  shall  not 
exceed  10  pages.  Further,  the  new 
paragraph  (h)  provides  that  no 
extensions  of  time  for  filing  reply  briefs 
shall  be  granted  nor  shall  permission  be 
granted  to  exceed  the  page  limitation, 
and  it  sets  forth  requirements  for  filing 
and  service  of  reply  briefs.  The 
remainder  of  the  new  paragraph  (h), 
setting  forth  a  requirement  that  no 
further  briefs  shall  be  filed  without 
permission  of  the  Board,  is  taken 
without  modification  from  the  former 
paragraph  (g)  of  §  102.46. 

Paragraph  (i)  of  S  102.46  is  retained 
without  modification.  Paragraph  (j)  of 
§  102.46,  dealing  in  part  with  page 


limitations  for  other  briefs,  is  modified 
to  make  clear  that  the  page  limitations 
on  reply  briefs  are  governed  exclusively 
by  the  provisions  of  the  new  paragraph 
(h).  Paragraph  (j)  is  retained  without 
modification  in  all  other  respects. 

Changes  to  Section  102.111  and  Related 
Changes 

At  present,  the  rules  of  the  National 
Labor  Relations  Board  make  no 
provision  for  late  filing  of  documents. 
The  Board  has  concluded  that  it  would 
be  appropriate  to  include  in  S  102.111  a 
formal  basis  for  accepting  certain  late- 
filed  documents  in  unfair  labor  practice 
cases.  This  provision  is  newly  added  as 
paragraph  (c)  of  §  102.111.  Documents 
not  covered  by  the  new  provision  may 
not  be  filed  after  the  time  when  they 
otherwise  would  be  due. 

The  only  documents  permitted  to  be 
filed  late  under  the  rule  are  motions 
exceptions,  answers  to  a  complaint  or  a 
backpay  specification,  and  briefs.  There 
is  no  provision  for  late  filing  of 
documents  in  Representation 
proceedings.  Therefore,  all  docunients  in 
Representation  cases  must  be  filed 
within  the  required  time  limits. 

Under  the  new  rule,  the  standard  for 
permitting  late  filings  of  documents  in 
unfair  labor  practice  cases  is  "excusable 
neglect"  a  standard  presently  found  in 
Fed.  R.  Civ.  P.  6  (b).  No  attempt  is  made 
to  define  the  myriad  situations  to  which 
the  rule  might  apply.  Rather,  this  is  a 
matter  that  is  to  be  left  to  determination 
on  a  case-by-case  basis.  The  provision 
applies  only  if  no  undue  prejudice  would 
result  from  the  late  fUing. 

The  Board  has  further  concluded  thai 
its  present  rules,  requiring  that 
representation  petitions  and  objections 
to  Board  representation  elections 
actually  be  received  by  the  due  date, 
have  resulted  in  documents  being 
rejected  as  untimely  even  in 
circumstances  in  which  the  parties  filing 
the  documents  have  acted  with  all  due 
diligence  in  attempting  to  meet  the  filing 
deadline.  As  noted  by  the  Board  in  John 
I.  Haas,  Inc..  301  NLRB  No.  45  (January 
24. 1991): 

Our  experience  has  shown — as  indeed  the 
facts  of  this  case  demonstrate — that  an 
objecting  party  acting  in  good  faith  and  with 
all  due  diligence  may  still  find  its  [election] 
objections  rejected  under  [the  present 
practice]  because  they  did  not  arrive  at  the 
Regional  Office  on  the  due  date. 

The  Board  is  revising  §  102.111  of  its 
rules  in  order  to  permit  representation 
petitions  and  objections  to  Board 
representation  elections,  previously 
required  to  be  actually  received  by  the 
Board  by  a  specified  due  date,  to  be 
accepted  as  timely  if  they  are 
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"postmarked"  at  least  one  day  prior  to 
the  due  date.  The  Board  also  is  defining 
the  phrase  "postmarking"  to  encompass 
timely  depositing  documents  with  a 
delivery  service  that  will  provide  a 
record  showing  that  the  document  was 
tendered  to  the  delivery  service  in 
sufficient  time  for  filing  by  the  due  date, 
but  in  no  event  any  later  than  the  day 
before  the  due  date. 

The  Board  also  is  revising  §  102.111  to 
emphasize  the  present  requirement  that 
documents  must  be  filed  by  the  "close  of 
business"  on  the  due  date.  In  the  past, 
some  offices  have  occasionally  accepted 
documents  after  the  actual  close  of 
business  if  someone  was  present  in  the 
office  after  hours  who  could  take 
possession  of  the  documents  tendered 
for  filing.  The  rule,  however,  requires 
that  documents  be  filed  "with  the  Board 
or  the  officer  or  agent  designated  to 
receive  such  matter  before  the  close  of 
business  of  the  last  day  of  the  time  limit 
*  *  *  ."  To  make  clear  that  this 
requirement  will  be  strictly  enforced,  the 
rule  is  being  reworded  to  provide  that 
documents  required  to  be  filed  by  a 
particular  date  are  due  "before  the 
official  closing  time  of  the  receiving 
office  on  the  last  day  of  the  time  limit." 
This  phrase  is  then  repeated  throughout 
the  rule  in  order  to  alert  parties  to  the 
Board's  intention  to  strictly  enforce  the 
requirement.  Of  course,  this  strict 
requirement  does  not  apply  to 
documents  that  are  timely 
"postmarked,"  as  that  word  is  now 
defined. 

Finally,  the  Board  has  decided  to 
dispense  with  the  present  requirement 
that  requests  for  extensions  of  time  for 
filing  documents  be  submitted  3  days  in 
advance  of  the  due  date  of  the 
document.  With  the  advent  of  word 
processors  and  guaranteed  overnight 
delivery  services,  it  has  become  much 
more  likely  that  the  reasons  why  a  filing 
deadline  might  be  missed  may  not  be 
k.nown  until  within  that  3-day  period 
(e.g..  last-minute  computer  failure). 
Accordinaly,  the  3-day  requirement  is 
being  deleted  in  the  several  places 
where  it  appears  and  is  being  replaced 
by  a  statement  in  §  102.111(b)  that  a 
request  for  an  extension  of  time  to  file  a 
document  be  submitted  on  the 
document's  due  date  "before  the  official 
closing  time  of  the  receiving  office." 
Nevertheless,  the  rule  provides  that 
requests  for  extensions  of  time  filed 
within  three  days  of  the  due  date  must 
be  grounded  upon  circumstances  not 
reasonably  foreseeable  in  advance. 

The  deletions  from  the  prior  rules  of 
the  requirement  that  requests  for 
extensions  of  time  be  filed  3  days  in 
advance  of  the  due  date  occur  in  the 


following  sections:  102.42;  102.46(a); 
102.46(d)(3);  102.46(f)(2);  102.48(d)(2); 
102.67(k)(3);  102.69(j)(3);  and  102.90. 

The  title  of  §  102.111  is  retained 
without  modification.  Paragraph  (a)  of 
§  102.111.  dealing  generally  with 
computation  of  time  for  filing  papers,  is 
modified  to  include  reference  to  the 
requirement  that  the  time  for  filing 
documents  is  "before  the  official  closing 
time  of  the  receiving  office  on  the  last 
day  of  the  time  limit."  Paragraph  (b)  of 
§  102.111  also  has  been  modified.  A 
sentence  has  been  added  defining 
"postmarking"  to  encompass  timely 
deposits  with  a  delivery  service.  The 
new  rule  also  deletes  the  requirement 
that  "Objections  to  elections  and 
revised  tallies"  and  "Petitions  filed 
pursuant  to  section  9(c)  of  the  Act 
[representation  petitions]"  actually  be 
received  on  or  before  the  close  of 
business  of  the  last  day  for  filing.  By 
deleting  this  requirement,  these 
documents  now  become  subject  to  the 
"postmark"  rule  generally  applicable  to 
most  documents.  The  requirement  that 
documents  be  filed  "before  the  official 
closing  time  of  the  receiving  office," 
already  set  forth  in  the  first  sentence  of 
S  102.111(b).  is  repeated  for  emphasis 
throughout  the  rule.  Finally,  the  new 
requirement  that  requests  for  extensions 
of  time  to  file  a  docimient  be  submitted 
before  the  document's  due  date  has  . 
been  added  to  this  Section,  as  has  the 
requirement  that  requests  for  extensions 
of  time  filed  "within  three  days  of  the 
due  date  must  be  grounded  on 
circumstances  not  reasonably 
foreseeable  in  advance." 

Paragraph  (c)  of  9  102.111  is  new.  It 
provides  that  certain  documents  in 
unfair  labor  practice  cases  may  be  filed 
late  where  the  reason  for  filing 
constitutes  "excusable  neglect," 
provided  that  no  imdue  prejudice  would 
result  from  the  late  filing.  It  further 
provides  that  a  party  seeking  to  file  a 
document  late  must  file,  along  with  the 
document,  a  motion  stating  the  grounds 
relied  upon  for  requesting  permission  to 
file  late,  along  with  an  affidavit  setting 
forth  the  specific  facts  relied  upon  in 
support  of  the  request.  Finally,  the  rule 
stays  the  time  for  responding  to  any 
untimely  filed  document  until  the  date  a 
ruling  issues  accepting  the  untimely 
document. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  the  NLRB  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

List  of  Subjects  in  29  CFR  Part  102 

Administrative  practice  and 
procedure.  Labor  management  relations. 


Accordingly.  29  CFR  part  102  is 
amended  as  follows: 

1.  The  authority  citation  for  29  CFR 
part  102  continues  to  read  as  follows: 

Authority:  Sec.  6,  National  Labor  Relations 
Act,  as  amended  (29  U.S.C.  151. 156).  Section 
102.117(c)  also  issued  under  Sec.  552(a)(4)(A) 
of  the  Freedom  of  Information  Act.  as 
amended  (5  U.S.C.  552(a)(4)(A)).  Sections 
102.143  through  102.155  also  issued  under  Sec. 
504(c)(1)  of  the  Equal  Access  to  Justice  Act, 
as  amended  (5  U.S.C.  504(c)(1)). 

2.  Section  102.42  is  revised  to  read  as 
follows: 

§  102.42    Filings  of  briefs  and  proposed 
findings  with  the  administrative  law  Judge 
and  oral  argument  at  the  hearing. 

Any  party  shall  be  entitled,  upon 
request,  to  a  reasonable  period  at  the 
close  of  the  hearing  for  oral  argument, 
which,  shall  be  included  in  the 
stenographic  report  of  the  hearing.  Any 
party  shall  be  entitled,  upon  request 
made  before  the  close  of  the  hearing,  to 
file  a  brief  or  proposed  findings  and 
conclusions,  or  both,  with  the 
administrative  law  judge,  who  may  fix  a 
reasonable  time  for  such  filing,  but  not 
in  excess  of  35  days  from  the  close  of 
the  hearing.  Requests  for  further 
extensions  of  time  shall  be  made  to  the 
chief  administrative  law  judge  in 
Washington,  DC.  to  the  deputy  chief 
judge  in  San  Francisco,  California,  to  the 
associate  chief  judge  in  New  York,  New 
York,  or  to  the  associate  chief  judge  in 
AUanta.  Georgia,  as  the  case  may  be. 
Notice  of  the  request  for  any  extension 
shall  be  immediately  served  on  all  other 
parties,  and  proof  of  service  shall  be 
furnished.  Three  copies  of  the  brief  or 
proposed  findings  and  conclusions  shall 
be  filed  with  the  administrative  law 
judge,  and  copies  shall  be  served  on  the 
other  parties,  and  a  statement  of  such 
service  shall  be  furnished. 

3.  Section  102.46  is  revised  to  read  as 
follows: 

§  102.46    Exceptions,  cross-exceptions, 
briefs,  answering  briefs;  time  for  filing; 
where  to  file;  service  on  the  parties; 
extension  of  time;  effect  of  failure  to 
include  matter  in  exceptions;  reply  briefs; 
oral  arguments. 

(a)  Within  28  days,  or  within  such 
further  period  as  the  Board  may  allow, 
from  the  date  of  the  service  of  the  order 
transferring  the  case  to  the  Board, 
pursuant  to  §  102.45,  any  party  may  (in 
accordance  with  section  10(c)  of  the  Act 
and  §§  102.111  and  102.112  of  these 
rules)  file  with  the  Board  in  Washington, 
DC,  exceptions  to  the  administrative 
law  judge's  decision  or  to  any  other  part 
of  the  record  or  proceedings  (including 
rulings  upon  all  motions  or  objections), 
together  with  a  brief  in  support  of  said 
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exceptions.  Any  party  may,  within  the 
same  period,  file  a  brief  in  support  of  the 
administrative  law  judge's  decision.  The 
filing  of  such  exceptions  and  briefs  is 
subject  to  the  provisions  of  paragraph  (j) 
of  this  section.  Requests  for  extension  of 
time  to  file  exceptions  or  briefs  shall  be 
in  writing  and  copies  thereof  shall  be 
served  promptly  on  the  other  parties. 

(b)(1)  Each  exception  (i)  shall  set  forth 
specifically  the  questions  of  procedure, 
fact,  law,  or  policy  to  which  exception  is 
taken;  (ii)  shall  identify  that  part  of  the 
administrative  law  judge's  decision  to 
which  objection  is  made;  (iii)  shall 
designate  by  precise  citation  of  page  the 
portions  of  the  record  relied  on;  and  (iv) 
shall  concisely  state  the  grounds  for  the 
exception.  If  a  supporting  brief  is  filed 
the  exceptions  document  shall  not 
contain  any  argument  or  citation  of 
authority  in  support  of  the  exceptions, 
but  such  matters  shall  be  set  forth  only 
in  the  brief.  If  no  supporting  brief  is  filed 
the  exceptions  document  shall  also 
include  the  citation  of  authorities  and 
argument  in  support  of  the  exceptions, 
in  which  event  the  exceptions  document 
shall  be  subject  to  the  50-page  limit  as 
for  briefs  set  forth  in  S  102.46(j). 

(2)  Any  exception  to  a  ruling,  finding, 
conclusion,  or  recommendation  which  is 
not  specifically  urged  shall  be  deemed 
to  have  been  waived.  Any  exception 
which  fails  to  comply  with  the  foregoing 
requirements  may  be  disregarded. 

(c)  Any  brief  in  support  of  exceptions 
shall  contain  no  matter  not  included 
within  the  scope  of  the  exceptions  and 
shall  contain,  in  the  order  indicated,  the 
following: 

(1)  A  clear  and  concise  statement  of 
the  case  containing  all  that  is  material  to 
the  consideration  of  the  questions 
presented. 

(2)  A  specification  of  the  questions 
involved  and  to  be  argued,  together  with 
a  reference  to  the  specific  exceptions  to 
which  they  relate. 

(3)  The  argument,  presenting  clearly 
the  points  of  fact  and  law  relied  on  in 
support  of  the  position  taken  on  each 
question,  with  specific  page  reference  to 
the  record  and  the  legal  or  other 
material  relied  on. 

(d)(1)  Within  14  days,  or  such  further 
period  as  the  Board  may  allow,  from  the 
last  date  on  which  exceptions  and  any 
supporting  brief  may  be  filed,  a  party 
opposing  the  exceptions  may  file  an 
answering  brief  to  the  exceptions,  in 
accordance  with  the  provisions  of 
paragraph  (j)  of  this  section. 

(2)  The  answering  brief  to  the 
exceptions  shall  be  limited  to  the 
questions  raised  in  the  exceptions  and 
in  the  brief  in  support  thereof.  It  shall 
present  clearly  the  points  of  fact  and 
law  relied  on  in  support  of  the  position 


taken  on  each  question.  Where 
exception  has  been  taken  to  a  factual 
finding  of  the  administrative  law  judge 
and  it  is  proposed  to  support  that 
finding,  the  answering  brief  should 
specify  those  pages  of  the  record  which, 
in  the  view  of  the  party  filing  the  brief, 
support  the  administrative  law  judge's 
finding. 

(3)  Requests  for  extension  of  time  to 
file  an  answering  brief  to  the  exceptions 
shall  be  in  writing  and  copies  thereof 
shall  be  served  promptly  on  the  other 
parties. 

(e)  Any  party  who  has  not  previously 
filed  exceptions  may,  within  14  days,  or 
such  further  period  as  the  Board  may 
allow,  from  the  last  date  on  which 
exceptions  and  any  supporting  brief 
may  be  filed,  file  cross-exceptions  to 
any  portion  of  the  administrative  law 
judge's  decision,  together  with  a 
supporting  brief,  in  accordance  with  the 
provisions  of  paragraphs  (b)  and  (j)  of 
this  section. 

(f)(1)  Within  14  days,  or  such  further 
period  as  the  Board  may  allow,  from  the 
last  date  on  which  cross-exceptions  and 
any  supporting  brief  may  be  filed,  any 
other  party  may  file  an  answering  brief 
to  such  cross-exceptions  in  accordance 
with  the  provisions  of  paragraphs  (c) 
and  (j)  of  this  section.  Such  answering 
brief  shall  be  limited  to  the  questions 
raised  in  the  cross-exceptions. 

(2)  Requests  for  extension  of  tim^  to 
file  cross-exceptions,  or  answering  brief 
to  cross-exceptions,  shall  be  in  writing 
and  copies  thereof  shall  be  served 
promptly  on  the  other  parties. 

(g)  No  matter  not  included  in 
exceptions  or  cross-exceptions  may 
thereafter  be  urged  before  the  Board,  or 
in  any  further  proceeding. 

(h)  Within  14  days  from  the  last  date 
on  which  an  answering  brief  may  be 
filed  pursuant  to  paragraph  (d)  or  (f)  of 
this  section,  any  party  may  file  a  reply 
brief  to  any  such  answering  brief.  Any 
reply  brief  filed  pursuant  to  this 
subsection  shall  be  limited  to  matters 
raised  in  the  brief  to  which  it  is  replying, 
and  shall  not  exceed  10  pages.  No 
extensions  of  time  shall  be  granted  for 
the  filing  of  reply  briefs,  nor  shall 
permission  be  granted  to  exceed  the  10 
page  length  limitation.  Eight  copies  of 
any  reply  brief  shall  be  filed  with  the 
Board,  copies  shall  be  served  on  the 
other  parties,  and  a  statement  of  such 
service  shall  be  furnished.  No  further 
briefs  shall  be  filed  except  by  special 
leave  of  the  Board.  Requests  for  such 
leave  shall  be  in  writing  and  copies 
thereof  shall  be  served  promptly  on  the 
other  parties. 

(i)  Should  any  party  desire  permission 
to  argue  orally  before  the  Board,  request 
therefor  must  be  made  in  writing  to  the 


Board  simultaneously  with  the 
statement  of  any  exceptions  or  cross- 
exceptions  filed  pursuant  to  the 
provisions  of  this  section  with  a 
statement  of  service  on  the  other  parties. 
The  Board  shall  notify  the  parties  of  the 
time  and  place  of  oral  argument,  if  such 
permission  is  granted.  Oral  arguments 
are  limited  to  30  minutes  for  each  party 
entitled  to  participate.  No  request  for 
additional  time  will  be  granted  unless 
timely  application  is  made  in  advance  of 
oral  argument. 

(j)  Exceptions  to  administrative  law 
judges'  decisions,  or  to  the  record,  and 
briefs  shall  be  printed  or  otherwise 
legibly  duplicated.  Carbon  copies  of 
typewritten  matter  will  not  be  accepted. 
Eight  copies  of  such  documents  shall  be 
filed  with  the  Board  in  Washington.  DC. 
and  copies  shall  also  be  served 
promptly  on  the  other  parties.  All 
documents  filed  pursuant  to  this  section 
shall  be  double  spaced  on  8V2  by  11- 
inch  paper.  Any  brief  filed  pursuant  to 
this  section  shall  not  be  combined  with 
any  other  brief,  and  except  for  reply 
briefs  whose  length  is  governed  by 
paragraph  (h)  of  this  section,  shall  not 
exceed  50  pages  in  length,  exclusive  of 
subject  index  and  table  of  cases  and 
other  authorities  cited,  unless 
permission  to  exceed  that  limit  is 
obtained  from  the  Board  by  motion, 
setting  forth  the  reasons  therefor,  filed 
not  less  than  10  days  prior  to  the  date 
the  brief  is  due.  Where  any  brief  filed 
pursuant  to  this  section  exceeds  20 
pages,  it  shall  contain  a  subject  index 
with  page  references  and  an 
alphabetical  table  of  cases  and  other 
authorities  cited. 

§102.48    [Afn«nd«d] 

4.  In  §  102.48.  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

«  4  •  *  • 

(d)      •      •      * 

(2)  Any  motion  pursuant  to  this 
section  shall  be  filed  within  28  days,  or. 
such  further  period  as  the  Board  may 
allow,  after  the  service  of  the  Board's 
decision  or  order,  except  that  a  motion 
for  leave  to  adduce  additional  evidence 
shall  be  filed  promptly  on  discovery  of 
such  evidence.  Copies  of  any  request  for 
an  extension  of  time  shall  be  served 
promptly  on  the  other  parties. 

•  •        •        •        • 

$102.67    [AnMfMted] 

5.  In  S  102.67.  paragraph  (k)(3)  is 
revised  to  read  as  follows: 

*  •        •        •        * 

(k)  *  *  • 

(3)  Requests  for  extensions  of  time  to 
file  requests  for  review,  statements  in 
opposition  to  a  request  for  review,  or 
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briefs,  as  permitted  by  this  section,  shall 
be  filed  with  the  Board  or  the  Regional 
Director,  as  the  case  may  be.  The  party 
filing  the  request  for  an  extension  of 
time  shall  serve  a  copy  thereof  on  the 
other  parties  and,  if  filed  with  the  Board, 
on  the  Regional  Director.  A  statement  of 
snch  service  shall  be  filed  with  the 
document. 

§102.69    [Amended] 

6.  In  §  102.69,  paragraph  lj)(3)  is 
revised  to  read  as  follows: 


UMI 


(j)  *  *  * 

(3)  Requests  for  extensions  of  time  to 
file  exceptions  to  a  report,  supporting 
briefs,  or  answering  briefs,  as  permitted 
by  this  section,  shall  be  filed  with  the 
Board  on  the  Regional  Director,  as  the 
case  may  be.  The  party  filing  the  request 
for  an  extension  of  time  shall  serve  a 
copy  thereof  on  the  other  parties  and.  if 
filed  with  the  Board,  or  the  Regional 
Director.  A  statement  of  such  service 
shall  be  filed  with  the  document. 

7.  Section  102.90  is  revised  to  read  as 
follows: 

§  102.90    Notice  of  filing  of  charge,  notice 
of  tiearing:  hearing;  proceedings  t>e1ore  the 
Board;  briefs;  determination  of  dispute. 

If  it  appears  to  the  Regional  Director 
that  the  charge  has  merit  and  the  parties 
to  the  dispute  have  not  submitted 
satisfactory  evidence  to  the  Regional 
Director  that  they  have  adjusted,  or 
have  agreed  upon  methods  for  the 
voluntary  adjustment  of.  the  dispute  out 
of  which  such  unfair  labor  practice  shall 
have  arisen,  he  shall  cause  to  be  served 
on  all  parties  to  such  dispute  a  notice  of 
hearing  under  section  10{k)  of  the  Act 
before  a  hearing  officer  at  a  time  and 
place  fixed  therein  which  shall  be  not 
less  than  10  days  after  service  of  the 
notice  of  the  filing  of  said  charge.  The 
notice  of  hearing  shall  contain  a  simple 
statement  of  the  issues  involved  in  such 
dispute.  Such  notice  shall  be  issued 
promptly,  and.  in  cases  in  which  it  is 
deemed  appropriate  to  seek  injunctive 
relief  pursuant  to  section  10(1)  of  the 
Act.  shall  normally  be  issued  within  5 
days  of  the  date  upon  which  injunctive 
relief  is  first  sought.  Hearings  shall  be 
conducted  by  a  hearing  officer,  and  the 
procedure  shall  conform,  insofar  as 
applicable,  to  the  procedure  set  forth  in 
§§  102.64  to  102.68.  inclusive.  Upon  the 
close  of  the  hearing,  the  proceeding  shall 
be  transferred  to  the  Board  and  the 
Board  shall  proceed  either  forthwith 
upon  the  record,  or  after  oral  argument, 
or  the  submission  of  briefs,  or  further 
hearing,  to  determine  the  dispute  or 
make  other  disposition  of  the  matter. 
Should  any  party  desire  to  file  a  brief 
with  the  Board,  eight  copies  thereof 


shall  be  filed  with  the  Board  in 
Washington,  DC,  within  7  days  after  the 
close  of  the  hearing:  Provided,  however. 
That  in  cases  involving  the  national 
defense  and  so  designated  in  the  notice 
of  hearing  no  briefs  shall  be  filed,  and 
the  parties,  after  the  close  of  the 
evidence,  may  argue  orally  upon  the 
record  their  respective  contentions  and 
positions:  Provided  further.  That,  in 
cases  involving  the  national  defense, 
upon  application  for  leave  to  file  briefs 
expeditiously  made  to  the  Board  in 
Washington.  DC,  after  the  close  of  the 
bearing,  the  Board  may  for  good  cause 
shown  grant  such  leave  and  thereupon 
specify  the  time  for  filing.  Immediately 
upon  such  filing,  a  copy  shall  be  served 
on  the  other  parties.  Such  brief  shall  be 
printed  or  otherwise  legibly  duplicated: 
Provided,  however,  That  carbon  copies 
of  typewritten  matter  shall  not  be  filed 
and  if  submitted  will  not  be  accepted. 
Requests  for  extension  of  time  in  which 
to  file  a  brief  under  authority  of  this 
section  shall  be  in  writing  with  copies 
thereof  served  on  the  other  parties.  No 
reply  brief  may  be  filed  except  upon 
special  leave  of  the  Board. 

a  Section  102.111  is  revised  to  read  as 
follows: 

§  102.1 1 1    Thne  computation. 

(a)  In  computing  any  period  of  time 
prescribed  or  allowed  by  these  rules,  the 
day  of  the  act.  event,  or  default  after 
which  the  designated  period  of  time 
begins  to  run  is  not  to  be  included.  The 
last  day  of  the  period  so  computed  is  to 
be  included,  unless  it  is  a  Saturday, 
Sunday,  or  a  legal  holiday,  in  which 
event  the  period  runs  until  the  official 
closing  time  of  the  receiving  office  on 
the  next  Agency  business  day.  When  the 
period  of  time  prescribed  or  allowed  is 
less  than  7  days,  intermediate 
Satuj'days,  Sundays,  and  holidays  shall 
be  excluded  in  the  computation. 

(b)  When  the  Act  or  any  of  these  rules 
require  the  Hling  of  a  motion,  brief, 
exception,  or  other  paper  in  any 
proceeding,  such  document  must  be 
received  by  the  Board  or  the  oRicer  or 
agent  desi^ated  to  receive  such  matter 
before  the  official  closing  time  of  the 
receiving  office  on  the  last  day  of  the 
time  limit,  if  any,  for  such  filing  or 
extension  of  time  that  may  have  been 
granted.  A  request  for  an  extension  of 
time  to  file  a  dociunent  shall  be  filed  no 
later  than  the  official  closing  time  of  the 
receiving  office  on  the  date  on  which  the 
document  is  due.  Requests  for 
extensions  of  time  filed  within  three 
days  of  the  due  date  must  be  grounded 
upon  circumstances  not  reasonably 
foreseeable  in  advance.  In  construing 
this  section  of  the  rules,  the  Board  will 
accept  as  timely  filed  any  document 


which  is  hand  delivered  to  the  Board  on 
or  before  the  official  closing  time  of  the 
receiving  office  on  the  due  date  or 
postmarked  on  the  day  before  (or  eariier 
than)  the  due  date;  documents  which  are 
postmarked  on  or  after  the  due  date  are 
untimely.  "Postmarking"  shall  include 
timely  depositing  the  document  with  a 
delivery  service  that  will  provide  a 
record  showing  that  the  document  was 
tendered  to  the  delivery  service  in 
sufficient  time  for  delivery  by  the  due 
date,  but  in  no  event  later  than  the  day 
before  the  due  date.  Provided,  however, 
the  following  documents  must  be 
received  on  or  before  the  official  closing 
time  of  the  receiving  office  on  the  last 
day  for  filing: 

(1)  Charges  filed  pursuant  to  section 
10(b)  of  the  Act  (see  also  S  102.14). 

(2)  Applications  for  awards  and  fees 
and  other  expenses  under  the  Equal  . 
Access  to  Justice  Act. 

(3)  Petitions  to  revoke  subpoenas. 

(4)  Requests  for  extensions  of  time  to 
file  any  document  for  which  such  an 
extension  may  be  granted. 

(c)  In  unfair  labor  practice 
proceedings,  motions,  exceptions, 
answers  to  a  complaint  or  a  backpay 
specification,  and  briefs  may  be  filed 
within  a  reasonable  time  after  the  time 
prescribed  by  these  rules  only  upon 
good  cause  shown  based  on  excusable 
neglect  and  when  no  undue  prejudice 
would  result.  A  party  seeking  to  file 
snch  motions,  exceptions,  answers,  or 
briefs  beyond  the  time  prescribed  by 
these  rules  shall  file,  along  with  the 
document,  a  motion  that  states  the 
grounds  relied  on  for  requesting 
permission  to  file  untimely.  The  specific 
facts  relied  on  to  support  the  motion 
shall  be  set  forth  in  affidavit  form  and 
sworn  to  by  individuals  with  personal 
knowledge  of  the  facts.  The  time  for 
filing  any  document  responding  to  the 
untimely  doctmient  shall  not  commence 
until  the  date  a  ruling  issues  accepting 
the  untimely  document.  In  addition. 
cross-exceptions  shall  be  due  within  14 
days,  or  such  further  period  as  the  Board 
may  allow,  from  the  date  a  ruling  issues 
accepting  untimely  filed  exceptions. 

Dated.  Washington,  IXI,  September  19, 
1991. 

By  direction  of  the  Board. 
John  C  Truesdale, 

Executive  Secretary,  National  Lobar 
Relations  Board. 

|FR  Doc.  91-23078  Hied  9-26-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CGD-90-064b] 

Drawbridge  Operation  Regulations; 
Potomac  River,  District  of  Columbia 

aqency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule  with 
request  for  cominents. 

SUMMARY:  The  Coast  Guard  has  been 
petitioned  by  the  Federal  Highway 
Administration,  the  Maryland  and 
Virginia  Departments  of  Transportation, 
and  the  District  of  Columbia  Department 
of  Public  Works  to  permanently  amend 
the  regulations  governing  operation  of 
the  Woodrow  Wilson  Memorial  Bridge 
across  the  Potomac  River,  mile  103.8,  at 
Alexandria,  Virginia.  As  part  of  the 
rulemaking  process,  the  Coast  Guard  is 
considering  several  alternative  opening 
schedules  as  well  as  the  schedule 
proposed  by  the  petitioners.  This 
temporary  rule  is  being  issued  to 
evaluate  the  impacts  of  a  variation  of 
one  of  the  alternatives  currently  being 
evaluated  through  September  28  for  its 
impact  on  both  marine  and  highway 
traffic  during  the  period. 
DATES:  This  temporary  rule  is  effective 
from  September  29, 1991,  through 
November  27. 1991,  unless  sooner 
terminated.  Comments  must  be  received 
on  or  before  November  12, 1991. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Fifth  Coast 
Guard  District,  431  Crawford  Street,     . 
Portsmouth,  Virginia  23704-5004.  The 
comments  received  will  be  available  for 
inspection  and  copying  at  room  507  at 
the  above  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  804-398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  Ann  B. 
Deaton,  Project  Officer,  and  CAPT  M.IC 
Cain,  Project  Attorney. 

Discussion  of  Temporary  Rule 

This  temporary  rule  is  being  issued  to 
evaluate  a  slight  variation  of  the 
alternative  opening  schedule  currently 
being  evaluated  through  September  28 
by  the  Coast  Guard  in  response  to  a 
request  from  the  Federal  Highway 
Administration,  the  Virginia  and 
Maryland  Departments  of 


Transportation,  and  the  District  of 
Columbia  Department  of  Public  Works, 
to  permanently  change  the  regulations 
for  the  Woodrow  Wilson  Memorial 
Bridge  by  further  restricting  the  hours 
during  which  the  bridge  may  open  for 
vessel  traffic.  This  variation  merely 
moves  the  current  noon  openings  for 
recreational  vessels  to  11  a.m.  This 
change  is  being  considered  because 
vehicle  traffic  counts  across  the  bridge 
are  lower  at  11  a.m.  than  at  noon,  and 
an  opening  at  11  a.m.  still  provides 
reasonable  midday  access  to  the  river 
by  boaters. 

This  temporary  rule  is  for  evaluation 
purposes  only  and  will  be  effective  for  a 
60  day  period  beginning  on  September 
29, 1991.  The  impact  of  this  proposal  on 
highway  and  marine  traffic  during  this 
period  will  be  evaluated  to  determine  if 
it  will  result  in  substantial 
improvements  in  vehicular  traffic  flow 
without  unreasonably  restricting  marine 
traffic.  Data  will  be  collected  during  the 
period  to  document  the  time  and 
duration  of  draw  openings  and  length  of 
any  resulting  vehicle  backups.  If  this 
rule  results  in  an  unforeseen  disruption 
of  traffic  it  may  be  withdrawn  sooner 
than  60  days. 

The  Woodrow  Wilson  Bridge 
operated  under  temporary  rules  from 
August  2, 1990,  through  May  31, 1991,  to 
facilitate  repairs  to  the  bridge.  Repairs 
were  completed  by  May  31, 1991. 
Normally,  operation  of  the  bridge  would 
revert  to  the  permanent  rule  in  33  CFR 
117.255.  However,  it  is  apparent  that 
these  will  not  provide  a  satisfactory 
balance  between  the  needs  to  today's 
vehicular  traffic  and  the  needs  of 
vessels.  Therefore,  the  Coast  Guard 
issued  a  temporary  deviation  from  the 
permanent  rules  under  the  provisions  of 
33  CFR  117.43.  That  temporary  rule  with 
request  for  comments  was  issued  to 
evaluate  one  of  the  alternative  opening 
schedules  being  considered  for  a 
permanent  change  in  the  regulations. 
The  rule  was  published  in  the  Federal 
Register  (56  FR  25369]  on  June  4, 1991.  It 
was  effective  from  June  1, 1991,  through 
July  30, 1991.  Comments  were  accepted 
through  July  15, 1991.  On  July  9, 1991,  the 
Coast  Guard  issued  a  second  temporary 
rule  with  request  for  comments  under 
the  provisions  of  33  CFR  117.43  to 
evaluate  another  of  the  alternative 
opening  schedules  being  considered  for 
a  permanent  change  in  regulations.  That 
rule  was  published  in  the  Federal 
Register  (56  FR  35816)  on  July  29, 1991.  It 
was  effective  from  July  31, 1991,  through 
September  28, 1991.  Comments  were 
accepted  through  September  13, 1991. 

Before  any  permanent  changes  are 
made  in  the  operating  rule  for  the 
Woodrow  Wilson  Bridge,  a  notice  of 


proposed  rulemaking  will  be  published 
and  comments  on  all  alternatives  under 
consideration  will  be  solicited. 
Comments  are  also  invited  concerning 
any  particular  problems  experienced 
with  this  temporary  schedule.  These 
comments  will  be  evaluated  and 
modifications  may  be  made  or  an 
alternate  temporary  schedule  of 
openings  may  be  established  for  the 
purpose  of  further  evaluation.  All 
comments  received  will  also  be 
considered  along  with  those  received  in 
connection  with  the  permanent 
operating  schedule  rule  change  being 
considered.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  any  recommended 
changes  to  the  temporary  rules.  Persons 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

Since  this  temporary  rule  serves  the 
immediate  interests  of  highway  trafTic 
with  no  expected  significant  adverse 
impacts  on  marine  traffic,  I  find  that 
good  cause  exists  for  publishing  this 
temporary  rule  without  publication  of  a 
notice  of  proposed  rulemaking  and  for 
making  it  effective  in  less  than  30  days. 

Regulatory  Evaluation 

This  temporary  rule  is  considered  to 
be  non  major  under  Executive  Order 
12291  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26, 1979).  The  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  This  conclusion  is  based 
on  the  fact  that  these  regulations  are 
temporary  and  may  be  withdrawn 
earlier  than  scheduled.  They  are  not 
expected  to  have  any  substantial  effect 
on  commercial  navigation  or  on  any 
businesses  that  depend  on  waterbome 
transportation  for  successful  operations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  U.S.  Coast 
Guard  must  consider  whether  proposed 
rules  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  The  Coast  Guard  will  accept 
comments  on  the  economic  impact  on 
small  entities,  in  connection  with  the 
proposal  for  permanent  regulations,  and 
consider  them  at  that  time. 
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Federahsoj 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  temporary  rule  does  not  raise 
Bu^icient  federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
■  excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.(5]  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations,  is  lemporsuriiy  amended  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATKW  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.48;  33 
CFR  1  05-1(r];  33  CFR  117.43. 

2.  Section  117.255  is  temporarily 
amended  by  revising  paragraph  (a](2]  to 
read  as  follows:  (This  is  a  temporary 
rule  and  will  not  appear  in  the  Code  of 
Federal  Regulations). 

§117.255    Fotomac  River. 

(a)  •  •  • 

(2)  Need  not  open: 

(i)  Except  as  provided  in  paragraph 
(aKl)  of  this  section,  for  the  passage  of 
any  vessel  unless  at  least  2  hours 
advance  notice  is  given  to  the 
bridgetender  at  (202)  727-5522. 

(ii)  For  the  passage  of  any  vessel  from 
4  a.m.  to  9  a.m.  and  from  2  p.m.  to  7  p.m.. 
on  Monday  through  Fridays  other  than 
Federal  holidays. 

(iii)  For  the  passage  of  any  vessel 
from  2  p.m.  to  7  p.m.  on  Saturdays, 
Sundays,  and  Federal  holidays. 

(iv)  For  the  passage  of  recreational 
vessels  from  4  a.m.  to  12  midnight  with 
the  exception  of  one  opening  at  11  a.m.. 
if  requested,  on  Mondays  through 
Fridays  other  than  Federal  hoHdays. 

(v)  For  the  passage  of  recreational 
vessels  from  6  a.m.  to  12  midnight  with 
the  exception  of  one  opening  at  11  a.m.. 
if  requested,  and  one  opening  at  9  p.m., 
if  requested,  on  Saturdays,  Sundays,  and 
Federal  holidays. 


(vi)  This  temporary  rule  is  effective 
from  September  29, 1991,  through 
November  27. 1991. 

Dated:  September  23. 1991. 
W.T.  Ldand. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Fifth  Coasl  Guard  District. 
(PR  Doc.  91-233/6  Filed  9-26-91;  8:45  am] 
BHUNQ  COOC  ai-MIO-l*-!! 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  712  and  716 

(0(>TS-e2036A;  FRL-3»4»-5] 

PreUminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  of  Chemicals;  Technical 
Amendment 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTtON:  Final  rule,  technical 

amendment 

summary:  This  notice  corrects  an  error 
in  a  final  rule  published  in  the  Federal 
Register  of  August  29, 1991.  concerning 
six  chemicals  which  were  inadvertently 
included  for  reporting  among  the 
chemicals  added  to  the  IRIS  category  for 
two  model  information-gathering  rules: 
the  Toxic  Substances  Control  Act 
(TSCA)  section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR) 
and  the  TSCA  section  8(d)  Health  and 
Safety  Data  Reporting  Rule.  The 
chemicals  which  were  inadvertently 
included  are:  acrylic  acid  (CAS  No.  79- 
10-7),  acetophenone  (CAS  No.  98-86-2). 
phenol  (CAS  No.  108-95-2).  N.N- 
dimethylaniline  (CAS  No.  121-697).  ethyl 
acetate  (CAS  No.  141-78-6).  and  2.6- 
dimethylphenol  (CAS  No.  570-26-1). 
This  document  also  corrects  a 
typographical  error,  Bisphenol  S  was 
incorrectly  listed  as  Bisphenol  A  in  §  S 
712.30(x)  and  716.120(d). 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling.  Acting  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  401  M 
St..  SW.,  rm.  E-543.  Washington,  DC 
2048a  telephone  (202)  260-1404,  TDD: 
(202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  29, 1991  (56 
FR  42688).  EPA  issued  a  final  rule  which 
added  chemicals  to  two  model 
information-gathering  rules:  the  Toxic 
Substances  Control  Act  (TSCA)  section 
8(a)  Preliminary  Assessment 


Information  Rule  (P.A.IR)  and  the  TSCA 
section  6(d)  Health  and  Safety  Data 
Reporting  Rule.  On  page  42689.  column 
1,  paragraph  3  states  that  the  following 
six  chemicals  will  not  be  placed  in  the 
IRIS  category  on  PAIR  or  the  section 
8(d)  rule:  acrylic  acid  (CAS  No.  79-10-7). 
acetophenone  (CAS  No.  96-88-2), 
phenol  (CAS  No.  108-95-2),  N,N- 
dimethylaniline  (CAS  No.  121-69-7), 
ethyl  acetate  (CAS  No.  141-78-6).  and 
2,6-dimethylphenol  (CAS  No.  576-26-1). 
However,  with  the  exception  of  phenol 
(CAS  No.  10&-9S-2)  which  only 
appeared  in  {  712.30(x),  these  chemicals 
were  inadvertently  included  in  the  PAIR 
chemicals  on  page  42892  and  the  section 
8(d)  chemicals  on  page  42694.  No 
reporting  is  required  for  these  listed 
chemicals.  Also  the  chemical  substance 
Bisphenol  S  was  incorrectly  listed  as 
Bisphenol  A:  (1)  on  page  42093,  first 
table,  second  column,  fifth  entry  and  (2) 
on  page  42695,  first  column,  the  fifth 
entry  under  the  Sulphones  category. 

Lists  of  Subjects  in  40  CFR  Parts  712  and 
718 

Chemicals,  Environmental  protection. 
Hazardous  substances,  Health  and 
safety  data.  Recordkeeping  and 
reporting  requirements. 

Dated:  September  19. 1991. 
Charles  M.  Auer. 

Director.  Existing  Chemical  Assessment 
Division.  Office  of  Toxic  Suixtances. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  712— [AMENDED] 

1.  In  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Anthority:  15  U.S.C  2807(a). 

§712.30    [Amended! 

b.  In  §  712.30(x)  the  following 
chemicals  under  the  IRIS  category  are 
removed:  acrylic  acid  (CAS  No.  79-10- 
7).  acetophenone  (CAS  No.  98-8&-2), 
phenol  (CAS  No.  108-95-2),  N,N- 
dimethylaniline  (CAS  No.  lZl-eo-7]. 
ethyl  acetate  (CAS  No.  141-78-6).  2.6- 
dimethylphenol  (CAS  No.  576-26-1).  and 
under  the  category  Sulphones,  the 
substance  Bisphenol  A  is  revised  to  read 
Bisphenol  S. 

PART  716— [AMENDED] 

1.  In  part  716; 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2B07[d]. 
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§716.120  (Amended] 

b.  In  S  7ie.l20(d)  the  following 
chemicals  under  the  IRIS  category  are 
removed:  acrylic  acid  (CAS  No.  79-10- 
7).  acetophenone  (CAS  No.  98-86-2). 
N,N-dimethylaniline  (CAS  No.  121-69- 
7).  ethyl  acetate  (CAS  No.  141-78-6).  2.6- 
dimethylphenol  (CAS  No.  576-26-1).  and 
under  the  category  Sulphones.  the 
substance  Bisphenol  A  is  revised  to  read 
Disphenol  S. 

[FR  Doc.  91-23361  Filed  9-26-91;  8:45  amj 
BILUNO  CODE  (SMV-SO-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Part  442 

(HSO-1B»-CNl 

Medicaid  Program;  Correction  and 
Reduction  Plans  for  Intermediate  Care 
Facilities  for  ttte  Mentally  Retarded 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  rule;  correction. 

summary:  Federal  Register  document 
No.  91-15889  beginning  on  page  30696  of 
the  Friday,  fuly  5. 1991  issue,  amended 
the  portions  of  the  Medicaid  regulations 
regarding  correction  and  reduction  plans 
for  intermediate  care  facilities  for  the 
mentally  retarded.  Part  of  a  sentence 
was  inadvertently  omitted  from  the 
second  paragraph  of  the  Waiver  of 
Notice  of  Proposed  Rulemaking  portion 
of  the  Supplementary  Information.  This 
notice  issues  a  correction. 
EFFECnvE  DATE  August  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Boucher  (301)  966-0082. 
SUPPi£MENTARY  INFORMATION:  On  page 
30697  (third  column)  of  FR  Doc  91- 
15899.  we  inadvertently  left  the  words 
"amendments  to  section  1922  that 
terminated  the"  out  of  the  third  sentence 
in  the  second  paragraph  of  section  III. 
Waiver  of  Notice  of  deposed 
Rulemaking.  That  sentence  should  read 
as  follows:  "In  the  second  category,  are 
those  regulations  implementing  section 
1922  of  the  Act  which  no  longer  offer  the 
opportunity  for  the  submission  and 
approval  of  either  correction  or 
reduction  plans  since  those  options  have 
been  eliminated  by  the  amendments  to 
section  1922  that  terminated  the 
Secretary's  ability  to  approve  such  plans 
after  January  1. 1990." 

(Catalog  of  Federal  Oomestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 


Dated:  September  19. 1991. 
Neil  |.  SdUmaa. 

Deputy  Assistant  Secretary  for  Information 
Resources  Management 
(FR  Doc.  91-23317  Filed  9-26-91:  8:45  amj 

BILUNO  CODE  4120-ei-ll 


NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Part  670 

Conservation  of  Antarctic  Animals  and 
Plants 

agency:  National  Science  Foundation. 

ACTION:  Final  rule  with  request  for 
comments. 

SUMMARY:  NSF  is  amending  its 
regulations  at  45  CFR  part  670  to 
designate  additional  Sites  of  Special 
Scientific  Interest,  to  convert  a  Specially 
Protected  Area  to  a  Site  of  Special 
Scientific  Interest,  and  to  provide  an 
additional  criterion  for  the  issuance  of 
permits  for  entry  into  Specially 
Protected  Areas. 

These  regulations,  which  implement 
the  Antarctic  Conservation  Act  of  1978, 
are  being  revised  to  reflect 
recommendations  adopted  by  the 
Antarctic  Treaty  parties  at  the  15th 
Antarctic  Treaty  Consultative  Meeting. 
EFFECTIVE  DATE:  September  27. 1991. 

ADDRESSES:  Comments  should  be  sent 
to  Thomas  F.  Forhan,  Coordmation  and 
Information  Section,  Division  of  Polar 
Programs.  National  Science  Foundation. 
Washington,  DC  2055a 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  F.  Forhan  at  the  address  above 
or  by  telephone  on  202-357-7808. 
SUPPl^MENTARY  INFORMATION:  Since 
these  regulations  were  originally  issued 
in  1979,  several  Antarctic  Treaty 
Consultative  Meetings  have  been  held  in 
accordance  with  article  IX  of  the 
Antarctic  Treaty.  These  regulations 
have  been  amended  on  several 
occasions,  based  on  recommendations 
adopted  through  the  14th  Antarctic 
Treaty  Consultative  Meeting.  This 
amendment  implements 
recommendations  XV-6.  XV-7  and  XV- 
8  of  the  15th  Antarctic  Treaty 
Consultative  Meeting  (15th  ATCM).  as 
authorized  by  section  6  of  the  Antarctic 
Conservation  Act  of  1978  Because  the 
amendment  merely  implements 
recommendations  unanimously  adopted 
at  the  15th  ATCM,  public  comments 
were  not  obtained  before  making  the 
amendment  effective. 

The  recommendations  which  are  the 
subject  of  this  amendment  are 
summarized  as  follows: 


Recommendation  XV-6  provides  that 
the  following  areas  be  designated  Sites 
of  Special  Scientific  Interest,  and  be 
subject  to  the  management  plans 
annexed  thereto: 

Site  Na  29:  Ablation  Point-Canj'mede 
Heights.  Alexander  Island,  extending 
from  latitude  70" 45'  to  latitude  70°55' 
and  from  longitude  68°40'W  to  the 
George  Vi  Sound  coastline.  This  largely 
ice-free  area  comprises  three  main  and 
two  lesser  valley  systems  separated  by 
often  precipitous  ridges  and  plateaux 
650-760  meters  high.  The  Site  represents 
one  of  the  largest  ablation  areas  in  West 
Antarctica.  It  has  a  complex  geology,  the 
main  rock  with  subordinate  pebbly 
mudstones  and  sedimentary  breccias. 
The  base  of  the  succession  is  formed  of 
a  spectacular  melange,  including  large 
blocks  of  lava  and  agglomerate.  This 
outcrops  on  the  valley  floors  and  at  the 
base  of  several  cliffs.  It  possesses  a 
wide  range  of  geomorphological  features 
including  raised  beaches,  moraine 
systems  and  patterned  ground.  There 
are  several  permanently  frozen 
freshwater  lakes  and  many  ice-free 
ponds  supporting  a  diverse  flora 
(including  aquatic  briophytes)  and 
fauna.  There  are  a  few  major  streams 
and  many  smaller  ones  in  summer.  The 
vegetation  is  generally  sparse,  with  a 
unique  moss  and  liverwort-dominated 
community  type  being  restricted  to 
'oases'  where  water  issues  from 
otherwise  dry  barren  hillsides.  The 
terrestrial  and  freshwater  ecosystems 
are  vulnerable  to  human  impact  and 
therefore  merit  protection  from 
uncontrolled  human  presence. 

Site  No.  30:  Avian  Island.  North-West 
Marguerite  Bay  (6r46'S.  68'54'W).  The 
Site  consists  of  Avian  Island  together 
with  its  littoral  zone.  It  is  1.45  kilometers 
long  and  0.8  kilometers  at  its  widest, 
and  rises  to  an  altitude  of  about  45 
meters.  It  is  largely  ice-free  in  summer 
and  there  are  several  shallow  melt 
pools,  the  largest  being  on  the  eastern 
raised  beach  area.  Excluded  from  the 
Site  is  the  north-western  corner  of  the 
island  where  there  is  a  small  refuge  hut: 
this  area  is  bounded  by  a  line  extending 
from  the  north-east  end  of  the  southern 
of  two  long  inlets  at  the  north-west  of 
the  island,  due  north  over  the  western 
slope  of  a  low  rocky  hilL  to  the  north 
coast  of  the  island.  All  land  to  the  west 
of  this  line  is  not  included  in  the  Site. 
The  Site  is  exceptional  for  its 
abundance  and  diversity  of  breeding 
seabirds  (e.g.  Adelie  penguins. 
Pygoscelis  adeliae,  about  40,000  pairs: 
blue  eyed  shags,  Phalacrocorax 
atriceps.  about  300  pairs:  southern  giant 
petrels,  Macronectes  giganteus.  about 
200  pairs:  dominican  gulls,  Larus 
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dominicanus,  about  60  breeding  pairs, 
total  adult  birds  about  200;  south  polar 
skuas,  Catharacta  maccormicki,  30 
breeding  pairs,  total  adult  birds  about 
200;  Wilson's  storm  petrels,  Oceanites 
oceonicus,  several  hundred  pairs).  The 
giant  petrel  colony  is  the  farthest  south 
known  breeding  population,  while  the 
blue-eyed  shags  are  very  close  to  the 
southern  limit  of  their  breeding  range. 
Avian  Island  is  therefore  of  outstanding 
ornithological  importance  and  merits 
protection  from  unnecessary  human 
disturbance. 

Site  No.  31:  Mount  Flora,  Hope  Bay, 
Antarctic  Peninsula  (63°25S,  57°01'W). 
The  Site  comprises  the  upper  slopes  of 
Mount  Flora  above  an  altitude  of  250 
meters  where  the  plant-beds  of 
sandstone  and  siltstone  outcrops  as  a 
distinct  black  band  between  the  lower 
band  of  conglomerates  and  light  colored 
volcanic  rocks  which  cap  the  mountain. 
The  Site  is  of  exceptional  scientific 
importance  for  its  rich  fossil  flora.  It  was 
one  of  the  first  fossil  floras  discovered 
in  Antarctica  and  has  played  a 
significant  stratigraphic  role  in  deducing 
the  geological  history  of  the  Antarctic 
Peninsula.  Its  long  history  as  an  easily 
accessible  site  and  the  large  amount  of 
fossiliferous  debris  occuring  in  scree  has 
made  it  vulnerable  to  souvenir 
collectors  and  the  amount  of  material 
available  for  serious  research  has  been 
considerably  depleted.  For  this  reason 
the  Site  merits  urgent  protection. 

Recommendation  XV-7  provided  that 
the  following  site  be  converted  from  a 
Specially  Protected  Area  to  a  Site  of 
Special  Scientific  Interest  and  be  subject 
to  a  management  plan  annexed  thereto. 

Site  No.  32:  Cape  Shirreff,  Livingston 
Island,  South  Shetland  Islands  (62°27'S, 
60°47'W).  The  Site  includes  the  entire 
area  of  the  Cape  Shirreff  peninsula 
north  of  the  glacier  ice  tongue  margin, 
and  most  of  the  Telmo  Island  group.  The 
presence  of  both  Antarctic  fur  seal  and 
penguin  breeding  colonies,  and  of  krill 
fisheries  within  the  foraging  range  of 
these  species,  make  this  a  critical  site 
for  inclusion  in  the  ecosystem 
monitoring  network  being  established  to 
help  meet  the  objectives  of  the 
Convention  on  the  Conservation  of 
Antarctic  Marine  Living  Resources.  The 
purpose  of  the  designation  is  to  allow 
planned  research  and  monitoring  to 
proceed,  while  avoiding  or  reducing,  to 
the  greatest  extent  possible,  other 
activities  which  could  interfere  with  or 
affect  the  results  of  the  research  and 
monitoring  program  or  alter  the  natural 
features  of  the  Site. 

Recommendation  XV-8  urged  that 
paragraph  4  of  article  VIII  of  the  agreed 
measures  be  revised  to  include  the 
following  additional  criteria  for  the 


issuance  of  permits  for  entry  into 
Specially  Protected  Areas  as  follows: 
and  (c)  the  actions  permitted  thereunder 
are  in  accordance  with  any  Management 
Plan  accompanying  the  description  of  a 
Specially  Protected  Area. 

Additional  changes  to  these 
regulations  which  would  implement 
other  recommendations  adopted  at  the 
15th  ATCM  are  being  considered,  but 
will  be  the  subject  of  a  separate  rule- 
making procedure. 

As  required  by  the  Antarctic 
Conservation  Act,  NSF  consulted  with 
the  Department  of  State  prior  to 
preparing  this  notice. 

This  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  This  regulation 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
No  new  information  collection 
requirements  are  imposed  by  the 
amendment.  , 

List  of  Subjects  45  CFR  Fart  670 

Antarctica,  Conservation, 

Pursuant  to  the  authority  granted  by 
42  U.S.C.  1870  and  16  U.S.C.  2401,  NSF  is 
amending  45  CFR  part  670  as  set  forth 
below. 

PART  670— {AMENDED] 

1.  The  authority  citation  for  part  670 
continues  to  read  as  follows: 

Authority:  Sec  11,  Pub.  L  81-507,  64  Stat. 
149  (42  U.S.C  1870)  as  amended;  Pub.  L.  95- 
541.  92  Stat.  2048  (16  U.S.C.  2401). 

2.  Section  607.28  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
adding  paragraph  (c)  to  read  as  follows: 

§  670.28    Specific  Issuance  Criteiia. 
***** 

(a)  There  is  a  compelling  scientific 
purpose  for  such  entiy  which  cannot  be 
served  elsewhere; 

(b)  The  actions  allowed  under  any 
such  permit  will  not  jeopardize  the 
natural  ecological  system  existing  in 
that  area;  and 

(c)  the  actions  permitted  thereunder 
are  in  accordance  with  any  Management 
Plan  accompanying  the  description  of  a 
Specially  Protected  Area. 


§670.30    (Amended] 

3.  Section  670.30  is  amended  by 
removing  and  reserving  paragraph  (i). 

§670.34    [Amended] 

4.  Section  670.34  is  amended  by 
adding  paragraphs  (b)(2g)  through  (32)  to 
read  as  follows: 


(b)  *  *  • 


(29)  Ablation  Point-Ganymede 
Heights,  Alexander  Island:  Site  No.  29 
as  described  in  Recommendation  XV-6. 

(30)  Avian  Island,  North-West 
Marguerite  Bay:  Site  No.  30  as  described 
in  Recommendation  XV-6. 

(31)  Mount  Flora,  Hope  Bay,  Antarctic 
Peninsula:  Site  No.  31  as  described  in 
Recommendation  XV-6. 

(32)  Cape  Shirreff,  Livingston  Island, 
South  Shetland  Islands:  Site  No.  32  as 
described  in  Recommendation  XV-7. 

Dated:  September  19, 1991. 
Charles  H.  Herz, 
General  Counsel. 
[FR  Doc.  91-23211  Filed  9-26-91;  8:45  am) 

BILUNO  CODE  7S56-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  Na  89-18;  Notice  6] 

Federal  Motor  Vehicle  Safety 
Standards;  Glazing  Materials 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule;  correction. 

summary:  In  March  and  April  1991,  this 
agency  published  two  separate  final 
rules  amending  the  safety  standard  on 
glazing  materials.  This  notice  corrects 
errors  that  occurred  because  the  March 
1991  amendments  took  effect  after  the 
April  1991  amendments. 
EFFECTIVE  DATE:  The  amendments  in 
this  correction  notice  are  effective 
September  27, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Clarke  Harper,  Office  of  Vehicle 
Safety  Standards.  NRM-12.  room  5320. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Mr.  Harper's 
telephone  number  is  (202)  336-2264. 
SUPPt^MENTARY  INFORMATION:  On 
March  27, 1991  (56  FR  12669).  and  April 
23, 1991  (56  FR  18526).  the  agency 
published  Federal  Register  notices 
amending  Federal  Motor  Vehicle  Safety 
Standard  No.  205  Glazing  materials  (49 
CFR  571.205).  The  March  1991  rule     ' 
permits  specimen  clamping  for  Test  26, 
one  of  the  tests  applicable  to  glass- 
plastic  glazing.  The  April  1991  rule 
creates  three  new  items  of  glass-plastic 
glazing.  The  amendments  were  written 
with  the  expectation  that  the  March 
1991  notice  would  be  published 
sufficiently  before  the  April  notice  so 
that  the  amendments  in  the  former 
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notice  would  take  effect  first.  The  fact 
that  the  March  1991  amendments  did  not 
become  effective  until  September  23. 
1991.  while  the  April  1991  amendments 
had  an  effective  date  if  May  23. 1991. 
has  caused  problems  in  the  addition  and 
removal  of  provisions  from  Standard 
No.  205. 

Specifically,  the  juxtaposition  in  the 
sequence  of  the  effective  dates  of  the 
two  notices  resulted,  effective 
September  23. 1991.  in  S5.1.2.4  Item  14 
Class  Plastics  making  reference  to 
sections  of  Standard  No.  205  that  were 
removed  or  superseded  effective  May 
23. 1991,  and  placing  the  specimen 
clamping  test  procedure  for  Test  28  in  an 
inappropriate  section.  This  notice 
corrects  S5.1.2.4  so  that  it  now  refers  to 
the  correct  sections  of  Standard  No.  205 
and  moves  the  clamping  procedure  from 
S5.1.2.4  to  S5.1.2.9.  This  notice  also 
corrects  errors  in  the  list  of  applicable 
tests  for  S.5.1.2.5  Item  15A  Annealed 
Glass-Plastic  for  Use  in  All  Positions  in 
a  Vehicle  Except  the  Windshield. 

This  amendment  imposes  no  duties  or 
responsibilities  on  any  party,  nor  does  it 
make  any  substantive  changes  to 
Standard  No.  205.  This  amendment 
simply  ensures  that  Standard  No.  205 
reads  as  the  agency  intended. 

Because  the  amendments  are 
technical  in  nature  and  have  no 
substantive  impact,  it  is  hereby  found 
that  notice  and  public  comment  thereon 
are  unnecessary.  Further,  because  the 
amendments  are  technical  in  nature,  it  is 
hereby  found  for  good  cause  shown  that 
an  effective  date  earlier  than  180  days 
after  issuance  of  the  rule  is  in  the  public 
interest  and  the  amendments  are 
effective  upon  publication  in  the  Federal 
Register . 

List  of  Subjects  b  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing. 
Federal  Motor  Vehicle  Safety  Standard 
No.  205.  Glazing  materials  (49  CFR 
571.205).  is  amended  to  read  as  follows: 

PART  S71-{  AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403. 1407; 
delegation  of  authority  at  49  CFR  1,50. 

§571.205    [Am«uted] 

2.  S5.1.2w4  is  revised  to  read  as 
follows: 

•        •        *        •        • 

SS.1.2.4    Item  14— Class-Plastics. 
Glass-plastic  glazing  materials  that 
comply  with  the  labeling  requirements 
of  S5.1.2.10  and  Tests  No.  1.  2.  3.  4.  9. 12. 


IS.  16. 17. 18. 19.  24.  26  and  28,  as  those 
tests  are  modified  in  S5.1J2.9  Test 
Procedures  for  Class-Plastics,  may  be 
used  anywhere  in  a  motor  vehicle, 
except  that  it  may  not  be  used  in 
convertibles,  in  vehicles  that  have  no 
roof  or  in  vehicles  whose  roofs  are 
completely  removable. 

•  •        •        •        • 

3.  S5.1.2.5  is  correctly  revised  to  read 
as  follows: 

•  ,   •        •        •        • 

S5.1.2.5    Item  ISA— Annealed  Class- 
Plastic  for  Use  in  All  Positions  in  a 
Vehicle  Except  the  Windshield.  Glass- 
plastic  glazing  materials  that  comply 
with  Test  Nos.  t  2.  3.  4.  a  12. 16. 17. 18. 
19. 24.  and  28.  as  those  tests  are 
modified  in  S5.1.2.9  Test  Procedures  for 
Class-Plastics,  may  be  used  anywhere 
in  a  motor  vehicle  except  the 
windshield,  and  may  not  be  used  in 
convertibles,  in  vehicles  that  have  no 
roof  or  in  vehicles  whose  roofs  are 
completely  removable. 

3.  Paragraph  (e)  is  added  after 
paragraph  (d)  of  S5.1.2.9  as  follows: 

•  •        •        *        • 

(e)  The  glass-plastic  glazing  specimen 
tested  in  accordance  with  Test  No.  26 
shall  be  clamped  in  the  test  fixture  in 
Figure  1  of  this  standard  in  the  manner 
shown  in  that  figure.  The  clamping 
gasket  shall  be  made  of  rubber  3 
millimeters  (mm)  thick  of  hardness  50 
IRHD  (International  Rubber  Hardness 
Degrees),  plus  or  minus  five  degrees. 
Movement  of  the  test  specimen, 
measured  after  the  test,  shall  not  exceed 
2  mm  at  any  point  along  the  inside 
periphery  of  the  fixture.  Movement  of 
the  test  specimen  beyond  the  2  mm  limit 
shall  be  considered  an  incomplete  test, 
not  a  test  failure.  A  specimen  used  in 
such  an  incomplete  test  shall  not  be 
retested. 

•  •        •        *        * 

Issued  on:  September  23. 1991. 
Jerry  Ralph  Curry. 
Administrator. 
|FR  Doc.  91-23307  Filed  9-28-91:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  901199-1021] 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 


ACTION:  Notice  of  closure. 


StlMMARV:  The  Director.  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  prohibited  species 
catch  (PSC)  allowance  of  Pacific  herring 
(herring)  for  the  domestic  annual 
processing  (DAP)  "midwater  pollock 
fishery"  has  been  reached.  The 
Secretary  of  Commerce  (Secretary)  is 
closing  the  Winter  Herring  Savings  Area 
to  directed  fishing  with  trawl  gear  for 
pollock.  This  action  is  necessary  to 
reduce  herring  bycatch  in  the  "DAP 
midwater  pollock  fishery."  The  intent  of 
this  action  is  to  promote  optimum  use  of 
groundfish  while  conserving  herring 
stocks. 

EFFECTIVE  DATES:  Winter  Herring 
Savings  Area:  12  noon,  Alaska  local 
time  (A.l.t.)  September  21. 1991,  through 
12  noon,  A.l.t.,  March  1, 1992. 

FOR  FUfTTHER  INFORMATION  CONTACT 

Jessica  A.  Charrett,  Resource 
Management  Specialist  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI)  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  and  is 
implemented  by  regulations  for  the 
foreign  fisheries  at  50  CFR  611.93  and  for 
the  U.S.  fisheries  at  50  CFR  parts  620 
and  675. 

The  final  rule  that  implements 
Amendment  16a  to  the  FMP  (56  FR 
32984:  |uly  18. 1991)  established  herring 
bycatch  management  measures  for  the 
groundfish  trawl  fisheries.  Herring 
Savings  Areas  were  established  that 
would  be  closed  to  trawling  when 
certain  amounts  of  the  herring  PSC 
allowance  were  taken.  Under  §  675.2, 
the  Herring  Savings  Areas  are  defined 
by  location  in  degrees  of  latitude/ 
longitude  and  by  date,  beginning  and 
ending  at  12  noon.  A.l.t.  Summer  Herring 
Savings  Area  1  exists  from  )une  15 
through  July  1  of  a  fishing  year;  Summer 
Herring  Savings  Area  2  exists  from  July 
1  through  August  15  of  a  fishing  yean 
and  the  Winter  Herring  Savings  Area 
exists  from  September  1  of  the  current 
fishing  year  through  March  1  of  the 
succeeding  fishing  year. 

Under  S  675.21(a)(6).  the  PSC  limit  of 
herring  caught  while  conducting  any 
domestic  trawl  fishery  for  groundfish  in 
the  BSAI  is  1  percent  of  the  annual 
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eastern  Bering  Sea  herring  biomass.  The 
PSC  limit  of  herring  was  apportioned 
into  annual  herring  PSC  allowances  for 
target  fisheries  defined  at  S  675.21(b)(4), 
and  published  in  the  Federal  Register  as 
part  of  FMP  Amendment  16a  (56  PR 
32984;  July  18, 1991).  For  the  1991  fishing 
year,  the  herring  PSC  limit  is  834  metric 
tons  (mt).  The  amount  of  herring  bycatch 
apportioned  to  the  "DAP  midwater 
pollock  fishery"  is  584  mt.  A  fishery's 
herring  bycatch  since  the  beginning  of 
the  1991  fishing  year  is  credited  against 
its  apportionment  of  the  1991  herring 
PSC  limit.  As  of  September  8. 1991.  the 
bycatch  of  herring  in  the  "DAP 
midwater  pollock  fishery"  was  597  mt. 

Under  §  675.21(d)(1).  the  Regional 
Director  has  determined  that  U.S.  fishing 


vessels  using  trawl  gear  have  caught  the 
PSC  allowance  of  Pacific  herring  while 
participating  in  the  "DAP  midwater 
pollock  fishery"  as  defined  in  paragraph 
{b)(4)  of  that  section.  Therefore.  NMFS 
is  prohibiting  directed  fishing  for  pollock 
by  vessels  using  trawl  gear  in  the 
Winter  Herring  Savings  Area,  effective 
12  noon.  A.l.t..  September  21, 1991. 
through  12  noon,  A.l.t..  March  1. 1992. 

Within  the  closed  area,  under 
§§  675.21(d)(1)  and  675.20(h)(1),  the 
operator  of  a  vessel  using  trawl  gear  is 
engaged  in  directed  fishing  for  pollock  if 
he  retains  at  any  time  during  a  trip  an 
amount  of  pollock  caught  using  trawl 
gear  equal  to  or  greater  than  20  percent 
of  the  aggregate  catch  of  all  other  fish 
species  retained  at  the  same  time  on  the 


vessel  during  the  same  trip,  measured  in 
round  weight  equivalents. 

Classification 

This  action  is  taken  under  S  i  675.20 
and  675.21  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  23. 1991. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-23311  Filed  9-24-91  9:36  am] 
BtLUNG  CODE  SS1ft-2a-H 


Proposed  Rules 


Federal  Register 

Vol.  56.  No.  188 

Friday.  September  27.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

(IA-120-86] 
PIN  1545-AK03 

Capitalization  of  Interest;  Correction 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Correction  to  notice  of  proposed 

ruiemalcing. 

summary:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (IA-120-86).  which  was 
published  on  Friday.  August  16. 1991.  (56 
FR  40815).  The  proposed  regulations 
relate  to  the  requirement  of  section 
263A(f)  of  the  Internal  Revenue  Code  to 
capitalize  interest  with  respect  to  the 
production  of  property. 
FOR  FURTHER  INFORMATION  CONTACr 
Mary  Goode  (202)  566-3826  (not  a  toll- 
free  number). 

SUPPt.EMENTARY  INFORMATION: 
Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 
provides  guidance  necessary  for 
taxpayers  to  comply  with  the 
requirement  to  capitalize  interest  with 
respect  to  certain  property  produced  by 
the  taxpayer. 

Need  for  Correction 

As  published,  the  proposed 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (IA-120-86),  which 
was  the  subject  of  FR  Doc.  91-18817,  is 
corrected  as  follows: 
§1.266-1    [CorrMted] 

Paragraph  1.  On  page  40842.  column 
three,  in  S  1.266-1.  paragraph  (a)(2),  line 
one.  the  language  "See  S  1.263A(f)-l  for 


rules"  is  corrected  to  read  "See 

SS  1.283A(f)-l  through  1.263A(f)-9  for 

rules". 

Par.  2.  On  page  40842.  column  three,  in 
§  1.268-1.  paragraph  (a)(2).  line  five,  the 
language  "applying  1 1.263A(f)-l,  a 
taxpayer  may"  is  corrected  to  read 
"applying  §§  1.263A(f)-l  through 
1.263A(f)-9,  a  taxpayer  may". 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
(FR  Doc.  91-23356  Filed  9-26-91:  8:45  am] 

MLUNQ  CODE  4U»-01-M 


26  CFR  Parts  1  and  7 

IINTL-0S4-91:  INTL-178-86] 
RIN  1545-AP81;  1S45-AI32 

Transfers  of  Stock  or  Securities  by 
U.S.  Persons  to  Foreign  Corporations, 
and  Foreign  Liquidations  and 
Reorganizations:  Correction 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Correction  to  notice  of  proposed 

rulemaking. 

summary:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (INTL-054-01;  INTL-178-86). 
which  was  published  on  Monday. 
August  26, 1991,  (56  FR  41993).  The 
proposed  regulations  relate  to  transfers 
of  stock  or  securities  by  United  States 
persons  to  foreign  corporations  pursuant 
to  the  corporate  organization, 
reorganization  or  liquidation  provisions 
of  the  Internal  Revenue  Code. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  U,  Karzon  (INTL-054-91), 
(202-566-6442)  or  Bernard  T.  Bress 
(INTL-178-86),  (202-566-3452),  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 
contains  proposed  Income  Tax 
Regulations  setting  forth  rules  for 
exchanges  described  in  section  33Z  351, 
354,  355,  356,  or  361  that  involve  one  or 
more  foreign  corporations. 

Need  for  Correctioa 

As  published,  the  proposed 


regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (INTLr^54-91; 
INTLr-178-86).  which  were  the  subject  of 
FR  Doc.  91-19787,  is  corrected  as 
follows: 

Paragraph  1.  On  page  41995.  column 
one.  in  the  preamble  under  the  heading 
"Section  1.367(a}-3".  paragraph  one,  line 
37.  the  language  "§  1.367(a)-3(c)(4)  (the 
exception  to  the"  is  corrected  to  read 
"5  1.387(a}-3(c)(5)  (the  exception  to  the". 

Par.  2.  On  page  41996,  column  two,  in 
the  preamble  under  the  heading 
"Section  1.367(b)-2",  paragraph  two. 
lines  ten  and  eleven,  the  language  "and 
profits  amount"  will  be  applied 
prospectively  only,  but  will  be  effective" 
is  corrected  to  read  "and  profits 
amount"  will  be  elective". 

Par.  3.  On  page  41997,  column  two,  in 
the  preamble  under  the  heading 
"Section  1.367(b)-4",  paragraph  one.  line 
four,  the  language  "in  a  section  332 
liquidation  or  a  section"  is  corrected  to 
read  "in  an  exchange  described  in 
section  351  or  a  section". 

Par.  4.  On  page  41998.  column  two.  in 
the  preamble  under  the  heading 
"Section  1.367(b}-6",  paragraph  one.  line 
ten,  the  language  "that  occur  August  26. 
1991.  Comments"  is  corrected  to  read 
"that  occur  on  or  after  August  26, 1991. 
Comments". 

Par.  5.  On  page  42002.  column  three,  in 
S  1.367(a)-3,  the  heading  for  paragraph 
(f)(2)(ii),  the  language  "S  1.367(a)-3(c)(4). 
If  an  election  is  made"  is  corrected  to 
read  "5  1.367(a)-3(c)(5).  If  an  election  is 
made". 

Par.  6.  On  page  42002.  column  three,  in 
S  1.367(a}-3,  paragraph  (f)(2)(ii),  line 
four,  the  language  "5  1.367(a)-3(c)(4) 
shall  apply  to  any  gain"  is  corrected  to 
read  "S  1.367(a)-3(c)(5)  shall  apply  to 
any  gain". 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 

(PR  Doc.  91-23355  Filed  9-26-91:  8:45  am] 
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Bureau  of  Alcohol,  Tol>acco  and 
Firearms 

27  CFR  Part  5 
(Notic*  No.  725) 

Standards  of  FiU  for  DistiUed  SpiriU 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  ATF  is  considering  amending 
the  standard  of  fill  regulations  for 
distilled  spirits.  Based  on  a  petition  it 
has  received,  the  Bureau  wishes  to 
gather  information  by  inviting  comments 
from  the  public  and  industry  on  whether 
to  amend  the  standard  of  fill 
requirements  in  27  CFR  part  part  5  to 
authorize  a  355  milliliter  (approximately 
12  ounces)  size  for  cans  only. 
DATES:  Written  comments  must  be 
received  by  November  28, 1991. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Revenue  Programs  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  385.  Washington.  DC 
20044-0385  Attn:  Notice  No.  725. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dick  Langford,  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Washington,  DC 
20226,  telephone  (202)  566-7531. 
SUPPLEMENTARY  INFORMATION:  Section 
105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act)  27  U.S.C. 
205(e)  authorizes  the  Secretary  of  the 
Treasury  to  prescribe  regulations 
relating  to,  among  other  things,  the  "size 
and  fill"  of  alcoholic  beverage 
containers,  "as  will  prohibit  deception 
of  the  consumer  with  respect  to  such 
products  or  the  quantity  thereof  *  *  *." 

ATF  has  long  held  to  the  position  that 
standards  of  fill  are  necessary  for  wine 
and  distilled  spirits  and  that  without 
such  standards  there  would  be  a 
proliferation  of  bottle  sizes  which  would 
result  in  a  number  of  bottle  sizes  that 
are  similar  in  size  and  shape,  thereby 
resulting  in  consumer  confusion  and 
deception. 

Accordingly.  ATF  has  prescribed 
metric  standards  of  fill  required  for  all 
bottles  of  domestic  or  imported  distilled 
spirits  in  27  CFR  5.47a  as  follows: 
1.75  liters 
1.00  hter 
750  milliliters 
375  milliliters 
200  milliliters 
100  milliliters 
50  miilihters 

The  term  "bottle"  is  defined  in  §  5.11 
as  "any  container,  irrespective  of  the 
material  from  which  made,  used  for  the 
sale  of  distilled  spirits  at  retail." 


Metric  standards  of  fill  are  likewise 
prescribed  for  wine  in  27  CFR  4.73; 
however,  the  definition  of  "wine"  in  the 
FAA  Act  excludes  those  wine  products 
which  contain  less  than  seven  percent 
alcohol  by  volume.  Consequently,  the 
standards  of  fill  for  wine  do  not  apply  to 
low  alcohol  wine  products  such  as 
"coolers."  No  standards  of  fill  are 
prescribed  in  the  regulations  for  malt 
beverages. 

"Coolers"  and  similar  ready-mixed 
alcoholic  beverages  are  low-alcohol 
content  products  which  are  generally 
bottled  at  less  than  seven  percent 
alcohol  by  volume,  whether  the  base 
alcohol  is  derived  from  distilled  spirits, 
wine  or  beer.  As  indicated  above,  such 
products,  when  produced  from  wine  or 
beer,  are  not  subject  to  standard  of  fill 
regulations  under  the  FAA  Act  and  are 
frequently  put  into  cans  which 
correspond  to  English  units  of  measure. 
If  the  product  is  a  spirits  based  product, 
however,  it  is  subject  to  the  metric 
standard  of  fill  requirements  in  i  5.47a 
of  the  regulations. 

ATF  has  received  a  petition  on  behalf 
of  Jim  Beam  Brands,  Inc  to  amend  the 
distilled  spirits  standard  of  fill 
regulations  in  27  CFR  part  5  to  permit 
the  use  of  355  milliliter  (12  fiuid  ounces) 
cans  for  bottling  distilled  spirits  "cooler" 
type  products.  The  petitioner  has 
presented  evidence  that  a  12  ounce  can 
is  a  standard  can  size. 

The  petitioner  currently  markets  a  low 
proof  distilled  spirits  product  packaged 
in  cans  which  conform  to  the  375 
milliliter  standard  of  fill;  however,  due 
to  recent  changes  in  manufacturing 
standards  made  by  the  can  industry, 
cans  of  a  size  which  conforms  to  the  375 
milliliter  standard  of  fill  are  either  not 
available  or  cost  prohibitive. 

Because  of  the  unavailability  of  cans 
in  the  standard  authorized  sizes,  the 
petitioner  requests  authorization  to 
bottle  low  alcohol  spirits  products  in  355 
milliliter  cans.  The  petitioner  proposed 
either  of  two  alternative  regulatory 
approaches. 

The  petitioner  first  proposed 
exempting  distilled  spirits  products 
containing  less  than  7%  alcohol  by 
volume  from  the  standards  of  fill 
requirements  in  part  5.  Alternatively,  the 
petitioner  has  urged  that  the  Director  be 
authorized  to  approve  a  nonstandard  fill 
for  spirits  based  "cooler"  type  products 
at  the  request  of  a  producer  or  importer 
in  instances  where  standard  of  fill  size 
packages  are  not  normally  produced  in 
the  United  States. 

In  notice  No.  633  (52  FR  23685,  dated 
June  24, 1987)  ATF  raised  the  question  in 
an  advanced  notice  of  proposed 
rulemaking  whether  standards  of  fill  for 
distilled  spirits  and  wine  should  be 


retained.  The  response  to  that  issue  was 
overwhelming  that  the  standards  should 
be  retained,  and  the  advance  notice  of 
proposed  rulemaking  was  withdrawn  by 
notice  No.  696  (55  FR  3980,  dated 
February  6, 1990). 

ATF  believes  that  the  exemption  of 
any  category  of  distilled  spirits 
products,  including  those  products 
containing  less  than  7  percent  alcohol 
by  volume,  from  the  standards  of  fill 
requirements  would  be  contrary  to  the 
wishes  of  the  industry  as  expressed  by 
its  comments  on  the  issue. 

Additionally,  we  believe  that  the 
adoption  of  unusual  metric  sizes, 
intended  to  be  approximately  equivalent 
to  common  sizes  in  English  units,  would 
defeat  one  of  the  major  objectives  of 
metrication.  That  is,  it  would  further 
complicate  marketing  efforts  abroad 
where,  as  in  the  European  Economic 
Community,  the  metric  sizes  set  forth  in 
§  5.47a  are  the  standard  of  the  market 
place. 

Instead,  the  Bureau  proposes  to 
establish  a  separate,  355  milliliter 
standard  of  fill  for  cans  only.  This 
proposal  is  based  on  the  belief  that  cans 
are  sufficiently  distinct  from  other  types 
of  liquor  bottles,  in  both  shape  and 
design,  so  that  a  different  standard  of  fill 
would  not  be  confusing  to  the  consumer. 
Generally,  cans  are  distinctly  shaped, 
cannot  be  readily  reclosed  after 
opening,  and  are  used  only  for  ready- 
mixed  products  in  single-serving  sizes. 

Furthermore,  ATF  does  not  believe 
that  the  authorization  of  a  355  milliliter 
standard  of  fill  for  cans  only  would 
significantly  impact  international  trade 
since  such  ready-mixed  products  in 
single-serving  sizes  are  less  economical 
to  ship. 

Accordingly,  the  proposed  rule  would 
establish  new  standards  of  fill  ordy  for 
metal  containers  which  have  the  general 
shape  and  design  of  a  can.  which  have  a 
closure  that  is  an  integral  part  of  the 
container  and  which  cannot  be  readily 
reclosed  after  opening.  The  current 
standards  of  fill  prescribed  for  other 
types  of  liquor  bottles  would  not  be 
authorized  for  containers  which  meet 
the  criteria  of  a  can.  Because  such 
containers,  which  cannot  be  readily 
reclosed,  would  likely  be  used  only  for 
single  serving  sizes,  standards  of  fill 
larger  than  355  milliliters  are  proposed 
to  be  eliminated  for  cans. 

Executive  Order  12291 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12991.  46  FR  13193  (1981).  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
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not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  {5 
U.S.C.  603. 604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  proposal  will  not  impose,  or 
otherwise  cause,  a  significant  increase 
in  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  The  proposal  is 
not  expected  to  have  significant 
secondary  or  incidental  ejects  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  hereby  certified  under 
the  provisions  of  Section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]]  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  (Pub.  L  96-511, 
44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  rule 
because  no  requirement  to  collect 
information  is  proposed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  the  closing  date  will  be 
given  the  same  consideration  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  received  on  or  before  the 
closing  date. 

ATF  will  not  recognize  any  material 
or  comments  as  confidential.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  during  normal  business  hours 
at:  ATF  Reading  Public  Room,  room 
6300,  650  Massachusetts  Avenue,  NW.. 
Washington,  DC.  Any  material  that  the 
commenter  considers  confidential  or 
inappropriate  for  disclosure  to  the 


public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

During  the  comment  period,  any 
person  may  request  an  opportunity  to 
present  oral  testimony  at  a  public 
hearing.  However,  the  Director  reserves 
the  right,  in  the  light  of  all 
circumstances,  to  determine  whether  a 
public  hearing  should  be  held. 

Drafting  Information 

The  principal  author  of  this  document 
is  Dick  Langford,  Distilled  Spirits  and 
Tobacco  Branch. 

List  of  Subjects  in  27  CFR  Part  5 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling,  Liquors,  Packaging  and 
containers. 

Authority 

Under  the  authority  of  27  U.S.C.  205, 
ATF  proposes  to  amend  27  CFR  part  5 
as  follows: 

Paragraph  1.  The  authority  citation  for 
27  CFR  part  5  continues  to  read  as 
follows: 

Authority:  28  U.S.C.  5301,  7805,  27  U.S.C. 
205. 

Paragraph  2.  Section  5.47a  paragraph 
(a)  is  revised  to  read  as  follows: 

S  S.47a    Metric  standards  to  fill  (distillsd 
spirits  bottled  after  Deceml>er  31, 1979). 

(a)  Authorized  standards  of  fill.  The 
standards  of  fill  for  distilled  spirits  are 
the  following: 

(1)  For  containers  other  than  cans 
described  in  paragraph  (a](2]  of  this 
section — 

1.75  liters 

1.00  liter 

750  millihters 

500  milliliters  (Authorized  for  bottling 

until  June  30, 1989) 
375  milliliters 
200  milliliters 
100  milliliters 
50  milliliters 

(2)  For  metal  containers  which  have 
the  general  shape  and  design  of  a  can, 
which  have  a  closure  which  is  an 
integral  part  of  the  container,  and  which 
cannot  be  readily  reclosed  after 
opening — 

355  milliliters 
200  milliliters 
100  milliliters 
50  milliliters 


Signed:  March  28. 1991. 
Stephen  E.  Higgins, 
Director. 

Approved:  August  30. 1991. 
|ohn  P.  Simpson. 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  91-23316  Filed  9-28-91:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

IWH-FRL-4013-1J 

National  Primary  Drinking  Water 
Regulations:  Analytical  Tactiniquea; 
Coliform  Bacteria 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  The  followdng  two  reports  are 
available  to  the  public:  "Comparison  of 
the  Ability  of  the  Autoanalysis  CoHlert 
ONPG-MUG  Test  System  to  the 
Standard  Methods  Luryl  Tryptose 
Broth— EC-MUG  System  to  Detect 
Chlorine  Stressed  Escherichia  Coli"' 
(Sfandridge  (State  of  Wisconsin 
Laboratory  of  Hygiene),  et  al.).  and 
"Evaluation  of  the  Autoanalysis  Colilert 
Test.  Cohquik  Coliform  Test  and  EC 
Medium  with  MUG  for  Detection  of 
Escherichia  coli  in  Water"  (Covert,  et 
al.,  EPA  study).  (ONPG  is  ortho- 
nitrophenyl-/3-D-galactopyranoside; 
MUG  is  4-methylumbelliferyl-/5-D- 
glucuronide.)  Both  documents  contain 
data  on  the  performance  of  the  MMO- 
MUG  test  (also  referred  to  as  the 
Colilert  test)  with  low  densities  of  the 
bacterium  Escherichia  coli  (£.  coli)  in 
drinking  water.  EPA  seeks  public 
comment  on  the  data.  The  Agency  will 
use  the  data  and  associated  public 
comments  to  decide  whether  to  approve 
the  MMO-MUG  test  for  E.  coli 
detection,  for  compliance  with  the 
maximum  contaminant  level  for  total 
coliforms  under  the  Safe  Drinking  Water 
Act. 

DATES:  Written  comments  should  be 
submitted  on  or  before  October  28, 1991. 
ADDRESSES:  Send  written  comments  on 
this  notice  of  availability  to  Coliforms 
Comment  Clerk.  Drinking  Water 
Standards  Division,  Office  of  Ground 
Water  and  Drinking  Water  (WH-550D). 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460.  EPA 
requests  that  commenters  submit  any 
articles  cited  in  their  written  comments. 
The  documents  cited  in  this  notice  are 
available  for  review  at  EPA's  Drinking 
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Water  docket.  401  M  Street.  SW.. 
Washington.  DC  20460.  For  access  to  the 
docket  materials,  call  (202]  260-3027  on 
Monday  through  Friday,  excluding 
Federal  holidays,  between  9  ajn.  and 
3:30  p.m.  Eastern  Time  for  an 
appointment.  Ordering  Information:  For 
copies  of  the  cited  documents,  call  the 
Safe  Drinking  Water  Hotline,  telephone 
(800)  426-4791.  The  Safe  Drinking  Water 
Hotline  is  open  Monday  through  Friday, 
excluding  Federal  holidays,  from  8:30 
a.m.  to  5  p.m.  Eastern  Time. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Safe  Drinking  Water  Hotline  at  the 
telephone  number  above,  or  Paul  S. 
Berger,  Ph.D.,  Office  of  Ground  Water 
and  Drinking  Water  (WH-550D). 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460, 
telephone  (202)  260-3039. 
SUPPLEMENTARY  INFORMATION:  On  June 

1, 1990,  EPA  proposed  to  approve  the 
MMO-MUG  test  for  K  coti  detection  (55 
FR  22752]  for  compliance  with  the 
maximum  contaminant  level  for  total 
coliforms  under  the  Safe  Drinking  Water 
Act.  Public  commenters,  however,  raised 
questions  about  the  performance  of  this 
test  with  low  densities  of 
environmentally-stressed  £.  coli.  As  a 
result,  EPA  deferred  approval  of  the 
MMO-MUG  test  until  new  data  became 
available  to  resolve  this  issue  (56  FR 
636;  January  8, 1991).  These  data  are 
now  available  in  the  two  cited  reports, 
and  are  described  below.  The  Agency 
seeks  public  comment  on  these  data. 

In  the  study  described  in  the 
document.  "Evaluation  of  the 
Autoanalysis  Colilert  Test,  CoUquik 
Coliform  Test  and  EC  Medium  with 
MUG  for  Detection  ol  Escherichia  coli 
in  Water"  (covert,  et  al).  investigators 
from  the  EPA's  Environmental 
Monitoring  Systems  Laboratory 
examined  33  samples  from  27  different 
E.  coli  sources.  Sources  included  a  pure 
culture  isolated  from  the  environment, 
untreated  source  water,  human  feces, 
primary  effluent,  and  drinking  water.  All 
samples  except  those  from  drinking 
water  (four)  were  disinfected  in  the 
laboratory  with  either  chlorine  or 
monochloramine  to  stress  the  E.  coli.  E. 
coli  recoveries  on  the  Colilert  test, 
EC + MUG  test,  and  Coliquik  test  were 
then  compared. 

The  final  density  off.  co// ranged 
from  0.22  to  greater  than  2.3  per  10  ml 
with  a  median  value  of  1.6  in  the  11  pure 
cidture  tests  and  from  less  than  ail  to 
greater  than  2J  per  10  ml  with  a  median 
value  of  1.2  in  the  22  natural  sample 
tests.  For  these  33  tests,  the  number  of 
MUG-positive  tubes  for  the  Colilert  test 
and  EC + MUG  test  was  equivalent  (160/ 
330  for  the  Colilert  test.  188/330  for  the 


EC + MUG  test).  For  all  samples,  the 
false-negative  rate  was  10.7%  for 
EC -f  MUG  and  14.9%  for  the  Colilert 
test.  Statistical  analysis  of  the  data 
indicated  no  significant  difference  in  the 
detection  of  £1  coli  between  the  Colilert 
test  and  EC -f  MUG  test  These  data 
suggest  that  the  MMO-MUG  test  is 
satisfactory  for  recovering  low  densities 
of  stressed  E.  coli. 

In  the  study  described  in  the 
document,  "Comparison  of  the  Abihty  of 
the  Autoanalysis  Colilert  ONPG-MUG 
Test  System  to  the  Standard  Methods 
Lauryl  Tryptose  Broth— EC-MUG 
System  to  Detect  Chlorine  Stressed 
Escherichia  Coli",  Standridge,  et  al. 
compared  the  abiUty  of  the  MMO-MUG 
test  and  the  EC -J- MUG  test  to  recover 
stressed  E.  coli,  using  a  test  protocol 
designed  by  EPA  and  reviewed  by 
EPA's  Science  Advisory  Board. 
Nineteen  samples  of  settled  raw  sewage 
from  nine  sewage  treatment  facilities 
were  used  as  E.  coli  sources.  Samples 
were  filtered  and  chlorinated  to  stress 
the  E.  coli,  then  diluted  so  that  the  E 
coli  concentration  was  about  5-10/100 
ml.  For  each  sample,  40  pairs  of  MMO- 
MUG  tubes  and  lauryl  tryptose  broth/ 
EC -f  MUG  tubes  were  inoculated  with 
the  stressed  £.  coli.  The  MMO-MUG 
test  recovered  more  E.  coli  than  the 
EC -f- MUG  test  in  16  of  the  19  samples. 
Overall,  the  investigators  found  that  the 
MMO-MUG  test  was  superior  to  the 
EC + MUG  test  for  recovering  chlorine- 
stressed  £.  coli. 

Both  studies  above  suggest  that  the 
Colilert  test  performs  satisfactorily. 
Therefore,  unless  EPA  receives  data  to 
the  contrary  during  the  public  comment 
period,  EPA  intends  to  approve  the 
MMO-MUG  test  for  E.  coli  detection. 

Dated:  September  2a  1991. 
Lajuana  S.  Wilcher, 
Assistant  Administrator. 
[FR  Doc.  91-23366  Filed  9-26-91: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Car«  Financing  Administration 

42  CFR  Parts  409, 418,  and  484 

(BPD-469-P] 

RIN  (»38-A07» 

Medicare  Program;  Medicare  Coverago 
of  Home  Healtti  Services,  Medicare 
Conditions  of  Participation,  and  Horn* 
Health  Aide  Supervision 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  These  proposed  regulations 
would  establish  home  health  aide 
supervision  and  duty  requirements 
applicable  to  all  home  health  agencies 
(i  IHAs)  and  hospices  that  provide  home 
health  aide  services  under  the  Medicare 
program.  In  addition,  these  regulations 
would  codify  longstanding  policies 
concerning  Oie  limitations  and 
exclusions  applicable  to  home  health 
services  covered  under  the  Medicare 
program.  It  also  would  clarify  policies 
concerning  exclusions  for  drugs  and 
biologicals  and  prosthetic  devices.  By 
incorporating  these  policies  into 
regulations,  providers  and  suppliers  of 
services  would  gain  a  better 
understanding  of  Medicare  coverage  of 
services. 

DATES:  Coniments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  pjn.  on  November  26, 1991. 
AODRCSSCS:  Mail  comments  in  writing  to 
the  following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-469-P,  P.O.  Box  26676, 
Baltimore,  Maryland  21207. 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3002,  New  Executive 
Office  Building,  Washington.  DC  20503, 
Attention:  Allison  Herron,  HCFA  Desk 
Officer. 

In  commenting,  please  refer  to  file 
code  BERC-469-P.  If  you  prefer,  you 
may  deliver  your  comments  to  one  of  the 
following  addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue 

SW.,  Washington,  DC,  or 
Room  132,  East  High  Rise  Building.  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

Due  to  sta^mg  and  resource 
limitations,  we  cannot  accept  audio, 
visual,  or  facsimile  (FAX)  copies  of 
comments.  Comments  will  be  available 
for  public  inspection  as  they  are 
received,  beginning  approximately  3 
weeks  after  publication  of  this  document 
in  the  Federal  Register,  in  room  309-G  of 
the  Department's  offices  at  200 
Independence  Avenue  SW., 
Washington,  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7890). 

Copies:  To  obtain  individual  copies  of 
this  document,  contact  the  following: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  783-3238. 
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The  charge  for  individual  copies  is 
$1.50  for  each  issue  or  for  each  gronp  of 
pages  at  actually  boond,  payable  by 
check  or  sioney  order  to  the 
Superintendent  of  Documents. 
FON  FUHTMBI  INFORMATION  CONTACT: 
John  J.  Thomas.  (301)  966-4623. 
SliPFLElVENTMtV  INFORMATtON: 
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I.  Background 

A.  Generot 

Honie  heahh  services  are  provided  to 
the  elderly  and  disabled  under  the 
Hospital  Insurance  (Part  A)  and  the 
Supplemental  Medjcal  Insurance  (Part 
B]  benefits  of  the  Nifedicare  program. 
These  services  generally  most  be 
provided  by  a  home  health  agency 
(HHA)  that  participates  in  Medicare,  on 
a  visiting  basis  in  a  beneficiary's  home, 
and  include  the  following: 

•  Part-time  or  intermittent  nursing 
care  furoiiihed  by  or  imder  the 
supervision  of  a  registered  nurse. 

•  Physical,  occupational,  or  speech 
therapy. 

•  Medical  social  services  under  the 
direction  of  a  physician. 

•  Part-time  or  intermittent  home 
health  aide  services. 

•  Medical  supplies  (other  than  drugs 
and  biologicals)  and  durable  medical 
eqidpment 

•  Services  of  interns  and  residents 
when  the  HHA  is  owned  by  or  affihated 
with  a  hospital  that  has  an  approved 
medical  education  program. 

The  exception  to  the  requirements 
that  services  be  provided  in  the  hon>e 
inchides  those  services  that  require  the 
kinds  of  equipment  that  cannot  be 
brought  to  the  home  and  are  provided 
under  arrangement  with  a  HHA  in  a 
hospital,  skilled  nursing  facility,  or 
rehabilitation  agency. 


B.  Legislative  Provisions 

In  order  for  any  home  health  service 
to  be  covered  under  Medicare,  specific 
requirements  contained  in  the  Social 
Sectirity  Act  (the  Act)  must  be  met  In 
accordance  with  section  188t(m)  of  the 
Act,  the  services  must  be  furnished 
under  a  plan  of  care  established  and 
periodicaHy  reviewed  by  a  physician. 
Section  1814(al(2}(C)  of  the  Act  provides 
requirements  for  coverage  under  Part  A 
for  home  health  services  and  section 
1835(a)(2)(A)  of  the  Act  provides 
requirements  for  coverage  under  Part  B 
for  home  health  services.  Both  sections 
require  that  a  physician  certify  that  a 
beneficiary  is  under  a  physician's  care, 
under  a  plan  of  care  established  and 
periodically  reviewed  by  a  physician, 
confined  to  the  home,  and  in  need  of 
skilled  nursing  care  on  an  intermittent 
basis,  or  (^ysical  or  ^jeecfa  therapy,  or 
has  a  continued  need  for  occupational 
therapy  when  eligibility  for  home  health 
services  has  been  established  because 
of  a  prior  need  for  intermittent  skilled 
nursing  care,  speech  therapy,  or  physical 
therapy  in  the  current  or  prior 
certification  period. 

Section  1861(m)(4)  of  the  Act.  requires 
that  for  Medicare  to  cover  home  health 
aides  services,  home  health  aides 
(whether  employed  directly  by  an  HHA 
or  Bade  available  throu^  contract  with 
another  entity)  must  successfully 
complete  a  training  and  competency 
evaluation  program  or  competency 
evahiation  program  approved  by  die 
Secretary.  The  interim  final  regulations 
implementing  these  requirements  were 
published  on  August  14, 1989  at  54  FR 
33354. 

Section  1861(dd)  of  the  Act  defines 
hospice  care  and  the  hospice  provisions 
under  Medicare.  Under  section 
1861{<ld){l){D){i)  of  the  Act.  the  services 
of  a  home  heahh  aide  are  covered  as  a 
hoepice  service  when  the  aide  has 
successfully  completed  a  training  and 
competency  evaluation  program  that 
meets  the  requirements  established  by 
the  Secretary. 

C.  Current  Regulations 

The  regulations  implementing  the 
statutory  provisions  governing  Medicare 
conditions  of  participation  for  home 
health  agencies  are  located  at  42  CFR 
part  484.  subpart  L  These  rules  specify 
the  genera),  as  well  as  the  specific, 
requirements  that  must  be  met  by  HHAs 
in  order  to  participate  in  the  Medicare 
program. 

lite  regulations  implementing  the 
statutory  provisions  governing  coverage 
of  home  health  benefits  under  Part  A  are 
located  at  part  409,  subpart  E  These 
rules  specify  the  services  included  under 


the  benefit  as  well  as  limitatioea  and 
exclusions  that  apply. 

The  regulations  goreming  coverage  of 
home  health  benefits  under  Part  B  are 
located  at  {  410.80.  Section  410.80  states 
that  the  coverage  rules  under  Part  A 
(§S  409.40  through  409.46)  apfriy  to  Part 
B  as  welL 

Tbe  regulations  governing  coverage  of 
home  heahh  aide  services  furnished  for 
a  hospice  are  located  at  H  418.94  ai>d 
418.202(g).  As  stated  above,  these 
sections  require  that  home  health  aides 
furnishing  services  for  a  hospice  meet 
the  same  requirements  as  for  aides 
furnishing  services  for  a  HHA. 

D.  Program  Growth  and  Deveiopatent 
and  Resulting  Concerns  Regarding 
Existing  Guidelines 

1.  General 

The  growth  in  Medicare  payment  for 
home  health  services  and  in  the 
numbers  of  persorw  receiving  these 
services  has  been  dramatic  since  the 
inception  of  the  Medicare  program.  In 
1974.  392.700  persons  (16  per  thousand 
enrollees)  received  an  average  of  21 
covered  Medicare  home  health  visits 
each,  at  a  cost  to  Medicare  of  $141.5 
million.  In  1986. 1.6  million  persons  (50 
per  thousand  enrollees)  received  an 
average  of  24  covered  Medicare  home 
health  visits  each,  at  a  cost  to  Medicare 
of  approximately  $1.8  billion.  From  1974 
throit^  1986,  the  number  of  persons 
served  per  1,000  Medicare  enrollees 
increased  at  an  average  aimual  rate  of 
12.4  percent;  the  number  of  visits  per 
1.000  enrollees  increased  at  an  average 
annual  rate  of  11.1  percent;  and 
Medicare  program  expenditures 
increased  at  an  average  annual  rate  of 
23.6  percent  As  a  percent  of  total 
Medicare  benefits,  payments  for  HHA 
services  have  grown  from  1.2  percent  in 
1974  to  2.4  percent  in  1986.  Additionally, 
the  number  of  participating  HHAs 
increased  from  2,250  in  1975  to 
approximately  5J00  in  1990. 

The  increase  in  the  utilization  of 
Medicare  home  health  services  and  in 
the  number  of  participating  HHAs 
reflects  both  the  growth  in  the  Medicare 
popidation  and  the  trend  towards  the 
provision  of  health  care  outside  of 
institutions  whenever  possible.  As  these 
trends  continue,  there  have  been 
increasing  concerns  raised  with  regard 
to  whether  Medicare  payment  for  home 
health  care  has  been  made  in  a  manner 
consistent  with  Medicare  guidelines.  We 
believe  that  if  this  proposed  regulation 
is  finalized  it  will  clarify  Medicare  home 
health  policy  and  serve  to  enhance  the 
consistent  administration  of  the  benefit 
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2.  Home  Health  Aide  Duty  and 
Supervision 

A  September  1987  study  conducted  by 
the  Office  of  Inspector  General  (OIG), 
Home  Health  Aide  Services  for 
Medicare  Patients.  OAI-02-66-00010.    . 
found  that  the  supervision  of  home 
health  aide  services  is  insufficient  to 
ensure  that  home  health  aides  provide 
the  care  that  is  ordered  by  the  physician 
imder  the  plan  of  care,  and  insufficient 
to  ensure  that  care  is  provided  properly. 
In  particular,  the  report  indicates  that 
the  problems  found  were  significantly 
more  prevalent  among  home  health 
aides  who  were  not  employees  of  the 
HHA.  but  who  were  furnishing  services 
under  an  agreement  between  the  HHA 
and  another  entity. 

Further,  the  OIG  report  indicated  that 
often  the  problems  were  caused  or 
exacerbated  by  the  use  of  too  many 
different  home  health  aides  to  provide 
care  to  a  beneficiary.  Multiple  aides 
appeared  to  have  been  assigned  to  the 
same  beneficiary  without  regard  to  the 
unique  needs  of  the  beneficiary  or  the 
aide's  familiarity  with  the  beneficiary's 
condition,  in  order  to  maximize  the 
number  of  home  health  aide  visits  that 
could  be  provided  by  the  aide. 

n.  Proposed  Provisions  of  the 
Regulations 

A.  Home  Health  Aide  Duties  and 
Supervision 

1.  Assignment  and  Duties  of  the  Home 
Health  Aide 

Current  regulations  at  §  484.36(c) 
specify  the  assignment  and  duties  of 
home  health  aides.  They  permit  a 
registered  nurse  to  assign  an  aide  to  a 
specific  patient.  We  do  not  propose  any 
change  to  this  requirement. 

The  proposed  regulations  would 
require  that  aides  be  given  written 
patient  care  instructions  from  the 
registered  nurse  or  other  appropriate 
professional  who  is  responsible  for  the 
supervision  of  the  aide.  The  proposed 
regulations  emphasize  the  importance  of 
this  instruction  requirement  since 
services  that  are  intended  to  support  an 
established  plan  of  care  are  often 
sufficiently  technical  to  require 
specialized  instruction.  We  expect  the 
required  instruction  to  enable  aides  to 
furnish  services  that  are  of  maximum 
benefit  to  patients. 

Also,  we  propose  to  define  the  duties 
of  a  home  health  aide  in  §  484.36(c)(2)  as 
including,  but  not  limited  to,  hands-on 
personal  care,  simple  fl^pcedures  that 
are  an  extension  Q|B^bpy  or  nursing 
services.  assistance^Rmbulation  or 
exercise,  and  assistance  in 
administering  medications  that  are 


ordinarily  self-administered.  The 
proposed  rule  requires  that  any  home 
health  aide  service  offered  by  an  HHA 
must  be  provided  by  a  person  who 
meets  the  definition  of  a  "home  health 
aide".  We  defined  a  "home  health  aide" 
in  the  interim  final  rule  regarding  aide 
training  requirements  published  on 
August  14. 1989  at  54  FR  33354  (42  CFR 
part  484). 

We  would  note  that  home  health  aide 
training  and  competency  evaluation 
requirements  are  discussed  without 
reference  to  nurse  aide  training  and 
competency  evaluation  requirements. 
These  two  sets  of  requirements  are 
contained  in  separate  sections  of  the 
Social  Security  Act  and  are  different  in 
many  respects.  We  beheve  that  it  would 
be  beneficial  if  these  separate  sets  of 
requirements  were  coordinated  so  that 
aides  trained  and  competency  evaluated 
in  one  setting  (that  is,  nursing  facilities 
or  home  health)  could  work  in  another. 
Coordination  of  requirements  would 
eliminate  overlap  and  duplication  in 
program  requirements,  registry 
maintenance,  and  in  competency 
evaluation  activities.  We  expect  to 
pursue  coordination  of  the  requirements 
legislatively  when  possible. 

2.  Aide  Supervision 

Current  regulations  (§  484.36(d)) 
require  that  a  registered  nurse  or  other 
appropriate  professional  staff  members 
make  an  on-site  visit  to  a  patient's 
residence  at  least  every  2  weeks  (either 
when  the  aide  is  present,  or  when  the 
aide  is  absent)  to  ascertain  whether 
goals  are  being  met.  and  to  assess  the 
patient  and  aide  relationship. 

In  §  484.36(d).  we  propose  to  modify 
the  requirements  governing  supervision 
of  home  health  aide  services. 

In  S  484.36(d)(1).  we  propose  that,  if  a 
patient  is  receiving  skilled  services  as 
well  as  home  health  aide  services,  the 
appropriate  professional  be  required  to 
perform  the  home  health  aide 
supervisory  visit  required  in 
§  484.36(d)(2).  If  a  patient  is  receiving 
skilled  nursing  care,  we  would  require 
that  supervision  be  furnished  by  a 
registered  nurse.  If  a  patient  is  not 
receiving  skilled  nursing  care,  but  is 
receiving  other  skilled  care,  we  would 
permit  supervision  to  be  furnished  by 
the  appropriate  professional. 

We  propose,  in  {  484.36(d)(2).  that  if 
one  or  more  skilled  services  are  being 
furnished,  at  least  one  visit  per  month 
must  occur  when  the  home  health  aide  is 
providing  care  to  the  patient.  We  also 
propose  that  if  the  home  health  aide  is 
not  an  employee  of  an  HHA  or  hospice, 
the  HHA  or  hospice  would  perform  all 
of  the  supervisory  visits  of  that  aide 
while  the  aide  is  providing  care  to  the 


patient  for  the  HHA  or  hospice.  We 
propose  this  latter  requirement  because 
of  the  OIG's  finding  that  there  are 
disproportionately  more  problems  with 
the  services  of  contracted  home  health 
aides  than  with  the  services  of  agency- 
employed  aides. 

In  summary,  we  propose  that  when 
the  patient  is  receiving  skilled  care,  as 
well  as  aide  services,  the  appropriate 
professional  must  make  a  supervisory 
visit  at  least  once  every  two  weeks.  At 
least  one  of  these  visits  each  month 
must  be  made  while  the  aide  is 
providing  care  to  the  patient.  If  the  home 
health  aide  is  not  an  employee  of  the 
HHA  or  hospice,  we  propose  that  the 
HHA  or  hospice  would  perform  all 
supervisory  visits  of  that  aide  while  the 
aide  is  providing  care  to  the  patient. 
That  is,  the  HHA  could  not  contract  out 
the  function  of  supervising  the  services 
of  aides  that  are  obtained  under 
contract. 

Lastly,  when  a  patient  is  provided 
home  health  aide  services  but  is  not 
provided  skilled  care  (for  example, 
private  pay  patients,  some  Medicaid 
patients),  the  proposed  regulation  at 
S  484.36(d)(3)  would  require  that 
supervisory  visits  must  occur  at  a 
frequency  of  not  less  than  once  every  62 
days.  We  believe  that  this  difference  in 
treatment  of  supervisory  visits  when 
patients  are  not  receiving  skilled  care  is 
appropriate  because  these  patients 
generally  are  not  as  ill  as  those  who 
require  skilled  care.  Moreover,  the 
services  provided  to  these  patients 
would  not  include  the  extensions  of 
skilled  care  ordered  on  the  plan  of  care 
(that  is.  services  directly  supportive  of 
skilled  care  being  furnished 
concomitantly  to  the  patient,  such  as 
routine  maintenance  exercises  and 
repetitive  speech  routines).  The  OIG 
found  that  home  health  aide  services 
that  are  supportive  of  skilled  care  are 
often  not  furnished  as  required  in  the 
plan  of  care,  but  that  the  aide  will 
usually  provide  other  personal  care  that 
is  not  a  direct  extension  of  the  skilled 
services  furnished  to  the  patient.  We  are 
proposing  that  each  of  these  supervisory 
visits  occur  while  the  aide  is  providing 
care  to  the  patient.  We  believe  that  this 
requirement  is  necessary  to  ensure  the 
quality  of  aide  services  due  to  the 
infrequent  nature  of  the  required 
supervisory  visits. 

In  §  484.36(d)(4).  we  propose  to 
identify  the  responsibilities  of  an  HHA 
or  hospice  that  chooses  to  provide  home 
health  aide  services  under  arrangements 
with  another  organization  as:  ensuring 
the  overall  quality  of  the  care  provided 
by  the  aide,  supervision  of  the  aide,  and 
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ensuring  the  aides  have  met  the  training 
requirements. 

We  also  propose  as  part  of  the  cbnical 
records  requirements  at  i  484.48,  that 
the  discharge  summary  must  be  sent  to 
the  attending  physician. 

3.  Home  Heahh  Aide  Services  in 
Hospices 

Current  regulations  at  §S  418.94  and 
418.202  identi^  the  services  that  may  be 
furnished  by  home  health  aides 
furnishing  services  for  a  hospice.  These 
services  are  the  same  services  that  may 
be  furnished  by  aides  furnishing 
services  for  an  HHA.  To  maintain  this 
comparabihty,  we  pri^jose  to  make 
conforming  technical  revisions  to 
S§  418.94  and  418.202.  Also,  to  maintain 
comparability  and  to  ensure  that 
services  are  furnished  only  by  those 
individuals  who  have  completed 
necessary  training  or  competency 
evaluations,  we  propose  to  remove 
assistance  in  personal  care  as  a  service 
included  under  homemaker  services. 

B.  Home  Health  Coverage  Guldelinea 

1.  Genera) 

The  proposed  regulations  generally 
restate  longstanding  Medicare  home 
health  services  coverage  policies,  and 
would  codify  these  policies  in 
regulations.  There  are  two  reasons  for 
doing  so.  First,  the  growth  in  the  benefit, 
both  in  terms  of  the  number  of  people 
served  and  as  a  percentage  of  total 
Medicare  payments,  demonstrates  the 
increased  importance  of  this  benefit 
within  the  Medicare  program.  HCFA 
could,  therefore,  benefit  from  public 
discussion  of  longstanding  policy. 
Second,  there  is  need  for  a  better  pubbc 
understanding  of  when  care  may  be 
covered  by  Medicare  and  when  care 
may  not  be  covered,  so  that 
beneficiaries.  HHAs,  other  providers, 
physicians,  and  insurers  can  plan 
appropriately  for  the  noninstitutional 
care  of  Medicare  beneficiaries. 

2.  Conditions  for  Payment 

In  propoeed  {  409.40,  we  would 
identify  secbons  1814(a)(2)(C). 
1835(a)(2)(A).  and  ia61(m)  of  the  Act  as 
the  statutory  basis  for  the  requirements 
that  must  be  met  for  Medicare  payment 
to  be  made  for  home  heahh  services. 

We  propose  revising  and  moving  the 
regulations  regarding  services  that  are 
excluded  as  home  health  services, 
currently  at  i  408.41.  to  1 40a48.  We 
propose  to  include  at  9  ^)9.41,  a 
framework  of  conditions  for  payment  of 
home  health  services  under  Medicare. 

In  S  409.41(a),  we  propose  that  for 
home  health  services  to  be  covered  by 
Medicare,  they  must  be  furnished  by  a 


HHA  that  has  in  effect  a  valid 
agreement  to  participate  m  Medicare  or 
by  an  entity  furnishing  services  under 
arrangements  with  a  participating  HHA. 
Section  1801(m)  of  the  Act  states  dearly 
that  to  be  considered  to  be  "home  heaMi 
services"  for  Medicare  payment 
purposes,  the  services  must  be  furnished 
by  a  HHA  or  by  another  entity  under 
arrangements  with  a  participating  HHA. 

h)  i  409.41(b).  we  propose  that  the 
signature  requirements  of  §  424^  for 
physician  certiHcations,  recertifications, 
and  plans  of  care  must  be  met  for 
Medicare  to  cover  home  health  services. 
The  requirements  of  S  424.22  are  based 
upon  the  physician  certification 
requirements  contained  in  secbons 
1814(a)(2)(C)  and  ie35(a)(2)(A)  of  the 
Act.  These  sections  of  the  statute 
require  that  the  physician  certify  that 
the  beneficiary  is  confmed  to  the  home, 
under  the  care  of  a  physician,  under  a 
plan  of  care  established  and  periodically 
reviewed  by  a  i^ysidan.  and  needs 
skilled  nursing  care  on  an  intermittent 
basis,  or  physical  therapy  or  speech 
therapy,  or  has  a  need  for  occupational 
therapy  that  continues  after  the  patient 
has  ceased  to  need  one  of  the  other 
skilled  services. 

In  5  409.41(c),  we  propose  that  for 
home  health  services  to  be  covered  by 
Medicare,  aU  requirements  for  coverage 
of  services  that  are  contained  in 
proposed  i  9  409.42  through  409.47  must 
be  met.  Each  of  the  proposed  sections 
and  subsections  is  discussed  below. 

3.  Under  the  Care  of  a  Physician 

We  propose  to  revise  current 
9  409.42(a)  (and  redesignate  it  as 
9  409.42)  to  state  that  in  order  to  quahfy 
for  Medicare  coverage  of  home  health 
services  a  beneficiary  must  meet  the 
requirements  of  9  4a9.42(a)  through  (d). 

We  propose  to  redesignate  current 
9  409.42(b)(1),  which  requires  that  to 
qualify  for  Medicare  coverage  of  home 
health  services,  the  beneficiary  must  be 
confined  to  the  home,  as  9  409.42(a). 

In  9  409.42(b),  we  propose  to  indude 
the  requirement  that  the  beneficiary  be 
under  the  care  of  a  physician  who 
establishes  the  plan  of  care.  Sections 
1814(a)(2)(C)  and  1835(a)(2)(A)  of  the 
Act  both  require  that  to  quahfy  for 
Medicare  coverage  of  home  health 
services,  the  benefidary  must  along 
with  other  requirements,  be  under  the 
care  of  •  pbyaidan.  Additionally,  we 
would  specify  that  a  doctor  of  podiatric 
medicine  may  establish  a  plan  of  care 
(as  allowed  by  section  1861(r)  of  the 
Ad)  only  if  that  is  consistent  with  the 
HHA's  policy  and  with  the  functions  he 
or  she  is  authorized  to  perform  nz»der 
State  law. 


4.  Need  for  a  Quali^-ing  Service 

In  9  409.42(c),  we  propose  to  indude 
the  requirement  that  a  beneficiary  mu&t 
need  skilled  nursing  care  on  an 
intermittent  basis,  or  ii^ysical  or  speech 
therapy,  or  have  a  continued  need  Cor 
occupational  therapy  after  an  initial 
need  for  skilled  nursing  on  an 
intermittent  basis,  or  physical  or  speech 
therapy  has  ceased.  This  requirement  is 
also  imposed  by  sections  1814(a)(2)(C) 
and  1835(a)(2)(A)  of  the  Act  as  one  of 
the  criteria  that  a  benefidary  must  meet 
to  qualify  for  Medicare  coverage  of 
home  health  services. 

In  9  408.42(c)(1),  we  would  specify 
that  to  meet  the  criteria,  the  skilled 
nursing  care  must  be  needed  on  an 
intermittent  basis  and  must  meet  the 
requirements  of  9  409J32. 

Section  409.32  of  current  regulations 
includes  a  general  discussion  of  what 
constitutes  skilled  services  and  the  need 
for  skilled  services  for  coverage  of 
posthospital  skilled  nursing  fadlity 
(SNF)  services.  Spedficaliy,  9  409.32 
requires  that  the  service  must  be  of  an 
inherently  complex  nature,  so  that  it  can 
be  safely  and  eiffectively  performed  only 
by,  or  under  the  supervisicm  of. 
(wofessional  or  technical  personnel.  It 
further  requires  that  a  condition  that 
does  not  ordinarily  require  skilled 
services  may  require  them  because  of 
special  medical  complicabons.  Under 
those  drcumstances,  a  service  that  is 
usually  non-skilled  (such  as 
administration  of  routine  oral 
medications,  eye  drops,  and  ointments; 
simple  dressing  dianges;  assistance  in 
dressing,  eating,  etc.)  may  be  considered 
skilled  because  it  must  be  performed  or 
supervised  by  skilled  nursing  or 
rehabilitation  personnel  Far  example,  a 
plaster  cast  on  a  leg  usually  does  not 
require  skilled  care.  However,  if.  for 
example,  the  patient  has  a  pre-existing 
acute  skin  condition  or  needs  tracticm, 
skilled  personnd  may  be  needed  lo 
adjust  traction  or  watch  for 
complicatiiuis.  In  situabons  of  this  type, 
the  complications  and  the  skUled 
services  they  require  must  be 
documented  by  physidans'  orders  and 
nursing  or  therapy  notes. 

The  restoration  potential  of  a  patient 
is  not  the  deciding  factor  in  determining 
whether  skilled  services  are  needed 
Even  if  full  recovery  or  medical 
improvement  is  not  possible,  a  patient 
may  need  skilled  services.  The 
determination  of  whether  a  benefidary 
needs  skilled  care  is  to  be  based  solely 
upon  the  beneficiary's  unique  condition 
and  individual  needs,  without  regard  to 
whether  the  illness  or  injury  is  acute, 
chronic  tenninal  or  expected  to  extend 
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over  a  long  period  of  time.  In  addition, 
skilled  care  may.  dependent  upon  the 
unique  condition  of  the  beneficiary, 
continue  to  be  necessary  for  a 
beneficiary  whose  condition  is  stable. 
Skilled  services  include  the  overall 
management  and  evaluation  of  care 
plans.  The  development,  management, 
and  evaluation  of  a  patient  care  plan 
based  on  the  physician's  orders 
constitute  skilled  services  if.  because  of 
the  patient's  physical  or  mental 
condition,  those  activities  require  the 
involvement  of  technical  or  professional 
personnel  in  order  to  meet  the  patient's 
needs,  promote  recovery,  and  ensure 
medical  safety.  This  would  include  the 
management  of  a  plan  involving  only  a 
variety  of  personal  care  services  if,  in 
light  of  the  patient's  condition,  the 
aggregate  of  those  services  requires  the 
involvement  of  skilled  personnel.  For 
example,  an  aged  patient  with  a  history 
of  diabetes  mellitus  and  angina  pectoris 
who  is  recovering  from  an  open 
reduction  of  a  fracture  of  the  neck  of  the 
femur  requires,  among  odier  services, 
careful  skin  care,  appropriate  oral 
medications,  a  diabetic  diet,  an  exercise 
program  to  preserve  muscle  tone  and 
body  condition,  and  observation  to 
detect  signs  of  deterioration  in  his  or  her 
condition  or  complications  resulting 
from  restricted,  but  increasing,  mobility. 
Although  any  of  the  required  services 
could  be  performed  by  a  properly 
instructed  person,  such  a  person  would 
not  have  the  ability  to  understand  the 
relationship  between  the  services  and 
evaluate  the  ultimate  effect  of  one 
service  on  the  other.  Since  the  nature  of 
the  patient's  condition,  age.  and 
immobility  creates  a  high  potential  for 
serious  complications,  such  an 
understanding  is  essential  to  ensure  the 
patient's  recovery  and  safety.  Under 
these  circumstances,  the  management  of 
the  plan  of  care  would  require  the  skills 
of  a  nurse  even  though  the  individual 
services  are  not  skilled.  Skilled 
management  and  evaluation  could  also 
be  appropriate  in  circumstances  that 
require  the  management  of  a  plan 
combining  skilled  and  non-skilled 
services,  non-skilled  services  that  are 
furnished  by  an  organization  other  than 
the  HHA,  or  if  the  skills  of  a  nurse  are 
necessary  to  manage  the  involvement  of 
multi-disciplinary  skilled  services  when 
there  is  no  other  need  for  skilled  nursing 
care. 

Skilled  planning  and  management 
activities  are  not  always  speciHcally 
identified  in  the  patient's  clinical  record. 
Therefore,  if  the  patient's  overall 
condition  would  support  a  fmding  that 
recovery  and  safety  can  be  assured  only 
if  the  total  care  is  planned,  managed. 


and  evaluated  by  professional 
personnel,  it  would  be  appropriate  to 
infer  that  skilled  services  are  being 
offered. 

Observation  and  assessment  also 
constitute  skilled  services  when  the 
skills  of  a  skilled  professional  are 
required  to  identify  and  evaluate  the 
patient's  need  for  modification  of 
treatment  for  additional  medical 
procedures  until  his  or  her  condition  is 
stabilized.  For  example,  a  patient  with 
congestive  heart  failure  may  require 
continuous  close  observation  to  detect 
signs  that  serve  as  indicators  for 
adjusting  therapeutic  measures,  such  as 
signs  of  decompensation,  abnormal  fluid 
balance,  or  adverse  effects  resulting 
from  prescribed  medication(s).  Likewise, 
surgical  patients  transferred  from  a 
hospital  to  a  skilled  nursing  facility 
while  in  the  complicated,  unstabilized 
postoperative  period  (for  example,  after 
hip  prosthesis)  may  need  continued 
close  skilled  monitoring  for  post- 
operative complications  or  adverse 
reaction.  Patients  who,  in  addition  to 
their  physical  problems,  exhibit  acute 
psychological  symptoms  such  as 
depression,  anxiety,  or  agitation,  etc., 
may  also  require  skilled  observation  and 
assessment  by  skilled  personnel  to 
assure  their  safety  or  the  safety  of 
others;  for  example,  to  observe  for 
indications  of  suicidal  or  hostile 
behavior.  The  need  for  services  of  this 
type  must  be  documented  by  physicians' 
orders,  or  nursing  or  therapy  notes. 

Patient  education  services  are  also 
skilled  services  if  the  use  of  professional 
personnel  is  necessary  to  teach  a  patient 
or  his  or  her  caregiver  self-maintenance. 
For  example,  a  patient  who  has  had  a 
recent  leg  amputation  needs  skilled 
rehabilitation  services  provided  by 
professional  personnel  to  provide  gait 
training  and  teach  prosthesis  care. 
Likewise,  a  patient  newly  diagnosed  as 
diabetic  requires  instruction  from 
professional  personnel  to  learn  self- 
administration  of  insulin  or  foot-care 
precautions,  etc. 

Skilled  hands-on  nursing  care  can 
include,  but  is  not  limited  to,  the 
following  services: 

•  Intravenous,  intramuscular,  or 
subcutaneous  injections  or  intravenous 
feeding; 

•  Levin  tube  and  gastrostomy 
feedings; 

•  Nasopharyngeal  and  tracheostomy 
aspiration; 

•  Insertion  and  sterile  irrigation  and 
replacement  of  catheters; 

•  Application  of  dressings  involving 
medications  or  aseptic  techniques; 

•  Treatment  of  certain  decubitus 
ulcers  or  other  significant  skin  disorder. 


•  Heat  treatments  that  have  been 
specifically  ordered  by  a  physician  as 
part  of  active  treatment  and  that  require 
observation  by  nurses  to  adequately 
evaluate  the  beneficiary's  progress; 

•  Initial  phases  of  a  regimen  involving 
administration  of  medical  gases; 

•  Rehabilitation  nursing  procedures, 
including  the  related  teaching  and 
adaptive  aspects  of  nursing  that  are  part 
of  active  treatment  (for  example,  the 
institution  and  supervision  of  bowel  and 
bladder  training  programs}; 

•  Ostomy  care;  and 

•  Venipuncture 

These  Federal  regulations  have  been 
widely  accepted  as  Medicare  definitions 
of  skilled  care  (in  the  case  of  S  409.32) 
and  as  examples  of  skilled  nursing 
services.  We  believe  that  these 
definitions  and  examples  are  equally 
applicable  in  defining  skilled  nursing 
care  in  the  home  setting  and  that 
significant  confusion  and  unnecessary 
duplication  can  be  avoided  by  the  use  of 
these  definitions  for  coverage  of  home 
health  services. 

In  §  409.42(c)(2),  we  propose  that  a 
beneficiary  may  qualify  for  Medicare 
coverage  of  home  health  services  if  the 
beneficiary  needs  physical  therapy  that 
meets  the  requirements  for  coverage  as 
proposed  in  $  409.44(b). 

In  S  409.42(c)(3),  we  propose  that  a 
beneficiary  may  also  qualify  for 
Medicare  coverage  of  home  health 
services  if  the  beneficiary  needs  speech 
therapy  that  meets  the  requirements  for 
coverage  as  proposed  in  9  409.44(b). 

In  §  409.42(c)(4),  we  propose  that  a 
beneficiary  may  also  qualify  for 
Medicare  coverage  of  home  health 
services  if  the  beneficiary  has  a 
continuing  need  for  occupational 
therapy  services  that  meet  the 
requirements  for  coverage  as  proposed 
in  §  409.44(b).  The  beneficiary  has  a 
continuing  need  for  occupational 
therapy  when  eligibility  for  home  health 
services  has  been  established  by  virtue 
of  a  prior  need  for  intermittent  skilled 
nursing  care,  speech  therapy,  or  physical 
therapy  in  the  current  or  prior 
certification  period.  As  with  the  other 
criteria,  this  requirement  is  based  in 
sections  1814(a)(2)(C)  and  1835(a)(2)(A) 
of  the  Act. 

5.  Under  a  Plan  of  Care  Established  and 
Approved  by  a  Physician 

In  S  409.42(d),  we  propose  to  specify 
that  for  the  beneficiary  to  qualify  for 
Medicare  coverage  of  home  health 
services,  the  beneficiary  must  be  under 
a  plan  of  care  that  meets  the 
requirements  of  §  409.43.  This 
requirement  is  based  on  sections 
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1814(a)(2)(C)  and  1835(a)(2)(A)  of  the 
Act. 

We  propose  revising  current 
§  409.42(e)  and  redesignating  it  as 
§  409.47.  This  is  discussed  later  in  this 
preamble.  We  would  then  redesignate 
''urrent  S  409.42(g)  as  §  409.42(e). 

C.  Requirements  for  the  Plan  of  Care 

In  5  409.43,  we  propose  the  criteria 
tnat  must  be  met  in  order  for  the  plan  of 
care  to  be  considered  acceptable. 
Sections  1814(a)(2)(C)  and  1835(a)(2)(A) 
of  the  Act  require  that  to  qualify  for 
Medicare  coverage  of  home  health 
services  the  beneficiary  be  under  a  plan 
of  care  established  and  periodically 
reviewed  by  a  physician.  Moreover,  the 
statute  in  section  1861(m)  requires  that 
services  must  be  furnished  under  a  plan 
of  care  established  and  periodically 
reviewed  by  a  physician  in  order  to  be 
covered.  Hence,  the  plan  of  care 
requirement  is  both  a  criterion  that  must 
be  met  for  the  beneficiary  to  qualify  for 
any  Medicare  coverage  of  home  health 
services  and  a  requirement  for  any 
specific  services  to  be  covered  as  home 
health  services.  The  requirements  that 
govern  when  a  plan  of  care  is 
acceptable  are,  therefore,  referenced  as 
both  criteria  that  the  beneficiary  must 
meet  to  qualify  for  Medicare  coverage  of 
home  health  services  under  the 
proposed  9  409.42  and  as  conditions  for 
payment  of  services  under  the  proposed 
§  409.41. 

1.  Content  of  the  Plan  of  Care 

In  S  409.43(a),  we  propose  that  a  plan 
of  care  must  contain  the  items  specified 
in  the  Medicare  conditions  of 
participation  for  HHAs  at  484.18(a).  We 
believe  that  the  reference  to  this 
longstanding  requirement  for  the  plan  of 
care  continues  to  be  appropriate. 

2.  Physician's  Orders  for  Services 

In  S  409.43(b),  we  propose  for 
coverage  purposes  that  the  physician's 
orders  for  services  on  the  plan  of  care 
must  be  speciHc  with  respect  to  the  staff 
that  will  furnish  services  and  the 
frequency  at  which  the  services  are  to 
be  furnished.  Orders  for  services  to  be 
provided  "PRN"  (a  term  of  art  meaning 
"as  needed")  must  be  accompanied  by  a 
description  of  the  beneficiary's 
condition  that  would  occasion  the  visit 
and  a  specific  limit  on  the  number  of 
those  visits  to  be  made  under  the  order. 
We  have  repeatedly  encountered 
situations  where  the  physician  ordered 
skilled  nursing  care  "as  needed"  or 
"PRN"  without  specifying  the  frequency 
of  the  visits.  We  do  not  believe  that  such 
open-ended  statements  can  be 
considered  reasonable  orders  for  care. 


We  recognize,  however,  that  there 
may  be  circumstances  in  which  the 
i-iHA  needs  the  flexibility  to  provide  an 
immediate  service  to  the  beneficiary  if  it 
is  not  able  to  immediately  contact  the 
physician  to  get  an  order.  Examples  of 
these  situations  include  a  plugged 
urinary  catheter,  or  a  leaking  heparin 
lock  for  an  I.V  antibiotic  patient. 
Therefore,  the  physician  may  wish  to 
order  a  limited  number  of  visits  under 
certain  conditions.  The  number  of  those 
visits,  however,  should  be  specifically 
limited,  and  there  should  be  specified 
criteria  to  be  met  before  they  may  be 
made.  Orders  for  visits  may  indicate  a 
specific  range  in  the  frequency  of  visits. 
In  these  circumstances,  the  upper  limit 
of  the  range  is  considered  the  specific 
frequency. 

3.  Physician  Signature  on  Plan  of  Care 

In  9  409.43(c).  we  propose  that  the 
plan  of  care  must  be  signed  and  dated 
by  a  physician  who  meets  the 
certification  and  recertification 
requirements  of  S  424.22.  This 
requirement  is  based  on  sections 
1814(a)(2).  1835(a)(2),  and  1861(m)  of  the 
Act. 

We  also  propose  that  the  plan  of  care 
be  signed  by  the  physician  before  the 
bill  for  services  is  submitted.  The 
requirement  that  the  plan  of  care  be 
signed  by  the  physician  before  the  bill 
for  payment  is  submitted  is  a 
longstanding  requirement  (Medicare 
Intermediary  Manual,  section  3117.2(D) 
and  Medicare  Home  Health  Agency 
Manual,  section  204.2(D)). 

4.  Changes  to  the  Plan  of  Care 

In  S  409.43(c),  we  also  would  require 
that  changes  in  the  plan  of  care  be  in 
writing  and  signed  and  dated  by  the 
physician.  We  propose  this  requirement 
because  we  believe  that  it  is  necessary 
to  ensure  that  the  services  have  been 
provided  in  accord  with  the  plan  of  care 
established  and  periodically  reviewed 
by  the  physician.  This  requirement 
would  not  preclude  the  use  of  verbal 
orders  as  described  in  S  409.43(d)  below. 

5.  Verbal  Orders 

In  S  409.43(d),  we  propose  that  when 
services  are  furnished  on  the  basis  of 
the  verbal  orders  of  the  physician 
(whether  start  of  care,  recertification  or 
change  of  orders),  the  orders  must:  be 
reduced  to  writing,  include  the  date  of 
the  verbal  order  and  be  signed  and 
dated  with  the  date  of  receipt  by  the 
registered  nurse  or  qualified  therapist 
receiving  them.  This  requirement 
generally  restates  the  current  policy 
regarding  verbal  orders  in  section  204.2E 
of  the  Home  Health  Agency  Manual 
(HCFA  Pub.  11).  The  requirement  is. 


however,  clarified  to  specify  that  the 
lecord  of  the  verbal  order  must  be  dated 
and  signed  by  the  person  taking  the 
order  and  that  the  requirements 
regarding  verbal  orders  apply  to  all 
verbal  orders,  whether  for  start  of  care, 
recertification,  or  change  orders.  We 
believe  that  this  requirement  is 
appropriate  to  ensure  that  all  services 
are  furnished  under  the  orders  of  the 
physician. 

In  §  409.43(d),  we  also  propose  that 
the  record  of  the  verbal  order  must  be 
countersigned  and  dated  by  the 
physician  before  the  HHA  bills  for  the 
care.  We  believe  this  requirement  is  also 
necessary  to  ensure  that  the  services  for 
which  the  HHA  is  billing  Medicare  were 
provided  based  on  physician  orders. 

We  would  note  that  the  HHA  has 
flexibility  with  respect  to  where  it 
records  the  verbal  orders.  The  HHA 
may  meet  the  requirement  by  recording 
the  verbal  orders  on  the  HCFA  form  485 
that  is  sent  to  the  physician  for  signature 
or,  if  appropriate,  it  may  use  some  type 
of  "change  of  orders"  slip  to  record 
change  orders.  In  any  case,  however,  for 
services  furnished  based  on  verbal 
orders  to  be  considered  to  have  been 
furnished  under  a  plan  of  care,  there 
must  be  a  record  of  the  verbal  order  as 
specified  above  and  there  must  be  a 
physician  countersignature  for  that 
order. 

6.  Review  and  Recertification  of  Plan  of 
Care 

In  S  409.43(e),  we  propose  that  the 
plan  of  care  must  be  reviewed  by  a 
physician  in  consultation  with  agency 
professional  personnel  at  least  every  62 
days.  Each  review  of  the  plan  of  care 
must  contain  the  signature  of  the 
physician  who  reviewed  it  and  the  date 
of  the  review.  We  believe  that  it  is 
necessary  to  ensure  that  the  services 
furnished  by  the  HHA  are  furnished 
under  a  plan  of  care  established  and 
reviewed  by  the  physician  as  required 
for  payment  by  sections  1814(a)(2)(C), 
1835(a)(2)(A),  and  1881(m)  of  the  Act. 

This  requirement  would  parallel  the 
requirement  for  the  physician's 
certification  and  signature  on  the  plan  of 
care  currently  contained  in  §  424.22. 
That  regulation  requires  that  a  physician 
recerti^  not  less  than  once  every  2 
months  (a  maximum  of  62  days]  that  the 
quaUfying  criteria  are  met.  The 
conditions  of  participation  at  I  484.18 
provide  for  signature  on  the  plan  of  care 
at  least  once  every  62  days  (rather  than 
every  60  days)  to  parallel  this 
requirement. 

We  propose  to  require  that  for 
payment  purposes  the  signature  on  the 
plan  of  care  be  required  no  less 


49160  Federal  Register  /  Vol.  56,  No.  188  /  Friday,  September  27.  1991  /  Proposed  Rules 


frequently  than  every  62  days.  This 
would  provide  uniformity  in  Federal 
requirements  for  these  signatures  and 
facilitate  the  use  of  one  physician 
signattu^  for  purposes  of  both  plan  of 
care  and  physician  certification.  We 
also  believe  there  would  be  no  potential 
harm  to  patient  health  and  safety  by 
extending  the  maximum  period  that 
could  be  covered  by  the  plan  of  care 
signature  requirement  from  60  days  to  62 
days. 

7.  Automatic  Termination  of  the  Plan  of 
Care 

la  §  409.43(f),  we  propose  to  consider 
the  plan  of  care  terminated  for  home 
health  coverage  purposes  if  the 
benefrciary  does  not  receive  at  least  one 
qualifying  skilled  service  in  a  62-day 
period  unless  the  physician  has 
documented  that  the  interval  without 
such  care  is  appropriate  to  the  treatment 
of  the  beneficiary's  illness  or  injury.  A 
qualifying  skilled  service  is  a  covered 
skilled  nursing,  physical  therapy,  speech 
therapy  or  (if  there  is  a  continuing  need 
for  occupational  therapy)  occupational 
therapy  visit. 

As  discussed  previously,  in  relation  to 
the  proposed  requirements  at 
§  409.42(c),  when  the  beneficiary  no 
longer  needs  at  least  one  of  the 
qualifying  independent  skilled  services, 
the  beneficiary  no  longer  meets  the 
qualifying  criteria  for  Medicare 
coverage  of  home  health  services. 
Absent  evidence  to  the  contrary,  if  the 
physician  has  not  ordered  skilled  care 
for  the  beneficiary  in  a  plan  of  care,  we 
would  presume  the  beneficiary  no  longer 
needs  the  skilled  care  and,  therefore,  no 
longer  qualifies  for  coverage  of  home 
health  services.  Therefore,  a 
beneficiary's  eligibility  for  Medicare 
coverage  of  home  health  services 
generally  ends  when  the  final  qualifying 
skilled  service  has  been  furnished. 

D.  Requirements  for  Qualifying  Skilled 
Services  To  Be  Covered  and  Billable 

In  S  409.44,  we  propose  to  describe  the 
requirements  for  coverage  of  skilled 
nursing,  physical  therapy,  speech 
therapy  and  occupational  therapy 
services.  We  characterize  these  services 
as  "qualifying  skilled  services"  because 
the  beneficiary  must  (as  specified  in 
§  409.42)  need  one  or  more  of  them  to 
qualify  for  Medicare  coverage  of  any 
home  health  services. 

This  section  describes  the  overall 
nature  of  the  services  that  must  be 
furnished  for  the  care  to  be  considered 
to  be  skilled  care,  and  the  general 
concepts  under  which  a  decision 
regarding  whether  the  services  are 
reasonable  and  necessary  should  be 
made:  This  regulation  does  not,  and 


cannot,  define  in  absolute  terms  what 
care  or  services  a  beneficiary  would 
need  to  constitute  "reasonable  and 
necessary"  home  health  care. 

The  decision  of  whether  care  is 
reasonable  and  necessary  must  initially 
be  made  by  the  beneficiary's  physician 
and  the  HHA,  within  the  context  of  the 
beneficiary's  unique  medical  condition. 
When  the  bill  is  submitted  to  the 
intermediary,  a  decision  is  made  as  to 
whether  the  care  is  reasonable  and 
necessary  for  Medicare  coverage  and 
reimbursement  purposes.  The 
intermediary's  decision  on  whether  care 
is  reasonable  and  necessary  must  be 
based  on  information  provided  on  the 
forms  and  in  the  medical  record 
concerning  the  unique  medical  condition 
of  the  individual  beneficiary.  A  coverage 
denial  may  not  be  made  solely  on  the 
basis  of  the  reviewer's  general 
inferences  about  patients  with  similar 
diagnoses  or  on  data  related  to 
utilization  generally,  but  must  be  based 
upon  objective  clinical  evidence 
regarding  the  patient's  individual  need 
for  care.  Hence,  each  decision  as  to 
whether  care  is  reasonable  and 
necessary,  as  required  by  section 
1862(a)(1)(A)  of  the  Act,  is  unique  in  that 
it  hinges  upon  the  condition  of  a  specific 
beneficiary. 

While  we  cannot  specify  absolute 
criteria  that,  if  met,  would  cause  a 
service  to  be  considered  reasonable  and 
necessary,  we  propose  to  include  in  the 
regulations  broad  considerations  and 
premises  that  we  have  developed  over 
the  years  that  providers  and 
intermediaries  can  use  in  making  these 
judgments.  The  need  for  these 
considerations  and  premises  was 
emphasized  by  a  report  published  by  the 
General  Accounting  Office  (GAO)  in 
September  1981  (Medicare  Home  Health 
Services:  A  Difficult  Program  to  Control 
(HRD-81-155)).  In  a  review  of  sample 
beneficiary  medical  files,  GAO  found 
that  a  large  number  of  home  health 
visits  were  not  covered  under  the 
Medicare  home  health  benefit  because 
the  services  provided  were  not 
considered  reasonable  and  necessary. 

In  addition.  Medicare  coverage 
decisions  were  found  to  be  inconsistent 
among  the  various  intermediaries.  We 
believe  that  the  publication  of  these 
broad  guidelines  would  help  remedy  this 
problem  by  increasing  provider  and 
intermediary  awareness  of  the 
considerations  involved  in  deciding 
whether  a  home  health  service  can  be 
considered  reasonable  and  necessary. 

1.  Skilled  Nursing  Care 

In  §  409.44(a)(1)  through  (4),  we 
discuss  what  It  required  for  skilled 
nursing  care  to  be  covered.  In 


§  409.44(a)(1).  we  propose  to  specify  that 
reimbursable  skilled  nursing  care 
consists  of  services  that  meet  the 
criteria  for  skilled  nursing  care  as 
specified  in  §  409.32.  As  we  indicated 
previously,  in  our  discussion  of  the  need 
for  skilled  nursing  care  on  an 
intermittent  basis  (II.C.4  of  this 
preamble),  these  Federal  regulations 
have  been  widely  accepted  as  Medicare 
definitions  of  skilled  care  (in  the  case  n' 
§  409.32)  and  as  examples  of  skilled 
nursing  services.  They  are  reprinted  as 
part  of  that  discussion. 

In  §  409.44(a)(l)(i).  we  propose  that  in 
determining  whether  a  service  requires 
the  skill  of  a  licensed  nurse, 
consideration  must  be  given  both  to  the 
inherent  complexity  of  the  service  and 
to  the  condition  of  the  beneficiary  and 
accepted  standards  of  medical  and 
nursing  practice.  This  also  is  a 
longstanding  Medicare  coverage  policy 
(section  205.1  Al  of  the  Home  Health 
Agency  Manual).  We  believe  that  it  is 
important  to  ensure  that  both  the  nature 
of  the  services  required  and  the  nature 
of  the  beneficiary's  condition  are 
considered  by  the  provider  and  the 
intermediary  when  making  the  decision 
regarding  whether  skilled  nursing  care  is 
needed. 

In  §  409.44(a)(l)(ii),  we  propose  that 
where  the  nature  of  a  service  is  such 
that  it  can  safely  and  effectively  be 
performed  by  an  individual  who  does 
not  have  any  specialized  medical 
training  or  without  the  direct 
supervision  of  a  licensed  nurse,  the 
service  generally  cannot  be  regarded  as 
a  skilled  nursing  service  even  if 
furnished  by  a  licensed  nurse.  This  also 
is  a  longstanding  Medicare  coverage 
policy  (section  205.1A2  of  the  Home 
Health  Agency  Manual).  Of  course  the 
nature  of  the  beneficiary's  condition  is 
important  in  determining  whether  a 
licensed  nurse  is  required  to  provide  the 
care.  In  some  cases,  the  beneficiary's 
condition  may  be  such  that  services  that 
can  usually  be  provided  by  an 
individual  without  specialized  health 
care  training  must  be  provided  by  a 
licensed  nurse  to  be  safe  and 
efficacious.  For  example,  the 
administration  of  an  enema  ordinarily 
does  not  require  the  specialized  skills  of 
a  nurse  and.  therefore,  would  not 
usually  be  covered  as  a  skilled  nursing 
service.  However,  if  the  abilities  of  a 
skilled  nurse  are  required  to  safely  and 
effectively  administer  an  enema  to  a 
beneficiary  who  has  recenUy  undergone 
rectal  surgery,  then  the  administration  of 
an  enema  by  a  nurse  could  be  covered 
as  a  skilled  nursing  service. 

In  S  409.44(a)(l)(lii),  we  propose  tnat 
the  fact  that  a  skilled  nursing  service 
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can  be  or  is  taught  to  the  beneficiary, 
the  beneflciary's  family,  or  friends  does 
not  negate  the  skilled  aspect  of  the 
service  when  performed  by  the  nurse. 
This  also  is  a  longstanding  Medicare 
coverage  policy  (section  205.1A3  of  the 
Home  Health  Agency  Manual).  For 
example,  if  the  family  is  taught  to 
perform  a  complex  sterile  dressing 
change  for  a  postsurgical  patient,  but 
skilled  nursing  care  is  ordered  to  change 
the  dressing  when  the  family  is  not 
available  to  do  so.  the  dressing  change 
remains  a  skilled  service,  regardless  of 
the  fact  the  family  and  friends  of  the 
beneficiary  have  been  taught  to  change 
dressings. 

In  S  409.44(a)(l)(iv),  we  propose  that 
the  absence  of  a  person  who  is  able  to 
perform  a  nonskilled  service  does  not 
cause  the  service  to  be  a  skilled  nursing 
service.  This  also  is  a  longstanding 
Medicare  home  health  coverage  policy 
(see  section  205.1A2  of  the  Home  Health 
Agency  Manual).  For  example,  the 
routine  administration  of  eye  drops  and 
ointments  for  post-cataract  patients  is 
essential  to  the  prevention  of  post- 
surgical eye  infection.  However,  such 
medications  are  ordinarily  self- 
administered  and.  therefore,  do  not 
require  the  skills  of  a  nurse  to  be 
administered.  If  a  beneficiary  is  not  able 
to  self-administer  these  drops  and 
ointments,  the  administration  of  them 
does  not  become  a  skilled  service  as  a 
result  of  no  one  being  available  to 
administer  them. 

In  S  409.44(a)(2).  we  propose  that  to  be 
covered,  the  skilled  nursing  care  must 
be  furnished  on  a  part-time  or 
intermittent  basis.  The  requirement  that 
the  skilled  nursing  care  furnished  be 
intermittent  is  based  on  the  definition  of 
"home  health  services"  under  sections 
1814(a)(2)(c).  1835(a)(2)(A).  and 
1861(m)(l)  of  the  Act. 

In  i  409.44(a)(3).  we  propose  that  to  be 
covered,  the  skilled  nursing  service  must 
be  reasonable  and  necessary  to  the 
treatment  of  the  illness  or  injury.  This 
requirement  implements  section 
1862(a)(1)(A)  of  the  Act  which  excludes 
coverage  of  services  that  are  not 
reasonable  and  necessary.  In 
§  409.44(a)(3)(i).  we  propose  that,  to  be 
considered  reasonable  and  necessary, 
the  services  must  be  consistent  with  the 
nature  and  severity  of  the  beneficiary's 
illness  or  injury,  his  or  her  particular 
medical  needs  and  accepted  standards 
of  medical  and  nursing  practice.  In 
§  409.44(a)(3)(ii),  we  propose  that  the 
skilled  nursing  care  provided  to  the 
beneficiary  must  be  reasonable  within 
the  context  of  the  beneficiary's 
condition. 

In  S  409.44(a)(3)(iii),  we  propose  that, 
the  determination  of  whether  skilled 


nursing  care  is  reasonable  and 
necessary  should  be  based  solely  upon 
the  beneficiary's  unique  condition  and 
individual  needs  without  regard  to 
whether  the  illness  or  injury  is  acute, 
chronic,  terminal,  or  expected  to  last  a 
long  time.  This  is  a  current  Medicare 
policy  which  is  contained  in  section 
205.1  of  the  HHA  Manual  and  section 
3118.1  of  the  Intermediary  Manual. 

2.  Physical  Therapy,  Speech  Therapy 
and  Occupational  Therapy 

In  S  409.44(b)  we  propose  the 
coverage  requirements  for  physical 
therapy,  speech  therapy  and 
occupational  therapy  serx'ices.  While  we 
recognize  that  the  therapies  are 
distinctly  di^erent.  the  general  criteria 
that  govern  coverage  of  the  services  are 
the  same  for  each  of  the  therapies. 

In  5  409.44(b)(1),  we  propose  that 
physical,  speech,  and  occupational 
therapy  services  must  relate  directly 
and  specifically  to  a  treatment  regimen 
(established  by  the  physician  after  any 
needed  consultation  with  the  qualified 
therapist)  that  is  designed  to  treat  the 
beneficiary's  illness  or  injury.  Services 
related  to  activities  for  the  general 
physical  welfare  of  beneficiaries  (for 
example,  exercises  to  promote  overall 
fitness)  would  not  constitute  therapy  for 
Medicare  coverage  purposes. 

In  §  409.44(b)(2),  we  propose  that 
physical,  speech,  and  occupational 
therapy  services  must  be  reasonable 
and  necessary.  To  be  considered 
reasonable  and  necessary,  the  four 
conditions  contained  in  the  proposed 
§  409.44(b)(2)(i)  through  S  409.44(b)(2)(iv) 
must  be  met. 

In  §  409.44(b)(2)(i).  we  propose  that  to 
be  considered  reasonable  and 
necessary,  the  services  must  be 
considered  under  acceptable  standards 
of  medical  practice  to  be  a  specific,  safe, 
and  effective  treatment  for  the 
beneficiary's  condition.  We  believe  that 
unless  the  services  are  considered  to  be 
a  specific  and  appropriate  method  of 
treating  the  beneficiary's  condition 
under  accepted  standards  of  practice, 
the  services  could  not  be  considered 
reasonable  and  necessary. 

In  S  409.44(b)(2)(ii).  we  propose  that  to 
be  considered  reasonable  and 
necessary,  either  the  condition  of  the 
beneficiary  or  the  inherent  complexity 
of  the  required  services  be  such  that  the 
services  can  be  safely  and  effectively 
performed  only  by  a  qualified  physical 
therapist  or  by  a  qualified  physical 
therapy  assistant  under  the  general 
supervision  of  a  qualified  physical 
therapist,  by  a  qualified  speech  therapist 
or  by  a  qualified  occupational  therapist 
or  a  qualified  occupational  therapy 
assistant  under  the  general  supervision 


of  a  qualified  occupational  therapist  (is 
defined  in  §  484.4).  Services  that  do  not 
require  this  level  of  expertise  are  not 
reasonable  and  necessary  therapy 
services,  even  if  they  are  performed  by  a 
qualified  therapist. 

If  the  services  can  be  performed 
safely  and  effectively  by  an  individual 
who  does  not  have  the  skills  and 
training  of  a  qualified  therapist  or  (for 
physical  therapy  and  occupational 
therapy)  a  qualified  assistant,  it  is  not 
reasonable  for  Medicare  to  pay  for  the 
skills  of  such  a  professional. 

In  §  409.44(b)(2](iii).  we  propose  that 
there  must  be  an  exception  that  the 
beneficiary's  condition  will  improve 
materially  in  a  reasonable  and  generally 
predictable  period  of  time  based  on  the 
physician's  assessment  of  the 
beneficiary's  rehabilitation  potential 
and  unique  medical  condition.  We 
propose  that  if  there  is  no  such 
expectation,  the  therapy  services  must 
be  necessary  to  establish  a  safe  and 
effective  maintenance  program  required 
in  connection  with  a  specific  disease 
state.  Therapy  services  may  include  a 
maintenance  program  that  requires  tl\je 
skills  of  a  therapist  to  be  performed 
safely  and  effectively.  If  the  therapy 
services  are  necessary  for  the 
establishment  of  a  maintenance 
program,  they  may  include  the  design  jf 
the  program,  the  instruction  of  the 
beneficiary,  family  of  home  health  aides, 
and  the  infrequent  reevaluations  of  the 
beneficiary  and  the  program  to  the 
degree  that  the  specialized  knowledge 
and  judgment  of  a  qualified  therapist  is 
required. 

In  §  409.44(b)(2)(iv).  we  propose  that 
the  amount,  frequency  and  duration  of 
the  services  must  be  reasonable.  The 
number  of  visits  furnished  the  patient 
must  be  reasonable  and  necessary  to  the 
treatment  of  the  illness  or  injury. 

E.  Requirements  for  Dependent  Services 
To  Be  Covered  and  Billable 

In  §  409.45,  we  propose  requirements 
for  what  we  characterize  as 
"dependent"  services  to  be  covered  and 
billable.  The  services  in  S  409.45  are 
characterized  as  "dependent" 
services  since  Medicare  coverage  of 
them  is  dependent  upon  the 
beneficiary's  need  for  skilled  care  as 
defined  in  §  409.44  and  as  required  by 
sections  1814(a)(2)(C)  and  1835(a)(2)(A) 
of  the  Act.  In  S  409.45(a)  we  would 
specify  that  the  services  discussed  in 
§  409.45  may  be  covered  only  if  the 
patient  needs  skilled  nursing  care  on  an 
intermittent  basis,  or  physical  therapy  or 
speech  therapy,  or  needed  one  of  those 
services  and  occupational  therapy  and 
has  a  continuing  need  only  for 
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occupational  therapy,  and  otherwise 
meets  all  of  the  criteria  necessary  to 
qualify  for  Medicare  coverage  of  home 
health  services  as  defined  in  S  409.42. 
As  stated  earlier,  the  beneficiary's 
eligibility  for  Medicare  coverage  of 
home  health  services  is  based  upon  the 
need  for  one  of  the  qualifying  skilled 
services.  Once  the  final  qualifying 
service  has  been  furnished  and  no 
further  need  for  the  qualifying  service  is 
anticipated,  the  beneficiary  is  no  longer 
qualified  to  receive  coverage  of  the 
dependent  services. 

1.  General 

In  409.45(a].  we  propose  that  home 
health  aide  services,  medical  social 
services,  occupational  therapy,  durable 
medical  equipment,  medical  supplies, 
and  intern  and  resident  ser\'ices  may  be 
covered  only  if  the  beneficiary  needs 
intermittent  skilled  nursing  care,  or 
physical  or  speech  therapy,  or  needed 
one  of  those  three  services  and 
occupational  therapy  but  continues  to 
need  only  occupational  therapy. 

2.  Home  Health  Aide  Services 

In  5  409.45(b),  we  propose  the 
requirements  home  health  aide  services 
must  meet  to  be  covered  by  Medicare. 
Specifically,  J  409.45(b)(1)  proposes  that 
the  purpose  of  the  home  health  aide  visit 
must  be  to  provide  the  type  of  hands-on 
personal  care  services  that  are  needed 
to  maintain  the  beneficiary's  health  or  to 
facilitate  treatment  of  the  beneficiary's 
illness  or  injury. 

The  definition  of  "personal  care 
services"  contained  in  section  206.2  of 
the  Medicare  HHA  Manual  is  a 
longstanding  and  widely-accepted 
definition  of  the  kinds  of  services  that 
generally  do  not  require  the  skills  of  a 
licensed  health  care  professional  to  be 
performed  safely  and  effectively.  This 
section  states  that: 

The  reason  for  the  visits  by  the  home 
health  aide  must  be  to  provide  hands-on 
personal  care  of  the  beneficiary  or  services 
which  are  needed  to  maintain  the 
beneficiary's  health  or  to  facilitate  treatment 
of  the  beneficiary's  illness  or  injury. 

The  physician's  order  should  indicate  the 
frequency  of  the  home  health  aide  services 
required  by  the  beneficiary.  These  services 
may  include  but  are  not  limited  to: 

a.  Personal  Care. — Personal  care  means: 

•  Bathing,  dressing,  grooming,  caring  for 
hair,  nail  and  oral  hygiene  which  are  needed 
to  facilitate  treatment  or  to  prevent 
deterioration  of  the  beneficiary's  health, 
changing  the  bed  linens  of  an  incontinent 
beneficiary,  shaving,  deodorant  application, 
skin  care  with  lotions  and/or  powder,  foot 
care,  and  ear  care. 

•  Feeding,  assistance  with  elimination 
(including  enemas  unless  the  skills  of  a 
licensed  nurse  are  required  due  to  the 
patient's  condition,  routine  catheter  care  and 


routine  colostomy  care),  assistance  with 
ambulation,  changing  position  in  bed. 
assistance  with  transfers. 

b.  Simple  dressing  changes  which  do  not 
require  the  skills  of  a  licensed  nurse. 

c.  Assistance  with  medications  which  are 
ordinarily  self-administered  and  which  do 
not  require  the  skills  of  a  licensed  nurse  to  be 
provided  safely  and  effectively. 

d.  Assistance  with  activities  which  are 
directly  supportive  of  skilled  therapy  services 
but  do  not  require  the  skills  of  a  therapist  to 
be  safely  and  effectively  performed  such  as 
routine  maintenance  exercises,  and  repetitive 
speech  routines  to  support  speech  therapy. 

e.  Routine  care  of  prosthetic  and  orthotic 
devices. 

Medicare  coverage  of  home  health 
aide  services  is  limited  to  these 
categories  of  services  because  we 
believe  that  these  services  are  the  kinds 
of  health  related  services  that  are 
ordinarily  performed  by  nurse's  aides  in 
hospitals.  The  report  of  the  Senate 
Committee  on  Finance  that 
accompanied  the  original  Medicare 
legislation  stated  that — 

The  duties  of  the  home  health  aide  which 
would  be  covered  are  comparable  to  those  of 
a  nurse's  aide  in  the  hospital  who  would  have 
had  training  and  experience  that  is  not 
ordinarily  possessed  by  lay  people — for 
example,  training  and  experience  in  giving 
bed  baths  to  ill  and  bedfast  patients  *  *  *  (S. 
Rep.  No.  404,  89th  Cong..  1st  Sess.  33  (1965).) 

In  §  409.45(b)(2).  we  propose  as  a 
criteria  for  coverage  of  home  health  aide 
services  that  the  services  to  be 
furnished  by  the  home  health  aide  must 
be  ordered  by  a  physician  in  the  plan  of 
care.  We  have  included  this  criterion  to 
ensure  that  the  plan  of  care  contains  in 
the  services  to  be  furnished  by  the  home 
health  aide  so  that  the  intermediary  can 
evaluate  them  against  the  types  of 
services  that  can  justify  a  visit  under 
§  409.45(b)(1)  above. 

In  §  409.45(b)(2)(ii).  we  propose  that 
the  services  of  a  home  health  aide  be 
intermittent  or  part-time.  This 
requirement  is  based  on  section 
1861(m){4)oftheAct. 

In  S  409.45(b)(3).  we  propose  that  the 
services  provided  by  the  home  health 
aide  must  be  reasonable  and  necessary. 
We  propose  to  specify  further  that  to  be 
considered  reasonable  and  necessary, 
the  services  of  the  home  health  aide 
must  meet  three  criteria.  As  with  the 
determination  of  whether  services  are 
reasonable  and  necessary  for  other 
home  health  services,  that  decision  can 
only  be  made  within  the  context  of  the 
beneficiary's  unique  medical  condition. 
However,  we  believe  that  the  following 
criteria  define  what  we  mean  by 
"reasonable  and  necessary"  home 
health  aide  services. 

In  §  409.45(b)(3)(i).  we  propose  that  to 
be  considered  reasonable  and 


necessary,  the  services  furnished  by  thp 
home  health  aide  must  be  of  the  type 
that  may  be  covered  as  home  health 
aide  services  as  specified  in 
§  409.45(b)(1).  When  aide  services  are 
furnished  that  do  not  meet  these  criteria, 
the  services  can  not  be  considered 
reasonable  and  necessary  for  the 
treatment  of  illness  or  injury  as  required 
in  section  1862(a)(1)(A)  of  the  Act 
because  only  services  meeting  those 
criteria  are  considered  to  be  health- 
related  nonskilled  services  of  the  type 
commonly  provided  by  nurse's  aides  in 
hospitals.  The  other  incidental  services 
that  may  be  provided  by  home  health 
aides  are  not  "*  *  *  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  illness  or  injury  *  *  *"  (emphasis 
added)  as  required  for  coverage  by 
section  1862(a)(1)(A)  of  the  Act. 

In  §  409.45(b)(3)(ii).  we  propose  that  to 
be  considered  reasonable  and 
necessary,  the  services  of  the  home 
health  aide  must  be  of  a  type  that  the 
beneficiary  cannot  perform  them  for 
himself  or  herself.  We  do  not  believe  it 
is  reasonable  for  Medicare  to  pay  for  a 
service  the  beneficiary  can  perform  for 
himself  or  herself,  but  chooses  not  to 
perform.  However,  if  the  beneficiary  is 
either  physically  or  mentally  unable  to 
complete  the  task,  this  would  be  a 
covered  service. 

In  §  409.45(b)(3)(iii).  we  propose  that 
to  be  considered  reasonable  and 
necessary,  the  services  of  home  health 
aides  must  be  required  because  the 
beneficiary  does  not  have  a  caregiver 
who  is  able  and  willing  to  furnish  the 
services.  If  home  health  aide  services 
are  furnished  in  spite  of  the  presence  of 
an  able  and  willing  caregiver,  those 
services  would  not  be  considered 
reasonable  and  necessary.  However,  if  a 
potential  caregiver  in  the  home  is  not 
able  or  willing  to  provide  the  care,  or  if 
the  beneficiary  does  not  want  that 
individual  to  provide  the  care,  a  denial 
of  coverage  would  not  be  made  for  this 
reason.  This  proposed  provision  is  not 
intended  to  result  in  denials  of  home 
health  aide  ser\'ices  solely  because  the 
beneficiary  has  a  potential  caregiver  in 
the  home. 

In  §  409.45(b)(4),  we  propose  that 
although  the  home  health  aide  may  also 
perform  services  that  do  not  relate 
directly  to  the  care  of  the  beneficiary, 
those  services  must  be  incidental  to  a 
visit  made  to  furnish  medically- 
necessary  covered  home  health  aide 
care  as  defined  in  §  409.45(b)(3)  (i) 
through  (iii)  to  be  considered  covered 
services.  Examples  of  this  can  be  found 
in  section  206.2  of  the  Medicare  Home 
Health  Agency  Manual. 
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3.  Medical  Social  Services 

In  $  409.45(c)  (1)  through  (6).  we 
propose  criteria  that  must  b«  met  for 
medical  social  services  to  be  covered.  In 
S  409.45(c)(1),  we  propose  that  to  be 
covered,  the  medical  social  services  to 
be  furnished  must  be  ordered  by  a 
physician  and  included  in  the  plan  of 
care.  This  requirement  is  based  on 
section  1881(m)  of  the  Act  which 
specifies  that  to  be  covered  as  "home 
health  services,"  the  services  must  be 
furnished  under  a  plan  of  care 
established  and  periodically  reviewed 
by  a  physician. 

In  §  409.45(c)(2),  we  propose  that  to  be 
covered,  the  medical  social  services 
must  be  necessary  to  resolve  social  or 
emotional  problems  that  are  or  will  be 
an  impediment  to  the  effective  treatment 
of  the  beneficiary's  medical  condition  or 
rate  of  recovery.  When  the  medical 
social  services  are  not  directly  linked  to 
the  beneficiary's  condition  and  the 
treatment  for  the  ilbiess  or  injury,  the 
ser\-ices  cannot  be  covered  because 
they  would  not  be  reasonable  and 
necessary  for  the  treatment  of  the  illness 
or  injury,  and  thus  would  be  excluded 
under  section  1862(a)(1)(A)  of  the  Act. 
Due  to  this  requirement,  counseling  of 
the  beneficiary's  family  would  only  be 
covered  when  such  services  are 
incidental  to  other  covered  medical 
social  services  being  furnished  to  the 
beneficiary.  Visits  by  a  medical  social 
worker  would  not  be  covered  if  the  only 
reason  for  the  visit  is  to  counsel  the 
beneficiary's  family.  This  is 
longstanding  Medicare  policy  found  in 
section  206.5  of  the  HiiA  Manual. 

In  S  409.45(c)(3),  we  propose  that  to  be 
covered,  the  medical  social  services 
must  also  be  reasonable  and  necessary 
with  respect  to  the  frequency  and  nature 
of  the  service.  As  with  other  home 
health  services,  the  decision  regarding 
the  appropriate  nature  and  frequency  of 
medical  social  services  will  depend 
upon  the  beneficiary's  unique  medical 
condition. 

In  S  409.45(c)(4),  we  propose  that  to  be 
covered,  the  medical  social  services 
must  be  furnished  by  a  qualified  medical 
social  worker  or  by  a  quahfied  social 
work  assistant  under  the  general 
supervision  of  a  social  worker  (as 
defined  in  §  4S4.4).  We  believe  that  for 
the  services  to  be  safe  and  effective, 
they  must  be  furnished  by  qualified 
individuals. 

In  S  409.45(c)(5),  we  propose  that  the 
nature  of  the  services  to  be  furnished 
must  be  such  that  the  unique  skills  of  a 
social  worker  or  a  social  work  assistant 
under  the  supervision  of  a  social  worker 
are  needed  to  resolve  problems 
impeding  the  beneficiary's  recovery. 


When  the  needed  services  are  not 
sufficiently  complex  to  require  the 
unique  skills  of  a  social  worker  or  a 
social  wori  assistant  under  the 
supervision  of  a  social  worker  to  be 
performed  safely  and  effectively, 
medical  social  services  would  not  be 
considered  to  be  necessary. 

4.  Occupational  Therapy 

In  S  409.45(d),  we  propose  that 
occupational  therapy  services  that  are 
not  qualifying  cervices  under  S  409.44(b) 
may  nevertheless  be  covered  as 
dependent  services  if  the  conditions 
relating  to  "reasonable  and  necessary" 
at  S  409.44(b)(2)(i)  through  (iv)  are  met. 

5.  Durable  Medical  Equipment 

In  i  409.45k(e),  we  propose  that 
durable  medical  equipment  as  described 
in  S  410.38  may  be  covered  under  the 
home  health  benefit.  Section  1861(m)(5) 
of  the  Act  provides  for  coverage  of 
durable  medical  equipment  as  a  home 
health  service.  The  definition  of  durable 
medical  equipment  in  section  1861(n]  of 
the  Act  is  a  definition  common  to  the 
coverage  of  durable  medical  equipment 
as  a  home  health  service  and  as  a 
medical  or  other  health  service  under 
section  1861(s)(6)  of  the  Act.  The 
coverage  of  durable  medical  equipment 
under  section  1B61(8)(6)  of  the  Act  as 
noted  in  S  410.38  is,  therefore,  equally 
applicable  to  durable  medical 
equipment  as  a  home  health  service. 

6.  Medical  Supphes 

In  §  409.45(f),  we  propose  that  for 
medical  supplies  to  be  covered  by 
Medicare,  they  must  be  needed  to  treat 
the  beneficiary's  illness  or  injury  that 
occasioned  the  home  health  care.  This 
requirement  is  based  on  the  general 
requirement  that  to  be  covered  the 
services  must  be  reasonable  and 
necessary  to  treat  the  illness  or  injury. 

7.  Services  of  Interns  and  Residents 

In  S  409.45(g),  we  discuss  the 
proposed  coverage  of  medical  services 
of  interns  and  residents  in  training 
under  an  approved  hospital  teaching 
program.  As  proposed,  S  409.45(g) 
specifies  that  medical  services  of  interns 
and  residents  in  training  under  an 
approved  hospital  teaching  program 
may  be  covered  if  the  services  are 
ordered  by  the  physician  responsible  for 
the  plan  of  care,  and  the  HHA  is 
affiliated  with  or  under  the  common 
control  of  the  hospital  furnishing  the 
medical  services.  "Approved"  would  be 
defined  as — 

•  Approved  by  the  Ckiuncil  on 
Medical  Education  of  the  American 
Medical  Association; 


•  In  the  case  of  an  osteopathic 
hospital,  approved  by  the  Committee  on 
Hospitals  of  the  Bureau  of  Professional 
Education  of  the  American  Osteopathic 
Association; 

•  In  the  case  of  an  intern  or  residet  t 
in  training  in  the  field  of  dentistry, 
approved  by  the  Council  on  Dental 
Education  of  the  American  Dental 
Association;  or 

•  In  the  case  of  an  intern  or  resident 
in  training  in  the  field  of  podiatry, 
approved  by  the  Council  on  Podiatry 
Education  of  the  American  Podiatric 
Association. 

Of  course,  to  be  covered,  the  services 
of  the  intern  or  resident  would  have  to 
be  reasonable  and  necessary.  For 
example,  when  the  services  being 
provided  by  a  licensed  nurse  are 
duplicative  of  the  services  being 
provided  by  the  intern  or  resident  (for 
example,  skilled  observation  and 
evaluation),  the  services  of  the  licensed 
nurse  would  not  be  covered. 

F.  Allowable  Administrative  Costs 

We  propose  to  redesignate  current 
S  409.46  as  S  409.50.  In  a  new  S  409.46, 
we  propose  those  services  for  which 
payment  is  made  as  an  administrative 
cost 

1.  Registered  Nurse  Initial  Evaluation 

Visits 

In  S  409.46(a),  we  propose  that  the 
registered  nurse's  initial  evaluation  visit 
to  assess  the  beneficiary's  needs,  to 
determine  if  the  HHA  can  meet  those 
needs,  and  to  formulate  or  complete  a 
plan  of  care  for  the  beneficiary  is 
considered  to  be  an  administrative  cost 
to  the  HHA.  Only  when  the  physician 
specifically  orders  the  furnishing  of  a 
particular  skilled  service  during  the  visit 
in  which  the  HHA  accepts  the 
beneficiary  for  treatment  and  where  all 
other  coverage  criteria  are  met  would 
the  visit  be  separately  billable. 
Observation  and  assessment  of  the 
patient's  condition  (rather  than  only  his 
or  her  general  needs)  would,  however, 
constitute  a  billable  visit.  For  example, 
assessment  of  cardio-pulmonary 
conditions,  as  ordered  by  a  physician,  is 
a  billable  visit. 

2.  Visits  by  Registered  Nurses  or 
Qualified  Professionals  for  the 
Supervision  of  Home  Health  Aides 

In  S  409.46(b),  we  propose  that  visits 
by  registered  nurses  or  other  qualified 
professionals  for  the  purpose  of 
supervising  home  health  aides  as 
required  in  S  484.36(d)  are  necessary 
administrative  costs  of  the  HHA  and 
may  not  generally  be  billed  as  services 
to  beneficiaries.  Only  if  the  registered 


49164 Federal  Register  /  Vol.  56,  No.  188  /  Friday.  September  27.  1991  /  Proposed  Rules 


nurse  or  other  professional  provides 
care  that  meets  the  coverage  criteria  at 
S  409.44  and  the  supervisory  visit  occurs 
simultaneously  with  the  provision  of  the 
covered  care,  may  the  visit  be  billed 
separately  as  a  skilled  nursing  service. 

3.  Respiratory  Care  Services 

In  S  409.46(c),  we  propose  that  if  a 
respiratory  therapist  is  employed  to 
provide  overall  training  or  consultative 
advice  to  an  HHA's  staff  and 
incidentally  provides  respiratory 
therapy  services  (such  as  the 
demonstration  of  respiratory  equipment) 
to  beneficiarie?  in  their  homes,  the  costs 
of  the  respiratory  therapist's  services 
are  allowable  as  administrative  costs. 
However,  the  visits  by  a  respiratory 
therapist  to  a  beneHciary's  home  are  not 
separately  billable. 

Section  1861(m)  of  the  Act  contains  an 
all-inclusive  list  of  the  services  that 
comprise  "home  health  services"  for 
Medicare  payment  purposes,  and  the 
services  of  respiratory  therapists  are  not 
included.  However,  we  recognize  that  it 
is  appropriate  for  an  HHA  to  utilize  such 
an  individual  in  a  consultative  capacity 
and  that  this  use  may  require  incidental 
visits  to  a  beneficiary's  home.  Hence, 
the  costs  of  such  an  individual  would  be 
considered  to  be  allowable 
administrative  costs  to  the  HHA. 
notwithstanding  the  absence  of  separate 
per  visit  payment  for  the  services  of  a 
respiratory  therapist. 

4.  Dietary  and  Nutritional  Personnel 

In  §  409.46(d),  we  propose  that  if 
dieticians  and  nutritionists  are 
employed  by  an  HHA  to  provide  overall 
training  or  consultative  advice  to  its 
staff  and  incidentally  furnish  related 
services  to  beneficiaries  in  their  homes, 
these  visits  are  appropriate,  and  the 
costs  of  these  personnel  are  allowable 
administrative  costs.  Visits  by  a 
dietician  or  nutritionist  to  a 
beneficiary's  home  are  not  separately 
billable. 

We  recognize  the  valuable  role  these 
professionals  play  in  advising  the 
HHA's  staff  and  in  furnishing  care  to 
beneficiaries.  However,  the  statute  does 
not  recognize  the  services  of  these 
professionals  as  "home  health  services." 
and  no  separate  payment  may  be  made 
for  their  services  to  beneficiaries. 

C.  Place  of  Service  Requirements 

In  \  409.47.  we  propose  that  to  be 
covered,  the  services  of  an  HHA  must 
be  furnished  in  the  beneficiary's  home 
as  specified  in  §  409.47(a)  or  in  an 
outpatient  setting  as  defined  in 
§  409.47(b). 


1.  Beneficiary's  Home 

In  §  409.47(a).  we  propose  for 
purposes  of  Medicare  coverage  of  home 
health  services,  that  a  beneficiary's 
home  is  any  place  in  which  a 
beneficiary  resides  that  does  not  meet 
the  definition  of  a  hospital,  skilled 
nursing  facility,  or  nursing  facility  as 
defined  in  sections  1861(e)(1),  1819(a)(1), 
or  1919(a)(1)  of  the  Act,  respectively. 

Sections  1814(a)(2)(C)  and 
183S(a)(2)(A)  of  the  Act  require  that  for 
a  beneficiary  to  qualify  for  Medicare 
coverage  of  home  health  services,  the 
beneficiary  must,  among  other 
requirements,  be  "*  *  *  confined  to  the 
home  •  *  *".  Moreover,  section  1861(m) 
of  the  Act  requires  that  for  services  to 
meet  the  definition  of  "home  health 
services",  such  services  must  be 
furnished  in  "*  *  *  a  place  of  residence 
used  as  such  individual's  home  *  *  *". 
There  is  no  statutory  definition  of 
"home"  or  "place  of  residence  used  as 
such  individual's  home"  specific  to 
Medicare  coverage  of  home  health 
services,  but  we  believe  that  it  is  clearly 
inappropriate  for  Medicare  home  health 
services  to  be  provided  to  beneficiaries 
who  reside  in.  for  example,  hospitals  or 
Medicare  or  Medicaid  certified  nursing 
facilities. 

The  statute  at  section  1861(n)  of  the 
Act.  in  defining  "durable  medical 
equipment",  precludes  coverage  of  such 
equipment  when  furnished  in  a 
beneficiary's  home  if  it  is  an  institution 
which  meets  the  requirements  of 
sections  1819(a)(1)  or  1861(e)(1)  of  the 
Act.  Moreover,  this  definition  of  durable 
medical  equipment  is  applicable  to 
coverage  of  durable  mec^cal  equipment 
as  a  home  health  service  in  section 
1861(m){5)  of  the  Act.  Hence,  we 
propose  to  adopt  for  purposes  of 
Medicare  coverage  of  home  health 
services  this  statutory  definition  of 
when  a  institution  cannot  be  a 
beneficiary's  "home". 

2.  Outpatient  Setting 

In  §  409.47(b),  we  propose  that  for 
purposes  of  coverage  of  home  health 
services,  an  outpatient  setting  may 
include  a  hospital,  skilled  nursing 
facility,  rehabilitation  center,  or 
outpatient  department  affiliated  with  a 
medical  school,  with  which  the  HHA 
has  an  arrangement  to  provide  services 
in  accordance  with  the  requirements  of 
§  484.14(h).  We  propose  to  require  that 
for  services  to  be  covered  in  the 
outpatient  setting,  the  services  must 
require  equipment  that  cannot  be  made 
available  at  the  beneficiary's  home,  or 
are  services  that  are  furnished  while  the 
patient  is  at  the  facility  to  receive 
services  requiring  equipment  that  cannot 


be  made  available  at  the  beneficiary's 
home.  This  requirements  implements 
section  1861(m)(7)  of  the  Act. 

For  example,  when  a  beneficiary,  who 
requires  physical  therapy,  speech 
therapy  and  occupational  therapy,  is 
transported  to  a  hospital  for  physical 
therapy  requiring  equipment  that  cannot 
be  made  available  at  the  beneficiary's 
home,  speech  therapy  and  occupational 
therapy  that  meet  the  criteria  for 
coverage  and  that  are  furnished  to  the 
beneficiary  during  the  hospital  visit  may 
also  tfe  covered  as  home  health  services. 

H.  Duration  of  Care 

1.  Number  of  Visits  Under  Part  A 

In  S  409.84(a),  we  propose  that,  to  the 
extent  that  all  coverage  requirements  as 
specified  in  this  subpart  are  met, 
payment  may  be  made,  on  behalf  of 
beneficiaries  eligible  under  part  A.  for 
an  unlimited  number  of  visits.  All 
reasonable  and  necessary  Medicare 
home  health  services  are  covered  under 
Part  A  unless  there  is  not  Part  A 
entidement. 

While  the  Omnibus  Reconciliation 
Act  of  1980  eliminated  the  absolute 
limitation  of  100  home  health  visits  per 
spell  of  illness  for  Part  A.  it  retained  the 
coverage  restrictions  of  sections 
1814(a)(2)(C).  1835(a)(2)(A).  and  1861(m) 
of  the  Act.  Hence,  although  there  is  no 
absolute  outside  limitation  on  the 
number  of  visits  for  which  payment  may 
be  made,  the  coverage  criteria  control 
the  number  of  visits  for  which  Medicare 
payment  may  be  made. 

In  addition,  section  1833(d)  of  the  Act 
specifies  that  payment  may  not  be  made 
under  Part  B  if  payment  may  be  made 
under  Part  A.  Since  the  number  of  Visits 
that  can  be  covered  under  Part  A  is 
limited  only  to  the  extent  that  the 
coverage  criteria  are  not  met.  and  since 
the  same  criteria  apply  to  home  health 
services  under  Parts  A  and  B,  Medicare 
payment  for  home  health  services  will 
always  be  under  Part  A  unless  the 
beneficiary  is  not  entitled  to  payment 
under  Part  A.  There  are  a  very  small 
number  of  beneficiaries  who  have  Part  B 
coverage  but  not  Part  A  coverage. 

2.  Number  of  Visits  Under  Part  B 

In  §  409.48(b).  we  propose  that  to  the 
extent  that  all  coverage  requirements  as 
specified  in  the  regulations  are  met. 
payment  may  be  made  under  Part  B  for 
an  unlimited  number  of  home  health 
visits.  However,  payment  may  be  made 
under  Part  B  only  if  the  beneficiary  is 
not  entiUed  to  Part  A  coverage. 

3.  Definition  of  a  Visit 

In  S  409.48(c).  we  propose  that  a  visit 
is  an  episode  of  personal  contact  with 
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the  beneficiary  by  staff  of  the  HHA,  or 
by  others  under  arrangements  with  the 
HHA.  for  the  purpose  of  furnishing  a 
covered  service. 

In  S  409.48(c)(1).  we  propose  that  one 
visit  may  be  covered  each  time  an  HHA 
employee  of  someone  furnishing 
services  under  arrangements  with  the 
HHA  enters  a  beneficiary's  home  and 
provides  a  covered  service  to  a 
beneficiary  who  meets  the  coverage 
criteria  of  §  409.42.  These  visits  must  be 
reasonable  and  necessary  given  the  care 
furnished. 

In  S  409.48(c)(2),  we  propose  that 
when  an  HHA  furnishes  services  to  a 
beneficiary  in  an  outpatient  facility 
under  arrangements  with  the  facility, 
one  visit  may  be  covered  for  each  type 
of  covered  service  furnished. 

In  S  409.48(c)(3).  we  propose  that 
when  two  individuals  are  needed  to 
furnish  a  service,  two  visits  may  be 
covered,  but  if  two  individuals  are 
present,  and  only  one  is  needed  to 
provide  the  care,  only  one  visit  may  be 
covered. 

In  §  409.48(c)(4),  we  propose  that  a 
visit  is  considered  to  be  initiated  with 
the  delivery  of  covered  home  health 
services  and  ends  at  the  conclusion  of 
delivery  of  covered  home  health 
services.  In  those  circumstances  where 
all  reasonable  and  necessary  services 
cannot  be  provided  in  the  course  of  a 
single  visit  (for  example,  when  ■  patient 
requires  tube  feedings  several  times  a 
day),  those  individuals  that  are 
furnishing  the  service  may  remain  at  the 
beneficiary's  residence  between  visits 
(for  example,  to  furnish  non-covered 
care)  and  still  receive  Medicare 
payment  for  two  separate  visits. 
However,  if  all  covered  services  could 
be  provided  in  the  course  of  one  visit, 
only  one  visit  may  be  covered. 

We  recognize  that  this  type  of 
distinction  is  needed  to  make  it  possible 
for  patients  to  purchase  non-covered 
services  from  HHAs  in  connection  with 
covered  care.  On  the^ther  hand,  we  are 
interested  that  sudi  a  policy  does  not 
result  in  the  proliferation  of  visits  by 
encouraging  an  artificial  need  for 
multiple  visits  in  circumstances  where  a 
single  visit  would  be  sufficient  for 
furnishing  needed  care.  We  therefore 
specifically  request  comments  on  this 
proposed  policy. 

/.  Exclusion  From  Coverage  - 

In  S  409.49.  we  discuss  items  that 
would  be  excluded  from  coverage  as 
Medicare  home  health  services. 

1.  Drugs  and  Biologicals 

In  s  409.49(a),  we  propose  that  drugs 
and  biologicals  are  not  covered  under 
Medicare  as  home  health  services. 


Section  1861(m)(5)  of  the  Act 
specifically  excludes  coverage  of  drugs 
and  biologicals  as  medical  supplies 
under  the  home  health  benefit. 

In  (  409.49(a)(1),  we  propose  to  define 
a  "drug"  as  "*  *  *  any  chemical 
compound  that  may  be  used  on  or 
administered  to  humans  or  animals  as 
an  aid  in  the  diagnosis,  treatment  or 
prevention  of  disease  or  other  abnormal 
conditions,  for  the  relief  of  pain  or 
suffering,  or  to  control  or  improve  any 
physiologic  or  pathologic  condition." 
Also,  in  §  409.49(a)(2),  we  propose  to 
define  "biological"  as  "*  *  *  any 
medicinal  preparation  made  from  living 
organisms  and  their  products,  including, 
but  not  limited  to,  serums,  vaccines,    • 
antigens  and  antitoxins."  These 
defmitions  are  based  on  definitions  in 
Dorland's  Illustrated  Medical  Dictionary 
(25th  ed.  1974). 

The  exclusion  of  drugs  and  biologicals 
from  coverage  as  a  home  health  medical 
supply  was  part  of  the  original  Medicare 
legislation.  Also  part  of  that  legislation 
was  a  definition  of  "drugs  and 
biologicals"  at  section  1861(t)  of  the  Act. 
The  definition  at  section  1861(t)  of  the 
Act  is  for  purposes  of  describing  when 
drugs  and  biologicals  can  be  covered 
rather  than  when  they  are  excluded 
from  home  health  coverage.  Therefore, 
the  definition  at  1861(t)  of  the  Act 
specifically  states  that  it  is  not  for 
purposes  of  section  1861  (m)(5]  of  the 
Act.  Moreover,  neither  the  statute  nor 
the  legislative  history  gave  any 
indication  of  how  Congress  foresaw  a 
definition  of  drugs  and  biologicals  for 
purposes  of  the  exclusion  contained  in 
section  1861(m)(5)  of  the  Act. 

Considering  the  absence  of  such  a 
definition  or  any  indication  of  what  was 
intended,  we  propose  to  use  the 
broadest  possible  definition  of  both 
drugs  and  biologicals  for  purposes  of  the 
exclusion.  We  do  so  based  upon  the 
specific  wording  of  the  statute,  the 
exception  in  section  1861  (t)  of  the  Act 
for  the  use  of  that  definition  for  the 
required  exclusion  of  drugs  and 
biologicals  from  coverage  as  a  home 
health  medical  supply,  and  the  absence 
of  any  legislative  history  which  would 
encourage  us  to  do  otherwise. 

2.  Transportation 

In  S  409.49(b),  we  propose  that 
transportation  of  beneficiaries,  whether 
to  receive  covered  care  or  for  other 
purposes,  is  excluded  as  a  home  health 
service.  The  costs  of  transportation  of 
equipment,  materials,  supplies  and  staff 
may  be  allowable  as  an  HHA 
administrative  cost,  but  no  separate 
payment  may  be  made  for  them.  This 
provision  is  in  accordance  with  section 
1861(m)(7)  of  the  Act  that  specifically 


excludes  transportation  of  an  individual 
to  a  location  to  receive  home  health 
items  or  services. 

3.  Services  That  Would  Not  Be  Covered 
as  Inpatient  Services 

In  S  409.49(c],  we  propose  that 
services  that  would  not  be  covered  if 
furnished  as  hospital  inpatient  services 
are  excluded  from  home  health 
coverage.  Section  1861(m)  of  the  Act 
following  paragraph  (m)(7)  precludes 
coverage  as  a  home  health  service  of 
any  services  that  would  not  be  covered 
as  an  inpatient  hospital  service. 

4.  Housekeeping  Services 

In  S  409.49(d),  we  propose  that 
services  whose  sole  purpose  is  to  enable 
the  beneficiary  to  continue  residing  in 
his  or  her  home  (for  example,  cooking, 
shopping.  Meals  on  Wheels,  cleaning, 
laundry,  etc.)  are  excluded  from 
Medicare  coverage  as  home  health 
services.  This  exclusion  also  was 
originally  discussed  in  the  report  of  the 
Senate  Committee  on  Finance  that 
accompanied  the  original  Medicare 
legislation  (S.  Rep.  No.  404, 89th  Cong., 
1st  Sess.  33  (1965)),  in  which  Congress 
made  it  clear  that  the  purpose  of  the 
home  health  benefit  was  to  furnish 
coverage  of  health  care,  that  was 
reasonable  and  necessary  to  the 
treatment  of  illness  or  injury,  to 
beneficiaries  who  were  confined  to  their 
homes.  We  recognize  that  housekeeping 
services  are  necessary  to  the 
maintenance  of  a  person  in  his  or  her 
home,  but  unlike  home  health  aide 
services,  they  are  not  for  the  purpose  of 
facilitating  the  medical  treatment  of  a 
beneficiary's  illness  or  injury.  Rather, 
they  are  tasks  that  must  be  done  as  part 
of  independent  living,  irrespective  of  the 
health  status  of  the  individual.  This  does 
not  represent  any  change  from  current 
Medicare  policy  and  would  not  affect 
coverage  of  home  health  aide  services 
that  are  essential  for  healthcare,  such  as 
bathroom  disinfection  and  the  cleaning 
of  soiled  sheets. 

5.  Services  Covered  as  End  Stage  Renal 
Disease  Services 

In  S  409.49(e),  we  propose  that  when 
Medicare  is  paying  for  End  Stage  Renal 
Disease  (ESRD)  services  under  a 
composite  rate,  services  that  are 
included  under  this  rate  are  excluded 
from  Medicare  payment  as  home  health 
services.  ESRO  composite  rate  payment 
is  intended  to  subsume  payment  for  ail 
dialysis-related  services  provided  to  the 
beneficiary.  Home  health  payment  for 
dialysis-related  services  furnished  to  a 
beneficiary  by  an  HHA  would  constitute 
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duplicate  program  payment  for  the 
services. 

We  believe  that  this  reflects  the 
longstanding  Medicare  policy  that  the 
composite  rate  paid  to  the  ESRD  facility 
is  payment  for  the  complete  dialysis 
treatment  and  that  the  ESRD  facility  is 
required  to  furnish  all  of  the  necessary 
dialysis  services,  equipment,  and 
supplies.  Therefore,  those  facilities  that 
are  paid  a  composite  rate  for  ESRD 
services  furnished  to  Medicare 
beneficiaries  are  required  to  provide  all 
necessary  services  that  are  directly 
related  to  the  patient's  dialysis,  such  as 
treatment  of  an  infected  shunt  site.  Care 
furnished  to  Medicare  ESRD 
beneficiaries  for  the  treatment  of  illness 
or  injuries  that  are  not  directly  related  to 
the  patient's  dialysis,  such  as  decubitus 
care,  could  be  covered  under  the 
Medicare  home  health  benefit  if  all  the 
appropriate  conditions  for  coverage  are 
met. 

6.  Prosthetic  Devices 

In  S  409.49(f},  we  propose  that  items 
that  may  be  covered  under  Part  B  as 
prosthetic  devices  are  excluded  from 
home  health  coverage.  Section  1861(m) 
of  the  Act  does  not  provide  coverage  for 
prosthetic  devices  under  the  home 
health  benefit.  Therefore,  with  the 
exception  of  catheters,  catheter 
supplies,  ostomy  bags,  and  supplies 
relating  to  ostomy  care,  items  that  can 
be  covered  under  separate  provisions  of 
the  Medicare  program  as  prosthetic 
devices  cannot  be  covered  under  the 
home  health  benefit.  Specifically,  items 
that  may  be  covered  as  prosthetic 
devices,  such  as  total  parenteral 
nutrition  systems,  cannot  be  considered 
to  be  medical  supplies  under  the  home 
health  benefit,  and  cannot  be  covered  as 
such.  However,  an  HHA  may  still 
furnish  prosthetic  devices  like  any  other 
supplier.  In  these  cases,  the  prosthetic 
device  is  covered  by  Part  B  and  paid  for 
according  to  the  provisions  of  the  "six 
point  payment  plan"  as  set  forth  in 
section  1834(a)  of  the  Act.  Under  section 
1834(a){13)  of  the  Act  as  amended  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (Pub.  L.  101-239)  and  section 
1866(a)(l)(P)  of  the  Act  as  amended  by 
section  4153(d)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508),  catheters,  catheter  supplies, 
ostomy  bags,  and  supplies  relating  to 
ostomy  care  are  not  considered  to  be 
prosthetic  devices  if  furnished  under  a 
home  health  plan  of  care  and  not  subject 
to  the  "six  point  payment  plan."  These 
are  covered  as  supplies  when  furnished 
under  a  home  health  plan  of  care. 

In  S  409.49(g),  we  propose  to  preclude 
coverage  of  medical  social  services 
provided  solely  to  members  of  the 


beneficiary's  family.  Counseling  and 
other  services  that  might  be  provided 
solely  to  the  beneficiary's  family  are  not 
considered  to  be  part  of  the  treatment  of 
the  beneficiary's  illness  or  injury  (unless 
they  are  incidental  to  covered  medical 
social  services  being  provided  to  the 
beneficiary)  and  are  not  covered. 

/.  Technical  Changes 

Throughout  this  proposed  rule,  we 
would  make  appropriate  technical  and 
clarifying  changes,  such  as  revising 
cross  references  to  reflect  the 
redesignation  of  sections. 

ni.  Regulatory  Impact  Statement  and 
Flexibility  Analysis 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
12291  criteria  for  a  "major  rule";  that  is, 
that  would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment  investment, 
productively,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Most  of  the  provisions  in  this 
proposed  rule  are  clarifications  of 
existing  policy  and  represent  only  minor 
changes  to  the  existing  policy  and  would 
not  produce  changes  meeting  any  of  the 
E.0. 12291  criteria  for  a  major  rule.  The 
new  provision  we  are  proposing  at 
S  484.36(d)(3)  to  reduce  the  frequency  of 
onsite  supervisory  visits  to  the  patient's 
home  if  a  patient  is  no  longer  receiving 
skilled  care,  also  would  not  produce 
economic  changes  meeting  the  E.O. 
criteria  for  a  major  rule.  For  these 
reasons,  therefore,  we  have  not 
prepared  a  regulatory  impact  analysis. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  (612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA.  we  consider  all  HHAs  to  be 
small  entities. 

The  new  provision  we  are  proposing 
at  S  484.36(d)(3)  could  affect  a 
significant  number  of  HHAs.  We  cannot, 


however,  determine  the  quantitative 
impact  of  the  proposed  provisions 
because  of  a  lack  of  data.  Yet,  because 
we  expect  to  receive  many  comments, 
we  are  providing  a  limited  discussion  of 
these  provisions. 

1.  Impact  of  the  Proposed  Liberalization 
of  the  Supervision  of  Home  Health 
Aides  When  a  Patient  No  Longer 
Requires  Skilled  Care 

Section  484.36(d)(3)  is  specifically 
intended  to  ease  the  administrative 
burden  of  HHAs  that  furnish  home 
health  aide  services  to  patients  that  no 
longer  require  skilled  care.  Patients  who 
do  not  require  skilled  care,  are 
stabilized  to  the  point  to  requiring  only 
assistance  with  some  of  the  major 
activities  of  daily  living,  such  as,  bathing 
or  preparing  meals  but  no  longer  require 
the  intervention  of  a  skilled  nurse  or 
other  skilled  provided.  In  these 
circumstances,  aides  are  no  longer 
providing  medically  necessary  care. 
Consequently,  the  type  of  close 
supervision  that  is  appropriate  when 
patients  are  undergoing  a  specific  course 
of  treatment  is  not  appropriate  when 
they  require  only  custodial  care.  For 
these  reasons,  we  believe  that  a 
standard  of  one  supervisory  visit  at 
least  every  62  days  for  patients  not 
requiring  skilled  care  is  reasonable. 

We  are  unable  to  determine  the 
quantitative  impact  of  reducing  the 
frequency  of  supervisory  visits  to  aides. 
Nevertheless,  we  believe  the  savings 
from  reducing  the  frequency  of 
supervisory  visits  under  the 
circumstances  envisioned  by  §  484.36(d) 
could  be  significant;  and  most  of  these 
savings  would  accrue  to  the  HHAs  in 
the  form  of  lower  administrative  costs. 

However,  the  Medicare  and  Medicaid 
programs  may  also  benefit  from  the 
proposed  reduced  frequency  of 
supervisory  visits.  Although  supervisory 
visits  are  not  Medicare-covered  skilled 
nursing  services.  Medicare  does  pay  a 
portion  of  these  expenses  based  on  the 
proportion  of  Medicare  patient  visits  to 
total  patient  visits.  Thus,  lower 
supervisory  costs  for  non-Medicare 
patients  may  result  in  savings  for  the 
Medicare  program. 

Similarly,  to  the  degree  that  individual 
State  Medicaid  programs  cover  and  pay 
HHAs  for  providing  unskilled  care  to 
Medicaid  recipients,  the  more  liberal 
requirement  for  supervising  aides  may 
enable  State  Medicaid  programs  to 
lower  their  payments  in  recognition  of 
HHAs'  lower  administrative  costs.  If 
this  were  to  occur,  the  Federal  Medicaid 
program  would  also  benefit  through 
reductions  in  Federal  matching  funds. 
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2.  Conclusion 

The  new  provision  we  are  proposing, 
we  believe,  would  help  HHAs  to 
provide,  and  for  patients  to  receive, 
higher  quality  care.  At  the  same  time, 
we  believe,  our  provision  would  also 
help  HHAs  to  improve  their  operating 
efficiency. 

As  a  final  point,  the  codification  of  the 
provisions  of  this  regulation  would 
establish  a  more  consistent  legal  basis 
for  the  ten  regional  intermediaries  and 
administrative  law  judges  to  determine 
Medicare  coverage  of  HliA  services. 
Reducing  the  variability  in  Medicare 
coverage  decisions  across  the  country 
should  lead  to  a  reduction  in  the  number 
of  beneficiary  and  provider  appeals.  In 
turn,  this  would  result  in  lower 
administrative  costs  for  the  Medicare 
program  and  greater  confidence  in  the 
Medicare  program  on  the  part  of 
beneficiaries  and  providers. 

C.  Small  Rural  Hospital  Impact 
btatement 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
enalysis  if  a  proposed  rule  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  has 
fewer  than  50  beds  and  is  located 
outside  of  a  Metropohtan  Statistical 
Area. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies,  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and,  if  we' 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

V.  Paperwork  Reduction  Act 

Sections  484.18(d).  484.36(b),  and 
409.43  of  this  proposed  rule  contain 
information  collection  requirements  that 
are  subject  to  the  Office  of  Management 
and  Budget  (0MB)  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  However,  these 


information  collection  requirements 
have  approval  under  the  information 
collection  requirements  contained  in  the 
Conditions  of  Participation  for  Home 
Health  Agencies.  These  information 
collection  requirements  implement 
patient  rights  provisions  and  set  forth 
home  health  aide  criteria,  and  are 
approved  under  OMB  control  number 
0938-0365.  Organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collection 
requirements  should  direct  them  to  the 
Qgency  official  whose  name  appears  in 
the  "ADDRESSES"  section  of  this 
preamble. 

List  of  Subjects 

42  CFR  Part  409 

Health  facilities.  Medicare. 

42  CFR  part  418 

Health  facilities.  Hospice  care, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  484 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Kidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements,  Rural  areas,  X-ray. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  chapter  IV  is 
proposed  to.be  amended  as  follows: 

PART  409— HOSPITAL  INSURANCE 
BENEFITS 

A.  Part  409  is  amended  as  set  forth 
below: 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sees.  1102, 1812, 1813, 1814, 1835. 
1861, 186.''.(a),  (f),  and  (h),  1871  and  1881  of  the 
Social  Security  Act  (42  U.S.C.  1302, 1395d, 
1395e,  isgsf.  isgsn,  1395X.  1395y  (a),  (f)  and 
(h).  1395hh  and  1395qq]. 

2-3.  Section  409.32(a)  is  revised  to 
read  as  follows: 

§  409.32    Crtteria  for  skilled  Mrvices  and 
ttM  n««d  for  skilled  services. 

(a)  To  be  considered  a  skilled  service, 
the  service  must  be  so  inherently 
complex  that  it  can  be  safely  and 
effectively  performed  only  by,  or  under 
the  supervision  of,  professional  or 
technical  personnel. 
•        *        *        •        • 

4.  Section  409.40  is  revised  to  read  as 
follows: 

§  409.40    Basis,  purpose  and  scop*. 

This  subpart  implements  sections 
1814(a)(2)(C).  1835(a)(2)(A).  and  1861(m) 
of  the  Act  with  respect  to  the 
requirements  that  must  be  met  for 


Medicare  payment  to  be  made  for  home 
health  services  furnished  to  eligible 
beneficiaries. 

5.  Section  409.41  is  revised  to  read  as 
follows: 

§  409.41    Requirement  for  payment 

In  order  for  home  health  services  to 
qualify  for  payment  under  the  Medicare 
program  the  following  requirements 
must  be  met: 

(a)  The  services  must  be  furnished  to 
an  eligible  beneficiary  by,  or  under 
arrangements  with,  an  HHA  that — 

(1)  Meets  the  conditions  of 
participation  for  HHAs  at  part  484  of 
this  chapter,  and 

(2)  Has  in  effect  a  Medicare  provider 
agreement  as  described  in  part  489, 
subparts  A,  B,  C.  D,  and  E  of  this 
chapter. 

(b)  The  physician  certification  and 
recertification  requirements  for  home 
health  services  described  in  S  424.22 
must  be  met. 

(c)  All  coverage  requirements  of 
services  contained  in  §§  409.42  through 
409.47  must  be  met. 

6.  Section  409.42  is  revised  to  read  as 
follows: 

§  409.42    Beneficiary  qualifications  for 
covtrag*  of  services. 

In  order  for  a  beneficiary  to  qualify 
for  medicare  coverage  of  home  health 
services,  he  or  she  must  meet  each  of 
the  following  requirements. 

(a)  Confined  to  the  home.  The 
beneficiary  must  be  confined  to  the 
home  or  in  an  institution  that  is  neither 
a  hospital  nor  primarily  engaged  in 
providing  skilled  nursing  or 
rehabilitation  services. 

(b)  Under  the  care  of  a  physician.  The 
beneficiary  must  be  under  the  care  of  a 
physician  who  establishes  the  plan  of 
care.  A  doctor  of  pediatric  medicine 
may  establish  a  plan  of  care  only  if  that 
is  consistent  with  the  HHA's  policy  and 
with  the  functions  he  or  she  is 
authorized  to  perform  under  State  law. 

(c)  In  need  of  skilled  services.  The 
beneficiary  must  need  at  least  one  of  the 
following  skilled  services  as  certified  by 
a  physician  in  accordance  with  the 
physician  certification  and 
recertification  requirements  for  home 
health  services  under  S  424.22  of  this 
chapter. 

(1)  Intermittent  skilled  nursing 
services  that  meet  the  criteria  for  skilled 
services  and  the  need  for  skilled 
services  found  in  §  409.32.  (Also  see 

§  409.33  (a)  and  (b)  for  a  description  of 
examples  of  skilled  nursing  and 
rehabilitation  services). 

(2)  Physical  therapy  services  that  meet 
the  requirements  of  S  409.44(b]. 
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(3)  Speech  therapy  services  that  meet 
the  requirements  of  §  409.44(b). 

(4)  Continuing  occupational  therapy 
services  that  meet  the  requirements  of 

§  409.44(b)  if  the  beneficiary's  eligibility 
for  home  health  services  has  been 
established  by  virtue  of  a  prior  need  for 
intermittent  skilled  nursing  care,  speech 
therapy,  or  physical  therapy  in  the 
current  or  prior  certification  period. 

(d)  Under  a  plan  of  care.  The 
beneficiary  must  be  under  a  plan  of  care 
that  meets  the  requirements  for  plans  of 
care  specified  in  §  409.43. 

(e)  By  whom  the  services  must  be 
furnished.  The  home  health  services 
must  be  furnished  by,  or  under 
arrangements  made  by  a  participating 
HHA. 

7.  Section  409.43  is  revised  to  read  as 
follows: 

§  409^    Ptan  of  car*  requirement* 

(a)  Contents.  The  plan  of  care  must 
contain  those  items  listed  in  §  484.18(a) 
of  this  chapter  that  specify  the 
standards  relating  to  a  plan  of  care  that 
an  HHA  must  meet  in  order  to 
participate  in  the  Medicare  program. 

(b)  Physician 's  orders.  The 
physician's  orders  for  services  in  the 
plan  of  care  must  be  specific  with 
respect  to  what  type  of  home  health 
discipline  will  furnish  the  ordered 
services  and  at  what  frequency  they  will 
be  furnished.  Orders  for  services  to  be 
provided  "as  needed"  or  "PRN"  must  be 
accompanied  by  a  description  of  the 
beneficiary's  medical  signs  and 
symptoms  that  would  occasion  the  visit 
and  a  specific  limit  on  the  number  of 
those  visits  to  be  made  under  the  order 
before  an  additional  physician  order 
would  have  to  be  obtained.  Orders  for 
care  Inay  indicate  a  specific  range  in  the 
frequency  of  visits  to  ensure  that  the 
most  appropriate  level  of  services  is 
furnished.  If  a  range  of  visits  is  ordered, 
the  upper  limit  of  the  range  is 
considered  the  specific  frequency. 

(c)  Physician  signature.  The  plan  of 
care  must  be  signed  and  dated  by  a 
physician  who  meets  the  certification 
and  recertification  requirements  of 

§  424.22  of  this  chapter.  The  plan  of  care 
must  be  signed  by  the  physician  before 
the  bill  for  services  is  submitted.  Any 
changes  in  the  plan  of  care  must  be 
signed  in  writing,  signed  and  dated  by 
the  physician. 

(d)  Verbal  orders.  If  any  services  are 
provided  based  on  a  physician's  verbal 
orders,  the  orders  must  be  put  in  writing, 
include  the  date  of  the  verbal  order,  and 
must  be  signed  and  dated  with  the  date 
of  receipt  by  the  registered  nurse  or 
qualified  therapist  (as  defined  in  {  484.4 
of  this  chapter)  receiving  them.  The 
verbal  orders  must  also  be 


countersigned  and  dated  by  the 
physician  before  the  HHA  bills  for  the 
care. 

(e)  Frequency  of  review.  The  plan  of 
care  must  be  reviewed  by  the  physician 
(as  specified  in  {  409.42(b))  in 
consultation  with  agency  professional 
personnel  at  least  every  62  days.  Each 
review  of  a  beneficiary's  plan  of  care 
must  contain  the  signature  of  the 
physician  who  reviewed  it  and  the  date 
of  review. 

(f)  Termination  of  the  plan  of  care. 
The  plan  of  care  is  considered  to  be 
terminated  if  the  beneficiary  does  not 
receive  at  least  one  covered  skilled 
nursing,  physical  therapy,  speech 
therapy,  or  occupational  therapy  visit  in 
a  62  day  period  unless  the  physician 
documents  that  the  interval  without 
such  care  is  appropriate  to  the  treatment 
of  the  beneficiary's  illness  or  injury. 

8.  Section  409.44  is  revised  to  read  as 
follows: 

§  409.44    Skilled  services  reqtilrements. 

(a)  Skilled  nursing  care.  (1)  Skilled 
nursing  care  consists  of  those  services 
that  must  under  State  law,  be 
performed  by  a  registered  nurse,  or 
practical  (vocational)  nurse,  as  defined 
in  §  484.4  of  this  chapter,  and  meet  the 
criteria  for  skilled  nursing  services 
specified  in  S  409.32. 

(i)  In  determining  whether  a  service 
requires  the  skill  of  a  licensed  nurse, 
consideration  must  be  given  to  the 
inherent  complexity  of  the  service,  the 
conditions  of  the  beneficiary,  and 
accepted  standards  of  medical  and 
nursing  practice. 

(ii)  If  the  nature  of  a  service  is  such 
that  it  can  safely  and  effectively  be 
performed  by  the  average  nonmedical 
person  without  direct  supervision  of  a 
licensed  nurse,  the  service  cannot  be 
regarded  as  a  skilled  nursing  service. 

(iii)  The  fact  that  a  skilled  nursing 
service  can  be  oris  taught  to  the 
beneficiary  or  to  the  beneficiary's  family 
or  friends  does  not  negate  the  skilled 
aspect  of  the  service  when  performed  by 
the  nurse. 

(iv)  If  the  service  could  be  performed 
by  the  average  nocunedical  person,  the 
absence  of  a  competent  person  to 
perform  it  does  not  cause  it  to  be  a 
skilled  nursing  service. 

(2)  The  skilled  nursing  care  must  be 
provided  on  a  part-time  or  intermittent 
basis. 

(3)  The  skilled  nursing  services  must 
be  reasonable  and  necessary  for  the 
treatment  of  the  illness  or  injury. 

(i)  To  be  considered  reasonable  and 
necessary,  the  services  must  be 
consistent  with  the  nature  and  severity 
of  the  beneficiary's  illness  or  injury,  his 
or  her  particular  medical  needs,  and 


accepted  standards  of  medical  and 
nursing  practice. 

(ii)  The  skilled  nursing  care  provided 
to  the  beneficiary  must  be  reasonable 
within  the  context  of  the  beneficiary's 
condition. 

(iii)  The  determination  of  whether 
skilled  nursing  care  is  reasonable  and 
necessary  must  be  based  solely  upon 
the  beneficiary's  unique  condition  and 
individual  needs,  without  regard  to 
whether  the  illness  or  injury  is  acute, 
chronic,  terminal,  or  expected  to  last  a 
long  time. 

(b)  Physical  therapy,  speech  therapy, 
and  occupational  therapy.  To  be 
covered,  physical  therapy,  speech 
therapy,  and  occupational  therapy  must 
satisfy  the  criteria  in  paragraphs  (b)(1) 
through  (4)  of  this  section.  Occupational 
therapy  services  initially  qualify  for 
home  health  coverage  only  if  they  are 
part  of  a  plan  of  care  that  also  includes 
intermittent  skilled  nursing  care, 
physical  therapy,  or  speech  therapy,  as 
follows: 

(1)  Physical,  speech,  or  occupational 
therapy  services  must  relate  directly 
and  specifically  to  a  treatment  regimen 
(established  by  the  physician,  after  any 
needed  consultation  with  the  qualified 
therapist)  that  is  designed  to  treat  the 
beneficiary's  illness  or  injury.  Services 
related  to  activitieis  for  the  general 
physical  welfare  of  beneficiaries  (for 
example,  exercises  to  promote  overall 
fitness)  do  not  constitute  physical, 
speech,  or  occupational  therapy  services 
for  Medicare  purposes. 

(2)  Physical,  speech,  and  occupational 
therapy  services  must  be  reasonable 
and  necessary.  To  be  considered 
reasonable  and  necessary,  the  following 
conditions  must  be  met: 

(i)  The  services  must  be  considered 
under  accepted  standards  of  medical 
practice  to  be  a  specific,  safe,  and 
effective  freatment  for  the  beneficiary's 
condition. 

(ii)  The  services  must  be  of  such  a 
level  of  complexity  and  sophistication  or 
the  condition  of  the  beneficiary  must  be 
such  that  the  services  required  can 
safely  and  effectively  be  performed  only 
by  a  qualified  physical  therapist  or  by  a 
qualified  physical  therapy  assistant 
under  the  supervision  of  a  qualified 
physical  therapist  by  a  qualified  speech 
therapist  or  by  a  qualified  occupational 
therapist  or  a  qualified  occupational 
therapy  assistant  under  the  supervision 
of  a  qualified  occupational  therapist  (as 
defined  in  {  484.4  of  this  chapter). 
Services  that  do  not  require  the 
performance  or  supervision  of  a  physical 
therapist  or  an  occupational  therapist 
are  not  considered  reasonable  or 
necessary  physical  therapy  or 
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occupational  therapy  services,  even  if 
they  are  preformed  by  or  supervised  by 
a  physical  therapist  or  occupational 
therapist.  Services  that  do  not  require 
the  skills  of  a  speech  therapist  are  not 
considered  to  be  reasonable  and 
necessary  speech  therapy  services  even 
if  they  are  performed  by  or  supervised 
by  a  speech  therapist. 

(iii)  There  must  be  an  expectation  that 
the  beneficiary's  condition  will  improve 
materially  in  a  reasonable  (and 
generally  predictable]  period  of  time 
based  on  the  physician's  assessment  of 
the  beneficiary's  restoration  potential 
and  unique  medical  condition,  or  the 
services  must  be  necessary  to  establish 
a  safe  and  effective  maintenance 
program  required  in  connection  with  a 
specific  disease,  or  the  skills  of  a 
therapist  must  be  necessary  to  perform  a 
safe  and  effective  maintenance  program. 
If  the  services  are  for  the  establishment 
of  a  maintenance  program,  they  may 
include  the  design  of  the  program,  the 
instruction  of  the  beneficiary,  family,  or 
home  health  aides,  and  the  necessary 
infrequent  reevaluations  of  the 
beneficiary  and  the  program  to  the 
degree  that  the  specialized  knowledge 
and  judgment  of  a  physical  therapist, 
speech  therapist,  or  occupational 
therapist  is  required. 

(iv)  The  amount,  frequency,  and 
duration  of  the  services  must  be 
reasonable. 

9.  A  new  409.45  is  added  to  read  as 
follows: 

§  409.45    Dependent  service* 
requirements. 

(a)  General.  Services  discussed  in 
paragraphs  (b)  through  (g)  of  this  section 
may  be  covered  only  if  the  beneficiary 
needs  skilled  nursing  care  on  an 
intermittent  basis,  as  described  in 

S  409.44(a);  physical  therapy  or  speech 
therapy  as  described  in  S  409.44(b);  or 
needed  one  of  these  three  services  and 
occupational  therapy,  but  continues  to 
need  only  occupational  therapy  as 
described  in  S  409.44(b):  and  otherwise 
meets  the  qualifying  criteria  (confined  to 
the  home,  under  the  care  of  a  physician, 
in  need  of  skilled  services,  and  under  a 
plan  of  care)  specified  in  S  409.42. 

(b)  Home  health  aide  services.  To  be 
covered,  home  health  aide  services  must 
meet  each  of  the  following  requirements: 

(1)  The  reason  for  the  visits  by  the 
home  health  aide  must  be  to  provide 
hands-on  personal  care  to  the 
beneficiary  or  services  that  are  needed 
to  maintain  the  beneficiary's  health  or  to 
facilitate  treatment  of  the  beneficiary's 
illness  or  injury.  The  physician's  order 
must  indicate  the  frequency  of  the  home 
health  aide  services  required  by  the 


beneficiary.  These  services  may  include 
but  are  not  limited  to: 

(i)  Personal  care  services  such  as 
bathing,  dressing,  grooming,  caring  for 
hair,  nail  and  oral  hygiene  that  are 
needed  to  facilitate  treatment  or  to 
prevent  deterioration  of  the 
beneficiary's  health,  changing  the  bed 
linens  of  an  incontinent  beneficiary, 
shaving,  deodorant  application,  skin 
care  with  lotions  and/or  powder,  foot 
care,  ear  care,  feeding,  assistance  with 
elimination  (including  enemas  unless  the 
skills  of  a  licensed  nurse  are  required 
due  to  the  beneficiary's  condition, 
routine  catheter  care,  and  routine 
colostomy  care),  assistance  with 
ambulation,  changing  position  in  bed, 
and  assistance  with  transfers. 

(ii)  Simple  dressing  changes  that  do 
not  require  the  skills  of  a  licensed  nurse. 

(iii)  Assistance  with  medications  that 
are  ordinarily  self-administered  and  that 
do  not  require  the  skills  of  a  licensed 
nurse  to  be  provided  safely  and 
effectively. 

(iv)  Assistance  with  activities  that  are 
directly  supportive  of  skilled  therapy 
services  but  do  not  require  the  skills  of  a 
therapist  to  be  safely  and  effectively 
performed,  such  as  routine  maintenance 
exercises  and  repetitive  speech  routines 
to  support  speech  therapy. 

(v)  Routine  care  of  prosthetic  and 
orthotic  devices. 

(2)  The  services  to  be  provided  by  the 
home  health  aide  must  be — 

(i)  Ordered  by  a  physician  in  the  plan 
of  care;  and 

(ii)  Provided  by  the  home  health  aide 
on  a  part-time  or  intermittent  basis. 

(3)  The  services  provided  by  the  home 
health  aide  must  be  reasonable  and 
necessary.  To  be  considered  reasonable 
and  necessary,  the  services  must^ 

(i)  Meet  the  requirement  for  home 
health  aide  services  in  paragraph  (b)(1) 
of  this  section; 

(ii)  Be  of  a  type  the  beneficiary  cannot 
perform  for  himself  or  herself;  and 

(iii)  Be  of  a  type  that  there  is  no  able 
or  willing  caregiver  to  provide,  or,  if 
there  is  a  potential  caregiver,  the 
beneficiary  is  unwilling  to  use  the 
services  of  that  individual. 

(4)  The  home  health  aide  also  may 
perform  services  incidental  to  a  visit 
that  was  for  the  provision  of  care  as 
described  in  paragraphs  (b)(3)  (i) 
through  (iii)  of  this  section.  For  example, 
these  incidental  services  may  include 
changing  bed  linens,  personal  laundry, 
or  preparing  a  light  meal. 

(c)  Medical  social  services.  Medical 
social  services  may  be  covered  if  the 
following  requirements  are  met: 

(1)  The  services  are  ordered  by  a 
physician  and  included  in  the  plan  of 
care. 


(2)  The  services  are  necessary  to 
resolve  social  or  emotional  problems 
that  are  expected  to  be  an  impediment 
to  the  effective  treatment  of  the 
beneficiary's  medical  condition  or  to  his 
or  her  rate  of  recovery. 

(3)  The  frequency  and  nature  of  the 
medical  social  services  are  reasonable 
and  necessary  to  the  treatment  of  the 
beneficiary's  condition. 

(4)  The  medical  social  services  are 
furnished  by  a  qualified  social  worker  or 
qualified  social  work  assistant  under  the 
supervision  of  a  social  worker  as 
defined  in  S  484.4  of  this  chapter. 

(5)  The  services  needed  to  resolve  the 
problems  that  are  impeding  the 
beneficiary's  recovery  require  the  skills 
of  a  social  worker  or  a  social  work 
assistant  under  the  supervision  of  a 
social  worker  to  be  performed  safely 
and  effectively. 

(d)  Occupational  therapy. 
Occupational  therapy  services  that  are 
not  qualifying  services  under  S  409.44(b) 
are  nevertheless  covered  as  dependent 
services  if  the  requirements  of 

S  409.44(b)(2)  (i)  through  (iv),  as  to 
reasonableness  and  necessity,  are  met. 

(e)  Durable  medical  equipment. 
Durable  medical  equipment  in 
accordance  with  S  410.38  of  this  chapter, 
which  describes  the  scope  and 
conditions  of  payment  for  durable 
medical  equipment  under  Part  B,  may  be 
covered  under  the  home  health  benefit 
as  either  a  Part  A  or  Part  B  service. 

(f)  Medical  supplies.  Medical  supplies 
(including  catheters,  catheter  supplies, 
ostomy  bags,  and  supplies  relating  to 
ostomy  care  but  excluding  drugs  and 
biologicals)  may  be  covered  as  a  home 
health  benefit.  For  medical  supplies  to 
be  covered  as  a  Medicare  home  health 
benefit,  the  medical  supplies  must  be 
needed  to  treat  the  beneficiary's  illness 
or.injury  that  occasioned  the  home 
health  care. 

(g)  Intern  and  resident  services.  The 
medical  services  of  interns  and 
residents  in  training  under  an  approved 
hospital  teaching  program  are  covered  if 
the  services  are  ordered  by  the 
physician  who  is  responsible  for  the 
plan  of  care  and  the  I-IHA  is  affiliated 
with  or  under  the  common  control  of  the 
hospital  furnishing  the  medical  services. 
Approved  means — 

(1)  Approved  by  the  Council  on 
Medical  Education  of  the  American 
Medical  Association; 

(2)  In  the  case  of  an  osteopathic 
hospital,  approved  by  the  Committee  on 
Hospitals  of  the  Bureau  of  Professional 
Education  of  the  American  Osteopathic 
Association; 

(3)  In  the  case  of  an  intern  or  resident- 
in-training  in  the  field  of  dentistry, 
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approved  by  the  Council  on  Dental 
Education  of  the  American  Dental 
Association;  or 

(4)  In  the  case  of  an  intern  or  resident- 
in-training  in  the  field  of  podiatry, 
approved  by  the  Council  on  Podiatry 
Education  of  the  American  Pediatric 
Association. 

10.  Section  409.46  is  redesignated  as 
§  409.50.  new  SS  409.46  through  409.49 
are  added  to  read  as  follows: 

§40M6    AlowiMe  administrative  costs. 

Services  that  are  allowable  as 
administrative  costs  but  are  not 
separately  billable  include,  but  are  not 
limited  to,  the  foliowing: 

(a)  Registered  nurse  initial  evaluation 
visits.  Initial  evaluation  visits  by  a 
registered  nurse  for  the  purpose  of 
assessing  a  beneficiary's  health  needs, 
determining  if  the  agency  can  meet 
those  health  needs,  and  formulating  a 
plan  of  care  for  the  beneficiary  are 
allowable  administrative  costs.  If  a 
physician  specifically  orders  that  a 
particular  skilled  service  be  furnished 
during  the  evaluation  in  which  the 
agency  accepts  the  beneficiary  for 
treatment  and  all  other  coverage  criteria 
are  met,  the  visit  is  billable  as  a  skilled 
nursing  visit  Otherwise  it  is  considered 
to  be  an  administrative  cost. 

(b)  Visits  by  registered  nurses  or 
qualified  professionals  for  the 
supervision  of  home  health  aides.  Visits 
by  registered  nurses  or  qualified 
professionals  for  the  purpose  of 
supervising  home  health  aides  as 
required  at  §  484J6(d)  of  this  chapter 
are  allowable  administrative  costs.  Only 
if  the  registered  nurse  or  qualified 
professional  visits  the  beneficiary  for 
the  purpose  of  furnishing  care  that 
meets  the  coverage  criteria  at  §  409.44, 
and  the  supervisory  visit  occurs 
simultaneously  with  the  provision  of 
covered  care,  is  the  visit  billable  as  a 
skilled  nursing  or  therapist's  visit. 

(c)  Respiratory  care  services.  If  a 
respiratory  therapist  is  used  to  furnish 
overall  training  or  consultative  advice  to 
an  HHA's  staff  and  incidentally 
provides  respiratory  therapy  services  to 
beneficiaries  in  their  homes,  the  costs  of 
the  respiratory  therapist's  services  are 
allowable  as  administrative  costs.  Visits 
by  a  respiratory  therapist  to  a 
beneficiary's  home  are  not  separately 
billable.  However,  respiratory  therapy 
services  that  are  furnished  as  part  of  a 
plan  of  care  by  a  skilled  nurse  or 
physical  therapist  and  that  constitute 
skilled  care  may  be  separately  billed  as 
skilled  visits. 

(d)  Dietary  and  nutrition  personnel.  If 
dieticians  or  nutritionists  are  used  to 
provide  overall  training  or  consultative 
advice  to  HHA  staff  and  incidentally 


provide  dietetic  or  nutritional  services  to 
beneficiaries  in  their  homes,  the  costs  of 
these  professional  services  are 
allowable  as  administrative  costs.  Visits 
by  a  dietician  or  nutritionist  to  a 
beneficiary's  home  are  not  separately 
billable. 

§  409.47    Place  of  servic*  requirements. 
To  be  covered,  home  health  services 
must  be  furnished  in  either  the 
beneficiary's  home  or  an  outpatient 
setting  as  defined  below. 

(a)  Beneficiary's  home.  A 
beneficiary's  home  is  any  place  in  which 
a  beneficiary  resides  that  does  not  meet 
the  definition  of  a  hospital,  SNF,  or 
nursing  facility  as  defined  in  sections 
1861(e)(1),  1819(a)(1),  or  1919(a)(1)  of  the 
Act,  respectively. 

(b)  Outpatient  setting.  For  purposes  of 
coverage  of  home  health  services,  an 
outpatient  setting  may  include  a 
hospital.  SNF,  rehabilitation  center,  or 
outpatient  department  affiliated  with  a 
medical  school,  with  which  the  HHA 
has  an  arrangement  in  accordance  with 
the  requirements  of  S  484.14(h)  of  this 
chapter  and  that  is  used  by  the  HHA  to 
provide  services  that  either — 

(1)  Require  equipment  that  cannot  be 
made  available  at  the  beneficiary's 
home:  or 

(2)  Are  furnished  while  the 
beneficiary  is  at  the  facility  to  receive 
services  requiring  equipment  described 
in  paragraph  (b)(1)  of  this  section. 

§409.48    Visits. 

(a)  Number  of  allowable  visits  under 
Part  A.  To  the  extent  that  all  coverage 
requirements  specified  in  this  subpart 
are  met.  payment  may  be  made  on 
behalf  of  eligible  beneficiaries  under 
Part  A  for  an  unlimited  number  of 
covered  home  health  visits.  All 
Medicare  home  health  services  are 
covered  under  hospital  insurance  unless 
there  is  no  Part  A  entitlement. 

(b)  Number  of  visits  under  Part  B.  To 
the  extent  that  all  coverage 
requirements  specified  in  this  subpart 
are  met,  payment  may  be  made  on 
behalf  of  eligible  beneficiaries  under 
Part  B  for  an  unlimited  number  of 
covered  home  health  visits.  Medicare 
home  health  services  are  covered  under 
Part  B  only  when  the  beneficiary  is  not 
entitled  to  coverage  under  Part  A. 

(c)  Definition  of  visit.  A  visit  is  an 
episode  of  personal  contact  with  the 
beneficiary  by  staff  of  the  HHA  or 
others  under  arrangements  with  the 
HHA,  for  the  purpose  of  providing  a 
covered  service. 

(1)  Generally,  one  visit  may  be 
covered  each  time  an  HHA  employee  or 
someone  providing  home  health  services 
under  arrangements  enters  the 


beneficiary's  home  and  provides  a 
covered  service  to  a  beneficiary  who 
meets  the  criteria  of  \  409.42  (confined 
to  the  home,  under  the  care  of  a 
physician,  in  need  of  skilled  services, 
and  under  a  plan  of  care). 

(2)  If  the  HHA  furnishes  services  in  an 
outpatient  facility  under  arrangements 
with  the  facility,  one  visit  may  be 
covered  for  each  type  of  service 
provided. 

(3)  If  two  individuals  are  needed  to 
provide  a  service,  two  visits  may  be 
covered.  If  two  individuals  are  present, 
but  only  one  is  needed  to  provide  the 
care,  only  one  visit  may  be  covered. 

(4)  A  visit  is  initiated  with  the 
delivery  of  covered  home  health 
services  and  ends  at  the  conclusion  of 
delivery  of  covered  home  health 
services.  In  those  circumstances  in 
which  all  reasonable  and  necessary 
home  health  services  cannot  be 
provided  in  the  course  of  a  single  visit. 
HHA  staff  or  others  providing  services 
under  arrangements  with  the  HHA  may 
remain  at  the  beneficiary's  residence 
between  visits  (for  example,  to  provide 
non-covered  services).  However,  if  all 
covered  senices  could  be  provided  in 
the  course  of  one  visit,  only  one  visit 
may  be  covered. 

§  409.49    Excluded  services. 

(a)  Drugs  and  biologicals.  Drugs  and 
biologicals  are  excluded  from  Medicare 
payment. 

(1)  A  drug  is  any  chemical  compound 
that  may  be  used  on  or  administered  to 
humans  or  animals  as  an  aid  in  the 
diagnosis,  treatment  or  prevention  of 
disease  or  other  abnormal  condition  or 
for  the  rehef  of  pain  or  suffering  or  to 
control  or  improve  any  physiological 
pathologic  condition. 

(2)  A  biological  is  any  medicinal 
preparation  made  from  living  organisms 
and  their  products  including,  but  not 
limited  to.  serums,  vaccines,  antigens, 
and  antitoxins. 

(b)  Transportation.  The  transportation 
of  beneficiaries,  whether  to  receive 
covered  care  or  for  other  purposes,  is 
excluded  from  home  health  coverage. 
Costs  of  transportation  of  equipment, 
materials,  supplies,  or  staff  may  be 
allowable  as  administrative  costs,  but 
no  separate  payment  is  made  for  them. 

(d)  Housekeeping  services.  Services 
whose  sole  purpose  is  to  enable  the 
beneficiary  to  continue  residing  in  his  or 
he  home  (for  example,  cooking, 
shopping.  Meals  on  Wheels,  cleaning 
laundry)  are  excluded  from  home  health 
coverage. 

(e)  Services  covered  under  the  End 
Stage  Renal  Disease  (ESRDj  program. 
Services  that  are  covered  under  the 


Federal  Register  /  Vol.  56.  No.  188  /  Friday.  September  27.  1991  /  Proposed  Rules 49171 


ESRO  program  and  are  contained  in  the 
composite  rate  reimbursement 
methodology,  including  any  service 
furnished  to  a  Medicare  ESRD 
beneficiary  that  is  directly  related  to 
that  individual's  dialysis,  are  excluded 
from  coverage  under  the  Medicare  home 
health  beneHt. 

(f)  Prosthetic  devices.  Items  that  meet 
the  requirements  of  §  410.36(b)  of  this 
chapter  for  prosthetic  devices  covered 
under  Part  B  are  excluded  from  home 
health  coverage.  Catheters,  catheter 
supplies,  ostomy  bags,  and  bags  relating 
to  ostomy  care  are  not  considered 
prosthetic  devices  if  furnished  under  a 
home  health  plan  of  care  and  are  not 
subject  to  this  exclusion  from  coverage. 

(g)  Medical  social  services  provided 
to  family  members.  Medical  social 
ser\'ices  provided  solely  to  members  of 
the  beneficiary's  family  and  that  are  not 
incidental  to  covered  medical  social 
ser\ice8  being  provided  to  the 
beneficiary  are  not  covered. 

B.  Part  418  is  amended  as  set  forth 
below: 

PART  41fr-H0SPiCE  CARE 

1.  The  authority  citation  for  part  418 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1811-1814. 1861-1866. 
and  1871  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1395c-1395f.  1395x-1395cc,  and  1395hh). 

Subpart  0 — Covered  Services 

2.  Section  418.202  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

§  4 1 8.202    Covered  services. 


(gj  Home  health  aide  services 
furnished  by  qualified  aides  as 
designated  in  S  41&94  and  homemaker 
services.  Home  health  aides  may 
provide  personal  care  services  as 
defined  in  S  409.45(b)  of  this  chapter. 
Aides  may  perform  household  services 
to  maintain  a  safe  and  sanitary 
environment  in  areas  of  the  home  used 
by  the  patient,  such  as  changing  the  bed 
or  light  cleaning  and  laundering 
essential  to  the  comfort  and  cleanliness 
of  the  patient.  Aide  services  must  be 
provided  under  the  general  supervision 
of  a  registered  nurse.  Homemaker 
services  may  include  assistance  in 
maintenance  of  safe  and  healthy 
environment  and  services  to  enable  the 
individual  to  carry  out  the  treatment 
plan. 


C.  Part  484  is  amended  as  set  forth 
below: 

PART  484— CONDITIONS  OF 
PARTICIPATION:  HOME  HEALTH 
AGENCIES 

1.  The  authority  citation  for  part  484  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102. 1814(A)(2)(C). 
1835(A)(2)(A),  1861. 1871.  and  1891  of  the 
Social  Security  Act  (42  U.S.C.  1302, 
1395f(a)(2](C),  1395n(a)(2)(A),  1395x.  1395hh, 
and  139Sbbb). 

2.-3.  In  §  484.36,  paragraphs  (c)  and 
(d)  are  revised  to  read  as  follows: 

§  484.36    Condition  o1  participation:  Home 
tiealth  aide  services. 

•        ••••' 

(c)  Standard:  Assignment  and  duties 
of  the  home  health  aide — (1) 
Assignment.  The  home  health  aide  is 
assigned  to  a  specific  patient  by  the 
registered  nurse.  Written  patient  care 
instructions  for  the  home  health  aide 
must  be  prepared  by  the  registered 
nurse  or  other  appropriate  professional 
who  is  responsible  for  the  supervision  of 
the  home  health  aide  under  paragraph 
(d)  of  this  section. 

(2)  Duties.  The  home  health  aide 
provides  services  that  are  ordered  by 
the  physician  in  the  plan  of  care  and 
that  the  aide  is  permitted  to  perform 
under  State  law.  The  duties  of  a  home 
health  aide  include  the  provision  of 
hands-on  personal  care,  performance  of 
simple  procedures  as  an  extension  of 
therapy  or  nursing  services,  assistance 
in  ambulation  or  exercises,  and 
assistance  in  administering  medications 
that  are  ordinarily  self-administered. 
Any  home  health  aide  services  offered 
by  an  HHS  must  be  provided  by  a 
qualified  home  health  aide. 

(d)  Standard:  Supervision.  (1)  If  the 
patient  receives  skilled  nursing  care,  the 
registered  nurse  must  perform  the 
supervisory  visit  required  by  paragraph 
(d)(2)  of  this  section.  If  the  patient  is  not 
receiving  skilled  nursing  care,  but  is 
receiving  another  skilled  service  (that  is, 
physical  therapy,  speech  therapy,  or 
occupational  therapy),  supervision  may 
be  provided  by  the  appropriate 
therapist. 

(2)  The  registered  nurse  (or  another 
professional  described  in  paragraph 
(d)(1)  of  this  section)  must  make  an 
onsite  visit  to  the  patient's  home  no  less 
frequently  than  every  2  weeks. 

(i)  If  one  or  more  skilled  services  are 
furnished  to  the  patient,  at  least  one 
such  supervisory  visit  to  the  patient's 
home  per  month  must  occur  while  the 
home  health  aide  is  providing  patient 


care  to  ensure  that  the  aide  is  properly 
caring  for  the  patient. 

(ii)  If  the  home  health  aide  services 
are  provided  by  an  individual  who  is  not 
employed  directly  by  the  HHA,  all  of  the 
supervisory  visits  must  occur  while  the 
aide  is  providing  services  to  the  patient. 

(3)  If  home  health  aide  services  are 
provided  to  a  patient  who  is  not 
receiving  skilled  nursing  care  or 
physical,  speech,  or  occupational 
therapy,  the  registered  nurse  must  make 
a  supervisory  visit  to  the  patient's  home 
no  less  frequently  than  every  62  days.  In 
these  cases,  to  ensure  that  the  aide  is 
properly  caring  for  the  patient,  each 
supervisory  visit  must  occur  while  the 
home  health  aide  is  providing  patient 
care. 

(4)  If  home  health  aide  services  are 
provided  by  an  individual  who  is  not 
employed  directly  by  the  HHA  (or 
hospice),  the  services  of  the  home  health 
aide  must  be  provided  under 
arrangements,  as  defined  in  section 
1861(w)(l)  of  the  Act.  If  the  HHA  (or 
hospice)  chooses  to  provide  home  hea)th 
aide  services  under  arrangements  with 
another  organization,  the  HHA's  (or 
hospice's)  responsibilities  include,  but 
are  not  limited  to — 

(i)  Ensuring  the  overall  quality  of  the 
care  provided  by  the  aide; 

(ii)  Supervision  of  the  aide's  services 
as  described  in  paragraphs  (d)(1)  and 
(d)(2)  of  this  section;  and 

(iii)  Ensuring  that  home  health  aides 
providing  services  under  arrangements 
have  met  the  training  requirements  of 
paragraph  (a)  of  this  section. 

4.  In  §  484.48.  the  introductory 
paragraph  is  revised  to  read  as  follows: 

§  484.48    Condition  of  participation: 
Clinical  records. 

A  clinical  record  containing  pertinent 
past  and  current  findings  in  accordance 
with  accepted  professional  standards  is 
maintained  for  every  patient  receiving 
home  health  services.  In  addition  to  the 
plan  of  care,  the  record  contains 
appropriate  identifying  information; 
name  of  physician;  drug,  dietary, 
treatment,  and  activity  orders;  signed 
and  dated  clinical  and  progress  notes; 
copies  of  summary  reports  sent  to  the 
attending  physician:  and  a  discharge 
summary.  The  discharge  summary  must 
be  sent  to  the  attending  physician  and 
must  include  the  patient's  medical  and 
health  status  at  discharge. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance;  93.774  Medicare — Supplementary 
Medical  Insurance.) 

Dated:  June  3. 1991. 
Gail  R.  Wilensky. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  September  16, 1991. 
Louis  W.  Sullivan, 
Secretary. 
[FR  Doc.  91-22842  Filed  9-26-91;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rUes  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  n>eetings,  agency 
decisions  and  rulings,  delegations  of 
authonty,  fling  of  petitions  and 
applications  and  agency  statements  of 
organization  arul  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Special  Committee  on  Financial 
Services  Regulation  Notice  of  Put>iic 
Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  notice  Is  hereby  given  of  a  meeting 
of  the  Special  Committee  on  Financial 
Services  Regulation  of  the 
Administrative  Conference  of  the  United 
States.  The  committee  has  scheduled 
this  meeting  to  discuss  a  draft  report 
dealing  with  Administration  of  the 
Securities  Exchange  Act  of  1934  by  the 
Federal  Bank  Regulatory  Agencies,  by 
Professor  Michael  P.  Malloy.  of  Fordham 
University  School  of  Law.  Copies  of  the 
consultant's  report  may  be  obtained 
from  the  contact  person  named  in  this 
notice. 

dates:  Friday.  October  11. 1991  at  10:00 
a.m.        1 1 

location:  Library  of  the  Administrative 
Conference.  2120  L  Street  NW.,  suite 
500,  Washington,  DC  20037. 

PUBUC  participation:  The  committee 
meeting  is  open  to  the  interested  public 
but  limited  to  the  space  available. 
Persons  wishing  to  attend  should  notify 
the  contact  person  at  least  two  days' 
prior  to  the  meeting,  the  committee 
chairman  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  C.  Murphy.  Office  of  the 
Chairman,  Adniinistratlve  Conference  of 
the  United  States.  2120  L  Street  ^JW.. 
suite  500,  Washington.  DC  20037. 
Telephone:  (202)  254-7020. 


Dated:  September  19. 1991. 
JeRrey  S.  Lubbers, 
Research  Director. 

[FR  Doc  91-23476  Filed  »-26-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Committee  of  State  Foresters 
AGENCY:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 


summary:  The  Committee  of  State 
Foresters  will  meet  in  Washington,  DC 
on  October  31, 1991,  from  8:30  a.m.  to 
12:30  p.m.  The  Committee  is  comprised 
of  the  seven  members  of  the  Executive 
Committee  of  the  National  Association 
of  State  Foresters.  The  purpose  of  the 
meeting  is  for  the  Committee  to  consult 
with  the  Secretary  of  Agriculture 
regarding  the  administration  and 
application  of  various  portions  of  the 
Cooperative  Forestry  Assistance  Act  of 
1978.  The  Assistant  Secretary  for 
Natural  Resources  and  Environment  will 
chair  this  meeting,  which  is  open  to 
public  attendance;  however, 
participation  is  limited  to  Forest  Service 
personnel  emd  Committee  members. 
Persons  who  wish  to  bring  cooperative 
forestry  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Executive  Secretary  of  the 
Committee  before  or  after  the  meeting. 

DATES:  The  meeting  will  be  held 
October  31, 1991. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Agriculture. 
Administration  Building,  12th  and 
Independence  Avenue  SW., 
Washington,  DC  20250  in  room  104-A. 

Send  written  comments  to  Allan  |. 
West  Executive  Secretary.  Committee 
of  State  Foresters,  c/o  Forest  Service. 
USDA.  P.O.  Box  96090,  Washington,  DC 
20090-6090  (202)  205-1657. 

FOR  FURTHER  INFORMATION  CONTACT 

Pam  Godsey,  Office  of  the  Deputy  Chief 
for  State  and  Private  Forestry  (202)  205- 
1041. 
Dated:  September  23, 1991. 

Allen ).  Sckacht 

Associate  Deputy  Chief  for  State  and  Private 

Forestry. 

[FR  Doc  91-23351  Filed  0-26-«l;  a45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management  Federal 
Consistency  Appeal  by  Henry  Crosby. 
(Appellant)  From  an  Objection  by  the 
South  Carolina  Coastal  Council 

AQENCy:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

action:  Notice  of  appeal  and  request  for 
Comments. 

On  October  17, 1989,  the  Secretary  of 
Commerce  (Secretary)  received  a  notice 
of  appeal  under  section  307(c)(3)fA)  of 
the  Coastal  Zone  Management  Act 
(CZMA)  and  the  Department  of 
Commerce's  implementing  regulations, 
15  CFR  part  930,  subpart  H,  from 
Lafayette  S.  Lyle,  III,  of  Agricadabra 
Land  Counselors,  on  behalf  of  Henry 
Crosby  (Appellant)  of  Green  Pond, 
South  Carolina. 

The  appeal  is  taken  from  an  objection 
by  the  South  Carolina  Coastal  Council 
(State)  to  the  Appellant's  certification 
that  its  proposed  activity  under  an 
application  to  the  U.S.  Army  Corps  of 
Engineers  permit  application  under 
section  404  of  the  Clean  Water  Act  to 
construct  a  "green  tree  reservoir"  for 
private  recreational  use  is  consistent 
with  South  Carolina's  coastal 
management  program.  The  excavation, 
filling,  and  impoundment  will  affect 
approximately  4.5  acres  of  freshwater 
wetlands.  The  proposed  impoundment 
will  be  flooded  to  depths  of  .07  to  1.0 
feet  from  October  through  February  and 
will  provide  a  static  water  level  and 
aerial  cover  for  migratory  waterfowL 

The  CZMA  provides  that  a  timely 
objection  by  a  State  to  a  consistency 
certification  precludes  any  Federal 
agency  from  issuing  licenses  or  permits 
for  the  activity  unless  the  Secretary 
finds  that  the  activity  is  either 
"consistent  with  the  objectives"  of  the 
CZMA  (Groimd  I)  or  "necessary  in  the 
interest  of  national  security"  (Ground 
n),  section  307(c)(3)(A)  or  (B).  To  make 
such  a  determination,  the  Secretary 
must  find  that  the  proposed  project 
satisfies  the  requirements  of  15  CFR 
930.121  or  93ai22. 

The  Appellant  requests  that  the 
Secretary  override  the  State's 
consistency  objections  based  on  Ground 
L  To  make  the  determination  that  the 
proposed  activity  is  "consistent  with  the 
objectives"  of  the  CZMA,  the  Secretary 
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must  find  that:  (1)  The  proposed  activity 
furthers  one  or  more  of  the  national 
objectives  or  purposes  contained  in  302 
or  303  of  the  CZMA.  (2)  the  adverse 
effects  of  the  proposed  activity  do  not 
outweigh  its  contribution  to  the  national 
interest,  (3)  the  proposed  activity  will 
not  violate  the  Clean  Air  Act  or  the 
Federal  Water  Pollution  Control  Act. 
and  (4)  no  reasonable  alternative  is 
available  that  would  permit  the  activity 
to  be  conducted  in  a  manner  consistent 
with  the  State's  coastal  management 
program.  15  CFR  930.121. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121.  Comments  are  due  within  30 
days  of  the  publication  of  this  notice 
and  should  be  sent  to  Susan  K.  Auer, 
Attorney-Adviser,  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avenue  NW..  suite  603, 
Washington,  DC  20235.  Copies  of 
comments  should  also  be  sent  to  C.C. 
Harness,  III,  General  Counsel,  South 
Carolina  Coastal  Council,  4130  Faber 
Place,  suite  300,  Charleston,  South 
Carolina  29405. 

All  nonconfidential  documents 
submitted  in  this  appeal  are  available 
for  public  inspection  during  business 
hours  at  the  offices  of  the  South 
Carolina  Coastal  Council  and  the  Office 
of  the  Assistant  General  Counsel  for 
Ocean  Services,  NOAA. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 

Susan  K.  Auer,  Attorney-Adviser,  Office 
of  the  Assistant  General  Counsel  for 
Ocean  Services,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce.  1825 
Connecticut  Avenue  NW..  suite  603, 
Washington.  DC  20235.  (202)  606-^200. 

Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance. 

Datsd:  August  29, 1991. 
Thomas  A.  Campbell, 
General  Counsel. 
[FR  Doc.  91-23260  Filed  9-26-91;  8:45  am] 
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Senior  Executive  Service; 
Performance  Review  Board, 
Membership 

This  notice  announces  membership  of 
the  Departmental  Performance  Review 
Board  (PRB)  in  the  Department  of 
Commerce.  The  purpose  of  the 
Departmental  PRB  is  to  review  the 
performance  of  appointing  authorities 
and  their  immediate  deputies  who  are  in 


the  SES  and  SES  members  whose 
ratings  are  initially  prepared  by  their 
respective  appointing  authorities. 

These  Departmental  PRB  members  are 
appointed  for  a  two  year  term.  The  list 
of  members  is  as  follows: 


Chief  of  Staff: 

Mary  Arm  Fish,  Director,  Office  of 

Whrte  House  Liaisoo  (^ic). 

Assistant  Secretary  for  Administration: 

Otto  J.  Wolff,  Deputy  Assistant 
Secretary,  Office  of  Assistant 
Secretary  for  Administration  {HC).. 

Mark  E.  Brown,  Director.  Office  of 

Budget  (Q 

General  Counsel: 

Stephen  J.  Powell,  Chief  Counsel 
(or  Import  Administration  (C) 

Dan     Haendel,     Deputy     General 

Counsel  (NQ 

Minority       Business       Development 

Agency: 

William  H.  Bailey.  Deputy  Director 
(NQ 

Bharat  K.  Bhargava.  Assistant  Di- 
rector for  Program  Development 

(NC) „ 

Economics  and  Statistics  Administra- 
tion: 

C.  Louis  Kincannon,  Deputy  Direc- 
tor Bureau  of  the  Census  (C) 

Allan  H.  Young,  Director,  Bureau  of 
Ecorwnic  Analysis  (C) 

Harry  A.  Sca/r,  Deputy  Assistant 
Secretary  for  Statistical  Affairs 
(C) 

Frederich  T.  Kn«ckertxx:Ker,  Execu- 
tive Director  (C) 

Susanr>e  H.  Howard,  Associate 
Under  Secretary  for  External  Re- 
lations (NC) 

O.  Bryant  Bentoa  Associate  Direc- 
tor   for    Management    Services, 

Bureau  of  ttie  Census  (C) ~....... 

Technology  Administration: 

Lyie  Schwartz,  Director,  Materials 
Science  and  Enginecrir>g  Latxxa- 
tory  (NIST)  (C) 

Guy  Chamberlin,  Director  of  Admin- 
istration (NIST)  (C) 

George  A.  Sinnott  Director  for 
international  and  Acaderrac  Af- 
fairs (NIST)  (Q 

Lura  Powell,  Chief,  Biotechrwiogy 

Division  (NIST)  (C) 

National  Telecommunications  and  Irv 

formation  Administration: 

Charles  M.  Rush,  Chief  Scientist.. 

William  F  Maher,  Associate  Admiiv 
istrator  Office  of  Policy  Analysis 

and  Development  (C) „.. 

Economic    Development    Adnrunistra- 

tion: 

Craig   Smith,   Deputy   Director  for 

Program  Operations  (C) „. 

IntematKxnl  Trade  Administration: 

Joseph  A.  Vasquez,  Deputy  Assist- 
ant Secretary  for  U.S.  and  For- 
eign Commercial  Service  (NO) 

Augustine  Tantillo,  Deputy  Assistant 
Secretary  for  Textiles  and  Appar- 
el (NO) _. 

Peter  Cashman,  Orector.  Office  of 
the  Pacific  Basin  (C) 

George  Muller,  Director,  Office  of 
Export  Trading  Company  Affairs 
(Q 


Term 
aotpiration 


11/92 

11/92 
11/92 

11/92 
11/92 

11/93 
11/93 

11/92 
11/92 

11/92 
11/92 

11/91 

11/93 

11/93 
11/93 

11/92 
11/93 

11/93 

11/93 

11/93 

11/93 

11/93 
11/93 

11/93 


Holly  Kuga,  Director,  Office  of 
Agreements  Compliance  (C) 

Roland  L  McDonald,  Director, 
Office  of  Antidumpir>g  Compli- 
ance (C) 

Marjorie  A.  Chorlins,  Deputy  /Assist- 
ant Secretary  for  Import  Adminis- 
tration (NC) 

Chhsbna  M.  Bolton,  Deputy  Assist- 
ant Secretary  for  Capital  Goods 
and     International     Construction 

(NC) 

National   Oceanic   and   Atmospheric 

Administration: 

Thomas  Pyhe,  Assistant  Administra- 
tor for  Satellite,  Data  and  Infor- 
mation Services  (C) 

James  W.  Brennan,  Deputy  Gerwral 
Counsel  lor  Policy,  Research, 
Services  and  Coastal  Zone  (C) 

Ronald  0.  McPherson,  Director,  Na- 
tional Meteorological  Center  (C) 

Thomas  A.  Camptoell,  General 
Counsel,  Office  of  the  General 
Counsel  (NC) 

Carmen  J.  Blondirf,  Doputy  Assist- 
ant Secretary  lor  International  In- 
terests (C) 

Alan  R.  Thomas,  Deputy  Assistant 
Administrator  lor  Oceanic  and  At- 
mospheric Research  (C) 

Richard  A.  Edwards,  Deputy  Assist- 
ant Secretary  (NC) 

William  W.  Fox,  Jr.,  Assistant  AO- 
ministrator   for   National    Marine 

Fisheries  Service  (NC) 

Patent  and  Trademark  Office: 

Stephen  G.  Kunin,  Deputy  /Assistant 
Commtssior>er  for  Patents  (C) 

Boyd  Alexander,  Deputy  /Assistant 
Commissior>er     for     Information 

Systems  (C) 

Bureau  of  Export  Administration: 

John  A.  Ricfiards,  Deputy  Assistant 
Secretary  for  Industrial  Re- 
sources Administration  (C) 

James  LeMunyon,  Deputy  /Assistant 
Secretary  lor  Export  Administra- 
tion (NC) 

William  V.  Skidmore,  Director, 
Office  of  Antiboycott  Compliance 
(Q- „ 


Tenn 
expiration 


11/93 
11/93 
11/93 

11/93 

11/93 

11/93 
11/93 

11/93 

11/93 

11/93 
11/93 

11/93 

11/93 
11/93 

11/93 
11/93 
11/93 


Thomas  J.  Lambiase, 

Executive  Secretary,  Departmental 
Performance  Review  Board,  Department  of 
Commerce. 

[FR  Doc.  91-23310  Filed  9-26-91;  8:45  am] 

BtUJNG  CODE  SS10-BS-M 


Bureau  of  Export  Administration 

Transportation  and  Related  Equipment 
Teciinical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  October  15, 1991. 
at  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Western  Administrative  Support  Center. 
7600  Sand  Point  Way,  NE.,  Building  #9. 
Conference  Rooms  A  and  B.  Seattle 
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Washington.  The  Open  Session  will 
convene  at  9:30  a.m.  and  end  at  12:30 
p.m.  The  Executive  Session  which  will 
convene  at  1:30  p.m.  and  end  at  5  p.m. 
The  Committee  advises  the  Office  of 
Technology  and  Policy  Analyses  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

Agenda:  General  Session 

1.  Opening  Remarks  by  the  Chairman 
or  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Discussion  of  New  CCL  for 
TRANSTAC  Items: 

A.  COCOM  Core  List  Items. 

B.  Missile  Technology  Revised  Annex 
Items. 

C.  Revised  Format  and  Numbering 
System. 

5.  International  Traffic  and  Arms 
Regulation  (ITAR)  Rationalization/ 
COCOM  International  Munitions  List 
Review. 

6.  A  Representative  from  Boeing 
Commercial  Airplanes  will  make  a 
Presentation  on  Potential  Technology 
Issues  in  the  Export  of  Commercial 
Aircraft. 

7.  The  Committee  will  Discuss  the 
Commerce  Technical  Advisory 
Committee  Chairmen's  Meeting. 

Executive  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  listed  address:  Ms. 
Ruth  D.  Fitts,  U.S.  Department  of 
Commerce/BXA,  Office  of  Technology  & 
Pohcy  Analysis,  14th  &  Constitution 
Avenue,  NW.,  room  1621,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  28, 
1990,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(l]  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10(a](l] 
and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 
Commerce.  Washington.  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts.  202-377-4959. 

Dated;  September  23. 1991. 
Betty  A.  Ferrell, 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analyses. 
[FR  Doc.  91-23381  Filed  9-26-91;  8;45  am] 

WLUNQ  CODE  9510-OT-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Bronx,  New  York  Service 
Area 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA)  is 
cancelling  the  announcement  to  solicit 
competitive  applications  under  its 
Minority  Business  Development  Center 
program  to  operate  a  MBDC  for  a  three 
(3)  year  period,  starting  December  1, 
1991  to  November  30, 1992  in  the  Bronx. 
N.Y.  Standard  Metropolitan  Statistical 
Area  (SMSA).  Refer  to  the  Federal 
Register  dated  July  17. 1991  Vol.  56,  No. 
137,  page  32548. 

Dated:  September  23, 1991. 
William  R.  FuUer, 

Deputy  Regional  Director,  New  York  Regional 

Office. 

[FR  Doc  91-23322  Filed  9-26-*l;  8;45  am] 

BILUNQ  CODE  3510-21-11 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Draft  Recovery  Plan  for  the 
Kemp's  Ridley  Sea  Turtle 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce, 
Fish  and  Wildlife  Service,  Interior. 


action:  Extension  of  comment  period 
concerning  the  draft  recovery  plan  for 
the  Kemp's  ridley  sea  turtle. 

summary:  NMFS  will  extend  the 
comment  period  for  the  draft  recovery 
plan  for  the  Kemp's  ridley  sea  turtle. 
The  first  notice  of  availability  and 
request  for  comments  was  published  in 
the  Federal  Register  on  August  13, 1991 
(56  FR  38424).  The  extension  was 
requested  by  constituent  groups 
interested  in  submitting  comments  on 
the  draft  recovery  plan. 

DATES:  Written  comments  should  be 
received  on  or  before  October  28, 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  Dr.  Nancy  Foster,  Director. 
Office  of  Protected  Resources,  NMFS. 
1335  East-West  Highway,  Silver  Spring, 
MD  20910.  Copies  of  the  Draff  Kemp's 
Ridley  recovery  plan  are  available  upon 
from  Jack  Woody,  U.S.  Fish  and  Wildlife 
Service,  Post  Office  Box  1306, 
Albuquerque,  New  Mexico  87103,  or  Phil 
Williams,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Ser\'ice,  1335 
East-West  Highway,  room  8256,  Silver 
Spring,  Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  Woody  at  USFWS,  505/766-6062, 
Phil  Williams  at  NMFS,  301/427-2322,  or 
Charies  Oravetz  at  NMFS,  813/893- 
3366). 

Dated:  September  24, 1991. 

Richard  H.  Shaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management. 

(FR  Doc.  91-23335  Filed  9-26-91:  8:45  am] 

BILUNQ  COOC  3S10-23-M 


Marine  Mammals;  Application  for 
Permit  Dr.  Marsha  Green  (P479) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543),  and  die  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  parts  217-222). 

1.  Applicant:  Dr.  Marsha  L  Green, 
Psychology  Department,  Albright 
College,  P.O.  Box  15234,  Reading.  PA 
19612-5234. 

2.  Type  of  Permit:  Scientific  research 
under  the  MMPA  and  scientific  purposes 
under  the  ESA. 

3.  Name  and  Number  of  Marine 
Mammals:  Sixty  five  (65)  humpback 
whales  [Megaptera  novaeangliae). 


49176 


Federal  Register  /  Vol.  56,  No.  188  /  Friday.  September  27.  1991  /  Notices 


4.  Type  of  Take:  The  applicant 
requests  authorization  to  take 
humpback  whales  annually  during 
research  activities  to  assess  the  impact 
of  vessel  traffic  on  the  behavior  of 
humpback  whales,  to  study  the  impact 
of  vessels  on  the  underwater  sounds 
made  by  humpback  whales,  and  to 
study  the  relationship  of  underwater 
sounds  to  specific  behaviors.  Another 
purpose  of  the  research  is  to  study  the 
communicative  function  of  humpback 
sounds  and  the  relationship  of  their 
underwater  sounds  to  pod  composition 
and  behavior. 

5.  Location  and  Duration  of  Activity: 
January  1  through  May  15  in  Hawaii  for 
one  year. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  'Jiis  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisers. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324.  Silver  Spring, 
Maryland  20910  within  30  days  of  the 
pubhcation  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  apphcation  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 
By  appointment:  Permit  Division.  Office 

of  Protected  Resources,  National 
■  Marine  Fisheries  Service,  1335  East- 
West  Hwy..  suite  7324,  Silver  Spring, 
Maryland  20910  (301/427-2289): 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island, 
California  90731-7415  1213/514-6196); 
and 
Coordinator,  Pacific  Area  Office. 
Southwest  Region,  National  Marine 
Fisheries  Service.  2570  Dole  Street. 
Honolulu.  Hawaii  96822-2396  (808/ 
944-8831). 


Dated:  September  19. 1991. 
Nancy  Foatw, 

Director.  Office  of  Protected  Resouixxs; 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-  23345  Filed  9-26-91:  &45  am] 

BttJJNG  COOC  3S10-Z3-M 


COMMISSKMH  OF  FINE  ARTS 

Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  Thursday.  24 
October  1991  at  10  a.m.  in  the 
Commission's  offices  in  the  Pension 
Building.  Suite  312,  Judiciary  Square.  441 
F  Street,  NW.,  Washington,  DC  20001  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
Commission  offices  (202-504-2200)  for 
details  concerning  access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC  September  19, 
1991. 

Charles  H.  Atherton, 
Secretary. 

(FR  Doc  91-23269  Filed  9-26-91;  8:45  am) 
MLLINO  COOC  6330-01-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped 

ACnOM:  Additions  to  Procurement  List 

summary:  This  action  adds  to  the 
Procurement  List  conmiodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  October  28. 1991. 
AOORESSES:  Committee  for  Purchase 
from  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  RMTTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  May 
24.  July  8.  August  2, 9  and  16. 1991,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 


published  notices  (56  FR  23876.  30905, 
37089, 37900  and  40872)  of  proposed 
additions  to  the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capabihty  or  qualified 
nonprofit  agencies  to  produce  the 
commodities  and  provide  the  services  at 
a  fair  market  price  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Conunittee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46^t8c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Badge,  Qualification 
8455-00-900-1748 
8455-00-900-1749 
8455-01-113-0061 
845&-01-113-0062 

Services 

Commissary  Shelf  Stocking; 

Naval  Air  Station; 

Point  Mugu,  California. 

Commissary  Shelf  Stocking: 

Naval  Station: 

Port  Hueneme.  California. 

Janitorial/Custodial. 

U.S.  Arriiy  Reserve  Center; 

4th  ft  Hiller  Street. 

Brownsville.  Pennsylvania. 

Janitorial/Custodial; 

Naval  Air  Station  (except  Army 

Facilities): 
Corpus  Christi.  Texas. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 

(FR  Doc.  91-23352  Filed  9-26-91;  8:45  am] 
BUMQ  COOC  WaO-39-M 


UMI 


Federal  Register  /  Vol.  56.  No.  188  /  Friday.  September  27.  1991  /  Notices 49177 


Procurement  Ust;  Proposed  Addition* 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  Uie  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  October  28, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  service 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  service  to  the 
Procurement  List: 

Commodity 

Roll.  Tools  and  Accessories,  5140-00- 
106-5616. 

Service     || 

Janitorial/Custodial.  Navy  Commissary 
Store,  Puget  Sound  Naval  Shipyard, 
Bremerton,  Washington. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  91-23353  Filed  9-28-91:  8:45  ami 

BILUNO  CODE  6(20-33-M 


COMMODITY  RJTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  futures  option 

contracts. 


summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  MidMarket  200  stock  index 
futures  and  as  a  contract  market  in 
MidMarket  200  stock  index  futures 
options.  The  Director  of  the  Division  of 
Economic  Analysis  (Division]  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regidation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest  will 
assist  the  Commission  in  considering  the 
views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Conunodity  Exchemge  Act. 
DATES:  Conunents  must  be  received  on 
or  before  October  28, 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
MidMeirket  200  stock  price  index  futures 
or  futures  option  contract. 
FOR  FURTHER  INFORMATION  CONTACT 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  202- 
254-7303. 
SUPPLEMENTARY  INFORMATION:  Copies 

of  the  terms  and  conditions  of  the 
proposed  contracts  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  appHcations  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOL  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.a 

Any  person  interested  in  submitting 
written  data,  views,  or  argimients  on  the 
terms  and  conditions  of  the  proposed 
contracts,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  applications,  should  send 
such  comments  to  Jean  A  Webb, 


Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  DC  20581  by  the  specified 
date. 

bsued  in  Washington,  DC,  on  September 
24, 1991. 
Gerald  Gay. 
Director. 
[FR  Doc  91-23369  Filed  9-26-91:  8:45  am) 

MLLINO  COOC  MSt-Ot-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Performance  Review  Boards;  Ust  of 
Members 

Below  is  a  hst  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 
Secretariat  Mr.  Martin  C.  Faga 
Air  Staff:  Mr.  Roger  M.  Blanchard.  Ms. 
Beverly  J.  Hooper,  Brig  Gen  James  E. 
McCarthy.  Brig  Gen  Nolan  Sklute. 
Patsy  \.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-23270  Filed  9-26-91:  8:45  am] 
BILUNQ  COOE  M10-01-M 


Department  of  tt>e  Navy 

Government-owned  Inventions; 
Availability  for  Licensing 

agency:  Department  of  the  Navy. 
action:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231,  for 
$1.50  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 
DATES:  September  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP),  Arlington.  Virginia 
22217-5000,  telephone  (703)  696-4001. 
Patent  4,938.163:  BARGE  CONNECTOR 

SYSTEM:  filed  29  December  1989; 

patented  3  July  1990. 
Patent  4,953,440:  LIQUID 

MONOPROPELLANT  GUN;  filed  26 

November  1975;  patented  4  September 

1990. 
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Patent  4.967,665.  SCREW  REMOVAL 

TOOL;  filed  24  July  1989;  patented  6 

November  1990. 
Patent  4.967,979:  COMMAND 

GUIDANCE  TECHNIQUE  FOR  LIN'E- 

OF-  SIGHT  MISSILE;  filed  21 

September  1973;  patented  6  November 

1990. 
Patent  4,968,110:  APPARATUS  AND 

METHOD  FOR  OPTIMIZING  THE 

MODULATION  EI-TICIENCY  OF  A 

REMOTELY-LOCATED, 

POLARIZATION-  SENSITIVE. 

INTEGRATED  OPTIC  MODULATOR; 

filed  31  January  1990;  patented  6 

November  1990. 
Patent  4.969,131:  AUTOMATIC 

DETECTION  AND  CLASSfflCATION 

EQUIPMENT  FOR  HIGH 

RESOLUTION  SONAR;  filed  9  July 

1969;  patented  6  November  199a 
Patent  4,969.150:  TUNABLE, 

CONTINUOUS  WAVE,  THIHJUM- 

DOPED.  SOLID  STATE  LASER;  fUed 

30  March  1990;  patented  6  November 

1990. 
Patent  4,969,154:  ROOM- 
TEMPERATURE.  FLASH  PUMMD.  2 

MICRON  SOLID  STATE  LASER 

WITH  HIGH  SLOPE  EFFICIENCY; 

filed  22  December  1989;  patented  6 

November  1990. 
Patent  4,969.396:  LANE  MARKER;  filed  4 

December  1989;  patented  13 

November  1990. 
Patent  4.969,819:  ECM  SIMULATOR 

FOR  MISSILE  FIRE  CONTROL 

SYSTEM  VULNERABILITY  STUDIES; 

filed  13  November  1990;  patented  13 

November  1990. 
Patent  4,970.701:  WIRE  DETECTOR; 

filed  22  March  1971;  patented  13 

November  1990. 
Patent  4,970.702:  ELECTRICAL 

CONDUCTOR  DETECTING  DEVICE; 

filed  5  December  1968;  patented  13 

November  1990. 
Patent  4,970.705:  CONSTANT  FOCAL 

LENGTH  ACOUSTIC  LENS;  filed  3 

December  1981;  patented  13 

November  1991. 
Patent  4,970.956:  SOLID  STATE 

PROGRAMMABLE 

INTER VALOMETER;  filed  27 

December  1976;  patented  20 

November  1990. 
Patent  4,970.981:  CHUTE  RIVER  MINE 

SWEEP,  filed  26  August  1968;  patented 

20  November  1990. 
Patent  4.972.13G:  LIN'EAR  POWER 

REGULATOR  WITH  CURRENT 

UMITING  AND  THERMAL 

SHUTDOWN;  filed  7  November  1989; 

patented  20  November  1990. 
Patent  4,972,385:  TARGET  SIZE 

CLASSIFICATION  SYSTEM;  filed  16 

November  1970;  patented  20 

November  1990. 
Patent  4.972,379:  SONIC  ECHO 

SIMULATOR;  filed  26  October  1966; 

patented  20  November  1990. 


Patent  4.972,387:  HIGH  INFORMATION 
RATE  ACOUSTIC  SYSTEM;  filed  24 
June  1966;  patented  20  November  199a 

Patented  4,972,38a-  ELECTRICAL 
CABLE  MARKER;  filed  13  February 
1975;  patented  20  November  1990. 

Patent  4.972,511:  RECEIVER  TEST 
APPARATUS  WITH  TEST  MESSAGE 
INJECTOR;  filed  5  December  1988; 
patented  20  November  1990. 

Patent  4,972,57a-  METHOD  OF  MAKING 
A  CABLE  MOUNTED 
MAGNETOSTRICnVE  LINE 
HYDROPHONE;  filed  18  October 
1971;  patented  27  November  1990. 

Patent  4,973,838;  PULSED  LASER  BEAM 
DEVL\TION  APPARATUS;  filed  24 
April  1981;  patented  27  November 
1990. 

Patent  4,973.898:  DIGITAL  SPECTRAL 
NORMALIZER;  filed  18  December 
1975;  patented  27  November  1990. 

Patent  4,974,216:  ACOUSTIC  ENERGY 
SOURCE;  filed  5  April  1971;  patented 
27  November  199a 

Patent  4,974,514:  EXPLOSIVE  SAFETY 
JUNCTIONS;  filed  25  September  1981; 
patented  4  December  199a 

Patent  4,975,358:  IMMEDIATE  WRITE, 
READ  AND  ERASE  OPTICAL 
STORAGE  MEDIUM  AND  METHOD 
OF  MARKING  AND  ERASING;  filed 
17  October  1989;  patented  4  December 
1990. 

Patent  4,975,387:  FORMATION  OF 
EPITAXLVL  Sl-GE 
HETEROSTRUCTURES  BY  SOLID 
PHASE  EPITAXY;  filed  15  December 
1989;  patented  4  December  1990. 

Patent  4,975,558:  SYSTEM  FOR 
CONTROL  OF  WELD  ARC 
DEVELOPMENT;  filed  20  September 
1989;  patented  4  December  1990. 

Patent  4.975,567:  MULTIBAND 
PHOTOCONDUCTIVE  DETECTOR 
BASED  ON  LAYERED 
SEVUCONDUCTOR  QUANTUM 
WELLS;  filed  29  June  1989;  patented  4 
December  1990. 

Patent  4,975,602:  LOGIC  LEVEL  DATA 
CONVERSION  SYSTEM;  filed  23 
February  1990;  patented  4  December 
1990. 

Patent  4.975,799:  FIBER  METAL 
ACOUSTIC  REFLECTOR  FOR 
SONAR;  filed  28  February  1970; 
patented  4  December  1990. 

Patent  4,975,887:  BISTATIC  SIDE  SCAN 
SONAR:  filed  9  January  1987;  patented 
4  December  1990. 

Patent  4,975,888:  MINE 
NEUTRAUZATION  SYSTEM;  filed  22 
March  1967;  patented  4  December 
1990. 

Patent  4.975,912:  BRAOaSH-WATER 
WIRE  DETECTOR;  filed  10  April  1967; 
patented  4  December  1990. 

Patent  4,97a03&  PROFILE  TRANSFER 
JIG;  filed  31  October  1989;  patented  11 
December  1990. 


Patent  4.97a51&  FIBER  OPTIC 

TRANSVERSAL  FILTER/VARIABLE 
DELAY  UNE;  filed  13  September  1989; 
patented  11  December  1990. 

Patent  4,977,323:  360  DEGREE 
INFRARED  SURVEILLANCE  WITH 
PANORAMIC  DISPLAY;  filed  16 
August  1973;  patented  11  December     ' 
1990. 

Patent  4,977.545:  TARGET  DETECTCHl; 
filed  3  May  1966;  patented  11 
December  1990. 

Patent  4,977,579:  TEST  SET  FOR  A 
NAVIGATIONAL  SATELLITE 
RECEIVER;  filed  14  June  1984; 
patented  11  December  1990. 

Patent  4,977,96a  MULTI-FUNCTION 
TOOL  SYSTEM  ROTARY  IMPACT 
TOOL;  filed  30  March  1990;  patented 
18  December  1990. 

Patent  4,978,054:  DIFFUSION  BONDING 
PROCESS  FOR  ALUMINUM  AND 
ALUMINUM  ALLOYS;  filed  3  July 
1990;  patented  18  December  1990. 

Patent  4,97a482:  MELT  CAST 
THERMOPLASTIC  ELASTOMERJC 
PLASTIC  BONDED  EXPLOSIVE;  filed 
29  October  1964;  patented  13 
December  1990. 

Patent  4,97a546:  SIGNAL 
STABILIZATION  IN  OPTICAL 
HYDROPHONES;  filed  29  January 
1982;  patented  11  December  1990. 

Patent  4,97a854:  BIOLUMINESCENT 
DETECTOR;  filed  16  August  1989; 
patented  18  December  1990. 

Patent  4,978,873:  CMOS  ANALOG 
FOUR-QUADRANT  MULTIPLIER; 
filed  11  October  1989;  patented  18 
December  1990. 

Patent  4,978,928:  HIGH  FREQUENCY, 
FREQUENCY  MULTIPUER  USING 
PARALLEL  GUNN  DIODES;  filed  30 
March  1990;  patented  18  December 
1990. 

Patent  4,979,455:  CONTROL  SURFACES; 
filed  19  January  1970;  patented  25 
December  1990. 

Patent  4,979,798:  PRESSURE  SENSITIVE 
OPTICAL  FIBER  HAVING 
OPTIMIZED  COATINGS;  filed  18 
October  1989:  patented  25  December 
1990.I15Patent  4,980,565:  ELECTRO- 
OPTICAL  TARGET  ACQUISITION 
SYSTEM;  filed  16  August  1&73; 
patented  25  December  1990. 

Patent  4,980.795:  SYSTEM  FOR 
DISCIL\RGING  AND  OTHERWISE 
CONTROLLING  ELECTRIC  CHARGE 
ON  OBJECTS  SUCH  AS  AERCRAFT 
IN  FUGHT;  filed  9  December  1988; 
patented  25  December  1990. 

Patent  4,980.868:  SONAR  SYSTEM;  filed 
2  November  1973;  patented  25 
December  1990. 

Patent  4.981.033:  PLASMA 
CAPACITANCE  GAGE  FOR  SOLID 
PROPELLANT  ROCKET  MOTOR 
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DATA  ACQUISITION;  filed  4  May 
1990.  patented  1  January  1991. 
Patent  4.981.338:  OPTICAL  FIBER 
REFRACTOMETER;  filed  16  July  1990; 
patented  1  January  1991. 
Patent  4.981.424:  HIGH  PRESSURE 
SINGLE  SCREW  COMPRESSORS; 
filed  21  December  1988;  patented  1 

January'  1991.  

Patent  4.981.941:  FLUORINATED 
EPOXY  RESINS  WITH  HIGH  GLASS 
TRANSITION  TEMM;RATURES;  filed 
27  March  1989;  patented  1  January 
1991. 
Patent  4,982.019:  VOLATILE  DIVALENT 
METAL  ALKOXIDES.  filed  31  July 
1989;  patented  1  January  1991. 
Patent  4.982.092:  360  DEGREE  OPTICAL 
SURVEILLANCE  SYSTEM;  filed  5  July 
1973;  patented  1  January  1991. 
Patent  4.982.375:  ACOUSTIC 
INTENSITY  PROBE;  filed  13 
November  1989;  patented  1  January 
1991. 
Patent  4.982.388:  AN  UNDERWATER 
ACOUSTIC  WAVEGUIDE 
TRANSDUCER  FOR  DEEP-OCEAN 
DEPTHS;  filed  31  May  1990;  patented 
1  January  1991. 
Patent  4.982385:  IMPROVED  SHAPED 
CHARGE;  fded  29  November  1973; 
patented  8  January  1991. 
Patent  4.983.972:  VIDEO  DELTA 
MODULATION  ENCODER;  filed  13 
October  1989;  patented  8  January  1991. 
Patent  4.9a3.9e3:  SEMI-AUTOMATIC 
DIRECTION  HNDING  SET;  filed  5 
IDecember  1989;  patented  8  January 
1991. 
Patent  4.984.452:  MULTIPLE  CHANNEL 
AUTOMATIC  CONCENTRATION 
METER;  fded  27  June  1978;  patented 
15  January  1991. 
Patent  4,985,874:  SOLID  STATE 
SEQUENCE  SWITCH;  filed  26  April 
1971;  patented  15  January  1991. 
Patent  4.986.640:  HIGH  ACCURACY 
DIGITAL  ACOUSTO-OPTIC  MATRIX 
COMPUTER;  filed  22  February  1985; 
patented  22  January  1991. 
Patent  4.980.708:  SELF-SEALING 
SEPARATION  FASTENER  FOR 
SMALL  CONFINES;  filed  12  June  1989: 
patented  22  January  1991. 
Patent  4.986.755:  ACOUSTIC  TARGET 
DOPPLER  SIMULATOR;  filed  28 
March  1990;  patented  22  January  1991. 
Patent  4.987.377:  FIELD  EMITTER 
ARRAY  INTEGRATED  DISTRIBUTED 
AMPLIFIERS;  filed  31  October  1989; 
patented  22  January  1991. 
Patent  4,987.607:  EFFICIENT  DYNAMIC 
PHASEFRONT  MODULATION 
SYSTEM  FOR  FREE  SPACE  OPTICAL 
COMMUNICATIONS;  filed  9 
September  1988;  patented  22  January 
■    1991. 

Patent  4.987,755:  HIGH  SECURITY 
LOCKING  DEVICE:  filed  4  March 
1981;  patented  29  January  1991. 


Patent  4.987.&44:  SYSTEM  FOR 
REDUCING  DRAG  AND  NOISE  OF 
UNDERWATER  VEHICLES;  filed  17 
February  1971;  patented  29  January 

1991.  

Patent  4,988.203:  REFLECTOMETERS; 
filed  17  January  1989;  patented  29 
January  1991. 
Patent  4.988,397:  ENERGETIC  BINDERS 
FOR  PLASTIC-BONDED 
EXPLOSIVES;  filed  30  April  1986; 
patented  29  January  1991. 
Patent  4,988,673:  SILVER  COATED 
SUPERCONDUCTING  CERAMIC 
POWDER;  filed  2  August  1989; 
patented  29  August  1991. 
Patent  4.988.863:  OPTICAL  FIBER 
REFRACTOMETER  LAUNCHING 
UGHT  AT  A  NON-ZERO  LAUNCH 
ANGLE;  filed  3  January  1990;  patented 
29  January  1991. 
Patent  4,988,885:  REMOTE  OPTICAL 
WAVE  MEASUREMENT  SENSOR; 
filed  6  February  1990;  patented  29 
January  1991. 
Patent  4,989,186:  TARGET  TRACKING 
SONAR  WITH  FALSE  TARGET 
DETECTOR;  filed  16  August  1982; 
patented  29  January  1991. 
Patent  4,989,516:  SAFE  ARM 
EXPLOSIVE  DELAY  PATH;  filed  2 
July  1981;  patented  5  February  1991. 
Patent  4.989.530:  LOW  DRAG  HOMING 
TORTCDO  NOSE  ASSEMBLY 
HAVING  SIDE  MOUNTED  PLANAR 
ARRAYS;  fded  29  February  1981; 
patented  5  February  1991. 
Patent  4.989,903:  FLEXIBLE  FLOW 
THROUGH  SADDLE;  filed  20  July 
1989;  patented  5  February  1991. 
Patent  4.990.291:  METHOD  OF  MAKING 
UPID  TUBULES  BY  COOLING 
PROCESS;  filed  29  February  1988; 
patented  5  February  1991. 
Patent  4.990.852;  AUTOMATIC 
CLASSIFIER  FOR  ELECTRIC  WIRE 
DETECTOR;  filed  7  September  1973; 
patented  5  February  1991. 
Patent  4.990,762;  LASER  BEAM 
MEASUREMENT  AND  CONTROL 
SYSTEM;  fded  21  December  1981; 
patented  5  February  1991. 
Patent  4.990.870:  WAVEGUIDE 
BANDPASS  FILTER  HAVING  A 
NON-  CONTACTLNG  PRINTED 
CIRCUIT:  filed  6  November  1989; 
patented  5  February  1991. 
Patent  4.99a871:  VARIABLE  PC  EHF 
FILTER;  filed  25  August  1988;  patented 
5  February  1991. 
Patent  4.991.143:  MOBILE  TARGET 
ACOUSTIC  SYSTEM;  fded  22 
December  1967;  patented  5  February 
1991. 
Patent  4.991.147:  PREFORMED  BEAM 
TRACKER:  filed  26  April  1973; 
patented  5  February  1991. 
Patent  4,991.149:  UNDERWATER 
OBJECT  DETECTION  SYSTEM;  fded 


7  December  1988;  patented  5  February 
1991. 

Patent  4.991,165:  DIGITAL  ADAPTIVE 
INTERFERENCE  CANCELER;  filed  28 
September  1988;  patented  5  February 
1991. 

Patent  4.991.529;  SLURRY  DISreRSER; 
filed  28  February  1972;  patented  12 
February  1991. 

Patent  4,991.530:  FIN  APPARATUS  FOR 
CONTROLUNG  HEAT  FLUX 
DISTRIBUTIONS;  filed  27  October 
1977;  patented  5  March  1991. 

Patent  4,992,244:  FILMS  OF 
DITHIOLENE  COMPLEXES  IN  GAS- 
DETECTING  MICROSENSORS;  filed 
27  September  1988;  patented  12 
February  1991. 

Patent  4,992.786:  ELECTRICAL 
CONDUCTOR  DETECTOR;  filed  3 
August  1973;  patented  August  1973; 
patented  12  February  1991. 

Patent  4.992,680:  HIGH  DEHNITION 
VIDEO-RATE  LASER-  ADDRESSED 
UQUID-CRYSTAL  UGHT- VALVE 
PROJECTION  DISPLAY;  filed  24  Mav 
1989;  patented  12  February  1991 . 

Patent  4,993,125:  CONTAINER 
CONNECTOR;  filed  20  February  1990- 
patented  19  February  1991. 

Patent  4,993,314;  CONVECTIVELY 
COOLED  HOT  GAS  EXHAUST 
STRUCTURE  TO  REDUCE 
INFRARED  RADIATION;  filed  20 
February  1976:  patented  19  February 
1991. 

Patent  4.993,325:  MAGNETIC  FIELD 
GENERATOR:  filed  2  June  1970; 
patented  19  February  1991. 

Patent  4,994,159:  METHOD  AND 
APPARATUS  FOR  MEASURING 
CORROSION  BENEATH  THIN 
FILMS;  filed  23  January  1990;  patented 
19  February  1991. 

Patent  4.994,668:  PLANAR  FIBER  OPTIC 
INTERFEROMETRIC  ACOUSTIC 
SENSORS;  filed  1  September  1989: 
patented  19  February  1991. 

Patent  4.996.525:  RF  LOCKOUT 
CIRCUIT  FOR  ELECTRONIC 
LOCKING  SYSTEM;  filed  24 
November  1989;  patented  25  February 
1991. 

Patent  4.996,579:  DESIGN  FOR 
ELECTRONIC  SPECTRALLY 
TUNABLE  INFRARED  DETECTOR; 
fUed  4  February  1983;  patented  26 
February  1991. 
Patent  4,996,692:  LASER 
COMMUNICATION  SYSTEM  WITH 
WIDE  BAND  MAGNETOSTRICTIVE 
MODULATION;  filed  15  September 
1989;  patented  28  February  1991. 
Patent  4.996.842:  LOW  TEMPERATURE 
SYNTHESIS  OF  HIGH  PURITY 
MONOCLINIC  CELSL»dVl  USING 
TOPAZ;  fded  7  September  1990; 
patented  5  March  1991. 
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Patent  4,996.972:  IMPROVED  HEAT 
SHRINK  GUN;  filed  22  August  1980; 
patented  5  March  1991. 

Patent  4,997,249:  VARIABLE  WEIGHT 
FIBER  OPTIC  TRANSVERSAL 
FILTER;  filed  26  February  1990; 
patented  5  March  1991. 

Patent  4,997.269:  SCHEINDER 
PRINCIPLE  POCKET  OPTOMETER 
FOR  SELF-EVALUATION  &  BIO- 
FEEDBACK ACCOMMODATION 
TRAINING;  filed  28  February  1990; 
patented  5  March  1991. 

Patent  4,997,499:  BIS  (DINITROPROPYL) 
FORMAL/DINITROBUTYL  FORMAL 
PLASTICIZER;  filed  22  May  1984; 
patented  5  March  1991. 

Patent  4,998.224:  SYSTEM  FOR 
PROVIDING  IMPROVED 
REVERBERATION  UMITED  SONAR 
PERFORMANCE;  filed  1  October  1985; 
patented  5  March  1991. 

Patent  4,998,225:  DUAL  BEAM 
DOPPLER  SHIFT  HYDROPHONE; 
filed  10  December  1979;  patented  5 
March  1991. 

Patent  4,998,963:  EXPLOSIVE  LOGIC 
CLOCK;  filed  23  December  1981; 
patented  12  March  1991. 

Patent  4,999,816:  HYDROPHONE 
DEPLOYMENT  SYSTEM  FOR  A 
SONOBUOY;  filed  1  September  1983; 
patented  12  March  1991. 

Patent  5,000,093:  ALUMINUM- 
MAGNESIUM  LOW  DENSITY 
MATERL\LS;  filed  25  September  1980; 
patented  19  March  1991. 

Patent  5,000,164:  CIRCUIT  ENHANCING 
DEVICE;  filed  26  June  1989;  patented 
19  March  1991. 

Patent  5.000,574:  INTERFERONiETRlC 
SURFACE  DISTORTION  DETECTOR; 
filed  20  April  1989;  patented  19  March 
1991. 

Patent  5,000,634:  LOW  PROHLE 
EQUIPMENT/CARGO  DECK  CLAMP; 
filed  16  January  1990;  patented  19 
March  1991. 

Patent  5,003,078:  SYNTHESIS  OF 
PHTHALONTTRILE  RESINS 
CONTAINING  ETHER  AND  IMIDE 
LINKAGES;  filed  16  May  1989; 
patented  26  March  1991. 

Patent  5,003,180:  METHOD  OF 
RECYCUNG  DOSIMETERS;  filed  10 
April  1990;  patented  26  March  1991. 

Patent  5.003,315:  PROGRESSIVE  PHASE 
ROTMAN-TURNER  LENS  FEED 
TRANSMISSION  UNE  NETWORK; 
filed  27  September  1990;  patented  26 
March  1991. 

Patent  5,003,514:  DEEP  OCEAN 
RECOVERABLE  ACOUSTIC  SENSOR 
VEHICLE;  filed  19  June  1972;  patented 
26  March  1991. 

Patent  5,003,547:  ROOM- 
TEMPERATURE,  FLASHPUMPED. 
1.96  MICRON  SOUD  STATE  LASER; 
filed  29  December  1989;  patented  28 
March  1991. 


Dated:  September  16, 1991. 
WayiM  T.  Baudno 

Lieutenant,  lAGC.  U.S.  Naval  Reserve. 
A  Itemate  Federal  Register  Liaison  Officer 
[FR  Doc  91-23389  Filed  9-26-91;  8:45  am] 
»n.Lma  code  nio-A£-f 


DEPARTMENT  OF  ENERGY 

Cooperative  Agreement 

agency:  U.S.  Department  of  Energy 
(DOE). 

action:  Notice  of  intent. 

SUMNURY:  The  U.S.  Department  of 
Energy.  Field  Office.  Idaho  announces 
that  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR 
600.7(b)(2){i)(D)  it  intends  to  award  a 
noncompetitive  financial  assistance 
Cooperative  Agreement  to  Purdue 
Research  Foundation  (PRF).  The 
objective  of  the  work  to  be  performed 
under  this  Cooperative  Agreement 
includes  the  testing  and  evaluation  of  a 
full  scale  system  to  determine  the 
ripeness  and  quality  of  fruit  and  the 
final  research  steps  leading  to 
commercialization. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  V.  Willcox.  U.S.  Department  of 
Energy,  DOE  Field  Office,  Idaho,  785 
DOE  Place.  Idaho  Falls.  Idaho  83402- 
1221.  208/526/2173, 

SUPPLEMENTARY  INFORMATION:  The 

statutory  authority  for  the  proposed 
award  is  Public  Law  93-577.  the 
"Federal  Non-nuclear  Energy  Research 
and  Development  Act  of  1974"  (ERDA)." 
The  unsolicited  proposal  meets  the 
criteria  for  "noncompetitive  financial 
assistance,"  as  set  forth  in  10  CFR 
600.7(b)(2)(i)(D).  The  objective  of  the 
project  is  continuing  development  of  a 
low  cost  nuclear  magnetic  resonance 
sensor  to  nondestructively  determine 
the  ripeness  of  fruits  and  vegetables. 
Phase  I,  feasibility  and  first  generation 
prototype  development  was  completed 
under  Cooperative  Agreement  No.  DE- 
FC07-89ID12917.  Phase  U  will  improve 
the  sensitivity,  reliability,  durability, 
and  versatility  of  the  laboratory 
prototype  system.  The  anticipated  total 
project  period  to  be  awarded  under  the 
renewal  award  is  eighteen  (18)  months. 
The  total  cost  of  the  project  is  estimated 
at  $463,035.  The  anticipated  total  project 
costs  will  be  shared  (85%/l5%)  $392,115 
for  DOE  and  $70,920  for  PRF. 

Issued  September  19, 1991. 
Dolores ).  Feni, 

Contracts  Management  Division. 

[FR  Doc.  91-23378  Filed  9-28-91;  8:45  amj 

BtLUNQ  COOC  «450-01-M 


Award  of  a  Cooperative  Agreement, 
Noncompetitive  Financial  Assistance 

agency:  U.S.  Department  of  Energy 
(DOE)  Field  Office,  Nevada. 

ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE  Field  Office.  Nevada, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  Q.¥^ 
600.7(b)(2).  it  intends  to  award 
amendments  to  the  University  of 
Nevada.  Los  Vegas  (UNLV), 
Cooperative  Agreement  DE-FC08- 
90NVl0a72,  and  University  of  Nevada. 
Reno  (UNR).  Cooperative  Agreement 
DE-FC08-90NV10891.  on  a 
noncompetitive  basis  to  continue  their 
participation  in  the  Yucca  Mountain 
repository  program. 

The  initial  notices  of  awards  for 
UNLV  and  UNR  were  published  in  the 
Federal  Register  on  July  24, 1989  and 
September  19. 1989,  respectively.  Both 
cooperative  agreements  were 
established  with  programmatic  funding 
for  a  five-year  period.  Each  of  the 
agreements  provide  for  broad  research 
and  monitoring  activities,  data 
collection,  document  review,  and 
organization  and  participation  in  forums 
and  symposia  under  the  Yucca 
Mountain.  Nevada,  repository  siting 
program.  Subsequently,  the  Energy  and 
Water  Development  Appropriations  Act. 
1991.  has  identified  significantly  greater 
amounts  of  money  for  the  conduct  of 
such  activities  by  UNLV  and  UNR  than 
originally  anticipated  for  the  agreements 
in  fiscal  year  (FY)  1990.  Congress 
specifically  directed  that  up  to 
$4,416,000  be  made  available  to  these 
two  universities  for  such  activities 
during  FY  1991.  This  notice  further 
encompasses  any  future  appropriations 
acts  which  may  continue  to  provide 
specific  and  significant  funding  for  the 
activities  of  the  two  Nevada  universities 
throughout  the  project  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Yucca 
Mountain  Site  Characterization  Project 
Office.  Attn:  Birdie  Hamilton-Ray. 
Contract  Specialist.  Los  Vegas,  NV 
89193-8608. 

Issued  in  Los  Vegas,  Nevada  on  September 
13. 1991. 

Nkk  C  Aquilina, 

Manager,  DOE  Field  Office.  Nevada. 
[FR  Doc.  91-23377  Filed  9-26-91;  8:45  amj 
Btuma  CODE  MS(M)1-M 
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Morgantown  Energy  Technology 
Center  Seismk:  Ref  lectkm  Data  Prom 
SouttTwest  Washington 

agency:  Morgantown  Energy 
Technology  Center  (METC),  Department 
of  Energj-  (DOE). 

ACTION:  Notice  of  availability  of  seismic 
reflection  data. 

summary:  The  METC  hereby  announces 
the  availabilty,  in  the  METC's  public 
reading  room,  of  uninterpreted  seismic 
reflection  data  from  seismic  lines  1-4 
located  in  southwest  Washington  near 
Mt.  St.  Helens  and  Mt.  Rainier.  This 
data  was  obtained  under  DOE  contract 
No.  DE-AC21-99MC24155  by 
Geophysical  Systems  Corporation  of 
Pasadena,  California. 
FOR  FURTHER  INFORMATION  CONTACT 

Bill  Gwilliam,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  Box  880,  Morgantown.  West 
Virginia  26507-0680.  telephone:  (304) 
291-4401. 

PUBUC  READING  ROOM  ADDRESS:  The 
public  reading  room  is  located  in 
METC's  library.  The  library  is 
accessible  from  7:45  to  4:15  Monday 
through  Friday.  Please  contact  Matt 
Masteller.  METC's  Librarian,  at  (304) 
291-4183,  to  arrange  for  viewing  the 
documents. 

SUPPUEMENTARY  INFORMATION:  The 

benefits  to  be  derived  from  the 
availability  of  the  above-referenced 
data  is  access  to  new  subsurface  data 
obtained  by  the  DOE's  Deep  Source  Gas 
Project  in  a  region  unexplored  for 
hydrocarbons.  This  data  consists  of  a 
total  of  157  kilometers  of  1023  channel. 
high  resolution  seismic  reflection  data. 
Available  Information  consists  of  four 
seismic  reflection  profiles. 

Issued:  September  23, 1091. 
Thomas  F.  Becfatel, 

Director.  Morgantown  Energy  Technology 
Center. 
(FR  Doc  91-23379  Filed  9-28-91:  8:45  am) 

BtlXINQ  COOE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP91-952-000] 

Algonquin  Gas  Transmission  Co.;  Site 
Visit 

September  2a  1901. 

This  is  to  inform  any  parties  to  the 
proceeding  in  the  above  docket  that  the 
staff  of  the  Federal  Energy  Regulatory 
Commission  will  conduct  a  site  visit  at 
Algonquin  Gas  Transmission  Company's 
proposed  Edgar  Energy  Park  Lateral  in 
Avon.  Stnughton.  Randolph.  Braintree. 


and  Weymouth,  Massachusetts,  on 
October  4. 1991.  The  site  visit  will  start 
at  9:30  a.m.  at  the  Caldor's  parking  lot 
on  route  18  in  Weymouth. 
Massachusetts.  All  parties  to  the 
proceedings  are  welcome  to  attend. 
Anyone  interested  must  provide  their 
own  transportation.  For  further 
information,  contact  Ms.  Laura  Turner  at 
(202)  206-0916. 
Lois  D.  CaatwlL 
Secretary. 
(FR  Doc.  91-23305  Filed  9-2&-91: 6:45  am] 

BILUNQ  COM  triT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-fRL-4013-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  September  9. 1991  through 
September  13. 1991  pursuant  to  the 
Environmental  Review  Process  (EfU*), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5. 1991  (56  FT^  14096). 

Regulations 

ERP  No.  R-BLM-A99189-00  43  CFR 
part  3800;  Mining  Claims  Under  the 
General  Mining  Laws;  Surface 
Management  (56  FR  31602). 

Summary:  EPA  supports  the  proposed 
rule  since  the  bonding  requirement 
should  lead  to  significant  improvement 
in  mitigating  the  adverse  impacts  of 
mining.  However,  EPA  recommends  that 
mining  operations  require  bonds  equal 
to  100  percent  of  the  cost  of  reclamation 
and  that  the  bonding  program  include 
closure  of  units  containing  toxic  and 
hazardous  elements. 

Dated:  September  24. 1991. 
William  D.  Dickenon. 

Deputy  Director,  Office  of  Federal  Activities. 
[TR  Doa  91-23358  Filed  9-26-91:  8:45  am] 

BtLUNQ  CODE  SS8O-S0-H 

[ER-FRL-4013-6] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  OfHce  of  Federal 
Activities,  General  Information  (202) 
260-5073  or  (202)  280-5075. 


Availability  of  Environmental  Impact 

Statements  Filed  September  16. 1991 

Through  September  20, 1991  Pursuant  to 

40  CFR  1506.9. 

EIS  No.  910332.  Final  EIS.  FHW,  HC.  US 
264/ Wilson  Bypass  Construction,  US 
264  west  of  Wilson  to  US  264  to 
Greenville  east  of  Wilson.  Funding. 
Section  404  Permit.  County.  NC.  Due: 
October  28, 1991,  Contact:  Nicholas 
Graf  (919)  790-2859. 

EIS  No.  910333.  Final  EIS.  FHW.  TN, 
Kirby  Parkway  Construction.  Spli» 
Oak  Drive  to  Stage  Road  and 
Sycamore  View  Road  Extension, 
MuUins  Station  Road  to  iCirby 
Parkway,  Funding  and  Possible 
Section  404  Permit,  City  of  Memphis. 
Shelby  County.  TN.  Due:  October  28. 
1991,  Contact:  Dennis  C.  Cook  (615) 
736-5394. 

EIS  No.  910334.  Draft  EIS  EPA.  OR. 
Rouge  Ocean  Dredged  Material 
Disposal  Site  (ODMDS).  Designation, 
Rouge  River,  OR,  Due:  November  12, 
1991.  Contact:  John  Malek  (206)  553- 
1288. 

EIS  No.  910335.  Final  EIS.  BLM.  OR. 
Three  Rivers  Resource  Management 
Plan.  Implementation,  Malheur. 
Harney.  Grant.  Crook,  and  Lake 
Counties,  OR,  Due:  October  28, 1991. 
Contact:  Craig  Hansen  (503)  573-5241. 

EIS  No.  910336.  Draft  Supplement,  COE, 
NY.  Atlantic  Coast  of  New  York  City 
from  Rockaway  Inlet  to  Norton  Point. 
Updated  Information.  Beach  Erosion 
and  Storm  Damage  Reduction. 
Implementation.  Brighton  Beach  and 
Coney  Island.  Borough  of  Brooklyn. 
Kings  County.  NY.  Due:  November  12. 
1991.  Contact:  Ms.  Roselle  Henn  (212) 
264-4663. 

EIS  No.  910337,  Draft  EIS,  AFS,  NM. 
Felipito  Timber  Sale,  Implementation, 
Carson  National  Forest,  Rio  Arriba 
County.  NM,  Due:  November  12. 1991. 
Contact:  Ron  Ellis  (505)  581-4554. 

EIS  No.  91033a  Draft  EIS,  COE.  WA.  ID. 
OR.  1992  Columbia/Snake  Rivers 
Salmon  Flow  Measures, 
Implementation.  WA.  OR  and  ID.  Due: 
November  15. 1991.  Contact:  Greg 
Graham  (509)  522-6596. 

EIS  No.  910339,  Final  HS  AFS,  MT, 
Bender-Retie  Timber  Sale  and  Road 
Construction/Reconstruction. 
Implementation.  Beaverhead  National 
Forest  Wisdom  Ranger  District. 
Beaverhead  County.  MT,  Due: 
October  28, 1991.  Contact  Phillip 
Kemp  (406)  683-3900. 

EIS  No.  910340.  DRAFT  EIS,  UAF.  CA. 
George  Air  Force  Base  (AFB)  Disposal 
and  Reuse,  Implemention,  San 
Bernardino,  CA.  Due:  November  12. 
1991.  Contact:  Ltc.  Thomas  J.  Bartol 
(714)  382-4891. 
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EIS  No.  910341,  Draft  EIS  AFS,  CA.  WA. 
OR,  Northern  Spotted  Owl 
Management  Plan  in  the  National 
Forests,  Implementation,  CA,  OR  and 
WA.  Due:  December  27, 1991,  Contact: 
Jerald  N.  Hutchins  (503)  326-7460. 

EIS  No.  910342,  Draft  EIS,  COE,  PA. 
Lower  Monongahela  River  Navigation 
System,  Locks  and  Dam  Nos.  2,  3,  and 
4  Improvements,  Funding  Allegheny. 
Washington,  and  Westmoreland 
Counties.  PA.  Due:  November  12, 1991 
Contact:  James  A.  Purdy  (412)  644- 
6844. 

EIS  No.  910343,  Draft  EIS,  COE,  FL, 
Central  and  Southern  Florida  Flood 
Control  Project.  Restoration  of  the 
Upper  Kissimmee  River  Basin  through 
the  Headwater  Revitalization  Project 
and  the  Lower  Kissimmee  River  Basin, 
thhrough  the  Level  II  Backfdling  Plan, 
Implementation.  Osceola,  Glades. 
Highlands.  Polk,  Okeechobee  and 
Orange  Counties,  FL  Due:  November 
12, 1991,  Contact:  Russell  V.  Reed 
(904)  791-3506. 

Amended  Notices 

EIS  No.  890244,  Draft  EIS,  EPA.  NY.  NJ. 
New  York  Bight  Oceaii  Woodbuming 
Disposal  Site  Designation  for  wood 
removed  from  the  waters  and 
shorelines  of  the  New  York/New 
Jersey  Harbor  Complex  and  its 
Environs,  Offshore  NY  and  NJ,  Due: 
October  23, 1989,  Contact:  Robert 
Hargrove  (212)  264-1840.  Published  FR 
9-*-89— Officially  Terminated  by 
Preparing  Agency. 

EIS  No.  910244.  Draft  EIS  AFS,  UT.  East 
Fork  Black  Forks  Multiple  Use 
Management  Project.  Implementation, 
Wasatch-Cache  National  Forest, 
Evanston  Ranger  District,  Summit 
County,  UT,  Due:  October  15, 1991 
Contact:  Steve  Ryberg  (307)  789-3194. 
Published  FR  07-2^-91— Review 
period  extended. 

EIS  No.  910314,  Final  EIS  BLM.  AZ. 
Stafford  District  Resource 
Management  Plan,  Implementation, 
Graham,  Greenlee,  Cochise,  Pinal 
Pima  and  Gila  Counties,  AZ.  Due: 
October  15. 1991.  Contract:  Cindy 
Alvarez  (602)  428-^U)40.  Published  FR 
09-13-91— Incorrect  title. 
Dated:  September  20, 1991. 

VViUiam  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 

[FR  Doc.  91-23357  Filed  9-2&-91;  8:45  am  J 

MiJJMQ  COOE  «S«0-SO-M 


[FRL-4013-2) 

Gatt  Working  Group  of  the  Trade  and 
Environment  Committee  of  the 
National  Advisory  Councii  for 
Environmental  Policy  and  Technology 
(NACEPT);  Notice  of  IMeeting  on 
October  4, 1991 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  the  meeting  of  the  General 
Agreement  on  Tariffs  and  Trade 
Working  Group  of  the  Trade  and 
Environment  Committee.  The  Trade  and 
Environment  Committee  is  a  standing 
committee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  an  advisory 
committee  to  the  Administrator  of  the 
EPA.  The  meeting  will  convene  October 
4,  from  10  a.m.  to  4  p.m.  at  General 
Electric  Conference  Room  830. 1331 
Pennsylvania  Avenue  NW.,  Washington. 
DC. 

The  GATT  Working  Group  will 
explore  potential  trade  and  environment 
linkages  arising  in  the  institutions  and 
rules  of  the  GATT  in  order  to 
demonstrate  more  concretely  general 
trade  and  envirormient  linkages 
globally.  The  working  group  will  suggest 
practicable  policy  approaches  to  these 
linkages  in  order  to  draw  out  a  general 
policy  framework  for  the  United  States. 
Difficulties  in  scheduling  a  common  time 
for  meeting  participants  in  the  reason 
for  this  notice's  lateness.  For  further 
Laformation.  please  call  (202)  260-3198. 

Dated:  September  23, 1991. 
Abby  |.  Kraie, 

NA  CEPT  Designated  Federal  Official. 
[FR  Doc.  91-23364  Filed  9-28-91;  8:45  am) 

BILLINQ  COOE  S560-60-M 

(FRL-4013-31 

Workshop  Report  on  Toxicity 
Equivalency  Factors  for  PCB 
Congeners 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  report 

on  risk  assessment. 

SUMMARY:  This  notice  announces  the 
availability  of  a  report  entitled 
"Workshop  Report  on  Toxicity 
Equivalency  Factors  for  Polychlorinated 
Biphenyl  Congeners"  (EPA/625/3-91/ 
020).  This  report  summarizes  discussions 
by  experts  in  PCB  toxicity,  exposure, 
and  analytical  methods  convened  by  the 
Risk  Assessment  Fonmi  to  examine  the 
feasibility  of  developing  TEFs  for  PCB 
congeners.  Workshop  participants 
concluded  that  application  of  the  TEF 
approach  to  PCBs  would  be  less 


straightforward  than  it  was  for  the 
dioxins  and  furans  and  that  a  number  of 
steps  need  to  be  taken  before  a  TEF 
approach  for  PCBs  can  be  adopted  by 
the  Agency.  These  necessary  steps  are 
outlined  in  the  report. 

ADDRESSES:  To  obtain  a  single  copy  of 
the  report,  interested  parties  should 
contact  the  ORD  publications  office, 
CERI-FRN,  U.S.  Environmental 
Protection  Agency,  28  West  Martin 
Luther  King  Drive,  Cincinnati,  OH  45268, 
Tel:  (513)  569-7562  or  FTS:  684-7582, 
Please  provide  your  name  and  mailing 
address  and  request  the  document  by 
the  title  and  EPA  number. 

The  summary  report  will  also  be 
available  for  public  inspection  and 
copying  in  the  Public  Information 
Reference  Unit  of  the  EPA  Headquarters 
Library,  Waterside  Mall,  401  M  Street 
SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Clare  W.  Stine.  Technical  Liaison, 
Risk  Assessment  Forum.  Tel:  (202)  475- 
6743  or  FTS:  475-6743. 

SUPPLEMENTARY  INFORMATION:  The  wide 

acceptance  of  TEFs  in  assessing  risks 
associated  with  exposure  to  chlorinated 
dibenzo-p-dioxins  and  -dibenzofurans 
has  prompted  consideration  of  a  similar 
approach  with  other  families  of 
structurally  related  compounds  such  as 
the  polychlorinated  biphenyls  (PCBs) 
and  the  polycyclic  aromatic 
hydrocarbons.  The  TEF  approach  allows 
one  to  assess  a  mixture  by  combining 
the  relative  potencies  of  each  cogener 
with  the  residual  quantity  of  each 
congener  in  the  sample,  thereby 
allowing  one  to  take  into  account 
changes  in  the  mixtxire's  composition 
due  to  environmental  transformations. 

On  December  12  and  13, 1990,  experts 
in  the  fields  of  PCB  toxicity  and 
mechanisms  of  action,  envirormiental 
exposure,  and  analytical  methods  for 
measuring  PCBs  in  human  and 
environmental  samples  met  to  discuss 
aspects  of  several  issues. 

•  Is  the  existing  database  on  toxicity 
and  mechanisms  of  action  sufficient  to 
support  a  TEF-like  scheme  for  the  PCBs? 

•  What  is  know  about  envirormiental 
exposure  to  specific  PCB  congeners? 

•  What  analytical  methods  are 
available  to  quantify  individual 
congeners  in  environmental  matrices? 

•  What  are  the  important  data  gaps 
and  what  research  is  needed  to  fill 
them? 

The  report  summarizes  the 
discussions  and  outlines  activities  and 
research  that  are  necessary  before  a 
TEF  approach  for  the  PCBs  can  be 
implemented. 


UMI 


Federal  Register  /  Vol.  56.  No.  188  /  Friday,  September  27,  1991  /  Notices 


49183 


Dated:  July  22, 1991. 
Erich  Bratth«uer, 

Assistant  Administrator  for  Research  and 

Development. 

|FR  Doa  91-23368  Filed  9-26-91;  8:45  am] 

BILUNG  COW  WaO-W-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  81-11811 

Comments  Invited  on  Florida  Public 
Safety  Plan  Amendment 

September  za  1991. 

On  May  10, 1900,  the  Commission 
accepted  the  Pubhc  Safety  Plan  for 
Florida  (Region  9).  On  September  13, 
1991,  Region  9  submitted  a  proposed 
amendment  to  its  plan  that  would  revise 
the  current  channel  allotments  to 
correspond  to  its  current  database  and 
update  tables  contained  in  the  plan.  The 
amendment  also  eliminates  some 
sections  and  tables  because  they  are 
unnecessary  with  the  new  Florida 
Region  Interference  Program.  Because 
the  proposed  amendment  is  a  major 
change  to  the  Region  9  plan,  the 
Commission  is  soliciting  comments  from 
the  public  before  taking  action.  (See 
Report  and  Order,  General  Docket  No. 
87-112.  3  FCC  Red  905  (1987).  at 
paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
October  31, 1991  and  reply  comments  on 
or  before  November  15, 1991. 
Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554  and 
should  clearly  identify  them  as 
submissions  to  Gen.  Docket  90-119 
Florida-Public  Safety  Region  9. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology.  (202)  653-8112. 
Federal  Communications  Commission 

Donoa  R.  Searcy. 

Secretary. 

[FR  Doc.  91-23323  Filed  9-26-91;  8:45  am] 

BIUJNO  CODE  triZ-OI-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(8)  Filed  American 
President  Lines,  Ltd.  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  203-011223-006. 

Title:  Transpacific  Stabilization 
Agreement 

Parties: 

American  President  Lines,  Ltd. 

Evergreen  Marine  Corp.  (Taiwan]  Ltd. 

Hanjin  Shipping  Co..  Ltd. 

Hyundai  Merchant  Marine  Co..  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

Mitsui  O.S.K.  Lines,  Ltd. 

A.P.  Moller-Maersk  Line 

Neptune  Orient  Lines.  Ltd. 

Nippon  Liner  System.  Ltd. 

Nippon  Yusen  Kaisha. 

Orient  Overseas  Container  Line,  Inc. 

Sea-Land  Service,  Inc. 

Yangming  Marine  Transport  Corp. 

Synopsis:  The  proposed  amendment 
would  delete  all  references  to  foreign-to- 
foreign  transportation  in  the  geographic 
scope  of  the  Agreement. 

Agreement  No.:  232-011283-001. 

Title:  Nippon  Yusen  Kaisha  and 
Hyundai  Merchant  Marine  Co.,  Ltd. 
Space  Charter  Agreement  in  the  Far 
East  U.S.  Pacific  Northwest  Trades. 

Parties: 

Nippon  Yusen  Kaisha  ("NYK"). 

Hyundai  Merchant  Marine  Co.,  Ltd. 
("HMM"). 

Synopsis:  The  proposed  amendment 
would  permit  NYK  to  charter  space  to 
HMM  from  the  space  allocated  to  NYK 
on  vessels  operated  under  Agreement 
No.  232-011337.  It  would  also  authorize 
the  parties  to  share  certain  operational 
expenses.  The  amendment  would  also 
delete  articles  5(C)  ("Charterage")  and 
5(J)  ("Terminal  Arrangements")  and 
article  14  ('Transitional  Provision") 
from  the  Agreement. 

Agreement  No.:  202-011346. 

Title:  Israel  Trade  Conference 
Agreement. 

Parties: 

Farrell  Lines,  Inc. 

Lykes  Bros.  Steamship  Company,  Inc. 

Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  discuss, 


agree  upon,  and  establish  rates,  charges 
and  practices  for.  or  in  coimection  with 
the  transportation  of  cargo  in  the  trade 
between  the  United  States  and  Israel. 
The  Agreement  would  replace  the  Israel 
Eastbound  Conference  Agreement  and 
the  Westbound  Conference  Agreement 

Dated:  September  23, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 

)oa«ph  C  Polking. 

Secretary. 

|FR  Doc.  91-23306  Filed  9-26-91;  8:45  am] 

WLUfM  COOe  STSIMll-M 


(Petition  No.  P5-91] 

Petition  for  Exemption  From  tt>e 
NVOCC  Tariff  Filing  Requirements 
Under  tt>e  Shipping  Act  of  1984;  Filing 

Notice  is  hereby  given  that  the 
International  Federation  of  Freight 
Forwarders  Associations  ("FIATA")  and 
twenty-two  individual  non-vessel- 
operating  common  carriers  ("NVOCCs") 
have  petitioned  for  an  exemption 
pursuant  to  section  16  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  17115. 
Specifically,  FIATA  seeks  an  order  from 
the  Federal  Maritime  Commission 
exempting  NVOCCs  from  the  tariff  filing 
requirements  of  section  8  of  the  Shipping 
Act  of  1984.  46  U.S.C.  app.  1707. 

Interested  persons  are  requested  to 
submit  their  views  or  arguments  on  the 
petition  no  later  than  November  22. 
1991.  In  order  to  facilitate  the 
Commission's  consideration  of  the 
petition,  commenters  are  requested  to 
address  the  attached  list  of  questions 
relating  to  the  issue  of  NVOCC  tariff 
filing.  Commenters  are  also  requested  to 
address  any  other  areas  of  concern  to 
them  and  not  limit  their  comments  to  the 
enumerated  questions.  Commenters 
should  further  be  advised  that 
procedurally,  at  the  conclusion  of  this 
proceeding,  the  Commission  could  grant 
the  requested  relief  and  issue  a  rule  of 
exemption.  Responses  shall  be  directed 
to  the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573- 
0001  in  an  original  and  15  copies. 
Responses  shall  also  be  served  on 
Richard  D.  Gluck,  Esq.,  Robins,  Kaplan. 
Miller  &  Ciresi.  1220  Nineteenth  Street. 
NW..  suite  700.  Washington,  DC  20036- 
2405. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
office  of  the  Commission.  1100  L  Street 
NW..  room  11101. 
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By  the  CommissMn.* 
loMipJi  C  PdiUiig. 

Secretary. 

Questions  To  Be  Addressed  in  Response 
to  Petition  for  Exemption  From  tlie 
NVOCC  Tariff  Filing  Reqiriiements 
Under  the  Shipping  Act  of  1964 

1.  Should  the  issue  of  revising  the 
regulatory  structure  by  exempting 
NVOCCs  from  tariff  filing  more 
appropriately  be  considered  by 
Congress  and/or  the  Advisory 
Commission  on  Conferences  in  Ocean 
Shipping? 

2.  Does  section  16  and/or  its 
legislative  history  provide  the  FMC  with 
authority  to  exempt  NVOCCs  from  tariff 
filing?  Is  the  section  16  exemption 
authority  a  constitutional  delegation  of 
autiiority  to  the  FMC? 

3.  Does  this  petition  for  exemption 
from  NVOCC  tariff  filing  meet  the 
conditions  for  granting  an  exemption 
contained  in  section  16  of  the  Shipping  . 
Act  of  1984?  Explain  your  answer  giving 
reasons  why  it  does  or  does  not  fulfill 
each  of  the  conditions  for  exemption. 

4.  What  will  be  the  economic  impact 
of  exempting  NVOCCs  from  tariff  filing 
on: 

8.  shippers; 

b.  ves»el-operating  common  carriers 
("VOCCs"): 
a  ports: 

d.  freight  forwarders; 

e.  shippers'  associations; 

f.  NVOCCs;  and 

g.  consumers. 

5.  If  the  exemption  were  granted, 
could  the  Commission  monitor  and 
ensure  that  NVOCCs  do  not  charge 
different  rates  to  shippers  of  the  same 
commodities  if  N'VOCCa  are  exempted 
from  tariff  filing?  Conversely,  if  the 
exemption  were  granted  should  it  be 
accompanied  by  an  exemption  from 
presently  applicable  prohibitions  of 
section  10(b)  of  the  Act?  If  so  which 
ones?  If  the  NVOCC  tariff-fihng 
requirement  were  etiminated,  how 
wouH  the  Commission  investigate  and 
act  upon  those  still  applicable 
prohibitions  of  section  10  ("Prohibited 
Acts"  of  the  1984  Act? 

6.  If  tariffs  are  intended  to  disclose  to 
the  shipping  public  the  rates  charged  a 
shipper  by  a  carrier  for  specific  services, 
yet  NVOCC  services  include  services 
not  subject  to  the  Shipping  Act  of  1984, 
do  existing  NVOCC  tariffs  serve  their 
intended  function? 

7.  Is  the  use  of  a  tariff-based  approach 
to  (Hieing  transportation  intermediary 
ser/ices  consistent  with  the  1984  Act 
goal  of  a  regulatory  process 


'  Conuniuionert  Hathaway  and  Ivancie  disaent. 


UMI 


characterized  by  **a  minimton  of 
government  intervention  and  regulatory 
costs?"  What  services  do  NVOCC* 
perform  which  are  not  required  to  be 
filed  under  section  8  of  the  1964 
Shipping  Act?  In  light  of  the 
requirements  in  section  8  mandating 
that  all  transportation  services  be  filed, 
what  is  the  justification  for  not  fiUng 
these  services? 

8.  Is  NVOCC  tariff  filing  consistent 
with  the  goab  of  *****  an  efficient  and 
economic  transportation  system  in  the 
ocean  commerce  of  the  United  States 

*  •  *  in  harmony  with,  and  responsive 
to,  international  shipping  practices?" 

9.  The  petition  maintains  that 
NVOCCs  are  effectively  prevented  from 
discriminating  because  (a)  the  industry's 
overall  competitiveness  prevents  it.  (b) 
NVOCCs  lack  sufficient  market,  power 
to  discriminate  and  (c)  the  uniqueness  of 
each  NVOCC's  value-added  package 
renders  discrimination  impossible.  Is 
this  accurate? 

10.  It  has  been  argued  that  NVOCCs 
are  inconsequential  players  in  today's 
shipping  marketplace  in  that  they  enjoy 
only  a  limited  market  share  vis-a-vis 
VOCCs.  Is  this  accurate?  Does  NVOCC 
market  share  vary  frt>m  trade  to  trade? 

11.  What  impact  would  exempting 
NVOCCs  from  tariff  filing  have  on  the 
concept  of  common  carriage  in  ocean 
shipping? 

12.  If  NVOCC  services  tend  to  be 
"shipper  specific",  why  must  shippers 
have  greater  flexibility  to  negotiate 
individual  deals  than  afforded  by  a 
tariffs  "menu"  of  services? 

13.  What  unaddressed  consequences 
could  arise  fix)m  eliminating  the  NVOCC 
tariff  filing  requirement  but  retaining  the 
requirement  for  VOCCs? 

14.  If  NVOCCs  are  exempted  from 
filing  tariffs,  could  VOCCs  use  their  own 
N'VOCC  operation  to  obtain  cargo, 
thereby  permitting  VOCCs  to,  for  all 
practi'cal  purposes,  avoid  tariff  filing 
requirements?  If  this  were  the  case, 
what  steps  should  be  taken  to  avoid 
such  results — e.g..  prohibiting  VOCCs 
from  using  affiliateid  NVOCCs  to 
procure  cargo  for  their  own  ships? 

15.  Assuming  a  difference  between 
NVOCCs  and  VOCCs,  particularly  in 
the  *'unique  package  of  services" 
NVOCCs  state  they  provide,  could  a 
modified  form  of  tariff  filing  be 
developed  for  some  or  all  NVOCCs 
which  might  ease  the  burden  of  tariff 
filing  while  still  satisfying  the  basic 
intent  of  the  requirement?  What 
modifications  should  be  considered? 
Would  modifications  in  the  tariff  format 
enhance  shipper  usage  of  such  tariffs  in 
showiing  for  NVOCC  services? 

16.  What  is  the  "uiuque  package  of 
services"  NVOCCs  provide?  Do  all 


NVOCCs  provide  such  services  or  on!y 
some? 

17.  Assuming  NVOCCs  )nay  offer 
additional  services,  don't  they  still 
essentially  compete  with  VOCCs  for 
cargo?  If  not,  why  not?  Do  VOCCs  and 
NVOCCs  compete  for  LCL  shipments  in 
the  marketplace  today? 

18.  Are  there  unique  circumstances 
involving  controlled  carriers'  use  of 
NVOCCs  tiiat  tiie  Commission  should 
address?  Although  the  controlled  carrier 
statute  does  not  cover  NVOCCs.  could 
state-run  VOCCs  use  a  relationship  with 
state-run  NVOCCs  to  disadvantage 
commercial  VOCCs? 

19.  How  important  from  an 
"international  comity"  perspective  is  the 
NVOCC  tariff  filing  issue?  Does  it  have 
any  policy  or  operational  implications 
for  U.S.  and  European  transportation 
system  harmony  in  1992  and  beyond? 

20i  Would  an  exemption  from  NVOCC 
tariff  filing  address  one  of  the  primary 
objectives  of  the  Non- Vessel-Operating 
Common  Carrier  Amendments  of  1990,  e.g. 
the  creation  of  a  level  playing  field  for  both 
domestic  and  foreign  NVOCCs  engaged  in 
our  foreign  commerce? 

21.  Should  the  Commission  consider 
exempting  only  NVOCCs  that  ship  less  than 
a  minimum  number  of  containers  per  year  or 
exempting  only  NVOCCs  whose  business 
consists  only  of  consolidating  LCL 
shipments?  If  to,  what  should  be  the 
minimum?  How  would  the  Commission  ke«p 
track  <rf  the  number  of  containers  shipped  to 
enforce  this  provision,  and  bow  could  it 
prevent  NVOCCs  from  estabhshing 
subsidiaries  with  different  names  for  the  sole 
purpose  of  circumveniing  the  spirit  of  the 
regulation? 

22.  Should  the  Commission  consider 
giving  NVOCCs  a  limited  term 
exemption  from  tariff  filing  instead  of 
granting  an  indefinite  exemption  at  this 
time?  Information  gathered  during  the 
initial  period  could  be  used  to  determine 
the  impact  of  eliminating  tariff  filing  for 
NVOCCs  on  a  permanent  basis.  If  a 
limited  term  exemption  should  be 
considered,  how  long  should  it  be? 

23.  What,  if  any,  conditions  should  be 
attached  to  any  exemption? 

(FR  Doc  91-23263  Filed  9-26-91;  8:45  am] 

BILLiNQ  CODE  6730-01-M 


FEDERAL  TRADE  COMMISSION 
[DkL  C-33a  and  C-3345] 

Medical  Staff  of  Broward  General 
Medical  Center  and  Medical  Staff  of 
Holy  Cross  Hospital;  Prohibited  Trade 
Practices  and  Affirmative  Corrective 
Actions 

AQENCV:  Federal  Trade  Commission. 
ACTION:  Consent  orders. 
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summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  the  two  consent 
orders  prohibit  among  other  things,  the 
medical  staff  of  the  Florida  hospitals 
from  entering,  or  attempting  to  enter, 
into  any  agreement  which  would 
prevent  or  restrict  the  offering  or 
delivery  of  health  care  services  by 
Broward  General  Hospital,  Holy  Cross 
Hospital,  Cleveland  Clinic  Florida 
(CCF).  any  CCF  physician,  or  any  other 
provider  of  health  care  services. 
DATES:  Complaints  and  Orders  issued 
September  10, 1991.' 
FOR  FURTHER  INFORMATION  CONTACT. 
Paul  Nolan,  FTC/S-3115.  Washington, 
DC  20580.  (202)  326-2770. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday.  June  25. 1991.  there  was 
published  in  the  Federal  Register,  56  FR 
28911.  two  proposed  consent  agreements 
with  analysis  In  the  Matter  of  Medical 
Staff  of  Broward  General  Medical 
Center  and  Medical  Staff  of  Holy  Cross 
Hospital;  for  the  purpose  of  soliciting 
public  comment  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposal  form  of  the 
orders. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaints  in  the  form 
contemplated  by  the  agreements,  made 
its  jurisdictional  findings  and  entered 
two  orders  to  cease  and  desist,  as  set 
forth  in  the  proposed  consent 
agreements,  in  disposition  of  these 
proceedings. 

Authority:  Sec  6,  38  Stat.  721;  15  U.S.C.  48. 
Interprets  or  applies  sec.  5, 38  Stat.  719.  as 
amended;  IS  U.S.C.  45. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  91-23348  Filed  9-26-Sl;  8:45  am] 
BILUNO  CODE  SrSO-OI-M 


[File  No.  892  3224] 

Exceil  Mortgage  Corporation; 
Proposed  Consent  Agreement  With 
Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  and  deceptive  acts  and  practices 
and  unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 


■  Copies  of  the  Complaints  and  the  Decision  and 
Orders  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130, 6th  Street  h  Pennsylvania 
Avenue.  NW.  Washington,  DC  20560. 


final  Commission  approval,  would 
require,  among  other  things,  an 
Englewood  Cliffs.  New  Jersey, 
corporation  to  accurately  calculate  and 
disclose  the  annual  percentage  rate, 
finance  charge,  payment  schedule  and 
other  information  required  by 
Regulation  Z.  The  order  would  also 
require  respondent  to  make  adjustments 
to  the  accounts  of  consumers  extended 
an  adjustable  rate  mortgage  on  or  after 
January  1. 1987,  and  before  January  1, 
1990,  and  who  had  an  open  loan  as  of 
April  1, 1991,  to  whom  it  disclosed 
annual  percentage  rates  (APRs)  that 
were  understated  by  more  than  Vi  of 
one  percentage  point  below  the  APR 
determined  in  accordance  with 
Regulation  Z. 

DATES:  Comments  must  be  received  on 
or  before  November  26, 1991. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carole  Reynolds  or  Rolando  Berrelez. 
FTC/S-4429.  Washington.  DC  20580 
(202)  326-3230  or  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  agreement  herein,  by  and 
between  Exceil  Mortgage  Corporation 
(hereinafter  sometimes  referred  to  as 
"proposed  respondent"  or  "respondent") 
by  its  duly  authorized  officer  and 
coimsel  for  the  Federal  Trade 
Commission,  is  entered  into  in 
accordance  with  the  Commission'  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that 

1.  Exceil  Mortgage  Corporation  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  New  Jersey,  with 
its  principal  office  and  place  of  business 
located  at  550  Sylvan  Avenue, 
Englewood  Cliffs.  New  Jersey  07532. 


Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

2.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps: 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement  and 

d.  All  claims  tuider  the  Equal  Access 
to  Justice  Act. 

3.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the  draft 
of  the  complaint  contemplated  thereby, 
will  be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
v^rithdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

4.  This  agreement  is  for  settlement 
piuposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  the  complaint  here 
attached. 

5.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent  (a)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  the 
complaint  here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (b)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondent's  address  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
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any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  cind  no  agreement,  tmderstanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreanent 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

6.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respond^t  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  finaL 

Order 

DefmitioQS 

For  purposes  of  this  Order,  the 
following  definitions  apply: 

1.  Composite  APR  means  a  blend  of 
interest  rates  as  described  in 

§  228.17(c)(l)-10  of  the  Federal  Reserve 
Board's  Official  Staff  Commentary  to 
Regulation  Z; 

2.  First  adjustment  date  is  the  date  on 
which  the  consumer's  monthly  payment 
of  principal  and  interest  is  first  changed, 
in  accordance  with  the  terms  set  fordt  in 
the  consumer's  note  or  adjustaUe  rate 
rider, 

3.  Original  TIL  disclosure  is  the  last 
TIL  disclosure  given  to  a  consnmer  by 
respondent  before  commmmation  of  the 
loan: 

4.  Open  loan  is  any  loan  that  has  not 
been  paid  off  or  refinanced. 

I 

It  is  ordered,  that  respondent  Excel! 
Mortgage  Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corptwation, 
subsidiary,  division,  or  any  other  device, 
in  connection  with  any  extension  of 
consimier  credit  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

A.  Failing  to  disclose  accurately  in  its 
discounted  adjustable  rate  mortgages 
the  finance  charge  and  the  annual 
percentage  rate  by  failing  to  disclose 
accurately  the  composite  annual 
percentage  rate,  as  retpiired  by  sections 
106, 107  and  128  of  the  Truth  in  Lending 
Act.  15  U.S.C  1605, 1606  and  1636.  and 
§S  226.4,  228.22  and  22&18(d)  and  (e)  of 
regulation  Z,  12  CFR  226.4,  226.22  and 
226.18(d)  and  (e).  and  f  326.17(c)(1)  <rf 
Regulation  Z.  12  CFR  226.17(cMl).  as 
more  fully  set  out  in  }}  228.17i[cKl}-8 


and  226.17(c)(l}-10  <rf  the  Federal 
Reserve  Board's  Official  Staff 
Commentary  to  Regulation  Z,  12  CFR 
22ai7{c)(l)^  and  226.17(cXl)-ia 

B.  Failing  to  disclose  accurately  the 
number,  amount  and  timing  of 
payments  scheduled  to  repay  the 
obligation,  as  required  by  section  128  of 
the  Truth  in  Lending  Act  15  U.S.C  163a 
and  1 22&18(g)  of  Regulation  Z,  12  CFR 
22ai«(g). 

C.  Failing  to  make  aD  disclosures 
determined  in  accordance  with  sections 
106  and  107  of  the  Truth  in  l.ending  Act 
15  U.S.C  1606  and  1606.  and  \\  226.4 
and  228.22, 12  CFR  226.4  and  226.22.  and 
in  the  manner,  form  and  amount 
required  by  {{  226.17. 226.1%  228.19. 
226.20  of  Regulation  Z,  12  CFR  228l17, 
226J8. 226.19  and  226.2a 

n 

It  Is  further  ordered,  that: 

A.  Respondent,  its  successors  and 
assigns  shall  make  adjustments  to  the 
accounts  of  each  consumer  who  was 
extended  an  adjustable  rate  mortgage 
loan  on  or  after  January  1, 1987  and 
before  January  1, 1990  and  who  had  an 
open  loan  as  of  April  1. 1991,  to  whom 
respondent  disclosed  on  the  original  TIL 
disclosure  an  annual  percentage  rate 
that  was  miscalculated  by  more  than  Vi 
of  1  percentage  point  below  the  aimoal 
percentage  rate  determined  in 
accwdance  with  }  226.22  of  Regulation 
Z,  12  CFR  228.22,  so  that  each  such 
consumer  will  not  be  required  to  pay  a 
finance  charge  in  excess  of  the  finance 
charge  actually  disclosed  or  the  dollar 
equivalent  of  the  annual  percentage  rate 
actually  disclosed,  whichever  is  lower, 
plus  a  tolerance  of  the  dollar  equi\'alent 
of  Ml  of  1  percentage  point;  except,  the 
adjustment  shall  be  limited  to  the  time 
period  op  to  the  first  adjustment  date. 

B.  Respondent  its  successors  and 
assigns  shall  have  a  three-year  period  in 
which  to  complete  the  adjustments 
described  in  paragraph  A  above;  except 
where  the  amount  of  the  adjustment  is 
$200  or  less,  the  adjustment  shall  be 
completed  by  the  end  of  the  first  year. 
Each  consumer  shaD  receive  payment 
from  respondent,  its  successors  and 
assigns  for  at  least  one  third  of  the 
applicable  adjustment  for  that  consumer 
no  later  than  the  last  day  of  each 
calendar  year  beginning  with  the  current 
year. 

in 

It  is  further  ordered,  that  all 
adjustments  required  by  this  order  shall 
be  made  by  mailing  the  consumer  a 
check  by  first  class  mail  to  the  current 
or  last  known  address  of  each  such 
consumer.  For  each  consumer  for  whom 
a  check  is  returned  as  undelivered. 


respondent  its  successors  and  assigns 
shall  make  all  reasonable  efforts  to 
obtain  the  current  address  of  each  such 
consumer,  including  contacting  all 
subsequent  holders  and  servicers  of  the 
loann  that  are  not  currently  held  or 
serviced  by  respondent  For  each 
consumer  for  whom  a  new  address  is 
located,  respondent  its  successors  and 
assigns  shall  re-mail  the  check  by  first 
class  mail  to  the  ctmsumer  at  the  new 
address. 

IV 

It  ia  further  ordered,  that  respondent 

its  successors  and  assigns  shall  include 
with  each  check  mailed  pursuant  to  this 
order  the  letter  contained  in  appendix  A. 
Respondent,  its  successors  and  na«»gn5^ 
shall  mail  the  check  and  letter  in  an 
envelope  approved  by  the  Federal  Ttade 
Commission  Division  of  Credit 
Practices. 


It  is  further  ordered.  That  for  four 
years  after  the  date  of  service  of  this 
order  respondent  its  successors  and 
assigns  shall  maintain  and  upon  request 
make  available  all  records  that  will 
demonstrate  compliance  with  the 
requirements  of  this  order. 

VI 

It  is  further  ordered.  That  respondent 
its  successors  and  assigns  shall 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers,  agents, 
representatives,  and  employees  having 
responsibility  with  respect  to  the  8ub)ect 
matter  of  this  order  and  that  respondent, 
its  successors  and  assigns  shall  secure 
from  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 

vn 

It  is  further  ordered.  That  respondent 
its  successors  and  assigns  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  entity  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of  the 
order. 

vm 

It  is  further  ordered  That  respondent 
its  successors  and  assigns  shall,  within 
ninety  days  (90)  days  of  the  date  of 
service  of  this  order,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  manner  and  f wm  in 
which  it  has  complied  with  this  order. 


UMI 
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Within  thirty  (30]  days  of  the  end  of 
each  year  for  three  years,  starting  with 
the  current  year,  respondent,  its 
successors  and  assigns  shall  forward  a 
copy  of  all  checks  mailed  to  consumers 
in  that  year  to  the  Federal  Trade 
Commission,  Enforcement  Division, 
Washington,  DC  20580. 

Appendix  A 

Dear  (CoRsumer]:  Excel]  Mortgage 
Corporation  made  an  error  in  determing  the 
finance  charge  on  your  mortgage  loan.  For 
this  reason,  the  Federal  Trade  Commission  in 
Washington,  E>C  ordered  us  to  send  this 
letter. 

Because  of  this  error,  we  are  refundmg  to 
you$ , 

If  you  have  any  questions  about  this  letter, 
you  may  contact  the  Federal  Trade 

Commission  at  (202)  326- . 

Sincerely, 
Morton  Covitz, 
President,  Excel! Mortgage  Corporation. 

Analysis  of  Proposed  Consent  Order  to  Aid 
Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed  consent 
order  from  respondent  Exccll  Mortgage 
Corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (6Q)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received  and  will  decide  whether 
it  should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed  order. 

The  complaint  alleges  that  respondent  has 
failed  to  disclose  accurately  a  composite 
annual  percentage  rate  and  has  under- 
disclosed  the  azmual  percentage  rate  fmance 
charge  in  its  discounted  adjustable  rate 
mortgages,  in  violation  of  SS  226.4, 226.22  and 
226.18(d)  and  (e)  of  Regulation  Z,  and 
S  226.17[c)(l]  of  Regulation  Z,  as  more  fully 
set  out  in  ):  226.17(c)(1)  -8  and  226.17(c)(1)  - 
10  of  tlie  Federal  Reserve  Board's  Official 
Staff  Commentary  to  Regulation  Z. 

The  proposed  order  requires  respondent  to 
accurately  calculate  and  disclose  the  annual 
percentage  rate,  finance  charge,  payment 
schedule  and  other  information  required  by 
Regulation  Z.  in  connection  with  respondent's 
extensions  of  consumer  credit. 

The  proposed  order  also  requires 
respondent,  in  accordance  with  Section 
108(e)  of  the  Truth  in  Lending  Act,  15  U.S.C 
1607,  to  make  adjustments  to  the  account  of 
each  consumer  who  was  extended  an 
adjustable  rate  loan  on  or  after  January  1, 
1987,  and  before  fanuary  1, 1990,  and  who 
had  an  open  loan  as  of  April  1, 1991,  to  whom 
respondent  disclosed  on  the  original  TIL 
disclosure  an  annual  percentage  rate  that 
was  miscalculated  by  more  than  ^  of  1 
percentage  point  below  the  annual 
percentage  rate  determined  in  accordance 
with  S  228.22  of  Regulation  Z.  Those 
adjustments  relating  to  respondent's  failure 
to  use  a  composite  annual  percentage  rate 
are  limited  to  the  time  period  up  to  the  first 


date  at  which  the  interest  rate  is  adjusted  on 
the  loan. 

Respondent  has  three  years  to  complete  the 
adjustments,  except  that  where  the 
adjustment  is  $200  or  less,  respondent  must 
provide  it  by  the  end  of  the  firet  year.  For 
adjustments  greater  than  $200,  respondent  is 
required  to  provide  at  least  one  third  of  the 
amount  each  year  to  consumers,  starting  «vith 
the  current  year.  The  adjustments  must  be 
made  by  providing  a  check  to  applicable 
consumers. 

The  purpose  of  this  analysis  is  to  facilitate 
public  comment  on  the  proposed  order.  It  is 
not  intended  to  constitute  an  oHicial 
interpretation  of  the  agreement  and  proposed 
order  or  to  modify  in  any  way  their  terms. 
Donald  S.  Claik, 
Secretary. 
[FR  Doc.  91-23349  Filed  9-2&-«l;  &A&  am] 

BILUtra  CODE  S750-01-M 


Sentor  Executive  Service; 
Performance  Review  Board 

agency:  Federal  Trade  Commission. 
action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
names  of  the  standing  Performance 
Review  Board  Roster. 
DATES:  September  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elliott  H.  Davis,  Director  of  Personnel, 
Federal  Trade  Commission  (FTC),  6th  ft 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20580.  (202)  326-2022. 

suppi^MENTARY  iNPORMA-now  Section 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C.. 
requires  each  agency  to  estabUsh,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall,  among  other  things, 
review  and  evaluate  the  initial  appraisal 
of  a  senior  executive's  performance  by 
the  supervisor,  and  make  appropriate 
recommendations  to  the  appointing 
authority.  Consistent  with  applicable 
law  and  regulation,  the  board  will  also 
consider  SES  recertification  matters. 

The  following  persons  are  appointed 
to  the  FTC's  Performance  Review  Board 
Roster  Office  of  the  Chairman:  James 
Hamill;  Office  of  the  Inspector  General: 
Frederick  Zirkel;  Office  of  the  Executive 
Director  Robert  Walton,  Rosemarie 
Straight,  Alan  Proctor,  James  Gi^m, 
Richard  Arnold;  General  Counsel:  James 
Spears,  Jay  Shaffer,  Ernest  Isenstadt. 
Christian  White;  Office  of  Secretary: 
Donald  Clark;  Bureau  of  Competition: 
Kevin  Arquit,  Mary  Lou  Steptoe, 
Barbara  Clark,  Ronald  Rowe,  James 
Egan,  Jr.,  Steven  Newborn,  Michael 
McNeely,  Walter  Winslow,  Mark 
Horoschak;  Bureau  of  Consumer 
Protection:  Barry  Cutler,  Gerald  Caplan, 
Lydia  Fames,  Michael  McCarey, 


William  Sanger.  C  Lee  Peeler,  Bureau  of 

Economics:  John  Peterman.  Ronald 

Bond.  James  Langenfeld.  Paul  Pautler. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  91-23347  Filed  »-26-ei;  8:45  am] 

BiujNO  cooe  srso-ova 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Information  Meeting  Regarding 
the  Proposed  Conatruction  of  Office 
Space  in  Washington,  DC,  for  the 
Headquarters  Consolidation  of  the 
Department  of  Transportation 

The  U.S.  General  Services 
Administration  (GSA)  anounces  the 
intention  to  hold  a  public  information 
meeting  to  discuss  the  status  of  the 
Environmental  Impact  Statement  for  the 
proposed  construction  of  a  new 
Department  of  Transportation  (DOT) 
headquarters,  and  to  receive  public 
comments. 

The  meeting  will  be  held  October  8. 
1991.  starting  at  7  p.m.  at  the  Council  of 
Governments  Building,  located  at  777 
North  Capitol  Street,  Washington.  DC 

GSA  welcomes  comments  on  the  five 
alternatives  that  will  be  addressed  in 
this  Environmental  Impact  Statement: 

1.  Government  Air  Rights:  Construct  a 
1.7  million  occupiable  square  feet  (OSF) 
facility  at  the  Union  Station  Air  Rights 
Site  (bounded  by  Union  Station/parking 
garage.  First  and  K  Streets  and  the 
privately  held  CSX  Site)  and  retain 
Federal  Building  lOA  (800  Independence 
Avenue)  and  Federal  Building  lOB  (600 
Independence  Avenue,  SW). 

2.  Union  Center  Plaza  Development 
Construct  a  1.7  million  OSF  Building  on 
the  9.6-acre  Union  Center  Plaza 
Development  Site  (bounded  by  North 
Capitol,  L.  First  and  H  Streets,  NE)  and 
retain  Federal  Building  lOA  and  Federal 
Building  lOB. 

3.  North  Union  Square  Development 
Construct  a  1.7  million  OSF  Building  on 
the  7.0  acre  North  Union  Square 
Development  Site  (bounded  by  First.  L 
and  M  Streets,  NE..  and  the  Metrorail 
Right  of  Way)  and  retain  Federal 
Building  lOA  and  Federal  Building  lOB. 

4.  Station  Place  Development  in 
Conjunction  with  Federal  Air  Rights  at 
Union  Station:  Construct  a  1.7  Million 
OSF  Building  on  the  5.6-acre  Station 
Place  Development  (bounded  by 
Second,  F  and  H  Streets,  NE.  and  Union 
Station)  and  on  the  Union  Station  Air 
Rights  (south  of  H  Street.  NE.)  and 
retain  Federal  Building  lOA  and  Federal 
Building  lOB. 
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5.  No  action:  Continue  to  house  DOT 
in  one  government— owned  building. 
Federal  Building  lOA.  and  in  leased 
space. 

A  short  formal  presentation  will 
precede  the  request  for  public 
comments.  GSA  and  DOT 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern.  It  is 
important  that  federal  and  city  agencies, 
and  interested  individuals  and  groups 
take  this  opportimity  to  identify 
environmental  concerns  that  should  be 
addressed  by  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 
asked  to  limit  his/her  oral  comments  to 
five  (5)  minutes. 

Agencies  and  the  general  public  are 
also  invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  comments  at  the  public  meeting. 
To  be  most  helpful,  comments  should 
clearly  describe  specific  issues  or  topics 
which  the  commentator  believes  the  EIS 
should  address.  Written  statements 
concerning  the  alternatives  should  be 
mailed  no  later  than  October  25, 1991.  to 
Ms.  Julia  Kremer-Ross,  telephone  202- 
708-5334,  Planning  Staff  (WPL),  National 
Capital  Region.  General  Services 
Administration.  7th  and  D  Streets.  SW.. 
Washington,  DC  20407 

Dated:  September  11. 1991. 
Linda  L.  Eastman, 

Director.  NCR  Planning  Staff  (WPL). 
[FR  Doc  91-23268  Filed  9-26-fll;  8:45  am] 

aiUJNOCOOE  M20-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Senior  Executive  Service; 
Performance  Review  Board 
Membership 

Title  5.  U.S.  Code,  section  4314(c)(4)  of 
the  Civil  Service  Reform  Act  of  1978, 
Public  Law  95-454,  requires  that  the 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register. 

The  following  persons  will  serve  on 
the  Performance  Review  Boards  or 
Panels  which  oversee  the  evaluation  of 
performance  appraisals  of  Senior 
Executive  Service  members  of  the 
Department  of  Health  and  Human 
Services: 


UMI 


Duane  F.  Alexander, 

M.D. 
loseph  R.  Anto*.  Ph.D. 
William  H.  A^xlen.  |r. 
Michael  |.  Aatrue 
Virginia  &  Bale* 
Paul  Bamea 
lamea  S.  Benaon 
Annette  H  Blum 


Samuel  Broder.  M.D. 
Robin  Carle 
Ronald  K  Carlaon 
Bruce  A.  Chabner,  M.D. 
Philip  S.  Chen.  Ir..  Ph.0. 
Andha  Childa 
Gene  Cohen.  M.O. 
Glenda  &  Cowari 
Beverly  Dennia.  m 


|ohn  W.  Digg*.  Ph.O. 
Peter  OiSturco 
Walter  R.  Dowdle.  Phi). 
Robert  C.  Eaton 
Kevin  L  Erbe 
Anthony  S.  FaucL  M.D. 
Florence  a  Fiort  Phi). 
Dennis  |.  Fischer 
Gail  F.  Fisher.  Ph.D. 
Gilbert  Fisher 
William  T.  Fitzsimmons 
Howard  A.  Foard 
Margaret  Foertscht>eck 
James  Fomataro 
Richard  K.  Fuller.  M.D. 
Bart>ara  |.  Cagel 
George  ).  Galasso.  Ph.D. 
John  I.  Gallin.  MX*. 
Donna  N.  Given* 
Murray  Goldstein,  M.D. 
Phillip  Gordea  Mi). 
R.  Alexander  Grant 
Jerome  C.  Green,  M.D. 
Myrtle  Habersham 
George  E.  Hardy.  Jr., 

M.D. 
Louis  E  Hays 
B.  Earl  Henderson.  M.D. 
Michael  Heningburg 
Alan  R.  Hinman,  M.D. 
Ada  Sue  Hinshaw,  Ph.D. 
George  R.  Holland 
Thomas  V.  Holohan. 

M.D. 
Sharon  Smith  Holston 
Robert  A.  Israel 
Duane  L  Jeanotte 
David  Jenkins 
Barry  L  Johnson.  Ph.D. 
Elaine  M.  Johnson.  Phi). 
EIke  Jordan.  Phi). 
Martha  Katz 
John  H.  Kelso 
Eugene  Kinlow 
Ruth  L  Kirschstein.  M.D. 
Irwin  J.  Kopia  PhiX 
Edward  Kom.  Phi). 
Carl  Kupfer.  Mi). 
Richard  P.  Kuaserow 
Antonia  Lenane 
Claude  J.  Lenfant.  M.D. 
Joseph  R.  Leone 
Alan  \.  Leshner,  Ph.D. 
Arthur  S.  Levine,  M.D. 


Joseph  A.  Levitt 
Michel  E.  Lincoln 
Donald  A&  Lindberg, 

M.D. 
V.  Markku  UnnoiU.  M.D. 
Harald  A.  Loe.  D.D.S. 
John  D.  Mahoney 
Audrey  Manley,  M.D. 
Dorothy  H.  Mana  M.P.H. 
Norman  D.  MansHeld 
Naomi  B.  Marr 
George  R.  Martin.  Mi). 
Thomas  S.  McFee 
John  A.  McLachlan. 

Ph.D. 
Merle  G.  McPherson 
Henry  Metzger 
Kevin  E.  Moley 
Larry  D.  Morey 
Jay  Moskowitz.  Ph.O. 
Stuart  L.  Nightingale 
Abner  L  Notkins.  M.D. 
Kenneth  Olden.  Ph.O. 
Steven  Paul.  M.D. 
Roy  W.  Pickens.  Ph.D. 
Alan  S.  Rabson,  M.D. 
Juan  Ramos,  Ph.D. 
William  F.  Raub,  Ph.D. 
William  A.  Robinson, 

M.D. 
Saul  W.  Rosen,  M.D. 
John  Ruffin.  Ph.D. 
Philip  E.  Schambra,  Ph.D. 
Fred  Shank 
Lawrence  E.  Shulman, 

M.D. 
James  B.  Snow,  Jr..  M.D. 
Dale  Supper 
Robert  E.  Stovenour 
Robert  A.  Streimer 
Frank  J.  Sullivan.  Ph.D. 
Stephen  B.  Thacker.  M.D. 
Robert  L  Trachtenberg 
Margaret  A.  VanAmringe 
Joaephine  T.  Waconda 
James  A.  Walsh 
Kenneth  R.  Warren. 

Ph.D. 
Rueben  C.  Warren.  Dr. 

PH. 
John  C.  West 
Storm  H.  Whaley 
Robert  A.  Whitney,  Ph.D. 


Dated:  September  19, 1991. 

Tbomat  S.  McFea. 

Assistant  Secretary  for  Personnel 
Administration. 

Summary  Statement 

Department  of  Health  and  Human 
Services 

ACTION:  Listing  of  members  of  this 
Department's  Senior  Executive  Service 
Performance  Review  Boards. 

DATE:  Performance  Review  Boards 
Effective:  September  30. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Renita  E.  Morse.  202:  245-6528. 

(FR  Doc.  91-23265  Filed  9-26-91: 8:45  am) 

MUJNQCOOE  41S0-04-M 


Centers  for  Disease  Control 

National  Committee  on  Vital  and 
Health  Statistics  (NCVHS) 
Sut>committee  on  Health  Statistics  for 
Minority  and  Other  Special 
Populations;  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control, 
announces  the  following  committee 
meeting. 

Name:  NCVHS  Subcommittee  on  Health 
Statistics  for  Minority  and  Other  Special 
Populations. 

Time  and  Date:  9  a.m.-5  p.m.,  October  17. 
1991. 

Place:  Room  339A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue.  SW., 
Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  subcommittee  to  pursue  with  the  Health 
Care  Financing  Administration  and  the  Social 
Security  Administration  feasible  methods  to 
include  racial  and  ethnic  identifiers  in  the 
Medicare  data  files.  The  subcommittee  also 
will  review  plans  for  setting  a  research 
agenda  for  minority  health  statistics. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS,  room  1100,  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville. 
Maryland  20782,  telephone  301/436-7050  or 
FTS  436-7050. 

Dated:  September  23, 1991. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 
(FR  Doc.  91-23320  Filed  9-26-91;  8:45  amj 
BHJJNQ  cooe  4i«»-ia^ 


Experiment  Protocol  Review;  Use 
Tests  for  SCBA  Performance 
Evaluation;  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
meeting: 

Name:  Experiment  Protocol  Review:  "Use 
Tests"  for  SCBA  Performance  Evaluation. 

Time  and  Date:  9  a.m.-4  p.m.,  October  18. 
1991. 

Place:  Division  of  Safety  Research,  room 
138,  NIOSH.  CDC,  944  Chestnut  Ridge  Road, 
Morgantown,  West  Virginia  26505-2888. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  Viewpoints  and 
suggestions  from  industry,  organized  labor, 
academia,  other  government  agencies,  and 
the  public  are  invited. 

Purpose:  To  conduct  a  meeting  on  a 
protocol  for  a  proposed  experiment  to  design 
and  validate  updated  performancie  criteria 
and  test  methods  for  the  human  subject 
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testing  of  self-contained  breatlung  apparatus 
(SCBA). 

Contact  Person  for  Additional  Information: 
Nina  L  Turner,  Ph.D.,  NIOSH,  CDC,  944 
Chestnut  Ridge  Road.  Mailstop  S-106, 
Morjjantown.  West  Virginia  26505-2886, 
Telephone  304/291-4801  or  FT5  923-4801. 

Dated  September  23. 1991. 
Elvin  Hflyar,       ^ 

A  ssociate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  91-23321  Filed  9-26-91;  8:45  am] 
BtLLINO  CODE  41«>-1»4I 


DEPARTMENT  OF  HEALTH  AN  HUMAN 
SERVICES 

National  Institutes  of  Health 

Meeting  of  the  Co-chairs  of  the 
Scientific  and  Technical  Committee  on 
the  Women's  Health  Initiative 

Notice  is  hereby  given  that  the  Co- 
chairs  of  the  Scientiflc  and  Technical 
Committee  on  the  Women's  Health 
Initiative  will  convene  a  public  hearing 
on  October  28-29, 1991.  The  purpose  of 
this  meeting  is  to  accept  public 
testimony  from  researchers  in  women's 
health  and  individuals  representing 
organizations  interested  in  the  Women's 
Health  Initiative  study  design. 

The  hearing  will  take  place  in  Wilson 
Hall.  Shannon  Building,  Third  Floor, 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  This  meeting  is  scheduled  to  be 
held  from  8:30  ajn.  to  5  p.m.  on  October 
28  and  29.  All  sessions  are  open  to  the 
pubUc  however,  seating  is  limited  and 
will  be  provided  on  a  first-come,  first- 
served  basis.  The  first  day,  October  28, 
will  be  devoted  to  the  presentation  of  an 
overview  of  the  Women's  Health 
initiative  study  design  in  the  morning 
and  to  public  testimony  in  the  afternoon. 
The  second  day,  October  29,  will  be 
devoted  to  public  testimony. 

Due  to  time  constraints,  only  one 
representative  from  each  organization 
may  present  oral  testimony,  with 
presentations  limited  to  10  minutes.  The 
areas  of  concentration  for  the  stiidy  are 
cardiovascular  disease,  cancer,  and 
osteoporosis,  and  the  focus  is  on 
prevention  of  these  conditions  and 
subsequent  mortality.  Therefore, 
testimony  for  this  meeting  should  be 
confined  to  comments  relating  to  these 
three  disease  areas.  A  letter  of  intent  to 
present  such  testimony  should  be  sent 
by  interested  individuals  and 
organizations  to  Maggie  Pickerel 
Prospect  Associates,  1801  Rockville 
Pike,  suite  500,  Rockville,  Maryland 
20852,  (301)  468-6555  (not  a  toll  free 
number).  Upon  receipt  of  yotir  letter  of 


intent,  you  will  be  sent  a  synopsis  of  the 
study  design. 

Presenters  should  send  three  (3) 
written  copies  of  their  testimony, 
including  a  brief  description  of  their 
organization,  to  the  above  address.  They 
must  be  received  by  dose  of  business  (5 
p.m.  e.s.t.)  no  later  than  October  14, 
1991.  Faxes  will  not  be  accepted.  You 
will  be  notified  of  your  scheduled 
presentation  time  prior  to  the  hearing. 
Individuals  and  organizations  wishing  to 
provide  written  statements  may  so 
indicate  and  send  three  (3)  copies  of 
their  statements  to  the  above  address  by 
October  14, 1991.  These  written 
statements  will  be  made  available  to  the 
members  of  the  Scientific  and  Technical 
Committee  on  the  Women's  Health 
Initiative. 

Dated:  September  2a  1991. 
Bemadine  Healy. 

Director,  National  Institutes  of  Health. 
[FR  Doc.  91-23303  Filed  9-28-91;  8:45  am] 

OILUNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Proposed  Protpcal  Entitled  Myot>last 
Transfer  In  Duchenns  Muscular 
Dystrophy;  Recommendations 

agency:  National  Center  for  Research 
Resources  (NCRR),  National  Institutes  of 
Health,  Public  Health  Service,  HHS. 

action:  Notice. 

summary:  The  National  Institutes  of 
Health  intends  to  accept  the 
recommendations  of  a  panel  of  experts, 
convened  pursuant  to  the  requirements 
of  45  CFR  part  46,  subpart  D,  S  46.407, 
concerning  a  proposed  protocol  entitled 
"Myoblast  Transifer  in  Duchenne 
Muscular  Dystrophy."  The  proposed 
protocol  is  a  subprofect  of  a  larger  grant 
application  supported  by  NCRR  under 
the  General  Clinical  Centers  program 
(5M01  RR  00054-30).  Because  the 
participants  in  this  study  would  be 
children  as  research  subjects,  HHS 
regulations  regarding  the  involvement  of 
children  as  subjects  (45  CFR  part  46, 
subpart  D,  §  46.407  (a)  and  (b))  would 
apply.  The  panel  of  experts  determined 
that  these  regulatory  requirements  have 
not  been  met  and  recommended  that  the 
protocol  not  be  approved  in  its  present 
form.  Public  review  and  comment  are 
solicited  pursuant  to  the  requirements  of 
45  CFR  part  46,  subpart  D,  S  46.407. 

DATES:  To  be  assuired  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  5  p.m.  on 
November  30, 199L 


ADORE8SES:  Please  send  comments  or 
requests  for  additional  information  to 
Diane  L.  Aiken.  Assurance  Coordinator, 
Division  of  Human  Subject  Protections, 
Office  for  Protection  from  Research 
Risks,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  room  5B59, 
Bethesda,  Maryland,  20892. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Aiken,  Office  for  Protection 
from  Research  Risks,  National  Institutes 
of  Health.  Telephone  (301)  496-7041  (not 
a  toll  free  number). 

SUPPt-EMENTARY  INFORMATNMI:  HHS 

regulations  regarding  the  involvement  of 
children  as  research  subjects  specify 
that  research  protocols  involving  risks 
significantly  greater  than  minimal  and 
offering  no  prospect  of  direct  benefit  to 
individual  subjects  may  not  be 
supported  unless  the  research  has  been 
reviewed  by  a  panel  of  experts  (45  CFH 
part  46,  subpart  D,  |  46.407  (a)  and  (b)). 

The  Office  for  Protection  from 
Research  Risks  (OPRR),  National 
institutes  of  Health  received  a  request 
from  the  Institutional  Review  Boards 
(IRBs)  at  the  New  England  Medical 
Center  Hospitals  and  the  Massachusetts 
General  Hospital  to  convene  a  panel  of 
experts  pursuant  to  45  CFR  part  46, 
subpart  D,  %  48.407.  The  request 
referenced  a  protocol  involving 
"Myoblast  Transfer  in  Duchenne 
Muscular  Dystrophy,"  a  subproject  of  a 
larger  grant  apphcation  supported  by 
NCRR  under  the  General  Clinical 
Centers  program  (5M01  RR  00054-30). 
The  IRBs  had  determmed  that  the 
research  involved  risks  significantly 
greater  than  minimal  and  offered  no 
prospect  of  direct  benefit  to  the 
individual  children  who  were  to  be 
subjects. 

OPRR  convened  such  a  panel  of 
experts  under  authority  delegated  by  the 
Secretary.  HHS.  The  panel  of  experts 
indicated  that  the  proposed  protocol 
lacked  sufficient  scientific  justification 
and  contained  serious  shortcomings 
with  respect  to  informed  consent 
Specifically,  the  panel  of  experts  judged 
the  protocol  to  be  based  on  insufficient 
in  vitro  and  animal  data  and  to  lack 
justification  for  initiation  in  younger 
rather  than  older  children.  The  panel  of 
experts  questioned  the  statistical 
validity  of  the  proposed  analysis  and 
criticized  the  lack  of  clear  dosage  levels 
and  data  relative  to  toxicity  of 
immediate  and  long  term  cyclosporine 
administration.  Additional  data  relative 
to  renal  and  hepatic  risks  were 
requested,  and  the  protocol  was 
criticized  for  its  failure  to  describe 
procedures  for  minimizing  risks.  Lack  of 
a  rationale  for  the  proposed  research 
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parameters  and  grid  size  were  identified 
us  deficiencies  in  research  design.  The 
panel  of  experts  ctiticized  the  proposed 
informed  consent  documents  and  the 
failure  to  include  appropriate  assent 
procedures  for  the  children  who  were  to 
be  subjects. 

The  panel  of  experts  determined  that 
the  appropriate  regulatory  requirements 
have  not  been  met  and  recommended 
that  the  protocol  not  be  approved  in  its 
present  form.  The  Office  for  Protection 
from  Research  Risks,  National  Institutes 
of  Health  intends  to  accept  this 
recommendation  on  behalf  of  the 
Secretary,  HHS.  Public  review  and 
comment  are  solicited  pursuant  to  the 
requirements  of  45  CFR  part  46,  subpart 
D.  §  46.407. 

Dated:  September  20, 1991. 
BemadiiM  Healy, 

Director.  National  Institutes  of  Health. 
[FR  Doc.  91-23304  Filed  9-26-91;  8:45  am) 

WLUNO  COOC  4140-01-« 


Public  Health  Service 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  O^ice  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  September  20, 
1991. 

(Call  PHS  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  request) 

1. 1992  National  Household  Survey  on 
Drug  Abuse  (NHSDA)— 0930-0110— This 
study  is  necessary  to  determine  the 
prevalence  of  cigarette,  alcohol,  and  licit 
and  illicit  drug  use  in  the  U.S. 
population.  The  results  will  be  used  by 
government  agencies,  concerned 
organizations  and  individuals  to  direct 
their  activities  and  establish  poHcy. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  28,991;  Number 
of  Responses  per  Respondent  1; 
A  verage  Burden  per  Response:  1.13 
hours;  Estimated  Annual  Burden:  32,762 
hours. 

2.  Responsibilities  of  Awardee  and 
Applicant  Institutions  for  Dealing  with 
and  Reporting  Possible  Misconduct  in 
Science — 0925-0355 — As  required  by 
section  493  of  the  PHS  Act  the  Secretary 
by  regulation  (42  CFR  part  50]  requires 
applicant  and  awardee  institutions 
receiving  PHS  funding  to  investigate  and 
report  allegations  of  misconduct.  This 


approval  is  for  the  information 
collection  requirements  associated  with 
implementation  of  the  regulations. 
Respondents:  State  or  local  govermnent, 
businesses  or  other  for-profit,  federal 
agencies  or  employees,  non-profit 
institutions  and  small  businesses  or 
organizations. 


Raporlmg.. 
Rscord- 
Keeping. 


No.  of 


2.500 
40 


No.  of 

responses 

per 
respondent 


Z06 
1 


Average 
burden  per 
response 


5.6  hrs. 
24.6  hrs. 


Estimated  Total  Annual  Burden 29.601 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503. 

Dated:  September  20. 1991. 
Sandra  K.  Mahkom. 

Deputy  Assistant  Secretary  for  Public  Health 
Policy. 
[FR  Doc.  91-23318  Filed  9-26-91;  8:45  am) 

BNJJNQ  COOC  41«0-17-«l 


DEPARTMENT  OF  HEALTH  &  HUMAN 
SERVICES 

Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  fot 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  September  13, 1991. 
(Call  Reports  Clearance  Officer  on  (301) 
965-4149  for  copies  of  package) 

Beneficiary  Contract  Report — 0960- 
000— The  information  collected  on  the 
form  SSA-1588  is  used  by  the  Social 
Security  Administration  (SSA)  to  report 
changes  in  marital  status  and  child-in- 
care  arrangements  which  affects  a 
beneficiary's  right  to  entitlement.  This 
form  is  also  used  to  report  changes  in 
the  marital  status  of  child  beneficiaries 


who  are  between  the  age  of  15  and  17 
who  receive  direct  payment  of  benefits. 
Information  is  needed  by  SSA  in  order 
to  prevent  the  possible  overpayment  of 
benefits  to  beneficiaries.  The  affected 
public  consists  of  individuals  who  are 
receiving  benefits  i.e.,  mother,  father  or 
children  between  the  age  of  15  and  17 
who  receive  direct  payment  of  benefits. 

Number  of  Respondents 522.720. 

Frequency  of  Response 1. 

Average  Burden  Per  Response 5  minutes. 

Estimated  Annual  Burden 43.560. 

OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503 

Dated  September  20. 1991. 
Ron  Compston, 

Social  Security  Administration,  Report 

Clearance  officer. 

[FR  Doc.  91-23387  Filed  9-26-91:  8:45  am) 

ntXINO  COOC  419»-11-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Dodtet  Na  N-91-1917;  FR-2934-N-45] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  information:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended,  HUD  is  publishing 
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this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Count  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2}  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  56  FR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 


decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(ingluding  zip  code),  the  date  of 
publication  in  the  Federal  Register  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agency  at  the  following 
address:  U.S.  Army:  Robert  Conte,  Dept. 
of  Army.  Military  Facilities,  DAEN-ZCI- 
P;  Rm.  1E671,  Pentagon.  Washington,  DC 
2031O-2600;  (202)  683-4583;  GSA:  Ronald 
Rice,  Federal  Property  Resources 
Services,  GSA.  18th  and  F  Streets  NW.. 
Washington.  DC  20405:  (202)  501-0067; 
Dept.  of  Veterans  Affairs:  Douglas 
Shinn.  Management  Analyst,  Dept.  of 
Veterans  Affairs,  room  414  Lafayette 
Bldg.,  811  Vermont  Ave.  NW., 
Washington,  DC  20420;  (202)  233-«474. 
(This  is  not  a  toll-free  number.) 

Dated:  September  20, 1991. 

Paul  Roitnun  Bardack, 

Deputy  Assistance  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  09/27/91 

Suitable/ Available  Properties 

Buildings  (by  State) 

California 

Bldg.  116 

VA  Medical  Center 

Wilshtre  and  Sawtelle  Blvds. 

Los  Angeles,  Co:  L«s  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979110009 

Status:  Underutilized 

Comment:  60,309  sq.  ft.,  3  story  brick  frame, 

seismic  reinforcement  defies.,  undenitil. 

port  of  bldg.  used  intermitly..  needs  rehab, 

poss.  asbestos  in  pipes/floor  tiles,  site 

access  lim. 
Bldg.  283 

VA  Medical  Center 
Wilshire  and  Sawtelle  Blvds. 
Los  Angeles,  Co:  Los  Angeles  CA  90073- 
Landholding  Agency:  VA 
Property  Number  979110010 
Status:  Unutilized 


Comment:  1.600  sq.  ft.,  1  story  wood  frame  w/ 
stucco  exterior,  needs  rehab,  poss. 
asbestos  on  pipes/floor  tiles,  site  access 
limitations,  no  operating  utilities. 

Wisconsin 

Bldg.  2 

VA  Medical  Center 

County  Highway  E 

Tomah.  Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  Number:  979010055 

Status:  Underutilized 

Comment:  18.000  sq.  ft.,  3  story  masonry. 

needs  rehab,  possible  asbestos,  potential 

utilities. 

Bldg.  8 

VA  Medical  Center 

County  Highway  E 

Tomah,  Co:  Monroe,  WI  54660- 

Landholding  Agency:  VA 

Property  Number  979010056 

Status:  Underutilized 

Comment:  2,200  sq.  ft..  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab. 

Wyoming 

Bldg.  30 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan.  Co:  Sheridan  WY  82601- 

Landholding  Agency:  VA 

Property  Number  979110002 

Status:  Unutilized 

Comment:  1.338  sq.  ft..  1  story  concrete  frame 

earth  covered,  potential  utilities,  most 
.    recent  use — root  cellar. 

LAND  (by  StateJ 
Alabama 

VA  Medical  Center 
V/VMC 

Tuskegee,  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number  979010053 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped. 
Colorado 

VA  Medical  Center 

Fort  Lyon.  Co:  Bent  CO  81038- 

Location:  8  miles  east  of  Las  Animas.  Co.  and 

then  1  mile  south  on  Colorado  highway  183. 
Landholding  Agency:  VA 
Property  Number  979010021 
Status:  Underutilized 
Comment:  163.5  acres,  most  recent  use — 

potable  water  well  and  static  area,  no 

utilities,  secured  area  with  alternative 

access. 

Louisiana 

Land — 8.27  acres 

VA  Medical  Center 

2501  Shreveport  Highway 

Alexandria,  Co:  Rapides  LA  71301- 

Landholding  Agency:  VA 

Property  Number  979010009 

Status:  Unutilized 

Comment:  8.27  acres,  heavily  wood  with 

natural  drainage  ravine  across  property. 

most  recent  use — recreation/buffer  area. 
Maryland 
VA  Medical  Center 
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9500  North  Point  Road 

Fort  Howard,  Ca  Baltimore  MD  21052- 

Landholding  Agency;  VA 

Property  Number  979010020 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — dump 

site  for  leaves. 

Minnesota 

Land  around  Bidg.  240-249.253 

VA  Medical  Center 

Fort  Snelling 

St.  Paul,  Co:  Hennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number  979010007 

Status:  Unutilized 

Comment  3.76  acres,  potential  utilities. 

Texas 

Land 

Olin  E.  league  Veterans  Center 

1901  South  Ist  Street 

Temple,  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010079 

Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 
portion  near  flammable  materials,  railrosd 
crosses  property,  potential  utilities. 

VA  Medical  Center 

4800  Memorial  Drive 

Waco,  Co:  McLennan  TX  76711- 

Landholding  Agencjr  VA 

Property  Number  979010081 

Status:  Underutilized 

Comment  Z3  acres,  leased  to  Owens-Illinois 

Glass  nant,  expiration  date  10/31791.  most 

recent  use — parking  lot. 

Wisconsin 

VA  Medical  Center 

County  Highway  E 

Tomah,  Co:  Monroe  WI  54060- 

Landholding  Agency:  VA 

Property  Number  979010054 

Status;  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 

Suitable /Unavailable  Properties 

BUILDINGS  (by  State) 

Maryland 

Bldg.  SA 

DVA  Medical  Center 

Perry  Point 

Perry  Point  Co:  Cecil  MD  21902- 

Landholding  Agency:  VA 

Property  Number  979010047 

Status;  Underutilized 

Comment  17,000  sq.  ft.  1  stoiy  masonry. 

needs  a  roof,  no  utilities,  most  recent  use — 

storage. 

Bldg.  9H 

DVA  Medical  Center 

Perry  Point 

Perry  Point  Co:  Cecil  MD  21902- 

Landholding  Agency:  VA 

Property  Number  979010048 

Status:  Underutilized 

Comment  19,000  sq.  ft..  3  story  reinforced 

concrete,  basement  floods,  most  recent 

use — mirsing  home. 

Minnesota 
Bldg.  15 


VA  Medical  Center 

Near  5629  Minnehaha  Avenue 

Minneapolis,  Co:  Hennepin  MN  55417- 

Landholding  Agency:  VA 

Property  Ntimber  97901002S 

Status:  Underutilized 

Comment  15,100  sq.  ft.  2  story  concrete/ 
brick  frame,  asbestos  present  on  pipe 
insulation,  most  recent  use — laundry. 

Bldg.  16 

VA  Medical  Center 

Near  5629  Minoebaha  Avenue 

Minneapolis.  Co:  Heimepin  MN  55417- 

Landholding  Agency:  VA 

Property  Number  979010026 

Status:  Underutilized 

Comment  8,000  sq.  ft,  3  story  concrete/brick 

frame,  asbestos  present  in  pipe  insulation, 

most  recent  use— boiler  plant. 

Bldg.  21 

VA  Medical  Center 

Near  5629  Minnehaha  Avenue 

Minneapolis,  Co:  Hennepin  MN  55417- 

Landholding  Agency:  VA 

Property  Number:  979010027 

Status:  Underutilized 

Comment  3,200  sq.  ft,  1  story  prefab/ 

quonset,  most  recent  use — garage  for  motor 

vehicles. 
Bldg.  48 

VA  Medical  Center 
Near  5629  Minnehaha  Avenue 
Minneapolis,  Co:  Hennepin  MN  55417- 
Landholding  Agency:  VA 
Property  Number  979010028 
Status:  Underutilized 
Comment  2.000  sq.  ft..  1  story  concrete /block, 

most  recent  use— incinerator/storage. 
Bldg.  64 

VA  Medical  Center 
Near  5629  Minnehaha  Avenue 
KGimeapolis.  Co:  Hennepin  MN  S5417.» 
Landholding  Agency:  VA 
Property  Number  979010029 
Status:  Unutilized 
Comment  380  sq.  ft,  1  story  prefab,  potential 

utilities. 
Bldg.  T-10 
VA  Medical  Center 
Near  5629  Minnehaha  Avenue 
Minneapolis,  Co:  Hennepin  MN  55417- 
Landholding  Agency:  VA 
Property  Number  979010030 
Status:  Unutilized 
Comment  1,800  sq.  ft,  1  story  prefab/ 

quonset  potential  utilities,  most  recent 

use — storage. 
Bldg.  43 

VA  Medical  Center 

Minneapolis,  Co:  Hennepin  MN  55441-7 
Location:  54th  Street  and  48th  Avenue  S: 
Landholding  Agency:  VA 
Property  Number  979010032 
Status:  Underutilized 
Comment  26,000  sq.  ft,  8  story  brick/steel 

frame,  asbestos  present  on  pipe  insulation, 

most  recent  use — office/storage. 
Bldg.  227 

VA  Medical  Center 
Fort  Snelling 

St  Paul  Co;  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Number  979010033 
Status;  Unutilized 


Comment  BSO  sq.  ft.,  2  story  wood  frame  and 
brick  residence,  utilities  disconnected. 

New  York 

Bldg.  5 

VA  Medical  Center 

Redfield  Parkway 

BaUvia.  Co;  Genesee  NY  14020— 

Landholding  Agency:  VA 

Property  Number  979030001 

Status:  Underutilized 

Comment:  Portion  of  16,800  sq.  ft.,  3  story. 

brick  and  masonry  bldg..  needs  minor 

repairs. 

Wyoming 

Bldg.  13 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan.  Co:  Sheridan  WY  82801- 

Lanholding  Agency:  VA 

Property  Number:  979110001 

Status:  Unutilized 

Comment;  3613  sq.  ft,  3  story  wood  frame 

masonry  veneered,  potential  utilities, 

possible  asbestos,  needs  rehab. 
Bldg.  79 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan,  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  99110003 
Status;  Unutilized 
Comment  45  sq.  ft.  1  story  brick  and  tile 

frame,  limited  utilities,  most  recent  use — 

reservoir  house,  use  for  storage  purposes. 

LAND  (by  State) 

California 

Land 

Va  Medical  Center 

Wilshire  and  Sawtelle  Boulevards 

Los  Angeles,  Co:  Los  Angeles  CA  90073- 

Landholding  Agency:  VA 

Property  Number  979010077 

Status:  Underutilized 

Comment  Approx  30  acres  of  60  acre  tract,  7 

acre  portion  contaminated,  portions  may 

be  environmentally  protected. 

Illinois 

VA  Medical  Center 

3001  Green  Bay  Road 

North  Chicago,  Co:  Lake  IL  60064- 

Landholding  Agency:  VA 

Property  Number  979010082 

Status:  Underutilized 

Comment:  2.5  acres,  currently  being  used  as  a 

construction  staging  area  for  the  next  6-8 

yers,  potential  utilities. 

Michigan 

VA  Medical  Center 
5500  Armstrong  Road 
Battle  Creek,  Co:  Calhoun  MI  49016- 
Landholding  Agency:  VA 
Property  Number  97010015 
Status;  Underutilized 

Comment  20  acres,  used  as  exercise  trails 
and  storage  areas,  potential  utilities. 

Minnesota 

Bldg.  43  Land  Site 

VA  Medical  Center 

54th  Street  k  4ftth  Avenue  South 

Minneapolis.  Co:  Hennepin  MN  55417- 

Landholding  Agency:  VA 
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Property  Number  979010005 

Status:  Underutilized 

Comment:  8.9  acres,  most  recent  use — 

parking,  potential  utilities. 
Bldg.  227-229  Land 
VA  Medical  Center 
Fort  Snelling 

St.  Paul.  Co:  Hennepin  MN  55111- 
Landholding  Agency:  VA 
Property  Number:  979010006 
Status:  Underutilized 
Comment:  2.0  acres,  potential  utilities, 

buildings  occupied,  residence /garage. 
VA  Medical  Center 
Near  5629  Minnehaha  Avenue 
Minneapolis,  Co:  Hennepin  MN  55417-  • 
Location:  Land  (Site  of  Building  15, 16.  21. 48. 

64,  TIO) 
Landholding  Agency:  VA 
Property  Number:  979010024 
Status:  Underutilized 
Comment:  12.1  acres,  most  recent  use — 

parking,  potential  utilities. 
Land — 12  acres 
VAMC 

Near  5629  Minnehaha  Avenue 
Minneapolis,  Co:  Hennepin  MN  SS417- 
Landhoiding  Agency:  VA 
Property  Number:  979010031 
Status:  Unutilized 
Comment:  12  acres,  possible  asbestos,  leased 

to  Department  of  Natural  Resources  as  a 

park  walking  trail. 

New  Yoric 

VA  Medical  Center 

Fort  Hill  Avenue  Canandaigua,  Co:  Ontario 

NY  14424- 
Landholding  Agency:  VA 
Property  Number  979010017 
Status:  Underutilized 
Comment:  27.5  acres,  used  for  school  ballfield 

and  parking,  existing  utilities  easements, 

portion  leased. 

Pennsylvania 

VA  Medical  Center 
New  Castle  Road 
Butler.  Co:  Butler  PA  16001- 
Landholding  Agency:  VA 
Property  Number:  979010016 
Status:  Underutilized 
Comment:  Approx.  9.29  acres,  used  for 
patient  recreation,  potential  utilities. 

Land  No.  645 

VA.  Medical  Center 

Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206- 

Location:  Between  Campania  and  Wiltsie 

Street* 
Landholding  Agency:  VA 
Property  Number:  979010080 
Status:  Unutilized 
Comment:  52.42  acres,  heavily  wooded. 

property  includes  dump  area  and  numerous 

site  storm  drain  outfalls. 

West  Virginia 

VA  Medical  Center 
1540  Spring  Valley  Drive 
Huntington,  Co:  Wayne  WV  25704- 

Landholding  Agency:  VA 
Property  Number  979010022 
Status:  Unutilized 
Comment:  72  acres,  very  rough  terrain  and 

wooded,  potential  utilities 


UDSuHabie  Properties 

Building  (by  State! 

Alabama 

Complex  A  (55  units) 

Anniston  Army  Depot 

Wherry  Housing — Terrance  Homes  Apt. 

Anniston  Co:  Calhoun  AL  36201- 

Landholding  Agency:  Army 

Property  Number:  219130104 

Status:  Excess 

Reason:  other 

Comment:  Extensive  deterioration 

Complex  B  (20  units) 

Anniston  Army  Depot  Wherry  Housing — 

Terrace  Homes  Apt 
Anniston,  Co:  Calhoun  Al  36201- 
Landholding  Agency:  Army 
Property  Number  219130105 
Status:  Excess 
Reason:  Other 

Comment:  Extensive  deterioration 
Complex  C  (14  units) 
Anniston  Army  Depot 
Wherry  Housiivg — Terrace  Homes  Apt 
Anniston,  Co:  Calhoun  AL  36201- 
Landholding  Agency:  Army 
Property  Number:  219130106 
Status:  Excess 
Reason:  Other 

Comment:  Extensive  deterioration 
Complex  D  (7  units) 
Aimiston  Army  Depot 
Wherry  Housing — Terrace  Homes  Apt 
Anniston,  Co:  Calhoun  AL  36201- 
Landholding  Agency:  Army 
Property  Number.  219130107 
Status:  Excess 
Reason:  Other 

Comment:  Extensive  deterioration 
Two  Bedroom  Apt 
Anniston  Army  Depot 
Wherry  Housing — Terrace  Home  Apt. 
Anniston,  Co:  Calhoun  AL  36201- 
Landholding  Agency:  Army 
Property  Number  219130108 
Status:  Excess 
Reason:  Other 

North  Carolina 

Bldg.  9 

VA  Medical  Center 

1100  Tunnel  Road 

Asheville,  Co:  Buncombe  NC  28605- 

Landholding  Agency:  VA 

Property  Number:  979010006 

Status:  Underutilized 

Reason:  Other 

Comment  Friable  asbestos. 

Texas 

Bldg.  24 

Olin  E.  Teague  Veterans  Center 
1901  South  Ist  Street 
Temple,  Co:  Bell  TX  76504- 
Landholding  Agency:  VA 
Property  Number  979010050 
Status:  Unutilized 
Reason:  Other 
Comment:  Friable  asbestos. 
Bldg.  25 

Olin  E.  Teague  Veterans  Center 
19U1  South  1st  Street 
Temple.  Co:  Bell  TX  76504- 
Landholding  Agency:  VA 
Property  Number  979010051 


Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Bldg.  26 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple.  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010052 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestoa. 

Wyoming 

Bldg.  95 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110004 
Status:  Unutilized 
Reason:  Other 

Comment:  Sewage  digester  for  disposal  plant 
Bldg.  96 
Medical  Center 

N.W.  of  town  at  end  of  Fort  Road 
Sheridan.  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110005 
Status:  unutilized 
Reason:  Other 

Comment:  Pump  hosue  for  sewage  disposal 
plant 

Structure  99 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan,  Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110006 
Status:  Unutilized 
Reason  Other 

Comment:  Mechanical  screen  for  sewage 
disposal  plant 

Structure  100 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan.  Co:  Sheridan  WY  82801- 
Landholding  Agency.  VA 
Property  Number  979110007 
Status:  Unutilized 
Reason:  Other 

Comment:  Dosing  tank  for  sewage  disposal 
plant. 

Structure  101 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan.  Co:  Sheridan  WY  82801- 
Landholding  Agency:  Va 
Property  Number  979110008 
Status:  Unutilized 
Reason:  Other 

Comment:  Chlorination  chamber  for  sewage 
disposal  plant 

LAND  (by  State) 
California 

DVA  Medical  Center 

4951  Arroyo  Road 

Livemore.  Co:  Alameda  CA  94550- 

Landholding  Agency:  VA 

Property  Number  979010023 

Status:  Unutilized 

Reason:  Other 

Comment:  750,000  pal  water  reservior. 
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Georgia 

Portion 

Marine  Corps  Logistics  Base 

South  Mock  Road 

Albany.  Co:  Dougherty  GA  31704- 

Landholding  Agency:  GSA 

Property  Number:  540130012 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number  ♦-N-GA-581C 

Louisiana 

Land — 3.4  acres 
VA  Medical  Center 
2501  Shreveport  Highway 
Alexandria.  Co:  Rapides  LA  71301- 
Landholding  Agency:  VA 
Property  Number  979010010 
Status:  Unutilized 

Reason:  Within  2.000  ft.  of  flammable  or 
explosive  material 

Minnesota 

VAMC 

VA  Medical  Center 
4801  8th  Street  No. 
St.  Cloud.  Co:  Stems  MN  56303- 
Landholding  Agency:  VA 
Property  Number  B79010049 
Status:  Underutilized 
Reason:  Within  2.000  ft.  of  flammable  or 
explosive  material  ' 

North  Dakota 

VAM  &  ROC— Land— 6.1  acres 
2101  Elm  Street.  N. 
Fargo.  Co:  Cass  ND  58102- 
Landholding  Agency.  VA 
Property  Number  979010018 
Status:  Underutilized 
Reason:  Floodway 
VAM  &  ROC— Land— 8.9  acres 
2101  Elm  Street.  N. 
Fargo.  Co:  Cass  ND  58102- 
Landholding  Agency:  VA 
Property  Number  979010019 
Status:  Underutilized 
Reason:  Floodway 

New  York 

Tract  1 

VA  Medical  Center 

Bath,  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010011 
Status:  Unutilized 
Reason:  Secured  Area 

Tract  2 

VA  Medical  Center 

Bath.  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number.  979010012 
Status:  Underutilized 
Reason:  Secured  Area 

Tract  3 

VA  Medical  Center 

Bath.  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  SUte  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010013 
Status:  Underutilized 


Reason:  Seciired  Area 

Tract  4 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010014 
Status:  Unutilized 
Reason:  Secured  Area. 

[FR  Doc  91-23178  Filed  9-26-91;  8:45  am] 

MLUNQ  COOC  4210-2S-II 


DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 

[CA-060-01-4332-10] 

Temporary  Cloture  of  Public  Lands, 
California  Deaert  District,  San 
Bernardino  County,  CA 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  Temporary  Closure  of 

6  and  %  sections  of  public  land  and  one 

adjoining  route  of  travel  in  the  Barstow 

Resource  Area  of  San  Bernardino 

County. 

SUMMARY:  Notice  is  hereby  given  that 
certain  Public  Lands  located  west  of  the 
community  of  Flamingo  Heights, 
California,  are  closed  to  motorized 
vehicles  and  the  discharge  of  firearms. 
This  closure  order  affects  6  and  % 
sections  of  Public  Land  and  one 
adjoining  route  in  the  southeast  portion 
of  the  Bighorn  Mountain  Wilderness 
Study  Area  (WSA,  CDCA  #271),  San 
Bernardino  County,  California  under  the 
administrative  responsibility  of  the 
Barstow  Resource  Area,  California 
Desert  District. 

Order  Effective  upon  publication  of 
this  order  in  the  Federal  Register,  the 
following  PubUc  Lands  are  closed  to 
motorized  vehicles: 

San  BemanKiio  Batdiiie  and  Meridian: 

T.  2  N..  R.  5  E..  sec.  17.  18. 19,  20,  21.  SVi. 

S%NV4.30 
T.  2  N.,  R.  4  E..  sec.  13 
BLM  Route  MP  2850 

No  person  may  use,  drive,  move, 
transport,  let  stand,  park,  or  have  charge 
or  control  over  any  type  of  motorized 
vehicle  within  this  closure  area. 

Also  effective  upon  publication  of  this 
order,  the  following  Public  Lands  are 
closed  to  the  discharge  of  all  types  of 
firearms  except  in  the  lawful  taking  of 
game. 

San  Bernardino  Baseline  and  Meridiaa: 

T.  2  N..  R.  5  E.,  sec  19.  NV4  SE% 

A  map  showing  the  areas  affected  by 
this  closure  is  available  from  the 
address  listed  below. 


Exemptions  to  this  order  are  by 
written  authorization  of  the  Area 
Manager,  Barstow  Resource  Area. 
background:  The  purpose  of  the 
vehicle  closure  and  the  firearms 
retrictions  is  to  protect  cultural 
resources  and  wilderness  values  in  the 
area  from  adverse  impacts  that  are 
currently  occurring. 

The  area  affected  by  this  order  will  be 
posted  with  "Closed  Area"  signs  and  the 
access  routes  leading  into  it  will  be 
fenced  and  posted  with  "Closed  Route" 
signs.  "No  Shooting"  signs  will  be 
posted  on  access  routes  into  the  area 
that  is  affected  by  this  order. 
EFFECTIVE  DATE:  This  closure  is  effective 
upon  pubUcaUon  in  the  Federal  Register 
and  shall  remain  in  effect  until 
rescinded  by  the  Area  Manager, 
Barstow  Resource  Area  when  it  has 
been  determined  that  adverse  impacts  to 
the  resources  have  been  eliminated  or 
formal  route  designation  under  43  CFR 
pari  8342  is  completed.  This  closure 
order  is  temporary  and  will  be  reviewed 
annually  to  determine  whether  or  not  it 
should  remain  in  effect 
FOR  RIRTNCR  INFORMATION  CONTACT 
Area  Manager,  Barstow  Resource  Area, 
150  Coolwater  Lane,  Barstow,  CA  92311 
or  (619)  256-3591. 
SUPPLEMENTARY  INFORMATION:  A  COpy 

of  the  closure  order  and  a  map  showing 
the  location  of  the  affected  areas  and 
routes  is  available  from  the 
aforementioned  address. 

Authority  for  this  closure  is  43  CFR 
8364.1.  Violators  of  the  closure  are 
subject  to  fines  and/or  imprisonment 

Dated:  September  13, 1901. 
Gerald  E.  HilUer. 
District  Manager. 
[FR  Doc.  91-23281  Filed  &-^8-01;  8:45  am] 

MUINQCOOE  4910-40-11 


DEPARTMENT  OF  THE  INTERIOR 

[CO-920-91-4120-11;  COC  5318S] 

Colorado;  Notice  of  Invitation  for  Coal 
Exploration  License  Application, 
Andalex  Resources,  Inc. 

Pursuant  to  the  Mineral  Leasing  Act  of 
February  25, 1920,  as  amended,  and  to 
tide  43,  Code  of  Federal  Regulations, 
subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Andalex  Resources,  Inc.  in  a  program 
for  the  exploration  of  unleased  coal 
deposits  owned  by  the  United  States  of 
America  in  the  following  described 
lands  located  in  Routt  County,  Colorado: 

T.3N..iLattW..6thPJ4. 
Sec  12.  lots  1  to  le,  inclusive. 
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The  area  described  contains  approximately 
672.12  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  53185  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street, 
Lakewood.  Colorado  80215,  and  at  the 
BLM  Craig  District  Office,  455  Emerson 
Street.  Craig,  Colorado  81625. 

Written  Notice  to  Intent  to  participate 
should  be  addressed  to  the  following 
persons  and  must  be  received  by  them 
within  30  days  after  the  publication  of 
this  Notice  of  Invitation  in  the  Federal 
Register 
Richard  D.  Tate,  Colorado  State  Office. 

Bureau  of  Land  Management,  2850 

Youngfield  Street,  Lakewood, 

Colorado  80215,  and 
Michael  W.  Glasson,  Andalex 

Resources,  Inc.,  P.O.  Box  902,  Price, 

Utah  84501. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  September  16, 1991. 
Richard  D.  Tata, 

Chief,  Mining  Law  and  Solid  Minerals 
Adjudication  Section. 
(FR  Doc.  91-23283  Filed  9-28-91:  8:45  am] 
BNJJNa  COK  4«1»>I»4I 


[AZ-040-4760-09] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EtS) 
for  a  Mining  Plan  of  Operations  (MPO) 
and  Invitation  to  Participate  in  the 
Identification  of  Issues;  Gila  Resource 
Area,  AZ 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice  of  intent  to  prepare  an 
EIS  for  a  MPO. 

summary:  The  BLM,  Gila  Resource 
Area,  is  preparing  an  EIS  for  a  proposed 
open  pit  copper  mine  near  Safford, 
Arizona.  This  EIS  is  being  prepared  to 
comply  with  the  Council  on 
Environmental  Quality's  regulations  for 
implementing  the  National 
Environmental  Policy  Act  of  198G  (40 
CFR  parts  1500-1508)  and  BLM 
regulations  for  surface  mining  on  public 
lands  (43  CFR  part  3809).  The  applicant, 
AZCO  Mining.  Inc.  (AZCO).  has 
submitted  a  MPO  to  the  BLM  Gila 
Resource  Area  pursuant  to  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat  2744;  43  U.S.C.  1701)  as 
implemented  by  43  CFR  3809.  This  EIS 
will  (1)  assess  the  enviromnental 


impacts  of  the  proposed  mine  as 
described  in  the  MPO,  other  reasonable 
alternatives,  and  the  No  Action 
alternative;  (2)  determine  if  there  are 
significant  and  cumulative  impacts;  and 
(3)  identify  necessary  mitigative 
measures.  The  public  is  invited  to 
participate  in  a  scoping  meeting  in 
October.  1991. 

DATES:  Comments  relating  to  the 
identification  of  issues  will  be  accepted 
until  November  1, 1991. 
ADDRESSES:  Send  comments  to  the 
Bureau  of  Land  Management  Safford 
District  Office,  Attn:  Meg  Jensen,  Gila 
Resource  Area  Manager,  425  E.  Fourth 
Street  Safford,  Arizona  85546. 
SUPPLEMENTARY  INFORMATION:  The 

MPO  calls  for  mining  the  Sanchez 
copper  orebody,  located  on  561 
unpatented  lode  and  millsite  claims  at 
the  southeast  end  of  the  Gila  Mountains, 
about  10  miles  east-northeast  of  the  city 
of  Safford,  Graham  County,  in 
southeastern  Arizona.  The  orebody  will 
be  mined  using  conventional  open  pit 
mining  techniques  and  mining 
equipment.  The  planned  ore  mining  rate 
is  10  million  tons  per  year.  Waste  rock 
and  alluvium  will  be  mined  at  an 
average  rate  of  about  13  million  tons  per 
year.  The  expected  life  of  the  mine  is  17 
years.  The  pit  will  ultimately  measure 
about  4,000  feet  in  diameter  and  1,200 
feet  deep 

Ore  from  the  pit  will  be  transported  to 
a  crushing  and  screening  plant  prior  to 
being  conveyed  to  leach  pads.  There,  the 
crushed  ore  will  be  treated  with  a  weak 
sulfuric  acid  solution.  The  pregnant 
leach  solution  will  be  piped  to  a  solvent 
extraction-electrowinning  plant  where 
the  cooper  will  be  extracted  and 
concentrated. 

Reclamation  will  involve  minimizing 
public  safety  hazards,  ensuring  long- 
term  protection  of  the  environment  and 
restoring  the  site  to  a  condition 
consistent  with  planned  long-term  use. 
The  BLM  would  require  a  reclamation 
bond  be  posted  prior  to  any  surface 
disturbances. 

An  open  house  public  scoping  meeting 
to  obtain  input  on  issues  will  be  held  on 
Monday,  October  21,  at  7  p.m.  in  the 
Phelps  Dodge  Room  of  the  Safford  Tovni 
Library,  comer  of  Eighth  Avenue  and 
Eighth  Street,  Safford,  Arizona. 

Complete  records  of  all  phases  of  the 
planning  process  will  be  available  for 
public  review  at  the  Safford  District 
Office,  425  East  Fourth  Street  Safford, 
Arizona. 

FOR  MFORMATION  CONTACT:  Larry 
Thrasher,  Project  Manager,  BLM  Safford 
District  Office,  Division  of  Resources. 
Telephone  number  (602)  428-4040. 


Dated:  September  18, 1991. 
Frank  L.  Rowlay, 
Acting  District  Manager. 
[FR  Doc.  91-23271  Filed  9-26-01:  8:46  am] 

MUJNQCOOC  4)1»-3>-H 


[AZ-040-01-3130-02  RPRN] 

Meetings  of  Vh9  Gila  Box  Advisory 
Committee 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  meetings. 

summary:  Notice  is  hereby  given  in 
accordance  with  43  CFR  1780,  that  two 
meetings  of  the  Gila  Box  Riparian 
National  Conservation  Area  (NCA) 
Advisory  Committee  will  be  held. 

date:  Tuesday,  November  5, 1991, 10 
a.m.  (Tucson),  Tuesday.  November  12, 
1991, 1  pjn.  (Safford) 

ADDRESS:  University  of  Arizona  Water 
Resources  Research  Center,  350  N. 
Campbell,  Tucson,  Arizona  (October  5). 
BLM  Safford  District  Office,  425  E.  4th 
Street,  Sa^ord,  Arizona  85546  (October 
12). 

supplementary  information:  The 

NCA  Advisory  Committee  was 
established  by  the  Arizona  Desert 
Wilderness  Act  of  1990  to  provide  input 
to  the  Safford  District  on  management  of 
the  Gila  Box  Riparian  National 
Conservation  Area  (NCA).  The    . 
Advisory  Conmiittee  will  assist  %vith 
preparation  of  the  Gila  Box 
Interdisciplinary  Activity  Plan  by 
identifying  issues  and  concerns,  and  by 
assisting  with  development  of  the  plan 
using  Limits  of  Acceptable  Change 
(LAC)  planning  process. 

The  November  5  meeting  in  Tucson 
will  be  used  to  define  opportunity 
classes  within  the  National 
Conservation  Area  using  the  LAC 
process.  During  the  second  meeting  in 
Safford  on  November  12,  these  classes 
will  be  refined  and  mapped,  and 
alternative  opportunity  classes  will  be 
discussed. 

Both  meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Committee  or  may  file 
written  statements  for  consideration  by 
the  Committee.  Anyone  wishing  to  make 
an  oral  statement  must  contact  the  BLM 
Gila  Area  Manager  at  least  two  working 
days  prior  to  the  meeting. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  Safford  District 
Ofi^ice  and  will  be  available  for  public 
inspection  (during  regular  business 
hours)  within  30  days  after  each 
meeting. 
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FOR  FURTHER  INFORMATION  CONTACT. 

Meg  Jensen,  Gila  Resource  Area 
Manager.  425  E.  4th  Street.  Safford, 
Arizona  85546.  Telephone  602-428-4040. 

Dated:  September  17, 1991. 
Ray  Brady. 
District  Manager. 
[FR  Doc.  91-23274  Filed  9-26-91;  8:45  am] 

BIUJNQ  COOE  4910-33-11 


[CCM)3(M>1-4410-13-17M] 

Montrose  CNstrtct  Advisory  Council 
iMeeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  43  CFR  subpart  1784 
that  a  meeting  of  the  Montrose  District 
Advisory  Council  will  be  held  on 
Tuesday,  October  22, 1991,  in  Norwood. 
Colorado. 

dates:  The  meeting  is  scheduled  for 
October  22, 1991. 

ADDRESSES:  For  further  information, 
contact  Roger  Alexander.  Bureau  of 
Land  Management  (BLM),  Montrose 
District  Office,  2465  South  Townsend 
Avenue.  Montrose,  Colorado  81401; 
Telephone  (303)  24&-7791. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  scheduled  to  begin  at  9  a.m.. 
Tuesday.  October  22. 1991.  at  the 
County  Building.  1510  Grand  Avenue. 
Norwood.  Colorado.  Agenda  items  will 
include  the  following: 

(1)  Election  of  Officers. 

(2)  Resource  Area  Status  Reports. 

(3)  Proposed  San  Miguel  River  ACEC. 
The  District  Advisory  Council  Meeting 

is  open  to  the  public  Interested  persons 
may  make  oral  statements  to  the 
Council,  or  written  statements  may  be 
submitted  for  the  Council's 
consideration.  Any  person  wishing  to 
make  an  oral  statement  must  notify  the 
District  Manager,  2465  South  Townsend 
Avenue,  Montrose,  Colorado  81401.  by 
close  of  business  October  21. 1991. 
Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per- 
person  time  limit  may  be  established  by 
the  District  Manager. 

Summary  minutes  for  the  Council 
meeting  will  be  maintained  in  the 
Montrose  District  Oihce  and  will  be 
available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting. 


Dated:  Septemt>er  20. 1991. 
AUb  L  Kesterke. 
District  Manager 
(FR  Doc.  91-23277  Filed  9-26-91;  8:45  am) 


[AZ-040-01-4333-02] 

Meeting  of  the  San  Pedro  Riparian 
National  Conservation  Area  Advisory 
Committee 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Meeting.  San  Pedro 
Riparian  National  Conservation  Area 
Advisory  Committee. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  100-696 
and  43  CFR  part  1780.  that  a  meeting  of 
the  San  Pedro  Advisory  Committee  will 
be  held. 

dates:  Tuesday.  October  29. 1991.  at  1 

p.m. 

ADDRESSES:  Arizona  Electric  Power 
Cooperative  Inc..  Office,  North 
Boardroom,  located  at  1000  South 
Highway  80,  Benson.  Arizona. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  San  Pedro  Riparian 
National  Conservation  Area  (NCA) 
Advisory  Committee  meeting  includes, 
but  is  not  limited  to.  the  following  items: 

1.  Update  on  San  Pedro  visitor  center. 

2.  Safford  District  Resource 
Management  Plan  (RMP). 

3.  San  Pedro  Habitat  Management  Plan 
(HMP). 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Advisory  Committee 
between  2  p.m.-2:30  p.m.  or  may  file 
written  statements  for  consideration  by 
the  Committee.  Anyone  wishing  to  make 
an  oral  statement  mut  contact  the  BLM 
San  Pedro  Project  Manager  by  Friday. 
October  25. 1991. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  San  Pedro  Project 
Office  and  will  be  available  for  public 
inspection  and  reproduction  (during 
regular  business  hours]  within  30  days 
following  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Greg  Yuncevich.  San  Pedro  Project 
Manager,  Bureau  of  Land  Management, 
Box  9853,  Rural  Rte.  1,  Huachuca  City. 
Arizona  85616.  Telephone  (602)  457- 
2265;  or  Diane  Drobka.  Public  Affairs 
Officer.  Safford  District,  425  E.  4th 
Street.  Safford.  Arizona  85546. 
Telephone  (602)  428-4040. 


Dated:  September  20, 1991. 
Ray  Brady. 
District  Manager. 
(FR  Doc.  91-23276  Filed  ^2fr-91:  8:46  am] 

BtLUNO  COOE  4S10-32-M 

(AZ-020-00-4212-12;  AZA-25242] 

Public  Land  Exchange,  Mohave 
County,  Arizona 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  realty  action; 
exchange  of  public  lands.  Mohave 
County.  Arizona. 

summary:  BLM  proposes  to  exchange 
public  land  in  order  to  achieve  more 
efHcient  management  of  the  public  land, 
through  consolidation  of  ownership, 
acquire  lands  with  valuable  riparian 
habitat,  recreational  and  watershed 
values,  and  outstanding  scenic  qualities. 
The  private  parcel  to  be  acquired  is  also 
adjacent  to  ^e  Mt.  Tipton  Designated 
Wilderness  Area. 

All  or  pari  of  the  following  described 
federal  lands  are  being  considered  for 
disposed  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21. 
1976.  43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian.  Mohave 
County.  Arizona 

T.  27  N..  R.  20  W.. 

Sec.  30.  NEV4.  W%NWV4.  Lots  1-4. 
EMiSWy*.  SEV*. 
T.  27  N..  R.  21  W., 

Sec.  24,  WV4SWV4. 

Containing  714.72  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  land  from  William  Eversole. 

Gila  and  Salt  River  Meridian,  Mohave 
County.  Arizona 

T.  26  N.,  R.  18  W., 
Sec.  27,  All. 
Containing  640  acres,  more  or  less. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Kingman  Resource  Area  Office. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  publication  of  this 
Notice  will  segregate  the  affected  public 
lands  from  appropriation  under  the 
public  land  laws,  except  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  The  segregative  effect  shall  also 
exclude  appropriation  of  the  subject 
public  land  under  the  mining  laws, 
subject  to  valid  existing  rights. 
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The  segregation  of  the  above 
described  lands  will  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  pubUcation, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road,  . 
Phoenix,  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT 
Jesse  J.  Juen,  Acting  Area  Manager, 
Bureau  of  Land  Management,  Kingman 
Resource  Area,  2475  Beverly  Avenue, 
Kingman,  Arizona  86401  (802)  757-3161. 

Dated:  September  19, 1991. 
Henri  R.  Bbson, 
District  Manager. 
(FR  Doc.  91-23284  Filed  9-26-91;  &45  am] 

BILUNO  COOE  4310-32-M 


[CA-060-01-4212-13;  CA-25216) 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  in  Riverside  Co^  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action; 

Exchange  of  Public  and  Private  Lands, 

CA-25216. 

SUMMARY:  The  following  described 
public  land  is  being  considered  for 
disposal  by  exchange  under  Section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976  (43 
U.S.C.  1716): 

San  Bemaidino  Meridian,  California 
TEC    p  22  E 

Sec' 25:  EVaNEV*.  NV4SEy4. 
Containing  160  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  nonfederal  lands  from 
Shepwell's  Inc.: 

San  Bemardino  Meridian,  Califomia 

T.  5  S.,  R.  22  E.. 
Sec25:NWVi. 
Containing  160  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  exchange  is  to  acquire 
the  private  lands  lying  adjacent  to  the 
Midland  Long  Term  Visitor  Area 


(LTVA).  Future  management  of  the 
LTVA  will  be  improved  and  the  public 
interest  will  be  well  served  by  the 
completion  of  this  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
through  acreage  adjustment,  or  by  cash 
payment  in  an  amount  not  to  exceed 
25%  of  the  value  of  the  lands  being 
transferred  out  of  federal  ownership. 

Public  lands  to  be  transferred  from  the 
United  States  to  Shepwell's  Inc  will  be 
subject  to  the  following  reservation, 
terms,  and  conditions: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  under  the  act  of  August 
30, 1960  (43  U.S.C.  945). 

2.  Those  rights  for  pipeline  purposes 
granted  to  all  American  Pipeline 
Company,  its  successors  or  assigns, 
serial  no.  CA-14013,  under  the  Act  of 
February  25, 1990  (30  U.S.C.  186). 

3.  Those  rights  for  an  existing  road 
maintained  by  the  County  of  Riverside 
(Midland  Road]  being  claimed  under  the 
authority  of  R.  S.  2477  (43  U.S.C  832) 
(1971). 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  operation  of  the  public  land 
laws  and  the  mining  law,  except  for 
mineral  leasing.  The  segregative  effect 
will  end  upon  issuance  of  patent  or  two 
years  from  the  date  of  pu'blication, 
whichever  occurs  first. 

For  detailed  information  concerning 
this  change,  contact  Russell  L 
Kaldenberg,  Area  Manager  Palm 
Springs-South  Coast  Resource  Area, 
(619)  323-4421. 

For  a  period  of  45  days  after 
publication  of  this  Notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Califomia  Desert  District,  6221  Box 
Springs  Boulevard,  Riverside,  Califomia 
92507. 

Dated:  September  19, 1991. 
Gerald  E  Hiiliar, 

District  Manager. 

(FR  Doc  91-23288  Filed  9-28-91;  8:45  am] 

BILUNO  COOE  431(M0-«I 


[OR-47543:  OR  030-01-4212-13;  GP1-34S] 

Realty  Action;  Exchange  of  Public 
Lands;  Baker  County,  Oregon 

The  following  described  public  lands 
are  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1716. 


WUlamettfl  Meridian,  Oregon 

T.8S.R.43E.. 

Section  29,  WMiNWy4.  NWV4SWV4; 

Section  30,  lots  2,3.4  NE^'4^fEy4,  E^SWV*, 
W\4SEy4. 
T.  IDS.,  R.  42E., 

Section  2,  SV^; 

Section  3,  NEHSE^: 

Section  11.  NWV4NBVi.  NEV4SEV4; 

Section  12,  NWy4NWy4,  SWy4SWV%. 

The  area  described  aggregates  1137.49 
acres  in  Baker  County,  Oregon. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  private  lands  from 
Windswept  Land  and  Livestock. 

WillaoMtte  Meridian,  Oregon 

T.  7S..  R.  42  E.. 

Section  36,  SV4SEy4. 
T.  9S.,  R.  42E., 

Section  21.  SHSEy4; 

Section  22.  SWyiNEy4,  SViNWV*.  SW%; 

Section  27,  WV4NEy4,  NViNWV^ 

Section  28.  N^NEV*; 

Section  33,  SE^NWV^,  EV^SWy4,  SE^; 

Section  34,  NWy4SWy4 

The  area  described  aggregates  1000  acres 
in  Baker  County,  Oregon. 

The  purpose  of  this  land  exchange  is 
to  facilitate  resource  management 
opportunities  in  the  Baker  Resource 
Area  as  identified  in  the  Baker  Resource 
Management  Plan,  resolve  unauthorized 
agricultural  uses,  and  improve 
ownership  patterns.  The  private  lands 
offered  possess  important  values  for 
riparian  habitat,  antelope  range,  and 
livestock  forage.  The  public  interest  will 
be  well  served  by  completing  this 
exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal.  The 
acreages  will  be  adjusted  to  equalize  the 
values  following  completion  of  the  final 
appraisal. 

The  exchange  will  be  subject  to: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890  (43 
U.S.C.  945). 

2.  A  reservation  to  the  proponent  for  a 
right-of-way  for  access  on  an  existing 
road  over  and  across  V^,  T.  9S.,  R. 
42E.,  sec.  33,  SEy4NWV4.  NEV^SWVi. 
SEV4. 

3.  All  valid  existing  rights,  including 
but  not  limited  to  any  right-of-way, 
easement  or  lease  of  record.  The 
existing  rights  of  record  as  follows:  ORE 
01092— telephone  line — U.S.  West; 
Federal  Power  Commission  Order  of  9/ 
5/58  for  Project  1971  (power  line),  any 
irrigation  ditches  constructed  under  the 
authority  of  the  Act  of  July  26, 1866  (43 
U.S.C.  661),  and  County  Roads  No.  853 
and  No.  895. 
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4.  Grazing  permits  authorized  under 
the  Taylor  Grazing  Act  of  1934,  as 
amended  (43  U.S.C.  315).  will  remain  in 
effect  until  the  end  of  the  two  year  prior 
notification  period,  unless 
unconditionally  waived  by  the 
permittee. 

5.  Non-permanent  improvements 
belonging  to  Windswept  Land  and 
Livestock  may  be  removed  from  the 
offered  lands  within  a  period  of  time 
designated  by  the  Authorized  Officer.  If 
not  removed,  the  improvements  will 
either  be  authorized  by  the  Bureau  of 
Land  Management  or  become  the 
property  of  the  United  States,  with  the 
exception  of  fences  located  on  the 
boundary  between  the  offered  and 
private  lands. 

6.  The  United  States  shall  acquire  an 
easement  for  an  existing  road  over  and 
across  WM,  T.  lOS.,  R.  42  E.,  sec.  12. 
SWV4SWy4,  simultaneously  with  the 
conveyance  of  title. 

7.  Mineral  rights  may  be  reserved, 
depending  upon  the  findings  in  the 
mineral  report. 

8.  Any  unauthorized  uses  that  may  be 
found  to  exist  on  the  selected  land  will 
be  resolved  prior  to  consummation  of 
the  exchange. 

All  necessary  reports  and  clearances, 
including  the  environmental  analysis, 
cultural  resources,  and  threatened  and 
endangered  plants  and  animals,  shall  be 
completed  prior  to  conveyance  of  title. 
When  completed  these  documents  and 
other  information  concerning  the 
exchange  will  be  available  for  review  at 
the  Baker  Resource  Area  Office,  1550 
Dewey  Avenue.  Baker  City.  Oregon 
97814  or  the  Vale  District  Office.  100 
Oregon  Street.  Vale.  Oregon  97918. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
from  exchange  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  As  provided 
by  the  regulations  of  43  CFR  2201.1(b). 
any  subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed,  and  shall  be 
returned  to  the  applicant  The 
segregative  effect  of  this  Notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  comes  first. 

For  additional  information  concerning 
this  exchange,  contact  Steve  Davidson, 
ELM  Baker  Resource  Area  Office.  (503) 
523-6391,  Ext.  325. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Vale  District,  100  East  Oregon 


Street.  Vale.  Oregon  97918.  Objections 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objection,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  September  19. 1991. 
James  E.  May. 
District  Manager. 
[FR  Doc.  91-23280  Filed  9-26-91:  8:45  am) 

MLUNO  COOe  4310-9>ll 

[10-010-00-4212-12;  IDI-27201] 

Realty  Action;  Exchange  of  Public  and 
State  of  Idaho  Lands  In  Washington 
and  Adams  Counties;  ID 

agency:  Bureau  of  land  Management- 
Interior. 

action:  Notice  of  Realty  Action-IDI- 
27201;  Exchange  of  Public  and  State  of 
Idaho  Lands  in  Washington  and  Adams 
Counties.  Idaho. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976  (43  U.S.C.  1716): 

BoiM  Meridian 

T.  17  N.,  R.  5  W., 
Sec.  1,  EV4SWy«SWy«.  EV4SWV4,  SEW; 
Sec.  11,  NEV«NEV4SEV4.  SV<!NEy4SEy4, 

swy4Swy4SEy4.  EV4swy4SEy4. 

SEV^SEV^' 
Sec.  12.  Sw'y4NEy4,  SMiNWy4,  NV4SWy4, 

WV4SEy4; 
Sec.  13.  SWy4NEy4,  SV4NWy4,  NV4Sy4; 
Sec.  14.  EM(NEy4.  NWy4NEy4.  NEy4SEy4; 
Sec.  23.  NWy4SEy4SWy4.  EViSWWiS 

Ey4swy4.  EV4SEy4Swy4: 

Sec  24.  E>4NEy4; 

Sec.  25.  NWy4NEy4.  SEy4NEy4.  E%SEy4; 
Sec  27.  SWy4NEy4,  NEy4SWy4; 
Sec  28.  EyiNfEy4SEy4SEy4.  SV4SEy4SEy4; 
Sec  32.  SWy4SWy4; 
Sec.  34.  SV4; 
Sec  35,  SEy4SEy4: 
T.  17  N..  R.  4  W.. 
Sec  8,  lote  6  and  7,  EV^SWWi; 
Sec  7,  lots  1  and  2.  EViNWy4,  NEy4SWy4; 
Sec  18,  lots  1, 3  and  4.  SEy4NWy4. 

E%SWy4: 
Sec  19,  lots  1  and  5.  Eh^NWV*.  EV^SWy4 

Nwy4,  EMi>fwy4Swy4,  NfEy4Swy4. 
NV4SEy4Swy4. 

T.  16  N.,  R.  6  W., 

Secl,?^Wy4SEy4; 

Sec  10,  E%SEy4 

Sec  14,  SV4NEy4; 

Sec23,  SEy4SWy4,SEy4: 

Sec  24,  SWy4.  SyiSEV4; 

Sec  25,  WMi; 

Sec  26.  NVi.  NV4S%; 

Sec  27.  NWy4NWy4.  SVt: 

Sec  28.  SEy4NEy4.  NEy4SEy4. 
T.  16  N.,  R.  5  W.. 

Sec  2.  lot  3: 


Sec4.NEy4SWy4: 

Sec  5.  NV4SEy4,  SEy4SWy4; 

Sec.  6,  lots  1.  S  and  6; 

Sec  8.  SEy4NEy4,  EV4NWy4; 

Sec  9,  NWy4NfWy4.  SEy4NWy4. 

SEy4Swy4.  wv4SEy4 

Sec  10.  SWy4; 
Sec  11,  NEy4; 
Sec  15,  NEy4NEy4,  NWy4NWy4.  N^4SWy4. 

swy4swy4; 

Sec.  19.  lots  3  and  4,  EHSWy4; 
Sec.  21,  NWy4NEy4,  NV4NWy4; 
Sec  23.  SEy4NWy4.  EV4SWy4; 
Sec.  24,  EViNWy4. 
T.  16  N.,  R.  4  W.. 
Sec8.NEy4NWy4: 
Sec  17,  NWy4NWy4; 
Sec  18,  EM.NEy4. 

Aggregating  6.221  acres,  more  or  less  ~ 
in  Washington  County,  Idaho.  In 
exchange  for  the  above  lands,  the  BLM 
proposes  to  acquire  the  following 
described  lands  from  the  State  of  Idaho: 

Boise  Meridian 

T.  16  N.,  R.  6  W., 

Sec.  35,  NV^NV^; 

Sec  36,  All. 
T.  15  N..  R.  6  W.. 

Sec  1.  lots  1  and  2.  S%NEy4,  SEVb; 

Sec.  16,  All. 
T.  14  N..  R.  7  W.. 

Sec  36.  NV^.  SWy4.  SV&SEy4. 
T.  13  N..  R  7  W., 

Sec  16.  All. 
T.  13  N..  R.  4  W.. 

Sec.  16.  All. 
T.  13  N..  R.  5  W.. 

Sec  2,  SWy4NWy4,  WV4SWy4: 

Sec  3,  SEy4NEy4.  EV4SEy4; 

SeclO,  NEy4NEy4: 

Sec  11,  SWMiNfEy4.  NWy4,  NMiSWy4, 
WV4SEy4; 

Sec  16,  All. 

Sec  36,  NEy4NEy4,  WV4NEy4.  WV4. 

SEy4SEy4. 

T 14  N.,  R.  5  W., 

Sec  36.  All. 
T.  15  N.,  R.  7  W., 

Sec.  36,  lots  1, 2,  3  and  4. 

Secondary  List  offered  State  Lands: 
Boise  Meridian 

T.  19  N.,  R.  4  W., 

Sec  27.  NWy4SWy4; 

Sec  33,  SEy4SEy4. 
T18N.,R.4W.. 

Sec  4.  lot  1,  SEy4NEy4. 

Aggregating  6,239.20  acres,  more  or 
less  in  Washington  and  Adams 
Counties,  Idaho. 

DATES:  for  a  period  of  45  days  from 
September  27, 1991,  interested  parties 
may  submit  comment  to  the  District 
Manager,  Bureau  of  Land  Management, 
3948  Development  Avenue,  Boise,  Idaho 
83705.  Objections  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
modify,  or  vacate  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
the  realty  action  will  become  the  final 


UMI 


detennination  of  the  Department  of 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT 

Effie  Schultsmeier  at  (208)  384-3357.  The 
Environmental  Assessment  is  also 
available  for  review  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  .  The 

purpose  of  this  exchange  is  to  acquire 
State  lands  containing  important 
Columbian  Sharp-tailed  Grouse  habitat 
and  other  important  wildlife  and 
riparian  values  while  disposing  of 
mostly  scattered  tracts  of  public  lands 
which  are  difficult  and  uneconomic  to 
manage.  Five  of  the  State  tracts  to  be 
acquired  are  adjacent  to  the  Hixon 
Columbian  Sharp-tailed  Grouse 
Preserve  which  the  Bureau  acquired  to 
protect  the  habitat  of  this  species  of 
grouse  which  is  on  the  Idaho  Sensitive 
Species  List  and  which  the  Bureau 
actively  manages  to  ensure  it  does  not 
reach  threatened  status.  The  other  tracts 
contain  other  important  wildlife  and 
riparian  values  which  are  of  higher 
quality  and  quantity  than  that  which  is 
being  disposed.  The  pubhc  interest  will 
be  well  served  by  the  completion  of  this 
exchange.  The  exchange  is  consistent 
with  the  existing  land  use  plan. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  operation  of  the  public  land 
laws  and  the  mining  laws,  except  for 
mineral  leasing.  The  segregative  effect 
will  end  upon  issuance  of  patent  or  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

The  exchange  will  be  completed  on  an 
equal  value  basis.  Full  equalization  of 
values  will  be  achieved  through  acreage 
adjustment. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions. 

1.  The  United  States  reserves  to  itself 
a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30, 1890  (43 
U.S.C.  956). 

2.  The  patent  will  be  issued  subject  to 
the  following  rights. 

Federal  Power  Commission  Order  09- 
15-1958  Withdrawal  Power  Project 
1971  for  a  100  foot  wide  electric  power 
transmission  line 

Federal  Power  Commission  Order  09- 
26-1963  Withdrawal  Power  Project 
1971  for  a  150  foot  wide  electric  power 
transmission  line 

101-08581  for  a  250  foot  wide  right-of- 
way  for  a  highway  to  the  Idaho 
Department  of  Transportation 

IDI-13431  for  a  right-of-way  for  a  buried 
telephone  cable  to  Cambridge 
Telephone  Company 


IDI-011571  for  a  66  foot  wide  right-of- 
way  for  a  road  to  the  U.S.  Forest 
Service. 

IDB-014555  for  a  100  foot  wide  right-of- 
way  for  a  telephone  line  to  the  U.S. 
Forest  Service. 

IDI-25873J  Oregon  Trail  North  Alternate. 
The  patentee  shall  covenant  and 
agree  to  preserve  and  maintain  all 
ruts  and  related  evidence  in  T.  17  N., 
R.  5  W.,  Section  23:  SEV4SWy4  to 
preserve  the  historic  character  of  the 
Oregon  Trail  North  Alternate. 
Dated:  September  12, 1991. 

R.E,  Schmidt, 

Acting  District  Manager. 

(PR  Doc.  91-23272  Filed  9-26-91;  8:45  am] 

BNJJNa  COOC  4310-OO-M 

tWY-040-01-4212-11;  WYW122441) 

Realty  Action;  Lease  and  Sale  of 
Recreation  and  Public  Purposes; 
Wyoming;  Correction 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTKNl:  Notice  of  Realty  Action, 
Recreation  and  Public  Purposes 
classification  and  application  for  lease 
and  sale  in  Sweetwater  County. 
Correction  to  legal  description  and 
acreage  previously  published  in  the 
Federal  Register  September  5, 1991. 

summary:  Legal  description  and  acreage 
are  changed  as  follows: 

Sixth  Principal  Meridian 

T.  19  N.,  R.  105  W. 
Sec.  28:  Lot  23. 

The  above  land  aggregates  10.38  acres. 

Dated:  September  18, 1991. 
WUIiam  W.  LeBamm, 
Area  Manager. 

[PR  Doc.  91-23273  Filed  9-26-91;  8:45  am] 
HLUNO  COOC  4310-a-H 


lOR-080-01-6332-10;  QP1-366] 

Camping  Stay  Limits;  Salem  District, 
OR 

AQENCY:  Bureau  of  Land  Management, 
(BLM),  Department  of  the  Interior. 
action:  Establish  an  overnight  camping 
restriction  order  for  areas  on  BLM  lands 
outside  developed  recreation  sites, 
designated  Areas  of  Critical 
Environmental  Concem.and  special 
recreation  management  areas  within  the 
BLM,  Salem  District,  Salem,  Oregon. 

summary:  Overnight  camping  is 
permitted  on  BLM  lands  in  the  Salem 
District,  Oregon,  outside  developed 
recreation  sites,  designated  Areas  of 
Critical  Environmental  Concern,  and 


special  recreation  management  areas  for 
a  maximum  stay  limit  not  to  exceed  14 
days.  The  14-day  limit  may  be  reached 
through  a  number  of  separate  visits  or 
through  days  of  continuous  occupation 
during  the  14-day  period.  Upon  reaching 
the  maximum  stay  limit  occupants  must 
leave  Salem  District  BLM  lands  and 
remove  all  their  possessions  for  a 
minimum  of  14  consecutive  days. 

Under  special  circumstances,  the  area 
manager  may  authorize  extensions  to 
the  maximum  stay  limit.  However,  the 
granting  of  extensions  is  a  discretionary 
matter  and  must  be  approved  prior  to 
reaching  the  stay  limit.  Requests  for 
extensions  must  be  in  vniting  and  will 
be  considered  on  a  case-by-case  basis. 

This  order  does  not  supersede  the 
established  order,  Federal  Register/ 
volume  49,  no.  112/  Friday,  June  8, 1984, 
that  limits  the  stay  in  developed 
recreation  sites  and  designated  Areas  of 
Critical  Environmental  Concern. 

A  copy  of  this  restriction  order  is 
conspicuously  posted  at  the  Salem 
District  Office  (1717  Fabry  Road,  SE., 
Salem,  Oregon)  and  at  Bureau  of  Land 
Management  sites  where  other  such 
notices  are  posted. 

This  restriction  order  does  not  apply 
to  any  Federal,  State,  or  local  officer  or 
any  member  of  an  organized  rescue  or 
firefighting  force  actively  involved  in  the 
performance  of  an  official  duty.  It  does 
not  apply  to  recreation  uses  or  activities 
other  than  overnight  camping. 

EFFECTIVE  DATE:  November  15, 1991,  to 
allow  for  analysis  of  public  comments. 
COMMENT  period:  The  BLM  requests 
comments  from  the  public  concerning 
establishment  of  camping  stay  limits  for 
public  lands  administered  by  the  BLM  in 
the  Salem  District.  The  comment  period 
will  be  open  until  November  1, 199L 
Comments  received  or  postmarked  after 
the  close  of  the  comment  period  may  not 
be  considered  in  finalizing  these 
camping  stay  limitations. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Terry  Eccles,  Outdoor  Recreation 
Planner,  Bureau  of  Land  Management, 
Salem  District  Office,  Salem.  Oregon 
97306.  (telephone:  503-375-5677). 

SUPPLEMENTARY  INFORMATION:  This 

restriction  order  is  necessary  to: 

(1)  Preclude  any  individual  or  group 
from  camping  for  an  excessively  long 
period,  thereby  denying  others 
recreation  opportunities; 

(2)  Prevent  or  reduce  the  incidence  of 
unauthorized,  long-term  occupancy  of 
areas  from  occurring  under  the  guise  of 
recreational  use; 

(3)  Prevent  unacceptable  sanitary  and 
solid  waste  disposal  conditions;  and 
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(4)  Preserve  and  protect  the  natural 
cultural,  and  scenic  resource  values  of 
areas  that  are  typically  being  used  for 
camping  purposes. 

Authonty  for  implementing  this 
restriction  order  is  contained  in  the 
Code  of  Federal  Regulations,  title  43, 
chapter  II  part  8360.  subparts  8364  and 
8365.  Any  person  failing  to  comply  with 
the  overnight  camping  restrictions 
described  in  this  notice  may  be  subject 
to  a  fme  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months 
as  specified  in  the  Code  of  Federal 
regulations,  title  43.  chapter  II,  part  6360. 
8360J0-7. 

This  restriction  order  is  effective 
November  15. 1991,  and  shall  remain  in 
effect  unless  revised,  revoked,  or 
anvended. 


VaaW. 

District  h4aitager. 

[FR  Doc.  91-23284  Filed  9-2B-S1:  8:45  am] 
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[AZ-*3e-*1-4214-10;  AZA-2C1M] 

Proposed  Withdrawal  and  Opportunity 
for  PuMic  Meeting;  Arizona 


UMi 


;  Bureau  of  Land  Management. 
Interior. 
action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed  an 
application  to  temporarily  withdraw 
approximately  94.651  acres  of  National 
Forest  System  lands  pending  final 
consideration  of  the  area  as  a  National 
Recreation  Area.  The  purpose  of  the 
withdrawal  is  to  protect  the  outstanding 
biodiversity  found  in  the  areas  later 
described  These  mountain  ranges  ("sliy 
islands**)  represent  the  best  examples  of 
unique  biodiversity  that  can  be  found 
only  within  the  National  Forest  System, 
and  only  within  the  Coronado  National 
Forest.  The  withdrawal  will  be  fiom 
location  and  entry  under  the  mining 
laws  only,  subject  to  valid  existing 
rights.  This  notice  closes  the  lands  for 
up  to  2  years  from  location  and  entry 
under  the  United  States  mining  laws 
only;  the  lands  will  remain  open  to  all 
other  uses  apphcable  to  National  Forest 
System  lands,  including  the  mineral 
leasing  laws.  The  application  was  filed 
in  compliance  with  43  CFR  2310.1-2(b). 
DATES:  Conmients  and  requests  for  a 
public  meeting  should  be  received  on  or 
before  December  26, 1991. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  Director.  BLM,  3707  N.  7th  Street 
or  P.O.  Box  16563.  Phoenix.  Arizona 
85011. 


FOR  RJRTNCR  MFOHMATIOM  CONTACT 
John  Mezes,  MJ4  Arizona  State  Office 
(602)  640-5509. 
SUPPLeMCNTARY  INPOMiATION:  On 

August  21. 1991.  the  U.S.  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights.  These  lands  are 
grouped  in  three  areas  located  in  the 
Catalina,  Pinaleno,  and  Chiricahua 
Mountains: 

Gila  and  Salt  River  Meridian.  Coronado 
National  Forest,  Catalina  Mountains 

T.  11  S..  R.  14  E., 
Sec.  25,  all  except  that  within  the  Pusch 
Ridge  Wiklemefls  Area  (WA). 
T.  11  S,  R.  15  Em 
Sec.  25,  portion  thereof; 
Sec.  20,  through  35.  ail  except  that  within 

the  Pusch  Ridge  WA; 
Sec  38,  portion  thereof. 
T.  11  S.,  R.  16  E.. 
Sec.  28  and  28,  all; 
Sec.  30.  portion  thereof; 
Sec  31,  portion  thereof; 
Sec.  32  and  33.  alt. 
T.  12  S..  R.  16  E.. 
Sec.  3  through  5.  all: 
Sec.  6  through  9.  all  outside  the  Pusch 

Ridge  WA 
Sec  10  and  11,  all; 
Sec  14.  all; 
Sec  15  and  16,  all  outside  the  Pusch  Ridge 

WA; 
Sec  21  and  22,  all  outside  the  Pusch  Ridge 

WA 
Sec  23.  all: 
Sec.  26.  all: 
Sec.  28  and  29.  all  outside  the  Pusch  Ridge 

WA 
Sec  32.  all  outside  the  I^sch  Ridge  WA; 
Sec  33  through  25.  all. 
T.  13  S..  R.  16  E.. 
Sec.  2,  all; 
Sec.  3  through  5,  all  outside  the  Pusch 

Ridge  WA: 
Sec  7  through  9.  all  outside  the  Pusch 

Ridge  WA. 
Total  area  in  the  Catalina  Mountains  unit 
approximates  22,141  acres,  more  or  less. 

Pinaleno  Mauntains 

T.  8  S..  R.  23  E.. 

Sec.  22  through  27,  all  outside  the 
Wilderness  Study  Area  (WSA); 

Sec  35  and  36.  all  outside  the  WSA 
T.  8  Sm  R.  24  Em 

Sec  19  through  21.  all  outside  the  WSA; 

Sec  26  through  28,  all  outside  the  WSA; 

Sec  29  and  3a  all: 

Sec  31  and  32.  all  outside  the  WSA: 

Sec  33  and  34,  all; 

Sec.  35,  all  outside  the  WSA. 
T.8S..R.ZSEm 

Sec.  27  and  28.  all  outside  the  WSA 

Sec  33,  ail  outside  the  WSA: 

90C*  94*  Mil 

Sec  35.  W^ 
T.  9  Sm  R.  24  Em 
SecZBllsutsidetfaeWSA;    ' 


Sec  3,  all: 

Sec.  4,  all  outside  the  WSA 

Sec  a  all  ouUide  the  WSA; 

Sec  10  and  11.  all: 

Sec  12.  all  outside  the  WSA; 

Sec  13.  all; 

Sec.  14  and  15,  all  outside  the  WSA 

Sec.  23  through  25.  all  outside  the  WSA. 
T.  9  S..  R.  2S  E., 

Sec  1  through  3,  all: 

Sec.  4  through  7,  all  outside  the  WSA 

Sec  8  and  9.  all; 

Sec.  10  and  It  all  ouUide  the  WSA 

Sec  12  and  13.  all; 

Sec  14.  all  ouUide  the  WSA 

Sec.  16  and  17.  all  ouUide  the  WSA 

Sec.  18  and  19,  all: 

Sec.  20,  all  outside  the  WSA; 

Sec.  29  and  30.  all  outside  the  WSA. 

Total  area  in  the  Pinaleno  Mountains  unit 
approximates  23,700  acres,  more  or  less. 

Chirkahua  Mountains 

T.  16  Sm  R.  29.5  Em 

Sec  1.  aU 

Sec  12.  portion  thereof. 
T.  16  S..  R.  30  Em 

Sec  5  and  6.  all; 

Sec  7.  an  except  land  in  MS  1992A  and  MS 

Sec.  8  and  9,  all; 

Sec  16  and  17,  all  except  land  in  MS  3099: 

Sec.  20,  all; 

Sec  21,  all  except  land  in  MS  2591: 

Sec.  28  and  20,  all  except  land  in  MS  2591 

and  MS  4541: 
Sec  32.  all  land  within  Forest  boundary: 
Sec.  33,  portions  thereof. 
T.  17  S..  R.  29  E.. 
Sec  1.  portions  thereof; 
Sec  10.  S\4; 

Sec.  11  and  12,  portions  thereof; 
Sec  13,  all: 
Sec.  14  and  IS.  all  outside  the  Chiricahua 

(WAh 
Sec  16.  E%: 
Sec.  23  and  24,  all  outside  the  Chiricahua 

WA. 
T.  17  S..  R.  29.5  Em 
Sec  t  all  except  diat  within  HES  277; 
Sec  12,  all  except  that  within  (ffiS  277; 
Sec  13,  all; 
Sec  24  and  25,  all  outside  the  Chiricahua 

WA 
T.  17  &,  R.  30  Em 
Sec  4,  all; 

Sec  5,  all  except  that  within  HES  279; 
Sec  6,  SV4.  except  that  within  HES  277; 
Sec  7,  all  except  that  within  HES  277  &  278. 
Sec.  8  and  9,  all; 
Sec  15.  all  except  that  within  MS  2229  & 

MS  2230; 
Sec.  16  through  23.  all; 
Sec.  24,  WV4: 
Sec  25,  all  within  the  National  Forest 

boundary: 
Sec.  26  through  30,  all; 
Sec  31  and  32,  all  outside  the  Chiricahua 

WA: 
Sec.  33  through  36,  all. 
T.  17  S.,  R.  31.  E.. 
Sec  19,  aU  tvitiiin  National  Forest 

boundary; 
Sec.  20,  all: 
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Sec.  21,  all  within  National  Forest 

boundary  except  that  within  MS  d8S; 
Sec.  27,  portions  thereof; 
Sec.  28  through  33,  all; 
Sec.  34  and  35,  portions  thereof; 
Sec.  3d,  all  outside  the  Chiricahua  WA. 
T.  18  S.,  R.  30  E.. 
Sec.  1  and  2.  all; 
Sec.  3  through  5,  all  outside  the  Chiricahua 

WA; 
Sec.  9,  all  outside  the  Chiricahua  WA; 
Sec.  11  and  12.  all; 
Sec.  13  and  14,  all  outside  the  Chiricahua 

WA. 
T.  18  S.,  R.  31  E., 
Sec.  3,  all  outside  the  Chiricahua  WA; 
Sec.  4  through  6,  all; 
Sec.  7,  all  except  that  portion  within  HES 

45; 
Sec.  8,  all  except  that  portion  within  HES 

45ftHES288; 
Sec.  9,  all  except  that  portion  within  HES 

268; 
Sec  la  all  outside  the  Chiricahua  WA; 
Sec.  16  through  18,  all  outside  the 

Chiricahua  WA. 
Total  area  in  the  Chiricahua  Mountains 
unit  approximates  44,810  acres,  more  or  less. 

Total  area  described  in  the  three  units 
contain  94,651  acres  located  in  Pima, 
Graham,  and  Cochise  Counties,  Arizona. 
(A  more  precise  description  of  the  land 
identified  in  this  notice  can  be  found  on 
maps  on  file  in  the  Forest  Supervisor's 
Office,  Coronado  National  Forest,  300 
W.  Congress,  Tucson,  Arizona  85701.) 

Notice  is  hereby  given  that  43  CFR 
2310.3-l(2](v]  requires  that  at  least  one 
public  meeting  be  held  in  connection 
with  all  proposed  withdrawals  of  over 
5,000  acres.  The  Forest  Service  has  not 
scheduled  any  public  meeting(8)  in 
connection  with  the  subject  proposal. 
All  interested  persons  who  desire 
information  regarding  a  public  meeting 
on  the  subject  for  the  purpose  of  being 
heard  must  submit  a  written  request  to 
the  undersigned  officer  within  90  days 
from  the  date  of  publication  of  this 
notice.  A  notice  giving  the  time  and 
place  of  any  public  meeting  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  wn-iting  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 


date.  Uses  which  will  be  permitted 
during  this  segregative  period  are  all 
those  applicable  to  U.S.  Forest  Service 
administered  lands  except  those  under 
the  mining  laws. 

The  temporary  segregation  of  the 
lands  in  connection  wiQi  this 
withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands. 

Phillip  D.  Moraland, 

Acting  Deputy  State  Director,  Lands  and 
Renewable  Resources. 
[FR  Doc.  91-23289  Filed  9-26-81;  8:45  am] 
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(Q-910-Q1-0402-4214-10:  NMNM  t2359] 

PropoMd  Withdrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico 

aocncy:  Bureau  of  Land  Management, 

Interior. 

ACTKNi:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
761.06  acres  of  public  land  and  280.00 
acres  of  Federal  reserved  mineral 
interests  underlying  private  surface 
estate  in  Eddy  County,  to  protect  highly 
significant  springs  and  their  associated 
resources.  This  notice  closes  the  land  for 
up  to  2  years  from  surface  entry  and 
mining.  The  land  will  remain  open  to 
mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  26, 1991. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Director,  BLM,  P.O.  Box 
1449,  Santa  Fe,  New  Mexico  87504-1449. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  F.  Hougland,  BLM,  New 
Mexico  State  Office,  505-988-6071. 
SUPPLEMENTARY  INFORMATION:  On 

September  10, 1991,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
land  and  Federal  reserved  mineral 
interests  underlying  private  surface 
estate  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

New  Mexico  Principal  Meridian 

Bogle  Flat  Spring 

T  22  S    R  23  E. 
sec.  26.  SEV4s'wV4SWV4SWy4  and  SWV4 

SEV4Swy4Swy4; 

sec.  35.  NEV4NWV4NWy4NWV4  and  NWy4 
NEV4NWy4NWy4. 

Preservation  Spring 

T.  25  S.,  R.  28  £.. 


sec.  29.  SEy4SEy4NEy4SWV<i,  NEy4NEy4 

SEy4Swy4,  s^swy4Nwy4SEy4,  swy4 
SEy4Nwy4SEyi,  NV4Nwy4Swy4SEy4, 
NEy4Swy4SEV4,  NEy4SEy4Swy«SEy4, 
Nwy4Nwy4SEy4SEy4.  sv4Nwy4SEy4 
SEy4.  Nv^swy4SEy4SEy4,  SEy4Swy4 

SEy4SEy4,  and  SEy4SEV^SEy4. 
Cottonwood  Springs 

T.  25  S.,  R.  25  E., 

sec.  35,  SHNE^SEy4SEy4  and  NViSEV4 

SEy4SEy4. 

T.  25  S.,  R.  26  E., 
sec.  31,  lot  4,  SEy4NE^SW%,  EV^NE^ 

NEy4Swy4,  SEy4Swy4,  NV4SEy4.  ww 
NWy4SWy4SEyi,  and  Nwwswy,sw^ 
SEV^. 

Owl  Spring 

T.  26  S..  R.  26  E., 

sec  33.  SV4NEy4NE%; 

sec  34,  lot  4,  and  SWMNWV^NWK. 

Ben  Slaughter  Spring 

T.  26  S..  R.  26  E., 
sec.  18,  lots  1  and  2,  NV^NEK,  NV^SWV^ 
NEV;,  SEy4SW^NEy4.  SEy4NEV4,  NEVt 
NWy4,  and  NV^SEy4NWy4. 

Blue  Spring 

T.  24  S.,  R.  26  E., 
sec  28,  SWy4  and  NV^SE%  (Federal 

mineral  interests  only); 
sec  33.  NWViNWVi  (Federal  mineral 

interests  only),  and  S^NVi  (public  land) 
The  areas  described  aggregate 
approximately  1.041.06  acres  in  Eddy  County 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  highly 
significant  springs  and  their  associated 
resources. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  cormection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal,  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
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application  is  denied,  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  leases.  licenses,  permits,  cooperative 
agreements,  or  nonsurface-disturlung 
discretionary  land  use  authorizations  of 
a  temporary  nature,  but  only  with  the 
approval  of  an  authorized  officer  of  the 
Bureau  of  Land  Management. 

Dated:  September  18, 1991. 
Lairy  L.  Woodnd. 
State  Director. 
[PR  Doc.  91-23275  Filed  »-2fr-91;  8:45  am] 

BILUNQ  CODE  4310-F».«i 


National  Park  Servioe 

Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7  p.m.,  on  Wednesday,  November  13, 
1991.  at  the  Dick  White  Memorial 
Community  Center  in  Mel  Ott  Park, 
Belle  Chasse  Highway.  Gretna. 
Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  section  907  of  Public  Law  05-625  (16 
U.S.C.  23Qf).  as  amended,  to  advise  the 
Secretary  of  the  Interior  in  the  selection 
of  sites  for  inclusion  in  Jean  Lafitte 
National  Historic  Park  and  Preserve, 
and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretive  program  of  the  natural, 
historic  and  cultiiral  resources  of  the 
Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 

-Superintendent'g  Report  on  all  Units. 
-Update  on  Atchafalaya  and  jazz  Studies. 
-Status  of  EnviroDoiental  Education  Center 

and  Construction  Projects. 
-Old  Business. 
-New  Business. 

The  meeting  will  be  open  to  the 
public  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  )ean  Latitte  National 
Historical  Park  and  Preserve. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Robert  Belous,  Superintendent  )ean 
Lafitte  National  Historical  Park  and 
Preserve,  U.S.  Customs  House.  423 
Canal  Street  room  210,  New  Orleans, 


Louisiana  70130-2341.  Telephone  504/ 
589-3682. 

Minutes  of  the  meeting  will  be 
BTaiiable  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Jean  LaJRtte  National  Historical  Park  and 
Preserve. 

Dated:  September  18, 1991. 
RicfaanlW,  Marks. 

Acting  Regional  Director,  South  west  Region. 
[FR  Doc.  91-23256  Filed  9-26-91;  8:45  am] 
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Golden  Gate  National  Recreation  Area 
and  Point  R«y««  National  Seashore 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  Advisory 
Commission  will  be  held  at  7:30  p.nL 
(PDT)  on  Thursday,  October  10. 1991.  at 
Building  210.  Fort  Mason.  San  Francisco, 
California.  The  Advisory  Commission 
was  established  by  PubLc  Law  92-569  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  die 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on  problems 
pertinent  to  the  National  Park  Service 
systems  in  Marin.  San  Francisco  and 
San  Mateo  Counties. 

Members  of  the  Commission  are  as 
follows: 

Mr.  Richard  Bartke,  Chairman 

Mr.  Amy  Meyer,  Vice  Chair 

Mr.  Ernest  Ayala 

Dr.  Howard  Cogswell 

Brig.  Gen.  )ohn  Crowley.  USA  (ret) 

Mr.  Margot  Patterson  Doss 

Mr.  Neil  D.  Eisenberg 

Mr.  Jerry  Friedman 

Mr.  Steve  Jeong 

Ms.  Daphne  Greene 

Mr.  Gimmy  Park  Li 

Mr.  Gary  Pinkston 

Mr.  Merritt  Robinson 

Mr.  R.R  Sciaroni 

Mr.  John  J.  Spring 

Dr.  Edgar  Waybum 

Mr.  Joseph  Williams. 

The  main  agenda  item  at  this  public 
meeting  will  be  public  response  to  the 
Enviromental  Assessment  of  the 
proposed  clubhouse  structure  at  the 
Julius  Kahn  Playground  at  the  Presidio 
of  San  Francisco.  The  Julius  Kahn 
Playground,  located  one  block  nordi  of 
Jackson  Street  between  Spruce  and 
Locust  Streets  in  the  Presidio,  is  a  7.294 
acre  playgromid  operated  by  permit 
with  the  U.S.  Army  at  the  Presidio  of 
San  Francisco  by  the  San  Francisco 
Recreation  and  Park  Department. 


The  existing  488.5  square  foot 
recreation  building  is  an  outdated  wood 
frame  structure  which  is  too  small  and 
indadequate  to  serve  the  needs  of 
present  day  users.  This  project  will 
provide  a  new  facility  to  support 
recreational  activities  at  the  playground 
and  offer  expanded  opportunities  for 
indoor  activities  for  soiall  groups  of 
youths  and  seniors.  The  entire  facility 
would  be  accessible  to  disabled 
persons. 

Under  Public  Law  95-625,  Section 
317(b)  for  the  Golden  Gale  National 
Recreation  Area,  a  public  hearing  is 
required  for  this  project.  The  legislation 
prohibits  new  construction  in  the 
Presidio  unless  the  increase  in  square 
footage  is  offset  by  a  demolition  of  an 
equal  amount  of  building  area  that  has 
been  declared  surplus.  Building  #305.  a 
golf  course  maintenance  structure, 
demolished  in  1983.  has  been  identified 
as  an  acceptable  offset  for  the  proposed 
new  construction. 

Also  on  the  agenda  at  this  meeting 
will  be  a  briefing  on  the  provisions  of 
the  National  Historic  Preservation  Act 
of  1966  and  the  National  Historic 
Landmark  designation  process. 

The  meeting  will  contain  a 
Superintendents's  Report 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full  advisory 
Commission.  A  transcript  will  be 
available  after  October  25, 1991.  For 
copies  of  the  minutes  contact  the  Office 
of  the  Staff  Assistant  Golden  Gate 
National  Recreational  Area,  Building 
201.  Fort  Mason.  San  Francisco, 
California  94123. 

Dated:  September  16, 1991. 
Lewis  All>ert 

Acting  Regional  Director,  Western  Uegjon. 
[FR  Doc.  91-23258  Filed  9-26-81;  BAS  am] 
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National  Register  of  Historic  Placer, 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  14, 1981.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington.  DC 


20013-7127.  Written  conunents  should 
be  submitted  by  October  15, 1991. 
Carol  D-SbuD. 
Chief  of  Registration,  National  Register. 

CALIFORNIA 

El  Dorado  County 

Crawford  Ditch.  Address  Restricted,  Pleasant 
Valley  vicinity,  91001522 

Humboldt  County 

Eureka  Historic  District,  Roughly,  First, 
Second  and  Third  Sts..  between  C  and  N 
Sts..  Eur«ka.  91001523 

Orange  County 

SL  John  s  Lutheran  Church.  185  &  Center  St, 
Orange,  91001520 

COLORADO 

Clear  Creek  County 

Evans,  Anne,  Mountain  Home.  Address 
Restricted,  Evergreen  vicinity,  91001530 

Denver  County 

Denver  Municipal  Auditorium,  1323  Champa 
St.,  Denver,  91001531 

Weld  County 

Bali.  Elmer  and  Etta,  Ranch  (Historic  Farms 
and  Ranches  of  Weld  County,  MPS),  Weld 
Co.  Rd.  69  W  of  Bhggsdale,  Briggsdale 
vicinity,  91001533 

Brush,  fared  L,  Bam,  24308  Weld  Co.  Rd.  17. 
Johnstown  vicinity,  91001532 

DISTRICT  OF  COLUMBL\ 

District  of  Columbia  State  Equivalent 

Langston  Golf  Course  Historic  District, 
Roughly,  Anacostia  Park  N  of  Denning  Rd., 
Washington.  91001525 

Rock  Creek  Park  Historic  District,  Roughly, 
Rock  Creek  Park  from  Klingle  Rd.  to 
Montgomery  County  line,  Washington, 
91001524 

KOSSISSIPPI 

Adams  County 

Mazique  Archaeological  Site,  Address 
Restricted.  Natchez  vicinity,  91001529 

NEW  YORK 

Nassau  County 

Roslyn  Cemetery,  Northern  Blvd.  W  of  jet 

with  Glen  Cove  Rd.,  Roslyn  vicinity, 

91001534 

TEXAS       !| 
HaU  County 

Hotel  Turkey,  Jet  of  3rd  and  Alexander  Sts., 
Turkey,  91001521 

Mason  County 

Mason  Historic  District  (Boundary  Increase). 

Roughly,  Post  Hill  Rd.  from  College  Ave.  to 

Spruce  St.,  Mason,  91001526 
[FR  Doc  91-23257  Filed  9-26-01:  8:45  am] 
BiujNa  coot  4»ia-n-ii 


INTERNATIONAL  TRADE 
COMMISSION 

[lnvMtigatk>n  337-TA-325] 

Certain  Static  Random  Access 
Memories  and  Integrated  Circuit 
Devices  Containing  Same  Processes 
for  Making  Same  Components 
Thereof,  Initial  Determination 
Terminating  Respondent  on  the  Basis 
of  Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Seiko  Epson  Corporation,  S-MOS 
Systems,  Inc..  and  Epson  America,  Inc. 

SUPPlfMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  Hie  initial 
determination  in  this  matter  was  served 
upon  parties  on  September  10, 1991. 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  dociunents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.]  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E. 
Sti^et,  SW..  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Conmiission.  500  E 
Street  SW..  Washington.  DC  20438.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Conmiission  and  must  iiiclude  a  full 
statement  of  the  reasons  why 


confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  September  23, 1991. 

By  order  of  the  Commission: 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  91-23330  Filed  9-26-«l:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[SectkNi  Sa  Application  Na  33] 

Central  States  Motor  Freight  Bureau, 

Inc.— Agreement 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  decision  and 
opporttmity  for  comment. 

summary:  Central  States  Motor  Freight 
Bureau,  Inc.  (Central),  has  filed  a 
petition  seeking  approval  of  a  minor 
amendment  to  its  ratemaking  agreement 
approved  under  49  U.S.C.  10706(b).  The 
amendment  would  modify  Artide  VI, 
section  1  of  Central's  Articles  of 
Incorporation  and  Article  VL  sections  2 
and  4  of  Central's  bylaws  to:  (1)  Reduce 
the  minimum  required  number  of 
members  on  the  Board  of  Trustees  from 
10  to  9;  (2)  reduce  (a)  the  actual  number 
of  members  authorized  to  be  on  the 
board  of  Trustees  from  15  to  9.  and  (b) 
the  number  of  members  annually  voted 
onto  the  Board  of  Trustees  from  5  to  3: 
and  (3)  make  corresponding  changes  to 
the  process  for  nomination  and  election 
of  trustees.  The  Commission  has  issued 
a  decision  proposing  to  approve  the 
amendment 

Copies  of  Central's  approved 
agreement  and  the  amendment  are 
available  for  public  inspection  and 
copying  at  the  Public  Docket  Room 
(room  1227)  of  the  Conunission  in 
Washington.  DC  and  from  Central's 
representative:  Ronald  C  Nesmith.  8120 
South  Madison  Street  Burr  Ridge,  IL 
60521. 

DATES:  Comments  from  interested 
persons  are  due  October  28, 1991. 
Replies  are  due  15  days  thereafter.  If  no 
timely  filed  adverse  comments  are 
received,  the  sought  relief  will 
automatically  become  effective  at  the 
close  of  the  comment  period.  If  adverse 
comments  are  filed,  the  comments  and 
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any  reply  will  be  considered,  and  the 
Commission  will  issue  a  final  decision. 
addresses:  An  original  and  10  copies  of 
comments  referring  to  section  5a 
Application  No.  33  should  be  sent  to: 
Office  of  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423.  A 
copy  of  any  comments  filed  with  the 
Commission  must  also  be  served  on 
applicant's  representative. 
FOfl  FURTHER  INFORMATIOM  CONTACT: 

Richard  Felder,  (202)  275-7691.  [TDD  for 
hearing  impaired:  (202)  275-1721] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pickup  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Building,  Washington,  DC 
20423.  Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.]. 

Authority:  49  U.S.C.  10321  and  10706  and  5 
U.S.C.  553. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett.  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
[FR  Doc  91-23344  Filed  9-28-91;  8.45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  tt>e  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  September  10. 1991.  a 
proposed  Partial  Consent  Decree  in 
United  States  v.  ABB  Power 
Distribution,  Inc..  et  al..  Civil  Action  No. 
90-597-CIV-ORL-18  was  lodged  with 
the  United  States  District  Court  for  the 
Middle  District  of  Florida. 

The  Complaint,  brought  pursuant  to 
sections  106  and  107  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA").  42  U.S.C.  9606  and  9607, 
seeks  injunctive  relief  to  abate  an 
imminent  and  substantial  endangerment 
to  the  public  health  or  welfare  or 
environment  and  recovery  of  response 
costs  incurred  or  to  be  incurred  by  the 
United  States  in  connection  with  the 
City  Industries  Superfund  Site  in  Winter 
Park,  Orange  County.  Florida. 


The  City  Industries  Depot  ("The  Site") 
is  located  at  3920  Forsyth  Road.  Winter 
Park.  Florida.  The  Site  is  situated  in  a 
light  industrial  area  in  the  eastern 
section  of  Orange  County,  Florida, 
approximately  1.2  miles  east  of  Winter 
Park  and  2.2  miles  northeast  of  Orlando. 
Prior  to  1971.  the  facility  was  owned  and 
operated  by  Charles  Blackburn  as  a  bulk 
depot  for  home  fuel  oil.  Arthur  Greer 
purchased  the  facility,  but  not  the 
property,  in  1917  and  continued  to 
operate  it  as  an  oil  depot  through  1977. 
Beginning  in  1977  through  1983.  the 
facility  received  handled,  stored, 
reclaimed  and  disposed  of  waste 
chemicals  at  the  Site.  The  wastes 
handled  at  the  Site  included,  but  were 
not  limited  to,  chlorinated  and 
nonchlorinated  organic  solvents,  paint 
and  varnish  wastes,  acid/alkaline 
plating  waste,  and  waste  ink. 

Due  to  inadequate  operating  practices 
and  intentional  disposal  of  hazardous 
wastes,  soil  and  groundwater  at  the  Site 
became  contaminated  with  harzardous 
substances.  Both  the  EPA  and  the 
Florida  Department  of  Environmental 
Regulation  ("FDER")  found  City 
Industries  ("CI")  to  be  in  violation  of 
state  laws  as  well  as  the  Resource 
Conservation  and  Recovery  Act 
("RCRA")  from  1981  through  1983.  In 
July  1983.  the  business  closed. 

One  hundred  fifty  two  (152)  of  two 
hundred  (200)  Potential  Responsible 
Parties  ("PRPs")  have  agreed  to  the 
proposed  Consent  Decree  which  calls 
for  a  one  hundred  percent  (100%) 
funding  of  the  Remedial  Design  and 
Remedial  Acdon  ("RD/RA")  including 
Operation  and  Maintenance  ("O&M") 
components  of  the  RD/RA. 

EPA  has  estimated  that  the  cost  for 
implementation  of  the  remedial  action 
phase  of  the  cleanup  will  be  five  million 
seven  hundred  thousand  dollars 
($5,700,000).  The  Decree  provides  that,  at 
the  completion  of  the  Remedial  Design 
phase  of  the  project.  EPA  will  present 
the  SetUors  with  a  revised  cost  estimate 
for  completion  of  the  Remedial  Action 
and  performance  of  the  operation  and 
maintenance.  If  EPA's  revised  estimate 
exceeds  $7  million  dollars  ($7,000,000). 
the  SetUors  have  reserved  the  right  to 
withdraw  from  the  responsibility  of 
funding  the  Remedial  Action  under  the 
Consent  Decree.  However,  should  the 
Settlors  elect  not  to  fund  the  Remedial 
Action,  the  United  States  has  reserved 
its  rights  to  prosecute  the  PRPs  for  all 
remaining  costs  connected  with  the 
remedy  at  the  site.  The  PRPs  exercise  of 
this  option  will  not  affect  any  other 
parts  of  the  Consent  Decree,  including 
the  PRPs  responsibility  for  all  past 
Response  Costs,  and  all  Future 
Response  Costs  incurred. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611. 
Washington.  DC  20530.  Comments 
should  refer  to  United  States  v.  City 
Industries.  Inc.,  et  al,  D.O.J.  Ref.  90-11- 
3-179. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Middle  District  of 
Florida.  210  Federal  Building.  80  North 
Hughey  Avenue,  Orlando.  Florida  32201 
and  at  the  Environmental  Enforcement 
Section  Document  Center  601 
Pennsylvania  Ave.  Building.  NW.. 
Washington.  DC  20004.  (202-347-2072). 
Environment  and  Natural  Resources 
Division  of  the  Department  of  Justice.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Avenue,  NW.,  Box  1097, 
Washington.  DC  20004.  Environment 
and  Natural  Resources  Division  of  the 
Department  of  Justice.  In  requesting  a 
copy  by  mail,  please  enclose  a  check  in 
the  amount  of  $77.50  (25  cents  per  page 
reproduction  cost)  payable  to  the 
'Treasurer  of  the  United  States". 
Bairy  M.  Haitman, 

Acting  Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(FR  Doc.  91-23290  Filed  9-26-01;  8:45  amj 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  12, 1991,  a 
proposed  Partial  Consent  Decree  in 
United  States  v.  Cabot  Corporation. 
Civil  Action  No.  GCA  91-10130-MMP 
was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Florida.  The  Complaint,  brought 
pursuant  to  sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9606  and  9607. 
seeks  injunctive  relief  to  abate  an 
imminent  and  substantial  endangerment 
to  the  public  health  or  welfare  or  the 
environment,  and  recovery  of  response 
costs  incurred  or  to  be  incurred  by  the 
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Doited  States  in  connection  with  the 
Cabot  Caibon/Koppers  Superfund  Site 
in  Gainsville,  Alachua  County,  Florida 
(the  "Site").  The  Site  consists  of  the 
eastern  portion,  the  "Cabot"  property, 
and  the  western  portion,  the  "Koppers" 
Co.  property  (the  remediation  of  which 
is  being  performed  by  another  party 
subject  to  EPA  Unilateral 
Administrative  Order  91-14-C). 

From  the  early  1900s  until  1966,  the 
Cabot  property  was  operated  as  a  pine 
tar  production  facility,  which 
contaminated  the  soil  and  groundwater, 
as  confirmed  by  studies  performed  in 
the  early  1980's  by  EPA.  As  a  result  of 
the  pine  tar  production  process,  the 
Cabot  property  is  contaminated  with 
phenols,  a  hazardous  substance  under 
CERCLA.  Cabot  sold  its  property  in  1966 
to  a  real  estate  developer  and  the 
property  was  subsequently  developed 
into  a  shopping  mall. 

In  1985,  the  State  commenced 
"Operation  Jumpstart"  (and  continues  to 
do  so]  to  collect  groundwater  that 
seeped  from  the  site  and  connecting 
ditches,  and  pump  it  to  the  Gainesville 
municipal  sewer  authority  for  treatment 
and  discharge.  Based  upon  further 
testing  by  EPA,  the  agency  issued  a 
Record  of  Decision  ("ROD")  for  the 
Cabot  Carbon/Koppers  Superfund  Site 
which  called  for  the  following  remedial 
efforts:  soil  washing  and  bioremediation 
of  contaminated  soil  at  the  Koppers 
property  (which  is  being  performed  by 
Koppers  Co.  under  the  Unilateral 
Administrative  Order  mentioned  above); 
groundwater  extraction  and  disposal  to 
the  Gainesville  Regional  Utility  Sewer 
System  of  contaminated  groundwater  in 
the  shallow  aquifer  lining  of  a  ditch 
adjacent  to  the  site  to  prevent  migration 
of  groundwater  to  the  ditch;  and 
incidental  sampling  and  monitoring 
activities.  The  estimated  cost  associated 
with  this  work  is  $1.8  million. 

Under  the  proposed  Consent  Decree, 
Cabot  will  finance  and  perform  those 
portions  of  the  remedial  action  set  forth 
in  the  ROD  that  apply  to  the  Cabot 
property.  Specifically,  as  of  the  date  of 
lodging  of  the  Decree,  Cabot  will  take 
over  the  operation  of  Operation 
Jumpstart  from  the  State  and  replace  it 
with  a  system  to  extract  water  from  the 
shallow  groundwater  aquifer  and 
dispose  of  it  in  the  municipal  sewer 
system.  If  the  new  method  is  not  as 
efficient,  the  Decree  provides  that  Cabot 
wrill  continue  with  Operation  Jumpstart. 

Cabot  has  also  agreed  to  reimburse 
the  Hazardous  Substances  Superfund  in 
the  amount  of  $416,606.43  for  past  costs 
incurred  at  the  Site  (38%  of  tiie  total  past 
cost,  $1,089,694).  EPA  will  seek  recovery 
of  the  balance  of  the  past  costs  from 
other  non-settling  parties. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  P.O. 
Box  7611.  Washington,  DC  20530. 
Comments  should  refer  to  United  States 
v.  Cabot  Corporation,  D.O.J.  Ref.  90-11- 
2-622. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Florida,  227  North  Bronough  Street, 
room  4014,  Tallahassee,  Florida  31301, 
and  at  the  Environmental  Enforcement 
Section  Document  Center  601 
Pennsylvania  Ave  Building.  NW. 
Washington,  DC  20004.  (202-347-2072). 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  P.O.  Box  1097. 
Environment  and  Natural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy  by  mail,  please 
enclose  a  check  in  the  amount  of  $51.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  'Treasurer  of  the  United 
States'*. 

Bairy  M.  Hartman. 

A  cting  Assistant  A  ttomey  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  91-23291  Filed  9-28-91;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  18, 1991.  a 
proposed  Consent  Decree  in  United 
States  versus  Col  Neva  Lodge,  Inc.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Nevada. 

The  proposed  Consent  Decree 
resolves  the  United  States'  claims 
against  Cal  Neva  Lodge  under  section 
112(b)  of  the  Clean  Air  Act.  42  U.S.C. 
7412(b),  as  alleged  in  a  complaint  filed 
on  August  22. 1989.  The  Complaint 
alleged  Cal  Neva's  violations  of  three 
different  regulatory  provisions  of  the 
National  Emission  Standard  for 
Hazardous  Air  PollutanU  ("NESHAP") 
for  asbestos,  which  is  published  at  40 
CFR  part  61  subpart  M  (1990).  Under  the 
proposed  Consent  Decree  defendant  Cal 
Neva  will  pay  a  civil  penalty  to  the 
United  States  of  $50,000  and  agree  to 
comply  with  the  NESHAP  for  asbestos 
in  the  future. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
itom  the  date  of  this  publication. 


comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.& 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  United  States 
versus  Cal  Neva  Lodge,  DO)  Ref.  No. 
90-5-2-1415. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Nevada,  300  Booth  Sti^et,  Reno,  Nevada 
89509,  or  at  the  Office  of  the  Regional 
Counsel,  Environmental  Protection 
Agency,  75  Hawthorne  Street.  San 
Francisco,  CA.  94103.  The  proposed 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building  NW.,  Washington,  DC 
20004  (202-347-2072).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue.  NW.,  Box  1097,  Washington, 
DC  20004.  In  requesting  a  copy,  please 
enclosed  a  check  in  the  amount  of  $8.50 
(25  cents  per  page  reproduction  costs) 
payable  to  Consent  Decree  Library. 
John  C.  Cruden. 

Chief,  Environmental/Enforcement  Section, 
Environment  &  Natural  Resources  Division. 

[FR  Doc  91-23294  Filed  9-2fr-91:8:45aml 
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Lodging  of  Partiai  Consent  Decree 
Pursuant  to  tt>e  Comprehensive 
Environnwntai  Response, 
Compensation  and  Liat>ility  Act  in 
United  States  v.  William  K.  Martin,  et  al. 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  and  pursuant  to 
section  122(1)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liabihty  Act  ("CERCLA")  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1968, 42 
U.S.C.  9622(i),  notice  is  hereby  given 
that  on  September  19, 1991.  a  proposed 
Partial  Consent  Decree  in  United  States 
V.  William  K.  Martin,  et  al.  ("BMF/ 
Petro  Products"),  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Alabama. 

The  Complaint  in  this  case  seeks  cost 
recovery  pursuant  to  section  107  of 
CERCLA.  42  U.S.C.  9607.  The  Complaint 
was  filed  on  March  15, 1989,  against 
WUliam  K.  Martin  ("Martin"),  the  past 
owner  and  operator  of  the  site  in 
question,  and  several  generators  who 
arranged  for  transportation  of  waste 
solvents  and  other  materials  to  the 
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BMF/Petro  Products  reclamation  facility 
in  Athens,  Alabama.  The  generators 
named  as  defendants  include:  Whittaker 
Corporation;  GTE  Communication 
Systems  Corporation  ("GTE");  Murray 
Ohio  Manufacturing  Co.  ("Murray"); 
Reynolds  Metal  Co.  ("Reynolds"); 
Dunlop  tire  &  Rubber  Co.  ("Dunlop");  an 
Amana  Refrigeration  Co.  ("Amana"). 

The  site  involved  in  the  case  is  a  20 
acre  tract  of  land  containing  several 
chicken  houses  just  outside  of  Athens, 
Alabama.  The  site  was  used  by  Martin 
to  store  hazardous  materials  from  the 
Petro  Products  facility  beginning  in 
August  1979.  In  October  of  1983,  the 
Environmental  Protection  Agency 
("EPA")  conducted  an  immediate 
removal  of  hazardous  substances  at  the 
site.  The  Government  incurred  costs  of 
$323,745  in  connection  with  its  response 
actions  at  the  site. 

Under  the  proposed  Partial  Consent 
Decree,  defendant  William  K.  Martin 
has  agreed  to  pay  $30,000  to  the  United 
States  in  exchange  for  the  United  States' 
covenant  not  to  sue  Martin  for  recovery 
of  costs  incurred  in  connection  with 
EPA's  past  response  actions  at  the  site. 
Defendants  GTE,  Whittaker,  Murray, 
Reynolds,  Dunlop  and  Amana 
previously  resolved  this  lawsuit  with  the 
United  States  by  paying  $284,203 
pursuant  to  two  other  partial  consent 
decrees  entered  by  the  Court  on  June  26, 
1989,  and  December  1, 1989.  Defendant 
William  K.  Martin  was  not  a  party  to 
either  of  the  previous  partial  decrees. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Partial  Consent  Decree.  The  Department 
of  Justice  will  consider  any  comments  in 
determining  whether  or  not  to  consent  to 
the  proposed  settlement  and  may 
withdraw  its  consent  to  the  proposed 
settlement  if  such  comments  disclose 
facts  or  considerations  which  indicate 
that  the  proposed  Consent  Decree  is 
inappropriate,  improper  or  inadequate. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Willtam  K.  Martin, 
et  oL  DOJ  Ref.  No.  90-11-3-324. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Alabama,  200  Federal  Building,  1800 
5th  Ave.,  Birmingham,  Alabama  35203, 
or  the  Office  of  the  Regional  Counsel, 
Environmental  Protection  Agency,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365,  or  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building  NW., 


Washington,  DC  20004  (202-347-2072).  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Avenue,  NW.,  Box  1097, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclosed  a  check  in  the 
amount  of  $3.25  (25  cents  per  page 
reproduction  costs)  payable  to  Consent 
Decree  Library. 
Bany  M.  Hartman, 
Acting  Assistant  Attorney  General, 
Environment  &  Natural  Resources  Division. 
(FR  Doc.  91-23292  Filed  9-26-91:8:45aml 
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Lodging  of  Consent  Decree  Pursuant 
to  Comprehensive  Environmental 
Compensation  and  Liability  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  17, 1991,  a 
proposed  Consent  Decree  in  United 
States  v.  Petroleum  Products 
Corporation  et  al,  was  lodged  in  the 
United  States  District  Court  for  the 
Southern  District  of  Florida.  The 
Consent  Decree  requires  Settling 
Defendants  to  implement  the  selected 
remedial  action  set  forth  in  the  Interim 
Record  of  Decision  (ROD)  for  Operable 
Unit  One  for  the  Petroleum  Products 
Corporation  Site  and  requires  Settling 
Defendants  to  oversight  costs  incurred 
by  the  Environmental  Protection  Agency 
(EPA)  in  the  implementation  of  the  ROD. 
This  Consent  Decree  resolves  the  United 
States'  claims  for  injunctive  relief, 
pursuant  to  section  106  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  42  U.S.C.  9606,  with 
respect  to  the  Interim  ROD  for  Operable 
Unit  One,  and  the  United  States'  claim 
for  response  costs  incurred  in  the 
implementation  of  the  selected  remedy 
for  Interim  ROD  for  Operable  Unit  One 
pursuant  to  CERCLA  section  107,  42 
U.S.C.  9607. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  Petroleum  Products 
Corp.,  D.J.  Ref.  No.  90-11-3-585. 

"The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Southern  District  of  Florida,  155  South 
Miami  Ave..  Miami,  Florida.  33130 


(contact  Assistant  U.S.  Attorney  Robyn 
Hermann);  (2)  the  U.S.  Environmental 
Protection  Agency,  Region  4. 345 
Courtland  Street  NE..  Atlanta,  Georgia 
(contact  Assistant  Regional  Counsel 
Mary  C.  Johnson);  and  (3)  the 
Environmental  Enforcement  Section, 
Environment  &  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
room  1541, 10th  &  Pennsylvania  Avenue 
NW.,  Washington,  DC.  Copies  of  the 
proposed  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  NW.,  Box  1097,  Washington,  DC 
20004.  telephone  (202)  347-7829.  For  a 
copy  of  the  Consent  Decree  without 
attachments  please  enclose  a  check  in 
the  amount  of  $21.75  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library.  For  a  copy  of  the 
Consent  Decree  with  attachments 
(including  the  Interim  ROD  and  Scope  of 
Work)  please  enclose  a  check  in  the 
amount  of  $44.50  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library. 
Barry  M.  Hartman, 
Acting  Assistant  Attorney  General, 
Environment  &  Natural  Resources  Division. 
(FR  Doc.  91-23293  Filed  9-28-«l;  8:45  am] 
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Bureau  of  Prisons 

Intent  to  Prepare  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
Development  of  a  Federal  Transfer 
Center  at  the  Will  Rogers  World 
Airport  Located  in  Oklahoma  City,  OK 

agency:  U.S.  Department  of  Justice. 

action:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS). 

summary: 

Proposed  Action 

The  U.S.  Department  of  Justice, 
Federal  Bureau  of  Prisons  has 
determined  that  a  1,000  unit  Federal 
Transfer  Center  (FTC)  is  needed  to 
house  inmates  in  transit.  The  proposed 
FTC  will  be  leased  and  operated  by  the 
Bureau  of  Prisons  in  conjunction  with 
the  United  States  Marshals  Service  Air 
Operations  transportation  system.  The 
proposed  facility  will  be  constructed 
and  owned  by  the  Oklahoma  City 
Airport  Authority  and  will  house 
sentenced  inmates  in  transit  from  the 
courts  to  designated  federal  correctional 
facilities  or  will  house  those  inmates 
who  are  being  transferred  between 
federal  correctional  facilities. 
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The  proposed  site  is  a  20  acre  parcel 
of  land  located  at  the  southeast  comer 
of  MacArthur  Avenue  and  Southwest 
74th  Street,  directly  south  of  the  Federal 
Aviation  Administration's  Mike 
Monroney  Aeronautical  Center.  Other 
proposed  sites  are  in  close  proximity  to 
this  location. 

The  proposed  500,000  square  foot 
facility  will  be  self  sufficient  and  will 
include  a  health  unit,  laundry,  areas  for 
inmate  services,  library  and  an  outdoor 
recreation  area.  The  facility  will  house 
minimum,  low,  medium  and  high 
security  level  inmates  which  will  require 
a  secure  perimeter.  Anticipated  design 
features  will  include  taxiways  and  an 
apron  "gate"  configuration  which  will 
allow  access  directly  into  the  transfer 
center  from  the  aircraft  Support 
functions  may  be  housed  in  adjacent 
structures. 

The  estimated  cost  of  construction  is 
$50-80  million.  Once  operational,  the 
facility  may  employ  up  to  250  staff  with 
an  annual  operating  budget  between 
$10-12  million. 

In  the  process  of  evaluating  the  land, 
several  aspects  will  receive  a  detailed 
examination  including:  utilities,  traffic 
patterns,  noise  levels,  visual  intrusion, 
threatened  and  endangered  species, 
cultural  resources,  and  socio-economic 
impacts.   |  i . 

Alternatives 

In  developing  the  DEIS,  the  options  of 
no  action  and  alternative  sites  for  the 
proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  numerous  opportunities  for 
public  involvement  in  order  to 
determine  the  issues  to  be  examined.  A 
scoping  meeting  will  be  held  at  a 
location  convenient  to  the  Citizens  of 
Oklahoma  City.  The  meeting  will  be 
well  publicized  and  will  be  held  at  a 
time  which  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  In  addition,  a 
number  of  informal  meetings  were  held 
and  will  be  continued  by 
representatives  of  the  Bureau  of  Prisons 
with  interested  community  leaders  and 
airport  officials. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 

Address 

Questions  concerning  the  proposed 
action  and  the  DEIS  can  be  answered 
by:  K.  Brad  Wiggins,  Site  Selection 
Specialist,  Office  of  Facilities 


Development  and  Operations, 

Administration  Division,  Federal  Bureau 

of  Prisons,  320  First  Street,  NW., 

Waahington,  DC  20534,  Telephone:  (202) 

514-6470, 

Patricia  K.  Sledge, 

Chief,  Site  Selection  and  Environmental 

Review,  Federal  Bureau  of  Prisons. 

Department  of  Justice. 

[FR  Doc.  91-23435  Filed  9-26-91:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  Hst  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 
The  Agency  of  the  Department  issuing 

this  recordkeeping/reporting 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and 

uses  of  the  information  collection. 

Commnnts  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  (202)  523-5095. 


Conmients  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301. 
Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attii:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  room  3001.  Washington.  DC 
20503  (202)  395-6880. 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 

Administration. 
SESA  Compliance  Review  Guide. 
1205-0270. 

Annually:  Biennially. 
State  or  local  governments. 
216  respondents;  2.672  total  hours;  17 

hours  per  respondents:  no  forms. 

To  ensure  that  federally  funded  State 
Employment  Security  Agency  programs 
are  operated  in  accordance  with 
applicable  statutory  and  regulatory 
requirements. 

Signed  at  Washington,  DC  thii  19th  day  of 
September,  1991. 
Kenneth  A.  Milla, 
Departmental  Clearance  Officer. 
(FR  Doc.  91-23360  Filed  9-20-91:  8:45  am) 
MLUNQ  CODE  4S10-30-M 


Employment  Standards 
Admlnlstration/Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
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have  been  made  in  accordance  with  29 
-CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  ftt)m  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
pubhshed  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
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explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014. 
Washington.  DC  20210. 

Corrections  to  General  Wage 
Determination  Decisions 

Pursuant  to  the  provisions  of  the 
Regulations  set  forth  in  title  29  of  the 
Code  of  Federal  Regulations,  part  1, 
S  1.6(d),  the  Administrator  of  the  Wage 
and  Hour  Division  may  correct  any 
wage  determination  that  contains 
clerical  errors. 

Corrections  being  issued  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  are  indicated  by  Volume 
and  are  included  immediately  following 
the  transmittal  8heet(s)  for  the 
appropriate  VoIume(8). 

Volume  m 

Wage  Decision  No.  AK91-1, 
Modification  No.  5 

Pursuant  to  the  Regulations,  29  CFR 
part  1.  S  1.6(d),  such  corrections  shall  be 
included  in  any  bid  specifications 
containing  the  wage  determinations,  or 
in  any  on-going  contracts  containing  the 
wage  determinations  in  question, 
retroactively  to  the  start  of  construction. 

New  General  Wage  Determination 
Decision 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  numbers. 

Volume  I 

West  Virginia: 
WV91-5  (Sept.  27, 1991) p.  1461 

p.  1462 
WV91-6  (Sept.  27. 1991) p.  1463 

p.  1464 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modiRed. 


Volume  I 

District  of  Columbia.  OCQl-l  p.  79 

(Feb.  22. 1991).  pp.  sa  86-87 

Delaware,  DE91-2  (Feb.  22,  p.  95 

1991).  pp.  96-97 

Georgia: 

GA91-3  (Feb.  22, 1991) p.  223 

pp.  224-227 

GA91-4  (Feb.  22, 1991] p.  229 

p.  230 

GA91-22  (Feb.  22, 1991) p.  287 

p.  268 

GA91-31  (Feb.  22, 1991) p.  285 

pp.  288-288b 

GA91-32  (Feb.  22, 1991) p.  289 

p.  290 
Kentucky,  KY91-25  (Feb.  22.    p.  383 

1991).  pp.  38+-387 

Massachusetts.  MA91-2    p.  439 

(Feb.  22, 1991).  pp.  440-443 

New  Jersey,  N|91-3  (Feb.  22,    p.  721 

1991).  pp.  722-742 

New  York,  NY91-17  (Feb.  22,    p.  921 

1991).  pp.  922-930 

Pennsylvania: 

PA91-13  (Feb.  22, 1991) p.  1061 

p.  1062 

PA91-26  (Feb.  22, 1991) -..  p.  1137 

p.  1138 
West  Virginia,  WV91-2  (Feb.    p.  1421 

22. 1991).  pp.  1422-1444 

Volume  II 

Indiana: 

IN91-2  (Feb.  22, 1991) p.  259 

p.  261 

IN91-6  (Feb.  22, 1991) p.  315 

p.  318 
Oklahoma.    OK91-16    (Feb.    p.  999 

22, 1991).  pp.  1000-1001 

Wisconsin: 

WI91-1  (Feb.  22. 1991) p.  1197 

pp.  1198-1200 

W191-18  (Feb.  22. 1991) p.a285 

p.  1286 
Volume  111 

Montana.  MT91-1  (Feb.  22.  p.  231 

1991).  pp.  232-233 

California,  CAgi-2  (Feb.  22,  p.  45 

1991).  pp.  46-70b 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238. 
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When  ordering  8ub9cription(8),  be 
sure  to  specify  the  State(8)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  20th  day  of 
September  1991. 
Alan  L  Mom, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  91-23153  Filed  9-26-91;  8:45  am) 
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Pension  and  Welfare  Benefit* 
Administration 

Department  of  ttte  Treasury 

internai  Revenue  Service 

[Prohibited  Transaction  Exemption  91-65; 
Application  No.  D-70$8] 

Transactions  Between  individual 
Retirement  Accounts  and  Auttiorized 
Purchasers  of  American  Eagle  Coins 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor  Internal  Revenue 

Service. 

ACTION:  Grant  of  class  exemption. 

summary:  This  document  contains  a 
fmal  class  exemption  from  certain  taxes* 
imposed  by  the  Litemal  Revenue  Code 
of  1986  (the  Code).  The  exemption 
permits  purchases  and  sales  by  certain 
"individual  retirement  accoimts,"  as 
defined  in  Code  section  408  ("IRAs"),  of 
American  Eagle  bullion  coins  ("Coins") 
in  principal  transactions  from  or  to 
broker-dealers  in  Coins  which  are 
"authorized  purchasers"  of  Coins  in  bulk 
quantities  from  the  United  States  Mint 
(the  "Mint")  and  which  are  also 
"disqualified  persons."  within  the 
meaning  of  Code  section  4975(e)(2).  with 
respect  to  the  IRAs.  The  exemption 
would  also  permit  the  interest-free 
extension  of  credit  in  connection  with 
such  purchases  and  sales.  The 
exemption  affects  persons  with  an 
interest  in  the  investments  of  IRAs, 
including  IRA  depositors  and  their 
beneficiaries,  as  well  as  persons  who 
provide  custodial  services  to  IRAs. 
EFFECTIVI  date:  January  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  Madsen,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  52^-^871 


(this  is  not  a  toll-free  number);  or  Daniel 
J.  Maguire,  Esq.,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor  (202)  523-9592  (this 
is  not  a  toll-free  number). 

SUPf>t£MENTARY  INFORMATION:  On 

March  29, 1988.  the  Department  of  Labor 
(the  Department)  published  in  the 
Federal  Register  (53  FR  10169)  a 
proposed  class  exemption  from  certain 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  certain 
transactions  described  in  section 
4975(c)(1)(A).  (B)  and  (D)  of  the  Code. 

The  exemption  was  requested  in  an 
application  dated  March  4, 1987,  on 
behalf  of  Prudential  Bache  Securities 
Inc.,  (Pru-Bache).  The  application  was 
filed  pursuant  to  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975). 

The  notice  of  pendency  gave 
interested  persons  an  opportunity  to 
comment  on  the  proposal.  Public 
comments  were  received  pursuant  to  the 
provisions  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1. 

Information  collection  requirements 
contained  in  PTE  91~55  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
0MB  number  1210-0079  approved  for 
use  through  July  31, 1994. 

Discussion  of  Comments  Received 

The  applicant,  Pru-Bache,  and  Merrill 
Lynch,  Pierce,  Fenne  4  Smith,  Inc. 
(Merrill),  each  of  which  functions  as  a 
broker-dealer  in  Coins,  and  as  a 
custodian  for  IRAs,  commented  on  and 
expressed  general  support  for  the 
exemption. 

(A)  Scope 

Each  commentator  urged  that  the 
exemption  include  transactions 
involving  certain  IRAs  subject  to  title  I 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA).*  The 
commentators  suggested  that,  if  the 
scope  of  the  exemption  were  to  be 
limited,  the  limitation  should  not  be 
based  on  whether  a  title  I  or  title  II  IRA 
is  involved  but  rather  on  whether  the 
transactions  are  directed  by  the  IRA 
depositor.  In  particular,  the  applicant 
believes  that  such  a  limitation  would 
totally  avoid  the  application  of  the 
prohibited  transaction  restrictions  of 


title  I  since  no  sponsoring  employer  or 
fiduciary  of  an  "employee  benefit  plan" 
will  have  any  fiduciary  responsibility  for 
the  depositor's  exercise  of  investment 
control  over  the  IRA  assets.  The 
Department  notes  that,  in  the  case  of  a 
participant  who  exercises  control  over 
the  assets  of  his  account  in  the  manner 
described  in  section  404(c)  of  ERISA 
with  respect  to  an  investment,  the 
participant  would  not  be  considered  a 
fiduciary  by  reason  of  his  exercise  of 
control  and  other  plan  fiduciaries  are 
relieved  of  liability  under  part  4  of  title  1 
of  ERISA  for  the  results  of  the 
participant's  or  beneficiary's  exercise  of 
control.* 

The  Department  notes  that  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  generally 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
administrative  exemptions  under  section 
4975(c)(2)  of  the  Code  to  the  Secretary  of 
Labor.  However,  the  authority  to  grant 
administrative  exemptions  with  respect 
to  transactions  that  are  exempted  by 
subsection  404(c)  of  ERISA  from  the 
provisions  of  part  4  of  subtitle  B  of  tide  I 
of  ERISA  remains  with  the  Treasury 
Department  pursuant  to  the 
Reorganization  Plan.*  Accordingly,  the 
Department  solicited  the  views  of  the 
Internal  Revenue  Service  (the  Service) 
regarding  the  adoption  of  a  final  class 
exemption  that  would  extend  to  ERISA 
section  404(c]  transactions. 

The  Service  fully  reviewed  the 
Department's  pendency  notice  prior  to 
its  publication  in  the  Federal  Register, 
and  has  subsequently  reviewed  the 
entire  exemption  application  file. 
including  comments  received  as  a  result 
of  the  pendency  notice,  and  concurs  in 
the  rehef  provided  by  the  exemption. 
Accordingly,  the  Service  has  determined 
that  it  will  join  the  Department  in 
granting  this  exemption.  Although  the 
Service  was  not  a  signatory  to  the  notice 


'  The  proposed  exemption  did  not  extend  relief  to 
IranMctiont  involving  IRA*  which  are  employee 
benefit  plan*  covered  by  title  I  of  ERISA.  See  29 
CFR  25U)J-2(d). 


■  Section  40i(c)  refer*  to  a  pen«ion  plan  that 
"provide*  for  individual  account*."  On  March  13, 
1»1  (56  FR  10724).  the  Department  repropo»ed  a 
regulation  under  aection  404(cl  which  defined  an 
"ERISA  section  404(c)  plan"  a*  an  individual 
■ccouni  plan  described  in  aection  3(34)  of  ERISA 
that  permit*  a  participant  to  make  an  independent 
choice,  from  a  broad  range  of  inve*tment 
alternative*,  regarding  the  manner  in  which  any 
portion  of  the  a**et*  in  hi*  individual  account  i* 
inveated.  The  proposed  regulabon.  however,  limited 
coverage  of  aection  404(c)  to  "individual  account 
plan*"  de*cribed  in  *ection  3(34)  of  ERISA  because 
the  Conference  Report  accompanying  ERISA.  H.R. 
Rep.  No.  128a  S3d  Cong.,  2d  Seat.  305  (1B74).  refer* 
to  individual  account  plan*  that  provide  for 
participant  control  and  aection  404(c)  contemplate* 
separate  individual  accounting  ao  that  each 
participant  will  bear  the  $oh  risk  of  loas 
attributable  to  hi*  inveetment  deci*ioa. 

*See  section  102(a)(iii)  of  Reorganization  Plan  No. 
4  of  1976. 
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of  pendency  for  this  exemption,  it  finds 
that  it  is  unnecessary  to  publish  a 
separate  notice  because:  the  procedures 
followed  by  the  Department  provided  an 
adequate  opportunity  for  full 
consideration  of  the  issues  in  the 
proposed  exemption;  the  issues  involved 
in  an  exemption  for  transactions 
involving  the  purchase  and  sale  of  Coins 
which  are  afforded  the  statutory  relief 
described  in  section  404(c)  of  ERISA  are 
substantially  the  same  as  those  in  the 
proposed  exemption;  and  its  decision 
would  not  have  been  enhanced  or 
assisted  by  the  receipt  of  additional 
comments.  Therefore,  substantive  rights 
will  not  be  jeopardized  if  a  separate 
notice  of  pendency  is  not  issued. 

(B)  Dual  Arm  's-Length  Pricing 
Standards 

Both  commentators  urged  the 
Department  to  delete  the  "general" 
arm's-length  test  which  would  require 
that  the  terms  of  a  transaction  be  not 
less  favorable  to  the  IRA  than  the  terms 
generally  available  in  comparable  Coin 
transactions  between  unrelated  parties. 
In  the  view  of  the  commentators,  the 
"general"  arm's-length  standard  would 
necessitate  consideration  of  any 
numismatic  value. 

In  this  regard,  the  application  stated 
that  all  Coins  of  a  given  size  will  be 
priced  by  an  authorized  purchaser  at  the 
same  price  at  any  given  point  in  time. 
Pru-Bache  indicated  that  its  operational 
system  with  respect  to  its  Coin  program 
is  such  that  Coins  are  priced  in  all 
transactions  with  IRAs  and  others 
without  regard  to  numismatic  value.  The 
applicant  believes  that  this  is  the 
situation  for  the  other  "authorized 
purchaser"  IRA  custodians  as  well.  Pru- 
Bache  concluded  by  indicating  that  an 
IRA  desiring  to  engage  in  Coin 
transactions  reflecting  numismatic  value 
could  do  so  through  other  custodians 
whose  systems  permit  such 
transactions.  Merrill  similarly  indicated 
that,  except  in  rare  circumstances,  it 
buys  and  sells  Coins  at  prices  reflecting 
the  value  of  the  metal  content.  The 
commentators  suggest  that  the 
"particular"  arm's-length  test  which 
requires  that  the  terms  of  a  covered 
transaction  must  be  not  less  favorable  to 
the  IRA  than  the  terms  afforded  by  the 
disqualified  person  or  any  aviate  in 
comparable  Coin  transactions  involving 
unrelated  parties  would  provide 
sufficient  protection. 

The  commentators  further  indicated 
that  it  would  be  very  difficult  to 
maintain  records  which  would  permit  a 
determination  of  whether  the  "general" 
arm's-length  standard  described  in 
section  III(d)(i)  of  the  proposal  had  been 
met. 


After  considering  the  comments,  the 
Agencies  have  determined  that  the 
safeguards  contained  in  the  exemption 
would  not  be  significantly  diminished  by 
deleting  the  "general"  arm's-length  test 
contained  in  section  III(d){i).*  However, 
in  view  of  the  decision  to  delete  the 
"general"  arm's-length  test,  the  Agencies 
believe  that  purchases  and  sales  of 
Coins  between  the  authorized  purchaser 
and  non-IRA  customers  provide  an 
important  safeguard  under  the 
exemption.  Accordingly,  section  Ill(d) 
has  been  clarified  to  provide  that  each 
denomination  of  Coins  offered  to  IRAs 
must  be  purchased  and  sold  by  the 
authorized  purchaser  in  transactions 
with  unrelated  parties  in  the  ordinary 
course  of  its  business  with  customers 
other  than  IRAs. 

Merrill  also  expressed  concern  that 
the  requirement  under  section  in(d)  (i) 
and  (ii)  that  the  comparable  Coin 
transactions  involve  unrelated  parties 
could  be  read  to  require  comparison 
with  transactions  between  an 
authorized  purchaser  and  another 
bullion  dealer.  The  Agencies  are  of  the 
view  that  transactions  between  bullion 
dealers  are  not  comparable  to 
transactions  between  an  authorized 
purchaser  and  retail  customer  such  as 
an  IRA.  Therefore,  no  modification  of 
the  exemption  is  necessary. 

Finally,  Merrill  suggests  that  the 
phrase  "terms  of  the  transaction" 
contained  in  section  Ill(d)  be  deleted 
and  replaced  by  the  phrase  "price 
quotations  for  Coins."  The  commentator 
expressed  concern  that  the  phrase 
"terms  of  the  transaction"  was  too 
broad  and  might  be  construed  to  include 
related  fees,  such  as  storage/custodial 
or  transaction  fees  rather  than  just  the 
actual  price  of  the  Coins.  The  Agencies 
are  not  persuaded  that  the  modification 
suggested  by  the  commentator  would  be 
as  protective  of  the  interests  of 
participants  and  beneficiaries  of  IRAs 
engaging  in  Coin  transactions. 
Consequently,  the  exemption  has  not 
been  revised  in  this  regard.  The 
exemption  as  granted  relates  to  the 
purchase  and  sale  of  the  Coins  (as  well 
as  an  extension  of  credit]  and  the 
Department  intends  that  all  the  terms 
related  to  that  transaction  be  subject  to 
the  conditions  of  the  exemption.  "To  the 
extent  services  are  rendered  to  a  plan 
which  are  beyond  the  scope  of  this 
exemption,  the  fees  for  those  services 


*  However,  it  should  be  noted  that  if  an 
authorized  purcfaater  engages  in  Coin  transacUons 
which  reflect  a  premium  relative  to  other  Coins  of 
the  same  denomination,  the  Agencies  are  of  the 
view  that  section  UI(e)  of  the  exemption  would 
require  that  IRAs  also  be  a^orded  the  opportunity 
to  engage  in  such  transactions  and  to  receive  any 
numismatic  premium  attributable  to  Coins  sold. 


would  need  to  meet  the  conditions  of 
section  4975(d)(2)  of  the  Code  in  order  to 
quaUfy  for  the  relief  provided  in  that 
section. 

Recordkeeping  ReqtiirenMnts 

Each  commentator  expressed  concern 
regarding  the  condition  contained  in 
section  Ill(i)  of  the  proposal  which 
requires  that  the  person  directing  the 
investments  of  the  IRA  have  access  to 
such  records  as  are  necessary  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met.  The 
commentators  stated  that,  while 
information  concerning  trade  secrets  or 
financial  information  would  not  have  to 
be  made  available  under  the  proposal  to 
the  person  directing  the  investments  of 
the  IRA,  the  condition  could  be 
interpreted  to  require  an  authorized 
purchaser  to  reveal  the  names  of  clients. 
The  commentators  suggest  that  the 
availability  of  summary  information 
with  respect  to  the  identity  of  other 
clients  (e.g.,  whether  a  party  is  an  IRA) 
would  provide  sufficient  protection. 

As  the  commentators  noted,  section 
Ill(i)  permits  an  authorized  purchaser  to 
withhold  trade  secrets  or  financial 
information  which  is  privileged  or 
confidential  from  persons  directing  the 
investment  of  the  IRA.  The  Agencies 
believe  that  this  condition  does  not 
require  the  disclosure  of  the  specific 
names  of  customers  or  other  identifying 
information  so  long  as  the  records 
disclose  the  type  of  customers  with 
whom  a  transaction  in  Coins  was 
'consummated.  Therefore,  no 
modification  is  necessary. 

Prior  Disclosure 

Merrill  expressed  concern  regarding 
the  prospective  condition  in  the 
proposal  which  would  require  an 
authorized  purchaser  to  furnish  certain 
material  information  regarding  Coin 
transactions  to  the  person  directing 
investments  of  the  IRA  prior  to  engaging 
in  covered  transactions.  The 
commentator  states  that  such  a 
requirement  would  be  burdensome,  and 
suggests  as  an  alternative  that  the 
exemption  require  that  the  disclosure 
precede  or  accompany  the  written 
confirmation  of  an  authorized 
purchaser's  first  covered  Coin 
transaction  with  an  IRA. 

The  Agencies  believe  that  it  is  entirely 
appropriate,  in  the  context  of  this  class 
exemption,  to  require  the  disclosure  of 
certain  information  to  the  person 
directing  the  investments  of  the  IRA 
prior  to  its  engaging  in  covered 
transactions.  It  appears  to  the  Agencies 
that  such  information  would  be  helpful 
to  the  directing  person  generally  in  the 
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evaluation  of  the  merits  of  Coins  as  an 
investment.  Accordingly,  the  Agencies 
have  retained  this  condition  in  the  flnal 
exemption. 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  ERISA  or  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  EiUSA 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan;  nor  does  the 
exemption  affect  the  requirement  of 
section  408(a}  of  the  Code  that  an  IRA 
must  operate  for  the  exclusive  benefit  of 
the  individual  for  whose  benefit  the  IRA 
is  maintained  and  his  or  her 
beneficiaries. 

(2)  In  accordance  with  section 
4975(c)(2)  of  the  Code,  the  Agencies 
make  the  following  determinations: 

(i)  The  exemption  is  administratively 
feasible; 

(ii)  The  exemption  is  in  the  interest  of 
IRAs  and  of  the  individuals  for  whose 
benefit  the  IRAs  are  maintained:  and 

(iii)  The  exemption  is  protective  of  the 
rights  of  individuals  for  whose  benefit 
the  IRAs  are  maintained. 

(3)  The  exemption  is  applicable  to  a 
particular  transaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  exemption;  and 

(4)  The  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Exemption 

Accordingly,  the  following  exemption 
is  granted  under  the  authority  of  section 
4975(c](2]  of  the  Code,  pursuant  to 
ERISA  Procedure  75-1  and  Revenue 
Procedure  75-26. 1975-1  C.B.  772: 

Section  I:  Definitions  and  Special  Rules 

The  following  definitions  apply  to  this 
exemption: 

(a)  "Authorized  purchasers"  are 
banks  or  other  persons  referenced  in 


section  408(a)(2)  or  (h)  of  the  Internal 
Revenue  Code  of  1986  (Code)  that  are 
approved  by  the  United  States  Mint  (the 
Mint),  for  eligibility  to  purchase  the 
American  Eagle  U.S.  gold  or  silver 
bullion  coins  which  are  described  in 
section  5112(a)  (7),  (8),  (9).  and  (10)  or 
section  (e)  of  Title  31  of  the  United 
States  Code  (Coins),  directly  from  the 
Mint  in  bulk  quantities. 

(b)  The  term  "covered  transaction" 
means  a  transaction  described  in 
section  II  of  this  exemption. 

(c)  "IRA"  means  an  individual 
retirement  account  described  in  Code 
section  408  with  respect  to  which  the 
authorized  purchaser  is  a  disqualified 
person. 

(d)  An  "affihate"  of  a  person  includes 
the  following: 

(1)  Any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  the  person: 

(2)  Any  officer,  director,  partner, 
employee,  member  of  the  family  (as 
defined  in  Code  section  4975(e)(6)), 
brother,  sister,  or  spouse  of  a  brother  or 
sister,  of  the  person: 

(3)  Any  corporation  or  partnership  of 
which  the  person  is  an  officer,  director 
or  partner. 

The  term  "control"  means  the  power 
to  exercise  a  controlling  influence  over 
the  management  or  policies  of  a  person 
other  than  an  individual. 

(e)  The  term  "execution"  means  the 
acceptance  of  an  offer  to  purchase  or 
sell  a  Coin  in  a  covered  transaction  such 
that  both  the  IRA  and  the  authorized 
purchaser  are  legally  obligated  to 
complete  the  transaction  as  directed. 

(f)  The  term  "accredited  person" 
means  any  duly  authorized  employee  of 
the  Department  of  Labor  or  the  Internal 
Revenue  Service  or  the  person  directing 
the  investments  of  an  IRA. 

(g)  The  term  "independent  third 
party"  excludes  the  authorized 
purchaser  and  any  person  affiliated 
therewith. 

Section  II.  Covered  Transactions 

Effective  January  1, 1987,  if  each 
condition  of  section  III  of  this  exemption 
is  satisfied,  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4g75(c)(l)(A),  (B)  or  (D) 
of  the  Code  shall  not  apply  to— 

(a)  llie  purchase  of  Coins  by  an  IRA 
from  an  authorized  purchaser;  or 

(b)  The  sale  by  an  IRA  of  Coins  to  be 
authorized  purchaser. 

(c)  The  extension  of  credit  in  . 
connection  with  the  settlement  of 
transactions  described  in  (a)  or  (b). 

Section  III.  Conditions 
(a)  In  the  case  of  an  IRA  with  is  an 


employee  benefit  plan  covered  by  Title  I 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA),  the 
covered  transaction  is  the  type  of 
transaction  described  in  section  404(c) 
of  ERISA. 

(b)  The  transaction  is  directed  either 
by  the  individual  for  whose  benefit  die 
IRA  is  maintained  or  by  an  independent 
third  party  appointed  by  such 
individual. 

(c)  Neither  the  authorized  purchaser 
nor  any  affiliate  thereof  has  any 
discretionary  authority  or  control 
respecting  the  management  or 
disposition  of  the  IRA  assets  involved  in 
the  transaction,  or  renders  investment 
advice  (within  the  meaning  of  26  CFR 
54.4975-9(c))  respecting  those  assets. 

(d)  Each  denomination  of  Coins 
offered  to  IRAs  pursuant  to  this 
exemption  is  purchased  and  sold  by  the 
authorized  purchaser  in  transactions 
with  unrelated  parties  in  the  ordinary 
course  of  its  business  with  customers 
other  than  IRAs. 

(e)  At  the  time  the  transaction  is 
executed,  the  terms  of  the  transaction 
must  be  not  less  favorable  to  the  IRA 
than  the  terms  afforded  by  the 
disqualified  person  or  any  affiliate 
thereof  in  comparable  Coin  transactioiu 
involving  unrelated  parties. 

(f)  Payment  for.  and  delivery  of.  Coins 
in  settlement  of  a  covered  transaction  is 
made  simultaneously  and  in  no  event 
more  than  10  business  days  after 
execution  of  the  transaction  involved! 
and  no  interest  is  charged  for  the  period 
of  time  between  execution  and 
settlement 

(g)  The  disqualified  person  provides 
current  price  quotations  to  the  person 
directing  the  investments  of  the  IRA 
immediately  prior  to  the  time  a  covered 
transaction  is  executed  so  that  such 
person  will  know  the  exact  price  at 
which  the  purchase  or  sale  will  occur. 

(h)  A  separate  written  confirmation 
statement  is  issued  with  respect  to  each 
covered  transaction  to  the  person  who 
directs  the  transaction  for  the  IRA.  The 
confirmation  shall  disclose  the  date, 
quantity,  and  price  of  the  Coins  bought 
or  sold  as  well  as  the  fact  that  the 
disqualified  person  acted  as  a  principal 
in  the  transaction.  The  •x)nfirmation 
shall  be  issued  in  no  event  more  than  10 
business  days  after  the  execution  of  the 
transaction. 

(i)  With  regard  to  transactions  entered 
into  subsequent  to  (enter  date  90  days 
after  grant  of  the  final  exemption),  prior 
to  its  engaging  in  covered  transactions 
the  disqualified  person  prepares  and 
provides  to  the  person  directing  the 
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investments  of  the  IRA  material 
information  regarding  transactions  in 
Coins,  and  furnishes  supplemental 
information  to  the  person  directing  the 
investments  of  IRAs  which  have 
invested  in  Coins  if  material  changes 
occur.  This  information  must  include: 

(1)  A  general  description  of  the 
manner  in  which  Coins  are  priced  in  the 
market. 

(2)  Disclosure  of  any  fees  for  services 
or  special  or  minimum  transaction  costs 
that  will  be  incurred  as  the  result  of  the 
purchase  or  sale  of  Coins  by  an  IRA. 

(3)  Any  minimum  quantity  of  Coins 
which  must  be  brought  or  sold. 

(4)  Disclosure  of  the  role  of  the 
disqualified  person  as  a  principal  in  the 
transaction. 

(5)  An  explanation  that  the  purchase 
or  sale  of  Coins  between  the  IRA  and 
the  authorized  purchaser  would  be 
prohibited  in  the  absence  of  an 
exemption,  a  discussion  of  the  arm's- 
length  pricing  standard  of  this 
exemption  and  disclosure  that  records 
are  accessible  which  would  enable  the 
person  directing  investments  of  the  IRA 
to  determine  whether  the  conditions  of 
'his  exemption  have  been  met. 

(j)  The  disqualified  person  maintains 
or  causes  to  be  maintained  for  a  period 
of  at  least  six  years  from  the  date  of 
settlement  of  a  covered  transaction  such 
records  as  are  necessary  to  allow 
accredited  persons  to  determine 
whether  the  conditions  of  the  exemption 
have  been  met.  The  records  shall 
include  daily  information  indicating 
each  customer  (including  each  IRA  and 
each  other  client]  with  whom  a 
transaction  involving  Coins  was 
consummated,  the  price  and  number  of 
Coins  involved,  and  the  date  and  the 
time  at  which  the  transaction  was 
executed.  The  persons  directing  the 
investments  of  an  IRA  are  not 
authorized  to  examine  a  disqualified 
person's  trade  secrets  or  financial 
information  which  is  privileged  or 
confidential.  The  records  must  be 
reasonably  accessible  and  must  be 
available  for  examination  during  normal 
business  hours.  Notwithstanding  these 
recordkeeping  requirements,  a 
prohibited  transaction  will  not  be 
deemed  to  have  occurred  if.  due  to 
circumstances  beyond  the  control  of  the 
disqualified  person,  such  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  year  period. 

Signed  at  Washington  DC,  this  23rd  day  of 


September.  1991. 
Alan  D.  Lsbowitz, 

Deputy  Assistant  Secretary  for  Program 

Operations,  Pension  and  Welfare  Benefits 

Administration,  Department  of  Labor. 

John  E  Burke, 

Assistant  Commissioner  Employee  Plans  and 

Exempt  Organizations,  Internal  Revenue 

Service. 

[FR  Doc.  91-23359  Filed  9-28-91;  8:45  am] 

BIUJNO  COOC  4S10-2»-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Presidential 
Libraries;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Presidential 
Libraries  will  meet  on  Monday, 
November  4, 1991,  from  2  p.m.  to  5  p.m., 
in  the  Research  Room  of  the  Ronald 
Reagan  Library,  40  Presidential  Drive, 
Simi  Valley,  California. 

This  will  be  the  fifth  meeting  of  the 
committee.  The  agenda  for  the  meeting 
will  be  a  discussion  of  Presidential 
Library  Museum  exhibits,  public 
programs  and  private  funding. 

The  meeting  will  be  open  to  the 
public  For  further  information,  call  John 
Fawcett  on  (202)  501-5700. 

Dated:  September  19, 1991. 
Don  W.  WilMMi. 

Archivist  of  the  United  States. 

[FR  Doc.  91-23266  Filed  9-26-91: 8:45  am] 

BtUNW  COOC  7f  1f-01-4l 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Creative  Writing:  Prose 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
October  9-10, 1991  from  9  a.m.-6:30  p.m. 
and  October  11  from  9  a.m.-5  p.m.  in 
room  730  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  October  11  from  2  p.m.- 
5  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  October  9-10  from  9  a.m.-6:30  p.m. 
and  October  11  from  9  a.m.-2  p.m.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 


Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  {9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disabihty,  please  contact  the 
Offlce  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  September  24, 1991. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  91-23410  Filed  9-26-91: 8:45am 
mujma  code  7S37-oi4i 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-315  and  S0-3t6] 

Indiana  Michigan  Power  Co.;  Donald  C. 
Cook  Nuclear  Plant,  UniU  1  and  2; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  proposed 
amendments  to  Facility  Operating 
License  Nos.  DPR-58  and  DPR-74. 
issued  to  the  Indiana  Michigan  Power 
Company  (the  licensee),  for  operation  of 
die  Donald  C.  Cook  Nuclear  Plant,  Units 
1  and  2,  (the  facilities)  located  in  Berrien 
County,  Michigan. 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
change  the  expiration  date  of  the  Unit  1 
operating  license  (OL)  from  March  25, 
2009  to  October  25,  2014.  The  Unit  2  OL 
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expiration  date  would  be  changed  from 
March  25.  2008  to  December  23.  2017. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
December  27, 1989  as  revised  by  letter 
dated  April  4, 1990. 

Summary  of  Environmental  AsMsament 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact,  both 
radiological  and  non-radiological,  of  the 
proposed  changes  in  the  expiration  date 
for  the  facilities.  This  assessment 
considered  the  previous  environmental 
studies,  including  the  Final 
Environmental  Statement  (FES)  dated 
August  8, 1973.  and  more  recent  NRC 
policy.  In  addition,  the  staff  considered 
the  facilities'  operating  performance 
history  in  the  areas  of  radioactive 
effluent  monitoring  and  control 
environmental  monitoring,  and 
occupational  exposure.  The  staff 
concluded  that  the  proposed  action 
would  have  no  signiHcant 
environmental  impact  and  would  have 
signiHcant  economic  benefit  to  the 
licensee  and  public. 

Fin£ng  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
change  to  the  expiration  date  of  the 
Donald  C.  Cook  Nuclear  Plant  Units  1 
and  2  Facility  Operating  Licenses 
relative  to  the  requirements  set  forth  in 
10  CFR  Part  51.  Based  upon  the 
environmental  assessment,  the  staff 
concluded  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendments 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  licensee's  application 
for  license  amendments  dated  December 
27, 1989,  (2)  the  "Fmal  Environmental 
Assessment  Related  to  Operation  of 
Donald  C.  Cook  Nuclear  Plant  Units  1 
and  2"  issued  August  8, 1973,  and  (3)  the 
Environmental  Assessment  dated 
September  20, 1991.  These  documents 
are  available  for  public  inspection  at  the 
U.S.  Nuclear  Regulatory  Commission's 
Public  Document  Room,  2120  L  Street, 
N.W.  Washington,  DC  20555,  and  at  the 
Maude  Palenske  Memorial  Library,  500 
Market  Street.  St  Joseph,  Michigan 
49085. 

Dated  at  RsckvtUe.  Maryland,  this  20th  day 
of  September  1991. 


For  the  Nuclear  Regulatory  Commission. 
Ladyard  B.  Marsh, 

Director.  Project  Directorate  IIJ-l.  Division  of 
Reactor  Projects  III/IV/V  Office  of  Nuclear 
Reactor  Regulation. 
{FR  Doc.  91-23373  Filed  9-28-81:  BK»  am] 
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Adviaory  Committ**  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  162b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
October  10-lZ  1991,  in  room  P-lia  7920 
Norfolk  Avenue,  Bethesda.  Marj-land. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  August  21, 1991. 

Thursday,  October  18, 1981 

8:30  a.m.-8:45  ajxi.:  Opening  Remarks 
byACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
and  comment  briefly  regarding  items  of 
current  interest 

8:45  a.m.-12  noon  and  1  p.m.-2p.m.: 
Diablo  Canyon  Nuclear  Power  Plant 
(Open) — ^The  Committee  will  bear  a 
briefing  and  hold  a  discussion  regarding 
the  results  of  the  Long-Term  Seismic 
Reevaluation  Program  for  this  plant. 
Representatives  of  the  NRC  staff  and 
the  Pacific  Gas  and  Electric  Company 
will  participate,  as  appropriate. 

2  p.m.-3  p.m.:  General  Electric 
Wilmington  Fuel  Facility  (Open)— The 
Commitee  will  hear  a  briefing  and  hold 
a  discussion  with  representatives  of  the 
NRC  staff  regarding  the  May  29, 1991 
incident  during  which  criticality  was 
possible.  Representatives  of  the  NRC 
staff  and  the  licensee  will  participate,  as 
appropriate. 

3:15  p.m.-4:45  p.m.:  Meeting  with 
Director.  mfSS  (Open/Closed)— The 
Committee  will  meet  with  the  Director 
of  NMSS  to  discuss  items  of  mutual 
interest  including  the  licensing  status  of 
the  Louisiana  Energy  Services 
enrichment  plant  the  NRC-licensee 
interaction  during  the  May  29, 1991 
incident  at  the  GE-Wilmington  Fuel 
Facility,  and  the  design  basis  security 
threat  at  nuclear  facilities. 

Porti<»u  of  this  session  will  be  closed 
as  necessary  to  discuss  information 
related  to  safeguards  and  security 
provisions  to  preclude  sabotage  at 
specific  nuclear  facilities. 

4.-45  p.in-6:30  pjn~  Key  Technical 
Issues  Related  To  Evolutionary. 
Passive,  aad  Advanced  Reactor 
Facilities  (Open)— The  Committee  will 
discuss  key  technical  issues  regarding 


evolutionary,  passive,  and  advanced 
nuclear  power  plant  designs  in  need  of 
eariy  resolution. 

Friday.  October  11. 1981 

8:30  a.m.-9:45  a.m.:  Revised  10  CFR 
part  20.  Standards  for  Protection 
Against  Radiattoa  (Open) — ^The 
Committee  will  review  and  report  on 
proposed  NRC  Regulatory  Guides  to 
provide  guidance  regarding 
implementation  of  the  recently  revised 
10  CFR  part  2a  Standards  for  Protection 
Against  Radiation. 

10  a.m.-ll  ajn.:  Reactor 
Requalification  Program  (Open) — The 
Committee  will  hear  a  briefing  and  hold 
a  discussion  regarding  experience  with 
the  NRC  reactor  operator  requalification 
program,  including  the  impact  of 
symptom-based  operating  procedures. 

11  a.m.-12  noon:  Resolution  of 
Generic  Issue-113,  Dynamic 
Qualification  of  Large  Bore  Hydraulic 
Snubbers  (Open) — ^TTie  Committee  will 
review  and  report  on  the  NRC  stafTs 
proposed  resolution  of  this  generic  issue. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

/  p.m.-2:30 p.m.:  Future  ACRS 
Activities  (Open) — The  Committee  will 
discuss  anticipated  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee  as 
well  as  items  related  to  the  scope  and 
conduct  of  Committee  and 
subcommittee  activities. 

Z-4S  p.m.-S  p.m.:  Key  Technical  Issues 
(Open)— The  Committee  will  continue 
the  discussion  regarding  key  technical 
issues  related  to  evolutionary,  passive, 
and  advanced  nuclear  power  plant 
designs  in  need  of  early  resolution. 

5 p.m.-6 p.m.:  ACRS  Subcommittee 
Activities  (Open) — ^The  Committee  will 
hear  reports  on  and  discuss  assigned 
subcommittee  activities  including 
proposed  EPRI  reactor  setpoint 
methodology  for  future  plants,  and  the 
status  of  the  review  of  the  GE  ABWR 
plant. 

Saturday.  October  12, 1981 

8-30  a.m.-ll  a.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  to 
NRC  regarding  items  considered  during 
this  meeting  and  issues  that  were  not 
completed  at  previous  meetings  as  time 
and  availability  of  information  permit 

11  a.m.-12  noon:  Key  Technical  Issues 
(Open) — ^The  Committee  will  continue 
discussion  of  key  technical  issues 
related  to  evolutionary,  passive,  and 
advanced  reactor  designs  in  need  of 
eariy  resolution. 
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1  p.n.-2:30  p.m.:  Miscellaneous 
(Open) — The  Committee  will  complete 
discussion  of  issues  considered  during 
this  meeting  and  will  discuss 
administrative  and  other  matters  related 
to  the  scope  and  conduct  of  Committee 
business,  as  appropriate. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2, 1990  (55  FR  40249).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
bv  members  of  the  public,  recordings 
will  be  permitted  only  during  those  open 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
Safeguards  and  Security  Information  for 
nuclear  power  plants  consistent  with  5 
U.S.C.  552(c)(3). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049), 
between  8  a.m.  and  4:30  p.m. 

Dated:  September  23. 1991. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  91-23370  Filed  »-26-^:  8:45  am] 
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[Docket  No*.  S(K321  and  50-366] 

Georgia  Power  Co.,  et  al.;  WIttidrawal 
of  Application  for  Amendment  to 
Facility  Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Georgia  Power 
Company,  et  al.  (the  licensee),  to 
withdraw  its  May  13, 1988,  application 
for  proposed  amendment  to  Facility 
Operating  License  Nos.  DPR-57  and 
NPF-5  for  the  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  Nos.  1  and  2,  located  in 
Appling  County,  Georgia. 

The  proposed  amendment  would  have 
revised  the  Technical  Specifications 
related  to  main  steam  isolation  valves. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  August  3, 1988  (53 
FR  29292).  However,  by  letter  dated 
September  17, 1991,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  13, 1988,  and  the 
licensee's  letter  dated  September  17, 
1991,  which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC,  and  the  Appling 
County  Public  Library,  301  City  Hall 
Drive,  BaXley,  Georgia  31513. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Kahtan  N.  Jabbour. 

Project  Manager.  Project  Directorate  II-3, 
Division  of  Reactor  Projects  l/Il.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  91-23372  Filed  9-28-91;  8:45  am) 
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[Docket  Nos.  50-321  and  SO-366] 

Georgia  Power  Co.,  et  al.;  Withdrawal 
of  Application  for  Amendment  to 
Facility  Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Georgia  Power 
Company,  et  al.  (the  licensee),  to 
withdraw  its  March  17, 1989,  application 
for  proposed  amendment  to  Facility 
Operating  License  Nos.  DPR-57  and 
NPF-5  for  the  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  Nos.  1  and  2,  located  in 
Appling  County,  Georgia. 

The  proposed  amendment  would  have 
revised  the  Technical  Specifications  to 
incorporate  provisions  of  Generic  Letter 
87-09  to  encourage  a  voluntary 
amendment  request  concerning  the 


general  requirements  of  the  applicability 
of  limiting  conditions  and  surveillance 
requirements  in  sections  3.0  and  4.0. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  May  31, 1989,  (54  FR 
23313).  However,  by  letter  dated 
September  17, 1991.  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  17, 1989,  and 
the  licensee's  letter  dated  September  17. 
1991,  which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington,  DC.  and  the  Appling 
County  Public  Library,  301  City  Hall 
Drive,  Baxley,  Georgia  31513. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Kahtan  N.  Jabbour, 

Project  Manager,  Project  Directorate  11-3, 
Division  of  Reactor  Projects— I/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  91-23375  Filed  9-26-91;  8:45  amj 
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[Docket  No.  50-219] 

Related  to  Amendment  No.  155  to 
Facility  Operating  License  No.  DPR-16; 
GPU  Nuclear  Corp.  and  Jersey  Central 
Power  &  Ught  Co.;  Oyster  Creek 
Nuclear  Generating  Station 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  155  to  Facility 
Operating  License  No.  DPR-16  issued  to 
GPU  Nuclear  Corporation  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station  located  in  Ocean  County,  New 
Jersey.  The  amendment  is  effective  as  of 
the  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications.  Table  4.15.2.  Items  2.a. 
and  3.a.  regarding  the  channel  functional 
test  requirements  for  the  Main  Stack 
and  Turbine  Building  Vent  Radioactive 
Gaseous  Effluent  Monitoring  Systems. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Conmiission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  fortfi  in  the 
license  amendment. 
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lis  20th  day 
unission. 


Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  pultlished  in  the  Federal  Register  on 
May  20, 1991  (56  FR  23092).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  e^ect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  apphcation  for 
amendment  dated  April  25, 1991,  (2) 
Amendment  No.  155  to  License  No. 
DPR-16,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
the  Gelman  Building,  2120  L  Street  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room,  located  at  the 
Ocean  County  Library.  Reference 
Department,  101  Washington  Street 
Toms  River,  New  Jersey  08753.  A  copy 
of  items  (2),  (3)  and  [4]  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects — 
l/II. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects— I/II.  Off  ice  of  Nuclear 
Reactor  Regulation. 
(PR  Doc.  91-23374  Filed  9-26-«l;  8:45  am] 
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(Docket  No.  S0-14C] 

The  University  of  Kansas  (The 
University  of  Kansas  Research 
Reactor);  Order  Authorizing 
Dismantling  of  Facility  and  Disposition 
of  Component  Parts 

By  application  dated  December  17, 
1990.  the  University  of  Kansas  (the 
licensee)  requested  authorization  to 
dismantle  the  University  of  Kansas 
research  reactor  facility.  License  No.  R- 
78,  located  on  the  licensee's  campus  in 
L.awrence,  Kansas  and  to  dispose  of  the 
component  parts,  in  accordance  with  the 
decommissioning  plan  submitted  as  part 
of  the  application.  A  "Notice  of 
Proposed  Issuance  of  Orders 


Authorizing  Disposition  of  Component 
Parts  and  Terminating  Facility  License" 
was  published  in  the  Federal  Register  on 
April  22, 1991  (56  FR  16349).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  notice  of 
theproposed  action. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission),  has 
reviewed  the  application  with  respect  to 
the  provisions  of  the  Commission's  rules 
and  regulations  and  has  found  that  the 
dismantling  and  disposal  of  component 
parts  as  stated  in  the  licensee's 
decommissioning  plan  will  be  consistent 
with  the  regulations  in  10  CFR  chapter  I, 
and  will  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safety  of  the  public.  The  basis  of 
these  findings  is  set  forth  in  the 
concurrently  issued  Safety  Evaluation 
by  the  Office  of  Nuclear  Reactor 
Regulation. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  for  the 
proposed  action.  Based  on  that 
Assessment,  the  Commission  has 
determined  that  the  proposed  action  will 
not  result  in  any  significant 
environmental  impact  and  that  an 
environmental  impact  statement  need 
not  be  prepared. 

Accordingly,  the  licensee  is  hereby 
ordered  to  dismantle  the  University  of 
Kansas  research  reactor  facility  covered 
by  License  No.  R-78,  as  amended,  and 
dispose  of  the  component  parts  in 
accordance  with  its  decommissioning 
plan  and  the  Commission's  rules  and 
regulations. 

After  completion  of  the  dismantling 
and  disposal,  the  licensee  will  submit  a 
report  on  the  radiation  survey  it  has 
performed  to  confirm  that  radiation  and 
surface  contamination  levels  in  the 
facihty  area  satisfy  the  values  specified 
in  the  decommissioning  plan  and  in  the 
Commission's  guidance.  Following  an 
inspection  by  representatives  of  the 
Commission  to  verify  the  radiation  and 
contamination  levels  in  the  facility, 
consideration  will  be  given  to  issuance 
of  a  further  order  terminating  Facility 
License  No.  R-78. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  licensee's  application 
for  authorization  to  dismantle  the 
facility,  dispose  of  component  parts,  and 
terminate  Facility  License  No.  R-78, 
dated  December  17. 1990;  (2)  the 
Commission's  Safety  Evaluation;  and  (3) 
the  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  All  of 
these  items  are  available  for  public 
inspection  at  the  Conrniission's  Public 
Document  Room.  2120  L  Street,  NW., 
Washington,  DC.  Copies  of  items  (2)  and 
(3)  may  be  obtained  by  request 


addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Advanced  Reactors  and  Special 
Projects. 

Dated  at  Rockville,  Maryland  this  19th  day 
of  Septeml>er  1991. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cnitchfield, 
Director.  Division  of  Advanced  Reactors  and 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  91-23230  Filed  9-26-91: 8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval 
Ur>der  ttte  Paperwork  Reduction  Act; 
Collection  of  Infomuition  Under  29 
CFR  Part  2673,  Notice  of  Tennlnation 
for  Multiemployer  Plans 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  request  for  extension 
of  OMB  approval. 

summary:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  for  a  currently  approved 
collection  of  information  (1212-0020) 
contained  in  its  regulation  on  Notice  of 
Termination  for  Multiemployer  Plans  (29 
CFR  part  2673).  Current  approval  of  the 
collection  of  information  expires  on 
November  30, 1991. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1212-0031), 
Washington,  DC  20503.  The  request  for 
extension  will  be  available  for  public 
inspection  at  the  PBGC  Communications 
and  Public  Affairs  Department,  suite 
7100,  2020  K  Street,  NW..  Washington. 
DC  20006,  between  the  hours  of  9  a.m. 
and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy.  Attorney.  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW..  Washington,  DC  20006,  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (There  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This 
collection  of  information  is  contained  in 
the  Pension  Benefit  Guaranty 
Corporation's  ("PBGC's")  regulation  on 
Notice  of  Termination  for  Multiemployer 
Plans  (29  CFR  part  2673). 

Section  404lA(f)(2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
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("ERISA")  gives  the  PBGC  authority  to 
prescribe  reporting  requirements  for 
terminated  multiemployer  pension  plans 
covered  by  title  IV  of  EJRJSA  where 
appropriate  to  protect  the  interests  of 
plan  participants  and  beneficiaries  or  to 
prevent  unreasonable  loss  to  the  reCC. 

The  PBGC's  regulation  on  Notice  of 
Termination  for  Multiemployer  Plans 
requires  the  filing  of  a  notice  of 
termination  with  the  PBGC  by  a 
multiemployer  plan  that  has  terminated 
either  by  plan  amendment  or  by  mass 
withdrawal.  The  notice  must  contain 
certain  basic  information  such  as  the 
plan's  identity,  the  date  of  termination, 
and  the  plan's  most  recent  Form  5500.  In 
addition,  a  plan  that  has  terminated  by 
mass  withdrawal  must  supply  certain 
financial  information  to  enable  the 
PBGC  to  assess  the  likelihood  of  benefit 
reductions  or  suspensions  under  the 
plan  and  the  need  for  PBGC  financial 
assistance  to  the  plan.  More  information 
is  required  with  respect  to  mass 
withdrawal  terminations  because  the 
risk  of  plan  insolvency  is  greater  in 
these  cases. 

The  PBGC  estimates  that  it  will 
receive  20  notices  under  the  regulation 
annually,  that  16  of  these  notices  will  be 
from  plans  that  have  terminated  by  plan 
amendment  and  will  require  2  hours 
each  to  prepare,  and  that  4  notices  will 
be  from  plans  that  have  terminated  by 
mass  withdrawal  and  will  require  14.5 
hours  each  to  prepare.  Thus,  the  total 
estimated  annual  burden  on  the  public  is 
90  hours. 

Issued  at  Washington,  DC  this  23rd  day  of 
September  1991. 
James  B.  Loddiart  VEL, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  91-23362  Filed  9-26-91;  6:45  am] 

BUXINQ  CODE  770»-01-« 


Request  for  Extension  of  Approval 
Under  the  Paperwork  Reduction  Act; 
Collection  of  Information  Under  29 
CFR  Part  2642,  Allocating  Unfunded 
Vested  Benefits 

agency:  Pension  Benefit  Guaranty 
Corporation. 

action:  Notice  of  request  for  extension 
of  OMB  approval. 

SUMMAIIY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  for  a  currendy  approved 
collection  of  information  (1212-0035) 
contained  in  its  regulation  on  Allocating 
Unfunded  Vested  Benefits  (29  CFR  part 
2642).  Current  approval  of  the  collection 


of  information  expires  on  November  30, 
1991. 

AOORESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1212-0035), 
Washington,  DC  20503.  The  request  for 
extension  will  be  available  for  public 
inspection  at  the  PBGC  Communications 
and  Public  Affairs  Department,  suite 
TlOa  2020  K  Street,  NW.,  Washington. 
DC  20006.  between  the  hours  of  9  a.m. 
and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy,  Attorney.  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  DC  20006,  202- 
778-6820  (202-778-8859  for  TTY  and 
TDD).  fThese  are  not  toll-free  numbers.) 

SUPPI^MENTARY  INFORMATION:  This 

collection  of  information  is  contained  in 
the  Pension  Benefit  Guaranty 
Corporation's  ("reGC's")  regulation  on 
Allocating  Unfunded  Vested  Benefits  (29 
CFR  part  2642). 

Section  4211(c)(5)(A)  ofOhe  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  requires  the  PBGC  to 
prescribe  by  regulation  a  procedure 
whereby  multiemployer  pension  plans 
can  change  the  way  they  allocate 
unfunded  vested  benefits  to 
withdrawing  employers,  subject  to 
PBGC  approval  Approval  of  a  change  is 
to  be  based  on  a  determination  that  the 
change  will  not  significantly  increase 
the  risk  of  loss  to  plan  participants  or 
the  PBGC  The  regulation  on  Allocating 
Unfunded  Vested  Benefits  is  issued 
pursuant  to  this  statutory  requirement. 

Section  2642.12  of  the  regulation 
prescribes  the  information  that  must  be 
submitted  to  the  PBGC  under  the 
regulation  by  a  plan  seeking  PBGC 
approval  of  an  amendment  to  its 
allocation  method.  This  information  is 
used  by  the  PBGC  to  determine  whether 
the  proposed  amendment  satisfies  the 
statutory  standard. 

Based  on  its  past  experience,  the 
PBGC  estimates  that  sixteen 
multiemployer  plans  per  year  submit 
information  under  the  regulation  and 
that  it  takes  three  hours  to  prepare  a 
submission,  for  a  total  annual  burden  of 
48  hours. 

Issued  at  Washington,  DC,  this  23rd  day  of 
September  1991. 

lames  B.  Lockhait  HI, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  91-23363  Filed  9-2&-91;  6:45  am] 

BILUNQ  COOe  77««-01-4l 


RESOLUTION  TRUST  CORPORATION 

StatMnent  of  Policy  on  Disclosure  of 
Asset  Sales  tnfonnation 

AQENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice  of  adoption. 

summary:  The  Resolution  Trust 
Corporation  ("RTC')  has  approved  a 
policy  expanding  its  present  position  on 
public  disclosure  of  asset  sales 
information.  The  purpose  of  this  poHcy 
is  to  clarify  for  the  public  and  potential 
purchasers  of  those  assets  offered  for 
sale  by  the  RTC,  the  types  of  sales 
information  that  will  be  disclosed,  and 
to  strike  a  balance  between  the  RTC's 
policy  of  disclosing  as  much  information 
as  possible  to  the  public  and  the  specific 
mandates  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  that  require  the  RTC  to 
maximize  the  return  from  the  disposition 
of  assets  and  minimize  the  impact  of 
such  dispositions  upon  the  real  estate 
and  financial  markets. 
DATES:  This  Policy  Statement  is 
effective  September  10, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Binkley.  Counsel  and  Special  , 
Assistant  to  the  Executive  Secretary  "* 
(202)  416-7450. 

SUPPLEMENTARY  INFORMATION:  On  May 

22, 1991,  the  RTC  published  in  the 
Federal  Register  (56  FR  23602)  a  request 
for  comments  on  the  impact  of  the 
disclosure  of  four  types  of  information 
related  to  the  sale  of  RTC  assets.  Those 
four  types  of  information  were:  (1)  The 
purchase  price  of  the  asset.  (2)  the 
identity  of  the  purchaser,  (3)  the 
amounts  of  the  losing  bids,  and  (4)  the 
identities  of  the  losing  bidders.  The  RTC 
is  already  disclosing  the  sales  price,  the 
identity  of  the  purchaser,  the  number  of 
bids  and  the  low  bid  received  for  all 
asset  sales  except  securities 
transactions. 

At  the  end  of  the  sixty  day  comment 
period,  the  RTC  received  sixty-six 
letters  on  this  issue.  Most  of  the  letters 
favored  disclosure  of  all  asset  sales 
information,  except  for  securities-related 
information,  following  settlement.  A 
number  of  securities  firms  commented 
that  a  delay  m  releasing  the  information 
wouW  mitigate  any  detrimental  effect 
release  of  securities  sales  information 
would  have  upon  their  commercial 
positioa.  The  comment  letters  are 
available  for  inspection  at  the  RTC's 
Reading  Room  located  at  801 17th  Sti^et, 
NW.,  Washington,  DC. 

After  a  review  of  the  comment  letters 
and  considering  the  RTC's  statutory 
obligations,  the  RTC  has  decided  that 
the  information  to  be  disclosed 
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following  die  settlement  of  all  sales 
transactions  will  consist  of  the  asset 
sales  price,  the  purchaser's  identity,  the 
losing  bidders'  identities  and  the  losing 
bid  amounts.  The  losing  bidders' 
identities,  however,  will  not  be  linked  to 
their  bid  amounts.  The  one  exception  to 
this  concerns  information  on  securities 
sales.  This  information  will  be  discfosed 
thirty  days  after  settlement.  In  order  to 
give  adequate  notice  to  those  parties 
who  may  have  relied  upon  the  agency's 
prior  practice  not  to  disclose  securities 
sales  information,  this  policy  ivill  a^ect 
only  those  securities  transactions 
occurring  after  the  date  of  publication  of 
this  notice. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  10th  day  of 
5epteiiit>er,  1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr., 
Executive  Secretary. 
IFR  Doc.  91-23262  Filed  9-26-91:  8:45  am] 

BHXINO  CODE  •714-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-29712;  Flit  No.  8R-PSE- 
91-111         II  • 

September  20, 1991. 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  Pacific 
Stock  Exchange,  Inc.  Relating  to  the 
Method  and  Execution  of  Cross 
Transacttons 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  August  26, 1991,  the  Pacific 
Stock  Exchange.  Inc.  ("PSE"  of 
"Exchange")  Hied  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Exchange 
Rule  5.14(b)  relating  to  the  maimer  and 
method  for  the  execution  of  cross 
transactions  effected  on  the  PSE.  The 
text  of  the  proposed  amendments  is 
presented  below:  [Additions  italicized] 

Rule  5.14(b).  No  Change 


Commentary 

.01    It  is  the  policy  of  the  Exchange 
that  all  efforts  should  be  made  to 
facilitate  the  execution  of  such  crosses. 

.02    In  accordance  with  the  rules  of 
the  Exchange  a  specialist  will  not  be 
permitted  to  participate  in  a  cross 
transaction  if  such  participation  will 
establish  or  increase  his  position  unless 
permitted  by  the  member  presenting  the 
cross. 

.03    In  interpreting  the  provision  "all 
existing  bids  or  offers  by  the 
specialists, "  the  reviewing  body  will 
consider  the  interest  that  the  specialist 
publicly  displayed  and  verbally  stated 
at  the  time  of  the  cross. 

.04    A  floor  member  will  not  be 
allowed  to  participate  in  a  cross  for  the 
benefit  of  his  own  account  in  the 
following  circumstances: 

(i)  either  side  of  a  customer-to- 
customer  cross  when  the  cross  is  at  a 
price  inside  the  disseminated  Exchange 
market; 

(ii)  the  customer  side  of  a  customer 
cross  with  a  principal  account  of  a 
memer  where  the  cross  is  at  a  price 
inside  the  disseminated  Exchange 
market; 

(Hi)  either  side  of  a  cross  when 
customer  orders  are  matched  by 
separate  agents  at  a  price  inside  the 
disseminated  Exchange  market 

A  "customer"  order  is  defined  as  an 
order  that  a  broker  represents  in  an 
agency  capacity  and  shall  include  a 
professional  order  that  is  not  an  account 
associated  with  the  executing  broker. 
The  Floor  broker  must  indicate  if  either 
side  is  for  the  principal  account  of  an 
affiliate  or  associate  of  the  broker.  A 
"disseminated"  exchange  market  is 
defined  as  a  market  that  is  publicly 
displayed  and  verbally  stated. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

PSE  Rule  5.14(b)  outlines  the 
traditional  method  for  the  execution  of 
cross  transactions. '  The  language 
requiring  that  the  executing  member  first 
"assure  that  all  existing  bids  or  offers  by 
the  Specialists,  or  in  the  books,  or  at  the 
Posts,  on  both  Floors,  at  or  better  than 
the  cross  price  are  filled  at  their  limits" 
is  designed  to  ensure  the  proper 
execution  of  existing  orders. 

A  difficulty  can  arise,  however,  when 
in  an  effort  to  trade  with  either  the  bid 
or  offer  side  of  the  cross  transaction 
another  member  effects  a  "block"  or 
"break  up"  of  the  cross.*  This  illustrates 
a  problem  that  is  not  unique  to  the  PSE 
and  has  been  addressed  by  several  of 
the  other  national  securities  exchanges. 
These  other  exchanges  have  made  an 
effort  to  balance  the  desire  to  provide  a 
welcome  environment  for  the  execution 
of  crosses  while  still  recognizing  the 
need  to  adhere  to  the  rules  of  priority 
and  the  demands  of  an  auction  market. 

For  example,  in  1990  the  New  York 
Stock  Exchange.  Inc.  ("NYSE") 
submitted  a  proposed  rule  change  to  the 
Commission  that  would  amend  NYSE 
Rule  72  to  provide  that,  in  agency  block 
cross  transactions  if  both  sides  are  for 
non-member  accounts,  the  cross  can  be 
effected  without  interference  at  the 
proposed  cross  price.  The  NYSE's 
proposal  would  allow  for  crosses  to  be 
broken  up  at  a  price  that  is  better  than 
the  proposed  price,  as  long  as  the  rules 
of  priority  are  maintained  by  trading 
with  pre-existing  orders.' 

With  a  similar  concern,  the  Midwest 
Stock  Exchange,  Inc.  ("MSE")  recently 
made  changes  to  its  specialist 
evaluation  system  to  provide  for  input 
from  evaluations  as  to  the  extent  of 
cooperation  of  the  MSE  co-specialist  in 
facilitating  block  cross  transactions.* 


'  A  croM  transaction  occurs  when  a  member  wtiu 
holds  an  order  to  buy  and  an  order  to  sell  an 
equivalent  amount  of  the  same  slock  executes  the 
orders  against  each  other.  See  PSE  Rule  5.14(a). 

*  A  "breakup"  of  the  cross  occurs  when  another 
member  trades  with  either  the  bid  or  offer  side  of 
the  transaction. 

*  The  NYSE's  proposal  to  amend  NYSE  Rule  72 
currently  is  still  pending  with  the  Commission.  For  a 
further  description  of  the  NYSE'S  proposal,  see 
Securities  Exchange  Act  Release  No.  284S3 
(Ssplember  19, 1090).  SS  FR  38223  (noUcing  File  No. 
8R-NYSE^«>-39). 

*  See  note  21  and  accompanying  text  in  Securities 
Exchange  Ad  Release  No.  27B4S  (March  20. 1900). 
65  FR  12064  (order  approving  Pile  No.  SR-MSE-S7- 
3). 
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Through  the  years  the  PSE  has  sooght 
to  encourage  the  execution  of  crosses  by 
developing  policies  through  its  Equity 
Floor  Trading  Committee.  This  has 
resulted  in  policies  that  hold  (1)  that  the 
priority  rule  [PSE  Rule  5.8(e)]  and  the 
crossing  rule  must  be  interpreted  to 
prevent  a  member  from  participating  in 
the  cross  if  it  would  mean  he  was  acting 
to  establish  or  increase  his  position  (this 
policy  was  estabUshed  by  the  Exchange 
on  May  2, 1984);  and  (2)  that  members 
be  encouraged  not  to  hinder  crosses  in 
order  to  facilitate  these  transactions  on 
the  Exchange  as  to  enhance  the  PSE's 
liquidity  and  order  flow.  The  PSE 
beheves,  however,  that  these 
approaches  are  limited.  While  greater 
cooperation  is  encouraged,  it  still  is 
possible  for  a  specialist  or  other  member 
to  interfere  with  a  cross  transaction.  In 
the  PSE's  continuing  effort  to  remedy 
this  situation,  notice  was  taken  of 
changes  that  the  Philadelphia  Stock 
Exchange.  Ina  ("Phbc")  recently  made 
the  Phbc  Rule  128  ("Crossing  Orders"), 
The  Phbc  provided  for  broader  rights  to 
market  participants  in  executing  agency 
cross  transactions  on  its  Equity  Floor.* 

The  amendment  to  Phbc  Rule  126 
restricts  floor  members  from  interfering 
for  their  own  accounts  in  the  following 
circumstances:  (1]  Either  side  of  a 
customer-to-customer  cross  when  the 
cross  is  at  a  price  inside  the 
disseminated  Phbc  market;  (2)  the 
customer  side  of  a  customer  cross  with  a 
principal  accoimt  of  a  member  where 
the  cross  is  at  a  price  inside  the 
disseminated  Phlx  market;  and  (3)  either 
side  of  a  cross  where  customer  orders 
are  matched  by  separate  agents  at  a 
price  inside  the  disseminated  Phlx 
market. 

Phlx  Rule  126  defines  a  "customer" 
order  as  any  order  that  a  broker 
represents  in  an  agency  capacity 
including  a  professional  order  that  is  not 
associated  with  the  executing  broker.  In 
addition,  the  floor  broker  must  indicate 
if  either  side  is  for  the  principal  account 
of  an  affiliate  or  associate. 

It  is  based  on  the  above-mentioned 
common  concerns  that  the  PSE  has 
submitted  the  amenchnents  to  Rule 
5.14(b),  the  text  of  which  has  been  set 
forth  above.  TTie  proposed  additions  of 
section  .01,  .02  and  .03  of  the 
Commentary  to  Rule  5.14(b)  reflect 
concerns  or  policies  of  the  PSE  that  have 
been  previously  considered  and  applied 
by  the  PSE.  while  proposed  section  .04 
of  the  Commentary  reflects  a  portion  of 


recent  amendments  recently  adopted  by 
the  Phbc.« 

It  is  die  opinion  of  the  PSE  that  these 
proposals  reflect  an  effective  means  to 
balance  several  different  factors.  The 
proposed  amendment  maintains  the 
auction  market  principle  of  price 
improvement  and  priority  to  existing 
orders  while  at  the  same  time 
facilitating  the  execution  of  (ut)sses  on 
the  PSE  The  Exchange  also  believes 
that  these  proposed  changes  are 
consistent  with  the  policies  recently 
adopted  by  the  Phbc  and  proposed  by 
the  NYSE.^ 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Exchange  Act  in  that  these  changes  will 
promote  just  and  equitable  principles  of 
trade  and  will  protect  investors  and  the 
public  interest  by  continuing  the  effort 
to  remove  impeciments  to  a  free  and 
open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization '» 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 

Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Act 

Within  35  days  of  the  date  of 
publication  of  diis  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 


UMI 


*  See  Securitiee  Exchange  Act  Release  Na  27205 
(September  1. 1980).  54  FR  37180  (order  approving 
File  No.  SR-PhLx-89-17). 


*  See  note  S,  supra,  and  accompanying  text 
'  As  noted  above,  the  NYSE  proposal  to  amend 
NYSE  Rule  72  has  not  been  approved  by  the 
Commisaion  as  of  this  date.  See  sole  3.  $upra. 


Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  diange  between  the  Commission 
any  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  ^fW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-91-11  and  should  be  submitted  by 
October  18, 1991. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation.  pomiaDt  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  91-23331  Filed  9-26-91;  8:45  am] 

BILUNO  CODE  tOIO-OI-M 


[Rel.  No.  IC-16330;  811-3577] 

Dreyfus  Dollar  International  Fund,  Inc.; 
Application  for  Dereglstration 

September  20, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Appbcation  for 
Dereglstration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Dreyfus  Dollar  International 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPUCAT10N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNO  DATE:  The  application  on  Form 
N-8F  was  filed  on  June  7, 1991  and 
amended  on  September  13, 1991. 

HEARINO  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  17, 1991  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  die  reas^m  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
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hearing  by  writing  to  the  SEC't 

Secretary. 

ADDRESSES:  Secretary,  SECX  450  Fifth 

Street,  NW.,  Washington,  DC  20648. 

ApphcanU  200  Park  Avenue,  New  York, 

NY  10166. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  D.  Thomas,  Sta^  Attorney,  at 
(202)  504-2263,  or  Max  Bemeffy.  Braacfa 
Chief,  at  (202)  272-3016  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 
SUPPUEMENTARY  INFORMATION:  The 

following  is  a  sumnnary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 
appucanTs  representatives: 

1.  Applicanf  is  registered  as  an  open- 
end  diversified  management  investment 
company  under  the  Act.  Applicant  was 
organized  as  a  United  States  Virgin 
Island  corporation  undier  the  name 
Hudson  Money  Market  Fund,  Inc. 
("Hudson")  on  September  20, 1982.  On 
October  6, 1982,  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A.  On  the  same  date,  applicant  filed  a 
registration  statement  on  Form  N-1 
under  section  8(b)  of  the  Act  and  under 
the  Securities  Act  of  1^3. 

2.  On  October  25, 1982,  th«  Hudson 
board  of  directors  voted  to  change 
Hudson's  Barae  to  Dreyfoa  Dollar 
tntemalional  Fund,  Inc.  ("Dreyfus").  To 
effect  this  name  change.  Dreyfus  was 
incorporated  in  Maryland  on  March  14, 
1983,  and  Hudson  was  merged  into 
Dreyfus  pursuant  to  a  vote  of  both 
funds'  boards  on  April  14, 1983. 
Applicant's  registration  statement  was 
declared  effective  on  July  18. 1983,  and 
the  initial  public  offering  took  place  on 
or  about  August  3, 1983. 

3.  At  a  meeting  held  on  December  10, 
1990,  applicanf  s  board  of  directors 
adopted  a  plan  of  liquidation.  The  board 
informed  applicant's  shareholders  of  its 
plan  to  liquidate  via  a  letter  dated 
January  14, 1991. 

4.  On  December  10, 1990,  applicant's 
portfolio  securities  consisted  of  eight 
certificates  of  deposit  totalling 
$15,000,000  and  two  time  deposits 
totalling  $3,695,000. 

5.  As  of  December  10, 1990,  applicant 
had  19,157,266.76  shares  outstanding 
owned  by  883  shareholders.  After  that 
date.  857  shareholders  vohmtarily 
redeemed  18.922.311.01  shares. 
234,955,75  shares  owned  by  25 
shareholders  were  non-voluntarrly 
redeemed  porsoant  to  the  plan  of 
liquidati(Ki  on  March  15, 1991. 

6.  As  of  the  date  of  the  amended 
application,  applicant  had  5077.72 
shares  outstanding.  aJd  owned  by  the 
Dreyfus  Corporation.  Applicant  had 


total  assets  of  $41,371.51  that  consisted 
of  $37,562.68  in  accrued  liabilities. 
$5,077.72  in  paid-in  capital,  and  $l,26&.8g 
in  accumulated  net  realized  loss  on 
investments.  The  net  realized  loss  on 
investments  will  be  assumed  by  The 
Dreyfus  Corporation,  and  the  remaining 
$3  80a83  will  be  distributed  to  The 
Dreyfus  Corporation. 

7.  All  liquidation  expenses  have  been 
or  will  be  bome  by  The  Dreyfus 
Corporation. 

8.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 
Apiiriicant  is  not  presently  engaged  in, 
nor  does  it  prqsose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  CommisHoaby  the  mnakMi  of 
Investment  Management,  mderdekgated 
authority. 

Mafgarel  H.  McFariaad, 

Deputy  Director. 

[PR  Doc.  91-23299  Filed  9-26-91;  8:45  am] 

enxiNa  code  mio-oi-m 


[Ret  No.  »C— 18331;  $12-77331 

John  Hancodf  Asset  ANocstion  Fund, 
et  aL;  Notice  of  Application 

September  20, 1991. 

AOENCY:  Securities  and  Exchange 

Commission  ("SECl. 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  John  Hancock  Asset 
Allocation  Fund,  John  Hancock  Bond 
Fund.  John  Hancock  Cash  Management 
Fund,  John  Hancock  Global  Fund,  John 
Hancock  Government  Spectrum  Fund, 
John  Hancock  Growth  Fund,  John 
Hancock  High  Income  Trust,  John 
Hancock  Special  Equities  Fund,  John 
Hancock  Tax  Exempt  Income  Fund,  John 
Hancock  Tax  Exempt  Series  Fund,  John 
Hancock  U.S.  Government  Securities 
Fund,  and  John  Hancock  World  Fond  . 
(individuaUy,  a  "Fund"  together,  the 
"Funds").  John  Hancock  Advisers.  Inc. 
(the  "Adviser"),  and  John  Hancock 
Distributors.  Inc.  or  its  successcH-,  John 
Hancock  Broker  Distribution  Services, 
Inc.  (the  "Distributor**). 
RELEVANT  1940  ACT  SECTIONS:  Order  for 
exemption  requested  under  section  6(c) 
from  sections  2(a)(32),  2(a)(35).  22(c)  and 
22(d)  of  the  Act  and  rule  22o-I 
thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  to  permit  each 
of  the  Funds  to  assess  a  contingent 
deferred  sales  charge  ("CDSC")  on 
redemptions  of  shares  of  the  Funds 
purchased  without  the  in^iositian  of  a 


sales  charge  in  the  amount  of  i 

million  dollars  or  more,  and  to  waive  the 
CDSC  under  certain  circumstances. 
FlUNO  DATES:  The  application  was  Bled 
on  June  3, 1991,  amended  on  August  20, 
1991,  and  supplemented  by  letters  dated 
Septeimber  12  and  September  19, 1991. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SECs 
Secretary  and  serving  Applicants  with  a 
copy  of  tiie  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p jn.  on 
October  15, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natme 
of  the  writer's  interest,  the  reason  for 
the  request,  and  tile  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5tb 
Street  NW.,  Washington,  DC  20549. 
Applicants,  101  Huntington  Avenue, 
Boston.  Massachusetts  02199-7603. 
FOR  FURTHER  WFORMATION  CONTACT: 
Marc  Duffy,  Staff  Attorney.  (202)  272- 
2511.  or  Max  Berueffy,  Branch  Chief. 
(202)  272-3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
suppL£MnfrARv  information:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  open-end 
management  investment  companies 
organized  as  Massachusetts  business 
trusts  and  registered  under  the  Act  The 
Adviser  provides  investment  advisory 
and  management  services  to  the  Funds. 
The  Distributor  acts  as  the  principal 
underwriter  for  the  Funds. 

2.  All  shares  of  the  Funds  are 
currently  offered  daily  to  the  public  at 
their  net  asset  value  piss  a  front-end 
sales  load,  which  is  calculated  as  a 
percentage  of  the  offering  price  at  the 
time  of  purchase  (except  the  John 
Hancock  Cash  Management  Fund, 
which  is  offered  with  nc  front-end  sales 
charge).  The  sales  load  is  reduced  as  the 
aggregate  dollar  amount  invested 
increases.  The  schedule  is  as  follows: 
less  dian  $100,000—4.5%;  $100,000  to 
$248.9»— 3.5%;  $250,000  to  $490,990— 
2.50%  $500,000  to  $099,999-2.00%; 
$1.000lOtn  and  over— 0%.  Currently, 
none  of  the  Funds  impose  a  CDSC  or  a 
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redemption  fee  on  the  redemption  of  its 
shares. 

3.  Under  the  proposed  CDSC 
arrangement  if  shares  of  a  Fund 
acquired  in  purchases  of  $1,000,000  or 
more  are  redeemed  within  12  months 
after  the  end  of  the  calendar  month  in 
which  the  purchase  order  was  accepted 
(the  "CDSC  period"),  a  CDSC  would  be 
imposed.  The  amount  of  the  CDSC 
would  depend  on  the  initial  amount 
invested.  The  schedule  is  as  follows:  $1 
Million— 1.00%;  $5-10  Million— 0.50%; 
$10+  Million— 0.25%.  This  schedule  is 
only  an  example  and  the  CDSC  of  any    . 
Fund  may  vary  from  time  to  time. 

4.  No  CDSC  will  be  imposed  upon  the 
redemption  of  shares  purchased  through 
the  reinvestment  of  dividends  or  capital 
gains  distributions.  Neither  will  a  CDSC 
be  imposed  upon  any  amount  that  is 
attributable  to  an  increase  in  the  value 
of  the  shareholder's  account  resulting 
from  capital  appreciation.  In 
determining  whether  a  CDSC  is 
applicable,  it  will  be  assumed  that  a 
redemption  is  made,  first,  of  shares 
derived  from  reinvestment  of 
distributions  or  amounts  which 
represent  an  increase  in  the  value  of  the 
shareholder's  account  resulting  from 
capital  appreciation,  second,  of  shares 
purchased  prior  to  the  CDSC  period,  and 
finally,  of  shares  purchased  during  the 
CDSC  period.  This  practice  is  consistent 
with  Applicant's  undertaking  to  comply 
with  proposed  rule  6c-10  under  the  Act 
in  the  form  proposed  and  as  it  may  be 
adopted.  Furthermore,  no  CDSC  will  be 
imposed  on  exchanges  of  Fund  shares  to 
acquire  shares  of  another  Fund. 

5.  Under  the  proposed  arrangement 
the  CDSC  may  be  waived  or  reduced  in 
the  following  instances:  (a)  On 
redemptions  following  the  death  or 
disability  of  a  shareholder,  as  defined  in 
section  72(m){7)  of  the  Internal  Revenue 
Code  of  1966.  as  amended  (the  "Internal 
Revenue  Code");  (b)  in  connection  with 
certain  distributions  from  retirement 
plans  that  are  not  subject  to  any 
penalties  under  the  Internal  Revenue 
Code;  (c)  in  whole  or  in  part  in 
connection  with  shares  sold  to  (i) 
Trustees  or  officers  of  the  Fund, 
directors  or  officers  of  the  Adviser,  the 
Distributor  and  their  respective  affiliates 
or  selected  broker-dealers,  (ii)  bona  fide, 
full-time  employees  or  sales 
representatives  of  any  of  the  foregoing, 
(iii)  retired  employees  or  Trustees  of  the 
foregoing,  or  (iv)  any  trust  pension, 
profit  sharing  or  other  benefit  plan  for 
persons  described  above;  (d)  in  whole  or 
in  part,  in  connection  with  shares  sold  to 
any  state,  country,  or  city,  or  any 
instrumentahty,  department  authority 
or  agency  thereof  that  is  prohibited  by 


applicable  investment  laws  from  paying 
a  sales  load  or  commission  in 
connection  with  the  purchase  of  shares 
of  any  registered  investment 
management  company;  (e)  pursuant  to  a 
systematic  withdrawal  plan;  (f)  in 
connection  with  the  redemption  of 
shares  of  any  Fund  that  is  combined 
with  another  Fund  or  investment 
company  or  personal  holding  company 
by  virtue  of  a  merger,  acquisition  or 
other  similar  reorganization  transaction; 
and  (g)  in  connection  with  a  Fund's  right 
to  redeem  or  liquidate  an  account  that 
holds  a  certain  minimum  number  of 
shares.* 

6.  Applicants  may  also  Implement  a 
consistent  practice  under  which 
shareholders  will  be  credited  with  any 
CDSC  paid  in  connection  with  the 
redemption  of  any  shares  followed  by  a 
reinvestment  within  120  days  after  such 
redemption. 

Applicants'  Legal  Conclusions 

1.  Applicants  request  an  order  of  the 
Commission  pursuant  to  section  6(c)  of 
the  Act  exempting  the  Applicants  from 
the  provisions  of  sections  2(a)(32). 
2(a)(35),  22(c)  and  22(d)  of  the  Act  and 
rule  22C-1  thereunder  to  the  extent 
necessary  to  permit  Applicants  to 
implement  the  proposed  CDSC 
arrangement 

2.  Applicants  submit  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  consistent  with  the 
protection  of  investors,  and  consistent 
with  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  Act  The 
proposed  CDSC  arrangement  would 
allow  shareholders  to  have  the 
advantage  of  having  their  full  payment 
invested  for  them  at  the  time  of  their 
purchase  of  shares  of  the  Funds  with  no 
deduction  of  a  sales  charge. 
Furthermore,  the  contingent  nature  of 
the  proposed  CDSC  arrangement  puts 
the  purchaser  in  a  better  position  than  if 
a  sales  lo^d  were  always  paid  at  the 
time  of  sale. 

Applicants'  Condition 

If  the  requested  order  is  granted. 
Applicants  agree  to  comply  with 
proposed  rule  6c-10  under  the  Act 
Investment  Company  Act  Release  No. 
16619  (Nov.  2, 1988).  as  such  rule  is 
currently  proposed  and  as  it  may  be 
reproposed.  adopted,  or  amended. 


■  In  a  letter  dated  September  12, 1991.  counael  for 
Applicant!  indicate  that  any  revocation  of  a  waiver 
of  the  CDSC  in  effect  at  any  given  time  will  t>e 
applied  only  to  proapective  ahaieholders. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  91-23300  Filed  9-26-01;  8:45  am] 
MLUNO  cooe  wi»-ei-M 


[ReL  No.  IC-1S32S;  Fit*  No.  812-7761) 
Mmrill  Lynch  Life  Insurance  Co.,  et  ai. 

September  20, 1991. 

AOEitCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Merrill  Lynch  Variable  Life 
Separate  Account  of  Merrill  Lynch  Life 
Insurance  Company  (the  "Separate 
Account"),  Merrill  Lynch  Life  Insurance 
Company  ("MUC")  and  Merrill  Lyndi. 
Pierce.  Fenner  &  Smith  Incorporated 
("Merrill  Lynch"). 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  sections 
2(a)(32).  22(c)  and  27(c)(1)  of  the  Act. 
and  Rules  6e-3(T)  and  22c-l  thereunder. 
SUMMARY  OF  APPUCATiotC  Applicants 
seek  an  order  to  permit  the  deduction  of 
the  balance  of  a  deferred  premium  tax 
charge  upon  the  surrender  of  certain 
flexible  premium  variable  life  insurance 
policies. 

FtUNQ  DATE:  July  24, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

If  no  hearing  is  ordered  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the  application 
or  ask  to  be  notified  if  a  hearing  is 
ordered.  Any  requests  must  be  received 
by  the  Commission  by  5:30  p.m.  on 
October  15. 1991.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
request,  the  reasons  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  a 
copy  to  the  Secretary  of  the 
Commission,  along  with  proof  of  service 
by  affidavit  or,  for  lawyers,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549.  The 
Separate  Account  and  MLIC.  1200  6th 
Avenue,  Seattle,  Washington  98101. 
Merrill  Lynch,  Pierce,  Fenner  &  Smith 
Incorporated,  One  World  Financial 
Center,  North  Tower,  New  York.  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  V.  Wible.  Staff  Attorney,  at 
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(202)  272!-2(Ls6,  or  Heidi  Stam,  AMistaiU 
Chief,  «t  (202)  272-2060.  Office  ot 
Insurance  Products  and  Legal 
Compliance  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

FoUowing  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  ^C's  Public 
Reference  Office. 

Applicanta'  Representationfr 

1.  MLIC  is  a  stock  life  insurance 
company  organized  under  the  iaw»  of 
the  State  of  Washington,  with  its  home 
office  located  in  Seattle,  Washington 
and  its  administrative  office  located  in 
Plainaboro,  New  Jersey.  MLIC  is  an 
indirect  whcUy-owned  subsidiary  of 
MerriU  Lyndt  ft  Co.,  Inc. 

2.  The  Sepazate  Account  was 
establiebed  by  \&JC  on  November  16, 
1990,  as  a  separate  investment  sccou>t 
to  provide  the  basic  funding  to  sopport 
benefits  under  certain  flexible  premium 
variairfe  life  insurance  policies  (the 
"Poricies").  The  Separate  Account  is 
registered  with  the  Cotnmissioa  as  a  wait 
investmest  trust  bi  the  fMure,  policies 
substantially  similar  to  the  Pohcies  may 
be  funded  tla-ough  the  Separate  Accouat 
and  any  other  separate  investment 
accouat  ("Successor  AccoKatf) 
established  or  acquired  by  MJC  with 
which  the  Sepaxate  Accoost  may  be 
merged  oe  combiaed  or  to  wiach  assets 
Bupportiaf  any  class  of  Pohdes  or 
portt<m  theiecrf  may  be  trmtsfetred. 

3.  The  Separate  Acceaat  will  consist 
of  one  <a  more  investment  divisions,  and 
all  assets  hcU  in  the  Separate  Account's 
investment  divisiona  wiH  be  used  to 
purchase  shares  issued  by  eoe  of  the 
eleven  portfolioa  of  Merrill  Lynch  Series 
Fund,  Inc..  or  tmits  in  desi^uted  trusts 
in  The  MerriH  Lynch  Fad  of  Stripped 
("Zero")  U.S.  Treasury  Securities,  Series 
A  through  H  (the  'Trusts"). 

4.  MLIC  deducts  a  charge  ("Deferred 
Contract  Loading")  from  the  initial 
premium  on  the  Policies,  and  on  any 
additional  payment  received  on  those 
Policies,  after  aitoeation  to  tlie  Policy's 
investment  base.  The  Deferred  Contract 
Loading  equals  9.0%  of  each  payment 
(11%  in  the  case  of  joint  insureds).  The 
amount »{ the  charge  consisls  of  a  sales 
load  of  4^%  (6.5%  in  the  case  of  )otnt 
insureds),  a  2.5%  charge  for  premium 
taxes  and  a  2.0%  charge  for  federal 
income  taxes  measured  by  premituns. 
Although  chargeable  to  the  mitial 
premium:  and  additional  payments,  the 
deduction  of  the  premium  tax  charge  is 
deferred  and  is  deducted  from  the 
Policy  3  investment  base  in  ten  equal 
installments  af  .25%  on  each  of  the  first 
ten  aimiversaries  on  or  following  receipt 


and  acceptance  of  that  payment.  The 
2.5%  premhim  tax  charge  is  cost  based, 
and  MLIC  anticipates  no  element  of 
profit  from  the  charge. 

5.  Because  no  premium  fax  Is 
deducted  from  the  initial  premium  or 
any  additional  payments  before 
allocation  to  the  separate  accoimt,  a 
Policy's  investment  base  in  effect 
inchides  the  premium  tax  for  those 
premium  payments  (as  part  of  the 
Deferred  Contract  Loading).  If  the  Policy 
owner  surrenders  a  Policy  before  the 
Deferred  Con^^ct  Loading  has  been 
fully  deducted,  the  balance  of  the 
Deferred  Contract  Loading  not  yet 
deducted  will  be  subtracted  from  the 
Policy's  investment  base  in  determining 
the  net  cask  surrender  value  payable  to 
the  Pohcy  owner. 

6.  The  Applicants  recognize  thai  the 
deduction  of  the  balance  of  the  Deferred 
Contract  Loading  with  respect  to  the 
premium  taxes  in  determining  the  net 
cash  surrender  value  payable  to  a  Poiicy 
owner  could  be  characterized  as  a 
"surrender  charge".  Therefere.  the 
Applicants  request  an  exemption  &om 
sections  2(a)(32].  22(c)  and  27[c]{l]  of  the 
Act  and  Rules  6e-a(T){b)(12).  6e- 
3(T)(b)(13)(iv)  and  22o-l.  thereunder,  to 
the  extent  necessary  to  pennit  the  net 
cash  surrender  value  to  reflect  a 
deduction  of  the  balance  of  the  deferred 
premium  taxes  upon  surrender  of  the 
Policies  or  any  substantially  similar 
policies  issued,  through  the  Separate 
Account  or  any  Successor  Account 

7.  The  Applicants  believe  that  the 
deduction  of  the  balance  oTdef erred 
premium  taxes  upon  surrender  of  a 
Pohcy  should  not  be  viewed  as  a 
"surrender  charge"  because  the  charges 
comprising  the  deferred  premium  taxes 
are  incurred  and  fixed  at  the  time  MLIC 
receives  and  accepts  the  initial  premium 
or  any  additional  payments,  and  are 
ultimately  deducted  from  the  Policy's 
investment  base  regardless  of  whether 
the  Policy  is  surrendered.  MUCs 
deferral  of  the  timing  of  the  deductions 
for  these  charges  is  merely  intended  to 
increase  the  initial  aoKmnt  aHoested  to 
the  Separate  Accoimt  by  the  amount  of 
the  Deferred  Contract  Loading  and 
thereby  enable  Policy  owners  to  benefit 
from  any  favorable  investment 
performance  on  the  deferred  premium 
taxes. 

&  The  Applicants  assert  that 
deducting  the  balance  of  Deferred 
Contract  Loading  in  determining  the 
amount  payable  to  a  Policy  owner  upon 
surrender  of  the  Policy  in  no  way 
restricts  the  Micy  owner  from  reeervvig 
on  redemption  his  or  her  proportionate 
share  of  the  value  of  the  Separate 
Account  funding  the  Pohcy.  Rather,  the 
Applicants  maintain  that  the  deferred 


premium  taxes  deducted  at  the  time  of 
surrender  consist  of  cherges  that  were 
chargeable  to  premiums  when  paid,  but 
were  intended  to  be  deducted  oyer  a 
period  of  time  rather  than  up-front 
Thus,  the  Applicants  assert  that  the 
Policy  owner's  proportionate  share  in 
the  Separate  Account  shouJd  not  be 
deemed  to  include  the  portion  of  the 
investment  base  equal  to  the  Deferred 
Contract  Loading  not  yet  deducted. 
Every  Policy  owner  benefits  from  the 
fact  that  the  premian  tax  chargeable  to 
a  payment  is  deducted  annually  in 
installments  over  a  period  of  years  (or 
upon  surrender,  if  the  Policy  owner 
surrenders  the  Policy  before  all  annual 
deductions  have  been  made). 

9.  The  Applicants  believe  that  a  PoBcy 
providmg  for  a  cash  surrender  vahie 
reflecting  the  deduction  of  premittm  tax 
cherges  upon  surrender  of  a  PoHcy  fs 
consistent  with  the  definition  of  a 
"redeemable  secnrity"*  withm  the 
meaning  of  sectjons  2fa)f32)  and  27f^} 
of  the  Act,  as  adapted  for  flexftjle 
premium  life  insurance  by  paragraphs 
(bKl2)  and  (b)(13)(iv)  of  Ruh?  bc~3ij), 

10.  Rule  220-1.  as  pertinent  here, 
prohibits  a  registered  investment 
company  which  issues  a  ledeeuiafale 
secmity  from  redeemmg  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  suck  sccority  which  is 
next  computed  after  receipt  of  the 
tender  of  such  security.  Rale  Be- 
3(T)(b)(12),  as  relevant  here,  affords 
exemptive  relief  from  Rule  22o-l  with 
respect  ts  "rederaptian  procedores" 
which,  in  the  context  of  flrwibls 
premium  variable  life  insurance, 
includes  surrender  and  exchange 
procedures.  Thus,  Rule22c-1  and  Rule 
6e-3(T)(bKl2).  read  together,  impose 
requirements  with  respect  to  both  the 
amount  payable  on  surrender  and  the 
time  as  of  which  s«ch  amoant  is 
calculated.  Although  the  exemptive 
rehef  granted  is  broad,  the  Applicanta 
recognize  that  Rule  6e-3(T)(b)(l^  could 
be  read,  in  conjunction  with  other 
paragraphs  of  Rule  6e-d{T),  as  being 
premised  on  the  absence  of  a  deda^ion 
of  deferred  charges  when  the  amoont 
payable  on  surreiBder  is  determined. 

11.  Regarding  the  timing  requirement 
of  Rule  22C-1,  the  Applicants,  consistent 
with  their  current  procedures,  will 
determine  the  net  cash  surrender  vabe 
under  a  Policy  in  accordance  with  Rule 
6e-3rrKb)(12)ti]  and  on  a  basis  next 
computed  after  receipt  of  the  Policy  and 
the  Policy  owner's  written  request  for 
surrender.  The  Coaimisaion's  purpose  in 
adopting  Rule  22o-l  was  to  mimimize,  in 
connection  with  the  disthbution, 
redemption,  and  repurchase  of  securitiea 
of  a  registered  investment  company,  (i) 
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the  dilution  of  the  interests  of  the  other 
security  holders  in  such  investment 
company,  and  (ii)  speculative  trading 
practices  that  are  unfair  to  such  holders. 
The  Applicants'  procedure  of  deducting 
the  balance  of  deferred  premium  taxes 
in  determining  the  net  cash  surrender 
value  payable  to  a  Policy  owner  would 
in  no  way  have  the  dilutive  effect  which 
Rule  22C-1  is  designed  to  prohibit, 
because  a  surrendering  Policy  owner 
would  "receive"  no  more  than  an 
amount  equal  to  the  net  cash  surrender 
value  determined  pursuant  to  the 
formula  set  out  in  his  or  her  Policy,  after 
MLIC's  receipt  of  his  or  her  surrender 
request  and  the  Policy.  Furthermore, 
flexible  premium  variable  life  insurance 
policies,  by  natiire.  do  not  lend 
themselves  to  the  kind  of  speculative 
short-term  trading  that  Rule  22c-l  was 
intended  to  deter,  and  even  if  they  could 
be  so  used,  the  deduction  of  deferred 
charges  upon  surrender  would 
discourage  rather  than  encourage  any 
such  trading. 

12.  On  the  foregoing  basis,  Applicants 
believe  that  their  procedure  of  deducting 
the  balance  of  the  deferred  premium 
taxes  in  determining  the  net  cash 
surrender  value  payable  to  a  Policy 
owner  is  not  inconsistent  with  the  policy 
and  purposes  of  Rule  22o-l. 

For  the  Commission  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Margarat  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  91-23332  Filed  9-26-01: 8:45  am] 
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[ReL  No.  IC-18329;  Fil*  No.  812-77601 
Meniil  Lynch  Life  Insurance  Co.,  et  al. 

September  20. 1991. 
agency:  Securities  and  Exchange 
Commission  ("SEC  or  "Commission"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Merrill  Lynch  Life 
Insurance  Company  ("MLIC"),  Merrill 
Lynch  Variable  Life  Separate  Account  of 
Merrill  Lynch  Life  Insurance  Company 
(the  "Separate  Account"  or  the 
"Accoimt")  and  Merrill  Lynch.  Pierce. 
Fenner  &  Smith  Incorporated  ("Merrill 
Lynch"). 

RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  pursuant  to  section  6(c) 
granting  exemptions  from  sections 
12(d)(1),  26(a)(2)  and  27(c)(2)  of  the  Act. 
and  pursuant  to  section  17(b)  granting 
an  exemption  from  section  17(a)  of  the 
Act. 


SUMMANY  OF  APPUCATiON:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  Separate  Account  to 
purchase  shares  of  investment 
companies  organized  as  unit  investment 
trusts  ("Trusts");  to  permit  MLIC  to 
recover  amounts,  through  asset  charges 
against  the  Separate  Account,  paid  by 
MLIC  to  the  Trusts'  sponsor  in 
connection  with  acquiring  Trust  units  for 
the  Separate  Account;  to  permit  the 
Separate  Account  to  purchase  units  of 
the  Trust  from,  and  sell  units  of  the 
Trust  to.  an  affiliate;  and  to  extend  such 
relief  to  any  other  separate  investment 
account  established  or  acquired  by 
MLIC  with  which  the  Separate  Account 
may  be  merged  or  combined  or  to  which 
assets  supporting  variable  life  insurance 
policies  issued  through  the  Separate 
Account  may  be  transferred. 

FIUNO  OF  THE  APPUCATION:  The 

application  was  filed  on  July  24, 1991. 
HEARINO  OR  NOTIFICATION  OF  HEARING: 

If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m.  on  October  15, 1991.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

addresses:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants.  Merrill  Lynch  Life  Insurance 
Company.  1200  6th  Avenue.  Seattle. 
Washington.  98101.  attention:  Barry  G. 
Skolnick,  Esq..  Senior  Vice  President 
and  General  Counsel. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  V.  Wible.  Staff  Attorney,  at 
(202)  272-2026.  or  Heidi  Stam.  Assistant 
Chief,  at  (202)  272-2060.  Office  of 
Insurance  Products  and  Legal 
Compliance  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  MLIC  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Washington,  with  its  home 
office  located  in  Seattle.  Washington 


and  its  administrative  office  located  in 
Plainsboro,  New  Jersey.  MLIC  is  an 
indirect  wholly-owned  subsidiary  of 
Merrill  Lynch  &  Co..  Inc.  MLIC  is 
authorized  to  do  business  in  46 
jurisdictions,  and  offers  life  insurance 
and  annuity  contracts.  MUC  will  issue 
various  flexible  premium  variable  life 
insurance  policies  (collectively,  the 
"Policies")  through  the  Separate 
Account.  The  assets  of  the  Separate 
Account  will  be  derived  solely  from  the 
sale  of  the  MLIC  Policies  together  with 
any  necessary  advances  made  by  MLIC 
in  connection  with  the  operation  of  the 
Separate  Account. 

2.  The  Separate  Account,  organized  as 
a  unit  investment  trust,  was  established 
on  November  16. 1990  to  provide  the 
basic  funding  to  support  benefits  under 
MLIC  policies.  Currently,  it  is  expected 
that  the  Separate  Account  will  consist  of 
thirty  investment  divisions.  All  assets 
held  in  the  Separate  Account's 
investment  divisions  will  be  used  to 
purchase  shares  issued  by  the  Merrill 
Lynch  Series  Fund.  Inc.  ("Series  Fund") 
or  units  of  separate  unit  investment 
trusts.  The  unit  investment  trusts 
("Series")  will  be  registered  as  a  single 
unit  investment  trust  ('Trust").  Merrill 
Lynch,  a  wholly-owned  subsidiary  of 
Merrill  Lynch  &  Co.,  Inc..  which  is  also 
the  parent  corporation  of  MUC.  is  the 
sponsor  and  depositor  of  the  Trust. 

3.  Policy  benefits  will  be  determined 
&t>m  the  investment  base  of  the  Policies. 
Initially,  the  investment  base  will  equal 
the  premium  paid  plus  the  Policy 
loading.  Thereafter,  the  investment  base 
will  be  adjusted  daily  to  reflect  the  net 
rate  of  return  of  the  chosen  investment 
divisions  of  the  Separate  Account,  any 
premium  payments  made,  and  any 
Policy  loans,  loan  repayment  and  partial 
withdrawals.  The  death  benefit  and 
cash  values  under  a  particular  Policy 
will  vary  based  upon  the  investment 
performance  of  the  chosen  Separate 
Account  investment  divisions  funding 
the  Policy. 

4.  Other  versions  of  the  Policies  may 
be  created  in  the  future  which  provide 
for  different  structures  for  premium 
payments. 

5.  Policy  owners  will  be  permitted  to 
allocate  their  investment  base  among 
the  various  investment  divisions  which 
invest  in  the  underlying  vehicles, 
including  both  the  Series  Fund  and  the 
Series  of  the  Trust.  The  Policy  loading 
will  be  deducted  from  the  premium,  but 
advanced  by  MLIC  to  the  Separate 
Account  and  included  in  the  Policy 
owner's  investment  base.  The  Policy 
loading  will  then  be  deducted  in  equal 
installments  on  the  next  ten  Policy 
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anniverearies.  Other  charges  deducted 
from  the  Pohcy  include  an  asset  charge 
to  cover  the  mortality,  expense  and 
guaranteed  benefit  risks  and  a  charge 
against  the  assets  of  each  division 
investing  in  the  Trust,  currently  at  an 
effective  annual  rate  (which  can  be 
increased  to  no  more  than  .50%)  which 
compensates  MLIC  for  its  costs  in 
acquiring  units  of  the  Trust  for  those 
divisions.  These  charges  are  deducted 
on  a  daily  basis  for  determining  a 
Policy's  net  rate  of  return. 

6.  Each  Series  of  the  Trust  will  be 
comprised  of  U.S.  Treasury  securities 
which  have  been  stripped  of  their 
coupons.  Currently,  there  are  nineteen 
Series  with  maturities  ranging  from 
approximately  1991  to  2011.  It  is 
anticipated  that  additional  Series  will  be 
created  in  the  future.  By  purchasing  a 
portfolio  of  such  securities,  an  interest 
rate  may  be  "locked-in"  for  that  Series. 
Thus,  the  Series  will  provide  Policy 
owners  an  opportunity  to  allocate  all  or 
a  portion  of  the  investment  base  of  their 
Policy  to  an  investment  vehicle  that  will 
have  a  fixed  yield  for  a  specified  period 
of  time. 

7.  As  sponsor  and  depositor  for  the 
Trust,  Merrill  Lynch  will  deposit  zero 
coupon  bonds  (or  contracts  to  purchase 
such  securities)  in  each  Series 
immediately  prior  to  the  initial  offering 
of  units  of  Uiat  Series  to  the  Separate 
Account.  An  evaluator  will  be  appointed 
to  value  the  securities  held  in  each 
Scries  and  to  compute  the  price  of  units 
of  each  Series.  The  evaluator, 
Interactive  Data  Services,  Inc.,  is  not 
affiliated  with  Merrill  Lynch  or  MLIC. 

8.  Units  of  the  Trust  will  be  sold  only 
to  the  Separate  Account,  Variable 
Account  A  of  Monarch  Life  Insurance 
Company,  and  the  separate  accounts  of 
Tandem  Insurance  Group,  Inc.  and 
Royal  Tandem  Life  Insurance  Company. 
Units  sold  as  a  part  of  a  primary 
offering,  as  well  as  units  redeemed,  will 
be  priced  in  accordance  with  Rule  22c-l 
under  the  Act  at  a  price  equal  to  the 
"current  net  asset  value  next  computed 
after  receipt  of  an  order  to  purchase  or 
redeem"  as  defined  in  Rule  2a-4.  For 
purposes  of  determining  the  current  net 
asset  value  of  a  unit,  the  underlying 
portfolio  securities  will  be  valued  in 
accordance  with  the  usual  practice 
followed  by  similar  imit  investment 
trusts:  If  market  quotations  are  readily 
available,  the  public  offering  price  of  the 
units  will  be  based  upon  the  current 
market  value  of  the  underlying  securities 
using  the  offering  side  evaluation,  and 
the  redemption  price  of  the  units  will  be 
based  upon  the  current  market  value  of 
the  underlying  securities  using  the  bid 
side  evaluation. 


9.  In  addition.  Merrill  Lynch,  by 
agreement,  will  maintain  a  secondary 
market  in  Trust  units  of  sufficient  size 
and  duration  so  that:  (1)  When  the 
Separate  Account  has  net  redemptions 
in  an  investment  division  investing  in  a 
particular  Series  of  the  Trust,  Merrill 
Lynch  will  always  repurchase  those 
Trust  units,  rather  than  requiring  the 
Account  to  redeem  units  in  order  to 
fulfill  Policy  owners'  transactions;  and 
(2)  Merrill  Lynch  will  redeem  units  with 
the  Trustee  only  in  an  amount  that 
matches  the  value  of  securities  held  in  a 
particular  Series  to  be  sold  to  satisfy  the 
redemption,  thus  creating  no  remainder 
to  be  reinvested.  The  pricing  of  units 
sold,  repurchased  or  resold  by  Merrill 
Lynch  in  the  secondary  market  will  also 
be  in  accordance  with  the  provisions  of 
Rule  22C-1.  Under  the  secondary  market 
maintained  by  Merrill  Lynch,  any  units 
of  the  Trust  repurchased  from  the 
Separate  Account  will  be  repurchased  at 
a  price  calculated  in  a  manner  similar  to 
that  used  to  calculate  the  offering  price: 
the  current  net  asset  value,  valuing 
underlying  securities  at  their  offering 
side  evaluation.  Units  repurchased  from 
the  Separate  Account  may  be  resold  to 
the  Separate  Account  on  the  same  basis 
as  if  they  were  original  units. 

10.  The  Separate  Account  will 
purchase  units  of  each  Series  of  the 
Trust  for  placement  in  the  corresponding 
division  based  upon  the  net  transactions 
of  Policy  owners.  The  total  offering  price 
of  units  placed  in  the  Separate  Account, 
including  units  sold  in  a  primary  offering 
or  a  secondary  market  offering,  will 
include  a  "transaction  charge"  to  be 
paid  directly  by  MLIC  to  Merrill  Lynch. 
Unit  investment  trusts  are  generally  sold 
to  the  public  at  a  price  which  includes  a 
sales  charge,  typically  ranging  between 
three  and  five  percent.  However,  at  the 
time  of  the  Separate  Account's  purchase 
of  units  of  the  Trust,  the  Account  will 
not  pay  any  sales  charge;  instead  MLIC 
will  pay  an  amount  directly  to  Merrill 
Lynch  out  of  its  general  account  assets 
to  compensate  Merrill  Lynch  as  the 
sponsor  and  principal  underwriter  of  the 
Series.  Thereafter,  MLIC  will  seek  to 
recover  the  amounts  advanced  through 
an  asset  charge  levied  against  the  assets 
of  the  Separate  Account  held  in  the 
investment  divisions.  This  charge  will 
be  cost-based  with  no  anticipated 
element  of  profit  for  MLIC.  If  experience 
proves  different  than  anticipated,  the 
amount  of  this  charge  may  vary  to 
refiect  the  change  in  actual  costs,  but,  in 
no  event  will  it  exceed  an  annual  rate  of 
.50%  of  the  average  daily  net  assets  of 
each  of  the  investment  divisions 
investing  in  the  Trust 


11.  Section  12(d)(1)(A)  of  the  Act.  as 
here  relevant,  generally  restricts  the 
ability  of  a  registered  investment 
company  to  acquire  the  securities  of  any 
other  investment  company.  However, 
section  12(d)(1)(E)  removes  such 
restrictions  if,  inter  alia,  the  acquired 
securities  are  the  only  securities  held  by 
a  registered  unit  investment  trust  that 
issues  two  or  more  classes  of  securities, 
each  of  which  provides  for  accumulation 
of  shares  of  a  different  investment 
company. 

12.  Typically,  the  unit  investment 
trusts  which  have  relied  upon  the 
section  12(d)(1)(E)  exception  have 
invested  in  underlying  management 
companies.  The  structure  proposed  by 
the  Applicants  will  involve  the  Separate 
Account  investing  io  a  management 
company  (the  Series  Fund)  as  well  as 
another  unit  investment  trust  (the  Trust). 

13.  The  Applicants  assert  that  the 
investment  by  a  unit  investment  trust  in 
another  unit  investment  trust  should  not 
affect  the  availability  of  the  section 
12(d)(1)(E)  exception.  The  statutory 
exception  does  not  specify  the  type  of 
investment  company  in  which  the  unit 
investment  trust  must  invest;  rather,  the 
exception  depends  on  the  classification 
of  the  acquiring  company.  That 
requirement  is  met  in  the  instant  case. 
However,  to  remove  any  doubt,  the 
Applicants  have  requested  an 
exemption  from  the  provisions  of  section 
12(d)(1),  to  the  extent  necessary  to 
permit  the  Separate  Account  to  acquire 
units  of  the  Trust. 

14.  The  Applicants  assert  that  in 
providing  the  exemption  contained  in 
section  12(d)(1)(E),  Congress  recognized 
the  legitimate  and  beneficial  purposes  of 
one  investment  company  investing  in  ' 
another  investment  company.  The 
Applicants  represent  that  in  this 
particular  case,  the  two  tier  structure 
provides  a  benefit  to  the  investors  in  the 
Separate  Account  by  allowing  greater 
flexibility  in  investment  opportunities, 
without  creating  the  abuses  targeted  by 
Section  12  of  the  Act.  Further,  the 
Applicants  assert  that  although  Merrill 
Lynch  is  an  affiliated  person  and 
depositor  of  the  Separate  Account,  the 
arrangements  under  which  the  Separate 
Account  purchases  and  sells  units  in  the 
Trust  were  negotiated  between  Merrill 
Lynch  and  Monarch  Life  Insurance 
Company  ("Monarch")  and  its  Variable 
Account  A  prior  to  the  time  that  MLIC 
established  the  Separate  Account. 
Therefore,  the  sales  charge  for  units  of 
the  Trust  are  in  effect  the  result  of 
arm's-length  negotiations  between 
Merrill  Lynch  and  Monarch,  which  are 
presumed  to  yield  fair  values.  Moreover, 
the  agreement  between  Merrill  Lynch 
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and  Monarch  in  setting  up  this  structure 
required,  and  the  agreement  between 
MLIC  and  Merrill  Lynch  will  require, 
that  the  terms  of  the  transactions  l>e  at 
least  as  good,  if  not  better,  than  the 
Separate  Account  could  receive  from 
other  parties. 

15.  As  stated  above,  the  Applicants 
propose  that  MLIC  directly  pay  to 
Merrill  Lynch,  in  connection  with  the 
acquisition  of  units  by  the  Separate 
Account,  an  amount  out  of  its  general 
account  assets  to  compensate  Merrill 
Lynch  as  sponsor  of  the  Trust.  MLIC  will 
seek  to  recover  such  amounts  from  the 
Separate  Account  throu^  an  asset 
charge  levied  against  the  investment 
divisions  investing  in  the  Trust.  Sections 
26(a)(2j  and  27(c)(2j  place  restrictions  on 
the  amounts  and  types  of  deductions 
that  can  be  made  from  the  assets  of  any 
unit  investment  trust  and  Rule  6e-3(T) 
modifies  those  restrictions  for  certain 
variable  life  insurance  separate 
accounts. 

16.  Although  the  Applicants  believe 
that  the  proposed  asset  charge  may  be 
assessed  in  conformance  with  the 
exemptions  provided  by  Rule  6e-3(T), 
they  recognize  that  the  asset  charge  may 
not  fall  squarely  within  the  type  of 
administrative  fees  envisioned  under  the 
Act  and  Rule  6e-3{T).  Therefore,  to  the 
extent  necessary,  the  Applicants  request 
an  order  granting  relief  from  the 
provisions  of  sections  26(a](2]  and 
27(cK2)  of  the  Act  to  permit  the 
assessment  of  the  asset  charge. 

17.  The  Applicants  submit  that  such 
exemptive  relief  meets  the  standards  of 
section  6(c)  of  the  Act  in  that  it  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  The  payment  by 
MLIC  of  amounts  to  Merrill  Lynch  to 
compensate  it  for  its  expenses  and 
services  as  sponsor  of  the  Trust  is 
necessary  to  induce  Merrill  Lynch  to 
create  the  Trust,  to  implement  the 
operational  procedures  for  the  Trust  and 
to  continue  to  maintain  a  secondary 
market  for  Trust  units.  TTie 
compensation  will  reimburse  Merrill 
Lynch  for  operational  and  overhead 
expenses,  and  legal,  accounting  and 
evaluator's  fees.  None  of  the 
compensation  received  by  Merrill  Lyndi 
is  designed  as  reimbursement  of 
distribution  expenses  or  compensation 
for  Merrill  Lynch's  sales  efforts. 
Moreover,  the  amount  of  the 
compensation  was  effectively 
determined  on  the  basis  of  arm's  length 
negotiations. 

18.  MLIC  represents  that  its 
detennination  to  pay  the  amounts 
directly  and  recover  the  cost  throu^  an 


asset  charge,  rather  than  having  the 
Separate  Account  pay  the  compensation 
to  Merrill  Ljmch  upon  the  purchase  of 
the  units,  was  made  for  the  benefit  of 
Pohcy  owners.  The  AppUcants  believe 
that  through  this  system,  Policy  owners 
are  able  to  receive  yields  that  are  more 
stable,  since  the  expenses  of  the 
division  will  remain  fairly  consistent 
rather  than  fluctuating  with  the  level  of 
net  purchases  of  Trust  units  by  the 
Separate  Account.  Moreover,  the 
Applicants  believe  that  the  proposed 
method  will  create  more  equitable 
results  among  Policy  owners  by 
allocating  a  proportionate  share  of  the 
acquisition  expenses  to  all  Policy 
owners  allocating  premiums  to  the 
investment  divisions  investing  in  a 
Series  of  the  Trust,  rather  than 
permitting  the  expenses  incurred  by 
individual  Policy  owners  to  vary  based 
upon  the  timing  of  their  particular 
allocation. 

19.  The  Applicants  believe  that  the 
proposed  asset  charge  is  a  reasonable 
and  proper  charge  designed  to  cover 
expenses  that  are  properly  viewed  as  a 
cost  of  operating  and  administering  the 
Separate  Account.  Accordingly, 
Applicants  believe  the  requested  relief 
meets  the  standards  set  by  section  6(c) 
and  should  be  granted. 

20.  Section  17(b)  of  the  Act  provides 
that  the  Commission,  upon  application, 
may  exempt  transactions  from  the 
provisions  of  Section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve  overreaching 
on  the  part  of  any  person  concerned, 
and  that  the  proposed  transactions  are 
consistent  with  the  policy  of  the 
registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  The  Apphcants 
state  that  all  the  outstanding  voting 
stock  of  both  MerriQ  Lynch  and  MUC  is 
beneficially  owned  by  Merrill  Lynch  & 
Co.,  Inc.,  and  thus  Merrill  Lynch  and  the 
Separate  Account  are  affiliated  persons 
within  the  meaning  of  section  2(a)(3)  of 
the  Act  The  Apphcants  assert,  however, 
that  the  conditions  set  forth  in  section 
17(b)  of  the  Act  are  met  by  the  proposed 
transactions  between  Merrill  Lynch  and 
the  Separate  Account,  and  therefore  the 
Applicants  request  such  an  order  from 
the  Commission. 

21.  The  Applicants  assert  that  the 
consideration  the  Separate  Account  will 
pay  Merrill  Lynch  upon  the  purchase  of 
Trust  units  and  the  consideration  the 
Separate  Account  will  receive  from 
Merrill  Ljmch  npon  resale  of  Trust  units, 
and  the  sales  charge  indirectly  paid  by 
the  Separate  Account  to  Merrill  Lynch, 
will  be  fair  and  reasonable  and  will  not 


involve  overreaching  on  the  part  of  any 
person  concerned.  The  price  at  which 
the  Separate  Account  will  purchase  and 
resell  units  from  and  to  Merrill  Lynch 
will  be  based  upon  the  offering  side 
evaluation  of  the  underlying  securities. 
The  Applicants  state  that  a  qualified 
independent  evaluator  will  determine 
the  offering  side  valuation  of  die 
underlying  securities  for  any  purchaise 
or  sale  of  units  by  the  Separate  Account 
and  that  market  prices  for  the 
underlying  securities  are  usually  readily 
available.  The  Applicants  assert  that  as 
a  result  of  this  independent  evaluation 
of  the  worth  of  the  underlying  securities, 
the  Separate  Accoxmt  will  be  buying  and 
selling  units  from  Merrill  Lynch  at  a 
price  determined  to  be  at  "market**.  The 
Applicants  state  that  this  evaluation 
should  eliminate  any  possibility  that 
Merrill  Lynch  would  sell  units  to  the 
Separate  Account  at  an  inflated  price  or 
purchase  units  from  the  Separate 
Account  at  a  price  below  their  market 
value. 

22.  The  Apphcants  further  state  that 
Merrill  Lynch  will  not  be  able  to 
influence  the  Separate  Account  to 
purchase  or  sell  units  that  the  Separate 
Account  woidd  not  otherwise  have 
purchased  or  sold.  The  Applicants  state 
that  the  Separate  Account  will  only 
purchase  units  from  Merrill  Lynch  as 
Policy  owners  choose  to  direct  their 
purchase  payments  ftv  Policies  or 
investment  base  of  existing  Policies  to 
subaccounts  of  the  Separate  Account 
that  correspond  to  a  Sieries.  Similarly, 
the  Separate  Account  will  only  sell  units 
when  owners  surrender  their  Policies, 
reallocate  their  investment  base  from 
those  subaccounts,  take  out  a  Policy 
loan,  or  when  the  insured  dies. 
Therefore,  the  Applicants  assert,  the 
concern  underlying  section  17(a)  that  the 
decision  to  purchase  or  sell  securities  by 
an  investment  company  may  be 
influenced  by  the  interests  of  an 
affiliate,  if  the  securities  are  purchased 
or  sold  by  or  from  an  affiliate,  is 
inapposite  here. 

23.  The  Apphcants  note  that  while 
MLIC  and  Merrill  Lynch  are  affiliated 
persons,  they  have  separate 
management  and  each  is  operated  as  a 
separate  "profit  center."  The  Applicants 
represent  that  the  compensation  of  sales 
persons  selling  the  Policies  is  not 
dependent  upon  nor  affected  by  the 
particular  investment  vehicle  or  vehicles 
to  which  owners  allocate  the  premiums 
for  or  the  cash  value  of  the  Pc^ies. 
Therefore,  the  Applicants  assert  that 
sales  persons  are  not  expected  to  have  a 
preference  as  to  which  investment 
vehicle  Policy  owners  select. 
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24.  Finally,  the  Applicants  request  that 
the  exemptive  relief  requested  above, 
subject  to  the  same  conditions, 
representations  and  undertakings  set 
forth  with  respect  to  the  Separate 
Account,  also  apply  to  any  other 
separate  investment  account 
("Successor  Account")  established  or 
acquired  by  MLIC  with  which  the 
Separate  Account  may  be  merged  or 
combined  or  to  which  assets  supporting 
any  class  of  Policies  or  portion  thereof 
may  be  transferred.  This  relief  is  being 
requested  to  ensure  that  the  exemptive 
relief  will  continue  to  be  available  to 
MLIC  and  Merrill  Lynch  with  respect  to 
any  class  of  Polices  or  portion  thereof 
after  any  such  merger,  combination  or 
transfer,  and  that,  after  any  such  merger, 
combination  or  transfer,  such  relief  will 
be  available  to  the  Successor  Account 
supporting  such  Policies  to  the  same 
extent  as  the  Separate  Account. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-23302  Filed  9-28-91;  8:45  am] 

MLUNQ  COOC  Mt»-OV-M 

[ReleaM  No.  IC-18327;  FH«  No.  811-S429] 

Nationwide/Sierra  Capital  Variabia 
Account 

September  20, 1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Actofl940(the"Act"). 

appucant:  Nationwide/Sierra  Capital 

Variable  Account. 

RELEVANT  1940  ACT  SECTION:  Order 

requested  imder  section  8(f). 
SUMMARY  OP  APPUCATIOn:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nuNO  date:  The  application  was  filed 
on  September  5, 1991. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notiHed  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  5:30  p.m..  on  October  15, 
1991.  Request  a  hearing  in  writing,  giving 
the  nature  of  your  interest,  the  reason 
for  the  request,  and  the  issues  you 
contest.  Serve  the  Applicant  with  the 
request,  either  personally  or  by  mail, 
and  also  send  a  copy  to  the  Secretary  of 
the  SEC  along  with  proof  of  service  by 
affidavit  or,  for  lawyers,  by  certificate. 


Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549; 
Applicant,  One  Nationwide  Plaza, 
Columbus,  Ohio  43216. 

FOR  FURTHER  INFORMATION  CONTACT 

Joyce  M.  Pickholz,  Attorney,  (202)  272- 
3046  or  Heidi  Stam,  Assistant  Chief, 
(202)  272-2060,  O^ice  of  Insurance 
Products  and  Legal  Compliance 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SECs  Public 
Reference  Branch. 

Applicant's  Representations 

1.  The  Applicant  was  established  by 
its  depositor.  Nationwide  Life  Insurance 
Company  ("Nationwide"),  on  April  1, 
1987,  pursuant  to  the  provisions  of  Ohio 
law,  as  a  segregated  asset  account  for 
the  purpose  of  fimding  certain  Individual 
Deferred  Variable  Annuity  Contracts 
("Contracts")  issued  by  Nationwide. 
Capital  Alliance  Investments 
Incorporated  is  the  principal 
underwriter  of  the  Contracts  issued  by 
the  Applicant  and  joins  in  the 
application  in  that  capacity.  Applicant 
remains  a  separate  account  of 
Nationwide  under  Ohio  law. 

2.  The  Applicant  is  registered  under 
the  Act  as  a  unit  investment  trust.  On 
December  24, 1987,  the  Applicant  filed  a 
Notification  of  Registration  on  Form  N- 
BA.  On  July  8, 1987  Applicant  Bled  a 
registration  statement  on  Form  N-4  (File 
No.  33-15670)  pursuant  to  section  8(b)  of 
the  Act  and  the  Securities  Act  of  1933.  In 
connection  therewith,  the  Applicant 
registered  an  indefinite  number  of 
securities  in  accordance  with  Rule  24f-2 
under  the  Act  The  registration 
statement  has  not  been  declared 
effective  by  the  Commission.  No  public 
offering  was  ever  commenced  and  no 
securities  were  ever  sold  or  offered. 

3.  The  Applicant  has  not  at  any  time 
had  any  assets  and  does  not  expect  to 
have  assets  in  the  future.  The  Applicant 
has  no  debts  or  other  outstanding 
liabilities.  , 

4.  The  Applicant  is  not  engaged,  and 
does  not  propose  to  engage,  in  any 
business  activities  except  as  may  be 
necessary  to  wind  up  its  affairs. 

5.  The  Applicant  is  not  now  and  never 
has  been  a  party  to  any  litigation  or 
administrative  proceeding. 

For  the  Commission,  by  the  Division  of 


Investment  Management,  under  the  delegated 
authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  91-23334  Filed  9-26-91;  8:45  am| 

MUINQ  COOC  MlO-OI-lt 


[Release  No.  3S-253e31 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

Septeml>er  20. 1991. 

Notice  is  hereby  given  that  the 
following  filingts)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s]  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(8)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  dedaration(8) 
should  submit  their  views  in  writing  by 
October  15, 1991  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addressees)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notiHed  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  ^led  or  as 
amended,  may  t>e  granted  and/or 
permitted  to  become  effective. 

Massachusetts  Electric  Company  (70- 
7906) 

Notice  of  Proposal  to  Issue  Short  term 
Unsecured  Debt;  Order  Authorizing 
Solicitation  of  Proxies 

The  Massachusetts  Electric  Company 
("Mass.  Electric"),  a  subsidiary  of  New 
England  Electric  System,  a  registered 
holding  company,  both  located  al  25 
Research  Drive,  Westborough, 
Massachusetts  01562,  has  filed  a 
declaration  under  Sections  6(a),  7  and 
12(e)  of  the  Act  and  Rule  65  thereunder. 

By  orders  dated  April  15, 1985  and 
May  24, 1985  (HCAR  Nos.  23664  and 
23706).  the  Commission  authorized 
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Mass.  Oectric  through  )uly  31, 1992,  to 
issue  short-term  unsecured  debt  in 
amounts  not  exceeding  twenty  percent 
of  its  total  capitalization  as  defined  in 
its  By-Law*  (Total  Capitalization"). 
Because  the  Mass.  Electric  by-laws 
require  a  vote  of  a  majority  of  the 
holders  of  Cumulative  Preferred  Stock  in 
order  to  issue  short-term  unsecured  debt 
in  excess  of  ten  percent  of  the 
Company's  Total  Capitalization,  the 
Commission  also  authorized  Mass. 
Electric  to  solicit  the  requisite  proxies 
from  holders  of  its  cumulative  preferred 
stock,  in  order  to  issue  such  short-term 
unsecured  debt  in  amounts  exceeding 
ten  percent,  but  less  than  twenty 
p»cent,  of  its  Total  Capitalization. 
Holders  of  the  Cumulative  Preferred 
Stock  are  entitled  to  one  vote  per  share. 
At  a  special  meeting  held  on  June  27. 
1985,  the  holders  of  Mass.  Electric 
Cumulative  Preferred  Stock,  by  • 
majority  vote,  approved  that  proposal 

Mass.  Electric  now  proposes  to  extend 
its  authorization  to  issue  short-terra 
imsecured  debt  not  exceeding  twenty 
percent  of  its  Total  Capitalization  to  July 
31, 1999,  provided  that  any  such 
unsecured  debt  would  be  issued  no  later 
than  ]uly  31, 1999  and  mature  no  later 
than  July  31.  2000  ("Proposal").  As  of 
July  31, 1991,  Mass.  Electric  states  that 
the  authorization  requested  herein 
would  permit  it  to  issue  short-term  debt 
in  amounts  not  exceeding  approximately 
$122  million. 

Mass.  Electric  also  proposes  to  solicit 
proxies  in  order  to  seek  an  affirmative 
vote  of  the  holders  of  a  majority  of  its 
Cumulative  Preferred  Stock  for  the 
Proposal  The  Proposal  will  be 
submitted  for  consideration  and 
approval  by  the  holders  of  Mass. 
Electrics  Cumulative  Preferred  Stock  at 
a  meeting  tentatively  to  be  held  on 
November  21, 1991.  Mass.  Electric  has 
filed  its  proxy  solicitation  material  and 
requests  that  the  effectiveness  of  its 
declaration  with  respect  to  the 
solicitation  of  proxies  for  voting  by  its 
stockholders  to  approve  the  Proposal  be 
permitted  to  become  effective  as 
provided  in  Rule  62(d). 

It  appearing  to  the  Commission  that 
Mass.  Electric's  declaration  regarding 
the  proposed  solicitation  of  proxies 
should  be  permitted  to  become  effective 
forthwith,  pursuant  to  Rule  62: 

It  is  Ordered.  That  the  declaration 
regarding  the  proposed  solicitation  of 
proxies,  be,  and  it  hereby  is,  permitted 
to  become  effective  forthwith,  under 
Rule  62.  and  subject  to  the  terms  and 
conditions  prescribed  in  Rule  24  under 
the  Act. 


For  the  CommiraioD.  by  the  Division  of 
Investment  Manaflpment.  pursuant  to 
delegated  authority. 
Matgaral  H.  McFadand. 
Deputy  Secretary. 
[FR  Doc.  91-23333  Fded  9-26-91;  8:45  bib] 
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[Release  No.  3&-2S3*21 

Rling*  Under  th«  PubNc  UtHlty  Holding 
Company  Act  of  1935  ("Act") 

September  20. 1991. 

Notice  is  hereby  given  that  the 
following  filingfs)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application{s)  and/or  declarationfs)  for 
complete  statements  of  the  proposed 
transaction's)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  OfHce  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphcation(s)  and/or  declaration's) 
should  submit  their  views  in  writing  by 
October  15, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant's)  and/or 
declarant(s)  at  the  addres8(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application's)  and/ 
or  declaration(8).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Les  Developments  Hydroelectriques 
CHI,  Inc.  Consolidated  Hydro,  Inc.  (31- 
859) 

Les  Developments  Hydroelectriques 
cm.  Inc.  ("LDH")  and  Consolidated 
Hydro.  Ina  TConsolidated") 
(collectively,  the  "Applicants"),  One 
Greenwich  Plaza,  Greenwich, 
Connecticut  06830,  have  filed  an 
application  for  an  order  granting 
Applicants  an  exemption  under  section 
3'a)(5)  from  all  provisions  of  the  Act, 
except  section  9(a)(2). 

Consolidated  is  a  privately  held 
Delaware  corporation  whose  principal 
place  of  business  is  Greenwich, 
Connecticut.  Consolidated  states  that  it 


is  engaged  in  the  btisiness  of  developing, 
operating  and  owning  hydroelectric 
projects  throughout  the  United  States. 
Presently,  Consolidated,  or  one  of  its 
subsidiaries,  holds  ownership  interests 
in  sixty-one  operating  hydroelectric 
facilities  located  in  twelve  different 
states.  Pursuant  to  Section  210  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978,  each  such  operating  hydroelectric 
facility  is  a  qualified  energy  facility  and 
is  therefore  deemed  not  to  be  an 
"electric  utility  company"  under  Section 
2(a)(3)  of  the  Act.  At  this  time 
Consolidated  is  not  a  *^ublic-utility 
company**  within  the  meaning  of  the  Act 
and  derives  no  income  whatsoever, 
directly  or  indirectly,  from  any  one  or 
more  subsidiary  companies  which  are 
"public-utility  companies"  within  the 
meanmg  of  the  Act  within  the  United 
States  or  elsewhere. 

LDH,  a  wrholly-owned  subsidiary  of 
Consolidated,  is  a  Delaware 
Corporation  whose  principal  place  of 
business  is  Montreal,  Quebec.  Canada. 
LDH  is  not  currently  a  "public-utility 
company"  within  the  meaning  of  the 
Act. 

LDH  seeks  to  acquire  a  50%  interest  in 
a  hydroelectric  project  in  Montreal, 
Quebec,  Canada  (the  "Project")  owned 
by  a  nonaffiliated  Canadian 
Corporation.  Developments  Hydromega. 
Inc.  ("DHI").  LDH  intends  to  establish  a 
new  corporation  under  the  laws  of 
Quebec  '"NEWCO")  to  which  DHI  will 
transfer  all  assets  and  liabilities  relating 
to  the  Project.  LDH  will  acquire  50%  of 
the  issued  and  outstanding  stock  of 
NEWCO.  and  DHI  wiU  own  the 
remaining  fifty  percent  of  the  NEWCO 
stock. 

NEWCO  will  be  a  "public  utility 
company"  under  Section  2(a)(5)  of  the 
Act.  and  both  Consolidated  and  LDH 
will  be  holding  companies  as  defined  by 
section  2(a)(7)(A)  of  the  Act  and,  as 
such,  subject  to  regulation  under  the  Act 
unless  an  exemption  is  obtained. 

Consolidated  and  LOH  assert  that 
they  qualify  for  an  exemption  under 
section  3(a)(5)  of  the  Act.  Neither  is  a 
company  the  principal  business  of 
which  within  the  United  States  is  that  of 
a  public-utility  company,  and  neither 
derives  (or  will  derive)  any  material  part 
of  its  income,  directly  or  indirectiy.  from 
any  one  or  more  subsidiary  companies 
the  principal  business  of  which  within 
the  United  States  is  that  of  a  public 
utihty. 

American  Electric  Power  Company,  Inc. 
et  al.  (70-7880) 

American  Electric  Power  Company, 
Ina  ("American 'l  1  Riverside  Plaza. 
Columbus,  Ohio  43215.  a  registered 
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holding  company,  and  two  of  its  electric 
public-utility  subsidiary  companies, 
Indiana  Michigan  Pvvrer  Company 
("I&M"),  One  Summit  Square,  Fort 
Wayne,  Indiana  46801,  and  Michigan 
Power  Company  {**MPCo**),  123  Portage 
Avenue,  Three  Rivers,  Michigan  49093, 
have  filed  an  application-declaration 
under  Sections  6(a),  7,  9(a),  10, 12(b)  and 
12(d)  of  the  Act  and  Roles  43  and  45 
thereunder. 

By  order  dated  August  17, 1987 
(HCAR  No.  2442),  the  Commission 
authorized  American  and  MPCo,  to 
enter  into  certain  transactions  which 
resiHted  in  the  sale  of  the  gas  utility 
properties  of  MPCo  to  an  unaffiliated 
company.  In  their  application- 
declaration  related  to  that  sale, 
American  and  MPCo  indicated  that  after 
such  sale,  American  may  cause  MPCo  to 
merge  its  remaining  electric  utility 
operations  into  I&M's  operations  in  the 
State  of  Michigan. 

American,  I&M  and  MPCo  now 
propose  that,  at  the  Effective  Time  (as 
hereinafter  de&ied),  MPCo  will  merge 
with  and  into  I&M,  the  separate 
corporate  existence  of  MF*Co  will  cease, 
and  I&M.  as  the  "Surviving 
Corporation,"  will  own  all  real  estate 
and  other  property  of  MPCo,  and  will  be 
subject  to  all  the  obligations  and 
liabilities  of  MPCo.  Each  outstanding 
share  of  capital  stock  of  I&M  will 
continue  to  be  an  outstanding  share  of 
stock  of  the  Surviving  Corporation,  and 
will  continue  to  have  the  same  rights, 
privileges  and  preferences  as  before  the 
merger.  Each  outstanding  share  of 
capital  stock  of  MPCo  will  be  cancelled 
and  extinguished,  and  no  new  or 
additional  stock  of  the  Surviving 
Corporation  will  be  issued  in  connection 
with  the  Merger. 

The  "Effective  Time"  will  be  11:59 
p.m.,  Fort  Wayne,  Indiana,  time  on  the 
latter  of  (i)  the  last  day  of  the  month  of 
the  filing  of  the  Articles  of  Merger  with 
the  Secretary  of  State  of  Indiana,  or  (ii) 
the  last  day  of  the  month  of  the  filing  of 
the  Certificate  of  Merger  with  the 
Michigan  Department  of  Commerce. 

In  connection  with  the  merger,  I&M 
pro[>08es  to  assume  all  of  the 
outstanding  obligations  of  MPCo, 
including  a  term  loan  in  the  principal 
amount  of  $5,000,000  due  September  30, 
1992,  bearing  interest  at  the  fixed  rate  of 
11.80%  per  annum  ("First  Loan"),  and  a 
term  loan  in  the  current  principal 
amount  of  $5,000,000  due  January  22, 
1996,  bearing  interest  at  a  rate  of  7.375% 
per  annum  until  August  28, 1991  and 
thereafter  at  various  fixed  or  fluctuating 
rates  ("Second  Loan").  The  assumption 
of  the  First  and  Second  Loans  will  be 
effected  in  compliance  with  all 
applicable  indenture,  charter  and  other 


standards  relating  to  such  loans  and  the 
capitalization  ratios  of  I&M. 

The  First  Loan  between  The  Chase 
Manhattan  Bank,  N.A.  and  MPCo  was 
originally  entered  on  June  13, 1983  and 
was  originally  for  a  five  year  term  at 
12.10%.  On  September  39, 1965,  however, 
the  First  Loan  was  amended  to  extend 
the  maturity  date  until  September  30, 
1992  and  to  change  the  interest  rate  to 
11.80%  per  annum.  The  Second  Loan 
between  Citibank.  NJi.  and  MPCo  was 
entered  on  January  22. 1986  for  a  ten 
year  term,  had  the  original  principal 
amount  of  $10,000,000  and  bears  interest 
at  either  fixed  or  fluctuating  rates  MPCo 
prepaid  $5,000,000  of  the  principal 
amount  on  August  31, 1987. 

Both  the  First  Loan  and  Second  Loan 
agreements  (the  "Loan  Agreements") 
specify  that  in  the  event  a  promissory 
note  bearing  interest  at  a  fixed  rate  is 
paid  prior  to  maturity  in  whole  or  in 
part,  MPCo  shall  pay  to  the  lender  a  fee 
equal  to  the  present  value  of  the  amount 
by  which  the  sum  of  the  quarterly 
interest  payments  on  that  part  of  the 
principal  amount  of  the  loan  prepaid, 
calculated  at  the  fixed  rate,  exceeds  the 
sum  of  the  interest  payments  on  the 
principal  amount  of  the  loan  prepaid, 
calculated  at  a  rate  per  annum  equal  to 
a  moving  average  on  yields  to  maturity 
of  United  States  Treasury  Notes  trading 
closest  to  per  value  and  maturing  on,  or 
within  three  months  of,  the  maturity 
date  of  such  note. 

Both  Loan  Agreements  also  contain 
restrictive  covenants  which  prohibit 
MPCo  from:  (i)  Creating,  incurring, 
assuming  or  suffering  to  exist  any  liens 
on  its  property,  with  certain  stated 
exceptions;  (ii)  creating  or  incurring  any 
indebtedness  for  borrowed  money 
(other  than  Short-Term  Debt,  as  defmed, 
in  an  aggregate  amount  not  exceeding 
10%  of  the  Capitalization,  as  defined,  of 
MPCo,  excluding  Short-Term  Debt;  and 
(iii)  merging  into  or  consolidating  with 
any  entity,  or  permitting  any  entity  to 
merge  into  or  consolidate  with  it,  or 
selling  or  otherwise  disposing  of  all  or 
substantially  all  of  its  assets  to  any 
other  entity,  if  (a)  the  indebtedness  of 
such  successor  for  borrowed  money 
would  exceed  the  amount  permitted  by 
clause  (ii)  above  or  (b)  such  successor 
should  fail  to  assume  the  obligations  of 
MPCo  under  the  Loan  Agreements  and 
the  promissory  notes  and  subject  itself 
to  the  terms  of  the  Loan  Agreements. 

I&M  proposes,  at  the  Effective  Time 
and  as  a  result  of  the  merger,  to  assume 
the  First  and  Second  Loans  and 
anticipates  that  it  will  issue  new 
promissory  notes  to  the  respective 
banks  in  exchange  for  the  existing  notes. 

The  applicants  assert  that  the  merger 
will  simplify  the  corporate  stmcture  of 


American's  holding  oompcmy  structure 
and  reduce  its  related  administrative 
and  regulatory  reqoirements. 

New  England  Power  Company  (70-79«^ 

New  England  Power  Company 
("NEPCO"),  25  Research  Drive. 
Westborough,  Massachusetts  01582,  an 
electric  pubhc-utility  subsidiary 
company  of  New  England  Electric 
System,  a  registered  holding  company, 
has  filed  a  declaration  pursuant  to 
Section  12(b)  of  the  Act  and  Rule  45 
thereunder. 

NEPCO  proposes  to  become  obligated 
to  indemnify  its  electric  public  utility 
subsidiary,  Yankee  Atomic  Electric 
Company  ("Yankee").'  under  a 
proposed  Nuclear  Support  Services 
Agreement  ("Agreement")  between 
Yankee  and  North  Atlantic  Energy 
Service  Corporation  ("NAESCO"),  a  to 
be  formed  wholly  ovmed  electric  utility 
company  and  service  company 
subsidiary  of  Northeast  NAESCO  will 
act  as  agent  for  the  joint  owners  ("Joint 
Owners")  of  the  Seabrook  Nuclear 
Power  Plant  ("Seabrook")  and  will  be 
responsible  for  the  management 
operation  and  maintenance  of  Seabrook. 
However.  Yankee,  pursuant  to  the 
Agreement  will  continue  to  perform 
certain  engineering  and  technical 
functions  for  Seabrook. 

NEPCO  owns  a  9.95766  percent 
interest  in  Seabrook  and  would, 
therefore,  become  obligated  through  its 
agency  relationship  with  NAESCO  to 
the  terms  of  the  Agreement,  including 
the  provision  which  requires  the  Joint 
Owners  to  indemrtify  and  bold  harmless 
Yankee  and  its  directors,  officers, 
employees,  agents  and  affiliates  (and 
the  directors,  trustees,  officers, 
emplojrees  and  agents  of  those  affiliates) 
for  any  damages  which  result  from 
Yankee's  performance  of  its  obligations 
under  the  Agreement,  unless  such 
damages  are  caused  by  the  willful 
misconduct  of  the  party  to  be 
indemnified. 

NEPCO  requests  authority  to 
consummate  the  proposed  transaction 
within  one  year  from  the  date  of  the 
Commission's  order  approving  such 
indemnification. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margarat  H.  McFartaod, 
Deputy  Secretary. 

[FR  Doc.  91-23301  Filed  »-2a-ei:  6:45  am] 
atUJIM  CODE  MIS-OMi 


'  Yank**  It  aho  an  alactric  atibty  lubaidiary  of 
Connecticut  Light  &  Pawer  Comfny.  a  aulitidUry 
of  Northeast  Utih'tie*  ("Northeatt").  a  regidered 
holding  company. 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
filed  during  th9  Week  Ended 
Septemtjer  20. 1991 

The  following  Agreements  were  Filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  Rled  within  21 
days  of  date  of  Gling. 

Docket  Number:  47752. 
Date  filed:  September  18, 1991. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject-  TC23  RESO/P  0466  Dated 

August  20. 1991  Europe-South  Asian 

Subcontinent  R-1  To  R-11 
Proposed  Effective  Dale:  November  1. 

1991. 

Dated:  September  23. 1991- 
PfayUitT.Kaylor. 

Chief.  Documentary  Services  Division. 
[FR  Doc  91-23329  Filed  9-28-«l:  8:45  am] 
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Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  FNed  Under 
Subpart  Q  During  ttw  Week  Ended 
Septemt>er  20, 1991 

The  following  applications  for 
certiHcates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  47753. 

Date  filed:  September  19, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  17, 1991. 

Description:  Application  of  Trans  World 
Airlines,  Inc..  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity 
authorizing  it  to  engage  in  scheduled 
air  transportation  of  persons,  property 
and  mail  between  New  York.  New 
York  and  London.  England  (via 
Stansted  Airport). 


Dated:  September  23. 1991. 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
(FR  Doc.  91-23328  Filed  9-26-91: 8:45  am) 

BHJJNO  COOC  4«1»4>-ll 


Coast  Guard 

[CGD8  91-22] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee  Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  app.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee.  The  meeting  will 
be  held  on  Tuesday,  October  22. 1991,  in 
the  29th  floor  Boardroom  of  the  World 
Trade  Center,  2  Canal  Street,  New 
Orleans,  Louisiana  at  9  a.m.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

1.  Call  to  order. 

2.  Minutes  of  the  ]uly  23. 1991  meeting. 

3.  Old  Business. 

a.  Army  Corps  of  Engineers  Rock  Dike 
Project. 

b.  Army  Corps  of  Engineers  Inner  Harbor 
Canal  Lock  Relocation  Project. 

4.  New  Business. 

a.  Clearance  Gauges  on  Mississippi  River 
Bridges. 

b.  Background  Lighting. 

c.  Distinctive  Light  on  Loading  Docks. 

5.  Report  from  the  VTS  Subcommittee. 

6.  Adjournment 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Coast  Guard 
District  on  navigation  safety  matters 
affecting  this  waterway. 

All  meetings  are  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meetings. 

Additional  information  may  be 
obtained  from  Commander  E.  N.  Funk. 
USCG,  Executive  Secretary,  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee,  c/o  Commander. 
Eighth  Coast  Guard  District  (oan).  room 
1209.  Hale  Boggs  Federal  Building.  501 
Magazine  Street,  New  Orleans,  LA 
70130-3396,  telephone  number  {504j  569- 
3074. 

Dated:  September  12. 1991. 
].  M.  Loy. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 

Eighth  Coast  Guard  District 

(FR  Doc.  91-23343  Filed  9-26-«l:  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement 
Calhoun  County,  AL 

agency:  Federal  Highway 
Administration  (FHWA)  DOT. 

action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Calhoun  County,  Alabama. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  WJR.  Van  Luchene,  District 
Engineer,  Federal  Highway 
Administration,  441  High  Street, 
Montgomery.  Alabama  36104-4684, 
Telephone:  (202)  832-7379.  Mr.  Perry 
Hand,  State  of  Alabama  Highway 
Department,  1409  Coliseum  Boulevard. 
Montgomery,  Alabama  36130, 
Telephone:  (205)  242-6311. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA.  in  cooperation  with  the  State  of 
Alabama  Highway  Department,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  Alabama  Project 
ST-1369-11.  The  proposal  is  to  construct 
a  multi-lane,  limited  access  facility  that 
will  connect  Interstate  Highway  20,  at 
the  Golden  Springs  Interchange,  with 
U.S.  Route  431  north  of  Anniston.  Project 
length  is  approximately  7.5  miles.  The 
new  highway  will  function  as  an  eastern 
bypass  for  the  City  of  Anniston. 

Alternatives  under  consideration 
include:  (1)  Alternate  route  locations.  (2) 
a  no  action  alternative,  and  (3) 
postponing  the  action  alternative. 

A  Scoping  Meeting  for  the  project  will 
be  held  in  the  Anniston  City  Auditorium. 
1128  Gumee  Avenue,  Anniston. 
Alabama  at  2:30  p.m..  Central  Standard 
Time  on  September  25. 1991. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research 
Planning  and  Construction.  The  provisions  of 
OMB  Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program) 
W.  R.  Van  Luchena, 

District  Engineer,  Montgomery,  Alabama 
(FR  Doc.  91-23295  Filed  9-26-91;  8:45  am] 

MUJNQ  COOC  4StO-22^ 
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Environmental  Impact  Statement 
Daviees  County,  KY  and  Spencer 
County,  IN 

AOmcv:  Federal  Highway 
AdminiatraUon  (FHWA),  DOT. 
action:  Rescind  notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  not 
be  prepared  for  the  proposed  bridge 
over  the  Ohio  River  near  the  cities  of' 
Owensboro,  Kentucky  and  Rockport, 
Indiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  E.  Toussaint,  Division 
Administrator.  FHWA.  330  West 
Broadway,  P.O.  Box  536,  Frankfort. 
Kentudcy  40602-0536.  Phone  (502) 
227-7321;  PTS  352-M68.  or 
Mr.  D.  W.  Lambert  Director,  Division  of 
Environmental  Analysis,  Kentucky 
Transportatioo  Cabinet  419  Ann 
Street.  Frankfort  Kentucky  40622, 
Phone  (502)  564-725a 
suPfUMBrrARV  wfoiimation:  A  Notice 
of  Intent  to  prepare  an  Environmental 
Impact  Statement  [EIS]  for  the  proposed 
bridge  over  the  Ohio  River  was  issued 
on  June  21, 1991  and  published  in  the 
Iu)y  3. 1990  Federal  Register.  The 
FHWA,  In  cooperation  with  die 
Kentucky  Transportation  Cabinet  has 
since  determined  that  preparation  of  an 
EIS  is  not  necessary  for  this  proposed 
highway  project  and  hereby  rescind  the 
previous  Notice  of  Intent 
(Catalog  of  Federal  Domestic  AMistance 
Program  Number  20205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  BxccatNe  Order  12372 
regarding  intergovenunental  conanHation  oo 
federal  program] 

Issued  On:  September  17, 1991. 
PauiE.TotMSiint. 

Divisioa  Administrator,  Frankfort.  Kentucky. 
[FR  Doc.  91-23306  Filed  0-28-01:  &:4S  am] 
WLUNQ  cooc  4»io-aaHi 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[TD.  91-SO] 

Extension  o<  Anaiysie  for  Which  Caleb 
Brett  USA,  Inc^  a  Customs  Accredited 
Commercial  Laboratory,  Has  Been 
Accredited  to  Perform 

AOENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  additimial  aiutyses 
for  which  Caleb  Brett  USA.  inc..  a 
Customs  accredited  commercial 
laboratory,  has  been  accredited  to 
perform. 


summary:  Caleb  Brett  USA,  Inc.,  of 
Houston,  Texas  a  Customs  accredited 
commercial  laboratory  uiwler  1 151.13  of 
the  Customs  Regulations  (19  CFR 
151.13),  has  been  given  an  extension  of 
its  commercial  laboratory  accreditation 
to  include  the  analysis  of  API  gravity, 
sediment  and  distillation  characteristics 
at  its  Essington,  Pennsylvania 
laboratory  facility. 
EFFECTIVC  DATE:  September  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ira  S.  Reese,  Special  Assistance  for 
Commercial  and  Tariff  Affairs,  Ofllce  of 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
Ave,  NW.,  WasWngton,  DC  20229  (202- 
566-2446). 

SUSfLEMOITAflY  MKMMATION:  Part  151 
of  the  Customs  Regniatkms  provides  for 
the  acceptance  at  Customs  Districts  of 
laboratory  analyses  for  certain  products 
from  Customs  accredited  commericai 
laboratories.  Caleb  Brett  U.SA..  Inc. 
which  holds  Customs  accreditation  in 
ceriain  laboratory  analyses,  has  applied 
to  Customs  to  extend  its  accreditation  to 
perform  the  analyses  named  above  in  its 
Essington,  Peimsylvanta  laboratory. 
Review  of  Caleb  Brett  U.S.A.,  Inc., 
qualifications  shows  that  tiie  extension 
is  warranted  and.  accordingly,  has  been 
granted. 

Dated:  September  23, 1991. 
John  B.  LougliUn, 

Director,  Office  of  Laboratories  and  Scientific 
Services. 
(FR  Doc.  91-23324  Filed  9-2ft-ei;  8:45  am] 


[TJ).S1-«1] 

Approval  Of  Testing  Labs,  Consultants 
and  Marine  Surveyors,  Inc.  as  a 
Commercial  Qauger 

AOENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  approval  of  Te8tir>g 
Labs,  Consultants  and  Marine 
Surveyors,  bic,  as  a  commercial  gauger. 

summary:  Tesbng  Labs,  Consultants 
and  Marine  Surveyors.  Inc.  of  Metairie, 
Louisiana  recently  applied  to  Customs 
for  approval  to  gauge  imported 
petroleum,  petroleum  products,  organic 
chemicals  and  vegetable  and  animal  oils 
under  part  151.13  of  the  Customs 
Regulations  (19  CFR  151.13).  Customs 
has  determined  that  Testing  Labs 
Consultants  and  Marine  Surveyors  Inc., 
meets  all  of  the  requirements  for 
approval  as  a  commercial  gauger. 

Therefore,  In  accordance  with  part 
151.13(0  of  the  Customs  Regulations, 
Testing  LsIm,  Consultants  artd  Marir>e 
Surveyors.  Inc.  3535  Ridgelake  Drive. 


suite  M,  Metairie,  Louisiana  70002  is 
approved  to  gauge  the  products  named* 
above  in  all  Customs  districts. 
EFFECmn  DATE  September  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 

S.  Reese,  Special  Assistant  for 
Commercial  and  Tariff  A£Fairs,  Office  of 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Coitttitution 
Avenue  NW.,  Washington.  DC  20229 
(202-566-2446). 

Dated:  September  23, 1991. 

lohn  B.  OXougMia, 

Director,  Office  of  Laboratories  and  Scieatific 
Services. 

[FR  Doc.  91-23325  Filed  9-28-91;  8:45  am] 

siusn  COOK  4sa»«-a 


Internal  Revenue  Service 

Art  Advieory  Panelt  CTossd  Meeting 

AOCNCv:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  <tf  dosed  Meeting  of  Art 
Advisory  Pand. 


r.  Qosed  meeting  of  the  Art 
Advisory  Panel  wfH  be  held  In 

Washington.  DC 

DATC  The  meeting  will  be  held  October 

23  and  24, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Carolan,  CC:AP-AS:4  901  D 
Street  SW..  Waahtaigton.  DC  20024 
TelephoiW  Na  (202)  401-4128.  (not  a  toll 
free  number). 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  the  Federal  Advlsoiy 
Committee  Act.  5  U.S.C  App.  (1988), 
that  a  ciosed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  October 
23  and  24. 1991.  in  room  188  beginning  at 
9  a  jn.,  Aerospace  Center  Building.  901 D 
Street  SW..  Washington.  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluatioB  of  the  acceptability  of 
fair  market  value  appraisals  of  woriu  of 
art  involved  in  federal  iiKome.  estate,  or 
gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  Individual  tax 
rettiras  made  confidential  by  the 
provisions  of  section  6103  of  Title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  tins 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)(3),  (4),  (6),  and  (7)  of 
Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public 

The  CommissioDa'  of  Internal 
Revenue  has  detemuned  that  tius 
document  is  not  s  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 


^ 
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regilatory  impact  analysis  therefore  is 
not  required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 
Michael ).  Miuphy, 
Acting  Commissioner. 
|FR  Doc.  91-23354  Filed  9-26-91: 8:45  am) 

MUJNO  CODE  4«3»-01-ll 


Office  of  Thrift  Supervision 

Andrews  Savings  and  Loan 
Association,  FA.;  Replacement  of 
Conservator  Witti  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Andrews  Savings  and 
Loan  Association.  F.A..  Andrews,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  6, 1991. 

Dated:  September  23. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  WashingtCMU 
Corporate  Secretary. 
[FR  Doc.  91-23250  Filed  9-26-91:  8:45  am) 

WLUNG  COOE  tTSO-Ot-M 


Arkansas  Federal  Savings  Bank,  FA; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Arkansas  Federal 
Savings  Bank.  F.A..  Little  Rock. 
Arkansas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  6, 1991. 

Dated:  September  23. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-23249  Filed  9-28-91: 8:45  am) 

BILLING  COOE  tTaO-OI-M 


CitySavings  and  Loan  Association, 
FA.;  Replacement  of  Conservator  With 
a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contaii'cd  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 


Resolution  Trust  Corporation  as 
Conservator  for  CitySavings  and  Loan 
Association,  F.A.,  San  Antonio,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  6, 1991. 

Dated:  September  23. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-23251  Filed  9-26-91:  8:45  am] 
WLLiNO  COOE  •rao-oi-M 


Columbia  Federal  Homestead 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Columbia  Federal 
Homestead  Association.  Metairie, 
Louisiana  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
30, 1991. 

Dated:  September  23. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-23252  Filed  9-26-91:  8:45  am] 
BIUJNO  COOE  (720-01-11 


Desoto  Federal  Savings  Association; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Desoto  Federal  Savings 
Association.  Mansfield,  Louisiana 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  6, 1991. 

Dated:  September  23. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-23248  Filed  9-26-91:  8:45  am] 

BILLINO  COOE  (730-0  t-K 


First  America  Federal  Savings  Bank, 
Longmont,  CO;  Replacement  of 
Conservator  with  a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 


Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  America  Federal 
Savings  Bank,  Longmont,  Colorado 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  13, 1991. 

Dated:  September  23, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-23245  Filed  9-26-91;  8:45  am) 

MLLUM  CODE  (730-01-« 


First  Citizens  Savings  and  Loan 
Association,  FA.,  Fort  Pierce,  FL; 
Replacement  of  Conservator  With  a 
Recehrer 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Citizens  Savings 
and  Loan  Association,  F.A.,  Fort  Pierce, 
Florida  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  20, 1991. 

Dated:  September  23, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-23244  Filed  9-26-91;  8:45  am] 

BILiJNG  CODE  (720-01-M 


First  Southwest  Federal  Savings  and 
Loan  Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Southwest  Federal 
Savings  and  Loan  Association,  Tyler, 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
23, 1991. 

Dated:  September  23. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-23254  Filed  9-26-91;  8:45  am] 

WLLmO  CODE  S730-ei-M 
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Gcrmanla  Bank,  a  FSB;  Replacement 
of  Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
[¥)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Germania  Bank,  a  FSB, 
Alton,  IllinoisC'Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  26, 
1991. 

Dated:  September  23, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-23247  Filed  9-20-91;  8:45  am) 
nuMM  COM  ^^»*^■m 


Home  Federal  Bank  for  Savtnga,  FX; 
Replacement  of  Conservator  Witti  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Home  Federal  Bank  for 
Savings,  F.A.,  Waukegan,  Illinois 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  13, 1991. 

Dated:  September  23, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-23246  Filed  9-26-91;  8:45  am] 
BHxma  COW  trao-oi-M 


Progressive  Savings  Bank,  F^B.; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Progressive  Savings 
Bank,  F.S.B..  Natchitoches,  Louisiana 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  23, 1991. 

Dated:  September  23. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[¥R  Doc.  91-23253  Filed  9-26-91;  8:45  am] 

BILUMO  OOOE  6720-01-M 


United  Federal  Savings  Bank  Vienna, 
VA;  Replacement  of  Conservator  With 
a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  United  Federal  Savings 
Bank,  Vienna,  Virginia  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
September  20, 1991. 

Dated:  September  23, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-23243  Filed  9-26-91;  8:45  am] 
BIUJMO  cooc  sno-ovM 


TENNESSEE  VALLEY  AUTHORITY 

Envlronntental  Impact  Statement  Pulp 
and  Paper  Facility  Proposed  by  Mead 
Corporation  on  the  Tennessee  River 

aoency:  Tennessee  Valley  Authority. 

action:  Cancellation  of  Environmental 
Impact  Statement  Review. 

On  May  10, 1991.  the  Tennessee 
Valley  Authority  announced  that  it 
intended  to  prepare  an  environmental 
impact  statement  (EIS)  assessing  the 
potential  impacts  of  a  pulp  and  paper 
facility  proposed  by  the  Mead 
Corporation.  See  56  FR  21704.  This 
facility  was  to  be  located  at  the  Smith 
Bend  site  on  Chickamauga  Reservoir  in 
Rhea  County,  Tennessee.  Mead 
Corporation  has  informed  TVA  that  it 
has  decided  to  defer  development  of  this 
facility  and  has  withdrawn  its  requests 
for  TVA  approval  and  use  of  TVA  lands. 
TVA  has  therefore  cancelled 
preparation  of  the  EIS,  and  ongoing 
scoping  activities  have  ceased. 

FOR  FURTHER  INFORMATION  CONTACT 

Dale  K.  Fowler,  Environmental  Scientist, 
Environmental  Quality  Staff,  Tennessee 
Valley  Authority,  400  W.  Summit  Hill 
Drive,  WT  88-K.  Knoxville,  Tennessee 
37902-1499;  telephone  number  (615)  632- 
6716. 

Dated:  September  la  1991. 
M.  Paul  Schmierbach, 
Manager  of  En  vironmental  Quality. 
[FR  Doc.  91-23282  Filed  9-26-fll;  8:45  am] 

BILUNQ  COOC  *12IM)1-« 


UNITED  STATES  INFORMATION         <" 
AGENCY 

Group  Projects  for  lntematk>nal 
Visitor  Grantees 

AQCNCr.  United  States  Information 

Agency. 

ACTION:  Notice  Request  for  proposals. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs,  U.S.  Information 
Agency  (USIA)  announces  its  intention 
to  award  ten  grants  of  approximately 
$130,000  each  to  private,  not-for-profit 
organizations  arranging  group  projects 
for  International  Visitors  traveling 
within  the  U.S. 

DATES:  Dates  for  the  programs  and 
deadlines  for  submission  of  each 
proposal  are  indicated  in  the  individual 
program  descriptions  which  follow.  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  e.d.t.  (or 
e.s.t.)  on  the  due  date  indicated.  Faxed 
documents  will  not  be  accepted,  nor  will 
documents  postmarked  on  the  due  date 
but  received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  apphcant  to 
ensure  that  proposals  are  received  by 
the  deadline  indicated.  Grants  should 
begin  approximately  four  weeks  prior  to 
the  project  opening  date. 
ADDRESSES:  The  original  and  15  copies 
of  the  completed  application  (stapled, 
not  bound),  including  required  forms, 
should  be  submitted  by  the  deadUne  to: 
U.S.  Information  Agency,  Ref: 
International  Visitor  Group  Projects, 
Office  of  the  Executive  Director  (E/X). 
room  336,  301  4th  Street  SW., 
Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  U.S.  organizations  should 
write  or  call  Ms.  Teresa  J.  Wilkin. 
Acting  Chief,  Group  Projects  Division 
(E/VP).  room  255.  301  4th  Street  SW., 
Washington,  DC  20547;  telephone  (202) 
619-6285,  to  request  detailed  application 
packets,  which  include  award  criteria 
additional  to  this  announcement  all 
necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation  information. 
SUPPt^MENTARY  INFORMATION:  Programs 
are  authorized  under  Public  Law  87-256, 
the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961  (Fulbright-Hays 
Act),  "to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries."  In 
line  with  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life.  Programs  and  projects 
must  conform  to  all  Agency 
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requirements  and  guidelines  and  are 
subject  to  final  review  by  the  USIA 
contracting  officer. 

Subject  to  the  availability  of  funds. 
USIA  seeks  separate  proposals  from 
non-profit  organizations  for  programs 
for  International  Visitors  traveling 
throughout  the  U.S.  in  nine  Multi- 
Regional  group  projects  and  one  Young 
African  Leaders  group  project.  Each  is 
centered  around  a  different  theme. 
Participants  in  the  projects  will  be 
foreign  leaders  or  potential  leaders 
selected  by  U.S.  embassy  committees 
abroad.  Each  group  will  consist  of 
approximately  20  foreign  visitors  in 
addition  to  the  three  or  four  American 
escort  officers  who  accompany  them. 

With  the  exception  of  the  six-week 
Young  African  Leaders  Project,  each 
program  will  be  28  days  in  length. 
Programs  should  begin  in  Washington, 
DC  with  an  orientation  and  overview  of 
the  issues  and  a  central  examination  of 
Federal  policies  regarding  these  issue. 
They  would  then  incorporate  visits  to  at 
least  six  but  no  more  than  seven 
additional  communities  in  at  least  three 
geographic  regions.  The  programs 
should  provide  additional  opportunities 
for  participants  to  experience  the 
diversity  of  American  society  and 
culture.  At  appropriate  points  in  the 
project  participants  may  be  divided  into 
smaller,  five-  or  six-member,  teams  for 
simultaneous  visits  to  different 
communities,  with  subsequent 
opp>ortimitieB  to  share  their  experience 
with  the  full  group.  Home  hospitality 
and  homestays  are  encouraged.  In  cities 
where  such  councils  exist  arrangements 
for  community  visits  must  be  made 
through  the  National  Council  for 
International  Visitors  (NCIV)  and  the 
network  ofits  constituent  councils 
throughout  the  U.S. 

Proposals  must  include  a 
comprehensive  line  item  budget  for 
which  specific  details  are  available  in 
the  application  packet 

Application  Procedures 

To  be  eligible  for  consideration, 
organizations  must  be  incorporated  in 
the  U.S..  have  not-for-profit  status  as 
determined  by  the  IRS.  and  be  able  to 
demonstrate  expertise  in  a  field  relevant 
to  the  theme  of  the  project. 
Organizations  with  less  than  four  years' 
experience  in  international  exchange 
will  not  be  eligible  to  compete  for  these 
grants.  Experience  in  programming 
exchange  visitors  is  desirable. 

Interested  organizations  should  write 
or  call  the  Group  Projects  Division 
(address  provided  above)  to  request 
application  packets,  which  include 
award  criteria  additional  to  this 


announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information. 

Following  are  the  preliminary  project 
summaries  for  each  project: 
Title:  Higher  Education  in  the  U.S.     . 
Type:  Multi-Regional. 
Dates:  January  13 — February  7, 1992. 
Proposal  Due:  October  21, 1991. 
Project  Goals: 

— ^To  provide  a  deeper  understanding  of 
the  diversity  of  higher  education  in 
the  U.S.,  and  of  the  distinctive 
traditions,  dynamics,  and  roles  of 
institutions  ranging  from  community 
colleges  through  colleges  and 
universities  to  the  major  research 
universities. 
— ^To  examine  current  issues  and  trends 
influencing  the  debate  on  education  in 
the  U.S.,  such  as  core  curriculum 
requirements  and  "multiculturalism." 
the  tension  between  disciplinary  and 
interdisciplinary  approaches,  finance 
and  fund-raising,  the  relation  between 
teaching  and  research,  relations 
between  university-based  research 
and  non-university  users  of  research 
(government  business,  etc.). 
university  outreach  (extension 
programs,  public  education),  and  the 
education  of  teachers; 
— ^To  facilitate  discussion  on  issues  of 
mutual  interest  and  concern  among 
the  project  participants  and 
representatives  of  American 
educational  institutions,  including 
possibilities  for  linkages  between  U.S. 
and  foreign  institutions  of  higher 
education. 

Participants:  This  project  is  intended 
for  university  administrators  and  policy 
makers,  sucli  as  deans,  rectors, 
department  chairmen,  and  ministry  of 
education  officials  concerned  with 
university  education. 

Summary:  Through  lectures  and  on- 
site  visits  at  American  institutions  of 
higher  education  throughout  the  United 
States,  participants  will  become  familiar 
with  the  great  diversity  in  our 
universities,  four-year  colleges,  and 
community  colleges.  The  different 
philosophies  of  public  and  private 
institutions,  including  religiously 
affiliated  institutions  of  higher 
education,  will  be  examined. 

Participants  will  have  the  opportunity 
to  observe  how  these  different  kinds  of 
institutions  concern  themselves  with  the 
issue  of  core  curriculum  and 
"multicidtuxalism,"  the  tension  between 
disciplinary  and  interdisciplinary 
studies,  fund-raising,  teacher  training, 
and  the  relation  between  teaching  and 
research.  Participants  will  meet  with 
their  American  counterparts  to 


exchange  views  on  these  and  other 
subjects  of  mutual  interest  such  as 
educational  administration  and  the  role 
of  the  faculty  in  governance  of  the 
university.  The  group  will  also  meet 
with  educational  policy  makers, 
curriculum  experts  in  key  disciplines, 
and  authors  of  textbooks. 

The  group  will  visit  industry-affiliated 
research  and  training  institutes,  and 
policy  research  institutes  (think  tanks) 
that  interact  with  universities  to  better 
understand  the  relationship  between 
higher  education  and  industry  in  the 
United  States. 

In  Washington,  DC.  discussions  will 
be  held  with  representatives  from  the 
National  Academy  of  Sciences,  the 
National  Endowment  for  the 
Humanities,  and  other  national 
organizations,  such  as  professional 
academies,  institutional  associations, 
accrediting  associations,  the  Congress, 
the  Department  of  Education,  think 
tanks,  and  vrith  editors  of  the  Chronicle 
of  Higher  Education.  A  meeting  should 
also  be  scheduled  with  USlA's  Office  of 
Academic  Programs  to  discuss  the 
Fulbright  and  Humphrey  Programs, 
teacher  exchanges,  and  university 
linkages.  Attendance  at  the  annual 
conference  of  the  American  Council  on 
Education  will  be  arranged. 

Themes  which  will  be  explored  in  the 
national  itinerary  are;  The  decentralized 
nature  of  American  higher  education; 
the  role  of  the  Federal,  state  and  local 
governments  in  higher  education; 
relations  between  university-based 
research  projects  and  non-university, 
users  of  research  (government,  industry 
and  business);  curriculum  issues  (core 
curriculum  requirements  and 
"multiculturalism").  multidisciplinary 
studies  in  relation  to  disciplinary 
studies;  university  outreach  (extension 
programs,  public  education,  etc.);  the 
role  of  faculty  in  university  governance; 
the  internationalization  of  higher 
education;  teacher  education;  the 
changing  demographics  of  student 
population  and  enrollment  patterns  and 
institutional  adjustments  to  these 
changes;  financing  of  higher  education, 
including  financial  aid  to  students;  and 
institutional  accreditation. 

Title:  Teaching  English  as  a  Second 
Language. 

Type:  Multi-Regional. 

Dates:  February  3-28, 1992. 

Proposal  Due:  November  12, 1991. 

Project  Goals: 

— To  examine  the  organization  and 
methodology  of  Teaching  English  as  a 
Second  Language  programs  in  the 
United  States,  especially  as  they 
apply  to  large  groups  of  students; 


— ^To  give  teachers  of  English  an 
opportunity  to  meet  with  American 
professional  colleagues  to  discuss 
current  trends  and  developments  in 
the  field; 
— ^To  develop  a  better  understanding  of 
the  educational  system  in  the  U.S.  and 
the  linkages  between  educational 
institutions  and  community  programs; 
and 
— To  provide  an  exposure  to  the 
complexity  of  social,  political, 
economic  and  demographic  dynamics 
in  the  U.S. 

Participants:  This  project  is  designed 
for  government  education  officials  and 
directors  of  English  language  programs. 
Summary:  This  project  should  expose 
participants  to  the  organization  and 
methodology  of  a  wide  variety  of 
English  teaching  programs  and  teacher 
training  programs  in  the  U.S.,  including 
bi-lingual  programs  in  elementary  and 
secondary  schools,  English  programs  for 
refugees,  college  preparatory  programs, 
vocational  English  as  a  second  language, 
adult  basic  education,  TEFL/TESOL 
programs  and  applied  linguistics.  A 
representative  range  of  issues  and 
institutions  will  be  covered.  Participants 
will  observe  classes  and  visit  language 
laboratories.  Issues  such  as  curriculum 
and  materials  development,  testing, 
innovative  class  techniques,  teaching 
reading  and  writing,  and  English  for 
Special  Purposes  (ESP)  will  be 
examined.  In  addition,  the  group  will 
visit  the  English  Language  Programs 
Division  at  USIA.  where  a  unique  series 
of  English-teaching  video  programs  has 
recently  been  developed. 

Following  the  Washington,  DC, 
program,  participants  will  travel  to 
various  geographic  regions  of  the  U.S., 
to  examine  well-estabUshed  and 
nationally  recognized  TESOL  programs, 
and  meet  with  educators  in  communities 
with  bi-lingual  educational  systems, 
serving  ethnically  and  culturally  diverse 
populations.  While  the  focus  of  the 
program  will  be  primarily  on  TESOL 
activities,  visitors  will  also  be  exposed 
to  other  elements  of  the  education  field 
in  the  U.S.  including  adult  and 
continuing  education,  programs  for 
special  students  (such  as  literacy 
training  and  cultural  orientation 
programs  for  new  immigrants),  and 
vocational  training  programs  for  non- 
native  speakers  of  English. 

The  program  will  end  in  Seattle, 
Washington,  or  another  Pacific 
Northwest  city,  enabling  participants,  at 
their  option  to  travel  to  Vancouver, 
British  Columbia  in  order  to  attend  the 
1992  International  TESOL  Convention, 
March  3-7, 1992. 
Title:  The  Role  of  the  Media  in  the  U.S. 


Type:  Young  African  Leaders  (English/ 
French/Portuguese). 

Dates:  March  9-April  17, 1992. 

Proposal  Due:  December  2, 1991. 

Project  Goals: 

— ^To  foster  an  understanding  of  the 
constitutional  and  political  context  of 
journalism  in  the  United  States; 

— To  explore  the  legal  and  philosophical 
commitments  to  fi«edom  of  the  press 
and  the  influence  of  these 
commitments  on  the  practice  of 
journalism  in  the  U.S.; 

— ^To  examine  the  role  of  media  in  the 
formulation  and  implementation  of 
key  U.S.  foreign  and  domestic 
policies; 

— ^To  provide  direct  exposure  to 
American  society  and  to  promote 
appreciation  of  U.S.  cultural  pluralism. 

Participants:  The  project  is  designed 
for  young  African  journalists  (between 
25  and  35  years  of  age)  whose  emerging 
talents  and  potential  are  recognized  and 
who  are  expected  to  be  influential  in 
shaping  the  perceptions  of  and  attitudes 
toward  the  U.S.  in  their  home  countries. 

Summary:  This  six-week  project  will 
examine  key  issues  in  American 
journalism  in  both  print  and  broadcast 
media.  Providing  an  understanding  of 
the  First  Amendment  will  be  a 
fundamental  goal.  The  impact  of  the 
media  on  domestic  and  foreign  policy 
will  also  be  examined.  Questions  of 
journalistic  ethics,  professionalism,  and 
the  business  of  journalism  will  be 
addressed.  The  project  should  consist  of 
six  distinct  program  segments,  including 
an  initial  week  of  orientation  in 
Washington,  DC,  a  week  of  regionally 
balanced  team  visits  to  other  cities,  a 
week-long  practicum  with  professional 
counterparts  around  the  country,  a 
week-long  university-based  seminar,  a 
second  week  of  team  visits  to  medium- 
sized  American  cities,  and  a  final  week 
devoted  to  discussions  of  synthesis  and 
a  final  evaluation  session. 

The  project  should  open  in 
Washington  with  orientation  briefings  to 
introduce  participants  to  American 
government,  economy,  society  and 
culture.  The  week  ought  also  to  include 
introductory  sessions  on  the  role  of 
press  freedom  in  American  society, 
journalistic  ethics,  the  economics  of 
mass  media,  and  international  news 
flow. 

Meetings  should  be  arranged  to 
discuss  the  role  of  the  media  in  decision- 
making in  U.S.  foreign  policy,  especially 
American  foreign  policy  towards  Africa. 
Participants  would  need  to  meet  with 
government  officials  to  discuss  media 
relations  at  the  federal  level,  and  with 
representatives  from  nonprofit  and 
commercial  news  media. 


Professional  appointments  will 
include  USL\'8  VOA,  Television  and 
Film  Service,  and  the  Washington 
Foreign  Press  Center.  Other  media 
organizations  will  include  Accuracy  in 
Media  and  the  Reporters  Committee  for 
Freedom  of  the  Press.  The  Center  for 
Foreign  Journalists  in  Reston  could  be 
contacted  to  arrange  panel  discussions 
or  workshops. 

Title:  American  Theater. 

Type:  Multi-Regional. 

Dates:  March  16-April  la  1992. 

Proposal  Due:  December  16, 1991. 

Project  Coals: 

— To  demonstrate  the  richness,  diversity 
and  vitality  of  theater  arts  in  the 
United  States; 

— ^To  observe  government  and  private 
support  of  theater  arts  and  both 
academic  and  community  involvement 
in  American  theater; 

— To  examine  reflections  of  American 
life  and  society  in  theater  and  other 
creative  performing  arts;  and 

— To  facilitate  dialogue  between  foreign 
and  American  theater  specialists  and 
to  encourage  institutional  linkages. 

Participants:  This  project  is  intended 
for  theater  directors,  producers, 
playwrights,  actors,  critics,  and  drama 
professors  whose  achievements  are 
recognized  in  their  owrn  countries. 

Summary.  This  project  will  expose 
participants  to  different  styles  of 
American  theater  (Broadway,  Off- 
Broadway,  regional,  experimental, 
conmiunity,  ethnic,  university, 
children's,  and  dinner  theater).  In 
meetings  with  directors,  producers, 
playwrights,  actors,  costume,  set  and 
lighting  designers,  union 
representatives,  prominent  American 
theater  specialists,  and  the  theater-going 
public,  participants  will  discuss  such 
topics  as  directing,  scripting,  and  acting 
techniques,  current  trends  and  new 
technologies  in  stage  lighting  and  set 
and  costume  designs,  theater 
apprenticeship  programs,  theater 
administration,  fund-raising,  and 
American  life  and  society  as  reflected  in 
theater  productions. 

The  program  will  open  in  Washington. 
DC,  with  an  introduction  to  traditions, 
current  trends,  and  new  developments 
in  American  theater,  and  a  focus  on  the 
flourishing  theater  activities  in  the  city. 
Special  efforts  will  be  made  to  secure 
appointments  with  appropriate  persons 
in  direction  and  theater  management  at 
the  Folger  Theater,  Arena  Stage,  and 
others  as  available.  Depending  upon 
performance  schedules,  other  local 
theater  groups  to  be  presented  might 
include  New  Playwrrights  Theater,  the 
Studio  Theatre,  Source  Theater,  Woolly 
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Mammoth.  Horizon  Theater,  and  the 
Olney  Theater.  In  order  to  enhance 
group  dynamics,  a  "Show  and  Tell" 
session  will  be  planned  for  the 
Washington  segment  Participants  will 
be  encouraged  to  introduce  themselves 
to  their  colleagues  by  presenting 
information  on  the  organization  and 
work  and/or  by  showing  slides  of  their 
theater  productions. 

In  the  national  program,  participants 
will  travel  as  a  group  to  cities  across  the 
U.S.  to  visit  commercial  and  regional 
theaters.  Time  will  be  set  aside  at  each 
stop  for  participants  to  attend  ethnic 
theaters  and/or  small  community 
theaters  individually  or  in  small  groups. 
Attendance  at  theater  workshops  and 
drama  classes  and  discussions  with 
theater  staff  are  to  be  emphasized. 
Meetings  with  pubUc  relations  personnel 
and  tours  of  facilities  will  be  de- 
emphasized.  Because  of  frequent 
attendance  at  evening  theater 
performances,  home  hospitality  %vill 
play  a  relatively  minor  role  in  this 
project 

A  highlight  of  the  project  will  be 
several  days'  attendance  at  the  Humana 
Festival  of  New  American  Plays  in 
Louisville,  Kentucky,  scheduled  from 
February  18-March  28, 1992. 
Participants  must  have  opportunities  to 
make  professional  contacts  with 
American  and  international  theater 
specialists  attending  the  festival.  In 
addition,  seminars  should  be  organized 
for  participants  to  confer  with  the 
producing  director  and  members  of  the 
Actors'  TTieater  of  Louisville  and  Stage 
One  Theater. 

The  project  will  conclude  in  New  Yoric 
City  where  participants  will  meet  the 
leading  American  specialists  and  attend 
theater  performances.  Free  time  will  be 
provided  for  participants  to  make 
individual  appointments  or  to  attend 
other  performing  arts  presentations  such 
as  ballet  modem  dance,  opera,  and 
concerts. 

Title:  Grassroots  Democracy  in  the  U.S. 
Type:  Multi-Regional. 
Dates:  April  6-May  1, 1991. 
Proposal  Due:  January  13, 1991. 
Project  Goals: 

— To  provide  a  greater  understanding  of 
the  democratic  form  of  government  in 
the  U.S.  and  of  citizens'  involvement 
in  their  own  governments: 
— To  observe  the  variety  of  citizen 
groups  that  interact  with  American 
elected  officials  at  all  levels  to 
address  legitimate  but  divergent 
interests; 
— To  illustrate  the  diversity  of 
viewpoints  held  by  Americans  and 
how  this  diversity  contributes  to  a 
dynamic  and  resilient  pluralistic 
pobtical  system. 


Participants:  This  project  is  intended 
for  civic  and  community  leaders, 
political  party  leaders,  local  government 
officials,  journalists  and  educators. 

Summary:  The  aim  of  this  project  is  to 
examine  the  extent  to  which  citizen 
participation  in  the  political  process  is  a 
means  of  harnessing  the  power  of 
constructive  criticism  to  effect  change 
and  to  ensure  stability  in  government 
Participants  will  encounter  a  wide 
variety  of  special  interest  and  citizen 
action  groups  that  have  arisen  in  the 
United  States  to  give  vent  to  the  social 
and  economic  pressures  inherent  in  a 
multi-ethnic,  market-oriented  society. 

The  program  should  begin  in 
Washington  with  a  series  of  meetings 
that  will  explain  how  democracy 
functions  in  the  United  States. 
Discussions  with  academics  and  thing 
tank  specialists  will  center  on  factors 
that  shape  the  participatory  nature  of 
democracy  in  a  pluralistic  society.  At 
the  national  headquarters  of  special 
interest  groups,  participants  will  learn 
the  impact  of  local  and  regional  outlooks 
on  national  policy-making  and  they  will 
hear  of  the  philosophy  and  techniques  of 
citizen  action  groups,  including  those 
related  to  coalition-building,  fund- 
raising,  lobbying  Congress  and  other 
government  officials,  and  to  drafting 
legislation.  The  group  will  met  with 
member  of  Congress  or  staff  who  can 
describe  the  pressures  placed  on 
Congress  by  its  various  constituencies 
and  the  means  by  which  the  conflicting 
demands  of  these  groups  are  attended  to 
and  satisfied,  showing  the  role  of  citizen 
participation  in  the  public  policy 
decision-making  process.  The 
participants  will  also  receive  brieHngs 
at  federal  agencies  such  as  the 
Environmental  Protection  Agency  and 
the  Consumer  Product  Safety 
Commission,  bodies  formed  as 
government's  respwnse  to  civic  action 
and  advocacy. 

With  the  Washington  experience  as  a 
foundation  on  which  to  build,  the  group 
will  visit  different  geographic  regions  to 
see  grassroots  political  organizing 
ffrsthand  and  to  observe  local  citizens 
contributing  to  the  debate  on  national 
and  international  concerns,  including 
world  peace,  immigration,  the 
environment  himian  rights,  economic 
revitalization.  consumer  protection  and 
accountabihty  in  government  In  cities 
and  small  towns  located  in  diverse 
economic  regions  of  the  country, 
participants  should  meet  with  members 
of  a  wide  variety  of  grassroots 
organizations  such  as  neighborhoods 
boards,  professional  associations, 
citizen  action  leagues,  church  groups 
and  local  chapters  of  single-issue 
advocacy  organizations  in  order  to 


observe  the  extensive  range  of  ways  in 
which  American  citizens  can  become 
involved  in  the  political  process  to 
advocate  their  particular  cause  or 
viewpoint 

In  a  state  capital  with  a  sitting 
legislature,  participants  should  attend  a 
pubUc  hearing  on  bills  being  considered 
by  lawmakers  and  meet  with  elected 
officials  to  hear  about  efforts  to  ensure 
that  varioiiR  viewpoints  are 
accommodated  during  the  policy  makmg 
process.  At  another  stop,  the  group 
ought  to  observe  the  influence 
concerned  citizens  can  have  on  pubhc 
policy  through  recourse  to  such  devices 
as  initiative  and  referendum  to  decide 
controversial  community  issues.  Home 
hospitality  is  to  lie  a  major  component 
of  this  project 

Title:  U.S.  Energy  Resources  for  the 

Present  and  Future. 
Type:  Multi-Regional. 
Dates:  April  27-May  22. 1992. 
Proposal  Due  Date:  February  10, 1992. 
Project  Goals: 
— To  show  how  the  U.S.  addresses  its 

energy  needs  in  the  context  of 

environmental  concerns; 
— To  examine  VS.  Government  and 

private  sector  programs  for 

developing  and  utilizing  new  sources 

of  energy  and  new  energy 

technologies; 
— ^To  study  the  example  the  U.S.  can 

provide  to  the  world  in  resolving 

energy-related  problems; 
—To  explore  the  proposition  that 

international  cooperation  in  the  field 

of  energy  resource  development  is  in 

the  interest  of  all  nations. 

Participants:  This  project  is  designed 
for  officials  of  energy,  planning  or 
environment  ministries,  executives  of 
energy  research  institutions,  university 
professors,  science  editors,  utility 
regulators  and  business  executives. 

Summary:  At  the  cnix  of  the  world's 
major  environmental  problems,  such  as 
alleged  global  warming  and  the 
greenhouse  effect  be  unresolved  issues 
of  energy  resource  utilization.  The  U.S., 
as  the  worid's  largest  consuming  nation, 
receives  the  brunt  of  international 
criticism.  Often  it  is  perceived  as  a 
nation  squandering  its  energy  resources. 
This  project  is  designed  to  explore  the 
extent  to  which  the  U.S.  is  addressing 
the  environmental  effects  of  energy  use, 
and  to  examine  the  underlying  attitudes 
and  habits  that  have  allowed  a  heavy 
demand  for  energy  to  develop. 

The  project  should  begin  in 
Washington,  DC  with  an  overview  of 
the  recent  efforts  to  enact  a  national 
energy  policy.  Participants  need  to  hear 
from  the  many  competing  organizations 
and  interests  that  have  made  the  effort 
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such  a  long  and,  at  times,  acrimonious 
one.  They  ought  to  meet  with  officials  at 
the  Department  of  Energy  as  well  as  the 
Environmeatal  Protection  Agency  for 
discussions  of  how  energy  policy  is 
coordinated  and  advanced  as  well  as  an 
assessment  of  the  successes  and 
setbacks  policymakers  have 
experienced  to  date.  In  a  visit  to  a 
research  organization  specializing  in 
energy  issues,  they  are  to  hear 
projections  of  future  energy  demands 
and  descriptions  of  the  possible 
response  strategies  being  formulated  by 
private  energy-oriented  associations. 
The  Washington  program  should  also 
include  an  overview  of  the  alternative 
energy  sources  that  are  being  tapped 
within  the  U.S.  and  of  the  role  of 
conservation  efforts  in  overall  energy 
policy. 

Beyond  Washington,  the  group  will 
visit  geographically  distinct  areas  of  the 
I  i.S.  in  order  to  observe  how  various 
regions  of  the  country  are  responding  to 
energy  related  problems.  Participants 
will  discuss  energy  issues  specific  to 
these  regions  with  local  citizens, 
government  officials,  non-governmental 
organizations,  and  industry  in  each  of 
several  locations.  At  utiUty  companies, 
they  should  learn  how  the  pursuit  of 
clean  air  has  led  some  states,  such  as 
New  York  and  Massachusetts,  to 
implement  the  concept  of 
"environmeatal  least-cost  pricing,"  an 
attempt  to  bring  market  forces  rather 
than  regulation  to  bear  on  the  cost  of 
keeping  the  environment  clean.  At 
energy  research  institutes  across  the 
nation,  participants  are  to  be  exposed  to 
ongoing  attempts  to  reduce  U.S. 
dependence  on  fossil  fuels  and  the 
pursuit  of  energy  diversification.  They 
should  learn  of  the  latest  research  on 
and  development  of  alternative  energy 
sources  such  as  solar,  wind,  geothermal, 
and  synthetic  fuels.  In  a  state  with 
operating  nuclear  power  plants, 
participants  will  explore  the  politics  of 
nuclear  power  and  discuss  the 
safeguards  that  have  evolved  in  the  face 
of  strong  public  concern  about  plant 
safety.  In  the  western  part  of  the  U.S., 
the  group  will  examine  issues  faced  by 
states  in  developing  potential  energy 
resources  in  environmentally  sensitive 
areas.  In  meetings  with  grassroots 
consumer  organizations,  participants 
will  discuss  strategies  for  increasing 
public  awareness  of  energy  utilization's 
impact  on  the  environment.  Media 
specialists  will  describe  their  efforts  to 
encourage  an  energy  conservation 
mentality  among  the  public  and  to 
change  behavior  in  the  use  of  energy 
resources. 


During  the  profect,  the  group  will 
divide  into  teams,  each  visiting  a  city 
noted  for  its  specific  efforts  to  reduce 
energy  consumption  through  innovative 
transportation  schemes  or  ecological 
building  design.  Home  hospitality  will 
be  included  throughout  the  project  so 
that  participants  can  achieve  an 
understanding  of  energy  consumption 
attitudes  in  American  life. 
Title:  Entrepreneurship:  Alive  and  Well 

in  the  U.S. 
Type:  Multi-Regional. 
Dates:  May  2e-Iune  19, 1992. 
Proposal  Due:  March  2. 1992. 
Project  Goals: 
— ^To  further  understanding  of  the  social. 

economic  and  political  factors  which 

influence  and  encourage  private 

enterprise; 
— ^To  present  the  U.S.  economy  as  one 

developed  through  equitable  access  to 

economic  opportunity; 
— To  provide  examples  of  successful 

entrepreneurial  efforts  in  the  U.S. 

Participants:  This  project  id  designed 
for  government  officials,  private 
business  organization  or  industry 
representatives,  labor  leaders, 
academics,  commimity  leaders,  and 
journalists  with  an  interest  in  the 
American  free  enterprise  system. 

Summary:  This  program  will  enable 
participants  to  survey  current  U.S. 
economic  conditions  and  factors  which 
influence  and  encourage  private 
enterprise  such  as  current 
Administration  pohcies,  the  influence  of 
labor,  immigration,  and  private/public 
cooperation,  and  to  assess  major 
controversial  economic  issues  and  the 
implications  of  those  issues  for  small 
business. 

This  project  should  open  in 
Washington.  DC.  with  an  overview  of 
the  structure  of  American  government, 
the  history  and  philosophy  of  the 
American  free  market  system,  federal 
economic  policies,  and  current  issues  in 
entrepreneurship  and  the  creation  of 
small  businesses.  Participants  will  meet 
with  representatives  from  the 
Departments  of  Commerce  and 
Treasury,  Congress,  the  U.S.  Chamber  of 
Commerce,  the  National  Federation  of 
Independent  Business,  the  Small 
Business  Administration,  trade 
associations,  and  think  tanks,  to  learn 
about  the  growing  importance  of 
privatization  in  the  U.S.  economy.  An 
academic  specialist  should  give  the 
group  background  on  the  most  recent 
research  on  what  individual 
psychological  characteristics  contribute 
to  successful  entrepreneurship  and 
discuss  current  theories  on  bow  to 
achieve  business  success.  Another 
specialist  will  be  asked  to  illustrate  the 


parallels  between  greater  individual 
freedom  in  the  market  place  and 
increased  economic  growth.  The  group 
should  visit  one  of  the  many 
entrepreneurial  firms  that  have  sprouted 
in  the  suburban  capital  area  during  the 
last  decade. 

Beyond  Washington,  the  group  will 
observe  examples  of  successful 
entrepreneurial  efforts  in  various 
geographic  regions,  visiting  at  least  one 
recipient  of  the  1991  Malcolm  Baldrig» 
Award  for  excellence  in  American 
business.  Other  discussions  should 
explore  critically  the  ways  the  U.S. 
Federal,  State,  and  local  governments 
attempt  to  foster  the  growth  of  small 
business,  including  programs  designed 
to  assist  women  and  minority  group 
members  getting  started  in  business.  Thi 
group  will  visit  state-sponsored  small 
business  "incubators"  to  learn  more 
about  this  example  of  public/private 
cooperation.  They  will  discuss  with  th«* 
beneficiaries  of  such  cooperation  the 
growth-promoting  state  and  local 
programs  and  tax  incentives  for  small 
business  development  that  are  intended 
to  abet  individual  entrepreneurial  effort, 
as  well  as  the  impact  of  labor  unions 
and  immigration— both  legal  and 
illegal — on  entrepreneurism. 
Participants  will  observe  how  the  rapid 
growth  of  high-tech  electronic  and 
biotech  manufacturing  as  well  as  service 
industries,  including  consulting 
organizations,  has  created  opportunities 
for  entrepreneurial  endeavor.  Since 
many  successful  businesses  are  often  an 
entrepreneur's  second,  third,  or  fourth 
attempt,  discussion  of  failed  efforts  will 
also  be  provided. 

In  community  visits,  the  group  will 
observe  the  role  the  university  plays  in 
developing  an  infrastructure  on  which 
entrepreneurship  can  flourish.  It  will 
visit  campuses  where  entrepreneurship 
is  taught.  Home  hospitality  with 
professionals  in  the  field  will  be 
provided.  The  project  will  include  a 
regional  financial  center,  where 
participants  will  meet  representatives  of 
major  financial  organizations  and 
venture  capital  firms  to  learn  about 
venture  capital  formation  and  financing 
alternatives  available  to  entrepreneurs 
in  the  U.S. 

Title:  Regional  and  Ethnic  Culture  in  the 
U.S. 

Type:  Multi-Regional 

Dates:  June  22-^uly  17. 1992. 

Proposal  Due:  March  30, 1992. 

Project  Goals: 

— ^To  study  the  influence  of  regional  U.S. 
history  and  culture  on  political,  social 
and  cultural  institutions,  as  well  as  on 
individuals  and  the  creative  arts; 
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— To  encourage  long-term  linkages 

between  American  and  international 

scholars  and  institutions; 
— To  study  regional  and  folk  culture 

programs  in  the  U.S.  and  their 

possible  relevance  for  programs  in  the 

participants'  countries. 

Participants:  This  project  is  intended 
for  professors  of  American  Studies, 
American  History  and  American 
Literature,  folklorists,  oral  and  cultural 
historians,  cultural  preservationists, 
sociologists,  social  anthropologists,  and 
journalists  with  a  substantive  interest  in 
the  history  and  culture  of  the  U.S. 

Summary:  This  project  should 
examine  the  "great  melting  pot"  of 
ethnic  and  cultural  diversity  that 
collectively  forma  the  United  States  of 
America.  By  taking  a  close  look  at 
various  immigrant  populations,  as  well 
as  more  established  second  and  third 
generation  Americans  from  all  comers 
of  the  globe,  visitors  will  gain  a  greater 
understanding  of  the  broad ,  yet 
individual  nature  of  the  term 
"American". 

By  visiting  different  areas  of  the 
country,  participants  will  become 
familiar  with  the  historical,  artistic, 
literary,  religious,  ethnic,  and  other 
social  features  that  help  distinguish  one 
region  from  another.  A  case  study 
approach  may  be  taken  to  further 
illustrate  for  the  participants  the 
contrast  between  assimilation  and 
maintaining  ethnic  distinction — a 
process  which  many  immigrant 
populations  must  face.  Topics  to  be 
explored  in  the  program  will  include  the 
African-American.  Hispanic  Slavic, 
Asian,  and  Native  American 
experiences  and  their  relationship  to  the 
larger  society,  as  well  as  regional 
literature,  religion,  art  and  music, 
cultural  preservation  and  assimilation, 
organizations  that  help  maintain 
ethnicity,  demographics,  and  the  legal 
bases  for  equal  rights  and  their 
protection. 

The  annual  Folklife  Festival  at  the 
Smithsonian  Institution,  featuring 
examples  of  the  folk  music  and  culture 
of  the  U.S..  will  be  occurring  during  the 
Washington  week,  making  it  possible  for 
the  visitors  to  take  advantage  of  this 
excellent  resource. 
Title:  The  Role  of  Volunteers  and 

Community  Service  Groups. 
Type:  Multi-Regional. 
Dates:  July  20-August  14. 1992. 
Proposal  Due:  April  27. 1992. 
Project  Goals: 
— ^To  illustrate  how  the  values  of 

fairness  and  equal  opportunity  relate 

to  underlie  American  society  and 

contribute  to  a  widespread 


commitment  to  volunteer  service; 

— ^To  explore  the  role  of  voluntary 
service  as  a  way  of  addressing  the 
many  social  problems  faced  by  a 
rapidly  changing  society; 
— ^To  provide  information  on  planning, 
designing,  managing  and  developing 
volunteer  programs; 
—To  facilitate  the  exchange  of  ideas 
and  experiences  between  volunteer 
organizations  in  the  U.S.  and  those  in 
participants'  home  countries. 
Participants:  This  project  is  intended 
for  government  officials  and  community 
leaders  who  are  active  in  volunteer 
work,  administrators  of  volunteer 
programs,  and  scholars  and 
professionals  who  are  interested  in 
research  related  to  citizen  participation 
in  human  services. 

Summary:  This  project  is  designed  to 
illustrate  how  strong  ethical,  social  and 
moral  values  form  the  basis  for  the  vast 
array  of  human  services  offered  in 
America  through  the  efforts  of  unpaid 
individuals.  Additionally,  emphasis  will 
be  placed  on  the  non-moiTetary  benefits 
which  these  individuals  realize  through 
their  volunteer  efforts  such  as  enhanced 
self  esteem  and  greater  social 
awareness. 

The  program  will  open  in  Washington 
with  an  overview  of  the  American 
tradition  of  volunteerism,  government 
and  corporate  efforts  to  promote 
voluntary  action  in  human  services,  and 
the  many  types  of  private  volunteer 
programs  throughout  the  country.  The 
overview  will  also  provide  background 
on  the  educational,  political,  economic 
and  social  systems  of  the  U.S.,  with  an 
emphasis  on  how  they  encourage 
volunteer  service.  Appointments  will  be 
scheduled  at  Vista,  the  Peace  Corps,  and 
the  President's  Commission  on 
volunteerism,  as  well  as  possible  visits 
to  programs  for  the  homeless  or  people 
with  AIDS.  A  specialist  in  the  field  will 
describe  how  U.S.  tax  incentives 
stimulate  charitable  donations  by  both 
corporations  and  individuals  and  how 
laws  encourage  tax-exempt 
organizations  to  exist  for  the  public 
benefit. 

Beyond  Washington,  a  one-day 
seminar  organized  by  a  volunteer  center 
will  cover  issues  involved  in  creating 
and  administering  volunteer  programs.  It 
also  will  explore  the  benefits  which 
voluntary  service  contributes  to  both 
community  and  personal  development, 
emphasizing  the  creation  of  community 
partnerships  that  cross  racial,  cultural 
and  religious  lines.  Additionally,  the 
seminar  will  outline  the  skills  which 
individuals  acquire  in  the  areas  of 
teamwork  and  goal-setting,  skills  which 


contribute  directly  to  advancement  in 
paid  positions,  especially  for  women 

and  minorities.  Another  seminar  session 
will  provide  the  participants  and 
opportunity  to  share  information  on 
volunteer  efforts  in  their  home  countries 
with  their  colleagues  and  American 
counterparts.  One  seminar  should 
familiarize  participants  with  the  work  of 
major  university-based  research 
programs  that  focus  on  the  not-for-profit 
sector. 

Programs  in  cities  and  small  towns  in 
different  regions  of  the  country  will 
allow  participants  to  work  side-by-side 
with  American  volunteers  in  order  to 
become  familiar  with  the  daily  operation 
of  volunteer  organizations  addressing 
social  concerns  ranging  from  human 
services  to  international  and  cross- 
cultural  exchange.  Examples  of 
community /government/business 
cooperation  in  addressing  these  issues 
will  be  explored.  Additionally, 
participants  will  learn  about  the  role 
volunteer  organizations  such  as 
Common  Cause  and  the  League  of 
Women  Voters  play  in  providing 
avenues  for  citizen  participation  in  the 
political  process  and  in  increasing 
governmental  accountability.  In  a  visit 
to  a  public  action  lobbying  office, 
participants  will  discover  the  power  of 
volunteerism  in  influencing  public  policy 
decisions. 

Title:  Community  Development:  The 

U.S.  Experience. 

Type:  Multi-Regional. 
Dates:  September  14-October  9, 1992. 
Proposal  Due:  June  22, 1992. 
Project  Goals: 

— ^To  demonstrate  the  variety  and 
complexity  of  American  citizens' 
involvement  in  public  and  community 
affairs  and  to  present  active  citizen 
involvement  as  a  fundamental  of 
democratic  society; 

— ^To  broaden  understanding  of 
individual  initiative  and  volunteerism: 
Its  philosophy,  history  and  cultural 
impetus; 

— To  examine  how  community 
development  and  self-help 
organizations  are  founded,  financed, 
developed  and  managed  in  the  U.S.; 

— ^To  provide  insights  into  American  life 
and  society  through  the  observation  of 
community  activities  as  they  are 
evidenced  in  family,  church,  grass- 
roots programs,  and  local  government; 

— ^To  establish  international  contacts 
and  provide  a  basis  for  ongoing 
dialogue  and  exchange  in  the  field  of 
commimity  development. 


UMI 
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Participants:  This  project  is  intended 
for  community  leaders,  administrators  of 
volunteer  programs  and  other 
professionals  who  are  interested  in 
citizen  participation  in  community 
development. 

Summary:  This  program  will  open  in 
Washington,  DC  with  an  overview  of 
ou"  political,  educational  and  social 
systems,  and  examples  of  government 
and  private  efforts  to  promote  individual 
action  in  human  and  social  services 
throughout  the  U.S.  Participants  will 
meet  government  officials,  academics 
and  civic  leaders  at  the  national  level  to 
discuss  how  these  systems  work.  Some 
of  the  appointments  requested  will 
include  Vista.  Peace  Corps,  the  National 
Association  of  Neighborhoods,  the 
National  Federation  of  Local  Arts 
Councils,  and  the  President's 
Commission  on  Volunteerism. 

Visits  to  cities  and  small  towns  in 
varied  regions  of  the  U.S.  will  provide 
opportunities  to  exchange  ideas  with 
community  leaders  of  ethnic  groups  and 
observe  the  operation  of  civic  and 
volunteer  organizations.  These  will  be 
involved  with  issues  such  as  health  care, 
education,  literacy,  housing  and 
homelessness.  child  and  infant  day  care, 
care  for  the  aged  and  handicapped,  legal 
aid.  cooperatives,  assistance  to 
immigrants  and  refugees,  crime  watch 
and  citizen  patrols,  environmental 
protection,  political  organizing  and 
lobbying,  community  planning  and 
leadership  development.  The  roles  of  the 
federal,  state,  and  local  governments  in 
promoting  community  development  will 
be  examined.  Also  discussed  will  be 
new  trends  such  as  workplace-based 
community  programs,  the  self-help 
movement  and  the  creation  of 
community  partnerships.  Field  trips  to 
see  programs  in  operation  and  on-going 
community  workshops  will  be  given 
priority.  Home  hospitality  will  be 
included  as  an  integral  pari  of  this 
program.  || 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
|3roposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  expert  USIA  officers  for 
advisory  review.  Ail  eligible  proposals 
will  also  be  reviewed  by  the  Agency's 
Office  of  General  Counsel,  the 
appropriate  geographic  area  office,  and 
the  budget  and  contracts  offices. 


Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USIA's  contracting  officer. 

Review  Criteria 

The  proposed  program  should  be 
representative  of  current  expert 
knowledge  in  the  relevant  subject  area, 
and  should  demonstrate  high 
professional  qualitative  standards. 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality — program  plan  must  adhere 
to  the  objectives  described  above. 

2.  Feasibility — institutional  capacity 
of  the  organization  to  conduct  the 
program  will  be  considered. 

3.  Track  record — the  Agency  will 
consider  the  past  performance  of  prior 
grantees. 

4.  Potential — for  organizations  which 
have  not  received  Agency  grants,  the 
potential  to  achieve  program  goals,  as 
demonstrated  in  the  proposal,  will  be 
considered; 

5.  Multiplier  effect/impact — proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

6.  Cost  effectiveness — greatest  return 
on  each  grant  dollar  and  degree  of  cost- 
sharing  exhibited; 

7.  Value  to  U.S. — Partner  Country 
Relations — assessments  by  USIA's 
geographic  area  desk,  and  overseas 
officers,  of  the  need,  potential  impact 
and  significance  in  the  partner 
countryties). 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 

Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process 
approximately  six  weeks  prior  to  the 
project's  opening  date.  Awarded  grants 
will  be  subject  to  periodic  reporting  and 
evaluation  requirements. 


Dated:  September  6. 1991. 

Williun  P.  Glade, 

Associate  Director.  Bureau  of  Educational 
and  Cultural  Affairs. 

[PR  Doc.  91-23296  Rled  9-26-91;  8:45  am] 

MLLMQ  COOE  (330-01-M 


Radio  Engineering  Advlaory 
Committee  Meeting 

agency:  United  States  Information 
Agency. 

ACTION:  Notice  of  meeting. 

summary:  The  United  States 
Information  Agency  announces  an  open 
meeting  of  the  Radio  Engineering 
Advisory  Committee  Meeting  on 
Thursday,  October  17, 1991,  9  a.m.-4 
p.m.  in  room  840,  USIA  Headquarters. 
301  Fourth  Street.  SW..  Washington,  DC. 

The  Agenda  will  include  the 
introduction  of  new  VOA  Director, 
Chase  Untermeyer,  and  a  report  by 
Walter  La  Fleur  on  "The  Changing 
Technical  Environment."  Remarks  will 
be  made  by  USIA  Director  Henry  E. 
Catto  and  Louise  G.  Wheeler,  Director 
of  Private  Sector  Committees. 

dates:  October  17, 1991. 

ADDRESSES:  301  4th  Street,  SW., 
Washington.  DC  20547, 

FURTHER  INFORMATION  CONTACT 

Louise  G.  Wheeler  or  Nancy  Starr  at 
619-6089. 

SUPPI^MENTARY  INFORMATION:  Copies 
of  minutes  can  be  obtained  by  calling 
619-6089. 

Dated:  September  23, 1991. 
Douglas  Wertman, 
Committee  Management  Officer. 
[FR  Doc.  91-23338  Filed  9-26-91;  8:45  am) 

WLUNO  CODE  (290-01-11 


VOA  Broadcast  Advisory  Committee 
Meeting 

agency:  United  States  Information 
Agency. 

ACTION:  Notice  of  Meeting. 

-     —  W  ■■        ■  I  i  ■    II  I 

summary:  The  United  States 
Information  Agency  announces  an  open 
meeting  of  the  VOA  Broadcast  Advisory 
Committee  Meeting  on  Wednesday. 
October  16, 1991, 1:30  p.m.— 4:30  pjn.  in 
room  800,  USIA  Headquarters,  301 
Fourth  Street.  SW..  Washington.  DC. 

The  Agenda  will  include  introduction 
of  new  VOA  Director  Chase  Untermeyer 
and  a  report  on  VOA  coverage  of  recent 
world  events  by  Sidney  Davis,  Director, 
VOA  Programs. 

DATES:  October  16. 1991. 
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addresses:  301  4th  St.,  SW., 
Washington.  DC  20547. 

FOR  FURTHER  INMRMAT10N  CONTACT: 

Louise  G.  Wheeler  or  Nancy  Starr  at 
61»-€089. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  minutes  can  be  obtained  by  calling 
619-6089. 

Dated:  Septeinl>er  18. 1991. 
Douglas  Wertnun. 

Committee  Management  Officer. 

(FR  Doc.  91-23255  Filed  9-28-91;  8:45  ami 

BHXIMG  COM  fSSO-OI-M 


1991 


UMI 


Sunshine  Act  Meetings 


Federal  RegistM 

Vol.  56,  No.  1B6 

Friday.  September  27.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:36  p.m.  on  Tuesday, 
September  24, 1991,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Director  C.  C.  Hope,  Jr. 
(Appointive),  seconded  by  Vice 
Chairman  Aiidrew  C.  Hove,  Jr., 
concurred  in  by  Director  T.  Timothy 
Ryan,  Jr.  (Office  of  Thrift  Supervision), 
Ms.  Judith  A.  Walter,  acting  in  the  place 
and  stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  and 
Chairman  L  William  Seidman,  that 
Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  the  following 
matters: 

Matters  relating  to  the  Corporation's 
corporate  activities. 

Matters  relating  to  certain  financial 
institutions. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  pubUc  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(6),  (c)(6), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  {5 
U.S.C.  552b  (c)(2).  (c)(6),  (c)(6), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  September  2S.  1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  91-23485  Filed  9-2&-ei;  2:24  pm] 

MLUNQ  COOC  •714-0-M 

BOARD  OF  QOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 
"FEDERAL  REGISTER"  CITATION  OP 
PREVIOUS  ANNOUNCEMENT:  56  FR  47630, 

September  20, 1991. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  Approximately  11:30 
a.m.,  September  25, 1991,  following  a 
recess  at  the  conclusion  of  the  open 
meeting. 

CHANGES  IN  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(8)  was  added: 

Federal  Reserve  Bank  and  Branch  director 
appointments.  (This  item  was  originally 
announced  for  a  closed  meeting  in  September 
3. 1991.) 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204.  ' 

Dated:  September  25. 1991. 
Jennifer  |.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-23516  Filed  9-25-91:  2:26  pm) 

WUJNQ  COOC  MKHII-M 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  following  changes  were  made  to  the 
open  agenda  of  the  Resolution  Trust 
Corporation  Board  of  Directors  meeting 
Tuesday,  September  24, 1991  in  the 
Board  Room  on  the  sixth  floor  of  the 
FDIC  Building  located  at  550— 17th 
Street,  N.W..  Washington,  D.C.: 

The  following  subjects  were 
withdrawn  from  the  agenda: 

Memorandum  re:  Final  policy  regarding 
resolution  of  minority  depository 
institution. 

Memorandum  re:  The  Operating  Plan  and 
Projected  Funding  Requirement  for 
October  1, 1991.  through  September  30, 
1992. 

Request  for  further  information 
concerning  the  meetiitg  may  be  directed 
to  Mr.  John  M.  Buckley.  Jr.,  Executive 
Secretary  of  the  Corporation,  at  202- 
416-7262. 

Dated:  September  24, 1991. 
Resolution  Trust  Corporation. 

John  M.  Buckley,  Jr., 
Executive  Secretary. 

(FR  Doc  91-23486  Filed  9-25-01:  2:25  pmj 

WLLNM  CODE  trLTI-ll 


RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:19  p.m.  on  Tuesday.  September  24, 
1991,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider:  (1)  Matters 
relating  to  the  resolution  of  failed  thrift 
institutions;  and  (2)  the  Operating  Plan 
and  Projected  Funding  Requirement  for 
October  1, 1991,  through  September  30, 
1992. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  concurred 
in  by  Chairman  L.  William  Seidman. 
Judith  A.  Walter,  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  and  T. 
Timothy  Ryan,  Jr.  (Director  of  the  Office 
of  Thrift  Supervision),  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550-17th 
Street.  N.W..  Washington.  D.C 

Dated:  September  24, 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr.. 
Executive  Secretary. 
[FR  Doc.  91-23487  Filed  9-25-91:  2:25  pm] 

MLLMta  COOC  S71«-01-M 

RESOLUTION  TRUST  CORPORATIOM 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  will  meet  in  open 
session  at  2:00  p.m.  on  Tuesday,  October 
1, 1991  to  consider  the  following  matters: 

Summary  Agenda:  No  Cases 
Discussion  Agenda: 

A,  Memorandum  re:  Proposed  regulation 
concerning  restrictions  on  prospective 
purchasers  of  RTC  assets. 
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B.  Memorandum  re:  Final  policy  regarding 
resolution  of  minority  depository 
institutions. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N.W.,  Washington,  D.C. 

Request  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley.  Jr^  Executive 
Secretary  of  the  Resolution  Trust 
Corporation,  at  202-41&-7282. 

Dated:  September  25. 1991. 
Resolution  Trust  Corporation. 
foha  M.  Buckley.  Jr., 
Executive  Secretary. 
[FR  Doc.  91-23488  Ried  9-25-91: 2:25  pm) 
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DEPART»«ENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

7  CFR  Part  3407 

Agency  Procedures  To  implement  the 
National  Environmental  Policy  Act 

AGENCY:  Cooperative  State  Research 
Service,  USDA. 

action:  Final  rule. 

summary:  The  Cooperative  State 
Research  Service  (CSRS),  U.S. 
Department  of  Agriculture  (USDA), 
hereby  establishes  rules  to  ensure 
compliance  with  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
with  implementing  regulations 
promulgated  by  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508).  as  adopted  and 
supplemented  by  USDA  at  7  CFR  part 
lb.  This  document  sets  forth  policies 
and  procedures  to  be  used  by  CSRS  in 
carrying  out  its  responsibilities  under 
the  Act  and  implementing  regulations. 

EFFECTIVE  DATE:  September  27, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Clare  I.  Harris.  Associate 
Administrator,  Cooperative  State 
Research  Service,  U.S.  Department  of 
Agriculture,  room  305A  Administration 
Building,  14th  and  Independence 
Avenue,  SW..  Washington,  DC  20250- 
2200.  Telephone:  (202)  447-7441. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  collection  of 
information  requirements  contained  in 
this  rule  have  been  submitted  to  0MB 
for  approval. 

Executive  Order  No.  12291 

This  rule  has  been  reviewed  under 
Executive  Order  No.  12291.  and  it  has 
been  determined  that  it  is  not  a  major 
rule  because  it  does  not  involve  a 
substantial  or  major  impact  on  the 
Nation's  economy  or  on  large  numbers 
of  individuals  or  businesses.  There  will 
be  no  major  increase  in  costs  or  prices 
for  consumers,  agencies,  or  geographical 
regions.  It  will  not  have  a  significant 
economic  impact  on  competitive 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S. 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  a  regulatory  impact 
analysis  is  not  required  for  this 
rulemaking. 


Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  widi 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  Public  Law 
No.  96-534  (5  U.S.C.  601).  The  agency 
has  certified  that  this  rule,  under  the 
criteria  of  the  Act,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  affect  the  amount  of 
funds  provided  in  covered  programs  or 
in  individual  awards.  Rather,  it  sets 
forth  policies  and  procedures  to  be  used 
by  CSRS  to  ensure  compliance  with 
NEPA  and  its  implementing  regulations. 

Executive  Order  No.  12812 

The  agency  has  evaluated  this  rule 
under  Executive  Order  No.  12612 
pertaining  to  Federalism.  While  this  rule 
will  affect  institutions  of  higher 
education  and  other  nonprofit 
organizations,  it  will  do  so  only  to  the 
extent  of  requiring  the  collection  and 
submission  of  limited  environmental 
data  under  a  small  number  of 
nonexempt  projects  so  that  CSRS  can 
carry  out  the  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
its  implementing  regulations.  Within  the 
limit  of  funds  made  available  under  a 
project  or  program  supported  by  CSRS, 
costs  associated  with  collecting  this 
information  are  chargeable  to  the 
project  or  program  being  supported.  For 
this  reason,  CSRS  has  determined  that 
this  rule  will  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Environmental  Impact  Statement 

This  regulation  does  not  authorize  any 
activities  or  result  in  a  change  in  the 
human  envirorunent.  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969. 

Background 

Title  I  of  the  National  Environmental 
Policy  Act  of  1969  directs  Federal 
agencies  to  develop  strategies  and 
procedures  for  complying  with  the  terms 
of  NEPA  in  their  planning  and 
decisionmaking  activities.  The  Council 
on  Environmental  Quality  (CEQ), 
established  under  Title  II  of  NEPA, 
published  implementing  regulations 
directing  all  Federal  agencies  to  develop 
supplementary  procedures  tailored  to 
their  own  needs.  USDA  issued 
regulations  adopting  the  CEQ 
regulations,  supplemented  them  with 
USDA-specific  policies  and  procedures, 
and  directed  its  agencies  to  prepare 
implementing  procedural  regulations  to 
accommodate  their  individual 
situations.  On  February  27. 1991.  CSRS 


published  a  Notice  in  the  Federal 
Register  (56  FR  8156-8160)  proposing  to 
establish  the  required  regulations  and 
inviting  comments  from  interested 
Imiyviduals  and  organizations. 
Comments  were  requested  by  April  29. 
1991.  During  the  comment  period.  CSRS 
received  nine  responses,  containing  29 
different  comments  on  the  proposed 
rale.  All  comments  suggested  revisions, 
additions,  deletions,  or  clarifications  of 
the  rule  as  proposed  by  CSRS.  None 
opposed  the  proposed  rulemaking 
action. 

Discussion  of  Comments 

One  respondent  suggested  that  the 
definition  of  "Authorized  Department 
Officer"  under  S  3407.2(a)(1)  be 
expanded  or  clariHed  to  cover  formula* 
funded  programs  as  well  as  project 
grants.  This  respondent  further 
suggested  that  such  clarification  also  be 
included  in  §  3407.4(c)  relating  to  the 
responsibilities  of  the  Authorized 
Departmental  Officer.  CSRS  agrees  that 
the  definition  which  appeared  in  the 
proposed  rule  could  be  misleading  to 
those,  who  are  unfamiliar  with  agency 
programs  and  their  administration.  The 
Authorized  Departmental  Officer  is  the 
individual  who  is  responsible  for 
awarding  and  administratively 
managing  all  project  grants  within 
CSRS.  As  specified  in  S  3407.4(c),  this 
responsibility  includes  making  sure  that 
potential  grant  applicants  are  notiHed  of 
enviroiunental  requirements  during  the 
solicitation  process,  ensuring  that 
required  documentation  is  submitted  to 
CSRS,  and  authorizing  grantees  to  start 
work  on  their  projects  only  after 
environmental  information  has  been 
reviewed  in  CSRS  and  an  appropriate 
decision  notice  has  been  issued.  On  the 
odier  hand,  this  responsibility  does  not 
include  the  award  or  management  of 
formula-funded  projects,  nor  does  it 
include  the  actual  review  or  approval  of 
environmental  information,  regardless  of 
project  type.  These  functions  are 
assigned  to  the  appropriate  Program 
Manager  or  to  an  Associate 
Administrator  or  Deputy  Administrator 
according  to  the  subject  matter  content 
of  the  individual  grant  or  formula- 
funded  project.  We  have  added  a 
clarifying  sentence  to  this  definition  to 
more  specifically  outline  the  scope  of 
the  Authorized  Departmental  Officer's 
responsibilities.  We  believe  that  this 
revised  definition  is  sufficient  to  make 
clear  the  Authorized  Departmental 
Officer's  responsibilities  without  the 
need  for  revising  §  3407.4(c).  The 
content  of  §  3407.4(c)  remains 
unchanged  in  this  final  rule  but  has  been 
redesignated  as  9  3407.4(d)  to 
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accommodate  the  addition  of  previously 
omitted  P*rogram  Manager 
responsibilities  under  5  3407.4(c). 

Three  comments  related  to  the 
deflnition  of  "control  agents"  in 
S  3407.2(a)(2).  One  suggested  that  the 
defmition  be  deleted,  one  requested  that 
it  be  expanded  to  better  reflect  the 
di^erent  means  by  which  control  agents 
protect  crops  and  animals  from  pests, 
and  one  suggested  that  it  be  reworded  to 
align  with  the  defmition  used  by  the 
Agricultural  Research  Service  (ARS)  in 
its  NEPA  regulation.  Although  the  term 
"control  agents"  was  defined  in  the 
proposed  rule,  the  term  was  not  used 
elsewhere  in  the  text  of  the  rule.  We 
have  therefore  deleted  the  definition 
from  the  Final  Rule  and  have 
renumbered  i  3407.2(a)(1)  as  §  3407.2(a). 

Two  respondents  commented  that 
CSRS  should  authorize  the  use  of 
agency  funds  to  prepare  required 
environmental  documentation.  We 
believe  that  the  rule  addresses  this 
concern.  Sections  3407.3  (d)  and  (f) 
emphasize  the  importance  of  addressing 
NEPA  issues  while  programs  and 
projects  are  being  planned  and 
budgeted.  This  means  that  CSRS  must 
take  into  account  the  added  cost  of 
NEPA  compliance  during  program 
estabhbhment  or  implementation  and 
also  means  that  project  applicants 
should  consider  this  extra  cost  burden 
when  developing  their  project  budgets. 
Section  3407.3(f)  further  states  that  the 
cost  of  preparing  environmental 
documentation  and  of  reasonable 
mitigation  efforts  are  allowable  costs  to 
the  project  being  supported  and  may  be 
charged  either  to  the  Federal  or  the  non- 
Federal  share  of  project  costs.  However, 
this  section  also  states  that  all  costs 
associated  with  preparing 
environmental  documentation  must  be 
paid  for  within  the  limit  of  funds  made 
available  by  CSRS  under  the  project  or 
from  a  non-federal  source.  These 
sections  of  the  rule  are  therefore  left 
unchanged. 

One  respondent  suggested  that 
§  3407.3(e)  be  revised  to  clarify  the  point 
at  which  CSRS  intends  to  provide 
instructions  to  project  participants  on 
the  preparation  and  submission  of 
required  environmental  documents. 
Guidelines  will  be  provided  at  the  time 
proposals  or  program  plans  are 
requested  from  eligible  participants. 
Section  3407.3(e)  has  been  modified  to 
make  this  clear. 

One  respondent  requested  that 
S  3407.3(k)  relating  to  the  CSRS  policy 
on  emergency  situations  be  revised  to 
recognize  the  limitations  specified  in  the 
CEQ  regulations  at  40  CFR  1506.11. 
CSRS  agree*  with  this  recommendation 


and  has  changed  S  3407.3(k)  to  respond 
to  this  comment. 

In  hne  with  the  request  of  the 
respondent  who  suggested  that 
responsibilities  be  clarified.  CSRS 
determined  that  there  was  a  need  to 
better  explain  the  roles  of  Associate 
Administrators/Deputy  Administrators 
and  to  set  forth  the  roles  of  CSRS 
Program  Managers  under  S  3407.4. 
Therefore,  S  3407.4(b)  has  been  revised 
to  narrow  the  responsibilities  of 
Associate  Administrators  and  Deputy 
Administrators  and  to  clarify  their 
responsibilities  with  respect  to  formula 
projects.  Section  3407.4(c)  has  been 
redesignated  to  outline  responsibilities 
actually  assigned  to  agency  Program 
Managers. 

One  respondent  recommended  that  a 
new  section  be  added  to  S  3407.4  to 
require  certain  project  participants  to 
incorporate  NEPA  provisions  Into  their 
normal  project  review  procedures  to 
acknowledge  that  compliance  is  a 
shared  responsibility.  Specifically,  this 
commentor  suggested  that 
documentation  of  the  local  process  be 
provided  to  CSRS  in  lieu  of  their 
responding  to  requests  for  specific 
information.  CSRS  agrees  that  protecting 
the  environment  is  everyone's  concern. 
We  also  encourage  our  project 
participants  to  incorporate  NEPA  into 
their  planning  process  so  that 
potentially  adverse  environmental 
impacts  can  be  identified  at  an  early 
stage  and  eliminated  or  mitigated;  in 
addition,  early  planning  can  help  to 
identify  costs  associated  with  NEPA 
compliance.  Nevertheless,  responsibility 
for  NEPA  compliance  rests  with  the 
Federal  agency  preparing  to  support  the 
activity  under  consideration  and  we  are 
unable  to  add  a  provision  to  this  rule 
that  could  have  the  appearance  of 
transferring  this  responsibility  to  a  third 
part}'.  On  the  other  hand,  we  are 
authorized  to  request  project 
participants  to  assist  in  our  compliance 
efforts  by  providing  necessary 
environmental  information  so  that  we 
can  make  an  informed  decision.  Merely 
providing  documentation  of  the  local 
process  will  not  satisfy  NEPA 
requirements.  All  information  received 
from  an  institution  must  align  with  CEQ 
regulations  and  CSRS  requirements  and 
is  subject  to  verification  by  CSRS  prior 
to  its  acceptance.  The  provision 
discussed  in  this  paragraph  has  not  been 
added  to  the  final  rule. 

The  majority  of  comments  related  to 
the  categorical  exclusions  enumerated 
under  9  3407.e(a)(2).  Two  respondents 
sp>ecifically  criticized  $  3407.6(a)(2](i]  as 
being  too  broad,  contending  that  terms 
such  as  limited  size  and  magnitude" 


and  "short-term  effects  on  the 
environment"  are  too  general  to 
describe  situations  where  categorical 
exclusions  should  apply.  CSRS 
recognizes  that  categorical  exclusions 
should  not  be  so  broad  that  they  are 
uninterpretable,  nor  should  they  give  the 
appearance  of  defining  away  the 
agency's  responsibility  for  complying 
with  NEPA  and  its  implementing 
regulations.  Pursuant  to  the  suggestion 
by  one  of  these  respondents, 
S  3407.e(a)(2)(i)  has  been  modified 
appropriately. 

Three  respondents  objected  to  the 
categorical  exclusion  provided  in 
S  3407.6(a)(2)(i)(A)  for  research 
performed  in  a  contained  facility.  They 
recommended  deleting  this  exclusion 
from  the  final  rule  as  being  inconsistent 
with  CEQ  regulations,  which  are  driven 
by  the  potential  magnitude  of 
environmental  effects,  rather  than  the 
probability  of  occurrence.  In  the  event 
hazardous  substances  are  accidentally 
released  into  the  environment.  CSRS 
disagrees  that  this  exclusion  should  be 
deleted  from  the  final  rule.  It  is  the 
intention  of  CSRS  to  exclude  fit>m  NEPA 
coverage  only  those  activities  that  have 
been  clearly  shown  over  time  to  have  no 
significant  environmental  impact;  all 
others  are  induded.  A  further  safeguard 
has  been  built  into  the  revised 
regulations  under  {  3407.6(b),  which 
provides  for  the  preparation  of 
appropriate  environmental 
documentation  when  the  activity  is 
controversial  or  when  extraordinary 
circtmistances  surround  the  activity,  e.g.. 
an  activity  whose  environmental 
impacts  are  unknown.  For  these 
reasons,  i  3407.6(a)(2)(i)(A)  remains  in 
the  final  rule  but  has  been  revised  to 
delete  the  example  provided  at  the  end 
of  the  paragraph. 

Four  respondents  commented  on  the 
categorical  exclusion  in 
9  3407.6(a)(2)(i)(C)  relating  to  small- 
scale  field  testing. 

Two  respondents  requested  that  this 
provision  be  deleted  from  the  final  rule 
and  two  suggested  that  it  be  revised  to 
align  with  the  ARS  regulation.  CSRS 
disagrees  that  this  paragraph  should  be 
deleted  from  the  final  ruJe.  Again,  it  is 
our  intention  to  exclude  only  those 
activities  where  evidence  exists  that  no 
significant  impact  will  occur  as  a  result 
of  such  activities.  Research  activities 
that  are  controversial  or  whose 
environmental  effects  are  unicnown  will 
undergo  appropriate  analysis  according 
to  NEPA  and  implementing  regulations. 
CSRS  agrees,  however,  that  the 
exclusion  appearing  in  the  proposed  rule 
may  have  been  misleading.  We  have 
therefore  modified  9  3407.6(a)(2)(i)(C)  to 
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clarify  our  intention  that  only  field 
testing  that  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials  is  excluded  from  NEPA 
coverage.  We  believe  that  the  revised 
paragraph  is  consistent  with  the 
recommendation  of  the  National 
Research  Council  relating  to  reasonable 
risk  assessment  in  its  publication  "Field 
Testing  Genetically  Modified 
Organisms:  Framework  for  Decisions," 
and  also  aligns  better  with  the  spirit  of 
the  ARS  rule. 

Three  comments  related  to  the 
categorical  exclusion  provided  for  the 
modification  of  physical  facilities  under 
5  3407.6{a)(2)(ii).  One  respondent 
recommended  that  this  provision  be 
deleted  from  the  final  nile,  while  two 
others  suggested  that  this  provision  be 
changed  to  exclude  only  those 
alterations  which  are  routine  in  nature. 
In  developing  these  regulations,  it  was 
CSRS'  intention  that  only  routine  facility 
modifications  be  excluded  from  NEPA 
coverage.  Section  3407.6(a]{2)(ii)  has 
been  revised  to  clarify  this  intention. 

Three  respondents  suggested 
revisions  to  S  3407.6(b)  relating  to 
circumstances  which  could  trigger 
exceptions  to  categorical  exclusions  and 
therefore  require  the  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement.  One 
recommended  that  this  section  include 
the  concept  of  connected  and 
cumulative  actions,  one  requested  that 
coverage  be  expanded  to  include 
activities  surrounded  by  substantial 
controversy,  and  one  suggested  that  the 
presence  of  historic  and  archaeological 
resources  be  added  to  the  list  of 
extraordinary  circumstances  appearing 
in  the  last  sentence  of  this  section.  CSRS 
agrees  that  controversial  activities  are 
important  in  determining  extraordinary 
circumstances.  It  also  agrees  that 
providing  examples  of  extraordinary 
circimistances  could  be  interpreted  as 
an  attempt  to  restrict  such 
circumstances  to  those  specifically 
listed.  This  is  not  intended.  It  is  the 
agency's  intention  that  all  exceptions  to 
categorical  exclusions  be  based  upon 
conditions  that  could  have  a  significant 
environmental  impact,  including  those 
that  are  controversial.  To  clarify  this 
position,  S  3407.6(b)  has  been  amended 
to  include  environmentally  controversial 
situations  and  the  sentence  which  listed 
examples  of  extraordinary 
circumstances  in  the  proposed  rule  has 
been  deleted.  The  suggestion  to  include 
the  concept  of  connected  and 
cumulative  actions  in  this  section  was 
not  adopted.  We  believe  it  is 
unnecessary  to  repeat  this  concept  in 
S  3407.6(b)  because  it  is  well  covered  in 
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the  CEQ  regulations  (40  CFR  1508.25) 
and  applies  to  all  Federal  agencies. 

One  respondent  questioned  the 
rationale  behind  our  limiting  actions 
which  normally  require  an 
environmental  assessment  to  new 
technologies  under  §  3407.7(a).  This 
respondent  thought  that,  as  written  in 
the  proposed  rule,  this  section  implied 
that  "old"  technologies  are 
environmentally  benign.  To  correct  this 
oversight  and  make  the  CSRS  regulation 
consistent  with  the  ARS  regulation,  it 
was  suggested  that  the  word 
"particular"  be  substituted  for  "new"  in 
the  final  rule.  We  agree  with  this 
suggestion  and  have  made  the 
correction. 

This  same  respondent  also  noted  that 
S  3407.7(a)  proposed  to  require  the 
preparation  of  an  environmental 
assessment  for  programs  supported  "in 
whole  or  in  part"  by  CSRS,  whereas  the 
ARS  rule  considers  only  those  programs 
supported  "in  the  majority."  This 
respondent  asked  if  there  is  a  reason  for 
this  difference.  A  Federal  action  is 
defined  in  part  as  a  project  or  program 
funded  entirely  or  partly  by  a  Federal 
agency,  regardless  of  whether  the 
project  or  program  is  performed  by  the 
agency  or  by  a  third  party  (40  CFR 
1508.18(a)).  CSRS  programs  are  carried 
out  by  providing  Federal  assistance  in 
the  form  of  grants,  including  formula 
grants,  and  cooperative  agreements,  to 
eligible  institutions.  A  project  partially 
funded  by  CSRS  could  constitute  a 
major  Federal  action  having  an  impact 
on  the  environment.  Thus,  the 
requirement  in  §  3407.7(a).  Section 
3407.7(a)  remains  unchanged. 

One  respondent  suggested  that 
S  3407.7(b]  be  expanded  to  include  the 
release  of  toxic  diemicals  or  genetically 
engineered  organisms  as  examples  of 
activities  requiring  the  preparation  of  an 
environmental  assessment.  CSRS  agrees 
that  the  release  of  toxic  chemicals  or 
unfamiliar  biological  materials  may  be 
examples  of  extraordinary 
circumstances  that  could  set  the  NEPA 
process  in  motion.  Because  adequate 
provision  has  been  made  for  such 
circumstances  under  SS  3407.6(b). 
3407.7(d),  and  3407.8,  we  believe  that  it 
is  unnecessary  to  expand  S  3407.7(b)  to 
include  these  items.  Section  3407.7(b) 
remains  unchanged  in  this  Hnal  rule. 

In  reviewing  the  proposed  rule  after 
publication  in  the  Federal  Register, 
CSRS  officials  noticed  that  the  provision 
contained  in  S  3407.10(a)  actually 
pertained  to  the  performance  of  an 
environmental  impact  statement  rather 
than  to  the  performance  of  an 
environmental  assessment.  To  ensure 
consistency  with  CEQ  regulations,  this 


provision  has  been  relocated  and  is 
designated  as  §  3407.11(a)  in  the  final 
rule.  Former  SS  3407.10(b).  3407.10(c), 
and  3407.10(d]  are  redesignated  as 
SS  3407.10(a),  3407.10(b),  and  3407.10(c), 
respectively.  Former  SS  3407.11(a), 
3407.11(b),  3407.11(c),  and  3407.11(d)  are 
redesignated  as  SS  3407.11(b),  3407.11(c). 
3407.11(d),  and  3407.11(e). 

One  respondent  indicated  that 
S  3407.11(d)  in  the  proposed  rule  (now 
designated  as  S  3407.11(e))  could  be 
interpreted  as  meaning  that  a  CSRS 
official  is  authorized  to  make  a  decision 
as  early  as  30  days  after  the 
Environmental  Protection  Agency  has 
published  a  notice  of  final 
environmental  impact  statement 
availability  in  the  Federal  Register.  This 
respondent  implied  that  this  section  of 
the  rule  is  inconsistent  with  CEQ 
regulations  requiring  a  longer  waiting 
period  under  certain  conditions  and 
recommended  that  CSRS  revise  this 
section  to  acknowledge  these 
exceptions.  CSRS  disagrees  that  there  is 
an  inconsistency  between  the  two  rules. 
The  CEQ  regulations  state  that  an 
agency  may  not  make  a  decision  until  at 
least  90  days  after  publication  of  a  draft 
environmental  impact  statement  (40  CFR 
1506.10(b)(1))  and  at  least  30  days  after 
publication  of  a  final  environmental 
impact  statement  (40  CFR  1506.10(b)(2)). 
While  CSRS  acknowledges  and  intends 
to  comply  with  the  longer  period  for 
draft  documents,  the  scope  of 
renumbered  S  3407.11(e)  is  limited  to 
final  environmental  impact  statements. 
As  currently  written,  this  section  is  in 
full  compliance  with  both  the  spirit  and 
the  letter  of  the  CEQ  regulations. 
Therefore,  the  content  of  renumbered 
S  3407.11(e)  remains  intact. 

One  commenter  recommended  that  an 
appeal  procedure  be  included  in  the  rule 
to  handle  conflicts  in  interpretation  of 
NEPA.  CSRS  disagrees  with  this 
recommendation.  In  its  regulations 
implementing  the  provisions  of  NEPA, 
the  CEQ  places  responsibility  on 
Federal  agencies  to  interpret  and 
administer  NEPA  in  accordance  with  the 
Act  and  CEQ  regulations  (see  in 
particular  40  dFR  1500.2(a)  and  40  CFR 
1500.6).  Because  interpretive  and 
decisionmaking  responsibilities  lie  with 
the  Federal  Government  and  because 
the  establishment  of  an  appeal 
procedure  would  go  beyond  CEQ 
requirements,  the  Final  Rule  has  not 
been  revised  to  incorporate  such  a 
provision. 

One  respondent  stated  that  an 
environmental  assessment  or  an 
environmental  impact  statement  should 
be  prepared  prior  to  publication  of  this 
final  rule.  We  disagree  with  this 
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because,  as  indicated  in  the  Preamble, 
the  rule  itself  does  not  authorize  CSRS 
participation  in  any  particular  activity, 
nor  will  it  result  in  altering  the  quality  of 
the  human  environment  Agency 
decisions  to  support  or  engage  in  any 
activity  that  lies  within  the  purview  of 
NEPA  will  be  guided  by  the  statute  and 
its  implementing  regulations,  including 
those  contained  in  this  rule.  The  agency 
believes  that  sufTicient  safeguards  exist 
within  the  framework  of  the  rule  to 
eliminate  environmental  hazards 
resulting  from  its  decisions  and  has 
therefore  determined  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
necessary  for  this  rulemaking. 

One  commenter  suggested  that  a 
section  be  added  to  the  final  rule 
outlining  procedures  for  public 
participation  in  the  decisionmaking 
process.  This  respondent's  concerns 
centered  around  ensuring  that 
environmental  documents  be  readily 
available  to  the  public  and  that  an 
adequate  opportunity  be  provided  for 
public  comment.  CSRS  believes  that  the 
rule  contains  adequate  provision  for 
public  participation.  For  example,  7  CFR 
3407.11(b)  provides  for  public 
notification  when  CSRS  plans  to  prepare 
an  environmental  impact  statement 
Sections  3407.10(c]  and  3407.11(e)  make 
provision  for  public  review  of 
environmental  documents  and 
§  3407.11(e)  further  provides  that  agency 
decisions  will  be  delayed  for  a  minimum 
of  30  days  after  publication  of  the  notice 
of  fmal  environmental  impact  statement 
availability  by  the  Environmental 
Protection  Agency.  Because  the 
procedures  outlined  in  this  rule  are 
consistent  with  CEQ  regulations  and 
provide  significant  opportunity  for 
public  participation.  CSRS  believes  that 
additional  provisions  relating  to  this 
issue  are  not  necessary. 

This  respondent  also  suggested  that  a 
section  be  added  to  the  Final  Rule 
requiring  scientific  accuracy  in 
analyzing  environmental  effects  and  in 
preparing  environmental  documents. 
CSRS  concurs  that  scientific  accuracy  is 
critical  if  Federal  agencies  are  to 
guarantee  the  integrity  of  the  NEPA 
process.  CSRS  is  a  science-based 
agency;  as  such,  the  concept  of  scientific 
accuracy  is  an  integral  part  of  all  CSRS 
decisionmaking  activities  relating  to 
research  and  the  research  method.  This 
philosophy  is  supported  in  the  CEQ 
regulations  (40  CFR  1502.24)  and  all 
agencies  are  required  to  comply  with  it. 
Because  repetitive  discussions  are 
unnecessary,  the  final  rule  does  not 
contain  a  special  section  on  scientific 
accuracy. 


One  respondent  stated  that  the 
proposed  rule  appeared  to  contain  no 
time  limit  relating  to  the  approval  of 
environmental  documents  from  project 
participants.  The  purpose  of  NEPA  is  to 
ensure  that  environmental  consequences 
of  proposed  agency  actions  become  a 
part  of  the  decisionmaking  process. 
Establishing  a  rigid  ceiling  on  the  length 
of  time  it  takes  to  approve 
environmental  documents  could  result  in 
CSRS'  sacrificing  meaningful  decisions 
in  favor  of  expediency.  Nonetheless, 
CSRS  is  authorized  to  set  time  limits 
when  appropriate  to  the  circumstances 
and  when  requested  to  do  so  by  a 
project  applicant  CSRS  may  do  this  on 
a  case-by-case  basis  using  the  criteria 
set  forth  in  40  CFR  1501.8  but  prefers  to 
omit  such  provision  from  the  final  rule. 

Three  respondents  expressed 
opposition  to  our  forcing  more 
paperwork  on  the  backs  of  scientists 
and.  as  an  alternative,  one  suggested 
that  an  "assurance  statement"  similar  to 
the  ones  now  being  used  throughout  the 
Federal  Government  relating  to  animal 
care  and  biosafety  would  suffice  to 
address  environmental  issues.  CSRS 
disagrees  with  this  suggestion  as  being 
inconsistent  with  both  the  spirit  and  the 
letter  of  the  statute  and  implementing 
regulations.  We  believe  that  the  rule 
proposed  by  CSRS  reflects  the  agency's 
concern  for  our  environment  while  also 
ensuring  that  burdens  placed  on  the 
Nation's  scientific  community  be 
appropriate  to  the  circumstances.  Where 
environmental  documentation  is 
required  under  a  project  sponsored  by 
CSRS.  it  is  our  intention  to  provide 
guidance  and  other  assistance  as 
needed.  CSRS  is  making  such  assistance 
available  in  the  form  of  expert  systems, 
informative  databases,  intelligent  report 
generators,  and  model  formats. 
However,  we  are  unable  to  sanction  the 
use  of  an  assurance  statement  as  a 
substitute  for  actual  documentation  of 
potential  environmental  impacts.  The 
Final  Rule  does  not  incorporate  this 
suggestion. 

A  number  of  minor  word  changes 
were  made  to  the  rule  to  improve  clarity. 

List  of  Subjects  in  7  CFR  Part  3407 

National  Environmental  Policy  Act; 
Environmental  assessment; 
Environmental  impact  statentent; 
Categorical  exclusion. 

FcH*  the  reasons  set  out  in  the 
preamble,  title  7,  chapter  XXXTV  of  the 
Code  of  Federal  Regulations,  is 
amended  by  adding  part  3407  to  read  as 
follows: 


PART  3407— iyPLEMENTATK>N  OF 
NATIONAL  ENVIRONMENTAL  POLICY 
ACT 

Sec. 

3407.1  Background  and  purpose. 

3407.2  Definitions. 

3407.3  Policy. 

3407.4  Responsibilities. 

3407.5  Classes  of  action. 
3407 .e  Categorical  exclusions. 

3407.7  Actions  normally  requiring  an 
environmental  assessment. 

3407.8  Actions  normally  requiring  an 
environmental  impact  statement 

3407.9  Use  of  environmental  documents  in 
decisionmaking. 

3407.10  Preparation  of  environmental 
assessments. 

3407.1 1  Prepare  tion  of  environmental 
impact  statements. 

Authority:  National  Environmental  Policy 
Act  of  1968.  ■§  amended.  42  U.S.C.  4321  et 
Meq.;  E.0. 11514,  34  PR  4247.  as  amended  by 
£.0. 11991.  42  FR  26927;  E.0. 12144.  44  FR 
11957;  5  U.S.C  301;  40  CFR  parU  1500-1506; 
and  7  CFR  part  lb. 

§  3407.1    Background  and  purpo**. 

(a)  The  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended  (42 
U.S.C.  4321  etseq.)  establishes  national 
policies  and  goals  for  the  protection  of 
the  human  environment.  Section  102(2) 
of  NEPA  directs  all  Federal  agencies  to 
give  appropriate  consideration  to  the 
environmental  consequences  of 
proposed  actions  in  their 
decisionmaking  and  to  prepare  detailed 
environmental  statements  on  major 
Federal  actions  significantly  affecting 
the  quality  of  the  human  environment. 

(b)  The  purpose  of  this  regulation  is  to 
supplement  the  regulations  for 
implementation  of  NEPA  established  by 
the  Council  on  Environmental  QuaUty 
(CEQ)  and  codified  at  40  CFR  parU 
1500-1508.  as  adopted  by  USDA  in  7 
CFR  part  lb. 

(c)  Unless  otherwise  noted, 
parenthetical  citations  throughout  this 
part  refer  to  the  CEQ  regulations. 

§3407.2    Definitions. 

(a)  Authorized  Departmental  Officer 
means  the  CSRS  official,  acting  within 
the  scope  of  delegated  authority,  who  is 
responsible  for  awarding  and 
administering  project  grants  on  behalf  of 
USDA  and  for  carrying  out  NEPA 
responsibilities  as  outlined  in  {  3407.4(d) 
of  this  part  The  Authorized 
Departmental  Officer's  responsibilities 
do  not  include  the  review,  approval, 
management  or  similar  activity  relating 
to  programs  or  projects  funded  by  CSRS 
on  the  basis  of  statutory  formula  and 
also  do  not  include  parallel 
responsibilities  relating  to  the 
management  or  administration  of 
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cooperative  agreements  awarded  by 
CSRS. 

(b)  Other  terms  used  in  this  regulation 
have  the  same  meaning  as  they  have  in 
the  CEQ  regulations. 

93407.3    Policy. 

(a)  It  is  CSRS  policy  to  comply  with 
the  provisions  of  NEPA  and  related  laws 
and  policies  and  with  the  implementing 
regulations  cited  in  S  3407.1(b)  of  this 
part. 

(b)  Environmental  documents  should 
be  concise,  written  in  plain  language, 
and  address  the  issues  pertinent  to  the 
decision  being  made. 

(c)  Environmental  documents  may  be 
substituted  for  or  combined  with  other 
reports  which  serve  to  facilitate 
decisionmaking  (40  CFR  1506.4].  . 

(d)  CSRS  personnel  will  cooperate 
with  other  Federal  and  State  agencies  or 
units  thereof,  as  well  as  with  grantees, 
contractors,  and  other  cooperating 
individuals  or  entities  undertaking 
activities  funded  or  recommended  for 
funding  by  CSRS  to  assure  that  NEPA 
considerations  are  addressed  early  in 
the  planning  process  to  avoid  delays 
and  conflicts  (40  CFR  1501.2). 

(e)  CSRS  reserves  the  right  to  require 
project  participants  outside  of  CSRS  to 
furnish  environmental  data  or 
docimientation  to  assist  CSRS  in 
carrying  out  its  responsibilities  under 
NEPA.  When  an  applicant,  grantee,  or 
other  cooperating  individual  or 
organization  is  required  to  submit 
environmental  data  to  CSRS,  including 
preparation  of  an  environmental 
assessment  (EA),  or  when  a  contractor 
hired  by  a  grantee  or  other  cooperating 
party  prepares  environmental  data  or 
documentation,  CSRS  shall  provide 
advance  instructions  to  the  applicant, 
grantee,  or  other  cooperator  relating  to 
the  preparation  and  submission  of  the 
required  information.  All  information 
supplied  by  external  project  participants 
shall  be  subject  to  verification  by  CSRS 
(40  CFR  1506.5). 

(f)  When  possible,  costs  of  analyses 
and  development  of  required 
environmental  documents  shall  be 
planned  for  during  the  budgetary 
process  relating  to  the  plan  or  program. 
Where  the  nature  of  particular  program 
agreements  (e.g.,  grants,  cooperative 
agreements,  formula  projects)  are 
determined  by  CSRS  to  require 
environmental  docimientation,  the  cost 
of  preparing  such  documentation  and  of 
reasonable  mitigation  efforts  shall  be 
considered  allowable  costs  and  may  be 
charged  to  the  project  as  a  portion  of  the 
Federal  or  the  non-Federal  share  of 
project  costs.  However,  CSRS  funds 
above  those  authorized  for  the  program 


award  will  not  be  made  available  to 
recipients  to  cover  such  costs. 

(g)  Final  environmental  documents, 
decision  notices,  and  records  of  decision 
shall  be  available  to  the  public  for 
review.  There  shall  be  an  early  and 
open  process  for  determining  the  scope 
of  issues  to  be  addressed  during 
environmental  analysis  (40  CFR  1501.7). 

(h)  The  concept  of  tiering  to  eliminate 
repetitive  discussions  applicable  to  EISs 
(40  CFR  part  1502}  is  applicable  to  EA$ 
also. 

(i)  CSRS  officials  may  adopt  an 
existing  Federal  EA  or  EIS  when  a 
proposed  action  is  substantially  the 
same  as  the  action  for  which  an  existing 
EA  or  EIS  was  prepared  (40  CFR  1506.3), 
provided  that  the  EA  or  EIS  or  portion 
thereof  meets  the  standards  for  an 
adequate  EA  or  EIS  under  these 
regulations. 

(j)  Existing  environmental  documents 
may  be  incorporated  by  reference  to 
reduce  the  bulk  of  an  EA  or  EIS  (40  CFR 
1502.21). 

(k)  After  prior  consultation  with  the 
Council  on  Environmental  Quality, 
CSRS  personnel  may,  in  emergency 
situations,  implement  alternative 
arrangements  for  compliance  with  these 
procedures  in  accordance  with  40  CFR 
1506.11. 

§3407.4    RMponslbWtiM. 

The  CSRS  officials  identified  below 
are  responsibe  for  carrying  out  the 
provisions  of  NEPA  as  indicated: 

(a)  Administrator.  The  Administrator 
is  responsible  for  providing  leadership, 
formulating  agency  policies  and 
procedures  to  implement  NEPA,  and 
making  available  necessary  resources  to 
ensure  that  NEPA  goals  are  met. 

(b)  Associate  Administrators  and 
Deputy  Administrators.  Associate 
Administrators  and  Deputy 
Administrators  are  responsible  for: 

(1)  Ensuring  that  eligible  institutions 
under  CSRS  formula  grant  programs  are 
notified  of  agency  environmental 
requirements  before  projects  to  be 
funded  with  formula  funds  are 
submitted  to  CSRS  for  approval; 

(2)  Assuring  that  adequate 
consideration  is  given  to  environmental 
effects  of  proposed  actions  during 
programmatic  planning  and 
decisionmaking  processes  for  grants, 
cooperative  agreements,  and  formula 
projects; 

(3)  Ensuring  that  environmental 
information  is  reviewed  and  that 
required  documentation  is  developed  in 
a  timely  and  satisfactory  manner  for 
grants,  cooperative  agreements,  and 
formula  projects;  and 

(4)  Approving  courses  of  action  within 
the  range  of  alternatives  presented 


including,  as  appropriate,  approval  or 
recommendation  of  EAs  and  EISs  for 
grants,  cooperative  agreements,  and 
formula  projects. 

(c)  Program  Managers.  CSRS  Program 
Managers  are  responsible  for. 

(1)  Preparing  EISs  when  required; 

(2)  Reviewing  and  making 
recommendations  relating  to 
environmental  documentation  submitted 
by  project  recipients: 

(3)  Recommending  and  implementing 
courses  of  action  within  the  range  of 
alternatives  presented;  and 

(4)  Monitoring  results. 

(d)  Authorized  Departmental  Officer. 
The  Authorized  Departmental  Officer  is 
responsible  for: 

(1)  Ensuring  that  eligible  applicants 
under  CSRS'  project  grant  programs  are 
notified  of  agency  environmental 
requirements  in  advance  of  proposal 
preparation; 

(2)  Providing  terms  and  conditions  of 
grant  award  for  adequate  environmental 
documentation;  and 

(3)  Authorizing  the  commencement  of 
approved  project  activities. 

Note:  Where  agency  environmental 
requireraenlj  are  set  forth  in  program 
regulations,  solicitations  of  applications, 
program  guidelines,  or  other  documents  that 
apprise  applicants  of  environmental 
requirements,  the  requirement  for  advance 
notification  to  potential  applicants  shall  be 
satisfied. 

93407.5   ClassM  Of  action. 

The  following  describes  typical 
classes  of  action  associated  with  CSRS 
programs  and  related  activities: 

(a)  Actions  which  normally  do  not 
require  the  preparation  of  an  EA  or  an 
EIS  are  those  actions  which  ordinarily 
do  not  have  significant  individual  or 
cumulative  effect  on  the  quality  of  the 
himian  environment.  These  include 
those  activities  described  in  SS  3407.6 
(a](l]  and  (a)(2)  of  this  part. 

(b)  Actions  normally  requiring  an  EA. 
but  not  necessarily  an  EIS,  are  those 
projects  in  which  at  least  some  level  of 
imcertainty  exists  regarding  individual 
or  cumulative  effects  on  the  quality  of 
the  human  environment.  Such  actions 
generally  include  those  identified  in 

99  3407.6(b)  and  3407.7  of  this  part. 

(c)  Actions  normally  requiring  an  EIS 
are  projects  which  are  determined  to 
have  a  significant  impact  on  the  quality 
of  the  human  environment  or  which  will 
be  performed  under  extraordinary 
circumstances.  These  types  of  actions 
are  identified  in  99  3407.e(b]  and  3407.8 
of  this  part. 

9  3407.6    Catagoiical  •xchwions. 

(a)  All  CSRS  actions  will  be  analyzed 
by  the  appropriate  CSRS  official 
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specified  in  S  3407.4(c)  to  determine 
whether  the  project  under  consideration 
will  have  a  significant  environmental 
effect  prior  to  recommending  to  the 
official  responsible  for  approving  a 
formula  project  in  the  case  of  formula 
grants,  or  the  official  responsible  for 
awarding  a  grant  or  cooperative 
agreement  in  the  case  of  a  grant  or 
cooperative  agreement  that  the  action 
be  undertaken.  Unless  otherwise 
determined  to  be  necessary  under  the 
provisions  of  paragraph  (b)  of  this 
section,  however,  the  preparation  of  an 
EA  or  EIS  is  not  required  for  the 
following  categories  of  actions: 

(1)  Department  of  Agriculture 
Categorical  Exclusions  (7  CFR  lb.3).  (i) 
Policy  development  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions: 

(ii)  Activities  which  deal  solely  with 
the  functions  of  programs,  such  as 
program  budget  proposals, 
disbursement,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity: 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law  enforcement 
and  investigative  activities: 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities:  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSRS  categorical  exclusions. 
Based  on  previous  experience,  the 
following  categories  of  CSRS  actions  are 
excluded  because  they  have  been  found 
to  have  limited  scope  and  intensity  and 
to  have  no  significant  individual  or 
cumulative  impacts  on  the  quality  of  the 
human  environment: 

(i]  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 


(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment  where  such 
activity  is  limited  in  scope  and  intensity. 

(b)  Exceptions  to  categorical 
exclusions.  Notwithstanding  paragraph 
(a)  of  this  section,  an  EA  or  EIS  shall  be 
prepared  for  an  activity  which  is 
normally  within  the  purview  of 
categorical  exclusion  where  it  is 
determined  by  CSRS  that  substantial 
controversy  on  environmental  grounds 
exists  or  that  other  extraordinary 
conditions  or  circumstances  are  present 
which  may  cause  such  activity  to  have  a 
significant  environmental  effect 

S  3407.7    Actions  normally  requiring  an 
•nvlronmental  a*M»«m«nt 

The  following  actions  normally  will 
require  an  EA: 

(a)  Programs  supported  in  whole  or  in 
part  by  CSRS  which  may  result  in  a 
particular  technology's  moving  from  the 
field  evaluation  stage  to  large-scale 
demonstration  or  simulated  commercial 
phase. 

(b)  Field  work  that  is  expected  to  have 
an  effect  on  the  human  environment 
such  as  large-scale  excavations  or  the 
use  of  explosives. 

(c)  Projects  for  the  construction  or 
renovation  of  physical  facilities,  unless 
categorically  excluded  under 

S  3407.6(a)(2)(ii). 

(d)  Activities  specified  in  S  3407.6(b). 

§  3407.S    Actions  normally  requiring  an 
environmental  Impact  statement 

An  EIS  normally  will  be  required  for 
major  actions  where  it  is  determined  by 
CSRS  that  such  activity  will 
significantly  affect  the  quality  of  the 
human  environment  including  those 
specified  in  {  3407.6(b). 

§  3407.9    Use  of  environmental  documents 
In  decisionmaking. 

In  carrying  out  agency  responsibihties 
under  NEPA.  CSRS  officials  shall: 

(a)  Consider  all  relevant 
environmental  documents  in  evaluating 
programs,  proposals,  or  projects  for  final 
agency  action. 

(b)  Make  all  relevant  final 
environmental  documents,  comments, 
and  responses  part  of  the  record  in 
rulemaking  and  adjudicatory 
proceedings. 

(c)  Ensure  that  all  relevant  final 
environmental  documents,  comments, 
and  responses  are  submitted  to  CSRS  in 
a  timely  fashion,  are  subjected  to 
normal  agency  review  processes,  and 
are  made  a  part  of  the  official  record. 

(d)  Consider  only  those  alternatives 
encompassed  by  the  range  of 
alternatives  discussed  in  the  relevant 
environmental  documents  when 


evaluating  plans,  programs,  or  proposals 
for  agency  action. 

(  3407.10    Preparation  of  environmental 
■aaeaaments. 

(a)  Format  and  content.  An  EA  may 
be  prepared  in  any  format  provided  that 
it  covers,  in  a  logical  and  succinct 
fashion,  the  information  necessary  for 
determining  whether  a  proposed  CSRS 
action  may  have  a  significant 
environmental  impact  and  thus  warrant 
preparation  of  an  EIS.  The  information 
must  include  brief  discussions  on  the 
need  for  the  project,  alternatives  to  the 
proposed  action,  environmental  impacts 
of  the  proposed  action  and  alternatives, 
and  a  listing  of  agencies  and  persons 
consulted  (40  CFR  1508.9).  Where 
possible.  EAs  should  be  limited  to  10-15 
pages.  NOTE:  It  is  the  scope  and 
complexity  of  the  environmental  issues, 
rather  than  the  size  of  the  project  that 
should  be  used  to  determine  the  length 
oftheEA 

(b)  Supplements  to  environmental 
assessments.  Where  substantial  changes 
occur  in  a  project  or  activity  for  which 
an  EA  has  been  prepared  and  it  is 
determined  by  a  responsible  CSRS 
official  specified  in  j  3407.4(b)  that  the 
changes  are  pertinent  to  environmental 
concerns,  a  supplement  to  the  EA  may 
be  required.  Supplements  to  EAs  shall 
be  evaluated  and  processed  as  stated  in 
paragraph  (c)  of  this  section. 

(c)  Decision  notice.  Upon  completion 
of  an  EA  and  any  supplement  thereto, 
the  responsible  CSRS  official  will 
evaluate  the  information  it  contains, 
determine  whether  an  EIS  is  required  or 
whether  no  significant  environmental 
impact  is  likely  to  occur,  and  will 
document  the  decision  and  the  reasons 
upon  which  it  is  based  (40  CFR  1508.13). 
The  EA  shall  be  available  to  the  public. 

9  3407. 1 1    Preparation  of  envlronmentai 
Impact  atatementa. 

(a)  Actions  involving  more  than  one 
agency.  If  more  than  one  Federal  agency 
participates  in  a  program  activity,  a  lead 
agency  shall  be  selected  in  accordance 
with  40  CFR  1501.5(c).  The  lead  agency, 
in  full  cooperation  with  all  participating 
agencies,  shall  assume  responsibility  for 
involving  the  public  as  required  in  40 
CFR  1501.4(b)  and  shall  prepare  the  EIS 
or  shall  cause  the  EIS  to  be  prepared  as 
provided  in  40  CFR  1501.5. 

(b)  Notice  of  intent.  If  a  responsible 
CSRS  o^icial  designated  in  $  3407.4(b) 
of  this  part  recommends  the  preparation 
of  an  EIS,  the  public  shall  be  apprised  of 
the  decision.  This  notice  shall  be 
prepared  according  to  40  CFR  1508.2. 

(c)  Draft  and  Final  EIS.  The  process  of 
preparing  the  draft  and  final  EIS,  as  well 


49248       Federal  Register  /  Vol.  56.  No.  188  /  Friday,  September  27,  1991  /  Rules  and  Regulations 


as  the  fonnat  of  the  document,  shall 
comply  with  the  provisions  of  40  CFR 
parts  1502-1506. 

(d)  Supplemental  statements.  Where 
substantial  changes  occur  or  new 
infonnation  becomes  available  under  a 
project  or  activity  for  which  an  EIS  or 
draft  EIS  has  been  prepared  and  it  is 
determined  by  a  responsible  CSRS 
ofndal  specified  in  §  3407.4(b)  that  the 
changes  are  pertinent  to  environmental 
concerns,  a  supplement  to  the  EIS  or 


draft  EIS  may  be  required.  The 
supplement  shall  be  evaluated  and 
processed  in  accordance  with  40  CFR 
1502.9(c). 

(e)  Decisionmaking  and 
implementation.  A  responsible  CSRS 
o^cial  designated  in  §  3407.4(b)  may 
make  a  decision  no  sooner  than  thirty 
days  after  the  notice  of  availability  of 
the  final  EIS  has  been  published  in  the 
Federal  Register  by  the  Environmental 
Protection  Agency  (40  CFR  1506.10).  The 


decision  will  be  documented  in  a  record 
of  decision  as  required  by  40  CFR  1505.2, 
and  monitoring  and  mitigation  activities 
will  be  implemented  as  required  by  40 
CFR  1505.3. 

Done  this  16th  day  of  September  1991. 
John  Patrick  fordan. 

Administrator,  Cooperative  State  Reaeorch 

Service. 

[FR  Doc.  31-23O0S  Filed  9-2»-m:  S;45  am) 
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Department  of  Heaitti  and  Human 
Services 

Public  Health  Services 

List  of  Designated  Primary  Medical 
Care  Health  Professional  Shortage 
Areas  (HPSAs);  Ust  of  Withdrawals 
From  Primary  Medical  Care  HPSA 
Designation 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS 

action:  Notice 

summary:  This  notice  provides  two 
lists.  The  first  is  a  list  of  all  areas, 
population  groups,  or  facilities 
designated  as  primary  medical  care 
health  professional  shortage  areas 
(HPSAs)  as  of  lune  30, 1991.  Second  is  a 
list  of  previously-designated  primary 
medical  care  HPSAs  that  have  been 
found  to  no  longer  meet  the  HPSA 
criteria  and  are  therefore  being 
withdrawrn  from  the  HPSA  list.  HPSAs 
are  designated  or  withdrawn  by  the 
Secretary  of  Health  and  Human  Services 
(HHS)  under  the  authority  of  section  332 
of  the  Public  Health  Service  Act. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  C.  Lee,  Director,  Office  of 
Shortage  Designation,  Bureau  of  Health 
Care  Delivery  and  Assistance,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  4-101,  5600 
Fishers  Lane,  Rockville,  Maryland  20857 
(301^43-6932). 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  332  of  the  Public  Health 
Service  Act  provides  that  the  Secretary 
of  Health  and  Human  Services  shall 
designate  health  professional  shortage 
areas  based  on  criteria  established  by 
regulation.  Health  professional  shortage 
areas  (HPSAs)  are  defined  in  section  332 
to  include  (1)  urban  and  rural  geographic 
areas,  (2)  population  groups,  and  (3) 
facilities  with  shortages  of  health 
professionals.  Section  332  further 
requires  that  the  Secretary  annually 
publish  a  list  of  the  designated 
geographic  areas,  population  groups, 
and  facilities.  The  list  of  HPSAs  is  to  be 
reviewed  at  least  annually  and  revised 
as  necessary.  The  Health  Resources  and 
Services  Administration's  Bureau  of 
Health  Care  Delivery  and  Assistance 
has  the  responsibility  for  designating 
and  updating  these  HPSAs. 

Public  or  nonprofit  entities  in  (or  with 
a  demonstrated  interest  in)  these  HPSAs 
are  eligible  to  apply  for  assignment  of 
National  Health  Service  Corps  (NHSC) 
personnel  to  provide  health  services  in, 
or  to,  the  areas  or  populations  involved. 
These  HPSAs  are  also  eligible  obligated- 
service  areas  for  certain  Public  Health 


Service  scholarship,  loan  repayment, 
and  traineeship  programs.  F^ograms 
with  clinical  training  sites  located  in 
HPSAs  are  eligible  to  receive  preference 
for  certain  Public  Health  Service 
training  grant  programs,  physicians 
delivering  services  in  geographic  HPSAs 
are  eligible  for  increased  levels  of 
Medicare  reimbursement;  physician's 
assistants  delivering  services  in 
geographic,  non-metropolitan  HPSAs 
are  eligible  for  increased  levels  of 
Medicare  reimbursement;  and  nurse 
practitioners  and  physician's  assistants 
serving  Rural  Health  Clinics  in  HPSAs 
are  eligible  for  direct  Medicaid  and 
Medicare  reimbursement. 

2.  Development  of  the  Designation  and 
Withdrawal  Lists 

Criteria  for  designating  HPSAs  were 
published  by  the  Department  of  Health 
and  Human  Services  as  Final 
regulations  (42  CFR  Part  5)  in  the 
Federal  Register  on  November  17. 198a 
Criteria  are  defined  for  each  of  seven 
health  professional  types  (primary 
medical  care,  dental,  psychiatric,  vision 
care,  podiatric,  pharmacy,  and 
veterinary  care).  However,  most 
currently-funded  Public  Health  Service 
programs  which  use  the  HPSA 
designations  Involve  primary  medical 
care,  dental,  of  psychiatric  HPSAs. 

The  first  lists  of  HPSAs  (developed 
under  Interim-Final  criteria)  were 
published  in  197a  A  different  list  was 
included  for  each  of  the  seven 
professional  types  mentioned  above. 
Since  then,  updated  lists  have  been 
published  periodically  to  reflect  those 
changes  which  occur  as  a  result  of  the 
shortage  area  designation  process. 
Individual  requests  for  designation  or 
withdrawal  of  particular  areas, 
population  groups,  or  facilities  as 
HPSAs  are  continuously  received  and 
reviewed.  The  review  process  includes 
routine  submission  of  such  requests  to 
the  appropriate  State  Health  Planning 
and  Development  Agency  (SHPDA)  and 
Health  System  Agency  (HSA),  if  any,  or 
to  a  unit  of  the  State  Health  Department 
where  no  SHPDA  or  HSA  is  active,  and 
to  the  Governor  and  other  interested 
organizations  or  individuals  for  their 
comments  and  recommendations. 
Requests  regarding  primary  medical 
care  or  psychiatric  HPSAs  are  also 
provided  to  the  appropriate  State 
medical  society  for  comment,  while 
requests  regarding  dental  HPSAs  are 
provided  to  the  appropriate  State  dental 
society  for  comment. 

Annually,  data  listings  are  provided  to 
all  SHPDAs  and/or  State  Health 
Departments,  HSAs,  State  medical 
societies  and  others  showing  the  latest 
available  data  contained  in  the  hEPSA 


data  base  for  each  county  and 
designated  HPSA  within  their  State, 
together  with  a  request  for  their  review 
and  update  of  this  data,  and  their 
recommendations  regarding  possible 
additions  to,  continuations  or  revisions 
<rf.  and/or  withdrawals  from  the  HPSA 
Kst. 

The  Office  of  Shortage  Designation 
within  the  Bureau  of  Health  Care 
Delivery  and  Assistance  reviews  each 
HPSA  designation  or  withdrawal 
request,  together  with  any 
recommendations  received  on  individual 
requests  or  on  the  annual  review  data 
listings.  The  results  of  these  reviews  are 
provided  by  letter  to  the  agency  or 
individual  requesting  action  or  providing 
data,  with  copies  to  other  interested 
organizations  and  individuals.  These 
letters  constitute  the  official  notice  of 
designation  as  a  HPSA,  rejection  of 
recommendations  for  HPSA  designation, 
revision  of  a  HPSA  designation,  and/or 
advance  notice  of  pending  withdrawals 
from  the  HPSA  list.  Designations  (or 
revisions  of  designations)  are  effective 
as  of  the  date  of  the  letter  making  (or 
revising)  the  designation;  proposed 
withdrawals  become  effective  after  a  60- 
day  waiting  period  and  publication  in 
the  Federal  Register. 

This  notice  contains  two  lists  relevant 
to  primary  medical  care  HPSA 
designation.  The  first,  "List  of 
Designated  Primary  Medical  Care 
HPSAs"  includes  all  those  areas, 
population  groups,  and  facilities  which 
were  designated  as  primary  medical 
care  HPSAs  as  of  June  30, 1991.  This  list 
incorporates  the  most  recent  annual 
review  of  designated  HPSAs  and 
supersedes  the  Primary  Medical  Care 
HPSA  list  which  appeared  in  the  Federal 
Register  on  June  29, 1990.  The  list 
includes  the  current  definitions  for  each 
designated  service  area,  excluding  any 
portions  withdrawn  since  the  last  such 
listing  was  published. 

The  second,  "List  of  Withdrawals 
from  Primary  Medical  Care  HPSA 
Designation"  includes  those  areas, 
population  groups,  and  facilities  which 
had  prex'iously  been  designated  as 
primary  medical  care  HPSAs  but  were 
found,  between  January  1, 1990,  and 
June  30, 1991,  to  no  longer  meet  the 
HPSA  criteria.  (This  withdrawal  list 
does  not  include  any  former  HPSAs 
already  listed  in  previous  Federal 
Register  lists  of  withdrawals.) 

Some  service  area  definitions  may 
have  been  modified  in  such  a  way  that 
portions  of  some  areas  have  effectively 
been  withdrawn.  The  list  of  withdrawals 
below  does  not  include  such  technical 
withdrawals,  but  rather  consists  of 
those  whole  counties,  service  areas. 
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population  groups,  and  facilities  that 
have  been  completely  withdrawn. 

3.  Format  of  Lists 

a.  List  of  Designated  Primary  Medical 
Care  HPSAs 

The  list  of  primary  medical  care 
HPSAs  is  arranged  by  state.  Within 
each  State,  the  list  is  first  presented  by 
county.  If  only  a  portion  (or  portions)  of 
a  county  has  been  designated,  or  if  the 
county  is  part  of  a  larger  designated 
service  area,  or  if  a  population  group 
residing  in  the  county  or  a  facility 
located  in  the  county  has  been 
designated,  the  name  of  the  service  area, 
population  group,  or  facility  involved  is 
listed  under  the  county  name. 

Following  the  county  listing,  a  list  of 
any  designated  service  areas  is 
presented  identifying  then- component 
parts  in  terms  of  counties,  towns, 
townships,  census  tracts  (CTs),  minor 
civil  divisions  (MCDs),  census  county 
divisions  (CCDs),  enumeration  districts 
(EDs),  magisterial  districts,  or  other 
definable  geographic  divisions 
recognized  by  the  Bureau  of  the  Census. 
Those  counties  (or  parts  of  counties 
included  in  service  areas)  which  are 
classified  as  non-metropolitian  are 
indicated  by  an  asterisk  (*). 

Following  the  service  area  listing,  a 
list  of  any  designated  population  groups 
is  presented  identifying  each  such  group 
and  the  geographic  area  wherein  it 
resides.  Following  the  population  group 
listing,  a  list  by  name  and  location  df 
any  separately-designated  facilities 
(including  prisons,  correctional 
institutions,  health  centers,  or  hospitals) 
is  presented. 

In  addition  to  the  specific  listings 
included  in  this  notice,  all  Indian  tribes 
which  meet  the  definition  of  such  tribes 
referenced  in  Section  4(d)  of  Public  Law 
94-437,  the  Indian  Health  Care 
Improvement  Act  of  1976,  are 
automatically  designated  as  population 
groups  with  primary  medical  care  and  , 
dental  professional  shortages.  Such 
Indian  tribes  are  automatically 
considered  assigned  to  degrees- 
shortage  group  4  (unless  otherwise 
indicated  in  this  listing  based  on  specific 
data  provided  for  this  purpose). 

in  the  listings  below,  beside  the  name 
of  each  designated  area,  population 
group,  or  facility,  its  calculated  "degree- 
of-shortage"  group  is  indicated, 
corresponding  to  the  criteria  for  tfiese 
groupings  contained  in  the  regulations. 
(Group  1  represents  areas  with  the 
highest  calculated  degree  of  shortage. 
Group  2  with  next  highest  degree  of 
shortage,  etc.)  These  groups  are  defined 
in  terms  of  population-to-practitioner 
ratios  and  the  presence  or  absence  of 


other  indicators  of  high  need,  and  were 
originally  developed  for  use  in 
determining  relative  priorities  for 
placement  of  NHSC  personnel. 
However,  the  NHSC  Revitalization 
Amendments  of  1990  (Public  Law  101- 
697,  enacted  November  16, 1990) 
amended  existing  authorities  to  require 
that  priority  in  assignment  of  nhsc 
personnel  be  given  to  entities  serving 
HPSAs  with  the  greatest  health 
professional  shortage,  measured  by 
using  certain  exclusive  factors.  A 
separate  notice  was  published  on 
August  20, 1991,  at  56  FR  41363,  dealing 
with  the  application  of  those  factor*  to 
determine  the  HPSAs  of  greatest 
shortage.  Therefore,  the  degree-of- 
shortage  groups  shown  ui  the  hsting 
below  will  not  necessarily  be  a 
determing  factor  in  NHSC  placement 
decisions. 

b.  List  of  Withdrawals  from  Primary 
Medical  Care  HPSA  Designation 

The  list  of  withdrawals  from  primary 
medical  care  HPSA  designation  is  also 
arranged  by  state.  Within  each  State, 
whole  counties  being  withdrawn  are 
presented  first.  Following  the  county 
listing,  a  list  of  those  service  areas, 
population  groups,  and  facilities  being 
withdrawn  is  presented,  identifying  their 
component  parts  in  terms  of  counties 
and  subparts  of  counties. 

4.  Future  Updates  of  List  of  Designated 
HPSAs 

The  list  of  primary  medical  care 
HPSAs  below  consists  of  all  those 
which  were  designated  as  of  June  30, 
1991.  It  should  be  noted  that  additional 
HPSAs  have  been  designated  by  letter 
since  June  30. 1991.  and  the  appropriate 
agencies  and  individuals  notified  of 
these  actions  by  letter. 

Any  designated  HPSA  listed  below  is 
subject  to  withdrawal  from  designatimi 
if  new  information  received  and 
confirmed  by  the  Office  of  Shortage 
Designation  indicates  that  the  situation 
in  the  area  involved  has  changed  since 
its  designation  or  that  erroneous  or 
incomplete  data  were  used  in  making 
the  original  designation.  Interested 
parties  will  be  notified  by  mail  of  any 
proposed  withdrawal,  which  will 
become  effective  only  after  interested 
parties  in  the  area  affected  Tiave  been 
afforded  the  opportunity  to  submit 
additional  information  in  support  of  its 
continued  or  revised  designation. 

For  further  information  on  the  HPSA 
designations  and  withdrawals  listed 
below,  or  to  request  additional 
designations  or  withdrawals  or 
reinstatement  of  a  withdrawn  HPSA, 
please  contact  Richard  C.  Lee,  Director. 
Office  of  Shortage  Designation,  Bureau 


of  Health  Care  Delivery  and  Assistance, 
at  the  address  listed  above.  All  requests 
for  designations,  updates,  or 
withdrawals  should  be  based  on  the 
criteria  in  the  regulations  as  published 
on  November  17, 1980,  plus  amendments 
made  for  correctional  facilities  on 
March  2. 1989.  and  any  future 
amendments  made  after  the  date  of  this 
notice. 

Dated:  August  3a  IWl. 
Robert  G.  Harmon.  Mi).,  MJ>.H., 

Administrator 

UST  OF  DESIGNATED  PRIMARY 
MEDICAL  CARE  HEALTH 
PROFESSIONAL  SHORTAGE  AREAS 

PRIMARY  CARE:  Alabama 

County  tJ$ling 


Autauga 

'BartXMr 

S«rvic«  Area:  Oayton. 
'BiU>. 

BkMjnt _ 

BuNoch 

Service  Area:  Bullocfc-Macon 

•Butter _ -: 

•Chambers 

Service  Area:  \Jt  Fayette 

'Ctierokee 

•Ctiilton 

•Ctiocuw 

Population   Group:  Med.    trKl.   Pop  — 

Cftoctaw  Co - -.... 

'Clartce 

Service  Area:  Grove  Hill/Fultoo 

•Oebume -_.-,». 

Colt>ert 

Service  Area:  Charoke*. 

•Cor)ecuh 

•Coosa _. 

•  Covington 

Service  Area:  Florala... 
•Cranatww. 


'Escambia 

Service  Area:  Flomatoo 

Etowah 

Population  Group:  Pov.  Pop —Gads- 
den  „__ 

*  Geneva 

"Greene 

•Hale „ 

•Henry „ 

Houston 

Service  Area:  Gordon 

•Jackson 

Service  Area:  Bryant/Rat  Rook 

Service  Area:  Paint  Rock/Trenton..„ 

Population  Group:   Med.   Ind.   Pop.— 

Jackson  Ca - - 

Jefferson 

Population  Group:  Pov.  Pop— Central 

Birmmgtiam — »..» 

•Lamar _ 

Lauderdale 

Servtce  Area:  Waterloo 

Service  Area:  West  Limestone »___ 

•Lawrerx;e - 

'Limestone 

Servce  Area:  West  Umestooa 


1 

Z 
2 

4 
3 

1 

2 
3 


3 
3 

S 

2 
3 
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PRIMARY  CARE:  Alabama— Continiied 

County  Listing 


County  Nam* 


Population   Group: 

stone  Co 

'Lowndas 


Pow.   Pop.— tJnw- 


Degree 

of 

shortage 

group 


Macon 

Service  Area:  BuMock-Macon .- 

Madison 
Population  Group:  Pov.  Pop.    Madioow 

Co _ 

'Marengo                                        .  _ 
Population  Group:   Med.   kx).  Pop.— 
Marengo  Co. , 

IVIOOttO 

Service  Area:  Bayou  La  Batra _._ 

Population     Group:     Pw-     Pop.— E. 

Mobile _ 

Facility:  Univ  S.  Al.  Cftldma  Md.  Ctr 

Montgomeiy 
Populatipn  Group:   Pov.   Pop.— Mont- 
gomery Co - 

'Morgan 
Population  Group:  Pov.  Po|L— Morgan 

Co !„.- i : 

'Perry ., 

'Pickens — ,„^,^,„^ 


'Randolphl ; 

Russell 

Service  Vea:  CottontOn/Hwtsboro.. 

She«>y ; . 

St  Clair._...„„ 

'Sumter 

'Talladega ;..._.._.; ,.... 

'Tallapoosa 

Service  Area:  Camp  Hill . 
Tuscaiooea 

Service  Area:  Wtet  Tuscaloosa.. 

'  WastiingtOP ;_ ..^ 

•Wilcox , '. 

'Winston..., . '. , 


PRIMARY  CARE:  Alabama-Continued 

Service  Area  Listing 


Service  Area  Name 


3 
1 

4 
'4 

1 

a 

2 
2 

4 


♦ 
1 

3 


PRIMARY  CARE:  Atabama 

Service  A/M  Listing 


Degree 

Service  Area  Name 

of 
■hortag* 

group 

Bayou  La  Batre 

2 

County— Mot>ite 

Parts: 

C.T.  66-67  (Pts.> 

C.T.  72.02          ' 

C.T.  73(Pt8.) 

■     '      .. 

Bryant/Flat  Rock 

1 

County-^ackaoo 

Parts: 

Long  lslan(]  CCO 

-    - 

PiegahCCO 

Bullock-Macon 

'  '4    ' 

County-Bulkx* 

County— Macon 

Camp  Hill,.,; _ „; . 

2 

County— Tallapoosa 

Pans: 

•Camp  HiH  CCO 

•Dadeville  CCO 

•Tallassee  CCO 

Cherokee _..; ..-.„...i.;.„'.: 

3 

County-Colbert 

Parte: 

•Cherokee  CCO  (C,T.  210) 

Clayton _J 

1 

County— Barbour 
Pans: 
'Clayton  CCO 
'Clio  CCO 
'LouisviHe  CCO 

Colleeville 

County— Clarke 
Parte: 
•CoffeeviNe  CCa 

Cottonton/Hurteboro 

County— Russell 
Parts: 

Cottonton-Seale  CCO 
HurtsboroCCO 

Fk>maton 

County— Escambia 
Parts: 

FtomatonCCO 

Fkxala. „..., 

County— Covic^gton 
Parts: 

FloralaCCO 

Gordon 

County-^^louston 


Gordon  CCO 

Grove  Hill/FuJtoo 

County— Oark* 
Parte: 

Fulton  CCO 
GroveHWCCD 

La  Fayette , 

County— Chamt>er8 
Parte:  , 
•Five  Pointe  CCO 
'Lafayette  CCO 
'MilliD«m  CCO 

Paint  Rock/Trenton 

County— vJackson 
Parts: 

Paint  Rock  CCO 
Princeton  CCO 

Waterloo...- 

County— Lauderdale 
Parts: 

Waterloo  CCO 

West  Limestorw „. 

County— Lauderdale 
Parts: 

C.T.  117-118 
County— Limestone 
Parte: 
•C.T.  202-203 

West  Tuscakx>sa 

County— Tuscakioea 
Parts: 

C.T. 116-110 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Alabama 

-    Population  Gnxp  Listing 


Poputatioo  Group 


Med.  Ind.  Pop— Choctaw  Co.. 
County— OxJCtaw 
Parts: 

Med  Ind.  Pop. 
Med.  Ind.  Pop.-stackson  Co... 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Alabama— Continued 

Population  Group  Listing 


Population  Group 


Degree 

of 

shortage 

group 


County— Jackson 

Parts: 

Med.  Ind.  Pop. 

Med.  Ind.  Pop— Marengo  Co 

} 

County— Mareiigo 

Parts: 

i 

Med.  Ind:  Pop, 

Pov,  Poo, — CenM  Birminahain 

3 

Parts: 

C.T.  5-»-     . 

\ 

C.T.  15-17  , 

C.T.  24-i5 

\ 

C.T.  20.01-26.02 

:: 

C.T.  27 

; 

C.T.  28.qi-28.02 

C.T.  29     :  ,.    .:■■  .  f.-ite .  .- 

-i 

C.T.30.»>=               , 

; 

C.T.  41-42 

C.T.4<M8    , 

C.T.  51.01 

-• 

C.T.55 

, 

Pov.  Pop.-E.  Mobile 

1 

County— Mobile 

Parts: 

C.T.  1-3- 

■   -• 

C.T.  4.0H-4.02 

C.T.  5-6, 

C.T  7.01^7.82 

C.T.  8  : 

.  .    .J- 

C.T;  10.01-10.02 

■ ',  ^  ■■«* 

C.T.  11    ; 

.»■;-.-;- 

C.T.  12.01 

■ 

G.T.  13.01-13.02 

C.T.  14  * 

■  1^ 

C.T.  15.01-15.02 

C.T.  23.01-23.02 

- 

C.T.  28 

C.T.  38.Q1 

C.T.  39.01-39.02 

C.T.  40-to 

Pov.  Pop.— Gadsden _ 

1 

County— Etowah. 

Parts: 

C.T,  1-17 

Pov.  Pop.-'rLimiistone  Co.. — - 

1 

County— Limestone 

Parts: 

Pov.  Pop. 

'     ■ 

Pov.  Pop.— Madison  Co . 

». 

County— MacSson 

. 

Parts: 

■■ 

Pov.  Pop, 

3 

Parts: 

Pov.  Pop. 

Pov.  Pop.— Moftan  Co ~ 

3 

County— Morgan 

Parts: 

'  ■ 

Pov.  Pop. 

1 

UMI 
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PfUMARY  CARE:  Alabama^ 


Faality  Listing 

Facility  Name 

Degree 

of 

shortage 

group 

Univ  S.  Al.  CMdms  Md.  Ctr 

County— Mobile 

Uniw.  S.  Ala.  Chldms.  M«d.  Or. 

1 

PRIMARY  CARE:  Alaska 

Census  Area  UsUng 


Census  Area  Name 


lr)d.  -Pops— 


'Aleutian  Isiarvi  Area 

Arwhorage  Borough 

Population  Group:   Med. 
Anchorage  Boro _. 

Facility:  Hiland  Mtn/Meadow  Crh  Onr 
Ctr 

Facility:  3rd  Ave/6th  Ave  Annex/RM- 

geview.._ .         

•Bethel  Area _ 

Bristol  Bay  Borough 

Service  Area:  Bristol  Bay/KoKhanok 

•Dillingham  Area 

Service  Area:  Bristol  Bay/Kokhanok 

Service  Area:  Chtgntk/Perryville 

Seoi-ice  Area:  Togiak/Twin  HMa 

*Kenai  Peninsula  Borough 

Facility:  Cook  Inlet  Pre-Trtal  Fadl 

•Kot)uk  Area 

'Matanuska-Susitna  Borough 

Facility  Palmer  CorTectio«»al  Ctr 

'North  Slope  Borough 

•Prince  Of  Wates-Outer  Ket 

•Skagway-Yakutat-Angoon  .„ _ „ 

•Souttieast  FairtMnke _._.. 

•VakJez -Cordova  Area 

Service  Area:  Whitlier 

'Wade  Hampton  Area _....„....„ 


'Wrangelt-Petersburg  Area 

Service  Area:  Kake 

'Yukon-Koyukuk 


Degree 

of 

shortage 

group 


3 

2 

2 
1 


1 
1 
1 

< 
1 

* 
1 
3 
1 
2 

1 
1 

1 
1 


PRIMARY  CARE:  Alaaka 

Service  Area  Listing 


Servwe  Area  Name 


BriaW  Bay/Kokhanok 

Census  Area— Bristol  Bay  Bofough 
OensuB  Area— Dillingham  Area 
Parts: 
Iguigig 
Kokh»K>k 
Pedro  ^ 

Chignik/Pen^viHe _ 

Census  Area— DiUinghani  Area 
Parts: 
Chignik 
Chignik  Lake 
Chignik  Lagoon 
Ivanhol  Bay 
Penvville 

Kake _. _ 

Cerwus       Aree— WrangeW  Petersburg 
A«a 
Parts: 
'Kupreanof  Is.  (N.W.  Pt) 
1  ogiakrrwin  HNIs 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Alaska— Conthued 

SefwceArea  Liatmg 


Service  Area  Name 

Degree 

of 

shortage 

group 

Census  Area— Dillingham  Area 
Parts: 

TogiakClty 
TwinHiUs 

Whittier 

Census  Area— Vaklez-Cordova  Area 
Parts: 

Whittier  <»y 

1 

PRIMARY  CARE:  Alaska 

Population  Group  Listing 


Population  Group 


Med.  Ind.  Pop.— Anchorage  Boro 

Census  Area— Anchorage  Borough 
Parts: 

Mua  Of  Anchorage 


Dagree 

01 

shortage 
group 


3 


PRIMARY  CARE:  Alaska 

fadHfyUstng 


Facility  Name 

Degree 

shortage 
roup 

Cook  Inlet  Pre-Trial  Facil 

2 

Census  Area— Kenai  f>aninsMti  >Bar- 
ough 
Hiland  Mtn/Meadow  C*  Corr  Ctr 

Census  Area— Anchorage  Borough 
Palmer  Correctional  Ctr 

2 
2 

Census  Area— Matanuska-Susitna  Bor- 
fiugh 

3rd  Aira>6th  Ave  Annex/Ridgeview 

2 

Census  Area— Anchorage  Borough 

PRIMARY  CARE:  Arizona 


County  Usting 

Degree 

County  Name 

oi 
shortage 

group 

'Apache 

Servwe  Area 

Ganado/Rough  Rock 

1 

Service  Area 

Kayenta 

1 

Service  Area 

Pueroo  Valley 

1 

Service  Area 

Tsaile 

1 

Population    Group:    White    Mountain 

Apache  Indian  Tribe , 

1 

•Cochise 

Service  Area 

RmhAA          

4 

Service  Area 

Bowie 

1 

Service  Area 

ncHigias _ 

3 

Service  Aiea 
Service  Afea 
•Coconino 

Eifnda __ ._. 

1 

Tomtjstorie 

1 

Service  Area:  Kanab/Fredonia  {\MAi)-. 

-2 

Service  Area:  Page/Tuba  City 

2 

Population  Group:  Hopi  Indian  Tribe 

1 

♦GHa 

Population    Group:    White    Mountain 

Apache  tnC 

lan  Tribe 

1 

PRIMARY  CARE:  A*<i»na— Contmtied 
County  Using 


County  t'4ama 


Degree 

o( 
shortage 

group 


*UPaz. 


Service  Area:  Gila  Bend 

Populatkxi   Group:   GHa  River  Indtan 

ComriHirnty 

Population   Group:   Med.   Ind.  Pop.— 

Quadakjpe 

Population  Group:  Med.   Ind.  Pop.— 

Central/S  Phoenix _... 

Population       Group:      ftlad.       MA/ 

Mig.Frwkr— El  Mvafa 

Facility:  Mancopa  Oa  Jals 

•Mohave 

Service  Area:  BuHhead  Oty 

Service  Area:  Dolan  Springs 

•Navajo 

Service  Area:  Ganado/Rough  Rook 

Service  Area:  Heber/Overgaard 

Service  Area:  Holbrook 

Service  Area:  Kayenia _ 

Popuiation  Group:  Hopi  lnd«n  Tribe . 

Population    Group;    Wtute     Mountain 

Apache  Indian  Tribe. 


Service  Area:  Arivaca 

Service  Area:  Catatma-Oracta  JuncMort. 

Service  Area:  Mararta - 

Service  Area:  Sahaurita-Contlnenlal 

Population  Group:   Med.   Ind.  Rop  — 

South  Tucson __ _ „ 

•Pinal 

Servk;e  Area:  Catalirta-Oracle  Jurtction.. 

Service  Area:  San  Pedro  Valley 

Service  Araa:  Supertar 

Population  Group:  GUm  Rtvar  Mton 
Community 

Population  Group:   Med.   Ind.   Pop.— 

Central/W  Pinal 

•Santa  Crux 

•Yavapai 

Service  Area:  Seligman 

•Yuma 

Service  Area:  GHa  Bend 

Service  Area:  Wettton/ Mohawk. 

Population  Group:  Pov./Mig.  Pop.— So- 
menon._ 


1 
2 

4 
1 

1 
1 

S 
1 
t 


2 
2 


PRIMARY  CARE:  Arizona 


Service  Area  Name             , 

Degree 

of 

shortage 

group 

Arivaca _ 

County— Pima 
Parts:  . 

ED.  257-262  (C.T.  43.05) 
Bisbee 

1 
4 

County— Cochise 
Pans: 

Bisbee  CCD 

County— <iochi8e 
Parts: 
•BowfeCCO 
BuHhead  City 

1 
4 

County— Mohave 
Parts: 

Bullhead  City-Riviera 
Catalina-Orade  Junction „ 

2 
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PRIMARY  CARE:  Arizona— Continued 

ServK*  Arsa  Listing 


Degree 

S«rvic«  Area  Nama 

ol 
shortaga 

group 

County— Pima 

Parts: 

CatatoiaCOP 

'  \ 

County— Pinal 

Parts; 

•Orad«  Junctiort 

Dolan  Springs....: _     — ., 

1 

Parts: 

ED.  23-25  (Kinoman  N.  CCO^ 

ED.  33-35  (Kingman  N.  CCD) 

■ 

E.D.  37  (Kkigman  N.  CCO) 

Douglas 

3 

County— Cochisa 

Parts: 

Douglas  CCD 

E.D:  86  (EHiida  CCtH 

Ertrida „ ;..._      . 

1 

County— Coctiisa 

Parts: 

ED  87-89  (Bfrida CCD) 

Ganado/Rough  Rocli 

1 

County— Apactie 

Parts: 

•Chinle  CCD  (W.  Pi) 

•Ft  Defiance  CCO  (W.  Pt) 

County — Navajo 

Parts: 

•Indian  Wells  CCD  (E.  Pt) 

•Pinon  CCD  {S.E.  Pt) 

Gila  Bend „ „. 

1 

County— Maricopa 

Parts: 

E.a  394-396  (Gta  Bend  CCO) 

E.D.  399-400  V3M  Bend  CCO) 

County— Yuma 

Parts; 

E.D  233  (Wellton  CCD) 

ED,  235  (WeHtoo  CO^ 

Heber/OvergaanJ 

1 

County— Navajo 

Parts: 

•ED.  418-423  (Snowflaka  CCO) 

Hdbfook ; 

3 

County— Navajo 

Parts: 

Uttle  Colo.  CCO  (E.  1/2) 

Kanab/Fredonta  (Ut/Ai) . 

2 

County— CGconino 

Parts: 

ED.  Ill  (KaibabCCO) 

ED.  114-116  (KaibabCCO) 

Kayenta 

1 

County— Apache 

PSrts: 

Oennehotso  CCO 

County— Navajo 

Parts: 

Western  CCO 

Marana 

2 

County— Pima 

Parts: 

C.T.  44.05  (N.  Pt) 

Page/Tuba  City _ 

2 

County— Coconino 

Parts: 

Kaibab  CCO  (E.  Pt) 

Tuba  City  CCD  (N.  Pt) 

Puerco  Valley „ 

1 

County— Apactie 

Parts: 

•Ft  Defiance  CCO  (S.  Pt) 

•Puerco  CCD  (ED.  552.  553,  557) 

Sat«urita-Cootinental 

1 

PRIMARY  CARE:  Arizona— Continued 
Seiyic*Ama  Listing 


Degree 

Service  Area  Name 

ol 
shortage 

group 

Courrty— Pima 

Parts: 

ED.  238-243 

San  Pedro  Valley 

2 

County— Pinal 

Partsf 

•ED:  76-82  (San  Manuel  CCO) 

•E.O.  86-88  (San  Manuel  CCD) 

•E.D.  80  (San  Manuel  CCO) 

Sellgman 

1 

County— Yavapai 

Parts: 

- 

AshioricCCO 

Superior 

2 

County— Pinal 

Parts: 

ED.  1-6  (C.T.  4) 

Tombstone .; _ 

1 

County— CocMse 

Parts: 

Tombstone  City 

EX).  72-73  (Tombstone  CCD) 

E.D.  76  (Tombstone  CCO) 

TsaHe 

1 

County— Apactie 

Parts: 

•Chinle  CCO  (N.E.  Pt) 

•Sweetwater  CCO  (S.W.  Pt) 

WeUtor/Mohawk 

3 

County— Yuma 

Parts: 

E.D.  228-229  (Wellton  CCO) 

E.D.  23»-240  (Wellton  CCO) 

PRIMARY  CARE:  Arizona 

PopiJation  Group  Listing 


Degree 

Population  Group 

of 
shortage 

group 

GHa  River  Irxlian  Community 

1 

County— Maricopa 

Parts: 

Gila  River  Res. 

County— Pinal 

Parts: 

' 

Gila  River  Res. 

Hopi  Indian  Tribe _ „ 

1 

County— Coconino 

Parts: 

Hopi  CCO 

County— Navajo 

Parts: 

Hopi  CCD. 

t 

County— Maricopa 

Parts: 

C.T.  1129-1133 

C.T.  1138-1161 

C.T.  1163-1165 

C.T.  1166.02 

Med.  Ind.  Pop— Central/W Pinal 

3 

County— Pinal 

Parts: 

Casa  Grande  CCD 

CooKdgeCCO 

EloyCCO 

Maricopa-Stanfield  CCD 

SacatonCCO 

Med.  Ind.  Pop  -Guadalupe 

1 

PRIMARY  CARE:  Arlzona-<k>ntinued 
Poptdation  Gmup  Listing 

Population  Group^   < 

Degree 

of 

stMrtage 

group 

County— Maricopa 
Part*: 

C.T.  3200.02 

Med  Ind.  Pop.— South  Tucson 

County— Pima 
Parts: 
C.T.  1-12 

C.T.  13.01-13.0*        : 
C.T.  14 
C.T.  20-24 
C.T.  25.01-25.02 
C.T.  37.01-37.03 
C.T.  38-39 
C.T.  41.03-41.04 
C.T.  43.01                 ;    *■ 
Med  Ind. /Mig  Frwkr.— El  Mirage 

2 
1 

County— Maricopa 
Parts: 

C.T.  405.01 
C.T.  606-609 
C.T.  610.01 
Pov  /Mig  Pop. — Somerton...i. 

1 

County— Yuma 
Parts: 

C.T.  114-116 

White  Mountain  Apache  Indian  Tribe 

County- Apactie 
Parts: 

FtApacheCCR 
County-GKa 
Parts: 

Reservation  (X»(N.1/2) 
County— Navajo 
Parts: 

ApacheCCO     ' 

1 

PRIMARY  CARE:  Arizona 

Facility  Listing 

Facility  Name 

Degree 

of 

shortage 

group 

Maricooa  Co  Jails 

2 

County— Maricopa 

PRIMARY  CARE:  Artcansas 

Oxmty  Listing 

County  Name 

Degree 
of 

shortage 
group 

•Arkansas 
Service  Area:  Dewitt 

4 

•Ashley 
Service  Area-  Portland/Wilniot...: 

2 

•Boone 

Service  Area:  Lead  HiH 

1 

•Bradley 

Serrice  Area;  Hermitage * 

•Calhoun 

•Chicot 

Service  Area:  Eudora 

1 
1 

1 

*Oay .. , 

•Clebume -:......; 

•Cleveland. — L :-.:. — .: 

Cfawford 
Service  Area:  Winslow/Mountainburg...w 

3 
3 

« 
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PRIMARY  CARE:  Arkansas— Continued 

Coooty  Listing 


Crittend«n 

Service  Area:  Parkin/Earle . 
•Cross 

Service  Area:  Parkin/Earle . 
'Dallas 

Service  Area:  Carthage.. 

Service  Area:  SparKman . 
•Desha 

Service  Area:  Srww  Lake.. 
Faulkrter 

Service  Area:  Vilonia . 
•Frar*lio.. 
•FuHon 

Service  Area:  Mammoth  Spring 

•Grant........i ,, 

•Howard 

Service  Area:  Umpire 

•Izard 

Servicb  Area:  HorsestKW  Bend _... 

Jefferson 

SiBTvice  Area:  Althetmer 

Service  Area.-  North  Pine  Bluff ....'. .-.. 

Service  Area:  Redfiekj 

Service  Area:  Richland. ...L....... 

Facility:  Tucker/Tucker  Maximum  Prs.. 
•Johnson 

Service  Area  Oark 

•Lafayette ■. 

'Lawrence -.. ■ 

'Lee 


Ind.  Pop.— 


'Lincoln 

Facility:  Cummins  Prison.. 

'Logan 

'Madison .'. ...„. 

'Markxi 

Service  Area:  Lead  HHI 

'Mississippi 

Population  Group:  Med 

Mississippi  Co 

'Monroe 

Servk»  Area:  Clarendon  ........._.„.. 

•Montgomery 

•Nevada . 

•f^ewton.. 
'Ouachita 

Sennce  Area  Reader 

Service  Area  Stephens. 
'Perry.., 
'PhilNps 

Service  Area:  Elaine 

'Poinsett... „ 

•Po»k 

Servtee  Area:  Grannis/Wickes 

'Pope 

Seortce  Area  Hector 

'Prairie „ 

Pulaski 

Servk»  Area:  College  Statton 

Facility:  Wrigfrtsville  Prison ,. 

•Scott _„ 

•Searcy _ 

Set>astian 

Serv«e  Area:  Diamond _ 

•Sharp _ 

•Unton 

Servwe  Area:  Strong 

•Van  Buren 

Washington 

Service  Area:  West  Washington 

Service  Area:  Winstow/Mountainburg .... 
•Woodniff 

Population  Group:  Pov.  Pop.— Cotton 
Plant.. 


2 
3 


1 
1 
1 
1 
2 

f 

1 
2 

4 
2 
1 
2 

4 
1 


■r 


1 

2 

1 
2 
1 
2 

3 
3 

2 

4 

2 

1 


PRIMARY  CARE:  Arkansas— Continued 

County  UsUng 


County  Name 

Degree 

of 
shortage 

group 

•Ye« 
Service  Area  Havana _ 

1 

PRIMARY  CARE:  Arkansas 

Servic0  Aroa  Listing 


Degree 

Service  Area  Name 

of 
shortage 

group 

Altheimef „ 

1 

County— Jefferson 

Parts: 

C.T.  1 

C.T.  7 

Carthagf 

1 

County— Dallas 

Parta 

•Chester  Twp. 

•Smith  Twp. 

•WiltowTwp. 

Clarendon „ ........ 

2 

County— Monroe 

Parts: 

•Cache  Twp. 

•Cypress  Rklge  Twp. 

•Hindman  Twp. 

•Keevil  Twp. 

•Pine  Rtdge  Twp. 

•Roc  Roe  Twp. 

College  Statton _ 

1 

County— Pulaski 

Pwt* 

C.T.2 

C.T.4-5 

CT.  40.01 

C.T.  40.03 

&T.40X)5 

De*»itt. 

4 

County— Arkansas 

Parts: 

Arkansas  Twp. 

Bayou  Meto  Twp. 

Brewer  Twp. 

Chester  Twp. 

Crockett  Twp. 

Garland  Twp. 

LaGrueTwp. 

Point  De  Luce  Twp. 

Prairie  Twp. 

Stanley  Twp. 

Diamond 

3 

County— Sebastian 

Parts: 

Diamond  Twp. 

Hartford  Twp. 

Jim  Fork  Twp. 

Mississippi  Twp. 

Sugarloaf  Twp. 

Elaine 

2 

County— Phillips 

Parta: 

Mooney  Twp. 

TappanTwp. 

Eudora...; 

1 

County— Chicot 

Parta 

Planters  Twp. 

Grannis/Wickes 

1 

County— Polk 

Part«: 

•Ozark  Twp. 

PRIMARY  CARE:  Arkansas— Continued 

Sef\nce  Arst  Listing 


Service  AfeaName 


'White  Twp. 

Havana „ 

County— Yel 
Parts 
'Bluffton  Twp. 
'Bilggsville  Twp. 
•Crawford  Twp. 
•Dutch  Creek  Twp. 
•Gravely  HiU  T«»p. 
•Hemng  Twp. 
•Ions  Creek  Twp. 
•Richland  Twp. 
•Riley  Twp. 
•Waveland  Twp. 

Hector... _ „ 

County— Pope 
Parta 
•Center  Twp. 
•Freeman  Twp. 
•Griffin  Twp. 
•Jackson  Twp. 
•UbartyTwp. 
'Martin  Twp. 
•Ptioerw  Twp. 
•Smyrna  Twp. 

Hermitage ™ _ 

County— Bradley 
Parta 
•Eagle  Twp. 
•Marion  Twp. 
•OuchitaTwp. 
'  'Palestine  T«»p. 
'River  Twp. 
'Sumpler  Twp. 
'Washington  Twp. 

Horseshoe  Berxl 

County— Izard 
Parts: 

Baker  Twp. 
Franklin  Jwq. 
Jefferson  Twp. 
New  Hope  Twp. 
Vnlet  Hill  Twp. 

Lead  Hill 

County— Boor>e 
Parta 
•Sugarloaf  Twp. 
County— Marion 
Parta 
•Crockett  Twp. 
•Franklin  Twp. 
•Keesee  Twp. 
•Sugartoaf  Twp. 

Mammoth  Spring 

County— Fulton 
Parts: 

Afton  Twp. 

Mammoth  Spring  Twp. 
Myatt  Twp. 
WHson  Twp.  (E.  1/2) 

North  Pine  Bhjff 

County— Jefferson 
Parts: 

C;T.  5.01-5.02 
CT.  6 
CT.  6.99 
CT.  10-13 
CT.  14.02 
CT.  21.01 

Oark :. 

County— Johnson 
Parta 

Batson  Twp. 
Dicksrson  Twp. 
HiHTwp. 
Low  Gap  Twp. 


Degree 

o« 

shortage 

group 
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PRIMARY  CARE:  AfkarwM    Continued 
Samoa  Afea  Ut$ing 


Degree 

Service  Are*  N*m« 

of 
shortage 

group 

Mulbeny  T\(»p. 

Par»un/Ea«1e...„ 

t 

County— CritterxJeo 

Parts: 

TyroroaTwp. 

County— Cross 

Parts: 

•Tytonza  Twp. 

Rnrtlanrl/Wilmot 

2 

County— Ashley 

Parts: 

Banner  Tiwp. 

Bayou  T«»p. 

Beachcreett  Twp. 

Beartxxjse  Ttwp. 

De  Bastrop  Twp. 

Montrtjse  Twp. 

Portland  Twp. 

Prairie  Twp. 

Union  Twp. 

Wilmot  Twp. 

RefKler 

1 

County— Ouachita 

Parts: 

Behesban  Twp. 

RedHiNTwp. 

RMlfiairl                                                  

1 

County— Jefferson 

Parts: 

C.T.2 

Richland _ 

1 

County— Jefferson 

Parts: 

C.T.  8 

Snow  laktt  , 

1 

County— Oesha 

Parts: 

Mississippi  Twp. 

SparKman 

1 

County— Dallas 

Parts; 

•Mar>chester  Twp. 

•Na  Twp. 

'Owen  Twp. 

Stephens..- „ 

1 

County— OuachiU 

Parts: 

•Jefferson  Twp. 

'UbertyTwp. 

*Snwckower  Twp. 

,   . 

Strong _ 

2 

County— Onion 

Parts: 

HanisonTwp. 

LapieTwp. 

Umpire „ _ „ 

1 

County— Howard 

Parts: 

Burg  Twp. 

CtayTwp. 

OucliettTwp. 

Mountain  Twp. 

Umpire  Twp. 

Vilonia                                                      , 

1 

County— Faulkner 

Parts: 

Benton  Twp. 

Bristol  Twp. 

CaMomiaTwp. 

CypMssTwp. 

Eagle  Twp. 

Enota  Twp. 

HardN)  Twp. 

Harva  Tuvp. 

Mountain  Twp. 

PRIMARY  CARE:  ArkansM-Continued 

Senie*  A/^M  Ostmg 


Degree 

Senrice  Area  Name 

of 
stKKtage 

group 

Mi  Vernon  T«i^ 

NewrtonTwp. 

PalvmTwp. 

Union  Twp. 

WMcerTw^ 

WnSon  Twp. 

M/<M)^  tMf|<)iwy]t^)n  

2 

County— Washington 

Parts: 

Boston  Twp. 

Cane  Hilt  Twp. 

Cove  Creek  Twp. 

Dutch  Mills  Twp. 

Illinois  Twp. 

Morrow  Twp. 

Price  Twp. 

Rheas  HHI  Twp. 

St»r  Hill  Twp. 

Vineyard  Twp 

Weddington  Twp. 

Winslow/MountaintMrg 

1 

County— Crawford 

Parts: 

Chester  Twp. 

Dtounlain  Twft. 

Porter  Twp. 

Sand  Point  Twp. 

Shepherd  Twp. 

Upper  Twp. 

Whitley  Twp. 

Winfrey  Twp. 

County— Washington 

Parts: 

Crawford  Twp. 

Leee  Creek  Twp. 

Reed  Twp. 

Winslow  Twp. 

.; 

PRIMARY  CARE:  Arkansas 

Poputation  Group  Uttng 


Degree 

Population  Qroup 

of 
Shortage 

group 

Med.  Ind.  Pop— Mississippi  Co _ 

2 

County— Mississippi 

Parts: 

Med.  Ind.  Pop. 

Pov.  Pop— Cotton  Plant „ 

4 

County— WoodnifJ 

Parts: 

Cache  Twp. 

CaneyTwp. 

Cotton  Plant  Twp. 

Franks  Twp. 

Freeman  Twp, 

Garden  Twp. 

Point  Twp. 

PRIMARY  CARE:  ArkansM— Continued 

FactifyUaing 


Facility  Nam* 


Cummins  Prison 

County— Lincoln  t 
Cumm«ns  Prs. 

Tucker/Tucker  Maximum  Prt. 

County— Jefferson 

Tucker/Tucker  Max  Pra. 

Wrightsville  Prison. _ 

County— Pulaski 
Wrightsville  Prs. 


Degree 

of 

sfK>rtage 

group 


PRIMARY  CARE:  CaHfomia 

Coun^Uating 


Degree 

County  Name 

0* 

shortage 

group 

Alameda 

Service  Area:  Central  Oakland.. 

» 

Service  Area;  East  Oakland 

1 

Service  Area:  West  Berkeley 

1 

•Alpine 

• 

Service  Area:  MarkleeviMe 

1 

Butte 

Service  Area;  Feather  Fads 

\ 

•Calaveras 

Service  Area:  West  Polnt/Wilseyville J 

1 

Contra  Costa 

Service  Area;  East  Contra  Costa _...., 

2 

•Del  Norte 

Populatkjn  Group;  Indian  Pop —Trini- 

dad  - - - 

1 

Population  Group:  Medi<^  Pop.-Oet 

Norte  Co _ i 

9 

El  Dorado 

Service  Area:  Georgetown  Divide.:. . 

y 

Fresno 

Service  Area;  CoalJnga/ Huron 

2 

Service  Are*.  Edwon/Easton 

1 

Senoce  Area;  Firebeugh/Mendott. 

> 

Service  Area.  Riverdaie/Caruttters 

2 

1 

Service  Area:  Sierra 

9 

•Glenn    .      .     __                 .      ~ 

9 

•HumtooMt 

Sennce  Area:  Willow  Creek  _ , 

2 

Population  Group:  Indian  Pop.— Trini- 

d«J....- J 

1 

Population  Group;   Medi-Cal— Areata/ 

Eureka/Redwav 

4. 

•Imperial 

Service  Area;  Imperial  Valley 

4 

•Inyo 

Sefvk:e  Area;  Southern  Inyo 

2 

Kem 

Service  Area:  Annn/UMiiont 

1    ' 

Service  Area;  Fraaer  Park — _ 

2 

Service  Area;  t.aka  tsatjella 

3 

Service  Area;  Souttieast  Kern 

2 

Population  Group;  Pov./Mig.— Button- 

willow/Wasco/ Shatter „ 

t 

•Kings 

Service  Area:  Aven«l _ _ 

2 

Service  Area:  Corcoran 

2 

•Lassen 

Service  Area;  Hor>ey  Lake 

1 

Service  Area;  f^orth  Lassen   

t 

t.os  Artgeles 

Sennce  Area:  Avaten/Goodyear/Main — 

t 

Service  Area:  East  Compton 

» 

Service  Ares:  E«8t  LA/CMy  T«rm»/ 

Commerce _ 

1 

UMI 
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PRIMARY  CARE:  Califomia— Continued 

County  Ustmg 


County  Nam* 


Service  Area:  El  Monte 

Service     Area:     Florence/ Huntington 

Park - 

Service  Area:  HigMand  Pk/Linc  Hts/Mt 

Wash 

Senhce  Area:  Maple/Santa  BaitMra 

Service  Area:  Maywood  Bell _ 

Service  Area  Santa  Catalina  Island 

Service  Area:  Venice 

Service     Area:     Watts/Figueroa/Fire- 

stone- _ 

Service  Area:  West  Contpton 

Populatian  Group:   Mono.   Hispanto— 

Pacoima/San  Femar>do 

Facility:  Martin  Luther  King  Jr.  <aerteral 

Hospital » 

'Madera 

Service  Area:  Oakhurst .".....„... 

Marin 

Service  Area:  Bohnas/Stifison  Beach ..... 
'Manposa 

Service  Area:  Coultervllle .-....._ 

'Merxlocino 

Service  Area:  Covelo _; 

Service  Area:  Northwest  Mendocino 

Servk;»Area:  Potter  VBHey 

Populatxxi    Group:    Medi-Cat^  Pop.— 

Ukiah/Hopland 

Merced 

Service  Area:  Gustine/Newman..... 

Populatkxi  Group:  Indochinese  4>op.— 

Atwater/ Merced 

Populatkxi  Group:   Mig./Mono.  Spaa 

Sp.  Pop.— Planada  Le  G , 

Populatkyi    Group:    Mig./Spaa    Sp. 

Pop.— Los  Banos/Dos  Palo- 

Populatkyi  Group:   Span.   Sp.   Pop— 

N.W.Merced 

'Modoc 

Service  Area:  Adin-Lookout 

Service  Area:  Surpnse  Valley 

Service  Area:  Tulelake/ Butte  Valley 

'Mono 

Service  Area:  North  Mono 

Monterey 

Service  Area:  Soledad .■;..„ _ 

Populatkm     Group:     MSFW— Pejaro 

VaHey „ 

Orarige 
FaoHityr  Juvenile  Oetentkiri  Facilit(M....... 

•Plumas 

Service  Area:  Greenville 

Populatk>n   Group:    tMdKM   Pop.— 

LoyaHon... .„ 

Riverside 
Service    Area:    Anza/Aguanga/Teorvil- 

tigaf — - 

Populatkjn    Group:    Morongo    Indian 

Pop 

Populatkin  Group:  MSFW— Louver  Coe- 

chefla  Valley..... -. 

Population  Group:  Soboba  Indian  Pop... 
•San  Benito 

Service  Area:  HoWister _ 

Service  Area:  San  Beriito-Bitterwatar.... 
San  Bernardino 

Service  Area:  Arrowhead 

Service    Area:     29    Palms/Morango 

Valley. 

Population    Group:    Morongo    Hidian 

PopL.,.. : 

Population  Group:  San  Manual  Irtdlan 

Pop 

San  Diego 

Service  Area:  Anza 

ServKe  Area:  €anio  Logan 


Oegrea 

of 

shortage 

group 


1 


1 
2 

2 


PRIMARY  CARE:  CaUfomia— Continued 

County  Listing 


County  Name 


Servwe  Area:  Mountain  Empire 

Service  Area:  Pak>mar/Laguna 

Service  Area:  Ramona i™.^.™,—., 

Service  Area:  San  Ysidro .-...^.....-... 

Servtoe   Area:    Valley   Center/Pauma 

Valley 

Population    Group:    tndOchinese/Pov. 

Pop —Linda  Vista 

Population    Group:    MedUM    Pop.— 

OceansMe...- 

Population  Greupr  Span.  Sp.  Pop.— 

San  Marcos 

San  Frandsco 

Service  Area:  Tenderloin 

San  Mateo 

Servk:e  Area:  East  Palo  Atto 

Santa  BartMra 

Service  Area:  Cuyama  Valley 

Santa  Cruz 
Populatk>n    -Group:     MSFW    Pajaro 

VaBey 

ShasU 

Service  Area:  Bumey  Basin....... >. 

Service  Area:  Shing)etown...x...„_„.„.. 
'Sierra 

Service  Area:  OownicviWe ............ 

Population    Qroi^K    MadKM    Pop.— 

Loyalton...:. — ...: 

'Siskiyou 

Service  Area:  Etna/Ft  Jones..: _...'. 

Service  Area:  Happy  Camp 

Service  Area:  Tglelake/Butte  Valley 

Solano 
Populatnn  Group:  Medi^^al  Pop.— Va- 

caviMe 

Sonoma 
Populatkxi     Group:     Pov./Homeless/ 

AkJs  Pop.— GuemevHIe 

Stanislaus 

Sendee  Area:  Gustine/Newman 

Population  Group:  MedKM  Pop.— Wa- 

lertord 

Populatx>n    Group:     Mig./Span.    Sp. 

Pop.— Sw  Stanislaus 

Populatkxi  Group:  MSFW/8.E.  Asian 

Refugees— W.  Modesto 

'Tehama 
Populatkxi    Group:    Medi.Ca>    Pop.— 

Tehama  Co . . .. 

•Trinity 

Servce  Area:  Hayfork/Mad  River 

Serv«e  /krea:  Wllkiw  Creek „ 

Tulare 

Servwe  Area:  Earlimarl 

Service  Area:  SphngviNa 

Sennce  Area:  Woodlflka „ .; 

Populatkm    Group:    Medi-Cal    Pop.— 

C«»tler/Oro8i/Dlnuba 

Populatkxi  Group:  Span.  Sp.  Pop.— 

PorterviNe 

'Tuolumne 

Servk^e  Area:  Groveland — 

Servtee  Area:  Stanislaus/Vosemite 

Ventura 
Populatkxi  Group:  Mig./Mona  Span. 
Sp.  Pop.— Can.  Ventura _..., 


Oegrea 

ol 

shortage 

group 


2 
2 
3 
1 

1 

2 

1 
4 
3 
2 
1 


2 
1 

1 

1 

3 
2 
2 


PRIMARY  CARE:  CaRfomte-Continued 

Sefvic«  Area  Ustng 


Servk^  Area  Name 


Adin-Lookout 

County— Modoc 
Parts: 
'Adin-Lookout  CCO 

Anza 

County— San  Diego 
Parts: 
C.T.  210 

Anza/ Aguanga/Terwilliger ™.....„„.. 

County— Rrverside 
Parts: 

C.T.  444(&1/2) 

Arro«rt>ead _ _ 

County— San  Berriardkn 
Parts: 

C.T.  101  (S.  1/2) 

Arvin/Lamont.... :... 

County— K  em 
PMts: 

C.T.  62-64 

Avakxi/Goodyear/Main 

County— Los  Angalaa 
Parts: 

C.T.  2281-2289 
C.T.  2291-2294 
C.T.2311 
C.T.  2318-2319 
C.T.  2328 
C.T.  2391-2396 

Avanal 

County— Kkigs 
Parts: 

AvenalCCO 

Stratford  CCO  (ED.  45) 

Stratford  CCO  (E.D.  47b) 

Barno  Logan 

County— San  Diego 
Pwts: 
C.T.  33 
C.T.  34.02 
C.T.  35-36 
C.T.  36-41 
C.T.  45-64 

Bolinas/Stinson  Beach 

County— Marin 
Parts: 
C.T.  1321 

Bumey  Basin 

County— Shasta 
Parts: 

E.O.  326-327  (East  ShasU  CCO) 
£.0.  329  (East  ShasU  CCO) 
E.D.  332-333  (East  ShasU  CCO) 
E.D.   335-337   (Central   ShasU 
CCO) 

E.D.   340-341    (Central   ShasU 
CCO) 

Central  Oaktand 

County— AUmeda 
Parts: 

C.T.  4053-4063 
C.T.  4065 
C.T.  4070-4072 

Coalinga/ Huron - 

County— Fresno 
Pwts: 

C.T.  78-81 

Corcoran 

County— Kkigs 
Pwts: 

Corcoran  CCO 
Stratford  CCO  (E.0.44) 
Stratford  CCO  (E.0.47a) 
Stratford  CCO  (E.D.48) 
CoutterviHe —... 


Degree 

of 

shortage 

group 


49258 


Federal  Register  /  Vol.  56.  No.  188  /  Friday.  September  27.  1991  /  Notice 


PRtMARYCAHfcCrtifemhi    Continued 

S«rvk»  Araa  UalKiff 


Servic«  Area  Nam* 


Degree 

of 

shortage 

group 


County — Mariposa 
Parts; 

Coulterville  COO 

Coveto 

County— Mendocino 
Parts: 
•CovetoCCO 

Cuyama  VaHey „ 

County— Santa  Barbara 
Parts: 

CuyamaCCO 

DowTHeviM 

County— Sierra 
Parts; 

Weet  Sierra  CCO 

Eartimart.- 

County— Tulare 
Parts: 

C.T.  42-44 

East  Compton _ 

County— Los  Angeles 
Parts: 

C.T.  5416.01-5416.02 

C.T.  5420 

C.T.  5421.01-5421.02 

CT.  5422 

C.T.  5424.01-5424.02 

East  Contra  Coeta „ 

County— Contra  Costa 
Parts: 

East  Centra  Costa  CCD 
East  LA./Oty  Terrace/ConwDerco., 
County — Los  Angeles 
Parts: 

CT.  5303-530« 
CT.  5308-5315 
CT.  5316.01-5316.02 
CT.  5317.01-5317.02 
CT.  5318-5319 
CT.  5323.01-5323.02 

East  Oakland . 

County — Alameda 
Parts: 

CT.  4073-4075 
CT.  4084-4097 
CT.  4102-4104 

East  Palo  Atto 

County— San  Mateo 
Parts: 

CT.  6117-6121 

Edison/Easton , 

County — Fresno 
Parts: 
CT.  J-3 
CT.  7-11 
CT.  19 
El  Monte.. 
County— Los  Angeles 
Parts: 
CT.  4324 
CT.  4327-4328 
CT.  4331-4335 
CT.  4337-4340 

Etna/Fl  Jones 

County— Sisiuyou 
Parts: 
•Etna  CCD 
•Ft  Jones  ceo 

Feather  Fails „.... 

County— Butte 
Parts: 

Fealty  Falls  CCO 

Firebaugti/Mendota _ 

County — Fresno 
Parts: 

Firebaugh  CCO  (CT.  83) 


PRMMRY  CARE:  CaWmnH    Continued 

Seivic*  Are*  Ustmg 


MMURY  CARE:  Califonil»-Continued 

Seryioe  Area  Listing 


Service  Area  Name 


MendoU   CCO  (CT.   84.01    & 
84.02) 

Florence/Hur)tington  Park 

County — Los  Angeles 
Parts: 
CT.  5325 

CT.  S326.01-&326.02 
CT.  5327-5330 
CT.  5331.01-5331.02 
CT.  5332 
CT.  5335 
CT.  5345 
CT.  5347-5348 

Frazler  Park 

County— Kem 
Parts: 

CT.  33.02 

Georgetown  Drvide ...._ 

County— El  Oora«lo 
Parts: 
CT.  306 

Greenville ™.. 

County— Ptumas 
Parts; 

Greenville  CCO 

Groveland „ 

County— Tuolumne 
Parts: 

Groveland  CCO 

Gustine/Newnwn 

County— Merced 
Parts; 

GustineCCO 
County— Stanislaus 
Parts; 

Newman  CCO 

Happy  Camp _ 

County— Siskiyou 
Parts: 

Happy  Camp  CCO 

Hayfork/Mad  River 

County— Tnnrty 
Parts: 
•Hayfork  CCO 
•Mad  River  CCO 

Highland  Pk/Unc  Hts/Mt  Wash...- 

County — Los  Angeles 
Parts; 

CT.  1631.01-1831.02 
CT.  1832-1633 
CT.  1835-1838 
CT.  1851 

C.T.  1852.01-1852^)2 
CT.  1853 
CT.  1991-1999 
C.T.  2011-2013 
CT.  2014.01-2014.02 
CT.  2015.01-2015.02 
CT.  2016-2017 
C.T.  5307 

HoHlster 

County— San  Benito 
Parts: 
•HoUister  CCO 
*San  Juan  Bautista  CCO 

Honey  Lake 

County— Lassen 
Parts: 
•Honey  Lake  CCO 

Impenal  Valley 

County — Imperial 
Parts: 

Brawley  CCD 
Calexico  CCD 

Calipatra-Westmortand  CCO 
El  Centro  CCO 
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PRIMARY  CARE:  CattfomiB— Continued 

Serwe  Aret  UeUng 


Service  Area  Nanw 


County— Fresno 
Ptrts: 

San  J«aquin-Tranqui%  CCO 

San  Ystdro ._. _ 

County— San  Otego 
Parts: 

C.T.  100.01-100.07 
C.T.  101.03-101.07 
C.T.  102-105 

Santa  Catalina  Island - 

County— Los  Angeles 
Parts: 

C  T.  5990 

Shingletown 

County— Shasta 
Parts: 

E.D.   343-347   (Central   Shasta 
CCO) 

Sierra ~.- 

County— Fresno 
Parts: 

Sierra  CCO 

Soiedad _ 

County— Monterey 
Parts; 

C.T.  111  (Sotedad  CCO  Pt) 

Southeast  Kern 

Coomy— Kem 
Parts: 

C.T.  55.02 
C.T.  56-59 

Southern  Inyo 

County— Inyo 
Parts: 

Death  Valley  CCO 
Independence  CCO  (S  1/2) 
Lone  Pine  CCO 

SpringvUle 

County— Tulare 
Parts: 
C.T.  27 

Stanistaus/Vosemite 

County— Tuolumne 
Parts: 

Stanislaus/Yosemite  CCO 

Surprise  Valley 

County— Modoc 
Parts: 

Surprise  Valley  CCO 

Tenderloin 

County— San  Francisco 
Parts: 

C.T.  122-125 

Tulelake/  Butte  Valley 

County— Modoc 
Parts: 

Tule  Lake  CCO 
County— Siskiyou 
Parts: 

Butte  Valley  CCO 
Tute  Lake  CCO 

Valley  Center/Pauma  Valley 

County— San  Dtego 
Parts: 

C.T.  191.01-191.02 

Venice 

County— Los  Angeles 
Parts: 

C.T.  2731-2739 

Watts/ Figueroa/ Firestone _ 

County— Los  Angeles 
Parts: 

C.T.  2397-2399 
C.T.  2401-2409 
C.T.  2411-2416 
C.T.  2421-2429 


Degree 

oi 

shortage 

group 


PRIMARY  CARE:  Caifomia— Continued 

Ser\K»  Area  Listing 


Oegreo 

Service  Area  Name 

of 

shortage 

group 

C.T.  2431 

C.T.  5349-5350 

C.T.  5351 .01 -5351 .02 

C.T.  5352-5354 

C.T.  5404 

West  Berkeley 

1 

County— Alameda 

Parts: 

C.T.  4220-4223 

C.T.  4230-4234 

C.T.  4240 

1 

County— Los  Angeles 

Parts: 

C.T.  5411-6415 

C.T.  5425-5432 

West  Point/Wilseyville 

1 

Parts: 

ED.  50  (W.  Pt  WIsyvl  CCO) 

ED.  55-59  (W.  Pt  Wtsyvl  CCO) 

Willow  Creek _ 

2 

County-HumboWl 

Parts: 

•Trintty-Klamath  CCO 

County— Trtnlty 

Parts: 

•Lo»«r  Trinity  CCO 

Woodiahe 

4 

County— TuJara 

Parts: 

Woodiake— Three  HivefS  CCO 

29  Patms/Moraogo  Vai»ey.._ 

2 

Courtly— San  Bernardino 

Parts: 

C.T.  104.01 

C.T.  104.03-104.04 

PRIMARY  CARE:  California 

Population  Group  Listing 


Population  Group 


Indian  Pop.— Trinidad « 

County— Del  Norte 
Parts: 

Indian  Pop. 
County— Humboldt 
Parts: 

Indian  Pop. 
Indochinese  Pop  — Atwater/Merced .. 
County — Merced 
Parts: 

Atwater  CCO 
Merced  CCO 
Indochinese/Pov.  Pop.— Linda  Vista.. 
County— San  Oiego 
Parts: 
C.T.  66 
C.T.  67.01 

CT.ee 

C.T.  69.01 
C.T.  90 
C.T.  91.05 
Medi-Cal— Arcata/Eureka/Redmray  ~. 
County— Humtx)ktt 
Parts: 

ArcaUCCO 
Eureka  CCO 
FemdaleCCO 


DagrM 
o( 


group 


PRIMARY  CARE:  CaBforala    Conttnoerf 

Populahon  Gmup  Lmsng 


Population  Group 


Degree 

ol 

shortage 

group 


Fortune  CCO 
Gart>ennlle  CCO 
North  Coastal  CCO 

Med»-Cal  Pop  — Cutter/Orosi/Oinuba 

County— Tulare 
Parts: 

DinubaCCD 
Orosi-Cutter  CCO 

Medi-Cal  Pop  —Del  Norte  Co 

County— Del  Norte 
Parts: 

MedK^I  Eligit>le 

Medi-Cal  Pop  — Loyalton 

County — Plumas 

ED.  5  (portola  CCO) 
County— Sierra 
Parts: 

East  Sierra  CCO 

Medi-Cal  Pop.— Oceanaide.... 

County— San  Diego 
Parts: 

C.t.  181-164 
C.T.  165.01-165.02 
C.T.  16504-185.06 
C.T.  186.01 
C.T.  186.03-166.05 
C.T.  193 

Medi-Cal  Pop  —Tehama  Co 

County— Tehama 
Parts: 

Medi-Cal  Eligible  Pop. 

Medi-Cal  Pop— Ukiah/Hopland 

County— Mendocino 
Parts: 

HoplandCCO 
Uki^CCO 

Medi-Cal  Pop— Vacaville ™ 

County— Solano 
Parts: 

VacaviDe  CCO 

Medi-Cal  Pop  — Watertord 

County— Stanislaus 
Parts: 

Watertord  CCO 
MIg./Mono.  Span.  Sp.  Pop— Planadt  La 

G 

County— Merced 
Parts: 

Ptanada-Le  Grand  CCO 
Mig/Mono.  Span.  Sp.  Pop.— Cen.  Verv 

tura 

County— Ventura 
Parts: 

FHIriKxe-Piru  CCD 
MoorparkCCO 
OxnardCCD 
Santa  Paula  CCD 
Saticoy  CCD 
Mig/Span.   Sp.   Pop— Los  Banos/Ooa 

Palo - 

County— Morced 
Parts: 

Migrants  (C.T  21-24) 
Mono.  Span.  (C.T.  21-24) 

Mig/Span.  Sp.  Pop.— Sw  Stamataua- - 

County— Stanislaus 
Parts: 

Patterson  CCD 
Mono.   Hispanic— Pacoima/ San  Ferr»an- 

do 

County— Los  Angeles 
Parts: 

C.T.  1041.01-1041,02 
C.T.  1042.01-1042.02 
C.T.  1043-1048 
C.T.  1091 
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PRIMARY  CARE:  CaHfomi»-Continued 

Populabon  Group  UsUng 


Degree 

Population  Gfoup 

of 
shortage 

8«M> 

CT.  1094-1095 

C.T.  1191-1192 

CT.  1 194-1 19& 

CT.  iioe 

CT.  3201-320* 

Mof  ongo  Indian  Pop. .... „      .„ 

1 

County-^Riwrsid* 

Parti- 

Indian  Pop. 

County— San  Bamardino 

Part* 

Indian  Pop  {Banning  Area 

MSFW-Uower  Coacti«Ha  VaHay 

1 

County-^ivarsida 

Parts: 

CT,  45601-456.02 

CT.457  01-46t.02  . 

MSFW— Pajwn  WaUAy  , 

3 

County-.Montsr«y 

Parts: 

PaiftreCCO 

County— Sania  Gnjz 

Parts. 

. 

W^sonviHaCCO 
MSFW/S.E.  Asian  R«fiigeas-W.  Modes- 

to  V ,..- 

2 

Parts;- 

CT.  16-18                                   -  ; 

.  . 

C.r22 

. 

1 

County— Sonoma 

Parts:'           •       '                ..'       ... 

Homaiess 

Peisons  With  Aids 

C.i.  1537.01-1537.02 

CT.  1543  (S.  1/2) 

Pov./Mig.-ButtomnUo#/Wasco/Shan9-. 

1 

County-M(am 

Parts:'. 

CT.  33.01 

C.T!.37(S.1/2)    . 

C.T.  3»-45 

San  Manual  Indian  Po0 

1 

County— San  Bernardino 

Parts: 

San  Manual  Reo. 

Soboba  Indian  Pop : 

1 

Parts; 

Indian  Pop. 

Span.  Sp.  Pop-N.W.  I^ced 

1 

Parts: 

Hilft>ef.|rv»in  CCO 

Livingston-Oeltii  ceo 

Span.  Sp  Pop  — PortefviHe _    .. 

3 

County— Tulare 

Parts: 

C.T..33-41 

CT  45 

Span.  Sp.  Pop.— San  Marcos „ J 

4 

County— San  Oiego '. 

Parts: 

Sao  Marcos  Ci^ 

PRIMARY  CARE:  California 

FadHly  Listing 


Facility  Name 


Juvenile  Detention  Facilities 

County— Orange 
Martin  Lutt>ar  Kmg  Jr.  General  Hospital . 

County— Los  Angeles 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Cotorado 

County  Listing 


County  Name 


Adams 
;    Service  Area:  Bennett/Strastsurg 

Service  Area:  Commerce  City 

Population  Group:  MSFW— FLLupton/ 

Brighton 

Arapahoe  ' 

Servica  Area:  Bennett/StrastmrB 

•Baca ; 

•Bent 

Popolatidn  Group:   Med.   Ind.  Pop.— 

B«nt/6rowley/Otero 

Boulder 

Population  Group:  MSFW— FLLupton/ 
Brightpn 

Populati9n  Group:  Pov.  Pop.— Lafay- 
ette/Louisvifle  

•Cheyenn^.._ ^ 

•Clear  Creak _ _..... 

'Conejoa  . 

Population  Group:  Med.  Ind.   Pop.— 

Conejos  Co _ _ 

•Costilla...^ „ 

•Crowley 

Population  Group:   Med.   Ind.  Pop.— 

Bent/Crowley/Otero 

•Custer....; 

•Dolores... 

Douglas 

Sendee  Area;  Castle  Rock 

El  Paso 

Service  Area:  Calhan- Voder  _ 

Population  Group:   IMed.   Ind.  Pop.— 

Colorado  Springs 

•Elbert 

Service  Area:  Kiowa/Elizabeth 

■  Service  Area:  Utnon 

•G(lpin.„ 

•Grand 

Service  Area:  Krerrwnling..... 

•Hinsdale , 

•Huerfano 

Service  Area:  Gardner i 

•Jackson.. _ 

•Las  Animas 

Population    Group:    Pov.    Pop.— Las 

Animas  Co 

•Lincoln 

Service  Area;  LImon ...... 

•Moffat 

Service  Ares;  Rangely 

•Montrose 

Service  Area:  Nucla/Norwood 

•Otero 

Population  Group:   Mea   Ind.   Pop.— 

Bent/Crowley/Otero _ _ 

•Park 

Service  Area:  Fairplay 

Servica  Area;  Lake  George 

•Prowers „ _ :..;. 


Degree 

of 

shortage 

group 


1 
1 
-2 


PRIMARY  CARE:  Colorado— Continued 
County  Listing 


County  Name 


Puebk) 

Service  Area:  Avondale/Boone 

Population  Group:  Med.  Ind.  Pop— City 

Of  Puebto ..: 

•Rio  Blanco 

Service  /^rea:  Meeker 

Service  Area:  Rangely 

•Routt 

Servwe  Area:  Oak  Creek/Yampa 

•Saguache...... _ 

•San  Juan ...,. 

•San  Miguel 

ServKe  Area:  Nucla/Nwwood 

•Washington....'. 

Wek) 

Population  Group:  MSFW— FLLupton^ 
Brighton _.......,."..... — . 


Degree 

of 

shortage 

group 


PRIMAfiY  CARE:  Colorado 

S»nhc0  Area  Listing 


Oefgree 

Service  Area  Name 

of 
shortage 

-  --  . 

gwup 

Avondale/Boone..;..'. — .; — 

t 

County— Puebto - 

Parts: 

■     1 

CT.  32-34  (AvondaM) 

1 

Bennett/Strastxjrg _ 

'     !*     ■ 

County— Adams 

1 

Parts: 

' 

East  Adams  Oiv. 

t 

County— Arapahoe 

f 

Parts: 

East  Arapahoe  Oiv. 

Calhan-Yod^ _ 

|2 

County— El  Paso 

I 

Parts: 

; 

C.T.  39.01 

( 

CT.  48 

Castle  Rock .'. 

14 

County— Douglas 

i 

Parts: 

Castle  Rock  Div. . 

i 

E.D.  350  (Parker  Div  ) 

! 

E.D.  352-353  (Parker  Div.) 

f- 

ED.  355-356  (Partner  Div.) 

ED.  360-365  (Sedatia  Div.) 

i 

Commerce  City  „ a.*-, 

;4 

County- Adams 

Parts: 

: 

C.T.  87;03  (Coranwce  City) 

C.T.  87.05-67.06 

-  fr 

C.T.  88.01-88.02  (Adams  City) 

i 

C.T.  89  01  (Commerce  C) 

' 

C.T.  89.52  (South  Welb) 

» 

Fairplay ;.........•..._ 

;i 

County— Park         -    -• 

; 

Parts: 

Fairplay  Div. 

Gardner 

I* 

County— Huerfano 

• 

Parts:              » 

T 

Gardner  Oiv. 

t 

Kiowa/Etaabeth...„ : ,„ 

■     '1 

County— Elberif    ' 

1 

Parts: 

' 

Kk>wa  Div.      . 

f 

Kremmling 

'4 
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PRIMARY  CARE:  Cotorado— Continued 

Service  Area  UsUng 


Service  Area  Name 


County— Grand 
Paris: 

KremrMtng  Oiv. 

LaKe  George , 

County— Park 
Parts: 

Lake  George  Oiv. 

Umon _ , 

County— Etbert 
Parts: 
'Agate  On. 
'Simla  Oiv. 
County— Urwoln 

Meeker , 

County— Rio  Blanco 
Parts: 

Meeker  Oiv. 

Nucla/NonM)Od 

County— Mofltroa* 
Parts: 
NuclaOlv. 
County— San  Miguel 
Parts: 

^4orwoodOlv. 

Oak  Creek/Yampa 

County— Routt 
Parts: 
'Oak  Creek  Oiv. 
'Yampa  Oiv. 

Rangely , 

County— Moffat 
Parts: 
'ArteaiaOiv. 
County— Rio  Blanco 
Parts: 
'Rangely  Oiv. 


of 

shortage 

group 


PRIMARY  CARE:  Colorado 

Population  Group  Listing 


Population  Group 


Med.  md.  Pop-City  Of  Pueblo 

County— Pueblo 
Parts: 

City  Of  Pueblo 
Med.  Ind.  Pop.— Bent/Crowrley/Otero.. 
County— Bent 
Parts: 

Med.  Ind.  Pop. 
County — Crowley 
Parts: 

Med.  Ind.  Pop. 
County— Otero 
Parts: 

Med.  Ind.  Pop. 

Med.  Ind.  Pop.-^oloredo  Springs 

County— El  Paso 
Parts: 

C.T.  13.01  (Med.  Ind.)) 
•CT.  14-17  (Med.  Ind.) 
CT.  21.01  (Med.  Ind.) 
CT.  22-23  (Med.  Ind.) 
■CT.  2^29  (Med.  Ir>d.) 

Med.  Ind.  Pop. — Conejos  Co 

County — Conetos 
Parts: 

Med.  Ind.  Pop. 
MSFW— FtLufjIon/Bnghton 


Oagne 

of 

•hortag* 

flnup 


1 


PRIMARY  CARE:  Cotorado-ConUnued 

Population  Group  Listing 


Oegree 

Populatk>n  Group 

of 
shortag# 

group 

County— Adams 

Parts: 

CT.  85  13-85.  U  (MSFW) 

CT.  86.01-86  02  (MSFW) 

County— BouWer 

Parts: 

CT.  128  (MSFW) 

CT.  132.01  (MSFYV) 

CT.  132.04  (MSFW) 

CT.  133.02-133.04  (MSFW) 

CT.  134  (MSFW 

CT.  135.01-135.02  (MSFW) 

County— WeM 

Parts: 

MSFW 

Pov.  Pop— Ufayetle/LouievlHe 

1 

CkJunty— BouMer 

Parts: 

CT.  129.01-129.02 

CT.  130 

CT  131.02-131.05 

Pov.  Pop— Las  Animas Ca . 

2 

County— Las  Anlntaa 

Pwts: 

Pov.  Pop. 

PRIMARY  CARE:  Connecticut 

Oouftly  Listing 


County  Name 


Fairfield 

Service  Area:  SouttHvest  Bndgeport 

Population  Group:  Pov.  Pop— Cerrtrat/ 

E.  Bridgeport _ 

Hartford 

ServkM  Arer  Chartor  Oak/Rtoe  tits 

Service  Area:  NorttvCentral  Hartford 

Middlesex 

Populatkjn  Group:  k4ed.  md.  A  Xome- 

less  Pop— Middietown 

f4ew  Haven 

%#ui  wn^9  nrw-  ■  iiii  f  wvw  i •<•••••• •••< 

New  London 
Population    Group:    Pov.    Pop. 
London. _ 


"Oogno 
01 


groi9 


3 

4 

1 
1 

1 
1 


PRIMARY  CARE:  Connecticut 

Service  Araa  Listing 


Service  Area  Name 


Charter  Oak/Rice  His 

County— Hartford 
Pwts: 
CT.  6046 
CT.  5049 

Fair  Haven „.. 

Ck)unty—f<ew  Haven 
Parts: 

CT.  1421-1426 
North-Central  Hartford.... 
County— Hartford 
Parts: 

CT.  5008-5015 


0> 

(hortago 
group 


PRIMARY  CARE:  Connecticut-- 

Continued 

Service  Area  Listing 


Service  Area  Name 


CT.  5017-6018 
CT.  5035 
C  T.  5037 

Southwest  Bridgeport.... 
County — Fairfiekl 
Parts: 

CT.  702-711 


Dogroo 
of 

shortage 
group 


PRIMARY  CARE:  Connecticut 

Population  Group  HaUng 


Populatkxi  Group 


Med.  Ind.  A  Homeless  Pop.— Middietown. 
County— Middlesex 
Parts: 

Middietown  Qty 

Pov.  Pop— Central/E.  Bndgeport 

County— FairfieW 
Ports. 

CT.  713-717 
CT.  735-744 

■Pov.  Pop.— New  London. 

Courtty— New  London 


CT.6001 
CT.  6903-6907 


Dogroo 
ol 


PRIMARY  CARE:  DELAWARE 

County  Listing 


County  Name 


Newcastle 
Service     Area:     WHmington— South- 


Oogroo 

o( 


group 


PRIMARY  CARE:  DELAWARE 

Service  Area  Listing 


Oogreo 

Service  Area  Name 

o< 

ahortago 

group 

Wilmington— Southbrtdgo 

2 

County— New  CasHe 

Parts: 

CT.  1 

CT.  6.01-6.02 

CT.  7-9 

CT.  15-17 

CT.  19-23 

CT.  154-155 

UMI 
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PRIMARV  CARE:  District  Of  Columbia 

County  Ustififf 


County  Nam* 


Dist  Of  Columbia 
Scrvica  Araa:  Aracostia... 
Popolaiion  Group:  Span. 

.Adatns-Morgan  _ ; ». 

Facility:  DC.  D«tantion Facility. 


Sp.  Pop.- 


Degrea 
o< 

shortaga 
B«M> 


PRHMARY  CARE:  District  Of  Columbia 

Service  Ar»t  Ustifig 


Degree 

Servica  Area  Nam* 

o> 
shortage 

group 

Anacosba - 

1 

County— Gist  Of  Cdgmbia 

Parts: 

C.T.  77.03 

C.T.  77.07-77.09 

C.T.  78.03-78.05 

C.T.  78.07-78.08 

C.T.  96.01-96.04 

C.T.  99.01-99.07 

PRIMARY  CARE:  District  Of  Columbia 

Popolation  Gnx^  Lifting 


Population  Grtxip 


Span.  Sp.  Pop.— AdanwAlorgan . 
County— Dist  Of  Columbia 
Parts: 

C.T.  27.20 
C.T.  28 
C.T.  37-40 
C.T.  42.10 
C.T.  43 


Degree 
of 

stKxtage 
group 


1 


PRIMARY  CARE:  District  Of  Columbia 

FtcHity  Listing 


Facility  ftama 


DC.  Detentioo  Facility 

County— Dist  Of  Columbia 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Florida 

County  LJsting 


County  Name 

Degree 

of 

shortage 

group 

•  Baker 

Bay 
Population  Group:  Medicaid  Pop.— Bay 

1 

4 

BradtortJ _ 1. ....:. 

2 

PftlMARY  CARE:  Florida— Continued 

County  Listing 


County  Name 


Brevard 
Population      Group:       Ittodicaid/Mig. 

Pop —Brevard  Co. 

Broward 
Populatwr*   Group:    Pov./Mig.    Pop.— 

Potnpano 

•Caltx)un _... . 

•ehartofte 
Population       Group:       Medicaid/Mig. 

Pop— Charlotte  Co 

•Citnjs 
Population    Group:    Medicaid    Pop.— 

CitnjsCo - 

CoHief 

Service  Araa:  Everglades 

Service  Area:  Imokalee ~ 

•Columbia 
Population  Group:  Medicaid  Pop.— Co- 
lumbia Co „ ..._...... 

Dade 

Service  Area:  Model  Cities 

Service  Area:  Souttiem  Dade  (Homa- 

'stead) 

Service  Area:  Wynwood 

Population  Group:  Pov.  Pop.— S.  Miami 

Beach 

Facility:  Doris  Ison  S.  Dade  Comm  HIth 

Ctr 

Facility:  Jackson  Merrxxial  Hosp. _. 

'OeSoto 
Population   Group:   Pov./Mig.    Pop.— 

Desoto  Co 

•Dixie „ 

Duval 
Population    Gro(4>:    Pov.    Pop— l4o. 

Jacksonville „ 

Escambia 
Service  Area:  Northwestern  Escambia... 

•Franklin 

Gadsden 

•Gitehrist 

•Glades 

Service  Area:  Glades/Hendry 

Hamilton „„....„....«.».....».»...„..,«,„... 

•Hardee 
Population    Group:    Medicaid    Pop.— 

Hardee  Co 

•Hendry 

Service  Area:  Glades/Hendry 

Hernando 

•Highlands 
Populatx>n     Group:     Medicaid/MSFW 

Pop— Highlands  Co 

Hillsborough 

Service  Area:  East  Tampa/Ybor  City 

Population  Group:  Pov./Mig.  Pop.'-E. 

Hillsborough 

•Holmes „.. 

•Indian  River 
Population      Group:      Medicaid/Mig. 

Pop.— Indian  River  Co - 

•Jackson 
Population    Group:    Medicakl    Pop- 
Jackson  Co « 

•Jefferson ;... 

•Lafayette 

•Uke 
Population      Group:      (Medicakl/ Mig. 

Pop— Lake  Co 

Lee 
Population     Group:     Medicaid     Mig. 

Pop.— Lee  Co. .: 

•Levy 

•Liberty...., .„ 

•Madison :>. 


Degree 

of 

stxxlage 

group 


PRIMARY  CARE:  Florida— Continued 

County  Listing 


County  Name 


Manatee 
Population      Group:      Medicaid/Mig. 

Pop.— Manatee  Co *. 

Manon 
Population      Group:       Med«aid/Mig. 

Pop— Manon  Co. -, 

Martin 

Service  Area:  Indiantown  .:...■... 

Nassau 

Service  Area:  CaHahan/HiUiaid 

•Okeechobee    ' 
Population       Group:       Medicaid/Mig. 

Pop  —Okeechobee  Co. 

Orange 
Population       Group:       Medicakl/Mig. 

Pop.— Orange  Co 

Osceola ...- 

Palm  Beach 

Servk:e  Area:  Belle  Glade/Pahokee 

Servwe  Area:  West  Palm  Beach 

Pasco 
Population       Group:       Medk»id/Mig. 

Pop.— Pasco  Co 

PineMaa 
Population  Group:  Pov.  Pop.--lnner  St. 

Petersburg 

Po* 
Population    Group:    Medicaid    Pop.— 

Po*  Co._..i. 

•Putnam 
Population    Group:    Medicaid    Pop.— 

Putnam  Co 

Santa  Rosa 

Service  Area:  Northern  Santa  Rosa 

Seminole 
Population      Group:       Medk:ald/Mig. 

Pop.— Seminole  Co 

St  Johns 
Population      Group:       Medicaid/Mig. 

Pop.— St.  Johns  Co 

St  Lucie 
Population  Group:  Pov./Mlg.  Pop— St 

Lucie  Co. 

•Sumter _ 

•Suwannee 

•Taytor 
Population    Group:    Medicaid    Pop.— 

Taylor  Co 

•Union 

Facility:  R.M.C.  Coa.  Inst 

Vohjsia 
Population      Group: .     Medicaid/Mig. 

Pop —Volusia  Co. 

•Wakulla ; : .'.. 


Degree 

of 

shortage 

group 


•WaMon ;.;. 

•Washington 
Population    Group:    Medicakl    Pop- 
Washington  Co 


PRIMARY  CARE:  Florida 

Service  Aret  Listing 


Service  Area  Name 


Bene  Glade/Pahokee 

County— Palm  Beach 
Parts: 

C.T.  80-83 
Caliahan/HiHiard 


of 

shortage 

group 
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PRIMARY  CARE:  Ftortda— Continued 

Service  Area  Listing 


Service  Are*  Name 


County— Nassau 
Parts: 

C.T.  504-505 

East  Tampa/Ybof  Oty -.. 

County— Hillsbofough 

C.T.  to 
C.T.  18-19 
C.T.  30-44 
C.T.  49-51 

Everglades 

County— Collier 
Parts: 
C.T  111 

Glades/Hendry „ 

County— Glades 
County— Hendry 

Imokalee _.....„.. 

County— Collier 
Parts: 
Mig.  Pop. 
C.T.  112-114 

Indiantowm 

County— Martin 
Parts: 

IndUntown  CCO 

Model  Cities < „. 

County— Dade 
Parts: 
C.T.  9.03 
C.T.  10.01-10.04 
C.T.  14 

at.  15.01-15.02 
C.T.  17.01-17.02 
C.T.  18.01-18.03 
C.T.  19.01-19.02 
C.T.  20.01-20.02 
C.T.  22.01-22.02 
C.T  23 

Northern  Santa  Rosa 

County— Santa  Rosa 
Parts: 

Jay  (C.T.  102) 
Munson-Mcletlen  (CT.  101) 

Northwestern  Escamt>ia ..... 

County— Escambia 
Parts: 
Century 
Northwestern  Escambia 

Soutfiern  Dade  (Homestead) 

County— Dade 
Parts: 

C.T.  103-105 
C.T.  106.02 
C.T.  107.01 
C.T.  108-114 

West  Palm  Beach 

County— Palm  Beach 
Parts: 

CT.  21-26 

Wynwood 

County— Dade 
Parts: 
C.T.  26 

C.T.  27.01-27.02      ., 
C.T.  28 
C.T.  31 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Florida 

Population  Group  Listing 


Population  Group 


Medicaid  Mig.  Pop— Lee  Co 

County— Lee 
Parts: 

Medicaid/Mig.  Pop. 

Medicaid  Pop.— Bay  Co _~ 

County— Bay 
Parts: 

Medicaid  Pop. 

Medicaid  Pop— Citrus  Co ~ 

County— Citrus 
Parts: 

Medicaid  Pop. 

Medicaid  Pop— Columbia  Co. ~ 

County— Columbia 
Parts; 

Medicaid  Pop. 

Medicaid  Pop— Hardee  Co «. 

County— Hardee 
Parts: 

Medicaid  Pop. 

Medicaid  Pop.— Jackson  Co 

County— Jackson 
Parts: 

Medtcaki  Pop. 

MedteaM  Pop.— Po»k  Co.. 

County— Polk 
Parts: 

Medicaid  Pop. 

MedlcaM  Pop.— Putnam  Co -.^ 

County— Putnam 
Parts: 

Med«akl  Pop. 

MedKaM  Pop.— Taylor  Co 

County— Taylor 
Parts: 

Medk»k1  Pop. 
Med«aid  Pop— Washington  Ca ..;„...-...... 

County— Washington 
Parts: 

Medlcakj  Pop. 

Medk»kj/Mig.  Pop —Brevard  Co 

County— Brevard 
Parts: 

MedicakJ/Mig.  Pop. 

Med«akj/Mig.  Pop— Chariotte  Co. 

County— Chartotte 
Parts: 

Medicakj/Mig.  Pop. 
Medk:ak)/Mig.  Pop.— Indian  River  Co.....> 
County— Indian  River 
Parts: 

Medicakl/Mlg.  Pop. 

Medk;akl/Mig.  Pop.— Lake  Co 

County— Lake 
Parts: 

Medicakj/Mlg.  Pop. 

Mednakj/Mig.  Pop.— Manatee  Co 

County— Manatee 
Parts: 

Medtcakj/Mlg.  Pop. 

Medk:akJ/Mig.  Pop.— Marion  Co 

County— Marion 
Parts: 

Medk:aid/Mlg.  Pop. 

Medk;aid/Mig.  Pop.— Okeechobee  Co 

County— Okeechot)ee 
Parts: 
Medicak) 
Migrants 

Medicakl/Mig.  Pop.— Orange  C^ 

County— Orange 
Parts: 

MedKakl  Pop. 
Mig.  Pop. 
Medicaid/Mlg.  Pop —Pasco  Co 


Degree 

of 

shortage 

group 


1 


PRIMARY  CARE:  Plortds— Continuwj 
Population  Group  Listing 


Degree 

Populatkjn  Group 

of 
thdrtsQa 

group 

County— Pasco 

Parts; 

1  , 

Medicaid/ Mig.  Pop. 

Medlcakl/Mia  Poo  — SL  Johns  Co 

1 

County— St  Johns 

Parts: 

Med«akl/Mig  Pop. 

Medk:akl/Mia  Poo  — Semmole  Ca~........... 

1 

County— Semirwl* 

Parts: 

Medk»id/Mig  Pop. 

Medk^akl/Mig.  Pop— Volusia  Co. ~ 

1 

County— Volusia 

Parts: 

Medicakj/Mig.  Pop. 

Medteakl/MSFW  Pop— Highlands  Co 

1 

County— Highlands 

Parts: 

■ 

Medk^idPop.            -      ' 

MSFW 

Pov.  Pop.— Inner  St.  Petersburg.-;. — !_... 

2 

County— Pinellas 

Parts: 

CT.  201.01 

CT.  203.01 

C.T.  204-206 

CT.  209.95 

■• 

CT.  210.95 

CT.  212-215 

- 

CT.  216.95   ; 

CT.  218.95 

CT.  219.95    ■ 

C.T.  220 

C.T.  234-235 

Pov  Pon — No  .lAChFionvM6 j«.....dto- 

4 

County— Duval 

Parts; 

C.T.  1-5 

C.T.  9-19 

C.T.  26-29 

CT.  107-109 

CT.  112-116 

CT.  118 

C.T.  121 

Pov.  Pop— S.  Miami  Beach — 

3 

County— Dade 

Parts: 

C.T.  42-45 

Pov/Mig.  Pop —Desoto Co. 

1 

County— De  Soto 

Parts; 

Pov. /Mig.  Pop. 

Pov  /Mn  Pod  — E  HHIsborouah 

1 

County— Hillsborough 

Parts: 

Mig. 

Mig. 

C.T.  121.01-121.02 

C.T.  122.01-122.02 

CT.  123.01-123.02 

C.T.  124-132 

C.T.  133.01-133.03 

C.T.  134 

CT.  135.01-135.02 

C.T.  136-138 

C.T.  139.01-139.03 

C.T.  140 

C.T.  141.01-141.02 

2 

County- Broward 

Parts: 

C.T.  103.01-103.02 

C.T.  107 

C.T.  303-30§ 

C.T.  308.01 

Pov/Mig.  Pop.— St.  Lucie  Co 

1  . 

40264 
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■HtMIARY  CARE:  FlorHte— CDnfoiued 


Population 


Coorrty— SI  Luoe 
Parts; 

Pov./Mig.  Pop. 


A 


Degree 

o< 

shortage 

group 


PRIMARY  CARE:  Florida 

f  I     I  Ml.      J    ■   J- 


FaciWy 


Doris  Ison  S.  Dade  Comm  Hlth  Ctr... 
Coonty— Oade 

Doris  Ison  Comm  HIth  Ctr 

Jackson  Memorial  Hosp 

County— Dade 

R.M£.  C«fr  Inst 

County— Union  2 
Rmc  Corr.  Inst 


tlegree 
of 


1 
2 


PRIMARY  CARE 

County  Listing 


County  Name 


'Atkinson. 
'Baker 


Pop.-«.«>. 





•Banks . 

•  Barlow 

'Bemen 

Poputatbn  Group:  Mig.  Pop. 

Cook. 

'Brantley  _„ .. 

•Brooks... .' 

'Bryan 

Service  Ama:  PemUeke 

'  Burke „ ; 

'Caihoun 

•Chamon... 

C^atham 

Population    Group:    Pov, 

Savannah 

•Chanoo^ 

Oarke 

Population  Group:  Pov.  Pop.— Athens 
NHC 
•Cokjuitt. 
•Cook 

Population  Group:  Mig.  Pep.— Oemen/ 

Cook _ 

•Crawlord., u. 

Dade -^ 

DeKaH) 

Service  Area:  South  OecaluMCaadler/ 
Mcalee 
•Dodge 

•Dooly 

Dougherty 

ServKe  i^ea:  Cast  Albany 

Service  Area:  South  Albany 

EHingham 

•Elbert 

•Emanuel 

Fannin 

Service  Area:  Fannin/Suchet  ... 
Forsyth ; 


-...; 


UOQfGO 
0( 

shortage 
group 


4 
2 
t 
4 


1 
2 

4 

♦ 
1 


2 
2 

4 


1 

4 
3 

t 

•3 
3 
3 

'  4 
4 


PRIMARY  CARE:  toorgia-Continued 


County  Nam* 


Futton 
Service  Area:  AUanta/Souttiside 

Service  Area:  West  Atlanta 

Population  Group:  Pov.  ft)p. 
to 

•Gilmer...- 


'Gtascoch „ 

•Greene... _ 

*Ha» 
Population  Group:  Med.  bid.  tap.— 

Hall  Co 

•Hancock. 

Herwy _____________________ 


Jackson 

•Jasper...- - 

'JeffOavia 
Population  Group:  Med.  Ind.  Popr-JaH 

Davis  Co 

•Jefferson 

•Johnson 

*Lamar 

Lee 

•Uneoln '. 

•Ixng 

•Ijjmpkio 

'Macon 


McDuffie 

'Meriiwether 

•MitcheH.. 

Montgomery 

Service  Area:  (Montgomery /Wheelar- 

•Morgan ,. 

•Murray 

•CMgathor^ \ 

Paukling 

•Pierce. 

•Pike 

•Potk. 

•Putnam 

•Randolph., 
ocwey .. 
•StoMart 

Service  Area:  Stewart/Webster 

•Sumter 

Population  Group:  Pov.  Pop.— SunNar 

Co 

•Talbot 

•Taliaterro 

•Tattnall 


•Taylof.. 
•Telfair.. 


UMI 


•Terrell 

•Tift 

Papulation    Qiom    Mig.    Pep— Till/ 

Turner _ 

•Tomma 

Population  Group:  Pov.  Pap.— ToMins 

•Turner 

Population    Group:    Mig.    Pop.— Tift/ 

Turner _ 

•Ti-iggs 

•Unksn 

Servk»  Area:  Fannin/Sucfies 

Walker 

Service  Area:  Lafavette - 

Wallan 

•Warren 

•Webster 

Service  Area:  Stewart/Webstar 

Wheeler 

SarvKe  A^aa:  Montgomery/Wheeler ; 


Degree 

of 

shortage 

group 


t 
2 

3 

2 


1 

3 
t 

« 

2 

% 
• 
3 

• 
2 

2 

2 
4 

« 

a 
1 

i 

« 
1 


4 

t 
1 

2 


3 
« 


PRIMARY  CAME:  Georgia— Continued 
coumyiMKio 


County  Narw 

Degree 

of 

shortage 

group 

•WhitfieW  • 
Population  Group:  Pov.  Pop— WhitfieW 

Co : 

•Wilcox _   .;| 

•Wilkinson 

•Worth 

3 
% 

a 

■ 

PRIMARY  CARE:  Qeorgia 

Smvic*  Aeea  Listing 


Degree 

Servk^  Area  Name 

of_ 

gnup 

Atlanta/Seuthside 

« 

County— Fulton 

Parts: 

C.T.  44 

C.T.  46.95 

C.T.  48                                           1 

C.T.  49.95 

C.T.  50 

C.T.  52-53 

C.T.  55.01-55.02                            ; 

C.T.  56-58 

C  T.  63-64 

C.T.  67 

C.T.  68.01-68.02 

C.T  69-73 

East  Albany j 

1 

County— Dougherty 

Parts: 

C.T.  1-2                                          1 

C.T.  101-102                                  \ 

C.T.  103.01-103.02 

C.T.  107-110 

Fanntn/Suches 

4 

County— Fannin                                '    ' 

County— Union                                      1 

Parts:                                                , 

SuchesCCD                                 ; 

Lafayette - il 

3 

County— Walker                                    ' 

Parts: 

Kensington  CCO 

Lafayette  CCD 

Rock  Springs  CCl>                         ' 

Villanow  CCO 

2 

County— Montgomery 

County— Wheeler 

Pembroke. - 

1 

County— Bryan 

Parts: 

C.T.  201  {PemteekaCCO> 

South  Albany - ..      _; 

« 

County— Dougherty 

Parts: 

C.T.  14.01-14.02                            1 

C.T.  15 

C.T.  106.01-106.02 

South  Decatur/Candler/Mcalaa .        -.-..: 

1 

County— De  Kalb 

Parts: 

C.T.  205-209 

C.T.  227 

C.T.  231.01 

C.T.  236.01-235.02 

C.T.  236-237 

Stewart/Webster _ 

t 
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PRIMARY  CARE:  Georgia— Continued 

Service  A.e»  Listing 


Bervice  Area  Name 

Degree 

of 
shortage 

group 

County— Stewart 

County— Webster 

West  Atl« 
County- 

nta 

1 

-FuNon 

Parts:                           - 

C.T.  8 

' 

CT.  22-26 

C.T.  36-41 

C.T.  42.95 

C.T.  43 

C.T.  60-62 

C.T.  66.20 

C.T,  78.04 

CT.eo 

C.T.  61.01-81.02 

C.T.  82.01-82.02 

CT.  83.01-83.02 

C.T.  84-85 

C.T.  86.01-86.02 

C.T.  87.01-67.02 

PRIMARY  CARE:  Georgia 

Population  Group  Listing 


Population  Group 


Med.  Ind.  Pop.— Hall  Co 

County— HaB 
Parts: 

Med.  Ind.  Pop. 
Med.  Ind.  Pop.— Jeff  Davis  Co. 
County— Jeff  Davis 

MIg.  Pop:— Berrien/Cook 

County— Berrien 
Parts: 
Mig.  Pop. 
County— Cook 
Parts: 
Mig.  Pop. 

Mig.  Pop— Tift/Tumer,_ 

County— Tift 
Parts: 
Mig.  Pop. 
County— Turner 
Parts: 
MJg.  Pop. 

Pov.  Pop.— Athens  I^HC „ 

County— Clarke 
Parts: 
C.T.  1-7 
C.T.  9-10 

Pov.  Pop.— N.W.  Savannah 

County— Chatham 
Parts: 
CT.  1 
C.T.  3 

CT.  6.01-6.02 
C.T.  8-13 
CT.  15 
CT.  17-28 
C.T.  32 

CT.  33.01-33.02 
CT.  36.01 
CT.  37 
Cf.  45   • 
CT.  106.04 

Pov.  Pop.— Palmetto 

County— FuKon 
Parts: 
C.T.  104 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Georgia— Continued 

Population  Group  Listing 


Population  Group 


C.T.  105.04-105.06 

Pov.  Pop —Sumter  Co 

County— Sumter 
Parts: 
Pov.  Pop. 

Pov.  Pop.— Towns  Co 

County— Towns 
Parts: 
Pov.  Pop. 

Pov.  Pop  — WhitfieW  Co 

County— Whitfiek] 
Parts: 
Pov.  Pop. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Hawaii 

County  Listing 


County  Name 


Honoluki 
Populatkjn  Group:  Pov.  Pop.— Kokua/ 
KaKhi  Valley „ 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Hawaii 

Population  Group  Listing 


Degree 

Population  Group 

of 
shortage 

group 

Pov.  Pop —Kokua/ Kalihi  Valley 

1 

County— Honolulu 
Parts: 
C.T.  57 
CT.  59-62 
C.T.  63.01-63.02 
CT.  64.01-64.02 
CT.  65-66 

PRIMARY  CARE:  Idaho 

County  Listing 


County  Name 


Ada 

Facility:  ktaho  State  Pen _, 

•Bannock 

Service  Area:  Lava  Hot  Spnngs 

Service  Area:  Malad  Ctty/Downey. 

*6«newah 

Service  Area:  St  Maries  ..„..........'... 

'Bingham 

Swvtee  Area:  American  Falls - 

Population  Group:  MSFW— E.  Snake 

River  Valley 

'Boise 

'Bonner 

Service  Area:  Priest  River 

Butte 

Service  Area:  Arco/Mackay 

•Camas 


Degree 

of 

shortage 
group 


PRIMARY  CARE:  Idaho— Continued 
County  Listing 


County  Name 


Degree 

of 

shortage 

group 


'Canyon 

Sennce  Area:  Nyssa  (Or/W) - 

Populatkxi  Group:  MSFW— S.  Treasure 
VaNey 

'Caribou 

'Cassia 

Service  Area:  AttMon/Malta ~ 

Service  Area:  Oakley 

Population   Group:   MSFW— E. 
VaHey „ 

'dark. 


Mage 


'Custer 

Servwe  Area:  Arco/Mackay 

Sennce  Area:  ChalHs 

Service  Area:  Stanley 

•Elmore 

Service  Area:  Glenns  Ferry 

•Franklin L. 

'Fremont 

'Gem 

Populatk>n  Group:  MSFW— N.  Treas- 
ure Valley  (W/Or) 

'Gooding 

Populatnn  Group:  MSFW— W.  Magte 

Valley 

•Jefferson 

Sennce  Area:  Mud  Lake 

Populatk>n  Group:  MSFW-E.  Srtaka 

River  Valley . 

•Jerorne 

Population  Group:  MSFW— W.  Magw 

Valley 

•Kooterfai 

ServKe  Area:  Spirit  Lake/Alhol.-..~ 

Servtte  Area:  St  Manes 

'Lewis. 

'Uncotn 
•Miradoka 

Population  Group:  MSFW— E.  lylagic 

Valley 

Onekla 

Service  Area:  Malad  City/Downey 

'Owyhee 

Servwe  Area:  Grand  View/Bruneau 

Service  Area:  N.W  Owyhee 

Population  Group:  MSFW— S.  Traasure 

'Payette 

Service  Area:  New  Plymouth... ^. 

Populatk>n  Group:  MSFW— N.  Treas- 
ure Valley  (Id/Or) .". 

'Power 

Service  Area:  Amencan  Falls 

Populatkx)  Group:  MSFW-E.  Magk: 

Valley 

•Teton „ ~. 

'Twin  Falls 

Service  Area:  BuM ^ 

Population  Group:  MSFW— W.  Magic 

Valley „ 

•Washington 
Population  Group:  MSFW— N. 
ure  Valley  (kJ/Or) .._.. 


Treas- 


1 
2 

1 
1 

1 
1 

2 

1 
1 

1 
3 
3 

4 

2 

1 
1 
1 
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PfMMABYCARE:  ldah« 

Seoae»  Ar«t  Lmting 


' 

Degree 

Service  Area  Nam* 

o< 
stKMtage 

group 

Albton/MaJta _ 

1 

Caunty— Cassia 

Parts: 

•AlbrenTStv. 

Amefican  fMt. — 

J 

■ 

Parts: 

■Abarriaer^Ov. 

1 

County    Pawar 

• 

Parts: 

1 

•Am*ncan«:aHaOiw. 

•RacManaaw. 

AraVM3<*ay _ 

» 

CauHy— Sutia 

1 

Caunty— Custar 

1 

Parts: 

MackayCCO 

R<ihl 

2 

Caunty— Twin  FeHs 

.Parts: 

'BuNOiv. 

*W.  Salman  FaH»J3w. 

1 

. 

Cha*3 _ „ 

^       1 

Caunty— Cuslar 

' 

■Parts: 

'CtiaffisOiw. 

Glenns  Fwry 

........»........„...i 

1 

Parts- 

1 

'Glanna  Fany  Oiv. 

Grand  Viow^Orunaau 

>•••••■•  »*M»HMM«^ 

1 

County— Owyhaa 

Part* 

' 

'BrwieauCCO 

•G«nd  View  CCO 

t 

Uva  Hot  SaMtga 

_....„...„..„ I 

» 

Caunty— BaMwok 

i 

Parts: 

EJX     1137-1142 

(S  Bannock 

QCO) 

EJJL     n44-rM» 

^SiOanwck: 

acm 

EiX     1152-1153 

(S.Bannock 

CCO) 

1 

MaladOty/Oowney..  

2 

Caunty— Sanoack 

Parts: 

E.O.  1 143  CS-Bannacfc  CCO) 

E.O.     1150-1151 

(S.Bannock 

CCD) 

E.O.  1157  (S.Baonock  CCO) 

County— OneidB 

MudUk* 

t 

County— Jeflwaon 

Parts: 

'Hamar-Oiv. 

1 

N.W.  Owy«»a»_.. 

1 

Parts: 

•Homedate  Oiv. 

*^4urplvav. 

NewWymaulft 

4 

County— Payette 

Parts; 

'NewPtynxMittiOM. 

i 

Nyssa(Or/W) 

1 

County— Canyon 

Parts: 

•Parma  Div. 

*WKderDiv. 

Oal<l«y 

1 

County— Cassia 

Pwts: 

'Oakley  Oiv. 

Priest  Rivar 

4 

PRIMARY  CARE:  ktaho— Continued 
Service  Msm  Uabng 


Oegrea 

Service  Area  Naflta 

o( 

sNxtage 

group 

Parts: 

Priasi  River  CCO 

E.O.  559-563  (BlanctvGlan  CCO 

Spirit  Laka/AltH)l _ 

2 

Caunty— Kootenai 

Parts: 

Spirit  Lake-Athol  CCO 

StMariea. 

4 

County— Kootenai 

Parts: 

•Hanison  Oiv.  (S.  1/2) 

•WortayOtv. 

Sttntey „ _.. 

1 

County— Custer 

Parts: 

•Stanley  Oiv. 

PRIMARY  CARE:  MtfK> 

Population  Group  Listing 


Popotation  Group 

al 
atartags 

group 

MSFW-E  Magic  VaHay 

1 

Couf^ty— Cassia                                  * 

Parts: 

MSFWPopl 

Parts: 

MSFWPop. 

Pails. 

MSFWPop. 

MSFW— e.  Snake  River  Valley 

1 

County— Bingtiam 

Parts: 

MSFW  Pop. 

County— Jefferson 

Parts: 

MSFW  Pop. 

MSFW— H  Treasure  Valley  (kl/0)....„ 

1 

County— Qem4 

Parts: 

Msnw 

County— Payette 

Parts; 

WSFW 

Caunty— Washington  4 

Parts: 

MSFW 

MSFW— &  Treaaure  WaHay    .._. „_. 

4 

County— Canyon 

Parts:                                           . 
MSFW«>ep.                                  ' 

County— Owyt)ea 

Parts:                                           ! 

MSFWPtjp. 

MSFW— W  Magtc  Valley _ 

1 

Parts: 

MSFW  Pop. 

Parts:                                             ' 

MSFW  Pt>p. 

County— Twin  Falls                               , 

Parts: 

MSFW  Pop. 

PRIMARY  CARE:  kla(»-Continued 

FacM^ftmlKtg 


Facility  Mam* 


Idaho  Stale  Pea . 
County— Ada 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  ilUnoit 

County  Usting 


County  Nanne 


Alexarxler 

Service-Area:  Cairo 

•Brown 

•Carroll 

•Cass _ 

Champai^i 

Service  Area:   hkxthend 


Ownpatgn- 


•Clay - - „...- 

Cook 

Service  Area:  Austin/Qarfield 

Service  AMa:  rs>iiwi  Qwan^Wear 
North  S<da 


UMI 


Sarwic*  Area:  Chatham  (Near  South- 
aast) _ — _.. 

Sawing  Area:  tXxigtas/Annour 
Squaie/Ne«  South  Side 

Sennce   Ataa:   HumMM  'Paifc/Weet 

Service    Area:    New    City/W.    Eiifl*- 

wood/Englewood — — 

Service  Area:  Riverdala..- 

Service  Area:  Rosaiwrf 

Servica  Area:  S  Lawndala/LoiMar  m. 

Side „ 

Service  Area:  Sooth  Chicago 

Service  Area:  South  Deehng 

Service  Area:  South  Shore 

Service  Area:  Souttieast  Chwago 

Service  Area:  Uptown 

•Cumberland — .. 

•Edwards- 

•Fayette 

•Franklin._ . : 

•Fulton 

Service  Area:  Lewistown/ Astoria 

•Gallatin.. 

•HamMtoru ^— — , 

•Hanlin.... „ 

•Henderson 

•Iroquois 

Service  Area:  Hoopeston 

•Jackson 

Populat»n  Group:   Med.   Ind. 

Jackson  Co , 

•Jasper... 

*Jo  Daviess 

Service  Area:  Galena/Hanovar 

Service  Area:  Stockton/Warren. 

•Johnson. 

Kankakee 

Service  Area:  Pembroke 

Macon 

Senrice  Area:  Decatur  Inner  CHy 

'Marion 

Servkse  Area:  Salem 

•Mason 

•Maaaac i 

•Mercer . _, 

Peoria 

Service  Area:  South  Peoria. 


Degree 

of 

shortage 

group 


< 

1 

3 
4 

1 
% 

4 
3 

4 
4 
1 
3 

2 

2 

3 
2 

2 


1 

2 

3 
2 
3 

1 

4 

4 
4 
* 
3 
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PRIMARY  CARE:  Mlnol«— Continued 
Coun^Lmtififf 


County 


Nam* 


•Pope 
Pulaski 

Service  Area;  Cairo 

Rock  Island 

Population    Group:    Medicaid    Po^-> 

Quad-Qtiea  (la/ll) 

•Scott 

StCtair 

Service  Area:  East  St  Louis 

•Union _ _ 

•Vermilion 

Service  Area:  Hoopeston „ 

•Washington.. 

•Wayne 

WW 

Service  Area:  Eastside  Joliet 

Faolily:  Joliat  Corr.  i., 
Winnebago 

Service  Area:  RocMord  tnrm  City . 


Degree 

o« 
shortage 

group 


PRIMARY  CARC:  NHnoto 

S0fvic»  Ana  Listing 


Service  Area  Name 


Austin/Garfield.... 
County— Cook 


C.T.  2508-2510 
C.T.  2514-2523 
CT.  2801-2610 
C.T.  2701-2719 
CT.  2*01-2828 
CT.  2838-2843 
CT.  2901-2927 

Cabrini  Green/Near  North  Side _.. 

County— Cook 
Parts: 

CT.  803-610 
CT.  817-819 

Cairo 

County— Alexander 
County— Pulaski 

Chatham  (Near  Southeast) 

County— Cook 
Parts: 

CT.  4401-4409 
CT.  4501-4503 
CT.  4701 
CT.  8901 -WIS 
CT.  7101-7115 
Oecatur  InnarQUy       

County    Macon 
Parts: 
CT.  1 
CT.*^ 
Oouglas/Armour     Square/Near     South 
Side. 

County— Cook 
Parts: 

CT.  3301-3305 
CT.  3401-3408 
CT.  3501-3515 

East  St  LouiB , 

County— St  CWr 
Parts: 
CT  4007 
CT  5004-5008 
CT  5008-5014 
CT.  5021-6022 


Oagree 
of 

fhortage 
group 


PRIMARY  CARE:  IWnoi»— Continued 

Semc»  Aret  Ogting 


Service  Area  Name 


CT.  5024.01 

CT.  S024i>9-6Q24.04 

CT.  5025 

CT.  5027-5030 

CT.  5041 

CT.  5042i)1-«042.02 

Eastside  Johet 

County— WUI 
Parta: 

CT.  8812-8813 
CT.  8820-8821 
CT.  8824-8825 

Galena/Hanover . . 

County-^.10  Daviets 
Parts: 
*Council  HiH  Twp. 
•East  Galena  Tw|». 
*Elizabeth  Twp. 
•GuiKordTwp. 
*Harx)ver  Jwp. 
•Rawline  Twp. 
•Rice  Twp. 
•Scales  Mound  Twp. 
•Vinegar  km  Twp. 
'West  Galana  Twp. 

Hoopeston 

County— Iroquois 
Parts: 

Fountain  Creek  Twp. 
Lovejoy  Twp. 
Prairie  Green  Twp. 
County— Vermilion 
Parts: 

Butler  Twp. 
Grant  Twp. 
Middlefork  Twp. 
Ross  Twp. 
South  Ross  Twp. 

Humtx)kJt  Pwk/West  Town 

County— Cook 
Parts: 

CT.  2301-2316 
CT.  2316-2317 
CT.  2401 
CT.  2401-2438  ' 

Lewistown/Astoria — , 

County— Fulton 
Parts: 

Astoria  Twp. 
Bemadotte  Twp. 
Farmers  Twp. 
Isabel  Twp. 
Kerton  Twp. 
Lewistown  Twp. 
Liverpool  Twp. 
Pleasant  Twp. 
Vermont  Twp. 
Watertordtwp. 
Woodland  Twp 
New  City/W  Englewood/Englewood.. 
County— Cook 
Parts: 

CT.  6101-6122 
CT.  6701-6720 
CT.  6801-6814 

Norttiend  Champaign-UrtMna 

County— Champaign 
Parts: 
C.T.2 

CT.  7  (bikgrps  1  8  2) 
CT.  S3  (Bikgrps  2  A  3) 

Pembroke... 

County— Kankakee 
Parts: 

Pembroke  Twp. 

SL  AnneTw^.  (E  1/3) 


ol 

shortage 

group 


PRIMARY  CARE:  Minoi*— Continued 
SerMoe  Ansa  iatng 


Service  Area  Name 


Riverdale... „ __ 

Coumy— Cook 
Parts: 

CT  5401  (SHifrpa  2*3) 

Rockford  Inner  Oty _ 

County— Wmnebago 
Parts: 

CT.  10  (BIkgrpa  2  A  3) 
CT.  21  (Bikgrps  2  «  3) 
CT  24-29 

Roeeland... 

County— Cook 
Parts: 

CT.  4901-4914 

S.  Lawndale/Lower  W.  Side 

County— Cook 
Parts: 

CT.  3001-3020 
CT.  3101-3115 

Salem 

County — Marion 
Parts: 

Alma  Twp. 
Foster  Twp. 
Haines  Twp 
luka  Twp. 
KinmundyTwp. 
MMJcham  Twp.' 
Omega  Twp. 
RomlneTwp. 
Salem  Twp. 
Stevenson  Twp. 
Ton*  Twp. 

South  Chicago ._ 

Coimty— Cook 
Parts: 

CT.  4801-4610 

South  Deering 

County— Cook 

CT.  5101-5104 
CT.  5104.99-5105M 

South  Peoria — 

County— Peona 
Parts: 
CT.  1-13 

South  Shore 

County— Cook 
Parts: 

CT  4301-4314 

Southeast  Chicago 

County— Cook 
Parts: 

CT.  3601-3605 
CT.  3701-3704 
CT.  3801-3820 
CT.  3801-3903 
CT.  4001-4008 

Stockton/Wanen 

County— Jo  Daviess 
Parts: 
'Apple  River  Twp. 
•Beneman  Twp. 
•Derirxla  Twp 
•Nora  Twp. 
•Pleasant  VaUey  Twp. 
•Rush  Twp. 
•Stockton  Twp. 
*Thoff)p90n  Tm^ 
*WMla  Grove  Twp. 
*WanenTwp. 
•Woodbine  Twp. 

Uptown _ — 

County— Cook 
Parta: 

CT.  310-313 


Degree 

ol 

Shortage 

group 


1 


49268 


Federal  Register  /  Vol.  56.  No.  188  /  Friday.  September  27.  1991  /  Notice 


UMI 


PRIMARY  CARE:  Illinois— Continued 

SerytceArea  Listing 


Service  Area  Name 


C.T.  315-321 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  IIHnois 

Population  Group  Listing 


Population  Group 


Med.  Ind.  Pop.— Jackson  Co. , 

County— Jaclison 
Parts; 

Med.  Ind.  Pop. 
Medicaid  Pop— Quad-Cities  (la/ll). 
County— Rock  Island 
Pans: 

Medicaid-EHgible 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Illinois 

Faculty  Listing 


Facility  Name 


JolietCorr.  I 

County— Will 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  Indiana 

County  Listing 


Degree 

County  Name 

of 
shortage 

Qfoup 

•Adams „ 

4 

•  Brown „ 

3 

•Crawford _ 

2 

•Franklin 

2 

•Fulton „....;........_ 

4 

Harrison 

Service  Area:  Elizabeth...™ 

1 

Service  Area:  Fredricksburg 

2 

Howard 

Population  Group:  Med.   Ind.  Pop.— 

Kokomo 

1 

•Jennings „ . „. 

2 

•Knox 

Service  Area:  BickneU 

2 

Lake 

Service  Area:  Gary 

3 

Marion 

Service  Area:  Highland-Brookside  (In- 

dianapolis)  

1 

Service  Area;  Near  North  Side  (Indian- 

apolis)  

1 

Service  Area;  South  Central  Indianapo- 

lis  

1 

•Ohio „ „ 

2 

•Owen „ 

2 

•Perty „ „ 

4 

•Pike „    

2 

•Ripley 

Service  Area:  Osgood/Versailles . 

2 

•Scott _ „_. 

3 

•Spencer 

2 

PRIMARY  CARE:  Indiana— Continued 

County  Listing 


County  Name 

Degree 

of 
shortage 

group 

St  Joseph 

Sennce  Area:  Southwest  South  Bend 

•Starke 

1 
4 

•Vermillion 
Service  Area:  Northern  Vermillion 

1 

•Warren „ _ 

•Washington 

3 
2 

PRIMARY  CARE:  Indiana 

Service  Area  Listing 


Degree 

Servk:«  Area  Name 

of 
shortage 

' 

group 

Bicknell „ „. _ — 

z 

County— Knox 

Parts; 

Vigo  Twp. 

Washington  Twp.  (E.  1/2) 

WidnerTwp. 

Elizabeth 

1 

County— Harrison 

Parts: 

Boone  Twp. 

Posey  Twp. 

Taylor  Twp. 

Fredricksburg _ „....; _ 

2 

County— Hanison 

Parts: 

Blue  River  Twp. 

.• 

Morgan  Twp. 

County— Washington 

Parts; 

Posey  Twp. 

Gary '. 

3 

County— Lake 

Parts: 

C.T.  103-120 

C.T.  122-129 

C.T.  411-412 

Highland-Brookside  (Indianapolis) 

1 

County— Marion 

Parts: 

C.T.  3526-3527 

C.T.  3544-3545 

C.T  3547-3551 

Near  North  Side  (Indianapolis) 

1 

County— Marion 

Parts: 

C.T.  3517 

C.T.  3519 

C.T.  3521 

C.T.  3528 

C.T.  3531-3532 

Northern  VermiUion _ 

,     1 

County— Vermillion 

Parts: 

Eugene  T«i^. 

Highland  Twp. 

Vermillion  Twp. 

Osgood/Versailles 

2 

County— Ripley 

Parts: 

Brown  Twp. 

Center  Twp. 

Johnson  Twp. 

Otter  Creek  Twp. 

Shelby  Twp. 

Washington  Twp. 

South  Central  Indianapolis 

1 

PRIMARY  CARE:  Indiana— Continued 

Senrice  Area  Listing 


Degree 

Service  Area  Name 

of 
shortage 

group 

County— Marion 

Parts: 

C.T.  3566-3557 

- 

C.T.  3559 

C.T.  3562 

C.T.  3569-3572 

C.T  3578-3580 

Southwest  South  Bend „ 

1   . 

County— St  Joseph 

Parts; 

C.T.6 

C.T.  17-24 

C.T.  27 

C.T.  29-30 

PRIMARY  CARE:  Indiana 

Population  Group  Listing 


Population  Group 


Med.  Ind.  Pop;— Kokomo.. 
County— Howard 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  Iowa 

County  Usting 


County  Name 


T 

I   Degree 
of 
shortage 
group 


Pop- 


•Adair 

Service  Area:  HedfieW 

•Benton 

Service  Area:  North  Benton. 

Black  Hawk 

Population    Group:    Medicaid 

Blackhawk  Co - 

•Boone 

Service  Area:  Dayton/Gowrie 

Bremer 

Service  Area:  Sumner/Trlpoli 

•Buchanan 

•Butler _ _ 

•Calhoun 

Service  Area:  Dayton/Gowrie 

•Cedar 

Service  Area:  Lowden/Lost  Nation 

•Cherokee 

Service  Area;  Kingsley/Anthoo/Maple- 

too ... 

'Clinton 

Service  Area:  Lowden/Lost  Nation 

•Crawford - ....... 

Dallas 

Service  Area:  RedfieW 

•Davis ~ - ... 

'Delaware 

Service  Area:  Central  City .'. 

'Fayette 

Service  Area:  South  Fayette„..v._ 

•Greene 

Service  Area:  Dayton/(jOwrie 

•Grundy 

Service  Area;  Grundy ........L. 

•Guthrie 

ServKe  Area;  Guthhe  Center ;. L 

ServKe  Area;  RedfieW :: ... 
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PRIMARY  CARE:  kma— ConUnued 
Countjf  Uslmg 


County  Nam* 


•HamiHon 

Service  Area: 

Service  Area: 
•Hardin 

Service  Area: 
'Harrison 

Service  Area: 
'Jackson 

Service  Area: 
'Jasper 

Service  Area: 
Jor^es 

Service  Area: 
•Kossuth 

Service  Area: 
Linn 

Service  Area: 
'Louisa 

Service  Area: 

'tjicas 

'Lyon 

Service  Area: 
'Madison 

Service  Area: 
'Marion 

Service  Area: 


Dayton/Qo«vrie 

Hubbard/Eldora 


Hubbard/Etdora 

Onawa  (la/^4e) 

Lowden/Lost  Nation . 
Monroe „ 


Lo«irden/Lost  Nation . 
North  Kossuth  „ 

Central  City 

Cotutnbus/WapeHo.. 


Rock  Rapids- 


Redfieid.. 
Monroe... 


'Morx)na 
Service  Araa:  Kingsley/Anthon/Maple- 
ton 


Service  Area:  Onawa  (la/Ne) 

•Muecatine 

Service  Area:  Columbus/Wapello 

'Osceda 

•Plymoolh 

Service  Ansa:  Mngaley/AmtKm/Mapte- 
ton „ 

Service  Area:  Le  Mars/ Akron 

Pottawattamie 

Service  Area:  Oakland. - 

Scott 

Service  Area:  LonKden/Loat  Nation 

Population    Group:    Medicaid    Pop.— 

Quad-Cttiee  (la/M) 

•Story 

Service  Area:  Hubbard/EMora 

'Tama 

'TaykK 

'Webster 

Servtee  Area:  Oayton/Ooiwrie 

Woodbury 

Service  Area:  Kingsley/Anthon/Maple- 
ton _ 

Service  Area:  Onanira  (ta/Ne) 


Degree 

shortage 
group 


PRIMARY  CARE:  Iowa 

1 1    Service  Aret  Listing 


Service  Area  Name 


Central  City 

County— Delaware 
Parts: 

Ademe  Twp. 
Hazel  Qraen  Twp. 
County— Lhw 
Parts: 

Boulder  Twp. 
BuffakjTwp. 
JaokMitTwp^ 


Degree 

o( 

shortage 

group 


PRIMARY  CARE:  low*-Cont>nued 
Service  Ana  Usbng 


Service  Area  Name 


Maine  Twp. 

Spring  Grove  Twp. 

Columbus/Wapetto 

County— Louisa 
Part* 

Columbus  City  Twp. 

Concord  Twp. 

Elm  Grove  Twp. 

Grarxtview  Twp. 

JeHerson  Twp. 

Marshall  Twp. 

Oakland  Twp. 

Port  Louisa  Twp. 

Union  Twp. 

Wapelk)  Twp. 
County— Muscatine 
Part* 

Cedar  Twp. 

OronoTwp. 

Dayton/Gowrie 

County— Boone 
Part* 

Dodge  Twp. 

Grant  Twp. 

Pitot  Mound  Twp. 
County— Calhoun 
Part* 

Reading  Twp. 
County— Greene 
Pan* 

Dawson  Twp. 

Paton  Twp. 
County — Hamilton 
Part* 

Marion  Twp. 

Webster  Twp. 
County— Webster 
Part* 

BumsideTwp 

Clay  Twp. 

Dayton  Twp. 

GowrieTwp. 

Hardin  Twp. 

Lost  Grove  Twp. 

Roland  Twp. 

Sumner  Twp. 

Webster  Twp. 

YellT«»p. 

Grundy _ 

County— Grundy 
Part* 

Beaver  Twp. 

Blackhawk  Twp. 

Colfax  Twp. 

Grant  Twp. 

Lincoln  Twp. 

Melrose  Twp. 

PalmeroTwp. 

Pleasant  Valley  Twpi 

ShikyiTwp. 

Washington  Twp. 

Guthrie  Cerfter 

County— Guthrie 
Part* 

Baker  Twp. 

Bear  Grove  Twp. 

Beaver  Twp. 

Cass  Twp. 

Dodge  Twp. 

Grant  Twp. 

Highland  Twp. 

Jackson  Twp. 

Orange  Twp. 

Richland  Twp. 

Seely  Twp. 

Thompson  Twp. 


oi 

shortage 

group 


PRIMARY  CARE:  Kmm— Continued 

Sennce  Aret  Ijsbrtg 


Degree 

Service  Area  Name 

of 
shortage 

group 

Union  Twp. 

Valley  Twp. 

Hubbard/Eldora - 

3 

County— Hamilton 

Part* 

Ellsworth  Twp. 

Lincoln  Twp. 

Lyon  Twp. 

Scott  Twp. 

County— Hardin 

Part* 

Concord  Ti(»p. 

Eldora  Twp. 

EUoraCity 

Grant  Twp. 

PleasBiTiTwp 

PfOvMenoe  Twp. 

Sherrhan  Twp. 

Tipton  Twp. 

Union  Twp.  (W.  1/2) 

County— Story 

Part* 

Lincoln  Twp. 

Warren  Twp  (E.  1/2) 

Kingsley/Anthon/Mapleton _ _... 

4 

County— Ctwokee 

Part* 

Grand  Meadow  Twp. 

County— Monona 

Part* 

Cooper  Twp 

Grant  Twp. 

Maple  Twp. 

County— PtyfTxxilh 

Part* 

Elkhom  Twp. 

GarfiekJTwp 

County— Woodbury 

Part* 

r 

Artington  Twp. 

Banner  Twp. 

Floyd  Twp 

Grange  Twp. 

Grant  Twp. 

Kedron  T»»p. 

ListonTwp. 

Utile  Sioux  Twp. 

Miller  Twp. 

Morgan  Twp. 

MoviUeTwp. 

OloTwp. 

Rock  Twp. 

Rutland  Twp. 

Union  Twp. 

West  Fork  Twp. 

Wilk>w  Twp  (N  1/2) 

Won  Creek  Twp. 

Le  Mars/ Akron 

3 

County— Plymouth 

Part* 

America  Twp. 

Elgin  Twp. 

FredoniaTwp. 

Grant  Twp. 

Henry  Twp. 

Johnson  Twp. 

Liberty  Twp. 

Marion  Twp. 

Meadow  T«»p. 

Plymouth  Twp, 

Portland  Twp. 

Preston  Twp. 

Remsen  Twp. 

Sioux  Twp. 

Stanton  Twp. 
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PRIMARY  CAR^:  Iowa— Ck)ntinued 
Service  Area  Listing 


UMI 


Degree 

Service  Area  Name 

of 
shortage 

group 

Union  Twp. 

Washington  Twp. 

Westfietd  Ttwp. 

Lowden/Lost  Nation 

2 

County— C«<Jar 

•'      Parts: 

Inland  Twp. 

Massilton  Twp. 

SpringfiekJ  Twp. 

County— Ointon 

Parts: 

Liberty  Twp. 

Sharon  Twp. 

Spring  Rock  Twp. 

County— Jackson 

Parts: 

Monmouth  Twp. 

County— Jones 

Parts: 

Oxford  Twp.            .     . 

Wyoming  Twp. 

County— Scott 

Parts; 

Liberty  Twp. 

Monroe I 

1 

County— Jasper 

Parts: 

Pakj  Alto  Twp. 

County— Marion 

Parts: 

Red  Rock  Twp. 

Summit  Twp. 

North  Benton ....: 

3 

County— Benton 

Parts: 

Benton  Twp. 

Big  Grove  Twp. 

Bruce  Twp. 

Canton  Twp. 

Cedar  Twp. 

Eden  Twp. 

Harrison  Twp. 

Homer  Twp. 

Jackson  Twp. 

Monroe  Twp. 

Polk  Twp. 

Shellsburg  Twp. 

Taylor  Twp. 

Vinton  Twp. 

North  Kossuth _ 

2 

County— Kossuth 

Parts: 

Buffak)  Twp. 

Burt  Twp. 

Eagle  Twp. 

Fenton  Twp. 

German  Twp. 

Grant  Twp. 

Greenwood  Twp. 

Harrison  Twp. 

Hebron  Twp. 

Ledyard  Twp. 

LirKX>ln  Twp. 

Portland  Twp. 

Ramsey  Twp. 

Seneca  Twp. 

Springfield  Twp. 

Swea  Twp. 

Oakland ' 

2 

County— Pottawattamie 

Parts: 

Belknap  Twp. 

Carson  Twp. 

Center  Twp. 

Grove  Twp. 

PRIMARY  CARE:  Iowa— Continued 

ServHse  Area  Listing 


Degree 

Service  Area' Naitie 

of 
shortage 

group 

James  Twp. 

Knox  Twp. 

LaytonTwp. 

Lincoln  Twp. 

Macedonia  Twp. 

Pleasant  Twp. 

Silver  Creek  Twp. 

< 

Valley  Twp. 

Washington  Twp. 

Waveland  Twp. 

» 

Wright  Twp. 

Onawa  (la/Ne) 

2 

County— Harrison 

Parts: 

Jackson  Twp. 

Little  Sioux  Twp. 

County— Monona 

Parts: 

Ashton  Twp. 

Belvidere  Twp. 

Center  Twp. 

FainnewTwp. 

Franklin  Twp. 

Jordan  Twp. 

Kertnebec  Twp. 

Lake  Twp. 

Lincoln  Twp. 

Onawa  City 

Sherman  Twp. 

Sioux  Twp. 

Soldier  Twp. 

Spring  Valley  Twp. 

St  Clair  Twp. 

West  Fort«  Twp. 

WiltowTwp. 

County— Woodbury 

Parts: 

Lakeport  Twp. 

Sk)an  Twp. 

Wiltow  Twp. 

RedfiekJ 

2 

County— Adair 

Parts: 

Lincoln  Twp. 

County— Dallas 

Parts: 

Linn  Twp. 

Unkjn  Twp. 

County— Guthrie 

Parts: 

Penn  Twp. 

Stuart  Twp. 

County— Madison 

Parts: 

Madison  Twp. 

Penn  Twp. 

Rock  Rapids 

2 

County— Lyon 

Parts: 

Allison  Twp. 

Cleveland  Twp. 

Dale  Twp. 

DoonTwp. 

Elgin  Twp. 

Garfield  Twp. 

Grant  Twp. 

Larchwood  Twp. 

Liberal  Twp. 

Mklland  Twp. 

Riverskle  Twp. 

Rock  Twp. 

Sioux  Twp. 

Wheeler  Twp. 

South  Fayette „ 

4 

PRIMARY  CARE:  Iowa— Continoed 
Service  Area  Listhg 


Degree 

Service  Area  Name 

of 
shortage 

group 

County— Fayette 

Parts: 

FairfieMTwp. 

Fremont  Twp. 

Harlan  Twp. 

Jefferson  Twp. 

OranTwp. 

Putman  Twp. 

Scott  Twp. 

1        %. 

SmithfiekJ  Twp. 

*     ■ 

Sumner/Tripoli -.. :.:... 

■  z- 

County— Bremer 

Parts: 

Dayton  Twp.             - 

Frederika  Twp. 

Fremont  T«^.  -  *      -  - 

Le  floy  Twp. 

■       ■ 

Sumner  City 

SuitHiert2  Twp. 

PRIMARY  CARE:  IOW« 

Population  Group  Listing 


Degree 

Populatwn  Group 

of 
shortage 
•    flroup 

Medicaid  Poo  — Blackhawk  Ca . 

4 

County— Black  Hawk 
Parts: 

Medicaid  Eligible 

Medk:aid  Pop.— Ouad-Citiea  (la/ll) 

County— Scott 
Parts: 

Medicakt-Eligible 

4 

PRIMARY  CARE:  Kansas 

County  Listing 


County  Name 


•Coffey... - -,... 

•Dickinson 

Service  Area:  Herington 

•Ellsworth 

•Franklin , 

•Geary 

•Gove 

Service  Area:  Oakley 

•Jackson 

•Kearny 

Leavenworth 

Populatk}n  Group:  Med.  Ind.  Pop.— 

Lansing 

•Lincoln 

•Unn 

•Logan 

Service  Area:  Oakley „, ,.•« 

'Marion 

Service  Area;  Herington „ 

•Marshall 

Service  Area:  Centralia _..... 

'Morris  ■ 

Service  Area;  Herington ^.^. 

'Nemaha 

Service  Area;  Centralia ...... 

'Osage , 


Degree 

of 

shortage 

group 
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PRIMARY  CARE:  Kansas-Continued 

County  Listini; 


County  Name 


*  Rawlins 

Sedgwick 

Population   Group:    Medicaid   Pop.— 

N.E.  ^ctwa _ „ 

•Sheridan 

Service  Area:  OaKley ; '..^.. 

'Ttiomas 

Service  Area;  Oaldey „ 

*Wabauns«a . , ^ 

•Washington „.„. ,. 

•Woodson........ ^ 


PRIMARY  CARE:  Kansas 

1 1      Servile*  ATM  Listing 


Service  Area  Name 


Centralia 

County— Marshall 
Parts: 

•Cleveland  Twp. 

•Lincoln  Twp. 

•NotHe  Twp. 
County— Nemaha 
Parts: 

•Center  Twp. 

•Harrisoo  Twp. 

•Home  Twp. 

•Illinois  Twp. 

•Neuchatei  Twp. 

•Red  Vermidion  Twp. 

•Reilly  Twp. 

•Welmore  Twp. 

Herington 

County— Dickinson 
Parts: 

•Herington  City 

•Hope  Twp. 

•Liberty  Twp. 

•Lyon  Twp. 

•Rklge  Twp. 

•Union  Twp. 
County— Marion 
Parts: 

•Blaine 

•Clear  Creek 

•Colfax 

•Lost  Spring 
County— Morris 
Parts: 

•HogtHand  Twp. 

•Overtand  Twp. 

•Township  4  (parlterviHe) 

•Township  5  (white  City) 

•Township  6  (latimer) 

•Township  7 

•Township  B 

•Township  9  (wHsey) 

Oakley 

County— Gove 
Parts: 

GaelandTwp. 

GrinneU  Twp. 
County— Logan 
Parts: 

Elkader  TiMp. 

Logansport  Twp. 

McAltaster  Twp. 

Morument  Twp. 

Oakley  Twp. 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  Kansas— Continued 

Servica  Area  Listing 


PRIMARY  CARE:  Kentucky— Continued 

County  Listing 


Degree 

Service  Area  Name 

of 
shortage 

group 

Russell  Springs  Twp. 

•       Western  Twp. 

Winoni  Twp.            ^    .   _, 

County— Sheridan            •    .    .. 

Parts: 

Solomon  Twp. 

County— Thomas 

Parts: 

South  RandaH  Twp. 

Summers  Twp. 

PRIMARY  CARE:  Kansas 

PofXJiation  Group  Listing 


Populatkxt  Group 

Degree 

of 

shortage 

group 

Med.  Ind.  Pop— Lansing 

3 

County— Leavenworth 
Parts: 

Lansing  City                            , 
Leavenworth  City 
Medicaid  Pop.    N.E.  Wichita 

4 

County— SedgwKk 
Parts: 
C.T.  6-9 
C.T.  18 
C.T.  25-26 
C.T.  41-42 
C.T.  78 

PRIMARY  CARE:  Kentucky 

County  Listi/}g 


County  Name 

Degree 

of 

shortage 

group 

•Adair 

4 

'•Bell 
Service  Area:  Southeast  Whitley 

Service  Area:  Western  Harlan 

•Breathitt 

•Butler 

Campbell 
Service  Area:  Pov.  Pop.— inner  City 

Newport 

•CarrnM , 

Carter ,.  .,. 

•Casey .., 

•Clay 

Service  Area:  Manchester... ,. 

•Clinton „..„„„. 

•Elliott 

•Estill 

Fayette 
Populatkxi  Group:  Pov.  Pop.— N.  Cen- 
tral Lexington 

*Flemir»g 

•Floyd 

Service  Area:  Mud  Creek 

•Gallatin .._ 

•Grant „._. 

*  Harx»ck  .;..„ ; 

•Harlan 

Service  Area:  Cumt)er1and 

'  2 

Service  Area:  Pme  Mountain ...... 

Service  Area:  Western  Harlan 

County  Name 


•Heniy 


Jefferson 
Service  0tm:  West  End  (LpuisviHe). 

•Knott..; ;„_...i......;..^..i 

•Knox . 

•Laurel ;. 


•Letcher 

.    Service  Area:  Western  Lefahet. 

•L«»ia „ _ 

•Lincotn 

Service  Area:  Crab  Orchard 

•Magoffin .I......" 

•McLean 


Oldham 

Facidly:  Ky.  SUte  Ref 

•Owen „..„..; :. . 

•Owsley ; 

•Perry 

Service  Area:  Suckhom-.. 

Service  Area:  Western  Letcher  „.. 
•Pike 

Service  Area:  Mud  Creek... 

Service  Area:  Pfielps 

Kowen .......................j.....^ 

•Robertson „_,....w...... ... 

•Ruaaal J.. 

•Spencer 

•Whitley 

Service  Area:  Southeast  Whittoy.. 
•Wolfe „ 


Degree 

ol 

shortage 

group 


PRIMARY  CARE:  Kentucky 

Service  ATM  Listing 


Degree 

Service  Area  Name 

ol 
shortage 

group 

Buckfiom t .M.........*.-. 

1 

County— Perry 

Parts: 

•Buckhom  ceo 

•Krypton  CCO  (ED.  302) 

•           '-    * 

CrabOrctwrd _ 

1 

County— Lincoln 

Parts: 

*Crab  Orchard  CCO 

Cumbertand^ ... 

4 

County— Harian 

Parts: 

Cumberland  CCO 

l^nchester ., — 

1 

County— Clay 

Parts: 

•Big  Creek  CCO 

•Boming  Springs  CCO 

•Manchester  CCO 

•Oneida  CCD 

•Sibert-Hima  CCO 

Mud  Creek ...;. 

1 

County-r-Ftoyd 

Parts: 

•McDowell  CCO              .  - . 

•Mud  Creek  CCO 

•Wheelwnght-Weeksbury  CCD  ' 
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PRIMARY  CARE:  Kentucky— Confintied 

Sef¥U»A»etLwling 


Degree 

Service  Area  Name 

of 

shortage 

group 

Cowity— Pike 

Parts: 

•Lor^  Fork  CCD 

Ph«lp«                               ,    , 

1 

Ctxmty— Pika 

Parts: 

■Feds  Creek  CCD 

•PfielpsCCD 

Pine  Mountain 

t 

County— Harlan 

Part* 

Pine  Mountain  COO 

Pov.  Pop.-4nr«r  City  Ne«f)ort    .      -.      i 

1 

Coixtty— Campbell 

P»rts: 

C.T.  501-^506 

Soutfwast  Wtntley 

1 

County— BeU 

Parts: 

"Pruden-Fonde  CCO 

County— Whitley 

Parts: 

•Pe»1CC0 

'SaxtoaCCO 

-Slier  CCO 

West  End  (Lousville) 

1 

County— Jeftorsan 

Parts: 

C.T,  %-M 

C.T.  3*^ 

Western  HaitM».._ - 

1 

County— Be» 

Parts: 

'TejayCCO 

Courtty— Harlan 

Parts: 

•Alva  CCO 

WfistPfn  [.Atrhar 

1 

County— letcher 

Parts: 

•BlacteyCCO 

Caun»    Perry 

»^art* 

*DaisyCCO 

PFVMAftY  CARE:  Kentucky 

Population  Group  listing 


Population  Group 


Pov.  f^.— N.  Cefrtral  Lenington ., 
Courrty — Fayette 
Parts: 
C.T.  1-5 
C.T.  8-M 
C.T.  «8-19 
C.T.  38.01 


Oegree 


UMI 


PnniARY  CARE:  Kentucky 

/^acMilylisling 


Facility  Name 


Ky.  State  Ref 

County— OWtiam 


Oegree 

of 

stiortage 

group 


PRIMARY  CARE:  Louistena 

Parish  Listing 


Parish  Name 


*Acadia.. 


•Allen 

Ascension.. 

•Avoyelles.- _ „ 

•BeeuMgar^ 

Sen/ice  Area:  Dequincy _ _ 

•BienvDIe < 

Caddo 

Service  Area:  ftorth  Caddo 

Population    Group:    Pov.    Pop.— Mk 
Drive  Area 

PopulatioB  Group:  Pov.  Pop.— Centnl 
Shreveport „ 

Facility:  Louisiarta  State  Univ  Med  Ctr... 
Cak^sieu 

Service  Area:  Oequ<rK:y ___ 

Service  Area:  l4orth  Lake  Charles 

•CaWweH... 

'Cameron 

•Catahoula 

•Claibome 

•Oe  Soto . 

Cast  Baton  Rouge 

Population   Group:   Pov.   Pop.— Eden 

Park/S.Saton  ftougo.. „ 

•East  Carrol 

•East  fetoana..--. 

•FrankflTL „ 

-Gtanl _.. 

•Iberia 

Popdiation  ^rot^  Med. 

Iberia  Par.... 

•Jackson „ 

Jefferson 


Oegree 

of 

«hortage 

group 


Ind.  Pop.^ ' 


"V-lj 

-Jeffefson  Davis 

Service  Aiea;  t-afltte _ 

Service  A»ea:  S.t  Lafourche _ , 

Population  Group:  fMedKaU  Pop.— Jef- 
ferson Oavis  Par 

Lafourc^ 

Service  Ama:  S.E.  tofourche 

"Lasalle  ...„._.„....„................„.„......_ 

•LincoH 


Medicakj    Pop.— 


tivingston 

•Madison....- 

'Morebouse 

Population    Group: 
Morehouse  Par.— . 

'Natctiitoches 

Orleane 

Service  Ansa:  Oesire/Fk)rida 

Servioe  Aiea:  Lower  9Th  Ward. 


Service  Area:  Midtown-Seventh  Ward... 

Service  Area:  St.  Bernard 

Population   Group:  IMed.   Ind.  Pop.- 

Algiers/Fischer 

Population    Group:    Po«.  ^^— Mad 

Channel 


Facility:  New  Orleans  Charl^  Hos^ i 


4 
4 
4 
2 
3 

4 
2 
1 


1 
1 

2 
1 

2 
2 
3 
1 


2 
2 


2 
4 
3 
2 
1 


I 

4 

1 
I 
I 

1 


PRIMARY  CARE:  Looisiana— Continued 
PahtttlMmg 


Parish  Name 


Ouachita 

Population   Group:    Pov.    Pop.— Oua- 
chita Par 

FacMity:  EA  Cenway  Mem  Maa^. 

•Plaquemines _ 

•Poin*  Coupee 

Rapkjes 

Population  <Sroup: 

Rapides  Par. 

•Richland.. 

•Sabi«»e 

•StHalana 

•St  James 

Service  Area:  Vaotaeiie 

St  John  The  Baptist 

Service  Area:  Va^terie 

•St  Landry 

Service  Area:  Palmetto 

StMaren..... 

•StMaiy 

Service  Area:  Teche 

•Tangipahoa 

Populatioa  Group:   Med. 
Tangipahoa  Par. 

•Tertsas 

Terrebonrte 

Service  Area:  Dulac.. 

•Union _ 

•Vernon _ 

•Washingtoa 

•Webster 

•West  CarroM 

•West  Felkdana 

•Winn _ 


Ind.  Pop- 


of 

shortage 

group 


4 
4 
4 
4 


2 
4 
t 


4 
I 

1 

3 
1 

4 
2 
1 
4 
1 


PRIMARY  CARE:  LouWa— 

Service  Area  Listmg 


Oegree 

Sen/ice  Area  Name 

«f 
atiartage 

«MUp 

De  Ridder/Merryville i 

4 

Parish— Beauregard 

Parts: 

Ward  1-5 

Ward  7-8 

Dequincy....- 

2 

Parisf>— Beauregard 

Parts: 

Ward  6 

Parish— Calcasieu 

Parts: 

Ward  5-6 

Desire/Florida    _ 1 

1 

Parish— Orleans 

Parts: 

C.T.  J1  (N.  Of  Dertjigny  St.) 

C.T.  M.01-14.02                            1 

C.T.  15-16                                      1 

C.T.  I7i»3 

C.T.  17.14                                       1 

Oulac _ _ 

1 

Parish— Terrebonne 

Parts: 

Ward  4  (excluding  Houma) 

Ward  6-7  (exckxiing  Houma) 

Ufitte _ J 

2 

Parts:                                             1 

Ward  6                                         i 

Ward  11                                      i 

II 
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PRIMARY  CARE:  Louisiana— Continued 

Sefvic«  Araa  Usbng 


Servica  ATM  Name 


Lower  9Th  Ward _., 

Parish— Orleans 
Parts: 

C.T.  7.01-7.02 

C.T.8 

C.T.  0.01-9.04 

Midtown-Seveoth  Ward 

Parish — Orleans 
Parts: 

C.T,  19-23 
C.T:  26-31 
C.T.  34-38 
C.T.  39-40 
C.T.  44.01-44.02 

^k)r1h  C«JdO 

Pansh— Caddo 
Parts: 

Ward  1.13  (n.1/3tQiHiam) 

Ward  2 

Warde 

North  Lake  Charles , 

Pansh — Calcasieu 
Parts:' 
C.T.  2-4 
C,T.  14-15 

PaltTwtto..; „ „. 

Parish— 61  Landry 
Parts:' 
Ward  4 

S.E.  Latowehe 

Parish— Aiefferson 
Parts: 
Ward  11 
Parish— iafourch*    s 
Parts:; 

S.E.  Ward  10 

St  Bernard 

Parish— Orleans 
Parts: 

C.t.  33.05-33  06 

Teche. , ^ 

Parish— ;St  Mary 
Parts; 
Ward  1-4 ' 
Ward  7 
W4rd  10 

Vacherie , _ 

Paristv^l  Jaines    - 
Parts: 
Ward  5-7 
Parish— St  Joh^  The  Baptist 
Parts: 
Ward  1-3 


DGQTOO 

of 

shortage 

group 


PRIMARY  CARE:  Louisiana 

.1 1   Population  Group  Listing 


.{jl»opulai 


tion  Group 


Med.  Ind.  iPop.— Algiers/Fjsctier.. 
Parish-rOrleans 
Parts: 
C  7.  2-4 
C.T.  6.01 

Med.  Ind.  !Pop.— Iberia  Par...„ 

Parish->lberia 
Parts; 

M«d.  tnd.  Pop. 
Med.  Ind.  ^op.— Rapides  Par 


Degree 

of 

shortage 

group 


1 


2 


PRIMARY  CARE:  Louisiana— Continued 

Population  Group  Ljstmg 


Degree 

Population  Group 

of 
shortage 

group 

Parish— Rapides 

Parts: 

Med.  Ind.  Pop. 

Med.  Ind.  Pop— Tangipahoa  Par „... 

.  4 

Parish— Tangipahoa 

Parts: 

Med.  Ind  Pop. 

Medicaid  Pop— Jefferson  Davis  Par 

•I 

Parish— Jefferson  Davis 

Parts: 

Medicaid  Pop. 

Medicaid  Pop  — »4orehoose  Par 

1 

Parish— Morehouse 

Parts: 

-Medicaid  Pop 

Pov.  Pop  — Central  Shreveport 

1 

Parish— Caddo 

Parts: 

C.T.  201-204 

C.T.  2018-213 

C.T.  218-220 

Pov.  Pop— €den  Par*/S.Baton  Rouge. , 

1 

Parish— East  Baton  Rouge 

Parts: 

C.T.  8-,10 

C.T.  12-18 

C.T.  21-22 

C.T.  24-25 

Pov.  Pop— Irish  Channel... 

1 

Parish— Orteans 

Parts: 

C.T.  77-78 

CT  81,01-81.02 

C.T.83 

CT.  87-89 

Pov.  Pop. — MIk  Drive  Area.... _... 

1 

Parish— Caddo 

Parts:' 

CT.  246 

Pov.  Pop— Ouachita  Par .... 

■4- 

Parish— OuachiU 

Parts: 

Pov.  Pop. 

PRIMARY  CARE:  Louisiana 

Facility  Usting 


Facility  Naine 


E.A.  Conway  Mem  Hosp .«, 

Parish— Ouachita 
Louisiana  State  l^niv  Med  Ctr 

Parish— Caddo 
New  Orleans  Charily  Hosp^ .... 

Parish— Orieans 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Maine 
County  Listing 


'  County  Name 


Androscoggin 

Service  Area:  Jay/Livermore  FaHs.. 
'Aroostook 

Service  Area:  Ashland _ _. 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  Maina-Continued 

County  Listing 


County  Name 


Service  Area: 
Service  Area: 
Service  Area 
Service  Area. 
Senrice  Area: 

Cumberiand 
Service  Area: 

•Franklin 
Service  Area: 

•Hancock 
Service  Area: 

•Kennebec 
Service  Area. 
Service  Area: 

•Lincoln 
Servfee  Area: 

•Oxford 
Service  Area: 
Service  Area: 

Penobscot 
Service  Area, 
Service  Area: 
Service  Area: 
Service  Area: 
Service  Area: 

•Piscataquis 
Service  Area; 
Servica  Area; 

•Sagadahoc 
Service  Area; 

•Somerset 
Service  Area: 
Service  Area; 
Service  Area: 

Waklo 
Senrice  Area; 

•Washington 
Service  Area: 
Service  Area: 
Service  Area: 
Service  Area: 
Service  Area: 


Danforth 

Eagle  Lake _.^ 

Island  Fa**  ...„„„ 

St  Francis 

Van  Burar\ _. 


Casco  Bay  Islands 

Jay/(Lrvermore  FaNs... 

Bucksport..™. — ..-. 

Jay/Livecmora^faBa... 
Richmond _ 

Richmond _. ™ 

BetbaJ..-.. 

Jay/Uvetmore  FaKs.. 


Cortntfi 

Qantorth-. 

Dexter 

Mowland,.. 
Island  faly. 

Binghfffl,... 
Mik) ™ 


Richmond. 

PinghafflM 

Dexter __ 

Jackman 

Buckspoit...- 

Danforth ..,,_ 
Eastpori  — 
Jor>esport — 
Mribridga ..»«» 
VanoalBoro... 


Degree 

ol 

stibrtage 

group 


2 

'4 

2 
■  2 

;2 

1 

,-« 

■:i 

•2 

t2 

3 

•2 

>1 

''2 


'1 

1 

4 

:* 
U 

•  1 


PRIMARY  CARE:  Maine 

Saryios  Area  Listing 


Service  Area  Name 


Ashland — 

County— Aroostook 
Parts: 

•Ashland  Timv        ., 

•Garfield  Pft  . 

•Masardis  Twn. 

•Nashville  Pit, 

•Oxbow  Pit 

•Portage  Lake  Twa 

Bethel .......... 

County— Oxford  . 
Parts; 

'Bethel  Twn. 

•Gilead  Twn. 

'Greemvood  Twn. 

•N.  Oxford  (Unorg.) 

•Newry  Twn. 

•Upton  Twn. 

•Woodstock  Twn. 
Bir>gham ., 


Degree 
of 

shertai^ 
youp 


1 
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PfllMARV  CAAE:  fliabw— Gonfinued 

Senic»AtetitMlng 


Degree 

Service  Area  Name 

of 

shortage 

group 

County— Piscataquis 

Parts: 

'KmgsUjry  PtL 

County— Somefsel 

Rvts: 

'Bingham  Twa 

•BnghtooPIL 

•Caratunk  Ptt 

•Mo9Con»T«n. 

•NE.  Somerset  Unorg.   (S. 

1/2) 

'Pteasacd  Ridge  Tmm. 

•Scion  Twn. 

-TTieFofkiPIt 

•West  Focka  PtL 

1 

Sucksport _ 

4 

County— Hancock 

Parts: 

•Buchsport  Twa 

•OrlandTwa 

*Ver»na  Twn. 

County— WaUo 

Paris: 

Frartkfort  Twa 

Prospect  Twa 

Caaco  fiay  Islnnds 

1 

County— Cumberland 

Parts: 

Qiff  island 

Cushing  Island 

Great  Chebeague  Island 

Great  Diamond  Island 

Lmie  Chebeague  Islarvl 

Little  Diamond  Island 

Long  Island 

Peak's  Island 

Corinth _ ^„_    _ 

1 

County— Penobscot 

Pwts: 

Bradford  Twn. 

Charleston  Twn. 

ConnthTwa 

Exeter  Twn. 

Hudson  Twn. 

Danforth 

2 

County— Aroostook 

Parts: 

•Bancroft  Twn. 

•Orient  Twn. 

•Weston  Twn. 

Couirty— Penobscot 

Pwts: 

Drew  Pit 

Kmgman  Uno»g. 

Prentiss  Pit. 

Whitney  (LMorg.) 

County— Washington 

Parts: 

'Dantorth 

Oexter „ 

2 

County— Penobscot 

Parts: 

CorinnaTwn. 

Dexter  Twn. 

Garland  Twn. 

County— Somerset 

Parts: 

•Comtoridge  Twn. 

Eagle  Lake.- 

1 

County— Aroostook 

Parts: 

1 

'Eagle  Lake  Twn. 

■ 

'Wallagrass  Ptt 

; 

•Winterville  Pit. 

Eastport 

1 

PRIMARY  CARE:  fRaine— Continued 

S&nacm  A/St  U$tng 


Service  Area  Nam* 


UMI 


County— Washington 
Parts: 
•Easlport  City 
•Pemtoroke  Twn. 
•Perfy  Twn. 
•Pleasant  Point 

Howland _ 

County— Penotaool 
Parts; 

Burlington  Twn. 
Edirtburg  Twn. 
EnfieW  Twn. 
Graad  Falls  Ptt. 
Howtand  Twn. 
Lagange  Twn. 
LoweN  Twn. 
Maxfield  Twn. 
Passadumkeag  Twn. 
SeboeisPtt. 

Island  Falls- „... 

County— Aroostook 
Parts: 

BeiwdKta  Twn. 
CryaUil  Twn. 
Dyier  Brook  Twn 
Hersey  Twn. 
Island  Falls  Twn. 
Mora  Ptt 

S.  Aroostook  ^l^iorg.) 
Shemian  Twn. 
County — Penobscot 
Parts: 

Mt  Chase  Twn. 
N.  Penobscot  (Unorg.) 
Pattan  Twn. 
StacyviMe  Twn. 

Jackman...._ . 

County — Somerset 
Parts: 
•Dennislown  PR. 
•Jackman  Twn. 
•MocBe  River  Twn. 

Jay/Livermore  Falls 

County — Androeooggin 
Parts: 

Uvimope  FjMs  Twa 
Lrvermore  Twn. 
County— Franklin 
Parts: 
Jay  Twn. 
County — Kennet>ec 
ftartK 

Fayette  Twn. 
County— Oxford 
Parts: 

Canton  Twn. 
HartlordTwn. 
Sumner  Twa 

Jonesport 

County— Washington 
Parts: 
•Addison  Twn. 
•Seals  Twn. 
•CentervMe  Twa 
•CdumtMa  Falls  Twa 
•Jonestxxo  Twn. 
•Joriesport  Twn. 

Mllbtidge _ 

County— Washington 
Parts: 

Beddington  Twa 
Ct>erryfield  Twn. 
CohJinbta  Twn. 
OebkxeTwit 
Hamngton  Twn. 
Milbridge  Twn. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Malne-ConfinuetS 


Degree 

Service  Area  Name 

of 
shortage 

Qfoup 

oiGinon  iwn. 

Mito - 

2 

County— Piscataquis 

Parts: 

•Atkinson  Twn. 

•Barnard  Pit. 

•Browrrvilte  Twn. 

•Lakeview  Ptt 

•Medford  Twn. 

•Mito  Twn. 

•S.E.  Piscataquis  (Unorg.) 

•SebecTwn. 

Rk;hmond „ _. 

2 

County— Kennebec 

. 

Parts: 

LitchfleM  Twa 

County — Lincoln 

Parts:                                                ; 

Dresden  Twn. 

County— Sagadahoc 

Parts: 

BonwJoinham  Twn. 

HkJhmondTwa 

St  Francis 

1 

County— Aroostook 

Parts: 

•Allagash  Twn. 

•St  Francis  Pit 

•St  John  Pit 

Van  Boren 

3 

County— Aroostook                             ' 

Parts: 

Grand  Isle  Twn. 

Hamlin  Twn. 

Van  Buren  Twn. 

Vanceboro.- 

1 

County— Washington 

Parts:                                                ' 

Codyville  Ptt. 

Grand  Uke  Stream  Ptt 

Indian  Twp. 

N.  Washington  (Unorg.) 

Talmadge  Twn.                             , 
Topsfield  Twn. 
Vancetxxo  Twn. 
Waite  Twn. 

PRIMARY  CARE:  Marytend 

County  Ustmg 


County  Name 


of 
.  shortage 

9   rcxjp 


Allegany 

Service  Awa:  Hancock  (Md/Pa/Wv) 

2 

Anne  Arundel 

Service  Awa:  OwensviHe . 

2 

Baltimoiie  City 

Service  Area:  North  Central  Daitimora.... 

1 

Service  Anea:  O'Donnell  Heights 

1 

Service  Area:  Orleans  Square _ 

2 

Service  Area:  West  Baltimore 

1 

Facility:  Mercy  Hosp 

1  ' 

•Caroline ,..._ . 

2 

Cecil 

Service  Anea:  Cecll/Kertt __' 

2 

Charles „ .' 

3 

•Dorcfiester 

Service   Area:    Northeast  OorchMter, 

(Hurtock) .' 

2 

II 
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PRtMARY  CARE:  Mirytantf-Cominued 


County  Nam* 


•Kent 

Sefvic*  A/MK  Ooit/Kent 

•Somefset „ 

Washington 

Servic«  Armc  Hancock  (Md/Pa/Wv) 
•Worcestef . 

Service  Area:  Snow  HilKPokomoka 


PmMARY  CARE:  Maryland 

Strvica  Are*  Listing 


seofice  Area  Name 


Cocil/Keot 

County— Caol 
Part* 

Oist  t  (oecittonl 
Coomy— Kern 
Parts: 

Disl  1  (mas»ey) 

Hancock  (Md/P«/W«t-~ 

County— Allegany 
Parts; 

Dial  1  (Orleans) 
County— Waahington 
Parts. 

Oist  %-%  (tiancocJc) 
Dist.  IS  (Indian  Spring) 

North  CenfraJ  Baltimofe 

County— Banmora  City 
Parts: 

CT.  805  (hancock) 
C.T.  901-909 

CT.  iao« 

Norttwast  Dorchester  (Hutlock) 
County— Oorchester 
Parts: 
'Oist  1-3  (Vienna) 
'Dial.  12  (Williamsburg) 
*Dist  15  (Hurlock) 

ODonnell  Heights 

County— BaMmor*  City 
Parts: 

CT.  aee«.oi-2eoe.o2 

Orleans  Square 
County— Baltimore  City 
Parts: 
CT.  103 
CT.  105 
CT.  201-202 
CT.  602-603 
CT.  702-704 
C.T.802 
CT.  803A1 
CT.e04 
CT.  80«-80B 

Owensville 

County— Anne  Arundel 
Parts: 

CT.  7012-7014 
CT.  7070 
CT.  7030 

Snow  HW/Pokomoke 

County— Worcester 
Parts: 
'DisL  1-2  (snow  Hill) 
'Dial  7-e  (siockon) 
West  Baltimore. 


.        J 


Oagras 

aiwrtage 

group 


PRIMARV  CARE:  Waryfnd-ConHinged 

Serviicv  Araa  (isftny 


Degree 

Service  Area  Name 

o» 
shortage 

group 

County— Battimor*  City 

Parts: 

CT.  1801-1W3 

CT.  1901-1903 

CT.  2001-2005 

PRIMARY  CARE:  Maryland 


Population  Group 


Pov.  Pop— Northwest  8altimore_™_._ 
Parta: 

CT.  1512-1513 
CT.  271*^271/ 
CT.  2718.01-27ia.0e 


Degree 

of 

shortage 

group 


PRtMARY  CARE:  Maryland 


Facility  Name 


M«fcy  Hoap _ 

County— Baltinwr*  6ty 
Mercy  Hospttat 


Degrea 

0t 


PRIMARY  CARE:  Mataachusetta 

County  Listing 


County  Name 


'Barnstable 

Service  Area  Provinoetown 

Bristol 

Service  Area:  Fall  River/Inner  City 

Service  Area:  S£.  New  Bedtord.- 
Essex 

Service  Area:  North  Lawranoa 

Service  Area:  Soutfi  Lynn 

Population     Group:     NorvEng.     Sp. 

Pop.— Peabody/Salem 

MIddtesex 

Population  Group:  Port/Hisp.  Pop.— E. 
Cambridge „ _ 

Population  Group:  Portuguese  Pop.— 
Sometville....- 

Population    Group:    Southeast    Aaian 

Pop— Lowell 

Norfolk 

Service  Area:  Hough's  Nock/Qannan- 
lown  (Ouincy) 

Facilily:  Nortolk-Walpole  Corr.  I 

Plymouth 

Population  Group:  Medicaid  Pop.— Hull  _ 
Suffolk  * 

Service  Area:  N.  Dorchester 

Service  Area:  Rort>ury ___. 

Sennce  Area:  S.  Oorohetlaf ..... 

Sendee  Arak  SouSi  Boston 


"~. 


group 


2 
1 
3 

4 


PRtMARY  CARE:  Maaaachuaatta— 

Ooo/HyUaiinff 


Population  Group:  Chinesa  ^.— 
Brighton/ Allston. .-. 

Population  Group:  Chinaaa  Pop.— 
South  End  Boston 

Population  Group:  Pov.  Pop.— Brigh- 
ton/Alston   ; 

Worcester 

Service  Area:  Great  Brook  Valley 

Service  Area:  So.  Blackstone  Valley 


1 

2 
1 

» 

3 


PRIMARY  CARE:  Maaaadwaetta 

Safvica  Ana  Listing 


Service  Area  Nam* 


FaH  «ivor /Inner  Oty _. 

County— Bnstol 
Parts: 

CT.  840$-»411 
»  CT.  6413-6414 

W  CT.  6420 

Great  Brook  Valley . 

County— WoreiHaf 
Parts: 

CT.  732001 
Hough's  Neck/Oennantown  (Ouinqf).. 
County— Norfolk 
Parta: 
CT.  4176 

N.  Dorchester ............y. 

County— Suffolk 
Parts: 

CT.  901 -aM 

North  Lawrence 

County— Essex 


CT.  2501-2516 
CT.  2524 
Provincetown . 
County— Barnstable 
Parts: 

Provincetown 
Roxbury.. 
County— Suffolk 
Parts: 

CT.  801 -«« 

S.  Dorchester 

County— Suffolk 
Parts: 

CT.  1001-1005 
CT.  1006.01-1006.02 
CT.  1007-1009 
CT.  1010.01-1010.02 
CT.  1011.01-1011.02 

S.E.  New  Bedford 

County— Bristol 
Parts: 

CT.  6507-6509 

CT.  6611-6514 

CT.  6517-6519 

CT.  6526-6527 

So.  Blackstone  Valley . 

County— Worcester 

Parts: 

Blackstone  Twn 
Douglas  Turn. 
Mendon  Twri 
Millville  Twn. 
Northbhdge  Twa 


Oagree 

of 


group 


49276 
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PRHNARY  CARE:  Massachusetti 

Continued 

Servtc*  Area  Listing 


Service  Area  Name 

Degree 

of 

shortage 

group 

Sutton  Twn. 
Uxtxidge  Twn. 
Soutti  Boston        

4 

County— Suffofc 
Parts: 

CT.  605-613 
Soutti  Lvrm                     

2 

County— Essex 
Parts: 

C.T.  2058 
C.T.  2060-2063 
C.T.  2065 
C.T.  2067-2072 

PfUMARY  CARE:  Massachusetts 

Population  Group  Listing 


Population  Group 


Chinese  Pop.— Brighton/Allston 

County— Suffolk 
Parts: 

C.T.  1-e 

Ctiinese  Pop.— Soutti  End  Boston....... 

County— Suffo* 
Parts: 

C.T.  701-712 

Medicaid  Pop  — HuM 

County — Ptymoutti 
Parts; 

C.T.  5001  01-5001.02 
NorvEng.  Sp.  Pop— Peabody/Satem . 
County— Essex 
Parts: 

C.T.  2043 
CT.  2045-2047 
C.T.  2104 
CT.  2107-2109 

Port/Hisp.  Pop.— E.  Camtjridge - 

County— Middlesex 
Parts; 

CT.  3521-3528 
C.T.  3531 

Portuguese  Pop— SomerviHe 

County — Middlesex 
Parts; 

SomervlNe 

Pov  Pop— Brighton/ Allslon 

County— Suffolk 
Parts; 
CT.  1 

CT.  2.01-2.02 
C.T.  3-5 
C.T.  6.01-6.02 
CT.  7.01-7.02 
C.T.  8 

Soutt>east  Asian  Pop.— Lowell.... _. 

County— Middlesex 
Parts; 

S.E.  Asian  Pop.— Lowell 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Massachusetts 

Facility  Listing 


Facility  Name 


Norfolk-Walpole  Corr.  I _ 

County— Norfolk 

Norfolk  Twn.— htorfolk  Corr.  I. 
Walpola  Twn.— Walpota  Corr.  t. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Michigan 

Ck)unt)f  Listing 


County  Name 


•Ateona _ „ ;-... 

•Alger ™ 

•Allegan 

Service  Area;  Allegan 

Service  Area:  South  HavenyBengor 

•Alpena - - - 

•Antrim 

Service  Area:  East  Jordan 

Service  Area;  IMarK:ek)na 

Arenac 

Service  Area:  Sterling/Standish 

Bay 

Service  Area:  Sterling/Standish 

•Cass 

Service  Area;  Oowagiac.- — 

Service  Area;  Three  Rivers ~ 

•Ctiarlevoix 

Service  Area:  East  Jordan 

•Oare 

Service  Area;  Harrison !,.....„.„.... 

Service  Area:  Marion „°...; 

•Oickirtson 

Service  Area;  Iron  River/Crystat  Falls.... 
Genesee 

Service  Area:  North  Flint/Beecher 

Service  Area:  Otter  Lake 

'Gladwin 

Service  Area  Sterling/Standish 

•Gogebic 

Service  Area:  Ewen 

Service  Area:  Ironwood/Hurley  (Mi/Wi). 

'Hillsdale 

•Iosco 

Service  Area:  Hale/Whittefnore/Pras- 

cott : 

Iron 

Service  Area:  Iron  River /Crystal  Falls...'. 
Jackson 

Facility;  State  Prs.— South  Michigan 

•Kalkaska 

Service  Area:  MarKekxta 

Kent 

Service  Area;  Norttiem  Kent ., 

Population  Group:  Pov.  Pop.-^<3rand. 

Rapids _ _ 

Kowoonsw ..*■.....•...,...• 

•Lake 

Service  Area:  Lake/Newaygo 

Lapeer 

Service  Area;  Marlette/Kingston........^.., 

Service  Area;  Otter  Lake 

•Mackinac 

•Marquette 

Fac^Nty:  Marquette  Branch  Prs 

'Menominee 

Service  Area:  Northern  Menominee 

•Missaukee 

Service  Area:  Houghton  Lake 

Service  Area:  Marion 


Degree 

of 

shortage 
group 


2 
2 

2 

4 
4 

•4 
2 

4 

4 

3 

4 


2 

3 
2 

2 

2 

3 
1 


PRIMARY  CARE:  Michigan— Continued 

County  Listing 


County  Name 


Monroe 

Service  Area:  Carlton _ 

Population    Group;    Medicaid    Pop- 
South  Monroe , 

'Montmorency 

Muskegon 

Service  Area;  Northern  Kent  - 

'Newaygo 

Service  Area;  Lake/Newaygo 

Service  Area:  White  Ckxjd 

'Ogemaw 

Service  Area;  Hale/Whlttemore/Pres-^ 
con 

Servwe  Area:  Rose  City/tajpton 

'Ontorwigon 

Servk^  Area;  Ewen 

'Osceola 

Service  Area;  Martbh 

Ottawa 

ServKe  Area;  Northern  Kent 

Population  Group;  MSFW— Ottawa  Co. . 
'Roscommon 

Service  Area;  Houghton  Lake 

Saginaw 

Service  Area;  East  Side  Saginaw 

'Sanilac 

Service  Area;  Marlette/Kingston 

'Shiawassee 

Service  Area:  Perry/Morrice 

•St  Joseph 

Service  Area;  Three  Rivers ».....- 

'Tuscola 

Service  Area:  Marlette/Kingston i..„.. 

Service  Area;  Otter  Lake....ii _ 

•Van  Buren 

Service  Area;  Oowagiac 

Service  Area;  South  Haven/Bangor 

Wayne 

Senrice  Area:  Airport/Conner  (N.E.  De- 
troit)  - 

Sendee  Area:  Chene  (&  Central  De- 
troH) 

Service  Area:  Eastside  Detroit 

Service  Area:  Mackenzie/Brooks 

Service  Area:  Nolan/State  Fair/Davi- 
Bon/Pershing 

Service  Area;  Tireman/Chadsey 


Degree 

of 

shortage 

group 


2 

3 

2 

1 

2 
2 

3 

1 

2 

3 

4. 

2 

3 

3 

4 


PRIMARY  CARE:  Michigan 

Serviice  Area  Listing 


Service  Area  Name 


Airport/Conner  (N.E.  Detroit).. 
County— Wayrie 
Parts: 

CT.  5037-5048 
CT.  5101 
CT.  5107-5109 

Allegan - 

County— Allegan 
Parts: 
•Allegan  Twp. 
•Allegan  City 
•Cf»eshire  Twp, 
•Clyde  Twp. 
•Hopkins  Twp. 
•Lee  Twp. 
•Martin  Twp. 
•Monterey  Twp. 


of 

shortage 
group 


1 


UMI 
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PRIMARY  CARE:  MichigarH- Continued 
Sen/ic»  Ana  Listing 


Service  Area  Nam* 


'Trowtxidge  Twp. 
'Valley  Twp. 
•Watson  Twp. 
TfByiano  iwp. 
•Wayland  Qty 


Cartton.. 
County— Monroe 
Part*: 

C.T.  303-306  (London  Tw|x) 

Chaoe  (S.  Central  Detroit) „ 

County— Wayne 
Piarta: 

C.T.  5110-5111 
CT.  5WI 
C.T.  5177-5179 
CT.  51S2-5188 

Oowagiac „. 

County— Cast 
Part* 
*  Oowagiac  City 
•Lagrange  Twp. 
•MarceMus  Twp. 
•NewtMTB  Twp. 
•Penn  Twp. 
•PoWwgen  Twp. 
Swver  Creek  Twp, 
•Volinia  Twp. 
"Wayne  Twp. 
County— Van  Buren 
Parts: 
•Decatur  Twp. 
'HamiMen  Twp. 
•Keeler  Twp. 
•Porter  Twp. 

East  Jordan 

County— Antrtm  - 
Parts: 
•Banks  TtMpk 
•Echo  Twpi 
•JordanTwp.  (N.  1/2| 
County— Charlevoix 
Parts: 
•East  Jordan  Qty 
•South  Arm  Twp. 
•VWsonTwp  (S.  1/2) 

East  Side  Saginaw  .„ 

County— SaglnMr 
Parts: 
CT.  1-11 
CT.  110 

Eastside  Detroit _ 

County— Wayne 
Paris: 

CT.  5121-5156 
Ewen _ 


County— Qoget>ic 
Pans: 

Marenlsto  T<wp. 

watwitMi  Twp. 
County— Ontonagon 
Parts: 

Bergland  Twp. 

Height  Twp. 

Interior  Twp, 

Matchwood  Ywp. 

MGMtnvo  1  wp. 

RocUandTwp. 

StannardTwp. 
Hale/Whittemoxe/Preeootl . 
County— Iosco 
Parts. 

Burteigh  Twp 

Grant  Twp. 

PlaintoMTwp 

Reno  Twp. 

Shermcn  Twp^ 


« 

DagtM 

Service  Area  Nam* 

ol 
shortage 

group 

Whittemora  City 

County— Ogemaw 

Parts: 

Logan  Twp. 

Richland  Twp. 

H^rrffO" 

3 

County— Clare 

Parte 

•Arthur  Twp. 

•C»ty  Of  Harrison 

•Franklin  Twp. 

•Freeman  Twp. 

•Frost  Twp. 

•Greenwood  Twp. 

•Hamilton  Twp. 

•Hatton  Twp. 

•Hayes  Twp. 

•Lincoln  Twp. 

•SommertieW  Twp. 

HougMon  Lake  _«__.,, 

3 

County— Missaukee 

Parts: 

ButterfwU  Tw^ 

EMarprtsaTwp. 

HaNsno  Twp. 

Courtly— noscemmon 

Parts: 

Denton  Twp. 

Lake  Twp. 

Markey  Twp. 

Roscommon  Twp. 

Iron  River/Crystal  Falls  _ 

4 

Cour^— Dickinson 

Parts: 

FetchTwp. 

SagolaTwp. 

County— Iron 

Ironwood/Hurley  (Mt/Wj) 

2 

County— Gogebic 

Parts: 

Bessemer  Qty 

Beesemer  Twp. 

Erwin  Twp, 

lro»>wood  Qty 

IronwoodTwp. 

Wakefiekl  City 

Wakefield  Twp. 

(.a>'e/^4«|«aygo _..«..^ 

1 

County— like 

Parts: 

Chase  Twp, 

Cherry  Valley  Twp. 

Dover  Twp. 

Eden  Twp. 

Elk  Twp, 

EllfwOfth  Twp. 

Lake  Twp. 

Newkirk  Twp. 

Peacock  Twp, 

Pinora  Twp. 

Pteesam  Plains  Twp, 

Saut>le  Twp. 

Sweetwater  Twp, 

wedberTwp, 

Yates  Twp. 

Parts. 

Beaver  Twp, 

HoineTwp, 

miyTwp. 

MerriUTwp, 

Monroe  Ti(»p. 

Troy  Twp, 

Mackenzie/ Brooks J 

1 

PRIMARY  CARE:  MtcMgan-Conlinued 
Saniot  Atm  umno 


OagrM 

Servtee  Area  Name 

shortage 

group 

County— Wayne 

Parts: 

CT,  5341-5344 

CT,  6347-5355 

CT.  5364-5367 

CT,  5370-5374 

CT,  5451-5454 

Mancetorta 

2 

Parts: 

•Chestonia  Twp. 

•CuatarTwp, 

*Haiana  Twp. 

•Jordan  Twp.  (&  1/2) 

•Kearney  Twp. 

•Mancelona  Twp. 

•Star  Twp. 

County— Kalkaska 

Parts: 

•Bkie  Lake  Twp. 

•Odd  Spnngs  Twp. 

•Raptd  River  Twp. 

Marlon __ 

1 

County— Qara 

Parts: 

•RaddingTwp, 

•WMnterfiekl  Twp. 

County— Missaukee 

Part*: 

*Clam  Union  Twp, 

•RWerside  Twp, 

County— Oaoeola 

Parts: 

•HartwickTwp. 

•HiBhIand  Twp. 

•Marion  Twp, 

•Middia  Branch  Twp. 

Marlette/Kin^ton 

2 

County— Lapeer 

Parts: 

BiVlington  Twp,  (N.  1/2) 

County— Sanilac 

Parts: 

•La  Morte  Twp. 

•Martette  Twp, 

County— Tuscola 

Parts: 

•Dayton  Twp, 

•Freemont  T»»p.  (E.  J/2) 

Kif>Q8ton  Twp. 

•Koylton  Twp. 

Nolan/State  Fair/Davison/PofShing.... 

3 

County— Wayne 

Parts: 

CT.  5064-5080 

CT,  5102-5106 

North  Fknt/BeecfMr ~ 

1 

County— Oenesee 

Parts: 

CT,  1-7 

CT.  19-26 

CT.  103,02 

CT,  103,04 

CT.  122.02 

NnrttMtm  Kent .,.. 

2 

County— Kent 

Parte: 

AlgomaTwp.(N.  1/2) 

Caiar  Springs  Qty 

' 

NalBonTwp. 

Solon  Twp, 

Sparta  Twp. 

Tyrone  Twp. 

County— Muskegon 

Parts: 

CasnoviaTwp. 
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PRIMARY  CARE:  Michigan— Continued 

Seiyice  Area  Listing 


Service  Area  Nanrw 


UMI 


County— Ottawa 
Parts; 

Chester  Twp. 

Norttierri  Merxjminee 

County — Menomiriee 
Parts: 

Cedaivitle  Tvvp. 
OaggattTwp. 
FaiSwmTwp. 
Ciourley  Twp. 
Harris- Twp. 
Hohnes  Twp. 
LakeTwp. 
M^ysf  Twp. 
NadeauTwp. 
Spalding  Twp. 
Stephenson  City 
S(epher>son  Twp. 

Otter  Lake 

County— Genesee 
Parts; 

Forest  Twp. 
County— Lapeer 
Parts: 

Deerlield  Twp. 
Marathon  Twp. 
Rich  Twp. 
Cdurtty^Tuscola 
Parts:" 

ArtelaTwp. 
Watertown  Twp. 
WMingtonTwp. 

Perry/Morrice _ 

County— Shiawassee 
Parts: 

Antrim  Twp. 
Bums  Twp. 
Perry  City 
Perry  Twp. 

Rose  City/Lupton 

County — Ogemaw 
Parts: 

Cumming  Twp. 
Goodar  Twp. 
Hill  Twp. 
RoeeCity 
Roee  Twp. 

South  Haven/Bangor 

County— Allegan 
Parts: 
•CascoTwp. 
'Ganges  Twp. 
County— Van  Buren 
Parts; 
'Arlington  Twp. 
'Ban^City 
'Bangor  Twp. 
'Columbia  Twp. 
'Covert  Twp. 
'Ger>eva  Twp. 
'Lawrence  Twp. 
'South  Haven  City 
'South  Haven  Twp. 

Slerling/StandBh 

County— Bay 
Parts; 

Gibson  Twp. 
County— Arenac 
County— Gladwin 
Parts: 

Bentley  Twp. 
Bourret  Twp. 
Grim  Twp. 
Three  Rivers 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Michigan-Continued 

Service  Area  Listing 


Degree 

Service  Area  Name 

of 

shortage 

group 

County— Cass 

Parts; 

'Porter  Twp. 

County— St  Joseph 

Parts: 

'Constance  Twp. 

'Fabius  Twp. 

'Florence  Twp. 

'Floweriield  Twp. 

'  Leonidas  Twp.          '•\'-:-^^^ 

-•'  -• 

•LockportTwp. 

.    'Mendon  Twp. 

•ftottawa  Twp. 

•Park  Twp. 

•Three  Rivers  City 

Tireman/Chadsey 

1 

County— Wayne 

Parts: 

C.T.  5221-5222 

e.T.  5251-5266 

6.T.  5335-5337 

C.T.  5345-5346 

White  Cloud .^.....' 

■4 

Parfr 

Big  Prairie  Twp 

Croton  Twp 

Everett  Twp 

Goo(>*eli  Twp 

Lirx»ln  Twp 

White  Ooud  City 

Wilcox  Twp 

PRIMARY  CARE:  Michigan 

Population  Group  Listing 


Population  Group 


Medicaid  Pop.— South  Monroe . 
County— Monroe 
Parts; 

Bedford  Twp. 
Erie  Twp. 
Ida  Twp. 
La  Salle  Twp. 
Summerfield  Twp. 
Whitelord  Twp. 

MSFW-Ottawa  Co 

County— Ottawa 
Parts; 
MSFW 

Pov.  Pop.— Grand  Rapids 

County— Kent 
Parts: 

Grand  Rapids  City 


Degree 

of 

shortage 

Qfoup 


PRIMARY  CARE:  Michigan 

Facility  Listing 


Facility  Name 


Marquette  Branch  Prs 

County— Marquette 
State  Prs —South  Michigan.. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Michigan— Continued 

'  Facility  HsUng 


Facility  Name 


County— Jackson 

State  Prs.— S.  Mwhigan 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  MinnMOta 

County  Ustirtg 


Cowr»ty  Name 


'Aitkin 

Service  Area;  Floodwood 

Service  Area:  Mllle  Lacs :«..., 

Service  Area:  Sandstone/Hinckley. 

'Blue  Earth 

Service  Area:  Wells ......._. 

'Cass ....r..:-.. 

Oay 

Service  Area:  Ada/Halstad/Twin 
Valley _ „; ;.u, 

Sen4ce  Area:  BamesviMe .:„. 

Service  Area:  Hawtey ■^„:. 

'Cook »_*«_.. 

'Cottonwood 

Servwe  Area;  Windom/Mountain  Lake  .v. 
'Crow  Wing 

Service  Area;  MiHe  Lacs 

'F»ibaalt 

Service  Area:  Wells _.. ; 

Grant 

ServKe  Area;  Ettx>w  Lake/Dalton.......i.... 

Hennepin 

Service  Area;  Near  North — (mirmeapo- 

Ns)....: 

Population  Group:  Am.  Irtd.  In  Mhirw- 

apolis „ 

'Jackson 

Service  Area;  Jackson/LakeffeM 

Servk:e  Area;  Windom/Mountain  Lake .. 
'Kanabec 

Service  Area;  Mille  Lacs 

Servkse  Area;  Sandstone/Hinckley 

'Kandiyohi 

Service  Area:  Belgrade/ Brooten 

Service  Area;  Paynesville 

'Kittson 

Service  Area;  Halk>ck 

'Lac  Qui  Parle 

Service  Area;  Canby  (Mn/Sd) 

Service  Area;  Dawson/Madison _.... 

/Lake 

Service  Area;  Ely/Babbitt 

Service  Area;  Silver  Bay 

'Lake  Of  The  Woods 

Service  Area;  Roseau/Wan-oad 

'Lincoln 

Service  Area;  Canby  (Mn/Sd) 

'Mahnomen „„.„ :.. 

'Marshall 

Service  Area;  Hallock 

Service  Area;  Wan'en .: , 

•Meeker 

Service  Area;  Paynesville 

'Mille  Lacs 

Sen/ice  Area;  Mille  Lacs 

'Morrison 

Service  Area;  Mille  Lacs „ 

'Murray _........ 

Norrrtan 

Servwe  Area:  Ada/Halstad/Twin 
VaHey.. __. 


of 

shortage 
group 


■4 
2 

3 

■4. 

3 
2 

2 

4 


4 
1 

3 

4 

4 

2 

2 

4 
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PRIMARY  CARE:  Minnesota- 
Continued 

I         Coufffy  tj$tififf 


•ott«f  T«a 

Service  ATM:  Elbow  tjriw/Oalton 

Servica  ArM:  Peitcan  VaHey :;.....«;.... 

•Pine 

Service  Ares:  Sandstone/Hincictey 

•Polk 

Service      ArM:      Ada/Halctad/Twin 
Valley , 

Service  Area:  Fosalon ^ „. 

Service  Area;  Warrer* 4. .,...„ 

•Pope 

Service  Area:  Belgrade/Brooten .... 

Ramsey 

Service  Area:  Summit-Oale 

•RedLaKe ., 

•Roseau 

Service  Area:  Roseau/ Warroad. 

St  Louis 

Service  Area:  Cook/OiT  ..„ 

Service  Area:  Ely/Babbitt  ......i „. 

Service  Area:  FkXXSvOOd „...„.....,... 

Steams 

Service  Area:  Belgrade /Brootan 

Service  Area:  PaynesvUle 

Service  Area  Sauk  Centre/Melrose 
•Todd 

Service  Area:  Sauk  Centre/Makoaa 
•Wabasha 

Service  Area;  Plairtview 

'Waseca 

Service  Area:  WeMS 

•Wilkin 

Service  Area:  BamesviHa 

•Winona 

Service  Area;  P1atnview..„ 
•Yellow  Medc^ 

Service  Araa:  Canby  (Mn/Sd) . 


4 
4 
4 


PRIMARY  CARE:  Minnesota 

S»rvic0  Ana  Ustng 


Service  Araa  Nam* 


Ada/Halstad/Twin  VaHey.. 
County— Ctey 
Parts: 

FettonOty 

Felton  Twp. 

HagenTwrp. 

UtafnCky 

men  Twp; 
County— Norman 
County— Po* 
Parts: 

Hubbard  Twp. 

NieteviHe  City 

Scandia  Twrp. 

Bamesville „ 

County— Ckiy 
Parts: 

Alliance  Twp.     . 

BarriesviHe  City 

BameeviHe  Twp 

ComstockCily 

Elkloo  Twp. 

Holy  Cross  Twp 

Humboldt  Twp. 

Parke  Twp. 

Skrae  Twp. 


Degree 

o« 

shortage 

group 


PRIMARY  CARE:  Minnesota— 

Continued 

S«rviC0  Arm  Listing 


Degraa 

Service  Area  Name 

(A 
shortage 

group 

TarttemTwp. 

County— waKm 

Parts: 

AtheitonTwp. 

OeerhomTwp. 

• 

Manston  Twp. 

Mitchell  Twp.             . 

Prairie  View  Twp. 

Rothsay  Qty 

' 

Tanberg  T¥»p. 

Wolvarton  Twp. 

Belgrade/ Brooten _.. _.., 

3 

County— Kandiyohi  . 

Parts; 

Burbank  Twp. 

Colfax  Twp. 

County— Pope 

Parts; 

Bangor  Twp. 

Chippewa  Twp. 

Gilchrtst  Twp.' 

Lake  Johanna  Twp. 

Sedan  City 

County— Steams 

Parts: 

Belgrade  City 

Brooten  City 

Crt>w  Lake  Twp. 

Crow  River  Twp.        , 

North  Fork  Twp. 

Canby  (Mn/Sd) 

4 

County— Uc  QU  Pvta      ' 

Pwla:    ■ 

FreelandTwp. 

Manfred  Twp. 

- 

County— Lincoln 

Parts: 

Atta  Vista  Twp. 

Harfsonville  Twp. 

Marble  Twp. 

County— Veltow  Medicine 

P^ts; 

Burton  Twp. 

CanbyCity 

FkxIdaTwp. 

FortierTwp. 

Hammer  Twp. 

Norman  Twp. 

Otwo  Twp. 

Oshkosh  Twp. 

Porte?  City    . 

St  Leo  City               ' 

Wergeland  Twp^ 

Cook/OfT ...;., 

4 

Coonty^St  Louis 

Parts: 

AlangoTwp. 

Ar>goraTwp. 

BealtyTwp. 

Cook  City 

• 

,FieW  Twp. 

Gheerv— Unorg. 

Lake  Vermitlian— Urxxg. 

Letdmg  Twp. 

Linden  Grove  Twp. 

Morcom  Twp. 

N.E.  St.  Louis— Unorg.  ( 

N.W.  St.  Louis-Unorg. 

Nett  Lake— Unorg. 

OrrCity 

Owerw  Twp. 

Portage  Twp. 

Sturgeon  Twp. 

WHtow  Valley  Twp. 

PRIMARY  CARE:  Minnesota- 
Continued. 

S«/vK»  Araa  IMing 


■  '•..-  ■,* 

Dagjaa 

Service  Area  Name 

ol 
shortage 

group 

Dawson/Madiaon ^       ._.: ^. 

S 

County-UcQutPirfe     j    -             1 

Parts: 

•     '      ■ 

Baxter  Twp. 

BeMngham-Oly- 

BoydCMy 

Carro  Gordo  Twp. 

DawsonOty 

GailieklTwp. 

Hamlin  Twp. 

HanthoTwp 

Lac  Qui  Parle  Twp. 

Lake  Shore  Twp. 

Louisborg  City 

MadlsonCity 

M««aonTwp. 

MflfMtts'City 

Maxwell  Twp. 

MehurlnTwp. 

NassauCity 

Pawy  Twp. 

Providanoa  Twp. 

mvaraida  Twp. 

Tan  MIta  Lake  Twp.  j 

WiAarTwp.              ' 

Etoow  Lake/Oalton  j,...:. 1. 

County— Grant                                      I 

4 

County— oner  Tal 

Pwta:                                          ! 

OaNonCMy               {          -       1 

TumulTwp.                 .          .  1 

By/Babbm . . 

4 

County-Laka 

Parts: 

Fan  Lake  Twp. 

W.  Lake  Unorg. 

County— St  Louis 

Parts: 

BabbittClty 

BasaettTwp.              . 

Birch  Lake  Unorg. 

Breltung  Twp. 

ElyCity 

Embarrass  Twp. 

Kuglar  Twp. 

MoraaTwp. 

N.E.  SL  Louis  Unorg.- 

Pike  Twp. 

Sandy  Twp.. 

TowarClty 

VamMon  Lake  Twp.  .                ' 

Waaaa  Twp. 

wmton  City 

Floodwood ..A*......>.»>»...«.^ 

1 

County— AMdn                  ! 

Parts; 

Ban  Bkjff  Twp. 

Balsam  Twp. 

Cornish  Twp. 

Turner  Twp. 

Unorg.— N  E  Aitkin 

County— St  Louis 

Parts; 

Arrowhead  Twp. 

C«lar  Valley  Twp. 

' 

Cotton  Twp. 

Fma  Lakaa  Twp. 

FIOOQVOQO  City 

riobtfivood  Twp, 

HaManTwp. 

KelaeyTwp. 

Meadowlinds  City 

49280 


Federal  Register  /  Vol.  56.  No.  188  /  Friday.  September  27.  1991  /  Notice 


PRIMARY  CARE:  IHnnewif 

Continued 

S«mc«  Amb  Lmtmg 


Service  Area  Name 


Meadowlands  Twp. 

Ne«Ti«p. 

NorMand  Twp. 

Payne  Twp. 

Praifie  Lake  Twp. 

TwMOla  Twp. 

Unorg.— <pot  Shot  Lake) 

Van  Buren  Twp. 

Fosstoo _ 

County— l>olk 
Parts: 

Badger  Twp. 

Brandsvold  Twp. 

Cheater  Twp. 

CohantM  Twp. 

Eden  Twp. 

ErskifteCity 

FosstonCfty 

GaKten  Twp. 

Gutty  City 

Gully  Twp. 

HM  River  Twp. 

Johrtson  Twp. 

King  Twp. 

Knule  Twp. 

Lengby  City 

Lessor  Twp. 

Mcintosh  City 

Queen  Twp. 

Rosebud  Twp. 

SiettenTyp. 

Trail  City 

Winger  City 

Winger  Twp. 

WoodsideTwp. 

HaMock _ 

County— Kittson 
Parts: 

CanrwnTwp. 

CaritwuTwp. 

Ctow  Twp. 

Davit  Twp. 

Donaldson  City 

Granville  Twp. 

Hallock  Twp. 
-  Hallock  City 

Hampden  Twp. 

Hazetton  Twp. 

HWTwp. 

Humtooldt  City 

Kerviedy  City 

Lake  eronson  City 

Lancaster  City 

McKinley  Twp. 

North  Red  River  Twp. 

Percy  Twp. 

Poppleton  Twp. 

Richardville  Twp. 

Skane  Twp. 

South  Red  River  Twp. 

St  Joseph  Twp. 

St.  Vincent  Twp. 

St  Vincent  City 

Svea  Twp. 

Tegner  Twp. 

Teten  T»»p. 

Thonpson  Twp. 

Unorg.  Terr. 
County— Marshall 
Parts: 

Dor>ne<ly  Twp. 

Eagle  Point  Twp. 
Hawley _ : 


Degree 

of 

shortage 

group 


PRIMARV  CARE:  Mliin«Mila— 

Continued 


Service  Area  Name 


County— Clay 
Parts: 

Cromwell  Twp. 

Eglan  Twp. 

Hawtey  City 

Hawley  Twp. 

Higtilarxj  Grove  Twp. 

Riverton  Twp. 

Spring  Prairie  Twp. 

Jackson/ Liltefiekl 

County— Jackson 
P*rts: 

Alpha  aty 

Belfworrt  Twp. 

Des  Moines  Twp. 

Enterprise  Twp. 

Heron  Lake  Twp. 

Hunter  Twp. 

Jadeon  Oty 

LakefieWCity 

Middletown  Twp. 

Mtnneota  Twp. 

OkafeenaCity 

Petersburg  Twp. 

RoslTwp. 

West  Heron  Lake  Twp. 

Wisoor^n  Twp. 
Mille  Lacs.. 
County— Aitkin 
Parts: 

Hazetton  Twp. 

Idun  Twp. 

Jewott  Twp. 

Lakeside  Twp. 

Malmo  Twp. 

McGrathCity 

Se»^  Twp. 

Wealthwood  Twp. 

Williams  Twp. 
Cour>ty— Crow  Wing 
Parts: 

Garrison  City 

Garnson  Twp. 

Roosevelt  Twp. 
County — Kanat)ec 
Pans: 

Ford  Twp. 

Hay  Brook  Twp. 

HMman  Twp. 
County— Mille  Lacs 
Parts: 

Bradbury  Twp. 

Daily  Twp. 

East  Skle  Twp. 

Isle  City 

Isle  Harbor  Twp. 

KathieTwp. 

Lewis  Twp. 

Mudgett  Twp. 

Onamia  City 

Onamia  Twp. 

South  Hartior  Twp. 

Wahkon  Oty 
County — Morrison 
Parts: 

Hillman  City 

Leigh  Twp. 

Mour<  Morris  Twp. 

Richardson  Twp. 
Near  North— <minneapolis) . 
County — Hennepin 
Parts: 

C.T.  16 

C.T.aO-23 


Degree 

o( 
shortage 


PRMIARY  CARE:  KKnncaoli 
Continued 

ServK0  A*M  Lining 


Service  Area  Nam# 


C.T.  27-29 

C.T.  32-35 

C.T.  4t-42 

Paynesville_ 

County— KandiyoM 
Parts: 

Irving  Twp 

Regal  Oty 

RoseviHe  Twp. 
County— Meeker 
Parts: 

Eden  Valley  Oty 

Forest  Prairie  Twp. 

Mananrtah  Twp. 

Umort  GrouM  Twp. 

Watkins  Oty 
County— Steams 
Parts; 

Eden  Lake  Twp. 

Farming  Twp. 

Lake  Henry  City 

Lake  Henry  Twp. 

Luxemburg  Twp. 

Munson  Twp. 

PayrtesviHe  City 

Paynesviile  Twp. 

Richmond  Oty 

Rosooe  City 

St  Martin  Oty 

St  Martin  Twp. 

ZionTwp. 

I^licao  Valley _ 

County— Otter  Talt 
Parts: 

Candor  Twp. 

Dora  Twp. 

Dunn  Twp. 

ErhardCily 

Erhards  Grove  Twp. 

Lida  Twp. 

Maplewood  Twp. 

Nonwegian  <*P0v«  T«^ 

PelicartTwp. 

f>elican  Rapids  City 

Scambler  Twp. 

Se»  Lake  Twp. 

Tron^heim  Twp. 

Vergas  City 

f>lainvi«w 

County— Wabasha 
Parts: 

Elgin  City 

Elgin  Twp. 

Highland  Twp. 

Millvile  Twp. 

Oakwood  Twp. 

Plairwiew  City 

Plaifwiew  Twp. 

Watopa  Twp. 
County— Winona 
Parts: 

White*»ater  Twp. 
Roseau/Warroad 


Degree 

of 

shortage 

group 


County— Lake  Of  The  Woods 
Parts: 

Beltrami  Forest  Unorg.W. 

N.W  Angle  Unorg. 

Rainy  River  Unorg.  W.  t/4 
County— Roseau 
Parts: 

Badger  City 

Barnalt  Twp. 

Beaver  Twp. 

Cedaitsend  Twp. 


UMI 
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PRIMARY  CARE:  Minnesot 

a— 

J>RIMARY  CARE:  MinnMOt«- 

Continued 

Continued 

Service  Area  listing 

Service  Arte  Listing 

1 

Degree 

Degree 

« ijvioe  Area  Nam* 

• 

of 
Shortage 

Servica  Area  Name 

ot 
ahortaga 

group 

group 

DetterTuvp. 

Grove  Twp. 

EnatrofnTwp. 

. 

Lake  George  Twp. 

Falun  Twp. 

Meire  Grove  City 

GoWen  VaHey  Twp.               -     .. 

Melrose  City 

Gfimstad  Twrp. 

MekoeeTwp. 

HuasTwp 

Mrilwood  Twp 

Jadte  Twp. 

New  Mun«h  City 

Lake  Twp. 

'    .."  ■' 

-            Oak  Twp. 

Laona  Twp. 

.     ;■ 

Raymond  Twp. 

Making  Twp.                     ... 

Sauk  Centre  City 

Mickinock  Twp. 

,    . 

Sauk  Centre  Twp 

Moose  Twp. 

. .»  .      ..    ■  . 

Spring  MiHCrty 

Mocanville  Twp. ' 

Spring  Hili  Twp. 

N.  Roseau  Unoffl. 

St  Rosa  City 

N.W.  Roseau  Unofg.      .     .  . 

County— Todd 

Nereson  Twp. 

Parts: 

PalitivWe  Twp.    \   ' 

Birchdaki  Twp. 

Petite  Twp. 

.    .        GortJon  Jwp, 

Poptaf  Gfove  Twp. 

Grey  Eagle  Twp. 

«•*»)•  Twp, 

Grey  Eagle  City 

Rooseveft  City 

Kandota  Twp 

Roseau  City 

■* 

Little  Sauk  Twp. 

Ross  Twp. 

West  Unk)n  Twp. 

S.E.Roseau  Urwg. 

West  union  City 

Skagen  Twp. 

Silver  Bay. , 

2 

SderTwp. 

County—Uk* 

Sprv)c«Twp.                    ■■■    ^ 

,-■■-'■ 

Parts:         ; 

■ 

StaHordTwp.                     ■•  T 

Beaver  Bay  City 

Stoftaa  Twp.       3        '■'.• ' 

Beaver  Bay  Twp,  (PL) 

WaiToadCity     ■       - '  • 

Crystal  Bay  Twp. 

Sandsione/Hinckley . , ....     ... „., 

-  8 

East  Lake  Unorg.  Terr. 

County— Aitkin                                ■'.    - 

1    •'   '  ■ 

Silver  Bay  City 

Parts:  -  . 

Summit-Dale....: _ „...„ 

1 

WaflifwrTwp. 

-■•  :  ■ 

County— Ranriaey 

County— Kanabec 

-  ,*  .            .    ' 

Parts: 

Parts;                                         ■    •; 

■      ■■  -.  ■ 

C.T.  326-327 

KromhetTwp.    . 

1  .  • 

C.T.  335-^40 

PonirvyTwp. 

C.T.  354^55 

County— pine                                       - 

Warren « .„ 

4 

Parts: 

County— Marshall 

AftoneTwp.                 -J 

... 

Parts: 

Ama  Twp. 

, 

Akna  T^. 

AskovCity 

AivaradtfOty 

Bany  Twp. 

t 

ArgyleCity 

Brofnen  Twp. 

.     ■'  -        . 

Big  Woods  Twp. 

Bruno  Twp. 

BkxHTierTwp. 

BninoCity 

'     •     •  .   '?i    - 

BoxvHIe  Twp. 

CtoverTwp. 

Conwtook  TWp. 

Oanioitri  Twp. 

Foklahl  Twp- 

Dell  Grove  Twp. ; 

,    ■■  ""      ■ 

McCraaTwp 

Finlayson  Twji.  ; 

I    tf   ■ , . 

Middle  River  Twp. 

Finlaysen  Oty    ' 

Oak  ParK  Twp. 

Flenning  Twp. 

OstoCity 

HfncWeyCity 

Partser  Twp. 

Hinckley  Twp. 

Sinnon  Twp. 

Kettle  River  Twp, 

Stephen  Jwp, 

New  Dofsey  Twp. 

Tamarac  Twp. 

Norman  Twp.                              r 

Vega  Twp. 

Ogema  Twp. 

WangerTwp. 

Park  Twp. 

Warren  City 

Partridge  Twp. 

Warrenton  Twp. 

.     Pine  Uke  Twp.                       ^  -  " 

1 

County— Polk ' 

Sandstone  City  . 

Parts: 

San8tor>e  Twp, 

,      ■• 

Angus  Twp. 

WiHow  River  City 

BristlelTwp. 

•   . 

WilmaCity 

Farley  Twp. 

Sauk  Centre/Melrosa ^.... 

'  4 

Wens , :. .... 

2 

County— Steama 

V.     ' 

County— Blue  Earth 

Parts:                                . 

Parts: 

Asl>teyTwp.        ; 

Danville  Twp. 

EIrosaCity 

County— Faribault 

FreeportOty 

Parts: 

Getty  Twp. 

BricelynCity 

Gra^mmkl City  ■  ... 

Brush  Creek  Twp. 

PRIMARY  CARE:  Mlnnetote- 
Continued 

Sarvib*  .4/iat  tislirv 


Degree 

Service  Area  Name 

o« 

ahortage 

group 

Clark  Twp. 

- 

Dunbar  Twp. 

EastonCity 

) 

Foster  Twp. 

KeisterTwp. 

KiestarCtty 

■     -■     , 

LuraTwp. 

■      1- 

Minnesota  Lake  City 

MinnesoU  Lake  Twp. 

SeetyTwp. 

Walnul  Lake  Twp. 

WansrsCtty 

WeNsCily 

County— Waseca 

Parts: 

Vivian  Twp. 

WakJortCily 

Windom /Mountain  Lak* : 

3 

County— Cononwood 

Parts: 

' 

AmboyTwp. 

AmoTwp. 

Bingham  Lake  Oty 

Carson  Twp. 

Data  Twp. 

DeltonTwp. 

Great  Bend  Twp. 

' 

JetfersCily 

LakeskleTwp. 

Mountain  Lake  City 

Mountain  Lake  T«p.' 

' 

SekTiaTwp.     ■ 

Springfietd  Twp.  •-    t;^M-4J. 

.  ! 

windofn  City 

County— viacksoB 

Parts: 

'  .■ 

Christiana  Twp. 

-J 

DetafiekfTwp. 

Kimball  Twp. 

WiWerCity      '                       '■ 

"     ■       *         * 

PRIMARY  CARE:  Minnesota 

Popvleliixt  G/dup  Uttng 


Populalton  Group 

Degree 

of 

Shortage 

g^ 

Am.  Ind.  In  Mirwieapolis . :. 

County— Hennepin 
Parts: 

Arrt.  Ind.  Ppp,— Minn  . 

• 

4 

PRIMARY  CARE:  Mississippi 
County  UsUng 

County  Name 

Daigree 

of 

shdrtage 

group 

•Alcom 
PopulatkXT  Group:  f>ov.  Pop.— Alcorn 
Co 

'd 

Amite 

1 
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PRIMARY  CARE:  Mletittippi- 

Continued 

Countj^  Listing 


Degree 

County  Nam* 

of 
shortage 

group 

'Bolivar 

Service  Area:  Rosedale _ 

1 

Population   Group:   Med.   Ind.  Pop.— 

Bolivar/ Sunflower 

2 

•Calhoun 

3 

•Carroll 

1 

•Choctaw.. 

1 

•Claihorn*!                          

1 

TJarkft                                         

3 

•Clay 

4 

•Coahoma 

PopulatKJO  Group:   Med.   Ind.  Pop.— 

Coahoma  Co 

4 

•Copiah ... 

4 

•Covington 

4 

•Franklin... „ 

2 

•George 

3 

•Rrn— 

4 

Hancock 

1 

Hamsoo 

Population   Group:    Med.   Ind.   Pop.— 

Hamsoo  Co 

i 

Hinds 

Sennce  Area:  Jackson  lnner<3ty 

1 

Service  Area  South  West  Rural  Hincii... 

1 

•Holmes 

4 

•Humphrey* „ 

1 

Issaquena 

Service  Area:  Issaquena/Sharkey 

2 

•Itawamba.- 

2 

Jackson 

Sennce  Area:  Wade-Hurley 

1 

•Jasper „ 

2 

•Jefferson.. 

4 

•Jefferson  Davis _ 

3 

•Jones 

Population   Group:    Pov   Pop— Jones 

Co _. 

2 

•Kemper 

1 

Lamar 

Service  Area:  Lumberton/Purvis 

4 

•Lauderdale 

Population  Group:  Pov  Pop— Lauder- 

(talfl  Co 

4 

•Lawrence -..„     

4 

•Leake 

4 

Madison.. 

3 

•Marion- „ 

3 

•Marshall....- 

1 

•Monroe 

Populrton  Group:   Med.   Ind.   Pop.— 

Monroe  Co 

2 

•  Montgomery _ _ 

2 

•Neshoba 

4 

•Noxubee 

4 

•Panda 

Population  Group:  Med.  Ind.- Paix)la 

Co _ 

1 

'Perry 

3 

•Quitman _,...;    .. 

4 

Rankin 

Sennce  Area:  Pelahalchie.Puckett 

1 

■Scott 

4 

Shaliey 

Service  Area:  Issaquena/ Sharkey 

2 

•Sm«» 

2 

'Stone _ 

1 

'Sunflower 

Population   Group:    Med.    Ind.    Pop  — 

Bolivar/Si»i«tower „ 

2 

Facility  Mississippi  State  Pea 

2 

'Tallahatchie „ 

1 

'Tlopah. 

4 

•Tumca ._   

1 

PRIMARY  CARE:  Mfssissippi- 

Corrttnued 

Counfy  LfStinff 


County  t^ame 

Degree 

of 

shortage 

group 

•Walthall... 

4 

•Warren 
Population  Group:  Pov.  Pop.- 
Co 

-Warren 

3 

•Washington 

Service  Area:  Hollandale _ 

•Webster.. 



1 
2 

Wilkirfson 
ServKe  Area  Centreville.... 

2 

•Yatobusha 

•Yazoo 



2 

3 

PRIMARY  CARE:  Mississippi 

Service  Area  Lietmg 


Service  Area  Name 


Degree 

of 

ittortage 

roup 


Centreville _ 

County — Amile 
County— Wilkinson 

Hollandale 

County — Washington 
Parts: 

C.T.  19-20 
C.T.  22 

Issaquena/Sharkey 

County— Issaquena 
County— Sharkey 

Jackson  lnner<;ity 

County— Hinds 
Parts; 

C.T.  5-12 
C.T.  17-29 
C.T.  31-32 
C.T.  102.01 
C.T.  102.03 
C.T.  103.01 
C.T.  108.01 
C.T.  109.02 

Lumberton/Purvis 

County — Lamar 
Parts: 

C.T.  204-206 

Pelahatchie.Puckett 

County — Rankin 
Parts: 
C.T.  201 
C.T.  209 

Rosedale 

County— Bolivar 
Parts: 
•Rosedale  Town 
South  West  Rural  Hinds.. 
County— Hinds 
Parts: 

C.T.  105-107 
C.T.  112-113 

Wade-Hurley 

County— Jackson 
Parts: 

C.T.  401-402 


PRIMARY  CARE:  Mississippi 

PopuJation  Group  Listing 


Degree 

Population  Group 

of 
shortage 

group 

Med.  Ind.— Panola  Co _. 

1 

County— Panola 

Parts: 

Med.  Ind.  Pop. 

Med.  Ind.  Pop  — Bolivar/Sunftowef 

2 

County— Bolivar 

Parts: 

Med.  Ind.  Pop. 

County— Sunflower 

Parts: 

Med.  Ind.  Pop. 

Med.  Ind.  Pop— Coahoma  Co 

4 

County— Coahoma 

Parts: 

Med.  Ind.  Pop. 

Med.  Ind.  Pop —Harrison  Co. 

1 

County — Harrison 

Parts: 

Med.  Ind.  Pop. 

Med.  Ind.  Pop —Monroe  Ca_ 

2 

County— Monroe 

Parts: 

Med.  Ind.  Pop. 

Pov  Pop.— Jor>es  Co 

2 

County— Jones 

Parts: 

Pov  Pop. 

Pov  Pop. — Lauderdale  Co . 

4 

County— Lauderdale 

Parts: 

Pov.  Pop. 

Pov  Pop  — AInnm  Co                                , 

2 

County— Alcorn 

Parts: 

Pov.  Pop. 

Pov.  Pop —Warren  Co _ 

3 

County — Warren 

Parts: 

Pov.  Pop. 

PRIMARY  CARE:  Mississippi 

Facility  Listing 


Facility  Name 


Mississippi  State  Pen. 
County— Sunflower 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Missotiri 

County  Listing 


UMI 


County  Name 

Degree 

of 

shortage 

group 

•Andrew 

Service  Area:  Savannah _  . 

'Barton 

2 

4 

•RnlNngor 

1 

•Caldwell 

•Callaway 

Senrice  Area:  Fulton „. 

Facility:  Renz  Corr.  C 

•Carter _ _„. 

*Clark. 
•Cole 

Facility:  Algoa  Corr.  C 

3 

4 
2 
1 
3 

2 

PRIMARY 


CARE:  MiMOuri— Continued 

County  Listing 


yyuntf  Name 


Facilily  Central  Missoon  Coit.  C 

Facility  Missouri  State  Pen „ 

•Cooper 

Service  Area:  Bunceton „ 

'Crawford „ „ 

•Dade _..... 

•Dallas _ 

•Daviess „ „...„ 

•De  Kalb 

•Dent ;. „ "..„ „ 

•Douglas  .._.(.*.„ 

Franklin 

Facility:  Missouri  Eastern  Corr.  C 

•Hickory , _„ _. 

•Holt 

•Howard 

Jackson 

Population  Group:  Pov.  Pop.— North 
Kansas  Ctty._ 

Population  Group:  Pov.  Pop.— Central 

K.C .„ _ 

Jefferson 

Service  Area:  HillstXJro _ _. 

•Johnson „ 

•Knox 

•Laclede _ 

•Lewis _ 

•Maries 

•McDonald _ 

•Mercer _ 

•Miller „ 

•MIssissippt 

Service  Area:  East  Prairie 

'Montgomery 

•New  Madrid 

Service  Area:  New  Madrid 

•Nodaway __„ . 

•Oregon „ „. 

'Osage _ „ 

'Ozark 

'Pemiseot „„ 

'Perry ...._ 

'Pulaski _ 

'Randolph 

Facility:  Missouri  Training  C./Men 

'Reynolds „ 

'Shannon „.. 

St  Louis 

Population  Group:  Pov.  Pop.— West  SL 
Louis 

Pdpulatton  Group:  Pov.  Pop,— Kinlocfc/ 

Berkeley 

St  Louis  Oty 

Population  Group:  Pov.  Pop —West  St 

Louis _ 

'Stone 

'Texas „.... 

•Washington „ 

•Wayne. 
•Wet>8ter 
•Worth 
•Wright 


Degree 

of 
shortage 


PRIMARY  CARE:  Missouri 

Service  Area  Uslmg 


Degree 

Service  Area  Name 

of 
shortage 

group 

Bunceton „ 

2 

County— Cooper 

Parts: 

•Clark  Fork  Twp. 

'Clear  Creek  Twp. 

'Kelley  Twp. 

'Letjanon  Twp. 

'N  Moniteau  Twp. 

'Olferville  Twp. 

'Palestine  Twp. 

'Pilot  Grove  Twp. 

'Praire  Home  Twp. 

'South  Moniteau  Twp. 

East  Prairie „ 

3 

County— Mississippi 

Parts: 

•James  Bayou  Twp. 

•Mississippi  Twp. 

'St.  James  T»»p  — E.  Prairie 

•Wo«  Island  Twp. 

Fulton _„ 

4 

County— Callaway 

Parts: 

'Au>u3sse  Twp. 

'Boortwn  Twp. 

•Caldwell  Twp. 

•Calwood  Twp. 

•Cedar  Twp. 

•Cleveland  Twp. 

'Cote  Sans  Dessein  Twp. 

'E.  Fulton  Twp. 

•Guthrie  Twp. 

•Jackson  Twp. 

•UbertyTwp. 

'Mc  Credie  Twp. 

'Nine  Mile  Prairie  Twp. 

'Round  Prairie  Twp. 

'Shamrock  Twp. 

'St.  Aut)erl  Twp. 

'W.  Fulton  Twp. 

Htllsboro : 

2 

County-Oefferson 

Parts: 

Big  River  Twp. 

Central  Twp. 

Plattin  Twp.   ■ 

Valle  Twp. 

New  Madrid 

2 

County— New  Madrid 

Parts: 

Anderson  Twp. 

ComoTwp. 

Hough  Twp. 

La  Font  Twp. 

Le  Sieor  Twp. 

Lewis  Twp. 

New  Madrid  Twp. 

Portage  Twp. 

SL  John  Twp. 

Savannah _ 

2 

County— Andrew 

Parts: 

•Beaton  Twp. 

'Clay  Twp. 

'Empire  Twp 

'Jackson  Twp. 

'Monroe  Twp. 

'Nodaway  Tuvp.  (Savannah) 

•Ratte  Twp. 

•Rochester  Twp. 

PRIMARY  CARE:  Missouri 

PofMjtaHon  Gra4>  Ustmg 


Degree 

Population  Group 

of 

shortage 

(roup 

Pow.  Pop.— Central  K.C „.   

2 

County— Jackson 

Partr 

C.T.  49-55 

» 

C.T.  56.01-56.02 

C.T.  57 

C.T.  66.01-58.02 

C.T.  60-67 

C.T.  75-77 

C.T.  7^01-78.02 

CT.  79-60 

C.T.  87-89 

C.T.  96 

Pov.  Pop.— Grace  HHI/Cochran . 

3 

Parts: 

C.T.  1085 

CT.  1096-1097 

CT.  1202-1203 

C.T.  1213-1214 

C.T.  1222 

C.T.  1255-1257 

C.T  1266-1267 

Pov.  Pop. — Kinlock/Berkeley 

t 

County— St  Louis 

Parts: 

C.T.  2127-2129 

Pov.  Pop. — N.  St.  Louis «.. 

2 

Parts: 

C.T.  1061-1067 

C.T.  1071-1075 

C.T.  2139-2140 

Pov.  Pop.— Nortti  Kansas  City  _ 

3 

County— Jackson 

Parta: 

C.T.  2-4 

C.T.  5.01 

C.T.  6-27 

C.T.  28.01-28.02 

C.T.  29-34 

C.T.  35.01-35.02 

C.T.  36.01-36.02 

C.T.  37-45 

C.T.  59.01 

Pov.  Pop.— Southeast  St  LoUa 

1 

Parts: 

C.T.  1018 

C.T.  1156-1157 

-    C.T.  1164-1165 

C.T.  1172-1174 

C.T.  1181 

C.T.  1185 

C.T.  1221 

C.T.  1224 

C.T.  1231-1234 

C.T.  1241-1243 

C.T.  1246 

Pov.  Pop.— West  St  Louis 

1 

County— St  Louis 

Parts: 

C.T.  2159-2164 

County— St  Louis  City 

Parts: 

C.T.  1051-1055 

C.T.  1121 

Pov.  Pop— Yeatman/Union-Sarah 

2 

Parts: 

C.T.  1101-1105 

C.T.  1111-1115 

C.T.  1122-1124 

CT.  1184 

CT.  1186 

CT.  1191-1193 

CT.  1201 

CT.  1211-1212 
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PRIMARY  CARE:  Missouri 

Facility  Listing    ■ 


Facility  Name 

Degree 

of 

shortage 

group 

Algoa  Corr.  C „ „ 

County— Cote 
Central  Missouri  Corr.  C 

2 
2 

County— Cole 
Missouri  Eastern  Corr.  C 

2 

County — Franklin 
Missoun  State  Pen ;. 

2 

County— Cole 
Missouri  Training  C./Men 

2 

County— Randolph 
Renz  Corr.  C 

2 

County— Callaway 

PRIMARY  CARE:  Montana 

County  Listing 


County  Name 

Degree 

of 

shortage 

group 

•Big  Horn „ „ 

•Blaine 

•Cartxjn ; 

•Carter 

2 
1 
4 
1 

•Chouteau 

2 

•Custer 
Sen/ice  Area;  Baker  (Mt/Nd) 

4 

•Daniels 

3 

•FaHoo 
Service  Area:  Baker  (Mt/Nd) 

4 

•Gallatin 

Service  Area:  Ennis/W.  Yeltowstone 

Service  Area:  Three  Forks/Manhattan.... 
•Garfield 

2 

4 
1 

•Glacier 

1 

Golden  Valley 

Service  Area-  Harlowton „ 

•Hill 

Service  Area  Chester „ 

•Jefferson 

Service  Area  Boulder 

1 
1 
t 

•Judith  Basm 

t 

•Lewis  And  Oark 
Service  Area:  Choteau 

3 

Service  Area  Lincoln 

2 

•Liberty 

Service  Area:  Chester „ 

•Madison 

Service  Area:  Ennis/W.  Yellowstone 

Service  Area  Sheridan/Twin  Bndges 

•Meagher 

1 

2 
2 

•Musselshell 

3 

•Park 
Service  Area  Gardiner/Mammoth  Hot 
Springs 

1 

•Petroleum „ 

♦Phillips _. 

1 
1 

•Powder  River 

2 

•Powell 

Service  Area:  Deer  Lodge „ 

Service  Area  Lincoln. 

4 
2 

•Roosevelt 
Service  Area  Poplar /WoH  Point 

1 

•Rosebud 
Service  Area  Forsyth/ Cotetrip 

4 

•Sweet  Grass „... 

•Teton 
Service  Area  Choteau 

1 
3 

•Toole 

Service  Area  Chester 

Service  Area:  Shelby 

1 
2 

PRIMARY  CARE:  Montana— Continued 

County  Listing 


County  Name 


•Treasure 

Service  Area;  Forsyth/Colstrip 

•Valley 

Wheatland 

Service  Area  Harlowton 

'Wibaux 

Service  Area:  Baker  (Mt/Nd)... 

Service  Area:  Wibaux 

Yeltowstor>e 

Service  Area:  Worden 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Montana 

Service  Area  Listing 


Degree 

Service  Area  Name 

of 
shortage 

group 

Baker  (Mt/Nd) 

4 

County— Custer 

Parts: 

•Shirley-lsmay  Div. 

County— Falton 

County— Wibaux 

Parts: 

•Pine  Hills-St.  Phil.  Div. 

Boulder 

1 

County — Jefferson 

Parts: 

•Boulder  Div. 

Chester 

1 

County— Hill 

Parts; 

•GildfordDiv.  (W.1/2) 

•Rudyard  Div. 

County— Liberty 

County— Toole 

Parts; 

•S.  Toole  Dtv.  (E.1/3) 

Ctioteau 

3 

County— Lewis  And  Oark 

Parts; 

•Augusta  Div. 

County— Teton 

Parts; 

•Choteau  Div. 

•FairtieW  Div. 

Deer  Lodge „ 

4 

County— PoweN 

Parts; 

AvorvElliston  Div 

Deer  Lodge  Div. 

Ennis/W.  Yellowstone 

2 

County— Galla'tin 

Parts; 

•West  Yellowstone  Div. 

County— Madison 

Parts; 

•Harrison  Div. 

•Madison  Valley  Div. 

•Virginia  City  Div. 

Forsyth/Colsthp 

4 

County— Rosebud 

County— Treasure 

Gardiner /Mammoth  Hot  Sphngs 

1 

County— Park 

Parts; 

•Gardiner-Cooke  Div. 

Harlowton 

1 

County— GokJen  Valley 

County— Wheatland 

Lincoln „ 

2 

PRIMARY  CARE:  Montana-Continued 

Sertmx  Area  Listing 


Service  Area  Name 


County— Lewis  And  Clark 
Parts: 
•Lincoln  Div. 
County— Powell 
Parts: 
•HelmvHIe  Div. 

Poplar/Wolf  Point 

County— Roosevelt 
Parts; 
•FL  Peck  Res.  Div. 

Shelby - 

County— Toole 
Parts: 
•S.  Toole  Div.  (W.2/3) 
•Shelby  City 
•Sunburst  Div. 

Sheridan/Twin  Bndges 

County — Madison 
Parts; 
•Sheridan  Div. 
•Twin  Bndges  Div. 

Three  Forlis/ Manhattan 

County— Gallatin 
Parts; 

Manhattan  Div.  (N.1/3) 
Three  Forks  Div. 

Wibaux 

County— Wibaux 
Parts: 
•Wibaux  Div. 

Worden 

County— Yellowstorw 
Parts: 

Buffalo  Creek  Div. 
Huntley  Project  Div. 


of 

shortage 
group 


PRIMARY  CARE:  Nebraska 

County  Listing 


County  Name 


Degree 

of 

shortage 

group 


Antelope 

Service  Area;  Antelope 4 

Arthur  I 

Service  Area:  Mullen I       2 

•Boone 

Service  Area:  Albion j        3 

Brown 

Service  Area  North  Central I       2 

•Burt 

Sennce  Area:  Onawa  (la/Ne) 2 

•Cass 4 

Cedar 

Service  Area:  Cedar/Dixon 3- 

•Chase 3 

•Ctierry 

Service  Area;  Mullen 2 

'Cumng 

Service  Area:  West  Point 2 

•Custer 

Service  Area;  Arnold 3 

•Dawes 

Service  Area;  Crawford , 3 

•Dixon 

Service  Area;  Cedar/Dixon 3 

Douglas 

Populatk>n    Group;    Medicaid    Pop.— 

N.E./S.E.  Omaha 2 

•Franklin 

Service  Area:  Franklin 4 


UMI 
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PRIMARY  CARE:  Nebraska— Ckintinued 

Coimly  Listing 


County  Name 


Frontier 

Service  Area:  McCook 

Grant 

Service  Anea;  Mullen„ 

'Greeley 

Service  Area:  Albion „ 

Service  Area:  Hovvard/St.  Paul 

•Harlan „ 

•Hayes 

Service  Anea:  Haves/Hitchcock 

•Hitchcock 

Service  Area:  Hayes/Hitchcock 

•Holt 

Hooker 

Service  Area:  Mullen. 

Howard 

Service  Anea:  Howard/St  Paul 

•Johnson. .„_ „„ 

Keya  Paha 

Service  Area:  North  Central 

•Kimball 

•Knox .„ , 

•Uncoln 

Service  Anea:  Arnold 

•Logan 

Service  Anea:  Arnold _ 

Service  Area:  Mullen 

'Madison 

Service  Anea:  Alteon _ 

Service  Area:  Antelope ... ... 

•Merrick 

•Morrill 

•Platte 

Service  Area:  Albion 

•Polk „ 

Red  Willow 

Service  Anea:  McCook 

•Saunders 

Service  Anea:  Wahoo 

•Sheridan 

Service  Anea:  Gordon 

Service  Area;  South  Sheridan 

•Sherman 

Sioux 

Service  Area:  Crawford ^. 

•Stanton 

•Thayer ...._ .-. 

Thomas 

Service  Area:  Mullen 

•Thurston 

Population  Group:  Winnebago  Indian 

Pop 

•Webster... 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Nebraska 

Service  Area  Listing 


Service  Area  Na(T>e 


Albk>n 

County— Greeley 
Parts: 
•Spalding  Pre.  1 
•Spalding  Pre.  2 
County— Madison 
Parts; 
•f^ewnan  Grove  City 
•Sh«U  Creek  Free. 


Degree 

of 

shortage 

group 


3 


PRIMARY  CARE:  Nebraska-Continued 

'  Service  Area  Listing 


Service  Area  Name 


County— Boone 
County— Platte 
Parts: 
'St  Bernard  Twp. 
•Walker  Twp. 

Antelope 

County— Antelope 
.  County — Madison 
Parts: 

Jefferson  Prec. 
TMenCity 

AmoW...- 

County— Custer 
Parts: 

AmoM  Twp. 
OittTwp. 
Custer  Twp. 
OeligMTwp. 
ENmTwp. 
Grant  Twp. 
KayesTwp. 
Triumph  Twp. 
Wayr>e  Twp. 
Wood  River  Twp. 
County— Lincoln 
Parts: 

Antelope  Pre. 
GarfieMPfe. 
County— Logan 
Parts: 

Gandy  Pre. 
Logan  Pre. 
Stapieton  i2  Pre. 

Cedar/Dixon 

County— Cedar 
County— Difon 
Parts: 

Clark  Twp. 
Concord  Twp. 
Daily  Twp. 
Galena  Twp. 
Hooker  Twp. 
(Newcastle  Twp. 
Otter  Creek  Twp. 
PoncaCity 
PoTKa  Twp. 
Silver  Creek  Twp. 
Spring  Bank  Twp. 

Crawford 

County— Dawes 
Parts: 

Leonard  Pre. 
North  Crawford  Pre. 
South  Crawford  Pre. 
Wtntney  Pre. 
County— Sioux 

Franklin 

County— Franklin 
Parts: 

Antelope  Twp, 
Bkxjmington  Twp. 
Franklin  Oty 
Grant  Twp. 
Macon  Twp. 
Marlon  Twp. 
N.  Frar>klin  Twp. 
Salem  Twp. 
Washington  Twp. 

Gordon 

County— Sheridan 
Parts: 

East  Gordon  Pre. 
Gordon  City 
Hay  Springs  Pre. 
Kinkaid  Pre. 
Mirage  Pre. 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  Nebraska-Continued 

Service  Area  Ustng 


Service  Area  Name 


N.  Rushville  Pre. 
Pine  Creek  Pre. 
Rushville  Oty 
S.  Rushville  Pre. 
West  Gordon  Pre 
Wounded  Knee  Pre. 
Hayes/Hitchcock.. 
County — Dundy 
County— Hayes 
County — Hrtcfxx)ck 
Howard/St.  Paul.. 
County — Greeley 
Parts: 

Greeley  Pre. 
Scotia  t1  Pre. 
Scotia  t2  Pre. 
Wolbach  Pre. 
County— Howard 

McCook 

County — Frontier 
County— Red  Wiltow 

Mullen_.._ 

County— Cherry 
Parts: 

Calf  Creek  Pre. 
Goose  Creek  Pre. 
King  Pre. 
Lackey  Pre. 
Loup  Pre. 
Mother  Lake  Pre. 
Wells  Pre. 
CoufTty— Arthur 
County— Grant 
County — Hooker 
County— Logan 
Parts: 

Stapieton  ii 
County— Arthur 
County— Grant 
County— Hooker 
County— Thomas 

North  Central 

County — Brown 
County— Keya  Paha 

Onawa(ia/Ne) 

County— Burt 
Parts: 

Decatur  Twp. 
Ouinnet>augh  Twp. 
Riverside  Twp. 
Silver  Creek  Twp. 

South  Sheridan 

County— Sheridan 
Parts: 

Ellsworth  Pre. 
Reno  Pre. 

Wahoo...- 

County— Saunders 
Parts: 
•Ashland  Twp. 
•Center  Twp. 
•Chapman  Twp. 
•Chester 

•Clear  Creek  Twp. 
•Douglas  Twp. 
•E»  Twp. 
'Green  Twp. 
•Marble  Twp. 
•Marietta  Twp. 
•Mariposa  Twp. 
•Newman  Twp. 
•Oak  Creek  Twp. 
•Richland  Twp. 
•Rock  Creek  Twp. 
•South  Cedar  Twp. 
•Stocking  Twp. 


Degree 

ol 

shortage 

group 
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PRIMARY  CARE:  Nebraska— Continued 

Service  Area  Ustirtg 


Service  Area  Name 


•Union  Twp. 
•WahooCrty 
•Wahoo  Twp. 

Wesi  Poinl 

County— Cuming 
Parts; 

Beemer  Twp. 
Bismark  Twp. 
Blair>e  Twp. 
Cuming  Twp. 
Elkfx)m  Twp. 
Garfield  Twp. 
Grant  Twp. 
Lincoln  Twp. 
Logon  Twp. 
Monterey  Twp. 
Neligh  Twp. 
Stierman  Twp. 
St  Charles  Twp. 
West  Potnt  City 
WisnerCity 
Wisner  Twp. 


Degree 

ol 

shortage 

group 


PRIMARY  CARE:  Nebraska 

Population  Group  Listing 


^ 


Degree 

Population  Group 

of 
shortage 

group 

Medicaid  Pop  — N.E./S.E.  Omaha 

2 

County— Douglas 

Parts; 

C.T.  3 

C.T.  6-12 

C.T.  13.01-13.02 

C.T.  14-19 

CT.  39-41 

C.T.  51-54 

CT.  59.01-59.02 

C.T.  60 

CT.  61.01-61.02 

Winnebago  Indian  Pop .._ 

4 

County— Thurston 

PRIMARY  CARE:  Nevada 

County  Ustirtg 


Degree 

County  Name 

of 
shortage 

group 

Carson  City  (Indep) 

Facility  Nev.  St  Corr.  Fac.  (North)  ..„ 

Clark 

1 

Service  Area;  Blue  Diamond 

1 

Service    Area;    Ceni/N.    Cent    Las 

Vegas „.     „_..., 

1 

Service  Area;  Indian  Springs _.. 

1 

Service  Area;  Jean-Goodspring 

1 

Service  Area:  Moapa  Valley _ 

1 

Service  Area;  SearchligW/Davis  0am..... 

1 

Service  Area;  Virgin  Valley 

1 

Population    Group:     Washoe    Indian 

Tribe „ 

1 

Faculty:  Nev.  St  Corr  Fac.  (South) 

2 

'Douglas 

Population    Group;    Washoe    Indian 

Tribe 

1 

UMI 


PRIMARY  CARE:  Nevada— Continued 

County  Listing 


County  Name 


•EIKo 

Sennce  Area;  Wendover  (Ut/Nv) 

Esmerekta 

Service  Area  Tonopah/Esmeralda . 

•Eureka 

•Lander 

•Lincoln 

•Mineral . . .._ 

•Nye 

Servwe  Area;  Beatty , 

Service  Area;  Pahnimp 

Service  Area:  Tonopah/EsmeraMa . 

•Storey 

Washoe 

Servee  Are*  Gerlach 

Service  Area;  Wadsworth 


Degree 

ol 

shortage 

group 


PRIMARY  CARE:  Nevada 

Service  Area  Listing 


Degree 

Service  Area  Name 

of 
shortage 

group 

Beatty 

•     1 

County— Nye 

Parts: 

Beatty  Twp. 

Blue  Diamond 

1 

County— Clark 

Parts; 

CT.  58  (Central) 

Cent/N.  Cent  Las  Vegas 

t 

County— Clark 

Parts: 

CT.  3.01-3.02 

CT.  7 

CT.9 

CT.  11 

CT.  35-38 

C.T.46 

Gerlach .'. 

1 

County— Washoe 

Parts; 

Gerlach  Twp. 

Indian  Springs 

1 

County-Clark 

Parts: 

CT.  58-59  (Southwest) 

Jean-Goodspring „_.. „. 

1 

County— Clark 

Parts: 

Goodsprings  Twp. 

Moapa  Valley 

1 

County— Clark 

Parts: 

Moapa  Twp.  (N.E.  Part) 

Pahrump _ 

1 

County— Nye 

Parts; 

Pahrump  Twp. 

Searchlight/Davis  Dam „ 

1 

County— Oark 

Parts; 

Searchlight  Twp. 

Tonopah/EsmeraUa 

2 

County— Esrrterelda 

County— Nye 

Parts: 

TonopahTwp. 

Virgin  Valley 

1 

PRIMARY  CARE:  Nevada— Continued 

Service  Area  Listing 


Seorice  Area  Name 

Degree 

ol 

shortage 

group 

County— Oark 
Parts: 

Bunkerville  Twp. 
Mesquite  Twp. 
Wadsworth 

r 

County— Washoe 
Parts: 
C.T.  31 
Wendover  (Ut/Nv) 

1 

County— Elko 
Parts; 

East  Line  Twp. 
TecomaTwp. 

PRIMARY  CARE:  Nevada 

Population  Group  Listing 


Washoe  Indian  Tribe 

County— Oark 
Parts: 

Oresslen/ille  Ranch 
County— Douglas 
Parts: 

Washoe  Ranch 
Carson  Cokmy 


PRIMARY  CARE:  Nevada 

Facility  Listing 


Facility  Name 

Degree 

ol 

shortage 

group 

Nev.  St  Corr.  Fac.  (South) 

2 

County— Oark 

S.  Desert  Corr.  C 
S.  Nev.  Corr.  C 
Nev.  St  Corr.  Fac.  (North) 

1 

County— Carson  Cty  (Indep) 
N.  Nev.  Med.  Security  Prs. 
Nev.  Max.  Security  Prs. 
Nev.  Womens  Corr.  C 

PRIMARY  CARE:  New  Hampshire 

County  Listing 


County  Name 


•Grafton 

Service  Area:  Baker  River  Valley 

Hillstiorough 

Servk»  Area:  Hillsborough 

Merrimack 

Service  Area:  Hlllst)orough .; 

Rockingtiam 

Sennce  Area:  North  West  Rockingham 

County 

'Sullivan 

Service  Area:  Hillsborough 


Degree 

ol 

shortage 

group 
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PRIMARY  CARE:  New  Hampshire 

Service  Ares  Listing 


Bakef  River  Valley 

County— Grafton 
Pans: 
•Rumney  Twn. 
•Warreri  Twn. 
•Wentworth  Twn. 

HiMsborough 

County— Hillsborough 
Parts: 

Deerino  Twn. 
HillstKXOugh  Twn. 
Weare  Twn.  (W.  Pt.) 
Win«|B0f  Twn. 
County— Merrimack 
Parts: 

Hennlker  Twn. 
County— Sullivan 
Parts: 

Washington  Twn. 
North  West  Rockingham  County . 
County— Rockingham 
Parts: 

Oeerfleld  Twn. 
Epping  Twn. 
Fremont  Twn. 
Nottingham  Twn. 
Raymond  Twn. 


PRIMARY  CARE:  New  Jersey 

County  Listing 


County  Name 


Atlantic  i 

Service  Area:  Sa-Lantic 

Population  Group:  Pov.  Pop.— Atlar^tic 

City ; 

Camden 

Service  Area:  Camden  City 

Cumberland 

Service  Area:  Bridgeton 

Facility:  Leesburg  State  Prs 

Essex 

Service  Area:  Central  Newark 

Service  Area:  North  Newark „.... 

Service  Area:  South  Newark „ 

Hudson 

Population    Group:    Medicaid    Pop.— 

Jersey  City 

Mercer  , 

Population    Group:    MedicakJ    Pop.— 

Trenton  City 

Passaic 

Service  Area:  Northside  Paterson 

Salem 

Service  Area:  Bridgeton 

Sussex 

Service  Area:  South  Sussex 


PRIMARY  CARE:  New  Jersey 

Service  Area  Listing 


Degree 

Service  Area  Name 

ol 
shortage 

group 

Bridgeton „ 

4 

County— Cumberland 

County— Salem 

Parts: 

Pittsgrove  Twp. 

Camden  City 

4 

County— Camden 

Parts: 

C.T.  6001-6020 

Central  Newark 

4 

County— Essex 

Parts: 

C.T.  13-14 

C.T.  18 

C.T.  26-32 

C.T.  34-35 

C.T.  37-40 

C.T.  55-60 

C.T.  62-68 

C.T.  80-83 

North  Newark 

4 

County— Essex 

Parts; 

C.T.  1-11 

C.T.  15-17 

C.T.  84-97 

Northside  Paterson .» 

3 

County— Passaic 

Parts: 

C.T.  1803-1807 

Sa-Lantk: _......... 

4 

County— Atlantic 

Parts: 

Buena  Boro. 

Buena  Vista  Twp. 

Egg  Harbor  Oty 

Folsom  Boro. 

Hamilton  Twp. 

Hammonton  Twp. 

Mullica  Twp. 

Weymouth  Twp. 

South  Newark 

4 

County— Essex 

Parts: 

C.T.  41-47 

C.T.  48.01-48.02 

C.T.  49-54 

South  Sussex 

4      ' 

County— Sussex 

Parts: 

Andover  Twp. 

Branchville  Boro. 

Byram  Twp. 

Frankford  Twp 

Franklin  Boro. 

Fredon  Twp. 

Green  Twp. 

Hamburg  Boro. 

Hampton  Twp. 

Hardyston  Twp. 

Hopatcong  Boro. 

I^fayette  Twp. 

Newton  Twp. 

Ogdensburg  Boro. 

Sparta  Twp. 

Stanhope  Boro 

Stillwater  Twp. 

Sussex  Boro. 

VerT>on  Twp. 

Wantage  Twp. 

PRIMARY  CARE:  New  Jersey 

Population  Groufi  Listing 


Dagre* 

Population  Group 

o« 
stiortiQa 

group 

Medk:aid  Pop  — v)ersey  Oty 

1 

County— Hudson 

Parts: 

Jersey  City-Mwfcaid 

Medicaid  Pop— Trenton  City. 

1 

County— Mercer 

Parts: 

Trenton— Medicaid 

Pov.  Pop.— Attantic  Ctty 

1 

County— Atlantic 

Parts: 

Atiantk:  City— Pov. 

PRIMARY  CARE:  New  Jersey 

FmMy  Listing 


Facility  Name 


Leesburg  State  Prs. _. 

County— Cumberland 


ol 
iNxtage 

group 


PRIMARY  CARE:  New  Mexico 

County  Using 


Degree 

County  Name 

o( 
shortage 

group 

Bemaiilto 

Service  Area:  Southwest  Vallev 

1 

Population    Group:    Med.    bid./HmIss 

Pop— Albuquerque  Centr 

3 

•Cauon _ 

1 

•Chaves 

Service  Area:  CkXidcroW ~ 

3 

Service  Area:  Dexter— Hagennan 

1 

•Cibola 

1 

Facility-  Western  MM  Corr.  Fac. 

3 

•Cotfax 

Senrice  Area:  Springer/Cimarron — 

2 

Dona  Ana 

Servfce  Area:  Hatch 

1 

Service  Area:  Southern  Dona  An*. 

1 

Fadtitv  Southern  N  M  Corr.  Faa 

3 

•Eddy 

Populatkxi  Group:  Med.   Ind.  Pop- 

Eddy  Ca 

2 

•Grant 

Service  Area:  CWf/Giia 

1 

•Guadalupe 

Service  Area:  Pecos „ 

2 

•Haring 

Service  Area:   North  Harding/Wagon 

Mound                     

1 

Service  Area:  Ouay/S.  Herding/Con- 

chas Dam 

2 

•Hrtalgo _... 

2 

'Lea 

Service  Area:  Jal/Eunlce 

2 

Sennce  Area:  Northern  Lea 

4 

•Uncoin 

Service  Area:  Carnzozo-Caoilan  _ 

3 

Service      Area:      Torrance/Ciaunch/ 

Corona .. 

1 

•Luna 

4 

•McKinley 

2 
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PmMARY  CARE:  New  Mexico— 

Continued 

County  Listing 


County  Name 


•Wexa 

Servic*  Area:  Mora _ 

Se<v<c«  Area:   North  Harding/Wagon 

Mourxl _ _.. 

•Otero 

Service  Area:  Ooudcroft __ 

Quay 

Se'vice  Area;  Quay/S.  Harding/Con- 

chas  Oam ...„„„ „ 

•Rk)  Amba 

Service  Area;  Penasco/Trurtias/ 
EflTtxjdo 

Service  Area;  Tierra  AmanJla. 

Roosevett 

Populatioo  Group:   Med  Ind.  Pop  — 

Roosevetl  Co 

*San  Juan 

Population  Group:  Am.  In.  Pop. — San 

Juan 

*San  M<|uel 

Service  Area:  Pecos 

Service  Area:  Quay/S.  Harding/Corv 

ctias  Dam _. „... 

*  Sandoval 

Service  Area:  Cuba 

Service  Area:  Southern  Sandoval 

Santa  Fe 

Service  Area-  Sar>ta  Fe/La  Famika 

Facility:  N.M.  State  Pen  — Ceniios 

'Sierra 

Service  Area:  Hatch _ 


"Socorro 

Service  Area;  Magdalena 

SerMce      Area      Torrance/Ctauncb/ 

Corona 

•Taos 
Service      Area       Penasco/Truchas/ 
Emtjudo 


Service  Area-  Questo/ Arroyo  Hondo 

Torrance 

Service      Area:      Ton^nce/Oaunch/ 

Corona 

•Umoo 

•Valencia 

Facility:  Cenvat  N.M.  Corr  Fac 


DeQree 

qi 

shortage 

group 


PmMARY  CARE:  New  Mexico 

Service  Afea  Listing 


UMI 


Canizozo-Caprtan 

County — bncoln 
Parts: 

CapilanCCO 
CarnzozoCCO 

Cii«/G(la.„ 

County— Grant 
Parts: 

ED  801  (Pmos  Altos  CCO 
ED.  803  (Tyrone  CCO) 
ED.  805-806  (Tyrone  CCO> 

Cloudcrott „ 

County — Chaves 
Parts; 

S  W  Chaves  CCO  (W  1/2) 
County— Otero 
Parts: 

ED.  715  (S.E.  Otero  CCO) 


PRIMARY  CARE:  New  Mexfco- 
Conbnued 

Sennce  Area  Usting 


Degree 

Service  Area  Name 

o( 
shortage 

group 

ED.  .717-720  (S.E.  Otero  COD) 

E.O.  722-723  (S.E.  Otero  CCO) 

Cuba 

2 

County— Sandoval 

Parts: 

•Cuba  CCO 

•JemezCCO 

Dexter — Hagerman 

1 

County— Ctwves 

Parts: 

Dexter  CCO 

Hagemrian  CCO 

Hatch „ _ 

1 

County— Dana  Ana 

Parts: 

Hatch  CCO 

N.  Dona- Ana  Hill  CCO  (N.1/2> 

County— Sierra 

Parts; 

ED.  632  (  Tr.  O  Conso-  E.  CCO) 

'Jal/Eunice 

2 

County— Lea 

Parts: 

Eunice  CCO 

JalCCO 

Magdalena 

i 

County— Socon'o 

Parts; 

Magdalena  CCO 

Mora „ 

4 

County— Mora 

Parts: 

•Mora  CCO 

North  Harding/Wagon  Mound- 

1 

County— Harding 

Parts: 

North  Harding  CCO 

County— Mora 

Parts: 

Wagon  Mound  CCO 

Northern  Lea _ 

4 

County— Lea 

Parts: 

LovingtonCCO 

TatumCCO 

Pecos _ _ „ 

2 

County— Guadalupe 

Parts: 

OliaCCO 

County— San  Miguel 

Parts: 

Pecos  CCO 

VilanuevaCCO 

Penasco/Truchas/Embudo 

1 

County— flio  Amba 

'    Parts: 

ChimayoCCD 

Dixon  CCO 

County— Taos 

Parts: 

Penasco  CCO 

PicunsCCO 

Quay/S.  Harding/Conchas  Dam 

2 

County — Hanging 

Parts: 

South  Harding  CCO 

County— Quay 

County— San  Miguel 
Parts:                                              y 

/ 

Conchas  Dam  (XO 

Ouesto//\rroyo  Horxlo 

2 

County— Taos 

Parts: 

An'oyo  Hondo  CCO 

PRIMARY  CARE:  New  Mexico- 
Continued 

Service  Area  Listing 


Degree 

Service  Area  Name 

of 

shortage 

group 

Questo  CCO 

Santa  Fe/La  Familia 

4 

County— Santa  Fe 

Parts: 

ar.  3  (  Tr.  Or  Consq  E   CCD) 

C.T.  7-9 

C.T.  10.02 

C.T.  12 

Southern  Dona  Ana _ _ 

1 

County — Dona  Ana 

Parts: 

Anthony  CCO 

Southern  Dona  Ana  CCO 

Southern  Sandoval - 

1 

County— Sandoval 

Parts: 

Bemallito  CCO  (N.  1/2) 

• 

Santo  Domingo  CCO 

Southwest  Vallev          .    . .. 

1 

County— Bernalillo 

Parts: 

C.T.  23 

C.T.  24.01-24  02 

C.T.  40 

C.T.  43 

C.T.  44.01-44.02 

C.T.  45.01-45.02 

C.T.  46.01-46  02 

Spnnger/Cimarron 

2 

County— Colfax 

Parts: 

Cimarron  CCD 

Springer  CCO 

Tierra  AmariHa 

1 

County— Rio  Amba 

Parts: 

•Coyote  CCO 

•Jicarilla  CCO 

•Rio  Oama  CCO 

♦Tierra  Amanita  CCO 

•VaHec«tas  CCO 

•Western  Rw  Amba  CCO 

Torrance/Claunch/Corona 

1 

Parts: 

Corona  CCO 

County— Socorro 

Parts: 

CiauchCCO 

County— Torrance  . 

PRIMARY  CARE:  New  Mexico 

PoputaHon  Group  Listing 


Population  Group 


Am.  In.  Pop —San  Juan 

County— San  Juan 
Parts: 

Am.  In.  Pop. 

Med.  Ind.  Pop— Eddy  Co. 

County— Eddy 
Parts: 

Med.  Ind.  Pop. 
Med  Ind  Pop— Roosevelt  Co 
County— Roosevelt 
Parts: 

Med.  Ind.  i^op. 


Degree 
of 

shortage 
gfoup 
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PBIMARY  CARE:  New  Mexico— 

Continued 

I  tPopvitttPoo  Gfwp  Ustifig 


Poputation  Gfoup 


Med.     tnd./Hml8S 

Centr._ 

County— Bernalillo 
Parts: 

C.T.  14-15 
C.T.  20-22 
C.T  25-28 


Pop.— AMuquerqiw 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  New  Mexico 

Facility  Usfing 


Facility  Name 


Central  MM.  Corr.  Fac 

County— Valencia  2 
N.M.  State  Pea— Cerillos 

County— Santa  Fe 
Southern  N  M.  Corr.  Fac 

County— Dona  Ana 
Western  N.M  Corr.  Fac... 

County— Cibola  1 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  New  Yorli 

County  Listing 


County  Name 


Albany 

Service  Area:  Northea.st  Albany 

Service  Area:  Southeast  Albany  City 

"Allegany 

Service  Area:  Arcade 

Service  Area:  Letchworth ___. 

Bronx 

Service  Area:  Morns  Heights 

Service  Area:  Soundview 

Faciiir/:  Nye  Corr.  Fac./Riker^  Island... 
Broome 

Service  Area:  Deposit 

"Cattaraugus 

Service  Area:  Arcade _ 

Service  Area:  Randolph /Ellicottville 

Population   Group:    Seneca   Nati0f>— 
Cattaraugus  Res „ 

Population  Group:  Seneca  Nation — Al- 
legany Reservation 

'Cayuga 

Service  Area.  Aurora _ 

Service  Area:  Cato 

Service  Area  Groton/ Moravia 

'Chautauqua 

Service  Area;  A'estfleld _ 

Population   Group:    Seneca   Nation— 
Cattaraugus  Res 
"Chenango 

Service  Area:  Greene 

Service  Area:  Harniiion/She>bum« 

Service  Area:  Marathon. 
"Ointon 

Service  Area:  Dannemora. 

"Columbia 

Service  Area:  Southeast  Colutnbra 
•Cortland 

Service  Area:  Marathon. 


Degree 

01 

shortage 

group 


2 

3 

1 

2 

4 
2 

4 

4 
t 

3 

4 
2 

2 

2 

2 


PRIMARY  CARE:  New  Yoric-Continued 

Coun^Ustng 


County 


"Delaware 

Service  Area:  Deposit 

Service  Area:  Hancock/Colchester 

Ehe 

Service   Area:    Black   Rocfc/Riveraide 
(Buffalo) 

Service  Area:  Ellicot  Neighborhood— 
(buffalo) 

F\)pulalQA  Group:  Pow.  Pop.— P.&  t4 
Area- 

Populaioo  Group:  9on.  Pop.— Lower 
West  Side „ 

Populaton   Group:    Seneca   Wat'on 

Cattaraugus  Res 

"Esaex 

Servica  Area:  Central  Adirondach 

Service  Area:  E.  Cent  Esaex 

Service  Area:  Warrenstxjrg 

"Franklin 

Service  Area:  Tupper  Lake 

Greene 

Service  Area:  Cairo 

Service  Area:  Western  Greerw _ 

"Hamilton 

Service  Area:  Centrat  Adirondack.. 

Service  Area:  South  Hamilton 

Service  Area:  Webb '. — ... 

Herkimer 

Service  Area:  Webb » - 

"Jefferson 

Service  Area:  Adams -.. 

Service  Area:  Alexandna  Bay.! 

Service  Area:  Gouverrieur 

Kir)gs 

Service  Area:  Brownsville -. 

Population    Group:    Pov.    Pop.— Be<^ 

ford/Bushwick 

"Lewis 

Service  Area:  Boonvilte 

Service  Area:  CatrnSsn 

Livingston 

Service  Area:  Letchworth 

Service  Area:  N.  Livingston 

Madison 

Servica  Area:  Hamilton/ Shertxime 

Servica  Area:  Marathon 

Monroe 

Service  Area:  Jordan  (Rochester) 

Service  Area:  Wesfside  (Rochester)..-... 
Montgomery 

Service  Arna:  Western  Montgomery 

New  York 

Service  Area:  East  Harlem 


of 

shortage 

group 


Service  Area:  Upper  West  Sida 

Service  Area:  West  Central  Harleni 

Population    Group:    Chinese    Pop.— 

Lower  East  Side 

Poput8»on  Group:  Homeless  ft  Pov. 

Pop. — Cheisea 
Faality:  Bellevue  Hosp.  Center. 
Oneida 

Service  Area:  Boonville ~ 

Service  Area:  Camden 


Service  Area:  Hamilton/ShertMjme 

Population  Group:  Pov.  Pop.— City  Oi 

Utica 

Oiondaga 

Service  Area:  Southern  Onondaga 

Population  Group:  Pov.  Pop.— Syra- 
cuse  

Orange 

Population  Group:  Med.  Ind./Mig. 
Pop.— N.E.  Orange 

Populathjn  Group:  Mig./Med.  Ind. 
Pop  — S.W.  Orange 


3 
3 

2 

i 
2 


2 

3 
2 

2 

1 

3 

2 

4 
2 

4 
2 

4 
1 


PRIMARY  CARE:  New  YOffc-Continued 
OxfltrtMiv 


Degree 

County  liww 

of 
shortage 

g«oup 

Orleans 

ServJr:e  Area  Oak  Orchard 

Oswego 

S«rvic«  Area  Pi<l«.<*i 

"Otsego 

Service  Area"  Cherry  Valley.......     ...... 

Service  Area:  Southeast  Otsego _ 

Sarvice  Acea:  Western  Otsego — , 

Queens 

Service  Area:  South  Jamaica _ 

Populalon    Group:    Medicaid   Rapi— 

RfH^lclfViffly 

4 

Saratoga 

Service  Area  Oxioth/Luzeme — 

3 

Schef>ectw1y 

Populaton  Group:  Pov.  Pop.— HmB- 

, 

ton  HiO/Mt.  Pleasant 

1 

"Schoharie 

Service  Area:  Cherry  Valley 

Service  Area:  Southern  Schohwt* 

"Seneca 

Service  Area:  South  Seneca 

"St  Lawrence 

Service  Area  Alexandna  Bay 

Service  Area  Gouvemeur..     .     ..     _. 

Service  Area  Massena   

Service  Area:  Starlake 

Service  Area:  Tupper  Lake 

"Steuben 

Service  Area:  Elkland  (Ny/Pa) _ 

"Sullivan 

Service  Area:  Cochecton _ 

•Tompkme 

Service  Area.  Groton/Moravia 

Wan^en 

Service  Area:  Corinth/Luzeme....    — _ 

Service  Area:  Warrenst)urg 

Wayne 

Service  Area:  Sodus -... 

Westchester 

Service  Area:  Southwest  Yonkara 

Populalon  Group:  Pov.  Pop— S.  Mt 

Vemcn 

Popolatioo    Group;    Pov./Ltni    Ama». 

Imm.— N.  Tarrytown 

•Wyoming 

Sennce  Area:  Arcade 

Service  Area:  Letctiworth 

"Yates                   — 

PRIMARY  CARE:  New  York 

Service  Ares  Listing 


Service  Area  Name 


Degree 

of 

shortage 

group 


Adams... 

County — Jefferson 
Parts: 

Adams  Twn. 
Ellsberg  Twn. 
Henderson  Twn. 
Lorraine  Twn 
Rodman  Twn. 
Worth  Twn. 

Alexandria  Bay 

County— Jefferson 
Parts: 
"Alexandna  Twn. 
"Cape  Vincent  Twn. 
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PRIMARY  CARE:  New  York-Continued 

Service  Area  Listing 


Service  Area  Name 


'Clayton  Twn. 
•Lyme  Twrt 
'Orleans  Twn. 
•Philadelphia  Twn. 
•Teresa  Twn. 
County— St  Lawrence 
Parts; 
•Hammond  Twa 

Arcade _.. 

Coonty— Allegany 
Part* 
•CenterviWe  Twn. 
•Rushtord  Twn. 
County— Cattaraugus 
Parts: 
•Farmersville  Twn. 
•FranWinville  Twn. 
•Freedom  Twn. 
•Mach4as  Twa 
•Yorkshire  Twn. 
County— Wyoming 
Parts: 
•Arcade  Twn. 
'Eagle  Twn. 
•Java  Twn. 
•Orangeville  T\wn. 
'Sheldon  Twn. 
'Wethersfield  Twn. 

Aurora 

County— Cayuga 
Parts: 

Genoa  Twn. 
Ledyard  Twn. 
Scipio  Twn. 
Springporttwn. 
Venice  Twn. 
Black  Rock /Riverside  (Buffalo).. 
County — Erie 
Parts: 

C.T.  55-59 

Boonville „ 

County— Lewis 
Parts: 

Lewis  Twn. 
Leyden  Twa 
Lyonsdale  Twn. 
West  Turin  Twa 
County— Oneida 
Parts: 
Ava  Twa 
Boonville  Twa 
Forestport  Twa 

Brownsville 

County — Kings 
Parts: 
C.T.  347 
C.T.  349 
C.T.  357 
•  C.T.  359 
CT.  361 
C.T.  363 
C.T.  882 
C.T.  884 
C.T.  886 
C.T.  888 
CT.  890 
C.T.  892 
C.T.  894 
C.T  896 
C.T.  898 
C.T.  900 
C.T.  902 
C.T.  904 
C  T  906 
C  T.  908 
C.T  910 


Degree 

o( 

shortage 

group 


PRIMARY  CARE:  New  York— Continued 
Service  Area  Listing 


Degree 

Servk^  Area  Name 

ol 
shortage 

group 

C.T.  912 

C.T.  914 

C.T.  916 

C.T.  918 

C.T.  920 

C.T.  1134 

C.T.  1136 

C.T.  1138 

Cairo 

3 

County— Greene 

Parts; 

Cairo  Twn. 

Durham  Twn. 

Greenville  Twn. 

Camden 

2 

County— Lewis 

Parts; 

'Osceola  Twn. 

County— Oneida 

Parts: 

Annsville  Twn. 

Camden  Twn. 

Florence  Twn. 

Vienna  Twn. 

Cato „ 

2 

County— Cayuga 

Parts: 

Cato  Twn. 

Conquest  Twn. 

Ira  Twn. 

Victory  Twn. 

Central  Adirondack _ 

2 

County— Essex 

Parts; 

'Newcomb  Twn. 

County— Hamilton 

Parts: 

'Indian  Lake  Twa 

'Long  Lake  Twa 

Cherry  Valley 

2 

County— Otsego 

Parts; 

Cherry  Valley  Twn. 

RoseboomTwn. 

SpringfiekJ  Twn. 

County— Schoharie 

Parts: 

Sharon  Twn. 

Cochecton „ 

4 

County— Sullivan 

Parts: 

Cochecton  Twn. 

Delaware  Twa  • 

Fremont  Twa 

Highland  Twn. 

Tusten  Twn. 

Corinth/Luzeme 

3 

County— Saratoga 

Parts: 

Corinth  Twn. 

Day  Twa 

Edinburg  Twn. 

Hadley  Twn. 

County— Warren 

Parts: 

Lake  Luzerne  Twn. 

Stony  Creek  Twn. 

Dannemora - 

2 

County— Clinton 

Parts: 

'Dannemora  Twn. 

'Saranac  Twn. 

Deposit - 

2 

County— Broome 

Parts: 

Colesville  Twn. 

PRIMARY  CARE:  New  York— Continued 
Service  Area  Listing 


Servk»  Area  Name 


Sanford  Twn. 
Windsor  Twn. 
County — Delaware 
Parts: 
'Deposit  Twn. 
'Tompkins  Twa 

E.  Cent  Essex 

County— Essex 
Parts: 

Elizabeth  Twn. 
Essex  Twn. 
Keene  Twn. 
Lewis  Twn. 
Monah  Twn. 
North  Hudson  Tyim. 
Westport  Twn. 
Willsboro  Twa 

East  Harlem 

County— New  York 
Parts: 

C.T.  156.02 
C.T.  158.02 
C.T.  160.20 
C.T.  162 
C.T.  164 
C.T.  166 
C.T.  168 
C.T.  170 

C.T.  1 72.01 -17i02 
C.T.  174.01-174.02 
C.T.  178 
C.T.  180 
C.T.  182 
184 
188 
192 
194 
196 
198     . 


UMI 


C.T. 

C.T. 

C.T. 

C.T. 

C.T. 

C.T. 

C.T.  202 

C.T.  204 

C.T.  206 

C.T.  210 

Elkland  (Ny/Pa) 

County— Steuben 
Parts: 

'Tuscarora  Twn. 

'Woodhill  Twn. 
Ellicot  NeighbortHXxJ— (buffalo) ... 
County— Erie 
Parts: 

C.T.  12 

C.T.  13.01-13.02 

C.T.  14.01-14.02 

C.T.  15-18 

C.T.  25.01-25.02 

C.T.  26 

C.T.  27.01 

C.T.  31 

Gouvemeur .,.. 

County— Jefferson 
Parts; 

'Antwerp  Twn. 
County— SI  Lawrence 
Parts; 

'Dekalb  Twn. 

'Depeyster  Twn.  (S.  1/2) 

'Edwards  Twn. 

'Fowler  Twn. 

•Gouvemeur  Twn. 

'Hernwn  Twn. 

•Macomb  Twn.  (S.  1/2) 

'Rossie  Twa 
Greeno 


0( 

shortage 
group 


Federal  Register  /  Vol.  56.  No.  188  /  Friday.  September  27.  1991  /  Notice 


43291 


PRIMARY  CARE:  New  York— Continued 
Servtco  Area  Listing 


Service  Area  Name 


County — Chenango 
Parts: 

German  Twn. 
Greene  Twn, 
McOonough  Twn. 
Smitliville  Twn. 

Groton/ Moravia 

County — Cayuga 
Parts 

Locke  Twn. 
Moravia  Twn. 
Senipronius  Twn. 
Summertiill  Twn. 
County — ^Tompk  ins 
Parts 

Groton  Twa 

HamiHon/Stwrbume 

County— Ctier.ango 
Parts 

Cotumtxjs  Twn. 
OtseKc  Twn. 
Sherfturne  Twn. 
Smyrna  Twn. 
County— Madison 
Parts 

BrooKfieid  Twn. 
Eaton  Twn. 
Georgetown  Twn. 
Haraitton  Twn. 
Lebanon  Twn. 
Madison  Twn. 
County— Oneida 
Parts 

Sangertield  Twn. 

Hancock /Colchester 

County— Delaware 
Parts 

Colchester  Twn. 
Hancock  Twn. 
Jordan  (Rochester) 
County — ^^onroe 
Parts: 
C.T.  7 
C.T.  13-15 
C.T.  39 
aT.43 
C.T.  48-53 
aT.  65-56 
C.T.  80 
C.T.  91-82 
C.T.  93.01 
Letchworth 
County— Allegany 
Parts: 
•Allen  Twn. 
*CarMedea  Twr>. 
•Granger  Twn. 
•Hume  Twn. 
County — Livingston 
Parts: 

Portage  Twn. 
County — Wyoming 
Parts: 
'  Castile  Twn. 
'Gainesville  Twn. 
'Genesee  Falls  Twn. 
'Pike  Twn. 

Marathon 

County — Oienango 
Parts: 
'Lincklaen  Twn. 
•Pitcher  Twn. 
County— Cortland 
Parts: 
•Oncinnatus  Twn. 
•Cuyter  Twn. 


Degree 

ol 

shortage 

group 


PRIMARY  CARE:  New  Yorfc— Conttnued 
Service  Area  Ustir>g 


Degree 

Scn/ice  Area  Name 

ol 
shortage 

group 

'Freetown  Twn, 

•HurfordTwn. 

•Lapeer  Twa 

'Marathon  Twn. 

•Taylor  Twa 

•Willet  Twn. 

County— Madison 

Parts 

De  Ruyter  Twn.  . 

Masse  na- 

4 

County— St  Lawrence 

Parts 

•Brasher  Twrv 

•Lawrence  Twn. 

•LouisvOle  Twn. 

•Madrid  Twa  (E.  1/2) 

•MassenaTwa 

•Norfolk  Twn. 

•Stockholm  Twn.  (N.  1/2) 

•Waddington  Twa  (E.  1/2) 

Moms  Heights „ _   ..._. 

1 

County— Bronx 

Parts 

C.T.  205 

C.T.  21301-213.02 

C.T.  215.01-215.02 

C.T.  217.01 

C.T.  239 

C.T.  243 

C.T.  245 

C.T.  247 

C.T.  251 

C.T.  253 

C.T.  265 

C.T.  257 

N.  Livingston _ _ 

2 

County— Livingston 

Parts: 

Avon  Twn. 

Caledonia  Twa 

GeneseoTwn. 

Groveland  Twn. 

Leicester  Twn. 

Lima  Twa 

Livonia  Twn. 

York  Twn. 

Northeast  Altsany „ 

t 

County— Albany 

Parts 

C.T.  1-2 

CT.  7-8 

C.T.  11 

nak  Drr^rrl 

3 

County--Orteans 

Parts: 

Albron  Twn. 

Barre  Twn. 

Cartton  Twn. 

Clarendon  Twn. 

Gaines  Twa 

Kendall  Twa 

Murray  Twn. 

Pulaski                                    

4 

Parts: 

Albion  Twa 

Boylston  Twn. 

Mexico  TiMa 

Onwell  Twa 

Redfield  Twa 

Richland  Twn. 

Sandy  Creek  Twn. 

Wiliamstown  Twa 

Randotoh/Etlicottville 

3 

PRIMARY  CARE:  New  York— Continued 
Service  Arem  Lining 


Service  Area  Name 


County— Cattaraugus 
Parts 
•Gold  Spnng  Twa 
'Conewango  Twn. 
'Elhcottville  Twa 
•Little  Valley  Twn 
•Mar>sfield  Twa 
•NapoUTwn. 
New  Albion  Twn. 
•Randolph  Twn. 
•South  Valley  Twn. 

Sodus...-. „ 

County— Wayne 
Parts 

C.T.  204-205  (Manon) 
C.T.  208-209  (Sodus) 
CT.  21S-216  (Rose-Butler) 

SouTKKiew 

County — Bronx 
Parts 
C.T.  2 
CT.  4 
CT.  16 
C.T.20 
CT.24 
CT.  28 
CT.  36 
C.T.  38 
CT.  40,02 
CT.  46 
CT.  74 
C.T.84 
0.1.88 
C.T.88 
C.T.9e 
C.T.  102 
South  Hamilton 


Ckjunty— Hamilton 
Parts 

•Aiietta  Twn. 

•Benson  Twa 

•Hope  Twa 

•Lake  Pleasant  Twa 

'Morehouse  Twn. 

'WWIs  Twn. 

South  Jamaica 

County— Oueens 
Parts 

C.T.  152 

C.T.  154 

CT.  190 

C.T.  196 

CT.  198 

C.T.  202 

CT.  204 

CT,  206 

CT,  208 

CT.  212 

CT.  236 

CT.  238 

CT.  240 

CT.  244 

CT.  246 

CT,  248 

CT.  250 

CT.  252 

CT  258 

CT.  260 

C.T.262 

C.r266 

CT270 

CT,  272 

C.T.  274 

CT .  276 

CT.  278 

CT.  230 


Degree 

ol 

shortage 

group 


1 
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PRIMARY  CARE:  New  York— Continued 
Service  Area  Listing 


Service  Area  Name 


C.T.  284 

CT  288 

C.T.  410 

CT.  414 

CT.  440 

CT.  446.01-446.02 

CT.  460 

South  Seneca 

County— Seneca 
Parts: 
•Covert  T»wv 
•LodiTwa 
•OvidT»»a 

Soottieast  Albany  City „_. 

County — Albany 
Part* 

CT  23-26 

Souttieast  Columbia 

County— Columbta 
Parts: 
"Ancram  Twa 
*CopaKe  Twn. 
'Gallatin  T«»n. 
•Hillsdale  Twn. 
•Taghkanic  Twa 

Southeast  Otsego 

County — Otsego 
Parts: 

Decatur  Twrt 
Maryland  Twa 
Westtord  Twa 
Worcester  Twa 

Southern  Onondaga 

County — Ortorxlaga 
Parts; 

Fabius  Twa 
Lafayette  Twa 
Onondaga  Indian  Res. 
Onondaga  Twn.  (S.  1/2) 
OtiscoTwa 
Pompey  Twn. 
Tully  Twa 

Southern  Schoharie 

County — Schoharie 
Parts 
'Blenheim  Twa 
'Broome  Twa 
'Conesvilte  Twa 
'Fulton  Twa 
'Gilboa  Twn. 
'Middletxjrgh  T»»a 
Southwest  Otsego . 


County— Otsego 
Parts; 

Butternuts  Twp. 
Morris  Twp. 

SouttTwest  Yonkers 

County— Westchester 
Parts; 

CT.  1.01-1.02 

CT.  2.01-2.03 

CT.  3 

CT.  4.01-4.02 

CT.  5-6 

CT.  10 

CT.  11.01-11.02 

CT.  12 

CT.  13.01-13.03 

CT  16 

Starlake 

County— St  Lawrence 
Parts: 
'Clara  Twn. 
'Oifton  Twa 
•ColtonTwn.  (S.  1/2) 
'Fine  Twn. 


PRIMARY  CARE:  N«w  Yorfc-Ck)ntinued 

Service  Area  Listag' — 


Degree 

Service  Area  Name 

of 
shortage 

flfoup 

•Pitcaim  Twn. 

•Russell  Twa 

Tupper  Lake 

1 

County— Franklin 

Parts; 

'Attamont  T«MV 

County— St  Lawrence 

Parts; 

•PiercefieW  Twn. 

Upper  West  Side „ 

4 

County— New  York 

Parts: 

CT.  177 

CT.  179 

CT.  181 

CT.  183 

CT.  185 

CT.  187 

CT.  189 

CT.  191 

CT.  193 

CT.  195 

CT.  197.01 

CT.  199 

CT.  201.01 

CT.  203 

CT.  205 

CT.  207.01 

Warrensburg _ 

4 

County— Essex 

Parts: 

Minerva  Twa 

County— Warren 

Parts: 

Chester  Twn. 

Horicon  Twn. 

Johnsburg  Twn. 

- 

Thurman  Twa 

Warrensburg  Twn. 

Webb 

2 

County— Hamilton 

Parts: 

•Inlet  T¥»a 

County— Herkimer 

Parts: 

Webb  Twa 

West  Central  Harlem _ 

4 

County— New  York 

Parts: 

CT.  186 

CT.  190 

CT.  197.02 

CT.  200 

CT.  201.02 

CT.  207.02 

CT.  208 

CT.  209.01-209.02 

CT.  211-212 

CT.  213.01-213.02 

CT.  214 

CT.  216 

CT.  217.01-217.02 

CT.  218-220 

CT.  221.01-221.02 

CT.  222-226 

CT.  227.01-227.02 

CT.  228-230 

CT.  231.01-231.02 

CT.  232-234 

CT.  235.01-235.02 

CT.  236-237 

C  T.  239 

CT.  241 

CT.  243.02 

Western  Greene 

3 

PRIMARY  CARE:  New  York— Continued 

Service  Area  Listing 


Service  Area  l^ame 


County — Greene 
Parts: 

/kshland  Twn. 
Hunter  Twa 
Jewett  Twn. 
Lexington  Twa 
Prattsvilte  Twn. 
Windt»am  Twn. 

Western  Montgomery 

County — Montgomery 
Parts: 

Canajohahe  Twn. 
Minden  Twn. 
Palatine  Twn. 
Root  Twa 
St.  Johnsville  Twn. 

Western  Otsego 

County— Otsego 
Parts: 

Burlington  Twn. 
Edmeston  Twn. 
New  Listion  Twn. 
PlttsfieW  Twn. 
PlainfieW  Twn. 

WestfieW 

County— Chautauqua 
Parts: 
•Chautauqua  Twn. 
•Ripley  Twn. 
•Sherman  Twn. 
•WesttieW  Twn. 

Westside  (Rochester) 

County— Monroe 
Parts; 
CT.  2 
CT.  16-17 
CT.  23 
CT.  27 
CT.  32 
CT.  41 
CT.  64-66 
CT.  69 
CT.  94.03 
CT.  95 
CT.  96.01-96.04 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  New  York 

Population  Group  Listing 


Population  Group 


Degree 

of 

shortage 

group 


Chinese  Pop— Lower  East  Side.. 
County — New  York 
Parts: 

CT.  2.01-2.02 

CT.  6 

CT  8 

CT.  10.01-10.02 

CT.  12 

CT.  14.01-14.02 

CT.  15.01 

CT.  16 

CT.  18 

CT.  20 

CT.  22.01-22.02 

CT.  24-25 

CT.  26.01-26  02 

CT.  27-29 

CT.  30.01-30.02 

CT.  31-32 


UMI 


II 
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PRHMARY  CARE:  New  York— Continued 

Population  Group  Listing 


Populatioo  Group 


IT.  34 

C.T.  36.01-36.02 
C.T.38 

.  ar.  40-41 
ar.  43 

CT.  45 

HomelesB  S  Pov.  Pop.— Chelsea 

County— Ne*  York 
Paris: 

Mun.  Shettef  Foe  The  Horn 

Sros  &  Drop  In  Centers 

C.T.  99 

CT.  101 

CT.  103 
Med.  Ind/Mig.  Pop.— N.E.  Orange- 
Coon  ty— Orange 
Partr 

Blooming  Grove  Twn. 

Cornwall  Twn. 

Crawford  Twn. 

Hamptonlxirgh  Twn. 

Higt>lands  Twn. 

Montgomery  Twn. 

New  Windsor  Twn. 

Newburgh  City 

Newtxirgt)  Twn. 

WoodtHjry  Twn. 

Medicaid  Pop.— Rockaway 

County— Queens 
Parts: 

CT.  91601-916.02 

QT.  916.99 

CT.  918 

CT.  922 

CT.  928 

CT.  934 

CT.  938 

CT.  942.01-942.03 

CT.  952 

CT.  962 

CT.  964 

CT.  972 

CT.  992 

CT.  998 

CT.  1008 

CT.  1010 

CT.  1032 
Mig./Med.  Ind.  Pop.— S.W.  Orange.. 
County— Orange 
Parts: 

Chester  Twn. 

Goshen  Twn. 

Monroe  Twn. 

Warwick  Twn. 

Pov.  Pop  — Bedlord/Bushwick 

County— Kings 
Parts: 

CT.  253 

CT.  255 

CT.  257 

CT.  259.01-259.02 

CT.  261 

CT.  275 

C.T.277 

CT.  279 

CT.  281 

CT.  263 

CT.  285.01-285.02 

CT.  287 

CT.  289 

CT.  291 

CT.  293 

CT.  375 

CT.  389 

C  T.  391 

C.T.  393 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  New  York— Continued 
Population  Group  Listing 


Population  Group 


CT.  395 

CT.  397 

CT.  399 

CT.  415 

CT.  417 

CT.  419 

CT.  421 

CT.  423 

CT.  425 

CT.  465 

CT.  477 

CT.  481 

CT.  483 

CT.  487 

CT.  489 

CT.  491 

CT.  493 

CT.  495 

CT.  497 

CT.  499 

CT.  501 

CT.  503 

CT.  505 

CT.  507 

CT.  509 

CT.  511 

CT.  613 

CT.  515 

CT.  517 

CT.  519 

CT.  523 

CT.  525 

CT.  527 

CT.  529 

CT.  531 

CT.  533 

CT.  535 

CT.  537 

CT.  539 

CT.  545 

CT.  547 

CT.  549 

CT.  551 
.  CT.  553 

CT.  555 

CT.  557 

Pov.  Pop.— City  Of  Utica - 

County — Oneida 
Parts: 

Pov.  Pop.— aty  Of  Utic 
Pov.  Pop— Hamilton  Hill/Mt  Pleasant. 
County— Schenectady 
Parts: 

CT.  207-209 

CT.  210.01-210.02 

CT.  211.03 

CT.  214-217 

Pov.  Pop.— Lower  West  Side 

County— Erie 
Parts: 

C.T.«8 

CT..71.01-71.02 

CT.  72.01 

Pov.  Pop.— PS.  84  Area 

County— Erie 
Parts: 

CT.  27.02 

CT.  29 

CT.  32.01-32.02 

CT.  33  01-33  02 

CT.  34-36 

CT.  39.01-39.02 

CT.  40.01-40.02 

CT.  41 

CT.  44.02 
Pov.  Pop.— S.  Mt.  Vernon 


Degree 
o( 

shortage 
group 


PRIMARY  CARE:  New  York-Continued 
Populalion  Group  Listing 


Population  Group 


Degree 

d 

shortage 

group 


County— Westchester 

Parts: 

C.T.25-3e 

CT.  40-41 

Pov.  Pop.— Syracuse _.. 

4 

County— Onondaga 

Parts: 

Pov  Pop/City  Of  Syracuse 

Pov./Ltn.  Anoer.  (mm.- N.  Tarrytown 

2 

County— Westchester 

Parts: 

CT.  116 

Seneca  Natiorv-Allegany  Reservation 

2 

County— Cattaraugus 

Parts: 

Allegany  Res. 

Seneca  Nation — Cattaraugus  Res. 

1 

County— Cattaraugus 

Parts: 

Cattaraugus  Res. 

County— Chautauqua 

Parts: 

. 

Cattaraugus  Res. 

County— Erie 

Parts: 

Cattaraugus  Res. 

PRIMARY  CARE:  New  York 

Facmty  Listing 


Facility  Name 


Bellevue  Hosp.  Center „ 

County— New  Yor1< 
Nye  Corr.  Fac./Riker'S  Island 

County— Bronx 

Coa.  Fac./Rikers  Island 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  North  Carolina 

County  Listing 


County  Name 


Alexander 

'Anson 

•Beaufort 

Service  Area:  Belhaven 

Service  Area;  Richland 

•Bertie ^.~. : 

•Bladen 

•Caldwell 

Service  Area:  Western  Caldwell.. 
•Carteret 

Service  Area:  Eastern  Carteret ... 

•Caswell ^ . 

"Chatham 

•Clay ■■■ 

•Cleveland 


Med   Ind.   Pop- 


Population  Group: 

Cleveland  Co 

Cumt>er1and 

Service  Area:  S.  E.  Cumberland . 

•Currituck 

•Ouplin 

'Edgecomtje 


Degree 
of 

shortage 
group 
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PRIMARY  CARE:  Norlti  Carolina- 
Continued 

County  tisting 


County  Name 

Degree 

of 

shortage 

groop 

Franklin 

•Gales  .._ 

2 

3 

•Q'Vfln^ 

1 

•Halifax 
Service  Area:  Littleton 

1 

Growe/Grant- 


Servce  Area:  Scotland  Neck 

•Harnett 

Service  Area:  Western  Harnett ..._ 

*Hende'3on 

Population  Group:  Mig.  Pop. — Heoder- 

son/Polk 

•Hoke. 

•Hyde 

•Johnston 

Service  A/ea:  Benson 

Service   Area:   Newton 
ham 

Population   Group:    Mig.   Pop.— John- 
ston/Sampson  

•Martin  _ _ 

MecKlentMjrg 

Service  Area:  Central  Charlotte 

•Montgomery 

•Nash 

Population  Group:  Mig.  Pop.— Nash/ 

Wilson 

•NorttMmpton 

Onslow _ 

•Pender 

•  Person „ ".... 

•Po!k 

Population  Group:  Mig.  Pop— Hendef- 

soo/Polk 

•Robeson 

•  Sampson 

Service   Area:   Newton   Grove/Grant- 

ham _ 

Population   Group:   Mig.   Pop— John- 
ston/Sampson  

•S-jnv 
Population    Group:    Pov.    Pop.— Surry 

Co 

•Swam 

•  Tyire« 

•Warren 

Sennce  Area:  UtSeton 

'Washington 

"Wayne 
Service    Area:    Newton   Grove/Grant- 

t»m _ _ „ „ 

•Wilson 
Population  Group:   Mig.   Pop— Nash/ 
Wilson 


PRIMARY  CARE:  North  Carolina 

S&fvicc  AfB3  tfstjng 


Service  Area  Name 


UMI 


Bethaven 

County — Beauiort 
Parts: 

Bath  Twp. 
Pantego  T«^ 

Benson  _ _ 

County — Johnston 
Parts: 

Banner  T»»p 


Degree 

o< 

shortage 

group 


PRIMARY  CARE:  North  CaroHna- 
Continued 

Service  Area  Ustrng 


Service  A^eaName 


Elevation  Twp. 
Meadow  Twp. 
Pteasant  Grove  Twp. 

Central  Charlotte 

County — MecklentMjrg 
Parts: 
C.T   t 
C.T.  4-8 
C.T.  36-37 
C.T.  38.02 
C.T.  39-42 
C.T.  43.01-43.02 
C.T.  44-52 

Eastern  Carteret 

County— Carteret 
Parts: 
•Atlantic  Twp. 
•Cedar  Island  Twp. 
•Davis  Twp. 
"Harkers  Islands  Twp 
•Mar5hallt)erg  Twp. 
•Memman  Twp. 
•Portsmouth  Twp. 
"Sea  Level  Twp. 
•Smyrna  Twp. 
•Stacy  Twp. 
"Straights  Twp. 

btt)eton_ 

County— Halifax 
Parts: 

BnnkJeyville  Twp. 
Butterwood  Twp. 
Littleton  Twp. 
County— Warren 
Parts: 

Fishing  Creek  Twp. 
Judkins  Twp. 

Nenvton  Grove/Grantfiam 

County — Johnston 
Parts: 

Bentonsville  Twp. 
County— Sampson 
Parts: 

Newton  Grove  Twp. 
Westbrooks  Twp. 
County— Wayne 
Parts: 

Granttiam  Twp. 

Wichiand 

County— Beaufort 
Parts: 
•Richland  Twp. 

S.  E.  Cumberland 

County — Curnberlarxl 
Parts: 

Cedar  Creek  Twp. 
Eastover  Twp. 
Grays  Creek  Twp. 

Scotland  Neck _ 

County—Halifax 
Parts: 

Conoconna/a  Twp. 
Palmyra  Twp. 
Roserieath  Twp. 
Scotland  Neck  Twp. 

Warrenton _. 

County— Warren 
Parts: 

Fork  Twp. 
Hawtree  Twp. 
Nuttxish  Twp. 
River  T»»p. 
RoarxAe  Twp. 
Sandy  Creek  Twp. 


Degree 

o( 

shortage 

group 


PRIMARY  CARE:  North  Carolina— 
Continued 

Service  Area  Listing 


Service  Area  Name 


Shocco  Tnvp. 

Sixpound  Twp. 

Smith  Creek  Twrp 

Warrenton  Twp. 

Western  Caldwell _ 

County— Caldwell 
Parts: 

•Globe  T»»p. 

•Johns  River  Twp 

•Mulberry  Twp. 

•Patterson  Twp. 

•Wilson  Creek  Twp 

Western  Harnett— _ 

County — Harnett 
Parts: 

'Anderson  Creek  Twp 

'8art>ecue  Twp. 

•JohnsonvMIe  Twp. 

*IJllir>gton  Twp 

'Stewarts  Creek  Twp 

'Upper  LitUe  River  Twp 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  North  Carolina 

Populatioo  Group  Usl>ng 


Degree 

Population  Group 

ol 

shortage 

group 

Med  Ind  Poo  —Cleveland  Co  .         

1 

County— Cleveland 

Parts: 

Med.  Ind.  Pop. 

Mig  Pop. — Henderson /Polk _. 

1 

County— Henderson 

Parts: 

Mig.  Pop 

County— Polk 

Parts: 

Mig.  Pop. 

Mig  Pop.— Johnston/Sampson _ 

1 

County— Johnston 

Parts: 

Mig.  Pop. 

County— Sampson 

Parts: 

Mig.  Pop 

Mig  Pop.— Nash/Wilson  _ ^ 

1 

County— Nash 

Parts; 

Mig.  Pop 

County— Wilson 

Parts: 

Mig.  Pop 

Pov  PopL— Sorry  Co — - -^ 

2 

County— Surry 

Parts: 

Pov.  Pop 

PRIMARY  CARE:  North  Dakota 

County  Listing 


County  Name 


•Adams 
Service  Area:  Lemmon  (Sd/Nd).. 


Degree 

of 

shortage 

group 
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PRIMARY  CARE:  North  Dakota- 
Continued 

County  Listmg 


County  Name 


•Benson „ „ 

'Billings 

Service  Area:  Beineld/Medora 

•Bowman 

Service  Area:  Baker  (Mt/Nd) 

•Burke.- _ - 

Cavalier 

Service  Area:  Langdon/WalhaKa 

•DicKey 

Service  Area  Eltendaie/Edgety  (Nd/ 
Sd) 

Service  Area:  Oakes/Forman 

•Divide 

•CXjnn 

•Eddy 

'Emmons 

•Foster 

Service  Area:  Carrington " 

•Golden  Valley 

Grand  Forks 

Service  Area:  Norttiwood 

•Grant „....: 

*Gngqs 

•Hettinger 

•Kidder 

Sen/ice  Area:  Camngton „ 

Service  Area.  Harvey 

Service  Area:  Medina 

•La  Moure 

Service  Area:   Ellendale/Edgety  {Uaf 
Sd) 

Service  Area:  La  Moure 

•Logan 

Service  Area:  Wishek/Napoleon 

Logon 

Service  Area:  Wishek/Napoleon 

Mcintosh 

Service  Area:  Wishek/Napoleon 

•McKerwie 

•McLean.. 

•Mercer 

Service  Area:  Mercer/Otiver 

Morton 

Se~ioe  Area:  West  Morton/East  Stark.. 
Mountrail 

Sen/ice  Area:  Stanley/Tioga 

•Nelson 

Servioe  Area:  McVille 

Service  Area:  Northwood _ 

•Oliver 

Service  Area:  Mercer/Oliver 

•Pembina 

Service  A/ea:  Langdon/Walhalla 

•Pierce 

Servioe  Area:  Harvey _ _ ~. 

•Ransom 

•Renville 

•Rolette _ 

Sargent 

Service  Area:  Oakes/Forman _., 

•Sheridan _ „.... 

"Sioux... 

•Slope 

Service  fuea:  Amidon „ 

Service  Area:  Baker  (Mt/Nd) 

•Stark 

Service  Area:  BeHield/Medora 

Service  Area:  West  Morton /East  Stark. 
•Steele 

Service  Area:  Finley _ _ 

Service  Area:  Northwood 

'Stutsman 

Service  Area:  Carrington „ 

Service  Area  Medina 


Degree 
of 

shortage 
group 


2 
1 

1 

I 

1 
3 
2 

2 

I 

1 

3 
2 

2 

3 

3 
2 
2 
2 

3 
1 

1 

1 

4 

1 
1 

2 
2 

4 
1 


PRIMARY  CARE:  North  Dakota- 
Continued 

County  Listing 


County  Name 


•Walsh „ 

•Wells 

Service  Area:  Carrington..... 

Servioe  Area:  Harvey 

•Williams 

Service  A.'ea:  Stamey/Tioga 


Degree 

o< 

shortage 

group 


PRIMARY  CARE:  North  Dakota 

Service  Area  Listing 


PRIMARY  CARE:  North  Dakota- 
Continued 

Service  *fe»  Li^ng 


Service  Area  Nam* 


Oagrea 

of 
shortage 

group 


Service  Area  Name 


Amidon 

County— Slope 
Parts: 

•Amidon  City 

•Carroll  T«»p 

•Cash  Twp. 

•Cedar  Creek  Twp. 

•Chalky  Butte— Unorg. 

•Conner  Twp. 

•Crawtord  Twp. 

•Deep  Creek— Unorg. 

•Dovre  Twp. 

•E-Sx— Uriorg. 

•Harper  Twp. 

•Hume  Twp. 

•Mineral  Springs  Two. 

•Moord  Twp. 

•Mound  TvKp. 

•Peaceful  Valley  Twn. 

•Rainy  Butte  Twp. 

•Richland  Center  Two 

•Sand  Creek  Twp. 

•Sheets  Twp. 

•Slope  Center  Twp. 

•Sunshine  Twp. 

•White  Lake  Twp. 

•WoodOerry  Twp. 

Baker  (Mt/Nd) 

County— Bowman 
Parts: 

•Sunny  Slope  Twp. 

*W.  Bowman— Unorg. 
County— Slope 
Parts: 

•Bucklm  Twp. 

•Hughes  Twp. 

•Marmarth  Oty 

•N.  W.  Slope— Unorg. 

•W.  Slope— Unorg. 

Belfield/Medora 

County — Billings 
County— Stark 
Parts: 

•Belfiekl  Crty 

•ED.  98(W.  1/4) 

Can-ington 

County— Kidder 
Parts: 

•Frettim  Tv»p. 

•Lake  Williams  Twp. 

•Petersville  Twp. 

•Pettibone  Twp. 

•Pettibone  City 

•Rexine  Twp. 

'Wallace  Twp 


Degree 

oJ 

shortage 

group 


I 


County— Stutsman 
Parts: 
•Conklin  Twp 
•Connne  Twp. 
•Edmunds  Twp 
•Gertjer  Twp. 
•Glaoer  Twp. 
•Kensal  City 
•Kensal  Twp 
•Lowery  Twp. 
'Ma.'Ston  Moor  Twp 
'Nogosek  Twp. 
'Pingree  City 
'Pingree  Twp. 
'Pipestream  Valley  Twp 
'Strong  Twp. 
^Wadsworth  Twp. 
'Wallers  Twp. 
'Woodworth  City 
County— Foster 
Co-jnty- Wells 
Parts: 
'Berlin  Twp. 
•Bikxleau  Twp 
'Cathay  Twp. 
,  'Cathay  Oty 
•Haa'and  Twp. 
•Hawksnest  Twp. 
'Johnson  Twp. 
•Progress  Twp. 
'South  Cottonwood  Twp 
'Speedwell  Twp. 
'Sykeston  Oty 
'Sykeston  Twp. 
'West  Ontario  Twp 
'Woodward  Twp. 

Eilendale/Edgely  (Nd/Sd) 

County— DiCkey 
Parts: 

Ada  Twp. 

Albertha  Twp 

AltMon  Twp. 

EkJen  Twp. 

Eilendale  Oty 

EHendale  Twp 

Elm  Twp. 

Fort)esOty 

FuUertonOty 

German  Twp. 

Grand  Valley  Twp 

Hamberg  Twp. 

Kent  Twp. 

Kentner  Twp. 

Keystone  Twp 

Lorrairte  Twp. 

Maple  Twp. 

Memcourt  Oty 

MonangoOty 

Northwest  Twp 

Porter  Twp. 

Potsdam  Twp 

Spnng  Valley  Twp 

Valley  Twp. 

Van  Meter  Twp. 

Whitesior«e  Tiwp 

Wnght  Twp. 

Vorktown  Twp 

Young  Twp. 
County— La  Moure 
Parts: 

Edge4y  City 

Golden  Glen  Twp 

Kulm  Oty 

Nora  Twp. 
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PRIMARY  CARE:  North  Dakota- 

PRIMARY  CARE:  North  Dakota- 

PRIMARY  CARE:  North  Dakota- 

Continued 

Continued 

Continued 

Serypce  Area  Listing 

Service  Area  Listing 

Service  Area  Listing 

Degree 

Degree 

Degree 

Service  Area  Name 

of 
shortage 

Service  Area  Name 

o( 
shortage 

Service  Area  Name 

shortage 

group 

group 

group 

Nor  den  Twp. 

" 

•St.  Anna  Twp. 

Michigan  Twp. 

Pomona  View  Twp. 

•Valhalla  Twp. 

Nash  Twp. 

Ray  Twp. 

•Wells  Twp. 

Nesheim  Twp. 

Swede  Twp. 

•West  Norway  T»»p. 

Osago  Twp. 

Wano  T¥»p. 

•Western  Twp. 

Pekin  City 

Willowbank  Twp. 

La  Moure 

1 

Petersburg  City 
Petersburg  Twp. 
Rubin  Twp.. 

Fniey 

2 

County — La  Moure 

County— Steele 

Parts: 

Parts; 

Adnan  Twp. 

Samia  Twp. 

Broadlawn  Twp. 

Badger  Twp. 

Tolna  City 

Carpenter  Twp. 

Berlin  aty 

Wamduska  Twp. 

Colgate  Twp. 

Black  Loam  Twp. 

Williams  Twp. 

Easton  Twp. 

Bkie  Bird  Twp. 

Medina _- _.. 

1 

Ederxjale  Twp. 

CJeanTwp. 

County— Kidder 

Enger  Twp. 

Dickey  City 

Parts: 

FinteyCity 

Gladstone  Twp. 

Allen  Twp. 

Finley  Twp. 

Glen  Twp. 

Buckeye  Twp. 

Franklin  Twp. 

Glenmore  Twp. 

Bunker  Twp. 

Golden  Lake  Twp. 

Grand  Rapids  Twp. 

Crystal  Spring  Twp. 

Greenview  Twp. 

Grarxtview  Twp. 

Dawson  City 

HopeOty 

Greenville  Twp. 

Graf  Twp. 

Hugo  Twp. 

Henrietta  Twp. 

Haynes  Twp. 

Luveme  City 

Jud  City 

Manning  Twp. 

Melrose  Twp. 

Kenntson  Twp. 

Peace  Twp. 

Primrose  Twp. 

La  Moure  City 

Ouinby  Twp.              i 

Riverside  Twp. 

Litchville  T«»p. 

Sibley  Twp. 

Shertjrooke  Twp. 

Marion  City 

South  Kidder— Unorg; 

Willow  Lake  Twp. 

Mikkelson  Twp. 

Steele  City 

Harvey 

3 

Ovid  Twp. 
Peart  Lake  Twp. 

Tanner  Twp. 
Tappen  City 

County— Kidder 

■ 

Parts: 

Prairie  Twp. 

Tappen  Twp. 

•Atwood  Twp. 

Raney  Twp. 

Valley  Twp. 

'Clear  Lake  Twp. 

RosooeTwp. 

Vernon  Twp. 

•Kickapoo  Twp. 

Russell  Twp. 

Weiser  Twp. 

•Merkel  Twp. 

^ 

Ryan  Twp. 

Westford  Twp. 

•Norttiwest  Twp. 

Saratoga  Twp. 

Williams  Twp. 

•Robinson  City 

Sheridan  Twp. 

Woodlawn  Twp. 

'Robinson  Twp. 

Verona  Twp. 

County— Stutsman 

•Stewart  Twp. 

Langdon/Walhalla 

3 

Parts: 

•Tuttle  City 

County— Cavalier 

Bloomfteld  Twp. 

•Tuttle  Twp. 

County— Pembina 

Chase  Lake— Unorg. 

County— Pierce 

Parts: 

Chicago  Twp. 

Parts: 

Walhalla  City 

Cleveland  City 

•Alexander  Twp. 

Walhalla  Twp. 

Flint  Twp. 

•Antelope  Lake  Twp 

Lemmon  (Sd/Nd) 

1 

Germania  Twp. 

•Elling  Twp. 

County — Adams 

Griffin  Twp. 

•Hagel  Twp. 

Parts: 

Iosco  Twp. 

•S.  Pierce— Unorg. 

E.  Adams  (Unorg.)  S.  1/2 

Medina  City 

•Truman  Twp. 

Gilstrap  Twp. 

Newtwry  Twp. 

•Whrte  Twp. 

North  Lemrtxjn  Twp. 

Peterson  Twp. 

County— Wells 

Orange  Twp. 

Sinclair  Twp. 

Parts: 

South  Fork  Twp. 

St  Paul  Twp. 

•Bremen  Twp. 

McVille 

3 

Stirten  Twp. 
SUeeter  City 

•Bull  Moose  Twp. 

County— Nelson 

•Chaseley  Twp. 

Parts: 

Streeter  Twp. 

'Crystal  Lake  Twp. 

Adier  Twp. 

Valley  Spring  Twp. 

'Delger  Twp. 

Bergen  Twp. 

Weld  Twp. 

•Faifville  Twp. 

Central  Twp. 

Mercer/Oliver 

^ 

•Fessenden  Oty 

Clara  Twp. 

County— Mercer 

•Forward  Twp. 

Dahien  Twp. 

County— Oliver 

•Fram  Twp. 

. 

Dayton  Twp. 
Dodds  Twp. 

Northwood 

2 

'Germantown  Twp. 

County— Grand  Forks 

•Hamberg  City 

Enterprise  Twp. 

Parts: 

•Hamtoerg  Twp. 

Field  Twp. 

Arvilla  Twp. 

•Harvey  City 

Fofde  Twp. 

1 

Avon  Twp. 

'Heimdal  T»vp. 

Hamlin  Twp. 

Elm  Grove  Twp. 

•Hillsdale  Twp. 

Illinois  Twp. 

Grace  Twp. 

•Lynn  Twp. 

Lakola  City 

Lamnxxe  City 

•Manfred  Twp. 

Lakota  Twp. 

Larrimore  Twp. 

•Norway  Lake  Twp. 

Lee  Twp. 

UndTwp. 

•Oshkosh  Twfp. 

Leva!  Twp. 

Logan  Center  Twp. 

•Pony  Guteh  Twp. 

McVille  City 

Loretta  Twp. 

•Rusland  Twp. 

Melvin  Twp. 

Mora.ne  Twp. 

'Sliver  Lake  Twp. 

Michigan  City 

Niagara  City 

UMI 
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PRIMAI 

T 


RY  CARE:  North  Dakota- 
Continued 

Service  Ana  Listing 


S«fvl 


Ice  Area  Name 


Niagara  Twp. 

NorthwoodCity 

Norttiwood  Twp. 

Pleasant  View  Twp. 

Wasttington  Twp. 
County — Nelson 
Parts: 

AnelaCity 

Ora  Twp. 

Ru^  Twp. 
County— Steele 
Parts: 

Beaver  Creek  Twp. 

NewtMirgti  Twp. 

Sharon  City 

Sharon  Twp. 

Westf)ekl  Twp. 

Oakes/Forman 

County— Dickey 
Parts; 

Bear  Creek  Twp. 

Clement  Twp. 
i    Divide  Twp. 
*    Hudson  Twp. 

James  River  Valley  Twp. 

LovelTwp. 

Luddencity 

OakesCity 

Port  Emma  Twp. 

Rivardale  Twp. 
County— Sargent 

Stanley/Tioga 

County— Mountrail 
County— WilMarrw 
Parts: 

Big  Meadow  Twp. 

Champion  Twp. 

Dry  Fork  Twp. 

Equality  Twp. 

Farmvale  Twp. 

Golden  Valley  T¥»p. 

Hazel  Twp. 

Hotflond  Twp. 

Lindahl  Twp. 

Nesson  Valley— Unorg. 

New  Home  Twp. 

Pleasant  Valley  Twp. 

Ray  City 

S.  E  Williams— Unorg. 

Sauk  Valley  Twp. 

South  Meadow  Twp.  - 

TKjgaCity 

Tksga  Twp. 

View  Twp. 

West  Bank  Twp. 

Wildrose  City 

West  Morton/East  Stark 

County— Morton 
Parts; 

Almont  City 

Curlew  Twp. 

Engetter  Twp. 

Glen  Ullin  City 

HetjronCity 

New  Salem  City 

West  Morton— Unorg. 
County— Stark 
Parts: 

East  Stark— Unorg.(E.t/2 

Richardton  City 
Wishek/Nappleon 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  North  OaKota- 

Continued 

5eirviice  Area  Listing 


Service  Area  Name 


County— Logon 
County— Mcintosh 


Degree 

ol 

shortage 

group 


PRIMARY  CARE:  Ohio 

County  Listing 


County  Name 


'Adams 

'Ashtabula 

Service  Area:  OrweN 

'Brown 

Butler 

Service  Area:  Eastern  Hamilton 

Populatkxi  Group:  Pov.  Pop.— W.  Mid- 

dletown _ 

Carroll 

Clark 

Population  Group:  Pov.  Pop.— Spring- 
held., _ 

Clermont 

Service  Area:  Blanctiester _ 

Service  Area;  Eastern  Clermont 

'Clinton 

Service  Area:  Blanchester 

*Cokjmt>iarw 

Servwe  Area  East  Liverpool  (Oh/Pa/ 

Wv) „ 

Cuyahoga 

Service  Area;  Qlerfville 

Service  Area;  Hough/Norwood 

Service  Area:  Mt  Pleas. /Union-Miles/ 
Corlett 

Service  Area;  Near  West/West  Side 

Populatk>n  Group;  Medicaid  Pop.— 
Clark -Fulton/Denison/Tre 

Population  Group:  Medicak)  Pop.— 
Central/Fairfax/ iOnsman „ 

Population  Group:  Pov.  Pop.— W.  Col- 

linwood 

•Darke _ „ _ 

Franklin 

Service  Area:  Lower  Linden  (N.E.  Co- 
lumbus)  

•Guernsey 

Service  Area:  Freeport 

Hamilton 

Service  Area:  East  End  (CirKinnati) 

Service  Area:  East&Lower  Phce  Hill/S. 
Fairmont „ 

ServKe  Area;  Lincoln  Heights  (Cincin- 
nati)  ,„ 

Service  Area:  Milvale 

Service  Area:  Winton  Hills  (Cincinnati)... 

•Hardin 

•Harrison 

ServxM  Area;  Freeport 

'Henry 

'Highland 

Population  Group:  Med.  Ind.  Pop- 
Highland  Co 

•Hocking 

•  Holmes - 

•Jackson 

Population    Group:    Medicaid    Pop.— 

Jackson  Co _ 

Jefferson 

Service  Area;  Berghote/ Amsterdam 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Ohio— Continued 

County  Listing 


County  Nanie 


Degree 

of 

sfiortage 

group 


Pov.    Pop.— Law- 


Pop- 


Service  Area  East  Liverpool  (Oh/Pa/ 

Wv) 

Lawrertc* 

Population    Group: 

renceCo _ 

Lorain 

Population    Group:    Medicaid 

Lorain , 

Lucas 

Service      Area:      Center      City/Dorr 
(Toledo) _ 

Service     Area;     Near     South     Side 

(Toledo) „ 

Mahoning 

Servwe  Area;  Eastside  Youngstown 

•Monroe 

Service  Area:  f^ew  Matamoras 

Servwe  Area;  Woodsfield 

Montgomery 

Service  Area:  West  Dayton 

'Morgan . ............ 

'  Morrow ..._..... . . . .. 

•Perry 

•Pike 

•Preble 

•Ross 

Population    Group:    Medicaid    Pop- 
Ross  Co „ 

•Sandusky 

Population  Group:  Medicaid/MSFW— 

Sandusky  Co _ 

Trumlxill 

Sennce  Area:  Onurell 

Service  Area:  The  Flats  (Warren) 

•Tuscarawas 

Servkse  Area;  Freeport „ 

•Vinton „_ 

Warren 

Service  Area;  Blarwhester 

Washington 

Service  Area:  New  Matamoras 


2 

1 

1 
1 

2 

1 


PRIMARY  CARE:  Ohio 

SennceAraa  Listing 


Service  Area  Name 


Degree 

of 

shortage 

group 


Bergholz/Amsterdam 

County— sJefferson 
Parts: 

Ross  Tvup. 
SpringfieM 

Blancfiester ...... 

County— Clermont 
Parts: 

Wayne  Twp. 
County— Clinton 
Parts: 
•Manon  Twp. 
County— Warren 
Parts: 

Harland  Twp. 
Center  City/Dorr  (Toledo). 
County— Lucas 
Parts: 

C.T.  27-28 
C.T  31-37 
C  T  39 
East  End  (Cincinnati) „... 
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PRIMARY  CARE:  Ohio— Continued 

Service  Area  Listing 


Service  Area  Name 


420) 


UMI 


County — HamiMon 
Parts: 

C.T.  43-44 
C.T  47.02 

East  Liverpool  (O./Pa/Wv) 

Coonty— Columbiana 
Parts. 
•Center  Twp. 
*East  Liverpool  City 
•Ek  Run  Twp. 
•Franklin  Twp. 
•Hanover  Twp.  (S.  1/2) 
•Liverpool  TvKp. 
•Madison  T»»p. 
•Middleton  Twp. 
•St.  Oair  Twp. 
•Washington  Twp. 
•Wayne  Tinrp. 
•Wellsville  City 
•Yeaow  Creeli  Twp. 
Coonty — Jefferson 
Parts; 

Brush  Deek  Twp. 
Saline  Twp. 
EastA Lower  Price  HiU/S.  Fairmont. 
County — Hamilton 
Parts: 

C.T.  87  (Fairmont— Soot 
C.T.  89  (Fairmont — Sout 
C.T.  91-96  (Price  Hill— Ea 
C  T.  103  (Riverstde— Set 

Eastern  Clermont 

County — Clermont 
Parts: 

Franklin  Twp.  (Pt.  Of  C.T. 
Monroe  Twp.  (C.T.  417) 
Ohio  Twp.  (C.T.  416) 
Tate  Twp.  (C.T.S  418  &  419) 
Washinghton  Twp.  (PL  Ol  CT. 
420) 

Eastern  Hamilton 

County— Butler 
Parts: 
C.T.  3-4 
C.T.  6 
C.T.  7.01-7.02 

Eastside  Youngstown 

CJourrty— Mahoning 
Parts; 

CT.  8001-8008 

Freeport..„ 

County — Guernsey 
Parts: 

Londondeny  T«p 
Madiscn  Twp 
Washington  Twp 
County— Harraon 
Parts: 

Freeport  Twp 
Moorefield  T»vp 
l^tottingham  Twp 
Washington  Twp 
County — Tuscarawas 
Parts; 

Perry  Twp 

Glenville... 

County— Cuyahoga 
Parts: 
CT.  1114 
C.T.  1161-1168 
C.T.  1181-1185 

Hough/Norwood „ 

County — Cuyahoga 
Parts: 

CT.  1112-1113 
CT.  1115-1119 


Degree 

of 

shortage 

gfoup 


PRIMARY  CARE:  Ohio— Continued 
Service  Area  Listing 


Degree 

Service  Area  Name 

ol 

shortage 

group 

CT.  1121-1128 

CT.  1186 

CT.  1189 

Lirxxjin  Heighls  (Ctncirmati) 

3 

County— Hamilton 

Parts: 

C.T.  227  (Uneoln  Heights 

Lower  Linden  (N.E.  Cotumbos) 

4 

Ckxinty— Franklin 

Parts: 

CT.  7.10 

CT.  7.20 

CT.  7.30 

C.T.  9.10 

C.T.  9.20 

C.T.  14-15 

C.T.  75.11 

C.T.  75.20 

Milhrate.. _ _ 

1 

Courrty— Hamilton 

Parts: 

C.T.  28 

C.T.  77 

C.T.  85.02 

C.T.  86.01 

Mt  Pleas./UniorvMiles/Cortett 

1 

Coonty— Cuyahoga 

Parts; 

C.T.  1165-1156 

C.T.  1196-1199 

C.T.  1204-1209 

C.T.  1211-1216 

Near  Sooth  Side  (Toledo) 

1 

County— Lucas 

Parts: 

C.T.  38 

C.T.  40-42 

C.T.  54 

Near  West/West  Skle 

1 

County — Cuyahoga 

Parts: 

CT.  1012 

C.T.  1014-1019  . 

CT.  1021-1026 

CT.  1031-1039 

New  Matamoras    „ „ 

1 

County— Monroe 

Parts: 

Benton  Twp. 

JackaonTwp. 

County— Washington 

Parts; 

Grandvlew  Twp. 

Independence  Twp. 

Liberty  Twp. 

Ludlow  Twp. 

Orwoil „ 

2 

Coonty— Ashtabula 

Parts: 

•Colebrook  Twp. 

•Hartsgrove  Twp. 

•New  Lyme  Twp. 

•Omvell  Twp. 

•Roaming  Shores  Vil. 

•Rome  Twp. 

•Windsor  Twp. 

Coonty— Trumbull 

Parts: 

Bloomfield  Twp. 

Greene  Twp. 

Gostavus  Twp. 

The  Flats  (Warren) .^ „ 

1 

Coonty— Trumbull 

Parts: 

C.T.  9205-9206 

West  Dayton 

2 

PRIMARY  CARE:  Ohio— Continued 
Service  Area  Listing 


Degree 

Service  Area  Name 

ol 
shortage 

group 

Cxinty — Montgomery 

Parts; 

C.T.  4-« 

CT.  13 

CT.  14.02 

C.T.  15-17 

C.T.  19-23   , 

C.T.  25-26 

CT.  28-33 

CT.  702.01-702.02 

CT.  703 

Winton  Hills  (Cincinnati) 

4 

Coonty— Hamilton 

Parts: 

CT.  80  (Winton  Hills) 

WoodsfieW 

2 

Coonty— Monroe 

Parts: 

•Adams  Twp. 

•Bethel  Twp. 

•Center  Twp. 

•Franklin  Twp. 

•Green  Twp. 

•Lee  Twp. 

•Malaga  Twp. 

•Ohio  Twp. 

•Peny  Twp. 

•Salem  Twp. 

•Seneca  Twp. 

•Summit  Twp. 

•Sunsburg  Twp. 

•Switzerland  Twp. 

•Washington  Twp. 

•Wayne  Twp. 

PRIMARY  CARE:  Ohio 

Population  Group  Usting 


Degree 

Population  Group 

of 
shortage 

group 

Med.  Ind.  Pop-Highland  Co —- 

3 

County— Highland 

Parts: 

Med.  Ind.  Pop. 

Medicaid  Pop— Central/Fairlax/Kinsman.. 

1 

County— Cuyahoga 

Parts: 

CT.  1079  (Winton  Hills) 

C.T.  1087-1089 

CT.  1091-1093 

CT.  1096-1099 

CT.  1101-1103 

CT.  1129 

CT.  1131-1139 

CT.  1141-1145 

C.T.  1147-1148 

Medicaid      Pop— ClarK-Fulton/Oenison/ 

Tre - 

1 

County— Cuyahoga 

Parts: 

C.T.  1027-1029 

C.T.  1041-1042 

C.T.  1044-1049 

C.T.  1051-1056 

Medicaid  Pop. — Jackson  Co _ 

2 

County— Jackson 

Parts: 

Medicaid  Pop. 

Medicaid  Pop— Lorain 

4 
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PRIMARY  CARE:  Ohio— Continued 

Population  Groi4)  Listing 


Degree 

Population  Group 

of 
shortage 

group 

County— torain 

Parts: 

Lorain  City 

Medicaid  Pop.— Ross  Co 

3 

County— floss 

Parts: 

Medk:aid 

Medicaid/MSFW    Sandusky  Co 

3 

County— Sandusky 

Parts: 

Sandusky 

Pov.  Pop. — Lawrence  Co 

2 

County— Lawrence 

Parts: 

Pov.  Pop. 

Pov.  Pop— SpringfieW „ _ 

2 

County-Clark 

Parts: 

C.T.  1-3 

• 

C.T.  8 

C.T.  9.01-9.02 

C.T.  10 

C.T.  11.01-11.02 

C.T.  12 

Pov.  Pop— W.  ColHnwood 

1 

County— CuyalK>ga 

Parts: 

C.T  1169  (Pov.  Pop.) 

C.T.  1171-1175  (Pov.  Pop.) 

C.T.  1179  (Pov.  Pop.) 

C.T.  1261  (Pov.  Pop.) 

Pov.  Pop— W.  MkJdtetown. 

1 

County— Butler 

Parts: 

C.T.  14  (Part) 

C.T.  128-132 

PRIMARY  CARE:  Oklahoma 

I !  Comty  Listing 


County  Name 


•Atoka  3 

Facility:  Stringtown  Corr.  C 

*  Beaver . 

•Ctioctaw , 

Cleveland 

Facility:  Josepti  Harp  Corr.  C.  „ 

Facility:  Lexington  Corr.  C 

•Coal 

•Greer 

Facility:  Ok.  State  Pen— <3ranite 

•Haskell 

•Latimer „„. 

•Le  Flore 

Servkie  Area:  South  Le  Rore 

Logan _ 

•Mayes 

ServkM  Area  Chelsea/New  Alkjwe.. 

McOain. 

•Nowata 

Service  Area:  Chelsea/New  Alhjwe.. 

Service  Area:  Nowata 

Oklahoma 

Service  Area  S.E.  Oklahoma  City.... 

Facility  Mat>el  Bassett  Corr.  C 

Osage 

Facility:  Conners  Corr.  C 

Pottawatomie 

Service  Area:  Konawa _. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Oklahoma— Continued 

County  Listing 


County  Name 


•Pushmataha 

Service  Area:  Clayton „ 

•Roger  Mills „ 

Rogers 

Service  Area:  Chelsea/New  Alluwe 

•Seminole 

Service  Area  Konawa , 

•Texas 

Senrice  Area  Toxhoma  (Ok/Tx) 

•Tillman 

Tulsa 

Service  Area:  North  Tulsa 

Population  Group:  Am.  In.  Pop.— Tulsa 
•Washita 

Sennce  Area  Southwest  Washita 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Oklahoma 

Service  Area  Listing 


Degree 

Servwe  Area  Name 

of 

shortage 

group 

Chelsea/New  Alluwe 

1 

County— Mayes 

Parts; 

•Adair  ED.  12 

County— Nowata 

Parts; 

•New  AHuwe  E.D.  14 

County— Rogers 

Parts: 

E.D.  1-4 

Clayton _ 

1 

County— Pushmataha 

Parts: 

•N.  Pushmataha  CCD 

Konawa _ 

2 

County— Pottawatomie 

Parts: 

Maud  (C.T.  5012) 

Wanette-Asher  (C.T.  5013) 

County— Seminole 

Part* 

Konawa  CCD 

Seminole  South  CCD 

North  Tulsa 

1 

County— Tulsa 

Parts: 

C.T.  2-10 

C.T.  12-14 

C.T.  57 

C.T.62 

C.T.  79 

C.T.  80.01-80.02 

C.T.  91.01 

Nowata 

3 

County— Nowata 

Parts: 

•Lenapah-Delaware  CCD 

•Nowata  CCD 

•South  Cotfeyville-Wano  CCD 

S.E.  Oklahoma  City 

1 

County— Oklahoma 

Parts: 

C.T.  1039 

C.T.  1048 

C.T.  1053-1054 

C.T.  1073.04 

South  Le  Ftore 

■      1 

PRIMARY  CARE:  Oklahoma— Continued 

ServKe  Area  Listing 


Servk:e  Area  Name 


Degree 

ol 

shortage 

group 


County— Le  Flore 

Parts: 

•South  Le  Rore  CCD 

•Talihina  CCD 

Southwest  Washita 

1 

County— Washita 

Parts: 

•Southwest  Washita  CCD 

Texhoma  (Ok/Tx) „. 

1 

County— Texas 

Parts: 

West  Texas  CCD 

PRIMARY  CARE:  Oklahoma 

Population  Group  Listing 


Population  Group 


Am.  In.  Pop  — Tuls«..„ 
County- Tulsa 
Parta 

Am.  In.  Pop 


Degree 

of 

shortage 

group 


1 


PRIMARY  CARE:  Oklahoma 

FadHty  Listing 


Facility  Name 


Degree 

of 

shortage 

group 


Conners  Corr.  C - 2 

County— Osage 
Joseph  Harp  Con.  C 1 

County— Cleveland 

Joseph  Harp.  Corr.  C 
Lexington  Corr.  C 

County— Cleveland 

Lexington  Assessment/Recep.  C, 
Mat)el  Bassett  Corr.  C 3 

County — Oklatioma 
Ok.  State  Pen— Granite 2 

County— Greer 

Oklahoma  State  Pan.— Granite 
Stringtown  Con.  C _ 

County— Atoka  3 


PRIMARY  CARE:  Oregon 

County  Listing 


County  Name 


•Baker 

Service  Area:  Halfway 

•Benton 

Service  Area:  Aisea 

Service    Area    Junction    City/Harhs- 

tXjrg/Monroe «- 

Clackamas 

Service  Area:  Estacada ~ 

Service  Area:  Mt  Hood 

Population  Group:  MSFW— Clackamas.. 


Degree 

of 

shortage 

group 
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PRIMARY  CARE:  Oregon— Continued 

CcunlyUstng 


County  Name 


Band 


•Columbia 

Service  Area:  Ciatskame 

Service  Area.  VernorMa 

•Coos 

Service  Area.  Powers 

•Curry 

Service  Area.  Port  Oford 

'Douglas 

Service  Area  G'endale 

Population  Group.  Oytn  Creeh 

Umpqua  Indians 

•Gilliam 

Service  Area  Artingtort 

Service  Area:  Condon 

•Grant 

Service  Area:  Jot'n  Day „ 

Service  Area.  Long  Creek _ 

•Harney 

Service  Area:  Bums 

ServKe  Area:  Sooth  Hamey 

Population  Group:  Bums  Pawte  Res. 

•Hood  River 

Poputation  Group;  MSfW— Hood  Rwer 

(Or/Wa) 

Jackson 

Service  Area:  Appiegate-WilHams 

Service  Area:  Shady  Cove 

Population    Group:    MSFW-^lacksort 

Co ....- 

•Jeflerson 

Population    Group:    Am    Indian    Pop- 
Warm  Springs  Res 

•Josephine 

Service  Area:  Applegate-Winiams 

Service  Area:  Cave  Junction 

Service  Area:  Giendale _ „ 

•Klamath 

Service  Area:  Sly 

Service  Area  Chilloquin „ „ 

•Lake 

Service  Area:  Silver  Lake 

Lane 

Service    Area:    Junction    City/Harris- 
burg/Monroe : 

Service  Area;  Lovwell _. 

Service  Area:  McKenzie 

Service  Area:  Oakndge 

Service    Area:    Triangie    Lake/Swis- 
shome „ „... 

Service  Area:  Veneta 

•Lincoln 

Population   Group:   Confed.    Tribes    / 

Siletz  Res. 

•Unn 

Service    Area;    Jurtction    City/Harris- 
burg/Monroe 

Service  Area:  M.H  City/ Gates 

'Malheur 

Service  Area;  Jordan  Valley 

Service  Area:  Nyssa  (O/kl) 

Service  Area.  Vaie 

Population  Group:  MSFW— N.  Treas- 
ure Valley  (Id/Or) 

Manon 

Service  Area;  Detroit 

Servtce  Area:  Mill  City/Gates 

Population  Grotjp:  MSFW— Polk  _ 

Facility  St  Pen./Womens  Coa.  I.  ..„ 

Facility;  State  Co«t.  i 

•Morrow 

Service  Area  Boardman 

Multnomah 

Population     Group:      Pov./ Homeless 

Pop— BumsKle(Portiand) _ 

Polk 

Service  Area;  Willamina 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Oregon— Continued 

County  UsUng 


County  Name 

Degree 

of 

shortage 

group 

Population  Group;  Conted.  Tribes  Ot 

Grande  Ronde  Res. J 

Population  Group;  MSFW— Polk 

•Sherman 

Service  Area  Moro/Grass  Valley 

Service  Area'  Wasco          

1 

1 

1 

4 

•Tillamook 
Service  Area  Nehatem 

1 

Service  Area  Pacific  Qty/Cloverdale 

•Umatilla 

Popuiaton  Group;  Am  Indian  Pop— 
UmatiUa                    _. 

Population  Group:  MSFW— Umabaa 

•Union 

Service  Area  Cove/Union 

•Wasco 

Service  Area  Maupin 

3 

1 
2 

1 

2 

Population    Group:    Am    Indian    Pop- 
Warm  Springs  Res..._ _ 

Population  Group:  MSFW— Hood  R>ver 
(Or/Wa) 

1 
1 

Washington 

Population   Group:    MSFW— Washing- 
ton  „ 

•Wheeler 

Service  Area  Fossil 

1 
1 

Service  Area;  Mitchell .._. 

Yamhill 
Service  Area'  Willamina         

1 
1 

Population  Group;  Confed.  Tribes  Of 
Grande  Rorxle  Res 

1 

Population  Group;  MSFW— YamhUI 

1 

PRIMARY  CARE:  Oregon 

Service  Area  Listing 


Service  Area  Name 


Alsea _ _ 

County — Benton 
Parts: 
•S.W.  Benton  Dtv.  (W  1/3) 

Applegate-Williams 

County— Jackson 
Parta 

Southwest  Jackson   Div    (S.W, 
Pt.) 
County — Josephine 
Parts 
•Williams  Div. 

Arlington _ 

County— Gilliam 
Parts: 
•Arlington  Div. 

BIy : 

County— Klamath 
Parts 
•Langell  CCO 

Boardman „ 

County— Morron* 
Parts; 

Boardman  CCO 

Burns 

County— Hamey 
Parts 

Burns  CCD 
Drewsey  CCO 
Cave  Junction „ 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Oregon-Continued 

Service  Area  Lisiing 


Service  Area  Name 


County— Josephine 
Parts 

Cave  Junction  Div. 
ED.  21  (WOderville  Div. 

Chilloquin -. ».„».. 

County— Klamath 
Parts: 
•ChHoquin  Dtv. 
•Qresent  Lake  Div.  (S.  Pt) 
•Keno  Div.  (N.  Pt.) 

ClatsKanie ~ - 

County— Cohjmbia 
Parts 

Ctatskanie  CCO 
Marshland  CCO 

Condon „ _ 

County — GHIiam 
Parts: 
•Condon  Diw. 

Cove/Union _.. 

County— Unkjn 
Parts 
•Cove  Div. 
•Union  Div. 

Detroit 

County— Marion 
Parts: 

MHI  City  Div.  (E  1/2) 

Estacada 

County— Clackamas 
Parts 

Estacada  CCD 

Fossil _ _ 

County— Wheeler 
Parts 
•Fossil  Div. 

Glendale 

County— Douglas 
Parts 

ED.  272-274  (S.  Umpqua  CCD) 
County— Josephine 
Parts: 

E.O.  7-8  (grants  Pass  Div.) 
ED    1&-18  (N.W.  Josephine  D 

Halfway 

County— Baker 
Parts 
•Eagle  Valley  CCO 
•Halfway  CCO 

John  Day 

County— Grant 
Parts 

JotwDayCCO 
Prairie  City  CCO 
Seneca  CCO 

Jordan  Valley _ - ~ 

County— Malf'eur 
Parts 
•Jordan  CCO 

Junction  City/Hamsburg/Monroe .._ - 

County— Benton 
Parts 

Se  Benton  CCD  (S.  1/2) 
County— Lane 
Parts 

Junction  City  CCO 
County— Linn 
Parts: 

Hamsburg  CCD  (S. 

Long  Creek 

County — Grant 
Parts 
'Long  Creek  Diw. 
Lowell 


.1/2) 


Degree 

of 

shortage 

group 


UMI 
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PRIMARY  CARE:  Oregon— Continued 

Service  Area  Listing 


Service  Area  Name 


Courfly— Larie 
Parts: 

Lonvell  Div. 
Maupin. 
Coortv— Wasco 
Parts 
•Dufuf  Oiv.  (S.  1/2) 
McKenzia 
County— Lane 
Parts; 

C.T,  1  (mckenzie) 

Mill  Crty/Gates 

County— Linn 
Parts: 
Mill  oty  ceo  (W  Cent 
County— Marion 
Parts: 

Mill  Oty  ceo  (W.  Cent 

Mitchell 

County— Wheeler 
Parts: 
*M<tchetl  Oiv 
Moro/Grass  Valley 
County — Sherman 
Parts 
•Mora  Div 
ML  Hood 

County— Clackamas 
Parts: 

Mt  Hood  ceo 

Nehalem _ 

County— Tillamook 
Parts: 

Nehalem  CCO 

Nyssa  iOtfUi) 

County— Malheur 
Parts 

'Adrian  Oiv. 
•Nyssa  Oiv. 
'Owyhee  Oiv. 

Oakndge 

County— Lane 
Parts: 

Oakodge  CCO 
Pacific  Oty/Coverdale. 
County- Tillamook 
Parts: 

Beaver  CCO 
Nesko«rinCCO 
PortOfford. 
County— Curry 
Parts: 

Port  Ortord  CCO 
Powers . 
County— Coos 
Parts: 

'Powers  Oiv. 

Stiady  Cove . 
County— Jackson 
Parts: 

Butte  Falls-Prospect  CCO 
Shady  Cove  CCO 

Silver  Lake 

County— Lake 
Parts: 
•Silver  Lake-Ft  Rock  CCO 

South  Harney. .... 

County — Harney 
Parts: 
'Oiamond  Oiv 

Triangle  Lake/Swisshome 

Countf^Lana 
Parts: 

Mid.  Siuflaw/Tn-Lake  CCO 


Degree 

o( 
shortage 

group 


Vale.. 


PRIMARY  CARE:  Oregon— Continued 

Service  Area  Listing 


Degree 

Service  Area  Name 

of 

shortage 

group 

County— Malheur 

Parts: 

BroganCCO 

Juntura  CCO 

Vale  CCO 

West  Vale  CCO 

Ver^eta 

4 

Couf«y— Lane 

Parts: 

VeneuCily 

CT.efw.  1/2) 

C  T.  902 

VemoTMa „ 

2 

County— ColumtM 

Parts; 

Vernonia  CCO 

Wasco.- _ 

4 

County— Sherman 

Parts: 

Wasco  Oiv. 

Wiiiamina , 

4 

County— Polk 

Parts: 

Wrilamina  Oiv 

, 

County— Vamh* 

Parts: 

Shendan  Oiv.  (W  2/3) 

PRIMARY  CARE:  Oregon 

Population  Croup  Listing 


Degree 

Population  Group 

of 

a-oup 

Am  Indian  Pop— Umatilla 

1 

County— Umatilla 

Parts: 

Reservation  Oiv 

Am  Indian  Pop-VI/arm  Springs  Res 

1 

Count»->te«8non 

1 

Parts: 

Warm  Springs  Oiv 

County— Wasco 

Parts: 

Warm  Springs  Oiv 

Bums  Paiute  Res 

1 

County— Harney 

Parts: 

Bums  Paiuta  Indian  Colo 

' 

Confed.  Tribes  /  Siietz  Res 

1 

County— Lincoln 

Parts: 

Conied.  Tribes/Siietz  Re 

Confed.  TntMS  Of  Grande  Ronde  Res .' 

4 

County— Polk 

Parts: 

Confed.  Tnl)es/Gi-andeflo 

County— Yamhill 

Parts: 

Grande  Ronde  Res. 

Cow  Creek  Band  Umpqua  Indians 

1 

County— Douglas 

Parts: 

Cow  Creek-Umpqua  Indians 

MSFW— Gackamas 

1 

County— Clackamas 

Parts: 

MSFW 

MSFW-Mood  River  (Orwa) 

1 

PRIMARY  CARE:  Oregon— Continued 

Populati»y  Group  Listing 


. 

Degree 

Population  Group 

ol 
shortage 

group 

County— Hood  River 

Parts; 

MSFW 

County-Wasco 

Parts: 

MSFW 

MSFW— Jackson  Co 

4 

Cour«y— 4aokson 

Parts: 

MSFW 

MSFW— M.  TrMsure  Valley  (*d'Or| 

4 

County    Malheyr 

Parts: 

MSFW 

MSFW-Polk 

t 

County— Uanon 

Parts: 

MSFW 

County— Polk 

Parts: 

MSFW 

MSFW— UmatilU „ _ 

2 

County— Umatilla 

Parts: 

MSFW 

MSFW— Washington 

« 

County— Washington 

Parts: 

MSFW 

MSFW— Vamhiil 

4 

County— Yamhill 

Parts; 

MSFW 

Pov  /Homeless  Poo  — 8'jmsidei?0'itan<i) . 

2 

County— Multnomah 

Parts: 

C.T.  21  (w.  1/2) 

CT  51  (w.  1/2) 

PRIMARY  CARE:  Oregon 

Facihty  Listing 


Facility  Name 


St  Pen  /Womens  Con'  I 

County    Manon 

St  Penywomens  Cot.  C. 
Sta»e  Co«T.  I _ 

County— Manon 


Degree 

of 

shortage 

roup 


PRIMARY  CARE:  Pennsylvania 

County  Listing 


County  Name 


Adams 
Service  Area  North  Adams 

Allegheny 
Service    fiifea     Arimgton    Heights/ St 

Oair 

Service  Area;  Homeaood-Srushlon 

Service  Area:  Manchester 

Service  Area:  McKees  Rocks-Stow* 

Population  Group:  Medicaid  Pop.— E. 
Liberty 


Degree 
of 

shortage 
group 


49302 
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PRIMARY  CARE:  Pennsylvania- 
Continued 

County  Listing 


County  Name 

Degree 

of 

shortage 

group 

•Armstrong 
Service  Area:  Daylon  Rural  Valley 

4 

Service  Area:  KiskI  Valley 

2 

Service  Area:  Northeast  Butler 

3 

Service  Area"  Punxsutawney  

3 

Eeaver 
Sen/ice  Area:  East  Liverpool  (0)/Pa/ 

•Bedford     " 

Service  Area:  Broad  Top  (Area  22) 

Service  Area:  Hyndman _ 

•Butler 
Service  Area:  Northeast  Butler 

3 

3 

1 

3 

Camtiria 
Service  Area:  Ebenstxjrg 

3 

Sen/ice  Area:  S.  Central  Clearfield 

Cameron 
Service  Area:  AustirvEmporium 

4 
4 

Centre 

Service  Area:  Snow  Shoe. 

•Clearfield 

Service  Area:  Mahatfey „ 

Service  Area:  S.  Central  Clearfield 

Service  Area:  Snow  Shoe 

1 

1 
4 
1 

Co(umt)ia 
Service  Area:  Shamokin 

3 

•Crawford 

Service  Area:  Conneautville _.„.. 

Dauphin 

Service  Area:  MiHersburg _ 

Delaware 

Service  Area:  City  Of  Chester ; 

2 

2 

2 

Erie 
Service  Area:  Southern  Erie 

4 

Population  Group:  Medicaid  Pop.— Erie 

City _ 

Fayette 

Service  Area;  Cormeflsville  ...„ 

Service  Area:  Greensboro 

3 

4 
2 

Service  Area:  Markl€ysburg..„ _ 

Service  Area:  Republic 

2 
2 

•Franklin 

Service  Area:  Valleys  Community 

•Fulton 

Sennce  Area:  Hancock  (Md/Pa/Wv) 

•Greene 

Service  Area:  Clay/Battelle  (Wv/Pa) 

Service  Area:  Greensboro 

4 

2 

2 
2 

•Huntingdon 
Service  Area:  Big  Valley 

4 

Service  Area:  Broad  Top  (Area  22) 

Sennce  Area:  Cromwell  (PInng  Area 
25) 

3 
t 

•Indiana 
Service  Area:  Mahaffey 

1 

Service  Area:  Punxsutawrtey 

3 

•Jefferson 
Service  Area:  Punxsutawney 

3 

•Juniata 
Service  Area:  Mt  Pleasant  Mills-Midd- 
letoorg 

2 

Lancaster 
Population  Group:  Pov.  Pop.— Welsh 

Mtn „ 

Population  Group:  Spaa  Sp.  Pop.— 

S.E.  Lancaster 

2 
1 

Ljzeme 
Service  Area:  Exeter 

3 

'VcKean 
Service  Area:  Central  Mckean 

4 

Service  Area:  Shinglehouse 

2 

Mercer 
Popufation    Group:    Medicaid    Pop.— 
Sharon /Farr  ell 

4 

PRIMARY  CARE:  Pennsyivanii 

Continued 

County  Listing 


Oxinty  Name 


•Mifflin 

Service  Area:  Big  Valley 

•Northumberland 

Servkie  Area.  Hemdoo „ 

Service  Area:  Millersbufg 

Service  Area:  Shamokin 

Philadelphia 

Service  Area:  Lower  N.  Philadelphia 

Service  Area:  South  Philadelphia 

Service  Area:  Upper  N.  Philadelphia 

Service  Area;  West  Philadelpfiia 

•Potter 

Service  Area:  Shinglehouse „ 

Service  Area:  Westfield _..... ... 

•Schuylkill 

Service  Area;  Hemdon 

•Snyder 

Service  Area:  Mt  Pleasant  Mills-Midd- 

leburg 

Somerset 

Service  Area:  Confluence  (Area  7) _... 

Service  Area:  Hyndman 

•Sullivan 

Service  Area:  La  Porle _.._ 

'Susquehanna 

Service  Area:  Montrose  (Area  14)..^.... 
Tioga 

Service  Area:  Blossburg 

Service  Area:  Elkland  (Ny/Pa) 

Service  Area:  Mansfield __.... 

Service  Area:  WestfieW 

'Wayne 

Service  Area:  Northern  Wayne 

V^estmoreland 

Service  Area:  Connellsville 

Service  Area;  Kiski  Valley 

Wyoming 

Service  Area:  Exeter _.. 

York 

Service  Area;  York „.... 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Pennsylvania 

Service  Area  Listing 


UMI 


Degree 

Service  Area  Name 

of 

shortage 
group 

Arlington  Heights/St  Clair 

1 

County— Allegheny 
Parts: 

C.T.  1603-1604 

C.T.  1606 

Austin-Emporium 

4 

County— Cameron 

Big  Valley - 

County— Huntingdon 
Parts: 

4 

•Banee  Twp. 
•Brady  Twp.  (N.  1/4) 
•Jackson  Twp. 
•Miller  Twp. 
County— Mifflin 
Parts: 

•Armagh  Twp. 
•Brown  Twp. 
•Menno  Twp. 
•Union  Twp. 
Blossburg 

2 

PRIMARY  CARE:  Pennsylvania- 
Continued 

Service  Area  listing 


Service  Area  Name 


Oiunty- Tioga  , 
Parts: 

'Bloss  Twp. 

•Blossburg  Boro. 

'Covington  Twp. 

•Hamilton  Twp. 

•Liberty  Boro. 

•Liberty  Twp.  (E.  1/2) 

'Putnam  Twp. 

'Union  Twpi 

'Ward  Twp. 

Broad  Top  (Area  i2) 

County— Bedford 
Parts: 

•Broad  Top  Twp. 

•Coakjale  Boro. 

•Hopewell  Boro. 

•Liberty  Twp. 

•Saxton  Boro. 
County — Huntingdon 
Parts: 

'Broad  Top  City  Bwo. 

•Carbon  Twp. 

'Cass  Twp. 

•Cassville  Boro. 

•Coalmont  Boro. 

•Dudley  Boro. 

•Hopewell  Twp. 

•Todd  Twp. 

•Wood  Twp. 

Central  Mckean 

County— McKean 
Parts; 

'Annin  Twp. 

•Eldred  Boro. 

•Eldred  Twp. 

•Hamlin  Twp.  (E.  1/2) 

•Keating  Twp. 

•Liberty  Twp. 

•Mt.  Jewett  Twp.  (E.  1/2) 

•Nonnnch  Twp. 

•Otto  Twp. 

•Port  Allegany  Boro. 

•Sergeant  Twp. 

•Smethport  Boro. 

City  Of  Chester 

County— Delaware 
Parts; 

C.T.  4048 

C.T.  4049.01-4049.02 

C.T.  4050-4057 

C.T.  4058.01-4058.02 

C.T.  4059-4060 

Clay/Battelle  (Wv/Pa) 

County — Greene 
Parts; 

•Aleppo  Twp. 

•Freeport  Twp. 

•Gilmore  Twp. 

•Jackson  Twp. 

•Sprlnghill  Twp. 

Confluence  (Area  7) 

County— Somerset 
Parts; 

Addison  Boro. 

Addison  Twp. 

Casselman  Boro. 

Confluerx»  Boro. 

Lower  Turkeyfoot  Twp. 

Upper  Turkeyfoot  Twp. 

Conneautville 

County— Crawford 
Parts: 

•Beaver  Twp. 


Degree 

of 

shortage 

group 
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PRIMARY  CARE:  Pennsylvania- 
Continued 

I      Setvice  Area  Listing 


Service  Area  Name 


•Conoeatrt  T¥»p. 

'Cortneautville  Bora 

•Cussewago  Twp.  (W.  1/2) 

•Hawfield  Twp.  (W.  1/2) 

'LirtesvHIe  Boro. 

•Pine  Twp. 

•Spring  Twp. 

•Spnngt)oro  Boro. 

•SummerhiB  T»»p. 

Connellsville _ ._ 

County— fayette 
Parts: 

BuUskin  Twp. 

Connetlsville  Qty 

Connellsville  T»»p. 

Oawaon  Boro. 

Dunbar  Bora 

Dunbar  Twp. 

Everson  Boro. 

Lower  Tyrone  Twp. 

S.  Connellsville  Boro. 

Saltlick  Twp. 

Springfield  Twp. 

Upper  Tyrorte  Twp. 

Vanderbuilt  Boro. 
County— Westmoreland 
Parts: 

E.  Huntingdon  Twp. 

Mt.  Pleasant  Boro. 

Mt  Pleasant  Twp. 

S.  Huntingdon  Twp. 

Scottsdale  Bora 

Smithton  Boro 

Cromwell  (Pinng  Area  25) 

County— Huntingdon 
Parts; 

•Clay  Twp; 

•Cromwell  Twp. 

•DutttnTwp. 

•Oftjisonta  Bora 

•Rockhill  Boro. 

•Saltiilo  Boro. 

'Shade  Gap  Boro. 

•Springfield  Twp. 

•Tell  Twp. 

•Ttwee  Springs  Bora 

Dayton  Rural  Valley ._ 

County— Armstrong 
Parts: 

•AtwoodBoTO. 

•Cowanshannock  Twp. 

•Dayton  Boro. 

•Redbank  Twp.  (W.  2/3) 

•Rural  Valley  Boro. 

•Wayne  Twp. 

East  Liverpool  (Oh/Pa/Wv) ». 

County — Beaver 
Parts: 

Georgetown  Boro. 

Glasraw  Boro. 

Greene  Twp.  (W.  1/3) 

Hookttown  Boro 

Ohiovflle  Boro.  (W.  1/3) 

Ebensburg 

County— Cambria 
Parts: 

Blacklick  Twp. 

Cambria  Twp 

Et>enst>urg  Boro. 

Jackson  Twp.  (Vinco) 

Nanty-Glo  BOTO 

Vintondale  Boro. 
Elkland  (Ny/Pa).. 


Degree 

of 

stiortage 

group 


PRIMARY  CARE:  Pennsylvania- 
Continued 

Service  Area  Listing 


PRIMARY  CARE:  Pennsylvania- 
Continued 


Degree 

Service  Area  Name 

of 
shortage 

group 

County— Tioga 

Parts: 

•OeerfieW  Twp. 

•Elkland  Bora 

•Elkland  T»»p. 

•Farmtngton  Twp. 

•Knoxvilie  Boro 

•Nelson  Twp. 

•Osceola  Twp. 

Exeter „ 

3 

Courrty— Luzerne 

Part* 

Exeter  Boro. 

Exeter  Twp. 

Franklin  Twp. 

West  Wyoming  Boro. 

County- Wyoming 

Part* 

Exeter  Twp. 

Falls  Twp. 

Greensboro 

2 

County— Fayette 

Part* 

• 

German  T»irp. 

Masontown  Boro. 

Nicholson  Twp. 

Point  Marion  Boro. 

Springhit  Twp. 

County— Greene 

Part* 

•Dunkard  Twp. 

•Greene  Twp. 

•Greensboro  Bora 

•Monogahela  Twp. 

Hancock  (Md/Pa/Wv) 

2 

County— Fu«on 

Part* 

•Bethel  Ttwp. 

•Thompson  Twp. 

•Union  Twp. 

Herndon .._ 

2 

County— Northumberland 

Part* 

•Hemdon  Boro. 

•Jackson  Twp. 

•Jordan  Twp. 

•Uttie  Mahanoy  Twp. 

•Lower  Mahanoy  Twp.  (N.   1/2) 

•Upper  Mahanoy  Twp 

•W.  Cameron  Twp. 

•Washington  Twp. 

County— Schuylkill 

Parts: 

•Eklred  Twp 

•Upper  Mahantango  Twp. 

Homewood-Brushton 

2 

County— Allegheny 

Part* 

C.T.  1207 

C.T.  1301-1306 

Hyndman 

1 

County— Bedford 

Part* 

•Harrison  Twp. 

•Hyndman  Boro. 

• 

•Juniata  Twp. 

•Londonderry  Twp. 

County— Somenet 

Part* 

Allegheny  Twp. 

FawhopeTwp. 

New  Baltimore  Boro. 

Kiski  Valley .„ 

2 

Service  Area  Listing 


Service  Area  Name 


County— Armstrong 
Parts: 
•Apollo  Boro. 
•Bethel  Twp 
•BurrelTwp. 
•Gilpen  Twp. 
•Kiskiminetas  Twp. 
•Leecht>urg  Boro. 
•N.  Apollo  Boro. 
•Parks  Twp 
•South  Bend  Twp. 
County— Westmoreland 
Part* 

Allegheny  Twp. 
Avonmore  Boro. 
BeNTwp. 

E.  Vandergrift  Boro. 
Hyde  Park  Boro 
Oklahoma  Boro. 
Vandergrift  Boro. 
W.  Leechburg  Boro. 
Washington  Twp. 

La  Porte 

County— Sullivan 
Parts: 

Cherry  Twp. 
Coney  Twp. 
Davkison  Twp. 
DushoreBoro. 
Eaglet  Mere  Boro 
Elkland  Twp. 
Forks  Twp. 
ForksvMle  Boro. 
Hillsgrove  Twp. 
La  Porte  Boro. 
La  Porte  Twp. 
ShrewstHiry  Twp. 

Lower  N.  Philadelphia. „.. 

County— Philadelphia 
Part* 

125-142 
144-157 
162-169 


C.T. 
C.T. 
C.T. 

Mahaffey 

County— Clearfiekl 
Parts: 
•Bell  Twp. 
•Bumskle  Boro. 
•Bumside  Twp. 
•Ferguson  Twp.  (W.  3/4) 
•Greenwood  Twp 
•Mahaffey  Boro 
•N.  Washington  Boro. 
•Newtxirg  Boro. 
County— Indiana 
Part* 
•Banks  Twp.  (E  1/4) 
•Glen  CarT4)bell  Boro. 

Manchester _ 

County— Allegfieny 
Part* 

C.T.  2101-2103 
C.T.  2106 
C.T.  2201-2202 
CT.  2502 

Mafisfield 

County— Ttoga 
Part* 
•Jackson  Twp. 
•Lawrence  Twp. 
•Lawrenceville  Boro. 
•Mansfield  Boro. 
•Richmond  Twp. 
•Roseville  Boro. 


Degree 

ol 

shortage 

group 


49304 
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1991 


PRIMARY  CARE:  Pennsytvanii»- 

PRIMARY  CARE:  Pennsylvania— 

PRIMARY  CARE:  Pennsylvania— 

ContifHied 

Continued 

Continued 

SetvKX  Area  Usnng 

Service  Area  Lisling 

Service  Area  Ustirtg 

T 

1    Degree 

Degree 

Degree 

Service  Area  Name 

01 

shortage 

Service  Area  Name 

of 
shortage 

Service  Area  Name 

of 
shortage 

group 

group 

group 

•Rutland  Twp. 

•Washington  Twp. 

County— Fayette 

•Sullivan  Twp. 

•West  Perry  Twp. 

Parts: 

•Tioga  BofO. 

North  Adams 

3 

Luzerne  Twp. 

•Toga  Twp. 

County— Adams 

Redstone  Twp. 

Markleysburg 

2 

Parts: 

S  Contrnl  f^artiflld 

4 

Coon^— Fayene 

Arendtsville  Boro. 

County— Cambria 

Fans: 

Bendersville  Boro. 

Parts: 

Henry  Clay  Twp. 

BiglerviHe  Boro. 

Reade  Twp. 

Markleysburg  Boro. 

Butler  Twp. 

White  Twp. 

Ohwpyle  Bora 

Huntington  Twp. 

County— Clearfiekl 

Steward  Twp. 

Menallen  Twp. 

Parts: 

Wharton  Twp. 

Tyrone  Twp. 

Beccaria  Twp. 

McKees  Rocks-Stowo 

3 

York  Springs  Boro. 
Northeast  Butler „ _.. 

Bigler  Twp. 
Chest  Twp. 

County— Allegheny 

3 

Parts: 

County— Armstrong 

t>)alport  Boro. 

C.T.  4621  (Stowe  Twp.) 

Parts: 

Glen  Hope  Boro. 

C.T.  4626  (Stowe  Twp.) 

•Hovey  T»»p. 

Gulich  Twp. 

C.T.  4637-4639  (Mckees  Fkx*8 

•Parker  City 

trvona  Boro. 

Boro) 

County— Butler 

Jordan  Twp. 

Millersburg ;. _. 

2 

Parts: 

Ramey  Boro. 

County— Dauphin 

•Allegheny  Twp. 

Westover  Boro. 

Parts: 

•Bnjin  Boro. 

Shamokin 

3 

Berrysburg  Boro. 

•Cherry  Valley  Boro. 

County— Columbia 

Elizabethville'  Boro. 

•Chicora  Boro. 

Parts: 

Sratz  Boro. 

•Concord  Twp. 

Oeveland  Twp.  (S.  1/4) 

Halifax  Twp. 
Halifax  Boro. 

•Donegal  Twp. 
•Eau  Claire  Boro. 

County— NorthumberlarxJ 
Parts: 

Jackson  Twp.  (W.  3/4) 

•pairview  Twp. 

•Coal  Twp. 

Jefferson  Twp.  (W.  1/2) 

•pairview  Boro. 

•Kulpmont  Boro. 

Lykens  Twp. 

•Kams  City  Boro. 

•Manon  Heights  Bora 

Mifflin  Twp. 

•Parser  Twp. 
•Petrolia  Boro 

•Mt  Carmel  Twp. 

Millersburg  Boro. 

•Ralpho  Twp. 

Reed  Twp. 

Upper  Paxton  Boro. 

Washington  Twp. 

1         **l»>^»*^(i         ^^\^^\^m 

•Venango  Twp. 
•Washington  Twp. 
Northern  Wayne 

2 

•Shanwkin  City 
•Zert)e  Twp. 

Sh;pfjiflno^is4»                      

2 

Countv— McKean 
Parts: 

Wayne  Twp. 
County— Northumtjerland 

County— Wayne 
Parts: 
'Buckingham  Twp. 
•Damascus  Twp. 

Parts: 
•Lower  Mahanoy  Twp.  <$.   1/2) 

•Ceres  Twp. 
County— Potter 

Montrose  (Area  14) _ „ 

3 

Parts: 

County— Susquehanna 
Paris: 

Auburn  Twp. 

•Lebanon  Twp. 
'Manctiester  Twp. 
•Mt  Pleasant  Twp. 

•Clara  Twp. 
•Genesee  Twp. 
•Oswayo  Twp. 

- 

Bhdgewater  Twp. 

•Preston  Twp. 
•Scott  Twp. 
•Starrucca  Boro. 

Punxsutawney ^ 

County — Armstrong 

•Oswayso  Boro. 

Brooklyn  T»»p. 
Dimock  Twp. 
Forest  Lake  Twp. 
Franklin  Twp, 

3 

•Pleasant  Valley  Twp. 
•Sharon  Twp. 
•Shtnglehouse  Boro. 
Snow  Shoo _.... 

1 

Hartford  Twp. 
Hop  Bottom  Boro. 

Parts: 
•RedbanhTwp.  (E.1/3) 

County— Centre 
Parts: 

Jessup  Twp. 

County— Indiana 

Boggs  Twp.  (S.  l/g 

Lattirop  Twp. 

Parts: 

BumsMJe  Twp. 

Lenox  Twp. 

•Banks  Twp.  (W.  3/4) 

CurtinTwp.  (E.  1/^ 

Liberty  Twp. 

•Canoe  Twp. 

Snow  Shoe  Boro. 

Montrose  Boro. 

•North   Mahoning  Twp.  (N.    1/2) 

Snow  Shoe  Twp. 

Rush  Twp. 

•Smicksburg  Bora 

Union  Twp.  (S.  1/2) 

Silver  Lake  Twp. 

•West  Mahoning  Twp.  (E.  1/4) 

UniorwtHe  Boro. 

Spnngville  Twp. 

County — Jefferson 

County— Clearfield 

ML  Pleasant  Mills-Middlebug _... 

•    2 

Parts: 

Parts: 

County— Juniata 

•Beaver  Twp.  (S.  1/2) 

•Cooper  Twp.  (N.  2/3) 

Parts: 

•Boll  Twp. 

•Covington  Twp. 

•Monroe  Twp. 

•Big  Run  Boro. 

•KarthausTwp. 

•Susquehanna  Twp 

•Gaskill  Twp. 

South  Philadelphia 

4 

County— Snyder 

•Henderson  Twp. 

County— Philadelphia 

Parts: 

•McCalmont  Twp. 

Parts: 

•Beaver  Twp. 

•Oliver  Twp. 

C.T.  13-14 

•Beavertown  Boro. 

•Perry  Twp. 

C.T.  19-22 

•Centre  Twp. 

•Porter  Twp. 

C.T.  33 

•Chapman  Twp. 

•Ringgold  Twp. 

Sfxrthem  Frifl  

4 

•Franklin  Twp. 

County— Erie 

•Freeburg  Boro. 

•Timblin  Boro. 

Parts: 

•Middleburg  Boro 

•Worthvrile  Boro. 

AI>ion  Boro. 

•Perry  T»Kp.                    ^ 

•Young  Twp. 

Conneaut  Twp. 

•Union  Twp 

Repoblk:, 

2 

Cranesville  Boro. 

UMI 
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PRIMARY  CARE:  Pennsylvania— 

I         Continued 

Service  Area  UsUng 


S  9  ivice  Area  Name 


Elk  Creek  Twp. 
PranfclnT««p. 
PlateaBora 
Springfield  Twp. 

Upper  N.  Philadelphia 

County— Philadelphia 
Parts: 

C.T.  170-176 
C.T.  195-205 

Valleys  ComrrHjnity _ 

County— Franklin 
Parts: 
•Fanrtel  Twp. 
'Metal  Twp. 

West  Philadelphia 

County— Philadelphia 
Parts: 

C.T.  83-85 
C.T.  82-96 
C.T.  101-105 
C.T.  111-113 

WestfieW „ 

County— Potter 
Pans: 

Harrison  Twp. 
Hector  Twp. 
County— Tioga 
Parts: 

Brooklield  Twp. 
Chatham  Twp. 
Oymer  Twp. 
Westfield  Boro. 
Westfield  Twp. 

York 

County— York 
Parts: 
C.T.  1-3 
C.T.5 
C.T.  7 
C.T.  10 
C.T.  15-16 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Pennsylvania 

I  Population  Group  Listing 


Populatkxi  Group 


Medicaid  Pop.— E.  Liberty 

County— Allegheny 
Parts: 
C.T.  808 
C.T.  1006-1007 
C.T.  1104 
C.T.  1109-1110 
C.T.  1201-1204 
C.T.  1208 

Medicaid  Pop.— Erie  City 

County— Erie 
Parts: 

Erie  City — Medicaid 
Medicaid  Pop. — Sharon/Farrell 
County— Mercer 
Parts: 

Parrel  Oty 
Sharon  City 

Pov.  Pop —Welsh  Mtn 

County— Lancaster 
Parts: 

Caernarvon  Twp. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Pennsylvania— 

Continued 

Population  Group  Listing 


Population  Group 

Degree 

of 

shortage 

group 

East  Earl  Twp. 
Salisbury  Twp. 
Ten-e  Hill  Boro. 
Soan  So  Poo. — SE  Lancaster 

1 

County— Lancaster 
Parts: 
C.T.  8-9 
C.T.  14-16 

PRIMARY  CARE:  Rhode  Island 

County  Listing 


County  Name 


Bristol 
Population  Group:  Pov.  Pop —Bristol/ 

E.  Providence 

Kent 
Population    Group:    Pov.    Pop.— Kent 

Co „ 

Providence 
Service    Area:    Central    Falls/ Central 

Pawtucket 

Service  Area:  Northwest  Providence 

Service  /Vrea:  f^ortfiwest  Woonsocket.... 
Population  Group:  Pov.  Pop.— City  Of 

Providence 

Population  Group:  Pov.  Pop.— Bristol/ 

E.  Providence 

Washington 

Service  Area:  West  Washington 

Population    Group:    Pov.    Pop.— East 
Wastvngton  14 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Rhode  Island 

Service  Area  Listing 


Degree 

Service  Area  Name 

of 

shortage 

group 

Central  Falls/Central  Pawtucket 

2 

County— Providence 
Parts: 

C.T.  108-111 
C.T.  149 
C.T.  151-154 
C.T.  161 
C.T.  164 
Northwest  Providence 

2 

County— Providence 
Parts: 

BurrHlville  Twn. 
Foster  Twn. 
Gkicester  Twn. 
Northwest  Woonsocket     

2 

County— Providence 
Parts: 
C.T.  172 
C.T.  174 
C.T.  176 
C.T.  178-183 
West  Washinaton          

2 

County— Washington 
Parts; 

Charlestown  Twn. 

PRIMARY  CARE:  Rhode  Island- 
Continued 

Sennce  Area  Listing 


Service  Area  Name 


Exeter  Twn. 
Hopkinton  Twn. 
Richmond  Twn. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Rhode  Island 

Population  Group  Listing 


Degree 

Population  Group 

of 
shortage 

group 

Pov  Poo — Bristol/E  Provklence ..., 

3 

County— Bristol 

Parts: 

Pov  Pop.  (Bristol) 

County— Providence 

Parts: 

C.T.  101.01-101.02  (Pov. 

Pop.) 

C.T.  102-104  (Pov.  Pop.) 

C.T.   105.01-105.02  (Pov. 

Pop.) 

C.T.  106  (Pov  Pop. 

C.T.   10701-10702  (Pov. 

Pop.) 

3 

County— Providence 

Parts: 

C.T.  1-37 

Pov  Pop — East  Washington  14.... 

4 

County— Washington 

Parts: 

Narragansen  Twn. 

North  Kingstown  Twn. 

South  Kingstown  Twa 

4 

County— Kent 

Parts; 

Pov  Pop. 

PRIMARY  CARE:  South  Carolina 

County  Listing 


Ckxjnty  Name 


Degree 

of 

shortage 

group 


'Abbeville 

Servtte  Area:  Calhoun  Falls 

Service  Area;  Ware  Shoals/Princeton  ... 
Aiken 

Service  Area:  Springfield 

•Allendale 

Anderson 

Faciltty:  Perry  Corr.  I 

'Bamtjerg 

ServKe  Area:  Bamt>erg 

Service  Area:  Smoaks/Lodge 

'Barnwell 

'Beaufort 

Service  Area:  ShekJon _......... — 

Service  Area:  St.  Helena 

Berkeley 

'Calhoun . 

Charieston 

Service    Area:    McClellanville/Sampit/ 
Saniee 

Servk^  Area:  Sea  Island 

Population  Group:  Pov.  Pop.— Penifv 

sula  Charleston 

•Chester 


49306 
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PRIMARY  CARE:  South  CaroNna- 

Contimied 

CouMy  Listing 


County  Nanw 


'Chesterfield 

Service  Area:  Sandhills 

Service  Area:  Society  HilL. -._ 

*OarerKloo — ............. 

•Cpfletoo 

Service  Area:  Sn¥»ks/Lodge 

•Darlington 

Service  Are«:  Society  mi.._ _ 

•CWton ; 

Dorchester 

Service  Area:  St  George 

•EdgefeW 

•Fairlield „ 

Florence 

Service  Area;  OlaiTta 

•Georgetown 

Service   Area:    McCleilanville/Sampit/ 

Santee _ _ , 

Greenville 

Service  Area:  Slater-Marietta 

Population   Group:    Pov.    Pop.— Inner 

City  Greenville/aty  V 

•Greenwood 

Service  Area.  Ware  Shoals/Prinoeton ... 

•Hainptofl ~ 

•Horry 

Service  Area:  Little  River 

Service  Area:  Loris , 

•Jasper 

•Kershaw 

Service  Area:  Bettxine-Mt  Psgah 

•L^ancaster 

Service  Area:  Heath  Springs _. 

'Laurerts 

Service  Area  Ware  Shoals/Princeton ... 

•Lee 

Lexington 

Service  Area:  Batesburg/Leesvilie 

Service  Area:  Pelion-Swansea 

'Marion 

Service  Area:  Brittons  Neck „. 

•  Mvlbao 

•McCormick _ 

•Orangeburg 

Service  Area:  Eastern  Orangeburg 

Service  Area:  Springfield 

Richland 

Servce  Area:  Eastover 

Service  Area:  Eau  Claire/Greenview 

Service  Area:  Oak-Waverty 

Facility:  Central  Corr.  I „.... 

Facility  Kirkland  Corr.  I „. 

Facility:  Manning  Corr.  I _______.. 

Facility:  WomenS  Corr.  I 

•Saluda 

'Sumter 

Service  Area:  Olanta. 

•Union 


Degree 

o« 

shortage 

group 


•WHIiamstMjrg 


3 
3 

3 
3 

1 

4 
3 

4 
1 

1 
1 
1 
3 
3 
3 
3 
1 

1 
2 
2 


PRIMARY  CARE:  South  Carolina 

Service  Area  UsOng 


Service  Area  Name 


UMI 


Bamtserg _ 

County— Bamberg 
Parts: 
•Bamt)ergCCO 


Degree 

o< 

shortage 

flfoup 


PRIMARY  CARE:  South  Carolina— 

Continued 

Service  Aroa  Lbtng 


Degree 

Service  Area  Name 

of 
shortage 

group 

•Denmark  ceo 

•OterCCD 

Batestxirg/Leesville _.._ 

3 

County— Lexington 

Parts: 

Batesburg/Leesvilie  CCO 

GIbenCCO 

Bethune-Mt  Pisoah     

1 

County— Kershaw 

Parts: 

'BethuneCCO 

•MtPisgahCCO 

Brittons  Neck „_ 

1 

county— Marion 

Parts: 

'Brittons  Neck  CCO 

•Centenary  CCO 

Calhoun  Falte — 

1 

County— Abbev  Hie 

Parts: 

Antrevite/LowndesviBe  Cc 

Calhoun  Fans  CCO 

Eastern  Orangeburg ._ „ _ 

4 

County— Orangeburg 

Parts: 

Bowman  CCO 

BranchviUe  CCO 

EloreeCCO 

EutawviUeCCO 

HoHyHiBCCO 

Vance  CCO 

Eastovec 

1 

County— Richland 

Parts: 

Eastover  CCO 

HopkmsCCO 

Eau  Claire/Greenview 

1 

County— Richland 

Parts: 

CT.  1-4 

C.T.  105.02 

C.T.  106 

C.T.  107.01-107.03 

C.T.  109 

Heath  Springs „ 

4 

Courty— Lancaster 

Parts: 

•Heath  Springs  CCO 

•Kershaw  CCO 

Little  River „.      

t 

County— Horry 

Parts: 

•E.O.  680-«84  (Little  River  CCO) 

•E.D.  689  {Longs  CCO) 

•E.O.  693  (Longs  CCO) 

•E.D.  775  (Conway  East  CCO) 

Inrif 

3 

County— Horry 

Parts: 

•FtoydsCCD 

•Loris  CCD 

•ED.  690-692  (Longs  CCO) 

•E.O.  694-686  (Longs  CCO) 

•E.D  726-727  (Aynor  CCO) 

•E.O.  730-731  (Aynor  CCO) 

McClellamnlle/Sampit/ Santee 

1 

County— Charleston 

Parts: 

C.T  50 

County— Georgetown 

Parts: 

•E.D.  324-327 

Oak-Waverty 

1 

PRIMARY  CARE:  South  Carolina— 

Continued 

Senice  Area  Ustng 


Service  Area  Name 


County— Ricfiland 
Parts: 
jC.T.  »-10 
C.T.  13 

Olanta _ 

Courrty— Florence 
Parts 

OtantaCCO 

Sardis  CCO 

County— Surttter 

Parts 

•Shfloh  CCO 

PeliorvSwansea — 

County— Lexington 
Parts: 

Pelion  Twn. 

Swansea  Twn. 

E.O.  726-731  (Swanea  CCO) 

E.D.  736-739  (Pelion  CCD) 

Sandhills 

County— CtiesterfieM 
Parts: 
•Jefferson  CCO 
•McBeeCXO 
'Pagdand  CCO 

Sea  Island 

County— Charleston 
Parts: 
Edisto  Is. 
James  Is. 
Johns  Is. 
Wadualaw  Is. 

SheWon. 

County— Beaufort 
Parts: 
•Sheldon  CCO 

Slater-Marietta _ 

County— Greonvillo 
Parts: 
CT.  24 
C.T.  40-41 

Smoaks/Lodge 

County— Bamberg 
Parts; 
•Ehrhart  CCD 
County— Colleton 
Parts: 
•Lodge  CCO 
•SmoaksCCO 

Society  Hill 

County— Chesterfield 
Parts: 
•ED.  461  (Cheraw  CCO) 
•ED.  463  (Cheraw  CCD) 
County— Darlington 
Parts; 
•ED.  550-554  (Society  Hill  CCO) 

Sprir)gfteW - 

Courrty— Aiken 
Parts: 

SaUeyCCO 
WagenerCXDD 
County— Orangeburg 
Parts: 

Springfield  CCO 

St  George ...._ _ 

County— Dorchester 
Parts: 

Herteyvine  CCD 
ReevesviHe  CCO 
Rklgevilte  CCO 
SI.  George  CCO 
St.  Helena _ :... 


Degree 

of 

shortage 

group 
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PRIMARY  CARE:  South  Carolina- 
Continued 


I  Semce  Area  Ustuig 

Service  Area  Name 

Degree 

of 

shortage 

group 

County— Beaufort 
Parts: 
'St.  Helena  CCO 
Ware  Shoals/Prmceton 

3 

County-Ahboville 
Parts: 
•Donalds  CXD 
Ckxjnty— Greenwood 
Parts: 
■Ware  Shoels/Hodges  CCO 
County— Laurer^s 
Parts: 
•Princeton  CCD  ' 

PRIMARY  CARE:  South  Carolina 

Population  Groi^  Us6ng 


Degree 

Population  Group 

of 

shortage 

group 

Pov.  Pop  —Inner  City  Greenvtlle/Ctty  V 

1 

County— Greenville 

Parts: 

C.T.  1-10 

C.T.  12.02 

C.T.  13.01 

C.T,  21.04-21.05 

C.T.  21.08 

C.T.  22.01-22.02 

C.T.  23.03-23.04 

Pow.  Pop.— Peninsula  Chaf1esto»» 

2 

County— Charleston 

Parts: 

C.T.  1-18 

C.T.  33-37 

C.T.  41-45 

PRIMARY  CARE:  South  Dakota 

County  Listing 


PRIMARY  CARE:  South  Carolina 

I  I        Facility  Listing 


ir 


acility  Name 


Central  Corr.  I 

County— Richland 
Kirkland  Corr.  I 

County— Richland 
Manning  Con.  I _ 

County— Rtcf>land 
Perry  Corr.  I 

County— Anderson 
Women's  Coa.  I 

County— Richland 


Degree 

of 

shortage 

group 


County  Name 


•Aurora 

Service  Area:  Corsica/ Armour 

Service  Area:  Wessington  Springs. 

•Bennett..- _ _ 

•Bon  Homme 

'Broun 

Service  Area:  Britton _ 

Service  Area:  Ellendale/Edgely  (Nd/ 

Sd) - 

•Buffalo 

Service  Area  Wessington  Springs. 

•Butte 

Service  Area:  Nevi«ll 

Campbell 

Service  Area:  EureKa/Herrekl 

'Charles  M4X 

Service  Area:  Wagner 

•Qarfi _ 

•Clay 

Service  Area:  Beresford/Alcester _.. 

Service  Area:  VermiUion „ 

•Corson 

Service  Area:  Isabel -.„...». 

Service  Area:  Lemnrton  (Sd/Nd) 

Service  Area:  McLaughlin 

•Custer 

Service  Area:  Custer/Hill — 

Service  Area:  Hot  Springs 

•Deuel 

Seortce  Area:  Canby  (Mn/Sd) — __ — 

Service  Area:  Clear  Lake 

•Dewey 

Service  Area:  Eagle  Butte — ».. 

Service  Area:  Isabel __.„— — 

•Douglas 

Service  Area:  Corsica/ Armour 

•Edmunds 

Service  Area:  Bowdle _™.__. — 

Service  Area:  Hoven __™ ____. 

Service  Area:  Ipswich/Leola 

Fall  River 

Service  Area:  Hot  Springs. — . 

•Faulk 

•Grant 

Service  Area-  Mllbank _.... 

•Gregory 

Service  Area:  Fairfax _ 

Haakon 

Service  Area:  Ptiilip 

•Hamlin 

•Hand 

•Harison 

Service  Area:  Salem ._ 

•Harding 

•Hyde 

Service  Area:  Gettysburg 

Service  Area:  Highmore 

•Jackson 

Service  Area:  Kadoka 

Service  Area:  Philip , 

Jerauld 

Service  Area:  Wessington  Springs. 

•Jones 


Degree 

of 

shortage 

group 


•  Kingsbury ; 

•Lincoln 

Service  Area:  Berestord/Alcester... 

•Lyman 

Marshall 

Service  Area:  Britton 

McCook 

Service  Area:  Satem _ — 

•McPherson 

Service  Area:  Eureka/Herreid ~. 

Service  Area:  ipswich/Leota 

'Meade 

Service  Area:  Faith 


4 
2 

1 

4 

1 
2 

2 

1 

2 

1 
1 

2 
3 

1 
1 

1 

3 

4 

4 
1 

1 
1 


3 
1 
2 

4 
4 

2 

1 

2 
1 

4 

1 
1 

2 
1 

1 
2 

2 

2 
3 

2 
3 

1 

1 

2 

2 


PRIMARY  CARE:  South  Dakota- 
Continued 

County  Usting 


County  Name 


•Miner 

•Moody...- 

Pennington 
Service  Area: 
Service  Area: 

•Perkins 
Service  Area: 
Service  Area: 

•Potter 
Service  Area: 
Service  Area: 

•Roberts 
Service  Area 

•SantKjm 
Service  Area 

•Shannon 

•Spink 

•Sully 
Sennce  Area: 

•Todd 

•Union 
Service  Area: 
Service  Area: 

•Walworth 
Service  Area: 
Service  Area: 

•ZietMCh 
Service  Area: 
Service  Area: 
Service  Area 


Custer /H«l. 
Philip 


Faith 

Lemmon  (Sd'Nd).. 


Gettysburg.. 
Hoven 


Mllbank 

WessKigton  Springs-.. 


Degree 

of 

shortage 

group 


Gettysburg. 


Berestord/Alcester . 

Elk  Point „, 

Bowtfe 

Hoven 


Eagle  Butte.. 

Faith 

Isabel 


2 
1 
3 

2 

1 

2 

2 

3 

1 
2 

1 


PRIMARY  CARE:  South  Dakota 

Service  Area  Listing 


Service  Area  Narrw 


Beresford/Alcester 

County— Clay 
Parts: 

Glenwood  Tuvp. 
County — Lincoln 
Parta 

Berseford  City 

BrootUyn  Twp. 

Pleasant  Twp. 
County— Umon 
Parts: 

Alcester  City 

Alcester  Twp. 

Beresford  City 

Big  Springs  Twp. 

Emmet  Twp. 

PraweTwp. 

Virginia  Twp. 

Bowdle 

Courtly — Edmunds 
Parta 

'Bowdle  City 

•Bowdle  Twp. 

•Cloyd  Valley  Twp. 

•Cotiomwood  Lake  Twp. 

•Glen  Twp. 

'Glover  Twp. 

•Hosmer  Twp. 

•HosmerCity 

•Modena  Twp. 

'Odessa  Twp. 

'RosooeCity 

•Sangamon  Twp. 


Degree 

of 

shortage 

group 
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PRIMARY  CARE:  Soutti  Dakota- 
Continued 

Sefvic0  Area  Ustma 


Service  Area  Name 


of 

shortage 
gfoup 


Coonty— Watworth 
Parts: 
•E.  Walworth  (Unorg.)  N.  3/4 
'Java  City 
'SetbyCity 

Britton 

Coonty— Brown 
Parts: 

HeclaOty 
Heda  Twp. 
Lansing  Twp. 
N  Detroit  Twp. 
Portage  Twp. 
S.  Detroit  Twp. 
County— Marshall 

Canljy  (Mn/Sd) 

Coonty— Deuel 
Parts: 
Gary  City 
Hernck  Twp. 

Clear  Lake 

County— Deoel 
Parts: 
•Altamont  City 
•Altamont  Twp. 
•Antelope  Valley  Twp. 
•AstonaCity 
•Blom  Twp. 
•Brandt  City 
•Brandt  Twp. 
•Clear  Lake  Oty 
•Oeartake  Twp. 
•Qlenwood  Twp. 
•Goodwin  City 
•Goodwin  Twp. 
•Grange  Twp. 
'Havana  Twp. 
•Hidewood  Twp. 
•Lowe  Twp. 
•Norden  Twp 
•Portland  Twp. 
•Rome  Twp. 
'Scandinavia  Twp. 
•Toronto  Twp. 

Corsica/Armour „ 

County — Aurora 
Parts: 

•Aurora  Twp. 
'Center  Twp. 
'Trura  Twp. 
'Washington  Twp. 
Coonty — Douglas 

Custer/Hill 

County— Custer 
Parts: 

Custer  City 

E.  Custer  Unorg.  (N  J/4) 
Fairtxim  Twa 
Hermosa  Twn. 
Pringle  Twn. 

W.  Coster  Unorg.  (N.3/4) 
Coonty — Pennington 
Parts: 
Hill&ty 
W.  Pennington  Unorg. 

Eagle  Butte 

County — Dewey 
Parts: 
'Eagle  Butte  Twn. 
•N.  Dewey  (Unorg.)  S.  1/6 
•North  Eagle  Butte 
•S  Dewey  (Unorg )  S.  1/2 


PRIMARY  CARE:  South  Dakota- 
Continued 

Service  Area  Listing 


Service  Area  Name 


Degree 

of 

shortage 

group 


UMI 


County— Ziebach 
Parts: 
•S.  Ziebach  (Unorg.)  E.  1/2 

Elk  Point „ 

County — Union 
Parts: 

Brute  Twp. 

Ovil  Bend  Twp.  (N.  1/2) 

Elk  Point  City 

Elk  Point  Twp. 

Jefferson  City 

Jefferson  Twp.  (N.  1/2) 

Richland  (Unorg.) 

Ellendale/Edgely  (Nd/Sd) 

County— Brown 
Parts: 

Allison  Twp. 
Frederick  Twn. 
Frederick  Twp. 
Greenliekj  Twp. 
Liberty  Twp. 
Osceola  Twp. 
Palmyra  Twp. 
Richland  Twp.  .  ' 

Savo  Twp. 

Eureka/Herrek) 

County — Campbelt 
County — McPt»erson 
Parts: 

Eureka  City 

Hlllview  Twn. 

W.  Mcptierson  (Unorg.) 

Fairfax , 

County — Gregory 
Parts: 

Bonesteel  City 
E.  Gregory  (Unorg.) 
Fairfax  Ovil  Twp. 
Fairfax  Twn. 
Pleasant  Valley  Twp. 
S.  E.  Gregory  (Unorg.) 
Schriever  Twp. 
SL  Charles  Twp: 
Star  VaHey  Twp. 

Faith 

Coonty — Meade   . 
Parts: 
•Eagle  Twp. 
•Faith  City 
•Howard  Twp. 
•North  Meade  (Unorg.) 
•Union  Twp. 
•Upper  Red  Owl  Twp. 
Coonty — Perkins 
Parts: 
•Ada  Twp. 
•Antetope  Twp. 
•Beck  Twp, 
'Brustiy  Twp. 
•Chance  Twp. 
•Chaudoin  Twp. 
•Duell  Twp. 
'Englewood  Twp. 
•Foster  Twp. 
•Hall  Twp. 
•Highland  Twp. 
•Lane  Tree  Twp. 
•Maltby  Tv»p. 
•Martin  Twp. 
•Moreau  Twp. 
•S  W.  Perkins  (Unorg.) 
•Sooth  Perkins  (Unorg.) 
•Vickers  Twp. 
•Vrooman  Twp. 


PRIMARY  CARE:  South  Dakota- 
Continued 

Service  Area  Listing 


Serv«e  Area  Name 


1/2 
1/2 


•Wells  Twp. 

'West  Central  Perkins  (Unorg.) 

'West  Perkins  (Unorg.) 

'Wynadotte  Twp. 
County— Ziebach 
Parts: 

'DupreeCity 

'Dupree  (Unorg.) 

'N.  Tiebach  (Unorg.)  W. 

'S.  Ziebach  (Unorg.)  W. 

Gettysburg 

County— Hyde 
Parts: 

North  Hyde  (Unorg.) 
County— Potter 
Parts: 

C.  Potter  (Unorg.)  S.  1/2 

E.  Potter  (Unorg.)  S.  1/2 

Gettysburg  City 

Lebanon  Twn. 
County— Sully 
Parts: 

Agar  Twn. 

E.  Sully  (Unorg.)  N.  1/2 

OnldaCity 

W.  Sully  (Unorg.)  N.I /2 

Highmore 

County— Hyde 
Parts: 

Central  Hyde  (Unorg.) 

Crow  Creek  (Unorg.) 

Dewey  Twp. 

Highmore  City 

Valley  Twp. 

Washington  Twp. 

William  Hamilton  Twp. 

Hot  Springs 

County— Custer 
Parts: 

Buffalo  Gap  Oty 

E.  Custer  (Unorg.)  S.  1/4 

W.Custer  (Unorg)  S.  1/4 
County— Fall  River 

Hoven 

County— Edmunds 
Parts; 

Hillside  Twp. 

Hudson  Twp.  " 

Madison  Twp. 
County— Potter 
Parts: 

C.  Potter  (Unorg.)  N.  1/2 

E.  Potter  (Unorg.)  N.  1/2 

Hoven  Twn. 

Tolstoy  Twn. 
Coonty— Walworth 
Parts: 

Akaska  Twa 

E.  Watworth  (Unorg.)  S.  1 

Lowry  City 

W.  Walworth  (Unorg.)  S.  1 

Ipswich/Leola 

County— Edmunds 
,  Parts: 

Adrian  Twp. 

Belle  Twp. 

Bryant  Twp. 

Cteveland  Twp. 

Fountain  Twp. 

Harnfiony  (Unorg.) 

Huntley  Twp. 

Ipswich  City 

Ipswich  Twp. 

Kent  Twp. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  South  Dakota- 
Continued 
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Service  Ana  Listing 


Service  Area  Name 


Liberty  Twp. 
LoyaHon  Oty 
Montpelier  Twp. 
North  Bryant  Twp. 
Powell  Twp. 
RoeettsTwp. 
Union  Twp. 
Vermont  Twp. 
<  County— McPh«rso« 
Parts: 

C.  Mcpherson  (Unorg.) 
Carl  Twp. 
Hoffman  Twp 
Leola  City 
Lor^  Lake  T«vn. 
Wacfrter  Twn. 
Wacker  Twn. 
Weber  Twp, 
Wetonka  Twn. 

Isabel 

County— Oorson 
Parts: 
'Fairview  Twp. 
•Pleasant  Ri<Jge  Twp 
County— Dewey 
Parts; 
•Isabel  City 

•N.  Dewey  (Unorg.)  N.  5/6 
•S.  Dewey  (Unorg.)  N.  1/2 
•Timber  Lake  Gty 
County— Ziebacfi 
Parts: 
•N.  Ziebacti  (Unorg.)  E.  1/2 

Kadoka „ _ 

County— Jacksof* 
Parts: 

Belvidare  Twn. 

E.  Jackson  (Unorg.)  S.  2/ 

E.  Washabaugb  (Unorg.) 

Kadoka  Twn. 

W.  Washabaugh  (Unorg.) 

Wall  Twp. 

Lemmon  (Sd/Nd) „ „ 

County— Corson 
Parts: 

Custef  Twp. 
Delaney  Twp. 
Grand  Valley  Twp. 
Lake  Twp. 
Mcintosh  City 
Morristown  Twn. 
Pioneer  Twp. 
Prairie  View  Twp. 
Riverside  Twp. 
Rolling  Green  Twp. 
Sherman  Twp. 
Thunder  Hawk  Twp. 
Twin  Butte  Twp. 
Wautaga  Twp. 
West  Corson  (Unorg.) 
County— Perkins 
Parts: 

Anderson  Twp. 
Barren  Twp. 
Bison  Twn. 
Bison  Twp. 
Burdick  Twp. 
Cash  Twp. 
Castle  Butte  Twp. 
Clark  Twp. 
De  Witt  Twp. 
Duck  Creek  (Unorg.) 
East  Perkins  (Unorg.) 
Flat  Creek  Twp. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  South  Dakota- 
Continued 

Senice  Area  Listing 


Service  Area  Name 


Fredlund  Twp. 

Glendo  Twp. 

Grand  River  Twp. 

Horse  Creek  Twp. 

Hudgms  (Unorg.) 

Independence  Twp. 

Lemmon  City 

Liberty  Twp. 

Lincoln  Twp. 

Lodgepole  Twp. 

Maishliekl  Twp. 

Meadow  Twp. 

Plateau  Twp. 

Pleasant  Valley  Twp 

Rainbow  Twp. 

Rocklord  Twp. 

Scotch  Cap  Twp. 

Seim  Twp. 

Sidney  Twp. 

Strool  Twp. 

Trail  Twp. 

Vail  Twp. 

Viking  Twp. 

White  Butte  Twp. 

White  HiN  Twp. 

Whitney  Twp. 

Wilson  Twp. 

McLaughlin _ 

County— Corson 
Parts: 
•CadHlac  Twp. 
•Central  Corson  (Unorg.) 
•Lincoln  Twp. 
•Mahto  Twp. 
'McLaughlin  City 
•McLaughlin  Twp. 
•N.E.  Corson  (Unorg.) 
•Walker  Twp. 

Milbank 

County — Grant 
Parts: 

Adams  Twp. 
Alban  Twp. 
Albee  Twn. 
Blooming  Valley  Twp. 
Farmington  Twp. 
Georgia  Twp. 
Grant  Center  Twp. 
Kilbom  Twp. 
LaBottTwa 
LuraTwp. 
Madison  Twp. 
Marvin  Twn. 
Mazeppa  Twp. 
Melrose  Twp. 
Miibank  City 
Osceola  Twp. 
Revilk)  Twn. 
Stockholm  Twa 
Stockholm  Twp. 
StrarxJburg  Twn. 
Troy  Twp. 
Twin  Brooks  Twn. 
Twin  Brooks  Twp. 
Vernon  Twp. 
County— Roberts 
Parts: 

GarfieUTwp. 
Geneseo  Twp. 

NeweH _ „.._. 

County— Butte 
Parts: 

(^ttonwood  Twp. 
East  Butte  (Unorg.) 


Degree 

of 

sfx)rtage 

group 


PRIMARY  CARE:  South  Dakota- 
Continued 

Service  Area  Listing 


Service  Area  Name 


Newell  Twn. 
UnkxtTwp. 
Vale  Twp. 

PhiHp _.. 

County— Jackson 
Parts: 

Cottonwood  Twn. 
E.  Jackson  (Unorg  )  N.1/3 
Grandview  Twp. 
Irtlerior  Twn 
Interior  Twp. 
Jewell  Twp. 
Little  Buffak)  Twp. 
N.W.  Jackson  (Unorg.) 
Weta  Twp. 
County — Haakon 
County— Pennington 
Parts: 
Ash  Twp. 
Badlands  (Unorg.) 
Castle  Butte  Twp. 
Cedar  Butte  Twp. 
Cheyenne  Twp. 
Conata  Twp. 
Crooked  Oeek  Twp. 
Dalzell  Canyon  (Unorg ) 
Fairview  Twp. 
Flat  Butte  Twp. 
Huron  Twp. 
Imlay  Twp. 
Lake  Creek  (Unorg.) 
Lake  Flat  Twp. 
Uke  Hill  Twp. 
N.E.  Pennington  (Unorg.) 
Owanka  Twp. 
Perw  Twp. 
Ouinn  Twn. 
Ouinn  Twp. 
Rainey  Creek  Twp. 
Scenic  Twp. 
Shyne  Twp. 
Sunnyside  Twp. 
WaNTwn. 
Wasta  Twn. 
Wasta  Twp. 

Salem 

County— Hanson 
Parts: 

Edgerton  Twp. 
Emery  Twp. 
Farmer  Twn. 
Spring  Lake  T«vp. 
Taykx  Twp. 
County— McCook 

Vermiliion 

County— Clay 
Parts: 

Betfiet  Tv^p. 
Fairview  Twp. 
Garfiekl  Twp. 
Irene  Twn. 
Meckling  T«vp. 
Norway  Twp. 
Pleasartf  Vaiiey  Twp. 
Prairie  Center  Twp. 
Rivaralde  T«»p. 
SpM  Mound  Twp. 
Star  Twp. 
Vermilhon  City 
Vermillion  Twp. 
Wakonda  Twn. 
Wagner 


Degree 

of 

shortage 

group 
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PRIMARY  CARE:  South  Dakota- 
Continued 

Service  Aroa  Listing 


Service  Area  Name 


County— Charles  Mix 
Parts: 

Bryan  Twp. 

Choteau  Cfeett  Twp. 

Dante  Twn. 

Goose  Lake  Twp. 

Highland  Twp. 

l-(owartl  Twp. 

Kennedy  Twp. 

Lake  Andes  City 

Lawrence  Twp. 

Lone  Tree  Twp. 

Plam  Center  Twp. 

RaviniaTwn 

Ree  Twp. 

Rouse  Twp. 

Wagner  Oty 

Wahehe  Twp. 

White  Swan  Twp. 

Wessington  Sphngs 

County — Aurora 
Parts: 

Belford  Twp. 

Bristol  Twp. 

Cooper  Twp. 

Crystal  Lake  Twp. 

Eureka  Twp. 

Firesteel  Twp. 

Gales  Twp. 

Hopper  Twp. 

Lake  Twp. 

Palatine  Twp. 

Patten  Twp. 

Plankinton  City 

Plankinton  Twp. 

Pleasant  Lake  Twp. 

Pleasant  Valley  Twp. 

White  Uke  Oty 

White  Lake  Twp. 
County— Buffalo 
Parts; 

Elvira  Twp. 

S.E.  Buffalo  (Unorg.) 
County — Jerauk) 
County— Sant)om 
Parts: 

Floyd  Twp. 

Jackson  Twp. 

Logan  Twp. 

Oneida  Twp. 

Silver  Creek  Twp 

Twin  Lake  Twp. 

Union  Twp, 

Warren  Twp. 

Woonsocket  City 

Woonsocket  Twp. 


of 

Shortage 
group 


PRIMARY  CARE:  Tennessee 

County  Listing 


County  Name 


UMI 


Anderson 

Servk»  Area:  Briceville . 
'Benton 

Service  Area:  Holladay.. 

•Bledsoe _ _ 

Bkxjnt 

Service  Area:  Tallassee 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Tennessee- 
Continued 

County  Listing 


County  Name 


•Campbetl _ 

Carter 

Service  Area:  Roan  Mountain 

•Chester _ 

•Oaibome 

•Oay 

•Cocke ; 

•Crockett 

Davidson 

Population  Group:  Pov.  &  Homeless 

Pop. — Nashville _ 

•Decatur 

Dickson 

Service  Area:  Vanleer/Slaydon 

•  Fayette 

•Fentress 

Grainger 

•Greene 

Service  Area;  Balleyton 

•Grundy 

HantiHton 

Populatkjn  Group:  Pov.  Pop.— Chatta- 
nooga  

•Hancock . 

•Hardeman „ . . 

•Hardin 

Service  Area:  Sattillo ~ 

Hawkins ™™..™„........™..™ 

•  Haywood 

•Henderson 

•Hickman 

•  Houston 

•Jackson 

•Johnson 

Knox 

Service  Area:  Mechanicsville 

•Lake._ 

•  Lauderdale ._ 

•Lewis „ 

•Lincoln 

Service  Area;  Cash  Point 

'Loudon  

'Macon _ 

•McNairy 

•Meigs 

•Monroe 

Montgomery 

Servk»  Area:  Vanleer/Slaydon 

•  Moore .... 

•Morgan „ 

•Ot)ion 

Service  Area:  Hombeak/Samburg 

•Overton 

•Perry „...•„ 

•Pk*ett „ 

•Polk 

•Rhea :. 

•Roane 

Ruttierford 

Service  Area:  Eagleville 

•Scott 

.Sevier. 

Shelby 

Population  Group:  Pov.  Pop.— Central 
Memphis 

Population  Group:  Pov.  Pop.— S.W. 
Memphis 

Populatk>n 
Memphis. 

•Stewart 

Uncoi 

Union 

•Van  Buren.... 
'Wayne 


Group:    Pov.    Pop— N.W. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Tennessee- 
Continued 

County  Listing 


County  Name 


•Weakley 
Service  Area:  Dukedom/Palmersville.. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Tennessee 

Service  Area  Listing 


Service  Area  Name 


Baileyton.. 

County— Greene 
Parts: 

Baileyton  CCD. 

Briceville 

County— Anderson 
Parts: 

Lake  City  West  CCD 
New  River  CCD 

Cash  Point 

County — Lincotn 
Parts: 

Cash  Point/Blanche  CCO 

Dukedom/Palmersville „ 

County— Weakley 
Parts: 

Chestnut  Glade-Dukedom  Cc 
Palmersville  CCO 

Eagleville _ 

County— Rutherford 
Parts: 

Eagleville  CCD 

Holladay 

County— Benton 
Parts: 

Holladay  CCD 

Hombeak/Samburg 

County— Otjion 
Parts: 

Hornbeak/Samburg  CCO 

Mechanicsville 

County— Knox 
Parts: 
C.T.  1-2 
C.T.  4-7 
C.T.  9 
C.T.  11-14 
C.T.  20 
C.T.  28 

Roan  Mountain 

County — Carter 
Parts: 

Laurel  Fork  CCO 
Roan  Mountain  CCD 
Tiger  Valley  CCD 

Saltilto 

County— Hardin 
Parts: 

Saltilk)  CCD 

Tallassee 

County— Blount 
Parts: 

Lanier  CCO 

Vanleer/Slaydon 

County— Dickson 
Parts; 

Vanleer  CCD 
.  County — Montgomery 
Parts: 

Palmyra/Shiloh  CCO 


Degree 

of 

shortage 

group 
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PRIMARY  CARE:  Tennessee 

Population  Group  Listing 


Population  Group 


Pov.  S  Homeless  Pop— Nashville.. 
County— Davidson 
Parts: 

Homeless  Pop. 
C.T.  112-126 
C.T.  128-130 
CT.  132-152 
CT.  158-181 

Pov.  Pop.— Central  Memphis.... 

County— Sheltiy 
Part»; 

dT.  iar-15 
CT.  28 
CT.  30 

Pov.  Pop— Chattanooga 

County— Hamilton 
Parts: 
CT.  1-16 
CT.  18-27 
CT.  31 
CT.  115 

Pov.  Pop.— N.W.  Memphis _ 

County— Shell»y 
Parts; 
CT.  1-10 
CT.  18-24 
CT.  00 

Pov.  Pop.— S.W.  Memphis 

County— Shelby 
Partr 

CT.  40-69 
CT.  75 
CT.  78.10 
CT.  78.20 


U6Qr60 

ol 

shortage 

group 


PRIMARY  CARE:  Texas 

County  Uatkig 


County  Name 

Degree 
o« 

shortage 
group 

'Anderso 
Facility: 
Facility: 
Facility: 

'Aransas 

Populal 

Co..„ 

•Archer... 

n 

Beto  II  Prs 

Beto  Prs L. 

Coflield  Prs. ; 

3 
2 

3 

ion  Group:  Pov.  Pop— Aransas 

1 
3 

'Amistrof 
•Atascosi 
•Bailey.... 
•Bandera 
•Bee 

>g.......... ,;..„... 

».....,„.«..»»..;....,..., 

2 
3 

4 
2 

4 

Bexar 
Service 
Senrica 
Side) 

Area:  San  Antonio  (West  §ide).. 
Area:    San    Antonio    (South 

3 
2 

Sen^ica 
Rural 

Area:  San  Antonio  (Southern 

) ; _ 

y 

Service 
•Borden.. 

Area:  San  Antonio  (Eastside) 

! 

Brazoria 
Facility: 
Facility: 

Clemons  Prs _ 

Darrington  Prs 

1 

2 

Facility: 
Facility: 
Facility: 
Facility: 

Ramsey  1  Prs. „.:. 

RarT»«iy  II  Prs 

Ramsey  III  Prs ; 

Retrieve  Prs : 

3 
1 
1 
1 

PRIMARY  CARE:  Texas— Continued 

County  Listing 


County  Name 


•  Brewstor 

Service    Area:     South    Brewster/ Big 

Bend 

Briscoe 

Service  Area:  Sllverton/Tur*ey „ 

•Burleson 

Cameron 
Population    Group:    Pov./Mig.    Pop.— 
Cameron  Co.  _ 

•  Carson 

•Castro 

'  Chambers 

•Coke 

•  Coleman _... 

'Collingsworth „ 

Coryell 

Facility:  Hilltop  Prs 

•Crockett 

•Crosby 

•Culberson ._.„ ; .„ 

■  Dallam „ 

Dallas 

Service  Area:  Lisbon 

Service  Area:  Simpson  Stuart 

Service  Area:  South  Dallas 

Service  Area:  Trinity „ ____.. 

Service  Area:  West  Dallas 

Population  Group:  Am.  In.  Below  Pov./ 
Dalias-Ft  Worth „ 

• Dawson 


•Deaf  Smith 

•DeHa 

•Dickens 

Service  Area:  D(cker»-Klog_ 
Dimmit 

Service  Area:  Dimmit-Zavala . 

•  Donley .^ „ 

•Duval .' 

El  Paso 

Service  Area:  South  El  Paso 

Service  Area:  Southeast  El  Paso.. 

•FaUs „ 

Fort  Bend 

Facility:  Central  Prs 

Facility:  Jester  II  Prs 

Facility:  Jester  III  Prs. 

•Frio 

•Gaines 

Galveston 
Service  Area:  Bolivar  Penninsula.. 

'Garza : 

•  Glasscock 

•Goliad .. 

•Gonzales .. . 


Degree 

of 

shortage 

group 


•Grimes 

Facility:  Pack  I  Prs 

Facility:  Pack  II  Prs 

•Hale 

Population  Group:  Mig.  Pop.— Hale  Co.. 
•HaH 

Service  Area:  Silverton/Turkey 

•Hamilton 

Hardin .. „...„ 

•Hartley 

Hidalgo 

Population  Group:  Pov./Mig.  Pop.— Hi- 
dalgo Co _.._ 

•Hockley 

•Houston 

Facility:  Eastham  Prs. 

•Hudspeth 

•Hunt 

Population    Group:    Pov.    Pop.— Hunt 

Co „ 

•  Irion : 

•Jackson 


2 
4 

2 
1 
2 

1 

2 
1 
2 

4 

1 

4 
1 
3 
4 
3 
1 
1 


PRIMARY  CARE:  Texas— Continued 

County  Listutg 


County  Name ' 


•Jefl  Davis 

Service  Area:  Fort  Davis/Marta 

Jefferson 

Service  Area:  Beaumont  Inner  City ... 

*  Service  Area:  Port  Arthur  Inner  City. 

•Jim  Wells 

•Karnes. 
•Kent.._. 

•Kimbis „. 

'King 

Service  Area:  Dtekens-King 

•Knox _.. 

•La  Salle 

•Lamb 

•Lampasas 

Leon 

Service  Area:  Leon/Madison.... 

•Lipscomb 

•Live  Oak 

•Loving 

Lubbock 

Service  Area:  East  Lubbock 

"Lynn 

Madison 

Service  Area:  Leon/Madison.... 

Facility:  Ferguson  Prs. i._'.... 

•Marion 

•  Mwtin , 

•Mason.. 
•Mavenck... 
'McMullen.. 
•Medina 


•Mitchell 

•Motley „ 

•Nacogdoches 

Population  Group:  Pov.  Pop.— Nacog- 
doches Ca 

•Newton _; L 

Nueces 

Service  Area:  Port  Aransas 
•Oldham 
•Panola . 
•Parmer. 
•Pecos.. 
•Polk 


Degree 

ol 

shortage 

group 


Service  Area:  Fort  Davis/Marfa 

Service  Area:  Presidio 

•Rains 

•Real - 

•Red  River » 

•Reeves _. . i 

•Relugio .. 

•Sabine ..i 

•San  Augustine 

•San  Jacinto 

•San  Saba 

•Scuny 

•Shelby 

'Sherman 

Service  Area:  Texhoma  (Ok/Tx) 

•Starr „ 

•Stephens 

Population    Group:    Pov.    Pop— Ste- 
phens Co 

•Sutton : _ _ 

Tarrant 

Service  Area:  Poty/Stop  Six 

Population  Group:  Am.  In.  Below  Pov./ 

Dallas-FL  Worth ... 

•Terrell : 

•Terry 

•Throckmorton 

•Trinity. 


3 
1 

1 
1 

4 
1 

4 
4 

2 
2 
2 

4 
1 
3 
2 
1 
4 
1 
1 
4 
4 

1 
1 
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PRIMARY  CARE:  Tens— Continued 

CounfyUstng 


County'  Name 


•  Uvalde 
Population  Group:  Pov. 

•Val  Verde 

•Van  2an<« 

•Walker 

Facility:  'Diagnostic  Prs. .. 

Faciltty:  tUis  Prs 

Facility:  Goree  Prs. 

Facility:  HuftTsvflle  Prs....; 

Facility:  Wynne  Prs. ...__ 

•Ward 

Wabb 

•WMacy. 


Pop.— Uuakle 


•WIson 

•Winkler 

•  Voakum 

•Zapata _ 

Zavala 
Service  Area  Dmmli-Zavala . 


Degree 

of 

shortage 

group 


4 
2 

4 

3 
2 
1 
1 

2 

4 
4 
4 
2 
4 
1 
3 


PRIMARY  CARE:  Texis— Continued 

Sarvice  Anaa  Usting 


Service  Area  Name 


PRIMARY  CARE:  Texas 

ServtoeAfaa  Using 


Service  Area  Name 


Beaumortt  Inner  City.. 
County — Jefierson 
Parts: 
C.T.  1.03 
C.T.  6-10 
CT.  »5-t» 

Bolnrar  Penninsuta 

C&unty — Galveston 
Parts: 

C.T.  1254 

DicHens-King 

County— Dickens 
County— King 
Dimmit-Zavala.. 


4 


Ceunty — Dimmit 
County— Zavala 

East  Lutjlxx* 

County— LutJbOCk 
*'arts: 

C.T.  2.01-2.02 
C.T.  3 
C.T.  8-11 
C.T.  12.01-12.02 
C.T  25 

Fort  Davis/Maria 

County— Je«  Davis 
County — Presidio 
Parts; 

•Maria  CCO 

Leon/Madison 

County— Leon 
County— Madison 

Lsbon 

County — Dallas 
Parts: 

C.T.  56-57 
C.T.59.tn-59D2 
C.T.  87.01 
C.T.  S7.03-87.tB 
C.T.  B8.fl1-88.tK 

Pot/i'Stop  Six. _ 

County— Tarrant 
Parts: 

C.T.  t035 


CT.  1036.01 

C.T.  «037^1-»037.fl2 

CT.  1046.01 

aT.  1046.04 

C.T.  1062.01-1062.82 

C  T.  1063 

Port  Aransas 

County — Nueoes 
Parts: 

E.O.  401-403  (PL  Aransas  CCD) 

Pot  Artt»if  Inner  City 

County — JeHersen 
Parts: 

CT.  51-54 
CT.  57-62 

Presidio 

County — Presirto 
Parts: 
•Presidio  CCD 

San  Antonio  (Eastside) 

County— Bexar 
Parts: 

CT.  1T02-in)3 
C.T.  1110 
C.T.  1301-T3T2 
CT.  1401 

San  Antonio  (South  Side) ] 

County — Bexar 
Parts: 
C.T.  1501 
CT.  1503-1507 
CT.  1510 
C.T.  1601-1605 
San  Antonio  (Southern  Rural) 
County — Bexar 
Parts; 

C.T.  1416-1418 
C.T.  1519-1522 
C.T.  1610-1612 
CT.  1619-1620 

San  Antonio  (West  Side) 

County— Bexar 
Parts: 

C.T.  1606-1607 
C.T.  1701 
C.T.  1703-1704 
C.T.  1707-1712 
C.T.  1715-1716 
Sitverton /Turkey. 


C*unty — Briscoe 
Ceunty— Had 
iParts: 

Turkey  CCO 

Simpson  Stuart 

Ceunty— OaMM 
farts: 

CT.  112-113 
C.T.  1»4;«1-1 14.02 
C.T.  167.01 
C  T    1«9:01 

Soulh  Brewsteri^  Bend . 

County— Brewster 
Parts: 

ED.  337-347  (Alpine CCO) 

South  Dallas _ „ _ 

County— Daltas 
Parts: 

C.T.  29-30 
C.T.  3202 
C.T.-33--38 
C.T.39^1-39£2 
C.T.  40 
CT.  1T5 
South  El  Raso 


Degree 

of 

shortage 

group 


PmMARV  CARE:  Tmss— Continued 
S»iyic»Mi9B  listing 


Service  Area 


County— El  Pase 
Parts: 

CT.  17-21 
C.T.  28-29 

Southeast  El  Paso 

County— El  Paso 
Parts; 

CT.  39-40 
CT.  104-105 

Texhoma  (Ok/Tx) 

County — Sherman 
Parts: 

Stratford  East  CCO 

Tnr»ity 

County— Dallas 
Parts: 
CT.  41 
C.T.  49 
CT.  54-55 
CT.  86.01-86.02 
C.T.  89 

West  Dallas _.._ 

County— OaHas 
Parts: 
CT.  43 
CT.  101-106 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Texas 

Poputabon  Group  Usting 


Degree 

Population  Group 

of 

shortage 

Slfoup 

Am.  In.  Below  Pov /Dallas^  KKerth 

1 

County— Dallas 

Parts: 

Am.  In..8«k>w  Pov. 

County— Tarrant 

farts: 

Am.  In.  Betow  Pov. 

Mig.  Hop-Hale  Co „ 

4 

County— Halo 

Parts:                                                1 

Mig.  Pop. 

Pov.  Pop —Aransas  Ca 

1 

County— Ararwas 

Parts: 

Pov.  Pop. 

Pov.  Pop.— Hunt  Co _ - 

3 

County— Hurt 

farts 
Pov  Pop. 

Pov.  fop.— Nacogdoches  Co.- 

3 

County— Nacogdoches 

Pov.  fop  -Stephens  Co — 

3 

County— Stephens 

Parts; 

PoirPop.                                         ' 

Pov.  Pop  — Ovrtde  C« -...„ 

4 

County— UvaWe 

Parts: 

Po*.  Pep. 

Pov./Mig.  Pop. — Cameron t?> I 

4 

County— Cameron 

Parts: 

Mig.  Pop. 

Pov.  Pop. 

Pov./Mig.  Pop.-HklaJ90  Co. ! 

3 

County— Hidalgo 

Parts; 

Mig.  Pop 
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PRIMARY  CARE:  Texas— ConUnued 

Population  Group  Listing 


Population  Group 


Pov.  Bop. 


Degree 

of 

shortage 

group 


PRIMARY 


CARE:  Texas 

Facilfty  Listing 


Facility  Home 


Betoll  Prs. 

County — Anderson 
BetoPrs 

County— Anderson 
Central  Prs 

County— Fori  Bend 
ClerTX>ns  Prs 

Courty— Braxoria 
CoffieW  Prs 

County— Anderson 
Darrington  Prs 

County— Brazoria 
Diagnostic  Prs 

County— Walker 
Eastham  Prs 

County— Houston 
EIHs  Prs , 

County— Wader 
Ferguson  Prs , 

County— Madison 
Goree  Prs _ 

County— Waker 
Hilltop  Prs 

County— Coryell  4 
Huntsvitle  Prs. 

County— Waker 
Jester  II  Prs. 

County— Fort  Bend 
Jester  III  Prs , 

County— Fort  Bend 
Pack  I  Prs _. 

County— Grimes  3 
Pack  II  Prs. 

County— Grimes  3 
Ramsey  I  Prs 

County— Brazoria 
Ramsey  It  Prs. 

County— Brazoria 
Ramsey  III  Prs 

County— Brazoria 
Retrieve  Prs 

County— Brazoria 
Wynne  Prs. „ 

County— Walker 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Utah 

County  Listing 


County  Name 


•Daggett i 

Duchesne 

Service  Area;  Roosevelt... 
'Emery 

Service  Area:  Castle  Dale.' 

Service  Area:  Green  River 
•Garfield 

Service  Area:  Panguitch  ... 


Degree 

ol 

Shortage 

group 


PRIMARY  CARE:  Utah— Continued 

County  Listing 


County  Name 


•Grand 

Service  Area:  Green  River 

•Iron 

Service  Area:  Enterprise 

Kane 

Service  Area:  Kanab/Fredonia  (Ut/Az).. 
•Millard 

Service  Area:  Delta „„ 

•Piute 

Service  Area  Richf«ld 

•Rich „ 

Salt  Lake 

Population     Group:     Pov./Hmls./S.E. 

Asian  Refugs  — N.W.  Sal 

•San  Juan 

Service  Area:  Blanding/MontKeOo 

Servk;e  Area:  Montezuma  Creek  — 

•Sanpete 

Service  Area:  Mount  Pteasani/Ephham. 
Sevier 

Service  Area:  Richfield „.._ 

•Tooele 

Sennce  Area:  Tooele 

Service  A.'ea  Wendover  (Ut/Nv)..„ 

•Uintah 

Service  Area:  Roosevelt 

Service  Area:  Vernal 

Utah 

Population     Group:     Pov./Mig.— Utah 

Co _ 

•Washington 

Service  Area:  Enterprise _.... 

Service  Area:  Hurricane 

•Wayne 

Weber 

Service  Area:  Central  And  West 
Ogden 


Degree 
ol 

Shortage 
group 


PRIMARY  CARE:  Utah 

Service  Area  Usting 


Service  Area  Name 


Blanding/Monticelto 

County— San  Juan 
Parts: 
'Biandlng  Div., 
•Monticelk)  Div. 

CasUe  Dale 

County— Emery 
Parts: 
'Castle  Dale-Huntlngton  Div. 
•Emery-Ferron  Div. 

Central  And  West  Ogden _ 

County— Weber 
Parts: 

C.T.  2003-2004 
C.T.  2010-2012 
C.T.  2018-2019 

Delta 

County— Millard 
Parts: 
Delta  Div. 
Oak  City— ScipK>  Div. 

Enterprise. _ 

County — Iron 
Parts: 
•Bery*-Ne»»castie  Div. 


Degree 

ol 

Shortage 

group 


1 


PRIMARY  CARE:  Utah— Contrued 

Service  Area  Usiirg 


Service  Area  Name 


County— Washington 
Parts: 
•Enterprise  Div. 

Green  River 

County— Emery 
Parts: 
•Green  River  Div. 
County — Grand 
Parts: 

•Thompson  Div  (N.W.  Pi) 

Humcane 

County— Washington 
Parts: 

Humcane  Div. 
Kanab/Fredonia  (Ut/Az). 
Ckwnty— Kane 

Montezuma  Creek 

County— San  Juan 
Parts: 
•CHjato  Div. 
•Red  M'jsa  Div. 

Mount  Pteasant/Ephnam 

County-rSar>peie 
Parts: 

Ephraim-Manti  COD  (N  1/4) 
Mt.  Pleasant-Moroni  ceo 

Panguitch 

County — Gariieid 
Parts: 

Escalante  Div. 
Panguitch  Div. 
Tropic  Div. 

Richfield 

County— Piute 
Parts; 

Maiysvate  Div. 
County— Sevier 

Roosevelt 

County— Ouchesrw 
County — Uintah 
Parts: 

Umtah  And  Ouray  OCO 

Tooele -. 

County— Tooele 
Parts; 

Onaqw  Div. 
Tooete-GrantsviHe  Div. 

Vernal 

County— Uintah 
Parts: 
•Vernal  Div. 

Wendover  (Ut/Nv) _. 

County— Tooele 
Parts: 

Dugway-Wendover  Div.  (W.I 


Degree 

ol 

shortage 

group 


PRIMARY  CARE:  Utah 

Population  Group  Listing 


Population  Group 


Pov./Hml8./S.E.     Asian    Relugs.— NW. 

Sal : 

County— Salt  Lake 
Parts: 

C.T.  1001                                 i 
C.T.  1003.03-1003.04 
C.T.  1004-1006 
C.T.  1024-1027 
Pov./Mfl  — Utah  Co -., 


Degree 
of 

shortage 
group 
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PRIMARY  CARE:  Utah— Continued 
Population  Group  Listing 


Population  Group 


County— Utah 
Parts; 

Migrarit  Pop 
Poverty  Pop. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Vermont 

County  Usting 

County  Name 

Degree 

of 

shortage 

group 

•Addison 
Service  Area:  Otter  Creek  Valley 

4 

Service  Area:  Route  100..- 

'Caledonia 
Service  Area:  Hardwick 

4 
1 

*Essex 
Seorice  Area:  Island  Pond 

1 

Franklin 
Service  Area:  Richford-Enosixjrg 

3 

Grand  Isle 

•Lamoille 
Service  Area  Hardwick 

2 

1 

•Orleans 

Service  Area:  Hardwick 

'Rutland 

Service  Area:  Black  River  Valley 

Service  Area:  Otter  Creek  Valley 

1 

2 

4 

Service  Area:  Route  100...„ 

•Washington 

Service  Area;  Hardwkjk 

•Windsor 

Service  Area:  Black  River  Valley 

4 
1 
2 

Service  Area;  Route  100 

4 

PRIMARY  CARE:  Vermont 

Service  Area  Listing 


Degree 

Service  Area  Name 

of 
shortage 

group 

Black  River  Valley 

2 

County— Rutlartd 

Parts: 

•Mt  Holly  Twa 

County— Windsor 

Parts: 

'Cavendish  Twn. 

•Ludlow  Twa 

•Reading  Twn. 

'Weathersfiekl  Twa 

Hardwick „.„. 

1 

County— Caledonia 

Parts: 

•Hardwick  Twn. 

'Waldon  Twn. 

County— Lamoille 

Parts: 

'Wolcott  Twn. 

County— Orleans 

Parts: 

'Crattsbury  Twn. 

•Greensboro  Twn. 

County— Washington 

Parts 

•Woodbury  Twn. 

Island  Pond _ 

1 

PRIMARY  CARE:  Vermont— Continued 
Service  Area  Listing 


Service  Area  Name 


County— Essex 
Parts: 
•Averys  Gnxe 
"Brighton  Twn. 
•FerdirwtfKl  Twn. 
•Lawris  Twp. 
•Norton  Twn. 
•Warners  Grant 
•Warrens  Gore 

Otter  Creek  VaMey 

County— Addison 
Parts: 
•Goshen  Twn. 
•Leicester  Twn. 
•On»e«Twn. 
•Shoreham  Twn. 
•Whiting  Twn. 
County— Rutland 
Parts: 
•Brartdon  Twn. 
•Hubbardton  Twn. 
•Pittsford  Twn. 
•Sudbury  Tvim. 

Richford-Enosburg 

County— franklin 
Parts: 

Bakersfield  Twn. 
Berkshire  Twa 
Enostxirg  Twa 
FairfiekJ  Twa 
Franklin  Twn. 
Montgomery  Twn. 
Rk:hford  Twn. 
SheWonTwn. 

Route  100 

County— Addison 
Parts; 
•Granville  Twn. 
•Hancock  Twn. 
County— Rutland 
Parts: 
•Pittsfiekl  Twn. 
County— Windsor 
Parts: 
•Rochester  Twn. 
•Stocktxidge  Twn 


Degree 

of 

shortage 

flroup 


PRIMARY  CARE:  Virginia 

County  Listing 


County  Name 


•Accomack 

Albermarle/CharkJttes. 

ServKe  Area  Soutiiem  Altiemarle 

•Amelia. _ 

*  Augusta  /  Staunton- Waynesb. 

Servk»  Area;  Craigsville 

Servk»  Area;  South  River 

•Bland _ 

Brunswick 

Service  Area:  South  Hill 

Buckingham 

Service    Area    Tri-County(Buck/FkJW/ 

Cumb) 

Campbell/Lynchburg 

Population  Group:  Pov.  Pop— Lynch- 
burg  _ 

•Caroline 

•Chartotte 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Virginia— Continued 

County  Listing 


T 


County  Name 


Chesapeake 

Service  Area:  Southeast  Chesapeake.... 

•Craig 

Cumberland 

Service    Area    Tri-County(Buck/Fluv/ 

Cumb) „ 

•Dk*eneon 

Dinwiddle/Petersburg 

Service  Area  McKerwiey 

•Royd - 

FUivarma 

Sennce    Area    Tri.County(Buck/Fluv/ 

Cumb) _ 

•Franklin „ 

•King  Arx)  Queen 

Service  Area  Nortftem  King  William 

•King  George 

•King  William 

Service  Area  Nortfiem  King  William 

•Lee 

Sennce  Area  Western  Lae 

•Lur>enburg 

Mecklenburg 

Service  Area  South  Hid 

•Nelson - 

Newport  News 

Servk;e  Area:  East  End 

Norfolk/Portsmouth 

Service  Area:  Norfolk  Area  3 _.. 

Service  Area  Norfolk  Area  2 

Service  Area:  Norfolk  Area  1 -.. 

•Page 

•Patrick 

Pittsylvar)ia/Danville 

ServKe  Area  Northern  Pittsylvania 

•RichmorxJ 

•Rockbridge/Buena  Vista 

Servk;e  Area:  Craigsville 

Service  Area:  South  River 

•RusseH .-. ™ 

Scott 

Service  Area;  Dungannon 

•Smyth 

Service  Area:  Saltville 

•  Southampton /Franklin 

Servk^  Area  Berlirvlvor 

•Surry .' 

•Sussex ~... 

Washington /Bristol 

Service  Area;  SaltviHe 


Degree 

ol 

shortage 

group 


PRIMARY  CARE:  Virginia 

Service  Area  Listing 


Service  Area  Name 


Ber1itvM>r _ 

County— Southamptpn/Franklln 
Parts: 

Berlin-Ivor  Dist 

Craigsville 

County— Augusta/ Staunton-Waynesb. 
Parts: 

Pastures  Dist. 
Riverhead  Dist  (W.  1/2) 
County— Rockbridge/Buena  Vista 
Parts: 

Walkers  Creek  OisL  (W.  1 
Dungannon ..; 


Degree 

o( 

shortage 

group 


1 
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PRIMARY  CARE:  Virginia— Continued 
Service  Afoa  Ueting 


Service  Area  Name 


County— Scoti 
Parts: 

Dekalb  Dtst. 
Ftoy^Dwt. 
Johnson  Dist. 

East  End 

County— Newport  News 
Parts: 

C.T.  302-309 
C.T.313 
McKenney.. 
County— Oinwiddie/Petersbufg 
Parts: 

Sapony  Dtst. 
.  Norlolk  Area  1 . 

County — Norfolk  /  Poftsnxxitti 
Parts; 

C  T.  32-33 
C  T.  60-61 
Nortotk  Area  2.. 
County— Norfolk/  Portsmootti 
Parts: 
C.T.  34 

C.T.  35.01-35.02 
Norfolk  Area  3. 
County— Nortolk/Portsrnoulh 
Parts: 
C.T.  50 
C.T.  52-53 

Northern  King  Wiltom 

County— King  And  Queen 
Parts: 
•Newtown  Dist 
*Stevensville  Dist. 
County- King  William  • 
Parts: 
•Acquinton  Dist 
•Mangohick  Dist 
Northern  Pittsylvania.. 
County— Pittsylvanta/Danvflle 
Parts: 

C.T.  101-107 
SattviNe... 
County— Smyth 
Parts: 

North  Fork  Dist 
SaltviUeDist 
County— Washington/Bristot 
Parts: 

Jefferson  Dist 

South  Hill.„._ 

County — Brunswick 
County— Mecklenburg 
South  River _ „ 


County— Augusta/Staunton-Waynesb. 
Parts: 

Riverhead  Dist.  (E.  1/2) 
County— Rockbridge/Buena  Vista 
Parts: 

South  River  Dist 
Walters  Creek  Dist  (E.  1 
Southeast  Chesapeake. 
County— Chesapeake 
Parts: 

C.T.  211.02 
C.T.  212 
Southern  AK>emar1e .. 
County— Albermarle/Charlottes. 
Parts; 

Scottsviile  Dist. 
Tri-County(Buck/Fkjv/Cumb) . 
County— Buckingham 
County — Cumbertand 
County— Fluvanna 
Western  Lee .. 


Degree 

shortage 
group 


PRIMARY  CARE:  Virginia-Continued 

Service  Area  Listing 


Service  Area  Name 


County— Lee 
Parts: 

Rose  Hifl  Dist 
White  Shoals  Dist 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Virginia 

PopuMion  Group  UsOng 


Population  Group 


Pov.  Pop— Lynchburg 

County— Campbell/Lynchburg 
Parts; 

Lynchburg  City 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  Washington 

Coonly  Ustng 


County  Name 


Benton 
Population    Group:    lylSFW— Benkxt/ 

Frankin 

Population  Group:  MSFW-Toppenish/ 

Grandview 

*Chelan 
Population    Group:    MSFW-Cheian/ 

Douglas 

'Clallam 
Service  Area  Clallam  Bay/Neah  Bay .... 
Population  Group:  Lower  Elwhe  Indian 

Tribe.- _ 

Clark 

Service  Arer  Yacolt 

'Columbia 
Population      Group:      MSFW— Walta 

Wafla/Columbia _ 

•Cowlitz 

Service  Area;  Toledo/Vader 

'Douglas 

Service  Area:  Grand  Coulee 

Population    Group:    MSFW— Chelan/ 

Douglas 

•Ferry 

Service  Area;  Republic..- 

Population    Group:    Am.    In.— CoMIe 

Res...- 

Frankin 
Population    Group:    MSFW— Benton/ 

Franklin - 

'Grant 

Servk»  Area:  Grand  Coulee 

Populatnn  Group;  MSFW— Grant- 

'Grays  Haibor 

Service  Area:  Copalis  Beach 

Service  Area  Neilton -... 

Service  Area;  Westport - 

'Klickitat 
Population  Group:  MSFW— Hood  River 

(Or/Wa> _ 

'Lewis 

Servk^e  Area;  Morton 

Servtee  Area:  Pe  Elf _ _... 

Service  Area:  Toledo/Vader - 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  Washington- 
Continued 

CourtfyUsUng 


Degree 

County  Nam* 

of 
shortage 

group 

'Uncoln 

Service  Are*  Grand  Coulee..-. _ 

2 

Servwe  Area:  Odessa _  ..- _ 

1 

'Okanogaf> 

Service  Area:  Grand  Coulee 

2 

Population    Group;    Am.    In— ColviNe 

Res... 

1 

Population  Group:  MSFW-Okanogan 

Co - _ 

1 

'Pacific 

Service  Area:  Naselle/Grays  River 

1 

Service  Area  Westport _.... 

2 

'Pend  Oreille 

Service  Area-  lore/Metatine  Fans -.. 

1 

Service  Area:  Newport/Cusick 

2 

Pierce 

Service  Area  Longbranch 

2 

Population  Group:   Med.   Ind.  Pop.— 

Pierce _ _  .     _.    _ 

4 

•Skagit 

Populatfcin  Group:  MSFW— Skagit 

1 

Snohomish 

Service  Area:  Dairington..    .. 

4 

Population  Group:   Stiilaguamish  Ind. 

Tiibe _ 

t 

Spokane 

S^aruic^  Ar^'  004¥  Park    ........ 

2 

Service  Area  RocKford 

2 

Population  Group;  Am  In— Spokane 

1 

'Stevens 

SfWViCA  Are?    Cty^mnlfih 

1 

Service  Area  Deer  Park. 

2 

Service  Area;  Northporl _ 

1 

'Wahkiakum 

Sen/Ke  Area:  Nasetle/Grays  Rwer 

1 

'Walla  WaUa 

Population      Group:      MSFW— WMa 

WaHa/Cotumbia _ 

2 

Whatcom 

Population  Group:  MSFW— Whatcom 

1 

'Whitman 

Service  Area  Northeast  Whatman. 

4 

Service  Area;  Rock  Lake/ La  Crosse _ 

4 

Vakima 

Population  Group:  MSFW-Toppenish/ 

Grandview - 

1 

PRIMARY  CARE:  Washington 

Service  Area  UsUng 


SeivkM  Area  Name 


Chewelah 

County— Stevens 
Parts: 
'Cheweiah  CCO 
'Cotumbia  CCD 
'Spnngdale  CCD 

Clallam  Bay/t^ah  Bay 

County— Clallam 
Parts: 

Clalam  Bay-Neah  Bay  Div. 

Copalis  Beach 

County— Grays  Hartxx 
Parts: 

NorthBeachCCO 
Darhngton 


Degree 

ol 

shortage 

group 
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PRIMARY  CARE:  Washington- 
Continued 

Service  Ana  UsUng 


Service  Area  ^4ame 


UMI 


County— Snotiomish 
Parts; 

Cascade  ceo 

Deer  Park 

County— Spokane 
Parts: 

Deer  Park  CCO  (C.T.  102( 
Deer  Park  CCO  (C.T.  103.0 
Deer  Pafk  CCO  (C.T.  103.0 
County— Stevens 
Parts; 

Loon  Lake  CCO  (E.D.  203) 
Loon  Lake  CCO  (E.O.  204))  . 

Grand  Coulee ._ 

County — Douglas 
Parts: 

Coulee  Dam  T»wv 
Mansfield  Twa 
ED.  256-257  (Bridgeport  Div. 
ED.  265  (Watervitle  Div. 
County — Grant 
Parts 

Coulee  City  Div  (N.  2/3) 
Grand  Coulee  Div. 
County — Lincoln 
Parts: 

Wilt)uf  Div.  (W  2/3) 
County— Okanogan 
Parts: 

Coulee  Dam  Twn 
Elnner  City  Twn. 
Nespelem  Twa 
ED  751  (Colville  Res.  D 
ED.   760-761   (ColviHe  Res.   D 

lone/Metalme  Falls 

County— Pend  Oreille 
Parts: 
*lone/Metaline  Falls  Div. 

Loogbranch _ 

County — Pierce 
Parts: 

Lower  Peninsula  Div.  (C.T.  726) 

Morton 

County— Lewis 
Parts: 

Big  Bottom  CCO 

Mineral  CCO 

Morton  CCO 

ED.  63  (Mossyrock  CCO) 

ED.  82  (Mossyrock  CCO) 

E.D.  82  (Ettiel  CCO) 

ED.  84  (Mossyrock  CCO) 

Naselle/Grays  River _ 

County — Pacific 
Parts: 
"IMaselle  Div. 
County — Wahkiakum 
Parts: 
•Grays  River 

Neilton _ 

County — Grays  Hartxx 
Parts: 

Humptulips  CCO  (N.  1/3) 
Lake  Ouinalt  CCO 

Newport/Cusick _ 

County— Pend  Oreille 
Parts: 
•Newport  Div. 

Northeast  Whitman , 

County— Whitman 
Parts 
'Rosalia  Div. 
•Steptoe  Div. 
•Tekoa  Oiv. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Washington- 
Continued 

Service  Afot  UsUng 


Degree 

Service  Area  Name 

of 
shortage 

group 

Nort^JOrt _.   

1 

County— Steveiw 

Parts; 

Kettle  Falls  CCO  (N.  1/2) 

Odessa _ 

1 

Courrty— Lincoln 

Parts; 

•Odessa  Census  Orv.  (Pt) 

Pe  Ell „ _....... 

1 

C^ounty— Lewis 

Parts; 

ED.  71  (Bunker CCO) 

E.O.  76  (Boistfort  CCO) 

Republic ~ 

2 

County— Ferry 

Parts: 

Curlew  CCO 

Orient  Sherman  CCO 

RepubHcCCO 

Rock  Lake/La  Crosse _ 

4 

County— Whitman 

Parts: 

La  Crosse  CCO 

Rock  Lake  CCO 

Rockford _ _„ 

2 

County— Spokane 

Parts; 

Rockford  CCO 

Toledo/Vader 

2 

County— Cowlitz 

Parts; 

E.D.  757  (Castlerock  CCD) 

County — Lewis 

Parts: 

OlequaCCO 

WmtockCity 

ED.  75  (Boistfort  S.  1/2) 

E.D.  82  (Ethel  CCO) 

E.D  85  (Mossyrock  CCD) 

Westport _ 

2 

County— Grays  Hartwr 

Parts: 

South  Shore  Div. 

County— Pacific 

Parts: 

Raymond  Orv.   Ed  578  &  579 

Yacott 

1 

County— Oark 

Parts; 

YacoltCCO(C.T.  401) 

PRIMARY  CARE:  Washington 

Population  Group  Ustir)g 


Populatwn  Group 

Degree 

ol 

shortage 

group 

Am.  In. — Colvitle  Res 

1 

County— Ferry 
Parts: 

Colville  Res.  CCD 
County— Okanogan 
Parts: 

Colville  Res.  CCD 
Am.  In. — Spokane 

1 

County— Spokane 
Parts; 

Ara  In.  Pop. 
Lower  Elwha  Indian  Tnbe 

1 

PRIMARY  CARE:  Washington- 
Continued 

Populalion  Group  Listkig 


Degree 

Population  Group 

of 
shortage 

group 

County— ClalJam 

Parts: 

Lower  Elwha  Res. 

Med  Ind.  Pop.— Pieree 

4 

County— Pierce 

MSFW— Benton/Franklin 

1 

County— Benton 

Parts; 

MSFW 

County— Franklin 

Parts: 

MSFW 

MSFW— Chelan/ Douglas 

1 

County— Oielan 

Parts: 

MSFW 

County— Douglas 

Parts: 

MSFW 

MSFW— Grant 

1 

County— Grant 

Parts: 

MSFW 

MSFW— Hood  River  (Or/Wa) 

1 

County— Klickitat 

Parts: 

Wahkiakus  CCD  (MSFW) 

White  Salmon  CCO  (MSFW) 

MSFW— Okanogan  Co 

1 

County— Okanogan 

Parts: 

, 

MSFW 

MSFW— Skaait 

1 

County— Skagit 

Parts: 

MSFW 

MSFW— Walla  Walla/ Cokimbia 

2 

County— Columbia 

Parts; 

MSFW 

County— Walla  Walla 

Parts: 

MSFW 

MSFW— Whatcom 

1 

County— Whatcom 

Parts; 

MSFW 

MSFW-ToDoenish/Grandview 

1 

County— Benton 

Parts: 

N.W.  Benton  Oiv. 

County— Yakima 

Parts: 

Mabton  Oiv. 

S.  Yakima  Div. 

Sunnyside  Oiv. 

Toppenish-Wapato  Div. 

Stillaguamish  Irxl.  Tribe 

1 

County — Snohomish 

Parts: 

C.T.  531-532 

C.T.  534 
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PRIMARY  CARE:  West  Virginia 

County  Listing 


County  Name 


•Bartxxjr ; 

•Berkeley 

Population  Group:  Pov.Pop./MSFW— 

Sh««ndoah 

•Braxtort „ „ 

Cabell 

Service  Area:  Guyandotte . 

•Calhoun „ 

•Clay „ 

•Doddndge 

Service  Area:  Doddridge/ Salem 

•Fayette 

Service  Area:  New  Haven 

Service  Area;  Oak  Hill 

•Gilmer.— 

'Grant 

Service  Area:  Moorefield 

Service  Area:  Mt  Storm 

•Greentmer 

Service  Area:  Greenbriar/Pocahontas... 

•Hampshire 

Hancock 

Service  Area:  East  Uverpooi  (Oh/ Pa/ 

Wv) 

•Hardy 

Service  Area:  Baker 

Service  Area:  Moorefield 

•Harrison 

Service  Area:  Doddridge/ Salem 

Service  Area:  Shinnston/ Fairmont 

'Jefferson 

Population  Group:   Pov.Pop./MSFW— 

Shenandoah 

Kanawtia 

Service  Area:  Cabin  Oeek 

Service  Area:  Cedar  Grove 

Service  Area:  Clendanin _.„_...... 

Service  Area:  Pocatalico 

'Lewis 

'Lincoln 

•Marion 

Service  Area:  Shinnston/ Fairmont 

Marshall 

Service  Area:  Cameron 

'Mason 

Service  Area:  Graham/Waggener 

'McDowell.. _ 

'Mercer 

Service  Area:  Matoaka 

Mineral 

Service  Area:  Cabin  Run _ 

'Mingo 

Service  Area:  Gilbert 

Service  Area:  Matewan ..... 

Service  Area:  Mingo  ..._„..„..„„„ ...... 

'Monongalia 

Service  Area:  Clay/Battelle  (Wv/Pa) 

'Monroe 

'Morgan 

Service  Area:  Hancock  (Md/Pa/Wv) 

'Nicholas 

Service  Area:  Summei^ille 

•Pendleton ._ ; „ 

•Pocahontas 

Servtee  Area:  Greenbriar/Pocahontas ... 

Servfce  Area:  Huttonsville/Dwten 

•Preston 

Service  Area:  Rowlesburg/Eglon 

•Raleigh 

Service  Area:  Northwest  Raleigh 

Service  Area:  Shady  Spring/Jumping 

Branch 

'Randolph 

Service  Area:  Huttonsville/Ourtiin 

Facility:  Hutlonsville  Corr.  C 


Degree 
of 

shortage 
group 


PRINMRY  CARE:  West  Virginia- 
Continued 

County  Listing 


County  Name 


'Ritchie 

Service  Area:  Harrisville 

•Roane „ 

•Summers 

Service  Area:  Shady  Spring/ Jumping 

Branch .......; 

•Taylor 

•Upshur 

Service  Area:  Rock  Cave 

Wayne 

•Webster 

•Wetzel 

Service  Area:  Clay/Battelle  (Wv/Pa)...... 

•WW 


Degree 

o( 

shortage 

group 


PRIMARY  CARE:  West  Virginia 

Service  Area  Listing 


Service  Area  Name 


Baker 

County— Hardy  ^ 

Parts: 
•Capon  Oist. 
•Lost  River  Oist 

Cabin  Creek 

County— Kanawha 
Parts: 

C.T.  121-123 

Cabin  Run 

Oxinty— Mineral 
Parts: 

Cabin  Run  0<st 
Frankfort  Dist 

Cameron 

County— Marshall 
Parts: 
Cameron 

Cedar  Grove „ 

County— Kanawha 
Parts: 

C.T.  118-120 

Clay/Battelle  (Wv/Pa)..... 

Ciounty — Monor>galia 
Parts: 
•C.T.  114 
County— Wetzel 
Parts: 
•Center  Dist 
•Church  Dist 
•Qay  Oist 

Clendanin ., 

County— Kanawha 
Parts: 
C.T.  112 

Doddridge/ Salem 

County— Doddridge 
County— Harrison 
Parts: 
•Salem  City    . 
East  Liverpool  (Oh/Pa/Wv).. 
County— Hancock 
Parts: 

Grant  Oist 

Gilbert 

CkXinty— Mingo 
Parts: 
•Stafford  Oist. 
Graham/Waggener 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  West  Virginia^ 

Continued 

Servile*  Area  Listing 


Service  Area  Name 

Degree 

ol 

shortage 

group 

Ckxjnty— Mason 
Paris: 

•Graham  Dist 
•Waggoner  Oist 

4 

County— Greenbrier 
Parts: 

Anthony  Creek  Oist 
Falling  Sprirtg  Oist. 
Franklofd  Dist. 
Williamsburg  Dist 
County— Pocahontas 
Parts: 

Uttle  Levels  Dist 
Guyandotte 

1 

County— Caboll 
Parts: 
C.T.  2 
Hancock  (Md/Pa/Wv) 

2    - 

(bounty- Morgan 
Parts: 
'AHen  Dist 
•Bath  Dist 
•Rock  Gap  Oist. 
•Sleepy  Creek  Oist 
Harrisville ;." ; 

2 

County— Ritchie 
Parts: 
•Grant  Dist 
•Murphy  Dist. 
•Union  Dtst 
HuttonsviHe/Duft)in 

4 

County— Pocahontas 
Parts: 

Greertiank  Dist. 
Coi/nty— Randolph 
Parts: 

HuttonsvIHe  Dist 
Middle  Fork  Dist 
Mingo  Oist 

Matewan _ „ 

County— Mingo 
Parts: 
•Magnolia  Oist 

Matoaka - 

County— Mercer 
Parts: 

E.O.  407-409  (Dist  3) 
ED.  413-417  (Dist  3) 
ED.  419  (Dist  3) 
Mingo ;. - i 

Parts: 

Harvey  Oist 
Kermit  Dist 

Moorefield.. „ „ 

County— Grant                    ' 
Parts: 
•Gram  Dtst. 
•Mllroy  Dist 
•Petersburg  City 
County— Hardy 
Parts: 

■  •Moorefield  Dist 
•MoorefKJid  Twn. 
•South  Fork  Oist          , 

Mt  Storm 

County— Grant 
Parts: 
•Union  Dtst 
New  Haven „ 

1 
2 

1 
3 

2 

1 

CJounty— Fayette 
Parts: 
•C.T.  210-211 
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PmilARY  CARE:  West  Vlrginlfr- 

Cootinued 

'  ^  Service  Are*  Listing 


Degree 

Service  Area  Nanr>e 

of 
shortage 

group 

Northwest  Raleigh _    _ 

1 

County— Raleigh 

Parts 

•C.T.  112 

Oak  Hill  __  .    _        

3 

Coonty— Fayette 

Parts 

•C.T.  201-206 

Pocatalico - : 

2 

County — Kanawha 

Parts 

C.T.  108 

Rock  Cave .._ 

1 

County— Upshur 

Parts 

•Banks  Dist 

•Meade  Dist 

•WasNngtonCfet  (SI/2) 

Rowlesburg/Egton „ 

1 

County— Preston 

Parts 

Reno  Dist 

Union  Dist 

Shady  Spring/Jumping  Brartch 

1 

County— RaJeigh 

Parts: 

•C.T.  108  (Se  1/2) 

County— Summers 

Parts 

•Bluestone  River  Dist  (Nw  1/2) 

Shinnston/ Fairmont „..„ 

4 

County— Harrison 

Parts 

•Northern  Dist 

County— Marion 

Summervile 

4 

County— Nicholas 

Parts: 

•Grant  Dist 

•HamiJton  Dist 

•Jefferson  Dist 

•Kentucky  Dist  (W.  1/2) 

•SummerviHe  Dist 

•WHdemess  Dist 

PRIMARY  CARE:  West  Virginia 

Population  Gmup  Listing 


Degree 

Population  Group 

of 
shortage 

group 

Pov.Pop./MSFW— Shenandoah 

2 

County— Berkeley 

Parts 

MSFW 

Pov  Pop. 

County— Jefferson 

Parts 

Pov.  Pop. 

PRtMARV  CARE:  West  Virginia 

Facility  Listing 


Facility  Name 

Degree 

of 

shortage 

group 

3 

County— Randolph 

PRIMIARY  CARE:  Wisconsin 

County  Listing 


County  Name 


•Adams.- 

•Ashland 

Service  Area:  Paf1<  Falls/Phillips 

•Bayfield 

Service  Area:  Hayward/Radisson 

Brown 

Service  Area:  Pulaski 

Facility:  Wisconsin  State  Ref 

•Bulfalo 

Service  Area:  Arcadia 

Servkse  Area:  Mondovi „ 

•Burnett _ _ 

Calumet „ 

•Dodge 

Facility:  Dodge  Corr.  I 

Facility:  Wisconsin  Corr.  I 

•Door 

Service  Area  Sister  Bay/Washington 
Island- _ 

Sennce  Area:  Sturgeon  Bay 

Douglas 

Sennce  Area;  Minong/Solon  Springs 

Eau  Claire 

Service  Area;  Osseo 

•Forest 


•Grant 

Servk:«  Area 
•Green  Lake 

Service  Area 
•Iowa 

Service  Area 
•Iron 

Service  Area 

Servk:»  Area: 
•Jackson 

Service  Area 
•Juneau 

ServKe  /Vrea 

Service  Area; 
•Kewaunee 

Service  Area: 
La  Crosse 

Service  Area: 
•Lafayette 

Service  Area: 

Service  Area: 
•Langlade 

Service  Area 

Service  Area 
•Lincoln 

Service  Area: 
Marathon 

Servk^  Area: 

Service  Area 
•Marinette 

Service  Area 
•Marquette 

Service  Area 
'Menominee 


Platteville/Cuba  City 

Markesan/ Kingston 

Platteville/Cuba  Clty.._ 

konwood/Hurley  (Ml/Wi). 
Park  FaHs/PhtHips 


HiMstxiro 

Mauston/New  Lisbon.. 


Kewaunee  City 

Coon  Vatley/Chaseburg . 

Darlington /ShullstMirg 

PlatteviUe/Cuba  Oty 

Ek:ho 

Mountain/White  Lake 


Tomahavt*. 


Athens/Edgar 

Ttgerton/Bimamwood . 


W.  Marinette.. 
Montello 


Degree 

of 

shortage 

group 


PRtMARY  CARE:  Wisconsin- 
Continued 

County  Listing 


Degree 

County  Name 

of 

shortage 

group 

Milwaukee 

Service  Area  Capitol  Drive  (Milwau- 

kee)  

1 

3 

Service  Area  Inner  City  North  (Miiwau- 

kee) — 

2 

Sennce  Area  Juneautown 

1 

Populaton    Group:    Med.    (nd.    Pop.- 

Irmor  Hify  Wa^J 

1 

•Monroe 

.c^vuiTA  Arofi'  Hillchoro      

2 

S^Myirfl  t^tna-  Soarta _ 

4 

•Oconto 

Service  Area:  Mountain/While  Lake 

1 

Service  Area:  Pulaski....           . 

2 

•Oneida 

Service  Area  Eteho _ 

2 

pflryice  Arw»:  Tomahfw* ..._ 

4 

Outagamie 

ServxM  Area:  Clintonville/Marion 

4 

•Pepin 

Service  Area  Mondovi 

2 

•Polk 

Service  Area:  Frederic/Luck._ 

4 

•Price 

Service  Area  Park  Falls/Phillips 

2 

Sen/ice  Area;  Tomahawk - „.. 

4 

•Richland 

Servkje  Area  HHIsboro ~... 

2 

•Sauk 

Service  /^rea  Hillsboro 

2 

•Sawyer 

Sennce  Area:  Hayward/Radisson _. 

2 

2 

•Shawano 

Service  /Vrea:  Clintonville/Manon 

4 

Sennce  Area;  Pulaski _ _.. 

2 

Service  Area  Tigerton/Bimamwood 

3 

•Taytor 

4 

•Trempealeau 

Service  Area  Arcadia — j 

4 

Service  Area  GalesvUle/Trempealeau.... 

2 

Service  Area  Osseo 

3 

•Vernon 

Service  Area  Coon  Valley /Chaseburg ... 

1 

Service  Area  Genoa - _ 

1 

Service  Area  Hillsboro 

2 

•Vilas 

Sarvwe  Area  Land  O'lakes/Presque 

isle ..  -.. 

2 

•Washburn 

Service  Area'  Hayward/Radisson 

2 

Service  Area  Minong/Sokxi  Springs 

4 

Waukesha 

Facility  Etftan  Allen  School 

3 

•Waupaca 

Sennce  Area:  aintonvifle/Marion _.... 

4 

Sennce  Area:  Tigerton/Bimamwood 

3 

•Waushara 

Sennce  Area  Wautoma/PlainfiekJ/WiU 

Rose _.._ 

4 

UMI 


49319 


PRtilARY  CARE:  Wisconsin 

PRIMARY  CARE:  Wisconsin— 

PRIMARY  CARE:  Wisconsin- 

Servica  Area  Listing 

Contimied 

Service  Area  Usting 

Continued 

Service  Area  Lishng 

Degree 

of 
shortage 

Seivice  Area  Name 

Degree 

Degree 

group 

Service  Area  Name 

of 

shortagw 

group 

Servtce  Area  Name 

of 

shortage 

group 

Arcadia 

4 

County— Buffalo 
Parts: 

Lamont  Twn. 

Meadowbrooke  Twn. 

Buffalo  Twn 

Monticelk)  Twn. 

Meteor  Twn. 

Cross  Twa 

Seymour  Twn. 

0|ibwa  Twn. 

Fountain  City 
Gtencos  Twn. 

ShuHsburg  Twn. 

Radisson  Twn. 

Shullsburg  Qty 

Radisson  Vil. 

Milton  Twn. 

South  Wayne  VM. 

RourxJ  Lake  Twn. 

Montana  Twn. 

Wayne  Tvim, 

Sand  Lake  Twn. 

Waunoandee  Twn. 

White  Oak  Springs  T¥»n. 

SpKler  Lake  Twn. 

County— Trempealeau 

Willow  Springs  Twa 

Weirgar  Twa 

Pans: 

Wiota  Twn. 

Winter  Twn. 

Arcadia  City 
Arcadia  Twn. 

Elcho . 

2 

Winter  VM. 

County— Langlade 

County— Washbum 

Dodge  Twn. 

Pans: 

Parts: 

Attiens/Edgar_ „ 

2 

•Ainsworth  Twn. 

Bass  Lake  Twn. 

County— Marattion 

•Elcho  Twn. 

Stinrtett  Twn. 

Pans: 

•Parrish  Twn. 

Stone  Lake  Twa 

Attiens  VH. 

•Summit  Twn. 

Hillsboro 

2 

Bern  Twn. 

•Uptiam  Twn, 

County— Jur>eau 

Edgar  VH. 

County— Oneida 

Parts: 

Fenwood  Vil. 

Parts: 

•Union  Center  VM. 

Frankfort  Twn. 

•Enterprise  Twn. 

•WonewocTwa 

HalseyTwa 

•Schoepke  Twn. 

•Wonewoc  Vil. 

Johnson  Twn. 
Reitbrock  Twn. 

Frederic/I  trk 

4 

County— Monroe 
Parts: 

County— Polk 

Wein  Twn. 

Parts: 

•Giendale  T*»a  . 

Capitol  Drive  (Milwaukee) 

1 

Bone  Lake  Twn. 

•Kendall  VH. 

County — Milwaukee 

Clam  Fall  Twn. 

•SheWonTwn. 

Parts: 

Frederic  Vil. 

•Wellington  Twa 

CT.  41-43 

Georgetown  Twn. 

County— Richland 

CT.  45-47 

LaketownTwa 

Parts: 

CT.  63-«5 

Lorain  Twa 

•Bloom  Twn. 

Clintonviie/Marion 

4 

Lock  Twn. 
Luck  Vil. 

•Ca7enovia  VM. 
•Henrietta  Twn. 

County— Outagamie 

Parts: 

McKinley  Twn. 

•Westford  Twn.     , 

Bear  Creek  Vil 

West  Sweden  Twn. 

•Yuba  VM. 

Deer  Creek  Twn. 

Galesville/Trempealeau „ „. 

2 

County— Sauk 

Maine  Twn. 

County— Trempealeau 

Parts: 

County— Sfwwano 

Parts; 

•Woodland  Twa 

Parts: 

Caledonia  Twa 

County— Vernon 

Grant  Twn.  (E  1/2) 

EttrickCity 

Parts: 

Pella  Twn. 

EttrickTwn. 

•Forest  Twn. 

County— Waupaca 

Gale  Twn. 

•Greenwood  Twn. 

Parts: 

Galesville  City 

•Hillsboro  City 

Bear  Creek  Twn. 

Trempealeau  Twn. 

•HDtsboro  Twn. 

CKntonville  Qty 

Trempealeau  VII. 

•Ontario  VM. 

Dupont  Twn. 

Genoa _ 

1 

•UntonTwn. 

Embarrass  VH. 

County— Vernon 

•Whitestown  Twn. 

Larrat)ee  Twn. 

Parts: 

Inner  City  North  (Milwaukee) 

2 

Marion  Oty 

•Bergen  Twn. 

County— Milwaukee 

Matteson  Twa 

•Oe  Soto  VH. 

Parts: 

UnkjnTwn. 

•Genoa  Twn. 

' 

CT.  44 

Coon  Valtey/Chaseburg 

1 

•Genoa  Vil. 

CT.  66-72 

County— La  Crosse 

•Harmony  Twn. 

CT.  79-86 

Parts: 

•Sterling  Twa 

CT.  101-107 

WasNngton  Twn. 

•Wheatland  Twn. 

CT.  114-118 

County— Vernon 

Hayward/Radissoo  _ _ 

2 

CT.  139-142 

Parts: 

County— BaytieW 

CT  146-147 

Cfiaseborg  Vil. 

Parts: 

Barnes  Twn.  (S  1/2) 

Inner  City  South „.™,„_ 

3 

CoonT»m. 

County— Milwaukee 

Coon  Valley  VM. 

CaWe  Twn. 

Parts: 

Hamburg  Twn. 

Drummond  Twn.  (S.  1/2) 

CT.  155-159 

Darlington/ StiUlsborg _ 

3 

CT.  162-168 

County— Lafayette 

Namakagon  Twn. 

CT.  174-180 

Parts: 

County— Sawyer 

Ironwood/Hurtey  (Mi/Wi) 

2 

Arglye  Twn. 

Parts: 

County— 4  ron 

Argyle  VH. 

Bass  Lake  Twa 

Parts: 

Blanchard  Twn. 

Couderay  Twn. 

Anderson  Twn. 

BlancfwdviUe  Vil. 

Couderay  Vil. 

Carey  Twn. 

Darlington  Twn. 

Edgewater  Twa 

Gumey  Twn. 

Darlington  City 

Exeland  VM. 

Hurley  City 

Fayette  Twn. 

HaywardCity 

Kimball  Twn. 

Gratiot  Twn. 

Hayward  Twn. 

Knight  Twn. 

Gratiot  VN. 

Hunter  Twn. 

Mercer  Twn. 

Kendall  Twn 

Lenroot  Twn. 

Montreal  City 
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PRIMARY  CARE:  Wisconsin- 
Continued 

Service  Area  Listing 


Service  Area  Name 


OmaTwn. 
Pence  Twn. 
Saxon  Twa 

Juneautown 

County— MiKMaukee 
Parts: 
C.|.  108 
C.T.  110-113 

Kewaunee  City 

County— Kewaunee 
Parts: 

Carlton  Twn. 
Franklin  Twn. 
Kewaunee  City 
Montpelief  Twn. 
PiefceTwn(S.  1/2) 
W.  Kewaunee  Twn. 

Land  O'lakes/Presque  Isle 

County— Vilas 
Parts: 

Land  O'lake  Twn. 
Presque  Isle  Twn. 
Windiester  Twa 

Markesan/ Kingston  ....„ 

County— Green  Lake 
Parts: 

Kingston  Twn 
Kingston  City 
Mackford  Itm 
Manchester  Twn 
Markesan  City 
Marquette  Twn 
Marquette  City 

Mausfon/New  Lisbon. ..._ 

County— Juneau 
Parts: 

Camp  Douglas  Vil. 
Cleartield  Twn. 
Cutler  Twn. 
ElroyCity 
Fourrtain  Twn. 
Germantown  Twn. 
Hustler  Vil. 
Kildare  Twn. 
Kingston  Twa 
Lemonweir  Twn. 
Lindina  T»im. 
Lisbon  Tkoti. 
Lyndon  Station  ViL 
Marion  Twn. 
Mauston  City 
Necedah  Twn. 
Necedah  Vil. 
New  Lisbon  City 
Orange  Twa 
Rymouth  Twn. 
Seven  Mile  Creek  Twn. 
Summit  Twa 

Mi-^ong/Soton  Springs 

County— Douglas 
Pats: 

Bennett  Twa 
Dairyland  Twn. 
Gordon  Tmm. 
Hightend  Twn. 
Oakland  Twa  (S.  1/2) 
Solon  Spnngs  Twn. 
Solon  Springs  Vil 
Wascon  T\«n. 
County— Wasntxjm 
Parts: 

Brooklyn  Twn. 
CtiicogTwn. 
Frog  Creek  Twn. 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  Wisconsin- 
Continued 

Service  Area  Listing 


Sen/ice  Area  Name 


Gull  Lake  Twn. 
Minong  Twn. 
Minong  Vil. 

Mondovi... 

County— Buffalo 
Parts: 
•AhnaCity 
•Alma  Twa 
•Belvidere  Twn. 
•Buffalo  City 
•Canton  Twn. 
•Cochrane  Vil. 
•Dover  Twn. 
•Gilmanton  Twn. 
•Lincoln  Twn. 
•Modena  Twn. 
•Mondovi  City 
•Mondovi  Twn. 
•Naples  Twn. 
County— Pepin 
Parts: 
•Albany  Twn. 

Montello 

County — Marquette 
Parts: 

Crystal  Lake  Twn. 
Hams  Twa 
Mecan  Twn. 
Montelkj  City 
Montello  Twn. 
Neshkoro  Twn. 
NeshkoroVH. 
Newton  Twn. 
Oxford  Twn. 
Oxford  Vil. 
Packwaukee  Twa 
Shields  Twn. 
Springfield  Twn. 
Westfield  Twn. 
Westfield  ViL 

Mountain/ White  Lake 

County— Langlade 
Parts: 

Evergreen  Twn. 
Langlade  Twn. 
White  Lake  Vil. 
Wolf  River  Twn. 
County — Oconto 
Parts: 

Armstrong  Twn. 
Bagley  Twn. 
Brazeau  Twn. 
Breed  Twa 
Doty  Twn. 
Lakewood  Twn. 
Riverview  Twn. 
Townsend  Twn. 

Osseo 

County— Eau  Claire 
Parts: 

Augusta  Twn. 
Bridge  Creek  Twn. 
Clear  Creek  Twn. 
Fairchild  Twn. 
Fairchlld  Vil. 
Otter  Creek  Twn. 
County— Jackson 
Parts: 
•Cleveland  Twn. 
•GartieWTwn. 
•Northfield  Twn. 
County — Trempealeau 
Parts: 
•Hale  Twn. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Wisconsin- 
Continued 

Service  Area  Listing 


Service  Area  Name 


•Osseo  City 
•Strum  Twn. 
•Sumner  Twn. 
•Unity  Twa 

Park  Falls/Phillips 

County— Ashland 
Parts: 

Agenda  Twn. 
Butternut  VH. 
Chippewa  Twn. 
Gordon  Twn. 
Jacobs  Twn. 
Peeksvtile  Twn. 
Shanagoiden  Twa 
County — Iron 
Parts: 
Sherman 
County— Price 
Parts: 

Catawba  Twn. 
Eisenstein  Twn. 
Elk  Twn. 
Emery  Twa 
FifieW  Twn. 
Flambeau  Twn. 
Georgetown  Twa 
Hackett  Twn. 
Harmony  Twn. 
Kennan  Twn. 
Kennan  ViL 
Lake  Twn. 
Ogema  Twa 
Park  Falls  City 
Phillips  City 

Prentice  Twn.  (West  1/2) 
Prentice  ViL 
Worchester  Twn. 
County — Sawyer 
Parts: 

Draper  T*n. 

Platteville/Cuba  City 

County— Grant 
Parts: 

Clifton  Twn. 
Cuba  City  City 
Dickeyvllle  Vil. 
Ellenboro  Twn. 
HanisonTwn. 
Hazel  Green  Twn. 
Hazel  Green  VU. 
Lima  Twn. 
Livingston  Vil. 
Paris  Twn. 
Platteville  Twn. 
Platteville  Oty 
Smelser  Twn. 
County — Iowa 
Parts: 

Mifflin  Twn. 
Rewey  Vil. 
County— Lafayetts 
Parts: 

Belmont  Twn. 
Belmont  ViL 
Benton  Twa 
Benton  ViL 
Elk  Grove  Twn. 
New  Diggings  Twn. 

Pulaski _ 

County— Brown 
Parts: 

Pittsfield  Twn. 
Pulaski  Vif. 


Degree 

of 

shortage 

group 


UMI 
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PRIMARY  CARE:  Wisconsin- 
Continued 

1 1     Service  Area  Listing 


Service  Area  Name 


County— Oconto 
Parts: 

Chase  Twa 
County— Shawano 
Parts: 

AngeMca  Twn. 

Maple  Grove  Twa 
Sister  Bay /Washington  Island.... 
County— Doof 
Parts: 

Baileys  HartxK  Twn. 

Ephriam  VH. 

Gibraltar  Twn. 

Liberty  Grove  Twa 

Sister  Bay  Vil. 

Washington  Island  Twn. 

Sparta :. 

County — Monroe 
Parts: 

AngeloTwn. 

CashtonVH. 

Jefferson  Twn. 

Lafayette  Twn. 

Leon  Twn. 

Little  FaHs  Twn. 

Melvina  Vill. 

New  Lyrne  Twn. 

Nonwalk  VIL 

Portland  Twa 

RidgeviHe  Twn. 

Sparta  Qty 

Sparta  Twa 

Wells  Twn. 

Sturgeon  Bay 

County— Door 
Parts: 

Brussels  Twn. 

Claytwnks  Twa 

Egg  Hart>or  Twn. 

Egg  Hartxjr  VH. 

Forestvllle  Twn. 

Forestvitle  VH. 

Gardner  Twa 

Jacksonport  Twa 

Nasewaopee  Twa 

Sevastopol  Twa 

Sturgeon  Bay  Twn. 

Sturgeon  Bay  City 

Union  Twn. 

Tigerton/Bimamwood 

County— Marathon 
Parts; 

Ekjeron  Twn. 

EMeron  VU. 

Franzen  Twn. 

Hatley  Vit. 

Norrie  Twn. 

Plover  Twa 
County— Shawano 
Parts: 

Almon  Twn. 

Aniwa  Twn. 

Aniwa  Vil. 

Birnamwood  Twn. 

Bimamwood  Vil. 

Bowler  VH. 

Eland  Vil. 

Fairbanks  Twn. 

Germania  Twn. 

Grant  Twn.  (W 

Hutchins  Twn. 

Matoon  Vil. 

MorriiTwn. 

Tigerton  Vil. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Wisconsin- 
Continued 

Seniee  Arat  LJsling 


Service  Area  Name 


/2) 


Wittenberg  Twn. 
Wittenberg  VN. 
County— Waupaca 
Parts: 

Big  Falls  VK. 
Harrison  Tviia 
Wyoming  Twn. 

Tomahawk ™._, 

County— Lincoln 
Parts: 
'Bradley  Twa 
•Harrison  Twa 
•King  Twn. 
'Skanawan  Tvm. 
•SomoTwa 
•Tomahawk  Twn. 
•Tomafiawk  City 
•Wilson  Twn. 
County— Oneida 
Parts: 
•Little  Rice  Twn. 
•LyrmeTwa 
•Nokonus  Twa 
County— Prkje 
Parts: 
•Hill  Twa 
•Knox  Twn. 

•Prentice  Twn.  (Eastern  1  /2) 
•Spirt  T»»a 

W.  Marinette „ 

County— Marinette 
Parts; 
•Amberg  Twn. 
•Athdstane  Twn. 
'Beaver  Twa 
•Coleman  VH. 
•Crivitz  ViH. 
•Lake  Twa 
•Middle  imet  T«m. 
•Pound  Twn. 
'Pound  Vil. 
'Silver  Oiff  Twn. 
'Stephenson  Twn. 
'Wausaukee  Twn. 
'Wausaukee  VU. 

Wautoma/Piainfiekl/Wikl  Rose 

County— Waushara 
Parts; 

CokxnaTwa 
CotomaVH. 
Dakota  Twn. 
DeerfieMTwa 
Hancock  Twa 
Hancock  VH. 
Marion  Twn. 
Mount  Morris  Twn. 
Oasis  Twa 
Plainfield  Twa 
PlainfieM  VH. 
RIchford  Twn. 
Rose  Twa 
Sphngwater  Twn 
Wautoma  Twn. 
WautomaCity 
Wild  Rose  VU. 


Degree 
of 

shortage 
group 


PRIMARY  CARE:  Wisconsin 

Population  Group  Listing 


Populatxxt  Group 


Degree 

d 

•hortage 

group 


Med.  Ind.  Pop.-  Inner  City  West.. 
County— Milwaukee 
Parts; 
C.T.  62 
C.T.  87-90 
C.T.  96-100 
C.T.  119-123 
C.T.  133-138 
C.T.  148-149 


PRIMARY  CARE:  Wisconsin 

FadKty  Listing 


Facility  Name 


Dodge  Corr.  I 

County— Dodge 
Ethan  Allen  School-.. 

County— Waukesha 
Wisconsin  Corr.  I „ 

County— Dodge 
Wisconsin  State  Ret... 

County— Brown 


Degree 

of 

shortage 

group 

2 

3 
1 

3 


PRIMARY  CARE:  Wyoming 

County  Listing 


County  Name 


•Albany 

Service  Area:  Rock  River _ 

•Big  Horn 

Service  Area;  Greybull.... 

•Campbell 

Service  Area:  Wright 

Cartxjn 

Service  Area;  RawHns » 

•Converse — -.... 

'Crook 

Service  Area:  Hulett 

Service  Area:  Moorcroft 

•Frenr»onl 

Service  Area:  Dubois 

Service  Area:  Jeffrey  City 

Population  Group:  Arapahoe/Shosho- 
ne Indians — 

•Hot  Spnngs 

Population  Group:  Arapahoe/Shosho- 

r>e  Indians 

•Lincoln 

Service  Area:  Kemmerer/CokeviKe 

Natrona 

Sennce  Area:  Midwest/Edgerton 

•Niobrara - 

•Park 

Service  Area:  Qardiner/Mammolh  Hot 

Springs -i 

•Sublette 

Servk^  Area:  Big  Piney/Mart>leton 

Service  Area:  Pinedate/Boukler 

'Sweetwater 

Service  Area:  Rawlins 

Service  Area:  Rock  Spnngs 

•Uinta 

Service  Area:  Lyman _ 


Degree 

of 

shqgage 

gWp 


UMI 
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PRIMARY  CARE:  Wyoming— Continued 

Couittf  Ustng 


County  Name 

Degree 

of 

shortage 

group 

•W««lnn 

4 

PRIMARY  CARE:  Wyoming 

Service  Area  Ustng 


Service  Area  Naine 


Big  Piney/MartJletoo 

County— Sublette 
Parts: 
•Big  Piney  Oiv. 

DuboK 

County — Fremont 
Parts; 
•Dubois  Div. 

Gardffief/Mammotti  Hot  Springs 

County— ParK 
Parts: 
'Yeflowstone  Nat'L  Parti  Dw. 
GreybuU.. 


of 


group 


1 


County— Big  Horr> 
Parts: 

Big  Horn  Central  Dm. 
Big  Horn  Soutt>  Div. 

Hulett _ _.... 

County— Crook 
Parts: 
•Hulett  Diw. 

Jeffrey  City _.. 

Courtty — Fremont 
Parts: 
'Sweetwater  Dw. 

Kemmerer/  Cokevrtle 

County— Lincotn 
Parts: 
'Kemmerer  East  Div. 
•KemmerBT  West  Div. 

Lyman _ _ 

County— Uinta 
Parts: 
"Brkfger  Vaffey  Div. 

Midwest/ Edgerton „ , 

County— Natrona 
Parts; 

E.a  t675  (Edgertovwi) 
E.a  t676  77  (MidMest) 
E.a  1678.8T  (tJnincof) 

Moorcroft.- 

County— Crook 
Parts: 
•Moorcroft  Oiv. 

Pinedale/Boul<ter „ 

County— Sublette 
Parts: 
•Bouider  Div. 
•Pinedale  Div. 

Rawlins 

County— Carboo 
County— Sweetwater 
Parts: 

Wamsutter  Div. 

Roct<  Rwer _„ 

County— Albany    * 
Parts: 

Rock  River  Div. 

lock  Springs..; 

County — Sweetwater 
Parts: 

Greer*  Hivef  North  Oiv. 
Green  River  Soutt>  Div. 


PRIMARY  CARE:  Wyoming-Continued 

Senice  Aiea  Listing 


Service  Area  Name 


Rock  Spring  Norti  Oiv. 
Rock  Spring  South  Div. 

Wright „ 

County— Campbell 
Parts: 
•Gilette  South  Oiv. 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Wyoming 

Population  Group  Listing 


Population  Group 


Arapahoe/Shoshone  Indians.. 
County — Fremont 
Parts: 

Wind  River  Dw 
Courrty — Hot  Springs 
Parts: 

Wind  River  Div. 


Degree 
of 

shortage 
group 


1 


PRIMARY  CARE:  American  Samoa 


County  Name 

Oegroe 

of 

stwrtage 

group 

Eastern  District 
Senflce    Area:     Terr.     Of 

Samoa 

Manu'A  District 
Service    Area;     Terr.    Of 
Samoa 

American 
Ameiican 

2 

2 

Rose  Island 
Service    Area:    Terr.    Of 
Samoa „ 

American 

2 

Swains  Island 
Service    Area:    Terr.    Of 
Samoa __ 

American 

2 

Western  District 
Sennce    Area:     Terr.     Of 
Samoa 

American 

2 

PRIMARY  CARE:  American  Samoa 

Service  Area  Listing 


Service  Area  Name 


Terr.  Of  American  Samoa 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  American  Samoa- 
Continued 

Serytce  Ai«a  UsUng 


Service  Area  Name 


County— Eastern  District 
County — Manu'A  District 
County— Rose  Island 
County — Swains  Island 
County— Western  DistricI 


Degree 

of 

shortage 

group 


PRIMARY  CARE: 

County  Listing 


County  Name 


•Kosrae  State.. 

•Pohnpei  State _ 

•Tnik  State 

•Yap  State 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Guam 

County  Listing 


County  Name 


•Guam.. 


Degree 

of 

shortage 

group 


PRIMARY  CARE: 

County  Listing 


County  Name 


•Republk:  Of  Marshall  Is 


Degree 

of 

shortage 

group 


1 


PRIMARY  CARE:  N.  Mariana  Islands 

County  Listing 


County  Name 


•Corrmwtth  Of  N.  Mariana  Is . 


Degree 

of 

shortage 

group 


1 


PRIMARY  CARE: 

County  Listng 


County  Name 


•Republic  Of  Palau. 


of 

shortage 

group 


1 
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PRIMARY  CARE:  Puerto  Rico 

I  County  Listing 


County  Name 


*Ad|untas 

'Aguada 

'AguasBuenu 

•Anasco 

'Arecibo 

Popotaboo  Group:  Pov.  Pop— Arecibo ... 
•Arroyo 

Population  Group:  Pov.  Pop.— Arroyo 

*Barceloneta 

Population  Group:  Pov.  Pop.— Barce- 

loneta _.. „._............_......... 

'Barrartquitas 

Population  Group:  Pov.  Pop.— Barrarv 

quitas „ ~ 

'Cabo  Rojo 

Population  Group:   Pov.   Pop— Cabo 

Ro)o - 

•CartHiy _. 

•Canovanas __ 

•Cayey 

Population  Group:  Pov.  Pop— Cayey 

•Ceiba 

Population  Group:  Pov.  Pop.— Ceiba 

•Ciales J. 

•Cidra 

•Coamo 

Population  Group:  Pov.  Pop.— Coamo ... 

•Comerio 

•Cofozal... .... 

•Dorado...- _ 

•Fajardo 

Population  Group:  Pov.  Pop.— Fajardo... 

•Florida 

•Guanica 

Population  Group:  Pov.  Pop.— Guanica . 
'Guayama 

Population  Group:  Pov.  Pop —Guaya- 
ma  _ 

•Guayanilla 

Population  Group:  Pov.  Pop.— Guayan- 
illa  

•Guratx) „ 

•Hatillo 

•  Hormigueros „ 

•Humacao 

Population  Group:  Pov.  Pop.— Huma- 
cao  - „ 

•Isabela _ 

•Jayuya 

Population  Group:  Pov.  Pop.— Jayuya.... 
•Juana  Diaj ..._ 

•  Juncos 

•  Lajas 

•  Lares 

*Las  Manas 

•  Las  Petdraa 

•  Loiza *. 

•Luquillo 

•Manati 

Population  Group:  Pov.  Pop.— Manati.... 
'Maricao 

Population  Group:  Pov.  Pop.— Maricao.. 

•Maunabo 

•Mayaguez 

Population  Group:  Pov.  Pop.— Maya- 
guez  

•Moca 

Population  Group:  Pov.  Pop.— Moca 

•Morovis _ 

•Naguabo 

Population    Group:    Pov.    Pop.— f4a. 

guabo 

'Naranjito ......... 

•  Orocovis 

•Patillas _ 


Degree 

ol 

shortage 

group 


PRIMARY  CARE:  Puarto  Rico- 
Continued 

CounfyLisling 


County  Name 


•Ponce 

Population  Group:  Pov.  Pop— Ponce 

•Quebradilias „ 

•Rincon 

•Rio  Grande 

Populatton    Group:    Pov.    Pop.— Rio 

Grande 

•Sabana  Grande 

*Salinas 

Population  Group:  Pov.  Pop.— Salinas... 
•San  German 

Population    Group:    Pov.    Pop.— San 

German 

*San  Juan 

Service  Area:  Banio  Obrero 

•San  Lorenzo 

Population  Group:  Pov.  Pop.— San  Lor- 
enzo  ~ 

•San  Sebastian 

Population  Group:  Pov.  Pop.— San  Se- 
bastian   

'Santa  Isabel .....~- 


•ToaAlta 

•Utuado 

Population  Group:  Pov.  Pop —Utuado... 
•VegaAlta 
Population   Group:    Pov.   Pop— Vega 

Alta 

•VegaBaia 
Population   Group:    Pov.    Pop.— Vega 
Baia 


Degree 

of 

shortage 

group 


•ViUalba. 
•Vabucoa 

Population  Group:  Pov.  Pop.— Yabu- 

coa..„ „„ 

•Yauco 

Population  Group:  Pov.  Pop —Yauco 


PRIMARY  CARE:  Puerto  Rico 

Sannca  Area  Listing 


Service  Area  Name 


Barrio  Obrero 

County— San  Juan 
Parts: 
•C.T.  29-39 
•C.T.  44-45 


Degree 

ol 

shortage 

group 


PRIMARY  CARE:  Puerto  Rico 

Population  Group  Listing 


Population  Group 


Pov  Pop —Arecibo 

County— AredtM 
Pov.  Pop —Arroyo 

County— Arroyo 
Pov.  Pop.— Barceloneta. 

County— Barceloneta 
Pov.  Pop. — Barranquitas 

County— Bananquitas 
Pov.  Pop  —Cabo  Rojo ... 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Puerto  Rico- 
Continued 

Populalion  Group  Listing 


Population  Group 


County— Cabo  Rojo 
Pov.  Pop— Cayey 

County— Cayey 
Pov  Pop  —Ceiba 

County— Ceiba 
Pov.  Pop  — Coamx) 

County— Coamo 
Pov  Pop— Fajardo 

County— Fajardo 
Pov.  Pop— Guanica. 

County— Guanica 
Pov.  Pop— Guayama 

County— Guayama 
Pov.  Pop— Guayanilla 

County— GuayaniHa 
Pov.  Pop— Humacao 

County— Humacao 
Pov  Pop— Jayuya 

County— Jayuya 
Pov.  Pop— Manati _ 

County— Manati 
Pov.  Pop— Mancao 

County— Mancao 
Pov.  Pop— Mayaguaz 

County— Mayaguez 
Pov.  Pop.— Moca -.. 

County— Moca 
Pov  Pop— Naguabo 

County— Naguatx) 
Pov.  Pop— Ponce - 

County— Ponce 
Pov.  Pop— Rio  Grande 

County— Rio  Grande 
Pov.  Pop— Salinas ~ 

County— Salinas 
Pov.  Pop— San  German 

County— San  German 
Pov  Pop  —San  Lorenzo 

County— San  Lorenzo 
Pov.  Pop.— San  Sebastian 

County— San  Sebastian 
Parts: 

Pov.  Pop —San  Sebastia 
Pov.  Pop— Utuado 

County— Utuado 
Pov.  Pop —Vega  Alta - 

County— Vega  Alta 
Pov  Pop— Vega  Baja 

County— Vega  Baja 
Pov.  Pop  — Yabucoa 

County— Yabucoa 
Pov.  Pop.— Yauco 

County— Yauco 


Degree 

of 

shortage 

group 


PRIMARY  CARE:  Virgin  Islands 

County  Listing 


County  Name 


Degree 
of 

styxtage 
group 


•St.  Croix 

Service  Area:  Fredericksted 

•St  Thomas 

Service  Area;  East  End  St.  Thomas. 
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PRIMARY  CARE:  Virgin  Islands 

Service  Afoa  Usting 


Service  Area  Name 

Degree 

of 

shortage 

group 

East  End  St.  Thomas 

1 

County- St.  Thomas 
Parts: 
•East  End 
•Southside 
•Tutu 
Fredenrksted 
County— St.  Croix 
Parts; 

Fredencksted 

Northwest 

Southwest 

4 

WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  UPSAs 

PRIMARY  CARE:  Indiana 

Service  Area  Listing 

Saletn 
County— Washington 
Parts; 
Brown  Twp. 
Franklin  Twp 
Gibson  Twp. 
Howard  Twp. 
Jackson  Twp 
Jefferson  Twp. 
Madison  Twp. 
Monroe  Twp. 
Pierce  Twp 
Polh  Twp. 
Vernon  Twp, 
WasNngton  Twp. 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Massachusetts 

Service  Area  UsOng 

North  End  Boston 
County— Suffolk 
Parts: 
C.T.  301-302 
C.T.  304-305 

WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Minnesota 

Service  Area  Listing 


Caledonia/Spnng  Grove  (Mn/la) 
County— Houston 
Parts: 
Black  Hammer  Twp 
Caledonia  City 
Caledonia  Twp. 
Crooked  Creek  Twp. 
Eitzen  City 
Jefferson  Twp. 
Mayvilie  Twp. 
Spnng  Grove  Oty 
Spnng  Grove  Twp. 
Wilminglon  Twp. 


PRIMARY  CARE:  Minnesota- 
Continued 

Senrice  Area  LJsting 

Wlnnet>ago  Twp. 
Littlefork/Big  Falls 
County- Koochiching 

Big  Falls  City 

E.  Koochiching  Lfnorg. 

Litttefofk  Oty 

Nett  Lake  Unorg. 

S.  Koochichmg  Unorg. 
Ortonville  (Mn/Sd) 
County — Big  Stone 

Akron  Twp. 

Big  Ston«  Twp. 

ConettOty 

Odessa  City 

Odessa  Twp. 

Ortonvilfe  City 

OrtonvMe  Twp. 

Otrey  Twp. 

Prior  Twp.  (S  t/2) 
County— iac  Qui  Parle 

Agassiz  Twp. 

Yellow  Banli  Twp. 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Mississippi 

County  Ljstirpg 

Attala 
Lafayette 
Lefkire 
Pontotoc 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  New  York 

County  UsUng 

Schuyter 

WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  New  Yorh 

Service  Area  Listing 

PeekskHI 
County— Westctiester 
Partr 
Peekskitt  City 

WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  North  Carolina 

County  Using 


Jones 

Randolph 

YadUn 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Ohio 

County  Listing 

Meigs 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Ohio 

Service  Area  Listing 

SouStSideUnM 
County— Allen 
Parts; 
C.T.  117 
C.T.  13&-138 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Pennsylvania 

Service  Area  Listing 

Monroe/Noxen 
County — Luzeme 
Parts; 

Harvey'S  Lake  Bora 

Lake  Twp. 

Lehman  Twp. 
County— Wyoming 

Forkston  Twp.  (S.  3/4) 

Monroe  Twp. 

Nortlvnore'and  Twp. 

Noxen  Twp. 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Tennessee 

Service  Area  Listing 

Barrwrd 
County- Roane 
Parts; 
Barnard  CCD 
Whitwell 
County — Manon 
Whitwell  CCO 


WITHDRAWALS  FROM  UST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Washington 

Service  Area  Listing 

Ritzvitle 
County — Adams 
Parts: 
Lind-Washtucna  CCD 
RitzviUeCCO 


|FR  Doc.  9. 
BILLINQCOO 
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PRIMARY  CARE:  Washington— 

,    Continued 

.  Service  Area  Lisltrtg 
County— Lincoln 

ED.  551 

WITHDRAWALS  FROM  LIST  OF 
PRIMARY  MEDICAL  CARE  HPSAs 

PRIMARY  CARE:  Wisconsin 

Service  Area  Listing 

Oconto  Falls 
County— Oconto 
Parts: 

Abrams  Twn.  (W  l/2» 

Gillett  City 

Gillen  Twn. 

How  Twn. 

Lena  Twa 

Lena  Vi. 

Maple  Valley  Twn. 

Morgan  Twn. 

Oconto  Falls  City 

Oconto  Falls  Twn. 

Spnjce  Twn. 

Stiles  Twn.  (W  1/2) 

Suring  V«. 

Undertiill  Twn. 
County— Sha«»ano 

Green  Valley  Twn. 


|FR  Doc.  91-22370  Filed  9-26-91;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Federal  Agency  Hazardous  Waste 
Compliance  Docket 

(FRL-3977-9) 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  Fourth  Update  of  the 
Federal  Agency  Hazardous  Waste 
Compliance  Docket  Pursuant  to 
CERCLA  Section  120(c). 

summary:  Section  120(c)  of  the 
Comprehensive  Envirorunental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1988  (SARA), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  establish  a  Federal 
Agency  Hazardous  Waste  Compliance 
Docket  that  contains  certain  information 
regarding  Federal  facilities  that  manage 
hazardous  waste  or  from  which 
hazardous  substances  may  be  or  have 
been  released.  As  defined  by  CERCLA 
101(22),  a  release  is  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping, 
leaching,  dumping,  or  disposing  into  the 
environment.  CERCLA  requires  that  the 
docket  be  updated  every  6  months  as 
new  facilities  are  reported  to  EPA  by 
Federal  agencies.  The  following  list 
identifies  the  Federal  facilities  to  be 
included  in  the  fourth  update  of  the 
docket  (i.e..  facilities  not  previously 
listed  on  the  docket  and  reported  to  EPA 
since  the  last  update  to  the  docket  55 
FR  34492,  August  22, 1990).  EPA  policy 
specifies  that  for  each  Federal  facility 
that  is  included  on  the  docket  during  an 
update,  the  responsible  Federal  agency 
must  complete  a  preliminary  assessment 
and,  if  warranted,  a  site  inspection, 
within  18  months  of  publication  of  this 
notice.  Such  remedial  site  evaluation 
activities  will  help  determine  whether 
the  facility  should  be  included  on  the 
National  Priorities  List  (NPL)  and  will 
provide  EPA  and  the  public  with 
valuable  information  about  the  facility. 
In  addition  to  the  update  list,  this  notice 
includes  a  section  comprising  revisions 
(i.e..  corrections  and  deletions)  to  the 
initial  docket  list  and  subsequent 
updates.  At  the  time  of  publication  of 
this  notice,  the  new  total  number  of 
Federal  facilities  listed  on  the  docket  is 
1602. 

DATES:  This  list  is  current  as  of  April  1, 
1991. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Federal  Facilities  Docket  Hotline. 
Telephone:  (800)  54ft-1016  toll  free,  or 
(703)  883-8577. 


SUPPtEMENTARY  INFORMATION: 
Tabia  of  CootenU 

L    Introduction 

II.  Revisions  to  the  Initial  Docket 

III.  Process  for  Compiling  the  Updated 
Docket 

IV.  Facilities  Not  Included 

V.  Information  Contained  on  Docket  Listing 

VI.  Facility  Status  Reporting 

I.  Introduction 

The  Federal  Agency  Hazardous 
Waste  Compliance  Docket  ("docket") 
was  required  to  be  established  under 
section  120(c)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  U.S.C.  9620(c),  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
(SARA).  The  docket  contains 
information  on  Federal  facilities  that  is 
submitted  by  Federal  agencies  to  the 
U.S.  Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  under  sections 
3005.  3010.  and  3016  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  42  U.S.C.  6925.  6930.  and  6937, 
and  under  section  103  of  CERCLA. 
Specifically.  RCRA  3005  imposes 
various  requirements  on  treatment, 
storage,  and  disposal  (TSD)  facilities; 
RCRA  3010  requires  waste  generators, 
transporters,  and  TSD  facilities  to  notify 
EPA  of  their  hazardous  waste  activities, 
and  RCRA  3016  requires  Federal 
agencies  to  submit  to  EPA  an  inventory 
of  hazardous  waste  sites  that  the 
Federal  agencies  own  or  operate,  or 
have  owned  or  operated  in  the  past. 
CERCLA  103  covers  notification  to  the 
National  Response  Center  (NRC)  of  a 
release,  and  initial  reporting  of  luiown 
or  suspected  hazardous  waste  sites.  The 
term  "Federal  facility"  remains 
unchanged  from  that  used  for  the  initial 
docket  and  is  based  primarily  on  the 
RCRA  definition  of  facility  (see  47  FR 
32288-89  (1982),  50  FR  28712  (1985),  and 
53  FR  4280  (1988)).  The  docket  serves, 
among  others,  three  major  purposes:  (1) 
To  identify  the  universe  of  Federal 
facilities  that  must  be  evaluated  to 
determine  whether  they  pose  a  risk  to 
public  health  and  the  environment 
sufficient  to  warrant  inclusion  on  the 
NPL;  (2)  to  compile  and  maintain  the 
information  submitted  to  EPA  on  these 
facilities  under  the  provisions  Usted  in 
section  120(c)  of  CERCLA;  and  (3)  to 
provide  a  mechanism  to  make  this 
information  available  to  the  publia 

The  initial  list  of  Federal  facilities  to 
be  included  in  the  docket  was  published 
on  February  12, 1988  (53  FR  4280).  The 
first  update  was  published  on  November 
16. 1988  (53  FR  46364).  The  second 
update  was  published  on  December  15, 
1989  (54  FR  51472).  The  third  update  was 


published  on  August  22. 1990  ,55  FR 
94492).  The  fourth  update  of  the  docket 
is  being  published  today. 

Today's  notice  is  divided  into  three 
major  sections:  (1)  Corrections.  (2) 
deletions,  and  (3)  additions.  The  docket 
corrections  section  lists  changes  to 
information  on  facilities  already  listed 
on  the  docket.  The  removals  section  lists 
facilities  that  EPA  is  removing  from  the 
docket.  The  additions  section  lists 
newly  identified  facilities  that  have 
been  reported  to  EPA  since  the  last 
update  and  are  now  being  included  on 
the  docket. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  contained  in  a 
docket  repository  located  in  the  EPA 
Regional  Office  of  the  region  where  the 
facility  is  found.  (See  53  FR  4280  (1988) 
for  a  description  of  the  information 
required  under  these  provisions.)  Each 
repository  contains  the  documents 
submitted  to  EPA  under  the  reporting 
provisions  (and  correspondence 
relevant  to  the  reporting  provisions)  for 
each  facility.  A  complete  national  index 
of  the  information  found  in  the  regional 
docket  repositories  is  maintained  at  EPA 
Headquarters  in  Washington,  DC.  and 
made  available  to  the  public.  This  index 
is  also  available  for  public  review  at 
each  regional  repository.  Contact  the 
Federal  Facilities  Docket  Hotline  (800- 
548-1016)  for  information  on  repository 
locations  and  arrangements  for 
reviewing  and  copying  specific 
documents. 


n.  Revisions  to  the  Initial  Docket 

1.  Corrections 

Necessary  changes  to  correct  the 
initial  docket  were  identified  by  both 
EPA  and  Federal  agencies.  These 
changes  vary  from  simple  address  and 
spelling  changes  to  facility  name  and 
ownership  corrections.  Many  are  simply 
typographical  or  typesetting  errors.  For 
each  facility  with  a  correction,  the 
original  entry  as  it  appeared  in  the 
February  12, 1988,  notice;  the  November 
16, 1988,  update;  the  December  15. 1989, 
update;  or  the  August  22, 1990,  update  Is 
shown  directly  above  the  corrected 
entry  for  easy  comparison. 

2,  Removals 

Today.  28  facilities  are  being  deleted 
frx)m  the  docket  for  various  reasons, 
such  as  incorrect  reporting  of  hazardous 
waste  activity,  change  in  Federal 
ownership,  and  exemption  as  a  small 
quantity  generator  (SQG)  under  RCRA 
(40  CFR  262.44).  Facilities  being  deleted 
will  no  longer  be  subject  to  the 
requirements  of  CERCLA  section  120(d). 
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3.  Additions 

Today,  334  facilities  are  being  added 
to  the  docket  primarily  because  of  new 
information  obtained  by  EPA  (e.g., 
recent  reporting  of  a  facility  pursuant  to 
RCRA  sections  3005,  3010,  or  3016  or 
CERCLA  section  103).  In  some  cases, 
facilities  were  inadvertently  omitted 
from  the  initial  list  or  prior  updates.  For 
all  facilities  being  added  in  this  section, 
it  is  EPA's  policy  that  the  responsible 
agency  must  complete  the  required 
preliminary  assessment  (PA),  and,  if 
warranted,  a  site  inspection  (SI),  within 
18  months  from  the  date  of  this 
publication.  A  large  number  of  these 
facilities  are  being  added  as  a  result  of 
the  inclusion  of  the  1990  biennial  RCRA 
section  3016  Inventory  of  Hazardous 
Waste  Activities. 

Of  the  334  facilities  being  added  to  the 
docket,  16  are  facilities  that  have 
reported  the  release  of  a  reportable 
quantity  (RQ)  of  a  hazardous  substance 
to  the  Emergency  Response  Notification 
System  (ERNS).  ERNS  is  a  national 
computer  database  and  retrieval  system 
which  stores  information  on  releases  of 
oil  and  hazardous  substances.  Under 
section  103(a]  of  CERCLA.  a  facility  is 
required  to  report  to  the  National 
Response  Center  (NRC)  the  release  of  a 
quantity  of  a  hazardous  substance 
which  equals  or  exceeds  the  determined 
RQ.  Release  reports  received  by  the 
NRC,  the  U.S.  Coast  Guard,  and  EPA  are 
electronically  transmitted  to  the 
Transportation  Systems  Center  at  the 
U.S.  Department  of  Transportation 
(DOT)  where  they  become  part  of  the 
ERNS  database.  New  facilities  added  to 
the  docket  and  facilities  already  listed 
on  the  docket  that  have  an  ERNS  report 
have  the  notation  of  "103(a)"  in  the 
"Reporting  Mechanism"  column. 

It  is  generally  EPA's  policy  not  to  list 
on  the  docket  facilities  which  are  SQGs 
and  have  never  produced  more  than 
1.000  kg  of  hazardous  waste  in  any 
month.  However,  if  a  facility  has  ever 
generated  more  than  1,000  kg  of 
hazardous  waste  in  any  month,  (i.e.,  is 
an  episodic  generator),  it  will  be  added 
to  the  docket.  In  addition,  the  Agency 
believes  that  facilities  which  are  SQGs 
but  have  reported  releases  under  section 
103.  or  hazardous  waste  activities 
pursuant  to  another  reporting 
mechanism,  should  be  listed  on  the 
docket.  EPA  believes  that  such  facilities 
should  undergo  remedial  site  evaluation 
activities,  such  as  a  Preliminary 
Assessment  (PA)  and,  where 
appropriate,  a  Site  Inspection  (SI).  All 
such  facilities  will  be  listed  on  the 
docket  regardless  of  whether  they  are 
SQGs  pursuant  to  RCRA.  As  a  result, 
some  of  the  facilities  that  EPA  is  today 


adding  to  the  docket  are  SQGs  that  had 
not  been  previously  listed  on  the  docket 
but  that  have  reported  releases  or 
hazardous  waste  activities  to  EPA  under 
another  reporting  provision. 

In  the  process  of  compiling  the 
documents  for  the  regional  repositories. 
EPA  identified  a  number  of  facilities 
that  had  previously  submitted  a  PA 
report,  an  SI  report,  a  Department  of 
Defense  Installation  Restoration 
Program  report  or  another  Federal 
agency  environmental  restoration 
program  report,  but  had  not  submitted  a 
section  103  notification  form.  Section 
120(c)(3)  of  CERCLA  requires  that  EPA 
include  information  submitted  under 
section  103  in  the  docket.  In  general, 
section  103  requires  certain  persons  to 
provide  notice  of  certain  releases  of 
hazardous  substances.  The 
aforementioned  Federal  agency 
environmental  restoration  program 
reports  contain  information  similar  to 
that  provided  pursuant  to  CERCLA 
section  103  and  are  considered 
equivalent  forms  of  notification  for 
purposes  of  the  docket.  Thus,  the 
Agency  believes  that  facilities  which 
have  provided  information  equivalent  to 
a  CERCLA  section  103  notification,  such 
as  a  Federal  agency  environmental 
restoration  program  report,  should  be 
included  on  the  docket  regardless  of  the 
absence  of  formal  section  103 
notification.  Therefore,  some  of  the 
facilities  that  EPA  is  adding  today  are 
being  placed  on  the  docket  because  of 
the  above-mentioned  reports. 

HI.  Process  for  Compiling  the  Updated 
Docket 

In  compiling  the  newly  reported 
facilities  for  the  update  being  published 
today,  EPA  extracted  the  names, 
addresses,  and  identification  numbers  of 
facilities  from  four  EPA  databases 
(RCRA  3016,  ERNS,  Hazardous  Waste 
Data  Management  System  (the  RCRA 
database)  and  CERCUS  (the  CERCLA 
database)  that  contain  Federal  facility 
information  submitted  under  the  four 
provisions  listed  in  Section  120(c). 

Extensive  computer  checks  compared 
the  current  docket  list  with  the 
information  obtained  from  the  above 
databases  to  determine  which  facilities 
were,  in  fact  newly  reported  and 
qualified  for  inclusion  on  the  update.  In 
spite  of  the  quality  assurance  efforts 
EPA  has  undertaken,  it  is  possible  that 
State-owned  or  privately  owned 
facilities  may  have  been  included.  These 
problems  are  the  result  of  historical 
procedures  used  to  report  and  track 
Federal  facility  data;  the  Agency  is 
working  to  resolve  them.  Federal 
agencies  are  requested  to  write  to  EPA's 
Docket  Coordinator  at  the  following 


address  if  revisions  to  this  update 
information  are  necessary:  Federal 
Facilities  Docket  Coordinator.  U.S.  EPA. 
401  M  Street,  SW.  (SE-2261), 
Washington,  DC  2046a 

IV.  Facilities  Not  Included 

As  explained  in  the  original  docket 
preamble  (53  FR  4280),  the  docket  does 
not  include  the  following  categories  of 
facilities  (note,  however,  that  any  of 
these  types  of  facilities  may,  where 
appropriate,  be  listed  on  the  NPL): 

1.  Facilities  formerly  owned  by  a 
Federal  agency  and  now  privately 
owned.  However,  facihties  that  are  now 
owmed  by  another  Federal  agency  will 
remain  on  the  docket  with 
responsibility  for  conducting  PAs  and 
Sis  resting  with  the  current  owner. 

2.  Facilities  operated  but  not  currently 
owned  by  a  Federal  agency.  For 
example,  facilities  that  are  operated  by 
the  Federal  Government  under  state  or 
private  ownership  will  not  be  listed  on 
the  docket. 

3.  SQGs  that  have  never  produced 
more  than  1,000  kg  in  any  month  and 
have  not  reported  releases  under 
CERCLA  section  103  or  other  hazardous 
waste  activities  under  Section  3016. 

4.  Facilities  that  are  solely 
transporters  as  reported  under  RCRA 
section  3010. 

5.  Any  Federal  facility  not  reported  to 
EPA  pursuant  to  RCRA  sections  3005, 
3010,  or  3016  or  CERCLA  section  103  (or 
an  equivalent  Federal  agency 
environmental  restoration  program 
report  as  discussed  above). 

V.  InfoimatioD  Contained  on  Docket 
Listing 

As  discussed  above,  the  update 
information  below  is  divided  into  three 
separate  sections.  The  first  section 
comprises  corrections  to  the  docket.  The 
second  section  is  a  list  of  facilities  being 
deleted  from  the  docket.  The  third 
section  is  a  list  of  new  facilities  that  are 
being  added  to  the  docket.  Each  facility 
listed  as  part  of  the  update  has  been 
assigned  a  code  that  indicates  a  more 
specific  reason(s)  for  the  correction, 
deletion,  or  addition.  The  code  key 
precedes  the  lists. 

It  is  EPA's  policy  that  all  facilities  on 
the  additions  list  to  this  fourth  docket 
update  must  submit  a  PA,  and,  if 
warranted,  an  SI.  to  EPA  within  18 
months  of  the  date  of  this  publication.  A 
PA  must  include  existing  information 
about  a  site  and  its  surrounding 
environment  including  a  thorough 
examination  of  the  human,  food-chain, 
and  environmental  targets,  the  potential 
waste  sources,  and  migration  pathways. 
Where  there  is  an  indication  that  the 
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site  may  score  high  enough  for  inclusion 
on  the  National  Priorities  List  (NPL)  or 
there  may  be  a  threat  to  human  health 
or  the  environment,  then  a  follow-up  SI 
is  required.  An  SI  augments  the  data 
collected  in  a  PA.  An  SI  may  reflect 
sampling  and  other  field  data  which  is 
used  to  determine  if  further  action  or 
investigation  is  appropriate.  This 
includes  any  facility  changing 
responsible  agencies  (codes  21  and  22). 
These  reports  should  be  submitted  to  the 
CERCLA  Federal  Facilities  Coordinator 
in  the  appropriate  EPA  Regional  O^ice. 

Facilities  in  each  section  are 
organized  by  state  and  then  grouped 
alphabetically  within  each  state  by  the 
Federal  agency  responsible  for  the 
facility.  Under  each  state  heading  is 
listed  the  facility  name  and  address,  the 
statutory  provision(s)  under  which  the 
facility  was  reported  to  EPA,  the  EPA 
region  where  the  facility  is  located,  and 
the  correction  codes. 

A  change  has  been  made  in  the 
presentation  of  the  statutory 
provision(s)  under  which  a  facility  has 
reported.  In  the  initial  docket  and 
subsequent  updates  the  mechanism(s) 
under  which  a  facility  reported  were 
indicated  by  an  "X"  in  the  appropriate 
reporting  mechanism  column.  In  order  to 
improve  readability,  the  various 
reporting  columns  have  been  combined 
into  one  column  entitled  "Reporting 
Mechanisms"  and  each  facility  has  its 
applicable  mechanisms  listed,  separated 
by  a  comma.  For  example;  3(na  3018. 
103(c) 

The  complete  list  of  Federal  facilities 
that  now  makes  up  the  docket  is  not 
being  published  today.  However,  the  Hst 
is  available  to  interested  parties  and  can 
be  obtained  by  calling  the  Federal 
Facilities  Docket  Hotline  (800-548-1016 
or  703-883-«577).  As  of  today,  the  total 
number  of  Federal  facilities  that  appear 
on  the  docket  is  1602. 

VI.  Facility  Status  Reporting 

In  response  to  numerous  Federal 
agency  requests,  EPA  has  expanded  the 
docket  database  to  include  information 
on  the  status  of  docket  facilities.  A 
prevalent  concern  has  been  the  inability 
to  identify  facilities  which,  after 
submitting  all  necessary  preremedial 
information,  were  found  to  warrant  no 
further  EPA  involvement  at  this  time. 
Accordingly.  EPA  has  expanded  the 
docket  database  to  include  a  column 


indicating  the  facility's  status.  The 
status  codes  are  as  follows: 

U  =  Undetermined 

N  =  No  Further  Response  Action  Planned 

(NFRAP) 
P= Currently  Proposed  for  the  NPL 
F= Currently  Final  on  the  NPL 
R= Removed  from  the  Proposed  NPL  and  No 

Longer  Considered  for  the  Final  NPL 
D= Deleted  from  the  Final  NPL 

NFRAP  is  a  common  term  used  in  the 
Superfund  preremedial  program.  It  is 
used  to  identify  facilities  where  EPA  has 
found  that,  based  on  currently  available 
information,  the  Hazard  Ranking  System 
(HRS)  scoring  is  not  appropriate  at  this 
time.  An  NFRAP  status  does  not 
represent  an  agency  determination  that 
there  are  no  environmental  threats 
present  at  the  facility  or  that  no  further 
environmental  response  of  any  kind  is 
necessary.  As  stated  above,  an  NFRAP 
is  intended  to  mean  only  that  the  facility 
does  not  appear  to  warrant  NPL  listing 
based  on  the  information  available  to 
EPA  at  this  time,  and  that  therefore  no 
further  involvement  by  EPA  in 
responses  at  the  facility  are  anticipated. 
Additional  CERCLA  responses  by  the 
agency  that  owns  or  operates  the 
facility,  whether  remedial  or  removal 
actions,  may  be  necessary  at  a  facility 
with  an  NFRAP  status. 

The  NPL  status  information  was  taken 
directly  from  CERCLIS.  (CERCUS  is  a 
database  that  helps  EPA  Headquarters 
and  Regional  personnel  with  site, 
program,  and  project  management  and 
contains  the  official  inventory  of  all 
(NPL  and  non-NPL)  CERCLA  sites  and 
supports  all  site  planning  and  tracking 
functions;  it  also  integrates  fmancial 
data  from  pre-remedial.  remedial, 
removal  and  enforcement  programs.) 
The  status  information  in  the  docket 
database  will  be  updated  horn  time  to 
time,  but  will  not  always  be  current;  the 
current  status  of  a  facility  is  the  status 
reflected  in  CERCLIS,  which  may 
change  as  new  information  is  received. 

Dated:  July  18, 1991. 
Raymond  B.  Ludwiszewskl, 

Acting  Assistant  Administrator  for 
Enforcement. 

I.  Docket  Revisions 

Categories  of  Revisions  for  Docket 
Update  by  Correction  Code 

Categories  for  Facility  Removal 
(1)  Small  Quantity  Generator 


(2)  Not  Federally  Owned 

(3)  Formerly  Federally  Owned 

(4)  No  Hazardous  Waste  Generated 

(5)  (This  correction  code  is  no  longer 
applicable) 

(6)  Redundant  Listing/Site  on  Facility 

(7)  Combining  Sites  Into  One  Facility/ 
Entries  Combined 

(8)  Does  not  Fit  Facility  Definition  (All 
are  Vessels) 

(9)  No  Hazardous  Waste  (Responsible 
Agency  Changed) 

(10)  Small  Quantity  Generator 
(Responsible  Agency  Changed) 

(11)  No  Hazardous  Waste  (Temporary 
Storage  Only) 

(12)  Not  Federally  Owned  (Small 
Quantity  Generator) 

(13)  Redundant  Listing/Site  on 
Facility  (Agencies  will  Coordinate) 

(14)  Small  Quantity  Generator  (Never 
Actually  Built) 

Categories  for  Facility  Addition 

(15)  Small  Quantity  Generator  with 
either  a  3016  or  103 

(16)  One  Entry  Being  Split  into  Two/ 
Agency  Responsibility  Being  Split 

(17)  New  Information  Obtained 
Showing  that  Facility  Should  be 
Included 

(18)  Facility  was  a  Site  on  a  Facility 
that  was  disbanded.  Now  a 
Separate  Facility 

(19)  Sites  were  Combined  into  One 
Facility 

(19A)  New  Facility 
Corrections 

(20)  Reporting  Provisions  Change 
(20A)  Typo  Correction/Name  Change/ 

Address  Change 

(21)  Changing  Responsible  Agencies 
(New  Responsible  Agency  has  18 
mos.  to  submit  PA) 

(22)  Changing  Responsible  Agencies 
and  Title  (New  Responsible  Agency 
has  18  mos.  to  submit  PA) 

(23)  New  Reporting  Mechanism 
Added  at  Update 

(24)  Reporting  Mechanism  Determined 
to  be  Not  Applicable  after  Regional 
File  Review 


UMI 


Federal  Facilities  Docket— 

DOCKET  Removals 

Facilily  name 

FacWy  address 

Oty 

Stale 

Zipoode 

Agency 

Repotting 
mechanism 

Cofrection 
code 

Na^agansett  Enviionmental  Re- 

Soutti Fefry  Road „. 

Nafraganaett  - 

Rl 

02882 

EPA.. 

- 

3010 

1 

search  l.abofatofy 
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Facility  nam* 


Facility  addroM 


CNy 


Stala 


Zip  coda 


Agancy 


Cofraction 
coda 


Fort  Monmouth-Evans  Araa  #1 
United  State*  Postal  Sarvica.... 

US  Postal  Sarvioa 

US  Postal  Saivioa  VMF 

r4SA  (Fam  I) 

USA  Keysto«M  Ordnance ..._ 

Marine  Corps  Air  Statiott 

Rivar. 
US  Army  Corps  d 


USDEA  North  Can  Lab 

Great  Lakes  Environ  Research 

Lab.  NOAA. 
US  Army  Corps  of  Engmeers 


Marconi  Road ...»_..»„..... 

Federal  Sqijare  Room  B-87 . 

680  SUte  Hwy  130 ...._ 

540  Gerard  Ave 

Elkndge  Landing  Rd 

Greenwood  TWP  _ 


WMTwp.. 


Fve  Fighting  Training  PH 

Foot  o<  Grant  St 

500  US.  Cualoma  House 

2300  Waahlenaw  A«a 


Bronx.. 

Unthicuni 

Gerwva 

Jackaon^lNa .. 


NJ 

NJ 

NJ 

NV 

MO 

PA 

NC 


CNcsgo.. 


US  Postal  Sarvica . 


US  Dept  Agnc/Bunge  Grain 
Elev. 

Hyde  Mirte _ 

Federal  Avtation  Admmtration... 

Mike  Morwcney  Aeronautical 
Center. 

Belvoir  Fuel*  and  Lubricant  Re- 
search Facility. 

Southwestern  OMon  Laborato- 
ry 

Nebraska  Oidnar>c«  Plant 


1035  E  9th  St 

2400  Orange  Awe  6MF  Room 

20a 
MS  River  Mile  110  Easlbank ...... 


Clovoland.. 


Gallup 

PO  Box  25082 

6500  South  MacArthur 

6220  CuavTi.... 


Destrehan 

MoKlnlay  — ■»— ' 
Oklahoma  City . 
OkMxxnaCity. 

Sm  Antonio  — 


4eiSCaasSt. 


DOE  MSE  Test  FKHIy 

Grizzard  Ppoperty «««.».». 

USDA-FS-Seward  Rd 

BLM-W  German  Lake 

Burley  Maint  Hq 

USOA-FS-Bq  Creek  Bridge 

US  Marsrials  Service  Portlartd.. 
USOOJ-OeA-Yakima 


Rural  Route  1  Box  104B 

104  North  Parkmont — ..».«.».»... 

1140  Mountain  View 

Mite  23  5  Seward  Hwy 

T7Sfl25BSEC9 

1247  W  ti4ain 

Forest  Route  2354 _... 

620  SW  Mam 

402  E  Yakima  A*«. 


Butta.. 


Omard. 

S«nrd.. 


Burtoy..- 


Yakima. 


OH 
OH 

LA 


OK 
OK 

TX 

TX 

NE 

MT 

CA 

AK 

K> 

ID 

O 

OR 


07719 
07102 
08650 
10451 
21090 
16316 


61603 

60607 
48104 

44114 

44101 

70047 

87301 
73125 
73179 

78284 

7S23S 

68041- 

9725 

59702 

' "83318 
83837 
97205 
96901 


Army 

Postal  Serves. .. 
Postal  Service... 
PoaM  jarvioa..- 


Army. 


Corpa  of  Englnaais. 

Ctvl 


Commarca« 

Corps  o<  Engineert, 

Ctwt. 
Postal  Service 

Agricultura  ..._.._„.„ 


Trarwportabon ... 
Trartaportaton  .„ 


Aimy. 


Corpa  d  Enginoais, 

CM. 
Army 

Energy 

AghcuBura 

Ayicuttura 


Energy 

Agricuttira- 
Justk:e „ 


103c 
3010 
9010 
3010 
30  to 
103c 
3010  103c 

9010 

9010 
90t« 

3010 

9010 

3010 

M»c 
103c 
9010  90M 

103c 

3016 

103c 

3010 

301« 

3010 

103c 

3010  103c 

3010 

3010 

3010 


Federal  Faouties  Docket— Docket  Additions 


FadHty  name 


Chugach  Forest 

USOA-FA  Duncan  Canal  Level 

Island  Vortac  Site. 
USDA-FA  Indian  Point/ Durx»n 

Canal. 
USDA-FS  Coghlan  Island ...... 

Campion  Air  Force  Station..... 


USAF-Cape  Sahchef  AFS 
LDFL 

USAF  Canyon  Creek  RRS 

USAF  Cow  Bay  AFS 

USAF  GoM  King  Creek  RRS 

Haines  Petroteum,  Oil,  &  Lubri- 
cants (POL)  TerminaL 
Big  Delta - . 

Alaska  Maritime  Natk)nal  Wikl- 
Nfe  Refuge. 

Aniak  Airport _ 

Collinson  Pomt  Dewline  SHa 

USDOi-BLM  SkuN  Cliff  Loran 
Statkjrv 

USDOI-^IA  Annette  Island  Air- 
port 

USOOI-BIA  Moses  Point __ 

USDOi-BLM  Btorfca  Mand  Fa- 
cility. 

USDOl-BLM  Dillingham  Arpt 

USDOI-8LM  Duntilla  Air  Ktav^ 
gation  Site. 

USOO»-^LM  Farewell— Air  Navi- 
gation Site. 


Facllty  address 


Mi  23.5  Seward  Highway 

Level  island— Nor*i  End 

Kuptaanoi  laMno— iMMn  trMni- 


4  milas  NE  of  Galena  — 

Unimak  Island.  W  Coast- 

T7SR6ESec15. 
T57S  F«89W 

T8S  R2W  Sac  22, 27- 
Lutak  Point 

Fort  Greety  Airport . 


51'30't4/179'15" 


61'34N  ISS'SI-W 

290  Miles  SE  of  Barrow 

23   Miiea   SW   of   Barrow   on 

Coaat 
Armetta  Airport 

Moses  Point _.. 

aiofka  island _______—. _. 

DiMn^tam .—...—...—.. 

OuntiHa  Lake 

Lake -. 


Oty 


SaiRiwd.. 
Level  Island 
(Petersburg). 


AUNa  oay. 
Galena  — 


Big  Delta 

Crtd  Bay -. 

Valdaz 

Neinea..-«-«— — .— 

Delta  Junction 


AnIak 

Barrow 

Barrow 

Annada 

Moaas  Point... 

OiMnQhtfii , 

DunliNa  Lake.. 


State 


AK 
AK 

AK 

AK 
AK 

AK 

AK 
AK 

AK 
AK 

AK 

AK 


AK 
__  AK 

AK 

AK 

AK 
AK 

AK 
AK 

AK 


Zip  coda 


99621 
99765 

99685 

99737 
99571 

99600 
99627 

99737 


99557 

99723 
99723 

99920 

99762 
99035 

99576 

V9WV 

QMIOf. 

VWVJ 


Agoncy 


AQrtcuMuro.. 
Agriculturt^ 

AghculliifO.. 

AgrfcuKur9.. 
Air  Foroo ... 

AirFofCO 


Air  Forco  — 

AirForoo.» 

AirForco... 
Army. 

QvN  Corps  of 


Intohor.. 


tntorkv  •• 


103c 
3016103c 

9016 

3016.109c 
3016  3010 

103c 
103c 

3010  103c 
9010  3016 

103c 
109c 
103c 

103c  3016 

3016 

103c  3016 

109c 

103c 

3016  103c 

3016  103c 
109c 

9016109c 
9016103c 

109c 


ConvoMon 
code 


t«A 

1«A 

19A 

t«A 
1«A 

19A 

19A 
19A 

llfiA 
19A 

19A 

t«A 

19A 
19A 
ItA 

19A 

19A 

19A 

19A 

19A 

ItA 
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Facility  name 


USOa-BLM  Fire  Island  Hous- 
ing Area. 

USOOI-BLM  Fon  Yukon  Airport., 

USOOI-BLM  Galena  Airbase 

USOOI-BLM  Haines  Ar  Naviga- 
tion Site. 

USOd-BLM  llianvia  Site 

USOa-BLM  Kotzebue  Airport 

USOOI-BLM      North      Nenana 
Vortac  Site. 

USOOI-BLM  Skwentna  Airfield ... 

USOOI-BLM  Unalakeet  Airport ... 

USOOI-BLM  Woody  Island  Nav 
Site. 

USOOI-BLM-Homer  Airport 

USDOI-BLM-Talkeetna  Airport... 

USOOI-NPS.  Yukon-Charley 
Rivers  Nat  Park. 

Elson  Lagoon _ 

USNAVY    Northeast    Cape    St 
Lawrerx^e  Is. 

USPS  Vehicle  Maint  Fac  Fair- 
banks. 

Settles  Fiekl 

Farewell  Air  Navigation  Site 

Gustavas  Airpxxt 

Hinclnnbrook  Island— Johnstone 
Point. 

McGrath  Airport-FAA 

MkJdIeton  Islarxl _... 

Gunter  Air  Force  Station 

Nolt  Bann  Field,  Foley 

TVA— Fairviev*  Substation 


TVA— Huntsville    Primary    Sub- 
Station. 
TVA  FHC  Regional  Office 


TVA  Hazardous  Storage  Facility 
TVA  Muscle  Shoals  Garage 


TVA  Wheeler  Hydro  Plant., 


US  Coast  Guard  Base  Mobfle 

Apache/Srtgreaves  NF-MkJdIe 
Mtn  Silvex  Site. 

Prescott  Natwnal  Forest 

Western  Area  Pwver  Ad  Co- 
chise Substa. 

Western  Area  Power  Ad  Coo- 
Ndge  Substa. 

Western  Area  Power  Ad  Ed-2 
Substa. 

Western  Area  Power  Ad  Gila 
Substa. 

Western  Area  Power  Ad  Liberty 
Substa 

Western  Area  Power  Ad  Mesa 
Substa. 

Western  Area  Power  Ad  Parker 
Substa. 

Western  Area  Power  Ad  Phoe- 
nix Substa. 

Western  Area  Power  Ad  Pinna- 
cle Peak  SB. 

Western  Area  Power  Ad  Pres- 
cott Substa 

Western  Area  Power  Ad  Tucson 
Substa 

Bur  of  Ind  Affrs  Colorado  Riv 
Agency. 

Bureau  of  Land  Management 

Cokxado  River  Indian  Agency 

Oavis  Dam 

Gila  River  Site  02 „ 


US  Bureau  of  Reclamatkxi . 
Fed  Correc  Inst  Safford 


Facility  address 


FAA  Housing  Area . 


Fort  Yukon  Airport 

Galena  Airport 

Haines-FAA  Road 


Itiamna 

Kotzebue  Airport.. 
Nenana 


Skwentna  AirfieW.. 

Unalakeet „.. 

Woody  Islartd 


Homer 

Talkeetna  Airport 

T5N,  R21E.  Sec3a4.. 


East  of  Barrow 

70  Mi  E  of  Savoonga  St  Law- 

renc. 
5400  Mail  Trail  Way 


Oty 


Fire  Island.. 


FortYukort. 

Galena 

Haines 


Iliamna  ...„ 
Kotzebue. 
Nenana.... 


Skwentna.. 
Unalakeet. 
Kodiak 


Homer 

Talkeetna.. 
Eagle _.. 


Barrow 

Northeast  Cape . 


Settles  Airport 

Farewell  Air  FieM . 


Johnstone  Point  VOR/ . 


P.O.  Box  110 

Middleton  Island-NOR .... 
US  231  &  Oalrkie  Road.. 


Fairview  Substation 

Huntsville  Primary  Sut>station . 

River  Road 

HWY  133 

TVA  Reservation 

RT  2 


South  Broad  St. 
P.O.  Box  640 


344  South  Cortez . 
12  Mi  S  o« 


1  MINof „. 

2  Mi  S  of 

15MiEo(Yuma 

Nr  Buckeye 

Mesa „... 

Parker „ 

43rd  Ave  &  Buckeye.. 
NW  of  Scottsdale 

3  Mi  N  of 

1  Mi  NW  of _ 

Agency  Rd 


3707  N  7th  Street 

RT3  1st  Ave  &  Agerx^y  Rd 

ST.  Highway  68.  3  Mi  N  of  City.... 
T3S  R63  Sec  3 


South  Side  of  Levey  Road.. 
Swift  Trail  Route  366 


Fairt)anks.. 


Settles 

Farewell .... 
Gustavas... 


McGrath.. 


Montgomery 

Foley 

Fairview 


Huntsville 

Muscle  Shoals . 
Muscle  Shoals . 
Muscle  Shoals . 
Town  Creek 


Mot>ile 

Springerville.. 


Prescott. 
Wilteox ... 


Coolidge 

Codkjge 

Yuma 

Buckeye 

Mesa 

Parker 

Phoenix 

Scottsdale. 

Prescott 

Tucson 

Parker 


Pfwerw 

Parker 

Bullhead  City _„ 

Gila  River  Indian 
Resv. 

Yuma 

Safford....- 


State 


AK 

AK 
AK 
AK 

AK 
AK 
AK 

AK 
AK 
AK 

AK 
AK 
AK 

AK 
AK 

AK 

AK 
AK 
AK 
AK 

AK 
AK 
AL 
AL 
AL 

AL 

AL 

AL 

AL 

AL 

AL 
AZ 

AZ 
AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 
AZ 
AZ 
AZ 

AZ 
AZ 


Zip  code 


99506 

99740 
99741 
99827 

99606 
99752 
99760 

99667 
99684 
99615 

99603 
99676 
99738 

99723 
99769 

99709 

99726 
99695 
99626 


99627 
36112 


35661 


35660 

35672 

36615 
85938 

86303 
85643 

85228 

85228 

85364 

85326 

85200 

85344 

85005 


86301 

85700 

85344 

85014 
85344 
86430 
85247 


65546 


Agency 


Interior . 

Interior. 
Interior. 
Interior. 

Interior., 
Interior. 
Interior ., 

Interior ., 
Interior., 
Interior. 

Interior. 
Interior ., 
Interior., 


Navy.. 
Navy.. 


Postal  Service . 


Transportatkxi 

Transportation 

Transportation „.. 

Transportation 


Transportation 

Transportation 

Air  Force 

Navy 

Tennessee  Valley 

Authority. 
Tennessee  Valley 

Authority. 
Tennessee  Valley 

AutfHXity. 
Tennessee  Valley 

Authority. 
Tennessee  Valley 

Authority. 
Tennessee  Valley 

Authority. 

Transportation 

Agriculture 


Agriculture.. 
Energy 


Energy. 

Energy.. 

Energy.. 

Energy.. 

Energy .. 

Energy .. 

Energy.. 

Energy.. 

Energy.. 

Energy.. 

Interior.. 

Interior.. 
Interior .. 
Interior.. 
Interior .. 

Interior.. 
Justwe.. 


Reporting 
mechanism 


Correctton 
code 


103c 

3016  103c 
3016  103c 
103c 

3016  103c 
3016  103c 
3016  103c 

103c  3016 
3016  103c 
3016  103c 

3016 103c 
3016  103c 
103c 

103c 
3010 

3010  103c 

103c  3016 
3016  103c 
3016  103c 
3016 

103c 

3016  103c 
103c 
103c 
103a 

103a 

3010 

103a 

3010 

3010 

3010 
103c 

103c 
3010 

3010 

3010 

3010 

3010 

3010 

3010 

3010 

3010 

3010 

3010 

3010 

3010 
3010 
3010 
103c 

103a 
3010 


19A 

19A 
19A 
19A 

19A 
19A 
19A 

19A 
19A 
19A 

19A 
19A 
19A 

19A 
19A 

19A 

19A 
19A 
19A 
19A 

19A 
19A 
19A 
19A 
19A 

19A 

19A 

19A 

19A 

19A 

17 
19A 

19A 
19A 

19A 

19A' 

19A 

19A 

19A 

19A 

19A 

19A 

19A 

19A 

19A 

19A 
19A 
19A 
19A 

19A 
19A 


UMI 


Federal  Register  /  Vol.  56.  No.  188  /  Friday.  September  27.  1991  /  Notices 


49333 


Federal  FAcmriES  Docket— Docket  AoorrK)NS— Con«nued 


FadWy  name 


USPS  G«ter>l  Mali  Facaify- 
VA  M«dical  C* 


CA     Ak     NaU     Guard     163rd 

TASGP. 
Costa  M«8a  Air  Nationai  Guard 

Statioa. 

Fresno  A»  Tarminal 

Hayward    Air    Nationai    Guard 

Basa. 
Mtn  Martel  A^4G   Radio  Relay 

Srte. 


North  Highlands  Air  Nafl  Guard 

Sta. 
Ontario  Air  National  Guard  Basa. 

Pacific  Be(..„ 

Paciflc  Ban. _ 

Pacific  EfTvlnxts— ^John«<on  Aiofl 
Sepulveda  Air  National  Guard 

Statioa 

Space  Program  Facftty .._ 

USAF  Air  Natl  Gua  CaMointa 

USAF  Plant  70 __ _ 

San  Diego  Air  Nation^  Guard 

Sta. 
Western  Area  Power  Ad  Btythe 

Subste. 
Western  Area  Power  Ad  Shasta 

Line  Main. 
Western  Area  Pwr  Ad  Elverta 

FldSp. 
Western  Area  Pwr  Admin  Tracy 

Pump  &  Sub. 
Bureau    o4    Reclamation    Ca- 

chuna  O&M  Board. 

El  Portal  RH  flat 

Golden  Gate  National  Rec  Area . 

Laguna  Field  Office _ 

Needles  Field  Office 

US  Bureau  o(  Redamation 

Drug  Enforcement  Admin 

Federal  Conection  Institution- 

Federal  Prison  Ind  Inc 

US  Border  Patrol 

Long  Beach  NAS  Sima  NRMF .._ 
Naval  Auxiliary  Landing  Field. 


Naval  Exchange  Cleaners _ 

Naval  FAC  Engineering  Com- 
mand Weal  Div. 

Naval  Facility  Centervifle  Beach.. 

Naval  Industrial  Reserve  Ordi- 
nance Plant 

US  Naval  Aviation  Depot 

US  Navy  Aviation  Depot _... 

US  Navy  NWS  Seal  Beach 
Pomona  Annex. 

USNS  De  Steiguer 

Napalm  Demiiitarization  Facility. 
Fallbrooli. 

San  Francisoo  Bulk  Mail  Center.. 

US  Postal  Sanrtce 

US  Postal  Service 

US  Postal  Service 

US  Postal  Service 

US  Postal  Service _ 


US  Postal  Service  Santa  Ana. 

US  Postal  Service  VMF _... 

US  Postal  Svc  Vehicle  Mainte- 
nance. 

Federal  Reserve  Bar* 

Federal  Reserve  Bank 

US  Assay  Office 

Veterans  Admin  Med  Center 


Veterans  Administration  Medical 
Center. 


Facility 


4049  E  Van  Buran  S( 

500  Hwy  89  North 

Ontario  ANGB _. 

2651  Newport  Blvd 

144th  F1W.  FiMno  Air  Terminal 
1525  West  Winton  Ave _. 

Mtn  Martel  ANG  Radio  Relay 

Site. 
182  aSO/OEM  3900  Rosevilte .. 

2500  Acaica  St _.. 

Soutt)  Fork  Mountain 

BWg  2172 

APO „ 

15900  West  Victory  Blvd 


S425McKlnlayAve.. 
7268  Convoy  Ct 


5    Miles    W    ol    Btyttw    at 

US60470. 
Keswick  Dan  Road 

Elverta  Rd 


Mountainhouae 

Roads. 
Cachuna  Lake... 


and      Kelsa 


Hwy  1 40 ^ 

Building  201  Fort  Mason ._ 

Route  1,  Box  201  _ 

Dike  Road 

5520  KnoxviMe  Rd 

350  S  Figuerua  St „ _... 

5701  eth  St  Can<>  Parks 

Terminal  Is 

3752  Beyer  Blvd 

Long  Beach  Naval  Air  Sta. 

Buikling  60130  San  Qementa 
Island. 

Nvl  Const  Bat  Ctr  BW  #75 

900  Commodore  Oriv«_ 


Centerville  Beach  Road.. 
Ill  Lockheed  Way 


Buikling65. 

BuiWing37» 

1675  Misaion  Blvd_ 


Berth  5  lOth  Ave  Terminal 

Naval  Weaporis  Stat.  FaUbrook. 

2501  Rydin  Rd.. 


15701  Sherman  Way 

38-«60  Banks«)e  Unit  E._ 

5800  W  Cenlyry  Blvd 

900  N  Alameda  St 


600  N  Lincoln  Ave 

3101  W  Sunflower 

3131  E  Arch  Road 

1300  Evarw  Ave 


950  S  Grand 

409  W  Olympic  Blvd 

Unit  2  1070  San  Matao  A»e. 

16111  PkMwnarSt 


795WiNowl 


Ctty 


Preacott ...... 

Ontario 

Costa  Mesa.. 


Hayward 

Danville 

North  I  ngnlanda.. 
Onl*to 


Beale  AFB 

San  Frandaco 

VanfJuys 

Vandenberg  AFB» 
rrearro -™ 


San  Diego «.. 

Bijrthe 

Redding  „..„._ 

Elverta _ 

Tracy 

Santa  Bart>ara.. 


Ell 

San  Francisoo. 

W)rttertiaven..„, 

Needles 

Napa.. 


Loa  Angeles 

OuMn... _. 

San  Pedro ~ 

San  Ysidro 

Long  Beach..-.. 
San  Clemente .. 

Port  Hueneme.. 
San  Bruno 

Femdale 

Sunnyvale 


Cororwdo... 
San  Diego.. 


SanDiega.. 
FaM)rook — 


Richmond- 

Van  Nuys 

Cathedral  Qty.. 

Loa  Angeles 

Los  Angeles 

Pasadena..- 

Santa  Ana 

Stockton 

San  Francisco- 

Los  Angeles 

Los  Angeles 

South  San 
Francisco. 

Sapuhwda 

Monio  Paik».» 


State 


AZ 
AZ 

CA 

CA 

CA 
CA 

CA 

CA 

CA 
CA 

CA 
CA 
CA 

CA 
CA 
CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

CA 
CA 

CA 
CA 

CA 
CA 
CA 

CA 
CA 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

CA 
CA 
CA 

CA 

CA 


Zip  code 


85026 
86313 

91761 

92627 

93727 
94545 

94526 

99660 

91761 
96801 
95903 
96305 
91406 

93437 
93727 

92111 

92225 

96001 

95626 

95376 

93105 

95318 


92283 
92363 
94558 
90071 


90731 
92073 
90822 
92136 

93041 


95536 


92135 
91769 

92101 
92028 

94804 
91409 
92234 
90009 
90052 
91109 
92799 
95213 


90015 
90015 
94102 

91343 

94025 


Agerx:y 


Poatal  Service 

Veterans 

A(^nirN8trBtion 
Air  Force .-..«—». 

Air  Force 


Air  Force., 
Air  Force.. 

Air  Force.. 

Air  Force . . 

Air  Force., 
Air  Force. 
Air  Force., 
Air  Foroa., 
Air  Force. 

Air  Force. 
Air  Foroa. 
Air  Force. 
Army 


Energy. 
Energy., 
Energy., 
Energy. 
Interior. 
Interior., 


Irtterior., 
Interior. 
Interior  ._ 
Justk:e. 
Justkse. 


Jusiica. 
Navy- 
Navy.. 

Navy.. 


Navy, 
Navy. 

Navy. 
Navy. 
Navy. 

Navy _. 

Navy /Marina  Corpa 

Postal  Servne 

Postal  Servioe 

Postal  Service _. 

Postal  Service 

Postal  Service 

Postal  Service _. 

Postal  Sen«e 

Postal  Service _. 

Postal  SenAoe  - 

Treasury 

Treasury 

Treaaury        ,, 


nipertir<9 
mecharvsm 


Correction 
code 


Admtnistratioa 


301« 

3010 

3010 

3010 

3016 
3010 


103c  3010 

3010 

3010 
3010 
3010 
3016 
3010 


3010 
3010 
3016 
3010 

X10 

3010 

3010 

103c  3010 

3010 

103c 

103c 

3016 

3016 

3010 

3010 

103c  3010 

3010 

3010 

3010 

103c 

3010 
t09c 

103c  3010 
103c 

103a 
103a 
103c  30  K> 

3010 
3016 

3010 
3010 
3010 
3010 
3010 
3010 
3010 
3010 
103c  3010 

3010 
3010 
3010 

13010 

3010 


Administration. 


19A 

19A 

19A 

19A 
19A 

19A 

19A 

ISA 

1«A 
10A 

rgA 

1«A 

19A 
19A 
10A 
ISA 

ISA 

19A 

19A 

19A 

19A 

19A 
10A 
19A 
19A 
19A 
19A 
ISA 
19A 
19A 
IBA 
19A 

19A 
10A 

19A 
19A 

19A 
1«A 
t9A 

19A 
19A 

19A 
19A 
19A 
19A 
19A 
10A 
19A 
19A 
19A 

19A 
1»A 
19A 

19A 

10A 
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UMI 


Faciiity  name 


Facility  address 


Rio  Grande  NF-Bonanza  Mining 
Area. 

Drug  Enforcement  Administra- 
tion. 

CT  Aimy  National  Guard  Brad- 
ley Base. 

Unicor  Federal  Prison  Ind  Inc 

US  Coast  Guard  Grp.  Long 
Island  Sound. 

US  Naval  Oistnct  Wash  Anacos- 
tia. 

Federal  CorrectioruU  Institution.... 

Naval  Tra)nir)g  Center,  Ortarxlo... 

NETPSA  Saufley  Field 

NTTC  Corry  Station 

USN  Defense  Property  Disposal 
Office. 

Atlantic  Fleet  Weapons  Training 
Facility. 

US  Postal  Sen/  VMF 

USCG  Airsta  Miami „ 

US  Drug  Enforcement  Adminis- 
tration. 

United  States  Penitentiary— At- 
lanta. GA 

Agana  River  and  Paseo  Site 

Barrigada  Village  Abandoned 
Dump. 

Finegayan  Housing  Abandoned 
Dump. 

Navy  Supply  Dump  Site 

Tenio  Vista  Oily  Solid  Waste 
Dspl. 

Bellows  Air  Force  Station 

Kaala  Air  Force  Station 

Kaina  Point  Satellite  Tracking 
Station. 

KokeeAFS 

Palehua  Solar  Otjser/atory 

Punamano  Air  Force  Station 

US  Navy  Exchange  Laundry  Fa- 
cility. 

USCG  Base  Honolulu 

Fort  Des  Moines 

Ft  Des  Moir>es  (Inactive) 

HudtowCamp  Dump „.. 

Payette  National  Forest 

USDA-FS  Boise  National  Forest. 

National  Guard  Impact  Area 

Gem  County  Landfill 


Glenns  Ferry  Landfill.. 


USDOI-BLM-Mlnidoka  Landfin 

Illinois  Af^,  Capitol  Map 

OHare  ARFF 

US   Air   Force   928th   Tactical 

Unit 

Olin  Corp 

Unicor  Federal  Prison  Industry .... 

USDEA  Chicago  FieW  Div  Off 

USVA  Medical  Center  Edward 

Mines  Hosp. 
Attertxxy  Res  Forces  Tng  Area .. 
United     States     Penitentiary— 

Leavenworth.  KS. 
USPFO  for  Kentucky 

Federal  Correctional  Institute- 
Lexington. 

Federal  CorrectkHis  Institutiorf— 
Ashland. 

TVA  Kentucky  Hydro  Ptant 


TVA  Paradise  Fossil  Plant... 
TVA  Shawnee  Fossil  Plant.. 


1803  West  Highway  160. 

721  19th  Street 

Bradley  ANG  Base 


Rte37 

120  Woodward  Ave.. 


South  Capitol  St/Anacostia  Dr. 

100  FO  Road .„. 

8  Street/NTC 


City 


Monte  Vista 

Denver 

East  Granby 

Danbury ....... 

New  Havaa 


Washington. 


Marianna.. 
Orlando.... 


Naval  Training  Center.. 
US  Naval  Station 


2250  NW  72nd  Ave 

Opa  Locka  Airport 

75  Spring  St  Suite  740 . 


615  McDonough  Blvd.. 


Leary  Jet 

Naval  Communications  Sta.. 


Naval  Communications  Center.. 


Sof  Saupon  Pt.. 
Marine  Dr 


10  MS  E  of  Cy  Rte.  72 

Taxiway  5  &  KaA>akahi 

33  Mi  NW  Honolulu  Rte.  930.. 

Kokee  St  Pk...., „ 


28  Mi  NNE  Honolulu  Rte.  B3 

Moanahja  Roatf  and  Kaimakani 

Street 

Sand  Island 

Fort  Des  Moines 

225  E  Army  Post  Rd 

M.   Address:    P.O.    Box   7669. 

Missoula.  MT. 

P.O.  Box  1026 ._ 

Idaho  City  Stage  Lucky  Peak 

Sec  (All)  T2&3S,  R243E 

Dewey    Lane.     10M    East    of 

Emmett 
T5.S.  H.  lOE  BM  NW  V*  SW  y4 

Sec  21. 


Capitol  Airport 

928TAG/DE .. 

Chicago  O'Hare  Airport . 

Rte  14aS0rdilll  Area.. 

Little  Grassy  Rd 

7401  S  Pulaski _ 

5th  a  Roosevelt  Rd 


Hospital  Rd..._ _. 

USP— Leavenworth. 


Boone  National  Guard  Center. 

P*. 
FQ . 


Fa.  Ashland... 
Hwy62ftjS41. 


5  Mi  E  of  Drakesboro . 
HIgtiway  996 


Pensacola.. 
Orlando 


FPO  Miami. 


Miami. „ _. 

Opa  Locka 

Adanta 


Atlanta... 


Agana 

Barrigada. 


SFwwgayan. 
Oca 


PitL.„ 


Horx>lulu. 
HofX)lulu. 
Waianae.. 

Waimea... 


Kahuku 

NAS.  Pearl  Harbor.. 


Honolulu 

Des  Moines.. 
Des  Moines.. 


McCall 

Boise 

UnirKorporated . 
Emmett 


Glenns  Ferry .. 

Rupert 

SpringfieM 

O'Hare  ARFF. 
Chk»go 


Marion.... 
Marion.... 
Chicago.. 


Edinburgh 

Leavenworth.. 

Frankfort...!.... 

Lexington 

A8hland..„. 

Gilbertsville.... 


Drakesboro 

West  Paducah... 


State 


CO 

CO 

CT 

CT 
CT 

DC 

FL 
FL 
FL 
FL 
FL 

FL 

FL 
FL 
GA 

QA 

GU 
6U 

GU 

GU 
GU 

HI 
HI 
HI 

HI 
HI 
HI 
HI 

HI 
lA 
lA 
10 

ID 
ID 
ID 
ID 

ID 

ID 
IL 
IL 
IL 

IL 
IL 
IL 
IL 

IN 
KS 

KY 

KY 

KY 

KY 

KY 

KY 


Zip  code 


81144 

80202 

06026 

06810 
06512 

20374 

32446 
30213 


32813 
34051 
33152 


30303 

30315 

96910 
96630 

96630 

96911 
96630 

96698 
98653 
96792 

96796 


96731 
96860 

96819 

5031 S 


83638 
83706 
83709 


83350 
62707 
60666 
60666 

62959 
62959 
60629 
60141 

46124 
66048 

40601 

40511 

41101 

42044 

42337 

42086 


Agency 


Agriculture.- 
JustKe 


Air  Force. 


Justice 

Trar>sportation . 


Navy.. 


Justice.. 

Navy 

Navy 

Navy 

Navy 


Navy/ Marine  Corps . 


Postal  Service . 
Transportation . 
Justice 


Justice. 


Navy.. 
Navy.. 


Navy.. 

Navy.. 
Navy.. 


Air  Force. 
Air  Force . 
Air  Force . 

Air  Force . 
Air  Force. 
Air  Force . 
Navy 


Transportation . 

Army 

Army 

Agriculture 


Agriculture 

Agriculture j.. 

Air  Force 

Interior ;.. 


Interior . 


Interior 

Air  Force .... 

Air  Force 

Air  Force ._.. 


Interior 

JustKe 

Justkre 

Veterans 
AdministratkMi. 

Army 

Justice 


Army.... 
Justice. 
Justne.. 


Tennessee  Valley 

Authority. 
Tennessee  Valley 

Authority, 
Termessee  Valley 

Auttiority. 


Reporting 
mechanism 


Correction 
code 


103c 

3010 

3010 

3010 
3010 

3010 

3010 

103c  3010 
103c 
103c 
3010 

3016 

3010 

103c  3010 
3010 

3016 

103c 
103c 

103c 

103c 
103c 

3016 
3016 
3016 

3016 
3016 
3016 
103c  3010 

3010 
103a 
103c 
3016 

103c 
3010 
103c 
103c 

103c 

103c 
3016 
3016 
3010 

3010 
3010 
3010 
3010 

3010 
3016 

3010 

3016 

3016 

3010 

3010 

3010 


19A 

19A 

19A 

19A 
17 

19A 

19A 
19A 
19A 
19A 
19A 

19A 

19A 

17 

19A 

19A 

19A 
19A 

19A 

19A 
19A 

19A 
19A 
19A 

19A 
19A 
19A 
19A 

17 
19A 
ISA 
19A 

19A 
19A 
19A 
19A 

19A 

19A 

19A 
19A 
19A 

19A 
19A 
19A 
19A 

19A 
19A 

19A 

19A 

19A 

19A 

19A 

19A 
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Facility  nam* 


Southern     Forest     Experiment 

Station. 

Army  Reserve  Carl  J  Shelter 

New  Orteans  Military  Terminal 

US  CK>E  SPR  West  Hackt>eny 

Site. 

US  AF  Truro  Inst  STP 

USCG  Communications  Cerrter... 

Brandywma  Salvage  Yard 

US   Defense   Mapping  Agency 

HTC. 

Brandywine— Launch 

Croom — Control 

Croom— LauTKh 

Granite — Control 

Laytonsville— Control _ 

National  Security  Agency 


Tolchester — Control .. 
Tolchester— Launch .. 

WaWort— Control. 

Wakjorl— Launch 


Facility  address 


701  Loyola  Avenue. 


2300  10th  St 

4400  Dauphine  St 

3.8  Mi  W  of  Hackberry. 
390. 

Off  AWrich  Rd 

900  Ferry  Street _ 

Rt  381  Brandywine  Road... 
6101  Macarthur  Blvd. 


David  W  Taylor  Naval  Ship  RPO 

Center. 
US  Naval  Comm  Unit— Chelterv 

ham. 
US  Postal  Service  Vehicle  Mairv 

ter*nce. 
VA  Medical  Center  #512 


Ottawa  National  Forest 

Bureau   of   Larxl   Marugement 

USOI. 
Milan  Federal  Correction  Insti- 

tule. 
US  D£A  Department  of  Justice... 
USDOJ-BP  Unicor  Fed  Prison 

Indlnc. 
US  Coast  Guard  Group  Saulte 

Ste  Marie. 
Ann  Artxx  VA  Medical  Ctr 


Chippewa  National  Forest  .„ 

Karlstad  Equtpment  and  Farm 

Schuster  Farm 

Nike  Battery  Kansas  City— 30 

Inactive. 
John  J.  Pershing  VAMC „„ 

Desoto  National  Forest  Access 
Roads. 

Sea — Imponed  Fire  Ant 

Sardis  Lake  Fiekl  Office.  LMK 


Candy  Hill  Rd 

15100  Mt  Calvert  Rd. 

6520  Dwell  Rd 

2645  Hemwood  Rd 

Zioo  Rd _ 

Esquus  CI  9231-A  Rumsey  Rd 
B^ 

Tolchester  Beiach  Rd 

Rock  Han— TolchMter  Rd 

County  Ln 

Country  Lj» 

Cardarock  Laboratory 


City 


New  Orleans .. 

Lake  Charles.. 
New  Orleans.. 
Hackt>erTy 


N  Truro.- 

MarshfieM.... 
Brandywkw.. 
Brookmont... 


Naylor.._ 

Upper  Marltwro.. 
Upper  Marlboro.. 

Woodstock 

Laytonsville 

Cohjmbia - 


State 


60  W  Oliver  SI 

3900  Loch  Raven  Blvd.. 


2100  E.  Clovertand  Dr 

Main  St  and  Grand  Trunk  RR- 

Anoona  Road 


231  W  Lafayette 

4002  Arkona 


Water  SI 

2215  Fuller  Rd.... 


Rural  R1  3,  Box  244 

SE  Otr  Sec33  R45W  T161N.. 

Sec58  S17  T65N  R33W 

2.SMISof  LoneJwA....- 


1500  N  Westwood  Blvd 

100  W.  Capitol  St.  Suite  1141 . 


Tolctwster ... 
Tolchester ... 
WaWorl .. — 
Brftndywin#.. 
Belhesda 


Cheltenham.. 
BaWmoro ..».. 
Baltimcra 


Maybe*.. 

MHan„... 


Delrott.. 
Milan  .^. 


Saull  SI  Maria.. 
Ann  Arbor 


Cass  Lake 

Lake  Bronson — 
Gower.... 
Pleasant  HW.. 


MT  ARNG  OMS  #2 

Nantahala      Natk>nal      Forest 

Landfill. 
Army  Reserve  Center  (Chartotta 

#2). 
Veterans  Admin.  Med.  Center 

Concrete  Missile  Early  Warning 
Station. 

Hector  Air  National  Guard  Base.. 

Ehrling  Bergquist  Strategic  Hos- 
pital. 

Army  Guard  Wet  Stle..„ _ 

NAD  (Wet)  Bum  Pit  Area __... 

Sectk>n  5  Impoundment  ..„ 

Caven  Point  US  Army  Reserve 
Center. 

Federal  Correctk>rtal  lnstitutk>n.... 

Mid-Stale  Correctwnal  Facility 

Naval  Reserve  Center _„.. 

New  York  International  &  Bulk 
Mail  Ctr. 

United  States  Postal  Sen/ice 

US  Postal  Services 

Same  Fe  Natkxial  Forest 


High«vay  315  (Rt  2.  Box  500) ._ 

BMg  350 

Post  &  Otis  Streets,  Box  2750 . 


1412  Westover  Drive.. 

1601  Brenner  Ave 

DET1  57AD/DE. 


P.O.  Box  5536 .— 

Capehart  Rd.  and  25th  Street .. 

4  Mi  E  Hwy  6  1  Mi  S  ol 

Sec  6  T6N  Rew... — 

SW  V«  NW  y«  SE  Vi  of  Sec  5.. 
1  Chapel  Avenue...- 


Falrton-Minville  Rd 

Range  Road 

Foot  of  Huron  Ave 

60  County  Road 


160  Mercer  Street 

21  KHPDer  Rd  &  Tnjman  Dr.. 
1220  St  Franas  Drive 


PoptwBkiff. 


LA 

LA 
LA 
LA 

MA 
MA 
MO 
MD 

MD 
MD 
MD 
MO 
MD 
MO 

MD 
MD 
MO 
MD 
MO 

MO 

MD 

MD 

Ml 
Ml 

Mt 

Ml 
Ml 

Ml 

Ml 


MO 
MO 

MO 

MS 


SvdlB- 

Fort  Missoula 

AshevWe 

Charioit* 

Salisbury  ——...-. 

Concrete 

Fargo -.... 

Bellevue..- 

Hastings — .. 

Clay  Center 

GlenvHTownahip.. 
Jersey  City 

FaMon 


AUanUcClly. 
Jersey  City.-. 


Highslown.—..-. 
NawBfunawtok.. 
Santa  F* 


MS 
MS 

MT 
NC 

NO 

NC 

NO 

NO 
NE 

NE 
NE 
NE 
NJ 

NJ 
NJ 
NJ 
NJ 

NJ 
NJ 

NM 


Zip  coda 


70601 
70145 


Agency 


02050 
20613 
20616 

20772 
20772 
20772 
21163 
20879 
21045 

21661 
21661 
20601 
20613 
20064 

20623 

21201 

21216 

49969 
48159 


48226 
46197 

49783 

48105 

S6633 

56734 


63901 
39269 

38666 

56601 
28802 

28205 

28144 

56221 

58105 
68113 

68901 
68933 


Agriculture - 

Army.. 
Anny..- 
Energy 

AirFofca 

Tranaportatkm- 

Air  Force 

Army 

Defense 

Defertte .- 

Deferise 

Deferwe.. 
Defenae- 
Defense.. 

Defer«a*.. 
Defense- 
Defense.. 
Defense.. 
Navy.. — 


07306 

06320 
08562 
08401 
07307 

06520 
06917 
67504 


Navy _ 

Postal  Servtee . 


AdministiatiorL 

Agriculture 

Interior 


3016 

3010 
103c 
103e 

t03c3010 
103* 

3010  301 ) 
3010 

103c 
103c 
103c 
103c 
103c 
3010 

103c 
103c 
103c 
103c 
3010103c 

103a 

3010 

3010 

3010  3016 
3010 


Justica.. 


Tranaportatton. 


Admlnistratkxt. 
AgricuHure 


Agrlcultura.. 


Administration. 
AgricuHura — -*. 

Agricullure -.... 

Corpa  Of  Engineers, 
CML 

Air  Force 

Agrlcultura 

Army 

Veterans 

Admintstrattoa 
Army  — 


Postal  Service 


Postal  ServkM. 
Postal  Service. 
Agriculture 


103* 

3010 
3010 

3010 

3010 

3016 
3010 
103c 
103c 

3010 

103c 

103c 
3016 

3010 
103c 

103c 

3010 

103c  3010 


Cofvactioii 
code 


3010 
3010 
103c 


1M 

19A 
19A 
19A 

10A 
ISA 
ISA 
19A 

10A 
19A 
ISA 
19A: 
ISA 
19A: 

19A 
19A 
19A 
ISA 
19A 

19A 

ISA 

1«A 

19A 
19A 

10A 

19A 
ISA 

17 

19A 

19A 
1«A 
ISA 
19A 

19A 

19A 

19A 
1«A 

19A 
19A 

19A 

19A 

19A 

19A 
19A 

ISA 
10A 
ISA 
19A 

19A 
19A 
19A 
19A 

19A 
19A 
»9A 
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UMI 


FaciMty 


Melrose  Air  Force  Range — 

US  Army  7th  BanaHon  Hawk 

US  CX)6— Los  Alamos  Soeotifk: 

Lab. 
Neviida  Air  National  Guard  CEF. 

Utah  Test  &  Training  Range 

Western  Area  Poirver  Ad  Basic 

Substation. 
Western  Area  Power  Mead  Sub- 
station. 
Antelope  Vailey  Pesticide  Corrt. 

Oisp. 

Hoover  Oam „ 

Lower  Colorado  Dam*  Proiect 

Offico — Hoover  Dam. 

Pioche  tMne  Tailings  Site...- 

Quinn    River    Valley    Pesticide 

Com 
Reno  Research  Center— Bureau 

of  Mines. 
Solar  Evaporation  Test  Facility. ... 

US  Posts*  Serv  Main  Ofc 

USP  a  FO— SNY  0MS#3..- 

AMSA  2  US  Army  Reserve 

AMSA  7  US  Army  Reserve 

Army  Aviation  Support  Facility 

BulMlle     US     Army     Resent 

Center. 

Elihu  Roo«  USAR  Cen»er....„ 

Naval  &  Marine  Corps  Reserve 

Center. 
TSG     H.C.     Lockwood     USAR 

Center. 
Federal  Correctional  Inelitution.... 
MItctiel  Field  Housing  Facility 


Mitchel  Marvx  Housing  Facility . 


Naval  Administrative  Unit 

Naval  Reserve  Center 

Naval  Reaeive  Center  Syracuse . 

Naval  Station  NY.  Stapleton 

US  Poslal  Service 

West  SayviMe  IFS  Transmitter 

Veteran*  Admintstration  Medical 
Center. 

General  Electric  Co  Aircraft 
Engine. 

US  DOE -.„ _ 

US  DOE— Westingfiouae  Ptant... 

US  Army  Reserve  Cntr  AM  STA 
20. 

Federal  Correctionai  Institu- 
tion—El Reno.  OK. 

USAF  kitadras  AFS 

USAF-ANG  Nortt)  Bend  Station.. 

USAF-Kitt  Hebo  Air  Force  Sta- 
tion. 

Greater  Pittsburgh  lAP _ 

Franidord  Arsenal 

US  Army-Area  Maint  Spt  AcN 
112G. 

US  Army-Reserve  Center  & 
AMSA  29. 

Valley  Forge  Army  Hospital 

Erie  National  WiMlife  Refuge 

Pittsburgh  Research  Center 

Steamtown  National  Historic 
S<te. 

Tinicum  National  Envirorwnental 
Center. 

Valley  Forge  National  Historic 
Park. 

Allenwood  Federal  Prison  Camp. 

U.S.  Poetal  Service 

US  Postal  Svc  Vehicle  Mainte- 
nance. 

Veterans  Administration  Medical 
Center. 


Facility  address 


Cannon  AFB — 

204  Frontage  Rd 

West  Jemez  Road. 

1776  National  Guard  Way 

Immediately  SW  of  WerxJover .. 
Basic  Management  Complex... 

3  Miles  SW  of  Boukler  City „ 


T1NR67E.SEC32 


1605  Evans  Avenue 


1001  Qrcus  Qrcus  Or.. 

158  Willow  St 

Judson  St 


517  OW  Ridge  Road _ 

Hangar  A.  MacArthur  Airport .... 
Route  17K _ 

Burrstone  Road  „ 

Fort  Schuyler _ 


1 1 1  Finney  Blvd. 

P.O.  Box  600 

ftevsta     New     York     Housiifg 

Office.  Bklg.  19. 
Navsta     New     York     Housing 

Office,  85  A  MIT. 

Bidg  606.  GSA  Depot _ 

2  Parker  Street 

5803  East  Moltoy  Rd 

Stapleton 

54-20  Broadway 

Ctierry  Ave 

3495  Baitey  Averiue 


1  Neumann  Way 

US  Rt  23 

P  0.80x398704.™ 
1101  N6thSte4.... 


West  Highway  66 _ 


Cherry  Road 

T25SR13WSec9. 
SMI  E.  of  Hvry22. 


911  TAG/DE 

Bndge  &  Tacony  Sts.- 
Rt  220  McElhattan 


547  Philadelphia  Ave.- 


Evergreen  Drive 

One  Wood  Duck  Lane 

626  Cochrans  Mil  Road- 

105  So.  Washington  Av& 

Suite  104  Scott  PZ  a 

Rte  23 „ 

Route  15 , 


City 


Melrose 

RioRancho.. 
Los  Alamos.. 

Reno 

Wen* 

Henderson.... 

Boulder  City.. 


Boukier  City 

Boukler  Qty 

Lincoln  County.. 


7th  &  Grant  Straets- 
1201  11th  Ave 

University  and  Woodland  Ave . 


Reno. 


Henderson 

Las  Vegas - 

Lockport 

Elmira 

Webster 

Ronkonkoma... 
BulMIe 


Utica... 
Bronx.. 


Malone-.- 


Otisville 

Garden  City., 


East  Meadow.. 


Scotia 

Gler»  Falls 

Mattydale 

Staten  Island.. 

Woodside 

West  Sayvilte . 
Buffalo 


Evendale.. 


Pikalon , 

Cincinnati 

Broken  Arrow.. 

EI  Reno -... 


State 


Madras 

North  Bend.. 
Hebo 


Pittsburgh 

Philadelphia., 
tjock  Haven.. 


Reading . 


Schuytton.... 
Guys  Mills.. 
Bniceton.... 
Scranton. 


Philadelphia... 
Valley  Forge.. 


Montgomery 

Pittsburgh 

Altoona 


Philadelphia.. 


NM 
NM 
NM 

NV 
NV 
NV 

NV 

NV 

NV 
NV 

NV 
NV 

NV 

NV 
NV 
NY 
NY 
NY 
NY 
NY 

NY 
NY 

NY 

NY 
NY 

NY 

NY 
NY 
NY 
NY 
NY 
NY 
NY 

OH 

OH 
OH 
OK 

OK 

OR 
OR 
OR 

PA 
PA 
PA 

PA 

PA 
PA 
PA 
PA 

PA 

PA 

PA 
PA 
PA 

PA 


Zip  code 


86124 
87124 
87544 

89502 
B983S 
89015 

89005 


89005 
89005 


89520 

89015 
89114 
14094 
14901 
14580 
11779 
10915 

13502 
10465 

12953 

10963 
11530    Navy 


Agertcy 


11554 

12302 
12801 
13211 
10304 
11377 
11796 
14215 

45215 


74012 

73036 

97741 
97459 
97122 

15231 
19137 
17745 

19607 

19460 
16327 
15236 
18603 

19113 

19481 

17752 


16603 


19104 


Air  Force 

Army 

Energy 


Air  Force. 
Air  Force. 
Energy. 


Energy 

Interior 

Interior 

Interior ....... 

Interior 

Interkx 

Interior . 

Intenor 

Postal  Service 

Air  Force 

Army 

Army „„. . 

Army _.. 

Army 


Army 

Army 

Arniy.-.. 

Justk:e- 


Navy.. 


Navy 

Navy _ 

Navy 

Navy 

Postal  Service  — 
Transportation .... 
Veterans 

Administratkxi. 
Air  Force 


Reporting 


Energy. 
Energy. 
Army 


Justice 

Air  Force. 
Air  Force. 
Air  Force. 

Air  Force. 

Army 

Army 


Army. 


Army 

Interior 

Interior 

Interidr 

Interior  .„ 

Interior — ,.~ — ... 

Justice 

Postal  Sennce 

Postal  Servtee ._.. 

Veterans 
Adrrvnistration. 


3016 
3010 
103a 

3010 
103c 
3010 

3010 

3016 

3010 
3016 

103c 
3016 

3010 

3010 

3010 

3010 

3010  . 

3010 

3010 

3010 

3010 
3010 

3010 

3010 
103c 

103c 

3010 
3010 
3010 
3010 
3010 
3010 
3010 

3005  3010 

103a 
103a 
3010 

3016 

103c 
103c 
103c  3010 

3016  103c 
3010  103c 
3010 

3010 

103c 
103c 
3016 
1Q3c 

3016  103c 

103c  3010 

3016  103c 

103a 

3010 

3010 


Correction 
code 


19A 
19A 
19A 

19A 
19A 
19A 

19A 

19A 

19A 
19A 

19A 
19A 

19A 

19A 
19A 
19A 
19A 
19A 
19A 
19A 

19A 
19A 

t9A 

19A 
19A 

19A 

19A 
19A 
19A 
19A 
19A 
19A 
19A 

19A 

19A 
19A 
19A 

19A 

19A 
19A 
19A 

19A 
19A 
19A 

19A 

19A 
19A 
19A 
19A 

ISA 

19A 

19A 
19A 
19A 

19A 
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Facility  name 


Facility  address 


City 


State 


Zip  code 


Agency 


Correction 
code 


Atlantic  Fleet  Weapons  Tra  Fac 

Inner  Range. 
VA  Medical  &  Regional  Office 


DODF/Aif— Rl    Air  National 

Guard  102nd. 
DODF,  Rortsmoutti  Alwndoned 

Mine. 

Sachuset  Point  Ourrip 

Wise  Farm 

Poinsett  Weapons  Range 

USAF       Aerospace       Ground 

Equipment 

Charleston  Hartxx  Site 

US  Postal  Service  Veh  Maint 

Fac. 

SO  ANG— CSMSI  Mitchell 

USA-ACOE  Miss.  Rvr.  Div 


Bo  Monacillos 

Old  Oxford  Rd./North  SnDithlleld.. 

Betwn    W    Shore    Rd    &    RR 
Tracks. 

Sachuset  Point  Road..... 

US  Hwy  78  &  Co.  Rd  38 

4  Miles  S  of  Wedgefield,  SC 

Jet  Ave  B  4  2nd  St 


Vieques 

Rio  Piedras.. 
Slatersville... 
Portsmouth.. 


Middletovm 

BlacKville 

Wedgefield 

Myrtle  Beach.. 


4290  Daley  Avenue... 


Charleston.. 
Charleston .. 


Municipal  Airport.. 
Cold  Brook  Dam.. 


BIA — Cheyenne  River  Agency.. 
BIA  Pine  Ridge  Reservation 


Federal  Prison  Camp  Yankton.. 
VA  Medical  Center 


Land  OPS  Shop-BMg  »2010... 
#118,  119,  59.  Sec.  12  T35N 
R45W. 

1200  Douglas 

Engineering  Service  138 


US   DOE   Univ   of   Tennessee 

Space  Inst. 

USDOE  Site  D11  Power  Plant 

USDOE  Y-12  Plant/Mixed 

Great  Smokey  Mountain  Natiort- 

al  Park. 
TVA  Boone  Hydro  Rant 


Milepost  12UtsiRd. 


TVA  Central  Latxxatories... 
TVA  Chattanooga  Garage.. 
TVA  Concord  Substation.... 


TVA  Port  Payne  46KV  Substa- 
tion. 
TVA  Jackson  Power  Stores 


TVA  Johnsonville  Steam  Pit ... 

TVA  Knoxville  Garage 

TVA  Knoxville  Povi«r  Stores... 
TVA  Nashville  Power  Stores... 

TVA  New  Albany 

TVA  Phlpps  Bend  Substation . 
TVA  Ripley 


TVA  Watts  Bar  Central  Maint 

Facility. 
USAF  DMA  Johnston  Atoll 


Ellington  Air  Force  Base 

La  Porte  Air  National  Guard 

Nederland  Air  National  Guard . 

U.S.  Army  Camp  Bullis 

US  Army  COE._ 


Bear  Creek  Road 

US  National  Paiic  Sen/ice/SR2 . 


TN  Hwy  75/  8  Mi  SE  of 

N  Access  Rd  at  TN  Hwy  153 

412  East  10th  St 

Davidson  Road 

Godfrey  Avenue 

Airways  Blvd 

US  Hwy  70  E 

4216  Greenway _ 

4124  Greenway  Drive 

1324  Elm  Hill  Pike 

299  Substation  Road 

US  Hwy  11  W 

Webb  Road 

Bar    Reserv— TN    Hwy 


Federal  Correctional  Institu- 
tion—Bastrop.  TX. 

US  Border  Patrol 

US  DOJ  Fed  Cor  Inst  Bastrop 

US  DOJ  Fed  Cor  Inst  Prison 
Industry  FTWT. 

US.  Customs— Millington  Addi- 
tioa 

Manti-Lasal  N.F.  Usal  #1. 
Black  Hat  Mine. 

Utah  Test  and  Training  Range.... 

Ireco,  Inc. _ 


Watts 
68E. 
Johnston  Atol!  Pacific  Ocean... 

174th,  Ellington  FieW. 

Highway  225 

Highway  69 


681  Cpunty  Road . 
Highway  95 


Mitchell 

Hot  Springs . 

Eagle  Butte . 
Pine  Ridge... 


Yankton 

Fort  Meade.. 

Tullahoma.... 


Paducah 

Oak  Rkjge. 
Gatlinburg.. 


Kingsport 

Chattanooga 

Chattanooga 

Chattanooga 

Fort  Payne 

Jackson  

New  Johnsonville . 

Knoxville 

Knoxville 

Nashville 

New  Albany 

Surgoinsville 

Ripley...- 

Spring  City 


Lat  16  44  N  Lon 
169  31  W. 

Houston — .„ 

La  Porte 

Nederland 

San  Antonio 

Mission 


8901  Montana  St 

Hwy  95  8  mi  NE  of  Bastrop.. 
3150  Hortqi  Rd..._ 


4  Bl  East  of  FM  170 

5S9  West  Price  River  Drive.. 


6.5  mi  SE  of  Wendover.. 
Along  Utah  Lake 


Bastrop. 


El  Paso ... 
Bastrop... 
Ft  Worth.. 


Presidio. 
Price 


Wendover. 
Near  Lehi.. 


PR 

PR 

Rl 

Rl 

Rl 
SC 
SC 
SC 

SC 
SC 

SD 
SO 

SD 
SD 

SD 
SO 

TN 

TN 
TN 
TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


TX 
TX 
TX 
TX 
TX 

TX 

TX 
TX 
TX 

TX 

UT 

UT 
UT 


00765 
00928 
02876 


Defense.. 


Veterans 

Administration. 
Air  Force 


Defense.. 


02840 


29152 
29577 


Interior < 

Agriculture.. 
Air  Force .... 
Air  Force.... 


29401 


57301 


57625 
57770 

57078 
57741 

37388 


37831 
37738 

37662 

37401 


Interior 

Postal  Serve* . 


Army 

Corps  of  Engineers, 
Civil. 

Interior 

Interior 


Justice 

Veterans 

Administratioa 
Energy 


37402 


38301 
37134 


37902 
37210 


37873 


37381 

96305 

77034 
77571 
77627 
78265 
77553 

78602 

79925 
78602 
76119 

79645 


64056 


Energy. 
Enwgy. 
Interior. 


Tennessee 

Authority. 
Tennessee 

Autfwrity. 
Tennessee 

Authority. 
Tenr>essee 

Authority. 
Tenr)essee 

Authority. 
Tennessee 

Authority 
Tennessee 

Auttwnty 
Tennessee 

Auttionty 
Tennessee 

Auttwnty 
Tennessee 

Authority 
Tennessee 

Auttxxity 
Tennessee 

Auttionty, 
Tennessee 

Auttxxity 
Tennessee 

Authority 
Air  Force ... 


Valley 
Valley 
Valley 
Valley 
Valley 
Valley 
Valley 
Valley 
Valley 
Valley 
Valley 
Valley 
Valley 
Valley 


Air  Force 

Air  Force 

Air  Force 

Army 

Corps  of  Engir>eers. 

Qvl 
Justice ~ 


Justice.. 
Justio*. 

Justice. 


Treasury 

Agriculture.. 


Air  Force. 
Interior 


3005  3010 

3010 

103c 

103c 

t03c 
3016 
3016 
103c 

103c 
3010 

3010 
103a 

3010 
3010 

3010 
3010 

3010 

103a 
103a 
103c 

103a 

3010 

103c 

103a 

103a 

3010 

103c  3010 

103c  3010 

3010 

3010 

103a 

3010 

103a 

3010 

3005  3010 

3016 
103c 
103c 
103c 
103a 

3016 

3010 
3010 
3010 

103c 

3016 

3016 
3016 


19A 

19A 

19A 

19A 

19A 
19A 
19A 
19A 

IQA 
19A 

19A 
19A 

19A 
19A 

19A 
19A 

19A 

19A 
19A 
19A 

19A 

19A 

19A 

19A 

19A 

ISA 

19A 

19A 

19A 

19A 

19A 

19A 

19A 

19A 

19A 

19A 
19A 
ISA 
19A 
19A 

19A 

19A 
19A 
19A 

ISA 

ISA 

ISA 
ISA 
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Facility  nam* 


Mefcuf  Canyon  Oulwash 

San  Lake  City  Research  Center... 

U.S.  Post  Office  Garage 

A  A  F  E  S  Newport  Hem*  Oist 

Center. 

VA  Arrny  r4ational  Guard 

Eastern  Shore  of  VA  Nationat 

Wildlife  Refuge 
Fisherman's  Island  NaH  WHMe 

Refuge. 

Federal  Correctional  Irwt 

Navy  Public  Work  Center 

US  Naval  A«  Station  Noddk 

US  Naval  Aviation  Depot— 

US  Postal  Service 

Washington  National  Airport 


EPA  II— Anguilla  Landfill 

USOOC-I^AA  Manchester 
FieW  Station. 

Colurnbia  Basin  Project  AEG 
Zone  2.4-D  Site. 

USDOe-8PA  Lapine 

USOOE-BPA  Maple  Valley  Sub- 
station. 

USOOE-BPA  Snow  King  Sub- 
station. 

Naval  Hospital  and  Jackson 
Park  Housing. 

Naval  Radio  Station  T— Jim 
Creek. 

US  Navy  Undersea  Warfare 
Engr  Stat— North  Bend. 

USOOT-FAA  Mica  Peak 

USVA  Medk^  Center— Ameri- 
can Lake. 

Nicolet  National  Forest— Laorw 
&  Lakewood  SLF 

US  Army  Reserve  Center- 

UNICOR  Federal  Pnson  Indus- 
tries Inc. 

USOA  Appalachian  Soil  &  Water 
Res  Lab. 

Romnoy  USAR  Center _ _ 

WV.  Arniy  Natnnal  Guard.- 

WV.  Army  Natwnal  Guard.- 

Pt  Pleasant  Defense  Natl 
Stockpile  Ctr. 

US  Postal  Service 

VA  Medical  Center 

High  Rains  Grassland  Research 

Statwn  (HPGRS). 

Hoe  Creek _ 

Western    Area    Powor    Admin 

Casper  FieW  Br 
Bureau  of  Land  Mgt— WY  SUte 

Office. 


Facility  address 


729  Arapeen  Dr..._ 

1760  West  2100  South.. 
231  Ervterpnse  Drive 


501  E  Franklin  St . 
RFD1  Box  1228... 


RFD1  Box  122B 

State  Rte  645 

640Z140 „. 

Buikling  V82 

600  Church  St 

Alexandria — 


Anguilla  LandlHt _... 

7305  Beach  St  Drive  East 


US  Forest  Seonca  Road  288.. 
2500  Royal  Hilt  Drive 


3602  Maltoy  Road 

Naval  Hospital  Bremerton 


4  Miles  East  of  State  Highway 

530atOso. 
T23N  R9E  S28  UBV* 

T24N  R45  E  S14 . 

T19N  R2E  S8.  17 

68  South  Stevens. 


3125  S  10th  St 

Off  Elk  Ave...- _ 

Airport  Rd 


Rte  28  North- 

Caifip  Dawson  ATS.. 

RT  62  N 

2601  Madison  Av«- 

602  Donnally  St. 

200  Veterans  Ave..... 

e408Hiklre«h 


W  ol  Mt  View  on  Spider  Rd.. 
2515  Warren  Ave 


aty 


Salt  Lake  City... 
San  Lake  City... 
Newport  News. 

Richmond _ 

CapeChartea... 


Cape  Charles.. 

Petersburg 

NorfoHc - 

Norfolk 


Alexandria  AMA 
124. 

Fredncksted , 

Port  Orcfiard 


Lapine.. 
Ranton. 


BotheH „ 

Bremerton.-. 

Oso 

North  Bend.. 


Mica. 

Tacoma.. 


Rhinelander.. 

Manitowoc  — 
Oxford 


BeaMT 

Romney 

Kingwood 

Point  Pleasant.. 
Point  Pleasant- 


Charleston  .- 
Beckley - 


Sheyenne. 
GiUotto 


Cheyenne. 


State 


UT 

UT 
UT 
VA 

VA 
VA 

VA 

VA 
VA 
VA 
VA 
VA 
VA 

VI 

WA 

WA 

WA 
WA 

WA 

WA 

WA 

WA 

WA 
WA 

Wl 

Wl 
Wl 

WV 

WV 
WV 
WV 
WV 

WV 
WV 

WY 

WY 
WY 

WY 


Zip  code 


84108 
84190 
23603 

23319 
23210 

23310 

23804 

23511 
23511 
23501 
20001 


99382 


98314 


98045 

99023 
98493 

54501 

54220 
53952 

25813 

26757 


25550 

25301 
25801 

82009 


82644 
82003 


Agency 


Interior 

Poetal  San«ioe. 
Army 


Army. 


JusiKe- 

iwvy 

Navy...... 


Poetal  Service 

Transportatkxi 


EPA 

Commerce. 

Energy 


Energy _.. 

Energy. — 


Energy... 

Navy 

Navy 

Navy. 


Transportation  — 
Veterans 

Administration. 
Agnculture — 

Army 

JustkM - 

Agriculture -. 


Army. 

Army 

Army 

Defense 

Postal  Service . — 
Veterans' 

Administratioa 
CIA 


Energy..- 
Energy™ 

Interior.-. 


Reporting 
mechanism 


3016 
3016 
3010 
3010 

3010 
3010 

103c 

3010 
103a 
103a 
103a 
3010 
3005  3010 

103* 
103c 

3016 

103a 
103a 

103a 

3016- 

103c 

3010 

103c 
3010 

3016 

3010 
3010 

3010 

3010 
103a 
103a 
109c 

3010 
3010 

3016 

103c 
103c 


3010 


Coaectkxi 
code 


19A 
ISA 
ISA 
ISA 

19A 
18A 

1M 

19A 
19A 
19A 
19A 
19A 
17 

19A 
19A 

19A 

lOA 
19A 

19A 

19A 

ISA 

19A 

17 
19A 

19A 

19A 
19A 

19A 

ISA 
19A 
19A 
ISA 

19A 
19A 

19A 

19A 

ISA 

19A 


C 

DOE 

0 

Coas 

c 

qui 
Coas 

0 

qui 
Fort 
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UMI 


Fac*ty  name 

Fadiity  address 

aty 

Stale 

Zip  code 

Agency 

Reporting 
mechanism 

Correction 
codea 

0 

Bedtonl  VA  HospW- _ 

Bedford  VA  Hospital  Wells  76 

4  77. 
Cape    Cod    NS— OW    Camp 

WelMeet 
Seplage    Treatment    Facility/ 

CM  Camp  Weltfleet 

Seal  Island  NWR....- „... 

Seal  Island  .„. 

DOE  MkJdIesex  Sampling  Plant . 

200  Springs  Road...- 

Weetview  Street _..- 

East  Off  Route  6 _... 

East  Off  Route  6 

Seal  Sound ..._ _ - 

C/o  Seal  Island  National  Wlkj- 

We  Refuge. 
239  Mountain  Avenue 

Bedford 

MA 
MA 
MA 

MA 

ME 
ME 

NJ 

02173 

02173 

02667 

02667 

04841 
04658 

06846 

Veteran* 

Administratioa 
Veterans 

AdfTvnistrstion. 
»at«nor 

Ifrtoriof — « — .-..«„„.. 

Oefenae 

Defense 

Energy 

3010  lU3c 

3010  103c 

3016  103c 

3016  103c 

103c 
103c 

3016  103c 

u 

Lexington 

20A 

0 

c 

South  WeNfleet- 

20A 

o 

Calaie 

c 

Milbridge 

20A 

o 

Middlesex 
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{FadMy  name 


Facility  addrasa 


Oly 


Stata 


Zip  coda 


Agency 


Conactton 


C 
O 

c 
o 


o 
c 
o 
c 


c 
o 


doe  Middleaex  SainpNng  Plant 

Coaat  Guard  Air  Station  Borin- 

quenr. 
Coast  Guard  Air  Station  Borln- 

quea 
Fort  George  ktoade 


Fort  George  Meade . 


New  Cumbertand  Army  Depot.. 


New  Cumberland  Army  Depot.. 


Tobylwnrta  Army  Depot . 


TobytMnna  Army  Depot . 


Naval  Base  Norfolk 


Naval  Base  Norlolk- 


II 


US    Army    Engineer    District 

Boydton. 
US    /^my    Engineer    District 

Boydton. 
Musda  Shoals  Power  Stores 


Muscle  Shoals  Power  Stores- 


Redstone  ArseruU.. 


Wheeler      National      WildIHe 

Refuge. 
Kenrtedy  Space  Center 


Kennedy  Space  Center. 


Naval  Ak  Station  Mayport .. 


I! 

Naval  Mr  Station  Mayport.. 


Robina  Air  Force  Base. 


Robins  Air  Force  Baae . 


Army  Reserve  Center  (Alt>er- 
marte). 

Army  Reserve  Center  (Albe- 
marle). 

Marine  Ocean  Terminal/Sunny 
Point. 

Military  Ocean  Terminal  Sunny 
Point 

Savannah  River  Site 


239  Mountain  Avar«ue  ... 
Ramey  Air  Force  Base.. 
Ramey  Air  Force  Baae.. 
MD  Rt  175 

MO  Rt  175 

Harrisburg » 

Harristxirg «. 


Middlesex. 
Aquadilla... 


AquadMia.. 


Fort  Meade. 


Fort  Meade. 


New  Cumberlartd.. 


New  Cumberland.. 


Attn:  SOSTO-AF-E.. 


Attn;  SDSTO-AF-E., 


Gilben  St  BIdg  N-26.. 


Scranton.. 


Scranton _........». 


GittMrt  St  BIdg  N-26.. 


John  H  Kerr  Reservoir.. 
John  H  Kerr  Reservoir.. 
ALHwy133. 


Boydton ...._...._. 
Boydlon  ..._,._.. 
Muscle  Shoals. 


AL  Hwy  133 „ Muscle  Shoals 


CMDR  USAMICOM  DRSMt-K.. 


I 


PO  Box  1643 „ _.. 

NASA  Mat  Coda  DF-EMS.... 

NASA  Mail  Code  DF-EMS... 

PO  Box  265  Naval  Station-.. 
Po  Box  265  Naval  Station.-.. 

WR-ALC/EM 

WH-ALC/EM 

1816  E  Main  SI 

1816  E  Main  SI 

Attn:  MTE  SU-FE 

Attn:  MTE  SU-FE 

PO  Box  A 


HuntsvHIa.. 


Decatur.....,...—.. 

Kennedy  Space 
Cerrter. 

Kennedy  Space 
Canter. 


Mayport 

Mayport.....-.-.. 


Warner  Robina 
Base. 

Warner  Robins 
Base. 


NJ 
PR 
PR 
MD 

MO 

PA 
PA 
PA 
PA 

VA 
VA 

VA 
VA 
AL 
AL 

AL 

AL 
FL 

FL 

FL 
FL 

QA 

GA 

NC 
NC 
NC 
NC 
SC 


08846 
00604 
00604 

20755 

20755 

17070 
17070 
18466 
18466 


23511- 
6002 

23511- 
6002 


23917 
23917 
35660 
3S660 

35896 

35602 

32899 

32899 

32228 
32228 

31096 
31096 

28001 
28001 
28461 
28461 

29802- 

3016 


Energy 

Transportation.. 


Army—. 
Army.-., 

Aimy-... 

A/my 

Army.... 
Army.... 

Navy- 
Navy— 


Corps  of  Engineers, 

QvH. 
Corps  of  Engineers, 

CML 

■nnoOTvo  voRvy 

AuVwrlly. 
Tannaaaae  Valley 

AuthorHy. 

Army _ 


Army— 
NASA... 

NASA.- 

Navy- 
Navy- 


AirForeo.. 

Air  Force.. 

Army. 

Army 

Army 

Army 

Energy— 


3010  3016 

103c 
3010  103c 

3010  103c 

3005  3010 

3016 

103c 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
3005  3010 

3016 

103c 

103a 

3005  3010 

3016 

103c 
3005  3010 

3016 

103c 

103a 
3010 

3010  103c 

3005  3010 

3016 
3005  3010 

3016 

103a 

3005  3010 
3016 
103c 

3016  103c 

3006  3010 
3016 
103c 

3005  3010 
3016 

lOte 
103a 

3006  3010 
3016 
103c 

3005  3010 
3016 
103c 
103a 

3005  3010 
3016 
103c 

3006  3010 
3016 
103c 
103a 

3010  103c 

3010103c 

103c 

103c  103a 

3006  3010 
3016 
103c 


23 


20A 


23 


20A 


23 


23 


23 


23 


23 


23 


23 


23 


20A 


20A,23 
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o 
c 

o 
c 

o 
c 

o 

c 


o 
c 
o 


Facility  name 


O 
C 


Savannah  River  Site .. 


Arnold    Engineering    Develop- 
ment Center. 

ArrKM    Engineering    Develop- 
ment Center. 


Defense  Depot  Memphis . 


Defense  Depot  Memphis . 


Oak  Ridge  Reservation . 


Oak  Ridge  Reservation . 


Scott  AFB.. 
Scott  AFB.. 


US    Army    Tank    Automotive 

Commarxj. 
US    Amiy    Tank    Automotive 

Command. 

US  Coast  Guard  Group  Dututh.. 
US     Coast     Guard     Statkxi 

Duluth. 
US    Army    Lima    Army   Tank 

Center. 
Defense  Plant  Representative 

Office. 


US  DOE  Mound  Facility . 


US  DOE  Mound  Facility . 


US    NASA    Lewis    Research 

Center,  Cleveland. 
US    NASA    Lewis    Research 

Center.  Cleveland. 
Wright    Patterson    Air    Force 

Base. 

Wright    Patterson    Air    Force 
Base. 


Uttle  Rock  AFB . 
Uttle  Rock  AFB. 


US  DOE  Sandia  National  Lab- 
oratories. 

US  DOE  Sandia  Natkxial  Lat>- 
oratories. 


Tinker  Air  Force  Base.. 


Facility  address 


POBoxA. 


TN  Hwy  127.. 
TN  Hwy  127.. 


2163  Airways  Blvd. 


2163  Airways  Blvd. 


PO  Box  2001 . 


PO  Box  2001 . 

375  ABG/CC . 
375  ABG/CC . 


6501  E  11  Mile  Rd..  Macomb 

County. 
6501  E  11  Mile  Rd.,  Macomb 

County. 


1201  Minnesota  Ave.. 
1201  Minnesota  Ave.. 


1155  Buckeye  Rd..  Allen 
County. 

General  Dynamk:s  Lima,  De- 
fense LogistKs  Agency, 
DPRO  General  Dynames— 
Lima.  1155  Buckeye  Rd. 

Mound  Rd.,  PO  Box  66.  Mont- 
gomery County. 

Mound  Rd..  PO  Box  66,  Mont- 
gomery County. 


21000  Brookpa.'k  Road. 
21000  Brookpark  Road. 
2750  ABW/EM 


2750ABW/EM. 


314CSG/CC. 


314CSG/CC. 


Kirfcland  AFB  East.. 


Kirkland  AFB  East.. 


OC— ALC/EM. 


City 


Aiken.. 


AmoM  Air  Force 
Base. 

AmoM  Air  Force 
Base. 


Memphis.. 


Memphis.. 


OakRklge. 
Oak  Ridge. 

Scott  AFB... 
Scott  AFB... 


Warren., 
Warren.. 


Duluth. 
Duluth. 


Lima.. 
Lima.. 


Miamist>urg.. 
Miamisburg.. 

Cleveland .... 
Cleveland .... 
Dayton 


Dayton. 


Little  Rock  AFB . 


Little  Rock  AFB . 


Albuquerque.. 


Albuquerque.. 


Oklahoma  City. 


State 


SC 

TN 
TN 

TN 
TN 
TN 
TN 

IL 
IL 

Ml 
Ml 

MN 
MN 

OH 

OH 

OH 
OH 

OH 
OH 
OH 

OH 

AR 
AR 

NM 
NM 

OK 


Zip  code 


29802- 
3016 


37389- 
3010 

37389- 
3010 


38114 
38114 
37831 
37831 

62225 
62225 

48090 
48090 


55802 
55802 

45804 

45804- 
1898 


45342 
45342 

44135 
44135 
45433 

45433 

72099 
72099 

87116 
87116 

73145 


Agency 


Energy. 


Air  Force., 
Air  Force. 

Army 


Defense  Logistk^ 
Agency. 


Energy.. 


Energy., 


Air  Force ., 
Air  Force., 


Army., 
Army., 


Transportation., 
Transportation., 


Army. 
Army. 


Energy.. 
Energy.. 


NASA 

NASA 

Air  Force.. 

Air  Force.. 

Air  Force.. 
Air  Force .. 


Energy., 
Energy.. 


Air  Force. 


Reporting 
mechanism 


3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
3005  3010 

3016 

103c 

103a 
3005  3010 

103c 
3005  3010 

103c 

103a 
3005  3010 

103c 
3005  3010 

3016 

103c 
3010 
3010 

3010  3016 

103c 
3010  3016 

103c 


3005  3010 

3016 

103c 
3005  3010 

3016 

103c 

103a 
3010  3016 

3010  3016 

103a 
3005  3010 

3016 

103c 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 


Correction 
codes 


23 


23 


21 


23 


23 


23 


20A 


20A 


23 


23 


23 


23 


23 


C 

Twk* 

0 

Bergi 

C 

Ber^ 

0 
C 

Nava 
Nava 

0 

USO 

C 

use 

0 

USO 

c 

USD 

0 

Otfut 

c 

Offut 

0 

Lowr 

c 

Lowr 

o 
c 

0 

BLM- 
BLM- 

Garri. 

c 

0 

Garri: 

La 

Hfll  A 

c 

HUM 

0 

Tooe 

c 

Tooe 

0 

FtH 

c 

FtH 

0 

c 

0 

c 

0 

BLM 

cif 

BLM 

of 

Davu 

Da  VII 

Manr 

Ba 
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FaclRy  nanw 


FacWtyaddran 


City 


Stata 


Zip  cod* 


Agency 


nwchanism 


Coffection 
oodM 


O 
C 


P 

c 

o 
c 

o 
c 


o 
c 
o 

c 

o 


o 
c 

o 

c 

o 
c 
o 


Tmkar  Air  Forct  BaM... 


Bergstnom  Air  Forca  Bas* . 


00— ALC/EM. 


Odiahonia  Ctty.. 


Bargttram  Air  Force  Base . 


67  CSQ/DE.. 


67CSG/0E.. 


Oarusliom  AFB- 
OargsliOM  AFB.. 


Naval  M  Station  KingsvIN*.. 
Naval  Air  Station  KlngsvWe.. 

US  CXie  Partex  Plant 


US  DOE  Pantex  Plant- 


I  tiHtTi  I   *  "-«-        -    - 

Military  HighviMy.. 


US  00^  Kansas  City  Plant.. 

II 
US  CX3E  Kansas  City  Plant.. 

II 
Offutt  Ak  Force  Base 


2000  South  Houston  PO  Box 
30030. 

2000  South  Houston  PO  Box 
30030. 


2000  East  95»i  SL— (Trooat).. 


ffwigsviav.< 
KlngavMe .. 

Amamo— 


Amarlllo.. 


2000  East  esth  SL— (Trooat).. 


Offutt  Air  Force  Base... 


55C56/0EEV 


55  C56/0EEV.. 


Kansas  City 

Kansas  CKy 

Offutt  AFB 

Offutt  AFB 


Lowty  Air  Force  Base 


Lowry  Air  Force  Base.. 


3415  CES/DE.. 


3415  CES/DE- 


Loirwy  AFB 


Lowry  AFB. 


BLM-HH^  Ore  Mine.. 
BLIliMgh  Ore  Mine. 
Garrison  Pro|ect 


Garrison  Pro)ect/Old  Wiltston 

Landfit. 
Hm  Air  Force  Base..._ 


17NR5WSec36 

T17NR5WSec3e 

201  First  St..  Box  517.. 

201  First  St,  Box  517_ 

OC-ALC/EM 


Hill  Air  Force  Base.. 


Tooele  Army  Depot.. 


Tooele  Army  Depot 


OC-ALC/EM.. 


Ft  Huactwjca  US  Army 

US  Army....MM.»... 


FtHuaqhucaUS 

r. 


Stale  Hwry.  36.. 
Stale  Hwy.  36.. 

RCRA  umts.™ 
RCRA  Units 


RIverttaie. 
Rfverdaic. 
Ogden — 

Ogdan — 
Tooele — 


Tooele 

Fort  Huachuca- 
Fort  Huacfiuca.. 


BLM-Atton  Canyon/Union  Pa- 
cific Railroad. 
BLM-Afton  Canyon/Union  Pa- 
cific Railroad. 

Davis  Transmitter  Site  _.. 

Davis  Transmitter  Site 

Marlrw  Corps  Logistics  Base 
Barsiow. 


T10-11R4-«S«!4-22_ 


Davie — 
Barstow.. 


Aflon— 

Davis — 

DtvlB 

Barstow.. 


OK 

TX 
TX 

•n< 

TX 
TX 

TX 

MO 

MO 

NE 
NE 

00 
CO 

MT 
MT 
ND 

NO 

UT 

UT 

UT 
UT 

AZ 
AZ 

CA 

CA 

CA 
CA 
CA 


73145 


78743 


76743 


78363 
78363 

79120 


79120 


64131- 
3095 

64131- 
3095 


68113- 
5000 

661 1»- 
6000 


80230 


80230 


Air  Force. 


Air  Fore*.. 


Air  Fore*.. 


Navy 

En*rgy.. 

En*ray.. 

En*rgy.. 
En*rgy., 


AlrForo*.. 


AlrForo*. 


AirForo*. 


AlrForo*.. 


58566 

5o5o5 
84056 

64056 

84074 
84074 

85613 
85613 


Corp*  of  Engineers, 

CMI. 
Corps  of  Engineers, 

Civil. 
Air  Force 


Air  Force.. 


Army.. 
Aimy.. 

Army- 
Army. 

I( 


95620 
95620 
92311 


Air  Force.. 
Air  Fore*.. 
Navy 


3006  3010 
3016 
103c 

103* 
3005  3IM0 

3016 

103c 
3008  3010 

3016 

103c 

103a 
3010  103c 
3010  103c 

103a 

3005  3010 
3016 
103c 

3006  3010 
3016 
103c 
103a 

3005  3010 
3016 
103c 

3006  3010 
3016 
103e 
103* 

3006  3010 

3016' 

103c 
3006  3010 

3016 

109c 

109* 

3005  3010 
3016 
103e 

3006  3010 
3016 
I03e 
103a 

103c 
103c 
3016 

3016  103c 

3005  3010 

3016 

103c 
3005  3010 

3016 

103c 

103a 

3005  3010 
X16 
103c 

3006  3010 
3016 
103c 
103a 

3010  3016 

103c 
3010  3016 

109c 

103a 
3016 

3016 

103c 
103c 
3005  3010 

3016 

103c 


23 


23 


23 


23 


23 


23 


23 

20A 
20A23 

23 


23 

23 

20A 
20A 
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Facility  name 


Facility  address 


City 


SUte 


Zip  code 


Agency 


Reporting 

mechanism 


Correction 
codes 


O 

c 

o 
c 

o 

c 


o 
c 

o 
c 

o 
c 
o 
c 
o 


o 
c 
o 


o 
c 
o 
c 
o 


o 
c 
o 
c 


Marine  Corps  Logistics  Base 
Barstow. 


Naval  Communication  Station 
StocWoa 

Naval  Communication  Station 
Stockton. 


Pacific    Missile    Test    Center 

Point  Mugu. 
Pacific    Missile    Test    Center 

Point  Mugu. 

US   DOE    Nevada   Test   Site 
(Reynolds  Elect). 

US   DOE   Nevada   Test   Site 
(Reynolds  Elect). 


Bettiel  AFS.. 
Bethel  AFS.. 


Cape  Newenham  AFS.. 
Cape  Newenham  AFS.. 


Murphy  Dome  AFS 

Murphy  Dome  AFS 

USAF-Bear  Creek  AFS  Landfill . 
USAF-Bear  Creek  AFS  Landfill , 
USAF-White  AUce  Site  Kotze- 

txie. 
USAF-White  Alice  S<te  Kotze- 

bue. 

BLM-W.  German  Lake „.. 

BLM-German  Lake 

Idaho    Air    Natk>nal    Guard- 

Gowen  Fiehj. 
kJaho    Air     r4atk>nal     Guard- 

Gowen  FiekJ. 

USDOI-BM  Albany  Lab 

USDOI-BM  Albany  Lab 

Willamette  National  Forest 

Willamette  National  Forest 

US  Army  Fort  Lewis 


Barstow.. 


Barstow.. 


Rough  &  Ready  Island . 


Stockton. 


Rough  a  Ready  Island . 


Stockton. 


US  Army  Fort  Lewis.. 


USCOE-Hamilton  Island  Ldfl . 
USCOE-Hamilton  Island  Ldfl . 


USOA  Pac  NW  Forest  Range 

ExpSta. 
USDA  Pac  NW  Forest  Range 

ExpSta. 


Nevada  Operations  Office  PO 
Box  98518. 

Nevada  Operations  Office  PO 
Box  98518. 


Airport-W,  End  of  Main  Road . 
Airixxt-W,  End  of  Mam  Road . 


Point  Mugu.. 
Point  Mugu.. 

Las  Vegas... 

Las  Vegas... 


Bethel. 
Bethel. 


11  TCW/CCBay. 
11  TCW/CCBay. 


1 1  TCW/CC 

1 1  TCW/CC 

Yukon  River  on  N.  Shore 

Yukon  River  on  N.  Shore 

NW  Comer  of  BaWwin  Penin- 
sula. 

NW  Comer  o(  Baldwin  Penin- 
sula. 

T7SR25ESec9 

T7SR25ESec  10 

43  33N.  116  13  W 


43  33N.  116  13  W.. 


1450  SW  Queen  Ave 

1450  SW  Queen  Ave 

Box  10607 

Box  10607 

9th  Inf  Div  Attn  AFZH-DEQ.. 


9th  Inf  Div  Attn  AFZH-DEQ.. 


Bonneville  Lock  &  Dam.. 
Bonneville  Lock  &  Dam.. 

3625  93rd  Ave  S 

3625  93nj  Ave  S 


Elmendorf  AFB., 
Elmendorl  AFB .. 

Elmendorf  AFB.. 
Elmendorf  AFB.. 

Tanana „.. 

Tanana. 

Kotzebue 


Kotzebue . 


Minidoka. 


Boise.. 


Albany 

Albany 

Eugene 

Eugene  — 
Forr  Lewis. 


Fort  Lewis. 


North  Bonneville.. 
North  Bonneville.. 

Tumwater 

Tumwater 


CA 

CA 
CA 

CA 
CA 

NV 

NV 


AK 
AK 

AK 
AK 

AK 
AK 
AK 
AK 
AK 

AK 

10 
10 
ID 

ID 

OR 
OR 
OR 
OR 
WA 


WA 

WA 
WA 
WA 
WA 


92311 

95203 
95203 

93042 
93042 


S9193- 
8518 

89193- 
8518 


99559 
99559 

99506 
99506 

99506 
99506 
99777 
99777 
99752 

99752 


83343 


97321 
97321 
97440 
97440 
98433 


98433 

98639 
98639 
98501 
98501 


Navy. 

Navy. 
Navy. 

Navy. 
Navy. 


Energy.. 


Energy.. 


/Mr  Force.. 
Air  Force.. 

Air  Force.. 
Air  Force.. 

Air  Force.. 
Air  Force.. 
Air  Force.. 
Air  Force.. 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Notice  of  Fiscal  Year  1991  Competitive 
Discretionary  Grant  Program:  Testing 
Incident-Based  Reporting  Systems  for 
Studying  Child  Atxluctions 

AGENCY:  Office  of  lustice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
ACTION:  Notice  of  Issuance  of 
solicitation  for  applications  to  test 
incident-based  reporting  systems  for 
studying  child  abductions. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  this  Notice  of  a  Competitive 
Discretionary  Grant  Program  and 
announcing  the  availability  of  the  OJJDP 
application  kit  under  section 
404(b)(2)(D]  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
amended  (the  Act)  42  U.S.C.  5773 
(b)(2)(D).  The  program  announcement 
that  follows  contains  specific 
instructions  on  competitive  program 
requirements,  including  eligibility 
requirements  and  selection  criteria. 
Following  the  program  announcement  is 
a  section  that  summarizes  general 
application  and  administrative 
requirements. 

DATES:  All  applications  must  be 
received  by  5  p.m.  e.d.t.,  November  26, 
1991.  Applications  received  after  the 
deadline  date  will  not  be  considered. 
ADDRESSES:  Applications  must  be 
mailed  or  sent  to:  Research  and  Program 
Development  Division.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  633 
Indiana  Avenue,  NW..  Washington.  DC 
20531. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  Moone  at  the  above  address. 
Telephone:  (202)  307-5929. 

Purpose 

In  1990.  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP) 
completed  the  first  National  Incidence 
Studies  of  Missing,  Abducted,  Runaway 
and  Thrownaway  Children  (NISMART). 
These  studies  were  completed  in 
response  to  the  statutory  requirement 
set  forth  in  section  404(b)(3)  of  the 
Juvenile  Justice  and  Delinquency  Act  of 
1974  as  amended.  42  U.S.C.  5773(b)(3),  to 
conduct  periodic  national  studies  of  the 
incidence  of  missing  children.  In  part, 
this  subsection  requires  a  count  of  the 
number  of  children  who  were  victims  of 
stranger  abductions. 

At  the  time  of  this  first  study,  there 
was  no  national  source  of  data  suitable 
to  study  this  population.  One  had  to  be 


created.  Tbe  NISMART  team  developed 
three  different  research  strategies  for 
estimating  the  size  of  this  population 
and  the  characteristics  of  the  victims 
and  offenders.  Non-family  abductions 
(including  abductions  by  strangers) 
were  studied  as  part  of  a  large  national 
survey  of  households,  through 
secondary  analysis  of  national  data  on 
child  homicides  reported  to  the  Federal 
Bureau  of  Investigation  (FBI),  and 
through  the  collection  of  new  data  from 
a  nationally  representative  sample  of 
police  departments. 

While  these  studies  contributed 
significantly  to  the  understanding  of  tliis 
problem  nationally,  the  effort, 
particularly  the  new  data  collection 
from  police  records,  was  labor  intensive, 
costly  and  time  consuming.  Alsa  while 
NISMART  produced  national  estimates 
of  legally  defined  non-family 
abductions,  it  was  not  possible  to 
produce  detailed  estimates  for  States  or 
cities.  The  recent  redesign  of  the 
Uniform  Crime  Reports  (UCR)  can 
potentially  overcome  these  difficulties 
and  become  a  standard  source  for 
studying  non-family  abductions  on  a 
national  and  state  level.  The  OJJDP  is 
interested  in  examining  this  potential 
With  the  support  of  the  FBI  and  the 
Bureau  of  Justice  Statistics,  several 
States  have  begun  to  implement  this 
redesigned  system,  called  the  National 
Incident  Based  Reporting  System 
(NIBRS).  NIBRS  promises  to  provide  a 
level  of  detail  in  offense  and  arrest 
reports  that  was  previously  unavailable 
through  the  UCR. 

The  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  will  fund  a 
study  of  NIBRS  to  determine  its 
potential  for  studying  the  incidence  of 
non-family  abduction  of  children  and  as 
data  source  for  examining  child  sexual 
exploitation.  This  study  is  to  be  a 
methodological  test  of  NIBRS  data  to 
produce  valid  and  reliable  estimates  of 
the  numbers  of  child  victims  of  non- 
family  abduction  and  sexual 
exploitation  in  selected  jurisdictioos.  It 
is  expected  that  this  study  will  build 
upon  NISMART  and  provide 
recommendations  for  the  design  of  a 
second  NISMART  project  (NISMART  II). 

Background 

During  the  1980's  awareness  of  tbe 
problem  of  missing  children  grew 
considerably  in  this  country.  Concern 
grew  in  Congress  about  the  lack  of 
sufficient  statistics  to  understand  this 
phenomenon  fully.  To  rectify  this  lack  of 
reliable  data.  Congress  amended  the 
JJDP  Act  in  1984  to  require  periodic 
studies  of  the  incidence  of  missing 
children  in  the  United  States. 
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The  OJJDP  completed  the  first 
National  Incidence  Studies  of  Missing, 
Abducted.  Runaway  and  Thrownaway 
Children  (NISMART)  in  1990.  This  study 
recognized  that  the  missing  children 
I^ienomenon  actually  consists  of  five 
distinct  categories:  Family  abductions, 
non-family  abduction,  runaways,  thrown 
aways.  and  otherwise  missing.  By  far 
the  most  traumatic  and  best  publicized 
cases  concern  non-family  abductions. 

At  the  time  of  this  study,  no  national 
data  collection  effort  covered  these 
cases  in  sufficient  detail  to  determine  . 
which  cases  needed  to  be  examined. 
Similarly,  no  national  data  collection 
effort  provided  specific  information 
about  specific  incidents.  To  study  the 
incidence  of  stranger  or  non-family 
abductions.  NISMART  conducted  a 
probability  survey  of  83  police 
departments  in  a  random  sample  of  21 
counties.  This  survey  examined 
homicide,  missing  persons,  and  sexual 
assault  files  to  identify  those  cases  that 
met  the  study  definitions  of  abduction. 
With  regard  to  non-family  abductions, 
NISMART  estimated  that: 

•  Annually,  between  3,200  and  4.600 
children  are  abducted  by  non-family 
members; 

•  Of  these,  200-300  conform  to  the 
stereotype  of  non-family  abductions; 

•  Most  of  those  children  abducted 
were  teenagers; 

•  Most  were  female; 

•  Over  two-thirds  of  the  cases 
involved  sexual  assault; 

•  Most  abductions  lasted  less  than  24 
hours;  and 

•  In  14  to  21  percent  of  the  cases  the 
diild  abducted  was  injured. 

Abductions  can  occur  as  a  part  of 
many  different  crimes.  The  NISMART 
wanted  to  capture  all  abduction  cases 
and  not  just  those  defined  as  abductions 
ia  the  files.  The  NISMART  researchers 
therefore  searched  not  only  the 
abduction  files,  but  also  the  homicide 
and  sex  offense  records  of  the  police 
agencies.  Due  to  resource  limitations. 
Uk  NISMART  could  examine  only  a 
sample  of  the  records  classified  under 
these  categories. 

Such  records  surveys  are  very  time 
consuming  and  very  expensive.  Such 
studies  tend  to  rely  on  smaller  sample 
sizes,  and  they  are  not  updated  as 
frequently  as  they  ought.  Fortunately, 
advances  in  technology  and  data 
collection  can  make  examination  of  such 
records  much  simpler,  less  expensive, 
and  much  more  comprehensive. 

In  coUaboration  with  the  Bureau  of 
lastice  Statistics,  the  FBI  is  adapting  its 
ISCH  reporting  system  from  aggregate 
reporting  to  incident  level  reporting. 
This  development  presents  an  entirely 
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new  opportunity  for  investigating  child 
abductions.  With  the  elimination  of  the 
hierarchy  rule  in  NIBRS,  secondary 
offenses  can  be  analyzed  along  with 
abductions.  The  NIBRS  system  further   - 
indicates  the  victim-offender 
relationship.  It  also  reports  attempted 
crimes  allowing  for  studies  of  attempted 
abductions.  With  the  profile  information 
compiled  for  each  incident,  OJJDP  can 
construct  better  figures  to  guide  police 
and  policy  makers  in  the  prevention  and 
investigation  of  such  problems. 

The  National  Incident  Based 
Reporting  System  (NIBRS)  grew  out  of 
the  FBI's  Uniform  Crime  Report  (UCR) 
which  began  collecting  national  crime 
statistics  in  1930.  This  radically  new 
development  collected  data  from  police 
jurisdictions  all  over  the  country.  This 
data  collection  effort  relied  on  summary 
statistics  from  police  jurisdictions 
around  the  country.  Although  it  began 
as  a  voluntary  effort,  eventually  almost 
every  pohce  department  submitted  data 
to  the  FBI.  It  then  became  the  national 
source  for  crime  statistics. 

Although  primitive  by  today's 
standards,  the  UCR  was  indeed  a 
masterwork  for  the  time.  However,  as 
technology  progressed,  the  UCR  system 
did  not.  It  has  remained  static  for  a 
variety  of  reasons  including  consistency 
issues,  and  the  expense  of  new 
technology.  As  microcomputer 
technology  advanced  and  became  more 
cost  effective  even  for  small  police 
departments,  a  trend  towards  incident 
tracking  developed.  The  FBI  responded 
to  these  trends  with  an  effort  to 
reconfigure  the  UCR  reporting  system. 

In  1982,  the  Bureau  of  Justice  Statistics 
funded  a  comprehensive  study  of  the 
UCR  program  with  an  eye  towards 
improving  the  system  overall.  The 
results  of  that  study  were  reported  in  the 
1985  report  Blueprint  for  the  Future  of 
the  Uniform  Crime  Reporting  Program. 
This  report  in  fact  did  function  as  the 
blueprint  for  revising  the  UCR.  It  called 
for  a  change  from  summary  statistics  for 
each  police  jurisdiction  to  incident 
based  statistics.  After  a  pilot  study  in 
1987,  the  Federal  Bureau  of  Investigation 
(FBI)  began  a  nationwide  program  to 
update  the  UCR  to  this  new  incident 
based  system.  This  new  system,  the 
National  Incident-Based  Reporting 
System  (NIBRS)  will  eventually  become 
the  standard  for  reporting  crime  data  to 
the  FBI. 

As  its  name  suggests,  NIBRS  uses  the 
incident  as  its  unit  of  reporting  whereas 
the  old  UCR  relied  on  a  single  offense 
ranked  by  a  seriousness  hierarchy.  With 
this  change  comes  a  greater  amount  of 
flexibility  for  studying  criminality  and 
crime  patterns.  Beyond  this  change, 
NIBRS  has  also  expanded  offense 


reporting  and  revised  offense 
definitions.  NIBRS  also  has  greater 
specificity  in  reporting,  including  types 
of  weapons,  victim  characteristics, 
offender  characteristics,  and  even  the 
relationship  between  the  victim  and 
offender.  NIBRS  has  eliminated  the 
hierarchy  rule  and  now  allows  up  to  10 
offenses  per  incident  and  10  victims  per 
offense.  This  new  system  distinguishes 
between  completed  and  attempted 
crimes  for  all  offenses.  NIBRS  has  also 
significantly  increased  the  level  of  detail 
in  the  circumstances  of  the  offense.  The 
FBI  has  specified  53  data  elements  that 
must  be  included  in  the  national 
reporting  system;  however.  States  are 
free  to  expand  this  list  to  fit  their  own 
tracking  needs.  Because  this  system  is 
so  comprehensive  and  because  States 
are  anxious  to  adopt  this  new 
automation  system,  many  States  have 
expanded  the  list  of  variables. 

With  the  FBI's  new  Incident  Based 
Reporting  System,  the  possibility  now 
exists  to  look  at  police  reports 
nationally  on  an  incident  level. 
Presently,  though,  there  is  no  definite 
answer  as  to  whether  this  system 
contains  the  level  of  detail,  reliability, 
and  validity  to  measure  non-family  child 
abductions. 

Goals 

This  project  will  determine  the 
feasibility  of  using  the  National  Incident 
Based  Reporting  System  for  studying  the 
incidence  of  attempted  and  completed 
non-family  child  abductions  and  related 
victimization  of  children.  In  particular, 
this  study  will  determine  the  validity 
and  reliability  of  any  non-family 
abduction  estimates  computed  from 
NIBRS  data.  If  the  use  of  NIBRS  for  such 
studies  is  deemed  feasible,  the  project 
will  also  develop  a  plan  and 
methodology  for  routine  use  of  NIBRS 
for  the  study  of  non-family  child 
abductions. 

This  project  will  have  considerable 
impact  on  other  current  OJJDP  efforts. 
This  project  will  serve  as  a  preliminary 
study  for  use  with  future  NISMART 
studies.  It  will  also  provide  valuable 
information  on  the  uses  of  NIBRS  to 
study  juvenile  victimization  and 
offending.  The  OJJDP  is  also  conducting 
a  program  to  increase  understanding  of 
child  exploitation.  Each  of  these  projects 
will  benefit  greatly  from  the  knowledge 
and  experience  of  this  project. 
Therefore,  the  OJJDP  expects  close 
cooperation  between  the  recipient  of 
this  cooperative  agreement  and  other 
OJJDP  grantees  and  contractors. 

Objectives 

(1)  Conduct  a  pilot  study  of  NIBRS 
systems  in  up  to  five  jurisdictions 


(States,  counties,  or  cities)  that  presently 
have  an  Incident  Based  Reporting 
system  to  assess  the  completeness  of 
such  information  particularly  with 
regard  to  the  recording  of  multiple 
offenses,  victim  information,  and  the 
relationship  of  the  victim  to  the 
offender. 

(2)  Using  existing  NISMART 
definitions  of  non-family  abductions, 
develop  and  refine  the  study  definitions 
for  use  with  NIBRS  data  and  specify 
offense  categories  for  sexual 
exploitation. 

(3)  Compare  the  level  of  detail  in  State 
and  local  data  sets  with  the  detail  in  the 
FBI  standards.  Using  this  data,  provide  a 
comparison  of  each,  indicating  whether 
or  not  the  State  IBR  systems  provide 
better  estimates  of  non-family  child 
abductions. 

(4)  Develop  a  technical  methodology 
for  extracting  the  necessary  non-family 
abduction  data  from  the  NIBRS  systems 
for  use  in  researching  the  incidence  of 
non-family  abductions. 

(5)  Assess  the  relative  benefit  of  using 
NIBRS  data  for  studying  non-family 
abductions  as  opposed  to  another  data 
source  or  survey  method. 

(6)  Cooperate  fully  with  the  planning 
phase  of  NISMART  II,  the  Program  to 
increase  Understanding  of  Child 
Exploitation,  and  the  OJJDP  Statistics 
and  Systems  Development  Project. 

Program  Strategy 

First,  this  program  will  develop  a 
research  design  and  methodology  to  test 
the  feasibility  of  using  NIBRS  to 
estimate  the  incidence  of  non-family 
abductions.  Because  States  individually 
set  up  their  own  Incident  Based 
Reporting  systems  based  on  State 
procedures  and  statutes,  this  research 
design  should  include  a  process  for 
examining  State  IBR  systems  and  for  the 
analysis  of  non-family  abductions. 

This  initial  portion  of  the  project 
should  also  examine  the  definitions  used 
in  NISMART  to  determine  a  non-family 
abduction  case  and  compare  these 
definitions  to  NIBRS.  Based  on  these 
definitions,  the  project  will  determine 
what  crosswalks  can  be  constructed  to 
translate  data  between  NIBRS 
definitions  and  NISMART  definitions.  In 
particular  this  analysis  should  highlight 
any  loss  or  gain  in  detail  when 
translating  between  these  definitions. 

Second,  this  project  will  select  for 
case  study  several  sites  that  presently 
have  an  Incident  Based  Reporting 
System  based  on  the  FBI  model.  Using 
the  IBR  system,  a  pilot  study  of  these 
sites,  should  be  conducted  to  determine 
the  incidence  of  child  abductions  and 
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sex  exploitation.  This  pilot  study  should 
include  the  following  activities: 

(1)  Survey  other  official  records  from 
these  sites  to  determine  which  records 
can  be  considered  abductions  and 
exploitation  cases.  Specific  records  to 
be  searched  will  require  that  several 
types  of  cases  be  searched  to  ensure 
that  all  cases  of  interest  are  included  in 
the  survey  [e.g.  homicide,  sexual  assault, 
and  others  as  listed  in  NISMART). 

(2)  Compare  the  two  and  deduce  the 
feasibility  of  using  the  National  IBR 
system  and/or  the  State  level  IBR 
systems  to  conduct  incidence  studies  on 
these  two  particular  issues. 

(3)  Compare  the  data  elements 
required  by  the  FBI  with  the  data 
elements  collected  by  the  States.  This 
comparison  will  indicate  any  level  of 
data  lost  when  the  extraneous  variables 
are  stripped  for  submission  to  the  FBI. 
This  comparison  should  highlight  the 
strengths  and  weaknesses  of  using  the 
national  data  set  compared  to  the 
individual  State  data  sets. 

Third,  the  grantee  must  prepare  a 
comprehensive  methodological  report  on 
the  NIBRS  system  indicating  particular 
strengths  and  weaknesses  for  studying 
non-family  abductions.  This  report 
should  indicate  how  the  level  of  detail  in 
the  national  system  or  individual  state 
systems  affects  estimates  of  non-family 
abductions.  This  report  should  also 
address  the  correlation  between 
homicides  and  non-family  abductions 
and  between  sex  offenses  and  non- 
family  abductions.  The  report  should 
indicate  any  other  significant 
correlations  found.  This  discussion 
should  indicate  whether  different 
methods  of  data  collection  would  better 
serve  the  purpose  of  studying  non-family 
abductions  of  children. 

Eligibility  Requirements 

Applications  are  invited  from  public 
agencies  and  private  not-for-profit 
organizations.  Applications  will  not  be 
accepted  from  for-profit  agencies. 
Applicants  must  demonstrate  sufficient 
experience  In  conducting  survey 
research  and  data  analysis  to  complete 
this  project  in  particular,  applicants 
must  show  experience  in  manipulating 
and  analyzing  hierarchical  data  files, 
and  they  must  cleariy  indicate  their 
technical  ability  to  manipulate  such 
files.  Fitfther,  applicants  must 
demonstrate  prior  experience  in  survey 
methods,  particulariy  in  surveys  of 
official  records,  as  well  as  sufficient 
research  background  to  examine 
validity  and  reliability  issues. 

Applicants  must  also  demonstrate 
that  they  have  the  management 
capability,  fiscal  integrity  and  financial 
responsibility,  including,  but  not  limited 
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to,  an  acceptable  accounting  system 
with  sufficient  internal  controls, 
comphance  %vith  fiscal  requirements, 
and  the  capability  to  implement 
effectively  a  project  of  this  nature. 
Applicants  who  fail  to  demonstrate  their 
capabihty  to  manage  this  program  will 
be  ineligible  for  funding  consideration. 

Specific  Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424. 
Application  for  Federal  Assistance  (SF 
424):  a  Standard  Form  424A,  Budget 
Information:  OfP  Form  4000/3, 
Assurances;  and  OJP  Form  4061/6, 
Certifications.  In  addition  to  these 
forms,  all  applications  must  include  a 
project  summary,  a  budget  narrative, 
and  a  program  narrative. 

All  forms  must  be  typed.  The  SF  424 
must  appear  as  a  cover  sheet  for  the 
entire  application.  The  project  summary 
should  follow  the  SF  424.  All  other  forms 
must  then  follow.  Applicants  should  be 
sure  to  sign  OJP  Forms  4000/3  and  4061/ 
6. 

The  project  summary  must  not  exceed 
250  words.  It  must  be  cleariy  marked 
and  typed  single  spaced  on  a  single 
page.  Applicants  should  take  care  to 
write  a  description  that  accurately  and 
concisely  reflects  the  proposal. 

The  program  narrative  must  be  typed 
double  spaced  on  one  side  of  a  page 
only.  The  program  narrative  may  not 
exceed  60  pages.  The  program  narrative 
must  include  all  items  indicated  in  the 
Selection  Criteria  section  of  this 
solicitation.  This  page  limit  does  not 
apply  to  supporting  materials  normally 
found  in  appendices  (such  as 
preliminary  surveys,  resumes,  and 
supporting  charts  or  graphs). 

In  submitting  applications  that 
contain  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  apphcation.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  in  the  development 
of  products  and  the  delivery  of  services 
as  primarily  cooperative  or 
collaborative  in  nature  will  be  consider 
co-applicants.  In  the  event  of  a  co- 
applicant  submission,  one  co-applicant 
must  be  designated  as  the  payee  to 
receive  and  disburse  project  funds  and 
be  responsible  for  the  supervision  and 
coordination  of  the  activities  of  the 
other  co-appiicanL  Under  this 
arrangement  each  organization  must 
agree  to  be  jointly  and  severally 
responsible  for  all  project  funds  and 
services.  Each  co-applicant  must  sign 
the  SF  424  and  indicate  their  acceptance 
of  the  conditions  of  joint  and  several 
responsibility  with  the  other  co- 
applicant 


Applications  that  include  non- 
competitive contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $25,000.  The  contractor  may 
not  be  involved  in  the  development  of 
the  statement  of  work.  The  applicant 
must  provide  sufficient  justification  for 
not  o^ering  for  competition  the  portion 
of  work  proposed  to  be  contracted. 

The  following  information  must  be 
included  in  the  application  Program 
Narrative  (Part  IV  of  SF  424): 

(1)  Organizational  Capability: 
Applicants  must  demonstrate  that  they 
are  eligible  to  compete  for  this 
cooperative  agreement  on  the  basis  of 
eligibility  criteria  established  in  this 
solicitation. 

— Oi^ganizational  Experience: 
Applicants  must  concisely  describe 
their  organizational  experience  and 
capabilities  which  wiO  enable  them  to 
achieve  the  goals  and  objectives  of 
this  initiative.  Applicants  should 
highlight  significant  organizational 
accomplishments  which  demonstrate 
their  responsiveness  to  the  needs  of 
the  field,  rehability  in  terms  of 
producing  quality  products  in  a  timely 
fashion,  and  abiUty  to  work 
effectively  with  operational  justice 
agencies. 

— Project  Staffing:  Applicants  must 
provide  a  list  of  key  personnel 
responsible  for  managing  and 
implementing  the  program.  Applicants 
must  present  detailed  position 
descriptions,  qualifications  and 
selection  criteria  for  each  position, 
whether  they  are  permanent  salaried 
employees  or  otherwise  such  as  those 
hired  by  contractor(s)  of  the  grantee. 
In  addition,  if  key  functions  or 
services  are  to  be  provided  by 
consultants  on  a  contractual  basis,  the 
applicant  must  indicate  the 
individuals  to  be  hired  for  specific 
tasks,  or  the  specific  skills  that  are 
needed  to  perform  these  tasks  and  the 
means  of  acquiring  them.  Resumes 
must  be  provided  and  may  be 
submitted  as  appendices  to  the 
application.  Applicants  must 
demonstrate  that  the  proposed  staff 
have  the  requisite  background  and 
experience  to  accomplish  the  major 
responsibilities  outlined  above. 
Applicants  should  highlight  significant 
accomplishments  of  the  proposed  staff 
in  relation  to  their  respective  roles  in 
the  project  In  addition,  the  percentage 
of  each  staff  person's  time  committed 
to  the  project  must  be  clearly 
indicated  in  the  budget  narrative. 
As  part  of  the  program  requirements. 

the  successful  applicant  must  establish 
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an  advisory  board  and  wHl  be  reqMired 
to  convene  at  least  two  advisory  board 
meetings.  These  meetings  wiH  advise  on 
the  dtrectton  of  grant  activity,  discuss 
the  feasibility  of  specific  methods  for 
achieving  the  goab  of  the  project,  and 
provide  options  for  further  activity.  The 
board  must  consist  of  three  advisors. 
Advisors  will  be  selected  in  consultation 
with  OJJDP  after  the  cooperative 
agreement  has  been  awarded.  The 
applicant  must  plan  for  these  meetings 
in  the  timeline  and  budget. 
— Financia!  Capability:  In  addition  to 
the  assurances  provided  ia  Part  V. 
Assurances,  of  the  SF  424  applicants 
must  also  demonstrate  that  their 
organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  which  assure  that  Federal 
fundi)  available  under  this  agreement 
are  disbursed  and  accounted  for 
property.  Applicants  who  have  not 
previously  received  Federal  funds  will 
be  asked  to  submit  a  copy  of  the 
Office  of  fustice  Assistance.  Research 
and  Statistics  fOf  ARS)  Accounting 
System  and  Fmancial  CapabiHty 
Questionnaire  (OfARS  Form  712tJ/l). 
Other  applicants  may  be  requested  to 
submit  this  form.  All  questions  are  to 
be  answered  regardless  of 
instructions  (Section  C.I.B.  note).  The 
CPA  certification  is  required  only  of 
those  applicants  who  have  not 
previously  received  Federal  funding. 

(2)  Program  Strategy  and  Goals: 
Applicants  must  demonstrate  their 
understanding  of  the  goals  and 
objectives  of  the  overall  program.  They 
must  articulate  their  specific  approaches 
to  implementing  the  program  strategy 
outlined  hi  this  solicitation.  AppHcants 
must  provide  a  specific  implementation 
plan  that  covers  all  activities  and 
products. 

(3)  Program  tmptementation  Plow 
Applicants  must  develop  a  detailed 
implementation  plan  for  the  grant 
period.  This  plan  should  include  a 
timeline  for  the  grant  and  should  clearly 
identify  major  milestones.  The  plan  must 
also  include  the  designation  of 
organizational  and  staff  responsibih'ty. 
and  a  schedule  for  the  completion  of  the 
tasks  and  products  identified  in  this 
solicitation.  In  preparing  the 
implefnentation  plan,  applicants  should 
be  mindful  of  the  OMB  Clearance 
procedures  pursuant  to  5  CFR  part  1320. 
ControIllDg  Paperwork  Burdens  on  the 
Public. 

(♦)  Ptogmm  Btidsct:  Applicants  must 
provide  an  18-month  budget  with  a 
detailed  fustification  for  all  costs  by 
object  class  category  as  specified  in  the 
SF  424.  Costs  must  be  reasonable  and 
the  bases  for  these  costs  must  be  well 


documented  in  a  separate  budget 
narrative.  The  applicant  nnist  also 
budget  for  the  costs  of  convening  at 
least  three  project  advisory  board 
meetings  during  the  initial  budget 
period. 

Selection  Criteria 

Applications  wilt  be  rated  according 
to  the  following  selection  criteria. 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  (10  points) 

Applicants  nrast  conceptuidize  the 
problem  addressed  in  this  project  in  ■ 
clear  problem  statement.  Each 
application  must  demonstrate  a  firm 
grasp  of  the  underlying  issues  of  such 
national  data  collection  efforts,  the 
problems  of  definition  in  such  data  sets, 
the  problems  of  aggregation,  and 
particularly  the  problems  associated 
with  measuring  a  phenomena  not 
directly  measured  by  the  data  itself. 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined.  (10  points) 

The  appKcant  should  provide  a  clear 
and  definitive  statement  of  the 
applicant's  understanding  of  the  goals 
and  overall  objectives  of  the  project. 
The  go^s  refer  to  the  solutions  that  will 
solve  the  problem.  The  objectives  are 
the  specific  measurable  tasks 
undertaken  to  reach  these  solutions.  The 
applicant  should  take  care  to  show  the 
connection  between  the  problem 
statement  and  the  goals  and  objectives. 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives.  (30  points) 

The  overall  program  design  wiU  be 
assessed  based  on  its  appropriateness, 
conceptual  clarity,  and  technical 
adequacy.  The  design  must  conform  lo 
the  program  s1rateg>'  described  above. 
The  research  design  for  this  project  must 
be  sound  and  the  analyses  aunt  be 
valid.  The  application  must  indicate  the 
specific  tasks  the  applicant  intends  to 
pursue  to  achieve  the  program  goals. 
This  includes  a  full  project  design  with  a 
timeline  of  significant  milestones  and 
report  submissions.  The  timeline  should 
cover  the  full  18  months. 

(4)  The  project  management  structure 
is  adequate  for  the  successful  conduct  of 
the  project.  (30  points) 

The  management  of  the  project  must 
be  consistent  with  the  tjrpc  of  project 
envisioned,  the  project  goals,  the  tasks 
described  in  the  application,  and  the 
functions  of  each  position  as  indicated 
in  the  project  implementation  plea 
Specifically,  the  management  structure 
will  be  evjrhiated  based  on: 

a.  Adequacy  and  appropriateness  ol 
the  project  management  structure  and 
activities  specified  in  the  project 
implementation  plcm; 


b.  Qufilificatioas  of  staff  identified  to 
manage  and  implement  the  program 
including  the  research  team  staff,  and 
the  working  group  members: 

c.  Clarity  and  appropriateness  of 
position  descriptions,  required 
qualifications,  and  staff  selection 
criteria  relative  to  the  specific  functions 
set  out  in  the  project  implementation 
plan: 

d.  Appropriateness  of  advisory  board 
or  advisory  board  selection  criteria. 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  (10 
points) 

Both  the  personnel  of  the  organixatton 
as  well  as  the  technical  capabilities  of 
the  organization  must  be  sufficient  to 
accomplish  the  tasks  of  the  project. 
Whik  the  specific  peraonnei  for  the 
project  are  assessed  under  '4'  above> 
this  criterion  evaluates  the  overall 
organizational  capabiht>'  and 
experioice.  Most  tmportantiy. 
applicants  nmst  show  that  the 
organization  can  assure  that  the  project 
is  completed  on  time  and  to  the  hillest 
expectations. 

Applicants  must  indude  all 
infoniMitioa  required  in  this  solicitation. 
In  particular,  applicants  should  be 
mind&ii  of  demonstrating  the  financial 
capabilities  of  the  organization. 

(6)  Budgeted  costs  are  reasonable, 
aHowrable,  and  cost-effective  for  the 
activities  proposed  to  be  undertaken.  (10 
points) 

The  proposed  costs  must  be  complete, 
appropriate,  and  reasonable  to  the 
activities  of  the  project.  All  costs  should 
be  fully  justified  in  a  budget  narrative  or 
with  oiher  supporting  documentation. 

Award  Period 

A  cooperative  agreement  will  be 
awarded  to  the  successful  applicant. 
The  award  period  is  18  months.  The 
project  period  is  18  months. 

Award  Amount 

The  0))DP  has  aHoeated  up  to 
$200,000  for  this  cooperative  agreement. 
This  announcement  falls  under  number 
16.543  of  the  Catalog  of  Federal 
Domestic  Assistance.  "Missing 
Children's  Assistance."  (This  number 
and  title  are  provided  for  completing 
Block  10  of  the  SF  424  Application  for 
Federal  Assistance.) 

Due  Date 

Applicants  must  submit  the  original, 
signed  application  (Standard  Form  424) 
and  two  unbound  copies  to  Of  JDP. 
Application  forms  and  supplementary 
information  will  be  provided  upon 
request  for  the  Application  Kit.  Potential 
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applicants  should  review  the  OJJDP  Peer 
Review  Guideline  and  the  OJJDP 
Competition  and  Peer  Review 
Procedures  These  documents  will  be 
provided  in  the  Application  Kit. 

Applications  must  be  received  by  mail 
or  delivered  to  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  by  5 
p.m.  E.D.T.,  60  days  from  the  date  of  the 
appearance  of  this  solicitation  in  the 
Federal  Register.  Those  applications 
sent  by  mail  should  be  addressed  to  Joe 
Moone,  Research  and  Program 
Development  Division,  room  782.  633 
Indiana  Avenue,  NW.,  Washington,  DC. 
20531.  Delivered  applications  must  be 
taken  to  the  address  listed  above 
between  the  hours  of  8  a.m.  and  5  p.m.. 
except  Saturdays.  Sundays,  or  Federal 
holidays. 

General  Application  and  Administrative 
Requirements 

Eligible  Applicants 

Applications  are  invited  from  eligible 
agencies,  institutions  or  individuals, 
public  or  private.  Private-for-profil 
organizations  are  not  eligible  for  special 
emphasis  grants  but  may  be  for  other 
grants  upon  a  waiver  of  their  fee. 

Applicants  must  also  demonstrate 
that  they  have  the  management  and 
financial  capability  to  implement 
effectively  a  project  of  this  size  and 
scope.  Applicants  must  demonstrate 
that  they  have  management  capability 
in  order  to  be  eligible  for  funding 
consideration. 

Application  Requirements 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424), 
including  a  program  narrative,  a 
detailed  budget  and  budget  narrative. 
All  applications  must  include  the 
information  required  by  the  specific 
solicitation  as  well  as  the  Standard 
Form  424. 

Applications  that  include  proposed 
non-competitive  contracts  for  the 
provision  of  specific  goods  and  services 
must  include  a  sole  source  justification 
for  any  procurement  in  excess  of 
S25.000. 

Private,  nonprofit  applicants  who 
have  not  previously  received  Federal 
funds  are  required  to  submit  a  copy  of 
the  Office  of  Justice  Programs, 
Accounting  System  Financial  Capability 
Questionnaire  (OJP  Form  7120/1)  before 
a  final  award  can  be  made. 

Applicants  who  are  receiving  other 
funds  in  support  of  any  of  the  proposed 
activities  should  list  the  names  of  the 
other  organizations  that  are  providing  or 
will  provide  financial  assistance  to  the 
program  and  indicate  the  amount  of 


funds  to  be  contributed  during  the 
program  period.  The  applicant  must 
provide  the  title  of  the  project,  the  name 
of  the  public  or  private  grantor,  the 
amount  to  be  contributed  during  this 
program  period,  and  a  brief  description 
of  the  program. 

OJJDP  will  notify  applicants  in  writing 
of  the  receipt  of  their  application. 
Subsequently,  applicants  will  be  notified 
by  letter  as  to  the  decision  made 
regarding  whether  or  not  their 
submission  will  be  recommended  for 
funding. 

To  comply  with  Executive  Order 
12373,  applicants  from  State  and  local 
units  of  government  or  other 
organizations  providing  services  within 
a  State  must  submit  a  copy  of  their 
application  to  the  State  Single  Point  of 
Contact,  if  one  exists,  and  if  the  program 
has  been  selected  for  review  by  the 
State. 

Application  Review  Process 

Applications  will  be  initially  screened 
to  determine  if  the  basic  eligibility 
requirements  have  been  met  (i.e.,  an 
application  must  include  a  completed 
and  signed  Form  424,  including  a  budget 
with  narrative). 

Applications  will  be  reviewed  by  a 
panel  of  experts  who  will  make 
recommendations  to  the  Administrator. 
The  panel  will  assign  numerical  values 
in  rating  competing  applications  based 
on  the  point  distribution  in  the  Selection 
Criteria  for  each  specific  program.  Peer 
reviewers'  recommendations  are 
advisory  only  and  the  final  award 
decision  will  be  made  by  the 
Administrator.  Those  applications 
receiving  a  score  of  55  or  higher  will  be 
eligible  for  funding  consideration, 
provided  that  necessary  programmatic 
and  budgetary  revisions  are  successfully 
negotiated. 

Evaluation 

OJJDP  requires  that  funded  programs 
contain  plans  for  continuous  self- 
assessment  to  keep  program 
management  informed  of  progress  and 
results.  Many  funded  projects  will  be 
considered  for  participation  in 
independent  evaluations  initiated  by 
OJJDP.  Project  management  will  be 
expected  to  cooperate  fully  with 
designated  evaluators. 

Financial  Requirements 

Discretionary  grants  are  governed  by 
the  provisions  of  the  Office  of 
Management  and  Budget  (OMB) 
Circulars  applicable  to  financial 
assistance.  The  circulars,  along  with 
additional  information  and  guidance, 
are  contained  in  the  "Financial  and 
Administrative  Guide  for  Grants." 


Office  of  Justice  Programs,  Guideline 
Manual,  M7100.  available  from  the 
Office  of  Justice  Programs.  This 
guideline  manual  includes  information 
on  allowable  costs,  methods  of  payment, 
audit  requirements,  accounting  systems 
and  financial  records. 

Civil  Rights  Requirements 

Section  809(c)(1)  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act 
(OCCSSA)  of  1968,  as  amended, 
applicable  to  OJJDP  funded  programs 
and  projects  under  section  292(b)  of  the 
JJDP  Act,  provides  that  no  person  in  any 
State  shall  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  be  subjected  to 
discrimination  under  or  denied 
employment  in  connection  with  any 
program  or  activity  funded  in  whole  or 
in  part  with  funds  made  available  under 
this  title.  Recipients  of  funds  under  the 
Act  are  also  subject  to  the  provisions  of 
title  VI  of  the  Civil  Rights  Act  of  1964; 
section  504  of  the  Rehabilitation  Act  of 
W74,  as  amended;  Title  IX  of  the 
Education  Amendments  of  1972;  the  Age 
Discrimination  Act  of  1974;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  28  CFR  part 
42,  subparts  C,  D.  E  and  G.  Upon 
request,  applicants  shall  maintain  such 
records  and  submit  to  OJJDP  or  OJP 
timely,  complete  and  accurate 
information  regarding  their  compliance 
with  the  foregoing  statutory  and 
regulatory  requirements. 

In  the  event  a  Federal  or  State  court 
or  a  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  (OCR)  of  the 
Office  of  Justice  Programs. 

Drug-Free  Workplace 

Title  V,  section  5153  of  the  Anti-Drug 
Abuse  Act  of  1988  provides  that  all 
grantees  of  Federal  funds,  other  than  an 
individual,  shall  certify  to  the  granting 
agency  that  it  will  provide  a  drug-free 
workplace  by: 

•  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacturing,  distribution, 
dispensation,  possession  or  use  of  a 
controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against 
employees  for  violations  of  such 
prohibition. 

•  Establishing  a  drug-free  awareness 
program  to  inform  employees  about: 
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— The  danger  of  drug  abuse  in  tiie 

woriiplace: 
— ^The  grantee's  policy  of  maintaining  a 

drug-free  workplace: 
— Any  available  drug  cotinseting. 

rehabilitation  and  employee 

assistance  programs:  and, 
— The  penalties  that  may  be  imposed 

upon  employees  for  drug  abuse 

violations. 

•  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  such  grant  be  given  a 
copy  of  the  statement  of  notification 
prohibiting  controlled  substances  in  the 
workplace. 

•  Notifying  the  employee  that  as  a 
condition  of  employment  in  such  grant, 
the  employee  will: 

— Abide  by  the  terms  of  the  statement; 
and, 

— Notify  the  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace  no  later 
than  five  days  after  such  conviction. 

•  Notifying  the  granting  agency 
within  10  days  after  receiving  notice  of  a 
conviction  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction. 

•  Imposing  a  sanction  on  or  requiring 
the  satisfactory  participation  in  a  drug 
abuse  assistance  or  rehabilitation 
program  by  any  employee  who  is  so 
convicted. 

•  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace. 

The  U.S.  Office  of  Management  and 
Budget,  in  collaboration  with  other 
Federal  executive  agencies,  including 
the  Department  of  Justice,  has 
developed  regulations  to  implement  the 
Drug-Free  Workplace  Act  of  1988.  28 
CFR  part  67,  subpart  F. 

Audit  Requirement 

In  October  1984,  Congress  passed  the 
Single  Audit  Act  of  1984.  On  April  12. 
1985,  the  Office  of  Management  and 
Budget  issued  Circular  A-128,  "Audits  of 
State  and  Local  Governments."  which 
establishes  regulations  to  implement  the 
Act.  0MB  Circular  A-128,  "Audits  of 
State  and  Local  Governments."  outlines 
the  requirements  for  organizational 
audits  which  apply  to  OJJDP  grantees. 

Institutions  of  higher  education, 
hospitals  and  other  nonprofit 
organizations  have  the  responsibility  to 
provide  for  an  audit  of  their  activities 
not  less  than  every  two  years.  The 
required  audits  are  to  be  on  an 
organization-wide  basis  rather  than  on  a 
grant-bygrant  basis. 


Govemmeatwide  Debarment  and 

Suspension  (Nonprocurement) 

This  subpart  of  28  CFR  part  87. 
provides  that  executive  departments 
and  agencies  shall  participate  in  a 
system  for  debarment  and  suspension 
from  programs  and  activities  involving 
Federal  financial  and  non-financial 
assistance  and  benefits.  Debarment  or 
suspeosion  of  a  participant  in  a  program 
by  one  Agency  has  govemmentwide 
effect.  It  is  the  policy  of  the  Federal 
Government  to  conduct  business  only 
with  responsible  persons,  and  these 
guidelines  will  assist  agencies  in 
carrying  out  this  policy. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction  (OJP  Form  4061/1).  All 
direct  recipient  grantees  must  complete 
an  OJP  Form  4061/1  prior  to  entering 
into  a  financial  agreement  with 
subrecipients.  This  requirement  includes 
persons,  corporations,  etc.  who  have 
critical  influence  on  or  substantive 
control  over  the  award.  The  direct 
recipient  will  be  responsible  for 
monitoring  the  submission  and 
maintaining  the  official  subrecipient 
certifications. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Other 
Responsibility  Matters — Primary 
Covered  Transactions  (OJP  Form  4061/ 
2).  Certifications  must  be  completed  and 
submitted  by  grantees  of  categorical 
awards  to  grantor  agency  program 
o^icer  during  the  application  stage. 

Disclosure  of  Lobbying  Activities 

Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan. 
Section  319  also  requires  each  person 
who  requests  or  receives  a  Federal 
contract,  grant,  cooperative  agreement, 
loan  or  a  Federal  commitment  to  insure 
or  guarantee  a  loan,  to  disclose 
lobbying.  The  term  "recipient,"  as  used 
in  this  context,  does  not  apply  to  any 
Indian  tribe  or  to  tribal  or  Indian 
organization. 

A  person  who  requests  a  Federal 
grant,  cooperative  agreement  or  contract 
exceeding  $100,000  is  required  to  file  a 
written  declaration  with  OJP.  The 
declaration  shall  contain: 

•  A  certification  that  addresses 
payment  made  or  to  be  made  with  both 
Federal  or  non-Federal  funds  for 
influencing  or  attempting  to  influence 
persons  in  the  making  of  Federal 
awards. 


•  "Disclosure  of  Lobbying  Activities- 
must  be  submitted  if  payments  were 
made  with  non-Federal  funds  and  must 
contain  the  following  information  with 
respect  to  each  payment  and  each 
agreement: 

—Name  and  address  of  each  person 
paid,  to  be  paid  or  reasonably 
expected  to  be  paid: 

— Name  and  address  of  each  individual 
performing  the  services  for  which 
payment  is  made,  to  be  made  or 
reasonably  expected  to  be  made:  and 

— ^The  amount  paid,  how  the  person  was 
paid  and  the  activity  for  which  the 
person  was  paid,  is  to  be  paid  or  is 
reasonably  expected  to  be  paid. 

•  Copies  of  certification  and 
disclosure  of  lobbying  activities,  as 
outlined  above,  received  from 
subgrantees  contractors  or 
subcontractors  under  a  grant, 
cooperative  agreement  or  contract  for 
Federal  subgrants  exceeding  $100,000. 

A  subgrantee,  contractor  or 
subcontractor  under  a  grant,  cooperative 
agreement  or  contract  who  requests  or 
receives  Federal  funds  exceeding 
$100,000  is  required  to  file  a  written 
declaration,  as  described  above,  with 
the  person  making  the  award. 

A  declaration  must  be  filed  at  the  end 
of  each  calendar  quarter  in  which  there 
occurs  any  event  which  materially 
affects  ($25,000  or  more)  the  accuracy  of 
the  information  contained  in  any 
declaration  previously  filed  for  a  grant, 
cooperative  agreement,  contract, 
subgrant  or  subcontract.  These 
declarations  shall  be  filed  as  follows: 

•  Grant,  cooperative  agreement  and 
contract  recipients  shall  send  their 
amended  declarations  and  copies  of 
amended  declarations  for  Federal 
subgrants  to  the  Office  of  the 
Comptroller  not  later  than  30  days  after 
the  end  of  each  calendar  quarter. 

•  Subgrantees,  contractors  or 
subcontractors  under  a  grant, 
cooperative  agreement  or  contract  shall 
send  their  amended  declarations  each 
quarter  to  the  person  who  made  their 
subgrant. 

Declarations  are  also  required  for 
extensions,  continuations,  renewals, 
amendments  and  modifications 
exceeding  $100,000  or  resulting  in  the 
award  exceeding  $100,000. 

Disclosure  of  Federal  Participation 

Section  8136  of  the  Department  of 
Defense  Appropriations  Act  (Stevens 
Amendment),  enacted  in  October  1988, 
requires  that,  "when  issuing  statements, 
press  releases  for  proposals,  bid 
sohcitations,  and  other  documents 
describing  projects  or  programs  funded 
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in  wholt?  or  in  part  with  Federal  money, 
all  grantees  receiving  Federal  funds, 
including  but  not  limited  to  State  and 
local  governments,  shall  clearly  state  (1) 
the  percentage  of  the  total  cost  of  the 
program  or  project  which  will  be 
financed  with  Federal  money,  and  (2) 
the  dollar  amount  of  Federal  funds  for 
the  project  or  program." 


Suspension  or  Termination  of  Funding 

OJJDP  may  suspend,  in  whole  or  in 
part,  or  terminate  funding  for  a  grantee 
for  failure  to  conform  to  the 
requirements  or  statutory  objectives  of 
the  Act.  Prior  to  suspension  of  a  grant. 
OJJDP  will  provide  reasonable  notice  to 
the  grantee  of  its  intent  to  suspend  the 
grant  and  will  attempt  informally  to 
resolve  the  problem  resulting  in  the 


intended  suspension.  Hearing  and 
appeal  procedures  for  termination 
actions  are  set  forth  in  the  Department 
of  Justice  regulation  at  28  CFR  part  18. 
Robert  W.  Sweet,  Jr.. 

Administrator.  Office  of  Juvenile  fustico  and 

Delinquency  Prevention. 

|FR  Doc.  91-23350  Filed  9-26-91;  8:45  ami 
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DEPARTMENT  OF  THE  HfTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

RIN  t01«-AA24  ' 


UMI 


lAlgratory  Bird  Hunting;  Liite  Seasons, 
and  Bag  and  Possession  Limits  for 
Certain  IMigratory  Game  Birds  in  ttie 
United  States 

aOEMCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  This  rule  prescribes  the  late 
open  seasons,  hanting  hours,  hunting 
areas,  and  daily  hag  and  possession 
limits  for  general  waterfowl  seasons  and 
those  eariy-seasons  for  which  States 
previously  deferred  selection.  Taking  of 
migratory  birds  is'prohibited  unless 
speciftcally  provided.  These  rules  will 
permit  taking  of  the  designated  species 
during  the  1991-92  season. 
EFFEcnvK  date:  September  27. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Dwyer,  Chief.  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  room  634-Arlington  Square, 
Washington,  DC  20240,  (703)  358-1714. 
SUPPt.EMENTARY  INFORMATION: 

Regulations  Schedule  for  1991 

On  March  6, 1991.  the  Service 
published  Cor  public  comment  in  the 
Federal  Register  (56  FR  9462]  a  proposal 
to  amend  50  CFR  part  20,  with  comment 
periods  ending  July  25, 1991.  for  early- 
season  proposals,  and  September  6, 
1991,  for  late-season  proposals.  A 
supplement  proposed  rulemaking  for 
both  early  and  late  himting  season 
frameworks  appeared  in  the  Federal 
Register  dated  May  31, 1991  (56  FR 
24984).  On  June  20, 1991,  a  public 
hearing  was  held  in  Washington,  DC,  as 
announced  in  the  Federal  Register  of 
March  6  (56  FR  9462)  and  May  31  (56  FR 
24984).  1991,  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
Proposed  hunting  regulations  were 
discussed  for  these  species  and  for  other 
early  seasons.  On  July  15, 1991,  the 
Service  published  in  the  Federal 
Regbter  (56  FR  32264)  a  third  document 
in  the  series  of  proposed,  supplemental, 
and  Final  rulemaking  documents  which 
dealt  speciHcally  with  proposed  eariy- 
season  frameworks  for  the  1991-92 
season.  On  August  2, 1991,  a  public 
hearing  was  held  in  Washington,  DC  as 
announced  in  the  Federal  Register  of 
March  6  (56  FR  9462),  May  31  (56  FR 
24984).  and  July  15  (56  FR  32275).  1991.  to 
review  the  status  of  waterfowl. 
Proposed  hunting  regulations  were 


discussed  for  these  late  seasons.  On 
August  21, 1991,  the  Service  published  a 
fourth  document  (56  FR  41608) 
containing  final  framewoi^cs  for  early 
migratory  bird  bunting  seasons  from 
which  wildlife  conservation  agency 
officials  from  the  States,  Puerto  Rico, 
and  the  Virgin  Islands  selected  early 
season  hunting  dates,  hours,  areas,  and 
limits  for  1991-92.  The  Tifth  document  in 
the  series,  published  August  2A.  1991,  in 
the  Federal  Register  (56  FR  42198),  dealt 
specifically  with  proposed  frameworks 
for  the  1991-92  late-season  migratory 
bird  hunting  regulations.  On  August  29. 
1991,  the  Service  published  in  the 
Federal  Register  (56  FR  42806)  a  sixth 
document  consisting  of  a  final  rule 
amending  subpart  K  of  title  50  CFR  part 
20  to  set  hunting  seasons,  hours,  areas, 
and  limits  for  early  seasons.  On 
September  26, 1991,  the  Service 
published  in  the  Federal  Register  a 
seventh  dociunent  consisting  of  a  final 
rulemaking  for  the  late-season 
frameworks  for  migratory  game  bird 
hunting  regulations  from  which  State 
wildlife  conservation  agency  officials 
selected  late-season  hunting  dates, 
hours,  areas,  and  limits  for  1991-92, 

The  final  rule  described  here  is  the 
eighth  in  a  series  of  proposed, 
supplemental,  and  final  rulemaking 
documents  for  migratory  game  bird 
hunting  regulations  and  deals 
specifically  with  amending  subpart  K  of 
50  CFR  part  20  to  set  hunting  seasons, 
hours,  areas,  and  limits  for  species 
subject  to  late  hunting  regulations. 

Nontoxic  Shot  Regulations 

In  the  May  13. 1991,  Federal  Register 
(56  FR  221W),  the  Service  published  a 
final  rule  prohibiting  the  use  and/or 
possession  of  lead  shot  while  hunting 
waterfowl,  coots,  and  certain  other 
species  throughout  the  United  States. 
Migratory  bird  hunters  are  advised  to 
become  familiar  with  additional  state 
and  local  regulations  regarding  the  use 
of  nontoxic  shot  for  migratory  bird 
hunting. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)".  filed  with  EPA  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  18. 1988  (S3 
FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  31341).  However,  this 
programmatic  document  does  not 
prescribe  year-specific  regulations; 
those  are  developed  annually.  The 


annual  regulations  and  options  were 
considered  in  the  Environmental 
Assessment,  Waterfowl  Hunting 
Regulations  for  1991.  Copies  of  these 
documents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES, 

Endangered  Species  Act  Consideration 

On  July  31, 1991,  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
Jeopardize  the  continued  existence  of 
listed  species  or  result  in  the  destruction 
or  adverse  modification  of  their  critical 
habitats.  Hunting  regulations  are 
designed,  among  other  things,  to  remove 
or  alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats.  The  Service's  biological 
opinions  resulting  from  its  consultation 
under  section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of  Endangered 
Species  and  the  Office  of  Migratory  Bird 
Management. 

Regulatory  Flexibility  Act;  Executive 
Orders  12291, 12612,  and  12630;  and  the 
Paperwork  Reduction  Act 

In  the  Federal  Register  dated  March  8, 
1991  (58  FR  9462),  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  Executive  Orders. 
These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publishing  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  under  Executive  Order  12291 
and  they  have  a  significant  economic 
impact  on  substantial  numbers  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  It  has  been  determined  that  these 
rules  will  not  involve  the  taking  of  any 
constitutionally  protected  property 
rights,  under  Executive  Order  12630,  and 
will  not  have  any  significant  federalism 
effects,  under  Executive  Order  12612. 
This  determination  is  detailed  in  the 
aforementioned  documents,  which  are 
available  upon  request  from  the  O^ice 
of  Migratory  Bird  Management.  These 
regulations  contain  no  information 
collections  subject  to  Office  of 
Management  and  Budget  review  under 
the  Paperwork  Reduction  Act  of  1980. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
Section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  August  21, 
1901  (56  FR  41608). 
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Authorship 

The  primary  authors  of  this  proposed 
rule  are  Robert }.  Blohm  and  William  O. 
Vogel,  Office  of  Migratory  Bird 
Management,  worlcing  under  the 
direction  of  Thomas  J.  Dwyer,  Chief. 

Regulations  Promulgation 

After  analysis  of  the  migratory  game 
bird  survey  data  obtained  through 
investigations  conducted  by  the  Service. 
State  conservation  agencies,  and  other 
sources,  and  consideration  of  all 
comments  received  on  the  late-season 
proposals,  the  Service  published  fmal 
late-season  frameworks  in  the  Federal 
Register  on  September  28, 1991.  Copies 
of  the  proposed  and  fmal  frameworks 
were  sent  to  the  officials  of  the  State 
conservation  agencies  who  were  invited 
to  submit  recommendations  for  hunting 
seasons  which  complied  with  the  season 
times  and  lengths,  hours,  areas,  and 
limits  specified  in  the  fmal  frameworks. 
The  Service  has  long  recognized, 
consistent  with  16  U.S.C.  708.  that  States 
need  not  select  maximum  bag  limits  and 
season  length  delineated  in  annual 
Federal  frameworks.  Local  resource 
needs  and  the  health  of  portions  of  a 
population  using  a  particular  area  may 
require  stricter  local  controls  than 
prevail  elsewhere  in  a  flyway. 

The  taking  of  migratory  birds  is 
prohibited  unless  specifically  provided. 
The  following  amendments  will  permit 


taking  of  the  designated  species  within 
specified  time  periods  and  will  benefit 
the  public  by  relieving  existing 
restrictions. 

The  rulemaking  process  for  migratory 
game  bird  hunting,  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  proposed 
rulemakings  were  published  on  March  6, 
May  31,  and  August  26, 1991,  the  Service 
established  what  it  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  the  Service 
recognized  that  when  the  comment 
period  closed  time  would  be  of  the 
essence.  That  is.  if  there  were  a  delay  in 
the  effective  date  of  these  regulations 
after  this  fmal  rulemaking,  the  States 
would  have  insufficient  time  to  establish 
and  publicize  the  necessary  regulations 
and  procedures  to  implement  their  time 
would  be  of  the  essence.  That  is,  if  there 
were  a  delay  in  the  effective  date  of 
these  regulations  after  this  fmal 
rulemaking,  the  States  would  have 
insufficient  time  to  establish  and 
publicize  the  necessary  regulations  and 
procedures  to  implement  their  decisions. 
The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act.  and  these  regulations 
will,  therefore,  take  effect  immediately 
upon  publication. 


Accordingly,  with  each  stale 
conservation  agency  having  had  an 
opportunity  to  participate  in  selecting 
the  hunting  seasons  desired  for  its  state 
on  those  species  of  migratory  birds  for 
which  open  seasons  are  now  to  be 
prescribed,  and  consideration  having 
been  given  to  all  other  relevant  matters 
presented,  certain  sections  of  title  50, 
chapter  I,  subchapter  B,  part  20,  subpart 
K,  are  hereby  corrected  and  amended  as 
set  forth  below. 

List  of  Subjects  ui  50  CFR  Part  20 

Exports.  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Dated:  September  24, 1991. 

Mike  Hayden. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

PART  20— (AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  title  50.  chapter  I,  subchapter 
B,  part  20,  subpart  K  is  amended  as 
follows: 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act  of 
July  3, 1918,  as  amended,  (16  U.S.C.  701-711), 
and  the  Fish  and  Wildlife  Improvement  Act 
of  November  8, 1978,  as  amended,  (16  U.S.C. 
712). 
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t.««on«  in  th«  y»«lfi<:  Flvwav! 

A(IMn«(13)  I 

hofthZan*  Oeaad 

South  Zona  Claaad 

Calitorrtia 


Novada: 

ClartlCauntv 

Ramaindof  of 
Stata 

Na«Manco(6)(11) 


liaosad 


Rada 
(aappac  ft  King) 


Waadcock 


Common  Snipa 


18(21 
30(2) 


•  Ol 
10 IM 


ClaaM 


Sapt  14-No*.  It 
8ap<.  14440*.  17 


Ooaad 


Sapt.  1-N«v.  • 


etaaad 


Nav.  28Jan.  81 


Oct.  8-Oel.  20  ft 
Nov.  23-Jan.  4 

Ooaad 


Clotad 
Claaad 

Cioaad 


Claaad 


Ooaad 


Claaad 

Ooaad 
Ooaad 

Ooaad 


8 
18 


e««.  8-Oot.13ft 
Dot.  1»-Nav.  8 

Oct.  5-Odi.  8  ft 
Oct.  18-Nav.  10 


Oct.  18-N«v.  sl 
Dae.  7-Jan. 5 

Nov.  18-Jan.  8 


Gel.  28-Fab.  8 


Oct.  nOae.  8 

Oct.  llOot.  20  ft 
Nov.  18-Jan.  8 

Oet.  8- Jan.  18 


Nov.  8-Jan.  8 


Oct.  18  Oac.  18 


Oct.  5-Oat.  20  ft 
Nov.  23-J«n.  4 


Oat.  1 2-Jan  4 


z 

o 

i-» 

S 


1 


I 

I. 


73 

E- 
n 

CD 

B) 
g. 


i 


Rail! 
(Sort  &  Virginia} 


RaiJ* 
ICtappo  li  King) 


Wa<xl«ook 


Coovnon  Snipe 


OatybaglMt 


MO) 

2sn) 


IB  (2) 
30(2) 


10  m 


Utah: 
toMi 

ZoMt 

WaaMngton: 

Eaatam  Waahing- 
ton 

Waahjngton  (com.): 

Waatam  Waahing- 
ton 


Ooaad 


Cloaad 


Ck>a«) 


Cloaad 
Cloaad 


Cloaad 


CiMad 


Cloaad 
Ooaad 


Cloaad 


1« 


Oct.  S-Dao.  t 
Nov.  t-Jan.  ( 


Oct.  120et.  20t 
Nov.  10- Jan.  S 


Cot.  12-Oot.  20  4 

Nov.  17-Jan.  S 


(1 )  Tha  bag  and  poaaaaaion  limita  lor  aora  and  Virginia  raila  apply  aingly  o>  in  ttta  aggragata  ol  thaaa  two  apaciaa. 

(2)  AH  bag  a>4  poaaaaaion  linaia  fof  olim>af  and  king  raila  apply  aingly  o<  in  tha  agoragata  of  tha  two  apaciaa  and.  unlaat 
acharwia*  apaeifiad.  tha  limita  ara  in  addition  to  tha  liniita  an  awa  and  Virginia  raila  in  all  atataa.  In  Connacticut.  Dalawara. 
Maryland.  Now  Jaraav.  and  Rhoda  Island,  tha  limita  »o»  alappar  and  king  raila  aca  10  daily  and  20  In  paaaaaawn. 

(1)  In  Staiaa  of  tha  Atlantie  Ryway.  tha  woodcock  bag  IknM  la  3  daily  and  6  in  poaaaaaion. 


3.  Saction  20.108  ia  ravlaad  to  raad  aa  foUowa: 

120.106  S—aona.  hnita.  and  ahootinQ  howa  lot  watartowl.  oooti.  and 

Subtact  to  tha  applicabia  pfoviaiena  of  tha  pracading  aactiona  of  thia  part,  araaa  opan  to  huntirtg.  raapactiva  opan  aaaaona  (dataa 
incKiaiva),  altooting  and  hawluag  houra,  and  daily  bag  and  poaaaaaion  kmrta  fof  tha  apaciaa  daaignntad  In  thia  aaction  ara 
praacfibad  aa  toUowa: 

ATLANTIC  FLYWAY 

Tha  Atlantic  Hyway  indudaa  Connacticut  Dalawara,  Florida,  Gaergia,  Maina,  Maryland,  Maaaaohuaatta.  Naw  Hampahira,  Naw 
Jaraay,  Naw  Yoit.  North  Carolina.  Faiwiaylvania.  Rhoda  Wand,  South  Carolina.  Varmortt.  Virginia  and  Waat  Virgina. 

Whita  gaaaa  inokida  laaaar  snow  (including  t>lua)  gaaaa.  graataf  arww  gaaaa.  and  Roaa'  goo**. 

Dark  gaaaa  induda  CarMda  gaaaa,  wNta-freniad  gaaaa.  and  btant. 

Bvwavwkta  Raatrietlona  I  ;  . 

Shooting  Onotudkig  hawking)  haaiB:  Ona-haM  hour  bafora  aunriaa  to  aunaat  daily  aiicapt  aa  otharwiaa  raatrictad-Chaok  Stata 
ragulaiiana.  tiataa  that  lurthar  raatnct  ahooting  hpun  tin  apaciliad  aaaaona.  dataa,  or  locational  induda,  but  aia  net  limitad  to: 
ConrMabout,  Sauth  Carolina,  Varmom.  and  Waal  Virginia. 


Tha  daHy  bag  kmti  may  inckida  no  mo<a  than  1  famala  mallard.  1  pintail,  1  black  duck,  1  motUad  duck.  2  wood 
ducka,  I  ladhanda,  and  1  tulvoua  traa  duck.  Tha  paaaaaaian  kmit  ■•  twica  tha  daily  bag  limit. 

II  araaa  of  tha  Flyway  ara  cloaad  la  canvaatact  hunting. 

fHialii"   AH  araaa  of  tfia  Flyway  ara  cloaad  to  harla^n  duck  hunting. 

Unrita:  Tha  marganaar  limita  induda  no  mot*  than  1  hoadad  nMrgartaar  daily  and  2  in  poaaaaaion. 


I  LMm  Tha  daily  bag  and  poaaaaaion  kmit  for  purpla  gaHinulaa  and  common  moerhana  ia  aingly  or  In  tha  aggragata  of 
tha  two  apaciaa. 

anaa;  Bowndariaa  ara  daacribad  In  tha  Saptambar  2«,  1M1,  fstfuM  BtflilUK  and  in  tha  appropriata  Stata  ragulabona. 

CHCCK  STATE  REGULATIONS  HM  AOOmONAL  RESTRICTIONS  AND  DELINEATIONS  OF  GEOGRAPHICAL  AREAS.  SPEOAL 
RESTRICTIONS  MAY  APfLY  OM  FEDERAL  AND  STATE  MiSUC  HUNTING  AREAS  AND  FEDERAL  INDIAN  RESERVATIONS. 


(SI  Tha  Cantrd  Flyway  portion  cofwiata  of:  Colorado  and  Wyoming  -  tha  araa  lying  aaat  of  tha  Continantal  Divida:  Montana  - 
tha  araa  lying  aaat  of  HiH,  Choutaau,  Caaada.  Maaghat,  and  Park  Countiaa:  Utw  Maoco  -  tha  araa  lying  aaat  of  tha  Continantal 
Divida  but  outaida  tha  Jicarilla  Apacha  Indian  Raaarvalion.  Tha  ramaining  portiona  of  Ihaaa  Stataa  ara  in  tha  Pacific  Flyway. 


(1 1)  In  Naw  Manco,  tha  rail  lipiita  ara  10  daily  and  10  In  poaaaaaion. 


<t3)  In  Ariiona.  Aahurat  Laka  in  Unit  58  ia  dosad  to  common  anipa  hunting. 


ConnaaHaut 

Oucka: 

NwthZan* 

0ai.1S-0ai.2S*                                           1 

• 

Nov.  27-000.  IS                                                1 

• 

South  lena 

Oai.  ISeatyA                                                   1 

• 

Oaa.  7-Jan.  4                                                     1 

• 

Dot.  1-Jan.  IS   ,                                                1 

14 

Sama  aa  lo<  ducka                                             1 

1                           10 

Coota 

Sama  aa  for  duaka                                            11 

1                         M 

Canada  Oaaaa: 

North  Zona 

Oat.  IS^M.  1*                                             ■    i 

4 

South  Zona 

Oat.  ISOal.  2*4                                              1 

1                           4 

Nov.  le-Jan.  14                                                    1 

4 

(apadd  aaaacnl 

Jan.  IS-Fab.  S                                                   1 

)                          14 

WhMa  Oaaaa: 

NanhZana 

Oat.  1»-Fa6. 1                                                    1 

I                          10 

South  Zona 

Oat.  IS-Fab.  1                                                    1 

1                          10 

Unvta 

Saaaon  Datat 

Bag 

Possession 

Conrwcticut  (COM.) 

Brtnl: 

■;   ■  « 

North  Zona 

Oct.  1»-0ci.  28<i 

Nov.  27-Jan.  7 

South  Zoiw 

Oct.  1»-0ct.  28  t 

4' 
4 

Oac.  7-Jan.  17 

Ess!?"*'* 

C 
8 

Duckt 

Nov.  4-Nov.  9  t 
Nov.  25-Nov.  30  4 

Dae.  1«-Jan.  4 

8 

MccgwiMn 

Sama  aa  lor  ducka 

10 

30 

2 

2 

Coots 

Sama  aa  tor  ducka 

ConadoGMM 

Nov.  25-Nov.  30  A 

Oae.  14-Jan.  16 

WNt<  Gmm: 

10 
10 
10 

Bonitav  Hook  NWR  Only 

Nov.  10-Nov.  24 

Sftvio^ 

Oct.  16-Nov.««i 

Nov.  25-Nov.  30  k 

Dae.  10-Fab.  • 

10 

Brant 

Nov.  2S-NOV.  30  li 

4 

Dae.  e-Jan.  18 

4 

ftori(J, 

4 

8 

OuGkl 

Nov.  27-Dac.  1  k 

Oac.  12-Jan.  5 

MorgonMfs 
Coota 

Sama  aa  for  ducks 
Sama  aa  tor  ducks 

10 
30 

Gaaao 

Closad 

Gssiaii 

Oucka 

Nov.  28-Dac.  1  4 

3 

8 
6 

Oac.  11 -Jan.  5 

3 

Marganaara 

Coota 

Canwta  Gaaaa  (Spacial  Araa) 

Sama  aa  tor  ducka 
Sama  aa  for  ducka 

S 

15 

10 
30 

Jan.  »-Jan.  12  4 
Jan.  IS- Jan.  19 

State  Parmil  Only 
State  Pamvt  Only 

Brant 

Cloaad 

M«nf. 

Oucka: 

North  Zona 

Oct.  7-Oct.  2«  4 

Nov.  7-Nov.  ie 

South  Zona 

0ct.7-0et.  19  4 

Nov.  28-Dac.  14 

SaaduckadHZ) 

Oct.  7-Jan.  20 

14 
10 
30 

1Q 

Marganaara 
Coota 

Sama  aa  tor  ducks 
SsRM  aa  lor  ducks 

IS 

Carwda  Gaaaa 

Oct.  1-Dac.  9 

Whita  Gaaaa 

Oct.  t-Jan.  IS 

Brant 

Oct.  1-Nov.  19 

Marvlond 
Oucka  (3) 

Oct.  18-Oct.  19  4 

a 

e 

Nov.  28-Nov.  29  4 

Oac.  lOOan.  4 

Saa  Oucka  (1H2) 

Oct.  11 -Jan.  20 

Coou 

Canada  Gaaaa 

Sama  aa  lor  ducki 
Sama  aa  toi  ducks 
Nov.  12-Nov.  29  4 

Oae.  f-Jan.  18 

Whita  Gaaaa 

Oct.  25-Nov.  29  4 

Dae.  2-Fa*>.  10 

Umu 


Saaaon  Datea 


Maryland  (eont.) 
Brant 


Masiachusatta 
Oucka: 

Waatam  Zona 

Central  Zona 

Coastal  Zona 

Saa  ducka  (1)(2I 
Margarwars 
Coota 

Canada  Gaaaa: 
Western  Zone 

Central  Zone 

(spaoel  eeeeoni 
Coastal  Zona 

(•pactel  seeeon) 
White  Geeee: 
Westsm  Zona 

Cantrel  Zone 

Coastal  Zona 

Brant: 

Berkshire  4  Central  Zon^ 
Coaatel  Zona 

New  Hemoshire 
Oucks: 

Inlend  Zone 

Coaatel  Zona 

Merganaera 
Coots 
Canada  Geeee: 

Inlend  Zone 

Coaatel  Zone 
While  Geeee: 

Inlend  Zone 

CoaatalZaM 
Brant: 

Inland  Zona 

Coaetel  Zone 


Nov.  21 -Nov.  29  4 
Dec.  9-Jan.  18 


Oct.  IS-Nov.  13 
Oct.  IB-Oci.  26  4 
Nov.  13-Nov.  30 
Oct.  21 -Oct.  26  4 

Dee.  1 2-Jan.  4 
Oct.  4-Jan.  18 
Same  aa  tor  ducks 
Sama  aa  lor  ducks 

Oct.  IS-Nov.  30  4 
Dec.  1 3-Jen.  4 
Oct.  IS-Oct.  26  4 
Nov.  13-Jen.  9 
Jan.  21 -Feb.  5 
Oct.  21-Nov.  2  4 
Nov.  23-Jen.  18 
Jan.  21 -Feb.  5 

Oct.  IS-Nov.  30  4 
Dec.  13-Jan.  4 
Oct.  15-Ocl.  26  4 
Nov.  13-Jan.  9 
Oct.  21  Nov.  2  4 
Nov.  23-Jan.  18 


Nov.  23-J«i.  11 


Oct.  9-Oct.  27  4 
Nov.  27-Dec.  7 
Oct.  10-Oot.  13  4 
Nov.  27-Oec.  22 
Seme  ee  tor  ducks 
Same  ee  tor  ducks 

Oct.  9-Dec.  17 
Oct.  20-Oeo.  28 

0GI.9-Das.  17 
Oot.  20-Oeo.  28 

Oct.  9-Nov.  27 
Oot.  20-Oee.  8 


a 
a 
a 
a 
a 

7 
t 
IS 

a 
a 
a 
a 
s 
a 
a 
f 

s 
t 
% 

f 

i 


a 
a 
a 
a 
s 

IS 

a 

a 

f 
s 

1 

a 


a 

4 

4 

4 
14 
10 

ao 

4 
4 
4 
4 

10 
4 
4 

10 

10 
10 
10 
10 
10 

to 


6 
4 
4 
4 
10 

ao 

4 
4 

10 
10 

4 
4 


s 
s 


I 

i 


^ 


S«MOn  0«l*« 


B^ 


Po«M«tion 


SMMtl  0«M 


B*g 


Ouekc 

No^^Zan• 

South  Zona 

Coaatal  Zon« 

SMOucktlD 


Cootf 

CanadcGMu: 
North  Zona 

S«uthZon« 

CmvuIZoim 

Whit*  Gmm: 
NsnhZon* 
SauthZoM 

CMM«(ZaM 
B>«k: 

NMUiZon* 

South  Zon* 

CoattalZen* 

NtwY9rts 
OiM*a: 

Laag  lolanri  Zora 

Uk«  ChampWn  Zon* 

NorthoMMrn  Zon* 

SouthoMtam  Zant 

WattamZona 

S*aOuck«|1H2) 

long  Mand  Zona  Only 

Marganoara 

Caaia 

Canada  Oaaaa: 
Lsno  Mand  Zona 
Laka  ChampMn  Zona 
Nanhaaatam  Zona 

Southaaatam  Zona 

Wialam  Zana 


oot.  16-oct.  zat 

Nov.  2}-Oao.  1 1 
Oot.  1»-0ct.  26  A 
Nov.  28-Oac.  19 
Nov.  2-Nov.  » li 
Oac.  14-Jan.  4 
Oct.  1-Jan.  IS 
Sama  aa  fof  ducfct 
Sama  aa  fof  ducka 

Ool.  1*-Nav.  til 
Nov.  23-Jaii.  2S 
Ool.  1»-Nav.  12*1 
Nov.  ]S-Jan.  31 
Oct.  leOa*.  7  k 
Dao.  14-Jan.  IS 

Oct.  It-Jan.  SO 
Oct.  19-Nov.  23  4 
Nov.  28-Fab.  « 
Oct.  It- Jan.  30 

Oct.  IS-Nov.  t  • 
Nov.  J3-t)a«.  17 
Oct.  IS-Nov.  IS  ti 
Nov.  2t-0ac.  19 
Nov.  2-Nov.  29  t 
Oae.  14-Jan.  4 


Nov.  22-Oac.  1  t 
Oao.  17.Ja«i.  S 
Oct.  12  Oct.  27*1 
Nov.  23-Dae.  6 
Oct.  S-Oct.  12  4 
Oat.  2S-N0V.  IS 
Oct.  1 2-Oct.  20  4 
Nov.  21-0*c.  11 
Oct.  IS-Nov.  10  4 
Dae.  26- Jan.  1 

Oct.  t-Jan.  20 
Sama  aa  Iw  ducks 
Sama  aa  lof  ducka 

Nov.  3-Jan.  31 
Oct.  12-Oae.  20 
Oct-t-Oct.  1S4 
Oct.  It-Jan.  2 
Oot.  12-Oct.  IS 4 
Oct.  1^Jan.  9 
Oct.  IS-Jan.  13 


t 
t 
t 
t 
t 
14 
10 
30 

f 
f 

• 
« 

t 

10 
10 
10 
10 

4 
4 
4 
4 
4 
4 


• 

e 

t 
• 
t 
t 
t 
t 
t 
t 

14 
10 
SO 

t 

a 
2 
• 

2 

t 
t 


N«v»  York  (cont.) 

Whiia  a»w. 

Long  Mand  Zona 
Laka  Champlain  Zona 
Northaaatam  Zona 
Southaaatam  Zona 
Waatarn  Zona 

Bfant: 

Lang  Mand  Zona 
Laka  Champtain  Zona 
Nonhaatiam  Zona 
Souihaaatarn  Zona 
Waalarn  Zona 

iifm.Ctf.ili'VI 


NgOtU 
Ow«k* 


Saa  ducka  (11 
Marganaara 

Coon 

Canada  Oaaaa: 
laat  ol  l-9t 

Wast  of  l-tS 
Whita  Oaaaa 
Brant 


Pynnfvtvpnia 
Oucka: 

North  Zona 

South  Zona 

Northwasi  Zona 

Laka  I'ia  Zona 

Marganaara 
Coota 

Canada  Gaaaa: 
North  ZorM 

South  Zona  14) 

Northwast  Zona  (4) 
Laka  tn*  Zona  14) 
Souihaaat  Zona 


Whita  Oaata 
Brant 


Nov.  a-Jat).  11 
Oct.  1 2-Dac.  20 
Oot.  6-Jan.  2 
Oct.  1 2-Jan.  9 
Oct.  16-Jan.  13 

Nov.  22-Jan.  10 
Oct.  1 2-Nov.  to 
Oct.  B-Nov.  23 
Oct.  1 1-Nov.  SO 
Ool.  It-Daa.  4 


Oct.  10- Oct.  12  4 
Nov.  21-Nov.  30  4 
Oac.  12-Jan.  4 
Oct.  1-Jan.  It 
Sama  aa  for  ducks 
Sama  aa  for  ducks 

Jan.  20-Jan.  2S  4 
Jan.  27-Jan.  »1 


Nav.  2-Fab.  10 
Oct.  10-Ost.  12  4 
Nav.  2t-Nov.  30  4 
Oac.  12-Jan.  IS 


Oot.  14-Oct.  26  4 
Nov.  4-Nav.  20 
Oct.  21-001.26  4 
Nov.  2t-0*o.  It 
Oct.  14-Oct.  IS  4 
Nov.  11 -Dae.  4 
Nov.  11 -Nov.  SO  4 
Oaa.  19-Daa.  26 
Sama  aa  for  ducks 
Sama  as  tor  ducka 

Oct.  7-Oct.  26  4 
Nov.  4-Oac.  21 
Oct.  14-Nov.  4  4 
Nov.  2S-Jan.  1 1 
Oct.  7-Dac.  14 
Nov.  S-Oac.  28 
Oct.  14-^t.  IS  4 
Oct.  16-Ocl.  29  4 
Nov.  2S-Jan.  31 
'Oct.  17-Jan.  SI 
Nov.  2S-Jan.  1 1 


10 
10 
10 
10 
10 

4 
4 
4 
4 
4 


t 
t 
t 

14 
10 
10 

8 

a 

10 

4 
4 
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10 

to 


.0 

4 


Z 

p 

8 

23 


5P 

•a 
#^ 
a 

B 
S3 


I 

CB 

0 

0 

a. 

50 
n 

I 


limiu 


Umiu 


SmmaOwm 


B«8 


SM*onD«tM 


Rhode  tsland 
Oucks 


Sm  duck*  (1K2I 

Coou 

C«n«d«C*«M 

WIvM  Omw 


i^oiith  Cjrolinj  15) 
D(ick*<6» 

SMduek*(1) 
M*rg*nMt* 
Caou 

C«Md«  Cmm  (7) 
(•p«oMM«Mn) 

WhiMGMM 


Ouokc. 

L«k«  Clwmptain  Zon* 

Innnor  V«nnont  Zona 

M»rg«ns«rt 

Coou 

C«wd<  Gmm  (81 

Whit*  Cmm 

BranI 

Vifgin*« 
Ouck* 


SMduck>(1ll2) 

Coou 

Gflflinu<*«/Moofh«nt 

Canada  Gmm: 
Back  Bay  Araa 
Ramaindaf  o(  Slaia 


WMaGaaaa 


Oct.  n-Oct.  lat 
Nov.  27-Oao.  1  k 
Om.  14-Jan.4 
Oct.  11-Jan.lS 
Sama  n  ler  duck* 
Sama  a«  (of  duc4k 

oo«.  n-oci.  13* 

Nov.  •>lan.  31 
Od.  11-Oet.  13  ft 
Nov.  ftNlan.  31 
Nov.  27^an.  IS 


Nov.  47-Mev.  30  ft  - 
Dao.  10>lan.  4 
Oct.  t-Jan.  20 
Sama  m  lor  ducka 
Sama  M  toe  ducka 

Jan.  2>-Fat>.  1 
Nov.  27-Nov.  30  ft 
Dae.  10-Jan.  4 
Nov.  27-Nov.  30  ft 
Oao.  10-J«n.  4 


Oct.  12-Oet.  27  ft 
Nov.  23-Dae.  • 
Oot.  12-Nav.  3ft 
Nov.  2%-Oac.  1 
Sama  « lo<  ducka 
Sama  m  (of  ducka 
Oct.  1 2-Oac.  20 
Oct.  12'Dm.  20 
Oct.  12-Nov.  30 


Oct.  »-0a«.  12  ft 
Nov.  28-Nov.  30  ft 
Dae.  13-Jan.  4 
Oct.  3-Jan.  17 
Sama  aa  f  of  ducka 
Sama  M  to(  ducka 
Sama  M  for  ducka 

Ooaad 

Nov.  20-Nov.  23  ft 
Nov.  2S-N0V.  30  ft 
Dae.  2'Jan.  20 
Oct.  23-Oct.  2«  ft 
Oct.  28-Nov.  2  ft 
Nov.  4-Fab.  8 
Nov.  30-Oac.  21  ft 
Dae.  23-0*c.  28  ft 
Oae.  30-Jan.  20 
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14 

10 

1i 

30 
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10 

10 

4 
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• 

14 

10 

30 

Stat*  Pam<it  Only 
J  10 

6  10 

a  * 

7  * 


e 

10 
30 

8 
10 

4 


d 

.8  ' 
14 
10 
M 
30 


4 
4 
4 
10 
10 
10 
4 
4 
4 


Waat  Virginia 
Ducka: 
Zonal 

ZonaJ 


Ceel* 

GMnulaa/Mooilwna 
Canada  GaaM: 
Zonal 

Zona2 

Whita  Gmm: 
Zona  1 

Zonal 


OeLS-Oet.  12  ft 
Dao.  14-Jan.  4 
Oct.  *-0a(.  12  ft 
Oot2ft'Nov.  18 
Sam*  aa  lor  duck* 
Sama  OT  for  duck* 
Sama  M  lof  duck* 

Oct.  1-Oet.  12  ft 
Nov.  22-Jan.  18 
Oct.  1-Nov.  18  ft 
Oae.  27-Jan.  IS 

Oct.  1-Oct.  12  ft 
Nov.  22-Jan.  18 
Oct.  1-Nov.  18  ft 
Dm.  27-Jan.  18 
Nov.  28-Jan.  17 
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3 
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IS 

It 

a 
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a 
a 

f 
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2 


8 
10 

ao 
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10 
10 
10 
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(1 1  Soacwl aM duck huntinfl  ara« afa limitad  to eoMtal  wal.r. and  «at*r. ot nv.r,  r«(  .tr.*m* .aawanj from tha t,r«up.trMm 
^l!n^^  V^  hZJ-^'..  MMMChuMtt*.  Hhod.  l*.*nd.  Conn«„.ouU  *nd  N.«  Yonc,  ,0  w«af*  o.  lb.  A<l*n>,c  Oo«n  and^ 
^^T^'Z^^o,\^  bay  which  .,a  .ap-at*.  by  «  »«t  on.  mii.  o.  op«,  wa.a.  horn  any  *ho«.  ».««   *nd 

:crc.ttt  rr/^.  »^.h  c«o., — .  0.0,,.:  a^. .» -•«»  ••;;r*«-''t^„':^^rs:^::7 

I!rj!>.«h>.  Mo^aiad  bv  at  laMt  800  yan(a  of  opan  oatar  from  any  ahofa.  laland.  and  amacgant  vagatatHMi  m  oaiaww*. 
IZ^^Z^^t  ^CIT-^  P~VK»-  <•-.  «.*  ««•>  «"•  ^^  bMh  dMcnbad.  da^nMt^l.  and  ^";9rt" 
^rl^  ^-ti un2, ..- hunS;^««l.»n*  *dop.*d  by ..--.«.«.«  S..'-  '"- oth*' -^ 
t^jTrithTsttrtMin  th.  Atl«n.c  fNwav.  .m  duck,  may  b.  takan  onKr  dunng  th*  rajuiw  C^  M.«n  to-  ducic.  *nd  Ihay 
:^rba^,S^T^C«i^  .^:o.w«,uona.o,po.o,..y*.-nd«tyb.8.odpMMM.«Mlm,».  Whhin th. ».c».  .m 
I^  iZ^^Tda-^  bag  I,™.  -  7  and  po.».«on  hn.u,  14  «««*.  «d«.  and  o«.«^«  ducka.  .«MI^ 

t^,^'^mZL^  ..  tha  ^suJduck  ba,  »m«.  dunn,  th.  «gu*  duck  M—  m  tha  «»«'- "«  •^'"^"VrTb. 
^N^J^^^  .h.  pcovJoTo^  thia  Pan  20  tha  ahoodng  of  onppM  «at.rto«t  from  a  motort>oa<  unda-  po««^  «.«  b. 
^niT.^^  ^^inCr.  Na-  M.mp.h.„.  Rhod*  l..*nd.  Conn«=beu..  N»«  Vork.  D-..*...  V,„n-.  ."^  M*rj^ 
nl  *ll*^*rt-^«^    *nd  dM.,na,.d  ,n  tha.,  -MPacbv,  hun,,n,  r.9U..t.on.  *.  b*«^  0P«.  to  -T*"^*""^^ 

!il!T.'nIl'«^v*n.*  m  M*.M.  *nd  BuUar  CounbM  in  th.  South  Zona,  tha  gooM  M««n  i*  Octobw  1 4  through  Octob*.  2»  *nd 
LI^LSP^S^JToH^  1  r«^  .  *.ly  b*g  limn  o(  2  *nd  *  po*M...on  l,mit  ol  4.   In  tn.  *nd  M«ca,  CounOM  «.  tha 
^^Z^r  zLT^o^^^t.^^.^  *^  Octobar  29'!^  Ko.^,  1 1  thiough  0«-mb..  1*  «..h  ada-y  ba, 
^jmi^^nTorZ^oM    in  tna  countyTn  tha  I-..  En.  Zona.  ,h*  jooM  M*.on  ..  Nov^nba,  .  .hrouBh 
'Z:Z^»  Z:7Z:T^Z:o,  2  and  po.»M«n  ^,  0.  4.  m  C,aw,«d  Counr^^^n,  tha  "^-^^^^r^ 

(81  m  ^o^  (>y .n«,  Mcapi  ■rr~r~T   B^i  „  -.i,  ^^^  R,v«  ea.l  ol  us  Highway  1 7.  Tha  .hooting  hour,  in  thi.  ai.a 

^Z^Z,,  balor.  .unnM  to  *unM..   Ounng  «„  p.nod  D.c«nb..  .0  to  J»~-V».  -^-^  ^ZZ^J^mlTs 
.    I -.Xi  -~-.  d.1^  ■»  M  land,  and  wat.r.  of  th.t  portion  of  Laka  Manon  and  SamM  Swamp  wMt  of  tha  tntaratata  »» 

E^E?rH:E*r:^T.-:t-=y^^rh*T^^^^ 
^::t;^i::n.!:tr^^^--y^.-N^^ 
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(7)  In  South  C«colin«.  Uw  limit  fo>  C«n«d«  gMM  i«  oo«  p«r  p«rfi«t.  All  p«non«  hunting  CMwda  qmm  mutt  hav*  a  apMial  p«mit 
laauad  t>v  Ih*  South  Carolina  Wildlifa  and  Manna  RMOurca*  Dapartmant. 

18)  In  v.m>ont.  a  pamiit  ia  raquirad  lof  (ha  Oaad  Craak  Gooaa  Managamant  Araa  in  Addiaon.  and  tha  daily  bag  l.mit  ia  2  gaaaa 
of  any  apaciaa. 

MISSISSIPPI  F1.YWAY  ,      .  • 

Dwwwiows 

Tha  Mlaaiaaippi  nvwayinehidaa  Alabama,  Atkantaa.  Nlinoia.  Indwna.  Iowa.  Kaotucky,  Louitiana.  Michigan.  Mnnaaota.  Mtaiaalppi. 
Mwaouri,  Ohio,  Tannaaaaa.  and  Wiacona-'< 

Light  gaaaa  induda  laaaar  anow  Onduding  blual  gaaaa.  graatai  anow  9»—*,  and  Roaa'  9——. 

Oafk  gaaaa  induda  Canada  gaaaa.  whita-frontad  gaaaa.  and  biani. 

Hvwavwida  Raatitetiona 

Skooiing  houn  aca  ona-haH  hour  bafora  aunriaa  to  aunaat  daily  a«capt  aa  otharwiaa  notad-Chaek  Stata  lagulationa  for  fuithar 
raatiietiona.  Slataa  that  furthar  raatrict  ahooting  houra  fln  tpacifiad  aaaaona.  dataa.  or  looational  induda.  but  ara  not  limitad  to: 
Arkanaaa.  Unoia.  Minnaaota.  and  WJaconain. 

OuckUtilK  Tha  daily  bag  lin»t  may  induda  no  mora  than  2  mallardf  (no  mora  than  1  of  which  may  ba  a  famalal.  1  black  duck. 
\  ptntal.  2  wood  duckt.  and  1  radhaad.  Tha  poaaaaaion  limit  it  twica  tha  daily  bag  limit. 

rMn«atiai*t    All  araaa  of  tha  Ryway  ara  doaad  to  oanvaaback  hunting. 

MtiuwMti  Unia:  Tha  marganaar  limit  indudaa  no  mora  than  1  hoodad  marganaar  daily  and  2  in  poaaaaaion. 

G^hiuta  UiytK  Tha  daly  bag  and  poaaattion  limit  for  purpla  gallinulaa  and  common  moorhana  ia  aingly  or  in  tha  aggragata  of 
tt<a  two  tpaciaa. 

ZbnaK  Boundariaa  ara  daaeribad  in  tha  Saptambar  2«.  1 99 1 .  Fadtral  Raaistar  and  in  tha  appropriata  Suta  ragultUona. 

CHECK  STATE  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS  AND  DELINEATIONS  OF  GEOGRAPHICAL  AREAS.  SPECIAL 
RESTRICTIONS  MAY  APPLY  ON  FEDERAL  AND  STATE  PUBLIC  HUNTING  AREAS  AND  FEDERAL  INDIAN  RESERVATIONS. 


Saaaon  Dataa 


Bag 


lllinoit 

Duckt: 

North  Zona 
Cantral  Zona 
South  ZorM 

Marganaara 

Coota 

Gaaaa  (II: 
Canada  12): 
North  Zona 


Cantral  Zona 

Tii-County  Zona 
Ramaindar  of  Cantnl  Zona 

South  Zona: 

Southam  nlinoia  Quota 

Zona  (21 
Rand  Laka  Quota  Zona  (2) 
Ramaindar  of  South  Zona 
WNta-frontad  and  Brant 
North  Zona 

Cantral  Zona 

Tri^County  Zona 
Ramaindar  of  Cantril  Zona 


Saaaon  Dataa 


Bag 


A\ibtma 

Oueka: 

NorthZona 
SouthZona 

Marganaara 


Carwda  or  whita-frontad: 
North  Zona 
South  Zorta 

light  G——  and  Bram 

Arkantat 


Coota 
Gaaaa: 

Canada  Oimitad  araa) 
Whita-frontad 
Brant 
UghtGaaaa 


Dae.  7-Jan.  S 
Nov.  21-Nov.  24  ft 
Dae.  Il-Jan.5 
Sama  aa  for  duckt 
Stma  aa  for  duckt 


Dao.  7-Jan.  25 
Nov.  21-Nov.  24 1 
Dao.  11 -Jan.  2S 
Sama  aa  for  Caruda 


Nov.  23-Dac.  2  « 
Dae.  14-Dae.  22  4 
Dao.  2»-Jan.  B 
Sama  aa  for  ducka 
Sama  aa  for  duckt 

Jan.  4-Jan.  26 
Nov.  23-Jan.  31 
Nov.  23-Jan:'31 
Nov.  23-Fab.  10 


15 


C 

• 
10 
M 

• 

4 
4 
4 

e 


e 
4 
10 

10 

14 

4 
4 
14 
14 


South  Zona 
Light  Gaaaa: 
North  Zona 


Cantral  Zona 

Tri-County  Zona 
Ramaindar  of  Cantral  Zona 


SouthZona 

Indiana 
Duckt: 

ftorthZona 

South  ZOTM 

Ohio  Rivar  Zona 

Margarwart 

Coou 

Gaaaa: 

Canada  12): 
North  ZoTM  13) 


South  Zona: 

Poaay  County  (21 
Ramaindar  of  Soutk  Zona 

Ohio  Rivar  Zona: 
Poaay  County  (2) 
Ramaindar  of  Ohio 
Rivar  Zona 
Whita-frontad 
Ught  Gaaaa  and  Brant 


Oct.  19-Nov.  17 
Nov.  1-Nov.  30 
Nov.  9-Dac.  S 
Sama  aa  for  ducka 
Sama  aa  tor  duckt 


Sapt.  2B-0C1.  e  4 
Oct.  19-J«t.  7 

Nov.  1-Jan.  12 
Sapt.  28-Oct.  6  & 
Nov.  1-Jan.  20 


Nov.  *-Jan.  31 
Nov.  •>lan.  31 
Nov.  »-Jan.  31 

Sapt.  28-Oct.  6  4 
Oct.  1 9-Dac.  18 

Nov.  1-Jan.  • 
Sapt.  28-Oct.  e  4 
Nov.  1-Dac.  31 
Nov.  9-Jan.  17 

Sapt.  28-Oct.  a  4 
Oct.  19-Oae.  28 

Nov.  1-Jan.  12 
Sapt.  28-Oct.  6  4 
Nov.  1-Jan.  10 
Nov.  (-Jan.  27 


Oct.  19-Oct.  21  4 
Nov.  7-Dae.  3 
Oct.  26-Ocl.  30  4 
Nov.  28-Dac.  22 
Nov.  ie-Nov.  19  4 
Dae.  7'Jan.  1 
Swna  aa  tor  duckt 
Santa  aa  for  ducka 


Oct.  1»-0ct.  21  4 
Nov.  7-Jan.  12 

Nov.  23-Jan.  31 
Oct.  28-Nov.  3  4 
Nov.  21-Jan.  20 

Nov.  23-Jan.  31 

Nov.  12- Jan.  20 
Sama  aa  for  Canada 
Sama  aa  tor  Canada 
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10 
30 
14 

10 
10 

10 
10 
10 


10 
10 
10 

4 
4 

4 

'  4 

4 

4 

14 
14 

14 
14 
14 
14 


6 

8 
6 
4 
6 
8 
10 
30 
14 

4 
4 

■ 
4 
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4 
4 
14 


I 


S 


S*«*on  Dst«ft 


S*non  Dmm 


Ui 


low 
Ducks: 

NonhZona 

South  Zona 

Morganoof* 

Cool* 

Gmm: 

Southwoti  Zono 
Mmaindor  o<  Sim* 

WNIo-fromad: 
Southwoot  Zono 
Ramaindor  of  SUM 

Bnm 

SouihwOTt  Zono 
RonaMw  o<  *t«o 

UgMOoooo: 
Southwoot  Zono 
HonMindoc  of  Stau 

y«ntucl<v 
Duoko: 

WooumOuok  Zono 


iMMmDuek  Zono 


Coot* 

Qailnul«(/Mao(ti*n* 

G**M(1): 
Conado: 

Waotom  Gooo*  Zono  (21: 
Fulton  County 
Rwnaindoc  o<  Wutorn 
GooooZon* 

nOflMMIOOf  OV  ot*M 

WMto-frontod 

WooMm  Goo**  Zono 
E**t*m  Gooo*  Zono 

UgM  Gm**  *nd  Br*nt 
W**i*m  Gooo*  Zono 
E**t*m  Gooo*  Zon*  . 

Lourai«n« 
Duok*: 

W**tZono 

CaotZon* 

C*tal<oulo  Lak*  Ar*s 
H*Malnda«  *•  Eo*t  Zon* 


Coott 

aallimil**/MeoitMn* 


Oct.  S-Oct.  6  • 
Oct.  19-Nov.  15 
Oct.  1»-0ct.  2S4 
Nov.  9-Ooe.  1 
Soma  *a  for  ducka 
$<ma  •«  fw  duck* 


001.12-0*0.10 
t«pt.  2t-0*o.  • 

Oct.  12-Dw:.  20 
S*l>t.  2«-D«i.  a 

Oct.  12-0«i.  20 
S«pt.  2«-0*e.  • 

Om.  12-0**.  10 
Sapl.  2»-0**.  1«  . 


l«ov.  2t-Ooe.  1  4 
Doe.  11%lon.  S 

0*0.  7-Jan.  S 
tama  oa  foe  ducka 
Sama  aa  fo<  ducks 
Oct.  S-Oct.  28  4 
Nov.  2S-Jan.  6 


Nov.  28-  Fab.  IS 

Nov.  28-J*n.  11 
D*o.  11- Jan.  11 

Nov.  28- Jan.  11 
Doc.  11-J*n.  11 

Nov.  28- Jon.  11 
Doc.  11-J*n.  11 


Nov.  ie-D«c.  8  4 
0*c.  28-J*n.  S 

Nov.  21-Ooc.  22 
Nov.  21-0*0.  1  4 
Doe.  le-Jan.  ( 
Sama  aa  for  ducks 
Sama  a*  fof  duck* 
Nov.  18-J*n.  20 


• 
10 
10 
14 

4 
4 

4 
4 

14 
14 

14 
14 


• 
10 
SO 
M 
10 
14 


14 
14 


• 
10 
M 

• 


LSi/iliiaf  (ooni.) 
G***a: 

Canada  ISouthwaat  Zan*  Onlyl 

Whit*-froM*d  14) 


8<*nt 
UglMa*' 


Michiaan 

Ducks: 

NonhZons 
MIddls  Zono 
South  Zan* 


Coots 
Gallinulaa/Moartiow 

Mwvms*'^  ioont.1 

C«t*4*  (2): 

NortllZono: 

Waal  a«  Fomai 

Mghwav  11 

E**t  of  Foraot 

H4ghw*v  11 

K«ddl*Zon* 

South  Zono: 

ANogon  County  Goo** 
M*n*B*m*W  Unit  <2) 

Muakagon  W**i*w*i*r 
Goo**  M*n*a*m*nt 
Unit  12) 

Saginaw  County  Goo** 
M*n*g*m*nt  Unit  (2) 

Tu*co(*/Huron  Goes* 
Manag*m*nt  Unt  (2) 

Sauih*m  Michigan  Goo** 
l^anogamanl  Unt: 
Eaat  of  U.S.  27/127 


il 
W**lslU.S.  27/127 

(apaei«l  •***onl 
R*m*ind*r  of  South  Zon*: 
Eaatof  U.S.  27/127 

W**l*fU^a7/127 

WNta-fromod 

UgM  Ga***  and  BraW 


Jan.  22-Jan.  M 
Nov.  IS-Doo.  7  4 
Ooo.  14-Jan.  10 
Nov.  14-Oao.  7  4 
Doc.  14-J«i.  M 
Nav.  14-D**.  7  4 
Oaa.  14^*k.  S 


Oct.  B-Nov.  1 
OM.  12-Nov.  10 
Oo(.1»-Nav.  14  4 
Nav.  2>«aa.  1 
Sama  a*  loi  ducks 
Sam*  **  l*f  duaka 
Sartaaal 


SapL  21-Mov.  SO 

Sapt.  2S-N0V.  14 
Oel.  12-Nov.  M 


Oct.  1S4kiv.  14  4 
Nov.  IS-Oae.  IS 


0«t.1S-Nev.  14  4 
D*c.  1-Ooc.  21 

Oct.  S-Nov.  10  4 
Nov.  29-D*c.  1 

Oct.  6-Nov.  10  4 
Nov.  at-Oo*.  1 


Oct.  IS-Nov.  14  4 
Nov.  2S-Ooe.  1 
Jan.  4-F<b.  2 
Oct.  IS-Nov.  14  4 
Nov.  2S-000.  21 
Jan.  4'F*k.  2 

Oct.  IS-Nov.  14  4 
Nov.  2S-0**.  1 
Oct.  IS-Nov.  14  4 
Nov.  2S-0**.  21 
S**FoetnelaS 
Saa  Faswals  > 


3 
S 
S 
S 
■ 
1< 
1« 


14 

a 

4 
4 
14 
14 
14 
14 


• 
10 

•0 

«6 


14 
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t 
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a 
a 
a 

7 


90 


Limits 


Saaaon  Dataa 

Minn«»ot» 

Ouck* 

Oct.  5- Oct.  13* 

Oct.  17-Nov.  J* 

Nov.  8-Nov.  10 

M*rg«c<Mra 

Sama  aa  for  duck* 

Cooit,  GallinulM/Moortwra 

(•inglv  o<  in  tha  agfl'^SM** 

S«n*  aa  lor  duck* 

Gmm: 

Ctnmf: 

Wmi  Cantial  Zofx: 

Lm  qui  Part*  Zona  (2) 

Sapt.  28-Nov.  6 

Canual  Zona 

Sapt.  28-Nov.  6 

Southaaal  Zona: 

Twin  Citiaa  Matro  Gooaa 

- 

Zona  and  Olmatad 

Sapt.  2S0ae.  6  k 

County 

Oao.  14-Dae.  23 

aaal  Zona 

Sapt.  280«:.  6 

Ramaindar  of  Slata 

Sapt.  28  Nov.  16 

Waal  Canual  Zona 

Sapt.  28-Nov.  « 

Soulhaaat  Zona 

Sapt.  28-Dac.  S 

Sapt.  28-Nov.  IS 

Brant 

Waat  Cantral  Zona 

Sapt.  28-Nav.  6 

Sapt.  28-D*c.  6 

RanMindaf  of  Stata 

Sapt.  28-Nov.  16 

UghtGaaaa 

Sapt.  28  0ac.  16 

Mi»$iSSiDOi 

Oucka 

Dao.  7-Jan.  5 

Margantara 

Sama  aa  for  ducka 

Coota 

Sama  ta  for  ducka 

G—m: 

Canada 

Dao.  7-Jan.  31 

wroia-trontad 

Oac.  7-Jan.  31 

Brant 

Oac.  7-Jan.  31 

Light  Gaaaa 

Oac.  7-Fab.  14 

Miaaoufi 

Ouciis  ar^  Margansara: 

North  Zona 

Nov.  2-Dao.  1 

MiddlaZona 

Nov.  »-Oac.  8 

South  Zona 

Nov.  30-Oac  29 

Coota 

Sama  aa  for  ducka 

Gaaaa  (1): 

Canada: 

North  Zona: 

Swan  Laka  Zona  12) 

Nov.  2-Nov.  10  k 

Nov.  23-Jan.  2 

Nov.  2-Nov.  10  k 

Nov.  23-Jan.  2 

Middia  Zona 

SchaH-Oaaga  Zona 

Nov.  ie-Jan.4 

Ramaindar  of  Middia  Zona 

Dae.  2-Jan.  20 

South  Zona 

Dae.  2-Jan.  20 

Whita-froniad 

NonhZona 

Nov.  2-Jan.  10 

MkidlaZona 

Nov.  16-Jan.  24 

South  Zona 

Nov.  16-Jan.  24 

Bag 


laaaon  Dataa 


Bag 


Poaaaaaion 


a 

* 

s 

s 

IS 

7 

1 

1 

2 

2 

2 

2 

2 

2 

2 

7 

7 

7 

7 

3 

S 

IS 

7 

2 

2 

7 

7 

IS 

Misaouri  (com.) 

Brant 

North  Zona 

Nov.  2-Jan.  10 

MiddlaZona 

Nov.  16-Jan.  24 

South  Zona 

Nov.  16-Jan.  24 

Light  Gaaaa 

North  Zona 

Nov.  2-Jan.  20 

MiddlaZona 

Nov.  16-Fab.  1 

South  Zona 

Nov.  16>Fab.  3 

phi9(61 

Pymatuning  Araa: 

Ducka 

Oct.  14-Oct.  19  k 

Nov.  11-Dac.  4 

Marganaara 

Sam*  aa  for  ducka 

Coota 

Sama  aa  for  ducka 

Canada  Gaaaa 

Oct.  7-Dac.  14 

tight  Gaaaa 

Oct.  1 7-Jan.  31 

Brant 

Nov.  2S-Jan.  1 1 

Ramaindar  of  Slata: 

Oucka: 

North  Zona 

Oct.  1»-Nov.  2  k 

Nov.  16-Nov.  30 

South  Zona 

Oct.  19  Oct.  27  k 

Dae.  16-Jan.  S 

OMoKvafZoM 

Oct.  19-Oct.  29  k 

Dae.  18-Jan.  S 

Marganaara 

Sama  aa  tor  ducka 

Coota 

Sama  aa  for  ducka 

G—**: 

Canada  (7) 

Oct.  19-Nov.  30  k 

Dae.  10-Jan.  5 

Whita-frontad                                           Sama  aa  for  Canada  gaaaa 

Light  Gaaaa  and  Brant                                Sama  aa  for  Canada  geeaa 

T^nn*'??* 

Oucka: 

Raalfoot  Zona 

Nov.  16-Nov.  17  k 

Oac.  9-Jan.  5 

Slatawida  Zona 

Dae.  7-Jan.  S 

MargarMara 

Sama  aa  for  ducka 

Coota 

Sarrw  aa  for  ducka 

Gallinulaa/Moorhana 

Sama  aa  (or  ducka 

Gmm: 

Canada: 

Nonhwaal  Zona  (21 

Dae.  7-Fab.  15 

Soulhwaat  Zona 

Oac.  7Jan.  30 

Kamucky/BarklsY  Lake  Zona                      Oac.  13-Jan.  31 

Ramaindar  of  Stata 

81                             Oac  7-Jan.  31 

Whita-troniad 

Nov.  23-Jan.  31 

Light  Gaaaa  and  Brani 

Nov.  23- Jan.  31 

14 
14 
14 

14 
14 
14 


10 
30 


•<1 

I 

i. 
I 


30 


3 
3 
3 
S 
IS 
15 
7 

3 
2 

2 

2 
2 

» 


S 
S 

s 

10 
30 
30 
•4 


itk' 

8 


Umiu 


ScMonOMM 


NenhOuokZon* 
South  Ouok  Zen* 


C«ou 

GaMnulM/MeothWM 

Msnoon  Zww 
Pine  taMno  Zone 
Collin*  Zen* 

Th*r***Zon* 

Exwrior  Zona: 

Ma*i*eip(><  Kvw  Subione: 
Nocth  Ouok  Zone 

South  Duck  Zona 

Rock  Prain*  Subzone 
l*p*cii<  MeeonI 
ifown  County  Subxone 

(*p*cial  MeeonI 
Remeindei  ot  Extenor 
Zone 
WMte-froMed 
light  G*****nd  BraM 


Oct.  5-Oot.  13  4 
Oot.  19-Nov.  S 
Oct.  B-Oct.  S  4 
Oct.  IS-Nov.  10 
Sam*  aa  fo>  duck* 
Same  e*  fof  duck* 
Sem*  a*  Iw  duck* 


Sept.  M-Oee.  22 
Se»(.  21-Oeo.  I 
Sa»t.  21-No*.  22  4 
Dee.  2-Oee.  S 
Sept.  21 -Nov.  22  4 
Oaa.2-Oaa.22 


Oct.  t-Ool.  12  4 
Oct.  1S-0ae.  22 
Oot.  S-Oet.  •  4 
Oct.  1»-Dec.  22 
Sept.  21 -Nov.  1 
Nov.  4-Oae.  It 
Sept.  21 -Nov.  30 
Daa.  1-Oaa.  11 

Sept.  21-De«.  22 
See  Footnote  S 
SaaFoamawS 


• 
10 
10 
10 
14 


Tag  Syatem-Sea 
State  Regulebone 

TegSyatem 

TagSyatam 


(1)  Oaeee  taken  In  Minoie  end  MieeoutI  end  In  the  KenAMky  counti**  ol  BaKanJ.  Hiekmen.  FuMon.  end  Cartiete  may  not  be 
traneported.  chipped  oi  delivered  lof  lren«port«Iion  w  thipment  by  common  cerrief ,  the  Poetel  Serviee.  of  by  eny  pereon  e>cept 
ea  the  peieonel  baggage  of  licenced  weieriowl  huntere,  pfov<ded  ihet  no  huntef  ehall  poeeee*  ot  tranepon  mofa  than  the 
leg^ly-pfeecfibed  poeeeeelon  I«t«  o(  geeee.  Geoee  poeeeeaed  o»  itwieponed  by  perwMW  other  than  the  takef  muat  be  labeled 
with  the  nm»  end  eddreea  of  the  laker  end  the  dete  taken. 
(21  Harvael*  o(  Canada  gaeea  wiN  be  limited  aa  loHowa: 
Minaia: 

Southern  Mnole  Quota  Zona  ■  72.400 
Rend  Lake  Ouou  Zona  ■  21 .700 
Reminder  of  Slate  ■  50,700 
Indiana: 

Poaey  County  -  6,000 
Reminder  of  State  •  1S.500 
Kentucky: 

Weetem  Zone: 

Belleid  Reporting  Area  -  28,000 
HandereonAinon  Reporting  Area  -  >,200 
Remeinder  of  Weetem  Zone  ■  7,000 
Mkhigan: 

Allegan  County  Gooee  Management  Area  -  *,000 
Muekagan  WeeteMeter  Gooee  Menegemeni  Area  -  1.000 
Se^new  Caunty  Gooee  Menegement  Area  ■  4,000 
Tueoole/Vk<ran  Geaae  Menegemeni  Aiee  -  2,000 
Remeindar  of  Stele  -  •4.900 
Minneeole:   Uc  aw  Perle  Zone  ■  8.000 
Mieeouti:  Swen  lake  Zone  -  10,000 


Northweat  Zone: 

Reelfoot  Subione  -  1B,B00 
Remainder  of  Northweat  Zone  -  7,000 
Souihweat  Zona  ■  2.B0O 
Wieoonain: 

Horioon  Zona  -  13t  .BOO 
Thereea  Zona  •  8,800 
Pine  laland  Zona  -  BOO 
CoWne  Zone  ■  3,000 
f  nerlor  Zone  -  40;000 
When  It  hee  been  denmvnod  ihet  the  quoie  of  Canede  geeee  ellotted  lo  the  Southern  Blinola  Quota  Zone,  the  Rend  Like 
Quote  Zone  in  Ulinoie,  the  Swen  Lake  Zone  in  Mieeoun,  Poeev  County  in  Indiene,  the  Lee  (fu  Perte  Zone  in  Minneeou.  the  Bellert 
and  HanderaonAJnion  Reporting  Areaa  in  Kentucky,  the  Reelfool  Subione  in  Tenneeeee.  end  the  Supenor  Countie*.  AHogen 
County,  Muekegon  Weeteweier,  Fieh  Point,  and  Saginaw  County  Gooee  Menegemeni  Areaa  in  Mkihigen.  will  have  bean  fUed. 
the  eeeeon  lor  taking  Canede  geeee  in  the  reapaoUva  area  win  be  ckMod  by  either  the  Director  upon  giving  public  notioe  through 
loeal  information  medie  et  leeet  48  hour*  in  edvence  of  the  Bme  end  dete  of  doeing  or  by  the  Suie  through  Slate  re^jletione  with 
auch  nonce  end  time  (not  lee*  men  48  hour*)  e*  ihey  deem  neceeeery. 

(3)  ki  Indiene.  In  Lagrange  and  Steuben  Counne*  end  on  the  Jeeper-Puleeki  and  Kankakee  Fieh  end  Wildlife  Areee,  the  beg  end 
poeee«Kon  linrati  for  Cenad*  geeee  ihall  be  1  and  2,  reepectively. 

(4)  In  Loumana.  In  the  Southweet  Zone  during  the  expenmental  Canede  gooee  aaaaon,  the  daily  bag  IknH  la  2  Canada  and  white- 
fronted  geeee  in  the  eggragete,  no  more  than  1  of  which  may  be  e  Cenada  gooee.  The  poeeeaaion  limit  i*  twie*  th*  daily  bag 
tmit.  A  apaoial  pannit  ie  required  by  the  State. 

(SI  In  Michioan.  the  •**eone  lor  wNie-fronied  geeee,  Kghi  geeee,  end  brent  ere  ooneunent  with  the  aaaaone  for  Cenada  geeee, 

eicepi  in  the  Southern  MkNgan  Gooee  Menegemeni  Unit,  where  the  Jenuary  4  through  Febniary  2  epecul  eeeeon  la  far  Cenada 

gee**  only. 

(8)  In  th*  (Smatuf^ng  Araa  of  Ohie.  the  reetricHone  of  the  dock  bag  limit  for  Penneytvania  apply. 

(7)  In  Ohio.  In  the  Countfee  of  Aahtabula,  Trumbull,  Ottawa,  Sandu*ky,  end  ihet  portion  of  lucaa  County  aeel  of  the  Meumee 

River,  the  Cenede  goose  limiti  *re  1  deily  end  2  in  poe*e*aKin. 

(SI  In  Tenn«».»e.  th*  C*n«ia  goo**  ••••on  win  b*  Novwnbw  23  through  Jenuery  31  on  Wood*  end  Time  Ford  Unite  end  on 

ponione  ol  Cheeium.  Old  Hickory,  end  Percy  Pneet  UniM.  A  •pacial  pemw  la  required  in  the  Marveel  Ouou  Umu.  See  State 

regulauona  lor  daiaila. 

(•I  In  Wneonan.  The  eeaaone  for  wNte-fronted  geeee.  (ghi  geeee,  end  brant  are  oonouirent  with  eeeeone  for  dueke  or  Canede 

geeee,  m  each  tone  and  eubione,  eicepi  ee  fdlowa:  The  aeeeon  for  light  gee**  do***  •tatawld*  D*o*nib*r  »  and  **aaone  for 

white-fronted  geeee  and  btant  doee  atatewide  November  2». 

CtNTRAL  FLYWAY         |{ 


The  Central  Ftyway  cand*M  of  Colorodo  l***t  of  th*  Continontal  OivWe),  Keneae,  Montana  (Blame,  Cerbon,  Fergua,  Ju*h  Baaln. 
Stillwater.  SwMtgr^^r  y^^heetlend.  end  eN  oounba*  ***t  ih*r«)f).  N*br**ka,  New  Mewio  (eeet  of  the  Continental  Divide  eiwept 
that  the  Jlcahlle  Apeche  Indien  Reeervebon  ie  In  Iha  Paeifio  Flywayl.  North  Oekota.  Oklahoma.  South  Dakota.  Taxaa.  and 
Wyen^ng  (aaat  of  the  Continental  Dividel. 

G«e««  Indud*  ■■  aped**  ol  g***e  end  brant. 

Dark  Gee**  Inckid*  C*nada  geeee.  white-fronted  geeee.  and  brant. 

Light  G««««  mekid*  laeear  enow  Unckiding  bkia)  gaeea.  greater  enow  geeee,  end  Roee"  geeee. 

pvwevwide  ReetTtctiona 

Shoodng  OnckiA^  hawking)  hour*:  One-helt  hour  before  aunriee  lo  aun**!  d*ily  mccpt  **  ottiorwt**  r**triet**-Ch*ek  State 
regulaiione.  Sietee  thei  further  reeinci  ahoonng  houra  Bn  apacltied  eeaaone,  datee.  or  loeaoonel  mduda,  but  are  not  knUtad  to: 
Colorado,  North  Dakote,  and  Wyoming. 

Duck  LkXla:  The  d«ly  bag  Bmtt  may  Induda  no  more  than  2  mallarda  (no  more  than  1  of  which  may  be  a  lamriat.  1  motdad 
duck.  1  pintail.  1  redhead,  and  2  wood  duck*.  The  peaaaaeion  limn  i*  twic*  th*  deily  beg  IIit«. 

Al  areaa  af  the  Rywey  ere  doeed  to  oanvaebeck  hunting. 

The  margatwar  HmH  Inckidaa  no  mora  than  1  hooded  merganaar  daily  pnd  2  In  poaaaaalon. 


:  TIM  «*»v  bag  NmHKiMoiwdwtMniiwpnmiMlMefiiMlMt  bid  lAm*4d««MdM  turn 
•<  KM  ;MiM  vduM  •«  It"  •«<*  **<*  tlrMdy  Mkwi  durmg  thai  d«v  f»»«t»—  •»  moMte  100  poiolfc  Th.  pMMfMn  NmH  M  th* 
iMunwrn  iwmkw  d  binto  •«  ipiriM  «««  m*  •*«*  e«ild  h«»«  l«a«*v  bMn  Ukm  in  1  4«y«. 


Th*  peM  MtuM  wilQmJ  M  Om  ipMtM  Old  Mm*  «•  M  f <M*WK 


100 


SO 


dS  poMti 


Wood  duck 


Al  eOwr  p*n«<ln<d 


TIM  CwWil  Rywty  «!«••  MtMUng  dM  peM  «vM«n  bag  Imiu  •«  dMignMtd  hmoIm  ««  Nt»d  In  dw  ttM*  b»t«»f. 
Smw:  •eui<d«riM«r«dMenb««inth*S«pi«nbw2«.  1W1.£xa£tfaiflJl2a*ndinHwippra(i<««MSiMr*gul«l<MW. 

CHICK  $TATI  MOUIATIONS  K)«  AOWTlOflAL  WSTWCTIONS  AND  OfUNf  ATIONS  Of  OIOCRAWICAI  ARf  AS  WITHIN 
»TATlS.  ««CIAt  KESTHICT10N8  MAY  AP«XV  ON  «M«Al  AND  ST  ATI  rUBUC  HUNTINO  AMAS  AND  FEDWAL IMXAN 
VetiaVATKMS. 


S«w«np«n 


B*g 


Lantt 


Ssisati 


N«(tMl«  IWnl  Rang*  Untt 

Sawdt  N*  Unit  (11 

twUllaVtiMUnitdt 
NMhfailiUnN 
Aitianaaa  VaUay  Unit 
MMdndar  a«  Stala  in 
Camral  Ryway 


Nsftharn  Front  lUnga  Unit 
SaiMiPailiUnilO) 
SanUiia  VritovUnlld) 
North  PaAUnM 
Aikanaas  Vaday  Untt 
ROTMlndar  a«  Stala  in 
Camral  Ryway 

Hanaaa 
Duoka  12): 

MIgti  flaiiw  Araa 


Lew  Plaina  Araa 


0M.freat.14ft 

N««.  »-mn.  30  ft 

•••.i*Jw>.i 

S«mMMr  duoka 

•4H  )*^*<- *  • 

Oc«.2»J««.11 

>•(».  a»^«t.  s  ft 

Oet.  tt-Jw^  1 
Sapt.  2S-0ct.  • 
Nov.  IS^Jan.  31 

9f|,  Mslm,  31 


k31 
,1 

Nov.  2-Jan.  1 


PoiW  •vst#o> 


IS 


DMk  6mm  O): 

C4fMtf9 


N««,  It-Hk.  IS 
N«it,»J(n.t1 


e«t,  ire«i,  3Tft 

Nov.  S-Dao.  1  ft 
Dae.  21-Jan.  1 
Get.  1>-0et.  27  ft 
No«.11<ea«.  1  ft 
Da«.tftsMi,S 

Nov.  1»-Da«,  1*  ft 
Oae.  14-Jan.  IS 
Now.  1S>lan.  IS 


• 
4 
4 
4 
4 
• 


to 

4 
4 

10 

10 


Point  syftcfn 


SO 

4 
t 
4 
t 


l^anaaa  loant.1 

UgMGaaaK 

Mniti 

udta 

Ducka: 
Zonal 


SaaaonOalaa 


Nwr.S-fab.  IS 
Cot.  2S-Fab.  2 


Oet.S-Nov.  12  ft 
Oae.  7-Oae.  IS 

e*t.fro«i.ia* 

Nov.  7-Da*.  IS 
(«in*  ••  fvf  SihM 


r>t  Him 

tWl.3Sslwv» 

lMM9a«M                                           tm.tt>it^* 

BanviMlw  •*  SMM  In 

OarkOaaaa 

Sapt.  2S-Jan.  S 

UghtOaaaa 

Sapt.  2S-Jan.  S 

Du«k« 

HtshVUnsftiss 

0(1. 1S4tM.  11  ft 

Nm.  thOn.  t« 

UmfVmtim 

]*n«*1s*4} 

N««,>N«w.|ft 

N9».»«««.1l 

lt»m*m4* 

Oa>.1H>al.14» 

Oat.2ft4tav.IO 

C«M* 

S^maaaiwdveka 

Qfik  OMsai 

Nar«iU«H 

Canada 

1                                   N«w.  SOan.  2S 

NW-  »Nt«n.  it 

ImUnh 

Canada 

Om.  S-Nov.  is  ft 

Nau.1S.pae.  ISft 

Dae.  IS^Dae.  22 

OaLtrOaa.  22 

WaatUnrt 

Canada 

0«l.}S4le«.1Sft 

Nau.1S-0aa.1Bft 

Da«.  IS-Jan.12 

CM.  )S>tan.  12 

U«MGaaaa 

Sapt.  28-Oae.  22 

Nf  f  M,»9» 

Ducka: 

Iw>a1 

Oat.  1S4t«u.  S  ft 

Oae.  7-Jan.  S 

Zona  2 

Nov.  IS- Jan.  S 

Caaw 

SamaaaH*  ducka 

S«maw««r  ducka 

0«*««a*at4| 

Oet.  1»Nlan.  IS 

UgMOddMl 

LMt                                  N«M.aiHk.1* 

Ramaindar  o«  Sia«< 

tin 

ewWSlFlywav 

MaiMtk.* 

.-    - 

1i 


30 


I 


M 

4 


Point  systwii 


It 

2 
» 


30 

4 
S 

10 

10 


I 

I 

< 

is 

2 

p 

s 


a 
ve 

CO 

n 


8 


StMon  DatM 


Bk 


PotMUian 


StMon  DatM 


B«e 


Nofth  Dakon 
Ducks: 

St«t»wid« 

High  Plain*  Araa  Only 
(mala  mallards  anlyl 
Mafgansara 
Coota 

Oack  Gaaaa; 
Statawida: 
Canada 

WMa-ltontad 
Maaouh  Rivac  Zona  only 
LigM  Gaaaa 

OVIahomq 
Oucks: 

High  Plaina  Araa 

Low  Plaina: 
Zonal 

Zonal 

Coota 

Dark  Gaaaa: 
Canada 

Whiia-fronlad 

light  Gaaaa 

South  Dafcota 
Oucks  and  Mafgansara: 
High  Plaina  Araa 

Low  Plains  Araa: 

North  ZoTM 

MKtdlaZona 

South  Zorta 

Cools 

Dark  Gaasa: 

Missouri  Rivar  Unit: 
Canada 

Whita-frontad 
Ramaindar  ot  Siata: 
Canada 
Whita-ffontad 
Light  Gaaaa 


Oct.  5-Nov.  10  t 
Nov.  le-Nov.  17 

Dae.  7D*c.  IS 
Sama  aa  for  duoka 
Sama  aa  for  ducks 


Sapl.  2g-0ct.  18  4 
Oct.  19-Nov.  10 
Sapt.  2(-Nov.  10 
Nov.  11-Dae.  IS 
Sapt.  28-Oac.  IS 


Oct.  19-Nov.  2«  4 
Dw:.  14-Dac.  2S 

Oct.  26-Nov.  17  4 
0*0.  14-Oae.  2S 
Nov.  »-Nov.  24  4 
Dae.  14-Jan.  S 
Sama  aa  for  ducka* 

Nov.  9-Nov.  24  4 
Nov.  30-Jan.  31 
Nov.  9-Nov.  24  4 
Nov.  30-Jan.  31 
Nov.  9-Fab.  16 


Oct.  S-Nov.  12  4 
Dae.  70ac.  18 

Oct.  S-Nov.  12 
Oct.  12-Nov.  19 
Oct.  2S-Dac.  3 
Sama  aa  for  ducka 


Oct.  6-Nov.  8  4 
Nov.  9-Oac.  22 
Oct.  S-0*c.  22 

Oct.  5-D*c.  22 
Oct.  S-D*c.  22 
Oct.  S-D*c.  22 


9  ' 
■.« 

=*- 
t 
IS 

2 


• 

4 
10 

^4 

2 
4 
4 
2 
14 


Point  Systsm 


15 


30 

4 
4 
4 
2 
2 
10 


I 

3 

3 
3 
3 

IS 

2 

1 

2 
1 

1 
1 

7 


Duck*: 

High  Plaina  Araa 
Ramaindar  of  Stat* 

M«rgaf>**rs 

Cools 

Gaaaa; 

Eaatof  U.S.  Highway  81: 
Dark  Gaaaa: 
Canada 

Whita-fromad 
Light  Gaaaa 
Wastof  U.S.  Highway  81: 
Dark  G*aaa 
Light  Ga*sa 


Wyoming 

Ducks  and  Marganaara 


Coota 


Zonal 
Zona  2 
Zona  3 
Zoaa4 


Canada  Gaaaa  amy: 
Zorta  3 


Nov.  Ift-Jan.  S 
Nov.  23-Oac.  1  4 
D*c.  7-J*n.  S 
Sama  aa  for  ducka 
Sama  aa  for  ducka 


Nov.  9-Jan.  19  4 
Jan.  20-Jan.  2S 
Nov.  »-Jan.  19 
Nov.  9-Pab.  16 

Oct.  12-Jan.  26 
Oct.  12-Jan.  26 


Oct.  S-Oct.  21  4 
Nov.  16-Oac.  2  4 
Oac.  14-D*c.  30 
Sam*  a*  for  ducka 

Oct.  S-Dac.  31 
Oct.  2^0ac.  31 
Nov.  1-Dac.  31 
Nov.  16  Nov.  30  4 
Oac. 1'Oac   31  4 
Jan.  1-Jan.  12 

Oct.  S-Ocl.  31 


3 
3 
3 
IS 
2 
2 
2 
2 
2 
3 
2 


• 
10 
M 


2 
4 
2 
10 

• 
10 


• 

10 

4 
4 
4 
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4 
• 
4 


ID    In  Colorado,  in  tha  South  Park  and  San  Luia  Vallay  Units,  tha  bag  limit  is  2  dark  and  light  gaasa  in  tha  aggragata.    Tha 
possassion  limti  is  twica  tha  daily  bag  limii. 

121  In  Kansas,  tha  saason  is  closad  on  canvasbacks.  Csnvasbacks  may  not  bs  takan  by  falconry. 
■  (31  In  Kansas.  a»ceplions  to  tha  dark  gooss  saason  vs  as  follows:  la)  Marais  das  Cygna  Vallay  Unit  and  Sooth  Flint  Hills  Unit 
-  Ssaaon  dataa  ara  Dacwnbar  21.  1991  through  January  12.  1992.  Dark  goosa  parmits  issuad  by  tha  Kanaaa  OapartrtMnt  of 
Wildlita  and  Parks  ara  raquirad.  In  iha  Marais  dss  Cygna  Valley  Unit,  uniinntad  p*rmiis  are  available,  with  a  maximum  of  two 
parnvts  par  individual  arsj  ona  goosa  per  permit.  Shooting  hours  in  this  umt  shall  be  one-half  hour  before  eunnae  to  1  .-00  p.m. 
In  tha  South  Flint  Hills  Ur»t.  250  parnuls  are  aveilable  with  a  maximum  of  one  permit  per  individual  and  ona  gooea  p*r  permit. 
In  both  areas,  the  pemvl  must  be  signed,  dated,  and  afli««d  to  the  lea  of  the  goose  immediately  following  the  kill  and  before 
moving  the  carcass  from  the  site  of  the  kill.  The  penmt  must  remain  attached  to  the  goose  until  prepared  (or  coneumption.  A 
permit  may  not  be  transfarrad  to  another  person  nor  may  a  permit  be  earned  by  someone  in  the  ebsence  of  the  individuel  to  whom 
the  permit  ha*  bean  issued,  lb)  Centrel  Flint  Hills  Umt  and  Strip  Pits  Unit  -  Dark  gaeee  may  not  be  hunted. 
(4)  In  New  Mexico,  the  eaason  (or  dark  gaass  is  closod  in  S*ndov*l,  Si*rr*.  V*l*nci*,  Sorocco,  *nd  BerneliUo  Counli**. 

PACIFIC  FLYWAY 


D«(inition» 

Th*  Paafic  Flyway  includaa  tha  Stales  of  Anjona.  California.  Colorado  (wast of  the  Cominenlel  Diwde).  Idaho.  Montana  (including 
and  to  the  west  of  Hill,  Chouteeu.  Cescade.  Meeghor.  *nd  P*rk  Counlieel,  Neved*.  New  Mexico  (the  Jicerilla  Apache  Indian 
Reeorvation  and  west  of  the  Coniinentel  Diwdel.  Oregon,  Utah.  Washington,  and  Wyoming  (weal  of  the  Cominanul  Oivida 
including  tha  Great  Divide  Baeinl. 

White  gaasa  include  l*c**r  mow  (including  blual  g**s*.  gr**t*r  snow  gsese,  and  Ross'  g****. 

0*tk  g****  includ*  Canada  gaeee.  white-fronted  geeaa.  emperor  geeee,  and  brant. 
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Rvwvwid*  R— trictiong  ■."       -      ^. 

Shooang  fnctudhig  hntUn0  hum:  On*-h<n  hour  bcfora  tunhf  to  *u>MM  d«Kv.  «tc«|M  M  oittcriwiM  notatf-CtMck  State 
rtgulaliofn  fof  furthw  rMtrieli*n«.  StMM  tt>«l  tuithcf  rMtnct  shoonng  houn  On  aptoitwd  luton*,  dun.  Of  locotioiM)  inetud*. 
but  or*  not  •mnoil  to:  Matw,  Novodo,  Orogon,  Utah,  and  Waohington. 

OmA  liri  Mmiiwn  Un<iK  Daly  bag  tnina  fo<  dveka  (Indudina  maisanaarat  may  Inckida  no  moca  than  3  mallarda  but  or<v  1 
Imrot*  (han»  niallafd.  1  pintail,  and  aithai  2  radhaada  w  2  eanvaabadta,  or  I  of  aaeh.  Tba  poaaaaaion  limit  ia  Iwlea  tha  daily  bag 
limn. 

OooaaUnMa: 

Aiautlan  Canada  Gaaaa:  Tha  iman  la  eloaad  itwaughout  tha  Ryway. 

Caektin^y  fiyada  i»m:  Tha  aaaaon  it  doaad  in  C«lif««n*.  0'*f<>"-  ■^  Waahington. 

WWa  ^^^fna  Darli  Gaaaa:  omaaa  otharwiaa  n4<«d,  H««on«  and  kmiti  for  wMa  gaaaa  ara  aithar  alog«y  or  In  tha  aflgragau: 
and  ii^giKi  and  limiia  for  daik  gaaaa  ara  althar  aingty  f  In  tM  tggngata,  aieapt  in  Waahington,  Qt'Son-  •nd  CaWomla  wtMra 

tNM:  Iwn4t<t««  ¥*  daaeribad  In  tha  Saptambgr  24.  1(91.  fylaral  Waainar  and  In  tha  approiviata  Stata  ragulationa. 

eWECK  STATE  REGULATIONS  Km  AOOITlONAt  RCSTRIQT19»IS  AND  DELINEATION  Of  GEOGRAPHICAL  AREAS  <M  ZONES 
WflTHIN  STATES.  SPECIAL  RESTRICTIONS  MAV  APf^V  QU  FJPfRAL  AND  STATE  PUBUC  HUNTING  AREAS  AND  P{DERAL 
WOIAN  R(S("VATIONS. 


Saaaon  Oataa 


Bag 


PwcMlf 


Pwckaltl: 
Nonh^MW 
South  Zona 

Coota  andgawman 

maomana  (wii^y  0€ 
In  |ha  aggragatal 


Whiia-fremad 

Canada:  t» 
9Mg  2?  ft  23 
NamalMdat  a<  Stata 

WhiMtl2) 
«MU  22  ft  23 

•  of  ttata 


^aHfamia 

Oucka: 

Northaaatarn  Zona 
Cglgfpdo  Rivar  Zona 

Southam  Zorta 

Sautham  San  Joaquin 

VaitayZona 
Balanaa  ot-Staia  Zona 


Coota  and  aommon 
-moorftarta  (aingly  or 
in  tha  aggragatal 
Northaaatarn  Zona 
Colorado  Rlvar  Zorta 
^oytham  Zona 
^auiham  San  Joaquin 

Vaflay  Zona 
9«lan9t-^'Stata  Zona 


Saaaon  patat 


Oct.  11-Oae.  a 
Oct.  n-Oat.  2eft 
Nov.  Ift-Jan.  S 


Sama  aa  tor  ducka 


Oct.  I»>lan.  IS 


ttr».  It-Jan.  IS 
Oct.  IS-Jan.  IS 


Oat.  1I-Daa.» 

Oat.  n-eci.  left 

Nov.  It- Jan.  S 
Oct.  2«-Nov.  17  ft 
Nov.  SO-Jan.  4 

Nov.  S-Jan.  S 
Oct.  2S-NOV.  IS 

Nov.  3»-Jan.  9 


Sama  aa  far  ducka 
Sama  aa  for  ducks 
Oct.  2«-Jan.  4 

Sama  aa  for  du^s 
Oet.2»>»4«-5 


Umita 
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Califemia  (eotw.1 
Alautianand  Cackling 

Canada  Gaaaa 
Brant 
OtiMr  Gaaaa  (3): 

Northaaatarn  Zona: 
Canada  Oaaaa 


Wfvta  Gaaaa 

>  Rivar  Zona: 
I  Gaaaa 
Whita-fromad  Gaaaa 


Southam  {MK 
Daili  Omh 


Pialact  22 

ttuthamjana 
WhHt-lMtMgil  Gaaaa 

wmhOmw 

Soutttaw  tgp  Jww>R 


Of*  Oaaaa  (41 
Canada 

Wrata-frontad  Qac 
WMiaCataa 
B4anoa-of-tha-Stata: 
D«ik««|aal4l 
Canada: 

Dal  Norta  ft  HumboWt 
Sacramanto  Vailay 
$«n  Joaqwn  VaNav 
Bamaindar  of  Balanca- 
af-thf-St«ia 
Whlta-fronlad: 

Sacramanto  Vailay 
Ramaindar  of  Balanca- 
of-itia-Stata 
WMta  Oaaaa 


Coota 
Oaaaa: 


Brown'a  Park.  Mef<«  Caunty 
Oalta  and  Monti»«a  Cav""" 
Gunniaon  C^^nty,  and  Saguscha 
County  waat  gl  tha  Cononantal 

Divitfa 

Ddoraa,  l,«n«t«  tod  Montanima 

Countigi 
Ram4in44f  «(  St«t  iP 

P4at(i«  Rytagy 


Nov.  1-Nov.  30 


Oct.  12-Jan.  12 
Oel.1)-l|t«.l 
Oc|.1)U|mU 

Oct.  IS-Jan.  1S 

Cloaad 

Oct,  tB-Jfit.  IB 


Oct,  \*^i*n.  M 

Oct.  1S-Jan.  12 
Oct.  12-J«K.  12 
Oct.  12-Jan.  12 


NOV.KI4II.1} 
Nov. «- Jan.  M 
Nov.  >-J4i>.  1} 


Cloaad 
Cloted 
Oct.  2e^»v-  22 

Oct.  2»s*an.  12 

Oct,  2ft-N«y.  30 

Oct.  2«-0fe.  29 
Oct,  2»-j4n.  12 


Oct.  S-Oct.  17  ft 
Nov.  S-Oac.  1  ft 
Oa«.  14-Jgn.  S 
Sama  aa  l«c  4ucki 

Oct.  2»-0ac.  • 
Nov.  t-J4n.12 


Oct.  2S-Jan.  12 


Sapt.  28-Oet.  1 1  ft 
Oist,  2B>J«>.  12 


z 

p 

S 

I 
I 

3 

c 

9 


Stata  parmit  only 


ScMonOMM 


Uinia 
tag  PoucMMK 


limns 


SMMflOMM 


B«g 


tM» 


Zwwl 

Zoml 

ZamI 

COOH 

Omi: 

AlMl 

*im2(SI 

OMk 

Wl(il# 

Anal 

0«k 

WMW 

ArM4 

Aims 

MoMaoa 

G«M*(«): 

Emi  6(  Ih*  ContiMKUl  Oivid* 

Owli 

Wt»M 
WMt  of  th*  Comuwnul  Divid*  . 

WhiM 

N«v«<)» 
Ouakc 

dark  County 

8am«indar  of  SUM 
Coota  and  common  moort*ana 

(aingly  o<  in  tha  aggfagaial 
Oartt  gam: 

CtaikCauMv 

Ramaindat  ol  Siata  . 
Whita  gaaaa: 

dark  County 

Ramandar  ol  Stata  (7) 

Naw  Maxico 
Oucka  (8) 

Coota 

Common  Moofttana 


Iniara«ata40 


Noftho« 
Oaik 
Whiia 

South  of 
0«k 


lMatMaM40 


OeL  2«-0ae.  23 
Oet.S«ac.  2 

Oat.  12-Oet.  19  4 
Nov.  t«-Jan.  S 
Sama  aa  lof  ducka 

Oct.B-Jan.  S 

Oct.  B-Jafi.5 
Oct.S-Jw\.5 

Oct.  S-Oct.  It  & 
Oot.1»-J«n.5 
OcLS-Jan.  S 

Oct.  S-Jan.  S 
Oct.  12-Jan.  12 


Oet.  S-Oct.  20  4 
Nov.  S-Dae.  1  4 
Dae.  14-000.  29 
Sama  aa  lof  duck* 


Sapt.  2>-Dae.  29 
Sapt.  2S-0ae.  29 

Sapt.  29-Oae.  29 
Sapt.  28-Doc.  29 


Nov.  t-Jan.  S 
Osl.  19-Oac.  !• 

Sama  aa  >o<  duoka 

Nov.  23-Jan.  19 
Cot.  19-Jan.  19 

Nov.  23-Jan.  19 
Oet.  1>>lan.  19 


Oct.  5-Oet.  20  4 
Nov.  23-Jan.  4 
Sama  aa  tor  dueka 
Sama.  aa  tor  ducka 


Jan.4-Jan.19 
Jan.4-Jan.19 


Oct.  19-Jan.  12 
Oet.1Klan.12 


Ofaoon 
Oucka: 

CokimlMa  Baain 

'    Hamaindar  ol  State 
Zonal 

Zona  2 

Coou 
Caaaal3) 

Waatam  Oregon  (91 
Eaat am  Oregon: 
Cokimtia  Baain: 
Dark  Gaaaa 
WMaGeeae 
Lake  end  Klama*  (10): 
Dork  Gaaaa 
Wtvla  Ga«u 
Bakar  and  */alhaur 
ftam*ndaf  ot  Eaatern  Oregon: 
DerkGeeae 
White  Gaaaa 
Brent 

Uteh 
Oucka 
Zona  1 
Zone2 
Coole 
Geaaa: 
Whita 
Dark: 

Waahirigton  Coenty  ( 1 1  > 

Ceohe  County 

Ramandar  of  ItM  Stata  (1 21 


Waahinmon 
Oucka: 

Eaat  Zone 

WeatZone 


Coota 
Geeae(3«: 

Eestam  Washington: 
Columbia  Beain  1131 
Remainder  of  Eastern 
Washington 
Waetam  WashingKm: 
Lower  Cohimtiie  Rive. 

Zone  (14) 
Skegii  Zone 
Remaindar  of  Wastarn 
Waehlngtoii 
BrentKIS) 


Wvemina 


Canada  GeeeeUM 


f 


Oct.  1 2-Oct.  20  4 
Nov.  9-Jan.  4 

Oct.  12-Oct.  20  4 
Nov.  IB- Jan.  4 
Oct.  12-Dac.  1  4 
Dee.  21-Oec.  29 
Sama  ee  lor  ducks 

Oct.  19- Jen.  19 


Oct.  12- Jen.  19 
Oct.  12- Jen.  19 

Oct.  19-Jan.  19 
Oct.  19-Jan.  19 
Oct.  6-Jan.  S 

Oct.  19-Jan.  19 
Oct.  19-Jen.  19 
Jen.  4-Jen.  19 


Oet.  S-Dec.  2 
Nov.  I-Jen.  5 
Same  ea  for  ducks 

Oct.  S-Jan.  S 

Oet.  19-Jan.  19 
Oet.  6-Jan.  I 
Oet.  S-Jan.  S 


Oct.  12-Oct.  20  4 
Nov.  10- Jan.  5 
Oct.  1 2- Oct.  20  4 
Nov.  17- Jan.  S 
Seme  ea  lor  ducka 


Oct.  12-Jen.  12 
Oct.  12-Jen.  12 


Nov.  23-Jen.  1 1 
Oct.  12-Dec.  29 

Oct.  12-Jen.  12 
Dec.  7-Dec.  22 


Oet.  S-Dee.  1 
Same  aa  lor  ducks 
Sapt.  2<0ec.  29 


Suta  pennit  only 


4 
4 
2S 

.  S 

3 

2 
2 
2 


4 
4 
4 
4 
2S 
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B 
B 
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4 
2S 
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'    B 


S 
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(M  lfiAriion«.th»<»««vli«nrtm«vlnclu<l«nomo>«tt»«n«nh«tl  (wtmi,  (h«rt  mdl«rt  Of  1  M«dc«iHik«  *J<*.  but  not  both;  •od 

not  mofO  th»  2  Hntttt  OMnI  m«««d»,  2  t*Kaem>*k»  ducks.  Of  1  of  —eh.  m«v  »•  in  pOHonlon. 

(2)  h»Aitiofw. til YumoCoMntv.urw County. 6«m»M«n»fl«fT.wH Unit. (Unit.)  13B.  15. ondthot portion o« Unit  1»lv<n«»»nnln 

Mottmo  Couotv.  »•  boa  «<d  pa ian  limit  i.  2  Wld  4  »Of  C«Md<  smm  .nd  3  .nd  S  tof  whit.  gM...  rMpwitlvoty. 

(31  In  CIHofnw.  OfMon  «<d  WMhinoton.  itM  MMon  I.  ctowd  on  Mcklinfl  w<d  Al«iii»>  C«n«».  gom.. 

(4)  lnCrfto«ni«.t>>od»ffcaoo.«l«nit.n>«vb«.«pM<d«lto2p«fd.vw)d4inpoMWWonpfovid«<th«Y.f«C«o«d«9W«MO*pt 

fof  owUmg  «<d  AlMtion  C«n«i«  smm  tof  wtiieh  thm  wMon  i.  elOMd. 

(5)  In  Mofw.  tho  .mnn  on  whit,  go...  i.  ctoood  in  ff«ny>nt  ami  Twon  CounHw.  ^^ ^^ 

(6)  In  Montw^o.  o««K*  St«.  rogulationo  lof  ^Moiol  •M«)n./.«e«ption.  in  FfMioout  Uko  WMA;  COTyen  Fwry;  RMhMd;  O—i 
LodM  County,  and  Mnoulo  County. 

(7)  m  Novto.  Itw.  I.  no  op«>  Mown  on  wt.t«  g-M  In  Ruby  V.»«y  .Hthin  Bko  «<d  Whit.  Pin*  CounOM.  WMt.  Rivw  VoUn 
ol  Ny.  County.  «4  PphfMwgM  Vdlry  o<  Uneoln  County. 

18)  In  Ww  MWkIco.  th.  bos  limit  fof  duok.  moy  inolud.  no  mof.  th*>  1  ntttfml  txa  1  owvwbook. 

»»  InOfMon.  th.  NofthwMt  Aim  i.  otoMd  to  .«  flooM  huntma.  ~o.pt  tof  th.  .pwi.1  pwmit  gooM  M«on  on  d«ifln««» 

poftion.  of  !»(.  .(weMi  pwmit  gooM  WM  from  Nov«nb«  17  to  Jf<UTt  20.    Sm  Sut.  r.gu(«ion.  fof  ipwifKl  bound«V 

jMUlipcicin..  Ofn...  doy*.  wxf  othof  oondiOon.  of  ftw  9fi*ont  poiml  ....on. 

(10»   In  OfMon.  m  ia«n«h  w<d  L*.  CountiM,  th.  wlnt^frontwl  gooM  MMon  dOM  not  opwi  until  Novwnbof  1 . 

Ill)  In  m.h.  tfo  Wwhinflton  County  ..won  i.  fof  C»i«d.  ft—  only.  

(12)  lnyt2h.in0.gg«tCountyw«ofU.S.Hiflh«..y1»lm.Octob«26thfoughOw«T*w«wwoni.oolvfofC»«).9WW. 
wrtl>b.gwdpoww«)niimn.of  1  wd2,rMp«:tiv.fy.  AiOw«tL.k.WMAth,Nov.ml»ftthfouflhJ«»fv5wwoni.fof 
aK  Jim,  witf<  bog  »ni  poMM«on  limit,  th.  Mm.  m  fof  tti.  bolwic.  of  ti«  Sut.. 

(1 3)  In  vilwhinaton.  gwM  moy  b.  huntwi  only  on  SMuntoy..  Sund.v..  W«JnMd.y».  .nd  Nov«i*«  1 1 .  2».  2»  «>d  Owwnbw 
28  1991,«>dJ«iu«y1.  l»92.inth.Columb»B.«nGooM  AfM.  O.M.m.yb.hunt«»«Kvd.ydufing  J«iu«y  13tt>rouflh 
It  in  Ad«n..  8«Hon.  DouglM.  FfWklin.  GfWM.  KittitM.  lOiekit*.  Unooln.  Won.  W.II.,  w<d  Vrtum.  CountiM. 

(14)  lnWMhinnton.b«alimit»»«2BMMpwd.ywd4inpo.MMK>n.  Sm  St«.  r.gul«ion.  fof  WMific  oonditlon.  of  p«mlt 
hunt.  «<d  dowfM  fof  Cwwda  gMM.  In  d.«gn.t»d  Cww).  goo..  *nm.  ih.  MMon  i.  op«i  on  S«urd.v.  wd  w«(nMdr^  <n 
Pwifie  Coumy  wd  on  Nov«nb«  23.  wd  27.  wd  Dw»nb«  1.  3.  7.  11.  15.  17.  21.  26.  «id  28.  1»91.  wd  J««»fY  2.  4.  8. 
«>d  11.  1M2.  lna«k.Co«1iu.  wd  W.»*i.kumoou«iM.  •»„_._«..«.. 

( 1 51  In  Wwfwwton.  bf «it  m«y  b.  huni«l  In  Skogit.  Pwific.  «id  Whmoofn  Countim  only:  wid  only  on  OM«nb«  7, 1.  lO.  1 1 . 

12.  14.  15.  17.  1».21.ind22.  1»*1.  __  ^ k_  «   ...t 

(1 61  In  Wveminn.  lb*  Cititm  «oom  MMon  in  Unooln.  S«M«w.t«.  wd  Subl«to  Countw.  doM.  on  OM«nb««  26. 1M1. 

4.    SMtion  20.106 1.  wnond.d  M  follow.: 

I20.10S    SMwn..  imit..  wd  rtwotina  houf.  fof  Mndt<i8  oonw. 

{jjtg:  Tb.  following  MMon.  w.  in  oddioon  to  Itw  .Mwn.  publi.b.d  pfmiou.ly  in  ttw  AuguM  29.  1 99 1 .  ffjy^  PtaitW- 

Sub)Kt  to  Ih.  .ppkcM.  pfoviolon.  of  th.  pfMWIing  Motion,  of  thi.  p«t.  m—  opon  to  hunting.  iMpwtiy.  op«i  MMon.  Idout 
Inckaiv.).  ihootfng  Mid  hdwking  houfs.  wid  daily  b^  •"<  powMWon  limit,  fof  th.  .pwlm  dMign««l  In  thi.  Motion  m  M 
follow.: 

Th.  d.llv  bog  Sfrtt  I.  3  MndhHI  orwM.  wd  th.  poMM.Ion  »mH  i.  6.  um...  othwwiM  not.d. 

Shooting  .nd  h«wklng  houf*  w.  on.-h.lf  hour  bofof.  wjniiM  until  MiMt.  .»cwt  M  othwwiM  nond. 

CHKK  STATE  RfCULATlOffS  FOf(  AOOmONAL  RESTRICTIONS.  INCLUDING  AREA  DESCRIITIONS. 

C.ntf.1  fivww: 

EKh  huntw  p«ticlp«ing  m  .  rogulw  MndNH  Cfww  hunting  MMon  mu«  obt»n  «id  e«tv  in  hi.  poMm.lon  whU.  hunong 
Mndh.ll  w WM  .  v.lid  F««.f.l  Mndhill  crw.  hunting  p.m«  ntHttAt  without  ooot  from  oonMfvMion  ogonew.  In  th.  MMM  wh«. 
CfMM  hunting  MMOn.  w.  *ow.d.  Th.  pwmit  mu.i  b.  <lnt**V*<l  lo  wy  wjthoniwJ  taw  .nlofcwrwrn  oHiout  upon  nqunt. 


(c) 


In  Okldhom.  (th.i  poftion  wMt  of  1-35).  th.  inchjwv.  d.tM  w.  Ootobw  19.  1991  thfough  jMMfy  1».  1992. 


(d)  In  T«iM.  In  Zon.  A.  th.  ine(u.tv.  d.tM  .r.  Novwnb«  9.  1991 .  through  F*n.wy  9.  1992.  In  2on.  ■  th.  Inckj.iv.  d.t.. 
w.  DMwnbof  7.  1991,  through  FWn<«y  18,  1992.  In  Zon.  C  ih.  Induwv.  d.tM  w.  J««JMy  4.  1992.  through  FAfUwy  9. 
1992.  In  th.  r«n»nd.r  of  th.  Sut.  th.  M«Mn  is  clfMd.  S..  St.t.  r.gul.tion.  for  dMCnpoon  of  lono.. 


i.  SMbon  20.107  i.  roviHd  lo  rMd  n  (oHow*: 

120.107   -in||i|   fi   i|..  Id  .hoobno  hour,  for  tuodr.  (whiwiinul  t«MM- 

Tundf.  .won.  m«y  b.  t.kw  only  by  ««*4Mu.d  pwmit.  PwmittM.  m»ir  t*.  only  on.  tundr.  .w«i  pw  MMon.  luuooMful 
p«ltrtlM.mu«lfnfn.di«.IVV*d«.th«rhwvMtbyth.tm«hodr«julr«»inSt«.r.gul«>on..  Shwtlng  hour.  w.  from  onfrh* 
hour  bofofo  wmim  to  wnwt  doily  woopt  M  olhwwiM  fMtr»ot«»-ChMk  St«.  hunting  r.eul«ion..  Smmh.  tn: 

Ail.ntic  Fivww;  1.1  In  North  COTlini.  tundr.  .ww.  moy  b«  hunt*)  from  Novwnbw  2. 1»»1.  through  J«nufY  81. 1W2;  .nd 
(b)  in  Vifflinn.  tundra  .w«a  moy  b.  hunt«(  from  Noywnb.f  4.  1991.  through  J«iu«v  »1,  IMl. 

C.nir.1  rtmrnr.  frt  In  mioniw..  tundra  .ww.  moy  bohuniKl  from  Soptwibw  28  through  Doownbw  29. 1»«1:wd(b)  In  tboji 
D.kol..  tundr.  .ww.  moy  b.  huntW  from  Ootobor  6  thfough  Novwibw  17.  1991 . 

PkWc  Flvwrnr  1.1  m  Mom.ri..  tundf.  .ww.  moy  b.  huni«J  only  m  Cwo«Jo.  m,  Ubwty.  Pondw^  Toolo.  wd  T«on  Countiw 
from  Ociobor  1 2  through  Doow«Mr  29. 1 99 1 :  (bl  In  Jjjailf.  «<"«''•  •*"»  "*»  *•  '""'•'  "^  *  Churehii.  Lyon,  ond  Pofrtimg 
CounM.  from  Oolobw  19,  1991.  through  Jwuwy  19. 1992:  (el  In  yuJi.  tundra  .ww.  moy  b.  huntwf  from  Oetobw  5.  1991. 
through  Jwuwy  6.  1992. 

8.  Sootion  20.109  i.  miood  to  rood  «  fo*ow*: 

120.109  Entwdod  mmoh.-  irrJt..  wd  hour.  '7-  «i^'"g  pJar^ofv  aww  bird.  W  ffeggy- 

Subioot  to  tho  wpkoobl.  proviwon.  of  th.  prwwling  Mction.  of  thi.  port.  WM.  opon  10  hunting,  rawwtiv.  opw  MOTon.  (d*tM 
lnokMiv.1.  h.wking  houra.  ond  d«ly  b.g  wd  po.M.«on  limit,  on  tho  mwM.  dMign««i  m  thi.  Mcnon  w.  prMorib«J  w  follow.: 

H.wWng  houra  wo  ono-holf  hour  b.fora  wnriM  until  wnwt  ne.pl  n  othorwiM  noi.d. 

CHECK  STATE  REOULATK)»«  FOR  AOOmONAL  RESTRICTIONS.  INCLUOINO  AREA  OESCRIf^ONS. 


0.itybagRmit 3  wigly  or  in  th.  .ggf.g.1.. 

A 6  mn^  Of  In  Ih.  »MnfU. 


ThoM  Imii.  wply  AJring  both  rogufw  hunting  MMon.  wd  .«.nd«)  frteonry  MMono-unlOM  furthw  r*nrtet.d  by  St«. 
R.gulotion..  Union  othorwiM  wodfiod.  ortwd«(  f^conry  for  duck,  don  not  inelud.  M.  duok.  within  th.  .poci.1  mo  duek 

WM.. 

OnlyMtwd««f*eonr¥M4wn.»»rtiownb.tow.  fc«Mi  SIM..  .lwp«mrtf.loonrv  during  th.  gun  Mwon..  (1mm  eonwit  St.t. 
r.gut«bon.  for  douil*. 


At1.ntie  Flvww 
Florid.: 


liteumingdo.nwdwM»wlng«»dovn Oct.  28-Nov  1 6  * 

Dm.  2-Om.  1 3  ft 
,  .  Jw.  13-J«i.  19 

Common  moorhon.  Ml  I«l« Nov.  10<)m.  16 

Woodcoek 


Nov.  24-Ok.  13  ft 
Jw.  JU-t*»t.  9 


Duek.  wdoeon 


Gooralo: 

SMAiOk.  , 


Nov.  1-Nov.  19  h 
Dk.  2-Om.  1 1  fc 
Jw.  17-F.b.  28 


Nov.  15-Nov.  27A 
Jw.  6-F.b.  29 


Ouck*m.rgwMra.p««inuln.wd*ooi. S^il-^'lOfc' 

Jw.  ^F.b.  29 
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Dwcks.  nwrganMX.  and  coots: 

p*.«h2«- •••••••  S!!;^!^!^ 

Nov.  1t-J«n.  23 

s«rthz«» S!iv^t:n* 

M«vt«nd: 

MoumnodovM Oct.  27-Nov.  10  » 

***""«''**" O«c.l1-O»e.22 

.     _j^  Nov.  10-Ooe.  17 

******** Nov.  24-000.  •  k 

Doe.  1t-J«i.  It 

n„^  Nov.SO-Doe.t* 

C«d.,^ J«.1S^.10 

».««    J«..1^M«..0 

iumtMtwiwni 

Ouck>  and  coot*: 

B.^^2^ 2!ltfl.",J 

Nov.  14-J«n.  It 

C««„IZ«»   Oct.  4-001. 14* 

*'*™""^  SM.27-NOV.  12  4 

Doc.  1-JOT.  It 

CO...-Z*- S!'t,*^*M\ 

Oct.  27-Ooc.  11  t 

Jen.  »-Jon.  It 

Now  HcmcshifO 

Ducks,  morgonoon.  and  eoott: 

w«-z«- S!ll*;*^«" 

Doc.  t-Jon.  2) 

Coontl  Zon* ***"  *  **** 

coon*  cono  . . . .  OM.  144l*».  2«  1 

Doc.  23-J«n.  23 

ffow  Jorwy 
Woodcock: 

Nov.  It- Jon.  ISli 

soMibz— S!!;',1l!!!\ 

Ooe.  1-Doc.  13* 
Ooc.  27-Jon.  IB 


South  Zona 


CosotdZono  . . 


Dot.  1-Oct.  16  k 
Oot.  27-Nov.  22  4 
Doe.  12- Jon.  IS  4 

Oct.  1-Oct.  It  4 
Oct.  27-Nov.  27  4 
Doc.  20-Jan.  1$ 

Oct.  I-Nov.  1  4 
Nov.  10-Ooc.  13  4 
JM.S-J«n.  IS 


MtWY9fh         II 
Duck*  and  eooto: 

Long  Mand  Zona   '*<»'■  '■'^*-  '' 

Laka  diamelain  Zona 


no  oxtandod  soaaon 


Northa.*«a.nZono 0<='-  'ffV *' 

Oct.  14-Oot.  2t 


Oct.  1-Oct.  11  4 
Oct.  21-Oct.  31 


Souttiaaatam  Zona 

WaatatnZona    OoL  1-OCt.  It 


Long  wind  Zona  (1 » '*•"  '  '*'"  ' 

LakaChamplainZono no  axtandad  aooaon 

Nonlioanam  Zona °*'-  '■*•••  * 

Soutlw«tamZona <>«'•  ''O*'-  " 

WaatamZona Oct.  1-Oct.  1« 

p.nn.wlvania:    1 

Wo«.™ngdev.. S!!?^",;' 

Dae.  1-Oae.  17 

Oucka:     ;  I 

NocthZono    S!'*/,?'?.' 

Nov.  21-Jan.  28 


Nanhwosi  Zona  . 


Laka  Cria  Zone 


iaLaa: 


Oct.  27-Nov.  24  4 
Ooo.  1»-fato.  4 

Oct.  20'Nov.  10  4 
Doc.  S-Jan.  2t 

Dae.  lOac.  It  4 
Oac.  2»-F«t.  2S 


Nortli^ono 


SouOiiEsna 


. .  dct.  27-Nov.  3  4 
Oac.  24- Jan.  21 

.  .  Nov.  S-Nov.  34  4 
Jan.  12'Jan.  28 


Northwttl  Zona  . . . . . Otc.  15-J«n.  2) 

Lak*  Ert*  ZoM O*"-  J*-^*-  iJ 

SouthMtt  Zon* Nov.  5-Nov.  24 

Oct.  14-Nov.  24  t 

Jan.  M-Jvu  26 

Soulh  Carolina 

Duck,  maroanaara.  and  coata Oct.  8-Nov.  26  ii 

Oac.  1-Oac.  • 

Viiainia: 

QgvM J*"-  S-fab.  10 

mill , . . , Oae.  20vJan.  26 

Woodcock Jw-  B-Mat-  • 

Ducka.  marganaara.  coota,  moorhana  and  gallinulaa Nov.  15-Nov.  27  4 

Oac.  1  only  k 
Dao.  7-Dao.  12  4 
Jan.  e-Mar.  1 

Canada  Caaaa Nov.  16-Nov.  19  4 

Jan.  21-Mar.  1 

figHt Nov.  1 6-Nov.  29  4 

Jan.  21-Maf.  1 

MumsiPD.  Ftvwav 

Afkanaaa: 

Mouminfl  Oovaa 0««-  'Oe'-  ♦  ' 

Oct.  21-Dae.  2 

OucUandCooU ••   Dae.  3  Oac.  13* 

Dao.  23-Oac.  2S  4 
Jan.  6-Mw.  t 

llllnota:  - 

Mourning  dovaa Oct.  310ac.  16 

Ml, Nov.  10-Oae.  16 

Woodcock S»P'-  1-Sapt.  30  4. 

Dae.  S-Dac.  16 
Oucka,  marganaara,  and  coota: 

North  Zona Oct.  lOct.  16  4     . 

Nov.  16-Dac.  6  4 
Fab.  IMar.  S 

Camral  ZoM Oct.  1-Oct.  31  4 

Dae.  1-Oac.  6  4 
Fab.  1-Mar.  « 

South  Zona  0«'-  '""ov.  6  4 

Fab.  1  Mar.  9 


Off: 

North  Zona: 

Northaaatam  Itlindi  Canada  Gooaa  Zona Oct.  7-Oct.  13 

RaiTwndar  o(  North  Zona" Oct.  7-Oci.  16  4 

Jan.  6-Jan.  12 

Cantrd  Zona  Oct.  7-Oet.  23 

South  Zona Oct  17-Nov.  6 

Mourning  dovaa Oct.  17-No».  7  4 

Jan.  1-Jan.  25 

Woodcock Sept.  ISapt.  27 

Ducka.  marganaara,  and  coota: 

North  Zona   Oct.  1 -Oct.  1 6  4 

Oct.  22-Nov.  6  4 
Dae.  4* Jan.  5 

South  Zona Oct.  lOet.  25  4 

Oct.  31 -Nov.  27  4 
Dae.  23-Jan.  5 

Ohio  Wvar  Zona Oct.  1-Nov.  15  4 

,  Nov.  30-Dae.  6  4 

Jan.  2-Jan.  5 

|: 

Sapt.  1-Sapt  13  4 

Nov.  16-Dac.  16 

Sapt.  1-Sapt  6  4 

Nov.  16-Dac.  16 

North  Zona   Sapt.  lOet.  4  4 

Oct.  7-0c(.  16  4 
Nov.  16-Oae.  16 

South  Zona *»P«-  'Oct.  16  4 

Oct.  26-Nov.  6  4 
Dae.  2-Dac.  16 

Southwaat  Zona *^«-  l*-Oet.  1 1  4 

Dae.  21-Dac.  30 

Ramaindar  of  State Sapt.  1-Sapt.  27  4 

Dae.7-0ae.  16 

UflM  oaaaa: 

Southwaat  Zona **'•  '5-Oct.  11 

Ramaindar  o«  Siata »^'-  '*•««•  " 
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K«Mucky 

OuctLi,  fiMtgwiMr*,  and  c«ot«: 

WMMra  Duck  Zon*   Oct.  J2-Nov.  27  k 

Dm.  2-0«).  10  4 
jM.e-Jan.11 

EwumOuckZoM Oot.M-D«i.e4 

Jan.«-JM.31 

WMtam  GooM  Zofw: 

Fulton  County   **»  oxtandod  -non 

Romoindw  o»  Zoo. Oct.  2J-Nov.  27 

EMtorn  GooM  Zon. 0«t.  220«>.  12 

Snip*,  ran*,  and  woodcock »^-  '-S^-  '*  * 

Nov.  15-Oae.  22 

Oueki,  ooota,  and  nworhana: 

^tofthZo«<a   Sapt.7^)ct.4* 

Nov.  4-Om.  22 

MkMI.  Zona »•!«•  ^Oo*   "  ' 

Nov.  11-Oao.  22 

SouthZona S«)<.  7-Oct.  1 8  » 

Nov.  15-Nov.  2SII 
Oac.  2-0«o.  22   ' 

Minna«oH: 

Rail*,  woodcock,  and  anipa Nov.  S-Oa«.  H 

Ducks,  maioanaart,  coow,  and  maofhana Sapt.  1-Oct.  4  & 

Oct.  14-Oct.  1Bli 
Nov.  4.N0V.  7  ft 
Nov.  11  .Oac.  16 

Canada  and  wNia-lroniad  gaata: 

Waat-Cantral  Zona Nov.  7-Oac.  16 

Southaaat  Zona  (21 0"-  fO^-  '• 

ftamaindaf  of  Stata Nov.  17-Oac.  16 

Wwiwipci: 

Moumngdovaa Nov.  15-Nov.  30  ft 

Fab.  1-Ma>.  2 

Oucka.  marganaata,  and  coota Nov.  1-»4ov.  JO  & 

Jan.  24-Maf.  10 


Mawming  dovaa N»».  1-Oao.  16 

Ouoka.  macganaaw.  and  eoata: 

NonhZona   Sapc  2«4(o».  1  * 

Dae.  2-Jan.  12 

MMdIa  Zona **Vt.  J«-Nov.  t  ft 

Dae.  •-Jan.12 

SouthZona $apt.  2»-Nov.  2«  ft 

DM.M>ian.1I 

an 

Duoka,  matganaara.  and  coota: 

No«t«iZo«a   »*«».W*av.1«ft 

Daa.  lNtan.1ft 
Jan.lO-Mar.  1 

Sag*  Zw«a Oei.  26-Oot.  2*  ft 

Nov.  270*0.  IS  ft 
Jan.  A-Mar.  1 

OMo  Rivar  Zona Nr».  17-0*a.  17  ft 

Jan.ft4M«.  I 

Tannaaaaa: 

Oucka,  marganaara,  and  ooota 

RaaHoct  Zona    Nov.  »-Nov.  1S  ft 

Nov.  16-Oae.  6ft 
Jan.  e^ab.  IS 

StataZena Mo..6^)aa.eft 

Jan.  6-Fab.  IS 

* 

Woodcock SW.  1-Sapt.  1»  ft 

Nov.  1«-D*c.  16 

Raila.  anipa,  moorhana,  and  galUnulaa: 

NonhZona   Sapt.  1-Oct. 4 ft 

Oat.  14'Oal.16ft 
Nov.  •.Da*.  16 

SouthZona Sapt.  1-Oet.  4  ft 

Oe(.»-0«t.  ISft 
No*.  11-Oaa.  16 

Duaka.  nwfsanaara,  and  ooota  (3): 

North  Zona   Sapt.  1S-0ct.  4  ft 

Oat.  14-Oat.  16  ft 

Nov.  >-Nov.  SO  ft 
Fab.  S-Maf.  t 

SouthZona '^J5'°'!.*' 

Oct.  t-Oct.  15  ft 

Nov.  11 -Nov.  30  ft 

Fak.»Mat.t 
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Ouek*.  nwO«>Mn  and  o«M«  .    »«pt.  I-Ool.  4  » 

Oet.  1S44ev.  t 

lyiewUM  (4H 

Owoks,  mufttmn,  an*  eeeo: 

ZoMi    »«,t.l4«*.4» 

Nt«.i»-e«t.«* 

Dm.  1»«M.  2* 

1*m1 $«1«.14^>«I.4» 

Dm.  1»-0m.  M 
«MM •   S.»».  J1-»^.  J7 

De«M,,,, , ft«l.1-«wi,44 

Nov.  tl-Nov.Mk 

S«(M.  21-S«p(.  M  « 

OM.  JI-Om.  1« 

ItwOiM  tnnm  e«lv  In  CIwvm,  Cuny, 
PaftM,CMv.U«,0M«>.M4 
Re«M««tl  CmoMot ' OM.  14-eet.  It  4 

1,M  1    »«P«-  M-Oot  It  4 

Nev.»-0M.«4 

t«W»l«M 0«Hfr«»M»4 

OtAfMM J«.»-f*.2 

UtM«MM: 

MeOr«itf*Vil*VUntl • no  ntt»nd»4 ——cm 

Hmmlnim  e«  Sum  in 
Ctiwil  Rvw.» Hb.  lOHb.  1« 

•nip* »«pt  ^^*m■  tf 

Om.«^«i,i** 

Nov.  27-Om.  1S4 


UwrWn*' 

ZOMl   .. 


ZmwI  . 


OetB-Oet.  2S4 
Nm.  1«4)M.  IS  4 
Dm.  10>tan.1> 

0et.S4lev.t4 
Nov.  2S-Ooe.  11  4 
J«n.»J*n.  II 


LowPWno: 
North  Zono  . 


topt  4-Oet.  4  4 

Nov.  13-Ooe.t4 
Ooo.  ItOAly 


Sopl.  4-Oet.  4  4 
Nov.  ia-0*a.  It 

•opt.  4-Om.  11  4 
Nov.  20-Ooe.  It 

•opt.  4-001.  tt  4 
Poo.  4^00.  It 


^tBH: 


Mto  *n4  lollinutw '••v.  104*ov.  20  4 

Jan.  y-Jtn.  M 


MiomliU  Itl  wNto-wln«i4  dovoo 


Contiii  Zono 


South  Smw  (0Mlii«ns  tfio  SpocM  WhMo-wtngod 
Dovo  Arool   


SpooM  WMto-wingod  Dovo  Ai«« 


Nov.  «»Wov.  to  4 
Jan.1-Jon.aS 


Oet.  314iov.  20  4 
Jon.  1>>on.  2  4 
Jon.  12-J**.  IS 


topt.  I-Sopt.  It  4 
Nov.  1t-Nov.  20  4 
Jo*.  I>l*n.2  4 
Jon.  20>ion.  2S 

Sopt.  l-Sopl.SS 
Sept.  S4«pl.1t4 
Nov.  12440V.  20  4 
Jon.  I.Jon.  2  4 
Jon.  20slon.  2S 


Oet  12-Nov.  1S4 
Jon.  S-Jon.  2S 

Nov.  t4«ov.  22  4 
Doe.  2-Do*.  •  4 
J«n.  S-Fo«.  23 


Gmm: 

EMIo(U.S.ai:  .:/ 
Owk    J«n.  27-F«b.  23 

UoM   f**>-  "•'•»>•  *» 

Sandhill  cranM: 

Zon*  A 0<>«-  2«-Noy.  • 

Zomt  . ; No*-  2-0«-  • 

ZoM  C •  ■  Oct.  Je-Jw.  3 

Woodeock 0«'-  i^-Nov.  J7  li 

FtO.  t-F«t).  • 

Wyoming  (5); 

Dfil, S«pt.  1-S«pt.  14 

Oueki.  mtmv**!*,  tnd  coot» S«P«-  '"Oct.  4  & 

Oot.  22-Nav.  • 

Pacific  RvweV 

Afiiona: 

DovM Sapt.  11-Oct.  27 

Ducka,  marsanaara,  cools,  and  mooihans 

North  Zona S«P<-  'O"-  10 

South  Zona J*"-  ft-f*-  ** 

S,^ Jan.  20-Fab.  ■ 

California: 

Ducka  and  marganaars: 

Northaaatarn  Zona Dae.  10-Jan.  26 

Colorado  Ri»c  Zona J*"-  •-F*-  J* 

Souiharn  Zona Nov.  ISNov.  2»  k 

Jan.  S-Fab.  9 

Soulhatn  San  Joaquin  Vallay  Zona Oct.  28Nov.  8  k 

Jan.  e-Fsb.  9 

Balanc»ofth»Siaia Nov.  17-Nov.  29  It 

Jan.  6-Fab.  9 

Coots: 

Northaaatarn  Zona Oac.  10-Jan.  26 

Colorado  Rivar  Zona ■>*»■  •-f*-  22 

Southarn  Zona J*"-  6-f*-  » 

Seutharn  San  Joaquin  Vallay  Zona Oct.  28-Nov.  8  4 

Jan.  6-Fab.  9 


Uanc»of-tha-Siata J«>-  6-Fab.  9 

Gaaaa(6l 

NonhsMtam  Zona ■»«>•  13-J«i.  26 

Colorado  Rlvar  Zona "o  anandad  aaaaon 

Southarn  Zona Jan.  13-Fab.  2 

Southarn  San  Joaquin  Vallay  Zona Oct.  26-Nav.  6  4 

Jan.  13-Fsb.9 

Balancs-of-tha-St«a J«>-  13-Fab.  » 

Vffhna-troniad  gaaaa  161: 

Northaaatarn  Zona Nov.  4stan.  26 

Colorado  Rivar  Zona »•  axtandad  aaaaon 

Southarn  Zona •'«'-  1»-J»n  26 

Southarn  San  Joaquin  Vallay  Zona Oct.  26-Nov.  8  ft 

Jan.  13-Fab.  9 

Balanc»of-tha-Stata 0«>-  3»f»b.  9 

Irani: 

Northaaatarn  Zona Oct.  12-Oct.  31 

Oac.  1-Jan.  26 

Colorado  Rivw  Zona «>  sxtandad  aaaaon 

Southarn  Zona Oct.  26-Oct.  31  4 

Oac.  1-Fab.  9 

Southarn  San  Joaquin  Vallay  Zona Oct.  26-Oet.  31  4 

Dae.  1-Fab.  9 

Balanea-of-tha-Stata Oct.  26-6ct.  31 

Oac.  .1-Fab.  9 


I 


Whitai 

Northaaatarn  Zona J«>-  '»-J«>-  2» 

Colorado  Rivar  Zona "<>  O'tondad  aaaaon 

Southarn  Zona J»<>-  '»-J«>-  2» 

Southarn  San  Joaquin  Vallay  Zona Oct.  26-Nov.  8  4 

Jan.  13-Fab.  9 

Balanes-ol-tha-Stata ■>*"■  13-Fab.  t 


Colorado: 


Bucks,  marganaars  and  eoota SW-  21-Oct.  4  4 

^^  Oct.  18-Nav.  8  4 

Oac.  2-Dac.  13 
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MoundngOMW Oet.1-0M.  2A 

N».  2t4Am.  10 

Gmm S«P«-  '-8W.  14 

Ouek*.  eotKM,  •nd  RMrgwiMra ••»«.  1-Oot.  4  k 

F«b.  2»4*m.  10 

Mem»n«l41: 

OwU  and  ««e» •«»«•  1*-0««.  4  « 

Oct.  21-Nev.  4  k 
Dm.  ^0M.  13 

Gmm tm.  i1-8ipt  » 

N«va<»«(7): 

Ouok*.  in«cg«nMf«.  Mou.  meerfwm,  and  wilp* Jmc  12-f«b.  2t 

N«wM«iri«>: 

DovM Cot.  1-Nov.  4  k 

Nm.21-Nov.Mk 
Dm.  31-Jm.  1 

Bwitf-Mtod  pigMtH   S«p(.  21-S«pt30k 

Oot.  21-Om.  1« 

Ducks,  nrn^imi*,  MOU.  w<oo«1>M«  and  anlp* S«p<.  22-0«t.  4  k 

6eL  21-Nev.  22  k 
J««.Sonlv 

Nonhe«h40 Oet.1»OM.»k 

Jw<.20^«b.  2 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  24 

(FRL-4012-4] 

Issuance  of  and  Administrative 
Hearings  on  RCRA  Section  9003(h) 
Corrective  Action  Orders  for 
Underground  Storage  Tanks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA) 
added  to  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  a  new  Subtitle  I 
which  provides  for  the  regulation  of 
underground  storage  tanks  (USTs). 
Section  9003(h).  which  was  added  to 
Subtitle  I  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1988 
(SARA),  authorizes  EPA  to  issue  orders 
requiring  owners  and  operators  to  take 
corrective  action  in  response  to  releases 
from  their  USTs.  This  rule  establishes 
procedures  governing  the  issuance  of 
administrative  corrective  action  orders 
issued  under  authority  contained  in 
section  9003(h)  of  RCRA.  and  conduct  of 
administrative  hearings  requested  by 
recipients  of  such  orders. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  October  28. 1991. 
FOfl  FUflTHER  INFORMATION  COMTACT 
RCRA/SUPERFUND  Hotline  at  (800) 
424-9346;  or  in  Washin^toa.  DC  at  (202) 
382-3000. 

SUPPtXMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 

L  Antiiortty 
IL  Back^tMod 

ASubtidelofRCRA 

B.  Summary  of  Proposed  Role 

III.  Analy»l8  of  Today's  Rule 
A.  Statutory  Mandate 

R  Due  Process  Issues 

C  Procedures  for  the  Hearing  Process 

IV.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

List  of  Subjects  in  40  CFR  Part  24 


L  Authority 

The  rules  governing  issuance  rfand 
administrative  hearings  on  corrective 
action  orders,  40  CFR  part  24,  were 
promulgated  on  April  13, 1988,  at  (S3  FR 
12256).  under  the  authority  of  sections 
2002  and  3008  of  the  Solid  Waste 
Disposal  Act.  commonly  referred  to  as 
the  Resource  Conservation  and 
Recovery  Act,  (RCRA),  as  amended  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWAJ,  42  U5.C 
6912  and  6928.  This  amendment  to  40 
CFR  pari  24  is  issued  under  the 
authority  of  sections  2002  and  9003  of 
RCRA,  as  amended,  42  U.S.C.  6912  and 
6991b. 

n.  Background 

A.  Subtitle  I  of  RCRA 

On  November  8, 1984.  the  President 
signed  into  law  the  Hazardous  and  Sotid 
Waste  Amendments  of  1984.  The 
amendments  added  to  RCRA  a  new 
Subtitle  I.  sections  9001  through  9010. 
which  establishes  a  federal  program  for 
the  regulation  of  underground  storage 
tanks  (USTs).  Section  9006(a]  authorizes 
EPA  to  issue  administrative  orders  (hat 
require  comphance  and/or  assess 
penalties  for  violations  of  Subtitle  L 
Section  9003(h)  authorizes  EPA  to  issue 
administrative  orders  requiring  oivners 
or  operators  of  leaking  USTs  to 
undertake  corrective  action. 

Under  section  9006(b).  any 
administrative  order  issued  under 
section  9006(a)  shall  become  final  in  30 
days  unless  the  recipient  requests  an 
administrative  hearing.  Section  8003(h) 
states  that  corrective  action  orders 
issued  under  section  9003(h)  shall  be 
subject  to  the  same  requirements  as 
9006(a)  orders.  Thus,  recipients  of 
9003(h)  corrective  action  orders 
maintain  the  right  for  30  days  to  request 
a  hearing. 

The  procedures  for  issuing 
administrative  compliance  orders  and 
conducting  administrative  hearings 
pursuant  to  RCRA  section  3008(a)  are 
governed  by  40  CFR  part  22.  On 
February  24. 1988,  EPA  amended  tke 
part  22  procedures  to  include  onlers 
issued  pursuant  to  section  9006(a)  (S3  FR 
5373).  "The  Agency  subsequently 


developed  more  streamlined  procedures 
at  40  CFR  part  24  for  corrective  action 
orders  issued  pursuant  to  section  3008(h) 
of  RCRA.  These  streamlined  procedures 
•vere  published  April  13. 1988  (53  FR 
1Z2S6)  and  applied  to  3008(h)  corrective 
action  orders  only. 

In  the  absence  of  Congressional 
requirements,  the  Agency  has  the 
ability,  circumscribed  by  constitutional 
dne  process  considerations,  to  decide 
what  administrative  procedures  are 
appropriate  to  be  followed  for  9003(h) 
corrective  action  orders.  Because  EPA 
believes  that  the  part  24  procedures  are 
consistent  with  the  statute  and  its  goal 
of  minimizing  the  environmental  risks 
posed  by  leaking  USTs,  it  feels  that  part 
24  should  be  employed  for  corrective 
action  orders  issued  pursuant  to  section 
9003(h)  and  for  administrative  hearings 
requested  by  recipients  of  such  orders. 
Thus,  EPA  proposed  that  the  part  24 
procedures  be  amended  to  include 
carrective  action  orders  issued  pursuant 
to  section  9003(h).  The  proposed 
amendment  was  published  in  the 
Federal  Register  on  August  15, 1990  (55 
FR  33430)  along  with  an  invitation  to 
interested  members  of  the  public  to 
oomment  on  the  proposed  rule. 

B.  Summary  of  Proposed  Rule 

EPA  believes  that  use  of  the  part  24 
procedures  is  the  most  appropriate  way 
to  handle  the  issuance  of  and 
administrative  hearings  on  9003(h) 
corrective  action  orders  and,  thus, 
proposed  to  extend  the  scope  of  part  24 
to  include  such  orders.  The  Agency 
bdieves  that  the  uncomplicated, 
streamlined  nature  of  the  administrative 
procedures  under  part  24  make  it  more 
•oitable  than  part  22  for  issuing 
corrective  action  orders.  The  primary 
difference  between  the  two  sets  of 
proceedings  is  that  part  22  requires  full, 
adfudicatory  hearings  with  discovery 
and  examination  of  witnesses,  while 
part  24  provides  instead  for  the 
respondent's  full  review  of  the 
administrative  record.  Other  differences 
between  the  proceedings  are  illustrated 
in  the  flowcharts  (Figure  1). 
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Because  of  their  nature  and  purpose, 
part  24  proceedings  are  less  formal  and 
resource-intensive  than  part  22 
proceedings.  In  part  22,  EPA  decision- 
makers are  required  to  adjudicate 
specific  factual  issues  relating  to  the 
violation  in  question.  However,  the 
primary  purpose  of  part  24  proceedings 
is  to  establish  that  a  release  has 
occurred,  not  that  a  specific  violation 
has  occurred,  and  to  determine  the  most 
appropriate  corrective  measures  for  the 
release.  Because  the  part  24  proceedings 
do  not  allow  examination  and  cross- 
examination  of  witnesses,  less  time  and 
fewer  resources  are  needed  for 
preparation  and  conduct  of  the  hearings 
This  approach  is  congruous  with  the 
UST  program's  philosophy,  where  the 
primary  goals  include  reducing  the  risks 
from  UST  releases  as  quickly  as 
possible.  Thus,  EPA  believes  that  using 
part  24  procedures  for  9003(h)  corrective 
action  orders  would  avoid  unnecessary 
time  delays  and  expenditures  of  Agency 
or  respondent's  resources,  and  would 
provide  a  more  suitable  framework  for 
issuing  corrective  action  orders  than 
would  the  part  22  procedures. 

In  its  August  1990  proposal,  the 
Agency's  intent  was  to  amend  40  CFR 
part  24  by  expanding  the  scope  of 
coverage  of  the  rule  to  include  9003(h) 
orders.  Consistent  with  use  of  part  24  foi 
RCRA  section  3008(h)  orders.  EPA 
proposed  that  the  part  24  procedures  be 
used  only  when  issuing  a  9003(h] 
corrective  action  order  alone.  If  a 
9003(h)  corrective  action  order  is  issued 
in  conjunction  with  a  9006  order  to 
compel  compliance  with  specific 
requirements  or  to  assess  civil  penalties, 
the  part  22  procedures  will  be  followed. 
This  allows  for  the  full  adjudicatory 
proceedings  under  part  22  in  those  cases 
where  issues  of  fact  are  most  hkely  to 
be  in  dispute.  Table  1  illustrates  when  to 
follow  part  22  and  part  24  procedures. 

Table  1 


Table  1— Continued 


Typ«of  ordar 


Section  9003(h)  Corrective 
Action  Order  requiring  m- 
vestigatioris.  studies,  and/ 
or  corrective  action. 

SectKjn  9003(h)  Corrective 
Action  Order  issued  In  corv 
junction  with  a  9006(a) 
Compliance  Order  requmng 
connpliance  «yith  specrfic  re- 
quirements. 

Section  9003(h)  Corrective 
Action  Order  issued  m  con- 
junction with  a  section 
9006(a)  Compliance  Order 
assessing  avd  penalties. 


Pfocvium  to  uM 


40  CFR  part  24. 


40  CFR  part  22. 


40  CFR  part  22. 


Typeofonler 


Section  9006(a)  Compliance 
Order  requiring  comiJliance 
iMth  apacific  raquiremems 
and/or  assessing  civil  pen- 


^ocadufWtouM 


40  CFR  p«1  22. 


UMI 


EPA  also  proposed  to  amend  part  24 
by  selecting  the  appropriate  hearing 
procedures  (section  24.08)  for  9003(h) 
corrective  action  orders.  The  rules  at  40 
CFR  part  24  use  a  two-tiered  set  of 
procedures  for  conducting 
administrative  hearings.  The  two  tiers 
are:  (1)  Subpart  B — Hearings  on  Orders 
Requiring  Investigations  or  Studies;  and 
(2)  Subpart  C — Hearings  on  Orders 
Requiring  Corrective  Action.  Subpart  B 
procedures  are  used  when  the  initial 
RCRA  section  3008(h)  corrective  action 
order  directs  the  respondent  to 
undertake  either  (1)  Studies  of  the 
nature  and  extent  of  releases  of 
hazardous  waste  constituents;  or  (2) 
studies  of  the  available  alternatives  for 
remediating  such  releases,  either  alone 
or  with  limited  interim  corrective  action 
measures.  Procedures  in  subpart  C  are 
used  when  the  initial  3008(h)  corrective 
action  order  directs  the  respondent  to 
tindertake  specific,  comprehensive 
corrective  measures,  either  alone  or  in 
conjunction  with  investigatory  studies. 
EPA  proposed  that  the  subpart  C 
procedures  be  used  for  9003(h) 
corrective  actions  orders,  including 
those  rare  instances  when  an  order 
would  be  issued  that  did  not  instruct  the 
owner  or  operator  to  conduct  corrective 
measures. 

ni.  Analyris  of  Today's  Rule 

A  number  of  comments  on  the 
proposed  rule  were  received  from 
representatives  of  the  regulated 
commimity  and  trade  associations. 
While  the  basic  approach  and  structure 
of  the  rule  remain  unaltered,  the 
comments  have  prompted  the  Agency  to 
make  certain  changes  to  the  rule,  A 
summary  of  EPA's  response  to  the  major 
comments  and  a  discussion  of  the 
revisions  to  the  rule  are  provided  below. 
The  full  comment  response  document  is 
available  in  the  UST  docket.  Call  (202) 
475-9720  to  make  an  appointment  with 
the  docket  clerk. 

A.  Statutory  Mandate 

The  issue  raised  most  frequently  by 
commenters  addressed  the  Agency's 
interpretation  of  RCRA  section 
9003(h)(4).  which  requires  that  9003(h) 
orders  be  subject  to  the  "same 
requirements"  as  9(X)6  orders.  The 
commenters  argued  that  since  EPA  uses 


the  part  22  procedures  to  issue  9006 
orders,  and  not  those  in  part  24,  the  part 
22  procedures  also  should  apply  to 
9003(h)  orders. 

The  Agency  disagrees  that  section 
9003(h)  requires  that  part  22  procedures 
be  used  for  corrective  action  orders.  The 
statute,  at  section  9003(h)(4).  states  that 
corrective  action  orders  "shall  be  issued 
and  enforced  in  the  same  manner  and 
subject  to  the  same  requirements  as 
orders  under  section  9006,"  but  does  not 
provide  any  reference  to  the  procedures 
as  part  22.  Thus.  EPA  believes  that  the 
statutory  reference  to  "the  same 
requirements"  is  directed  toward  the 
requirements  in  section  9(X)6  itself,  and 
not  the  requirements  in  the  part  22 
procedures  that  EPA  has  chosen  to 
implement  section  9006.  There  are  three 
requirements  set  forth  in  section  9006(b): 

•  Respondent  must  be  guaranteed  a 
public  hearing; 

•  Respondent  has  30  days  to  request  a 
hearing  before  the  order  becomes  final; 
and 

•  EPA  "may"  promulgate  rules  for 
discovery  procedures. 

The  part  24  procedures  provide  for 
due  process  through  a  public  hearing 
(see  discussion  below)  and  allow  the 
respondent  30  days  to  request  such  a 
hearing  and.  therefore,  fulfill  the 
requirements  of  section  9006(b).  With 
respect  to  the  statutory  language  for 
discovery  procedures,  it  should  be  noted 
that  the  statute  says  that  the  Agency 
"may"  promulgate  discovery  rules, 
clearly  suggesting  that  hearings  which 
did  not  contain  this  feature  also  would 
be  acceptable.  Thus,  because  the  part  24 
procedures  meet  the  requirements  set 
forth  in  section  9006.  their  use  is 
permitted  by  the  statute,  regardless  of 
the  fact  that  the  part  22  procedures  were 
chosen  to  implement  orders  under 
section  9006. 

This  interpretation  is  consistent  with 
EPA's  previous  rulemaking  to  establish 
the  part  24  procedures  for  RCRA  section 
3008(h)  corrective  action  orders  (53  FR 
12256.  April  13. 1988).  In  addition,  the 
use  of  part  24  procedures  for  3008(h) 
corrective  action  orders  has  been  upheld 
in  a  recent  court  decision,  Chemical 
Waste  Management  Inc.  v.  United 
States  Environmental  Protection 
Agency.  873  F.2d  1477  (D.C.  Cir.  1989). 
The  court  ruled  that  because  the  statute 
did  not  specifically  reference  the  part  22 
procedures,  the  Agency's  use  of  part  24 
procedures  for  hearings  on  corrective 
action  orders  under  section  3008(h) 
reflects  a  reasonable  interpretation  of 
the  statute. 

One  commenter  also  suggested  that 
section  9003(h)(4)  only  provides 
authority  to  issue  corrective  action 
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orders  for  releases  from  petroleum 
USTs.  The  Agency  disagrees,  because 
section  9003(h)(4)  also  includes  orders 
"to  carry  out  regulations  under 
subsection  (cU4)  of  this  section."  and 
that  section  (and  the  regulatioiu  issued 
pursuant  thereto)  includes  both 
petroleum  and  hazardous  substance 
USTs.  Therefore,  the  Agency  is 
promulgating  the  rule  as  proposed. 

B.  Due  Process  Issues 

A  number  of  commenters  expressed 
concern  that  the  procedures  under  part 
24  would  deprive  recipients  of  9003(h) 
orders  of  due  process.  In  particular, 
commenters  were  concerned  about  the 
respondent's  right  to  discover  the 
government's  evidence  or  cross-examine 
government  witnesses,  and  to  appeal  the 
order.  Commenters  also  requested 
clarification  on  whether  orders  would  be 
}udicially  reviewable. 

The  Agency's  argument  that  part  24 
procedures  do  provide  due  process  for 
corrective  action  orders  was  initially  set 
forth  in  the  preamble  to  the  final  rule  on 
use  of  part  24  procedures  for  RCRA 
section  300efh)  orders  (53  PR  12256. 
April  13, 1988).  In  that  preamble,  the 
Agency  weighed  the  factors  cited  in 
Mathews  v.  Eldridge,  424  U.S.  319  (1978). 
which  established  how  much  process  is 
due  in  an  administrative  hearing.  Those 
factors  *vere,  on  the  one  hand,  EPA's 
interest  in  avoiding  (1)  resource  outlays 
and  (2)  delays  in  responding  to  releases 
that  would  result  from  the  preparation 
for  and  participation  in  full  adjudicatory 
hearings,  and.  on  the  other  hand.  (1)  the 
respondent's  costs  of  undertaking 
corrective  action,  and  (2)  the  risk  that 
the  respondent  might  be  forced  to  incur 
such  costs  unnecessarily,  because  EPA 
has  proraolgated  rules  that  do  not 
adequately  provide  for  resolution  of 
factual  disputes.  The  Agency  concluded 
in  the  preamble  that  given  the  technical 
nature  of  corrective  action  cases,  the 
part  24  proceedings  would  provide 
adequate  resolution  of  technical 
di.sputes  and.  thus,  the  risks  to  the 
respondent  would  be  minimal.  In 
addition,  the  corrective  action 
regulations  in  Subpart  F  of  40  CFR  part 
280,  with  whidi  section  9003(h)  orders 
must  be  in  conformity,  provide  direction 
to  the  issuer  of  the  order  and  thus 
reduce  the  likelihood  of  error  and. 
consequently,  the  need  for  a  hearing. 
Fartbermore,  lengthy  administrative 
proceedings  would  be  resource- 
intensive  and  incompatible  with  the 
Agency's  need  to  accomplish  clean-ups 
quickly  k>  avoid  adverse  health  and 
environmental  impacts.  EPA's  argument 
that  part  24  procedures  provide  due 
process  has  been  upheld  in  Chemical 
Waste  Management  Inc.  v.  EPA,  in 


which  the  court  declared  that  use  of  part 
24  procedures  for  RCRA  3008(h) 
corrective  action  orders  did  not  on  their 
face  deprive  respondents  of  the 
constitutional  requirement  of  due 
process. 

Specifically,  although  cases  involving 
corrective  action  orders  may  present 
some  factual  issues  for  resolution,  there 
will  be  fewer  factual  issues  than  in 
cases  where  there  are  alleged  regulatory 
violations.  Furthermore,  the  questions 
that  do  arise  will  be  more  technical  In 
natxire.  and  will  focus  on  whether  a 
release  has  occurred  and  what 
remediation  should  be  undertaken, 
rather  than  on  specific  factual  issues 
needed  to  prove  whether  a  violation  has 
occurred.  Such  technical  questions  can 
just  as  easily,  and  perhaps  more 
effectively,  be  resolved  through  careful 
analysis  of  the  administrative  record 
and  the  written  submissions  and  oral 
statements  of  the  parties.  Thus,  formal 
discovery  will  not  be  necessary  because 
part  24  provides  the  respondent  with  full 
access  to  the  administrative  record.  The 
part  24  regulations  also  provide  several 
opportunities  for  a  closer  examination  of 
difficult  factual  issue*,  such  as  liability 
for  corrective  action.  Specifically. 
S9  24.11  and  24.15(a)  allow  the  Piesiding 
Officer  to  address  questions  to  either 
party;  |  24.11  (Subpart  B)  provides 
opportunity  for  technical  and  legal 
discussions  between  the  parties;  and 
S  24.24(d)  (Subpart  C)  allows  the 
respondent  (with  the  Presiding  Officer's 
permission)  to  submit  questions  in 
writing  to  EPA  prior  to  the  hearing. 
Thus,  lengthy  administrative  hearings 
that  include  extensive  discovery  and 
cross-examination  not  only  are 
incompatible  with  the  need  to 
accomplish  clean-ups  quickly,  but  also 
are  unnecessary  from  a  due  process 
standpoint. 

The  Agency  believes  that  the  part  24 
proceedings  also  provide  due  process 
with  respect  to  appeals.  In  particular, 
part  24  allows  the  respondent  to  identify 
and  bring  to  the  attention  of  the 
Regional  Administrator  any  factual  or 
legal  errors  in  the  recommended 
decision,  prior  to  the  Anal  decision. 
Thus,  final  decisions  issued  under  the 
part  24  procedures  already  incorporate 
review  and  approval  by  the  Regional 
Administrator.  Furthermore,  the  Agency 
is  clarifying  that  the  final  decision  made 
by  the  Regional  Administrator  after  the 
conclusion  of  the  hearing  to  either  sign 
or  modify  the  Presiding  Officer's 
decision  is  final  Agency  action  that  is 
not  appealable  to  the  Administrator. 
However,  the  final  order  is  not  judicially 
reviewable  until  the  agency  seeks  to 
enforce  the  order  or  until  the  order  has 


been  fully  implemented,  because  the 
statute,  in  the  opinion  of  the  Agency, 
precludes  pre-enforcement  or  pre- 
implementation  review.  In  addition,  the 
completioa  of  the  dispute  resolution 
process  does  not  permit  immediate 
judicial  review,  for  the  same  reasons 
that  a  final  order  is  not  immediately 
reviewable  by  the  courts. 

C  Procedures  for  the  Hearing  Process 

The  rules  at  40  CFR  part  24  use  a  two- 
tiered  set  of  procedures  for  conducting 
administrative  hearings.  Subpart  B 
procedures,  which  are  less  formal  and 
time-consuming,  are  used  when  the 
initial  corrective  action  order  directs  the 
respondent  to  undertake  either  studies 
of  the  nature  and  extent  of  releases,  or 
studies  of  the  available  alternatives  for 
remediating  such  releases.  Subpart  C 
procedures  are  used  when  the  initial 
corrective  action  order  directs  the 
respondent  to  undertake  specific  or 
comprehensive  corrective  measures. 

In  the  preamble  to  the  proposed  rule, 
EPA  suggested  that  9003(h)  corrective 
action  orders  will  be  issued  primarily  in 
situations  when  a  release  is  suspected 
to  have  occurred.  In  these  cases,  the 
Agency  typically  will  issue  a  single 
order  requiring  the  owner  or  operator 
both  to  confirm  the  release  and  to 
conduct  corrective  measures.  The 
Agency  also  indicated  that  procedures 
for  hearings  requested  by  the  recipients 
of  such  orders  would  be  more 
appropriately  governed  by  the  subpart  C 
procedures.  Thus,  the  Agency  proposed 
that  the  subpart  C  procedures  be  used 
for  all  9003(h)  corrective  actions  orders, 
including  those  rare  instances  when  an 
order  would  be  issued  that  did  not 
instruct  the  owner  or  operator  to 
conduct  corrective  measures.  However, 
several  commenters  disagreed  with  the 
Agency's  intent  to  issue  single  orders  for 
both  the  investigation  and  clean-up 
phases  of  UST  remediation.  In  general, 
the  commenters  indicated  that  such 
orders  would  be  unfair  to  respondents 
and  would  be  inconsistent  with  the 
Agency's  procedures  for  RCRA  section 
300a(h)  orders. 

With  respect  to  releases  from  USTs. 
the  statute  at  section  9003(h)  provides 
Regional  enforcement  officers  with  the 
choice  of  issuing  either  a  single  or  joint 
order.  Because  9003(h)  orders  usually 
will  be  issued  in  response  to  releases  of 
kitown  substances  (i.e..  petroleum  or 
chemical  products  that  contain 
hazardous  substances),  no  detailed 
studies  or  extensive  site  investigations 
will  be  needed  to  characterize  the 
substances  released.  Thus,  the  Agency 
maintains  that  a  typical  9003(h)  order 
will  either  require  corrective  action  only. 
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or  will  require  investigations  and  studies 
along  with  a  directive  that  corrective 
action  must  be  undertaken,  if  necessary, 
based  on  the  results  of  those  studies. 

Consistent  with  the  comments 
received,  the  Agency  does  acknowledge 
that  there  may  be  circumstances  when 
an  order  would  be  issued  for 
investigation/study  only.  The  comments 
received  on  the  proposed  rule  indicated 
that  there  was  confusion  as  to  whether 
subpart  B  or  subpart  C  would  be  used  in 
those  circumstances.  To  resolve  this 
confusion,  the  Agency  determined  that  it 
would  be  appropriate  to  make  the  rule 
consistent  with  the  procedures  for 
3008(h)  orders.  Thus,  EPA  revised  the 
rule  to  clarify  that  subpart  B  procedures 
would  be  used  in  situations  when  an 
order  compels  an  investigation/study 
only,  while  subpart  C  would  be  used  for 
joint  orders  or  corrective  action  only 
(see  Table  2). 

TABI£2 


Action  required 

S  3006(h)  orders 

§9003(ti)  orders 

Site 

Subparts 

Subparts 

mvestigation 

procedures. 

procedures. 

only. 

Corrective 

SubpanC 

SubpartC 

actior)  orfly. 

procedures. 

procedures. 

ate 

SubpartC 

SutjpartC 

investigation 

procedures. 

procedures. 

and 

corrective 

actioa 

UMI 


rV.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  No.  12291.  the 
Agency  must  determine  whether  a  new 
regulation  is  a  "major"  rule  and  prepare 
a  Regulatory  Impact  Analysis  (RIA)  in 
connection  with  a  major  rule.  A  "major" 
rule  is  deflned  as  one  that  is  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  and  local  government 
agencies  or  geographical  regions;  or  (3] 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation.  or  on  the 
ability  of  U.S.-based  enterprises  in 
domestic  or  export  markets.  The  notice 
published  here  is  procedural  in  nature, 
will  not  have  any  important  economic 
impacts,  and  will  not  significantly  affect 
the  operations  of  regional  or  other 
program  offices.  Therefore,  today's  rule 
is  not  deemed  to  be  a  "major"  rule  and, 
accordingly,  does  not  trigger  the 
requirement  that  a  regulatory  impact 
analysis  be  prepared. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.)  requires  the  Agency 
to  prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  this  amendment  merely 
establishes  hearing  procedures  and  has 
no  significant  economic  impact  on  a 
substantial  number  small  entities,  it 
does  not  trigger  the  requirement  in  the 
Regulatory  Flexibility  Act  that  a 
regulatory  flexibility  analysis  be 
prepared. 

C.  Paperwork  Reduction  Act 

This  final  amendment  contains  no 
information  collection  requirements  and 
thus  will  not  increase  the  paperwork 
burden  on  the  regulated  community  in 
contravention  of  the  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  24 

Administrative  practice  and 
procedure.  Corrective  action.  Hazardous 
materials.  Revocation  of  operating 
authority;  Underground  storage  tanks. 

Dated:  September  17. 1991. 
William  K.  Reilly. 

Administrator. 

For  the  reasons  set  out  in  the 
Preamble,  part  24,  Chapter  I.  of  Title  40, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  24— {AMENDED] 

1.  The  authority  citation  for  part  24  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  sections  6912,  6928. 
6991b. 

2.  Section  24.01  is  amended  by 
redesignating  paragraph  (c)  as  (d)  and 
by  revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  24i)1    Scop*  of  th«M  rulM. 

(a)  These  rules  establish  procedures 
governing  issuance  of  administrative 
orders  for  corrective  action  pursuant  to 
sections  3008(h)  and  g003(h)  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (the  Act),  and  conduct  of 
administrative  hearings  on  such  orders. 


except  as  specified  in  paragraphs  (b) 
and  (c)  of  this  section 

*  *        *        •        • 

(c)  The  hearing  procedures  appearing 
at  40  CFR  part  22  govern  administrative 
hearings  on  any  order  issued  pursuant  to 
section  9003(h)  of  the  Act  that  is 
contained  within  an  administrative 
order  that  includes  claims  under  section 
9006  of  the  Act. 

*  *        *        •        • 

3.  Section  24.02  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  24.02    iMuanc*  of  InHiai  orders; 
definition  of  final  orders  and  orders  on 
consent 

(a)  An  administrative  action  under 
section  3008(h]  or  9003(h)  of  the  Act 
shall  be  commenced  by  issuance  of  an 
administrative  order.  When  the  order  is 
issued  imilaterally.  the  order  shall  be 
referred  to  as  an  initial  administrative 
order  and  may  be  referenced  as  a 
proceeding  under  section  3008(h)  or 
9003(h)  of  the  Act.  When  the  order  has 
become  effective,  either  after  issuance 
of  a  final  order  following  a  final  decision 
by  the  Regional  Administrator,  or  after 
thirty  days  from  issuance  if  no  hearing  is 
requested,  the  order  shall  be  referred  to 
as  a  final  administrative  order.  Where 
the  order  is  agreed  to  by  the  parties,  the 
order  shall  be  denominated  as  a  final 
administrative  order  on  consent. 
***** 

4.  Section  24.04  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  24.04    Filing  and  service  of  orders, 
decisions,  and  documents. 

(a)  Filing  of  orders,  decisions,  and 
documents.  The  original  and  one  copy  of 
the  initial  administrative  order,  the 
recommended  decision  of  the  Presiding 
Officer,  the  final  decision  and  the  final 
administrative  order,  and  one  copy  of 
the  administrative  record  and  an  index 
thereto  must  be  filed  with  the  Clerk 
designated  for  3008(h)  or  9003(h)  orders. 
In  addition,  all  memoranda  and 
doctunents  submitted  in  the  proceeding 
shall  be  filed  with  the  clerk. 
***** 

5.  Section  24.08  is  revised  to  read  as 
follows: 

§  24.08    Selection  of  appropriate  hearing 
procedure*. 

(a)  The  hearing  procedures  set  forth  in 
subpart  B  of  this  part  shall  be  employed 
for  any  requested  hearing  if  the  initial 
order  directs  the  respondent 

(1)  To  undertake  only  a  RCRA  Facility 
Investigation  and/or  Corrective 
Measures  Study,  which  may  include 
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monitoring,  surveys,  testing,  information 
gathering,  analyses,  and/or  studies 
(including  studies  designed  to  develop 
recommendations  for  appropriate 
corrective  measures),  or 

(2)  To  undertake  such  investigations 
and/or  studies  and  interim  corrective 
measures,  and  if  such  interim  corrective 
measures  are  neither  costly  nor 
technically  complex  and  are  necessary 
to  protect  human  health  and  the 
environment  prior  to  development  of  a 
permanent  remedy,  or 


(3)  To  undertake  investigations/ 
studies  with  respect  to  a  release  from  an 
underground  storage  tank. 

(b)  The  hearing  procedures  set  forth  in 
subpart  C  of  this  part  shall  be  employed 
if  the  respondent  seeks  a  hearing  on  an 
order  directing  that 

(1)  Corrective  measures  or  such 
corrective  measures  together  with 
investigations/studies  be  undertaken,  or 

(2)  Corrective  action  or  such 
corrective  action  together  with 
investigations/studies  be  undertaken 


with  respect  to  any  release  from  an 
underground  storage  tank. 

(c)  The  procedures  contained  in 
subparts  A  and  D  of  this  part  shall  be 
followed  regardless  of  whether  the 
initial  order  directs  the  respondent  to 
undertake  an  investigation  pursuant  to 
the  procedures  in  subpart  B  of  this  part, 
or  requires  the  respondent  to  implement 
corrective  measures  pursuant  to  the 
procedures  in  subpart  C  of  this  part. 

[FR  Doc.  91-23367  Filed  9-26-01:  6:45  am] 
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Presidential  Documents 


Notice  of  September  26,  1991 

Continuation  of  Emergency  Regarding  Export  Control 
Regulations 


On  September  30,  1990,  consistent  with  the  authority  provided  me  under  the 
International  Emergency  Economic  Powers  Act  (50  U.S.C.  1701,  et  seq.),  I 
issued  Executive  Order  No.  12730.  In  that  order,  I  declared  a  national  emer- 
gency with  respect  to  the  unusual  and  extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States  in  light  of  the 
expiration  of  the  Export  Administration  Act  of  1979,  as  amended  (50  U.S.C.' 
App.  2401,  et  seq.].  Because  the  Export  Administration  Act  has  not  been 
renewed  by  the  Congress,  the  national  emergency  declared  on  September  30, 
1990,  must  continue  in  effect  beyond  September  30, 1991.  Therefore,  in  accord- 
ance with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I 
am  continuing  the  national  emergency  declared  in  Executive  Order  No.  12730. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted  to  the 
Congress. 


THE  WHITE  HOUSE, 
September  26.  1991. 
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701 _ „ 46367 

905 -49131 

010 -...46223 

915. ._.„ - 46224 

9ia. 45884 

917. .46368.  46983 

919 49132 

920 48725 


828. — 


829.. 


855.. 
967.. 


.48725 
.46984 
.46724 

.48726 


961. 

993.. 

1007.. 

1124.-. 

1405.... 

1421  ..„ 

1435.... 

1485-. 

1600.... 

1712 

1739 

1901 

1930 

1944 

3403 

3407 


51.... 
180.. 


. 48727-48729 
.43547 
.43680 

46226 

-._ 47125 

.46369.  47125 
.47125,  47351 

46108 

.49133 
.47832 
.47832 
.48095 
.47375 
.47375 
.47862 
.49242 


.47832 
.43558 


273 46127 

277 461 27 


301 

354..-.. 

916 

917..._. 

920 

959 


.46737,48611 

...„ 48270 

__ 46739 

46739 

48762 

43559 


966 48764 

981 _ 46242.  48765 

987 46243 

1413 46574 

1755 48132.  46575 

1940. -....46576 

1980 48116 

8CFR 

21 7 „ 46716 

243 48730 

280 - -.45885 

Proposed  Rul#K 

287 


.48766 


9CFR 

7a 

PfOPOMd  RuIm: 

130. 

308.. 
318.. 
381.. 


.46106 


-.48270 
-.46354 

...48131 
...48131 


10  CFR 

13 471 32 

73 -- 47671 

1048 48096 

1 705 -  471 44 

PropoMd  RiMSi 

2 — 46739 

30 - 48445 

40. 46739.  48445 

50 46739,  48445 

51 46739,  47016 

70 46739.  48445 
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72 

48445 

75 

110 

140 

™„ 46739 

46739 

46739 

150 

170 

„.- 46739 

46739 

12CFR 

19 

46667 

201 

48730 

207 

220 

..46109,46110.46227 
46109 

221 

46110,46227 

611 

46111 

612 

48097 

620 

46111 

621 

„ 461 1 1 

701 

48421 

741 

44128 

1507 

4.3997 

PropOMd  RuIm: 

203 47703 

323 

584 

47035 

47919 

613 

45902 

618 

1608 

13CFR 

108 

45902 

47164 

43867 

121 

43869 

Propos«d  RuIm: 

121 43891 .  47920 

14CFH 

21 45886.  45888.  47900. 

48097 
23 47900 

25 

..  45886.  45888   48097 

39 43548-43550,  45891- 

45893. 461 1 2, 46228-46233. 

46725,  46985, 47376-47378. 

47671.47672.47901 

61 _ 43970,  47833 

71 43691,  46113.  46523. 

46727. 47902. 47903, 48427, 

46428.49136 

73 46523 

75 

46113 

91 

48088.48628 

93 

97 

108 

.43692.43965,46235. 
48092 

48100-48101 

„ 48370 

121 

„ 43974 

129 

48370 

135 _ 

161 

43974 

48661 

221 

44000 

1214 

47146-47148 

1217._... 

47148 

1266...._ „ 48429 

PropoMd  Rutes: 

Ch.  1 4fiRfl_S 

39 

71 

75 

..45904.46587.46588 

.45906.47036,48768, 

48769 

46747 

93 

46674 

15CFR 

779 

4CJ1.37 

Propo*#d  Rutot: 

925 47836 

16CFR 

4 

49138 

305 43693,  46524,  46728 

1000 - 46235 

1500„ 

49139 

1501 

46986 

Ch  II 

.   47166 

435 

..46133.48270 

17CFR 

5       

43694 

15 

43694 

33 

229 

43694 

48103 

230 

48103 

249 

„..  45894 

PropoMd  RuIm: 
5 

43726 

32 

43560 

240 

249 

18CFR 

PropoMd  Rul**: 

1312 

19CFR 

Ch.  1 

10 

.44014.46748 
.44014.  44029 

..46259.  46261 

.46114.47268 
48823 

146 

46371 

171..„ 

48823 

172. 

177 

48823 

46372 

Proposed  Rutoc 

4 ..... 

10 

48448 

>....  48448 

102 

48448 

134 

„....  48448 

177 

20CFR 

10 

.46134.  48448 
47674 

367 

46374 

PropoMd  Rula*: 
10 

47713 

255 

47426 

335 

47430 

21CFR 

14 

48103 

172 

46667 

173 

46667 

178 

43697 

310 

46823 

510 

43698 

520 

43698 

529 

558 

43698 

48732 

878 

47150 

1310 

48732 

PropoMd  Rules: 

101 

43964 

356. 

48302 

369 

48302 

22CFR 

40 

43551 

41 

46716 

43.... 

46904 

302 

43699 

Propo##o  Ruws! 
41 

43565 

120 

43894 

121 43894.  43896,  46753. 

46754 


24CFR 

203 46964 

291 46952-46964 

577 46952 

578 46952 

888 49024 

905 46356,  47852 

906 47852 

965 46356 

990 46356 

PropoMd  Rul#sc 

905 45814 

963 _ _ 48453 

990 45814 

2SCFR 

Propoasd  Ruiss: 

83 47320 

101 „ 48082 

1 03 48082 

26CFR 

1 47379.  47524-47659. 

47904.48443.48733 

35a. 47904 

602 47379 

Propossd  Ruiss: 

1 43571,47921-47928. 

48457-48465,49151 

7 49151 

20 46244.  46245 

25 46244.  46245 

31 47929 

53 43571 

602 47928 

27CFR 

55 „ 49139 

1 78 43649 

Propossd  Ruiss: 

4 46393 

5 46393,  49152 

9 46135.  47039.  47044 

28CFR 

0 48734 

PropoMtf  Ruiss: 

16 44049.  48469 

76 45907 

29CFR 

92 461 16 

102 49141 

541 45824 

1910 _. 43699 

1 926 43699 

261 9 46525 

2676 ; 46526 

Propossd  Rules: 

541 45828 

1910 47348.  47892.  48133 

1926 47348 

30CFR 

56 46500 

57 46500 

206 46527 

705 46987 

706 46987 

916 46531 

917 47907 

PrOpossd  RuIss: 

Ch.  II 47049 

46 48720 

48 48376 


56 

48720 

57 

48720 

75 

77 

48,376 

.48376,48720 

218 

46396 

230 

46396 

701 

724 

..44049 

45780,48714 
48924 

740 

761 

46396 

46396 

772 

46396 

773 

45780 

778 

45780 

780 

44049 

784 „ 

785 

44049 

48714 

816 

44049 

817 

44049 

840 

843 

846 



45780 

45780 

.„ 48924 

901 

44050 

914.... 

_ 47051 

934 

47929 

935 

31CFR 

505 

•  ••»■•••••■•■ 

.46588,48470 
..45894 

520 

45894 

575 

48104 

32CFR 

163 

43871 

199 

44001 

518.„ 

48932 

619 

45895 

706 

PropOMd  Rul#s: 

199 

.47151-47153 
.48134.48135 

229 

.46259,  46261 

312 

46137 

33CFR 

1 

43700 

100 

117 

.46376, 
..43649 

47911.48105, 

48735 

43871.  49145 

165 

.43701.48105 

64 

47930 

117 

.47932.  48770 

130 

.._ 49006 

131 

.: 49006 

132. 

49006 

137 

157..„ 

•• — 

..49006 
44051 

161 

48771 

162 

48773 

330 

402 

47431 

34CFR 

668 

43701 

682 

.43701.48990 

Proposed  RuIm: 
222 

46670 

652 

48400 

682. 

43978 

36CFR 

211 

46549 

217 

242 

46549 

„. 43552 

1191 

45500 

1192 

45530 

UMI 
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III 


PropOMd  RuIM! 

1 3 46589 

296 _ 46259,  46261 

37CFR  j 

1 ].._ 46823 

2 i 46376 

202 _ 47402 

PropoMd  RuIm: 

202 481 37 

38CFR 

21 44007 

36 48735 

PropoMdRutM: 

21 461 40 

39CFR 

1 1 1 46551 ,  48437 

PropoMdRulM: 

265 .43736 

40CFR 

24 „„ 49376 

35 _ 47403 

52 „.  45896,  46116.  46555 

61 _- 46380.  47404 

80...„ _- 461 1 9 

81 43872.46116 

1 36 43702 

228 47410.48106 

248 _ „..  43702 

252 _- 43702 

253 43702 

262 43704 

265 _ 4791 2 

266 ._ „...  43874 

271 43704,  47153.  47675 

300 46121.  48438 

712 49146 

71 6 491 46 

721 43877,  46728,  47677 

799 43878.47912 

PropoMd  RtiM: 

Ch.  I ;. 46756 

52...„ 46590.  48472 

60 46396 

61 „ 46252 

80 _ 43882.  48140 

82 __ 43842,  46041 

85 _ 45866,  48350 

86 _..  43882.  48140,  48272, 

48350 

88 48614 

141 43573,  491 53 

142 „ 43573 

180 43737.  46257 

1 86 48257 

228. 47173.  47432 

260 46396 

261 „ 48000 

264 43574,  46396 

265 43574,  46396 

266 _» „ 48000 

270 46396 

271 46396 

281 46756 

300 _ 46142 

372 48474,  48475 

280 43574 

600 43682.  48140 

721 ... 4771 4 

744. 4771 7 

761 43574 

795 43574 

798 -..._ 43574 


799 

41CFR 

51-1 

.43574.  43897 
48974 

51-2 

„..  48974 

51-3 

48974 

51-4 

51-5 

51-6 „ 

51-7 

48974 

™ 48974 

48974 

46974 

51-6 

51-9 

51-10 

48974 

48974 

48974 

302-1. .,_.  „  , 

302-3 

46988 

46968 

302-7 

46968 

42CFR 

57 

43648 

405 

408 

.43706.  46559 
48110 

410 

413 

43706 

43706 

414 

417 

...» 43706 

46562 

..._ 48880 

433 : 

441 ^„ 

.46380.48880 
48112 

442 

447 

.48826,  49147 
48826 

483 

488 

.48826.48880 
48826 

489 

-.48826 

498 

46826 

PropoMd  RulvK 

405 

409 

416 „„ 

484 

43CFR 

12. ..„ 

45926 

49154 

49154 

49154 

45897 

426 

43553 

5400 

5420 „ 

5450 

5460 _ 

47915 

47915 

-47915 

47915 

9230 „ 47915 

PuMIc  Lsno  Orcwrsi 
3776  (Revoked  in  Part 

by  PLO  6882) 47677 

6868 .43648 

6869 

6871 ,   .... 

6873 

6876 

43848 

46354 

..46354,  47632 
46122 

6877 „_ 461 23 

6878 _.- 461 23 

6879 _ _ -.46123 

6881 47414 

6882 

47677 

Cti.  II 

47049 

4 

45806 

3400...........ZZ. 

.  46259.  46260 
45939 

3410 

45939 

3420 

45939 

3440 

45939 

3450 

3460 

3470 

3480 „ 

44CFR 

59 - 

45939 

™ -....45939 

45939 

45939 

46758 

61 _ 46758 

62 _ 43881 .  46758 

64 46990,  47916 

65 46992,  46993 

67 „ -....46995 

75 „ 48758 

PrOBOBMl  RutattE 

67 ...47052 

46CFR 

61 2 _ 4741 5 

61 3 4741 5 

670 491 47 

801 47678 

1 228 471 57 

1 801 48076 


Ch.  XXIV 46263 

46CFR 

28 47679 

56 48736 

91 „ 46354 

189 46354 

221 46387.  471 58 

502 46998 

560 46388 

572 „ 46388 

586 44008 

PropOMd  RutoS! 

68 „. 46268 

514. 46044 

540 47434 

47  era 

0 - 43648 

1 44008 

1 5 48442 

73 43555.  43556.  43884, 

43885.  44009.  44010. 46123. 

46126.  46729-46732,  47158, 
47680, 48736 

76 48736 

90 43964,  48443 

94 - 48443 

97 43886.  43964 


1 5 - 48502 

63 48504 

69.-. 44053 

73 43575.  43576.  43900. 

44054, 46143.  46145.  46761- 
46763. 47177, 47178. 47717 

48CFR 

21 5 43986 

225 46520 

231 — 46520 

233 - 45832 

237 43986 

242 46520 

252 43986 

302 _ 47001 

304 47001 

306 47001 

307 ....„ 47001 

313- 47001 

31 5. 47001 

33a 47001 

352. 47001 

501 47003 

502 47003 

504..... 47003 

509 47003 

513 47003 

514 „ 47003 


47003.  47006 

47006 

47003 

47006 

47006 

47006 

44010 

44010 

43710 

..43710 

-48737 

-.48737 

-48737 

48737 

48737 

....48737 

48737 

..48737 

48737 

48737 

46737 

46737 

48737 

48737 

48737 

48737 


40CFR 

1 -_. 

27 „.. 

37 

38 — 

171 

178 

240 


.47007 
.45584 
.45584 


45584 

47158 

46354 

46126 

541 43711 

571 43556,  47007.  49148 

572 47007 

575 i.  4701 1 

580 47681 

586....- — .- „..  47007 

587 47007 

663 48384 


46672 

46667 

-..46732.  46734 

46390 

46390 

.-.46732.  46734 
...46732,  46734 
1 186 46732.  46734 


665.. 

1002- 

1011- 

1121.. 

1152- 

1160.. 

1181.. 


192 — 48505 

552 47434 

571 47436.  48140 

Ch.  X 461 45 

1 053 46397 

1 1 80 4851 0 

1 201 46272 

SOCFR 

17 46235.  47686,  47695, 

48748-46752 

20 46239.  49104.  49352 

100 - ..-43552 

204 _ 47163 

216 43887,  47418,  48115 

217 ^ 43713 

227 4371 3 

247 ,47418 
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253 46823 

285 46239.47918 

642 45898 

661 43888,  43889.  46735. 

47014 

663 43718.  46240 

669 48755 

672 47425.  47700 

675 43964,  45901.  46392, 

47425.47700,49149 

685 47163,  47701 

PropoMd  RuIm: 

17...._ 46145,  46273-46277, 

46397-46400, 47053, 47060. 
47718,47732 

20 43740 

23 48512 

61 1 47439 

649 „ 47061 

655 „...  47439 

663 „.  46401 ,  47441 

685 47268 


LIST  OF  PUBUC  LAWS 

Note:  No  public  tMlls  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  irKlusion 
in  today's  List  of  Put>Hc 
Laws. 

Last  List  August  22.  1991 


1991 


UMI 


Public  Laws 


102d  Congress,  1st  Session,  1991 


Pamphlet  pnnts  of  puWic  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

K^i^««Ll?^,?  ^**  '"^y  ^  purchased  from  the  Superintendent  of  Documents.  Washington.  DC 
20402-9328.  Pnces  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  annourKements 
of  newly  enacted  laws  and  prices). 


OnM<  Procong  Codi 

*6216 


DYES, 


Superintendent  of  Documents  Subscriptions  Order  Form 

To  fax  your  orders  and  inquiries -(202)  27S-0019 
-subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress,  1st  Session,  1991 


'm  please  send  me 
for  $119  per  subscription. 

1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  arc  subject  to  change 

International  customers  please  add  25%. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 
(Additional  address/anention  line) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of  Documents 
LH  GPO  Deposit  Account       I    I    I    I    I    I    I    J-TI 


(Street  address) 


LJ  VISA  or  MasterCard  Account 


m 


(City,  State.  ZIP  Code) 
i L 


(Credit  card  expiraUon  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signanire) 
4.  Mafl  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


-V5\ 


Editions  Available... 


Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  mi  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federad  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approadmatety  196  vdumM 
arxj  revised  at  least  once  a  year  on  • 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
yaar's  volumes  are  mated  to 
subscribers  as  issued 


MicroSdM  SubscripCioB  Prices: 

Federal  Registen 

Orteyear  $195 
Six  months:  $9750 

Code  of  Federal  Kegulations: 

Cun^ent  year  (as  Issued):  $t88 
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iftipainfmdeiit  of  DocmiMiits  Subscriptions  Order  Form 


*6462 


DYES, 


CfMrga  your  order. 
/fs  easy/ 

diili  ■  (208)  W3-32M  tnm  «.00  «.m.  to  4O0  p.m. 
UMim  tma.  Monday-f  ctday  (aacapl  ha««ay() 


Hexe  scntf  nc  ilw  tatUimng 
241  MCnOnCMC  POMUT: 


.One  year  $195 
.Current  year  $188 


.Six  Twmhs:  $97.50 


1.  The  total  eoet  of  my  order  is  S 

inieniaiioaai -customers  please  add  25% 
Please  Type  or  Prist 


.  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(CoM^Mwy  or  penonal  name) 
(Additional  address/atteatioii  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


i 


3.  PIcaic  chooae  mcttioil  of  payment: 

LJ  Check  payable  to  the  SMperintcndcnt  of  Documente 
D  GPO  Deposit  Account         I    I    I    I    I    iTI-D 
Q  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  II  I  I  M  I  iTT-n 

Thamk  you  for  yomr  order! 

(Credit  card  expiration  date) 


(Daytime  phone  UKluding  area  code) 


(SigMMM) 

4.  MaB  Tk  Superintendent  of  Documeiitiu  Covenunenl  Primii^  Office.  Washington,  D.C.  20402-9371 


(Rev.  2/90) 


t .    f.^ 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1989 
SUPPLEMENT:  Revised  January  1.  1991 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  ^m  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 


J 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:   *6788  Charge  your  ordf. 


DYES 


To  tax  your  ordtrt  and  InqutrlM.  202-Z7S-2SM 


m  please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
I     S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1991  SUPPLEMENT  TO  THE  GUTOE,  S/N  069-000-00038-0  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 
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Agricultural  Marketing  Service 

See  also  Packers  and  Stockyards  Administration 

RULES 

Almonds  grown  in  California,  49392 

Milk  marketing  orders: 

Eastern  Colorado,  49394 
Onions  grown  in  Texas,  49391 
PROPOSED  RULES 
Oranges  (navel)  grown  in  Arizona  and  California.  49432 

Agricultural  Worlters  Commission 

See  Commission  on  Agricultural  Workers 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Commodity  Credit 
-  Corporation:  Federal  Crop  Instirance  Corporation; 
Forest  Service:  Packers  and  Stockyards  Administration 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Agricultural  quarantine  and  inspection  services;  user  fees 

(Hawaii  and  Puerto  Rico),  49389 
NOTICES 

Pseudorabies  in  swine;  approved  testing  laboratories: 
List  update,  49451 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Florida.  49454 

Coast  Guard 

RULES 

Drawbridge  operations: 

Virginia,  49410 
Ports  and  waterways  safety: 

Cape  Fear  River,  NC— 
Safety  zone,  49412 

Lower  Hudson  River,  NJ  and  NY;  safety  zone.  49411 
PROPOSED  RULES 
Drawbridge  operations: 

North  Carolina,  49445 

Commerce  Department 

See  also  Export  Administration  Bureau;  Intematicjnal  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
49435 

Commission  on  Agricultural  Workers 

NOTICES 
Hearings,  49460 

Comptroller  of  the  Currency 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Comptroller;  order  of  succession,  49505 


Defense  Department 

RULES 

Acquisition  regulations: 
General  Accounting  Office  protest  procedures; 
implementation 
Correction,  49509 
Uncompensated  overtime;  evaluation  and  identincation 
Correction,  49509 

Energy  Department 

See  also  Energy  Information  Administration;  Federal  Energy 
Regulatory  Commisjiion;  Hearings  and  Appeals  Office. 
Energy  Department 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Industrial  waste  reduction  program,  49460 
Natural  gas  exportation  and  inyjortation: 
Northern  Natural  Gas  Co.,  49473 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

49461,  49462 

(2  docunents) 

Environmental  Protection  Agency 

RULES 

Air  quality  implementtttioD  plans;  approval  and 
promulgation;  various  States: 
Rhode  Island,  49414 
PROPOSED  RULES 
Air  programs: 
.    Stratospheric  ozone  protectioa — 

Ozone-depleting  substances;  production  and 
consumption  controls,  49548 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

National  Drinking  Water  Advisory  CounciL  49478 
Toxic  and  hazardous  substances  controh 
Compliance  audit  program  (Section  8(e))  modification; 
registration  and  agreement,  49478 
Water  pollution;  discharge  of  poUutaiUs  (NPDES); 
North  Carolina,  49479 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

PROPOSED  RULES 

Export  licensing: 
Commerce  control  list — 
Chemical  and  biological  weapons  production 
equipment.  49441 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Beech,  49408 
Airworthiness  standards: 

Special  conditions — 
Cessna  model  525  airplane,  49398 
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PROPOSED  RULES 

Air  carrier  certification  and  operations: 

Primary  category  aircraft.  49660 
Airworthiness  directives: 

Boeing.  49437.  49438 

.   (2  documents) 

British  Aerospace,  49439 

Federal  Communications  Commission 

RULES 

OMB  control  numbers  list.  49416 
PROPOSED  RULES 
Common  carrier  services: 
Local  exchange  carrier  validation  and  billing  information 
for  joint  use  calling  cards;  interexchange  carrier 
nondiscriminatory  access 
Correction.  49509 

Federal  Crop  Insurance  Corporation 

RULES 

Administrative  regulations: 
OMB  control  numbers,  49389 

Federal  Deposit  Insurance  Corporation 

NOTICES 
Privacy  Act: 
Systems  of  records.  49481 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Pacific  Gas  &  Electric  Co.  et  al..  49462 
Environmental  statements;  availability,  etc.: 

Orange  &  Rockland  Utilities,  Inc.,  49464 
Natural  Gas  Policy  Act: 

Panhandle  Eastern  Pipe  Line  Co.  et  al..  49464 

Stingray  Pipeline  Co.  et  al.,  49466 
Applications,  hearings,  determinations,  etc.: 

Arkla  Energy  Resources,  49470 

Entergy  Services,  Inc.,  49471 

MDU  Resources  Group,  Inc..  49471 

Transwestem  Pipeline  Co..  49471 

Trunkline  Gas  Co..  49472 

United  Gas  Pipeline  Co..  49472 

Western  Area  Power  Administration.  49472,  49473 
(2  documents) 

Federal  IMaritime  Commission 

NOTICES 

Agreements  filed,  etc.,  49481 
Federal  Railroad  Administration 

RULES 

Railroad  operating  rules: 
Grade  crossing  signal  system  safety;  reporting 
requirements,  49417 
Railroad  user  fees.  49418 
PROPOSED  RUUS 

Accidents/incidents;  reports  classification  and 
investigations: 
Event  recorders.  49446 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  49508 
Applications,  hearings,  determinations,  etc.: 
Allied  Irish  Banks,  p.l.c.  et  al..  49482 


Bank  of  Camden  Employee  Stock  Ownership  Plan  et  a!.. 

49482 
Compagnie  de  Suez  et  al.,  49482 
Crestar  Financial  Corp.,  49483 
Haugo  Bancshares,  Inc..  49483 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Alamosa  springsnail,  etc..  49646 

Gulf  sturgeon,  49653 

Maria  Island  ground  lizard,  etc.  (six  foreign  reptiles). 
49649 

Na  Pali  beach  hedyotis  and  Ma'oli'oli,  49639 

Terlingua  Creek  cat's  eye.  49634 

Texas  trailing  phlox,  49636 
Migratory  bird  hunting: 

Federal  Indian  reservations  and  ceded  lands.  49626 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Marsh  sandwort,  etc.,  49446 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Bambermycins.  49410 

Sponsor  name  and  address  changes — 
Triple  "F."  Inc..  49409 
NOTICES 
Food  additive  petitions: 

Ethyl  Corp.,  49484 

W.R.  Grace  &  Co..  49485 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Oregon;  national  forests;  Pacific  yew  harvesting,  49451 
Rogue  River  National  Forest,  OR,  49452,  49453 
(2  documents) 

General  Accounting  Office 

RULES 

Erroneous  payments  of  pay  and  allowances,  and  of  travel, 
transportation,  and  relocation  expenses  and 
allowances;  claims  waiver  standards,  49482 
NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board,  49484 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
49484 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  49473,  49474 

(2  documents) 
Decisions  and  orders.  49475 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Family  self-sufficiency  program;  termination  of 
assistance.  49588 
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Public  and  Indian  housing: 

Family  self-sufficiency  program  guidelines,  49592 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  and  Indian  housing — 
Family  self-sufficiency  program;  incentive  award  rental 

vouchers  and  certificates,  49612 
Family  self-sufficiency  program;  incentive  awards, 
49604 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Real  estate  mortgage  investment  conduits;  reporting 

requirements  and  other  administrative  matters,  49512 
PROPOSED  RULES 
Income  taxes: 
Allocation  of  allocable  investment  expense;  cross 

reference,  49524 
Real  estate  mortgage  investment  conduits,  49526 

Hearing,  49545 
Real  estate  mortgage  investment  conduits,  reporting 
information;  and  allocation  of  allocable  investment 
expense 
Hearing,  49526 
Real  estate  mortgage  investment  conduits;  reporting 
I  information,  49525 

International  Trade  Administration 

NOTICES 

Antidumping: 

Carbon  steel  wire  rod  from  Argentina,  49455 

Fishnetting  of  man-made  fibers  from  Japan,  49456 

Shop  towels  from  Bangladesh,  49458 
Export  trade  certificates  of  review,  49458 
United  States-Canada  free-trade  agreement;  binational 
panel  reviews: 

Dumped  integral  horsepower  induction  motors,  etc.,  49459 

International  Trade  Commission 

NOTICES 

Antidumping: 
Television  receivers,  monochrome  and  color,  from  Japan; 
correction,  49509 
Applications,  hearings,  determinations,  etc.: 
National  Oceanic  and  Atmospheric  Administration; 
I  correction,  49509 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Metric  system  conversion;  policy  and  administrative 

procedures,  49446 
NOTICES 
Motor  carriers: 
Declaratory  order  petitions — 

Collette's  Service  Center,  Inc.,  49486 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 
Oregon,  49416 


NOTICES 

Environmental  statements;  availability,  etc.: 

TransColorado  Gas  Transmission  Project,  CO,  49485 
Realty  actions;  sales,  leases,  etc.: 

California,  49485 

Library  of  Congress 

RULES 

National  Film  Preservation  Act: 
National  Film  Registry;  film  selection  guidelines 
List  additions,  49413 

National  Foundation  on  the  Arts  and  the  Hunuinities 

NOTICES 
Meetings: 
Literature  Advisory  Panel,  49486 

National  Highway  Traffic  Safety  Administration 

RULES 

Importation  fees  schedule.  49427 
Motor  vehicle  safety  standards: 
Tires;  identification  and  recordkeeping;  technical 
amendments,  49426 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 

Gulf  sturgeon,  49653 
Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  49431 

Northern  anchovy,  49430 
Tuna,  Atlantic  bluefin  fisheries,  49430 
NOTICES 
Environmental  statements;  availability,  etc.: 

Gulf  of  Alaska  walleye  pollock,  49459 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 

etc.,  49486 
Grants  and  cooperative  agreements;  availability,  etc.: 
Presidential  Faculty  Fellow  Program;  correction,  49487 
Young  Investigator  Awards  program;  correction,  49489 
Meetings: 
Physics  Advisory  Committee,  49490 
President's  Committee  on  National  Medal  of  Science, 
49491 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Nuclear  material,  special;  eligibility  for  access  or  control: 

DOE-L  or  DOE-Q  reinvestigation  program  for  NRC-C 
access  authorization  renewal  requirements,  49435 
NOTICES 
Environmental  statements;  availability,  etc.: 

Florida  Power  Corp..  49491 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  49492 
Safety  analysis  and  evaluation  reports;  availability,  etc.: 

Tennessee  Valley  Authority,  49492 
Applications,  hearings,  determinations,  etc.: 

Alabama  Power  Co.,  49492 

Connecticut  Yankee  Atomic  Power  Co.,  49492 

University  of — 
Cincinnati,  49493 
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Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 
Rulemaking  petitions: 
American  Federation  of  Labor  et  al.;  North  Carolina  Slate 
plan  withdrawal,  49444 

Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Southern  Star  Stockyard,  Inc..  AL,  et  al.,  49454 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
49499 

Presidential  Documents 

EXECUTIVE  ORDERS 

Defense  Department;  authority  delegation  to  purchase 

metals,  minerals,  etc..  for  government  use  (EO  12773). 

49387 

Public  Health  Service 

See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  49500, 
49501 
(2  documents) 

Philadelphia  Stock  Exchange.  Inc..  49502 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Midwest  Stock  Exchange.  Inc.,  49500 

Philadelphia  Stock  Exchange,  Inc..  49503 
Applications,  hearings,  determinations,  etc.: 

Michaels  Stores,  Inc.,  49504 

Thrift  Supervision  Office 

NOTICES 

Conservator  appointments: 
Abraham  Lincoln  Federal  Savings  Association,  49506 

Receiver  appointments: 
Abraham  Lincoln  Federal  Savings  Bank,  49506 
Alexander  Hamilton  Federal  Savings  &  Loan  Association, 

49506 
American  Pioneer  Federal  Savings  Bank.  49506 
AmeriFederal  Savings  Bank,  FSB,  49506 
BancPlus  Federal  Savings  Association,  49506 
Center  Savings  &  Loan  Association.  F.A..  49506 
First  Federal  Savings  Association.  49507 
Southeastern  Federal  Savings  Bank.  49507 
Standard  Federal  Savings  Association.  49507 
Yorkville  Federal  Savings  &  Loan  Association.  49507 

Transportation  Department 

See  Coast  Guard:  Federal  Aviation  Administration;  Federal 
Railroad  Administration;  National  Highway  Traffic 
Safety  Administration 


United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
Chiefly  Feasts:  The  Enduring  Kwakiutl  Potlatch.  49507 
Stuart  Davis.  American  Painter,  49507 
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Treasury  Department 

See  also  Internal  Revenue  Service:  Thrift  Supervision  Office 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
49504.  49505 
(2  documents) 
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Presidential  Documents 


Executive  Order  12773  of  September  26,  1991 
Amending  Executive  Order  No.  10480 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  the  Defense  Production  Act  of  1950,  as 
amended  (50  U.S.C.  2601  et  seq.)  ("Act"),  and  in  order  to  transfer  the  responsi- 
bilities of  the  General  Services  Administration  as  authorized  under  the  Act,  it 
is  hereby  ordered  that  section  303  of  Executive  Order  No.  10480  is  amended  by 
deleting  "Administrator  of  General  Services"  and  inserting  "Secretary  of 
Defense"  in  lieu  thereof  and  that  section  604  of  Executive  Order  No.  10480  is 
amended  by  deleting  "General  Services  Administration"  and  inserting  "De 
partment  of  Defense"  in  lieu  thereof  and  by  deleting  "Administrator  of 
General  Services"  and  inserting  "Secretary  of  Defense"  in  lieu  thereof. 


THE  WHITE  HOUSE, 
September  26,  1991. 
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Rules  and  Regulations 


Federal   Register 

Vol.  56.  No.  189 

Monday.  September  Sft  1981 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  t>avtng 
general  appticabrtity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Coda  of  Federal  Regulations,  vrtiich  Is 
published  under  50  titles  pursuant  to  44 
U.&C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  318  and  354 
[Docket  No.  91-138] 
RIN  0S79-AA43 

User  Fees— Hawaii  and  Puerto  Rico; 
Postponement  of  Effective  Date 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule;  postponement  of 
effective  date. 

SUMMARY:  We  are  postponing  until 
further  notice  the  effective  date  for  the 
final  rule  published  on  April  23, 1991  (56 
FR  18490-18502,  Docket  Number  91-054). 
Although  previously  scheduled  to 
become  effective  on  August  1. 1991.  a 
postponement  of  the  effective  date  until 
October  1, 1991.  was  published  on 
August  1. 1991  (56  FR  36724,  Docket 
Number  91-113).  The  rule  would 
establish  user  fees  for  agricultural 
quarantine  and  inspection  ser\'ices  we 
provide  in  connection  with  the 
departure  of  passengers  from  Puerto 
Rico  and  Hawaii  on  certain  domestic 
airline  flights. 

EFFECTIVE  DATE:  September  30. 1991, 
APHIS  is  postponing  until  further  notice 
the  effective  date  of  the  final  rule 
published  on  April  23, 1991  (56  FR 
18496-18502,  Docket  Number  91-054). 
The  original  effective  date  of  August  1 
w  as  previously  postponed  until  October 
1, 1991,  by  publication  of  a  document  on 
August  1,1991  (56  FR  36724,  Docket 
Number  91-113). 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  A.  Havens,  Chief  Operations 
Officer,  Port  Operations.  PPQ,  APHIS. 
USDA,  Federal  Building,  room  635.  6505 
Belcrest  Read.  Hyatts\ine,  MD  20782, 
301-438-8295. 


SUPPI^MENTARV  INFORMATKMI: 

Background 

On  April  23, 1991  (56  FR  1M96--18502. 
Docket  Number  91-054).  we  published  a 
final  rule  under  authority  of  31  VS.C. 
9701  establishing  user  fees  for 
agricultural  quarantine  and  inspection 
(AQI)  services  provided  in  connection 
with  the  departure  of  passengers  from 
Puerto  Rico  and  Hawaii  on  certain 
domestic  airline  flights.  The  rule  was 
scheduled  to  become  effective  August  1. 
1991. 

The  August  1  date  was  postponed 
until  October  1, 1991,  by  Docket  Number 
91-113  (56  FR  36724)  because  we  had 
determined  that  affected  parties 
required  additional  time  to  address  fee 
implementation  concerns. 

Because  these  implementation 
concerns  have  not  yet  been  resolved,  we 
are  postponing  the  October  1  effective 
date. 

Accordingly,  the  October  1, 1991, 
effective  date  for  the  amendments  to  7 
CFR  parts  318  and  354  published  on 
August  1, 1991,  at  56  FR  36724  is 
postponed  until  further  notice. 

Authority  for  Part  318:  7  U.S.C.  ISObb, 
ISOdd.  ISOee.  150ff.  IGl.  162. 164a.  167;  31 
U.S.C.  9701: 7  CFR  2.17. 2.51.  and  371.2(c). 

Authority  for  Part  354:  7  U.S.C  2260,  21 
U.S.C.  136  and  136a;  31  U.S.C.  9701.  49  US.C. 
1741;  7  CFR  2.17.  2.51.  and  371.2(c). 

Done  in  Washington.  DC.  this  25th  day  of 
September  1991. 
Robert  Melland, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Dot  91-23445  Filed  9-27-91;  8:45  amj 
BIUINO  CODE  M10-34-M 


Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

[Doc.  No.  0048s] 

General  Administrative  Regulations; 
Information  Collection  Requirements 
Under  the  Paperwork  Reduction  Act: 
0MB  Control  Numbers 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTKM:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  revises  and 
reissues  subpart  H  in  part  400.  chapter 
IV.  title  7  of  the  Code  of  Federal 


Regulations,  listing  the  control  numbers 
assigned  by  the  Office  of  Management 
and  Budget  (OMB)  to  information 
collection  requirements  contained  in  all 
regulations  issued  by  FCIC.  The  intent 
of  this  rule  is  to  update  the  list  of 
approved  FCIC  forms  and  list  control 
numbers  assigned  by  ONfB  to 
information  collection  requirements 
contained  on  such  forms. 

EFFECTIVE  DATE:  September  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC.  20250. 
telephone  (202)  447-3325. 

SUPPt£MENTARY  INFORMATION:  This  rule 

related  to  internal  agency  management. 
Therefore,  pursuant  to  5  U.S.C.  553.  it  is 
found  upon  good  cause  that  notice  and 
public  comment  are  impracticable  and 
contrary  to  the  public  interest,  and  good 
cause  is  found  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Further,  since  this  rule  relates  to 
internal  agency  management  it  is 
exempt  from  the  provisions  of  Executive 
Order  12291.  Lastly,  this  action  is  not  a 
major  rule  as  defined  in  PubHc  Law  96- 
354,  the  Regulatory  Flexibility  Act,  and 
thus  is  exempt  from  the  provisions  of  the 
Act. 

The  OMB  regulations  (5  CFR  1320: 4S 
FR  13666.  March  31. 1983).  titled 
"Controlling  Paperwork  Burdens  on  the 
Public*",  requires  FQC  to  publish 
currently  valid  OMB  control  numbers  for 
each  collection  of  info.'Tnafion 
requirement  contained  in  its  regulations. 
These  numbers  must  be  published  in  a 
maruier  that  will  ensure  codification  into 
the  Code  of  Federal  Regulations. 

FCIC  hereby  revises  and  reissues  7 
CFR  part  400,  Subpart  H,  to  update  the 
listing  of  the  information  collection 
control  numbers  issued  by  OMB  with 
respect  to  FCICs  forms. 

List  of  Subjects  in  7  CFR  Part  400 

Administrative  practice  and 
procedure;  Information  collection 
requirements;  OMB  control  numbers. 

Fuial  Rule 

In  accordance  with  the  provisions  of  5 
CFR  1320,  and  the  Paperwork  Reduction 
Act,  Public  Law  96-511  (44  U.S.C. 
chapter  35).  the  Federal  Crop  insurance 
Corporation  hereby  revises  and  reissues 
the  General  Administrative  Regulations; 
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Information  Collection  Requirements 
Under  the  Paperwork  Reduction  Act: 
OMB  Control  Numbers,  found  at  7  CFR 
part  400.  subpart  H.  effective  upon 
publication  in  the  Federal  Register. 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  H  of  part  400  is  revised  to 
read  as  foUowrs: 

Subpart  H — Information  Coltection 
Requirements  Under  ttie  Paperwork 
Reduction  Act;  OMB  Control  Numbers 

Sec. 

400.65  Purpose 

400.66  Display 

Subpart  H— Information  Collection 
Requirements  Under  ttie  Paperwork 
Reduction  Act;  OMB  Control  Numbers 

Authority:  5  U.S.C.  1320.  Pub.  L  96-511  (44 
U.S.C,  chapter  35). 

§  400.65    Purpose. 

This  subpart  collects  and  displays  the 
control  numbers  assigned  to  information 
collection  requirements  of  the  Federal 
Crop  Insurance  Corporation  (FCIC)  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511).  FCIC 
intends  that  this  subpart  comply  with 
the  requirements  of  section  3507(f)  of  the 
Paperwork  Reduction  Act.  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  OMB  for  each  agency  information 
collection  requirement. 

§  400.66    Display. 

(a)  Crop  Insurance  Regulations 
promulgated  by  FCIC  and  contained  in  7 
CFR  part  400  et  seq.,  contain  the 
following  statement: 

OMB  Control  Numbers 

The  OMB  control  numbers  are 
contained  in  subpart  H  of  part  400.  tide 
7  CFR. 

(b)  Specific  report  title  and  agency 
forms  approved  by  OMB  are  as  follows: 


FCI  No.,  lorm  I  He.  OMB  No. 

Expira- 
tion 
date 

FCI-553 

1-31-92 

Unit  Division  Option 
0563-0001 
FCi-19 

1-31-92 

Crop  Insurance  Acreage  Report 
0563-0001 
FCI-12 

3-31-93 

Crop  Insurance  Applicauon 
0563-0003 

FCI-63 „ 

Claims  for  Citrus  Indemnity 
0563-0007 
FCI-63 

1-31-92 
1-31-92 

Expira- 

FCI No.,  form  title.  OMB  No 

tion 

date 

Claims  tor  Raisin  Indemnity 

0563-0007 

FCI-74 

1-31-92 

Field  Inspection  And  Claim  For  Indem- 

nity 

0563-0007 

FCI-74                

1-31-92 

Field  Inspection  And  Claim  For  Indem- 

nity (Continuation  Stieet) 

0563-0007 

FCI-74  T-P-C 

1-31-92 

Field  Inspection  And  Claim  For  Indem- 

nity (Tobacco,  Peanuts  And  Cotton) 

0563-0007 

FCI-74  T-P-C 

1-31-92 

Field  Inspection  And  Claim  For  Indem- 

nity (Continuation  Sheet) 

0563-0007 

FCI-20 

5-31-92 

Application  For  Assignment  0<  Indem- 

nity 

0563-0014 

FCI-21                 

5-31-92 

Transfer  Of  Right  To  An  Indemnity 

0563-0014 

FCI-74-B 

5-31-92 

Cotton  Qaims  For  Indemnity 

0563-0014 

FCI-554 

5-31-92 

Macadamia  Orctiard  Inspection  Report 

0563-0015 

FCI-63-A 

5-31-92 

Adjusters  Flonda  Citnjs  Worksheet 

0563-0016 

FCI-74-A 

1-31-92 

Adjuster's  Apple  Wodtsheet 

0563-0016 

FCI-74-A 

5-31-92 

Beans  And  Peas  Appraisal  Worksheet 

0563-0016 

FCI-74-A , 

5-31-92 

Citnjs     Appraisal     Worksheet     (Ai-Ca 

Citnjs) 

0563-0016 

FCI-74-A 

5-31-92 

Stand   Reduction   And   Hall   Appraisal 

Worksheet  (Canning  And  Processing 

Beans) 

0563-0016 

FCI-74-A 

5-31-92 

Nut  Tree  Appraisal  Woiltsheet 

0563-0016 

FCI-74-A 

5-31-92 

Adjusters  Otnjs  Worksheet  (Texas) 

0563-0016 

FCI-74-A 

5-31-92 

praisal  Worksheet 

0563-0016 

FCI-74-A 

5-31-92 

Cotton  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

5-31-92 

Fig  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

5-31-92 

Flax  Appraisal  Wodcsheet 

0563-0016 

FCI-74-A 

5-31-92 

Forage  Seeding  Appraisal  Worksheet 

(Forage  Production) 

0563-0016 

FCI-74-A 

1-31-92 

Fresh  Sweet  Com  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

1-31-92 

Grape/Table  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

1-31-92 

Expire- 

FCI  No.,  form  title,  OMB  No 

tk)n 

data 

Peanut  Appraisal  Worksheet 

0563-0016 

- 

FCI-74-A  

1-31-92 

Pear  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

1-31-92 

Peppers/Fresh    Tomatoes     Appraisal 

Worksheet   (Planting  To   Fruit  Set/ 

Replant) 

0563-0016 

FC1-74-A     

1-31-92 

Fresh  Plums  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

1-31-92 

Potato  Appraisal  Worksheet 

0563-0016 

Fa-74-A 

1-31-92 

Pnjne  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

1-31-92 

Saffk3wer  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

1-31-92 

Appraisal   Worksheet-Wheat.    Barley, 

Oats,  Rye  and  Rice 

0563-0016 

FCI-74-A 

1-31-92 

Soyt)ean  Appraisal  Worksheet 

0563-0016 

FCI-74-A                         

1-31-92 

Stonefnjit  Appraisal  Worksheet 

0563-0016 

FCI-74-A        

1-31-92 

Sugar  Beet  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

1-31-92 

Sugarcane  Appraisal  Worksheet 

0563-0016 

FCI-74-A        

1-31-92 

Sunfk)wer  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

1-31-92 

Tobacco  Appraisal  Worksheet 

0563-0016 

FCI-74-A 

1-31-92 

Adjuster's  Peach  Worksheet 

0563-0016 

FCI-74-A                   

1-31-92 

Adjuster's  Tomato  Wortisheet  (Canning 

And  Processing  Tomatoes) 

0563-0016 

FCI-74-A         

1-31-92 

Texas  Citnjs  Tree  Appraisal  Worksheet 

0563-0016 

Fa-74-A 

1-31-92 

Texas  Citrus  Tree  Appraisal  Worksheet 

(Continuation  Sheet) 

0563-0016 

FCI-74-A                   

1-31-92 

Random  Path  Appraisal  Wod(Sheet 

0563-0016 

FCI-74-B                              

1-31-92 

Adjuster's  Apple  Worksheet 

0563-0016 

FCI-74-B     

1-31-92 

Stand  Reduction  Appraisal  Worksheet 

(Com  And  Grain  Sorghum) 

0563-0016 

FCI-74-B 

1-31-92 

Fresh  Tomatoes  Appraisal  Worksheet 

0563-0016 

FCI-74-B 

1-31-92 

Appraisal    Wod(sheet— Peppers    (FnjH 

Set  To  Matuhty) 

0563-0016 

FCI-74-C                              

1-31-92 

Hail     Damage    Appraisal    Worksheet 

(Com  And  Grain  Sorghum) 

0563-0016 

FCI-19-C 

5-31-92 

UMI 


FO  No.,  form  title,  0MB  No. 


Texas  Gtrus  Grove  Inspection  Report 
0563-0017 

FCI-549.. 

High-RM  Land  Excfciston  Option 
0563-001 e 
FCI-506 
Apple  Frosti  Fruit  Option 
0563-0020 
FCI-514 
Barley  Crop  Insurance 
0563-0020 
Fa-523 

Potato  Crop  Insurance— Potato  Quality 
Option 
0563-0020 
FCI-535 

Wheat  Crop  Insurance— Winter  Cover- 
age Option 
0563-0020 

FCI-539 

Apple  Sunburn  Option 
0563-0020 

FCI-541 

Com  Silage  Option 
0563-0020 

FCI-547 

Potato   Crop   Insurance   Policy — Proc- 
essing Potato  Quality  Option 
0563-0020 

FCI-548 

Potato  Crop  Insurance  Policy — Frost/ 
Freeze  Potato  Option 
0563-0020 

FCI-550 

Fresh  Market  Tomato  Minimum  Value 
Option 
0563-0020 

FCM 

Contract    Price    Election    Agreement 
Option    for    Non-Quota    (Additional) 
Peanuts 
0563-0021 

FCI-527 

Planting  Record— Fresh  Sweet  Com 
0563-0022 

FCI-528 

Planting  Record— Peppers 
0563-0022 

FCI-529 

Planting  Record— Tomatoes 
0563-0022 

FCI-9...._ 

Late  Planting  Agreement 
0563-0023 

FCI-551 

Peach  Producer's  Picking  Records 
0563-0024 
FCI-12-A 
Contract  Changes 
0563-0025 
FCI-513 

Waiver  to  Transfer  Segregation  11  A  III 
Peanuts  to  Loan  Quota 
0563-0026 
FCI-6. 
Statement  of  Facts 
0563-0027 
FCI-74-A 
Macadamia  Tree  Worksheet 
0563-0028 
FCI-74-A 

Macadamia  Tree  Worksheet  (Continu- 
ation Sheet) 
0563-0028 
FCI-505 

Potato  Crop  Insurance  Policy— Certified 
Seed  Potato  Option  Amendment 
0563-0029 
FCI-19-A 


Expira- 
tion 
date 


5-31-92 
•-31-94 
6-31-94 
e-31-94 

ft-31-94 

6-31-94 
6-31-94 
6-31-94 

6-31-94 

6-31-94 

6-30-94 

6-30-94 
6-30-94 
6-30-94 
6-30-94 
6-30-94 
7-31-94 
7-31-94 

6-30-94 
6-30-94 
6-30-94 

6-31-94 

7-31-94 


FCI  rto..  forni  title.  0MB  No. 


Production  and  Yield  Report 
0563-0029 

FCI-532 

Power  of  Attorney 
0563-0030 

FCI-12-P 

Pre-Acceptance  Perennial  Crop  Inspec- 
tion Report 
0563-0031 

FCI-78 

Request  to  Exclude  Hail  and  Fire 
0563-0032 

FCI-78-A 

Request  to  Exclude  Hal  and  Fire  (Lim- 
ited Crops) 
0563-0032 

Fa-73 

Certification  Form 
0563-0033 

FCI-551 

Raisin  Corxlitioning  Pool  (Production  to 
Count) 
0563-0035 

FCI-819 

Raism  Supplement— Torwtage  Report 
0563-0035 

FCI-63-A 

Notice  of  Damage  and  Inspection— Rai- 
sins 
0563-0035 

FCI-1 9-A-APH 

Production  History  Review  Report 
0563-0036 

FCI-552 

Self-Ceftification  Replant  Worksheet 
0563-0037 

FCI-530 :. 

Upland/ELS  Cotton  Program/ldentifk:a- 
tion  of  Cotton  Production 
0563-0038 

FCI-74-A 

Random  Path  Appraisal  Worksheet 
0563-0039 

FCI-74-C 

Summary  of  Harvested  Production 
0563-0040 

FCI-3 

Collector's  Contact  Report 
0563-0043 


Expira- 
Hon 
date 


B-31-94 
7-31-94 

6-30-94 
6-30-94 

7-31-94 
8-31-94 

8-31-94 
6-31-94 

7-31-94 
6-31-94 
8-31-94 

8-31-94 
8-31-94 
8-31-94 


Done  in  Washington,  DC  on  August  29, 
1991. 
)ames  E.  Cason, 

Manager,  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  91-23336  Filed  9-27-91:  8:45  am| 

BILUNQ  CODE  MIO-OS-M 


Agricultural  Martceting  Service 

7  CFR  Part  959 

(Docket  No.  FV-91-422] 

Onions  Grown  in  South  Texas; 
Expenses 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  authorizes 
expenditures  under  Marketing  Order  No. 
959  for  the  1991-92  fiscal  period. 


Authorization  of  this  budget  enables  the 
South  Texas  Onion  Committee 
(committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  August  1, 1991. 
through  July  31. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-447-2020. 

tUPfklMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  143  and  Order  No.  959  (7  CFR  part 
959],  regulating  the  handling  of  onions 
grown  in  South  Texas.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  34  handlers 
of  South  Texas  onions  under  this 
marketing  order,  and  approximately  47 
growers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  South 
Texas  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1991- 
92  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee,  the 
agency  responsible  for  local- 
administration  of  the  marketing  order. 
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and  submilted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  conunittee  are  handlers  and 
producers  of  South  Texas  onions.  They 
are  familiar  with  the  committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget. 

The  committee,  in  a  mail  vote  which 
was  completed  on  August  5, 1991, 
unanimously  recommended  a  1991-92 
budget  of  $91»237  for  personnel,  office, 
and  travel  expenses,  the  same  as  last 
year.  The  assessment  rate  and  funding 
for  the  research  and  promotion  projects 
will  be  recommended  at  the  committee's 
organizational  meeting  this  fall.  Funds  in 
the  reserve  at  the  beginning  of  the  1991- 
92  fiscal  period,  estimated  at  $348,165, 
were  within  the  maximum  permitted  by 
the  order  of  two  fiscal  periods' 
expenses.  These  funds  will  be  adequate 
to  cover  any  expenses  incurred  by  the 
committee  prior  to  the  approval  of  the 
assessment  rate. 

Since  no  assessment  rate  is  being 
recommended  at  this  time,  no  additional 
costs  would  be  imposed  on  handlers. 
Therefore,  the  Administrator  of  the  AMS 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  September  3. 1991 
(56  FR  43559).  This  document  contained 
a  proposal  to  add  S  959.232  to  authorize 
expenses  for  the  committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  September  13. 
1991.  No  comments  were  filed. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  1991  fiscal 
period  began  on  August  1. 1991,  and  the 
committee  needs  approval  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  959  is  hereby 
amended  as  follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 


Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  e0t-«74. 

2.  A  new  §  959.232  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  RegulaHons. 

§  959.232    Expenses. 

Expenses  of  $91,237  by  the  South 
Texas  Onion  Committee  are  authorized 
for  the  fiscal  period  ending  July  31. 1992. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  September  24. 1991. 
Wiliiam  |.  Doyle, 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 
|FR  Doc  91-23407  Filed  9-27-91;  8:45  am] 

MLUNO  CODE  3410-02-M 


7  CFR  Part  981 
IFV-91-290fRl 

Handling  of  Almonds  Grown  in 
California;  Third  Revision  of  the 
Salable  and  Reserve  Percentages  for 
the  1990>91  Crop  Year 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  This  final  ride  finalizes  an 
interim  final  rule  which  revised  the 
salable  and  reserve  percentages  for 
California  almonds  received  by  handlers 
during  the  1990-91  crop  year.  The  1990- 
91  crop  year  commenced  on  July  1, 1990. 
The  Almond  Board  of  California 
(Board),  the  agency  which  locally 
administers  the  almond  marketing  order, 
unanimously  recommended  at  its  May 
la  1991,  meeting,  the  revision  of  the 
salable  and  reserve  percentages  while 
keeping  the  export  percentage  the  same 
at  0  percent.  In  the  interim  final  rule,  the 
salable  percentage  was  increased  from 
80  to  93  percent,  and  the  reserve 
percentage  was  decreased  from  20  to  7 
percent.  This  final  rule  is  authorized 
under  the  marketing  order  for  almonds 
grown  in  California.  This  action  is 
necessary  to  provide  a  sufficient 
quantity  of  almonds  to  meet  trade 
demand  and  carryover  needs. 
EFFECTIVE  DATE:  September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez,  Marketing  Specialist, 
F&V.  AMS,  USDA,  room  2525-S,  P.O. 
Box  96456.  Washington.  DC,  20090-6456; 
telephone:  (202)  475-5992. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  marketing 
agreement  and  Order  No.  981  (7  CFR 
part  981).  both  as  amended,  hereinafter 
referred  to  as  the  order,  regulating  the 
handling  of  almonds  grown  in 


California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  105  handlers 
of  almonds  who  are  subject  to 
regulation  under  the  order  and 
approximately  7,000  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  ao 
those  whose  annual  receipts  are  less 
than  $3,50a000.  The  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. 

This  action  finalizes  an  interim  final 
rule  which  decreased  the  quantity  of 
California  almonds  which  handlers  must 
withhold  from  normal,  competitive 
markets  to  meet  their  reserve 
obligations  under  the  order  for  the  1990- 
91  crop  year.  The  quantity  of  almonds 
which  handlers  must  withhold  to  meet 
their  reserve  obligations  was  decreased 
from  20  percent  to  7  percent  of 
marketable  almonds  received  by 
handlers  for  their  own  accounts  during 
the  1990-91  crop  year.  The  salable 
,  percentage  of  the  crop,  which  could  be 
sold  by  handlers  in  any  market,  was 
increased  from  80  percent  to  93  percent. 
Therefore,  the  interim  final  rule  relaxed 
restrictions  on  handlers  and  this  action 
does  not  impose  any  additional  burden 
or  costs  on  handlers. 

The  salable,  reserve,  and  export 
percentages  for  the  1990-91  almond  crop 
were  first  established  in  a  final  rule 
published  in  the  Federal  Register  on 
September  21, 1990  (55  FR  38793).  The 


Federal  Register  /  Vol.  56,  No.  189  /  Monday.  September  30.  1991  /  Rules  and  Regulations      49393 


initial  salable  percentage  was  65 
percent,  the  reserve  percentage  was  35 
percent,  and  the  export  percentage  was 
0  percent.  These  percentages  were 
established  on  the  basis  of  two  Board 
recommendations,  on  June  27  and  July 
25, 1990,  pursuant  to  §§  981.47  and 
.981.49  of  the  almond  marketing  order. 
The  Board  based  its  recommendations 
on  the  then  current  estimates  of 
marketable  supply  and  combined 
domestic  and  export  trade  demand  for 
the  1990-91  crop  year. 

However,  on  December  3, 1990,  the 
Board  met  to  review  the  salable  and 
reserve  percentages  that  had  been 
established  for  the  1990-91  crop  year 
and  the  supply  and  demand  estimates 
from  which  those  percentages  were 
derived.  At  that  meeting,  the  Board 
unanimously  recommended  revising  the 
salable  and  reserve  percentages. 
Pursuant  to  S  981.48  of  the  almond 
marketing  order,  the  Board  arrived  at  its 
recommendation  for  revising  the  salable 
and  reserve  percentages  by  reviewing 
its  estimates  of  marketable  supply  and 
combined  domestic  and  export  trade 
demand  for  the  1990-91  crop  year. 
Subsequently,  an  interim  final  rule 
revising  the  salable  percentage  from  65 
to  70  percent  and  revising  the  reserve 
percentage  from  35  to  30  percent  was 
published  in  the  Federal  Register  on 
February  11. 1991  (56  PR  5308). 

At  its  February  21. 1991.  meeting  the 
Board  again  reviewed  the  1990-91  crop 
year  salable  and  reserve  percentages 
and  the  supply  and  demand  estimates 
from  which  those  percentages  were 
derived.  At  that  meeting,  pursuant  to 
§  981.48  of  the  almond  marketing  order, 
the  Board  unanimously  recommended  to 
further  revise  the  almond  salable  and 
reserve  percentages  for  the  1990-91  crop 
year.  A  second  interim  final  rule,  which 
further  revised  the  salable  percentage 
from  70  to  80  percent  and  further  revised 
the  reserve  percentage  from  30  to  20 
percent,  was  published  in  the  March  19. 
1991  (56  FR  11499)  issue  of  the  Federal 
Register.  The  March  19  interim  final  rule 
revised  the  February  11  interim  final 
rule  by  further  relaxing  restrictions  on 
almond  handlers.  The  comments  on  the 
February  11  and  the  March  19  interim 
final  rules  were  subsequently 
addressed,  and  the  March  19  interim 
fina!  rule  was  finalized  in  a  rule 


published  in  the  Federal  Register  on 
May  31, 1991  (56  FR  24678). 

The  Board  made  its  final  review  of  the 
1990-91  crop  year  salable  and  reserve 
percentages  at  its  May  10. 1991.  meeting. 
At  that  meeting,  pursuant  to  §  981.48  of 
the  almond  order,  the  Board 
unanimously  recommended  to  increase 
the  salable  percentage  from  80  percent 
to  93  percent  and  to  decrease  the 
reserve  percentage  from  20  percent  to  7 
percent.  A  third  interim  final  rule  was 
published  in  the  Federal  Register  on 
June  28, 1991  (56  FR  29559).  Comments 
on  the  rule  were  invited  until  July  29. 
One  comment  partially  against  the  rule 
was  received  from  Cal-Almond,  Inc. 
(Cal-Almond). 

Cal-Almond  objected  that  the  interim 
final  rule  authorized  an  increase  in  the 
salable  percentage  to  only  93  percent  of 
the  almond  crop  grown  during  the  1990- 
91  crop  year.  Cal-Almond  stated  that  the 
7  percent  remaining  should  be  included 
in  the  salable  percentage. 

Cal-Almond  claims  that  less  than  half 
of  the  7  percent  of  reserve  almonds  had 
been  disposed  into  the  eligible  non- 
competitive outlets.  The  commenter  also 
stated  that  the  Department  has  bought 
relatively  few  almonds  for  the  school 
lunch  program,  that  reported  sales  of 
reserve  almonds  for  airlines  packages 
are  false,  and  that  almost  25  percent  of 
the  reserve  almonds  have  been  sold  into 
cattle  feed  and  almond  oil.  rendering  no 
return  to  the  growers.  Finally.  Cal- 
Almond  claims  that  the  Department  has 
to  pay  compensatory  damages  for  any 
economic  harm  suffered  as  a  result  of 
any  illegal  reserve. 

In  fact,  the  quantity  of  almonds 
disposed  of  to  non-competitive  outlets 
accounts  for  more  than  50  percent  of  the 
7  percent  reserve  as  indicated  in  the 
Almond  Industry  Position  Report  of  June 
1991.  Also,  there  is  a  surplus  of  almonds 
in  the  market.  If  more  than  93  percent  of 
the  reserve  almonds  is  released,  an 
oversupply  of  almonds  will  occur. 

The  amount  of  almond  butter  bought 
for  the  school  lunch  program  has  been 
almost  20  million  pounds. 
Approximately  8  million  pounds  of 
almond  butter  was  purchased  since  the 
June  1991  Almond  Industry  Position 
Report  was  issued.  This  amount  is  about 
40  percent  of  the  total  reserve  almonds 
for  the  1990-91  crop  year.  This  amount 
does  not  include  butter  that  has  been,  or 


may  be,  sold  to  non-government 
organizations.  Also,  the  amount  of 
almonds  used  for  airline  snack  packs  as 
of  June  1991  was  more  than  3  million 
pounds,  and  the  amount  used  for  animal 
feed  or  oil  was  far  less  than  25  percent 
of  the  reserve. 

Furthermore,  while  reserve  almonds 
would  not  likely  be  sold  at  prices 
comparable  with  salable  almonds,  the 
improved  prices  received  for  the  salable 
portion  of  the  crop  and  the  improved 
stability  of  the  market  for  1990-91  crop 
year  almonds  compensate  for  this 
reduction. 

Finally,  no  court  has  ever  ordered  the 
payment  of  any  damages  as  a  result  of 
any  allegedly  illegal  almond  reserve. 

The  remainder  of  the  comment  merely 
offered  unsupported  opinions  regarding 
the  economics  of  the  marketing  order. 

Therefore,  for  the  reasons  stated,  the 
above  comment  in  opposition  to  the 
finalization  of  the  interim  final  rule  is 
denied. 

The  purpose  of  the  increase  in  the 
salable  percentage  is  to  make  a  larger 
quantity  of  California  almonds  available 
for  normal  domestic  markets  in  order  to 
meet  higher  adjusted  trade  demand 
needs  during  the  remainder  of  the  1990- 
91  crop  year.  The  1991-92  crop  has  been 
estimated  at  450  million  kemelweight 
pounds  by  the  California  Agriculture 
Statistics  Service.  In  recent  years,  the 
almond  industry  has  shipped  well  over 
450  million  kemelweight  pounds 
annually.  Therefore,  the  Board 
recommended  increasing  the  salable 
percentage  from  80  percent  to  93  percent 
for  the  1990-91  crop  year  to  increase  the 
carryover  available  to  meet  1991-92 
trade  demand  needs.  Finally,  the 
Committee's  recommendation  to  revise 
the  salable  and  reserve  percentages 
benefits  producers  by  increasing  their 
returns  and  benefits  handlers  by 
relaxing  restrictions  and  not  imposing 
additional  burden  or  costs  on  handlers, 
such  as  costs  of  storing  reserve 
almonds. 

The  estimates  used  by  the  Board  on 
May  10  in  reviewing  the  salable  and 
reserve  percentages  and  in  arriving  at 
its  latest  recommendation  are  shown 
below.  The  Board's  July  25, 1990, 
December  3. 1990,  and  February  21. 1991. 
estimates  are  shown  as  a  basis  for 
comparison. 
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MARKETfNQ  POUCY  ESTIMATES— 1990  CROP 

[Kemelweii^t  basis  In  rnlRions  o(  pounds] 


7/25/90 

initial 
estimates 


1?/V90 

revisad 

estinatas 


2/?l/«l 

ravtoed 

esbmalas 


5/10/91 

r•^Med 

•stKnstes 


Estimated  production: 

1.  1990  Ptoduelion. 

2.  Loss  and  owamp<-4.0%- 

3.  Mait(et^>ls  predMdkm 

Estimated  trade  damand: 

4.  Domestic »«...««.....««.«. 

5.  Export — ' 


&  Total. 


Inventory  adjustment 

7.  Carryin  7/1/90 

8.  Desratite  cwryover  6/30/91 

9.  Adluatmam  (ttem  8  minus  item  7) 

Salabia/faaarva: 

10.  Adjusted  trade  demand  (item  6  plus  Hem  9) . 

11.  Reserve  (Hem  3  minus  item  10). ._ 


12.  Saiatiia  Paccantage  (Hem  10  dMided  by  Hem  3  x  100). 

13.  Raaarva  Pafcawlaga  (100  percent  mvms  item  12) 


855.0 

26.0 

629.0 

190J0 
375.0 
565.0 

215.0 

59.0 

(156.0) 

40&0 
220.0 
65% 
35% 


6550 

26.0 

629.0 

190.0 
375.0 
565.0 

202.0 

77.2 

024« 

44a2 
168.8 
70% 
30% 


655.0 

26.0 

629.0 

206.0 
410.0 
615.0 

202.0 
90.1 

nii.9> 

503.1 

12&9 
80% 
20% 


656.0 

26.0 

629.0 

205.0 

4iao 

615.0 

2(0.0 
171.0 
(310) 

584.0 

45.0 

93% 

7% 


UMI 


As  the  chart  above  illustrates,  the 
Board's  May  10  recommendation 
increased  the  desirable  carryover  from 
90.1  million  kemelweight  pounds  to 
171.0  million  kemelweight  pounds.  The 
desirable  carryover  is  the  quantity  of 
salable  almonds  deemed  desirable  to  be 
carried  out  on  June  30, 1991,  for  early 
season  shipment  during  the  1991-92  crop 
year  until  the  1991  crop  is  available  for 
market.  Incorporating  this  change  in  the 
trade  demand  calculations  increased  the 
adjusted  trade  demand  from  503.1 
million  kemelweight  poimds  to  584.0 
million  kemelweight  pounds,  which  is  93 
percent  of  the  1990-91  crop. 

Therefore,  the  interim  final  rule 
released  an  additional  13  percent  of  the 
crop  to  the  salable  category 
immediately,  and  the  remaining  7 
percent  (45  million  kemelweight  pounds] 
of  the  marketable  production  from  the 
1990-91  crop  will  be  withheld  by 
handlers  to  meet  their  reserve 
obligations.  Reserve  almonds  may  be 
sold  by  the  Board,  or  by  handlers  under 
agreement  with  the  Board  to 
governmental  agencies  or  charitable 
institutions  or  for  diversion  into  almond 
oil,  almond  butter,  animal  feed,  and 
other  outlets  which  the  Board  finds  are 
noncompetitive  with  existing  normal 
markets  for  almonds. 

The  order  permits  the  Board  to 
include  r\ormal  export  requirements 
with  domestic  requirements  in  its 
estimate  of  trade  demand  when 
recommending  the  establishment  of 
salable,  reserve,  and  export  percentages 
for  any  crop  year.  For  the  1990-91  crop 
year,  estimated  exports  are  included  in 
the  trade  demand.  Thus,  an  export 
percentage  of  0  percent  was  established 
by  the  final  rule  published  in  the  Federal 
Register  on  September  21, 1990  (55  FR 


38793],  and  reserve  almonds  are  not 
eligible  for  export  to  normal  export 
outlets.  However,  handlers  may  ship 
their  salable  almonds  to  export  maiicets. 
The  export  percentage  is  not  changed  as 
a  result  of  this  action. 

Based  on  available  information,  the 
Admim'strator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  Board's 
recommendation,  the  conunent  received, 
and  other  available  information,  it  is 
found  that  the  finalization  of  the  June  26 
interim  final  rule  which  revised 
§  961.237  so  as  to  change  the  salable  and 
reserve  percentages  for  almonds  during 
the  crop  year  which  began  on  July  1, 
1990,  to  93  percent  and  7  percent, 
respectively,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  this  final  action  adopts,  without 
modification,  an  interim  final  rule  which 
relaxed  restrictions  and  was  effective  on 
June  28,  and  handlers  need  no  additional 
time  to  comply. 

List  of  Subjects  in  7  CFR  Fart  981 

Almonds,  Marketing  agreements, 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 


PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-ia  48  Stal.  31.  as 
amended;  7  U.S.C  601-674. 

Note:  This  action  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  Accordingly,  the  interim  final  rule 
revising  S  981.237,  whidi  was  published 
at  56  FR  29559  on  June  28, 1991,  is 
adopted  as  a  final  rule  without  change. 

Da  led:  September  25, 1991 . 
Roliert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-23501  Filed  9-27-91;  8:45  ami   ' 
BtlXmO  CODE  3410-02-M 


7  CFR  Part  1137 
(DA-»1-«16] 

Milk  In  the  Eastern  CokNWio  Marketing 
Area;  Order  Suspending  Certain 
Provisions 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Suspension  of  rule. 

SUMMARY:  This  action  continues  the 
suspension  of  certain  provisions  of  the 
Eastern  Colorado  milk  marketing  order. 
These  provisions  have  been  suspended 
for  the  last  five  years.  This  action 
suspends  again  for  the  months  of 
September  1991  through  February  1992 
the  limit  on  the  period  of  automatic  pool 
plant  status  for  supply  plants  that  met 
the  shipping  standards  during  a  previous 
shipping  season.  The  suspension  of  the 
"touch-base"  requirement,  which 
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provides  that  a  tneniber-producer's  milk 
be  received  at  least  three  times  each 
month  at  a  pool  distributing  plant  to 
qualify  the  dairy  farmer's  milk  for 
diversion,  and  the  percentage  limits  on 
the  amount  of  milk  that  a  cooperative 
may  deliver  directly  to  manufacturing 
plants  and  remain  pooled  and  priced 
under  the  order  is  extended  for  the 
months  of  September  1991  through 
August  1992.  These  actions  were 
requested  by  a  cooperative  association 
representing  producers  supplying  the 
market.  The  changes  are  necessary  to 
prevent  uneconomic  shipments  of  milk. 
No  views  in  opposition  to  the 
suspension  were  received  and  two 
letters  supporting  continuation  of  the 
suspension  were  received. 
EFFECTIVE  DATE  September  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Brandt,  room  2968,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  447^1829. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  issued 
August  22. 1991:  published  August  27. 
1991  (56  FR  42284). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612]  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Eastern  Colorado 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Re^ster  on 
August  27, 1991  (56  FR  42284)  concerning 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  Comments  supporting  the 
proposed  action  were  filed  by  Western 


Dairymen  Cooperative,  Inc..  a 
cooperative  association  representing 
dairy  farmers  throughout  that  region. 
Mid-Am  also  filed  views  in  support  of 
its  request 

After  consideration  of  all  relevant 
material  including  the  proposal  in  the 
notice,  the  comments  received  and 
other  available  informatioa  it  is  hereby 
found  and  determined  that  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  For  the  months  of  September  1991 
through  February  1992: 

In  the  second  sentence  of  S  1137.7(b). 
the  words  "plant  which  has  qualified  as 
a"  and  "of  March  through  August";  and 

2.  For  the  months  of  September  1991 
through  August  1992; 

In  the  first  sentence  of  S  1137.12(a)(1), 
the  words  "from  whom  at  least  three 
deliveries  of  milk  are  received  during 
the  month  at  a  distributing  pool  plant"; 
and  in  the  second  sentence  **30  percent 
in  the  months  of  March,  April,  May, 
June,  July,  and  December,  and  20 
percent  in  other  months  of,"  and  the 
word  "distributing". 

Statement  of  Consideration 

Mid-America  Dairymen,  In&  (Mid- 
Am),  a  cooperahve  association  that 
supplies  some  of  the  market's  fluid  milk 
needs  and  handles  some  of  the  market's 
reserve  supplies,  requested  a 
continuation  of  tiie  suspension  of  certain 
provisions  to  prevent  the  uneconomical 
movement  of  milk  for  the  sole  purpose 
of  pooling  the  milk  of  the  cooperative's 
producers  who  historically  have  been 
associated  with  the  Eastern  Colorado 
market.  For  the  months  of  September 
1991  through  February  1992,  this  action 
continues  the  removal  of  the  limit  on  the 
period  of  automatic  pool  plant  status  for 
supply  plants  which  met  the  pool 
shipping  standards  during  a  previous 
September  through  February  shipping 
season.  For  the  months  of  September 
1991  through  August  1992.  the 
suspension  continues  to  remove  the 
requirement  that  three  deliveries  of  a 
member-producer's  milk  be  received  at  a 
pool  distributing  plant  each  month  to 
qualify  the  dairy  farmer's  milk  for 
diversion  and  the  percentage  limits  on 
the  aggregate  amount  of  milk  that  a 
cooperative  may  divert  to  nonpool 
plants  for  its  account.  These  pooling 
provisions  have  been  suspended  the  last 
five  years. 

Statistical  data  for  the  Eastern  and 
Western  Colorado  markets  (which  are 
combined  to  avoid  revealing 
confidential  information)  illustrates  that 
the  increase  in  producti<m  in  these 
markets  has  exceeded  the  increase  in 
Class  I  use.  For  the  first  seven  months  of 
1991.  production  increased  an  average  of 


9.1  percent,  while  Class  I  use  increased 
only  1.2  percent  over  the  same  interval. 

The  available  market  statistica 
establish  that  there  will  be  ample 
supplies  of  locally  produced  milk 
available  to  meet  the  fluid  needs  of 
Eastern  Colorado  distributing  plants  on 
a  direct-ship  basis,  as  Mid-Am  statet. 
without  requiring  supply  plants  to  make 
qualifying  shipments  from  September 
1991  through  February  1992.  There  is 
also  no  need  to  require  that  a  member- 
producer's  milk  be  received  at  least 
three  times  each  month  at  i  pool 
distributing  plant  or  that  the  percentage 
restrictions  on  diversions  to  nonpool 
plants  by  cooperatives  apply  during 
September  1991  through  August  1992. 

Suspension  of  these  performance 
standards  will  continue  to  give 
cooperatives  additional  fiexibility  in 
handling  surplus  milk  and  will  therefore 
promote  the  orderly  disposition  of  the 
milk  that  is  not  needed  at  Eastern 
Colorado  distribnting  plants. 

Interested  parties  were  given  an 
opportunity  to  comment  on  this 
proposed  action.  No  opposing  views 
were  received. 

Without  this  action,  Mid-Am  would 
have  to  ship  milk  from  farms  located  in 
western  Nel^aska  and  western  Kansas 
to  Denver-area  bottling  plants  in  order 
to  maintain  pool  status  for  those 
producers.  The  producers  in  those  areas 
have  been  associated  with  this  market 
for  several  years.  In  addition,  the  distant 
milk  would  displace  locally  produced 
milk  and  would  result  in  increased 
shipments  from  the  Denver  area  to 
manufacturing  plants  located  in  the 
western  Nebraska  and  western  Kansas 
areas. 

It  is  hereby  found  and  determined  that 
_  thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderiy  marketing  conditions 
in  the  marketing  area  in  that  without 
extensive  hauling  and  handling  the  milk 
of  producers  who  have  regularly 
supplied  this  market  would  be  excluded 
from  the  marketwide  pool  thereby 
causing  a  disruption  in  the  orderly 
marketing  of  milk. 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  opposing  view«  were 
received. 
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Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1137 

Milk. 

It  is  therefore  ordered.  That  the 
following  provisions  in  §  n37.7(b)  of  the 
Eastern  Colorado  order  are  hereby 
suspended  for  the  months  of  September 
1991  through  February  1992  and  the 
following  provisions  in  9  1137.12(a)(1)  of 
the  Eastern  Colorado  order  are  hereby 
suspended  for  the  months  of  September 
1991  through  August  1992. 

PART  1137-MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1137  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

§1137.7    (Amended! 

2.  [Suspended  in  part)  In  the  second 
sentence  of  fi  1137.7(b).  the  words  "plant 
which  has  qualified  as  a"  and  "of  March 
through  August";  and 

§1137.12    (Amended] 

3.  [Suspended  in  part)  In  the  first 
sentence  of  S  1137.12(a)(1).  the  words 
"from  whom  at  least  three  deliveries  of 
milk  are  received  during  the  month  at  a 
distributing  pool  plant";  and  in  the 
second  sentence  the  words  "30  percent 
in  the  months  of  March.  April,  May, 
June.  July,  and  December,  and  20 
percent  in  other  months  of."  and  the 
word  "distributing". 

Signed  at  Washington.  DC,  on:  September 
24, 1991. 
|o  Ann  R.  Smith, 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  91-23502  Filed  9-27-91:  8:45  am] 
nujNQ  COM  34io-aa-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  23 

(Docket  No.  084CE,  Special  Condition  23- 
ACE-55) 

Special  Conditions;  Cessna  Model  525 
Airplane 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 

summary:  These  special  conditions  are 
being  issued  for  the  Cessna  Aircraft  Co. 
Model  525  airplanes.  These  airplanes 
will  have  novel  and  unusual  design 


features  when  compared  to  the  state  of 
technology  envisaged  in  the  applicable 
airworthiness  standards.  These  design 
features  include  engine  location, 
performance  characteristics,  and 
protection  of  electronic  systems  from 
lightning  and  high  intensity  radiated 
electromagnetic  fields,  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards.  These  special.conditions 
contain  the  additional  airworthiness 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
EFFECTIVE  DATE:  October  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  R.  Vetter.  Aerospace  Engineer, 
Standards  Office  (ACE-110).  Small 
Airplane  Directorate,  Aircraft 
Certification  Service.  Federal  Aviation 
Administration,  room  1544.  601  East  12th 
Street,  Federal  Office  Building,  Kansas 
City,  Missouri  64106;  telephone  (816) 
426-5688. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  14, 1990,  the  Cessna 
Aircraft  Co.,  P.O.  Box  7704,  Wichita,  KS 
67277  made  application  for  normal 
category  type  certification  of  the  Model 
525  airplane.  This  airplane  is  a  five-to- 
seven  place,  all  metal,  low  wing,  T-tail, 
twin  turbofan  engine-powered 
monoplane  with  fully  enclosed 
retractable  landing  gear.  The  Model  525 
has  engines  mounted  aft  on  the  fuselage 
and  is  capable  of  Mach  .785 
performance. 

Type  Certification  Basis 

Type  certification  basis  of  the  Model 
525  airplane  is:  Federal  Aviation 
Regulations  (FAR)  23,  effective  February 
1, 1965,  through  amendment  23-38. 
effective  October  26. 1989.  plus 
amendment  23-40,  effective  September 
10. 1990;  FAR  36,  effective  December  1. 
1969.  through  the  amendment  effective 
on  the  date  of  type  certification; 
exemptions,  if  any;  and  these  special 
conditions. 

Discussion 

Cessna  plans  to  incorporate  certain 
novel  and  unusual  design  features  into 
the  airplane  for  which  the  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  These 
features  include  electronic  systems, 
engine  location,  and  certain 
performance  characteristics  necessary 
for  this  type  of  airplane  that  were  not 
envisaged  by  the  existing  regulations. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 


type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice,  as  required  by  §§  11.28  and 
11.29(b),  effective  October  14. 1980.  and 
will  become  a  part  of  the  type 
certification  basis,  as  provided  by 
§  21.17(a)(2). 

Cockpit  Evacuation  of  Smoke 

Small  airplanes  have  typically  been 
unpressurized  where  smoke  could  be 
evacuated  by  opening  windows  or,  if 
pressurized,  have  had  maximum 
operating  altitudes  such  that  the 
airplane  could  be  readily  depressurized 
to  evacuate  smoke  without  creating  an 
unsafe  condition.  The  Cessna  Model  525 
will  not  have  smoke  evacuation 
provisions  because  of  higher  differential 
pressures  and  longer  times  needed  to 
depressurize  and  ventilate  the  cockpit. 
These  special  conditions  require  the 
capability  to  evacuate  smoke  from  the 
cockpit  and  require  the  ventilation  air 
for  normal  operations  to  be  free  of 
harmful  or  hazardous  concentrations  of 
gases  and  vapors  because  of  the  need  to 
maintain  an  acceptable  environment  at 
the  maximum  operating  altitudes  of  this 
airplane. 

Protection  of  Electronic  Flight 
Instrument  System  (EFIS)  and  Autopilot 
Flight  Director  From  Indirect  Effects  of 
Lightning 

Concern  for  the  vulnerability  of 
airplane  electrical  and  electronic 
systems  to  the  effects  of  lightning  has 
increased  substantially  over  the  past 
few  years.  This  concern  is  due  to  the  use 
of  solid-state  components  and  digital 
electronics  in  airplane  systems  that  are 
susceptible  to  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  either  a  direct  lightning  strike 
to  the  airplane  or  by  the  electric  fields 
created  by  a  nearby  lightning  flash. 
These  induced  transient  currents  and 
voltages  can  degrade  electronic  system 
performance  by  damaging  components 
or  upsetting  system  functions. 

Increased  dependence  on  electronic 
equipment  for  safe  operation  of  an 
airplane  makes  adequate  protection  of 
that  equipment  a  primary  requirement. 
These  special  conditions  will  provide  for 
the  requisite  protection  from  the  indirect 
effects  of  lightning. 
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Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRFJ 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  system*  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  components  in 
analog  and  digital  electronics  circuits, 
these  advanced  systems  are  readily 
responsive  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  the  HIRF  incident  on  the 
external  surface  of  aircraft  These 
induced  transient  currents  and  voltages 
can  degrade  electronic  systems 
performance  by  damaging  components 
or  upsetting  system  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  that  was  not  envisioned 
when  the  current  requirements  were 
developed.  Higher  energy  levels  are 
radiated  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
population  of  transmitters  has  increased 
significandy. 

The  combined  effect  of  the 
technological  advances  in  aircraft 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  aircraft. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems. 

The  accepted  maximum  enei^  levels 
in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  are  believed  to 
represent  the  worst  case  to  which  an 
airplane  would  be  exposed  in  the 
operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  (1)  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  (2),  as  follows: 

(1)  The  apphcant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment,  defined  below: 
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Or: 

(2]  The  applicant  may  demonstrate  by 
a  laboratory  test  that  the  electrical  and 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  of  100 
volts  per  meter  (v/m)  or  the  external 
HIRF  environment,  whichever  is  less,  in 
a  frequency  range  of  lOKHz  to  18GHz. 
When  using  a  laboratory  test  to  show 
compliance  with  the  HIRF  requirements, 
no  credit  is  given  for  signal  attenuation 
due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
aircraft.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

CompUance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing  systems, 
or  a  combination  thereof.  Service 
experience  alone  is  not  acceptable  since 
such  experience  in  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  Ukely  to  be 
exposed  to  the  fields  concurrently. 

EFIS 

When  part  23  airworthiness  standards 
were  promulgated,  they  did  not  address 


the  electronic  display  systems  (cathode- 
ray  tube  displays)  that  are  presently 
available  for  installation  in  small 
airplanes.  Revisions  to  part  23  have  not 
included  criteria  needed  to  define  a 
minimum  level  of  safety  for  evaluation 
of  technology  used  in  electronic  display 
systems  that  will  be  installed  in  small 
airplanes.  These  special  conditions  will 
allow  electronic  display  units  to  replace 
mechanical  or  electromechanical 
instruments,  which  present  part  23 
standards  address.  The  EFIS 
installations  must  meet  the  legibility, 
sensor  cue.  redundancy,  and  reliability 
requirements  defined  in  these  special 
conditions. 

These  special  conditions  require  a 
detailed  examination  of  each  item  of 
equipment  or  component  of  the 
electronic  instrument  system.  They  also 
require  an  investigation  of  the  system 
installation  to  determine:  (1)  If  the 
airplane  is  dependent  upon  its  function 
for  continued  safe  flight  and  landing:  (2) 
if  its  failure  will  significantly  reduce  the 
IFR  capability  of  the  airplane;  (3)  if  its 
failure  will  significantly  reduce  the 
ability  of  the  crew  to  cope  with  these 
adverse  operating  conditions.  Each 
component  of  the  installation  identified 
as  being  critical  to  the  safe  operation  of 
the  airplane  will  be  required  to  comply 
v^th  these  special  conditions,  and. 
therefore,  will  permit  the  approval  of 
more  advanced  systems. 

These  special  conditions  also  require 
that  essential  components  of  the 
electronic  display  system  that  require 
electrical  power  be  considered 
"essential  loads"  on  the  aircraft's  power 
supply.  The  power  source(s)  and  its 
distribution  system  must  be  able  to 
supply  power  to  the  electronic  display 
system  as  stated  in  the  special 
conditions  since  the  operational 
reliability  of  the  electronic  display 
system  is  dependent  on  the  power 
source  of  the  airplane. 

Section  23.1309  has  been  used  since 
amendment  23-14  as  a  means  of 
evaluating  systems.  The  "no  single 
fault"  or  "fail  safe"  concept,  along  with 
experience  based  on  service-proven 
designs  and  good  engineering 
judgement  has  been  used  to 
successfully  evaluate  most  airplane 
systems  and  equipment.  However,  the 
FAA  is  finding  it  difficult  to  apply  the 
"single  fault"  concept  and  to  utilize  th^ 
application  of  "good  engineering 
judgement"  as  a  means  of  determining 
the  likelihood  or  effects  of  certain 
failures  to  complex  systems  like  those  in 
the  Cessna  Model  525.  Therefore,  there 
is  a  need  to  include  the  additional 
reliability  requirements  in  the 
certification  basis. 
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These  special  conditions  provide 
reliability  requirements  that  are  based 
on  the  criticalness  of  the  system's 
function.  They  will  provide  the 
standards  needed  for  the  certification  of 
complex  safety-critical  electronic 
display  systems  being  proposed  for  the 
Model  525  airplane. 

it  has  been  determined  that  some 
electronic  display  systems  perform 
critical  functions.  Therefore,  it  will  be 
necessary  to  show  that  the  systems 
meet  more  stringent  requirements. 
Systems  that  perform  a  function  that  is 
needed  for  continued  safe  flight  and 
landing  of  the  airplane  must  meet  the 
'  requirement  that  there  will  be  no  failure 
of  that  system. 

These  special  conditions  also  require 
that  system  failures  that  would  reduce 
the  airplane's  capa"bihty,  or  the  ability  of 
the  crew  to  cope  with  adverse  operating 
conditions,  are  not  likely  to  occur.  It  is 
recognized  that  any  electronic  display 
system  or  other  system  failure  will 
reduce  the  airplane's  or  crew's 
capability  by  some  degree,  but  that 
reduction  may  not  be  serious  enough  to 
make  the  operation  of  the  airplane 
potentially  catastrophic. 

Thrust  Attenuation 

The  Model  525  design  includes  a 
system  that  permits  the  attenuating  of 
engine  thrust.  Attenuation  is 
accomplished  by  movable  panels, 
mounted  on  the  engine  pylons 
downstream  of  the  exhaust  cones,  that 
can  be  deployed  into  the  exhaust 
streams.  The  thrust  attenuators  are 
designed  to  be  used  in  both  ground  and 
flight  operations  and  differ  from  thrust 
reversers  in  that  attenuators  do  not 
provide  for  either  zero  or  reverse  thrust 
levels.  These  special  conditions  provide 
requisite  standards  for  thrust 
attenuating  systems. 

Engine  Fire  Extinguishing  System 

The  Model  525  design  includes 
engines  mounted  aft  on  the  fuselage. 
The  applicable  existing  regulations  do 
not  require  fire  extinguishing  systems 
for  engines.  Aft  mounted  engine 
installations,  along  with  the  need  to 
protect  such  installed  engines  from  fires, 
were  not  envisaged  in  the  development 
of  part  23;  therefore,  a  special  condition 
for  a  fire  extinguishing  system  for  the 
engines  of  the  Model  525  is  issued. 

Performance 

Previous  certification  and  operational 
experience  with  jet  powered  airplanes 
of  similar  design  in  the  normal  category 
reveal  certain  unusual  characteristics 
compared  to  other  airplanes  certificated 
in  the  normal  category.  The  average 
pilot,  expected  to  be  the  operator  of  this 


class  of  airplane,  is  not  likely  to  be 
familiar  with  the  characteristics 
applicable  to  jet  powered  airplanes. 
These  characteristics  have  caused 
significant  safefy  problems  when  pilots 
attempted  takeoffs  and  landings  using 
procedures  and  instincts  developed  with 
conventional  part  23  airplanes, 
particularly  with  a  large  variation  in 
temperature  and  altitude.  In  recognition 
of  these  characteristics.  Special  Civil  Air 
Regulation  No.  SR-422,  and  follow-on 
regulations,  established  weight-altitude- 
temperature  limitations  and  procedures 
for  scheduling  takeoff  and  landing  for 
turbine  engine-powered  transport 
category  airplanes,  so  the  pilot  could 
achieve  reliable  and  repeatable  results 
under  all  expected  conditions  of 
operation.  Similar  requirements  have 
been  applied  to  airplanes  certified  in  the 
commuter  category  of  part  23.  This 
entails  specific  takeoff  and  landing 
performance  tests.  In  conjunction  with 
the  development  of  takeoff  and  landing 
procedures,  it  was  also  necessary  to 
establish  required  climb  gradients  and 
data  for  flight  path  determination  under 
all  approved.weights,  altitudes,  and 
temperatures.  This  enables  the  pilot  to 
determine,  before  takeoff,  that  a  safe 
takeoff,  departure,  and  landing  at  the 
destination  can  be  achieved. 

Current  standards  in  part  23  did  not 
envisage  this  type  of  airplane  and  the 
associated  performance.  Based  upon  the 
knowledge  and  experience  gained 
during  certification  and  operation  of 
previous  similar  part  23  jet  airplanes, 
special  conditions  are  issued  for  the 
performance  requirements  of  takeoff, 
takeoff  speeds,  accelerate-stop  distance, 
takeoff  path,  takeoff  distance,  takeoff 
run,  and  takeoff  flight  path. 

General  performance  special 
conditions  are  issued  to  require  that 
procedures  for  takeoff,  accelerate-stop. 
and  landing  be  those  established  for 
operation  in  service,  be  executable  by 
pilots  of  average  skill,  and  include 
reasonably  expected  time  delays. 

Climb 

To  maintain  a  level  of  safety  that  is 
consistent  with  the  requirements  of  the 
special  conditions  for  takeoff,  takeoff 
speeds,  takeoff  path,  takeoff  distance, 
and  takeoff  run.  it  is  appropriate  to  issue 
associated  requirements  that  specify 
climb  gradients,  airplane  configurations, 
and  consideration  of  atmospheric 
conditions  that  will  be  encountered. 
Current  standards  in  part  23  did  not 
envisage  this  type  of  airplane  and  the 
associated  climb  considerations.  Special 
conditions  are  issued  for  climb  with  one 
engine  inoperative,  landing  climb,  and 
general  climb  conditions. 


Landing 

Landing  distance  determined  for  the 
same  parameters,  plus  the  effect  of 
wind,  is  consistent  with  takeoff 
information  for  the  range  of  weights, 
altitudes,  and  temperatures  approved 
for  operation.  Further,  it  is  necessary  to 
consider  time  delays  to  provide  for 
inservice  variation  in  the  activation  of 
deceleration  devices,  such  as  spoilers 
and  brakes.  Current  standards  in  part  23 
did  not  envisage  this  type  of  airplane 
and  the  associated  landing  performance 
considerations.  Special  conditions  are 
issued  to  address  these  items. 

Minimum  Control  Speed 

The  Cessna  Model  525  will  be 
operated  in  an  environment  and  in  a 
manner  requiring  defined  minimum 
control  speeds,  both  in  the  air  and  on 
takeoff,  to  ensure  safe  operations.  A 
requisite  to  sequentially  establishing 
proper  controllability  from  the  start  of 
takeoff  until  reaching  the  decision  speed 
(Vi)  in  the  takeoff  performance  special 
conditions  is  identification  of  Vmcc.  the 
minimum  control  speed  on  the  ground. 
In  the  past,  a  requirement  to  define  Vmcg 
has  not  been  necessary  for  part  23 
airplanes.  However,  the  existence  of 
Vmcg  has  been  considered  in 
determining  Vi  decision  speed  and  has 
been  administered  by  established  policy 
in  Advisory  Circular  AC  23-8A. 

Trim 

Special  conditions  are  issued  to 
maintain  a  level  of  safety  that  is 
consistent  with  the  use  of  Vmo/Mmo  and 
the  requirements  established  for 
previous  part  23  jet  airplanes.  Current 
standards  in  part  23  did  not  envisage 
this  type  of  airplane  and  the  associated 
trim  considerations. 

Static  Longitudinal  Stability 

To  maintain  a  level  of  safety 
consistent  with  that  applied  to  previous 
part  23  jet  airplanes,  it  is  appropriate  to 
define  applicable  requirements  for  static 
longitudinal  stability.  Current  standards 
in  part  23  did  not  envisage  this  type  of 
airplane  and  the  associated  stability 
considerations.  Special  conditions  are 
issued  to  establish  static  longitudinal 
stability  requirements  that  include  a 
stick  force  versus  speed  specification 
and  stability  requirements  applicable  to 
high  speed  jet  airplanes. 

Demonstration  of  Static  Longitudinal 
Stability 

To  maintain  a  level  of  safety 
consistent  with  the  proposed  static 
longitudinal  stability  requirements,  it  is 
necessary  to  establish  corresponding 
requirements  for  the  demonstration  of 
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static  longitudinal  stability.  Current 
standards  in  part  23  did  not  envisage 
this  type  of  airplane  and  the  associated 
stability  considerations.  Special 
conditions  are  issued  to  do  so. 

Static  Directional  and  Lateral  Stability 

In  keeping  with  the  concept  of  Vno/ 
Mmo  being  a  maximum  operational 
speed  limit,  rather  than  a  limiting  speed 
for  the  demonstration  of  satisfactory 
flight  characteristics,  it  is  appropriate  to 
extend  the  speed  for  demonstration  of 
lateral/directional  stability 
characteristics  from  the  V^o/Mmo  of  part 
23  to  the  maximum  speed  for  stability 
characteristics.  Vpc/Mrc.  for  this 
airplane.  Current  standards  in  part  23 
did  not  envisage  this  type  of  airplane 
and  the  associated  stability 
considerations.  Special  conditions  to  do 
this  are  issued. 

Stall  Characteristics 

In  order  to  maintain  consistency  with 
the  stall  warning  requirements  and  the 
level  of  safety  previously  applied  to 
other  jet  powered  small  airplanes,  it  is 
appropriate  to  specify  the  conditions 
under  which  level  flight,  turning  flight, 
and  accelerated  entry  stall 
characteristics  should  be  demonstrated. 
Current  standards  in  part  23  did  not 
envisage  this  type  of  airplane,  the 
associated  high  thrust-to-weight  ratio, 
and  laminar  flow  airfoil  characteristics. 
Special  conditions  are  issued  to  define 
stall  characteristics  demonstrations. 

Stall  Warning 

Advisory  Circular  AC  23-8A  provides 
guidelines  for  the  application  of  the  stall 
warning  requirements  currently 
specified  in  §  23.207(c).  The  FAA  has 
recognized  the  problems  associated  with 
showing  literal  compliance  with 
§  23.207(c)  when  airplanes  with  high 
power-to-weight  ratios  are  being 
evaluated.  Current  standards  in  part  23 
did  not  envisage  this  type  of  airplane 
and  the  associated  stall  warning 
considerations.  This  issue  was 
discussed  during  the  Small  Airplane 
Airworthiness  Review  Conference  held 
in  St.  Louis,  Missouri,  during  the  week  of 
October  22-26, 1984.  at  which  it  was 
concluded  that  §  23.207(c)  required 
revision  to  properly  address  this 
condition.  Previous  guidance  relating  to 
this  matter  was  provided  in  FAA  Order 
8110.7  and  AC  23-8.  The  service  history 
of  numerous  airplanes  that  were 
certified  using  this  earlier  guidance, 
which  is  similar  to  that  included  in  this 
special  condition,  has  been  satisfactory. 
Special  conditions  are  issued  to  specify 
appropriate  requirements  for  stall 
warning  for  the'Model  525. 


Vibration  and  Buffeting 

The  Model  525  will  be  operated  at 
high  altitudes  where  stall-Mach  buffet 
encounters  (small  speed  margin 
between  stall  and  transonic  flow  buffet) 
are  likely  to  occur.  This  is  not  presently 
addressed  in  part  23.  Information  that 
will  enable  the  flight  crew  to  plan  flight 
operations  that  will  maximize 
maneuvering  capability  during  high 
altitude  cruise  flight  and  preclude 
intentional  operations  exceeding  the 
boundary  of  perceptible  buffet  is 
necessary.  Buffeting  is  considered  to  be 
a  warning  to  the  pilot  that  the  airplane 
is  approaching  an  undesirable  and 
eventually  dangerous  flight  regime,  i.e., 
stall  buffeting,  high  speed  buffeting  or 
maneuvering  (load  factor)  buffeting.  In 
straight  flight,  therefore,  such  buffet 
should  not  occur  at  any  normal 
operating  speed  up  to  the  maximum 
operating  limit  speed,  Vmo/Mmq. 
Sufficient  information  must  be  provided 
to  the  crew  so  that  buffet  encounters 
during  normal  flight  operations  can  be 
avoided.  Special  conditions  are  issued 
to  require  buffet  onset  tests  and  the 
inclusion  of  this  information  in  the 
Airplane  Flight  Manual  (AFM)  to 
provide  guidance  to  the  crew. 

High  Speed  Characteristics  and 
Maximum  Operating  Limit  Speed 

The  Cessna  Model  525  will  be 
operated  at  high  altitudes  and  high 
speeds.  The  operating  envelope  includes 
areas  in  which  Mach  effects,  which  have 
not  been  considered  in  part  23.  may  be 
significant.  These  conditions  may 
degrade  the  ability  of  the  flight  crew  to 
promptly  recover  from  inadvertent 
excursions  beyond  maximum  operating 
speeds.  The  ability  to  pull  a  positive 
load  factor  is  needed  to  assure,  during 
recovery  from  upset,  that  the  airplane 
speed  does  not  continue  to  increase  to  a 
value  where  recovery  may  not  be 
achievable  by  the  average  pilot  or  flight 
crew. 

Additionally,  to  allow  the  aircraft 
designer  to  conservatively  design  to 
higher  speeds  than  may  be  operationally 
required  for  the  airplane,  the  concept  of 
Vdf/Mdf>  the  highest  demonstrated  flight 
speed  for  the  type  design  is  appropriate 
for  this  airplane.  This  permits  Vb/Md. 
the  design  dive  speed,  to  be  higher  than 
the  speed  actually  required  to  be 
demonstrated  in  flight.  Current 
standards  in  part  23  did  not  envisage 
this  type  of  airplane  and  the  associated 
high  speed  considerations.  Accordingly, 
special  conditions  are  issued  to  allow 
determination  of  a  maximum 
demonstrated  flight  speed  and  to  relate 
the  determination  of  Vmq/Mmo  to  this 
speed.  Vdf/Mdf- 


Airspeed  Indicating  System 

To  maintain  a  level  of  safety 
consistent  with  that  applied  to  previous 
part  23  jet  airplanes  and  to  be  consistent 
with  the  establishment  of  scheduled 
performance  requirements,  it  is 
appropriate  to  establish  applicable 
requirements  for  determining  and 
providing  airspeed  indicating  system 
calibration  information.  Additionally,  it 
is  appropriate  to  establish  special 
conditions  requiring  protection  of  the 
pitot  tube  from  malfunctions  associated 
with  icing  conditions.  Current  standards 
in  part  23  did  not  envisage  this  type  of 
airplane  and  the  associated  airspeed 
indicating  system  requirements.  Special 
conditions  are  issued  to  establish 
airspeed  indicating  system  calibration 
and  pitot  tube  ice  protection 
requirements  applicable  to  normal 
category  jet  airplanes. 

Static  Pressure  System 

To  maintain  a  level  of  safety 
consistent  with  that  applied  to  previous 
part  23  jet  airplanes  and  to  be  consistent 
with  the  establishment  of  scheduled 
performance  requirements,  it  is 
appropriate  to  establish  applicable 
requirements  for  providing  static 
pressure  system  calibration  information 
in  the  AFM.  Since  aircraft  of  this  type 
are  frequently  equipped  with  devices  to 
correct  the  altimeter  indication,  it  is  also 
appropriate  to  establish  requirements  to 
ensure  the  continued  availability  of 
altitude  information  when  such  a  device 
malfunctions.  Current  standards  in  part 
23  did  not  envisage  this  type  of  airplane 
and  the  associated  static  pressure 
system  considerations.  Special 
conditions  to  do  this  are  issued. 

Minimum  Crew 

The_Qessna  Model  525  will  operate  at 
high  altitudes  and  speeds  and  must  be 
flown  to  a  precise  speed  schedule  to 
achieve  required  takeoff  and  landing 
distances.  It  employs  operating 
considerations  not  envisaged  in  part  23 
airworthiness  standards.  Therefore,  it  is 
appropriate  to  specify  workload 
considerations.  Special  conditions  are 
issued  to  specify  the  items  to  be 
considered  in  workload  determination 
evaluations  used  to  determine  the 
minimum  required  flight  crew. 

Operating  Limitations  and  Operating 
Procedures 

Previous  certification  and  operational 
experience  with  jet  powered  airplanes 
of  similar  design  in  the  normal  category 
have  shown  that  operating  limitations 
appropriate  to  this  type  of  airplane  were 
not  envisaged  in  part  23.  Special 
conditions  applicable  to  the 
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establishment  of  operating  procedures 
appropriate  to  this  airplane  are  issued. 
To  maintain  a  level  of  safety  that  is 
consistent  with  the  requirements  of  the 
special  conditions  for  takeoff,  takeo^ 
speeds,  takeoff  path,  takeo^  distance, 
takeoff  run,  accelerate-stop  distance, 
landing  distance,  and  climb  performance 
over  the  range  of  weights,  altitudes,  and 
temperatures  approved  for  operation,  it 
is  appropriate  to  adopt  associated 
requirements  that  specify  certain 
conditions  that  must  be  used  in 
establishing  operating  limitations. 
Additionally,  appropriate  special 
conditions  that  implement  these 
performance  requirements  are  issued. 

Performance  Information 

Current  standards  in  part  23  did  not 
envisage  this  type  of  airplane  and  the 
associated  performance  considerations. 
To  maintain  a  level  of  safety  that  is 
consistent  with  the  special  conditions,  it 
is  appropriate  to  issue  associated 
requirements  that  specify  the 
information  that  must  be  included  in  the 
AFM. 

Airplane  Flight  Manual 

To  maintain  a  level  of  safety  that  is 
consistent  with  the  special  conditions 
for  operating  procedures  and 
performance  information,  it  is 
appropriate  to  delete  the  option  in  the 
AFM  requirements  that  allow  operating 
procedures,  performance  information 
and  loading  information  to  be 
unapproved.  A  special  condition  is 
issued  to  delete  that  option. 

Airspeed  Indicator 

Current  standards  in  part  23  did  not 
envisage  this  type  of  airplane  and  the 
associated  speed  scheduling 
considerations.  To  maintain  a  level  of 
safety  that  is  consistent  with  the  special 
conditions  for  performance,  including 
scheduled  takeoff  and  landing 
procedures,  speeds,  etc.,  it  is 
appropriate  to  eliminate  the  airspeed 
indicator  markings  required  by  part  23 
and  to  replace  these  markings  with 
airspeed  indicator  markings  consistent 
with  the  more  complex  performance 
requirements  applicable  to  this  airplane. 
Special  conditions  are  issued  that 
specify  the  airspeed  indicator  markings 
applicable  to  these  procedures. 

Effects  of  Contamination  on  Natural 
Laminar  Flow  A  irfoils 

Airfoil  configurations  similar  to  the 
Cessna  Model  525  have  been  found  to 
have  measurable  degradations  of 
handling  qualities  and  performance 
when  laminar  flow  was  lost  due  to 
airfoil  contamination.  Tripping  of  the 
boundary  layer  could  be  caused  from 


flight  in  precipitation  conditions  or  by 
the  presence  of  contaminations  such  as 
insects.  If  measurable  effects  are 
detected,  it  should  be  determined  that 
the  minimum  flight  characteristics 
standards  continue  to  be  met,  and  that 
any  degradations  to  performance 
information  are  identified.  This  may  be 
accomplished  by  a  combination  of 
analysis  and  testing.  Current  standards 
in  part  23  did  not  envisage  this  type  of 
airplane  and  the  associated  airfoil 
contamination  considerations.  Special 
conditions  are  issued  since  existing 
regulations  do  not  require  these  adverse 
effects  to  be  evaluated. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions,  Docket  No.  084CE,  Notice 
No.  23-ACE-55  (55  FR  50839,  December 
11, 1990)  proposed  special  conditions  for 
the  Cessna  Model  525  airplane.  The 
comment  period  for  the  notice  closed 
January  10, 1991.  On  February  5. 1991. 
(56  FR  4581)  the  comment  period  was 
reopened  through  March  1, 1991. 
Comments  were  received  from  a  total  of 
three  commenters. 

Regarding  proposed  special  condition 

3.  one  commenter  believes  it 
unnecessary  to  conduct  a  laboratory  test 
at  a  Held  strength  level  higher  than  the 
defined  external  threat  level.  He 
suggests  the  preamble  text  be  revised  to 
read  "field  strength  of  100  volts  per 
meter  (v/m)  or  the  external  threat  level, 
whichever  is  less,  in  a  frequency  range 
of  lOKHz  to  18GHz."  The  FAA  agrees 
and  has  reworded  the  special  condition 
accordingly.  The  same  commenter 
believes  it  unreasonable  to  subject  to 
post-certification  reassessinent  an 
applicant  opting  for  the  fixed  value 
laboratory  test.  The  FAA  agrees  and  has 
deleted  the  post-certification 
reassessment.  Should  service  difficulties 
arise,  they  will  be  dealt  with  by  the 
Airworthiness  Directive  process. 

Regarding  proposed  special  condition 

4.  one  commenter  asked  whether 
reliability/probability  terms  are  to  be 
viewed  as  qualitative  or  quantitative. 
The  FAA  is  currently  revising  AC 
23.1309  to  provide  quantitative 
definitions. 

One  commenter  perceives  a  conflict 
between  proposed  special  condition  15 
that  he  says  "requires  temperature  to  be 
taken  into  account  as  a  variable  in 
scheduling  landing  performance"  and 
§§  25.125  and  23.75  "which  allow 
standard  temperature  to  be  assumed." 
Section  23.1583(c)(4)  requires 
temperature  accountability  for  landing 
for  commuter  category  airplanes. 
Special  condition  15  merely  incorporates 
temperature  accountability  into  the 


determination  phrase;  thus,  the  special 
condition  will  be  adopted  as  proposed. 

Regarding  proposed  special  condition 
36,  one  commenter  made  extensive 
comments  on  what  flight  conditions 
should  be  tested  for  laminar  flow  and 
non-laminar  flow.  The  commenter 
references  data  in  NASA  Contractor 
Report  181967,  "Flight  Test  Investigation 
of  Certification  Issues  Pertaining  to 
General-Aviation-Type  Aircraft  with 
Natural  Laminar  Flow".  The  commenter 
states  that  results  of  the  flight  testing 
show  that  the  aircraft  with  or  without 
laminar  flow  will  have  the  same  flight 
characteristics  except  for  those 
conditions  where  aircraft  drag  is 
significant  (i.e.,  aircraft  speed,  rate  of 
climb,  and  takeoff  distance)  and  that 
stall  characteristics,  stall  speeds,  and 
stability  levels  are  not  expected  to  be 
influenced  by  natural  laminar  flow 
(NLF). 

The  FAA  does  not  have  any 
experience  in  extending  the  conclusions 
in  the  referenced  report  to  another 
airfoil  (although  similar)  and  to  other 
airplanes.  Therefore,  the  FAA  must  take 
the  conservative  approach  and 
investigate  the  flight  conditions  required 
by  the  special  conditions.  Further,  the 
FAA  does  not  agree  that  the  referenced 
report  shows  that  stall  characteristics 
are  unaffected  by  tripped  NLF. 

The  commenter  points  out  that  the 
proposed  special  condition  includes 
some  sections  that  are  inappropriate  for 
the  Cessna  525,  such  as  acrobatic 
maneuvers,  spinning,  ground  handling, 
etc.  The  FAA  agrees  and  the  special 
condition  is  revised  to  delete  the 
reference  to  inappropriate  flight 
conditions. 

Regarding  proposed  special  condition 
38,  one  commenter  believes  that  the 
AFM  discussion  in  the  notice  of 
proposed  special  conditions  makes  it 
appear  that  the  FAA  seeks  to  prohibit 
providing,  within  the  AFM  cover, 
segregated  guidance  information  that  is 
often  provided  to  aid  flight  crews  in 
situations  not  provided  for  in  the 
regulations.  As  an  example,  the 
commenter  cites  the  performance 
decrements  that  should  be  taken  into 
account  on  wet  or  icy  runways.  Also, 
the  commenter  believes  that  wording  of 
the  proposed  special  condition  should 
make  it  clear  that  unapproved  data  may 
be  presented  in  the  AFM  when  the 
segregation  provisions  of  §  23.1581(b)(1) 
are  utilized,  notwithstanding  the 
preamble  intent  statements. 

The  FAA  agrees  that  the  discussion  in 
the  notice  of  proposed  special 
conditions  should  have  expressed  what 
is  required  for  a  satisfactory  AFM  rather 
than  discussing  deletion  of  an  option. 
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However,  the  proposed  special 
condition  is  clear  and  uses  the  same 
language  concerning  segregation  of 
approved  and  unapproved  material  that 
is  used  in  the  existing  part  23  and  that 
has  been  used  for  several  years. 
Therefore,  the  special  condition  will  be 
adopted  as  proposed. 

The  French  Direction  Generate  De 
L' Aviation  Civile  (DGAC)  submitted  a 
draft  certification  basis  that  they  would 
consider  to  be  appHcable  to  the  Cessna 
525  if  it  were  to  be  certified  in  Europe. 
Since  no  specific  changes  were 
suggested,  no  changes  are  being  made  to 
the  proposed  special  conditions  as  a 
result  of  the  DGAC  comments. 

In  the  absence  of  other  comments,  and 
except  for  minor  editorial  corrections, 
the  remaining  special  conditions  will  be 
adopted  as  proposed. 

Conclusion 

In  view  of  the  design  features 
discussed  for  the  Model  525  airplane, 
the  followmg  special  conditions  are 
issued.  This  action  is  not  a  rule  of 
general  applicability  and  affects  only 
the  model  of  airplane  identified  in  these 
special  conditions. 

List  of  Subjects  in  14  CFR  Parts  21  end 
23 

Aircraft.  Air  transportation.  Aviation 
safety,  and  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a],  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a),  1421.  and  1423):  49  U.S.C. 
106(g):  14  CFR  21.16  and  21.17;  and  14  CFR 
11.28  and  11.29(b). 

Adoption  of  Special  Condition 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
issues  the  following  special  conditions 
as  part  of  the  type  certification  basis  for 
the  Cessna  Model  525  airplane: 

1.  Cockpit  Evacuation  of  Smoke 

In  the  absence  of  specific 
requirements  for  evacuating  smoke  from 
the  cockpit,  the  following  applies:  The 
ventilating  air  in  the  flight  crew  and 
passenger  compartments  must  be  free  of 
harmful  or  hazardous  concentrations  of 
gases  and  vapors  in  normal  operations 
and  in  the  event  of  a  reasonably 
probable  failure  or  malfunctioning  of  the 
ventilation  heating,  pressurization  or 
other  system  and  equipment.  If  the 
accumulation  of  hazardous  quantities  of 
smoke  in  the  cockpit  area  is  reasonably 
probable,  the  evacuation  of  such  smoke 
must  be  readily  accomplished  starting 
with  full  cockpit  pressurization  and 


without  depressurizing  beyond  safe 
limits. 

2.  Protection  of  Electrical  and  Electronic 
Systems  From  Indirect  Effects  of  ■ 
Lightning 

(a)  Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
systems  to  perform  critical  functions  are 
not  adversely  affected  when  the 
airplane  is  exposed  to  lightning. 

(b)  Each  essential  function  of  the 
system  must  be  protected  to  ensure  that 
the  essential  function  can  be  recovered 
after  the  airplane  has  been  exposed  to 
lightning. 

3.  Protection  of  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
systems  to  perform  critical  functions  are 
not  adversely  affected  when  the 
airplane  is  exposed  to  high  intensity 
radiated  electromagnetic  Helds  external 
to  the  airplane. 

4.  Electronic  Flight  Instrument  Displays 

In  addition  to,  and  instead  of,  the 
applicable  airworthiness  standards  of 
part  23  and  requirements  to  the 
contrary,  for  instruments,  systems,  and 
installations  whose  design  incorporates 
electronic  displays  that  feature  design 
characteristics  where  a  single 
malfunction  or  failure  could  affect  more 
than  one  primary  instrument  display  or 
system,  and/or  system  design  functions 
that  are  determined  to  be  required  for 
continued  safe  flight  and  landing  of  the 
airplane,  the  following  special 
conditions  apply: 

(a)  Systems  and  associated 
components  must  be  examined 
separately  and  in  relation  to  other 
airplane  systems  to  determine  whether 
the  airplane  is  dependent  upon  its 
function  for  continued  safe  flight  and 
landing  and  whether  its  failure  would 
significantly  reduce  the  capability  of  the 
airplane  or  the  ability  of  the  crew  to 
cope  with  adverse  operating  conditions. 
Each  system  and  each  component 
identified  by  this  examination  upon 
which  the  airplane  is  dependent  for 
proper  functioning  to  ensure  continued 
safe  flight  and  landing,  or  whose  failure 
would  significantly  reduce  the  capability 
of  the  airplane  or  the  ability  of  the  crew 
to  cope  with  adverse  operating 
conditions,  must  be  designed  and 
examined  to  comply  with  the  following 
requirements: 


(1)  It  must  be  shown  that  there  will  be 
no  single  failure  or  probable 
combination  of  failures,  under  any 
foreseeable  operating  condition,  that 
would  prevent  the  continued  safe  flight 
and  landing  of  the  airplane,  or  it  must  be 
shown  that  such  failures  are  extremely 
improbable. 

(2)  It  must  be  shown  that  there  will  be 
no  single  failure  or  probable 
combination  of  failures,  under  any 
foreseeable  operating  condition,  that 
would  significantly  reduce  the  capability 
of  the  airplane  or  the  ability  of  the  crew 
to  cope  with  adverse  operating 
conditions,  or  it  must  be  shown  that 
such  failures  are  improbable. 

(3)  Warning  information  must  be 
provided  to  alert  the  crew  to  unsafe 
system  operating  conditions  and  to 
enable  them  to  take  appropriate 
corrective  action.  Systems,  controls,  and 
associated  monitoring  and  warning 
means  must  be  designed  to  minimize 
initiation  of  crew  action  that  would 
create  additional  hazards. 

(4)  Compliance  with  the  requirements 
of  these  special  conditions  may  be 
shown  by  analysis  and,  where 
necessary,  by  appropriate  ground,  flight, 
or  simulator  tests.  The  analysis  must 
consider: 

(i)  Modes  of  failure,  including 
malfunction  and  damage  from 
foreseeable  sources; 

(ii)  The  probability  of  multiple 
failures,  and  undetected  faults; 

(iii)  The  resulting  effects  on  the 
airplane  and  occupants,  considering  the 
state  of  flight  and  operating  conditions; 
and 

(iv)  The  crew  warning  cues,  corrective 
action  required,  and  the  capability  of 
detecting  faults. 

(5)  Numerical  analysis  may  be  used  to 
support  the  engineering  examination. 

(b)  Electronic  display  indicators, 
including  those  incorporating  more  than 
one  function,  may  be  installed  instead  of 
mechanical  or  electromechanical 
instruments  if,  during  normal  modes  of 
operation: 

(1)  The  electronic  display  indicators: 
(i)  Are  easily  legible  under  all  lighting 

conditions  encountered  in  the  cockpit, 
including  direct  sunlight; 

(ii)  Do  not  inhibit  the  primary  display 
of  attitude,  altitude,  or  airspeed:  and 

(iii)  Incorporate  sensory  cues  for  the 
pilot  that  are  equivalent  to  those  in  the 
instrument  being  replaced  by  the 
electronic  display  units. 

(2)  The  electronic  display  indicators, 
including  their  systems  and 
installations,  are  designed  so  that  one 
display  of  information  essential  to 
safety  and  successful  completion  of  the 
flight  remains  available  to  the  pilot, 
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without  need  for  immediate  action  by 
any  crewmember  for  continued  safe 
operation,  after  any  single  failure  or 
probable  combination  of  failures  that  is 
not  shown  to  comply  with  paragraph 
(a)(1)  of  this  special  condition. 

5.  Thrust  Attenuating  Systems 

Thrust  attenuating  systems  must  be 
designed  and  installed  so  that  no  imsafe 
condition  will  result  during  normal 
operation  of  the  systems,  or  from  any 
failure  (or  reasonably  likely 
combination  of  failures]  of  the  thrust 
attenuation  systems  under  any 
anticipated  condition  of  operation  of  the 
airplane,  including  ground  operation. 
Failure  of  structural  elements  need  not 
be  considered  if  the  probability  of  this 
kind  of  failure  is  extremely  remote. 

6.  Engine  Fire  Extinguishing  System 

(a)  Fire  extinguishing  systems  must  be 
installed  and  compliance  must  be  shown 
with  the  following: 

(1)  Except  for  combustor,  turbine,  and 
tailpipe  sections  of  turbine-engine 
installations  that  contain  lines  or 
components  carrying  flammable  fluids 
for  which  a  fire  originating  in  these 
sections  can  be  controllable,  a  hre 
extinguisher  system  must  serve  each 
engine  compartment 

(2)  The  fire  extinguishing  system,  the 
quantity  of  the  extinguishing  agent,  the 
rate  of  discharge,  and  the  discharge 
distribution  must  be  adequate  to 
extinguish  fires. 

(3)  The  fire  extinguishing  system  for  a 
nacelle  must  be  able  to  simultaneously 
protect  each  compartment  of  the  nacelle 
for  which  protection  is  provided. 

(b)  Fire  extinguishing  agents  must 
meet  the  following  requirements: 

(1)  Be  capable  of  extinguishing  flames 
emanating  from  any  burning  of  fluids  or 
other  combustible  materials  in  the  area 
protected  by  the  fire  extinguishing 
system. 

(2)  Have  thermal  stability  over  the 
temperature  range  likely  to  be 
experienced  in  the  compartment  in 
which  they  are  stored;  and 

(3)  If  any  toxic  extinguishing  agent  is 
used,  provisions  must  be  made  to 
prevent  harmful  concentrations  of  fluid 
from  entering  any  personnel 
compartment  even  though  a  defect  may 
exist  in  the  extinguishing  system. 

(c)  Fire  extinguishing  agent  containers 
must  meet  the  following  requirements: 

(1)  Have  a  pressure  rehef  to  prevent 
bursting  of  the  container  by  excessive 
internal  pressures. 

(2)  The  discharge  end  of  each 
discharge  line  from  a  pressure  relief 
connection  must  be  located  so  the 
discharge  of  the  fire  extinguishing  agent 
would  not  damage  the  airplane.  The  line 


must  also  be  located  or  protected  to 
prevent  clogging  caused  bv  ice  or  other 
foreign  matter. 

(3)  A  means  must  be  provided  for 
each  fire  extinguishing  agent  container 
to  indicate  that  the  container  has 
discharged  or  that  the  charging  pressure 
is  below  the  established  minimum 
necessary  for  proper  functioning. 

(4)  The  temperature  of  each  container 
must  be  maintained,  under  intended 
operating  conditions,  to  prevent  the 
pressure  in  the  container  from  falling 
below  that  necessary  to  provide  an 
adequate  rate  of  discharge,  or  rising  high 
enough  to  cause  premature  discharge; 
and 

(5)  If  a  pyrotechnic  capsule  is  used  to 
discharge  Uie  tire  extinguishing  agent, 
each  container  must  be  installed  so  that 
temperature  conditions  will  not  cause 
hazardous  deterioration  of  the 
pyrotechnic  capsule. 

(d)  Fire  extinguisher  system  materials 
must  meet  the  following  requirements: 

(1)  No  material  in  any  fire 
extinguishing  system  may  react 
chemically  with  any  extinguishing  agent 
so  as  to  create  a  hazard;  and 

(2)  Each  system  component  in  an 
engine  compartment  must  be  fireproof. 

7.  Performance:  General 

In  addition  to  the  requirements  of 
S  23.45,  the  following  apply: 

(a)  Unless  otherwise  prescribed,  the 
appUcant  must  select  the  takeoff,  en 
route,  approach,  and  landing 
configurations  for  the  airplane. 

(b)  The  airplane  configurations  may 
vary  with  weight  altitude,  and 
temperature,  to  the  extent  they  are 
compatible  with  the  operating 
procedures  required  by  paragraph  (c)  of 
this  special  condition. 

(c)  Unless  otherwise  prescribed,  in 
determining  the  accelerate-stop 
distances,  takeoff  flight  paths,  takeoff 
distances,  and  landing  distances, 
changes  in  the  airplane's  configuration, 
speed,  power,  and  thrust,  must  be  made 
in  accordance  with  procedures 
estabhshed  by  the  applicant  for 
operation  in  service. 

(d)  Procedures  for  the  execution  of 
balked  landings  and  missed  approaches 
associated  with  the  conditions 
prescribed  in  special  conditions  14  and 
16  must  be  established. 

(e)  The  procedures  estabUshed  under 
paragraphs  (c)  and  (d)  of  this  special 
condition  must: 

(1]  Be  able  to  be  consistently  executed 
in  service  by  crews  of  average  skill; 

(2)  Use  methods  or  devices  that  are 
safe  and  reliable;  and 

(3)  Include  allowance  for  any  time 
delays,  in  the  execution  of  the 


procedures,  that  may  reasonably  be 
expected  in  service.. 

8.  Takeoff 

Instead  of  complying  v\rith  S  23.51,  the 
following  apply: 

(a)  The  takeoff  speeds  described  in 
special  condition  9,  the  accelerate-stop 
distance  described  in  special  condition 
10,  the  takeoff  path  described  in  special 
condition  11,  and  the  takeoff  distance 
and  takeoff  run  described  in  special 
condition  12  must  be  determined: 

(1)  At  each  weight,  altitude,  and 
ambient  temperature  within  the 
operational  limits  selected  by  the 
applicant;  and 

(2)  In  the  selected  configuration  for 
takeoff. 

(b)  No  takeoff  made  to  determine  the 
data  required  by  this  special  condition 
may  require  exceptional  piloting  skill  or 
alertness. 

(c)  The  takeoff  data  must  be  based  on 
a  smooth,  dry,  hard-surfaced  runway. 

(d)  The  takeoff  data  must  include, 
within  the  established  operational  limits 
of  the  airplane,  the  following 
operational  correction  factors: 

(1)  Not  more  than  50  percent  of 
nominal  wind  components  along  the 
takeoff  path  opposite  to  the  direction  of 
takeoff,  and  not  less  than  150  percent  of 
nominal  wind  components  along  the 
takeoff  path  in  the  direction  of  takeoff. 

(2)  Effective  runway  gradients. 

9.  Takeoff  Speeds 

Instead  of  compliance  with  {  23.53, 
the  following  apply: 

(a)  Vi  must  be  established  in  relation 
to  Vef  as  follows: 

(1)  Vet  is  the  airspeed  at  which  the 
critical  engine  is  assumed  to  fail.  Vcr 
must  be  selected  by  the  applicant,  but 
may  not  be  less  than  Viicc  determined 
under  special  condition  18. 

(2)  Vi,  in  terms  of  airspeed,  is  the 
takeoff  decision  speed  selected  by  the 
applicant;  however,  Vi  may  not  be  less 
than  Vef  plus  the  speed  gained  with  the 
critical  engine  inoperative  during  the 
time  interval  between  the  instant  at 
which  the  critical  engine  fails  and  the 
instant  at  which  the  pilot  recognizes  and 
reacts  to  the  engine  failure,  as  indicated 
by  the  pilot's  application  of  the  first 
retarding  means  during  the  accelerate- 
stop  test 

(b)  V2  min,  in  terms  of  airspeed,  may 
not  be  less  than: 

(1)1.2V8,. 

(2)  1.10  time  Vmc  established  under 
§  23.149. 

(c)  Vj,  in  terms  of  airspeed,  must  be 
selected  by  the  applicant  to  provide  at 
least  the  gradient  of  climb  required  by 
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special  condition  14(b)  but  may  not  be 
less  than: 

(1)  Vi  min;  and 

(2)  Vh  plus  the  speed  increment 
attained  (in  accordance  with  special 
condition  11)  before  reaching  a  height  of 
35  feet  above  the  takeoff  surface. 

(d)  Vmu  is  the  ah-speed  at,  and  above, 
which  the  airplane  can  safely  lift  off  the 
ground  and  oontinue  the  takeoff.  V^u 
speeds  must  be  selected  by  the 
applicant  throughout  the  range  of  thrust- 
to-weight  ratios  to  be  certified.  These 
speeds  may  be  established  from  free-air 
data  if  these  data  are  verified  by  ground 
takeoff  tests. 

(e)  Vn,  in  terms  of  ah^peed,  must  be 
selected  in  accordance  with  the 
conditions  of  subparagraphs  (1)  through 
(4)  of  this  sectioa: 

(1)  V,  may  not  be  less  than: 
(i)V,: 

(ii)  105  percent  of  Vmc: 
(iii)  The  speed  (determined  in 
accordance  with  special  condition 
11(c)(2))  that  allows  reaching  Vj  before 
reaching  a  height  of  35  feet  above  the 
takeo^  surface;  or 

(iv)  A  speed  that  if  the  airplane  is 
rotated  at  its  maximum  practicable  rate, 
will  result  ia  a  Vto,  of  not  less  than  110 
percent  of  Vm;  in  the  all-engines- 
operating  condition  and  not  less  than 
105  percent  of  V»,u  determined  at  the 
thrust-to-weighf  ratio  corresponding  to 
the  one-engine-inoperative  condition. 

(2)  For  any  given  set  of  conditions 
(such  as  weight,  configuration,  and 
temperature),  a  single  value  of  Vg, 
obtained  in  accordance  with  this 
section,  must  be  used  to  show 
compliance  with  both  the  one-engine- 
inoperative  and  the  all-engines- 
operating  takeoff  provisions. 

(3)  It  must  be  shown  that  the  one- 
engine-inoperative  takeoff  distance, 
using  a  rotation  speed  of  5  knots  less 
than  Vg,  established  in  accordance  with 
subparagraphs  (1)  and  (2)  of  this  section., 
does  not  exceed  the  corresponding  one- 
engine-inoperative  takeoS^  distance 
using  the  established  V|.  The  takeoff 
distances  must  be  determined  in 
accordance  with  special  condition 
12(a)(1). 

(4)  Reasonably  expected  variations  in 
service  from  the  established  takeoff 
procedures  for  the  operation  of  the 
airplane  (such  as  over-rotation  of  the 
airplane  and  out-of-trim  conditions)  may 
not  result  in  unsafe  flight  characteristics 
or  in  marked  increases  in  the  scheduled 
takeoff  distances  established  in 
accordance  with  special  condition  12. 

(0  ^uor  i*  the  airspeed  at  which  the 
airplane  first  becomes  airborne. 


10.  AcceJerate^top  Distance 

In  the  absence  of  specific  accelerate- 
stop  distance  requirements,  the 
following  apply: 

(a)  The  accelerate-stop  distance  is  the 
sum  of  the  distances  necessary  to: 

(1)  Accelerate  the  airplane  from  a 
standing  start  to  Vg,  with  all  engines 
operating; 

(2)  Accelerate  the  airplane  from  Vv  to 
Vi,  assuming  that  the  critical  engine 
fails  at  Vcf;  and 

(3)  Come  to  a  full  stop  from  the  point 
at  which  Vi  is  reached  assuming  that  in 
the  case  of  engine  failure,  the  pilot  has 
decided  to  stop  as  indicated  by 
application  of  the  first  retarding  means 
at  the  speed  Vi. 

(b)  Means  other  than  wheel  brakes 
may  be  used  to  determine  the 
accelerate-stop  distance  if  that  means: 

(1)  Is  safe  and  reliable; 

(2)  Is  used  so  that  consistent  results 
can  be  expected  under  normal  operating 
conditions;  and 

(3)  Is  such  that  exceptional  skill  is  not 
required  to  control  the  airplane. 

(c)  The  landing  gear  must  remain 
extended  throughout  the  accelerate-stop 
distance. 

11.  Takeoff  Path 

In  the  absence  of  specific  takeoff  path 
requirements,  the  following  apply: 

(a)  The  takeoff  path  extends  from  a 
standing  start  to  a  point  in  the  takeoff  at 
which  the  airplane  is  1,500  feet  above 
the  takeoff  surface,  or  at  which  the 
transition  from  the  takeoff  to  the  en 
route  configuration  is  completed  and  a 
speed  is  reached  at  which  compliance 
with  special  condition  14(c)  is  shown, 
whichever  point  is  higher.  In  addition: 

(1)  The  takeoff  path  must  be  based  on 
procedures  prescribed  in  special 
condition  7. 

(2)  The  airplane  must  be  accelerated 
on  the  ground  to  Vef.  at  which  point  the 
critical  engine  must  be  made  inoperative 
and  remain  inoperative  for  the  rest  of 
the  takeoff;  and 

(3)  After  reaching  Vus  the  airplane 
must  be  accelerated  to  V2. 

(b)  During  the  acceleration  to  speed 
V2,  the  nose  gear  may  be  raised  off  the 
ground  at  a  speed  not  less  than  V^. 
However,  landing  gear  retraction  may 
not  be  begun  until  the  airplane  is 
airborne. 

(c)  During  the  takeoff  path 
determination,  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section: 

(1)  The  slope  of  the  airborne  part  of 
the  takeoff  path  must  be  positive  at  each 
point; 

(2)  The  airplane  must  reach  V«  before 
it  is  35  feet  above  the  takeclff  surface 
and  must  continue  at  a  speed  as  close  as 


practical  to.  but  not  less  than.  Vi  until  it 
is  400  feet  above  the  takeoff  surface; 

(3)  At  each  point  along  the  takeoff 
path,  starting  at  the  point  at  which  the 
airplane  reaches  400  feet  above  the 
takeoff  surface,  the  available  gradient  of 
chmb  may  not  be  less  than  1.2  percent: 

(4)  Except  for  gear  retraction,  the 
airplane  configuration  may  not  be 
changed,  and  no  change  in  power  or 
thrust  that  requires  action  by  the  pilot 
may  be  made,  until  the  airplane  is  400 
feet  above  the  takeoff  surface. 

(d)  The  takeoff  path  must  be 
determined  by  a  continuous 
demonstrated  takeoff  or  by  synthesis 
from  segments.  If  the  takeoff  path  is 
determined  by  the  segmental  method: 

(1)  The  segments  must  be  clearly 
defined  and  must  be  related  to  the 
distinct  changes  in  the  configuration, 
speed,  and  power  or  thrust; 

(2)  The  weight  of  the  airplane,  the 
configuration,  and  the  power  or  thrust 
must  be  constant  throughout  eadi 
segment  and  must  correspond  to  Hre 
most  critical  condition  prevaihng  in  the 
segment; 

(3)  The  flight  path  must  be  based  on 
the  airplane's  performance  without 
ground  effect  and 

(4)  The  takeoff  path  data  must  be 
checked  by  continuous  demonstrated 
takeoffs.  up  to  the  point  at  whidi  the 
airplane  is  out  of  ground  effect  and  its 
speed  is  stabilized,  to  ensure  that  the 
path  is  conservative  relative  to  the 
continuous  path.  The  airplane  is 
considered  to  be  out  of  the  ground  effect 
when  it  reaches  a  height  equal  to  its 
wing  span. 

12.  Takeoff  Distance  and  Takeoff  Run 

In  the  absence  of  specific  takeoff 
distance  and  takeoff  run  requirements, 
the  following  apply; 

(a)  Takeoff  distance  is  the  greater  of: 

(1)  The  horizontal  distance  along  the 
takeoff  path  from  the  start  of  the  takeoff 
to  the  point  at  which  the  airplane  is  35 
feet  above  the  takeoff  surface, 
determined  under  special  condition  11; 
or 

(2)  115  percent  of  the  horizontal 
distance  along  the  takeoff  path,  with  all 
engines  operating,  from  the  start  of  the 
takeoff  to  the  point  at  which  the 
airplane  is  35  feet  above  the  takeoff 
surface,  as  determined  by  a  procedure 
consistent  with  special  condition  11. 

(b)  ff  the  takeoff  distance  includes  a 
clear  way,  the  takeoff  run  is  the  greater 
of: 

(1)  The  horizontal  distance  along  the 
takeoff  path  from  the  start  of  the  takeoff 
to  a  point  equidistant  between  the  point 
at  which  Vtor  is  reached  and  the  point 
at  which  the  airplane  is  35  feet  above 
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the  takeoff  surface,  as  determined  under 
special  condition  11. 

(2)  115  percent  of  the  horizontal 
distance  along  the  takeoff  path,  with  all 
engines  operating,  from  the  start  of  the 
takeoff  to  a  point  equidistant  between 
the  point  at  which  Vlof  is  reached  and 
the  point  at  which  the  airplane  is  35  feet 
above  the  takeoff  surface,  as  determined 
by  a  procedure  consistent  with  special 
condition  11. 

13.  Takeoff  Flight  Path 

In  the  absence  of  specific  takeoff 
flight  path  requirements,  the  following 
apply: 

(a)  The  takeo^  flight  path  begins  35 
feet  above  the  takeoff  surface  at  the  end 
of  the  takeoff  distance  determined  in 
accordance  with  special  condition  12. 

(b)  The  net  takeoff  flight  path  data 
must  be  determined  so  that  they 
represent  the  actual  takeoff  flight  paths 
(determined  in  accordance  with  special 
condition  11  and  with  paragraph  (a)  of 
this  special  condition]  reduced  at  each 
point  by  a  gradient  of  climb  equal  to  0.8 
percent. 

(c)  The  prescribed  reduction  in  climb 
gradient  may  be  applied  as  an 
equivalent  reduction  in  acceleration 
along  that  part  of  the  takeoff  flight  path 
at  which  the  airplane  is  accelerated  in 
level  flight. 

14.  Climb:  One  Engine  Inoperative 

Instead  of  compliance  with  (  23.67, 
the  following  apply: 

(a)  Takeoff;  landing  gear  extended.  In 
the  critical  takeoff  conjuration  existing 
along  the  flight  path  (between  the  points 
at  which  the  airplane  reaches  Wuor  and 
at  which  the  landing  gear  is  fully 
retracted)  and  in  the  configuration  used 
in  special  condition  11  without  ground 
effect,  unless  there  is  a  more  critical 
power  operating  condition  existing  later 
along  the  flight  path  before  the  point  at 
which  the  landing  gear  is  fully  retracted, 
steady  gradient  of  climb  must  be 
positive  at  Vlor,  and  with: 

(1)  The  critical  engine  inoperative  and 
the  remaining  engine  at  the  power  or 
thrust  available  when  retraction  of  the 
landing  gear  is  begun  in  accordance 
with  special  condition  11:  and 

(2)  The  weight  equal  to  the  weight 
existing  when  retraction  of  the  landing 
gear  is  begun,  determined  under  special 
condition  11. 

(b)  Takeoff;  landing  gear  retracted.  In 
the  takeoff  configuration  existing  at  the 
point  of  the  flight  path  at  which  the 
landing  gear  is  fully  retracted  and  in  the 
ronfiguration  used  in  special  condition 
11  without  ground  effect,  the  steady 
gradient  of  climb  may  not  be  less  than 
2.4  percent  at  Vj.  and  with: 


(1)  The  critical  engine  inoperative,  the 
remaining  engine  at  the  takeoff  power  or 
thrust  available  at  the  time  the  landing 
gear  is  fully  retracted,  determined  under 
special  condition  11  unless  there  is  a 
more  critical  power  operating  condition 
existing  later  along  the  flight  path  but 
before  the  point  where  the  airplane 
reaches  a  height  of  400  feet  above  the 
takeoff  surface;  and 

(2)  The  weight  equal  to  the  weight 
existing  when  the  airplane's  landing 
gear  is  fully  retracted,  determined  under 
special  condition  11. 

(c)  Final  takeoff.  In  the  en  route 
configuration  at  the  end  of  the  takeoff 
path,  determined  in  accordance  with 
special  condition  11  the  steady  gradient 
of  climb  may  not  be  less  than  1.2  percent 
at  not  less  than  1.25  Vg,  and  with: 

(1)  The  critical  engine  inoperative  and 
the  remaining  engine  at  the  available 
maximum  continuous  power  or  thrust; 
and 

(2)  The  weight  equal  to  the  weight 
existing  at  the  end  of  the  takeoff  path, 
determined  under  special  condition  11. 

(d)  Approach.  In  the  approach 
configuration  corresponding  to  the 
normal  all-engines-operating  procedure 
in  which  Vj  for  this  configuration  does 
not  exceed  110  percent  of  the  Vs  for  the 
related  landing  configuration,  the  steady 
gradient  of  climb  may  not  be  less  than 
2.1  percent  with: 

(1]  The  critical  engine  inoperative,  and 
the  remaining  engine  at  the  available 
takeoff  power  or  thrust; 

(2)  The  maximum  landing  weight;  and 

(3)  The  climb  speed  established  in 
connection  with  normal  landing 
procedures,  but  not  exceeding  1.5  Vs. 

15.  Landing 

Instead  of  compliance  with  §  23.75, 
the  following  apply: 

(a)  The  horizontal  distance  necessary 
to  land  and  to  come  to  a  complete  stop 
from  a  point  50  feet  above  the  landing 
surface  must  be  determined  (for  each 
weight,  altitude,  temperature  and  wind   - 
within  the  operational  limits  established 
by  the  applicant  for  the  airplane),  as 
follows: 

(1)  The  airplane  must  be  in  the  landing 
configuration. 

(2)  A  steady  approach  at  a  gradient  of 
descent  not  greater  than  5.2  percent  (3 
degrees),  with  an  airspeed  of  not  less 
than  1.3  Vg,  must  be  maintained  down  to 
the  50-foot  height. 

(3)  Changes  in  configuration,  power  or 
thrust,  and  speed,  must  be  made  in 
accordance  with  the  established 
procedures  for  service  operation. 

(4)  The  landing  must  be  made  without 
excessive  vertical  acceleration, 
tendency  to  botince,  nose  over,  ground 
loop  or  porpoise. 
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(5)  The  landings  may  not  require 
exceptional  piloting  skill  or  alertness. 

(6)  It  must  be  shown  that  a  safe 
transition  to  the  balked  landing 
conditions  of  special  condition  16  can  be 
made  from  the  conditions  that  exist  at 
the  50-foot  height. 

(b)  The  landing  distance  must  be 
determined  on  a  level,  smooth,  dry, 
hard-surfaced  runway.  In  addition: 

(1)  The  pressures  on  the  wheel 
braking  systems  may  not  exceed  those 
specified  by  the  brake  manufacturer, 

(2)  The  brakes  may  not  be  used  so  as 
to  cause  excessive  wear  of  brakes  or 
tires:  and 

(3)  Means  other  than  wheel  brakes 
may  be  used  if  that  means: 

(i)  Is  safe  and  reliable; 

(ii)  Is  used  so  that  consistent  results 
can  be  expected  in  service;  and 

(iii)  Is  such  that  exceptional  skill  is 
not  required  to  control  the  airplane. 

(c)  The  landing  distance  data  must 
include  correction  factors  for  not  more 
than  50  percent  of  the  nominal  wind 
components  along  the  landing  path 
opposite  to  the  direction  of  landing  and 
not  less  than  150  percent  of  the  nominal 
wind  components  along  the  landing  path 
in  the  direction  of  landing. 

(d)  If  any  device  is  used  that  depends 
on  the  operation  of  any  engine,  and  if 
the  landing  distance  would  be 
noticeably  increased  when  a  landing  is 
made  with  that  engine  inoperative,  the. 
landing  distance  must  be  determined 
with  that  engine  inoperative  unless  the 
use  of  compensating  means  will  result  in 
a  landing  distance  not  more  than  that 
with  each  engine  operating. 

16.  Balked  Landing 

Instead  of  compliance  with  §  23.77. 
the  following  apply:  In  the  landing 
configuration,  the  steady  gradient  of 
climb  may  not  be  less  than  3.2  percent, 
with: 

(a)  The  engines  at  the  power  or  thrust 
that  is  available  eight  seconds  after 
initiation  of  movement  of  the  power  or 
thrust  controls  from  the  minimum  flight 
idle  to  the  takeoff  position;  and 

(b)  A  climb  speed  of  not  more  than  1.3 
Vs.. 

17.  Climb:  General 

In  the  absence  of  specific  general 
climb  requirements,  the  following 
applies: 

Compliance  with  the  requirements  of 
special  conditions  14  and  16  must  be 
shown  at  each  weight,  altitude,  and 
ambient  temperature  within  the 
operational  limits  established  for  the 
airplane  and  with  the  most  unfavorable 
center  of  gravity  for  each  configuration. 
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18.  Minimum  Control  Speed 

In  addition  to  the  requirements  of 
§  23.149,  the  following  apply: 

(a)  In  establishing  the  minimum 
control  speed  required  by  this  special 
condition,  the  method  used  to  simulate 
critical  engine  failure  must  represent  the 
most  critical  mode  of  powerplant  failure 
with  respect  to  controllability  expected 
in  service. 

(b)  Vmco,  the  minimum  control  speed 
on  the  ground,  is  the  calibrated  airspeed 
during  the  takeoff  run  (when  the  critical 
engine  ia  suddenly  made  inoperative)  at 
which  it  is  possible  to  recover  control  of 
the  airplane  with  the  use  of  primary 
aerod^'namic  controls  alone  (without  the 
use  of  nose-wheel  steering]  to  enable  the 
takeoff  to  be  safely  continued  using 
normal  piloting  skill  and  rudder  control 
forces  not  exceeding  150  pounds.  In  the 
determination  of  Vmco.  assuming  that 
the  path  of  the  airplane  accelerating 
with  all  engines  operating  is  along  the 
center  line  of  the  runway,  the  airplane's 
path  from  the  point  at  which  the  critical 
engine  is  made  inoperative  to  the  point 
at  which  recovery  to  a  direction  parallel 
to  the  center  line  is  completed  may  not 
deviate  more  than  30  feet  laterally  from 
the  center  line  at  any  point.  V^cg  niust 
be  established  with: 

[1]  The  airplane  in  each  takeoff 
configuration  or.  at  the  option  of  the 
applicant,  in  the  most  critical  takeo^ 
configuration: 

(2)  Maximum  available  takeoff  power 
or  thrust  on  the  operating  engine: 

(3)  The  most  unfavorable  center  of 
gravity: 

(4)  The  airplane  trimmed  for  takeoff 
(all  engines  operating):  and 

(5)  The  most  unfavorable  weight  in 
the  range  of  takeoff  weights. 

19.  Trim 

Instead  of  compliance  with  S  23.161. 
the  following  apply: 

(a)  General.  Each  airplane  must  meet    ' 
the  trim  requirements  of  this  special 
condition  after  being  trimmed,  and 
without  further  pressure  upon,  or 
movement  of.  the  primary  controls  or 
their  corresponding  trim  controls  by  the 
pilot  or  the  automatic  pilot. 

(b)  Lateral  and  directional  trim.  The 
airplane  must  maintain  lateral  and 
directional  trim  with  the  most  adverse 
lateral  displacement  of  the  center  of 
gravity  within  the  relevant  operating 
limitations  during  normally  expected 
conditions  of  operation  (including 
operation  at  any  speed  from  1.4  Vgi  to 

V„o/Mmo)  . 

(c)  Longitudinal  trim.  The  airplane 
myst  maintain  longitudinal  trim  during: 

(1)  A  climb  with  maximum  continuous 
power  at  a  speed  not  more  than  1.4  Vgi. 


with  the  landing  gear  retracted,  and  the 
flaps 

(i)  retracted  and 

(ii)  in  the  takeoff  position. 

(2)  A  power  approach  with  a  3  degree 
angle  of  descent,  the  landing  gear 
extended,  and  with: 

(i)  The  wing  flaps  retracted  and  at  a 
speed  of  1.4  Vgi;  and 

(ii)  The  applicable  airspeed  and  flap 
position  used  in  showing  compliance 
writh  special  condition  15. 

(3)  Level  flight  at  any  speed  from  1.4 
Vgi  to  Vmo/Mmo>  with  the  landing  gear 
and  flaps  retracted,  and  from  1.4  Vgi  to 
Vli  with  the  landing  gear  extended. 

(d)  Longitudinal,  directional,  and 
lateral  trim.  The  airplane  must  maintain 
longitudinal,  directional,  and  lateral  trim 
(and  for  the  lateral  trim,  the  angle  of 
bank  may  not  exceed  five  degrees)  at  1.4 
Vg]  during  climbing  flight  with: 

(1)  The  critical  engine  inoperative: 

(2)  The  remaining  engine  at  maximum 
continuous  power  or  thrust:  and 

(3)  The  landing  gear  and  flaps 
retracted 

20.  Static  Longitudinal  Stability 

Instead  of  compliance  with  S  23.173 
(b)  and  (c).  the  following  apply: 

(a)  The  airspeed  must  return  to  within 
the  tolerances  specified  when  the 
control  force  is  slowly  released  at  any 
speed  within  the  speed  range  specified 
in  S  23.173(a).  The  applicable  tolerances 
are: 

(1)  The  airspeed  must  return  to  within 
plus  or  minus  10  percent  of  the  original 
trim  airspeed:  and 

(2)  The  airspeed  must  return  to  within 
plus  or  minus  7.5  percent  of  the  original 
trim  airspeed  for  the  cruising  condition 
specified  in  S  23.175(b)  and  special 
condition  21. 

(b)  The  average  gradient  of  the  stable 
slope  of  the  stick  force  versus  speed 
curve  may  not  be  less  than  1  pound  for 
each  6  knots. 

21.  Demonstration  of  Static  Longitudinal 

Stability 

Instead  of  compliance  with 
I  23.175(b)(2),  the  following  apply: 

(a)  The  stick  force  curve  must  have  a 
stable  slope  at  all  speeds  within  a  range 
that  is  the  greater  of  15  percent  of  the 
trim  speed  plus  the  resulting  free  return 
speed  range  or  50  knots  plus  the 
resulting  free  return  speed  range,  above 
and  below  the  trim  speed,  except  that 
the  speed  range  need  not  include  speeds 
less  dian  1.4  Vgi,  nor  speeds  greater  than 
Vpc/Mrc.  nor  speeds  greater  that  require 
a  stick  force  more  than  50  pounds,  with: 

(1)  the  wing  flaps  retracted: 

(2)  The  center  of  gravity  in  the  most 
adverse  position; 


(3)  The  most  critical  weight  between 
the  maximum  takeoff  and  maximum 
landing  weights; 

(4)  The  maximum  cruising  power  or 
thrust  selected  by  the  applicant  as  an 
operating  limitation  (see  S  23.1521). 
except  that  the  power  or  thrust  need  not 
exceed  that  required  at  Vmo/Mmo:  and 

(5)  The  airplane  trimmed  for  level 
flight  at  the  power  or  thrust  required  in 
subparagraph  (4)  of  this  section. 

22.  Static  Directional  and  Lateral 
Stability 

Instead  of  compliance  with  §  23.177. 
the  following  apply: 

(a)  The  static  directional  stability  (as 
shovni  by  the  tendency  to  recover  from 
a  skid  with  the  rudder  free)  must  be 
positive  for  any  landing  gear  and  flap 
position,  and  for  any  symmetrical  power 
condition  at  speeds  from  1.2  Vgi  up  to 
Vre.  Vug.  or  Vrc/Mre  (as  appropriate). 

(b)  The  static  lateral  stability  (as 
shown  by  the  tendency  to  raise  the  low 
wing  in  a  sideslip  with  the  aileron 
controls  free  and  for  any  landing  gear 
position  and  flap  position,  and  for  any 
symmetrical  power  conditions)  may  not 
be  negative  at  any  airspeed  (except 
speeds  higher  than  Vpt  or  Vj^,  when 
appropriate)  in  the  following  airspeed 
ranges: 

(1)  From  1.2  Vg,  to  Vmo/M^o. 

(2)  From  Vmo/Mmo  to  Vrcf^K  unless 
the  Administrator  finds  that  the 
divergence  is: 

(i)  Gradual: 

(ii)  Easily  recognizable  by  the  pilot; 
and 
(iii)  Easily  controllable  by  the  pilot. 

(c)  In  straight,  steady,  sideslips 
(unaccelerated  forward  slips)  the  aileron 
and  rudder  control  movements  and 
forces  must  be  substantially 
proportional  to  the  angle  of  the  sideslip 
The  factor  or  proportionality  must  lie 
between  limits  found  necessary  for  safe 
operation  throughout  the  rahge  of 
sideslip  angles  appropriate  to  the 
operation  of  the  airplane.  At  greater 
angles,  up  to  the  angle  at  which  full 
rudder  control  is  used  or  when  a  rudder 
pedal  force  of  IBO  pounds  is  obtained 
the  rudder  pedal  forces  may  not  reverse 
and  increased  rudder  deflection  must 
produce  increased  angles  of  sideslip. 
Unless  the  airplane  has  a  yaw  indicator, 
there  must  be  enough  bank 
accompanying  sideslipping  to  clearly 
indicate  any  departure  from  steady 
unyawed  flight. 

23.  Wings  Level  Stall 

Instead  of  compliance  with  §  23.201 
(e)  and  (f).  the  following  apply: 

(a)  The  roll  occurring  between  the 
stall  and  the  completion  of  the  recovery 
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may  not  exceed  approximately  20 
degrees. 

(b)  Compliance  with  the  requirements 
of  this  section  must  b*»  shown  with: 

(1)  Power — 
(i)  Off;  and 

(ii)  The  thrust  necessary  to  maintain 
level  flight  at  1.6  Vgi  (where  Vgi 
corresponds  to  the  stalling  speed  with 
flaps  in  the  approach  position,  the 
landing  gear  retracted,  and  maximum 
landing  weight). 

(2)  Flaps  and  landing  gear  in  any 
likely  combination  of  positions. 

(3)  Trim  at  1.4  Vgi  or  at  the  minimum 
trim  speed,  whichever  is  higher. 

(4)  Representative  weights  within  the 
range  for  which  certification  is 
requested. 

(5)  The  most  adverse  center  of  gravity 
for  recovery. 

24.  Turning  Flight  and  Accelerated 
Stalls 

Instead  of  compliance  with 
I  23.203(c).  the  following  apply: 
Compliance  with  the  requirements  of 
this  section  must  be  shown  with: 

(a)  The  thrust  necessary  to  maintain 
level  flight  at  1.6  Vg,  (where  Vst 
corresponds  to  the  stalling  speed  with 
flaps  in  the  approach  position,  the 
landing  gear  retracted,  and  maximum 
landing  weight). 

(b)  Flaps  and  landing  gear  in  any 
likely  combination  of  positions. 

(c)  Trim  at  1.4  Vgi  or  at  the  minimum 
trim  speed,  whichever  is  higher. 

(d)  Representative  weights  within  the 
range  for  which  certification  is 
requested. 

(e)  The  most  adverse  center  of  gravity 
for  recovery. 

25.  Stall  Warning 

Instead  of  compliance  with 
§  23.207(c).  the  following  apply: 

(a)  The  stall  warning  must  begin  at  a 
speed  exceeding  the  stalling  speed  by 
not  less  than  five  knots.  For  stalls  where 
the  pitch  control  reaches  the  stop 
without  uncontrollable  downward 
pitching  motion  (i.e..  minimum  steady 
speed),  a  lesser  margin  is  acceptable  if 
the  stall  warning  has  enough  clarity, 
duration,  distinctiveness  or  similar 
properties. 

(b)  The  stall  warning  margin  must  not 
be  above  a  speed  at  which  warning 
would  become  objectionable  in  the 
normal  operating  range  (i.e..  adequate 
maneuvering  capability  exists  prior  to 
stall  warning  to  conduct  normal 
maneuvers). 

26.  Vibration  and  Buffeting 

Instead  of  compliance  with  §  23.251, 
the  following  apply: 


(a)  The  airplane  must  be  designed  to 
withstand  any  vibration  and  buffeting 
that  might  occur  in  any  likely  operating 
condition.  This  must  be  shown  by 
calculations,  resonance  tests,  or  other 
tests  found  necessary  by  the 
Administrator. 

(b)  Each  part  of  the  airplane  must  be 
shown  in  flight  to  be  free  from  excessive 
vibration,  under  any  appropriate  speed 
and  power  or  thrust  conditions  up  to  at 
least  the  minimum  value  of  Vn  allowed 
in  §  23.335.  The  maximum  speeds  shown 
must  be  used  in  establishing  the 
operating  limitations  of  the  airplane  in 
accordance  with  special  condition  30.  In 
addition,  it  must  be  shown  by  analysis 
or  tests  that  the  airplane  is  free  from 
such  vibration  that  would  prevent  safe 
flight  under  the  conditions  in  §  23.629(f) 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  special  condition,  there  may 
be  no  buffeting  condition,  in  normal 
flight,  including  configuration  changes 
during  cruise,  severe  enough  to  interfere 
with  the  control  of  the  airplane,  to  cause 
excessive  fatigue  to  the  crew,  or  to 
cause  structural  damage.  Stall  warning 
buffeting  within  these  limits  is 
allowable. 

(d)  There  may  be  no  perceptible 
buffeting  condition  in  the  cruise 
configuration  in  straight  flight  at  any 
speed  up  to  Vmo/Mmo-  except  that  stall 
warning  buffeting  is  allowable. 

(e)  With  the  airplane  in  the  cruise 
configuration,  the  positive  maneuvering 
load  factors  at  which  the  onset  of 
perceptible  buffeting  occurs  must  be 
determined  for  the  ranges  of  airspeed  or 
Mach  number,  weight,  and  altitude  for 
which  the  airplane  is  to  be  certified.  The 
envelopes  of  load  factor,  speed,  altitude, 
and  weight  must  provide  a  sufficient 
range  of  speeds  and  load  factors  for 
normal  operations.  Probable  inadvertent 
excursions  beyond  the  boundaries  of  the 
buffet  onset  envelopes  may  not  result  in 
unsafe  conditions. 

27.  High  Speed  Characteristics 

Instead  of  compliance  with  §  23.253. 
the  following  apply: 

(a)  Speed  increase  and  recovery 
characteristics.  The  following  speed 
increase  and  recovery  characteristics 
must  be  met: 

(1)  Operating  conditions  and 
characteristics  likely  to  cause 
inadvertent  speed  increases  (including 
upsets  in  pitch  and  roll]  must  be 
simulated  with  the  airplane  trimmed  at 
any  likely  cruise  speed  up  to  Vmo/Mmo- 
These  conditions  and  characteristics 
include  gust  upsets,  inadvertent  control 
movements,  low  stick  force  gradient  in 
relation  to  control  friction,  passenger 
movement,  leveling  off  from  climb,  and 


descent  from  Mach  to  airspeed  limit 
altitudes. 

(2)  Allowing  for  pilot  reaction  time 
after  effective  inherent  or  artificial 
speed  warning  occurs,  it  must  be  shown 
that  the  airplane  can  be  recovered  lo  ii 
normal  attitude  and  its  speed  redurrd  lo 
Vmo/Mmo.  without: 

(i)  Exceptional  piloting  strength  or 
skill; 

(11)  Exceeding  Vd/Md  or  Vdf/M„f.  or 
the  structural  limitations;  and 

(iii)  Buffeting  that  would  impair  the 
pilot's  ability  to  read  the  ins.trumenis  or 
control  the  airplane  for  recovery. 

(3)  There  may  be  no  control  revers;il 
about  any  axis  at  any  speed  up  to  V,,,  / 
Mdf-  Any  reversal  of  elevator  control 
force  or  tendency  of  the  airplane  to 
pitch,  roll,  or  yaw  must  be  mild  and 
readily  controllable,  using  normal 
piloting  techniques. 

(b)  Maximum  speed  for  stability 
characteristics.  Vpc/Mw;.  Vrc/Mrc  "s  the 
maximum  speed  at  which  the 
requirements  of  special  conditions  21 
and  22  must  be  met  with  flaps  and 
landing  gear  retracted.  It  may  not  be 
less  than  a  speed  midway  between  Vmo/ 
Mmo  and  Vdf/Mdf  except  that,  for 
altitudes  where  Mach  number  is  the 
limiting  factor,  Mfc  need  not  exceed  the 
Mach  number  at  which  effective  speed 
warning  occurs. 

2fi.  Airspeed  Indicating  System 

In  addition  to  the  requirements  of 
§  23.1323,  the  following  apply: 

(a)  The  airspeed  indicating  system 
nuist  be  calibrated  to  determine  the 
system  error  in  flight  and  during  the 
accelerate-takeoff  ground  run.  The 
ground  run  calibration  must  be 
determined: 

(1)  From  0.8  of  the  minimum  value  of 
Vi  to  the  maximum  value  of  V2. 
considering  the  approved  ranges  of 
altitude  and  weight;  and 

(2)  With  the  flaps  and  power  settings 
corresponding  to  the  values  determined 
in  the  establishment  of  the  takeoff  path 
under  special  condition  13,  assuming 
that  the  critical  engine  fails  at  the 
minimum  value  of  Vi. 

(b)  Each  system  must  have  a  heated 
pitot  tube  or  an  equivalent  means  of 
preventing  malfunction  due  to  icing. 

(c)  The  information  showing  the 
relationship  between  IAS  and  CAS. 
determined  in  accordance  with 
paragraph  (a)  of  this  special  condition, 
must  be  shown  in  the  Airplane  Flight 
Manual. 

29.  Static  Pressure  System 

In  addition  to  the  requirements  of 
§  23.1325.  the  following  apply: 
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(a)  The  altimeter  system  calibration 
required  by  $  23.1325(e)  must  be  shown 
in  the  Airplane  Flight  Manual. 

(b)  If  an  altimeter  system  is  fitted  with 
a  device  that  provides  corrections  to  the 
altimeter  indication,  the  device  must  be 
designed  and  installed  in  such  manner 
that  it  can  be  bypassed  when  it 
malfunctions,  unless  an  alternate 
altimeter  system  is  provided.  Each 
correction  device  must  be  fitted  with  a 
means  for  indicating  the  occurrence  of 
reasonably  probable  malfunctions, 
including  power  failure,  to  the  flight 
crew.  The  indicating  means  must  be 
effective  for  any  cockpit  lighting 
condition  likely  to  occur. 

30.  Maximum  Operating  Limit  Speed 

Instead  of  compliance  with 
§  23.1505(c).  the  following  applies:  The 
maximum  operating  limit  speed  (V^o/ 
Mmo  airspeed  or  Mach  number, 
whichever  is  critical  at  a  particular 
altitude)  is  a  speed  that  may  not  be 
deliberately  exceeded  in  any  regime  of 
flight  (climb,  cruise,  or  descent),  unless  a 
higher  speed  is  authorized  for  flight  test 
or  pilot  training  operations.  Vmo/Mmo 
must  be  established  so  that  it  is  not 
greater  than  the  design  cruising  speed 
Vc  and  so  that  it  is  sufficiently  below 
Vd/Md  or  Vdf/Mdf.  to  make  it  highly 
improbable  that  the  latter  speeds  will  be 
inadvertently  exceeded  in  operations. 
The  speed  margin  between  Vmo/Mmo 
and  Vo/Md  or  Vdf/Mdf  may  not  be  less 
than  that  determined  under  \  23.335(b] 
or  found  necessary  during  the  flight  tests 
conducted  under  special  condition  27. 

31.  Minimum  Flight  Crew 

Instead  of  compliance  with  §  23.1523. 
the  following  apply: 

The  minimum  flight  crew  must  be 
established  so  that  it  is  sufficient  for 
safe  operation  considering: 

(a)  The  workload  on  individual 
crewmembers  and  each  crewmember 
workload  determination  must  consider 
the  following: 

(1)  Flight  path  control. 

(2)  Collision  avoidance. 

(3)  Navigation. 

(4)  Communications. 

(5)  Operation  and  monitoring  of  all 
essential  airplane  systems. 

(6)  Command  decisions,  and 

(7)  The  accessibility  and  ease  of 
operation  of  necessary  controls  by  the 
appropriate  crewmember  during  all 
normal  and  emergency  operations  when 
at  the  crewmember  flight  station. 

(b)  The  accessibility  and  ease  of 
operation  of  necessary  controls  by  the 
appropriate  crewmember  and 

(c)  The  kinds  of  operation  authorized 
under  §  23.1525. 


32.  Operating  Limitations 

Instead  of  the  requirements  of 
§  23.1583.  the  following  apply: 

(a)  Airspeed  limitations.  The  following 
airspeed  limitations  and  any  other 
airspeed  limitations  necessary  for  safe 
operation  must  be  furnished: 

(1)  The  maximum  operating  limit 
speed  Vmo/Mmo  and  a  statement  that 
this  speed  limit  may  not  be  deliberately 
exceeded  in  any  regime  of  flight  (climb, 
cruise,  or  descent)  unless  a  hi;jher  speed 
is  authorized  for  flight  test  or  pilot 
training. 

(2)  If  an  airspeed  limitation  is  based 
upon  compressibility  effects,  a 
statement  to  this  effect  and  information 
as  to  any  symptoms,  the  probable 
behavior  of  the  airplane,  and  the 
recommended  recovery  procedures. 

(3)  The  maneuvering  speed  V^  and  a 
statement  that  full  application  of  rudder 
and  aileron  controls,  as  well  as 
maneuvers  that  involve  angles  of  attack 
near  the  stall,  should  be  confined  to 
speeds  below  this  value. 

(4)  The  maximum  speed  for  flap 
extension  Vm  for  the  takeoff,  approach, 
and  landing  positions. 

(5)  The  landing  gear  operating  speed 
or  speeds,  Vl©. 

(6)  The  landing  gear  extended  speed. 
Vix.  if  greater  than  Vix).  and  a  statement 
that  this  is  the  maximum  speed  at  which 
the  airplane  can  be  safely  flown  with 
the  landing  gear  extended. 

(b)  Powerplant  limitations.  The 
following  information  must  be  furnished: 

(1)  Limitations  required  by  S  23.1521. 

(2)  Explanation  of  the  limitations, 
when  appropriate. 

(3)  Information  necessary  for  marking 
the  instruments,  required  by  §  23.1549 
through  §  23.1553. 

(c)  Weight  and  loading  distribution. 
The  weight  and  extreme  forward  and  aft 
center  of  gravity  limits  required  by 

§§  23.25  and  23.1589  must  be  furnished 
in  the  Airplane  Flight  Manual.  In 
addition,  all  of  the  following  information 
must  be  presented  either  in  the  Airplane 
Flight  Manual  or  in  a  separate  weight 
and  balance  control  and  loading 
document,  which  is  incorporated  by 
reference  in  the  Airplane  Flight  Manual: 

(1)  The  condition  of  the  airplane  and 
the  items  included  in  the  empty  weight, 
as  defined  in  accordance  with  S  23.29. 

(2)  Loading  instructions  necessary  to 
ensure  loading  of  the  airplane  within  the 
weight  and  center  of  gravity  limits,  and 
to  maintain  the  loading  within  these 
limits  in  flight. 

(d)  Maneuvers.  Acrobatic  maneuvers, 
including  spins,  are  unauthorized. 

(e)  Maneuvering  flight  load  factors. 
The  positive  maneuvering  limit  load 
factors  for  which  the  structure  is  proven. 


described  in  terms  of  accelerations,  and 
a  statement  that  these  accelerations 
limit  the  angle  of  bank  in  turns  and  limit 
the  severity  of  pull-up  maneuvers,  must 
be  furnished. 

(f)  Flight  crew.  The  number  and 
functions  of  the  minimum  flight  crew 
must  be  furnished. 

(g)  Kinds  of  operation.  The  kinds  of 
operation  (such  as  VFR,  IFR,  day,  or 
night]  in  which  the  airplane  may  or  may 
not  be  used,  and  the  meteorological 
conditions  (such  as  icing  conditions) 
under  which  it  may  or  may  not  be  used, 
must  be  furnished.  Any  installed 
equipment  that  affects  any  operating 
limitation  must  be  listed  and  identified 
as  to  operational  function. 

(h)  Additional  operating  limitations 
must  be  established  as  follows: 

(1)  The  maximum  takeoff  weights 
must  be  established  as  the  weights  at 
which  compliance  is  shown  with  the 
applicable  provisions  of  part  23 
(including  the  takeoff  climb  provisions 
of  special  condition  14  (a)  through  (c)  for 
altitudes  and  ambient  temperatures). 

(2)  The  maximum  landing  weights 
must  be  established  as  the  weights  at 
which  compliance  is  shown  with  the 
applicable  provisions  of  part  23 
(including  the  approach  climb  and 
balked  landing  climb  provisions  of 
special  conditions  14  and  16  for  altitudes 
and  ambient  temperatures). 

(3)  The  minimum  takeoff  distances 
must  be  established  as  the  distances  at 
which  compliance  is  shown  with  the 
applicable  provisions  of  part  23 
(including  the  provisions  of  special 
conditions  10  and  12  for  weights, 
altitudes,  temperatures,  wind 
components,  and  runway  gradients). 

(4)  The  extremes  for  variable  factors 
(such  as  altitude,  temperature,  wind, 
and  runway  gradients)  are  those  at 
which  compliance  with  the  applicable 
provision  of  part  23  is  shown. 

(i)  Maximum  operating  altitude.  The 
maximum  altitude  established  under 
§  23.1527  must  be  furnished. 

(j)  Maximum  passenger  seating 
configuration.  The  maximum  passenger 
seating  configuration  must  be  furnished. 

(k)  Maximum  operating  temperature. 
The  maximum  operating  temperature 
established  under  S  23.1521  must  be 
furnished. 

33.  Operating  Procedures 

Instead  of  the  requirements  of 
S  23.1585,  the  following  applies: 

(a)  Information  and  instruction 
regarding  the  peculiarities  or  normal 
operations  (including  starting  and 
warming  the  engines,  taxiing,  operation 
of  wing  flaps,  landing  gear,  and  the 
automatic  pilot)  must  be  furnished. 
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together  with  recommended  procedures 
for 

(1)  Engine  failure  (including  minimum 
speeds,  trim,  operation  of  the  remaining 
engine,  and  operation  of  flaps); 

(2)  Restarting  turbine  engines  in  flight 
(including  the  effects  of  altitude); 

(3)  Fire,  decompression,  and  similar 
emergencies; 

(4)  Use  of  ice  protection  equipment; 

(5)  Operation  in  turbulence  (including 
recommended  turbulence  penetration 
airspeeds,  flight  peculiarities,  and 
special  control  instructions); 

(6)  Procfldiires  for  transition  from 
landing  approach  to  balked  landing 
climb;  and 

(7)  The  demonstrated  crosswind 
velocity  and  procedures  and  information 
pertinent  to  operation  of  the  airplane  in 

-crosswinds. 

(b)  Information  identifying  each 
operating  condition  in  which  the  fuel 
system  independence  prescribed  in 

§  23.953  is  necessary  for  safety  must  be 
furnished,  together  with  instructions  for 
placing  the  fuel  system  in  a 
configuration  used  to  show  compliance 
with  that  section. 

(c)  For  each  airplane,  showing 
compliance  with  §  23.1353  (g)(2)  or  (g)(3). 
the  operating  procedures  for 
disconnecting  the  battery  from  its 
charging  source  must  be  furnished. 

(d)  If  the  unusable  fuel  supply  in  any 
tank  exceeds  5  percent  of  the  tank 
capacity,  or  1  gallon,  whichever  is 
greater,  information  must  be  furnished 
which  indicates  that,  when  the  fuel 
quantity  indicator  reads  "zero"  in  level 
flight,  any  fuel  remaining  in  the  fuel  tank 
cannot  be  used  safely  in  flight. 

(e)  Information  on  the  total  quantity  of 
usable  fuel  for  each  fuel  tank  must  be 
furnished. 

(f)  The  buffet  onset  envelopes 
determined  under  special  condition  24 
must  be  furnished.  The  bulTel  onset 
envelopes  presented  may  reflect  the 
center  of  gravity  at  which  the  airplane  is 
normally  loaded  during  cruise  if 
corrections  for  the  effect  of  different 
center  of  gravity  locations  are  furnished. 

34.  Performance  Inforwction 

Instead  of  compliance  with 
subparagraphs  §  23.1587  (a)(5),  (a)(6), 
(a)(7).  (a)(8),  (c)(4).  and  (c)(5).  the 
following  apply: 

(a)  Each  Airplane  Flight  Manual  must 
contain  the  performance  information 
computed  under  the  applicable 
provisions  of  part  23  (including  special 
conditions  8  through  17  for  the  weights, 
altitudes,  temperatures,  wind 
components,  and  runway  gradients,  as 
applicable)  within  the  operational  limits 
of  the  airplane,  and  must  contain  the 
following: 


(1)  The  conditions  under  which  the 
performance  information  was  obtained, 
including  the  speeds  associated  with  the 
performance  information; 

(2)  Procedures  established  under 
special  condition  7  that  are  related  to 
the  limitations  and  information  required 
by  special  condition  32  and  by  this 
special  condition.  These  procedures 
must  be  in  the  form  of  guidance 
material,  including  any  relevant 
limitations  or  information; 

(3)  An  explanation  of  significant  or 
unusual  flight  or  ground  handling 
characteristics  of  the  airplane. 

35.  Airspeed  Indicator 

Instead  of  compliance  with  §  23.1545, 
the  following  applies: 

The  following  markings  must  be  made 
on  each  airspeed  indicator 

A  maximum  allowable  airspeed 
indication  showing  the  variation  of  Vmo/ 
Mmo  with  altitude  or  compressibility 
limitations  (as  appropriate),  or  a  radial 
red  line  marking  for  Vmo/Mmo  must  be 
made  at  the  lowest  value  of  Vmo/Mmo 
established  lot  any  altitude  up  to  the 
maximum  operating  altitude  for  the 
airplane. 

38.  Effects  of  Contamination  on  Natural 
Laminar  Flow  Airfoils 

In  the  absence  of  specific 
requirements  for  airfoil  contamination, 
airplane  airfoil  designs  that  have  airfoil 
pressure  gradient  characteristics  and 
smooth  aerodynamic  surfaces  that  may 
be  capable  of  supporting  natural  laminar 
flow  must  comply  with  the  following: 

(a)  It  must  be  shown  by  tests,  or 
analysis  supported  by  tests,  that  the 
airplane  complies  with  the  requirements 
of  §5  23.141  through  23.149,  23.153 
through  23.207,  23.233,  23.251  through 
23.253.  and  special  conditions  19  through 
27  with  any  airfoil  contamination  that 
would  normally  be  encountered  in 
service  and  that  would  cause  signiHcant 
adverse  effects  on  the  handling  qualities 
of  the  airplanes  resulting  from  the  loss 
of  laminar  flow. 

(b)  Significant  performance 
degradations  identified  as  resulting  from 
the  loss  of  laminar  flow  must  be 
provided  as  part  of  the  information 
required  by  special  conditions  33  and  34. 

37.  For  the  purpose  of  these  special 
conditions,  the  following  defmitions 
apply: 

(1)  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

(2)  Essential  Functions.  Functions 
whose  failure  would  contribute  to  or 
would  cause  a  hazardous  failure 
condition  that  would  significantly 


impact  the  safety  of  the  airplane  or  the 
ability  of  the  flight  crew  to  cope  with 
adverse  operating  conditions. 

38.  Instead  of  complying  with 
§  23.1581(b).  the  following  applies: 

Approved  Information. 

a.  Each  part  of  the  Airplane  Flight 
Manual  containing  information 
prescribed  in  §§  23.1583  through  23.1589 
must  be  approved,  segregated,  identified 
and  clearly  distinguished  ^m  each 
unapproved  part  of  that  Airplane  Flight 
Manual. 

b.  Each  page  of  the  Airplane  Flight 
Manual  containing  information 
prescribed  in  this  section  must  be  of  a 
type  that  is  not  easily  erased,  disfigured, 
or  misplaced,  and  is  capable  of  being 
inserted  in  a  manual  provided  by  the 
applicant,  or  in  a  folder,  or  in  any  other 
permanent  binder. 

Issued  in  Kansas  City,  Missouri  on 
September  20, 1991. 
Barry  D.  Clements, 
Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  91-23448  Filed  9-27-91:  8:45  am) 
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14CFRPart39 

[Docket  No.  91-CE-13-AO;  Amendment  39- 
8042;  AO  91-20-081 

Airworthiness  Directives;  Beech 
Models  F33A,  F33C,  V35B,  A36,  A36TC, 
and  B36TC  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Beech  Models  F33A,  F33C. 
V35B,  A36,  A36TC,  and  B36TC 
airplanes.  This  action  requires  a  one- 
time inspection  and  modiHcation  to  the 
cabin  fresh  air  blower  installation. 
Blower  housing  attachments  have  failed 
on  several  of  the  affected  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  blower  housing 
failures,  which  could  lead  to  blower 
impingement  on  the  flight  control  cables 
located  below  the  blower  and  possible 
loss  of  control  of  the  airplane. 

DATES:  Effective  October  31, 1991.  The 
incorporation  by  reference  of  certain 
publicatioiis  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  31, 1991. 

ADDRESSES:  Beech  Service  Bulletin  No. 
2380,  revised  April  1991,  that  is 
discussed  in  this  AD  may  be  obtained 
from  the  Beech  Aircraft  Corporation. 


Federal  Register  /  Vol.  56.  No.  189  /  Monday.  September  30.  1991  /  Rules  and  Regulations      49409 


ndment  39- 


P.O.  Box  85.  Wichita.  Kansas  67201- 
0085. 

Tiiis  information  may  also  be 
examined  at  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
room  1558. 601  E.  12th  Street.  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Larry  Engler,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
FAA.  1801  Airport  road,  Mid-Continent 
Airport.  Wichita,  Kansas  67209; 
Telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Beech 
Models  F33A.  F33c.  V35B.  A38.  A36TC. 
and  B36TC  airplanes  was  published  in 
the  Federal  Register  on  May  28. 1991  (56 
FR  24042).  The  action  proposed  a  one- 
time inspection  and  modification  to  the 
cabin  fresh  air  blower  installation  in 
accordance  with  the  instructions  in 
Beech  Service  Bulletin  No.  2380.  revised 
April  1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 
After  careful  review  of  all  the  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  These  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

It  is  estimated  that  1,786  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
hours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Parts  cost  approximately  $300  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,321,640. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES". 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a);  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    [AmendMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

AD  91-30-W  Beech:  Amendment  39-8042; 
Docket  No.  91-CE-13-AD. 
Applicability.  The  following  model  and 
serial  number  airplanes  that  are  equipped 
with  an  optional  fresh  air  blower,  certificated 
in  any  category: 


Mode) 

SenalNos. 

F33A 

CE-941  itwogfi  CE- 

1555. 
CJ-156  through  CJ-179. 
0-10346  and  D-10364 

F33C 

V35B 

A36 

through  0-10403. 
E-1809  through  E-2592. 
EA-192  through  EA-514. 

A36TC  and  B38TC 

Compliance:  Required  within  the  next  50 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  fresh  air  blower  housing  failure, 
which  could  lead  to  blower  impingement  on 
the  flight  control  cables  located  below  the 
blower  and  possible  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Inspect  and  modify  as  required  the 
attachment  of  the  fresh  air  blower  housing  in 
accordance  with  the  instructions  and  the 
criteria  contained  in  Beech  Service  Bulletin 
No.  2380,  revised  April  1991. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 


approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209.  The  request  should  l>e  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  Aircraft 
Certification  Office. 

(d)  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Beech  Service  Bulletin  No. 
2380,  revised  April  1991.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a]  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Beech  Aircraft 
Corporation,  P.O.  Box  85.  Wichita.  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Central  Region.  Office  of  the  Assistant 
Chief  Counsel,  room  155&  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW.:  room 
8401,  Washington,  DC. 

This  amendment  becomes  effective  on 
October  31,  1991. 

Issued  in  Kansas  City.  Missouri,  on 
September  9, 1991. 
Barry  D.  Clements. 

Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  91-23449  Filed  9-27-«l;  8:45  am] 
BIUJNG  COOC  4«10-13-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

Aninrtal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor  Name 
and  Address 

AOENCV:  Food  and  Drug  Administration. 
HHS. 


action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  and  address 
from  Cadco,  Inc.,  to  Triple  "F."  Inc. 

EFFECTIVE  DATE:  September  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  Puyot,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-295-8646. 

SUPPLEMENTARY  INFORMATION:  Cadco, 
Iiic.  P.O.  Box  3599, 10100  Douglas  Ave.. 
Des  Moines.  lA  50322.  has  advised  FDA 
of  a  change  of  sponsor  name  and 
address  from  Cadco,  Inc.,  to  Triple  "F," 
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Inc.  The  agency  is  amending  the 
regulations  in  21  CFR  510.600(c)(1)  and 
(c)(2)  to  reflect  this  change. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Dtug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  Part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  503.  512, 
701.  706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331.  351.  352,  353, 
360b,  371. 378). 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(l]  by  removing 
the  entry  for  "Cadco,  Inc."  and  by 
alphabetically  adding  a  new  entry  for 
"Triple  'F,'  Inc.,"  and  in  the  table  in 
paragraph  (c)(2)  in  the  entry  for  "011490*' 
by  revising  the  sponsor  name  and 
address  to  read  as  follows: 

§  510.600    Names,  addresses,  and  drug 
lat>eler  codes  of  sponsors  of  approved 
applications. 

•        *        •        *        * 

(c)  *  *  * 
(1)  *  *  * 


Rrm  name  and  address 


Drug  labefer 
code 


Tripte  "F."  Inc.,  10104  Douglas  Ave., 
Des  Moines,  lA  50322 


011490 


(2)  .   .   . 


Drug  labeler 
code 


Finn  nanne  af>d  adckess 


011490    Triple  T."  Inc..  10104  Douglas  Awe.. 
Des  Moines.  (A  50322. 


Dated:  September  23, 1991. 
Robert  C.  Livingstoa, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[PR  Doc.  91-23443  Filed fl-27-91;  8:45  ami 
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21  CFR  Parts  558 

New  Animal  Dni^  for  us*  in  Animal 
Feeds;  Bambsrmycins 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Fmal  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoechst-Roussel  Agri-Vet  Co.  The 
supplement  provides  for  the  use  of  a  4- 
gram-per-pound  (g/lb)  bambermycins 
Type  A  medicated  article  to  make  Type 
C  broiler  chicken,  growing  turkey,  and 
growing-finishing  swine  feeds. 
EFFECTIVE  DATE:  September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Mamane.  Center  for 
Veterinary  Medicine  (HFV-143),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8678. 

SUPPLEMENTARY  INFORMATION:  lioechst- 
Roussel  Agri-Vet  Co.,  Route  202-206 
North,  P.O.  Box  2500,  Somerville,  NJ 
08876-1258,  has  filed  a  supplement  to 
NADA  44-759.  The  supplement  provides 
for  use  of  a  4-g/lb  bambermycins  Type 
A  medicated  article  in  addition  to  the 
currently  approved  use  of  2  and  10  g/lb 
bambermycins  Type  A  medicated 
articles  to  make  Type  C  feeds  for  broiler 
chickens,  growing  turkeys,  and  growing- 
finishing  swine.  The  supplement  is 
approved  and  the  regulations  are 
amended  in  21  CFR  558.9S(a)(l)  to 
reflect  the  approval. 

In  addition,  the  regulations  are 
amended  in  S  558.95  by  correcting  the 
heading  in  paragraph  (b)(1)  to  read 
"Broiler  chickens"  and  in  paragraph 
(b)(2)  to  read  "Growing-finishing 
swine." 

This  is  a  Category  11  supplement  that 
did  not  require  reevaluation  of  the 
underlying  safety  and  effectiveness  data 
in  the  parent  application.  Because  of 
this,  and  because  the  sponsor  was  not 
required  to  submit  new  safety  and 
effectiveness  data,  a  freedom  of 
information  summary  was  not  required. 

As  provided  in  21  CFR  55a4(a), 
bambermycins  are  Category  I  drugs, 
which  as  the  sole  drug  ingredient,  do  not 
require  an  approved  Form  FDA  1900  for 
making  Type  C  feeds  as  in  approved 
NADA  44-759  and  in  21  CFR  558.95,  as 
amended  herein. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c){2)(F)(iii)).  this 
supplement  does  not  qualify  for 
marketing  exclusivity  because  neither 
new  clinical  or  field  studies,  nor  human 


food  safety  studies,  were  required  for  its 
approval. 

The  agency  has  determined  under  21 
CFR  25i:4(d)(l](iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558~NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
Seoh,  371). 

2.  Section  558.95  is  amended  by 
revising  paragraph  (a)(1)  and  the 
paragraph  headings  in  paragraphs  (b)(lf 
and  (b)(2)  to  read  as  follows: 

§  558.95    Bambermycina. 

(a)  *  •  • 

(1)  2, 4,  and  10  grams  of  activity  per 
pound  to  012799  in  S  510.600(c)  of  this 
chapter  for  use  as  in  paragraphs  (b)(1), 
(b)(2),  and  (b)(3)  of  this  section. 

***** 

(b)  *  •  •  {\]  Broiler  chickens.  •  •  • 
[2]  Growing-finishing  swine.  *  *  * 


Dated:  September  23, 1991. 
Robert  C  Uvingstoii. 

Director.  Off  ice  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  91-23524  Filed  9-27-91;  8:45  amj 

mUJNO  CODE  4tSO-0t-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

(CGO5-91-045] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway. 
Albemarle  and  Chesapeake  Canal, 
Chesapeake,  Virginia 

AQENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  changing 
the  regulations  thni  govern  the  operation 


n 
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of  the  Centerville  Turnpike  drawbridge 
across  the  Atlantic  Intracoasta) 
Waterway,  Albemarle  and  Chesapeake 
Canal,  mile  15.2,  in  Chesapeake, 
Virginia,  by  limiting  current  bridge 
openings  for  recreational  boats  during 
daylight  hours,  seven-days  a  week,  year- 
round.  The  changes  to  tliese  regulations 
are.  to  the  extent  practical  and  feasible, 
intended  to  provide  for  regularly 
scheduled  drawbridge  openings  to  help 
reduce  motor  vehicle  traffic  delays  and 
congestion  on  the  roads  and  highways 
linked  by  this  drawbridge. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  October  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator. 
Fifth  Coast  Guard  District,  at  (BO*)  398- 
6222. 

SUPPLEMENTARY  INFORMATION:  On  June 
11, 1991,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  (50  FR 
26792)  concerning  operation  of  the 
Centerville  Turnpike  Bridge.  Interested 
persons  were  given  until  [uly  28, 1991,  to 
submit  comments  on  the  proposed  mle. 
The  Commander,  Fifth  Coast  Guard 
District  also  published  the  proposal  as- a 
Public  Notice  on  June  12, 1991. 
Interested  persons  were  given  until  }uly 
25, 1991,  to  submit  comments.  No  public 
hearing  was  held  since  no  requests  for  a 
hearing  were  received. 

Drafting  Information 

The  drafters  of  this  notice  ace  Linda  L 
Gilliam,  project  officer,  and  LT  Monica 
L.  Lombardi,  project  attorney.  Fifth 
Coast  Guard  District. 

Discussion  of  Regulations 

Members  of  the  motoring  public  have 
requested  that  the  regulations  governing 
operation  of  the  drawbridge  across  the 
Atlantic  Intracoastal  Waterway, 
Albemarle  and  Chesapeake  Canal  at 
mile  15.2  in  Chesapeake.  Virginia  be 
amended  to  limit  openings  of  the 
Centerville  Turnpike  Bridge  to  help 
reduce  highway  traffic  congestion.  This 
change  to  the  regulations  will  limit 
openings  of  the  draw  for  recreational 
vessels  to  every  hour  and  half-hour  from 
7  a.m.  to  7  p.m.,  seven-days  a  week. 
Commercial  vessels  will  be  allowed 
passage  any  time.  During  the  comment 
period  for  the  proposed  rule  and  the 
Public  Notice,  written  comments  were 
received  from  the  motoring  public.  All 
comments  were  in  favor  of  the  proposed 
limitations  on  the  Centerville  Turnpike 
Bridge.  No  comments  were  received 
from  waterway  users  for  or  against  the 
proposed  regulation.  The  Coast  Guard 
feels  that  imposition  of  this  final  rule 
will  not  unduly  restrict  vessel  passage 
through  the  bridge,  as  half-hourly 


openings  are  not  overly  restrictive  and 
vessel  operators  can  plan  transits 
around  this  schedule. 

Federal  Assessment 

This  notice  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  Hnal  rule  will  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  these 
regulations  on  commercial  navigation  or 
on  any  industries  that  depend  on 
waterbome  transportation  will  be  non- 
existent since  commercial  vessels  may 
transit  the  bridge  at  any  time.  Although 
recreational  vessels  may  transit  the 
bridge  only  on  the  hour  and  balf-hour, 
the  Coast  Guard  believes  these 
restrictions  will  have  no  economic 
impact  on  these  vessels  or  on  the 
marinas  that  serve  them. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  U.S.  Coast 
Guard  must  consider  whether  proposed 
rules  will  have  a  signiflcant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  The  Coast  Guard  believes 
these  regulations  will  have  no  adverse 
impact  on  small  entities. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determiiied  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.Zg.5  of  Commandant 
Instruction  M16475.1B.  A  Categoiical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket  for  inspection  or 
copying  where  indicated  under 
"ADDRESSES". 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 


of  title  33.  Code  of  Federal  Regulations 
to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46:  33 
CFR  l.(»-l(g). 

2.  Section  117.997  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  11 7.997  Atlantic  IntracoMtal  Waterway, 
Soutn  Branch  of  ttw  Enzat>etti  Rivw  to  th« 
AII>enMRl*  amt  Chesapeake  Canat, 

•  •  *  #  • 

(e)  The  draw  of  the  Centerville 
Turnpike  (SR  170)  bridge  across  the 
Albemarle  and  Chesapeake  Canal  mile 
15.2,  at  Chesapeake,  shall  open  on 
signal;  except  that  from  7  a.m.  to  7  pjn., 
the  draw  need  only  be  opened  on  the 
hour  and  half-hour,  seven  days  a  week 
year-around,  for  the  passage  of  pleasure 
craft  Public  vessels  of  the  United  States,, 
commercial  vessels,  and  vessels  in  an 
emergency  condition  which  present 
danger  to  life  or  property  shall  be 
passed  at  any  time. 

Dated:  September  12, 1991. 
W.T.  Leland, 

Rear  Admiral.  US.  Coa3t  Guard  Commander, 
Fifth  Coast  Guard  District 
[FR  Doc.  91-23339  Filed  9-27-91;  8:45  am| 
BtLUNO  COOC  4f  10-14-M 


33  CFR  Part  165 

(CGD1  91-146] 

Safety  Zone  Regulations:  Lower 
Hudson  River,  New  York  and  New 
Jersey 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Lower 
Hudson  River,  New  York  and  New 
Jersey.  This  zone  is  needed  to  protect 
the  maritime  community  from  the 
possible  dangers  and  hazards  to 
navigation  associated  with  a  fireworks 
display.  Entry  into  this  zone,  or 
movement  with  this  zone,  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  New  York. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  8:30  p.m..  13 
October  1991.  It  terminates  at  9:30  p.m. 
13  October  1991. 

FOR  FURTHER  INFORMATtOW  CONTACT: 
MSTl  S.  Wbinham  of  Captain  of  the 
Port.  New  York  (222)  666-7934. 


■J. 
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SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  C.W.  JENNINGS,  project  officer. 
Captain  of  the  Port  New  York,  and  LT 
JOHN  B.  GATELY.  project  attorney. 
First  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  a  fireworks  display. 
This  regulation  is  effective  from  8:30 
p.m..  13  October  1991  to  9:30  p.m..  13 
October  1991.  This  regulation  is  issued 
pursuant  to  33  U.S.C.  1225  and  1231  as 
set  out  in  the  authority  citation  for  all  of 
Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
use.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6  04-1.  6.04-6  and  160  5. 

2.  A  new  temporary  §  165.T1146  is 
added  to  read  as  follows: 

§  1 65.T  11 46  Safety  Zone:    Lower  Hudson 
River,  New  York  and  New  Jersey. 

(a)  Location.  The  following  area'has 
been  declared  a  Safety  Zone:  All  waters 
within  a  300  yard  radius  of  the  fireworks 
barge  located  at  40°43'17"  North  and 
74°ori2"  West  in  the  lower  Hudson 
River. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  8:30  p.m.,  13 
October  1991.  It  terminates  at  9:30  p.m., 
13  October  1991. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  Section  165.23 
of  this  part  entry  into  or  movement 
within  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 


Dated;  September  12, 1991. 

R.M.  Lanabee. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

[PR  Doc.  91-23341  Filed  9-27-91;  8:45  am) 

BILLING  CODE  4910-14-M 


33  CFR  Part  165 

ICOTP  Wilmington.  NC  Reg.  91-010) 

Safety  Zone  Regulations:  Cape  Fear 
River,  Southport.  NC 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the 
Atlantic  Intracoastal  Waterway  and  the 
Cape  Fear  River  in  the  vicinity  of  the 
Southport  Yacht  Basin  in  downtown 
Southport,  North  Carolina.  The  safety 
zone  is  needed  to  protect  the  public, 
vessels  and  property  from  safety 
hazards  associated  with  the  filming  of  a 
commercially  sponsored  movie  on  the 
Cape  Fear  River.  Entry  into  this  zone  is 
prohibited  during  actual  filming  unless 
authorized  by  the  Captain  of  the  Port, 
Wilmington,  North  Carolina,  or  his 
designated  representative. 
EFFECTIVE  DATE:  This  regulation  is 
effective  as  needed  from  6  a.m.  to  6  p.m. 
on  September  16, 17, 18,  20,  30  and 
October  8, 1991.  unless  sooner 
terminated  by  the  Captain  of  the  Port, 
Wilmington,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  P.A.  RICHARDSON,  USCG.  c/o 
U.S.  Coast  Guard  Captain  of  the  Port, 
suite  500,  272  N.  Front  Street. 
Wilmington,  North  Carolina  28401-3907. 
phone;  (919)  343^881. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public's  interest  since 
immediate  action  is  necessary  to 
prevent  possible  damage  to  people, 
vessels  and  property  in  the  area. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  V.A.  HUYCK.  project  officer  for 
the  Captain  of  the  Port,  Wilmington, 
North  Carolina,  and  LT  M.L. 
LOMBARDl,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  occur  on  September  16. 17. 18,  20. 


30.  and  October  8, 1991.  The  Christopher 
Morgan  Company  will  be  filming  on  the 
Cape  Fear  River  between  the  hours  of  6 
a.m.  and  6  p.m.  on  the  dates  indicated 
above.  Commercial  traffic  will  not  be 
severely  impeded  due  to  the  fact  that 
vessels  will  be  allowed  to  pass  when 
actual  filming  is  not  in  progress.  The 
filming  of  a  movie  and  the  positioning  of 
movie  equipment  constitute  a  potential 
hazard  to  the  public,  vessels,  and 
property  in  the  vicinity.  This  safety  zone 
is  needed  to  protect  the  public  from  the 
hazards  associated  with  this  film  project 
as  well  as  to  protect  the  film  crew 
during  actual  filming. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  33 
CFR  1.05-1  (g).  6.04-1,  6.04-6,  and  160.5;  49 
CFR  1.46. 

2.  In  part  165,  a  new  temporary 
§  165.T05-O10  is  added,  to  read  as 
follows: 

§  165.T05-010    Atlantic  Intracoastal 
Waterway,  Cape  Fear  River,  Southport, 
North  Carolina. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the  Atlantic 
Intracoastal  Waterway  commencing 
approximately  at  lighted  buoy  "1"  of  the 
Southport  Yacht  Basin  east  to  lighted 
buoy  "14A"  of  the  Cape  Fear  River.  This 
safety  zone  is  bounded  by  the  following 
latitudes  and  longitudes  (see  Chart 
Number  11537): 

(1)  Latitude:  33-5500"  N:  Longitude 
78-01'35"  W. 

(2)  Latitude:  33-54'30"  N;  Longitude 
7&-01'35"  W. 

(3)  Latitude:  33-54'30"  N;  Longitude 
78-01 '00"  W. 

(4)  Latitude:  33-5500"  N;  Longitude 
78-0100"  W. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Wilmington,  North  Carolina  to  act  on  his 
behalf.  The  following  officers  have  or 
will  be  designated  by  the  Captain  of  the 
Port:  the  Coast  Guard  Patrol 
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Commander,  the  senior  boarding  officer 
on  each  vessel  enforcing  tlie  safety  zone, 
and  the  Duty  Officer  at  the  Marine 
Safety  Office.  Wilmington.  NC 

(1)  The  Captain  of  the  Port  and  the 
Duty  Officer  at  the  Marine  Safety  Office. 
Wilmington,  North  Carolina  can  be 
contacted  at  telephone  number  (919) 
343-4€e6. 

(2)  The  Coast  Guard  Patroi 
Commander  and  the  senior  boarding 
officer  on  each  vessel  enforcing  the 
safety  zone  can  be  contacted  on  VHF- 
FM  channels  16  and  81. 

(c)  Local  Regulations.  Except  for 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area. 

(1)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  safety  zone 
shaU: 

(i]  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any     ■ 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(2)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (2)(a)  of  these  regulations,  but 
may  not  block  a  navigable  channel 

(d)  Effective  Periods.  This  regulation 
is  effective  during  actual  filming  from  6 
a.m.  to  6  p.nL  on  September  16. 17. 18, 
20.  30  and  October  8, 1991.  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Wilmington,  North  Carolina. 

Dated:  September  13. 1991. 
C.F.  Eismbeia, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  Wilmington.  NC. 
(FR  Doc.  91-23340  Filed  9-27-91;  WS  am) 
BILUNO  COM  4»1*-14-M 


LIBRARY  OF  CONGRESS 

36  CFR  Part  704 

Natfonat  Film  Preservation  Board;  1991 
Films  Selected  for  Inclusion  in  the 
National  Rim  Registry 

agency:  National  Film  Preservation 
Board,  Library  of  Congress. 
action:  Final  rule. 

SUMMARY:  The  Librarian  of  Congress  is 
publishing  the  following  list  of  films  for 
1991  for  inclusion  in  the  National  Film 
Registry  in  the  Library  of  Congress 
pursuant  to  section  3  of  Public  Law  100- 
446.  The  National  Film  Preservation  Act 


of  1988.  2  U.S.C.  17a  The  films  are 
published  to  notify  the  public  of  the 
Librarian's  selection  of  twenty-five  films 
deemed  to  be  "culturally.  historicaHy  or 
aesthetically  significant"  in  accordance 
with  Congress'  mandate.  The  two  goals 
of  the  Librarian  in  administering  the  Act 
are  the  promotion  of  film  as  an  art  form 
and  the  generation  of  more  public 
interest  in  the  preservation  of  America's 
film. 

EFFECTIVE  DATE:  September  30. 1991. 
FOR  FURTHER  INFORMATION  CONTilCT: 
Eric  Schwartz.  Counsel,  The  National 
Film  Preservation  Board,  Library  of 
Congress,  Washington,  DC  20540. 
Telephone  (202)  707-8350. 
SUPPLEMENTARY  INFORMATION:  On 
August  9, 1990  [55  FR  32567),  the 
Librarian  of  Congress  published  the  list 
of  films  for  1989  for  inclusion  in  the 
National  Film  Registry  in  the  Library  of 
Confess.  On  December  24. 1990  (55  FR 
52844)  the  Librarian  published  the  list  of 
films  for  1990.  Today,  the  Librarian 
publishes  the  third  and  final  list  of 
twenty-five  fifans  for  inclusion  in  the 
National  Film  Registry. 

In  addition,  on  August  9, 1990  (55  FR 
32567),  the  Librarian  published  final 
guidelines  for  the  labeling  of  the  films 
selected  for  inclusion  in  the  Registry. 
Those  guidelines  became  effective  for 
the  1989  list  of  films  on  September  24, 
1990  ar.d  for  the  1990  list  of  films  on 
February  7. 1991. 

Barring  a  congressional 
reauthorization  of  the  provisions  of  the 
Act.  the  Act  and  all  of  its  provisions 
including  film  labeling  guidelines  will  no 
longer  have  any  effect  at  midnight  on 
September  26. 1991.  Therefore  the 
labeling  guidelines  will  not  be 
applicable  to  the  1991  list  of  films  and 
will  cease  their  application  to  the  1989 
and  1990  lists  as  well. 

Background 

A.  Twenty-Five  Films  Registered  in  1991 
in  the  National  Film  Registry 

Under  section  3(a)(2)(A)  of  the  Act.  2 
U.S.C.  178b.  the  Librarian  after 
consultation  with  the  Board  shall 
determine  "which  films  satisfy  the 
criteria  developed  pursuant  to 
paragraph  3(a)(1)(A).  and  qualify  to  be 
included  in  the  National  Fihn  Registry" 
and  shall  select  no  more  than  twenty- 
five  films  per  year  for  inclusion  in  such 
Registry.  The  criteria  for  the  selection  of 
films  and  the  procedures  used  to  enlist 
the  public's  nominations  of  these  films 
were  promulgated  in  the  Federal 
Register  on  August  9, 1990  (55  Fll  32566). 

During  the  1991  selection  process,  the 
National  Film  Preservation  Board 


received  1,059  film  titles  from  the 
general  public  and  reduced  the  Hst  to 
twenty-five  film  titles  for  consideration 
by  the  Librarian  of  Congress  after 
meeting  on  fune  13, 1991  in  Washington. 
DC.  Today  the  Librarian  of  Congress, 
Dr.  fames  H.  Billington.  after 
consultation  with  the  National  Film 
Preservation  Board,  formally  registers 
these  films  in  the  National  Film  Registry 
so  that  they  can  take  their  place  with 
the  fifty  titles  registered  in  1989  and 
1990.  This  final  Hst  of  seventy-five  films 
completes  the  Librarian's 
responsibilities  for  selecting  films  under 
the  1988  Act 

B.  Labeling  Guidelines  Applicability  to 
the  1991  Films 

The  film  labeling  guidelines  published 
on  August  9, 1990  (55  FR  32567)  would 
ordinarily  be  applicable  to  these  films 
forty-five  days  after  this  publication  in 
the  Federal  Register.  However,  the  Act 
and  all  of  its  provisions  expire  at 
midnight  on  September  26, 1991  in 
accordance  with  section  13.  2  U.S.C. 
1781,  80  the  labeling  guidelines  will  not 
become  applicable  for  this  list  of 
twenty-five  films,  and  will  no  longer  be 
applicable  for  the  1989  and  1990  films  on 
that  date. 

In  additioa  the  provisions  of  section 
3(a)(2)(C),  2  U.S.C.  178b,  with  regard  to 
the  use  of  the  seal  of  the  National  Film 
Registry  will  not  be  applicable  for  these 
twenty-five  films  nor  for  the  1989  or  1990 
fSms  at  the  expiration  of  the  Act. 

Regulatory  Flexibility  Act 

With  respect  to  the  Regulatory 
Flexibility  Act  the  Librarian  takes  the 
position  diat  this  Act  does  not  apply  to 
Library  of  Congress  rule-making.  The 
Library  of  Congress  is  a  part  of  the 
legislative  branch.  The  Library  of 
Congress  is  not  an  "agency"  with  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11. 1946,  as 
amended  (title  5.  chapter  of  the  U.S. 
Code,  subchapter  II  and  chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Library  of 
Congress  since  that  Act  affects  only 
those  entities  of  the  Federal  Government 
that  are  agencies  as  defined  in  the 
Administrative  Procedure  Act. 

List  of  SubjecU  in  36  CFR  Fart  704 

Libraries,  Motion  pictures. 

Publication  of  1991  Film  Titles 

In  consideration  of  the  foregoing.  Jti 
CFR  part  704  is  amended  in  thie  manner 
set  forth  below. 
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PART  704— NATIONAL  FILM 
REGISTRY  OF  THE  LIBRARY  OF 
CONGRESS 

1.  The  authority  citation  for  36  CFR 
part  704  continues  to  read  as  follows: 

Authority:  Pub.  L  100-446.  102  Stat.  1782  (2 
use.  178). 

Subpart  A— Films  Selected  For 
Inclusion  in  the  National  Film  Registry 

2.  In  subpart  A.  §  704.22  is  added  to 
read  as  follows: 

§  704.22    Films  Selected  lor  Inclusion  In 
the  National  Film  Registry  In  ttie  Library  of 
Congress  for  1991. 

(a)  The  Librarian  of  Congress.  Dr. 
James  H.  Billington.  after  consultation 
with  the  National  Film  Preservation 
Board  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  1991: 

(1)  2001:  A  Space  Odyssey  (1968) 

(2)  Battle  Of  San  Pietro.  The  (1945) 

(3)  Blood  Of  Jesus.  The  (1941) 

(4)  Chinatown  (1974) 

(5)  City  Lights  (1931) 

(6)  David  Holzman's  Diary  (1968) 

(7)  Frankenstein  (1931) 

(8)  Gertie  The  Dinosaur  (1914) 

(9)  Cigi  (1958) 

(10)  Greed  (1924) 

(11)  High  School  (1968) 

(12)  I  Am  A  Fugitive  From  A  Chain  Gang 
(1932) 

(13)  Italian.  The  (1915) 

(14)  King  Kong  (1933) 

(15)  Lawrence  Of  Arabia  (1962) 

(16)  Magnificent  Ambersons.  The  (1942) 

(17)  My  Darling  Clementine  (1946) 

(18)  Out  Of  The  Past  (1947) 

(19)  Place  In  The  Sun.  A  (1951) 

(20)  Poor  Little  Rich  Girl  (1917) 

(21)  Prisoner  of  Zenda.  The  (1937) 

(22)  Shadow  Of  A  Doubt  (1943) 

(23)  Sherlock.  Jr.  (1924) 

(24)  Tevye  (1939) 

(25)  Trouble  In  Paradise  (1932) 

(b)  In  keeping  with  section  3(c)  of  the 
Act.  2  U.S.C.  178b.  the  Ubrarian  will 
endeavor  to  obtain  an  archival  quality 
copy  for  each  of  these  twenty-five  films 
for  the  National  Film  Board  Collection  in 
the  Library  of  Congress. 

Dated:  September  25. 1991. 

Approved  by: 
lames  H.  Biilington. 
Librarian  of  Congress. 
[FR  Doc.  91-23472  Filed  9-27-91;  8:45  am] 

BILLING  CODE  1410-ia-M 


UMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[RI-4-1-5255;  A-1-FRL-4011-81 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island;  Revised  Regulations  for 
Controlling  Volatile  Organic 
Compound  Emissions  and  Adoption  of 
a  Continuous  Emissions  Monitoring 
Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Rhode  Island. 
These  revisions  consist  of  revised 
volatile  organic  compound  (VOC) 
emission  regulations  applicable  in  the 
entire  State  of  Rhode  Island  and  a 
regulation  for  continuous  emissions 
monitoring  (GEM).  The  intended  effect 
of  this  action  is  to  approve  Rhode 
Islands  revised  VOC  regulations  and  to 
approve  Rhode  Island's  GEM  regulation. 
This  action  is  being  taken  in  accordance 
with  section  110  and  part  D  of  the  Clean 
Air  Act. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  October  30. 1991. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  irjspection  during  normal 
business  hours,  by  appointment  at  the 
Air,  Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  1,  One  Congress  Street, 
10th  floor.  Boston.  MA;  Public 
Information  Reference  Unit.  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460;  and 
the  Division  of  Air  and  Hazardous 
Materials,  Department  of  Environmental 
Management,  291  Promenade  Street. 
Providence.  RI  02908-5767. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Donoghue  (617)  565-3270:  FTS 
835-3270. 

SUPPLEMENTARY  INFORMATION:  On 
November  3. 1989.  November  21. 1989, 
February  1, 1990,  and  September  19. 
1990.  the  Rhode  Island  Department  of 
Environmental  Management  (DEM) 
submitted  revisions  to  its  SIP.  The 
revisions  consist  of  revised  VOC 
emission  regulations  and  a  revised 
regulation  requiring  GEM.  On  November 
20. 1991  (55  FR  48246),  EPA  published  a 
notice  of  proposed  rulemaking  (NPR)  for 
the  State  of  Rhode  Island.  The  NPR 
proposed  approval  of  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Rhode  Island. 


On  May  25, 1988.  EPA  sent  a  letter  to 
Edward  DiPrete,  then  Governor  of 
Rhode  Island,  pursuant  to  section 
110(a)(2)(H)  of  the  Clean  Air  Act.  as 
amended,  notifying  him  that  the  Rhode 
Island  SIP  was  substantially  inadequate 
to  achieve  the  National  Ambient  Air 
Qualify  Standard  (NAAQS)  for  ozone  in 
the  entire  State.  EPA  requested  the  State 
to  respond  to  the  SIP  call  in  two 
phases — the  first  in  the  near  future  and 
the  second  following  EPA's  issuance  of 
a  final  policy  on  how  the  States  should 
correct  their  SIPs.  The  first  phase  of  the 
response  to  the  SIP  call  consists  of  (1) 
correcting  identified  deficiencies  in  the 
existing  SIP's  VOC  regulations.  (2) 
adopting  VOC  regulations  previously 
required  or  committed  to  but  never 
adopted,  and  (3)  updating  the  area's 
base  year  emissions  inventory. 

On  June  16. 1988,  EPA  sent  a  letter  to 
the  Chief  of  the  Rhode  Island 
Department  of  Environmental 
Management's  (DEM)  Division  of  Air 
and  Hazardous  Materials  outlining  the 
changes  that  needed  to  be  made  to 
Rhode  Island's  existing  VOC  regulations 
to  make  them  consistent  with  EPA 
national  guidance.  On  November  3, 1989, 
November  21, 1989,  February  1, 1990, 
and  September  19, 1990,  the  Rhode 
Island  DEM  submitted  revised  VOC 
regulations  in  response  to  EPA's  May  25 
and  June  16, 1988  letters. 

Additionally,  the  State  of  Rhode. 
Island  adopted  a  GEM  regulation 
consistent  with  40  CFR  51.214  and  40 
CFR  part  51,  appendix  P.  The  GEM 
regulation  was  adopted  pursuant  to  an 
EPA  requirement  that  CEM  be  installed 
on  certain  sources  as  outlined  in 
appendix  P.  A  complete  discussion  of  all 
of  EPA's  requirements  regarding  GEM 
and  Rhode  Island's  GEM  regulation  is 
contained  in  the  Technical  Support 
Document  prepared  for  the  notice  of 
proposed  rulemaking  for  this  revision, 
which  is  available  from  the  EPA 
Regional  Office  listed  in  the 
ADDRESSES  section  of  this  notice. 

Rhode  Island  has  requested  that  EPA 
approve  versions  of  the  regulations  that 
were  not  explicitly  approved  by  its 
Secretary  of  State.  The  difference 
between  the  version  approved  by  the 
Secretary  of  State  and  version  the  DEM 
has  requested  that  EPA  approve  is  that 
the  former  regulates  compounds  which 
EPA  has  exempted  from  control  because 
of  negligible  photochemical  reactivity. 
EPA  will  not  approve  regulation  of  these 
negligibly  reactive  compounds  as  part  of 
the  SIP.  Rhode  Island's  intensions  were 
clearly  explained  in  the  cover  letter 
submitting  its  SIP  proposal  to  EPA  and. 
in  all  cases.  Rhode  Island's  adopted 
version  of  the  regulations  is  as  stringent 


as  EPAs  requirements.  However,  EPA 
cannot  approve  the  version  of  the 
regulation  which  was  not  officially 
adopted  by  the  State.  Therefore,  EPA 
will  act  only  on  those  portions  of  the 
adopted  version  of  the  State  regulations 
which  are  approvable.  EPA  will  take  no 
action  on  the  sections  of  the  regulations 
which  the  DEM  clearly  did  not  intend  to 
submit  for  EPA  approval. 

EPA's  review  of  the  SIP  submittal 
indicates  that  Rhode  Island  has 
addressed  all  other  necessary  regulatory 
amendments  in  the  existing  VOC 
regulations  as  identified  by  EPA  in  its 
SIP  call  letters.  EPA  is  approving  the 
Rhode  Island  SIP  revisions  containing 
the  revised  VOC  regulations  in  Rhode 
Island's  Air  Pollution  Control 
Regulations  Numbers  11, 15. 18. 19.  and 
21.  which  were  submitted  on  November 
3. 1989,  November  21, 1989,  February  1, 
1990  and  September  19, 1990.  EPA  is 
taking  no  action  on  those  portions  of  the 
DEM  regulations  that  regulate  negligibly 
photochemically  reactive  VOCs. 
Additionally,  EPA  is  approving 
amendments  to  Air  Pollution  Control 
Regulation  Number  6  which  contains 
requirements  for  CEM. 

On  November  20. 1990.  EPA  proposed 
approval  of  the  Rhode  Island  SIP 
revisions.  EPA  based  this  proposed 
approval  on  a  determination  that  the 
submittal  addressed  the  deficiencies 
and  inconsistencies  in  the  existing  VOC 
regulations  as  those  deficiencies  were 
indicated  in  the  May  25, 1988,  SIP  call 
letter.  Therefore,  EPA  also  determined 
that  the  submittal  conformed  to  EPA's 
then  existing  guidance. 

At  the  same  time  that  EPA  was 
finalizing  its  proposed  approval  of  the 
Rhode  Island  revisions.  Congress 
enacted  the  Clean  Air  Act  Amendments 
of  1990  (Pub.  L.  101-549, 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q).  In  the 
amended  Act,  Congress  codified  the 
requirement  that  States  revise  their  SIPs 
for  ozone  nonattainment  areas  so  that 
the  SIPs  conform  with  EPA's 
preamendment  guidance  (section 
182(a)(2)(A)).  EPA  however,  is  not 
addressing  in  this  final  rulemaking 
action  whether  Rhode  Island's  SIP 
revision  meets  the  statutory  requirement 
of  section  182(a)(2)(A).  Rather,  EPA  is 
taking  final  action,  approving  the 
submittal  under  section  110  and  part  D 
of  the  Clean  Air  Act  on  the  basis  that  it 
is  consistent  with  EPA's  guidance  as 
that  guidance  existed  at  the  time  of  the 
proposed  rulemaking,  November  20, 
1990.  Moreover.  EPA  is  approving  the 
SIP  revisions  because  they  strengthen 


the  existing  SIP  and  make  it  more 
enforceable. 

The  specific  content  of  the  revised 
regulations  and  the  rationale  for  EPA's 
action  were  explained  in  the  NPR  and 
will  not  be  restated  here.  No  adverse 
public  comments  were  received  on  the 
NPR. 

Final  Action 

EPA  is  approving  the  SIP  revisions 
submitted  by  Rhode  Island  on 
November  3. 1989.  November  21. 1989. 
February  1, 1990,  and  September  19. 

1990.  EPA  is  not  addressing  today 
whether  this  action  meets  the  specific 
requirements  of  section  182(a)(2)(A). 
These  revisions  amend  Rhode  Island's 
VOC  regulations  and  adopt 
requirements  for  continuous  emissions 
monitoring. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
Stales  Court  of  Appeals  for  the 
appropriate  circuit  by  November  29. 

1991.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Stale  of 
Rhode  Island  was  approved  by  the  Directo' 
of  the  Federal  Register  on  July  1. 1982. 

Dated:  September  16, 1991. 
Julie  Belaga, 
Regional  Administrator.  Region  I. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  00— Rhode  Island 

2.  Section  52.2070  is  amended  by 
adding  paragraph  (c)(37)  to  read  as 
follows: 

§52.2070    identification  of  p(an. 

•  *  •  *     .  * 

(c)  •  •  * 

(37)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Rhode  Island  Department  of 
Environmental  Management  dated 
November  3. 1989.  November  21, 1989, 
February  1. 1990  and  September  19, 1990. 

(i)  Incorporation  by  reference.  (A) 
Letters  from  the  Rhode  Island 
Department  of  Environmental 
Management  dated  November  3, 1989, 
November  21, 1989.  February  1, 1990  and 
September  19, 1990  submitting  revisions 
to  the  Rhode  Island  State 
Implementation  Plan. 

(B)  Amendments  to  Rhode  Island's  Air 
Pollution  Control  Regulation  Number  6, 
amended  and  effective  November  22, 
1989. 

(C)  Amendments  to  Rhode  Island's 
Air  Pollution  Control  Regulation 
Numbers  11;  15,  excluding  subsections 
15.1.16  and  15.2.2;  18,  excluding 
subsections  18.1.8. 18.2.1. 18.3.2(d). 
18.3.3(f),  and  18.5.2;  19.  excluding 
subsections  19.1.11, 19.2.2.  and  19.3.2(aJ; 
and  21,  except  subsections  21.1.15  and 
21.2.2,  and  portion  of  subsection 
21.5.2(h)  which  states  "equivalent  to"  in 
the  parenthetical,  amended  and 
effective  December  10. 1989. 

3.  In  §  52.2081,  table  52.2081  is 
amended  by  adding  the  following  entries 
to  the  end  of  the  listings  for  "No.  6". 
"No.  11".  "No.  15".  "No.  18".  "No.  19". 
and  "No.  21"  to  read  as  follows: 

§  52.2081    EPA-approved  EPA  Rhode 
Island  State  regulations. 
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Table  52.2081— EPA-Appooved  Rules  and  Regulations 


State  citation 


Trtie/subject 


Oato 

adoptadby 

Slate 


Date  approved  by 


FR  citation 


52.2070 


Conwnents/ unapproved  section 


No  6 Opacity  monitors.. 


No.  11 „....  Petroleum  liquids 

marketing  and 
storage 


No.  IS.. 


Control  of  organic 
solvent  emissions 


No.  18 Corrtrol  of  emissions 

from  sofveni  meta! 
cleaning 

No.  19 Control  of  VOCs  from 

surface  coabng 
operations. 

No.  21 Control  of  VOCs  from 

printing  operations. 


11/22/89     September  30.  1991 (FR    citation   from   published     (cM37) 

date]. 
•  •  •  . 

12/10/89    September  30.  1991 [FR   citation   from   publisbed    (cM37) 

date] 


12/10/89     September  30.  t991 tFH    citation    from    poblistied     (c)(37) 

dale]. 

•  •  •  . 

12/10/89    September  30,  1991 [FR   citation   from  published    (c)(37) 

date]. 

•  .  •  •  * 

12/10.'89    September  30.  1991 [FR   dtetion   from   published    (c)(37) 

date]. 

•  •  •  . 

12/10/89     September  30,  1991 [FR   citation   from   published     (c)(37) 

date] 


Amended  Regulation  IMo.  6. 
Amended  Regulation  No.  11. 


Amended  Regulation  No.  15. 
except  subsections  15.1.16  and 
15.2.2. 

Amended  Ftogulation  No.  18, 
except       subsections       18.1.8. 

18.2.1.  18.3.2(d),   18.3.3(f),  and 

ias.z 

Amended  Regulation  No.  19. 
except      subsections      19.1.11, 

19.2.2.  and  19.3.2(a). 

Amended  Regulation  1^.  21, 
except  subsections  21  1.15  and 
21  2.2,  and  portion  of  21.5.2(h) 
wtiich  states  "equivaient  to"  in 
tfie  parenthetical. 


[FR  Doc.  91-23365  Filed  9-27-91:  8:45  am] 

billing  COOC  eS60-$(Hi 


UMI 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Pubik;  Land  Order  6880 

[OR-943-4214-10;  GP1-163:  OR-44954J 

Wittidrawai  of  National  Forest  System 
Lands  for  the  Prkigle  Falls 
Experimental  Forest  and  Research 

Natural  Areas;  OR 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws 
11.675.51  acres  of  National  Forest 
System  lands  in  the  Deschutes  National 
Forest  from  mining  for  a  period  of  20 
years  to  protect  the  Forest  Service's 
Pringle  Falls  Experimental  Forest  and 
Research  Natural  Areas.  The  lands  have 
been  and  remain  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands  and  to 
mineral  leasing. 

EFFECTIVE  DATE:  September  30. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Linda  Sullivan,  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Portland,  Oregon. 
97208,  503-280-7171. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 


Management  Act  of  1976.  90  Stat.  2751; 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  ch. 
2),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  Forest 
Service  experimental  forest  and 
research  natural  areas: 

Willamette  Meridian 

Deschutes  National  Forest 

T.  20  S.,  R.  9  E., 
Sec.  2&  SWy4: 
Sec.  29,  S^; 

Sec.  30,  EVtSWV*  and  SEV*; 
Sec.31,  E'/^andEVfeWMs; 
Sec.  32; 
Sec.  33.  W'/2NEV4.  SE>ANEy4.  W'/2.  and 

SEy4: 
Sec.  34,  SW'/4SWy4. 
T.  21  SW..  R.  9  E., 
Sec.  4.  lots,  1,  2,  3,  and  4.  and  SV4N^4; 
Sec.  5,  lots  1.  2.  3.  and  4.  and  SVaNVi: 
Sea  S.  lots  1  to  5.  inclusive.  SV^.NEV4.  and 

SEV4NWy4: 
Sees.  21  and  22; 
Sec.  23.  NWy4  and  S'/z; 
Sees.  24  to  28,  inclusive; 
Sees.  32  to  36.  inclusive. 

The  areas  described  aggregate  11.675.51 
acres  in  Deschutes  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
national  forest  lands  under  lease, 
license,  or  permit,  or  governing  the 
disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 


3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  September  6, 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-23457  Filed  9-27-91;  8:45  am] 

MLUNO  CODE  4310-33-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

Editorial  Amendment  of  List  of  Office 
of  Management  and  Budget  Approved 
Information  Collection  Requirements 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Commission's  list  of  Office  of 
Management  and  Budget  approved 
information  collection  requirements 
contained  in  the  Commission's  Rules. 
This  action  is  necessary  to  comply 
with  the  Paperwork  Reduction  Act, 
which  requires  that  agencies  display  a 
current  control  number  assigned  by  the 
Director  of  the  Office  of  Management 
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and  Budget  for  each  agency  information 
collection  requirement. 

This  action  will  provide  the  public 
with  a  current  list  of  information 
collection  requirements  in  the 
Commission's  Rules  which  have  OMB 
approval. 

EFFECTIVE  DATE:  September  30. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judy  Boley,  Office  of  Managing  Director, 
(202)  632-7513. 
SUPPLEMENT4PV  •mbormATION: 

Order 

Adopted:  September  23. 1991. 
Released: 

1.  Section  3507(f)  of  the  Paperwork 
Reduction  Act  of  1980.  as  amended.  44 
U.S.C.  3507(f),  requires  agencies  to 
display  a  current  control  number  , 
assigned  by  the  Director  of  the  Office  of 
Management  and  Budget  ("OMB")  for 
each  agency  information  collection 
requirement. 

2.  Section  0.408  of  the  Commission's 
Rules  displays  the  OMB  control 
numbers  assigned  to  the  Commission's 
information  collection  requirements. 
OMB  control  numbers  assigned  to 
Commission  forms  are  not  listed  in  this 
section  since  those  numbers  appear  on 
the  forms. 

3.  This  Order  §  0.408  to  remove 
listings  of  information  collections  which 
the  Commission  has  eliminated  or  to 
add  listings  of  new  information 
collections  which  OMB  has  approved. 

4.  Authority  for  this  action  is 
contained  in  section  4(i)  of  the 
Communications  Act  of  1934  (47  U.S.C. 
154(i)).  as  amended,  and  §  0.231(d]  of  the 
Commission's  Rules.  Since  this 
amendment  is  editorial  in  nature,  the 
public  notice,  procedure,  and  effective 
date  provisions  of  5  U.S.C.  553  do  not 
apply. 

5.  Accordingly,  //  is  ordered.  That 

§  0.408  of  the  rules  is  amended,  effective 
on  the  date  of  publication  in  the  Federal 
Register. 

6.  Persons  having  questions  on  this 
matter  should  contact  Judy  Boley  at 
(202)  632-7513. 

List  of  Subjects  in  47  CFR  Part  0 

Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Andrew  S.  Fishel, 
Managing  Director. 

Part  0  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082, 
as  amended;  47  U.S.C.  154.  303.  unless 
otherwise  noted. 

2.  In  47  CFR  0.408.  paragraph  (b)  is 
amended  by  removing  the  following  rule 
sections  and  their  corresponding  control 
numbers: 

§  0.408    OMB  control  numtMfs  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 

•        •        *        •        * 

(b)  *  *  • 


47  CFR  part  of  section  where 
identified  and  deschtied 


Current 

OMB 

control  No. 


1 5.236 3060-0324 

•  •  •  •  • 

22.501(l)(10)(li) 3060-0094 

•  •  •  •  • 

25.390 3060-0164 

•  •  •  •  • 

43.21 3060-0395 

43.22 3060-0395 

•  •  •  •  t 

731840 3060-0183 

•  •  •  •  e 

73.3524 3060-0423 

•  •  •  •  • 

76.66 3060-0375 


3.  In  47  CFR  0.408.  paragraph  (b)  is 
further  amended  by  adding  the  following 
rule  sections  and  their  corresponding 
OMB  control  numbers  to  read  as 
follows: 

§  0.408    OMB  control  numl>ers  assigned 
pursuant  to  tlie  Paperwork  Reduction  Act 


(b)* 


47  CFR  part  or  section  where 
identified  and  described 


Current 

OMB 

control  No. 


1.402 3060-0446 

1  420 '. 3060-0394 

•  •  •  •  • 

15.31(a) _ 3060-0428 

•  •  •  •  ft 

15.214(c) 3060-0436 

1 5.233 3060-0324 

ft  •  •  •  e 

22.501  (j)(1 2) 3060-0094 

22.505 3060-0453 

22.506 3060-0453 

"      •  •  •  •  • 

Part  25 3060-0383 

25.300 3060-01 64 

•  •  •  •  • 

Part  41 3060-01 65 

•  •  •  •  • 

64.201 3060-0439 

ft  •  •  •  • 

68.200(k) 3060-0436 


47  CFR  pari  or  section  where 
identified  and  descnbed 


Current 

OMB 

control  No 


73.932 3060-0207 

•  •  •  •  • 

73.1620(g) 3060-0471 

e  •  ft  •  • 

73.3588 3060-0423 

73.3589 3060-0452 

ft  ft  •  ft  • 

74.985 3060-0465 

74. 1 251 3060-0473 

74. 1 263 _...., 3060-0474 

ft  ft  ft  *  •  • 

74  1 283 3060-0466 

ft  ft  •  •  • 

80.361 3060-0435 

ft  •  •  •  • 

90.71 3 3060-0475 


|FR  Doc.  91-23528  Filed  9-27-91;  8:45  am| 
BiujNG  cooe  trij-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  234 

(PR A  Docket  No.  RSCQ-3;  Notice  No.  7) 

RIN  2130— AA45 

Grade  Crossing  Signal  System  Safety; 
Notice  of  Revised  Effective  Date 

agency:  Federal  Railroad 
Administration  (FTIA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  revised  effective  date. 

summary:  FRA  is  issuing  a  notice  of  the 
revised  effective  date  of  the  final  rule  on 
grade  crossing  signal  system  safety 
published  on  July  23. 1991  (56  FR  33722). 
The  new  effective  date  is  December  1, 
1991,  with  the  exception  of  requirements 
contained  in  49  CFR  234.13  (which 
contains  reporting  requirements  not  yet 
approved  by  the  Office  of  Management 
and  Budget). 

EFFECTIVE  DATE:  December  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  F.  George,  Acting  Chief,  Highway- 
Rail  Crossing  and  Trespasser  Programs 
Division,  Office  of  Safety,  FRA,  400 
Seventh  Street,  SW..  Washington,  DC 
20590  (telephone  202-366-0533).  or  Mark 
Tessler,  Trial  Attorney,  Office  of  Chief 
Counsel,  FRA,  400  Seventh  Street,  SW.. 
Washington,  DC  20590  (telephone  202- 
366-0628). 

SUPPLEMENTARY  INFORMATION:  On  July 
23, 1991,  FRA  published  in  the  Federal 
Register  (56  FR  33722)  a  final  rule 
regarding  Grade  Crossing  Signal  System 
Safety.  FRA  stated  that 

|i|n  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  recordkeeping  and 
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reporting  requirements  contained  in  this  rule 
have  been  submitted  to  the  OfTice  of 
Management  and  Budget  (0MB)  for  approval. 
This  rule  will  become  effective  on  October  1, 
1981  if  the  recordkeeping  and  reporting 
requirements  have  been  approved  by  ONIB;  if 
not.  a  notice  will  be  published  in  the  Federal 
Register. 

The  Office  of  Management  and  Budget 
has  approved  the  recordkeeping  and 
reporting  requirements  contained  in  the 
final  rule  published  on  July  23. 1991  (49 
CFR  part  234),  with  the  exception  of 
those  for  FRA  Form  6180.87.  "Grade 
Crossing  Signal  System  Information." 

In  order  to  provide  sufficient  lead  time 
to  enable  the  approved  form  to  be 
distributed  within  the  reporting 
community  and  to  enable  the  reporting 
community  to  become  familiar  with  the 
form,  we  are  extending  the  effective 
date  of  the  final  rule  to  December  1. 
1991. 

The  effective  date  of  December  1. 1991 
applies  to  the  entire  rule  with  the 
exception  of  49  CFR  234.13.  That  section 
requires  that  each  railroad  file  with  FRA 
information  regarding  each  active 
highway-rail  grade  crossing  signal 
system  on  its  system  by  April  1. 1992. 
FRA  Form  6180.87,  "Grade  Crossing 
Signal  System  Information,"  is  to  be 
used  for  that  purpose.  Comments 
received  by  FRA  regarding  this 
information  collection  requirement 
indicated  a  need  to  modify  the  data 
elements  and  format  of  the  form.  FRA 
will,  in  the  near  future,  resubmit  for 
OMB  review  a  revised  Form  6180.87.  A 
notice  will  be  published  in  the  Federal 
Register  upon  OMB  approval. 

Issued  in  Washington.  DC  on  September  25. 
1991. 

Perry  A.  Rivkind. 

Deputy  Administrator. 

[PR  Doa  91-23538  Filed  9-27-01;  8:45  am) 

BILUNG  COOC  MIO-Ot-M 


49  CFR  Part  245 

[FRA  Docket  Na  RSUF-1.  Notic*  No.  3] 

RIN  2130-AA62 

Railroad  User  Fees;  Interim  Final  Rule 

agency:  Federal  Railroad 
Administration  (FRA);  Department  of 
Transportation  (DOT). 
ACTION:  Interim  final  rule. 

summary:  FRA  is  today  issuing  an 
interim  final  rule  establishing  the 
railroad  user  fee  program.  The  program 
adopted  in  the  interim  final  rule  will  be 
applicable  only  to  the  fiscal  year  ending 
September  30, 1991  and  will  be  based 
substantially  on  the  proposal  identified 


by  FRA  in  the  notice  of  proposed 
rulemaking. 

The  imposition  of  the  railroad  user  fee 
pro-am  was  mandated  by  section  10501 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L  No.  101-508. 104 
Stat.  1388).  The  purpose  of  the  regulation 
is  to  implement  the  authorizing 
legislation  by  assessing  the  fees 
according  to  a  formula  that  is  based  on 
a  combination  of  system  miles  and 
traffic  volume. 

DATES:  Effective  Date:  The  interim  final 
rule  is  effective  on  October  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Gail  L.  Payne.  Senior  Program  Analyst. 
Industry  Operations  and  Safety 
Analysis  Division.  Office  of  Policy, 
(RRP-12).  FRA.  Washington.  DC  20590 
(Telephone:  202-366-0384):  or  William  R. 
Fashouer.  Attorney-Advisor,  Office  of 
the  Chief  Counsel,  (RCC-10)  FRA, 
Washington,  DC  20590  (Telephone:  202- 
366-^16). 

SUPPt^MENTARY  INFORMATION: 
I.  Introduction 

A.  Background 

Section  10501  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990  (Pub.  L.  No. 
101-508. 104  Stat.  1388-399)  (the 
"Reconciliation  Act'T  amended  the 
Federal  Railroad  Safety  Act  of  1970  (45 
U.S.C.  421  et  seq.)  (the  "Safety  Act")  by 
adding  a  new  section  216  requiring  the 
Secretary  of  Transportation  to  establish 
by  regulation,  after  notice  and  comment, 
a  schedule  of  fees  to  be  assessed 
equitably  to  railroads,  in  reasonable 
relationship  to  an  appropriate 
combination  of  criteria  such  as  revenue 
ton-miles,  track  miles,  passenger  miles, 
or  other  relevant  factors,  but  not  based 
on  the  proportion  of  industry  revenues 
attributable  to  a  railroad  or  class  of 
railroads.  The  fees  to  be  collected  are  to 
be  imposed  on  railroads  subject  to  the 
Safety  Act  and  are  to  be  designed  to 
cover  the  costs  of  administering  the 
Safety  Act,  other  than  activities 
described  in  section  202(a)(2)  thereof  (45 
U.S.C.  431(a)(2)).  The  Secretary's 
authority  under  the  Safety  Act.  including 
the  authority  to  implement  new  section 
216,  has  been  delegated  to  the  Federal 
Railroad  Administrator.  (See  49  CFR 
1.49(m)). 

The  Secretary  is  further  directed  in 
section  216  to  assess  and  collect  the 
applicable  user  fees  with  respect  to  each 
fiscal  year  before  the  end  of  the  fiscal 
year.  For  the  fiscal  year  ending 
September  30, 1991,  the  fees  are  to  be 
assessed  in  an  amount  sufficient  to 
cover  the  costs  of  administering  the 
Safety  Act  beginning  on  March  1. 1991. 
Subsequent  years  will  address  the  costs 
of  administering  the  Safety  Act  for  the 


entire  year.  The  aggregate  fees  received 
for  any  fiscal  year  may  not  exceed  105 
percent  of  the  aggregate  of 
appropriations  made  by  the  Congress  for 
the  fiscal  year  for  activities  covered  by 
the  fees. 

The  Secretary's  authority  to  collect 
fees  is  to  expire  on  September  30, 1995. 

B.  FRA 's  Notice  (^Proposed 
Rulemaking 

FRA  published  a  notice  of  proposed 
rulemaking  ("NPRM")  implementing  the 
railroad  user  fee  program  in  the  Federal 
Register  on  May  7, 1991  (56  FR  21216). 
FRA  proposed  to  base  the  collection  of 
railroad  user  fees  on  two  criteria;  One 
criterion,  train  miles,  was  to  be  a 
measure  of  volume:  and  the  second 
criterion,  road  miles,  was  to  be  a 
measure  of  sj'Stem  size.  FRA  proposed 
to  apply  the  train  miles  and  road  miles 
user  fee  allocaticMi  formula  across  the 
board  to  all  railroads,  large  or  small, 
passenger  or  freight  (with  a  minimum 
fee  included  to  ensure  that  each  railroad 
pays  a  share  of  the  costs  of  the  FRA 
safety  and  enforcement  program). 

FRA  also  discussed  in  the  NPRM  four 
of  the  principal  issues  it  faced  in 
implementing  the  user  fee  program. 
These  included  identifying  those 
activities  carried  out  by  FRA  under  the 
Safety  Act  for  which  FRA  is  to  be 
reimbursed  through  user  fees,  defining 
those  entities  to  be  responsible  for 
paying  user  fees,  deciding  upon  an 
appropriate  formula  upon  which  to 
allocate  the  user  fees,  and  addressing 
FRA's  need  to  complete  the  regulatory 
process  in  a  timely  fashion. 

FRA  held  a  public  hearing  on  the 
NPRM  on  June  12, 1991.  FRA  received  a 
significant  body  of  comments  from  the 
public,  including  in  excess  of  80  written 
comments  and  more  than  120  pages  of 
hearing  transcript. 

II.  Overview 

FR.\  has  carefully  considered  the 
comments  it  received  on  the  NPRM. 
FRA  appreciates  the  effort  put  forth  by 
those  who  commented,  especially 
considering  the  limited  time  in  which  the 
participants  bad  to  prepare  comments. 
Following  careful  analysis,  FRA  has 
decided  to  proceed  as  follows  in 
implementing  the  user  fee  program.  FRA 
is  issuing  an  interim  final  rule  which  will 
be  applicable  to  the  collection  of  user 
fees  for  fiscal  year  1991  only.  The 
interim  final  rule  provides  for  the 
allocation  of  user  fees  on  the  basis  of 
train  miles  and  road  miles  as  proposed 
in  the  .NPRM  (fifty  percent  on  the  basis 
of  train  miles  and  fifty  percent  on  the 
basis  of  road  miles)  and  retaining  the 
$250.00  minimum  fee  but  with  the 
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inclusion  of  the  sliding  scale  factor 
which  was  discussed  in  the  preamble  to 
the  NPRM.  The  sliding  scale  makes  an 
adjustment  to  the  road  miles  calculation 
for  light  density  railroads  as  follows: 


Train  miles  per  road  mile 

Scaling 

factor. 

up  to  100 _ „.._ 

101  to  200... _ __ 

201  to  300...     „               

.10 
.20 
30 

301  to  400 

401  to  500... : 

501  to  600      _.    .    

.40 
.50 
.60 

601  to  700 

701  to  800... - . 

801  to  900 

901  and  above 

.70 

M 

.90 

MX) 

The  scaling  factor  is  multiplied  by  the 
assessment  rate  per  road  mile.  The 
result  is  that  light  density  railroads  are 
subject  to  an  adjusted  assessment  rate 
per  road  mile.  The  reduction  in  user  fees 
to  be  collected  that  is  caused  by  the 
scaling  factor  will  be  made  up  by 
reallocating  such  amount  to  all  railroads 
either  not  subject  to  the  scaling  factor  or 
the  $250.00  minimum  fee. 

The  interim  final  rule  will  apply  to  the 
same  railroads  identified  by  FRA  in  the 
NPRM,  i.e.,  user  fees  will  be  paid  by  all 
railroads  subject  to  FRA's  regulatory 
program.  The  definition  of  railroad  for 
the  user  fee  program  will  continue  to  be 
the  same  as  the  definition  used  in  Part 
225 — Railroad  Accidents/Incidents: 
Reports,  Classification,  and 
Investigations.  Railroad  is  defined  to 
mean  "all  forms  of  non-highway  ground 
transportation  that  run  on  rails  or 
electro-magnetic  guideways,  including 
(1)  commuter  or  other  short-haul  rail 
passenger  service  in  a  metropolitan  or 
suburban  area,  as  well  as  any  commuter 
rail  service  which  was  operated  by  the 
Consolidated  Rail  Corporation  as  of 
January  1, 1979.  and  (2)  high  speed 
ground  transportation  systems  that 
connect  metropolitan  areas,  without 
regard  to  whether  they  use  new 
technologies  not  associated  with 
traditional  railroads.  Such  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation."  Again,  as  noted  in  the 
NPRM,  the  only  railroads  that  will  be 
excluded  from  the  user  fee  regulations 
as  a  class  are  railroads  whose  entire 
operations  are  confined  within  an 
industrial  installation.  FRA  has 
excluded  these  so  called  "plant 
railroads"  generally  from  the  railroad 
safety  program.  See  49  CFIt  part  209, 
appendix  A. 

Finally,  the  scope  of  the  covered 
activities  remains  unchanged  from  the 
NPRM.  FRA  intends  to  include  within 


the  calculation  of  the  cost  of 
administering  the  Safety  Act  by  FRA's 
Office  of  Safety  pursuant  to  the  Safety 
Act  itself,  and  all  regulations  issued 
under  the  Safety  Act,  including 
regulations  that  have  been  or  may  be 
issued  jointly  under  the  Safety  Act  and 
one  or  more  of  the  older  safety  statutes. 
FRA  will  not  include  within  the  user  fee 
calculation  the  costs  associated  with 
administering  those  regulations  not 
issued  under  the  authority  of  the  Safety 
Act  or  of  administering  statutes  other 
than  the  Safety  Act.  These  primarily 
involve  regulations  implementing  the 
Noise  Control  Act,  and  the  Hazardous 
Materials  Transportation  Act.  and 
activities  associated  with  implementing 
the  Hours  of  Service  Act,  except  for  49 
CFR  part  228. 

FRA  has  made  a  number  of  minor 
technical  changes  in  the  interim  final 
rule  to  clarify  ambiguities  identified  by 
several  of  the  comments. 

III.  Supplemental  Rulemaking 

FRA  indicated  in  several  sections  of 
the  NPRM  that  one  of  the  principal 
challenges  it  faced  in  implementing  the 
statutory  mandate  to  collect  user  fees 
was  completing  the  regulatory  process 
in  sufficient  time  to  ensure  that  the  user 
fees  applicable  to  the  fiscal  year  ending 
September  30. 1991  (FY  1991)  were 
collected  prior  to  September  30th.  The 
very  limited  time  available  to  FRA  to 
initiate  and  complete  the  rulemaking 
process  limited  the  range  of  criteria 
which  could  be  used  as  a  basis  for 
assessing  the  user  fees.  Train  miles  and 
road  miles  are  well  recognized  measures 
of  railroad  activity.  In  addition,  these 
criteria  have  the  benefit  of  already  being 
the  subject  of  a  FRA  reporting 
requirement  for  most  railroads.  By 
basing  the  user  fees  upon  these  two 
criteria,  FRA  imposed  neither  a 
significant  new  reporting  burden  on  the 
industry  nor  required  the  industry  to 
become  familiar  with  a  whole  new 
measure  of  railroad  activity. . 

A  significant  number  of  the  comments 
on  the  NPRM  recognized  that  PTIA  faced 
a  serious  problem  in  developing  a  user 
fee  program  and  assessing  and 
collecting  user  fees  for  FY  1991  before 
September  30th.  With  this  in  mind, 
several  comments  conceded  that  train 
miles  and  road  miles  could  serve  as  the 
basis  for  allocating  the  user  fee  for  FY 
1991.  For  example,  the  Association  of 
American  Railroads  ("AAR")  indicated 
that  it  was  not  in  a  position  to  oppose  or 
endorse  the  proposed  user  fee  allocation 
formula  because  the  severe  time  limits 
of  the  proceeding  did  not  afford  the 
AAR  sufficient  time  in  which  to  reach  a 
consensus  among  AAR  members.  The 
AAR  further  stated  that  its  members 


were  willing  to  acquiesce  in  the 
proposed  formula  as  an  interim  rule  for 
the  first  year  of  the  program.  A  number 
of  comments  requested  FRA  to  reopen 
the  proceeding  early  in  FY  1992  and 
examine  criteria  that  might  be  more 
appropriate  factors  upon  which  to 
allocate  the  user  fees.  After  careful 
consideration,  FRA  has  agreed  that  this 
is  an  appropriate  course  of  action. 
Accordingly,  we  are  issuing,  herein,  an 
interim  final  rule  applicable  to  FY  1991 
only.  It  is  FRA's  intention  to  reopen  this 
proceeding  early  in  FY  1992  with  the 
express  purpose  of  considering  other 
user  fee  allocation  criteria.  We  note  that 
the  selection  of  criteria  other  than  train 
miles  and  road  miles  will  in  all 
likehhood  entail  new  reporting 
requirements  for  a  significant  segment  of 
the  railroad  industry.  A  number  of  the 
comments  indicated  that  this  would  not 
pose  a  major  obstacle  to  the  adoption  of 
revised  criteria. 

TV.  Discussion  of  Comments 

Comments  were  received  from  eighty- 
four  groups  or  individuals  on  the  NPRM, 
either  through  testimony  at  the  public 
hearing  or  written  consent  Testifying  at 
the  public  hearing  in  Washington,  DC  on 
June  12, 1991  were  representatives  of  the 
American  Short  Line  Railroad 
Association  ("ASLRA")  (including 
representatives  of  several  member 
railroads),  the  Association  of  American 
Railroads  ("AAR"),  the  Regional 
Railroads  of  America  ("RRA"),  the 
National  Railroad  Passenger 
Corporation  ("Amtrak"),  and  the 
Wisconsin  Central  Limited.  Written 
comments  were  received  from  a  wide 
spectrum  of  the  railroad  industry,  from 
large  and  small  railroads,  commuter 
railroads,  state  regulatory  agencies,  and 
industry  associations.  In  keeping  with 
FRA's  stated  policy  to  consider  late  filed 
comments  to  the  extent  practicable.  FRA 
has  considered  all  comments  submitted 
through  August  1, 1991. 

A.  Allocation  Formula 

Most  comments  objected  to  the  user 
fee  allocation  formula  selected  by  FRA, 
either  to  the  proposed  criteria  or  to  the 
weight  given  to  each  criterion,  or  both. 
A  wide  variety  of  alternative  criteria 
were  suggested  including  car  miles, 
gross  ton  miles,  employee  service  hours, 
and  gross  revenue  ton  miles,  a  system 
with  a  direct  connection  between  FRA's 
safety  enforcement  activities  for  a  given 
railroad  and  its  fee,  and  a  program  that 
takes  into  account  a  carrier's  operating 
and  safety  characteristics,  among 
others.  As  noted  above,  FRA  believes 
that  there  was  insufficient  time  in  FY 
1991  to  proceed  on  criteria  other  than 
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train  miles  and  road  miles,  particularly 
since  most  of  the  suggested  alternatives 
are  not  now  the  subject  of  reporting 
requirements  for  all  or  a  significant 
portion  of  the  rail  industry.  FRA  will 
consider  new  criteria  for  fiscal  years 
beginning  after  September  30, 1991  in  a 
supplemental  rulemaking  but  will  use 
train  miles  and  road  miles  for  FY  1991. 

In  objecting  to  the  weight  to  be 
accorded  the  two  criteria  in  FY  1991,  the 
ASLRA  and  a  number  of  small  and 
medium  size  railroads  favored  assigning 
additional  weight  to  the  train  miles 
factor  and  a  lesser  reliance  on  the  road 
miles  factor.  The  smaller  railroads 
indicated  that  a  greater  reliance  on  the 
train  mile  criterion  would  provide  a 
stronger  correlation  between  railroad 
activity  and  the  allocation  formula.  FRA 
has  given  very  careful  consideration  to 
this  suggestion,  but  has  decided  to  stay 
with  the  fifty-fifty  allocation  in  the 
interim  final  rule.  At  present.  FRA 
believes  that  an  allocation  based 
relatively  equally  on  system  size  and 
system  activity  is  the  most  appropriate 
way  to  allocate  the  user  fee. 

While  FRA  does  not  believe  that  the 
weight  to  be  allocated  to  each  criterion 
should  be  altered.  FRA  does  recognize 
that  the  adopted  formula  should  also 
include  an  adjustment  for  light  density 
rail  lines.  FTl.'V  raised  this  concern  in  the 
NPRM  and  invited  public  comment  on 
the  implementation  of  a  sliding  scale 
system  to  reduce  the  impact  on  light 
density  rail  lines.  The  ASLRA  strongly 
supported  the  use  of  a  sliding  scale  (and 
suggested  one  that  went  even  further 
than  FRA's  discussion  proposal)  as  did  a 
number  of  small  and  medium  size 
railroads.  The  AAR  strongly  opposed 
the  use  of  a  sliding  scale  system  stating 
that  it  would  support  FRA's  use  of  train 
miles  and  road  miles  only  if  no  changes 
were  made  to  the  proposed  rule, 
including  adoption  of  any  sliding  scale. 
With  these  conflicting  comments  in 
mind,  FRA  has  decided  to  implement  the 
sliding  scale  it  proposed  in  the  NPRM 
for  FY  1991.  FRA  believes  it  is  important 
that  the  allocation  formula  not  be  a 
deterrent  to  the  acquisition  and 
retention  by  small  railroads  of  light 
density  rail  lines.  The  proposed  sliding 
scale  will  help  avoid  this  result. 
Adopting  this  sliding  scale  will  shift  an 
estimated  $600,000  from  light  density 
railroads  to  the  higher  density  railroads. 
At  the  same  time,  FRA  believes  that  the 
more  extensive  sliding  scale  proposed 
by  the  ASLRA  is  not  appropriate.  A 
more  extensive  sliding  scale  is  beyond 
that  needed  to  protect  marginal  lines 
and  FRA  does  not  believe  that  any 
further  shift  in  the  user  fee  to  the  larger 


railroads  and  passenger  and  commuter 
lines  could  be  justified. 

In  contrast  with  the  comments 
received  from  small  and  medium  size 
railroads  regarding  the  appropriate 
weight  to  be  given  to  the  train  mile 
component,  several  representatives  of 
commuter  railroads  objected  to  the  train 
mile  component  of  the  calculation. 
These  commuter  representatives 
commented  that  because  of  the  nature  of 
commuter  operations,  the  train  mile 
criterion  will  have  a  disproportionate 
impact  on  commuter  operations  because 
of  the  increasing  number  of  trains  being 
operated  during  peak  periods.  FRA  does 
not  believe  that  the  allocation  formula 
adopted  for  FY  1991  operates  in  a 
fashion  that  unduly  burdens  commuter 
operations. 

The  American  Public  Transit 
Association  further  argued  that  publicly- 
owned  commuter  railroads  should  be 
treated  separately  from  freight  and  other 
passenger  railroads  in  the  imposition  of 
user  fees.  In  developing  the  NPRM,  FRA 
gave  some  consideration  to  establishing 
separate  criteria  for  freight  and 
passenger  railroads.  FRA  considered 
and  rejected  several  options  as  being 
unworkable  and  ultimately  discarded 
the  entire  concept  because  it  could  not 
identify  a  strong  rationale  supporting 
the  need  for  separate  criteria.  FRA  has 
decided,  for  the  purposes  of  the  interim 
final  rule,  to  continue  to  calculate  the 
user  fee  for  all  types  of  railroad 
operations  on  the  basis  of  the  same 
criteria.  There  simply  isn't  sufficient 
time  in  the  current  fiscal  year  to  identify 
whether  there  is  justification  to 
establish  separate  criteria  for  freight 
and  passenger  carriers,  and,  if  so,  what 
might  constitute  an  appropriate 
commuter  share  of  the  total  user  fee  and 
develop  criteria  that  would  perhaps 
more  fairly  allocate  that  share  among 
the  commuter  systems.  FRA  is  prepared 
to  consider  a  new  approach  for  the  next 
fiscal  year.  However.  v\'e  must  again 
note  that  different  allocation  formulas 
invariably  rely  on  data  that  FRA  does 
not  now  collect.  As  a  result,  new 
allocation  formulas  will  necessarily 
entail  imposition  of  new  data  collection 
and  reporting  requirements. 

Several  comments  suggested  that  user 
fees  were  inappropriate  and  should  be 
repealed.  We  disagree.  The 
Administration  has  long  supported  rail 
safety  user  fees.  The  railroad  user  fee 
program  has  now  been  established  by 
Congress  and  the  FRA  does  not  have  the 
authority  to  adopt  this  recommendation. 

B.  Covered  Railroads 

Several  comments  suggested  that  an 
exemption  should  be  granted  for  certain 
types  of  railroads.  The  ASLRA 
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suggested  that  light  density  railroads 
(less  than  151  train  miles  per  miles  of 
road)  should  be  exempt;  several  small 
railroads  suggested  that  small  railroads 
should  be  exempt;  and  several 
commuter  rail  operators  suggested  that 
commuter  operations  should  be  exempt. 
As  noted  in  the  NPRM.  FRA  believes 
that  all  railroads  which  are  covered  by 
FRA's  regulatory  oversight  should  be 
subject  to  the  user  fee  assessment 
program.  FRA  also  believes  that  the  user 
fee  applicable  to  the  smallest  railroads 
should  not  be  overly  burdensome 
(including  the  minimum  fee  of  $250.00 
for  FY  1991).  In  addition,  because  of  the 
significant  FRA  oversight  received  by 
the  passenger  carriers.  FRA  could  not 
justify  an  exemption  of  this  industry 
segment  from  the  user  fee  program, 
particularly  since  such  an  exemption 
would  reallocate  additional  user  fees  to 
the  freight  segment.  FRA  recognizes  that 
commuter  operations  are  supported  by 
state  and  local  governments  and  that  the 
additional  costs  associated  with  user 
fees  may  require  additional  subsidies  or 
higher  fares.  Nonetheless,  FRA  is  of  the 
opinion  that  the  issue  of  an  exemption 
for  commuter  railroads  is  more 
appropriately  a  legislative  issue. 

FRA  also  received  comments  from  the 
tourist  railroad  industry  suggesting  that 
FRA  did  not  have  jurisdiction  over 
tourist  railroads  and  that  they  should 
not  be  included  within  the  railroad  user 
fee  program.  As  discussed  above,  the 
definition  of  the  term  "railroad"  in  the 
Safety  Act  (as  amended  by  the  Rail 
Safety  Act  of  1988)  is  an  expansive  one 
and  clearly  includes  tourist  railroads. 
Tourist  railroads  are  subject  to  FRA's 
Accident/Incident  regulations  found  at 
49  CFR  part  225  and  thus  are  subject  to 
the  railroad  user  fee  program  which  is 
founded  on  the  same  applicability 
provisions.  FRA  notes  for  the  record  that 
tourist  railroads  were  also  under  FRA's 
jurisdiction  prior  to  the  enactment  of  the 
Rail  Safety  Act  of  1988  and  its  amendea 
definition  of  the  term.  The  original 
accident  reporting  regulations,  issued  in 
1974.  included  an  expansive  definition  of 
"railroad"  that  specifically  included 
"scenic"  railroads.  This  was  based  on 
the  intent  of  Congress  in  enacting  the 
Federal  Railroad  Safety  Act  of  1970  to 
cover  all  railroads.  While  certain 
correspondence  may  have  given-a 
different  impression  of  FRA's  view,  FRA 
believes  it  has  had  jurisdiction  over 
tourist  railroads  since  1970,  not  just 
since  1988. 

FRA  also  received  comments  trom 
several  tourist/museum  railroads 
requesting  FRA  to  establish  a  separate 
and  reduced  user  fee  category  for  these 
types  of  railroad  operations.  As  noted  in 
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the  NPRM  and  in  a  related  discussion  on 
passenger  operations  in  this  document, 
because  of  the  limited  time  frame 
available  to  FRA  to  complete  this 
rulemaking,  FRA  has  decided  not  to 
attempt  to  identify  particular  categories 
of  rail  operations  and  separate  user  fees 
for  each  category.  FRA  is  of  the  opinion 
that  such  an  effort  would  be  very 
complicated  and  time  consuming.  It  is 
an  issue  that  FRA  is  willing  to 
reconsider  as  part  of  the  supplemental 
rulemaking  but  cannot  adopt  for  FY 
1991. 

C.  Covered  Activities 

FRA  received  only  limited  comment 
on  the  issue  of  what  FRA  activities 
should  be  reimbursed  from  user  fees. 
The  AAR  commented  that  FRA  should 
exclude  from  the  user  fee  program  those 
costs  associated  with  the  older  safety 
laws  and  that  FRA  would  be  acting 
beyond  the  scope  of  its  statutory 
authority  if  it  proceeds  as  proposed. 
FRA  indicated  in  the  NPRM  that  it 
intended  to  include  within  the 
calculation  of  the  cost  of  administering 
the  Safety  Act  all  activities  carried  out 
pursuant  to  the  Safety  Act  itself,  and  all 
regulations  issued  under  the  Safety  Act, 
including  regulations  that  have  been  or 
may  at  some  future  time  be  issued 
jointly  under  the  Safety  Act  and  one  or 
more  of  the  older  safety  statutes.  FRA  is 
of  the  opinion  that  it  is  entirely  within 
the  Congressional  intent  to  include 
within  the  user  fee  calculation  all 
regulations  issued  by  FRA  under  the 
authority  of  the  Safety  Act, 
notwithstanding  the  fact  that  the 
regulations  may  have  more  than  one 
statutory  basis.  Clearly,  regulations  that 
are  not  based  on  the  Safety  Act  will  not 
be  included  in  the  calculation  of  FRA's 
costs  to  be  reimbursed  through  user 
fees. 

From  a  slightly  different  perspective, 
the  American  Trucking  Association 
suggested  three  additional  items  of 
expense  that  it  believed  should  be 
included  in  the  user  fee  program:  those 
safety  costs  incurred  by  the  Office  of  the 
Administrator  not  included  with  the 
general  rail  safety  expenses;  FRA's 
costs  of  administering  safety  activities 
under  the  Hazardous  Material 
Transportation  Act  ("HMTA");  and 
grants  to  states  to  cover  50  percent  of 
the  costs  of  railroad  safety  inspections 
should  such  grants  be  reinstituted.  FRA 
remains  of  the  opinion  that  these  three 
categories  of  cost  items  were  properly 
excluded  in  the  NPRM.  We  believe  that 
the  Congressional  intent  was  focused 
entirely  on  the  safety  activities  of  FRA's 
Office  of  Safety.  The  accounting  and 
other  di^iculties  associated  with 
separating  out  those  activities  of  the 


Office  of  the  Administrator  that  relate  to 
rail  safety  would  require  an  effort 
greater  than  the  corresponding  benefit. 
In  terms  of  the  Hazardous  Material 
Transportation  Act,  the  regulations 
implementing  that  statute  have  been 
issued  under  that  Act  by  the  Research 
and  Special  Programs  Administration 
and  are  enforced  by  FRA  separate  and 
apart  from  the  Safety  Act.  Since  the 
HMTA  regulations  do  not  at  this  time 
have  a  direct  connection  to  the  Safety 
Act,  FRA  believes  it  would  be 
inappropriate  to  include  HMTA 
associated  costs  in  the  total  of  costs  to 
be  reimbursed  through  user  fees.  The 
Administration  is  seeking  authority  to 
collect  user  fees  for  activities  covered 
under  the  HMTA.  Finally,  on  the  issue  of 
grants  to  states  for  railroad  safety 
activities.  FRA  is  of  the  opinion  that  this 
issue  is  not  a  relevant  one  for  FY  1991 
since  no  funding  was  appropriated  by 
Congress  for  this  program. 

Several  states  suggested  that  the  costs 
incurred  by  the  individual  states  which 
employ  railroad  safety  inspectors  ought 
to  be  included  within  the  user  fee 
collection  program  and  that  the  user 
fees  collected  in  relation  to  state  rail 
activity  should  be  returned  to  the  states 
to  help  fund  these  programs.  FRA  has 
carefully  evaluated  the  Congressional 
intent  on  this  issue  since  the  suggestion 
was  made  by  several  states  which  work 
closely  with  the  FRA  on  rail  safety 
issues.  FRA  has  determined  that  the 
statutory  authority  provided  by 
Congress  in  section  216  does  not 
authorize  the  agency  to  include  state 
costs  vtrithin  the  collection  program  or  to 
turn  over  to  the  states  some  of  the  funds 
collected.  The  language  employed  by 
Congress  in  section  216  clearly  suggests 
that  only  Federal  safety  activities  are  to 
be  included.  The  fact  that  the  provision 
was  adopted  as  part  of  a  Federal  deficit 
reduction  package  reinforces  this 
conclusion.  All  fees  must  be  deposited 
into  the  general  fund  of  the  United 
States  Treasury  as  offsetting  receipts 
and  the  aggregate  of  fees  received  in 
any  fiscal  year  may  not  exceed  105 
percent  of  the  aggregate  appropriations 
for  the  year  to  be  funded  by  such  fees. 

Finally,  the  user  fee  impact  report 
required  by  Congress  in  section  216(e) 
focuses  only  on  the  "total  cost  of 
Federal  safety  activities  .  .  .  defrayed 
by  Federal  user  fees,"  and  "any 
significant  difference  in  the  burden  of 
Federal  user  fees  borne  by  the  railroad 
industry."  45  U.S.C.  447(e).  For  all  of 
these  reasons,  FRA  must  conclude  that 
Congress  intended  to  limit  the  activities 
covered  by  user  fees  to  Federal  railroad 
safety  activities.  Certainly,  this 
conclusion  is  not  intended  in  any  way  to 


lessen  the  importance  of  the  efforts 
undertaken  by  the  States  in  working  for 
improved  rail  safety. 

The  AAR  commented  that  the  NPRM 
was  deficient  in  that  it  did  not  contain 
proposed  procedures  for  the  publication 
of:  (1)  An  accounting  of  the  revenues  to 
be  obtained  from  each  railroad  by  the 
fee  system,  and  (2)  a  detailed  statement 
of  FRA's  expenditures  in  administering 
the  Safety  Act.  On  the  issue  of 
publishing  the  fee  collected  from  each 
railroad,  FRA  believes  that  such 
information  would  be  available  to 
interested  parties  under  the  normal 
procedures  established  under  the 
Freedom  of  Information  Act.  On  the 
issue  of  providing  a  detailed  statement 
of  FRA's  expenditures  in  administering 
the  Safety  Act,  FRA  indicated  in  the 
NPRM  (5  245.201  (a)  and  (b))  that  FRA 
would  annually  calculate  total  train 
miles,  total  road  miles,  the  total  cost  of 
administering  the  Safety  Act,  the 
railroad  user  fee  rate  per  train  mile  and 
a  railroad  user  fee  rate  per  road  mile 
and  publish  a  summary  of  its 
calculations  in  the  Federal  Register.  This 
provision  has  been  retained  in  the 
interim  final  rule.  FRA  agrees  that  it  is 
important  for  the  railroad  industry  to 
understand  the  basis  for  FRA's 
calculations,  including  an  appropriate 
statement  identifying  the  total  cost  to  be 
reimbursed  from  user  fees. 

D.  Miscellaneous  Comments 

1.  Reporting  Issues 

FRA  received  several  comments 
suggesting  the  need  for  FRA  to  clarify 
provisions  on  the  reporting 
requirements.  Amtrak  suggested  that 
there  may  be  some  ambiguity  with 
respect  to  responsibility  for  reporting 
levels  of  train  operations  conducted  for 
the  benefit  of  various  entities.  FRA 
recognizes  that  there  are  a  great  variety 
of  operational  relationships  in  the 
railroad  industry  and  has  sought  to 
establish  a  system  for  user  fee  collection 
that  simplifies  the  process  and  that 
relies  on  existing  reporting  requirements 
to  the  extent  possible.  Unfortunately. 
under  the  procedure  adopted  in  this 
proceeding,  some  railroads  may  be 
assessed  user  fees  on  the  basis  of  train 
operations  they  provide  for  other 
entities.  Railroads  in  such  situations  will 
have  to  obtain  reimbursement  as 
appropriate  from  the  entities  for  which 
they  provide  service.  The  parties 
involved  are  the  most  knowledgeable 
and  thus  the  best  able  to  sort  out  these 
relationships  and  assign  ultimate 
financial  responsibility.  It  would  be 
virtually  impossible  for  FRA  to  establish 
hard  and  fast  rules  allocating  the  user 
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fee  so  that  the  ultimate  beneficiaries  of 
the  rail  service  paid  the  user  fee  in  all 
instances. 

FRA  received  several  comments  on 
the  subject  of  yard-switching  miles  and 
work  miles  as  a  component  of  the  train 
miles  criterion.  For  the  user  fee  program, 
train  miles  serve  as  the  volume  criterion 
and  include  yard  switching  and  work 
train  miles.  The  instructions  for 
calculating  train  miles  under  the  user  fee 
program  are  the  same  as  those  used  for 
reporting  train  miles  under  49  CFR  part 
225  which  in  turn  is  based  on  the 
Uniform  System  of  Accounts  for 
Railroad  Companies  prescribed  by  the 
Interstate  Commerce  Commission  in  49 
CFR  part  1200.  Under  these  procedures, 
yard  switching  locomotive  miles  and 
work  train  miles  are  to  be  included  in 
train  miles  reported.  Yard  switching 
locomotive  miles  are  computed  at  the 
rate  of  6  mph  for  the  time  actually 
engaged  in  yard  switching  service  if 
actual  mileage  is  unknown. 

V.  Section-by-Sectioa  Analysis 

Section  245.1  describes  the  purpose 
and  scope  of  the  user  fee  regulations. 
The  only  change  which  has  been  made 
to  the  NPRM  is  to  indicate  that  the 
railroad  user  fee  procedures  adopted  in 
the  interim  final  rule  apply  only  to  FY 
1991. 

Section  245.3  defines  the  applicabifity 
of  these  regulations.  As  noted  above,  the 
rule  applies  to  all  railroads  except  those 
railroads  whose  entire  operations  are 
confined  within  an  industrial 
installation.  The  term  "railroad"  is 
otherwise  intended  to  have  the  full 
breadth  encompassed  in  the  statutory 
definition  found  in  section  202(e}  of  the 
Safety  Act  (45  U.S.C.  431(e)).  This 
section  remains  unchanged  from  the 
NPRM. 

Section  245.5  includes  a  series  of 
definitions  of  important  terms  employed 
in  the  user  fee  regulation.  FRA  has 
added  definitions  for  two  additional 
terms  (light  density  railroad  and  sliding 
scale)  and  refined  the  definition  of 
several  terms  originally  included  in  the 
NPRM. 

Section  245.7  identifies  the  penalties 
FRA  may  impose  upon  any  individual  or 
entity  that  violates  any  requirement  of 
this  part.  FRA  received  no  comments  on 
the  penalty  provisions  and  they  remain 
unchanged  from  the  NPRM. 

Section  245.101  establishes  the 
railroad  user  fee  reporting  requirements. 
Since  the  provisions  of  the  interim  final 
rule  will  apply  to  FY  1991  only,  revisions 
have  been  made  to  §  245.101  (a)  and  (b) 
to  limit  application  of  these  sections  to 
FY  1991  only.  FRA  has  also  added  some 
additional  clarification  to  subsections 
(c)  and  (d)  to  eliminate  any  confusion 


associated  with  calculating  train  miles 
and  road  miles.  Provisions  included  in 
§  245.101  of  the  NPRM  were  designed  to 
clarify  which  entity  is  responsible  for 
reporting  train  miles  and  road  miles  to 
the  FRA  when  several  railroads  have  an 
interest  in  a  particular  track  or  facility. 
FRA  continues  to  follow  the  basic 
principle  that  each  railroad  subject  to 
this  part  is  to  report  its  own  train  miles 
for  the  freight  and  passenger  services  it 
operates  without  regard  to  track  or 
facility  ownership.  As  a  result,  Amtrak 
and  the  commuter  railroads  that  own 
track  and  operate  their  own  equipment 
with  their  own  employees  would  report 
their  own  train  miles  even  if  the  services 
operated  over  track  owned  by  one  of  the 
freight  railroads  (or  commuter 
operations  over  track  owned  by 
Amtrak).  Since  Amtrak  owns  track 
primarily  in  the  Northeast  Corridor,  its 
share  of  the  user  fee  will  be  calculated 
on  both  a  train  mile  and  road  mile  basis 
for  its  Northeast  Corridor  operations 
and  solely  on  a  train  mile  basis  for  the 
bulk  of  its  off-corridor  operations. 
Provisions  are  also  included  in 
§  245.101  of  the  NPRM  to  clarify  which 
entity  is  responsible  for  reporting  road 
miles.  Road  miles  to  be  reported  shall 
include  all  track  owned,  operated,  or 
controlled  by  the  railroad  but  not  track 
used  under  trackage  rights  agreements. 
Where  trackage  rights  agreements  are  in 
effect,  the  owning  railroad  is  to  report 
the  road  miles  while  all  railroads 
operating  over  the  track  in  question 
would  report  their  own  train  miles.  FRA 
has  retained  the  concept  that  road  miles 
for  leased  track  shall  be  reported  by  the 
lessee  railroad.  The  AAR  questioned 
FRA's  intent  in  situations  governed  by  a 
haulage  agreement.  The  FRA  continues 
to  believe  that  where  Railroad  B 
operates  a  regularly  scheduled  train  for 
Railroad  A  over  road  under  the 
operational  control  of  Railroad  B.  then 
Railroad  B  would  report  and  be 
assessed  the  user  fee  on  both  the  train 
miles  and  the  road  miles. 

Section  245.103  requires  each  railroad 
subject  to  this  part  to  maintain  adequate 
records  supporting  the  information 
submitted  to  FRA  regarding  the 
railroad's  train  miles  and  road  miles 
calculations.  No  comments  were 
received  on  this  section  and  the  interim 
final  rule  remains  unchanged  from  the 
NPRM. 

Section  245.105  establishes  a  three 
year  holding  period  for  records  required 
to  be  maintained  under  §  245.103.  No 
comments  were  received  on  this  section 
and  the  interim  final  rule  remains 
unchanged  from  the  NPRM. 

Section  245.201  describes  the  method 
FRA  has  selected  for  calculating  the 
user  fee  to  be  paid  by  each  railroad 


subject  to  these  regulations.  Two 
important  changes  have  been  included 
in  the  interim  final  rule.  First,  this 
section  has  been  revised  to  reflect  FRA's 
decision  to  limit  the  applicability  of  the 
interim  final  rule  to  FY  1991  only. 
Second,  the  sliding  scale  adjustment 
factor  in  the  road  miles  calculation  has 
been  included.  As  discussed  above,  the 
assessment  rate  per  road  mile  will  be 
adjusted  for  certain  light  density 
railroads.  The  process  would  work  as 
follows:  a  scaling  factor  identified  in  the 
interim  final  rule  will  be  multiplied  by 
the  assessment  rate  per  mile  of  road  for 
railroads  with  less  than  900  train  miles 
per  mile  of  road.  The  adjustment  will 
vary  with  traffic  density  such  that 
railroads  with  the  lowest  density  would 
benefit  from  the  greatest  adjustment.  As 
examples.  FRA  noted  in  the  NPRM  that 
a  railroad  that  had  a  density  of  150  train 
miles  per  miles  of  road  would  be  subject 
to  a  scaling  factor  of  .20  resulting  in  an 
adjusted  assessment  rate  per  mile  of 
road  that  is  20  percent  of  the  rate  in  the 
standard  schedule.  A  railroad  with  a 
density  of  850  train  miles  per  mile  of 
road  would  be  subject  to  a  scaling  factor 
of  .90  and  would  pay  90  percent  of  the 
standard  assessment  rate  per  mile  of 
road.  FRA  will  include  the  scaling  factor 
in  calculating  the  user  fee  to  be  paid  by 
each  railroad  and  the  bill  received  by 
the  railroad  with  the  Final  Assessment 
Notice  will  reflect  the  application  of  the 
sliding  scale,  if  appropriate.  The 
reduction  in  user  fees  assessed  caused 
by  the  scaling  factor  will  be  made  up  by 
reallocating  such  amount  to  all  railroads 
not  subject  either  to  the  scaling  factor  or 
the  $250.00  minimum  fee.  The  rest  of  the 
calculation  of  the  user  fee  remains 
unchanged  from  the  NPRM.  As  a  result, 
the  fee  will  continue  to  be  based  on  the 
sum  of:  (i)  The  railroad's  train  miles 
times  the  assessment  rate  per  train  mile 
and  (ii)  the  railroad's  road  miles  times 
the  applicable  assessment  rate  per  road 
mile.  Due  to  the  sliding  scale,  there  will 
be  a  modified  assessment  rate  per  road 
mile  for  each  light  density  railroad  and  a 
general  assessment  rate  applicable  to  all 
other  railroads.  In  no  case  will  the  fee 
be  less  than  $250.00.  The  prescribed 
minimum  fee  will  be  assessed  when  the 
calculation  of  an  individual  railroad's 
fee  results  in  an  amount  which  is  less 
than  the  defined  minimum  fee.  The 
additional  amount  that  is  collected  as  a 
result  of  the  assessment  of  the  minimum 
fee  for  such  railroads  will  not  cause  an 
offset  to  the  amount  of  user  fees  that 
will  be  assessed  to  the  non-light  density 
railroads.  The  additional  amount 
collected  as  a  result  of  imposing  a 
minimum  fee  will  be  a^ded  to  the  total 
user  fee  receipts. 
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Section  245.301  outlines  the 
procedures  that  will  be  employed  by 
FRA  in  collecting  the  user  fees.  The  sole 
change  to  this  section  in  the  interim  final 
rule  is  to  limit  the  applicability  of  the 
section  to  FY  1991  only. 

Section  245.303  indicates  that  each 
railroad  subject  to  this  part  has  an 
obligation  to  pay  to  FRA  an  annual 
railroad  user  fee.  Payment  of  the  fiscal 
year  1991  fee  will  be  due  not  later  than 
November  30, 1991.  No  comments  were 
received  on  this  section  and  it  remains 
essentially  unchanged  from  the  NPRM. 

VI.  Regulatory  Impact 

A.  E.O.  12291  and  DOT  Regulatory 
Policies  and  Procedures 

These  regulations  have  been 
evaluated  in  accordance  with  existing 
regulatory  policies  and  are  considered 
to  be  non-major  under  Executive  Order 
12291.  No  comments  were  received  on 
this  determination  and  no  change  is 
deemed  warranted  for  the  interim  final 
rule. 

The  regulations  are  considered  to  be 
significant  under  section  5(a)(2)(f)  of 
DOT'S  Regulatory  Policies  and 
Procedures  ("the  Procedures")  (44  FR 
11034;  February  26, 1979)  because  they 
implement  a  substantial  regulatory 
program  or  change  in  policy.  In 
accordance  with  section  10(a)  of  the 
Procedures,  FRA  determined  that  a  draft 
Regulatory  Impact  Analysis  was  not 
required  because  the  proposed 
regulations  did  not  meet  any  of  the 
criteria  mandating  the  preparation  of 
such  an  analysis.  As  a  result,  in 
accordance  with  section  10(e),  FRA 
prepared  a  draft  Regulatory  Evaluation 
which  included  a  brief  analysis  of  the 
economic  consequences  of  the  proposed 
regulation  and  an  analysis  of  its 
anticipated  benefits  and  impacts.  FRA 
received  only  one  comment  suggesting 
the  need  for  a  Regulatory  Analysis.  The 
American  Public  Transit  Association 
suggested  that  prior  to  implementing  any 
user  fee  schedule  applicable  to 
commuter  railroads,  FRA  should 
conduct  a  Regulatory  Analysis  to 
determine  the  impact  of  the  proposal  on 
commuter  rail  passengers  and  on  State 
and  local  governments  who  are 
responsible,  through  commuter  rail 
operations,  for  the  provision  of 
commuter  rail  service  in  an  increasing 
number  of  urban  and  suburban  areas 
throughout  the  country  FRA  has 
carefully  considered  this  comment  but 
believes  that  the  issue  of  whether 
commuter  railroads  are  subject  to  the 
railroad  user  fee  program  is  a  legislative 
rather  than  a  regulatory  one.  Congress 
specifically  provided  in  the  authorizing 
legislation  that  user  fees  are  to  be  paid 


by  railroads  subject  to  the  Federal 
Railroad  Safety  Act  of  1970.  FRA  must 
presume  that  Congress  was  aware  that 
the  term  "railroads"  encompassed 
commuter  railroads.  Since  Congress  did 
not  provide  a  specific  statutory 
exemption,  FRA  does  not  believe  it  has 
the  authority  to  exempt  commuter 
railroads  as  a  class  from  the  user  fee 
program.  This  conclusion  is  reinforced 
by  the  recognition  that  the  statute 
directs  FRA  to  collect  a  specific  amount 
of  user  fees  each  year  and  that  to  the 
extent  user  fees  are  not  collected  from  a 
particular  segment  of  the  railroad 
industry,  other  segments  must  bear  a 
larger  share.  With  these  considerations 
in  mind,  FRA  beheves  that  httle  purpose 
would  be  served  by  the  preparation  of  a 
formal  Regulatory  Impact  Analysis, 
particularly  in  light  of  the  very  limited 
time  frame  governing  the  completion  of 
the  regulatory  process  for  FY  1991. 
Recognizing  that  different  criteria  affect 
the  commuter  railroads  (and  most  other 
railroads  for  that  matter),  FRA  does  not 
believe  that  the  differences  are 
significant  enough  to  rise  to  the  level  of 
a  major  impact. 

FRA  also  received  a  number  of 
comments  on  the  regulatory  evaluation. 
FRA  has  carefully  considered  these  and 
has  made  a  number  of  changes  to  the 
regulatory  evaluation. 

Regulatory  Evaluation 

Prepared  in  Accordance  With  Section 
10(e)  of  the  Department  of 
Transportation 's  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
28,  1979) 

The  imposition  of  the  railroad  user  fee 
program  was  mandated  by  section  10501 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L.  No.  101-508, 104 
Stat.  1388).  The  purpose  of  the  regulation 
is  to  implement  the  authorizing 
legislation  by  assessing  the  fees 
according  to  a  formula  that  is  based  on 
a  combination  of  system  miles  and 
traffic  volume. 

The  economic  consequence  of  the 
regulation  is  to  shift  the  financing  of  the 
Federal  Railroad  Administration's 
railroad  safety  program  to  the  railroad 
industry  which  directly  benefits  from 
uniform,  nationwide  safety  standards. 
Rail  industry  financing  will  directly 
offset  the  public  funding  through  general 
revenues,  which  had  previously 
supported  the  costs  of  the  FRA  safety 
program.  The  cost  of  the  rail  industry  in 
fiscal  year  1991  will  be  approximately 
$20  million  and  approximately  $40 
million  each  year  in  fiscal  years  1992 
through  1995.  In  the  first  year,  these 
costs  represent  less  than  one-tenth  of 
one  percent  of  Class  I  railroad  revenues. 


which  were  $27  billion  in  1989.  It  is 
estimated  that  revenues  for  the  entire 
rail  industry  in  1989  were  about  $32 
billion.  On  a  net  income  basis  of  $2.2 
billion  in  1989,  user  fees  during  the  first 
year  represent  less  than  1  percent  of 
Class  I  earning  before  consideration  of 
any  tax  offsets  or  pass  throughs  to 
shippers  and  2  percent  in  the  out  years 
(1992-1995).  In  addition  to  the  user  fees, 
there  will  be  a  minor  cost  burden  on  the 
industry  associated  with  necessary 
record  keeping  and  the  actual  payment 
of  the  user  fees.  However,  since  the  user 
fees  are  based  on  criteria  that  are  well 
known  and  already  reported  to  the  FRA, 
any  additional  burden  should  be 
minimal. 

Each  individual  railroad's  user  fee 
assessment  is  based  on  two  criteria: 
system  size  and  volume  of  traffic.  The 
largest  railroads  will  pay  the  greatest 
amount  in  user  fees  and  the  smallest 
railroads  will  pay  lesser  amounts. 

The  impact  on  consumers  will  be 
minimal.  In  theory,  the  railroads  could 
pass  along  the  user  fees  to  their 
customers  as  increased  rates.  However, 
since  the  fees  are  only  .12  percent  of 
total  estimated  revenues,  the  impact 
would  be  minimal.  It  is  likely  that 
competitive  factors  will  prevent  the 
railroads  from  passing  on  the  full  cost  of 
the  fees.  To  the  extent  the  fees  may 
result  in  slightly  higher  freight  charges, 
these  charges  represent  a  shift  of  the 
cost  burden  from  the  general  public  to 
those  who  use  rail  transportation  and 
benefit  by  increased  safety  on  the 
railroads.  Since  the  regulations  apply 
only  to  railroads,  there  will  be  no  impact 
on  State  and  local  governments  other 
than  on  those  state  and  local 
governments  that  operate  railroads  or 
financially  support  rail  operations.  The 
impacts  on  state  and  local  governments 
having  commuter  service  are  considered 
minimal.  Excluding  Amtrak,  rail 
passenger  service  represents  about  3.5 
percent  of  total  user  fees  collected,  or 
about  $700,000  in  fiscal  year  1991. 

Since  the  railroad  user  fee  program 
was  statutorily  mandated  by  Congress 
in  the  Reconciliation  Act.  FRA  is  of  the 
opinion  that  the  principal  weighing  of 
costs  and  benefits  has  been  undertaken 
by  the  Congress  in  deciding  to  adopt  the 
legislation.  The  statute  specifically 
mandates  that  the  user  fees  are  to  be 
assessed  to  railroads  subject  to  the 
Federal  Railroad  Safety  Act  of  1970  and 
are  to  be  collected  in  an  amount 
sufficient  to  cover  the  costs  incurred  by 
FRA  in  administering  the  Safety  Act 
(excluding  certain  training  and  research 
and  development  costs).  As  a  result, 
FRA  has  little  discretion  in  the 
regulatory  process  to  make  adjustments 
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in  the  scope  of  the  covered  entities  or  in 
the  amount  of  money  to  be  collected. 
The  use  assessment  criteria  that  are  for 
the  most  part  based  on  data  kept  by  the 
railroads  and  submitted  for  other 
reporting  requirements  (most  notably  49 
CFR  parts  225  and  233)  will  minimize  the 
additional  costs  associated  with  the 
administrative  costs  of  implementing  the 
user  fee  program. 

B.  Regulatory  Flexibility  Act 

FRA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  will  apply  only  to  railroads,  and 
accordingly  will  have  no  direct  impact 
on  small  units  of  government,  or  other 
businesses  or  organizations.  Although  a 
substantial  number  of  small  railroads 
would  be  subject  to  these  regulations, 
the  smallest  of  these  carriers  will  only 
be  subject  to  the  minimum  fee  for  FY 
1991  of  $250.00  which  FRA  does  not 
believe  to  be  burdensome.  FRA  is  of  the 
opinion  that  the  economic  impact  of  the 
proposed  rule  should  not  be  significant. 

The  regulations  herein  will  not  have 
substantial  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612.  preparation  of  a 
Federalism  Assessment  is  not 
warranted.  As  discussed  above,  the 
regulations  will  apply  to  commuter  rail 
operators  and  will  have  an  impact  only 
on  state  and  local  governments  which 
operate  or  support  this  type  of  rail 
operations.  However,  the  impact  of  the 
interim  final  rule  is  not  felt  by  the  states 
in  their  capacity  as  states  but  in  their 
capacity  as  operators  or  supporters  of 
railroad  operations.  As  such,  they 
benefit  from  the  FRA  safety  and 
enforcement  program  and  come  within 
the  ambit  of  those  entities  which 
Congress  determined  should  pay  to 
support  the  cost  of  that  program. 

C.  Paperwork  Reduction  Act 

The  rule  contains  information 
collection  requirements.  FRA  has 
submitted  these  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  FRA  has  endeavored  to  keep  the 
burden  associated  with  this  rule  as 
simple  and  minimal  as  possible.  The 
sections  that  contain  information 
collection  requirements  and  the 
estimated  time  to  fulfill  each 
requirement  are  as  follows: 


Sectioft 

Bne(  description 

245.101 

Annual  report  o< 

1  lo8  hours 

nNRMdi  subject 

depending  on 

toUMTlM*. 

see  o(  railroad 

245.101 

Revised  annual 
repon 

45  minutes. 

245103 

All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources:  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  The  Office  of 
Management  and  Budget  has  approved 
these  information  collection 
requirements  and  has  assigned  them 
OMB  approval  number  2130-0532. 

D.  Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the. 
environmental  impacts  of  FRA  actions 
as  required  by  the  National 
Environmental  Pohcy  Act  (42  U.S.C 
4321  et  seq.],  other  environmental 
statutes,  executive  orders,  and  DOT 
Order  5610.1c.  These  regulations  meet 
the  criteria  that  estabhsh  this  as  a  non- 
major  action  for  environmental 
purposes. 

List  of  Subjects  in  49  CFR  Part  245 

Railroad  user  fee.  Reporting  and 
recordkeeping  requirements. 

Interim  Final  Rule 

In  consideration  of  the  foregoing, 
chapter  II.  subtitle  B.  of  title  49,  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  part  245  as  follows: 

PART  24S—RAILROAD  USER  FEES 


Subpart  A— General 

Sec 

245.1 

Purpose  and  scope. 

245.3 

Application. 

245.5 

Definitions. 

245.7 

Penalties. 

Subpart  B— Reporting  and  Recordkeeping 

245.101    Reporting  requirements. 
245.103    Recordlieeping. 
245.105    Retention  of  records. 

Subpart  C— User  Fee  Calculation 

245.201    User  fee  calculation. 

Subpart  D— Collection  Procedures  and  Duty 
to  Pay 

245.301    Collection  procedures. 
245.303    Duty  to  pay. 

Authority:  45  U.S.C.  431.  437.  438.  446  as 
amended:  Pub.  L  101-50a  104  Stat.  1388:  and 
49  CFR  1.49(m) 


Subpart  A— General 

S  245.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  section  216  of  the  Federal 
Railroad  Safety  Act  of  1970  (45  U.S.C. 
446)  (the  "Safety  Act")  (as  added  by 
section  10501  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Pub.  L.  No. 
101-508. 104  Stat.  1386-399)  which 
requires  the  Secretary  of  Transportation 
to  establish  a  schedule  of  fees  to  be 
assessed  equitably  to  railroads  to  cover 
the  costs  incurred  by  the  Federal 
Railroad  Administration  ("FRA")  in 
administering  the  Safety  Act  (not 
including  activities  described  in  section 
202(a)(2)  thereoQ. 

(b)  Beginning  in  the  fiscal  year  ending 
September  30, 1991,  each  railroad 
subject  to  this  part  shall  pay  an  annual 
user  fee  to  the  FRA.  For  the  fiscal  year 
ending  September  30, 1991,  the  user  fee 
shall  be  calculated  by  the  FRA  in 
accordance  with  S  245.101.  The 
Secretary's  authority  to  collect  user  fees 
shall  expire  on  September  30, 1995,  as 
provided  for  in  section  216(f)  of  the 
Safety  Act. 

§245.3    Application. 

This  pari  applies  to  all  railroads 
except  those  railroads  whose  entire 
operations  are  confined  within  an 
industrial  installation. 

§245.5    Definitions. 
As  used  in  this  part — 

(a)  FRA  means  the  Federal  Railroad 
Administration. 

(b)  Light  density  railroad  means 
railroads  with  less  than  900  train-miles 
per  road  mile. 

(c)  Main  track  means  a  track,  other 
than  an  auxiliary  track,  extending 
through  yards  or  between  stations,  upon 
which  trains  are  operated  by  timetable 
or  train  order  or  both,  or  the  use  of 
which  is  governed  by  a  signal  system. 

(d)  Passenger  service  means  both 
intercity  rail  passenger  service  and 
commuter  rail  passenger  service. 

(e)  Railroad  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electro-magnetic  guideways, 
including 

(1)  commuter  or  other  short-haul  rail 
passenger  service  in  a  metropolitan  or 
surburban  area,  as  well  as  any 
commuter  rail  service  which  was 
operated  by  the  Consolidated  Rail 
Corporation  as  of  January  1, 1979,  and 

(2)  high  speed  ground  transportation 
systems  that  connect  metropolitan 
areas,  without  regard  to  whether  they 
use  new  technologies  not  associated 
with  traditional  railroads. 
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Such  term  does  not  include  rapid  transit 
operations  within  an  urban  area  that'are 
not  connected  to  the  general  railroad 
system  of  transportation. 

(f)  Road  miles  means  the  length  in 
miles  of  the  single  or  first  main  track, 
measured  by  the  distance  between 
terminals  or  stations,  or  both.  Road 
miles  does  not  include  industrial  and 
yard  tracks,  sidings,  and  all  other  tracks 
not  regularly  used  by  road  trains 
operated  in  such  speciflc  service,  and 
lines  operated  under  a  trackage  rights 
agreement. 

(g)  Safety  Act  means  the  Federal 
Railroad  Safety  Act  of  1970  (45  U.S.C. 
421  et  seq.] 

(h)  Sliding  Scale  means  the 
adjustment  made  to  the  mile  of  road  of 
light  density  railroads.  The  sliding  scale 
is  as  follows: 


Train  miles 

per 

road  mile 

Scaling 
factor 

up  to  100 

010 

101  to  200.... 

201  to  300 

301  to  400 



0.20 
0.30 
0.40 

401  to  500 

0.50 

501  to  600 

0.60 

601  to  700 

0.70 

701  to  800 

801  to  900 

0.80 
090 

901  and  above „ „ 

1.00 

The  scaling  factor  is  multiplied  by  the 
road  miles  by  each  railroad  for  the  year. 

(i)  Trackage  rights  agreement  means 
an  agreement  through  which  a  railroad 
obtains  access  and  provides  service 
over  tracks  owned  by  another  railroad 
where  the  owning  railroad  retains  the 
responsibility  for  operating  and 
maintaining  the  tracks. 

(j)  Train  means  a  unit  of  equipment,  or 
a  combination  of  units  of  equipment 
(including  light  locomotives)  in 
condition  for  movement  over  tracks  by 
self-contained  motor  equipment. 

(k)  Train  mile  means  the  movement  of 
a  train  a  distance  of  one  mile  measured 
by  the  distance  between  terminals  and/ 
or  stations. 

Note:  Yard  switching  locomotive  miles  and 
work  train  miles  are  to  be  included  in  train 
mile  reporting.  Yard  switching  locomotive 
miles  are  computed  at  the  rate  of  6  mph  for 
the  time  actually  engaged  in  yard  switching 
service  if  actual  mileage  is  unknown. 

§245.7    Penalties. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation.  Civil  penalties 
may  be  assessed  against  individuals 


only  for  willful  violations.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  A  person  may  also  be 
subject  to  the  criminal  penalties 
provided  for  in  45  U.S.C.  438(e)  for 
knowingly  and  willfully  falsifying 
records  or  reports  required  by  this  part. 

Subpart  B — Reporting  and 
Recordkeeping 

§  245.101    Reporting  requlrentents. 

(a)  Each  railroad  subject  to  this  part 
shall  submit  to  FRA,  not  later  than 
October  7, 1991  a  report  identifying  the 
railroad's  total  train  miles  for  the 
calendar  year  1990  and  the  total  road 
miles  owned,  leased,  or  controlled  (but 
not  including  trackage  rights)  by  the 
railroad  as  of  December  31, 1990.  This 
report  shall  be  made  on  FRA  Form 
6180.89— Annual  Report  of  Railroads 
Subject  to  User  Fees.  The  report  shall 
include  an  explanation  for  an  entry  of 
zero  for  either  train  miles  or  road  miles. 
Each  railroad  shall  also  identify  all 
subsidiary  railroads  and  provide  a 
breakdown  of  train  miles  and  road  miles 
for  each  subsidiary.  Finally,  each 
railroad  shall  enter  its  corporate  billing 
address  for  the  user  fees,  and  the  name, 
title,  telephone  number,  date,  and  a 
notarized  signature  of  the  person 
submitting  the  form  to  FRA. 

(b)  FRA  mailed  blank  copies  of  FRA 
Form  6180.89— Annual  Report  of 
Railroads  Subject  to  User  Fees  to  each 
railroad  of  record  during  the  month  of 
May,  1991  for  the  railroad's  use  in 
preparing  the  report.  This  action  by  FRA 
is  for  the  convenience  of  the  railroads 
only  and  in  no  way  affects  the 
obligation  of  railroads  subject  to  this 
part  to  obtain  and  submit  FRA  Form 
6180.89  to  FRA  in  a  timely  fashion  in  the 
event  a  blank  form  is  not  received  from 
FRA.  Blank  copies  of  FRA  Form  6180.89 
may  be  obtained  from  the  OfHce  of 
Safety,  FRA,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

(c)  Train  miles  shall  be  calculated  by 
the  railroad  in  accordance  with  the 
following  considerations: 

(1)  Each  railroad  subject  to  this  part  is 
to  report  the  train  miles  for  the  freight 
and  passenger  service  it  operates 
without  regard  to  track  or  facility 
ownership. 

(2)  Train  miles  are  to  be  reported  by 
both  freight  and  passenger  railroads  and 
shall  include  miles  run  between 
terminals  or  stations,  or  both,  miles  run 
by  trains  consisting  of  empty  freight  cars 
or  without  cars,  locomotive  train  miles 
run,  miles  run  by  trains  consisting  of 
deadhead  passenger  equipment,  motor 
train  miles  run,  and  yard-switching 
miles  run. 


(d)  Road  miles  shall  be  calculated  by 
the  railroad  in  accordance  with  the 
following  considerations: 

(1)  Road  miles  to  be  reported  shall 
include  all  track  owned,  operated,  or 
controlled  by  the  railroad  but  shall  not 
include  track  used  under  trackage  rights 
agreements.  Road  miles  consisting  of 
leased  track  shall  be  reported  by  the 
lessee  railroad. 

(2)  Road  miles  to  be  reported  shall  not 
include  industrial  and  yard  tracks, 
sidings,  and  other  tracks  not  regularly 
used  by  road  trains  operated  in  such 
specific  service. 

(e)  In  computing  both  train  miles  anr* 
road  miles,  fractions  representing  less 
than  one-half  mile  shall  be  disregarded 
and  other  fractions  considered  as  one 
mile. 

(f)  Each  railroad  subject  to  this  part 
has  a  continuing  obligation  to  assure 
that  the  information  provided  to  FRA  on 
Form  6180.89  is  accurate.  Should  a 
railroad  learn  at  a  later  date  that  the 
information  provided  was  not  correct,  it 
shall  submit  a  revised  Form  6180.89 
along  with  a  detailed  letter  explaining 
the  discrepancy. 

(g)  The  information  collection  and 
reporting  requirements  contained  in  this 
part  have  been  referred  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  the  provision  of  the 
Paperwork  Reduction  Act  of  1980.  The 
Office  of  Management  and  Budget  has 
approved  the  information  collection  and 
reporting  requirements  and  assigned 
them  OMB  approval  number  2130-0532. 

§  245.103    Recordkeeping. 

Each  railroad  subject  to  this  part  shall 
maintain  adequate  records  supporting 
its  calculation  of  the  railroad's  total 
train  miles  for  the  prior  calendar  year 
and  the  total  road  miles  operated  by  the 
railroad  as  of  December  31  of  the 
previous  calendar  year.  Such  records 
shall  be  sufficient  to  enable  the  FRA  to 
verify  the  information  provided  by  the 
railroad  on  FRA  Form  6180.89— Annual 
Report  of  Railroads  Subject  to  User 
Fees.  Such  records  also  be  available  for 
inspection  and  copying  by  the 
Administrator  or  the  Administrator's 
designee  during  normal  business  hours. 

§  245. 1 05    Retention  of  records. 

Each  railroad  subject  to  this  part  shall 
retain  records  required  by  S  245.103  for 
at  least  three  years  after  the  end  of  the 
calendar  year  to  which  they  relate. 

Subpart  C— User  Fee  Calculation 

§  245.20 1    User  fee  calcuiatioa 

(a)  The  fee  to  be  paid  by  each  railroad 
shall  be  determined  as  follows: 
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(1)  After  August  15. 1991.  FRA  will 
tabulate  the  total  train  mile*  and  total 
road  miles  for  railroads  subject  to  this 
part  for  calendar  year  199a  FRA's 
calculations  vvriU  be  based  on  the 
information  supplied  by  covered 
railroads  under  section  245.101  hereof, 
and  other  reports  and  submissions 
which  railroads  are  required  to  make  to 
FRA  under  applicable  regulations.  At 
the  same  time,  FRA  will  calculate  the 
total  cost  of  administering  the  Safety 
Act  for  the  period  between  March  1. 
1991  and  September  30, 1991  (other  than 
activities  described  in  section  202(a)(2) 
thereof)  which  will  represent  the  total 
amount  of  user  fees  to  be  collected. 

(2)  Using  tabulations  of  total  train 
miles,  total  road  miles,  and  the  total  cost 
of  administering  the  Safety  Act.  FRA 
will  calculate  a  railroad's  user  fee 
assessment  as  follows: 

(i)  The  assessment  rate  per  train  mile 
will  be  calculated  by  multiplying  the 
total  costs  of  administering  the  Safety 
Act  by  0.5  and  then  dividing  this  amount 
(i.e..  fifty  percent  of  the  total  amount  to 
be  collected)  by  the  total  number  of 
train  miles  reported  to  the  FRA  for 
calendar  year  1990.  The  result  will  be 
the  railroad  user  fee  assessment  rate  per 
train  mile  for  fiscal  year  1991. 

(ii)  The  assessment  rate  per  road  mile 
will  be  calculated  in  three  steps.  First, 
FRA  will  determine  a  preliminary 
assessment  rale  per  road  mile  by 
multiplying  the  total  costs  of 
administering  the  Safety  Act  by  0.5  and 
dividing  this  amount  (i.e..  fifty  percent  of 
the  total  amount  to  be  collected)  by  the 
total  road  miles  reported  to  FRA  for 
calendar  year  199a  Second.  FRA  will 
adjust  this  preliminary  rate  per  road 
mile  for  each  light  density  railroad  by 
multiplying  the  preliminary  rate  by  the 
appropriate  scaling  factor  identified  in 
§  245.5(h).  The  result  will  be  a  reduced 
assessment  rate  per  road  mile  for  light 
density  railroads.  Thu-d.  FRA  will  adjust 
the  prelminary  assessment  rate  per  road 
mile  for  all  railroads  except  light  density 
railroads  and  those  for  whom  the 
minimum  fee  applies  by  adding  to  their 
preliminary  rate  an  incremental  amount 
reflecting  the  reallocation  of  the  relief 
provided  to  light  density  railroads  under 
step  2  using  the  sUding  scale.  The 
incremental  amount  is  calculated  by 
subtracting 

(A)  the  total  amount  to  be  collected 
from  light  density  railroads  after 
application  of  the  sliding  scale  from 

(B)  the  total  amount  that  would  have 
been  collected  from  light  density  using 
the  preliminary  assessment  rate  and 
developed  under  step  1  and 

(C)  dividing  the  resulting  amount  by 
the  total  road  miles  reported  to  FRA  by 
all  railroads  except  light  density 


railroads  and  those  paying  the  minium 
fee. 

The  incremental  amount  is  then  added 
to  the  preliminary  assessment  rate  for 
all  raih-oeds  except  light  density 
railroads  to  derive  the  assessment  rate 
per  road  mile  for  all  railroads  except 
light  density  railroads  and  those  paying 
the  minimum  fee.  The  results  virill  be 
modified  assessment  rale  per  road  mile 
for  light  density  railroads  qualifying 
under  step  2  and  a  general  assessment 
rate  applicable  to  all  other  railroads 
(except  those  railroads  assessed  the 
minimum  fee). 

(iii)  In  diose  cases  where  the 
computed  fee  is  less  than  the  defined 
minimum,  the  net  increase  attributable 
to  the  apphcation  of  the  minimum 
standard  is  not  included  in  the 
reallocation  process  under  step  3  and  is 
instead  added  to  total  collections. 

(b)  FRA  will  publish  a  summary  of  its 
calculations  in  the  Federal  Register. 

(c)  The  user  fee  to  be  paid  by  each 
covered  railroad  is  the  greater  of  $250.00 
or  the  sum  of  the  railroad's  train  miles 
times  the  assessment  rate  per  train  mile 
and  the  railroad's  road  miles  times  the 
applicable  asessment  rate  per  road  mile. 

Subpart  D— Colfection  Procedures  and 
Duty  to  Pay 

§245.301    Collection  procedures. 

(a)  After  August  15, 1991,  FRA  will 
provide  to  each  covered  railroad  a 
notice  (the  "Preliminary  Assessment 
Notice")  containing  FRA's  preliminary 
estimates  of  the  total  user  fee  to  be 
collected,  the  assessment  rate  per  train 
mile,  the  assessment  rate  per  road  mile, 
the  train  miles  and  road  miles  for  the 
railroad  for  the  prior  calendar  year,  and 
the  user  fee  to  be  paid  by  the  railroad. 
The  Preliminary  Assessment  Notice  is 
designed  to  be  purely  informational  and 
will  enable  covered  railroads  to  make 
necessary  plans  and  budget  adjustments 
in  preparation  of  receipt  of  the  final 
notice  and  user  fee  assessment.  The 
Preliminary  Assessment  Notice  is  not  a 
bill  and  no  payment  is  due  to  FRA  on 
the  basis  of  the  Preliminary  Assessment 
Notice. 

(b)  FRA  will  refine  its  calculations  as 
necessary  and  will  provide  to  each 
covered  railroad  d  notice  (the  "Final 
Assessment  Notice")  containing  FRA's 
final  calculations  of  the  total  user  fee  to 
be  collected,  the  assessment  rate  per 
train  mile,  the  assessment  rate  per  road 
mile  (as  adjusted  by  the  sliding  scale), 
the  train  miles  and  road  miles  for  the 
railroad  for  the  prior  calendar  year,  the 
user  fee  to  be  paid  by  the  railroad,  and  a 
payment  voucher.  For  the  fiscal  year 
ending  September  30, 1991,  the  Final 


Assessment  Notice  will  be  provided  on 
or  about  September  28. 1991. 

§245.303    Duty  to  pay. 

(a)  Beginning  in  the  fiscal  year  ending 
September  3a  1991.  each  railroad 
subject  to  this  part  shall  pay  an  annual 
railroad  user  fee  to  the  FRA.  Each 
railroad  shall  make  its  fiscal  year  1991 
payment  in  full  to  FRA  no  later  than 
November  3a  1991.  Pa>Tnent  is  made 
only  when  received  by  FRA.  Each 
railroad  shall  pay  by  certified  check  or 
money  order  payable  to  the  Federal 
Railroad  Administration.  The  payment 
shall  be  identified  as  the  railroad's  user 
fee  by  marking  it  with  the  railroad's 
User  Fee  Account  Number  as  assigned 
by  FRA  and  by  returning  the  pnyment 
voucher  form  received  with  the  Final 
Assessment  Notice.  Payment  shall  be 
sent  to  the  address  stated  in  the 
assessment  notice. 

(b)  Payments  not  received  by  the  due 
date  will  be  subject  to  allowable 
interest  charges,  penalties,  and 
administrative  charges  (31  U.S.C.  3717). 
Follow-up  demands  for  pajonent  and 
other  actions  intended  to  assure  timely 
collection,  including  referral  to  local 
collection  agencies  or  court  action,  will 
be  conducted  in  accordance  with 
Federal  Claims  Collection  Standards  'A 
CFR  chapter  II)  and  Departmental 
procedures. 

Issued  in  Washington.  DC.  on  September 
26. 1991. 

Perry  A.  Rlvkind. 

Deputy  Federal  Railroad  Administrator 

[FR  Doc.  91-23576  Filed  9-27-91;  8:45  dm| 

BILUNO  CODE  «»10-M-M 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  574 

Federal  Motor  Vehicle  Safety 
Standards;  Tire  Identification  and 
Recordkeeping 

AQENCv:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  This  agency  has  discovered 
some  errors  in  the  most  recent  edition  of 
title  49  of  the  Code  of  Federal 
Regulations.  This  notice  corrects  those 
errors,  so  that  the  replacement  for  this 
edition  of  the  Code  of  Federal 
Regulations  will  be  accurate.  No  new 
obligations  or  duties  are  imposed  on  any 
party  as  a  result  of  these  corrections, 
since  the  corrections  merely  remove 
obsolete  provisions  from  the  standard. 
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EFFECnvc  DATE  September  3a  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  Kratzke.  Office  of  Chief 
Counsel,  NHTSA.  400  Seventh  Street 
SW.,  Washington.  DC  20590.  Mr. 
Kratzke  can  be  reached  by  telephone  at 
(202)  386-2992. 

SUPPtEMeNTARY  INFORMATION:  NHTSA 

has  discovered  some  very  minor  errors 
in  the  most  recent  edition  of  title  49  of 
the  Code  of  Federal  Regulations.  This 
rule  corrects  those  errors  so  that  the 
October  1991  revision  will  now  show 
them. 

First,  Standard  No.  116.  Motor  Vehicle 
Brake  Fluids  (49  CFR  571.116).  includes 
a  reference  in  S7.3  to  26  CFR  part  212. 
That  part  was  moved  from  title  28  to 
title  27  in  1975;  40  FR  16835.  April  15. 
1975.  S7.3  of  Standard  No.  116  will  now 
refer  to  27  CFR  21.35.  Second,  Standard 
No.  121.  Air  Brake  Systems  (49  CFR 
571.121),  shows  Figure  3  ahead  of  Figure 
2  in  the  text  of  the  standard.  This  rule 
moves  all  the  figures  in  Standard  No. 
121  to  follow  the  text  and  sets  the 
figures  out  in  numerical  order.  Third, 
two  sections  in  part  574.  Tire 
Identification  and  Recordkeeping,  divide 
subparagraphs  incorrectly,  using  (A). 
(B).  etc.  when  they  ought  to  be  (i).  (ii). 
etc.  This  nJe  also  updates  the  authority 
citation  in  part  574. 

These  amendments  impose  no  duties 
or  responsibilities  on  any  party,  nor  do 
they  alter  any  existing  obligations. 
Instead,  these  amendments  will  simply 
ensure  that  the  public  will  have  a 
correct  copy  of  Standard  No.  208  in  tide 
49  of  the  Code  of  Federal  Regulations. 
Accordingly.  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  this  amendment  are 
unnecessary,  and  this  amendment  is 
effective  as  soon  as  this  notice  is 
published. 

List  of  Subjects 

49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

49  CFR  Part  574 

Labeling,  Motor  vehicle  safety.  Motor 
vehicles.  Reporting  requirements. 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  title 
49  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  571--{  AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1392. 1401, 1403. 1407; 
delegation  of  authority  at  49  CFR  1.5a 
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§571.116    (AnwndMli 

2.  S7.3  of  Standard  No.  116  is  revised 
to  read  as  follows; 

S7.3    Ethanol.  95  percent  (190  proof) 
ethyl  alcohol,  USP  or  ACS.  or  Formula 
3-A  Specially  Denatured  Alcohol  of  the 
same  concentration  (as  specified  at  27 
CFR  21.35).  For  pretest  washings  of 
equipment,  use  approximately  90 
percent  ethyl  alcohol,  obtained  by 
adding  5  parts  of  distilled  water  to  95 
parts  of  ethanoL 


S  571.121    [AiMfMlmJ] 

3.  Standard  No.  121  is  amended  by 
moving  Figures  1. 1(a).  2.  and  3  from 
their  present  positions  within  the 
regulatory  text  of  the  standard  so  that 
the  Figures  appear  following  all  of  the 
regulatory  text  and  In  numerical  order. 

PART  574— (AMENDED] 

4.  The  authority  citation  for  Part  574  is 
revised  to  read  as  follows: 

Authority:  IS  U.S.C.  1392. 1401. 1403. 1407. 
1411-l42a  1421:  delegation  of  authority  at  49 
CFR  1.50 

5.  Section  574.7(a)  is  revised  to  read  as 
follows: 

§  574.7  Information  requirements — new 
tire  manufacturers,  new  tire  brand  nam* 
ownar*. 

(a)(1)  Each  new  tire  manufacturer  and 
each  new  tire  brand  name  owner 
(hereinafter  referred  to  in  this  section 
and  §  574.8  as  "tire  manufacturer")  or  its 
designee,  shall  provide  tire  registration 
forms  to  every  distributor  and  dealer  of 
its  tires  which  o^ers  new  tires  for  sale 
or  lease  to  tire  purchasers. 

(2)  Each  tire  registration  form 
provided  to  independent  distributors 
and  dealers  pursuant  to  paragraph  (a)(1) 
of  this  section  shall  contain  space  for 
recording  the  information  specified  in 
paragraphs  {a)(4)(i)  through  (a}(4){iii)  of 
this  section  and  shall  conform  in  content 
and  format  to  Figures  3a  and  3b.  Each 
form  shall  be: 

(i)  Rectangular 

(ii)  Not  less  than  0.007  inches  thiclc: 

(iii)  Greater  than  ZVi  inches,  but  not 
greater  than  4V'4  inches  wide;  and 

(iv)  Greater  than  5  inches,  but  not 
greater  than  6  inches  long. 

(3)  Each  tire  registration  form 
provided  to  distributors  and  dealers  that 
are  not  independent  distributors  or 
dealers  pursuant  to  paragraph  (a)(1)  of 
this  section  shall  be  similar  in  format 
and  size  to  Figure  4  and  shall  contain 
space  for  recording  the  information 
specified  in  paragraphs  (a)(4)(i)  through 
(a)(4)(iii)  of  this  section. 

(4)(i)  Name  and  address  of  the  tire 
purchaser. 


(ii)  Tire  identification  number. 

(iii)  Name  and  address  of  the  tire 
seller  or  other  means  by  which  the  tire 
manufacturer  can  identify  the  tire  seller. 


§574.4    (Amandad) 

&  Section  574.8(a)(3)  is  revised  to  read 
as  follows: 

(a)  Independent  distributors  and 
dealers. 


(3)  Before  giving  the  registration  form 
to  the  tire  purchaser,  the  distributor  or 
dealer  shall  record  in  the  appropriate 
spaces  provided  on  that  form: 

(i)  The  entire  tire  identification 
number  of  the  tire(s)  sold  or  leased  to 
the  tire  purehaser.  and 

(ii)  The  distributor's  or  dealer's  name 
and  address  or  other  means  of 
identification  known  to  the  tire 
manufacturer. 


Issued  on  September  24. 1 W1. 
Jerry  Ralph  Ciury. 
Administrator. 

[FR  Doc.  91-23436  Filed  »-27-^:  8:45  am] 
BKXmO  COOC  Mie-fiMI 


49  CFR  Part  594 

RIN  2127-AC9* 

[Docket  Na  89-«;  Notlca  <] 

Schedule  of  Fees  Authorized  by  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act 

agency:  National  Highway  Traffic 
Safety  Administration  (NlfTSA).  DOT. 
ACTION:  Final  rule. 

summary:  The  Imported  Vehicle  Safety 
Compliance  Act  of  1988  provides  that 
the  fees  shall  be  reviewed,  and.  if 
appropriate,  adjusted  at  least  every  2 
years.  This  notice  adopts  fees  that  will 
apply  as  of  October  1, 1991,  the 
beginning  of  fiscal  year  1992. 

The  agency  has  determined  that  the 
fee  for  the  registration  will  remain 
unchanged  at  $255  for  applications  for 
registered  importer  status,  and  that  the 
annual  fee  for  renewal  of  such  status 
will  also  remain  at  $255. 

The  agency  will  also  retain  its  present 
petition  fee  of  $100  for  substantially 
similar  determinations,  and  $500  for 
others.  Each  vehicle  imported  under 
either  determination  will  continue  to  be 
subject  to  a  fee  of  $83.  Each  vehicle 
imported  under  a  determination  made 
by  NHTSA  on  its  own  initiative  will 
remain  subject  to  the  existing  fee  of 
$156. 
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The  fee  required  to  reimburse  the  U.S. 
Customs  Service  for  bond  processing 
costs  will  increase  by  twenty  cents  to 
$4.75  per  bond. 

EFFECTIVE  DATE:  The  effective  date  of 
the  final  rule  is  September  30. 1991. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA,  (202-366-5263). 
SUPPLEMENTARY  INFORMATION: 

Introduction 

On  September  29. 1989.  NHTSA 
adopted  49  CFR  part  594.  establishing 
tht  initial  fees  authorized  by  section  108 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act,  as  amended  by  the 
Imported  Vehicle  Safety  Compliance 
Act  of  1988.  Public  Law  100-562  (54  FR 
40100;  See  this  notice  for  a  full 
description  of  the  agency's  methodology 
am',  rationale  in  its  determination  of 
costs].  The  final  rule  adopting  fees  for 
FY  1991  was  published  on  October  4, 
1990  (55  FR  40664),  after  publication  of  a 
proposal  on  August  31. 1990  (55  FR 
35694). 

Section  108(c)(3)(B)  (15  U.S.C. 
108(c)(3)(B))  of  the  Act  provides  that  the 
amount  or  rate  of  fees  shall  be  reviewed, 
and,  if  appropriate,  adjusted  at  least 
every  2  years.  Further,  the  fees 
applicable  in  any  fiscal  year  shall  be 
established  before  the  beginning  of  such 
year.  The  statute  authorizes  an  annual 
fee  to  cover  the  costs  of  administration 
of  the  importer  registration  program,  an 
annual  fee  or  fees  to  cover  the  cost  of 
making  import  eligibility  determinations, 
and  an  annual  fee  or  fees  to  cover  the 
costs  of  processing  the  bond  furnished 
to  the  Customs  Service.  Pursuant  to  that 
section,  a  notice  of  proposed  rulemaking 
was  published  on  July  30, 1991  (56  FR 
36046)  proposing  appropriate  fees  for  FY 
1992,  which  begins  October  1, 1991.  No 
comments  were  received  on  the  notice. 
Because  the  agency  is  not  required 
under  the  statute  to  review  and  adjust 
fees  for  at  least  every  2  years,  the 
amendments  adopted  by  this  notice  are 
applicable  for  an  indefinite  period 
beginning  October  1, 1991,  rather  than 
for  a  period  beginning  that  date  and 
ending  September  30, 1992.  With  the 
exception  of  the  bond  processing  fee, 
the  agency  has  determined  to  retain  the 
existing  fees  for  the  next  fiscal  year. 

Requirements  of  the  Fee  Regulation 

Section  594.6    Annual  Fee  for 
Administration  of  the  Importer 
Registration  Program 

Section  108(c)(3)(A)(iii)  of  the  Vehicle 
Safety  Act  provides  that  registered 
importers  must  pay  "such  annual  fee  as 
the  Secretary  establishes  to  cover  the 


cost  of  administering  the  registration 
program.  *  *  *."  The  annual  fee 
attributable  to  the  registration  program 
is  payable  both  by  new  applicants  and 
by  registered  importers  seeking  to  renew 
their  registrations.  The  reader  is  referred 
to  the  notices  of  August  31. 1990,  and 
September  29, 1989,  for  a  fuller 
discussion  of  the  fee  and  its 
components. 

The  initial  component  of  the 
Registration  Program  Fee  is  the  portion 
of  the  fee  attributable  to  processing  and 
action  upon  registration  applications. 
The  agency  estimates  that  this  portion  of 
the  fee  is  $86,  and  identical  for  both  new 
applications  and  renewals. 

Other  costs  attributable  to 
maintenance  of  the  registration  program 
arise  from  reviewing  a  registrant's 
annual  statement,  and  verifying  the 
continuing  validity  of  information 
already  submitted.  These  costs  also 
include  costs  attributable  to  revocation 
or  suspension  of  a  registration. 

There  has  been  a  slight  increase  in 
hourly  costs  in  FY  1991,  attributable  to 
the  4.2%  raise  in  salaries  of  employees 
on  the  General  Schedule  that  became 
effective  January  1. 1991.  Moreover,  as 
both  registered  importers  and  NHTSA 
personal  have  become  increasingly 
familiar  with  the  petition  process,  each 
individual  petition  has  required  less  of 
the  agency's  time.  NHTSA  believes  that 
the  slight  increase  in  costs  has  been 
offset  by  the  lesser  amount  of  time 
required  to  administer  the  registration 
program. 

The  total  portion  attributable  to 
maintenance  of  the  registration  program, 
as  estimated  by  NHTSA.  is 
approximately  $169.  When  added  to  the 
$86  representing  the  registration 
application  (or  annual  renewal) 
component,  the  cost  per  applicant  or 
renewal  equals  $255.  Therefore,  NHTSA 
has  determined  that  the  annual 
registration  fee,  for  the  period  beginning 
October  1, 1991,  should  remain  at  $255. 
In  the  event  that  an  application  is 
denied  or  withdrawn.  NHTSA  would 
refund  all  but  $86  of  this  amount,  or 
$169. 

Section  594.7.  594.8    Fees  to  Cover 
Agency  Costs  in  Making  Importation 
Eligibility  Determinations 

Section  108(c)(3)(A)(iii)(II)  also 
requires  Registered  Importers  to  pay 
"such  other  annual  fee  or  fees  as  the 
Secretary  reasonably  establishes  to 
cover  the  cost  of  *  *  *  making  the 
determinations  under  this  section." 
Pursuant  to  part  593,  these 
determinations  are  whether  the  vehicle 
sought  to  be  imported  is  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and 


sale  in  the  United  States,  and  certified 
as  meeting  the  Federal  standards,  and 
whether  it  is  capable  of  being  readily 
modified  to  meet  those  standards,  or, 
alternatively,  where  there  is  no 
substantially  similar  U.S.  motor  vehicle, 
whether  the  safety  features  of  the 
vehicle  comply  with  or  are  capable  of 
being  modified  to  comply  with  the  U.S. 
standards.  These  determinations  are 
made  pursuant  to  petitions  submitted  by 
Registered  Importers  or  manufacturers, 
or  pursuant  to  determinations  made 
upon  the  Administrator's  initiative. 
Because  a  substantially  different 
procedure  was  adopted  for  the  second 
year  of  this  program,  FY  1991,  the  reader 
is  referred  to  the  August  31. 1990  notice 
for  a  fuller  discussion  of  the  cost  factors 
of  such  determinations. 

For  FY  1991,  NHTSA  adopted  a 
restructuring  of  its  fee  schedule.  The 
cost  basis  previously  adopted  remained 
at  $1,560  of  substantially  similar 
determinations,  and  at  $2,150  for  others. 
Under  the  restructuring,  the  fee  for  a 
vehicle  imported  under  a  determination 
made  on  the  agency's  initiative  is 
payable  by  the  importer  of  any  vehicle 
covered  by  any  determination  made  on 
the  agency's  initiative.  The  fee  for  a 
vehicle  imported  under  a  determination 
pursuant  to  a  petition  is  payable  in  part 
by  the  petitioner  and  in  part  by 
importers.  However,  the  fee  to  be 
charged  for  a  vehicle  is  a  pro  rata  share 
of  the  costs  in  making  all  the  eligibility 
determinations  in  the  fiscal  year. 

The  fees  that  NHTSA  adopted  were 
based  upon  its  best  estimates  of  the 
number  of  petitions  that  would  be  filed, 
and  the  number  of  vehicles  that  would 
be  imported  pursuant  to  determination 
of  eligibility  made  upon  granting  those 
petitions  (see  55  FR  40664).  However, 
the  period  covered  by  the  estimates  was 
the  entire  fiscal  year  of  1991.  Because 
FY  1991  will  not  end  until  September  30, 
1991.  NHTSA  will  not  be  able  to 
determine  the  degree  of  accuracy  of  its 
estimates.  In  the  absence  of  final  FY 
1991  figures.  NHTSA  believes  that  it  is 
not  appropriate  to  base  fees  for  FY  1992 
upon  available  date,  which  may  change 
as  FY  1991  progresses.  Therefore. 
NHTSA  has  determined  that  it  should 
retain  the  existing  fee  structure  for 
another  fiscal  year.  During  FY  1992, 
NHTSA  will  compare  the  accuracy  of  its 
estimates  with  the  compliance  data  from 
FY  1991.  so  as  to  formulate  a  basis  upon 
which  to  propose  future  appropriate 
fees. 

In  §  594.7(f).  NHTSA  specifies  that  it 
uses  a  year  of  July  1-June  30  as  the  basis 
of  its  calculations  for  petition  filing  fees 
for  the  next  fiscal  year.  This  basis  for 
this  specification  was  the  necessity  and 
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time  required  to  prepare  and  publish 
proposed  fees,  to  allow  a  sufficient 
amount  of  time  to  comment  upon  them, 
and  to  prepare  and  issue  a  final  rule  not 
later  than  September  30.  However, 
experience  has  demonstrated  that  three 
months  (July  1  to  September  30]  is  an 
inadequate  time  to  collate  data,  to 
prepare  a  notice  of  proposed  rulemaking 
and  obtain  clearances,  to  pubhsh  the 
proposal  and  allow  the  preferred  45 
days  for  comment  on  the  proposal,  to 
review  the  comments,  to  prepare  a  fmal 
rule  and  obtain  clearances,  and  to  issue 
it  not  later  than  September  30.  NHTSA 
will  review  §  594.7{f]  in  the  forthcoming 
year  together  with  the  final  vehicle 
importation  and  petition  numbers  from 
FY  1991. 

Section  594Jf    Fee  To  Recover  the  Costs 
of  Processing  the  Bond 

Section  108(c)(3)(A)(iii)(II)  also 
requires  a  registered  importer  to  pay 
"such  annual  fee  or  fees  as  the 
Secretary  reasonably  establishes  to 
cover  the  cost  of  processing  the  bond 
furnished  to  the  Secretary  of  the 
Treasury"  upon  the  importation  of  a 
nonconforming  vehicle  to  ensure  that 
the  vehicle  will  be  brought  into 
compliance  within  a  reasonable  time,  or 
if  the  vehicle  is  not  brought  into 
compliance  within  such  time,  that  it  is 
exported  without  cost  to  the  United 
States,  or  abandoned  to  the  United 
States. 

The  statute  contemplates  that  NHTSA 
make  a  reasonable  determination  of  the 
cost  to  the  United  States  Custom  Service 
of  processing  the  bond.  In  essence,  the 
cost  to  Customs  is  based  upon  the  time 
that  a  OS  9  Step  5  employee  is  estimated 
to  spend  on  each  petition,  which  was 
judged  to  be  20  minutes.  For  a  fuller 
discussion  of  these  costs,  the  reader  is 
again  referred  to  the  notices  of  August 
31, 1990,  and  September  29, 1989. 

Because  of  the  4.2%  salary  raise  in  the 
General  Schedule  that  was  elective 
January  1, 1991,  NHTSA  proposed  that 
the  current  processing  fee  be  increased 
by  twenty  cents,  to  $4.75,  for  FY  1992. 
This  proposal  is  adopted. 

Rulemaking  Analyses 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

After  considering  the  impacts  of  this 
rulemaking  action,  NHTSA  has 
determined  that  the  action  is  not  major 
within  the  meaning  of  Executive  Order 
12291  "Federal  Regulation".  It  further 
implements  Public  Law  100-562  under 


which  fees  may  be  established  to  cover 
the  costs  of  administering  the  program 
for  registration  of  importers  of  vehicles 
not  originally  manufactured  to  conform 
to  the  Federal  motor  vehicle  safety 
standards,  of  determinations  that 
nonconforming  vehicles  are  capable  of 
conformity  to  the  standards,  and  of 
reimbursing  or  advancing  the  U.S. 
Customs  Service  its  costs  in  processing 
safety  standards  conformance  bonds.  It 
is  not  significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  action  does  not  involve 
any  substantial  public  interest  or 
controversy.  There  is  no  substantial 
effect  upon  State  and  local  governments. 
There  is  no  substantial  impact  upon  a 
major  transportation  safety  program. 
Both  the  number  of  registered  importers 
and  determinations  are  estimated  to  be 
comparatively  small,  and  the  number  of 
vehicles  to  be  imported  by  or  through 
such  importers  in  forthcoming  fiscal 
year(s]  is  estimated  to  be  600. 
Nevertheless,  a  regulatory  evaluation 
analyzing  the  economic  impact  of  the 
final  rule  adopted  on  September  29, 
1989,  was  prepared,  and  is  available  for 
review  in  the  docket 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  action  in  relation  to  the 
Regulatory  Flexibility  Act  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  Although 
entities  that  currently  modify 
nonconforming  vehicles  are  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  the  agency 
has  no  reason  to  believe  that  a 
substantia!  number  of  these  companies 
cannot  pay  the  fees  adopted  by  this 
action.  The  cost  to  owners  or  purchasers 
of  modifying  nonconforming  vehicles  to 
conform  wiQi  the  safety  standards  may 
be  expected  to  increase  to  the  extent 
necessary  to  reimburse  the  registered 
importer  for  the  fees  payable  to  the 
agency  for  the  cost  of  administering  the 
registration  program  and  making 
eligibility  determinations,  and  to 
compensate  Customs  for  its  bond 
processing  costs.  Governmental 
jurisdictions  will  not  be  affected  at  all. 
since  they  are  generally  neither 
importers  nor  purchasers  of 
nonconforming  motor  vehicles. 

C.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  the  action  in 
accordance  with  the  principles  and 


criteria  contained  in  Executive  Order 
12612  "Federalism"  and  determined  that 
the  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act.  The  action  will  not  have  a 
significant  effect  upon  the  environment 
because  it  is  anticipated  that  the  annual 
volume  of  motor  vehicles  imported 
through  registered  importers  will  not 
vary  significantly  from  that  existing 
before  promulgation  of  the  rule. 

List  of  Subjects  in  49  CFR  Part  5M 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  594— (AMENDED) 

In  consideration  of  the  foregoing,  49 
CFR  part  594  is  amended  as  follows: 

1.  The  authority  citation  for  part  594 
continues  to  read  as  follows: 

Authority:  Pub.  L  100-562,  IS  U.S.C  1401. 
1407;  delegation  of  authority  at  49  CFR  l.sa 

$594.6    (Amended] 

2.  In  S  594.6(a),  the  phrase  "during  the 
period  October  1, 1990,  through 
September  30, 1991,"  is  revised  to  read 
"on  and  after  October  1, 1991," 

3.  In  S  594.6(b)  and  (d),  and  I  594.7(e). 
the  phrase  "from  October  1, 1990, 
through  September  30, 1991,"  is  revised 
to  read  "on  and  after  October  1, 1991.". 

4.  Li  8  594.6(h),  the  phrase  "October  1. 
1990,  through  September  30, 1991."  is 
revised  to  read  "beginning  October  1, 
1991." 

5.  In  9  594.6(i),  the  phrase  "from 
October  1, 1990,  through  September  30, 
1991,"  is  revised  to  read  "beginning 
October  1, 1991,". 

6.  Section  594.9(c)  is  revised  to  read: 


}  594.9    Fee  for  reknburswncnt  of 
processing  costs. 


(c)  The  bond  processing  fee  for  each 
vehicle  imported  on  and  after  October  1, 
1991,  for  which  a  certificate  of 
conformity  is  funushed,  is  $4.75. 

Issued  on  September  25, 1991. 
leiry  Ralph  Cuiry, 
Administrator. 
(PR  Doc.  91-23447  Filed  9-27-91: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
(Docket  No.  70355-7127] 

Atlantic  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  closure. 

summary:  NMFS  issues  this  notice  to 
close  the  fishery  for  Atlantic  bluefin 
tuna  conducted  by  vessels  permitted  in 
the  General  category  and  fishing  for 
giant  Atlantic  bluefin  tuna.  Closure  of 
this  segment  of  the  fishery  is  necessary 
because  it  has  been  determined  that  the 
annual  quota  for  this  category,  minus  a 
50  short  ton  (st)  (45  metric  ton)  set-aside 
amount,  has  been  attained.  Vessels 
permitted  in  the  General  category  may 
continue  to  fish  for  a  special  50  st  (45 
metric  ton)  quota  in  the  area  west  of  a 
straight  line  originating  at  a  point  on  the 
southern  shore  of  Long  Island  at 
70°50'W.  longitude  and  running  SSE 150° 
true.  The  intent  of  this  action  is  to 
prevent  overharvest  of  the  quota 
established  for  this  fishery  while 
providing  a  fishing  opportunity  in  the 
New  York  Bight  area. 
EFFECTIVE  DATE:  The  closure  is  effective 
from  0001  hours  local  time  on  September 
27. 1991.  through  December  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9324. 
SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971-971h) 
regulating  the  harvest  of  Atlantic  bluefin 
tuna  by  persons  and  vessels  subject  to 
U.S.  jurisdiction  were  published  in  the 
Federal  Register  on  October  25, 1985  (50 
FR  43396). 

Section  285.22(a)  of  the  regulations 
provides  for  an  annual  quota  of  590 
metric  tons  (mt)  of  giant  Atlantic  bluefin 
tuna  to  be  harvested  from  the 
Regulatory  Area  by  vessels  permitted  in 
the  General  category.  The  Assistant 
A.dministrator  for  Fisheries.  NOAA 
(Assistant  Administrator)  is  authorized 
under  §  285.20(b)(1)  to  monitor  the  catch 
and  landing  statistics  and,  on  the  basis 
of  these  statistics,  to  project  a  date 
when  the  total  catch  of  Atlantic  bluefin 
tuna  will  equal  any  quota  under 
§  285.22.  The  Assistant  Administrator  is 
further  authorized  under  §  285.20(b)(1) 
to  prohibit  the  fishing  for,  or  retention 
of,  Atlantic  bluefin  tuna  by  the  category 
of  gear  subject  to  the  quotas.  In  the  case 
of  the  General  category,  under 
§  285.22(a)  the  Assistant  Administrator 
may  set  aside  an  allocation  for  an 


identified  area,  not  to  exceed  the  greater 
of  50  st  (45  mt]  or  the  maximum  reported 
landings  from  the  identified  area  in  any 
of  the  preceding  3  years.  This  set-aside 
is  made  when  the  Assistant 
Administrator  has  determined,  based  on 
landings  reports,  that  fishermen  in  an 
identified  area  will  be  precluded  from 
harvesting  their  share  of  the  quota  due 
to  variations  in  seasonable  distribution, 
abundance,  or  migration  patterns  and 
the  catch  rate.  In  addition,  the  governing 
regulations  require  the  daily  catch  limit 
for  the  identified  area  to  be  set  at  one 
giant  Atlantic  bluefin  tuna  per  day  per 
vessel. 

Based  on  landings  reports,  the 
Assistant  Administrator  has  determined 
that  the  quota  of  Atlantic  bluefin  tuna 
allocated  for  the  General  category, 
minus  a  50  st  (45  mt)  set-aside  amount 
for  the  area  identified  below,  has  been 
attaine'd.  Fishing  for.  or  retention  of. 
giant  Atlantic  bluefin  tuna  by  vessels  in 
the  General  category  must  cease  by  0001 
hours  September  27. 1991,  except  for 
vessels  fishing  and  landing  Atlantic 
bluefin  tuna  in  the  area  west  of  a 
straight  line  originating  at  a  point  on  the 
southern  shore  of  Long  island  at 
70°50'W.  longitude  (near  the  town  of 
Moriches)  and  running  SSE  150°  true. 

Other  Matters 

Notice  of  this  action  will  be  mailed  to 
Atlantic  bluefin  tuna  dealers  and 
fisherman,  several  industry  publications, 
associations  and  state  agencies.  This 
action  is  taken  under  the  authority  of  50 
CFR  285.20,  and  is  taken  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Fart  285 

Fisheries.  Penalties.  Reporting  and 
recordkeeping  requirements.  Treaties. 

Authority:  16  U.S.C.  971  et  seq. 
Dated:  September  24, 1991. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Notional 
Marine  Fisheries  Service. 
[FR  Doc.  91-23421  Filed  9-24-91;  4:52  pm) 

BILUNO  CODE  3510-22-M 


50  CFR  Parts  61  land  662 
IDocket  No.  910770-12281 

Foreign  Fishing;  Northern  Anchovy 
Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  final  harvest  quotas. 

summary:  NOAA  announces  the  final 
spawning  biomass  and  determination  of 
harvest  quotas  for  the  northern  anchovy 
fishery  in  the  exclusive  economic  zone 


(EEZ)  south  of  Point  Reyes.  California, 
for  the  1991-92  fishing  season.  The 
harvest  quotas  have  been  determined  by 
application  of  the  formulas  in  the 
Northern  Anchovy  Fishery  Management 
Plan  (FMP)  and  its  implementing 
regulations.  Those  regulations  require 
this  announcement  to  be  made  on  or 
about  August  1  each  year.  Because  the 
spawning  biomass  is  below  300,000 
metric  tons  (mt),  the  U.S.  optimum  yield 
is  set  at  4.900  mt.  plus  an  unspecified 
amount  for  use  as  live  bait.  There  will 
be  no  quota  for  the  reduction  fishery 
during  the  1991-92  fishing  season. 

EFFECTIVE  DATE:  September  27, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Morgan,  Fisheries  Management 
and  Analysis  Branch.  Southwest  Region. 
NMFS,  Terminal  Island.  California,  213- 
514-6667. 

SUPPLEMENTARY  INFORMATION:  In 

consultation  with  the  California 
Department  of  Fish  and  Game  and  the 
Southwest  Fisheries  Center,  the  Director 
of  the  Southwest  Region,  NMFS. 
(Regional  Director)  has  made  a  final 
determination  that  the  spawning 
biomass  of  the  central  subpopulation  of 
northern  anchovy,  Engraulis  nwrdax,  is 
261,000  mt.  The  biomass  estimate  is 
derived  from  the  egg  production  method 
of  measurement,  but  is- based  on  the 
stock  synthesis  model.  Documentation 
of  the  spawning  biomass  estimate  is 
contained  in  Administrative  Reporting 
LI-91-14,  published  by  the  Southwest 
Fisheries  Center,  NMFS.  The  Regional 
Director  had  previously  calculated 
preliminary  determinations  of  harvest 
quotas  for  the  1991-92  anchovy  fishing 
season,  which  were  announced  in  the 
Federal  Register  on  July  22. 1991  (56  FR 
33416).  At  that  time  the  spawning 
biomass  was  estimated  to  be  329,000  mt, 
which  would  have  permitted  a  small 
reduction  quota  of  20,300  mt;  however, 
an  error  was  found  during  a  review  of 
the  calculations  and  the  spawning 
biomass  has  been  reduced  accordingly. 
The  preliminary  determinations,  and  the 
mistake  discovered  in  applying  collected 
data  to  the  model,  were  reviewed  at  a 
public  meeting  of  the  Pacific  Fishery 
Management  Council  (Council)  on  July 
12, 1991. 

One  written  comment  was  received 
during  the  comment  period  announced 
in  the  publication  of  the  preliminary 
determination.  The  comment  was  made 
by  the  Pacific  Processors'  Association, 
Inc.,  after  the  correction  to  the  spawning 
biomass  estimate  was  announced.  On 
behalf  of  some  of  its  members,  the 
Association  requested  that  the  Regional 
Director  reallocate  approximately  2.000 
mt  from  the  non-reduction  fishery  quota 
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to  the  reduction  fishery  quota.  Such  a 
reallocation  is  not  provided  for  in  the 
regulations  and  would  require  an 
amendment  to  the  FMP. 

In  view  of  the  above,  and  based  on 
calculations  called  for  by  the  FMP.  the 
Regional  Director  establishes  the  final 
harvest  quotas  as  follows: 

1.  The  total  U.S.  harvest  quota,  or 
optimum  yield  (OY),  of  northern 
anchovy  is  4,900  mt.  plus  an  unspecified 
amount  for  use  as  live  bait. 

2.  The  total  U.S.  harvest  quota  for 
reduction  purposes  is  zero  mt. 

3.  The  U.S.  harvest  allocation  for  non- 
reduction  fishing  (i.e..  fishing  for 
northern  anchovy  for  use  as  dead  bait 
and  direct  human  consumption]  is  4,900 
mt. 

4.  There  is  no  U.S.  harvest  limit  for  the 
live  bait  fishery. 

5.  The  domestic  annual  processing 
capacity  (DAP)  is  3.208  mt.  The  FMP 
states  that  DAP  is  calculated  as  the 
maximum  level  of  reduction  plus  non- 
reduction  processing  during  the  previous 
3  years. 

6.  The  amount  allocated  to  joint 
venture  processing  (JVP)  is  zero  mt 
because  there  is  no  history  of,  nor  are 
there  applications  for,  joint  ventures. 

7.  Domestic  annual  harvest  capacity 
(DAH)  is  3,208  mt.  DAH  is  the  sum  of 
DAP  and  JVP. 

8.  The  total  allowable  level  of  foreign 
fishing  (TALf  F)  is  zero  mt.  Since  the 
spawning  biomass  is  below  300,000  mt, 
there  is  not  enough  resource  for  a  U.S. 
harvest  quota  for  reduction  purposes 
and,  therefore,  under  50  CFR  part  611, 
there  is  no  TALFF. 

Classification 

This  action  is  authorized  by  50  CFR 
part  662  and  complies  with  Executive 
Order  12291. 


List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations. 
50  CFR  Part  662 

Fisheries. 

Authority:  16  U.S.C.  1801  el  seq. 

Dated:  September  25. 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-23503  Filed  9-27-91:  8:45  am] 

BIIXINQ  CODE  3S10-23-II 

50  CFR  Part  672 
[Docket  No.  901184-1042] 

Groundfish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS],  NOAA,  Commerce. 
action:  Notice  of  prohibition  of 
retention  of  arrowtooth  flounder. 

summary:  NMFS  is  prohibiting  further 
retention  of  arrowtooth  flounder  by  any 
vessel  fishing  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA),  and 
is  requiring  that  arrowtooth  flounder  be 
treated  in  the  same  manner  as  a 
prohibited  species  and  discarded.  This 
action  is  necessary  to  prevent  the 
arrowtooth  flounder  total  allowable 
catch  (TAG]  in  the  Central  Regulatory 
Area  from  being  exceeded.  The  intent  of 
this  action  is  to  ensure  optimum  use  of 
groundfish  while  conserving  arrowtooth 
flounder  stocks. 

dates:  Effective  12  noon,  Alaska  local 
time  (A.l.t.),  September  25, 1991.  through 
midnight,  A.l.t.,  December  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  Resource 

Management  Specialist,  NMFS,  907-586- 

7228. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for   • 


Groundfish  of  the  Gulf  of  Alaska  (FMP] 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the  Gulf 
of  Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  regulations  for  the 
foreign  fisheries  at  50  CFR  611.92  and  for 
the  U.S.  fisheries  at  50  CFR  parts  620 
and  672. 

The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery  is  the 
TAG  as  defined  at  SS  672.20(a)(2]  and 
672.20(c](l].  The  final  notice  of  1991 
initial  specifications  of  groundfish 
established  the  arrowtooth  flounder 
TAG  in  the  Central  Regulatory  Area  at 
10,000  mt  (March  1, 1991;  56  FR  8723]. 

Under  S  672.20(c](3]  the  Director, 
Alaska  Region,  NMFS,  has  determined 
that  the  arrowtooth  flounder  TAG  in  the 
Central  Regulatory  Area  has  been 
reached.  Therefore,  NMFS  is  declaring 
that  arrowtooth  flounder  must  be 
treated  as  a  prohibited  species  in  the 
Central  Regulatory  Area  under 
S  672.20(e]  and  may  not  be  retained. 
This  action  is  effective  from  12  noon, 
A.l.t.,  September  25, 1991,  through  12 
midnight.  A.l.t..  December  31. 1991. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  24, 1991. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Ser\-ice. 
(FR  Doc.  91-23420  Filed  9-24-91:  4:52  p.m.) 
WLUMO  CODE  W10-23-M 
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This  section  cX  the   FEDERAL  REGISTER 
contcurts  notices  to  the  public  of  the 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rjles. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  907 
[Docket  No.  FV-91-4(»PR] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California; 
Proposed  Weetdy  Levels  of  Volume 
Regulation  for  the  1991-92  Season 

agency:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


UMI 


SUMMARY:  This  proposed  rule  invites 
comments  on  the  need  for  regulation  of 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
domestic  markets,  the  weekly  shipping 
schedule  and  the  weekly  percentage 
allocation  between  districts,  and  the 
dates  for  the  onset  and  duration  of 
volume  regulation  for  the  1991-92  navel 
orange  season.  Consistent  with  program 
objectives,  such  action  may  be  needed 
to  establish  and  maintain  orderly 
marketing  conditions  for  fresh 
California-Arizona  navel  oranges  during 
the  1991-92  season.  This  proposal  is 
based  on  a  marketing  policy  which  was 
adopted  by  the  Navel  Orange 
Administrative  Committee  (Committee) 
on  June  25, 1991.  The  Committee  locally 
administers  the  marketing  order 
covering  navel  oranges  grown  in 
Arizona  and  a  designated  part  of 
California. 

DATES:  Comments  must  be  received  by 
October  30, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  wTitten  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  room  2525-S,  F&V, 
AMS.  USDA,  P.O.  Box  96456. 
Washington,  DC  2009Q-6456.  Such 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  room  2524-S,  P.O. 
Box  96456,  Washington,  DC  20090-6456; 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  907  (7  CFR  part  907),  as 
amended,  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and  a 
designated  part  of  California, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  navel  oranges  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  4,000  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  53,500,000.  The  majority  of 
producers  and  handlers  of  California- 
Arizona  navel  oranges  may  be  classified 
as  small  entities. 

The  Administrator  of  the  AMS  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


The  declaration  of  policy  in  the  Act 
includes  a  provision  concerning 
establishing  and  maintaining  such 
orderly  marketing  conditions  as  will 
provide,  in  the  interest  of  producers  and 
consumers,  an  orderly  flow  of  the  supply 
of  a  commodity  throughout  the  normal 
marketing  season  to  avoid  unreasonable 
fluctuations  in  supplies  and  prices. 
Limiting  the  quantity  of  California- 
Arizona  navel  oranges  that  each  handler 
may  handle  on  a  weekly  basis  may 
contribute  to  the  Act's  objectives  of 
orderly  marketing  and  improving 
producers'  returns. 

The  navel  orange,  like  many  citrus 
varieties,  is  unique  in  that  mature 
oranges  can  be  stored  on  the  tree,  to  be 
marketed  at  a  later  time.  Usually  a  high 
proportion  of  the  crop  is  mature  early  in 
the  season  and  could  be  marketed:  but 
markets  may  be  insufficient  to  absorb 
that  quantity  of  fruit  in  a  short  period  of 
time  at  satisfactory  price  levels.  The  on- 
tree  storage  characteristic  of  the  navel 
orange  permits  the  effective  use  of  the 
flow-to-market  (volume  regulation) 
provisions  of  the  order.  Thus,  volume 
regulations  can  be  a  valuable  tool  in 
achieving  the  goal  of  market 
stabilization  for  navel  oranges. 

The  major  reason  for  the  use  of 
volume  regulations  under  the  navel 
orange  marketing  order  is  to  establish 
and  maintain  orderly  marketing 
conditions  for  navel  oranges  and 
thereby  benefit  producers  through  higher 
returns.  Such  regulation  can  at  the  same 
time  benefit  consumers  by  maintaining 
adequate  supplies  of  navel  oranges  in 
the  marketplace  during  the  season. 

The  navel  orange  marketing  order 
also  contains  a  variety  of  provisions 
designed  to  provide  handlers  with 
marketing  flexibility  within  an 
established  volume  regulation  week. 
When  volume  regulation  is  established 
by  the  Secretary  for  a  given  week,  the 
Committee  calculates  the  quantity  of 
oranges  (allotment)  which  may  be 
handled  by  each  handler.  The  provisions 
of  the  order  allow  handlers  to  ship  navel 
oranges  in  excess  of  their  allotments, 
within  specified  limits,  in  response  to 
marketing  opportunities.  The  order 
includes  provisions  for:  (1)  Marketing 
incentive  allotments;  (2)  shipment  of 
oranges  in  excess  of  a  handler's 
allotment  (overshipments);  (3)  shipment 
of  oranges  in  quantities  less  than  a 
handler's  allotment  (undershipments): 
and  (4)  allotment  loans.  Marketing 


II 
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incentive  allotments  provide  handlers 
additional  allotment  (up  to  10  percent  of 
each  handler's  weekly  allotment  for  a 
specified  number  of  weeks)  for  market 
development  programs  and  allow 
handlers  to  take  advantage  of  special 
marketing  opportunities.  Handlers  who 
went  to  ship  more  than  their  allotment 
are  permitted  to  overship  that  amount 
by  one  car  (one  car  equals  1,000  cartons 
at  37.5  pounds  net  weight  each)  or  by  20 
percent  of  their  allotment  level, 
whichever  is  greater.  A  handler  may 
overship  in  a  given  week,  but  the 
overshipment  must  be  offset  against  the 
following  week's  allotment.  Handlers 
may  also  ship  less  than  their  allotment 
during  a  given  week  which  would  give 
them  the  opportunity  to  ship  more  than 
their  allotment  during  the  next  two 
succeeding  weeks.  Finally,  handlers  may 
borrow  allotment  from  other  handlers 
who  choose  to  ship  less  than  their 
allotment  or  who  cannot  fully  utilize 
their  allotment. 

In  addition,  the  order  includes 
provisions  that  exempt  the  handling  of 
certain  navel  oranges  from  volume 
regulation.  Oranges  which  are  used  for 
the  following  purposes  are  exempt  from 
volume  regulation:  (1)  Charitable 
institutions  or  relief  organizations  for 
distribution  by  such  agencies;  (2) 
commercial  processors  for  processing 
into  products,  including  juice;  (3)  export 
markets;  and  (4)  p&rcel  post  and  express 
shipments.  The  Committee  may  also 
recommend  for  approval  by  the 
Secretary  the  exemption  of  minimum 
quantities  of  oranges  from  order 
provisions. 

Pursuant  to  S  907.50  of  the  marketing 
order,  the  Committee  is  required  to 
submit  a  marketing  policy  to  the 
Secretary  prior  to  recommending  volume 
regulations  for  the  ensuing  season.  The 
order  authorizes  volume  and  size 
regulations  applicable  to  fresh 
shipments  of  California-Arizona  navel 
oranges  to  markets  in  the  continental 
United  States  and  Canada.  The 
marketing  order  does  not  authorize 
regulation  of  export  shipments  of  navel 
oranges  or  navel  oranges  utilized  in  the 
production  of  processed  orange 
products. 

The  Committee  adopted  its  marketing 
policy  for  the  1991-92  season  at  its  June 
25, 1991.  meeting  in  Newhall,  California. 
The  Committee  plans  to  present  its 
policy  at  district  meetings  for  further 
discussion  and  review.  Those  meetings 
are  tentatively  scheduled  as  follows:  (1) 
Districts  1  and  4  on  September  24, 1991; 
and  (2)  District  2  and  3  on  October  1, 
1991. 

The  Committee  estimates  the  1991-92 
navel  orange  crop  will  total  58,700  cars. 
This  compares  to  last  year's  total 


production  of  only  32,895  cars  due  to  the 
severe  freeze  suffered  throughout  the 
production  area  in  December  1990.  The 
National  Agricultural  Statistics  Service's 
forecast  of  the  1991-92  California- 
Arizona  navel  orange  crop  will  be 
available  in  October. 

The  Committee  estimates  District  1, 
Central  California,  1991-92  production 
at  50,000  cars  compared  to  26,026  cars 
produced  in  1990-91.  In  District  2. 
Southern  California,  the  crop  is 
expected  to  be  7,500  cars  compared  to 
5,808  cars  produced  last  year.  In  District 
3.  the  Arizona-California  Desert  Valley, 
the  Committee  estimates  a  production  of 
950  cars  compared  to  893  cars  produced 
last  year.  In  District  4,  Northern 
California,  the  crop  is  expected  to  be  250 
cars  compared  to  168  cars  produced  last 
year.  The  Committee's  production 
estimates  are  based  primarily  on 
historical  data  with  some  modification 
to  account  for  the  damage  caused  by 
last  year's  freeze.  These  estimates  are 
expected  to  be  modified  as  the  season 
progresses. 

The  Committee  reported  that  navel 
orange  groves  throughout  the  production 
area  appear  to  have  a  high  percentage  of 
"popcorn  bloom"  (a  predominance  of 
flowers  borne  on  leafless  inflorescence), 
particidarly  in  Districts  1  and  4.  the 
districts  hardest  hit  by  last  year's  freeze. 
"Popcorn  bloom"  tends  to  create  a  high 
degree  of  uncertainty  in  the  potential 
crop  volume  as  well  as  fruit  size 
composition.  As  a  result,  the  Committee 
is  uncertain  about  the  crop  potential  at 
this  time.  The  fact  that  the  trees  are  just 
past  petal  fall  and  have  not  experienced 
the  natural  thinning  of  the  crop  by  "June 
drop"  also  adds  further  uncertainties.  In 
addition,  the  young  fruit  has  not  yet 
developed  enough  to  give  any 
indications  of  texture  or  appearance. 

According  to  the  Committee,  groves  in 
District  1  representing  approximately  70 
percent  of  the  district's  potential  bearing 
acreage  have  a  bloom  sufficient  to  set  a 
crop.  However,  the  long  duration  of  the 
bloom  as  well  as  its  lateness  may  result 
in  fruit  maturity  testing  problems.  In 
addition,  there  has  been  considerable 
pruning,  hedging,  and  topping  of  navel 
orange  trees  in  order  to  remove  frost- 
damaged  wood,  which  may  also  have  an 
affect  on  the  total  crop.  District  2's  crop 
development  is  progressing  favorably 
with  a  wide  range  in  size  at  this  time. 
Currently,  the  fruit  set  is  highly  variable, 
not  only  between  groves  but  also 
between  various  sections  of  the  trees 
within  a  grove.  District  3'8  production  at 
present  is  reported  to  be  above  average 
in  appearance.  Crop  conditions  in 
District  4  are  reported  as  very 
problematic.  The  district's  freeze 


damage  was  extremely  severe  and  as  a 
result  the  bloom  is  extremely  variable. 

There  may  be  times  when  small  sizes 
as  well  as  excessively  large  sizes  will  be 
shipped  in  fresh  fruit  channels  at 
heavily  discounted  prices  which  could 
produce  a  negative  return  to  producers. 
Such  discounting  could  be  disruptive  to 
the  orderly  marketing  of  navel  oranges. 
This  condition  could  be  alleviated 
through  the  use  of  size  regulations 
authorized  under  the  marketing  order. 
The  Committee  has  indicated  that  if  size 
regulation  would  achieve  program 
objectives,  it  would  make  such 
recommendations  to  the  Secretary. 
There  is  no  size  regulation  in  effect 
during  the  current  season. 

The  three  basic  outlets  for  California- 
Arizona  navel  oranges  are  the  domestic 
fresh,  export,  and  processing  markets. 
The  domestic  (regulated)  fresh  market  is 
a  preferred  market  for  California- 
Arizona  navel  oranges  while  the  export 
market  continues  to  grow.  Japan  and 
Hong  Kong  continue  to  be  the  leading 
export  markets  for  navel  oranges.  Navel 
oranges  which  are  diverted  to 
processing  are  generally  those  oranges 
which  do  not  meet  quality  requirements 
or  are  too  small  to  market  economically 
as  fresh  fruit. 

In  terms  of  total  crop  utilization,  the 
Committee  estimates  that  approximately 
40,500  cars  of  the  1991-92  crop  (69 
percent)  will  be  utilized  in  fresh 
domestic  markets  compared  with  16,675 
cars  (51  percent)  in  1990-91;  fresh 
exports  are  projected  at  7,000  cars  (12 
percent)  of  the  total  1991-92  crop 
compared  to  2,456  cars  (7  percent)  in 
1990-91;  and  11,200  cars  (19  percent)  of 
the  1991-92  crop  will  be  utilized  in  by- 
product channels  and  other  forms  of 
processing  compared  with  13,764  cars 
(42  percent)  in  1990-91.  The  Committee's 
1991-92  crop  utilization  estimates,  like 
its  production  estimates,  are  also 
expected  to  be  revised  during  the 
season. 

The  1991-92  season  average  on-tree 
price  for  California-Arizona  navel 
oranges  is  not  expected  to  exceed  the 
season's  average  fresh  parity  equivalent 
price.  Domestic  fresh  utilization  about 
equal  to  the  Committee's  mid-puint 
estimate  of  40,500  cars  is  expected  to 
result  in  a  season  average  fresh  on-tree 
price  of  $4.96  per  carton,  about  66 
percent  of  the  estimated  fresh  on-tree 
parity  equivalent  price  of  $7.50  per 
carton.  In  contrast,  the  preliminary 
estimate  of  the  1990-91  season  average 
fresh  on-tree  price  is  $7.29  per  carton,  or 
112  percent  of  the  preliminary  season 
average  on-tree  parity  equivalent  price 
of  $6.52  per  carton. 
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It  is  our  view,  based  on  the 
Committee's  deliberations  and  the 
marketing  pohcy.  that  the  Committee 
may  recommend  the  implementation  of 
volume  regulation  for  the  1991-92 
season.  At  this  time,  the  Committee  is 
uncertain  as  to  when  the  beginning  of 
harvest  may  occur  and  when  volume 
recommendations  could  first  be 
recommended  to  the  Secretary. 
However,  the  Committee  considers  it 
essential  to  establish  orderly  marketing 
conditions  through  volume  regulation 
early  in  the  season  whenever  there  is  a 
large  quanbty  of  early  maturing  fruit 
available  for  shipment.  According  to  the 
Committee,  recommendations  for 
volume  regulation  would  cease  when  it 
is  clear  that  they  are  no  longer 
necessary  to  achieve  orderly  marketing 
conditions.  At  this  time  the  Committee 
estimates  that  recommendations  for 
volume  regulation,  if  deemed 
appropriate,  could  continue  through  the 
month  of  May. 

The  shipping  schedule  as  proposed 
would  begin  with  the  week  ending  on 
October  24. 1991.  The  Committee's 
current  schedule  lists  shipments  through 
the  week  ending  on  May  21, 1992. 
Therefore,  this  proposed  rule  would 
provide  for  volume  regulation  for  the 
period  from  the  week  ending  on  October 
24, 1991,  through  the  week  ending  on 
May  21, 1992. 

Based  on  the  information  available 
and  for  the  purposes  of  this  rule  making 
process,  the  Committee  recommended  to 
the  Secretary  a  proposed  weekly     ' 
schedule  of  the  quantities  of  navel 
oranges  that  can  be  shipped,  if  volume 
regulation  is  recommended,  approved 
and  implemented  for  the  1991-92  season. 
The  proposed  shipping  schedule  is 
based  on  the  initial  crop  estimate.  Due 
to  the  anticipated  normal  distribution  of 
orange  sizes  and  crop  conditions,  the 
Committee  estimates  that  fresh  domestic 
shipments  this  season  will  be  between 
38,475  and  42.52.'i  cars.  The  shipping 
schedule  is  therefore  based  on  the  mid- 
point total  of  40,500  cars.  This  figure 
may  be  adjusted  to  reflect  revised  crop 
estimates  throughout  the  season.  The 
shipping  schedule  is  proposed  to  be 
specified  in  a  new  {  907.1021  of  the 
marketing  order's  rules  and  regulations. 

In  developing  the  proposed  shipping 
schedule,  the  Committee  considered 
equity  of  marketing  opportunity  and 
established  an  equity  factor  pursuant  to 
§  907.51(b).  The  Committee  compiles 
production  estimates  in  cars  for  each 
district.  These  production  estimates  are 
based  on  the  entire  anticipated  tree  crop 
in  each  district.  The  Committee 
combines  these  production  estimates  to 
project  the  total  production  for  all  four 


districts.  The  Committee  then  projects 
the  number  of  cars  that  could  be 
marketed  in  fresh  domestic  channels. 
From  the  relationship  between  these 
two  totals  an  equity  factor  is  derived 
and  then  applied  to  each  district's 
estimated  production  in  order  to 
determine  the  estimated  amount  of  each 
district's  production  that  could  be 
moved  into  fresh  domestic  markets 
under  regulation.  Therefore,  all  districts, 
no  matter  how  much  handlers  ship 
weekly  to  fresh  domestic  markets, 
should  be  provided  the  opportunity  to 
ship,  under  volume  regulation,  the  same 
proportionate  amount  to  fresh  domestic 
markets  during  the  season.  The  equity 
factor  for  this  season  is  73  percent  and 
is  the  same  for  all  districts. 

The  shipping  schedule  also 
establishes  the  percentage  allocation, 
pursuant  to  S  907.110(d)  of  the 
regulations,  for  each  district  for  each 
week  which  is  used  to  determine  each 
district's  proportionate  share  of  volume 
regulations  issued  for  a  particular  week. 
Each  districts's  volume  limitation  for  a 
particular  week  is  then  equitably 
apportioned  among  all  handlers  in  each 
district.  Thus,  each  handler's  individual 
allotment  is  based  on  the  entire  quantity 
of  navel  oranges  available  for  all  uses, 
including  export. 

The  Department  invites  comments  on 
the  need  for  volume  regulation  during 
the  1991-92  fiscal  year,  the  proposed 
shipping  schedule,  the  percentage 
allocation  shown  in  the  shipping 
schedule,  and  the  beginning  and  ending 
dates  of  regulation.  Comments 
proposing  alternative  levels  of 
shipments  and  begiruiing  and  ending 
dates  for  regulation,  including  no 
regulation,  for  the  1991-92  season  should 
provide  as  much  information  as  possible 
in  support  of  their  suggested 
alternatives.  Interested  persons  are  also 
invited  to  comment  on  the  possible 
regulatory  and  informational  impact  of 
this  marketing  policy  and  volume 
regulations  on  small  businesses. 

The  Department  will  analyze 
comments  received  in  response  to  this 
proposed  rule  and,  if  warranted,  issue  a 
final  rule  which  would  include  an 
analysis  of  the  comments  received. 
Throughout  the  season,  the  Committee 
meets  on  a  weekly  basis  to  consider 
current  and  prospective  marketing 
conditions.  If  this  rule  is  adopted  and 
regulation  is  implemented  during  the 
1991-92  season,  the  Committee  would  be 
expected  to  recommend  amendments, 
when  necessary,  to  the  amounts  allotted 
for  each  district  for  the  upcoming  week 
and  to  provide  adequate  justification  for 
levels  of  regulation  different  from  the 
established  shipping  schedule.  If 


warranted,  the  Department  would  issue 
a  rule  amending  the  established 
schedule. 

This  proposed  rule  is  based  on 
information  currently  available.  The 
issuance  of  this  proposed  rule  does  not 
preclude  the  possibility  that  crop  and/or 
marketing  conditions  could  change  and 
that  the  Committee  may  recommend  the 
implementation  of  volume  regulations 
sooner  or  later  than  contemplated  by  the 
proposed  rule.  As  more  information 
becomes  available,  the  Committee  may 
find  it  necessary  or  desirable  to  revise 
the  shipping  schedule  proposed  herein. 
The  Department  would  consider  the 
Committee's  recommendations  and  take 
whatever  action  is  appropriate  under 
the  order  to  achieve  the  order's  and  the 
Act's  purposes  and  objectives. 

In  addition,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504],  the  information  collection 
provisions  that  are  provided  for  in  the 
California-Arizona  navel  and  Valencia 
orange  marketing  orders  (7  CFR  part  907 
and  part  908)  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  on  a  scheduled  three-year  cycle 
and  assigned  OMB  control  No.  0581- 
0116  and  OMB  control  No.  0581-0121. 
respectively.  Because  of  last  year's 
freeze,  the  Committees  currently  have 
an  oversupply  of  navel  and  Valencia 
orange  forms  that  are  due  to  expire  in 
the  fall  of  1991.  Approval  from  the  OMB 
has  been  received  to  utilize  the  existing 
inventory  of  forms.  Accordingly,  the 
Department  hereby  gives  notification  to 
handlers  and  the  industry  of  such  action 
The  Committees  will  notify  handlers 
separately  regarding  use  of  the  forms. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  proposed  to 
be  amended  as  follows: 

PART  907-NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority;  Sees.  1-19, 46  Stat.  31.  as 
araended;  7  U.S.C.  601-674. 

2.  A  new  §  907.1021  is  added  to  read 
as  follows: 

§907.1021    Navel  orange  regulation  721. 

The  shipping  schedule  below 
establishes  the  quantities  of  na\el 
oranges  grown  in  California  and 
Arizona,  by  district,  which  may  be 
handled  during  the  specified  weeks  as 
follows: 
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(a)  10-24-91 

(b)  10-31-91 

(Oil -07-91 

(4  1 1-14-91 

(e)  11-21-91  ...... 

(0  11-28-91 __. 

(9)12-05-91 

(h)  12-12-91 

(i)  12-19-91 

Q)  12-26-91  ......■..■ 

(k)  01 -02-92. ...M._ 

0)  01-09-92 

(m)  01-ie-92_. 

(n)  01-23-92 

(0)  01-30-92 


(p)  02-06-92 

(q)  02-13-92 

(r)  02-20-92 

(s)  02-27-92 

(t)  03-05-92 


(u)  03-12-92 

(V)  03-19-92 

(w)  03-26-92. 
(X)  04-02-«2_. 
(y)  04-09-92_ 
(21  04-16-92.- 
(aa)  04-23-92.. 
(bb)  04-30-92- 
(cc)  05-07-92. 


(dd)  05-14-92 

(ee)  05-21-92 


asinci  1  cartons/ 
parcent  (000) 


50/100.0 

440/97.9 

952/955 

1,029/93.5 

1.12«/93.7 

1,310/93.6 

1.475/92.2 

1,613/89.6 

1.S01/86.3 

676/64.5 

700/77.9 

961/S0.1 

961/60.1 

1.148/82.0 

1.1S8/BZ7 

1,333/83J 

1.333/83J 

1,333/63.3 

1.333/83.3 

1.414/83.2 

1.414/83.2 

1.414/83.2 

1.414/83.2 

1.414/83.2 

1.414/83.2 

1.414/83.2 

1.414/8X2 

1,248/83.2 

914/83.1 

418/83.7 

166/83^ 


OisthciS  cartona/ 
percam  (000) 


10/0.9 

10/0j8 

14/1j0 

29/1J 

72/4.0 

77/4.5 

71/8.9 

138/1SJ 

191/15.9 

196/16.3 

232/166 

232/16.6 

267/16.7 

267.167 

267/167 

267/167 

266/168 

286/16.8 

286/168 

286/16  8 

288/16.8 

286/16.8 

286/16.6 

286/168 

252/16.8 

188/16.9 

62/16.3 

34/16.8 


OMrict  3  cartons/ 
parcent  (000) 


10/2.1 
48/4.8 
62/S.8 

66/:.S 
72/5.1 
77/4  8 
86/4.8 
85/5.0 
38/4.8 
38/4.2 
29/2.4 
24/2.0 
14/1.0 
10/0.7  _.. 


Oalhcl  4  cartona/ 
paroaM(000) 


4/0.3 
19/1.2 
29/1.6 
37/2.2 
15/1.8 
24/2.7 
19/1.6 
19/1.6 

6A>.4 


Total  cartona 

<00(M 


1.000 
1.100 
1.200 
1.400 

^JKO 

1,800 
1.700 

•w 

W8 

1.200 
1J00 
1.400 
1.400 
1.800 
1.600 
1.800 
1.800 
1.700 
1.700 
1,700 
1,700 
1,700 
1,700 
1.700 
1.700 
1.S00 
t.100 

soo 


Dated:  September  24. 1<w. 

Robert  C  Kaanejr, 

Deputy  Director.  Fruil  and  Vegetable 
Division. 

[FR  Doc.  91-23406  Filed  9-27-81;  8:45  amj 
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NUCLEAR  REGULA710RY 
COMMISSION 


lOCFRPartll 


RIN  315O-AE09 


DOE-L  or  DOE-Q  Reinvestigation 
Program  for  NRC-R  Access 
Authorization  Renewal  Requirements 

agency:  Nuclear  Regulatory 
Commission. 

ACnoN:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  ameiul 
its  regulatioiLS  to  allow  an  exception  to 
NRC-R  access  authorization  renewal 
requirements.  The  proposed  rule  would 
allow  acceptance  of  the  DOE-L  or  IX)E- 
Q  Reinvestigation  Program  for  NROR 
access  authorization  renewal 
requirements  and  clarify  for  the  licensee 
the  documentation  required  by  the  NRC 
when  an  exception  is  used.  The 
proposed  rule  is  intended  to  reduce 
administrative  and  investigative  costs  to 
the  licensee  and  administrative  costs  to 
the  Federal  government. 


DATES:  The  comment  period  expires 
October  30. 1991.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission  is 
able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to 
the  Secretary.  US,  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
attention:  Docketing  and  Ser\'ice  Branch. 
Deliver  comments  to  One  White  Flint 
North.  11555  Rockville  Pike,  Rockville, 
Maryland,  between  7:30  am  and  4:15  pm 
Federal  workdays. 

Copies  of  the  regulatory  analysis  and 
comments  received  may  be  examined  at 
room  LL6,  2120  L  Street.  NW.  (Lower 
Level).  Washington.  DC. 

FOR  FURTHER  MFORMATtON  CONTACT! 

Ms.  Rocio  Castaneira.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  telephone  (301) 
492-0392. 

SUPPLEMENTARY  MFORMATION: 

Background 

In  1985. 10  CFR  part  11,  "Criteria  and 
Procedures  for  Determining  Eligibility 
for  Access  to  or  Control  over  Special 
Nuclear  Material"  was  amended  in 
§  11.15  to  allow,  among  other  things,  an 
exception  in  the  access  authorization 
renewal  requirements  for  NRC-U 
renewals.  An  NRC-U  special  nuclear 


material  access  authorization  is  required 
for — 

(1)  All  positions  in  the  licence's 
security  force; 

(2)  Management  positions  with  the 
authority  to  direct  the  actions  of 
members  of  the  security  force  or  alter 
security  procedures,  direct  routine 
movements  of  special  nuclear  material, 
or  direct  the  routine  status  of  vital 
equipment 

(3)  All  jobs  which  require  unescorted 
access  within  onsite  alarm  stations;  and 

(4)  All  fobs  which  require  unescorted 
access  to  special  nuclear  material  or 
within  vital  areas. 

The  NRC  provided  an  exception  in 
S  11.15  that  allowed  individuals  subject 
to  the  Department  of  Energy's  (DOE) 
Selective  Reinvestigation  Program  for 
DOE-Q  access  authorization  to  use  the 
DOE  reinvestigation  for  NRC-U  renewal 
requirements.  The  investigative  basis  for 
the  DOE-Q  is  comparable  to  the 
investigative  basis  of  the  NRC-U. 
Allowing  this  exception  for  NRC-U 
renewal  requirements  reduced 
administrative  and  investigative  costs  to 
the  licensees  and  avoided  duplicate 
investigations  of  an  individual 

However,  in  1985,  the  DOE-L 
Selective  Reinvestigation  Program  did 
not  meet  NRC-R  renewal  requirements. 
Therefore,  no  provisions  were  made  for 
allo%*ring  the  use  of  the  DOE-L  Selective 
Reinvestigation  Program  for  NRC-R 
renewal  requirements.  An  NRC-R 
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special  nuclear  material  access 
authorization  is  required  for  an 
individual  whose  job  requires 
unescorted  access  within  protected 
areas  but  does  not  fail  within  any  of  the 
categories  that  require  an  NRC-U  access 
authorization. 

Subsequently,  DOE  implemented  an 
"L"  Reinvestigation  Program  which 
meets  NRC-R  renewal  requirements. 
Accordingly,  the  NRC  has  determined 
that  it  would  be  appropriate  to  amend 
part  11  to  include  the  DOE-L  program. 
The  NRC  has  also  determined  that 
allowing  the  DOE-Q  Reinvestigation 
Program  for  NRC-R  renewal 
requirements  would  be  appropriate.  The 
NRC  has  found  that  many  individuals 
that  have  NRC-R  access  authorizations 
also  have  DOE-Q  clearances  and  are 
thereby  subject  to  reinvestigation  by 
DOE. 

Additionally,  the  NRC  has  found  that 
it  is  unnecessary  to  require  the 
submission  of  fingerprint  cards  for 
NRC-U  or  NRC-R  renewals  when  the 
applicant  is  filing  under  the  exception 
provided  for  in  §  11.15  because  the  cards 
duplicate  those  already  submitted  to  the 
DOE.  Finally,  the  title  of  the  DOE 
program  is  changed  to  reflect  its  current 
title,  i.e.,  "DOE  Reinvestigation 
Program." 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action  described 
as  a  categorical  exclusion  in  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150-0062. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  room 
LL6,  2120  L  Street,  NW.  (Lower  Level). 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Ms. 
Rocio  Castaneira  Division  of  Safeguards 
and  Transportation/Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555.  telephone  (301) 
492-0392. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifies  that  this 
proposed  rule  does  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities.  The 
proposed  rule  affects  three  nuclear  fuel 
facility  licensees.  Because  these 
licensees  are  not  classified  as  small 
entities  as  defined  by  the  NRC's  size 
standards  (December  9, 1985;  50  FR 
50241),  the  Commission  finds  that  this 
proposed  rule  does  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

BackGt  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109  does  not 
apply  to  this  proposed  rule,  and 
therefore,  that  a  backfit  analysis  is  not 
required  because  these  amendments  do 
not  involve  any  provisions  which  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  11 

Hazardous  materials — transportation. 
Investigations,  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements,  Security  measures. 
Special  nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  11. 

PART  11— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  stat.  948.  as 
amended  (42  U.S.C.  2201):  sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841). 

Section  11.15(e)  also  issued  under  sec. 
501,  85  Stat.  290  (31  U.S.C.  483a). 

2.  In  §  11.15,  paragraph  (c)(2)  is 
revised,  paragraph  (c)(3)  is  revised  and 
redesignated  as  paragraph  (c)(5)  and 
new  paragraphs  (c)(3)  and  (c)(4)  are 
added  to  read  as  follows: 

§11.15    Application  for  special  nuclear 
material  acceea  authorization. 

•  •  *  *  * 

(c)  *  *  * 

(2)  An  exception  to  the  NRC-U  special 
nuclear  material  access  authorization 


expiration  date  and  the  time  for 
submission  of  NRC-U  special  nuclear 
material  access  authorization  renewal 
applications  is  provided  for  those 
individuals  who  have  a  current  and 
active  DOE-Q  access  authorization  and 
who  are  subject  to  DOE  Reinvestigation 
Program  requirements.  For  these 
individuals,  the  time  for  submission  of 
NRC-U  special  nuclear  material  access 
authorization  renewal  applications  may 
coincide  with  the  time  for  submission  to 
DOE  of  the  SF-88  pursuant  to  DOE 
Reinvestigation  Program  requirements. 
The  licensee  may  submit  to  NRC, 
concurrent  with  its  submission  to  DOE, 
a  copy  of  the  SF-86  which  is  dated  and 
bears  the  individual's  original  signature, 
together  with  the  forms  and  information 
required  by  paragraphs  (c)(1)  (i),  and  (iv) 
of  this  section,  as  the  supporting 
documentation  for  an  NRC-U  special 
nuclear  material  access  authorization 
renewal  application.  Any  NRC-U 
special  nuclear  material  access 
authorization  issued  in  response  to  a 
renewal  application  submitted  pursuant 
to  this  paragraph  will  not  expire  until 
the  date  set  by  DOE  for  the  next 
reinvestigation  of  the  individual 
pursuant  to  DOE's  Reinvestigation 
Program  (generally  every  five  years). 
NRC-U  special  nuclear  material  access 
authorizations  for  which  timely 
applications  for  renewal  have  been 
made  may  be  continued  beyond  the 
expiration  date,  pending  final  action  on 
the  application. 

(3)  An  exception  to  the  NRC-R  special 
nuclear  material  access  authorization 
expiration  date  and  the  time  for 
submission  of  NRC-R  special  nuclear 
material  access  authorization  renewal 
applications  is  provided  for  those 
individuals  who  have  a  current  and 
active  DOE-L  or  DOE-Q  access 
authorization  and  who  are  subject  to 
DOE  Reinvestigation  Program 
requirements.  For  these  individuals,  the 
time  for  submission  of  NRC-R  special 
nuclear  material  access  authorization 
renewal  applications  may  coincide  with 
the  time  for  submission  to  DOE  of  the 
SF-86  pursuant  to  DOE  Reinvestigation 
Program  requirements.  The  licensee  may 
submit  to  NRC,  concurrent  with  its 
submission  to  DOE,  a  copy  of  the  SF-86 
which  is  dated  and  bears  the 
individual's  original  signature,  together 
with  the  forms  and  information  required 
by  paragraph  (c)(l)(iv)  of  this  section,  as 
the  supporting  documentation  for  an 
NRC-R  special  nuclear  material  access 
authorization  renewal  application.  Any 
NRC-R  special  nuclear  material  access 
authorization  issued  in  response  to  a 
renewal  application  submitted  pursuant 
to  this  paragraph  will  not  expire  until 
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the  date  set  by  DOE  for  the  next 
reinvestigation  of  the  individual 
pursuant  to  DOE's  Reinvestigation 
Program  (generally  every  five  years). 
NRC-R  special  nuclear  material  access 
authorizations  for  which  timely 
applications  for  renewal  have  been 
made  may  be  continued  beyond  the 
expiration  date,  pending  final  action  on 
the  application. 

(4)  If  the  licensee  uses  either  of  the 
exceptions  as  specified  in  paragraphs 
(c)(2)  or  (c)(3)  of  this  section  for  an 
individual  who  is  subject  to  an  NRC-U 
or  NfRC-R  reinvestigation,  the  licensee 
shall  submit  at  that  time,  (and  at  the 
time  of  each  subsequent  reinvestigation) 
concurrent  with  its  submission  to  DOE, 
even  if  less  than  five  years  has  passed 
since  the  date  of  the  issuance  or 
renewal  of  the  NRC-U  or  NRC-R  access 
authorization,  a  copy  of  the  SF-86  which 
is  dated  and  bears  the  individual's 
original  signature,  together  with  the 
forms  and  information  required  by 
paragraphs  (c)(1)  (i).  and  (iv)  for  NRC-U 
renewal  requests  or  the  information 
required  by  paragraph  (c)(l)(iv)  for 
NRC-R  renewal  requests  as  the 
supporting  documentation  for  the 
renewal  application.  Failure  to  file  a 
renewal  application  concurrent  with  the 
time  for  submission  of  an  individual's 
SF-86  to  DOE  pursuant  to  DOE 
Reinvestigation  Program  requirements 
will  result  in  the  expiration  of  the 
individual's  NRC  special  nuclear 
material  access  authorization. 

(5)  Notwithstanding  the  provisions  of 
paragraphs  (c)(2).  (c)(3),  or  (c)(4)  of  this 
section,  the  period  of  time  for  the  initial 
and  each  subsequent  NRC-U  or  NRC-R 
renewal  application  to  NRC  may  not 
exceed  7  years.  Any  individual  who  is 
subject  to  the  DOE  Reinvestigation 
Program  requirements  but,  for 
administrative  or  other  reasons,  does 
not  submit  reinvestigation  forms  to  DOE 
within  7  years  of  the  previous 
submission,  shall  submit  a  renewal 
application  to  NRC  using  the  forms 
prescribed  in  paragraph  (c)(1)  of  this 
section  before  the  expiration  of  the  7 
year  period.  Failure  to  request  an  NRC- 
U  or  NRC-R  renewal  for  any  individual 
within  the  7  year  period  will  result  in 
termination  of  the  individual's  NRC-U 
or  NRC-R  aocess  authorization. 
***** 

Dated  at  Rockville.  Maryland  this.lSth  day 
of  September,  1991. 

For  the  Nuclear  Regulatory  Commission, 
lames  M.  Taylor. 

Executive  Director  for  Operations. 
[PR  Doc.  91-23477  Filed  9-27-91;  8:45  amj 

BILUNO  CODE  7S90-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-NM-164-AO] 

Alrwofttiiness  Directhres;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  would  require 
modification  of  the  lever  and  bracket 
assemblies  and  connecting  bolts  for  the 
off-wing  escape  slide  compartment  door 
opening  actuators.  This  proposal  is 
prompted  by  reports  of  operators  unable 
to  adjust  the  travel  on  the  actuator  firing 
pins  to  obtain  the  required  engagement, 
and  insufficient  connecting  bolt  length. 
This  condition,  if  not  corrected,  could 
result  in  an  inadvertent  in-fiight  off-wing 
escape  slide  deployment  during  fiight 
and  consequent  damage  to  the  airplane, 
or  failure  of  the  off-wing  escape  system 
to  deploy  when  required  for  an 
emergency  evacuation. 
DATES:  Comments  must  be  received  no 
later  than  November  12, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
164-AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  being  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jayson  Claar.  Seattle  Aircraft 
Certification  Office.  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2784. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 


address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-164-AD.'  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

Several  operators  of  Boeing  Model  767 
series  airplanes  have  reported  that  they 
were  unable  to  obtain  the  minimum 
firing  pin  travel  required  when  re-rigging 
the  off-wing  escape  system  with  a  new 
escape  slide  compartment  door  opening 
actuator.  To  ensure  that  minimum  firing 
pin  travel  is  obtained,  the  lever  that 
connects  the  door  opening  actuator 
output  shaft  to  the  integrator  input  shaft 
was  modified.  The  attachment  bracket 
for  the  lever  was  also  modified.  These 
modifications  corrected  the  insufficient 
firing  pin  travel;  however,  the  bolt  that 
connects  the  lever  to  the  attachment 
bracket  has  been  found  to  have 
insufficient  length  to  ensure  proper 
retention  of  the  lever.  Failure  to  obtain 
the  minimum  firing  pin  travel  may  result 
in  an  inadvertent  in-flight  off-wing 
escape  slide  deployment  during  flight 
and  consequent  damage  to  the  airplane^ 
or  failure  of  the  off-wing  escape  system 
to  deploy  when  required  for  an 
emergency  evacuation. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-25-0137, 
Revision  1,  dated  May  9, 1991.  Mrfaich 
describes  modification  of  the  lever, 
bracket,  and  attachment  bolts 
connecting  the  off-wing  escape  slide 
door  open  actuator  and  the  o^-wing 
system  integrator.  The  modifications 
will  increase  the  maximum  travel  of  the 
actuator  firing  pin.  This  is  intended  to 
prevent  the  addressed  problem. 
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Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  and  AD  is  proposed  which 
would  require  modification  of  the  off- 
wing  escape  slide  deployment  system  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  318  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  131  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
♦hat  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Modification  parts  will  be  provided  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $57,640. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  Ihe  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  use.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1933):  and  14  CFR  11.89. 


§39.13    [AmeiKted] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-164-AD. 

Applicability:  Model  767  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  767-25- 
0137.  Revision  1,  dated  May  9, 1991, 
certificated  in  any  category. 

Compliance:  Required  within  the  next  18 
months  after  the  effective  date  of  this  AD, 
unless  previously  accomplished. 

To  ensure  proper  deployment  of  the  off- 
wing  escape  system,  accomplish  the 
following: 

(a)  Modify  the  off-wing  escape  system  in 
accordance  with  Boeing  Service  Bulletin  767- 
25-0137.  Revision  1,  dated  May  9, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124.  These  documents 
may  be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  land  Avenue  SW.,  Renton, 
Washington. 

Issued  in  Renton,  Washington,  on 
September  10, 1991. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-23452  Filed  9-27-91;  8:45  am] 

BtLLINO  CODE  MIO-IS-M 


14  CFR  Part  39 

[Docket  No.  91-NM-168-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  would  require 
installation  of  a  decompression  panel 
and  flapper  valve  in  the  aft  lower  lobe 
at  station  1920.  This  proposal  is 
prompted  by  one  operator's  report  that 
the  decompression  panel  and  flapper 


valve  were  not  installed  on  some  of  its 
airplanes.  This  condition,  if  not 
corrected,  could  result  in  an 
uncontrollable  fire  in  the  aft  lower  lobe, 
if  a  fire  breaks  out  in  that  compartment. 
DATES:  Comments  must  be  received  no 
later  than  November  12, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention; 
Airworthiness  Rules  Docket  No.  91-NM- 
16ft-AD,  1601  Lind  Avenue  SW..  Renton, 
Washington,  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Croup.  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Averiue 
SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  W.  Frey.  Seattle  Aircraft 
Certification  Office.  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  227-2673.  Mailing 
address;  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-^056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket.  . 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  91-NM-168-AD."  The 


Discussion 
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post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion      | 

One  operator  of  Boeing  Model  747 
Series  airplanes  reported  that  the  air 
control  valve  installation  in  the  aft 
lower  lobe  compartment  at  station  1920 
was  not  installed  on  some  of  its 
airplanes.  The  air  control  valve 
installation  consists  of  a  decompression 
panel  and  a  flapper  valve.  If  the 
decompression  panel  and  flapper  valve 
are  not  installed  in  a  Class  C  aft  lower 
lobe  compartment,  halon  fire 
extinguishing  agent  released  in  response 
to  a  fire  will  leak  out  through  the  hole 
where  the  air  control  valve  was  to  be 
installed,  allowing  the  fire  to  bum 
uncontrolled.  If  the  decompression  panel 
and  flapper  valve  are  not  installed  in  a 
Class  E  aft  lower  lobe  compartment,  air 
leakage  through  the  hole  will  provide  a 
source  of  oxygen  to  any  fire  that  breaks 
out  in  the  compartment. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
21A2312.  and  Boeing  Service  Bulletin 
747-21-2317.  both  dated  May  30. 1991, 
which  describe  the  procedures  to  install 
a  decompression  panel  and  flapper 
valve  in  the  aft  lower  lobe  at  station 
1920.  This  installation  will  reduce  halon 
leakage  in  aft  lower  lobe  Class  C  cargo 
compartments  by  decreasing  the  area 
available  for  halon  to  exit  the 
compartment.  This  installation  will  also 
enable  reduced  air  flow  during  a  fire  in 
the  aft  lower  lobe  Class  E  cargo 
compartments.  Additionally,  the 
required  type  design  extinguishing 
capability  will  be  achieved  with  the 
installation  of  the  decompression  panel 
and  flapper  valve. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  installation  of  a 
decompression  panel  and  flapper  valve. 
in  accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  14  Model  747 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
4  airplanes  of  U.S.  registry  would  be 
affected  by  this  AD.  that  it  would  take 
approximately  8  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $55 
per  manhour.  The  estimated  cost  of  part 
is  $346  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$3,144. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subject  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-168-AD. 

Applicabihty:  Model  747  series  airplanes: 
as  listed  in  Boeing  Alert  Service  Bulletin  747- 
21A2312,  and  in  Boeing  Service  bulletin  747- 
21-2317,  both  dated  May  30 1990:  certificated 
in  any  category. 

Compliance:  Required  within  the  next  60 
days  after  the  effective  date  of  this  AD. 
unless  previously  accomplished. 

To  reduce  the  potential  for  an 
uncontrollable  fire  in  the  aft  lower  lobe 
compartment,  accomplish  the  following: 

(a)  Install  a  decompression  panel  flapper 
valve  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-21A2312.  or  Boeing 
Service  Bulletin  747-21-2317.  both  dated  May 

.30, 1991.  as  applicable. 

(b)  An  Alternative  method  of  compliance 
or  adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  manager. 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 


Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  .^i^plane 
Directorate,  1610  Lind  Avenue  SW..  Renton. 
Washington. 

Issued  in  Renton,  Washington,  on 
September  10, 1991. 

Dairell  M.  Paderaon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-23451  Filed  9-27-91:  8:45  amj 

MLUNO  CODE  W10-13-M 


14  CFR  Part  39 

(Docket  No.  91-CE-62-AD1 

Airworthiness  Directives;  British 
Aerospace  (BAe)  Limited  Jetstream 
Model  3201  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  BAe  Limited 
Jetstream  Model  3201  airplanes.  This 
proposed  action  would  require  a  cold 
work  expansion  process  to  the  bolt 
holes  in  the  wing  spar  webs.  Fatigue 
cracks  have  been  found  around  the 
periphery  of  the  three  fuel  tank  access 
panels  of  the  wing  spar  webs  at  Wing 
Station  (WS)  36  and  WS  83.  The  actions 
specified  in  this  proposed  AD  are 
intended  to  prevent  fatigue  failure  of  the 
wing  structure  on  the-affected  airplanes. 
DATES:  Comments  must  be  received  on 
or  before  November  22, 1991. 

addresses:  BAe  Service  Bulletin  57-)M 
8160.  dated  June  19, 1991.  that  is 
discussed  in  this  AD  may  be  obtained 
from  British  Aerospace,  Manager 
Product  Support,  Commercial  Aircraft 
Limited.  Airlines  Division.  Prestwick 
Airport.  Ayrshire.  KA9  2RW  Scotland; 
Telephone  (44-292)  79888:  Facsimile  (44- 
292)  79703;  or  British  Aerospace,  Inc.. 
Librarian,  Box  17414,  Dulles 
International  Airport,  Washington,  DC. 
20041;  Telephone  (703)  435-9100; 
Facsimile  (703)  435-2628.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
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triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rufes  Docket  No.  91-CE-62- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Fridcjy,  holidays  excepted. 
FOR  FUfrmCR  INRMMATION  CONTACT: 
Mr.  Raymond  A.  Stoer.  Project  Manager, 
Brussels  Aircraft  Certification  Office, 
Europe.  Africa,  Middle  East  Office. 
F.AA,  c/o  American  Embassy,  1000 
Brussels,  Belgium;  Telephone 
322.513.3^30  extension  2710;  or  Mr.  John 
P.  Dow,  Sr.,  Project  Officer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  601  E.  12lh 
Street,  Kansas  City  Miasouri  64106: 
Telephone  (816)  426-6932:  Facsimile 
(816)426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commiinications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  speciOed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental  and  ener^  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  coramentSv 
in  the  Rulea  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  ef  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F.\A,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel  Attention: 
Rules  Docket  No.  91-CE-«2-AD,  room 
155a  601  E.  12di  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  several  ccacks  have  been 
found  around  the  periphery  of  the  t^ee 
fuel  tank  access  panels  on  the  main 


wing  spar  web  between  Wing  Station 
(WS)  38  and  WS  83  on  a  BAe  Limited 
Jetstream  Model  3201  wing  fatigue  test 
specimen.  The  CAA  reports  that  cracks 
in  this  area  could  reduce  the  established 
fatigue  life  of  the  wing.  The 
manufacturer,  British  Aerospace  (BAe) 
Limited  has  issued  Service  Bulletin  57- 
JM  5160,  dated  June  19, 1991.  which 
specifics  a  cold  work  expansion  process 
to  the  Vie  inch  diameter  boll  holes 
around  the  periphery  of  the  three  fuel 
tank  access  panels  on  the  wing  main 
spar  webs  between  WS  36  and  WS  83. 
The  CAA  classified  this  service  bulletin 
as  mandatory  in  order  to  assure  the 
airworthiness  of  these  airplanes  in  the 
United  Kingdom.  The  airplanes  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States.  Pursuant  to-a  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  totally  informed  of  the 
above  situation. 

The  FAA  has  examined  the  findings  of 
the  CAA,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States.  Since 
this  condition  could  exist  or  develop  in 
other  BAe,  Limited  Jetstream  Model  3201 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  a  cold  work 
expansion  process  to  the  ^«  inch 
diameter  bolt  holes  around  the 
periphery  of  the  three  fuel  tank  access 
panels  on  the  wing  main  spar  webs 
between  WS  36  and  WS  83  in 
accordance  wHh  the  Accomplishment 
Instructions  of  BAe  SB  57-JM  510a 
dated  June  19. 1991. 

It  is  estimated  that  89  airplanes  in  the 
U.S.  registry  would  be  affected  by  the 
proposed  AD,  that  it  would  take 
approximately  70  hours  per  airplane  to 
accomplish  the  proposed  action.- and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  would 
be  provided  by  the  manufacturer  at  no 
cost  to  the  operator.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $342,65a  The  FAA 
anticipates  that  the  proposed 
compliance  schedule  would  allow 
sufficient  scheduling  flexibility  so  that 
operators  could  accomplish  the 
proposed  actions  during  regularly 
scheduled  maintenance,  which  would 
reduce  the  cost  per  airplane  per  operator 
for  this  proposed  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship- 
between  the  national  government  and 
the  States,  or  on  the  (tistribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Februarj'  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
localion  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposed  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED! 

1.  The  authority  citation  forpart  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.39. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  Ad: 

British  Aeroapace  (BAe^,  Limit«d:  Docket 
No.  91-CE-63-AD. 

Applicability:  Jetstream  Model  3201 
Airplane  (serial  numbecs  1  through  922), 
certificiited  in  any  category. 

Compliance:  Upon  the  accumulation  of 
6.080  landings,  or  within  the  next  1.060 
landings  after  the  effective  date  of  this  AO, 
whichever  occurs  later,  unless  already 
accomplished. 

Nets:  If  no  record  of  landings  is 
maintained,  hours  time-in-service  (TIS)  may 
be  used  with  one  hour  TIS  equal  to  two 
landings.  For  example,  100  hours  TIS  is  eojual 
to  200  landings. 

To  prevent  fatigue  failure  of  the  wing 
structure,  accomplish  the  following: 

(a)  Modify  the  Vit  inch  diameter  blot  hoU-s 
around  the  periphery  of  the  three  fuel  tank 
access  panels  on  the  wing  main  spar  webs 
between  Wing  Station  (WS)  36  and  WS  83  in 
accordance  with  the  Accomplishment 
Instructions  of  BAe  Service  Bulletin  57-(.M 
8160.  dated  fune  19. 1991. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
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operate  the  airplane  to  a  location  where  the 
requirements  of  this  Ad  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Brussels  Aircraft 
Certification  Office.  Europe.  Africa.  Middle 
East  Office,  FAA.  c/o  American  Embassy, 
1000  Brussels.  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Brussels  Aircraft  Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  British  Aerospace, 
Manager  Product  Support,  Commercial 
Aircraft  Limited,  Airlines  Division.  Prestwick 
Airport,  Ayrshire,  KA9  2RW  Scotland:  or 
British  Aerospace,  Inc.,  Librarian,  Box  17414, 
Dulles  International  Airport.  Washington, 
DC,  20041.  This  document  may  also  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel  room  1558. 
6001  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  13. 1991. 

Barry  D.  Clements. 

Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Sen'ice 

|FR  Doc.  91-23450  Filed  9-27-Bl;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  799 
IDocket  No.  910925-1225] 

Revisions  to  the  Commerce  Control 
List;  Equipment  Related  to  the 
Production  of  Chemical  and  Biological 
Weapons 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
action:  Proposed  rule. 

summary:  The  Bureau  of  Export 
Administration  maintains  the  Commerce 
Control  List  (CCL),  Supplement  No.  1  to 
§  799.1  of  the  Export  Administration 
Regulations  (EAR).  This  rule  proposed  to 
amend  the  CCL  by  revising  Export 
Control  Classification  Numbers  (ECCNs) 
1B70E,  1B71E,  and  1C65E.  These  ECCNs 
control  items  that  can  be  used  in  the 
production  of  chemical  weapons 
precursors,  chemical  warfare  agents,  or 
biological  weapons.  Most  of  the  changes 
proposed  by  this  rule  are  intended  to 
conform  the  U.S.  chemical  equipment 
list  to  the  list  being  considered  for 
adoption  by  countries  participating  in 
the  AustraUa  Group. 
DATES:  Comments  must  be  received  by 
October  30. 1991. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Willard  Fisher, 


Office  of  Technology.and  Policy 
Analysis,  Bureau  of  Export 
Administration.  Department  of 
Commerce.  P.O.  Box  273.  Washington. 
DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  questions  on  foreign  policy  controls, 
call  Toni  Jackson,  Office  of  Technology 
and  Policy  Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
4531. 

For  questions  of  a  technical  nature  on 
chemical  weapon  precursors,  biological 
agents,  and  equipment  that  can  be  used 
to  produce  chemical  and  biological 
weapons  agents,  call  James 
Seevaratnam.  Office  of  Technology  and 
Policy  Analysis.  Bureau  of  Export 
Administration,  Telephone;  (202)  377- 
5695 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  13. 1991,  the  Bureau  of 
Export  Administration  (BXA)  published 
in  the  Federal  Register  an  interim  rule 
that  imposed  a  validated  licensing 
requirement  on  exports  of  certain  dual- 
use  equipment  that  can  be  used  to 
produce:  (a)  Chemicals  or  biological 
agents  controlled  by  ECCNs  1C60C  and 
1C61B  (formerly  ECCNs  4798B,  4997B.  or 
4998B)  on  the  CCL.  or  (b)  chemical  or 
biological  warfare  agents  controlled 
under  the  International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120- 
130).  Effective  with  the  publication  of 
that  rule,  such  dual-use  equipment 
required  a  validated  license  for  export 
or  reexport  to  Country  Groups  S  and  Z 
and  to  the  regions  and  countries  listed  in 
Supplement  No.  5  to  part  778.  The  March 
13, 1991,  interim  rule  addressed  some  of 
the  measures  called  for  in  President 
Bush's  December  13, 1990.  decision  on 
the  Enhanced  Proliferation  Control 
Initiative  (EPCI)  and  included  in 
Executive  Order  12735  of  November  16, 
1990,  on  Chemical  and  Biological 
Weapons  Proliferation. 

The  changes  in  this  rule  are  being 
proposed  after  full  consideration  of  the 
more  than  seventy-five  comments  that 
BXA  has  received  on  the  March  13, 1991, 
interim  rule  and  two  other  EPCI  rules 
that  were  published  on  the  same  date. 
Twenty-three  commenters  criticized  the 
fact  that  all  (hree  EPCI  rules  contained 
unilateral  export  controls.  They  felt  that 
the  costs  and  delays  of  the  licensing 
process  would  hurt  the  competitiveness 
of  U.S.  companies  vis-a-vis  foreign 
producers  and  that  the  unilateral 
controls  would  prove  ineffective  due  to 
the  widespread  foreign  availability  of 
the  controlled  items.  Fourteen 
commenters  argued  that  foreign 
availability  makes  the  imposition  of 


multilatera)  controls  the  only  realistic 
approach.  Three  of  these  commenters 
suggested  that  a  deadline  be  established 
for  the  creation  of  multilateral  controls 
and  that  failure  to  meet  the  deadline 
should  result  in  the  termination  of 
unilateral  controls.  The  Department  is 
sensitive  to  the  arguments  against 
unilateral  controls  and  intends  to 
reevaluate  these  controls  annually. 
Among  the  factors  that  will  be 
considered  in  deciding  whether  to 
maintain  these  controls  will  be  whether 
comparable  controls  have  been  adopted 
multilaterally. 

The  vast  majority  of  those  who 
commented  on  the  new  ECCNs  added 
by  the  March  13, 1991,  interim  rule  felt 
that  the  technical  parameters  describing 
the  commodities  controlled  by  these 
ECCNs  were  too  broad  and  caught  a 
large  number  of  commodities  that  had 
broad  commercial  applications  (e.g., 
food  processing,  water  treatment)  and 
that  were  not  essential  for  the 
production  of  chemical  and  biological 
weapons.  Other  commenters  criticized 
the  technical  parameters  of  these 
ECCNs  as  being  too  vague  for  them  to 
classify  their  products  with  any  level  of 
confidence. 

At  the  May.  1991,  meeting  of  the 
Australia  Group,  the  United  States 
sought  the  agreement  of  all  Australia 
Group  governments  to  adopt 
comparable  controls  on  the  chemical 
production  equipment  listed  in  the 
March  13  interim  rule.  The  twenty- 
member  Australia  Group,  in  which  the 
United  States  participates,  seeks  to 
prevent  the  proliferation  of  chemical 
end  biological  weapons.  The  delegates 
agreed,  subject  to  approval  by  their 
governments,  to  establish  a  common 
control  list  for  exports  of  dual-use 
chemical  manufacturing  equipment  and 
technical  data  that  is  similar  to  the  U.S. 
list.  This  proposed  rule  describes 
changes  to  the  U.S.  list  published  on 
March  13, 1991,  that  would  conform  the 
U.S.  chemical  equipment  list  to  the  list 
being  considered  for  adoption  by  the 
Australia  Group. 

Concurrent  with  the  consideration  of 
the  Australia  Group's  proposed 
equipment  list  by  member  governments, 
the  U.S.  is  requesting  comments  on  the 
changes  that  would  conform  the  U.S.  list 
to  the  proposed  Australia  Group  list. 
Commerce  is  particularly  interested  in 
assessing  the  trade  impact  of  these 
changes  for  exports  to  regions  and 
countries  listed  in  Supplement  No.  5  to 
part  778. 

The  U.S.  expects  the  Australia  Croup 
to  discuss  these  matters  and  those 
related  to  biological  weapons  agents  at 
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the  December  1991  meeting  of  the 
Australia  Group. 

This  rule  also  proposes  ta  revise 
ECCNs  1B71E  and  1C65E  (formerly 
ECCNs  5165F  and  59g7F)  to  clarify  the 
technical  description  of  the  controlled 
commodities  and  published  in  the  March 
rule. 

Specificallj',  ECCNs  tBTOE,  IBTIE, 
and  1C65E  are  proposed  to  be  revised  as 
followsr 

ECCN1B70E 

(1)  lB70.a  (fbrnrerly  5129F)  currently 
coi>troI»  reactor  vessels  with  a  capacity 
greater  than  5  liters,  storage  tanks  and 
container;  ivith  a  capacity  greater  than 
10  liters,  a.id  distiUatkHi  columns  with  a 
capacity  gieater  than  2  liters  per  hour. 
This  rule  proposes  to  revise  lB70.a  to 
control  batch  reactor  vessels  having  a 
total  volume  greater  than  0.1  m*  and 
less  than  15  m^  contimtoas  reactor 
vessels  with  a  production  throughput 
greater  than  1  kg./br.,  storage  tanks  and 
containers  with  a  total  volume  greater 
than  0.1  m'.  and  distillation  columns 
having  a  diameter  greater  than  1  m. 
ECCN  lB70.a  would  continue  to  control 
equipment  hned  with  nickel  or 
constructed  of  alloys  with  a  nickel 
content  greater  than  40%  by  weight,  hi 
addition.  ECCN  lB70.a  would  control 
equipment  made  from  or  lined  with  any 
of  the  following:  Alloys  with  more  than 
25%  nickel  and  20%  chromium  by  weight.- 
glass,  or  graphite  (for  heat  exchangers 
only). 

(2)  lB70.b  (formerly  5132F)  currently 
controls  any  pumps  or  valves  designed 
to  be  vapor  leak  proof.  The  entry  would 
be  revised  to  corrtrol  only  double  seal, 
canned  drive,  magnetic  drive,  bellows, 
or  diaphragm  pumps  that  are  made  from 
or  lined  with  any  of  the  following: 
Nickel,  alloys  with  more  than  40%  nickel 
by  weight,  alloys  with  more  than  25% 
nickel  and  20%  chromium  by  weight, 
fluoropolymers,  or  tantalum.  Valves 
would  be  controlled  under  lB70.c. 

(3)  1B70.C  (formerly  5133F)  currently 
controls  chemical  process  sensors 
encased  in  nickel  alloy  having  a  nickel 
content  greater  than  40%.  This  rule 
proposes  to  revise  lB70.c  to  control 
bellows  valves,  diaphragm  valves,  or 
double-seal  valves  and  multi-walled 
piping  made  from  er  lir»ed  with  any  of 
the  following:  Nickel,  alloys  with  more 
than  40%  nickel  by  weight,  alloys  with 
more  ihan  25%  nickel  and  20%  chromium 
by  weight,  or  fluoropolymers. 

(4)  lB70.d  (formerly  5134F)  currently 
controls  filling  equipment  enclosed  in  a 
glove  box  or  similar  environmental 
barrier,  or  incorporating  a  nickel-lined 
or  Hastelloy  nozzle.  This  rule  proposes 
to  revise  lB70.d  to  conL-ol  filling 
equipment  made  from  or  lined  with  any 


of  the  following:  Nickel,  alloys  with 
more  than  40%  nickel  by  weight,  or 
alloys  with  more  than 25%  nickel  and 
20%  chromium  by  weight. 

(5)  lB70.e  (formerly  5135F)  would  be 
revised  to  further  clarify  which 
incinerators  are  of  concern  for  chemical 
weapons  production.  This  rale  proposes 
to  control  incinerators  that  have  an 
average  combustion  chamber 
temperature  greater  than  1000°  C  and  a 
waste  supfdy  system  Imed  with  any  of 
the  following:  Nickel,  alloys  with  more 
than  40%  nickel  by  weight,  alloys  with 
more  than  25%  nickel  and  20%  chromium 
by  weight,  or  ceramics. 

(6)  lB7af  (formerly  5140F)  currently 
controls  toxic  gas  mooitoring  systems 
(for  detecting  chemical  warfare  agents, 
chemical  weapons  precursors,  and 
phosphorus,  sulphur,  or  fluorine 
compounds)  that  are  designed  for 
continuous  operation  and  are  capable  of 
detecting  such  chemicals  at  a 
concentration  less  than  0.t  milligrams 
per  cubic  meter  of  air.  This  entry  would 
be  revised  to  control  systems  capable  of 
detecting  such  chemicals  at  a 
concentration.  less  than  0.3  milligrams 
per  cubic  meter  of  air.  In  addition.  lB70.f 
would  control  toxic  gas  monitoring 
systems  capable  of  detecting  chemical 
compounds  having  an  anticholinesterase 
function.  These  were  previously  covered 
under  lB7ag  (formerly  5141F). 

ECCN1B71E 

1B713  (formerly  5165F)  currently 
controls  detection  or  assay  systems  that 
are  capable  of  detecting  concentrations 
of  less  than  one  part  per  million  in  air  of 
biological  agents  or  toxins  controlled  by 
ECCN  1C61B  (formerly  ECCNs  4897B 
and  4998fl).  This  rule  would  clarify  that 
lB71.a  controls  only  those  systems 
designed  to  detect  biological  agents, 
spores,  or  toxins  on  a  continuous  basis. 

ECCN1C65E 

This  entry  (formerly  ECCN  5997F) 
would  be  revised  to  clarify  that  it 
controls  only  complex  media  specially 
formulated  for  the  growth  of 
microorganisms  in  Class  3  or  Class  4. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.].  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0694- 
0005  and  0694-0010. 

3.  This  rule  does  not  contaiB  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 


assessment  under  Executive  Order 
12812. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U5.C. 
553)  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  US.C. 
553.  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  proposed  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  eariiest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  October  30, 1991. 
The  Department  will  consider  all 
comments  received  before  the  close  df 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  caimot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentiality  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments  and 
will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 
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The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue.  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo,  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-5653. 

List  of  Subjects  m  15  CFR  Part  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  799  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799]  is  proposed  to  be 
amended  as  follows: 

PART  79»— (AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  799  is  revised  to  read  as  follows: 

Authorit}':  Pub.  L  96-72.  93  Stat  503  (50 
U.S.C.  app.  2401  et  seq.],  as  amended;  Pub.  L 
95-223,  91  Stat.  1826  (50  \i&.C  1701  etseq.Y 
Pub.  L  95-242,  92  Stat.  141  (42  U.S.C.  2138(a)): 
E.0. 12058  of  May  11, 1978  (43  FR  20947,  May 
16, 1978);  E.0. 12214  of  May  2, 1980  (45  FR 
29783,  May  6, 1980);  E.0. 12730  of  September 
30. 1990  (55  FR  40373,  October  2, 1990);  and 
EO.  12733  of  November  16, 1990  (55  FR  48587, 
November  20, 1990). 

Supplamtnt  No.  1  to  S  799.1    [Amondad] 

2.  In  Supplement  No.  1  to  8  799.1  (the 
Commerce  Control  List),  Category  1 
(Materials),  ECCN  1B70E  is  revised  to 
read  au  follows: 

1 B70E    Equipment  that  can  b*  usad  In  the 
production  of  c^emical  weapons 
precursors  and  chemical  warfare  agenta. 

Requirementa 

Validated  License  Required:  SZ, 
Supp.  5  to  part  778  of  this  subchapter 
Unit:  Number 
Reason  for  Control:  CB 
GLV:9a 
CCT:No 
GFW:  No 

List  of  ttems  Controlled 

a.  Chemical  processing  equipment 
described  in  paragraph  a.l  having  any  of 
the  characteristics  described  in 
paragraph  a.2: 

a.l  Chemical  processing  equipment,  as 
follows: 


a.l.a.  Batch  reactor  vessels,  with  a 
total  volume  greater  than  0.1  ra'  and 
less  than  15  m'; 

a.l.b.  Continuous  reactor  vessels  with 
a  production  throughput  greater  than  1 
kg/h; 

a.l.c.  Storage  tanks  and  containers, 
with  a  total  volume  greater  than  0.1  m'; 

a.l.d.  Heat  exchangers; 

a.l.e.  Distillation  columns  having  a 
diameter  greater  than  1  m; 

a.l.f.  Condensers;  or 

a.l.g.  Degassing  equipment; 

a.2  Made  from  or  lined  with  any  of  the 
following  materials: 

a.2.a.  Nickel; 

a.2.b.  Alloys  with  more  than  40% 
nickel  by  weight; 

a.2.c.  Alloys  with  more  than  25% 
nickel  and  20%  chromium  by  weight; 

a.2.d.  Glass;  or 

8.2.8.  Graphite  (for  heat  exchangers 
only). 

b.  Pumps  described  in  paragraph  b.l 
having  any  of  the  characteristics 
described  in  paragraph  b.2: 

b.l.  Pumps,  as  follows: 

b.l. a.  Double-seal  pumps; 

b.l.b.  Canned  drive  pumps; 

b.l.c.  Magnetic  drive  pumps; 

b.l.d.  Bellow  pumps;  or 

b.l.e.  Diaphragm  pumps; 

b.2.  Li  which  the  part  that  comes  in 
contact  with  the  fluids  is  made  from  or 
lined  with  any  of  the  following 
materials: 

b^.a.  Nickel; 

b.2.b.  Alloys  with  more  than  40% 
nickel  by  wei^t; 

b.2.c.  Alloys  with  more  than  25% 
nickel  and  20%  chromium  by  weight 

b.2.d.  Fluoropolymers,  including  PTFE, 
PVDF,  PFA;  or 

b.2.e.  Tantalum. 

c.  Valves  described  in  paragraph  al 
having  any  of  the  characteristics 
described  in  paragraph  c2: 

c.l.  Valves  and  multi-walled  piping,  as 
follows: 

c.l.a.  Bellows  valves; 

c.l.b.  Diaphragm  valves; 

d.c.  Double-seal  valves;  or 

c.l.d.  Multi-walled  piping 
incorporating  a  leak  detection  port; 

c.2.  In  which  the  part  that  comes  in 
contact  with  the  fluids  is  made  from  or 
lined  with  any  of  the  following 
materials: 

c.2.a.  Nickel; 

c.2.b.  Alloys  with  more  than  40% 
nickel  by  weight, 

c.2x.  Alloys  with  more  ihan  25% 
nickel  and  20''o  chromium  by  weight;  or 

c.2.d.  Fluoropolymers,  including  PTFE, 
PVDF,  PFA. 

d.  Filling  equipment  in  which  the  part 
that  comes  in  contact  with  fluids  is 
made  from  or  lined  with  any  of  the 
following  materials: 


d.1.  Nickel; 

d.2.  Alloys  with  more  than  40%  nickel 
by  weight;  or 

d.3.  Alloys  with  more  than  25%  nickel 
and  20%  chromium  by  weight 

e.  Incinerators,  with  an  average 
combustion  cham'oer  temperature 
greater  than  1,000  °C  in  which  the  waste 
supply  system  is  made  from  or  lined 
with  any  of  the  following  materials: 

e.l.  Nickel; 

e.2.  Alloys  with  more  than  40%  nickel 
by  weight; 

e.3.  Alloys  with  more  than  25%  nickel 
and  20%  chromium  by  weight  or 

e.4.  Ceramics. 

f.  Toxic  gas  monitoring  systems 
having  either  of  the  following 
characteristics: 

f.l.  Capable  of: 

f.l.a.  Detecting  chemical  warfare 
agents  and  chemical  weapons 
precursors,  as  well  as  phosphorus, 
sulphur,  fluorine,  chlorine,  and  their 
compounds,  at  a  concentration  less  than 
0.3  milligrams  per  cubic  meter  of  air  and 

f.l.b.  Continuous  operation;  or 

f.2  Capable  of  detecting  chemical 
compounds  having  an  anticholinesterase 
function. 

Supplement  No.  1  to  9  799.1    [Amended] 

3.  In  Supplement  No.  1  to  9  799.1  (the 
Commerce  Control  List),  Category  1 
(Materials),  ECCN  1B71E  is  revised  to 
read  as  follows: 

1B71E    Equipment  that  oen  be  need  In  Ml* 
production  of  biotoQical  weapons. 

Requh  ements 

Validated  License  Required:  SZ, 
Supp.  5  to  part  778  of  this  subchapter 
Unit-  Number 
Reason  for  Control:  CB 
GLV:SO 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

a.  Detection  or  assay  systems, 
designed  for  continuous  operation,  that 
are  capable  of  detecting  concentrations 
of  less  than  one  part  per  million  in  air  of 
biological  agents,  spores,  or  toxins 
controlled  by  ECCN  1C61. 

b.  Biohazard  containment  equipment 
as  follows: 

b.l.  Complete  P3  or  P4  level 
laboratory  facilities; 

b.2.  Equipment  that  incorporates  or  is 
contained  in  a  P3  or  P4  containment 
housing. 

c.  Equipment  for  the 
microencapsulation  of  Hve  . 
microorganisms. 
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Supplement  No.  1  to  §  799.1    [Amended] 
4.  In  Supplement  No.  1  to  §  799.1  (the 
Commerce  Control  List),  Category  1 
(Materials).  ECCN  1C65E  is  revised  to 
read  as  follows: 

1C65E    Complex  media  for  the  growtti  of 
microorganisms  In  Class  3  or  Class  4  In 
quantities  greater  than  100  kilograms. 

Note:  Complex  media  is  deflned  to  be 
media  that  is  specially  formulated  for  growth 
of  microorganisms  in  Class  3  or  Class  4. 

Requirements 

Validated  License  Required:  SZ. 
Supp.  5  to  part  778  of  this  subchapter 

Unit:  $  value 

Reason  for  Control:  CB 

GLV:%0 

OCT:  No 

GFW:  No 

Dated:  September  24. 1991. 
James  M .  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  91-23382  Filed  9-27-91:  8:45  am] 

BILUNG  COOe  3510-OT-ll 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

North  Carolina  State  Plan;  Petition  to 
Withdraw  Federal  Approval 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Notice  of  petition  to  withdraw 
approval  of  the  North  Carolina  State 
Plan. 

SUIMMARY:  Pursuant  to  29  CFR  1955.5. 
this  notice  publishes,  for  public 
comment,  a  petition  filed  by  the 
American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations 
(AFL-CIO)  asking  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  to  withdraw  approval  of  the 
North  Carolina  occupational  safety  and 
health  plan  under  section  18(e)  of  the 
Occupational  Safety  and  Health  Act. 
Public  comment  is  sought  specifically  on 
AFL-CIO  allegations  and,  in  general,  on 
the  effectiveness  of  the  State  plan  in 
assuring  occupational  safety  and  health 
protection  to  North  Carolina  workers. 
The  comment  period  is  90  days. 
DATES:  Comments  on  the  petition  must 
be  postmarked  by  December  30. 1991. 
ADDRESSES:  Four  copies  of  written 
comments  must  be  sent  to  the  Docket 
Office.  Docket  No.  T-24,  U.S. 
Department  of  Labor,  room  N-2626.  200 


Constitution  Ave..  NW.,  Washington. 
DC  20210  (Telephone:  202-523-7894). 
Comments  of  10  or  fewer  pages  in  length 
may  also  be  transmitted  by  facsimile  to 
202-523-5046  (FTS  523-5046),  provided 
that  the  original  and  three  copies  of  the 
comment  are  sent  to  the  Docket  Office 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Foster.  Director,  Office  of 
Information  and  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  room  N-3647.  200 
Constitution  Avenue,  NW..  Washington. 
DC,  (202)  523-8148. 
SUPPLEMENTARY  INFORMATION: 

Part  1955  of  title  29.  Code  of  Federal 
Regulations,  sets  forth  procedures  under 
section  8  and  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
657,  667)  (hereinafter  referred  to  as  the 
Act)  for  withdrawal  of  approval  of  State 
plans  which  have  been  approved  under 
section  18(c)  of  the  Act  and  29  CFR  part 
1902.  Section  1955.5  of  title  29  provides 
that  any  interested  person  may  petition 
the  Assistant  Secretary  to  initiate 
proceedings  for  the  withdrawal  of 
section  18(f)  state  plan  approval  under 
the  Act.  The  petition  shall  set  forth  the 
grounds  for  initiating  withdrawal 
proceedings,  and  include  facts  to 
support  the  petition.  The  Assistant 
Secretary  may  publish  the  petition  for 
public  comment.  29  CFR  1955.5. 

The  American  Federation  of  Labor 
and  Congress  of  Industrial 
Organizations  (AFL-CIO)  wrote  a  letter 
to  Assistant  Secretary  Scannell,  dated 
September  11, 1991,  in  which  it 
petitioned  the  Occupational  Safety  and 
Health  Administration  (OSHA)  to 
withdraw  approval  of  the  North 
Carolina  occupational  safety  and  health 
plan  under  section  18(e)  of  the 
Occupational  Safety  and  Health  Act. 
The  AFL-CIO  stated  that  the  North 
Carolina  state  plan  "has  failed  to 
protect  the  safety  and  health  of  North 
Carolina  workers"  and  asked  OSHA  to 
"promptly  move  to  exercise  concurrent 
jurisdiction  in  North  Carolina." 

In  its  petition,  the  AFL-CIO  alleges 
that  North  Carolina  is  unable  to  fulfill  its 
statutory  obligation  to  provide  effective 
health  and  safety  protection  to  North 
Carolina  workers.  As  an  example,  the 
AFL-CIO  cited  the  recent  tragic  fire  at 
the  Imperial  Food  Products  processing 
plant  in  Hamlet.  North  Carolina  in 
which  25  workers  died.  The  union  states 
that  North  Carolina  failed  to  inspect  the 
Imperial  Food  plant,  despite  it  being  in 
the  category  of  "high  hazard" 
operations. 

Generally,  the  AFL-CIO  alleges  that 
North  Carolina  failed  to  enforce  and 


failed  to  provide  adequate  personnel  to 
effectively  implement  its  state 
occupational  health  and  safety  program. 
The  union  notes  the  lack  of  sufficient 
inspectors  on  staff  and  failure  to 
perform  the  requisite  number  of 
inspections.  Specifically,  the  petition 
states  that  North  Carolina  failed  to  meet 
benchmark  staffing  levels  established  in 
1985  to  have  50  safety  inspectors  and  27 
health  inspectors.  Further,  the  petition 
states  that  North  Carolina  failed  to  meet 
requirements  underlying  their  1985 
benchmarks  to  conduct  safety 
inspections  of  high  hazard 
manufacturing  establishment  every  2 
years  and  to  conduct  health  inspections 
of  establishments  in  industries  with 
significant  health  hazards  every  3  years. 
Additionally,  the  union  claims  that 
North  Carolina  has  failed  to  classify 
violations  correctly,  failed  to  collect  a 
large  percentage  of  penalties  assessed 
for  violations,  and  failed  to  pursue 
worker  discrimination  complaints  in  a 
timely  manner. 

As  part  of  the  consideration  of  the 
AFL-CIO  petition  for  North  Carolina 
plan  withdrawal,  public  comment  is 
being  sought  on  the  specific  allegations 
and  the  performance  of  the  State  plan  in 
general.  Concurrently  with  the  comment 
period.  OSHA  will  conduct  a 
comprehensive  evaluation  of  the  North 
Carolina  state  plan  performance,  and  a 
decision  to  grant  or  deny  the  petition 
will  thereafter  be  issued. 

Availability  of  Petition  and  Public 
Comments  for  Inspection  and  Copying: 
A  copy  of  the  AFL-CIO  petition  and  all 
public  comments  may  be  inspected  and 
copied,  during  normal  business  hours  at 
the  following  locations: 

Docket  Office,  Docket  No.  T-24,  U.S. 
Department  of  Labor— OSHA,  200 
Constitution  Avenue.  NW. — room 
N2626.  Washington,  DC  20210, 
Telephone:  (202)  523-7894. 

Regional  Office,  U.S.  Department  of 
Labor— OSHA,  1375  Peachtree  Street. 
NE. — suite  587.  Atlanta.  Georgia 
30367.  Telephone:  (404)  347-3573. 

Area  Office.  U.S.  Department  of  Labor — 
OSHA.  Century  Station.  300 
Fayetteville  Mall — room  104.  Raleigh, 
North  Carolina  27601,  Telephone:  (919j 
85&^770. 

Signed  at  Washington,  DC,  this  24th  day  of 
September  1991. 
Gerard  F.  Scannell, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  91-23441  Filed  9-2/-91;  8:45  am| 
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PEPARTMENT  OF  TRA»4SPOflTATION 
Coast  Guard 

33CFRPartM7 
lCG05r91-033] 

|i 

Drawbridge  Operation  Regulations; 
Beaufort  Channel,  Beaufort,  Nortti 
Carolina 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  At  the  request  of  the  North 
Carolina  Department  of  Transportation, 
the  Coast  Guard  is  considering  changing 
the  regulations  that  govern  the  operation 
of  the  U.S.  70  Bridge  across  Beaufort 
Channel,  mile  0.1,  in  Beaufort,  North 
Carolina,  by  extending  existing  seasonal 
restrictions  on  bridge  openings  year 
round.  The  proposed  changes  to  these 
regulations  are,  to  the  extent  practical 
and  feasible,  intended  to  provide  for 
regularly  scheduled  drawbridge 
openings  to  help  reduce  motor  vehicle 
traffic  delays  and  congestion  on  the 
roads  and  highways  linked  by  this 
drawbridge,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  November  14, 1991. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Fifth  Coast 
Guard  District,  431  Crawford  Street, 
Portsmouth.  Virginia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
that  address.  Normal  office  hours  are 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Comments  may  be  hand-delivered  to 
this  address. 
FOR  FURTHER  INFORMATION  CONTACr 

Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
arguments.  Persons  submitting 
comments  or  data  should  include  their 
names  and  addresses,  identify  the 
bridge,  and  give  reasons  for  any 
recommended  changes  to  this  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Commander.  Fifth  Coast  Guard  District, 
will  evaluate  all  comments  received 
before  determining  a  fmal  course  of 
action  on  this  proposal.  The  proposed 


regulation  may  be  changed  based  on 
comments  and  data  received.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  Bill  H. 
Brazier,  Project  Officer,  and  LT  Monica 
L.  Lombardi,  Project  Attorney,  Fifth 
Coast  Guard  District. 

biscusskm  of  Proposed  Regulatkuis 

The  North  Carolina  Department  of 
Transportation  has  requested  that  the 
existing  regulations  for  the  U.S.  70 
Bridge  across  Beaufort  Channel,  mile 
0.1,  in  Beaufort.  North  Carolina,  be 
amended  by  extending  the  current 
summer  season  bridge  opening  schedule 
year  round.  The  current  regulation  states 
the  bridge  shall  open  on  signal  every 
hour  on  the  half  hour  from  7:30  a.m.  to 
7:30  p.m.  beginning  May  1  through 
October  31  for  pleasure  craft.  If  adopted, 
the  Department  of  Transportation's 
request  would  have  the  Beaufort 
Channel  Bridge  open  on  signal  for 
pleasure  craft  year-round  from  7:30  a.ra. 
to  7:30  p.m.  every  hour  on  the  half  hour, 
7-day8  a  week.  This  change  has  been 
requested  due  to  a  52%  increase  in  year- 
round  draw  openings  of  the  bridge,  and 
a  68%  increase  in  year-round  vehicular 
traffic  across  the  bridge  between  1984  to 
present.  By  providing  for  hourly 
openings  on  the  half-hour  on  a  year- 
round  basis,  vehicular  traffic  congestion 
on  U.S.  70  will  be  reduced  and  highway 
safety  will  be  increased.  The  existing 
provision  that  the  bridge  opens  on  signal 
for  public  vessels  of  the  United  States, 
state  and  local  governments, 
commercial  vessels  and  vessels  in 
distress  would  remain  unchanged. 

The  Coast  Guard  believes  these 
proposed  regulations  will  not  unduly 
restrict  vessel  passage  through  the 
bridge. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rule  will  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 


1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  This  conclusion  is  based 
on  the  fact  the  proposed  restrictions  will 
not  apply  to  commercial  vessels.  The 
Coast  Guard  will  accept  comments  on 
this  impact  and  will  consider  them  when 
issuing  the  final  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.).  the  U.S.  Coast 
Guard  must  consider  whether  proposed 
rules  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  The  Coast  Guard  will  accept 
comments  on  the  economic  impact  on 
small  entities,  in  connection  with  the 
proposal  for  permanent  regulations,  and 
consider  them  at  that  time. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.b.2.g.(5]  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  is  available  in 
the  rulemaking  docket  for  inspection  or 
copying  where  indicated  under 
"ADDRESSES". 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  449;  49  CFR  1.46;  33 
CFR  1.05.1(g). 

2.  Section  117.622  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


Beaufort  Channel.  North 


§  117.822 
Carolina. 


(a)  The  draw  shall  open  on  signal 
every  hour  on  the  half  hour  from  7:30 
a.m.  to  7:30  p.m.  for  the  passage  of 
pleasure  craft.  To  accommodate 
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approaching  pleasure  craft,  hourly 
openings  may  be  delayed  up  to  10 
minutes  past  the  half  hoiir. 

***** 

Dated:  August  30. 1991. 
W.T.  Leland, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

|FR  Doc.  91-23342  Filed  9-27-91;  8:45  am) 

BIUJNG  CODE  4t10-14-« 


Federal  Railroad  Administration 

49  CFR  Parts  218  and  229 
I  Docket  U-7:  Notice  4] 
RIN  2130-AA53 

Event  Recorders 

agency:  Federal  Railroad 
Administration  (FRA).  DOT. 
action:  Continuation  of  public  hearing; 
postponement  of  due  date  for  comments. 

summary:  On  June  18. 1991  (56  PR 
27931).  FRA  published  a  proposed  rule 
to  improve  the  safety  of  railroad 
operations  and  to  enhance  the  quality  of 
information  available  for  post  accident 
investigations  by  requiring  event 
recorders  on  passenger  trains  and  on 
fast,  heavy  freight  trains.  On  August  14, 
1991  (56  FR  40296)  FRA  published  a 
notice  stating  that  a  hearing  would  be 
held  September  12, 1991  and  that 
comments  would  be  due  September  20, 
1991.  That  hearing  was  held  and,  in 
order  to  allow  additional  witnesses  to 
testify  in  this  matter,  FRA  will 
reconvene  the  hearing  on  October  24. 
1991.  In  order  to  allow  persons 
interested  in  this  proceeding  to  comment 
on  any  aspect  of  it.  the  due  date  for 
comments  is  postponed  until  October  31, 
1991. 
DATES: 

(1)  Written  Comments:  Written 
comments  must  be  received  by  October 
31, 1991. 

(2)  Public  Hearing:  A  public  hearing 
will  be  reconvened  at  10  a.m.  on 
October  24, 1991.  Persons  desiring  to 
make  an  oral  statement  at  the 
reconvened  hearing  should  notify  the 
Docket  Clerk  before  October  22. 1991. 
ADDRESSES: 

(1)  Written  Comments:  Address 
comments  to  the  Docket  Clerk.  Office  of 
Chief  Counsel,  RCC-30,  Federal 
Railroad  Administration,  Department  of 
Transportation,  400  Seventh  Street.  SW, 
room  8201,  Washington,  DC  20590. 
Comments  should  identify  the  docket 
and  notice  number  and  five  copies 
should  be  submitted.  Persons  wishing  to 
receive  confirmation  of  the  receipt  of 
their  comments  should  include  a  self- 


addressed  stamped  postcard.  The 
Dockets  Section  is  located  in  room  8201 
of  the  Nassif  Building,  400  Seventh 
Street,  SW,  Washington,  DC  20590. 
Public  dockets  may  be  viewed  between 
the  hours  of  8:30  am  and  5:00  pm, 
Monday  through  Friday,  except 
holidays. 

(2)  Public  Hearing:  The  public  hearing 
will  be  held  in  room  3200.  Nassif 
.  Building,  400  Seventh  Street.  SW, 
Washington,  DC  20590.  Persons  making 
statements  at  the  hearing  should  provide 
five  copies  of  their  remarks  at  the 
hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phil  Olekszyk,  Deputy  Associate 
Administrator  for  Safety,  RRS-2,  room 
8320A.  Federal  Railroad  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590,  telephone  202-366-0897  or 
Thomas  A.  Phemister,  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington.  DC  20590  (telephone  202- 
366-0443). 

SUPPI.EMENTARY  INFORMATION:  On  June 
18, 1991,  (56  FR  27931)  FRA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  this  docket.  That  publication  listed  a 
public  hearing  on  August  22, 1991,  and 
on  August  14, 1991,  (56  FR  40296)  FRA 
announced  the  postponement  of  that 
hearing  until  September  12, 1991.  At  the 
September  12, 1991.  hearing  it  was 
announced  that,  following  receipt  of 
testimony  from  persons  then  present,  the 
hearing  would  be  reconvened  on 
September  30. 1991,  to  hear  oral 
presentations  from  additional  persons 
not  able  to  attend  the  September  12, 
1991,  hearing.  Because  it  was  impossible 
for  several  interested  parties  to  avail 
themselves  of  the  September  30  date 
and  because  FRA  wants  to  hear 
testimony  from  all  interested  parties  in 
this  matter,  the  reconvened  hearing  will 
be  held  October  24, 1991. 

It  was  also  announced  at  the 
September  12  hearing  that  the  due  date 
for  comments  would  be  October  4, 1991; 
in  order  to  allow  interested  persons  time 
to  comment  on  all  aspects  of  this  matter, 
the  due  date  for  written  comments  is 
continued  until  October  31, 1991. 

Issued  in  Washington,  DC.  on  September 
25. 1991. 
S.  Mark  Lindsey, 

Chief  Counsel,  Federal  Railroad 
Administration. 

[FR  Doc.  91-23601  Filed  »-26-91;  1:30  pm] 

BILLING  CODE  4910-(»-tl 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Chapter  X 

[Ex  Parte  No.  202  Redocketed  as  Ex  Parte 
No.  505] 

Transition  To  The  Metric  System 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  change  of  docket  number: 

SUMMARY:  On  August  15, 1991  an 
advance  notice  of  proposed  rulemaking 
was  published  at  56  FR  40592  which 
requested  comments  on  establishing 
policy  and  procedures  to  pursue  and 
promote  conversion  to  the  metric 
system.  The  comment  deadline  was 
extended  until  December  16, 1991  by 
notice  published  at  56  FR  46145  (Sept. 
10, 1991).  Through  this  notice  the 
Commission  is  notifying  the  public  that 
the  Commissiorv's  docket  number  in  the 
proceeding  has  been  changed  to  Ex 
Parte  No.  505  and  requesting  that  the 
new  docket  number  be  used  for 
comments  or  any  other  submissions  in 
this  proceeding. 

FOR  FURTHER  INFORMATION  CONTACT 
Lee  Gardner  (202)  275-7692,  [TDD  for 
hearing  impaired:  [(202)  27&-1721J. 

Authority:  15  U.S.C.  205b:  49  10321(a). 
11142. 11144, 11145,  and  11163,  and  5  U.S.C. 
552  and  559.  Decided:  September  23. 1991. 

By  the  Commission.  Sidney  L.  Strickland, 
Jr. 

Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-23469  Filed  9-27-91;  8:45  am] 

WLUNQ  CODE  703$-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AB73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Arenaria  paludicola  (Marsh 
Sandwort)  and  Rorippa  gambellii 
(Gambel's  Watercress) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  Arenaria  paludicola  (marsh 
sandwort)  and  Rorippa  gambellii 
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(Gambel's  watercress).  Both  plants 
inhabitat  freshwater  marshes  along  the 
coast  of  San  Luis  Obispo  and  Santa 
Barbara  Counties,  California. 
Historically,  marsh  sandwort  once 
ranged  from  the  State  of  Washington  to 
San  Bernardino  County  in  southern 
California.  Gambel's  watercress  once 
ranged  along  the  California  coast  from 
San  Luis  Obispo  to  San  Diego  Counties, 
and  has  also  been  found  in  the  Valley  of 
Mexico  near  Mexico  City.  The  coastal 
wetland  habitats  where  these  two  plants 
occurred  have  decreased  in  number  and 
are  currently  threatened  primarily  by 
urban  development.  This  proposal,  if 
made  final,  would  implement  the 
protections  provided  by  the  Act.  The 
Service  requests  comments  and  data 
from  the  public  on  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  November 
29, 1991.  Public  hearing  requests  must  be 
received  by  November  14, 1991. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Office  Supervisor,  U.S.  Fish  and' 
Wildlife  Service,  Southern  California 
Field  Station,  Ventura  Office,  2140 
Eastman  Avenue,  suite  100,  Ventura, 
California,  93003.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Steven  Chambers,  Office  Supervisor, 
at  the  above  address,  or  at  805-644-1766 
(commercial)  or  983-6040  (FTS). 
SUPPLEMENTARY  INFORMATION: 

Background 

Arenaria  paludicola  and  Rorippa 
gambellii  are  both  historically  known 
from  swamps  and  freshwater  marsh 
habitats  primarily  along  the  Pacific 
Coast  from  Washington  to  California. 
Such  wetland  habitats  have  been 
vanishing  in  California  at  a  rapid  rate 
due  primarily  to  urbanization. 

Arevaria  paludicola  (marsh  sandwort) 
was  first  described  by  A.  Kellogg  in  1863 
under  the  name  Alsine  palustre.  based 
on  a  specimen  collected  near  Fort  Point, 
San  Francisco  (Kellogg  1863).  In  1876,  S. 
Watson  made  the  new  combination 
Arenaria  palustris,  not  realizing  that  the 
name  had  been  published  by  Gay  in 
1845  in  reference  to  a  different  species 
(Abrams  1944).  Robinson  noticed  the 
dupUcation  of  names  and,  in  his 
treatment  of  Alsineae  (one  of  three 
tribes  recognized  within 
Caryophyllaceae  at  the  time),  renamed 
the  plant  Arenaria  paludicola  (Robinson 
1894). 

This  slender  perennial  herb  of  the 
pink  family  (Caryophyllaceae)  roots  at 


the  nodes  of  procumbent  stems.  The 
species  bears  small  inconspicuous 
flowers  from  May  through  August.  The 
singularly  borne  flowers  in  the  axils  of 
narrow  opposite  leaves  and  the  smooth 
and  angled  stem  separate  this  species 
from  others  in  the  genus.  Historically, 
the  species  was  known  from  four 
counties  of  coastal  California  as  well  as 
in  the  State  of  Washington.  The  Service 
contracted  with  the  Natural  Heritage 
Program  in  the  State  of  Washington  to 
conduct  a  status  survey  for  marsh 
sandwort  in  that  state.  A  full  report  is 
due  later  this  year.  However,  Heritage 
Program  staff  have  indicated  that  a 
review  of  historical  specimens  revealed 
that  all  but  one  of  the  specimens  had 
been  misidentified.  Field  surveys 
conducted  in  1990  focused  on  the  area 
from  which  the  one  historical  specimen 
was  located,  as  well  as  from  other 
potential  sites  along  the  coast  of 
Washington.  No  extant  sites  of  marsh 
sandwort  were  found  as  a  result  of  the 
surveys  (J.  Gamon,  Washington  State 
Natural  Heritage  Program,  pers.  comm.). 
In  California,  historical  locations  were 
known  from  the  Counties  of  San 
Francisco,  Santa  Cruz,  San  Luis  Obispo, 
and  San  Bernardino.  These  populations 
have  been  eliminated  due  to 
urbanization  and  associated  impacts 
such  as  encroachment  by  nonnative 
plants  and  off-road  vehicle  activity.  The 
only  known  extant  location  is  in  a  small 
marshy  area  of  Black  Lake  Canyon  in 
San  Luis  Obispo  County.  This 
population  was  first  reported  in  1947 
and  rediscovered  in  1984.  In  a  1988 
survey  by  Myers,  only  10  plants  were 
found  at  the  site  (Morey  1990). 

Rorippa  gambellii  (Gambel's 
watercress)  was  first  described  by  S. 
Watson  as  Cardamine  gambellii  in  1876 
using  specimens  collected  by  Gambel 
near  Santa  Barbara,  Santa  Barbara 
County.  O.E.  Schulz  placed  the  plant  in 
the  genus  Nasturtium  in  1933.  However, 
Munz  chose  to  recognize  the  placement 
of  the  taxoji  in  the  former  genus  in  his 
publication  on  California  flora  (Munz 
1959).  Recent  work  by  Al-Shehbaz  and 
Rollins  (1988)  pointed  out  the 
inconsistency  in  the  features  historically 
used  to  distinguish  the  genera 
Cardamine  and  Rorippa,  including 
flower  color,  presence  of  median 
nectaries,  and  seed  coat  pattern.  They 
consequently  subsume  several  species 
of  Cardamine  into  Rorippa,  including 
Rorippa  gambellii. 

Rorippa  gambellii,  a  member  of  the 
mustard  family  (Brassicaceae),  is  an 
herbaceous  perennial  that 
characteristically  roots  from  the  stem 
nodes  of  a  horizontal  rootstock.  The 
species  produces  dense  inflorescences 
of  white  flowers  from  April  through 


June.  The  narrow  fruits  with  seeds 
arranged  in  one  row  (rather  than  two) 
and  the  more  angular  and  sharply 
toothed  leaflets  distinguish  this  species 
from  the  more  common  Rorippa 
nasturtium-aquaticum.  The  species  was 
reported  historically  from  about  a  dozen 
locations  in  southern  California  and 
from  near  Mexico  City  in  the  Valley  of 
Mexico.  Populations  in  the  Counties  of 
San  Bernardino  and  San  Dieg^o  have 
been  extirpated  due  to  habitat 
alteration.  A  population  from  Barka 
Slough  on  Vandenberg  Air  Force  Base. 
Santa  Barbara  County,  was  seen  as 
recently  as  1980.  However,  surveys  by 
Price  (1989)  were  unsuccessful  in 
relocating  it.  In  San  Luis  Obispo  County, 
populations  near  Small  Twin  Lake  and 
Oceano  Beach  have  been  extirpated. 
The  three  known  extant  populations  of 
Rorippa  gambellii  occur  in  San  Luis 
Obispo  County  at  Black  Lake  Canyon, 
Oso  Flaco  Lake,  and  Little  Oso  Flaco 
Lake.  These  three  sites  are  within  four 
aerial  miles  of  each  other.  The  total 
number  of  individuals  counted  during 
surveys  in  1989  resulted  in  a  total  count 
of  less  than  1,000  individuals 
(Wickenheiser  and  Morey  1990). 

Federal  government  actions  on 
Arenaria  paludicola  began  as  a  result  of 
section  12  of  the  Endangered  Species 
Act  of  1973,  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report,  designated  as  House 
Document  No.  94-51,  was  presented  to 
Congress  on  January  9, 1975. 

The  Service  published  a  notice  in  the 
July  1, 1975,  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the  report  of 
the  Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act  and  its 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein.  On  June 
16, 1976,  the  Service  published  a 
proposal  in  the  Federal  Register  (42  FR 
24523)  to  determine  approximately  1.700 
vascular  plant  species  to  be  endangered 
species  pursuant  to  section  4  of  the  Act. 
Arenaria  paludicola  was  included  in  the 
July  1, 1975,  Federal  Register  document 
as  a  threatened  species.  General 
comments  received  in  response  to  the 
1976  proposal  were  summarized  in  an 
April  26. 1978.  Federal  Register 
publication  (43  FR  17909).  The 
Endangered  Species  Act  Amendments  of 
1978  required  that  all  proposals  over  2 
years  old  be  withdrawn.  A  1-year  grace 
period  was  given  to  those  proposals 
already  more  than  2  years  old.  In  the 
December  10, 1979,  Federal  Register  (44 
FR  70796).  the  Service  published  a  notice 
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of  withdrawal  of  the  June  6, 1976. 
proposal,  along  with  four  other 
proposals  that  had  expired. 

The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15. 1980  (45  FR  82480).  This  notice 
included  Rorippa  gambellii  as  a 
Category  1  species  and  Arenaria 
paludicola  as  a  Category  2  species. 
Category  1  species  are  those  taxa  for 
which  the  Service  has  in  its  possession 
enough  information  on  biological 
vulnerability  and  threats  to  support  a 
proposal  to  list,  while  Category  2 
species  are  those  for  which  data  in  the 
Siervice's  possession  indicate  listing  is 
possibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support 
proposed  rules.  On  November  28, 1983. 
the  Service  published  in  the  Federal 
Register  a  supplement  to  the  Notice  of 
Review  {48  FR  53640);  the  plant  notice 
was  again  revised  on  September  27. 1985 
(50  FR  39526).  Arenaria  paludicola  and 
Rorippa  gambellii  were  included  in  both 
of  these  revisions  as  Category  2  species. 
On  February  21. 1990.  (55  FR  6184)  the 
plant  notice  was  again  revised,  and 
Arenaria  paludicola  and  Rorippa 
gambellii  were  both  included  as 
Category  1  species. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months  of 
their  receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13. 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  loT  Arenaria  paludicola,  because 
the  1975  Smithsonian  report  had  been 
accepted  as  a  petition.  In  October  of 
1983, 1984. 1985. 1986. 1987. 1988, 1989, 
and  1990,  the  Service  found  that  the 
petitioned  listing  ol  Arenaria  paludicola 
was  warranted  but  precluded  by  other 
higher  priority  listing  actions. 
Publication  of  this  proposal  constitutes 
the  final  finding  for  the  petitioned 
action. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Arenaria  paludicola  Rob. 
(marsh  sandwort)  and  Rorippa  gambellii 
(S.  Wats.)  Roll.  &  Al-Shehbaz  (Gambel's 
watercress)  are  as  follows: 


A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  only  known  occurrence  of 
Arenaria  paludicola  is  threatened  with 
habitat  modification  by  the  proposed 
drilling  of  water  wells  associated  with  a 
proposed  housing  development.  In 
addition,  a  series  of  below-average 
rainfall  years  has  dropped  the  base  flow 
within  Black  Lake  Canyon,  which  may 
already  have  altered  the  hydrological 
regime  for  the  plant.  One  occurrence  of 
Rorippa  gambellii  co-occurs  with 
Arenaria  paludicola  at  Black  Lake 
Canyon  and  is  threatened  by  the  same 
alteration  of  hydrologic  regime.  The 
occurrence  of  Rorippa  gambellii  at  Oso 
Flaco  Lake  is  threatened  with  the 
modification  of  habitat  due  to 
encroachment  of  sand  from  adjacent 
dunes.  Efforts  to  revegetate  dunes  that 
had  been  previously  denuded  by  off- 
road  vehicle  activity  have  been 
marginally  successful  (Wickenheiser 
1989).  At  Little  Oso  Flaco  Lake,  the 
occurrence  of  Rorippa  gambellii  is 
threatened  by  the  lack  of  a  permanent 
water  source.  This  site's  water  source  is 
made  available  in  part  by  agricultural 
activities  in  adjacent  farmlands.  Thus 
the  water  level  at  this  site  regularly 
fluctuates. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Although  these  species  are  not 
presently  sought  after  by  collectors,  they 
are  vulnerable  to  taking,  owing 
especially  to  their  limited  distribution. 
The  increased  public  attention  that  may 
be  brought  to  bear  as  a  result  of  this 
proposal  could  potentially  increase  the 
desirability  of  these  species,  thereby 
increasing  the  threat  of  collection. 

C.  Disease  or  Predation 

Not  known  to  be  applicable. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Under  the  Native  Plant  Protection  Act 
(chapter  1.5  S 1900  et  seq.  of  the  Fish 
and  Game  code)  and  California 
Endangered  Species  Act  (chapter  1.5  S 
2050  et  seq.].  the  California  Fish  and 
Game  Commission  has  listed  Arenaria 
paludicola  as  endangered  and  Rorippa 
gambellii  as  threatened  (14  California 
Code  of  Regulations  S  670.2).  Though 
both  statutes  prohibit  the  "fake"  of 
State-listed  plants  (chapter  1.5  S  1908 
and  S  2080).  State  law  appears  to 
exempt  the  taking  of  such  plants  via 
habitat  modification  or  land  use  change 
by  the  landowner.  After  the  California 
Department  of  Fish  and  Game  notifies  a 


landowner  that  a  State-listed  plant 
grows  on  his  or  her  property.  State  law 
requires  only  that  the  landowner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  plant"  (chapter  1.5  S 
1913). 

The  County  of  San  Luis  Obispo  has 
designated  a  portion  of  Black  Lake 
Canyon  as  a  Sensitive  Resource  Area 
(SRA).  thereby  restricting  land  use  in  the 
area.  However,  the  boundaries  of  such 
SRAs  may  be  altered  by  amending  the 
County  General  Plan. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Eucalyptus  trees  were  planted  at 
Black  Lake  Canyon  several  decades  ago. 
These  non-native  trees  are  altering  the 
habitat  of  Arenaria  paludicola  by 
increasing  the  amount  of  shade, 
reducing  the  local  water  availability, 
and  possibly  introducing  organic 
compounds  that  inhibit  growth  of  other 
species  into  the  surrounding  substrate. 
Because  of  the  limited  distribution  of 
both  species,  Arenaria  paludicola  and 
Rorippa  gambellii  are  both  subject  to 
stochastic  extinction:  Extinction  due  to 
random  events  such  as  flood,  drought, 
disease,  or  predation. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Arenaria 
paludicola  Rob.  (marsh  sandwort)  and 
Rorippa  gambellii  (S.  Wats.)  Roll  &  Al- 
Shehbaz  (Gambel's  watercress)  as 
endangered,  because  of  their  limited 
distribution,  loss  of  freshwater  marsh 
habitat  due  to  changes  in  the 
hydrological  regime,  competition  from 
non-native  species,  and  encroachment 
of  sand  from  adjacent  coastal  dunes. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  these 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  the 
species.  The  publication  of  legal 
descriptions  and  maps  necessary  in  a 
proposal  to  designate  critical  habitat 
would  highlight  the  locations  of  these 
plants,  and  might  result  in  increased 
threats  of  vandalism  or  take.  All 
involved  parties  and  principal 
landowners  have  been  notified  of  the 
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location  and  importance  of  protecting 
these  species'  habitat.  Protection  of 
these  species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  consultation 
process.  Therefore,  it  would  not  now  be 
prudent  to  determine  critical  habitat  for 
Arenaria  paludicola  and  Rorippa 
gambellii. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codiHed  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modiHcation  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Federal  agencies  that  may 
affect  these  two  plants  through  activities 
they  fund,  authorize,  or  carry  out  include 
the  Federal  Highway  Administration, 
the  Federal  Housing  Administration, 
and  the  Corps  of  Engineers  through 
section  404  of  the  Clean  Water  Act 
permitting  authority. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  for  endangered  species  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 


plants.  With  respect  to  Arenaria 
paludicola  and  Rorippa  gambellii,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61, 
would  apply.  These  prohibitions,  in  part, 
make  it  illegal  with  respect  to  any 
endangered  plant  for  any  person  subject 
to  the  jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  ofl'er  for  sale 
in  interstate  or  foreign  commerce; 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  plants  on  any  area 
under  Federal  jurisdiction;  or  to  remove, 
cut,  dig  up,  damage,  or  destroy  any  such 
species  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  are  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  room  432,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia  22203  (703/358-2104. 
FTS  921-2104). 

In  some  instances,  permits  may  be 
issued  for  a  specified  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available.  This  species  is  not  in  trade, 
and  such  permit  requests  are  not 
expected. 

Public  Comments  Solicited 

The  Service  intends  that  any  Hnal 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 


habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

Any  fmal  decision  on  this  proposal 
concerning  these  two  species  of  plants 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
fmal  regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Office  Supervisor  (see  ADDRESSES 
section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Autbority:  16  U.S.C.  1381-1407;  16 
U.S.C.1531-1544;  16  U.S.C.  4201-4245;  Pub.  L 
99-625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  \  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  plant  families  indicated, 
to  the  List  of  Endangered  and 
Threatened  Plants: 

§  17.12    Endangered  and  threatened 
plants. 

***** 

(h)  *  *  * 


Species 


Scientific  nsme 


Conffnon  ndirve 


Historic  range 


status        Wt«n.»ted         ^  ^pe^ 


Gambel's  watercress  - 


Brassicaceae— Mustard  family: 

Ronppa  gambelS. 

Caryophytlaceae— Pink  family: 

Arenaha  ptiludicola  ~ Marsli  sandiwort.. 


U.SA  (CA) E 


USA  (CA) ,. E 


NA 


NA 


NA 


NA 


1991 


Dated:  September  20, 1901. 

Bruce  Blanchard. 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  91-23463  Filed  »-27-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Rant  Health  Inspection 
Service 

(Docket  91-115] 

PseudoratMes  In  Swine;  Approved 
Testing  Laboratories 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  In  accordance  with  the 
regulations  governing  the  interstate 
movement  of  swine  because  of 
pseudorabies,  approved  differential 
pseudorabies  tests  may  be  conducted 
only  in  laboratories  approved  by  the 
Administrator.  This  notice  states  that 
the  Pseudorabies  Virus  gpl  Antibody 
Test  Kit  (HerdChek*)  U  a  differential 
psuedorabies  test  approved  for  use  with 
Boehringer  Ingelheira  and  Norden  gpl 
deleted  pseudorabies  vaccines,  and  lists 
the  laboratories  that  have  been 
approved  to  conduct  the  test. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  Stewart.  Chief  Staff  Officer. 
Swine  Diseases  Staff.  VS,  APHIS. 
USDA.  room  735.  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
301-438-7767. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  governing  the  interstate 
movement  of  swine  because  of 
pseudorabies  (9  CFR  part  85)  include 
provisions  for  using  approved 
differential  pseudorabies  tests  for 
determining  the  disease  status  of  herds 
of  swine.  The  regulations  state  that 
approved  differential  pseudorabies  tests 
may  be  conducted  only  in  a  laboratory 
approved  by  the  Administrator.  The 
regulations  further  state  that  a 
laboratory  approved  to  conduct  these 
tests  will  be  listed  in  a  notice  published 
in  the  Federal  Register. 

Accordingly,  this  document  provides 
notice  that  the  Pseudorabies  Virus  gpl 
Antibody  Test  Kit  (HerdChek')  is  a 


differential  pseudorabies  test  approved 
for  use  with  Boehringer  Ingelheim  and 
Norden  gpl  deleted  pseudorabies 
vaccines,  and  that  the  following 
laboratories  are  approved  by  the 
Administrator  to  conduct  the  test: 


Stale 

Laboiatoiy 

Illinois 

Animal  Disease 

Laboratory.  Illinois 

Department  of 

Agricutmre,  Centraiia, 

IL 

Indiana 

Purdue  Animal  Dteeese 

Laboratory,  West 

Lafayette,  tN. 

\am» _ 

low*  State  Univeretty, 

Veterinary  Dagnoatic 

Laboratory.  Ames,  lA. 

Michigan ., 

Michigan  Department  of 

Agriculture,  Laboratory 

• 

DMaion,  East  Lansing, 

Ml. 

Netyastia 

Department  o(  Veterinary 

Science,  University  of 

Nebraska.  Uncotn.  NE. 

North  Carolina 

Rollins  Animal  Diaeaae 

DIegnostic  Laboratory, 

nite^NC. 

Authority:  21  U.S.C.  111.  112. 113, 115, 117. 
120, 121. 123-128. 134b.  134f;  7  CFR  2.17.  2.51. 
and  371.2(d). 

Done  in  Washington.  DC.  this  25th  day  of 
September  1991. 
Robert  Melland. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  91-23446  Filed  9-27-41;  8:45  am] 
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Forest  Service 

Program  To  Collect  Pacific  Yew  on 
Certain  Federal  Lands  for  Cancer 
Research 

aqency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service.  USDA. 
will  prepare  an  environmental  impact 
statement  (EIS)  for  the  remainder  of  a  5 
year  program  to  harvest  Pacific  yew 
(Taxus  brevifolia)  to  National  Forests 
lands.  The  Bureau  of  Land  Management 
(BLM),  U.S.  Department  of  Interior,  will 
be  invited  to  participate  as  a 
cooperating  agency. 

PON  FURTHER  MFORMATION  COMTACT: 
Fred  Page.  Regional  Coordinator,  Pacific 
Northwest  Region.  319  SW  Pine  Street, 


(P.O.  Box  3623),  Portland.  Oregon  97206- 
3623,  Ph  (503)  326-3536. 

SUPPLEMENTARY  INFORMATION:  The 
Northern.  Paciflc  Northwest,  Pacific 
Southwest  Regions  of  the  Forest  Service 
and  Bureau  of  Land  Mana^ment  in  the 
State  of  Oregon  propose  to  harvest 
Pacific  Yew  on  the  federal  lands  where 
it  grows.  Taxol  from  the  Pacific  yew  is 
the  only  approved  source  of  taxol,  a 
promising  anticancer  agent  that  is  being 
developed  pursuant  to  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  between  Bristol-Myers  Squibb 
and  the  National  Cancer  Institute  (NCI). 
Taxol  is  needed  for  clinical  trials  on 
patients  with  ovarian  and  other  types  of 
cancers. 

The  only  current  source  of  taxol  for 
clinical  trials  is  the  bark  of  the  Pacific 
yew.  In  order  to  provide  enough 
material  for  ongoing  clinical  trials  and 
begin  to  provide  the  drug  on  a 
compassionate  basis  for  ovarian  cancer 
patients  the  1991  goal  for  dried  bark 
from  public  lands  was  750,000  pounds. 
This  would  yield  about  25  kilograms  of 
pure  drug,  or  enough  for  about  12,000 
patients.  However,  if  results  of  the 
clinical  studies  continue  to  be  as 
promising  as  they  are  at  present,  the 
needs  in  future  years  could  increase 
significantly.  The  Agreement  between 
Bristol-Myers  Squibb  and  NCI  requires 
that  the  company  investigate  alternative 
sources  of  the  drug.  NCI  is  also 
supporting  research  on  methods  of 
procuring  and/or  producing  taxol 
through  synthetic  means  as  well  as 
through  plant  tissue  culture, 
horticultural  approaches,  and  others. 

Because  taxol  is  urgently  needed  for 
cancer  research,  the  Secretaries  of 
Agriculture,  the  Interior,  and  f  lealth  and 
Human  Services  have  entered  into  a 
Memorandum  of  Understanding  (MOU) 
to  use  their  best  efforts,  consistent  with 
applicable  laws  and  policy  to  assist  in 
obtaining  the  raw  material  needed  to 
produce  taxol. 

A  large  quantity  of  Pacific  yew  is 
expected  to  be  harvested  from  public 
lands  administered  by  the  Forest 
Service  and  BLM  in  the  states  of 
Oregon,  Washington,  and  Idaho.  Minoi 
amounts  may  be  harvested  from  public 
lands  in  Montana  and  California. 

Models  developed  for  a  Pacific 
Northwest  Region  Pacific  yew  inventory 
estimate  the  percentage  of  land  on  six 
National  Forests  on  the  west  slope  of 
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the  Cascade  Mountain  Range  that 
contain  suitable  Pacific  yew  habitat. 
The  amount  of  habitat  varies  from  31 
percent  of  the  forest  land  area  on  the 
Umpqua  National  Forest  to  southern 
Oregon  to  5  percent  of  the  Mount  Baker- 
Snoqualmie  National  Forest  in 
Washington  state.  The  Willamette,  Mt. 
Hood  and  Rogue  River  National  Forests 
in  Oregon  are  estimated  to  have  19 
percent,  10  percent  and  19  percent 
respectively.  An  estimated  18  percent  of 
the  Gifford  Ptnchot  National  Forest  in 
southern  State  of  Washington  is  capable 
of  producing  suitable  Pacific  yew 
habitat.  In  the  Northern  Region  of  the 
Forest  Service,  Pacific  yew  is  abundant 
on  approximately  100,000  acres  of  land 
in  the  South  Fork  of  the  Clearwater 
River  drainage  in  Idaho.  Yew  is 
scattered  on  other  National  Forests 
lands  in  the  panhandle  of  Idaho  and  in 
northwestern  Montana. 

Pursuant  to  the  MOU,  the  Forest 
Service  and  the  BLM  have  each  entered 
into  Cooperative  Agreements 
(Agreements)  with  Bristol-Myers 
Squibb.  As  provided  for  in  these 
Agreements,  both  agencies  are 
collecting,  developing,  and  interpreting 
information  regarding  the  range, 
distribution,  biology,  and  ecology  of 
Pacific  yew.  A  first  set  of  Conservation 
Biology  Guides  is  currently  being 
developed.  The  guides  are  needed  first, 
to  provide  for  adequate  regeneration  of 
the  species  in  appropriate  plant 
communities;  second,  to  insure 
maintenance  of  adequate  genetic 
viability  of  the  species;  and  third,  to 
insure  its  ecological  function  is 
maintained  in  the  plant  communities 
where  it  exists.  The  Forest  Service  is 
also  initiating  a  conservation  biology 
research  program  to  provide  information 
to  help  further  refine  these  guides. 

Under  terms  of  the  Agreement,  the 
agencies  provide  Pacific  yew  to  Bristol- 
Myers  Squibb.  Currently,  the  primary 
source  of  taxol  is  from  Pacific  yew  bark. 
However,  as  technology  changes 
material  such  as  needles  may  become 
the  source  of  taxol. 

The  current  harvest  is  proceeding 
under  site-specific  environmental 
analyses  and,  for  the  most  part,  this 
harvest  has  been  located  in  timber  sales 
of  other  commercial  species.  Future 
Pacific  yew  harvests  will  continue  to  be 
covered  by  site-specific  environmental 
analyses. 

The  EIS  will  use  existing  information, 
as  well  as  information  currently  being 
developed,  to  establish  a  program  for 
providing  Pacific  yew  for  cancer 
research  and  establish  applicable 
biological  and  ecological  guides. 

The  BLM  and  NCI  will  be  invited  to 
participate  as  cooperating  agencies  with 


jurisdiction  by  law  in  the  development 
of  the  program.  Other  agencies  with 
special  expertise  will  also  be  invited  to 
cooperate. 

The  EIS  will  consider  a  range  of 
alternatives,  based  on  the  issues  and 
concerns  associated  with  the  project. 
One  alternative  that  will  be  considered 
is  the  no  action  alternative.  Other 
alternatives  may  consist  of 
modifications  or  changes  in  the  various 
elements  comprising  the  proposal. 

Scoping  will  begin  in  October.  1991. 
The  Forest  Service  will  be  seeking 
additional  information,  comments  and 
assistance  from  Federal,  State  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  or 
affected  by  the  proposed  project. 
Additional  input  will  be  used  to  help 
identify  key  issues  and  develop 
alternatives.  This  input  will  be  used  in 
preparation  of  the  draft  EIS.  The  scoping 
process  includes: 

1.  Identification  of  potential  issues; 

2.  Identification  of  issues  to  be 
analyzed  in  depth; 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
process; 

4.  Exploration  of  additional 
alternatives  based  on  the  issues 
identified  during  the  scoping  process; 
and 

5.  Identification  of  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
connected  actions). 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  by  June  1992.  At  that  time,  the 
EIS  will  be  distributed  to  interested  and 
affected  agencies,  organizations,  and 
members  of  the  public.  EPA  will  publish 
a  notice  of  availability  of  the  draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  EPA  publishes  the 
notice  of  availability  in  the  Federal 
Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First,  a 
reviewer  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 


the  courts  City  ofAngoon  v.  Model.  803 
f.  2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
subs'antive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National    • 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.). 

The  final  EIS  is  scheduled  to  be 
completed  by  October  1992.  In  the  final 
EIS.  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period  that 
pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  The 
Regional  Forester,  Pacific  Northwest 
Region  is  the  responsible  official.  The 
responsible  official  will  document  the 
decision  and  rationale  for  the  decision 
in  the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  appeal 
Regulations  (36  CFR  217). 

Dated:  September  24, 1991. 
John  F.  Butruille, 
Regional  Forester. 
(FR  Doc.  91-23508  Filed  9-27-91;  8:45  amj 

0ILUNG  CODE  3410-11-M 


Grouse  Creek  Timber  Sale,  Rogue 
River  National  Forest,  Jackson  County, 
Oregon 

agency:  Forest  Service,  USDA. 
action:  Cancellation  of  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Supervisor  of  the 
Rogue  River  National  Forest  has 
vacated  the  decision  to  prepare  an 
environmental  impact  statement  on  a 
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proposal  to  harvest  timber  and  construct 
roads  in  the  Grouse  Creek  Planning 
Area,  located  within  a  portion  of  the 
Kinney  Creek  Roadless  Area.  New 
information  from  additional  resource 
investigations  have  required  the 
reevaluation  of  the  decision  to  proceed 
with  the  Grouse  Creek  Timber  Sale. 

The  Grouse  Creek  Planning  Area  is 
located  in  portions  of  sections  22-23,  25- 
27,  and  34-36.  T.  40  S..  R.  4  W.  and 
sections  2-3.  &  10.  T.  41  S.,  R  4  W.. 
Willamette  Meridian,  within  Jackson 
County.  Oregon. 

The  Grouse  Creek  Timber  Sale  Notice 
of  Intent,  published  in  the  May  16, 1991 
Federal  Register  (45  FR  54386).  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this 
cancellation  to  Thomas  W.  Lavagnino, 
Resource  Planner,  Applegate  Ranger 
District.  6941  Upper  Applegate  Road. 
Jacksonville,  Oregon  97530:  phone  (503) 
899-1812. 

Dated:  September  18. 1991. 
Jamea  T.  Claden, 

Forest  Supervisor. 

(FR  Doc.  91-23506  Filed  9-27-91;  8:45  am] 

BILUMQ  CODE  S410-11-« 


Rusty  Timt>er  Sale  and  Ottier  Projects, 
Rogue  River  National  Forest,  Jackson 
and  Josephine  Counties,  Oregon 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

summary:  The  USDA.  Forest  Service 
will  prepare  an  Environmental  Impact 
Statement  on  a  proposal  to  harvest 
timber,  construct  and  reconstruct  roads 
and  trails,  and  other  projects  in  a 
portion  of  the  Kangaroo  Roadless  Area. 
The  proposed  Rusty  Timber  Sale  and 
Other  Projects  EIS  will  tier  to  the  final 
EIS  for  the  Land  and  Resource 
Management  Plan  (Forest  Plan)  for  the 
Rogue  River  National  Forest.  The 
Record  of  Decision  was  signed  on  July 
20, 1990  by  John  F.  Butruille,  Regional 
Foresier,  Pacific  Northwest  Region.  The 
proposed  projects  will  be  in  compliance 
with  the  direction  in  the  Forest  Plan 
which  provide  overall  guidance  for 
management  of  the  area  and  the 
proposed  projects.  The  proposed 
projects  are  planned  for  implementation 
in  Fiscal  Years  1992-1995  on  the 
Applegate  Ranger  District. 

The  Rusty  Planning  Area  consists  of 
approximately  5200  acres  of  National 
Forest  Land  located  on  Steves  Peak.  25 
air  miles  southwest  of  Medford,  Oregon. 

The  Applegate  Ranger  District  invites 
written  comments  and  suggestions  on 


the  scope  of  the  analysis  to  add  to 
comments  already  received  as  a  result 
of  local  public  participation  activities. 
The  district  will  also  provide,  as  needed, 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  November  1, 1991. 

ADDRESSES:  Send  written  comments  to 
Susan  E.  RoUe,  District  Ranger, 
Applegate  Ranger  District  6941  Upper 
Applegate  Road.  Jacksonville,  Oregon 
97530. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Fertig,  Resource  Planner, 
Applegate  Ranger  District  6941  Upper 
Applegate  Road,  Jacksonville,  Oregon 
97530  (503)  899-1812. 

SUPPLEMENTARY  MFOMMATION:  The 

proposal  is  to  harvest  approximately  5 
MMBF  of  timber  on  278  acres  using 
several  silvicultural  prescriptions  and 
logging  systems;  to  construct  and 
reconstruct  six  miles  of  road;  to  bum 
stands  of  Baker's  Cypress  to  enhance 
regeneration  of  this  fire  dejjendent 
species;  to  bum  brush  fields  to  reduce 
fire  hazard  and  increase  wildlife  use;  to 
install  a  variety  of  erosion  control 
measures  to  reduce  erosioafrom  old 
mining  sites  and  to  install  fish  habitat 
structures  in  Weams.  The  proposed 
timber  sale  (called  Iron  Mountain)  is 
listed  in  Appendix  A  of  the  Forest  Plan 
(10  Year  ActivitySchedules).  The  other 
projects  in  this  proposal  were  developed 
in  the  Joey  Integrated  Resource 
Analysis,  1991. 

The  proposed  timber  sale  writh 
associated  activities  is  in  an  inventoried 
roadless  area.  This  area  was 
recommended  as  a  Non-Wilderness  in 
the  1979  FEIS  for  the  Roadless  Area 
Review  and  Evaluation  (RARE  11).  The 
FEIS  for  the  Forest  Plan  analyzed  the 
area  for  its  roadless  characteristic  and 
allocated  the  land  as  shown  in  the  table 
below. 

The  following  table  lists  the 
approximate  percentages  allocated  to 
the  specific  management  Areas  (MA)  by 
the  Forest  Plan: 


Management  area 


Management  area 

Percer« 

o< 

planning 

area 

1— Minimum  Management. ._ 

7— Foregfound  Partial  Retention 

14— Big  Game  Wintef  Range : 

15— Old  Growtfi _ 

19— Spotted  Owl  Habil9t 

20— Timber  Suited  1 

37 
1 

19 
3 

4 
25 

25— Timber  Suited  2 

26— Rettriciad  Riparian.. 


o« 

piarmrig 


The  Forest  Plan  has  divided  the  Forest 
into  Management  Areas,  each  with  an 
accompanying  Management  Strategy. 
Each  area  has  different  resource  goals, 
opportunities,  standards  and  guidelines. 
A  complete  description  of  each 
Management  Strategy  can  be  found  in 
Chapter  Four  of  the  Forest  Plan. 

The  analysis  will  consider  a  range  of 
alternatives.  Along  with  the  proposed 
action,  the  analysis  will  consider  a  no- 
action  alternative.  Action  alternatives 
will  analyze  high  priority  silvicultural 
stands  that  can  be  accessed  with  or 
without  roads  in  areas  determined 
suitable  for  timber  management  that  are 
consistent  with  the  Forest  Plan  and 
other  management  directions. 

Other  applicable  plans,  directions,  or 
policies  that  will  be  followed  for  the 
Rusty  Timber  Sale  and  Other  Projects 
EIS  are: 

•  A  Conservation  Strategy  for  the 
Northern  Spotted  Owl.  A  report  of  the 
Interagency  Scientific  Committee  to 
address  the  conservation  of  the  northern 
spotted  owl  (ISC  report),  USDA  Forest 
Service,  Pacific  Northwest  and  Pacific 
Southwest  Regions,  1990. 

•  A  Guide  to  Conducting  Vegetation 
Management  Projects  in  the  Pacific 
Northwest  Region,  also  known  as  the 
Mediated  Agreement  betv/een  the 
Northwest  Coalition  for  Alternatives  to 
Pesticides,  et  al.  vs.  Richard  Lyng. 
Secretary.  United  States  Department  of 
Agriculture,  et  al,  1990. 

The  legal  description  for  the  Rusty 
Planning  Area  is:  AH  or  portions  of 
Sections  13-15.  22,  23,  26,  Z7,  34.  and  35. 
Township  40  South.  Range  5  West  and 
Sections  la  19,  and  3a  Township  40 
South,  Range  4  West  Willamette 
Meridian.  Jackson  and  Josephine 
Counties,  Oregon. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
written  comments,  and  assistance  from 
Federal,  State,  local  agencies  and  other 
individuals  or  organizations  who  mny  be 
interested  in  or  affected  by  the  proposed 
project.  Public  scoping  has  begun. 
Letters  have  been  sent  to  adjacent 
landowners  and  other  interested  parties 
encouraging  their  participation.  Between 
January.  1991  and  May,  1991  four  public 
meetings  were  held  where  this  proposal 
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was  presented  along  with  other 
proposals  elsewhere  on  the  District.  This 
input  will  be  used  in  preparation  of  the 
draft  EIS.  The  scoping  process  includes: 

1.  Identifying  major  issues  to  be 
analyzed  in  depth; 

2.  Exploring  additional  alternatives 
(that  are  consistent  with  the  Forest  Plan) 
derived  from  issues  recognized  during 
scoping  activities; 

3.  Notifying  interested  publics  of 
opportunities  to  participate  through 
meetings,  personal  contacts,  or  written 
comment.  Keeping  the  public  informed 
through  the  media  and/or  written 
material  (i.e..  newsletters, 
correspondence,  letters,  and  maps 
posted  on  local  bulletin  boards,  etc.). 

The  following  preliminary  issues  have 
been  identified: 

•  Changing  the  character  of  the 
Kangaroo  Roadless  area; 

•  Using  "New  Perspectives" 
silvicultural  prescriptions  and  reducing 
the  amount  of  clearcutting; 

•  Reduction  of  the  Northern  Spotted 
Owl  {Strix  occidentalis  caurina)  and/or 
Old  Growth  habitat: 

•  Balancing  the  risks  associated  with 
prescribed  burning  with  the  need  to  re- 
introduce fire  into  this  ecosystem  and 
the  reduction  in  the  risk  of  a 
catastrophic  wildfire; 

•  Management  of  hardwoods  in  the 
planning  area; 

•  Management  of  Pacific  Yew  (Taxus 
brevifolia]  in  the  Planning  Area; 

•  Opportunity  to  create  trails  for  use 
by  motorized  bikes  and  the  opportunity 
to  reclaim  abandoned  trails  outside  of 
wilderness  areas. 

The  USDA  Forest  Service.  Pacific 
Northwest  Region.  Rogue  River  National 
Forest  is  the  Lead  Agency  for  this 
project.  The  responsible  official  is  James 
T.  Gladen,  Forest  Supervisor.  Rogue 
River  National  Forest.  PC  Box  520, 
Medford,  Oregon  97501.  The  responsible 
official  will  decide  which,  if  any  of  the 
proposed  alternatives  will  be 
implemented  and  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  217). 

The  draft  EIS  is  scheduled  to  be  filed 
in  January.  1992  and  the  final  EIS  in 
May,  1992. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  to  be 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 


statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft 
environmental  impact  stage  but  are  not 
raised  until  after  the  completion  of  the 
final  environmental  impact  statement 
may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Hodel,  803 
F.2d.  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

Dated:  September  18. 1991. 
James  T.  Gladen, 
Forest  Supervisor. 
IFR  Doc.  91-23507  Filed  9-27-91;  8:45  am) 

BILUNQ  CODE  3410-11-11 


Packers  and  Stockyards 

Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration.  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  e/se?.). 

AL-185— Southern  Star  Stockyard,  Inc., 
Rogersville.  Alabama 


AL-186 — Wood's  Livestock  Market. 

Ohatchee.  Alabama 
DE-102— S  &  J  Villari  Livestock. 

Gumboro.  Delaware 
MN-188 — Central  Livestock 

Association,  Inc.,  Albany, 

Minnesota 
TX-341— Decatur  Livestock  Market. 

Inc..  Decatur,  Texas 
WV-119 — Moundsville  Livestock 

Auction  Co..  Inc..  Moundsville. 

West  Virginia 
Pursuant  to  the  authority  under 
section  302  of  the  Packers  and 
Stockyards  Act.  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director.  Livestock  Marketing  Division. 
Packers  and  Stockyards  Administration, 
room  3408-South  Building,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250,  by  October  15. 1991. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 

Done  at  Washington.  DC  this  24th  day  of 
September,  1991. 

Harold  W.  Davis, 

Director,  Livestock  Marketing  Division. 
[PR  Doc.  91-23473  Filed  9-27-91;  8:45  am) 

BtLUNG  COOE  341I>-KI>-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  the 
Florida  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Florida  Advisory 
Committee  to  the  Commission  will 
convene  at  2  p.m.  and  adjourn  at  5  p.m. 
on  Tuesday,  October  22, 1991,  at  the 
Courtyard  by  Marriott,  3805  W.  Cypress, 
Tampa,  Florida.  The  purpose  of  the 
meeting  is  to  release  the  report,  Police- 
Community  Relations  in  Tampa — An 
Update;  to  conduct  discussions 
regarding  a  follow-up  to  the  report;  and. 
to  adopt  program  plans  for  FY  1992. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Florida 
Advisory  Committee  Chairperson, 
Bradford  Brown  (305)  361^284  or  Bobby 
D.  Doctor.  Director.  Southern  Regional 
Office  (404)  730-2476.  (TDD  404/730- 
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2481).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
service  of  a  sign  language  interpreter, 
should  contact  the  Southern  Regional 
Office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  23. 
1991. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  91-23413  Filed  9-27-91;  8:45  am) 

BILUNG  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  and  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Distribution  License  Procedure. 

Form  Number:  Agency— EAR  §  773.3; 
OMB  Control  No.  0694-0015. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  19,002  respondents;  25,676 
reporting/recordkeeping  hours;  Average 
time  per  respondent  is  40  hrs.  for  new 
applicants  and  20  hrs.  for  renewals. 

Needs  and  Uses:  The  information 
collected  under  the  Distribution  License 
Procedure  is  used  to  determine  if  an 
exporter  needs  a  Distribution  License 
and  if  an  exporter  qualifies  for  the 
license.  Additional  information  is  used 
to  confirm  DL  holders  compliance  with 
the  requirements  of  the  license. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 


3208  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  September  24. 1991. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
IFR  Doc.  91-23505  Filed  9-27-91;  8:45  am]     ' 
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(A-357-007] 

Carbon  Steel  Wire  Rod  From 
Argentina;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  July  11, 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
carbon  steel  wire  rod  from  Argentina. 
These  final  results  of  review  cover  one 
manufacturer/exporter,  Acindar 
Industria  Argentina  de  Aceros  S.A. 
("Acindar"),  of  this  merchandise  for  the 
period  November  1, 1989  through 
October  31, 1990.  The  review  indicates 
that  Acindar  made  no  shipments  of  the 
subject  merchandise  during  the  review 
period. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  did  not  receive 
any  written  comments.  Based  on  our 
finding  that  Acindar  made  no  shipments 
to  the  United  States  during  the  review 
period,  we  have  set  the  margin  at  the 
rate  of  the  final  results  of  the  last  review 
period  in  which  Acindar  made 
shipments,  which  was  zero  percent. 
EFFECTIVE  DATE:  September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Alain  Letort,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  377-3793  or  telefax  (202) 
377-1388. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  11, 1991,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (56  PR 
31612)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  carbon  steel 
wire  rod  from  Argentina  (49  FR  46180; 


November  23, 1984).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  carbon  steel  wire  rod.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
( "HTS")  item  numbers  7213.20.00, 
7213.31.30,  7213.39.00,  7213.41.30, 
7213.49.00,  and  7213.50.00.  The  HTS 
numbers  are  provided  for  convenience 
and  customs  purposes.  The  written 
product  description  remains  dispositive. 

Analysis  of  Comment  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  did  not  receive 
any  comments. 

Final  Results  of  the  Review 

Based  on  our  finding  that  Acindar 
made  no  shipments  to  the  United  States 
during  the  review  period,  we  have  set 
the  margin  at  the  rate  of  the  final  results 
of  the  last  review  period  in  which 
Acindar  made  shipments,  which  was 
zero  percent. 

As  provided  for  in  section  751(a)(1)  of 
the  Tariff  Act,  a  cash  deposit  rate  of 
zero  percent  will  remain  in  effect  for 
Acindar.  The  cash  deposit  rates  for 
exporters  covered  in  previous  reviews 
renvain  unchanged.  For  any  future 
entries  of  this  merchandise  from  an 
exporter  or  manufacturer  not  covered  in 
this  or  any  previous  review  or  the 
investigation,  and  who  is  unrelated  to 
any  reviewed  firm,  a  cash  deposit  of 
zero  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  carbon  steel  wire  rod  from 
Argentina  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.22  of  the  Commerce   , 
Department's  regulations  (19  CFR 
353.22). 

Dated:  September  23. 1991. 

Eric  I.  Carflnkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-23509  Filed  9-27-91;  8:45  am] 
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(A-sae  029] 

Final  Results  of  Antidumping  Duty 
Administrative  Reviews:  Fishnetting  ef 
Man-made  Fibers  From  Japan 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Commerce. 

EFFECTIVE  DATE:  September  30,1991. 

FOR  FURTHER  INFOIWIATION  CONTACT 

Susan  Strumbel  or  Vincent  Kane, 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20230:  telephone:  (202) 
377-1442  and  377-2815.  respectively. 

Final  Results 

Case  History 

On  July  19. 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  PR  33246)  the 
preliminary  results  of  antidumping  duty 
adminstrative  reviews  and  intent  to 
revoke  in  part  the  antidumping  fmding 
on  fishnetting  of  man-made  fibers  from 
Japan  (37  FR  11560.  June  9. 1972).  These 
reviews  cover  the  following  seven 
manufacturers  and/or  exporters:  Fukui 
Fish  Net  Company.  Ltd.  (Fukui),  Mitsui  & 
Co..  Ltd.  (Mitsui).  Nagaura  Net 
Company.  Inc.  (Nagaura),  Nichimen 
Corporation  (Nichimen),  Osada  Fishing 
Net  Co.,  Ltd.  (Osada),  Taito  Seiko 
Company,  Ltd.  (Taito  Seiko),  Yamagi 
Fishing  Net  Comany,  Ltd.  (Yamagi)  and 
Toyama  Fishing  Net  Manufacturing  Co., 
Ltd.  (Toyama),  during  consecutive 
review  periods  from  June  1, 1983  through 
May  31, 1987. 

We  have  now  completed  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  Reviews 

The  product  covered  by  these  reviews 
is  fishnetting  of  man-made  fibers  from 
Japan  ("fishnetting").  Fishnetting  is 
currently  classifiable  under  subheadings 
5608.11.00  and  5608.90.10  of  the 
Harmonized  Tariff  System  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  is 
dispositive. 

On  December  29. 1986.  the  United 
States  International  Trade  Commission 
(ITC)  pubUshed  its  determination  that 
an  industry  in  the  United  States  would 
not  be  materially  injured  or  threatened 
with  material  injury,  nor  would  the 
establishment  of  an  industry  in  the 
United  States  be  materially  retarded,  by 
reason  of  imports  of  salmon-gill 


fishnetting  of  man-made  fibers  from 
Japan  covered  by  the  antidumping 
finding,  if  thatiportion  of  the  finding 
concerning  salmon-gill  fishnetting  were 
to  be  revoked  (51  FR  46947).  The 
Department  determined  in  the  final 
results  of  a  previous  review  of  this 
finding  (53  FR  10264,  March  30, 1988) 
that  the  effective  date  of  the  revocation 
of  the  portion  of  the  finding  applicable 
to  sahnon-gill  fishnetthig  is  December 
29. 1986.  the  date  that  the  ITC's  decision 
was  published  in  the  Federal  Register. 
Therefore,  salmon-gill  fishnetting  sold 
and  entered  after  December  29. 1986  is 
excluded  from  the  1986-87 
administrative  review.  Salmon-gill 
fishnetting  is  defined  as  fishnetting  of 
continuous  polyamide  fibers  (including 
nylon),  consisting  of  monofilament  yams 
measuring  not  more  than  a806 
millimeter  in  maximum  cross-sectional 
dimension  or  multifilament  yams  or 
cordage  measuring  not  more  than  201 
denier,  or  a  combination  of  the  foregoing 
yams  or  cordage,  of  double-  of  triple- 
knot  construction,  dyed  or  otherwise 
colored  (except  white),  having  a  stretch 
mesh  size  of  not  less  than  4%  inches 
and  not  more  than  eV4  inches. 

United  States  Price 

For  both  Nichnnen/Osada  and  Taito 
Seiko,  we  based  the  United  States  Price 
on  purchase  price  methodology  as  set 
forth  in  our  preliminary  results  (56  FR 
33246.  July  19. 1991). 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market 
prices,  third  country  prices,  or 
constructed  value  as  set  forth  in  our 
preliminary  results  (56  FR  33246.  July  19, 
1991). 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  comments  from  the  petitioner. 
American  Cordage  and  Netting 
Manufacturers,  and  two  of  the 
respondents,  Nichimen/Osada  and 
Taito  Seiko. 

Comment  1:  Petitioner  claims  that  the 
minimum  shipping  conference  freight 
tarifi's  provided  in  Taito  Seiko's 
response  should  be  applied  to 
Nichimen/Osada's  ocean  freight 
calculation  if  the  minimum  rate  applies 
to  Nichimen/Oshada  shipments. 

DOC  Response:  During  verification, 
the  Department  examined  documents 
demonstrating  that  Nichimen/Osada 
correctly  reported  its  ocean  freight 
costs.  We  found  no  evidence  that  the 
minimum  shipping  conference  freight 
tariffs  applied  to  Nichimen/Osada's 
ocean  freight  cost. 


Comme/rt^.- "Petitioner  claims  that  the 
Department  should  not  make  a  cost 
adjustment  for  fishnetting  having  extra 
selvedge.  Selvedge  is  extra  netting  used 
to  reinforce  a  particular  part  of  the 
fishnetting.  Petitioner  states  that  when 
producing  nettings  of  these  types,  the 
machines  usually  generate  a  double 
selvedge  in  the  manufacturing  process. 
As  a  result,  petitioner  contends  that  this 
adjustment  does  not  exist  in  cost  terms. 

Nichimen/Osada  argues  that  counsel 
for  petitioner  established  no 
qualifications  with  respect  to  its 
knowledge  of  selvedge  manufacturing 
techniques  in  Japan  for  fishnetting  to  be 
sold  in  Iceland.  Respondent  claims  that 
the  adjustment  for  selvedge  is  for  actual 
increased  costs  of  manufacture  for 
enlarged  selvedge  and,  to  the  best  of. 
respondent's  knowledge,  equipment  for 
the  production  of  enlarged  selvedge  is 
not  found  in  the  United  States.  For  these 
reasons,  respondent  asserts  that  the  cost 
adjustment  for  additional  or  enlarged 
selvedge  it  submitted  should  be 
accepted. 

DOC  Response:  During  verification 
we  reviewed  invoices  from  Nichimen's 
supplier  of  fishnetting,  Osada,  and  found 
that  Nichimen  does  incur  extra  cost  for 
additional  or  enlarged  selvedge.  For  this 
reason,  we  have  accepted  Nichimen/ 
Osada's  cost  adjustments  for  additional 
or  enlarged  selvedge  for  certain  sales  of 
fishnetting  to  Iceland. 

Comment  3:  Petitioner  claims  that  the 
minimum  shipping  conference  freight 
tariff  provided  in  Taito  Seiko's  response 
should  be  used  for  Taito  Seiko's  ocean 
freight  calculation.  Petitioner  further 
states  that  Nichimen/Osada's  average 
ocean  freight  cost  may  not  be  the  best 
approximation  for  Taito  Seiko's  ocean 
freight  cost. 

Taito  Seiko  states  that,  in  fact,  it  had 
no  ocean  freight  expense.  The  per-unit 
figures  it  provided  were  hypothetical 
figures  based  on  shipping  rates  of 
common  carriers.  Taito  Seiko  further 
states  that  the  per-unit  figures  were 
higher  than  the  price  of  the  fishnetting  in 
some  cases,  which  only  confirms  that 
those  hypothetical  figures  do  not  reflect 
its  actual  costs.  Taito  Seiko  claims  that 
if  it  had  to  pay  such  rates,  it  would  not 
have  made  the  U.S.  sales.  Thus, 
respondent  argues  that  the  Department 
should  have  used  zero  as  the  cost  of 
Taito  Seiko's  ocean  freight. 

DOC  Response:  We  disagree  with  the 
petitioner  that  it  is  appropriate  to  use 
the  minimum  shipping  conference  freight 
tariff  as  a  basis  for  estimating  Taito 
Seiko's  actual  ocean  freight  costs.  Taito 
Seiko  has  not  refused  to  provide  a  figure 
for  ocean  freight  costs,  but  has  merely 
indicated  that  such  costs  are  borne  by 
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its  parent  company  due  to  the  unusual 
circumstances  under  which  the 
merchandise  is  shipped.  On  the  other 
hand,  merely  because  Taito  Seiko  is  not 
charged  by  its  parent  for  ocean  freight 
expenses  does  not  mean  that  such  costs 
have  not  been  incurred. 

The  Department  has  determined  that 
it  would  be  unreasonable  to  use  the 
minimum  shipping  conference  freight 
tariff  as  an  estimate  of  Taito  Seiko's 
freight  costs,  as  this  tariff  is  clearly  an 
unrealistic  approximation  of  the 
company's  actual  expense.  Instead,  we 
have  continued  to  use  Nichimen/ 
Osada's  average  ocean  freight  costs 
from  its  public  response  as  the  best 
estimate  of  Taito  Seiko's  freight  costs 
since  these  figures  reflect  actual  costs 
for  transporting  the  subject  merchandise 
over  comparable  distances  during  the 
same  time  period. 

Comment  4:  Petitioner  states  that  the 
Department  should  "pay  close 
attention"  to  the  number  of  days  credit 
was  extended  to  Taito  Seiko's  home 
market  customers  in  light  of  the 
apparently  considerable  amount  of  time 
between  date  of  shipment  and  date  of 
payment. 

Taito  Seiko  claims  that  the 
Department's  methdology  for  calculating 
the  company's  home  market  credit 
expense  was  sufficiently  accurate. 
Respondent  states  that  it  calculated  its 
home  market  credit  expense  by  counting 
the  actual  number  of  days  between 
delivery  of  the  fishnetting  and  receipt  of 
a  150-day  promissory  note  from  its 
customer  for  each  sale.  It  then  added 
150  days  to  that  number  for  each  sale. 
Since  its  books  did  not  record  actual 
dates  of  payment  by  its  customers,  Taito 
Seiko  used  the  shortest  number  of  days 
(150)  in  which  the  promissory  note  was 
paid  in  any  of  the  sales,  and  adds  that 
most  home  market  customers  paid  their 
notes  late.  Therefore,  respondent  states 
that  it  claimed  a  smaller  than  actual 
credit  expense  on  its  home  market  sales. 

DOC  Response:  The  Department  fully 
examined  'Taito  Seiko's  proposed  home 
market  credit  expense  methodology  in 
view  of  the  fact  that  credit  expenses  are 
not  incurred  with  respect  to  Taito 
Seiko's  U.S.  sales.  We  determined  that 
this  methodology  resulted  in  a 
conservative  estimate  of  the  number  of 
days  between  date  of  shipment  and  date 
of  payment  and  have,  therefore, 
accepted  this  methodology  for  the 
calculation  of  credit  expenses. 

Use  of  Best  Information  Available 

In  these  final  results  of  review,  the 
Department  has  had  to  resort  to  the  best 
information  available  (BIA)  to  establish 
rates  for  certain  companies.  We 
determined  that  Fukui.  Mitsui,  Nagaura. 


Toyama.  Yamagi  were  substantially 
cooperative,  despite  their  failure  to 
respond  to  our  requests  for  additional 
information  and  their  failure  to  respond 
to  certain  requests  in  the  form  required. 

In  deciding  what  to  use  as  best 
information  available,  19  CFR  353.37(b) 
provides  that  the  Department  may  take 
into  account  whether  a  party  fails  to 
provide  requested  information.  Thus,  the 
Department  may  determine,  on  a  case- 
by-case  basis,  what  the  best  information 
available  is.  When  a  company 
substantially  cooperated  with  our 
requests  for  information,  but  failed  to 
provide  the  information  requested  in  a 
timely  manner  or  in  the  form  required, 
we  have  used  as  BIA  the  higher  of  (a) 
the  highest  calculated  rate  for  a 
responding  firm  with  shipments  during 
the  period  or  (b)  the  highest  rate  for  that 
company  from  any  previous  review  or 
the  original  investigation.  See. 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany:  Final  Results  Antidumping 
Duty  Administrative  Review.  56  FR 
31692.  31704.  (July  11. 1991).  Thus,  we 
assigned  these  companies  their  highest 
rate  from  prior  reviews. 

Final  Results  of  the  Review 

Our  fmal  results  of  our  review  are 
unchanged  from  those  presented  in  the 
notice  of  the  preliminary  results  of  these 
reviews  except  for  one  manufacturer/ 
exporter  and  the  all  other  rate.  The 
Department  based  Taito  Seiko's  foreign 
market  value  on  constructed  value.  In 
computing  fixed  overhead  cost,  the 
Department  used  Taito  Seiko's  variable 
overhead  cost  as  best  information 
available  in  the  preliminary  results  of 
review.  We  requested  further 
information  from  Taito  Seiko  on  its  fixed 
overhead,  which  was  supplied  to  us.  and 
have  used  this  information  in  our  final 
determination. 

As  a  result  of  our  reviews,  we 
determine  that  the  following  margins 
exist: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(percent) 

Fukui 

6/1/83-5/31/87 
6/1/86-5/31/87 
6/1/84-5/31/87 
6/1/86-5/31/87 
6/1/85-5/31/87 
6/1/86-5/31/87 

6/1/83-5/31/87 
6/1/84-5/31/87 
6/1/83-5/31/87 

4.99 

Mitsui 

18.30 

18.30 

Nichimen/Osada 

Taito  Seiko 

0.02 

Toywna 

yamagi 

0.75 

1.40 

7.17 

18.30 

All  others 

1.40 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 


Department  will  issue  appraisement 
instructions  for  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of  these 
administrative  reviews  for  all  shipments 
of  fishnetting  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  that  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for  all 
non-revoked  companies  in  these  reviews 
except  for  Mitsui  will  be  that 
established  in  these  final  results;  the 
cash  deposit  rate  for  Mitsui  which  was 
reviewed  for  a  subsequent  period  will 
be  the  rate  established  in  that  period' 
(See  Final  Results  of  the  1988/1989 
Antidumping  Duty  Administrative 
Review:  Fishnetting  of  Man-Made  Fibers 
from  Japan  (55  FR  30948,  July  30. 1990)); 
(2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  these  reviews  nor  in  any  subsequent 
reviews,  but  covered  in  a  prior  review, 
the  cash  deposit  rate  will  continue  to  be 
at  the  rate  published  in  the  final  results 
of  the  last  administrative  review  for 
such  firms;  (3)  the  cash  deposit  rate  for 
all  other  exporters /producers  will  be 
1.40  percent  based  on  1986/1987  review 
period;  the  highest  of  the  most  recently 
calculated  non-BIA  rates  for  any  firm. 
This  all  other  rate  supercedes  the  zero 
rate  established  for  the  1988/1989  period 
since  the  zero  rate  was  based  on  a  1985/ 
1986  calculated  rate.  See  Fishnetting  of 
Man-Made  Fibers  from  Japan:  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (55  FR  34042. 
August  21, 1990). 

Revocation  in  Part 

For  the  reasons  set  forth  in  the 
preliminary  results,  and  because  we  are 
satisfied  that  there  is  no  likelihood  of 
resumption  of  sales  at  less  than  fair 
value,  we  revoke  in  part  the 
antidumping  finding  on  fishnetting  of 
man-made  fibers  from  Japan  produced 
by  Osada  and  exported  by  Nichimen. 
This  partial  revocation  applies  to  all 
unliquidated  entries  of  this  merchandise 
produced  by  Osada  and  exported  by 
Nichimen  on  or  after  June  1. 1987.  The 
Department  shall  instruct  the  Customs 
Service  to  terminate  suspension  of 
liquidation  of  entries  of  fishnetting  of 
man-made  fibers  exported  by  Nichimen 
and  produced  by  Osada. 

These  administrative  reviews,  this 
revocation  in  part,  and  this  notice  are  in 
accordance  with  sections  751  (a)(1)  and 
(c)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1)(c)).  19  CFR  353.54  (1985).  and 
19  CFR  353.22  (1990). 
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Dated:  September  20, 1981. 
Eric.I.  Garfinkel; 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  23510  Filed  9-27-91;  8:45  amj 

BIUJMG  COOC  3510-O&-M 

(A-sss^eos] 

Postponement  of  final  Antidumping 
Duty  Determination:  Stiop  Towels 
From  Bangladesti 

AOeNCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  TtXTtz  September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kate  Johnson,  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  at  (202)  377- 
8830. 

PostpoiKmeiit 

This  notice  informs  the  public  that  we 
have  received  requests  from  Greyfab 
(Bangladesh)  Ltd.,  Sonar  Cotton  Mills 
(B.D.)  Ltd.  and  Eagle  Star  Textile  ■Mills, 
Ltd.  to  postpone  the  final  determination 
in  the  investigation  of  shop  towels  Trom 
Bangladesh,  in  accordance  with  section 
735(a)(2)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  fl9  U.S.C. 
1673d(a)(2)).  These  respondents  account 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise  from 
Bangladesh  to  the  United  States.  If 
exporters  who  account  for  a  significemt 
proportion  of  exports  of  the 
merchandise  under  investigation  request 
and  extension  subsequent  to  an 
affirmative  preliminary  determination, 
we  are  requn^d.  absent  compelling 
reasons  to  the  contrary,  to  grant  the 
request.  Accordingly,  we  are  postponing 
the  date  of  the  final  determhiation  as  to 
whether  sales  of  shop  towels  from 
Bangladesh  have  occurred  at  less  than 
fair  value  until  not  later  than  }anuary  27, 
1992. 

Public  Comment 

In  accordance  withlQ  CFR  353.38(b), 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  the  preliminary 
determination  in  the  antidumping  duty 
investigation  of  shop  towels. 
Tentatively,  the  hearing  will  be  held  on 
December  18, 1991,  at  9:30  a.m.  at  the 
U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 


hours  befoK  the  scheduled  time.  In 
accordanoe  with  19  CFR  353.38,  case 
briefs  or  other  written  comments  in  at 
least  ten  copies  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
December  11, 1991,  and  rebuttal  briefs 
no  later  than  December  16, 1991.  In 
accordance  with  19  CFR  353.3e(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

The  U£.  International  Trade 
Commission  is  being  advised  of  this 
postponement,  in  accordance  with 
section  735(d)  of  the  Act.  This  notice  is 
published  pursuant  to  section  735(d)  of 
the  Act  and  1»CFR  3&3.20(b)(2). 

Dated:  September  20, 19ffl. 
Erie  I.  Gatfu^el, 
Assistant  Secretary  for  Import 
AdmrnistTotion. 
[PR  Doc.  91-23511  Filed  9-27-91;  8:45  am] 

BtUJNO  COOE  3S10-OS^ 


Export  Trade  Certificate  of  fteview: 
AptHicatton  for  an  Amendment 

AOEMCV:  International  Trade 
Administration.  Commerce. 

ACTToh:  Notice  of  application  for  an 
amendment  to  an  export  trade 
certificationof  review. 

summary:  The  Office  of  Export  Trading 
Company  Affah^.  International  Trade 
Admmistration.  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  international 
Trade  Administration.  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPt^MeNTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Re  view  protects  the  holder 
and  the  members  identified  in  the 
^Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
apphcant  and  summarizing  its  proposed 
export-conduct. 


Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  no  later  than  20 
days  after  the  date  of  this  notice  to: 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  room  1800,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  'Export  Trade  Certificate 
of  Review,  application  number  88- 
2A013." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  No.  88- 
00013,  issued  on  October  19, 1988  (53  FR 
43253,  October  26, 1988).  This  certificate 
was  previously  amended  on  May  31, 
1990  (55  FR23123.  June  6, 1990). 

fiummary  of  the  Application 

Applicant:  CISA  Export  Trade  Group, 
Inc.,  6990  Rieber  Street,  Worthington. 
Ohio  43085. 

Contact:  Bruce  Harrison,  Jr.,  Esq., 
CISA  Legal  Counsel.  Telephone:  (412) 
2ei-«501. 

Application  No.:  88-2A013. 

Date  Deemed  Submitted:  Septemher 
17, 1991. 

The  CISA  Export  Trade  Group,  Inc. 
(CISA  ETG)  seeks  to  amend  its 
certificate  by: 

1.  Deleting  the  following  "Members" 
from  the  certificate;  Beardsley  &  Piper 
Division.  Chicago.  IL:  Geoi;gia-Pacifrc 
Corporation,  Atlanta,  GA;  MetauUics 
Systems,  Solon,  OH;  Capital  Resin 
Corporation,  Columbia,  OH;  and 
Simplicity  Engineering,  Inc.,  Durand,  Ml. 

2.  Adding  the  following  "Members"  to 
the  Certificate:  Didion  Manufacturing 
Company,  St.  Peters,  MO;  GMD 
Engineered  Systems,  hic.  Fort  Worth. 
TX;  Hartley  Engineered  Control 
Systems.  Division  of  Hartley  Controls 
Corporation,  Neenah,  WI  and  its 
controlling  entity  the  Neenah 
Corporation,  Neenah,  WI;  Stackpole 
Carbon  Company,  St.  Marys,  PA  and  Its 
controlling  entity  The  Stackpole 
Corporation,  Boston,  MA. 

3.  Amending  the  mailing  address  of  a 
"Member"  company  as  follows: 
Dependable  Foundry  Equipment  Co., 
Inc./Redford-Carver  Foundry  Products, 
Sherwood.  OR  and  its  controlling  entity 
Tromley  industrial  Holdings,  Inc.. 
Tualatin.  OR. 
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Dated:  September  26. 1991. 
George  MuDer, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  91-23512  Filed  9-27-91;  8:45  am] 

BttXINQ  COOe  3510-OS-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews:  Notice  of  Decision  of 
Panel 

agency:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  is  hereby  given,  pursuant 
to  Rule  72  of  the  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews, 
that  the  decision  of  the  Panel 
established  to  review  the  Order  made 
by  the  Canadian  International  Trade 
Tribunal  continuing  the  finding  of 
material  injury  originally  made  on  April 
15, 1983,  respecting  Certain  Dumped 
Integral  Horsepower  Induction  Motors, 
One  Horsepower  (IHP)  to  Two  Hundred 
Horsepower  (200  HP)  Inclusive,  with 
Exceptions,  Originating  in  or  Exported 
from  the  United  States  of  America,  was 
issued  on  September  11, 1991. 
(Secretariat  File  No.  CDA-90-1904-01). 

summary:  By  a  decision  dated 
September  11, 1991,  the  binational  Panel 
affirmed  the  fmding  of  the  Canadian 
International  Trade  Tribunal  continuing 
the  material  injury  fmding  initially  made 
on  April  15, 1983. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
4012, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  377-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 

19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  fmal 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  wiUi 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  fmal  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989.  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 


("Rules").  These  Rules  were  published 
in  the  Fmieral  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  panel  review  in  this  matter 
was  conducted  in  accordance  with  these 
Rules. 

Background 

On  October  31, 1990.  a  Request  for 
Panel  Review  was  filed  with  the 
Canadian  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  United  States-Canada  Free-Trade 
Agreement.  Panel  review  was  requested 
of  the  Hnal  determination  made  by  the 
Canadian  International  Trade  Tribunal 
continuing  the  finding  of  material  injury 
originally  made  on  April  15, 1983, 
respecting  Certain  Dumped  Integral 
Horsepower  Induction  Motors,  One 
Horsepower  (IHP)  to  Two  Hundred 
Horsepower  (200  HP)  Inclusive,  with 
Exceptions,  Originating  in  or  Exported 
from  the  United  States  of  America, 
which  was  pubUshed  in  the  Canada 
Gazette,  part  I  (Vol.  124,  No.  42)  on 
October  20, 1990.  The  Binational 
Secretariat  assigned  Case  Number 
CDA-90-1904-01  to  this  Request  for 
Panel  Review. 

The  Complainants  Toshiba 
International  Corporation,  John  Wilson 
Electric  (Fordwich)  Limited,  Baldor 
Electric  Company,  Canadian  Electro 
Drives  and  Dryden  Agencies  alleged 
that  the  Canadian  International  Trade 
Tribunal  (CITT)  had  acted  beyond  its 
jurisdiction  in  holding  its  review  hearing 
beyond  the  five-year  limitation 
provision  of  section  76(5)  of  the  Special 
Import  Measures  Act  (SIMA);  that  the 
CriT  erred  in  considering  evidence  of 
dumping  in  an  earlier  Revenue  Canada 
decision  respecting  polyphase  induction 
motors  of  an  output  exceeding  200  HP 
(Large  Motors);  that  the  Complainants 
had  been  denied  the  right  to  challenge 
the  margins  of  dumping  found  in  Large 
Motors;  that  the  Complainants  had  been 
denied  the  opportunity  to  reply  to 
certain  evidence  adduced  on  the  last 
day  of  the  hearing;  that  the  CITT  erred 
in  considering  other  factors  regarding  a 
propensity  to  dump  on  the  part  of  U.S. 
exporters;  that  the  CTTT  erred  in  failing 
to  consider  the  definition  of  "domestic 
industry"  in  its  Decision;  and  that  the 
CITT  erred  in  refusing  to  exclude  Baldor 
Electric  Company  from  its  Decision. 

Panel  Finding 

The  Panel  foimd  that  It  was  necessary 
for  the  CITT  to  commence  a  review 
within  the  five-year  limitation  period 
established  by  section  76(5)  of  SIMA  but 


that  it  was  not  necessary  to  complete 
the  review  by  that  date.  The  Panel 
concluded  that  the  finding  in  Large 
Motors  was  relevant  to  the  dTT  inquiry 
in  Small  Motors  and  that  CITT  had  not 
breached  the  rules  of  natural  justice 
either  in  considering  the  Large  Motors 
case  or  by  denying  the  Complainants  the 
opportunity  to  respond  to  certain 
evidence  adduced  on  the  last  day  of  the 
hearing.  With  respect  to  the  exclusion  of 
Baldor  Electric  Company  the  majority 
found  that  the  CITT  did  not  err  in 
refusing  to  exclude  Baldon  one  member 
dissented  from  the  majority  with  respect 
to  this  issue  only.  The  Panel  accordingly 
affirmed  the  Finding  of  the  CITT 
continuing  the  material  injury  finding. 

Dated:  September  25. 1991. 
lames  R.  Holbein, 

United  States  Secretary.  FTA  Binational 

Secretarial. 

(FR  Doc.  91-23513  Filed  9-27-«l;  8:45  am] 

BtLUNG  COOE  SS10-CT-« 


National  Oceanic  and  Atntospharic 

Administration 

Environmental  Statements;  Gulf  of 
Alaska  Walleye  Pollock 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  availability  of  an 
enviroimiental  assessment. 

SUMMARY:  An  environmental 
assessment  (EA)  was  prepared  for  the 
Gulf  of  Alaska  (GOA)  1991  walleye 
pollock  fourth  quarter  fishery.  This  EA 
examined  GOA  groundfish  management 
measures  pertaining  to  the  fourth 
quarter,  1991  walleye  pollock  fishery.  In 
addition  to  extending  management 
measures  previously  implemented  by 
emergency  rule  (ER)  to  protect  Steller 
sea  lions,  the  alternative  selected  by 
NMFS:  (1)  Opens  the  fishery  with  a 
preannounced  closure  notice;  (2) 
requires  daily  production  reports  from 
poUock  processors;  (3)  requires 
additional  observer  coverage,  and  (4) 
sets  aside  a  sufficient  amount  of  bycatch 
in  each  subarea  necessary  to 
accommodate  fourth  quarter  fisheries 
for  other  groundfish  species. 
ADDRESSES:  Copies  of  the  EA  may  be 
obtained  from  Dale  R.  Evans,  Chief, 
Fisheries  Management  Division,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802.  Comments  should  be  sent  to  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  E.  Baglin  (Fisheries 
Management  Division.  NMFS],  907-5«ft- 
7228. 
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SUPPLEMENTARY  INFORMATION:  NMFS 
established  the  final  1991  total 
allowable  catch  (TAC)  speciflcations  for 
pollock  at  100,000  metric  tons  (mt)  in  the 
combined  Western/Central  Regulatory 
Areas,  and  3,400  mt  in  the  Eastern 
Regulatory  Area  f56  FR  28112.  June  19, 
1991). 

NMFS  evaluated  the  distribution  of 
fishing  effort  in  the  GOA  from  1975- 

1990.  and  concluded  that  a  spatial  and 
temporal  compression  of  the  Fishery  had 
developed  over  the  time  period.  These 
latter  years  coincided  with  the  period 
when  the  GOA  Sfeller  sea  lion  counts 
experienced  their  steepest  declines. 
NMFS  speculated  that  if  there  were  a 
relationship  between  the  GOA  pollock 
fishery  and  Steller  sea  lion  declines,  it 
may  be  related  to  localized  depletions  of 
pollock  caused  by  fishing  effort 
concentrated  in  both  space  and  time. 
Thus,  NMFS  implemented  time  and  area 
restrictions  to  disperse  fishing  effort. 

Amendment  19  to  the  Groundfish  of 
the  Gulf  of  Alaska  Fishery  Management 
Plan,  effective  January  1, 1991, 
established  a  quarterly  allocation 
system  for  the  combined  Western/ 
Central  Regulatory  Areas  pollock  total 
allowable  catch  (TAG)  to  prevent  a 
disproportionate  amount  of  pollock 
harvest  beingrtaken  in  any  one  season, 
as  occurred  in  1989.  This  amendment 
allowed  harvest  shortfalls  from  one 
quarter  to  be  added  to  the  subsequent 
quarters'  allowances.  Because 
carryovers  of  unharvested  TAC  into 
subsequent  quarters  could  theoretically 
result  in  a  large  proportion  of  the  TAC 
being  harvested  in  the  fourth  quarter, 
via  ER  (56  FR  28112.  June  19, 1991). 
NMFS  limited  the  amount  of  carryover 
so  that  no  quarterly  allowance  could 
exceed  150  percent  of  the  initial 
quarterly  TAG. 

Analysis  of  fishery  and  Steller  sea 
lion  data  by  NMFS  indicated  that  since 
1987  the  majority  of  the  GOA  pollock 
catch  has  been  taken  in  the  areas  to  the 
south  and  east  of  Kodiak  Island.  These 
same  locations  were  also  frequented  by 
tagged  Sfeller  sea  lions,  which  were 
presumably  feeding.  To  divert  some 
fishing  effort  away  from  these  locations. 
NMFS  allocated  the  combined  Western/ 
Central  Regulatory  Areas  pollock  TAC 
equally  to  the  east  and  west  of  154°  W. 
longitude. 

The  NMFS  also  established  a  10- 
nautical  mile,  no-trawal-fishing  zone 
around  Steller  sea  lion  rookeries  in  the 
GOA  and  the  Bering  Sea  and  Aleutian 
Islands  areas  to  provide  additional 
protection  to  Steller  sea  lions  and  their 
food  supply  in  these  important  habitats. 

The  pollock  fishery  opened  on  June  13, 

1991.  In  late  July.  NMFS  closed  the 
combined  Western/Central  Regulatory 


Areas  in  the  GOA  to  directed  fishing  for 
pollock  to  prevent  the  third  quarter 
allocation  of  pollock  from  being 
exceeded  (56  FR  33884,  July  24, 1991  and 
56  FR  35835,  July  29. 1991). 

The  total  directed  pollock  harvest 
through  the  third  quarter  of  1991  is 
approximately  70.013  mt  for  the 
combined  Western/Central  subareas. 
which  included  5.277  mt  of  reported 
discards  for  these  areas.  The  actual 
harvest  of  pollock  exceeded  the  quota 
slightly  during  the  first  and  third 
quarters  in  the  Central  Gulf  subarea.  but 
exceeded  the  quota  in  the  third  quarter 
in  the  Western  Gulf  subarea  by  about  38 
percent  (7,092  mt).  Vessels  from  the 
Bering  Sea  unexpectedly  entered  the 
Western  subarea.  Based  on  reported 
amounts  of  processed  product,  catches 
jumped  from  1,000  mt/week  to  9,900  mt/ 
week,  to  4,000  mt/day  the  last  3  days  of 
the  third  quarter  fishery.  The  sudden, 
very  high  catch  rates  caused  the 
fisheries  to  overrun  the  Western 
subarea  quota  of  18.750  mt  by  about  the 
equivalent  of  almost  3  day's  fishing  time 
at  the  end  of  the  third  quarter. 

In  light  of  this  overrun,  NMFS 
prepared  an  environmental  assessment 
to  assess  the  effects  on  the  environment 
of  a  fourth  quarter  pollock  fishery, 
including  any  effects  on  Steller  sea 
lions,  and  to  consider  the  need  for 
additional  management  measures 
necessary  to  prevent  an  overnm  of  the 
fourth  quarter  pollock  allowances  in  the 
Western  and  Central  areas. 

This  assessment  examined  the 
potential  impacts  of  four  alternative 
management  options  for  the  fourth 
quarter  1991  GOA  pollock  fishery.  The 
impacts  examined  included  projected 
effects  of  the  physical  and  biological 
environment  including  Steller  sea  lion 
and  pollock  populations  and  effects  on 
the  total  exvessel  value  of  the  pollock 
fishery.  On  the  basis  of  this 
environmental  assessment.  NMFS  has 
determined  that  the  fourth  quarter 
pollock  fishery  will  not  significantly 
affect  the  quality  of  the  human 
environment,  and  that  preparation  of  an 
environmental  impact  statement  is  not 
required. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  24, 1991 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[PR  Doc.  91-23504  Filed  9-27-91;  8:45  am] 
nLUNG  COOC  3S10-22-H 


COMMISSION  ON  AGRICULTURAL 
WORKERS 

Workshop  and  Hearing 

agency:  Commission  on  Agricultural 

Workers. 

action:  Announcement  of  workshop 

and  hearing. 

summary:  The  Commission  on 
Agricultural  Workers  will  hold  a 
workshop  and  a  public  hearing  in  Las 
Cruces,  New  Mexico  on  October  23, 
1991. 

The  Commission,  established  by  the 
Immigration  Reform  and  Control  Act 
(IRCA)  of  1986  under  section  304  is 
charged  with  evaluating  the  Special 
Agricultural  Worker  (SAW)  provisions 
of  IRCA  and  with  reviewing  several 
specific  questions  relating  to  the 
demand  for  and  supply  of  agricultural 
labor.  The  workshop  will  address  the 
impact  of  IRCA  on  international 
competitiveness.  The  hearing  will  focus 
on  specific  agricultural  issues 
concerning  the  state  of  New  Mexico. 

The  workshop  and  hearing  will  be 
open  to  the  public. 

dates:  October  23.  Workshop — 8:30 
a.m.-ll:30  a.m.  Hearing — 1  p.m.-5  p.m. 

ADDRESSES:  Corbett  Center  Auditorium, 
New  Mexico  State  University.  Las 
Cruces.  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beth  Bickley.  Telephone:  (202)  673-5348. 

Aaron  Bodin, 

Executive  Director. 

(FR  Doc.  91-23484  Filed  9-27-91:  8:45  am] 

nUJNOCOOC  M20-62-M 


DEPARTMENT  OF  ENERGY 

Solicitation  for  Cooperative 
Agreements;  Industrial  Waste 
Reduction  Program 

AGENCY:  Department  of  Energy  Field 

Office,  Albuquerque. 

ACTION:  Sohcitation  for  cooperative 

agreements. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.15  intends  to  issue  Solicitation  No. 
DE-SC04-91AL75498  for  the  Industrial 
Waste  Reduction  Program  on  October 
15. 1991. 

DATES:  The  Solicitation  will  remain 
open  until  December  13. 1991. 

ADDRESSES  AND  FOR  FURTHER 

INFORMATION  CONTACT:  To  obtain  U 
complete  solicitation  package,  please 
contact  Melanie  Thomas.  Department  of 
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Energy  Field  Ofrice,  Albuquerque, 

Contracts  and  Procurement  Division, 

P.O.  Box  5400.  Albuquerque,  NM  87185- 

5400  or  call  Ms.  Thomas  at  (505)  845- 

6960. 

SUPPLEMENTARY  INFORMATION: 

Program  Title:  Industrial  Waste 
Reduction  Program. 

Solicitation  Number:  DE-SC04- 
91AL75498. 

Citation  of  Authority:  Public  Law  95- 
91. 

The  U.S.  Department  of  Energy  (DOE), 
Office  of  Industrial  Technologies,  is 
planning  to  fund  research  and 
development  technologies  in  the 
Industrial  Waste  Reduction  Program. 
For  the  purpose  of  this  solicitation, 
technologies  include  concepts, 
processes,  and/or  hardware.  The  U.S. 
DOE  Field  Office,  Albuquerque  intends 
to  issue  a  competitive  solicitation  for 
unique  and  innovative  technologies  in 
the  areas  of  industrial  processes, 
process  changes,  feedstock  substitution, 
and/or  product  changes  that  will 
conserve  energy  while  minimizing  or 
reducing  industrial  waste  material.  The 
term  "innovative  technology"  will  be 
used  in  a  very  broad  sense  and  includes, 
but  is  not  limited  to,  (1)  development  of 
new  processes,  materials,  or  products. 
(2)  substitution  of  materials  or  products, 
or  (3]  significant  changes  to  existing 
manufacturing  processes  and 
operations.  Applications  with 
innovative  technology  applicable  to 
more  than  one  industry  with  enhanced 
energy  savings  potential  are 
encouraged. 

Applications  must  meet  the  nominal 
U.S.  national  net  energy  savings  goal  of 
one  trillion  BTUs  by  fuel  type  per  year 
by  the  year  2010.  Waste  reduction  does 
not  include  waste  heat,  noise, 
electromagnetic  radiation,  nuclear 
radiation,  lowering  the  level  or  degree 
that  waste  is  toxic  or  hazardous,  and 
those  cross-media  transfers  (i.e. 
processes  that  convert  waste  material 
into  different  physical  states  such  as 
from  solid  to  liquid  or  gas]  which  are  for 
the  purpose  of  reducing  the  toxicity  or 
hazardousness  of  the  waste.  The  focus 
of  this  effort  will  be  on  the  chemical 
industry  but  industries  in  SIC  1-39  will 
also  be  considered.  Research  and 
Development  activities  will  be  classified 
into  four  progressive  phases.  Phase  I  is 
"Exploratory  Development",  Phase  II  is 
"Technology  Development",  Phase  III  is 
"Engineering  Development"  for  pilot- 
scale  and  full-scale  test,  and  Phase  IV  is 
"Demonstration"  to  test  and  verify  the 
potential  commercial  application. 
Applicants  may  propose  one  or  more  of 
these  phases.  The  proposed  effort  may 
be  initiated  at  any  phase  if  conclusive 


evidence  is  presented  that  the  previous 
phase(s]  have  been  completed 
successfully. 

Multiple  awards  are  expected  to  be 
made  in  FY  92  (possible  three  to  four 
Cooperative  Agreements).  The  period  of 
performance  for  these  Cooperative 
Agreements  may  vary  from  several 
months  to  3-5  years,  depending  on  the 
projects  selected.  Estimated  DOE 
funding  available  is  Si  million  for  FY  92. 
$1.5  million  for  FY  93.  and  $1.5  million 
for  FY  94. 

A  minimum  of  50  percent  cost  sharing 
over  the  life  of  the  project  is  required. 

Industrial  participation  or  support  by 
the  affected  industry  is  essential  in  all 
phases  proposed.  Industrial 
participation  directly  related  to  the 
project  may  be  in  the  form  of  cost 
sharing.  A  complete  solicitation  package 
with  information  on  application 
preparation,  evaluation  procedures  and 
criteria,  the  extent  of  Government 
participation  in  the  Cooperative 
Agreements  to  be  awarded,  and  other 
required  data  will  be  available  upon 
request  during  the  time  the  solicitation 
is  open.  Please  note  that  both  DOE  and 
non-DOE  evaluators  will  be  used  to 
evaluate  applications. 

All  responsible  sources  may  submit 
an  application  which  will  be  considered. 
Applications  must  be  submitted  no  later 
than  December  13, 1991,  to  the  DOE 
Field  Office,  Albuquerque  at  the  address 
listed  in  the  "Addresses"  section  of  this 
Notice. 

Richard  A.  Marquez, 
Assistant  Manager  for  Management  and 
Operations,  Field  Office,  Albuquerque. 
[FR  Doc.  91-23489  Filed  9-27-01: 8:45  am] 

BIUJNO  CODE  MSft-OI-lt 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  By  ttie  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration.  Energy. 
ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s]  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB]  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C.  3501  et  seq.)  The  Usting 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h]  of  the  Paperwork 


Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC]];  (2)  Collection  number(s];  (3] 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title:  (5)  Type 
of  request,  e.g..  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit:  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period:  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response:  (12)  The 
estimated  total  annual  respondent 
burden:  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days'  of  publication  this  notice.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  <he  OMB  DOE  Officer 
listed  below  or  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 
(Also,  please  notify  the  EIA  contact 
listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  )ay 
Casselberry,  Office  of  Statistical 
Standards,  (EI-73).  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission  (FERC). 

2.  FERC-714. 
3. 1902-0140. 

4.  Annual  Electric  Control  and 
Planning  Area  Report. 

5.  Revision — Beginning  with  the  1991 
collection  year,  the  FERC-714  (formerly 
the  EIA-714)  will  be  solely  sponsored  by 
the  FERC.  Minor  changes  have  been 
made  to  the  form  and  instructions. 

6.  Annually. 
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7.  Mandatory. 

8.  State  and  local  governments. 

9.  270  respondents. 
10. 1  response. 

11.  86  hours  per  response. 

12.  23,220  hours. 

13.  The  form  gathers  basic  utility 
operating  and  planning  information 
primarily  on  a  control  area  basis  for  the 
purpose  of  evaluating  utility  operations 
related  to  proposed  mergers, 
interconnections,  wholesale  rate 
investigations,  hydroelectric  licensing, 
and  wholesale  market  changes  and 
trends  under  emerging  competitive 
forces.  Respondents  are  major  electric 
utilities. 

Statutory  Authority:  Sec.  5(a),  5(b).  13(b). 
and  52.  Pub.  L  No.  93-275.  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C.  764(a), 
784(b),  772(b).  and  790a. 

Issued  in  Washington.  DC,  September  24, 
1991. 
Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 

Information  Administration. 

[FR  Doc.  91-23491  Filed  9-26-91:  8:45  am) 

B4UJNG  COOE  M50-01-M 


Agency  Information  Collections  Under 
Review  By  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Energy. 
action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  Hsted  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entrj'  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC)):  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title:  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  leinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 


respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it  difficult 
to  do  so  within  the  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
The  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
EIA  contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statisfical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards.  (EI-73),  Forrestal  Building, 
I'.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 

SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

I.  Energy  Information  Administration. 
2.EIA-867. 

3. 1905-0177. 

4.  Annual  NonuUlity  Power  Producer 
Report. 

5.  Revision. 

6.  Annual. 

7.  Mandatory. 

8.  State  or  local  governments,  farms, 
businesses  or  other  for  profit,  non-profit 
institutions,  small  businesses  or 
organizations. 

9.  2.079  respondents. 

10. 1  response  per  respondents. 

II.  2.27  hours  per  response. 

12.  4,719  hours  burden. 

13.  EIA-867  is  required  annually  from 
nonutility  power  producers  who  own  or 
plan  on  installing  electric  generation 
equipment  with  a  total  capacity  of  5 
megawatts  or  more  at  an  existing  or 
proposed  site.  The  data  will  be  used  to 
augment  existing  electric  utility  data, 
and  our  electric  power  forecasts  and 
analyses. 

Statutory  Authority:  Sec.  5{a),  5(b),  13(b). 
and  52.  Pub.  L.  No.  93-275.  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C. 
§S  764(a).  764(b).  772(b),  and  790a. 


Issued  in  Washington,  DC,  September  25, 
1991. 

Yvonne  M.  Bishop, 

Director.  Statistical  Standards.  Energy 
Information  Administration. 
|FR  Doc.  91^23492  Filed  9-27-91:  8:45  am) 

BILLING  CODE  e450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER9 1-647-000,  et  al.) 

Pacific  Gas  and  Electric  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

September  23, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  Electric  Co. 

(Docket  No.  ER91-647-O00) 

Take  notice  that  on  September  18. 
1991,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Letter 
Agreement  amending  Rate  Schedule 
FERC  No.  79.  This  Rate  Schedule  covers 
services  rendered  by  PG&E  to  the 
Western  Area  Power  Administration 
(Western)  under  Contract  No.  14-06- 
200-2948A  {Contract  2948A).  The  Letter 
Agreement  changes  from  four  to  five 
years  the  effective  and  notice  dates 
specified  in  Articles  11, 19(d)(2),  27(a) 
and  27(b)  of  Contract  2948A. 

The  parties  have  been  operating  in 
accordance  with  this  Letter  Agreement 
since  January  19, 1968.  PG&E  has 
requested  that  the  amendment  be  made 
effective  as  of  January  19, 1968. 

Copies  of  this  filing  have  been  served 
on  Western  and  the  California  Public 
Utilities  Commission.  In  addition,  copies 
of  this  filing  are  available  for  public 
inspection  in  a  convenient  form  and 
place  during  normal  business  hours  at 
PG&E's  General  Office  in  San  Francisco. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Co.  of  New  Mexico 

(Docket  No.  ER91-644-O0OJ 
September  23, 1991. 

Take  notice  that  on  September  13, 
1991,  Public  Service  Company  of  New 
Mexico  (PNM)  tendered  for  filing 
Restated  Amendment  Number  Five  to  an 
Agreement  for  Electric  Service  between 
PNM  and  Plains  Electric  Generation  and 
Transmission  Cooperative,  Inc.  (Plains). 
An  Amendment  Number  Five  to  the 
'Agreement  has  previously  been 
accepted  for  filing  by  the  Commission. 
Restated  Amendment  Number  Five  is 
necessitated  by  the  action  of  the  Rural 
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Electrification  Administration  (REA)  in 
declining  to  approve  Amendment 
Number  Five.  In  order  to  accommodate 
concerns  of  the  REA,  Restated 
Amendment  Number  Five  extends  the 
effective  date  of  the  Agreement  but 
imposes  certain  limits  on  the  amount  of 
power  and  energy  and  transmission 
service  the  PNM  will  be  required  to 
provide  to  Plains. 

PNM  has  requested  that  the 
applicable  notice  requirements  be 
waived,  and  that  the  Commission  accept 
for  filing  Restated  Amendment  Number 
Five  to  be  effective  August  1, 1991. 

Copies  of  PNM's  filing  have  been 
served  upon  Plains  and  the  New  Mexico 
Public  Service  Commission. 

Comment  dote:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Washington  Water  Power  Co. 

IDoci^et  No.  ER91 -646-000) 
Take  notice  that  on  September  16, 

1991.  the  Washington  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.11  a  Firm  Energy 
Sale  Agreement  between  The 
Washington  Water  Power  Company  and 
Bonneville  Power  Administration.  The 
Agreement  provides  for  the  sale  of  Firm 
Energy  during  light  load  hours  for  the 
period  September  1. 1991  to  March  31, 

1992.  WWP  requests  that  the 
Commission  (a)  accept  the  Agreement 
for  filing,  effective  as  of  September  1, 
1991.  and  (b)  grant  a  waiver  of  notice 
pursuant  to  18  CFR  35.11,  to  allow  the 
filing  of  the  Agreement  less  than  60  days 
prior  to  the  date  on  which  service  under 
the  Agreement  is  to  commence. 

A  copy  of  the  filing  was  served  upon 
Bonneville  Power  Administration. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Company  Services,  Inc. 

|Doci<et  No.  ER91-645-000) 

Take  notice  that  on  September  16, 
1991.  Southern  Company  Services,  Inc., 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi  Power 
Company  and  Savannah  Electric  and 
Power  Company  ("Southern 
Companies"),  tendered  for  filing  an 
Interchange  Contract  between  Southern 
Companies  and  South  Carolina  Electric 
&  Gas  Company.  The  Interchange 
Contract  establishes  the  terms  and 
conditions  of  power  supply,  including 
provisions  relating  to  service  conditions, 
control  of  system  disturbances,  metering 
and  other  matters  related  to  the 
administration  of  the  agreement. 


Services  provided  thereunder  are 
governed  by  Service  Schedules 
providing  for  emergency  assistance, 
short-term  power  and  economy 
transactions.  The  Interchange  Contract 
utilizes  a  formula  rate  methodology 
applicable  to  emergency  assistance  and 
short-term  power,  which  is  designed  to 
facilitate  the  periodic  revision  of 
charges  to  reflect  change  in  costs. 

Comment  date:  October  7. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Illinois  Power  Co. 

(Docket  No.  ER91-535-0001 

Take  notice  that  Illinois  Power 
Company  on  September  19, 1991, 
tendered  for  filing  revisions  to  the 
Addenda  which  was  filed  on  July  2, 
1991. 

The  original  filing  has  been  amended 
to  correct  certain  deficiencies  including 
the  failure  to  place  a  cap  on  the  total 
charges  associated  with  rate  schedules 
containing  availability  charges  and  a 
failure  to  protect  against  the 
overrecovery  of  the  total  charges  for 
transactions  of  greater  than  five  days  in 
rate  schedules  which  contain  demand 
charges  or  availability  charges. 

Copies  of  the  filing  were  served  upon 
the  Illinois  Commerce  Commission  and 
the  appropriate  utilities  interconnected 
with  IP. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Dayton  Power  and  Light  Co. 

[Docket  No.  ER91-^52-000] 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  September  19. 1991,  an 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Lakeview, 
Ohio  (Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1, 1991. 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  7. 1991,  in 
accordance  with  ^ndard  Paragrapah  E 
at  the  end  of  this'notice. 


7.  Century  Power  Corp. 

[Docket  No.  ER91-648-000| 

Take  notice  that  on  September  18, 
1991,  Century  Power  Corporation 
("Century")  tendered  for  filing  an 
executed  Power  Sale  Agreement 
between  Century  and  the  Cities  of 
Azusa  and  Colton.  California  (the 
"Cities").  The  Agreement  provides  for 
the  sale  to  the  Cities  of  15  MW  of 
capacity  and  associated  energy  effective 
January  1, 1992  through  December  31. 
1994.  Energy  sales  are  contingent  on  the 
availability  of  the  San  Juan  Unit  No.  3. 

Comment  date:  October  7. 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

8.  The  Dayton  Power  and  Light  Co. 

(Docket  No.  ER91-651-OO0J 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton]  tendered 
for  filing  on  September  19, 1991,  an 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Arcanum, 
Ohio  (Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1, 1991. 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

9.  The  Dayton  Power  and  Light  Co. 

[Docket  No.  ER91-«53-O0Oj 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  September  19, 1991,  an 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Jackson 
Center,  Ohio  (Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1, 1991, 
effective  date  has  been  requested.  A 
copy  of  this  fishing  was  served  upon 
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Village  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

10.  The  Dayton  Power  and  Light  Co. 

[Docket  No.  ER91-654-000] 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  September  19, 1991,  an 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Yellow 
Springs,  Ohio  (Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1, 1991, 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  91-23423  Filed  »-27-91;  8:45  am] 

BtLUNQ  CODE  6717-41-M 


[Proiects  Nos.  9690, 10481,  ft  10482  New 
York) 

Orange  and  Rockland  Utilities,  Inc. 
Availability  of  Environmental 
Assessment 

September  23, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations  18  CFR  part  380  (Order  no. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  major  license  for  the 
existing  Swinging  Bridge,  Mongaup 
Falls,  and  Rio  Projects  located  on  the 
Mongaup  River  in  Sullivan  and  Orange 
Counties,  near  Port  Jervis.  New  York, 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  the  projects.  In  the 
EA,  the  Commission's  staff  has  analyzed 
the  environmental  impacts  of  the 
projects  and  has  concluded  that 
issuance  of  licenses  for  the  projects, 
with  appropriate  enhancement 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308.  of  the  Commission's  office  at 
941  North  Capitol  Street.  NE., 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  91-23428  Filed  9-27-91;  8:45  am] 

BILUNQ  CODE  VTM-VVM 


[Docket  Nos.  CP91-31 16-000,  et  tk.\ 

Pantiandie  Eastern  Pipe  Line  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

September  23, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  Nos.  CP91-31 16-000.  CP91-3117-000. 
CP91-3118-000,  CP91-3119-000J 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company,  P.O.  Box  1642, 
Houston.  Texas  77251-1642.  (Applicant) 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  7. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  ffled) 

Shipper  name  (type) 

Peak  day, 

average  day, 

annual  Dtfi 

Receipt  points 

Delivery  points 

Coctract  date,  rate 

schedule,  service 

type 

Related  docket, 
start  up  date 

CP91 -3 116-000 

Borden  OMmicals  & 
Plastics  Operating 
(End  user). 

Taurus  Energy  Corp. 
(Intrastate). 

04R  Energy,  Inc. 
(Marketer). 

Aquila  Energy  Marketing 
Co.  (Maifceter). 

2.000 

2.000 

730.000 

5.000 

5.000 

1.825.000 

50.000 

50,000 

18.250.000 

250,000 

250.000 

91.250.000 

KS 

IL „ 

OH 

MO 

8-1-91.  PT,  Firm 

7-24-91,  PT, 
Interruptible. 

7-30-91,  PT, 
Interruplibte. 

7-31-91.  PT, 
InterruptiWe. 

ST91-10070, 

(9-17-91) 

CP91 -31 17-000 
(9-17-91) 

CP91-31 18-000 

Various..™ 

Various 

8-1-91. 

ST91-10096, 
8-1-91. 

ST91-10248 

(9-17-91) 
CP91-3t19-000 

Various 

Ml „ 

8-1-91. 
ST91-10097. 

(9-17-91) 

8-1-91. 

UMI 
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2.  Transcontinental  Gas  Pipe  Line  Corp. 

IDocket  Nos.  CP91-3130-000.  CP91-3131-O00, 
CP91 -31 32-000,  CP91-3133-000,  CP91-3134- 
000| 

Take  notice  that  on  September  18. 
1991,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 


behalf  of  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


*  These  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  diiy 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Transco  and  is  sun>marized  in  the 
attached  appendix. 

Comment  date:  November  7, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 


Shipper  name  (type) 


Peak  day. 

average  day. 

annual  Dth 


Receipt  points 


Delivery  points 


Contract  date,  rate 

schedule,  service 

type 


Related  docket, 
start  up  date 


CP91 -31 30-000 
(9-18-91) 

CP91-3131-000 
(9-18-91) 

CP91 -31 32-000 
(9-18-91) 

CP91 -31 33-000 
(9-18-91) 

CP91 -31 34-000 
(9-18-91) 


Stand  Energy 

Corporation 

(Marketer) 
Phillips  Petroleum 

Company  (Producer). 

Tenngasco  Corporation 
(Marketer). 

Union  Pacific  Fuels,  Inc. 
(Marketer). 

O&R  Energy.  Inc. 
(Marlteter). 


3.200 

3.200 

1.168.000 

400,000 

400,000 

146.000.000 

900.000 

150,000 

54,750,000 

550,000 

50,000 

18.250.000 

500.000 

500,000 

182,500,000 


Various. 


!«:.  NJ. 


Various. 


LA.  TX. 


Various. 


GA.  LA,  TX. 


Various.. 


LA.  TX. 


Various. 


LA.  TX. 


IT,  imerruptible '  ST91-10263-000. 

7-30-91. 


IT.  Interruptible . 
IT.  Interruptible . 
rr,  Interruptible . 
IT.  Interruptible . 


ST91-10275-000. 
8-1-91. 

ST91-10277-0O0, 
8-1-91. 

ST91-10278-000, 
8-1-91. 

ST91 -10274-000, 
8-1-91. 


3.  Wiliieton  Basin  Interstate  Pipeline  Co. 

[Docket  Nos.  CP91-311(M)00.  Docket  No. 
CP91 -3112-000,  Docket  No.  CP91-3113-000] 

Take  notice  that  on  September  17. 
1991.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin],  suite  200, 
304  East  Rosser  Avenue.  Bismarck, 
North  Dakota  58501.  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP89-1118-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.^ 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'  These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation   . 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Williston  Basin  and  is  summarized  in 
the  attached  appendix. 

Comment  date:  November  7, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  Ut).  (date  filed) 

Shipper  name  (type) 

Peak  day, 

average  day, 

annual  Dth 

Receipt  points 

Delivery  points 

Sr*^"        Related  docket 
scneouie^ervice           .urt  up  date 

CP91-31 10-000 

Chevron  USA.  Inc. 
(producer). 

Koch  Hydrocarbon 
Company  (producer). 

Texaco  Gas  Marketing. 
Inc.  (marketer). 

15,000 

15,000 

5,745,000 

»0 

0 

,0 

37,038 

37,038 

13,518,870 

ND  1^  WY 

ND  WY 

'  8-20-91.  IT-1, 
interruptible. 

•5-2-91.  rr-i. 

interruptible. 

♦9-21-90.  IT-1. 
interruptible. 

ST91-10226-000. 

(9-17-91) 
CP91 -31 12-000 

ND,WY „... 

ND.  MT,  WY 

ND.  WY 

8-1-91. 
8-1-91. 

ST91 -10225-000 

(9-17-91) 
CP91 -3 113-000 

ND,  WY,  SD,  MT 

ST91 -10227-000. 

(9-17-91) 

8-22-91. 

■  As  amended. 

'WilKston  Basin  seeks  authority  to  add  additional  delivery  points 

'  As  amended. 

*  As  amended. 


to  the  initial  transportation  agreement.  No  additional  volumes  will  Im  transported. 
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4.  Northern  Natural  Gas  Co. 

[Docket  No.  CP91 -3138-000,  CP91 -3137-000. 
CP91-3138-0Oa  CP91-3139-0001 

Take  notice  that  on  September  19, 
1991.  Northern  Natural  Gas  Company 
(Northern).  1400  Smith  Street.  P.O.  Box 
1188.  Houston.  Texas  77251-1188.  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  S9  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 


gas  on  behalf  of  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-43S-O00.  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


*  These  prior  notice  request*  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Northern  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  7. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

SNpper  name  (type) 

Peak  day. 

average  day 

annual  MMBtu 

Receipt  points 

OeSwery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket, 
start  up  date 

Cf*91-3136-000 

Enron  Gat  MarKeting,  Inc. 
(Marketer). 

Tenaafca  Marketir>g 
Ventures  (Marketer). 

NGC  Transportation 
Ventures  (Marketer). 

Kerr-McGee  Corporation 
(Producer). 

500.000 

375.000 

182,500.000 

250,000 

187.500 

91,250,000 

200.000 

150.000 

73.000.000 

88,487 

66.343 

32.286.806 

Various — 

Various 

Various 

Oft  LA  Off  TX... „.. 

Various 

9-9-91,  rr-1. 
Interruptible. 

0-10-91.  rr-1. 

Interruptible. 

9-10-91.  IT-I. 
Inten^jptible. 

8-30-91.  rr-1, 

Intemjptible. 

ST91 -10328-000. 

(9-19-91) 

CP91-3137-000 
(9-19-91) 

CP91 -31 38-000 

Various — 

Various 

8-20-91. 

ST91-10144-000. 
8-1-01. 

ST91-10142-000. 

(9-19-91) 

CP91 -31 39-000 
(9-19-91) 

Off  LA . 

8-1-91. 

ST91-10331-000. 
8-25-01. 

5.  Wiliistoa  Basin  Interstate  Pipeline  Co. 

[Docket  No.  CP91-3129-000] 

Take  notice  that  on  September  18. 
1991,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin],  suite  200, 
304  East  Rosser  Avenue.  Bismarck, 
North  Dakota  58501.  tiled  in  Docket  No. 
CP91-3129-O00  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
reassign  volumes  of  gas  to  be  delivered 
from  one  delivery  point  to  another  point 
for  Montana-Dakota  Utihties  Co.  under 
Williston  Basin's  blanket  certificate 
obtained  in  Docket  No.  CP8a-l-000. 
pvu-suant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  tile  with  the  Commission  and 
open  to  public  inspection. 

Williston  Basin  requests  to  delete  the 
Danford  Master  Meter  (Danford) 
delivery  point  from  its  Rate  Schedule  G- 
1  gas  service  agreement  with  Montana- 
Dakota  Utilities  Co.  and  to  transfer  the 
270  Mcf  equivalent  of  natural  gas  to  the 
Billings.  Montana,  border  stations. 
Williston  Basin  also  states  that  the 
proposed  transfer  of  this  maximum  daily 
quantity  (MDQ)  is  required  as  service  is 
not  necessary  at  the  Danford  location. 


Williston  states  that  the  transfer  of  the 
MDQ  quantities  would  have  no  effect  on 
its  peak  day  and  annual. 

Comment  date:  November  7. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  0.  Cashell, 

Secretary. 

(FR  Doc.  91-23424  Filed  9-27-91;  8:45  am] 
MUINO  COOE  S717-01-W 


Federal  Energy  Regulation 
Commission 

[Docfcet  Nos.  CP91-30S2-0M,  et  ai.] 

Stingray  Pipeline  Co.  et  al.;  Natural  Gas 
Certificate  Filings 
September  20. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Stingray  Pipeline  Co. 

(Docket  No.  CP91 -3052-000] 

Take  notice  that  on  September  11, 
1991,  Stingray  Pipeline  Company 
(Stingray),  701  East  22nd  Street. 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP91-3052-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  on  behalf  of  Tenngasco 
Corporation  (Tenngasco)  under  the 
blanket  certificate  issued  by  the 
Commission's  Order  509  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Stingray  would  perform  the  proposed 
interruptible  transportation  service  for 
Tenngasco,  a  marketer  of  natural  gas. 
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pursuant  to  an  Interruptible  Gas 
Transportation  Service  Agreement 
dated  June  25. 1991  (Reference  No.  IP- 
2943).  The  term  of  the  transportation 
agreement  is  from  the  June  25, 1991,  and 
shall  remain  effective  for  a  primary  term 
ending  July  31. 1991,  and  continue  in 
effect  month-to-month  until  terminated 
by  Stingray  or  Tenngasco  upon  at  least 
30  days*  prior  written  notice  to  the  other. 
Stingray  proposes  to  transport  on  a  peak 
day  up  to  100,000  MMBtu:  on  an  average 
day  up  to  25.000  MMBtu;  and  on  an 
annual  basis  up  to  9.125,000  MMBtu  of 
natural  gas  for  Equitable  Stingray  states 
that  it  would  receive  the  gas  at  receipt 
points  in  Louisiana,  Offshore  Louisiana 
and  Offshore  Texas.  It  is  alleged  the 
rate  to  be  charged  Tenngasco  for  the 
proposed  schedule.  Stingray  avers  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
regulations.  Stingray  commenced  such 


self-implementing  service  on  July  1, 
1991.  as  reported  in  Docket  No.  ST91- 
9867-000. 

Comment  date:  November  4, 1991.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP91-31 35-000] 

Take  notice  that  on  September  19, 
1991,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP91- 
3135-000  an  application  pursuant  to 
sections  7(b)  and  (c)  of  the  Natural  Gas 
Act  for  an  order  granting  permission  and 
approval  to  abandon  Tirm  sales  service 
and  a  certificate  of  public  convenience 
and  necessity  authorizing  Tennessee  to 
render  firm  storage  service  and  to 
remove  the  restriction  on  storage 
injections  of  third  party  gas.  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspectioa 

Tennessee  requests  authorization  to: 
(1)  Render  firm  storage  service  under 
Rate  Schedules  SS-ESS-NE.  or  SS-S  for 


18  sales  customers  in  aggregate  daily 
maximum  quantities  of  294,625  Dth  and 
aggregate  annual  quantities  of  334)86,159 
Dth  (see  appendix);  (2)  abandon  firm 
sales  to  these  same  18  customers  for 
corresponding  amount  of  maximum 
daily  quantities  and  (3)  amend  Rate 
Schedules  SS-NE  and  SS-E  to  remove 
the  quantity  restriction  on  injection  of 
third  party  gas  supplies. 

Tennessee  states  that  these  18 
customers  have  Annual  Quantity 
Limitations  (AQL)  on  their  sales  service 
which  are  less  than  365  times  the 
Maximum  Daily  Quantities  (MDQ). 
Tennessee  states  that  the  proposed 
changes  in  storage  and  sales  service 
would  result  in  the  customers  having  a 
100  percent  AQL  load  factor. 

Tennessee  states  that  this  application 
was  filed  pursuant  to.  and  in 
conjunction  with,  the  Stipulation  and 
Agreement  filed  in  Docket  Nos.  RP88- 
228  et  al.  on  July  25, 1991.  Tennessee 
further  states  that  it  will  file  a  motion  to 
consolidate  these  proceedings. 

Comment  date:  October  11, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


AppENOtx— Changes  tN  Storage  ano  Sales  Service 


Customer 


Current  CO 
(Oth/d) 


Proposed  CO 
(Oth/d) 


Proposed  Storsge 


OaMy  (Oth/d)       Annual  (0th) 


Alabama  Tennessee.. 

East  Tennessee _.. 

Piedmonl .__. 

Penn  &  Southern 

NYSEG 

Berkshire 

Boston  Gas 

Colonial 

Commonwealth 

Yankee  Gas  ...„ 

Connecticut  Natural.... 

Energy  North 

Essex  County 

Fitchburg ., 

Granite  State.....^ 


Southern  Connecticut . 

Valley „... 

Holytjke .... 


132,502 
404,968 
120,000 
t2.744 
26.560 
25,572 
135,999 
50.000 
56,826 
45.260 
27.751 
37,472 
20,900 
10,246 
86,103 
47,040 
23,590 
10.000 


120,176 

329,198 

64.100 

8,027 
18318 
18.350 
94,312 
42,488 
47J87 
29,419 
22.652 
24.848 
15,728 

8,234 
70,903 
37,632 
19.335 

9,315 


12.326 

75,770 

55.900 
4.717 
9.744 
7.222 

41,687 
7,504 
9.439 

15jB6t 
5.099 

12,624 
5,172 
2.012 

15.200 

9,408 

4,255 

685 


951.828 

10.568,021 

3,574,034 

424.530 

679,818 

989,662 

5,406,507 

1.053.898 

1.164,375 

1,767.623 

465.003 

1.458.750 

780,928 

303,655 

,  1,435.340 

1.206.928 

549,434 

103,425 


Totol. 


1,275,553 


980.928 


294,625 


33,086,159 


3.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  No.  CP91-314&-000,  CP91 -3149-000] 

Take  notice  that  on  September  19, 
1991,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  its  blanket 


certificate  issued  in  Docket  No.  CP8&- 
328-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


■  These  prior  nolice  requests  are  nol 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Transco  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day, 

annual  Otti 

Receipt  points 

Delivery  points 

Contract  date  rate 

schedule  service 

type 

Related  docket, 
start  up  date 

CP91-3148-000 

Texas  Gas  Marketing 
Inc  (Marketer). 

Stellar  Gas  Ck>mpany 
(Marketer). 

5,000,000 

4,000,000 

146.000.000 

250.000 

250.000 

91,250.000 

Various 

O,  TX 

7-B-91. IT, 
Interruptible. 

7-17-91,  IT, 
Interruptible. 

ST91 -10280-000 

<9-19-91) 
CP91 -31 49-000 

Various 

LA.TX 

8-1-91. 
ST91-10286-000 

(9-19-91) 

B-1-91. 

4.  Alabama-Tennessee  Natural  Gas  Co. 

IDockel  No.  CP91 -3067-000 J 

Take  notice  that  on  September  11, 
1991,  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee).  Post 
Office  Box  918.  Florence.  Alabama 
35631,  filed  a  request  with  the 
Commission  in  Docket  No.  CP91-3067- 
000  pursuant  to  §S  157.205  and  284.223  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  increase  the 
interruptible  natural  gas  volumes  that  it 
transports  for  American-Fructose. 
Decatur.  Inc.  (American-Fructose),  an 
end-user,  under  its  blanket 
transportation  certificate  issued  in 
Docket  No.  CP89-2201-000  pursuant  to 
section  7  of  the  NGA,  and  to  add  two 
sales  taps  as  delivery  points  to  Reynolds 
Metal  Company  (Reynolds),  also  an  end- 
user,  under  its  blanket  construction  and 
operation  certificate  issued  in  Docket 
No.  CP85-359-000  pursuant  to  section  7 
of  the  NGA.  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  public 
inspection. 

Alabama-Tennessee  states  that  it 
proposes  to  increase  the  currently 
authorized  interruptible  natural  gas 
volumes  it  transports  for  American- 
Fructose  near  Decatur,  Alabama,  from 
5,000  dekatherms  to  8,400  dekatherms  on 
peak  and  average  days  and  from 


1.860.000  dekatherms  to  3.124,000 
dekatherms  annually.  Alabama- 
Tennessee's  current  interruptible 
transportation  volumes  were  authorized 
by  the  Commission  upon  expiration 
without  protest  of  the  45-day  prior- 
notice  period  in  Docket  No.  CP90-1734- 
000. 

Alabama-Tennessee  also  states  that  it 
proposes  to  add  two  existing  sales  taps 
on  its  system  in  Sheffield,  Colbert 
County,  Alabama,  as  delivery  points  to 
Reynolds.  Alabama-Tennessee  states 
that  it  would  deliver  up  to  25,000 
dekatherms  of  natural  gas  per  day  to 
Reynolds  via  these  proposed  delivery 
points  under  Alabama-Tennessee's 
currently  effective  FERC  Rate  Schedule 
IT. 

Comment  date:  November  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Mississippi  River  Transmission  Corp., 
etal. 

[Docket  Nos.  CP91-31(X)-000,  CP91-3101-000. 
CP91-3102-000,  CP91-3103-0O0.CP91-312a- 
000) 

Take  notice  that  on  September  16, 
1991.  Mississippi  River  Transmission 
Corporation.  9900  Clayton  Road.  St. 
Louis,  Missouri  63124,  Transcontinental 
Gas  Pipe  Line  Corporation,  P.O.  Box 
1396,  Houston,  Texas  77251.  and  on 
September  18. 1991,  Williston  Basin 


Interstate  Pipeline  Company,  suite  200. 
304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501.  (Applicants),  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP89-1121-000  Docket  No.  CP8a-328- 
000.  and  Docket  No.  CP89-1 11 8-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 


Shipper  name  (type) 


Peak  day. 

average  day, 

annual  Dth 


Receipt  points 


Delivery  points 


Contract  date,  rate 

schedule,  service 

type 


Related  docket ' 
start  up  date 


CP91-3100-000 
(9-16-91) 

CP91-3101-000 
(9-16-91) 

CP91 -31 02-000 
(9-16-91) 

CP91-3103-000 
(9-16-91) 

CP91-3128-000 
(9-16-91) 


Marathon  Oil  Company 
(Producer). 

Catex  Energyi  inc. 
(Marketer). 

Municipal  Gas  Authority 
of  Georgia  (Marketer). 

Oxy  U.S.A..  Inc. 
(Producer). 

Amerada  Hess  Corp. 
(Producer). 


10,000 

10,000 

*  3.650,000 

250,000 

50,000 

18,250,000 

200,000 

100,000 

36,500,000 

370,600 

370,600 

135,269,000 

10,000 

10,000 

1,210,000 


LA,  AR.  TX,  IL . 


Off  LA,  Off  TX,  TX,  LA, 
MS,  AL 

Off  LA.  Off  TX.  TX,  LA. 
MS.  AL. 

Off  LA.  Off  TX.  TX,  U. 
MS.  AL 


ND.. 


MO 

TX,  LA 
TX,  LA 
TX.  LA 
ND 


'  If  an  ST  docket  is  shown,  120-day  transportation  service  was  reported  in  it 
»  MRT's  quantities  are  in  MMBtu. 


7-1-91,  ITS, 
Interruptible. 

7-16-91,  IT, 
Interruptible. 

7-10-91.  IT, 
Interruptible. 

7-10-91,  IT. 
Interruptible. 

9-16-91,  FT-1, 
Firm. 


ST91 -9976-000. 
7-18-91. 

ST91-10278-000, 
8-1-91. 

ST91 -10273-000. 
8-1-91. 

ST91-10265-000, 
8-1-91. 

11-2-91. 
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ated  docket, 
art  up  date 


6.  Northern  Natural  Gas  Co. 

(Docket  No.  CP91-3081-0001 

Take  notice  that  on  September  13, 
1991,  Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP91-3081-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  operation  of  existing 
facilities  in  the  Cunningham  Storage 
Reservoir  as  a  furisdictional  delivery 
point  in  order  to  sell  natural  gas  to 
Kansas  Gas  Supply  Corporation  (Kansas 
Gas)  for  resale  to  industrial  heating  and 
electrical  generation  markets,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  Kansas  Gas  owns  and 
operates  an  intrastate  pipeline  system  in 
Kansas  and  wants  to  purchase  gas  from 
Northern  at  an  existing  meter  station 
located  in  the  Southwest  area  of  the 
Cunningham  Field,  because  of  its  need 
for  additional  gas  supplies  at  market 
prices  to  serve  its  system  peaking 
requirements,  on  an  interruptible  basis. 
It  is  stated  that  Kansas  Gas  would 
require  up  to  a  maximum  daily  contract 
quantity  of  15,000  Mcf  of  natural  gas  per 
day. 

Northern  states  that  operationally, 
sales  of  natural  gas  to  Kansas  Gas 
would  be  an  ideal  method  to  drain 
mobile  gas  saturations  from  the 
Southwest  area  of  the  Cunningham  Field 
through  Well  #7-23  and  deliver  such  gas 
to  Kansas  Gas  at  low  pressures  since 
gas  migrating  into  this  area  is  not 
recoverable  with  Northern's  existing 
facilities  for  remjection  into  storage. 
Northern  states  that  its  request  to 
operate  an  existing  meter  station  as  a 
jurisdictional  delivery  point  to  sell 
natural  gas  to  Kansas  Gas  under  its  Rate 
Schedule  I-SS  would  reduce  or 
eliminate  the  need  for  compression 
equipment  to  re-inject  volumes  of 
migrating  reservoir  gas. 

Comment  date:  October  11, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

7.  Kansas  Gas  Supply  Corp. 

(Docket  No.  CP91-3090-000] 

Take  notice  that  on  September  13, 
1991,  Kansas  Gas  Supply  Corporation 
(Kansas  Gas),  14000  Quail  Springs 


Parkway,  Oklahoma  City,  Oklahoma 
73134.  filed  in  Docket  No.  CP91-3090-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  and  {  284.224  of 
the  Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  for  blanket  authorization  to 
engage  in  the  sale,  transportation  or 
assignment  of  natural  gas  in  interstate 
commerce  as  if  Kansas  Gas  were  an 
intrastate  pipeline  as  defined  in 
subparts  C.  D  and  E  of  part  284  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Kansas  Gas  states  that  it  owns  and 
operates  a  586-mile  pipeline  system 
extending  from  Ford.  Kiowa  and 
Comanche  Counties  to  Sedgwick 
County,  Kansas,  engaging  in  the 
transportation  and  sale  of  natural  gas  as 
an  intrastate  pipeline.  It  is  also  stated 
that  pursuant  to  the  authority  of  the 
Kansas  Corporation  Commission,  gas 
has  been  transported  through  the 
Kansas  Gas  pipeline  system,  from  west 
to  east,  for  delivery  and  sale  by  Kansas 
Gas  to  industrial  users  and  to  two  local 
distribution  companies.  Kansas  Gas  and 
Electric  Company  and  Kansas  Power 
and  Light  Company.  It  is  further  stated 
that  in  1988  Kansas  Gas  commenced 
transportation  service  pursuant  to 
section  311(aK2]  of  the  NGPA  under 
agreements  with  producers,  each  on 
behalf  of  an  interstate  pipeline,  either 
Williams  Natural  Gas  Company  or 
Panhandle  Eastern  Pipeline  Company.  In 
addition,  Kansas  Gas  states  that  in  a 
May  1, 1988,  order,  47  FERC 1  62,123.  the 
Commission  granted  Kansas  Gas  an 
adjustment  from  9  284.123(b](l)(ii]  of  the 
Commission's  Regulations  so  that  it 
could  use  its  existing  intrastate 
transportation  rate  as  the  transportation 
component  of  the  rate  charged  for 
service  provided  under  section  311  of 
the  NGPA. 

Kansas  Gas  states  that  it  now 
proposes  to  purchase  gas  for  its  system 
supply  from  Northern  Natural  Gas 
Company  (Northern)  and  to  operate  as  a 
Hinshaw  pipeline  within  the  meaning  of 
§  284.224(h)(1)  of  the  Commission's 
Regulations.  Kansas  Gas  further  states 
that  it  has  contracted  to  purchase  gas 
from  Northern  and  that  Northern  has 
filed  for  certificate  authority  to  allow  the 
sale  in  Docket  No.  CP91-3081-000.  In 
addition,  Kansas  Gas  requests  that  its 


blanket  certificate  pursuant  to  $  284.224 
of  the  Commission's  Regulations  be 
effective  upon  the  purchase  of  gas  by 
Kansas  Gas  from  Northern,  so  that  it 
may  continue  to  transport  gas  and 
engage  in  other  activities  pursuant  to 
subparts  C  D  and  E  of  Part  284  of  the 
Regulations. 

Kansas  Gas  states  that  it  will  charge 
the  same  rate  as  herefore  approved  for 
its  existing  transportation  service  until 
such  time  as  any  new  rate  may  be 
established  with  the  Kansas 
Corporation  Commission.  In  addition. 
Kansas  Gas  states  that  it  agrees  to 
comply  with  the  conditions  set  forth  in 
9  284.224(e)  of  the  Regulations. 

Comment  date:  October  11, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Florida  Gas  TransmisMon  Ca 

[Docket  No*.  CP91-3079-000.  CP91-3080-000| 

Take  notice  that  Florida  Gas 
Transmission  Company.  1400  Smith 
Street,  P.O.  Box  1188.  Houstoa  Texas 
77251-118a  (Applicant)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  99  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Dodcet  No. 
CP89-555-O00.  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transacbons 
under  9  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Apphcant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requettf  ar«  not 
contolidaled. 
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Docket  number 
(date  filed) 


Shipper  name  (type) 


Peak  day, 

average 

day.  annual 

MMBtu 


Receipt  ' 
points 


Delivery 
points 


Contract  date 
rate  schedule 
service  type 


Related 

docket,  start 

up  dale 


CP91 -3079-000 
(9-13-91) 

CP91 -3080-000 
(9-13-91) 


Enron  Industnal  Natural  Gas  Company.. 
Tampa  Electric  Company 


'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


250.000 

187.500 

91.250.000 

771 

578 

281.490 


Various . 


Vanous I  PTS-1: 

I     Interruptibie 


Varioos FL. 


PTS-1; 
Interruptibie. 


ST9 1-9947 
8-1-91 

ST91-10183 
8-1-91 


UMI 


9.  Texas  Gas  Transmission  Corp. 

IDocket  No.  CP91-3094-000| 

Take  notice  that  on  September  16, 
1991.  Texas  Gas  Tran.smission 
Corporation  (Texas  Gas),  P.O.  Box  1160. 
Owensboro,  Kentucky  42302,  filed  in 
Docket  No.  CP91-3094-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  add  a  new  delivery 
point  for  service  to  Western  Kentucky 
Gas  Company  (WKG)  in  Lyon  County, 
Kentucky,  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  it  makes  sales 
of  natural  gas  to  WKG,  an  existing 
customer,  pursuant  to  a  service 
agreement  dated  August  1, 1991.  It  is 
asserted  that  the  new  delivery  point 
would  enable  WKG  to  serve  the 
Western  Kentucky  Correctional 
Complex,  a  new  prison  facility  to  be 
constructed  3.5  miles  south  of  Fredonia, 
Kentucky.  It  is  estimated  that  Texas  Gas 
would  utilize  the  new  delivery  point  to 
deliver  up  to  250  MMBtu  equivalent  of 
natural  gas  on  a  peak  day  and  25,000 
MMBtu  equivalent  on  an  annual  basis.  It 
is  stated  that  these  deliveries  are  within 
WKG's  currently  authorized  contract 
demand  and  can  be  accomplished 
without  detriment  to  Texas  Gas'  other 
customers. 

Comment  date:  November  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Williston  Basin  Interstate  Pipeline 
Co. 

[Docket  No.  CP91-3111-(X)0l 

Take  notice  that  on  September  17. 
1991.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501,  filed  in  Docket  No. 
CP91-3111-000  a  request  pursuant  to 
5157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (16  CFR  157.205)  for 
authorization  to  abandon  three  sales 


taps  and  appurtenant  facilities  located 
in  Williams  County,  North  Dakota, 
under  the  certificate  issued  in  Docket 
No.  CP82-487-000.  at  al,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  Montana-Dakota 
Utilities  Co.  (Montana-Dakota)  has 
advised  Williston  Basin  that  it  no  longer 
requires  service  through  the  above- 
mentioned  sales  taps  located  in 
Williams  County,  North  Dakota, 
because  its  end-use  customers  will  now 
receive  service  through  extensions  of 
Montana-Dakota's  distribution  gas  lines 
It  is  further  stated  that  the  proposed 
abandonment  will  not  affect  Williston 
Basin's  peak  day  or  annual  sales  to 
Montana-Dakota. 

Comment  date:  November  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanls 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 


i(  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  (he 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
lime  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  91-23425  Filed  9-27-91;  8:45  am] 
8ILUNG  CODE  6717-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TQ92-2-31-000] 

Arkia  Energy  Resources  Filing  of 
Revised  Tariff  Sheets  Reflecting 
Quarterly  PGA  Adjustment 

September  23, 1991. 

Take  notice  that  on  September  16, 
1991,  ArkIa  Energy  Resources  (AER),  a 
division  of  ArkIa,  Inc.,  tendered  for  filing 
the  following  revised  tariff  sheets  to 
become  effective  October  1, 1991. 
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Second  Revised  Volume  No.  1: 

Seventh  Revised  Sheet  No.  11 
Seventh  Revised  Sheet  No.  16 

Original  Volume  No.  3: 
Fifteenth  Revised  Sheet  No.  185.1 

AER  states  that  the  tariff  sheets 
reflect  AER's  second  quarterly  PGA 
filing  made  subsequent  to  its  annual 
PGA  effective  April  1. 1991  under  the 
Commission's  Order  Nos.  483  and  483- 
A. 

AER  further  states  that  the  filing  is 
being  resubmitted  due  to  the  rejection  of 
AER's  original  filing  in  Docket  No. 
TQ92-1-31-O0O  by  Commission  order 
dated  September  10. 1991  which 
required  AER  to  eliminate  duplicated 
sequence  numbers  from  its  electronic 
medium. 

AER  also  requests  any  necessary 
waivers  to  allow  the  rates  to  become 
effective  October  1. 1991. 

AER  states  that  the  proposed  changes 
reflect  a  deci^ase  in  AER's  system  cost 
of  $172,215  and  would  decrease  its 
revenue  from  jurisdictional  sales  and 
service  by  $1,244  for  the  PGA  period  of 
October.  November  and  December  1991 
as  adjusted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  30, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  O.  Cashell. 
Secretary. 

|FR  Doc.  91-23422  Filed  9-27-91;  8:45  am] 
BiLLiNO  cooe  arir-oi-M 

[Docket  No.  ER9 1-549-000] 
Entergy  Services,  Inc.;  Filing 

September  23. 1991. 

Take  notice  that  on  August  27. 1991 
Entergy,  Services  Inc.  tendered  for  filing 
an  Addendum  to  the  Power 
Coordination,  Interchange,  and 
Transmission  Agreement  between  the 
City  of  Osceola,  Arkansas  and  Arkansas 
Power  and  Light  Company.  In  addition, 
on  August  28. 1991  Entergy  Services.  Inc. 
tendered  for  filing  an  Addendum  to  the 


Power  Agreement  between  the  City  of 
North  Little  Rock,  Arkansas  and 
Arkansas  Power  &  Light  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  3, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  91-23426  Filed  9-27-«l;  8:45  am] 

WLUNO  COM  SrU-OI-M 


[Docket  No.  ES91-49-000] 

MDU  Resources  Group,  Inc.; 
Application 

September  18, 1991. 

Take  notice  that  on  September  16, 
1991  MDU  Resources  Group,  Inc. 
("Applicant")  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking  an  order 
(a)  authorizing  the  issuance  of  up  to  $30 
million  of  promissory  notes  due  no  later 
than  December  31. 1994  and  (b) 
authorizing  exemption  from  the 
Commission's  competitive  bidding 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  15, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-23427  Filed  9-27-91:  8:45  am) 

MLUNO  cooe  S717-01-H 

(Docket  No.  TM92-1-42-000I 

Transwestern  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

September  23. 1991. 

Take  notice  that  Transwestern 
Pipeline  Company  ("Transwestern")  on 
September  9, 1991  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheets: 

Effective  October  1. 1991 

88th  Revised  Sheet  No.  5 
51st  Revised  Sheet  No.  6 
14th  Revised  Sheet  No.  37 

The  above  referenced  tariff  sheets  are 
being  filed  to  adjust  Transwestem's 
Annual  Charge  Adjustment  (ACA) 
pursuant  to  section  23  of  General  "Terms 
and  Conditions  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  The  adjustment  of  the  ACA  Surcharge 
is  determined  each  fiscal  year  pursuant 
to  the  Commission's  Order  No.  472.  The 
ACA  Surcharge  of  S0.0023/dth  as 
determined  by  the  Commission  on  July 
26. 1991.  reflects  an  increase  of  $0.0001/ 
dth  from  the  currently  effective  ACA 
Surcharge  of  $0.0022/dth.  Transwestern 
herein  respectfully  requests  that  the 
revised  ACA  Surcharge  become 
effective  October  1, 1991. 

Transwestern  requested  any  waiver  of 
any  Commission  Regulation  and  its 
tariff  provisions,  especially  S  154.22  of 
the  Commission's  Regulations,  the 
notice  requirements,  as  may  be  required 
to  allow  the  tariff  sheets  referenced 
above  to  become  effective  on  October  1. 
1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  30, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-23429  Filed  9-27-91;  8:45  am] 

WLLING  CODE  <717-01-M 


[Docket  No.  RP91-223-000I 

Trunkiine  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

Take  notice  that  Trunkiine  Gas 
Company  (Trunkiine)  on  September  17, 
1991  tendered  for  filing  the  revised  tariff 
sheets  to  its  PERC  Gas  Tariff,  Original 
Volume  No.  1,  as  set  forth  in  appendix  A 
attached  to  the  filing. 

Trunkiine  proposes  that  these  sheets 
become  effective  October  17, 1991. 

Trunkiine  states  that  the  purpose  of 
this  general  tariff  filing  is  to  reflect 
revisions  to  Trunkiine  s  Rate  Schedules 
PT-Interruptible.  PT-Fi:m,  SAS.  UTAP. 
as  well  as  to  the  respective  Forms  of 
Transportation  Agreement  and  Form  of 
Storage  Service  Agreement  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  These 
changes  specifically  include  revisions  to: 
(1)  The  Applicability  and  Character  of 
Service  provisions  under  Rate  Schedule 
PT-Firm,  and  the  General  Terms  and 
Conditions  and  respective  Forms  of 
Ser\ice  Agreement  for  Rate  Schedules 
PT-Interruptible  and  PT-Firm  to  provide 
for  secondary  firm  points  of  receipt  (2) 
section  6.9  of  the  General  Terms  and 
Conditions  under  Rata  Schedule  PT-Firm 
to  provide  that  the  payment  which 
accompanies  a  request  for  firm 
transportation  service  be  the  lesser  of 
one  month's  reservation  charge  or 
$10,000;  (3)  article  2  of  the  respective 
Forma  of  Transportation  Agreement 
under  Rate  Schedules  PT-Interruptible 
and  PT-Firm  to  clarify  that  Transporter 
or  Shipper  must  provide  written  notice 
in  order  to  terminate  a  transportation 
agreement:  (4)  section  6.13  of  the 
General  Terms  and  Conditions  of  Rate 
Schedule  PT-Firm  to  allow  changes  to 
primary  firm  points  of  receipt  upon  30 
days  notice  using  its  electronic  customer 
interface  system;  (5)  section  7.3  of  Rate 
Schedule  UTAP  to  provide  a  30  day 
limitation  for  execution  of  a  UTAP 
Service  Agreement;  (6)  the  Statements 
and  Payments  provisions  of  Rate 
Schedules  PT-lnferrrupUble,  PT-Firm, 
SAS  and  UTAP  to  require  that  Tnmkline 
be  informed  of  billing  errors  in  writing; 
and  (7)  the  respective  sections  6.9  of  the 
General  Terms  and  Conditions  and  the 
Forms  of  Transportation  Agreement  for 
Fate  Schedules  PT-Interruptible  and  PT- 
Firm  and  the  Form  of  Storage  Service 
Agreement  for  Rate  Schedule  SAS  to 


update  Trunkline's  mailing  address, 
phone  numbers  and  FAX  numbers. 

Trunkiine  states  that  a  copy  of  its 
filing  were  served  on  all  affected 
customers  subject  to  the  tariff  sheets 
and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  30, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  91-23430  Filed  9-27-91:  8:45  am] 

BIUJNO  COOC  (717-01-11 

^ > 

[Docket  No.  TA90-1-1 1-OOS] 

United  Gas  Pipe  Line  Co.;  Filing  of 
Revised  Tariff  Sheets 

September  23. 1991. 

Take  notice  that  on  September  18. 
1991  United  Gas  Pipe  Line  Company 
(United)  tendered  for  filing,  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  corrected  tariff 
sheets  effective  October  1, 1989: 

First  Revised  Volume  No.  1 

Substitute  Ninetieth  Revised  Sheet  No.  4 
Substitute  Ninth  Revised  Sheet  No.  4.1 
Substitute  Ninth  Revised  Sheet  No.  4-G 

United  states  that  the  above 
referenced  tariff  sheets  are  being  filed 
for  tariff  maintenance  purposes  only.  On 
June  23, 1990  in  Docket  No.  TA90-1-11- 
003  the  Commission  accepted  substitute 
original  tariff  sheets  to  United's  Second 
Revised  Volume  No.  1.  effective  October 
1, 1989.  The  original  tariff  sheets  in 
Second  Revised  Volume  No.  1,  however, 
did  not  become  effective  until  November 
30, 1989.  The  above  referenced  First 
Revised  Volume  No.  1  tariff  sheets 
reflect  the  same  surcharge  as  accepted 
in  Docket  No.  TA90-1-11-003,  but  are 
being  filed  in  First  Revised  Volume  No. 
1  as  is  appropriate  for  an  October  1, 
1989  effective  date. 

In  addition.  United  requests  that  the 
Second  Revised  Volume  No.  1  tariff 
sheets  accepted  in  the  June  23  Order  be 


made  effective  November  30, 1989,  the 
effective  date  of  it's  superseded  sheets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  30, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lots  D.  CaahelL 
Secretary. 
|FR  Doc.  91-23431  Filed  9-27-91;  8:45  am) 

BILUNO  CODE  8717-01-11 


[Docket  No.  EF91-503 1-000] 

Western  Area  Power  Administration, 
Inc.;  Filing 

September  23, 1991. 

Take  notice  that  on  September  3, 1991, 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  of  the 
Department  of  Energy,  by  Rate  Order 
No.  WAPA-50,  did  confirm  and  approve 
on  an  interim  basis,  to  be  effective  on 
the  first  day  of  the  first  full  billing  period 
begirming  on  or  after  October  1, 1991. 
Western  Area  Power  Administration's 
(Western's)  power  rate  Schedules  P- 
SED-F5  and  P-SED-FP5  for  firm  power 
service  and  firm  peaking  power  service 
from  the  Pick-Sloan  Missouri  Basin 
Program-Eastern  Division  (P-SMBP-ED). 

Rate  Schedules  P-SED-F5  and  P- 
SED-FP5  will  be  in  effect  pending  the 
Federal  Energy  Regulatory 
Commission's  (FERC)  approval  of  them 
or  of  substitute  rates  on  a  final  basis  for 
a  5-year  period,  ending  September  30, 
1996,  or  until  superseded. 

The  fiscal  year  (FY)  1990  power 
repayment  study  indicated  that  the 
existing  rates  do  not  yield  sufficient 
revenue  to  satisfy  the  cost-recovery 
criteria  through  the  study  period.  The 
revised  rate  schedules  will  yield 
adequate  revenue  to  satisfy  these 
criteria. 

P-SMBP— Western  Division 

The  rate  schedules  for  the  P-SMBP — . 
Western  Division  are  associated  with 
the  Loveland  Area  Projects  (LAP)  rate 
and  are  the  subject  of  a  separate  rate 
adjustment,  which  is  documented  in 
Rate  Order  No.  WAPA-51.  The  LAP  rate 
adjustment  is  also  scheduled  to  go  into 
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ber  3. 1991. 
jnservation 


effect  on  the  first  day  of  the  first  full 
bilhng  period  beginning  on  or  after 
October  1, 1991. 

The  Administrator  of  Western 
certifies  that  the  rates  are  consistent 
with  applicable  law  and  that  they  are 
the  lowest  possible  rates  consistent  with 
sound  business  principles.  The  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  of  the  Department  of 
Energy  states  that  the  rate  schedules  are 
submitted  for  confirmation  and  approval 
on  a  final  basis  for  a  5-year  period 
beginning  October  1, 1991,  and  ending 
September  30. 1996,  pursuant  to 
authority  vested  in  the  FERC  by 
Delegation  Order  No.  0204-108.  as 
amended. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  3. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-23432  Filed  9-27-91:  8:45  am] 
BILLINO  COOe  e717-01-M 

[Docket  No.  EF91-9181-000] 

Western  Area  Power  Administration; 
Filing 

September  23, 1991. 

Take  notice  that  on  September  3. 1991. 
the  Assistant  Secretary  for  Conservation 
and  Renewable  Energy  of  the 
Department  of  Energy  (DOE),  by  Rate 
Order  No.  WAPA-51,  did  confirm  and 
approve  on  an  interim  basis,  to  be 
effective  on  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1. 1991.  Western  Area  Power 
Administration's  (Western)  firm  power 
rate  Schedule  L-F3  for  the  Loveland 
Area  Projects  (LAP). 

Rate  Schedule  L-F3  will  be  in  effect 
pending  the  Federal  Energy  Regulatory 


Commission's  (FERC)  approval  of  these 
or  substitute  rates  on  a  final  basis  for  a 
5-year  period  ending  September  20. 1996. 
or  until  superseded. 

The  fiscal  year  (FY)  1990  power 
repayment  studies  indicated  that  the 
existing  rate  does  not  yield  sufficient 
revenue  returns  to  satisfy  the  cost- 
recovery  criteria  through  the  appropriate 
study  periods.  Rate  Schedule  L-F3  will 
yield  adequate  revenues  to  satisfy  these 
criteria. 

The  Administrator  of  Western 
certifies  that  the  rates  are  consistent 
with  applicable  law  and  that  they  are 
the  lowest  possible  rates  to  customers 
consistent  with  sound  business 
principles.  The  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  of 
DOE  states  that  the  rate  schedule  is 
submitted  for  confirmation  and  approval 
on  a  final  basis  for  a  5-year  period, 
effective  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
October  1. 1991.  and  ending  September 
30, 1996,  pursuant  to  the  authority 
vested  in  the  FERC  by  Delegation  Order 
No.  0204-108. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  3. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  91-23433  Filed  9-27-91:  8:45  am) 
WLLINQ  COOE  tTir-OI-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  91-05-NG] 

Northern  Natural  Gas  Co.;  Order 
Granting  Authorization  To  Import 
Natural  Gas  From  Canada 

agency:  Department  of  Energy.  Office  of 
Fossil  Energy. 


action:  Notice  of  an  order  granting 
long-term  authorization  to  import 
natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Northern  Natural  Gas  Company 
authority  to  import  from  Western  Gas 
Marketing  Limited  up  to  50.000  Mcf  per 
day  of  Canadian  natural  gas  through 
March  31. 1996.  The  gas  would  be 
imported  near  Emerson.  Manitoba,  and 
be  transported  from  that  point  through 
the  pipeline  facilities  of  Great  Lakes  Gas 
Transmission  Limited  Partnership. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Wastiington,  DC,  Srptemlier  20. 
1991. 

Clifford  P.  Tomaszewski, 

A  cting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  91-23490  Filed  9-27-91:  8:45  am) 

BILUNO  CODE  C4SO-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
August  9  Through  August  16,  1991 

During  the  week  of  August  9  through 
August  16. 1991,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  appendix  to  this  notice  were 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy.- 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  September  24. 1991. 
George  B.  Breznay. 

Director,  Office  of  Hearings  an.l  Appeals. 
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L»ST  Of  Cases  RecetvEO  by  the  Office  of  Hearings  and  Appeals 

[Week  of  August  9  Hirough  August  16,  1991  ] 


Date 

Name  afxl  kx^tion  of  applicant 

Case  No. 

Type  ot  suljmission 

8/13/91 

Gu«/Hentey"s  GaN  Atlantic  Beach.  FL 

RR300-100 

Request  (or  Modtfication/Reecission  in  Gulf  ReKmd  Proceeding.  I( 
Granted.  The  6/10/91  Decision  and  Order  (Case  No.  FR300- 
6612)  issued  to  Henley's  GuH  would  be  modibed  regarding  the 
firm's  Application  (or  Relund  submitted  in  the  Go«  refund  pro- 
ceeding. 

6/13/91 __ 

Robert  D.  Caren,  Rictiland.  WA 

LFA-140 

Appeal  at  an  kitormation  Request  Denial.  K  Granted:  The  7/22/91 

Freedom  of  Information  Request  issued  by  the  Richland  Oper- 

" 

ations  Office  would  be  rescinded,  and  Roherl  D.  Carrell  would 
receive  access  to  a  copy  of  the  Westinghouse  Haniord  Company 
security  file. 

8/13/91 _.... 

Texaco/H  &  B  Texaco  Service,  Wichita  Falls.  TX 

RR321-77 

Request  for  Modification/Rescission  in  the  Texaco  Refund  Pro- 
caeding.  If  Granted:  The  8/7/90  Decision  and  Order  (Case  Nos. 
RF321-326  «  RF32l-8ei)  would  be  modtfied  regarding  the 
firm's  Application  for  Refund  submitted  in  the  Texaco  refund 
proceeding. 

8/16/91 

Harold  H.  Johnson.  Gresham,  OR _._ 

LFA-1041 

Appeal  d  an  Information  Request  Denial.  If  Granted:  The  6/8/91 
Freedom  of  Information  Request  Denial  issued  by  the  Division  of 
Personnel  Management  would  be  rescinded  and  Harold  H.  John- 
son would  receive  access  to  certain  requested  records. 

Refund  Applications  Received 

[Week  of  August  9  to  August  16,  1991  ] 


Date 


Name  of  firm 


Case  numt>er 


8/4/91 

8/9/91  thru  8/16/91 


8/9/91  thru  8/16/91 , 


West  Pike  Shell 

Texaco  refund  applicatioris  received . 


Crude  Oil  applications  received. 


8/9/91  thnj  8/16/91 . 


Gulf  Oil  refund  Applications  received.. 


8/12/91 . 
8/13/91 . 
8/13/91. 
8/15/91. 
8/15/91. 
8/15/91. 
8/12/91 . 
8/14/91 . 
8/14/91 . 


Suburt>an  Motor  Freight,  Inc 

City  of  Springfield. _ 

George  L.  Wumg. _ 

Independent  School  Dist  #56 

Hammond  &  Taylor  Inc _._ 

Magnatex  Corporation 

Little  Beaver  Autonrwitive  Service . 

Fred  L  Morgan  Farm 

Texaco  Inc 


RF315-10151 
RF321-16376 

thruRF321- 

16442 
RF272-89554 

thru  RF272- 

89605 
RF300- 17401 

thruRF300- 

17476 
RF304-12423 
RC272-133 
RC272-134 
HC272-136 
RC304-12424 
RF315-10152 
RF341-5 
RC272-135 
RF340-11 


UMI 


IFR  Doc.  91-23493  Filed  9-27-91:  8:45  am] 
nuMa  CODE  e450-«i-« 


Cases  Filed  Dining  ttie  Week  of 
August  23  Through  August  30. 1991 

During  the  week  of  August  23  through 
August  30, 1991,  the  appeal  and  the 
applications  for  exception  or  other  relief 
listed  in  the  appendix  to  this  notice  were 
filed  with  the  Office  of  Hearings  and 


Appeals  of  the  Department  of  Energy.  A 
submission  inadvertently  omitted  from 
an  earlier  list  also  has  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  September  24, 1991. 
George  B.  Brezoay. 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Officc  of  Hearings  and  Appeals 

['lA/eek  of  August  23  through  August  30,  1991] 


uate 

Name  and  location  of  applicant 

Case  No. 

Type  of  subraisewn 

8/26/91  

Gulf/Potomac  Edison  Company,  Hagerstown.  Mary- 
land. 

RR300-107 

Request  for  Modification/Rescission  in  ttie  Gulf  Refund  Proceeding. 
If  Granted:  The  11/29/88  Decision  and  Order  (Case  No.  RF300- 
5260)  issued  to  Potomac  Edison  Company  woukJ  be  modified 
regarding  the  firm's  application  for  refund  submitted  in  the  Gulf 
refund  proceeding. 
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UST  OF  Cases  Received  by  the  Office  of  HEARif4GS  and  Appeals— Continued 

[Week  o<  August  23  through  August  30,  1991  ] 

DM 

Name  and  location  of  applicant 

Case  No. 

Type  u(  submission 

8/26/91 .__ - 

Oswego  Oil  Service  Corporation.  Hempstead.  New 
York. 

Quad  Stales  Distnbuting.  Inc,  Miami,  Oklahoma 

LEE-0027 
LEE-0026 
RR321-78 

RR300-108 

RR307-13 

RM251-2S5 

LF^-0143 

Excapton  to  ilie  Reporting  Requrements  II  Granted  Oswego  Oil 
Sarwt  Corporation  would  not  be  required  to  tile  Form  EIA-782B 
"ReseUer/Retaiter's  Monttity  Petroteum  Product  Sales  Report" 

Exception  to  the  Reporting  Requirements.  It  Gran»e<*  Goad  Slafea 
DistntJuting,  Inc   wookj  not  be  requved  to  lite  Form  EIA-7e28 
"Reseller/ Retailer's  Monthly  Petroleum  Productt  Sales  Report" 

Request  lor  Modification/Rescission  in  the  Texaco  RefurxJ  Pro- 
ceeding. If  Granted-  The  7/11/91  Decision  and  Order  (Case  Nos 
RF321-15839  &  RF321-1S139I  issued  to  Hataaliala  Dairy  would 
be  modified  regarding  the  firm's  i^iplication  lor  refund  submitted 
in  the  Texaco  refund  proceeding 

Requast  for  Modification /Rescission  m  the  Gulf  Refund  Proceeding 
If  Grwted.  The  1/24/91   Oiamwsat  Lettar  (Caaa  No.  RF30O- 
1 1645)  Issued  to  Lewis  Dukes  GuH  woukt  ba  awdUwd  regarding 
the  firm's  application  for  refund  submitted  in  the  Gult  retund 
praceadng. 

Request  tor  Modification /Rescission  m  the  Exxon  Refcmd  Proceed- 
ing. II  Granted:  The  4/2/91    Deoeon  artd  Order  (Case  Na 
RF307-10178)  issued  to  Karas  Car  Wash.  Inc  wouU  be  modified 
regarding  the  firm's  application  for  refund  submitted  in  the  Exxon 
refund  proceeding. 

RaguMi  lor  Modification/Rescission  in  the  Standard  Oil  Co.  (Indi- 
ana) Second  Stage  Refund  ProceedKig.  H  Granted:  The  3/15/90 
Decision  and  Ofder  (Case  No.  RQ2S1-550)  issued  to  South 
Cartjlma  would  be  modified  regarding  the  state's  application  lor 
refund  submitted  in  the  Standard  Oil  Co.  (Indiana)  second  stage 
refund  proceeding. 

Appeal  of  an  information  Request  Denial.  If  Granted:  Charles  R 
McCarter  would  receive  a  waiver  of  all  lees  irK^irrad  m  the 
processing  of  his  Freedom  of  Information  Request  lor  copies  ot 
certain  photos  and  negatives  from  1943  to  assist  him  in  comple- 
tion ol  his  protect  on  "Day's  Pay." 

8/26/M p. _.. 

8/27/91  

8/29/91  

8/29/91 

.*...... 

• 

Gulf/taATS  Dukos  Gult,  Cordova,  Terwiessee 

Exxon/Karas  Car  Wash..  Inc..  Pitt8bur8^  Penney*- 
vania. 

Staadard  Oit  Co.  (Ir>diana)/ South  Carolina,  Charles- 
ton, South  Carolina. 

Charles  R.  McCarter  Galafa,  Montana _.._ _.... 

8/29/91  .._- 
8/30/91 

Refund  Applications  Received 

[Week  ol  August  23  through  August  30,  1991 } 


Date  received 


Name  ol  relund  proceedrig/Nama  of  refund  applicant 


Casa  number 


3/1/91 ._ 

8/27/91  -.. 

8/27/9t 

8/28/91 

8/28/91 

8/28/91 . 

8/29/9T 

8/29/91  _ 

8/23/91  thnj  6/30/91 . 


Vickers/ Kansas 

Texas  City  Refining,  Inc 

Central  Butane  Gas  Co 

G.A.  Eddy  &  Sons.  Inc. 
Knickertjockar  Bed  Co .. 
Salinas  Valley  Oil  Company . 

Starr  Gas  Co _.. 

Eddy  Kehler.. 


8/23/91  thnj  8/30/91 . 


Texaco  refund  appticafions  received 


Crude  Oil  Relund  applications  received . 


8/23/91  thru  8/30/91 

8/23/91  thnj-8/30/91 


Atlantic  RIchfieid  applk:ations  received . 


Gulf  OH  refund  applications  received. 


HQ1-575 

RF339-4 

RF340-13 

HF340-14 

RF341-7 

RF315-10154 

RF315-10155 

RF315-10156 

RF321 -16737 

thru  RF321- 

16779 
RF272-89617 

thru  RF272- 

89671 
RF304- 12426 

thru  RF304- 

12495 
RF30O-17480 

thruRFSOO- 

17549 


[FR  Doc.  91-23494  Filed  9-27-91;  8:45  am) 

BILLMQ  CODE  S4SO-01-M 


Issuance  of  Decisions  and  Orders; 
Week  of  June  24  Through  June  28, 
1991 

During  the  week  of  June  24  through 
June  28, 1991,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 


Other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contain  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearing  and  Appeals. 

Appeals 

fames  L  Schwab.  6/25/91;  LFA-0n9 

James  L.  Schwab  Tiled  an  Appeal  from 
a  determination  issued  by  the  DOE's 


Albuquerque  Operations  Office  (AOO) 
of  a  Request  for  Information  under  the 
Freedom  of  Information  Act.  Mr. 
Schwab,  a  former  employee  of  a  DOE 
subcontractor,  requested  information 
concerning  the  AOO's  investigation  into 
the  termination  of  his  employment. 
Because  the  Appellant  had  requested  a 
copy  of  the  AOO's  final  Panel  Report  in 
an  earlier  FOLA  request,  the  AOO 
determined  that  his  second  request  was 
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only  for  documents  relating  to  that 
Report.  In  considering  the  Appeal,  the 
DOE  determined  that  the  AOO's 
interpretation  of  the  Appellant's  request 
was  unreasonably  narrow  and  that  his 
second  request  was  clearly  seeking 
material  beyond  the  Panel  Report.  The 
DOE  also  found  that  the  Appellant  had 
provided  sufficient  evidence  which 
indicated  that  additional  responsive 
material  may  exist.  For  these  reasons, 
the  AOO's  search  for  responsive 
documents  was  inadequate  and  was  not 
reasonably  calculated  to  uncover  the 
materials  sought  by  the  Appellant. 
Accordingly,  the  DOE  granted  Schwab's 
Appeal,  and  remanded  the  matter  to  the 
AOO  to  make  a  new  search  and 
determination  on  the  Appellant's 
request. 

John  H.  Seehuus.  6/24/91;  LFA-0131 

John  M.  Seehuus  filed  an  Appeal  from 
a  partial  denial  by  the  DOE's  Operation 
Division  "B"  of  the  Office  of  Placement 
and  Administration  (OPADB)  of  a 
Request  for  Information  which  he  had 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  In  considering 
the  Appeal,  the  DOE  found  that  the 
OPADB  had  conducted  an  adequate 
search  for  responsive  records  and  the 
Appellant  was  seeking  information 
broader  than  that  covered  by  his 
original  request.  Accordingly,  the 
Appeal  was  denied. 

The  Oak  Ridger,  6/26/91:  LFA-0123 

The  Oak  Ridger  filed  a  Motion  for 
Reconsideration  of  a  Decision  and 
Order  issued  to  it  by  the  DOE's  Office  of 
Hearings  and  Appeals.  The  Decision 
affirmed,  in  part,  the  Oak  Ridge 
Operations  Office's  denial  of  the  Oak 
Ridger's  request  under  the  Freedom  of 
Information  Act  for  a  document  entitled 
"Issues  for  Considerations  Prior  to 
Negotiations"  (Issues  Document).  In  its 
Motion,  the  Oak  Ridger  asserted  that  in 
a  separate  legal  action.  Phoenix 
Engineering,  Inc.  v.  MK-Ferguson  of  Oak 
Ridge  Co..  a  U.S.  District  Court  Judge 
held  that  the  Issues  Document  was  not  a 
predecisional  document  and  issued  an 
Order  granting  discovery  of  the  Issues 
Document.  In  considering  the  Motion, 
the  DOE  found  that  the  Judge  had  also 
issued  a  Protective  Order  which 
restricted  dissemination  of  the 
document  to  the  parties  of  the  Phoenix 
litigation.  The  DOE  thus  determined  that 
the  Protective  Order  barred  it  from 
releasing  the  Issues  Document  to  the 
Oak  Ridger  pursuant  to  the  FOIA. 
Consequently,  the  DOE  denied  the 
Motion. 


UMI 


Implementation  of  Special  Refund 
Procedures 

Good  Hope  Refineries,  6/2b/91,  LFX- 
0002 

The  DOE  issued  a  Decision  and  Order 
implementing  special  refund  procedures 
to  distribute  $9,000,000  and  accrued 
interest,  remitted  to  the  DOE  by  the 
successor  to  Good  Hope  Refineries 
(Good  Hope)  in  settlement  of  alleged 
violations  of  petroleum  price  and 
allocation  regulations.  In  an  earlier 
proceeding,  DOE  distributed  $1,550,000 
obtained  in  partial  satisfaction  of  Good 
Hope's  obligations  under  a  July  31, 1979, 
Consent  Order.  Because  it  sought 
protection  under  Chapter  11  of  the  U.S. 
Bankruptcy  Code,  Good  Hope  never 
completed  its  scheduled  payments  under 
the  Consent  Order.  See  Good  Hope 
Refineries,  13  DOE  \  85,105  (1985). 
However,  the  firm  emerged  from 
bankruptcy  on  July  29, 1990,  and  paid 
DOE  the  additional  $9,000,000.  The  DOE 
determined  that  it  would  distribute  the 
newly  received  installment  of  Good 
Hope  settlement  monies  through  a 
refund  proceeding  in  accordance  with 
the  DOE  regulations  codified  at  10  CFR. 
part  205,  subpart  V.  The  refund  monies 
will  be  disbursed  in  the  following 
stages:  refunds  to  purchasers  of 
regulated  Good  Hope  petroleum 
products  in  the  first  stage,  and  transfer 
of  monies  remaining  after  the  payment 
of  all  eligible  first-stage  claims  to  the 
slates  as  mandated  by  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986.  In  this  proceeding,  each 
Good  Hope  customer  that  was  listed  in 
the  Economic  Regulatory  Administration 
(ERA)  audit  file  will  have  the  option  to 
apply  for  a  refund  based  on  either  its 
percentage  share  of  alleged  overcharges 
determined  by  the  ERA,  or  a  volumetric 
amount  calculated  from  its  purchases  of 
Good  Hope  products  during  the  consent 
order  period. 

Refund  Applications 

Heron  Lake-Okabena  School  District,  at 
al.,  6/25/91,  RF272-78708,  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  17  school  districts 
represented  by  the  filing  service. 
Petroleum  Funds,  Inc.  (Petroleum 
Funds).  The  DOE  determined  that, 
absent  corroborative  information  from 
the  applicants.  Petroleum  Funds' 
estimation  method  would  not  be 
accepted.  The  applicants  provided 
additional  information  based  on  current 
records.  The  DOE  granted  the 
applications  based  on  the  adjusted 
claims.  The  total  of  the  refunds  granted 
in  this  Decision  is  $4,633. 


McDonnell  Douglas  Corporation,  6,25/ 
91,  RF272-64663 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  the  McDonnell  Douglas  Corporation 
(MDC)  in  the  Subpart  V  crude  oil 
overcharge  refund  proceeding.  MDC 
filed  a  refund  based  on  its  purchases  of 
fuel  oil,  jet  fuel,  aviation  gasoline, 
automobile  gasoline,  diesel  fuel, 
propane,  and  coal  slurry  during  the 
period  August  19. 1973  through  January 
27, 1981.  The  DOE  granted  MDC  a 
refund  for  all  its  purchases  except  those 
of  coal  slurry.  The  DOE  found  that  MDC 
was  not  eligible  to  receive  a  refund  for 
this  product,  a  blend  of  40  percent  oil 
and  60  percent  coal,  because  it  is  more 
than  50  percent  coal  and  coal  is  not 
refined  from  crude  oil. 

Quantum  Chemical  Corporation/ 
Phillips  66,  6/24/91,  RF330-1 

The  DOE  granted  a  refund  of  $6,445  to 
Phillips  66.  based  on  its  approved 
purchases  of  78.500,000  gallons  of 
Quantum  Chemical  Corporation  refined 
petroleum  products.  The  refund  was 
granted  on  the  basis  of  a  presumption  of 
injury.  Since  Phillips  66  made  no 
demonstration  that  it  absorbed  the' 
alleged  Quantunr  overcharges,  firms 
which  purchased  Phillips  motor  gasoline 
during  the  period  of  February  1974 
through  December  1979  may  apply  as 
indirect  purchasers  to  receive  a  portion 
of  the  Quantum  consent  order  fund. 

Quantum  Chemical  Corporation/Yam 
City  Oil  &  Gas  Co.,  et  al.,  6/28/91. 
RF330-4,  et  al. 

The  DOE  granted  eight  Applicants  a 
total  refund  amount  of  $3,951  in  the 
Quantum  Chemical  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  had  purchased  a  Quantum 
product  indirectly  through  Phillips  66. 
The  applications  were  granted  on  the 
basis  of  the  small  claims  presumption  of 
injury. 

Sauvage  Gas  Company,  Inc./John  E. 
Jones  Oil  Company,  Inc.,  et  al,  16/ 
26/91.  RF308-13  et  al. 

The  DOE  issued  a  Decision  and  Order 
denying  four  Applications  for  Refund  in 
the  Sauvage  Gas  Company,  Inc. 
(Sauvage)  special  refund  proceeding. 
The  four  applicants  were  preliminarily 
identified  as  spot  purchasers  of  Sauvage 
petroleum  products,  due  to  the  sporadic 
patterns  displayed  on  their  purchase 
schedules.  The  applicants  replied  to 
these  preliminary  findings  by  submitting 
letters,  in  which  they  argued  that  they 
were  not  spot,  but  regular,  purchasers 
from  Sauvage.  The  DOE  determined  that 
these  arguments  were  unconvincing, 
since  they  did  not  demonstrate  that  any 
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of  the  applicants  were  regular 
purchasers.  Since  the  applicants  did  not 
show  that  they  were  regular  purchasers 
from  Sauvage  or  attempt  to  rebut  the 
spot  purchaser  presumption  of  non- 
injury, their  applications  were  denied. 

Shell  on  Company /US.  Navy 

Exchange,  et  a!.,  16/26/91.  RF315- 
1532,  it  a/. 

The  DOE  issued  a  Decision  and  Order 
granting  six  refund  applications  filed  by 
the  U.S.  Navy  Exchange  in  the  Shell  Oil 
Company  special  refund  proceeding. 
The  Nai'y  Exchange  provides  military 
personnel  and  their  dependents  with 
merchandise  and  ser\'ices  at  a  reduced 
price.  All  of  the  profits  generated  from 
the  sale  of  merchandise  or  services  by 
the  Navy  Exchange  are  used  for  military 
morale,  welfare,  and  recreation  (MWR) 
programs.  The  DOE  determined  that  the 
Navy  Exchange,  which  purchased  a  total 
of  47,253,677  gallons,  should  receive  a 
full  volumetric  refund,  stating  that 
because  of  the  unique  way  in  which  the 
Navy  Exchange  established  its  prices, 
MWR  programs  and  the  military 
personnel  who  benefit  from  the  MWR 
programs  would  have  absorbed  any 
overcharges  suffered  by  the  Navy 
Exchange.  Accordingly,  the  Navy 
Exchange  received  a  refund  of  $14,636 
($10,679  in  principal  plus  $3,957  in 
interest^. 

Texaco  Inc./Lewis  C  Landress 

CoBsrgnee.  et  oL  6/24/91,  RF321- 
7005,  et  al. 

The  DOE  granted  refunds  to  five 
consignees  in  the  Texaco  Inc.  special 
refund  proceeding.  The  five  applications 
were  granted  under  the  appropriate 
presumptions  of  injury  and  the  refunds 
totaled  $13,300. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Alton  Selb/s  Service 

RF27a-«4097 

06/24/91 

Station  et  al. 

Arch  Mineral 

RF272-9491 

06/28/91 

Corporatoo. 

Arch  Minaret 

RD272-9491 

Corporatioa 

Arizona  Department  o( 

RF272-73536 

06/27/91 

Public  Safety. 

Atlantic  RicWieW  Co./ 

RF334-4T78 

06/2B/91 

Cecil's  Ako  et  al. 

Atlantic  Rid 

hfieW  Co./ 

RF304-4739 

06/2B/91 

T.J.  Datei 

t  Transfer, 

Inc. 

Bruce  and  1 

Jill's  Arco 

Company... 

RF304-4802 
RF304-8069 

LindbufQ  0« 

Big  Chief  Roofing 

RF272-60244 

06/26/91 

Company. 

Big  Chief  Roofing 

RD272-60244 

Conipany. 

Oaingerfield  Mfg 

RF272-603ei 

Conipany. 

Daingertield  Mfg 

RD272-€03ei 



Company. 

Charle*  E.  Horton  e(  al 

RF272-73247 

06/28/91 

Citronelle-Mobile 

RF336-2 

06/27/91 

Gathering /Orang*  A 

Rockland  Utilities, 

Inc. 

Georgia  Power  Co 

RF336-3 

„ „. 

Clifford  Haugett. 

RC272-123 

06/26/91 

Decatur  County 

RF272-7B759 

06/27/91 

School  District. 

Empire  Gas 

RF335-1 

06/25/91 

Corporation/Wilnna 

Claudine  Jenkins  et 
al. 
Exxon  Corporation/ 

HF3O7-10180 

06/26/91 

Federal  Service 

Station,  Inc.. 

Farmers  Union  OH  Co. 

RF272-60921 

06/27/91 

elal. 

Gayman  Trawlers,  Inc. 

RF272-58119 

06/24/91 

etal. 

Green  Forest  School 

RF272-78763 

06/25/91 

District. 

Gulf  OM  Corpotation/ 

RF300-1707$ 

06/27/91 

Bdich'sGuH. 

Gulf  Oil  Corporation/ 

RF300-n299 

06/24/91 

Cambum-McCord 

Oil  Company. 

Giif  Oil  Corporation/ 

RF300- 12443 

06/27/91 

F.O.  Day  Bitumirx>us 

Company  et  al. 

Gulf  Oil  Corporation/ 

RF300-10524 

06/26/91 

Haney  Brothers  GuM 

Sewice. 

Gulf  Oil  Ce^poratioo/ 

RF300-13600 

06/26/91 

Lumberton  Wajj-A- 

Bag  et  al. 

GuH  Oil  Corporatior>/ 

RF30O-13901 

06/26/91 

Tony's  GuM  et  al. 

Gulf  Oil  Corporation/ 

RF300-13C00 

06/26/91 

Woodson's  Market 

etal. 

LaClede  Gas 

RF272-9e78 

06/26/91 

Company. 

Nettleton  School 

RF272-78752 

06/25/91 

District 

Oswald  Marcher  et  al .... 

RF272-67945 

06/27/91 

Shell  Oil  Company/ 

RF3 15-84 

06/28/91 

Bud's  SheN  Servica 

et  al. 

Shell  Oil  Company/ 

RF31 5-9009 

06/26/91 

Elifaz  Sanchez  et  al. 

State  of  Iowa 

RF272-65199 

06/24/91 

Iowa  Department  pf 

RF272-65200 

Tiansportation. 

State  of  South 

RF272-44344 

06/26/91 

Carolina. 

Texaco  l>K./Aliars 

RF321-«168 

06/26/91 

Motor  Line*,  Inc. 

Yellow  Cab,  IrK. 

RF321-682S 

»...«.*.»..»•» 

Southern  California 

RF321-6e65 

,..^ «,M.. 

Edison  Co. 

Texaco  Inc/ 

RF32 1-964 

06/28/91 

Chamblee's  Texaco 

etal. 

Texaco  Inc./Gal  Tex 

RF321-4544 

06/26/91 

Inaatal. 

Texaco  Inc./lndustrial 

RF321-8700 

06/24/91 

Truck  Stop  Inc  et  al. 

Texaco  Inc. /Lake 

RF321-8009 

06/24/91 

Placid  Village,  Irtc. 

•taL 

Time  OH  Company/ 

RF334-1 

06/26/91 

Lilyblad  Petroteum, 

Inc. 

Time  Oil  Company/ 
Olympia  Oil  A  Wood 
Products  Co.,  Inc. 


RF334-10 


06/26/91 


Dismissals 

The  following  submissions  were  dismissed: 


Name 

Case  No. 

AI'sGutf 

RF300-13157 

RF272-81222 

Bacf>es  Texaco 

HF 321-780 

Banietts  Arco 

RF304-3685 ' 

Bert($hire  Hills  Re^onal  Schoot 

RF272-62537 

Diainct 

Bill's  Texaco 

RF321-3438 

Board  of   Education   ol  Charles 

RF272-81519 

County. 

Borough  of  Greenville.  Pa...- _.. 

RF272-83044 

Boyd's  Texaco 

RF321-877 

Brownsfield  Texaco                  

RF321-897 

Cal's  Texaco  Serv«a 

RF321-15523 

Camanche     Community     Sctooel 

RF272 -80372 

Distnct. 

Cambridge  Unit  #227 

RF272-81774 

City  ol  Delano.  CA _ „    . 

RF272-83a68 

City  of  Pembroke  Pmee.  FL 

RF272-«3494 

City  Public  Service 

RF326-292 

Oarence  W.  Heideneachar 

RF300-16454 

Coneto  Valtey  Unified  School  tXs- 

RF272-83719 

tnct. 

Craffs  Taxaco _ _.   

RF321-2230 

Crawford  School  Departmani 

BF272-81733 

Dooati  Repair  Service. 

RF300-15979 

Driftwood  Texaco  — 

RF321-1038e 

East  Lyme  School  Dielrict 

RF272-81196 

Ene  City  School  Distnct 

HF272-83458 

Flowing  Wells  Unified  District 

BF272-80236 

Gary  Automotive 

RF304-3647 

Greenbank's  Arco  iCS 

RF304-9679 

Hendon  Gu»..... _ 

F»F  300-16374 

Honaoya  FaHa-Uma  School  Oa- 

RF272-60969 

trict 

Iraan-Sheffield  ISD 

RF272-84148 

Jeny's  Texaco - 

RF321-13649 

RF272-83709 

McKee  Colonial  Texaco .. 

RF32 1-5682 

Mohr  Oil  Comoanv 

RF300-15e37 

Mother  Shan                     

RF3 15-8652 

Mount  Vernon  City  School  District. 

RF272-80807 

New  Yorii  State  Potiea 

RF272-57101 

Palmer  Public  Schools _... 

RF272-81304 

Pwuflfit  VM(#y  twnMnlwy  »......». 

RF272-8U64 

PS  Area. -.- _ 

RF304-3676 

R4J  Getty _ _. 

RF32 1-6328 

SAD.  #27  Ft  Kent 

RF272-79434 

RF321 -15693 

District. 

Santa  Fa  School  District 

RF272-82446 

Srriith  Gulf         «. - 

RF300- 16427 

Thomas'  GuH            

RFSOO-ITOIS 

Town  of  Easton  School  Dapt 

RF272-80596 

Town  ol  New  Havart,  CT 

RF272-835QO 

Trottar  Texaco 

RF321-6410 

WW.  Schrank 

RF300- 16624 

W  W  Schrar* 

RF300- 13641 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Ener^ 
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Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  September  24. 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  91-23495  Filed  9-27-91:  8:45  am| 

BILLING  COOC  MSO-OI-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4013-9) 

National  Drinking  Water  Advisory 
Council;  Request  for  Nomination  of 
Members 

The  U.S.  Environmental  Protection 
Agency  (EPA)  invites  all  interested 
persons  to  nominate  qualified 
individuals  to  serve  as  members  of  the 
National  Drinking  Water  Advisory 
Council.  This  Advisory  Council  was 
established  to  provide  practical  and 
independent  advice,  consultation  and 
recommendations  to  the  Agency  on  the 
activities,  functions  and  policies  related 
to  the  implementation  of  the  Safe 
Drinking  Water  Act  as  amended.  The 
Council  consists  of  fifteen  members, 
including  a  Chairperson.  Five  members 
represent  the  general  public;  five 
members  represent  appropriate  state 
and  local  agencies  concerned  with 
water  hygiene  and  public  water  supply; 
and  five  members  represent  private 
organizations  or  groups  demonstrating 
an  active  interest  in  the  field  of  water 
hygiene  and  public  water  supply.  Each 
member  holds  office  for  a  term  of  three 
years  and  is  eligible  for  reappointment. 
On  December  15  of  each  year,  five 
members  complete  their  appointment. 
This  notice  solicits  names  to  fill  these 
five  vacancies. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership.  Nominees  should  be 
identified  by  name,  occupation,  position, 
address  and  telephone  number. 
Nominations  must  include  a  current 
resume  providing  the  nominee's 
background,  experience,  and 
qualifications. 

Persons  selected  for  membership  will 
receive  compensation  for  travel  and  a 
nominal  daily  compensation  while 
attending  meetings. 

Nominations  should  be  submitted  to 
Charlene  E.  Shaw,  Designated  Federal 
Official,  National  Drinking  Water 
Advisory  Council,  U.S.  Environmental 
Protection  Agency,  Office  of  Ground 
Water  and  Drinking  Water  (WH-550A), 
401  M  Street,  SW..  Washington,  DC 
20460,  no  later  than  October  25, 1991. 
The  Agency  will  not  formally 
acknowledge  or  respond  to  nominations. 


Dated:  September  19, 1991. 

fames  R.  Elder, 

Director.  Office  of  Ground  Water  and 
Drinking  Water 

|FR  Doc.  91-23496  Filed  9-27-91:  8:45  amj 

BILUNG  COOC  eS6fr-S0-« 


(OPTS-80015C;  FRL-3948-71 

Registration  and  Agreement  for  TSCA 
Section  8(e)  Compliance  Audit 
Program  Modification 

agency:  Environmental  Protecfion 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  Notice,  pursuant  to 
sections  15  and  16  of  the  Toxic 
Substances  Control  Act  (TSCA),  15 
U.S.C.  2601  et  seq..  announces  an 
extension  of  the  TSCA  Section  8(e) 
Compliance  Audit  Program  ("TSCA 
Section  8(e)  CAP")  reporting  deadline 
for  submission  of  information  regarding 
release  of  chemical  substances  to  and 
detection  of  chemical  substances  in 
environmental  media.  The  deadline  for 
reporting  all  other  information  under  the 
TSCA  Section  8(e)  CAP  remains 
unchanged  at  February  28, 1992.  This 
notice  also  announces  that  EPA  is 
developing  refined  guidance  concerning 
the  section  8(e)  applicability/ 
reportability  of  information  on  the 
release  of  chemical  substances  to  and 
detection  of  chemical  substances  in 
environmental  media.  EPA  plans  to 
publisH  in  the  Federal  Register,  the 
proposed  guidance  refining  EPA's  March 
16, 1978,  "Statement  of  Interpretation 
and  Enforcement  Policy;  Notification  of 
Substantial  Risk"  (43  FR  11110)  ("TSCA 
Section  8(e)  Policy  Statement") 
concerning  reportability  of  such 
informafion  and  will  solicit  public 
comment  on  the  proposed  guidance. 

DATES:  The  audit  termination  date/ 
deadline  for  reporting  of  information 
regarding  release  of  chemical 
substances  to  and  detection  of  chemical 
substances  in  environmental  media  is 
extended  to  6  months  after  publication 
of  final  refined  reporting  guidance.  The 
exact  date  will  appear  in  the  Federal 
Register  notice  announcing  the  final 
refined  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protecfion  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460,  (202) 
554-1404,  TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  the  Federal  Register  of  February  1, 
1991  (56  FR  4128),  EPA  announced  the 
opportunity  to  register  for  the  TSCA 
Section  8(e)  CAP.  The  TSCA  Section 
8(e)  CAP  is  a  one-time  voluntary 
compliance  audit  program  developed  to 
obtain  outstanding  TSCA  section  8(e) 
data  and  foster  compliance  with  the 
statutory  obligations  of  TSCA  section 
8(e). 

On  April  26, 1991  (56  FR  19514),  EPA 
modified  the  TSCA  Section  8(e)  CAP 
and  the  Agreement  for  the  TSCA 
Section  8(e)  Compliance  Audit  Program 
("CAP  Agreement").  The  modifications 
included  extension  of  the  registration 
and  termination  dates,  the  opportunity 
to  petition  EPA  for  a  case-by-case 
extension  of  the  termination  date, 
modifications  to  the  CAP  Agreement 
provisions  regarding  admission  of  a 
violafion  of  TSCA  section  8(e)  and 
waiver  of  right  to  a  hearing,  and  EPA's 
development  of  a  TSCA  section  8(e) 
reporting  guide. 

On  June  20, 1991  (56  FR  23458),  EPA 
again  modified  the  TSCA  Section  8(e) 
CAP  and  the  CAP  Agreement.  The 
modifications  included  announcement  of 
the  availability  of  the  TSCA  section  8(e) 
reporting  guide,  extension  of  the 
registration  date,  and  the  addition  of 
provisions  for  listing  of  certain  types  of 
previously  reportable  TSCA  section  8(e) 
information  now  in  EPA's  possession. 
Additionally,  EPA  determined  that  the 
guidance  in  Part  V(b)(l)  ("widespread 
and  previously  unsuspected  distribution 
in  environmental  media")  and  Part  V(c) 
("emergency  incidents  of  environmental 
contamination")  of  the  TSCA  Section 
8(e)  Policy  Statement  needed  additional 
clarification  and  announced  that  EPA 
would  review  and  revise,  if  necessary, 
these  sections  of  the  TSCA  Section  8(e) 
Policy  Statement. 

With  regard  to  Parts  V(b)(l)  and  V(c) 
of  the  TSCA  Section  8(e)  Policy 
Statement,  the  regulated  community  was 
informed  that  until  such  time  as  EPA 
refined  its  guidance  regarding  the  types 
of  information  on  the  release  of 
chemical  substances  to  and  the ' 
detecfion  of  chemical  substances  in 
environmental  media  that  are  reportable 
under  section  8(e)  of  TSCA,  regulatees 
should  focus  on  the  statutory  language 
of  TSCA  section  8(e)  and  make  a 
reasonable  judgement  whether  such 
information  is  reportable  for  purposes  of 
the  TSCA  Section  8(e)  CAP  as  well  as 
ongoing  compliance  with  section  8(e). 
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II.  Modification  to  the  TSCA  Section  8(e) 
Compliance  Audit  Program 

Because  refinement  of  guidance  on 
reportability  of  information  on  chemical 
release/detection  in  environmental 
media  is  underway.  EPA  is  extending 
the  reporting  deadline  for  reporting  such 
information  under  the  ongoing  TSCA 
Section  8(e)  CAP  to  6  months  after 
publication  of  final  reporting  guidance. 
The  Agency  anticipates  publishing  such 
final  guidance  in  Spring  1992.  Thus,  to 
reflect  this  modification  to  the  TSCA 
Section  B{e)  CAP,  an  "Addendum"  will 
be  sent  to  all  persons  registered  for  the 
TSCA  Section  8(e)  CAP  and  added  to  all 
CAP  Agreements  to  read  as  follows: 

Addendum  to  CAP  Agreement 

The  TSCA  Section  8(e)  Compliance 
Audit  Program  for  reporting  of 
information  on  the  release  of  chemical 
substances  to  and  detection  of  chemical 
substances  in  environmental  media 
shall  terminate  6  months  after  EPA 
publishes  final  refined  guidance  on  such 
reporting.  This  modification  applies  only 
to  reporting  of  information  on  the 
release  of  chemical  substances  to  and 
detection  of  chemical  substances  in 
environmental  media.  The  deadline  for 
reporting  all  other  information  under  the 
TSCA  Section  8(e)  CAP  remains 
unchanged  at  February  28. 1992. 

All  TSCA  Section  8(e)  Compliance 
Audit  Program  submissions  regarding 
information  on  the  release  of  chemical 
substances  to  and  detection  of  chemical 
substances  in  environmental  media 
must  be  delivered  to  EPA  no  later  than  6 
months  after  EPA  publishes  final 
guidance  refining  the  TSCA  Section'8(e) 
Policy  Statement  as  it  pertains  to  such 
reporting. 

Two  Final  Reports  shall  be  submitted 
pursuant  to  Unit  II.C.4  of  the  CAP 
Agreement.  The  first  Final  Report, 
meeting  the  requirements  of  Unit  II.C.4 
of  the  CAP  Agreement,  must  list  all 
studies  or  reports  listed  or  submitted  to 
EPA  by  the  Regulatee  other  than  those 
regarding  information  on  the  release  of 
chemical  substances  to  and  detection  of 
chemical  substances  in  environmental 
media,  and  must  be  submitted  no  later 
than  February  28, 1992,  unless  an 
extension  has  been  granted  pursuant  to 
Unit  I.E  of  the  CAP  Agreement.  The 
second  Final  Report,  meeting  the 
requirements  of  Unit  II.C.4  of  the  CAP 
Agreement,  must  list  each  study  or 
report  listed  or  submitted  to  EPA  by  the 
Regulatee  regarding  information  on  the 
release  of  chemical  substances  to  and 
detection  of  chemical  substances  in 
environmental  media,  and  must  be 
submitted  no  later  than  6  months  after 
EPA  publishes  final  refined  guidance  on 


the  reporting  of  such  information. 

One  Consent  Agreement  and  Consent 
Order  referenced  in  Unit  II.B.6  of  the 
CAP  Agreement  will  be  presented  to  the 
Regulatee.  This  Consent  Agreement  and 
Consent  Order  will  be  presented  after 
EPA's  receipt  of  the  Final  Report 
regarding  information  on  the  release  of 
chemical  substances  to  and  detection  of 
chemical  substances  in  environmental 
media,  and  will  cover  all  information 
submitted  by  the  Regulatee  under  the 
TSCA  Section  8(e)  Compliance  Audit 
Program. 

III.  Section  8(e)  Policy  Rerinement 

EPA  will.  In  the  near  future,  be 
formally  offering  all  interested  parties 
the  opportunity  to  submit  written 
comments  on  an  EPA  proposal  outlining 
the  types  of  information  concerning  the 
release  of  chemical  substances  to  and 
the  detection  of  chemical  substances  in 
environmental  media  that  should  be 
considered  for  Immediate  reporting 
under  TSCA  section  8(e).  Further, 
written  comments  will  be  solicited  on 
the  specific  circumstances,  In  addition 
to  the  reporting  exemptions  outlined  in 
Part  VII  of  the  TSCA  Section  8(e)  Policy 
Statement,  under  which  the  Agency 
should  consider  itself  to  be  adequately 
and  immediately  apprised  about 
information  concerning  the  release  of 
chemicals  to  and  the  detection  of 
chemicals  In  environmental  media. 

IV.  Conclusion 

EPA  believes  that  the  actions 
described  above  emphasize  the 
Agency's  strong  commitment  to  develop 
refined  guidance  for  reporting 
environmental  release,  environmental 
detection  and  environmental 
contamination  information  under  TSCA 
sectlon>8(e)  and  the  TSCA  Section  8(e) 
CAP.  EPA  believes  that  the  extension  of 
the  audit  termination  deadline  for 
reporting  of  information  on  the  release 
of  chemical  substances  to  and  the 
detection  of  chemical  substances  in 
environmental  media  will  substantially 
further  the  goals  of  the  TSCA  Section 
0(c)  CAP.  Any  further  Information 
regarding  the  TSCA  Section  8(e)  CAP 
may  be  obtained  from  the  contact 
person  noted  above. 

Dated:  September  25, 1991. 

Victor ).  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

|FR  Doc.  91-23574  Filed  9-27-91:  8:45  am] 
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[FRL-4013-8] 

Revision  of  the  North  Carolina 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Program 
To  Issue  General  Permits 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Approval  of  the 
National  Pollutant  Discharge 
Elimination  system  General  Permits 
Program  of  the  State  of  North  Carolina. 

SUMMARY:  On  September  6, 1991,  the 
Regional  Administrator  for  the 
Environmental  Protection  Agency  (EPA), 
Region  IV,  approved  the  State  of  North 
Carolina  National  Pollutant  Discharge 
Elimination  System  General  Permits 
Program.  This  action  authorizes  the 
State  of  North  Carolina  to  issue  general 
permits  in  lieu  of  individual  NPDES 
permits. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Patrick,  Chief.  Permits  Section, 
Facilities  Performance  Branch.  U.S.  EPA, 
Region  IV,  345  Courlland  Street,  NE., 
Atlanta,  Georgia  30365,  404/347-2913. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

EPA  regulations  at  40  CFR  122.28 
provide  for  the  Issuance  of  general 
permits  to  regulate  discharges  of 
wastewater  which  result  from 
substantially  similar  operations,  are  of 
the  same  type  wastes,  require  the  same 
effluent  limitations  or  operating 
conditions,  require  similar  monitoring, 
and  are  appropriately  controlled  under  a 
general  permit  rather  than  by  individual 
permits. 

North  Carolina  was  authorized  to 
administer  the  NPDES  permit  program  in 
October  1979.  Its  program  as  previously 
approved,  did  not  include  provisions  for 
the  issuance  of  general  permits.  There 
are  several  categories  which  could 
appropriately  be  regulated  by  general 
permits.  For  those  reasons,  the  North 
Carolina  Department  of  Environment, 
Health  &  Natural  Resources  requested  a 
revision  of  Its  NPDES  program  to 
provide  for  Issuance  of  general  permits. 
The  categories  which  have  been 
proposed  for  coverage  under  the  general 
permits  program  include:  storm  water 
discharges,  non-contact  cooling  water, 
water  filtration  plant  backwashes,  trout 
farms,  and  other  dischargers  which 
Involve  substantially  similar 
wastewater  and  discharges.  EPA  nott'S 
that  the  North  Carolina  legislature 
repealed  a  provision  contained  in  North 
Carolina  General  Statute  §  143.215.1(61) 
regarding  filter  backwash  facilities  for 
swimming  pools  and  spas.  Since  the 
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repeal  is  not  effective  until  October  1. 
1991,  authority  for  that  class  of 
dischargers  is  withheld  until  that  date. 
Each  general  permit  will  be  subject  to 
EPA  review  as  provided  by  40  CFR 
123.44.  Public  notice  and  opportunity  to 
request  a  hearing  is  also  provided  for 
each  general  permit. 

II.  Discussion 

The  State  of  North  Carolina 
submitted,  in  support  of  its  request, 
copies  of  the  relevant  statues  and 
regulations  and  proposed  regulations. 
The  State  also  has  submitted  a 
statement  by  the  Attorney  General 
certifying,  with  appropriate  citations  to 
the  statues  and  regulations,  that  the 
State  will  have  adequate  legal  authority 
to  administer  the  general  permits 
program  consistent  with  40  CFR  123.28. 
Based  upon  North  Carolina's  Program 
Description  and  its  experience  in 
administering  an  approved  NPDES 


program,  EPA  has  concluded  that  the 
State  will  have  the  necessary 
procedures  and  resources  to  administer 
the  general  permits  program. 

Under  40  CFR  123.62,  NPDES  program 
revisions  are  either  substantial 
(requiring  publication  of  proposed 
program  approval  in  the  Federal 
Register  for  public  comment]  or  non- 
substantial  (where  approval  may  be 
granted  by  letter  from  EPA  to  the  state). 
EPA  has  determined  that  assumption  by 
North  Carolina  of  general  permit 
authority  is  a  non-substantial  revision  of 
its  NPDES  program.  EPA  has  generally 
viewed  approval  of  such  authority  as 
non-substantial  because  it  does  not  alter 
the  substantive  obligations  of  any 
discharger  under  the  State  program,  but 
merely  simplifies  the  procedures  by 
which  permits  are  issued  to  a  number  of 
point  sources. 

Moreover,  under  the  approved  state 
program,  the  State  retains  authority  to 

State  NPDES  Program  Status 


issue  individual  permits  where 
appropriate,  and  any  person  may 
request  the  state  to  issue  an  individual 
permit  to  a  discharger  otherwise  eligible 
for  general  permit  to  a  discharger 
otherwise  eligible  for  general  permit 
coverage.  While  not  required  under  40 
CFR  123.62,  EPA  is  publishing  notice  of 
this  approval  action  to  keep  the  public 
informed  of  the  status  of  its  general  * 
permits  program  approvals. 

III.  Federal  Register  Notice  of  Approval 
of  State  NPDES  Program  or 
Modifications 

The  following  table  provides  the 
public  with  an  up-to-date  list  of  the 
status  of  state  NPDES  permitting 
authority  throughout  the  country. 
Today's  Federal  Register  notice  is  to 
announce  the  approval  of  North 
Carolina's  authority  to  issue  general 
permits. 


Approved  State  NPDES  permit  program 

Approved  to 
regulate 
Federal 
facilities 

Approved 

State 

pretreatment 

program 

Approved 

State  general 

permits 

program 

Alaljama 

10/19/79 
11/01/86 
05/14/73 
03/27/75 
09/26/73 
04/01/74 
06/28/74 
11/28/74 
10/23/77 
01/01/75 
08/10/78 
06/28/74 
09/30/83 
09/05/74 
10/17/73 
06/30/74 
05/01/74 
10/30/74 
06/10/74 
06/12/74 
09/19/75 
04/13/82 
10/28/75 
10/19/75 
06/13/75 
03/11/74 
09/26/73 
06/30/78 
09/17/84 
06/10/75 
12/28/77 
07/07/87 
03/11/74 
06/30/76 
03/31/75 
11/14/73 
05/10/82 
02/04/74 
01/30/75 

10/19/79 
11/01/86 
05/05/78 

10/19/79 
11/01/86 
09/22/89 

06/26/91 

Arkansas „ ..„.™ 

11/01/86 

California „Z_           

Colorado „ „ „  .          ...„  . 

09/22/89 
03/04/83 

Connecticut 

01/09/89 

06/03/81 

Delaware „..„„ 

Gecxgia . ._.._. . 

12/08/80 
06/01/79 
09/20/79 
12/09/78 
08/10/78 
08/28/85 
09/30/83 
11/10/87 
12/09/78 
12/09/78 
01/28/83 
06/26/79 
06/23/81 
11/02/79 
08/31/78 
04/13/82 
06/13/80 
09/28/84 
01/22/90 
01/28/83 
03/02/79 
06/30/78 
09/17/84 
09/26/80 
09/30/86 
07/07/87 

03/12/81 
08/12/83 

Haiwaii 

Illinois ..... . „ i 

01/04/84 

Indiana 

Iowa . . „ 

06/03/81 

04/02/91 

Kansas ..... _ „ 

Kentucky 

Maryland 

09/30/83 
09/30/85 
06/07/83 
07/16/79 
05/13/82 
06/03/81 

09/30/83 

Michigan _„.......„.  ..„ .                 .  .           .™   . 

Minnesota „ .- 

12/15/87 

Mississippi 

Missouri 

Montana „. „... 

12/12/85 
04/29/83 

Nebraska 

09/07/84 

07/20/89 

Nevada _ _ 

New  Jersey 

04/13/82 

04/13/82 

New  York _ 

North  Carolina... 

06/14/82 

09/06/91 

North  Dakota...- 

01/22/90 

Ohio _. 

07/27/83 
03/12/81 

Oregon 

02/23/82 

Pennsylvania 

Rhode  Island 

09/17/84 
04/09/82 
08/10/83 
07/07/87 
03/16/82 

09/17/84 

Sooth  Caroiina 

Tennessee..;. 

Utah 

04/18/91 
07/07/87 

Vermont „. 

Virgin  Islands 

Virginia . „   .          ... 

02/09/82 

04/14/89 
09/30/86 
05/10/82 
12/24/80 

Washington „._.„..„ .     .„ 

09/26/89 

West  Virginia _ .; _ 

05/10/82 
11/26/79 
05/18/81 

05/10/82 

Wisconsin 

12/19/86 

Wyoming 

Totals 

39 

34 

27 

21 

UMI 
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IV.  Review  Under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the  review 
requirements  of  Executive  Order  12291 
pursuant  to  section  8(b)  of  that  Order. 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  prepare  a  Regulatory 
Flexihility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(d]  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  I  certify  that  this  State  General 
Permits  Program  will  not  have  a 
significant  impact  on  a  substantial 
number  small  entities.  Approval  of  the 
North  Carolina  NPDES  State  General 
Permits  Program  establishes  no  new 
substantive  requirements,  nor  does  it 
alter  the  regulatory  control  over  any 
industrial  category.  Approval  of  the 
North  Carolina  NPDES  State  General 
Permits  Program  merely  provides  a 
simplified  administrative  process. 

Dated:  September  6, 1991. 
Patrick  M.  Tobin. 

Deputy  Regional  Administrator. 

[FR  Doc.  91-23497  Filed  9-27-91;  8:45  am] 

BILUfMl  CODE  t56!>-50-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Act  of  1974;  Amendments  to 
Existing  System  of  Records 

AQENCV:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 
ACTION:  Notice  of  proposed  changes  to  a 
system  of  records:  "Financial 
Information  System — FDIC." 

summary:  This  notice  amends  the 
categories  of  records  included  in  this 
system  by  adding  a  new  category  of 
record  and  setting  forth  the  retention 
and  disposal  schedule  for  such  record. 
This  record  will  enable  the  FDIC  to 
maintain  more  accessible,  accurate 
information  on  the  delegations  of 
authority  to  certain  individuals  to 
approve  particular  types  of 
expenditures. 

DATES:  Comments  must  be  submitted  by 
November  29, 1991.  The  amendments 
will  become  effective  December  16, 
1991,  unless  a  superseding  notice  to  the 
contrary  is  published  before  that  date. 
ADDRESSES:  Comments  should  be 
addressed  to  Hoyle  L.  Robinson, 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550 17th  St.  NW., 
Washington,  DC  20429,  or  hand- 
delivered  to  and  inspected  in  Room  F- 
400  at  1776  F  Street.  NW..  Washington. 
DC.  Monday  through  Friday,  between 


the  hours  of  9  a.m.  and  5  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patti  C.  Fox.  Assistant  Executive 
Secretary  (Operations).  FDIC,  550  17th 
Street,  NW,  Washington,  DC  20429, 
telephone  (202)  898-3713  or  John  P. 
Adams,  Senior  Attorney  (FOIA), 
telephone  (202)  898-3819. 

SUPPLEMENTARY  INFORMATION:  The 

FDIC's  system  of  records  entitled 
"Financial  Information  System — FDIC" 
is  being  amended  to  add  a  new  type  of 
record  to  the  system.  This  record 
reflects  the  authority  of  certain 
individuals  to  approve  particular  types 
of  expenditures.  The  categories  of 
records  have  been  changed  to  include 
these  records  and  a  retention  and 
disposal  schedule  for  this  record  has 
been  added.  These  records  are  signature 
cards  which  contain  an  individual's 
name,  signature  and  social  security 
number.  Inclusion  of  these  records  in 
this  system  of  records  will  enable  the 
FDIC  to  more  efficiently  manage  its 
financial  information. 

Accordingly,  the  Board  of  Directors  of 
the  FDIC  proposes  to  amend  the 
Financial  Information  System — FDIC  to 
read  as  follows. 

FDIC  30-64-0012 

SYSTEM  NAME: 

Financial  Information  System — FDIC. 
(Complete  text  appears  at  40  FR  39083 
(Aug.  27, 1975)  and  was  amended  at  42 
FR  57345  (Nov.  2. 1977);  44  FR  66993 
(Nov.  21, 1979);  44  FR  69008  (Nov.  30, 
1979.  effective  Dec.  28, 1979);  46  FR 
45690  (Sept.  14, 1981,  effective  Oct.  14. 
1981);  47  FR  42165  (Sept.  24, 1982, 
effective  November  30, 1982).) 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

*  *  *  Records  on  individuals  who  are 
employees  of  the  FDIC  authorized  to 
approve  payment  authorization 
vouchers  or  regulation  and  supervision 
expenditures. 


RETENTION  AND  DISPOSAL: 

*  *  *  Records  on  individuals  who  are 
employees  of  the  FDIC  authorized  to 
approve  payment  authorization 
vouchers  or  regulation  and  supervision 
expenditures  will  be  maintained  for  a 
period  of  three  years  or  until  the  next 
audit  by  the  General  Accounting  Office. 
*        •        *        *        • 

By  direction  of  the  Board  of  Directors. 
Dated  at  Washington,  DC  this  24th  day  of 
September,  1991. 


Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  91-23526  Filed  9-27-91;  8:45  am] 

■ILLINO  CODE  •714-41-M 


FEDERAL  MARITIME  COMMISSION 
City  Of  Kodiak  et  al.;  Agreement(8) 

FIlMl 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200569 

Title:  City  of  Kodiak/American 
President  Lines  Terminal  Agreement. 

Parties:  City  of  Kodiak  ("City"). 
American  President  Lines,  Ltd.  ("APL"). 

Synopsis:  The  proposed  Agreement, 
filed  September  17, 1991  would  permit 
the  City  to  lease  approximately  50.300 
square  feet  of  space  to  APL  for  a  five- 
year  period  for  the  storage  of  containers, 
chasis  and  tractors. 

Agreement  No.:  224-200570. 

Title:  City  of  Los  Angeles/Yang  Ming 
Marine  Transport  Terminal  Agreement. 

Parties:  City  of  Los  Angeles  ( "City"). 
Yang  Ming  Marine  Transport 
Corporation,  Ltd.  ("Yang  Ming"). 

Synopsis:  The  proposed  Agreement, 
filed  September  17, 1991  would  permit 
the  City  to  lease  approximately  35  acres 
of  marine  terminal  space  at  berths  127- 
131  to  Yang  Ming  for  an  initial  term  of 
ten  years. 

Agreement  No.:  224-200571. 

Title:  City  of  Los  Angeles  and  Pasha 
Maritime  Services.  Inc.  Nonexclusive 
Preferential  Crane  Assignment 
Agreement. 

Parties:  City  of  Los  Angeles  ("City"). 
Pasha  Maritime  Services.  Inc.  ("Pasha"). 

Synopsis:  Under  the  agreement's 
terms  City  assigns  to  Pasha  on  a 
preferential,  nonexclusive  basis,  the  use 
of  a  specified  crane  owned  by  the  Port 
of  Los  Angeles.  This  assignment  shall  be 
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on  a  month-to-month  basis  and  Pasha 
will  compensate  City  for  the  use  of  the 
crane  according  to  the  rates  set  forth  in 
City's  tariff. 

Dated:  September  24. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C.  Polking. 
Secretary. 
|FR  Doc.  91-23434  Filed  9-27-91:  8:45  am] 

BILUNG  COOE  6730-01-II 


FEDERAL  RESERVE  SYSTEM 

Allied  Irish  Banks,  p.l.c,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  1842(c]]. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
21. 1991. 

A.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian.  Jr.,  Senior  Vice 
President]  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  Allied  Irish  Banks,  p.l.c,  Dublin, 
Ireland,  and  First  Maryland  Bancorp, 
Baltimore.  Maryland:  to  acquire  100 
percent  of  the  voting  sliares  of  The  York 
Bank  and  Trust  Company.  York, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Kansas 

City  (Thomas  M.  Hoenig.  Vice  President] 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198- 

1.  AmFirst  Financial  Services,  Inc., 
McCook.  Nebraska:  to  acquire  100 


percent  of  the  voting  shares  of  State 
Bancshares,  Inc.,  Benkleman.  Nebraska. 

2.  Bushton  Investment  Company,  Inc., 
Hays.  Kansas;  to  acquire  100  percent  of 
the  voting  shares  of  The  Bank  of  Inman. 
Inman.  Kansas. 

3.  Morrill  Bancshares,  Inc.,  Sabetha, 
Kansas;  to  acquire  3.42  percent  of  the 
voting  shares  of  Morrill  and  ]anes 
Bancshares,  Inc.,  Hiawatha.  Kansas,  for 
a  total  of  32.35  percent,  and  thereby 
indirectly  acquire  Morrill  and  Janes 
Bank  and  Trust  Company,  Hiawatha. 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  24. 1991. 
lennifer  |.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  91-23517  Filed  9-27-91:  8:45  am) 

BILUNQ  COOE  UIO-OI-F 


Bank  of  Camden  Employee  Stock 
Ownership  Plan,  et  al.;  Change  In  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j])  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7]]. 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  16, 1991. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President]  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Bank  of'Camden  Employee  Stock 
Ownership  Plan,  Camden,  Tennessee;  to 
acquire  an  additional  2.37  percent  of  the 
voting  shares  of  Bancshares  of  Camden, 
Inc.,  Camden,  Tennessee,  for  a  total  of 
12.20  percent,  and  thereby  indirectly 
acquire  Bank  of  Camden,  Camden, 
Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President] 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  John  DeGering  &  Kay  DeGering, 
Lusk,  Wyoming;  Gertrude  O. 
Chamberlain  &  Harry  Charles  Sager 
(power  of  attorney],  Lusk,  Wyoming; 


Paul  T.  Heany  &  Thelma  R.  Heany.  Lusk, 
Wyoming;  Wanda  M.  Lorenzen.  Lusk. 
Wyoming;  Lana  L  Merchen  &  Willard  L. 
Merchen.  Lusk,  Wyoming;  Audrey  |. 
Pfister,  Lusk,  Wyoming;  Robert  C. 
Templeton  &  Josephine  K.  Templeton. 
Lusk.  Wyoming;  Stanley  G.  Wasson  & 
Shirley  M.  Wasson.  Lusk.  Wyoming;  and 
Emily  Grant  Whaley  &  Jay  William 
Whaley.  Island  Park.  Idaho;  to  each 
acquire  an  additional  1.11  percent  of  the 
voting  shares  of  Bankers  Capital 
Corporation.  Lusk.  Wyoming,  for 
individual  totals  of  11.11  percent,  and 
thereby  indirectly  acquire  Lusk  State 
Bank.  Lusk.  Wyoming. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  24, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-23518  Filed  9-27-91;  8:45  am] 
BttXINO  COOE  UIO-OI-F 


Compagnie  de  Suez  and  Banque 
Indosuez,  Paris,  France;  Application  to 
Engage  De  Novo  in  Providing 
Investment  Advice,  and  Execution  and 
Clearance  of  Futures  Contracts  and 
Options  on  Futures  Contracts  on 
Stock  Indexes 

Compagnie  de  Suez  and  Banque 
Indosuez,  Paris.  France  ("Applicants"), 
have  applied,  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c](8])  ("BHC  Act")  and 
§  225.23(a)(3)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(3)),  through  their 
wholly-owned  subsidiary,  Indosuez  Carr 
Futures  Inc.,  Chicago.  Illinois 
("Company"),  to  engage  de  novo  in 
providing  certain  investment  advice  and 
to  engage  in  the  execution  and  clearance 
on  major  commodity  exchanges  of 
various  futures  contracts  and  options 
thereon  as  a  futures  commission 
merchant.  Specifically.  Applicants 
propose  that  Company  provide 
investment  advice  and  engage  in  the 
execution  and  clearance  on  the  Chicago 
Mercantile  Exchange  ("CME")  of  the 
Nikkei  Stock  Average  futures  contract 
("Nikkei  contract")  and  options  thereon, 
and  on  the  Chicago  Board  of  Trade 
("CBOT")  of  the  Tokyo  Stock  Price 
Index  futures  contract  ("TOPIX 
contract")  and  options  thereon.  These 
activities  would  be  conducted  on  a 
nationwide  basis.         < 

Section  4(c)(8)  of  the' BHC  Act 
provides  that  a  bank  holding  company 
may  with  Board  approval,  engage  in  any 
activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
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proper  incident  thereto."  Applicants 
believe  that  these  proposed  activities 
are  "so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto." 

The  Board  has  previously  approved 
the  execution  and  clearance  of  stock 
index  futures  contracts  and  options 
thereon  as  well  as  the  provision  of 
related  investment  advice.  See,  e.g., 
Chemical  Banking  Corporation,  76 
Federal  Reserve  Bulletin  660 
(1990)(Standard  &  Poor's  500  Stock  Price 
Index  futures  contract  ("S&P  500") 
traded  on  the  CME;  options  on  the  S&P 
500  traded  on  the  CME);  The  Long-Term 
Credit  Bank  of  Japan,  Limited,  74 
Federal  Reserve  Bulletin  573  (1988)(S&P 
500,  options  on  the  S&P  500).  The  Board 
has  not  previously  approved  the 
execution  and  clearance  of  the  Nikkei 
contract  and  options  thereon  traded  on 
the  CME  or  the  TOPIX  contract  and 
options  thereon  traded  on  the  CBOT. 
Applicants  assert  that  the  proposed 
activities  are  essentially  identical  to  the 
those  activities  previously  approved  by 
the  Board.  See,  e.g..  The  HongKong  and 
Shanghai  Banking  Corporation,  76 
Federal  Reserve  Bulletin  770 
(1990)(Nikkei  contract  traded  on  the 
Singapore  International  Monetary 
Exchange;  TOPIX  contract  traded  on  the 
Tokyo  Stock  Exchange);  Chemical 
Banking  Corporation,  supra.  Applicants 
have  made  the  commitments  set  forth  in 
§  S  225.25(b)(18)  and  (19)  of  the  Board's 
Regulation  Y  (12  CFR  225.25(b)(18)  and 
(19))  and  considered  by  the  Board  in 
previous  Orders. 

Applicants  take  the  position  that  the 
proposed  activities  will  benefit  the 
public.  Applicants  believe  that  the 
proposed  activities  will  promote 
competition  and  provide  added 
convenience  to  customers  of  Company. 
Moreover,  Applicants  believe  that  these 
benefits  will  outweigh  any  possible 
adverse  effects  of  the  proposed 
activities  and  that,  indeed,  no  adverse 
effects  are  currently  foreseen. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC,  20551,  not  later  than  October  25, 
1991.  Any  request  for  a  hearing  must,  as 
required  by  §  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  that  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 


This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  24, 1991. 
lennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-23520  Filed  9-27-91;  8:45  am) 
■ILLINO  COM  mO-OI-F 


Crestar  Financial  Corporation; 
Application  to  Engage  De  Novo  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(o)  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)) 
for  the  Board's  approval  under  section 
4(c)(8)  of  the  Bardc  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and  9  225.21(a) 
of  Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  the  Board  has 
dtermined  by  order  to  be  closely  related 
to  banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofHccs  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  25, 
1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Senior  Vice 
President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 


1. Crestar  Financial  Corporation, 
Richmond,  Virginia;  to  engage  de  novo 
in  the  issuance  and  sale  of  variably 
denominated  official  payment 
instruments  and  in  certain  data 
processing,  marketing  and  servicing 
activities  directly  or  incidentally  related 
to  payment  instruments  for  affiliated 
institutions  subject  to  the  conditions 
imposed  by  the  Board  in  Hong  Kong  and 
Shanghai  Banking  Corporation,  73 
Federal  Reserve  Bulletin  808  (1987). 
Applicant  proposes  to  conduct  the 
activity  in  Virginia,  Maryland  and  the 
District  of  Columbia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  24, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-23521  Filed  9-27-«l;  8:45  am) 
•ILUNQ  COOe  UIO-Ot-F 


Haugo  Bancsharet,  Inc.;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  {  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  baiik  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
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conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  21. 
1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Haugo  Bancshares,  Inc.,  Elk  Point. 
South  Dakota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Haugo  Investment 
Company.  Sioux  Falls.  South  Dakota, 
and  thereby  indirectly  acquire  Valley 
Bank.  Elk  Point.  South  Dakota. 

In  connection  with  this  application. 
Applicant  also  proposes  to  engage  in 
insurance  agency  activities  in  a  place 
with  a  population  of  less  than  5.000 
pursuant  to  §  225.25(b)(8)(iii)(A)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  Elk  Point.  South 
Dakota,  and  at  branches  in  Jefferson 
and  North  Sioux  City.  South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  24, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-23522  Filed  9-27-91:  8:45  am) 

BILUNG  CODE  6210-01-F 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

agency:  General  Accounting  Office. 
action:  Notice. 


UMI 


summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended,  notice 
is  hereby  given  that  a  meeting  of  the 
Federal  Accounting  Standards  Advisory 
Board  will  be  held  on  Wednesday, 
October  15, 1991,  from  9  a.m.  until  4  p.m. 
in  room  7313  of  the  General  Accounting 
Office,  441  G  St.  NW..  Washington,  DC. 

The  agenda  for  the  meeting  will 
consist  of  a  review  of  the  minutes  of  the 
September  26  meeting,  an  update  on 
staff  projects,  discussion  of  any 
remaining  issues  on  Federal  accounting 
standards  (Exposure  Draft),  discussion 
of  staff  study  on  inventory  accounting. 


and  Conceptual  Framework  issues.  We 
advise  that  other  items  may  be  added  to 
the  agenda;  interested  parties  should 
contact  the  Staff  Director  for  more 
specific  information. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young,  Staff  Director,  401  F  St. 
NW.,  room  302,  Washington,  DC  20001, 
or  call  (202)  504-3336. 
DATES:  October  16, 1991. 
ADDRESSES:  441  G  St.,  NW.,  room  7313, 
Washington.  DC  20548. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463.  section  10(3)(2].  86 
Stat.  770.  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988):  41  CFR 
101-6.1015  (1990). 

Dated:  September  24. 1991. 
Ronald  S.  Young. 
Staff  Director. 
[FR  Doc.  91-23465  Filed  9-27-91:  8:45  am) 

BILLING  COOE  1«1<M>1-M 


GENERAL  SERVICES 
ADMINISTRATION 

Information  Collection  Activities  Under 
Office  of  Management  and  Budget 
Review 

AGENCY:  Federal  Supply  Service  (FBP). 
GSA. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0112.  State  Agency  Donation 
Report  of  Surplus  Personal  Property. 
This  report  complies  with  Public  Law 
95-519  which  requires  annual  reports  of 
donations  of  personal  property  to  public 
agencies. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  Officer,  room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  &  F  Street 
NW.,  Washington,  DC  20405. 

Annual  Reporting  Burden: 

Respondents:  55;  annual  responses:  4; 
average  fiours  per  response:  1.00;  burden 
hours:  220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Audrey  L.  Harris,  (703)  557-1234.  copy  of 
Proposal:  May  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  7102,  GSA  Building,  18th 
&  F  St.  NW.,  Washington,  DC  20405,  by 
telephoning  (202)  501-2691,  or  by  faxing 
your  request  to  (202)  501-2727. 


Dated:  September  13, 1991. 
Emily  C.  Karam, 

Director.  Information  Management  Division. 
[FR  Doc.  91-23412  Filed  9-27-91:  8:45  am) 

BILUNQ  COOE  U20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91F-03561 

Ethyl  Corp.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Ethyl  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  2,2'-ethylidenebis(4,6-di- 
/ert-butylphenyl)fluorophosphonite  as 
an  antioxidant  used  in  adhesives  and  in 
the  preparation  of  polymers  intended  for 
contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
1B4281)  has  been  filed  on  behalf  of  the 
Ethyl  Corp.,  c/oll50  17th  St.  NW., 
Washington,  DC  20036,  proposing  that 
the  food  additive  regulations  in  §  175.105 
Adhesives  (21  CFR  175.105)  and 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  2,2'-ethylidenebis(4,6-di-^<?/-/- 
butylphenyljfluorophosphonite  as  an 
antioxidant  used  in  adhesives  and  in  the 
preparation  of  polymers  intended  for 
contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 


II 
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Dated;  September  20, 1991. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  91-23444  Filed  9-27-91:  8:45  amj 

•ILUNQ  CODE  416(M)1-M 


(Docket  Na91F-0358] 

W.  R.  Grace  &  Co.;  Rling  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS.       1 1 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  W.  R.  Grace  &  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  styrene  block  polymers 
with  1,3-butadienef  hydrogenated  as 
components  of  articles  that  contact  food. 

FOR  FURTHER  INFORMATION  CONTACT 

Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
0B4231)  has  been  Hied  by  W.  R.  Grace  & 
Co.  (Dewey  and  Almy  Division),  55 
Hayden  Ave.,  Lexington,  MA  02173.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  S  177.1210 
Closures  with  sealing  gaskets  for  food 
containers  (21  CFR  177.1210)  to  provide 
for  the  safe  use  of  styrene  block 
polymers  with  1,3-butadiene, 
hydrogenated  as  components  of  articles 
that  contact  food. 

The  potential  environmental  impact  of 
this  section  is  being  reviewed.  If  the 
agency  Hnds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
Tmding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  35.40(c). 

Dated:  September  20, 1991 

Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  91-23525  Filed  9-27-91;  8:45  am) 

BlUJNa  COOC  416a-01-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CO-030-5101-09-YCKD;  DES-91-23] 

Extension  of  the  Comment  Period  for 
the  Draft  Environmental  Impact 
Statement  for  ttie  TransColorado  Gas 
Transmission  Project  and  Sctieduting 
of  an  Additional  Public  Hearing 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  extension  of  comment 

period  and  scheduling  of  an  additional 

Public  Hearing. 

SUMMARY:  This  notice  extends  the 
comment  period  on  the  Draft 
Environmental  Impact  Statement  (Draft 
EIS)  for  the  TransColorado  Gas 
Transmission  Project  for  a  period  of  45 
days.  The  45-day  comment  period  will 
close  November  22, 1991.  at  4:30  p.m. 
Mountain  Standard  Time. 

The  additional  public  hearing  will  be 
held  October  16, 1991.  at  7:30  p.m.  at  the 
Norwood  Community  Center,  Norwood. 
Colorado.  Oral  statements  will  be  heard 
and  recorded  at  the  public  hearing. 
'There  will  be  an  informal  open  house 
prior  to  the  hearing  to  provide  an 
opportunity  to  meet  with  BLM 
representatives  to  discuss  and  ask 
questions  about  the  Draft  EIS.  The  open 
house  will  begin  at  6:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Finch.  Project  Manager,  Bureau  of 
Land  Management,  2465  South 
Townsend  Avenue,  Montrose.  Colorado 
81401.  Phone  303-249-7791. 

Dated:  September  23. 1991. 
Alan  L  Kesterke, 
District  Manager. 

Dated:  September  25, 1991. 

Approved: 
Jonathan  P.  Deason. 

Director,  Office  of  Environmental  Affairs. 
[FR  Doc.  91-23483  Filed  9-27-91:  8:45  am) 
SilXINO  CODE  4]10-^IB-M 

[CA-010-00-4212-13,  CA-26604FD] 

Realty  Action;  Sales,  Leases; 
Calaveras  County,  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  Pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1716).  the  Bureau 
of  Land  Management,  Fol.som  Resource 
Area,  has  identified  the  following 
described  private  lands  in  Calaveras 
County,  California,  as  being  suitable  for 


transfer  from  Federal  ownership  by  way 
of  a  land  exchange  with  The  Nature 
Conservancy  subject  to  valid  existing 
rights: 

T.BN.,  R.14C..  Mount  Di«bio  Meridian, 
California 

Section  24,  Lot  1. 

Comprising  37.22  acres,  more  or  less. 

This  notice  deals  exclusively  with  the 
Federal  lands  listed  above.  A  previous 
Notice  of  Realty  Action  has  addressed 
the  private  (offered)  lands  to  be 
acquired  by  the  Bureau  of  Land 
Management. 

The  subject  parcel  will  be  used  by  the 
Bureau  of  Land  Management  in  its 
exchange  program  to  acquire  wetlands 
in  Humboldt  County,  California. 

The  purpose  for  the  exchange  is  to 
improve  the  Bureau's  management  of 
adjoining  public  land,  and  to  enhance 
public  recreation,  wildlife  and  riparian 
habitat  at  the  mouth  of  the  Mattole 
River.  This  exchange  acquisition  will 
meet  the  Bureau's  land  use  planning 
goals  and  objectives  as  outlined  in  the 
Scattered  Tracts  Management 
Framework  Plan  and  interim 
management  under  the  Draft  Areata 
Resource  Management  Plan. 

ADDRESSES:  For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  c/o 
Area  Manager,  Folsom  Resource  Area, 
63  Natoma  Street,  Folsom,  CA  95630. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  Decker,  (916)  985-4474.  or  at  the 
address  listed  below. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  lands  will  be  transferred  subject 
to  a  reservation  to  the  United  States  for 
a  right-of-way  for  ditches  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  20, 1890  (43  U.S.C.  945). 

Authorized  rights-of-way  and  any 
other  authorized  land  uses  will  be 
identified  as  prior  existing  rights. 

All  necessary  clearances  including 
clearances  for  archaeology,  rare  plants 
and  animals,  will  be  completed  prior  to 
any  conveyance  of  title  by  the  U.S. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  described  herein  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mineral  leasing  laws, 
for  a  period  of  two  years  from  the  date 
of  publication  of  this  notice  m  the 
Federal  Register. 

Dated:  September  la  1991. 
O.K.  Swickard, 
Area  Manager. 

[FR  Doc.  91-23285  Filed  9-22-ff  :  8:45  am] 
BtLUNO  COOC  431(M0-« 
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INTERSTATE  COMMERCE 
COMMISSION 

INo.  MC-C-301901 

State  of  Georgia  Restrictions  on 
Registration  of  Motor  Carrier 
Operating  Authority — Declaratory 
Order  Proceeding 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  declaratory  order 
proceeding. 

SUMMARY:  This  proceeding  was 
originally  docketed  No.  40604  and  was 
published  in  the  Federal  Register  on 
September  20. 1991  (56  FR  47805).  This 
matter  is  being  republished  solely  for 
the  purpose  of  correcting  the  docket 
number.  Comments  are  still  due  by 
October  7, 1991.  and  should  refer  to 
Docket  No.  MC-C-30190. 
FOR  FURTHER  INFORMATION  CONTACT 
Heber  Hardy.  Deputy  Director.  (202) 
275-7148  or  Alice  Ramsay.  Chief, 
Insurance  Branch.  (202)  27&-0944  (TDD 
for  hearing  impaired  (202)  275-1721). 

Decided:  September  24. 1991. 

By  the  Commission.  Sidney  L  Strickland. 
|r. 

Sidney  L  Strickland,  Jr., 
Secretary. 
|FR  Doc.  91-23470  Filed  9-27-91;  8:45  am] 

BILLING  CODE  7035-01-11 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Literature  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Creative  Writing: 
Poetry  Fellowships  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  October  16-17. 1991  from  9  a.m.- 
6:30  p.m.  and  October  18  from  9  a.m.-4 
p.m.  in  room  714  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  October  18  from  1  p.m.- 
4  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  October  16-17  from  9  a.m.-6:30  p.m. 
and  October  18  from  9  a.m.-l  p.m.  are 
for  [he  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 


confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5433. 

Dated:  September  24, 1991. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

(FR  Doc.  91-23411  Filed  9-27-91;  8:45  am) 

BILLING  CODE  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Applications  Received  Under 
the  Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  Under  the  Antarctic 
Conservation  Act  of  1978.  Public  Law 
95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  these  permit  applications 
by  October  31, 1991.  Permit  applications 
may  be  inspected  by  interested  parties 
at  the  Permit  Office,  address  below. 
ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Division  of  Polar  Programs.  National 


Science  Foundation.  Washington.  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTAL  INFORMATION!  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 

1.  Applicant 

Diane  McKnight.  U.S.  Geological 
Survey.  Denver.  CO  80225. 

Activity  for  Which  Permit  Requested 

Enter  Site  of  Special  Scientific  Interest 
(SSSI).  The  applicant  is  conducting 
hydrology  research  on  Fryxell  Stream 
within  Site  of  Special  Scientific  Interest 
No.  12.  She  requests  permission  to  enter 
the  SSSI  to  collect  water  samples  and 
maintain  a  stream  gage. 

Location 

Site  of  Special  Scientific  Interest  No. 
12,  Victoria  Land,  Antarctica. 

Dates 

October  1991  to  February  1992. 

2.  Applicant 

Rennie  S.  Holt.  Southwest  Fisheries 
Science  Center.  National  Marine 
Fisheries  Service.  Lajolla,  CA  92038. 

Activity  for  Which  Permit  Requested 

Taking.  The  Convention  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR)  recognizes  that 
harvesting  of  species  such  as  Antarctic 
krill  could  have  adverse  effects  on  krill- 
consuming  species  such  as  scabirds  and 
marine  mammals.  To  provide  a  means 
for  detecting  and  avoiding  possible 
adverse  effects  on  dependent  as  well  as 
target  species,  the  CCAMLR  Scientific 
Committee  has  developed  a  coordinated 
ecosystem  monitoring  program. 
Chinstrap  penguins,  macaroni  penguins, 
and  cape  petrels  have  been  identified  as 
potentially  useful  indicators  of  the 
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possible  indirect  effects  of  krill 
harvesting.  Authorization  is  sought  to 
conduct  research  and  monitoring 
activities  on  selected  seabirds  as  part  of 
the  CCAMLR  Ecosystem  Monitoring 
Program.  In  addition  to  these  studies, 
authorization  is  requested  to  investigate 
the  ecology  and  population  biology  of 
American  Sheathbills. 

A  principal  aim  of  this  work  is  to 
quantify  variability  in  food  web 
dynamics  by  monitoring  fisheries 
activities,  natural  fluctuations  in  prey 
abundance,  environmental  variability, 
and  selected  aspects  of  seabird  life 
history  parameters.  Parameters  to  be 
monitored  include  reproductive  success, 
growth  rates  and  conditions,  foraging 
effort,  diet,  and  demography.  The 
foraging  energetics  of  penguins  will  be 
investigated  using  doubly-labeled  water 
techniques  (utilizing  the  stable,  non- 
radioactive isotopes  of  oxygen-18  and 
deuterium). 

Chick  Feeding/Growth  Rate  Study 

Foraging  trip  duration,  diving 
behavior,  chick  growth  and  diet 
composition  of  penguins  have  been 
measured  on  Seal  Island  since  1987/88. 
In  order  to  understand  the  relationship 
between  these  parameters  and  food  load 
delivered  to  chinstrap  penguin  chicks,  it 
is  proposed  to  continuously  monitor  the 
mass  of  the  nest  contents.  As  adults 
return  to  the  next  to  feed  their  young, 
their  mass  will  be  automatically 
recorded  using  an  electronic  balance/ 
data  acquisition  system. 

Briefly,  this  system  consists  of  an 
electronic  balance  unit  housed  in  a 
water  proof  box.  This  unit  is  placed 
underneath  an  existing  nest  of 
chinstraps  guarding  chicks.  The  nest  is 
temporarily  displaced,  a  small  area  is 
excavated,  and  the  balance  unit  with  a 
simulated  nest  surface  is  placed  in  the 
excavated  area.  The  chicks  will  be 
replaced  on  the  new  surface.  Each  nest 
will  be  connected  to  a  central  data 
acquisition  unit  located  outside  of  the 
colony  area.  To  complement  data 
obtained  automatically,  the  subsequent 
growth  of  individual  chicks  in  these 
nests  will  be  manually  measured  every  5 
days. 

Winter  Distribution  and  Diving  Behavior 

Although  much  has  recently  been 
learned  of  the  diving  behavior  and 
distribution  of  penguins  during  the 
breeding  season,  relatively  little  is 
known  of  their  behavior  during  the 
winter.  The  winter  behavior  of  these 
birds  is  important  in  understanding  the 
potential  effects  of  fishery  activities  on 
penguins.  It  is  proposed  to  assess  the 
feasibility  of  attaching  dive  recorders  to 
penguins  during  the  winter  months  and 


retrieving  these  units  the  following 
breeding  season.  Currently,  recorders 
are  commercially  available  which  allow 
the  determination  of  the  location  of 
animals  (by  sensing  and  recording 
ambient  light  levels)  and  their  diving 
behavior  for  extended  periods  of  time 
(depending  upon  the  duty  cycle  of 
sampling  protocols).  It  Is  proposed  to 
attach  10  "dummy"  models  of  these 
recorders  to  10  known  breeders  on  Seal 
Island  which  have  completed  their  molt 
(some  time  in  late  February).  It  is 
planned  to  examine  the  rate  at  which 
such  dummy  recorders  are  recovered 
during  the  following  breeding  season 
(1992/93)  to  assess  the  possibility  of 
using  this  method  to  measure  winter 
foraging  activity. 

Location 

Antarctic  Peninsula  area  and  South 
Shetland  Islands. 

Dates 

January  1992  to  December  1993. 
Charles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
|FR  Doc.  91-23482  Filed  9-27-91:  8:45  am] 
BILUNG  COM  7555-01-M 


Presidential  Faculty  Fellows  Program 
for  the  Most  Outstanding  Young 
Science  and  Engineering  Faculty 

Closing  Date:  December  2. 1991 

Correction  to  Notice  Carried 
Thursday.  September  19. 1991. 
Correction  relates  to  nominee  eligibility. 

This  Printed  Information  Contains  the 
Essence  of  the  Announcement  for  this 
Program,  and  is  not  a  Full  Copy  of  the 
Actual  Brochure  Containing  the 
Guidelines  for  Submission.  Before 
Submitting  a  Nomination,  Please  Obtain 
a  Printed  Copy  of  the  Guidelines  by 
Writing  or  Calling  the  Publications 
Office  of  NSF. 

At  the  request  of  the  President  of  the 
United  States,  the  National  Science 
Foundation  announces  a  new 
Presidential  Faculty  Fellows  Program 
(PFF)  whereby  the  President  will 
recognize  and  support  the  scholarly 
activities  of  some  of  the  Nation's  most 
outstanding  young  science  and 
engineering  faculty  members.  The 
National  Science  Foundation  seeks 
nominations  of  tenure-track  faculty 
members  who  have  demonstrated  an 
exceptionally  high  level  of  research  and 
teaching  competence  and  who  have  the 
highest  potential  for  leadership  in 
academic  pursuits.  Awards  are  intended 
to  allow  Fellows  to  undertake  self- 
designed,  innovative  research  and 
teaching  projects,  to  establish  research 
and  teaching  programs,  and  to  pursue 


other  activities  appropriate  for  " 

outstanding  young  faculty. 

Awards  will  be  announced  in  Spring 
1992,  and  will  carry  a  grant  from  the 
National  Science  Foundation  of  $100,000 
per  year  for  five  years,  subject  to  the 
availability  of  funds.  Thirty  (30)  PFF 
awards  are  planned  of  which  fifteen  (15) 
will  be  in  engineering  and  fifteen  (15)  in 
science. 

The  Foundation  is  also  inaugurating 
this  year  the  National  Science 
Foundation  Young  Investigator  Program 
(NYI).  Together,  these  two  activities 
replace  the  Presidential  Young 
Investigator  Program  which  operated 
from  1984  through  1991.  The  two 
activities  will  operate  independently. 
The  NYI  program  will  have  a 
submission  deadline  separate  from  the 
PFF  award.  A  separate  listing  regarding 
the  NYI  program  will  appear  in  the 
Federal  Register.  Separate  nominations 
are  required  for  the  PFF  and  NYI 
Programs.  PFF  awards  will  be  made 
first,  and  successful  nominees  who  have 
also  been  nominated  for  the  NYI 
competition  will  have  their  nominations 
administratively  withdrawn  from  the 
latter.  Similarly,  successful  PFF 
nominees  who  have  been  nominated  for 
the  Faculty  Awards  for  Women  (FAW) 
Competition  will  have  their  nominations 
administratively  withdrawn  from  the 
FAW  competition. 

Current  or  former  Presidential  Young 
Investigators,  who  meet  all  the  stated 
eligibility  criteria,  are  eligible  for  PFF 
awards.  In  successful  cases,  such  PYI 
awardees  will  have  their  PYI  awards 
terminated  if  active,  and  their  PFF 
awards  will  be  limited  in  duration  to  the 
number  of  years  unused  on  their  PYI 
awards.  In  no  case,  however,  will  the 
tenure  of  a  PFF  award  be  less  than  two 
years.  Current  FAW  awardees  who 
receive  PFF  awards  will  have  their  FAW 
awards  terminated,  but  will  be  eligible 
for  the  full  five  years  of  their  PFF 
awards. 

Institutional  Eligibility 

All  institutions  in  the  United  States 
•  that  offer  a  baccalaureate,  master's  or 
doctoral  degree  in  a  field  supported  by 
the  Foundation  are  eligible  to  participate 
in  this  program. 

Limit  on  Nominations 

Two  nominations  may  be  made  by 
each  eligible  institution  per  year. 

Faculty  Eligibility 

To  be  eligible  nominees  must: 
•  Be  U.S.  citizens  or  permanent 
residents  as  of  December  2, 1991; 
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•  Hold  a  Ph.D.  degree,  or  equivalent, 
awarded  between  January  1, 1984  and 
December  2. 1991:  and 

•  Have  begun  their  first  tenure-track 
or  equivalent  position  at  any  four-year 
or  graduate-level  college  or  university 
after  January  1. 1988. 

Discipline  Eligibility 

Nominees  may  work  in  any  discipline 
of  science  or  engineering  normally 
supported  by  the  Foundation,  including 
research  in  engineering  education  or 
science  education. 

The  Foundation  normally  w\\\  not 
support  biomedical  research  with 
disease-related  goals,  including  work  on 
the  etiology,  diagnosis,  or  treatment  of 
physical  or  mental  disease,  abnormality, 
or  malfunction  in  human  beings  or 
animals.  Animal  models  of  such 
conditions,  or  development  or  testing  of 
drugs  or  other  procedures  for  their 
treatment  also  generally  are  not  eligible 
for  support 

Review  and  Selection 

Presidential  Faculty  Fellows  will  be 
selected  on  the  basis  of  ability, 
including  leadership  and  leadership 
potential  in  research  and  teaching.  NSF 
will  administer  the  review  process  and 
fund  awards;  the  final  award  decisions 
will  be  made  by  the  White  House. 
Recommendations  for  awards  will  be 
based  on  advice  from  outstanding 
scientists  and  engineers  and  may 
include  consideration  of  factors  related 
to  science  and  engineering 
infrastructure. 

The  review  criteria  for  the  nominee 
include: 

Research  Competence  and  Leadership 
in  science  or  engineering,  including  the 
potential  for  continuing  outstanding 
contributions,  as  evidenced  by  definitive 
research  accomplishments,  refereed 
publications,  technical  books  published, 
patent  and  software  credits,  significant 
technical  papers  presented  at  national 
or  international  meetings,  honors, 
distinguished  service,  recognition  by  the 
community  for  contributions  to  the 
public  understanding  of  research  by  lay- 
persons, and  other  noteworthy  research 
contributions. 

Teaching  Competence  and  Leadership 
in  science  or  engineering,  including  the 
potential  for  continuing  outstanding 
contributions,  as  evidenced  by 
implementation  of  new  curricula,  design 
of  new  courses,  significant  educational 
books,  refereed  publications,  papers 
presented  at  national  or  international 
meetings,  honors,  distinguished  service, 
recognition  by  the  community  for 
contributions  to  public  understanding  of 
science  or  engineering,  and  other 
noteworthy  education  contributions. 


Impact  of  Nominee  on  Nominating 
Institution  as  evidenced  by  factors  such 
as  significant  facilitation  of  cross- 
discipline  research  efforts,  recognized 
contributions  to  educational  reforms, 
and  other  noteworthy  service  to  be 
institution  and  in  the  community  on 
behalf  of  the  institution. 

Nominating  Official 

Nominations  for  PFF  awards  must  be 
submitted  by  the  President  or  the  Chief 
Academic  Officer  of  the  nominating 
institution. 

Nominating  Procedure 

A  PFF  submission  consists  of  six 
complete  sets  of  the  nomination 
materials,  one  set  of  an  additional  forms 
package  to  be  used  for  administrative 
purposes,  and  four  reference  letters; 
each  letter  must  be  in  an  envelope  that 
has  been  sealed  by  the  individual 
referee.  Each  set  of  the  nominating 
materials  should  be  stapled,  and  the 
additional  forms  package  should  be 
clipped  together  but  NOT  stapled.  Type 
styles  should  be  no  smaller  than  12 
characters  per  inch.  Page  limits  must  be 
strictly  observed.  No  appendices  or 
other  attachments  will  be  accepted  in  a 
PFF  submission. 

The  nominating  materials  package 
contains  the  following: 

•  Cover  Sheet  (NSF  Form  1273B  (8- 

91)): 

•  Nominator's  Statement — A  letter  to 
the  Director  of  the  National  Science 
Foundation  setting  forth  the  basis  for  the 
nomination.  The  letter  should  address 
the  three  principal  review  criteria 
described  above.  (Limit:  3  pages); 

•  Nominee's  Teaching  and  Research 
Qualifications  (Limit:  1  page); 

•  Nominee's  Research  Description 
(Limit:  2  pages); 

•  Nominee's  Teaching  Han  (Limit:  1 
page);  and 

•  Biographical  Sketch — A  brief  sketch 
showing  the  nominee's  name  and 
current  position;  educational 
background  including  dates,  institutions, 
and  fields  of  earned  degrees;  and 
professional  accomplishments,  including 
professional  employment  history  in 
reverse  chronological  order,  honors, 
awards,  and  references  to  all 
publications  during  the  past  three  years. 
Citations  to  representative  earlier 
publications  may  be  included  when 
pertinent  to  the  nomination.  (Limit:  3 
pages). 

The  additional  forms  package 
contains  the  following: 

1  additional  copy  of  the  Cover  Sheet 
(NSF  Form  1273B  (8-91)); 

2  copies  of  Supplementary  Nominee 
Information  (NSF  Form  1225A);  and 


2    copies  of  the  Office  of  Science  and 
Technology  Policy  Information  Form 
(NSF  Form  1317  (8-91)). 
The  nomination  cover  sheet,  NSF 
Form  1225A,  and  the  Office  of  Science 
and  Technology  Policy  Information 
Form  are  contained  in  the  PFF  Program 
Announcement. 

Reference  Letters 

Four  (4)  reference  letters  are  required. 
Letters  should  be  from  persons  who  are 
familiar  with  the  research  and  teaching 
capabilities  of  the  nominee,  and  may  not 
be  from  individuals  at  the  nominating 
institution.  They  should  be  in  the  form  of 
letters  to  the  Director  of  the  National 
Science  Foundation  addressed  and  sent 
in  referee-sealed  envelopes  to  the  NSF 
Director,  Care  of  the  Nominator,  for 
inclusion  in  the  nomination  submission. 
Letters  should  specifically  address  at 
least  one  of  the  review  criteria. 
-     The  nominating  materials  package, 
the  additional  forms  package,  and  the 
reference  letters  should  be  submitted  as 
a  single  unit  in  a  large  envelope 
addressed  to:  Presidential  Faculty 
Fellows  Program/NSF  91-103,  National 
Science  Foundation,  1800  G  Street,  NW., 
Washington,  DC  20550. 

Deadline  for  Submission  of  Nominations 

All  nomination  submissions  must  be 
received  at  NSF  by  5  p.m.,  December  2, 
1991. 

Support  and  Commitments 

Except  as  otherwise  provided  in  this 
announcement  and  other  PFF  program 
materials,  the  terms  and  conditions  of 
this  award  are  those  stated  in  the 
publication,  NSF  90-77— Grants  for 
Research  and  Education  in  Science  and 
Engineering.  Awardees  may  expect  to 
receive  additional  guidance  regarding 
the  administration  of  their  grants. 

Institutions  are  expected  to  make  a 
significant  contribution  to  the  support  oi 
awardees  by  guaranteeing  their  full 
academic-year  salary.  None  of  the  funds 
provided  by  NSF  under  PFF  awards  may 
be  used  for  the  academic-year  salary  of 
the  awardee.  Indirect  costs  are  limited 
to  10%  of  the  funds  provided  by  NSF. 

The  1992  Presidential  Faculty  Fellows 
will  be  announced  in  Spring  1992.  They 
are  expected  to  begin  their  activities 
under  this  program  no  later  than 
October  1, 1992.  PFF  awardees  must 
remain  in  tenure-track  positions  at 
eligible  institutions  at  all  times  during 
the  tenure  of  their  awards. 

Inquiries 

Inquiries  regarding  this  program  may 
be  addressed  to  the  Presidential  Faculty 
Fellows  Program,  National  Science 
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Foundation,  Washington,  DC  20550,  or 
telephoned  to  (202)  357-7536. 
Descriptions  and  telephone  numbers  for 
NSF's  programs  can  be  found  in  the 
annual  Guide  to  Programs,  single  copies 
of  which  can  be  obtained  from  Forms 
and  Publications,  National  Science 
Foundation,  Washington,  DC  20550, 
telephone  number  (202)  357-7861.  Users 
of  electronic  mail  who  have  access  to 
either  BITNET  or  INTERNET  may  prefer 
to  order  publications  electronically. 
BITNET  users  should  address  requests 
to  pubs<fDnsf.  INTERNET  users  should 
send  requests  to  pubs@nsf.gov.  In  your 
request,  include  the  NSF  publication 
number  and  title,  number  of  copies,  your 
name,  and  a  complete  mailing  address. 
The  PFF  Announcement  is  NSF  91-103. 

Dated;  September  24, 1991. 
Mary  Frances  Sladek; 
Program  Manager,  PFF/NYI  Programs. 
(FR  Doc.  91-23439  Filed  9-27-91;  8:45  am| 

BILLING  CODE  7SSS-01-U 

Young  Investigator  Awards  FY  1992 
program  Announcement  and 
Guidelines 

Corrected  Announcement  of  Notice 
Carried  On  Thursday,  September  19, 
1991.  Corrections  relate  to  nominee 
eligibility.  National  Science  Foundation 
replaces  Presidential  Young  Investigator 
Awards  (PYI)  Program  with  the  National 
Science  Foundation  Young  Investigator 
Awards  Program 

Deadline  January  31, 1992. 

This  printed  information  contains  the 
.essence  of  the  announcement  for  this 
program,  and  is  not  a  full  copy  of  the 
actual  brochure  containing  the 
guidelines  and  nomination  forms.  Before 
submitting  a  nomination,  please  obtain  a 
copy  of  the  guidelines  by  writing  or 
calling  the  publications  office  of  NSF. 

The  National  Science  Foundation 
announces  the  NSF  Young  Investigator 
Awards  (NYI)  program,  NSF  91-112.  The 
Foundation  is  also  inaugurating  this 
year,  at  the  request  of  the  President  of 
the  United  States,  the  Presidential 
Faculty  Fellows  Program  (PFF),  NSF  91- 
103.  Together,  these  two  activities 
replace  the  presidential  Young 
Investigator  Program  that  operated  from 
1984  to  1991.  The  two  activities  will 
operate  independently  with  separate 
nominations  required.  PFF  awards  will 
be  announced  first,  and  successful 
nominees  who  have  also  been 
nominated  for  the  NYI  competition  will 
have  their  nominations  administratively 
withdrawn  from  the  latter.  The  PFF 
program  has  different  nominating  and 
eligibility  rules  from  both  the  PYI  and 
NYI  programs  and  is  described  under 


separate  guidelines  available  upon 
request  from  the  address  noted  at  the 
end  of  this  announcement. 

The  NYI  Awards  are  established  to 
achieve  the  following  objectives: 

•  To  recognize  outstanding  young 
faculty  in  science  and  engineering; 

•  To  enhance  the  academic  careers  of 
recent  Ph.D.  recipients  by  providing 
flexible  support  for  research  and 
teaching; 

•  To  foster  contact  and  cooperation 
between  academia  and  industry. 

Approximately  150  new  NYI  awards 
will  be  made  in  this  competition. 
Awards  will  be  made  for  up  to  five 
years  based  on  an  annual  determination 
of  satisfactory  performance  and  subject 
to  the  availability  of  funds. 

The  NYI  awards  are  intended  to 
encourage  the  development  of  future 
academic  leaders,  both  in  teaching  and 
research.  NSF  Young  Investigators  are 
expected  to  have  standard  teaching 
responsibilities  relative  to  non-NYI 
faculty. 

Each  NSF  Young  Investigator  Award 
consists  of  an  annual  base  grant  of 
$25,000  from  NSF  plus  up  to  $37,500  of 
additional  funds  per  year  on  a  dollar- 
for-doUar  matching  basis  from  industrial 
and  not-for-profit  sources,'  resulting  in 
total  annual  support  of  up  to  $100,000. 

Eligibility 

NYI  awards  are  tenable  only  in 
tenure-track  or  tenured  positions  at 
eligible  institutions  as  defined  by  the 
institutional  criteria  listed  below.  NSF 
Young  Investigators  who  transfer  at  any 
time  prior  to  or  during  the  period  of  their 
grants  to  institutions  that  do  not  meet 
the  institutional  eligibility  criterion  must 
resign  their  awards. 

The  following  institutional,  nominee, 
and  discipline  criteria  apply  to  this 
program: 

Institutional  Criteria 

•  Any  U.S.  institution  that  awards  a 
baccalaureate,  master's  or  doctoral' 
degree  in  a  field  supported  by  the 
Foundation  is  eligible  to  nominate 
faculty  or  prospective  faculty  to 
participate  in  this  program. 


■  NSF  would  like  to  encourage  cooperation 
between  university  and  industry  on  research 
activities  and,  therefore,  encourages  matching  fund 
support  from  industry.  Support  from  non-profit 
foundations  and  certain  State  and  municipal 
agencies  that  promote  science  and  technology  or 
that  deliver  science  or  engineering  related  services, 
(e.g.  wastewater  treatment;  transportation;  or 
building  regulation)  are  also  acceptable  for 
matching  fund  purposes.  Matching  Fund  Guidelines 
will  be  provided  to  awardees. 


Nominee  Criteria 

•  Nominees  must  be  U.S.  citizens  or 
permanent  residents  as  of  January  31. 
1992; 

•  Nominees  must  have  a  Ph.D.  degree, 
or  equivalent,  awarded  or  to  be 
awarded  on  or  after  January  1. 1986.  but 
no  later  than  October  1. 1992; 

•  Nominees  must  not  have  entered  on 
a  tenure-track  position  at  any  college  or 
university  prior  to  January  1, 1988;  and 

•  Nominees  must  have  a  tenure-track 
or  tenured  faculty  position  or  equivalent 
at  their  nominating  institution  or  receive 
an  appointment  to  such  a  position  to 
begin  on  or  before  October  1, 1992. 

Discipline  Criteria 

•  Any  branch  of  science  or 
engineering  normally  supported  by  NSF 
is  eligible  for  support  by  the  NYI 
Awards  program,  including  research  in 
engineering  education  or  science 
education. 

•  NSF  normally  will  not  support 
biomedical  research  with  disease- 
related  goals,  including  work  on  the 
etiology,  diagnosis,  or  treatment  of 
physical  or  mental  disease,  abnormality, 
or  malfunction  in  human  beings  or 
animals.  Animal  models  of  such 
conditions,  or  the  development  or 
testing  of  drugs  or  other  procedures  for 
their  treatment  also  generally  are  not 
eligible  for  support. 

Review  and  Selection 

The  review  of  nominees  will  be  based 
on  the  nominee's  ability  and  potential, 
as  a  researcher  and  teacher,  for 
contributing  to  the  vitality  of  the 
nation's  scientific  and  engineering  effort.. 
The  selection  of  individuals  to  receive 
awards  will  be  made  by  the  National 
Science  Foundation  with  the  advice  of 
panels  of  scientists  and  engineers  and 
may  include  consideration  of  factors 
related  to  science  and  engineering 
infrastructure.  The  review  criteria 
include: 

•  Nominee's  competence  in  science  oi 
engineering — as  evidenced  by  the 
nominee's  most  outstanding 
achievements  to  date,  particularly  the 
quality  of  research  and  publications, 
teaching  accomplishments,  institutional 
impact,  and  Reference  Forms. 

•  Nominee's  potential  for  continued 
professional  growth  as  a  research 
scientist  or  engineer — as  evidenced  by 
the  quality  of  the  nominee's  research 
plan,  the  currency  and  significance  of 
the  long-range  research,  and  the 
appropriateness  of  the  research  plan  to 
his/her  academic  setting  and  its 
probable  impact  upon  the  institution's 
research  environment. 
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•  Nominee's  potential  for  significant 
development  as  a  teacher  and  academic 
leader  in  the  training  of  future  scientists 
or  engineers  and  commitment  to  an 
academic  career — as  evidenced  by  the 
nominee's  teaching  plan  and  the 
narrative  statements  describing  the 
nominee's  qualifications  for  this  award 
with  regard  to  the  nominee's 
development  as  an  academic  leader  and 
the  nominee's  potential  impact  on  the 
institution  in  its  teaching  mission. 

The  FY  1992  NYI  awardees  will  be 
announced  approximately  June  1992. 
The  base  funding  of  $25,000  for  the  first 
year  will  be  made  at  the  time  of  the 
awards  announcement.  Awardees  will 
be  expected  to  begin  their  research 
activities  under  this  program  no  later 
than  October  1. 1992. 


UMI 


Nominating  Procedures 

Only  the  department  chairperson  or 
an  analogous  administrative  official  at 
the  institution  may  nominate  faculty 
members  for  the  awards. 

An  NYI  Submission  consists  of  eight 
complete  sets  of  the  nomination  form, 
additional  forms  as  specified,  and  three 
Reference  Forms  in  referee-sealed 
envelopes.  Please  staple  each  complete 
set  of  the  nomination  form  separately. 
Type  styles  should  be  no  smaller  than  12 
characters  per  inch.  Forms  for  all  pages 
of  the  submission  are  included  in  the 
actual  program  brochure. 

Nomination  Form 

1.  Cover  Sheet  (1  page). 

2.  Support  and  Commitment 
Statement  (1  page). 

3.  Nominator's  Narrative  Statement  (1 
page). 

4.  Nominee's  Research  and  Teaching 
Qualifications  (1  page). 

5.  Nominee's  Teaching  Plan  (1  page). 

6.  Nominee's  Research  Plan  (2  pages). 

7.  Biographical  Sketch  (3  pages). 

Additional  Forms 

1.  NSF  Form  1225A— Supplementary 
Nominee  Information  (1  page). 

2.  Extra  copy  of  the  Cover  Sheet. 

References 

Three  completed  reference  forms  in 
sealed  envelopes  should  be  provided 
from  individuals  who  are  familiar  with 
the  research  and  teaching  capabilities  of 
the  nominee.  Referees  may  not  be  from 
the  nominating  institution  (comments 
from  on-campus  individuals  may  be 
incorporated  in  the  Nominator's 
Narrative  Statement.)  Reference  forms 
should  be  collected  using  NSF-provided. 
referee-sealed  envelopes  and  sent  in  the 
nomination  submission  to  NSF. 

If  NSF-provided  envelopes  are  not 
available,  envelopes  should  be 


addressed  to  The  NSF  Young 
Investigator  Awards  Program.  Care  of 
the  Nominator  and  clearly  marked  on 
both  sides;  'To  be  opened  only  by  NSF. " 

Support  and  Commitments 

An  NYI  award  carries  a  base  NSF 
grant  of  $25,000  per  year  plus  up  to 
$37,500  of  additional  funds  per  year  on  a 
dollar-for-dollar  basis  to  match 
contributions  from  industrial  sources. 
The  base  grant  of  $25,000  for  the  first 
year  will  be  provided  at  the  time  of  the 
initial  award.  The  first  submission  for 
matching  funds  should  be  accompanied 
by  a  total  first-year  budget,  in  support  of 
the  awardee's  research  activities.  The 
budget  should  show  both  the  amount 
requested  from  the  Foundation 
(including  the  previously-granted  base 
grant)  and  the  sources  and  the  amounts 
of  industrial  support.  In  subsequent 
years  requests  for  funding  of  the  base 
and  any  matching  support  should  be 
combined  in  a  single  request.  Further 
guidance  for  budget  submissions  will  be 
provided  to  awardees. 

Institutions  are  expected  to  contribute 
to  the  support  of  the  awardees  by 
guaranteeing  their  full  academic  year 
salary,  assisting  in  the  arrangement  of 
outside  matching  funds,  and  providing 
them  with  the  same  financial  assistance 
for  the  use  of  equipment  and  the  costs  of 
student  help  as  is  made  available  to 
other  faculty.  None  of  the  funds, 
whether  provided  by  this  grant  or  by 
outside  supporters  of  the  program  as 
matching  funds  may  be  used  for  the 
academic-year  salary  of  the  awardee; 
summer  salary  for  awardees  may  be 
supported  for  up  to  two-ninths  of  the 
regular  academic-year  salary.  Indirect 
costs  are  limited  to  ten  percent  of  the 
total  funds  provided  by  the  Foundation. 
Except  as  otherwise  provided  in  this 
announcement,  the  terms  and  conditions 
will  be  analogous  to  those  stated  in  the 
publication,  NSF  90-77— Grants  for 
Research  and  Education  in  Science  and 
Engineering. 

Inquiries 

Inquiries  regarding  the  program  may 
be  addressed  to  the  NSF  Young 
Investigator  Awards.  National  Science 
Foundation.  1800  G  Street.  NW.. 
Washington.  DC  20550.  or  telephoned  to 
(202)  357-7536.  Inquires  regarding  a 
nomination's  review  should  be 
addressed  to  the  appropriate  NSF 
disciplinary  division.  Guidelines  for  the 
new  program  of  Presidential  Faculty 
Fellows  can  be  obtained  from  the 
address  given  below.  Descriptions  and 
telephone  numbers  for  NSF's  programs 
can  be  found  in  the  annual  NSF  Guide  to 
Programs,  single  copies  of  which  can  be 
obtained  by  writing  or  telephoning 


Forms  and  Publications.  National 
Science  Foundation.  Washington,  DC 
20550,  (202)  357-7861.  If  you  are  a  user  of 
electronic  mail  and  have  access  to  either 
BITNET  or  INTERNET,  you  may  prefer 
to  order  publications  electronically. 
BITNET  users  should  address  requests 
\opubs@nsf.  INTERNET  users  should 
send  requests  to  pubs@nsf.gov.  In  your 
request,  include  the  NSF  publication 
number  and  title,  number  of  copies,  your 
name,  and  a  complete  mailing  address. 
Publications  will  be  mailed  within  2 
days  of  receipt  of  your  request.  The  NYI 
Announcement  is  NSF  91-112. 

Dated:  September  24, 1991. 
Mary  F.  Siadek. 

Program  Manager.  PFF/NYI  Progrvms. 
(FR  Doc.  91-23438  Filed  9-27-91;  8:45  am) 

BILUNG  COOE  7SSS-01-M 


Physics  Advisory  Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463,  as  amended,  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Advisory  Commiltee  for  Physics. 
Date  and  Time: 
October  16, 1991:  9  a.m.  to  12  p.m.  (Open). 

1:30  p.m.  to  5  p.m.  (Closed). 
October  17, 1991;  8:30  a.m.  to  5  p.m. 

(Closed). 
October  la  1991:  8:30  a.m.  to  5  p.m.  (Open). 
Place:  Room  540,  National  Science 
Foundation,  1800  G.  Street,  NW.,  WasHnglon. 
DC  20550. 

Type  of  Meeting:  Part  Open. 
Contact  Person:  Dr.  Marcel  Bardon. 
Director.  Division  of  Physics,  room  341, 
National  Science  Foundation,  Washington. 
DC  20550,  (202)  357-7985. 

Minutes:  May  be  obtained  from  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  and  education  in  physics. 
Agenda: 

Open:  October  16, 1991:  9  a.m.-12  p.m.— 
Discussion  of  FY  1992  Budget  Status  and 
other  items  of  interest  to  the 
administration  of  programs  of  the 
Division. 
Closed:  October  16, 1991: 1:30  p.m.-5  p.m.— 
Proposal  reviews  and  priority  analyses 
involving  information  on  specific  grants 
and  declinations,  including  information 
of  a  personal  nature  on  Principal 
Investigators  in  the  various  areas  of 
physics. 
Closed:  October  17, 1991;  8:30  a.m.-5  p.m. — 
Continuation  of  discussions  of  previous 
day. 
Open:  October  18, 1991;  8:30  a.m.  to  5  p.m.- 
Discussion  of  program  plans,  budgets 
and  priorities.  Status  of  UGO  site 
selection  and  B  Factory  update. 
Reason  for  Closing:  The  review  of  proposal 
actions  will  include  information  of  a 
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proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  and 
personal  information  concerning  individuals 
associated  with  the  proposals.  If  discussions' 
were  open  to  the  public  these  matters  that 
are  exempt  under  5  U.S.C.  552b(c)  (4)  and  (6) 
of  the  Government  in  the  Sunshine  Act  would 
improperly  be  disclnspd. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  91-23440  Filed  9-27-91;  8:45  am] 

BlUJNa  COK  TSH-01-M 


President's  Committee  on  ttie  National 
Medal  of  Science:  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  President's  Committee  on  the 
National  Medal  of  Science. 

Date:  Tuesday.  October  8. 1991. 

Time:  10  a.m.-5  p.m. 

Place:  Room  543,  National  Science 
Foundation,  1800  G  Street.  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Staff  Assistant,  President's  Committee  on  the 
National  Medal  of  Science,  National  Science 
Foundation.  Washington,  DC  20550  (phone: 
202/357-7512). 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  to  the  President  in  the 
selection  of  the  National  Medal  of  Science 
recipients. 

Heason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  within  exemption  6  of  5 
U.S.C.  552b(c).  Government  in  the  Sunshine 
Act. 

Reason  for  Late  Notice:  Difficulty  in 
arranging  for  a  suitable  meeting  time  for  the 
full  Committee. 

Dated:  September  24. 1991. 
M.  Rebecca  Winkler. 

Committee  Management  Officer 

[FR  Doc.  91-23390  Filed  9-27-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302] 

Florida  Power  Corp.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  the  requirements  of 
appendix  J  to  10  CFR  part  50  to  Florida 
Power  Corporation  (FPC,  the  licensee] 
for  the  Crystal  River  Unit  3  Nuclear 
Generating  Station  (CR-3)  located  in 
Citrus  County.  Florida. 


Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  exemption  would  graint 
a  one-time  relief  from  the  schedular 
requirements  of  10  CFR  part  50, 
appendix  ).  paragraphs  III.D.2(a]  and 
1II.D.3  to  perform  Type  B  and  C  tests 
within  a  2-year  interval.  In  addition, 
related  changes  to  the  Technical 
Specifications  would  be  forthcoming. 
The  requested  exemption  would  allow 
the  licensee  to  defer  the  Type  B  and  C 
testing  until  prior  to  startup  from  the 
next  refueling  outage  scheduled  to  begin 
April  30, 1992,  an  extension  of 
approximately  2  months. 

The  licensee's  request  for  exemption 
and  bases  therefor  are  contained  in  a 
letter  dated  January  31, 1991.  as 
supplemented  May  16. 1991. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  would  allow 
a  one-time  relief  from  performing  Type  B 
and  C  tests  for  containment  penetrations 
and  containment  isolation  valves,  which 
would  otherwise  require  testing  between 
March  1992  and  May  1992.  This  would 
enable  CR-3  to  continue  normal  plant 
operation  and  therefore  prevent  an 
unnecessary  premature  shutdown  of 
CR-3. 

The  purpose  of  the  Type  B  and  C 
testing  is  to  assure  leak-tight  integrity  of 
containment  isolation  valves  and 
penetrations  through  verification  of 
acceptable  leakage  by  test  It  also 
provides  assurance  that  periodic 
surveillance,  maintenance  and  repairs 
are  made  to  systems  or  components 
penetrating  the  containment.  During  the 
last  two  Type  C  tests,  the  licensee  took 
corrective  actions  for  valve  repair  to 
reduce  containment  isolation  valve 
leakage.  In  addition,  the  licensee  has 
provided  a  summary  of  previous  leak 
test  results,  which  showed  leakage  to  be 
a  small  fraction  of  acceptable  values. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  would  allow 
a  one-time  relief  from  the  schedular 
requirements  to  perform  Type  B  and  C 
tests  within  a  2-year  period.  Because  of 
the  short  extension  requested,  the 
previous  satisfactory  leak  test  results, 
and  the  low  likelihood  of  significant 
degradation  of  components  involved 
during  the  extension  period,  the 
proposed  exemption  will  not  negatively 
impact  containment  integrity  and  would 
not  significantly  change  the  risk  from 
any  postulated  accidents.  Therefore, 
post-accident  radiological  releases  will 
not  be  significantly  greater  than 
previously  determined,  nor  does  the 
proposed  exemption  otherwise  affect 


radiological  plant  effluents,  or  result  in 
ny  signiHcant  occupational  exposure. 
Likewise,  the  proposed  exemption 
would  not  a^ebt  nonradiological  plant 
^effluents  and  would  have  no  other 
environmental  impacts.  Therefore,  the 
sta^  concludes  that  there  are  no 
signiflcant  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Because  it  has  been  concluded  that 
there  are  no  measurable  impacts 
associated  with  the  proposed 
exemption,  any  alternative  to  the 
exemption  will  have  either  no 
environmental  impacts  or  greater 
environmental  impacts. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  Such 
action  would  not  reduce  environmental 
impacts  of  CR-3  operations  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
CR-3  which  was  issued  in  May  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Signiricant  Impact 

The  staff  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
signiricant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
from  10  CFR  part  50.  appendix ).  dated 
January  31. 1991.  as  supplemented  May 
16. 1991.  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW., 
Washington.  DC.  and  at  the  Coastal 
Region  Library.  8619  W.  Crystal  Street. 
Crystal  River,  Florida  32629. 

Dated  at  Rockville.  Maryland  this  19th  day 
of  September. 

For  the  Nuclear  Regulatory  Commission. 
Heri>ert  N.  Berkow, 

Director,  Project  Directorate  II-2.  Division  of 
Reactor  Projects— l/II.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  91-23481  Filed  9-27-91;  8:45  am] 
SILUNa  COOC  7SKH)1-M 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Structural  Engineering;  Meeting 

The  ACRS  Subcommittee  on 
Structural  Engineering  will  hold  a 
meeting  on  October  9, 1991,  room  P-110, 
7920  Norfolk  Avenue.  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance.  The  agenda  for  the 
subject  meeting  shall  be  as  follows: 

Wednesday,  October  9,  1991-1  p.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
proposed  fmal  resolution  of  Generic 
Safety  Issue-113,  "Dynamic 
Qualification  Testing  of  Large  Bore 
Hydraulic  Snubbers." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  their  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  nuclear  industry,  their  respective 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  Ihe  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Elpidio  G.  Igne  (telephone 
301/492-8192)  between  7:30  a.m.  and 
4:15  p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  September  24, 1991. 
Gary  R.  Quiltschreiber, 

Chief.  Nuclear  Reactors  Branch. 

IFR  Doc.  91-23474  Filed  9-27-91;  8:45  am] 

BILLING  CODE  7$«0-01-ll 


[Docket  Nos.  50-390  and  SO-391] 

Tennessee  Valley  Authority; 
Availability  of  Safety  Evaluation 
Report  Related  to  the  Operation  of 
Watts  Bar  Nuclear  Plan,  Units  1  and  2 

The  U.S.  Nuclear  Regulatory 
Commission  has  published  Safety 
Evaluation  Report,  Supplement  7 
(NUREG-0847,  Supp.  7)  related  to  the 
operation  of  Watts  Bar  Nuclear  Plant, 
Units  1  and  2,  Docket  Nos.  50-390  and 
50-391. 

Copies  of  the  report  have  been  placed 
in  the  NRC's  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  in  the  Local 
Public  Document  Room,  Chattanooga- 
Hamilton  County  Library,  1001  Broad 
Street,  Chattanooga,  Tennessee  37402, 
for  review  by  interested  persons.  Copies 
of  the  report  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 
GPO  deposit  account  holders  may 
charge  orders  by  calling  202-275-2060. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  Springfield. 
Virginia  22161. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  September,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  ].  Hebdon. 

Director.  Project  Directorate  11-4,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  91-23480  Filed  9-27-91;  8:45  am] 

BILLING  CODE  7590-01-M 


(Docket  No.  50-348-CivP,  50-364-CivP; 
ASLBP  No.  91-626-02-CivP] 

Atomic  Safety  and  Licensing  Board; 

Alabama  Power  Co.,  (Joseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2); 
Prehearing  Conference  Rescheduled 

September  23, 1991. 

Please  take  notice  that,  pursuant  to 
Staffs  unopposed  request,  the 
prehearing  conference  scheduled  to  take 
place  on  Wednesday,  October  2, 1991, 
commencing  at  9  a.m.  in  the 
Commission's  hearing  room,  fifth  floor, 
4350  East-West  Highway,  Bethesda, 
Maryland,  is  rescheduled  to  Tuesday, 
October  29, 1991,  at  the  same  time  and 
location. 

It  Is  So  Ordered. 

For  the  Atomic  Safety  and  Licensing  Board. 
John  H.  Frye  III. 

Chairman,  Administrative  Judge. 

|FR  Doc.  91-23475  Filed  9-27-91;  8:45  am) 

BILUNQ  CODE  7S90-01-M 


[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (CYAPCO/ 
licensee)  for  operation  of  the  Haddam 
Neck  Plant  located  in  Middlesex  county, 
Connecticut. 

During  the  upcoming  outage,  CYAPCO 
will  make  modifications  to  the  auxiliary 
fcedwater  (AFW)  system.  These 
modifications  restore  the  Haddam  Neck 
Plant  AFW  system  to  a  condition  in 
which  it  will  start  automatically  and 
achieve  full  design  basis  flow  without 
any  assistance  from  operator  action  or 
reliance  on  the  control  air  system.  The 
proposed  amendment  would  remove  a 
footnote  from  the  Technical 
Specifications  defining  AFW  system 
operability. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  October  30, 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for  ' 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
contact  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06457.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
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Board  wMl  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of  . 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  io  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provi'de  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party.  Those  permitted 
to  intervene  become  parties  to  the 


proceeding,  subject  to  any  limitations  in 
the  order  granting  leave  to  intervene, 
and  have  the  opportunity  to  participate 
fully  in  the  conduct  of  the  hearing, 
including  the  opportunity  to  present 
evidence  and  cross-examine  witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-(800)  34276700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  F.  Stolz:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselers  at  Law.  City  Place,  Hartford, 
Connecticut  06103-3499.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  30, 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  room 
located  at  the  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 


Dated  at  Rockville.  Maryland,  this  23rd  day 
of  Septemberl991. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz. 

Director,  Project  Directorate  1-4.  Division  of 
Reactor  Projects— I/II  Office  of  Nuclear 
Reactor  Regulation. 

[PR  Doc.  91-23479  Filed  »-27-«l;  8:45  am] 
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[DockeU  No.  30-02764;  30-20526  and  40- 
02678;  Licenses  No.  34-06903-05;  34- 
06903-13;  and  SUD-265  EA  91-001 ) 

The  University  of  Cincinnati, 
Cincinnati,  OH;  Order  Imposing  Civl 
Monetary  Penalty 

I 

The  University  of  Cincinnati 
(Licensee)  is  the  holder  of  six  licenses 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission), 
including: 

A.  License  No.  34-06903-05  was  first 
issued  on  June  11, 1979,  was  renewed  on 
May  21, 1966,  and  was  last  amended 
(Amendment  No.  67)  on  August  3, 1990. 
License  No.  34-06903-05  authorizes 
possession  of:  (1)  Radiopharmaceuticals 
and  brachytherapy  sources  in  quantities 
as  needed  for  medical  diagnosis  and 
therapy,  for  use  at  several  medical 
centers  and  hospitals  affiliated  with  the 
University;  (2)  curie  quantities  of  any 
byproduct  material  (with  atomic 
numbers  3  to  83,  inclusive)  in  any  form 
for  medical  research,  research  and 
development  (R&D)  pursuant  to  10  CFR 
30.4,  and  student  instruction,  animal 
studies,  and  calibration  of  instruments; 
(3)  other  miscellaneous  licensed 
material  for  instrument  calibration  and 
leak  test  analysis  services  for  other 
licenses;  and  (4)  a  portable  gauge  for  the 
measurement  of  soil  moisture,  in 
accordance  with  the  conditions 
specified  therein. 

B.  License  No.  34-06903-13  was  first 
issued  on  December  6, 1983,  was 
renewed  on  April  13. 1989.  and  was  last 
amended  (Amendment  No.  9)  on 
November  20, 1990.  License  No.  34- 
06903-13  authorizes  the  possession  and 
use  of  cobalt-60  sealed  source(8)  in  a 
teletherapy  unit,  in  accordance  with  the 
conditions  specified  therein. 

C.  License  No.  SUD-265  was  first 
issued  on  May  26, 1961,  was  renewed  on 
September  15, 1987,  and  was  last 
amended  (Amendment  No.  6)  on  June  14, 
1990.  License  No.  SUD-265  authorizes 
the  possession  and  use  of  natural 
uranium  in  the  form  of  cylinderical  slugs 
in  a  light  water  moderated  subcritical 
assembly,  in  accordance  with  the 
conditions  specified  therein. 
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II 

An  inspection  of  the  Licensee's 
activities  was  conducted  during  the 
period  of  November  26  through 
December  27, 1990.  The  results  of  the 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  March  22, 1991.  The 
Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  by  two 
letters  dated  May  17, 1991.  In  its 
responses,  the  Licensee  denied  in  whole 
7  of  the  21  violations  {Violations  No. 
A.l,  A.2.  A.3,  A.6.  A.8,  A.18  and  B), 
denied  in  part  3  violations  (Violations 
No.  A.4.  A.7,  and  A.IO),  and  admitted 
the  remaining  11  violations. 
Additionally,  the  licensee  disagreed 
with  the  NRC  position  (set  forth  in  the 
March  22. 1991,  letter  transmitting  the 
Notice)  on  escalating  the  amount  of  the 
base  civil  penalty  for  identification  and 
reporting  (50%),  past  performance  (100%) 
and  duration  (100%). 

Ill 

After  consideration  of  the  Licensee's 
responses  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  did  occur  (Violation  A.2  is 
amended  and  example  A.4.b  is  being 
withdrawn)  and  that  the  $8,750  penalty 
proposed  for  the  violations  designated 
in  the  Notice  should  be  imposed. 

rv 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205,  It  Is  Hereby 
Ordered  That: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $8,750  within  30  days  of  the 
date  of  this  Order,  by  check,  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commission.  ATTN: 
Document  Control  Desk.  Washington, 
DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 


addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
III,  799  Roosevelt  Road,  Glen  Ellyn, 
Illinois  60137. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(A)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violations 
A.l,  A.2.  A.3.  A.4.a.  c,  and  d.  A.6.  A.7. 
A.8,  A.IO,  A.18,  and  B.  in  the  Notice,  as 
amended,  referenced  in  Section  II 
above,  and 

(B)  Whether,  on  the  basis  of  such 
violations,  and  the  additional  violations 
set  forth  in  the  Notice  that  the  Licensee 
admitted,  this  Order  should  be 
sustained. 

Dated  at  Rockville,  Marj'land  this  20th  day 
of  September  1991. 
Hugh  L  Thompson,  Jr.. 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards  and  Operations 
Support. 

Appendix  Evaluation  and  Conclusions 

On  March  22. 1991,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for  the 
violations  identified  during  an  NRC 
inspection.  The  University  of  Cincinnati 
responded  to  the  Notice  by  letter  dated 
May  17, 1991.  In  its  responses,  the 
licensee  denied  in  whole  7  of  the  21 
violations  (Violations  No.  A.l,  A.2,  A.3, 
A.6,  A.8,  A.18  and  B),  denied  in  part  3 
violations  (Violations  No.  A.4,  A.7,  and 
A.IO),  and  admitted  the  remaining  11 
violations.  Additionally,  the  licensee 
disagreed  with  the  NRC  position  (set 
forth  in  the  March  22, 1991,  letter 
transmitting  the  Notice)  on  escalating 
the  amount  of  the  base  civil  penalty  for 
identification  and  reporting  (50%),  past 
performance  (100%)  and  duration  (100%) 
and  requested  that  the  civil  penalty  be 
remitted  in  its  entirety  or  substantially 
mitigated.  The  NRC's  evaluation  and 
conclusion  regarding  the  licensee's 
request  are  as  follow: 


I.  Violations  Denied  in  Total 

Restatement  of  Violation  A.l 

License  Condition  No.  20  requires  the 
licensee  to  conduct  its  program  in 
accordance  with  the  statements, 
representations,  and  procedures 
contained  in  a  letter  dated  April  11, 
1986. 

Item  6  of  the  letter  states  that  "We 
continuously  monitor  amounts  of 
radioactive  material  in  possession  of  the 
University  when  we  examine  and  total 
*  *  *  the  amounts  of  radioactivity 
released  into  the  sewage,  incinerated, 
and/or  shipped  in  drums  for  disposal." 

Contrary  to  the  above,  the  licensee 
did  not  continuously  monitor  amounts  of 
licensed  material  possessed  by  the 
University,  because  as  of  December  27. 

1990,  authorized  user  inventory  data 
was  not  complete  and  the  licensee  had 
incomplete  sewer  disposal  information. 

This  is  a  repeat  violation. 

Summary  of  Licensee's  Response  to 
Violation  A.l 

The  licensee  denies  this  violation  and 
states  that  Item  6  of  the  referenced  letter 
dated  April  11, 1986  does  not  promise 
that  the  University  will  compile 
cumulative  inventory  and  sewer 
disposal  data  for  each  day  in  a  year. 
The  licensee  contends  that  although 
monitoring  is  continuous,  cumulative 
data  is  only  compiled  on  a  quarterly 
basis.  According  to  the  licensee, 
inventory  data  compiled  on  January  15, 

1991,  confirmed  that  license  possession 
limits  were  met.  The  licensee  also 
contends  that  its  system  has  been  in 
effect  and  accepted  by  the  NRC  during 
numerous  prior  inspections. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  A.l 

Item  6  of  the  referenced  letter  dated 
April  11, 1986,  quoted  without  ellipsis, 
states:  "We  continuously  monitor 
amounts  of  radioactive  material  in 
possession  of  the  University  when  we 
examine  and  total  (as  required  by  NRC 
regulations)  the  amounts  of 
radioactivity  released  into  the  sewage, 
incinerated,  and/or  shipped  in  drums  for 
disposal."  (Emphasis  added.)  Thus  the 
frequency  of  the  monitoring  is  tied  to  the 
requirements  of  the  NRC  regulations. 

Among  the  NRC  regulations  relevant 
here,  10  CFR  20.201(b)  requires  that  each 
licensee  make  or  cause  to  be  made  such 
surveys  as  (1)  may  be  necessary  for  the 
licensee  to  comply  with  the  regulations 
in  this  part,  and  (2)  are  reasonable  under 
the  circumstances  to  evaluate  the  extent 
of  radiation  hazards  that  may  be 
present.  10  CFR  20.303  requires  that  no 
licensee  discharge  licensed  material  into 
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d  sanitary  sewerage  system  unless  the 
quantity  of  licensed  material  released 
into  the  system  in  any  one  day  and  any 
one  month  does  not  exceed  specified 
limits.  A  quarterly  compilation  does  not 
fulfill  the  requirement  of  the  NRC 
regulations  for  surveys  (e.g., 
compilations)  to  assure  that  daily  and 
monthly  disposal  hmits  are  met.  Since 
the  license  condition  at  issue  here 
includes  the  frequency  schedule 
specified  by  the  regulations,  a  quarterly 
compilation  also  does  not  fulHU  the 
requirement  of  the  license  condition. 

As  described  in  section  9(a)  of 
Inspection  Report  No.  030-02764/ 
90001  (DRSS).  the  licensee's  inventory 
system  is  conceptually  inadequate 
because  it  is  incapable  of  yielding 
cumulative  institutional  quantities  of 
licensed  material  possessed  at  any  given 
time  (i.e.,  continuously).  This  is  because 
the  system  employed  by  the  licensee 
provides  an  inventory  snapshot  of 
licensed  material  possessed  on  only  one 
day  of  a  given  calendar  quarter  (i.e.,  the 
day  the  quarterly  compilation  is 
performed). 

Furthermore,  about  50%  of  the 
authorized  users  failed  to  provide  timely 
radioactive  material  disposal  data  to  the 
radiation  safety  office  for  1990. 
Consequently,  not  only  is  the  licensee's 
material  inventory  and  accountability 
system  incapable  of  monitoring  amounts 
of  radioactive  material  disposed  via  the 
sewer  system  on  a  daily  or  monthly 
basis  as  required  by  10  CFR  20.303,  but 
also  the  quarterly  data  compilation 
system  was  not  adequately  implemented 
because  necessary  disposal  data  from 
individual  authorized  users  was 
incomplete.  Without  the  necessary 
information,  the  licensee  is  not  capable 
of  monitoring  its  annual  discharges, 
much  less  compiling  quarterly  totals  of 
licensed  material  possessed  by  the 
University. 

Contrary  to  the  licensee's  assertion, 
the  licensee  did  have  prior  notice  that 
NRC  found  its  inventory  system 
unacceptable.  As  described  in 
Inspection  Report  No.  030-02764/ 
89002(DRSS).  the  licensee  and  its 
consultant  performed  an  audit  of  the 
University's  NRC-licensed  program  in 
1989.  The  audit  revealed  that  the 
University  did  not  adequately  determine 
quantities  of  licensed  material 
possessed.  The  methods  employed  by 
the  licensee  were  inadequate  in  that  (1) 
accurate  inventory/disposal  records 
were  not  maintained  by  individual 
researchers  and  (2)  researchers 
routinely  forwarded  disposal  records  to 
the  radiation  safety  office  long  after  (up 
to  2  years)  the  disposals  were  actually 
made.  Field  audits  conducted  by  a 


licensee  consultant  identiHed  that  23% 
of  the  677  labs  audited  did  not  maintain 
running  inventories.  As  a  result  of  these 

1989  audit  findings,  NRC  concluded  the 
licensee  violated  License  Condition  No. 
20,  which  references  the  letter  dated 
April  11, 1986.  NRC  incorporated  this 
violation  into  a  Notice  issued  July  2, 

1990  (EA  90-40). 

Restatement  of  Violation  A.2 

License  Condition  No.  20  requires  the 
licensee  to  conduct  its  program  in 
accordance  with  the  statements, 
representations,  and  procedures 
contained  in  an  application  dated 
August  13, 1984,  including  the 
attachment  dated  August  9. 1984. 

Item  14,  of  the  August  9, 1984, 
attachment  states  that  incinerator 
personnel  have  a  list  of  isotopes  and 
maximum  quantities  which  they  may 
incinerate  and  are  given  specific  limits 
for  each  radionuclide  which  may  be 
incinerated.  The  licensee's  "incinerator 
burning  limits"  list  limits  the  hourly 
incinerator  burn  limits  for  1-125  and  I- 
129  to  0.19  microcuries  and  0.08 
microcuries,  respectively. 

Contrary  to  the  above,  licensee 
incinerator  personnel  incinerated 
licensed  materials  in  excess  of  hourly 
incinerator  burn  limits  on  several 
occasions  in  1990.  Specifically,  an 
average  of  3.3  microcuries  of  1-125  was 
burned  per  hour  on  January  2  and  an 
average  of  3.3  microcuries  of  1-125  was 
burned  per  hour  on  May  1, 1990.  In 
addition,  on  February  16, 1990.  an 
average  of  0.83  microcuries  of  1-125  was 
burned  per  hour  and  on  May  1, 1990,  an 
average  of  0.63  microcuries  of  1-129  was 
•burned  per  hour. 

Summary  of  Licensee's  Response  to 
Violation  A.2 

The  licensee  denies  this  violation  and 
states  that  its  NRC  license  does  not  limit 
the  incineration  of  radioactive  materials 
to  an  hourly  value.  License  Condition  19 
states  that  the  University  is  "authorized 
to  disposed  of  isotopes  specified  in  item 
14  of  application  dated  August  9, 1984 
by  incineration,  provided  gaseous 
effluents  from  incineration  do  not 
exceed  the  limits  specified  for  air  in 
appendix  B,  table  H,  10  CFR  20."  The 
licensee  points  out  that  no  reference  is 
made  in  10  CFR  20  requiring  hourly 
averaging  of  concentrations. 

The  licensee  also  contends  that  Item 
14  of  the  August  9. 1984  attachment  to 
the  application  dated  August  23, 1984 
was  incompletely  stated  in  the  violation. 
According  to  the  licensee,  the  balance  of 
the  Item  14  statement  makes  clear  that 
the  hourly  burn  limit  is  a  guideline  to 
ensure  that  license  limits^are  not 
exceeded. 


NRC  Evaluation  of  Licensee's 
Responses  to  Violation  A.2 

The  NRC  agrees  that  License 
Condition  No.  19  authorizes  the  licensee 
to  dispose  of  isotopes  specified  in  Item 
14  of  application  dated  August  9, 1984, 
by  incineration  provided  the  gaseous 
effluents  from  incineration  do  not 
exceed  the  limits  specified  for  air  in 
appendix  B,  table  II,  10  CFR  pari  20.  The 
NRC  also  agrees  that  hourly  averaging 
of  effluent  concentrations  is  not  required 
by  10  CFR  Pari  20  and  that  10  CFR 
20.106(a)  allows  effluent  concentrations 
to  be  averaged  over  a  period  not  greater 
than  1  year.  However,  License 
Conditions  No.  20  requires  the  licensee 
to  conduct  its  program  in  accordance 
with  the  statements,  representations, 
and  procedures  contained  in  an 
application  dated  August  13, 1984, 
including  the  attachment  dated  August 
9. 1984.  and  the  letter  dated  April  11, 
1986.  License  Condition  No.  20  also 
clearly  states,  "The  Nuclear  Regulatory 
Commission's  regulations  shall  govern 
unless  the  statements,  representations 
and  procedures  in  the  licensee's 
application  and  correspondence  are 
more  restrictive  than  the  regulations." 
(Emphasis  added.) 

Item  14  of  the  August  9. 1984 
attachment  to  the  August  23, 1984 
application  states,  in  part,  that 
incinerator  personnel  have  a  list  of 
isotopes  and  maximum  quantities  which 
they  may  incinerate.  The  letter  dated 
April  11, 1986  states  that  incinerator 
operators  are  given  specific  limits  for 
each  radionuclide  which  may  be 
incinerated.  Neither  passage  specifies  oi 
suggests  that  the  list  of  isotopes  and 
maximum  quantities  which  incinerator 
personnel  may  incinerate  are  guidelines 
and  need  not  to  be  met. 

As  restated  below,  Violation  A.2.  is 
corrected  to  clarify  that  the  licensee's 
April  11, 1986  letter  is  the  origin  of  the 
requirement  regarding  specific  limits  for 
each  radionuclide  which  may  be 
incinerated. 

License  Condition  No.  20  requires  the 
licensee  to  conduct  its  program  in 
accordance  with  the  statements, 
representations,  and  procedures 
contained  in  an  application  dated 
August  13, 1984,  including  the 
attachment  dated  August  9, 1984.  and  a 
letter  dated  April  11, 1986. 

Item  14.  of  the  August  9. 1984, 
attachment  states  that  incinerator 
personnel  have  a  list  of  isotopes  and 
maximum  quantities  which  they  may 
incinerate.  The  letter  dated  April  11, 
1986  states  that  incinerator  operators 
are  given  specific  limits  for  each 
radionuclide  which  may  be  incinerated. 
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The  licensee's  "incinerator  burning 
limits"  list  limits  the  hourly  incinerator 
bum  limits  for  1-125  and  1-129  to  0.19 
microcuries  and  0.08  microcuries. 
respectively. 

Contrary  to  the  above,  licensee, 
incinerator  personnel  incinerated 
licensed  materials  in  excess  of  hourly 
incinerator  bum  limits  on  several 
occasions  in  1990.  Specifically,  an 
average  of  3.3  microcuries  of  1-125  was 
burned  per  hour  on  January  2  and  an 
average  of  3.3  microcuries  of  1-125  was 
burned  per  hour  on  May  1, 1990.  In 
addition,  on  February  16, 1990,  an 
average  of  0.83  microcuries  of  1-125  was 
burned  per  hour  and  on  May  1, 1990,  an 
average  of  0.63  microcuries  of  1-129  was 
burned  per  hour. 

Restatement  of  Violation  A.3 

10  CFR  20.201(b)  requires  that  each 
licensee  make  such  surveys  as  may  be 
necessary  to  comply  with  the 
requirements  of  part  20  and  which  are 
reasonable  under  the  circumstances  to 
evaluate  the  extent  of  radiation  hazards 
that  may  be  present.  As  defmed  in  10 
CFR  20.201(a),  "survey"  means  an 
evaluation  of  the  radiation  hazards 
incident  to  the  production,  use,  release, 
disposal,  or  presence  of  radioactive 
materials  or  other  sources  of  radiation 
under  a  specific  set  of  conditions. 

Contrary  to  the  above,  the  licensee 
did  not  make  surveys  to  assure 
compliance  with  10  CFR  20.303,  which 
limits  the  daily,  monthly  and  annual 
quantity  of  licensed  material  which  may 
be  disposed  of  by  release  into  a  sanitary 
sewerage  system.  Specifically,  as  of 
December  27, 1990,  the  licensee  did  not 
make  surveys  necessary  to  comply  with 
daily  and  monthly  sanitary  sewerage 
disposal  limits  since  approximately  50% 
of  250  authorized  users  had  not  reported 
1990  sanitary  sewer  disposal 
information  to  the  Radiation  Safety 
Office. 

Summary  of  Licensee's  Response  to 
Violation  A.3 

The  licensee  denies  this  violation  and 
states  that  due  to  the  large  volume  of 
sewage  released  daily  by  the  University, 
it  is  impossible  for  the  licensee  to 
exceed  the  daily  or  monthly 
concentration  limits  in  part  20.  The 
licensee  implies  that  this  obviates  the 
need  for  the  survey  since  10  CFR  20.201 
only  requires  such  surveys  as  may  be 
necessary  to  comply  with  the 
requirements  of  part  20.  The  licensee's 
response  specifies  the  daily  sewage 
volume  released  by  the  University  and 
the  quantity  (activity)  of  various 
isotopes  it  could  dispose  into  the 
sewage  system  and  satisfy  10  CFR 
20.303  concentration  limits.  The  licensee 
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states,  "the  fact  that  50%  of  250 
authorized  users  had  not  reported  sewer 
disposal  as  of  December  27, 1990,  is 
irrelevant." 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  A.3 

10  CFR  20.201(b)  requires  surveys 
(evaluations)  as  may  be  necessary  to 
comply  with  the  requirements  of  Part  20. 
As  of  the  last  day  of  the  NRC  site 
inspection.  December  27, 1990,  the 
licensee  had  not  performed  an 
evaluation  to  demonstrate  compliance 
with  10  CFR  20.303,  which  limits  the 
daily,  monthly,  and  annual  quantity  of 
licensed  material  which  may  be 
disposed  of  by  release  into  the  sanitary 
sewerage  system.  The  violation  was 
issued  because  the  evaluation  had  not 
been  performed.  The  fact  that  the 
licensee  subsequently  performed  the 
evaluation  and  demonstrated  that  it  had 
been  in  compliance  with  the  release 
limits  does  not  change  the  fact  that  the 
violation  occurred. 

Further.  10  CFR  20.303(dj  limits  the 
gross  quantity  of  all  licensed  material 
released  into  the  sanitary  sewerage 
system  to  one  curie  per  year  (excluding 
tritium  and  carbon-14  which  cannot 
exceed  five  curies  and  one  curie  per 
year,  respectively]  regardless  of  the 
sewage  release  rate.  Thus,  the  licensee's 
very  large  sewage  release  rate  is  not  the 
controlling  factor  and  does  not  obviate 
the  need  for  the  evaluation. 

The  licensee  contends  that  it  is 
irrelevant  that  50%  of  authorized  users 
had  not  reported  sewer  disposal 
information  as  of  December  27, 1990. 
However,  complete  and  timely 
authorized  user  disposal  data  is 
necessary  to  evaluate  the  annual  gross 
quantity  of  licensed  material  discharged 
into  the  sanitary  sewerage  system  to 
ensure  compliance  with  10  CFR 
20.303(d).  Absent  timely  and  continual 
monitoring  of  authorized  user  sewer 
disposal  data,  the  licensee  would  be 
unaware  of  its  10  CFR  20.303(d) 
compliance  status  until  the  data  was 
summed  at  the  end  of  the  year.  As  a 
result,  sewer  disposal  limits  could  be 
unknowingly  exceeded  sometime  during 
a  given  year.  The  licensee  should  be 
well  aware  of  this  problem  since,  as 
reported  in  Inspection  Report  No.  030- 
02764/89002(DRSS),  this  actually  did 
occur  in  1986. 

Restatement  of  Violation  A.6 

10  CFR  20.201(b)  requires  that  each 
licensee  make  such  surveys  as  may  be 
necessary  to  comply  with  all  sections  of 
part  20.  As  defined  in  10  CFR  20.201(a). 
"survey"  means  an  evaluation  of  the 
radiation  hazards  incident  to  the 
production,  use,  release,  disposal,  or 


presence  of  radioactive  materials  or 
other  sources  of  radiation  under  a 
specific  set  of  conditions. 

Contrary  to  the  above,  as  of  December 
14, 1990,  the  licensee  had  not  made 
evaluations  (surveys)  to  assure 
compliance  with  10  CFR  20.101(a).  which 
limits  the  radiation  exposure  to  the 
whole  body  and  extremities. 
Specifically,  radiation  exposure 
evaluations  were  not  made  for  the 
exposure  period  August  1-30. 1990,  to 
evaluate  the  radiation  exposure  of  at 
least  30  research  laboratory  workers 
who  failed  to  submit  their  whole  body 
and  extremity  personnel  monitoring 
devices  for  vendor  processing. 

This  is  a  repeat  violation. 

Summary  of  Licensee's  Response  to 
Violation  A.6 

The  licensee  denies  the  violation  and 
contends  that  its  experience  from 
documented  radiation  exposure  reports 
confirms  that  exposure  to  research 
laboratory  personnel  is  minimal  and, 
therefore,  these  individuals  are  not 
required  to  wear  personnel  dosimetry 
devices  pursuant  to  10  CFR  20.202.  Thus, 
the  licensee  contends  that  deficiencies 
in  evaluating  personnel  dosimetry 
devices  for  research  personnel  are 
irrelevant 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  A.6 

In  effect,  the  licensee  claims  that  it 
has  very  low  radiation  exposure  reports 
from  the  previous  film  badges  worn  by 
the  researchers  in  question,  and  that 
these  reports  constitute  the  licensee's 
survey  or  evaluation  to  show  that 
personnel  monitoring  equipment  is  not 
required  for  these  individuals  pursuant 
to  with  10  CFR  20.202(a)(1).  This  would 
be  acceptable  if  the  licensee,  at  that 
time,  had  had  assurance,  by  way  of 
administrative  controls  or  by  means  of 
evaluations,  that  the  licensed  activities 
performed  by  the  individuals  in  question 
had  not  changed  during  the  period  in 
which  they  failed  to  submit  their 
dosimetry  devices  for  processing. 
However,  licensee  personnel  informed 
the  inspector  at  the  time  of  the 
inspection  that  this  was  not  the  case, 
and  the  licensee  has  provided  no  new 
information  to  show  that  such 
administrative  controls  or  evaluations 
were  in  fact  in  place  at  that  time. 

Restatement  of  Violation  A.8 

License  Condition  No.  20  requires  the 
licensee  to  conduct  its  program  in 
accordance  with  the  statements, 
representations,  and  procedures 
contained  in  a  letter  dated  April  11. 
1986. 
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Item  8  of  the  April  11, 1986  letter 
requires  that  incinerator  operators  be 
instructed  in  the  proper  way  to  record 
amounts  of  radioactive  material 
incinerated  and  be'given  specific  limits 
for  each  radionuclide  which  may  be 
incinerated,  and  that  this  training  and 
retraining  (if  necessary)  be  available  as 
required. 

Contrary  to  the  above,  as  of 
November  27. 1990,  the  individual  who 
conducted  incinerator  operations  in 
early  1990  was  not  adequately 
instructed  to  ensure  that  radioactive 
burn  limits  were  not  exceeded. 

Summary  of  Licensee's  Response  to 
Violation  A.8 

The  licensee  denies  the  violation  and 
states  that  the  incinerator  operator  was 
adequately  instructed  in  his 
responsibilities.  The  licensee  states  that 
it  provided  initial  training  and  that  the 
radiation  safety  office  reviewed  the 
incinerator  operator's  procedures  during 
1990.      j  j 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  A.8 

Section  6  of  Inspection  Report  No. 
03D-02764/90001(DRSS),  states:  "The 
incinerator  operator  stated  during 
inspector  interviews  that  he  was 
confused  and  unsure  of  his 
responsibilities  for  radioactive  material 
incineration."  Had  the  operator  been 
adequately  instructed,  and  had  the 
necessary  retraining  been  provided,  he 
would  not  have  been  confused  and 
would  not  have  incinerated  amounts  of 
radioactive  material  in  excess  of 
specific  limits  provided  to  him. 

Restatement  of  Violation  A.18 

License  Condition  No.  20  requires  the 
licensee  to  conduct  its  program  in 
accordance  with  the  statements, 
representations,  and  procedures 
contained  in  an  application  dated 
August  13, 1984,  including  an  attachment 
dated  August  9, 1984. 

Item  14,  "Solid  Waste  Incineration." 
of  the  August  9, 1984  attachment  to  the 
apphcation  requires  that  materials 
brought  to  the  incinerator  be  clearly 
labeled  as  to  contents. 

Contrary  to  the  above,  on  September 
25, 1990,  several  bags  of  unspecified 
radioactive  wastes  were  delivered  to  the 
incinerator  for  incineration  and  were  not 
labeled  as  to  contents. 

This  is  a  repeat  violation. 

Summary  of  Licensee's  Response  to 
Violation  A.18 

The  licensee  denies  the  violation  and 
states  that  the  bags  were  believed  to  be 
correctly  labeled  when  placed  into  the 


freezer  and  the  labels  fell  off  during 
storage. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  A.18 

Item  14  of  the  August  9, 1984 
attachment  to  the  application  requires 
that  materials  brought  to  the  incinerator, 
not  the  freezer,  be  clearly  labeled  as  to 
contents.  If  the  labels  fell  off  during 
storage,  it  was  the  licensee's 
responsibility  to  ensure  that  the  bags 
were  properly  relabeled. 

Restatement  of  Violation  B 

10  CFR  20.105(b)  requires  that,  except 
as  authorized  by  the  Commission, 
radiation  levels  in  unrestricted  areas  be 
limited  so  that  an  individual  who  was 
continuously  present  in  the  area  could 
not  receive  a  dose  in  excess  of  2 
millirems  in  any  hour  or  100  millirems  in 
any  seven  consecutive  days.  As  defined 
in  10  CFR  20.3(a)(17),  an  unrestricted 
area  is  any  area  access  to  which  is  not 
controlled  by  the  licensee  for  purposes 
of  protection  of  individuals  from 
exposure  to  radiation  and  radioactive 
materials. 

Contrary  to  the  above,  on  December 
11, 1990,  the  licensee  allowed  the 
creation  of  radiation  levels  in  an 
unrestricted  area  such  that  if  an 
individual  were  continuously  present  in 
the  area,  he  could  have  received  a  dose 
in  excess  of  2  millirems  in  any  one  hour 
or  100  millirems  in  any  seven 
consecutive  days,  and  such  levels  had 
not  been  authorized  by  the  Commission. 
Specifically,  radiation  levels  of 
approximately  50  millirems  per  hour 
existed  in  unrestricted  accessible  areas 
near  the  source  shutter  region  of  the 
veterinary  teletherapy  unit  located  in 
the  Medical  Science  Building  Room  E 
357.  This  area  was  unrestricted  because 
the  door  to  the  room  was  open  and 
unlocked,  licensee  personnel  were  not  in 
attendance,  and  access  to  the  room  was 
not  controlled  by  the  licensee. 

Summary  of  Licensee's  Response  to 
Violation  B 

The  licensee  denies  the  violation.  The 
licensee  contends  that  Medical  Science 
Building  Room  E357  is  a  restricted  area 
because  the  door  to  the  room  is  labeled 
"Caution  Radiation  Area"  and  the  door 
to  the  outer  area  is  labeled  "Authorized 
Personnel  Only".  The  licensee  also 
contents  that  NRC  staff  previously 
indicated  that  a  "Caution  Radiation 
Area"  sign  was  sufficient  for  designating 
a  restricted  area. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  B 

As  defined  in  10  CFR  20.3(a)(14),  a 
restricted  area  is  any  area  access  to 


which  is  controlled  by  the  licensee  for 
purposes  of  protection  of  individuals 
from  exposure  to  radiation  and 
radioactive  materials.  Conversely,  as 
defined  in  10  CFR  20.3(a)(17),  an 
unrestricted  area  is  any  area  access  to 
which  is  not  controlled  by  the  licensee 
for  purposes  of  protection  of  individuals 
from  exposure  to  radiation  and 
radioactive  materials.  While  a  "Caution 
Radiation  Area"  sign  fulfills  the 
requirement  of  10  CFR  20.203(b),  the 
mere  posting  of  precautionary  signs  on  a 
door  does  not  ensure  that  individuals 
will  not  enter  the  area  and  therefore 
does  not  define  an  area  as  either 
restricted  or  unrestricted.  Positive 
access  control  can  only  be  achieved  by 
mechanical  means  such  as  locking  the 
area  or  by  the  presence  of  license 
personnel  who  have  been  instructed  to 
control  access. 

As  stated  in  section  23  of  Inspection 
Report  No.  030-02764/90001(DRESS).  the 
inspectors  observed  the  outer  area  door 
ajar  and  the  door  to  the  teletherapy  unit 
irradiation  area  also  ajar  with  the  key  to 
the  treatment  room  door  in  the  door 
lock.  Both  areas  were  unattended. 
Furthermore,  the  key  to  operate  the 
teletherapy  unit  and  expose  the  source 
was  on  the  key  ring  attached  to  the 
room  key.  In  this  instance,  in  the 
absence  of  positive  access  control,  the 
area  in  question  was,  at  that  time,  an 
unrestricted  area. 

n.  Violations  Denied  in  Part 

Restatement  of  Violation  A.4 

License  Condition  No.  20  requires  the 
licensee  to  conduct  its  program  in 
accordance  with  the  statements, 
representations,  and  procedures 
contained  in  a  letter  dated  April  11, 
1986. 

Item  9(a)  of  the  April  11, 1986  letter 
requires  that  laboratories  be  surveyed 
with  a  wipe  test  at  least  monthly  when 
less  than  millicurie  amounts  of 
"unsealed"  radionuclides  are  used  and 
weekly  when  millicurie  amounts  are 
used. 

Contrary  to  the  above,  research 
laboratory  survey  (wipe  tests)  have  not, 
in  all  cases,  been  performed  at  the 
required  frequencies,  as  evidenced  by 
the  following  examples: 

a.  Crosley  Building  Room  No.  1406, 
where  microcurie  quantifies  of 
unsealed  C-14  were  used  on  at  least  a 
monthly  basis  from  September  1989  to 
December  1990,  was  not  wipe  tested 
during  that  time. 

b.  Crosley  Building  Rooms  No.  300  and 
309,  where  millicurie  quantities  of 
unsealed  Tc-99  and  1  c-9Dm  were 
used  on  a  weekly  basis  from  March 
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1990  to  December  1990.  were  not  wipe 
tested  weekly  on  at  least  ten 
occasions  during  this  period. 

c.  Crosley  Building  Room  No.  1307, 
where  microuirie  quantities  of 
unsealed  C-14  were  used  in  June  and 
October  1990,  was  not  wipe  tested 
during  either  of  these  two  months  of 
use. 

d.  Medical  Sciences  Building  Room  No. 
6205,  where  millicurie  quantities  of 
unsealed  S-35  were  used  on  October  4 
and  11, 1990,  was  not  wipe  tested 
during  that  month. 

This  is  a  repeat  violation.. 

Summry  of  Licensee 's  Response  to 
Violation  A.4 

The  licensee  denies  example  (a)  in 
part  and  example  (b)  in  whole  and 
admits  examples  (c)  and  (d).  In  response 
to  example  (a),  the  licensee 
acknowledges  that  required  surveys 
were  not  conducted  in  September  and 
October  1990  and  claims  that  its  records 
show  that  surveys  were  conducted  in 
November  and  December  1990  for  the 
indicated  laboratory.  However,  the 
licensee  makes  no  response  regarding 
the  missing  surveys  between  September 
1989  and  August  1990  and  does  not 
provide  documentation  of  the  claimed 
November  and  December  1990  surveys. 
With  regard  to  example  (b),  the  licensee 
contends  that  all  surveys  were 
performed  as  required  and  that  the 
"missed"  surveys  were  during  periods  of 
no  use. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  A.4 

With  regard  to  example  (a),  the 
licensee  provided  no  documentation  to 
support  its  contention  that  surveys  were 
conducted  in  two  of  the  months  cited; 
therefore  NRC  does  not  intend  to  amend 
the  example  at  this  time.  In  any  event, 
example  (a)  is  still  a  valid  example 
because  the  licensee  does  not  dispute 
that  sur\eys  were  not  conducted  during 
there  remaining  14  months  specified  in 
the  example. 

With  regard  to  example  (b),  NRC  is 
withdrawing  that  example  based  on  the 
licensee's  explanation  that  the  "missed" 
surveys  were  during  periods  of  no  use. 
Violation  A.4  remains  a  violation, 
however,  since  examples  (a),  (c),  and  (d) 
remain  valid  examples:  and  because  the 
licensee  admits  that  the  wipe  tests  were 
not  in  all  cases  performed  at  the 
required  frequencies. 

Restatement  of  Violation  A.7 

10  CFR  19.12  requires,  in  part,  that  all 
individuals  working  in  a  restricted  area 
be  instructed  in  the  precautions  and 
procedures  to  minimize  exposure  to 
radioactive  materials,  in  the  purpose 


and  functions  of  protective  devices 
employed,  and  in  the  applicable 
provisions  of  the  Commission's 
regulations  and  licenses. 

Contrary  to  the  above,  individuals 
who  were  working  in  restricted  areas 
had  not  been  instructed  in  the 
precautions  and  procedures  to  minimize 
exposure,  and  the  applicable  provisions 
of  the  Cominission's  regulations  and 
licenses.  Specifically,  as  of  December  4, 
1990,  two  Central  Pharmacy  employees 
and  nine  Grounds  and  Transportation 
Department  employees  were  not 
instructed  in  the  health  protection 
problems  associated  with  exposure  to 
radioactive  materials  or  the  precautions 
or  procedures  to  minimize  exposure;  and 
the  two  Pharmacy  employees  worked  in 
the  radioactive  material  package 
receipt/storage  area,  a  restricted  area, 
and  the  nine  Grounds  employees 
routinely  frequented  restricted  areas  in 
the  performance  of  their  duties. 

Summary  of  Licensee's  Response  to 
Violation  A.7 

The  licensee  denies  the  violation  in 
part.  Specifically,  the  licensee  denies 
that  one  of  the  two  Central  Pharmacy 
employees  in  question  was  not 
instructed  as  required.  The  licensee 
admits  that  the  nine  Grounds  and 
Transportation  Department  employees 
were  not  instructed  as  required. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  A.7 

As  stated  in  Section  6.d.  of  Inspection 
Report  No.  030-02764/90001(DRSS).  the 
NRC  conclusion  about  the  two  Central 
Pharmacy  employees  is  based  on 
inspector  interviews.  The  licensee  has 
provided  no  further  explanation  or 
documentation  to  support  its  position; 
therefore,  NRC  does  not  intend  to 
amend  the  citation  at  this  time.  In  any 
event,  Violation  A.7  remains  a  violation 
since  the  licensee  admits  that  at  least 
ten  of  the  eleven  individuals  specified  in 
the  violation  had  not  been  instructed  as 
required. 

Restatement  of  Violation  A.  10 

Licensee  Condition  No.  20  requires  the 
licensee  to  conduct  its  program  in 
accordance  with  the  statements, 
representations,  and  procedures 
contained  in  a  letter  dated  May  17, 1990. 

The  May  17, 1990  letter,  with 
enclosure,  requires  the  Radiation  Safety 
Officer,  through  the  Radiation  Safety 
Office  staff,  to  conduct  audits  on  a  semi- 
annual schedule  of  each  laboratory  or 
area  authorized  for  use  of  licensed 
material. 

Contrary  to  the  above,  from  June  14, 
1990  through  December  31. 1990,  the 
Radiation  Safety  Office  staff  did  not 


audit  approximately  50%  of  the  700 
laboratories  or  areas  where  radioactive 
material  is  authorized  for  use. 

Summry  of  Licensee's  Response  to 
Violation  A.IO 

The  licensee  admits  the  violation  in 
part  but  states  that  all  areas  were 
surveyed  for  radiation  and  that  certain 
elements  of  an  audit  were  performed 
during  the  radiation  surveys.  The 
licensee  states  that  it  was  unaware  that 
the  audit  requirement  was  incorporated 
into  its  NRC  license. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  A.IO 

Although  the  licensee  states  that  some 
elements  of  an  audit  were  performed 
during  lat>oratory  radiation  surveys,  it 
admits  that  audits  were  not  completed 
as  required.  NRC  expects  the  licensee  to 
be  cognizant  to  applicable  regulatory 
requirements  and  commitments 
incorporated  by  reference  into  its 
license. 

UL  Licensee's  Request  for  Mitigation  of 
Civil  Penalty 

Restatement  of  Licensee 's  Request  for 
Reconsideration  Regarding  Escalation 
Based  on  Identification  and  Reporting 

The  licensee  argues  that  it  reported 
twelve  of  the  alleged  violations, 
identified  sixt)f  the  violations  that  the 
University  either  admits  of  admits  in 
part,  and  corrected  many  violations 
prior  to  the  time  that  NRC  conducted  its 
inspection  in  1990.  (Regarding  this  latter 
point),  the  licensee  gives  as  examples 
A.4,  A.5,  A.7,  A.12.  A.13  and  A.15.) 
Under  these  circumstances,  the  licensee 
contends  that  escalation  of  the  base 
civil  penfaly  by  50%  under  Section  V.B.I, 
of  the  Enforcement  Policy  is  an  abuse  of 
discretion.  With  respect  to  the  violations 
that  the  licensee  admits,  but  did  not 
identify,  the  licensee  believes  that  NRC 
has  not  provided  any  basis  which 
demonstrates  that  the  licensee  should 
have  reasonably  discovered  the 
violation  before  the  NRC  identified  it. 

NRC  Evaluation  of  Licensee's  Request 
for  Reconsideration  Regarding 
Escalation  Based  on  Identification  and 
Reporting 

The  licensee  was  well  aware  of  many 
of  the  violations,  since  nine  of  them 
were  identified  during  a  1989  inspection 
and  were  found  again  during  the  1990 
inspection.  In  addition,  the  licensee  was 
aware  of  deficiencies  in  key  program 
areas  and  had  not  corrected  these 
weaknesses.  This  indicates  that  the 
licensee,  while  aware  of  the  existence  of 
some  of  the  violations,  had  not  taken 
immediate  effective  action  in  1989  to 
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correct  the  problems.  The  NRC 
Enforcement  Policy  provides  in 

Paragraph  V.B.I. No 

consideration  will  be  given  to  a 
reduction  in  penalty  if  the  licensee  does 
not  take  immediate  action  to  correct  the 
problem  upon  discovery  *  •  *•• 
Moreover,  although  the  licensee 
identified  some  violations,  13  of  the  21 
violations  (more  than  50%)  were 
identified  solely  by  the  NRC.  and  those 
violations  could  have  been  identified 
earlier  by  the  licensee  through  increased 
management  attention  and  an  effective 
self-audit  program. 

Restatement  of  Licensee 's  Request  for 
Reconsideration  Regarding  Escalation 
Based  on  Past  Performance 

The  licensee  recognizes  that  the  basis 
for  escalating  the  base  civil  penalty  by 
100%  due  to  past  poor  performance  is 
the  fact  that  the  NRC.  in  an  enforcement 
'  action  dated  July  2, 1990.  issued  a 
citation  for  a  Severity  Level  II  program 
with  regard  to  the  University  Radiation 
Safety  Program.  As  the  licensee  notes. 
NRC  found  that  many  of  the  currently 
identified  violations  are  repetitions  of 
problems  which  resuhed  in  the  prior 
enforcement  action.  The  licensee 
contends  that  NRC  has  ignored  the  fact 
that  the  1990  inspection  period  followed 
the  July  1990  enforcement  action  by  a 
little  more  than  four  months.  While 
some  of  the  alleged  violations  are 
characterized  by  the  NRC  as  repeat 
violations,  the  University  views  these 
alleged  violations  as  examples  of 
continuing  problems  for  which  the  four 
month  time  period  between  July  and 
November  1990  was  not  sufficient  for 
corrective  actions  to  be  fully 
implemented  and  perfected. 

NRC  Evaluation  of  Licensee's  Request 
for  Reconsideration  Regarding 
Escalation  Based  on  Past  Performance 

The  NRC  acknowledges  that  the 
enforcement  action  for  the  1989  NRC 
inspection  (EA  90-040)  was  forwarded 
to  the  licensee  by  letter  dated  July  2. 
1990.  However,  the  enforcement  action 
resulted  from  problems  identified  during 
an  inspection  conducted  on  August  25. 
1989  and  during  the  period  September 
19, 1989  through  October  6, 1989. 
Findings  from  this  inspection  were 
initially  conveyed  to  licensee 
representatives  at  the  conclusion  of  the 
site  inspection  on  October  6, 1989. 

Although  EA  90-040  was  issued  on 
July  2. 1990  the  University  was  provided 
with  detailed  NRC  inspection  and 
consultant  audit  findings,  including 
description  of  specific  problem?  and 
program  weaicnesses,  on  several 
occasionii  between  Octobe-  6, 1980  and 
February  16. 1990.  Since  the  subsequent 
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inspection  of  the  NRC  licensed  program 
was  conducted  during  the  period 
November  28. 1990  through  December 
27. 1990.  the  licensee  had  approximately 
twelve  months  to  correct  known 
problems.  Therefore,  ample  time  was 
available  to  the  licensee  to  fully 
implement  lasting  and  effective 
corrective  actions  for  1989  inspection 
findings. 

As  pointed  out  by  the  licensee,  the 
NRC  acknowledged  the  initiatives  taken 
by  licensee  management  in  1989  to 
identify  and  correct  problems.  These 
initiatives  resulted  in  the  NRC's  decision 
not  to  issue  a  civil  penalty  for  the 
Severity  Level  II  problem  identified  in 
the  Notice  of  Violation  dated  July  2. 1990 
(EA  90-040). 

Many  of  the  currently  identiHed 
violations  are  repetitions  or 
continuations  of  problems  which 
resulted  in  EA  90-040.  The  NRC 
Enforcement  Policy  provides  in 
paragraph  V.B.3..  that  in  weighing  past 
performance,  consideration  is  given  to 
the  effectiveness  of  previous  corrective 
actions  for  similar  problems  and  prior 
performance  in  the  area  of  concern. 
Failure  to  implement  effective  and 
lasting  corrective  action  for  prior  similar 
problems,  warrants  an  increase  in  the 
civil  penahy. 

Restatement  of  Licensee's  Request  for 
Reconsideration  Regarding  Escalation 
Based  on  Duration 

The  licensee  correctly  notes  that  NRC 
further  increased  the  base  civil  penalty 
by  100%  due  to  the  duration  of  the 
problem  concerning  the  lack  of  adequate 
control  of  licensed  activities  because 
many  of  the  specific  violations, 
including  the  more  safety  significant 
violations  associated  with  inventory  of 
radioactive  materials,  disposal  of 
radioactive  waste  through  the  sanitary 
sewers,  and  personal  dosimetry,  existed 
for  periods  in  excess  of  one  year.  The 
licensee  denies  the  alleged  violations 
regarding  inventory  of  radioactive 
materials,  disposal  of  radioactive  waste 
through  the  sanitary  sewers  and 
personal  dosimetry,  all  of  which  the 
NRC  claims  are  the  nwre  safety 
significant  violations  (A.l,  A.3  and  A.6). 
Moreover,  the  licensee  asserts  that,  at 
the  present  time,  it  is  in  full  comphance 
with  respect  to  all  of  the  alleged  21 
violations. 

NRC  Evaluation  of  Licensee's  Request 
for  Reconsideration  Regarding 
Escalation  Based  on  Duration 

The  NRC  Enforcement  Policy  provides 
in  paragraph  VJ.6.  that  a  greater  civil 
penalty  may  be  imposed  if  violations 
continue.  For  example,  if  the  licensee  is 
aware  of  a  condition  which  results  in 


ongoing  violations  and  fails  to  initiate 
effective  corrective  actions,  it  may  be 
considered  for  additional  civil  penalties. 
Although  licensee  senior  management 
became  aware  of  many  of  the 
programmatic  weaknesses  in  1989  and 
some  corrective  actions  were  initiated, 
these  actions  were  not  properly  focused 
to  achieve  adequate  regulatory 
compliance.  As  a  result,  many  of  the 
problems  still  existed  at  the  time  of  the 
November  26-December  27. 1990 
inspection. 

The  licensee  contends  that  many  of 
the  citations  were  not  valid,  including 
those  deemed  by  the  NRC  as  more 
safety  signiTicant.  Moreover,  the 
licensee  states  it  is  in  full  compliance  at 
this  time.  However,  as  explained  above, 
the  NRC  has  found  no  basis  for 
withdrawing  any  of  the  violations 
(example  A.4.b  is  being  withdrawn) 
identified  in  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty. 
Furthermore,  full  compliance  is  expected 
of  all  NRC  licensees.  The  fact  that  the 
licensee  is  now  in  full  compliance  has 
no  bearing  on  the  assessment  of  the  civil 
penalty,  which  is  for  the  failure  to 
completely  correct  a  breakdown  in  the 
control  of  several  significant  aspects  of 
the  licensee's  radiation  safety  program, 
a  problem  that  existed  at  the  time  of  the 
1990  inspection. 

IV.  NRC  Conclusion 

Based  on  the  information  presented 
by  the  licensee  and  evaluated  by  the 
NRC  NRC  concludes  that  the  violations 
did  occur  and  that  the  licensee  has  not 
provided  an  adequate  basis  for 
mitigation  of  the  civil  penalty. 
Consequently,  the  proposed  civil  penalty 
in  the  amount  of  $8,750  should  be 
imposed. 

[FR  Doc.  91-23478  Filed  9-27-91;  8:4S  am] 

MLUNQ  CODE  7SI041-II 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

RaqiMst  for  Cl«aranc«  of  Form  SF 
2823 

aqency:  Office  of  Personnel 
Management 

action:  Notice. 

tiJMMARV:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Form  SF  2823. 
Designation  of  Beneficiary  (Federal 
Employees'  Group  Life  Insurance 
Program),  is  for  use  by  any  Federal 
employee  or  annuitant  covered  by  the 
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Federal  Employees'  Group  Life 
Insurance  Program  to  instruct  the  Office 
of  Federal  Employees'  Group  Life 
Insurance  how  to  distribute  the 
proceeds  of  his/her  life  insurance  when 
the  statutory  order  of  precedence  does 
not  meet  his/her  needs. 

Although  as  indicated,  this  form  can 
be  used  by  both  annuitants  and 
employees,  this  clearance  applies  only 
to  annuitants;  approximately  1.000  forms 
SF  2823  will  be  completed  per  year.  The 
form  requires  15  minutes  to  fill  out.  The 
annual  burden  is  250  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy,  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
30. 1991. 

ADDRESSES:  Send  or  deliver  comments 
to— 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management,  1900  E.  Street, 
NW..  CHP  500,  Washington,  DC  20415, 
and 
Joseph  Lackey,  0PM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  room  3002, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Smith-Toomey  (202)  606- 
0623. 

Office  of  Personnel  Management. 
Constance  Berry  Newman, 

Director 

[KR  Doc.  91-23471  Filed  9-27-91;  8:45  am] 

KLUNG  CODE  MZS-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

September  24, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

He-Ro  Group.  Lid. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7266) 
The  Money  Store.  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
7267) 
Maxum  Health  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7268) 


Nuveen  Insured  Quality  Municipal 
Opportunity  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7269) 
The  Ziegler  Company 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
7270) 
IBP.  Inc. 
Rights  to  Purchase  Additional  Shares  of 
Common  Stock  (File  No.  7-7271) 
Marifarms,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7272) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  16, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
)onathan  G.  Katz. 
Secretary. 

|FR  Doc.  91-23418  Filed  9-27-91;  8:45  am] 
BILUNO  CODE  MIO-OI-M 


[Release  No.  34-29713;  File  No.  SR-NASD- 
91-21] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to  the 
OTC  Bulletin  Board  Service 

September  20, 1991. 

On  May  3, 1991,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-NASD-91-21). 
pursuant  to  section  ig(b)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  to  amend  the  OTC  Bulletin 


Board  Service  ("Service")  to  implement 
certain  system  enhancements  and  to 
request  partial  accelerated  approval  for 
an  interim  extension  of  the  Service 
through  November  30, 1991.  The 
Commission  granted  accelerated 
approval  of  the  interim  extension  and 
noticed  the  proposed  rule  change  in  the 
Federal  Register  for  public  comment.* 
No  comments  were  received  in  response 
to  the  solicitation.  This  order  approves 
the  proposed  rule  change  to  implement 
the  system  enhancements. 

On  May  1, 1990.  the  Commission 
issued  an  order  approving  the  operation 
of  the  NASD's  OTC  Bulletin  Board 
Service  for  a  pilot  term  of  one  year.'  The 
Service  provides  an  electronic  quotation 
medium  for  NASD  members  to  enter  and 
display  quotations  in  non-NASDAQ 
OTC  securities  in  which  they  are 
registered  as  market  makers.* 

Based  on  its  experience  with  the 
administration  of  the  Service  over  the 
last  year,  the  NASD  identified  several 
enhancements  that  would  make  the 
Service  more  responsive  to  the 
operational  needs  and  trading  practices 
of  member  firms.  The  NASD,  tlierefore. 
has  requested  approval  of  the  following 
enhancements:  (1)  Access  to  Bulletin 
Board  functionality  on  page  one  of  the 
NASDAQ  Workstation  service;  (2)  a 
query  capability  to  allow  retrieval  of  all 
market  makers'  quotations  in  an 
unlisted  security  in  the  form  of  ranked 
bids  and  offers  [i.e.,  bids  arrayed  from 
the  highest  to  the  lowest  and  offers  from 
the  lowest  to  the  highest  with  the 
corresponding  market  maker  identifiers); 
(3)  modification  of  the  bid/offer  price 
fields  to  6  digits  on  either  side  of  a 
decimal;  and  (4)  calculation  and 
dissemination  of  an  inside  market  for 
each  unlisted  security  in  which  market 
makers  have  entered  priced  quotations 
(either  one  or  two-sided). 

Because  market  makers  are  precluded 
from  entering  indicative  bids/offers  [i.e., 
non-firm  bid/offer  prices)  into  the 
Service  for  domestic  securities.*  it  is 


'  15  U.S.C.  78s(b)(l)  (1982). 


»  See  Securities  Exchange  Act  Release  No.  28946 
(March  6. 1991),  56  FR  10932. 

'  Securities  Exchange  Act  Release  No.  27975  (May 
1. 1990).  55  FR  19124. 

*  The  principal  operational  features  of  the  Service 
were  fully  described  in  File  No.  SR-NASD-88-19. 
See  Securities  Exchange  Act  Release  No.  25949  (July 
28.  1986),  53  FR-2909e. 

'  See  Securities  Exchange  Act  Release  No.  28946 
(March  6. 1991).  56  FR  10^32.  Market  makers  may 
enter  unpriced  indications  of  interest  or  bid 
wanted/offer  wanted  indications,  however,  in 
domestic  securities. 


Federal  Reyster  /  Vol.  56.  No.  189  /  Monday.  September  3a  1991  /  Notices 48501 


now  possible  for  the  NASD  to  calculate 
and  display  an  inside  market  to  member 
firms  based  entirely  upon  firm,  priced 
entries.  The  NASD  stated  that  it 
believes  that  the  availability  of  such 
quotation  information  should  expedite 
price  discovery  in  individual  securities 
and  foster  the  execution  of  retail  orders 
at  the  best  available  price.  Foreign 
securities/ADRs  remain  subject  to  the 
twice-daily,  update  limitation,  and, 
therefore,  priced  bids/offers  in  theses 
securities  remain  indicative.  To  the 
extent  that  market  makers  enter 
indicative  bids/offers  for  unlisted 
foreign  securities/ADRs,  inside  markets 
would  be  calculated  and  disseminated 
in  virtually  the  same  manner  as  they  are 
for  domestic  issues  quoted  in  the 
Service.  However,  the  indicative 
character  of  these  quotations  will  be 
clearly  identified  to  differentiate  them 
from  inside  quotations  for  domestic 
securities  quoted  in  the  Service. 

The  NASD  also  stated  it  will  continue 
to  work  closely  with  the  Commission 
staff  in  developing  enhancements  to  the 
Service  mandated  by  passage  of  the 
Securities  Enforcement  Remedies  and 
Penny  Stock  Reform  Act  of  1990," 
including  the  phased  implementation  of 
last  sale  reporting.^ 

The  Commission  has  detennined  that 
it  is  appropriate  to  approve  the  NASD's 
proposed  rule  change  because  the 
Commission  believes  it  is  consistent 
with  sections  15A(b)  (6)  and  (11).  17B. 
and  llA(a)(l)  of  the  Act.'  Section 
15A(b][6]  requires,  among  other  things, 
that  the  NASD's  rules  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  and  to  protect  investors  and 
the  public  interest.  Section  15A(b)(ll) 
authorizes  the  NASD  to  adopt  rules 
governing  the  form  and  content  of 
quotations  for  securities  traded  over- 
the-counter  for  the  purposes  of 
producing  fair  and  informative 
quotations,  preventing  misleading 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations. 

Section  17B  requires  the  Commission 
to  facilitate  the  development  of  one  or 
more  automated  quotation  systems  for 
the  collection  and  dissemination  of 
information  for  all  penny  stocks.  That 
section  also  states  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 


•  Securities  Enforcement  Remedies  and  Penny 
Stock  Reform  Act  of  1990.  signed  October  IS.  1990. 
Pub.  L.  101-42a  15  U.S.C.  78q-2  (1990). 

^  See  letter  from  Frank  ].  Wilson,  Executive  Vice 
rresiderrt  and  General  Counsel,  NASD,  to  William 
H.  Heyman.  Director.  Dhition  of  Market  Regulation. 
SEC.  dated  August  20.  ISei. 

•  15  U.S.C  7ao-3  (1902). 


maintenance  of  fair  and  orderly  markets 
to  improve  significantly  the  information 
available  with  respect  to  quotations  for 
and  transactions  in  penny  stocks. 

Section  llA(a)(l)  sets  forth  the 
Congressional  findings  and  policy  goals 
respecting  the  development  of  a 
National  Market  System.  Specifically, 
the  Congress  found  that  new  data 
processing  and  cpmmunications 
techniques  should  be  applied  to  improve 
the  efficiency  of  market  operations, 
broaden  the  distribution  of  market 
information,  foster  competition  among 
market  participants  and  enhance 
opportunities  for  the  best  execution  of 
customer  orders. 

By  implementing  these  system 
enhancements,  the  NASD  is  improving 
the  availability  of  quotation  and 
transaction  information  in  penny  stocks 
and  facilitating  the  execution  of 
customer  orders  at  the  best  available 
price  and  fair  dealing  among  the  Service 
market  makers.  These  enhancements 
should  further  the  efficiency  of  pricing 
and  assist  market  makers  in  negotiating 
the  execution  of  customer  orders  at  the 
best  available  price. 

Accordingly,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder,  and  that  it  is  appropriate  to 
approve  the  proposed  rule  change. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  be,  and  hereby  Is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  91-23415  Filed  9-27-91;  8:45  am] 

MLi-INO  COOe  MIO-OI-M 

[ReleM*  No.  34-29711;  File  No.  SR-NASD- 

91-33] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  DeaJers,  Inc. 
Relating  to  Amendments  to  the 
Uniform  Application  for  Securities 
Industry  Registration  or  Transfer, 
Form  LM  and  the  Uniform  Ternrtination 
Notice  for  Securities  Industry 
Registration,  Form  U-5 

September  20, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s{b)(l),  notice  is  hereby 
given  that  on  July  23, 1991.  the  National 
Association  of  Securities  Dealers,  Inc. 


("NASD"  or  "Association")  filed  with 
die  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC")  a 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Otganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  has  proposed  amendments 
to  the  Uniform  Application  for  Securities 
Industry  Registration  or  Transfer,  Form 
U-4  and  Uniform  Termination  Notice  for- 
Securities  Industry  Registration.  Form 
U-5.  The  proposed  changes  to  Form  1 1-4 
and  Form  U-5  are  being  made  in 
response  to  the  enactment  of  the 
Securities  Act  Amendments  of  1990  and 
The  Securities  Enforcement  Remedies 
and  Penny  Stock  Reform  Act  of  1990. 
These  new  laws  will  require  several 
changes  to  the  disciplinary  disclosure 
questions  in  Form  U-4  and  U-5.  Certain 
other  minor  changes  were  requested  by 
the  Commodity  Futures  Trading 
Commission  and  the  National  Futures 
Association. 

II.  Self-ReguJatory  OrganiEation's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  witii  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  NASD  is  proposing  to  make 
certain  amendments  to  the  Uniform 
Apphcation  for  Securities  Industry 
Registration  or  Transfer,  Form  U-4  and 
the  Uniform  Termination  Notice  for 
Securities  Industry  Registration,  Form 
U-5.  The  proposed  changes  to  these 
forms  are  the  result  of  the  enactment  of 
The  Securities  Acts  Amendments  of 
1990  •  and  the  Securities  Enforcement 


*  17  CFR  300JO-3(a)(lZ). 


■  Pub,  L  101-550.  November  IS.  1998. 104  Stat. 
2711 
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Remedies  and  Penny  Stock  Reform  Act 
of  1990.^  These  new  laws  which  expand 
the  definition  of  statutory 
disqualification  in  section  3(a)(39)  of  the 
Act  and  expand  the  enforcement  powers 
of  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
require  that  changes  be  made  to  the 
Forms  U-4  and  U-5.  Certain  minor 
changes  to  these  forms  were  also 
requested  by  the  Commodity  Futures 
Trading  Commission  {"CFTC")  and  the 
National  Futures  Association  ("NFA '). 

The  Form  U-4  is  being  amended  to 
provide  for  the  following: 

Page  1 — A  minor  change  was  made  to 
the  explanation  for  the  Series  3  and 
Series  5  exams  by  adding  the  word 
"examination."  This  change  was 
requested  by  the  NFA  for  the  Series  3  as 
there  is  some  confusion  as  to  why  the 
box  should  be  checked  since  it  does  not 
reflect  a  category  of  registration  but 
only  an  exam  request.  Since  the  same 
situation  was  true  for  the  Series  5, 
"examination"  was  added  to  that  line  as 
well. 

Page  3 — Page  3  contains  several 
changes  to  the  disciplinary  questions  as 
a  result  of  the  enactment  of  the 
Securities  Act  Amendments  of  1990 
which  became  effective  November  15, 
1990.  This  law  specifies  that  certain 
actions  taken  by  foreign  financial 
regulatory  authorities  will  now  be 
considered  statutory  disqualifications 
under  the  Act.  In  order  to  accommodate 
this  law,  the  definition  of  a  foreign 
financial  regulatory  authority  is  being 
added  to  the  form  and  language 
reflecting  this  change  has  been  inserted 
in  certain  questions  under  Item  22, 
where  appropriate. 

The  Securities  Enforcement  Remedies 
and  Penny  Stock  Reform  Act  of  1990 
which  became  effective  October  15, 1990 
provided  the  Securities  and  Exchange 
Commission  with  additional 
enforcement  remedies  for  certain 
securities  violations.  Item  22D5  has  been 
added  to  reflect  these  enforcement 
powers  which  include  cease  and  desist 
authority  and  the  ability  to  impose  a 
civil  monetary  penalty. 

Page  4 — A  minor  change  has  been 
made  to  the  firm  certification  on  the 
bottom  of  Page  4.  The  last  sentence 
certifies  that  the  firm  has  communicated 
with  the  employee's  previous  employers 
for  the  past  three  years.  The  CFTC  had  a 
five-year  rule,  which  was  noted  in 
parenthesis  following  this  sentence.  Due 
to  a  recent  rule  change,  the  CFTC  now 
requires  employment  verification  for 
three  years,  so  the  clause  relating  to 
commodities  has  been  deleted. 


UMI 


'  Pub.  L  101-429.  October  IS,  1990. 104  Stat.  931. 


The  Form  U-5  is  being  amended  to 
provide  for  the  following: 

The  instructions  and  form  have  been 
modified  to  include  changes  to  the 
disciplinary  questions  consistent  with 
the  Form  U-4.  There  has  also  been 
added  an  optional  certification  section 
so  that  previously  filed  information  does 
not  have  to  be  filed  on  subsequent 
forms. 

Representatives  of  the  North 
American  Securities  Administrators 
Association  ("NASAA")  and  the  NASD 
considered  these  modifications  and 
NASAA  and  the  NASD  Board  of 
Governors  have  approved  the 
amendments  which  are  the  subject  of 
this  filing. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b](6)  under  the  Act,  as  amended.  In 
pertinent  part,  section  15A(b)(6) 
mandates  that  the  rules  of  a  national 
securiUes  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest, 
among  other  things.  The  NASD  believes 
the  proposed  rule  change  is  fully 
consistent  with  the  NASD's  authority  to 
adopt  appropriate  qualifications  and 
registration  requirements  for  persons 
associated  with  NASD  members  or 
applicants  for  NASD  membership. 
Article  IV,  section  2  of  the  NASD  By- 
Laws  authorizes  the  Board  to  prescribe 
the  form  used  by  any  person  who 
wishes  to  make  application  for 
registration  with  the  NASD.  The  NASD 
believes  the  proposed  changes  to  these 
forms  are  consistent  with  and  will  help 
implement  the  Securities  Act 
Amendments  of  1990  and  the  Securities 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed  rule 

change,  or 

B.  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 

Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  21, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-23417  Filed,  9-27-91;  8:45  a.m.) 
BILUNG  CODE  t01(M>1-«i 


[Release  No.  34-29714;  RIe  No.  SR-PHLX- 

91-11) 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  Specialists' 
Responsibilities  to  Handle  Limit 
Orders  When  Options  Orders  Become 
Subject  to  a  Cancellation/ 
Replacement  Process 

September  20, 1991. 

On  May  20. 1991.  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
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of  1934  ("Act")'  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  (1) 
establishing  procedures  governing  floor 
broker  notification  and  the  maintenance 
of  limit  order  book  priority  of  orders 
subject  to  a  cancel/replacement  process 
and  (2)  requiring  floor  official  approval. 
30  minutes  before  the  opening,  of  a 
specialist's  refusal  to  accept  stop  and/or 
slop  limit  orders  on  the  book. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29424  (July  9. 
1991).  56  FR  32460  (July  16. 1991).  No 
comments  were  received  on  the 
proposed  rule  change.^ 

First,  the  proposal  adds  new  Options 
Floor  Procedure  Advice  ("OFPA")  A-6 
to  Exchange  rules.  OFPA  A-6  requires  a 
specialist  to  notify  floor  brokers  in  the 
event  orders  placed  on  the  book  become 
subject  to  a  cancel/replacement  process, 
as  well  as  to  ensure  that,  to  the  extent 
possible,  any  such  replacement  orders 
will  not  incur  a  loss  of  the  priority  they 
established  prior  to  the  cancel/ 
replacement  process.  Current  Exchange 
rules  do  not  require  a  specialist  to  give 
this  notification  or  protect  the  priority  of 
an  order  subject  to  the  cancel 
replacement  process.  The  Exchange 
believes  that  these  procedures  are 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  they  protect  investors  and  the 
public  interest  by  ensuring  that  floor 
brokers  do  not  gain  priority  for  their 
orders  simply  by  knowing  in  advance 
that  an  event  warranting  a  complete 
cancel/replacement  process  is  about  to 
occur. 

Second,  the  proposal  would  transfer 
the  current  provisions  of  OFPA  A-6  to 
OFPA  A-5,  which  pertains  to  the 
execution  of  stop  and  stop  limit  orders. 
Two  changes  would  be  made  in  the 
provisions  to  be  transferred  to  OFPA 
A-5;  (1)  A  specialist  would  be  required 
to  receive  floor  official  approval  of  the 
specialist's  refusal  to  accept  stop  and/or 
stop  limit  orders  on  the  book  30  minutes 
before  the  opening,  instead  of  45 
minutes;  and  (2)  the  return  of  all  stop 
and  stop  limit  orders  entrusted  to  a 
specialist  must  be  made  to  the 
responsible  member  immediately  after 
floor  official  approval,  instead  of  one 
half  hour  before  the  opening.  The  PHLX 
believes  that  requiring  floor  official 
approval  30  minutes  before  the  opening. 


'15U.S.C.  78«(b)(l)(1988). 

'  1-CFR240.19b-4(]990). 

"  On  lune  10. 1991.  the  PHLX  amended  the 
proposed  rule  change  to  state  the  purpose  for 
requiring  that  floor  official  approval  of  the  refusal  to 
accept  slop  and/or  stop  limit  ordei^  be  given  30 
minutes  instead  of  45  minutes  t>efore  the  opening. 
See  letter  from  Edith  Helman.  Law  Clerk,  PHLX,  to 
Monica  MicheliMi.  Staff  Attorney.  SEC,  dated  June 
10. 1990. 


instead  of  45  minutes,  is  necessary 
because  the  PHLX  membership  is  not 
required  to  be  present  prior  to  30 
minutes  before  the  opening.  Further,  the 
PHLX  believes  that  requiring  a  specialist 
to  return  all  refused  stop  and  stop  limit 
orders  immediately  after  floor  official 
approval,  instead  of  30  minutes  before 
the  opening,  is  appropriate  in  light  of  the 
proposed  requirement  that  floor  officials 
approve  such  refusal  30  minutes  before 
the  opening. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6.*  First,  the 
Commission  finds  that  the  proposal  to 
require  a  specialist  to  notify  floor 
brokers  in  the  event  orders  placed  on 
the  book  become  subject  to  a  cancel/ 
replacement  process  and  to  ensure  that, 
to  the  extent  possible,  any  such 
replacement  orders  will  not  incur  a  loss 
of  the  priority  they  established  prior  to 
the  cancel/replacement  process  is 
consistent  with  sections  6(b)(5)  and 
11(a)  of  the  Act.  Specifically,  the 
Commission  finds  that  these  procedures 
protect  investors  and  the  public  interest 
by  lessening  the  possibility  that  a  floor 
broker  could  gain  priority  for  his  orders 
simply  by  knowing  in  advance  that  an 
event  warranting  a  complete  cancel/ 
replacement  process  is  about  to  occur. 
In  addition,  the  Commission  believes  the 
notification  procedures  will  avoid 
instances  where  public  investors  are 
unaware  of  the  fact  that  their  limit 
orders  have  been  cancelled  thereby 
allowing  them  to  better  implement  their 
investment  strategies. 

Second,  the  Commission  finds  the 
proposal  to  require  floor  official 
approval  of  a  specialist's  refusal  to 
accept  stop  and/or  stop  limit  orders  to 
occur  30  minutes  before  the  opening, 
instead  of  45  minutes,  is  consistent  with 
section  6(b)(5)  in  that  it  perfects  the 
mechanisms  of  a  free  and  open  market 
by  making  the  deadline  for  receiving 
floor  official  approval  consistent  with 
Exchange  OFPA  E-1  with  requires 
member  firms  to  have  a  representative 
on  the  trading  floor  30  minutes  before 
the  opening.  It  is  reasonable  for  the 
PHLX  to  align  its  floor  official  approval 
requirement  with  the  members* 
obligation  to  be  on  the  floor  30  minutes 
before  the  opening.  The  Commission,  in 
turn,  finds  that  requiring  specialists  to 
return  refused  stop  and/or  stop  limit 
orders  immediately  after  receiving  floor 
official  approval  is  consistent  with  the 


30  minute  approval  deadline  since  it 
would  be  impossible  for  a  specialist 
who  receives  approval  exactly  30 
minutes  before  the  opening  to  comply 
with  that  deadline.  The  Commission 
believes  that  requiring  a  specialist  to 
return  refused  stop  and/or  stop  limit 
orders  immediately  after  receiving  floor 
official  approval  will  ensure  that  PHLX 
members  are  given  timely  notice  that 
one  of  their  customer's  orders  has  been 
refused.  The  Commission  also  notes  that 
Exchange  rules  will  still  require  that  the 
floor  be  notified  of  floor  official 
approval  of  the  refusal  30  minutes 
before  the  opening. 

Third,  the  Commission  finds  that 
transferring  the  requirements  pertaining 
to  the  return  of  stop  and  stop  limit 
orders  from  OFPA  A-6  to  OFPA  A-5  is  a 
proper  administrative  decision  of  the 
PHLX  and  does  not  alter  the  substance 
or  effect  of  the  obligations. 

//  Is  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (SR-RHLX-91-11) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-23416  Filed  9-27-91;  8:45  am) 

BILUNQ  COK  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

September  24, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

American  Municipal  Term  Trust 
Common  Slock.  $.01  Par  Value  (File  No.  7- 
7273} 
Nuveen  Insured  Opportunity  Fund.  Inc. 
Common  Stock.  $.01  Par  Value  B  (File  No. 
7-7274) 
American  Municipal  Term  Trust  II 
Common  Stock.  SOI  Par  Value  B  (File  No. 
7-7275) 
Plains  Resources.  Inc. 
Common  Stock.  $.10  Par  Value  B  (File  No. 
7-7276) 
Minnesota  Municipal  Term.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7277) 


••15  0.8.0  78f(  1988). 


»  15  U.S.C.  78s(b|(2)  (1988) 

•  17  CFR  2O0.3O-3(a)(12)  |1990). 
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The  Ziegler  Company,  Inc. 

Common  Stock.  SI  Par  Value  B  (File  No.  7- 
7278) 
Texas  Instruments 

Preferred.  $25  Par  Value  B  (File  No.  7-7279) 
The  Money  Store,  fnc. 

Common  Stock.  No  Par  Value  (File  No.  7- 
7280) 
Blackstone  Municipal  Target  Term  Trust.  Inc. 

Common  Stock.  $.01  Par  Value  B  (File  No. 
7-7281) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  16, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  Rnds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
M.-irket  Regulation,  pursuant  to  delegated 
authority. 
fonathan  G.  Katz, 
Secretary. 
[FR  Doc.  91-23419  Filed  9-27-fll;  8:45  am) 

BILLINO  CODE  W10-«1-« 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  IMict>aels  Stores,  Inc., 
Common  Stock,  $0.01  Par  Vahie  (FHe 
No.  1-9338) 

September  24. 1991. 

Michaels  Stores,  Inc.,  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  and  rule  12d2-2(d)  promulgated 
thereunder  to  withdraw  the  above 
specified  security  from  listing  and 
registration  of  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

The  Board  of  Directors  of  the 
Company  approved  resolutions  by 
unanimous  written  consent  on  July  22, 
1991  to  withdraw  the  Company's 
Common  Stock  from  listing  on  the  Amex 
and,  instead,  list  such  Common  Stock  on 


the  National  Association  Securities 
Dealers  Automated  Quotations/ 
National  Market  System  ("NASDAQ/ 
NMS").  According  to  the  Company,  the 
decision  of  the  Board  followed  a  lengthy 
study  of  the  matter,  and  was  based  upon 
the  belief  that  listing  of  the  Coramon 
Stock  on  NASDAQ/NMS  will  be  more 
beneficial  to  its  shareholders  than  the 
present  listing  on  the  Amex  because: 

(1)  The  Company  beheves  that  the 
NASDAQ/NMS  system  of  competing 
market  makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  assigned 
to  the  Common  Stock  on  the  Amex; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  will  offer  the 
Company's  shareholders  more  liquidity 
than  presently  available  on  the  Amex. 
On  NASDAQ/NMS  the  Company  will 
have  the  opjiortunity  to  secure  its  own 
group  of  market  makers  and,  in  doing  so, 
expand  the  capital  base  available  for 
trading  in  its  Common  Stock;  and 

(3)  The  Company  also  believes  that 
firms  making  a  market  in  the  Company's 
Common  Stock  also  will  be  inclined  to 
issue  research  rep(»ts  concerning  the 
Company,  thereby  increasing  the 
number  of  Firms  providing  institutional 
research  and  advisory  reports. 

Any  interested  person  may,  on  or 
before  October  16. 1991,  submit  by  letter 
to  the  Secretary  of  the  Commission,  450 
Fifth  Street.  NW..  Washington.  DC 
20549,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  91-23414  Filed  9-27-91;  8:45  am] 
Biuj»ia  cooc  MIA-ei-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  September  24, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  uiuler 


the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  ntay  be  obtained  by 
calling  the  Treasury  Bureaa  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0022 

Form  Number:  IRS  Form  712 

Type  of  Review:  Extension 

Title:  Life  Insin-ance  Statement 

Description:  Form  712  is  used  to 
establish  the  value  of  life  insurance 
policies  for  estate  and  gift  tax 
purposes.  The  tax  is  based  on  the 
value  of  these  policies.  The  form  is 
completed  by  life  insurance 
companies. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  55,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 18  hours,  25  minutes 
Preparing  the  form — 18  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,029,050 
hours 

OMB  Number  1545-0098 

Form  Number  IRS  Form  1045 

Type  of  Review:  Extension 

Description:  Form  1045  is  used  by 
individuals,  estates,  and  trusts  to 
apply  for  a  quick  refund  of  taxes  due 
to  carryback  of  a  net  operating  loss, 
unused  general  business  credit,  or 
claim  of  right  adjustment  under 
section  1341(b).  The  information 
obtained  is  used  to  determine  the 
validity  of  the  application. 

Respondents:  Individuals  or  households, 
Farms,  Businesses  or  other  for-profit, 
Small  businesses  or  organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  65,220 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping — 26  minutes 
Learning  about  the  law  or  the  form — 

29  minutes 
Preparing  the  form — 5  minutes,  59 

minutes 
Copying,  assembling,  and  sending  the 

form  to  IRS — 56  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  511.325  hours 

OMB  Number  1545-0130 
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Form  Number:  IRS  Form  1120S. 
Schedule  D  and  Schedule  K-1 

Type  of  Review:  Revision 

Title:  U.S.  Income  Tax  Return  for  an  S 
Corporation  (1120S),  Capital  Gains 
and  Losses  and  Built-in  Gains 
(Schedule  D),  and  Shareholder's  Share 
of  Income,  Credits,  Deductions,  etc. 
(Schedule  K-1) 


Description:  Form  1120S,  Schedule  D 
(Form  1120S),  and  Schedule  K-1  (Form 
1120S)  are  used  by  an  S  corporation  to 
figure  its  tax  liability,  and  income  and 
other  tax-related  information  to  pass 
through  its  shareholders.  Schedule  K- 
1  is  used  to  report  to  shareholders 
their  share  of  the  corporation's 
income,  deductions,  credits,  etc.  IRS 
uses  the  information  to  determine  the 


correct  tax  for  the  S  corporation  and 

its  shareholders. 
Respondents:  Farms.  Businesses  or  other 

for-profit,  Small  businesses  or 

organizations 
Estimated  Number  of  Respondents/ 

Recordkeepers:  IMQ.&OO 
Estimated  Burden  Hours  Per 

Respondent /Recordkeeper: 


Recordkeeping 


Learning  atxxit  the 
Of  the  form 


Prepanng  the  torrn 


Copying, 

assembling  arvj 

sending  the  form 

to  the  IRS 


Form  1 120S 

Schedule  D  (Form  1 120S).... 
Schedule  K-1  (Form  1120S) 


62  hours.  40 
minutes. 

7  hours,  53 
minutes. 

1 3  hours.  52 
minutes. 


18  hours,  38 

minutes. 
4  hours,  31 

minutes. 
9  hours,  3  minutes . 


34  hours,  26 
minutes. 

9  hours.  31 
minutes. 

14  hours,  6 
minutes. 


4  hours,  )  minute 

1  hour.  20 
minutes. 
1  hour,  4  minutes. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  295,  405.  500 
hours. 

OMB  Number:  1545-0140. 

Form  Number:  IRS  Forms  2210  and 
2210F. 

Type  of  Review:  Revision. 

Title:  Underpayment  of  Estimated  Tax 
by  Individuals  and  Fiduciaries  (Short 
Method  and  Regular  Method]  (2210);  and 
Underpayment  of  Estimated  Tax  by 
Farmers  and  Fisherman  {2210F). 

Description:  Internal  Revenue  Code 
section  6654  imposes  a  penalty  for 
failure  to  pay  estimated  tax.  This  form  is 
used  by  taxpayers  to  determine  whether 
they  are  subject  to  the  penalty  and  to 
compute  the  penalty  if  it  applies.  The 
Service  uses  this  information  to 
determine  whether  the  taxpayer  is 
subject  to  the  penalty,  and  to  verify  the 
penalty  amount. 

Respondents:  Annually. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  900,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Learning  about  the  law 

or  the  form. 
Prepanng  the  form 


Coping,  assembling,  and 
sending  the  form  to 
IRS. 


Short 
method 


7  min... 
5  min... 

29  min 

20  min. 


Regular 
method 


13  min. 

34  min. 

1  hr,  49 
min. 

35  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,105,000  hours. 

Clearance  Officer:  Garrick  Sheet  (202) 
535-4297,  Internal  Revenue  Service. 


room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  91-23453  Filed  9-27-91;  8:45  am) 

BILLING  CODE  4«3(M)1-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  September  24. 1991. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0687. 

Form  Number:  IRS  Form  990-T. 

Type  of  Review:  Resubmission. 

Title:  Exempt  Organization  Business 
Income  Tax  Return. 

Description:  Form  990-T  is  needed  to 
compute  the  section  511  tax  on 
unrelated  business  income  of  a 
charitable  organization.  IRS  uses  the 
information  to  enforce  the  tax. 

Respondents:  Non-profit  institutions. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  28,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping:  58  hours,  50  minutes. 

Learning  about  the  law  or  the  form:  20 
hours,  20  minutes. 

Preparing  the  form:  32  hours,  26 
minutes. 

Copying,  assembling,  and  sending  the 
form  to  IRS:  2  hours,  57  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,207,680  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue. 
NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  HolUnd. 

Departmental  Reports  Management  Officer 
[FR  Doc.  91-23454  Filed  9-27-91:  8:45  am| 

BILUNG  CODE  a30-01-M 


Office  of  the  Comptroller  of  the 
Currency 

[DELEGATION  ORDER  30;  Docket  No.  Si- 
ll] 

Order  of  Succession  to  Act  as 
Comptroller 

By  virtue  of  the  authority  contained  in 
12  U.S.C.  4  and  4a,  it  is  ordered  as 
follows: 

A.  During  a  vacancy  in  the  Office  or 
during  the  absence  or  disability  of  the 
Comptroller,  the  following  officers  shall 
possess  the  power  and  perform  the 
duties  attached  by  law  to  the  Office  of 
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the  Comptroller  of  the  Currency  in  the 
order  of  succession  enumerated; 

(1)  Senior  Deputy  Comptroller  for 
Bank  Supervision  Operations, 

(2)  Senior  Deputy  Comptroller  for 
Bank  Supervision  Policy. 

(3)  Senior  Deputy  Comptroller  for 
Administration, 

(4)  Senior  Deputy  Comptroller  for 
Legislative  and  Public  Affairs, 

(5)  Senior  Deputy  Comptroller  for 
Corporate  Policy  and  Economic 
Analysis. 

(6)  Chief  Counsel, 

[7]  Senior  Advisor  to  the  Comptroller. 

B.  In  the  event  of  an  enemy  attack  on 
the  co^^■nental  United  States,  all  Deputy 
ComptrolltK-s  for  the  Districts,  including 
any  acting  Deputy  Comptrollers  for  the 
Districts,  are  authorized  in  their 
respective  districts  to  perform  any 
function  of  the  Comptroller  of  the 
Currency,  whether  or  not  otherwise 
delegated,  which  is  essential  to  carry 
out  responsibilities  otherwise  assigned 
to  them.  The  respective  officers  will  be 
notified  when  they  are  to  cease 
exercising  the  authority  delegated  in  this 
paragraph. 

C.  Delegation  Order  No.  29  is  hereby 
repealed. 

Dated:  September  23, 1991. 
Robert  L  Claike. 

Comptroller  of  the  Currency. 

|FR  Doc.  91-2345§  Fried  9-27-91;  8:45  am) 

BIUJNG  CODE  4tie-3S-ll 


Office  of  Thrift  Supervision 

Abraham  Lincoln  Federal  Savings 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners* 
Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Abraham  Lincoln 
Federal  Savings  Association,  Dresher, 
Pennsylvania,  on  September  19. 1991. 

Dated:  September  24, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  T.  Washington, 
Corporate  Secretary. 

jFR  Doc.  91-23397  Filed  9-27-91;  8:45  am] 
BILUNQ  COOC  6720-01-H 


Abraham  Lincoln  Federal  Savings 
Bank;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  sectioa 
5(d)(2)(A)  of  the  Home  Owners'  Loan 


Act  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Abraham  Lincoln  Federal  Savings  Bank, 
Dresher,  Pennsylvania  (OTS  Na  2564), 
on  September  19, 1991. 

Dated:  September  24. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadioe  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-23396  Filed  9-27-91;  8:45  am] 
WLUNQ  CODE  672<M>1-« 


Alexander  Hamilton  Federal  Savings 
and  Loan  Association;  Repiacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  S(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conser\ator  for  Alexander  Hamilton 
Federal  Savings  and  Loan  Association, 
Paterson.  New  Jersey  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
September  13, 1991. 

Dated:  September  24. 1991. 

By  the  Office  of  Thrift  Super\'ision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-23401  Filed  9-27-91:  8:45  am) 
BILUHQ  CODE  CaO-Ot-M 


American  Pioneer  Federal  Savings 
Bank;  Notice  of  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  American  Pioneer 
Federal  Savings  Bank,  Daytona  Beach. 
Florida  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  2a  1991. 

Dated:  September  24, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc.  91-23393  Filed  9-27-91;  8:45  am) 

BILUNO  COOC  t720-«1-M 


AmeriFederai  Savings  Bank,  FSB; 
Notice  of  Replacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 


to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  AmeriFederai  Savings 
Bank.  FSB,  Lawrenceville,  New  Jersey 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  20, 1991. 

Dated:  September  24, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc.  91-23394  Filed  9-27-91;  8:45  am| 

BtLLING  COOC  C720-01-M 


BancPlus  Federal  Savings  Association; 
Replacement  of  Conservator  with  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  Section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  BancPlus  Federal 
Savings  Association,  Pasadena.  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  19, 1991. 

Dated:  September  24, 1991. 

By  the  Office  of  Thrift  Super\asion. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-23400  Filed  9-27-91;  8:45  am) 

BILUNe  COOC  •720-Ot-ll 


Center  Savings  and  Loan  Association, 
F.A.;  Notice  of  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  opjecffon  5{d){2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Center  Savings  and 
Loan  Association,  F.A.,  Clifton,  New 
Jersey  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  20, 1991. 

Dated:  September  24, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasiiingtoo, 
Corporate  Secretary. 
[FR  Doc.  91-23391  Filed  »-27-91;  8:45  am) 
BtLLiNOCoee  (Tse-ot-w 


UMI 


Federal  Register  /  Vol.  56,  No.  189  /  Monday.  September  30.  1991  /  Notices 


49507 


First  Federal  Savings  Association; 
Repiacement  of  Conservator  WKh  • 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F]  of  section  5(dK2)  of  the  Home 
Owners'  Loan  Act.  the  Ofiice  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
Association,  Winnfield,  Louisiana 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  5, 1991. 

Dated:  September  24, 1991. 

By  the  OSice  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doa  91-23399  Filed  9-27-91;  8:45  am] 

BILLINO  COOC  67M-01-lt 


Souttieastem  Federal  Savlngt  Bank; 
Notice  of  Repiacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(dK2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Southeastern  Federal 
Savings  Bank,  Charlotte,  North  Carolina 
("Association"),  with  the  Resolution 
"Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  20, 1991. 

Dated:  September  24, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-23392  Filed  9-27-91;  8:45  am] 

BILUNQ  COOC  S730-01-M 


Standard  Federal  Savings  Association; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Standard  Federal 
Savings  Association,  Houston,  Texas  . 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  23, 1991. 

Dated:  September  24, 1991. 


By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-23398  Filed  9-27-91;  8:45  am) 
WUNM  COOC  STaa-tMl 


Yorkviiie  Federal  Saving*  and  Loan 
Association;  Notice  of  Repiacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act,  the  O^ice  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Yorkviiie  Federal 
Savings  and  Loan  Association.  Bronx. 
New  York  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  20, 1991. 

Dated:  September  24. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc.  91-23395  Filed  9-27-91;  8:45  am] 

nUJNO  COOC  0730-01-11 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Piirsuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985.  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Chiefly  Feasts: 
The  Enduring  Kwakiutl  Potlatch"  (see 
list '),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  American 
Museum  of  Natural  History,  New  York, 
New  York,  beginning  on  or  about 
October  28, 1991,  to  on  or  about 


February  23, 1992,  the  California 
Academy  of  Sciences,  San  Francisco. 
California,  beginning  on  or  about 
January  27, 1993,  to  on  or  about  )uly  18, 
1993.  the  National  Museum  of  Natural 
History,  Smithsonian  Institution, 
Washiiigton,  DC  t>eginning  on  or  about 
September  15, 1993,  to  on  or  about 
March  6, 1994,  and  at  the  Seattle  Art 
Museum,  Seattle,  Washington,  beginning 
on  or  about  May  4, 1994,  to  on  or  about 
October  23, 1994,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  September  25, 1991. 
Alberto  |.  Mora. 
General  Counsel. 
[FR  Doc.  91-23500  Filed  9-27-91;  8:45  am] 

MUMO  COOC  1230-01-11 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Piuvuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Stuart  Davis, 
American  Painter"  (see  list '),  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  New  York, 
beginning  on  or  about  November  23, 
1991,  to  on  or  about  February  16, 1992, 
and  at  the  San  Francisco  Museum  of 
Modem  Art,  San  Francisco,  California, 
beginning  on  or  about  May  26, 1992,  to 
on  or  about  June  7, 1992,  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  pubUshed  in  the  Federal 
Register. 

Dated:  September  25, 1991. 
[FR  Doc.  91-23499  Filed  9-27-91;  8:45  am] 

BlUMa  COOC  UMMII-M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie  ].  Nierenberg  of  the  Office  of 
the  General  Counsel  of  USIA.  The  telephone 
number  Is  202/619-6975.  and  the  address  is  U.& 
Information  Agency,  301  Fourth  Street,  SW.,  room 
70a  Washingtoa  DC  20547. 


■  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie  |.  Nierenberg  of  the  Office  of 
the  General  Counsel  of  USIA.  The  telephone 
number  is  202/619-6675.  and  the  address  u  US. 
Information  Agency.  301  Fourth  Street.  SW.  room 
70a  Washington.  DC  20M7. 


49508 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  56,  No.  189 

Monday.  September  30.  1991 


This  section  of  tfie  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e){3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
October  3. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 


Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  S  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  September  26. 1991. 
lannifer ).  {ohnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-23635  Filed  9-26-91: 1:57  pm] 

MUINO  CODE  621IH>1-M 
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Corrections 


Federal  Register 

Vol.  56.  No.  189 

Monday,  September  30,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

National  Oceanic  and  Atmospheric 
Administration;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Correction 

In  notice  document  91-22494 
appearing  on  page  47188,  in  the  issue  of 
Wednesday,  September  18, 1991,  in  the 
second  column,  the  heading  was 
incorrect  and  should  read  as  shown 
above. 

BILUNG  COOC  1SOM1-0 


DEPARTMEMT  OF  COMMERCE 

International  Trade  Administration 

[A-588-015] 

Television  Receivers,  Monochrome 
and  Color  from  Japan;  Amendment  to 
Rnal  Results  of  Antidumping  Duty 
Administrative  Reviews 

Correction 

In  notice  document  91-16912 
appearing  on  page  32403  in  the  issue  of 
Tuesday,  July  16, 1991,  in  the  flrst 
column,  under  the  table,  in  the  file  line 
at  the  end  of  the  document  "FR  Doc.  91- 
18910"  should  read  "FR  Doc.  91-18912". 

BIUJNO  CODE  1SOS41-0 

DEPARTMENT  OF  DEFENSE 
48  CFR  Part  233 

Department  of  Defense,  Federal 
Acquisition  Regulation  Supplement; 
GAO  Protest  Procedures 

Correction  ■ 

In  rule  document  91-21173  beginning 
on  page  45832  in  the  issue  of  Friday, 
September  6,1991,  make  the  following 
correction: 

233.104    [Con«cted] 

On  page  45832,  in  the  third  column,  in 
233.104(a){3)(i),  in  the  6th  line, 
after"agency"  insert  "shall". 

BltXINO  CODE  1SOS41-0 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  252 

Federal  Acquisition  Regulation 
Supplement;  Uncompensated 
Overtime 

Correction 

In  rule  doctmient  91-21174  beginning 
on  page  43986  in  the  issue  of  Thursday, 
September  5, 1991,  make  the  following 
correction: 

252^37.7001    [Corrected] 

On  page  43987,  in  the  second  column, 
in  252.237.7001,  in  the  clause,  paragraph 
"(3)  Defmitions."  should  read  "(a) 
Dehnitions.". 

BlUJNa  cow  1MW41-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  1 

[CC  Docket  No.  9M 15;  DA  No.  91-756] 

Local  Exchange  Carrier  Validation  and 
Billing  Information  for  Joint  Use 
Calling  Cards 

Correction 

In  proposed  rule  document  91-15623 
beginning  on  page  30373,  in  the  issue  of 
Tuesday,  July  2, 1991,  make  the 
following  correction: 

On  page  30374,  in  the  first  column,  in 
the  nie  line  at  the  end  of  the  document, 
"FR  Doc.  91-15632"  should  read  "FR 
Doc.  91-15623". 

WLUNQ  CODE  1$0S-01-O 
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Department  of  the 
Treasury 

Internal  Revenue  Service 

26  CFR  Part  1,  et  al. 

Real  Estate  Mortgage  Investment 

Conduits;  Rule,  Proposed  Rules  and 

Hearings 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1,  5c.  and  602 

IJJD.  6366] 

RIN  1S45-AN52 

Real  Estate  Mortgage  Investment 
Conduits;  Reporting  Requirements  and 
Other  Administrative  Matters 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  and  Hnal 
regulations. 

summary:  This  document  contains 
temporary  and  fmal  regulations  relating 
to  real  estate  mortgage  investment 
conduits  (IlEMICs).  The  relevant 
provisions  in  the  Internal  Revenue  Code 
were  added  or  amended  by  the  Tax 
Reform  Act  of  1986  and  by  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988. 
These  regulations  prescribe  the  manner 
in  which  an  entity  elects  status  as  a 
REMIC  for  Federal  income  tax  purposes 
and  the  procedures  to  be  followed  when 
filing  a  Federal  income  tax  return  as  a 
REMIC.  The  regulations  also  require 
REMICs  and  certain  other  issuers  to  file 
information  returns  with  the  Internal 
Revenue  Service  and  to  provide  to 
holders  of  REMIC  interests  or  certain 
other  collateralized  debt  instruments 
notice  of  income  and  certain  allocable 
expenses  attributable  to  their  interests. 
In  addition,  the  temporary  regulations 
set  forth  in  this  document  serve  as  the 
text  of  the  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rulemaking  elsewhere  in  this  issue  of  the 
Federal  Register. 

EFFECTIVE  DATE:  These  regulations  are 
effective  after  December  31, 1988,  and 
are  applicable  after  that  date  except  as 
follows: 


Sections 


Sections 

AppUcability  dates 

1  67-3T(f)(4)fii) 

Calendar  quarters  and  cal- 
endar year  after  1991 

l.6049-4(b)(2) 

1  6049-7(e)(2)()u) 

l.67-3T(f)  except  for 

After  Septemtier  7,   1989 

mam- 

1.6049-7(e)(2Kx) „.H 

Calendar  years  after  1989 

1.604»-7(f)(2)(i)(G) 

and  (f)(2)lu)(K). 

1  860F-4(e)(1)(ii)  (A) 

Calendar  quarters  and  cal- 

and(B). 

endar  years  after  1988 

1.6049-7(c)(6) 

throogti  (15). 

1  6049-7(e)(1).  (2)0) 

through  (ix),  (3).  (4). 

and  (5). 

1  6049-7(0(3)  (i)  and 

(h). 
1.6049-7(f)(5)(i)and 

(0(7). 

1.6049-7(f)(2)(i)  (E), 

(F).  and  (I). 
1.860F-4(e)(1)(N)(D) 
1.6049-7(f)(3)(iii) 

1.860F-4(e)(1)fM)(O 

1.860F-4(cM1) 

1.6049-7(9) 


ApplicabiBty  dates 


Calendar  quarters  ar>d  cal- 
endar years  after   1987 

Calendar  quartars  in  and 
calendar  years  1988  and 
1989 

Caiervlar  quarters  in  arxi 
calendar  years  1987 

For  REMICs  with  a  startup 
day  on  or  after  Novem- 
ber 10.  1988 

For  debt  Instruments 
issued  after  April  8.  1988 


FOR  FURTHER  INFORMATION  CONTACT: 

James  W.  C.  Canup,  202-566-6624  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  the  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1018.  The  temporary  regulation  is  being 
issued  without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  the  temporary 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
control  number  1545-1018. 

The  estimated  total  aimual  reporting 
and/or  recordkeeping  burden  for  the 
requirements  contained  in  55  1.67-3T(f) 
(1),  (2),  (3),  (4)(i),  (5),  and  (6).  1.860D- 
1(d),  1.860F-4, 1.6049-4(b){2).  1.6049-7(b). 
1.6049-7  (f)(1)  through  (f)(6)  of  this 
regulation  is  reflected  on  Schedule  Q 
and  Forms  1066, 1099-INT,  1099-OID, 
8281,  and  8811.  The  estimated  annual 
burden  per  respondent/recordkeeper  for 
5  1.67-3T{f)(4)(ii)  varies  from  0.1  hours 
to  1.0  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  0.3  hours.  The  estimated 
annual  burden  per  respondent/ 
recordkeeper  for  §  1.6049-7(e)  varies  from 
0.1  hours  to  12.0  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  1.2  hours.  The 
estimated  annual  biutlen  per 
respondent/recordkeeper  for  1.6049- 
7(f)(7)  varies  from  0.1  hours  to  20.0 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  5  hoiu^s. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 


respondents/recordkeepers  may  require 
more  or  less  time,  depending  on  their 
particular  circumstances. 

Comments  concerning  the  accuracy  of 
the  burden  estimate  for  the  temporary 
and  final  regulations  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service, 
Attention:  IRS  Reports  Clearance 
Officer.  T:FP,  Washington,  DC  20224. 
and  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503. 

Issuance  of  Proposed  Regulation 

The  temporary  rules  contained  in  this 
document  are  also  being  issued  as 
proposed  regulations  by  the  notice  of 
proposed  rulemaking  (FI-61-91)  on  this 
subject  elsewhere  in  this  issue  of  the 
Federal  Register.  Pursuant  to  section 
7805(f)  of  the  Internal  Revenue  Code,  a 
copy  of  the  temporary  rules  are  being 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Background 

Temporary  regulations  (T.D.  8259)  and 
a  notice  of  proposed  rulemaking  (FI-27- 
89)  under  sections  67,  860D,  860F,  and 
6049  of  the  Internal  Revenue  Code  of 
1986  (Code),  relating  to  REMICs  were 
published  in  the  Federal  Register  on 
September  7, 1989,  (54  FR  37098  and 
37125,  respectively).  Section  671  of  the 
Tax  Reform  Act  of  1986  (the  1986  Act) 
added  to  the  Code  new  sections  860A 
through  660G  to  provide  rules  relating  to 
real  estate  mortgage  investment 
conduits.  Section  674  of  the  1986  Act 
amended  section  6049  to  impose  certain 
information  reporting  requirements  with 
respect  to  REMIC  interests  and  certain 
other  debt  instruments.  Section  1006(t) 
of  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (TAMRA)  amended 
certain  provisions  in  sections  860A 
through  860G  and  section  6049. 

In  general,  a  REMIC  is  a  fixed  pool  of 
mortgages  in  which  multiple  classes  of 
interests  are  held  by  investors  and 
which  elects  to  be  taxed  as  a  REMIC. 
The  regulations  under  section  860D 
prescribe  the  manner  in  which  an  entity 
elects  status  as  a  REMIC.  The 
regulations  under  aection  860F  govern 
the  filing  of  the  REMICs  income  tax 
return  and,  together  with  the  regulations 
under  section  6049,  require  notice  of 
income  and  other  information  to  be 
provided  to  REMIC  investors  and  the 
Internal  Revenue  Service. 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations. 
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In  addition,  on  March  14, 1990,  the 
Internal  Revenue  Service  held  a  public 
hearing  concerning  the  regulations. 
After  consideration  of  the  comments 
received  and  the  statements  made  at  the 
public  hearing,  the  proposed  regulations 
are  adopted  as  revised  by  this  Treasury 
decision. 

Explanation  of  Provisions 

REMIC  Income  Tax  Return  and  Election 

Section  1.860F-4(b)  generally  requires 
a  REMIC  to  file  an  income  tax  return 
annually  with  the  Internal  Revenue 
Service.  The  Service  has  developed 
Form  1066,  U.S.  Real  Estate  Mortgage 
Investment  Conduit  Income  Tax  Return, 
for  this  purpose.  As  required  by  section 
860F(e),  the  return  must  include  the 
amount  of  the  daily  accruals  determined 
under  section  860E(c).  The  due  date  and 
any  extensions  for  filing  the  REMIC's 
annual  return  are  determined  as  if  the 
REMIC  were  a  partnership  that  uses  the 
calendar  year.  Section  1.860F-4(c)(l) 
provides  that  the  REMIC  return  must  be 
signed  by  a  person  who  is  authorized  to 
sign  the  return  of  the  entity  absent  the 
REMIC  election. 

As  provided  in  S  1.860D-l(d)(l),  a 
qualified  entity,  as  defmed  in  {  1.860D- 
1(c)(3),  elects  to  be  treated  as  a  REMIC 
by  timely  filing,  for  its  first  taxable  year, 
a  Form  1066,  U.S.  Real  Estate  Mortgage 
Investment  Conduit  Income  Tax  Return, 
signed  by  a  person  authorized  to  sign 
that  return  under  S  1.860F-4(c).  The 
Commissioner  may,  however,  upon  a 
showing  of  good  cause,  grant  a 
reasonable  extension  of  time  under 
S  1.910O-1  for  electing  REMIC  status. 
Once  made,  the  election  is  irrevocable 
for  that  taxable  year  and  all  succeeding 
taxable  years. 

Notice  to  Residual  Interest  Holders 

At  the  close  of  each  calendar  quarter, 
a  REMIC  is  required  under  S  1.860F- 
4(e)(1)  to  provide  to  each  person  who 
held  a  residual  interest  in  the  REMIC 
during  the  quarter  notice  on  Schedule  Q 
(Form  1066)  of  certain  information.  That 
information  includes  (a)  the  residual 
holder's  share  of  REMIC  taxable  income 
or  net  loss  for  the  calendar  quarter,  (b) 
the  amount  of  the  excess  inclusion  with 
respect  to  the  holder's  residual  interest, 
(c)  in  the  case  of  certain  holders,  the 
allocable  investment  expenses  for  the 
quarter,  and  (d)  for  calendar  years  after 
1987,  the  percentage  of  the  REMIC's 
assets  that  are  qualifying  real  property 
loans  under  section  593,  assets 
described  in  section  7701(a)(19),  andreal 
estate  assets  defined  in  section 
856(c)(6)(B).  A  residual  interest  holder 
may  rely  upon  the  information  provided 
on  Schedule  Q  concerning  the   . 


percentage  of  assets  tests  in  determining 
the  tax  treatment  of  its  residual  interest 
under  sections  593,  7701(a)(19)(C),  and 
656.  This  right  of  reliance  will  be 
explicitly  stated  in  future  regulations 
under  those  code  sections. 

Section  1.660F-4(e)(2)  requires  that 
Schedule  Q  be  mailed  (or  otherwise 
delivered)  to  each  holder  of  a  residual 
interest  during  a  calendar  quarter  not 
later  than  the  last  day  of  the  month 
following  the  close  of  the  calendar 
quarter.  Further,  S  l.860F-4(e)(4) 
provides  that,  for  each  person  who  was 
a  residual  interest  holder  at  any  time 
during  a  calendar  year,  the  REMIC  must 
attach  to  its  income  tax  return  for  that 
year  a  copy  of  Schedule  Q  for  each 
quarter  in  which  that  person  was  a 
residual  interest  holder.  Quarterly  notice 
to  the  Internal  Revenue  Service  is  not 
required. 

Reporting  to  the  Interna!  Revenue 
Service 

Section  1.6049-7{b)(l)  requires  every 
REMIC  and  issuer  of  a  collateralized 
debt  obligation  (as  defmed  in  9  1.6049- 
7(d)(2))  to  file  Form  8811,  Information 
Return  for  Real  Estate  Mortgage 
Investment  Conduits  (REMICs)  and 
Issuers  of  Collateralized  Debt 
Obligations,  with  the  Internal  Revenue 
Service  on  or  before  the  later  of  July  31, 
1989,  or  the  30th  day  after  the  startup 
day  (as  defined  in  section  860G(a)(9))  of 
the  REMIC  or  the  issue  date  (as  defined 
in  section  1275(a)(2))  of  a  collateralized 
debt  obligation.  Further,  a  new  Form 
8811  must  be  filed  on  or  before  the  30th 
day  after  any  change  in  the  information 
previously  provided  on  Form  8811. 

The  Internal  Revenue  Service  prints  in 
Publication  938  the  information  on  Form 
8811  concerning  the  representative  to  be 
contacted  by  persons  specified  in 
9  1.6049-7(e)(4)  and  the  manner  for 
requesting  the  tax  information  specified 
in  9  1.6049-7(e)(2)  from  the 
representative. 

Reporting  to  Certain  Brokers, 
Middlemen,  Corporations,  Non- 
Calendar  Year  Taxpayers,  and  Other 
Persons  Specified  in  §  1.6049-7(e)(4) 

Pursuant  to  9  1.6049-7(e)(3),  a  REMIC 
or  issuer  of  a  collateralized  debt 
obligation  that  receives  a  request  from  a 
person  specified  in  9  1.6049-7(e)(4)  must 
provide  the  tax  information  specified  in 
9  1.6049-7(e)(2)  to  the  person  requesting 
the  information.  The  tax  information 
may  be  provided  by  telephone,  by 
written  statement,  by  causing  it  to  be 
published  in  a  publication  generally 
read  by  persons  permitted  to  make  the 
request,  or  by  any  other  method  agreed 
to  by  the  parties,  on  or  before  the  later 
of  the  30th  day  after  the  close  of  the 


calendar  quarter  for  which  the 
information  was  requested,  or  the  day 
that  is  two  weeks  after  the  receipt  of  the 
request. 

Reporting  to  Regular  Interest  Holders 

Section  6049  of  the  Code  requires  that 
certain  returns  of  information  be  made 
regarding  payments  of  interest.  Under 
section  6049(d)(7)  and  9  1.6049-7(a),  the 
term  "interest"  includes  amounts 
includible  in  the  gross  income  of  any 
holder  of  a  REMIC  regular  interest  or  a 
collateralized  debt  obligation. 

As  required  by  9  1.8049-7(b)(2),  an 
information  return  must  be  made  on  a 
Form  1099  with  respect  to  any  payment 
of  interest  (as  defined  in  9  1.6049-7(a)) 
aggregating  $10  or  more.  For  calendar 
years  after  1988,  this  return  must  be 
made  by  a  REMIC  or  an  issuer  of  a 
collateralized  debt  obligation  and  by 
any  broker  or  middleman  who  holds  as 
a  nominee  any  REMIC  regular  interest 
or  any  collateralized  debt  obligation  for 
the  actual  owner.  Information  returns 
are  not  required,  however,  with  respect 
to  amounts  includible  as  interest  by 
certain  holders  specified  in  9  1.6049- 
7(c). 

The  information  returns  required 
under.9  1.6049-7(b)(2)  are  to  be  filed 
annually  in  the  manner  prescribed  in 
paragraph  (b)(2](iv)  of  that  section. 
Generally,  9  1.6049-7(f)  requires  that  the 
information  provided  to  the  Service  and, 
if  applicable,  an  additional  statement 
containing  information  regarding  market 
discount  and  original  issue  discount  be 
furnished  to  each  person  in  whose 
income  amounts  are  includible  as 
interest  in  the  time  and  maimer 
specified  in  paragraphs  (f)  (5)  and  (6)  of 
that  section  respectively.  Under 
9  1.6049-7(0(3),  certain  information 
regarding  REMIC  assets  must  also  be 
provided  to  investors. 

Nominee  Requirement  To  Furnish 
Information  to  Corporations,  Non- 
Calendar  Year  Taxpayers,  and  Other 
Persons  Specified  in  §  1.6049-7(c)  (9) 
through  (15) 

Section  1.6049-7(f)(7)(i)  requires 
brokers  and  middlemen  holding  as 
nominees  REMIC  regular  interests  or 
collateralized  debt  obligations  to 
provide  in  writing  or  by  telephone  the 
information  specified  in  9  1.6049-7(e)(2). 
The  information  must  be  provided  to 
corporations,  non-calendar  year 
taxpayers,  and  other  persons  specified 
in  9  1.6049-7(c)  (9)  through  (15)  in  the 
time  prescribed  in  9  1.6049-7(f)(7)(ii). 
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Information  Required  on  Debt 
Instrument 

Under  S  1.6049-7(g).  the  issuer  of  any 
HEMIC  regular  interest  or  any 
collateralized  debt  obligation  is  required 
to  set  forth  certain  information  on  the 
face  of  the  regular  interest  or 
collateralized  debt  obligation.  This 
requirement  is  effective,  however,  only 
with  respect  to  any  regular  interest  or 
collateralized  debt  obligation  that  is 
issued  after  April  8, 1988. 

Reporting  Original  Issue  Discount  on 
Debt  Instruments  Not  Subject  to  Section 
1272(a)(6) 

Section  1.604&-4  requires  information 
returns  to  be  filed  with  respect  toall 
debt  instruments  issued  with  original 
issue  discount.  With  respect  to 
instruments  other  than  REMIC  regular 
interests  and  other  collateralized  debt 
obligations,  {  1.6049-4{b)(2)  permits 
brokers  to  send  Forms  1099-OID  only  to 
those  persons  who  were  holders  of 
record  on  the  semiannual  record  date,  if 
any,  or  on  June  30  and  December  31.  The 
amendments  to  4  1.6049-4(b)(2),  which 
were  proposed  in  1989  and  are  finalized 
in  this  document,  require  brokers  to 
provide  a  Form  1099-OID  to  each  person 
who  was  a  holder  of  record  at  any  time 
during  the  calendar  year,  even  if  the 
person  was  not  the  holder  of  record  on 
June  30  or  December  31  of  that  year,  and 
to  report  the  original  issue  discount  for 
the  period  that  the  person  held  the  debt 
instrument 

Notice  to  Pass-Through  Interest  Holders 
Who  Hold  Regular  Interests  in  Single- 
Class  REMICs 

Section  1.67-3T(f)  provides  that  a 
single-class  REMIC  (generally,  one  that 
would  be  classified  as  a  trust  had  it  not 
elected  REMIC  status)  must  furnish 
quarterly  information  to  certain  of  its 
regular  interest  holders  showing  each 
such  interest  holder's  allocable  share  of 
the  REMICs  investment  expenses. 

Exclusion  of  Interest  on  Certain  All- 
Savers  Certificates 

Section  5c.l28-l  only  applied  to  All- 
Savers  Certificates  issued  after  August 
30. 1981,  and  before  January  1. 1983. 
That  section  no  longer  applies  to  any 
taxpayers  and.  consequently,  is  being 
withdrawn. 

Summary  of  Amendments 

Commentators  have  requested  that 
the  REMIC  or  issuer  of  a  collateralized 
debt  obligation  be  permitted  to  require 
that  requests  for  information  from 
brokers  and  other  persons  entitled  to 
request  the  information  be  in  writing. 
The  previous  regulations  provided  that 
requests  could  be  made  in  writing  or  by 


telephone.  The  regulations  now  provide 
that  the  REMIC  or  issuer  need  only 
specify  on  Form  8811  an  address  (not  a 
telephone  number)  if  all  requests  must 
be  made  in  writing.  If  Publication  938 
contains  only  an  address,  requests  must 
be  made  in  writing. 

Commentators  have  also  requested 
that  the  tax  information  from  the  REMIC 
or  issuer  specify  the  following:  (1)  The 
daily  portion  of  original  issue  discount 
per  $1,000  of  original  principal  amount 
and  no  unit  other  than  $1,000.  (2) 
whether  the  information  being  reported 
is  with  respect  to  a  REMIC  regular 
interest  or  a  collateralized  debt 
obligation,  and  (3)  the  section  67 
information  with  respect  to  a  single 
class  REMIC.  The  regulations  have  been 
amended  to  incorporate  the  changes 
suggested  by  these  comments.  The 
requirement  for  information  concerning 
the  market  discount  fraction  has  also 
been  amended  to  clarify  the  meaning  of 
the  term  "remaining  original  issue 
discount  at  the  beginning  of  the  accrual 
period."  That  term  means  the  original 
issue  discount  allocable  to  that  accrual 
period,  plus  the  remaining  original  issue 
discount  as  of  the  end  of  that  accrual 
period.  Further,  temporary  regulations 
permit  the  use  of  de  minimis  original 
issue  discount  in  computing  the  market 
discount  fractioru  See  H.R.  Conf.  Rep. 
No.  841,  99th  Cong..  2nd  Sess.  11-642 
(1986),  for  the  application  of  the  market 
discount  rules  to  amortizing  amortizable 
bond  premium  within  the  meaning  of 
section  171. 

In  addition,  commentators  requested 
that  the  30-day  time  period  for  REMICs 
and  issuers  of  collateralized  debt 
obligations  to  respond  to  requests  for 
tax  information  and  for  REMICs  to 
furnish  Schedule  Qs  be  extended.  This 
issue  is  not  addressed  in  these 
temporary  and  final  regulations.  In  order 
to  allow  an  opportunity  for  comment, 
this  issue  is  addressed  in  a  notice  of 
proposed  rulemaking  (FI-38-91) 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Commentators  have  requested  other 
amendments  that  have  not  been 
adopted.  Some  requests  dealt  with 
subject  matter  outside  the  scope  of  these 
temporary  and  final  regulations,  while 
others  related  to  procedural  instructions 
that  are  more  detailed  than  those 
customarily  provided  in  regulations. 

Other  editorial  changes,  however, 
have  been  made  to  clarify  the  temporary 
and  final  regulations.  Further,  the 
effective  date  for  the  requirement  in 
5  1.6049-4(b)  that  original  issue  discount 
information  must  be  provided  to  each 
holder  for  the  period  that  person  held 
the  debt  instrument  has  been  delayed..  It 
is  effective  for  calendar  years  beginning 


after  December  31, 1991.  Finally,  the 
quarterly  information  required  to  be 
furnished  to  regular  interest  holders  • 
pursuant  to  S  1.67-3T(f)(2)(ii)  may  be 
separately  stated  on  the  statement 
containing  Form  1099  information 
instead  of  in  a  separate  statement 
provided  in  a  separate  mailing. 

Need  for  Temporary  Regulations 

The  provisions  contained  in  this 
Treasury  Decision  are  needed 
immediately  to  clarify  guidance  already 
provided  to  the  public  with  respect  to 
single-class  REMICs.  Therefore,  it  is 
found  impracticable  and  contrary  to  the 
public  interest  to  issue  this  Treasury 
Decision  with  prior  notice  under  section 
553(b)  of  title  5  of  the  United  States 
Code. 

Special  Analyses 

These  rules  are  not  major  rules  as     *■ 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  Although  this  Treasury 
decision  was  preceded  by  a  notice  of 
proposed  rulemaking  that  solicited 
public  comments,  the  notice  was  not  " 
required  by  5  U.S.C.  553  since  the 
regulations  proposed  in  that  notice  and 
adopted  by  this  Treasury  decision  are 
interpretative.  Therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6).  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  ptjposed  regulations  were 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  James  W.C.  Canup  and 
Laura  Ann  M.  Lauritzen,  Office  of  the 
Assistant  Chief  Counsel  (Financial 
Institutions  and  Products),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects 

26  CFR  1.61-1  Through  1.67-4T 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  1.860D-1T  Through  1.860F-^T 

Income  taxes.  Investments, 
Mortgages,  Reporting  and  recordkeeping 
requirements. 

26  CFR  1.6031-1  Through  1.6060-1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 
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26  CFR  Part  5c 

Economic  Recovery  Tax  Act  of  1981, 
Income  taxes. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  title  26,  parts  1,  5c,  and 
602,  of  the  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  removing  the  authorities 
fbr  S  1.860F-4T  and  adding  the  following 
citations: 

Authority:  Sec.  7805.  68 A  Stat.  917;  26 
U.S.C.7805  *  *  *  S  1-860I>-1  also  issued 
under  26  U.S.C.  860G(e)  *  *  *  5  1.860F-4 
also  issued  under  28  U.S.C. 
860G(e)  *  *  *  S  1-6049-7  also  issued  under 
28  U.S.C.  860G(e),  28  U.S.C.  1275(c).  and  26 
U.S.C.  6049(d)(7)(D).  •  *  * 

Par.  2.  In  $  1.67-3T,  paragraph  (f)  is 
revised  to  read  as  follows: 


§  1.67-3T  Allocation  of  expenses  by 
•state  mortgage  invest.'nent  conduits 
(temporary). 


(f)  Notice  to  pass-through  interest 
holders — (1)  Information  required.  A 
REMIC  must  provide  to  each  pass- 
through  interest  holder  to  which  an 
allocation  of  allocable  investment 
expense  is  required  to  be  made  under 
paragraph  (a)(1)  of  this  section  notice  of 
the  following — 

(i)  If,  pursuant  to  paragraph  (f)(2)  (i)  or 
(ii)  of  this  section,  notice  is  provided  for 
a  calendar  quarter,  the  aggregate 
amount  of  expenses  paid  or  accrued 
during  the  calendar  quarter  for  which 
the  REMIC  is  allowed  a  deduction  under 
section  212; 

(ii)  If,  pursuant  to  paragraph  (f)(2)(ii) 
of  this  section,  notice  is  provided  to  a 
regular  interest  holder  for  a. calendar 
year,  the  aggregate  amount  of  expenses 
paid  or  accrued  during  each  calendar 
quarter  that  the  regular  interest  holder 
held  the  regular  interest  in  the  calendar 
year  and  for  which  the  REMIC  is 
allowed  a  deduction  under  section  212; 
and 

(iii)  The  proportionate  share  of  these 
expenses  allocated  to  that  pass-through 
interest  holder,  as  determined  under 
paragraph  (c)  of  this  section. 

(2)  Statement  to  be  furnished— [\]  To 
residual  interest  holder.  For  each 
calendar  quarter,  a  REMIC  shall  provide 
to  each  pass-through  interest  holder  who 
holds  a  residual  interest  during  the 


calendar  quarter  the  notice  required 
under  paragraph  (f)(1)  of  this  section  on 
Schedule  Q  (Form  1066),  as  required  in 
S  1.860F-4(e). 

(ii)  To  regular  interest  holder — (A)  In 
general.  For  each  calendar  year,  a 
single-class  REMIC  (as  described  in 
paragraph  (a)(2)(ii)(B)  of  this  section) 
must  provide  to  each  pass-through 
interest  holder  who  held  a  regular 
interest  during  the  calendar  year  the 
notice  required  under  paragraph  (f)(1)  of 
this  section.  Quarterly  reporting  is  not 
required.  The  information  required  to  be 
included  in  the  notice  may  be  separately 
stated  on  the  statement  described  in 
S  1.6049-7(0  instead  of  on  a  separate 
statement  provided  in  a  separate 
mailing.  See  S  1.6049-7(f)(4).  The 
separate  statement  provided  in  a 
separate  mailing  must  be  furnished  to 
each  pass-through  interest  holder  no 
later  than  the  last  day  of  the  month 
following  the  close  of  the  calendar  year. 

(B)  Special  rule  for  1987.  The 
information  required  under  paragraph 
(f)(2)(ii){A)  of  this  section  for  any 
calendar  quarter  of  1987  shall  be  mailed 
(or  otherwise  delivered)  to  each  pass- 
through  interest  holder  who  holds  a 
regular  interest  during  that  calendar 
quarter  no  later  than  March  28, 1988. 

(3)  Returns  to  the  Internal  Revenue 
Service — (i)  With  respect  to  residual 
interest  holders.  Any  REMIC  required 
under  paragraphs  (f)(1)  and  (2)(i)  of  this 
section  to  furnish  information  to  any 
pass-through  interest  holder  who  holds  a 
residual  interest  shall  also  furnish  such 
information  to  the  Internal  Revenue 
Service  as  required  in  §  1.860F-4(e)(4). 

(ii)  With  respect  to  regular  interest 
holders.  A  single-class  REMIC  (as 
described  in  paragraph  (a](2](ii)(B)  of 
this  section)  shall  make  an  information 
return  on  Form  1099  for  each  calendar 
year  beginning  after  December  31, 1987, 
with  respect  to  each  pass-through 
interest  holder  who  holds  a  regular 
interest  to  which  an  allocation  of 
allocable  investment  expenses  is 
required  to  be  made  pursuant  to 
paragraphs  (a)(1)  and  (2)(ii)  of  this 
section.  The  preceding  sentence  applies 
with  respect  to  a  holder  for  a  calendar 
year  only  if  the  REMIC  is  required  to 
make  an  information  return  to  the 
Internal  Revenue  Service  with  respect  to 
that  holder  for  that  year  pursuant  to 
section  6049  and  9  1.6049-7(b)(2)(i)  (or 
would  be  required  to  make  an 
information  return  but  for  the  $10 
threshold  described  in  section  6049(a)(1) 
and  S  1.6049-7(b)(2)(i)).  The  REMIC 
shall  state  on  the  information  return — 

(A)  The  sum  of— 

[l]  The  aggregate  amounts  includible 
in  gross  income  as  interest  (as  deflned  in 


S  1.6049-7(a)(l)  (i)  and  (ii)),  for  the 
calendar  year,  and 

[2)  The  sum  of  the  amount  of  allocable 
investment  expenses  required  to  be 
allocated  to  the  pass-through  interest 
holder  for  each  calendar  quarter  during 
the  calendar  year  pursuant  to  paragraph 
(a)  of  this  section,  and 

(B)  Any  other  information  specified  by 
the  form  or  its  instructions. 

(4)  Interest  held  by  nominees  and 
other  specified  persons — (i)  Pass- 
through  interest  holder's  interest  held 
by  a  nominee.  If  a  pass-through  interest 
holder's  interest  in  a  REMIC  is  held  in 
the  name  of  a  nominee,  the  REMIC  may 
make  the  information  return  described 
in  paragraphs  (f)(3)  (i)  and  (ii)  of  this 
section  with  respect  to  the  nominee  in 
lieu  of  the  pass-through  Interest  holder 
and  may  provide  the  written  statement 
described  in  paragraphs  (f)(2)  (i)  and  (ii) 
of  this  section  to  that  nominee  in  lieu  of 
the  pass-through  interest  holder. 

(ii)  Regular  interests  in  a  single-class 
REMIC  held  by  certain  persons.  For 
calendar  quarters  and  calendar  years 
after  December  31. 1991.  if  a  person 
specified  in  §  1.6049-7(e)(4)  holds  a 
regular  interest  in  a  single-class  REMIC 
(as  described  in  paragraph  (a)(2)(ii)(B)  of 
this  section),  then  the  single-class 
REMIC  must  provide  the  information 
described  in  paragraphs  (f)(l]  and 
(f)(3)(ii)  (A)  and  (B)  of  this  section  to 
that  person  with  the  information 
specified  in  §  1.6049-7(e)(2)  as  required 
in  S  1.6049-7(e). 

(5)  Nominee  reporting — (i)  In  general. 
In  any  case  in  which  a  REMIC  provides 
information  pursuant  to  paragraph  (0(4) 
of  this  section  to  a  nominee  of  a  pass- 
through  interest  holder  for  a  calendar 
quarter  or,  as  provided  in  paragraph 
(0(2)(ii)  of  this  section,  for  a  calendar 
year — 

(A)  The  nominee  shall  furnish  each 
pass-through  interest  holder  with  a 
written  statement  described  in 
paragraph  (0(2)  (i)  or  (ii)  of  this  section, 
whichever  is  applicable,  showing  the 
information  described  in  paragraph  (0(1) 
of  this  section,  and 

(B)  If- 

(7)  The  nominee  is  a  nominee  for  a 
pass-through  interest  holder  who  holds  a 
regular  interest  in  a  single-class  REMIC 
(as  described  in  paragraph  (a)(2)(ii)(B)  of 
this  section),  and 

[2]  The  nominee  is  required  to  make 
an  information  return  pursuant  to 
section  6049  and  9  1.604^7(b)(2)(i)  and 
(b)(2)(ii)(B)  (or  would  be  required  to 
make  an  information  return  but  for  the 
$10  threshold  described  in  section 
6049(a)(2)  and  9  1.6049-7(b)(2)(i))  with 
respect  to  the  pass-through  interest 
holder. 
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the  nominee  shall  make  an  information 
return  on  Form  1099  for  each  calendar 
year  beginning  after  December  31. 1987. 
with  respect  to  the  pass-through  interest 
holder  and  state  on  this  information 
return  the  information  described  in 
paragraph  (0(3){ii)  (A)  and  (B)  of  this 
section. 

(ii)  Time  for  furnishing  statement  The 
statement  required  by  paragraph 
(n[5)(i){A)  of  this  section  to  be  furnished 
by  a  nominee  to  a  pass-through  interest 
holder  for  a  calendar  quarter  or 
calendar  year  shall  be  furnished  to  this 
holder  no  later  than  30  days  after 
receiving  the  written  statement 
described  in  paragraph  (0(2)  (i)  or  (ii)  of 
this  section  from  the  REMIC.  If, 
however,  pursuant  to  paragraph  (n(2)(ii) 
of  this  section,  the  information  is 
separately  stated  on  the  statement 
described  in  §  l,6049-7(f).  then  the 
information  must  be  furnished  to  the 
pass-through  interest  holder  in  the  time 
specified  in  %  l.e049-7(f){5). 

(6)  Special  rules — (i)  Time  and  place 
for  furnishing  returns.  The  returns 
required  by  paragraphs  (f)(3)(ii)  and 
(f)(5)(i)(B)  of  this  section  for  any 
calendar  year  shall  be  filed  at  the  time 
and  place  that  a  return  required  under 
section  6049  and  §  1.6049-7{b)(2)  is 
required  to  be  filed.  See  S  1.804*-4{g) 
and  §  1.6049-7{bK2)(iv). 

(ii)  Duplicative  returns  not  required. 
The  requirements  of  paragraphs  (f)(3)(ii) 
and  (f)(5)(i)(B)  of  this  section  for  the 
making  of  an  information  return  shall  be 
met  by  the  timely  filing  of  an 
information  return  pursuant  to  section 
6049  and  S  1.6049-7(b)(2)  that  contains 
the  information  required  by  paragraph 
(n(3)(ii)  of  this  section. 

§§1.860O-1Tand1J60F-4T    [RamovMl] 
Par.  3.  Sections  1.860D-1T  and  1.860F- 

4T  are  removed. 
Par.  4.  Sections  1.860D-1  and  1.860F-4 

are  added  to  read  as  follows: 

§  1.860D-1    Definition  of  a  REMIC. 

(a)  In  general.  (Reserved) 

(b)  Specific  requirements.  (Reserved) 

(c)  Segregated  pool  of  assets — (1) 
Formation  of  REMIC.  A  REMIC  may  be 
formed  as  a  segregated  pool  of  assets 
rather  than  as  a  separate  entity.  To 
constitute  a  REMIC,  the  assets  identified 
as  part  of  the  segregated  pool  must  be 
treated  for  all  Federal  income  tax 
purposes  as  assets  of  the  REMIC  and 
interests  in  the  REMIC  must  be  based 
solely  on  assets  of  the  REMIC. 

(2)  Identification  of  assets.  (Reserved) 

(3)  Qualified  entity  defined.  For 
purposes  of  this  section,  the  term 
"qualified  entity"  includes  an  entity  or  a 
segregated  pool  of  assets  within  an 
entity. 


(d)  Election  to  be  treated  as  a  real 
estate  mortgage  investment  conduit — (1) 
In  general.  A  qualified  entity,  as  defined 
in  paragraph  (c)(3)  of  this  section,  elects 
to  be  treated  as  a  REMIC  by  timely 
filing,  for  the  first  taxable  year  of  its 
existence,  a  Form  1066.  U.S.  Real  Estate 
Mortgage  Investment  Conduit  Income 
Tax  Return,  signed  by  a  person 
authorized  to  sign  that  return  under 
§  1.860F-4(c).  See  §  1.9100-1  for  rules 
regarding  extensions  of  time  for  making 
elections.  Once  made,  this  election  is 
irrevocable  for  that  taxable  year  and  all 
succeeding  taxable  years. 

(2)  Information  required  to  be 
reported  in  the  REMIC's  first  taxable 
year  For  the  first  taxable  year  of  the 
REMIC's  existence,  the  qualified  entity, 
as  defined  in  paragraph  (c)(3)  of  this 
section,  must  provide  either  on  its  return 
or  in  a  separate  statement  attached  to 
its  return — 

(i)  The  REMIC's  employer 
identification  number,  which  ni^ust  not 
be  the  same  as.the  identification  number 
of  any  other  entity, 

(ii)  Information  concerning  the  terms 
and  conditions  of  the  regular  interests 
and  the  residual  interest  of  the  REMIC, 
or  a  copy  of  the  offering  circular  or 
prospectus  containing  such  information. 

(iii)  A  description  of  the  prepayment 
and  reinvestment  assumptions  that  are 
made  pursuant  to  section  1272(a)(6)  and 
the  regulations  thereunder,  including  a 
statement  supporting  the  selection  of  the 
prepayment  assumption, 

(iv)  The  form  of  the  electing  qualified 
entity  under  State  law  or,  if  an  election 
is  being  made  with  respect  to  a 
segregated  pool  of  assets  within  an 
entity,  the  form  of  the  entity  that  holds 
the  segregated  pool  of  assets,  and 

(v)  Any  other  information  required  by 
the  form. 

(3)  Requirement  to  keep  sufficient 
records.  A  qualified  entity,  as  defined  in 
paragraph  (c)(3)  of  this  section,  that 
elects  to  be  a  REMIC  must  ke^p 
sufficient  records  concerning  its 
investments  to  show  that  it  has 
complied  with  the  provisions  of  sections 
860A  through  8600  and  the  regulations 
thereunder  during  each  taxable  year. 

§  1.860F-4    REMIC  reporting  requirements 
and  other  administrative  rules. 

(a)  In  general  Except  as  provided  in 
paragraph  (c)  of  this  section,  for 
purposes  of  subtitle  F  of  the  Internal 
Revenue  Code,  a  REMIC  is  treated  as  a 
partnership  and  any  holder  of  a  residual 
interest  in  the  REMIC  is  treated  as  a 
partner.  A  REMIC  is  not  subject 
however,  to  the  rules  of  subchapter  C  of 
chapter  63  of  the  Internal  Revenue  Code, 
relating  to  the  treatment  of  partnership 
items,  for  a  taxable  year  if  there  is  at  no 


time  during  the  taxable  year  more  than 
one  holder  of  a  residual  interest  in  the 
REMIC. 

(b)  REMIC  tax  return— {1]  In  general 
To  satisfy  the  requirement  under  section 
6031  to  make  a  return  of  income  for  each 
taxable  year,  a  REMIC  must  file  the 
return  required  by  paragraph  (b)(2)  of 
this  section.  The  due  date  and  any 
extensions  for  filing  the  REMIC's  annual 
return  are  determined  as  if  the  REMIC 
were  a  partnership. 

(2)  Income  tax  return.  The  REMIC 
must  make  a  return,  as  required  by 
section  6011(a),  for  each  taxable  year  on 
Form  1066,  U.S.  Real  Estate  Mortgage 
Investment  Conduit  Income  Tax  Return. 
The  return  must  include — 

(i)  The  amount  of  principal 
outstanding  on  each  class  of  regular 
interests  as  of  the  close  of  the  taxable 
year, 

(ii)  The  amount  of  the  daily  accruals 
determined  under  section  860E(c),  and 

(iii)  The  information  specified  in 
S  1.860D-1  (d)(2)  (i).  (iv),  and  (v). 

(c)  Signing  of  REMIC  return— [1]  In 
general  Although  a  REMIC  is  generally 
treated  as  a  partnership  for  purposes  of 
subtitle  F,  for  purposes  of  determining 
who  is  authorized  to  sign  a  REMIC's 
income  tax  return  for  any  taxable  year, 
the  REMIC  is  not  treated  as  a 
partnership  and  the  holders  of  residual 
interests  in  the  REMIC  are  not  treated 
as  partners.  Rather,  the  REMIC  return 
must  be  signed  by  a  person  who  could 
sign  the  return  of  the  entity  absent  the 
REMIC  election.  Thus,  the  return  of  a 
REMIC  that  is  a  corporation  or  trust 
under  applicable  State  law  must  be 
signed  by  a  corporate  officer  or  a 
trustee,  respectively.  The  return  of  a 
REMIC  that  consists  of  a  segregated 
pool  of  assets  must  be  signed  by  a 
person  who  could  sign  the  return  of  the 
entity  that  owns  the  assets  of  the 
REMIC  under  applicable  State  law. 

(2)  REMIC  whose  startup  day  is 
before  November  10,  1988— [i)  In 
general.  The  income  tax  return  of  a 
REMIC  whose  startup  day  is  before 
November  10, 1988,  may  be  signed  by 
any  person  who  held  a  residual  interest 
during  the  taxable  year  to  which  the 
return  relates,  or,  as  provided  in  section 
6903,  by  a  fiduciary,  as  defined  in 
section  7701(a)(6),  who  is  acting  for  the 
REMIC  and  who  has  furnished  adequate 
notice  in  the  manner  prescribed  in 
S  301.6903-l(b)  of  this  chapter. 

(ii)  Startup  day.  For  purposes  of 
paragraph  (c)(2)  of  this  section,  startup 
day  means  any  day  selected  by  a 
REMIC  that  is  on  or  before  the  first  day 
on  which  interests  in  such  REMIC  are 
issued. 
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(iii)  Exception.  A  REMIC  whose 
startup  day  is  before  November  10, 1988, 
may  elect  to  have  paragraph  (c)(1)  of 
this  section  apply,  instead  of  paragraph 
(c)(2)  of  this  section,  in  determining  who 
is  authorized  to  sign  the  REMIC  return. 
See  section  1006{t)(18)(B)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (102  Stat.  3426)  and 
S  5h.6(a)(l)  of  this  chapter  for  the  time 
and  manner  for  making  this  election. 

(d)  Designation  of  tax  matters  person. 
A  REMIC  may  designate  a  tax  matters 
person  in  the  same  manner  in  which  a 
partnership  may  designate  a  tax  matters 
partner  under  S  301.6231(a)(7)-lT  of  this 
chapter.  For  purposes  of  applying  that 
section,  all  holders  of  residual  interests 
in  the  REMIC  are  treated  as  general 
partners. 

(e)  Notice  to  holders  of  residual 
interests — (1)  Information  required.  As 
of  the  close  of  each  calendar  quarter,  a 
REMIC  must  provide  to  each  person 
who  held  a  residual  interest  in  the 
REMIC  during  that  quarter  notice  on 
Schedule  Q  (Form  1066)  of  information 
specified  in  paragraphs  (e)(1)  (i)  and  (ii) 
of  this  section, 

(i)  In  general.  Each  REMIC  must 
provide  to  each  of  its  residual  interest 
holders  the  following  information — 

(A)  That  person's  share  of  the  taxable 
income  or  net  loss  of  the  REMIC  for  the 
calendar  quarter 

(B)  The  amount  of  the  excess 
inclusion  (as  defined  in  section  860E  and 
the  regulations  thereunder],  if  any,  with 
respect  to  that  person's  residual  interest 
for  the  calendar  quarter; 

(C)  If  the  holder  of  a  residual  interest 
is  also  a  pass-through  interest  holder  (as 
defmed  in  S  1.67-3T(a)(2)).  the  allocable 
investment  expenses  (as  defmed  in 

§  1.67-3T(a)(4])  for  the  calendar  quarter, 
and 

(D)  Any  other  information  required  by 
Schedule  Q  (Form  1066). 

(ii)  Information  with  respect  to 
REMIC  assets — (A)  95  percent  asset 
test.  For  calendar  quarters  after  1988, 
each  REMIC  must  provide  to  each  of  its 
residual  interest  holders  the  following 
information — 

(1)  The  percentage  of  REMIC  assets 
that  are  qualifying  real  property  loans 
under  section  593, 

[2]  The  percentage  of  REMIC  assets 
that  are  asbets  described  in  section 
7701(a)(19),  and 

[3)  The  percentage  of  REMIC  assets 
that  are  real  estate  assets  defined  in 
section  856(c)(6)(B),  computed  by 
reference  to  the  average  adjusted  basis 
(as  defined  in  section  1011)  of  the 
REMIC  assets  during  the  calendar 
quarter  (as  described  in  paragraph 
(e)(l)(iii)  of  this  section).  If  the 
percentage  of  REMIC  assets  represented 


by  ■  category  is  at  least  95  percent,  then 
the  REMIC  need  only  specify  that  the 
percentage  for  that  category  was  at  least 
95  percent. 

(B)  Additional  information  required  if 
the  95  percent  test  not  met  If,  for  any 
calendar  quarter  after  1988,  less  than  95 
percent  of  the  assets  of  the  REMIC  are 
real  estate  assets  deHned  in  section 
856(c)(6)(B),  then,  for  that  calendar 
quarter,  the  REMIC  must  also  provide  to 
any  real  estate  investment  trust  (RETT) 
that  holds  a  residual  interest  the 
following  information — 

[1]  The  percentage  of  REMIC  assets 
described  in  section  856(c)(5)(A]. 
computed  by  reference  to  the  average 
adjusted  basis  of  the  REMIC  assets 
during  the  calendar  quarter  (as 
described  in  paragraph  (e)(l)(iii)  of  this 
section), 

(2)  The  percentage  of  REMIC  gross 
income  (other  than  gross  income  from 
prohibited  transactions  defmed  in 
section  86GF(a)(2))  described  in  section 
856(c)(3)(A)  through  (E).  computed  as  of 
the  close  of  the  calendar  quarter,  and 

[3]  The  percentage  of  REMIC  gross 
income  (other  than  gross  income  from 
prohibited  transactions  defined  in 
section  860F(a)(2))  described  in  section 
856(c)(3)(F),  computed  as  of  the  close  of 
the  calendar  quarter.  For  purposes  of 
this  paragraph  (e)(l)(ii)(B)(J).  the  term 
"foreclosure  property"  contained  in 
section  856(c)(3)(F)  has  the  meaning 
specified  in  section  860C(a)(8). 
In  determining  whether  a  RETT  satisfies 
the  limitations  of  section  856(c)(2),  all 
REMIC  gross  income  is  deemed  to  be 
derived  from  a  source  specified  in 
section  856(c)(2). 

(C)  For  calendar  quarters  in  1987.  For 
calendar  quarters  in  1987,  the 
percentages  of  assets  required  in 
paragraphs  (e){l)(ii)  (A)  and  (B)  of  this 
section  may  be  computed  by  reference 
to  the  fair  market  value  of  the  assets  of 
the  REMIC  as  of  the  close  of  the 
calendar  quarter  (as  described  in 
paragraph  (e)(l)(iii)  of  this  section), 
instead  of  by  reference  to  the  average 
adjusted  basis  during  the  calendar 
quarter. 

(D)  For  calendar  quarters  in  1988  and 
1989.  For  calendar  quarters  in  1988  and 
1989,  the  percentages  of  assets  required 
in  paragraphs  (e)(l)(ii)  (A)  and  (B)  of 
this  section  may  be  computed  by 
reference  to  the  average  fair  market 
value  of  the  assets  of  the  REMIC  during 
the  calendar  quarter  (as  described  in 
paragraph  (e)(l)(iii)  of  this  section), 
instead  of  by  reference  to  the  average 
adjusted  basis  of  the  assets  of  the 
RELMIC  during  the  calendar  quarter. 

(iii)  Special  provisions.  For  purposes 
of  paragraph  (e)(l)(ii)  of  this  section,  the 


percentage  of  REMIC  assets  represented 
by  a  specified  category  computed  by 
reference  to  average  adjusted  basis  (or 
fair  market  value)  of  the  assets  during  ■ 
calendar  quarter  is  determined  by 
dividing  the  average  adjusted  bases  (or 
for  calendar  quarters  before  1990,  fair 
market  value)  of  the  assets  in  the 
specified  category  by  the  average 
adjusted  basis  (or,  for  calendar  quarters 
before  1990,  fair  market  value)  of  all  the 
assets  of  the  REMIC  as  of  the  close  of 
each  month,  week,  or  day  during  that 
calendar  quarter.  The  monthly,  weekly, 
or  daily  computation  period  must  be 
applied  uniformly  during  the  calendar 
quarter  to  all  categories  of  assets  and 
may  not  be  changed  in  succeeding 
calendar  quarters  without  the  consent  of 
the  Commissioner. 

(2)  Quarterly  notice  required — (i)  In 
general.  Schedule  Q  must  be  mailed  (or 
otherwise  delivered)  to  each  holder  of  a 
residual  interest  during  a  calendar 
quarter  no  later  than  the  last  day  of  the 
month  following  the  close  of  the 
calendar  quarter. 

(ii)  Special  rule  for  1987.  Notice  to  any 
holder  of  a  REMIC  residual  interest  of 
the  information  required  in  paragraph 
(e)(1)  of  this  section  for  any  of  the  four 
calendar  quarters  of  1987  must  be 
mailed  (or  otherwise  delivered)  to  each 
holder  no  later  than  March  28, 1968. 

(3)  Nominee  reporting — (i)  In  general. 
If  a  REMIC  is  required  under  paragraphs 
(e)  (1)  and  (2)  of  this  section  to  provide 
notice  to  an  interest  holder  who  is  a 
nominee  of  another  person  with  respect 
to  an  interest  in  the  REMIC,  the  nominee 
must  furnish  that  notice  to  the  person  for 
whom  it  is  a  nominee. 

(ii)  Time  for  furnishing  statement.  The 
nominee  must  furnish  the  notice 
required  under  paragraph  (e)(3)(i)  of  this 
section  to  the  person  for  whom  it  is  a 
nominee  no  later  than  30  days  after 
receiving  this  information. 

(4)  Reports  to  the  Internal  Revenue 
Service.  For  each  person  who  was  a 
residual  interest  bolder  at  any  time 
during  a  REMIC's  taxable  year,  the 
REMIC  must  attach  a  copy  of  Schedule 
Q  to  its  income  tax  return  for  that  year 
for  each  quarter  in  which  that  person 
was  a  residual  interest  holder.  Quarteriy 
notice  to  the  Internal  Revenue  Service  is 
not  required. 

S  1.6049-4    [Am«xi«ll 

Par.  5.  Section  1.6049-4  is  amended  as 
follows: 

1.  The  fu^t  sentence  of  paragraph 
(b)(2)  is  removed  and  two  new 
sentences  are  added  in  its  place. 

2.  The  second  sentence  in  paragraph 
(b)(2)(iii)  is  revised. 
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3.  The  concluding  text  of  paragraph 
(b)(2),  is  revised. 

4.  The  added  and  revised  provisions 
read  as  follows: 

§  1 .6049-4    Return*  of  Inf  onnatlon  as  to 
interest  paid  and  original  Issue  discount 
Includibie  in  gross  income  after  December 
31. 1982. 

*  *         *         •         • 

(b)  •  •  • 

(2)  Original  issue  discount.  Except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  in  the  case  of  original  issue 
discount,  an  information  return  on 
Forms  1096  and  1099  shall  be  made  for 
each  calendar  year  of  any  holder  of  an 
obligation  as  to  which  there  is  original 
issue  discount  includible  in  gross 
income  aggregating  $10  or  more.  For 
calendar  years  before  1992,  semiannual 
record  date  reporting  under  S  1.6049- 
l(a)(l)(ii](Z7](7)  may  be  used,  and  if  it  is 
used,  the  original  issue  discount 
includible  in  gross  income  is  determined 
by  treating  each  holder  as  holding  the 
obligation  on  every  day  it  was 
outstanding  during  the  calendar 
year.  •  •  • 

(iii)  •  *  *  For  calendar  years  before 
1992.  semiannual  record  date  reporting 
under  S  1.6049-l(a)(l)(ii)(i)(7)  may  be 
used,  and  if  it  is  used,  the  original  issue 
discount  includible  in  gross  income  is 
detennined  by  treating  each  holder  as 
holding  the  obligation  on  every  day  it 
was  outstanding  during  the  calendar 
year.  •  •  • 

*  •        •        •        • 

Section  1.6049-l(a)(l)(ii)(6)(2)  and,  for 
calendar  years  before  1992,  §  1.6049- 
l(a)(l)(ii)  [b][l],  and  (c).  apply  for 
purposes  of  this  paragraph. 

*  •        •        •        • 

Par.  6.  Section  1.6049-7T  is  revised  to 
read  as  follows: 

§  1.8049-7T    Market  discount  fraction 
reported  with  ott^er  financial  information 
with  respect  to  REMICs  and  collateralized 
debt  obligations  (temporary). 

For  purposes  of  S  1.604^ 
7(f)(2)(i)(G)(7)  relating  to  the  market 
discount  fraction  to  be  reported  with 
other  fmancial  information  with  respect 
to  REMICs  and  other  collateralized  debt 
obligations,  if  the  REMIC  regular 
interest  or  the  collateralized  debt 
obligation  has  de  minimis  original  issue 
discount  (as  defined  in  section  1273(a)(3) 
and  any  regulations  thereunder),  then,  at 
the  option  of  the  REMIC  or  the  issuer  of 
the  collateralized  debt  obligation,  a 
fraction  computed  in  the  manner 
specified  in  paragraph  (f){2)(ii)(K)  of  this 
section  taking  into  account  Uie  de 
minimis  original  issue  discount  may  be 
reported  instead  of  the  fraction  specified 
in  S  1.6049-7(f)(2)(i)(G)(;)(/-).  The  REMIC 


or  the  issuer  of  the  collateralized  debt 
obligation,  however,  must  be  consistent 
in  the  method  used  to  compute  this 
fraction. 

Par.  7.  Section  1.6049-7  is  added  to 
read  as  follows: 

S  1.6049    Returns  of  information  with 
respect  to  REMIC  regular  interest*  and 
collateraHzed  debt  obligations. 

(a)  Definition  of  interest — (1)  In 
general.  For  purposes  of  section  6049(a), 
for  taxable  years  beginning  after 
December  31, 1986,  the  term  interest 
includes: 

(i)  Interest  actually  paid  with  respect 
to  a  collateralized  debt  obligation  (as 
defined  in  paragraph  (d)(2)  of  this 
section), 

(ii)  Interest  accrued  with  respect  to  a 
REMIC  regular  interest  (as  defined  in 
section  860G(a)(l)),  or 

(iii)  Original  issue  discount  accrued 
with  respect  to  a  REMIC  regular  interest 
or  a  collateralized  debt  obligation. 

(2J  Interest  deemed  paid.  For  purposes 
of  this  section  and  in  determining  who 
must  make  an  information  return  under 
section  6049(a),  interest  as  defined  in 
paragraphs  (a)(1)  (ii)  and  (iii)  of  this 
section  is  deemed  paid  when  includible 
in  gross  income  under  section  860B  (b) 
or  section  1272. 

(b)  Information  required  to  be 
reported  to  the  Internal  Revenue 
Service — (1)  Requirement  of  filing  Form 
8811  by  REMICs  and  other  issuers— {i) 
In  general.  Except  in  the  case  of  a 
REMIC  all  of  whose  regular  interests  are 
owned  by  one  other  REMIC,  every 
REMIC  and  every  issuer  of  a 
collateralized  debt  obligation  (as 
defined  In  paragraph  (d)(2)  of  this 
section)  must  make  an  information 
return  on  Form  8811.  Information  Return 
for  Real  Estate  Mortgage  Investment 
Conduits  (REMICs)  and  Issuers  of 
Collateralized  Debt  Obligations.  Form 
8811  must  be  filed  in  the  time  and 
manner  prescribed  in  paragraph 
(b)(l)(iii)  of  this  section.  The  submission 
of  Form  8811  to  the  Internal  Revenue 
Service  does  not  satisfy  the  election 
requirement  specified  in  §  1.860D-lT(d) 
and  does  not  require  election  of  REMIC 
status. 

(ii)  Information  required  to  be 
reported.  The  following  information 
must  be  reported  to  the  Internal 
Revenue  Service  on  Form  8811 — 

(A)  The  name,  address,  and  employer 
identification  number  of  the  REMIC  or 
the  issuer  of  a  collateralized  debt 
obligation  (as  defined  in  paragraph 
(d)(2)  of  this  section); 

(B)  The  name,  title,  and  either  the 
address  or  the  address  and  telephone 
number  of  the  official  or  representative 
of  the  REMIC  or  the  issuer  of  a 


collateralized  debt  obligation  who  will 
provide  to  any  person  specified  in 
paragraph  (e)(4)  of  this  section  the 
interest  and  original  issue  discount 
information  specified  in  paragraph  (e)(2) 
of  this  section; 

(C)  The  startup  day  (as  defined  in 
section  860G(a)(9))  of  the  REMIC  or  the 
issue  date  (as  defined  in  section 
1275(a)(2))  of  the  collateralized  debt 
obligation; 

(D)  The  Committee  on  Uniform 
Security  Identification  Procedure 
(CUSIP)  number,  aocount  number,  serial 
number,  or  other  identifying  number  or 
information,  of  each  class  of  REMIC 
regular  interest  or  collateralized  debt 
obligation; 

(E)  The  name,  title,  address,  and 
telephone  number  of  the  official  or 
representative  of  the  REMIC  or  the 
issuer  of  a  collateralized  debt  obligation 
whom  the  Internal  Revenue  Service  may 
contact,  and 

(F)  Any  other  information  required  by 
Form  8811. 

(iii)  Time  and  manner  of  filing  of 
information  return — 

(A)  Manner  of  filing.  Form  8811  must 
be  filed  with  the  Internal  Revenue 
Service  at  the  address  specified  on  the 
form.  The  information  specified  in 
paragraph  (b(l)(ii)  of  this  section  must 
be  provided  on  Form  8811  regardless  of 
whether  other  information  returns  are 
filed  by  use  of  electronic  media. 

(B)  Time  for  filing.  Form  8811  must  be 
filed  by  each  REMIC  or  issuer  of  a 
collateralized  debt  obligation  on  or 
before  the  later  of  July  31, 1989,  or  the 
30th  day  after— 

(/)  the  startup  day  (as  defined  in 
section  860G{a)(9))  in  the  case  of  a       ' 
REMIC,  or 

[2]  the  issue  date  (as  defined  in 
section  1275(a)(2))  in  the  case  of  a 
collateralized  debt  obligation. 
Further,  each  REMIC  or  issuer  of  a 
collateralized  debt  obligation  must  file  a 
new  Form  8811  on  or  before  the  30th  day 
after  any  change  in  the  information 
previously  provided  on  Form  8811. 

(2)  Requirement  of  reporting  by 
REMICs.  issuers,  and  nominees — (i)  In 
general.  Every  person  described  in 
paragraph  (b)(2)(ii)  of  this  section  who 
pays  to  another  person  $10  or  more  of 
interest  (as  defined  in  paragraph  (a)  of 
this  section)  during  any  calendar  year 
must  file  an  information  return  on  Form 
1099,  unless  the  interest  is  paid  to  a 
person  specified  in  paragraph  (c)  of  this 
section. 

(ii)  Person  required  to  make  reports. 
The  persons  required  to  make  an 
information  return  under  section  6049(a) 
and  this  section  are — 
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(A)  REMlCa  or  issuers  of 
collateralized  debt  obligations  (as 
defined  in  paragraph  (dH2)  of  this 
section),  and 

(B)  Any  broker  who  holds  as  a 
nominee  or  middleman  who  holds  as  a 
nominee  any  REMIC  regular  interest  or 
any  collateralized  debt  obligation. 

(iii)  Information  to  be  reported— [A] 
REMIC  regular  interests  and 
coUaterolized  debt  obligations  not 
issued  with  original  issue  discount  An 
information  return  on  Form  1099  must  be 
made  for  each  holder  of  a  REMIC 
regular  interest  or  collateralized  debt 
obligation  not  issued  with  original  issue 
discount,  but  only  if  the  holder  has  been 
paid  interest  (as  defined  in  paragraph 
(a)  of  this  section)  of  $10  or  more  for  the 
calendar  year.  The  information  return 
must  show — 

(7)  The  name,  address,  and  taxpayer 
identification  number  of  the  record 
holder. 

(2)  The  CUSIP  number,  account 
number,  serial  number,  or  other 
identifying  number  or  information,  of 
each  REMIC  regular  interest  or 
collateralized  debt  obligation,  with 
respect  to  which  a  return  is  being  made, 

(3)  The  aggregate  amount  of  interest 
paid  or  deemed  paid  to  the  record 
holder  for  the  period  during  the  calendar 
year  for  which  the  return  is  made, 

[4]  The  name,  address,  and  taxpayer 
identification  number  of  the  person 
required  to  file  this  return,  and 

(5)  Any  other  information  required  by 
the  form. 

(B)  REMIC  regular  interests  and 
collateralized  debt  obligations  issued 
with  original  issue  discount.  An 
information  return  on  Form  1099  must  be 
made  for  each  holder  of  a  REMIC 
regular  interest  or  a  collateralized  debt 
obligation  issued  with  original  issue 
discount,  but  only  if  the  holder  has  been 
paid  interest  (as  defined  in  paragraph 
(a)  of  this  section)  of  $10  or  more  for  the 
calendar  year.  The  information  return 
must  show — 

(1)  The  name,  address,  and  taxpayer 
identification  number  of  the  record 
holder. 

[2]  The  CUSIP  number,  account 
number,  serial  number,  or  other 
identifying  number  or  information,  of 
each  REMIC  regular  interest  or 
collateralized  debt  obligation,  with 
respect  to  which  a  return  is  being  made, 

[3]  The  aggregate  amount  of  original 
issue  discount  deemed  paid  to  the 
record  holder  for  the  period  during  the 
calendar  year  for  which  the  return  is 
made, 

(4)  The  aggregate  amount  of  interest, 
other  than  original  issue  discount,  paid 
or  deemed  paid  to  the  record  holder  for 


the  period  during  the  calendar  year  for 
which  the  return  is  made, 

(5)  The  name,  address,  and  taxpayer 
identification  number  of  the  person 
required  to  file  this  return,  and 

(6)  Any  other  information  required  by 
the  form. 

(C)  Cross-reference.  See  {  1.67- 
3T(0(3)(ii)  for  additional  information 
required  to  be  included  on  an 
information  return  on  Form  1099  wiA 
respect  to  certain  holders  of  regular 
interests  in  REMICs  described  in  §  1,87- 
3T{a)(2)(ii}. 

(iv)  Time  and  place Jor  filing  a  return 
with  respect  to  amounts  includible  as 
interest.  The  returns  required  under 
paragraph  (b)(2)  of  this  section  for  any 
calendar  year  must  be  filed  after 
September  30  of  that  year,  but  not 
before  the  payor's  final  payment  to  the 
payee  for  the  year,  and  on  or  before 
February  28  of  the  following  year.  These 
returns  must  be  filed  with  the 
appropriate  Internal  Revenue  Service 
Center,  the  address  of  which  is  listed  in 
the  instructions  for  Form  1099.  For 
extensions  of  time  for  filing  returns 
under  this  section,  see  S  1.6081-1.  For 
magnetic  media  filing  requirements,  see 
S  301.6011-2  of  this  chapter. 

(c)  Information  returns  not  required. 
An  information  return  is  not  required 
under  section  6049(a]  and  this  section 
with  respect  to  payments  of  interest  on 
a  REMIC  regular  interest  or 
collateralized  debt  obligation,  if  the 
holder  of  the  REMIC  regular  interest  or 
the  collateralized  debt  obligation  is — 

(1)  An  organization  exempt  from 
taxation  under  section  501(a)  or  an 
individual  retirement  plan; 

(2)  The  United  States  or  a  State,  the 
District  of  Columbia,  a  possession  of  the 
United  States,  or  a  political  subdivision 
or  a  wholly-owned  agency  or 
instrumentality  of  any  one  or  more  of 
the  foregoing; 

(3)  A  foreign  government,  a  political 
subdivision  thereof,  or  an  international 
organization; 

(4)  A  foreign  central  bank  of  issue  (as 
defined  in  S  1.895-l(b)(l)  to  be  a  bank 
which  is  by  law  or  government  sanction 
the  principal  authority,  other  than  the 
government  itself,  issuing  instruments 
intended  to  circulate  as  currency): 

(5)  A  trust  described  in  section 
4947(a)(1)  (relating  to  certain  charitable 
trusts); 

(6)  For  calendar  quarters  and  calendar 
years  after  1988,  a  broker  (as  defined  in 
section  6045(c)  and  i  1.8045-l(a)(l)); 

(7)  For  calendar  quarters  and  calendar 
years  after  1988,  a  person  who  holds  the 
REMIC  regular  interest  or  collateralized 
debt  obligation  as  a  middleman  (as 
defined  in  i  1.6049-4(0(4)): 


(8)  For  calerKiar  quarters  and  calendar 
years  after  1988,  a  corporation  (at 
defined  in  section  7701(a)(3)),  whether 
domestic  or  foreign; 

(9)  For  calendar  quarters  and  calendar 
years  after  1988,  a  dealer  in  securities  or 
commodities  required  to  register  as  soch 
under  the  laws  of  the  United  States  or  ■ 
State: 

(10)  For  calendar  quarters  and 
calendar  years  after  1988,  a  real  estate 
investment  trust  (as  defined  in  section 
856); 

(11)  For  calendar  quarters  and 
calendar  years  after  1988.  an  entity 
registered  at  all  times  during  the  taxable 
year  under  the  Investment  Company  Act 
of  1940; 

(12)  For  calendar  quarters  and 
calendar  years  after  1988.  a  common 
trust  fund  (as  defined  in  section  584  (a)); 

(13)  For  calendar  quarters  and 
calendar  years  after  1988,  a  financial 
institution  such  as  a  mutual  savings 
bank,  savings  and  loan  association, 
building  and  loan  association, 
cooperative  bank,  homestead 
association,  credit  union,  industrial  loan 
association  or  bank,  or  other  similar 
organization; 

(14)  For  calendar  quarters  and 
calendar  years  after  1988,  any  trust 
which  is  exempt  from  tax  under  section 
664(c)  [i.e..  a  charitable  remainder 
annuity  trust  or  a  charitable  remainder 
unitrust);  and 

(15)  For  calendar  quarters  and 
calendar  years  after  1988,  a  REMIC 

(d)  Special  provisions  and 
definitions — (1)  Incorporation  of 
referenced  rules.  The  special  rules  of 
S  1.6049-4(d)  are  incorporated  in  this 
section,  as  applicable,  except  that 

§  1.6049-4(d)(2)  does  not  apply  to  any 
REMIC  regular  interest  or  any  other 
debt  instrument  to  which  section 
1272(a)(6)  applies.  Further.  S  1.6049-5(c) 
does  not  apply  to  any  REMIC  regular 
interest  or  any  other  debt  instrument  to 
which  section  1272(a)(6)  applies. 

(2)  Collateralized  debt  obligation.  For 
purposes  of  this  section,  the  term 
"collateralized  debt  obligation"  means 
any  debt  instrument  (except  a  tax- 
exempt  obligation)  described  in  section 
1272(a)(6)(C)(ii)  that  is  issued  after 
December  31, 1986. 

(e)  Requirement  of  furnishing 
information  to  certain  nominees, 
corporations,  and  other  specified 
persons — (1)  In  general.  For  calendar 
quarters  and  calendar  years  after  1988, 
each  REMIC  or  issuer  of  a  collateralized 
debt  obligation  (as  defined  in  paragraph 
(d)(2)  of  this  section)  must  provide  the 
information  specified  in  paragraph  (e)(2J 
of  this  section  in  the  time  and  manner 
prescribed  in  paragraph  (e)(3)  of  this 
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section  to  any  persons  specified  in 
paragraph  (e)(4)  of  this  section  who 
request  the  information. 

(2)  Information  required  to  be 
reported.  For  each  class  of  REMIC 
regular  interest  or  collateralized  debt 
obligation  and  for  each  calendar  quarter 
specified  by  the  person  requesting  the 
information,  the  REMIC  or  issuer  of  a 
collateralized  debt  obligation  must 
provide  the  following  information — 

(i)  The  name,  address  and  Employer 
Identification  Number  of  the  REMIC  or 
issuer  of  a  collateralized  debt  obligation; 

(ji)  The  CUSIP  number,  account 
number,  serial  number,  or  other 
identifying  number  or  information,  of 
each  specified  class  of  REMIC  regular 
interest  or  collateralized  debt  obligation 
and.  for  calendar  quarters  and  calendar 
years  after  1991,  whether  the 
information  being  reported  is  with 
respect  to  a  REMIC  regular  interest  or  a 
collateralized  debt  obligation; 

(iii)  Interest  paid  on  a  collateralized 
debt  obligation  in  the  specified  class  for 
each  calendar  quarter,  and  the  aggregate 
amount  for  the  calendar  year  if  the 
request  is  made  for  the  last  quarter  of 
the  calendar  yean 

(iv)  Interest  accrued  on  a  REMIC 
regular  interest  in  the  specified  class  for 
each  accrual  period  any  day  of  which  is 
in  the  specified  calendar  quarter,  and 
the  aggregate  amount  for  the  calendar 
year  if  the  request  is  made  for  the  last 
quarter  of  the  calendar  yean 

(v)  Original  issue  discount  accrued  on 
a  collateralized  debt  obligation  or 
REMIC  regular  interest  in  the  specified 
class  for  each  accrual  period  any  day  of 
which  is  in  that  calendar  quarter,  and 
the  aggregate  amount  for  the  calendar 
year  if  the  request  is  made  for  the  last 
quarter  of  the  calendar  yean 

(vi)  The  daily  portion  of  original  issue 
discount  per  $1,000  of  original  principal 
amount  (or  for  calendar  quarters  prior  to 
1992,  per  other  specified  unit)  as 
determined  under  section  1272(a)(6)  and 
the  regulations  thereunder  for  each 
accrual  period  any  day  of  which  is  in  the 
specified  calendar  quarten    • 
.   (vii)  The  length  of  the  accrual  period: 

(viii)  The  adjusted  issue  price  (as 
defined  in  section  1275(a)(4){B)(ii})  of  the 
REMIC  regular  interest  or  the 
collateralized  debt  obligation  at  the 
beginning  of  each  accrual  period  any 
day  of  which  is  in  the  specified  calendar 
quarten 

(ix)  The  information  required  by 
paragraph  (f)(3)  of  this  section; 

(x)  Information  required  to  compute 
the  accrual  of  market  discount  including, 
for  calendar  years  after  1989.  the 
information  required  by  paragraphs 
(f)(2)(i)(C)  or  (f)(2)(ii)(K)  of  this  section: 
and 


(xi)  For  calendar  quarters  and 
calendar  years  after  1991.  if  the  REMIC 
is  a  single  class  REMIC  (as  described  in 
S  1.67-3T  (a)(2){ii)(B)).  the  information 
described  in  §  I.e7-3T  {f)(l)  and  (f)(3)(ii) 
(A)  and  (B). 

(3)  Time  and  manner  for  providing 
information — (i)  Manner  of  providing 
information.  The  information  specified 
in  paragraph  (e)(2)  of  this  section  may 
be  provided  as  follows — 

(A)  By  telephone; 

(B)  By  written  statement  sent  by  first 
class  mail  to  the  address  provided  by 
the  requesting  party; 

(C)  By  causing  it  to  be  printed  in  a 
publication  generally  read  by  and 
available  to  persons  specified  in 
paragraph  (e)(4)  and  by  notifying  the 
requesting  persons  in  writing  or  by 
telephone  of  the  publication  in  which  it 
will  appear,  the  date  of  its  appearance, 
and.  if  possible,  the  page  upon  which  it 
appears:  or 

(D)  By  any  other  method  agreed  to  by 
the  parties.  If  the  information  is 
published,  then  the  publication  should 
also  specify  the  date  and,  if  possible,  the 
page  on  which  corrections,  if  any.  will 
be  printed. 

(ii)  Time  for  furnishing  the 
information.  Each  REMIC  or  issuer  of  a 
collateralized  debt  obligation  mu.«t 
furnish  the  information  specified  in 
paragraph  (e)(2)  of  this  section  on  or 
before  the  later  of — 

(A)  The  30th  day  after  the  close  of  the 
calendar  quarter  for  which  the 
information  was  requested,  or 

(B)  The  day  that  is  two  weeks  after 
the  receipt  of  the  request. 

(4)  Persons  entitled  to  request 
information.  The  following  persons  may 
request  the  information  specified  in 
paragraph  (e)(2)  of  this  section  with 
respect  to  a  specified  class  of  REMIC 
regular  interests  or  collateralized  debt 
obligations  from  a  REMIC  or  issuer  of  a 
collateralized  debt  obligation  in  the 
manner  prescribed  in  paragraph  (e)(5)  of 
this  section — 

(i)  Any  broker  who  holds  on  its  own 
behalf  or  as  a  nominee  any  REMIC 
regular  interest  or  collateralized  debt 
obligation  in  the  specified  class. 

(ii)  Any  middleman  who  is  required  to 
make  an  information  return  under 
section  6049  (a)  and  paragraph  (b)(2)  of 
this  section  and  who  holds  as  a  nominee 
any  REMIC  regular  interest  or 
collateralized  debt  obligation  in  the 
specified  class. 

(iii)  Any  corporation  or  non-calendar 
year  taxpayer  who  holds  a  REMIC 
regular  interest  or  collateralized  debt  ' 
obligation  in  the  specified  class  directly, 
rather  than  through  a  nominee, 

(iv)  Any  other  person  specified  in 
paragraphs  (c)(9)  through  (15)  of  this 


section  who  holds  a  REMIC  regular 
interest  or  collateralized  debt  obligation 
in  the  specified  class  directly,  rather 
than  through  a  nominee,  or 

(v)  A  representative  or  agent  for  a 
person  specified  in  paragraphs  (e)(4)(ij, 
(ii),  (iii)  or  (iv)  of  this  section. 

(5)  Manner  of  requesting  information 
from  the  REMIC.  A  requesting  person 
specified  in  paragraph  (e)(4]  of  this 
section  should  obtain  Internal  Revenue 
Service  Publication  938.  Real  Estate 
Mortgage  Investment  Conduit  (REMIC) 
and  Collateralized  Debt  Obligation 
Reporting  Information  (or  other 
guidance  published  by  the  Internal 
Revenue  Service).  This  publication 
contains  a  directory  of  REMICs  and 
issuers  of  collateralized  debt 
obligations.  The  requesting  person  can 
locate  the  REMIC  or  issuer  from  whom 
information  is  needed  and  request  the 
information  from  the  official  or 
representative  of  the  REMIC  or  issuer  in 
the  manner  specified  in  the  publication. 
The  publication  will  specify  either  an 
address  or  an  address  and  telephone 
number.  If  the  publication  provides  only 
an  address,  the  request  must  be  made  in 
writing  and  mailed  to  the  specified 
address.  Further,  the  request  must 
specify  the  calendar  quarters  {e.g.,  all 
calendar  quarters  in  1989)  and  the 
classes  of  REMIC  regular  interests  or 
collateralized  debt  obligations  for  which 
information  is  needed. 

(0  Requirement  of  furnishing 
statement  to  recipient — (1)  In  general. 
Every  person  filing  a  Form  1099  under 
section  6049  (a)  and  this  section  must 
furnish  to  the  holder  (the  person  whose 
identifying  number  is  required  to  be 
shown  on  the  form)  a  written  statement 
showing  the  information  required  by 
paragraph  (f)(2)  of  this  section.  The 
written  statement  provided  by  a  REMIC 
must  also  contain  the  information 
specified  in  paragraph  {f)(3)  of  this 
section. 

(2)  Form  of  statement— [i]  REMIC 
regular  interests  and  collateralized  debt . 
obligations  not  issued  with  original 
issue  discount.  For  a  REMIC  regular 
interest  or  collateralized  debt  obligation 
issued  without  original  issue  discount, 
the  written  statement  must  specify  for 
the  calendar  year  the  following 
information — 

(A)  The  aggregate  amount  shown  on 
Form  1099  to  be  included  in  income  by 
that  person  for  the  calendar  yean 

(B)  The  name,  address,  and  taxpayer 
identification  number  of  the  person 
required  to  furnish  this  statement; 

(C)  The  name,  address,  and  taxpayer 
identification  number  of  the  person  who 
must  include  the  amount  of  interest  in 
gross  income; 
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(D)  A  legend,  including  a  statement 
that  the  amount  is  being  reported  to  the 
Internal  Revenue  Service,  that  conforms 
to  the  legend  on  Form  1099.  Copy  B.  For 
Recipient; 

(E)  The  CUSIP  number,  account 
number,  serial  number,  or  other 
identifying  number  or  information,  of 
each  HEMIC  regular  interest  or 
collateralized  debt  obligation,  with 
respect  to  which  a  return  is  being  made; 

(F)  All  other  items  shown  on  Form 
1099  for  the  calendar  yean  and 

(G)  Information  necessary  to  compute 
accrual  of  market  discount.  For  calendar 
years  after  1989,  this  information 
includes: 

[1)  For  each  accrual  period  in  the 
calendar  year — 

[i]  A  fraction,  the  numerator  of  which 
equals  the  interest,  other  than  original 
issue  discount,  allocable  to  that  accrual 
period,  and  the  denominator  of  which 
equals  the  interest,  other  than  original 
issue  discount,  allocable  to  that  accrual 
period  plus  the  remaining  interest  other 
than  original  issue  discount,  as  of  the 
end  of  that  accrual  period,  or 

[ii]  [Reserved] 

(2)  [Reserved} 

The  interest  allocable  to  each  accrual 
period  and  the  remaining  interest  are 
calculated  by  taking  into  account  events 
which  have  occurred  before  the  close  of 
the  accrual  period  and  the  prepayment 
assumption,  if  any,  determined  as  of  the 
startup  day  (as  deflned  in  section  860G 
(a)(9))  of  the  REMIC  or  the  issue  date  (as 
defined  in  section  1275  (a)(2))  of  the 
collateralized  debt  obligation  that  would 
be  made  in  computing  original  issue 
discount  if  the  debt  instnmient  had  been 
issued  with  original  issue  discount. 

(ii)  REMIC  regular  interests  and 
collateralized  debt  obligations  issued 
with  original  issue  discount  For  a 
REMIC  regular  interest  or  collateralized 
debt  obligation  issued  with  original 
issue  discount,  the  written  statement 
must  specify  for  the  calendar  year  the 
following  information — 

(A)  The  aggregate  amount  of  original 
issue  discount  includible  in  the  gross 
income  of  the  holder  for  the  calendar 
year  with  respect  to  the  REMIC  regular 
interest  or  the  collateralized  debt 
obligation; 

(B)  The  aggregate  amount  of  interest, 
other  than  original  issue  discount, 
includible  in  the  gross  income  of  the 
holder  for  the  calendar  year  with 
respect  to  the  REMIC  regular  interest  or 
the  collateralized  debt  obligation; 

(C)  The  name,  address,  and  taxpayer 
identification  number  of  the  person 
required  to  file  this  form; 

(D)  The  name,  address,  and  taxpayer 
identification  number  of  the  person  who 
must  include  the  amount  of  interest 


specified  in  paragraphs  (0(2)(ii)  (A)  and 
(B)  of  this  section  in  gross  income; 

(E)  For  calendar  years  after  1987,  the 
daily  portion  of  original  issue  discount 
per  $1,000  of  original  principal  amount 
(or  for  calendar  years  prior  to  1992,  per 
other  specified  unit)  as  determined 
under  section  1272(a)(6]  and  the 
regulations  thereunder  for  each  accrual 
period  any  day  of  which  is  in  that 
calendar  yean 

(F)  For  calendar  years  after  1987,  the 
length  of  the  accrual  period; 

(G)  All  other  items  shown  on  Form 
1099  for  the  calendar  yean 

(H)  A  legend,  including  a  statement 
that  the  information  required  under 
paragraphs  (f)(2)(ii)  (A).  (B).  (C),  (D)  and 
(G)  of  this  section  is  being  reported  to 
the  internal  Revenue  Service,  that 
conforms  to  the  legend  on  Form  1099, 
Copy  B,  For  Recipient; 

(I)  For  calendar  years  after  1987,  the 
adjusted  issue  price  (as  defined  in 
secbon  1275(a)(4)(B)(ii])  of  the  REMIC 
regular  interest  or  the  collateralized 
debt  obligation  at  the  beginning  of  each 
accrual  period  with  respect  to  which 
interest  income  is  required  to  be 
reported  on  Form  1099  for  the  calendar 
yean 

(J)  The  CUSIP  number,  account 
number,  serial  number,  or  other 
identifying  number  or  information,  of 
each  class  of  REMIC  regular  interest  or 
collateralized  debt  obligation,  with 
respect  to  which  a  return  is  being  made; 
and 

(K)  Information  necessary  to  compute 
accrual  of  market  discount.  For  calendar 
years  after  1989,  this  information 
includes: 

[1]  For  each  accrual  period  in  the 
calendar  year,  a  fraction,  the  numerator 
of  which  equals  the  original  issue 
discount  allocable  to  that  accrual 
period,  and  the  denominator  of  which 
equals  the  original  issue  discount 
allocable  to  that  accrual  period  plus  the 
remaining  original  issue  discount  as  of 
the  end  of  that  accrual  period,  and 

[2]  [Reserved) 

The  original  issue  discount  allocable 
to  each  accrual  period  and  the 
remaining  original  issue  discount  are 
calculated  by  taking  into  account  events 
which  have  occurred  before  the  dose  of 
the  accrual  period  and  the  prepayment 
assumption  determined  as  of  the  startup 
day  (as  defmed  in  section  8eoG  (a)(9}]  of 
the  REMIC  or  the  issue  date  (as  defined 
in  section  1275  (a)(2))  of  the 
collateralized  debt  obligation. 

(3)  Information  with  respect  to  REMIC 
assets— [i]  95 percent  asset  test  For 
calendar  years  after  1988,  the  written 
statement  provided  by  a  REMIC  must 
also  contain  the  following  information 
for  each  calendar  quarter — 


(A)  The  percentage  of  REMIC  assets 
that  are  qualifying  real  property  loans 
under  section  593, 

(B)  The  percentage  of  REMIC  assets 
that  are  assets  described  m  section  7701 
(a)(19).  and 

(C)  The  percentage  of  REMIC  assets 
that  are  real  estate  assets  defmed  in 
section  856  (c)(6)(B),  computed  by 
reference  to  the  average  adjusted  basis 
(as  deHned  in  section  1011)  of  the 
REMIC  assets  during  the  calendar 
quarter  (as  described  in  {  1.860F-4 
(e)(l)(iiii).  If  for  any  calendar  quarter  the 
percentage  of  REMIC  assets  represented 
by  a  category  is  at  least  95  percent,  then 
the  statement  need  only  specify  that  the 
percentage  for  that  category,  for  that 
calendar  quarter,  was  at  least  95 
percent. 

(ii)  Additional  information  required  if 
the  95 percent  test  not  met.  If,  for  any 
calendar  quarter  after  1988,  less  than  95 
percent  of  the  assets  of  the  REMIC  are 
real  estate  assets  deflned  in  section  856 
(c)(6)(B),  then,  for  that  calendar  quarter, 
the  REMICs  written  statement  must 
also  provide  to  any  real  estate 
investment  trust  (RETT)  that  holds  a 
regular  interest  the  following 
information — 

(A)  The  percentage  of  REMIC  assets 
described  in  section  856  (c)(5)(A), 
computed  by  reference  to  the  average 
adjusted  basis  of  the  REMIC  assets 
during  the  calendar  quarter  (as 
described  in  §  1.86(H^-4  (e)(1)(iii)). 

(B)  The  percentage  of  REMIC  gross 
income  (other  than  gross  income  from 
prohibited  transacbons  defined  in 
secUon  860F  (a)(2))  described  in  secbon 
856  (c)(3)(A)  through  (E),  computed  as  of 
the  close  of  the  calendar  quarter,  and 

(C)  The  percentage  of  REMIC  gross 
income  (other  than  gross  income  from 
prohibited  transacbons  defined  in 
section  860F  (a)(2)]  described  in  secbon 
856  (c)(3)(F),  computed  as  of  the  close  of 
the  calendar  quarter.  For  purposes  of 
this  paragraph  (n{3Kii)(C).  the  term 
"foreclosure  property"  contained  in 
secbon  856  (c)(3)(F)  shall  have  the 
meaning  specified  in  section  880G  (a)(8). 

In  determining  whether  a  RETT 
sabsfles  the  limitabons  of  secbon  856 
(c)(2),  all  REMIC  gross  income  is 
deemed  to  be  derived  from  a  source 
specifled  in  secbon  856  (c)(2]. 

(iii)  Calendar  years  1988  and  1989.  For 
calendar  years  1988  and  1988,  the 
percentage  of  assets  required  in 
paragraphs  (0(3)(i)  and  (ii)  of  this 
secbon  may  be  computed  by  reference 
to  the  average  fair  market  value  of  the 
assets  of  the  REMIC  during  the  calendar 
quarter  (as  described  in  {  1.860F-4 
(e)(l)(iii)).  Instead  of  by  reference  to  the 
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average  adjusted  basis  of  the  assets  of 
the  REMIC  during  the  calendar  quarter. 

(4)  Cross-reference.  See  §  1.67-3T 
(f)(2){ii)  for  additional  information  that 
may  be  separately  stated  on  the 
statement  required  by  this  paragraph  (f) 
section  with  respect  to  certain  holders  of 
regular  interests  in  REMICs  described  in 
§  1.67-3T  (a)(2)(ii). 

(5)  Time  for  furnishing  statements — (i) 
For  calendar  quarters  and  calendar 
years  after  1988.  For  calendar  quarters 
and  calendar  years  after  1988,  each 
statement  required  under  this  paragraph 
(f)  of  to  be  furnished  to  any  person  for  a 
calendar  year  with  respect  to  amounts 
includible  as  interest  must  be  furnished 
to  that  person  after  April  30  of  that  year 
and  on  or  before  March  15  of  the 
following  year,  but  not  before  the  final 
interest  payment  (if  any)  for  the 
calendar  year. 

(ii)  For  calendar  quarters  and 
calendar  years  prior  to  1989 — (A)  In 
general.  For  calendar  quarters  and 
calendar  years  prior  to  1989.  each 
statement  required  under  this  paragraph 
(f)  to  be  furnished  to  any  person  for  a 
calendar  year  with  respect  to  amounts 
includible  as  interest  must  be  furnished 
to  that  person  after  April  30  of  that  year 
and  on  or  before  January  31  of  the 
following  year,  but  not  before  the  final 
interest  payment  (if  any)  for  the 
calendar  year. 

(B)  Nominee  reporting.  For  calendar 
quarters  and  calendar  years  prior  to 
1989,  each  statement  required  under  this 
paragraph  (f)  to  be  furnished  by  a 
nominee  must  be  furnished  to  the  actual 
owner  of  a  REMIC  regular  interest  or  a 
collateralized  debt  obligation  to  which 
section  1272  (a)(6)  applies  on  or  before 
the  later  of— 

(1)  The  30th  day  after  the  nominee 
receives  such  information,  or 

[2)  January  31  of  the  year  following 
the  calendar  year  to  which  the 
statement  relates. 

(6)  Special  rules— {i]  Copy  of  Form 
1099  permissible.  The  requirements  of 
this  paragraph  (f)  for  the  furnishing  of  a 
statement  to  any  person,  including  the 
legend  requirement  of  paragraphs 
(f)(2)(i)(D)and(f)(2)(ii)(H)ofthi8 
section,  may  be  met  by  furnishing  to  that 
person — 

(A)  A  copy  of  the  Form  1099  filed 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  respect  of  that  person,  plus  a 
separate  statement  (mailed  with  the 
Form  1099)  that  contains  the  information 
described  in  paragraphs  (f)(2)(i)(E)  and 
(G).  (n{2)(ii)(E).  (F).  (I),  and  (K).  (f)(3). 
and  (f)(4)  of  this  section,  if  applicable,  of 
this  section,  or 

(B)  A  substitute  form  that  contains  all 
the  information  required  under  this 
paragraph  (0  and  that  complies  with 


any  current  revenue  procedure 
concerning  the  reproduction  of  paper 
substitutes  of  Forms  1099  and  the 
furnishing  of  substitute  statements  to 
forms  recipients.  The  inclusion  on  the 
substitute  form  of  the  information 
specified  in  this  paragraph  (f)  that  is  not 
required  by  the  official  Forms  1099  will 
not  cause  the  substitute  form  to  fail  to 
meet  any  requirements  that  limit  the 
information  that  may  be  provided  with  a 
substitute  form. 

[ii]  Statement  furnished  by  mail.  A 
statement  mailed  to  the  last  known 
address  of  any  person  shall  be 
considered  to  be  furnished  to  that 
person  within  the  meaning  of  this 
section. 

(7)  Requirement  that  nominees  furnish 
information  to  corporations  and  certain 
other  specified  persons — (i)  In  general. 
For  calendar  quarters  and  calendar 
years  after  1988,  every  broker  or 
middleman  must  provide  in  writing  or 
by  telephone  the  information  specified 
in  paragraph  (e)(2)  of  this  section  to— 

(A)  A  corporation, 

(B)  A  non-calendar  year  taxpayer,  or 

(C)  Any  other  person  specified  in 
paragraphs  (c)(9)  through  (15)  of  this 
section 

who  requests  the  information  and  for 
whom  the  broker  or  middleman  holds  as 
a  nominee  a  REMIC  regular  interest  or  a 
collateralized  debt  obligation.  A 
corporation,  non-calendar  year 
taxpayer,  or  any  other  person  specified 
in  paragraphs  {c)(9)  through  (15)  of  this 
section  may  request  the  information  in 
writing  or  by  telephone  for  any  REMIC 
regular  interest  or  collateralized  debt 
obligation  for  calendar  quarters  any  day 
of  which  the  person  held  the  interest  or 
obligation. 

(ii)  Time  for  furnishing  information. 
The  statement  required  in  paragraph 
(f)(7)(i)  of  this  section  must  be  himished 
on  or  before  the  later  of — 

(A)  The  45th  day  after  receipt  of  the 
request. 

(B)  The  45th  day  after  the  close  of  the 
calendar  quarter  for  which  the 
information  was  requested,  or 

(C)  If  the  request  is  made  for  the  last 
calendar  quarter  in  a  year.  March  15  of 
the  year  following  the  calendar  quarter 
for  which  the  information  was 
requested. 

(g)  Information  required  to  be  set 
forth  on  face  of  debt  instrument— {!]  In 
general.  In  the  case  of  any  REMIC 
regular  interest  or  collateralized  debt 
obligation  that  is  issued  after  April  8. 
198&  and  that  has  original  issue 
discount,  the  issuer  must  set  forth  on  the 
face  of  the  REMIC  regular  interest  or 
collateralized  debt  obligation — 


(i)  The  amount  of  the  original  issue 
discount. 

(ii)  The  issue  date. 

(iii)  The  rate  at  which  interest  is 
payable  (if  any)  as  of  the  issue  date. 

(iv)  The  Yield  to  maturity,  including  a 
statement  as  to  the  assumption  made 
under  section  1272  (a)(6)(B)(iii). 

(v)  The  method  used  to  determine 
yield  where  there  is  a  short  accnial 
period,  and 

(vi)  The  amount  of  the  original  issue 
discount  allowable  to  the  short  accrual 
period  based  on  the  prepayment 
assumption  determined  on  the  startup 
day  (as  defined  in  section  860G  (a)(9))  or 
the  issue  date  (as  defined  in  section  1275 
(a)(2)). 

In  cases  where  it  is  not  possible  to  set 
forth  the  information  required  by  this 
paragraph  (g)  on  the  face  of  the  REMIC 
regular  interest  or  collateralized  debt 
obligation  by  the  issue  date,  the  issuer 
must  deliver  to  the  holder  a  sticker 
containing  this  information  within  10 
days  after  the  issue  date.  For  rules 
relating  to  the  penalty  imposed  for 
failure  to  show  the  information  required 
by  this  paragraph  (g)  on  the  regular 
interest  or  collateralized  debt  obligation, 
see  section  6706  (a)  and  the  regulations 
thereunder. 

(2)  Issuer.  For  purposes  of  this 
paragraph  (g).  the  term  "issuer"  includes 
not  only  domestic  issuers  but  also  any 
foreign  issuer  who  is  otherwise  subject 
to  United  States  income  tax  law,  unless 
the  issue  is  neither  listed  on  an 
established  securities  market  (as 
defined  in  §  1.453-3  (d)(4))  in  the  United 
States  nor  offered  for  sale  or  resale  in 
the  United  States  in  connection  with  its 
original  issuance. 

PART  5c— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE 
ECONOMIC  RECOVERY  TAX  ACT  OF 
1981 

Par.  8.  The  authority  citation  for  part 
5c  is  revised  to  read  as  follows: 

Authority:  Sees.  168(n(8)(G)  and  7805  of  th« 
Internal  Revenue  Code  of  1954  (95  Stat. 
216  •  *  *  ) 

§5C.128.1    (Removed] 
Par.  9.  Section  5c.l28-l  is  removed. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  10.  The  authority  citation  for  part 
602  continues  to  read  as  follows' 

Authority:  26  U.S.C.  7805. 

§602.101^0)    [Amended] 

Par.  11.  Section  602.101  (c)  is  amended 
by  removing  in  the  table — 
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"5  1.860D-1T 1545-1018", 

"5  1.860F-4T 1545-1018". 

"J1.6049-7T 1545-1018", 

"§  5C.128-1 1545-0012",  and 

"8  SC.12S-1  (d) 1545-0123". 

Dated:  August  22, 1991. 

Michael  |.  Murphy, 

Acting  Commissioner  of  Internal  Revenue- 
Approved: 

Kenneth  W.  Gideon, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  91-22848  Filed  9-27-01;  8:45  am} 

BILUNO  CODE  4O0-01-M 


49523 


f-      T'. 


49524 


Federal  Register  /  Vol.  58.  No.  189  /  Monday,  September  30,  1991  /  Proposed  Rules 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

(FI-61-91] 

RIN  1S45-AP97 

Notice  Of  Altocation  of  Allocable 
Investment  Expense 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  This  document  provides 
proposed  regulations  that  relate  to 
single-class  Real  Estate  Mortgage 
Investment  Conduits  (REMICs)  and  the 
market  discount  fraction  reported  with 
other  REMIC  information.  Elsewhere  in 
this  Federal  Register,  the  Internal 
Revenue  Service  is  issuing  final  and 
temporary  regulations  relating  to 
reporting  requirements  with  respect  to 
REMICs.  This  regulation  proposes  to 
adopt  as  final  regulations  the  temporary 
regulations  relating  to  reporting 
requirements  with  respect  to  single-class 
REMICs  and  the  market  discount 
fraction  reported  with  other  REMIC 
information.  The  text  of  those  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES:  Written  comments  must  be 
received  by  November  14. 1991.  A  public 
hearing  has  been  scheduled  for 
December  5, 1991.  Requests  to  speak  at 
the  hearing,  along  with  outlines  of  oral, 
comments,  must  be  received  by 
November  14. 1991.  See  the  notice  of 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
ADDRESSES:  Send  comments  and 
requests  to  speak  at  the  public  hearing, 
along  with  outlines  of  oral  comments,  to: 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attention: 
CC:CORP:T:R  {n-81-91),  room  5228, 
Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT 
Felicia  Daniels,  with  respect  to  the 
public  hearing,  telephone  202-56&-3935, 
and  James  W.  C.  Canup,  with  respect  to 
the  proposed  regulations,  telephone  202- 
566-6624.  These  are  not  toll-free 
numbers. 

SUPtn-EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
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Paperwork  Reduction  Act  of  1980  {44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  T:FP, 
Washington,  DC  20224. 

The  collection  of  information  in  this 
regulation  is  in  S  1.67-3T(f).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  provide  investors  in 
single-class  REMICs  with  their  amount 
of  allocable  share  of  the  REMICs 
investment  expenses.  This  information 
will  be  used  by  individuals  to  prepare 
their  Federal  income  tax  returns.  The 
likely  respondents/recordkeepers  are 
for-profit  institutions. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
resfwndents/recordkeepers  may  require 
greater  or  less  time,  depending  on  their 
particular  circumstances.  The  estimated 
total  annual  reporting  and/or 
recordkeeping  burden  for  the 
requirements  contained  in  S  1.67-3T 
(f)(1),  (2).  (3).  (4)(i),  (5),  and  (6)  of  this 
regulation  is  reflected  on  Schedule  Q 
and  Forms  1099-INT  and  1099-OID. 
Estimated  total  annual  reporting  and/or 
recordkeeping  burden  for  §  1.67- 
3T(f)(4)(ii):  8  hours. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  0.1 
hours  to  1.0  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  0.3.  hours. 
Estimated  number  of  respondents  and/ 
or  recordkeepers:  5.  Estimated  annual 
frequency  of  responses  (for  reporting 
requirements  only):  5. 

Background 

On  March  9, 1988,  temporary 
regulations  (T.D.  8186]  under  section  67 
and  6049(d)(7)  were  published  in  the 
Federal  Register  (53  FR  7504).  Section 
1.67-3T(f)  of  those  regulations  was 
amended  and  {  1.6049-7T  was  revised 
on  September  7, 1989,  [T.D.  8259]  (54  FR 
37098).  Temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  also  revise  SS  1.67-3T(f)  and 
1.6049-7T. 

Explanation  of  Provisions 

Section  1.67-3T(f)  provides  that  a 
single-class  REMIC  (generally,  one  that 
would  be  classified  as  a  trust  had  it  not 
elected  REMIC  status)  must  furnish 
quarterly  information  to  certain  of  its 


regular  interest  holders  showing  each 
such  interest  holder's  allocable  share  of 
the  REMICs  investment  expenses.  The 
quarterly  information  may  be  furnished 
annually  and,  as  provided  in  {  1.67- 
3T(f)(2)(ii),  may  be  separately  stated  on 
the  statement  containing  Form  1099 
information  instead  of  in  a  separate 
statement  provided  in  a  separate 
mailing.  The  REMIC,  however,  must  also 
provide  the  quarterly  information  to  a 
person  who  requests  information 
pursuant  to  S  1.6049-7(e)  with  the 
information  required  by  that  section. 

These  regulations  also  propose  to 
permit  the  use  of  de  minimis  original 
issue  discount  in  computing  the  market 
discount  fraction  required  to  be  reported 
with  other  financial  information  with 
respect  to  REMICs  and  other 
collateralized  debt  obligations. 

These  regulations  are  proposed  to  be 
effective  as  prescribed  in  the  temporary 
regulations. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  regulations  will  not  be  major 
regulations  as  defined  in  Executive 
Order  12291.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required.  It  has 
also  been  determined  that  section  553(b) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  proposed 
regulations  are  being  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Requests  To  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  has  been  scheduled  for 
December  5, 1991.  See  the  notice  of 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  James  W.  C. 
Canup,  Office  of  the  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products),  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
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of  the  IRS  and  Treasury  Department 
participated  in  their  development. 
Michael  |.  Murphy, 

Acting  Commissioner  of  Internal  Revenue. 
|FR  Doc.  91-22851  Filed  9-27-91;  8:45  amj 
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26  CFR  Parti 
(FI-3S-91] 

RIN  154$-AP73 

.       II 
Extension  of  Time  for  Real  Estate 
Mortgage  Investment  Conduits  to 
Provide  Reporting  Information 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  income  tax  regulations 
relating  to  real  estate  mortgage 
investment  conduits  (REMICs).  The 
relevant  provisions  in  the  Internal 
Revenue  Code  were  added  or  amended 
by  the  Tax  Reform  Act  of  1986  and  by 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988.  These  regulations 
extend  the  time  for  REMICs  and  certain 
other  issuers  to  provide  fmancial 
information  to  brokers,  middlemen,  and 
certain  holders  of  REMIC  interests  or 
other  debt  instruments. 
DATES:  Written  comments  must  be 
received  by  November  14, 1991.  A  public 
hearing  has  been  scheduled  for 
December  5, 1991.  Requests  to  speak  at 
the  hearing,  along  with  outlines  of  oral 
comments,  must  be  received  by 
November  14, 1991.  See  the  notice  of 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
ADDRESSES:  Send  comments  and 
requests  to  speak  at  the  public  hearing, 
along  with  outlines  of  oral  comments,  to: 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attention: 
CC:CORP:T:R  (FI-38-91),  room  5228, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT 

Felicia  Daniels,  with  respect  to  the 

public  hearing,  telephone  202-566-3935, 

and  ]ames  W.C.  Canup,  with  respect  to 

the  proposed  regulations,  telephone  202- 

566-6624.  These  are  not  toll-free 

numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  671  of  the  Tax  Reform  Act  of 
1986  (the  1986  Act)  added  to  the  Internal 
Revenue  Code  (Code)  new  sections 
860A  through  860G  to  provide  rules 
relating  to  real  estate  mortgage 


investment  conduits.  Section  674  of  the 
1986  Act  amended  section  6049  to 
impose  certain  information  reporting 
requirements  with  respect  to  REMIC 
interests  and  certain  other  debt 
instruments.  Section  1006(t)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (TAMRA)  amended  certain 
provisions  in  sections  860A  through 
860G  and  section  6049. 

Elsewhere  in  this  Federal  Register,  the 
Infernal  Revenue  Service  is  issuing  final 
and  temporary  regulations  under 
sections  67,  860D,  860F,  and  6049  of  the 
Code.  Those  regulations  generally 
govern  the  Tiling  of  REMIC  tax  returns 
and  require  notice  of  income  and  other 
information  to  be  provided  to  investors 
in  REMICs  and  other  collateralized  debt 
obligations.  This  document  proposes 
amendments  to  those  fmal  and 
temporary  regulations. 

Explanation  of  Provisions 

Sections  1.67-3T(f).  1.860F-4(e)(2),  and 
1.6049-7  (e)(3)  and  (f)(7)  generally 
require  certain  fmancial  information 
concerning  REMIC  interests  and 
collateralized  debt  obligations  to  be 
furnished  on  or  before  the  30th  day  after 
the  close  of  a  calendar  quarter  or 
calendar  year  (the  45th  day  in  the  case 
of  a  non-calendar  year  taxpayer 
requesting  information  from  a  broker  or 
middleman).  The  information  must  be 
furnished  to  persons  specified  in 
S  1.6049-7(e)(4),  which  includes  certain 
brokers  and  middlemen.  These  brokers 
and  middlemen  are  required  by 
9  1.6049-7(b)(2)  to  file  information 
returns  with  the  Internal  Revenue 
Service  by  February  28  of  the  following 
year  (absent  any  extensions  of  time)  and 
by  5  1.6049-7(f)  to  furnish  the  holder 
with  a  written  statement  by  March  15  of 
the  following  year. 

Commentators  have  indicated  that  in 
many  instances  the  30-day  time  period 
allotted  for  REMICs  and  issuers  of 
collateralized  debt  obligations  to  obtain, 
process,  and  report  the  financial 
information  on  the  underlying  mortgages 
or  obligations  is  not  sufficient. 

In  response  to  this  concern,  the 
proposed  regulations  would  amend  the 
existing  regulations  to  require  the 
financial  information  to  be  reported  on 
or  before  the  41st  day  after  the  close  of 
a  calendar  quarter  or  calendar  year  (the 
55th  day  in  the  case  of  a  non-calendar 
year  taxpayer  requesting  information 
from  a  broker  or  middleman).  The  dates 
by  which  brokers  and  middlemen  must 
report  to  the  Service  and  holders, 
however,  would  not  be  extended.  The 
proposed  regulations  would  not  change 
the  information  to  be  reported. 

These  regulations  are  proposed  to  be 
effective  for  calendar  quarters  and 


calendar  years  ending  after  November 
29.1991. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  regulations  will  not  be  major 
regulations  as  defined  in  Executive 
Order  12291.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required.  It  has 
also  been  determined  that  section  553(b) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  proposed 
regulations  are  being  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Conunents  and  Requests  to  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  has  been  scheduled  for 
November  13, 1991.  See  the  notice  of 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  James  W.C. 
Canup,  Office  of  the  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products),  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  1.61-1  Through  1.67^T 

Income  tax,  Reporting  and 
recordkeeping  requirements. 

26  CFR  1.860D-1  Through  1.860F-4 

Income  taxes.  Investments, 
Mortgages,  Reporting  and  recordkeeping 
requirements. 

26  CFR  1.6031-1  Through  1.6060-1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  title  26,  part  1,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 
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PART  1— fflCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  Sec  7805,  SaA  Stat.  917;  28 
U.aC  7805  •  *  * 

Par.  2.  Section  1.67-3T  is  amended  by 
revising  the  last  sentence  of  paragraph 
(f)(2KiiKA)  to  read  as  follows: 

§  1 .67-3T    Allocatton  of  •xp«nsM  by  real 
estate  mortgags  investment  conduits 
(temporary). 

*        *        *        *        * 

(0  *  *  * 

(2)  •   •   • 

(ii)  •   •  • 

(A)  *  *  *  The  separate  statement 
provided  in  a  separate  mailing  must  be 
furnished  to  each  pass-through  interest 
holder  no  later  than  the  41st  day 
following  the  close  of  the  calendar  year. 

Par.  3.  Section  1.860F-4  is  amended  by 
revising  paragraph  Ie](2)(i]  to  read  as 
follows: 

5  1.860F— 4    REmIC  fepof  unQ  re()ulrefnents 
and  other  adminJstrattve  rules. 
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(e)  *  *  * 

(2)  *  •  • 

(i)  In  general.  Schedule  Q  must  be 
mailed  (or  otherwise  delivered)  to  each 
holder  of  a  residual  interest  during  a 
calendar  quarter  no  later  than  the  41st 
day  following  the  close  of  the  calendar 
quarter. 

Par.  4.  Section  1.6049-7  is  amended  by 
revising  paragraphs  {e)(3){ii)(A)  and 
(f)(7)(ii)  to  read  as  follows: 

§  1.6049-7    Returns  ol  information  with 
respect  to  REMHC  regular  Interests  and 
collateralize<:  debt  obligations. 
•        •        •        »        • 

(e)  *  *  * 

(3)  *  *  • 
(ii)  *  •    * 

(A)  The  4l8t  day  after  the  close  of  the 
calendar  quarter  for  which  the 
information  was  requested,  or 

(f) 

(7)  *  •  * 

(ii)  Time  for  furnishing  information. 
The  statement  required  in  paragraph 
(f){7)(i)  of  this  section  must  be  furnished 
on  or  before  the  later  of — 

(A)  The  45th  day  after  receipt  of  the 
request, 

(B)  The  55th  day  after  the  close  of  the 
calendar  quarter  for  which  the 
information  was  requested,  or 

(C)  If  the  information  is  requested  for 
the  last  calendar  quarter  in  a  calendar 


year,  March  15  of  the  year  following  the 
calendar  quarter  for  which  the 
information  was  requested. 

Michael  J.  Murphy, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  91-22850  Rled  9-27-01;  8:45  amj 
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26  CFR  Parti 

[FI-38-91andFI-«1-91] 

RIN  1545-AP73  and  1545-AP97 

Extension  of  Time  for  Reat  Estate 
IMortgage  Investment  Conduits  to 
Provide  for  Reporthig  Information  and 
Notice  of  Allocation  of  Allocable 
Investment  Expense;  Public  Hearing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

summary:  This  document  provides 
notice  of  a  pubhc  hearing  relating  to 
single-dass  Real  Estate  Mortgage 
Investment  Conduits  (REMICs),  the 
market  discount  fraction  reported  with 
other  REMIC  information  and  the 
extension  of  time  for  REMICs  to  provide 
reporting  information. 
DATES:  The  public  hearing  will  be  held 
on  December  5, 1991,  and  will  begin 
immediately  following  the  public 
hearing  scheduled  at  10  a.m.  for  FI-88- 
86.  Requests  to  speak  and  outlines  of 
oral  comments  must  be  received  by 
November  21, 1991. 

ADDRESSES:  The  public  hearing  will  be 
in  the  Internal  Revenue  Service 
Auditorium,  7th  floor.  7400  corridor,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC.  Requests  to  speak  and  outlines  of 
oral  comments  should  be  submitted  to: 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station.  Attn: 
CC:CORP:T:R.  (n-38-91  and  FI-61-81). 
room  5228,  Washington.  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  A.  Daniels  of  the  Regulations 
Unit  Assistant  Chief  Counsel 
(Corporate).  202-566-3935,  (not  a  toll- 
free  number). 

SUPf>LEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  67,  BOOF  and 
6049  of  the  Internal  Revenue  Code.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 
The  rules  of  §  601.601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 


proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday. 
November  21, 1991,  an  outline  of  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity]  will  be 
limited  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:15  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of  the 
Internal  Revenue. 
Dale  D.  Goods, 

Federal  Register  Liaison  Office,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  91-22849  Filed  9-27-M;  8:45  am] 
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26  CFR  Parts  1  and  301 

[H-8S-88] 
RIN  1S4S-AJ35 

Real  Estate  Mortgage  Investment 
Conduits 

AQENCy:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
notice  of  proposed  rulemaking  relating 
to  real  estate  mortgage  investment 
conduits,  or  REMICs.  This  action  is 
necessary  because  of  changes  to  the 
applicable  tax  law  made  by  the  Tax 
Reform  Act  of  1986  and  by  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988. 
The  proposed  regulations  contained  in 
this  document  provide  guidance  to        , 
REMICS  and  their  investors. 
DATES:  Written  comments,  requests  to 
appear,  and  outlines  of  oral  comments 
to  be  submitted  at  the  public  hearing 
scheduled  for  December  5, 1991,  must  be 
received  by  November  2l,  1991.  See  the 
notice  of  public  hearing  on  these 
proposed  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  Send  comments  to: 
Commissioner  of  Internal  Revenue,  P.O^ 
Box  7604.  Ben  Franklin  Station. 
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Attention:  CC:CORP:T:R  (FI-88-86). 
room  5228,  Washington.  D.C.  20044. 
FOR  FURTHER  INFORMATION  CONTACT 
Carol  A.  Schwartz  or  Tom  Lyden, 
(telephone  202-566-3297)  (Not  a  toll-free 
number),  of  the  Office  of  Assistant  Chief 
Counsel.  Financial  Institutions  and 
Products.  1111  Constitution  Avenue. 
N.W.  Washington.  D.C.  20224  Attention 
CC:n&P  (FI-88-86). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attention:  Desk  OfHcer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503,  with  copies  to 
the  Internal  Revenue  service.  Attention: 
IRS  Report  Clearance  Officer  TJT, 
Washington,  DC  20224. 

The  collections  of  information  in  this 
regulation  are  in  S  1.860E-2  (a)  and  (b). 
This  information  is  required  by  the 
Internal  Revenue  Service  to  assess  and 
collect  any  tax  imposed  under  section 
860E(e).  This  information  will  be  used  to 
show  that  no  tax  is  due.  or  to  calculate 
and  pay  any  excise  tax  that  is  due  under 
section  860E(e).  The  likely  respondents 
and/or  recordkeepers  are  businesses  or 
other  for-profit  institutions. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 
more  or  less  time,  depending  on  their 
particular  circumstances.  Collecting  the 
,  affidavit  to  ensure  that  no  tax  will  be 
due  is  estimated  to  require: 

Estimated  total  annual  reporting 
burden:  375  hrs. 

Estimated  average  annual  burden  per 
respondent:  .25  hrs. 

Estimated  number  of  respondents 
and/or  recordkeepers:  1500. 

Estimated  annual  frequency  of 
responses:  1. 

Furnishing  the  information  to  the 
transferor  or  passthru  is  estimated  to 
require: 

Estimated  total  annual  reporting 
burden:  ISO  hrs. 

Estimated  average  annual  burden  per 
respondent:  1.5  hrs. 

Estimated  number  of  respondents 
and/or  recordkeepers:  100. 


Estimated  annual  frequency  of 
responses:  1. 

Background 

This  document  sets  forth  proposed 
income  tax  regulations  (26  CFR  parts  1 
and  301]  under  sections  860A  through 
860G  of  the  Internal  Revenue  Code  of 
1986  (Code)  and  proposes  conforming 
amendments  to  other  sections  of  the 
income  tax  regulations.  Section  671  of 
the  Tax  Reform  Act  of  1988  (the  1986 
Act).  Public  Law  No.  99-514. 100  Stat. 
2309.  added  to  the  Code  new  sections 
860A  through  860G  and  amended  other 
sections  of  the  Code  to  provide  rules 
relating  to  real  estate  mortgage 
investment  conduits,  or  REMICs.  Section 
1006{t)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA).  Public  Law  No.  100-647. 102 
Stat.  3419,  amended  section  671  of  the 
1986  Act.  These  provisions  generally 
take  effect,  under  section  675(a)  of  the 
1986  Act,  as  amended  by  section  1006 
(w)(l)  of  TAMRA,  on  January  1, 1987. 

Proposed  Effective  Dates 

Except  as  otherwise  provided  below, 
these  regulations  are  proposed  to  be 
effective  for  quahfied  entities  whose 
startup  day  is  on  or  after  November  12. 
1991.  However,  §  1.860E-l(c) 
(concerning  transfers  of  noneconomic 
residual  interests),  and  S  1.880G-3(a)(l) 
(concerning  transfers  of  residual 
interests  to  foreign  holders),  are 
proposed  to  be  effective  for  transfers  on 
or  after  November  12. 1991.  The 
significant  value  requirement  in 
S  1.860E-l(a](3)  (concerning  excess 
inclusions  accruing  to  organizations  to 
which  section  593  applies)  is  generally 
proposed  to  be  effective  for  residual 
interests  acquired  on  or  after  November 
12, 1991.  The  significant  value 
requirement  in  §  1.860E-l(a)(3)  does  not 
apply,  however,  to  residual  interests 
acquired  by  a  sponsor  at  formation  of  a 
REMIC  if  more  than  50  percent  of  the 
interests  in  the  REMIC  (determined  by 
reference  to  issue  price)  are  sold  to 
unrelated  investors  before  November  12, 
1991.  Section  1.860E-2(a)(l)  (concerning 
the  excise  tax  imposed  by  section 
860E(e)(l))  is  proposed  to  be  effective 
for  transfers  of  residual  interests  to 
disqualified  organizations  after  March 
31, 1988.  Section  1.860E-2(b)(l)  is 
proposed  to  be  effective  for  excess 
inclusions  accruing  to  pass-thru  entities 
after  March  31, 1988. 

Guidance  with  respect  to  transactions 
that  occurred  before  the  proposed 
effective  dates  of  these  regulations  was 
provided  in  Notice  87-41. 1987-1  CB. 
500.  and  Notice  87-67. 1987-2  CB.  377. 


Explanation  of  Provisions 

/.  Qualification  as  a  REMIC 

In  general  a  REMIC  is  a  mortgage 
pool  for  which  a  REMIC  election  is  filed 
and  which  satisfies  certain  requirements 
concerning  the  composition  of  its  assets 
and  the  nature  of  its  investors'  interests. 
It  must  also  make  arrangements  to 
prevent  entities  not  subject  to  tax  from 
holding  certain  of  its  interests.  A  REMIC 
may.  for  state  law  purposes,  be  a 
corporation,  partnership,  trust,  or  a 
segregated  pool  of  assets  that  is  not  a 
separate  legal  entity. 

A.  Asset  Test 

To  qualify  for  REMIC  treatment,  an 
organization  must,  among  other  things, 
satisfy  certain  tests  concerning  the 
assets  it  holds.  Specifically,  except 
during  an  initial  startup  period  and 
during  a  limited  liquidation  period, 
substantially  all  of  the  organization's 
assets  must  consist  of  qualified 
mortgages  and  permitted  investments 
(qualified  reserve  assets,  cash  fiow 
investments,  and  foreclosure  property). 
The  initial  startup  period  extends  from 
the  startup  day  to  the  end  of  the  third 
calendar  month  beginning  after  the 
startup  day.  Section  860D(a)(4). 
Generally,  the  startup  day  is  the  day  on 
which  the  REMIC  issues  all  of  its  regular 
and  residual  interests.  Section 
860G(a)(9). 

Congress  intended  that  the  term 
"substantially  all"  be  interpreted  to 
allow  a  REMIC  to  own  only  a  de 
minimis  amount  of  assets  that  are  not 
qualified  mortgages  or  permitted 
investments.  H.R.  Conf.  Rep.  No.  841. 
99th  Cong..  2d  Sess.  11-226.  Proposed 
S  1.860D-l(b)(l)(ii)  provides  a  safe 
harbor  if  the  aggregate  of  the  adjusted 
bases  of  a  REMlC's  non-permitted 
assets  is  less  than  one  percent  of  the 
aggregate  of  the  adjusted  bases  of  all  of 
the  REMIC's  assets.  The  Service  found  a 
one  percent  safe  harbor  to  be  adequate 
in  light  of  the  proposed  regulations' 
definition  of  qualified  mortgages  and 
permitted  Investments. 

1.  Qualified  mortgages.  The  term 
"qualified  mortgage"  includes  any 
obligation  (including  any  participation 
or  certificate  of  beneficial  ownership  in 
an  obligation)  that  is  principally  secured 
by  an  interest  in  real  property  and  that 
is  either  transferred  to  the  REMIC  on  the 
startup  day  in  exchange  for  regular  or 
residual  interests  or  purchased  by  the 
REMIC  within  a  three  month  startup 
period  pursuant  to  a  fixed  price  contract 
in  effect  on  the  startup  day.  Section 
860G(a)(3). 

Real  property  for  purposes  of  this  test 
is  defined  in  proposed  S  1.880G-2(a)(4). 
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The  definition  is  essentially  the  same  as 
the  definition  of  real  property  used  in 
the  real  estate  investment  trust  (REIT) 
regulations.  See  §  1.85&-3(d).  Thus,  local 
law  definitions  of  real  property  do  not 
control  for  REMIC  qualification 
purposes. 

Proposed  5  1.860G-2(a)(l)  provides 
that  an  obligation  is  principally  secured 
by  an  interest  in  real  property  only  if  the 
fair  market  value  of  the  real  property 
securing  the  obligation  either  (1)  was  at 
least  equal  to  80%  of  the  issue  price  of 
the  obligation  at  the  time  the  obligation 
was  originated,  or  (2)  is  at  least  equal  to 
80%  of  the  adjusted  issue  price  of  the 
obligation  at  the  time  it  is  contributed  to 
the  REMIC.  The  fair  market  value  of  the 
property  is  to  be  determined  after  taking 
into  account  other  hens  encumbering  the 
property. 

If  the  sponsor  of  a  REMIC  reasonably 
believes  that  an  obligation  satisfies  the 
principally  seaired  test,  then  it  is 
deemed  to  have  satisfied  the  test.  If, 
however,  it  is  later  discovered  that  the 
obligation  did  not  in  fact  satisfy  the 
principally  secured  test,  then  the 
obligation  becomes  a  defective 
obligation  on  the  date  of  discovery.  A 
reasonable  belief  for  purposes  of  the 
principally  secured  test  may  be  based 
on  representations  from  the  originator  of 
a  loan  concerning  its  loan  to  value  ratio. 
Proposed  5  1.860G-2(a)(3). 

Under  proposed  S  1.860G-2(a){5).  a 
mortgage  pass-thru  certificate  is  treated 
as  an  obligation  secured  by  an  interest 
in  real  property.  However,  a  debt 
obligation,  other  than  a  REMIC  regular 
interest,  that  is  secured  by  other  debt 
obligations  that  are  secured  by  interests 
in  real  property  is  not  itself  principally 
secured  by  an  interest  in  real  property. 
Proposed  §  1.860G-2(a)(6).  Thus,  a 
collateralized  mortgage  obligation 
(CMO]  issued  by  an  entity  that  did  not 
elect  REMIC  status  is  not  a  qualified 
mortgage. 

Proposed  %  1.860G-2(b)  provides  that 
a  qualified  mortgage  does  not  cease  to 
be  a  qualified  mortgage  solely  because 
the  terms  of  the  mortgage  are  changed 
due  to  a  default  or  delinquency  on  the 
mortgage.  Further,  the  assumption  of  a 
qualified  mortgage,  or  the  waiver  of  a 
due  on  sale  provision  contained  in  the 
terms  of  a  qualified  mortgage,  does  not 
affect  its  status  as  a  qualified  mortgage. 
Finally,  if  a  REMIC  holds  as  a  qualified 
mortgage  a  convertible  adjustable  rate 
mortgage  [for  example,  one  where  the 
mortgagor  can  opt  to  convert  a  floating 
rate  to  the  prevailing  fixed  rate),  the 
conversion  from  one  rate  to  another 
does  not  affect  the  status  of  the 
mortgage  as  a  qualified  mortgage. 

The  term  "quahfied  mortgage"  is 
defined  to  include  a  qualified 


replacement  mortgage.  Section 
860G(a)(3)(B).  A  qualified  replacement 
mortgage  is  one  that  would  have  been  a 
qualified  mortgage  had  it  been 
contributed  to  the  REMIC  on  the  startup 
day,  and  either  is  acquired  by  the 
REMIC  in  exchange  for  another 
obligation  within  the  three  month 
startup  period,  or  is  acquired  by  the 
REMIC  in  exchange  for  a  defective 
obligation  within  two  years  of  the 
startup  day.  Section  860C(a)(4). 

Proposed  §  1.860G-2(f){l)  defines  a 
defective  obligation  as  a  qualified 
mortgage  that  is  in  default  or  with 
respect  to  which  default  is  reasonably 
foreseeable,  that  was  fraudulently 
procured  by  the  mortgagor,  or  that  was 
transferred  to  the  REMIC  in  violation  of 
a  representation  or  warranty,  customary 
in  the  industry,  given  by  the  sponsor  or 
prior  owner  of  the  mortgage  concerning 
the  characteristics  of  the  mortgage,  or 
the  characteristics  of  a  pool  of 
mortgages  of  which  the  mortgage  is  a 
part.  A  defective  obligation  is  also  an 
obligation  that,  despite  the  reasonable 
belief  of  the  sponsor  at  the  time  the 
mortgage  was  contributed  to  the  REMIC. 
does  not  in  fact  meet  the  principally 
secured  requirement  of  proposed 
S  1.860G-2(a)(l). 

If  it  is  discovered  that  an  obligation  is 
a  defective  obligation,  and  the  defect  is 
one  that,  had  it  been  discovered  before 
the  startup  day.  would  have  prevented 
the  obligation  from  being  a  qualified 
mortgage,  then,  unless  the  REMIC  either 
causes  the  defect  to  be  cured  or 
disposes  of  the  obligation  within  90  days 
of  the  discovery,  the  obligation  ceases  to 
be  a  qualified  mortgage  at  the  end  of  the 
90  day  period.  Proposed  S  1.860G-2(f)(2). 
The  obligation  is,  nevertheless,  a 
qualified  mortgage  from  the  startup  day 
until  the  end  of  the  90  day  period.  Of 
course,  if  the  defect  is  one  that  does  not 
affect  the  status  of  the  obligation  as  a 
qualified  mortgage,  then  the  obligation 
continues  to  be  a  qualified  mortgage 
regardless  of  whether  the  defect  is 
cured. 

Commercial  mortgages  often  contain 
defeasance  provisions  whereby  the 
mortgagee  may  release  its  lien  on  the 
real  property  securing  the  mortgage  in 
return  for  the  mortgagor's  pledge  of 
substitute  collateral.  Proposed  S  1.860G- 
2(a)(7)  provides  that  the  defeasance  of  a 
qualified  mortgage  does  not  affect  its 
status  as  a  qualified  mortgage  only  if 
certain  conditions  are  satisfied. 
Specifically,  the  substitute  collateral 
must  be  government  securities,  the 
defeasance  must  be  undertaken 
pursuant  to  the  terms  of  the  mortgage, 
the  hen  must  be  released  to  facilitate  the 
mortgagor's  disposition  of  the 
encumbered  property,  and  the 


defeasance  must  not  occur  within  two 
years  of  the  startup  day.  These 
conditions  are  intended  to  ensure  that 
the  defeasance  transaction  is 
undertaken  as  part  of  a  customary 
comjnercial  transaction,  and  not  as  part 
of  an  arrangement  to  collateralize  a 
REMIC  offering  with  obligations  that  are 
not  real  estate  mortgages. 

2.  Credit  enhancement  Some  form  of 
credit  enhancement  is  employed  in  most 
REMIC  offerings  to  improve  the 
marketability  of  the  REMIC  interests. 
The  function  of  all  credit  enhancement 
arrangements  is.  in  general,  to  provide 
payments  to  replace  defaulted  or 
delinquent  payments  on  qualified 
mortgages  and  thereby  ensure  timely 
payments  to  REMIC  interest  holders. 
Credit  enhancement  contracts  can  take 
many  forms,  such  as  mortgage  pool 
insurance  contracts,  certificate 
insurance  contracts,  third  party 
guarantee  arrangements,  and  bank 
letters  of  credit. 

Additional  credit  enhancement  may 
be  provided  by  the  institutions  servicing 
the  mortgages  held  by  the  REMIC. 
Under  the  terms  of  most  pooling  and 
servicing  agreements,  the  mortgage 
servicer  agrees  to  advance  to  the  REMIC 
scheduled  payments  on  the  mortgages  it 
services  even  if  the  servicer  does  not 
receive  all  of  the  payments  due  from  the 
mortgagors.  Further,  servicers  frequently 
agree  to  pay  property  taxes  and  hazard 
insurance  premiums  on  mortgaged 
properties  to  the  extent  the  mortgagor 
fails  to  make  such  payments.  Usually, 
the  servicer  is  permitted  or  required  to 
make  such  advances  only  if  it 
reasonably  expects  to  collect  the 
advances  from  future  payments  from  the 
mortgagor. 

For  purposes  of  the  asset  test  in 
section  860D(a)(4).  all  of  the  above 
described  forms  of  credit  enhancement 
are  treated  as  incidents  of  the  pooled 
mortgages  and  not  as  separate  assets  of 
the  REMIC.  Proposed  S  1.860G-2(c). 
Thus,  proposed  S  1.860G-2(g)(l)(ii) 
treats  payments  received  under  credit 
enhancement  arrangements  as  payments 
on  the  qualified  mortgages.  Similarly, 
the  credit  enhancer's  right  to  be 
reimbursed  or  the  right  to  be  subrogated 
to  the  REMIC's  claim  on  a  defaulted 
mortgage  is  not  viewed  as  an  interest  in 
the  REMIC.  Proposed  §  1.860D- 
l(b)(2)(iii). 

3.  Cash  flow  investments.  A  cash  flow 
investment  is  any  investment  of 
amounts  received  under  qualified 
mortgages  for  a  temporary  period  before 
distribution  to  holders  of  interests  in  the 
REMIC.  Section  860G(a)(6).  Proposed 

§  1.860G-2(g)(l)  specifies  that  a  cash 
flow  investment  must  be  a  passive 


UMI 
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investment  that  earns  a  return  in  the 
nature  of  interest. 

Because  a  cash  flow  investment  is 
intended  to  be  a  temporary  investment, 
proposed  5  1.860G-2(g)(l)(iii)  provides 
that  the  period  between  receipt  of 
amounts  from  qualified  mortgages  and 
distribution  to  interest  holders  may  not 
exceed  one  year  and  thirty  days.  This 
test  is  intended  to  be  flexible  enough  to 
allow  sponsors  to  create  interests  that 
provide  for  monthly,  quarterly,  or 
annual  payments,  and  at  the  same  time 
ensure  that  REMICs  are  always  self- 
liquidating  pools  and  not  vehicles  for 
the  accumulation  of  assets. 

4.  QuaJified  reserve  funds.  A  qualifled 
reserve  asset  is  any  intangible  property 
that  is  held  for  investment  and  is  part  of 
a  qualified  reserve  fund.  Section 
860G(a)(7)(A).  A  qualified  reserve  fund 
is  any  reasonably  required  reserve  to 
provide  for  (1)  full  payment  of  expenses 
of  the  HEMIC  or  (2)  amounts  due  on 
regular  or  residual  interests  in  the  event 
of  defaults  or  delinquencies  on  qualified 
mortgages,  lower  than  expected  returns 
on  cash  flow  investments,  or  interest 
shortfalls  on  qualified  mortgages  caused 
by  prepayments  of  those  mortgages    " 
between  scheduled  payment  dates. 
Proposed  $  1.860C-2(g)(2).  In  addition,  a 
qualified  reserve  fund  must  be  promptly 
and  appropriately  reduced  as  the 
HEMIC  receives  pa>'ments  on  quali^ed 
mortgages. 

Proposed  S  l.e60G-2(g)(3)(ii)(A) 
provides  a  list  of  relevant  factors  to  be 
considered  in  determining  whether  the 
amount  of  a  reserve  fund  is  reasonably 
required.  Proposed  S  1.8600- 
2(g)(3)(ii)(B)  creates  a  presumption  that 
a  reserve  fund  is  reasonably  required, 
and  is  promptly  and  appropriately 
reduced.  If  a  nationally  recognized 
Independent  rating  agency  requires  that 
a  reserve  of  a  specified  size  be 
maintained  before  it  provides  the  rating 
desired  by  the  HEMIC  sponsor  for  the 
interests  that  the  sponsor  intends  to 
offer.  A  reserve  fund  also  is  presumed  to 
be  reasonably  required  and  promptly 
and  appropriately  reduced  if  a  credit, 
enhancer  that  is  not  related  to  the 
HEMIC  dictates  the  amount  of  the 
reserve  fund  as  a  condition  for 
guaranteeing  or  insuring  the  qualified 
mortgages  or  some  or  all  of  the  regular 
interests.  The  above  described 
presumptions  can,  however,  be  rebutted 
if  the  requirements  of  a  rating  agency  or 
credit  enhancer  concerning  the  size  of  a 
reserve  or  the  speed  at  which  it  can  be 
reduced  are  not  based  on  a  reasonable 
assessment  of  the  credit  risk  associated 
with  the  qualified  mortgages  and  the 
terms  of  the  interests  being  rated  or 
guaranteed. 


5.  Outside  reserve  funds.  Proposed 
S  1.860G-2(h)  provides  that  the  assets  of 
certain  reserve  funds  that  are 
maintained  to  provide  credit  support  for 
HEMIC  interest  holders  and  that  are 
designated  in  a  REMICs  organizational 
documents  as  outside  reserve  funds  are 
not  assets  of  the  HEMIC  Several 
requirements  must  be  satisfied  if  a  fund 
is  to  be  respected  as  an  outside  reserve 
fund.  These  requirements  are  intended 
to  ensure  that  a  person  other  than  the 
HEMIC  is  the  true  owner  of  the  reserve 
fund.  So  long  as  these  requirements  are 
satisfied,  a  reserve  fiind  will  be 
respected  as  an  outside  reserve  fund 
even  if  it  is  maintained  by  the  same 
trustee  that  holds  the  REMICs  qualified 
mortgages  and  permitted  investments. 

B.  Investors'  Interests 

For  an  organization  to  qualify  as  a 
HEMIC,  all  interests  in  the  organization 
must  be  designated  as  either  residual 
interests  or  regular  interests.  The 
HEMIC  must  have  a  single  class  of 
residual  interests  and  may  have  one  or 
more  classes  of  regular  interests.  Section 
860D(a)  (2)  and  (3).  All  distributions,  if 
any.  with  respect  to  the  residual 
interests  must  be  pro  rata.  Section 
860D(a)(3]. 

1.  Regular  interests.  A  regular  interest 
is  one  that  is  designated  as  a  regular 
interest  and  that  is  issued  on  the  startup 
day  with  fixed  terms.  The  regular 
interest  must  unconditionally  entitle  the 
holder  to  receive  a  specified  principal 
amount  (or  other  similar  amount).  Any 
interest  payments  (or  other  similar 
amounts)  at  or  before  maturity  must  be 
based  either  on  a  fixed  rate  of  interest 
or  (to  the  extent  provided  in  regulations) 
a  variable  rate  of  interest  or  consist  of  a 
specified  portion  of  interest  payments 
on  the  qualified  mortgages  that  does  not 
vary  during  the  period  the  regular 
interest  is  outstanding.  Section 
860G(a)(l). 

For  purposes  of  computing  taxable 
income,  both  the  HEMIC  and  the  regular 
interest  holder  are  treated  as  though  the 
regular  interest  were  a  debt  instrument 
issued  by  the  HEMIC  regardless  of  the 
form  of  the  regular  interest  under  local 
law.  Sections  860B(a)  and  860C(b). 

TAMRA  added  the  language  to 
section  860G(a)(l]  authorizing  issuance 
of  regular  interests  that  provide  for 
interest  consisting  of  a  specified  portion 
of  the  interest  payments  on  qualified 
mortgages.  By  adding  this  language, 
Congress  intended  to  allow  REMICs  to 
issue  interest  only  regular  interests  (10 
interests  or  lO  strips).  See  S.  Rep.  No. 
445.  Itxnh  Cong..  2d  Sess.  81.  An  10 
interest  entitles  the  holder  to  receive 
interest  payments  that  are  determined 
by  reference  to  the  interest  payable  on 


the  qualified  mortgages  rather  than  by 
reference  to  the  specified  principal 
amount  of  the  10  interest.  To  require  10 
interests  to  have  some  minimum 
specified  principal  amount  would, 
therefore,  serve  no  punpose. 
Consequently,  proposed  S  1.860G- 
l(a)(2)(iv]  provides  that  the  specified 
principal  amount  of  an  10  regular 
interest  can  be  zero. 

Proposed  {  1.860G-l(a)(2)(i)  defines 
"specified  portion"  to  mean  a  right  to 
receive  interest  payments  that  can  be 
expressed  as  (1)  a  fixed  percentage  of 
interest  payable  on  qualified  mortgages. 
or  (2)  a  fixed  number  of  basis  points  of 
interest  payable  on  qualified  mortgages. 

An  expanded  definition  of  specified 
portion  beyond  the  two  categories 
described  above  could  include  a  right  to 
receive  interest  payments  expressed  as 
all  interest  payable  on  qualified 
mortgages  in  excess  of  a  fixed  number 
of  basis  points,  or  in  excess  of  a 
qualified  variable  rate.  Under  such  an 
expanded  definition,  a  HEMIC  that  held 
a  pool  of  fixed  rate  mortgages  could,  for 
example,  issue  as  a  regular  interest  a 
variable  lO  strip  expressed  as  the 
excess  of  the  fixed  pool  rate  over  the 
London  Interbank  Offered  Rale  (LIBOR). 
An  expanded  definition  could  also 
include  so-called  "squeezable"  10  strips, 
under  which  the  right  of  the  interest 
holder  to  receive  payments  may  be 
reduced  or  eliminated  as  interest  rates 
change. 

In  considering  an  expanded  definition 
of  specified  portion,  however,  the 
Service  has  recognized  that,  while  some 
variable  10  strips  may  be  taxed 
appropriately  as  debt  instruments,  some 
more  closely  resemble  options.  For 
example,  an  10  strip  that  entitles  the 
holder  to  receive  all  interest  payments 
on  a  pool  of  variable  rate  mortgages  in 
excess  of  the  rate  currently  being  paid 
on  those  mortgages  resembles  an 
interest  rate  cap.  Recently  proposed 
regulations  under  section  446  generally 
treat  interest  rate  caps  as  a  series  of 
options  and  not  as  debt  instruments. 
Thus,  it  may  be  inappropriate  to  tax  an 
10  strip  that  closely  resembles  an 
interest  rate  cap  as  a  debt  instrument. 

The  Service  welcomes  comments  with 
respect  to  expanding  the  definition  of 
specified  portion  to  permit  some  or  all 
variable  10  strips.  In  addition, 
comments  are  requested  regarding  the 
limitations,  if  any,  that  are  appropriate 
with  respect  to  any  recommended 
expanded  definition. 

Proposed  S  1.860G-l(a)(3)  defines  the 
universe  of  authorized  variable  rates.  A 
rate  is  a  permissible  variable  rate  if  it  is 
based  on  an  objective  interest  index  or 
based  on  a  weighted  average  interest 
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rate  of  some  or  all  of  the  mortgages  held 
by  the  REMIC.  In  addition,  an  otherwise 
permissible  variable  rate  is  not 
disqualified  because  it  is  subject  to 
periodic  or  permanent  caps  or  floors. 
Finally,  an  interest  is  considered  to  bear 
interest  at  a  qualifying  variable  rate  if  it 
provides  for  interest  at  one  permissible 
rate  during  one  or  more  accrual  or 
payment  periods  and  a  different 
permissible  rate  or  rates  for  other 
accrual  or  payment  periods. 

The  variable  rate  definition  in 
proposed  §  1.860G-l(a)(3)  applies  solely 
for  purposes  of  determining  whether  an 
interest  is  a  regular  interest  for  purposes 
of  sections  860G(a)(l)  and  860D(a](2). 
An  interest  that  satisfies  the  variable 
rate  standards  for  REMIC  qualification 
is  not  necessarily  a  variable  rate  debt 
instrument  under  proposed  S  2.1275-5(a) 
for  purposes  of  applying  the  OID  rules  to 
that  instrument. 

Proposed  S  1.880G-l(b)(5)  provides 
that,  unless  an  interest  provides  for 
payments  that  can  be  expressed  as  a 
specified  portion  that  meets  the 
requirements  of  proposed  §  1.860G- 
1(a)(2),  it  will  quali^  as  a  regular 
interest  only  if  the  amount  of  interest 
payable  to  the  holder  of  the  interest  is 
not  disproportionately  high  relative  to 
its  specified  principal  amount  Interest 
payments  are  considered  to  be 
disproportionately  high  for  this  purpose 
if  the  issue  price  of  the  interest  exceeds 
125  percent  of  its  specified  principal 
amount.  The  purpose  of  this  rule  is  to 
ensure  that  hmitations  imposed  on  the 
creation  of  lO  strips  as  regular  interests 
are  not  avoided  through  use  of 
instruments  that  have  very  small 
principal  amounts  and  call  for  extremely 
high  rates  of  interest. 

An  interest  in  a  REMIC  does  not  fail 
to  qualify  as  a  regular  interest  solely 
because  the  timing,  but  not  the  amount, 
of  the  principal  payments  on  the  regular 
interest  is  dependent  upon  the  rate  of 
prepayments  on  the  qualified  mortgages 
or  the  rate  of  return  earned  by  the 
REMIC  on  permitted  investments. 
Section  860G(a)(l). 

Proposed  S  1.860G-l(b)(3){ii)  provides 
that  an  interest  in  a  REMIC  does  not  fail 
to  qualify  as  a  regular  interest  solely 
because  the  interest  holder's  entitlement 
to  receive  interest  and  principal  on  the 
REMIC  interest  is  dependent  on  the 
absence  of  defaults  on  the  qualified 
mortgages  or  permitted  investments. 
Further,  proposed  S  1.860G-l(b)(3)(iii) 
expressly  allows  an  interest  in  a  REMIC 
to  qualify  as  a  regular  interest  even 
though  that  interest  is,  by  its  terms, 
subordinate  to  other  regular  interests  or 
the  residual  interest  in  the  event  of    . 
distribution  shortfalls  caused  by 
defaults  or  delinquencies  on  qualified 


mortgages,  lower  than  reasonably 
expected  returns  on  cash  flow 
investments,  unanticipated  expenses 
incurred  by  the  REMIC.  or  interest 
shortfalls  on  qualified  mortgages  caused 
by  prepayment  of  those  mortgages 
between  scheduled  payment  dates. 

Prepayment  penalty  provisions  are 
typically  found  in  commercial  mortgage 
loans.  Proposed  §  2.860G-l(b)(2)  allows 
the  REMIC  to  pass  through  to  regular 
interest  holders  customary  prepayment 
penalties  received  when  a  qualified 
mortgage  prepays. 

2.  Residual  interests.  A  residual 
interest  is  one  that  is  issued  on  the 
startup  day  and  that  is  designated  as  a 
residual  interest.  Section  860G(a)(2). 
These  are  the  only  requirements. 
Although  it  must  be  designated  as  an 
interest  in  the  REMIC,  there  is  no 
requirement  that  a  residual  interest  be 
entitled  to  any  distributions. 

3.  Other  rights  that  are  not  interests. 
Because  all  interests  in  a  REMIC  must 
be  either  regular  interests  or  residual 
interests,  and  because  a  REMIC  can 
have  only  one  class  of  residual  interest, 
determining  whether  a  particular  right  to 
receive  cash  or  property  from  a  REMIC 
is  an  interest  in  the  REMIC  is  very 
important. 

Not  every  right  to  receive  a  payment 
from  a  REMIC  is  an  interest  in  the 
REMIC.  While  not  intended  as  an 
exclusive  Ust,  proposed  §  1.860D-l(b)(2) 
specifies  certain  rights  that  are  not 
interests  in  the  REMIC.  For  example, 
rights  to  receive  payment  from  a  REMIC 
for  goods  or  services  rendered  in  the 
ordinary  operation  of  the  REMIC  are  not 
considered  an  interest  in  the  REMIC. 
Thus,  a  mortgage  servicer's  right  to 
receive  reasonable  compensation  is  not 
an  interest  in  a  REMIC.  Similarly,  a  right 
to  be  reimbursed  for  servicer  advances 
or  amounts  paid  under  a  guarantee  is 
not  an  interest  in  the  REMIC.  Further,  a 
stripped  bond  or  coupon  that  is  not  held 
by  the  REMIC  is  not  an  interest  in  the 
REMIC  even  if  the  REMIC  holds  other 
stripped  bonds  or  coupons  arising  from 
the  same  mortgage  obligation. 

C.  The  Arrangements  Test 

To  qualify  as  a  REMIC,  an  entity  must 
make  reasonable  arrangements 
designed  to  ensure  that  its  residual 
interests  will  not  be  held  by  a 
disqualified  organization.  It  must  also 
make  reasonable  arrangements  to 
ensure  that  if,  in  spite  of  the  steps  taken 
to  prevent  disqualified  organizations 
from  holding  residual  interests,  such  an 
organization  does  in  fact  acquire  a 
residual  interest,  the  person  hable  for 
the  tax  imposed  by  section  860E(e)(l)  on 
transfers  to  disqualified  organizations 


will  have  the  information  needed  to 
compute  the  tax.  Section  860D(a)(6). 

Included  within  the  definition  of  the 
term  disqualified  organization  are  the 
United  States,  any  state  or  political 
subdivision  thereof,  any  foreign 
government,  any  international 
organization,  and  any  agency  or 
instrumentality  of  any  of  the  foregoing. 
Section  860E(e)(5).  In  general, 
disqualified  organizations  are  those 
organizations  that  are  completely 
exempt  from  Federal  income  tax. 
including  the  tax  imposed  under  section 
511  on  unrelated  business  taxable 
income.  TAMRA  added  the 
arrangements  test  and  the  tax  on 
transfers  to  disqualified  organizations  to 
the  REMIC  provisions  to  ensure  that  the  * 
excess  inclusions  allocated  to  a  residual 
interest  would  not  escape  taxation. 

Proposed  9  1.860D-l(b)(5)(i)  provides 
that  an  entity  is  considered  to  have 
made  reasonable  arrangements  to 
prevent  disqualified  organizations  from 
holding  residual  interests  if  (1)  the 
residual  interests  are  issued  in 
registered  form,  and  (2)  the  entity's 
organizational  documents  clearly  and 
expressly  prohibit  a  disqualified 
organization  ftom  acquiring  beneficial 
ownership  of  a  residual  interest,  and 
notice  of  the  prohibition  is  provided  to 
the  interest  holders  in  offering 
documents  or  on  ownership  certificates. 

Proposed  S  1.860D-l(b)(5)(ii)  provides 
that  an  entity  has  made  reasonable 
arrangements  to  ensure  that  a  person 
liable  for  the  tax  on  transfers  to 
disqualified  organizations  receives  the 
information  needed  to  compute  the  tax  if 
the  entity's  organizational  documents 
require  the  entity  to  provide  to  the 
transferor  and  to  the  Service  a 
computation  showing  the  present  value 
of  the  anticipated  remaining  excess 
inclusions  with  respect  to  the 
transferred  residual  interest. 

//.  Formation  of  the  REMIC 

Proposed  §  2.860F-2(a)(l)  provides 
that  the  formation  of  a  REMIC  is  always 
viewed  as  a  contribution  of  assets  by 
the  sponsor  to  the  REMIC  in  exchange 
for  regular  and  residual  interests  in  the 
REMIC.  Thus,  if  instead  of  exchanging 
its  interest  in  mortgages  and  related 
assets  [e.g.,  reserve  fund  assets)  for 
interests  in  the  REMIC.  the  sponsor 
caused  the  REMIC  to  issue  interests  for 
cash,  after  which  the  sponsor  sold  the 
mortgages  to  the  REMIC.  the  transaction 
would,  nevertheless,  be  viewed  as  the 
sponsor's  contribution  of  assets  in 
exchange  for  REMIC  interests.  The 
purpose  of  this  rule  is  to  ensure  that  the 
tax  consequences  associated  with  the 
formation  of  a  REMIC  are  not  affected 


UMI 


Il 


Federal  Register  /  Vol.  56.  No.  189  /  Monday.  September  30.  1991  /  Proposed  Rules  49531 


by  the  sequence  of  steps  taken  by  the 
sponsor. 

The  term  "sponsor"  is  defined  as  the . 
person  who  owns  mortgages  and  related 
assets  immediately  before  the  REMIC  is 
created,  and  who  exchanges  that 
property  for  all  of  the  regular  and 
residual  interests  in  the  REMIC. 
Proposed  $  1.860F-2(b)(l). 

The  sponsor  does  not  recognize  gain 
or  loss  upon  the  transfer  of  qualified 
mortgages  and  related  assets  to  a 
REMIC  in  exchange  for  regular  and 
residual  interests.  Section  8bOF(b)(l)(A). 
Proposed  S  1.860F-2(b)(3)(i)  provides 
that  the  aggregate  of  the  adjusted  bases 
of  the  regular  and  residual  interests 
acquired  in  the  exchange  equals  the 
aggregate  of  the  adjusted  bases  of  the 
property  contributed  to  the  REMIC  plus 
organizational  expenses  paid  or 
incurred  incident  to  the  formation  of  the 
REMIC  That  aggregate  basis  is  to  be 
allocated  among  the  regular  and 
residual  interests  in  accordance  with 
their  relative  fair  market  values  on  the 
pricing  date,  if  any,  or.  if  none  on 
the  startup  day.  Proposed 
S  1.860F-2[b){3)(iii)  defines  pricing  date 
as  the  date  on  which  the  terms  of  the 
regular  and  residual  interests  are  fixed 
and  the  prices  at  which  a  substantial 
portion  of  the  regular  interests  will  be 
sold  are  fixed. 

Proposed  §  1.860F-2(b)(3)(ii)  defines 
the  term  oi^ganizational  expense  to  mean 
one  that  is  paid  or  incurred  incident  to 
the  formation  of  the  REMIC.  such  as 
legal  fees  incurred  for  preparation  of  a 
trust  indenture.  Syndication  expenses 
incurred  by  the  sponsor  of  a  REMIC 
offering  in  connection  with  the  sale  of 
REMIC  interests  are  not  organizational 
expenses.  Syndication  expenses  do. 
however,  reduce  the  amount  realized  on 
the  sale  of  interests  for  purposes  of 
determining  the  sponsor's  gain  or  loss. 

Under  section  860G{a)(3){C),  a  regular 
interest  in  a  REMIC  can  be  used  to 
collateralize  a  second  REMIC  because 
regular  interests  can  be  qualified 
mortgages.  Proposed  9  1.860F-2(a)(2) 
provides  that  two  or  more  REMICs  can 
be  formed  pursuant  to  a  single  set  of 
organizational  documents  even  if.  for 
state  law  purposes  or  for  Federal 
securities  law  purposes,  only  one  entity 
exists. 

///.  Taxation  of  the  REMIC  and  the 
Interest  Holders 

A.  Tax  Treatment  of  the  REMIC 

Generally,  a  REMIC  is  not  subject  to 
tax.  Although  a  REMIC  computes 
taxable  income  or  loss,  unless  the 
REMIC  provisions  of  the  Code  specify 
otherwise,  alt  of  a  REMICs  income  is 
allocated  to  the  interest  holders.  Section 


860A.  An  entity  level  tax  is  imposed, 
however,  if  the  REMIC  has  income  from 
prohibited  transactions,  if  it  receives 
certain  contributions  after  the  startup 
day,  or  if  it  has  net  income  from 
foreclosure  property.  Section  860F(a]. 
section  860G  (c)  and  (d). 

B.  Tax  Treatment  of  Regular  Interest 
Holders 

Regular  interest  holders  are  treated 
for  all  Federal  income  tax  purposes  as 
holders  of  debt  instruments  issued  by 
the  REMIC.  Section  860D(a).  Regular 
interest  holders  must  report  interest 
income  attributable  to  their  interests 
using  the  accrual  method  of  accounting 
regardless  of  the  method  of  accounting 
they  might  otherwise  use.  Section 
860B(b). 

These  proposed  regulations  do  not 
address  the  tax  treatment  of  regular 
interests.  The  Service  is  developing 
regulations  to  interpret  section 
1272(a)(6)  and  welcomes  comments 
concerning  the  application  of  that 
section  to  regular  interests. 

C.  Tax  Treatment  of  the  Residual 
Interest  Holders 

At  the  end  of  each  calendar  quarter,  a 
residual  interest  holder  must  take  into 
account  its  daily  portion  of  the  REMICs 
income  or  loss  for  each  of  the  days  that 
it  held  the  interest.  Section  860C(a)(l). 
The  daily  portion  of  the  REMICs  income 
or  loss  is  to  be  determined  quarterly  and 
allocated  ratably  among  the  days  in  the 
quarter.  All  residual  interests  on  any 
given  day  share  ratably:  no  special 
allocations  are  allowed.  Section 
860C(a)(2). 

Generally,  a  REMIC  determines  its 
taxable  income  or  loss  as  though  it  were 
an  individual  using  the  accrual  method 
of  accounting.  Section  860C(b).  Proposed 
S  1.860C-2  creates  several  exceptions  to 
this  general  rule.  Thus,  a  REMIC  may 
deduct  interest  expense  without  regard 
to  the  net  investment  income  limitations 
in  section  183(d).  Proposed  §  I.86OC- 
2(b)(2).  Any  gain  or  loss  realized  by  a 
REMIC  on  the  disposition  of  any  asset, 
including  a  qualified  mortgage  or  a 
permitted  investment,  is  ordinary  gain  or 
loss.  Proposed  S  1.860C-2(a).  For 
purposes  of  computing  the  bad  debt 
deduction  under  section  166,  all  debts 
held  by  the  RFJVIIC  are  treated  as  having 
been  created  or  acquired  in  connection 
with  a  trade  or  business.  Proposed 
S  1.860C-2(b)(3).  Further,  REMICs  are 
subject  to  the  interest  expense 
allocation  rules  of  section  265(b)  for 
financial  institutions  that  hold  tax- 
exempt  bonds.  Proposed  §  1.860C- 
2(b)(5). 

Proposed  !  1.860C-2(b)(4)  explains 
that  a  REMIC  is  not  treated  as  carrying 


on  a  trade  or  business  for  purposes  of 
the  deduction  allowed  by  section  162. 
Instead,  a  REMIC  is  allowed  a 
deduction  under  section  212  for  its 
ordinary  and  necessary  expenses 
without  reference  to  the  limitation 
imposed  under  section  67(c).  Generally, 
a  REMIC  must,  however,  allocate  its 
investment  expenses  to  its  residual 
interest  holders  so  that  those  holders 
who  are  subject  to  the  section  67 
limitation  are  allowed  to  deduct  their 
share  of  the  expenses  only  if  they  satisfy 
the  section  67  threshold.  Section  1.67- 
3T(a). 

D.  The  Excess  Inclusion  Rules 

Generally.  A  specific  portion  of  the 
income  allocable  to  a  residual  interest, 
referred  to  as  an  excess  inclusion,  is. 
with  an  exception  for  thrift  institutions, 
subject  to  Federal  income  taxation  in  all 
events.  Residual  interest  holders  other 
than  thrift  institutions  may  not  offset 
excess  inclusions  with  otherwise 
allowable  deductions.  Section  860E(a). 
An  excess  inclusion  is  treated  as 
unrelated  business  taxable  income 
(UBTl)  if  the  residual  interest  holder  is 
an  exempt  organization  that  is  subject  to 
the  tax  imposed  under  section  511  on 
UBTI.  Section  860E(b). 

In  general,  the  excess  inclusion 
attributable  to  a  residual  interest  is  the 
excess  of  the  income  actually  allocated 
to  the  interest  under  section  860C  over 
the  income  that  would  have  been 
allocated  to  that  interest  if  it  had  a 
constant  yield  from  the  time  of  its 
issuance  at  a  compounded  rate  equal  to 
120  percent  of  the  long  term  AFR. 

Specifically,  in  any  calendar  quarter, 
the  excess  inclusion  for  a  holder  is  the 
excess,  if  any,  of  the  taxable  income  of 
the  REMIC  allocated  to  that  holder 
under  section  86OC  over  the  sum  of  the 
daily  accruals  for  all  the  days  in  the 
quarter  that  the  holder  owned  the 
residual  interest.  Section  860E(c)(l).  The 
daily  accruals  are  determined  by 
allocating  to  each  day  in  the  calendar 
quarter  its  ratable  portion  of  the  product 
of  120  percent  of  the  long  term  AFR  and 
the  adjusted  issue  price  of  the  residual 
interest  at  the  beginning  of  the  quarter. 
The  adjusted  issue  price  is  the  issue 
price  of  the  residual  interest,  increased 
by  contributions  to  the  REMIC  and  daily 
accruals  from  prior  quarters,  and 
reduced  by  distributions  before  the 
beginning  of  the  quarter.  Section 
860E(c)t2). 

2.  Special  rule  for  thrift  institutions. 
Thrift  institutions  to  which  section  593 
applies  are  excepted  from  the  general 
rule  that  excess  inclusions  are,  in  all 
events,  subject  to  taxation.  Thus,  a  thrift 
with  NOLs  can  apply  those  losses  to 
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o^sel  excess  inchisions.  The  Service  is 
given  express  authority  to  provide 
regulations  that  render  this  special  thrift 
exception  inapphcat>ie  where  necessary 
or  appropriate  to  prevent  tax  avoidance. 
Section  860E(8)(2). 

Proposed  §  1.880B-1(a>(3Ki)  provides 
that  the  excepbon  for  thrift  institutions 
applies  only  if  the  residual  interest  has 
significant  value.  A  residual  interest  has 
significant  vahte  only  if  the  ag^egate  of 
the  issue  prices  of  the  residual  interests 
in  the  REMIC  is  at  least  two  percent  of 
the  aggregate  of  the  issue  prices  of  all 
interests  in  the  REMIC,  and  only  if  the 
anticipated  weighted  average  Ufe  of  the 
residual  interest  is  at  least  20  percent  of 
the  anticipated  life  of  the  REMIC 
Proposed  S  1.86QE-l[a)(3)(iii).  The 
weighted  average  life  of  the  residual 
interest  and  the  anticipated  bfe  of  the 
REMIC  are  to  be  determined  by 
reference  to  the  prepayment  and 
reinvestment  assumptions  made  by  the 
sponsor  in  pricing  the  REMIC  offering. 

3.  Excess  incJusJons  of  certain 
institutionalinvestors.  Section  860£(d) 
provides  that,  under  regulations,  certain 
institutional  residual  interest  holders, 
such  as  REITs,  RlCs.  and  common  trust 
funds,  are  to  allocate  excess  inclusions 
among  their  interest  holders.  The 
Service  has  reserved  §  1.860E-l(b)  and 
will  provide  rules  in  the  future 
concerning  the  allocation  of  excess 
inclusions  to  interest  holders  of  those 
organizations. 

4.  Tax  on  transfer  to  disqualified 
organization.  A  tax  is  imposed  upon  the 
transfer  of  a  residual  interest  to  a 
disqualified  organization.  Section 
860E(e).  The  amount  of  tax  is  equal  to 
the  simi  of  the  present  values  of  the 
anticipated  excess  inchisions 
attributable  to  the  interest  multiplied  by 
the  highest  corporate  rate.  Section 
860E(e)(2).  Proposed  §  1.860E-2fa)  (3) 
and  (4)  explain  how  to  compute  the 
present  value  of  the  anticipated  excess 
inclusions.  The  tax  is  imposed  on  the 
transferor,  unless  the  transfer  is  through 
an  agent,  in  which  case  the  tax  is 
imposed  on  the  agent.  Section  880E 
(e)(3). 

The  person  otherwise  liable  for  the 
tax  will  be  relieved  of  that  liability  if  it 
receives  an  affidavit  from  the  transferee 
stating  that  the  transferee  is  not  a 
disqualified  organization,  provided  the 
transferor  does  not  have  actual 
knowledge  that  the  affidavit  is  false. 
Section  86(£(e)(4].  Proposed  S  LSOOE- 
2(a)(7)  explains  that  a  transferee  is 
treated  as  having  furnished  an  affidavit 
if  the  transferee  furnishes  to  the 
transferor  (1)  a  social  security  nomber 
and  a  statement  under  penalties  of 
periory  that  the  number  provided  is  the 
transferee's  social  security  number,  or 


(2]  a  statement  under  penalties  of 
pertury  that  it  is  not  a  disquahfied 
organization. 

If  a  disqualified  organization  is  a 
record  holder  of  an  interest  in  a  pass- 
thru  entity  that  holds  a  residirat  interest, 
then  the  transfer  tax  is  imposed  on  the 
pass-thru  entity.  A  pass-thru  entity  is 
any  partnership,  trust,  estate,  RIC,  RETT, 
common  trust  fund,  or  subchapter  T 
cooperative.  Section  860E(e)(6).  No  tax 
is  imposed,  however,  if  the  record 
holder  furnishes  an  affidavit  or 
statement  under  penalties  of  perjury  to 
the  pass-thru  entity  stating  that  it  is  not 
a  disqualified  organization,  and  the 
pass-thru  entity  does  not  have  actual 
knowledge  that  the  affidavit  is  false. 
Section  860E(e)(6){D),  §  1.880E-2(b)(2). 

5.  Noneconomic  residuals.  To  qualify 
as  a  residual  interest  in  a  REMIC.  the 
interest  must  be  designated  as  such,  and 
it  must  be  issued  on  die  startup  day. 
Section  860G(a)(2).  The  residual  interest 
need  not  be  entitled  to  any  distributions. 
The  residual  interest  holder  must, 
however,  include  in  income  the  amounts 
allocated  to  it  under  section  860C  and 
to  the  extent  those  amounts  represent 
excess  inclusions,  they  are  subject  to  the 
rules  of  section  860E. 

If  a  sponsor  creates  a  REMIC  in  which 
the  residual  interest  is  not  entitled  to 
any  distributions,  and  if  it  is  expected 
that  the  REMIC  will  have  taxable 
income  over  the  course  of  its  life,  then 
that  residual  interest  represents  only  a 
future  tax  liability  to  the  residual 
interest  holder.  This  is  true  because  the 
residual  interest  holder  must  include  in 
gross  income  the  REMIC's  taxable 
income,  and  the  excess  inclusion  portion 
of  that  taxable  income  cannot  be  offset 
with  deductions. 

It  has  been  suggested  that  such 
interests  have  a  negative  basis  and  a 
negative  issue  price.  Existing  tax  rules 
do  not  accommodate  such  concepts. 
Although  the  proposed  regulations  do 
not  address  these  issues,  the  Service  is 
interested  in  comments  concerning 
noneconomic  residual  interests. 

Proposed  5  1.860E-l(cKl)  sets  forth  a 
rule  that  is  intended  to  discourage 
transfers  of  noneconomic  residual 
interests  for  the  purpose  of  avoiding  the 
tax  on  excess  inclusions.  Under  this 
rule,  which  does  not  apply  to  transfers 
to  foreign  persons,  the  transfer  of  a 
noneconomic  residual  interest  is 
disregarded  unless  no  significant 
purpose  of  the  transfer  was  to  impede 
the  assessment  and  collection  of  tax. 

Proposed  9  1.83(S^1  (c)(2)  provides 
that  a  residual  interest  is  a  nonecononiic 
residual  interest  unless  (1)  the  present 
value  of  the  expected  distributions  on 
the  residual  interest  at  least  equals  the 
present  vahie  of  the  expected  tax  on  the 


excess  inclusions,  and  (2)  the  transferor 
reasonably  expects  that  the  transferee 
will  receive  distributions  with  respect  to 
the  residiial  interest  at  or  after  the  time 
the  taxes  accrue  on  the  anticipated 
excess  inclusions  in  an  amount 
sufficient  to  satisfy  the  accrued  taxes. 

Section  860C(b)(l)  sets  out  special 
rules  for  the  tax  treatment  of  foreign 
persons  that  hold  residual  interests.  The 
general  rule  provides  that,  unlike  other 
residual  interest  holders,  foreign 
residual  interest  holders  are  to  take  into 
account  the  income  attributable  to  their 
interests  only  when  they  receive 
distributions  or  when  they  dispose  of 
their  interests. 

If  a  noneconomic  residual  were 
transferred  to  a  foreign  holder,  then, 
under  the  general  rule  of  section 
880C(b](l),  the  Service  might  not  collect 
tax  on  that  interest.  Proposed  §  1.860G- 
3(a)(2]  sets  forth  an  anti-abuse  rule  that 
is  similar  to  the  general  anti-abuse  rule 
described  above  in  that  it  is  intended  to 
discourage  the  transfer  of  residual 
interests  to  foreign  persons  for  the 
purpose  of  avoiding  tax  on  excess 
inclusions.  The  rule  here  provides  that 
the  transfer  of  a  residual  interest  to  a 
foreign  transferee  is  disregarded  if  the 
residual  interest  has  tax  avoidance 
potential.  A  residual  interest  has  tax 
avoidance  potential  unless  (1)  the 
expected  future  distributions  on  the 
residual  interest  at  least  equal  30 
percent  of  the  anticipated  excess 
inclusions,  and  (2)  the  transferor 
reasonably  expects  that  sufficient 
distributions  will  occur  at  or  after  the 
time  the  excess  inclusions  accrue. 

IV.  REMIC  Interests  Held  by  Thrift 
Institutions  and  REITS 

Regular  and  residual  interests  are 
treated  as  qualifying  real  property  loans 
for  purposes  of  sections  593(d)(1)  and 
7701(a)(19}  in  the  same  proportion  that 
the  assets  of  the  REMIC  would  be 
treated  as  qualifying  real  property  loans. 
If,  however,  at  least  95  percent  of  the 
assets  of  the  REMIC  would  be  treated  as 
qualifying  real  property  loans,  then  the 
entire  regular  or  residual  interest  is 
treated  as  a  qualifying  real  property 
loan.  Sections  593(d)(4)  and 
7702(a)(29)(C)(xi). 

For  purposes  of  the  RETT  qualification 
tests,  regular  and  residual  interests  are 
treated  as  real  estate  assets,  and  any 
amount  includible  in  gross  income  with 
respect  to  those  interests  is  treated  as 
interest  on  an  obhgation  secured  by  a 
mortgage  on  real  property.  If  however, 
less  than  95  percent  of  the  assets  of  the 
REMIC  are  real  estate  assets,  a  RETT 
interest  hoWer  will  be  treated  as  holding 
directly  (and  a«  reeefring  dwectJyJ  Its 
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proportionate  share  of  the  assets  and 
income  of  the  REMIC.  Section 
856(c)(6)(E). 

Proposed  §S  1.593-ll{e)(2)(ii)  and 
1.856-3(b)(2)(ii)(B)  provide  that  for 
purposes  of  the  REIT  and  thrift  asset 
tests,  cash  flow  investments  are  to  be 
treated  as  quahfying  real  property  loans 
and  real  estate  assets.  This  rule  is 
intended  to  ensure  that  the  status  of  a 
REMIC  interest  as  a  qualifying  asset  is 
not  affected  by  the  REMIC's  receipt  of 
prepayments. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  A-A  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  proposed  regulations,  and, 
therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these  proposed 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Carol  A. 
Schwartz  and  Laura  Ann  M.  Lauritzen, 
Office  of  the  Assistant  Chief  Counsel 
(Financial  bistitutions  and  Products). 
Internal  Revenue  Service.  However, 
personnel  from  other  o^ices  of  the  IRS 
and  Treasury  Department  participated 
in  the  development  of  the  proposed 
regulations. 

List  of  Subjects 

26CFn  1.391-1  Through  1.1.596-1 

Banks,  banking,  Income  taxes, 
Reporting  and  recordkeeping 
requirements. 

26  CFR  1.856-0  Through  1.860  5 

Income  taxes.  Investments,  Trusts  and 
trustees. 


26  CFR  1.860D-1  Through  1.860F-^ 

Income  taxes,  Investments, 
Mortgages,  Reporting  and  recordkeeping 
requirements. 

26  CFR  1.6031-1  Through  1.6060-1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Administrative  practice  and 
procedure,  Alimony,  Bankruptcy,  Child 
support.  Continental  shelf.  Courts, 


Crime,  Employment  taxes.  Estate  taxes. 
Excise  taxes,  Cift  taxes.  Income  taxes. 
Investigations,  Law  enforcement.  Oil 
pollution.  Penalties,  Pensions,  Reporting 
and  recordkeeping  requirements. 
Statistics,  Taxes. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  title  26,  parts  1  and  301 
of  the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1  is 
amended  by  adding  the  following 
citations: 

Authority:  Sec.  7805.  68A  Stat.  917;  26 
U.S.C.  7805  •  •  *  5  1.860D-1  also  issued 
undei  26  U.S.C.  880G(e);  S  1.860E-1  also 
issued  under  26  U.S.C.  880E  and  860G(e); 
§  1.860E-2  also  issued  under  26  U.S.C. 
860E(e):  *  '  *  §  2.860F-2  also  issued  under  26 
U.S.C.  660G{e]:  §  1.8600-1  also  issued  under 
26  U.S.C.  860G  (a)(1)(B)  and  (e). 

Par.  2.  Section  1.59-11  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (b)(1)  and  by  adding  a  new 
paragraph  (e)  at  the  end  of  the  section  to 
read  as  set  forth  below. 

S  1.593-1 1    Qualifying  real  property  loan 
and  nonqualifying  loan  defined. 

***** 

(b)  *  *  * 

(1)  General  rule^  •  *  *  ggg  paragraph 
(e)  of  this  section  for  the  treatment  of  a 
REMIC  interest  as  a  qualifying  real 
property  loan. 
***** 

(e)  Treatment  of  REMIC  interests  as 
qualifying  real  property  loans — (1)  In 
general.  For  purposes  of  section  593  and 
§§  1.593-4  through  1.593-10,  if,  for  any 
calendar  quarter,  at  least  95  percent  of  a 
REMIC's  assets  (as  determined  in 
accordance  with  S  1.860F-4(e)(l)(ii)  or 
§  1.6049-7(0(3))  are  qualifying  real 
property  loans  (as  defined  in  paragraph 
(b)  of  this  section),  then,  for  that 
calendar  quarter,  all  the  regular  and 
residual  interests  in  that  REMIC  are 
treated  as  qualifying  real  property  loans. 
If  less  than  95  percent  of  a  REMIC's 
assets  are  qualifying  real  property  loans, 
then  a  percentage  of  each  regular  or 
residual  interest  is  treated  as  a 
qualifying  real  property  loan.  The 
percentage  equals  the  percentage  of  the 
REMIC's  assets  that  are  qualifying  real 
property  loans.  See  §  1.860F- 
4(e)(l)(ii)(B)  and  §  1.6049-7(f)(3)  for 
information  required  to  be  provided  to 
regular  and  residual  interest  holders  if 
the  95  percent  test  is  not  met. 


(2)  Treatment  of  REMIC  assets  for 
section  593  purposes — (i)  Manufactured 
housing  treated  as  qualifying  real 
property.  For  purposes  of  paragraph 
(e)(1)  of  this  section,  the  term  qualifying 
real  property  includes  manufactured 
housing  that  qualifies  as  a  single  family 
residence  under  section  25(e)(10). 

(ii)  Status  of  cash  flow  investments. 
For  purposes  of  paragraph  (e)(1)  of  this 
section,  cash  flow  investments  (as 
defmed  in  section  860G(a)(6)  and 
9  1.860G-2(g)(l))  are  treated  as 
qualifying  real  property  loans. 


91.856-3    [AnMOdwi] 

Par.  3.  Section  1.65&-3  is  amended  as 
follows: 

1.  By  designating  the  text  of  paragraph 
(b)  as  the  text  of  paragraph  (b)(1)  and 
adding  a  heading  to  read  as  set  forth 
below. 

2.  Paragraph  (b)  is  further  amended  by 
adding  a  new  paragraph  (b)(2)  to  read  as 
set  forth  below. 

91J56-3    DefinWons. 

***** 

(b)  Real  estate  assets — (1)  In  general. 
*  *  * 

(2)  Treatment  of  REMIC  interests  as 
real  estate  assets — (i)  In  general.  If.  for 
any  calendar  quarter,  at  least  95  percent 
of  a  REMIC's  assets  (as  determined  in 
accordance  with  9  1.860F-4(e)(l)(ii)  or 
9  1.6049-7(f)(3))  are  real  estate  assets 
(as  defmed  in  paragraph  (b)(1)  of  this 
section],  then,  for  that  calendar  quarter, 
all  the  regular  and  residual  interests  in 
that  REMIC  are  treated  as  real  estate 
assets  and  any  amount  includible  in 
gross  income  with  respect  to  those 
interests  is  treated  as  interest  on 
obligations  secured  by  mortgages  on 
real  property.  If  less  than  95  percent  of  a 
REMIC's  assets  are  real  estate  assets, 
then  the  real  estate  investment  trust  is 
treated  as  holding  directly  its 
proportionate  share  of  the  assets  and  as 
receiving  directly  its  proportionate  share 
of  the  income  of  the  REMIC.  See 
9  1.860F-4(e)(l)(ii)(B)  and  9  1.60497(f)(3) 
for  information  required  to  be  provided 
to  regular  and  residual  interest  holders 
if  the  95  percent  test  is  not  met. 

(ii)  Treatment  of  REMIC  assets  for 
section  856  purposes — (A) 
Manufactured  housing  treated  as  real 
estate  asset.  For  purposes  of  paragraphs 
(b)  (1)  and  (2)  of  this  section,  the  term 
"real  estate  asset"  includes 
manufactured  housing  that  qualifies  as  a 
single  family  residence  under  section  25 
(e)(10). 

(B)  Status  of  cash  flow  investments. 
For  purposes  of  paragraph  (b)(2)  of  this 
section,  cash  flow  investments  (as 
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defined  in  section  860C(a)(e)  and 

§  Z860G-2(g)(l))  are  real  estate  assets. 

(C)  Gross  income,  in  determining 
whether  a  RETT  satisfies  tbe  limitations 
of  section  856(c)(2).  all  REMIC  gross 
income  is  deemed  to  be  derived  from  a 
source  specified  in  section  856(cK2). 

Par.  4.  New  {§  1.B60A-0. 1.860A-1. 
1.860C-1  and  1.860C-2  are  added  as  set 
forth  below. 

§1.860A-O    Outlln*  of  REMIC  provWon*. 

This  section  lists  the  paragraphs 
contained  in  §  §  1.860A-1  thnra^ 
1.860G-3. 

§1.860A-1    Effective  dates  and  troBsitkm 

rules. 

(a)  In  general. 

[b]  Exceptions. 

(1)  Reporting  regulations. 

(2)  Tax  avoidance  rules, 
(i)  In  general. 

(ii)  Residual  interests  that  lack  significant 
value. 

(3)  Excise  taxes. 

§  1.860C-1  Taxation  of  holders  of  residual 
interests. 

(a)  Pass-thru  of  income  or  loss. 

(b)  Adjustments  to  basis  of  residual 
interests. 

(1)  Increase  in  basis. 

(2)  Decrease  in  basis. 

(3)  Adjustments  made  before  disposition. 

(c)  Counting  conventions. 

§  1.860C-2    Determination  of  REMIC  taxable 
income  or  net  hss. 

[a]  Treatment  of  gain  or  loss. 

(b)  Deductions  allowable  to  a  REMIC 

(1)  In  general 

(2)  Deduction  allowable  under  section  163. 

(3)  Deduction  allowable  under  section  166. 

(4)  Deduction  allowable  under  section  212. 

(5)  Expenses  and  interest  relating  to  tax- 
exempt  income. 

§  1.860D-1    Definition  of  a  REMIC. 

(a)  In  general 

(b)  Specific  requirements. 

(1)  Interests  in  a  REMIC. 
(i)  bi  genera). 

(ii)  De  minimis  interests. 

(2)  Certain  rights  not  treated  as  interests, 
(i)  Payments  for  services. 

(ii)  Stripped  interests. 

(iii)  Rights  of  reimbursement 

[iv]  Rights  to  acquire  mortgages. 

(3)  Asset  test 
(i)  In  general, 
(ii)  Safe  harbor. 

(4)  Arrangements  test 

(5)  Reasonable  arrangements. 

(i)  Arrangements  to  prevent  disqualified 
organizations  from  holding  residual  interests. 

(ii)  Arrangements  to  ensure  that 
information  will  be  provided. 

(6)  Calendar  year  requirement 

(c)  Segregated  pool  of  assets. 

(1)  Formation  of  REMIC. 

(2)  Identification  of  assets. 

(3)  Quahfied  entity  defined. 

(d)  Election  to  be  treated  as  a  real  estate 
mortgage  investment  conduit 


(1)  In  general 

(2)  Information  required  to  be  reported  in 
the  REMIC's  first  Uxable  year. 

(3)  Requirement  to  keep  sufficient  records. 

§  1.860E-1  Treatment  of  taxable  income  of  a 
residual  interest  holder  in  excess  of  daily 
accruals. 

(a)  Excess  inclusion  cannot  be  offset  by 
otherwise  allowable  deductions. 

(1)  In  general. 

(2)  Affiliated  groups. 

(3)  Special  rule  for  certain  financial 
institutions. 

(i)  In  general 
(ii)  Ordering  rule. 

(A)  In  general. 

(B)  Example. 

(iii)  Significant  value. 

(iv)  Anticipated  weighted  average  bfe. 

(A)  In  general 

(B)  Anticipated  principal  payments. 

(v)  Determination  of  anticipated  weighted 
average  Hfe  if  the  residual  interest  has  no 
specified  pnincipal  amount  or  if  interest  is 
disproportionate  to  principal. 

(b)  Treatment  of  a  residual  interest  held  by 
REITs,  RICs,  common  trust  funds  and 
subchapter  T  cooperatives. 

(c)  Transfers  of  noneconomic  residual 
interests. 

(1)  In  general 

(2)  Noneconomic  residual 

(3)  Computations. 

(d)  Transfers  to  foreign  persons. 

§  1.860E-2    Tax  on  transfers  (^residual 
interest  to  certain  organizations. 

(a)  Transfers  to  disqualified  organizations. 

(1)  Payment  of  tax. 

(2)  Transitory  ownership. 

(3)  Present  value  computation. 

(4)  Anticipated  excess  inclusions. 

(5)  Obligation  of  REMIC  to  furnish 
information. 

(6)  Agent 

(7)  Relief  from  liability. 

(i)  Transferee  furnishes  information  under 
penalties  of  perjury. 

(ii)  Anoount  required  to  be  paid. 

(b)  Tax  on  pass-thru  entities. 

(1)  Tax  on  excess  inclusions. 

(2)  Record  holder  furnishes  information 
under  penalties  of  {>erjury. 

(3)  Deductibihty  of  tax. 

§  1.860F-1    Qualified  liquidations. 

§1.860F-2    Transfers  to  a  REMIC. 

(a)  Formation  of  a  REMIC 
.     (ij  In  general 

(2)  REMICs  formed  in  a  single  document. 

(b)  Treatment  of  sponsor. 

(1)  Sponsor  defined. 

(2)  Nonrecognition  of  gain  or  loss. 

(3)  Basis  of  contributed  assets  allocated 
among  interests. 

(i)  In  general. 

(ii)  Organizational  expenses. 

(A)  Organizational  expense  defined. 

(B)  Syndication  expenses, 
(iii)  Pricing  date. 

(4)  Treatment  of  unrecognized  gain  or  loss, 
(i)  Unrecognized  gain  on  regular  interests, 
(ii)  Unrecognized  loss  on  regular  interests, 
(iii)  Unrecogoized  gain  on  residual 

interests. 


(iv)  Unrecognized  loss  on  residual 
interests. 

(5)  Anticipated  life  of  the  REMIC. 

(6)  Additions  to  or  reduction  of  the 
sponsor's  basis. 

(7)  Transferred  basis  property. 

(c)  REMIC's  basis  in  contributed  assets. 

§  l.aeoF-4    REMIC  reporting  requirements 
and  other  administrative  rules. 

(a)  fat  general 

(b)  REMIC  tax  return. 

(1)  In  general. 

(2)  Income  tax  return. 

(c)  Signing  of  REMIC  return. 

(1)  In  general. 

(2)  REMIC  whose  startup  day  is  before 
November  10, 198a 

(i)  In  general, 
(ii)  Startup  day. 
(iii)  Exception. 

(d)  Designation  of  tax  matters  person. 

(e)  Notice  to  holders  of  residual  interests, 
(l)  bifonnation  required. 

(i)  In  general 

(ii)  Information  with  respect  to  REMIC 
assets. 

(A)  95  percent  asset  test. 

(B)  Additional  information  required  if  the 
95  percent  test  not  met. 

(C)  For  calendar  quarters  in  1987. 

(D)  For  calendar  quarters  in  1988  and  1989. 
(iii)  ^wdal  provisions. 

(^  Qaarterly  notice  required. 

(i)  In  general 

(ii)  Special  rule  for  1967. 

(3)  Nominee  reporting, 
(i)  In  general. 

(ii)  Time  for  furnishing  statement 

(4)  Reports  to  the  Internal  Revenue  Service. 

§  1.860C-1    Definition  of  regular  and 
residual  interests. 

(a)  Regular  interest 

(1)  Designation  as  a  regular  interest 

(2)  Specified  portion  of  the  interest 
payments  on  qualified  mortgages. 

(i)  In  general. 

(ii)  Specified  portion  cannot  vary, 
(iii)  Defaulted  or  delinquent  mortgages, 
(iv)  No  minimum  specified  principal 
amount  is  required, 
(v)  Examples. 

(3)  Variable  rate. 

(i)  Rate  based  on  current  values, 
(ii)  Weighted  average  rate. 

(A)  In  general. 

(B)  Reduction  in  underlying  rate. 
(iii)  Additions,  subtractions,  and 

multiplications, 
(iv)  Caps  and  floors, 
(v)  Combination  of  rates. 

(4)  Fixed  terms  on  the  startup  day. 

(5)  Contingencies  prohibited. 

(b)  Special  rules  for  regular  interests. 

(1)  Call  premium. 

(2)  Pass  through  of  customary  prepayment 
penalties. 

(3)  Certain  contingencies  disregarded, 
(i)  Prepayments,  income  and  expenses, 
(ii)  Credit  losses. 

(iii)  Subordinated  interests. 

(iv)  Deferral  of  interest 

(v)  Prepayment  interest  shortfalls. 

(4)  Form  of  regular  interest 

(5)  Interest  disproportionate  to  principal 
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(i)  In  general. 

(ii)  Exceptions. 

(6)  Regular  interest  treated  as  a  debt 
instrument  for  all  Federal  income  tax 
purposes. 

(c)  Residual  interest. 

(d)  Issue  price  of  regular  and  residual 
interests. 

§1.8600-2    Other  rules. 

(a)  Principally  secured  by  an  interest  in 
real  proper^. 

(1)  In  general. 

(2)  Treatment  of  liens. 

(3)  Safe  harbor. 

(4)  Real  property  defined. 

(5)  Obligations  secured  by  real  property. 

(6)  Obligations  secured  by  other 
obligations. 

(7)  Defeasance. 

(6)  Stripped  bonds  and  coupons. 

(b)  Assumptions  and  modiHcations. 

(1)  Modifications  are  treated  as  exchanges 
of  mortgages. 

(2)  Modification  defined. 

(3)  Exceptions. 

(4)  Assumption  defined. 

(5)  Pass-thru  certificates. 

(c)  Treatment  of  certain  credit 
enhancement  contracts. 

(1)  In  general. 

(2)  Credit  enhancement  contracts. 

(3)  Certain  mortgage  servicer  advances, 
(i)  Advances  of  delinquent  principal  and 

interest 

(ii)  Advances  of  taxes,  insurance  payments 
and  expenses. 

(d)  Treatment  of  certain  purchase 
agreements  with  respect  to  convertible 
mortgages. 

(1)  In  general. 

(2)  Treatment  of  amounts  received  under 
purchase  agreements. 

(3)  Purchase  agreement. 

(4)  Convertible  mortgage. 

(e)  Prepayment  interest  shortfalls. 

(f)  Defective  obligations. 

(1)  Defective  obligation  defined. 

(2)  Effect  of  discovery  of  defect. 

(g)  Permitted  investments. 

(1)  Cash  flow  investment, 
(i)  In  general. 

(ii)  Payments  received  on  qualified 
mortgages, 
(iii)  Temporary  period. 

(2)  Qualified  reserve  funds. 

(3)  Qualified  reserve  asset, 
(i)  In  general. 

(ii)  Reasonably  required  reserve. 

(A)  In  general. 

(B)  Presumption  that  a  reserve  is 
reasonably  required. 

(C)  Presumption  may  be  rebutted, 
(h)  Outside  reserve  funds. 

(i)  Clean-up  call. 

(1)  In  general. 

(2)  Interest  rate  changes. 

(3)  Safe  harbor, 
(j)  Startup  day. 

§  1.B60G-3    Treatment  of  foreign  persons. 

(a)  Transfer  of  a  residual  interest  with  tax 
avoidance  potential. 

(1)  In  general. 

(2)  Tax  avoidance  potential. 

(3)  Effectively  connected  income. 


(4)  Transfer  by  a  foreign  holder, 
(b)  Regular  interest. 

§  1.S60A-1    Effective  datM  and  transition 
nilM. 

(a)  In  general.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this  section, 
the  regulations  under  sections  860A 
through  880G  are  effective  only  for  a 
qualified  entity  (as  defined  in  §  1.860D- 
1(c)(3))  whose  startup  day  (as  defined  in 
section  860G(a)(g)  and  §  1.8eOG-2(j))  is 
on  or  after  November  12, 1991. 

(b)  Exceptions — (1)  Reporting 
regulations.  (Reserved) 

(2)  Tax  avoidance  rules — (i)  In 
general.  Section  1.880E-l(c)  (concerning 
transfers  of  noneconomic  residual 
interests),  and  S  1.880G-3(a)  (concerning 
transfers  of  residual  interests  to  foreign 
holders)  are  effective  for  transfers  of 
residual  interests  on  or  after  November 
12, 1991. 

(ii)  Residual  interests  that  lack 
significant  value.  The  significant  value 
requirement  in  §  1.860E-1  (a)(3) 
(concerning  excess  inclusions  accruing 
to  organizations  to  which  section  593 
applies)  generally  is  effective  for 
residual  interests  acquired  on  or  after 
November  12, 1991.  The  significant  value 
requirement  in  S  1.660E-l(a)(3)  does  not 
apply,  however,  to  residual  interests 
acquired  by  a  sponsor  at  formation  of  a 
REMIC  in  a  transaction  described  in 
S  1.860F-2(a)(l)  if  more  than  50  percent 
of  die  interests  in  the  REMIC 
(determined  by  reference  to  issue  price) 
are  sold  to  unrelated  investors  before 
November  12, 1991. 

(3)  Excise  taxes.  Section  1.860E- 
2(a)(1)  is  elective  for  transfers  of 
residual  interests  to  disqualified 
organizations  after  March  31, 1988. 
Section  1.860E-2(b)(l)  is  effective  for 
excess  inclusions  accruing  to  pass-thru 
entities  after  March  31, 1988. 

§  1 .860C- 1    Taxation  of  holders  of  residual 
Interests. 

(a)  Pass-thru  of  income  or  loss.  Any 
holder  of  a  residual  interest  in  a  REMIC 
must  take  into  account  the  holder's  daily 
portion  of  the  taxable  income -or  net  loss 
of  the  REMIC  for  each  day  during  the 
taxable  year  on  which  the  holder  owned 
the  residual  interest.  See  section 
860C(a)(2)  for  the  meaning  of  the  term 
daily  portion  and  S  1.469-2T(c)(3)(i)(A) 
for  the  treatment  of  REMIC  taxable 
income  as  portfolio  income. 

(b)  Adjustments  to  basis  of  residual 
interests — (1)  Increase  in  basis.  A 
holder's  basis  in  a  residual  interest  is 
increased  by — 

(i)  The  daily  portions  of  taxable 
income  taken  into  account  by  that 
holder  under  section  860C(a)  with 
respect  to  that  interest,  and 


(ii)  The  amount  of  any  contribution 
described  in  section  860C(d)(2)  made  by 
that  holder. 

(2)  Decrease  in  basis.  A  holder's  basis 
in  a  residual  interest  is  reduced  (but  not 
below  zero)  by — 

(i)  First,  the  amount  of  any  cash  or  the 
fair  market  value  of  any  property 
distributed  to  that  holder  with  respect  to 
that  interest,  and 

(ii)  Second,  the  daily  portions  of  net 
loss  of  the  REMIC  taken  into  account 
under  section  860C(a)  by  that  holder 
with  respect  to  that  interest. 

(3)  Adjustments  made  before 
disposition.  If  any  person  disposes  of  a 
residual  interest,  the  adjustments  to 
basis  prescribed  in  paragraphs  (b)  (1) 
and  (2)  are  deemed  to  occur 
immediately  before  the  disposition. 

(c)  Counting  conventions.  For 
purposes  of  determining  the  daily 
portion  of  REMIC  taxable  income  or  net 
loss  under  section  860Qa)(2),  any 
reasonable  convention  may  be  used.  An 
example  of  a  reasonable  convention  is 
"30  days  per  month/90  days  per 
quarter/360  days  per  year." 

§1.860C-2    Determination  of  REMIC 
taxable  income  or  net  loss. 

(a)  Treatment  of  gain  or  loss.  For 
purposes  of  determining  the  taxable 
income  or  net  loss  of  a  REMIC  under 
section  860C(b),  any  gain  or  loss  from 
the  disposition  of  any  asset,  including  a 
qualified  mortgage  (as  defined  in  section 
860G(a)(3))  or  a  permitted  investment 
(as  defined  in  section  860G(a)(5)  and 

S  1.860G-2(g]),  is  treated  as  gain  or  loss 
from  the  sale  or  exchange  of  property 
that  is  not  a  capital  asset. 

(b)  Deductions  allowable  to  a 
REMIC— {1]  In  general.  Except  as 
otherwise  provided  in  section  860C(b) 
and  in  paragraphs  (b)  (2)  through  (5)  of 
this  section,  the  deductions  allowable  to 
a  REMIC  for  purposes  of  determining  its 
taxable  income  or  net  loss  are  those 
deductions  that  would  be  allowable  to 
an  individual,  determined  by  taking  intu 
account  the  same  limitations  that  apply 
to  an  individual. 

(2)  Deduction  allowable  under  section 
163.  A  REMIC  is  allowed  a  deduction, 
determined  without  regard  to  section 
163(d),  for  any  interest  expense  accrued 
during  the  taxable  year. 

(3)  Deduction  allowable  under  section 
166.  For  purposes  of  determining  a 
REMIC's  bad  debt  deduction  under 
section  166.  debt  owed  to  the  REMIC  is 
not  treated  as  nonbusiness  debt  under 
section  166(d). 

(4)  Deduction  allowable  under  section 
212.  A  REMIC  is  not  treated  as  carrying 
on  a  trade  or  business  for  purposes  of 
section  162.  Ordinary  and  necessary 
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operadnf  expemet  paid  or  inetirred  bjr 
the  R£MIC  during  die  taxable  year  ore 
deductible  under  section  212,  widtont 
regard  to  section  67.  See  i  I.e7-3T  for 
special  rules  regarding  the  allocation  (^ 
these  expenses  among  REMIC  mterest 
holders.  Any  expenses  that  are  incurred 
in  connection  with  the  formation  of  the 
REMIC  and  diat  relate  to  Uie 
organization  of  the  REMIC  and  the 
issuance  of  regular  and  residual 
interests  are  not  treated  as  expenses  of 
the  REMIC  for  which  a  deduction  is 
allowable  under  section  212.  See 
§  1.860F-2(bK3)(ii)  for  treatment  of  those 
expenses. 

(5)  Expenses  and  interest  relating  to 
tax-exempt  income.  Pursuant  to  section 
265(a].  a  REMIC  is  not  allowed  a 
deduction  for  expenses  and  interest 
allocable  to  tax-ex«npt  income.  The 
portion  of  a  REMIC's  interest  expense 
that  is  allocable  to  tax-exempt  interest 
is  determined  in  the  manner  prescribed 
in  section  265(b)(2),  without  regard  to 
section  265(b)(3). 

Par.  5.  Section  1.860D-1.  as  proposed 
on  September  7, 1989  (54  FR  37,125),  it 
amended  by  revising  paragraphs  (a),  (b), 
and  (c](2)  to  read  as  follows: 

§1.8600-1    Definition  of  a  REMIC. 

(a)  In  general.  A  real  estate  mortgage 
investment  conduit  (or  REMIC)  is  a 
qualified  entity,  as  defined  in  paragraph 
(c)(3)  of  this  section,  that  satisfies  the 
requirements  of  section  860D(a).  See 
paragraph  (d)(1)  of  this  section  for  the 
manner  of  electing  REMIC  status. 

(b)  Specific  requirements — (1) 
Interests  in  a  REMIC — (i)  In  general. 
Except  as  provided  in  paragraph 
(b)(l)(ii)  of  this  section,  every  interest  in 
a  REMIC  must  be  either  a  regular 
interest  (as  defined  in  section  880G(a)(l) 
and  5  1.860G-l(a))  or  a  residual  interest 
(as  defined  in  section  860G(a)(2)  and 

§  1.660G-l(c)).  A  REMIC  must  have  one 
(and  only  one)  class  of  residual 
interests. 

(ii)  De  minimis  interests.  If,  to 
faciUtate  the  creation  of  an  entity  that 
elects  REMIC  status,  an  interest  in  the 
entity  is  created  and,  as  of  the  startup 
day  (as  defined  in  section  860G(a)(9) 
and  5  1.880G-2(j)),  the  fair  market  vahie 
of  that  interest  is  less  than  the  lesser  of 
$1,000  or  1/1,000  of  one  percent  of  the 
aggregate  fair  market  value  of  all  the 
regular  and  residual  interests  in  the 
REMIC,  the  interest  is  not  treated  as  an 
interest  in  the  REMIC  for  purposes  of 
section  860D(a]  (2)  and  (3)  and 
paragraph  (b)(l)(i)  of  this  section. 

(2)  Certain  rights  not  treated  as 
interests.  Certain  rights  are  not  treated 
as  interests  in  a  REMIC.  Although  not  an 
exclusive  list,  the  following  rights  are 
not  interests  in  a  REMIC. 


(i)  Payments  for  services.  The  right  to 
receive  from  the  REMIC  payments  that 
represent  reasonable  oompensaXkm  for 
services  provided  to  the  REMIC  in  the 
ordinary  course  of  its  operation  is  not  an 
interest  in  the  REMIC  Payments  made 
by  the  REMIC  in  exchange  for  services 
may  be  expressed  as  a  specified 
percentage  of  interest  payments  doe  on 
qualified  mortgages  or  earnings  from 
permitted  investments.  For  example,  a 
mortgage  servicer's  right  to  receive 
reasonable  compensation  for  servicing 
the  mortgages  owned  by  the  REMIC  is 
not  an  interest  in  the  REMIC 

(ii)  Stripped  interests.  Stripped  bonds 
or  stripped  coupons  not  held  by  the 
REMIC  are  not  interests  in  the  REMIC 
even  it  in  a  transaction  preceding  or 
contemporaneous  with  the  formation  of 
the  REMIC  they  were  created  from  the 
same  mortgage  obligation  as  the 
REMIC's  qualified  mortgages.  The  right 
of  a  mortgage  servicer  to  retain  a 
servicing  fee  in  excess  of  reasonable 
compensation  from  payments  it  receives 
on  mortgages  held  by  a  REMIC  is  not  an 
interest  in  the  REMIC 

(iii)  Rights  of  reimbursement  A  right 
of  reimbursement  against  a  REMIC 
arising  from  a  credit  raihancement 
contract  (as  defined  in  §  1.860G-2(c)(2)) 
is  not  an  interest  in  the  REMIC. 

(iv)  Rights  to  acquire  mortgages.  The 
right  to  acquire  or  the  obligation  to 
purchase  mortgages  and  other  assets 
from  a  REMIC  pursuant  to  a  clean-up 
call  (as  defined  in  i  1.8eOG-2(i)),  or  a 
qualified  liquidation  (as  defined  in 
section  860F(a)(4)),  or  on  conversion  of  a 
convertible  mortgage  (as  defined  in 
§  1.860G-2(d)(4)).  is  not  an  interest  in 
the  REMIC 

(3)  Asset  test — (i)  In  general.  For 
purposes  of  the  asset  test  of  section 
860D(a)(4).  substanUally  all  of  a 
qualified  entity's  assets  are  qualified 
mortgages  and  permitted  investments  if 
the  quaUfied  entity  owns  no  more  than  a 
de  minimis  amount  of  other  assets. 

(ii)  Safe  harbor.  The  amount  of  assets 
other  than  qualified  mortgages  and 
permitted  investments  is  de  minimis  if 
the  aggregate  of  the  adjusted  bases  of 
those  assets  is  less  than  one  percent  of 
the  aggregate  of  the  adjusted  bases  of  all 
of  the  REMIC's  assets.  Nonetheless,  a 
quabfied  entity  that  does  not  meet  this 
safe  harbor  may  demonstrate  that  it 
owns  no  more  than  a  de  minimis  amount 
of  other  assets. 

(4)  Arrangements  test.  Generally,  a 
qualified  entity  must  adopt  reasonable 
arrangements  designed  to  ensure  that — 

(i)  Disqualified  organizations  (as 
defined  in  section  860£(e)(5])  do  not 
hold  residual  interests  in  the  qualified 
entity,  and 


(ii)  If  a  residual  interest  is  acquired  1^ 
a  disqualified  organization,  the  qualified 
entity  will  provide  to  the  internal 
Revenue  Service,  and  to  the  persons 
specified  in  section  86(£(e)  (3)  and  (6), 
informabon  needed  to  compute  the  tax 
imposed  under  section  860E(e)  on 
transfers  of  residual  interests  to 
disqualified  organizations. 

(5)  Reasonable  arrangements — (I) 
Arrangements  to  prevent  disqualified 
organizations  from  holding  residual 
interests.  A  qualified  entity  is 
considered  to  have  adopted  reasonable 
arrangements  to  ensure  that  a 
disqualified  organization  (as  defined  in 
section  860E(e)(5))  will  not  hold  a 
residual  interest  if — 

(A)  The  residual  interest  is  in 
registered  form  (as  defined  in  {  6f.l(a- 
1(c)  of  this  chapter),  and 

(B)  The  qualified  entity's 
organizational  documents  clearly  and 
expressly  prohibit  a  disqualified 
organization  from  acquiriivg  beneficial 
ownership  of  a  residual  interest,  and 
notice  of  the  prohibition  is  provided 
through  a  legend  on  the  document  that 
evidences  ownership  of  the  residua) 
interest  or  through  a  conspicuous 
statement  in  a  prospectus  or  private 
offering  document  used  to  offer  the 
residual  interest  for  sale. 

(ii)  Arrangements  to  ensure  that 
information  will  be  provided.  A 
qualified  entity  is  considered  to  have 
made  reasonable  arrangements  to 
ensure  that  the  Internal  Revenue  Service 
and  persons  specified  in  section  86(£(e) 
(3)  and  (6)  as  liable  for  the  tax  imposed 
under  section  QOOEle]  receive  the 
information  needed  to  compute  the  tax  if 
the  qualified  entity's  organizational 
documents  require  that  it  provide  to  the 
Internal  Revenue  Service  and  those 
persons  a  computation  showing  the 
present  value  of  the  total  anticipated 
excess  inclusions  with  respect  to  the 
residual  interest  for  periods  after  the 
transfer.  See  §  1.860E-2(a)(5)  for  the 
obligation  to  furnish  information  on 
request. 

[6]  Calendar  year  requirement  A 
REMIC's  taxable  year  is  the  calendar 
year.  The  first  taxable  year  of  a  REMIC 
begins  on  the  startup  day  (as  defined  in 
section  860G(a)(9)  and  §  1.860G-2(j)) 
and  ends  on  December  31  of  the  same 
year.  If  the  startup  day  is  other  than 
January  1,  the  REMIC  has  a  short  first 
taxable  year. 

(c)  •  •  • 

(2)  Identification  of  assets.  Formation 
of  tlw  REMIC  does  not  occur  until — 

(i)  The  sponsor  identifies  the  assets  of 
the  REMIC  such  as  through  execution  of 
an  indenture  with  respect  to  the  assets, 
and 
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(ii)  The  REMIC  issues  the  regular  and 
resklaal  interests  in  the  REMIC. 
*        •        •       •        • 

Par.  6.  New  S  S  1.860E-1. 1.8eoE-2. 
1.860F-1.  and  1.860F-2  are  added  as  set 
forth  below. 

§  1.860E-1    Treatonent  of  taxable  Inconw 
of  a  rasMuai  interest  ttolder  in  excess  of 
daNy  accruals. 

(a)  Excess  inclusion  cannot  be  offset 
by  otherwise  allowable  deductions — [1) 
In  general.  Except  as  provided  in 
paragraph  {b)(3]  of  this  section,  the 
taxable  income  of  any  holder  of  a 
residual  interest  for  any  taxable  year  is 
in  no  event  less  than  the  sum  of  the 
excess  inclusions  attributable  to  that 
holder's  residual  interests  for  that 
taxable  year.  In  computing  the  amount 
of  a  net  operating  loss  (as  defmed  in 
section  172(c))  or  the  amount  of  any  net 
operating  loss  carryover  (as  defined  in 
section  172(b)(2)).  the  amount  of  any 
excess  inclusion  is  not  included  in  gross 
income  or  taxable  income.  Thus,  for 
example,  if  a  residual  interest  holder  has 
$100  of  gross  income.  $25  of  which  is  an 
excess  inclusion,  and  $90  of  business 
deductions,  the  holder  has  taxable 
income  of  $25,  the  amount  of  the  excess 
inclusion,  and  a  net  operating  loss  of  $15 
($75  of  other  income  -$90  of  business 
deductions). 

(2)  Affiliated  groups.  If  a  holder  of  a 
REMIC  residual  interest  is  a  member  of 
an  affiliated  group  Hling  a  consolidated 
income  tax  return,  the  taxable  income  of 
the  affihated  group  cannot  be  less  than 
the  sum  of  the  excess  inclusions 
attributable  to  all  residual  interests  held 
by  members  of  the  affiliated  group. 

(3)  Special  rule  for  certain  financial 
institutions — (i)  In  general.  If  an 
organization  to  which  section  593 
applies  holds  a  residual  interest  that  has 
significant  value  (as  defined  in 
paragraph  (a)(3Kiii)  of  this  section), 
section  86(K(a)(l)  and  paragraph  (a)(1) 
of  this  section  do  not  apply  to  that 
organization  with  respect  to  that 
interest.  Consequently,  an  organization 
to  which  section  593  applies  may  use  its 
allowable  deductions  to  offset  an  excess 
inclusion  attnbutable  to  a  residual 
interest  that  has  significant  value,  but, 
except  as  provided  in  section 
860E(a)(4)(A).  may  not  use  its  allowable 
deductions  to  offset  an  excess  inclusion 
attributable  to  a  residual  interest  held 
by  any  other  member  of  an  affiliated 
group,  if  any.  of  which  the  organization 
is  a  member.  Further,  a  net  operating 
loss  of  any  other  member  of  an  affiliated 
group  of  which  the  organization  is  a 
member  may  not  be  used  to  offset  an 
excess  inclusion  attributable  to  a 
residual  interest  held  by  diat 
organizatioa 


(ii)  Ordering  rule — (A)  In  general,  fai 
computing  taxable  income  for  any  year, 
an  organization  to  which  section  593 
applies  is  treated  as  having  applied  its 
allowable  deductions  for  the  year  first 
to  offset  that  portion  of  its  gross  income 
that  is  not  an  excess  inclusion  and  then 
to  offset  diat  portion  of  its  income  that  is 
an  excess  indusion. 

(B)  Example.  Tbe  following  example 
illustrates  the  provisions  of  paragraph 
(a)(3)(ii)  of  this  section: 

Example.  Corp.  X.  a  corporation  to  whicii 
section  593  applies,  is  a  member  of  an 
aftiliated  group  tliat  files  a  consolidated 
return.  For  a  particular  taxable  year.  Corp.  X 
has  gross  income  of  $1,000.  and  of  this 
amount  $150  is  an  excess  inclusion 
attributable  to  a  residual  interest  that  has 
significant  value.  Corp.  X  has  $975  of 
allowable  deductions  for  the  taxable  year. 
Corp.  X  must  apply  its  allowable  deductions 
first  to  offset  the  $850  of  gross  income  that  is 
not  an  excess  inclusion,  and  then  to  offset  the 
portion  of  its  gross  income  that  is  an  excess 
inclasion.  Thus.  Corp.  X  has  $25  of  taxable 
income  ($1,000  —$875],  and  that  $25  is  an 
excess  inclusion  that  may  not  be  offset  by 
losses  sustained  by  other  members  of  the 
affiliated  group. 

(iii)  Significant  value.  A  residual 
interest  has  significant  value  if — 

(A)  The  aggregate  of  the  issue  prices 
of  the  residual  interests  in  the  REMIC  is 
at  least  2  percent  of  the  aggregate  of  the 
issue  prices  of  all  residual  and  regular 
interests  in  the  REMIC.  and 

(B)  The  anticipated  weighted  average 
life  of  the  residual  interests  is  at  least  20 
percent  of  the  anticipated  life  of  the 
REMIC  (as  determined  in  {  IseoF- 
2(b)(5)). 

(iv)  Anticipated  weighted  average 
life— {A)  In  general.  Generally,  the 
anticipated  weighted  average  life  of  a 
residual  interest  is  determined  by — 

[1]  Multiplying  the  amount  of  each 
anticipated  principal  payment  to  be 
made  on  the  interest  by  the  number  of 
years  (including  fractions  thereof)  from 
the  startup  day  (as  deflned  in  section 
880G(a)(9)  and  S  1.860G-2(j))  to  die 
related  principal  payment  date, 

[2]  Adding  the  results,  and 

[3]  Dividing  the  sum  by  the  total 
principal  paid  on  the  residual  interest. 

(B)  Anticipated  principal  payments. 
The  anticipated  principal  payments  to 
be  made  on  a  residual  interest  must  be 
determined  based  on  the  prepayment 
and  reinvestment  assumptions  that  are 
used  in  determining  the  anticipated  life 
of  the  REMIC, 

(v)  Determination  of  anticipated 
weighted  average  life  if  the  residual 
interest  has  no  specified  principal 
amount  or  if  interest  is  disproportionate 
to  principal.  If  a  residual  interest  has  no 
specified  principal  amount,  or  if  the 
interest  payments  to  be  made  on  the 


residual  interest  are  disproportionately 
high  relative  to  the  specified  principal 
amount  (as  determined  by  reference  to 
S  1.880G-l(b)(5)(i)),  tiien,  for  purposes  of 
computing  the  anticipated  weighted 
average  life  of  the  interest,  all 
anticipated  distributions  on  that  interest 
must  be  taken  into  account.  For 
example,  if  the  terms  of  a  residual 
interest  do  not  provide  a  specified 
principal  amount  but  provide  that  the 
residual  interest  holder  is  to  receive  all 
cash  flows  on  the  qualified  mortgages  in 
excess  of  amounts  needed  to  make 
payments  on  the  regular  interests,  then 
all  amounts  that  are  expected  to  be  paid 
to  the  residual  interest  holder  must  t>e 
taken  into  account  in  determining  the 
anticipated  weighted  average  life  of  that 
interest 

(b)  Treatment  of  residual  interests 
held  by  REITs,  RICs.  common  trust 
funds,  and  subchapter  T  cooperatives. 
[Reserved] 

(c)  Transfers  of  noneconomic  residual 
interests — (1)  In  general.  A  transfer  of  a 
noneconomic  residual  interest  is 
disregarded  for  all  Federal  tax  purpose* 
unless  no  significant  purpose  of  the 
transfer  was  to  impede  the  assessment 
or  collection  of  tax. 

{2)  Noneconomic  residual  interest  A 
residual  interest  is  a  noneconomic 
residual  interest  unless,  at  the  time  of 
the  transfer — 

(i)  The  present  value  of  the  expected 
future  distributions  on  the  residual 
interest  at  least  equals  the  product  of 
the  present  value  of  the  anticipated 
excess  inclusions  (as  defined  in 
§  1.860E-2(a)(4))  and  the  highest  rate  of 
tax  specified  in  section  11(b)(1)  for  the 
year  in  whidi  the  transfer  occurs,  and 

(ii)  The  transferor  reasonably  expects 
that  the  transferee  will  receive 
distributions  from  the  REMIC  at  or  after 
the  time  at  which  the  taxes  accrue  on 
the  anticipated  excess  inclusions  in  an 
amount  sufficient  to  satisfy  the  accrued 
taxes. 

(3)  Computations.  The  present  value 
of  the  expected  future  distributions  and 
the  present  value  of  the  anticipated 
excess  inclusions  must  be  computed 
under  the  procedure  specitied  in 
§  l.ae0E-2(a)(4)  for  determining  the 
present  value  of  anticipated  excess 
inclusions  in  connection  with  the 
transfer  of  a  residual  interest  to  a 
disqualified  organization. 

(d)  Transfers  to  foreign  persons. 
Paragraph  (c)  of  this  section  does  not 
apply  to  transfers  of  residual  interests  to 
foreign  persons.  See  §  1.860G-3(a)  for 
the  treatment  of  transfers  of  residual 
interests  to  those  persons. 
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§  U60E-2    Tax  on  transfers  of  residual 
interests  to  certain  organizations. 

(a)  Transfers  to  disqualified 
organizations — (1)  Payment  of  tax.  Any 
excise  tax  due  under  section  860E(e)(l) 
must  be  paid  by  the  later  of  [Insert  date 
that  is  90  days  after  this  document  is 
published  in  the  Federal  Register  as  a 
final  regulation],  or  April  15th  of  the 
year  following  the  calendar  year  in 
which  the  residual  interest  is  transferred 
to  a  disqualified  organization.  The 
Commissioner  may  prescribe  rules  for 
the  manner  and  method  of  collecting  the 
tax. 

(2)  Transitory  ownership.  For 
purposes  of  section  860E(e)  and  this 
section,  a  transfer  of  a  residual  interest 
to  a  disqualified  organization  will  be 
disregarded  if,  in  connection  with  the 
formation  of  a  HEMIC,  the  disqualified 
organization  has  a  binding  contract  to 
sell  the  interest  and  the  sale  occurs 
within  7  days  of  the  startup  day  (as 
defined  in  section  860G(a)(9)  and 

§  1.86OG-20)). 

(3)  Present  value  computation.  For 
purposes  of  computing  die  tax  imposed 
by  section  860E(e),  the  present  value  of 
the  anticipated  excess  inclusions  is 
determined — 

(i]  By  discounting  those  excess 
inclusions  from  the  end  of  each 
remaining  calendar  quarter,  or  portion 
thereof,  to  the  date  the  disqualified 
organization  acquires  the  residual 
interest,  and 

(ii)  By  using  the  applicable  Federal 
rate  (as  specified  in  section  1274(d)(1)) 
for 

(A)  The  month  in  which  the 
disqualified  organization  acquired  the 
residual  interest,  and 

(B)  An  obligation  with  a  term 
beginning  on  the  date  the  disqualified 
organization  acquired  the  residual 
interest  and  ending  on  the  date  the  life 
of  the  REMIC,  as  determined  under 

i  1.860F-2(b)(5),  is  anticipated  to  expire. 

(4)  Anticipated  excess  inclusions.  The 
anticipated  excess  inclusions  are  the 
excess  inclusions  that  are  anticipated  to 
be  allocated  to  each  calendar  quarter  (or 
portion  thereof)  following  the  transfer  of 
the  residual  interest.  The  anticipated 
excess  inclusions  must  be  determined  as 
of  the  date  the  residual  interest  is 
transferred  and  must  be  based  on  events 
that  have  occurred  up  to  the  time  of  the 
transfer  and  the  prepayment  and 
reinvestment  assumptions  adopted 
under  section  1272(a)(6)  or  that  would 
have  been  adopted  had  the  regular 
interests  of  the  REMIC  been  issued  with 
original  issue  discount. 

(5)  Obligation  of  REMIC  to  furnish 
information.  Upon  request  of  the 
persons  designated  in  section  860E(e)(3). 
the  REMIC  must  furnish  information 


sufficient  to  compute  the  present  value 
of  the  anticipated  excess  inclusions.  The 
information  must  be  furnished  to  the 
requesting  party  and  to  the  Internal 
Revenue  Service  within  60  days  of  the 
request.  A  reasonable  fee  charged  to  the 
requestor  is  not  income  derived  from  a 
prohibited  transaction  within  the 
meaning  of  section  860F(a). 

(6)  Agent.  For  purposes  of  section 
860E(e](3).  the  term  agent  includes  a 
broker  (as  defined  in  section  6045(c)  and 
S  1.6045-l(a)(l)),  nominee,  or  other 
middleman. 

(7)  Relief  from  liability— {i] 
Transferee  furnishes  information  under 
penalties  of  perjury.  For  purposes  of 
section  860E(e)(4),  a  transferee  is  treated 
as  having  furnished  an  affidavit  if  the 
transferee  furnishes — 

(A)  A  social  security  number,  and 
states  under  penalties  of  perjury  that  the 
social  security  number  is  that  of  the 
transferee,  or 

(B)  A  statement  under  penalties  of 
perjury  that  it  is  not  a  disqualified 
organization. 

(ii)  Amount  required  to  be  paid.  The 
amount  required  to  be  paid  in  section 
860E(e](7)(B)  is  equal  to  the  product  of 
the  highest  rate  specified  in  section 
ll(b)(1]  for  that  taxable  year  and  the 
amount  of  excess  inclusions  that 
accrued  and  were  allocable  to  the 
residual  interest  during  the  period  that 
the  disqualiHed  organization  held  the 
interest. 

(b)  Tax  on  pass-thru  entities — (1)  Tax 
on  excess  inclusions.  Any  tax  due  under 
section  860E(e)(6)  must  be  paid  by  the 
later  of  [Insert  date  that  is  90  days  after 
date  this  document  is  published  in  the 
Federal  Register  as  a  final  regulation],  or 
by  the  fifteenth  day  of  the  fourth  month 
following  the  close  of  the  taxable  year 
of  the  pass-thru  entity  in  which  the 
disqualified  person  is  a  record  holder. 
The  Commissioner  may  prescribe  rules 
for  the  manner  and  method  of  collecting 
the  tax. 

(2)  Record  holder  furnishes 
information  under  penalties  of  perjury. 
For  purposes  of  section  B60E(e)(6)(D).  a 
record  holder  is  treated  as  having 
furnished  an  afHdavit  if  the  record 
holder  furnishes — 

(i)  A  social  security  number  and 
states,  under  penalties  of  perjury,  that 
the  social  security  number  is  that  of  the 
record  holder,  or 

(ii)  A  statement  under  penalties  of 
perjury  that  it  is  not  a  disquahfied 
organization. 

(3)  Deductibility  of  tax.  Any  tax 
imposed  on  a  pass-thru  entity  pursuant 
to  section  860E(e)(6)(A)  is  deductible 
against  the  gross  amount  of  ordinary 
income  of  the  pass-thru  entity.  For 
example,  in  the  case  of  a  real  estate 


investment  trust,  the  tax  is  deductible  in 
determining  real  estate  investment  trust 
taxable  income  under  section  857(b)(2). 

S1J60F-1    QuaUfled  liquidations. 

A  REMIC  is  considered  to  adopt  a 
plan  of  complete  liquidation  pursuant  to 
section  860F(a)(4)  when  the  plan  is 
signed  by  a  person  who  is  authorized 
under  S  1.860F-^(c)  to  sign  the  REMIC's 
income  tax  return. 

$1J60F-2    Transfers  to  a  REMIC. 

(a)  Formation  of  a  REMIC— \1]  In 
general.  For  Federal  income  tax 
purposes,  a  REMIC  formation  is 
characterized  as  the  contribution  of 
assets  by  a  sponsor  (as  defined  in 
paragraph  (b)(1)  of  this  section)  to  a 
REMIC  in  exchange  for  REMIC  regular 
and  residual  interests.  If,  instead  of 
exchanging  its  interest  in  mortgages  and 
related  assets  for  regular  and  residual 
interests,  the  sponsor  arranges  to  have 
the  REMIC  issue  some  or  all  of  the 
regular  and  residual  interests  for  cash, 
after  which  the  sponsor  sells  its 
interests  in  mortgages  and  related  assets 
to  the  REMIC.  the  transaction  is, 
nevertheless,  viewed  for  Federal  income 
tax  purposes  as  the  sponsor's  exchange 
of  mortgages  and  related  assets  for 
regular  and  residual  interests,  followed 
by  a  sale  of  some  or  all  of  those 
interests.  The  purpose  of  this  rule  is  to 
ensure  that  the  tax  consequences 
associated  with  the  formation  of  a 
REMIC  are  not  affected  by  the  actual 
sequence  of  steps  taken  by  the  sponsor. 

(2)  REMICs  formed  in  a  single 
document  Two  or  more  REMICs  may  be 
created  pursuant  to  a  single  set  of 
organizational  documents  even  if,  for 
State  law  purposes  or  for  Federal 
securities  law  purposes,  those 
documents  create  only  one  organization. 
The  organizational  documents  must, 
however,  clearly  and  expressly  identify 
the  assets  of,  and  the  interests  in,  each 
REMIC.  and  each  REMIC  must  satisfy 
all  of  the  requirements  of  section  860D 
and  the  related  regulations. 

(b)  Treatment  of  sponsor — (1)  Sponsor 
defined.  A  sponsor  is  a  person  who 
directly  or  indirectly  exchanges 
qualified  mortgages  and  related  assets 
for  regular  and  residual  interests  in  a 
REMIC.  A  person  indirectly  exchanges 
interests  in  qualified  mortgages  and 
related  assets  for  regular  and  residual 
interests  in  a  REMIC  if  the  person 
transfers,  other  than  in  a  nonrecognition 
transaction,  the  mortgages  and  related 
assets  to  another  person  who  acquires  a 
transitory  ownership  interest  in  those 
assets  before  exchanging  them  for 
interests  in  the  REMIC.  after  which  the 
transitory  owner  then  transfers  some  or 
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all  of  the  interests  in  the  REMIC  to  the 
first  person. 

(2)  Nonrecognition  of  gain  or  loss.  The 
sponsor  does  not  recognize  gain  or  loss 
on  the  direct  or  indirect  transfer  of  any 
property  to  a  REMIC  in  exchange  for 
regular  or  residual  interests  in  the 
REMIC.  However,  the  sponsor,  upon  a 
subsequent  sale  of  the  REMIC  regular  or 
residual  interests,  may  recognize  gain  or 
loss  with  respect  to  those  interests. 

(3)  Basis  of  contributed  assets 
allocated  among  interests — (i)  In 
general.  The  aggregate  of  the  adjusted 
bases  of  the  regular  and  residual 
interests  received  by  the  sponsor  in  the 
exchange  described  in  paragraph  (a)  of 
this  section  is  equal  to  the  aggregate  of 
the  adjusted  bases  of  the  property 
transferred  by  the  sponsor  in  the 
exchange,  increased  by  the  amount  of 
organizational  expenses  (as  described  ia 
paragraph  (b)(3)(ii)  of  this  section).  That 
total  is  allocated  among  all  the  interests 
received  in  proportion  to  their  fair 
market  values  on  the  pricing  date  (as 
defined  in  paragraph  (b)(3)(iii)  of  this 
section)  if  any,  or,  if  none,  the  startup 
day  (as  defined  in  section  860G(a)(9J 
and  §  1.8G0G-2(j)). 

(ii)  Organizational  expenses — (A) 
Organizational  expense  defined.  An 
organizational  expense  is  an  expense 
that  is  incurred  by  the  sponsor  or  by  the 
REMIC  and  that  is  direcdy  related  to  the 
creation  of  the  REMIC.  Further,  the 
organizational  expense  must  be  incurred 
during  a  period  beginning  a  reasonable 
time  before  the  startup  day  (as  defined 
in  section  860G(a)(9)  and  $  1.860G-2(j)) 
and  ending  before  the  date  prescribed 
by  law  for  filing  the  first  REMIC  tax 
return  (determined  without  regard  to 
any  extensions  of  time  to  file).  The 
following  are  examples  of 
organizational  expenses:  legal  fees  for 
services  related  to  the  formation  of  the 
REMIC.  such  as  preparation  of  a  pooling 
and  servicing  agreement  and  trust 
Indenture;  accounting  fees  related  to  the 
formation  of  the  REMIC;  and  otlier 
administrative  costs  related  to  the 
formation  of  the  REMIC. 

(B)  Syndication  expenses.  Syndication 
expenses  are  not  organizational 
expenses.  Syndication  expenses  are 
those  expenses  incurred  by  the  sponsor 
or  other  person  to  market  the  interests 
in  a  REMIC.  and,  thus,  are  applied  to 
reduce  the  amount  realized  on  the  sale 
of  the  interests.  Examples  of  syndication 
expenses  are  brokerage  fees, 
registration  fees,  fees  of  an  underwriter 
or  placement  agent,  and  printing  costs  of 
the  prospectus  or  placement 
memorandum  and  other  selling  or 
promotional  material. 

(iii)  Pricing  date.  The  term  pricing 
date  means  the  date  on  which  the  terms 


of  the  regular  and  residual  interests  are 
fixed  and  the  prices  at  which  a 
substantial  portion  of  the  regular 
interests  will  be  sold  are  fixed. 

(4)  Tieatment  of  unrecognized  gain  or 
loss — (i)  Unrecognized  gain  on  regular 
interests.  For  purposes  of  section 
880P(b)(lMC)(i).  die  sponsor  must 
include  in  gross  income  the  excess  of  the 
issue  price  of  a  regular  interest  over  the 
sponsor's  basis  in  the  interest  as  if  the 
excess  were  market  discount  (as  defined 
in  section  1278(a)(2))  on  a  bond  and  the 
sponsor  had  made  an  election  under 
section  1278(b)  to  include  this  market 
discount  currently  in  gross  income.  The 
sponsor  is  not,  however,  by  reason  of 
this  paragraph,  deemed  to  have  made  an 
election  under  section  1278(b)  with 
respect  to  any  other  bonds. 

(ii)  Unrecognized  loss  on  regular 
interests.  For  purposes  of  section 
860P(b)(D)(i).  the  sponsor  is  allowed  to 
treat  the  excess  of  the  sponsor's  basis  in 
a  regular  interest  over  the  issue  price  of 
the  interest  as  if  that  excess  were 
amortizable  bond  premium  (as  defined 
in  section  171(b))  on  a  taxable  bond  and 
the  sponsor  had  made  an  election  under 
section  171(c).  The  sponsor  is  not. 
however,  by  reason  of  this  paragraph, 
deemed  to  have  made  an  election  under 
section  171(c)  with  respect  to  any  other 
bonds. 

(iii)  Unrecognized  gain  on  residual 
interests.  For  purposes  of  section 
880F(b)(l)(C)(ii).  the  sponsor  must 
include  in  gross  income  the  excess  of  the 
issue  price  of  a  residual  interest  over  the 
sponsor's  basis  in  the  interest  ratably 
over  the  anticipated  life  of  the  REMIC. 

(iv)  Unrecognized  loss  on  residual 
interests.  For  purposes  of  section 
860F(b){l)(D)(ii).  the  sponsor  is  allowed 
to  deduct  the  excess  of  the  sponsor's 
basis  in  a  residual  interest  over  the 
issue  price  of  the  interest  ratably  over 
the  anticipated  life  of  the  REMIC. 

(5)  Anticipated  life  of  the  REMIC.  The 
anticipated  life  of  a  REMIC  is  the  period 
of  time  that  the  REMIC  is  expected  to  be 
in  existence  based  on  the  prepayment 
and  reinvestment  assumptions  adopted 
under  section  1272  (a)(6),  or  that  would 
have  been  adopted  had  the  regular 
interests  of  the  REMIC  been  issued  with 
original  issue  discount. 

(6)  Additions  to  or  reductions  of  the 
sponsor's  basis.  The  sponsor's  basis  in  a 
regular  or  residual  interest  is  increased 
by  any  amount  included  in  the  sponsor's 
gross  income  under  paragraph  (b)(4)  of 
this  section.  The  sponsor's  basis  in  a 
regular  or  residual  interest  is  decreased 
by  any  amount  allowed  as  a  deduction 
and  by  any  amount  applied  to  reduce 
interest  payments  to  the  sponsor  under 
paragraph  (b)(4)  of  this  section. 


(7)  Transferred  basis  property.  For 
purposes  of  paragraph  (b)(4)  of  this 
section,  a  transferee  of  a  regular  or 
residual  interest  is  treated  in  the  same 
manner  as  the  sponsor  if  the  basis  of  the 
transferee  in  the  interest  is  determined 
in  whole  or  in  part  by  reference  to  the 
basis  of  the  interest  in  the  bands  of  the 
sponsor. 

(c)  REMIC's  basis  in  contributed 
assets.  For  purposes  of  section 
880F{b)(2),  the  aggregate  of  the  REMIC's 
bases  in  the  assets  contributed  by  the 
sponsor  to  the  REMIC  in  a  transaction 
described  in  paragraph  (a)  of  this 
section  is  equal  to  the  aggregate  of  die 
issue  prices  (determined  under  section 
880G(a)(10)  and  {  1.860G-l(d))  of  all 
regular  and  residual  interests  in  the 
REMIC. 

Pat.  7.  New  SS  1.880G-1  through 
1.8600-3  are  added  as  set  forth  below. 

S  1 J600-1    Definition  of  regular  and 
reekKial  InterMts. 

(a)  Regular  interest — (1)  Designation 
as  a  regular  interest.  For  purposes  of 
section  860G  (a)(1).  a  REMIC  designates 
an  interest  as  a  regular  interest  by 
providing  to  the  Internal  Revenue 
Service  the  information  specified  in 
§  1.860D-l(d)(2)(ii)  in  the  time  and 
manner  specified  in  i  1.860D-l(d)(2). 

(2)  Specified  portion  of  the  interest 
payments  on  qualified  mortgages — (i)  In 
general.  For  purposes  of  section 
860G{a)(l)(B](ii).  a  specified  portion  of 
the  interest  payments  on  qualified 
mortgages  means  a  portion  of  the 
Interest  payable  on  qualified  mortgages, 
but  only  if  the  portion  can  be  expressed 
as: 

(A)  A  fixed  percentage  of  the  interest 
payable  on  some  or  all  of  the  qualified 
mortgages;  or 

(B)  A  fixed  number  of  basis  points  of 
the  interest  payable  on  some  or  all  of 
the  qualified  mortgages. 

(ii)  Specified  portion  cannot  vary.  The 
portion  must  be  established  as  of  the 
startup  day  (as  defined  in  section 
880C(a)(g)  and  S  1.860G-2(j))  and. 
except  as  provided  in  paragraph 
(a)(2)(iii)  of  this  section,  it  cannot  vary 
over  the  period  that  begins  on  the 
startup  day  and  ends  on  the  day  that  the 
interest  holder  is  no  longer  entitled  to 
receive  payments. 

(iii)  Defaulted  or  delinquent 
mortgages.  A  portion  is  not  treated  as 
varying  over  time  if  an  interest  holder  s 
entitlement  to  a  portion  of  the  interest 
on  some  or  all  of  the  qualified  mortgages 
is  dependent  on  the  absence  of  defaults 
or  delinquencies  on  those  mortgages. 

(iv)  No  minimum  specified  principal 
amount  is  required.  If  an  interest  in  a 
REMIC  consists  of  a  specified  portion  of 
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the  interest  payments  on  the  REMIC's 
qualified  mortgages,  no  minimum 
specified  principal  amount  need  be 
assigned  to  that  interest.  The  specifled 
principal  amount  can  be  zero, 
(v)  Examples.  The  following 
examples,  each  of  which  describes  a 
pass-thru  trust  that  is  intended  to 
qualify  as  a  REMIC,  illustrate  the 
provisions  of  paragraph  (a](2]  of  this 
section. 

Example  1.  (i)  A  sponsor  transferred  a  pool 
of  fixed  rate  mortgages  to  a  trustee  in 
exchange  for  two  classes  of  certincates.  The 
Class  A  certificates  entitle  the  holders  to  90 
percent  of  all  principal  payments  on  the 
pooled  mortgages  and  &5  percent  of  all 
interest  payments  on  those  mortgages.  The 
Class  B  certificates  entitle  the  holders  to  10 
percent  of  the  principal  payments  on  the 
pooled  mortgages  and  15  percent  of  the 
interest  payments  on  those  mortgages.  The 
Class  B  certificates  are  subordinate  to  the 
Class  A  certificates  so  that  cash  flow 
shortfalls  due  to  defaults  or  delinquencies  on 
the  pooled  mortgages  will  be  borne  first  by 
the  Class  B  certificate  holders. 

(ii)  Both  the  Class  A  certificates  and  the 
Class  B  certificates  provide  for  interest 
payments  that  consist  of  a  specified  portion 
of  the  interest  payable  on  the  pooled 
mortgages.  Each  class  is  entitled  to  a  fixed 
percentage  of  the  interest  payments  on  each 
of  the  pooled  mortgages,  and,  in  the  absence 
of  defaults  or  delinquencies,  that  fixed 
percentage  will  remain  constant  as  long  as 
the  interest  holders  are  entitled  to  receive 
payments. 

Example  2.  The  facts  here  are  the  same  as 
those  in  Example  1,  except  that  the  pooled 
mortgages  bear  interest  at  a  variable  rate 
determined  by  reference  to  an  objective 
interest  index.  The  result  is  the  same  here. 
Although  the  rate  at  which  interest  is  payable 
to  the  certificate  holders,  will  vary  as  the 
index  fluctuates,  the  certificate  holders 
proportionate  shares  of  the  interest  payable 
on  the  pooled  mortgages  is  fixed  on  the 
startup  day  and  does  not  vary.  Thus,  both 
classes  of  certificates  provide  for  interest  that 
consists  of  a  specified  portion  of  the  interest 
payable  on  the  pooled  mortgages. 

Example  3.  (i)  A  sponsor  transferred  a  pool 
of  fixed  rate  mortgages  to  a  trustee  in 
exchange  for  two  classes  of  certificates.  The 
fixed  interest  rate  payable  on  the  mortgages 
varies  from  mortgage  to  mortgage,  but  all 
rates  are  between  8  and  10  percent.  The 
Class  C  certificates  entitle  the  holders  to 
receive  all  principal  on  the  mortgages  and 
interest  at  7  percent  on  each  of  the 
mortgages.  The  Class  D  certificates  entitle  the 
holders  to  receive  all  interest  on  the 
mortgages  that  is  not  payable  te  the  Class  C 
holders. 

(ii)  Both  the  Class  C  certificates  and  the 
Class  D  certificates  provide  for  interest 
payments  that  consist  of  a  specified  portion 
of  the  interest  payable  on  the  mortgages. 
Although  the  portion  of  the  interest  payable 
to  the  two  classes  of  certificate  holders  varies 
from  mortgage  to  mortgage,  the  interest 
payable  to  each  class  can  be  expressed  as  a 
fixed  percentage  of  the  interest  payable  on 
each  particular  mortgage. 


(3)  Variable  rate.  A  regular  interest 
may  bear  interest  at  a  variable  rate.  For 
purposes  of  section  860G(a)(l)(B)(i]  and 
paragraph  (a)(1)  of  this  section,  a 
variable  rate  of  interest  is  a  rate 
described  in  paragraphs  (a)(3]  (i) 
through  (v)  of  this  section. 

(i)  Rate  based  on  current  values.  A 
rate  based  on  current  values  (as  defined 
in  S  1.1275-5(c)(l),  as  proposed  April  8, 
1986  (51  FR  12094)).  of  an  objective 
interest  index  (as  defined  in  S  1.1275- 
5(b),  as  proposed  April  8, 1986  (51  FR 
12094)),  is  a  variable  rate.  In  addition, 
for  purposes  of  this  section,  the  average 
cost  of  funds  of  one  or  more  financial 
institutions  is  an  objective  interest 
index.  Further,  a  rate  equal  to  the 
highest,  lowest,  or  average  of  two  or 
more  objective  interest  indices  is  a  rate 
based  on  an  objective  interest  index. 

(ii)  Weighted  average  rate — (A)  In 
general.  A  rate  based  on  a  weighted 
average  of  the  interest  rates  on  some  or 
all  of  the  qualified  mortgages  held  by  a 
REMIC  is  a  variable  rate.  The  qualified 
mortgages  taken  into  account  must, 
however,  bear  interest  at  a  fixed  rate  or 
at  a  rate  described  in  paragraph  (a)  (2) 
or  (3)  of  this  section.  Generally,  a 
weighted  average  interest  rate  i»a  rate 
that,  if  applied  to  the  aggregate 
outstanding  principal  balance  of  a  pool 
of  mortgage  loans  for  an  accrual  period, 
produces  an  amount  of  interest  that 
equals  the  sum  of  the  interest  payable 
on  the  pooled  loans  for  that  accrual 
period.  Thus,  if  the  aggregate  principal 
balance  of  a  pool  of  mortgage  loans  is 
$1,000,000,  and,  for  a  particular  accrual 
period,  the  pool  consists  of  $300,000  of 
loans  bearing  a  7  percent  interest  rate 
and  $700,000  of  loans  bearing  a  9.5 
percent  interest  rate,  then  the  weighted 
average  rate  for  the  pool  of  loans  is  8.75 
percent. 

(B)  Reduction  in  underlying  rate.  For 
purposes  of  paragraph  (a)(3)(ii)(A]  of 
this  section,  an  interest  rate  is 
considered  to  be  based  on  a  weighted 
average  rate  even  if,  in  determining  that 
rate,  the  interest  rate  on  some  or  all  of 
the  qualified  mortgages  is  first  reduced 
by  a  number  of  basis  points  or  a  fixed 
percentage  of  the  interest  on  the 
underlying  mortgages.  Further,  the 
amount  of  Jie  reduction  may  vary  from 
mortgage  to  mortgage.  A  rate 
determined  by  taking  a  weighted 
average  of  the  interest  rates  on  the 
qualified  mortgage  loans  net  of  any 
servicing  spread,  credit  enhancement 
fees,  or  other  expenses  of  the  REMIC  is 
a  rate  based  on  a  weighted  average  rate 
for  the  qualified  mortgages. 

(iii)  Additions,  subtractions,  and 
multiplications.  A  rate  is  a  variable  rate 
if  it  is— 


(A)  Expressed  as  a  fixed  multiple  of  a 
rate  described  in  paragraph  (a)(3)  (i)  or 
(ii)  of  this  section, 

(B)  Expressed  as  a  constant  number  of 
basis  points  more  or  less  than  a  rate 
described  in  paragraph  (a)(3)  (i)  or  (ii)  of 
this  section,  or 

(C)  Expressed  as  a  fixed  multiple  of  a 
rate  described  in  paragraph  (a)(3)  (i)  or 
(ii)  of  this  section,  plus  or  minus  a 
constant  number  of  basis  points. 

(iv)  Caps  and  floors.  A  rate  is  a 
variable  rate  if  it  is  a  rate  that  would  be 
described  in  paragraphs  (a)(3)  (i) 
through  (iii)  of  this  section  except  that  it 


(A)  Limited  by  a  cap  or  ceiling  that 
establishes  either  a  maximum  rate  or  a 
maximum  number  of  basis  points  by 
which  the  rate  may  increase  from  one 
accrual  or  payment  period  to  another  or 
over  the  term  of  the  interest,  or 

(B)  Limited  by  a  floor  that  establishes 
either  a  minimum  rate  or  a  maximum 
number  of  basis  points  by  which  the 
rate  may  decrease  from  one  accrual  or 
payment  period  to  another  or  over  the 
term  of  the  interest. 

(v)  Combination  of  rates.  A  rate  is  a 
variable  rate  if  it  is  based  on — 

(A)  One  fixed  rate  during  one  or  more 
accrual  or  payment  periods  and  a 
different  fixed  rate  or  rates,  or  a  rate  or 
rates  described  in  paragraphs  (a)(3)  (i) 
through  (iv)  of  this  section,  during  other 
accrual  or  payment  periods,  or 

(B)  A  rate  described  in  paragraphs 
{a)(3)  (i)  through  (iv)  of  this  section 
during  one  or  more  accrual  or  payment 
periods  and  a  fixed  rate  or  rates,  or  a 
difi'erent  rate  or  rates  described  in 
paragraphs  (a)(3)  (i)  through  (iv)  of  this 
section  in  other  periods. 

(4)  Fixed  terms  on  the  startup  day.  For 
purposes  of  paragraph  (a)  of  this  section, 
a  regular  interest  in  a  REMIC  has  fixed 
terms  on  the  startup  day  if,  on  the 
startup  day,  the  REMIC's  organizational 
documents  irrevocably  specify: 

(i)  The  principal  amount  (or  other 
similar  amoimt)  of  the  regular  interest, 

(ii)  The  interest  rate  or  rates  used  to 
compute  any  interest  payments  (or  other 
similar  amounts)  on  the  regular  interest, 
and 

(iii)  The  latest  possible  maturity  date 
of  the  interest. 

(5)  Contingencies  prohibited.  Except 
for  the  contingencies  specified  in 
paragraph  (b)(3)  of  this  section,  the 
principal  amount  (or  other  similar 
amount)  and  the  latest  possible  maturity 
date  of  the  interest  must  not  be 
contingent. 

(b)  Special  rules  for  regular 
interests — (1)  Call  premium.  An  interest 
in  a  REMIC  does  not  qualify  as  a  regular 
interest  if  the  terms  of  the  interest 
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entitle  the  hdlder  of  that  interest  to  the 
payment  of  any  premium  determined 
with  reference  to  the  length  of  time  that 
the  regular  interest  is  outstanding,  other 
than  one  described  in  paragraph  (b)(2) 
of  this  section. 

(2)  Pass  through  of  customary 
prepayment  penalties.  An  interest  in  a 
REMIC  does  not  fail  to  qualify  as  a 
regular  interest  solely  because  the  terms 
of  the  regular  interest  provide  that 
customary  prepayment  penalties 
received  with  respect  to  qualified 
mortgages  are  to  be  passed  through  to 
the  holders  of  that  interest. 

(3)  Certain  contingencies  disregarded. 
An  interest  in  a  REMIC  does  not  fail  to 
qualify  as  a  regular  interest  solely 
because  it  is  issued  subject  to  some  or 
all  of  the  contingencies  described  in 
paragraphs  i(b)(3)  (t)  through  (v)  of  this 
section. 

(i)  Prepayments,  income,  and 
expenses.  An  interest  does  not  fail  to 
qualify  as  a  regular  interest  solely 
because — 

(A)  The  timing  of  (but  not  the  right  to 
or  amount  of)  principal  payments  (or 
other  similar  amounts)  is  contingent  on 
the  extent  of  prepayments  on  some  or 
all  of  the  qualified  mortgages  held  by 
the  REMIC  and  the  amount  of  income 
from  permitted  investments  (as  defined 
in  S  1.860G-2(g)).  or 

(B)  The  timing  of  interest  and 
principal  payments  is  contingent  on  the 
payment  of  expenses  incurred  by  the 
REMIC. 

(ii)  Credit  Jossea.  An  interest  does  not 
fail  to  qualify  as  a  regular  interest  solely 
because  the  amount  or  the  timing  of 
payments  of  principal  or  interest  (or 
other  similar  amounts)  with  respect  to  a 
regular  interest  is  contingent  upon  the 
absence  of  defaults  on  qualified 
mortgages  and  permitted  investments,  or 
on  the  amount  of  income  generated  by 
permitted  investments. 

(iii)  Subordinated  interests.  An 
interest  does  not  fail  to  qualify  as  a 
regular  interest  solely  because  that 
interest  bears  all,  or  a  disproportionate 
share,  of  the  losses  stemming  from  cash 
flow  shortfalls  due  to  defaults  oc 
delinquencies  on  qualified  mortgages  or 
permitted  investments,  lower  than 
reasonably  expected  returns  on 
permitted  investments,  expenses 
incurred  by  the  REMIC,  or  prepayment 
interest  shortfalls  before  other  regular 
interests  or  the  residual  interest  bear 
losses  occasioned  by  those  shortfalls. 

(iv)  Deferral  of  interest.  An  interest 
does  not  fail  to  qualify  as  a  regular 
interest  solely  because  that  interest,  by 
its  terms,  provides  for  deferral  of 
interest  payments. 

(v)  Prepayment  interest  shortfall.  An 
interest  does  not  fail  to  qualify  as  a 


regular  interest  solely  because  the 
amount  of  interest  payments  is 
contingent  upon  prepayments  made  on 
the  underlying  mortgages. 

(4)  Form  of  regular  interest.  A  regular 
interest  in  a  REMIC  may  be  issued  in  the 
form  of  debt,  stock,  an  interest  in  a 
partnership  or  trust,  or  any  other  form 
permitted  by  state  law.  If  a  regular 
interest  in  a  REMIC  is  not  in  the  form  of 
debt,  it  must,  except  as  provided  in 
paragraph  (a)(2)(iv)  of  this  section, 
entitle  the  holder  to  a  specified  amount 
that  would,  were  the  interest  issued  in 
debt  form,  be  identified  as  the  principal 
amount  of  the  debt. 

(5)  Interest  disproportionate  to 
principal — (i)  In  general.  An  interest  in  a 
REMIC  does  not  qualify  as  a  regular 
interest  if  the  amount  of  interest  (or 
other  similar  amount)  payable  to  the 
holder  is  disproportionately  high 
relative  to  the  specified  principal 
amount.  Interest  payments  (or  other 
similar  amounts)  are  considered 
disproportionately  high  if  the  issue  price 
(as  determined  under  paragraph  (d)  of 
this  section)  of  the  interest  in  the  REMIC 
exceeds  125  percent  of  its  specified 
principal  amount. 

(ii)  Exception.  A  regular  interest  in  a 
REMIC  that  entitles  the  holder  to 
interest  payments  consisting  of  a 
specified  portion  of  interest  payments 
on  qualified  mortgages  qualifies  as  a 
regular  interest  even  if  the  amount  of 
interest  is  disproportionately  high 
relative  to  the  specified  principal 
amount. 

(6)  Regular  interest  treated  as  a  debt 
instrument  for  all  Federal  income  tax 
purposes.  In  determining  the  tax  under 
chapter  1  of  the  Internal  Revenue  Code, 
a  REMIC  regular  interest  (as  defined  in 
paragraph  (a)  of  this  section)  is  treated 
as  a  debt  instrument  that  is  an 
obligation  of  the  REMIC.  Thus,  sections 
1271  through  1288,  relating  to  bonds  and 
other  debt  instruments,  apply  to  a 
regular  interest.  For  special  rules 
relating  to  the  accrual  of  original  issue 
discount  on  regular  interests,  see  section 
2272(a)(6). 

(c)  Residual  interest.  A  residual 
interest  is  an  interest  in  a  REMIC  that  is 
issued  on  the  startup  day  (as  defined  in 
section  860G(a)(9)  and  §  1.860C-2(j)) 
and  that  is  designated  as  a  residual 
interest  by  providing  the  information 
specified  in  S  1.8eOD-l(d)(2)(ii)  at  the 
time  and  in  the  manner  provided  in 

S  1.860D-l(d)(2).  A  residual  interest 
need  not  entitle  the  holder  to  any 
distributions  from  the  REMIC. 

(d)  Issue  price  of  regular  and  residual 
interests.  The  issue  price  of  any  REMIC 
regular  or  residual  interest  is  determined 
under  section  1273(b)  as  if  the  interest 
were  a  debt  instrument.  Thus,  if  an 


interest  is  publicly  offered  within  the 
meaning  of  S  2.2273-2(aj(2)  (as  proposed 
April  8, 1986  (51 FR 12001)).  then  the 
issue  price  is  the  initial  offering  price  to 
the  public.  The  term  the  public  does  not 
include  brokers  or  other  middlemen,  nor 
does  it  include  the  sponsor  who  acquires 
all  of  the  regular  and  residual  interests 
from  the  REMIC  on  the  startup  day  in  a 
transaction  described  in  §  2.860F-2(a).  If 
an  interest  is  retained  by  the  sponsor, 
the  issue  price  of  the  retained  interest  is 
its  fair  market  value  on  the  pricing  date 
(as  defined  in  S  2.860F-2(b)(3)(iii)),  if 
any,  or,  if  none,  the  startup  day, 
regardless  of  whether  the  interest  or  the 
property  exchanged  therefor  is  publicly 
traded. 

S1J60O-2    Otl>*rrul«t. 

(a)  Principally  secured  by  an  interest 
in  real  property — (1)  In  general.  For 
purposes  of  section  860C(a)(3)(A),  an 
obligation  is  principally  secured  by  an 
interest  in  real  property  only  if  the  fair 
market  value  of  the  real  property  (within 
the  meaning  of  paragraph  (a)(4)  of  this 
section)  securing  the  obligation — 

(i)  Was  at  least  equal  to  80  percent  of 
the  adjusted  issue  price  of  the  obligation 
at  the  time  the  obligation  was 
originated,  or 

(ii)  Is  at  least  equal  to  80  percent  of 
the  adjusted  issue  price  of  the  obligation 
at  the  time  the  sponsor  contributes  the 
obligation  to  the  REMIC. 

(2)  Treatment  of  liens.  For  purposes  of 
paragraph  (a)(1)  of  this  section,  the  fair 
market  value  of  the  renl  property 
interest  must  be  first  reduced  by  the 
amount  of  any  lien  on  the  real  property 
interest  that  is  senior  to  the  obligation 
being  tested,  and  must  be  further 
reduced  by  a  proportionate  amount  of 
any  lien  that  is  in  parity  with  the 
obligation  being  tested. 

(3)  Safe  harbor  For  purposes  of 
paragraph  (a)(1)  of  this  section,  if,  at  the 
time  the  sponsor  contributes  an 
obligation  to  a  REMIC,  the  sponsor 
reasonably  believes  that  the  obligation 
is  principally  secured  by  real  property 
(within  the  meaning  of  paragraph  (a)(l| 
of  this  section),  then  the  obligation  is 
deemed  to  be  principally  secured  by  real 
property.  If  it  is  later  discovered  that  the 
obligation  is  not  so  secured,  the 
obligation  becomes  a  defective 
obligation  on  the  date  of  discovery.  See 

i  1.860G-2(n  relating  to  defective 
obligations.  A  reasonable  belief  for 
purposes  of  this  paragraph  (a)(3)  may  be 
based  on  representations  and 
warranties  made  by  the  originator  of  the 
obligations. 

(4)  Real  property  defined.  The  term 
real  property  means  land  or 
improvements  thereon,  such  as  buildings 
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or  other  inherently  permanent  structures 
thereon  (including  items  that  are 
structural  components  of  the  buildings 
or  structures).  Local  law  definitions  are 
not  controlling  for  purjwses  of 
determining  the  meaning  of  the  term  real 
property  as  used  in  section  880G  and  the 
regulations  thereunder.  The  term 
includes,  for  example,  the  wiring  in  a 
building,  plumbing  systems,  central 
heating  or  central  air-conditioning 
machinery,  pipes  or  ducts,  elevators  or 
escalators  uistalled  in  the  building,  or 
other  items  which  are  structural 
components  of  a  building  or  other 
permanent  structure.  The  term  does  not 
include  assets  accessory  to  the 
operation  of  a  business,  such  as 
machinery,  printing  press,  transportation 
equipment  which  is  not  a  structural 
component  of  the  building,  office 
equipment,  refrigerators,  individual  air- 
conditioning  units,  grocery  counters, 
furnishings  of  a  motel,  hotel,  or  office 
building,  etc.,  even  though  such  items 
may  be  termed  fixtures  under  local  law.' 

(5)  Obligations  secured  by  real 
property.  Obligations  that  may  be 
considered  secured  by  real  property 
include:  mortgages,  deeds  of  trust,  and 
installment  land  contracts;  mortgage 
pass-thru  certificates  guaranteed  by 
GNMA,  FNMA,  or  FHLMC,  or  other 
investment  trust  interests  that  represent 
undivided  beneficial  ownership  in  a 
pool  of  real  estate  mortgage  loans, 
provided  the  investment  trust  is 
classified  as  a  trust  under  \  302.7702- 
4(c]  of  this  chapter  and  obligations 
secured  by  manufactured  housing, 
without  regard  to  the  treatment  of  the 
obligations  or  the  properties  under  state 
law  and  provided  the  properties  quaUfy 
as  single  family  residences  under 
section  25(e){10). 

(6)  Obligations  secured  by  other 
obligations.  Other  than  regular  interests 
in  a  REMIC,  obligations  that  are  secured 
by  other  obligations  are  not  principally 
secured  by  interests  in  real  property 
even  if  the  imderlying  obligations  are 
secured  by  interests  in  real  property. 
Thus,  for  example,  a  collateralized 
mortgage  obligation  issued  by  an  issuer 
that  is  not  a  REMIC  or  a  residual 
interest  in  a  REMIC  is  not  an  obligation 
principally  secured  by  an  interest  in  real 
property. 

(7)  Defeasance.  If  a  REMIC  releases 
its  lien  on  real  property  that  secures  a 
qualified  mortgage,  that  mortgage  ceases 
to  be  a  qualified  mortgage  on  the  date 
the  lien  is  released  unless — 

(i)  The  mortgagor  pledges  substitute 
collateral  that  consists  solely  of 
government  securities  (as  defined  in 
section  2(a](16)  of  the  Investment 
Company  Act  of  1940  as  amended  (IS 
U.S.C.  80a-l)); 


(ii)  The  mortgage  documents  allow 
such  a  substitution; 

(iii)  The  lien  is  released  to  facilitate 
the  disposition  of  the  property;  and 

(iv]  The  defeasance  is  not  within  2 
years  of  the  startup  day. 

(8)  Stripped  bonds  and  coupons.  The 
term  qualified  mortgage  includes 
stripped  bonds  and  stripped  coupons  (as 
defined  in  section  2286(e)  (2)  and  (3))  if 
the  bonds  (as  defined  in  section 
1286(e)(1))  from  which  such  stripped 
bonds  or  stripped  coupons  arose  would 
have  been  qualified  mortgages. 

(b)  Assumptions  and  modifications — 
(1)  Modifications  are  treated  as 
exchanges  of  mortgages.  Except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  the  modification  of  a  mortgage 
(as  defined  in  paragraph  (b)(2]  of  this 
section)  is  treated  as  an  acquisition  of 
the  modified  mortgage  by  the  REMIC  in 
exchange  for  the  unmodified  mortgage 
on  the  date  the  modification  occurs. 
Thus,  except  as  provided  in  paragraph 
(b)(3)  of  this  section,  if  a  modification 
occurs  after  the  startup  day,  the 
modified  mortgage  will  not  be  a 
qualified  mortgage  unless  it  is  a 
qualified  replacement  mortgage  (as 
defined  in  section  860G(a)(4)). 

(2)  Modification  defined.  For  purpwses 
of  paragraph  (b)(1)  of  this  section,  a 
mortgage  has  been  modified  if  its  new 
terms  differ  "materially  either  in  kind  or 
in  extent"  within  the  meaning  of 

§  l.lOOl-l(a),  from  its  former  terms. 

(3)  Exceptions.  For  purposes  of 
paragraph  {b)(l)  of  this  section,  the 
following  changes  in  the  terms  of  a 
mortgage  are  not  modifications 
(regardless  of  whether  they  would  be 
modifications  under  paragraph  (b)(2))  of 
this  section  and,  therefore,  are  not 
prohibited  transactions  as  defined  in 
section  860F(a)(2): 

(i)  A  change  in  the  terms  of  the 
mortgage  occasioned  by  default  or  a 
reasonably  foreseeable  default, 

(ii)  Assumption  of  the  mortgage, 

(iii)  Waiver  of  a  due-on-sale  clause, 
and 

(iv)  Conversion  of  an  interest  rate  by 
a  mortgagor  pursuant  to  the  terms  of  a 
convertible  adjustable  rate  mortgage. 

(4)  Assumption  defined.  For  purposes 
of  paragraph  (b)(3)  of  this  section,  a 
mortgage  has  been  assumed  if — 

(i)  The  buyer  of  the  mortgaged 
property  acquires  the  property  subject  to 
the  mortgage,  without  assuming  any 
personal  Kability; 

(ii)  The  buyer  becomes  liable  for  the 
debt  but  the  seller  also  remains  liable, 
or 

(iii)  The  buyer  becomes  liable  for  the 
debt  and  the  seller  is  released  by  the 
lender. 


(5)  Pass-thru  certificates.  If  a  REMIC 
holds  as  a  qualified  mortgage  a  pass- 
thru  certificate  or  other  investment  trust 
interest  of  the  type  described  in 
paragraph  {a)(5)  of  this  section,  the 
modification  of  a  mortgage  loan  that 
backs  the  pass-thru  certificate  or  other 
interest  is  not  a  modification  of  the 
pass-thru  certificate  or  other  interest  so 
long  as  the  investment  trust  structure 
was  not  created  to  avoid  the  prohibited 
transaction  rules  of  section  860F(a]. 

(c)  Treatment  of  certain  credit 
enhancement  contracts — (1)  In  general. 
A  credit  enhancement  contract  (as 
defined  in  paragraph  (c)(2)  of  this 
section)  is  not  treated  as  a  separate 
asset  of  the  REMIC  for  purposes  of  the 
asset  test  set  out  in  section  860D(a)(4) 
and  S  1.860O-l(b)(2),  but  instead  is 
treated  as  part  of  the  mortgage  or  pool 
of  mortgages  to  which  it  relates. 
Furthermore,  any  collateral  supporting  a 
credit  enhancement  contract  is  not 
treated  as  an  asset  of  the  REMIC  solely 
because  it  supports  the  guarantee 
represented  by  that  contract.  See 
paragraph  (g)(l)(ii)  of  this  section  for  the 
treatment  of  payments  made  pursuant  to 
credit  enhancement  contracts  as 
payments  received  under  a  qualified 
mortgage. 

(2)  Credit  enhancement  contracts.  For 
purposes  of  this  section,  a  credit 
enhancement  contract  is  any 
arrangement  whereby  a  person  agrees  to 
guarantee  full  or  partial  payment  of  the 
principal  or  interest  payable  on  a 
qualified  mortgage  or  on  a  pool  of  such 
mortgages,  or  full  or  partial  payment  on 
one  or  more  classes  of  regular  interests, 
in  the  event  of  defaults  or  delinquencies 
on  qualified  mortgages,  or  unanticipated 
losses  or  expenses  incurred  by  the 
REMIC  Types  of  credit  enhancement 
contracts  may  include,  but  are  not 
limited  to,  pool  insurance  contracts, 
certificate  guarantee  insurance 
contracts,  letters  of  credit  guarantees 
by  either  the  REMIC  sponsor  or  a  third 
party,  and  mortgage  servicer  advances 
(as  defined  in  paragraph  (c)(3)  of  this 
section). 

(3)  Certain  mortgage  servicer 
advances.  A  mortgage  servicer  advance 
is  a  payment  pursuant  to  an  agreement 
by  a  mortgage  servicer  to  make 
payments  described  in  paragraph  (c)(3) 
(i)  or  (ii)  of  this  section,  regardless  of 
whether  the  mortgage  servicer  is 
obligated,  or  merely  permitted,  to  make 
those  payments. 

(I)  Advances  of  delinquent  principal 
and  interest.  An  agreement  by  a 
mortgage  servicer  to  advance  to  the 
REMIC  out  of  its  own  funds  an  amount 
to  make  up  for  delinquent  payments  on 
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qualified  mortgages  is  a  credit 
enhancement  contract. 

(ii)  Advances  of  taxes,  insurance 
payments,  and  expenses.  An  agreement 
by  a  mortgage  servicer  to  pay  taxes  and 
hazard  insurance  premiums  on  property 
securing  a  qualified  mortgage,  or  other 
expenses  incurred  to  protect  the 
REMIC's  security  interest  in  the 
collateral  in  the  event  that  the 
mortgagor  fails  to  pay  such  taxes, 
insurance  premium,  or  other  expenses, 
is  a  credit  enhancement  contract. 

(d)  Treatment  of  certain  purchase 
agreements  with  respect  to  convertible 
mortgages — (1)  In  general.  For  purposes 
of  sections  860D(a)(4)  and  860G(a)(3],  a 
purchase  agreement  (as  described  in 
paragraph  (d)(3)  of  this  section)  with 
respect  to  a  convertible  mortgage  (as 
described  in  paragraph  (d){4J  of  this 
section]  is  treated  as  incidental  to  the 
convertible  mortgage  to  which  it  relates. 
Consequendy,  the  purchase  agreement 
is  part  of  the  mortgage  or  pool  of 
mortgages  and  is  not  a  separate  asset  of 
theREMIC 

(2)  Treatment  of  amounts  received 
under  purchase  agreements.  For 
purposes  of  sections  860A  through  860G 
and  for  purposes  of  determining  the 
accrual  of  original  issue  discount  and 
market  discount  under  sections 
1272(a)(6)  and  1276,  respectively,  a 
payment  under  a  purchase  agreement 
described  in  paragraph  (d)(3)  of  this 
section  is  treated  as  a  prepayment  in  full 
of  the  mortgage  to  which  it  relates.  Thus, 
for  example,  a  payment  under  a 
purchase  agreement  with  respect  to  a 
qualified  mortgage  is  considered  a 
payment  received  under  a  qualified 
mortgage  within  the  meaning  of  section 
860G(a)(6)  and  the  transfer  of  the 
mortgage  is  not  a  disposition  of  the 
mortgage  within  the  meaning  of  section 
660F(a)(2)(A). 

(3)  Purchase  agreement.  A  purchase 
agreement  is  a  contract  between  the 
holder  of  a  convertible  mortgage  and  a 
third  party  under  which  the  holder 
agrees  to  sell  and  the  third  party  agrees 
to  buy  the  mortgage  for  an  amount  equal 
to  its  current  principal  balance  plus 
accrued  but  unpaid  interest  if  and  when 
the  mortgagor  elects  to  convert  the 
terms  of  the  mortgage. 

(4)  Convertible  mortgage.  A 
convertible  mortgage  is  a  mortgage  that, 
gives  the  obligor  the  right  at  one  or  more 
times  during  the  term  of  the  mortgage  to 
elect  to  convert  from  one  interest  rate  to 
another.  The  new  rate  of  interest  must 
be  determined  pursuant  to  the  terms  of 
the  instrument  and  intended  to 
approximate  a  market  rate  of  interest  for 
newly  originated  mortgages  at  the  time 
of  the  conversion. 


(e)  Prepayment  interest  shortfalls.  An 
agreement  by  a  mortgage  servicer  or 
other  third  party  to  make  payments  to 
the  REMIC  to  make  up  prepayment 
interest  shortfalls  is  not  treated  as  a 
separate  asset  of  the  REMIC  and 
payments  made  pursuant  to  such  an 
agreement  are  treated  as  payments  on 
the  qualified  mortgages.  Widi  respect  to 
any  mortgage  that  prepays,  a 
prepayment  interest  shortfall  is  an 
amount  equal  to  the  excess  of  the 
interest  that  would  have  accrued  on  the 
mortgage  during  that  accrual  period  had 
it  not  prepaid,  over  the  interest  that 
accrued  from  the  beginning  of  that 
accrual  period  up  to  the  date  of  the 
prepayment. 

(f)  Defective  obligations — (1) 
Defective  obligation  defined.  For 
purposes  of  sections  880C{a)(4)(B)(ii) 
and  860F  (a](2].  a  defective  obligation  is 
a  qualified  mortgage  that  either — 

(i)  Is  in  default,  or  with  respect  to 
which  a  default  is  reasonably 
foreseeable, 

(ii)  Was  fraudulently  procured  by  the 
mortgagor, 

(iii)  Was  not  in  fact  secured  by  real 
property  the  fair  market  value  of  which 
at  least  equaled  80  percent  of  the 
adjusted  issue  price  either  at  issuance  or 
at  the  time  of  contribution  to  the  REMIC. 
or 

(iv)  Was  transferred  to  the  REMIC  in 
violation  of  a  customary  representation 
or  warranty  given  by  the  sponsor  or 
prior  owner  of  the  mortgage  regarding 
the  characteristics  of  the  mortgage,  or 
the  characteristics  of  the  pool  of 
mortgages  of  which  the  mortgage  is  a 
part.  A  representation  that  payments  on 
a  qualified  mortgage  will  be  received  at 
a  rate  no  less  than  a  specified  minimum 
or  no  greater  than  a  specified  maximum 
is  not  customary  for  this  purpose. 

(2)  Effect  of  discovery  of  defect.  If  it  is 
discovered  that  an  obligation  is  a 
defective  obligation,  and  if  the  defect  is 
one  that,  had  it  been  discovered  before 
the  startup  day,  would  have  prevented 
the  obligation  from  being  a  qualified 
mortgage,  then,  unless  the  REMIC  either 
causes  the  defect  to  be  cured  or 
disposes  of  the  defective  obligation 
within  90  days  of  discovering  the  defect, 
the  obligation  ceases  to  be  a  qualified 
mortgage  at  the  end  of  that  90  day 
period.  Even  if  the  defect  is  not  cured, 
the  defective  obligation  is,  nevertheless, 
a  qualified  mortgage  from  the  startup 
day  through  the  end  of  the  90  day 
period.  If  the  defect  is  one  that  does  not 
affect  the  status  of  an  obligation  as  a 
qualified  mortgage,  then  the  obligation  is 
always  a  qualified  mortgage  regardless 
of  whether  the  defect  is  or  can  be  cured, 
for  example,  if  a  sponsor  represented 
that  ail  mortgages  transferred  to  a 


REMIC  had  a  10  percent  interest  rate, 
but  it  was  later  discovered  that  one 
mortgage  had  a  9  percent  interest  rate, 
the  9  percent  mortgage  is  defective,  but 
the  defect  does  not  affect  the  status  of 
that  obligation  as  a  qualified  mortgage. 

(g)  Permitted  investments — (1)  Cash 
flow  investment — (!)  In  general.  For 
purposes  of  section  860G(a)(6)  and  this 
section,  a  cash  flow  investment  is  an 
investment  of  payments  received  on 
qualified  mortgages  for  a  temporary 
period  between  receipt  of  those 
payments  and  the  regularly  scheduled 
date  for  distribution  of  those  payments 
to  REMIC  interest  holders.  Cash  flow 
investments  must  be  passive 
investments  earning  a  return  in  the 
nature  of  interest. 

(ii)  Payments  received  on  qualified 
mortgages.  For  purposes  of  paragraph 
(gKl)  of  this  section,  the  term  "payments 
received  on  qualified  mortgages" 
includes — 

(A)  Payments  of  interest  and  principal 
on  qualified  mortgages,  including 
prepayments  of  principal  and  payments 
under  credit  enhancement  contracts 
described  in  paragraph  (c)(2)  of  this 
section: 

(B)  Proceeds  from  the  disposition  of 
qualified  mortgages; 

(C)  Cash  flows  from  foreclosure 
property  and  proceeds  from  the 
disposition  of  such  property: 

(D)  A  payment  by  a  sponsor  or  prior 
owner  of  a  defective  obligation,  as 
defined  in  paragraph  (f)  of  this  section, 
in  lieu  of  the  sponsor's  or  prior  owner's 
repurchase  of  that  defective  obligation 
where  the  obligation  was  transferred  to 
the  REMIC  in  breach  of  a  customary 
warranty:  and 

(E)  Prepayment  penalties  required  to 
be  paid  under  the  terms  of  a  qualified 
mortgage  when  the  mortgagor  prepays 
the  obligation. 

(iii)  Temporary  period.  For  purposes 
of  section  860Gta)(6)  and  paragraph 
(g)(1)  of  this  section,  a  temporary  period 
generally  is  that  period  from  the  time  a 
REMIC  receives  payments  on  qualified 
mortgages  and  permitted  investments  to 
the  time  the  REMIC  distributes  the 
payments  to  interest  holders.  A 
temporary  period  may  not  exceed  13 
months.  Thus,  an  investment  held  by  a 
REMIC  for  more  than  13  months  is  not  d 
cash  flow  investment. 

(2)  Qualified  reserve  funds.  The  term 
qualified  reserve  fund  means  any 
reasonably  required  reserve  to  provide 
for  full  payment  of  expenses  of  the 
REMIC  or  amounts  due  on  regular  or 
residual  interest  in  the  event  of  defaults 
on  qualified  mortgages,  prepayment 
interest  shortfalls  (as  defined  in 
paragraph  (e)  of  this  section),  or  lower 
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than  expected  returns  on  cash  flow 
investments  (as  denned  in  paragraph 
(g)(1)  of  this  section). 

(3)  Qualified  reserve  asset — (i)  In 
general.  The  term  qualified  reserve 
asset  means  any  intangible  property 
(other  than  a  REMIC  residual  interest) 
that  is  held  both  for  investment  and  as 
part  of  a  qualified  reserve  fund.  An 
asset  need  not  generate  any  income  to 
be  a  qxiahfied  reserve  asset. 

(ii)  Reasonably  required  reserve — (A) 
In  general  In  determining  whether  the 
amount  of  a  reserve  is  reasonable,  it  ia 
approfRiate  to  consider  the  credit 
quality  of  the  qualified  mortgages,  the 
extent  and  nature  of  any  guarantees 
relating  to  the  qualified  mortgages,  the 
expected  amount  of  expenses  of  the 
REMIC,  and  the  expected  availability  of 
proceeds  from  qualified  mortgages  to 
pay  the  expenses.  To  the  extent  that  a 
reserve  exceeds  a  reasonably  required 
amount,  the  amount  of  the  reserve  must 
be  promptly  and  appropriately  reduced 
If  at  any  time,  however,  the  amount  of 
the  reserve  fund  is  less  than  is 
reasonably  required,  the  amount  of  the 
reserve  fund  may  be  increased  by  the 
addition  of  payments  received  on 
qualified  mortgages  or  by  contributions 
from  holders  of  residua)  interests. 

(B)  Presumption  that  a  reserve  is 
reasonably  required.  The  amount  of  a 
reserve  fund  is  presutmed  to  be 
reasonable  and  is  presumed  to  be 
promptly  and  appropriately  reduced  if  it 
does  not  exceed— 

(7)  The  amount  required  by  a 
nationally  recognized  independent 
rating  agency  to  give  the  rating  desired 
by  the  sponsor,  or 

[2]  The  amount  required  by  a  third 
party  insurer  or  guarantor,  who  does  not 
own  directly  or  indirectly  (within  the 
meaning  of  section  267(c)  of  the  Code) 
an  interest  in  the  REMIC  (as  defmed  in 
§  1.860D-l{b)(l)),  as  a  requirement  of 
providing  credit  enhancement. 

(C)  Presumption  may  be  rebutted.  The 
presumption  in  paragraph  (g)(3)(ii)(B)  of 
this  section,  however,  may  be  rebutted  if 
the  amounts  required  by  the  rating 
agency  or  by  the  third  party  insurer  are 
not  commercially  reasonable 
considering  the  factors  described  in 
paragraph  (g)(3)(ii)(A)  of  this  section. 

(h)  Outside  reserve  funds.  A  reserve 
fund  that  is  maintained  to  pay  expenses 
of  the  REMIC  or  to  make  payments  on 
regular  interests  in  the  event  that  the 
REMIC  experiences  cash  flow  shortfalls 
due  to  defaults  or  delinquencies  on 
qualified  mortgages  or  cash  flow 
investments,  or  lower  than  expected 
returns  on  cash  flow  investments,  is  an 
outside  reserve  fund  and  not  an  asset  of 
the  REMIC  only  if  the  REMIC's 
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organizational  documents  deariy  and 
expressly — 

(1)  Provide  that  the  reserve  fund  is  an 
outside  reserve  fund  and  not  an  asset  of 
the  REMIC: 

(2)  Identify  the  owner(s)  of  the  reserve 
fund,  either  by  name,  or  by  description 
of  the  class  [e.q..  subordinated  regular 
interest  holders]  whose  membership 
comprises  the  owners  of  the  fund;  and 

(3)  Provide  Aat,  for  aO  Federal  tax 
purposes,  amounts  transferred  by  the 
REMIC  to  the  fund  are  treated  as 
amounts  distributed  by  the  REMIC  to 
the  designated  owner(s)  or  transferees 
of  the  designated  owner(s). 

(i)  Clean-up  call — (1)  In  general  For 
purposes  of  section  860F(a)(5](B),  a 
clean-up  call  is  the  redemption  of  a  class 
of  regular  interests  when,  by  reason  of 
prior  payments  with  respect  to  those 
interests,  the  administrative  costs 
associated  with  servicing  that  class 
outweigh  the  benefits  of  maintaining  the 
class.  Some  factors  to  consider  in 
making  this  determination  include — 

(i)  The  number  of  holders  of  that  class 
of  regular  interests; 

(ii)  The  frequency  of  payments  to 
holders  of  that  class; 

(iii)  The  effect  the  redemption  will 
have  on  the  yield  of  that  class  of  regular 
interests; 

(iv)  The  outstanding  principal  balance 
of  that  class;  and 

(v)  The  percentage  of  the  original 
principal  balance  of  that  class  shll 
outstanding. 

(2)  Interest  rate  changes.  The 
redemption  of  a  class  of  regular  interests 
undertaken  to  profit  from  a  change  in 
interest  rates  is  not  a  clean-up  call. 

(3)  Safe  harbor.  Although  the 
outstanding  principal  balance  is  only 
one  factor  to  consider,  the  redemption  of 
a  class  of  regular  interests  with  an 
outstanding  principal  balance  of  no 
more  than  10  percent  of  its  original 
principal  balance  is  always  a  clean-up 
call. 

(j)  Startup  day — The  term  "startup 
day"  means  the  day  on  which  the 
REMIC  issues  all  of  its  regular  and 
residual  interests.  A  sponsor  may, 
however,  contribute  property  to  a 
REMIC  in  exchange  for  regular  and 
residual  interests  over  any  period  of  10 
consecutive  days  and  the  REMIC  may 
designate  any  one  of  those  10  days  as  its 
startup  day.  The  day  so  designated  is 
then  the  startup  day,  and  ail  interests 
are  treated  as  issued  on  that  day. 

S  1.8S0GP-3    Trstmtil  ol  foretgn  persons, 
(a)  Transfer  of  a  residual  interest  with 
tax  avoidance  potential — (1)  In  general 
A  transfer  of  a  residual  interest  that  has 
tax  avoidance  potential  is  disregarded 


for  all  Federal  tax  purposes  if  the 
transferee  is  a  foreign  person. 

(2)  Tax  avoidance  potential  A 
residual  interest  has  tax  avoidance 
potential  for  purposes  of  this  section 
unless,  at  the  time  of  the  transfer — 

(i)  The  expected  future  distributions 
on  the  residual  interest  equal  at  least  30 
percent  of  the  anticipated  excess 
inclusions  (as  defined  in  1 1.86GE- 
2(a)(41),  and 

(ii)  The  transferor  reasonably  expects 
that  the  transferee  will  receive  suHicient 
distributions  from  the  REMIC  at  or  after 
the  time  at  which  the  excess  inclusions 
accrue.  Thus,  for  example,  if 
substantially  deferred  distributions  are 
anticipated  with  respect  to  a  residual 
interest,  the  interest  will  not  have  tax 
avoidance  potential  so  long  as  the 
anticipated  distributions  are  sufficient  to 
satisfy  the  tax  and  withholding  liability 
that  is  expected  to  have  previously 
accrued  with  respect  to  the  anticipated 
excess  inclusions. 

(3)  Effectively  connected  income. 
Paragraph  (a)(1)  of  this  section  will  not 
apply  if  the  income  bom  the  residual 
interest  is  subject  to  tax  under  section 
871(b)  or  section  882  in  the  hands  of  the 
transferee. 

(4)  Transfer  by  a  foreign  holder.  If  a 
foreign  person  transfers  a  residual 
interest  to  a  United  States  person,  and  if 
the  transfer  has  the  effect  of  allowing 
the  transferor  to  avoid  tax  on  accrued 
excess  inclusions,  then  the  transfer  is 
disregarded  and  the  transferor  continues 
to  be  treated  as  the  owner  of  the 
residual  interest  for  purposes  of  sections 
871(a),  881, 1441,  or  1442. 

[h]  Regular  interest.  See  i  l.\6^-5T{e) 
for  the  tax  treatment  of  regular  interests 
held  by  foreign  persons. 

Par.  8.  Section  1.6041-1  is  amended 
by: 

1.  Designating  the  text  of  paragraph 
(b)  as  the  text  of  paragraph  (b)(1)  and 
adding  a  beading  for  paragraph  (b)(1)  to 
read  as  set  forth  below. 

2.  Adding  a  new  paragraph  (b)(2)  to 
read  as  set  forth  below. 

§  1.6041-1  Return  of  Information  as  to 
payments  of  $600  or  more. 

(b)  Persons  engaged  in  trade  or 
business — (1)  In  general   »  •  * 

(2)  Special  rule  for  REMlCs.  For 
purposes  of  chapter  1  subtitle  F.  chapter 
61A.  part  lUB,  the  terms  "all  persons 
engaged  in  a  trade  or  business"  and 
"any  service-recipient  engaged  in  a 
trade  or  business"  includes  a  real  estate 
mortgage  investment  conduit  or  REMIC 
(as  defined  in  section  860D). 
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PART  301-PROCEDURE  AND 
ADMINISTRATION 

Par.  9.  The  authority  citation  for  part 
301  continues  to  read  in  part: 

Authority:  Sec.  7805, 1.R.C.  1954:  68A  Stat. 
917;  26  U.S.C  7805  *  *  * 

Par.  10.  Section  301.7701-13A  is 
amended  by  adding  a  new  paragraph 
(e](12)  to  read  as  set  forth  below: 

§  301.7701-13A    Post-1969  domMtle 
bulMing  and  loan  association. 
*        *        •        *        « 

(e)  *  *  II 

(12)  Regular  or  residual  interest  in  a 
REMIC — (i)  In  general.  If  for  any 
calendar  quarter  at  least  95  percent  of  a 
REMIC's  assets  (as  determined  in 
accordance  with  S  1.860F-4(e)(l)(ii)  or 
§  1.6049-7(0(3))  are  assets  described  in 
paragraphs  {e)(l)  through  (e)(ll)  of  this 
section,  then  for  that  calendar  quarter, 
all  the  regular  and  residual  interests  in 
that  REMiC  are  treated  as  assets 
described  in  paragraphs  (e)(1)  through 
(e)(ll]  of  this  section.  If  less  than  95 
percent  of  a  REMIC's  assets  are  assets 
described  in  paragraphs  (e)(1)  through 
(e)(ll)  of  this  section,  then  a  percentage 
of  each  REMIC  regular  or  residual 
interest  are  treated  as  assets  described 
in  paragraphs  (e)(1)  through  (e)(ll)  of 
this  section  equal  to  the  percentage  of 
the  REMIC's  assets  that  are  assets 
described  in  paragraphs  (e)(1)  through 
(e)(ll)  of  this  section.  See  §  1.860F- 
4(e)(l)(ii)(B)  and  {  1.6049-7(f)(3)  for 
information  required  to  be  provided  to 
regular  and  residual  interest  holders  if 
the  95  percent  test  is  not  met. 

(ii)  Manufactured  housing  treated  as 
asset  described  in  paragraphs  (e)(1) 
through  (e)(12).  For  purposes  of 
paragraphs  (e)(12)  (i)  and  (ii)  of  this 
section,  a  loan  secured  by  manufactured 
housing  that  qualifies  as  a  single  family 


residence  under  section  25(e)(10)  is  an 
asset  described  in  paragraphs  (e)(l] 
through  (e)(ll)  of  this  section. 

Frad  T.  Goklbeig.  Jr., 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  91-22853  Filed  &-27-91;  8:45  am) 

MLUNOCOOE  4»30-01-« 


26  CFR  Pans  1  and  301 

[FI-88-86] 

RIN  1545-AJ35 

Real  Estate  Mortgage  Investment 
Conduits;  Hearing 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  public  hearing  on  proposed 
regidations  relating  to  real  estate 
mortgage  investment  conduits,  or 
REMICs. 

DATES:  The  public  hearing  will  be  held 
on  Thursday,  December  5, 1991, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Thursday,  November  21, 
1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium.  Seventh  Floor.  7400 
Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Frankhn  Station,  Attn:  CC:CORP:T:R, 
(FI-«&-e8),  room  5228,  Washington,  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit. 


Assistant  Chief  Counsel  (Corporate). 
202-377-9236  or  (202)  566-3935  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  Tne 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  860A  through 
880G  of  the  Internal  Revenue  Code  of 
1986.  The  proposed  regulations  appear 
elsewhere  in  this  issue  of  the  Fedwal 
Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday. 
November  21. 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Federai  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
(FR  Doc.  91-22852  Filed  9-27-91:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
(FRL-4012-11 

Protection  of  Stratospheric  Ozone 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  With  this  notice,  EPA 
proposes  to  conform  its  stratospheric 
ozone  protection  regulations  (40  CFR 
part  82)  to  the  requirements  of  title  VI  of 
the  Clean  Air  Act  Amendments  of  1990 
(the  Amendments),  Public  Law  101-549. 
The  existing  regulations  implement  the 
original  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer,  which  the  United  States  ratified 
in  1988.  and  the  1991  requirements  of 
section  604  of  the  Clean  Air  Act  (CAA) 
as  amended.  Today's  notice  proposes 
amended  regulations  implementing  the 
1992  and  later  requirements  of  section 
604,  as  well  as  the  related  provisions  of 
sections  603,  607  and  616,  in  a  manner 
consistent  with  the  United  States' 
continuing  obligations  under  the 
Montreal  Protocol  as  amended. 

Specifically.  EPA  proposes  to  (1) 
Apportion  baseline  allowances  to 
produce  or  import  ozone-depleting 
substances  to  companies  that  produced 
or  imported  certain  ozone-depleting 
substances  in  the  baseline  years;  (2) 
allocate  decreasing  amounts  of  those 
allowances  to  the  companies  according 
to  the  phase-out  schedule  prescribed  by 
section  604;  (3)  also  apply  an  18-month 
cap  from  July  1, 1991  to  December  31. 
1992  on  production  and  consumption  as 
required  under  the  Protocol;  (4)  permit 
transfers  of  allowances  provided  the 
transferor's  remaining  allowances  are 
reduced  by  the  amount  it  transferred 
plus  one  percent  of  the  amount 
transferred;  (5)  permit  production  in 
excess  of  the  amount  authorized  by  the 
original  allocation  of  allowances  in 
order  to  supply  developing  countries 
that  are  operating  under  article  5  of  the 
Protocol,  so  long  as  producers  provide 
adequate  assurances  that  the  production 
supplied  to  the  developing  country  will 
not  be  reexported;  (6)  permit  transfers  of 
allowable  production  with  other 
Protocol  Parties  under  certain 
conditions;  (7)  change  the  approach  to 
granting  additional  allowances  for 
transforming  ozone-depleting 
substances  in  the  case  of  carbon 
tetrachloride;  and  (8)  impose  additional 
reporting  and  record-keeping 
requirem»r  ts  as  needed  to  include 
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several  newly  regulated  chemicals  in  the 
phase-out  program. 

DATES:  Comments  on  the  notice  of 
proposed  rulemaking  (NPRM)  must  be 
submitted  on  or  before  October  30. 1991. 
if  no  hearing  is  held,  or  November  14, 
1991,  if  the  hearing  is  held. 

EPA  will  conduct  a  public  hearing  on 
this  NPRM  on  October  15. 1991 
beginning  at  1  p.m.  The  contact  person 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT  may  be  called  regarding  a 
public  hearing. 

ADDRESSES:  Comments  on  the  NPRM 
should  be  submitted  (in  duplicate  if 
possible)  to:  The  Air  Docket,  room  M- 
1500  (LE-131).  Waterside  Mall, 
Attention:  Docket  No.  A-91-50.  401  M 
Street  SW.,  Washington,  DC  20460. 

The  hearing  will  be  held  at  the  EPA 
Auditorium  in  Washington,  DC. 

Materials  relevant  to  this  proposed 
rulemaking  are  contained  in  Docket  No. 
A-91-50.  The  docket  is  located  at  the 
above  address  and  may  be  inspected 
from  8:30  a.m.  until  noon  and  from  1:30 
p.m.  until  3:30  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Lee,  Stratospheric  Ozone 
Protection  Branch,  Global  Change 
Division,  Office  of  Atmospheric  and 
Indoor  Air  Programs,  Office  of  Air  and 
Radiation,  ANR-445,  401  M  Street.  SW.. 
Washington,  DC  20460,  (202)  475-7497. 
SUPPLEMENTARY  INFORMATION: 
L  Background 

A.  Overview  of  the  Ozone  Depletion 
Problem 

Stratospheric  ozone  shields  the  earth's 
surface  from  dangerous  ultraviolet  (UV- 
B)  radiation.  In  response  to  growing 
scientific  evidence,  a  national  and 
international  consensus  has  developed 
that  certain  human-made  halocarbons 
deplete  stratospheric  ozone.  To  the 
extent  depletion  occurs,  it  is  believed 
that  penetration  of  UV-B  radiation  will 
increase,  resulting  in  potential  health 
and  environmental  harm  including 
increased  incidence  of  certain  skin 
cancers  and  cataracts,  suppression  of 
the  immune  system,  damage  to  crops 
and  aquatic  organisms,  increased 
formation  of  ground-level  ozone,  and 
increased  weathering  of  outdoor 
plastics.  (See  section  C  below  for  more 
information  on  the  effects  of  ozone 
depletion.) 

Different  chlorine-  and  bromine- 
containing  substances  vary  in  their 
potential  to  deplete  stratospheric  ozone. 
The  fully  halogenated 
chlorofluorocarbons  (CFCs),  halons,  and 


carbon  tetrachloride,  for  example,  are 
such  staole  molecules  that  they  reach 
the  stratosphere  largely  intact  and  only 
there  are  degraded  by  high  energy  solar 
radiation.  The  chlorine  or  bromine  from 
these  chemicals  is  then  released  in 
forms  (or  chemical  precursors  of  forms) 
which  are  extremely  effective  in 
depleting  ozone.  In  contrast,  methyl 
chloroform  has  a  substantially  shorter 
atmospheric  lifetime  but  is  used  in  such 
large  quantities  that  it  contributes 
significantly  to  total  atmospheric 
chlorine  levels. 

Hydrochlorofluorocarbons  (HCFCs)  also 
have  relatively  short  atmospheric 
lifetimes  and  are  only  beginning  to  be 
introduced  as  substitutes  for  fully 
halogenated  CFCs.  Future  use  of  HCFCs 
must  be  carefully  evaluated  on  the  basis 
of  both  potential  volumes  and 
atmospheric  lifetimes. 

Most  halocarbons  that  pose  a  threat 
to  the  stratospheric  ozone  layer  are  also 
among  the  most  potent  greenhouse 
gases,  which  many  scientists  believe 
will  gradually  cause  an  increase  in  the 
surface  temperature  of  the  earth. 
Molecule  for  molecule,  CFCs  are 
thousands  of  times  more  powerful 
greenhouse  gases  than  carbon  dioxide, 
and  emissions  of  CFCs  in  the  last 
decade  have  been  estimated  to 
constitute  15  to  20  percent  of  the  total 
greenhouse  potential  during  this  period. 

B.  Scientific  Evidence  of  Ozone 
Depletion 

The  initial  hypothesis  linking  CFCs 
and  depletion  of  the  stratospheric  ozone 
layer  was  published  in  1974.  A  paper  by 
research  scientists  Molina  and  Rowland 
suggested  that  industrial  halocarbons 
could  be  stable  enough  that  they  would 
not  react  with  the  hydroxyl  (OH)  radical 
in  the  lower  atmosphere,  but  would  rise 
up  to  the  stratosphere  largely  intact. 
There  they  could  be  broken  down  by 
high  energy  ultraviolet  (UV-B)  radiation 
and  attack  the  thin  layer  of  ozone 
molecules  blanketing  the  earth.  The 
chlorine  (Clx)  from  CFCs  would  react 
catalytically  with  the  ozone  so  that  each 
molecule  could  destroy  thousands  of 
ozone  molecules  before  leaving  the 
stratosphere. 

Between  1974  and  1987.  the  scientific 
community  made  remarkable  advances 
in  understanding  atmospheric  processes 
affecting  stratospheric  ozone.  Several 
atmospheric  models  were  developed 
indicating  that  the  ozone  layer  would 
begin  depleting  by  the  middle  of  the 
next  century  with  unabated  use  of  CFCs. 
In  response  to  this  threat,  the 
international  community  negotiated  the 
Montreal  Protocol,  which  limited  the 
production  and  consumption  of  a 
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narrow  set  of  ozone-depleting 
substances. 

Despite  the  sophistication  of  the 
models  on  which  the  Protocol  was 
based,  scientists  were  unable  to  predict 
the  extent  of  decrease  in  stratospheric 
ozone  that  was  observed  in  the  se  and 
early  in  this  decade.  Most  dramatically, 
a  seasonal  loss  of  ozone  over  the  south 
pole,  known  as  the  "Antarctic  ozone 
hole  "  was  discovered  in  1905.  Shordy 
after  the  Protocol  was  signed  in  1987.  an 
international  team  of  scientists  collected 
and  analyzed  evidence  linking  the  ozone 
hole  to  CFGs.  This  report  also  suggested 
that  some  depletion  of  global  ozone 
levels  had  already  occurred  (Ozone 
Trends  Panel  Report:  Executive 
Summary,  1988).  In  response,  the  Parties 
to  the  Protocol  agreed  to  accelerate  the 
assessment  process  required  under 
article  6  of  the  Protocol.  The  results  of 
the  Protocol  assessment  were  issued  in 
1989  and  further  hei^tened  concern  that 
chlorine-  and  bromine-containing 
substances  had  already  led  to  a  greater 
depletion  of  stratospheric  ozone  than 
had  been  expected.  The  most  important 
findings  were  as  follows: 

1.  Antarctic  Ozone  Hole 

The  weight  of  scientific  evidence 
strongly  indicated  that  human-made 
halocarbons  are  primarily  responsible 
for  the  recently  discovered  substantial 
seasonal  decreases  of  stratospheric 
ozone  over  Antarctica. 

2.  Perturbed  Arctic  Chemistry 

While  at  present  ozone  loss  over  the 
Arctic  is  not  as  severe  as  it  is  over  tlie 
Antarctic,  the  same  potentially  ozone- 
destroying  processes  were  identified  in 
the  Arctic  stratosphere.  The  degree  of 
any  future  ozone  depletion  would  likely 
depend  on  the  particular  meteorology  of 
each  Arctic  winter  and  future 
atmospheric  levels  of  chlorine  and 
bromine. 

3.  Long-Term  Ozone  Decreases 

The  analysis  of  the  total-column 
ozone  data  from  gronnd-based  Dobson 
instruments  showed  measurable 
downward  trends  from  1969  to  1988  of  3 
to  5  percent  (i.e.,  1.8  to  2.7  percent  per 
decade)  in  the  northern  hemisphere  (30 
to  64  degrees  North  latitudes)  m  the 
winter  months  that  could  not  be 
attributed  to  known  natural  processes. 

4.  Model  Limitations 

The  Hndings  listed  above  led  to  the 
recognition  c^  major  gaps  in  theoretical 
models  used  to  assess  rates  of  ozone 
depletion,  biitial  models  did  not 
anticipate  the  polar  ozone  losses  or  the 
winter-time  3  to  5  percent  drop  over  the 
northern  mid-latitudes. 


The  scientific  assessment  resulted  in  a 
call  to  strengthen  national  and 
international  controls  on  ozone- 
depleting  chemicals.  Adjustments 
adopted  by  the  Parties  to  the  Protocol  in 
June  of  1990  and  Amendments  to  the 
Clean  Air  Act  signed  into  law  in 
Norember  1990  require  a  full  phase-out 
of  most  or  all  specified  ozone-depleting 
chemicals  by  the  turn  of  the  century. 

New  scientific  evidence  recently 
released  by  the  National  Air  end  Space 
Administration  (NASA)  indicates'that 
stratospheric  ozone  over  the  northern 
mid-latitudes  has  depleted  by  three  to 
five  percent  on  an  annual  basis  over  the 
past  decade.  This  is  a  rate  of  depletion 
two  to  three  times  greater  than  past 
evidence  suggested.  EPA  is  very 
concerned  about  the  health  and 
environmental  implications  of  such  a 
high  rate  of  depletion  and  is  currently 
reviewing  the  new  evidence.  However, 
any  regulatory  response  to  this  evidence 
must  await  another  rulemaking.  The 
Agency  is  required  by  section  604(c)  to 
promulgate  the  rules  proposed  today  by 
September  15. 1991.  Too  little  time 
remains  before  that  deadline  for  EPA  to 
conduct  the  full  scientific  assessment 
necessary  to  use  these  data  in 
regulatory  action.  Therefore.  EPA  will 
not  consider  as  part  of  this  rulemaking 
whether  this  only  recently-announced 
information  requires  the  Agency  to  • 
tighten  reduction  requirements 
applicable  to  ozone-  depleting 
substances. 

C.  Health  and  Environmental  Effects  of 
Ozone  Depletion 

In  its  1987  Risk  Assessment  of  Ozone 
Depletion.  EPA  reviewed  the  effects  of 
increased  UV-B  radiation  resulting  from 
ozone  depletion.  The  risk  assessment 
cited  several  studies  that  demonstrated 
a  linkage  between  UV-B  radiation  and 
detrimental  health  effects,  including 
increased  rates  of  several  types  of  skin 
cancer,  cataracts  and  actinic  keratosis 
and  changes  to  the  immune  system. 

Higher  levehi  of  skin  cancer  could 
lead  to  increased  {ataiities,  as  well  as 
increased  medical  costs,  decreased 
productivity,  and  increased  social  and 
economic  costs. 

Other  detrimental  health  effects 
brought  about  by  increases  in  ultraviolet 
radiation  due  to  depletion  of  the  ozone 
layer  include  effects  on  the  immune 
system  and  skin.  UV-B  radiation 
reduces  the  abiirty  of  the  immune 
system  to  respond  adequately  to 
disease.  Higher  UV-B  exposures  are 
also  associated  with  increased 
incidence  of  actinie  keratosis,  pre- 


cancerous lesions  that  occur  as  a  resuh 
of  excessive  exposure  to  the  sun. 

Potential  environmental  impacts  from 
increased  UV-B  exposures  include  risks 
to  marine  organisms,  risks  to  crops  and 
impacts  due  to  increased  concentrations 
of  tropospheric  (ground-level)  ozone. 
Impacts  related  to  the  greenhouse  gas 
property  of  CFCs  include  effects  related 
to  higher  temperatures  and  sea  levels. 

The  increased  levels  of  UV-B 
radiation  that  result  from  stratospheric 
ozone  depletion  pose  a  hazard  to 
various  marine  organisms.  Higher  UV-B 
radiation  levels  have  been  shown  to 
cause  decreases  in  fertility,  growth, 
survival,  and  other  functions  in  a  variety 
of  marine  organisms,  incbding  fish, 
shrimp,  crab,  and  plants  essential  to  the 
aquatic  food  chain  (EPA  1967).  Although 
it  has  also  been  hypothesized  that  these 
effects  would  likely  cause  a  change  in 
species  composition  as  organisms  more 
resistant  to  the  increase  in  UV-B 
radiation  predominated,  it  is  no4  known 
.  what  the  long-term  effects  of  these 
impacts  on  the  ecosystem  might  be. 
Increased  UV-B  radiation  levels  are 
assumed  to  affect  harvest  levels  for  the 
major  commercial  fish  species,  including 
fin  fish  and  shell  fish. 

The  increase  in  UV-B  radiation  at  the 
earth's  surface  expected  to  result  from 
ozone  depletion  is  estimated  to  have 
two  effects  on-crops:  direct  losses  in 
productivity  because  of  UV-B  radiation, 
and  secondary  losses  caused  by 
increase  in  tropospheric  oaone  (smog), 
which  also  reduces  productivity.  Direct 
effects  from  UV-B  radietion  could  result 
in  losses  due  to  harvest  decline.  For 
example,  in  a  number  of  studies  on  a 
variety  of  crops,  UV-B  radiatioa  has 
been  shown  to  adrersely  affect  crop 
yield  and  quaKty  (Rowe  and  Adams. 
1987). 

In  addition,  tropospheric  ozone,  an  air 
pollutant  formed  as  a  result  of 
photochemical  reactions  involving 
ultraviolet  radiation,  has  been  shown  to 
adversely  affect  human  health, 
agricultural  crops,  forests,  and 
materials.  Human  health  impacts 
include  alterations  in  pulmonary 
function  (e.g.  chest  tightness,  lung 
damage,  increased  susceptibility  to 
respiratory  infection)  and  extra- 
pulmonary effects  such  as  effects  on  the 
liver,  central  nervous  system,  blood 
enzymes,  etc.  Agricultural  crops  and 
forests  experience  reduced  growth  and 
declines  in  yiefd.  Materials  such  as 
textile  fibers  and  dyes  and  some  paints 
degrade  more  quickly  (Rowe  and 
Adams,  1987)  (Horst.  1986). 
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D.  Past  Efforts  To  Control  Ozone- 
Depleting  Substances 

1.  Aerosol  Ban  in  1978 

Following  initial  concerns  raised  by 
MoHna  and  Rowland  in  1974  about 
possible  ozone  depletion  from  CFCs, 
EPA,  the  Consumer  Product  Safety 
Commission  and  the  Food  and  Drug 
Administration  acted  in  1978  to  ban  the 
use  of  CFCs  as  aerosol  propellants  in  all 
but  "essential  applications"  (43  FR 
11301,  March  17, 1978;  43  FR  11318. 
March  17, 1978).  During  the  early  1970s, 
CFCs  used  as  aerosol  propellants 
constituted  over  50  percent  of  total  CFC 
consumption  in  the  United  States.  This 
particular  use  of  CFCs  was  reduced  in 
this  country  by  approximately  95 
percent,  cutting  total  United  States 
consumption  by  nearly  half. 

In  the  years  following  the  aerosol  ban. 
CFC  use  increased  significantly  in  the 
refrigeration,  foam  and  solvent-using 
electronics  industries.  By  1985,  CFC  use 
in  the  United  States  had  surpassed  pre- 
1974  levels  and  represented  29  percent 
of  global  CFC  usage. 

2.  Advanced  Notice  of  Proposed 
Rulemaking  in  1980 

The  National  Academy  of  Sciences 
published  in  the  late  1970s  a  series  of 
studies  (NAS 1976, 1979a  and  1979b) 
that  warned  of  substantial  stratospheric 
ozone  depletion  and  harm  from 
continued  use  of  CFCs.  Largely  in 
response  to  these  studies,  EPA  issued  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  which  discussed 
an  immediate  freeze  on  the  production 
of  certain  CFCs  and  the  possibility  of 
employing  a  system  of  marketable 
permits  to  allocate  CFC  consumption 
among  industries  which  use  CFCs  (45  FR 
66726;  October  7, 1980). 

The  Agency  did  not  act  immediately 
on  its  1980  ANPRM  and  was 
subsequently  sued  by  the  Natural 
Resources  Defense  Council  [NRDC  v. 
Thomas,  No.  84-3587  (D.D.C.))  for  failure 
to  regulate  CFCs  further.  EPA  and 
NRDC  settled  the  case  on  the  basis  of  an 
agreement  that  called  on  the  Agency  to 
propose  further  regulatory  controls  on 
CFCs,  or  state  its  reason  for  deciding  not 
to  so  propose,  by  December  1, 1987  and 
to  take  final  action  by  August  1, 1988. 

3.  Stratospheric  Ozone  Protection  Plan 
in  1986 

In  1986  EPA  published  its 
Stratospheric  Ozone  Protection  Plan  (51 
FR  1257;  January  10, 1986).  That  plan 
described  the  analytic  basis  for 
supporting  negotiations  for  an 
international  agreement  to  control  CFCs 
and  for  reassessing  the  need  for 
additional  domestic  regulations  of  CFCs 


and  other  potential  ozone-depleting 
chemicals. 

EPA  further  evaluated  the  risks  of 
ozone  depletion  and  published  its 
findings  in  "Assessing  the  Risks  of 
Trace  Gases  That  Can  Modify  the 
Stratosphere"  (EPA,  1987).  Based  upon 
the  Agency's  risk  assessment  work,  the 
Administrator  concluded  that  an 
international  approach  was  necessary  to 
effectively  safeguard  the  ozone  layer. 
Releases  of  CFCs  and  other  chemicals 
from  each  nation  mix  in  the  atmosphere, 
thereby  affecting  the  ozone  layer  on  a 
global  basis.  Efforts  to  reduce  emissions 
by  only  a  few  nations  thus  could  be 
quickly  offset  by  increases  in  other 
nations'  emissions,  leaving  the  risks  to 
the  ozone  layer  unchanged. 

4.  Vienna  Convention  and  1987  Montreal 
Protocol 

Recognizing  the  global  nature  of  this 
issue,  EPA  participated  in  negotiations 
organized  by  the  United  Nations 
Environment  Programme  (UNEP)  to 
develop  an  international  agreement  to 
protect  the  ozone  layer.  These 
negotiations  successfully  concluded 
with  the  signing  of  the  Vienna 
Convention  in  1985  and  the  signing  of 
the  original  Montreal  Protocol  in  1987. 
Currently,  70  nations  representing  over 
90  percent  of  the  world's  production 
capacity  for  CFCs  and  halons  are 
Parties  to  the  Protocol  (see  Appendix  B 
to  part  86). 

The  1987  Protocol  requires  nations 
who  join  to  restrict  their  production  and 
consumption  (defined  as  production  plus 
imports  minus  exports  of  bulk 
chemicals)  of  CFC-11.  -12.  -113.  -114. 
and  -115  and  halons  1211, 1301  and  2402. 
It  does  not  regulate  specific  uses  or 
emissions  of  these  "controlled 
substances,"  but  limits  their  production 
and  importation  instead.  It  also  does  not 
place  limits  on  each  of  the  substances, 
but  instead  groups  the  substances  (e.g., 
the  CFCs  listed  above  are  Group  I  and 
the  halons  are  Group  II)  and  places 
separate  limits  on  the  total  ozone 
depletion  potential  (ODP)  of  each  group. 
The  Protocol  thus  allows  a  nation  to 
change  the  mix  of  controlled  substances 
within  each  group  that  it  produces  and 
consumes,  so  long  as  the  total  ODP  of 
the  mix  does  not  exceed  the  specified 
limits.  The  phrase  "calculated  level"  is 
used  to  refer  to  this  weighting  of 
controlled  substances  based  on  their 
relative  ODP. 

As  originally  drafted,  the  Protocol 
called  for  annual  production  and 
consumption  of  the  five  most  ozone- 
depleting  CFCs  (i.e..  Group  I  substances) 
and  halons  (i.e..  Group  II  substances)  to 
be  frozen  at  1986  levels  beginning  July  1, 
1989  and  January  1. 1992.  respectively, 


and  for  CFCs  to  be  reduced  to  50 
percent  of  1986  levels  by  1998.  It  also 
allowed  for  limited  increases  in 
production  beyond  the  caps  described 
above  for  the  purposes  of  supplying 
developing  country  Parties  that  are 
operating  under  article  S  of  the  Protocol 
or  trading  allowable  levels  of  production 
("industrial  rationalization")  between 
Parties.  In  addition,  it  provided  that 
after  January  1, 1993  only  exports  to 
Parties  would  be  subtracted  from  a 
Party's  consumption,  and  it  banned 
imports  of  controlled  substances  from 
nations  which  neither  join  nof  comply 
with  the  Protocol. 

5. 1988  Final  Rule 

a.  Overview.  EPA  promulgated 
regulations  implementing  the 
requirements  of  the  1987  Protocol 
through  a  system  of  tradeable 
allowances.  The  Agency  assured 
compliance  with  the  Protocol  by 
creating  production  and  consumption 
allowances  equal  to  the  quantity  of 
production  and  consumption  allowed 
under  the  Protocol.  The  Protocol's 
separate  treatment  of  Group  I  and 
Group  II  controlled  substances  was 
reflected  in  separate  allowances  for 
each  group  of  substances.  Similarly,  the 
Protocol's  application  of  limits  to  the 
ODP  of  the  groups  of  controlled 
substances  ("calculated  level")  was 
carried  over  into  the  definition  of 
allowances.  Thus,  allowances  were 
specified  in  terms  of  calculated  level  of 
a  particular  group  of  controlled 
substances,  so  that  holders  of 
allowances  could  select  any  mix  of 
controlled  substances  within  each 
group,  provided  that  the  total  calculated 
level  of  the  mix  did  not  exceed  the 
calculated  levels  of  the  allowances  held. 

b.  Baseline  Allowances.  EPA 
apportioned  allowances  to  producers 
and  importers  of  controlled  substances 
based  on  their  1986  levels  of  production 
and  imports.  It  then  allocated 
percentages  of  the  allowances  according 
to  the  reduction  schedule  specified  in 
the  Protocol.  For  example,  for  the 
control  periods  during  which  CFC 
production  and  consumption  were  to  be 
frozen,  EPA  allocated  100  percent  of 
baseline  allowances. 

c.  Interrelationship  of  consumption 
and  production  allowances.  To  reflect 
the  interrelationship  of  the  production 
and  consumption  limits,  the  Agency 
provided  that  a  producer  needed  both 
production  and  consumption  allowances 
to  produce  these  chemicals  (since 
production  counted  against  both 
production  and  consumption  limits), 
while  importers  needed  only 
consumption  allowances  to  import 
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(since  imports  counted  only  against 
consumption). 

To  illustrate,  a  company  that  intends 
to  manufacture  a  controlled  substance 
must  hole"  sufficient  production 
allowances  for  the  group  of  controlled 
substances  to  which  the  particular 
substance  belongs  to  cover  its  level  of 
production.  Furthermore,  since 
production  is  also  included  in  the 
calculation  of  consumption,  that 
company  must  also  hold  at  least  the 
same  number  of  consumption 
allowances  in  order  to  produce  the  same 
controlled  substances.  For  example, 
prior  to  producing  one  kilogram  of  CFC- 
12.  a  company  must  have  both  a  one- 
kilogram  production  allowance  for 
Group  I  substances  and  a  1-kilogram 
consumption  allowance  for  the  same 
group  of  substances.  Once  that  one 
kilogram  has  been  produced,  a  company 
has  expended  both  the  production 
allowance  and  consumption  allowance. 

A  company  may  import  controlled 
substances  with  consumption 
allowances  alone,  since  imports  are 
included  in  the  definition  of 
consumption  but  not  of  production.  Like 
the  producer,  however,  the  importer 
must  hold  prior  to  importing  sufficient 
consumption  allowances  specific  to  the 
group  of  controlled  substances  to  which 
the  substance  to  be  imported  belongs. 
Once  the  import  occurs,  the 
consumption  allowances  needed  to 
cover  the  import  are  expended. 

Exporters  of  controlled  substances  are 
required  to  obtain  allowances  in  order 
to  export.  Through  the  export  of  a 
controlled  substance,  a  company  is 
decreasing  the  volume  of  controlled 
substance  that  was  available  for 
consumption  in  the  United  States. 
Consequently,  if  certain  conditions  are 
met,  an  exporter  may  obtain  additional 
consumption  allowances  from  EPA  after 
the  controlled  substances  have  been 
exported  to  a  Party  to  the  Montreal 
Protocol  (see  Additional  Allowances). 
To  obtain  additional  allowances,  the 
company  must  verify  to  the  EPA  that  the 
export  has  occurred.  EPA  then  grants 
additional  allowances  equal  to  the  level 
of  the  export. 

The  following  specific  examples 
further  illustrate  the  interrelationships 
between  these  allowances: 

1.  A  producer  has  20  kilograms  of 
Group  I  (CFCs)  production  allowances 
and  15  kilograms  of  Group  I 
consumption  allowances.  Since  both 
production  allowances  and  consumption 
allowances  are  needed  to  produce,  a 
producer  can  make  only  15  kilograms  of 
Group  I  substances,  using  the  15  of  its  20 
production  allowances  and  all  of  its  15 
consumption  allowances.  However,  if 
the  producer  then  exports  5  kilograms  of 


Group  I  substances,  it  can  receive  5 
additional  Group  I  consumption 
allowances  from  EPA  upon  proof  of 
export.  With  the  additional  5  Group  I 
consumption  allowances,  the  company 
can  produce  5  more  kilograms  of  Group  I 
substances,  using  its  remaining  5  Group 
I  production  allowances. 

2.  An  importer  has  Group  I 
consumption  allowances  equal  to  20 
kilograms.  The  importer  imports  20 
kilograms  of  Group  I  substances  using 
the  20  kilograms  of  consumption 
allowances  and  then  repackages  10 
kilograms  for  re-export.  Once  these  10 
kilograms  have  been  exported,  the 
importer  can  report  the  export  to  EPA 
and  request  additional  allowances. 
Upon  proof  of  export  the  company  will 
receive  10  additional  Group  I 
consumption  allowances. 

Once  any  allowance  is  used  to 
produce  or  import  a  controlled 
substance,  that  allowance  has  been 
"expended"  and  cannot  be  used  again. 
In  addition,  allowances  are  only  valid 
for  the  control  period  for  which  they 
were  issued.  Consistent  with  the  twelve- 
month control  requirements  contained  in 
the  Protocol,  allowances  can  never  be 
carried  over  to  the  next  control  period. 

d.  Additional  Allowances.  EPA's  final 
rule  also  provided  for  granting  of 
additional  allowances  under  certain 
circumstances.  Exporters  could  receive 
additional  consumption  allowances  for 
controlled  substances  exported  to  any 
nation  before  January  1, 1993  or  to  any 
other  Protocol  Party  beginning  January 
1, 1993.  Producers  cOuld  receive 
additional  production  allowances  for 
exporting  controlled  substances  to 
developing  country  Parties  to  the 
Protocol  or  upon  the  transfer  of 
production  rights  from  another  Party  to 
the  Protocol.  Allowances  could  also  be 
obtained  through  trading  in  accordance 
with  the  regulations. 

e.  Reporting  Requirements.  To 
monitor  industry's  compliance  with  the 
production  and  consumption  limits,  EPA 
also  required  that  producers  and 
importers  maintain  records  of  their 
activities  and  report  their  production 
and  import  levels  every  quarter. 

EPA  promulgated  its  1988  final  rule 
under  section  157(b)  of  the  Clean  Air 
Act  as  amended  in  1977.  That  section, 
which  was  modified  by  the  1990 
Amendments  and  added  as  section  615, 
authorized  the  Administrator  to  issue 
"regulations  for  the  control  of  any 
substance,  practice,  process,  or  activity 
(or  any  combination  thereof)  which  in 
his  judgement  may  reasonably  be 
anticipated  to  affect  the  stratosphere,  if 
such  effect  in  the  stratosphere  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Such 


regulations  shall  take  into  account  the 
feasibility  and  costs  of  achieving  such 
control." 

Since  the  original  rule  was 
promulgated  in  1988,  minor  revisions 
have  been  issued  on  February  9. 1989  (54 
FR  6376),  April  3, 1989  (54  FR  13502),  July 
5, 1989  (54  FR  28062),  July  12, 1989  (54  FR 
29337),  February  13, 1990  (55  FR  5005), 
June  15, 1990  (55  FR  24490)  and  June  22. 
1990  (55  FR  25812). 

6.  Excise  Tax 

As  part  of  its  Omnibus  Budget 
Reconciliation  Act  of  November  21, 
1989,  Congress  levied  an  excise  tax  on 
most  sales  of  CFCs  and  other  chemicals 
which  deplete  the  ozone  layer.  The  tax 
has  operated  as  an  extremely  useful 
complement  to  EPA's  regulations 
limiting  production  and  consumption.  By 
increasing  the  costs  of  using  controlled 
substances,  the  tax  has  increased  the 
incentive  of  firms  to  shift  away  from 
these  chemicals,  has  increased  recycling 
activities,  and  has  provided  a  market 
incentive  for  the  introduction  of 
alternative  chemicals  and  processes. 
The  Agency  believes  that  the  tax  was  at 
least  partly  responsible  for  the  fact  that 
production  of  CFCs  during  the  first 
freeze  control  period  under  EPA's 
regulation  was  23  percent  below  the 
allowable  level. 

Consistent  with  the  expanded 
coverage  of  the  Montreal  Protocol  and 
the  CAA  (described  below),  the 
applicability  of  the  excise  tax  was 
recently  expanded  to  include  methyl 
chloroform,  carbon  tetrachloride  and  the 
other  fully  halogenated  CFCs. 

7. 1990  Revision  of  Montreal  Protocol 

As  noted  earlier,  the  Protocol's  1989 
scientific  assessment  confirmed  that 
stratospheric  ozone  was  being  depleted 
more  quickly  than  originally  believed.  In 
response  to  the  assessment,  the  Parties 
decided  at  their  June  1990  meeting  in 
London  to  completely  phase  out  by 
January  1,  2000  the  CFCs  and  halons 
already  subject  to  the  Protocol's  control 
requirements  and  carbon  tetrachloride 
and  the  "other"  fully  halogenated  CFCs 
not  originally  regulated  by  the  Protocol. 
They  also  agreed  to  phase-out  methyl 
chloroform  by  2005.  In  addition,  the 
Parties  decided  to  shift  from  July- 
through-June  control  periods  to  calendar 
year  control  periods,  beginning  with  the 
1993  control  period.  They  provided  for 
an  18-month  transitional  control  period 
from  July  1, 1991  to  December  31. 1992 
during  which  Parties  would  be  obligated 
to  limit  their  production  and 
consumption  of  the  already  regulated 
CFCs  and  halons  to  150  percent  of 
baseline  levels.  (The  controls  on  the 
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newly  regulated  chemicals  do  not  take 
effect  until  1993.) 

The  changes  in  reduction 
requirements  applicable  to  the  already 
regulated  CFCs  and  halons  were  made 
as  "adjustments"  to  the  Protocol  and  so 
became  binding  on  the  Parties  six 
months  after  the  receipt  of  formal 
notification  under  the  terms  of  the 
Protocol.  The  addition  of  carbon 
tetrachloride,  methyl  chloroform  and  the 
other  CFCs  was  adopted  as  an 
"amendment"  to  the  Protocol  which  will 
take  effect  January  1, 1992  provided  a 
specified  number  of  Protocol  Parties 
ratify  the  Amendments  by  that  date. 
Under  the  Protocol,  Amendments  bind 
only  the  Parties  that  ratify  them.  As  a 
result,  a  nation  that  is  a  Party  for 
purposes  of  the  originally  regulated 
CFCs  and  halons  may  not  be  a  Party  for 
purposes  of  carbon  tetrachloride,  methyl 
chloroform  and  the  other  CFCs. 

To  encourage  all  nations  to  ratify  or  at 
least  comply  with  the  Protocol  and  the 
London  Amendments,  the  Parties  also 
adopted  additional  trade  sanctions 
against  nations  that  fail  to  join  or 
comply  with  all  or  part  of  the  Protocol. 
Article  4  originally  required  that  Parties 
ban  imports  of  controlled  substances 
from  non-Parties.  Amendments  to  article 
4  require  that  Parties  also  ban  exports  of 
controlled  substances  to  non-Parties  and 
defines  non-Parties  for  purposes  of 
article  4  as  including,  with  respect  to  a 
particular  controlled  substance,  a  nation 
that  has  not  agreed  to  be  bound  by  the 
control  measures  in  effect  for  that 
substance.  Under  amended  article  4,  a 
nation  that  is  a  Party  only  for  the 
original  controlled  substances  will  not 
be  able  to  import  or  export  the  newly 
regulated  controlled  substances  from 
other  Parties  beginning  January  1, 1993. 

The  issue  of  what  nations  are 
operating  under  article  5  of  the  Protocol 
was  addressed  by  the  Parties,  as  well. 
Article  5  permits  any  developing  country 
whose  consumption  of  the  original 
controlled  substances  is  less  than  0.3 
kilograms  per  capita  when  it  joins  the 
Protocol  to  delay  its  compliance  with 
the  Protocol's  control  measures  by  10 
years.  The  Parties  originally  delayed 
designating  article  5  nations  on  the  basis 
that  many  countries  had  not  submitted 
data  showing  that  they  were  under  the 
0.3  kilogram  cap.  At  their  meeting  in 
Nairobi  in  June.  1991,  however,  the 
Parties  agreed  on  a  list  of  article  5 
countries. 

At  their  June.  1990  meeting  the  Parties 
also  passed  a  nonbinding  resolution 
regarding  the  use  of  HCFCs  as 
"transitional"  or  interim  substitutes  for 
CFCs.  As  explained  above,  HCFCs  add 
much  less  chlorine  to  the  stratosphere 
than  fully  halogenated  CFCs,  but  still 


pose  some  threat  to  the  ozone  layer.  The 
resolution  calls  for  the  use  of  HCFCs 
only  where  other  alternatives  are  not 
feasible,  with  a  phase-out  by  2020  if 
feasible,  and  no  later  than  2040  in  any 
case.  The  resolution  also  states  that 
where  required,  HCFCs  should  be 
selected  and  used  on  the  basis  of  their 
relative  ozone  depletion  potential. 

To  encourage  greater  global 
participation  in  the  Montreal  Protocol 
and  the  London  revision,  the  Parties 
established  a  fund  to  provide  financial 
and  technical  assistance  to  help 
developing  countries  who  qualified 
under  article  5  of  the  Protocol  make  the 
transition  away  from  ozone-depleting 
substances. 

8.  The  Clean  Air  Act  Amendments  of 
1990 

Shortly  after  the  Protocol  Parties' 
London  meeting,  the  United  States 
Congress  passed  the  Clean  Air  Act 
Amendments  of  1990.  The  restrictions  on 
production  and  consumption  of  ozone- 
depleting  substances  found  in  title  VI  of 
the  Clean  Air  Act  are  similar  to  those  in 
the  London  Amendments,  although 
interim  targets  are  more  stringent  and 
the  phase-out  of  methyl  chloroform  is 
earlier. 

The  Amendments  to  the  Act  also 
require  EPA  to  promulgate  regulations  to 
ensure  the  "lowest  achievable  levels"  of 
emissions  in  all  user  sectors,  to  ban 
nonessential  products,  to  limit  the  use  of 
harmful  substitutes,  and  to  mandate 
warning  labels.  Today's  notice  proposes 
one  of  several  regulations  that  will 
implement  the  Amendments'  title  VI 
provisions. 

n.  Statutory  Authority 

Title  VI  of  the  CAA  as  amended  in 
1990  provides  for  the  phase-out  of 
ozone-depleting  substances  through 
provisions  contained  in  several  sections. 
Section  602  directs  EPA  to  issue  within 
60  days  of  enactment  of  the  1990 
Amendments  two  lists  of  ozone- 
depleting  chemicals.  One  list  is  to 
include  the  chemicals  already  regulated 
under  the  Protocol  and  EPA's 
regulations  (i.e.,  the  five  CFCs  and  three 
halons),  as  well  as  the  chemicals  to  be 
regulated  under  the  revised  Protocol 
(i.e.,  all  other  fully  halogenated  CFCs. 
carbon  tetrachloride  and  methyl 
chloroform)  and  their  isomers  (except 
1,1,2-trichloroethane,  an  isomer  of 
methyl  chloroform).  The  chemicals  on 
that  list  are  collectively  called  "class  1" 
substances.  The  second  list  is  to  include 
all  the  HCFCs  and  their  isomers;  these 
chemicals  are  referred  to  as  "class  11" 
substances.  For  each  of  the  chemicals 
listed,  EPA  must  also  assign  an  ozone 
depletion  potential,  a  chlorine  or 


bromine  loading  potential,  an 
atmospheric  lifetime  and,  within  one 
year  of  enactment,  a  global  warming 
potential.  FJA  published  the  required 
listing  notice,  including  ODPs,  etc..  on 
January  22. 1991  (56  FR  2420). 

Section  603  directs  EPA  to  amend  its 
regulations  to  implement  new 
requirements  regarding  monitoring  and 
reporting  of  class  I  and  class  II 
substances.  Included  in  this  section  are 
requirements  for  industry  reports  on 
production,  import  and  export  levels  of 
class  I  and  class  II  substances  and 
periodic  EPA  reports  to  Congress  on 
specified  industry  activities, 
atmospheric  conditions,  and  the  status 
of  substitute  technology. 

Section  604(a)  makes  it  unlawful  for 
any  person  to  produce  any  class  I 
substance  in  an  annual  quantity  greater 
than  the  specified  percentages  of  the 
quantity  of  the  substance  produced  by 
that  person  in  the  baseline  year. 
(Section  601(2)  defines  baseline  year  as 
1986  for  the  already  regulated  chemicals 
and  1989  for  the  newly  regulated 
chemicals.)  The  provision  is  self- 
effectuating.  The  first  control  period  in 
the  reduction  schedule  began  on  January 
1. 1991  and  runs  through  the  end  of 
December  of  this  year.  It  requires  a 
freeze  for  carbon  tetrachloride  and 
methyl  chloroform  and  a  15  percent 
reduction  for  all  remaining  class  I 
substances. 

Section  604(c)  calls  for  EPA  to 
promulgate  within  10  months  of 
enactment  regulations  to  implement  the 
production  controls  described  above 
and  to  "insure"  that  United  States 
consumption  of  the  regulated  chemicals 
is  reduced  on  the  same  schedule  as 
production.  Section  601(b)  defines 
consumption  as  production  plus  imports 
minus  exports  to  nations  which  are 
Parlies  to  the  Montreal  Protocol. 

Section  607  requires  EPA  to 
promulgate  within  10  months  of 
enactment  rules  "providing  Tor  issuance 
of  allowances"  for  production  and 
consumption  of  class  I  and  II  substances 
and  governing  the  transfer  of  such 
allowances.  The  transfer  rules  are  to 
require  that  each  trade  result  in  less 
overall  production  or  consumption  than 
would  have  occurred  absent  the  trade. 

Section  604(d)  authorizes  EPA  to 
permit,  after  notice  and  opportunity  for 
comment,  production  in  excess  of  the 
limits  for  export  to,  and  use  in, 
developing  countries  that  are  operating 
under  article  5  of  the  Protocol.  Like  the 
Protocol,  section  604(d)  provides  that 
such  excess  production  must  be  solely 
for  the  purpose  of  supplying  the  basic 
domestic  needs  of  such  countries. 
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Section  616  requires  EPA  to 
promulgate  within  two  years  of 
enactment  regulations  authorizing 
trades  of  allowable  levels  of  production 
with  other  Parties  to  the  Protocol.  The' 
regulations  are  to  require,  among  other 
things,  that  trades  do  not  result  in  more 
production  than  would  have  otherwise 
occurred. 

Finally,  section  614(b]  addresses  the 
relationship  between  the  statute  and  the 
Protocol,  stating  that  "in  the  case  of 
conflict  between  any  provision  of  this 
title  and  any  provision  of  the  Montreal 
Protocol,  the  more  stringent  provision 
shall  govern."  It  also  provides  that  the 
title  "shall  not  be  construed,  interpreted 
or  applied  to  abrogate  the 
responsibilities  of  the  United  States  to 
implement  fully  the  provisions  of  the 
Montreal  Protocol." 

III.  Classification  and  Grouping  of 
Chemicals 

As  noted  above,  EPA  in  January 
published  the  lists  of  ozone-depleting 
substances  required  by  section  602  (56 
FR  2420).  The  lists  serve  as  the  first 
building  blocks  for  implementing  Title 
VI.  The  lists  classified  and  grouped 
07.one-depleting  substances  as  follows: 

A.  Class  I 

Class  I  substances  contained  in  the 
list  are  the  same  as  those  listed  in 
Annexes  A  and  B  of  the  London 
Amendments  to  the  Montreal  Protocol. 

1.  Group  I— CFCs 

Class  I/Group  I  substances  include 
CFC-11,  -12,  -113.  -114  and  -115  and 
their  isomers.  These  are  the  five  CFCs 
originally  restricted  by  the  Montreal 
Protocol  and  by  EPA's  August  12, 1988 
final  rule  implementing  the  Protocol. 
These  fully-halogenated  substances 
currently  have  many  commercial  uses, 
including  refrigeration,  solvents,  and 
foams. 


2.  Group  II — Halons 

Class  I/Group  II  includes  halon-1211, 
-1301  and  -2402  and  their  isomers. 
These  are  the  three  halons  originally 
restricted  by  the  Montreal  Protocol  and 
by  EPA's  August  12, 1988  final  rule. 
Halons  are  brominated  compounds  used 
primarily  as  fire-extinguishing 
chemicals.  While  on  a  molecule-per- 
molecule  basis,  the  Group  II  substances 
are  much  more  damaging  to  the  ozone 
layer  than  the  Group  I  substances,  the 
total  emissions  of  halons  have  been 
significantly  less  than  those  of  CFCs. 

3.  Group  III— Other  CFCs 

In  class  I/Group  III  are  CFC-13,  -111, 
-112,  -211,  -212.  -213.  -214.  -215.  -218 
and  -217.  Like  Group  I  substances,  these 


substances  are  fully-halogenated. 
However,  in  the  past  they  were  not 
produced  in  large  amounts,  if  at  all,  and 
were  not  included  in  the  initial 
restrictions  of  the  Montreal  Protocol. 
CFC-13  and  -112  are  currently  produced 
or  used  in  very  small  amounts  in  the 
United  States.  Others  in  this  group  have 
never  been  commercially  available. 

4.  Group  IV — Carbon  Tetrachloride 

Class  I/Group  IV  includes  only 
carbon  tetrachloride.  Carbon 
tntrachloride  was  used  extensively  in 
the  United  States  as  a  solvent  and  grain 
fumigant,  and  is  still  used  in  this 
capacity  in  many  parts  of  the  world. 
However,  its  high  toxicity  led  to  a  ban  of 
its  use  in  the  United  States  in  most 
dispersive  applications.  Its  primary  use 
in  the  United  States  today  is  as  a 
feedstock  for  the  production  of  CFCs. 

5.  Group  V— Methyl  Chloroform 

Class  I/Group  V  includes  only  methyl 
chloroform  (l.l.l-trichloroethane)  and 
excludes  its  isomer,  1,1.2-trichloroethane 
v^hich  has  a  very  low  ODP  and  was  also 
exempted  from  control  under  the 
Montreal  Protocol.  Methyl  chloroform  is 
widely  used  throughout  the  world  as  an 
industrial  solvent.  Unlike  the  other  class 
I  substances,  it  is  only  partially 
halogenated  and  correspondingly  has  a 
much  lower  ODP.  but  because  of  its  high 
volume  of  use.  it  contributes 
significantly  to  total  atm.ospheric 
chlorine  levels. 

B.  Class  II—HCFCs 

The  list  of  class  II  substances 
specified  by  Congress  corresponds  to 
Annex  C  of  the  London  Amendments  to 
the  Montreal  Protocol  and  includes 
HCFC-21,  -22.  -31.  -121.  -122.  -123.  - 
124.  -131.  -132.  -133.  -141.  -142.  -221.  - 
222.  -223,  -224.  -225.  -226,  -231,  -232.  - 
233.  -234.  -235.  -241,  -242,  -243,  -244,  - 
251,  -252.  -253.  -261,  -262  and  -271  and 
their  isomers.  As  stated  earlier,  because 
the  class  II  substances  are  only  partially 
halogenated,  their  ODPs  are 
significantly  lower  than  those  of  the 
class  I  substances.  Only  HCFC-22  is 
widely  used  in  the  United  Staites  today. 
Others,  including  -123,  -124,  and  -141b, 
are  currently  being  tested  as  potential 
interim  substitutes  for  CFCs  in  many 
uses. 

EPA  considers  the  HCFCs  to  be 
transitional  substances  which  are 
critical  to  the  full  phase-out  of  CFCs. 
HCFCs  are  being  developed  as  first 
generation  substitutes  for  class  I 
substances.  At  the  same  time,  because 
HCFCs  do  add  chlorine  to  the 
stratosphere,  their  production  and  use  is 
restricted  will  and  eventually  be  phased 
out  under  section  605  of  the  Act.  The 


primary  role  of  HCFCs  will  be  as  a 
bridge  to  facilitate  the  quick  elimination 
of  the  more  harmful  CFCs.  The  United 
States  as  well  as  other  Parties  signed  a 
non-binding  resolution  in  London  in 
June,  1990  calling  for  the  use  of 
transitional  substances  only  where  other 
alternatives  are  not  feasible,  with  a 
phase-out  to  occur  no  later  than  2040,  bv 
2020  if  feasible. 

IV.  Temporary  Final  Rule 

On  March  6, 1991  (56  FR  9518),  EPA 
published  temporary  regulations  to 
implement  the  1991  limits  on  the 
production  and  consumption  of  ozone- 
depleting  chemicals  required  by  section 
604  of  the  Act.  The  regulations  took 
effect  as  of  January  1. 1901.  and  are  to 
remain  in  effect  only  during  1991.  They 
will  be  replaced  by  the  regulations  EPA 
is  proposing  today. 

The  temporary  final  rule  revised 
EPA's  regulations  implementing  the 
Montreal  Protocol  as  needed  to 
implement  the  1991  production  and 
consumption  limits  under  section  604  in 
a  manner  consistent  with  the  United 
States'  obligations  under  the  Protocol. 
While  the  1991  reduction  requirements 
estabUshed  by  Title  VI  are  in  many 
ways  similar  to  those  promulgated  in 
August  1988  by  EPA  to  implement  the 
Montreal  Protocol,  they  differ  in  several 
important  respects.  Some  of  these 
differences  were  resolved  by  the 
temporary  final  rule  as  described  below: 

First,  sections  602  and  604  together 
expand  the  universe  of  chemicals  being 
regulated  to  include  all  fully 
halogenated  CFCs.  carbon  tetrachloride 
and  methyl  chloroform.  Section  604  also 
speeds  up  the  reduction  schedule  for 
CFCs  and  halons  and  estabUshes  a 
reduction  schedule  for  the  newly 
regulated  chemicals.  Specifically,  for 
calendar  year  1991.  production  and 
consumptjon  of  all  fully-halogenated 
CFCs  and  halons  is  to  be  reduced  to  85 
percent  of  baseline  levels,  and 
production  and  consumption  of  carbon 
tetrachloride  and  methyl  chloroform  is 
to  be  frozen  at  baseline  levels. 

The  temporary  final  rule  accordingly 
expanded  the  coverage  of  the  original 
regulations  by  apportioning  to 
companies  baseline  allowances  for 
those  chemicals  not  previously  regulated 
but  subject  to  reduction  requirements 
under  section  604  of  the  Act  (i.e..  CFC- 
13,  -111,  -112,  -211.  -212,  -213,  -214,  - 
215,  -216.  and  -217.  carbon  tetrachloride 
and  methyl  chloroform).  Baseline 
allowances  were  apportioned  based  on 
each  company's  level  of  production  and 
import  of  those  chemicals  in  1989.  The 
rule  then  allocated  companies  100 
percent  of  their  baseline  allowances  for 
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carbon  tetrachloride  and  methyl 
chloroform  and  85  percent  of  their 
baseline  allowances  for  all  the  regulated 
CFCs  and  halons  for  1991.  it  also  added 
record-keeping  and  reporting 
requirements  needed  to  determine 
compliance  with  the  limits  on  newly 
regulated  chemicals. 

Second,  section  604  provides  that  the 
reduction  requirements  are  to  be 
accomplished  over  the  course  of  the 
calendar  year  instead  of  the  July  1  to 
June  30  control  period  defined  under  the 
original  Montreal  Protocol  and 
implemented  by  EPA's  regulations, 
while,  as  noted  previously,  the  Protocol 
Parties  decided  to  shift  to  calendar 
control  periods,  they  decided  to 
accomplish  the  shift  by  retaining  the 
current  control  period  of  July  1. 1990  to 
June  30, 1991,  and  extending  the  next 
control  period  to  18  months  from  July  1, 
1991  to  December  31, 1992. 

To  reconcile  the  difference  in  control 
periods  between  the  Act  and  the 
Protocol  for  1991,  the  temporary  final 
rule  ended  the  then  current  control 
period  on  December  31, 1990  and 
established  a  new  control  period  that 
coincides  with  the  1991  calendar  year. 
However,  to  ensure  that  the  United 
States  continued  to  meet  its 
international  commitments  under  the 
Montreal  Protocol,  it  specified  that 
Group  1  (CFCs)  baseline  allowance 
holders  could  not  use  in  the  six-month 
period  from  January  to  June  30, 1991 
more  than  the  unexpended  allowances 
held  at  the  end  of  December,  1990  and 
any  additional  allowances  received 
during  the  following  six  months. 

Third.  EPA's  regulations  had  provided 
that  additional  consumption  allowances 
could  be  obtained  upon  proof  of  exports 
to  any  country  prior  to  1993,  since  the 
Protocol  permitted  any  exports  to  be 
subtracted  in  calculating  a  Party's 
consumption  before  that  date.  However, 
section  601(6)  of  the  Act  defines 
consumption  as  production  plus  imports 
minus  exports  to  Parties  only.  The 
temporary  final  rule  therefore  revised 
EPA's  regulations  to  provide  that 
additional  consumption  allowances  will 
be  granted  only  for  exports  to  Parties. 

Aside  from  these  specific  changes  and 
additions,  the  temporary  final  rule  left  in 
place  the  apportionment  of  baseline 
allowances  for  calculated  levels  of  CFC- 
11,  -12,  -113,  -114,  and  -115  as  a  group 
and  halon-1211,  -1301  and  -2402  as  a 
group,  as  set  forth  in  the  August  12, 1988 
regulations.  It  did  not  materially  change 
the  provisions  governing  trades  of 
allowances  or  acquisition  of  additional 
production  allowances,  either  upon 
receipt  of  production  rights  from  other 
countries  which  are  Parties  to  the 
Montreal  Protocol  or  upon  proof  of 


export  to  developing  country  Parties  to 
the  Protocol.  Nor  did  it  provide  for 
reductions  in  production  and 
consumption  beyond  1991.  These  and 
other  aspects  of  the  regulations, 
however,  are  reconsidered  in  the 
context  of  today's  proposed  rulemaking 
to  implement  sections  604,  607 
(regarding  trade  between  pollutants  and 
between  manufacturers)  and  616 
(regarding  trades  with  other  countries). 

V.  Proposed  Amendments  to  the 
Regulations 

A.  Definitions 

1.  Production 

Section  601  of  the  Clean  Air  Act 
defines  "production"  somewhat 
differently  than  that  term  is  defined  in 
the  Protocol  and  EPA's  implementing 
regulations.  "Produce,"  "produced"  and 
"production"  are  defined  in  section 
601(11)  as  the  "manufacture  of  a 
substance  from  any  raw  material  or 
feedstock  chemical,  but  such  terms  do 
not  include:  (a)  The  manufacture  of  a 
substance  that  is  used  and  entirely 
consumed  (except  for  trace  quantities) 
in  the  manufacture  of  other  chemicals; 
or  (b)  the  re-use  or  recycling  of  a 
substance."  The  Protocol's  definition 
differs  in  that  it  does  not  include  the 
parenthetical  "(except  for  trace 
quantities)"  and  it  also  excludes  from 
production  the  amount  of  controlled 
substances  that  have  been  destroyed  by 
methods  approved  by  the  Parties. 

EPA  believes  that  neither  difference  in 
definition  makes  a  difference  in  fact. 
The  parenthetical  added  to  section  601's 
definition  is  no  more  than  a  recognition 
of  the  physical  law  that  a  chemical 
reaction  is  never  100  percent  efficient.  In 
other  words,  it  is  a  physical 
impossibility  for  a  chemical  to  ever  be 
entirely  consumed  in  the  manufacture  of 
another  chemical.  Because  this  is  the 
case,  EPA  believes  that  the  substance  of 
the  parenthetical  is  implicit  in  the 
Protocol's  definition.  Accordingly,  EPA 
proposes  to  revise  its  definition  of 
production  to  match  that  in  section  601, 
including  the  addition  of  the 
parenthetical. 

While  the  Protocol  allows  production 
that  has  been  destroyed  using  methods 
approved  by  the  Parties  to  be  excluded 
from  the  calculation  of  production,  the 
Parties  have  yet  to  approve  any  such 
methods.  Accordingly,  EPA's  current 
regulatory  definition  of  production  does 
not  exclude  destroyed  production,  and 
so  no  change  is  necessary  to  reflect 
section  60Ts  failure  to  exclude 
destroyed  production. 

At  the  same  time,  the  conference 
report  on  the  1990  Amendments  suggests 
that  EPA  consider  whether  an  exclusion 


for  destroyed  production  should  be 
allowed  on  a  case-by-case  basis  for  the 
manufacture  of  controlled  substances 
that  are  (1)  coincidental,  unavoidable 
by-products  of  a  manufacturing  process 
and  (2)  immediately  contained  and 
destroyed  by  the  producer  using 
maximum  available  control  technologies 
or  with  certain  production  process.  The 
Agency  is  aware  that  carbon 
tetrachloride  can  be  a  coincidental, 
unavoidable  by-product  in  the 
production  of  such  chemicals  as 
methylene  chloride  and  methyl 
chloroform.  A  company  that  sells 
coincidentally-produced  carbon 
tetrachloride  would  appropriately  be 
subject  to  the  regulations  proposed 
today.  However,  the  Agency  is  aware 
that  several  companies  do  indeed 
destroy  carbon  tetrachloride  that  has 
been  produced  as  a  byproduct  in  the 
production  of  other  chemicals. 

As  noted  above,  the  Montreal  Protocol 
provides  for  the  exclusion  of  production 
of  controlled  substances  that  are 
subsequently  destroyed  by  technologies 
approved  by  the  Parties.  However,  the 
Parties  have  yet  to  approve  any 
destruction  technologies,  and  so  no 
exemptions  are  allowed.  For  the  United 
States  to  remain  in  compliance  with  the 
Protocol,  EPA  may  not  exclude  from  the 
Protocol's  production  limits  destroyed 
substances  subject  to  these  limits. 
However,  the  Protocol's  limits  on  the 
newly  regulated  substances  do  not  take 
effect  until  1993,  and  its  annual  limits  on 
controlled  substances  are  generally  less 
stringent  than  the  Clean  Air  Act's  until 
the  substances  are  phased-out. 
Exemptions  for  destroyed  substances 
may  thus  be  provided  consistent  with 
the  Protocol  so  long  as  the  exemptions 
do  not  amount  to  more  than  the 
difference  between  the  production 
amounts  allowed  by  the  Clean  Air  Act 
and  those  allowed  by  the  Protocol. 

The  Agency  is  concerned  about 
defining  destruction  technologies  that 
have  not  been  approved  by  the  Parties 
or  allowing  technologies  now  that  may 
not  be  accepted  by  the  Parties  at  a  later 
date.  Notwithstanding  this,  EPA 
believes  that  it  would  be  appropriate  to 
exempt  at  least  carbon  tetrachloride 
that  is  a  coincidental  unavoidable  by- 
product of  a  manufacturing  process  and 
that  is  immediately  contained  and 
destroyed  by  the  producer.  The  Agency 
is  concerned  that  there  may  be  a  large 
number  of  companies  that 
coincidentally  produce  and  then  destroy 
carbon  tetrachloride,  and  that  the 
control  of  such  coincidentally-produced 
carbon  tetrachloride  through  the 
proposed  allowance  system  would  be 
unworkable.  The  issue  becomes  more 
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problematic  with  the  eventual  phase-out 
of  carbon  tetrachloride.  If  an  exemption 
for  destruction  is  not  allowed,  then 
companies  would  be  forced  to 
eventually  alter  their  production 
processes  that  produce  the  carbon 
tetrachloride  as  a  by-product. 

In  light  of  the  conference  report 
language  described  above.  EPA  is 
proposing  that  carbon  tetrachloride  that 
is  a  coincidental,  unavoidable  by- 
product of  a  manufacturing  process  be 
excluded  from  production  if  it  is 
"immediately  contained  and  destroyed" 
by  "maxHinun  available  control 
technokigies."  The  exclusion  would  be 
available  only  for  that  amount  of  carbon 
tetrachloride  equal  to  the  difference 
between  the  amount  of  carbon 
tetrachloride  allowable  under  the 
Protocol  and  that  allowable  under 
section  604(a).  EPA  proposes  that  use  of 
the  exclusion  be  available  on  a  flrst- 
'come.  first-served  basis.  EPA  requests 
comments  on  the  criteria  EPA  should 
apply  to  judge  when  carbon 
tetrachloride  is  a  coincidental, 
unavoidable  by-product  in  any  given 
instance  or  what  processes  produce 
carbon  tetrachloride  as  such  a  by- 
product. The  Agency  is  also  interested 
in  comments  on  whether  and  what  other 
controlled  substances  may  warrant 
similar  treatment  and  how  use  of  any 
exclusion  shotdd  be  allocated  to  ensure 
that  the  United  States  remains  in 
compliance  with  the  Protocol's  limits. 

The  Agency  also  requests  comments 
on  how  the  phrase  "immediately 
contained  and  destroyed  by  the 
producer"  should  be  interpreted  and 
implemented.  The  language  is  not  clear 
as  to  how  long  the  substance  may  be 
stored  before  it  must  be  destroyed,  and 
whether  it  may  be  transported  off-site  so 
long  as  it  is  owned  by  the  producer.  The 
Agency  is  concerned  that  a  long  storage 
period  may  increase  the  risk  of  leakage. 
EPA  proposes  a  maximum  90-day 
storage  period,  which  is  consistent  with 
current  Resource  Conservation  and 
Recovery  Act  (RCRA)  rules  controlling 
the  storage  of  hazardous  waste.  The 
Agency  also  proposes  to  allow  the 
controlled  substance  to  be  transported 
off-site  provided  that  the  producer 
retains  ownership  of  the  shipment 
through  the  manifest  system  currently  in 
place  under  RCRA.  EPA  believes  that 
there  may  be  a  large  number  of  small 
producers  who  may  ship  hazardous 
wastes  to  off-site  incinerators.  The 
Agency  requests  comments  on  whether 
the  producer  must  destroy  the 
controlled  substance  on-site  of  off-site. 
Finally,  EPA  notes  that  under  RCRA 
regulations,  carbon  tetrachloride  must 
be  d'soosed  as  a  hazardous  waste  by 


incineration  at  facilities  that  have  99.99 
percent  destruction  efficiency  ratings, 
and  that  these  incinerators  are  limited  to 
no  more  than  four  pounds  per  hour  of 
hydrochloric  acid  (HCl)  emissions,  or 
they  must  reduce  the  HCl  emissions  by 
99%.  The  Agency  proposes  this 
technology  as  the  maximum  available 
control  technology  for  the  destruction  of 
carbon  tetrachloride.  It  requests 
conunents  on  whether  this  is  a  suitable 
maximum  available  control  technology 
for  carbon  tetrachloride,  and  whether 
other  technologies  should  be  considered 
for  it  or  other  chemicals. 

2.  Transformation 

Because  transforming  a  substance  has 
the  effect  of  destroying  it.  there  is  a 
possible  conceptual  overlap  between 
transformation,  which  is  excluded  from 
the  calculation  of  production,  and 
destruction,  which  is  not.  The  Agency 
believes  that  tfie  two  are  appropriately 
distinguished  based  on  whether  the 
manufacture  of  another  chemical  is 
involved.  If  the  controlled  substance 
"expires"  in  the  manufacture  of  another 
chemical  and  that  other  chemical  serves 
a  commercial  purpose  (e.g.,  as  an  end 
product  that  is  sold  or  one  that  is  used 
as  an  intermediary  in  the  production  of 
another  cfaemical).  then  the  controlled 
substance  is  transformed  and  not 
destroyed.  If,  on  the  other  hand,  the 
"expiration"  of  the  controlled  substance 
results  in  tbe  creation  of  another 
chemical  that  is  a  waste  product,  it  is 
destroyed  and  not  transformed.  To 
codify  this  distinction,  the  Agency 
proposes  to  define  transformation  as 
"the  manufacture  of  a  substance  that  is 
used  and  entirely  consumed  (except  for 
trace  quantities)  in  the  manufacture  of 
other  chemicals  for  commercial 
purposes." 

3.  Consumption 

The  term  "consumption"  is  defined  in 
section  601(6)  as  the  quantity  of  a 
controlled  substance  produced  in  the 
United  States,  plus  the  quantity 
imported,  minus  the  quantity  exported 
to  Parties  to  the  Montreal  Protocol  (see 
Appendix  B  to  part  82).  The  Protocol's 
definition  differs  in  that  it  does  not  limit 
the  exports  that  may  be  subtracted  to 
those  shipped  to  Protocol  Parties. 
However,  article  3  of  the  Protocol 
provides  that  beginning  on  January  1, 
1993  only  exports  to  Parties  can  be 
subtracted  in  calculating  consumption. 
The  CAA  and  tbe  Protocol  thus  differ  in 
their  approach  to  consumption  only  in 
terms  of  the  timing  of  the  restriction  on 
what  exports  can  be  subtracted  from  the 
calculation. 

Which  definition  of  consumption  is 
more  "stringent"  depends  on  the 


context.  For  purposes  of  determining 
compliance  with  the  consun^jtion  caps, 
the  CAA  definition  is  more  stringent 
since  it  restricts  the  exports  that  can  be 
subtracted  from  the  total  of  production 
and  imports  beginning  in  1991.  For 
purposes  of  determining  baseline 
consumption  allowances,  the  Protocol 
definition  is  more  stringent  for  the 
reasons  given  in  the  section  discussing 
baseline  allowances  below.  EPA 
therefore  proposes  to  revise  its 
regulatory  definition  of  consumption  to 
specify  that  for  purposes  of  determining 
compliance  with  ttie  limits  on 
consumption,  only  exports  to  Protocol 
Parties  will  be  counted. 

4.  Controlled  Substance 

The  current  regulatory  definition  of 
"controlled  substances"  is  based  on  the 
Protocol's  definition  of  that  term.  The 
current  regulations  state  that  a 
controlled  substance  is  "any  substance 
listed  in  Appendix  A  to  this  Part 
whether  existing  alone  or  in  a  mixture, 
but  excluding  any  such  Mbstance  or 
mixture  that  is  in  a  manufactured 
product  other  than  a  container  used  for 
the  transportation  or  storage  of  the 
substance  or  mixture.  Aay  amount  of  a 
listed  substance  which  is  not  part  of  a 
use  system  containing  the  substance  is  a 
controlled  substance.  If  a  listed 
substance  or  mixture  must  first  be 
transferred  from  a  bulk  container  to 
another  container,  vessel  or  piece  of 
equipment  in  order  to  realize  its 
intended  use.  the  listed  substance  or 
mixture  is  a  controlled  substance."  Title 
VI  has  no  counterpart  definition. 
Because  section  614  provides  that  EPA 
must  interpret  and  implement  title  VI  in 
a  manner  consistent  with  the  Protocol, 
the  Agency  proposes  to  use  the  same 
definition  to  refer  to  class  I  chemicals. 

EPA  considers  a  bulk  container  to  be 
one  diat  serves  to  transport  the  chemical 
and  is  not  used  directly  in  the 
application  of  the  chemicals  or  as  part 
of  a  "use  system."  Isotanks  used  for 
transporting  large  vohiraes  of  these 
chemicals  are  clearly  bulk  containers,  as 
are  50-gallon  drums  and  pressurized 
cylinders.  Conversely,  a  refrigerator  that 
contains  CFC-11  in  its  foam  insulation 
and  CFC-12  as  its  refrigerant  is  not  a 
bulk  container  instead,  it  is  considered 
to  be  a  product.  Otjviously,  die 
refrigerator  does  not  simply  store  these 
chemicals  but  uses  them  to  refrigerate 
food.  Thus,  for  purpoees  of  these 
regulations,  imports  and  exports  of 
controlled  substances  refer  to  imports 
and  exports  of  controlled  substances 
within  bulk  containers,  not  to  products 
that  contain  or  have  been  manufactured 
with  controlled  substances. 
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It  should  be  also  emphasized  that  the 
Parties  agreed  that  used  or  recycled 
controlled  substances  were  considered 
bulk  chemicals  if  either  imported  or 
exported.  Consumption  allowances  are 
expended  for  import  of  used  or  recycled 
controlled  substance  and  allocated  for 
export  of  controlled  substances. 

5.  Import 

The  Agency  proposes  that  its  current 
regulatory  definition  of  import  be 
retained,  as  it  tracks  the  statutory 
defmition.  EPA.  however,  wants  to  take 
this  opportunity  to  explain  its 
application  of  that  definition  in  two 
contexts.  One.  the  Agency  has 
determined  that  ship  servicing 
companies  are  not  required  to  obtain 
consumption  allowances  before  off- 
loading (i.e.,  importing)  either  used 
controlled  substances  or  excess 
controlled  substances  of  United  States 
origin.  EPA  believes  that  it  would  be 
inconsistent  to  not  grant  consumption 
allowances  for  controlled  substances 
taken  aboard  ships  to  service  on-board 
use  systems  while  at  the  same  time 
requiring  companies  to  expend 
consumption  allowances  when  the 
controlled  substances  are  off-loaded. 
Therefore,  as  long  as  the  controlled 
substances  are  employed  within  a  ship- 
board use  system  and  are  subsequently 
brought  ashore  they  need  not  be 
reported  as  imports. 

Two,  under  the  Maquiladora  Accord 
(the  Accord)  between  the  Republic  of 
Mexico  and  the  United  States,  affiliated 
production  facilities  or  plants 
("Maquiladora  twins")  on  either  side  of 
the  border  may  transfer  materials  and 
products  to  one  another  without  being 
subject  to  customs  duties  or  taxes.  The 
Agency  has  previously  determined  that 
controlled  substances  that  are  shipped 
to  and  from  the  Republic  of  Mexico 
under  the  auspices  of  the  Accord  need 
not  be  reported  as  imports  and  exports. 
The  Agency  found  that  a  large  number 
of  firms  on  the  border  operate  under  the 
agreement,  and  that  what  is  exported  to 
Mexico  under  this  agreement  (generally 
CFC-113  solvents)  is  returned  to  the 
United  States.  Much  of  this  is  returned 
as  spent  solvent.  Companies  which 
engage  in  trade  with  Mexican  facilities 
under  the  Accord  must  retain  the 
appropriate  documentation  for  the 
controlled  substances  and  be  prepared 
to  submit  proof  that  the  transactions 
were  conducted  under  the  purview  of 
the  Accord.  Finally,  shipments  to 
Mexico  under  the  Accord  may  not  be 
used  to  obtain  consumption  allowances 
for  exports  to  Parties. 
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B.  Newly  Regulated  Chemicals 

Section  604.  as  previously  described, 
requires  reductions  in  the  production 
and  consumption  of  all  class  I 
chemicals,  which  section  602  defines  as 
the  fully  halogenated  CFCs.  halons. 
carbon  tetrachloride  and  methyl 
chloroform.  The  five  most  ozone- 
depleting  CFCs  and  the  halons  are 
already  covered  by  EPA's  regulations 
implementing  the  Protocol.  The  Agency 
is  therefore  proposing  to  expand  the 
coverage  of  its  regulations  to  include  the 
"other"  fully  halogenated  CFCs.  carbon 
tetrachloride  and  methyl  chloroform. 

C.  Baseline  Allowances 

Section  604  requires  that  each 
company  limit  its  level  of  production 
and  consumption  of  each  class  I 
substance  to  specified  percentages  of 
that  company's  production  and 
consumption  of  that  substance  in  the 
applicable  baseline  year.  Section  607 
requires  that  EPA  issue  production  and 
consumption  allowances  for  class  I  and 
class  II  substances  in  accordance  with 
the  reduction  requirements  of  section 
604.  Read  together  with  section  604, 
section  607  thus  provides  for  company- 
and  chemical-specific  production  and 
consumption  allowances  for  class  I  and 
class  II  substances. 

EPA  today  proposes  apportionments 
of  company-  and  chemical-specific 
allowances  for  class  I  substances  but 
reserves  the  apportionment  of  class  II 
allowances  until  a  later  date.  Under 
section  604.  class  I  substances  are 
subject  to  already  applicable  reduction 
requirements.  Limits  on  class  II 
substances,  on  the  other  hand,  are  not 
applicable  until  2015.  Furthermore,  many 
of  the  class  II  substances  do  not  even 
exist  yet;  the  class  II  substances  listed  in 
section  603  include  all  the 
hydrochlorofluorocarbons  that 
conceivably  could  be  developed,  not 
only  those  that  have  been  developed. 
Beyond  that.  Congress  left  to  EPA  the 
specification  of  the  baseline  year  for 
those  substances. 

For  the  same  reasons  that  EPA  has 
not  selected  a  baseline  year,  the  Agency 
is  not  proposing  to  issue  class  II 
allowances  here.  For  the  HCFCs  that  do 
not  yet  exist,  a  baseline  year  cannot  be 
chosen  nor  allowances  granted.  For  the 
HCFCs  that  do  exist,  more  time  is 
needed  for  them  to  be  integrated  into  the 
marketplace  so  that  EPA  can  determine 
a  representative  base  level  of  their 
production  and  consumption.  Producers 
and  importers  of  newly  developed 
HCFCs  may  drastically  alter  their 
production  and  importation  of  these 
chemicals  in  response  to  developing 
market  demand.  Neither  selecting  a 


baseline  year  nor  issuing  allowances 
makes  sense  when  production  and 
import  levels  of  these  chemicals  is  still 
in  such  flux.  Accordingly,  EPA  is 
proposing  regulations  that  simply 
reserve  the  apportionment  of 
allowances  for  class  II  substances. 

EPA's  current  regulations 
apportioning  allowances  for  class  I 
substances  are  consistent  with  the 
company-specific  approach  of  sections 
604  and  607.  As  described  earlier,  those 
regulations  apportion  baseline 
production  and  consumption  allowances 
to  each  company  that  produced  or 
imported  controlled  substances  in  the 
baseline  year.  Each  company's 
apportionment  is  based  on  the  level  of 
its  production,  imports  and/or  exports  in 
the  baseline  year.  EPA  proposes  to 
implement  section  604  and  607  by 
similarly  apportioning  baseline 
allowances  to  companies  based  on  their 
base  year  levels  of  production,  imports 
and  exports. 

EPA's  current  regulations  are  not 
consistent  with  the  chemical-specific 
approach  of  section  604  and  607, 
however.  The  Agency  accordingly 
proposes  to  apportion  baseline 
allowances  not  for  calculated  levels  of 
Group  I  or  Group  II  controlled 
substances,  but  for  each  controlled 
substance  that  a  company  produced, 
imported  or  exported  in  the  base  year. 

EPA  collected  data  under  the 
authority  of  Clean  Air  Act  section  114 
on  the  production,  import  and  export  of 
Group  I  and  Group  II  controlled 
substances  in  1986,  the  baseline  year  for 
those  substances  (December  14, 1987;  52 
FR  47486).  The  Agency  used  these  data 
to  establish  in  its  1988  final  rule  baseline 
production  and  consumption  allowances 
for  each  company.  More  recently,  EPA 
collected  data  under  section  114  on  the 
production,  import,  export  and 
transformation  of  Group  III.  Group  IV 
and  Group  V  controlled  substances  in 
1989,  the  baseline  year  for  those 
substances  (November  26, 1990;  55  FR 
49116).  EPA  used  these  data  in  its 
temporary  final  rule  baseline 
allowances  for  the  chemicals  added  by 
section  602  (March  6, 1991;  56  FR  9518). 

Using  the  data  described  above,  the 
Agency  calculated  for  today's  proposal 
each  company's  baseline  allowances  for 
each  chemical  subject  to  section  604 
reduction  requirements.  EPA  calculated 
the  allowances  in  the  same  manner  as  it 
calculated  the  baseline  allowances  in 
the  current  regulations,  except  that  it 
calculated  allowances  for  each  chemical 
rather  than  for  groups  of  chemicals.  (For 
a  detailed  description  of  the  EPA's 
calculation  of  allowances,  see  56  FR 
9518.) 
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In  the  case  tif  production  allowances, 
EPA  took  into  account  that  section 
6(n(ll).  like  the  Protocol,  defines 
production  as  excluding  controlled 
substances  transformed  into  other 
substances  or  recycled  or  reused.  As  a 
result,  the  Ageacy  deducted  from  a 
company's  baseline  year  production  the 
amount  of  production  that  was 
transformed  or  that  was  produced  from 
used  or  recycled  controlled  substances. 

In  the  case  of  baseline  consumption 
allowances.  EPA  calculated  each 
company's  production  plus  imports 
minus  exports  of  a  controlled  substance. 
Since  section  601  defmes  consumption 
as  production  plus  imports  minus 
exports  to  Protocol  Parties,  it  would 
appear  that  only  exports  to  Protocol 
Parties  should  be  subtracted  in 
calculating  baseline  allowances. 
However,  such  an  approach  to 
calculating  baseline  consumption 
allowances  is  not  literally  possible  in 
the  case  of  many  controlled  substances 
and  does  not  make  sense  in  the  case  of 
any  substance.  Baseline  allowances 
reflect  a  company's  level  of  production, 
imports  and  exports  in  the  base  year.  In 
the  case  of  Croup  I  and  Group  n 
substances  {the  originally  regulated 
CFCs  and  halons),  the  base  year  is  1986> 
Since  the  Protocol  did  not  enter  into 
force  until  1988.  there  could  be  no 
Protocol  Parties  in  1986.  The  base  year 
for  the  other  substances  is  1989.  While 
the  Protocol  was  in  force  by  then, 
nations  have  continued  to  join  the 
Protocol  since.  There  is  no  apparent 
reason  why  a  company's  baseline 
should  be  calculated  according  to  which 
nations  happened  to  be  Protocol 
members  in  1989. 

Moreover,  Such  an  approach  to 
calculating  baseline  consumption  would 
be  inconsistent  with  the  Protocol.  The 
effect  of  limiting  the  exports  that  can  be 
subtracted  from  consumption  for  the 
purpose  of  determining  baselines  is  to 
increase  baseline  consumption.  In  short, 
if  the  Agency  applied  the  section  601 
deftnition  of  oonstunption  to  its 
calculation  of  baseline  consumption,  it 
would  arrive  at  a  higher  consumption 
level  than  the  Protocol  would  permit. 
Section  614  of  the  CAA  provides  that  the 
terms  of  title  VI  shall  not  be  construed 
in  such  a  way  as  to  abrogate  the  United 
States'  obligation  to  fully  implement  the 
Protocol.  EPA  therefore  calculated 
baseline  consumption  by  subtracting 
from  a  company's  production  and 
imports  allot  its  experts  in  the  base 
year. 

Beyond  'that,  the  Agency  adjusted  the 
company's  baseline  to  account  for  two 
possible  shortfs'ils,  if  warranted  for  that 
company  «r  that  chemical.  One  type  of 


adjustment  was  necessary  to  account 
for  the  fact  that  the  consumption 
equation  for  some  companies  yielded  a 
negative  number,  {A  company  could 
have  negative  consumption  allowances 
if  it  exported  s>ore  than  it  produced  and 
imported.)  EPA  does  not  believe  it 
would  be  appropriate  to  apportion 
companies  negative  baseline 
consumption  allowances,  because  such 
allowances  would  essentially  require 
the  companies  receiving  them  to 
continue  exporting  the  particular 
substance  forever.  There  is  no  indication 
that  Congress  intended  the  allowance 
system  to  force  companies  to  stay  in  the 
business  of  exporting  controlled 
substances.  At  the  same  time,  section 
604(c)  requires  that  EPA's  regulations 
insure  that  the  United  States' 
consump>tian  of  class  I  substances  is 
reduced  according  to  the  same  schedule 
applicable  to  production.  (The  Protocol's 
reduction  requirements  also  apply  to 
national  consumption.)  Since  the  United 
States'  consumption  is  the  sum  of 
individual  companies'  consumption,  any 
company's  n^ative  baseline 
consumption  must  be  factored  into  the 
calculation  of  baseline  consumption 
allowances.  EPA  thus  took  account  of 
companies'  negative  baselines  by 
reducing  baseline  consumption 
allowances  of  both  producers  and 
importers  with  «  positive  balance  of 
such  allowances  in  proportion  to  each 
company's  market  thxre  of  the 
particular  chemical. 

EPA  similarly  adjusted  baseline 
consumption  aUowanoes  to  accoiuit  for 
the  fact  that  not  all  exports  of  a 
chemical  are  attiibutable  to  a  particular 
company.  These  unattributable  exports 
must  also  be  takes  mto  account  in 
calculating  the  United  States'  baseline 
constmiption.  As  it  did  in  the  case  of 
consumption  allowances  for  the  already 
regulated  chemicals,  EPA  spread  the 
unattributable  exports  among 
companies  knovvm  to  have  produced  and 
imported  the  dieraical  in  the  baseline 
year  according  to  their  relative  maricet 
share.  The  Agency  requests  comments 
on  its  proposed  approach  to  calculating 
baseline  Allowances. 

As  discussed  previously,  EPA 
promulgated  production  and 
consumption  allowances  for  the  group  of 
the  five  most  potent  CFCs  and  the  halon 
group  in  its  1988  rule.  Today  the  Agency 
is  proposing  chemical-specific 
allowances  for  those  substances  that, 
when  aggregated  on  an  ODP-weighted 
basis,  are  equal  to  the  calculated  level 
of  allowances  promulgated  in  1988.  The 
Agency  issued  a  tinal  rule  in  1987 
requesting  data  on  Group  I  and  II 
substances  for  the  pnrpose  of 


determining  1986  baseline  levels,  the 
relevant  baseline  here.  Moreovec  the 
EPA  included  in  the  rule  a  provision  that 
failure  to  submit  the  required 
information  by  the  specified  date  would 
invalidate  future  claims  to  allowances. 
EPA  completed  the  rulemaking  on  the 
allocation  of  Group  f  and  H  alTowances 
on  August  6, 1968.  Against  this 
backdrop,  EPA  does  not  believe  it 
necessary  or  appropriate  to  reopen  the 
baseline  for  these  chemicals  in  this 
rulemaking.  However,  the  Agency  will 
continue  to  accept  additional  data  for 
Croups  HI,  IV  and  V  during  the  notice 
and  comment  period.  However,  once 
baselines  for  these  groups  are 
promulgated,  the  Agency  wfll  not  accept 
further  baseline  data.  This  is  the 
approach  that  the  Agency  took  to 
allowances  for  Groups  I  and  11 
chemicals.  EPA  has  provided  over  six 
months  for  companies  to  submit  data  for 
Groups  in.  IV  and  V. 

D.  Reduction  Scheduie 

Section  604(a)  states  that  effective 
January  1  of  each  year  tt  shall  be 
unlawful  for  any  person  to  produce  any 
class  I  substance  in  an  annual  quantity 
greater  than  a  specified  percentage  of 
their  base  year  production.  The 
specified  percentages  are  as  foHows: 
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Section  e04{b)  adds  that  eftective 
January  1,  2000  (Janoary  1,  2002  in  the 
case  of  methyl  chloroform),  it  shall  be 
unlawful  for  any  person  to  produce  any 
amount  of  a  class  1  sub^anoe. 

The  schedule  for  pbasing^ut  class  I 
substances  reproduced  above  is  more 
stringent  than  that  of  the  amended 
Montreal  Protocol.  As  noted  above, 
section  614(b)  of  the  Act  states  that  in 
the  case  of  any  conflict  between  the 
Clean  Air  Act  and  the  N4ootreal 
Protocol,  the  more  stringent  provision 
shall  govern.  EPA  therefore  proposes  to 
amend  its  current  regulations  to  allocate 
decreasing  amounts  of  baseline 
production  and  consuanption  allowances 
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in  accordance  with  the  section  604 
phase-out  schedule. 

£.  Shift  in  Control  Periods 

Control  periods  under  section  604 
coincide  with  the  calendar  year.  In  1991 
and  1992.  production  and  consumption 
of  Group  I  and  Group  II  substances 
(CFCs  and  halons)  are  limited  to  85 
percent  and  80  percent,  respectively,  of 
1986  baseline  levels.  Under  the 
overlapping  Montreal  Protocol  control 
periods,  production  and  consumption 
are  limited  to  100  percent  from  July  1990 
through  June  1991  and  150  percent  from 
July  1991  through  December  1992,  of 
1986  baseline  levels. 

As  explained  above,  the  temporary 
final  rule  ended  the  then  current  control 
period  on  December  31, 1990  and 
established  a  new  control  period  for 
1991  during  which  the  section  604 
reduction  requirements  for  that  year 
applied.  To  ensure  that  the  Protocol's 
July  1990  through  June  1991  freeze 
requirement  was  met,  the  temporary 
final  rule  also  prohibited  production  and 
import  during  the  period  of  July  1990 
through  June  1991  from  exceeding  100 
percent  of  1986  levels,  except  to  the 
extent  companies  received  additional 
allowances  during  this  period  through 
trading,  exports  or  international 
transfers. 

EPA  proposes  today  to  similarly 
safeguard  against  noncompliance  with 
the  Protocol's  150  percent  cap  for  July 
1991  through  December  1992.  If 
companies  produced  and  consumed 
controlled  substances  at  a  steady  rate 
throughout  a  control  period,  no 
safeguard  would  be  necessary:  42.5 
percent  of  baseline  levels  (half  of  the  85 
percent  allowed  under  the  Act  for  1991} 
would  be  produced  and  consumed 
between  January  and  June  and  42.5 
percent  between  July  and  December. 
When  added  to  the  80  percent  of 
baseline  levels  permitted  by  section  604 
for  1992.  the  maximum  production  and 
consumption  during  the  18-month 
Protocol  control  period  would  be  122.5 
percent  of  1986  levels— well  within  the 
150  percent  cap  prescribed  by  the 
Protocol. 

However,  seasonal  shifts  in 
production  and  consumption  related  to 
both  weather  and  market  patterns  may 
occur.  As  a  result,  it  is  possible  to 
envision  a  scenario  where  a  company 
might  use  most  or  all  of  its  allowances 
under  section  604  for  1991  to  produce  or 
consume  after  July  1, 1991.  For  example, 
a  company  might  produce  over  70 
percent  of  its  available  85  percent  after 
July  1, 1991  and  produce  its  full  80 
percent  in  1992;  in  that  case,  the 
company  would  exceed  150  percent  of 
its  baseline  level  over  the  Protocol's  18- 


month  control  period.  If  this  were  to 
occur,  a  company  could  place  the  United 
States  in  jeopardy  of  being  out  of 
compliance  with  the  Montreal  Protocol. 

In  order  to  ensure  that  the  United 
States  complies  with  the  Protocol's  18- 
month  150  percent  control  period,  EPA  is 
proposing  to  prohibit  any  company  from 
exceeding  more  than  150  percent  of  its 
baseline  production  and  consumption  of 
Group  I  (CFCs)  substances  from  July  1, 
1991  through  December  31, 1992.  except 
to  the  extent  the  company  has  received 
allowances  authorizing  additional 
production  or  consumption  through 
intercompany  trading,  exports  to  Parties, 
and  transfers  of  allowable  production 
from  other  Parties.  This  prohibition 
would  be  in  addition  to  the  existing 
prohibition  against  any  person 
producing  or  importing  controlled 
substances  in  excess  of  the  unexpended 
production  and  consumption  allowances 
held  by  that  person. 

F.  Exemptions 

EPA's  current  regulations  implement 
the  Protocol  provisions  allowing  a  Party 
to  exceed  its  production  cap  by  a 
specified  amount  to  the  extent  it  exports 
controlled  substances  to  a  developing 
country  operating  under  article  5  of  the 
Protocol  or  receives  allowable 
production  from  another  Protocol  Party. 
The  Protocol  does  not  permit 
exceedences  of  the  applicable  caps 
under  any  other  circumstances. 

Like  the  Protocol,  sections  604(e)  and 
616  of  the  CAA  permit  exceedences  of 
the  section  604(a)  reduction 
requirements  for  exports  to  developing 
country  Parties  and  transfers  from  other 
Protocol  Parties.  Those  sections  place 
conditions  on  such  exceedences  that  are 
similar,  although  not  in  all  cases 
identical,  to  those  found  in  the  Protocol. 
EPA's  implementation  of  these 
authorizations  to  exceed  production 
limits  is  discussed  in  a  later  section  of 
this  notice. 

Sections  604  (d),  (f).  and  (g)  of  the 
CAA  provide  for  additional  exemptions 
from  the  phase-out  requirements  of 
section  604,  to  the  extent  such 
exemptions  are  consistent  with  the 
Montreal  Protocol.  Section  604(d)(1) 
allows  the  Administrator  to  authorize 
production  of  methyl  chloroform  for 
three  years  after  the  deadline  for  its 
phase-out  (January  1,  2002)  for  uses  of 
that  chemical  which  have  no  safe  and 
effective  substitutes  and  which  are 
considered  essential.  Section  604(d)(2) 
provides  that  any  class  I  chemical  may 
be  produced  after  the  phase-out 
deadline  (January  1,  2000  for  all 
chemicals  except  methyl  chloroform)  for 
use  in  medical  devices  if  the  Federal 


Drug  Administration  fmds  such  use  to 
be  necessary. 

Section  604(d)(3)  exempts  the  halons 
from  the  phase-out  requirement  for 
purposes  of  aviation  safety  if  EPA  and 
the  Federal  Aviation  Administration 
find  an  absence  of  safe  and  effective 
substitutes.  Section  604(f)  authorizes  the 
President  to  exempt  the  halons  and 
CFC-114  from  the  phase-down  and 
phase-out  requirements  for  purposes  of 
protecting  national  security  where  there 
is  no  adequate  substitute.  Finally, 
section  604(g)  provides  exemptions  from 
the  phase-down  and  phase-out 
requirements  for  specified  halons  if  they 
are  to  be  used  for  fire  or  explosion 
prevention  and  no  safe  and  effective 
substitute  is  available.  EPA  is  required 
to  monitor  the  availability  of  substitutes 
for  these  chemicals,  including  any 
analysis  done  on  substitutes  and 
essential  uses  under  the  Montreal 
Protocol  (section  603(g)(2)).  Reports  to 
Congress  are  required  in  1994  and  1998. 
After  December  31, 1999  these 
exemptions  may  not  be  granted  except 
in  association  with  domestic  crude  oil/ 
natural  gas  production  on  the  North 
Slope  of  Alaska,  and  no  company's 
production  may  exceed  3  percent  of  its 
production  in  the  baseline  year  as  a 
result  of  this  more  limited  exemption 
(section  604(g)(3)). 

EPA  is  not  now  proposing  to 
implement  these  exemptions,  which  are 
found  in  the  CAA  but  not  the  Protocol. 
Most  of  the  CAA  exemptions  are  from 
the  January  1,  2000  phaseout  deadline 
which  the  Protocol  either  already 
contains  (in  the  case  of  the  adjusted 
CFC  and  halon  reduction  schedules)  or 
will  contain  once  the  London 
Amendments  enter  into  force  (in  the 
case  of  carbon  tetrachloride  and  the 
other  CFCs).  The  Protocol,  though,  does 
not,  and  will  not  under  the  London 
Amendments,  contain  similar 
exemptions.  (The  Amendments  will 
provide  that  the  Parties  may  agree  to 
exemptions  from  the  phase-out  for 
halons,  but  the  Parties  have  yet  to  agree 
to  any  such  exceptions.)  Consequently, 
EPA  cannot  implement  these  CAA 
exemptions  since  to  do  so  would  be 
inconsistent  with  the  Protocol. 

In  contrast,  the  Clean  Air  Act 
exemptions  from  the  phase-down 
requirements  for  certain  halons  (section 
604(g))  and  the  phase-out  requirement 
for  methyl  chloroform  (section  604(d)(1)) 
could  be  implemented  to  some  extent 
without  running  afoul  of  the  Protocol. 
The  section  604  phase-out  schedule 
includes  interim  reductions  more 
stringent  than,  and  a  phase-out  date  for 
methyl  chloroform  earlier  than,  what  is 
required  under  the  Protocol.  As  a  result, 
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for  those  years  during  which  the  Clean 
Air  Act  requirements  are  more  stringent 
than  the  Protocol's.  EPA  could 
implement  the  exemptions  noted  above 
to  the  extent  that  the  Protocol's 
requirements  are  still  met.  However,  the 
Agency  is  not  proposing  to  implement 
any  of  these  exemptions  in  this 
rulemaking.  EPA  believes  that  it  would 
be  premature  at  this  time  to  specify 
exceptions  to  the  methyl  chloroform 
phase-out  requirement  which  are  not 
scheduled  to  occur  for  another  11  years. 
Technological  progress  related  to  the 
development  of  substitutes  is  occurring 
at  a  rapid  rate,  and  EPA  cannot  make 
the  necessary  findings  now  to  justify 
such  exemptions.  As  for  the  exemptions 
from  interim  reduction  requirements  as 
they  apply  to  certain  halons,  EPA  does 
not  believe  there  is  a  need  for  any 
exemptions  in  the  near  term,  since 
production  has  decreased  dramatically 
in  response  to  conservation  techniques 
and  measures  used  by  industry.  EPA 
does  request  comments  and  suggestions 
on  how  these  exemptions  could  be 
implemented  in  the  future,  how  the 
Agency  can  ensure  consistency  with 
Montreal  Protocol  requirements,  and 
what  procedures  should  be  used  for 
evaluating  and  granting  them. 

G.  Record-keeping  and  Reporting 
Requirements 

Section  603(a)  requires  EPA  within  270 
days  of  enactment  to  amend  its  current 
record-keeping  and  reporting 
requirements  to  collect  specified 
information  on  class  I  and  class  II 
controlled  substances.  The  regulations 
must  include  requirements  with  respect 
to  the  time  and  manner  of  monitoring 
and  reporting. 

Section  603(b)  provides  for  ongoing 
reporting  of  production,  import  and 
export  levels  of  class  I  and  class  II 
substances.  (While  the  statute  does  not 
impose  controls  on  the  production  and 
consumption  of  class  II  substances  until 
2015,  other  provisions  of  section  603 
require  that  EPA  monitor  and  report  to 
Congress  on  the  production, 
consumption  and  use  of  HCFCs.  The 
London  Amendments  to  the  Protocol 
likewise  require  monitoring  of  HCFCs.) 
Specifically,  that  subsection  states  that 
quarterly,  or  not  less  than  annually  as 
determined  by  EPA,  each  person  who 
produced,  imported,  or  exported  a  class 
I  or  class  II  substance  must  file  a  report 
with  the  Agency  stating  the  amount  of 
the  substance  that  was  produced, 
imported,  and  exported  by  it  during  the 
preceding  reporting  period. 

Section  603(c)  provides  for  reporting 
of  production,  import  and  export  levels 
in  the  baseline  years.  It  states  that, 
unless  such  information  has  previously 


been  reported  to  EPA,  each  person  who 
produced,  imported  or  exported  a  class  I 
or  class  II  substance  in  the  baseline  year 
must  submit  along  with  the  first  report 
due  under  section  603(b)  information  on 
the  level  of  its  activities  in  the  baseline 
year.  As  noted  earlier,  every  person  who 
is  entitled  to  baseline  allowances  for 
class  I  substances  has  been  required  to 
submit  these  data  already. 

In  the  case  of  substances  added  to  the 
class  I  or  class  II  lists  after  the  lists  are 
initially  published,  EPA's  regulations  are 
to  require  that  each  person  submit 
within  180  days  of  the  substance  being 
listed  its  production,  imports  and 
exports  of  that  substance  in  the  baseline 
year.  The  Agency  requests  comments  on 
how  a  baseline  year  for  a  newly  listed 
class  I  or  class  II  chemical  should  be 
selected. 

EPA  is  proposing  to  implement  section 
C03(b)  by  expanding  the  coveraga^of  its 
current  recording-keeping  and  reporting 
regulations  to  include  the  newly 
regulated  class  I  substances  and  by  also 
requiring  annual  reports  of  the  class  II 
substances.  In  developing  reporting 
requirements  for  its  1988  regulation  for 
the  already  regulated  class  I  substances, 
the  Agency  examined  the  issue  of 
reporting  frequency  and  determined  that 
quarterly  reports  of  both  production  and 
importation  were  needed.  Since  the 
United  States'  compliance  with  the 
Protocol's  requirements  depended  on 
companies'  compliance  with  their 
individual  limits,  it  was  important  for 
EPA  to  monitor  compliance  closely 
enough  so  that  violations  could  be 
detected  early  and  the  effects  remedied 
or  at  least  mitigated.  Quarterly  reports 
also  allowed  EPA  to  track  companies' 
allowance  accounts  for  the  purpose  of 
determining  whether  any  particular 
company  had  sufficient  allowances  to 
cover  a  proposed  trade.  The  Agency 
considered  that  annual  reporting  of 
these  activities  would  not  permit  early 
detection  and  that  monthly  reporting 
was  burdensome  both  to  industry  and  to 
EPA  without  providing  sufficiently 
greater  safeguards  against  exceedences. 

In  implementing  section  603,  the 
Agency  must  still  consider  the  United 
States'  ongoing  obligations  under  the 
Protocol  to  control  class  I  substances. 
For  the  reasons  given  in  support  of  the 
1988  rule  and  described  above,  EPA 
proposes  that  quarterly  monitoring 
reports  continue  to  be  required  for  all 
class  I  substances.  As  for  class  II 
substances,  on  the  other  hand,  neither 
the  Protocol  nor  the  CAA  imposes  any 
control  requirements  on  HCFCs  in  the 
near  term.  HCFC  reporting  requirements 
are  instead  needed  for  reports  due  to 
Congress  every  three  years  and  due  to 


the  Protocol  Secretariat  every  year.  For 
these  purposes,  the  Agency  believes  that 
annual  reporting  of  HCFC  production, 
imports  and  exports  is  sufficient. 

As  explained  in  another  section  of 
this  notice,  today's  proposed  rules 
provide  that  exporters  may  claim 
additional  allowances  only  for  exports 
to  Parties  to  the  Protocol.  EPA  proposes 
that  exporters  be  allowed  to  report  their 
exports  any  time  during  a  control  period 
in  order  to  claim  additional  consumption 
allowances.  However,  since  the  Agency 
must  report  all  exports  to  the  Secretariat 
of  the  Protocol,  any  exporter  of  class  I 
chemicals  who  has  not  already  reported 
all  of  their  exports  during  the  control 
period  must  report  them  within  45  days 
of  the  end  of  the  control  period. 

As  for  baseline  year  reports,  the 
information  required  under  section 
603(c)  for  currently  listed  class  I 
substances  has  already  been  obtained 
by  EPA.  Therefore,  there  is  no  need  for 
regulations  implementing  that 
subsection  with  respect  to  those 
chemicals.  As  for  class  II  substances.    ' 
until  the  Agency  specifies  a  baseline 
year,  reports  of  baseline  year 
production,  imports  and  exports  cannot 
be  submitted.  When  the  Agency 
specifies  a  baseline  year  or  years  for 
those  substances,  it  will  issue  an 
information  request  for  the  required 
information. 

EPA  is  proposing  regulations  to 
implement  the  subsection  with  respect 
to  later  listed  substances.  As  required 
by  section  603(c).  the  proposed 
regulations  provide  that  within  180  days 
of  EPA  adding  a  substance  to  the  class  I 
list  and  specifying  a  baseline  year  for 
that  substance,  each  person  that 
produced,  imported  or  exported  that 
substance  in  the  baseline  year  must 
report  the  levels  of  its  activities  in  that 
year. 

H.  Exchanges 

For  the  1991  CAA  control  period  only, 
EPA  revised  the  trading  provisions  of  its 
regulations  only  to  the  extent  necessary 
to  reflect  the  changes  in  chemical 
coverage  and  control  periods  under 
section  604.  The  Agency  is  today 
proposing  revised  trading  rules  to 
conform  to  the  requirements  of  section 
607  for  1992  and  for  all  following  control 
periods. 

Section  607  provides  for  trading 
between  chemicals  (since  section  604 
requires  that  each  class  I  substance  be 
reduced  according  to  the  specified 
schedule)  and  between  persons.  Trades 
between  chemicals  are  to  reflect  the 
chemicals'  relative  ODP.  To  illustrate, 
assume  a  company  having  100  baseline 
allowances  for  CFC-11  (with  an  ODP  cf 
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1)  wants  to  produce  CFC-113  (with  an 
ODP  of  .8).  It  may  trade  its  100  CFC-11 
allowances  for  125  CFC-113  allowances, 
or  it  may  obtain  CFC-113  allowances 
from  a  company  that  holds  such 
allowances. 

Section  607  requires,  however,  that 
any  trade  must  "result  in  greater  total 
reductions  in  production  in  each  year  of 
class  i  and  class  II  substances  than 
would  occur  in  that  year  in  the  absence 
of  such  transactions."  In  other  words, 
the  total  number  of  allowances  held 
after  a  trade  nrost  be  less  than  the  total 
number  of  allowances  held  before  it.  In 
the  case  of  the  trade  described  above, 
the  company  trading  in  its  100  CFC-11 
allowances  for  CFC-113  would  obtain 
less  than  125  CFC-113  allowances.  If  it 
obtained  the  CFC-113  allowances  from 
another  company,  the  transferring 
company  would  have  to  reduce  the 
number  of  allowances  it  held  after  the 
trade. 

By  contrast,  EPA's  current  regulations 
do  not  provide  for  trades  between 
chemicals,  since  the  regulations  allocate 
allowances  for  groups  of  controlled 
substances  on  an  ODP-weighted  basis, 
permitting  producers  and  importers  to 
change  their  mix  of  the  chemicals  within 
each  group.  The  Agency's  rules  also  do 
not  require  that  trading  result  in  greater 
overall  reductions  than  would  otJherwise 
occur. 

Section  607(c)  sets  forth  three  criteria 
any  transferring  company  must  meet  in 
order  to  satisfy  the  requirement  that  its 
trade  result  in  less  total  production  or 
consumption:  "the  transferor  of  such 
allowances  (must)  be  subject,  under 
such  rules,  to  an  enforceable  and 
quantifiable  reduction  in  annual 
production  which — 

(1)  Exceeds  the  reduction  otherwise 
applicable  to  the  transferor  under  this 
btle, 

(2)  Exceeds  the  production  allowances 
transferred  to  the  transferee,  and 

(3)  Would  not  have  occurred  in  the 
absence  of  such  a  transaction." 

The  first  criterion  makes  clear  that 
any  transfer  is  subtracted  from  the 
transferor's  allowable  production 
(which  reflects  the  applicable  reduction 
requirements),  not  from  the  transferor's 
baseline.  The  second  criterion  requires 
that  the  amount  subtracted  from  the 
transferor's  production  be  more  than  the 
amount  transferred  (the  "offset").  The 
final  criterion  provides  that  the  offset 
must  result  in  reductions  greater  than 
what  would  have  occurred  otherwise. 
Under  section  607(d)  these  same  criteria 
apply  to  transfers  of  consumption 
allowances,  as  well. 

Illustrating  again  with  the 
hypothetical  company  described  above, 
assume  the  company  has  only  100  CFC- 


11  allowances  for  the  current  control 
period.  Although  the  ratio  of  the  ODPs 
of  CFC-11  and  CFC-113  is  1:.8.  when  the 
company  trades  its  100  CFC-11 
allowances,  it  obtains  less  than  125 
CFC-113  allowances.  How  much  less 
depends  in  part  on  whether  the 
company  would  have  used  all  of  its  100 
CFC-11  allowances  in  the  absence  of  a 
trade.  If  there  is  reason  to  believe  that 
the  company  would  have  used  only  50  of 
its  100  allowances  had  the  trade  not 
taken  place,  the  company  would  obtain 
from  its  trade  less  than  63  CFC-113 
allowances.  How  much  less  depends  on 
what  offset  factor  EPA  finds  appropriate 
to  apply  to  transfers  generally. 

Implementing  the  requirement  that 
allowances  be  traded  between 
chemicals  on  an  ODP-weighted  basis  is 
straightforward  and  EPA  proposes  it 
here:  The  number  of  allowances  for  the 
chemical  being  traded  is  multiplied  by 
the  ODP  of  that  chemical,  and  the 
product  (in  ODP)  is  then  divided  by  the 
ODP  of  the  chemical  for  which 
allowances  are  being  sought.  The 
quotient  is  the  number  of  allowances  for 
the  chemical  being  sought  that  the  trade 
can  yield.  In  the  case  of  the  company 
described  above,  its  100  CFC-11 
allowances  would  be  multiplied  by  1.0, 
since  the  ODP  of  CFC-11  is  1.0.  The 
resulting  100  ODP-equivalents  would 
then  be  divided  by  .8  (the  ODP  of  CFC- 
113)  for  a  result  of  125  CFC-113 
allowances. 

How  to  implement  the  requirement 
that  every  trade  result  in  less  total 
production  or  consumption  than  what 
would  have  occurred  otherwise  is  far 
less  straightforward.  The  Amendments 
and  their  legislative  history  do  not 
address  how  large  the  offset  should  be 
or  how  to  determine  what  would  have 
occurred  otherwise.  Both  decisions  are 
left  to  the  Administrator's  discretion. 

In  arriving  at  its  proposed  decisions, 
EPA  first  considered  how  to  determine 
what  would  have  occurred  otherwise. 
One  might  assume  that  companies 
produce  and  import  to  the  last  kilogram 
permitted  by  the  allowances  they  hold, 
in  which  case  trading  would  not  affect 
the  total  number  of  allowances  used, 
only  the  type  or  ownership  of  those 
allowances.  However,  such  an 
assumption  is  not  borne  out  by  EPA's 
experience  implementing  the  current 
stratospheric  ozone  rules  and  other 
regulatory  programs.  In  the  first  control 
period  under  the  stratospheric  ozone 
regulations,  producers  on  average  used 
orUy  77%  of  the  allowances  they  held. 
High  excise  taxes  and  resulting  high 
costs  of  controlled  substances  were  one 
factor  in  apparently  depressing  demand 
to  less  than  what  producers  could  have 
supplied.  The  experience  of  other  EPA 


programs,  moreover,  suggests  that 
companies  generally  do  not  operate 
right  up  to  the  allowable  limit,  but 
instead  operate  short  of  it  to  allow  for 
test-to-test  or  production  variability. 
Building  in  a  "margin  of  error"  provides 
a  company  with  insurance  that  when  its 
tests  show  compliance  with  applicable 
requirements,  EJPA's  tests  will  show  the 
same. 

Fulfilling  the  third  criterion  of  an 
adequate  offset  thus  seems  to  require 
that  the  Agency  determine  (1)  how  much 
companies  would  have  produced  or 
imported  in  the  absence  of  a  trade,  and 
(2)  what  margin  of  error,  if  any, 
companies  build  into  their  compliance 
with  the  reduction  requirements.  As  to 
the  first  determination,  the  Agency  does 
not  believe  that  it  has  or  will  have  a 
sufficient  basis  for  ascertaining  how 
many  allowances  a  company  would 
have  used  if  a  trade  did  not  occur.  To 
make  such  a  determination,  EPA  would 
have  to  predict  the  market  demand  for 
the  chemical  involved  in  the  trade  and 
the  sensitivity  to  the  market  of  the 
company  proposing  to  trade.  Predicting 
either  would  be  extremely  difficult  to 
do,  considering  the  many  chemical-  and 
company-specific  factors  that  the 
Agency  would  have  to  weigh. 

Predicting  overall  market  demand  for 
any  particular  chemical,  for  instance, 
would  require  analysis  of  the  effect  of 
the  excise  tax,  consumer  avoidance  of 
ozone-depleting  substances,  forecasted 
summertime  temperatures  (since  a  hot 
summer  would  presumably  drive  up 
demand  for  CFC  coolants),  and  the 
availability,  price  and  safety  of 
substitute  cliemicals,  among  other 
things.  Predicting  a  company's  response 
to  the  market  would  require  analysis  of 
that  company's  profit  margins, 
marketing  strategy,  and  contract 
obligations.  Predictions,  moreover, 
would  have  to  be  made  quickly,  as 
companies  use  trading  at  least  in  part  to 
respond  to  changes  in  operations  or 
market  demand. 

Notably,  in  the  case  of  trades  between 
Protocol  Parties,  Congress  specified  the 
basis  for  discounting  trades  to  refiect 
any  past  decisions  by  companies  to 
produce  or  import  less  than  their 
allowable  levels.  Section  616(a)(1)(C) 
provides  that  the  allowable  production 
of  the  transferring  Party  be  reduced  to 
an  amount  equal  to  the  average  of  the 
national  production  for  the  three  years 
prior  to  the  trade  less  the  amount 
transferred,  unless  other  specified 
calculations  yield  an  even  lower  result. 
Thus,  for  example,  to  the  extent  United 
States  companies  produced  less  than 
allowed  during  the  three  years  prior  to 
an  international  trade,  the  total  United 
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States  allowable  production  would  have 
to  be  reduced  by  the  average  amount 
they  underproduced  plus  the  amount 
transferred  in  the  trade.  Congress  in  this 
way  used  past  production  and 
consumption  levels  as  a  predictor  of 
production  and  consumption  levels  in 
the  future  for  discounting  purposes. 

Congress  specified  no  such  predictors 
of  future  production  or  consumption  for 
the  purpose  of  discounting  domestic 
trades.  EPA,  moreover,  does  not  believe 
it  appropriate  to  extend  Congress' 
approadi  to  discounting  international 
trades  to  domestic  trades,  because  there 
is  no  assurance  that  a  company  in  any 
particular  year  will  produce  no  more 
(and  no  less)  than  it  has  on  average  in 
the  preceding  three  years.  Market 
demands  and  the  company's  situation 
could  have  changed  from  one  year  to  the 
next.  In  addition,  given  the  significant 
yearly  reductions  required  under  section 
604,  the  average  level  of  production  for 
the  preceding  three  years  is  likely  to  be 
more  than  the  applicable  allowable  level 
for  the  current  year. 

Lacking  a  crystal  ball  or  unlimited 
resources,  the  Agency  is  not  equipped  to 
predict  what  a  company  would  have 
done  if  a  trade  did  not  occur.  Moreover, 
EPA  believes  that  as  class  I  substances 
are  phased  down,  demand  for  these 
substances  will  at  least  stay  even  with 
the  shrinking  supply,  making  it 
increasingly  unlil^ely  that  companies 
will  produce  or  import  short  of  their 
allowable  levels.  The  Agency  therefore 
proposes  to  presume  in  calculating  any 
offset  that  the  transferring  company 
would  have  used  the  allowances  being 
transferred  if  the  trade  did  not  occur, 
unless  EPA  has  clear  evidence  that  the 
company  would  not  have  used  the 
allowances  absent  the  trade.  EPA  seeks 
public  comment  on  ways  it  might 
evaluate  whether  allowances  that 
companies  propose  to  trade  would  have 
bean  used  in  the  absence  of  such  a 
trade. 

By  contrast,  EPA  does  believe  it  has  a 
basis  for  concluding  that  companies  are 
likely  to  build  in  a  small  margin  of  error 
in  complying  with  reduction 
requirements,  and  consequently 
proposes  to  include  the  amount  of  that 
margin  in  any  offset.  The  Agency  and 
industry  have  considered  in  past 
rulemakings  the  level  of  precision  in 
measurements  of  ozone-depleting 
substances.  An  EPA-sponsored 
engineering  analysis  determined  that 
production  could  be  weighed  to  an 
accuracy  of  0.1  percent  through  use  of 
analytical  scales  with  high  standards  of 
measurement  accuracy.  This  analysis 
has  been  confirmed  by  producer 
inspections  carried  out  to  date  that 


indicate  that  the  production  numbers 
reported  by  the  producer  (and  verified 
by  on-site  inspections)  are  very  accurate 
and  could  be  as  accurate  as  a  fraction  of 
a  percent.  Industry,  on  the  other  hand, 
argued  in  comments  on  the  1988  rule 
that  a  2.0  percent  margin  was  needed  to 
account  for  equipment  and  human  error. 

Because  demand  was  less  than 
available  supply  for  the  first  control 
period  under  EPA's  regulations, 
companies  produced  and  imported  less 
than  their  allowances  authorized.  The 
production  and  consumption  reports 
submitted  to  EPA  therefore  do  not 
indicate  what,  if  any,  margin  of  error  the 
companies  would  have  built  into  their 
compliance  strategy.  Lacking  any 
empirical  evidence  of  what  margin  of 
error  companies  would  choose  to 
include,  the  Agency  believes  it 
appropriate  to  assume  that  companies 
will  build  in  at  least  a  0.1  percent  margin 
to  guard  against  measurement  error. 
Even  though  industry  itself  has  argued 
that  a  2.0  percent  margin  is  appropriate 
for  that  purpose,  EPA  believes  that  the 
increasingly  high  value  (as  a  result  of 
shrinking  supply)  of  class  I  substances 
will  drive  companies  to  be  as  accurate 
as  possible  in  their  measurements.  In 
short,  those  companies  that  do  not 
already  possess  the  best  available 
measurement  equipment  identified  by 
EPA  will  likely  acquire  it.  The  Agency 
therefore  proposes  that  the  required 
offset  be  at  least  0.1  percent  of  the  total 
amount  traded  to  account  for 
companies'  probable  inclusion  of  a  0.1 
percent  margin  to  account  for 
measurement  error  in  complying  with 
applicable  requirements. 

EPA  is  aware  that  auto  makers 
generally  build  in  a  margin  of  error  in 
complying  with  emission  requirements 
to  account  for  production  as  well  as 
measurement  variability.  Since  every 
vehicle  is  required  to  meet  applicable 
standards,  slight  differences  in 
production  could  result  in  vehicles  with 
slightly  different  emissions.  However, 
for  producers  and  importers  of  ozone- 
depleting  substances  there  is  no  need  to 
build  in  a  margin  of  error  to  account  for 
production  variability.  The  section  604 
reduction  requirements  are  applicable  to 
annual  production  and  import  ievels,  not 
batches  of  production  or  imports.  If 
companies  carefully  monitor  their 
production  and  import  levels,  they  may 
use  every  available  allowance  to  the 
extent  measurement  variability  is  not  a 
factor.  Therefore,  EPA  believes  it 
unnecessary  to  increase  the  offset 
requirement  to  account  for  production 
variability. 

Section  607  provides  that  any  trade 
result  in  an  offset  greater  than  any 


margin  of  error  that  the  transferring 
company  would  have  provided  in 
complying  with  the  reduction 
requirements.  How  much  greater  is  the 
issue  at  hand.  The  only  explicit 
guidance  provided  by  that  section  is  that 
the  offset  be  "enforceable  and 
quantifiable,"  that  is,  not  so  small  as  to 
be  unmeasurable  by  available 
equipment  and  techniques.  Implicit  in 
the  offset  requirement  itself,  though,  is 
that  trades  are  to  benefit  not  only  the 
regulated  industry  but  the  environment 
as  well.  At  the  same  time.  Congress 
provided  for  trading  primarily  to  afford 
industry  flexibility  in  meeting  the 
required  reduction  requirements.  Placing 
too  high  an  offset  burden  on  trades 
would  eviscerate  Congress'  purpose  in 
allowing  such  transfers.  Indeed,  inter- 
pollutant  trades  are  vital  if  companies, 
assigned  allowances  according  to  their 
1986  production  mix,  are  to  reallocate 
allowances  among  chemicals  to  reflect 
changes  in  market  demand  for 
individual  chemicals  based  on 
technological  developments  in 
substitutes  for  each  listed  chemical. 
As  discussed  above.  EPA  believes 
that  the  best  available  measurement 
techniques  permit  measurement  of  class 
I  substances  to  an  accuracy  of  0.1 
percent  of  the  total.  Its  experience  to 
date  indicates  numbers  generated 
through  the  record-keeping  and 
reporting  requirements  and  verified 
through  on-site  inspection  are 
enforceable  and  quantifiable  at  that 
level  of  offset.  The  minimum  offset  that 
would  be  "enforceable  and 
quantifiable"  could  thus  be  0.1  percent 
of  the  number  of  allowances  traded.  To 
ensure  that  an  enforceable  and 
quantifiable  reduction  had  occurred. 
EPA  could  set  the  offset  at  0.1  percent 
and  require  that  the  best  measuring 
techniques  be  used  to  guarantee  that  at 
least  a  reduction  in  excess  of  the  actual 
amount  transferred  had  occurred. 

To  gain  insight  into  the  environmental 
implications  of  different  offset  factors, 
the  Agency  multiplied  the  number  and 
volume  of  intercompany  trades  that 
•occurred  during  the  first  control  period 
as  well  as  the  volume  of  intracompany 
trades  that  EPA  believes  would  have 
taken  place  to  meet  market  demand  if 
the  companies  had  had  to  trade  to 
change  their  mix  of  chemicals  by  a 
range  of  possible  offset  factors. 
Applying  offsets  of  0.1, 1.0  and  2.0 
percent,  EPA  calculated  that  the  trades 
during  the  first  control  period  would 
have  netted  5,700,  57,000  and  114,000  of 
additional  ODP  reductions  in  the 
originally  regulated  CFCs  than  would 
have  otherwise  occurred. 
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In  selecting  an  offset  factor,  the 
Agency  it  also  concerned  that  the  offset 
not  significantly  discourage  trading.  The 
Agency  coniriders  trading  important  to 
reducing  the  costs  of  phasing  out  ozone- 
depleting  substances.  As  noted 
previously,  for  companies  to  change 
their  mix  of  chemicaJs  from  the  mix  they 
had  in  the  baseline  year,  they  will  have 
to  trade  allowances.  For  companies  to 
shift  among  themselves  the  production 
and  import  of  various  chemicals  as  the 
market  demands  will  also  require 
trading.  Providing  companies  with  the 
flexibility  to  respond  to  the  market  is 
one  way  of  minimizing  the  costs  of 
control. 

EPA  is  unable  to  precisely  determine 
to  what  extent  possible  offset  factors 
would  discourage  trading.  Different 
companies  would  likely  respond 
differently.  Some  importers  are  small, 
for  example,  and  any  offset  would  likely 
be  a  significant  burden.  Without 
knowing  more,  the  Agency  considers  it 
prudent  to  propose  an  offset  factor  of  1.0 
percent.  It  is  substantially  greater  than 
an  offset  factor  of  0.1  percent  that  would 
meet  the  minimum  requirements  of  being 
quantifiable  and  enforceable.  It  is  also 
substantially  greater  than  the  0.1  percent 
margin  of  error  that  EPA  believes 
companies  will  likely  provide  in 
complying  with  the  applicable 
requirements.  Moreover,  an  offset  factor 
of  1.0  percent  would  gamer  benefits  to 
the  environment  without  significantly 
discouraging  trading. 

EPA  recognizes  that  a  larger  offset 
might  benefit  the  environment  more. 
However,  if  significantly  greater 
reductions  than  are  mandated  by  the 
current  phase-out  schedule  become 
necessary  or  feasible,  the  Agency  can 
directly  require  them  imder  section  606 
of  the  Act  ("'Accelerated  Schedule"). 
The  potential  adverse  consequences  of 
indirectly  requiring  a  faster  phase-out 
schedule  through  penahzing  transfers 
could  be  significant.  Indeed  any 
discouragement  of  trades  could  distort 
maAet  incentives  to  develop  substitutes 
and  could  thereby  increase  the  social 
costs  of  the  phaseout.  For  example,  a 
significantly  higher  offset  rate  might 
lead  producers  to  not  alter  their  baseline 
year  mix  of  chemicals.  If  this  happened, 
the  incentive  to  reduce  the  use  of  those 
listed  chemicals  for  which  substitutes 
first  became  available  would  be 
reduced.  Especially  since  some  CFCs 
are  likely  to  remain  less  expensive  (even 
with  the  applicable  tax)  than  their 
substitutes,  any>5Usincentive  against 
substitution  shoulobe-avoided. 

As  an  example  of  the  application  of 
the  proposed  offset  factor,  assume  one 
manufacturer  has  allowances  for  CFC- 


12  equal  to  50.000  kg  and  allowances  for 
CFC-115  equal  to  6,000  kg.  The 
manufacturer  intends  to  trade  40,000  kg 
of  CFC-12  for  CPC-115  allowances. 
Since  the  ratio  of  the  two  chemicals' 
ozone  depletion  weights  is  1:0.6,  40,000 
kg  of  CFC-12  equals  66,667  kg  of  CFC- 
115.  The  offset  percentage  of  1  percent  is 
applied  to  the  40,000  kg  to  yield  an  offset 
of  400  kg  that  must  be  deducted  from  the 
remaining  10,000  kg  of  CFC-12 
allowances.  After  completion  of  the 
inter-pollutant  trade,  the  manufacturer's 
balance  sheet  reads  9,600  CFC-12 
allowances  and  72,667  kg  allowances  of 
CFC-115.  The  Agency  proposes  that  the 
company  transferring  the  allowances 
have  its  allowance  balance  reduced  by 
the  amount  of  the  trade  plus  the  offset 
amount. 

A  final  issue  is  whether  the  offset 
factor  should  be  applied  once  or  twice  in 
the  case  of  a  single  trade  occurring 
between  manufacturers  and  chemicals. 
For  example,  if  die  manufacturer 
described  above  wanted  to  trade  its 
CFC-12  allowances  to  another 
manufacturer  who  wanted  to  produce 
CFC-115,  would  the  offset  allowance  be 
applied  to  each  step  in  the  transfer  (i.e., 
the  trade  between  producers  and  the 
trade  between  chemicals)  or  to  the 
transfer  as  a  single  event?  EPA  believes 
that  the  offset  should  be  applied  only 
once  in  this  case,  to  prevent  further 
market  distortions. 

Consistent  with  the  current 
regulations,  the  Agency  proposes  that 
requests  for  approval  of  intercompany 
and  intracompany  trades  be  submitted 
to  EPA  before  the  trades  take  place. 
EPA  maintains  current  accounts  of  all 
companies  to  ensure  compliance  with 
the  applicable  reduction  requirements. 
Within  three  working  days  of  a  request 
to  trade,  EPA  would  determine  whether 
its  records  indicate  that  the  transferor 
has  sufficient  allowances  to  trade.  If  the 
Agency  found  that  the  transferor  has 
sufficient  allowances,  it  would  notify  the 
transferor  that  the  Agency  has  no 
objection  to  the  trade,  and  it  would 
modify  its  accounts  of  the  relevant 
companies'  allowances  accordingly.  If 
the  Agency  fails  to  respond  within  three 
working  days  after  receipt  of  the 
request,  the  company  may  proceed  with 
the  trade.  However,  should  the  Agency 
find  at  a  later  date  that  the  conditions  of 
the  trade  were  not  fully  met,  it  may  take 
enforcement  action  for  any  violation 
that  occurred.  To  date,  the  Agency  has 
responded  to  all  trades  but  one  within 
three  days  of  receipt  of  the  request. 
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/.  Obtaining  Additional  AUcm-ances — 
Transformation 

1.  Requests  for  Allowances  for  Use  of 
Controlled  Substances  as  Feedstock 

As  noted  above,  section  601(11)  of  tha 
CAA  defines  production  as  "the 
manufacture  of  a  substance  from  any 
raw  material  or  feedstock  chemical "  but 
specifically  excludes  from  this  definition 
"(A)  the  manufacture  of  a  substance  that 
is  used  and  entirely  consumed  (except 
for  trace  quantities)  in  the  manufacture 
of  other  chemicals,  or  (B)  the  reuse  or 
recycling  of  a  substance."  Today  EPA  is 
proposing  to  maintain  its  current 
approach  to  implementing  exclusion  (A) 
for  all  class  I  substances  except  carbon 
tetrachloride.  Under  the  current 
approach,  firms  obtain  additional 
production  and/or  consumption 
allowances  upon  proof  that  controlled 
substances  have  been  consumed  as 
feedstocks.  The  Agency  proposes  not  to 
require  that  carbon  tetrachloride  first  be 
consumed  before  transformation 
allowances  are  granted  because  it 
represents  a  unique  situation.  The 
approach  for  implementing  601(11)  for 
this  chemical  will  be  described 
separately  at  the  end  of  this  section. 

On  June  5, 1990  (55  FR  24490)  the 
Agency  amended  its  final  rule 
implementing  the  Montreal  Protocol  to 
allow  persons  who  consume  or 
transform  controlled  substances  as 
feedstock  for  other  substances  to  claim 
an  allowance  credit  equal  to  the 
allowances  expended  for  the  production 
or  importation  of  the  controlled 
substances  (§§  82.9(e)  and  82.10(c)).  As 
with  the  additional  allowances  for 
exports,  credit  is  only  granted  after  the 
transformation  has  occurred  and  proof 
of  transformation  submitted  to  EPA.  The 
Agency  firmly  believes  that 
transformation  must  occur  prior  to 
granting  the  additional  allowances  in 
order  to  avoid  the  possibility  that 
controlled  substances  intended  for 
transformation  are  never  actually 
transformed.  Failure  to  transform 
chemicals  produced  in  excess  of 
allowable  levels  of  production  would 
adversely  affect  the  environment  and 
United  States  compliance  with  the 
Montreal  Protocol. 

Under  the  cnrrent  regulations  that 
EPA  proposes  to  retain,  persons  that 
used  and  fully  consumed  controlled 
substances  as  feedstock  (except  for 
trace  quantities)  afterwards  claim 
allowance  credits  equal  to  the 
allowances  that  were  expended  to  either 
import  or  produce  the  substances 
transformed.  To  receive  these 
allowances,  the  company  reports  the 
quantity  of  controlled  substance 
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transformed,  the  commercial  use  of  the 
new  chemical,  and  whether  the 
consumed  controlled  substance  was 
produced  or  imported.  The  Agency 
reviews  this  information  and  issues 
allowances  to  the  transforming 
company.  This  company  can  then  either 
trade  the  allowances  to  the  original 
producer  or  another  supplier  of  the 
chemical.  The  Agency  proposes  to 
mainta,ki  this  program  for  all  groups  of 
chemicals  except  Group  IV  (carbon' 
tetrachloride).  For  the  reasons  discussed 
below,  carbon  tetrachloride  will  require 
special  treatment 

2.  Carbon  Tetrachloride  Transformation 
Allowances 

The  Agency  is  proposing  a  different 
process  for  granting  allowances  for  the 
transformation  of  carbon  tetrachloride. 
As  described  above,  the  current 
regulations  require  that  companies 
transform  the  controlled  substance  and 
submit  documentation  to  EPA  that 
indeed  the  chemical  has  been 
transformed.  EPA  then  grants  the 
company  additional  allowances  that  the 
company  would,  presumably,  trade  back 
to  the  producer  of  the  controlled 
substance  that  was  transformed  so  that 
more  could  be  made.  This  approach  has 
worked  for  CFCs  at  least  in  part 
because  relatively  few  CFCs  are  used  to 
make  other  chemicals.  Requiring  that 
CFCs  be  transformed  before  additional 
allowances  are  issued  thus  has  little 
impact  on  the  number  of  allowances 
available  to  produce  CFCs. 

Unfortunately,  this  regulatory  scheme 
is  less  workable  for  carbon  tetrachloride 
because,  according  to  Agency  estimates, 
over  81  percent  of  the  carbon 
tetrachloride  produced  in  this  country  is 
used  to  produce  CFCs  or  other 
chemicals.  Since  carbon  tetrachloride 
was  mostly  transformed  in  1989  (the 
applicable  baseline  year],  companies 
will  receive  only  small  amounts  of 
baseline  allowances  for  the  production 
of  the  chemical.  (Some  companies  in 
fact  will  receive  no  allowances  because 
all  of  their  1989  production  was 
exported  or  transformed.)  These  initial 
allowances  could  be  exhausted  before 
additional  allowances  are  obtained  and 
returned  to  the  carbon  tetrachloride 
producers,  potentially  requiring  a  plant 
shut-down  or  a  stop-start  production 
cycle.  Consequently,  for  carbon 
tetrachloride  only,  EPA  is  proposing  an 
alternative  scheme  that  provides 
allowances  "up-front"  prior  to 
transformation. 

The  proposed  scheme  builds  upon  the 
current  exemption  certificate  system 
used  by  the  Internal  Revenue  Service 
(IRS)  to  implement  the  excise  tax 
described  above.  The  IRS  exempts 


companies  from  the  excise  tax  through  a 
Registration  Certification  that  states 
that  the  purchaser  of  the  carbon 
tetrachloride  covered  by  the  certificate 
agrees  to  use  the  chemical  as  a 
feedstock  chemical.  The  registration 
certificate  consists  of  a  statement 
executed  and  signed  by  the  purchaser 
under  penalties  of  perjury.  A  certificate 
may  apply  to  a  single  purchase  or  may 
cover  purchases  for  up  to  four  years 
from  its  effective  date.  The  Agency 
believes  that  this  certificate  provides 
adequate  proof  of  intent  to  purchase  a 
chemical  for  the  purpose  of  transforming 
it. 

The  Agency  notes,  however,  that  the 
certificate  does  not  record  the  amount  of 
chemical  to  be  transformed  but  simply 
states  that  all  chemical  shipments  to 
plants  or  ordered  under  specified 
purchase  orders  are  exempt  from  the 
excise  tax.  In  order  to  grant  allowances 
to  carbon  tetrachloride  producers  for 
transformations  that  will  occur  in  the 
future,  the  Agency  must  know  the  exact 
amount  intended  for  transformation. 
Consequently,  EPA  proposes  that 
carbon  tetrachloride  producers  submit 
along  with  a  signed  copy  of  the  signed 
Registration  Certification  described 
above,  a  copy  of  a  signed  contract  of 
sale,  purchase  order,  or  other  official 
document  stating  the  amount  of  the 
Group  IV  chemical  that  will  be 
transformed  and  the  date  by  which  it 
will  be  transformed.  Based  on  that 
submission,  the  Agency  would  then 
allocate  a  new  type  of  allowance,  a 
transformation  allowance,  that  would  be 
used  to  allow  the  production  of  carbon 
tetrachloride  only  for  feedstock 
purposes.  Since  transformation  credits 
would  be  granted  up-front,  proof  of 
eventual  transformation  of  the  carbon 
tetrachloride  would  not  entitle  the 
transforming  company  to  additional 
allowances  for  carbon  tetrachloride  as 
are  available  for  transformation  of  other 
chemicals.  In  addition,  since  these 
allowances  would  be  granted  to  a 
producer  upon  proof  of  another 
company's  intent  to  transform  that 
producer's  carbon  tetrachloride,  these 
allowances  would  not  be  transferable. 

Producers  of  carbon  tetrachloride 
manufactured  pursuant  to 
transformation  allowances  remain  liable 
for  the  transformation  of  the  chemical 
even  if  another  company  purchases  the 
carbon  tetrachloride  for  the  purpose  of 
transforming  it.  Section  604(a)  prohibits 
producers  of  class  I  substances  from 
exceeding  specified  percentages  of  their 
baseline  production.  Since  section  604(a) 
is  self-effectuating,  its  prohibition 
applies  to  producers  regardless  of 
whether  EPA  has  issued  implementing 


regulations,  and  the  Agency  cannot  shift 
the  liability  to  other  entities  by 
regulation.  Thus,  if  a  company  produces 
carbon  tetrachloride  in  excess  of  its 
baseline  allowances  for  that  chemical 
and  pursuant  to  transformation 
allowances,  it  will  violate  the  section 
604(a)  prohibition  if  the  chemical  is  not 
transformed.  Obviously,  a  producer  that 
sells  carbon  tetrachloride  to  another 
company  loses  direct  control  over  the 
fate  of  that  chemical.  The  producer, 
however,  could  contract  with  the 
purchaser  to  shift  the  costs  of  the 
producer  being  held  liable  for  the 
purchaser's  failure  to  transform.  For 
instance,  the  producer  could  include  in 
its  contract  of  sale  provisions  requiring 
transformation  of  the  carbon 
tetrachloride  being  sold  and  payment  of 
liquidated  damages  in  the  amount  of  any 
civil  penalties  levied  against  the 
producer  if  the  chemical  is  not  fully 
transformed.  Under  such  a  contract,  a 
producer  would  still  be  liable  for 
exceeding  its  production  cap  under 
section  604(a)  but  the  purchaser  would 
bear  the  costs  of  its  failure  to  transform. 

The  Agency  proposes  to  monitor  the 
transformation  of  carbon  tetrachloride 
through  quarterly  reports  submitted  by 
CFC  producers  and  other  transforming 
companies  as  well  as  through  periodic 
on-site  record  reviews.  Transforming 
companies  would  be  required  to  keep 
records  of  the  quantities  of  carbon 
tetrachloride  they  receive  and  to 
document  that  transformation  of  the 
same  quantity  of  carbon  tetrachloride 
had  taken  place.  The  producer  would 
have  to  document  its  production  and  be 
able  to  show  where  all  of  its  production 
was  sent.  Producers  would  be 
responsible  for  collecting,  holding,  and 
submitting  the  appropriate 
documentation  to  the  Agency.  Any 
excess  carbon  tetrachloride  not 
transformed  would  be  charged  as  a 
violation  against  the  producer  of  the 
carbon  tetrachloride.  EPA  seeks 
comment  on  how  it  might  best  ensure 
that  transformations  had  taken  place 
and  on  what  more  the  Agency  could  do 
to  facilitate  arrangements  between 
companies  to  transform  carbon 
tetrachloride. 

The  Agency  is  also  concerned  with 
the  end-of-year  operations  of  a  plant 
that  is  producing  carbon  tetrachloride 
that  must  be  transformed  by  December 
31  of  that  same  year.  The  Agency  notes 
that  the  reliance  of  granting  allowances 
up-front  presents  a  problem  at  the  end 
of  the  year  for  companies  that  have  not 
received  baseline  allowances.  In  this 
case,  companies  could  produce  carbon 
tetrachloride  during  the  last  few  weeks 
of  the  control  period  and  yet  it  would 
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not  be  transformed  until  into  the  next 
control  period.  In  such  cases,  the 
producing  company  would  be  in 
violation  of  the  Clean  Air  Act.  The 
Agency  asks  for  comments  on  this  issue 
and  others  related  to  granting 
allowances  up-front. 

Alternately,  the  Agency  could  use  the 
same  system  used  by  companies  for  the 
other  chemical  groups  whereby 
allowances  are  granted  to  a  company 
once  the  controlled  substance  has  been 
transformed.  The  transformer  is  then 
allowed  to  transfer  the  allowances  back 
to  the  original  producer  to  be  expended 
in  the  production  of  additional 
controlled  substances.  Carbon 
tetrachloride  producers  worked  under 
this  system  during  the  1991  calendar 
year  period.  The  Agency  requests 
comments  on  whether  to  continue  to  use 
the  1991  mechanism  for  transformation 
of  carbon  tetrachloride  or  to  switch  to 
granting  allowances  up-front  as 
proposed. 

K.  Obtaining  Additional  Allowances — 
Exports  to  Parties 

1.  Additional  Consumption  Allowances 

Section  601(6)  of  the  Clean  Air  Act,  as 
noted  above,  defines  the  term 
consumption  as  "the  amount  produced 
in  the  United  States,  plus  the  amount 
imported,  minus  the  amount  exported  to 
Parties  to  the  Montreal  Protocol."  This 
definition  is  generally  consistent  with 
EPA's  current  program  implementing  the 
Montreal  Protocol,  but  one  important 
difference  exists  with  regard  to  the 
destination  of  exports. 

The  Montreal  Protocol  defines 
consumption  as  production  plus  imports 
minus  exports  and  then  excludes 
exports  to  non-Parties  in  the  calculation 
of  consumption  beginning  in  1993.  In 
effect,  the  definition  under  section  601(6) 
accelerates  this  limitation  by  moving 
forward  the  effective  dale  to  January  1, 
1991  when  exports  to  non-Parties  cannot 
be  subtracted  from  consumption. 

Under  its  regulations  implementing 
t'le  Montreal  Protocol,  EPA  issued 
consumption  allowances  equal  to  the 
United  States'  total  allowable 
consumption  and  required  that 
consumption  allowances  be  expended  in 
the  production  or  importation  of  a 
controlled  substance.  It  also  allowed 
companies  to  request  additional 
consumption  allowances  upon  exporting 
any  controlled  substances  from  the 
United  Slates. 

EPA  proposes  to  amend  the  current 
program  in  order  to  implement  the 
requirements  of  the  Clean  Air  Act.  EPA 
proposes  to  grant  additional 
consumption  allowances  only  upon 
proof  of  exports  to  Protocol  Parties. 


Nations  that  are  Parties  to  the  Protocol 
are  listed  in  Appendix  B.  Since 
allowances  under  EPA's  proposed 
regulations  implementing  the  Clean  Air 
Act  would  be  chemical-specific, 
additional  consumption  allowances 
granted  by  EPA  upon  proof  of  export  to 
Parties  would  also  be  specific  to  the 
controlled  substance  exported.  The 
exporter  granted  additional  chemical- 
specific  consumption  allowances  could 
import  (or  combined  with  chemical- 
specific  production  allowance,  produce) 
that  specified  controlled  substance  or 
trade  the  allowances  to  another 
company  or  for  other  chemical-specific 
allowances. 

Under  the  Amendments  to  the 
Montreal  Protocol,  as  of  January  1,  each 
Party  shall  ban  the  export  of  Group  I 
and  Group  II  chemicals  to  any  non-Party 
and,  commencing  one  year  after  entry 
into  force  of  the  Amendments,  each 
Party  shall  ban  the  exporl  of  the 
remaining  class  I  chemicals  to  non- 
Parties  to  the  Amendments.  Upon 
ratification  of  the  Amendments  by  the 
Parties,  EPA  will  promulgate  regulations 
implementing  these  Protocol  provisions. 

2.  Authorizations  To  Convert  for  Exports 
to  Article  5  Parties 

Section  604(e)  authorizes  EPA  to 
permit  production  in  excess  of  the 
specified  production  limits  solely  for 
export  to,  and  use  in,  developing 
countries  that  are  operating  under 
article  5  of  the  Montreal  Protocol.  An 
article  5  country,  as  defined  by  the 
Protocol,  is  a  Party  that  is  a  developing 
country  whose  annual  calculated  level 
of  consumption  of  controlled  substances 
is  less  than  0.3  kilograms  per  capita  (see 
Appendix  E).  Moreover,  section  604(e) 
and  the  Montreal  Protocol  both  require 
that  any  such  additional  production  be 
solely  for  the  purposes  of  satisfying  the 
basic  domestic  needs  of  the  developing 
country  that  imports  it. 

A  threshold  issue  in  determining 
whether  to  permit  excess  production 
under  the  Protocol  or  section  604(e)  is 
who  is  an  article  5  country.  While  the 
Protocol  sets  forth  the  criteria  that  a 
country  must  meet  to  be  considered  an 
article  5  Party,  it  is  up  to  individual 
countries  to  show  that  they  meet  the 
criteria  and  intend  to  operate  under 
article  5.  To  date,  few  countries  that  the 
Protocol  Parties  have  found  to  be 
developing  have  reported  all  of  the  data 
necessary  to  determine  whether  their 
per  capita  consumption  of  controlled 
substances  is  less  than  the  relevant  cap. 
Nevertheless,  the  Protocol  Parties 
agreed  on  a  list  of  qualifying  countries 
in  Nairobi  in  June  of  1991. 

In  implementing  the  Montreal  Protocol 
previously,  EPA  relied  on  the  Protocol 


Secretariat's  representation  that  certain 
countries  had  submitted  data  sufficient 
to  show  their  consumption  was  below 
the  applicable  cap.  The  Agency  also 
determined  that  several  countries  which 
had  not  yet  supplied  the  Secretariat  with 
sufficient  data  met  the  consumption 
criterion  for  article  5  treatment  based  on 
available  information.  Relying  on  its 
own  determination,  EPA  granted  United 
States  producers  additional  production 
allowances  for  exports  to  those 
countries.  With  this  notice,  the  Agency 
proposes  to  revise  its  list  of  article  5 
countries  as  warranted  by  the  Protocol 
Parties'  agreement  in  Nairobi. 

Another  issue  raised  by  the  provision 
for  excess  production  to  supply  article  5 
countries  is  the  meaning  of  "basic 
domestic  needs."  The  Protocol  does  not 
define  the  phrase  and  its  meaning  has 
been  debated  by  the  Parties.  Some 
countries  have  argued  for  a  narrow 
construction  that  would  include  only 
providing  an  article  5  country's 
population  with  those  things  that  the 
Western  world  considers  necessities 
(e.g.,  refrigerators).  Developing  countries 
generally  have  argued  for  a  much 
broader  interpretation  that  would  cover 
imports  of  controlled  substances  for  use 
by  their  industries  to  produce  goods  for 
export  and  thereby  provide  jobs  for  their 
people.  At  their  first  meeting,  the  Parties 
agreed  to  interpret  "basic  domestic 
needs"  as  not  including  imports  of 
controlled  substances  that  would  be 
exported  in  bulk  form  (i.e.,  not  used  in 
manufacturing  a  product). 

EPA  proposes  to  define  "basic 
domestic  needs"  as  the  Parties  have 
thus  far  defined  it.  It  would  be  both 
inappropriate  and  impractical  for  EPA  to 
unilaterally  narrow  the  definition.  The 
different  constructions  that  have  been 
debated  by  the  Parties  all  have  merit, 
but  what  construction  should  be 
adopted  is  a  political  decision  for  the 
Parties  to  make.  The  negotiators  of  the 
Protocol  included  the  authorization  to 
exceed  the  production  limits  for  the 
purpose  of  "supplying  the  basic 
domestic  needs"  of  article  5  Parties  so 
that  developing  countries  would  not 
have  to  build  their  own  production 
facilities  to  supply  their  domestic  needs 
during  the  period  before  they  had  to 
begin  the  required  phase-down.  Defining 
basic  domestic  needs  more  narrowly 
than  the  Protocol  Parties  have  and  the 
developing  countries  want  could  result 
in  article  5  countries  finding  it  necessary 
to  build  the  facilities  that  the  Protocol 
Parties  hoped  to  avoid. 

A  unilateral  effort  by  the  Agency  to 
restrict  the  use  of  exports  in  developing 
countries  would  be  of  limited  value,  as 
well.  For  example,  if  an  article  5  Party 
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imported  CFC-113  from  Japan,  the 
United  States  and  France  and  then  used 
half  of  the  total  amount  to  expand  its 
export  market,  it  could  claim  that  the 
CFC-113  that  it  got  from  the  United 
States  was  used  only  for  basic  domestic 
needs.  Moreover,  EPA  is  not  in  a 
position  to  determine  how  United  States 
controlled  substances  are  used  in 
another  country.  Making  such 
determinations  would  require  that  EPA 
have  access  to  information  that  it  has  no 
authority  to  obtain  under  other 
countries'  law. 

The  Agency  therefore  proposes  to 
authorize  excess  production  upon  proof 
of  export  to  an  article  5  country  if  the 
exporting  company  supplies  adequate 
proof  thai  the  exported  controlled 
substances  have  not  and  will  not  be 
reexported  in  bulk  form.  One  manner  of 
proof  would  be  a  contract  covering  the 
sale  of  the  controlled  substances  that 
contains  a  provision  forbidding  the 
reexport  of  the  controlled  substances  in 
bulk  form  and  providing  for  liquidated 
damages  equal  to  the  resale  price  of  the 
chemicals  in  the  event  the  provision  is 
breached.  EPA  requests  comments  on 
other  forms  such  proof  could  take. 

EPA's  current  regulatory  mechanism 
for  permitting  production  beyond  the 
specified  limits  for  exports  to  article  5 
countries  is  based  on  two  additional 
types  of  allowances:  potential 
production  allowances  and 
authorizations  to  convert.  Since  the 
Protocol  provides  that  no  Party  may 
exceed  its  applicable  cap  by  more  than 
10  percent  for  purposes  of  supplying 
article  5  countries,  the  regulations     . 
allocate  producers  10  percent  of  their 
baseline  production  allowances  as 
potential  production  allowances.  Upon 
proof  of  export  to  an  article  5  country,  a 
producer  may  obtain  from  EPA 
"authorization  to  convert"  the 
appropriate  amount  of  potential 
production  allowances  to  actual 
production  allowances. 

EPA  proposes  to  retain  this 
mechanism  in  implementing  the  section 
604(e)  exemption  from  the  phase-down 
requirements.  Moreover,  to  be 
consistent  with  chemical-specific 
prohibition  of  section  604(a).  potential 
production  allowances  and 
authorizations  to  convert  would  be 
granted  on  a  chemical-specific  basis. 

In  addition,  section  604(e)(2)(A) 
establishes  caps  on  additional 
production  for  exports  to  article  5 
countries  of  10  percent  of  baseline 
production  for  each  year  through  the 
end  of  1999  (2001  for  methyl  chloroform) 
and  15  percent  of  the  same  for  2000 
through  2010  (2002  through  2012  for 
methyl  chloroform).  EPA  proposes  to 
allocate  potential  production 


allowances  equal  to  10  percent  of  the 
baseline  production  allowances  granted 
to  each  company  for  the  years  1992 
through  1999  and  l5  percent  of  those 
allowances  for  the  years  2000  though 
2012  (with  the  appropriate  adjustments 
for  methyl  chloroform). 

Trades  of  potential  production 
allowances  and  authorizations  to 
convert  are  not  directly  addressed  by 
the  statute.  EPA  believes  that  both 
should  be  transferable  and  that  trades 
of  these  allowances  and  authorizations 
should  not  be  subjected  to  the  offset 
requirement  applicable  to  trades  of 
production  and  consumption 
allowances.  The  statute  authorizes 
trades  of  production  and  consumption 
allowances.  EPA  created  potential 
production  allowances  and 
authorizations  to  convert  to  implement 
provisions  for  exceeding  otherwise 
applicable  production  limits.  They  thus 
are  in  the  nature  of  production  and 
consumption  allowances  and  should 
likewise  be  transferable. 

It  does  not  follow,  however,  that 
trades  of  potential  allowances  and 
authorizations  to  convert  should  be 
subject  to  the  offset  requirement.  The 
statute  leaves  to£PA  how  to  implement 
the  exemption  for  production  exported 
to  developing  countries.  EPA  has  chosen 
to  implement  it  through  creation  of  these 
two  types  of  permits  which,  while 
similar  to,  are  not  the  same  as  the 
allowances  Congress  prescribed  and 
subjected  to  the  offset  requirement. 
Requiring  an  offset  in  this  context  would 
be  counterproductive,  moreover.  As 
explained  above,  the  Protocol  provides 
for  additional  production  for  export  to 
developing  countries  to  reduce  the  need 
for  these  countries  to  build  their  own 
production  facilities.  To  the  extent  an 
offset  would  reduce  the  amount  of 
controlled  substances  that  could  be 
shipped  to  an  article  5  country,  the 
effectiveness  of  the  Protocol  and  section 
604(e)  provisions  in  obviating  the  need 
for  such  facilities  would  also  be 
reduced.  The  Agency  believes  that  an 
oH'set  on  frades  of  potential  production 
allowances  or  authorizations  to  converts 
would  inappropriately  discourage  the 
supply  of  controlled  substances  to 
article  5  countries.  EPA  therefore 
proposes  that  no  offset  be  required  for 
frades  of  potential  production 
allowances  and  authorizations  to 
convert. 

L.  Additional  Production  Allowances  for 
Transfers  Among  Parties  to  the 
Montreal  Protocol 

Section  616  requires  EPA  to  issue 
regulations  within  two  years  of 
enactment  providing  for  trades  of 
allowable  production  with  other 


Protocol  Parties.  That  section  provides, 
however,  that  such  trades  may  occur 
only  if  the  transferring  country,  at  the 
time  of  the  transfer,  revises  its 
production  limits  for  the  country  to 
equal  the  lesser  of  (a)  the  maximum 
production  that  the  country  is  allowed 
under  the  Protocol  minus  the  amount 
transferred,  (b)  the  maximum  production 
that  is  allowed  under  the  country's 
applicable  domestic  law  minus  the 
amount  -transferred,  or  (c)  the  average  of 
the  country's  actual  national  production 
level  for  the  three  years  prior  to  the 
transfer  minus  the  production 
allowances  transferred. 

Section  616  does  not  limit  the  amount 
of  allowable  production  that  may  be 
transferred  to  another  Party,  nor  does  it 
require  that  the  Agency  necessarily 
permit  any  proposed  transfer  of  the 
United  States'  allowable  production  to 
another  Party.  As  is  provided  in  current 
regulations,  EPA  proposes  to  examine 
all  proposed  transfers  to  another  Party 
for  their  potential  impact  on  the 
economy,  frade  and  the  environment.  If 
the  Agency  believes  that  a  proposed 
trade  is  not  consistent  with  domestic 
policy,  it  will  disapprove  it. 

If  EPA  does  not  object  to  a  trade  to 
another  Party,  it  must  revise  the 
"production  limits  for  the  United 
States"  such  that  the  revised  Hmits  are 
the  lesser  of  the  three  factors  described 
above.  The  first  two  factors  are 
straightforward  and  would  not  require 
revision  of  the  production  limits  for  any 
company  other  than  the  company 
trading  away  its  allowable  production. 
The  applicable  limits  under  the 
Montreal  Protocol  and  Title  VI  of  the 
CAA  are  and  will  remain  dear,  and 
EPA's  regulations  do  and  will  implement 
them  by  allocating  allowable  production 
to  producers  based  on  their  historical 
market  share.  Thus,  to  the  extent  a 
fransfer  of  allowable  production  to 
another  Protocol  Party  would  reduce  the 
United  States'  allowable  production, 
that  reduction  can  be  realized  by 
reducing  the  production  allowances 
allocated  to  the  transferring  company. 

It  is  less  clear  how  to  implement  the 
required  reduction  where  the  United 
States'  annual  average  production  for 
the  preceding  three  years  governs  the 
amount  by  which  the  United  States' 
allowable  production  must  be  reduced 
as  a  result  of  the  transfer.  If  the 
company  transferring  its  allowable 
production  is  responsible  for  any  and  all 
of  the  difference  between  the  United 
States'  allowable  and  actual  production, 
clearly  that  company's  production 
allowances  should  be  reduced  to  reflect 
not  only  the  transfer  but  also  by  the 
amount  by  which  the  company  has 
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underpioduced  in  previous  years.  But  if 
one  or  more  other  producers  are  even 
partly  responsible  for  any  such  shortfall 
between  allowable  and  actual 
production,  is  it  appropriate  to  reduce 
their  production  allowances  because 
another  producer  chooses  to  transfer  its 
allowable  production  to  a  Protocol 
Party?  EPA  thinks  not.  The  Agency 
therefore  proposes  that  the  transferring 
company's  production  allowances  be 
reduced  by  the  amount  transferred  plus 
the  amount  by  which  the  United  States* 
average  annual  production  for  the  three 
previous  years  is  less  than  the  United 
States'  allowable  production. 

Section  616(a)(2)  provides  that  the 
United  States  may  accept  transfers  of 
allowable  production  from  other  Parties 
if  EPA  finds  that  the  transferring  Party 
has  reduced  its  allowable  production  in 
the  same  manner  as  provided  with 
respect  to  transfers  from  the  United 
States.  EPA  has  neither  the  resources 
nor  the  expertise  to  independently 
ascertain  whether  another  country  has 
effectively  changed  its  production  limits 
in  the  manner  required.  Consequently, 
the  Agency  proposes  that  it  make  the 
required  finding  where  the  principal 
diplomatic  representative  in  the 
transferring  country's  embassy  in  the 
United  States  signs  a  statement  that  the 
transferring  country  has  revised  its 
production  limits  in  the  manner 
specified  by  section  616(a).  Such  a 
statement  ought  to  be  adequate 
assurance  that  the  transferring  country 
has  indeed  revised  its  production  limits. 
In  addition,  it  would  be  the 
responsibility  of  the  United  States 
company  seeking  approval  of  the 
transfer  from  abroad  to  obtain  the 
required  written  statement. 

VI.  Section-By-Section  Description 

The  following  is  a  section-by-section 
description  of  today's  proposed  rule. 

A.  Authority  Citation 

The  citation  for  the  regulations  is 
sections  604.  607  and  616  of  the  Clean 
Air  Act  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990  (42  U.S.C. 
7671). 

B.  Section  82.1 — Purpose  and  Scope 

This  section  states  that  the  purpose  of 
the  regulations  is  to  implement  the 
Montreal  Protocol  and  sections  604,  607 
and  616  of  the  Clean  Air  Act. 

C.  Section  82.2— Effective  Date 

EPA  proposes  January  1, 1992  as  the 
effective  date  of  these  regulations.  The 
temporary  final  rule  recently 
promulgated  by  EPA  was  effective 
January  1. 1991  and  established 


requirements  only  for  the  1991  control 
period  which  ends  December  31, 1991. 

D.  Section  82.3— Definitions 

Several  definitions  are  revised  to 
conform  to  the  definitions  set  forth  in 
section  601  of  the  CAA.  In  particular,  the 
terms  "import"  and  "production"  are 
changed  to  conform  to  their  section  601 
counterparts,  and  "control  period"  is 
redefined  to  include  the  calendar  year 
period  specified  by  section.  Production 
does  include  spills  that  may  occur  as 
discussed  in  a  previous  rulemaking  on 
spills  promulgated  by  the  Agency  (55  FR 
24490). 

Section  601(7)  defines  the  term  import 
as  meaning  to  land  on,  bring  into, 
introduce  into,  or  attempt  to  land  on. 
bring  into,  or  introduce  into,  any  place 
subject  to  the  jurisdiction  of  the  United 
States,  whether  or  not  such  landing, 
bringing  or  introduction  constitutes  an 
importation  within  the  meaning  of  the 
customs  laws  of  the  United  States.  This 
definition  is  somewhat  broader  than  the 
current  regulatory  definition,  and  so  the 
Agency  proposes  to  revise  the 
regulations  to  track  the  statutory 
language.  However,  as  described  above, 
ships  off-loading  used  or  excess 
domestically  produced  controlled 
substances  are  exempt  as  companies 
operating  under  the  Maquiladora 
Accord. 

Section  601(7)  does  not  define 
importer.  The  Agency  proposes  to  define 
an  importer  as  the  importer  of  record 
listed  on  United  States  Customs  Service 
Form  7501  (although  not  for  establishing 
the  baseline).  The  Agency  uses  this 
definition  in  its  current  program  and  has 
found  it  effective  in  monitoring 
compliance  with  the  program. 

The  Amendments  also  do  not  define 
export.  EPA  proposes  to  retain  its 
current  regulatory  definition  of  that 
term,  which  is  the  transport  of 
controlled  substances,  either  virgin, 
used  or  recycled,  from  within  the  United 
States  or  its  territories,  excluding  United 
States  military  bases  and  ships  for  on- 
board use,  to  outside  the  United  States 
or  its  territories.  EPA  also  proposes  to 
continue  to  use  its  definition  of  exporter 
as  one  who  contracts  to  sell  controlled 
substances  for  export,  or  transfers 
controlled  substances  to  his  affiliate  in 
another  country.  The  Agency  has  used 
this  definition  in  the  past  to  assign 
additional  consumption  allowances. 

Finally,  EPA  proposes  to  retain  its 
definition  of  "controlled  substance" 
(and  include  the  class  I  substances  in 
the  Appendix  referenced  by  the 
definition).  This  definition,  which  is 
based  on  its  Protocol  counterpart  and 
includes  elaboration  accepted  by  the 
Parties,  distinguishes  between  bulk 


chemicals,  which  are  regulated,  and 
products,  which  are  not  regulated  under 
section  604.  "Controlled  substance" 
means  any  substance  listed  in  appendix 
A  to  this  part,  whether  existing  alone  or 
in  a  mixture,  but  excluding  any  such 
substance  or  mixture  that  is  in  a 
manufactured  product  other  than  a 
container  used  for  the  transportation  or 
storage  of  the  substance  or  mixture.  Any 
amount  of  a  listed  substance  which  is 
not  part  of  a  use  system  containing  the 
substance  is  a  controlled  substance.  If  a 
listed  substance  or  mixture  must  first  be 
transferred  from  a  bulk  container  to 
another  container,  vessel,  or  piece  of 
equipment  in  order  to  realize  its 
intended  use,  the  listed  substance  or 
mixture  is  a  controlled  substance. 

£".  Section  82.5— Prohibitions 

EPA  proposes  in  this  section  to 
prohibit  persons  from  producing  or 
importing  controlled  substances  in 
excess  of  the  production  allowances, 
consumption  allowances  and 
transformation  allowances  they  hold.  In 
addition,  this  section  would  prohibit 
persons  from  producing  or  importing 
more  than  150  percent  of  their  baseline 
levels  of  Group  I  chemicals  between  July 
1, 1991  and  December  31, 1992,  except  to 
the  extent  they  had  obtained  additional 
allowances  for  exporting  to  Parties  in 
general  or  article  5  countries  in 
particular,  for  transforming  Group  I 
substances  or  for  obtaining  allowable 
production  from  another  Protocol  Party 
during  the  same  six-month  period.  This 
added  restriction  on  Group  I  chemicals 
ensures  that  the  United  States  continues 
to  meet  its  obligations  under  the 
Montreal  Protocol. 

F.  Sections  82.5  and  82.&— 
Apportionment  of  Baseline  Production 
and  Consumption  Allowances 

In  these  sections,  EPA  proposes  each 
company's  baseline  production  and 
consumption  allowances  for  each 
chemical  within  the  five  groups  of  class 
I  substances.  The  Agency  proposes  to 
reserve  the  apportionment  of 
allowances  for  class  II  substances  for 
the  reasons  given  above. 

A  general  explanation  of  how  EPA 
calculated  each  company's  baseline 
allowances  is  provided  above.  As  noted, 
to  establish  baseline  allowances  for  the 
groups  of  newly  regulated  chemicals, 
EPA  obtained  information  on  and 
documentation  of  companies'  1989 
production,  import  and  export  of  these 
chemicals  through  a  request  issued 
under  section  114  of  the  Act.  Because 
section  601(11)  excludes  from  the 
definition  of  production  the  amount  of  a 
chemical  used  and  entirely  consumed 
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(except  for  trace  quantities)  in  the 
production  of  another  chemical,  the 
Agency  also  requested  companies  that 
had  consumed  or  transformed  the 
regulated  chemicals  as  feedstock  in  the 
manufacture  of  another  chemical  to 
supply  information  documenting  the 
transformation.  Based  on  this 
information,  the  Agency  calculated 
companies'  baseline  production  and 
consumption  allowances  for  the  groups 
of  newly  regulated  chemicals  specified 
by  section  602  (i.e..  Group  III— the  newly 
regulated  CFCs;  Group  IV — carbon 
tetrachloride;  and  Group  V — methyl 
chloroform).  Baseline  production 
allowances  were  calculated  by 
excluding  from  the  amount  of  the  newly 
regulated  chemicals  produced  in  1989 
the  amount  of  those  chemicals 
transformed  in  the  same  year.  The 
Agency  attempted  to  trace  every 
discrete  amount  of  a  chemical  that  had 
been  transformed  to  the  producer  of  that 
discrete  amount  of  chemical  and 
exclude  that  amount  from  the  producer's 
baseline  allowances.  In  some  cases, 
however.  EPA  was  unable  to  track  the 
chemical  transformed  to  its  original 
producer.  To  account  for  these 
unassignable  amounts  of  transformed 
chemicals.  EPA  applied  a  correction 
factor  to  distribute  them  among 
producers  of  the  relevant  chemicals 
based  on  their  respective  market  shares. 

The  Agency  believes  that  this  is  a  fair 
way  of  allocating  transformation 
amounts  to  the  producers  of  these 
chemicals,  with  the  larger  producers 
receiving  the  larger  share  of  the 
documented,  but  unassignable, 
transformation  amounts.  This  approach 
is  also  consistent  with  that  taken  by  the 
Agency  in  a  previous  rulemaking 
apportioning  baseline  allowances.  In 
that  rulemaking.  EPA  decided  that 
documented,  but  unassignable,  exports 
of  the  regulated  CFCs  and  halons  should 
be  allocated  to  producers  based  on  their 
relative  market  share.  As  a  result,  larger 
producers  had  their  consumption 
allowances  decreased  more  than 
smaller  producers. 

EPA  determined  each  company's 
consumption  allowances  by  performing 
the  consumption  equation  for  each 
company  based  on  that  company's 
documented  producton,  imports  and 
exports.  For  the  chemicals  for  which  the 
Agency  is  establishing  baseline 
allowances  in  this  rule,  EPA  was  able,  in 
most  cases,  to  track  all  exports  back  to 
the  exported  chemicals'  producers. 
However,  it  was  also  necessary  to 
allocate  unassignable  exports  to 
producers  in  a  manner  similar  to  the 
method  used  to  allocate  unassignable 
transformation  amounts  to  producers.  In 


addition,  since  the  Protocol  as  construed 
by  the  Parties  and  EPA's  rule  do  not 
count  imports  transformed  in  the 
manufacture  of  other  substances  against 
applicable  consumption  limits,  the 
Agency  has  not  counted  baseline  year 
imports  transformed  in  the  manufacture 
of  other  substances  in  calculating 
baseline  consumption  allowances.  (See 
55  FR  24491;  June  15. 1990.) 

In  developing  chemical-specific 
allowances  for  Group  I  and  II  controlled 
substances,  the  Agency  reviewed  the 
original  data  submitted  in  compliance 
with  the  section  114  information  request 
promulgated  in  1987.  Producers  received 
chemical-specific  production  allowances 
based  on  what  they  had  reported  as 
production  in  1988,  excluding  any 
production  that  was  used  and  consumed 
as  a  feedstock  for  another  chemical. 
Producers  and  importers  of  these 
chemicals  received  chemical-specific 
consumption  allowances  based  on  their 
reported  production,  imports  and 
exports  of  these  chemicals.  The  Agency 
further  adjusted  individual  consumption 
allowances  within  these  two  groups  to 
take  account  of  the  unattributed  exports. 
Chemical-specific,  unattributed  exports 
were  apportioned  to  each  consumption 
allowance  holder  based  on  the 
percentage  share  of  the  market  that 
producer  and/or  importer  held  for  that 
chemical. 

C.  Section  82.7— Granting  of 
Allowances  for  Groups  I,  II,  III.  IV.  and 
V  Controlled  Substances 

This  section  allocates  percentages  of 
baseline  allowances  for  Group  I,  Group 
II.  Group  III,  Group  IV  and  Group  V 
controlled  substances  for  all  control 
periods  until  the  year  2000  and  beyond 
according  to  the  schedule  presented  in 
section  604.  Baseline  production  and 
consumption  allowances  are  chemical- 
specific. 

H.  Section  82.9— Availability  of 
Additional  Production  Allowances 

This  section  proposes  to  grant  persons 
with  baseline  production  allowances  for 
any  controlled  substance  potential 
production  allowances  equal  to  10 
percent  of  their  basehne  allowances  for 
that  chemical  for  each  year  from  1992 
through  1999  and  15  percent  for  each 
year  from  2000  through  2010  (with 
adjustments  for  methyl  chloroform). 
Potential  production  allowances  may  be 
converted  to  production  allowances 
with  proof  of  export  to  a  developing 
country  that  is  operating  under  article  5 
of  the  Protocol,  as  specified  under 
§  82.11. 

A  company  can  also  increase  or 
decrease  its  production  allowances  by 
trading  with  another  Party  to  the 


Protocol.  Fof  trades  to  another  Party,  the 
submission  must  include  the  identity 
and  address  of  the  person,  the  identity 
of  the  Party,  the  names  and  telephone 
numbers  of  contact  persons  for  the 
person  and  for  the  Party,  the  chemical 
and  level  of  production  being 
transferred  and  the  control  period  to 
which  the  transfer  applies.  For  trades  to 
the  United  States,  similar  information  is 
required  except  the  transferring  Party 
must  submit  a  document  from  that 
nation's  embassy  in  the  United  States 
stating  that  it  has  revised  its  production 
limits  according  to  the  conditions  stated 
in  section  616. 

Finally,  EPA  proposes  that  a  company 
may  receive  additional  production 
allowances  for  the  transformation  of  a 
Group  I,  II,  III  and  V  chemical.  To  obtain 
additional  production  allowances  for  the 
transformation  of  these  chemicals,  a 
person  must  submit  a  request  for 
production  allowances  that  would 
include  the  identity  and  address  of  the 
person,  the  name,  quantity  of  the 
controlled  substance  used  and  entirely 
consumed  in  the  manufacture  of  another 
chemical  and  a  copy  of  the  invoice  or 
recent  documenting  the  sale  from  the 
producer  of  the  chemical  to  the  period, 
and  the  name,  quantity  and  verification 
of  the  commercial  use  of  the  resulting 
chemical.  The  Agency  uses  this 
information  to  confirm  that  indeed  the 
chemical  was  transformed,  and  that 
production  allowances  were  used  to 
produce  the  chemical.  If  the  transformed 
chemical  were  imported,  the  company 
would  only  receive  consumption 
allowances,  since  only  domestic 
consumption  allowances  were 
consumed  to  bring  the  chemical  into  the 
country. 

Carbon  tetrachloride  producers  may 
receive  transformation  allowances  thai 
are  used  to  produce  carbon 
tetrachloride,  based  on  certifications 
made  by  transforming  companies  that 
they  will  indeed  transform  the  carbon 
tetrachloride  and  contracts  of  sale 
indicating  the  amount  of  the  chemical 
sold.  The  Agency  proposes  that  requests 
for  transformation  allowances  be 
accompanied  by  a  copy  of  the  IRS 
certificate  that  producers  must  obtain  to 
be  exempted  from  the  excise  tax  as  well 
as  of  the  contract  with  the  transforming 
company  indicating  what  amount  of 
carbon  tetrachloride  it  will  transform. 
EPA  may  consider  additional 
information  such  as  verification  of 
intended  use  of  the  resulting  chemical. 
Producers  remain  liable  for  the 
transformation  of  carbon  tetrachloride. 
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/.  Section  82.10—A  vai lability  of 
Additional  Consumption  Allowances 

Companies  can  receive  additional 
consufflption  allowances  for  exports  to 
Parties.  EPA  proposes  that  companies 
submit  the  identical  information  as 
required  for  authorization  to  convert  for 
exports  to  article  S  countries.  However, 
no  deiBonstration  that  the  controlled 
substances  will  not  be  reexported  would 
be  required. 

Companies  can  also  receive 
additional  consumptitHi  allowances  for 
the  transformation  of  a  controlled 
substance.  Any  application  for 
additional  production  allowances  for  the 
transformation  of  a  controlled  substance 
would  also  be  treated  as  an  appHcation 
for  additional  consumption  allowances. 

/.  Section  82.  H — Exports  to  Article  5 
I'orties 

Companies  may  obtain  authorization 
to  convert  potential  production 
allowances  to  production  allowances  by 
exporting  controlled  substances  to 
developing  countries  that  come  under 
article  5  of  the  Montreal  Protocol. 

The  proof  required  by  EPA  in  order  to 
grant  authorization  to  convert  potential 
production  allowances  for  exports  to 
article  5  countries  includes  the 
following:  The  identities  and  the 
addresses  of  the  exporter  and  the 
recipient  of  the  export;  the  Exporter's 
Identirication  Number  (EIN]  listed  on 
the  United  States  Census  Export 
Declaration  form;  the  names  and 
telephone  numbers  of  contact  persons 
for  the  exporter  and  the  recipient;  the 
quantity  and  type  of  controlled 
substance;  the  source  of  the  controlled 
substance  and  the  date  purchased;  the 
date  on  which  and  the  port  from  which 
the  controlled  substance  was  exported 
from  the  United  States  or  its  territories; 
the  country  to  which  the  controlled 
substances  were  exported;  the  bill  of 
lading  and  the  invoice  indicating  the  net 
quantity  of  controlled  substance  and 
date  shipped  and  documenting  the  sale 
of  the  controlled  substance  to* the 
purchaser;  and  the  harmonized  tariff 
number  (or  "commodity  code"]  of  the 
good  exported,  hi  addition,  the  exporter 
must  adequately  demonstrate  that  the 
export  has  not  been  and  will  not  be 
reexported  in  bulk  form. 

This  information  would  be  used  by 
EPA  to  verify  that  the  export  did  indeed 
occur  and  to  prepare  end-of-year  reports 
required  by  the  Montreal  Protocol.  TTie 
Agency  would  review  this  information 
expeditiously  and  issue  a  notice 
granting  authorization  to  convert 
additional  consumption  allowances  to 
the  exporter  if  all  the  submitted 


information  indicates  that  the  export  did 
indeed  occur. 

K.  Section  82.12— Exchanges 

Companies  would  submit  requests  for 
inter-pollutant  and  intercompany  trades 
to  EPA  that  would  include  the  identities 
and  addresses  of  the  transferor  and  the 
transferee:  the  name  and  telephone 
numbers  of  contact  persons  for  the 
transferor  and  for  the  transferee;  the 
type  and  amount  of  allowances  being 
transferred:  the  amount  of  the  one 
percent  offset  applied  to  the  unweighted 
amount  traded  to  be  deducted  from 
available  allowances  (except  in  the  case 
of  potential  production  allowances  and 
authorizations  to  convert)  and  the 
amount  of  unexpended  allowances  or 
authorization  for  that  chemical  that  the 
transferor  holds  as  of  the  date  the  claim 
is  submitted  to  EPA.  The  Agency  uses 
this  information  to  verify  that  sufficient 
allowances  exit  for  the  trade.  The 
Agency  would  issue  a  '"No  Objection 
Notice"  within  three  working  days  if 
EPA  does  not  object  to  the  trade.  If  EPA 
did  deny  the  trade,  the  transferee  would 
have  10  working  days  to  appeal  the 
decision. 

L  Section  82.13 — Record-keeping 

1.  Producers 

a.  Daily  Record-Keeping.  Producers 
would  be  required  to  maintain  dated 
records  of  the  quantity  of  the  class  I 
substance  produced  at  each  facility 
including  the  dated  records  of  the 
quantity  of  controlled  substances  used 
as  feedstocks  in  the  manufacture  of 
controlled  substances  £ind  in  the 
manufacture  (A  non-controlled 
substances  and  any  virgin,  used  or 
recycled  controlled  substances 
introduced  into  the  production  process 
of  new  controlled  substances.  They 
would  also  be  required  to  keep  records 
of  the  feedstock  materials  consumed  in 
producing  the  regnlated  chemicals  at 
each  facility.  EPA  requests  records  of 
feedstocks  consumed  since  EPA  can 
approximate  the  quantity  of  controlled 
substances  produced  by  monitoring  the 
materials  consumed.  Producers  of  Group 
1  chemicals  would  also  maintain  dated 
records  of  HCFC-22  and  CFC-118 
produced  within  the  same  facility  or 
production  unit  of  a  controlled 
substance.  Tlw  production  volume  of 
HCFG-22  and  CFC-116  will  help 
determine  the  duration  of  time  in  which 
facilities  are  dedicated  to  the  production 
of  controlled  substances  if  the  plant 
maintains  year-round  production.  The 
Agency  would  also  require  records  for 
the  quantity  of  used  or  recycled 
controlled  substances,  the  date  received, 
and  the  names  and  addresses  of  the 


sources  of  recyclable  or  recoverable 
materials  containing  controlled 
substances  which  are  recovered  at  each 
plant.  Records  of  shipments  of 
controlled  substances  &om  each  facility 
would  have  to  be  maintained  us  well. 
EPA  believes  that  this  requirement  will 
aid  the  Agency  in  verifying  production. 
Finally,  EPA  proposes  that  all  spills  or 
releases  of  100  pounds  or  more  be 
recorded  with  the  date  and  the 
estimated  quantity  of  the  controlled 
substance. 

EPA  believes  that  current  methods  of 
record-keeping  will  generally  be 
sufficient  to  satisfy  the  record-iceeping 
requirements.  EPA  is  aware  that  some 
producers  may  not  make  daily 
production  estimates  over  weekends, 
and  that  production  may  not  be 
measured  directly  but  may  be 
determined  from  records  of 
consumption,  shipments,  and 
inventories.  For  the  purpose  of  verifying 
that  these  accounting  procedures  are 
acceptable,  EPA  is  proposing  that 
producers  who  have  not  previously  done 
so  submit  within  120  days  of  publication 
of  this  final  rule  a  report  detailing  how 
production  is  measured  on  a  regular 
basis  end  how  these  data  will  be  used  to 
determine  quarterly  production  figures 
in  kilograms. 

b.  Production  Reports.  EPA  proposes 
that  producers  report  on  a  quarterly 
basis  consistent  with  the  control  period, 
within  45  days  after  the  end  of  the 
quarter.  The  Clean  Air  Act  specifies  that 
controls  be  on  a  calendar-year  basis  and 
thus  EPA  cannot  allow  compliance  to  be 
determined  based  on  a  company's  fiscal 
period  to  the  extent  that  it  is  different 
from  the  specified  control  period. 
However,  if  the  first  and  last  quarterly 
reports  are  adjusted  to  coincide  with  the 
beginning  and  end  of  the  control  period, 
the  interim  quarterly  reports  may  be 
based  on  a  fiscal  quarter,  provided  EPA 
determines  that  a  person's  fiscal 
quarters  follow  the  calendar  quarters 
closely  enough  so  as  not  to  oomphcate 
its  review  of  records. 

Since  one  purpose  of  these  reports  is 
to  provide  EPA  with  information  to 
verify  production,  EPA  proposes  that 
producers  submit  the  following 
information:  Summaries  of  quarterly 
production  of  the  controlled  substances, 
specifying  the  quantity  used  and 
consumed  as  feedstock  for  controlled 
and  non-controlled  substances;  the 
quantity  used  and  consumed  as 
feedstock  for  controlled  and  non- 
controlled  substances;  the  quantity,  the 
date  received  and  source  of  material 
containing  recoverable  controlled 
substances  and  the  quantity  of 
controlled  substances  recovered; 
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summaries  of  total  quarterly  and 
control-period-to-date  production  levels 
each  class  I  controlled  substance  and 
the  producer's  total  expended  and 
unexpended  consumption  allowances; 
expended  and  unexpended  production 
allowances;  potential  production 
allowances;  and  authorization  to 
convert  potential  production  allowances 
to  production  allowances,  as  of  the  end 
of  the  quarter.  In  addition,  firms  must 
report  the  total  shipments  of  each 
controlled  substance  produced  at  that 
plant  in  the  quarter. 

Section  B2.13{f)(2)  (ii)  and  (iii)  of  the 
proposed  rule  requires  detailed 
information  on  the  quantity  of  each 
chemical  not  a  controlled  substance 
produced  within  each  facility  also 
producing  one  or  more  controlled 
substances  and  for  dated  records  of  the 
quantity  of  raw  materials  and  feedstock 
chemicals  used  at  each  plant  for  the 
production  of  controlled  substances.  The 
Agency  needs  this  type  of  information 
so  that  it  can  develop  compliance 
verification  procedures  and  quantify  the 
controlled  substances  produced. 
Industry  has  noted  that  for  some 
production  processes,  especially  that  of 
carbon  tetrachloride,  such  information 
gathering  might  prove  to  be  excessively 
burdensome  to  both  the  Agency  and  the 
regulated  community.  The  carbon 
tetrachloride  production  process 
apparently  involves  a  very  large  number 
of  different  chemicals,  with  carbon 
tetrachloride  only  composing  a  small 
part  of  the  production  stream.  Therefore, 
EPA  seeks  information  on  exactly  how 
many  plants  are  involved,  the  number 
and  types  of  included  chemicals,  and 
specifics  of  the  production  processes. 
Finally,  the  Agency  seeks  comments  on 
how  it  might  best  be  able  to  gather  the 
information  needed  to  ensure 
compliance  without,  if  possible, 
requiring  data  on  each  and  every 
substance  in  the  production  stream. 

2.  Importers 

a.  Daily  Record-Keeping.  EPA  is 
proposing  the  same  requirements  for 
imports  as  are  contained  in  its  current 
regulations  (56  FR  9518).  The  proposed 
rule  requires  that  importers  maintain 
daily  records  of  the  following:  The 
quantity  of  virgin,  used,  and  recycled 
controlled  substances  imported  and 
brought  into  the  United  States  in  bond, 
the  date  and  port  of  entry  into  the 
United  States  or  its  territories,  the 
country  from  which  the  imported 
controlled  substances  were  exported 
and  the  port  of  exit.  In  addition, 
importers  would  have  to  record  the 
commodity  code  and  the  importer 
number  for  each  shipment.  Importers 
would  also  have  to  keep  the  following 


documentation  to  verify  imports:  the  bill 
of  lading,  the  invoice  and  United  States 
Customs  Entry  Summary  Form  (Form 
7501  or  Form  7512).  This  information  will 
allow  EPA  during  compliance  checks 
and  investigations  of  potential 
violations  to  check  United  States 
Census  reports  against  shipments. 
Retention  of  the  bill  of  lading  and  the 
invoice  is  necessary  to  provide  EPA 
with  an  independent  check  on  quantities 
imported,  separate  from  Census  and 
Customs  data. 

b.  Import  Reports.  EPA  proposes  that 
importers,  like  producers,  file  quarteriy 
reports  within  45  days  of  the  end  of  the 
reporting  period.  Importers  may  receive 
shipments  at  several  ports  throughout 
the  country  and  45  days  are  needed  to 
collect  this  information.  EPA  believes 
that  these  companies  need  sufficient 
time  to  summarize  the  information  and 
report  accurate  quantities.  Also  since 
several  importers  are  also  producers,  the 
reporting  period  for  importers  should  be 
consistent  with  the  45-day  reporting 
period  for  producers.  Again,  EPA  cannot 
allow  compliance  to  be  determined 
based  on  a  company's  fiscal  period  to 
the  extent  that  it  is  different  from  the 
specified  control  period.  However,  if  the 
first  and  last  quarterly  reports  are 
adjusted  to  coincide  with  the  begirming 
and  end  of  the  control  period,  the 
interim  quarterly  reports  may  be  based 
on  a  fiscal  quarter,  provided  EPA 
determines  that  a  person's  fiscal 
quarters  follow  the  calendar  quarters 
closely  enough  so  as  not  to  complicate 
record  review. 

These  reports  would  be  required  to 
include  the  following:  the  quantity  of 
controlled  substances  that  are  imported 
in  that  quarter,  the  level  of  each 
controlled  substance  imported  for  the 
quarter  and  the  total  for  the  control 
period,  the  total  quantity  of  expended 
and  unexpended  consumption 
allowances  the  importer  holds  at  the 
end  of  the  quarter.  The  importer  must 
also  provide  a  summary  of  the  import 
activities  which  shall  include  the 
quantity  of  each  import  as  recorded  on 
the  Entry  Summary  Form  to  the  United 
States  Customs  Service,  the  date  and 
port  of  entry  into  the  United  States  or  its 
territories,  the  country  from  which  the 
imported  controlled  substances  were 
imported  and  the  port  of  exit,  and  a 
name  and  address  from  whom 
additional  information  can  be  obtained. 
In  addition  the  commodity  code  and  the 
importer  number  have  been  included  to 
assist  with  comparison  and  verification 
of  importer  records  with  United  States 
Census  and  Customs  records.  Finally, 
the  Agency  proposes  that  importers, 
when  reporting  controlled  substances 


contained  in  mixtures,  tell  what 
percentage  of  the  mixture  consists  of 
controlled  substances. 

The  Agency  in  implementing  the 
existing  rule  determined  that  exporters 
must  report  the  residual  amounts  (heels) 
of  controlled  substances  tha'  remain  in 
isotanks  or  canisters  or  other  shipping  ' 
containers  and  are  returned  to  the 
United  States  as  imports.  Companies  are 
entitled  to  receive,  and  do  so  when  they 
request  them,  additional  allowances  for 
the  full  weight  of  their  export.  Therefore, 
as  a  matter  of  consistency  the  Agency 
must  require  companies  to  report  the 
controlled  substances  that  return  in  the 
form  of  heels  as  imports,  have  available 
consumption  allowances,  and  expend 
these  allowances  in  the  process.  Finally, 
exporters  who  intend  to  return  heels 
must  possess  allowances  before  the 
heels  are  returned  and  report  heel 
imports  quarterly. 

3.  Exporters 

EPA  is  proposing  the  same  reporting 
and  record-keeping  requirements  for 
exporters  as  contained  in  its  existing 
regulations  (56  FR  9518).  Firms  not 
requesting  additional  consumption 
allowances  would  have  to  report  within 
45  days  of  the  end  of  the  control  period. 
EPA  requires  this  information  to  comply 
with  the  Montreal  Protocol  and 
therefore  does  not  believe  that  more 
frequent  reporting  is  necessary.  Since 
consumption  allowances  are  not 
requested  for  these  exports,  periodic 
monitoring  and  independent  verification 
is  not  needed.  Consequently,  these 
exporters  need  only  report  at  the  end  of 
the  control  period. 

From  these  exporters  EPA  proposes 
the  following  be  submitted:  name  and 
address  of  the  exporter  and  recipient  of 
the  exports,  the  exporter's  Employer 
Identification  Number  (EIN),  the  type 
and  quantity  of  controlled  substances 
exported  and  the  percent  that  is 
recycled  or  used,  date  and  port  from 
which  the  exports  were  shipped.  The 
commodity  code  would  also  be  required 
because  it  allows  EPA  to  verify  these 
shipments.  A  final  requirement  would  be 
reporting  the  date  and  source  from 
whom  the  exported  controlled 
substances  were  purchased. 

4.  Transformers 

Companies  that  use  any  of  the 
controlled  substances  as  feedstock  and 
request  additional  allowances  under 
§§  82.9,  82.10,  and  82.11  of  EPA's 
regulations  would  have  to  maintain  the 
following  records:  dated  records  of  the 
quantity  of  controlled  substance  used 
and  entirely  consumed  in  the 
manufacture  of  another  chemical,  copies 
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of  the  invoices  or  receipts  documenting 
the  sale  from  the  producer  or  importer  of 
the  controlled  substance  to  the  person, 
dated  records  of  the  names,  commercial 
use  and  quantities  of  the  resulting 
chemicals,  and  dated  records  of 
shipments  to  the  purchasers  of  the 
resulting  chemicals. 

5.  Class  0  Controlled  Substances 

For  class  II  controlled  substances, 
companies  who  produced,  imported,  or 
exported  a  class  II  substance  must  file 
an  annual  report  by  45  days  after  the 
end  of  the  calendar  year,  setting  forth 
the  amount  of  the  substance  that  such 
person  produced,  imported,  and 
exported  during  that  year.  Each  such 
report  shall  be  signed  and  attested  by  a 
responsible  officer. 

Vn.  Impact  of  Proposed  Action 

In  preparation  for  developing 
egulations,  the  Agency  has  prepared  a 
draft  Regulatory  Impact  Analysis  that 
evaluates  the  costs  and  benefits  of 
phasing  out  class  I  chemicals. 

The  costs  and  benefits  of  the  phase- 
out  were  estimated  by  comparing  the 
relative  percentage  of  ozone  depletion 
that  could  occur  io  the  future  to  a 
projected  baseline  which  would  occur  in 
the  absence  of  any  regulation,  bi  this 
baseline  case,  increased  use  of  class  I 
chemicals  is  associated  with  decreases 
in  stratospheric  ozone  that  lead  to 
increased  ultraviolet  radiation  levels 
and  global  climate  change. 

The  RIA  used  two  projections  to 
estimate  ozone  depletion.  The  primary 
method  ia  a  one-dimensional  model, 
which  has  been  used  in  previous  EPA 
analyses  of  the  stratosphere,  and  is 
taken  from  Connell  (1986).  This  model 
translates  emissions  of  the  class  I 
chemicals  into  chlorine  loadings,  and 
expresses  these  loadings  in  terms  of 
depletion  relative  to  ozone 
concentrations  in  1970.  This  first 
projection  does  not  take  into  account 
any  depletion  that  may  have  occurred 
prior  to  1988. 

To  account  for  the  observed  dei^etion 
prior  to  1988,  the  agency  developed  a 
second  projection  using  an  adjusted 
version  of  the  one-dimensional 
parameterized  model.  In  this  model  an 
adjustment  factor  was  applied  so  that 
historical  emission  data,  when  entered 
into  the  model,  predicted  the  observed 
estimated  level  of  ozone  depletion  prior 
to  1988.  For  this  adjustment,  the  Agency 
assumed  that  the  average  ozone  trend 
over  the  latitudes  30*N-64°N  was 
representative  of  the  global  change  in 
column  ozone,  and  that  the  trend  is  due 
to  decreases  in  stratospheric  ozone.  The 
model  was  further  adjusted  to  account 
for  the  seasonal  level  of  UV-B  expected 


when  ozone  depletion  occurs.  The  RIA 
provides  results  based  on  both  model 
projections. 

The  major  healdi  benefits  of  these 
regulations  are  attributable  to  avoiding 
ultraviolet  radiation  effects.  The  major 
environmental  effects  are  based  on 
studies  of  decreased  crop  and  fish 
harvests  associated  with  increased 
ultraviolet  radiation.  Decreased 
stratospheric  ozoiie  is  expected  to  lead 
to  increased  Iropospheric  ozone  which 
can  also  reduce  crop  yields,  and  lead  to 
rapid  deterioration  of  polymers. 
Increases  in  atmospheric  CFCs,  halons, 
carbon  tetrachloride  and  methyl 
chloroform  can  lead  to  increased 
temperatures,  resulting  in  rising  sea 
levels.  Tlie  basis  for  these  analyses  is 
found  in  the  document  Assessing  the 
Risks  of  Trace  Gases  that  Can  Modify 
the  Stratosphere  (EPA  1987). 

Social  costs  of  reducing  CFC,  halon, 
and  MCF  use  through  regulation  were 
estimated  by  examining  the  costs  of 
alternative  technologies  and  materials 
for  producing  CFC-,  halon-,  and  MCF- 
based  products.  Social  costs  are  the 
additional  amount  of  resources  required 
to  produce  an  equivalent  amount  of 
goods  and  services  for  consumers. 
Regulation  also  transfers  income  from 
consumers  of  class  I-based  products  to 
other  sectors  of  society.  The  economic 
model  calculated  the  social  costs,  based 
on  available  or  future  control 
technologies  that  could  be  used  to 
reduce  or  eliminate  the  use  of  class  I 
chemicals,  that  society  would  pay  to 
meet  the  production  targets  of  the  Clean 
Air  Act.  This  economic  model  generally 
selected  those  control  options  that  were 
either  already  being  used  by  industry,  or 
were  the  least  cost  options  available 
thus  minimizing  cost  to  society.  Once 
selected,  the  model  would  total  social 
costs  and  transfer  payments  for  each 
year  necessary  to  meet  the  reduction 
targets  of  the  Clean  Air  Act. 

A  phase-out  significantly  reduces  the 
rate  of  depletion  of  stratospheric  ozone. 
Indeed,  the  atmospheric  models  indicate 
that  ozone  concentrations  will  return  to 
historic  levels  in  the  middle  of  the  next 
century.  However,  it  should  be  noted 
that  these  models  are  under-predicting 
the  level  of  ozone  depletion,  and  that 
they  do  not  account  for  the  most  recent 
observation  that  ozone  concentrations 
have  decreased  by  three  to  five  percent 
over  the  last  decade  in  the  northern  mid- 
latitudes. 

The  health  effects  due  to  ozone 
depletion  are  generated  from  estimated 
dose-response  relationships.  These 
dose-response  relationships  have  large 
uncertainties  related  to  the  type  of 
population  affected,  and  the  variability 
in  the  studies  providing  the  data. 


However,  despite  these  uncertainties, 
the  phase-out  of  production  of  class  I 
chemicals  reduces  the  additional 
incidence  of  melanoma  and  non- 
melanoma  cancers  (basal  and 
squamous)  for  people  born  before  2075 
by  between  55  million  and  218  million 
cases.  Cancer  deaths  avoided  range 
from  3.2  million  to  4.5  million.  The 
morbidity  costs  are  based  on  focus 
groups  used  to  estimate  the  costs  of 
treatment.  For  deaths  avoided,  the 
Agency  used  a  range  of  $3  million  to  $12 
million  based  on  literature  reviews. 

A  second  human  health  benefit  of 
CFC  and  halon  regulation  is  the  reduced 
incidence  of  cataracts.  The  estimated 
increase  in  cataracts  roughly  increases 
0.5  percent  for  each  percent  increase  in 
UV-B.  With  no  controls,  between  18.1 
million  and  22.6  million  additional  cases 
of  cataracts  are  projected  to  occur 
among  people  bom  before  2075  in  the 
United  States  due  to  ozone  depletion. 
Under  the  phase-out,  between  17.9 
million  and  22.4  million  are  avoided,  l^e 
value  of  the  benefits  in  the  United  States 
of  these  avoided  cataract  cases  ranges 
between  $2.73  billion  and  $3.9  billion, 
based  on  the  average  cost  to  treat 
cataract  cases. 

The  quantifiable  environmental 
benefits  in  the  United  States  due  to  CFC. 
halon,  MCF,  and  carbon  tetrachloride 
regulation,  although  small  when 
compared  to  the  value  of  the  avoided 
cancer  benefits,  are  also  substantial. 
The  increases  in  ultra-violet  radiation 
have  been  showm  to  affect  crop  yield 
and  quality  adversely.  The  estimated 
increased  value  of  crops  harvested  due 
to  decreased  levels  of  damaging 
ultraviolet  radiation  range  between 
$28.4  billion  and  $41.3  billion.  The 
estimated  increased  value  of  fish 
harvested,  based  on  limited  studies,  is 
between  $5.6  billion  and  $9.5  billion.  The 
estimated  increased  value  of  crops 
harvested  due  to  decreased  levels  of 
tropospheric  ozone  range  from  t»etween 
$14.4  billion  and  $23.9  billion.  Decreased 
costs  in  protecting  polymer  products 
from  increased  ultraviolet  radiation  are 
between  $4.1  bOlion  and  $5.2  billion,  and 
benefits  of  avoiding  costs  due  to  a  rise 
in  the  sea  level  are  $6.2  billion  under  the 
phase-out  Again,  the  Agency 
emphasizes  that  these  benefit  estimates 
are  based  on  limited  data  containing 
large  uncertainties.  However,  they  do 
provide  an  order  of  magnitude  estimate 
of  the  likely  benefits  to  preserving  the 
ozone  layer. 

The  costs  of  these  regulations  are 
expected  to  depend  on  the  speed  at 
which  specific  CF^-user  industries  axid 
the  economy  as  a  whole  can  adopt 
techniques  to  reduce  the  use  of  ozone 
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depleting  compounds  and  on  the 
potential  for  these  technologies  to 
achieve  the  reductions  required.  Based 
on  the  best  assumptions  available,  the 
Agency  estimates  that  the  total  social 
costs  approximate  $5.8  billion  between 
1989  and  2000  and  $36.2  billion  between 
1989  and  2075  to  completely  phase-out 
class  I  chemicals  by  the  turn  of  the 
century. 

Transfer  payments  generated  by  CFC 
regulation  are  significant,  particularly  in 
the  initial  years  of  regulation.  Their  total 
value  is  estimated  to  be  $4.2  billion 
under  the  phase-out  between  1989-2000. 

The  value  of  benefits  to  people  bom 
before  2075  exceed  the  control  costs 
through  2075.  Because  the  2075  to  2165 
benefits  also  exceed  costs,  the  resul»s 
clearly  indicate  that  the  benefits  of 
reduction  in  CFCs.  carbon  tetrachloride. 
MCF.  and  halons  exceed  the  costs  of 
reducing  their  use  by  a  substantial 
margin.  The  Agency  estimates  that  the 
total  benefits  through  the  year  2075 
range  from  $4.9  to  $18.9  trillion  while  the 
social  costs  during  this  period 
approximate  $36  billion. 

Vin.  Additional  Informatioo 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies  or  geographic  industries;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based  industry 
to  compete  with  foreign  based 
enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
proposed  rule  meets  the  criteria  of  a 
major  rule.  The  Agency  estimates  that 
annual  industry  costs  will  exceed  $100 
million.  A  regulatory  impact  analysis 
has  been  prepared  to  analyze  these 
costs  and  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-601,  requires  that  federal 
agencies  examine  the  impacts  on  small 
entities.  Under  5  U.S.C.  601(a),  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaking,  it  must 
prepare  and  make  available  a  regulatory 
flexibility  analysis  (RFA). 


The  Agency  originally  published  an 
RFA  to  accompany  the  August  12. 1988 
final  rule  (53  FR  30566)  that  placed  the 
initial  limits  on  the  production  and 
consumption  of  CFCs  and  halons.  The 
RFA  concluded  that  of  the  industries 
affected  by  regulation  of  CFCs  and 
halons  only  some  segments  of  the  foam 
blowing  industry  were  potentially  at 
risk.  In  contrast  to  almost  all  the  other 
uses  of  these  chemicals,  for  the  foam 
industry  CFCs  are  a  larger  percentage  of 
the  final  costs. 

Different  sectors  of  the  foam  industry 
are  likely  to  be  affected  differently. 
Indeed,  the  August  12  rule  discussed 
how  several  foam  sectors  were  already 
moving  away  from  CFCs.  The  foam  food 
packagers  have  shifted  out  of  CFC-11 
and  CFC-12  to  HCFC-22.  Similarly,  the 
industry  sector  that  makes  flexible 
molded  foam  has  moved  out  of  CFCs 
with  minimal  disruption,  while  the 
extruded  polystyrene  boardstock 
industry  intends  to  eliminate  the  use  of 
CFC-12  in  the  near  future. 

In  updating  this  analysis  to  examine 
the  other  foam  sectors  as  well  as  those 
sectors  using  carbon  tetrachloride  and 
methyl  chloroform,  the  Agency  did  re- 
examine the  effect  of  increased  price  on 
several  foam  segments — polyurethane- 
sprayed  and  molded  foam  and  foam 
insulation  and  boardstock.  The 
insulating  foam  industry  is  investigating 
the  use  of  HCFC-14lb  or  a  blend  of 
HCFC-141b  and  HCFC-123.  To  the 
extent  that  these  substitutes  are 
determined  to  be  technically  and 
economically  viable,  the  longer  term 
impact  on  these  firms  will  be  minimized. 
The  industry  is  actively  pursuing  these 
options  and  is  currently  waiting  for  the 
results  of  toxicity  studies  required  in  the 
new  use  of  these  chemicals. 

Based  on  the  analysis  contained  in  the 
RFA.  EPA  does  not  believe  that  any 
foam  industry  segment  will  be 
substantially  harmed  over  the  long  term, 
and  that  recent  development  of 
alternative  blowing  agents  for  use  in 
these  sectors  indicate  the 
competitiveness  of  this  industry.  Sectors 
using  carbon  tetrachloride  and  methyl 
chloroform  sfre  unaffected  due  to  the 
small  volume  of  these  chemicals  used  in 
their  applications. 

C.  Paperwork  Reduction  Act 

As  required  by  section  3504  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  etseq.,  EPA  has  submitted  an 
information  collection  request  to  the 
Office  of  Management  and  Budget  for 
review. 

Industry  reporting  burden  for  this 
collection  is  estimated  in  the  following 
table.  It  includes  the  time  needed  to 
comply  with  EPA's  reporting  and 


compliance-monitoring  requirements  as 
well  as  that  used  for  the  completion  of 
voluntary  reports  and  requests  under 
this  rule. 

Respondent  Burden  per  Occurrence 


Hours 

knporler 

Hours 

ConcJuct    transtef    transac- 

tions  

8 

B 

Obtain     additional     allow- 

ances through  exports 

7 

7 

Convert     potential     allow- 

ances through  exports  ' 

42 

42 

Convect     potential     allow- 

ances t>y  receiving  allow- 

ance* from  Party  courv 

tnes 

82 

82 

Receive    additK>nal    aHow- 

ances  (or  transforming 

42 

0 

Comply  Kwth  reporting  and 

compliance  montonng  re- 

quirements  

144 

88 

Total ._ 

325 

227 

■  This  is  a  coat  (or  exporters.  However,  producers 
and  importers  are  generally  the  exporter. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington.  DC 
20460;  and  to  Paperwork  Reduction 
Project.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Dated:  September  17. 1991. 
WiUiaK  K.  ReUly, 

Administrator 

Title  40.  Code  of  Federal  Regulations, 
part  82,  is  amended  to  read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  Part  82  is  designated  as  Subpart  A 
and  revised  to  read  as  follows: 

Subpart  A— Production  and  Consumptkm 
Controls 


82.1 
82.2 
62.3 
82.4 
82.S 


Purpose  and  scope. 
Effective  date. 
Definitions. 

Prohibitions  and  requirements. 
Apportionment  of  baseline  production 
allowances. 

82.6  Apportionment  of  baseline 
consumption  allowances. 

82.7  Grant  and  phased  reduction  of  baseline 
production  and  consumption  allowances 
for  class  I  controlled  substances. 

82.8  Grant  and  phased  reduction  of  iMseline 
production  and  consumpUon  allowances 
for  class  U  controlled  substances. 

82.9  Availability  of  production  allowances 
in  addition  to  baseline  production 
allowances. 
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Sec. 

82.10  Availability  of  consumption 
allowances  in  addition  to  baseline 
consumption  allowances. 

82.11  Exports  to  Article  5  Parties. 

82.12  Transfers. 

82.13  Record-keeping  and  reporting 
requirements. 

Appendix  A  to  Subpart  A — Controlled 
Substances  and  Ozone  Depletion  Weights 

Appendix  B  to  Subpart  A— Parties  to  the 
Montreal  Protocol 

Appendix  C  to  Subpart  A — Nations 
Complying  With,  but  Not  Party  to,  the 
Protocol  (Reserved) 

Appendix  D  to  Subpart  A— Article  5  Parties 
Authority:  42  U.S.C.  7671(c).  7671(1).  7671(n) 

Subpart  A— Production  and 
Consumption  Controls 

§  82.1    Purpose  and  scope. 

(a)  The  purpose  of  these  regulations  is 
to  implement  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  and  sections  603,  604,  607  and  616 
of  the  Clean  Air  Act  as  amended  by  the 
Clean  Air  Act  Amendments  of  1990, 
Public  Law  101-549.  The  Protocol  and 
section  604  impose  limits  on  the 
production  and  consumption  (defined  as 
production  plus  imports  minus  exports) 
of  certain  ozone-depleting  chemicals 
according  to  specified  schedules.  The 
Protocol  also  requires  each  nation  that 
becomes  a  Party  to  the  agreement  to 
impose  certain  restrictions  on  trade  in 
ozone-depleting  substances  with  non- 
Parties. 

(b)  This  rule  applies  to  any  individual, 
corporate,  or  governmental  entity  that 
produces,  transforms,  imports,  or 
exports  controlled  substances. 

§  8^2    Effective  date. 

(a)  The  regulations  under  this  part 
take  effect  January  1, 1992. 

(b)  The  regulations  under  this  Part 
that  were  effective  prior  to  January  1, 
1992  are  saved  for  purposes  of  enforcing 
the  provisions  that  were  applicable  prior 
to  January  1, 1992. 

§82.3    Definitions. 
As  used  in  this  part,  the  term: 

(a)  Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency  or  his  authorized 
representative. 

(b)  Baseline  consumption  allowances 
means  the  consumption  allowance 
apportioned  under  §  82  6  of  this  subpart. 

(c)  Baseline  production  allowances 
means  the  production  allowances 
apportioned  under  §  82.5  of  this  subpart. 

(d)  Calculated  level  means  the  level  of 
production,  export  or  import  of  a 
controlled  substance  determined  by 
multiplying  the  amount  (in  kilograms]  of 


production,  exports  or  imports  of  the 
controlled  substance  by  that  substance's 
ozone  depletion  weight  listed  in 
appendix  A  to  this  subpart. 

(e)  Class  I  refers  to  the  controlled  • 
substances  listed  in  appendix  A  of  this 
subpart. 

(0  Class  11  reiera  to  the  controlled 
substances  listed  in  appendix  A  of  this 
subpart. 

(g)  Consumption  allowances  means 
the  privileges  granted  by  this  part  to 
produce  and  import  controlled 
substances;  however,  consumption 
allowances  may  be  used  to  produce 
controlled  substances  only  in 
conjunction  with  production  allowances. 
A  person's  consumption  allowances  are 
the  total  of  the  allowances  he  obtains 
under  §  82.7  (baseline  allowances  for 
class  I  controlled  substances)  and 
§  82.10  (additional  consumption 
allowances  upon  proof  of  exports,  of 
controlled  substances),  as  may  be 
modified  under  §  82.12  (transfer  of 
allowances). 

(h)  Control  period  means  the  period 
from  January  1. 1992  through  December 
31. 1992.  and  each  twelve-month  period 
from  January  1  through  December  31. 
thereafter. 

(i)  Controlled  substance  means  any 
substance  listed  in  Appendix  A  to  this 
subpart  whether  existmg  alone  or  in  a 
mixture,  but  excluding  any  such 
substance  or  mixture  that  is  in  a 
manufactured  product  other  than  a 
container  used  for  the  transportation  or 
storage  of  the  substance  or  mixture.  Any 
amount  of  a  listed  substance  which  is 
not  part  of  a  use  system  containing  the 
substance  is  a  controlled  substance.  If  a 
listed  substance  or  mixture  must  first  be 
transferred  from  a  bulk  container  to 
another  container,  vessel,  or  piece  of 
equipment  in  order  to  realize  its 
intended  use,  the  listed  substance  or 
mixture  is  a  controlled  substance. 
Controlled  substances  are  divided  into 
two  groups,  class  I  and  class  II.  Class  I 
substances  are  further  divided  into  five 
groups.  Group  I.  Group  II,  Group  III, 
Group  IV  and  Group  V,  as  set  forth  in 
appendix  A  to  this  subpart. 

(j)  Export  means  the  transport  of 
virgin,  used  or  recycled  controlled 
substances  from  inside  the  United  States 
or  its  territories  to  persons  outside  the 
United  States  or  its  territories,  excluding 
United  States  military  bases  and  ships 
for  on-board  use. 

(k)  Exporter  means  the  person  who 
contracts  to  sell  controlled  substances 
for  export,  or  transfers  controlled 
substances  to  his  affiliate  in  another 
country. 

(1)  Facility  means  any  process 

equipment  (e.g.,  reactor,  distillation 

column)  used  to  convert  raw  materials 


or  feedstock  chemicals  into  controlled 
substances  or  consume  controlled 
substances  in  the  production  of  other 
chemicals. 

(m)  Import  means  to  land  on,  bring 
into,  or  introduce  into,  or  attempt  to  land 
on.  bring  into,  or  introduce  into,  any 
place  subject  to  the  jurisdiction  of  the 
United  States  whether  or  not  such 
landing,  bringing,  or  introduction 
constitutes  an  importation  within  the 
meaning  or  the  customs  laws  of  the 
United  States,  with  the  following 
exemptions: 

(1)  Off-loading  from  a  ship  used  or 
excess  controlled  substances  during 
servicing;  and 

(2)  Importing  controlled  substances 
from  Mexico  by  companies  operating 
under  the  Maquiladora  Accord. 

(n)  Importer  means  the  importer  of 
record  listed  on  U.S.  Customs  Service 
Form  7501  or  7512  for  imported 
controlled  substances. 

(o)  Montreal  Protocol  means  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer,  a  protocol  to 
the  Vienna  Convention  for  the 
Protection  of  the  Ozone  Layer,  including 
adjustments  adopted  by  the  Parties 
thereto  and  amendments  that  have 
entered  into  force. 

(p)  Nations  complying  with,  but  not 
joining,  the  Protocol  means  any  nation 
listed  in  appendix  C  to  tiiis  part. 

(q)  Party  means  any  natipn  that  is  a 
Party  to  the  Montreal  Protocol  and  listed 
in  appendix  B  to  this  part. 

(r)  Person  means  any  individual  or 
legal  entity,  including  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  political  subdivision 
of  a  state,  Indian  tribe,  and  any  agency, 
department,  or  instrumentality  of  the 
United  States  and  any  officer,  agent,  or 
employee  thereof. 

(s)  Plant  means  one  or  more  facilities 
at  the  same  location  owned  by  or  under 
common  control  of  the  same  person. 

(t)  Potential  production  allowances 
means  the  production  allowances 
obtained  under  §  82.9(a). 

(u)  Production  means  the  manufacture 
of  a  substance  from  any  raw  material 
for  feedstock  chemical,  but  such  terms 
do  not  include: 

(1)  The  manufacture  of  a  substance 
that  is  used  and  entirely  consumed 
(except  for  trace  quantities)  in  the 
manufacture  of  other  chemicals;  or 

(2)  The  reuse  or  recycling  of  a 
substance. 

Production  includes  spilled  or  vented 
controlled  substances  equal  to  or  in 
excess  of  one  hundred  pounds  per  event. 

(v)  Production  allowances  means  the 
privileges  granted  by  this  part  to 
produce  controlled  substances; 
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however,  production  allowances  may  be 
used  to  produce  controlled  substances 
only  in  conjunction  with  consumption 
allowances.  A  person's  production 
allowances  are  the  total  of  the 
allowances  he  obtains  under  §  82.7 
(baseline  allowances  for  class  I 
controlled  substances),  and  §  82.9  (a), 
(b)  and  (c)  (additional  production 
allowances),  as  may  be  modified  under 
§  82.12  (transfer  of  allowances). 

(w)  Transform  means  the  manufacture 
of  a  substance  that  is  used  and  entirely 
consumed  (except  for  trace  quantities) 
in  the  manufacture  of  other  chemicals 
for  commercial  purposes. 

(x)  Transformation  allowances  means 
the  privileges  granted  by  this  part  to 
produce  or  import  Group  IV  controlled 
substances  for  the  purpose  of 
transforming  those  substances.  Any 
Group  IV  controlled  substance  produced 
pursuant  to  a  transformation  allowance 
must  be  transformed.  Production  with 
transformation  allowances  does  not 
expend  consumption  allowances.  A 
person's  transformation  allowances  are 
the  total  of  allowances  he  obtains  under 
§  82.9(d). 

(y)  Unexpended  consumption 
allowances  means  consumption 
allowances  that  have  not  been  used.  At 
any  time  in  any  control  period,  a 
person's  unexpended  consumption 
allowances  are  the  total  of  the  level  of 
consumption  allowances  he  has 
authorization  under  this  part  to  hold  at 
that  time  for  that  control  period,  minus 
the  level  of  controlled  substances  that 
the  person  has  produced  or  imported  in 
that  control  period  until  that  time. 

(z)  Unexpended  production 
allowances  means  production 
allowances  that  have  not  been  used.  At 
any  time  in  any  control  period,  a 
person's  unexpended  production 
allowances  are  the  total  of  the  level  of 
production  allowances  he  has 
authorization  under  this  part  to  hold  at 
that  time  for  that  control  period,  minus 
the  level  of  controlled  substances  that 
the  person  has  produced  in  that  control 
period  until  that  time. 

§  82.4    Prohibitions  and  requirements, 
(a)  No  person  may  produce,  at  any 
time  in  any  control  period,  any 
controlled  substance  in  excess  of  the 
amount  of  unexpended  production 
allowances  for  that  substance  (or 
unexpended  transformation  allowances 
for  Group  IV  controlled  substances)  held 
by  that  person  under  the  authority  of 
this  part  at  that  time  for  that  control 
period.  In  no  event  may  any  person 
produce  in  the  period  from  July  1, 1991 
through  December  31, 1992  a  total 
calculated  level  of  Group  I  controlled 
siihstances  in  excess  of  150  percent  of 


that  person's  baseline  production 
allowances  for  Group  I  substances  plus 
any  additional  production  allowances 
for  Group  I  controlled  substances  that 
the  person  obtained  under  §S  82.9  and 
82.12  of  this  subpart  during  this  same 
period.  Every  kilogram  of  such  excess 
constitutes  a  separate  violation  of  this 
regulation. 

(b)  No  person  may  produce  or  import, 
at  any  time  in  any  control  period,  any 
controlled  substances  in  excess  of  the 
amount  of  unexpended  consumption 
allowances  (or  unexpended 
transformation  allowances  for  Group  IV 
controlled  substances)  held  by  that 
person  under  the  authority  of  this  part  at 
that  time  for  that  control  period.  In  no 
event  may  any  person  produce  or  import 
in  the  period  from  July  1, 1991  through 
December  31. 1992  a  calculated  level  of 
Group  I  controlled  substances  in  excess 
of  150  percent  of  that  person's  baseline 
consumption  allowances  plus  any 
consumption  allowances  for  Group  I 
controlled  substances  that  the  person 
obtained  under  §§  82.10  and  82.12  of  this 
subpart  during  this  same  period.  Every 
kilogram  of  such  excess  constitutes  a 
separate  violation  of  this  regulation. 

(c)  Any  Group  IV  substance  produced 
pursuant  to  transformation  allowances 
must  be  transformed  in  the  same  control 
period  during  which  the  Group  IV 
substance  was  produced.  The  person 
who  produces  the  Group  IV  substances 
pursuant  to  transformation  allowances 
is  liable  for  any  failure  to  transform  the 
substance.  Every  kilogram  of  Group  IV 
substance  produced  pursuant  to 
transformation  allowances  but  not 
transformed  constitutes  a  separate 
violation  of  this  regulation. 

(d)  A  person  may  not  use  his 
production  allowances  to  produce  a 
quantity  of  controlled  substances 
(except  Group  IV  substances  produced 
pursuant  to  transformation  allowances) 
unless  he  holds  under  the  authority  of 
this  part  at  the  same  time  consumption 
allowances  sufficient  to  cover  that 
quantity  of  controlled  substances,  nor 
may  he  use  his  consumption  allowances 
to  produce  a  quantity  of  controlled 
substances  unless  he  holds  under 
authority  of  this  part  at  the  same  time 
production  allowances  sufficient  to 
cover  that  quantity  of  controlled 
substances.  However,  consumption 
allowances  alone  are  required  to  import 
controlled  substances.  Transformation 
allowances  are  not  used  in  conjunction 
with  either  production  or  consumption 
allowances,  and  may  be  used  to  either 
produce  or  import  Group  IV  controlled 
substances. 

(e)  No  person  may  import  any 
quantity  of  Group  I  or  Group  II 
controlled  substances  from  any  nation 


not  listed  in  appendix  B  to  this  subpart 
(Parties  to  the  Montreal  Protocol),  unless 
that  nation  is  listed  in  appendix  C  to  this 
subpart  (Nations  Complying  with.  But 
Not  Party  to,  the  Protocol).  Every 
kilogram  of  controlled  substances 
imported  in  contravention  of  this 
regulation  constitutes  a  separate 
violation  of  this  regulation. 

§  62.5    Apportionment  of  twsetine 
production  allowances. 

Persons  who  produced  controlled 
substances  in  Gk-oup  I  or  Group  II  in 
1986  are  apportioned  baseline 
production  allowances  as  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section. 
Persons  who  produced  controlled 
substances  in  Group  III,  FV  or  V  in  1989 
are  apportioned  baseline  production 
allowances  as  set  forth  in  paragraphs 
(c),  (d)  and  (e)  of  this  section.  Persons 
who  produced  class  II  chemicals  are 
apportioned  baseline  production 
allowances  as  set  forth  in  paragraph  (f] 
of  this  section. 

(a)  For  Group  I  controlled  substances: 


Controlled 

Parson 

Allowances 

substance 

(kg) 

CFC-11 

Allied-Signal,  Inc 

23082358 

Atochem  North 

21821500 

Amonca. 

El  IXPont  de 

33830000 

Nemours  &  Co. 

Laroche  Chermcals.... 

12856364 

CFC-12 

Allied-agnal.  inc 

35699776 

Atochem  Nortfi 

31089807 

America. 

E.i.  DuPont  de 

64849000 

Nemours  &  Co. 

Laroche  Chemicals... 

15330909 

CFC-113 

Allied-Signal,  Inc 

21788896 

E.I.  DuPont  de 

58553000 

Nemours  A  Co. 

CFC-114 

AHied-Signal,  Inc 

1488569 

El.  DuPort  de 

4194000 

Nemours  A  Co. 

CFC-115 

E.I  OuPont  de 
Nemours  a  Co 

4176000 

(b)  For  Group  II  controlled  substances: 


ControHed 
substarx:* 

Person 

Allowances 
(kg) 

Halon-1211 

Great  Lakes 
Chemical  Corp. 

826487 

ICI  Americas.  Inc 

2135484 

Halon-1301 

E.I.  DuPont  de 
Nerrxxjrs  A  Co. 

3220000 

Great  Lakes 

1766850 

Chemical  Corp. 

Halon-2402 

(c)  For  Group  III  controlled 
substances: 
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Controlled 

Allov»ances 

substance 

(kg) 

CFC-13 

Allied-Signal,  Inc 

127125 

Atochem  North 

3992 

Amenca. 

E.I.  DuPont  de 

187831 

Nemours  &  Co. 

Great  Lakes 

56381 

Chemical  Corp. 

Laroche  Chemicals... 

29025 

CFC-111 

CFC-112 

CFC-211 

E.I.  DuPort  de 
Nemours  &  Co. 

11 

C.FC-212 

E.I.  CXiPont  de 
Nemours  &  Co. 

11 

CFC-213 

E.I.  DuPont  de 
Nemours  &  Co. 

11 

CFC-214 

E.I.  Dupont  de 
Nemours  &  Co. 

11 

CFC-215 

E.I.  Dupont  de 
Nemours  &  Co. 

511 

CFC-216 

E.I.  DuPont  de 
Nemours  &  Co. 

170574 

CFC-217 

E.I.  DuPont  de 
Nemours  &  Co. 

511 

consumption  allowances  as  set  forth  in 
paragraphs  (c),  (d)  and  (e)  of  this 
section.  For  persons  who  produced, 
imported  or  produced  and  imported 
class  II  chemicals  are  apportioned 
chemical-specific  baseline  consumption 
allowances  set  forth  in  paragraph  (f)  of 
this  section, 
(a)  For  Group  I  controlled  substances: 


(d)  For  Group  IV  controlled 
substances: 


Controlled 
substance 

Person 

Allowances 
(kg) 

CCI, 

Akzo  Chemicals,  Inc.. 

10309567 

Oegussa 

Corporation. 
Dow  Chemical 

26702 
24636018 

Company.  USA. 
E.I  DuPont  de 

9153 

Nemours  &  Co. 

ManMn  Chemicals- 

222859 

WV.  Inc. 

O  Americas,  Inc 

858721 

Occidental  Chemical 

836751 

Corp. 
Vulcan  Chemicals 

20063164 

(e)  For  Group  V  controlled  substances: 


Controlled 
substance 

Person 

Allowances 
(kg) 

Methyl 
Chloroform 

Dow  Chemical 
Company,  USA. 

E.I.  DuPont  de 
Nemours  4  Co. 

PPG  Industries,  Inc.... 

Vulcan  Chemicals 

168030117 

2 

57450719 
89689064 

Controlled 
substance 


CFC-11 


UMI 


(f]  For  class  II  controlled  substances: 
(Reserved) 

§  82.6    Apportionment  of  baseline 
consumption  aliowanccs. 

Persons  who  produced,  imported,  or 
produced  and  imported  controlled 
substances  in  Group  I  or  Group  II  in  1936 
are  apportioned  chemical-specific 
baseline  consumption  allowances  as  set 
forth  in  paragraphs  (a)  and  (b)  of  this 
section.  Persons  who  produced, 
imported  or  produced  and  imported 
controlled  substances  in  Group  III, 
Group  IV  or  Group  V  in  1989  are 
apportioned  chemical-specific  baseline 


CFC-12 


CFC-113 


CFC-114 


CFC-11 5 


Person 


Allowances 
(kg) 


Allied-Signal.  Inc 

Atochem  North 

America. 
E.I.  DuPont  de 

Nemours  &  Co. 
Hoechst  Celanese 

Corporation. 
ICI  Americas,  Inc.... 
Kali-Chemie 

Corporation. 
Ijroche  Chemicals 
National 
Refrigerants.  Inc. 

Befricentro,  Inc 

Sumitomo 
Corporation  of 
America. 
Allied-Signal,  Inc .... 
Atochem  North 

America. 
E.I.  DuPont  de 

Nemours  &  Co. 
Hoechst  Celanese 

Corporation. 
ICI  Americas,  Inc... 
Kali-Chemie 

Corpo'a'ion. 
Laro<':ho  Ct>emtcals.... 
National 
Refrigerants,  Inc. 

Refricentro,  Inc 

Allied-Signal,  Inc 

Atochem  North 

America. 
E.I.  DuPont  de 
Nemours  &  Co. 

Hotehem 

ICI  Americas,  Inc 

Refricentro,  Inc 

Sumitomo 
Corporation  of 
America. 

Allied-Signal,  Inc 

Atochem  North 

America. 
E.I.  DuPont  de 
Nemours  &  Co. 

ICI  Americas,  Inc 

Atoci'iem  North 

America. 
E.I.  Dupont  de 

Nemours  &  Co. 
Hoechst  Celanese 

Corporation. 
ICI  Americas,  Inc.... 
Laroche  Chemicals 
Refricentro,  Inc 


22683833 
21740194 

32054283 

185396 

1673436 
82500 

12695726 
693707 

160697 
5800 

35236397 
32403869 

61098726 

138865 

1264980 
355440 

15281553 
2375384 

242526 

18241928 

244903 

49602858 

265199 

2399700 

37385 

280163 

1429582 
22880 

3686103 

32930 
633007 

2764109 

8893 

2366351 

135520 

27337 


(b)  For  Group  II  controlled  substances: 


Controlled 
substance 

Person 

Allowances 
(kg) 

Halon-1211 

Atochem  North 

America. 
Great  Lakes 

Chemical  Corp. 

411292 
772775 

Controlled 

Allowances 

substance 

(kg) 

(CI  Americas,  Inc 

2116641 

Kali-Chemie 

-    330000 

Corporation. 

Halon-1301 

Atochem  North 
America. 

89255 

E.I.  DuPont  de 

2772917 

NenDoors  4  Co. 

Great  Lakes 

1744132 

Chemical  Corp. 

Kali-Chemie 

54380 

Corporation. 

H3lon-2402 

Ausimont    

34400 

Great  Lakes 

15900 

Chemical  Corp. 

(c)  For  Group  III  controlled 
substances: 


Controlled 
substance 


CFC-13 


CFC-111 
CFC-112 


CFC-211 

CFC-212 

CFC-213 

CFC-214 

CFC-215 

CFC-216 

CFC-217 


Person 


Allowances 
(kg) 


Allied-Signal,  Inc 

Atochem  North 

America. 
E.I.  DuPont  de 

NonrKHjrs  &  Co. 
Great  Lakes 

Ctiemical  Corp. 

ICI  Americas,  Inc 

Laroche  Ctiemicals.. 
National 

Refrigerants,  Inc. 


Sumitomo 

Corporation  of 

America. 
E.I.  DuPont  de 

Nemours  &  Co. 
E.I.  DuPont  de 

Nemours  &  Co. 
E.I.  DuPont  de 

Nemours  &  Co. 
E.I.  DuPont  de 

Nemours  &  Co. 
E.I.  DuPont  de 

Nemours  &  Co. 
E.I.  Dupont  de 

Nemours  &  Co. 
E.I.  Dupont  de 

Nemours  4  Co. 


127125 
3992 

158509 

56239 

5855 
29025 
16665 


5912 

11 

11 

11 

11 

511 

170574 

511 


(d)  For  Group  IV  controlled 
substances: 


Controlled 

Psrson 

Allowances 

substance 

(kg) 

CCI4 

Crescent  Chemical 
Co. 

76 

Degussa 

17151 

Corporation. 

Dow  Chemical 

19048464 

Company,  USA. 

E.I.  DuPont  de 

36332 

Nenwurs  4  Co. 

Hanlin  Chemicals- 

143148 

WV,  Inc. 

Hoechst  Celanese 

4 

Corporation. 

ICI  Americas,  Inc 

1173327 

Occidental  Chemical 

537467 

Corp. 

Sumitomo 

13 

Corporation  of 

America. 

Allowances 
(kg) 

2116641 
-  330000 

'  89255 

2772917 

1744132 

54380 

34400 
15900 
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(e)  For  Group  V  controlled  substances: 


Allowances 
(t'9) 

127125 
3992 

158509 

56239 

5855 
29025 
16665 

5912 

11 
11 
11 
11 

511 
170574 

511 


Allowances 
(Kg) 

76 

17151 

19048464 

36332 

143148 

4 

1173327 
537467 

13 


Controded 
substance 

Person 

Allowances 
(Kg) 

Methyl 
'hloroform 

3V  Chemical  Corp 

Actex,  Inc 

3528 
50171 

t 

Atochem  North 

America. 
Dow  Chemical 

Company.  USA. 
E.I.  DuPont  de 

Nemours  &  Co. 
IBM 

74355 

125638686 

2 

2026 

ICI  Americas,  Inc 

Laidlaw 

14179948 
420210 

PPG  Industries 

45254428 

Sumitomo 

1954 

Unitor  Ships 

Service,  Inc. 
Vulcan  Chemicals 

14746 
70765560 

(f)  For  class  II  controlled  substances: 
[Reserved] 

§  82.7    Grant  and  phased  reduction  of 
iMsellne  production  and  consumption 
allowances  for  class  I  controlled 
substances. 

For  each  control  period  specified  in 
the  following  table,  each  person  is 
granted  the  specified  percentage  of  the 
baseline  production  and  consumption 
allowances  apportioned  to  him  under 
§§82.5  and  82.6. 


Date 

Group  IV 
(percent) 

Group  V 
(percent) 

Other  dass 

1 

sut>stances 

(percent) 

1991 

1992 

1993 

1994 

1995 

1996 

1997 

1998 

1999 

2000 

2001 

2002 
and 
each 
year 
there- 
after .... 

100 
00 
80 
70 
15 
15 
15 
15 
15 
0 
0 

0 

100 
100 
90 
85 
70 
50 
50 
SO 
SO 
20 
20 

0 

85 
80 
75 
65 
50 
40 
15 
15 
15 
0 
0 

0 

§  82.8    Grant  and  phased  reduction  of 
baseline  production  and  consumption 
allowances  for  class  II  controlled 
substances.  [Reserved] 

§  82.9    Availability  of  production 
allowances  In  addition  to  baseline 
production  allowances. 

(a)  Every  person  apportioned  baseline 
production  allowances  for  class  I 
controlled  substances  under  §  82.5(a)  is 
also  granted  potential  production 
allowances  equal  to: 

(1)  10  percent  of  his  apportionment 
under  §  82.5  for  each  control  period 
ending  before  January  1.  2000;  and 


(2)  15  percent  of  his  apportionment 
under  §  82.5  for  each  control  period 
beginning  after  December  31, 1999  and 
ending  before  January  1,  2011  (January  1. 
2013  in  the  case  of  methyl  chloroform). 
A  person  may  convert  potential 
production  allowances,  either  granted  to 
him  under  this  paragraph  or  obtained  by 
him  under  §  82.12  (transfer  of 
allowances],  to  production  allowances 
only  to  the  extent  authorized  by  the 
Administrator  under  §  82.11  (Exports  to 
Article  5  Parties).  A  person  may  obtain 
authorizations  to  convert  potential 
production  allowances  to  production 
allowances  by  requesting  issuance  of  a 
notice  under  §  82.11  or  by  completing  a 
transfer  of  authorizations  under  §  82.12. 

(b)  A  company  may  also  increase  or 
decrease  its  production  allowances  by 
trading  with  another  Party  to  the 
Protocol.  A  nation  listed  in  appendix  B 
to  this  subpart  (Parties  to  the  Montreal 
Protocol)  must  agree  either  to  transfer  to 
the  person  at  a  specified  time  some 
amount  of  production  that  the  nation  is 
permitted  under  the  Montreal  Protocol 
or  to  receive  from  the  person  at  a 
specified  time  some  amount  of 
production  that  the  person  is  permitted 
under  this  part. 

(1)  For  trades  from  a  Party,  the  person 
must  obtain  from  the  principal 
diplomatic  representative  in  that 
nation's  embassy  in  the  United  States  a 
signed  document  stating  that  the 
appropriate  authority  within  that  nation 
has  revised  its  production  limits  for  the 
nation  to  equal  the  lesser  of  the 
maximum  production  that  the  nation  is 
allowed  under  the  Protocol  minus  the 
amount  transferred,  the  maximum 
production  that  is  allowed  under  the 
nation's  applicable  domestic  law  minus 
the  amount  transferred  or  the  average  of 
the  nation's  actual  national  production 
level  for  the  three  years  prior  to  the 
transfer  minus  the  production 
allowances  transferred.  The  person 
must  submit  to  the  Administrator  a 
transfer  request  that  includes  a  true 
copy  of  this  document  and  that  sets 
forth  the  following: 

(i)  The  identity  and  address  of  the 
person; 

(ii)  The  identity  of  the  Party; 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
person  and  for  the  Party; 

(iv)  The  chemical  type  and  level  of 
production  being  transferred;  and 

(v)  The  control  period(s)  to  which  the 
transfer  applies. 

(2)  For  trades  to  a  Party,  a  person 
must  submit  a  transfer  request  that  sets 
forth  the  following: 

(i)  The  identity  and  address  of  the 
person; 


(ii)  The  identity  of  the  Party; 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
person  and  for  the  Party; 

(iv)  The  chemical  type  and  level  oi 
allowable  production  to  be  transferred; 
and 

(v)  The  control  period(s)  to  which  the 
transfer  applies. 

(3)  After  receiving  a  transfer  request 
that  meets  the  requirements  of 
paragraph  (b)(2)  of  this  section,  the 
Administrator  may,  at  his  discretion, 
consider  the  following  factors  in 
deciding  whether  to  approve  such  a 
transfer 

(i)  Possible  creation  of  economic 
hardship; 

(ii)  Possible  effects  on  trade; 

(iii)  Potential  environmental 
implications;  and 

(iv)  The  total  amount  of  unexpended 
production  allowances  held  by  United 
States  entities. 

(4)  The  Administrator  will  issue  the 
person  a  notice  either  granting  or 
deducting  production^ellowances  and 
specifying  the  control  periods  to  which 
the  transfer  applies,  provided  that  the 
request  meets  the  requirement  of 
paragraph  (b)(1)  of  this  section  for 
trades  from  Parties  and  paragraphs 
(b)(2)  of  this  section  for  trades  to 
Parties,  unless  the  Administrator  has 
decided  to  disapprove  the  trade  under 
paragraph  (b)(3)  of  this  section  for 
trades  to  Parties.  For  a  trade  from  a 
Party,  the  Administrator  will  issue  a 
notice  that  revises  the  production 
allowances  held  by  the  person  to  equal 
the  unexpended  production  allowances 
held  by  the  person  under  this  part  plus 
the  level  of  allowable  production 
transferred  from  the  Party.  For  a  trade  to 
a  Party,  the  Administrator  will  issue  a 
notice  that  revises  the  production  limit 
for  the  person  to  equal  the  lesser  of: 

(i)  The  unexpended  production 
allowances  held  by  the  person  under 
this  Part  minus  the  amount  transferred; 
or  ^ 

(ii)  The  unexpended  pioduction 
allowances  held  by  the  person  under 
this  Part  minus  the  amount  by  which  the 
United  States'  average  annual 
production  for  the  three  years  prior  to 
the  transfer  is  less  than  the  United 
States'  production  allowable  under  this 
Part  minus  the  amount  transferred. 
The  change  in  production  allowances 
will  be  effective  on  the  date  that  the 
notice  is  issued. 

(c)  A  person  who  does  not  produce 
controlled  substances  may  obtain 
production  allowances  for  Group  I,  II,  III 
and  V  controlled  substances  equal  to 
the  level  of  controlled  substances 
produced  in  the  United  States  that  the 
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person  transforms  in  accordance  with 
the  provisions  of  this  paragraph.  A 
request  for  production  allowances  under 
this  section  will  be  considered  a  request 
for  consumption  allowances  under 
S  82.10(c). 

(1)  A  person  must  submit  a  request  for 
production  allowances  that  includes  the 
following: 

(i)  The  identity  and  address  of  the 
person; 

(ii)  The  name,  quantity  and  level  of 
controlled  substance  transformed: 

(iii)  A  copy  of  the  invoice  or  receipt 
documenting  the  sale  from  the  producer 
of  the  controlled  substance  to  the 
person; 

(iv)  The  name  of  the  person  from 
whom  the  controlled  substances  were 
purchased;  and 

(v)  The  name,  quantity  and 
verification  of  the  commercial  use  of  the 
resulting  chemical. 

(2]  The  Administrator's  designated 
representative  will  review  the 
information  and  documentation 
submitted  under  paragraph  (c)(1)  of  this 
section  and  will  assess  the  quantity  of 
controlled  substance  that  the 
documentation  and  information  verifles 
were  transformed.  The  Administrator's 
designated  representative  will  issue  the 
person  production  allowances 
equivalent  to  the  controlled  substances 
that  the  Administrator's  designated 
representative  determined  were 
transformed.  The  grant  of  allowances 
will  be  effective  on  the  date  that  the 
notice  is  issued. 

(3)  If  the  Administrator's  designated 
representative  determines  that  the 
request  for  production  allowances  does 
not  satisfactorily  meet  the  requirements 
stated  in  paragraph  (c)  of  this  section, 
the  Administrator's  designated 
representative  will  issue  a  note 
disallowing  the  request  for  additional 
production  allowances.  Within  ten 
working  days  after  receipt  of 
notification,  the  Party  may  file  a  notice 
of  appeal,  with  supporting  reasons,  with 
the  Director,  Office  of  Atmospheric  and 
Indoor  Air  Programs,  Office  of  Air  and 
Radiation.  The  Director  may  affirm  the 
disallowance  or  grant  an  allowance,  as 
she  finds  appropriate  in  light  of  the 
available  evidence. 

(d)  A  person  who  produces  Group  IV 
controlled  substances  may  obtain 
transformation  allowances  for  a  control 
period  equal  to  the  amount  of  Group  IV 
controlled  substances  that  the  person 
can  show  will  be  transformed  by 
another  person  in  that  control  period. 

(1)  Such  person  must  submit  a  request 
for  transformation  allowances  that 
includes  the  following: 

(i)  The  identity  and  address  of  the 
person; 


(ii)  The  name  and  amount  of  the 
Group  IV  chemical  to  be  transformed; 

(iii)  A  copy  of  the  Internal  Revenue 
Service  Certificate  indicating  that  the 
Group  IV  chemical  covered  by  the 
certificate  it  intended  for 
transformation;  and 

(iv)  A  copy  of  a  contract,  purchase 
order  or  other  document  signed  by  a 
responsible  corporate  officer  of  the 
entity  that  will  transform  the  Group  IV 
chemical  stating  the  amount  of  the 
Group  rV  chemical  that  will  be 
transformed  and  the  date  by  which  it 
will  be  transformed. 

(2)  The  Administrator's  designated 
representative  will  review  the 
information  and  documentation 
submitted  under  paragraph  (d)(1)  of  this 
section  and  will  assess  the  quantity  of 
Group  rV  controlled  substance  that  the 
documentation  and  information  verifies 
will  be  transformed.  The 
Administrator's  designated 
representative  will  issue  the  person 
transformation  allowances  equivalent  to 
the  controlled  substances  that  the 
Administrator's  designated 
representative  determines  will  be 
transformed.  The  grant  of  allowances 
will  be  effective  on  the  date  that  the 
notice  is  issued. 

(3)  If  the  Administrator's  designated 
representative  determines  that  the 
request  for  transformation  allowances 
does  not  satisfactorily  meet  the 
requirements  stated  in  paragraph  (d)  of 
this  section,  the  Administrator's 
designated  representative  will  issue  a 
notice  disallowing  the  request  for 
transformation  allowances.  Within  ten 
working  days  after  receipt  of 
notification,  the  Party  may  file  a  notice 
of  appeal,  with  supporting  reasons,  with 
the  Director,  Office  of  Atmospheric  and 
Indoor  Air  Programs.  Office  of  Air  and 
Radiation.  The  Director  may  grant  the 
credits  or  affirm  the  disallowance,  as 
she  finds  appropriate  in  light  of  the 
available  evidence. 

§82.10    AvattaMlty  of  consumption 
allow»K«s  In  addWon  to  base<in« 
consumption  allowances. 

(a)  Any  person  may  obtain,  in 
accordance  with  the  provisions  of  this 
subsection,  consiunption  allowances 
equivalent  to  jhe  level  of  controlled 
substances  that  the  person  has  exported 
from  the  United  States  and  its  territories 
to  any  nation  listed  in  appendix  B  to  this 
subpart  (Parties  to  the  Montreal 
Protocol).  The  consumption  allowance 
granted  under  this  section  wiU  be  valid 
only  during  the  control  period  in  which 
the  exports  departed  the  United  States 
or  its  territories. 

(1)  The  ex[>orters  of  the  controlled 
substances  must  submit  to  the 


Administrator  a  request  for  consumption 
allowances  setting  forth  the  following: 

(i)  The  identities  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(ii)  The  exporter's  Employer 
Identification  Number. 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
exporter  and  the  recipient; 

(iv)  The  quantity  and  type  of 
controlled  substances  exported,  and 
what  percentage,  if  any.  of  the 
controlled  substances  are  recycled  or 
used; 

(v)  The  source  of  the  controlled 
substance  and  the  date  purchased; 

(vi)  The  date  on  which  and  the  port 
from  which  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(vii)  The  country  to  which  the 
controlled  substances  were  exported; 

(viii)  The  bill  of  lading  and  the  invoice 
indicating  the  net  quantity  of  controlled 
substances  shipped  and  documenting 
the  sale  of  the  controlled  substances  to 
the  purchaser,  and 

(ix)  The  commodity  code  of  the 
controlled  substance  exported. 

(2)  The  Administrator  will  review  the 
information  and  documentation 
submitted  under  paragraph  (a)(1)  of  this 
section,  and  will  assess  the  quantity  of 
controlled  substances  that  the 
documentation  verifies  were  exported. 
The  Administrator  will  issue  the 
exporter  consumption  allowances 
equivalent  to  the  level  of  controlled 
substances  that  the  Administrator 
determined  were  exported.  The  grant  of 
the  consumption  allowances  will  be 
effective  on  the  date  the  notice  is  issued. 

(b)  No  consumption  allowances  will 
be  granted  after  January  1, 1991  for 
exports  of  controlled  substances  to  any 
nation  not  listed  in  appendix  B  to  this 
part  (Parties  to  the  Mwitreal  Protocol). 

(c)  A  person  who  does  not  produce 
controlled  substances  may  obtain 
consumption  allowances  for  Group  I,  II, 
III  and  V  controlled  substances  equal  to 
the  level  of  a  controlled  substance  either 
produced  in  or  imported  into  the  United 
States  that  the  person  transformed  in 
accordance  with  the  provisions  of  this 
paragraph. 

(1)  A  person  must  submit  a  request  for 
consumption  allowances  that  includes 
the  following: 

(i)  The  identity  and  address  of  the 
person; 

(ii)  The  name  and  quantity  of 
controlled  substance  used  and  entirely 
consumed  in  the  manufacture  of  another 
chemical; 

(iii)  A  copy  of  the  invoice  or  receipt 
documenting  the  sale  from  the  producer 
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or  importer  of  the  controlled  substance 
to  the  person:  and 

(iv)  The  name,  quantity  and 
verification  of  the  commercial  use  of  the 
resulting  chemical. 

(2)  The  Administrator's  designated 
representative  will  review  the 
information  and  documentation 
submitted  under  paragraph  (c)  of  this 
section,  and  will  assess  the  quantity  of 
controlled  substance  that  the 
documentation  and  information  verifies 
were  used  and  entirely  consumed  in  the 
manufacture  of  other  chemicals.  The 
Administrator's  designated 
representative  will  issue  the  person 
consumption  allowances  equivalent  to 
the  level  of  controlled  substances  that 
the  Administrator's  designated 
representative  determined  were 
consumed.  The  grant  of  allowances  will 
be  effective  on  the  date  that  the  notice  is 
issued. 

(3)  If  the  Administrator's  designated 
representative  determines  that  the 
request  for  consumption  allowances 
does  not  satisfactorily  meet  the 
requirements  stated  in  paragraph  (c)  of 
this  section,  the  Administrator's 
designated  representative  will  issue  a 
note  disallowing  the  request  for 
additional  consumption  allowances. 
Within  ten  working  days  after  receipt  of 
notification,  the  Party  may  file  a  notice 
of  appeal,  with  supporting  reasons,  with 
the  Director,  Office  of  Atmospheric  and 
Indoor  Air  Programs.  Office  of  Air  and 
Radiation.  The  Director  may  affirm  or 
vacate  the  disallowance.  If  no  appeal  is 
taken  by  the  tenth  day  after  notification, 
the  disallowance  will  be  final  on  that 
day. 

§  62. 11    Exports  to  Articit  5  Parties. 

In  accordance  with  the  provisions  of 
this  section,  any  person  may  obtain 
authorizations  to  convert  potential 
production  allowances  to  production 
allowances  by  exporting  controlled 
substances  to  nations  listed  in  appendix 
E  (Article  5  Parties).  Authorizations 
obtained  under  this  section  will  be  vahd 
only  during  the  control  period  •"  which 
the  controlled  substance  departed  the 
United  States  or  its  territories.  A  request 
for  authorizations  under  this  section  will 
be  considered  a  request  for  consumption 
allowances  under  §  82.10  as  well. 

(a)  The  exporter  must  submit  to  the 
Administrator  a  request  for  authority  to 
convert  potential  production  allowance 
to  production  allowances.  That  request 
must  set  forth  the  following: 

(1)  The  identities  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports: 

(2)  The  exporter's  Employee 
Identification  Number 


(3)  The  names  and  telephone  numbers 
of  contact  persons  for  the  exporter  and 
for  the  recipient: 

(4)  The  quantify  and  the  type  of 
controlled  substances  exported,  its 
source  and  date  purchased,  and  what 
percentage,  if  any.  of  the  controlled 
substances  that  are  recycled  or  used: 

(5)  The  date  on  which  and  the  port 
from  which  the  controlled  substances 
were  exported  from^the  United  States  or 
its  territories: 

(6)  The  country  to  which  the 
controlled  substances  were  exported: 

(7)  A  copy  of  the  bill  of  lading  and 
invoice  indicating  the  net  quantity 
shipped  and  documenting  the  sale  of  the 
controlled  substances  to  the  recipient: 

(8)  The  commodity  code  of  the 
controlled  substance  exported:  and 

(9)  A  copy  of  the  contract  covering  the 
sale  of  the  controlled  substances  to  the 
recipient  that  contains  provisions 
forbidding  the  reexport  of  the  controlled 
substance  in  bulk  form  and  subjecting 
the  recipient  or  any  transferee  of  the 
recipient  to  liquidated  damages  equal  to 
the  resale  price  of  the  controlled 
substances  if  they  are  reexported  in 
bulk  form. 

(b)  The  Administrator  will  review  the 
information  and  documentation 
submitted  under  paragraph  (a)  of  this 
section,  and  assess  the  quantity  of 
controlled  substances  that  the 
documentation  verifies  were  exported  to 
an  Article  5  Party.  Based  on  that 
assessment,  the  Administrator  will  issue 
the  exporter  a  notice  authorizing  the 
conversion  of  a  specified  quantity  of 
potential  production  allowances  to 
production  allowances  in  a  specified 
control  year,  and  granting  consumption 
allowances  in  the  same  amount  for  the 
same  control  year.  The  authorizations 
may  be  used  to  convert  potential 
production  allowances  to  production 
allowances  as  soon  as  the  date  on 
which  the  notice  is  issued. 

§82.12    Transfers. 

(a)  Intercompany  transfers.  Any 
person  ("transferor")  may  transfer  to 
any  other  person  ("transferee")  any 
amount  of  the  transferor's  consumption 
allowances,  production  allowances, 
potential  production  allowances,  or 
authorizations  to  convert  potential 
production  allowances  to  production 
allowances  (but  not  transformation 
allowances),  as  follows: 

(1)  The  transferor  must  submit  to  the 
Administrator's  designated 
representative  a  transfer  claim  setting 
forth  the  following: 

(i)  The  identities  and  addresses  of  the 
transferor  and  the  transferee; 


(ii)  The  name  and  telephone  numbers 
of  contact  persons  for  the  transferor  and 
the  transferee: 

(iii)  The  type  of  allowances  or 
authorizations  being  transferred, 
including  the  names  of  the  controlled 
substances  for  which  allowances  are  to 
be  transferred: 

(iv)  The  group  of  controlled 
substances  to  which  the  allowances  or 
authorizations  being  transferred 
pertains: 

(v)  The  amount  of  allowances  or 
authorizations  being  transferred: 

(vi)  The  control  period(s)  for  which 
the  allowances  or  authorizations  are 
being  transferred;  and 

(vii)  The  amount  of  unexpended 
allowances  or  authorizations  of  the  type 
and  for  the  control  period  being 
transferred  that  the  transferor  holds 
under  authority  of  this  part  as  of  the 
date  the  claim  is  submitted  to  EPA. 

(2)  The  Administrator's  designated 
representative  will  determine  whether 
the  records  maintained  by  EPA.  taking 
into  account  any  previous  transfers  and 
any  production,  imports  or  exports  of 
controlled  substances  reported  by  the 
transferor  possesses,  as  of  the  date  the 
transfer  claim  is  processed,  unexpended 
allowances  or  authorizations  sufficient 
to  cover  the  transfer  claim  (i.e.,  the 
amount  to  be  transferred  plus  one 
percent  of  that  amount).  Within  three 
working  days  of  receiving  a  complete 
transfer  claim,  the  Administrator's 
designated  representative  will  take 
action  to  notify  the  transferor  and 
transferee  as  follows: 

(i)  If  EPA's  records  show  that  the 
transferor  has  su^icient  unexpended 
allowances  or  authorizations  to  cover 
the  transfer  claim  or  if  review  of 
available  information  is  insufficient  to 
make  a  determination,  the 
Administrator's  representative  will  issue 
a  notice  indicating  that  EPA  does  not 
object  to  the  transfer  and  will  reduce  the 
transferor's  balance  of  unexpended 
allowances  or  authorizations  by  the 
amount  to  be  transferred  plus  one 
percent  of  that  amount.  When  EPA 
issues  a  no  objection  notice,  the 
transferor  and  the  transferee  may 
proceed  with  the  transfer.  However,  if 
EPA  ultimately  finds  that  the  transferor 
did  not  have  sufficient  unexpended 
allowances  or  authorizations  to  cover 
the  claim,  the  transferor  and  transferee 
will  be  held  liable  for  any  violations  of 
the  regulations  of  this  part  that  occur  as 
a  result  of,  or  in  conjunction  with,  the 
improper  transfer. 

(ii)  If  EPA's  records  show  that  the 
transferor  has  insufficient  unexpended 
allowances  or  authorizations  to  cover 
the  transfer  claim,  or  that  the  transferor 
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has  failed  to  respond  to  one  or  more 
Agency  requests  to  supply  information 
needed  to  make  a  determination,  the 
Administrator's  designated 
representative  will  issue  a  notice 
disallowing  the  transfer.  Within  10 
working  days  after  receipt  of 
notification,  either  party  may  file  a 
notice  of  appeal,  with  supporting 
reasons,  with  the  Director,  Office  of 
Atmospheric  and  Indoor  Air  Programs, 
Office  of  Air  and  Radiation.  The 
Director  may  affirm  or  vacate  the 
disallowance.  If  no  appeal  is  taken  by 
the  tenth  working  day  after  notification, 
the  disallowance  shall  be  final  on  that 
day. 

(3)  In  the  event  that  the 
Administrator's  designated 
representative  does  not  respond  to  a 
transfer  claim  within  the  three  working 
days  specified  in  paragraph  (b)  of  this 
section,  the  transferor  and  transferee 
may  proceed  with  the  transfer.  EPA  will 
reduce  the  transferor's  balance  of 
unexpended  allowances  by  the  amount 
to  be  transferred  plus  one  percent  of 
that  amount.  However,  if  EPA  ultimately 
finds  that  the  transferor  did  not  have 
sufficient  unexpended  allowances  or 
authorizations  to  cover  the  claims,  the 
transferor  and  transferee  will  be  held 
liable  for  any  violabons  of  the 
regulations  of  this  part  that  occur  as  a 
result  of.  or  in  conjunction  with,  the 
improper  transfer. 

(b)  Inter-pollutant  conversions.  Any 
person  ("convertor")  may  convert 
consumption  allowances,  production 
allowances,  potential  production 
allowances,  or  authorizations  to  convert 
potential  production  allowances  to 
production  allowances  (but  not 
transformation  allowances]  for  one 
controlled  substance  to  the  same  type  of 
allowance  for  another  controlled 
substance  within  the  group  of  controlled 
substances  as  the  first  as  follows: 

(1)  The  convertor  must  submit  to  the 
Administrator's  designated 
representative  a  conversion  claim 
setting  forth  the  following: 

(i)  The  identity  and  address  of  the 
convertor 

(ii)  The  name  and  telephone  number 
of  a  contact  person  for  the  convertor. 

(iii)  The  type  of  allowances  or 
authorizations  being  converted, 
including  the  names  of  the  controlled 
substances  for  which  allowances  are  to 
be  converted; 

(iv)  The  group  of  controlled 
substances  to  which  the  allowances  or 
authorizations  being  converted  pertains: 

(v)  The  amount  and  type  of 
allowances  to  be  converted: 

(vi)  The  amount  of  allowances  to  be 
subtracted  from  the  converter's 
unexpended  allowances  or 


authorizations  for  the  first  controlled 
substance,  to  be  equal  to  101  percent  of 
the  amount  of  allowances  converted; 
(vii)  The  amount  of  allowances  or 
authorizations  to  be  added  to  the 
convertor's  unexpended  allowances  or 
authorizations  for  the  second  controlled 
substance,  to  be  equal  to  the  amount  of 
allowances  for  the  first  controlled 
substance  being  converted  multiplied  by 
the  quotient  of  the  ozone  depletion 
factor  of  the  first  controlled  substance 
divided  by  the  ozone  depletion  factor  of 
the  second  controlled  substance,  as 
listed  in  appendix  A  of  subpart  A; 

(viii)  The  control  period(s)  for  which 
the  allowances  or  authorizations  are 
being  converted;  and 

(ix)  The  amount  of  unexpended 
allowances  or  authorizations  of  the  type 
and  for  the  control  period  being 
converted  that  the  convertor  holds 
under  authority  of  this  part  as  of  the 
date  the  claim  is  submitted  to  EPA. 

(2)  The  Administrator's  designated 
representative  will  determine  whether 
the  records  maintained  by  EPA.  taking 
into  account  any  previous  conversions, 
any  transfers  and  any  production, 
imports  or  exports  of  controlled 
substances  reported  by  the  convertor 
possesses,  as  of  the  date  the  conversion 
claim  is  processed,  unexpended 
allowances  or  authorizations  suRicient 
to  cover  the  conversion  claim  (i.e..  the 
amount  to  be  converted  plus  one  percent 
of  that  amount).  Within  three  working 
days  of  receiving  a  complete  conversion 
claim,  the  Administrator's  designated 
representative  will  take  action  to  notify 
the  convertor  as  follows: 

(i)  If  EPA's  records  show  that  the 
convertor  has  sufficient  unexpended 
allowances  or  authorizations  to  cover 
the  conversion  claim  or  if  review  of 
available  information  is  insufficient  to 
make  a  determination,  the 
Administrator's  representative  will  issue 
a  notice  indicating  that  EPA  does  not 
object  to  the  conversion  and  will  reduce 
the  convertor's  balance  of  unexpended 
allowances  or  authorizations  by  the 
amount  to  be  converted  plus  one  percent 
of  that  amount.  When  EPA  issues  a  no 
objection  notice,  the  convertor  may 
proceed  with  the  conversion.  However, 
if  EPA  ultimately  finds  that  the 
convertor  did  not  have  sufficient 
unexpended  allowances  or 
authorizations  to  cover  the  claim,  the 
convertor  will  be  held  hable  for  any 
violations  of  the  regulations  of  this  part 
that  occur  as  a  result  of,  or  in 
conjimction  with,  the  improper 
conversion. 

(ii)  If  EPA's  records  show  that  the 
convertor  has  insufficient  unexpended 
allowances  or  authorizations  to  cover 
the  conversion  claim,  or  that  the 


convertor  has  failed  to  respond  to  one  or 
more  Agency  requests  to  supply 
information  needed  to  make  a 
determination,  the  Administrator's 
designated  representative  will  issue  a 
notice  disallowing  the  conversion. 
Within  10  working  days  after  receipt  of 
notification,  the  convertor  may  file  a 
notice  of  appeal,  with  supporting 
reasons,  with  the  Director,  Office  of 
Atmospheric  and  Indoor  Air  Programs, 
Office  of  Air  and  Radiation.  The 
Director  may  affirm  or  vacate  the 
disallowance.  If  no  appeal  is  taken  by 
the  tenth  working  day  after  notification, 
the  disallowance  shall  be  final  on  that 
day, 

(3)  In  the  event  that  the 
Administrator's  designated 
representative  does  not  respond  to  a 
conversion  claim  within  the  three 
working  days  specified  in  paragraph  (b) 
of  this  section,  the  convertor  may 
proceed  with  the  conversion.  EPA  will 
reduce  the  converter's  balance  of 
unexpended  allowances  by  the  amount 
to  be  converted  plus  one  percent  of  that 
amount.  However,  if  EPA  ultimately 
finds  that  the  convertor  did  not  have 
sufficient  unexpended  allowances  or 
authorizations  to  cover  the  claims,  the 
convertor  will  be  held  liable  for  any 
violations  of  the  regulations  of  this  part 
that  occur  as  a  result  of,  or  in 
conjunction  with,  the  improper 
conversion.  * 

§  B2. 1 3    Record-keeping  and  roporting 
requirements. 

(a)  Unless  otherwise  specified,  the 
record-keeping  and  reporting 
requirements  set  forth  in  this  section 
take  effect  on  January  1. 1992. 

(b)  Reports  and  records  required  by 
this  section  may  be  used  for  purposes  of 
compliance  determinations.  These 
requirements  are  not  intended  as  a 
limitation  on  the  use  of  other  evidence 
admissible  under  the  Federal  Rules  of 
Evidence. 

(c)  Unless  otherwise  specified,  reports 
required  by  this  section  must  be  mailed 
to  the  Administrator  within  45  days  of 
the  end  of  the  applicable  reporting 
period. 

(d)  Records  and  copies  of  reports 
required  by  this  section  must  be 
retained  for  three  years. 

(e)  In  reports  required  by  this  section, 
quantities  of  controlled  substances  must 
be  stated  in  terms  of  kilograms. 

(f)  Every  person  ("producer")  who  will 
produce  controlled  substances  during  a 
control  period  must  comply  with  the 
following  record-keeping  and  reporting 
requirements: 

(1)  Within  120  days  of  (the  date  this 
rule  is  published  in  the  Federal  Register) 
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or  within  120  days  of  the  date  the 
producer  first  produces  a  controUed 
substance,  whichever  is  later,  every 
producer  ^1  has  not  already  done  so 
must  subrut  to  the  Administrator  ■ 
report  describing: 

(i)  The  method  by  which  the  producer 
in  practice  measures  daily  quantities  of 
controlled  substances  produced; 

(ii)  Conversion  factors  by  which  the 
daily  records  as  currently  maintained 
can  be  converted  into  kilograms  of 
controlled  substances  produced, 
including  any  constants  or  assumptions 
used  in  making  those  calctilations  (e.g., 
tank  specifications,  ambient 
temperahire  or  pressure,  density  of  the 
controlled  substance,  etc.); 

(iii)  internal  accounting  procedures  for 
determining  plant-wrde  production; 

(iv)  The  quantity  of  any  fugitive  losses 
accounted  for  in  the  production  figures; 
and 

(v]  The  estimated  percent  efficiency  of 
the  production  process  for  the  controUed 
substance. 

Within  60  days  of  any  change  in  the 
measurement  procedures  or  the 
information  specified  in  the  above 
report,  the  producer  must  submit  a 
report  specifying  the  revised  data  or 
procedures  to  the  Admhristrator. 

(2)  Every  producer  must  maintain  the 
following: 

(i)  dated  records  of  the  quantity  of 
each  of  the  controlled  substances 
produced  at  each  facility; 

(ii)  Elated  records  of  the  quantity  of 
controUed  substances  used  as 
feedstocks  in  the  manufacture  of 
controlled  substances  and  in  the 
manufacture  of  non-controUed 
substances  and  any  controlled 
substanct  introduced  into  the 
production  process  of  the  same 
controlled  substance  at  each  faciUty; 

(iii)  Dated  records  identifying  the 
quantity  of  each  chemical  not  a 
controlled  substance  produced  within 
each  facility  also  producing  one  or  more 
controlled  substances; 

(iv)  Dated  records  of  the  quantity  of 
raw  materials  and  feedstock  chemicals 
used  at  each  facility  for  the  production 
of  controUed  substances. 

(v)  Dated  records  of  the  shipments  of 
controlled  substances  produced  at  ea.ch 
plant; 

(vi)  The  quantity  of  controlled 
substances,  the  date  received,  and 
names  and  addresses  of  the  source  of 
recyclable  or  recoverable  materials 
containing  controlled  substances  which 
are  recovered  at  each  plant: 

(vii)  Records  of  the  date,  the 
controlled  substance,  and  the  estimated 
quantity  of  any  spill  or  release  of  a 
controlled  substance  that  equals  or 
exceeds  100  pounds. 


(3)  For  each  quarter,  each  producer 
must  provide  the  Administrator  with  a 
report  containing  the  following 
information: 

(i)  The  production  by  plant  in  that 
quarter  of  each  controlled  substance, 
specifying  the  quantity  of  any  controUed 
substance  used  for  feedstock  purposes 
for  controlled  and  non-controlled 
substances  for  each  plant  and  totaled  by 
dass  I  controUed  substances  for  aU 
plants  owned  by  the  producer; 

(ii)  The  levels  of  production 
(expended  allowances)  for  aU  class  I 
cnntroUed  substances  for  each  plant  and 
totaled  for  all  plants  for  that  quarter  and 
totaled  for  the  control  period  to  date; 

(iii)  From  each  plant,  the  total 
shipments  of  each  controlled  substance 
produced  at  that  plant  in  the  quarter. 

(iv)  The  producer's  total  of  expended 
aod  unexpended  consumption 
allowances,  poterttial  production 
allowances,  production  allowances  and 
authorizations  to  convert  potential 
production  allowances  to  production 
allowances,  as  of  the  end  of  that 
quarter 

(v)  The  quantity,  the  date  received, 
and  names  and  addresses  of  the  source 
of  recyclable  or  recoverable  materials 
containing  the  controlled  substance 
which  are  recovered  at  each  plant;  and 

(4)  For  any  person  who  fails  to 
maintain  the  records  required  by  this 
paragraph,  the  Administrator  may 
assume  that  the  person  has  produced  at 
fnU  capacity  during  the  period  for  which 
records  were  not  kept,  for  purposes  of 
determining  whether  the  person  has 
violated  the  prohibitions  at  {  82.4. 

(g]  Inporters  of  controlled  substances 
dur^  a  control  period  most  comply 
with  the  following  record-keeping  and 
reporting  requirements: 

(1)  Any  importer  must  maintain  the 
following  records: 

(i)  The  quantity  of  each  controlled 
substance  imported,  either  alone  or  in 
mixtures,  including  the  percentage  of  the 
mixture  which  consists  of  controUed 
substances; 

(ii)  The  date  on  which  the  controlled 
substances  were  imported, 

(iii)  The  port  of  entry  through  which 
the  controlled  substances  passed; 

(i»)  The  country  from  which  the 
imported  controUed  substances  were 
imported; 

(v)  The  port  of  exit; 

(vi)  The  commodity  code  for  the 
controlled  substances  shipped; 

(vii)  The  importer  number  for  the 
shipment; 

(viii)  A  copy  of  the  bill  of  lading  for 
the  import; 

(ix)  The  invoice  for  the  import:  and 

(x)  The  U.S.  Customs  Entry  Summary 
Form. 


(2)  For  each  quarter,  every  importer 
must  submit  to  the  Administrator  a 
report  containing  the  following 
information: 

(i)  Summaries  of  the  records  required 
in  paragraph  (g)(1)  (i)  through  (vii)  of 
this  section  for  the  previous  quarter, 

(ii)  The  total  quantity  imported  lo 
kilograms  of  each  controUed  substaiuze 
for  that  quarter; 

(iii)  The  levels  of  import  (expended 
allowances)  of  controUed  substances  for 
that  quarter  and  totaled  by  cheiaical  for 
the  control-period-to-dste;  and 

(iv)  The  importer's  total  sum  of 
expended  and  unexpended  consumption 
allowances  by  cheniical  at  the  end  of 
that  quarter. 

(h)  For  any  exports  of  controlled 
substances  not  reported  under  {  82.10 
(additional  consumption  allowances)  or 
S  82.11  (Exports  to  Parties),  the  exporter 
who  exported  the  controlled  substaacek 
must  submit  to  the  Administrator  the 
following  information  within  45  days  of 
the  end  of  the  control  period  in  which 
the  unreported  exports  left  the  United 
States: 

(1)  The  names  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(2)  The  exporter's  Employee 
Identification  Number 

(3)  The  type  and  quantity  of  controlled 
substances  exported  and  what 
percentage,  if  any.  ci  the  coittroBed 
substances  that  are  recycled  or  used: 

(4)  The  date  on  which  and  tke  port 
from  which  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(5)  The  country  to  which  the 
controUed  substances  were  exported; 
and 

(d)  The  commodity  code  of  the 
controUed  substance  shipped. 

(i)  Every  person  who  has  requested 
additional  production  allowances  under 
S  82.9(c)  or  consumption  aUewancei 
under  9  B2.10(c),  or  persons  who 
transform  controUed  substances  in 
Group  IV  must  maintain  the  foUowing; 

(1)  Dated  records  of  the  quantity  and 
level  of  controlled  substance  used  and 
entirely  consumed  in  the  maintfactBre  of 
another  chemical; 

(2)  Copies  of  the  invoices  or  receipts 
documenting  the  sale  from  the  producer 
or  importer  of  the  controUed  substance 
to  the  person: 

(3)  Dated  records  of  the  names, 
commercial  use  and  qwiiitities  of  the 
resulting  chemical(s);  and 

(4)  Dated  records  of  shipments  to 
purchasers  of  the  resulting  chemical(s). 

(j)  For  every  quarter,  within  45  days  of 
the  end  of  the  quarter,  every  person  who 
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transforms  Group  IV  chemicals  must 
report  the  following: 

(1)  The  names  of  the  persons  from 
whom  they  have  purchased  controlled 
substances;  and 

(2)  The  amounts  purchased  and 
transformed  from  each  company. 

(k)  For  every  control  period,  every 
person  requesting  an  exemption  for 
unavoidable,  coincidental  production  of 
carbon  tetrachloride  as  a  by-product 
that  is  immediately  destroyed  must 
submit  to  the  Administrator's 
designated  representative  within  45 
days  of  the  beginning  of  the  control 
period  the  following  information: 

(1)  A  description  of  the  process  of 
which  carbon  tetrachloride  is  a  by- 
product; 

(2)  The  name  of  the  main  chemical 
produced  in  the  process; 

(3)  A  description  of  the  destruction 
technology  to  be  used  to  dispose  of  the 
carbon  tetrachloride;  and 

(4)  An  estimate  of  the  annual 
production  and  subsequent  destruction 
of  the  carbon  tetrachloride. 

(1)  If  the  Administrator's  designated 
representative  finds  based  on  the 
submitted  information  that  the  carbon 
tetrachloride  for  which  the  exemption  is 
sought  is  an  unavoidable,  coincidental 
by-product  of  the  production  of  another 
chemical  and  that  maximum  available 
control  technology  will  be  used  to 
destroy  it.  he  or  she  will  either  exempt 
this  production  from  control  or  provide 
allowances  for  the  production  and 
consumption  of  the  product  based  on  the 
producer's  1989  production  of  the  carbon 
tetrachloride  as  a  result  of  the  described 
process.  Every  person  who  produces, 
imports  or  exports  class  II  chemicals 
must  report  its  annual  level  of 
production,  imports  and  exports  of  these 
chemicals  within  45  days  of  the  end  of 
each  control  period. 

Appendix  A  to  Subpart  A — Controlled 
Substances  and  Ozone  Depletion 
Weights 


Controlled  substance 

Ozone 
deple- 
tion 
weight 

A.I.— CI«M  1  Controflad  SubstancM 

A.  Group  1: 
CFCIj-Trichlofofluoromethane      (CFC- 
11) 

10 

CCI,F,-Dichlorodmuofomethane    (CFC- 
12) 

1.0 

Controlled  substarx^ 


CC1  ;F-CCIF,-Trictilofotriflooroettwne 
(CFC-113) _ 

CFta-CQFi-DichlorotetrafluoroeltiaM 
(CFC-1 1 4) 

CaF,-CF,- 
(Mono)chloropentaftuoroethane 
(CFC-1 15) 

B.  Group  II: 
CFiBrCI-Bromochlorodifluoroethane 

(halon  121 1) 

CtFtBrs-Bromotrifluoroettiane        (halon 

1301) 

C>F4Bri-Oilxomotetrafluoroettiane 

(halon  2402) „ 

C.  Group  III: 
CF,a-Chlorotrifluofomethaf>e  (CFC-1 3) . 

C,FCl5-(CFC-1 11) 

CF,Cl,-(Cf;C-1 12) 

GiFa,-(CFC-21 1) 

CF,CI,-(CFC-21 2) „... 

C,F,CW-(CFC-21 3) _ „.„ 

C,F,CU-(CFC-214) 

CiF5Ct,-(CFC-21 5) 

C,F.CI,-(CFC-21 6) 

CF,CHCFC-21 7) 

D.  Group  IV: 

CCU-Cart>on  Tetrachloride 

E.  Group  V: 
C^H]Cli-1,1,1-Tr1chloroethane     (Methyl 

chlorofofm) 


Ozone 
deple- 
tion 
freight 


0.8 
1.0 

0.6 

3.0 

10.0 

6.0 

1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 

1.1 


A.2.— Clata  II  ControHwl  SulwtancM 


CHFCIj-Dlchlorotluorometharw 

(HCFC-21) 

CHFiCI-Chlofodifluoromethane 

(HCFC-22) 

CHiFCI-Chlorofluoromettiane 

(HCFC-31 ) 

CHFa,-(HCFC-121) 

CHF,a,-(HCFC-122) 

CHFja,-(HCFC-123) 

CjHF.CI-(HCFC-124) 

C,H,FCMHCFC-131) 

CH,'»^,CI,-(HCFC-132b) 

CH,F,a-(HCFC-133a) 

CKiFCI,-(HCFC-141b) 

C,H,F,CI-(HCFC-142b) 

CjHFCI.-(HCFC-221) 

C,HF,CU-(HCFC-222) 

C,HF,a.-(HCFC-223) 

CHF.Ct,-(HCFC-224) 

CjHFsCI, 

(HCFC-225ca) 

(HCFC-225cb) _ 

CHF,CI-(HCFC-226) 

C,H,FCl5-(HCFC-231) 

C,H,F,Cl4-(HCFC-232) 

CjH,F,CI,-(HCFC-233) 

C>H,F,CI,-(HCFC-234) 

CjH,Fja-(HCFC-235) 

CH,Fa,-(HCFC-241) 

CH,F,Ct,-(HCFC-242) 

C,H,F,CI,-(HCFC-243) 

C>H,F,a-(HCFC-244) 

C,H,FCI,-(HCFC-251) 

C,H,F,CI,-(HCFC-252) 

CsH,F,a-(HCFC-253) 

CKFCI,-(HCFC-261) 

C,H5F,CI-(HCFC-262) 

CsH.Fa-(HCFC-271) 

All  Isomers  of  the  above  chemicals . 


[res.] 
0.05 

[res. 

[res. 

[res. 
0.02 
0.02 

[res.: 

(res. 

(res. 
0.12 
0.06 

[res.: 

[res. 

[res. 

[res.: 

[res.] 
[res.: 
[res.: 
[res.: 
[res.: 
[res.: 
[res.: 
[res.: 
(res.: 
[res.: 
[res.: 
[res.: 
[res.: 
[res.: 
[res.] 
[res.] 
[res.: 
[res.] 
(res.: 


Appendix  B  to  Subpart  A-Parties  to  the 
Montreal  Protocol 

Parties  to  the  Montreal  Protocol: 
Argentina,  Australia.  Austria,  Bahrain, 
Bangladesh,  Belgium,  Brazil.  Bulgaria, 
Burkina  Faso,  Byelorussian  Soviet 
Socialist  Republic,  Cameroon,  Canada, 
Chile,  Costa  Rica,  Czechoslovakia, 
Denmark,  Ecuador,  Egypt,  European 
Economic  Community,  Fiji,  Finland, 
France,  Gambia,  Germany,  Ghana, 
Greece,  Guatemala,  Hungary,  Iceland, 
Iran,  Ireland,  Italy,  Japan,  Jordan. 
Kenya.  Libyan  Arab  Jamahiriya. 
Liechtenstein.  Luxembourg.  Malawi. 
Malaysia.  Maldives.  Malta,  Mexico, 
Netherlands,  New  Zealand,  Nigeria, 
Norway,  Panama,  Philippines,  Poland, 
Portugal.  Singapore.  South  Africa.  Spain. 
Sri  Lanka.  Sweden.  Switzerland.  Syrian 
Arab  Republic.  Thailand,  Togo,  Trinidad 
&  Tobago,  Tunisia,  Uganda,  Ukrainian 
Soviet  Socialist  Republic,  United  Arab 
Emirates,  United  Kingdom,  United 
Soviet  Socialist  Republics,  United 
States,  Uruguay,  Venezuela,  Yugoslavia, 
Zambia. 

Appendix  C  to  Subpart  A-Nations 
Complying  With,  But  Not  Parties  To, 
The  Protocol  [Reserved] 

Appendix  D  to  Subpart  A-Article  5 
Parties 

Argentina,  Bangladesh,  Brazil,  Burkina 
Faso,  Cameroon,  Chile,  Costa  Rica,  Ecuador. 
Egypt,  Fiji.  Gambia,  Ghana,  Guatemala,  Iran, 
Jordan,  Kenya,  Libyan  Arab  Jamahiriya, 
Malawi,  Malaysia.  Maldives,  Mexico, 
Nigeria.  Panama,  Philippines,  Sri  Lanka, 
Syrian  Arab  Republic,  Thailand,  Togo, 
Trinidad  and  Tobago,  Tunisia,  Uganda, 
Uruguay,  Venezuela.  Yugoslavia.  Zambia. 

(PR  Doc.  91-23108  Filed  9-27-91;  8:45  am] 
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GENERAL  ACCOUNTING  OFFICE 
4  CFR  Parts  91, 92,  and  93 

Standards  for  Waiver  of  Claims  for 
Erroneous  Payments  of  Pay  and 
Allowances 

agency:  General  AccountiDg  Office. 
action:  Final  rule. 

summary:  This  rule  updates  the  General 
Accounting  Office's  waiver  regulations 
at  4  CFR  parts  91-93  to:  (1)  Bring  these 
regulations  into  conformance  with 
existing  administrative  practices  of  the 
General  Accounting  Offlce;  and  (2) 
implement  the  provisions  of  Public  Law 
99-224  and  Public  Law  100-702. 
EFFECTIVE  DATE:  September  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Higgins,  Associate  General 
Counsel.  202-27S-6410. 
SUPPLEMENTARY  information: 

Background 

On  November  30, 1990.  the  General 
Accounting  Office  published  a  proposed 
rule  (55  FR  49624].  with  request  for 
comments,  to  implement  legislation 
extending  the  waiver  statutes  (5  U.S.C. 
5584. 10  U.S.C.  2774.  and  32  U.S.C.  716) 
to  include  erroneous  payments  of  travel, 
transportation,  and  relocation  expenses 
and  allowances  and  extending  waiver 
authority  to  the  claims  of  judicial  branch 
employees.  The  preamble  to  the 
proposed  rule  included  a  section-by- 
section  analysis.  GAO  received 
comments  from  the  National  Treasury 
Employees  Union  (NTEU)  and  four 
federal  agencies.  As  a  result  of  the 
comments,  a  number  of  provisions  were 
clarified  or,  in  some  cases,  removed  as 
being  superfluous  or  unnecessarily 
burdensome  to  agencies.  There  are  no 
substantive  changes  in  GAO's  standards 
for  evaluating  waiver  claims. 

Discussion  of  Comments  and  Changes  to 
the  Proposed  Rule 

Proposed  S  92.2  is  removed,  and  the 
remaining  sections  are  redesignated 
accordingly.  That  section  had  proposed 
that  an  application  for  waiver  may  be 
suspended  and  collection  efforts 
terminated  pursuant  to  the  Federal 
Claims  Collection  Standards  (FCCS),  4 
CFR  part  104,  when  the  cost  of 
processing  the  application  for  waiver  is 
likely  to  exceed  the  amount  recoverable 
on  the  claim  and  there  are  no 
countervailing  Government  policies.  The 
Department  of  Veterans  Affairs  inquired 
whether  agencies  may  use  the  authority 
contained  in  the  Federal  Claims 
Collection  Standards  to  terminate 
claims  over  $500  that  the  agencies  might 
otherwise  waive  but  for  the 


jurisdictional  limits  in  the  waiver 
statutes.  They  may  not.  Claims 
collection  may  be  terminated  under  the 
Federal  Claims  Collection  Standards 
only  when  a  claim  meets  the  criteria 
contained  in  those  standards.  Moreover, 
regulations  to  implement  the  Federal 
Claims  Collection  Act  must  be  issued 
jointly  by  the  Comptroller  General  and 
the  Attorney  General.  31  U.S.C. 
3711(e)(2).  We  chose  to  remove  the 
proposed  section  rather  than  to  initiate  a 
new  round  of  rulemaking. 

Redesignated  S  92.2(c]  (proposed 
S  92.3(c]]  is  amended  to  clarify  that  an 
agency  or  department  need  submit  to 
the  GAO  only  those  claims  within 
GAO's  jurisdiction:  claims  aggregating 
more  than  $500,  or  such  other  amount  as 
may  be  provided  by  statute,  for  which 
the  agency  recommends  approval  and 
all  appeals,  regardless  of  amount. 
Claims  of  $500  or  less  that  the  agency 
approves  need  not  be  submitted  to 
GAO.. 

The  Department  of  the  Air  Force 
questioned  whether,  for  the  purpose  of 
providing  GAO  with  a  waiver 
applicant's  address  as  required  in 
proposed  §  92.4(a](l]  (redesignated 
S  92.3(a)(1)).  the  agency  may  use  the 
address  of  the  accounting  and  finance 
office  through  which  the  applicant  had 
originally  filed  a  waiver  application.  The 
Air  Force  noted  that  requiring  the 
agency  to  include  the  claimant's  home 
address  would  be  especially  difficult  for 
agencies  with  centralized  waiver 
processing,  particularly  those  with 
military  members  subject  to  frequent 
changes  of  station.  Although  we  prefer 
an  applicant's  home  address,  we  have 
no  objection  to  an  administrative  office 
as  an  applicant's  address  in  those  cases 
when  the  home  address  is  not  readily 
available  or  is  frequently  changing. 

At  the  suggestion  of  the  NTEU. 
redesignated  §  92.3(a)(5)  (proposed 
S  92.4(a)(5))  is  amended  to  require 
agencies  to  include  in  their  reports  the 
agency's  response  to  any  steps  the 
applicant  took  to  bring  the  matter  to  the 
agency's  attention. 

Redesignated  S  92.3(a)(ll)  (proposed 
§  92.4(a)(ll))  is  removed  as  being 
unnecessary.  It  would  have  required 
agencies  to  document  what  action,  if 
any,  had  been  taken  to  obtain 
repayment  of  the  claim. 
-    Because  it  was  considered  too 
burdensome  for  agencies  to  implement, 
the  final  rule  does  not  incorporate 
NTEU's  suggestion  that  the  applicant  be 
given  a  copy  of  the  agency  report 
required  by  redesignated  §  92.3 
(proposed  §  92.4). 
However,  redesignated  §  92.4(b) 
(proposed  §  92.5(b))  is  amended  to 
require  that  the  written  notice  to  the 


applicant  of  the  disposition  of  the 
application  include  the  basis  for  the 
decision.  As  proposed,  the  section 
would  have  required  that  the  agency 
notify  the  employee  or  member  only 
whether  the  application  had  been 
granted,  denied,  or  referred  to  the  GAO. 

Redesignated  S  92.6(a)  (proposed 
S  92.7(a))  is  amended  to  require  refunds 
of  amounts  repaid  and  waived  to  be 
charged  to  the  account  into  which  the 
agency  deposited  the  collection,  instead 
of  the  appropriation  from  which  the 
erroneous  payment  was  made. 

Redesignated  S  92.7  (proposed  §  92.8) 
is  amended  to  require  agencies  to  retain 
the  written  record  of  waiver  action  for  6 
years  and  3  months.  The  proposed 
section  had  not  included  a  cutoff  date. 

Redesignated  S  92.8  (proposed  §  92.9) 
is  amended  to  eliminate  the  requirement 
of  an  annual  written  report  to  GAO 
contained  in  paragraph  (b).  However, 
agencies  still  are  required  to  maintain  a 
register  of  waiver  actions  subject  to 
GAO  review.  This  eliminates  a 
burdensome  requirement  on  agencies 
while  preserving  GAO's  ability  to  carry 
out  its  oversight  responsibilities. 

Redesignated  §  92.9  (proposed  §  92.10) 
deletes  paragraph  (a)  as  being 
unnecessary. 

The  substantive  provisions  of  part  93 
are  now  contained  in  §§  91.1  and  91.6 
and  that  part  is  reserved  for  future  use. 

List  of  Subjects 

4  CFR  Part  91 

Accounting,  Claims,  Government 
employees.  Military  personnel. 
Relocation  expenses.  Travel  and 
transportation  expenses.  Wages. 

4  CFR  Part  92 

Accounting,  Administrative  practice 
and  procedure.  Claims,  Government 
employees.  Investigations.  Military 
personnel.  Wages. 

4  CFR  Part  93 

Accounting.  Claims,  Government 
employees.  Military  personnel.  Wages. 

For  the  reasons  set  out  in  the 
preamble,  parts  91.  92.  and  93  of  title  4, 
chapter  L  subchapter  G.  Code  of  Federal 
Regulations,  are  amended  as  follows. 

subchapter  g— standards  for 
waiver  of  claims  for  erroneous 
payments  of  pay  and  allowances, 
and  of  travel.  transportation,  and 
relocation  expenses  and 
allowances 

1.  The  title  of  subchapter  G  is  revised 
to  read  as  set  forth  above. 

2.  Part  91  is  revised  to  read  as  follows: 
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PART  91— STANDARDS  FOR  WAIVER 

Sec. 

91.1  Purpose  and  scope  of  subchapter. 

91.2  Definitions. 

91.3  Exclusions. 

91.4  Authority  to  waive. 

91.5  Conditions  for  waiver. 

91.6  Effect  of  waiver. 

Authority:  31  U.S.C.  711.  Interpret  or  apply 
5  U.S.C.  5584. 10  U.S.C.  2774,  and  32  U.S.C. 
716.  as  Btnended  by  Pub.  L  99-224.  99  Stat. 
1741,  December  28, 1985,  and  by  Title  X.  sec. 
1009,  Pub.  L  100-702. 102  Stat.  4667, 
November  19. 1988. 

§91.1    Purpose  and  scope  of  subchapter. 
This  subchapter  implements  5  U.S.C. 
5584, 10  U.S.C.  2774,  and  32  U.S.C.  716.  It 
prescribes  the  effect  of  and  the 
standards  and  procedures  for  waiver  of 
claims  of  the  United  States  arising  out  of 
erroneous  payments  of  pay  and 
allowances,  and  erroneous  payments  of 
travel,  transportation,  and  relocation 
expenses  and  allowances,  made  to  or  on 
behalf  of  employees  of  an  agency  or 
members  of  the  uniformed  services, 
including  the  National  Guard,  the 
collection  of  which  would  be  against 
equity  and  good  conscience  and  not  in 
the  best  interests  of  the  United  States. 
These  regulations  do  not  affect  any 
authority  under  any  other  statute  to 
Htigate,  settle,  compromise,  or  waive 
any  claim  of  the  United  States. 

§91.2    Definitions. 

(a)  Agency  means — 

(1)  An  executive  agency  as  defined  in 
5  U.S.C.  105,  including  the  General 
Accounting  Office, 

(2)  The  Government  Printing  Office. 

(3)  The  Library  of  Congress, 

(4)  The  Office  of  the  Architect  of  the 
Capitol, 

(5)  The  Botanic  Garden,  and 

(6)  The  Administrative  Office  of  the 
United  States  Courts,  the  Federal 
Judicial  Center,  and  any  of  the  courts  set 
forth  in  section  610  of  title  28.  U.S.  Code. 
Section  610  defines  "courts"  to  include 
the  courts  of  appeals  and  district  courts 
of  the  United  States,  the  United  States 
District  Court  for  the  District  of  thq 
Canal  Zone,  the  District  Court  of  Guam, 
the  District  Court  of  the  Virgin  Islands, 
the  United  States  Claims  Court  and  the 
Court  of  International  Trade. 

(b)  Secretary  concerned  shall  have 
the  same  meaning  as  it  does  in  section 
101(5)oftitle37,  U.S.  Code. 

(c)  Head  of  an  agency  means  the  head 
of  each  agency  listed  in  paragraphs  (a] 
(1)  through  (5)  of  this  section  and  the 
Director,  Administrative  Office  of  the 
United  States  Courts,  for  the  agencies 
and  courts  listed  in  paragraph  (a)(6)  of 
this  section. 

(d)  Uniformed  services  means  the 
Army,  Navy.  Air  Force,  Marine  Corps. 


Coast  Guard,  National  Oceanic  and 
Atmospheric  Administration,  and  Public 
Health  Service. 

(e)  National  Guard  means  the  Army  ,_ 
National  Guard,  the  Air  National  Guji-d, 
the  Army  National  Guard  of  the  United 
States,  and  Air  National  Guard  of  the 
United  States.  f 

(f)  Employee  means  an  officer  or 
employee  as  defined  in  5  U.S.C.  2104 
and  2105  who  is  or  was  employed  in  a 
civilian  capacity  by  an  agency. 

(g)  As  it  relates  to  employees,  the 
term — 

(1)  Pay  means  salary,  wages,  pay, 
compensation,  emoluments,  and 
remuneration  for  services.  It  includes 
but  is  not  limited  to  overtime  pay;  night, 
standby,  irregular  and  hazardous  duty 
differential;  pay  for  Sunday  and  holiday 
work;  payment  for  accumulated  and 
accrued  leave;  and  severance  pay. 

(2)  Allowances  includes  but  is  not 
limited  to  payments  for  quarters, 
uniforms,  and  overseas  cost  of  living 
expenses. 

(3)  Travel,  transportation  or 
relocation  expenses  and  allowances 
includes  but  is  not  limited  to  items 
referred  to  in  5  U.S.C.  5701-5709  and 
5721-5734.  22  U.S.C.  4081.  and  other 
comparable  provisions,  payment  of 
which  is  made  on  or  after  December  28. 
1985. 

(h)  Member  means  a  member  or 
former  member  of  the  uniformed 
services,  or  member  or  former  member 
of  the  National  Guard. 

(i)  As  it  relates  to  members,  the 
term — 

(1)  Pay  includes  but  is  not  limited  to 
base  and  longevity  pay.  basic  pay. 
training  duty  pay.  special  and  incentive 
pays,  readjustment  pay,  severance  pay. 
mustering-out  pay,  retainer  pay,  retired 
pay,  retirement  pay,  lump-sum  leave 
pay,  and  equivalent  pay. 

(2)  Allowances  includes  but  is  not 
limited  to  payments  in  lieu  of 
subsistence,  quarters,  uniforms,  clothing, 
personal  money  allowance,  family 
separation  allowance,  and  overseas 
station  allowance. 

(3)  Travel  and  transportation 
allowances  includes  but  is  not  limited  to 
items  referred  to  in  37  U.S.C.  404-411 
and  other  comparable  provisions, 
payment  of  which  is  made  on  or  after 
December  28, 1985. 

(j)  Aggregate  amount  means  the  gross 
amount  of  the  claim  against  the 
employee,  member,  or  other  person  from 
whom  collection  is  sought. 

§  91.3    Exclusions. 
This  part  does  not  apply  to: 
(a)  Employees  of  the  District  of 

Columbia  Government. 


(b)  Employees  of  the  legislative 
branch  of  the  Government,  except 
employees  of  the  Architect  of  the 
Capitol,  the  Government  Printing  Office, 
the  Library  of  Congress,  the  Botanic 
Garden,  and  the  General  Accounting 
Office. 

§91.4    Authority  to  waivt. 

(a)  The  Comptroller  General  of  the 
United  States,  or  his  designee,  may 
grant  waiver  in  whole  or  in  part  of  a 
claim  of  the  United  States  in  any 
amount  arising  out  of  an  erroneous 
payment  of  pay  or  allowances  made  to 
employees  on  or  after  July  1. 1960,  and 
to  members  on  or  after  October  2, 1972. 
or  an  erroneous  payment  of  travel, 
transportation  or  relocation  expenses  or 
allowances  made  on  or  after  December 
28, 1985,  to  an  employee  or  member, 
when  all  of  the  requirements  for  waiver 
arc  met.  Claims  referred  to  the  Attorney 
General  for  litigation  will  not  be 
considered  for  waiver  by  the 
Comptroller  General  of  the  United 
States  without  first  having  obtained  the 
agreement  of  the  Attorney  General. 

(b)  The  Director  of  the  Administrative 
Office  of  the  United  States  Courts  may 
grant  waiver  in  whole  or  in  part  of  a 
claim  of  the  United  States  in  an  amount 
aggregating  not  more  than  $10,000 
arising  out  of  an  erroneous  payment  of 
pay  or  allowances  or  an  erroneous 
payment  of  travel,  transportation  or 
relocation  expenses  or  allowances  to  an 
officer  or  employee  of  the 
Administrative  Office  of  the  United 
States  Courts,  the  Federal  Judicial 
Center,  or  any  of  the  courts  listed  in 

§  91.2(a)(6).  This  authority  applies  with 
respect  to  any  claim  arising  before 
November  19, 1988,  that  was  pending  on 
that  date  and  to  any  claim  which  arose 
on  or  after  that  date. 

(c)  The  head  of  an  agency  or  the 
Secretary  concerned,  or  his  designee — 

(1)  May  grant  waiver  in  whole  or  in 
part  of  a  claim  of  the  United  States  in  an 
amount  aggregating  not  more  than  $500, 
or  such  other  amount  as  may  be 
provided  by  statute,  when  all  of  the 
requirements  for  waiver  are  met,  except 
that  the  Director  of  the  Administrative 
Office  of  the  United  States  Courts  m.ay 
grant  waiver  in  whole  or  in  part  of  a 
claim  in  an  amount  aggregating  not  more 
than  $10,000; 

(2)  May  deny  waiver  of  a  claim  in  any 
amount,  provided  that  the  employee, 
member,  or  other  person  from  whom 
collection  is  sought  must  be  advised  of 
the  right  to  appeal  the  denial  to  the 
General  Accounting  Office  pursuant  to 
the  procedures  set  forth  in  part  92  of  this 
subchapter;  and 
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(3)  May  not  grant  waiver  of  any  claim 
that'is  the  subject  of  an  exception  made 
by  the  Comptroller  General  in  the 
account  of  any  accountable  officer,  or 
that  has  been  referred  to  the  General 
Accounting  Office  or  to  the  Attorney 
General. 

(d)  The  Government's  claim  against 
an  employee  or  member  for  repayment 
of  an  advance  of  funds  for  travel  or 
relocation  expenses  may  be  considered 
for  waiver  if — 

(1)  The  advance  was  made  to  cover 
expenses  erroneously  authorized; 

(2)  The  employee  or  member  actually 
spent  the  advance  in  reliance  on  the 
erroneous  travel  authorization;  and 

(3)  The  employee  or  member  is 
indebted  to  the  Government  for 
repayment  of  all  or  part  of  the  amounts 
advanced  after  the  advance  is  applied 
against  any  legitimate  expenses 
incurred  by  the  employee  or  member. 

§91.5    Conditions  for  waiver. 

(a)  Three-year  application  period. 

(1)  An  application  for  waiver  must  be 
received  in  the  General  Accounting 
Office  or  in  the  agency  or  department 
which  made  the  erroneous  payment 
within  3  years  immediately  following 
the  date  on  which  the  erroneous 
payment  was  discovered,  or  in  the  case 
of  certain  applications  received  prior  to 
July  25, 1977.  as  provided  in  5  U.S.C. 
5584(b). 

(2)  The  employee,  member,  or  other 
person  from  whom  collection  is  sought 
shall  be  promptly  notified  of  the 
discovery  of  an  erroneous  payment.  In 
determining  the  date  of  discovery  of  an 
erroneous  payment,  all  doubts  are  to  be 
resolved  in  favor  of  the  applicant. 

(b)  Waiver  may  be  granted  only  when 
collection  would  be  against  equity  and 
good  conscience  and  not  in  the  best 
interests  of  the  United  States.  Generally, 
these  criteria  will  be  met  by  a  finding 
that  the  erroneous  payment  occurred 
through  administrative  error  and  that 
there  is  no  indication  of  fraud, 
misrepresentation,  fault,  or  lack  of  good 
faith  on  the  part  of  the  employee, 
member,  or  other  person  having  an 
interest  in  obtaining  a  waiver  of  the 
claim.  Generally,  waiver  is  precluded 
when  an  employee,  member,  or  other 
person  having  an  interest  in  obtaining 
waiver  receives  a  significant 
unexplained  increase  in  pay  or 
allowances,  or  otherwise  knows,  or 
reasonably  should  know,  that  an 
erroneous  payment  has  occurred,  and 
fails  to  make  inquiries  or  bring  the 
matter  to  the  attention  of  the 
appropriate  officials.  Waiver  under  this 
standard  must  necessarily  depend  upon 
the  facts  existing  in  the  particular  case. 
The  facts  upon  which  waiver  is  based 


should  be  recorded  in  detail  and  made  a 
part  of  the  written  record  in  accordance 
with  the  provisions  of  part  92  of  this 
subchapter. 

§91.6    Effect  of  waiver. 

(a)  In  the  audit  and  settlement  of  the 
accounts  of  any  accountable  officer  or 
official,  full  credit  shall  be  given  for  any 
amounts  with  respect  to  which 
collection  by  the  United  States  is 
waived. 

(b)  An  erroneous  payment,  the 
collection  of  which  is  waived  pursuant 
to  this  subchapter,  is  deemed  a  valid 
payment  for  all  purposes. 

3.  Part  92  is  revised  to  read  as  follows: 

PART  92— PROCEDURE 


Sec 
92.1 
92.2 
92.3 
92.4 
92.5 


Who  may  apply  for  waiver. 

Where  to  apply. 

Report  of  the  agency  or  department. 

Action  by  the  agency  or  department. 

Initial  action  by  the  General 
Accounting  Office  and  appeals  to  the 
Comptroller  General. 

92.6  Refund  of  amounts  repaid  and  waived. 

92.7  Written  record. 

92.8  Register  of  waivers. 

92.9  Referral  of  claims  for  collection  or 
litigation. 

Authority:  31  U.S.C.  711.  Interpret  or  apply 
5  U.S.C.  5584. 10  U.S.C.  2774.  and  32  U.S.C. 
716.  as  amended  by  Pub.  L.  99-224.  99  Stat. 
1741.  December  28. 1985,  and  by  Title  X,  sec. 
1009,  Pub.  L  100-702. 102  Stat.  4667. 
November  19, 1988. 

§  92.1    Who  may  apply  for  waiver. 

An  application  for  waiver  may  be 
initiated  by  an  employee,  member,  or 
other  person  from  whom  collection  is 
sought,  or  by  an  authorized  official  of 
the  agency  or  department  that  made  the 
erroneous  payment,  or  by  the 
Comptroller  General  of  the  United 
States. 

§92.2    Wt>ere  to  apply. 

(a)  An  application  for  waiver  filed  by 
an  employee,  member,  or  other  person 
from  whom  collection  is  sought  shall  be 
submitted  to  the  agency  or  department 
that  made  the  erroneous  payment. 

(b)  After  the  agency  or  department 
has  taken  the  actions  required  by 

i§  92.3  and  92.4,  the  employee,  member, 
or  other  person  from  whom  collection  is 
sought  may  request  the  agency  or 
department  to  submit  the  matter  to  the 
General  Accounting  Office. 

(c)  The  agency  or  department  shall 
submit  all  waiver  applications 
aggregating  more  than  $500,  or  such 
other  amount  as  may  be  provided  by 
statute,  for  which  the  agency 
recommends  approval  and  all  appeals, 
regardless  of  the  amount,  for 
consideration  by  the  General 


Accounting  Office  to:  Director,  Claims 
Group.  General  Government  Division. 
U.S.  General  Accounting  Office, 
Washington,  DC  20548. 
The  submission  shall  include  all  of  the 
information  required  by  §§  92.3  and  92.4. 
and  any  written  comments  on  the  matter 
submitted  by  the  employee,  member,  or 
other  person  from  whom  collection  is 
sought. 

§  92.3    Report  of  ttw  agency  or 
department 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  upon  initiation  of  an 
application  for  waiver,  the  agency  or 
department  shall  prepare  a  written 
report  containing  a  chronological 
summary  of  the  facts  and  circumstances 
including: 

(1)  The  names  and  mailing  addresses 
of  each  employee,  member,  or  other 
person  from  whom  collection  is  sought, 
or  a  statement  that  the  person  cannot 
reasonably  be  located; 

(2)  The  aggregate  amount  of  the  claim; 

(3)  The  date  the  erroneous  payment 
was  discovered; 

(4)  The  date  the  employee,  member,  or 
other  person  from  whom  collection  is 
sought  was  notified  of  the  error  and  a 
statement  of  the  erroneous  amounts 
paid  before  and  after  receipt  of  such 
notice; 

(5)  A  statement  as  to  the 
circumstances  under  which  the 
erroneous  payment  was  made,  the 
applicant's  knowledge  of  the  erroneous 
payment  and  the  steps  the  applicant 
took,  if  any.  to  bring  the  matter  to  the 
attention  of  the  appropriate  official  and 
the  agency's  response; 

(6)  A  determination  as  to  whether 
there  is  any  indication  of  fraud, 
misrepresentation,  fault,  or  lack  of  good 
faith  on  the  part  of  the  employee, 
member,  or  other  interested  person  and 
the  factual  basis  for  such  a 
determination: 

(7)  A  statement  as  to  whether  or  not 
the  erroneous  payment  is  the  subject  of 
an  exception  made  by  the  Comptroller 
General  of  the  United  States; 

(8)  Legible  copies  or  the  originals  of 
supporting  documents  such  as  leave  and 
earnings  statements,  travel 
authorizations  and  vouchers,  and 
military  orders; 

(9)  Statements  of  the  employee, 
member,  or  other  interested  person; 

(10)  A  statement  as  to  the  reason  the 
agency  or  department  believes  the 
erroneous  payment  occurred  and  the 
corrective  action  taken  to  prevent  the 
occurrence  of  similar  erroneous 
payments. 

(b)  No  written  report  is  required 
where  the  amount  involved  is  $100  or 
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less  and  there  is  no  indication  of  fraud, 
misrepresentation,  fault,  or  lack  of  good 
faith. 

§^  92.4    Action  by  the  agency  or 
department 

Upon  completion  of  the  report,  the 
agency  or  department, 

(a)  Shall  grant  or  deny  waiver  if 
authorized  by  §  91.4  (b)  or  (c)  of  this 
subchapter,  or  refer  the  matter  to  the 
General  Accounting  Office  in 
accordance  with  §  92.2[c),  and; 

(b)  Shall  provide  the  applicant  written 
notice  as  to  whether  the  application  for 
waiver  has  been  granted,  denied,  or 
referred  to  the  General  Accounting 
Office,  provided  the  person  can 
reasonably  be  located.  When  waiver  is 
denied,  the  notice  shall  state  the  basis 
for  that  decision  and  that,  upon  request, 
the  agency  or  department  will  forward 
an  appeal  to  the  General  Accounting 
Office  pursuant  to  §  92.2. 

§  92.5    Initial  action  by  the  General 
Accounting  Office  and  appeals  to  the 
Comptroller  General. 

(a)  The  Claims  Croup  will  issue  a 
'etter  to  the  agency  or  department 
granting  or  denying  waiver  in  whole  or 
in  part.  In  every  case  where  waiver  is 
denied  in  whole  or  in  part,  the  Claims 
Group  will  send  a  copy  of  the  letter  to 
the  employee,  member,  or  other  person 
from  whom  collection  is  sought. 

(b)  Letters  issued  by  the  Claims  Group 
granting  or  denying  waiver  may  be 
appealed  to  the  Comptroller  General 
upon  written  request  by  the  agency  or 
department,  or  by  the  employee, 
member,  or  other  person  from  whom 
collection  is  sought.  The  request  should 
fully  explain  the  errors  alleged  and  the 
basis  of  the  appeal  and  should  be 
addressed  to:  Director,  Claims  Group, 
General  Government  Division,  U.S. 
General  Accounting  Office,  Washington, 
DC  20548. 

(c)  The  Comptroller  General  will  issue 
a  decision  on  the  appeal  and  will  send  a 
copy  of  the  decision  to  the  agency  Or 


department,  and  to  the  employee, 
member,  or  other  person  from  whom 
collection  is  sought. 

§  92.6    Refund  of  amounts  repaid  and 
waived. 

(a)  When  an  employee,  member,  or 
other  person  from  whom  collection  is 
sought  has  repaid  all  or  part  of  a  claim 
to  the  United  States  and  all  or  part  of 
the  claim  is  subsequently  waived,  the 
application  for  waiver  shall  be 
construed  as  an  application  for  a  refund 
and  the  agency  or  depart.ment  shall,  to 
the  extent  of  the  waiver,  refund  the 
amount  paid.  However,  no  refund  shall 
be  paid  where  the  employee,  member,  or 
other  person  from  whom  collection  is 
sought  cannot  reasonably  be  located 
within  2  years  after  the  effective  date  of 
the  waiver.  Refunds  shall  be  charged  to 
the  account  into  which  the  agency 
deposited  the  collection. 

(b)  When  no  refund  is  made  to  an 
otherwise  eligible  person,  the  written 
record  should  include  information  as  to 
the  attempts  made  to  locate  that  person 
and  other  pertinent  information. 

§92.7    Written  record. 

(a)  The  report  of  the  agency  or 
department,  any  written  comments 
submitted  by  the  employee,  member  or 
other  person  from  whom  collection  is 
sought,  an  account  of  the  waiver  action 
taken  and  the  reasons  therefor,  and 
other  pertinent  information  such  as  the 
action  taken  to  refund  amounts  repaid 
shall  constitute  the  written  record  in 
each  case. 

(b)  The  agency  shall  retain  the  written 
record  for  6  years  and  3  months  for 
review  by  the  General  Accounting 
Office. 

(c)  Upon  request  by  an  employee, 
member,  or  other  person  against  whom 
collection  is  sought,  the  agency  or 
department  shall  make  the  written 
record  of  the  waiver  application  that 
pertains  to  them  available  for 
inspection. 


§  92.8    Register  of  waivers. 

(a)  The  agency  or  department  shall 
maintain  a  register  for  each  of  the 
categories  listed  in  paragraph  (b)  of  this 
section  showing  the  disposition  of  each 
application  for  waiver  considered 
pursuant  to  this  subchapter.  These 
registers  shall  be  retained  for  review  by 
the  General  Accounting  Office. 

(b)  The  register  required  in  paragraph 
(d)  of  this  section  shall  contain  the 
following  information: 

(1)  The  total  amount  waived  by  the 
agency  or  department: 

(2)  The  number  and  dollar  amount  of 
waiver  applications  granted  in  full; 

(3)  The  number  of  waiver  applications 
granted  in  part  and  denied  in  part  and 
the  dollar  amount  of  each; 

(4)  The  number  and  dollar  amount  of 
waiver  applic.:tions  denied  in  their 
entirety; 

(5)  The  number  of  waiver  applications 
referred  to  the  General  Accounting 
Office  for  action; 

(6)  The  dollar  amount  refunded  as  a 
result  of  waiver  action  by  the  agency  or 
department;  and 

(7)  The  dollar  amount  refunded  as  a 
result  of  waiver  action  by  the  General 
Accounting  Office. 

§  92.9    Referral  of  claims  for  collection  or 
litigation. 

No  claim  for  the  recovery  of  an 
erroneous  payment  that  is  under 
consideration  for  waiver  shall  be 
referred  to  the  Attorney  General  unless 
the  time.remaining  for  suit  within  the 
applicable  limitation  does  not  permit 
such  waiver  consideration  prior  to 
referral. 

PART  93— (Removed  and  Reservsd] 

4.  Part  93  is  removed  and  reserved. 
Cliarles  A.  Bowsher, 

Comptroller  General  of  the  United  States. 
(FR  Doc.  91-23337  Filed  9-27-91;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  882  and  887 
(Docket  No.  R-91-1564:  FR-3098-1-01] 
RIN  2502-AF49 

Additional  Grounds  for  Termination  of 
Section  8  Assistance  under  ttie  Family 
Self-Sufficiency  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Interim  rule. 

summary:  Section  554  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  creates  the  Family  Self-Sufficiency 
(FSS)  Program.  Under  this  program, 
public  housing  agencies  and  Indian 
housing  authorities  are  directed  to  use 
public  and  Indian  housing  development 
assistance,  and  section  8  housing 
assistance  under  the  section  8  rental 
certificate  and  rental  voucher  programs, 
together  with  public  and  private 
resources,  to  provide  supportive 
services  to  enable  participating  families 
to  achieve  economic  independence  and 
self-sufficiency.  Section  554  provides 
that  in  the  case  of  a  section  8  family 
which  participates  in  the  FSS  Program, 
housing  assistance  may  be  withheld  or 
terminated  if  the  participating  family 
does  not  fulfill  its  obligations  under  the 
FSS  program's  contract  of  participation.' 
This  interim  rule  amends  24  CFR  parts 
882  and  887  to  include  failure  to  comply 
with  the  requirements  of  the  FSS 
contract  of  participation  as  grounds  for 
denial  or  termination  of  assistance 
under  the  Section  8  rental  certificate  and 
rental  voucher  programs. 
DATES:  Effective  Date:  October  30, 1991. 
Comment  Due  Date:  November  29, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director.  Rental 
Assistance  Division.  Office  of  Elderly 
and  Assisted  Housing,  room  6126, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-0477.  Hearing-  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-9300.  (These  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  554  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
L  101-625,  approved  November  28, 1990) 
amended  the  United  States  Housing  Act 


of  1937  by  adding  a  new  section  23  (42 
U.S.C.  1437u)  that  creates  the  Family 
Self-Sufficiency  (FSS)  Program.  Section 
554  directs  public  housing  agencies 
(PHAs)  and  Indian  housing  authorities 
(IHAs)  to  coordinate  the  use  of  public 
and  Indian  housing  development 
assistance,  and  section  8  housing 
assistance  under  the  rental  certificate 
and  rental  voucher  programs  with  public 
and  private  resources,  with  supportive 
services  to  enable  eligible  families  to 
achieve  economic  independence  and 
self-sufficiency. 

The  FSS  program  provides  that  a 
family  participating  in  the  program  must 
enter  into  a  "contract  of  participation". 
The  contract  of  participation  describes 
the  supportive  services  the  participating 
family  will  receive  during  the  period 
that  the  family  receives  assistance 
under  the  program.  The  contract  also 
sets  forth  the  responsibilities  of  the 
family  under  the  program,  including  the 
conditions  or  causes  for  termination 
from  the  FSS  program.  Section  554 
provides  that  a  participating  family  must 
fulfill  its  obligations  under  the  contract 
of  participation  or  the  PHA  or  the  IHA 
may  withhold  or  terminate  FSS 
supportive  services.  Section  554  further 
provides  that  in  the  case  of  a  section  8 
family  which  participates  in  the  FSS 
Program,  the  PHA/IHA  may  withhold  or 
terminate  the  section  8  housing 
assistance  if  the  family  fails  to  fulfill  its 
obligations  under  the  FSS  contract  of 
participation. 

Sections  882.210  and  887.403  of  the 
Department's  regulations  set  forth  the 
grounds  for  denial  or  termination  of 
assistance  for  the  section  8  rental 
certificate  and  rental  voucher  programs, 
respectively.  This  interim  rule  amends 
24  CFR  parts  882  and  887  to  include 
failure  to  comply  with  the  requirements 
of  the  FSS  contract  of  participation  as 
grounds  for  denial  or  termination  of 
assistance  under  these  programs. 

Justification  for  Interim  Rule 

In  general,  the  Department  publishes  a 
rule  for  public  comment  before  issuing  a 
rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  However,  part  10  does 
provide  for  exceptions  from  that  general 
rule  where  the  agency  finds  good  cause 
to  omit  advance  notice  and  public 
participation. 

Section  554  of  the  National  Affordable 
Housing  Act  creates  the  Family  Self- 
Sufficiency  Program.  The  statute 
requires,  for  initial  implementation  of 
the  FSS  program,  a  notice  of  program 
guidelines  that  will  be  effective  upon 
publication.  (The  statute  further 
provides  that  within  eight  months  of 
publication  of  the  guidelines,  the 


Department  will  issue  final  regulations 
for  the  Family  Self-Sufficiency  program, 
following  public  comments  received 
concerning  the  guidelines.)  Subsection 
(c)(1)  of  section  23  of  the  United  States 
Housing  Act  of  1937  (added  by  section 
554)  permits  a  public  housing  agency  to 
deny  or  terminate  section  8  housing 
assistance  provided  in  connection  with 
the  FSS  program  if  an  FSS  participating 
family  fails  to  fulfill  its  obligations  under 
the  FSS  program's  contract  of 
participation.  Sections  882.210  and 
887.403  of  the  Department's  regulations 
set  forth  the  grounds  for  denial  or 
termination  of  assistance  under  the 
section  8  rental  certificate  and  rental 
voucher  programs.  Accordingly,  the 
Department  finds  that  there  is  good 
cause  to  publish  these  amendments  to 
24  CFR  parts  882  and  887  that  are 
necessary  in  support  of  operation  of  the 
FSS  Program. 

Public  comment  is  being  solicited  on 
the  Notice  of  Program  Guidelines  for  the 
FSS  Program.  The  Department  also 
invites  public  comments  on  this  rule. 
The  comments  received  within  the  60- 
day  comment  period  will  be  considered 
during  the  development  of  a  combined 
final  rule  that  will  supersede  this  interim 
rule  and  the  guidelines. 

Other  Matters 

Impact  on  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals  industries. 
Federal,  State  or  local  government,  or 
geographic  regions;  or  (3)  have  a 
significant  adverse  effect  on 
competition,  emplojrment.  investment, 
productivity,  innovation,  or  on  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Impact  on  Small  Entities 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
limited  to  implementing  additional 
grounds  for  denial  or  termination  of 
assistance  for  the  rental  certificates  and 
rental  voucher  programs,  as  provided  by 
section  554(c)  of  the  National  Affordable 
Housing  Act. 
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Regulatory  Agenda 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  in  the  Federal 
Register  on  April  22, 1991  (56  FR  17360), 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Environmental  Review 

An  environmental  finding  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321-4347)  is  unnecessary 
because  the  Rental  Certificate  Program 
and  the  Rental  Voucher  Program  are 
part  of  the  section  8  Existing  Housing 
Program,  which  is  categorically 
excluded  under  HUD  regulations  at  24 
CFR  50.20(d}. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  No 
programmatic  or  policy  changes  result 
from  promulgation  of  this  rule  which 
would  affect  existing  relationships 
between  the  Federal  government  and 
State  or  local  governments. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus  is  not  subject  to 
review  under  the  Order.  This  rule  is 
limited  to  implementing  additional 
grounds  for  denial  or  termination  of 
assistance  under  the  section  8  rental 
certificate  and  rental  voucher  programs, 
as  provided  by  Section  23(c)(1)  of  the 


United  States  Housing  Act  of  1937.  The 
Department  believes  that  promulgation 
of  this  rule  should  serve  as  an  incentive 
to  FSS  participating  families  to  fulfill 
their  obligations  under  the  FSS  contract 
of  participation.  The  purpose  of  the  FSS 
Program  created  by  section  554  is  to 
have  a  positive  impact  on  family 
formation,  maintenance,  and  well-being, 
by  offering  supportive  services  that  will 
enable  a  family  to  achieve  economic 
independence  and  self-sufficiency. 

List  of  Subjects 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development,  Lead 
poisoning,  Manufactured  homes. 
Homeless,  Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  887 

Grant  programs — housing  and 
community  development,  Lead 
poisoning,  Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  parts  882  and  887 
are  amended  as  follows: 

PART  882-SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

1.  The  authority  citation  for  24  CFR 
part  882  is  revised  to  read  as  follows: 

Authority:  Sees.  3, 5, 6,  and  23.  United 
States  Housing  Act  of  1937  (42  U.S.C.  1437a, 
1437c  and  1437f);  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

2.  Section  882.210  is  amended  by 
adding  a  new  paragraph  (b)(7)  and  a 
new  paragraph  (d)(4)  to  read  as  follows: 

§  882.210    Qroundt  for  danial  or 
termination  of  atsistanc*. 

*        *        *        •        * 

(b)  •  *  * 


(7)  Has  failed  to  comply  with  the 
requirements  under  the  family's  contract 
of  participation  in  the  Family  Self- 
Sufficiency  Program. 
•        •        •        •        • 

(d)  *  *  * 

(4)  If  the  participant  fails  to  comply 
with  the  requirements  under  the  family's 
contract  of  participation  in  the  Family 
Self-Sufficiency  Program. 


PART  887— HOUSING  VOUCHERS 

3.  The  authority  citation  for  24  CFR 
Part  887  is  revised  to  read  as  follows: 

Authority:  Sees.  3.  S.  8,  and  23,  United 
States  Housing  Act  of  1937  (42  U.S.C.  1437a. 
1437c,  and  1437f);  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3S'35(d)). 

4.  Section  887.403  is  amended  by 
adding  a  new  paragraph  (b)(7)  and  a 
new  paragraph  (c)(l)(iv)  to  read  as 
follows: 

§887.403    Ground*  for  PHA  denial  or 
termination  of  aMistance. 

*  •  •  *  • 

(b)  •  *    * 

(7)  Has  failed  to  comply  with  the 
requirements  under  the  family's  contract 
of  participation  in  the  Family  Self- 
Sufficiency  Program. 

(c)  •  *  • 
(!)•*• 

(iv)  Has  failed  to  comply  with  the 
requirements  under  the  family's  contract 
of  participation  in  the  Family  Self- 
Sufficiency  Program. 
*        •        •        •        * 

Dated:  August  26, 1991. 
Arthur  |.  Hill, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  91-23315  Filed  9-27-91;  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Subtitle  B 

[Docket  No.  N-91-3270;  FR-2961-N-011 

RIN  2502-AF21 

Family  Self-Sufficiency  Program 
Guidelines 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

ACTION:  Notice  of  program  guidelines. 

SUMMARY:  This  notice  implements  the 
Family  Self-Sufficiency  (FSS)  program 
created  by  section  554  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (NAHA).  Section  554  directs  Public 
Housing  Agencies  (PHAs)  and  Indian 
Housing  Authorities  (IHAs)  to  use  public 
and  Indian  housing  development 
assistance  and  section  8  assistance 
under  the  rental  certificate  and  rental 
voucher  programs  together  with  public 
and  private  resources  to  provide 
supportive  services,  to  enable 
participating  families  to  achieve 
economic  independence  and  self- 
sufficiency. 

To  assist  PHAs/IHAs  in  implementing 
the  FSS  program,  this  notice  provides 
guidelines,  consistent  with  section  554. 
for  operation  of  a  local  FSS  program  in 
the  section  8  rental  voucher,  rental 
certificate,  and  public  and  Indian 
housing  programs. 

Also,  in  today's  edition  of  the  Federal 
Register,  two  companion  Notices  of 
Funding  Availability  (NOFAs)  are  being 
issued  with  this  Notice  of  Program 
Guidelines  inviting  applications  from 
PHAs/IHAs.  One  NOFA  is  for  PHAs/ 
IHAs  that  elect  to  apply  for  an  incentive 
award  of  rental  vouchers  and  rental 
certificates,  and  the  other  is  for  PHAs/ 
IHAs  that  elect  to  apply  for  an  incentive 
award  of  public  and  Indian  housing 
development  assistance  in  Federal 
Fiscal  Year  (FFY)  1991.  PHAs/IHAs  may 
submit  an  application  for  each  program. 

dates:  Effective  Date:  September  30, 
1991. 

Comments  Due  Date:  Comments  must 
be  received  by  November  29,  1991.  Final 
regulations  based  on  this  notice  will  be 
issued  8  months  from  the  date  of 
publication  of  this  notice. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 


Washington,  DC.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  the  above  address. 

To  provide  service  to  the  hearing 
impaired,  the  Rules  Docket  Clerk  may 
be  reached  via  TDD  by  dialing  (202J 
70&-3259. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  brief 
pubhc  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  708-4337.  Only  public  comments  of 
six  or  fewer  total  pages  will  be  accepted 
via  FAX  transmittal.  This  limitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Rules  Docket  Clerk  ((202)  708-2084). 
(These  are  not  toll-free  numbers.) 
FOR  FURTHER  INFORMATION  CONTACT: 

For  section  8  issues:  Gerald  J.  Benoit. 
Director,  Rental  Assistance  Division. 
Office  of  Elderly  and  Assisted  Housing, 
room  6126.  Telephone  number  (202)  708- 
0477. 

For  public  housing  issues:  Janice 
Rattley,  Director,  Office  of  Construction, 
Rehabilitation  and  Maintenance.  Public 
and  Indian  Housing,  room  4136. 
Telephone  number  (202)  70&-1800. 

For  Indian  housing  issues:  Dominic 
Nessi,  Director,  Office  of  Indian 
Housing,  room  4230.  Telephone  number 
(202)  708-1015. 

The  address  for  these  contacts  is  the 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  The  telephone 
numbers  listed  are  not  toll-free  numbers. 
Hearing-impaired  persons  may  contact 
these  offices  via  TDD  by  calling  (202} 
708-9300  or  l-(800)  877-8339. 
SUPPtEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  No  person  may  be  subjected 
to  a  penalty  for  failure  to  comply  with 
these  information  collection 
requirements  until  they  have  been 
approved  and  assigned  an  OMB  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 
Public  reporting  burden  for  the 


collection  of  information  requirements 
contained  in  this  rule  are  estimated  to 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  heading,  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk,  451 
Seventh  Street.  SW..  room  10276, 
Washington.  DC  20410:  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Background 

Section  554  of  the  National  Affordable 
Housing  Act  (Pub.  L.  101-625,  approved 
November  28, 1990)  amended  title  I  of 
the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437  et  seq.)  by  adding  a  new 
section  23  that  creates  a  Family  Self- 
Sufficiency  (FSS)  program.  The  purpose 
of  the  program,  as  enunciated  in  section 
554,  "is  to  promote  the  development  of 
local  strategies  to  coordinate  use  of 
public  housing  and  assistance  under  the 
certificate  and  voucher  programs  under 
section  8  with  public  and  private 
resources,  to  enable  eligible  families  to 
achieve  economic  independence  and 
self-sufficiency."  This  Notice  sets  forth 
guidelines  for  PHAs/IHAs  that  operate 
a  FSS  program. 

Overview 

This  notice  announces  HUD's 
establishment  of  the  FSS  program  under 
which  each  PHA/IHA  that  administers  a 
rental  certificate  and  rental  voucher 
program  or  makes  new  public  and 
Indian  housing  rental  units  available  for 
rental  may  carry  out  a  FSS  program.  At 
this  time,  the  FSS  program  is  not 
applicable  to  homeownership  programs, 
such  as  Mutual  Help,  Turnkey  111,  etc. 

As  directed  by  section  554,  the 
operation  of  a  FSS  program  is  optional 
with  PHAs/IHAs  in  Fiscal  Year  (FY) 
1991  and  FY  1992,  except  for  those 
PHAs/IHAs  receiving  incentive  award 
units.  As  of  October  1, 1992,  each  PHA/ 
IHA,  unless  exempted  by  HUD  (see 
section  IV(C)  of  this  notice),  must 
operate  a  FSS  program  for  the  number  of 
families  as  determined  by  the  minimum 
program  size  requirements  (see  section 
IV(B)  of  this  notice),  subject  to  the 
availability  under  appropriation  acts  of 
budget  authority  for  the  rental  voucher, 
rental  certificate,  public  and  Indian 
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housing  programs.  Operation  of  the  local 
FRS  program  must  begin  within  12 
months  of  notification  of  application 
approval  for  rental  certificates,  rental 
vouchers,  or  public/Indian  housing 
units.  For  FSS,  this  means  that  activity 
such  as  outreach,  participant  selection, 
and  enrollment  must  have  begun.  Full 
service  delivery  to  the  total  number  of 
families  required  to  be  served  need  not 
occur  within  12  months. 

This  notice  contains  the  requirements 
for  implementing  and  administering  a 
FSS  program  funded  pursuant  to  the 
NDFAs  to  be  issued  for  the  Federal 
Fiscal  Year  (FFY)  1991  incentive  award 
competition.  Even  if  a  PHA/IHA  does  ' 
not  receive  FFY  1991  incentive  award 
funds,  it  may  establish  a  FSS  program  in 
accordance  withlhis  Notice  using 
existing  funding  sources  to  gain  program 
experience  prior  to  the  mandatory  FFY 
1993  implementation  deadline  and  to 
meet  the  statutory  FFY  1992  incentive 
award  criterion  for  "successful  and 
outstanding  implementation"  of  a  local 
FSS  program.  HUD  encourages  the 
formation  of  such  voluntary  FSS 
programs.  PHAs/IHAs  may  convert . 
ongoing  Operation  Bootstrap.  Project 
Seif-Sufficiency,  HUD/HHS  Economic 
Empowerment  Demonstration  Programs, 
and  other  similar  local  self-sufficiency 
programs  to  a  FSS  program,  as 
described  in  this  Notice,  to  avoid 
duplicative  programs  with  different 
requirements  and  to  gain  the  FSS 
program  experience  necessary  to 
compete  for  the  FFY  1992  incentive 
award  funds. 

All  PHAs/IHAs  receiving  funds  in 
FFY  '93  and  subsequent  years  for  new 
section  8  rental  voucher  or  rental 
certificate  units  and  all  PHAs/IHAs 
receiving  funds  for  new  public/Indian 
housing  units  must  (unless  exempted 
from  operating  a  program  or  authorized 
to  operate  a  smaller  program  by  HUD) 
operate  a  FSS  program  of  a  specified 
minimum  size. 

The  minimum  size  of  the  section  8  or 
public/Indian  housing  FSS  program  is  as 
follows:  (1)  The  number  of  rental 
vouchers,  rental  certificates,  and  public 
and  Indian  housing  units  reserved  in 
FFY  1991  and  FFY  1992  pursuant  to  FSS 
incentive  award  competitions,  plus,  as 
applicable,  (2)  a  public/Indian  housing 
FSS  program  for  the  number  of  public 
and  Indian  housing  rental  units  reserved 
in  FFY  1993  and  subsequent  years,  and  a 
Section  8  FSS  program  for  the  number  of 
rental  vouchers  or  rental  certificate 
units  reserved  in  FFY  '93  and 
subsequent  years.  In  determining  the 
size  of  the  PHA's/IHA's  FSS  program, 
all  additional  rental  units  except  those 
used  to  replace  expiring  rental 


certificates  or  rental  vouchers  will  be 
counted.  PHAs/IHAs  electing  to 
administer  a  local  FSS  program  or  to 
convert  ongoing  Operation  Bootstrap, 
Project  Self-Sufficiency,  and  other  local 
self-sufficiency  programs  to  FSS  may 
count  against  this  minimum  size 
requirement,  the  number  of  families  still 
enrolled  in  these  programs  who  agree  to 
convert  to  the  FSS  program. 

HUD  encourages  PHAs/IHAs  to 
operate  FSS  programs  larger  than  the 
minimum  required  size  where  services 
are  available. 

The  FSS  Program 

Mandatory  Program 

Under  the  FSS  program  created  by 
this  notice,  beginning  in  FFY  '93,  each 
PHA/IHA  (except  those  granted  an 
exemption  by  HUD)  that  receives 
funding  for  additional  rental  voucher  or 
rental  certificate  units  or  that  receives 
funding  for  additional  public  and  Indian 
housing  rental  units  must  operate  a  FSS 
program.  To  be  exempted  from  the 
operation  of  a  FSS  program  of  the 
minimum  program  size  otherwise 
required,  a  PHA/IHA  must  certify  to 
HUD  that  carrying  out  a  FSS  program  of 
that  size  is  infeasible  because  of 
inadequate  funding  or  lack  of 
cooperation  by  other  units  of 
government,  or  other  such  reasons. 

Other  Local  Programs 

HUD  recognizes  that  some  PHy\s/ 
IHAs  have  been  operating  a  Project  Self- 
Sufficiency  or  Operation  Bootstrap 
program  or  other  organized  self- 
sufficiency  programs  designed  to  enable 
families  to  achieve  economic 
independence.  This  notice  allows 
families  currently  enrolled  in  those 
programs  to  be  transferred  to  a  FSS 
program.  A  family  that  wishes  to 
transfer  to  a  FSS  program  must  enter 
into  a  FSS  Contract  of  Participation  to 
become  entitled  to  the  benefits 
thereunder  as  well  as  to  be  subject  to 
the  contract's  obligations.  Families  that 
elect  not  to  transfer  to  a  FSS  program 
may  continue  to  participate  in  the 
program  in  which  they  currently  are 
enrolled  and  will  not  be  counted  as 
participants  in  the  FSS  program.  PHAs/ 
IHAs  should  continue  to  administer  the 
HUD-approved  Operation  Bootstrap  and 
Project  Self-Sufficiency  programs  until 
all  current  participants  have  either 
transferred  to  the  FSS  program  or 
completed  the  self-sufficiency  program 
in  which  they  are  now  enrolled. 

Participant  Selection 

A  PHA/IHA  may  select  FSS 
participants  from  current  recipients  of 
section  8  or  public  and  Indian  housing 


assistance,  including  current  recipients 
who  are  also  participating  in  local 
programs  similar  to  the  FSS  program, 
e.g..  Operation  Bootstrap  and  Project 
Self-Sufficiency.  The  PHA's/IHA's 
procedures  for  selecting  current 
recipients  must  be  objective  and 
systematic. 

FSS  participants  may  also  be  selected 
from  the  section  8  or  public/Indian 
housing  waiting  lists.  Families  who  elect 
to  participate  in  a  FSS  program  and  who 
are  not  already  public/Indian  housing 
tenants  or  section  8  participants  must  be 
selected  for  participation  in  the  public/ 
Indian  housing  FSS  program  or  section  8 
FSS  program  as  applicable.  They  must 
also  be  selected  for  admission  to  the 
section  8  or  public/Indian  housing 
program  from  the  section  8  or  public/ 
Indian  housing  waiting  list,  as 
applicable.  (The  FSS  program  does  not 
change  the  current  section  8  or  public/ 
Indian  housing  procedures  for  selecting 
families  for  admission  to  section  8  or 
public  and  Indian  housing  from  the 
waiting  list  for  the  respective  programs.) 

Non-discrimination  in  Selection 

If  PHAs/IHAs  opt  to  select 
participants  in  the  FSS  program  who  are 
current  public/Indian  housing  residents 
or  section  8  participants,  the  selection 
procedures  must  be  described  in  the  FSS 
Action  Plan.  Procedures  for  selection  of 
FSS  participants  may  not  result  in 
discriminatory  practices  or  treatment 
toward  either  minority  or  non-minority 
groups.  The  Action  Plan  must  indicate 
what  specific  actions  will  be  taken  to 
assure  that  both  minority  and  non- 
minority  groups  are  informed  about  the 
FSS  Program  and  specify  how  this 
information  will  be  made  known  (e.g., 
through  door-to-door  flyers,  posters  in 
common  rooms,  advertisements  in 
newspapers  of  general  circulation,  as 
well  as  any  media  targeted  to  minority 
groups,  etc).  This  Action  Plan  discussion 
only  applies  to  current  recipients,  but 
similar  efforts  must  be  made  towards 
families  who  would  need  to  be  recruited 
if  there  are  an  insufficient  number  of 
current  residents/recipients  or 
applicants  on  the  waiting  lists  who  are 
interested  in  participating  in  the 
program. 

Contract  of  Participation 

A  participating  family  (defined  in 
section  l.(L))  must  enter  into  a  "Contract 
of  Participation"  (defined  in  section 
I.(B))  with  the  PHA/IHA  that  spells  out 
the  appropriate  "supportive  services" 
(defined  in  section  I.(M))  that  the 
participating  family  will  receive  during 
the  time  that  the  participating  family  is 
receiving  assistance  under  the  FSS 
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program.  The  Contract  of  Participation 
must  also  spell  out  the  responsibilities 
of  a  participating  family,  including  the 
conditions  or  causes  for  termination 
from  the  FSS  program.  A  participating 
family  must  fulfill  its  obligations  under 
the  Contract  of  Participation  or  the 
PHA/IHA  may  withhold  or  terminate 
FSS  supportive  services  and  the 
participating  family  will  forfeit  any 
escrow  account  funds.  Section  554 
provides  that  in  the  case  of  a  section  8 
participating  family,  the  PHA/IHA  may 
also  withhold  or  terminate  housing 
assistance  if  the  participating  family 
does/iot  fulfill  its  obligations  under  the 
Contract  of  Participation. 

HUD  is  proposing  that  if  the  FSS 
participant  is  living  in  a  public/Indian 
housing  unit  or  a  project-based 
certificate  unit  reserved  for  the  FSS 
program,  the  PHA/IHA  (in  the  case  of 
public/Indian  housing)  or  the  owner  (in 
the  case  of  a  project-based  certificate 
unit)  may  require  the  participating 
family  to  move  to  another  assisted  unit 
to  make  the  unit  available  to  another 
participating  family.  Such  a  move  may 
be  appropriate  if  the  participating  family 
is  no  longer  in  need  of  on-site  FSS 
supportive  services  or  has  failed  to 
fulfill  the  family  obligations  under  the 
Contract  of  Participation.  Families  not 
participating  in  FSS  might  also  be 
required  to  move  to  free  up  a  unit  for  a 
participating  family.  The  section  8  and 
public/Indian  housing  regulations  would 
have  to  be  amended  to  allow 
implementation  of  such  a  requirement. 
Before  undertaking  such  amendments, 
the  Department  solicits  comments  on 
this  proposal. 

For  good  cause,  such  as  serious 
illness,  involuntary  loss  of  employment, 
etc..  a  PHA/IHA  shall,  at  the  request  of 
a  participating  family,  extend  the  period 
for  fulfillment  of  the  family  obligations 
under  the  Contract  of  Participation  for  a 
maximum  of  two  years  beyond  the 
original  five-year  term. 

The  Contract  of  Participation  will 
require  the  head  of  the  participating 
family  (a  person  designated  by  the 
family)  to  seek  and  maintain  suitable 
employment,  that  is.  employment  that 
refiects  the  person's  training  and 
available  job  opportunities,  during  the 
term  of  the  contract  and  any  extension 
thereof.  The  PHA/IHA  also  may,  during 
the  term  of  the  contract,  provide 
counseling  in  homeownership  and 
money  management  to  the  participating 
family. 

Escrow  Savings  Account. 

Description  of  Statute 

A  participating  family's  earned 
incor..""  may  increase  during  the  term  of 


the  Contract  of  Participation.  The 
statute  requires  the  PHA/IHA  to 
establish  an  "escrow  savings  account" 
for  each  FSS  family,  and  to  credit  this 
FSS  account  a  portion  of  the  increase  of 
rent  paid  that  would  otherwise  result 
from  increases  in  earned  income  during 
the  term  of  the  Contract  of  Participation 
(United  States  Housing  Act  of  1937. 
section  23(d]y. 

Section  Xni  of  these  guidelines 
establishes  requirements  concerning  the 
FSS  account  Under  the  terminology 
used  in  these  guidelines.  "FSS  account" 
means  the  FSS  escrow  account.  The 
term  "FSS  credit"  is  used  to  denote  the 
amount  credited  by  the  PHA  to  the 
participating  family's  FSS  account. 

Under  the  statute,  the  amount  of  the 
FSS  credit  is  based  on  the  amount  of 
"rent  paid"  by  the  participating  family. 
This  term  refers  to  the  family 
contribution  to  rent  as  defined  in 
accordance  with  existing  program 
procedures. 

For  an  participating  family  whose 
income  is  below  50  percent  of  the  area 
median  (a  "very  low  income  family"), 
the  statute  provides  that  the  "rent  paid" 
may  not  be  increased  because  of  an 
increase  in  earned  income  during  the 
term  of  the  Contract  of  Participation. 
Such  a  participating  family's  FSS 
account  is  credited  a  part  of  the  increase 
in  the  rent  which  would  otherwise  be 
paid  by  the  parficipating  family  because 
of  an  increase  in  earned  income  during 
FSS  participation.  The  escrow  credit  is 
calculated  in  accordance  with  a 
statutory  formula:  the  difference 
between  30  percent  of  the  family 
adjusted  income  and  the  amount  of  the 
"rent  paid"  by  the  participating  family. 
In  computing  the  participating  family's 
rent  paid  for  this  purpose,  the 
participating  family's  income  does  not 
include  any  increase  in  family  earned 
income  since  commencement  of  the 
Contract  of  Participation.  The 
participating  family's  net  rent  is 
effectively  reduced  by  the  amount  of 
credits  to  the  FSS  account,  and  the 
account  balance  is  held  by  the  PHA/ 
IHA  as  savings  for  the  participant 
family. 

For  a  participating  family  with  an 
income  between  50  and  80  percent  of 
area  median  ("low  income",  but  not 
"very  low  income"),  the  maximum 
potential  FSS  credit  is  subject  to  a 
similar  formula.  However,  the  law  gives 
HUD  administrative  discretion  to 
determine  the  amount  of  FSS  credit 
within  the  statutory  maximum.  For  such 
a  participating  family,  the  statute  states 
that  HUD  "shall  provide  for  increased 
rents"  for  such  families,  but  does  not 
specify  the  amount  of  such  increase  in 
rent  paid  (and  corresponding  reduction 


in  amount  of  the  escrow  credit).  The 
Department  has  chosen  to  allow  such  a 
low  income  participating  family  half  of 
the  escrow  credit  of  a  very  low  income 
participating  family. 

If  income  of  a  participating  family 
rises  to  80  percent  or  more  of  the  area 
median,  FSS  credits  are  no  longer  made 
by  the  PHA/IHA  on  behalf  of  the 
participating  family. 

FSS  Escrow  Account 

In  the  public/Indian  housing  and 
section  8  rental  certificate  programs  the 
amount  of  family  cent  is  determined  by  a 
formula  stated  at  section  3(a)  of  the 
United  States  Housing  Act  of  1937.  This 
amount  is  called  the  family's  "Total 
Tenant  Payment"  (defined  in  part  813 
(Certificates),  part  905  (Indian  Housing), 
part  913  (Public  Housing)).  In  the  section 
8  rental  voucher  program,  the  statute 
and  program  rules  do  not  specify  the 
maximum  share  of  rent  payable  by  the 
family.  However,  the  basic 
rental  voucher  program  subsidy  formula 
provides  for  an  assistance  payment  to 
cover  the  difference  between  30  percent 
of  a  family's  adjusted  income  and  the 
"payment  standard"— representing  the 
amount  generally  needed  to  rent  a  unit 
meeting  program  standards  in  the  local 
housing  market.  A  family  which  leases  a 
unit  which  rents  at  the  payment 
standard  pays  30  percent  of  adjusted 
income  as  its  share  of  rent. 

In  these  guidelines,  the  term  "Family 
Contribution"  for  purpose  of  the  FSS 
account  computation  is  defined  to  mean: 
— For  public/Indian  housing  and  the 

section  8  rental  certificate  program: 

The  Total  Tenant  Payment  as 

determined  under  HUD  regulations 

(part  813,  part  905,  part  913). 
— For  the  section  8  rental  voucher 

program:  30  percent  of  adjusted 

monthly  income. 

The  guidelines  provide  that  the 
monthly  FSS  credit  for  a  very  low 
income  participating  family  is  the  lesser 
of  two  amounts: 

(1)  30  percent  of  current  monthly 
adjusted  income,  minus  the  amount  of 
Family  Contribution  obtained  by 
disregarding  any  increase  in 
participating  family  earned  income  since 
execution  of  the  Contract  of 
Participation. 

(2)  The  current  Family  Contribution 
less  the  Family  Contribution  at 
commencement  of  the  Contract  of 
Participation. 

This  computation  of  the  FSS  credit 
reflects  the  dual  statutory  limitation: 
First,  the  maximum  amount  of  the  FSS 
credit  is  limited  to  any  increase  in  the 
Family  Contribution  ("rent  paid")  during 
the  period  of  FSS  participation.  Second. 
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the  amount  of  the  FSS  credit  is  30 
perrent  of  monthly  adjusted 
participating  family  inconae  (including 
the  increase  in  earned  income  during 
FSS  participation),  less  the  current 
Family  Contribution  (computed  by 
excluding  from  income  the  anwunt  of 
any  increase  in  earned  income  during 
FSS  participation). 

In  computing  the  FSS  credit  under  the 
statutory  formula  "earned  income"  as 
defined  in  the  statute  and  guidelines 
mean  income  from  wages,  salaries  and 
other  employee  compensation,  as  well 
as  any  earnings  from  self  employment. 
However  the  term  earned  income  does 
not  include  any  pension  or  annuity, 
transfer  payments,  or  any  cash  or  in- 
kind  benefits. 

For  a  low  income,  but  not  very  low 
income  FSS  participant,  the  statute  gives 
authority  for  HUD  to  increase  the 
amount  of  the  participating  family'  s 
"rent  paid"  (Family  Contribution),  and 
thus  reduce  the  amount  of  the  FSS 
credit.  For  such  participating  families 
the  statute  does  not  prescribe  any 
minimum  FSS  credit  but  leaves  the 
amount  of  the  FSS  credit  to 
determination  by  HUD.  HUD  has 
determined  that  the  amount  of  the  FSS 
credit  for  a  low  income  participating 
family  will  be  half  the  amount  computed 
in  accordance  with  the  same  formula 
applied  to  very  low  income  participating 
famihes. 

Finally.  FSS  participants  who  are  not 
low  income  families  (income  above  80 
percent  of  the  area  median)  do  not 
receive  any  credit. 

Action  Plan 

The  Action  Plan  (see  section  VIII) 
shall  describe  the  supportive  services 
that  a  PHA/IHA  will  provide;  the  size, 
characteristics  (to  include  racial  and 
ethnic  data — HUD  requires  the 
submission  of  racial,  ethnic,  and  gender 
data  pursuant  to  section  80e(e)(6)  of  the 
Fair  Housing  Act  and  section  562  of  the 
Housing  and  Community  Development 
Act  of  1987],  number,  and  needs  of  the 
families  expected  to  participate  in  the 
program:  and  the  services  and  activities 
to  be  provided  to  families  by  both  public 
and  private  resources,  along  with  how 
the  services  will  be  delivered  to 
families.  The  Action  Plan  must  give  a 
description  of  the  public  and  private 
resources  that  may  be  made  available  to 
underwrite  the  activities  and  services 
under  the  FSS  program,  and  a  timetable 
for  implementation  of  the  program.  The 
PHA/IHA  also  must  certify  to  HUD  that 
the  FSS  program  has  been  coordinated 
with  other  similar  Federal,  Stale,  or 
local  programs  to  avoid  duplication  of 
set-vices  <'nd  activities. 


In  developing  its  Action  Plan,  which 
must  be  submitted  to  HUD  for  approval, 
the  PHA/IHA  is  directed,  under  the 
statute,  to  consult  with  the  chief 
executive  ofTicer  of  the  jurisdiction 
served  by  the  PHA/IHA,  the  program 
coordinating  committer  (see  section  V), 
representatives  of  residents  of  public/ 
Indian  housing  (but  not  if  the  FSS 
program  has  no  public/Indian  housing 
component,  and  is  operated  with  rental 
certificates  and  rental  vouchers  only), 
local  agencies  responsible  for  carrying 
out  job  training  programs,  and  other 
public  and  private  service  providers. 

Use  of  Public /Indian  Housing  Facilities 

Section  554  also  provides  that  each 
PHA/IHA  carrying  out  a  FSS  program 
may,  subject  to  the  approval  of  HUD. 
make  available  and  utilize  common 
areas  or  unoccupied  public  and  Indian 
housing  units  in  public/Indian  housing 
projects  administered  by  the  PHA/IHA 
for  the  provision  of  supportive  services 
under  the  FSS  program.  A  PHA/IHA 
may  use  these  areas  or  units  even 
though  it  is  only  providing  section  8 
subsidies  in  conjunction  with  its  FSS 
program.  Cost  of  using  the  areas  must  be 
prorated.  For  example,  if  a  PHA/IHA 
has  50  section  8  FSS  participants  and  50 
public/Indian  housing  FSS  participants, 
the  costs  will  be  borne  equally  by  the 
two  programs.  (See  section  XV.)  The 
Department  is  currently  developing 
changes  to  the  Performance  Funding 
System  (PFS)  regulation  (24  CFR  part 
99a  subpart  A.  and  24  CFR  part  905)  to 
allow  consideration  in  the  subsidy 
calculation  for  some  units  converted  to 
non-dwelling  use  to  support  self- 
sufficiency  programs.  Pending 
publication  of  the  final  rule 
implementing  this  change,  the 
Department  is  granting  waivers. 

Reports 

This  notice  requires  each  PHA/IHA 
that  operates  a  FSS  program  to  submit 
an  annual  report  to  HUD  by  September 
of  each  year  detailing  its  activities, 
along  with  a  description  of  the 
effectiveness  of  the  program  and  any 
recommendations  for  legislative  or 
administrative  action  to  improve  the 
FSS  program. 

Fees 

PHAs/IHAs  will  be  paid  a  fee  to 
defray  the  costs  incurred  in 
administering  assistance  under  their 
section  8  FSS  program  (see  section  XII 
of  this  Nodce],  including  the  cost 
associated  with  employing  service 
program  coordinators  to  administer  their 
FSS  program. 


I.  Dennition  of  Terms  Used  in  This 
Notic:e 

As  used  in  this  notice,  the  following 
terms  have  the  meaning  indicated: 

(A)  "Certification"  means  a  written 
assertion  based  on  supporting  evidence, 
which  shall  be  kept  available  for 
inspection  by  HUD  and  the  public, 
which  assertion  shall  be  deemed  to  be 
accurate  for  purposes  of  this  notice, 
unless  the  Secretary  determines 
otherwise  after  inspecting  the  evidence 
and  providing  due  notice  and 
opportunity  for  comment. 

(B)  "Contract  of  Participation"  (see 
also  section  VI)  means  a  contract  in  a 
form  approved  by  HUD,  entered  into 
between  a  "participating  family  '  and  a 
PHA/IHA  carrying  out  a  program  to 
promote  family  self-sufficiency  that  sets 
forth  the  provisions  of  the  FSS  program 
and  specifies  the  resources  and 
"supportive  services"  to  be  made 

.•available  to,  and  the  responsibilities  of, 
the  "participating  family." 

(C)  "Earned  income"  means  income 
from  wages,  tips,  salaries,  other 
employee  compensation,  and  any 
earnings  from  self-employment.  (See  24 
CFR  813.106(b)  (1),  (2)  and  (8),  905.320(b) 
(1),  (2),  and  (8).  and  913.106(b)  (1),  (2) 
and  (8).  The  term  does  not  include  any 
pension  or  annuity,  transfer  payments, 
any  cash  or  in-kind  benefits,  or  funds 
deposited  in  or  accrued  interest  on  the 
escrow  account  established  by  a  PHA/ 
IHA  on  behalf  of  a  "participating 
family." 

(D)  "Family  contribution"  for  purpose 
of  the  FSS  credit  and  FSS  account 
computation  means: 

— For  public/Indian  housing  and  the 
section  8  rental  certificate  program: 
the  Total  Tenant  Payment  as 
determined  under  HUD  regulations 
(part  813.  part  905,  part  913). 

— For  the  section  8  rental  voucher 
program:  30  percent  of  adjusted 
monthly  income. 

(E)  "FSS  account"  means  the  FSS 
escrow  account. 

(F)  "FSS  credit"  means  the  amount 
credited  by  the  PHA/IHA  to  the 
participating  family's  FSS  account. 

(G)  "Family  Self-Sufficiency"  or  "FSS  * 
program  means  a  program  established 
by  a  PHA/IHA  within  its  jurisdiction  to 
promote  self-sufficiency  among 
participating  families,  including  the 
provision  of  "supportive  services"  to 
these  families. 

(H)  "Head  of  family"  means  the  adult 
member  designated  by  the  participating 
family,  in  consultation  with  the  PHA/ 
IHA,  to  be  its  head  for  purposes  of  the 
FSS  program. 
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(1)  "HUD"  or  "Department"  means  the 
Department  of  Housing  and  Urban 
Development. 

(J)  "Low-income  family"  means  a 
family  whose  income  does  not  exceed  80 
percent  of  the  area  median  income  (as 
determined  by  HUD  with  adjustments 
for  family  size).  See  24  CFR  parts  813, 
905  and  913. 

(K)  "NOFA"  means  a  Notice  of 
Funding  Availability. 

(L)  "Participating  family"  means  a 
family  that  resides  in  public/Indian 
housing  or  housing  assisted  under  the 
section  8  rental  voucher  or  rental 
certificate  program  and  that  elects  to 
participate,  and  has  signed  the  contract 
of  participation,  in  a  FSS  program 
established  under  this  Notice. 

(M)  "Supportive  services"  means 
those  appropriate  services  that  a  PHA/ 
IHA  will  make  available,  or  cause  to  be 
made  available  to  a  participating  family 
under  a  contract  of  participation,  and 
may  include: 

(1)  Child  care  of  a  type  that  provides 
sufficient  hours  of  operation  and  serves 
an  appropriate  range  of  ages; 

(2)  Transportation  necessary  to 
enable  a  participating  family  to  receive 
available  services; 

(3)  Remedial  education; 

(4J  Education  for  completion  of 
secondary  or  post  secondary  schooling; 

(5)  Job  training,  preparation,  and 
counseling;  job  development  and 
placement;  and  follow-up  assistance 
after  job  placement  and  completion  of 
the  contract  of  participation; 

(6)  Substance/alcohol  abuse 
treatment  and  counseling; 

(7)  Training  in  homemaking  and 
parenting  skills; 

(8)  Training  in  money  management; 

(9)  Training  in  household 
management; 

(10)  Counseling  in  the  responsibilities 
of  homeownership,  and  on  opportunities 
available  for  rental  and  homeownership 
in  the  private  housing  market,  including 
information  on  an  individual's  rights 
under  the  Fair  Housing  Act; 

(11)  Any  other  services  and  resources 
appropriate  to  assist  participating 
families  to  achieve  economic 
independence  and  self-sufficiency. 

(N)  "Very  low-income  family"  means 
a  family  whose  income  does  not  exceed 
50  percent  of  the  area  median  income 
(as  determined  by  HUD  with 
adjustments  for  family  size).  See  24  CFR 
parts  813.  9iJ5  and  913. 

II.  Purpose 

This  notice  establishes  a  program  to 
be  known  as  the  FSS  program.  The 
purpose  of  the  FSS  program  is  to 
promote  the  development  of  local 
strategies  to  coordinate  use  of  the  public 


and  Indian  housing  programs  and 
assistance  under  the  rental  certificate 
and  rental  voucher  programs  under 
section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f}  with  public 
and  private  resources,  to  enable  families 
eligible  for  or  receiving  assistance  under 
these  programs  to  achieve  economic 
independence  and  self-sufficiency. 

III.  Applicability  of  Program  Regulations 

A  FSS  program  established  under  this 
Notice  shall  be  operated  in  conformity 
with  all  applicable  Public  Housing, 
Indian  Housing,  and  section  8  program 
regulations,  and  applicable  civil  rights 
authorities,  including  Title  VI  of  the 
Civil  Rights  Act  of  1964,  the  Indian  Civil 
Rights  Act  of  1968,  the  Fair  Housing  Act, 
section  504  of  the  Rehabilitation  Act  of 
1973,  the  Age  Discrimination  Act  of 
1975,  Executive  Order  11063.  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968. 

IV.  Elements  of  the  FSS  Program  and 
Minimum  Program  Size 

(A)  General.  Each  PHA/IHA  may, 
during  FFY  "91  and  '92,  operate  a  FSS 
program.  Beginning  in  FFT  '93,  each 
PHA/IHA  must  operate  a  FSS  program 
of  the  minimum  program  size  specified 
under  these  guidelines  as  described  in 
paragraph  (B)  of  this  section,  except  as 
provided  in  paragraph  (C)  of  this 
section.  A  FSS  program  shall  be 
operated  in  compliance  with  an  "Action 
Plan"  (defined  in  section  VIII]  and  shall 
provide  comprehensive  "supportive 
services"  (defined  in  section  I.(M))  for 
eligible  families  electing  to  participate  in 
the  program. 

(B)  Minimum  Program  Size.  (1)  The 
minimum  program  size  for  a  PHA's/ 
IHA's  public/Indian  housing  FSS 
program  in  FFY  '91  and  '92  is  the  number 
of  public/Indian  housing  units  reserved 
under  the  FSS  incentive  award 
allocations  for  that  PHA/IHA.  The 
minimum  program  size  for  the  PHA's/ 
IHA's  section  8  FSS  program  in  FFY  '91 
and  '92  is  the  number  of  rental 
certificates  and  rental  vouchers 
reserved  under  the  FFY  '91  and  '92  FSS 
incentive  award  allocations  for  the 
section  8  programs.  A  PHA/IHA  may 
elect  to  support  an  even  larger  FSS 
program;  HUD  encourages  the  operation 
of  such  larger  programs. 

(2)  Beginning  in  FFY  '93.  a  PHA/IHA 
which  has  received  a  public/Indian 
housing  incentive  award  must  increase 
the  minimum  size  of  its  public/Indian 
housing  FSS  program  by  adding  to  it  the 
number  of  any  additional  public/Indian 
housing  units  reserved.  Other  PHAs/ 
IHAs  must  begin  operating  a  public/ 
Indian  housing  FSS  program  equal  to  the 
total  number  of  any  additional  public/ 


Indian  housing  rental  units  reserved 
each  year.  The  minimum  size  of  the 
section  8  FSS  program  for  a  PHA/IHA 
which  received  section  8  incentive 
award  units  must  be  increased  by  the 
number  of  rental  vouchers  or  rental 
certificates  reserved  each  year.  Other 
PHAs/IHAs  must  begin  operating  a 
section  8  FSS  program  equal  to  the  total 
number  of  any  additional  rental 
vouchers  or  certificates  reserved  each 
year. 

(C)  Exception.  HUD  will  not  require  a 
PHA/IHA  to  establish  and  carry  out  a 
FSS  program  of  the  minimum  program 
size  if  the  PHA/IHA  provides  a 
certification  to  HUD  (see  definition  of 
"certification  in  section  I.(A)).  that  the 
establishment  and  operation  of  a  FSS 
program  of  the  minimum  program  si/e  is 
not  feasible  because  of  local 
circumstances,  which  may  include: 

(1)  Lack  of  supportive  services 
funding; 

(2)  Lack  of  funding  for  reasonable 
administrative  costs; 

(3)  Lack  of  cooperation  by  other  units 
of  State  or  local  government;  or 

(4)  Any  other  circumstances  that  the 
Secretary  may  consider  appropriate. 

For  purposes  of  this  section,  the 
establishment  and  operation  of  a  FSS 
program  would  not  be  considered  as 
"not  feasible"  and  thus  grounds  for  an 
exemption,  where  a  PHA/IHA  claims 
that  it  is  unable  to  operate  a  FSS 
program  of  the  minimum  program  size, 
but  in  the  opinion  of  HUD.  the  PHA/IHA 
can  effectively  operate  a  smaller 
program. 

(D)  Administration.  A  PHA/IHA  may 
employ  appropriate  staff,  including  a 
service  coordinator  or  program 
coordinator,  to  administer  its  FSS 
program. 

(E)  Review  of  records.  HUD  reserves 
the  right  to  examine,  during  its 
management  review,  or  at  any  time,  the 
documentation  and  data  that  a  PHA/ 
IHA  relied  on  in  certifying  to  the 
infeasibility  of  its  establishing  and 
operating  a  FSS  program. 

(F)  Nondiscrimination  compliance. 
Any  IHA  established  pursuant  to  State 
law  (see  24  CFR  905.125)  or  any  PHA 
which  has  one  or  more  of  the  three 
following  conditions  is  not  eligible  to 
receive  FSS  incentive  units: 

(1)  There  are  pending  civil  rights  suits 
against  the  applicant  brought  by  the 
Department  of  Justice; 

(2)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights  statutes. 
Executive  Orders  or  regulations  as  a 
result  of  formal  administrative 
proceedings,  or  the  Secretary  has  issued 
a  charge  against  the  applicant  under  the 
Fair  Housing  Act.  unless  the  applicant  is 
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operating  under  a  conciliation  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance;  or 
(3]  There  has  been  a  deferral  of  the 
processiag  of  applications  from  the 
applicant  imposed  by  HUD  under  title 
VI  of  the  Civil  Rights  Act  of  1984,  the 
Attorney  General's  Guidelines  (28  CFR 
50.3).  and  the  HUD  title  VI  regulations 
(24  CFR  1.8)  and  procedures  (HUD 
Handbook  8040.1),  or  under  section  504 
of  the  Rehabilitation  Act  of  1973  and  the 
HUD  section  504  regulations  (24  CFR 
8.57). 

V.  Program  Coordinating  Committee 

(A)  General.  Each  participating  PHA/ 
IHA  must  establish  a  Program 
Coordinating  Committee  whose  function 
will  be  to  assist  the  PHA/IHA  in 
securing  commitments  of  public  and 
private  resources  for  the  operation  of 
the  FSS  program  within  the  PHA's/ 
IHA's  jurisdiction,  including  assistance 
in  developing  the  Action  Plan  and  in 
implementing  the  program. 

(B)  Membership.  The  Program 
Coordinating  Committee  may  consist  of 
representatives  of  the  PHA/IHA, 
Resident  Management  Corporation 
(RMC)  or  Resident  Council  (RC)  (where 
applicable),  residents  of  public/Indian 
housing  or  section  8  participants,  the 
unit  of  general  local  government  served 
by  the  PHA/IHA,  local  agencies  (if  any) 
responsible  for  carrying  out  programs 
under  the  Job  Training  Partnership  Act 
and  the  Job  Opportunities  and  Basic 
Skills  Training  Program  under  part  F  of 
title  IV  of  the  Social  Security  Act,  and 
other  organizations,  such  as  other  State, 
local  or  tribal  welfare  and  employment 
agencies,  public  and  private  education 
or  training  institutions,  child  care 
providers,  nonprofit  service  providers, 
private  business,  and  any  other  public 
and  private  service  providers  affected 
by  the  operation  of  the  FSS  program. 

(C)  Alternative  committee.  The  PHA/ 
IHA  may,  in  consultation  with  the  chief 
executive  officer  of  the  unit  of  general 
local  government  served  by  the  PHA/ 
IHA,  utilize  an  existing  entity  as  the 
Program  Coordinating  Committee  if  the 
membership  of  the  existing  entity  is 
drawn  from  the  same  or  similar 
organizations  identified  in  paragraph  (B) 
of  this  section. 

VI.  Contract  of  Participation 

(A)  General.  A  "Contract  of 
Participation"  is  an  agreement  between 
a  PHA/IHA  and  a  participating  family 
that  sets  forth  the  provisions  of  the  FSS 
program  and  specifies  the  resources  and 
appropriate  FSS  supportive  services  to 
be  made  available  to,  and  the 
responsibilities  and  obligations  of.  a 
participating  family.  The  contract,  which 


shall  be  in  a  form  prescribed  by  HUD, 
shall  provide,  among  other  things,  as 
required  by  section  23(c)  (1),  that  the 
PHA/IHA  may  (1)  terminate  or  withhold 
FSS  supportive  services  for  participating 
public/Indian  housing  and  section  8 
families  and  (2)  terminate  or  withhold 
the  section  8  assistance  if  the 
participating  family  fails  to  comply  with 
the  requirements  of  the  Contract  of 
Participation. 

(B)  Obligations.  The  contract  shall 
provide  that  each  participating  family 
will  be  required  to  fulfill  those 
obligations  to  which  the  participating 
family  has  committed  itself  under  the 
contract  of  participation  no  later  than  5 
years  after  entering  into  the  contract. 

(C)  Extension.  The  PHA/IHA  shall,  in 
writing,  extend  the  term  of  the  contract 
for  no  more  than  two  years  for  any 
participating  family  that,  in  writing, 
requests  an  extension  (including  a 
description  of  the  need  for  an 
extension],  provided  the  PHA/IHA  finds 
that  good  cause  exists  for  granting  the 
extension.  As  used  in  this  paragraph, 
"good  cause"  means  circumstances 
beyond  the  control  of  the  participating 
family  such  as  a  serious  illness  or 
involuntary  loss  of  employment. 
Extension  of  the  contract  will  entitle  the 
participating  family  to  continue  to 
receive  FSS  escrow  credits  in 
accordance  with  section  XIII. 

(D)  Employment.  The  person 
designated  in  the  contract  of 
participation  as  the  head  of  the 
participating  family  shall  be  required 
under  the  contract  to  seek  and  maintain 
suitable  employment  (as  determined  by 
the  parties  based  on  the  person's  skill, 
education,  and  the  available  job 
opportunities  within  the  jurisdiction 
served  by  the  PHA/IHA)  during  the 
term  of  the  contract  and  any  extension 
thereof.  The  contract  may  specify  what 
corrective  action  the  PHA/IHA  may 
take  with  respect  to  a  head  of  a 
participating  family  who  refuses  to  seek 
suitable  employment. 

(E)  Counseling.  The  PHA/IHA  may, 
during  the  term  of  the  contract,  including 
any  extension  of  the  term,  provide 
counseling  or  cause  counseling  to  be 
made  available  for  participating  families 
with  respect  to  affordable  rental  and 
homeownership  opportunities  in  the 
private  housing  market  and  about 
housing  choice  and  opportunities  for 
families  to  select  housing  from  a  full 
range  of  neighborhoods,  and  money 
management  counseling. 

(F)  Transitional  assistance.  A  PHA/ 
IHA  may  continue  to  offer  a  former 
participating  family  that  is  employed 
and  that  has  completed  its  contract, 
appropriate  FSS  supportive  services  that 


may  assist  the  family  in  remaining  self- 
sufficient. 

(G)  Modification.  The  parties  to  the 
Contract  of  Participation  may  mutually 
agree  to  make  changes  to  the  contract, 
on  terms  acceptable  to  the  parties, 
including  changes  related  to  the  number 
and  identity  of  participating  family 
members,  and  the  supportive  ser\'ices  to 
be  provided  to  the  participating  family, 
provided  the  changes  are  consistent 
with  the  objectives  of  the  FSS  program. 

(H)  Termination.  The  Contract  of 
Participation  may  be  terminated  by: 

(1)  Mutual  consent  of  the  parties: 

(2)  The  failure  of  a  participating 
family  or  a  member  of  the  participating 
family  to  honor  the  terms  of  the 
contract; 

(3)  A  participating  family's  achieving 
self-sufficiency; 

(4)  Expiration  of  the  term  of  the 
contract  and  any  extension  thereof; 

(5)  A  participating  family's 
withdrawal  from  the  FSS  program; 

(6)  By  such  other  act  as  is  deemed 
inconsistent  with  the  purpose  of  the  FSS 
program;  or 

(7)  By  operation  of  law. 

VII.  Selection  of  FSS  Participants 

(A)  General.  (1)  Families  to  be 
selected  to  participate  in  the  FSS 
program  must  be  eligible  for  the  section 
8  or  public/Indian  housing  programs,  as 
applicable,  and  must  be  selected  from 
one  of  the  following  categories: 

(a)  Current  participants  in  the  rental 
voucher  or  rental  certificate  program,  or 
current  residents  in  the  public/Indian 
housing  programs. 

(b)  Applicants  on  the  PHA's/IHA's 
waiting  list  for  rental  vouchers  and 
rental  certificates  or  waiting  list  for 
public/Indian  housing; 

(c)  Public/Indian  housing  residents  or 
rental  voucher  or  rental  certificate 
participants  who  are  currently 
participating  in  Operation  Bootstrap, 
Project  Self-Sufficiency,  or  a  local  self- 
sufficiency  program  who  agree  to  sign  a 
FSS  Contract  of  Participation  may  be 
selected  to  participate  in  the  FSS 
program. 

(2)(a)  Section  8  participants  and 
applicants  must  be  on  the  pubHc/Indian 
housing  waiting  list  to  be  selected  to 
move  into  a  public/Indian  housing  unit 
to  participate  in  the  public/Indian 
housing  FSS  program  and  to  be  counted 
toward  the  public/Indian  housing  FSS 
minimum  program  size. 

(b)  Public/Indian  housing  residents 
and  applicants  must  be  on  the  section  b 
waiting  list  and  must  be  selected  in 
accordance  with  HUD  approved  sectioii 
8  applicant  selection  procedures  to  be 
selected  to  receive  section  8  assistance 
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lo  participate  in  the  section  8  FSS 
program  and  be  counted  toward  the 
section  8  FSS  minimum  program  size. 

(B)  Optional  Program  Design.  (1) 
PHAs/IHAs  operating  a  public/Indian 
housing  FSS  program  may  elect  to  select 
FSS  participants  from  the  pubHc/Indian 
housing  waiting  list  and/or  from  current 
public/Indian  housing  residents.  The 
PHA/IHA  must  indicate  in  the  Action 
Plan  what  choice  it  has  made. 

(2)  PHAs/IHAs  operating  a  section  8 
FSS  program  may  elect  to  select  FSS 
participants  from  the  section  8  waiting 
list  and/or  from  current  section  8 
participants.  The  PHA/IHA  must 
indicate  in  the  Action  Plan  what  choice 
it  has  made. 

(3)  The  PHA/IHA  Action  Plan  must 
describe  the  basis  for  restricting 
selection  to  any  one  of  these  groups  or 
any  combination  thereof. 

(C)  FSS  participant  selection 
procedures — (1)  Section  8  applicants. 

If  FSS  participants  are  being  selected 
from  applicants  to  the  PHA/IHA's 
section  8  program,  the  PHA/IHA  must 
use  the  section  8  waiting  list  established 
pursuant  to  24  CFR  parts  882  and  887. 
When  a  section  8  FSS  slot  becomes 
available,  the  slot  must  be  offered  to  the 
family  at  the  top  of  the  section  8  waiting 
list,  in  accordance  with  section  8 
selection  preferences  in  the  HUD 
approved  administrative  plan  and  Equal 
Opportunity  Housing  Plan  (EOHP). 
Applicant  families  who  decline  to 
participate  in  the  FSS  program  shall  not 
lose  their  place  on  the  section  8  waiting 
list. 

(2)  Section  8  participants.  If  FSS 
participants  are  selected  from  among 
participants  in  the  PHA's  rental  voucher 
and  rental  certificate  programs,  the 
PHA's/IHA's  procedures  for  FSS 
selection  must  be  objective  and 
systematic  and  specified  in  the  Action 
Plan.  Current  section  8  participants  who 
do  not  wish  to  participate  in  the  FSS 
program  shall  not  lose  their  housing 
assistance  because  of  this  decision. 

(3)  Public  and  Indian  housing 
applicants.  If  FSS  participants  are  being 
selected  from  applicants  to  the  PHA/ 
IHA's  public/Indian  housing  program, 
the  PHA/IHA  must  use  the  public/ 
Indian  housing  waiting  list  established 
pursuant  to  24  CFR  part  960  or  905,  as 
applicable.  If  a  FSS  slot  is  to  go  to  an 
applicant  family,  it  must  be  offered  to 
the  family  at  the  top  of  the  public/Indian 
housing  waiting  list,  in  accordance  with 
the  HUD-approved  pubUc/Indian 
housing  tenant  selection  and  assignment 
plan.  Applicant  families  who  decline  to 
participate  in  the  FSS  program  shall  not 
lose  their  place  on  the  public/Indian 
housing  waiting  list. 


(4)  Public  and  Indian  housing 
residents.  If  FSS  participants  are  being 
selected  from  among  public/Indian 
housing  residents,  the  PHAs  procedures 
for  FS5"s6kction  must  be  objective  and 
systematic  and  must  be  specified  in  the 
Action  Plan.  Current  public  and  Indian 
housing  residents  who  do  not  wish  to 
participate  in  the  FSS  program  shall  not 
lose  their  housing  assistance  because  of 
this  decision. 

(5)  Soliciting  current  resident/ 
participant  interest.  The  PHA's/IHA's 
plans  to  publicize  the  availability  of  the 
public/Indian  housing  and  section  8  FSS 
programs  and  solicit  resident/ 
participant  expressions  of  interest 
should  be  described  in  the  Action  Plan. 

(6)  Opening  the  waiting  lists.  A  PHA/ 
IHA  may  open  its  public/Indian  housing 
or  section  8  waiting  lists  as  applicable  to 
additional  families  interested  in 
participating  in  the  FSS  program  only 
v.hen  there  are  no  families  on  its  public/ 
Indian  housing  or  section  8  waiting  lists, 
as  applicable,  willing  to  participate  in 
the  public/Indian  housing  or  section  8 
FSS  programs  respectively.  The  PHA/ 
IHA  will  advertise  this  solicitation  of 
interest  in  accordance  with  the 
procedures  established  in  its  Action 
Plan. 

(7)  Federal  preferences.  The  selection 
from  the  PHA/IHA  waiting  list  of  any 
applicant  family  without  a  federal 
preference  ahead  of  a  family  with  a 
preference  shall  be  counted  against  the 
federal  preference  exception  authority 
of  the  PHA.  (See  24  CFR  882.219,  887.157. 
905.305,  960.211) 

(8)  Nondiscrimination.  In  selecting 
families  for  the  FSS  program,  PHAs 
must  show  in  their  Action  Plan  how 
their  selection  of  applicants,  currently 
assisted  families,  or  a  combination  of 
both  will  treat  potential  FSS  participants 
without  regard  to  race,  color,  religion, 
sex,  handicap,  familial  status,  or 
national  origin. 

VIII.  Action  Plan 

(A)  General.  Each  PHA/IHA 
operating  a  FSS  program  shall  develop 
an  Action  Plan  to  carry  out  activities 
under  the  local  FSS  program. 

(B)  Development  of  Action  Plan.  The 
Action  Plan  shall  be  developed  in 
consultation  with  the  chief  executive 
officer  of  the  applicable  unit  of  general 
local  government  and  the  Program 
Coordinating  Committee  (See  section  V). 

(C)  Initial  submission  and  revisions. 
A  PHA's/IHA's  initial  Action  Plan  must 
be  submitted  to  HUD  for  approval 
within  90  days  of  notification  of 
approval  by  HUD  of  the  PHA's/IHA's 
first  application  for  an  FSS  incentive 
award  of  section  8  or  public/Indian 
housing  units  in  FFY  '91  and  92.  This 


deadline  of  90  days  from  notification 
also  applies  to  PHAs/IHAs  awarded 
section  8  or  public/Indian  housing  units 
in  FFY  '93  who  will  be  beginning  their 
first  FSS  program.  Thereafter,  the  PHA/ 
IHA  must  maintain  a  current  Action 
Plan.  Any  changes  must  be  approved  by 
HUD. 

(D)  Contents  of  Plan.  An  Action  Plan 
shall  contain,  at  a  minimum: 

(1)  A  description  of  the  number,  size, 
characteristics,  and  other  demographics 
(including  racial  and  ethnic  data),  and 
the  supportive  service  needs  of  the 
families  expected  to  participate  in  the 
FSS  program; 

(2)  A  description  of  the  number  of 
eligible  participating  families  who  can 
reasonably  be  expected  to  receive 
supportive  services  under  the  FSS 
program,  based  on  available  and 
anticipated  Federal,  tribal.  State.  local, 
and  private  resources; 

(3)  A  description  of  the  activities  and 
supportive  services  to  be  provided  by 
both  public  and  private  resources  to 
participating  families; 

(4)  A  description  of  how  the  FSS 
program  will  identify  needs  and  deliver 
services  and  activities  according  to  the 
needs  of  the  participating  families; 

(5)  A  description  of  both  the  public 
and  private  resources  that  are  expected 
to  be  made  available,  to  provide  the 
activities  and  services  under  the  FSS 
program; 

(6)  A  timetable  for  implementation  of 
the  FSS  program  (See  section  IX(C)); 

(7)  A  certification  that  development  of 
the  services  and  activities  under  the  FSS 
program  has  been  coordinated  with  the 
job  Opportunities  and  Basic  Skills 
Training  Program  under  part  F  of  title  IV 
of  the  Social  Security  Act,  the  program 
under  the  Job  Training  Partnership  Act, 
and  any  other  relevant  employment, 
child  care,  transportation,  training,  and 
education  programs  (e.g.,  Job  Training 
for  the  Homeless  Demonstration 
program)  in  the  applicable  area,  and 
that  implementation  will  continue  to  be 
coordinated,  in  order  to  avoid 
duplication  of  services  and  activities. 

(8)  A  designation  of  the  number  of 
units  for  the  FSS  program  by  bedroom 
size  and  program  type  [i.e.,  public/ 
Indian  housing,  rental  certificates,  and/ 
or  rental  vouchers). 

(9)  For  FSS  participants  to  be  assisted 
by  the  use  of  the  section  8  rental 
certificate  and  rental  voucher  programs. 
a  statement  indicating  the  PHA's/IHA's 
intent  to  select  FSS  participants  from 
the  section  8  waiting  list  or  from  current 
section  8  rental  certificate  and  rental 
voucher  participants  and  the  number  of 
such  families.  (See  also  section 
VII(C)(6).) 
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(10)  For  FSS  participants  to  be 
assisted  under  the  public  or  Indian 
housing  programs,  a  statement 
indicating  the  PHA's/IHA's  intent  to 
select  FSS  participants  from  the  waiting 
list  or  from  current  public/Indian 
housing  families  and  the  number  of  such 
families.  (See  also  section  VII(C](6].) 

(11)  A  description  of  the  PHA's/IHA's 
notification  and  outreach  efforts, 
including  efforts  to  notify  section  8 
participants,  public/Indian  housing 
residents,  and  public/Indian  housing 
applicants,  of  FSS  program  availability 
and  requirements,  and  a  description  of 
the  PHA's/IHA's  efforts  to  recruit  FSS 
participants  if  an  insufficient  number  of 
current  section  8  participants,  public/ 
Indian  housing  residents  or  public/ 
Indian  housing  applicants  for  those 
programs  is  interested  in  participating. 
The  PHA/IHA  shall  specify  what 
actions  it  will  take  to  assure  that  both 
minority  and  non-minority  groups  are 
informed  about  the  FSS  program,  and 
how  the  PHA/IHA  will  make  this 
information  known  (e.g.,  through  door- 
to-door  flyers,  posters  in  common 
rooms,  advertisements  in  newspapers  of 
general  circulation,  as  well  as  any 
media  targeted  to  minority  groups.) 
These  descriptions  are  not  required  if 
the  PHA/IHA  will  only  be  selecting  FSS 
participants  from  the  section  8  waiting 
list  since  outreach  methods  are 
described  in  the  EOHP. 

(12)  If  the  PHA/IHA  opts  to  select 
some  or  all  FSS  participants  from  among 
current  public/Indian  housing  residents 
or  section  8  participants,  a  description 
of  the  PHA's/IHA's  system  for 
establishing  the  list  of  interested 
participants/residents  and  selection 
preferences.  The  systems  must  be 
objective  and  provide  all  participants/ 
residents  with  a  reasonable  opportunity 
to  place  their  names  on  the  list  of 
interested  participants/residents. 
Among  possible  options  the  PHA/IHA 
may  use  to  place  and  organize  the 
names  of  interested  current 
participants/residents  on  the  list  are: 

(i)  A  lottery; 

(ii)  Seniority  based  on  the  length  of 
time  the  current  family  has  been 
participating  in  the  PHA's/IHA's 
applicable  program; 

(iii)  Seniority  based  on  the  time  the 
family  was  on  the  waiting  list  and  the 
time  it  has  been  participating  in  the 
applicable  program; 

(iv)  The  date  the  family  expressed 
interest  in  participating  in  the  FSS 
program;  or 

(v)  Some  other  impartial  method. 

The  PHA/IHA  may  not  establish  a 
system  with  criteria  such  as  the  family's 
motivation  to  work. 


(13)  A  description  of  the  PHA's/IHA's 
policies  for  terminating  or  withholding 
section  8  assistance  and  supportive 
services  (section  8  participants  and 
public/Indian  housing  tenants)  for 
families  failing  to  comply  with  the 
requirements  under  their  Contract  of 
Participation.  The  PHA/IHA  also  should 
describe  the  section  8  participant 
hearing  procedures  and  public/Indian 
housing  grievance  procedures  for 
families  so  affected. 

(14)  Such  other  information  that  would 
help  HUD  determine  the  soundness  of  a 
PHA's/IHA's  proposed  program. 

(15)  If  applicable,  the  number  of 
families,  by  program  type,  who  are 
participating  in  Operation  Bootstrap, 
Project  Self-Sufficiency,  or  any  another 
local  self-sufficiency  program  who  are 
expected  to  agree  to  execute  a  FSS 
Contract  of  Participation. 

(E)  Eligibility  of  a  combined  program. 
PHAs/IHAs  that,  individually,  do  not 
have  the  capacity  to  operate  a  FSS 
program  and  PHAs/IHAs  that  wish  to 
operate  a  joint  program  may  combine 
their  resources  to  deliver  supportive 
services  under  a  joint  Action  Plan  that 
will  carry  out  a  combined  FSS  program 
that  meets  the  requirements  of  this 
Notice. 

(F)  Single  action  plan.  PHAs/IHAs 
implementing  a  FSS  program  with  both 
section  8  and  public/Indian  housing 
participants  may  submit  one  Action 
Plan. 

IX.  Use  of  Available  Housing  Assistance 

(A)  Use  of  public/Indian  housing 
units.  PHAs/IHAs  receiving  FFY  '91  and 
'92  incentive  awards  should  develop 
policies  for  the  use  of  public/Indian 
housing  units  for  the  FiSS  program  before 
the  availability  of  the  permanent 
dwelling  units.  Because  a  FSS  program 
must  be  implemented  within  12  months 
of  notice  of  the  incentive  award  of 
public/Indian  housing  units,  families 
will  begin  to  participate  in  the  FSS 
program  before  the  units  received  under 
the  FSS  incentive  allocation  are 
available  for  occupancy. 

(B)  Use  of  Section  8  assistance.  A 
PHA/IHA  may  hold  rental  certificates 
and  rental  vouchers  received  pursuant 
to  the  FY  '91  and  '92  incentive  awards 
and  FY  '93  and  subsequent  fiscal  year 
units  for  use  by  families  selected  to 
participate  in  Uie  FSS  program. 
However,  PHAs/IHAs  may  also  reach 
the  required  minimum  FSS  program  size 
by  using  turnover  rental  certificates  or 
rental  vouchers  for  the  FSS  program  or 
by  selecting  current  Section  8 
participants  to  participate  in  the  FSS 
program. 

(C)  Implementation  Deadline. 
Operation  of  the  local  FSS  program  must 


begin  within  12  months  of  HUD 
notification  of  approval  of  the  incentive 
award  application  for  rental  certificates, 
rental  vouchers,  or  public/Indian 
housing  rental  units  for  the  FSS 
program.  This  means  that  activity  such 
as  outreach,  participant  selection,  and 
enrollment  must  have  begun.  Full 
service  delivery  to  the  total  number  of 
families  required  to  be  served  need  not 
occur  within  12  months. 

X.  Section  8  Residency  Requirement 

(A)  Initial  occupancy.  In  order  to 
participate  in  a  section  8  FSS  program,  a 
family  receiving  assistance  under  the 
sedtion  8  rental  voucher  or  rental 
certificate  program  must  initially  reside 
in  the  jurisdiction  of  the  PHA/IHA 
administering  that  local  section  8  FSS 
program. 

(B)  If  the  participating  family  chooses 
to  continue  to  participate  in  the  section 
8  program  but  move  to  another 
jurisdiction  after  signing  its  FSS 
Contract  of  Participation,  the 
participating  family  may  continue  in  the 
FSS  program  of  the  issuing  PHA/IHA  if 
it  demonstrates  to  the  satisfaction  of  the 
issuing  PHA/IHA  that,  notwithstanding 
the  move,  the  participating  family  will 
be  able  to  fulfill  its  responsibilities 
under  the  initial  or  modified  Contract  of 
Participation  at  its  new  place  of 
residence.  (For  example,  the 
participating  family  may  show  that 
similar  supportive  services  to  those 
offered  by  the  issuing  PHA/IHA  exist  at 
the  participating  family's  new  residence, 
thus  allowing  the  participating  family  to 
achieve  the  objectives  or  goals  agreed  to 
by  the  participating  family  and  the 
PHA/IHA  and  recited  in  the  Contract  of 
Participation.) 

(C)  FSS  termination  and  loss  of  FSS 
escrow.  In  the  case  of  a  participating 
family  that  has  opted  to  move,  as 
provided  under  this  section,  but  that  is 
unable  to  fulfill  its  obligations  under  its 
Contract  of  Participation,  or  any 
modifications  thereto,  the  PHA/IHA 
may  terminate  the  participating  family 
from  the  FSS  program  and  the 
participating  family's  FSS  escrow 
account  will  be  forfeited. 

XI.  PHA/IHA  Incentive  Award 
Allocation 

HUD  will  carry  out  a  competition  for 
budget  authority  among  PHAs/IHAs  for 
an  incentive  award  of  rental  certificate 
and  rental  voucher  assistance  and 
Public/Indian  housing  development 
assistance  during  FFY  '91  and  FFY  '92. 
and  shall  allocate  such  budget  or  grant 
authority  to  PHAs/IHAs,  in  accordance 
with  the  results  of  the  competition.  Data 
on  the  competition  will  be  published  in 
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the  Federal  Register  in  NOFAs  that  set 
forth  the  minimum  requirements  that  a 
PHA/IHA  must  neet  in  order  for  its 
application  for  funding  to  be  processed. 
The  NOFAs  also  wHI  specify  the  criteria 
for  reviewing,  rating,  and  approving 
applications  under  the  incentive  award. 

XII.  Allowable  PHA/IHA  Fees  and 
Costs 

To  the  extent  that  funds  are  available. 
HUD  will  pay  each  PHA/IHA  a  fee  for 
the  costs  incurred  in  administering 
rental  certificate  and  rental  voucher 
assistance  under  the  FSS  program.  For 
FY  1991.  funding  for  PHA  administration 
of  FY  '91  rental  certificates  and  rental 
vouchers  awarded  in  connection  with 
the  FSS  incentive  award  allocation  is  as 
follows:  (1)  An  on-going  administrative 
fee  of  8.2  percent  of  the  two-bedroom 
existing  housing  fair  market  rent  (FMR) 
publisher  for  effect;  (2)  maximum 
preliminary  fee  of  $275.00  per  unit  (a  fee 
of  up  to  S3004)0  will  be  provided  in  the 
future,  if  provided  for  in  appropriation 
Acts);  and  (3)  a  $43.00  fee  for  each  hard- 
to-house  family  (3  or  more  minors]  that 
is  actually  boused  in  a  different  unit 
from  its  pre-program  unit.  HUD  will  use 
the  8.2  percent  fee  amount  appropriated 
for  the  incremental  rental  certificates 
and  rental  vouchers  being  made 
available  in  FFY  '91  for  the  FSS  program 
to  determine  the  blended  rate  for  the  on- 
going administrative  fee  for  the  PHA's/ 
II  lA's  entire  rental  certificate  or  rental 
voucher  program. 

XIII.  Family  Self-Sufficiency  Escrow 
Accounts 

(A)  Establishment  of  account  The 
PHA/IHA  shall  establish  a  FSS  Escrow 
Account  ("FSS  Account")  for  each 
family  participating  in  the  FSS  program. 
During  the  term  of  the  Contract  of 
Participation,  the  PHA/IHA  will  credit 
to  the  FSS  Account  the  amount  of  the 
FSS  credit  determined  in  accordance 
with  paragraph  (B). 

(B)  Amount  of  FSS  credit.  (1)  In 
computing  the  FSS  credit  under  this 
section,  the  term  "Family  Contribution" 
means: 

(a)  For  public/Indian  bousing  and  the 
Section  8  Rental  Certificate  Program: 
Total  Tenant  Payment  (as  defined  in 
accordance  with  parts  813.  905  or  913). 

(b)  For  the  section  8  Rental  Voucher 
Program:  30  percent  of  adjusted  monthly 
income. 

(2)  For  FSS  participants  who  are  Very 
Low  Income  Families,  the  FSS  credit 
shall  be  the  lesser  of: 

(1)  Thirty  percent  of  current  monthly 
adjusted  income  less  the  Family 
Contribution  otrtained  by  disregarding 
any  increase  in  earned  income  since  the 


execution  of  the  Contract  of 
Participation,  or 

(2)  liie  current  Family  Contribution 
less  the  Family  Contribution  at  the  time 
of  the  Execution  of  the  Contract  of 
Participation. 

The  term  earned  income  means 
income  from  wages,  tips,  salaries  and 
any  earnings  from  self-employment.  See 
24  CFR  813.196(b)  (1).  (2)  and  (8). 
905.320(b)  (1).  (2).  and  (8)  and  913.106(b) 
(1).  (2)  and  (8). 

(3)  For  FSS  participants  who  are  Low- 
Income  families  but  not  Very  Low 
Income  families,  the  FSS  credit  shall  be 
one  half  of  the  amount  determined 
pursuant  to  paragraph  (B)(2). 

(4)  FSS  participants  who  are  not  Low- 
Income  families  shall  not  be  entitled  to 
any  FSS  credit. 

(C)  Investment  of  Funds  in  FSS 
Accounts.  Funds  held  by  the  PHA/IHA 
in  the  FSS  Accounts  of  families 
participating  in  the  FSS  program  shall  be 
held  in  escrow  by  the  PKIA/IHA  and 
invested  in  HUD-approved  investments. 
Investment  income  shall  be  credited, 
periodically,  but  no  less  than  annually, 
to  each  participating  family's  FSS 
Account. 

(D)  Disposition  of  FSS  Accounts — (1) 
Withdrawal.  The  amount  in  a 
participating  family's  FSS  Account  in 
excess  of  any  amount  owed  the  PHA/ 
IHA  may  be  paid  to  the  head  of  family. 
The  amount  shall  not  be  paid  until: 

(a)  The  PHA/IHA  determines  the 
participating  family  has  met  its 
obligations  under  the  Contract  of 
Participation,  and 

(b)  The  head  of  family  certifies  that,  to 
the  best  of  his  or  her  knowledge  and 
belief,  members  of  the  participating 
family  no  longer  receive  any  Federal, 
State,  local  or  other  public  assistance 
for  housing. 

(2)  Succession.  If  the  head  of 
participating  family  ceases  to  reside 
with  other  participating  family  members 
in  the  assisted  unit,  the  remaining 
members  of  the  family,  after 
consultaUon  with  the  PHA/IHA.  shall 
have  the  ri^t  to  designate  another 
family  member  to  receive  the  funds  in 
accordance  with  paragraph  (D)(1). 

(5)  Forfeiture,  (a)  Amounts  in  the  FSS 
Account  shall  be  forfeited: 

(1)  If  a  participating  family  has  failed 
to  meet  its  obligation  under  the  Contract 
of  Participation,  including  failure  to 
meet  its  FSS  responsibilities  because  the 
participating  family  moved  outside  the 
PHA's/IHA's  furisdiction.  or 

(2)  The  participating  family  is  no 
longer  under  a  Contract  of  Participation, 
and  is  still  receiving  any  Federal,  State, 
local  or  other  public  assistance  for 
housing  ten  years  from  the 


commencement  of  the  Contract  of 
Participation. 

(b)  FSS  Account  funds  forfeited  by  a 
public/Indian  housing  or  section  8 
participant  will  be  treated  as  program 
receipts  for  such  program,  and  shall  be 
used  in  accordance  with  HUD 
requirements  governing  the  use  of 
program  receipts. 

(E)  Waiting  period.  The  KiA/IHA 
may  require  a  participating  family  who 
withdraws  funds  in  its  FSS  Account  to 
wait  for  a  period  of  no  more  than  two 
years,  beginning  from  the  date  of 
withdrawal,  to  apply  for  assisted 
housing  owned  or  administered  by  the 
PHA/IHA,  unless  the  former 
participating  family  reimburses  the 
PHA/IHA  in  the  amount  of  funds 
withdrawn. 

XIV.  Effect  of  Increases  fai  Family 
Income 

Any  increase  in  the  earned  income  of 
a  participating  family  during  its 
participation  in  a  FSS  program  may  not 
be  considered  as  income  at  a  resource 
for  purposes  of  eligibility  of  the 
participating  family  for  other  benefits,  or 
amount  of  benefits  payable  to  the 
participating  family,  under  any  other 
program  administered  by  HUD,  unless 
the  income  of  the  participating  family 
equals  or  exceeds  80  percent  of  the 
median  income  of  the  area  (as 
determined  by  HUD,  with  adjustments 
for  smaller  and  larger  families). 

XV.  On-Site  Fadltties 

Each  PHA/IHA  may,  subject  to  the 
approval  of  HUD,  make  available  and 
utilize  common  areas  or  unoccupied 
public/Indian  housing  units  in  public/ 
Indian  housing  proiects  to  provide 
supportive  services  under  a  FSS 
program,  including  a  program  that 
administers  only  a  section  8  FSS 
program. 

XVI.  Reports 

Beginning  in  1992.  each  PHA/IHA  that 
carries  out  a  FSS  program,  as  described 
in  this  Notice,  shall  submit  by 
September  of  each  year,  in  the  form 
prescribed  by  HUD.  a  report  regarding 
its  FSS  program  to  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  and  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
The  report  shall  include,  among  other 
things: 

(A)  A  description  of  the  activities 
carried  out  under  the  program; 

(B)  A  description  of  the  effectiveness 
of  the  program  in  assisting  families  to 
achieve  economic  independence  and 
self-sufficiency; 
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(C)  A  description  of  the  effectiveness 
of  the  program  in  coordinating  resources 
of  communities  to  assist  families  to 
achieve  economic  independence  and 
self-sufficiency;  and 

(D)  Any  recommendations  of  the 
public/Indian  housing  agency  or  the 
appropriate  local  program  coordinating 
committee  for  legislative  or 
administrative  action  that  would 
improve  the  self-sufficiency  program  and 
ensure  the  effectiveness  of  the  program; 
and 

(E)  A  breakdown  of  the  racial  and 
ethnic  data  with  respect  to  families  who: 

(1)  Declined  to  participate  in  the  FSS 
program; 

(2]  Elected  to  participate  in  the  FSS 
program,  but  did  not  execute  an  FSS 
contract; 


(3)  Executed  an  FSS  contract,  signed  a 
lease,  and  voluntarily  left  the  FSS 
program; 

(4)  Executed  an  FSS  contract,  signed  a 
lease,  and  were  asked  to  leave  the  FSS 
program; 

(5)  Executed  an  FSS  contract,  signed  a 
lease,  and  completed  the  FSS  program; 
and 

(6)  Executed  an  FSS  contract,  signed  a 
lease,  and  remain  in  the  FSS  program. 
Data  should  be  broken  down  to  show 
where  persons  offered  an  opportunity  to. 
participate  in  the  FSS  program  were 
found,  i.e.,  were  they  current  residents 
of  public/Indian  housing,  on  the  public/ 
Indian  housing  waiting  list,  section  8 
rental  certificate  or  voucher 
participants,  or  on  the  section  8  waiting 
list. 

(F)  HUD  intends  to  perform  a  long 
term  evaluation  of  the  FSS  program.  To 


help  assure  the  quality  of  that 
evaluation,  each  PHA  shall  submit  a 
certification  with  the  application 
agreeing  to  cooperate  with  and  provide 
requested  data  to  the  entity  responsible 
for  the  program  evaluation,  if  requested 
to  do  so  by  HUD. 

Other  Matters 

Paperwork  Burden 

The  collection  of  information 
requirements  contained  in  this  notice 
have  been  submitted  to  0MB  for  review 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1980.  Sections  VI.  VIII. 
XIII,  and  XVI  of  this  notice  have  been 
determined  to  contain  collection  of 
information  requirements.  Information 
on  these  requirements  is  provided  as 
follows: 


Information  collection 

Number 

of 
respond- 
ents 

Re- 
sponses/ 
respond- 
ent 

Total 
annual 

re- 
sponses 

Hours/ 

re- 
sponse 

Total 
hours 

Application «. 

280 
280 
280 
280 

1 
SO 

1 
5 

1 

560 

14,000 

280 

1,400 

280 

4 
1 

40 
1 

40 

2.240 

Contract , 

14.000 

Action  plan _... _.............„..„ 

Escrow  account . 

Annual  reports 

11.200 

1,400 

11.200 

Total  annual  burden           » 

40.040 

Impact  on  the  Economy 

These  guidelines  do  not  constitute  a 
major  rule  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17. 1981.  An 
analysis  of  the  guidelines  indicates  that 
they  would  not  have  (1)  an  aimual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal.  State  or  local 
government  agencies  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
the  ability  of  the  United  States-based 
enterprises  in  domestic  or  export 
markets. 

Impact  on  Small  Entities 

In  accordance  with  5  U.S.C.  605(b] 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  the 
guidelines  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  These  guidelines  would  govern 
the  procedures  under  which  public 
housing  agencies  and  Indian  housing 
authorities  would  use  public  and  Indian 


housing  development  assistance, 
together  with  public  and  private 
resources,  in  a  program  designed  to 
provide  supportive  services  to  enable 
participating  families  to  achieve 
economic  independence  and  self- 
sufficiency. 

Environmental  Impact 

With  respect  to  public  housing 
development  assistance,  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50.  which  implements  section 
102(2](c)  of  the  National  Environmental 
Policy  Act  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  Finding  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  the 
General  Counsel.  Department  of 
Housing  and  Urban  Development,  room 
10276.  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  With  respect  to 
section  8  assistance  under  the  rental 
certificate  and  rental  voucher  programs, 
the  Department  has  determined  that  an 
environmental  finding  under  the  NEPA 
is  unnecessary  since  the  rental 


certificate  program  and  the  rental 
voucher  program  are  part  of  the  section 
8  Existing  Housing  Program,  which  is 
categorically  excluded  under  HUD 
regulations  at  24  CFR  50.20(d]. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
notice  would  have  a  positive  impact  on 
families  to  the  extent  that  it  would 
provide  opportunities  for  families  to 
become  self-sufficient  and  gain 
economic  independence. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  Notice  would  not 
have  substantial,  direct  effects  on 
States,  on  their  pohtical  subdivisions,  or 
on  their  relationship  with  the  Federal 
government,  or  on  the  distrioution  of 
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power  and  responsibilities  among  the 
various  levels  of  government.  The 
Notice's  major  effects  would  be  on 
individuals. 

Dated:  September  5, 1991. 
loseph  G.  SdiUr, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  91-23314  Filed  9-27-91:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-91-3286;  FR-3063-N-01] 

NOFA  for  the  Public  and  Indian 
Housing  Family  Self-Sufficiency 
Program  for  Fiscal  Year  1991 

ASENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
HUD. 

ACTION:  Notice  of  Fund  Availability 
(NOFA)  for  FY  1991;  Invitation  for 
Incentive  Award  Applications  in 
connection  with  Family  Self-Sufficiency 
programs  for  FY  91  public  and  Indian 
housing  development  funds. 

SUMMARY:  This  Notice  announces  the 
availability  of  public  and  Indian  housing 
development  funds  for  Fiscal  Year  (FY) 
1991  to  support  Family  Self-Sufficiency 
(FSS)  programs  of  public  housing 
agencies  and  Indian  housing  authorities. 
The  purpose  of  the  FSS  program  is  to 
promote  the  development  of  local 
strategies  that  coordinate  the  use  of 
public  and  Indian  housing  and/or 
section  8  rental  certificates/rental 
vouchers  with  both  public  and  private 
resources  to  enable  eligible  families  to 
achieve  economic  independence  and 
self-sufficiency. 

In  the  body  of  this  document  is 
information  concerning:  The  purpose  of 
this  NOFA;  eligibility;  available 
amounts;  the  procedures  that  a  public 
housing  agency  or  Indian  housing 
authority  (PHA/IHA)  must  follow  to 
obtain  an  Incentive  Award  of  public  or 
Indian  housing  development  units  in 
connection  with  HUD  approval  of  a 
PHA  or  IHA  FSS  program;  the 
procedures  for  rating,  ranking,  and 
funding  PHA/IHA  Incentive  Award 
applications.  (A  similar  NOFA  for 
section  8  rental  certificates  and  rental 
vouchers,  as  well  as  a  Notice  of  FSS 
Program  Guidelines,  appear  elsewhere 
in  today's  Federal  Register. 

DATES:  Public  and  Indian  housing 
Incentive  Award  applications  for  the 
Family  Self-Sufficiency  Program  must  be 
received  in  the  HUD  Field/Indian  Office 
by  close  of  business  on  January  10, 1992. 
Application  packets  will  be  available  in 
Field/Indian  Offices  within  5  days  of 
publication  of  this  NOFA.  Appendix  A 
is  a  list  of  all  Field/Indian  Offices  with 
addresses  and  telephone  numbers. 
FOR  FURTHER  INFORMATION  CONTACT: 

Public  Housing:  Janice  Rattley, 
Director,  Office  of  Construction, 
Rehabilitation  and  Maintenance,  Office 


of  Public  and  Indian  Housing.  Telephone 
number  (202)  708-1800. 

Indian  Housing:  Dominic  Nessi, 
Director,  Office  of  Indian  Housing, 
Office  of  Public  and  Indian  Housing. 
Telephone  (202)  708-1015. 

Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (The  TDD 
number  and  the  above-listed  telephone 
numbers  are  not  toll-free.) 

The  address  for  the  persons  listed 
above  is:  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  submitted  to  the  Office  of 
Managment  and  Budget  (0MB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3404(h)).  No  person  may  be 
subjected  to  a  penalty  for  failure  to 
comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  spearate  notice  in  the 
Federal  Register.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
heading.  Other  Malters,  in  the  Notice  of 
Program  Guidelines  for  the  Family  Self- 
Sufficiency  Program,  published 
elsewhere  in  today's  Federal  Register. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street  SW.  room  10276. 
Washington.  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  HUD  Desk  Officer,  room  3001, 
Washington,  DC  20503. 

/.  Purpose  and  Substantive  Description 

A.  Authority 

1.  Statutory  Authority.  Section  23, 
United  States  Housing  Act  of  1937,  as 
added  by  sec.  554,  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
L  101-625,  approved  November  28, 
1990);  sec.  7(d),  Department  of  Housing 


and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

2.  Public  housing  regulations.  Public 
housing  development  regulations  are 
published  at  24  CFR  part  941:  program 
requirements  for  FY  1991  were 
published  as  Notice  PIH  91-8  (HUD), 
dated  March  29, 1991. 

3.  Indian  housing  regulations.  Indian 
Housing  development  regulations  are 
published  as  an  interim  rule  (55  FR 
24722)  at  24  CFR  part  905;  program 
requirements  for  FY  1991  were 
published  as  Notice  PIH  91-15  (IHA)  on 
May  10, 1991. 

4.  FSS  Program  Guidelines.  FSS 
program  guidelines  are  published 
elsewhere  in  today's  edition  of  the 
Federal  Register. 

B.  Background  and  Components  of 
Program 

Section  554  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (Pub. 
'..  101-625,  approved  November  28, 1990) 
(NAHA)  added  Section  23  to  the  United 
States  Housing  Act  of  1937,  which 
established  the  Family  Self-Sufficiency 
(FSS)  program.  The  purpose  of  the  FSS 
program  is  to  promote  the  development 
of  local  strategies  that  coordinate  the 
use  of  public  and  Indian  housing  and/or 
section  8  rental  cerUficates/rental 
vouchers  with  both  public  and  private 
resources  to  enable  eligible  families  to 
achieve  economic  independence  and 
self-sufficiency. 

The  FSS  program  requires  the 
formation  of  a  Program  Coordinating 
Committee  (PCC),  through  which  the 
PHA/IHA  will  obtain  commitments  of 
public  and  private  resources  to  provide 
supportive  services  to  participating 
families.  The  PHA/IHA  must  prepare  an 
Action  Plan  for  HUD  approval,  enter 
into  Contracts  of  Participation  with 
participating  families,  and  establish 
escrow  savings  accounts  for  the  benefit 
of  participants  when  they  complete  the 
program  and  achieve  self-sufficiency. 
Each  component  of  the  program  is 
described  in  detail  in  the  companion 
Notice  of  FSS  Program  Guidelines, 
published  elsewhere  in  today's  Federal 
Register. 

To  promote  the  concept  of  Family 
Self-Sufficiency,  the  Department  is 
providing  public  and  Indian  housing 
development  grants  (which  must  be 
applied  for)  as  an  incentive  (Incentive 
Awards)  to  PHAs/IHAs.  The  following 
section  discusses  this  funding  and  the 
criteria  for  selection. 

C.  Incentive  Award  Funding 

To  carry  out  the  Incentive  Award 
competition,  not  less  than  10  percent  of 
the  public  and  Indian  housing 
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development  assistance  available  for 
the  purpose  under  section  5(a)(2)  of  the 
United  States  Housing  Act  of  1937 
(excluding  amounts  for  major 
reconstruction  of  obsolete  projects 
(MROP))  shall  be  made  available  under 
this  NOFA. 

1.  Public  Housing  Development 
Appropriation.  For  FY  1991,  $733.76 
million  of  budget  authority  (grants)  was 
appropriated  for  public  housing 
development,  including  MROP.  In  FY 
1990,  MROP  accounted  for 
approximately  9  percent  of  the  total 
•allocation.  It  has  been  determined  that 
application  of  not  less  than  the  same 
ratio  for  th^  FY  1991  set-aside  of  grant 
contract  authority  for  the  FSS  program 
is  appropriate:  thus  at  least  $66.8  million 
will  be  available  for  the  public  housing 
Incentive  Awards. 

a.  Notwithstanding  its  exemption  from 
the  fair-share  and  metropolitan/non- 
metropolitan  requirements  of  section 
213(d)  of  the  Housing  and  Community 
Development  Act  of  1974,  FSS  public 
housing  development  Incentive  Award 
grant  funds  will  be  distributed  to 
Regional  Offices  on  the  basis  of  fair 
share  factors  which  reflect  the  most 
recent  decennial  census  data  as  to 
population,  poverty,  housing 
overcrowding,  housing  vacancies, 
amount  of  substandard  housing,  and 
other  measurable  conditions.  The 
approximate  share  to  be  provided  to 
each  Region  is  shown  below: 


1+ 


legnn 


I— Boston 

II— New  Yofk 

Ill  Philadelphia 

IV— Atlanta 

V— Chicago 

VI— Ft  Vi^orth 

VII— Kansas  City.... 

Vlll-Denver 

IX— San  Francisco 
X— Seattle 

Total 


Fair-share 

(actor 
(percent) 


7.6 

18.2 

92 

138 

15.1 

7.9 

36 

2.5 

16.6 

3.6 


100.0 


b.  Regional  Administrators  will  select 
applications  for  funding  on  the  basis  of 
the  criteria  stated  in  this  NOFA.  Partial 
funding  of  applications  (e.g.,  approving 
fewer  units  than  applied  for)  is 
authorized  to  facilitate  the  funding  of 
additional  highly  ranked  applications. 

c.  Any  unused  Regional  funding  will 
be  redistributed  by  Headquarters, 
proportional  to  need,  among  remaining 
Regions  with  approvable  unfunded 
applications. 

2.  Indian  Housing  Development 
Appropriation.  For  FY  1991,  $233,361,000 
in  budget  authority  (grants]  has  been 
appropriated  for  Indian  housing 


development.  Ten  (10)  percent  (or  at 
least  $23.3  million)  will  be  available  for 
IHAs  to  compete  for  FSS  Incentive 
Awards. 

a.  Indian  housing  development  funds 
for  the  FSS  program  will  be  allocated  to 
the  six  Indian  Field  Offices  on  the  basis 
of  fair-share  factors  which  reflect  the 
most  recent  Bureau  of  Indian  Affairs 
(BIA)  Housing  needs  survey:  and,  where 
available.  State  or  Tribal  studies.  The 
approximate  share  (of  the  $23  3  million) 
to  be  provided  to  each  Indian  Field 
office  is  shown  below: 


Indian  region 


Chicago 

Oklahoma  City 

Denver „.. 

Phoenix „_ 

Anctxxage 

Seattle 

Total...- 


FaK-share 

factor 
(percent) 


13 
11 
15 
35 
19 
7 


100 


b.  Office  of  Indian  Program  (OIP) 
Directors  will  select  applications  for 
funding  for  Indian  housing  on  the  basis 
of  the  criteria  stated  in  this  NOFA. 
Partial  funding  of  applications  (e.g., 
approving  fewer  units  than  applied  for) 
is  authorized  to  facilitate  the  funding  of 
additional  highly  ranked  applications. 
Any  unused  OIP  funding  will  be 
redistributed  by  Headquarters, 
proportional  to  need,  among  remaining 
OIP  offices  with  approvable  unfunded 
FSS  applications.  Unfunded  OIP  FSS 
funding  will  be  redistributed  by       ♦ 
Headquarters  on  the  same  fair-share 
basis  to  the  Indian  Field  Offices  after  all 
approvable  FSS  applications  have 
received  funding  consideration. 

3.  Selection  limited  to  NOFA  criteria. 
Regional  Offices  may  not  authorize  any 
selection  criteria  in  addition  to  the 
criteria  set  out  in  this  NOFA. 

D.  Eligibility  for  Incentive  Award  Units. 

1.  PHA/IHA  Eligibility.  All  PHAs/ 
IHAs  are  eligible  to  apply  for  Incentive 
Award  units,  except  that: 

a.  Applicants  for  public  housing 
development  units  must  have  the  legal 
capability  to  develop,  own,  and  operate 
public  housing  projects  and  have  the 
required  local  cooperation.  (See  24  CFR 
Part  941  and  Notice  PIH  91-«  (HUD), 
March  29, 1991.) 

b.  Applicants  for  Indian  housing 
development  units  must  be  organized  in 
accordance  with  24  CFR  905.125  or 
905.126:  have  executed  the  required 
Tribal  and/or  local  cooperation 
agreements  as  required  by  the  U.S. 
Housing  Act  of  1937,  as  amended:  and 
maintain  administrative  capability  in 


accordance  with  24  CFR  905.135.  A 
minimum  score  of  70  on  the  most  recent 
Administrative  Capability  Assessment 
(ACA)  is  required  as  a  threshold  for  all 
IHA  FSS  applications. 
.     2.  Eligibility  for  Multiple  FSS 
Incentive  Programs.  Applications  may 
be  made  to  more  than  one  FSS  incentivn 
program:  e.g.,  a  PHA  may  apply  for 
Incentive  Section  8  rental  certificates  or 
rental  vouchers  and  Incentive  public  or 
Indian  housing  units,  as  long  as  the  PHA 
is  eligible  to  participate  in  the  programs 
for  which  it  applies. 

a.  Applications  for  the  FSS  Incentive 
Awards  do  not  preclude  applications  for 
funds  under  other  NOFAs  for  Section  8 
rental  certificates,  rental  vouchers, 
public  housing  or  Indian  housing. 

b.  No  public  or  Indian  housing 
Incentive  Award  application  shall  be  for 
more  than  50  units,  and  no  PHA/IHA 
may  file  applications  for  more  than  one 
Incentive  Award  from  public  or  Indian 
housing. 

3.  Ineligible  Programs. 
Homeownership  and  Indian  Mutual 
Help  Housing  is  not  eligible  for  funding 
under  this  NOFA. 

E.  Incentive  Award  Selection  Criteria/ 
Ranking  Factors 

1.  Selection  Criteria.  In  order  to  be 
selected  for  an  incentive  award,  a  PHA/ 
IHA  must  meet  the  threshold 
requirements  of  Notice  PIH  91-8,  as 
modified  by  apendices  B  and  C  (public 
housing)  or  Notice  PIH  91-15  (Indian 
housing),  have  a  minimum  score  of  70  on 
their  most  recent  ACA,  and  provide 
evidence  that  is  satisfactor>'  to  HUD 
that  it  has: 

a.  A  broad  base  of  support  for  an  FSS 
program  in  its  community: 

b.  A  broad  range  of  ser\  ices  that  can 
be  integrated  to  address  the  needs  of 
FSS  participants: 

c.  The  support  of  its  resident 
population: 

d.  The  active  support  of  the  Chief 
Executive  Officer  (CEO)  of  the  unit  of 
general  local  Government:  and 

e.  Administrative  capability  to  initiate 
and  operate  an  FSS  program,  including  a 
willingness  to  commit  or  obtain  staff 
resources  to  support  the  program. 

Additional  points  will  be  provided  if 
the  PHA/IHA  is  approved  under  the 
IfUD/HHS  Economic  Empowerment 
Demonstration  (EED)  program  (see 
section  I.E.2.r  of  this  NOFA)  funded 
from  the  Community  Development  Block 
Grant  (CDBG)  Technical  Assistance 
Program,  (Program  announcement  No. 
91-1.  56  FR  22586,  dated  May  15, 1991). 

2.  Rating  Factors,  a.  Supportive 
Community  Relationships:  The  FSS 
program  must  have  broad  based 
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community  support,  including  ties  to 
both  minority  and  non-minority 
communities,  and  utilize  local  public 
and  private  organizations  that  are 
willing  to  commit  funds,  staff, 
equipment,  the  use  of  their  buildings  and 
equipment,  training  assistance, 
employment  opportunities,  or  other 
support.  Such  organizations  include 
local  governments,  businesses,  religious 
organizations,  private  non-profit  service 
providers,  educational  and  training 
institutions,  civic  organizations, 
foundations,  corporations,  and  local 
benefit  providers.  A  successful  FSS 
program  must  have  a  broad  range  of 
commitments  from  public  and  private 
employers,  trainers,  counselors  and 
service  providers.  Ideally, 
representatives  of  community  groups, 
organizations  and  businesses  also  will 
serve  on  the  Program  Coordinating 
Committee. 

25-16  Points:  The  PHA/IHA  has:  (i)  a 
strong,  coordinated,  varied  base  of 
community  support  as  evidenced  by 
described  existing  wori(ing  relationships  with 
a  variety  of  public/private  resources  in  the 
community,  including  previous  commitments 
of  funds,  staff,  equipment,  the  use  of 
buildings  and  equipment,  training  assistance 
or  employment  opportunities;  and 

(ii)  will  further  expand  its  existing  base  of 
support,  as  evidenced  by  written 
commitments  from  additional  entities  to  offer 
support  and  to  coordinate  support  as 
participants  in  the  proposed  FSS  program. 

15-0  Points:  The  PHA/IHA  meets  only  one 
of  the  two  criteria  set  forth  in  paragraphs  (i) 
and  (ii)  above. 

b.  Supportive  Services:  A  successful 
FSS  program  must  offer  a  wide  variety 
of  services  to  address  the  needs  of  FSS 
participants  that  can  be  integrated  into 
meaningful  assistance  for  families.  A 
key  consideration  relates  to  the  fact  that 
the  services  must  be  coordinated  in  their 
delivery  and  appropriate  in  scope  to  the 
needs  of  the  residents.  For  example, 
qualify  child-care,  capable  of  attending 
to  a  variety  of  age  groups  and  operating 
a  sufficient  number  of  hours  per  week  to 
accommodate  work,  training,  and/or 
counselling  schedules  may  be  important. 
Another  important  service  may  be 
transportation,  which  links  the  other 
services  together.  The  PHA/IHA  shall 
describe  past  services  provided  by 
others  to  its  residents,  assess  the  range 
and  depth  of  the  services,  and  state  how 
they  might  be  transferred  to  an  FSS 
program.  The  PHA/IHA  shall  include 
written  commitments  of  support  from 
organizations  and  entities  willing  to 
provide  services  under  FSS. 

25-16  Points:  The  PHA/IHA  has:  (i) 
actively  worked  with  public  and  private 
service  providers  to  offer  supportive  services 
which  are  comprehensive  in  scope  and 
quality  and  include  combinations  of  child 


care,  transportation,  job  training  and 
placement,  counseling,  education,  money 
management,  parenting,  and/or  rehabilitation 
services  to  residents;  and 

(ii)  will  further  expand  the  kinds  of 
services  and/or  number  of  persons  to  be 
served  as  evidenced  by  written  commitments 
from  identified  entities  who  are  providers  of 
such  services. 

15-0  Points:  The  PHA/IHA  meets  only  one 
of  the  two  criteria  set  forth  in  (i)  and  (ii) 
above. 

c.  Resident  Support.  The  PHA/IHA 
shall  describe  its  efforts  to  establish 
and/or  support  Resident  Councils  (RCs), 
Resident  Management  Corporations 
(RMCs),  Homeownership  programs  and 
resident-based  economic  development 
activities.  The  PHA/IHA  shall  also 
describe  how  its  residents  are  involved 
generally  in  PHA  planning  and 
operations  and  specifically  resident 
involvement  for  support  service 
programming  and  delivery.  A  Resolution 
of  Support  by  resident  groups  for  the 
FSS  programs  shall  be  included,  along 
with  any  plans  the  PHA/IHA  has 
developed  for  including  resident 
participation  in  the  development  and 
operation  of  FSS  programs.  This  may 
include  resident  membership  on  the  PCC 
and  participation  in  the  preparation  of 
the  Action  Plan. 

25-16 Points:  The  PHA/IHA  has  a  history 
of  resident  involvement  that  includes 
successful  resident  participation  in  PHA/IHA 
planning  and  operations,  generally,  and 
specifically  incorporates  resident 
involvement  for  support  service  programming 
and  deliverj'.  This  is  evidenced  by  described 
active  involvement  in  Homeownership 
programs,  economic  development  activities, 
etc.,  and  there  is  written  evidence  of  resident 
support  for  the  application.  Residents  are.  or 
will  be,  as  described,  represented  on  the 
Program  Coordinating  Committee  and 
participate  in  the  preparation  of  the  Action 
Plan. 

15-0  Points:  The  PHA/IHA  has  established 
resident  initiatives  and  resident  involvement 
does  occur  there  is  movement  toward  greater 
participation.  Residents  will,  as  described,  be 
represented  on  the  PCC  and  participate  in 
preparation  of  the  Action  Plan. 

d.  Chief  Executive  Officer  Support: 
The  CEO  of  the  unit  of  general  local 
government  must  evidence  active 
support  for  the  FSS  program.  CEO 
consultation  is  required  in  the 
development  of  the  PCC  and  the 
preparation  and  implementation  of  the 
Action  Plan.  In  evaluating  this  factor, 
HUD  will  look  at  past  PHA/IHA 
undertakings  that  have  involved  the 
CEO  and  commitments  provided  by  the 
CEO  pledging  local  governmental  funds, 
staff,  equipment,  use  of  buildings  and 
property,  etc.  for  proposed  FSS  activities 
and  services. 

25-16  Points:  The  CEO  of  the  unit  of 
general  local  Government  and  the  PHA  have 


successMttyxooperated  in  the  past  in  the 
provision  of  service-related  activities  for 
PHA/IHA  residents.  The  CEO  has  expressed 
strong,  written  support  for  the  FSS 
application  and  has,  by  written  commitment, 
-pledged  cooperation  for  expansion  of  such 
support  through  local  governmental  funds, 
staff,  equipment,  use  of  buildings  and 
property,  etc.  for  FSS  activities  and  services. 

15-0  Points:  The  CEO  and  the  PHA/IHA 
have  cooperated  in  the  past,  and  the  CEO  has 
provided  general  support  for  the  PHA/IHA  or 
has  committed  to  provide  support  in  the 
future  for  an  FSS  program  through  funding, 
use  of  facilities,  staff,  etc. 

e.  FSS  Administrative  Capability.  (1) 
A  PHA  applying  for  Incentive  Units 
must  meet  the  threshold  administrative 
capability  test  in  Appendix  C  of  this 
NOFA.  In  addition,  the  PHA  shall: 

(a)  Be  evaluated  against  the  criteria 
outlined  in  the  HUD  Handbook  titled 
Field  Office  Monitoring  of  Public 
Housing  Agencies  (PHAs),  No.  7460.7 
Rev.-l,  chapter  2,  paragraph  2-lC; 

(b)  Demonstrate  that  it  has  committed 
or  obtained  appropriate  staff  resources, 
including  but  not  limited  to  a  capable 
service  coordinator  to  develop  and 
implement  an  FSS  Program.  The  Field 
Office  shall  evaluate  the  PHA's 
performance  in  accordance  with  the 
above  and,  based  upon  that  evaluation, 
score  the  PHA  on  a  scale  of  0-25  points. 

(2)  Indian  Housing:  An  IHA's 
administrative  capability  to  initiate  and 
operate  an  FSS  program  will  be 
determined  in  accordance  with  24  CFR 
part  905.135(c),  published  as  an  interim 
rule  at  55  FR  24722  on  June  18. 1990. 

f.  Coordination  with  HUD/HHS 
Economic  Empowerment  Demonstration 
Program:  If  the  PHA/IHA  was  funded 
under  the  HUD-HHS  Economic 
Empowerment  Demonstration  Program, 
if  should  so  indicate  in  the  FSS 
application.  (See  section  I.E.I,  of  this 
NOFA.) 


Total  Possible  Points:  . 


TO  points 
PHAs:  135 
IHAs:  110 


//.  Application  Process 

A.  Incentive  Award  Application  Process 

PHAs/IHAs  applying  for  Incentive 
Award  units  must  submit  the  following 
to  the  appropriate  Field/Indian  Office 
by  close  of  business  on  January  10, 1992. 

1.  Application  Forms.  An  application 
Form  HUD-52470  (Public  Housing)  or 
HUD-52730  (Indian  Housing)  for  the 
number  of  Incentive  Award  units 
applied  for. 

(a)  Public  Housing  Applications. 
Applications  for  public  housing  must 
include  the  documents  listed  in 
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Appendix  B  and  meet  the  threshold 
requirements  of  Appendix  C. 

(b)  Indian  Housing  Applications. 
Applications  for  Indian  housing  must 
meet  the  requirements  of  Appendix  D. 

(c)  Application  Packet.  An 
Application  Packet,  consisting  of  copies 
of  the  forms  required  in  (a)  and  (b) 
above,  will  be  available  in  Field/Indian 
Offices  no  later  than  5  days  from  the 
date  of  publication  of  this  NOFA. 

2.  Required  Exhibits.  All  applicants 
must  submit  a  narrative  demonstration 
that  the  PHA/IHA  will  be  able  to 
implement  an  FSS  program  within  12 
months  of  application  approval. 

3.  Additional  Submissions.  All 
applicants  must  address  the  following 
rating  factors: 

(a)  A  description  of  PHA/IHA 
relationships  with  the  local  community 
(see  rating  factor  at  section  I.E.Z.a.  of 
this  NOFA),  with  any  written 
commitments  from  additional  entities. 

(b)  A  description  of  past  and  proposed 
supportive  services  (see  rating  factor  at 
section  I.E.2.b.  of  this  NOFA)  with  any 
written  commitments  from  organizations 
and  entities  willing  to  provide  services 
under  FSS. 

(c)  A  description  of  PHA/IHA  efforts 
to  establish  and/or  support  RCs,  RMCs, 
Homeownership  programs  and  resident 
based  economic  development  activities 
(see  rating  factor  at  section  I.E.2.C.  of 
this  NOFA),  with  resolutions  from 
residents  supporting  FSS  activities, 
evidence  that  resident  participation  will 
occur  in  the  PCC  and  preparation  of  the 
Action  Plan,  and  evidence  from 
residents  of  existing  resident 
involvement  in  PHA  operations. 

(d)  A  description  of  past  PHA/IHA 
relationships  with  the  chief  executive 
officer  (CEO)  of  the  unit  of  general  local 
Government  (see  rating  factor  at  section 
I.E.2.d.  of  this  NOFA),  including  any 
commitments  or  pledges. 

(e)  If  the  PHA/IHA  submitted  an 
application  to  the  Family  Support 
Administration,  Department  of  Health 
and  Human  Services  for  the  HUD-HHS 
Economic  Empowerment  Demonstration 
(EED)  program  it  should  so  state  in  this 
application.  If  the  HUD-HHS  EED  is 
funded,  the  FSS  application  will 
automatically  receive  10  rating  points. 
(See  rating  factor  at  section  I.E.2.f.  of 
this  NOFA.) 

B.  Incentive  Award  Application 
Screening 

Immediately  after  the  deadline  for 
receipt  of  Incentive  Award  applications, 
the  Field/Indian  Office  will  screen 
applications  to  determine  whether  all 
information  or  exhibits  were  submitted. 
Appendices  B,  C  and  D  of  this  NOFA 


provide  submission  requirements  and 
initial  threshold  screening  checklists. 

C,  Corrections  to  Deficient  Applications 

If  an  application  lacks  technical 
information  or  exhibits,  or  contains  a 
technical  mistake,  the  PHA/IHA  will  be 
advised  in  writing,  and  will  have  14 
calendar  days  from  the  date  of  issuance 
of  such  notification  to  deliver  the 
missing  or  corrected  information  or 
documentation  to  the  Field/Indian 
Office. 

1.  The  process  for  curing  threshold 
technical  deficiencies  for  Public  Housing 
applications  shall  be  the  same  as  used 
in  the  Notice  of  Funding  Availability, 
published  on  March  29, 1991  (56  FR 
13246],  and  clarified  by  the  Notice 
published  on  June  28, 1991  (56  FR  29694); 
for  Indian  Housing  Authorities,  the 
process  in  the  Notice  of  Funding 
Availability  published  April  1. 1991  (56 
FR  13378)  shall  be  used. 

2.  An  application  that  does  not  meet 
the  applicable  threshold  requirements 
and  all  other  requirements  of  this  NOFA 
after  the  14  day  technical  deficiency 
correction  period  will  be  rejected  from 
processing  and  determined  to  be 
unapprovable. 

D.  Application  Rating.  Ranking  and 
Selection 

1.  Rating  of  PHA  Applications.  PHA 
approvable  public  housing  applications 
shall  be  rated  by  the  Field  Office  and 
forwarded  to  the  Regional  Office. 

a.  The  Regional  Omce  will  put 
applications  in  rank  order  (highest 
ranked  first]  and  make  funding 
selections. 

b.  Unless  otherwise  specified  by  the 
PHA.  partial  funding  of  applications 
may  occur. 

2.  Rating  ofIHA  Applications.  IHA 
approvable  applications  for  Indian 
Housing  shall  be  rated,  ranked  and 
funded  by  the  Indian  O^ices. 

3.  Processing  of  Incentive  Award 
Projects.  After  funding.  Incentive  Award 
projects  shall  be  processed  in 
accordance  with  outstanding  program 
procedures  and  shall  be  subject  to  all 
time  frames  set  forth  in  program 
procedures. 

4.  Submission  of  Action  Plan.  The 
Action  Plan  must  be  submitted  to  the 
Field/Indian  Office  within  90  days  of 
notification  of  approval  by  HUD  of  the 
PHAs/IHAs  application. 

///.  FSS  Program  Guidelines 

In  a  separate  notice  in  today's  edition 
of  the  Federal  Register.  HUD  has 
published  guidelines  for  implementation 
of  the  FSS  program.  PHA.  IHAs  and 
other  interested  parties  must  consult 
that  Notice  to  acquaint  themselves  fully 


with  the  operational  details  of  the  FSS 
program. 

IV.  Other  Matters 

Environmental  Impact 

On  March  29, 1991.  the  Department 
published  a  notice  (NOFA)  announcing 
the  availability  of  funding  for  public 
housing  development  (56  FR  13246).  In 
that  NOFA,  the  Department  noted  that 
section  554  of  the  National  A^ordable 
Housing  Act  required  that  not  less  than 
10  percent  of  the  funds  appropriated  in 
FY  1991  for  public  housing  development 
be  allocated  for  use  in  the  FSS  Program. 
In  connection  with  publication  of  the 
March  29, 1991  public  housing 
development  NOFA,  the  Department 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  environment 
in  accordance  with  HUD  regulations  at 
24  CFR  part  50  implementing  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332).  That 
FONSI  is  applicable  to  the  FSS  program, 
and  is  available  for  public  inspection 
and  copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  Office  of  the  Rules 
Docket  Clerk,  451  Seventh  Street.  SW.. 
room  10276.  Washington,  DC  20410. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  NOFA  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being;  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
NOFA  would  have  a  positive  impact  on 
families  to  the  extent  that  it  would 
provide  opportunities  for  families  to 
become  self-su^cient  and  gain 
economic  independence. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA  would  not 
have  substantial,  direct  effects  on 
States,  on  their  political  subdivisions,  or 
on  their  relationship  with  the  Federal 
government  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
NOFA's  major  effects  would  be  on 
individuals. 

HUD  Reform  Act 

Section  102(d)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3531)  (the 
Reform  Act),  which  requires  the 
Secretary  to  certify  that  assistance 
within  the  jurisdiction  of  the  Department 
to  any  housing  project  shall  not  be  more 
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than  is  necessary  to  provide  affordable 
housing  after  taking  account  of  other 
assistance  specified  in  section  201(b)(1) 
of  the  Reform  Act,  and  which  also 
requires  the  Secretary  to  adjust  the 
amount  of  assistance  awarded  or 
allocated  to  an  application  to 
compensate  in  whole  or  in  part,  as 
appropriate,  for  any  changes  reported 
under  section  201(c)  of  the  Reform  Act, 
would  apply  to  public  and  Indian 
housing  incentive  awards.  These 
requirements  will  become  effective  after 
tiie  Department  publishes  a  final  rule  to 
implement  the  Reform  Act. 

Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.850. 

Authority:  Section  23.  United  States 
Hjusing  Act  of  1937.  as  added  by  tec.  554. 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (Pub.  L  101-625,  approved 
November  28, 1990):  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Public  housing  development 
regulations  are  published  at  24  CFR  part 
941;  the  program  requirements  for  FY 
1991  were  published  as  Notice  PIH  91-8 
(HUD),  dated  March  29. 1991. 

Indian  Housing  development 
regulations  are  published  as  an  Interim 
Rule  (55  FR  24722)  at  24  CFR  part  905; 
the  program  requirements  for  FY  1991 
were  published  as  Notice  PIH  91-15 
(IHA)  on  May  10, 1991. 

FSS  program  guidelines  are  published 
elsewhere  in  today's  edition  of  the 
Federal  Register. 

Dated:  August  28, 1991. 
loseph  G.  SdUfr, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix  A — Names  and  Addresses  of 
HUD  Field/Indian  Offices 

Region  I 
Boston  Regional  Office,  Thomas  P. 

O'Neill.  Jr.,  Fed  Bldg.  10  Causeway 

St..  Room  375,  Boston,  MA  02222, 

(617)  585-5234 
Hartford  Office.  330  Main  St.,  First 

Floor.  Hartford,  CT  06106,  (203)  240- 

4522 
Manchester  Office,  Norris  Cotton  Fed 

Bldg,  275  Chestnut  St.  Manchester. 

NH  03101.  (603)  666-7681 
Providence  Office,  330  John  O.  Pastore 

Fed  Bldg  &  US  Post  Office- 
Kennedy  Plaza.  Providence.  Rl 

02903,  (401)  528-5351 
Region  II 
New  York  Regional  Office.  26  Federal 

Plaza,  New  York,  NY  10278,  (212) 

264-6500 
Buffalo  Office,  465  Main  St,  Lafayette 

Ct,  Buffalo.  NY  14203,  (718)  848-5755 


Newark  Office,  Military  Park  Bldg.  60 

Park  Place.  Newark.  NJ  07102,  (201) 

877-1662 
Region  III 
Philadelphia  Regional  Office.  Liberty 

Square  Bldg.  105  S  7th  St, 

Philadelphia.  PA  19106.  (215)  597- 

2560 
Baltimore  Office,  The  Equitable  Bldg, 

3rd  Fl.  10  N  Calvert  St,  Baltimore. 

MD  21202,  (301)  962-2520 
Charleston  Office,  405  Capitol  St.  Ste 

708,  Charleston,  WV  25301,  (304) 

347-7000 
Pittsburgh  Office,  Old  PO  Courthouse 

Bldg,  7th  Ave  &  Grant  St.  Pittsburgh, 

PA  15219,  (412)  644-6428 
Richmond  Office,  400  N  8th  St,  PO  Box 

10170.  Richmond,  VA  23240.  (804) 

771-2721 
Washington,  DC  Office.  820  First  St, 

NE.,  Washington,  DC  20002.  (202) 

275-8185 
Region  IV 
Atlanta  Regional  Office,  Richard  B 

Russell  Fed  Bldg.  75  Spring  St,  SW.. 

Atlanta.  GA  30303,  (404)  331-5136 
Birmingham  Office,  Beacon  Ridge 

Tower,  600  Beacon  Pkwy  West,  Ste 

300,  Birmingham.  AL  35209,  (205) 

731-1617 
Caribbean  Office,  New  San  Juan 

Office  Bldg.  159  Carlos  E.  Chardon 

Ave,  San  Juan,  PR  00918,  (809)  766- 

6121 
Columbia  Office,  Strom  Thurmond 

Fed  Bldg,  1835  Assembly  St. 

Columbia,  SC  29201.  (803)  765-5592 
Greensboro  Office.  415  N  Edgeworth 

St.  Greensboro,  NC  27401.  (919)  333- 

5361 
Jackson  Office,  Dr  A  H  McCoy  Fed 

Bldg,  100  W  Capitol  St,  room  910, 

Jackson,  MS  39269.  (601)  965-5308 
Jacksonville  Office,  325  W  Adams  St, 

Jacksonville,  FL  32202.  (904)  791- 

2626 
Knoxville  Office,  John  J.  Duncan  Fed 

Bldg.  710  Locust  St.  Third  Floor. 

Knoxville,  TN  37902,  (615)  549-9384 
Louisville  Office,  PO  Box  1044,  601  W 

Broadway.  Louisville.  KY  40201. 

(502)  582-5251 
Memphis  Office,  One  Memphis  Place, 

200  Jefferson  Ave,  suite  200, 

Memphis,  TN  38103,  (901)  544-3367 
Nashville  Office.  251  Cumberland 

Bend  Dr,  suite  200,  Nashville.  TN 

37228,  (615)  763-5213. 
Region  V 
Chicago  Regional  Office,  626  W 

Jackson  Blvd.  Chicago,  IL  60606. 

(312)  353-5680 
Cincinnati  Office.  Fed  Office  Bldg,  rm 

9002.  550  Main  St.  Cincinnati,  OH 

45202.  (513)  684-2884 
Cleveland  Office,  One  Playhouse  Sq, 

1375  Euclid  Ave.  rm  420.  Cleveland. 

OH  44114,  (216)  522-4058 


Columbus  Office,  200  N  High  St, 

Columbus.  OH  43215.  (614)  469-5737 
Detroit  Office.  Patrick  V  McNamara 

Fed  Bldg,  477  Michigan  Ave.  Detroit. 

MI  48226,  (313)  226-7900 
Grand  Rapids  Office,  2922  Fuller  Ave. 

NE,  Grand  Rapids.  MI  49505,  (616) 

456-2100 
Indianapolis  Office,  151  N  Delaware 

St,  Indianapolis.  IN  46204.  (317)  226- 

6306 
Milwaukee  Office,  Henry  S  Ruess  Fed 

Plaza,  310  W  Wisconsin  Ave, 

Milwaukee,  WI  53203.  (414)  297- 

3214 
Minneapolis-St  Paul  Office.  220 

Second  St,  S.  Minneapolis.  MN 

55401,  (612)  370-3000 
Region  VI 
Ft  Worth  Regional  Office,  1600 

Throckmorton,  PO  Box  2905,  Ft 

Worth,  TX  76113,  (817)  885-5401 
Houston  Office.  Norfolk  Tower,  2211 

Norfolk.  Ste  200,  Houston,  TX  77098, 

(713)  753-3274 
Little  Rock  Office,  Lafayette  Bldg,  Ste 

200,  523  Louisiana,  Little  Rock,  AR 

72201,  (501)  378-5931 
New  Orleans  Office,  Fisk  Federal 

Bldg,  1661  Canal  St,  New  Orleans, 

LA  70112,  (504)  589-7200 
Oklahoma  City  Office.  Office  Murrah 

Fed  Bldg,  200  NW.  5th  St.  Oklahoma 

City,  OK  73102,  (405)  231-4181 
San  Antonio  Office.  Washington 

Square.  800  Dolorosa  St,  San 

Antonio,  TX  78207.  (512)  229-6800 
Region  VII 
Kansas  City  regional  Office,  400  State 

Ave,  Professional  Bldg,  Kansas  City. 

KS  66101.  (913)  236-2162 
Des  Moines  Office.  Federal  Bldg,  210 

Walnut  St,  rm  239,  Des  Moines,  lA 

50309,  (515)  284-4512 
Omaha  Office,  Braiker/Brandeis  Bldg. 

210  S  16th  St.  Omaha.  NE  68102. 

(402)  221-3703 
St  Louis  Office.  1222  Spruce  St.  St 

Louis.  MO  63103,  (314)  539-8560 
Region  VIII 
Denver  Regional  Office.  Executive 

Tower  Bldg,  1405  Curtis  St.  Denver. 

CO  80202,  (303)  844-4513 
Region  IX 
San  Francisco  Regional  Office,  450 

Golden  Gate  Ave.  PO  Box  36003, 

San  Francisco,  CA  9410Z  (415)  556- 

4752 
Honolulu  Office,  300  Ala  Moana  Blvd, 

rm  3318,  Honolulu.  HI  96850,  (808) 

541-1323 
Los  An4;eles  Office,  1615  W  Olympic 

Blvd,  Los  Angeles,  CA  90015,  (213) 

251-7122 
Phoenix  Office,  One  N  First  St,  Ste 

300,  PO  Box  13468,  Phoenix,  AZ 

85002,  (602)  379-4434 
Sacramento  Office,  777 12th  St.  Ste 
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200.  Sacramento.  CA  95fil4.  (916) 

551-1351 
Region  X 
Seattle  Regional  Office.  Arcade  Plaza 

Bldg.  1321  Second  Ave.  Seattle.  WA 

98101,  (206)  553-5414 
Anchorage  Office,  222  W  8th  Ave. 

#64,  Anchorage,  AK  99513.  (907) 

271-4170 
Portland  Office,  520  SW.  6th  Ave. 

Portland,  OR  97204,  (503)  326-2561 
Indian  Housing  Offices 
Office  of  Indian  Programs,  Chicago 

Regional  Office,  626  W  Jackson 

Blvd,  Chicago,  IL  60606,  (312)  886- 

4532.  or  800-735-3239 
Indian  Programs  Division.  Oklahoma 

City  Office.  Office  Murrah  Fed  Bldg, 

200  NW.  5th  St,  Oklahoma  City,  OK 

73102.  (405)  736-^101 
Office  of  Indian  Programs,  Denver 

Regional  Office,  Executive  Tower 

Bldg,  1405  Curtis  St,  Denver.  CO 

80202,  (303)  844-2963 
Office  of  Indian  Programs,  Phoenix 

Office.  Two  Arizona  Center.  400 

North  5th  Street.  Suite  1650. 

Phoenix.  AZ  85004.  (602)  261-4156 
Indian  Housing  Division.  Anchorage 

Office,222  W  8th  Ave,  #64, 

Anchorage.  AK  99513.  (907)  271- 

4633 
Office  of  Indian  Programs,  Seattle 

Regional  Office.  Arcade  Plaza  Bldg. 

1321  Second  Ave.  Seattle.  WA 

98101,  (206)  553-4633 

Appendix  B — Public  Housing 
Application  Submission  Checklist 

1.  PHA  Application.  Form  HUD-52470: 
— Current  General  Certificate  (Form 

HUD-9009).  if  applicable 
— Cooperation  Agreement  (Form  HUD- 

52481)  and/or  other  State  or  local 

requirement,  if  applicable 
— PHA  Resolution  in  support  of  PHA 

application  (HUD-52471) 
— For  front-end  ACC 

•  Local  Governing  Body  Resolution 
referencing  PHA  request  for  front-end 
funds  (HUD-52472). 

•  Form  HUD-52471  (above)  must  also 
refer  to  the  request. 

2.  PHA  Certifications: 

— HUD-50070.  Certification  for  a  Drug- 
Free  Workplace 

— SF-LLL.  Disclosure  of  Lobbying 
Activities 

—Section  5(j)  Certification 

— Non-Discrimination  and  Equal 
Opportunity  Certification 

3.  Certification  concerning  New 
Construction:  If  applying  for  new 
construction,  the  PHA  must  certify  that 
new  construction  is  less  expensive  than 
acquisition  or  acquisition  with 
rehabilitation  (including,  if  applicable, 
estimates  for  lead-based  paint  testing 


and  abatement);  or  the  PHA  must  certify 
that  there  is  an  insufficient  stock  of 
existing  housing  available  for 
acquisition/rehabilitation.  If  HUD 
cannot  approve  new  construction,  the 
PHA  should  state  whether  it  will  accept 
acquisition  or  rehabilitation  or  if  HUD 
should  reject  the  application. 

Appendix  C — Threshold  Requirements 
Public  Housing 

Threshold  Requirements 

1.  Legal  Eligibility.  The  PHA  has  the 
legal  capability  to  develop,  own.  and 
operate  public  housing  under  the  Act 
and  has: 

(a)  Approved  and  current  organization 
documents; 

(b)  Local  cooperation  to  cover  the 
units  requested  (in  the  form  of  the 
required  Cooperation  Agreement)  and 
any  other  required  local  authority, 
including  a  Local  Governing  Body 
Resolution  if  front-end  funds  are 
requested  under  an  ACC; 

(c)  Properly  executed  and  complete 
PHA  resolution;  and 

(d)  Required  advice  or  certifications, 
such  as  under  the  Drug  Free  Workplace 
Act  of  1988.  HUD  Reform  Act  of  1989. 
and  Public  Law  101-121  (Byrd 
Amendment). 

2.  Fair  Housing  and  Equal 
Opportunity.  The  PHA  certification  of 
intent  to  comply  with  all  applicable  civil 
rights  laws  is  acceptable,  and  there  are: 

(a)  No  pending  civil  rights  suits 
against  the  applicant  brought  by  the 
Department  of  Justice. 

(b)  No  outstanding  findings  of 
noncompliance  with  civil  rights  statutes, 
Executive  Orders  or  regulations  as  a 
result  of  formal  administrative 
proceedings,  or  the  Secretary  has  not 
issued  a  charge  against  the  applicant 
under  the  Fair  Housing  Act.  unless  the 
applicant  is  operating  under  a 
conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of 
noncompliance;  or 

(c)  No  deferral  of  the  processing  of 
applications  from  the  applicant  imposed 
by  HUD  under  title  VI  of  the  Civil  Rights 
Act  of  1964.  the  Attorney  General's 
Guidelines  (28  CFR  50.3).  the  HUD  Title 
VI  regulations  (24  CFR  1.8)  and 
procedures  (HUD  Handbook  8040.1).  or 
under  Section  504  of  the  Rehabilitation 
Act  of  1973  and  the  HUD  Section  504 
regulations  (24  CFR  8.57). 

3.  Housing  Need  and  HAP 
Compliance.  There  is  a  need  and  a 
market  for  the  project  in  the  community, 
taking  into  consideration  other  assisted 
housing  (e.g..  HUD  or  FmHA)  existing  or 
proposed,  and  the  units  requested  are 
either  within  applicable  HAP  goals  or 
comparable  estimates  for  non-HAP 
areas. 


4.  Administrative  Capability.  The 
PHA  has  (or  will  have  pursuant  to  a 
written  plan  approved  by  HUD  or  a 
Court  Settlement  Agreement)  the 
capability  to  develop  and  manage  the 
proposed  housing.  No  application  shall 
be  determined  approvable  if  the  PHA 
has  failed  to  return  excess  advances 
received  during  development  or 
modernization,  or  amounts  det*irmined 
by  HUD  to  constitute  excess  firancing 
based  on  a  HUD  approved  ADCC  or 
AMCC. 

5.  Environment.  There  are  no 
environmental  factors,  such  as  sewer 
moratoriums,  precluding  development  in 
the  community  for  which  units  are 
requested. 

6.  Housing  Type.  If  new  construction 
is  requested,  the  PHA  has  provided 
documentation  and  certifications  to 
support  the  requested  units  and 
indicated  how  the  application  is  to  be 
disposed  of  if  new  construction  cannot 
be  approved  (i.e..  change  to  acquisition 
or  rehabilitation,  or  return  the 
application  to  the  PHA). 

7.  Household  Type.  HUD  must 
determine,  in  writing,  that  there  is  a 
need  for  the  household  type  and 
bedroom  sizes  of  the  units  requested, 
either  relative  to  the  HAP  or,  if  there  is 
no  HAP,  relative  to  the  total  supply  of 
units  in  the  market  area  and  the  total 
need  at  appropriate  income  levels. 

8.  Section  5(j)  Certification.*  The  PHA 
must  certify  that: 

(a)  85  percent  of  its  public  housing 
dwelling  units: 

(i)  Are  maintained  in  substantial 
compliance  with  the  Section  6  housing 
quality  standards  (24  CFR  882.109);  or 

(ii)  Will  be  so  maintained  upon 
completion  of  modernization  for  which 
funding  has  been  awarded;  or 

(iii)  will  be  so  maintained  upon 
completion  of  modernization  for  which 
applications  are  pending  that  have  been 
submitted  in  good  faith  under  Section  14 
of  the  Act  (or  a  comparable  State  or 
local  government  program)  and  that 
there  is  a  reasonable  expectation,  as 
determined  by  HUD  in  writing,*  that  the 
application  would  be  approved;  or 


'  In  connection  with  FSS  Incentive  Award  units. 
PHAs  may  not  certify  in  order  to  meet  the 
requirements  under  section  S|j)  that  (a)  the  units 
will  replace  units  that  are  demolished  or  disposed 
of,  (b)  the  units  are  required  to  comply  with  court 
orders  or  directions  of  the  Secretary,  or  (c)  that  the 
units  in  this  application  are  for  the  major 
reconstruction  of  an  obsolete  project  (MROP). 

'  Upon  the  request  of  a  PHA.  the  Field  OfTice 
shall  provide  a  written  determination  as  to  the 
approvabilily  of  an  modernization  application 
submitted  but  not  yet  funded.  Approvabilily  shall  be 
based  solely  on  whether  the  application  meets  the 
required  criteria,  not  availability  of  funds  or  other 
priority. 
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(b)  It  has  demands  for  family  housing 
not  satisfied  by  the  Section  8  rental 
certincate  or  rental  voucher  programs 
for  which  it  plans  to  construct  or  acquire 
projects  of  not  more  than  100  '  units. 

9.  Resident  Involvement.  PHA 
certification  that  the  application  was 
developed  with  involvement  and 
consultation  of  affected  public  housing 
residents,  and  includes  a  meaningful 
ongoing  role  for  resident  management 
corporations,  resident  councils,  or  other 
forms  of  resident  involvement  where 
RMCs  and  RCs  do  not  exist.  This 
certification  shall  include  a  support 
letter  from  RMCs  and  RCs  where  they 
exist,  or  documentation  of  other  resident 
involvement  and  consultation. 

Appendix  D — Initial  Screening  Checklist 
Indiian  Housing 

A.  Application  Form  HUD-52730: 
Application,  Form  HUD-S2730 

B.  IHA  Resolutions:  IHA  Resolution(s) 
containing  the  following: 

1.  A  statement  that  authorizes  the 
submission  of  the  application  for  units; 

2.  A  statement  explaining  how  solid 
waste  disposal  for  the  proposed 
development  will  be  addressed; 

3.  A  statement  regarding  the  planned 
access  to  public  utility  services  and  a 
listing  of  any  official  conimitment(s)  for 
these  utility  services  for  the 
development; 

4.  A  statement  advising  HUD  of  any 
persons  with  a  pecuniary  interest  in  the 
proposed  development.  Persons  with  a 
pecuniary  interest  in  the  development 
shall  include  but  not  be  limited  to  any 
developers,  contractors,  and  consultants 
involved  in  the  application,  planning, 
construction  or  implementation  of  the 
development.  During  the  period  when  an 
application  is  pending  or  assistance  is 
being  provided,  the  applicant  shall 
update  the  disclosure  required  within 
thirty  days  of  any  substantial  change. 

C.  Certifications:  Each  application 
must  contain  the  following  certifications 
provided  by  the  Executive  Director  on 
IHA  letterhead: 

a.  Certification  Regarding  Drug-Free 
Workplace  Requirements,  as  required 


*  FSS  applicants  for  public  or  Indian  housing  may 
apply  for  no  more  than  SO  units. 


by  24  FR  630(b),  by  submitting  form 
HUD-50070. 

b.  Certification  that  the  IHA  will 
comply  with  24  CFR  8,  which 
implements  section  504  of  the 
Rehabilitation  Act  of  1973,  and  the  Age 
Discrimination  Act  of  1975. 

c.  Certification  that  the  IHA  will 
comply  with  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended. 

d.  If  new  construction  is  requested, 
certification  that  there  is  insufficient 
existing  housing  in  such  neighborhood  to 
undertake  the  development  of  housing 
through  acquisition  of  existing  housing 
or  rehabilitation. 

e.  Certification  that  the  IHA  will 
adhere  to  the  Uniform  Accessibility 
Standards/Architectural  Barriers  Act  of 
1968. 

f.  For  IHAs  established  under  State 
law.  a  certification  that  no  Federal 
appropriated  funds  will  be  used  for 
lobbying  purposes  (Form  "Certification 
for  Contracts.  Grants.  Loans  and 
Cooperative  Agreements,"  SF-LLL-A). 

D.  Letters:  Each  application  shall  be 
accompanied  by  a  letter  of  support 
signed  by  the  CEO  of  the  general  local 
government  indicating: 

a.  Support  for  the  proposed  Indian 
housing  application  and  development 
(reference  I£,2.d): 

b.  That  the  IHA  is  authorized  to  apply 
for  plarming  funds  for  the  development; 

c.  Assurance  to  HUD  that  access  road 
needs  will  be  identified  by  Tribal 
Resolution  (with  BIA  concurrence)  and 
entered  on  the  BIA  Indian  Reservation 
Roads  prioritization  schedule  used  by 
BIA  for  resource  allocation  (25  CFR  part 
170;  57  BIAM  4  and  Supplement  4;  and 
24  CFR  part  905.  Appendix  I,  Item  6). 

E.  Supporting  Documentation:  Each 
application  must  be  accompanied  by  the 
following  supporting  documentation: 

a.  If  new  construction  is  proposed, 
evidence  that  the  cost  of  new 
construction  is  less  than  the  cost  of 
acquisition  or  acquisition  plus 
rehabilitation. 

b.  Disclosure  of  additional  assistance 
from  other  sources  that  will  be  used  in 
association  with  the  project  for  which 
the  applicant  is  seeking  assistance. 


c.  Demonstration  of  financial 
feasibility  for  the  proposed 
development. 

d.  Statement  about  the  overall  and 
relative  need  for  assisted  housing  in  the 
area. 

e.  Analysis  of  waiting  list  of  applicant 
families  that  represents  each  housing 
bedroom  size  group  (i.e..  Group  I,  II,  and 
III). 

F.  Items  that  Should  be  Submitted,  if 
not  Previously  Submitted:  If  not 
previously  submitted,  or  if  changes  have 
occurred  since  previous  submission,  the 
IHA  should  furnish: 

a.  A  certified  copy  of  the  Transcript  of 
Proceedings  containing  the  IHA 
resolution  pursuant  to  which  the 
application  is  being  made. 

b.  IHA  Organization  Transcript  or 
General  Certificate. 

c.  Tribal  Ordinance. 

d.  Cooperation  Agreement(8).  Where 
the  provisions  of  the  necessary  local 
government  cooperation  are  not 
contained  in  the  ordinance  or  other 
enactment  creating  the  IHA,  the  IHA 
shall  submit  an  executed  cooperation 
agreement  (or  a  copy  thereof)  for  the 
location  involved,  which  is  sufficient  to 
cover  the  number  of  units  in  the 
apphcation. 

G.  Optional  Items:  If  the  IHA  is 
prepared,  it  may  submit  Preliminary  Site 
Reports  indicating  pre-approved  sites, 
and  BIA  approved  leases  for  the 
proposed  project  site(s),  as  applicable. 

H.  FSS  Certification:  Resident 
Involvement.  IHA  certification  that  the 
application  was  developed  with 
involvement  and  consultation  of 
affected  Indian  housing  residents,  and 
includes  a  meaningful  ongoing  role  for 
resident  management  corporations, 
resident  councils,  or  other  forms  of 
resident  involvement  where  RMCs  and 
RCs  do  not  exist.  This  certification  shall 
include  a  support  letter  from  RMCs  and 
RCs  where  they  exist,  or  documentation 
of  other  resident  involvement  and 
consultation. 

[FR  Doc.  91-23312  Filed  9-27-01;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  N-91-3282;  FR-3062-N-01] 

NOFA— Invttation  for  Section  8 
Incentive  Award  Rental  Vouchers  and 
Rental  Certificates  in  Connection  With 
the  Family  Self-Sufficiency  Program  in 
FY  1991 

agency:  O^ice  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

action:  Notice  of  funding  availability 
(NOFA)  for  FY  1991  and  procedures  for 
allocating  funds  and  approving  PHA/ 
IHA  applications  for  rental  certificates 
and  rental  vouchers  under  the  Family 
Self-Sufflciency  Program. 

summary:  This  NOFA  identifies  the 
amount  of  budget  authority  available  for 
competitive  Family  Self-Sufficiency 
(FSS)  incentive  awards  of  Rental 
Voucher  and  Rental  Certificate  funding 
during  FY  1991  for  public  housing 
agencies  (PHAs)  and  Indian  housing 
authorities  (IHAs).  This  NOFA  also 
invites  PHAs/IHAs  to  submit 
applications  for  housing  assistance 
funds,  provides  instructions  to  PHAs/ 
IHAs  governing  the  submission  of 
applications,  and  describes  procedures 
for  rating,  ranking,  and  approving  PHA/ 
IHA  applications. 

The  purpose  of  the  Rental  Voucher 
and  the  Rental  Certificate  programs  is  to 
assist  eligible  families  to  pay  rent  for 
decent,  safe,  and  sanitary  housing.  The 
purpose  of  the  FSS  program  is  to 
promote  the  development  of  local 
strategies  to  coordinate  the  use  of  public 
housing  and  rental  assistance  under  the 
section  8  Rental  Certificate  and  Rental 
Voucher  programs  writh  public  and 
private  resources,  to  enable  eligible 
families  to  achieve  economic 
independence  and  self-sufficiency.  The 
FSS  program  guidelines  are  contained  in 
today's  Federal  Register. 

This  NOFA  is  separate  from  the 
incremental  fair  share  NOFA  published 
in  the  Federal  Register  on  May  29, 1991 
(56  FR  24290)  for  the  Rental  Certificate 
and  Rental  Voucher  programs.  A 
separate  NOFA  for  the  Public  and 
Indian  Housing  Program  FSS  Incentive 
Award  is  also  published  in  today's 
Federal  Register. 

DATES:  Apphcations  must  be  received  in 
the  HUD  Field  Office/Indian  Programs 
Office  by  close  of  business  on  January 
10. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  J.  Benoit,  Director,  Rental 
Assistance  Division,  Office  of  Elderly 
and  Assisted  Housing,  Department  of 
Housing  and  Urban  Development,  451 


Seventh  Street,  SW.,  Washington,  DC 
20410-^000.  telephone  number  (202)  708- 
0477.  Hearing-  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (These  telephone 
numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  No  person  may  be  subjected 
to  a  penalty  for  failure  to  comply  with 
these  information  collection 
requirements  until  they  have  been 
approved  and  assigned  an  OMB  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
heading.  Other  Matters,  in  the  Notice  of 
Program  Guidelines  for  the  Family  Self- 
Sufficiency  Program,  published 
elsewhere  in  today's  Federal  Register. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk.  451 
Seventh  Street.  SW.,  room  10276, 
Washington,  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  A^airs, 
Office  of  Management  and  Budget, 
attention:  HUD  Desk  Officer,  room  3001, 
Washington,  DC  20503. 

I.  Purpose  and  Substantive  Descriptioa 

(A)  Authority 

The  FSS  program  is  authorized  by 
section  554  of  the  National  Affordable 
Housing  Act  (NAHA)  (Pub.  L  101-625). 
approved  November  28. 1990.  which 
adds  section  23  to  the  United  States 
Housing  Act  of  1937.  The  notice  of 
program  guidelines  governing  the  FSS 
program  is  published  in  today's  Federal 
Register.  The  regulations  for  allocating 
housing  assistance  budget  authority  are 
published  at  24  CFR  part  791. 

(B)  Background 

The  purpose  of  the  FSS  program,  as 
enunciated  in  section  554.  "is  to  promote 
the  development  of  local  strategies  to 
coordinate  use  of  public  housing  and 
assistance  under  the  certificate  and 
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voucher  programs  under  section  8  with 
public  and  private  resources,  to  enable 
eligible  families  to  achieve  economic 
independence  and  self-sufficiency." 

One  component  of  the  FSS  program  is 
the  "Public  Housing  Agency  Incentive 
Award  Allocation"  in  fiscal  years  1991 
and  1992.  Section  23(i)(l)  directs  HUD  to 
"carry  out  a  competition  for  budget 
authority  for  certificate  and  voucher 
assistance  under  Section  8  *  *  *  (and 
to]  allocate  such  budget  authority  to 
public  housing  agencies  pursuant  to  the 
competition."  Section  23(i)(2)  further 
directs  HUD  to  "establish  performance 
criteria  for  public  housing  agencies 
(PHAs/IHAs)  carrying  out  such  local 
(self-sufficiency]  programs."  Section 
23(i)(3)  mandates  that  each  PHA/IHA 
that  "receives  an  allocation  of  budget 
authority  [a  PHA  Incentive  Award 
Allocation]  *  *  *  shall  use  such 
authority  to  provide  assistance  under 
[the  PHA's/IHA's]  local  self-sufficiency 
program."  To  carry  out  the  competition, 
section  23(i)(4)  provides  that  "the 
Secretary  shall  reserve  for  allocation 
*  •  •  not  less  than  10  percent  of  the 
portion  of  budget  authority  appropriated 
in  each  of  fiscal  years  1991  and  1992  for 
Section  8  that  is  available  for  purposes 
of  providing  assistance  under  the 
existing  housing  certificate  and  housing 
voucher  programs  for  families  not 
currently  receiving  assistance  *  *  *." 

(C)  Allocation  Amounts 

(1)  Housing  Needs  Formula 

Approximately  $340  million  of  budget 
authority  is  available  for  FSS  Rental 
Vouchers  and  Rental  Certificates  and  is 
being  allocated  to  HUD  Field  Offices 
using  the  housing  needs  factors 
established  in  accordance  with  24  CFR 
791.402.  In  the  event  additional  funding 
is  made  available  for  this  FSS  program, 
the  Department  will  allocate  funds  to 
the  HIJD  Regional  Offices  on  the  basis 
of  the  same  formula  used  to  allocate  the 
funds  in  this  NOFA.  Regional  Offices 
will  sub-allocate  funds  to  the  Field 
Offices. 

Funds  made  available  under  this 
NOFA  for  Fiscal  Year  1991  that  are  not 
reserved  for  PHAs/IHAs  prior  to 
September  30. 1991.  shall  be  carried  over 
to  Fiscal  Year  1992  and  will  be  made 
available  for  this  FSS  program  when  the 
Fiscal  Year  1992  apportionment  is 
provided. 

(2)  Metropolitan — Nonmetropolitan  Mix 

Separate  housing  needs  factors  were 
developed  for  the  metropolitan  and 
nonmetropolitan  portions  of  each  Field 
Office  jurisdiction.  The  needs  factors 
are  described  at  24  CFR  part  791  and  are 
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the  same  factors  used  in  allocating 
ftlnds  for  the  non-FSS  incremental  rental 
vouchers  and  rental  certificates. 

On  a  nationwide  basis,  approximateiy 
20  perceat  of  the  Fiscal  Year  1991  budget 
authority  for  the  FSS  program  iinder  the 
Rental  Certificate  Program  and  the 
Rental  Voucher  Program  is  designated 
for  use  in  nonmetropolitan  areas.  The 
nonmetropolitan  housing  needs  factors 
were  applied  to  the  housing  assistance 
budget  authority  available  for  use  in 
nonmetropolitan  areas,  and 
metropolitan  housing  needs  factors  were 
applied  to  the  housing  assistance  budget 
authority  available  for  use  in 
metropolitan  areas. 

(3)  Program  Type 

Attachment  5  to  this  NOFA 
announces  the  allocation  of  budget 
authority  for  the  Rental  Voucher 
Program  and  for  the  Rental  Certificate 
Program  to  each  Field  Office  based  on 
the  housing  needs  factors.  The 
allocation  of  budget  authority  to  each 
Field  Office  is  the  total  amount  for  both 
programs.  The  allocations  have  been 
structured  to  give  Field  Offices 
flexibility  in  approving  PHA 
applications  for  a  specific  program  type 
(Rental  Voucher  or  Rental  Certificate) 
by  allocation  of  available  rental 
certificate  or  rental  voucher  budget 
authority  among  allocation  areas  in  the 
Field  Office  jurisdiction.  This  NOFA 
also  provides  an  estimate  of  the  total 
number  of  Rental  Vouchers  and  Rental 
Certificates  that  could  be  funded  from 
the  housing  assistance  allocated  to  each 
Field  Office.  These  estimates  are  based 
on  the  average  fair  market  rents  for  two- 
bedroom  units  in  the  Field  Office's 
jurisdiction  and  on  a  49  percent  Rental 
Certificate  Program  and  a  51  percent 
Rental  Voucher  Program  mix.  The  actual 
number  of  units  assisted  will  vary  from 
these  estimates  because  of  dlHerences 
in  the  actual  bedroom-size  mix  and  the 
actual  mix  of  Rental  Vouchers  and 
Rental  Certificates  that  are  funded  in 
each  Field  Office. 

(D)  Eligibility 

All  PllAs/IHAs  are  invited  by  this 
NOFA  to  submit  applications  for  an 
incentive  award  of  Rental  Vouchers  (24 
CFR  part  887)  and  Rental  Certificates  (24 
CFR  part  882)  for  use  in  connection  with 
the  FSS  Program. 

(E)  Selection  Criteria /Ranking  Factors 
(1)  General 

To  provide  each  applicant  PHA/IHA 
a  fair  and  equitable  opportunity  to 
receive  an  incentive  award  of  Rental 
Vouchers  and  Rental  Certificates  during 
FY  1991.  FieW  Offices  will  use  the 


objective  selection  criteria  stated  in  this 
NOFA  to  rate  all  applications  found 
acceptable  for  further  processing.  The 
Field  Office  will  use  selectioa  criteria  1 
through  4  identified  below: 

(a)  Selection  Criterion  1:  PHA/IHA 
Administrative  Capability  (45  points)— 
(i)  Description:  Overall  PHA/IHA 
administrative  ability  as  evidenced  by 
factors  such  as  leasing  rates  and  correct 
administration  of  housing  quality 
standards,  compliance  with  fair  housing 
and  equal  opportunity  program 
requirements,  tenant  rent  computation, 
and  rent  reasonableness  requirements  in 
the  Rental  Voucher,  Rental  Certificate, 
and  Moderate  Rehabihtation  Programs. 
If  a  PHA/IHA  is  not  administering  a 
Rental  Certificate,  Rental  Voucher,  or 
Moderate  Rehabilitation  Program,  the 
Field  Office  will  rate  PHA/IHA 
administration  of  the  Public  or  Indian 
Housing  Program.  A  PHA/IHA 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program  will  not  be  rated  on  the 
administration  of  its  Public  or  Indian 
Housing  Program.  If  a  PHA/IHA  is  not 
administering  a  Rental  Certificate. 
Rental  Voucher,  Moderate 
Rehabilitation,  Public  Housing  or  Indian 
Housing  Program,  the  Field  Office  will 
assess  the  administrative  capability  of 
the  PHA/IHA  based  on  such  factors  as 
experience  of  staff,  support  of  the  PHA/ 
IHA  by  the  local  government,  and  the 
PHA's/IHA's  administrative  experience 
with  non-HUD  housing  programs. 

(ii)  Rating:  26-^  points.  The  Field 
Office  rates  overall  PHA/IHA 
administration  of  the  Rental  Voucher, 
Rental  Certificate,  and  Moderate 
Rehabilitation  Programs  (or  public/ 
Indian  housing  or  other  housing 
programs)  as  excellent;  there  are  no 
serious  outstanding  management 
review,  fair  housing  and  equal 
opportunity  monitoring  review,  or 
Inspector  General  audit  findings;  and 
the  leasing  rate  for  rental  vouchers  and 
rental  certificates  (or  occupancy  rate  for 
public/Indian  housing  units)  onder 
Annual  Contributions  Contrdot  (ACC) 
for  one  year  was  at  least  95%  as  of 
September  30, 1990; 

1-25  points.  The  Reld  Office  rates 
overall  PHA/IHA  administration  of  the 
Rental  Voucher,  Rental  Certificate,  and 
Moderate  Rehabilitatton  Programs  (or 
public/Indian  housing  or  other  housing 
programs)  as  good:  any  management 
review,  fair  housing  and  equal 
opportunity  monitoring  review,  or 
Inspector  General  audit  findings  are 
being  satisfactorily  addressed;  and  the 
leasing  rate  for  rental  vouchers  and 
rental  certificates  (or  occupancy  rate  for 
puWic/lndian  housing  units)  urider  ACC 


for  one  year  was  at  least  85  percent  as 
of  September  30, 1990. 

0 points.  If  the  PHA/IHA  does  not 
satisfy  any  of  the  elements  in  this 
selection  criterion,  assi^  0  points. 

(b)  Selection  Criterion  2:  Commitment 
of  Private  and  Public  Resources  (35 
points) — (i)  Criterion:  Written 
commitment  of  resources  from  private 
industry,  for-profit  and  not-for-profit 
entities,  and  local  public  agencies  to 
provide  services  and  assistance 
appropriate  to  a  FSS  Program.  Services 
include:  Child  care;  transportation 
necessary  to  receive  services:  remedial 
education;  education  for  completion  of 
secondary  or  post-secondary  schooling; 
job  training,  preparation  and  counseling; 
substance  abuse  treatment  and 
counseling;  training  in  hontemaking  and 
parenting  skills;  training  in  money 
management;  training  in  household 
management;  counseling  in 
homeownership  responsibilities  and 
opportunities  available  for  rental  and 
homeownership  in  the  private  housing 
market;  and  job  development  and 
placement. 

(ii)  Rating:  21^5  points.  Written 
commitments  to  provide  6  or  more 
services  and  funding  by  both  the  public 
and  private  sectors. 

1-20 points.  Written  commitments  to 
provide  1  to  5  services  (funding  by 
public  or  private  sectors). 

0  points.  No  written  seivice 
commitments. 

(c)  Selection  Criterion  3:  Successful 
Implementation  of  Any  Existing  Local 
Self-Sufficiency  Program  (5  points)— {i) 
Criterion:  Successful  and  outstanding 
implementation  of  any  existing  local 
self-sufficiency  program. 

(ii)  Rating:  3^  points.  PHA/IHA  has 
implemented  any  local  self-sufficiency 
program  as  evidenced  by  the  number  of 
participants  enrolled  and  the 
accomphshment  of  other  stated 
objectives. 

1-2  points.  PHA/IHA  has  developed 
any  local  self-sufficiency  program. 

0  points.  No  k>cal  self -sufficiency 
program. 

(d)  Selection  Criterion  4:  Program 
Coordinating  Committee  (See  section  V 
of  FSS  Notice  of  Program  Guidelines)  (15 
points) 

(i)  Criteria:  Representation  on  the 
Program  Coordinating  Committee  from 
the  private  and  public  sectors. 
Organisational  status  of  the  Program 
Coordinating  Committee. 

(ii)  Rating:  9-15 points.  Program 
Coordinating  Committee  represents  the 
public  and  private  sectors.  Program 
Coordinating  Committee  is  to  meet 
regularly  and  has  met  at  least  once. 
Action  Plan  is  being  or  has  been 
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developed  by  Program  Coordinating 
Committee. 

IS  points.  Program  Coordinating 
Committee  represents  the  public  and 
private  sectors.  Selection  of  Program 
Coordinating  Committee  members  is  not 
completed  or  the  committee  has  not  held 
the  initial  meeting.  Timetable  for 
selecting  Program  Coordinating 
Committee  members  and  date  of  first 
meeting  is  reasonable. 

0 points.  If  the  PHA/IHA  does  not 
satisfy  any  of  the  elements  in  this 
selection  criterion,  assign  0  points. 

(F)  Unacceptable  Applications 

(1)  Within  14  calendar-days  from 
HUD's  written  notice  to  cure  technical 
deficiencies  (see  section  IV  of  this 
NOFA).  the  Field  Office  will  disapprove 
PHA/IHA  applications  that  it 
determines  are  not  acceptable  for 
processing.  The  Field  Office  notification 
of  rejection  letter  must  state  the  basis 
for  the  Field  Office  decision. 

Material  to  cure  technical  deficiencies 
which  is  received  after  close  of  business 
of  the  fourteenth  day  after  HUD's 
written  notice  will  not  be  accepted.  If 
the  PHA/IHA  has  not  cured  all  technical 
deficiencies  by  this  deadline,  the 
application  will  be  rejected  as 
incomplete.  All  PHAs/IHAs  are 
encouraged  to  review  the  initial 
screening  checklist  provided  in  section 
III  of  this  NOFA.  The  checklist  identifies 
all  technical  requirements  needed  for 
application  processing. 

A  PHA/IHA  application  must  comply 
with  the  requirements  of  24  CFR 
882.204(a)  or  887.55(b)  and  this  NOFA 
(including  the  drug-free  workplace 
certification  and  the  anti-lobbying 
certification  and  disclosure 
requirements).  Except  for  the  technical 
deficiencies  listed  in  Section  IV  of  this 
NOFA,  all  application  elements  must  be 
submitted  to  HUD  by  the  application 
submission  deadline.  All  technical 
deficiencies  must  be  corrected  by  the 
end  of  the  14-day  technical  deficiency 
correction  period. 

(2)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed: 

(a)(i)  The  Department  of  Justice  has 
brought  a  civil  rights  suit  against  the 
applicant  PHA/IHA.  and  the  suit  is 
pending; 

(ii)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights  statutes. 
Executive  Orders,  or  regulations  as  a 
result  of  formal  administrative 
proceedings,  or  the  Secretary  has  issued 
a  charge  against  the  applicant  under  the 
Fair  Housing  Act,  unless  the  applicant  is 
operating  under  a  conciliation  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance: 
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(iii)  HUD  has  denied  application 
processing  by  HUD  under  title  VI  of  the 
Civil  Rights  Act  of  1964.  the  Attorney 
General's  Guidelines  (28  CFR  50.3).  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8)  and  procedures  (HUD  Handbook 
8040.1).  or  under  section  504  of  the 
Rehabilitation  Act  of  1973  and  HUD 
regulations  (24  CFR  8.57). 

(b)  The  PHA/IHA  has  serious, 
unaddressed.  outstanding  Inspector 
General  audit  findings  or  fair  housing 
and  equal  opportunity  monitoring 
review  findings  or  Field  Office 
management  review  findings  for  one  or 
more  of  its  Rental  Certificate,  Rental 
Voucher,  or  Moderate  Rehabilitation 
Programs,  or.  in  the  case  of  a  PHA/IHA 
that  is  not  currently  administering  a 
Rental  Certificate.  Rental  Voucher,  or 
Moderate  Rehabilitation  Program,  for  its 
Public  Housing  Program; 

(c)  The  leasing  rate  for  Rental 
Certificates  and  Rental  Vouchers  under 
ACC  for  at  least  one  year  is  less  than  75 
percent,  or.  in  the  case  of  a  PHA/IHA 
not  currently  administering  a  Rental 
Certificate  or  Rental  Voucher  Program,  a 
leasing  rate  for  all  units  available  for 
occupancy  in  the  Public  or  Indian 
Housing  Programs  is  less  than  75 
percent;  or 

(d)  The  PHA/IHA  is  involved  in 
litigation  and  HUD  determines  that  the 
litigation  may  seriously  impede  the 
ability  of  the  PHA/IHA  to  administer  an 
additional  increment  of  Rental  Vouchers 
and  Rental  Certificates. 

(G)  Local  Government  Comments 

The  Field  Office  will  obtain  section 
213  comments,  in  accordance  with  24 
CFR  part  791.  subparts  B  and  C.  from  the 
unit  of  general  local  government. 
Comments  submitted  by  the  unit  of 
general  local  government  must  be 
considered  before  an  application  can  be 
approved. 

(H)  Funding  Applications 

Funding  of  PHA/IHA  applications  for 
Fiscal  Year  1991  FSS  program  incentive 
awards  will  be  limited  by  the  number  of 
metropolitan  or  nonmetropolitan  units 
allocated  to  the  Field  Office  that  has 
jurisdiction  over  the  PHA/IHA.  Based 
on  past  PHA/IHA  experience  and  Field 
Office  knowledge  of  PHA/IHA  capacity 
to  perform,  the  Field  Office  must 
determine  if  the  number  of  units 
requested  by  each  PHA/IHA  can 
reasonably  be  placed  under  lease  by  the 
PHA/IHA  within  12  months.  If  the  Field 
Office  determines  that  the  PHA/IHA 
cannot  enroll  the  number  of  FSS  families 
and  place  under  lease  the  number  of 
units  requested,  the  Field  Office  shall 
reduce  the  number  of  requested  units  to 
a  number  that  can  be  placed  under  lease 


within  12  months.  If  after  this  initial 
reduction  is  taken  (if  any)  the  Field 
Office  determines  that  an  across-the- 
board  reduction  in  the  number  of  units 
requested  by  each  PHA/IHA  will  allow 
a  greater  number  of  PHAs/IHAs  to 
participate  in  the  Fiscal  Year  1991 
incentive  award  competition,  the  Field 
Office  may  reduce  all  applications  by 
the  same  percentage.  In  any  event,  no 
application  should  be  funded  for  fewer 
than  25  units  unless  the  PHA/IHA 
requests  fewer  than  25  units. 

In  the  case  of  regional  and  State-wide 
PHAs/IHAs,  one  application  will  be 
submitted  for  metropolitan  areas  and 
one  application  for  nonmetropolitan 
areas  and  each  application  will  be 
considered  independently.  Each  PHA/ 
IHA  application  will  be  limited  by  the 
number  of  metropolitan  or 
nonmetropolitan  units  allocated  to  the 
Field  Office  that  has  jurisdiction  over 
the  PHA/IHA  (subject  to  reduction  as 
provided  in  the  preceding  paragraph) 
and  each  application  will  be  reviewed 
for  the  PHA's/IHA's  ability  to  place  the 
number  of  units  requested  under  lease 
within  12  months.  Likewise,  each 
application  submitted  by  a  regional  or 
State-wide  PHA/IHA  must  meet  all 
application  requirements  as  stated  in 
this  NOFA. 

In  those  instances  where  a  Field 
Office  funds  applications  according  to 
rank  order  but  finds  that  it  has  a  number 
of  units  left,  but  not  enough  to  fund  the 
next  fundable  application  in  its  entirety, 
the  next  application  can  be  funded  to 
the  extent  of  the  number  of  units 
available  without  requiring  an  across- 
the-board  adjustment. 

If  a  PHA/IHA  applies  for  a  specific 
program  (i.e..  rental  certificates  or  rental 
vouchers)  and  funding  for  the  specified 
program  is  not  available,  the  Field 
Office  will  award  the  available  form  of 
assistance,  even  though  that  program 
was  not  specifically  requested  by  the 
applicant. 

(IJ  Reallocations  of  Funds 

The  Field  Office  must  make  every 
reasonable  effort  to  use  the  funds  made 
available  for  the  Field  Office.  It  may  be 
necessary,  however,  to  reallocate  funds 
from  one  Field  Office  to  another  Field 
Office  when  the  funds  are  not  likely  to 
be  used  in  the  Field  Office  to  which  they 
were  initially  assigned.  In  such  cases, 
the  following  procedures  shall  be 
followed: 

(a)  Reallocations  Within  the  Same  State 

If  the  allocation  of  funds  to  a  Field 
Office  cannot  be  used  within  the  Field 
Office,  the  Regional  Office  must 
reallocate  funds  from  that  Field  Office 
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to  another  Field  OfHce  within  the  same 
State. 

(b)  Reallocations  Between  States 

If  a  Regional  Office  cannot  use  funds 
within  the  same  State,  the  Regional 
Office  may  request  Headquarters 
approval  to  reallocate  funds  to  another 
State  within  the  jurisdiction  of  the 
Regional  Office. 

A  request  for  Headquarters  approval 
of  a  reallocation  between  States  must 
explain  the  reasons  that  funds  cannot  be 
used  in  the  original  State,  the  amount 
being  withdrawn  from  the  original  State, 
the  program  type,  the  metropolitan/ 
nonmetropolitan  mix,  and  the  amount  to 
be  reallocated  subsequently  to  each 
State.  Such  requests  must  be  submitted 
to  Headquarters  (Attention:  Budget 
Division,  Office  of  Management  and 
Policy.  PIH)  for  approval. 

(c)  Reallocation  Between  Metropolitan 
and  Nonmetropolitan  Areas 

The  Regional  Office  must  follow  the 
original  fund  assignments  to 
metropolitan  and  nonmetropolitan  areas 
when  it  reallocates  unused  budget 
authority.  If  there  are  not  enough 
approvable  applications  for  the 
designated  metropolitan  or 
nonmetropolitan  budget  authority,  the 
Regional  Office  may  switch  the  budget 
authority  between  a  metropolitan  and 
nonmetropolitan  area  within  the  same 
State  provided  that  an  offsetting  switch 
can  be  made  in  another  State  within  the 
same  Region.  If  an  offsetting  switch 
cannot  be  made  and  the  metropolitan  or 
nonmetropolitan  amounts  require 
changes  to  the  regional  fund 
assignments,  the  Regional  Office  must 
obtain  the  approval  of  the  Budget 
Division.  Office  of  Management  and 
Policy,  PIH,  before  switching  budget 
authority  between  a  metropolitan  and  a 
nonmetropolitan  area. 

(J)  Notification  of  Funds  Awarded 

After  the  Field  Offices  have  reviewed, 
rated,  ranked,  and  approved  the 
applications.  Regional  Offices  must 
submit  to  Headquarters  a  list  of  all 
approved  applications  for  the  Federal 
Fiscal  quarters  ending  December, 
March,  June,  and  September,  listed  by 
Field  Office.  The  Regional  Office 
application  approval  list  for  each 
calendar  quarter  is  due  in  Headquarters 
(Attention:  Budget  Division.  Office  of 
Management  and  Policy.  PIH)  on  the 
tenth  working  day  of  April.  July. 
October,  and  January,  (i.e.,  the  months 
following  the  end  of  each  calendar 
quarter). 

The  Regional  Offices  must  provide  the 
following  information  for  each, 
application  approved: 


(a)  The  name  and  address  of  the 
PHA/IHA; 

(b)  The  project  number,  the  number  of 
Rental  Vouchers  and  the  number  of 
Rental  Certificates,  as  applicable, 
approved  for  the  PHA/IHA; 

(c)  The  amount  of  contract  authority 
and  budget  authority  stated  separately 
for  Rental  Vouchers  and  Rental 
Certificates; 

On  March  14, 1991,  the  Department 
published  in  the  Federal  Register  a  final 
rule  to  implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (24 
CFR  part  12,  56  FR  11032).  Section  102 
contains  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  the  Department. 

Since  HUD  makes  assistance  under 
the  programs  available  on  a  competitive 
basis,  part  12  requires  HUD  to: 
— Ensure  the  documentation  and  other 
information  regarding  each 
application  submitted  to  the 
Department  are  sufficient  to  indicate 
the  basis  upon  which  assistance  was 
provided  or  denied.  HUD  must  make 
this  material  available  for  public 
inspection  for  a  five-year  period. 
(§  12.14(b))  HUD  will  provide  further 
guidance  on  how  this  material  may  be 
accessed  in  a  later  Notice  published  in 
the  Federal  Register. 
— Publish  a  Notice  in  the  Federal 
Register  at  least  quarterly  indicating 
the  recipients  of  the  assistance. 
(§  12.16(a)) 

(K)  Administrative  Fees 

The  FSS  administrative  fee  structure 
is  outlined  in  the  FSS  Program 
Guidelines  and  is  identical  to  the  fee 
described  in  the  incremental  Rental 
Certificate  and  Rental  Voucher  NOFA. 
Administrative  fees  used  in  connection 
with  the  FSS  program  are  as  follows: 

(1)  Ongoing — 8.2  percent. 

(2)  Preliminary— $275. 

(3)  Hard-to-house — $45. 

For  budget  preparation,  submission  of 
requisitions  and  approving  year-end 
operating  statements,  PHAs  should  use 
the  August  3, 1990  Housing  Notice  (H- 
90-53),  Administrative  Fee 
Requirements  for  the  Housing  Voucher 
and  Certificate  Programs  to  determine 
the  blended  rate  for  all  rental  certificate 
or  rental  voucher  increments  for  a  given 
PHA/IHA. 

II.  Application  Process 

(A)  Forms 

Form  HUD-52515  may  be  obtained 
from  the  local  HUD  Field  Office.  To 
assist  PHAs/IHAs.  the  following  are 


attached  to  this  notice:  Form  HUD  52515 
(attachment  1);  the  Certification  for  a 
Drug-Free  Workplace  [attachment  2); 
the  text  for  Certification  Regarding 
Lobbying  (attachment  3];  and  Standard 
Form  LLL.  Disclosure  of  Lobbying 
Activities  (attachment  4]. 

(B)  Application  Submission  Deadline 

PHA/IHA  applications  must  be 
received  in  the  HUD  Field  Office  by 
close  of  business  on  January  10. 1992. 
Field  Offices  will  notify  PHAs/IHAs  of 
the  exact  address  and  room  number 
where  applications  must  be  received. 

III.  Application  Submission 
Requirements 

(A)  General 

PHA/IHA  applications  must  be 
submitted  to  the  local  Field  Office  and 
Office  of  Indian  Programs,  as 
appropriate,  on  Form  HUD-52515  in 
accordance  with  the  applicable  program 
regulations. 

The  PHA/IHA  application  should 
include  an  explanation  of  how  the 
application  meets,  or  will  meet, 
application  selection  criteria.  Failure  to 
submit  a  narrative  description  is  not 
cause  for  application  rejection;  however, 
a  Field  Office  can  only  rate  and  rank  an 
application  based  on  information  it  has 
on-hand. 

Attachment  5  at  the  end  of  this  NOFA 
lists  by  Field  Office  the  number  of  units 
and  bud^t  authority  allocated  to  each 
Field  Office.  Applicants  are  to  request 
no  more  than  the  number  of  units 
available  for  metropolitan  areas  or 
nonmetropolitan  areas  as  identified  in 
attachment  5. 

PHAs/IHAs  shall  submit  only  one 
application  (HUD-52515)  with  the 
exception  of  regional  and  State-wide 
PHAs/IHAs.  Regional  and  State-wide 
PHAs/IHAs  are  to  submit  one 
application  for  metropolitan  areas  and 
one  application  for  nonmetropolitan 
areas.  If  both  Rental  Certificates  and 
Rental  Vouchers  are  requested  on  the 
same  application,  then  the  application 
will  be  given  two  project  numbers,  one 
for  the  Rental  Certificate  Program  and 
one  for  the  Rental  Voucher  Program. 

(BJ  Certification  Regarding  Drug-Free 
Workplace 

The  Drug-Free  Workplace  Act  of  1988 
requires  grantees  of  Federal  agencies  to 
certify  that  they  will  provide  a  drug-free 
workplace.  Thus,  each  PHA/IHA  must 
certify  (even  though  it  has  done  so 
previously)  that  it  will  comply  with  the 
drug-free  workplace  requirements  in 
accordance  with  24  CFR  part  24,  subpart 
F.  (See  attached  Certificate  for  Drug- 
Free  Workplace,  attachment  2.) 
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(C)  Certification  Regarding  Lobbying 

Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121.  approved  October  23. 1989.  (31 
U.S.C.  1352)  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  appropriated  funds 
for  lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  Department's 
regulations  on  these  restrictions  on 
lobbying  are  codified  at  24  CFR  part  87. 
To  comply  with  24  CFR  87.110,  any 
PHA/IHA  (other  than  an  IHA  that  meets 
the  definition  of  "person"  in  24  CFR 
87.105)  submitting  an  application  under 
this  NOFA  for  more  than  $100,000  of 
budget  authority  assistance  must  submit 
a  certification  and.  if  warranted,  a 
Disclosure  of  Lobbying  Activities.  To 
assist  PHAs/IHAs.  the  text  for  the 
Certification  Regarding  Lobbying 
(attachment  3)  and  Standard  Form  LLL. 
"Disclosure  Form  to  Report  Lobbying" 
(attachment  4)  are  attached. 

(D)  Checklist  for  Technical 
Requirements 

The  following  checklist  specifies  the 
required  information  which  must  be 
submitted  in  the  PHA's/IHA's 
application.  It  is  recommended  but  not 
required  that  the  application  contain  a 
narrative  explaining  how  the  application 
meets  the  selection  criteria. 

iwjxfix.  Screening  Checklist 

(Applicatioo  (or  FSS  Rertal  Gertrficates  and  Rental 
Vouchers) 


PHA 


Field  o«f<c« 


Yes      No      Yes      No 


The  appfication 
contains  a  completed 
Fofm  HUD  52515. 

The  application  states 
tjy  numbef  of 
bedrooms  the  total 
number  of  units 
requested  by  the 
PHA/IHA  (I.e.,  one 
bedrtxjm  units,  two 
bedroom  units). 


iNJTiAL  Screening  Checklist— 
Continued 


Initial  Screening  Checkust— 
Continued 


(Application  for  FSS  Rental  Certificates  and  Rental 
Vouchers) 


PHA 


Field  office 


Yes      No      Yes      No 


The  application 
demonstrates  that  tfie 
project  requested  is 
consistent  with  the 
applicable  Housing 
Assistance  Plan, 
including  ttie  goals 
for  meeting  the 
fwusing  needs  of 
very  low  income 
families,  or  in  the 
absence  of  such  a 
plan,  trial  the 
proposed  protect  Is 
responsive  to  the 
coridition  of  tt>e 
housing  stocK  in  the 
community  and  the 
housing  assistance 
needs  of  very  low 
income  families 
residing  in  or 
expected  to  reside  in 
the  community. 

The  application 
demonstrates  that  the 
applicant  qualiries  as 
a  put>tic  housing 
agerxry  and  is  legally 
qualified  and 
authorized  to 
participate  in  tt>e 
Rental  Certificate  and 
Rental  Vouciier 
program  for  the  area 
in  which  the  program 
is  to  be  carried  out 
Such  demonstration 
includes  (I)  the 
relevant  enabling 
legislation,  (ii)  any 
rules  and  regulations 
adopted  or  to  be 
adopted  by  tf>e 
agerxry  to  govern  its 
operations,  and  (iii)  a 
supporting  opinion 
from  ttie  agerx:y 
counsel.  If  such 
documents  are 
currently  on  file  in  the 
FieW  Office  they  do 
not  have  to  be 
resubmitted. 

The  application  includes 
a  statement  that  the 
housing  quality 
standards  to  t>e  used 
in  the  operation  of 
tfie  program  will  l>e 
as  set  forth  in  24 
CFR  882.109  and  24 
CFR  887.251  or  that 
variatiorts  in  the 
Acceptatiility  Criteria 
are  proposed.  In  the 
latter  case,  each 
proposed  variation 
shall  be  specified  and 
iustified. 


(Application  lor  FSS  Rental  Certificates  and  Rental 
Vouchers) 


PHA 


Fnid  offtoe 


Yes      No      Yes      No 


—  —        —        —        The  application 

ctjntains  ttie  PHA/ 
IHA  sctiedule  of 
leasmg  which  must 
provide  for  the 
expeditious  leasing  of 
units.  In  developing 
the  schedule,  a  PHA/ 
IHA  must  specify  the 
number  of  units  that 
are  expected  to  be 
leased  at  the  end  of 
ttie  ttvee-month 
interval.  The  schedule 
must  project  lease-up 
by  eligitile  families 
within  twelve  months 
or  sooner  after 
execution  of  the  ACC 
by  HUD. 

—  —        —        —        The  application 

contains  estimates  of 
ttie  average  adjusted 
income  for 
prospective 
participants  for  each 
bedroom  size. 
Requirement  for  Drug-Free  Workplace  Certification 

and  Anti- Lobbying  Certification  and  Disclosure 

Statbment 


The  application  meets 
HUD'S  drug-free 
workplace 

requirements  set  out 
at  24  CFR  part  24, 
sutipart  F.  (The 
application  contains 
an  executed 
Certification  tor  a 
Drug-Free  Workplace 
(attachment  2)). 

The  application  meets 
HUD'S  regulatiorts 
regarding  anti- 
lot>bying  set  out  at  24 
CFR  part  87.  The 
artti-tobb^ng 
requirements  apply  to 
applications  that  if 
approved,  would 
result  in  the  PHA/IHA 
obtaining  more  tt>an 
$100,000  in  budget 
auttx>rity.  To  contply, 
PHAs/IHAs  must 
submit  an  Anti- 
k)bbying  (Certification 
(attachment  3)  and,  if 
warranted,  a 
Disclosure  of 
Lobtjying  Activities 
(attachment  4). 


UMI 


IV.  Corrections  to  Deflcient  Applications 

To  be  eligible  for  processing,  an 
application  must  be  received  by  the 
Field  Office  no  later  than  the  application 
submission  deadline  date  and  time 
specified  at  section  II  (B)  of  this  NOFA. 
The  Field  Office  will  initially  screen  all 
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applications  and  notify  PHAs/IHAs  of 
technical  deficiencies  by  letter.  Field 
Office  notification  of  PHAs/IHAs  must 
be  uniform. 

The  following  is  a  list  of  items  that 
may  be  submitted  by  a  PHA/IHA  during 
the  technical  correction  period.  This  list 
is  intended  to  be  a  complete  list  and 
only  these  items  may  be  requested  or 
submitted  after  the  application 
submission  deadline  date. 

•  Signature  on  the  form  HUD-52515. 

•  Section  213  comments  from  local 
government. 

•  Proposed  leasing  schedule. 

•  Average  adjusted  income  for 
prospective  participants  for  each 
bedroom  size. 

•  Drug-Free  Workplace  Certification. 

•  Anti-Lobbying  Certification  and,  if 
warranted.  Disclosure  Statement  of 
Lobbying  Activities. 

All  PHAs/IHAs  must  submit 
corrections  within  14  calendar  days 
from  the  date  of  HUD's  letter  notifying 
the  applicant  of  any  such  deficiency. 
Information  received  after  close  of 
business  on  the  fourteenth  day  of  the 
correction  period  will  not  be  accepted 


and  the  application  will  be  rejected  on 
the  basis  of  being  incomplete.  All 
PHAs/IHAs  are  encouraged  to  review 
the  initial  screening  checklist  provided 
in  section  III  of  this  notice.  The  checklist 
identifies  all  technical  requirements 
needed  for  application  processing. 

V.  Other  Matters 

Environmental  Impact 

An  environmental  finding  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321-4347)  is  unnecessary  since 
the  Rental  Certificate  Program  and  the 
Rental  Voucher  Program  are  part  of  the 
Section  8  Existing  Housing  Program, 
which  is  categorically  excluded  under 
HUD  regulations  at  24  CFR  50.20(d). 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  NOFA  does  not 
have  substantial,  direct  effects  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 


among  the  various  levels  of  government, 
because  this  NOFA  would  not 
substantially  alter  the  established  roles 
of  HUD,  the  States  and  local 
governments,  including  PHAs/IHAs. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  NOFA  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  that  does  not  alter 
program  requirements  concerning  family 
eligibility. 

Au'ihority:  Sec.  23.  United  States  Housing 
Act  of  1937,  as  added  by  Sec.  554.  Cranston- 
Gonzalez  National  Affordable  Housing  Act 
(Pub.  L.  101-625):  Sec.  7(d),  Department  of 
ilousing  and  Urhnn  Development  Act  (42 
U.S.C.  3535(d)) 

Dated:  September  5, 1991. 
foseph  G.  Scbiff, 

Assistant  Seavtary  for  Public  and  Indian 
Housing. 
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Application  for 
Existing  Housing 

Section  8  Housing  Assistance  Payments  Program 

Send  ongv>al  and  t*io  cofxes  o*  this  appteabon  form 
and  anachments  to  the  local  HUD  Field  Ottice 


U^.  Oepa(lin«nlo(Hou*ing 
and  Urban  Developmeni 
Office  0*  Housing 
Federal  Houung  Commissioner 


Attachment  1 


29 


ir 

OMB  Approval  No.  2502-0123  (exp  3/31/92) 


PubJ«  repoftng  burden  lor  ttw  coHectKxi  o(  informatwn  is  esbmaied  to  average  0.5  hours  per  response,  induding  the  l«ie  (or  revie«inng  instruc&ont 

fZ^'!!?  TTi^^  *^'**'  °*^:?  '^'^  maintaining  the  data  needed,  and  completing  and  rev«w,ng  the  collecboo  of  m(omv»boo.  Send  commente 

Z.1^,!^  m'^,?^^'^  '0^°^^'  ^J^'  °'  '^"  ""^'"°"  "' '""'™«''°".  i"^"**^  suggestions  tor  reduang  th«  burden,  to  the  fW  Z^ 

^^^     .?!         Information  Polices  and  Systems.  U  S  Department  of  Housing  and  Urban  Development.  Washington.  DC.  2041 0^  and 

to  the  Office  o(  Management  and  Budget  Paperwork  Reduction  Proiect  (2502-0123).  Washington.  DC  20503. 

Nan,.  0*  »*  PuOkc  Housing  Agency  (PHA)  requosBng  hous-ng  ass-stano.  paym»«,:  ''  " 1  Appl.caDon/Pro)«c.  No.  (HUO  »m  only) 


Mailing  Address  of  me  PHA 


Signalure  of  PHA  Officer  aulhonzed  10  sign  tNs  applicaoon 

X 

TNIe  of  PHA  Ofiosr  auttonzed  10  sign  tiis  appkcaiion 


,  Plione  Number 


Legal  Area  o«  Operation  (area  in  wtiien  the  PHA  determine*  that  K  may  legally  aoier  mio  Comracis) 


I     I      I, 


I     I 


Requested  housing  assistance  paymenu  we  lor 
How  many  Certificatet?    How  m«<y  Vouchers? 


Have  you  submit»d  pnor  applications:       No  Vet 
. . .  tor  Section  8  Certificates?  P]  r~] 

fcy  Section  B  Housing  Vouchers?D  H 


Date  of  App4ication 


E-Hnaneial 

oresentCKpoi 


F.  Housing 

ortMvaniaii 


A.  Primary  ArM(*)  from  which  families  lo  be  assisted  win  be  drawn 

Loc«lily(Clty,Town.ete.) 

Oounly 

Congrwakmitf 

UMi 

— 



8.  Proposed  Assisted  Owetting  UnMs 

Number  of  Dwelling  UnKs  by  Bedroom  Cotmt 

Total 

Housing  Program 

Elderly.  Hai 
Effioency 

ndicapped. 
1-BR 

Disabled 
2-BR 

1-BR 

Non-E 

kjerly 

Owning 

Certificates 

S-BR 

0<«M 

Unis 

Housing  Vouchers 

^^!f*l!^"*^*!2?.**f,'*'""'!*'      Pr"0"*''ate  thai  the  project  requested  in  this  application  is  consistent  with  the  applicable  Housing  Assistance  Plan  Indudma  the  aoaH  hr 

andme  nousing  assisana  needs  of  Lower-lncome  Families  (indudmg  the  elderly.  handK-«H»d  and  disabled,  large  families  and  ttyjse  dsplaced  or  to3SI«S  re^i^TT 
expected  to  reside  in  the  community   (l(  additional  space  IS  needed,  add  separate  pages.)  "  "- wsp-eceo)  resioing  in  or 


D    QualiflcaUon  as  a  Public  Housing  Agency.         Demonsirate  that  the  applicant  qualifies  as  a  PuWk:  Housing  Agency 

and  IS  legally  qualified  and  authonzed  10  car-y  out  the  project  applied  for  m  this  application,  (checfc  V  the  appropnate  boies) 

1.  The  relevant  enabling  legislation 

2   Any  rules  and  regulations  adopted  or  to  be  adopFed  by^  agency  to  govern  its  operations 

3.  A  supporting  opinion  from  the  Public  Housing  Agency  Counsel  ~~~ 

Retain  this  reconj  for  the  term  of  the  ACC 
Previous  editions  are  obsolete 


Submitted  wHh 
this  application 


Prsvioualy 
submitted 


page  1  of  2 


form  HUD-52515    (7/88) 
ref  handbook  7420.3 


UMI 


Federal  Register  /  Vol  58.  No.  188  /  Monday.  September  30. 19&1  /  Noticeg 


49619 


30 


EFkMi>ci*landAdm(nl»tr«tiv«Capablllly.      DMcrtMih*«ip«twiMal«w 
orcMnt  Of  pounBat  maraganwra  capawiry  *o>  lh«  oiODoatd  iroQrmm. 


PH»li>»i»i*<»»i>itfhouHwQoro<hf  p>C9f«mt>ndpfOwd>o»f  InlomaBonKiNtfuwdficw 


F  Housing  Qualtty  Standard*,     riu  iiiHiiiaMiTuniitnimiltniii-QOiO' — '~'--> ^.-»^ .„^.»tfK.^>^^m.^i....^tMin.i>i»Br»«— i«i«»jiMa« 

oi"  itiM  iia«M>w  ti  tw  ftfftpWTty  ''-n-t  —  rT^^  lnih«l«MrcaM,MChp<opoMdvwi«Donintfl>«ii>eor«dan<)NUl>*<l. 


a  LMtlns  Sot««dula.    P»o«i*«proaoMdtoh»**«ptoVingth«fHjmb«ro(u«tttob*lM»«db)r»»««do)«aeti*»a»<nonmp«n()d. 


H.  Avaraga  Monthhr  AdhMlad  Inooina 
EWdancy  1-B« 


(Howaing  Vouchare  Only) 

^Bfl 


I.  Altachmani*.   Thatoaa«((ngaddMK)Mall«*n«mu«b*tubmitMd«im«nMhin« 
appHcallon  or  alMrappkcainnipptvvit.  but  no  law  twnw«t  tlw  PHA  nccuMd  ACC. 


1 .  Equal  Opportunity  Houting  Plan 

2  Equal  Opportunity  Certrtications,  Forni  HUD-yX 


3.  Estimates  of  Required  Annual  Contnbution«.  Poww  HUD-S2672  and  HUD-SaWa 


4.  Administrative  Plan 


5.  Proposed  Schedule  ol  Allowances  «0f  UtiNtiet  and  Other  Servicei. 
Form  HUD-52667.  with  a  )ustificatK>n  of  the  amounts  pfoposed 

HUD  FMd  one*  RaoommMKlations 

(toeommwidationolAppreprlalcltovlawlngOtflM 


4-BR 


S«R 


Tota* 


StgnaturaartdTnia 


tonn  HUO-5251S 
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Attachment  2 — Certification  Regarding  Drug- 
Free  Workplace  Requirements  (From  24  CFR 
Part  24,  Appendix  C) 

Instructions  for  Certification 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certincation  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  agency 
determined  to  award  the  grant.  If  it  is  later 
determined  that  the  grantee  knowingly 
rendered  a  false  certification,  or  otherwise 
violates  the  requirements  of  the  Drug-Free 
Workplace  Act,  the  agency,  in  addition  to 
any  other  remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternative  II  applies.  Certification  Regarding 
Drug-Free  Workplace  Requirements 
Alternate  I. 

A.  The  grantee  certifies  that  it  will  provide 
a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  a  drug-free  awareness 
program  to  inform  employees  about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
dnig-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace: 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 


of  employment  under  the  grant,  the  employee 
will— 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace  no  later  than  five 
days  after  such  conviction; 

(e)  Notifying  the  agency  within  ten  days 
after  receiving  notice  under  subparagraph 
(d)(2)  from  an  employee  or  otherwise 
receiving  actual  notice  of  such  conviction; 

(f)  Taking  one  of  the  following  actions, 
within  30  days  of  receiving  notice  under 
subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue  to 
maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d). 
(e),  and  (f). 

B.  The  grantee  shall  insert  in  the  space 
provided  below  the  8ite(s)  for  the 
performance  of  work  done  in  connection  with 
the  specific  grant: 

Place  of  Performance  (Street  address,  city, 
county,  state,  zip  code) 


Alternate  II 

The  grantee  certifies  that,  as  a  condition  of 
the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant. 

Attachment  3 — Certification  Regarding 
Lobbying 

Certification  for  Contracts,  Grants.  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 


(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for  influencing 
or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  a 
Member  of  Congress  in  connection  with  the 
awarding  of  any  Federal  contract,  the  making 
of  any  Federal  grant,  the  making  of  any 
Federal  loan,  the  entering  into  of  any 
cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  contract,  grant 
loan,  or  cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
member  of  congress  in  connection  with  this 
Federal  contract,  grant,  loan,  or  cooperative 
agreement,  the  undersigned  shall  complete 
and  submit  Standard  Form  -LLL,  "Disclosure 
Form  to  Report  Lobbying."  in  accordance 
with  its  instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontractors,  subgrants, 
and  contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  $100,000  for 
each  such  failure. 

Signed  by:  (Name,  Title  &  Signature  of 
Authorized  PHA/IHA  Official) 

(Name  &  Title) 

(Signature  &  Date) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  (orm  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 

(See  reverse  toi  publn.  burden  disclosure.)  Attachment  4 


ApproMcd  b|t  OMt 

36 


Type  of  Federal  Aciioa: 

□   4.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  instance 


2.     Status  of  Fc<ieral  AcUon: 
I      I   a.  bid^offer/appfication 
•"— '   b.  initial  award 
c  post-awvard 


4.     Name  and  Address  of  Reporting  Entit/: 

O    Prime 


D    Subawardee 

Tier ,  if  known: 


Congressiowal  Ohtrict  if  known: 


S.     Federal  Depart  menl/Agency: 


8.     Federal  Action  Number.  H  known 


3.     Report  Type: 

□  a.  initial  filing 
b.  material  change 

For  Material  Change  Only: 

year  quarter 


date  of  last  report 


5.     If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congrcttfonal  t>i«rtrict  if  known: 


7.     Federal  Program  Name/Descriplioii: 


CFDA  Number,  if  applicable: 


%     Award 
S 


if  known 


10.  a.  Name  and  Adctress  o4  Lobbying  Entity 

((/  individual,  last  name,  first  name,  Mlh 


b.  Individuais  Performing  Services  (including  address  if 
diffetenl  from  No.  JOaJ 
(last  name,  first  name,  MIH 


(ttudi  Conlmulion  SheHts)  5MU-A  i>/>«crst»v> 


11.  Amount  of  Payment  (chedt  all  thit  apply): 

%  ^____^___^_         D  actual       D  planned 


12.  Form  of  Payment  (check  all  that  apply): 
O    a.  cash 

O    b.  In-kind;  specify:  nature  _^__ 
vaiwe    " 


13.  Type  of  Payment  (check  all  that  apply): 

O  a.  retainer 

□  b.  onc-time  fee 

O  c  commisskin 

O  6.  contingent  fee 

D  e.  deferred 

O  f.  other;  specify:  ___^___^__ 


14.  Brief  Oesciipiion  of  Services  Performed  or  to  be  Performed  and  Datefs)  of  Service,  including  officcrU).  cmployce<s). 
or  Meraber<$)  contacted,  for  Payment  Indicated  fai  Hem  11: 


(altadi  ConHnualion  ShtHis)  5HU.-A  tatctuvt) 


IS.  Continuation  Sheet(s)  SF-Ul-A  attached:        O  Yes 


DNo 


IC  Iwloiiimloii  wqwmJ  ttvauih  M«  torai  k  mutta^ni  kf  Mt  II  US.C 
wcltow  WH.  Wilidhctmiii  «<lu»|lii|  me&Mm  h  »  wJWiM  wpi«««wm«<i»i 
«l  IKI  ufon  ■•Mh  wliMm  mm  fttmi  by  Mm  Iw  dboM  a^Mti  Om 
MKMCtiM  WW  m«W  m  iiumi^  im&  nm  6ntkmim  a  isquind  punuaiM  w 
II  US.C  11U  T>in  t^unMlj—  «•  b*  fapottW  lo  lt«t  Confrau  M«w- 
wiiuiai  xd  wm  be  avaibblt  hr  ^vbAc  mpaction  *ttf  pmnon  vtie  Itih  n 
Mt  ttw  <«9u»«d  dncloiw>T  rftdl  b>  lubtKT  M  •  cn4l  pnt»f  tt  nel  km  *un 
IKUno  Old  not  mm  itun  (100.000  tcv  Mch  fuch  (aMu,* 


rrtni  piame: 
rule:  


TclcphofW  No« 


Date:. 


^rtderditutOiiYi 


Authoriud  Im  LocjI  acproduclion 
Slandvd  Form  •  111 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-Lll,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

37 
This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C. 
section  1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
empioyee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-LLL-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbyiitg  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  stattjs  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report,  if  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  hill  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
zip  code  of  the  prime  Federal  redpient.  Indude  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Indude  at  least  one  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

1.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 

commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  Item  1  (e.g., 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract 
grant  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Indude 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  awardloan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty,  sUte  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)EnteT  the  full  names  of  the  Indivjdual(s)  performing  services,  and  indude  full  address  if  different  from  10  (a). 
Enter  Last  Name,  Rrst  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check 
all  boxes  that  apply.  If  this  is  a  nuterial  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  Ae  appropriate  box(e$).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contn'bution, 
speafy  the  nature  and  value  of  the  in-kind  payment 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Provide  a  spedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  offidals.  Identify  the  Federal  offidal(s)  or  employee(s)  contacted  or  the  officerts), 
employec(s),  or  Membei<s)  of  Congress  that  were  conUcted. 

15.  Check  whether  or  not  a  SF-LU-A  Continuation  SheeKs)  Is  attached. 

16.  The  certifying  offidal  shall  sign  and  date  the  form,  print  his/her  name,  tide,  and  telephone  number. 


Pi*lic  reporting  burden  lor  this  coliection  of  infonnation  it  estimated  to  avenge  30  mintues  per  response,  induding  time  for  reviewing 
•Wn»ction».  leardung  existing  diU  wxKtfi.  githering  and  maintaining  the  daU  needed,  and  completing  and  reviev»ing  the  coflection  of 
WarTrMtion.  Send  commentj  regarding  the  burden  estimate  or  any  other  aspect  of  this  collectioo  of  mfonnation.  including  tuggesbon* 
lor  reducing  this  burden,  to  the  Office  of  Management  and  Budget  P«pen*oii  Reduction  Project  (0348-0046),  Washington,  DC.  20503. 
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Table  1.— FY  91  Family  Self-Sufficiency  Allocation  Factors  By  HUD  Office 


HUO  Office 


Boston.  Massachusetts  office 

Hartford,  Connactlcut  office „ 

Manchester,  New  Hampshire  office.. 

Providence.  Rhode  Island  office 

Buffalo,  New  York  office 

New  York,  New  York  office 

Newarii.  New  Jersey  office 

Baltimore,  Maryland  office 

Charleston,  Wast  Virginia  office 

Philadelphia,  Pennsylvania  office 

Pittsburgh,  Pennsytvania  office 

Richmond,  Virginia  office 

Washington,  D  C  office 

Atlanta.  Georga  office 

Birmingham.  Alabama  offk» 

Columbia.  Sout^  Carolina  office 

Greensboro,  North  Carolina  office.... 

JacKson.  Missisappi  office 

Jacksonville,  Flooda  office 

Louisville,  Kentucky  office 

Knoxville,  Tennessee  offx» 

Nashville,  Tennessee  office 

Canbl)ean  office 

Chicago,  Illinois  office , 

Oncinriati,  Otiio  office 

Clevelaryj,  Ohio  office _ 

Columbus.  Ohio  offk:e 

Detrort,  Michigan  office 

Grand  Rapids,  Michigan  office 

Indianapolis,  Indiana  office 

Milwaukee,  Wisconsin  office 

Minneapolis-St  Paul  Minn  offtoe 


Fort  Worth,  Texas  offk» 

Houston,  Texas  offk;e , 

Little  Rock,  Arkansas  office 

New  Orleans,  Louisiana  office 

Oklahoma  Oty,  Oklahoma  office..., 

San  Antonio,  Texas  office 

Des  Moines.  Iowa  office 

Kansas  City,  Missouri  office 

Omaha,  Netxaaka  office 

St  Louis,  Missouri  office 

Denver,  Colorado  Regional  offkse.. 

Honoluhj,  Hawaii  offk» 

Los  Angeles,  California  office 

Phoenix.  Anzorw  office 

Sacramento,  California  off«e 

San  Francisco,  Califom«  office 

Anchorage,  Alaska  offk;e 

Portland.  Oregon  office 

Seattle,  Washington  office 


Metro 


Units 


275 
125 

50 

50 

200 

1.150 

350 

125 

25 
275 
125 
100 
150 
150 
100 

50 
125 

25 
350 

75 

50 

75 
100 
425 
100 
175 

75 
200 

50 
125 
125 
100 

200 
125 

25 
125 

50 
125 

50 
100 

25 

75 
150 

50 
875 

75 

75 

425 

0 

100 

125 


Dollars 


12,148,158 
4,857,017 
1,812,095 
1,692.639 
5,456,408 

42,297.089 

13,963,530 
3,897,554 
647,415 
8,496,359 
3.151,512 
2.703.137 
6.237.496 
4.295,146 
2.237,423 
1,163,398 
2,985,631 
619,034 

10.382.211 
1.766.372 
1.138,492 
1,906,704 
2.474.621 

14,708.207 
2.509,259 
4,462,020 
1.855,318 
5.657.234 
1.297.304 
3.211.752 
3.320.105 
3.037.229 

5.427.245 
3.096.030 
585.709 
3.326.909 
1.248.741 
3.375.786 
1.348.597 
2.488.327 
622,342 
2.049.350 
3.957.710 
1.976.771 

36.658.240 
2.440,029 
2,254.630 

18,597,597 

0 

2,885,143 

3.840.096 


Non-Metro 


Units 


25 

25 

75 

0 

75 

25 

0 

25 

75 

50 

50 

75 

0 

125 
75 
75 

150 

125 
50 

100 
25 
50 
50 

100 
25 
50 
50 
25 
50 
75 
75 
50 

125 
25 
75 
75 
75 
50 
75 
75 
50 
50 

150 
25 
25 
25 
25 
50 
25 

100 
50 


OoNars 


902,952 

868.378 

2.275.288 

0 

1.946.114 

783.702 

0 

684,075 

1.623.597 

1.281.108 

1,254.824 

1,685.159 

0 

2.398.123 

13.411.468 

1.442.458 

3.129.184 

2.364.085 

1220.938 

1.980.296 

472.463 

951.058 

974,884 

2,316.123 

534.533 

1.147.611 

1.074.635 

572.684 

1.160.094 

1.599.585 

1,661.433 

1.135.403 

150 

2.606.226 

555,141 

1.387.525 

1.338.563 

1.400,334 

1.011.900 

1,680.547 

1,486,999 

1.033.939 

958.941 

3.724.503 

970.814 

872,648 

664,029 

749,429 

1,508,307 

951,016 

2,746,169 

1.329.368 


Composite 


Units 


Dollars 


300 
150 
125 
50 
275 
1175 
350 
150 
100 
325 
175 
175 
150 
275 
175 
125 
275 
150 
400 
175 
75 
125 
150 
525 
125 
225 
125 
225 
100 
200 
20a 

♦.172.632 
325 
150 
100 
200 
125 
175 
125 
175 

75 
125 
300 

75 
900 
100 
100 
475 

25 
200 
175 


13.051.111 
5.725.395 
4.087,383 
1,692,639 
7,402,522 

43,080,791 

13,963,530 
4,581.629 
2.271,012 
9,777,466 
4,406,335 
4.388.296 
6.237,496 
6.693.269 
3.578,891 
2.605.856 
6.114.815 
2.983,119 

11.603,149 
3.746,668 
1,610,955 
2,857,762 
3,449,504 

17.024,330 
3,043,?92 
5,609.631 
2,929,953 
6,229,918 
2,457,398 
4,811.337 
4,981.538 


8.033,471 
3,651.171 
1.973.234 
4,665,472 
2,649,074 
4,387,686 
3,029,145 
3.975.326 
1.656.281 
3,008.291 
7.682.213 
2.947,585 

37,530,888 
3.104,058 
3,004,060 

20,105.904 

951,016 

5,631.312 

5.169,464 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AB60 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  Lands  for  the  1991-92  Late 
Season 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  special 
late  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  is  in 
response  to  tribal  requests  for  Service 
recognition  of  their  authority  to  regulate 
hunting  under  established  guidelines. 
This  rule  is  necessary  to  allow 
establishment  of  season  bag  limits  and, 
thus,  harvest  at  levels  compatible  with 
populations  and  habitat  conditions. 
EFFECTIVE  DATE:  This  rule  takes  effect 
on  October  1. 1991. 

ADDRESSES:  Comments  received  on  the 
tribal  proposals  and  special  hunting 
regulations  are  available  for  public 
inspection  during  normal  business  hours 
in  room  634-Arlington  Square  Building, 
4401  N.  Fairfax  Drive,  Arlington,  VA. 
Communications  regarding  the 
documents  should  be  addressed  to: 
Director  (FWS/MBMO),  U.S.  Fish  and 
Wildlife  Service,  room  634,  Arlington 
Square,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Keith  A.  Morehouse.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  room  634-Ariington  Square, 
Washington,  DC  20240  (703/358-1773). 
SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat.  755;  16  U.S.C.  703  et  seq.], 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  the 
zones  of  temperatures  and  for  the 
distribution,  abundance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  game  birds,  to 
determine  when,  to  what  extent,  and  by 
what  means  such  birds  or  any  part,  nest 
or  egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  August  14, 1991  Federal  Register 
(56  FR  42097).  the  U.S.  Fish  and  Wildlife 
Service  (Service)  proposed  special 
migratory  bird  hunting  regulations  for 
the  1991-92  hunting  season  for  certain 


Indian  tribes,  under  the  guidelines 
described  in  the  )une  4, 1985,  Federal 
Register  (50  FR  23467).  The  guidelines 
were  developed  in  response  to  tribal 
requests  for  Service  recognition  of  their 
reserved  hunting  rights,  and  for  some 
tribes,  recognition  of  their  authority  to 
regulate  hunting  by  both  tribal  members 
and  nonmembers  on  their  reservations. 
The  guidelines  include  possibilities  for 
(1)  On-reservation  hunting  by  both  tribal 
members  and  nonmembers.  with  hunting 
by  nontribal  members  on  some 
reservations  to  take  place  within 
Federal  frameworks  but  on  dates 
different  from  those  selected  by  the 
surrounding  State(s):  (2)  on-reservation 
hunting  by  tribal  members  only,  outside 
of  usual  Federal  frameworks  for  season 
dates  and  length,  and  for  daily  bag  and 
possession  limits;  and  (3)  off-reservation 
hunting  by  tribal  members  on  ceded 
lands,  outside  of  usual  framework  dates 
and  season  length,  with  some  added 
flexibility  in  daily  bag  and  possession 
limits.  In  all  cases,  the  regulations 
established  under  the  guidelines  would 
have  to  be  consistent  with  the  March 
10-September  1  closed  season  mandated 
by  the  1916  Migratory  Bird  Treaty  with 
Canada.  Tribes  that  desired  special 
hunting  regulations  in  the  1991-92 
hunting  season  were  requested  in  the 
March  15, 1991.  Federal  Register  (56  FR 
11336)  to  submit  a  proposal  that 
included  details  on:  (1)  Requested 
season  dates  and  other  regulations  to  be 
observed;  (2)  harvest  anticipated  under 
the  requested  regulations;  (3)  methods 
that  will  be  employed  to  measure  or 
monitor  harvest;  (4)  steps  that  will  be 
taken  to  limit  level  of  harvest,  where  it 
could  be  shown  that  failure  to  limit  such 
harvest  would  impact  seriously  on  the 
migratory  bird  resources;  and  (5)  tribal 
capabilities  to  establish  and  enforce 
migratory  bird  hunting  regulations.  No 
action  is  required  if  a  tribe  wishes  to 
observe  the  hunting  regulations  that  are 
established  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  The 
guidelines  have  been  used  successfully 
since  the  1985-86  hunting  season,  and 
they  were  made  final  beginning  with  the 
1988-89  hunting  season. 

Although  the  August  14. 1991. 
proposed  rule  included  generalized 
regulations  for  both  early  and  late 
season  hunting,  this  rulemaking 
addresses  only  the  late  season 
proposals.  Early  season  hunting  was 
addressed  in  the  rulemaking  published 
in  the  Federal  Register  on  August  30. 
1991  (56  FR  43542).  As  a  general  rule, 
early  seasons  begin  during  September 
each  year  and  have  a  primary  emphasis 
on  such  species  as  mourning  and  white- 
winged  dove.  Late  seasons  are  those 
that  begin  October  1  or  later  each  year 


and  have  a  primary  emphasis  on 
waterfowl. 

Also,  in  the  August  14, 1991,  proposed 
rule,  the  Service  pointed  out  that  duck 
hunting  regulations  likely  would 
continue  to  be  restrictive  because  of 
little  overall  improvement  in  duck 
population  status  from  last  year. 
Hunting  regulations  were  restrictive  last 
year  for  the  same  reason.  Recently 
completed  production  surveys  and  the 
projected  fall  flight  forecast  indicate 
that  the  fall  flight  of  ducks  in  1991  will 
be  unchanged  from  the  low  level  of  last 
year.  Thus,  the  established  frameworks 
are  conservative  and  late  season  duck 
hunting  regulations  are  restrictive  again 
during  the  1991-92  hunting  season. 

Comments  and  Issues  Concerning  Tribal 
Proposals 

For  the  1991-92  migratory  bird  hunting 
season,  the  Service  received  requests 
from  12  tribes  and/or  Indian  groups  that 
followed  the  June  4, 1985,  guidelines  and 
are  appropriate  for  rulemaking.  Some  of 
the  proposals  submitted  by  the  tribes 
have  both  early  and  late  season 
elements.  However,  as  noted  earlier, 
only  those  with  late  season  proposals 
are  included  in  this  final  rulemaking;  all 
12  tribes  have  proposals  with  late 
seasons. 

Comments  and  revised  proposals 
received  to  date  are  addressed  in  the 
following  section.  Because  of  the  brief 
public  comment  opportunity,  it  has  been' 
necessary  to  defer  presentation  of 
comments  received  to  this  late  season 
rule. 

Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah.  Wisconsin 

As  noted  in  the  proposed  and  early 
season  final  rule,  in  a  June  30, 1991, 
letter,  the  Wisconsin  Department  of 
Natural  Resources  (Department)  voiced 
an  overall  nonobjection  to  the  off- 
reservation  regulations  proposed  by  the 
Great  Lakes  Indian  Fish  and  Wildlife 
Commission  (GLIFWC)  for  hunting  by 
Chippewa  tribal  members.  With  regard 
to  the  GLIFWC  proposal,  the 
Department  had  no  objection  at  the 
time.  However,  the  Department  also 
reserved  the  right  to  modify  its  position 
pending  further  development  of  1991 
waterfowl  production  information. 

In  an  August  1. 1991,  letter  to  the 
Service,  the  GLIFWC  further  defined 
their  proposed  duck  hunting  regulations 
for  the  1991-92  season,  as  they  had 
stated  an  intention  to  do.  The  revised 
GLIFWC  proposal  differed  from  the 
original  only  in  respect  to  bag  limits, 
and  left  intact  season  dates  given  in  the 
proposed  rule.  The  change  in  daily  bag 
limit  provided  for  an  additional  mallard 
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dralce  and/or  wood  duck;  the  possession 
limit  changed  commensurately  vsrith 
these  2  but  other  species  and  sex 
restrictions  remained  the  same. 

The  Service's  early  season  final  rule 
restated  the  GLIFWC  explanation  that 
the  revisions  are  intended  to  provide  a 
modest  increase  in  the  opportunity  to 
realize  a  subsistence  harvest.  The 
effects  of  the  revised  proposal  are 
anticipated  to  be  minimal  because:  The 
harvest  is  said  to  be  mainly  dependent 
upon  local  birds  that  have  not  shown 
declines  in  population;  the  average 
number  of  birds  harvested  per  trip  by 
tribal  hunters  is  less  than  one;  and  the 
small  number  of  tribal  waterfowl 
hunters  and  days  spent  afield  effectively 
prohibits  any  biological  impact.  The 
GLIFWC  anticipated  that  the  increase  in 
local  harvest  would  be  less  than  100 
birds.  The  GLIFWC  also  noted  that  off- 
reservation  harvest  has  remained  small, 
not  exceeding  1500  birds  annually  since 
the  first  season  in  1985. 

In  an  August  27, 1991,  letter  to  the 
GLIFWC,  and  copied  to  the  Service,  the 
Department  responded  to  the  modified 
proposal  regarding  an  increased  mallard 
bag  limit,  and  also  to  the  white-fronted 
goose  season.  The  Department  did  not 
comment  on  the  proposal  for  an  increase 
ot  one  wood  duck  in  the  bag.  The 
Department,  while  acknowledging  that 
State  breeding  mallards  are  at  a  19-year 
high,  questions  the  GLIFWC  rationale 
for  increasing  the  mallard  bag  limit 
because  the  ceded  lands  are  in  two 
northern  survey  areas  that  had  a  12 
percent  decrease  in  breeding  birds  when 
compared  to  1990.  The  Department  also 
reviewed  the  State  situation  and  stated 
a  concern  that,  although  it  is  unknown  if 
tribal  hunters  depend  more  upon  locally 
breeding  mallards  than  nontribal 
hunters,  hen  mallards  may  still  be 
flightless  and  more  vulnerable  to  taking 
in  mid-September.  The  Department  feels 
that  added  harvest  of  this  segment  of  the 
population  could  exacerbate  the  record 
low  population  numbers  situation  with 
mallards  in  other  areas  in  recent  years, 
as  reflected  by  Service  figures  for  survey 
areas.  The  Department  also  observed 
that  the  Service,  in  setting  duck  bag 
limits,  has  not  recognized  the 
differences  in  harvest  derivation;  the 
State  prefers  that  the  GLIFWC  observe 
the  same  bag  limit  offered  the  State. 

The  Department  believed  the 
proposed  goose  seasons  to  be 
reasonable,  except  that  for  white- 
fronted  geese.  At  issue  is  the  77-day 
season  for  white-fronted  geese  that 
exceeds  the  7(>-day  final  Federal 
framework  approved  for  the  States.  The 
Department  cited  a  similar  1991  request 
for  an  extended  white-fronted  goose 


season  by  the  State  that  the  Service 
denied. 

The  GLIFWC  responded  to  the 
Department  in  a  letter  copied  to  the 
Service  dated  September  13, 1991. 
reiterating  that  there  is  little  doubt  that 
tribal  harvest  of  mallards  is  more 
dependent  on  local  than  on  transient 
birds,  because  of  the  earliness  of  the 
season.  The  GLIFWC  acknowledged  the 
reported  decrease  in  mallard  breeding 
population  numbers  in  the  Northern 
High  region  of  the  State  but  added  that 
confidence  intervals  for  these  subareas 
are  so  large  as  to  make  their  use  limited. 
The  GLIFWC  also  assured  the  State  that 
the  additional  mallard  in  the  bag  must 
be  a  drake  so  the  fear  for  added  harvest 
on  the  hen  segment  of  the  population  is 
not  justified.  The  GLIFWC  also  rebutted 
the  Department's  statement  regarding 
the  nonobservance  by  the  Ser\'ice  of  the 
derivation  of  harvest  when  setting 
regulations,  noted  above,  and  also  the 
Department's  comments  concerning  the 
length  of  the  white-fronted  goose 
season. 

The  Service  believes  that  the  issue 
has  been  adequately  explored  by  the 
Department  and  the  GLIFWC,  and 
believes  there  is  ample  reason  to  believe 
that  an  additional  drake  mallard  in  the 
tribal  daily  bag  limit  is  not  likely  to 
impact  the  State's  breeding  population 
of  mallards  to  any  ^eat  degree  under 
present  conditions.  Nevertheless,  the 
Service  reiterates  the  charge  to  the 
GLIFWC  to  be  sensitive  to  the  potential 
need  to  reduce  bag  limits  on  mallards 
and/or  wood  ducks  in  the  future  if 
indicated  by  declining  population 
numbers. 

With  regard  to  the  charge  made  by  the 
Department  that  the  Service  does  not 
recognize  differences  in  harvest 
derivation  when  setting  fiyway 
regulations,  it  is  believed  that  this  was 
meant  to  apply  strictly  to  within  fiyway 
regulations.  If  so,  this  is  largely  true. 
That  is,  the  Service  does  not  usually 
consider  local  abundance  when  setting 
fiyway-by-fiyway  bag  limits.  However, 
as  presented,  the  Service  agrees  with 
the  GLIFWC  that  the  statement  is  overly 
broad  for  the  reasons  given  by  the 
GLIFWC.  i.e.,  that  the  fiyways 
themselves  are  proof  of  a  recognition  of 
differences  in  derivation  and  also  early 
seasons  sometimes  provided  for  certain 
species.  It  is  true  also  that  recent  severe 
restrictions  in  bag  limits  are 
manifestations  of  a  recognition  that  the 
abundance  and  harvest  of  ducks  in  the 
fiyways  is  to  some  extent  affected  by 
local  breeding  conditions  in  the  prairie 
pothole  country  of  Canada  and  the  U.S. 

Geoerally,  the  Service  believes  the 
revised  GLIFWC  proposal  to  be 


reasonable  given  the  request  and  the 
justification  provided  to  support  it  The 
GLIFWC  request  falls  within  the  limits 
of  the  guidelines  established  by  the 
Service  for  approving  tril}al  migratory 
bird  hunting  regulations.  As  such,  while 
there  may  be  some  justification  for 
reducing  or  not  approving  increase  in 
bag  limits  in  the  future,  there  appears  to 
be  no  good  reason  to  not  approve  the 
GLIFWC  proposal  for  the  1991-82 
hunting  year. 

Crow  Creek  Sioux  Tribe.  Crow  Creek 
Indian  Reservation,  Fort  Thompson, 
South  Dakota,  and  the  Yankton  Sioux 
Tribe.  Marty.  South  Dakota 

In  an  August  22, 1991,  letter  to  the 
Service,  the  State  of  South  Dakota, 
Department  of  Game,  Fish  and  Parks, 
responded  to  the  proposals  for  these  2 
tribes.  For  the  Crow  Creek  Tribe,  the 
State  observed  that  the  duck  season, 
which  is  scheduled  to  start  and  close  a 
week  later  than  the  State  season,  is  apt 
to  be  a  complication  for  the  average 
hunter  but  said  the  effect  would  be 
minimal  as  long  as  hunting  is  confined 
to  trust  lands.  The  State  made  the  same 
general  comments  on  the  tribal  goose 
seasoa 

With  regard  to  the  Yankton  Sioux 
Tribe,  the  State  observed  that  a  pending 
agreement  with  the  tribe  would  state 
that  season  and  bag  limits  established 
would  be  the  same  as  the  State's,  except 
for  the  extended  goose  season  in  the 
Chalk  Rock  Colony  area.  Tribal 
regulations  for  the  duck  season  will  be 
split  into  a  Low  Plains  South  Zone  and  a 
Low  Plains  Middle  Zone. 

For  both  tribes,  the  State  was  mainly 
concerned  with  documentation  of  the 
harvest  aiui  receiving  copies  of  harvest 
survey  results,  and  also  obtaining  copies 
of  the  materials  and  methods  for 
conducting  the  surveys.  The  Service  is 
sensitive  to  the  State's  position  that 
documenting  harvest  is  an  integral  |;>art 
of  satisfying  the  guidelines  for  approving 
supplemental  seasons.  The  tribes 
recently  advised  the  Service  that  they 
would  institute  new  measures,  in  the 
form  of  waterfowl  harvest  reports  for 
individual  hunters  and  weekly  warden 
contact  reports,  to  ensure  adequate 
harvest  documentation  for  reporting  to 
the  Service  when  requesting  special 
migratory  bird  hunting  regulations.  In 
the  future,  the  Service,  will  provide 
tribal  harvest  information  to  the  South 
Dakota  Department  of  Game.  Fish  and 
Parks  on  an  as-requested  basis. 

It  should  be  pointed  out  that  the 
Service  deals  with  the  tribes  on  a 
govemment-to-govemment  basis.  The 
tribes  are  not  represented  on  the  Fiyway 
Councils.  Migratory  bird  harvest  by 
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tribal  members  is  generally  insignificant, 
in  terms  of  numbers.  However,  the  tribes 
can  and  often  do  cooperate  fully  with 
the  States  in  regulations  established  on 
reservation  and  other  lands.  The  Service 
encourages  the  States  and  the  tribes  to 
cooperate  with  each  other,  and  with  the 
Service,  to  establish  harvest  regulations 
that  are  in  the  best  interests  of  the 
migratory  bird  resource.  The  Service 
utilizes  established  guidelines  for 
determining  the  reasonableness  of  tribal 
regulations  requests  given  waterfowl 
populations  conditions  in  any  given 
hunting  year. 

In  summary,  this  rule  amends  §  20.110 
of  50  CFR  to  make  current  for  the  late 
1990-91  migratory  bird  hunting  season 
the  regulations  that  will  apply  on 
Federal  Indian  reservations,  off- 
reservation  trust  lands  and  ceded  lands. 
These  regulations  take  into  account  the 
need  to  continue  the  reduced  harvest  of 
ducks. 

Administrative  Actions  NEPA 
Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975  (40  FR 
25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9, 1988.  and  a 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16. 1988  (53 
FR  22582),  and  June  17, 1988  (53  FR 
22727).  In  addition,  an  August  1985 
environmental  assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 

Nontoxic  Shot  Regulations 

On  May  13, 1991  (56  FR  22100),  the 
Service  published  the  final  rulemaking 
on  nontoxic  shot  zoning  for  the  current 
hunting  season  and  future  years.  This 
rule,  titled  "Nationwide  Requirement  to 
Use  Nontoxic  Shot  for  the  Taking  of 
Waterfowl,  Coots  and  Certain  Other 
Species  Beginning  in  the  1991-92 
Season,"  provides  that  all  of  the 
waterfowl  harvest  beginning  this  year 
will  occur  in  nontoxic  shot  zones.  This 
final  rule  also  reminded  hunters  that 


nontoxic  shot  use  is  required  in  all  U.S. 
offshore  territorial  waters  and  for  the 
taking  of  captive-reared  mallards  on 
shooting  preserves,  in  field  trials  and  for 
bona  fide  dog  training  activities.  All  of 
the  final  hunting  regulations  covered  by 
this  rulemaking  are  in  compliance  with 
the  Service's  nontoxic  shot 
requirements. 

Endangered  Species  Act  Consideration 

Section  7  of  the  endangered  Species 
Act  provides  that,  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
(and)  shall  "insure  that  any  action 
authorized,  funded  or  carried  out  *  *  * 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
(critical]  habitat  *  *  *."  Consequently, 
the  Service  initiated  section  7 
consultation  under  the  Endangered 
Species  Act  for  the  1991-92  migratory 
bird  hunting  season  regulations. 

In  a  July  31. 1991,  biological  opinion, 
the  Division  of  Endangered  Species 
advised  the  Office  of  Migratory  Bird 
Management  of  its  conclusions  that  the 
proposed  action  will  not  affect  either 
listed  species  or  critical  habitat.  The 
Service's  biological  opinions  resulting 
from  its  consultation  under  section  7  of 
the  Endangered  Species  Act  may  be 
inspected  by  the  public  in  either  the 
Division  of  Endangered  Species  or  the 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service,  Ariington 
Square  Building,  4401  N.  Fairfax  Drive, 
Arlington,  VA.  or  write  Director 
(MBMO),  U.S.  Fish  and  Wildlife  Service. 
634  ARLSQ.  Main  Interior  Building. 
Washington,  DC  20240. 

Regulatory  Flexibility  Act,  Executive 
Orders  12291, 12612,  and  12630  and  the 
Paperwork  Reduction  Act 

In  the  March  6, 1991  Federal  Register 
(56  FR  9462),  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  and  Executive  Order  12291, 
"Federal  Regulation,"  of  February  17. 
1981.  These  included  preparing  a 
Determination  of  Effects  and  revising 
the  Final  Regulatory  Impact  Analysis, 
and  publication  of  a  summary  of  the 
latter.  These  regulations  have  been 
determined  to  be  major  under  Executive 
Order  12291.  and  they  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act.  It  has  been 
determined  that  this  rule  will  not 
involve  the  taking  of  any  property  rights, 
as  defined  in  Executive  Order  12630. 


and  will  not  have  any  significant 
federalism  effects,  under  Executive 
Order  12612.  These  determinations  are 
detailed  in  the  aforementioned 
documents  which  are  available  on 
request  from  the  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service,  room  634-Ariington 
Square.  Washington.  DC  20240.  These 
regulations  contain  no  collection  of 
information  subject  to  Office  of 
Management  and  Budget  review  under 
the  Paperwork  Reduction  Act  of  1980. 

Memorandum  of  Law 

The  Service's  Memorandum  of  Law. 
required  by  section  4  of  Executive  Order 
12291,  was  published  in  the  Federal 
Register  on  August  21, 1991  (56  FR 

41608). 

Authorship 

The  primary  author  of  this  final  rule  is 
Dr.  Keith  A.  Morehouse,  Office  of 
Migratory  Bird  Management,  working 
under  the  direction  of  Thomas  J.  Dwyer, 
Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  hunting  regulations 
for  certain  tribes  were  published  on 
August  14, 1991,  the  Service  established 
the  longest  possible  period  for  public 
comments.  In  doing  this,  the  Service 
recognized  that  time  would  be  of  the 
essence.  However,  the  comment  period 
provided  the  maximum  amount  of  time 
possible  while  ensuring  that  a  final  rule 
would  be  published. before  the  beginning 
of  the  late  hunting  season  beginning  on 
October  1, 1991. 

Under  the  authority  of  the  Migratory 
Bird  Treaty  Act  of  July  3. 1918,  as 
amended  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  the  Service  prescribes  final 
hunting  regulations  for  certain  tribes  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands),  and  ceded 
lands.  The  regulations  specify  the 
species  to  be  hunted  and  establish 
season  dates,  bag  and  possession  limits, 
season  length,  and  shooting  hours  for 
migratory  game  birds  other  than 
waterfowl. 

Therefore,  for  the  reasons  set  out 
above,  the  Service  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative  , 
Procedure  Act,  and  this  final  rule  will 
take  effect  on  October  1, 1991. 
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List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting.  Imports, 
Transportation,  Wildlife. 

Accordingly,  part  20,  subchapter  B, 
chapter  I  of  title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20— (AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Autliorily:  Migratory  Bird  Treaty  Act  sec. 
3.  Pub.  L  65-186;  40  Stat  755  (16  U.S.C.  701- 
708hl  sec.  3(h).  Pub.  L  95-616;  92  Stat  3112 
(16  U.S.C  712). 

(Note:  The  following  annual  hunting 
regulations  pro\ided  for  by  i  20.110  of  50  CFR 
part  20  will  not  appear  in  the  Code  of  Federal 
Regulations  because  of  their  seasonal  nature). 

2.  Section  20.110  is  revised  to  read  as 
follows: 

§20.110    Saasons,  UmiU  and  other 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Territory,  and  ceded 
lands.     I 

(aj  Colorado  River  Indian  Reser\'ation. 
Parker,  Arizona  (Tribal  Members  and 
Nonmembers) 

Ducks 

Season  Dates:  Begin  October  11.  end 
October  20, 1991;  then  begin  November 
18, 1991.  end  January  5, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4,  and  the  possession 
limit  is  A. 

Coots 

Season  Dates:  Begin  October  12, 1991. 
end  January  5, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25,  and  the  possession 
limit  is  Umited  to  the  daily  bag  (25). 

Geese 
Canada  Ceese 

Season  Dates:  Begin  October  25, 1991, 
end  January  19, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  2,  and  the  possession 
limit  is  4. 

White-fronted  Geese:  The  1991-92 
season  for  this  species  is  closed. 

White  Geese 

Season  Dates:  Begin  October  25, 1991, 
end  January  19, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3,  and  the  possession 
limit  is  6. 

Mourning  Doves 

Season  Dates:  Begin  November  17, 
end  December  31. 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10,  and  the  possession 
limit  is  20. 


General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20,  regarding 
shooting  hours  and  manner  of  taking.  A 
valid  Colorado  River  Indian  Reservation 
Hunting  Permit  is  required  before  the 
taking  of  wildlife  and  to  be  in 
possession  while  hunting.  Any  person 
transporting  game  birds  off  the  Colorado 
River  Indian  Reservation  must  have  a 
valid  transport  declaration  form.  Forms 
can  be  obtained  at  the  Fish  and  Game 
Office  or  the  Security  Station.  Other 
special  regulations  established  by  the 
Colorado  River  Indian  Tribes  also  apply 
on  the  reservation. 

(b)  Crow  Creek  Sioux  Tribe,  Crow 
Creek  Indian  Reservation,  Fort 
Thompson,  South  Dakota  (Tribal 
Members  and  Nonmembers) 

Ducks 

Season  Dates:  Begin  October  19,  end 
November  30, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3,  and  the  possession 
limit  is  6. 

Dark  Geese 

Canada 

Season  Dates:  Begin  October  12, 1991, 
end  January  5, 1992. 

Daily  Bag  and  Possession  Limits:  For 
that  portion  of  the  season  prior  to 
November  17,  the  daily  bag  and 
possession  limits  are  1  and  2, 
respectively;  beginning  on  November  17 
and  for  the  remainder  of  the  season  the 
daily  bag  and  possession  limits  are  2 
and  4,  respectively. 

White-fronted  Geese 

Season  Dates:  Begin  October  12, 1991. 
end  January  5, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  1,  and  the  possession 
limit  is  2. 

Light  Geese 

Season  Dates:  Begin  October  12, 1991, 
end  January  5, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  7,  and  the  possession 
limit  is  14. 

General  Conditions:  The  waterfowl 
hunting  regulations  established  by  this 
final  nde  apply  only  to  tribal  and  trust 
lands  within  the  external  boundaries  of 
the  reservation.  Tribal  and  nontribal 
hunters  will  comply  with  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or  over 
must  carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp] 


signed  in  ink  across  the  face.  Special 
regulations  established  by  the  Crow 
Creek  Sioux  Tribe  also  apply  on  the 
reservation. 

(c)  Great  Lakes  Indian  Fish  and 
Wildlife  Commission,  Odanah. 
Wisconsin  (Tribal  Members  Only) 

Ducks 

Michigan,  1842  Treaty  Zone: 
Season  Dates:  Begin  October  5,  end 

November  3, 1991. 
Daily  Bag  Limit  The  daily  bag  limit  is 

3. 

Michigan,  1836  Treaty  Zone 

Season  Dates:  North  Zone,  begin 
October  5  and  end  November  3, 1991; 
Middle  Zone,  begin  October  12  and  end 
November  10;  South  Zone,  begin 
October  19  and  end  November  14. 1991. 
then  begin  November  29  and  end 
December  1, 1991. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
3. 

Mergansers 

Michigan.  1842  Treaty  Zone: 
Season  Dates:  Begin  October  5,  end 

November  3, 1991. 
Daily  Bag  Limit:  The  daily  bag  limit  is 

5,  including  no  more  than  1  hooded 

merganser. 

Michigan,  1836  Treaty  Zone 

Season  Dates:  North  Zone,  begin 
October  5.  end  November  3;  Middle 
Zone,  begin  October  12,  end  November 
10;  South  Zone,  begin  October  19,  end 
November  14,  and  then  begin  November 
29,  end  December  1, 1991. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5,  including  no  more  than  1  hooded 
merganser. 

Canada  Geese 

Michigan,  1842  Treaty  Zone: 
Season  Dates:  Same  season  dates  and 

length  selected  by  the  State  of  Michigan 

for  each  zone  in  this  area. 
Daily  Bag  Limit:  The  daily  bag  limit  in 

5. 
Michigan.  1836  Treaty  Zone: 
Season  Dates:  Same  season  dates  and 

length  selected  by  the  State  of  Michigan 

for  each  zone  in  this  area. 
Daily  Bag  Limit:  The  daily  bag  limit  is 

2  or  3,  depending  upon  the  State  hunting 

zone  in  which  the  Treaty  Zone  is 

located:  see  State/tribal  regulations. 

Other  Geese  (Blue.  Snow,  and  White- 
fronted) 

Michigan,  1842  Treaty  Zone: 
Season  Dates:  Same  season  dates  and 

length  selected  by  the  State  of  Michigan 

for  each  zone  in  this  area. 
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Daily  Bag  Limit:  The  daily  bag  limit  is 
7  minus  the  number  of  Canada  geese 
taken,  including  no  more  than  2  white- 
frontpd. 

Michigan.  1836  Treaty  Zone: 

Season  Dates:  Same  season  dates  and 
length  selected  by  the  State  of  Michigan 
for  each  zone  in  this  area. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
7  minus  the  number  of  Canada  geese 
taken,  including  no  more  than  2  white- 
fronted. 

Coots  and  Common  Moorhens 
(Gallinule) 

Michigan,  1842  Treaty  Zone: 

Season  Dates:  North  Zone,  begin 
October  5.  end  November  3;  Middle 
Zone,  begin  October  12.  end  November 
10;  South  Zone,  begin  October  19.  end 
November  14.  then  begin  November  29, 
end  December  1, 1991. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
20.  singly  or  in  the  aggregate. 

Michigan,  1836  Treaty  Zone: 

Season  Dates:  North  Zone,  begin 
October  5.  end  November  3;  Middle 
Zone,  begin  October  12,  end  November 
10;  South  Zone,  begin  October  19.  end 
November  14,  then  begin  November  29, 
end  December  1, 1991. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
15. 

General  Conditions:  (i)  While  hunting 
waterfowl,  a  tribal  member  must  carry 
on  his/her  person  a  valid  tribal 
waterfowl  hunting  permit. 

(ii)  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of  chapter 
10  of  the  Model  Off-Reservation  Code. 
This  Model  Code  was  the  subject  of  the 
stipulation  in  Lac  Courte  Orielles  v. 
State  of  Wisconsin  regarding  migratory 
bird  hunting.  Except  as  modified  by  the 
Service  rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements,  50  CFR 
part  20,  and  shooting  hour  regulations  in 
50  CFR  part  20,  subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting. 

(iii)  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

(iv)  Minnesota  and  Michigan — Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Minnesota  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  M.  S.  100.29,  Subd.  18  (duck 
blinds  and  decoys).  Tribal  members 
hunting  in  Michigan  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  Michigan  law  regarding  duck 
blinds  and  decoys. 


(v)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  specified. 

(vi)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with  Sec.  NR 
19.12,  Wis.  Adm.  Code.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  an  off- 
reservation  bag  or  possession  limit. 

(d)Jicarilla  Apache  Tribe,  Jicarilla 
Indian  Reservation,  Dulce,  New  Mexico 
(Tribal  Members  and  Nonmembers) 

Ducks,  (Including  Mergansers) 

Season  Dates:  Begin  October  5,  end 
November  30, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4,  and  the  possession 
limit  is  8.  No  canvasbacks  are  allowed 
in  the  bag. 

Geese:  The  1991-92  goose  season  is 
closed. 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  older  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp]  singed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Jicarilla  Tribe  also  apply  on  the 
reservation. 

(e)  Navajo  Indian  Reservation,  Window 
Rock,  Arizona  (Tribal  Members  and 
Nonmembers) 

Ducks 

Season  Dotes:  Begin  October  5,  end 
December  1, 1991. 

Daily  Bag  and  Possession  Limits:  The 
bag  limit  is  4.  Of  this  number:  No  more 
than  1  may  be  a  pintail;  no  more  than  2 
may  be  canvasbacks  or  2  may  be 
redheads,  or  one  of  each  of  these 
species;  and  may  include  up  to  3 
mallards,  only  one  of  which  may  be  a 
female.  The  possession  limit  is  twice  the 
daily  bag  limit  for  each  species. 

Canada  Geese 

Season  Dates:  Begin  December  14, 
1991.  end  January  5. 1992. 


Daily  Bag  and  Possession  Limits:  The 
bag  limit  is  2,  and  the  possession  limit  is 
restricted  to  the  daily  bag  (2). 

Coots  and  Common  Moorhens 

Season  Dates:  Begin  October  5.  end 
December  1. 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25  singly  or  in  the 
aggregate,  and  the  possession  limit  is 
restricted  to  the  daily  bag  limit  (25). 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20,  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (duck 
stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

(f)  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin  (Tribal 
Members) 

Duck 

Season  Dates:  Begin  October  5,  end 
October  13, 1991;  begin  October  19,  end 
November  8, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3,  and  the  possession 
limit  is  8. 

General  Conditions:  Tribal  members 
are  required  to  have  their  tribal 
Identification  Card  and  Sportsman 
License  on  their  person  while  hunting  on 
the  reservation.  Other  regulations  are 
enforced  by  the  Oneida  Conservation 
Department  within  the  original 
reservation  boundaries. 

(g)  Penobscot  Indian  Nation,  Old  Town, 
Maine  (Tribal  Members  and  Non-Tribal 
Hunters) 

Ducks 

Season  Dates:  Begin  October  7,  end 
October  28, 1991;  begin  November  7,  end 
November  16, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3,  and  the  possession 
limit  is  6. 

Geese 

Canada: 

Season  Dates:  Begin  October  1,  end 
December  9, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3,  and  the  possession 
limit  is  6, 

White: 

Season  Dates:  Begin  October  1, 1991, 
end  January  15, 1992. 
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Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  5.  and  the  possession 
limit  is  la 

General  Conditions:  (i)  When  the 
sustenance  and  Maine's  general 
waterfowl  season  overlap,  the  daily  bag 
limit  for  tribal  members  is  the  smaller  of 
the  two  daily  bag  limits. 

(ii)  Tribal  members  shall  comply  with 
all  basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20,  except 
that  when  sustenance  hunting  tribal 
members  shall  be  permitted  to  hunt  one- 
half  hour  before  sunrise  to  one-half  hour 
after  sunset. 

(iii)  Each  tribal  waterfowl  hunter  16 
years  of  age  or  over  must  possess  and 
carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp), 
signed  in  ink  across  the  face. 

(iv)  Special  regulations  established  by 
the  Penobscot  Indian  Nation  also  apply 
in  Penobscot  Indian  Territory. 

(h)  Confederated  Saiish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana  (Nontribal  Members) 

Ducks  (Including  Mergansers) 

Season  Dates:  Begin  October  5.  end 
October  20;  begin  November  5,  end 
December  1, 1991;  and  begin  December 
14,  end  December  29. 1991'. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4.  and  the  possession 
limit  is  8. 

Coots 

Season  Dates:  Begin  October  5.  end 
October  20;  begin  November  5.  end 
December  1, 1991;  and  begin  December 
14,  end  December  29. 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25,  and  the  possession 
limit  is  limited  to  the  daily  bag  (25). 

Geese:    1 1 

Dark  " 

Season  Dates:  Begin  September  28, 
end  December  29, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  2,  and  the  possession 
limit  is  4. 

White: 

Season  Dates:  Begin  September  28. 
end  December  29, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3.  and  the  possession 
limit  is  6. 

Special  Exception  For  Geese:  A 
upecial  early  closure  for  goose  hunting 
may  begin  at  sunset,  December  1. 1991. 
within  the  following  area  or  some 
portion  therein:  Beginning  at  Poison, 
thence  north  along  U.S.  Highway  93  to 
Irvine  Flats  Road,  thence  west  along 
Irvine  Flats  Road  to  Irvine  Divide, 
thence  south  along  the  Salish  Mountains 
Divide  to  its  intersection  with  the 


Ronan-Hot  Springs  Road,  thence  east  to 
Sloan's  Bridge  along  Sloan  Road  to  its 
intersection  with  Round  Butte  Road, 
thence  east  along  Round  Butte  Road  to 
Valley  View  Road,  thence  north  along 
Valley  View  Road  to  its  intersection 
with  Kerr  Dam  Road,  thence  north  and 
east  to  Poison,  the  point  of  beginning. 
Lands  outside  those  boundaries  will 
close  to  Canada  goose  hunting  at  sunset 
on  December  29, 1991. 

General  Conditions,  (i)  Nontribal 
hunters  will  comply  with  all  basic 
Federal  migratory  bird  hunting 
regulations  contained  in  50  CFR  part  20 
regarding  shooting  hours  and  manner  of 
taking.  In  addition,  each  waterfowl 
hunter  16  years  of  age  or  older  must 
carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp] 
signed  in  ink  across  the  face.  Special 
regulations  established  by  the 
Confederated  Salish  and  Koctenai 
Tribes  also  apply  on  the  reservation. 

(ii)  Regulations  require  that  the 
maximum  number  of  geese  in  the  daily 
bag  and  possession  limits  be  restricted 
to  six  (6]  birds. 

fi)  Shoshone-Bannock  Tribes.  Fort  Hall 
Indian  Reservation,  Fort  Hall.  Idaho 
(Nontribal  Members) 

Ducks 

Season  Dates:  Begin  October  26.  end 
December  23. 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4.  and  the  possession 
limit  is  8. 

Mergansers 

Season  Dates:  Begin  October  28.  end 
December  23. 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  5,  and  the  possession 
limit  is  10. 

Coots 

Season  Dates:  Begin  October  26.  end 
December  23. 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10.  and  the  possession 
limit  is  20. 

Geese 

Season  Dates:  Begin  October  12, 1991 
end  January  12. 1992. 

Daily  Bag  and  Possession  Limits:  The 
bag  limit  is  3  in  the  aggregate  of  all 
species,  and  the  possession  limit  is  6. 

Common  Snipe 

Season  Dates:  Begin  October  26,  end 
December  23. 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  8,  and  the  possession 
limit  is  16. 

General  Conditions:  Nontribal  hunters 
will  comply  with  all  basic  Federal 


migratory  bird  hunting  regulations  in  50 
CFR  Part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
water  fowl  hunter  16  years  of  age  or 
older  must  have  in  his/her  possession  a 
valid  Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  face.  Other 
regulations  established  by  the 
Shoshone-Bannock  Tribes  also  apply  on 
the  reservation. 

(J)  Tulalip  Tribes  of  Washington. 
Tulalip  Indian  Reservation.  Marysville. 
Washington  (Non-Tribal  Hunters) 

Ducks 

Season  Dates:  Begin  October  12,  end 
October  20, 1991;  then  begin  November 
17, 1991,  end  January  5. 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4.  and  the  possession 
limit  is  8. 

Coots 

Season  Dates:  Begin  October  12,  end 
October  20, 1991;  then  begin  November 
17, 1991.  end  January  5. 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25,  and  the  possession 
limit  is  restricted  to  a  daily  bag  limit 
(25). 

Geese 

Season  Dates:  Begin  October  19. 1991, 
end  January  19. 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3,  and  the  possession 
limit  is  6. 

Brant 

Season  Dates:  Begin  December  7.  end 
December  22, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  2,  and  the  possession 
limit  is  4. 

Snipe 

Season  Dates:  Begin  October  12,  end 
October  20, 1991:  then  begin  November 
17, 1991,  end  January  5, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  and  the  possession 
limit  is  12. 

General  Conditions:  All  hunters  are 
required  to  adhere  to  shooting  hour 
regulations  of  one-half  hour  before 
sunrise  to  sunset,  and  a  number  of  other 
special  regulations  enforced  by  the 
tribes. 

(k)  Fort  Apache  Indian  Reservation. 
Whiteriver,  Arizona  (Tribal  Members 
and  Nonmembers) 

Ducks.  (Including  Mergansers) 

Season  Dates:  Open  November  9, 
1991,  close  January  5, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  of  which:  no  more 
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than  2  may  be  redheads  or  2  may  be 
canvasbacks  (or!  of  each);  no  more 
than  1  of  which  may  be  pmtaih  and  no 
more  than  3  of  which  may  be  maHards, 
indodhig  no  more  than  1  hen  mallard 
The  possession  Ihnit  is  fwice  the  daily 
bag  limit,  but  may  not  include  more  than 
1  daily  bag  Hmit  that  has  been  taken  in 
any  1  day. 

Coots,  Moorhens  and  Gallinutes 

Season  Dates:  Open  November  9, 
1991.  close  January  5. 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  hmit  is  25,  singly  or  in  the 
aggregate.  The  possession  limit  is  twice 
the  dai^  bag  limit,  but  may  not  include 
more  than  1  daily  bag  hmif  that  has 
been  taken  in  any  1  day. 

Canada  Geese 

Season  Dates:  Open  November  16, 
1991.  close  January  S.  1992. 

Bagaad  Possesakm  Limits:  The  daily 
bag  limit  is  2.  and  the  possession  limit  is 
4  after  the  first  day. 

Generai  Coaditions:  (i)  The  area  open 
to  hunting  in  the  above  seasons  consists 
of.  The  entire  length  of  the  Black  and 
Salt  Rivers  forming  the  southern 
boundary  of  the  reservation;  the 
Whiteriver.  extending  from  the  Canyon 
Day  Stockman  Station  to  the  Salt  Riven 
and  aX\  stock  ponds  located  within 
Wildlife  Management  Units  4,  6  and  7. 
The  remaining  reservation  waters  will 
be  closed  to  waterfowl  hunting  during 
the  1991-92  hunting  season. 

(ii)  Tribal  and  nontribal  hunters  will 
comply  with  ai}  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20  regarding  shooting  hours  and  maimer 
of  taking. 

(iii>  See  other  special  regulation* 
established  by  the  White  Mountain 
Apache  Tribe  that  apply  oo  the 
reservation,  available  from  the 
reservation  Game  and  Fish  Department. 


(i)  Yankton  Simm  Tribe,  h/tacty.  South 
Dakota  (Tribal  Members  and 
Nonmembers) 

Ducks,  iacbidiag  Mefgansera 

Season  Dates:  Low  Plains  South  Zone, 
begin  October  26,  end  December  3. 1991; 
Low  Plains  Middle  Zone,  begin  October 
12.  end  November  19. 1991. 

DaiJy  Bag  and  Poasesaioa  Limits:  The 
daily  bag  limit  is  3.  and  the  possession 
limit  is  6. 

Coots 

Seaaoa  Dates:  Low  Plains  Soudi  Zone, 
begin  October  26.  end  Deeember  3. 1901; 
Low  Plains  Middle  Zone,  begin  October 
12,  end  Novcoiberlft  1«§1. 

Daily  Bag  aad  Possession  Limits:  The 
daily  bag  limit  is  15,  and  the  possession 
limit  is  30. 

Swans:  The  swan  season  and  bag 
limits  are  in  aecortlaace  with  those  set 
by  the  »ate  of  South  Dakota,  for  both 
tribal  and  nonlhbai  hunters. 

Canada  Geese  (Nontribal) 

Season  Dates:  Begin  October  5,  end 
December  22, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  1  from  October  5 
through  November  8.  and  2  from 
November  9  through  December  22.  The 
possession  limits  are  twice  the  daily  bag 
limits  for  each,  hunting  period  given 
above. 

White-fronted  Ceeae  (Nontribal) 

Season  Dates:  Begin  October  5,  end 
December  22. 1991. 

Daily  Bag  and  Possession  Limits:  The 
daiLy  bag  limit  is  V  and  the  possession 
limit  is  2. 

Canada  and  Wbitm-Fraated  Geese 
(Tribal) 

Season  Dates:  Begin  October  19. 1991, 
end  January  12, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  1  Canada  goose  and  1 
white-fronted  goose  from  October  19 
through  November  15, 1991.  The  daily 
bag  limit  from  November  16. 1991. 


through  January  12, 1992.  is  either  2 
Canada  geese  or  1  Canada  goose  and' 1 
white  fronted  goose.  The  possession 
limits  are  twice  the  daily  bag  limits. 

Whit^  Geese  (NoatribaJ) 

Season  Dates:  Begin  Ot:tober  5,  end 
December  22. 1991. 

Daily  Bag  and  Possession-  Umits:  The 
daily  bag  limit  is  7,  and  the  possession 
limit  is  14. 

White  Geese  (Tribal} 

Season  Dates:  Open  Oetober  19, 1991, 
close  January  12, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  hmit  is  5,  and  the  possession 
limit  is  10. 

General  Condkioae.'P'i  For  tPiftaf  and 
nontribal  hunters,  a  speciaf  e?ttended 
goose  season  will  be  held  in  the  Chalk 
Rock  Colony  firea  of  the  Yankton  Sioux 
Reservation.  This  season  begins  at  the 
close  of  the  regular  goose  season, 
December  23, 1901,  in  Goose  Hunting 
Unit  2  and  extends  through  January  12. 
1992.  Information  oo  this  special  season, 
including  bag  limits  and  other 
regulations,  may  be  obtained  from  the 
BurecHi  of  Indian  Affairs  Office  in 
Wagner,  South  Dakota. 

(ii)  The  waterfowl  hunting  regulations 
established  by  this  final  rule  apply  to 
tribal  and  trust  lands  within  the  external 
boundaries  of  the  reservctaon.  Tribai 
and  nontribal  hunters  will  comply  with< 
ell  basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  Ift 
years  of  age  or  elder  must  carry  on  his/ 
her  person  a  valid  Minatory  Bird 
Hunting  and  Conservation  Stamp  (Du«k 
Stamp)  signed  in  ink  across  the  face. 
Special  regulations  est&biisbed  by  the 
Yankton  Sioux  Tribe  also  apply  on  the 
reservation. 

Dated:  September  25. 1991;. 
Richard  N.  Smith, 
Director,  Fish  <md  WUdlift  Service. 
(PR  Doc  91-23523  Filed  »-3S-«vaB4Sam| 
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UMI 


DEPARTMENT  OF  THE  INTERIOR 

50  CFR  Part  17 

RIN  101S-AB38 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  List  tt\9  Plant 
Cryptantha  crassipes  (Tertingua  Creek 
Cat's-eye)  as  Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
;  Service)  determines  the  plant 
Cryptantha  crassipes  (Terlingua  Creek 
cat's-eye),  to  be  an  endangered  species 
ander  the  authority  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
This  plant  is  known  from  six  sites  in 
Brewster  County,  Texas.  The  6 
populations  consist  of  less  than  3,800 
;>lants.  The  plants  are  impacted  by  road 
construction,  cattle  trampling,  and  off- 
load vehicle  (ORV)  use.  This  action  will 
mplement  Federal  protection  provided 
py  the  Act  for  Terlingua  Creek  cat's-eye. 
Critical  habitat  is  not  being  designated. 
£FFECnvE  date:  October  30, 1991. 
addresses:  The  comijlete  file  for  this 
'ule  will  be  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Field  Office, 
Corpus  Christi  State  University,  6300 
Ocean  Drive,  Corpus  Chnsti,  'Texas 
78412. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Clayton,  at  the  above  address 
(512/888-3346  or  FTS  529-^346). 
SUPPLEMENTARY  INFORMATION: 

Background 

Cryptantha  crassipes  is  a  narrow 
endemic  that  occurs  in  Brewster  County, 
Texas.  The  species  grows  on  xeric, 
gypaiferous,  chalky  shales  on  kwM, 
rounded  hills  and  gentiy  slopes  in  the 
Trana-Pecos  shfub  savannah.  The 
climate  is  arid,  with  late  summer  rains. 
The  plants  grow  in  &dl  aunli^t  and 
receive  additional  heat  from  the  soil 
substrate  (Poole  1987).  The  plants  occur 
between  960  and  1,010  meters  (3,150  and 
3,320  feet),  in  elevation  and  are  a 
component  of  an  edaphic  climax 
community  (Poole  1987).  Associated 
species  include  Eriogonum  havardii 
(Havard  buckwheat).  Euphorbia 
perennans  (perennial  spurge),  acacia 
schottii  (Schott  acacia),  Anulocaulis 
leiosolenus  (gypsum  ringstem).  Ephedra 
sp.  (Mormon  tea),  Larrea  tridentata 
(creosote),  Chrysactinia  mexicana 
(damianita),  Dalea  formosa  (feather 
dalea),  Krameria  glandulosa  (range 
ratany),  and  Tiquilia  hispidissima. 


Cryptantha  croBsipes  is  a  pereoaial 
growing  ep  to  two  feet  tall,  silvery 
overall,  with  a  dense  mound  of  leaves  at 
the  plant's  base.  The  stems  are  slender, 
erect,  hairy,  and  bristly.  Leaves  are 
narrow  and  whitish  with  hairs  aad 
bristles;  at  the  plant's  base,  leaves  are 
up  to  8  centimeters  (cm)  (3  inches)  long 
and  to  0.64  cm  (0.25  inch)  wide.  There 
are  several  stem  leaves  that  become 
narrow  at  the  apex.  The  flower  duster  is 
terminal  and  2.5  cm  (1  inch)  in  diameter. 
The  flowers  are  white,  with  yellow 
knobs  rising  above  the  laid-back  white 
petals.  The  hairy  fruit  consists  of  four 
egg-shaped  nutlets.  Flowering  occurs 
from  late  March  to  early  June,  and 
fruiting  occurs  from  April  to  July  (Poole 
1987). 

Six  populations  are  presently  known, 
all  on  private  land  in  Brewster  County, 
Texas.  All  populations  appeared  to  be 
healthy  and  vigorous  in  1987  (Poole 
1987).  The  six  known  populations 
consist  of  less  than  one  hundred  to  a 
few  thousand  plants  scattered  over  sites 
of  up  to  175  acres  in  size.  Among  these 
populations,  there  is  a  total  of  about 
3,754  individuals.  All  individuals 
observed  have  been  mature.  No 
seedlings  or  juveniles  have  been  seen. 
Although  the  presence  of  immature 
fruits  and/or  flowers  was  documented 
in  the  1987  status  report,  no  seed 
dispersal  was  observed.  The  population 
biology  of  the  species  is  unknown  (Poole 
1987). 

Cryptantha  crassipes  was  first 
discovered  by  V.L  Cory  in  the  late 
1930's  in  Brewster  County,  Texas.  I.M. 
Johnston  described  the  species  ia  1938. 
The  species  has  been  coUected 
infrequently.  No  other  historical 
occurrences  are  known  (Poole  1967). 

Federal  government  actions  on  this 
species  began  with  Section  12  of  the  Act 
of  1973  (18  U.S.C  1531  et  seq.),  which 
,  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  This 
report  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975,  the 
Service  published  a  notice  (40  PR  27823) 
that  formally  accepted  the  Smithsonian 
report  as  a  petition  within  the  context  of 
Section  4(c)(2),  now  Section  4(bK35(A). 
of  the  Act  and  of  its  intention  thereby  to 
review  the  status  of  those  plants. 
Cryptantha  crassipes  was  included  as 
"threatened"  in  the  July  1, 1975,  petition. 

On  December  15, 1980,  the  Service 
published  a  revised  notice  of  review  for 
native  plants  in  the  Federal  Registnr  [45 
FR  82480);  C.  crassipes  was  included  in 
that  notice  as  a  Category  2  species, 
which  means  that  information  indicates 
that  proposing  to  list  the  species  as 


endangered  or  threatened  is  possibly 
appropriate,  but  conclusive  data  on 
Illogical  vulnerability  and  threats  are 
not  currently  available  to  support  a 
proposed  rule.  The  1985  plant  notice  of 
review  (50  FR  39526)  maintained  C. 
crassipes  in  Category  2.  The  1990  plant 
notice  of  review  (55  FR  6197)  lists  it  in 
Category  1,  which  means  the  Service 
currenlly  has  substantial  biological 
information  to  support  a  proposed  rule 
to  list  as  endangered  or  threatened.  A 
proposed  nde  to  list  this  species  as 
endangered  was  published  on  April  13 
198U  (55  FR  13919). 

Swnmary  of  Comments  and 
Recommendations 

In  the  April  13, 1990,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  state 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  was  published  in  the 
Alpine  Avalanche  on  May  17, 1990. 

One  comment  was  received  from  the 
EHrector  of  the  Property  Owners 
Association  of  a  ranch  where  some  of 
the  identified  populations  of  the  species 
occurs,  and  is  discussed  below: 

Issue  1:  The  commenter  stated  that 
road  construction,  cattle  grazing,  and 
ORV  use  are  not  occurring  on  the  ranch 
at  present.  Response:  The  Service 
evaluates  past,  present,  and  future 
threats  to  the  species  when  determining 
to  list  a  species  as  endangered  or 
threatened.  According  to  the  status 
report  on  C.  crassipes  (Poole  1987),  road 
construction,  cattle  grazing,  and  ORV 
use  have  had  negative  impacts  on  this 
species  in  the  past,  and  may  constitute 
future  threats.  Although  road 
construction,  cattle  grazing,  and  ORV 
use  are  not  occurring  on  the  ranch  at 
present,  they  may  be  occurring  at  other 
locations  where  the  species  exists.  The 
small  population  numbers,  limited 
distribution,  and  lack  of  protection  are 
additional  threats  to  this  species.  Recent 
information  (Poole,  Texas  Parks  and 
Wikllife  Department  pers.  comm.,  1990) 
indicates  that  C  crassipes  also  occurs 
on  private  tracts  of  land  adjacent  to  the 
ranch.  Apparently  these  tracts  are 
unfenced  and  some  grazing  is  occurring. 

Issue  2:  The  commenter  suggested  that 
many  areas  on  the  ranch  appear  to  be 
suitable  for  C.  crassipes.  He  suggested 
that  the  Service  conduct  additional 
surveys  for  the  plant  on  the  ranch  and 
OQ  Big  Bend  National  Park  (Park). 
Response:  Because  this  species  is  only 
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found  in  sites  with  specific  geological 
characteristics,  any  other  likely 
locations  must  have  identical  geology. 
Poole  (pers.  comm.,  1990)  has  looked  at 
the  ranch  and  95  percent  of  it  is  not  the 
right  habitat  for  C.  crassipes.  However, 
the  six  known  localities  all  occur  within 
a  4-mile  radius.  No  other  extirpated  or 
historical  occurrences  are  known.  Poole 
looked  for  suitable  habitat  within  the 
Park  but  did  not  find  any.  The  Park  does 
not  have  a  specimen  in  the  herbarium. 
No  historical  occurrences  are  known 
from  the  Park.  Because  of  the  habitat 
specificity  of  C.  crassipes.  it  is  highly 
unlikely  that  the  species  occurs  in  the 
Park  (Poole  19871. 

Issue  3:  The  conunenter  believes  that 
the  proposed  rule  is  premature, 
arbitrary,  and  is  not  based  on  current  or 
comprehensive  data.  Response:  A  status 
report  was  completed  on  this  species  by 
Poole  (1987).  The  available  scientific 
and  commercial  information  in  the 
status  report  fully  supports  listing  of  C 
crassipes  as  endangered. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  C.  crassipes  should  be  classified  as 
an  endangered  species.  Procedures 
found  at  section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  C.  crassipes  I.M. 
Johnston  (Terlingua  Creek  cat's-eye)  are 
as  follows: 

A.  The  present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

A  private  resort  has  been  selling  small 
tracts  in  Brewster  County,  including 
areas  that  contain  populations  of  C. 
crassipes.  More  than  90  percent  of  the 
lots  in  the  resort  are  sold.  If  any  of  the 
numerous  landowners  decide  to  develop 
their  property,  some  of  the  sites  or  some 
of  the  plants  could  be  destroyed.  The 
numerous  roads  constructed  by  the 
resort  probably  destroyed  some 
individual  plants,  as  the  roads  cut 
through  several  of  the  population  sites. 
Additional  road  construction  or 
maintenance  could  possibly  eliminate 
more  plants  in  the  area. 

Cryptantha  crassipes  is  not  known  to 
be  palatable  to  livestock  even  though 
grazing  occurs  in  the  area.  Livestock 
may  have  a  negative  impact  on  this 


species  through  trampling  and  surface 
disturbance. 

The  barren  landscapes  that  support  C. 
crassipes  are  potential  abuse  areas  for 
ORVs.  Several  hills  around  the  closest 
town  are  already  crisscrossed  with  ruts 
from  vehicle  traffic.  A  few  sites  of  C. 
crassipes  already  have  one  or  two  sets 
of  tracks.  O^-road  vehicles  destroy 
plants,  create  surface  disturbances,  and 
increase  habitat  erosion,  all  of  which 
are  detrimental  to  seedling 
establishment  and  growth. 

Clay  (bentonite)  mining  occurs  north 
of  C.  crassipes  sites.  It  is  unknown 
whether  C.  crassipes  sites  have 
economic  value  for  mining  or  contain 
bentonite. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

None  known.  Because  of  its  rarity,  C. 
crassipes  is  of  interest  to  botanists  and 
other  rare  plant  enthusiasts.  Therefore, 
collection  of  the  plant  is  a  minor  but 
present  threat. 

C.  Disease  or  Predation 
None  has  been  observed. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

There  are  no  existing  Federal  or  state 
laws  that  protect  C.  crassipes.  The  Act 
would  provide  protection  and  encourage 
active  management  through  the 
"Available  Conservation  Measures" 
discussed  below. 

K  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Cryptantha  crassipes  is  a  narrow 
endemic  that  is  substrate  specific.  The 
recent  status  survey  (Poole  1987) 
documented  only  mature  plants.  No 
seedlings  were  observed.  Seedling 
establishment  for  desert  plants  is  often 
episodic  and  infrequent.  Therefore,  any 
threats  that  destroy  existing  plants 
could  lead  to  extinction  of  the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  C.  crassipes  as 
endangered.  The  six  populations  of  C. 
civssipes  are  vulnerable  to  damage  from 
road  construction,  development, 
livestock  trampling,  and  ORV  use.  The 
species  is  not  protected  by  Federal  or 
state  law.  Critical  habitat  is  not  being 
proposed  for  the  reasons  discussed 
below. 


Ciiticai  Habitat 

Section  4(a)(3)  of  the  Act  requires,  to 
the  maximum  extent  prudent  and 
determinable,  that  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  No 
direct  attention  should  be  drawn  toward 
the  species  or  its  location.  Any  type  of 
publicity  on  this  species  could  make  it 
susceptible  to  increased  visitation  or   ' 
collection,  which  would  be  detrimental 
to  the  survival  of  this  rare  endemic.  As 
discussed  under  Factor  B  in  the 
Summary  of  Factors  Affecting  the 
Species,  taking  is  a  minor  but  present 
threat  to  C.  crassipes.  The  taking  of 
plants  is  difficult  to  enforce,  and  is 
regulated  by  the  Act  only  in  cases  of  (1) 
removal  and  reduction  to  possession  of 
listed  plants  from  lands  under  Federal* 
jurisdiction,  or  their  malicious  damage 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  state  law  or  regulation, 
including  state  criminal  trespass  law. 
Such  provisions  are  difficult  to  enforce, 
and  publication  of  critical  habitat 
descriptions  and  maps  would  make  C 
crassipes  more  vulnerable  and  increase 
enforcement  problems. 

The  populations  of  C.  crassipes  are 
found  on  private  lands  where  Federal 
involvement  in  land-use  activities  does 
not  generally  occur.  Additional 
protection  resulting  from  critical  habitat 
designation  is  achieved  through  section 
7  consultation  process.  Since  section  7 
would  not  apply  to  the  majority  of  land- 
use  activities  occurring  within  critical 
habitat,  its  designation  would  not 
appreciably  benefit  the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection^  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  state,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  states  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
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their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2]  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
Hsted  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  There  are  no  known 
populations  of  C.  crassipes  that  either 
occur  on  Federal  land  and/or  would  be 
affected  by  activities  authorized, 
funded,  or  carried  out  by  a  Federal 
agency. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 


Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  1988 
amendments  (Pub.  L  100-478)  to  the  Act 
prohibit  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any  state 
law  or  regulation,  including  state 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  state  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  species  under 
certain  circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildhfe  Service.  P.O.  Box  3507, 
Arlington.  Virginia  22201  (703/358-2104). 

National  Enviroamentai  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act,  as  amended.  A  notice 
outlining  the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983  (48 
FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 
PART  17— lAMENDEDl 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  tide  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Boraginaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 

*  * 

(h)  * 


Endangered  and  threatened 


Species 


Scientific  name 


Common  name 


Histofic 
range 


Status      Wt)en  listed 


Critical 
hat)itat 


Special 
rules 


Boraginaceae— Borage  family: 

Cryptantha - Teriingua  Creek U.S.A.  (TX)     E 

crassipes ,. cat's^eye 


439 


NA 


NA. 


Dated:  September  20. 1991. 
Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  91-23384  Filed  9-27-91;  8:45  am) 

BltUNO  CODE  4310-SS-ll 


UMI 


DEPARTMENT  OF  THE  INTERIOR 

50  CFR  Part  17 

RIN  1018-AB42 

Endangered  artd  Threatened  Wildlife 
and  Plants;  Final  Rule  To  List  the  Plant 
Phlox  nivalis  ssp.  texensis  (Texas 
Trailing  Phlox)  as  Endangered 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  Phlox  nivalis  ssp. 


texensis  (Texas  trailing  phlox)  to  be  an 
endangered  species  under  the  authority 
of  the  Endangered  Species  Act  of  1973 
(Act),  as  amended.  This  plant  presenUy 
is  known  from  only  2  sites  in  east  Texas, 
out  of  17  sites  that  were  known 
previously.  The  species  is  threatened  by 
habitat  loss  from  housing  development, 
clearing  for  pine  plantations,  highway 
and  pipeline  construction,  and  fire 
suppression  in  a  savanna  ecosystem. 
This  action  will  implement  Federal 
protection  provided  by  the  Act  for 
Texas  trailing  phlox.  Critical  habitat  is 
not  being  designated. 
EFFECTIVE  DATE:  October  30, 1991. 
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ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment;  during  normal  business 
hours  at  the  Service's  Ecological 
Services  Field  Office,  17629  El  Camino" 
Real,  suite  211,  Houston.  Texas  77058. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathy  Nemec  (see  ADDRESSES)  at  (713) 
229-3681  or  FTS  526-6700. 
SUPPLEMENTARY  INFORMATION: 

Background 

Phlox  nfvalis  ssp.  texensis  is  a  trailing 
phlox  that  is  known  from  only  two  sites 
in  east  Texas.  The  species  is  endemic  to 
the  Big  Thicket  area  of  Texas  and 
associated  with  the  following  species: 
Fagus grandiflpra  (American  beech). 
Quercus  spp.  (oak).  Magnolia  spp. 
(magnolia),  Pinus  spp.  (pnne). 
Liquidambar  styraciflua  (American 
sweetgum).  Bothriochloa  spp. 
(beardgrass).  Carya  spp.  (hickory),  and 
Hex  vomitoria  (yaupon).  Historically, 
Texas  trailing  phlox  occurred  in  open, 
grassy,  frequently  burned,  longleaf  pine 
[Pinus  plaustris)  savanna  in  sandy  soil. 

Texas  trailing  phlox  is  a  short  (30  cm.; 
12  in.)  clumpforming,  perennial  species 
with  spreading,  evergreen  shoots.  Sterile 
shoots  have  crowded,  awl-shaped  and 
needle-like  leaves;  fertile  shoots  have 
short,  lance-shaped  leaves.  The  flowers 
occur  in  a  three-to-six  flowered  cyme: 
shoots  and  stems  are  pubescent  with 
gland-tipped  hairs.  Flowers  are  purple- 
lavender,  deep  rose,  pink,  or  white,  and 
appear  from  late  March  to  early  April. 
The  fruit  is  a  three-seeded  capsule.  Little 
is  known  about  the  reproductive  biology 
of  this  species. 

Historically,  Texas  trailing  phlox  was 
known  from  Hardin,  Tyler,  and  Polk 
Counties  in  east  Texas.  Seven  collection 
sites  were  documented  in  the  1940*8 
from  Tyler  County,  five  of  those  were 
multiple  collections,  Lundell  (1942) 
described  the  species  as  "*  *  * 
abundant  in  the  pine  lands  *  *  * 
between  Woodville  and  Warren  in  Tyler 
County."  Populations  from  the  Big 
Thicket  National  Preserve,  first 
documented  in  1948,  were  not  seen 
again  until  relocated  by  Geyata  Ajilvsgi 
in  1972  (Mahler  1980). 

Mahler  (1980)  documented  five  sites     • 
from  Hardin  and  Tyler  Counties  in  his 
status  survey.  Three  populations  of  only 
a  few  clumps  each,  were  located  within 
a  short  distance  of  each  other  in  Tyler 
County.  In  Hardin  County,  Texas 
trailing  plik>x  occurs  at  two  sites  on  and 
near  Texas  Nature  Conservancy  (TNC) 
land.  The  populations  in  Polk  County 
were  not  relocated  during  Mahler's 
status  survey  (1980). 

During  1968.  a  Texas  Natural  Heritage 
Program  botanist  relocated  2  out  of  17 


sites  documented  in  the  Heritage 
Program  data  base.  The  largest 
population  occurs  on  TNC  land  in 
Hardin  County,  where  several  hundred 
plants  are  scattered  across  a  former 
slash  pine  plantation  in  a  sandy  soil, 
fire-maintained  pine  savanna.  A  small 
population  of  only  six  flowering  plants 
occurs  at  the  edge  of  a  pine  plantation  in 
Tyler  County  (Poole,  Texas  Parks  and 
Wildlife  Department,  in  litt..  1989). 

Texas  trailing  phlox  was  first 
collected  in  Hardin  County.  Texas,  by 
Whitehouse  in  1931.  Lundell  described 
the  taxon  as  a  subspecies  of  Phlox 
nivalis  in  1942  and  elevated  it  to  the 
rank  of  species  in  1945.  Wherry  (1955)  in 
his  monograph  of  Phlox  and  systematic 
treatment  for  the  Flora  of  Texas  (1966). 
recognized  the  taxon  as  a  subspecjes  of 
Phlox  nivalis. 

Texas  trailing  phlox  is  known  only 
from  Texas.  However,  a  disjunct 
relative.  Phlox  nivalis  spp.  nivalis, 
occurs  about  400  miles  eastward  in 
Florida.  Texas  trailing  phlox  differs  from 
this  subspecies  in  having  minute, 
glandular  hairs  (Wherry  1955). 

Section  12  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  et  seq.] 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  of  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975.  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  histitution  report  as 
a  petition  within  the  context  of  Section  4 
of  the  Act  and  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
WBthin.  On  June  16, 1976.  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1  700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  Section  4  of  the  Act. 

This  list  of  1.700  plant  taxa  was 
assembled  on  the  basis  of  comments 
and  data  received  by  the  Smithsonian 
Institution  and  tlie  Service  in  response 
to  House  Etocument  No.  94-51  and  the 
July  1. 1975.  Federal  Register 
publication.  Texas  trailing  phlox  was 
included  in  the  July  1, 1975.  notice  of 
review  and  in  the  June  16, 1976, 
proposal. 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  two  years  old  be 
withdrawTL  A  one-year  grace  period 
was  given  to  those  proposals  already 
more  than  2  years  old.  Subsequently,  on 
December  10, 1979,  (44  FR  70796),  the 
Service  published  a  notice  of  the 
withdrawal  of  the  portion  of  the  June  16, 
1976,  proposal  that  had  not  been  made 


final,  along  with  other  proposals  that 
had  expired:  this  notice  of  withdrawal 
included  Texas  trailing  phlox. 

On  December  15. 198a  (45  FR  82480) 
and  September  27. 1985.  (50  FR  39526), 
the  Service  pubhshed  updated  notices 
reviewing  the  native  plants  being 
considered  for  classification  as 
threatened  or  endangered.  Texas  trailing 
phlox  was  included  in  these  notices  as  a 
category  1  species.  Category  1  comprises 
taxa  for  which  the  Service  has  sufficient 
biological  data  to  support  proposing 
them  as  endangered  or  threatened. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  198Z 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  one 
year  of  their  receipt.  Section  2(b)(1)  of 
the  Act's  Amendments  of  1982  further 
requires  that  all  petitions  pending  on 
October  12, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date. 
Because  Texas  trailing  phlox  was 
included  in  the  1980  notice,  the  petition 
to  list  this  species  was  treated  as  being 
newly  submitted  on  October  12, 1982.  In 
1983, 1984, 1985. 1986. 1987. 1988,  and 
1989.  the  Service  made  the  required  one- 
year  findings  that  the  listing  of  Texas 
trailing  phlox  was  warranted,  but 
precluded  by  other  listing  actions  of 
higher  priority.  Biological  data,  supplied 
by  Mahler  (1980),  and  Poole  [in  litt.. 
1989),  fully  support  the  hsting  of  Texas 
trailing  phlox.  A  proposed  rule  to 
determine  endangered  status  for  this 
species  was  published  in  the  Federal 
Register  on  May  29, 1990  (55  FR  21760). 

Summani'  of  Comments  and 
Recommendations 

In  the  May  29, 1990  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  cf  a  final 
rule.  Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  public  comment  were 
published  in  the  Houston  Post  on  June 
18. 1990;  the  Houston  Chronicle  on  June. 
18, 1990;  the  Beaumont  Enterprise  on 
June  17, 1990;  the  Polk  County  Enterprise 
on  June  18. 1990;  the  Silsbee  Bee  on  June 
21, 1990;  and  the  Woodsman  Publishing 
on  June  21, 1990.  Nine  comments  were 
received  and  are  discussed  below:  One 
from  a  Federal  agency,  one  from  a 
private  organization,  and  the  remainder 
from  individuals.  All  comments  were 
supportive  of  the  listing  proposal. 

Issue  1:  One  commenter  mentioned 
the  need  to  designate  critical  habitat  for 
Tnxas  traihng  phlox. 


49638       Federal  Register  /  Vol.  56.  No.  189  /  Monday.  September  30.  1991  /  Rules  and  Regulations 


UMI 


Response:  The  threat  of  loss  due  to 
illegal  collection  remains  a  concern; 
publication  of  critical  habitat 
descriptions  and  maps  would  make  the 
plant  more  vulnerable  and  increase 
enforcement  problems.  Moreover, 
protection  resulting  from  critical  habitat 
designation  is  achieved  through  the 
section  7  process.  Since  Texas  trailing 
phlox  is  currently  known  only  from 
private  lands  where  section  7  largely 
does  not  apply,  the  designation  of 
critical  habitat  would  not  appreciably 
benefit  the  species.  Critical  habitat  for 
Texas  trailing  phlox  may  be  designated 
in  the  future  if  populations  are  found  on 
Federal  lands. 

Issue  2:  Some  commenters  requested 
additional  surveys  be  done  in  the  Big 
Thicket  National  Preserve  to  find  other 
populations  of  the  Texas  trailing  phlox. 

Response:  Based  on  the  best  scientific 
and  commercial  information  available, 
the  Service  has  determined  that  the 
Texas  trailing  phlox  qualifies  to  be 
listed  as  endangered  as  explained  in  the 
"Summary  of  Factors"  section  of  this 
rule.  The  necessity  for  further  surveys 
that  aid  in  the  recovery  of  the  plant  will 
be  addressed  following  the  listing 
process. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Texas  trailing  phlox  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
Pbhx  nivalis  ssp.  texensis  Lundell 
(Texas  trailing  phlox)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Loss  of  habitat  has  caused  this 
subspecies  to  decline  within  its  range 
during  the  last  30  years.  Because  of  the 
small  number  of  plants  within  a  small 
number  of  populations  in  only  two 
general  localities,  the  taxon  is 
vulnerable  to  further  loss  of  habitat 
(Mahler  1980).  Housing  development 
and  large  scale  land  clearing  for  pine 
plantations  in  Tyler  County.  Texas,  have 
eliminated  former  populations  of  Texas 
trailing  phlox.  Pipeline  construction 
adjacent  to  the  TNC  land  recently 
destroyed  a  once  thriving  population. 


The  population  on  the  TNC  land  could 
be  negatively  affected  by  aerial  drift 
from  herbicide  spray  that  is  often 
applied  from  low-fiying  aircraft  in 
timber  areas  (Mahler  1980).  Loss  of 
additional  habitat  would  be  detrimental 
to  this  plant. 

B.  OverutHization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purposes 

None  known.  Because  of  its  rarity  and 
potential  use  as  an  ornamental.  Texas 
trailing  phlox  is  of  interest  to  botanists, 
plant  breeders,  and  rare  plant 
enthusiasts.  Therefore,  collection  of 
plants  is  a  potential  threat. 

C.  Disease  or  Predation 
None  apparent. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Texas  trailing  phlox  is  not  currently 
protected  by  either  Federal  or  State  law. 
The  Act  would  provide  protection  and 
encourage  active  management  through 
the  "Available  Conservation  Measures" 
discussed  below. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Fire  suppression  within  the  savanna 
ecosystem  has  reduced  the  amount  of 
suitable  habitat  for  this  species.  Much  of 
the  former  habitat  has  deteriorated 
because  of  aggressive  invasion  of 
successional  hardwoods  into  unburned 
pine  savannas.  A  prescribed  burning 
and  slash  pine  removal  program  on  the 
TNC  land  has  enhanced  habitat  for 
Texas  trailing  phlox. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Texas  trailing 
phlox  as  endangered,  as  the  Service  has 
determined  it  to  be  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  With  documented 
population  declines  and  imminent 
threats,  the  species  warrants  protection 
under  the  Act.  Critical  habitat  is  not 
being  designated  for  the  reasons 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires,  to  the  maximum  extent  pmdent 
and  determinable,  that  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  There 
are  only  two  sites  known  for  Texas 


trailing  phlox.  Loss  of  even  a  few  plants 
to  activities  such  as  collection  for 
scientific  purposes  could  extirpate  the 
species.  As  discussed  under  Factor  B  in 
the  Summary  of  Factors  Affecting  the 
Species.  Texas  trailing  phlox  is 
threatened  by  taking,  an  activity 
di^icult  to  enforce  against  and  only 
regulated  by  the  Act  with  respect  to 
plants  in  cases  of  (1)  removal  and 
reduction  to  possession  of  endangered 
plants  from  lands  under  Federal 
jurisdiction,  or  their  malicious  damage 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  digging  up.  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Such  provisions  are  difficult  to  enforce. 
Publication  of  critical  habitat 
descriptions  and  maps  would  make 
Texas  trailing  phlox  more  vulnerable 
and  increase  enforcement  problems. 
The  populations  of  Texas  trailing 
phlox  are  found  on  private  lands  where 
Federal  involvement  in  land-use 
activities  does  not  generally  occur. 
Additional  protection  resulting  from 
critical  habitat  designation  is  achieved 
through  the  section  7  consultation 
process.  Since  section  7  would  not  apply 
to  the  majority  of  land-use  activities 
occurring  within  critical  habitat,  its 
designation  would  not  appreciably 
benefit  the  species 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  result  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agenqies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  ca-ry  nut  are  not 
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likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  There  are  no  known 
populations  of  Texas  trailing  phlox  that 
either  occur  on  Federal  land  and/or 
would  be  affected  by  activities 
authorized,  funded,  or  carried  out  by  a 
Federal  agency. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  1988 
amendments  (Pub.  L.  100-478}  to  the  Act 
prohibit  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any  State 
law  or  regulation,  including  State 
criminal  trespass  law.  Certain 

Species 


exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  3507. 
Ariington,  VA  22201  (703/358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 
PART  17— I  AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245:  Pub.  L  99- 
625. 100  Stat.  350a  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following.  In  alphabetical  order  under 
the  Family  Polemoniaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 

*        * 

(h)  * 


Endangered  and  ttireatened 


SdentHicname 


Common  name 


Historic  range 


Status 


Whwiktted 


Critical 
hatxtat 


Special 
rutas 


Polemoniacea&— PtHox  family: 

Phlox  nivalis  asp.  taxensis Texas  trailing  phlox.. 


U.SA  (TX) E 


440 


NA 


t4A 


Dated:  September  20. 1991. 
Bruce  Blanchard, 

Director.  Fish  and  Wildlife  Service. 
(FR  Doc.  91-23385  Filed  »-27-91;  8:45  am] 
BtLUNQ  COOC  4310-5S-M 


50  CFR  Part  17 

RIN  101S-AB42 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Two  Na  Pali 
Coast  Plants:  Hedyotis  st.-johnil  (Na 
Pall  Beach  Hedyotis)  and  Schiedea 
apokremnos  (Ma'oH'oll) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  two  plants, 
Hedyotis  st.-johnii  (Na  Pali  beach 
hedyotis)  and  Schiedea  apokremnos 
(ma'oli'oli),  to  be  endangered  pursuant 


to  the  Endangered  Species  Act  of  1973. 
as  amended  (Act).  These  species  are 
known  only  from  the  northwest  (No 
Pali)  coast  of  the  island  of  Kauai, 
Hawaii.  Hedyotis  st.-johnii  is  known 
from  5  populations  totaling  less  than  200 
individuals,  and  5.  apokremnos  from  5 
known  populations  totaling  about  100 
plants.  The  latter  species  is  threatened 
by  predation  and  habitat  degradation  by 
feral  goats,  and  both  species  are 
threatened  by  competition  from  alien 
plant  species.  The  small  number  and 
size  of  populations  are  a  considerable 
threat  to  both  species,  as  the  limited 
gene  pool  may  depress  reproductive 
vigor,  or  a  single  environmental 
disturbance  could  destroy  a  significant 
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percentage  of  the  extant  individuals. 
This  rule  implements  the  protection  and 
recovery  provisions  provided  by  the  Act 
for  these  plants. 

EFFECTIVE  DATE:  October  30, 1991. 
AOORESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  300  Ala  Moana  Boulevard,  room 
6307,  Honolulu,  Hawaii  96813. 
FOR  FURTHER  tMFO(IMATK>M  OONTACT 
]oan  E.  CanCeld,  at  the  above  address 
(808/541-2749  or  FTS  551-2749). 
SUPPt-EMENTARY  WKMMATtON: 

Background 

Hedyotis  sL-johnii  was  first  collected 
in  1947  by  Harold  St.  John.  E.J.  Britten, 
and  R.S.  Cowan  on  the  vertical  sea  clifTs 
between  Kalalau  and  Honopu  valleys  on 
Kauai.  The  next  collection  was  made  by 
B.C.  Stoae  in  1956  from  the  same 
location.  Two  years  later  Stone  and 
Lane  (1958)  described  the  plant  as  a  new 
species,  naming  it  in  honor  of  its 
discoverer.  All  subsequent  collections 
have  been  from  a  4.5  mile  (mi)  (7.2 
kilometer  (km))  long  section  of  the  Na 
Pali  coast:  between  Kalalau  and  Honopu 
Beaches,  and  from  Nualolo  Valley, 
Nualolo  Kai.  and  Kfilolii  Beach. 
Hedyotis  sL-johnii  is  still  extant  in  all  of 
those  areas  except  perhaps  Nualolo  Kai, 
which  has  not  been  resurveyed  in  11 
years  (Carolyn  Com  and  Robert  Hobdy, 
State  Division  of  Forestry  and  Wildlife, 
and  Steven  Perlman,  Hawaii  Plant 
Conservation  Center  (HPCC),  pers. 
comms.,  1990).  Less  than  200  individuals 
have  been  seen,  with  some  populations 
numbering  as  low  as  1  plant  (Com  1964, 
Hawaii  Heritage  program  (HHP)  1990b, 
HPCC  1990a).  Similar,  inaccessible 
habitat  might  harbor  as  yet 
undiscovered  individuals  (C.  Com  and 
R.  Hobdy,  pers.  comms..  1990).  Known 
only  from  State-owned  land,  H.  st.-johnii 
is  restricted  to  Na  Pali  Coast  State  Park. 

Schiedea  apokremnos  was  first 
collected  in  the  early  1900*8  by  ].M. 
Lydgate  from  an  unrecorded  locality  on 
Kauai.  Harold  St  John  made  the  next 
collection  at  Nualolo  Kai  on  the  Na  Pali 
coast  in  1965.  Five  years  later,  he 
described  the  taxon  as  a  new  species 
(St.  John  1970).  naming  it  for  the  plant's 
habitat  of  steep  cliffs.  All  subsequent 
collections  have  been  from  Kaaweiki 
Ridge  and  three  areas  along  a  6.5  mi 
(10.5  km)  long  section  of  the  Na  Pali 
coast:  Milolii  Valley.  Kalalau  Beach,  and 
between  Kaaalahina  and  Manono 
ridges.  The  species  is  probably  extant  at 
all  locations  except  Nualolo  Kai. 
although  the  Kalalau  and  Milolii 
populations  have  not  been  revisited  for 
over  6  years  (C.  Com,  Timothy  Flynn, 


National  Tropical  Botanical  Garden,  and 
R.  Hobdy,  pers.  comms.,  1990).  A  total  of 
about  100  plants  has  been  seen,  with 
only  the  Kaaalahina-Manono  population 
numbering  more  than  5  individuals 
(Com  1984;  HHP  1990c:  HPCC  1990b;  T. 
Flynn  and  S.  Perlman,  pers.  comms.. 
1990).  As  with  Hedyotis  sL-johnii.  more 
plants  could  exist  in  similar, 
inaccessible  habitat  (R.  Hobdy  and  S. 
Perlman.  pers.  comms..  1990).  In 
addition,  a  Schiedea  recently  collected 
from  a  gulch  near  the  head  of  Kalalau 
Valley,  if  identified  as  5.  apokremnos, 
would  extend  the  known  range  of  this 
species  (R.  Hobdy,  pers.  comm..  1990). 
Like  H.  sL-johnii,  S.  apokremnos  is 
known  strictly  from  State-owned  land. 
The  Kaaweiki  population  is  in  Puu  Ka 
Pele  Forest  Reserve,  while  all  others  are 
in  Na  Pali  Coast  State  Park. 

Hedyotis  st-johnii  is  a  succulent 
perennial  herb  of  the  coffee  family 
(Rubiaceae)  with  slightly  woody, 
trailing,  quadrangular  stems  up  to  1  foot 
(ft)  (30  centimeters  (cm))  long.  The 
fleshy  leaves  are  clustered  toward  the 
base  of  the  stem  and  are  broadly  ovate 
to  broadly  elliptic,  2  to  6  inches  (in)  (5.5 
to  15  cm)  long  and  about  2  in  (3.5  to  7.5 
cm)  wide.  Clusters  of  flowers  are  borne 
on  3  to  6  in  (7  to  15  cm)  long  flowering 
stems.  The  leafy,  broadly  ovate  calyx 
lobes  are  about  0.1  in  (3  to  4  millimeters 
(mm))  long  and  wide,  enlarging  in  fruit 
to  about  0.4  in  (8  to  11  mm)  long  and 
wide.  The  green  petals  are  fused  into  a 
tube  about  0.2  in  (5  to  8  mm)  long  and 
wide.  The  frait  consists  of  kidney- 
shaped  capsules  with  dark  brown  to 
blackish  angular  seeds.  H.  sL-johnii  is 
distinguished  from  related  species  by  its 
succulence,  basally  clustered  fleshy 
leaves,  shorter  floral  tube,  and  large 
leafy  calyx  lobes  when  in  fruit  (Wagner 
et  al.  1990). 

Schiedea  apokremnos  is  a  low, 
branching  shrub  of  the  pink  family 
(Caryophyllaceae)  that  is  8  to  20  in  (20 
to  50  cm)  tall.  The  leaves  are  oppositely 
arranged,  oblong,  somewhat  fleshy  and 
glabrous,  and  about  1  to  2  in  (3  to  5  cm) 
long  and  0.2  to  0.5  in  (0.6  to  1.2  cm)  wide. 
The  flowers  lack  petals  and  are  in 
clusters  with  green  and  often  purple- 
tinged  bracts  and  sepals:  the  sepals  are 
about  0.1  in  (2  to  3  mm)  long.  The  round 
to  kidney-shaped  seeds  are  produced  in 
capsules.  Schiedea  apokremnos  is 
distinguished  from  related  species  by 
shorter  sepals,  nectaries,  and  capsules 
(Wagner  et  al.  1990). 

Hedyotis  st.-johnii  and  Schiedea 
apokremnos  grow  in  the  crevices  of 
near-vertical  coastal  cliff  bees.  While 
H.  sL-j'ohnii  is  confined  to  north-facing, 
nearly  vertical  sea  cliffs  within  the 
spray  zone  below  250  ft  (75  meters  (m)) 
elevation.  5.  apokremnos  extends  0.3  mi 


(0.5  km)  inland,  occupyii^  cliffs  and 
rock  outcrops  from  200  to  1,100  ft  (60  to 
330  m)  elevation  (Carr  1982;  HHP  1990b; 
HPCC  1990a,  1990b;  C  Com  aad  T. 
Flynn.  pers.  comma.,  1990).  Spane  dry 
coastal  shrub  vegetation  with  Artemisia 
austrah's  ('ahinahina).  Chamaesyce 
celastroides  ('akoko),  and  the  aUen 
Pluchea  symphytifolia  (sourbush)  is 
typical  of  the  habitat  of  H.  sL-jobnii  and 
lower  elevation  sites  of  S.  apokremnos 
(HHP  1990b.  1990c:  HPCC  1990a.  1990b; 
S.  Perlman,  pers.  comm.,  1990).  The 
upper  elevation  site  of  S.  apokremnos  is 
dominated  by  the  introduced  Leucaena 
leucocepbala  (koa  haole),  with  natives 
Wilkesia  hobdyi  (dwa'f  iliau), 
Lipochaeta  connata  (nehe),  and  Lobelia 
niihauensis  (T.  Flynn,  pers.  comm., 
1990). 

The  greatest  immediate  threat  to  the 
survival  of  Schiedea  apokremnos  is 
predation  and  habitat  degradation  by 
feral  goats.  As  a  result  of  past  goat 
activity,  Hedyotis  st-johnii  is  almost 
entirely  restricted  to  sites  inaccessible 
to  goats,  where  the  plants  are  now 
threatened  by  competition  from  alien 
plant  species.  Alien  plants  are  a  threat 
to  at  least  one  population  of  S. 
apokremnos  as  well.  The  small  size  of 
most  populations  and  a  restricted 
distribution  are  serious  potential  threats 
to  these  two  species.  The  limited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  environmental  disturbance 
could  destroy  a  significant  percentage  of 
the  extant  individuals.  Landslides  and 
fire  pose  additional  potential  threats  to 
both  species.  Some  S.  apokremnos 
individuals  are  functionally  female  and 
must  be  cross-pollinated  to  set  seed. 
This  reproductive  strategy  may  threaten 
populations  with  few  individuals 
(Stephen  Weller,  University  of 
California  at  Irvine,  pers.  comm.,  1990). 

Federal  action  on  Hedyotis  st-johnii 
began  as  a  result  of  section  12  of  the 
Act.  which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51.  was 
presented  to  Congress  on  January  9. 
1975.  In  that  document,  H.  st-johnii  was 
considered  to  be  endangered;  S. 
apokremnos  was  not  included.  On  July 
1, 1975,  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act, 
and  giving  notice  of  its  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  a  result  of  that 
review,  on  June  18, 1976,  the  Service 
published  a  proposed  mle  in  the  Federal 


Federal  Register  /  Vol.  56.  No.  189  /  Monday.  September  30.  1991  /  Rules  and  Regulations      49641 


Register  (41  FR  24523)  to  determine 
endangered  status  pursuant  to  section  4 
of  the  Act  for  approximately  1.700 
vascular  plant  species,  including  H.  st.- 
johnii.  The  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments 
and  data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1, 1975.  Federal  Register 
publication. 

General  comments  received  in 
response  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978,  Federal 
Register  publication  (43  FR  17909).  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  writhdrawing  that 
portion  of  the  June  16, 1976.  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
The  Service  published  an  updated  notice 
of  review  for  plants  on  December  15, 
1980  (45  FR  82479).  including  Hedyotis 
st.-johnii  as  a  Category  1  candidate. 
Category  1  species  are  those  for  which 
the  Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  In  the  updated  notice 
of  review  for  plants  published  by  the 
Service  on  September  27. 1985  (50  FR 
39525).  and  February  21. 1990  (55  FR 
6183).  Schiedea  apokremnos  was 
included  along  with  H.  sL-johnii  as  a 
Cateogy  1  candidate. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13, 

1982.  be  treated  as  having  been  newly 
submitted  on  that  date.  On  October  13. 

1983,  the  Service  found  that  the 
petitioned  listing  of  these  species  was 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b){3){B)(iii)  of  the  Act; 
notification  of  this  finding  was 
pubhshed  on  January  20. 1984  (49  FR 
2485).  Such  a  finding  requires  die 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986, 1987, 1988,  and  1989.  On 
August  3, 1990,  the  Service  published  in 
the  Federal  Register  (55  FR  31612)  a 
proposal  to  list  Hedyotis  st.-johnii  and 
Schiedea  apokremnos  as  endangered. 
This  proposal  was  based  primarily  on 
information  supplied  by  the  Hawaii 
Heritage  Program,  several  reports  from 
the  Hawaii  Division  of  Forestry  and 


Wildlife,  and  observations  of  botanists 
and  naturalists.  The  Service  now 
determines  Hedyotis  st.-johnii  and 
Schiedea  apokremnos  to  be  endangered 
species  with  the  publication  of  this  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  August  3, 1990.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  listing  decision.  The  public 
comment  period  ended  on  October  2, 
1990.  Appropriate  State  agencies,  county 
and  city  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  was  published  in  The  Garden 
Island  on  August  15. 1990,  which  invited 
general  pubUc  comment.  The  one 
comment  that  was  received  was  from  a 
conservation  organization  that  noted  it 
had  no  information  or  advice  to  add  to 
the  proposed  rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Hedyotis  st.-johnii  and  Schiedea 
apokremnos  should  be  classified  as 
endangered  species.  Procedures  found  at 
section  4  of  the  Endangered  Species  Act 
(16  U.S.C.  1533)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Hedyotis  st.-johnii  B.  Stone  and  Lane 
(Na  Pali  beach  hedyotis)  and  Schiedea 
apokremnos  St.  John  (ma'oli'oh)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Feral  goats  and  catde  have  altered 
and  degraded  the  vegetation  of  much  of 
Kauai,  including  the  valleys  and  slopes 
where  Hedyotis  st-johnii  and  Schiedea 
apokremnos  have  been  collected  (Com 
et  al.  1979,  HHP  1990a).  Goats  have 
inhabited  these  rugged  areas  of  the 
island  fpr  over  150  years  (Cuddihy  and 
Stone  1990).  An  estimated  1.650  goats 
inhabited  the  Na  Pali  coast  in  1982;  they 
are  still  abundant  throughout  the  portion 
of  the  coast  that  H.  st.-johnii  and  S. 
apokremnos  inhabit  (HHP  1990d. 
Tomich  1986).  These  goats  are  managed 
by  the  State  as  a  game  species  with  a 
limited  hunting  season  (Tomich  1986). 


The  restriction  of  these  two  plant 
species  to  inaccessible  cliffs  suggests 
that  goat  predation  may  have  eliminated 
them  from  more  accessible  locations,  as 
is  the  case  for  other  rare  plants  of  the 
Na  Pali  coast  (Com  et  al.  1979;  R. 
Hobdy,  pers.  comm.,  1990).  While 
browsing  on  S.  apokremnos  and 
vegetation  adjacent  to  both  species, 
goats  disturb  the  ground,  which  limits 
seedling  development,  accelerates 
erosion,  reduces  habitat,  and  promotes 
the  invasion  of  more  aggressive  alien 
plants  (Carr  1982,  Com  et  al.  1979,  HHP 
1990a,  Herbst  1989,  Scott  et  al.  1986). 
Koa  haole  and  Hyptis  pectinata  (comb 
hyptis)  are  common  invasive  alien 
species  at  the  Kaaweiki  site  of  S. 
apokremnos  (T.  Flynn.  pers.  comm.. 
1990).  Most  of  the  other  populations  of  S. 
apokremnos  and  some  populations  of  H. 
st-johnii,  confined  to  sparsely  vegetated 
cliff  crevices,  are  apparently  not 
threatened  by  alien  plants  (R.  Hobdy. 
pers.  comm.,  1990).  However,  alien 
plants  do  constitute  the  primary  threat 
to  other  populations  of//.  st.-johnii,  with 
sourbush  being  the  main  competitor  (C. 
Com  and  S.  Perlman,  pers.  comms., 
1990). 

Landslides  are  another  potential 
threat  to  Hedyotis  st-johnii  (HPCC 
1990a)  and  Schiedea  apokremnos  (C. 
Com.  pers.  comm..  1990).  Vegetation 
was  destroyed  by  a  recent  landslide 
near  Honopu  Beach  on  a  cliff  similar  to 
habitat  of//,  st-johnii  (C.  Com,  pers. 
comm..  1990).  Com  et  al.  (1979)  consider 
fire  an  immediate  serious  threat  to  the 
rare  plants  of  the  cliff  faces  and  valleys 
of  the  Na  Pali  coast.  Under  dry 
conditions,  human-set  fires  would 
spread  rapidly  and  destroy  these  plants, 
due  to  the  strong  prevailing  winds  and 
dry  fuel  load  on  cliff  ledges  (Com  et  al. 
1979).  Fire  poses  a  potential  and  growing 
threat  to  H  st.-johnii  and  S. 
apokremnos,  especially  as  already 
heavy  recreational  use  of  the  Na  Pall 
Coast  State  Park  increases  (Com  et  al. 
1979.  Culliney  1988.  HHP  1990d). 
Because  of  their  inaccessible  locadon, 
however,  it  is  unlikely  that  these  two 
species  would  be  otherwise  threatened 
by  proposed  park  development  (C.  Com 
and  Wayne  Souza,  Division  of  State 
Parks,  pers.  comms.,  1990). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Illegal  collecting  for  scientific  or 
horticultural  purposes  or  excessive 
visits  by  people  interested  in  seeing  rare 
plants  could  result  from  increased 
publicity  and  could  seriously  affect  the 
species  (HHP  1990d).  The  co-occurrence 
at  one  site  oi  Schiedea  apokremnos  and 
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dwarf  iliau,  currendy  proposed  for 
listing  as  an  endangered  species  (Herbst 
1989).  could  bring  additional  publicity 
and  visitation.  Disturbance  to  the 
accessible  areas  by  trampling  would 
promote  erosion  and  greater  ingress  by 
competing  alien  species. 

C.  Disease  or  Predation 

Predation  by  feral  goats  is  probably 
the  greatest  present  threat  to  the 
survival  of  Schiedea  apokremnos  (T- 
Flynn,  R.  Hobdy.  and  S.  Perlman,  pers. 
conuns.,  1990).  Goat  browsing  on  this 
species  has  been  observed  at  the 
Kaaweiki  population  for  the  past  several 
years  (T.  Flynn.  pers.  comm..  1990).  At 
precisely  the  same  locahty,  grazing 
damage  by  increasing  numbers  of  goats 
is  recognized  as  a  serious  present  threat 
to  another  rare  species,  dwarf  iHau  (Can- 
1982.  Herbst  1989).  The  most  accessible 
population  olHedyotis  st.-johnii.  behind 
Kalalau  Beach,  is  threatened  by  goat 
predation  (S.  Perbnan,  pers.  comm., 
1990).  Other  than  that  site,  however, 
goat  predation  has  apparently  ahready 
eliminated  H.  st-johnii  from  all  sites 
goats  are  capable  of  reaching  (C.  Com. 
R.  Hobdy.  and  S.  Perlman.  pers.  comms., 
1990).  No  evidence  of  disease  or 
predation  by  other  species  has  been 
reported  for  either  species. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

All  popxilations  of  Hedyotis  st-johnii 
and  Schiedea  apokremnos  are  located 
on  State-owned  park  or  forest  reserve 
land.  State  regulations  prohibit  the 
removal,  destruction,  or  damage  of 
plants  found  on  these  lands.  However, 
the  regiilations  are  difficult  to  enforce 
because  of  limited  personnel.  Hawaii's 
Endangered  Species  Act  (Hawaii 
Revised  Statutes  (HRS),  sect.  195D-4{A)) 
states.  "Any  species  of  aquatic  Ufe, 
wildlife,  or  land  plant  that  has  been 
determined  to  be  an  endangered  species 
pursuant  to  the  (Federal)  Endangered 
Species  Act  (of  1973)  shall  be  deemed  to 
be  an  endangered  species  under  the 
provisions  of  this  chapter  *  *  *" 
Further,  the  State  may  enter  into 
agreements  with  Federal  agencies  to 
administer  and  manage  any  area 
required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
sect.  195D-5(c)).  Funds  for  these 
activities  could  be  made  available  under 
section  6  of  the  Federal  Act  (State 
Cooperative  Agreements).  Listing  of  H. 
st.-johnii  and  5.  apokremnos  will 
therefore  reinforce  and  supplement  the 
protection  available  to  the  species  under 
State  law.  The  Federal  Act  will  also 
offer  additional  protection  to  the  two 
species,  because  it  is  a  violation  of  the 


Act  for  any  person  to  remove,  cut.  dig 
up.  damage,  or  destroy  an  endangered 
plant  in  an  area  not  under  Federal 
jurisdiction  in  knowing  violation  of  any 
State  law  or  regulation  or  in  the  course 
of  any  violation  of  a  State  criminal 
trespass  law. 

£.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  small  size  of  the  extant 
populations  (totaling  100  individuals  of 
Schiedea  apokremnos  and  less  than  200 
of  Hedyotis  st-johnii)  is  in  itself  a 
considerable  threat  to  these  species.  The 
limited  gene  pool  may  depress 
reproductive  vigor,  or  a  single  Fire, 
landslide,  or  other  natural  or  human- 
caused  environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
known  individuals.  Reproduction  of  S. 
apokremnos  may  also  be  potentially 
threatened  by  the  species'  breeding 
system:  Some  progeny  of  one  individual 
are  known  to  be  unisexual  requiring 
cross-pollination  to  set  seed  (S.  Weller, 
pers.  comm.,  1990).  If  those  plants  do  not 
flower  simultaneously  or  are  too  widely 
separated  for  pollination,  no  seed  will 
be  set. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  two  species  in  determining  to 
make  this  rule  final.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
Hedyotis  st-johnii  and  Schiedea 
apokremnos  as  endangered.  For  the  two 
species,  only  about  200  and  100 
individuals  respectively  are  known  in 
the  wild,  and  they  face  threats  from 
feral  goat  predation  and  habitat 
degradation.  Competing  alien  plants, 
fires,  and  landslides  pose  additional 
threats.  Small  population  size  makes 
these  species  particularly  vulnerable  to 
extinction  from  stochastic  events. 
Because  these  two  species  are  in  danger 
of  extinction  throughout  all  or  a 
significant  portion  of  their  ranges,  they 
fit  the  definition  of  endangered  as 
defined  in  the  Act.  Critical  habitat  is  not 
being  designated  for  these  species  for 
reasons  discussed  in  the  "Critical 
Habitat"  section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  these  two 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  the 
species.  The  publication  of  descriptions 


and  maps  required  when  critical  habitat 
is  designated  would  increase  the  degree 
of  threat  of  trampling  (causing  erosion 
and  invasion  of  alien  plants),  vandalism, 
and  taking  at  the  Kaaweiki  site  of 
Schiedea  apokremnos.  Hedyotis  st- 
johnii  might  be  subject  to  an  increased 
threat  of  taking  and  vandalism  as  well. 
The  fisting  of  these  species  as 
endangered  publicizes  the  rarity  of  the 
plants  and,  thus,  can  make  them 
attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants. 

All  involved  parfies  and  the 
landowner  have  been  notified  of  the 
location  and  importance  of  protecting 
the  habitat  of  these  two  species. 
Protection  of  the  species'  habitat  will  be 
addressed  through  the  recovery  process 
and,  if  apphcable.  the  section  7 
consultation  process.  Therefore,  the 
Service  finds  that  designation  of  critical 
habitat  for  Hedyotis  st-johnii  and 
Schiedea  apokremnos  is  not  prudent  at 
this  time,  because  such  designation 
would  increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  conservation  of  these  species. 

Available  ConservatioD  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  State, 
and  private  agencies,  groups,  and 
individuals.  "The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(aM2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
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into  format  consultation  with  the 
Seiviee.  There  are  no  known  Federal 
activities  that  might  affect  either  of 
these  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  With  respect  to 
Hedyotis  st.-johnii  and  Schiedeo 
apokremnos,  all  trade  prohibitions  of 
section  9(a)(2)  of  the  Act.  implemented 
by  50  CFR  17.61,  apply.  These 
prohibitions,  in  part,  make  it  illegal  with 
respect  to  any  endangered  plant  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  import  or  export; 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity;  sell  or  offer  for  sale  these 
species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage,  or  destroy 
listed  plants  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
these  two  species  are  not  common  in 
cultivation  or  in  the  wild.  Requests  for 
copies  of  the  regulations  on  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive,  room 
432-ARLSQ.  Arlington,  Virginia  22203- 
35C7  (703/358-2104  or  FTS  921-2093). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 


pursuant  to  section  4(a]  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

PART  17— [AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1381-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Public  Law 
99-625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  S  17.12(h]  by  adding  the 
following,  in  alphabetical  order  under 
the  families  Caryophyllaceae  and 
Rubiaceae.  respectively,  to  the  List  of 
Endangered  and  Threatened  Plants: 

$17.12    Endangered  and  threatened 

plant*. 

•        •        •        *    .    • 

(hj  *  •  * 
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CaryophyNaceaa— Pinh  family: 

Sctiledea  apokremnot 
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Hedyotis st-johni „...  Na  Pali  beach  hedyotis USA  (HI) E 


441     NA 


NA 
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1991 


Dated:  September  20, 1991. 
Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  91-23386  Filed  9-27-«l;  8:45  am) 
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September  30,  1991 


Part  XI 


Department  of  the  Interior 

Fish  and  WildUfe  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wiidfife  and 
Plants;  Listing  the  Alamosa  Springsnail 
and  the  Socorro  Springsnail  and  Six 
Foreign  Reptiles  as  Endangered;  Rnal 
Rules 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 
Administration 

Department  of  the  Interior 

Fish  and  WHdIif  e  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Threatened  Status  for  the  Gulf 
Sturgeon;  Rnal  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AB42 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Ust  the 
Alamosa  Springsnail  and  the  Socorro 
Springsnail  as  Endangered 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTKMC  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the 
Alamosa  springsnail  [Tryonia 
clamosae)  and  the  Socorro  springsnail 
[Pyrguhpsis  neomexicana)  to  be 
endangered  species,  under  the  authority 
of  the  Endangered  Species' Act  of  1973 
(Act),  as  amended.  These  snails  occur  in 
thermal  springs  in  Socorro  County, 
central  New  Mexico.  The  Alamosa 
springsnail  is  found  in  a  single  complex 
of  five  thermal  springs,  and  the  Socorro 
springsnail  is  found  in  only  one  spring. 
Because  of  their  dependence  on 
continuous  surface  flows,  these  species 
are  threatened  by  any  change  in 
conditions  that  would  lessen  the  flow  of 
water  from  the  springs.  Other  potential 
threats  include  the  introduction  of  non- 
native  competing  or  predaceous 
organisms  into  the  springs  and  loss  of 
organic  film  or  other  natural  elements 
from  their  habitat.  This  rule  implements 
the  protection  and  recovery  provisions 
afforded  by  the  Act  for  these  snails. 
Critical  habitat  is  not  being  designated. 
EFFECTIVE  DATE:  October  30. 1991. 
ADDRESSES:  The  complete  file  for  this 
rule  will  be  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Ecological  Services  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
3530  Pan  American  Highway  NE..  suite 
D,  Albuquerque.  New  Mexico  87107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Burton  (see  ADDRESSES)  at 
(505)  883-7877  or  FTS  474-7877. 
SUPPLEMENTARY  INFORMATION: 

Background 

Both  Tryonia  alamosae  and 
Pyrguhpsis  neomexicana  are  members 
of  the  family  Hydrobiidae.  which  is 
separated  from  all  but  two  other  New 
Mexico  families  of  gastropods  (snails 
and  allies)  by  the  presence  of  gills 
(rather  than  a  lung-like  breathing 
device)  and  a  lid-like  structure 
(operculum)  on  the  foot  (New  Mexico 
Department  of  Game  and  Fish  (MMDGF) 
1985). 

The  Socorro  springsnail  was 
described  originally  from  warm  springs 
in  Socorro.  New  Mexico.  The  collector 


and  date  of  the  unique  first  sample  are. 
unknown  (Taylor  1983).  The  specimens 
came  from  the  CM.  Wheatley  collection 
and  are  likely  to  have  been  collected  in 
the  19th  century  (Taylor.  San  Francisco 
State  University,  in  litt,  1980).  The 
species  was  formally  described  and 
named  Amnicola  neomexicana  by 
Pilsbry  in  1916.  In  1982.  Burch 
reclassified  it  as  Fontelicella 
neomexicana.  Hershier  and  Thomspon 
(1987)  assigned  members  of  the  genus 
Fontelicella,  including  F.  neomexicana, 
to  Pyrguhpsis. 

The  Alamosa  springsnail  was 
discovered  in  1979  by  Taylor,  and 
placed  in  the  genus  Tryonia.  The  species 
was  described  as  Tryonia  alamosae  in 
1987  (Taylor  1987). 

Pyrguhpsis  neomexicana  has  an 
elongate-ovate  shell  that  is  light  tan  in 
color,  short-spired,  and  up  to  2.5 
millimeters  (mm)  (0.1  inch)  in  length 
(NMDGF 1985).  Females  attain  a  larger 
size  than  males.  The  penis  has  a  long 
glandular  strip  on  the  terminal  lobe,  a 
long  penial  gland,  and  three  shorter 
dorsal  glandular  strips  (Taylor  1987). 
The  body  and  head  are  dark  gray  to 
black.  The  internal  callus  is  reddish 
brown  to  amber,  and  the  operculum  is 
pale.  Tentacles  range  from  black  or  dark 
gray  at  the  base  to  pale  gray  at  the  tips 
(Taylor  1987). 

Tryonia  alamosae  is  a  relatively  small 
and  broadly  conical  species  with 
females  larger  than  males  by  a  factor  of 
almost  50  percent  (NMDGF  1985.  Taylor 
1987).  Length  of  shells  range  up  to  3.0 
mm  (0.1  inch).  The  conical  shell  has  up 
to  5Vk,  regularly  convex  whorls  that  are 
separated  by  well-impressed  sutures 
(NMDGF  1905).  The  penis  bears  a  single, 
broadly  conical  glandular  papilla  on  the 
distal  left  side.  The  body  varies  from 
opaque  black  to  gray.  The  thin  shell  is 
translucent  and  permits  observation  of 
some  internal  structures  except  where 
coated  by  alone  or  rendered  opaque  by 
wear.  The  operculum  is  thin,  ovate,  and 
transparent.  Tentacles  are  lightly  dusted 
with  melanin  (Taylor  1987). 

Both  snails  are  totally  aquatic,  gilled 
species  that  occur  in  slow-velocity 
water  near  spring  sources  in  their 
thermal  habitat  (NMDGF  1985).  Both 
species  occur  on  stones  and  among 
aquatic  plants.  Pyrguhpsis 
neomexicana  is  also  found  in  the 
uppermost  layer  of  an  organic  muck 
substrate.  Tryonia  alamosae  and  P. 
neomexicana  are  herbivorous,  and 
browse  on  algae  and  other  items  in  the 
organic  film  of  their  habitat.  Pyrguhpsis 
neomexicana  is  oviparous,  and  probably 
lays  its  eggs  in  spring  and  summer. 
Tryonia  alamosae  is  ovoviviparoua.  and 
contains  a  series  uf  embryos  in  various 
stages  of  development.  Because  T. 


alamosae  lives  in  a  thermally  constant 
environment,  reproduction  is  probably 
not  seasonal,  and  population  size  very 
likely  remains  relatively  stable  (NMDGF 
1985). 

Tryonia  alamosae  is  endemic  to 
central  New  Mexico.  The  species  is 
known  only  from  a  thermal  spring 
complex  in  Socorro  County.  The  spring 
complex  consists  of  five  individual 
springheads  that  flow  together.  The 
Alamosa  springsnail  is  fairly  abundant 
in  the  springs  from  which  it  is  known 
(NMDGF  1985).  although  there  are  no 
estimates  of  population  size.  In  the 
largest  thermal  spring,  which  is  about 
2x3  meters  (6x10  feel)  across  and  0.3-0.6 
meters  (1-2  feet)  deep.  Taylor  (1987) 
found  T  alamosae  to  be  abundant  in 
minor  rivulets  out  of  the  main  channel  in 
the  canyon  where  the  springs  arise. 
There  was  a  mat  of  watercress  and 
filamentous  green  algae  over  water  1-2 
inches  (2.5-5  cm)  deep,  flowing  over  fine 
gravel  and  sand  among  angular  rhyolitic 
cobbles  and  boulders.  Snails  were  found 
in  slow  current  on  gravel  as  well  as 
among  vegetation.  Associated  molluscs 
were  Lymnaea  parva  and  Physa 
mexicanb.  The  highest  temperature  of 
any  of  the  immediate  sources  was  27  °C. 

Several  of  the  other  group  of  smaller 
thermal  springs  that  contain  T. 
alamosae  have  been  dug  out  and 
impounded  in  the  past.  Taylor  (1987) 
found  that  T.  alamosae  was  abundant  in 
the  slower  current  of  the  source  area  on 
rhyolitic  pebbles  and  cobbles  with 
organic  film.  Physa  mexicana  was  also 
abundant,  but  usually  in  swifter  current. 
The  outflow  of  the  springs  forms  a  brook 
0.6-1.0  meters  (2-4  feel)  wide,  in  which 
Physa  mexicana  is  common,  but  T. 
alamosae  becomes  more  scarce  and 
then  absent  as  one  leaves  the  source 
area  and  current  increases.  The  highest 
measured  temperature  was  28  °C. 

The  original  specimen  of  P. 
neomexicana  reportedly  came  from  one 
of  the  thermal  springs  near  Socorro, 
New  Mexico.  The  species  is  now  extinct 
at  the  type  locality,  but  the  date  and 
cause  of  the  extinction  are  uncertain 
(Taylor  1987).  The  species  has  been 
reported  from  other  springs  in  Socorro 
County  (Landye  1981).  although  there  is 
some  disagreement  on  whether  or  not 
the  species  occurred  there  (Taylor  1987). 

Currently.  P.  neomexicana  is  known 
from  only  one  spring  in  Socorro  County, 
where  it  was  found  in  1979.  The 
principal  spring  source  has  been 
impounded,  which  reduced  the  flowing- 
water  habitat  to  almost  nothing.  One 
tiny  spring  source  remained,  with  an 
improved  source  pool  less  than  1  m*  in 
area  with  a  temperature  of  17  °C. 
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Pyrguhpsis  neomexicana  was  abundant 
on  rootlets  in  this  pool,  but  was  not 
found  in  the  ditches  and  ponds  im'gating 
the  area.  Other  molluscs  found  in  the 
vicinity  were  Physa  mexicana,  Lymnaea 
wodicella.  and  Pisidium  casertanum.  In 
1981.  the  colony  was  found  to  occupy 
not  only  the  source  but  also  the  outflow 
tributary  about  2.5  meters  (8  feet)  long  to 
an  irrigation  ditch.  No  snails  were  in  the 
irrigation  flow.  Total  population  olP. 
neomexicana  was  estimated  at  5,000 
individuals. 

The  Socorro  springsnail,  then  known 
as  the  Socorro  snail  [Amnjcola 
neomexicana],  was  proposed  as  an 
endangered  species  on  April  28. 1976  (41 
FR 17742).  The  basis  for  the  proposal 
was  a  report  by  Landye  (1973),  that 
listed  the  species  as  presumably  extinct 
because  of  capping  of  springs  to  supply 
the  city  of  Socorro.  New  Mexico,  with 
water.  That  proposal  was  withdrawn  on 
December  10. 1979  (44  FR  70796).  under 
a  provision  of  the  1978  amendments  to 
the  Endangered  Species  Act  of  1973, 
which  required  withdrawal  of  all 
pending  proposals  if  they  were  not 
finalized  within  two  years  of  the 
proposal. 

In  the  May  22, 1984,  Review  of 
Invertebrate  Wildlife  for  Listing  as 
Endangered  or  Threatened  Species  (49 
FR  21664).  both  the  Socorro  springsnail 
(Fontelicella  ( =  Amnicola) 
neomexicana]  and  the  Alamosa 
springsnail  (Tryonia  sp.)  were  included 
as  Category  1  species.  Category  1 
comprises  taxa  for  which  the  Service 
currently  has  substantial  information  on 
hand  to  support  the  biological 
appropriateness  of  proposing  to  list  as 
endangered  or  threatened.  In  the 
January  6. 1989.  Animal  Notice  of 
Review  (54  FR  554),  both  the  Socorro 
springsnail  [Pyrguhpsis  neomexicana, 
then  called  'Fontelicella' neomexicana] 
and  Alamosa  springsnail  [Tryonia 
alamosae]  were  retained  in  Category  1. 

A  petition  from  the  New  Mexico 
Department  of  Game  and  Fish  was 
received  by  the  Service  on  November  22. 
1985.  It  requested  that  11  taxa  of  New 
Mexico  molluscs  be  added  to  the  List  of 
Endangered  and  Threatened  Wildlife, 
including  T.  alamosae  and  P. 
neomexicana.  The  Service  made  a  90- 
day  fmding  that  the  petition  presented 
substantial  information  that  the 
requested  action  may  be  warranted,  and 
announced  the  fmding  in  the  Federal 
Register  on  August  20. 1986  (51  FR 
29671).  The  12-month  fmding  for  this 
petition  was  published  on  July  1, 1987 
(52  FR  24485).  and  stated  that  the  action 
requested  by  the  petitioner  was 
warranted,  but  precluded  by  work  on 
other  species  having  higher  priority  .for 


listing.  On  October  4, 1988  (53  FR  38969), 
and  April  25, 1990  (55  FR  17475),  a 
Notice  of  Findings  on  petitions  was 
published.  The  required  one-year  fmding 
on  the  action  to  list  T.  alamosae  and  P. 
neomexicana  continued  to  be 
warranted,  but  precluded  by  work  on 
species  with  higher  priority  for  listing.  A 
proposed  rule  to  determine  endangered 
status  for  Alamosa  and  Socorro 
springsnails  was  published  in  the 
Federal  Register  on  September  18, 1990 
(55  FR  38343). 

Summary  of  Conunents  and 
Recommendations 

In  the  September  18, 1990  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  were  published  in  the 
Albuquerque  Journal  on  October  19. 
1990.  the  Tribune  on  October  19. 1990, 
and  the  Defensor  Chieftain  on  October 
22, 1990.  which  invited  general  pubhc 
comment.  One  comment  supporting  the 
listing  of  both  snails  was  received. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Alamosa  and  Socorro  springsnails 
should  be  classified  as  an  endangered 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.C.  1531  et  seq.]  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Socorro  springsnail 
[Pyrguhpsis  neomexicana]  and 
Alamosa  springsnail  [Tryonia 
alamosae]  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  limited  range  of  these  species 
makes  them  extremely  vulnerable  to 
loss  or  alteration  of  their  specialized 
habitat.  Pyrguhpsis  neomexicana  is 
limited  to  a  single  pool  less  than  1  m^  in 
area,  and  an  outflow  ditch  about  2.5 
meters  (8  feet)  long.  Tryonia  alamosae  is 
found  in  several  springs,  the  largest  of 
which  is  2x3  meters  (6x10  feet)  across 
and  0.3-0.6  meters  (1-2  feet)  deep.  The 


species  also  is  found  in  four  smaller 
springs  and  an  outflow  that  is  0.6-1.0 
meters  (2-4  feet)  wide.  Any  conditions 
that  would  lessen  the  flow  of  water  from 
the  springs  would  threaten  the  species, 
which  are  dependent  upon  continuous 
surface  flows. 

Under  the  present  system  of  use  in  the 
spring  complex  that  contains  T. 
alamosae,  water  is  allowed  to  flow  from 
the  springs  through  a  canyon  and  then 
diverted  for  irrigation  use.  The  snail 
populations  are  secure  under  this 
system  of  use.  However,  should  changes 
occur  to  this  system,  and  as  a  result  the 
flow  from  the  springs  diminish,  or 
stopped,  the  snails  would  suffer.  These 
springs  are  the  water  supply  for 
agriculture  and  villages  downstream 
near  Monticello,  New  Mexico.  Possible 
future  development  of  the  springs  to 
maximize  water  supply  is  a  potential 
threat. 

The  springs  that  contain  P. 
neomexicana  have  been  impounded, 
eliminating  the  critical  flowing-water 
habitat  of  the  principal  sources.  One 
free-running  spring  remains,  with  an 
improved  source  pool  less  than  one 
meter  in  diameter  and  an  outflow 
stream  less  than  2.5  meters  (8  feet)  long 
that  includes  the  only  known  population 
of  this  species,  with  about  5,000 
individuals  (Taylor  1983).  Loss  of  flow 
caused  by  pumping  and  pollution  of  the 
spring  are  additional  threats  to  this 
habitat. 

The  springs  in  which  T.  alamosae 
occurs  are  used  by  people  for  bathing. 
Channel  modifications  to  make  pools 
have  destroyed  snail  habitat  and  caused 
erosion. 

Cattle  grazing  and  roiling  of  the  water 
by  cattle  may  have  a  negative  impact  on 
P.  neomexicana.  Grazing  of  the  area  in 
which  T.  alamosae  occurs  does  not 
appear  to  harm  the  habitat  of  the  snail. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Because  of  their  rarity,  T.  alamosae 
and  P.  neomexicana  are  of  interest  to 
biologists  and  collectors.  Therefore, 
collection  of  the  animals  is  a  minor  but 
present  threat. 

C.  Disease  or  Predation 

The  introduction  of  non-native 
competing  or  predaceous  organisms 
(including  fishes)  into  the  springs  is  a 
potential  threat  to  T.  alamosae. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Both  T.  alamosae  and  P.  neomexicana 
are  protected  by  the  State  Wildlife 
Conservation  Act,  Sec.  17-2-41.  Under 
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State  law.  there  are  prohibitions  against 
destruction  of  the  snails  and  excessive 
collecting,  but  the  ability  to  protect 
habitat  is  limited.  Listing  these  species 
under  the  Act  would  provide  additional 
protection  and  encourage  active 
management  through  the  "Available 
Conservation  Measures"  discussed 
below. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Vandalism  to  the  springs,  both 
intentional  and  inadvertent,  is  a  threat 
to  these  two  species.  Loss  of  the  organic 
film  or  other  natural  elements  in  the 
springs  that  support  T.  alamosae  and  P. 
neomexicana  would  have  detrimental 
effects  on  both  species.  Both  species  are 
restricted  to  such  small  habitats  that 
they  are  extremely  vulnerable  to 
extinction  from  any  of  the  factors 
discussed  above. 

The  Service  as  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to.make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Py-rgulopsis 
neomexicana  and  Tryonia  alamosae  as 
endangered  without  critical  habitat. 
Threatened  status  would  not  be 
appropriate  for  these  species  because 
they  both  are  extremely  restricted  in 
distribution  and  are  vulnerable  to  the 
threats  described  above.  The  present 
situation  of  both  species  is  precarious. 
Even  minor  improvement  of  one  tiny 
spring  could  wipe  out  one  of  the  species 
entirely.  Critical  habitat  is  not  being 
proposed  for  the  reasons  discussed 
below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  that  the 
Secretary  designate  critical  habitat  at 
the  time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  these 
species.  Survival  of  the  Socorro 
springsnail  and  the  Alamosa  springsnail 
is  completely  dependent  upon  the 
protection  of  the  springs  and  the 
outflows  that  the  species  now  occupy. 
Vandalism  to  the  springs  could  extirpate 
the  species.  Collection  for  scientific 
purposes  is  a  potential  threat  to  these 
species.  Publication  of  critical  habitat 
descriptions  and  maps  would  increase 
the  vulnerability  of  both  species  to 
collection  and  vandalism  without 
significantly  increasing  protection.  No 
benefit  from  critical  habitat  designation 
has  been  identified  that  outweighs  the 
threat  of  vandalism  and  collection.  All 


involved  parties  and  principal 
landowners  have  been  notified  of  the 
location  and  importance  of  protecting 
these  species'  habitats.  The  landowners 
have  no  objections  to  the  listing  of  these 
species.  Both  species  are  located 
primarily  on  private  lands  where 
Federal  involvement  in  land-use 
activities  does  not  generally  occur. 
Additional  protection  resulting  from 
critical  habitat  designation  is  achieved 
through  the  section  7  Consultation 
Process.  Since  section  7  would  not  apply 
to  the  majority  of  land-use  activities 
occurring  within  critical  habitat,  its 
designation  would  not  appreciably 
benefit  the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  hsted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2]  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  TTie  Service  has  not  identified 
any  ongoing  or  proposed  projects  with 
Federal  involvement  that  could  affect 
these  species. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(includes  harass,  harm,  pursue,  hunt. 


shoot,  wound,  kill,  trap,  or  collect:  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conser\'ation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  final  rule  is 
Sonja  Jahrsdoerfer,  U.S.  Fish  and 
Wildlife  Service,  222  Soulh  Houston, 
suite  A,  Tulsa,  Oklahoma  74127  (918/ 
581-7458  or  FTS  745-7458). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


Regulation  promulgation. 
PART  17-^ AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  350O,  unless  otherwise  noted. 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertet>ate 

population 

wt>ere 

endangefed  of 

ttireatened 


2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"Snails,"  to  the  list  of  Endangered  and 
Threatened  Wildlife:    , 

§  1 7. 1 1    Endangered  and  threatened 
wildlife. 

***** 

[hi  *  *  • 


Status 


Wtien  listed 


Critical 
habtat 


Speoal 
rules 


1 1     Snails 

•  •                            •  • 

Springsnail,  Alamosa Tryonia  alamosae U.S.A.  (NM).. 

Sprinasrail,  Socon^o Pyrqulopsis  neomexicana USA  (NM).. 


NA.. 
NA.. 


E 
E 


442 
442 


NA 
NA 


NA 
NA 


Dated:  September  23, 1991. 
Bruce  Blanchard, 

Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  23460  Filed  9-27-91;  8:45  am] 

BILLING  CODE  4310-SS-M 


50  CFR  Part  17 
RIN  1018-AB36 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for  Six 
Foreign  Reptiles 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

summary:  The  Service  determines 
endangered  status  for  six  foreign 
reptiles:  Maria  Island  ground  lizard. 
Maria  Island  snake,  Brazilian  sideneck 
turtle.  Cat  Island  turtle,  Inagua  Island 
turtle,  and  South  American  red-lined 
turtle.  All  occupy  very  restricted  ranges 
and  are  jeopardized  by  human  habitat 
disruption  and/or  direct  killing.  This 
rule  will  implement  the  protection  of  the 
Endangered  Species  Act  of  1973  for 
these  six  reptiles. 
EFFECTIVE  DATE:  October  30, 1991. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  in  room  750, 
4401  Fairfax  Drive,  Arlington,  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Charies  W.  Dane,  Chief,  Office  of 
Scientific  Authority;  Mail  Stop: 
Arlington  Square,  room  725;  U.S.  Fish 
and  Wildlife  Service,  Washington.  DC 


20240  (phone  703-358-1708  or  FTS  921- 
1708;  FAX  703-358-2202). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  of  October  5, 
1984  (50  FR  39353-39354),  the  Fish  and 
Wildlife  Service  (Service)  issued  a 
notice  of  review  of  the  status  of  eight 
freshwater  turtles,  to  help  determine 
whether  they  should  be  proposed  for 
classification  as  endangered  or 
threatened  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act).  It 
subsequently  was  decided  to  proceed 
with  such  proposal  for  four  of  these 
turtles:  Brazilian  sideneck  turtle 
[Phrynops  hogei],  Cat  Island  turtle  (then 
known  as  Trachemys  terrapen  felis), 
Inagua  Island  turtle  [Trachemys 
stejnegeri  malonef],  and  South 
American  red-lined  turtle  [Trachemys 
scripta  callirostris].  The  proposal  was 
published  in  the  Federal  Register  of 
April  25, 1990  (55  FR  17469-17473).  This 
proposal  also  covered  two  additional 
reptiles:  Maria  Island  ground  lizard 
[Cnemidophorus  vanzoi)  and  Maria 
Island  snake  [Liophus  ornatus). 

The  Maria  Island  ground  lizard  is  now 
restricted  to  the  islets  of  Maria  Major 
and  Maria  Minor,  off  of  the  island  of  St. 
Lucia  in  the  Caribbean,  where  it  was 
discovered  in  1958  (Baskin  and  Williams 
1966).  It  probably  was  exterminated  on 
the  mainland  of  St.  Lucia  through 
predation  by  rats  and  mongooses. 
Mature  lizards  measure  10  to  15  inches 
(25  to  38  centimeters)  long  and  are  an 
olive  green  color,  with  light  striping 
down  the  back  and  lines  of  blue-gray 
spots  along  the  sides.  Most  of  the  early 


habitat  descriptions  indicate  preference 
for  dry  coastal  areas  with  grass  and 
prickly  pear  cactus  (Long  1974). 

The  Maria  Island  snake  also  originally 
was  found  on  St.  Lucia.  It  has  been 
extirpated  from  that  island  for  most  of 
the  20th  centiiry  and  was  thought  to  be 
extinct  until  rediscovered  in  1973  on 
Maria  Major,  an  islet  ofT  the 
southeastern  coast  of  St.  Lucia.  Adults 
attain  lengths  of  3  feet  (one  meter]  and 
are  colored  black  to  olive-brown,  with  a 
distinct  but  somewhat  variable  white/ 
yellow  zig-zag  pattern  of  dots  and 
broken  lines  continuing  to  the  tail 
(Dixon  1981).  7he  current  habitat  of  tha 
species  on  Maria  Major  is  primarily 
xeric  rocklands  with  scattered  trees  and 
vines,  and  small  grass  and  cactus 
meadows  (Corke  1983). 

First  described  in  1967,  the  Brazilian 
sideneck  turtle  is  a  rare  native  of  the  Rio 
Paraiba  and  Rio  Itapemir^m  drainages  in 
southeastern  Brazil  (Mitttrmeier  et  al. 
1980).  It  apparently  occupies  a  restricted 
range  below  1,850  feet  (500  meters)  in 
the  states  of  Rio  de  Janeiro,  Minas 
Gerais,  and  southern  Espirito  Santo 
(Rhodin  et  al.  1982).  Its  carapace  is 
domed  and  elongated,  gencially 
measures  9  to  13  inches  (23  to  34 
centimeters)  long,  lacks  any  keel  or 
medial  groove,  and  may  vary  in  color 
from  light  to  dark  brown  (Ernst  and 
Barbour  1989).  Very  little  ecological 
research  has  been  done  on  this  species, 
but  other  members  of  the  genus  are 
primarily  carnivorous,  subsisting  on 
insects,  larvae,  and  small  fish, 
supplemented  by  available  fruit  (Rhodin 
et  al.  1982). 
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The  Cat  Island  turtle  originally  was 
considered  a  full  species.  Pseudemys 
felis  (Barbour  1935).  and  subsequently 
was  regarded  as  the  subspecies 
Trachemys  terrapen  felis  (Seidel  and 
Adkins  1967).  but  may  actually  be  only  a 
population  of  T.  terrapen  restricted  to 
Cat  Island  in  the  Bahamas  (see  below). 
Adults  are  inconspicuous,  with  the 
carapace  varying  in  color  from  grayish 
brown  to  yellowish  olive  and  being 
approximately  10  to  13  inches  (25  to  32 
centimeters)  long  (Ernst  and  Barbour 
1989).  Juveniles  make  more  attractive 
pets,  because  their  stripes  and  plastral 
markings  are  more  distinct.  This  turtle 
generally  lives  in  or  around  ephemeral 
freshwater  ponds,  as  available,  and 
persists  through  dry  periods  by 
burrowing  into  the  remaining  muck  and 
leaf  litter  of  former  ponds.  It  is  fond  of 
basking  when  freshwater  is  not  limited, 
a  behavioral  trait  that  aids  in  its 
capture.  The  diet  is  apparently 
omnivorous,  but  there  is  a  strong 
preference  for  custard  apples,  a  local 
wild  fruit 

The  Inagua  Island  turtle,  found  only 
on  Great  Inagua  Island  in  the  Bahamas, 
formerly  was  considered  to  be  a  full 
species,  Pseudemys  malonei  (Barbour 
and  Carr  1938),  but  now  is  regarded  as  a 
subspecies  of  the  Central  Antillean 
slider  (Seidel  1988).  It  has  a  variable 
green-brown,  oval,  high-domed 
carapace,  up  to  9.5  inches  (24 
centimeters]  long:  gray  to  olive  skin;  a 
blunt  to  rounded  snout;  and  either  a 
solid  yellow  or  dark-seamed  plastron. 
The  subspecies  inhabits  freshwater 
ponds,  rivers,  streams,  or  swamps,  with 
soft  bottoms  and  abundant  aquatic 
vegetation  (Ernst  and  Barbour  1989).  It 
feeds  on  vegetation,  preferably  fruit, 
supplemented  with  insects  and 
occasionally  fish  (Barbour  and  Carr 
1938). 

The  colorful  Colombian  slider,  or 
South  American  red-lined  tiulle,  once 
was  common  to  Caribbean  drainages  in 
northern  Colombia  and  northwestern 
Venezuela.  Named  for  the  bright  red 
postorbital  stripe  on  its  head,  it  is  a  very 
attractive  reptile  and  has  appeared 
regularly  in  the  European  pet  trade  for 
many  years  (Pritchard  1979).  The 
carapace  is  a  weakly  keeled  oval  with  a 
slightly  serrated  posterior  rim.  and  is  8 
to  24  inches  (20  to  60  centimeters)  long. 
The  ground  color  on  adults  is  olive  to 
brown,  but  the  shell  is  also  highly 
patterned  with  yellow  bars  and  ocelli, 
as  well  as  green  and  black  concentric 
circles.  The  plastral  configuration  is 
equally  decorative.  Hatchlings  are 
brighter,  the  ground  color  being  emerald 
green  upon  emergence.  The  color  and 
patterning  of  juveniles  inspires  local 


people  to  gather  large  numbers  for 
eventual  sale  as  dried  trinkets 
(Groombridge  1982).  This  turtle  prefers 
quiet,  soft-bottomed  waters  with  plenty 
of  aquatic  plants  and  basking  sites. 
Reports  regarding  diet  vary,  but  indicate 
that  individuals  or  geographic 
populations  may  display  vegetarian, 
omnivorous,  or  even  predatory  and 
carnivorous  feeding  behavior. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  of  April  25, 1990, 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  information  that  might  contribute 
to  development  of  a  final  rule.  Cables 
were  sent  to  United  States  embassies  in 
countries  within  the  ranges  of  the 
subject  species,  requesting  new  data 
and  the  comments  of  the  governments  of 
those  countries.  Six  comments  were 
received,  all  supportive  and  some 
providing  new  information  that  is 
discussed  below.  However,  two  of  the 
comments  pointed  out  that  the  new 
studies  by  Seidel  (1988)  indicate  that  the 
Cat  Island  turtle  is  iu)t  a  separate 
subspecies  [Trachemys  terrapen  felis) 
as  proposed,  but  is  a  population  of 
Trachemys  terrapen,  which  otherwise  is 
found  on  Jamaica  and  Eleuthera  Island 
in  the  Bahamas.  Seidel  (1988)  suggested 
that  populations  of  T.  terrapen  in  the 
Bahamas  are  the  result  of  human 
introduction,  but  he  also  noted  that  the 
recent  discovery  of  late  Pleistocene 
fossils  on  the  island  of  San  Salvador, 
only  42  miles  (70  kilometers)  from  Cat 
Island,  may  substantiate  the  presence  of 
Trachemys  in  the  area  prior  to  the 
arrival  of  [teople.  While  the  taxonomic 
issue  thus  is  in  doubt,  there  seems  no 
question  of  the  deteriorating  status  of 
the  Cat  island  turtle,  and  the  Service  has 
decided  to  proceed  with  its 
classification  as  endangered,  but  will 
treat  it  as  a  distinct  vertebrate 
population  segment  pursuant  to  section 
3(16)  of  the  Act 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  six  reptiles  named  above  should 
be  classiHed  as  endangered.  Section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.C  1531  etseq]  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 


application  to  the  six  reptiles  named 
above  are  as  follows. 

A.  The  Present  or  Threatened 
Destrvction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  riverine  habitat  of  the  Brazilian 
sideneck  turtle  has  undergone  extensi\'e 
deforestation  in  the  past  20  years.  The 
banks  and  marshes  of  the  Rio 
Itapermirim  and  Rio  Paraiba  drainages 
are  no  longer  suitable  for  freshwater 
turtle  habitation  or  reproduction. 
Periodic  field  collections  of  specimens 
for  taxonomic  studies  have  failed  to 
obtain  any  juvenile  samples  (Russell 
Mittermeier,  State  University  of  Mew 
York,  pers.  comm.). 

The  remaining  habitat  of  the  Cat 
Island  turtle  is  small  and  subject  to 
development  and  disturbance  by  road 
construction  (Groombridge  1982). 
According  to  Bostock  1987),  only  a 
single  site  supporting  a  population 
remains  undisturbed  by  people.  The 
seven  other  areas  with  populations  have 
been  degraded  by  agricultural  burning 
or  excessive  human  use.  The  total 
number  of  individuals  appears  to  have 
declined  since  a  survey  in  1963.  Sur\'eys 
conducted  in  1987  resulted  in  the 
capture  (followed  by  release)  of  fewer 
than  350  turtles.  In  its  response  to  the 
proposed  rule,  the  Bahamas  National 
Trust  estimated  total  current  numbers  at 
300  to  1,500  and  indicated  that 
populations  are  slowly  declining. 

Much  of  the  range  of  the  Inagua  Island 
turtle  is  within  a  preserve  leased  by  the 
Bahamas  National  Trust  and  managed 
for  flamingos.  Solar  salt-processing 
operations  if  permitted  to  expand, 
inundating  some  parts  of  the  preserve 
would  not  adversely  affect  the  flamingos 
or  their  habitat.  Although  the  turtle  is 
tolerant  of  brackish  water,  the  high 
salinity  of  seawater  is  lethal.  The  turtle 
frequently  resides  in  freshwater  lenses 
that  form  when  rain  accumulates  in 
ponds  above  the  heavier  saltwater  from 
the  ground.  These  lenses  also  are 
considered  an  inexpensive  source  of 
drinking  water  by  the  growing  human 
population  (1.000  or  more  people)  on 
Great  Inagua  Island.  When  imported 
freshwater  supplies  are  not  readily 
available,  the  freshwater  lenses  of  pools' 
are  pumped  for  drinking  water, 
decreasing  habitat  for  the  turtle  (Karen 
Bjomdahl,  University  of  Florida,  pers. 
comm.).  In  its  response  to  the  proposed 
rule,  the  Bahamas  National  Trust 
estimated  current  numbers  of  the  turtle 
at  250  to  550  and  indicated  that 
populations  are  slowly  declining. 

In  1975,  the  range  of  the  South 
American  red-lined  turtle  in  Colombia 
was  reported  to  be  restricted  to  the 
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Magdalene  and  Sinu'  river  drainages, 
and  more  recent  reports  indicate  that 
the  easternmost  populations  have  been 
extirpated  (Russell  Mittermeier.  State 
University  of  New  Yoric,  pers.  conun.): 
the  same  is  suspected  of  populations  on 
the  western  edge  of  this  range. 
Populations  in  Venezuela  may  also  have 
been  extiipated.  as  virtually  all 
historical  habitat  in  that  country  is  now 
occupied  by  petroleum  facilities  and 
storage  tanics  (Russell  Mittermeier,  State 
University  of  New  York.  pers.  comm.). 
Remaining  wetland  habitat  is  being 
destroyed  by  burning  and  development 
(Groombridge  1982). 

B.  Overutilization  for  Commercial 
Recreational,  Scientific,  or  Educational 
Purposes 

Ross  (1982)  reported  extensive 
utilization  of  the  Cat  lalaad  turtles  for 
food  by  some  of  the  local  people. 
Bostock  (1987)  found  this  problem  to 
continue  in  northern  parts  of  Cat  Island, 
and  also  noted  that  hatchling  turtles 
were  being  taken  throughout  the  Island 
to  supply  a  local  pet  trade.  In  its 
response  to  the  proposed  nrie,  the 
Bahamas  National  Trust  considered  this 
trade  to  be  the  main  threat  to  the  Cat 
Island  and  Inagua  Island  turtles. 

According  to  information  supplied  by 
the  Environmental  Institute  of  Colombia 
(INDERENA)  in  its  response  to  the 
propose  rule,  and  by  Peter  Pritchard 
(Florida  Audubon  Society,  pers.  comm.), 
the  South  American  red-lined  turtle  is 
intensively  exploited  for  its  meat  and 
eggs.  Although  it  is  illegal,  hunting  is 
especially  severe  )ust  prior  to  and  during 
Holy  Week,  when  many  people  do  not 
consume  mammalian  flesh  for  religious 
reasons.  This  period  comes  at  a  time 
when  the  female  turtles  are  laden  with 
eggs,  and  thus  the  death  of  an  adult  may 
result  in  the  direct  loss  of  many  young. 
Hunting  also  causes  considerable 
damage  to  habitat,  since  the  taking  of 
the  turtles  involves  burning  the  cover 
along  the  river  banks.  Within  the  last 
decade  there  has  been  a  decline  of  50 
percent  in  the  number  of  turtles  and  a 
reduction  in  the  average  size  of  those 
taken.  Population  structure  has  been 
modified,  with  a  relative  loss  of 
reproductively  mature  animals.  In 
addition  to  these  other  problems,  many 
hatchlings  are  being  collected  alive  for 
exportation  or  local  use  as  pets. 

C.  Disease  or  Predation 

The  inagua  Island  turtle  is  preyed 
upon  by  feral  hogs,  which  were 
introduced  to  the  island  by  people. 
(Karen  Bjomdahl,  University  of  Florida; 
pers.  comm.).  According  to  Corke  (1983. 
1987),  the  Maria  Island  snake  and 
ground  lizard  probably  were  totally 


extirpated  from  the  mainland  of  St. 
Lucia  through  predation  by  introduced 
rats  and  mongooses.  They  survive  only 
in  extremely  restricted  habitats, 
amounting  to  not  more  than  30  acres  (12 
hectares)  on  the  two  islets,  Maria  Major 
and  Maria  Minor.  There  are  fewer  than 
1,000  of  the  lizards  and  only  50  to  100 
snakes.  They  remain  vulnerable  to 
potential  introduction  of  predators  and 
other  environmental  disruptions  (see 
below). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

In  1973.  both  of  the  tiny  volcanic  islets 
inhabited  by  the  Maria  Island  snake  and 
ground  lizard  became  a  nature  preserve, 
under  the  control  of  the  St.  Lucia 
National  Trust,  specifically  for  the 
protection  of  these  two  species  (Earl 
Long.  Center  for  Disease  Control  pers. 
comm.).  In  1986.  the  islets  were 
resurveyed,  but  no  snakes  were  found, 
and  only  three  individuals  have  been 
sighted  since  1983  (Corke  1967).  hi  his 
response  to  the  proposed  rule,  the 
Director  of  the  St  Lucia  National  Trust 
noted  that  while  controls  have  been 
placed  on  the  use  of  the  islets  by 
fishermen,  there  is  an  ever  present 
danger  to  the  dry,  scrubby  habitat  from 
fire,  and  also  the  threat  of  introduction 
of  rats  and  mongooses  from  fishing 
boats. 

Existing  regulatory  mechanisms 
provide  only  limited  assistance  to  the 
other  reptiles  covered  by  this  rule.  The 
Brazihan  sideneck,  turtle  is  ofScially 
listed  as  endangered  by  the  Brazilian 
government,  but  such  dassification  can 
do  little  to  prevent  the  destruction  of  the 
hmited  habitat  of  the  species.  According 
to  the  Bahamas  National  Trust,  both  the 
Cat  Island  and  Inagua  Island  turtles  are 
ciurently  unprotected  outside  of 
preserves  and  are  subject  to  collection 
and  sale.  Most  of  the  range  of  the  Inagua 
Island  turtle  is  within  a  preserve  created 
for  the  protection  of  flamingos,  but  there 
are  apparently  no  provisions  mandating 
that  the  area  remain  in  its  present  state, 
which  is  a  freshwater  habitat  suitable 
for  the  turtle  (see  crbove).  In  its  response 
to  the  proposed  rule,  tiie  Environmental 
Institute  of  Colombia  (INDERENA) 
noted  that  the  South  American  red-lined 
turtle  is  legally  protected  in  the  country, 
but  continues  to  suffer  severely  from 
hunting  and  habitat  destruction. 

None  of  the  reptiles  covered  by  this 
rule  is  on  the  appendices  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora.  There  thus  are  no  mechanisms 
preventing  the  importation  of,  for 
example,  young  specimens  of  the  Cat 
Island,  Inagua  Island,  or  South 
American  red-lined  turtles. 


E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence. 

All  six  reptiles  covered  by  this 
proposal  occur  in  such  small  numbers 
that  inbreeding  and  loss  of  genetic 
viability  could  be  problems.  On  Cat 
Island,  land  often  is  cleared  for 
agricultural  purposes  by  burning  all  of 
the  existing  vegetation  in  an  area,  and 
such  activity  usually  results  in  the  death 
of  some  turtles  (Bostock  1987).  Water 
pollution  is  a  problem  for  the  Brazilian 
sideneck  turtle  and  the  South  American 
red-lined  turtle.  The  river  drainages 
within  the  ranges  of  both  species  have 
been  virtually  denuded  of  vegetative 
cover,  thus  promoting  siltation 
problems.  Some  of  these  areas  have 
been  heavily  industrialized  in  the  past 
few  decades  (Russell  Mittermeier,  State 
University  of  New  York,  pers.  comm.). 

The  decision  to  determine  endangered 
status  for  the  Maria  Island  ground 
lizard,  Maria  Island  snake,  Brazilian 
sideneck  turtle.  Cat  Island  turtle,  Inagua 
Island  turtle,  and  South  American  red- 
lined  turtle  was  based  on  an  assessment 
of  the  best  available  scientific 
information,  and  of  past,  present,  and 
probable  foture  threats  to  these  reptiles. 
All  six  have  experienced  signiiicaat 
declines  in  population  numbers  in  recent 
years  and  are  vulnerable  to  human 
exploitation  and  disturbance.  If 
conservation  measures  are  not 
implemented,  further  declines  are  likely 
to  occur,  increasing  the  danger  of 
extinction  for  these  reptiles.  Critical 
habitat  is  not  being  determitiad.  as  such 
designation  is  not  applicable  to  foreign 
species. 

Available  Conservation  Measxnvs 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  pHirsuant  to  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
conservation  measures  by  Federal, 
international,  and  ]>rivate  agencies. 
groups,  and  individuals. 

Section  7(a)  of  the  Act.  as  amended, 
and  as  implemented  by  regulationa  at  50 
CFR  part  402,  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 
conducted  within  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  proposed  or  Ustsd  as 
endangered  or  threatened  and  with 
respect  to  its  proposed  or  designated 
critical  habitat  (if  any).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
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or  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  such  activities  are  currently 
known  with  respect  to  the  species 
covered  by  this  rule. 

Section  8(a)  of  the  Act  authorizes  the 
provision  of  limited  financial  assistance 
for  the  development  and  management  of 
programs  that  the  Secretary  of  the 
Interior  determines  to  be  necessary  or 
useful  for  the  conservation  of 
endangered  species  in  foreign  countries. 
Sections  8(b)  and  8(c)  of  the  Act 
authorize  the  Secretary  to  encourage 
conservation  programs  for  foreign 
endangered  species,  and  to  provide 
assistance  for  such  programs,  in  the 
form  of  personnel  and  the  training  of 
personnel. 

Section  9  of  the  Act,  and 
implementing  regulations  found  at  50 
CFTi  17.21  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take,  (within  the 
U.S.  or  on  the  high  seas),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  endangered  wildlife.  It 
also  is  illegal  to  possess,  sell,  deliver, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  in  violation  of  the  Act. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  under  certain 
circumstances.  Regulations  governing 
permits  are  codified  at  50  CFR  17.22. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  propagation  or 
survival,  or  for  incidental  take  in 
connection  with  other  such  lawful 
activities.  All  such  permits  must  also  be 
consistent  with  the  purposes  and  policy 
of  the  Act,  as  required  by  section  10(d). 

International  trade  in  these  six 
reptiles  is  expected  to  be  minimal,  with 
the  possible  exception  of  movement  of 
the  young  of  certain  turtles,  as  noted 
above.  In  any  case,  the  Service  will 
review  these  species  to  determine 
whether  any  of  them  should  be  placed 
on  the  Aimex  of  the  Convention  on 


Nature  Protection  and  Wildlife 
Preservation  in  the  Western 
Hemisphere,  which  is  implemented 
through  section  8A(e)  of  the  Act,  and 
whether  they  should  be  considered  for 
other  appropriate  international 
agreements,  including  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  and 
the  Cartagena  Convention's  Protocol  for 
Specially  Protected  Areas  and  Wildlife. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  deRned 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation,  and  Wildlife. 

Regulations  Promulgation 

PART  17-{AMENDED1 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as  set 
forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407: 16  U.S.C 
1531-1544: 16  U.S.a  4201-4245:  Public  Law 
99-625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amended  S  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
Reptiles,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 


517.11 
wHdlife. 

*  * 


Endangered  and  threatened 
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Dated:  September  24. 1991. 
Sam  Maria*. 
Acting  Dirmctor. 
(FR  Doc.  91-23461'  Filed  9-27-01;  &45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  fNTERIOR 

Fish  ami  WtMKfs  Servtc* 

SOCFRPartt? 

RIN  101S-AB3a 

Endangsretf  and  Threatened  WlldlRa 
and  Plants;  Threatened  Status  for  the 
Gulf  Sturgeon 

agencies:  Fish  and  Wildlife  Service. 
Interior,  and  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  The  Service  determines  the 
Gulf  sturgeon  {Acipenaer  oxychynchus 
desolot")  ta  be  a  threatened  species, 
pursuant  to  the  Endangered  Species  Act 
of  1973  (Act),  as  amended.  This  rule  has 
been  coordinated  with  NOAA  and  they 
have  cosigned  the  document.  This  lai^ 
fish  ranges  from  Lake  Pontchartrain  in 
Louisiana  to  Tampa  Bay  in  Florida.  Gulf 
sturgeon  stocks  have  been  greaUy 
reduced  or  extirpated  throughout  much 
of  the  historic  range  by  overfishing,  dam 
construction  and  habitat  degradation. 
This  action  will  implement  the 
protection  and  recovery  provisions 


afforded  by  the  Act  for  the  Gulf 
sturgeon. 

effective  date  October  30, 1981. 
addresses:  The  complete  flics  for  diis 
rule  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Jacksonville  Field  Office, 
U.S.  Fish  and  Wildhfe  Service.  3100 
University  Boulevard  South,  suite  120, 
Jacksonville.  Florida  32Z16» 

FOR  further  INFOfNMTIOM  COffTAeT: 

David  J.  Wesley,  Field  Supervisor,  at  the 
above  address  (telephone  964/791-238^ 
or  FTS  948-2580). 

SUPPtfMENTARV  INFORMATION: 
Background 

The  Gulf  stiu^geon  [Acipenser 
oxyrhynchus-  desoU>[\,  also  known  as 
the  Gulf  of  Mexico  sturgeon,  is  a 
subspecies  of  the  Atlemtic  sturgeon 
[Acipenser  oxyrhynchus).  The  Gulf 
sturgeon  was  described  by  Vladykov  in 
1955.  It  is  a  large,  nearly  cylindrical  fish 
with  an  extended  snout,  vertical  mouth, 
chin  barbels,  and  with  the  upper  lobe  of 
the  tail  longer  than  the  lower.  Adults 
range  from  1.8-2.4  meters  (6-8  feet)  or 
more  in  length,  witli  adult  females  larger 
than  males.  The  skin  is  scaleless,  brown 
dorsally  and  pale  ventrally,  and 
imbedded  with  five  rows  of  bony  plates. 
The  Gulf  sttu^eon  has  a  longer  head, 
pectoral  fms,  and  spleen  than  the 
related  Atlandc  sturgeon  (Huff  1975, 
Wooley  1985). 

The  following  information  is  derived 
primarily  from  Barkuloo  (1986^. 
Historically,  the  Culf  sturgeon  occurred 
from  the  Mississippi  River  to  Tampa 
Bay,  Florida,  it  still  ocours.  at  least 
occasionally,  throughout  this  range,  but 
in  greaUy  reduced  numbers.  The  fish  is 


essentially  confined  to  the  eastern  Gulf 
of  Mexico,  possibly  because  this  portion 
or  the  Gulf  has  predominately  hard 
bottoms  that  are  better  suited  to  the 
Gulf  sturgeon's  feeding  habits.  (The 
western  Gulf  has  mostly  mud;  clay,  and 
silt  bottom  sediments.)  Adult  fish  are 
bottom  feeders,  eating  primarily- 
in\(ertebrates;  including  brachiopod^, 
insect  larvae,  molhisks,  worms,  and 
crustaceans.  Gulf  sturge^  are 
anadromous,  with  reproduction 
occurring  in  firsh  water  but  with  most 
adult  feeding  taking  place  in  the  Gulf  of  " 
Mexico  and  its  estuaries.  The  fish 
probably  return  to  breed  in  the  same 
river  system  in  which  they  hatchedl 
Adult  sturgeon  enter  the  Apalachicola 
and  Suwannee  River  Systems  from 
February  through  April.  Spawning  is 
believed  to  occur  in  areas  of  deep  water 
and  clean  (rock,  gravel  or  sand) 
bottoms.  The  eggs  are  sticky  and  adhere 
in  clumps  or  strings  to  snags, 
outrroppings,  or  other  clean  surfaces. 
Larvae  have  been  collected  in  April  and 
May  in  the  Apalachicola  River.  Adults 
remain  in  fresh  water  as  late  as 
November.  The  adults  lose  weight  whiU 
in  frcflh  water  but  regain  it  while 
wintering  in  estuaries  or  the  Gulf  of 
Mexico.  In  the  Suwannee  River,  Florida. 
femule  sturgeon  require  8  to  12  years, 
and  males  7  to  10  years,  to  reach  seMial 
maturity  (Huff  1975).  The  Gulf  sturgeon, 
therefore,  is  a  slow^maturiog,  long-lived 

r.sh. 

The  Gulf  sturgeon  has  historically 
been  of  commercial  importance,  with 
the  eggs  used  for  caviaE,  the  flesh  for 
smoked  fish,  and  the  swim  bladder 
yielding  isinglass,  a  gelatin  used  in  food 
products  and  glues.  Available  leading 
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records  for  Gulf  sturgeon  indicate  that 
the  principal  historic  fisheries  were  in 
Florida  and  Alabama,  with  little 
directed  fishing  in  the  other  Gulf  States: 
mainly  by-catch  from  other  fishing.  In 
Florida,  recorded  catches  peaked  about 
the  turn  of  the  century,  and  while 
fluctuating  over  the  years,  have 
decreased  drastically  since  that  time. 
The  decline  was  initially  due  to 
overfishing,  but  subsequent  dam 
construction  has  impacted  habitat  and 
eliminated  or  seriously  reduced  some 
populations  in  more  recent  years. 

Service  involvement  with  the  Gulf 
sturgeon  began  with  monitoring  and 
other  studies  of  the  Apalachicola  River 
population  by  the  Service's  Panama 
City,  Florida,  Fisheries  Assistance 
Office  in  1979.  The  fish  was  included  as 
a  category  2  species  in  the  Service's 
December  30, 1982  (47  FR  58454),  and 
September  18, 1985  (50  FR  37958), 
vertebrate  review  notices,  and  in  the 
January  6, 1989  (54  FR  554),  animal 
notice  of  review.  These  notices 
indicated  that  the  Gulf  sturgeon  was  a 
species  for  which  listing  as  threatened 
or  endangered  was  possibly  appropriate. 
In  1980,  the  Service's  Jacksonville, 
Florida.  Area  Office  contracted  a  status 
survey  report  on  the  Gulf  sturgeon 
(Hollowell  1980).  The  report  concluded 
that  the  fish  had  been  reduced  to  a  small 
population  due  to  overfishing  and 
habitat  loss,  and  that  any  further 
adverse  changes  would  make  its 
survival  questionable.  In  1988,  the 
Panama  City,  Florida,  Office  completed 
a  report  (Barkuloo  1988)  on  the 
conservation  status  of  the  Gulf  sturgeon, 
recommending  that  the  subspecies  be 
hsted  as  a  threatened  species  pursuant 
to  the  Act.  The  Service  proposed  the 
Gulf  sturgeon  for  listing  as  a  threatened 
species  on  May  2. 1990  (55  FR  18357). 

Subsequent  to  publication  of  the 
proposed  rule.  Service  contacts  with 
agencies  and  individuals  working  on 
conservation  of  the  Gulf  sturgeon 
indicated  that  it  would  be  in  the  best 
interest  of  the  species  to  Increase  post 
hsting  regulatory  flexibility  relative  to 
Service  permitting  requirements.  The 
Endangered  Species  Act  allows  such 
flexibility  in  the  case  of  species  that  are 
classified  as  threatened.  Accordingly,  a 
special  rule  has  been  added  to  allow 
taking  of  the  Gulf  sturgeon  for  certain 
purposes  without  a  Federal  permit, 
provided  that  the  taking  is  done  in 
accordance  with  applicable  State  fish 
and  wildlife  conservation  laws  and 
regulations. 

The  Service  and  the  National  Marine 
Fisheries  Service  (NMFS)  executed  a 
Memorandum  of  Understanding  (MOU) 
in  1974  regarding  jurisdictional 


responsibilities  and  listing  procedures 
under  the  Endangered  Species  Act. 
Based  upon  the  terms  of  the  MOU.  the 
Service  has  determined,  for  purposes  of 
this  final  rule,  that  it  has  jurisdictional 
authority  to  list  this  species  because  the 
Gulf  sturgeon  spends  the  majority  of  its 
lifespan  in  fresh  water.  However,  the 
NMFS  also  claims  jurisdiction, 
contending  that  the  Presidential 
Reorganization  Plan  No.  4  of  1970 
clearly  placed  anadromous  fish  under 
NMFS  jurisdiction,  and.  thus  the 
intended  scope  of  the  MOU  did  not 
include  anadromous  fish. 

Although  the  agencies  intend  to 
resolve  this  disagreement  in  the  future, 
both  agree  that  it  is  in  the  best  interest 
of  the  Gulf  sturgeon  to  list  the 
subspecies  without  further  delay.  Until 
the  jurisdictional  issue  is  resolved,  the 
Service  will  be  responsible  for  the  Gulf 
sturgeon  once  the  listing  becomes 
effective.  Both  agencies  have  signed  this 
rule  to  eliminate  confusion  while  the 
issue  of  jurisdiction  is  under  review. 

Summary  of  Comments  and 
Recommendations 

In  the  May  2, 1990,  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  State  agencies. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  were 
pubhshed  in  the  Mobile.  Alabama. 
"Press  Register"  on  May  19. 1990;  in  the 
Atlanta,  Georgia,  "Constitution"  on  May 
20, 1990-,  in  the  Tallahassee,  Florida, 
"Democrat"  on  May  22, 1990;  in  the  New 
Orleans.  Louisiana.  'Times-Picay\me" 
on  May  22. 1990;  and  in  the  Jackson. 
Mississippi.  "Clarion-Ledger"  on  June  4. 
1990. 

Nine  comments  were  received  during 
the  comment  period.  The  proposal  was 
supported  by  the  Alabama  Department 
of  Conservation  and  Natural  Resources; 
the  Mississippi  Department  of  Wildlife. 
Fisheries,  and  Parks;  Florida's  Marine 
Fisheries  Commission,  Department  of 
Natural  Resources,  and  Game  and  Fresh 
Water  Fish  Commission;  and  a 
representative  of  a  private  conservation 
foundation. 

Mississippi  commented  that  the 
proposed  rule  was  misleading  in  stating 
that  the  Gulf  sturgeon  was  essentially 
confined  to  the  eastern  Gulf  and  in 
implying  that  the  only  viable 
populations  remained  in  Florida.  They 
pointed  out  that  a  potentially  healthy 
population  still  exists  in  the  Pearl  River, 
and  that  spawning  areas  were  still 
available  In  the  lower  150  miles  of  the 


Pearl  River,  including  some  tributaries. 
They  further  stated  that  a  sturgeon 
fishery  existed  on  the  Pascagoula  River 
in  the  early  twentieth  century,  and  that 
additional  survey  work  should  be  done 
in  Mississippi  rivers.  Service  response: 
The  eastern  Gulf  of  Mexico  distribution 
referred  to  in  the  proposed  rule  meant 
that  the  Gulf  sturgeon  was  essentially 
restricted  to  rivers  east  of  the 
Mississippi,  not  that  the  species  was 
restricted  to  Florida.  Historical  catch 
data,  however,  do  indicate  that  Florida 
supported  the  largest  part  of  the 
distribution.  This  final  rule  has 
incorporated  the  additional  information 
provided  by  Mississippi.  The  Service 
agrees  that  further  survey  work  will  be 
necessary  to  determine  the  status  of  the 
Gulf  sturgeon  in  several  of  the  Gulf 
coast  rivers,  but  believes  that  sufficient 
evidence  exists  to  indicate  that  the 
subspecies  is  threatened  over  most,  if 
not  all.  of  its  range. 

The  Louisiana  Department  of  Wildlife 
and  Fisheries  stated  that  the  Gulf 
sturgeon  was  formerly  found  in  the  Pearl 
River  and  the  major  Lake  Pontchartrain 
tributaries,  but  that  the  current  status 
was  unknown.  They  reported  that  the 
Louisiana  Wildlife  and  Fisheries 
Commission  had  closed  all  Louisiana 
waters  to  taking  of  sturgeon  effective 
May  20. 1990. 

A  private  individual  expressed 
concern  about  potential  economic 
effects  of  the  listing,  particularly  with 
regard  to  interfering  with  commercial 
fishing.  Service  response:  Section  4(b)  of 
the  Act  requires  that  listing  decisions  be 
made  solely  on  the  basis  of  the  best 
available  scientific  and  commercial 
data;  economic  factors  may  not  be 
considered.  Nonetheless,  the  Service 
does  not  anticipate  that  the  listing  of  the 
Gulf  sturgeon  will  impede  commercial 
fishing.  Take  of  the  fish  is  already 
prohibited  by  Louisiana,  Mississippi. 
Alabama,  and  Florida.  Existing  Federal 
(National  Marine  Fisheries  Service) 
regulations  currently  require  the  use  of 
turtle  excluder  devices  (TEDs)  by 
shrimpers,  and  potential  future 
requirements  to  reduce  the  incidental 
finfish  catch  should  also  reduce  the 
incidental  take  of  Gulf  sturgeon. 

The  Lower  Mississippi  Division  of  the 
U.S.  Army  Corps  of  Engineers  indicated 
a  number  of  civil  works  projects  that 
would  require  coordination  with  the 
Fish  and  Wildlife  Service.  Service 
response:  The  Fish  and  Wildlife  Service 
has  already  conferred  with,  and  will 
now  consult  with  Federal  agencies 
pursuant  to  activities  that  may  affect  the 
Gulf  sturgeon,  as  required  by  section  7 
of  the  Act 
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Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Gulf  sturgeon  should  be 
classified  as  a  threatened  species. 
Procedures  found  at  Section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(l]. 
These  factors  and  their  application  to 
the  Gulf  sturgeon  [Acipenser 
oxyrhynchus  desotoi)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  Gulf  sturgeon  formerly  ranged 
from  the  Mississippi  River  eastward  to 
the  Tampa  Bay  area  on  the  west  coast  of 
Florida.  Three  major  rivers  (the  Pearl  in 
Mississippi,  the  Alabama  in  Alabama, 
and  the  Apalachicola  in  Florida)  within 
the  range  of  the  Gulf  sturgeon  have  been 
dammed,  preventing  use  of  upstream 
afeas  for  spawning.  The  Gulf  sturgeon  is 
apparently  unable  to  pass  through  dam 
systems.  The  Ross  Barnett  Dam  near 
Jackson,  Mississippi,  prevents  sturgeon 
movement  further  upstream,  although 
sturgeon  still  have  access  to  the  lower 
240  kilometers  (150  miles)  of  the  Pearl, 
and  the  tributaries  in  that  area. 
Substantial  spawning  habitat  remains  in 
the  Pearl  and  large  tributaries  like  the 
Bogue  Chitto  and  Strong  Rivers 
(Mississippi  Department  of  Wildlife. 
Fisheries,  and  Parks,  in  litt.  1990). 
Wooley  and  Crateau  (1985)  estimated 
that  construction  of  the  Jim  Woodruff 
Lock  and  Dam  on  the  Apalachicola  - 
River  in  the  1950's  restricted  Gulf 
sturgeon  to  172  kilometers  (107  miles)  of 
the  1,018  kilometers  (636  miles)  of  river 
habitat  formerly  available  in  the 
Apalachicola-Chattahoochee-Flint  River 
System.  Prior  to  dam  construction,  the 
Gulf  sturgeon  used  all  three  rivers; 
subsequently  the  fish  has  been 
restricted  to  that  portion  of  the 
Apalachicola  River  below  the  dam.  Even 
if  the  Jim  Woodruff  Dam  could  be 
passed  by  Gulf  sturgeon,  the  tributaries 
of  the  Apalachicola  have  many 
additional  dams;  14  on  the 
Chattahoochee  and  three  on  the  Flint.  A 
breeding  population  of  Gulf  sturgeon  in 
Bear  Creek.  Bay  County,  Florida,  was 
apparently  extirpated  due  to 
construction  of  a  dam  in  1962. 

In  addition  to  the  structures 
preventing  Gulf  sturgeon  from  reaching 


spawning  areas,  dredging,  desnagging. 
and  spoil  deposition  carried  out  in 
connection  with  channel  improvement 
and  maintenance  represent  a  threat  to 
the  Gulf  sturgeon.  Although  precise 
spawning  areas  are  not  known, 
indications  are  that  deep  holes  and  rock 
surfaces  are  important  for  spawning. 
Modification  of  such  features,  especially 
in  rivers  in  which  upstream  migration  is 
already  limited  by  dams,  could  further 
jeopardize  the  already  reduced  stocks  of 
the  Gulf  sturgeon. 

The  majority  of  the  range  of  the  Gulf 
sturgeon  is  along  the  panhandle  and 
northwest  peninsular  coasts  of  Florida. 
Tampa  Bay,  Florida,  was  the  site  of  the 
first  significant  fishery  for  the  Gulf 
sturgeon.  Fifteen  hundred  fish  were 
taken  when  the  fishery  began  in  1888- 
1887,  2.000  in  1887-1888.  and  only  seven 
fish  in  1888-1889.  at  which  time  the 
fishery  ended.  Only  occasional  Gulf 
sturgeon  have  been  taken  there  since 
that  time.  These  are  believed  to 
originate  in  other  river  systems;  the 
Tampa  Bay  breeding  population  is 
considered  extirpated. 

The  Apalachicola  River  population  of 
the  Gulf  sturgeon  supported  a  major 
fishery  at  the  beginning  of  the  century, 
but  population  estimates  from  1983-1988 
by  the  Service's  Panama  City,  Florida, 
Fisheries  Assistance  Office  range  from 
60-285  fish.  Any  additional  decline  in 
this  population  could  result  in  its 
extirpation.  The  Ochlockonee  River 
supported  a  fishery  until  the  1950's,  but 
no  Gulf  sturgeon  have  been  reported 
there  in  recent  years. 

The  Suwannee  River  is  believed  to 
support  the  healthiest  remaining 
population  of  the  Gulf  sturgeon,  and  the 
population  currently  appears  stable. 
Steve  Carr  (in  Barkuloo  1988)  of  the 
Caribbean  Conservation  Foundation 
caught  and  released  300  Gulf  sturgeon 
during  a  tagging  program  in  1988.  and 
500  in  1989.  However,  the  population  ' 
may  have  been  reduced  seriously 
following  a  large  commercial  harvest  in 
1983-1984.  the  Suwannee  River  currently 
has  good  water  quality  but  future 
development  in  its  watershed  has  the 
potential  to  lower  water  quality  there. 

Gulf  sturgeon  populations  in  other 
states  are  believed  to  remain  low 
following  overfishing  and  habitat 
change  earlier  in  the  century.  Based  on 
the  limited  data  available,  the  Gulf 
sturgepn  is  rare  in  these  states. 
Incidental  catches  of  Gulf  sturgeon  are 
unusual  enough  in  some  areas  to  attract 
newspaper  accounts. 

Alabama  formerly  supported  a  Gulf 
sturgeon  fishery;  commercial  landing 
records  from  1927  to  1964  show  a 
decline  from  a  range  of  2,850-15,134 


pounds  taken  during  the  first  five  years 
of  the  fishery  (1927-1931)  to  100-3.500 
pounds  in  the  last  five  years  (1960-1964). 
Gulf  sturgeon  have  been  taken  in  the 
Mobile  River  System  as  recently  as  1986 
and  1987,  but  captures  in  coastal  waters 
have  not  been  reported  since  1980. 

In  Mississippi,  Miranda  and  Jackson 
(1987)  collected  a  Gulf  sturgeon  from  the 
Pascagoula  River  in  June  1987  during  30 
net-nights  of  effort.  They  reported  the 
capture  of  another  Gulf  sturgeon  on  the 
Chickasawhay,  a  tributary  of  the 
Pascagoula,  in  1985. 

In  1988  the  Louisiana  Department  of 
Wildlife  and  Fisheries  began  collectinit 
information  on  Gulf  sturgeon.  As  of 
March  1989,  specimens  had  been 
recorded  from  Lake  Pontchartrain  (a 
total  of  six  adults  and  subadults), 
Halfmoon  Island  (one  juvenile),  and  the 
Pearl  River  (one  adult  and  five 
juveniles).  Dr.  Frank  Petzold  of 
Mississippi  State  University  caught  63 
juvenile  to  subadult  Gulf  sturgeon  in  the 
Pearl  River  in  1985.  While  Miranda  and 
Jackson  took  no  Gulf  sturgeon  in  that 
river  during  46  net-nights  in  June  1987, 
Dwight  Bradshaw  (pers.  comm.)  of 
Mississippi  State  University  believes 
that  significant  numbers  of  Gulf 
sturgeon  remain  in  the  Pearl. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Although  there  currently  is  no 
directed  fishery  for  Gulf  sturgeon, 
incidental  take  by  commercial  shrimpers 
and  gill  net  fishermen  may  be  significant 
(Wooley  and  Crateau  1985).  Use  of  turtle 
excluder  devices  on  shrimp  trawls  may 
help  reduce  incidental  catch. 

C.  Disease  or  Predation 
Not  known  to  be  a  factor. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Gulf  sturgeon  is  listed  as  a 
species  of  special  concern  by  the  Florida 
Game  and  Fresh  Water  Fish 
Commission  (Title  39-27.05,  Florida 
Administrative  Code)  and  as  an 
endangered  species  by  the  Mississippi 
Department  of  Wildlife,  Fisheries,  and 
Parks.  Take  is  prohibited  in  both  states. 
Take  of  Gulf  sturgeon  in  Alabama  is 
prohibited  (Chapter  220-2-28  of 
Regulations  of  Department  of 
Conservation  and  Natural  Resources). 
On  May  20, 1990,  the  Louisiana  Wildlife 
and  Fisheries  Commission  prohibited 
the  take  of  all  species  of  sturgeon  in 
Louisiana  waters.  There  is  currently  no 
known  directed  fishery  for  the  Gulf 
sturgeon  anywhere  in  its  range. 
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E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Since  the  Gulf  sturgeon  is  slow  to 
mature,  it  is  unable  to  rapidly  establish 
a  breeding  population.  The  fish  probably 
return  to  their  natal  river  to  breed:  if  so. 
recolonization  of  extirpated  populations 
from  other  river  systems  is  likely  to  be 
slow. 

There  is  a  potential  threat  to  the  Gulf 
sturgeon  from  hybridization  with  the 
white  sturgeon  [Acipenser 
transmontanus],  a  fish  native  to  the 
Pacific  coast  of  North  America  (Dr. 
lames  D.  Williams.  National  Fisheries 
Research  Center,  Gainesville,  Florida; 
pars.  comm.).  There  have  been 
preliminary  attempts  to  introduce  white 
sturgeon  for  aquaculture  within  the 
range  of  the  Gulf  sturgeon.  Since  species 
of  Acipenser  are  capable  of 
hybridization,  any  releases  of  white 
sturgeon  within  the  range  of  the  Gulf 
sturgeon  could  threaten  the  survival  of 
the  latter  species. 

Poor  water  quality  may  also  be  a 
threat.  All  major  rivers  in  the  fish's 
historic  range  have  had  heavy  pesticide 
use  in  their  watersheds,  and  some 
receive  contamination  from  heavy 
metals  and  industrial  contaminants. 
Several  lai;ge  Gulf  sturgeon  from  the 
Apalachicola  River  have  been  found  to 
have  potentially  detrimental  levels  of 
organochlorines  and  heavy  metals  in 
their  tissues.  While  the  effects  of  these 
contaminants  are  not  certain,  they  are 
potentially  detrimental  to  the  sturgeon's 
survival. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Gulf 
sturgeon  as  threatened.  The  species  has 
declined  seriously  throughout  its  range, 
and  has  been  extirpated  in  some 
portions  of  that  range.  Although  not  yet 
an  endangered  species,  it  is  likely  to 
become  one  in  the  foreseeable  future  if 
further  habitat  loss  or  degradation 
occurs. 

Critical  Habitat 

Section  3  of  the  Act  defmes  critical 
habitat  for  an  endangered  or  threatened 
species  as  the  specific  areas  containing 
the  physical  and  biological  features 
essential  to  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary.  Section  4(a)(3)  of  the  Act. 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 


designate  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  Service  regulations  (50  CFR 
424.12(a)(2))  state  that  critical  habitat  is 
not  determinable  if  information 
sufficient  to  perform  required  analyses 
of  the  impacts  of  the  designation  is 
lacking  or  if  the  biological  needs  of  the 
species  are  not  sufficiently  well  known 
to  permit  identification  of  an  area  as 
critical  habitat  Section  4(b)(2)  of  the  Act 
requires  the  Service  to  consider 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat  on  the  basis  of  the  best  scientific 
data  available.  The  Secretary  may 
exclude  any  area  from  critical  habitat  if 
he  determines  that  the  benefits  of  such 
exclusion  outweigh  the  conservation 
benefits,  unless  to  do  such  would  result 
in  the  extinction  of  the  species. 

In  the  May  2. 1990,  proposed  rule  to 
list  the  Gulf  sturgeon,  the  Service  stated 
that  designation  of  critical  habitat  was 
not  prudent.  The  basis  for  this 
determination  was  that  it  would  be 
impractical  to  designate  critical  habitat 
over  an  area  as  large  as  the  Gulf 
sturgeon's  range,  especially  when  the 
exact  areas  utilized  are  not  fully  known. 
Though  there  are  areas  that  likely  are 
important  to  the  Gulf  sturgeon,  they 
have  not  yet  been  identified.  The 
species  feeds  over  large  areas  of  the 
Gulf  of  Mexico  and  spawns  in  most  of 
the  larger  rivers  draining  into  the 
eastern  Gulf.  Each  major  river  system  in 
the  eastern  Gulf  is  believed  to  support 
its  own  breeding  population.  The  highly 
migratory,  wide-ranging  behavior  of  the 
Gulf  sturgeon  requires  very  large  areas 
of  coastal  waters  and  these  areas  are 
not  currently  understood.  It  would  be 
impractical  to  designate  critical  habitat 
over  this  large  area  and  insufficient 
information  exists  to  designate  smaller 
isolated  areas. 

Consideration  of  a  not  prudent  finding 
within  the  Service  since  the  publication 
of  the  proposed  rule  has  resulted  in  a 
determination  that  designation  of 
critical  habitat  may  be  prudent  for  the 
Gulf  sturgeon  but  is  not  now 
determinable.  Section  4(b)(6)(C) 
provides  that  a  concurrent  critical 
habitat  determination  is  not  required, 
and  that  the  final  decision  on 
designation  may  be  postponed  for  1 
additional  year  from  the  date  of 
publication  of  the  proposed  rule,  if  the 
Service  finds  that  a  prompt 
determination  of  endangered  or 
threatened  status  is  essential  to  the 
conser\'ation  of  the  species.  The  Service 
believes  that  prompt  determination  of 
threatened  status  for  the  Gulf  sturgeon 
is  essential.  This  will  afford  the  species 
identify  those  physical  and  biological 
features  that  are  essential  to  the 


conservation  of  the  sturgeon  and  that 
may  require  special  management 
considerations  or  protection  and  make  a 
final  decision  on  designation  of  critical 
habitat  by  May  2, 1992.  In  the  interim, 
protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard. 

Federal  agencies  and  activities  likely 
to  be  affected  by  the  listing  of  the  Gulf 
sturgeon  are  discussed  under  "Available 
Conservation  Measures"  below. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  actions  most  likely  to  affect 
the  Gulf  sturgeon  are  the  permitting 
programs  and  Federal  water  resource 
projects  of  the  U^.  Army  Corps  of 
Engineers.  Activities  that  would 
potentially  involve  section  7  of  the  Act 
include  dredging  of  river  channels,  spoil 
deposition,  and  dam  construction. 
Another  potential  section  7  involvement 
is  pesticide  registration  by  the  U.S. 
Environmental  Protection  Agency. 
Following  the  proposal  of  the  Gulf 
sturgeon  as  a  threatened  species,  a 
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"conference"  pursuant  lo  section  7(a)(4) 
of  the  Act  occurred  between  the  Fish 
and  Wildlife  Service  and  the  Minerals 
Management  Service,  with  regard  to 
offshore  oil  leasing  in  the  Gulf  of 
Mexico. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  sJioot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  Hsted  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  thai 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conser\'ation 
agencies. 

The  above  generally  applies  to 
threatened  species  of  fish  and  wildlife. 
However,  the  Secretary  has  the 
discretion  under  section  4(d)  of  the  Act 
to  issue  special  regulations  for  a 
threatened  species  that  are  necessary 
and  advisable  for  the  conservation  of 
the  species.  Take  of  the  Gulf  sturgeon  is 
now  banned  in  all  States  within  the 
historic  range  except  Georgia,  where  the 
species  has  been  extirpated. 
Conservation  and  restoration  of  Gulf 
sturgeon  stocks  is  already  underway  or 
planned  by  a  combination  of  Federal, 
State,  and  private  agencies. 

In  order  to  avoid  unnecessary 
duplication  of  permitting  requirements, 
the  Service  is  promulgating  a  special 
rule  allowing  taking  of  Gulf  sturgeon,  in 
accordance  with  applicable  state  laws, 
for  educational  purposes,  scientific 
purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Endangered  Species  Act.  Taking  of 
Gulf  sturgeon  for  purposes  other  than 
those  described  above,  including  taking 
incidental  to  carrying  out  otherwise 
lawful  activities,  is  prohibited  except 
when  permitted  under  50  CFR  17.32.  The 
special  rule  will  allow  conservation  and 
recovery  activities  for  the  Gulf  sturgeon 
to  be  carried  out  without  a  Federal 
permit,  provided  the  activities  are  in 


compliance  with  applicable  State  laws. 
Federal  agency  conservation  activities 
involving  Gulf  sturgeon,  however,  will 
require  consultation  pursuant  to  section 
7  of  the  Act,  as  discussed  above. 

On  July  1, 1975,  the  Atlantic  sturgeon 
{Acipenser  oxyrhynchus.  including  the 
Gulf  sturgeon)  was  included  in 
Appendix  II  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  The  effect  of  this  listing  is  that 
CITES  permits  are  required  before 
international  shipment  may  occur.  Such 
shipment  is  strictly  regulated  by  CITES 
party  nations  to  prevent  effects  that  may 
be  detrimental  to  the  species'  survival. 

Conservation  and  propagation  work 
on  the  Gulf  sturgeon  is  underway  by  the 
Service's  Panama  City,  Florida, 
Fisl'.eries  Assistance  Office:  Gainesville, 
Florida,  National  Fisheries  Research 
Center  Welaka,  Florida  and  Warm 
Springs,  Georgia  National  Fish 
Hatcheries;  and  by  the  private 
Caribbean  Conservation  Corporation, 
funded  by  the  Phipps  Florida 
Foundation.  The  Louisiana  Department 
of  Wildlife  and  Fisheries  has  initiated 
status  surveys  for  the  Gulf  sturgeon  and 
plans  to  expand  this  work.  The  Gulf 
States  Marine  Fisheries  Commission's 
Technical  Coordinating  Committee 
agreed  in  1989  that  their  Anadromous 
Fish  Subcommittee  would  begin 
preparation  of  a  management  plan  for 
the  Gulf  sturgeon  during  1990. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defmed  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a]  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

PART  17-{AMENDED] 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407: 16  U.S.C 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L  9&- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  S  17.11(h)  for  animals  by 
adding  the  following,  in  alphabetical 
order  under  "Fishes"  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

S  17.1 1    Endangered  and  threatened 

wIMHfe. 

*        •        *        •        • 

(h)  •  *  • 
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Species 


Common  name 


ScienMic  name 


Vertebrate 

populaiior)  Crttcal  Special 

Historic  range  where  Status        When  listed         habitat  rules 

erxlangered  or 
threatened 


B6HES 
Sturgeon.  Qutf 


_.  Aapenaer  oxyrtrynchus  Oe-    U.S.A.  {AL,  FU.  GA.  LA,  MS)..  Entire T 

sotoi. 


NA  17.44(v) 


3.  Amend  §  17.44  by  adding  paragraph 
(v)  to  read  as  follows: 

§  17.44    Special  rules— fisties. 

(v)  Gulf  stiugeon  [Acipenser 
oxyrhynchus  desoloi\.  (1)  No  person 
shall  take  this  species,  except  in 
accordance  with  applicable  State  fish 
and  wildlife  conservation  laws  and 
regulations  for  educational  purposes, 
scientific  purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  or  other 
conservation  purposes  consistent  with 
the  Act. 

(2)  Any  violation  of  applicable  State 


fish  and  wildlife  conservation  laws  or 
regulations  with  respect  to  taking  of  this 
species  is  also  a  violation  of  the 
Endangered  Species  Act. 

(3)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export,  by  any  means  whatever,  any  of 
this  species  taken  in  violation  of 
applicable  State  fish  and  wildlife 
conservation  laws  or  regulations. 

(4)  It  is  unlawful  for  any  person  to 
attempt  to  commit  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (v)  (1) 
through  (3)  of  this  section. 

(5)  Taking  of  this  species  for  purposes 
other  than  those  described  in  paragraph 


(v)(l)  of  this  section,  including  taking 
incidental  to  otherwise  lawful  activities, 
is  prohibited  except  when  permitted 
under  50  CFR  17.32. 

Dated:  August  S,  1991 

Richard  N.  Smith. 

Actjng  Director.  FJsh  and  Wildiife  Ser'-ce. 
Dated:  Atigust  13. 1991. 

Michael  F.  TUlman, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  National 
Oceanic  and  Atmospheric  Administration. 
Department  of  Commerce. 
[FR  Doc.  91-23462  Filed  9-27-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21.  36,  43. 91, 141,  and 
147 

[Docket  No.  23345;  Notice  Nos.  89-7  and 
89-7A] 

tN  212&-AB53 
Primary  Category  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  This  notice  announces  an 
extension  of  the  comment  periods  on 
Primary  Category  Aircraft  notice  of 
proposed  rulemaking  (NPRM)  (56  FR 
36976,  August  1, 1991)  and  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 
(56  FR  36972,  August  1, 1991).  The  NPRM 
and  SNPRM  were  issued  to  solicit  public 
comments  on  changes  to  the  original 
NPRiM  of  March  7, 1989.  and  to  clarify 
and  solicit  public  comments  on  the 
application  of  noise  standards  to  the 
proposed  new  category  of  aircraft.  The 
comment  periods  are  being  extended 
from  September  30, 1991  to  November 
29, 1391. 

DATES:  Comments  must  be  received  on 
or  before  November  29. 1991. 

addresses:  Comments  on  the  NPRM 
and/or  SNPRM  should  be  mailed,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
10),  Docket  No.  23345,  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 
Comments  must  be  marked  Docket  No. 
23345.  Comments  may  be  examined  in 
room  9150  weekdays  between  8:30  a.m. 
and  5  p.m.  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Manuel  Macedo,  Aircraft  Engineering 
Division,  (AlR-110),  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 


Avenue  SW.,  Washington,  DC  20591, 
Telephone  (202)  267-9566. 
SUPPLEMENTARY  INFORMATION:  On 

March  7, 1989,  the  FAA  issued  Notice 
No.  89-7  (54  FR  9738),  proposing  the 
adoption  of  a  new  category  of  aircraft  to 
be  known  as  primary  category  aircraft, 
which  would  be  of  simple  design  and 
intended  for  pleasure  and  personal  use 
only.  As  described  in  the  notice,  primary 
category  aircraft  (airplanes,  gliders, 
rotorcraft,  manned  free  balloons,  etc.) 
would  be  unpowered  or  powered  by  a 
single  naturally-aspirated  engine  having 
a  certificated  takeoff  rating  of  200  shaft 
horsepower  or  less,  would  have  a 
maximum  weight  of  2,500  pounds  or 
less,  and  would  have  an  unpressurized 
cabin.  The  notice  proposed  to  permit 
pilot-owners  of  primary  category 
aircraft  to  do  certain  maintenance 
procedures,  including  inspections,  on 
their  own  aircraft  after  receiving  the 
appropriate  training.  The  notice  also 
proposed  to  permit  the  conversion  of 
aircraft  that  are  within  the  primary 
category  engine  and  weight  limits  from 
standard  category  to  prim.ary  category. 
The  notice  proposed  to  allow  the  use  of 
primary  category  aircraft  (excluding 
primary  category-light  aircraft)  for  pilot 
training,  and  to  prohibit  the  use  of  all 
primary  category  aircraft  for 
compensation  or  hire. 

On  August  1, 1991,  the  FAA  issued 
Notice  Nos.  89-7  3nd  89-7A.  both 
entitled  Primary  Category  Aircraft.  The 
new  Notice  89-7  is  intended  to  correct 
statements  about  helicopter  and 
airplane  noise  test  standards  in  the 
original  March,  1989  Notice  89-7.  Notice 
89-7A  is  intended  to  request  comments 
on  several  changes  from  the  original 
March.  1989  Notice  89-7.  Those 
proposed  changes  are:  Changing  the 
maximum  weight  criteria  from  2.500  to 
2.700  pounds;  replacing  the  200- 
horsepower  engine  limitation  with  a  61- 
knot  stall  speed  limitation  for  airplanes 
and  a  6-pound  per  square  foot  limitation 
for  rotorcraft;  allowing  the  use  of 
primary  category  aircraft  for  primary 


pilot  training  and  for  rental  if  the 
aircraft  is  maintained  by  an  FAA 
certificated  mechanic  or  repair  station: 
and  allowing  the  use  of  primary 
category  aircraft  that  are  maintained  by 
the  pilot/owner,  rather  than  an  FAA 
certificated  mechanic  or  repair  station, 
to  provide  limited  "checkouts"  for  other 
pilots. 

By  letter  dated  August  8. 1991,  the 
Experimental  Aircraft  Association 
(EAA)  requested  that  the  comment 
period  on  the  NPRM  be  extended  by  60 
days  to  November  29, 1991.  The  EAA 
states  that  many  important  issues  must 
be  addressed  that  will  require  extensive 
evaluation  and  review  by  the  aviation 
community.  Many  of  the  organization's 
members  and  others  in  the  aviation 
community  receive  notification  of 
rulemaking  actions  through  aviation 
magazines.  The  request  states  that  the 
EAA  intends  to  publish  the  NPRM  in  its 
publication  "Sport  Aviation,"  and  if  is 
believed  that  other  aviation  magazines 
would  also  publish  information  on  the 
NPRM.  Since  the  magazines'  articles 
and  format  are  normally  established  60 
days  prior  to  publication,  any 
notification  of  the  present  comment 
period  would  be  printed  after  the 
comment  period  expires.  Thus,  unless 
the  comment  period  is  extended,  many 
members  of  the  aviation  public  would 
neither  be  informed  of  nor  be  able  to 
respond  to  the  August  1, 1991  request  for 
comments. 

To  better  afford  all  interested  persons 
the  opportunity  to  comment,  the  FAA 
has  determined  that  the  comment 
periods  on  both  notices  cited  above 
should  be  extended.  Therefore,  the 
comment  periods  on  the  above  listed 
NPRM  and  SNPRM  are  extended  to 
November  29, 1991. 

Issued  in  Washington,  DC  on  September  25, 
1991. 
Thomas  E.  McSweeny, 

Acting  Director,  Aircraft  Certification 

Service. 

[FR  Doc.  91-23464  Filed  9-27-91;  8:45  am) 

BILUNG  CODE  4910-13-M 


UMI 


Reader  Aids 


Federal  Register 

Vol.  56.  No.  189 

Monday,  September  30.  1991 


INFOflMATtON  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information  523-5227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  523-5237 

Machine  readable  documents                           •  523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

I! 
Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)        523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-S230 

The  United  States  Government  Manual 

General  information  523-5230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 


FEDERAL  RrOtSTER  PAGES  AND  DATES,  SEPTEMBER 

43547-43688 3 

43689-43860 4 

43861-43994 5 

43995-45880 6 

45881-46106 9 

46107-46220 tO 

46221-46364 ...11 

46365-46522 _..t2 

46523-46718 tS 

46719-46976 .....16 

46977-471 22 t? 

471 23-47350 _ .18 

47351-47670 19 

47671-47898 20 

47899-48094 23 

48095-48414 „ 24 

48415-48722 25 

48723-491 30 26 

49131-49386 27 

49387-49660 30 


CFR  PARTS  AFFECTED  DURING  SEPTEMBER 

At  the  end  of  eacti  montti,  ttie  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  wtMch 
lists  parts  and  sections  affected  by  documents  put>lished  sirwe 
tfie  revision  date  of  each  title. 

3  CFR 

Proclamations: 

6329 43991 

6330 45879 

6331 45881 

6332 „ 46221 

6333 46365 

6334 46719 

6335 46721 

6336 47123 

6337 48413 

6338 48417 

6339 48419 

Executive  Orders: 

10480  (Amended  by 
EO  12773) 49387 

12730  (Continued  by 
Notice  of 
September  26,  1991)...  49385 

12773 49387 

Administratlva  Orders: 

Presidential  Determinations: 

No.  90-38  of  Sep- 
tember 5,  1990 
(Extended  by  Presi- 
dential Deter- 
mination No.  91-52 
of  September 
13,1991) 48415 

No.  91-48  of 
August  17,  1991 43861 

No.  91-49  of 
August  24,  1991 46977 

No.  91-50  of 
August  24,  1991 46979 

No.  91-51  of 
August  29,  1991 46981 

No.  91-52  of  Sep- 
tember 13,  1991 48415 

Notices: 

Septemt)er  26, 


1991 49385 


4  CFR 

91 

49582 

92 

49582 

93 

49582 

5  CFR 

351 

43995 

831 

..43863, 

43865,  43866, 

642 

890 

45883 
.43865,  43866 
47899 

Proposed  Rules: 

410 

44012 

430 

48444 

771  

48757 

7  CFR 

2 

.  43689,  48723 

301 

„...  46107 

318 

.49389 

354 

..46721 

49389 

400 

.49389 

701... 

.46367 

905 

.49131 

910 

.46223 

915 

.46224 

916  

45684 

917 

919 

..46368 

46983 
.49132 

920 

. 48725 

926 

. 48725 

929 

.46964 

955 ; 

. 46724 

959 

.49391 

967 

.48726 

981 48727-48729 

993 

49392 
.43547 

1007 _ 

.43690 

1124 

46226 

1137 

.49394 

1405  

.47125 

1421 

1435 .-. 

1485 

..46369 
..47125 

47125 
47351 
.46108 

1600 

.49133 

1712 

.47832 

1739 

.47832 

1901  

.48095 

1930  

.47375 

1944 

47375 

3403 

.47882 

3407 

.49242 

Proposed  RutaK 

51 

.47832 

180 

.43558 

273 

.46127 

277 

.46127 

301 

354 

..46737 

48611 
.48270 

907 

.49432 

916 

.46739 

917 ™ 

.46739 

920 _ 

.48762 

959 

.43559 

966 

.48764 

981 „.. 

987 

..46242 

48765 
.46243 

1413 „ 

.46574 

1755 — 

1940 - 

..46132 

46575 
.46576 

1980 „ 

.48116 

eCFR 

217 

.46716 

243 

.48730 

280 

.45885 

PrapMSdfMn: 
287 

48766 

9  CFR 

78 

46108 

Federal  Register  /  Vol.  56.  No.  189  /  Monday.  September  30.  1991  /  Reader  Aids 


Proposed  RuIm: 

130 48270 

308 46354 

318 48131 

381 48131 

10CFR 

13 47132 

73 47671 

1048 48096 

1705 47144 

Propostd  Ruin: 

2 46739 

11 49435 

30 48445 

40 46739.  48445 

50 46739.  48445 

51 46739,  4701 6 

70 46739,  48445 

72 48445 

75 46739 

110 46739 

1 40 46739 

1 50 46739 

1 70 46739 

12CFR 

1 9 46667 

201 48730 

207 46109,  46110,  46227 

220 461 09 

221 46110,46227 

611 46111 

612 48097 

620 46111 

621 46111 

701 48421 

741 44128 

1 507 43997 

Proposed  Rules: 

203 47703 

323 47035 

584 4791 9 

613 45902 

618 45902 

1608 47164 

13CFR 

1 08 438fi7 

121 43869 

Proposed  Rules: 

121 43891.47920 

14CFR 

21 45886,  45888,  47900, 

48097,  49396 

23 47900,  49396 

25 45886,  45888,  48097 

39 43548-43550,  45891- 

45893. 461 1 2,  46228-46233, 
46725,  46985,  47376-47378, 
47671.  47672. 47901.  49408 

61 43970,  47833 

71 43691,  46113,  46523, 

46727,  47902,  47903,  48427, 
48428,49136 

73 46523 

75 46113 

91 48088,  48628 

93 43692,  43965,  46235. 

48092 

97 48100-48101 

108 48370 

121 43974 

129 48370 

135 43974 


UMI 


161 48661 

221 44000 

1214 47146-47148 

1217 47148 

1266 48429 

Proposed  Rules: 

Ch.  1 46585 

21 49660 

36 49660 

39 45904.  46587.  46588, 

49437-49439 

43 49660 

71 45906.  47036,  48768, 

48769 

75 46747 

91 49660 

93 46674 

141 49660 

1 47 49660 

15  CFR 

779 491 37 

Proposed  Rules: 

925 47836 

799 49441 

16  CFR 

4 49138 

305 43693.  46524,  46728 

1 000 46235 

1500 49139 

1 501 46986 

Proposed  Rules: 

Ch.  II 47166 

435 46133.  48270 

17  CFR 

5 43694 

1 5 43694 

33 43694 

229 481 03 

230 481 03 

249 45894 

Proposed  Rules: 

5 43726 

32 43560 

240 44014,46748 

249 44014,44029 

18  CFR 

Proposed  Rules: 

1312 46259.46261 

19  CFR 

Ch.  1 46114,47268 

10 48823 

146 46371 

1 71 48823 

1 72 48823 

1 77 46372 

Proposed  Rules: 

4 48448 

1 0 48448 

1 02 48448 

1 34 48448 

177 46134.48448 

20  CFR 

1 0 47674 

367 46374 

Proposed  Rules: 

10 47713 

255 47426 

335 47430 


21  CFR 

14 48103 

172 46667 

173 46667 

178 43697 

310 46823 

510 43698,49409 

520 43698 

529 43698 

558 48732.  4941 0 

878 47150 

1310 48732 

Proposed  Rules: 

1 01 43964 

356 48302 

369 48302 

22  CFR 

40 43551 

41 46716 

43 46904 

302 43699 

Proposed  Rules: 

41 43565 

120 43894 

121 43894.  43896.  46753. 

0  46754 

24  CFR 

203 46964 

291 46952-46964 

577 46952 

578 46952 

882 49588 

887 49588 

888 49024 

905 46356,  47852 

906 47852 

965 46356 

990 46356 

Proposed  Rules: 

Subtitle  B 49592 

905 45814 

963 48453 

990 45814 

25  CFR 

Proposed  Rules: 

83 47320 

101 48082 

103 48082 

26  CFR 

1 47379,47524-47659. 

47904. 48443. 48733.  49512 

5c ^ 4951 2 

35a 47904 

602 47379.49512 

Proposed  Rules: 

1 43571,47921-47928. 

48457-48465. 49151. 49524- 
49545 

7 49151 

20 46244,  46245 

25 46244.  46245 

31 47929 

53 43571 

301 49526-49545 

602 47928 

27  CFR 

55 49139- 

178 43649 

Proposed  Rules: 

4 46393 


5 46393.49152 

9 46135.  47039.  47044 

28  CFR 

0 : 48734 

Proposed  Rules: 

16 44049.  48469 

76 45907 

29  CFR 

92 461 16 

102 49141 

541 45824 

1910 43699 

1 926 43699 

2619 46525 

2676 46526 

Proposed  Rules: 

541 45828 

1910 47348.  47892.  48133 

1 926 47348 

1 952 49444 

30  CFR 

56 46500 

57 46500 

206 46527 

705 ; 46987 

706 46987 

916 46531 

917 47907 

Proposed  Rules: 

Ch.  II 47049 

46 48720 

48 48376 

56 48720 

57 48720 

75 48376 

77 48376.  48720 

218 46396 

230 46396 

701 44049.  45780.  48714 

724 48924 

740 46396 

761 46396 

772 46396 

773 45780 

778 45780 

780 44049 

784 44049 

785 48714 

81 6 44049 

817 44049 

840 45780 

843 45780 

846 „....  48924 

901 _ 44050 

914 47051 

934 47929 

935 46588,  48470 

31  CFR 

505 45894 

520 45894 

575 481 04 

32  CFR 

163 43871 

199 44001 

518 48932 

619 45896 

706 471 51  -471 53 

Proposed  Rules: 

199 48134.  481 35 

229 46259.  46261 
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111 


312.. 


.46137 


33CFR 

1 i; 43700 

100 _..4e376.  47911.  48105. 

48735 
117 43649,  43871.  49145, 

49410 
165 43701.  48105,  49411. 

49412 
PropoMd  Hvns! 

64 47930 

117 47932.  48770,  39445 

130 49006 

131 49006 

132 49006 

137 49006 

157 „ 44051 

161 „ .48771 

162 ~ 48773 

330 481 36 

402 47431 

34CFR 

668 43701 

682 43701.48990 

Proposed  RuteK 

222 46670 

652 48400 

682 43978 


36CFR 

211 

217 

242 

704 


i 


46549 

46549 

43552 

49413 

1191 U 45500 

1192 45530 

Proposed  Rulss: 

13 46589 

296 46259.46261 


37CFR 


1 46823 

2 li 46376 

202 47402 

Proposed  Rul#s> 

202 48137 

38  CFR      II 

21 !....„ 44007 

36 48735 

Proposed  RmIm: 

21 46140 

39  CFR      I ! 

f  1 1 46551 ,  48437 

Proposed  RuIn: 

265 43736 

40  CFR 

24 

35 


49376 

47403 

52 45896,  46116,  46555. 

49414 

61 46380,  47404 

80 46119 

81 43872,46116 

136 - 43702 

228 47410,  48106 

248 43702 

252 43702 

253 43702 

262 „ 43704 

265 .....47912 


266 43874 

271 43704,  47153,  47675 

300 ., 46121.48438 

71  i. 491 46 

716 49146 

721 43877.  46728.  47677 

799 43878.47912 

Proposed  Rules: 

Ch.  I 46756 

52 46590.  48472 

60 „ „ 46396 

61 46252 

80 43682,48140 

82 43842,  46041,  49548 

85 45866,  48350 

86 43682.  48140,  48272, 

48350 

88 48614 

141 43573.  491 53 

1 42 43573 

180 43737.  46257 

1 86 46257 

228 471 73.  47432 

260 46396 

261 48000 

264 43574.  46396 

265 43574.  46396 

266 48000 

270 46396 

271 46396 

281 46756 

300 461 42 

372 48474,  48475 

280...„ „ 43574 

600 43682.  48140 

721 4771 4 

744 4771 7 

761 „- 43574 

795 43574 

798 43574 

799 43574.  43897 

41  CFR 

51-1 '. 48974 

51-2 48974 

51  -3 48974 

51-4 48974 

51  -5 48974 

51  -6 - 48974 

51-7 48974 

51-8 48974 

51-9 48974 

51-10 _ 48974 

302-1 46988 

302-3 46988 

302-7 46988 

42  CFR 

57 43648 

405 43706,  46559 

408 481 10 

410. 43706 

413 43706 

414 43706 

417 46562 

431 48880 

433....- 46380.  48880 

441 48112 

442 48826,  491 47 

447 48826 

483 48826.  48880 

488 48826 

489 48826 

498 48826 

Proposed  Rules: 

405 45926 


409 

49154 

418 

49154 

484 

49154 

43  CFR 

12 

45897 

426 

.43553 

5400 „ 

.47915 

5420 

.47915 

5450 

.47915 

5460 

.47915 

9230 

.47915 

PubHc  LMtd  Orders: 

3776  (Revoked  in  Part 
bv  PLO  6882) 

47677 

6868 

.43648 

6869 

.43648 

6871 

.46354 

6873 

6876 

.46354 

47832 
.46122 

6877 

.46123 

6878 

.46123 

6879 

.46123 

6880 - 

.49416 

6881 

..47414 

6882  

..47677 

Ch  II 

.47049 

4 

.45806 

7 

3400 

.46259 

.46260 
..45939 

3410  

..45939 

3420 

.45939 

3440 

..45939 

3450 

.45939 

3460  

..45939 

3470 

.45939 

3480 

.45939 

44  CFR 

59  

..  46758 

61  

..  46758 

62 

64 ™.. 

65 »... 

67..,...,„.^ 

75   

.43881 
.4699C 
.46992 

,46758 
.  47916 
,46993 
.46995 
..46758 

Proposed  Rules: 

67 

..  47052 

45  CFR 

612  

..47415 

613    

..47415 

670 

..49147 

801 ~ 

..47678 

1228 „... 

1801 

..47157 
-.48076 

PrOpOMO  RUWS! 

Ch.  XXIV 

..46263 

46  CFR 

28   

..47679 

56 ™ 

91 

.48736 
..46354 

189  _. 

.46354 

221 ..„. 

502 

..46387 

'.  47158 
..46998 

560 ».. 

.46388 

572. 

..46388 

586  

..44008 

Proposed  Rules: 
68  _ 

.46268 

514 

540 

.46044 
.47434 

47  CFR 

0 -..  43648,  49416 

1 ...... .-. 44008 

1 5 48442 

73 43555,  43556.  43884, 

43885,  44009.  44010.  46123. 

46126,46729-46732,  47158. 
47680.  48736 

76 48736 

90 43964.  48443 

94 _ 48443 

97 43886.  43964 

Proposed  Rules: 

Ch.  I „ 49509 

1 5 48502 

63 48504 

69 44053 

73 :..  43575.  43576,  43900, 

44054,  46143, 46145,  46761- 
46763, 47177, 47178, 47717 

48  CFR 

215 43986 

225 46520 

231 46520 

233 45832,  49509 

237 .'. 43986 

242 46520 

252 43986,  49509 

302 47001 

304 47001 

306 47001 

307 47001 

313 47001 

31 5 . 47001 

333 47001 

352 47001 

501 47003 

502...„ „ 47003 

504 47003 

509 -... 47003 

513 .<. 47003 

51 4 47003 

515 47003,  47006 

519 _ 47006 

524 47003 

533 47006 

547.„ 47006 

552 47006 

819 44010 

852 "....  440 1 0 

1516 43710 

1552 43710 

1801 - 48737 

1804..- 48737 

1 806 48737 

1 807 48737 

1810 48737 

1 81  i 48737 

1815 48737 

1817 48737 

1819 48737 

1 825..-. 48737 

1 827 48737 

1 B3Z 48737 

1 837 48737 

1 842 48737 

1 852 - 48737 

1853 48737 

Proposed  Rules: 

Ch.  14.  App.  A 46468 

31 - 43739 

519 4627 1 

552 46271 

970 43576 


IV 
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4»CFR 

27ZII. 

37 

38 


17V.„*.. 


..  47007 
-.45584 
-45584 
..45584. 
-47158 


17a:_ 

46364 

23* 

49417 

240 

—  ..  _  .  ..„.  46126 

246 

49418 

5*1. 

- „...  43711 

571 

.43666.47007.49148, 

49426 

572 

47007 

574 

575. 

5«0.™_ 
586 


587 

594 

663 „, 

665... 

10O2.__..., 

1011 

1121 

1 152. ;. 

11«0_ 

1 181 

1 186 


4942S 

47011 

47681 

47007 

470Q7 

4»427 

_ 48384 

46672 

46667 

48732,  46734 

-..48390 

46990 

46734 
46734 
46734 


— 48732, 
-...46732. 
46732, 


PropoMd  (Mm: 

192 

21a 


229L 

552— _ 

571 _...  47436. 

Cfc.  X. 46145, 

1053. 

ii«a! .1I_.ZZ!!I! 

1201 


48505 
49446 
4944& 
47434 
48140 
49446 
46397 
48510 
46272 


68S... 


.47268 


USTOFPtlBUC  LAWS 

Note:  No  public  tMlls  wtiictV 

have  tiecome  law  vMera 

received  tiy  ttte  Office  of  tto« 

Federal  Register  to*  inclusiai» 

in  today's  Uat  of  Public 

Lmtm. 

Lost  Lial  AtigiMt  22,  ISM 


UMI 


56GFR 

17_ 46235.  47686,  47695. 

46748-467S2, 49634^^*9638, 
40648-49653 

26. 46239.  49104,  49352. 

49626 

1 00 — „ 43562 

204. 47163 


.43887.47418,48115 

43713 

43713 

47418 


216.. 
217.„ 
227.. 
247.. 

253 46823 

285 46230,  47918.  40430 

611 40430 

642..._ _ 46896 

661 43888,  43869,  4673S. 

47014. 

662. 494M 

663. 43718,  46240 

660 48755 

672. 47425,  47700,  40431 

675. -43964,  46901,  46392, 

47425.47700, 49140 
685. 47163,  4770f 


17 _ 46146,  46273-46277, 

46307-46400, 47053, 47060, 
47718.47732.49446 

20 43740 

21 46612 

61 1 47439 

640 4706t 

655. 47439 

663 46401,  47441 
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CFR  CHECKLIST 


This  checklist,  prepared  l)y  ttw  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arrar>ged  in  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  composing  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wt»ch  is  revised  monthly. 

The  annual  rate  for  subscription  to  aN  revised  volumes  is  $620.00 

domestic,  $155.00  additk}nal  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Offtee, 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  f^onday— Fnday 

(except  holidays). 

JW    . 

1. 2  (2  Resarvtd) 

3  (1990  ConvAotion  and  Parts  100  and  101) 

4 

5  Part*: 

1-699 

700-1199.. 


Pric« 

(12.00 

14.00 

1S.00 

17.00 

13.00 

1200-End,  6  (6  Resarvwl) 18.00 

7  Parts: 

0-26 15.00 

27-45 - 12.00 

46-51 17.00 

52 „ 24.00 

53-209 18.00 

210-299 „.. 24.00 

300-399 12.00 

400-699 „ 20.00 

700-899 19.00 

900-999 ~ 28.00 


RevtslonDatt 

Jan.  1,  1991 

1,1991 

1,1991 


■Jon. 
Jon. 


1000-1059... 
1060-1119... 
1120-1199... 
1200-1499... 
1500-1899... 


17.00 
12.00 
10.00 
18.00 
12.00 


1 900-1939 - 1 1 .00 

1940-1949 „ 22.00 

1950-1999 25.00 

2000-Cnd 10.00 

8  14.00 

9  Parts:       !' 

1-199 „ ~ 21.00 

200-6id 18.00 

10  Parts: 

0-50 21.00 

51-199 .- 17.00 

200-399 13.00 

400-499 20.00 

500-tnd „ 27.00 

11  12.00 


121 

1-199 

200-219.... 
220-299... 
300-499.... 
500-599.... 

600-End 

13 

14  Parts: 

1-59 

60-139 

140-199.... 
200-1199.. 


13.00 
12.00 
21.00 
17.00 
17.00 
19.00 
24.00 

25.00 
21.00 
10.00 
20.00 


Jon. 
Jon. 
Jon. 


1,1991 
1,  1991 
1,  1991 


Jon.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 
Jon.  1,  1991 

Jan.  1,  1991 
Jon.  1,  1991 

Jan.  1,  1991 
Jon.  1,  1991 
♦  Jan.  1,  1987 
Jon.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 

Jan.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jon.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 

Jan.  1,  1991 
Joi.  1,  1991 
Jan.  1,  1991 
Jan.  1,  1991 


Tltta 

1200-End... 

ISParts: 

0-299 

300-799.... 
800-M 


13.00 

^ 12.00 

ZZI!!Z!IIZ"Z""!""!...l..! 22.00 

„ 15.00 

16  Parts: 

0-149 - 5.50 

150-999 14.00 

1000-Cnd 19.00 

17  Parts: 

1-199 - 15.00 

200-239 16.00 

240-Cnd 23.00 

ISParts: 

1-149 15.00 

150-279 15.00 

280-399 13.00 

400-tnd -. »00 

ISParts: 

1-199 - 28.00 

200-End 9.50 


20PartK 

1-399 16.00 

400-499 25.00 

500-€nd „ 2100 

21  Parts: 

1-99 12.00 

100-169 13.00 

170-199 - 17.00 

200-299 5.50 


300-499... 
500-599... 
600-799... 
800-1299. 
1300-6>d.. 


22  Parts: 

1-299 

300-tnd 

23 

24  Parts: 

0-199 25.00 


28.00 
20.00 

7.00 
18.00 

7.50 

25.00 
18.00 
17.00 


200-499 „.. 

500-699 

700-1699 

1700-tnd 

25 


27.00 
13.00 
26.00 
13.00 
25.00 


26  Parts: 

§$1.0-1-1.60 — ••  I'OO 

i i  1 .61-1 .  169 »00 

S S  1 .  170-1 .300 WOO 

S  S  1 .301-1 .400 -. 17.00 

§{  1.401-1.500 — 30.00 


16.00 
19.00 
20.00 
22.00 
18.00 
24.00 
21.00 
14.00 
11.00 

50-299 15.00 

300-499 I'OO 

500-599 »00 

600-{nd.„ 4-50 

27  Parts: 

1-199 2900 

200-M 1 1  00 

28  28.00 


§S  1.501-1.640 

SS  1.641-1.850 

S9  1.851-1.907 

§S  1.908-1.1000... 
SS  1.1001-1.1400. 

SS  1.1401-End 

2-29 

30-39 

40-49. 


V 

RMtslonDM*                     1 

Jan.  1. 

1991 

Jon.  1. 

1991 

Jon.  1. 

1991 

Jan.  1 

1991 

Jan.  1. 

1991 

Jan.  1. 

1991 

Jon  1 

1091 

Apr.1, 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.1. 

1991 

Apr.1. 

1991 

Apr   1 

1991 

Apr.1 

1991 

Apr.1 

1991 

Apr.1 

1991 

Apr.1 

1991 

Apr.1 

1991 

Apr.1 

1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1,  1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
•Apr.  1.  1990 
Apr.  1.  1991 


Apr 
Apr 
Apr 
Apr 


1,  1991 
1,1991 
1,1991 
1.  1991 


Apr.  1.  1991 
Apr.  1.  1991 
•Apr.  1.  1990 
Apr.  1,  1991 
Apr.  1.  1991 
•Apr.  1.1990 
Apr.  1,  1991 
1.1991 
1,  1991 
1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
1,  1990 
1,  1991 


Apr. 
Apr. 
Apr. 


•Apr 

Apr 


Apr.  1, 1991 
Apr.  1,  1991 
Jgtvl.  1991 


VI 
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Tltla 

29  Parts: 

0-99 

100-499 

5O0-«99 

•90O-lft<» „ 

•1900-1910  tl§  1901 

1910  (§§  1910.1000  to 

1911-W25 

1936. 

1937-fed...._ 

30  Parts: 

0-199 _ 

200-4W.. 

70O-W 

31  Parts: 

0-199 

200-W 

32Pirtac 

1-39,  VoJ.  L.. 
1-39.  Vol.  «... 
1-39,  Vol.  M.. 

•1-189 

190-399 

400-629 

630-699 

700-799 

•  800-6id. 

33  Parts: 

l-IM 

125-W9 

200-6rf 

34Partac 

1-299 

*300-399....„ 

40O-£nd 

35 

36  Parts: 

1-199 _ 

200-614. 

37 

38  Parts: 

0-17 „.. 

l»-6i4.. 
39 

40  Parts: 

1-51 

52 

53-60. 

61-80 


Pric«       RcvMonDat* 


tMl9ia999^ 

end) , 

._<. 


81-«5 

86-99. 

100- M(9 

ISO-IW. 

190-259. 

260-299. 

300-399._... 

400-424. 

425-699. 

700-7*9. 

790-bid. 


41Ctwpters: 

1,  l-t»1-)0 

1.  VUlaAwiifa.  2  0 

3-4 

7 

a 

9 


RKorvarf). 


10-17 

18.  Vd.  I,  Pom  1-5 

18.  Vol.  ».  Pom  6- 19 

18,  Vol. !»,  Pom  20-52  ..„ 


18.00 

7.50 

26.00 

12.00 

34.00 

..  1400 

.     9.00 

.    12.00 

.    25.00 

.   22.00 

.    15.00 

21.00 

15.00 
19.00 

15.00 
19.00 
18.00 
25.00 
28.00 
24.00 
U.OO 
17.00 
18.00 

16i)0 
18.00 
20i)0 

».0» 
14.00 
37.00 

lo.eo 

12.00 
35.00 
15.00 

24.00 
21.00 
14.00 

27.00 
28.00 
31.00 
14.00 
11.00 
26.00 
27.00 
23.00 
13.00 
22.00 
11.00 
23  00 
23.00 
17.00 
2100 

13.00 

13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 


JWy  I,  T990 
July  f.  1991 
Mf}.  1990 
k*f\.  1991 
Myl.  M91 
July  1.1990 
•July  1,  1989 
July  M990 
July  1,199> 

July  1,  1990 
July  1.  1991 
July  1,  1991 

July],  1990 
July  U 1990 

*  July  1.1984 
*July  1.1984 

*  July  I.  1984 
Jufyl 
Juiy  1 
July  1 
Julyl 
July  1 


1991 
1990 


1991 
1991 


Jutyl,  1991 

JUy  1,  1990 
July  1,  1990 
Juty  I,  I99S 

Jolfl.  1990 
J«»yl,  1991 
J«(y1,  1990 
JolyM991 


Juiyl. 
J«»yl.  1990 
July  I.  1990 

July  V,  n91 
July  1,  19W 
July  1,  1990 

Wy  1.1990 
July  1,  1990 
July  1,  1991 
July  1. 1991 
JMy  1.1991 
July  1.  1990 
July  1. 1990 
Joiy  1.1990 
JulyUn90 
Juty  U 1990 
July  1,1990 
July  1.1998 

•  July  1.  1989 
Juty  >,  1990 
Juty  1.1990 

'  July  1. 1984 
» July  1. 19»^ 
»July1.19»» 
^  Juiyl,  1984 
'July  1.1984 

*  July  1.1984 
»July  1.1984 
>J*ly  1.1984 
»JWy  1,  1984 
•July  r,  1984 


Tltlo  Prico 

19-100 13.00 

l-n». 8.50 

101 - , 24.00 

102-200 1T.00 

201-Cnd 13.00 

42  Parts: 

l-*0 16.00 

61-399 5j0 

400-429 _ „ 2V0O 

430-End 35.00 

43  Parts: 

1-999 19.0O 

1000-3999 M.OO 

4000-Eiri „ 12.60 

**  23.00 

45  Parts: 

1-199 „ 17.00 

200-499 

500-1199 „ 

1200-6id _ 

46  Parts: 

1-40 

41-6«. „ 

70-89. „ _„ 


12.00 

36.00 

18.00 

14.00 

14.00 

8  JO 

90-139 12.00 


140-156... 
156-146... 
164-199.-. 
200-«99._. 
500-M-... 

47  Parts: 

0-19 

20-39 

40-49_._. 

70-79 

80-GMu.._. 


13.00 
14.00 
14.00 
20.00 
11.00 

19.00 
18.00 
950 
18.00 
20.00 


48  Chapters: 

1  (Pom  1-51) „ „... 30.00 

1  (Pom  52-99) ^ T9.00 

2  (Pom  201-251) 19.00 

2  (Pom  252-299) 15.00 

3-6._ „ 19.00 

7-M~ — — 26.00 

15-6id 29.00 

49Pwts: 

1-99. .% M.00 

100-177 27.00 

178-199..: „ 22.00 

200-399.- . 21.00 

400-999 26.00 

1000-T199 .■ V7.0O 

1200-<it4.. 19.00 

SO  Parte 

1-199 20.00 

200-599 _ „ 16.00 

600-EmI _....    T5.00 

CFR  Mex  ond-findings  Aids 30.00 

Coraplolo  1991  era  Mt.._ 620J)0 

Micfouchff  Cffr  Edition: 

Complet*  s«t  (ono-timt  maling) * 185.00 

ComploM  sal  (ono-tinw  moRint) 185.00 

Suticriyliow  (woilod  o«  issood) 188.00 

Subjcnption  (moiiod  as  issood) T88.00 


RovialonOoto 

'July  1.  1984 

^Mi  1.  1990 

July  1.  1990 

JWy  1.  1991 

July  T.  1990 

Oct.  1,  1990 
8d.  1.  1990 
Oct.  1.  1990 
Oct.  1.  1990 

Oef.  1,  1998 
Oct.  1.  1990 
Oct  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Od.  1,  1990 
Oct.  1. 1990 
Oct.  1.  1990 

Oef.  1,  1990 
Oct.  1,  1990 
Od.  1. 1990 
Oct.  1. 1990 
Oct.  1.  1990 
Oct.  1.  1990 
Oct.  1.  1990 
Oct.  1.  1990 
Oct.  I,  1990 

Oct.  1.  1990 
Oct.  1.  1990 
Oct.  1.  1990 
Oct.  1.  1990 
Od.  1,  1990 

Oct.  1,  1990 
Oct.  1. 1990 
Oct.  1. 1990 
Od.  1. 1990 
Od.  1. 1990 
Od.  1,  1990 
Od.  1.  1990 

Od.1. 1990 
Od.  1.  1990 
Oit  1.1990 
Od.  1,1990 
Od-1.  1990 
Od.  V,  T998 

Oct.  1,  mo 

Od.  1,  1990 
Od.  1,  1990 
Od.  1.  1990 

Joi».  1.  199T 

M9> 


1990 
1991 


UMi 
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31.  1991    The  a«  volume  nuMl  *pr4  1    1990.  s>>ould  bt  rMomwJ 
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UMI 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$1900  per  year 


A  tindinq  aid  is  included  in  each  puDhcaVon  which  lists 
federal  Register  page  numtiers  win  tiie  date  of  puolication 
in  the  Federal  Regimer 

Note  to  FR  Subscribers 

FR  Indexes  and  the  LSA  (List  at  CFR  Seaions  Atlected) 

are  mailed  automatically  to  regular  FR  subsciit>ers 


Superintendent  of  Documents  Subscriptions  Order  Form 


OnJr  PTKtss^ig  Code 

*6483 


Charge  your  order. 
It's  easy! 


I I    X  JCili^«  please  send  me  the  following  indicated  subscriptions: 

I     I  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 
I I  Federal  Register  Index -one  year  as  issued -$19.00  (FRSU) 


Charge  on5ets  may  b«  telephoned  to  the  GPO  order 
desk  at  (202)  783-3238  Irom  8  00  «  m  to  4  00  p  m 
eastern  time,  Monday-Friday  (except  holidays). 


I.  The  total  cost  of  my  order  is  $ . 

International  customers  plea.se  add  25%. 
Please  Type  or  Print 

2. 


.  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        I     I     I     I     I     I     I     I  -  LJ 
I I  VISA  or  MasterCard  Account 


(Street  addres.s) 


(City,  State.  ZIP  Code) 
( ) 


Thank  vou  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9371 


iRbV.  Ki   I    HXl 
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The  Manual 
Federal  Registe 
Administration 


Order  Now! 

The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses' 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  iiKiexes. 

Of  significant  historical  ir>terest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration.   1 1 

$21.00  per  copy 


1 1  Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   *6901 


;S, 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  and  inquiries.  202-275-2529 


X  £l^*  please  send  me  the  following  indicated  publication: 

Ti 

copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1990/91  at  $21.00  per 
copy.  S/N  069-000-00033-9. 


1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  5/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices 
Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account     I    I    I    I    I    I    I    l~n 
I    I  VISA,  or  MasterCard  Account 


(Street  address) 


TT-n 


(City.  State,  ZIP  Code) 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Think  you  for  your  order! 


(RbV.  K)   1   KKI 


(Signature)  (*»  "'""i 

4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington,  DC  20402-9325 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  Register,  published  daily,  is  the  official 
publication  for  notif>'ing  the  public  of  proposed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  ttw 
rulemaking  process  t>y  commenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users 
of  tfie  Code  of  Federal  Regulation  to  amendatory  actions 
publisfied  in  the  daily  Federal  Register;  and  the  cumulative 
Federal  Register  Index. 


The  Code  of  Federal  Regulations  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Register.  Each  of 
the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Ordef  Processfig  Code: 

•6463 


D 


Charge  your  order. 
It's  easy! 


X  Jli  ^  9  please  send  me  the  following  indicated  subscriptions: 
•  Federal  Register 

•  Paper: 

$340  for  one  year 

$170  for  six-months 


Oufse  ordere  may  be  tetr,)honf<l  to  Itie  GPO  Ofdef 
Desk  It  (2t)2)  783-3233  tromSOOam  to400pm 
eastern  Hme.  Monday-Fnday  (e'cepi  hoMays) 


•  24  X  Microfiche  Format: 

$195  for  one  year 

$97.50  for  six-months 

•  Magnetic  tape: 

$37,500  for  one  year 

$18,750  for  six-months 

1.  The  total  cost  of  my  order  is  $_ 


•  Code  of  Federal  Regulations 

•  Paper 

$620  for  one  year 


•  24  X  Microfiche  Format: 
$188  for  one  year 


•  Magnetic  tape: 

$21,750  for  one  year 


subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


All  prices  include  regular  domestic  postage  and  handling  and  are 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 
Documents 

EH  GPO  Deposit  Account 


nn-n 


(Street  address) 


(City.  State,  ZIP  Code) 


VISA  or  MasterCard  Account 

m                zn 

L 


± 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


Qty. 

1 

021 

(Company 

(Additiona 

(Street  add 

(City,  Statt 

(Signature)  (Rev.  2/90) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


Neiv  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 

(M«i>«>«nooo<K  Charg9  your  ordBf. 

■^6962  ir*  Msr/ 

Please  Typt  or  Print  (Form  is  aligned  for  typewriter  use.)  Tb  ta  yoor  ortien  .nd  iDquiri«-(202)  215-2529 
Prices  include  regular  domestic  postage  and  handling  and  are  good  through  7/91.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 


Stock  Number 


021-602-00001-9 


Titte 


Catalog-Bestselling  Government  Books 


Price 
Each 


FREE 


Ibtal  for  PuMicatioQS 


Ibtal 
Price 


FREE 


(Company  or  personal  name) 


(nease  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 

(City,  State,  ZIP  Code) 

(  ) 

(Daytime  phone  including  area  code) 

Mail  lb:  Superintendent  of  Documents 
Gcwemment  Printing  Office 
Washington,  DC  20402-9325 


Please  Choose  Method  of  Payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account       I    I    I    I    I    U— l~D 
M  VISA  or  MasteiCard  Account 


I  I  M  I  I 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 


«>i-r 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  Janttarjr  1, 1989 
SUPPLEMENT:  Revised  lanaary  1. 1981 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  bow  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  ^om  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402-9325. 


^ 


Superiiitendeiit  of  Documents  Publication  Order  Form 


Order  Processing  Cbde:   *6788 


DYES 


Charge  your  ordf. 
It'*  Mty/ 
To  fax  your  ordors  and  biquMoo.  202-27»-29M 


•   please  send  me- the  following  indicated  publication: 


copies  of  the  1989  GUTOE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 

copie*  of  the  1991  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00038-0  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  cnstomert  please  add  25%).  All  prices  hichide  regular 

domestic  pottage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Inf<mnation 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  namej 
(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account    1    I    M    I    1    I    l-fl 


(Street  address) 


I I  VISA  or  MasteiCard  Account 


(City,  SUte.  ZIP  Code) 
ihor 


Mill 

1     1     1 

1     1     1 

1  M  i  1  1  II  1  1 
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Proclamation  6340  of  September  27,  1991 

National  Domestic  Violence  Awareness  Montii,  1991 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

When  we  Americans  celebrate  Thanksgiving  later  this  fall,  most  of  us  will  be 
able  to  count  home  and  family  among  our  greatest  blessings.  Tragically, 
however,  far  too  many  of  our  fellow  citizens  have  been  denied  the  joys  of  a 
happy  home  as  a  result  of  domestic  violence. 

Domestic  violence  not  only  inflicts  great  physical  pain  and  suffering  but  also 
undermines  the  very  fabric  of  society.  A  tragic  betrayal  of  personal  trust  and 
responsibiUty,  it  strikes  at  the  fundamental  bonds  of  family  Ufe — bonds  that, 
in  turn,  hold  together  any  truly  stable  community  and  nation.  Thus,  domestic 
violence  cannot  be  dismissed  as  a  simply  "private"  matter.  Its  impact  war- 
rants the  attention  and  concern  of  all  Americans. 

Domestic  violence  is  not  limited  to  any  one  group;  it  affects  individuals  and 
famihes  from  every  race  and  every  walk  of  life.  Neither  is  it  just  a  series  of 
hostile  exchanges  or  the  kind  of  simple  quarrels  that  can  occur  from  time  to 
time  in  every  family.  On  the  contrary,  domestic  violence  is  a  serious  and 
destructive  pattern  of  behavior  that  can  lead  to  injury  and  death. 

The  Department  of  Health  and  Human  Services  reports  that  domestic  violence 
is  already  the  largest  cause  of  injury  to  women  in  the  United  States,  and  that 
its  incidence  is  rising.  Other  victims  include  the  elderly,  as  well  as  abused  and 
neglected  children.  Youngsters  who  suffer  or  simply  witness  domestic  violence 
may  carry  emotional  scars  for  a  Hfetime.  Those  scars  can  lead  to  vicious 
cycles  of  abuse  and  despair. 

Fortunately,  we  have  made  progress  in  our  campaign  to  end  the  tragedy  of 
domestic  violence.  During  the  past  decade,  we  have  taken  great  strides  in 
coordinating  Federal  support  with  local  and  private-sector  efforts  to  expand 
prevention  services — particularly  in  areas  that  have  been  traditionally  under- 
served.  We  have  also  promoted  greater  coordination  of  services  for  abused 
spouses  and  their  children,  thereby  helping  to  meet  long-term  needs — such  as 
substance  abuse  treatment,  child  care,  and  counseling — as  well  as  immediate 
needs  for  shelter.  Of  course,  because  domestic  violence  poses  such  a  grave 
threat  to  individuals  and  families,  we  still  have  more  work  to  do. 

Every  autumn  since  1985,  we  have  set  aside  National  Domestic  Violence 
Awareness  Month  as  a  time  to  reflect  on  this  problem  and  on  ways  that  we 
can  assist  its  victims.  This  year,  let  us  recognize  the  many  dedicated  volun- 
teers and  professionals  who  offer  shelter  and  support  to  the  victims  of 
domestic  violence.  Let  us  also  strive  to  learn  more  about  domestic  violence 
and  how  each  of  us  can  help  bring  an  end  to  it. 

The  Congress,  by  Senate  Joint  Resolution  73,  has  designated  October .1991  as 
"National  Domestic  Violence  Awareness  Month"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  month. 
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NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  1991  as  National  Domestic  Violence 
Awareness  Month.  I  urge  all  Americans  to  observe  this  month  with  appropri- 
ate programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


[FR  Doc.  91-23745 
Filed  9-27-91;  3:10  pm] 
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Proclamation  6341  of  September  27,  1991 

National  Forest  Products  Week,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Ever  since  this  country's  earliest  inhabitants  hunted  game  and  gathered  food 
in  their  deep  shade,  America's  forests  have  provided  man  with  vital  suste- 
nance, as  well  as  wood  for  fuel  and  shelter.  During  National  Forest  Products 
Week,  we  reflect  on  the  continuing  importance  of  our  Nation's  forests  and 
remind  ourselves  of  the  need  to  manage  them  with  care. 

From  our  celebrated  national  forests  to  our  prized  State  parks,  from  our  vast 
industrial  timberlands  to  the  small,  privately  owned  woodlots  of  rural  Amer- 
ica, our  country's  forests  provide  a  wealth  of  benefits.  Various  species  of 
plants  and  animals  thrive  on  these  rich  tracts  of  land.  Individuals  and  families 
find  in  them  a  wonderful  setting  for  camping  and  other  recreational  activities. 
Yet  our  forests  provide  more  than  habitat  for  wildlife  and  beauty  for  the  eye. 
Wood  and  wood  products  are  used  to  make  a  multitude  of  products,  from  the 
floors  beneath  our  feet  to  the  roofs  over  our  heads.  All  of  our  paper  products 
come  from  wood— everything  from  the  newspapers  that  help  us  stay  informed 
to  the  stationery  that  helps  us  stay  in  touch  with  family,  friends,  and  co- 
workers. 

While  today's  antiques  remind  us  that  furniture  made  from  wood  can  last  for 
generations,  scientists  are  demonstrating  how  wood  products  and  derivatives 
can  shape  the  look  of  tomorrow. 

The  development  and  use  of  forest  products  not  only  affect  our  personal 
comfort  and  well-being  on  a  daily  basis  but  also  contribute  substantially  to 
our  Nation's  economy.  According  to  the  Department  of  the  Interior,  the  forest 
industry  employs  nearly  1.6  milHon  men  and  women,  who  together  earn 
almost  $43.6  billion  in  annual  wages. 

Given  their  contributions  to  our  economy  and  to  the  livelihood  of  countless 
individuals  and  families,  we  must  remember  that  our  Nation's  magnificent 
forests  are,  in  many  ways,  precious  and  fragile.  Trees  can  be  destroyed 
needlessly  by  disease,  by  forest  fires  and  other  natural  disasters,  and  by 
human  carelessness.  If  we  are  to  continue  to  meet  a  variety  of  consumer 
needs,  our  forests  must  be  protected  and  renewed. 

During  the  past  100  years,  we  have  moved  toward  more  efficient  and  responsi- 
ble management  of  our  forest  resources.  Indeed,  through  various  methods 
(such  as  multiple-use  and  sustained  yield  management],  we  are  helping  nature 
to  replenish  our  forests.  State  and  local  governments,  private  and  voluntary 
organizations,  and  concerned  individuals  are  promoting  and  participating  in 
efforts  to  conserve  and  recycle  paper  products.  Millions  of  people  are  also 
taking  part  in  the  America  the  Beautiful  Initiative,  helping  to  plant  and 
maintain  nearly  1  billion  trees  per  year  across  the  country,  in  both  urban  and 
rural  areas.  This  month,  let  us  acknowledge  the  importance  of  these  efforts 
and  renew  our  commitment  to  them. 
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In  recognition  of  the  value  of  our  forests,  the  Congress,  by  Public  Law  86-753 
(36  U.S.C.  163).  designated  the  week  beginning  on  the  third  Sunday  in  October 
of  each  year  as  "National  Forest  Products  Week"  and  authorized  and  request- 
ed the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  October  20, 1991,  as  Nation- 
al Forest  Products  Week  and  encourage  all  Americans  to  observe  that  week 
with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 


|FR  Doc.  91-23751 
Filed  9-27-91.  3:22  pm) 
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Proclamation  6342  of  September  27,  1991 
Leif  Erikson  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  October,  Americans  of  all  ages  join  in  commemorating  the  voyages  of 
Leif  Erikson,  the  daring  son  of  Iceland  and  grandson  of  Norway  who  explored 
the  North  American  coast  nearly  a  millennium  ago,  and,  in  so  doing,  charted  a 
course  for  generations  of  Europeans  to  follow.  However,  on  this  occasion,  we 
celebrate  more  than  the  remarkable  journeys  of  Leif  Erikson  and  his  fellow 
Norse  adventurers.  We  also  celebrate  the  enduring  ties  of  friendship  that  exist 
between  the  people  of  the  United  States  and  our  friends  in  northern  Europe. 

Leif  Erikson  was  part  of  a  long  Hne  of  Norse  explorers  who  braved  the  vast 
waters  of  the  Atlantic  for  the  sake  of  their  people's  future.  His  father,  Eric  the 
Red,  had  led  the  first  group  of  Europeans  to  colonize  Greenland.  According  to 
the  Icelandic  Saga  of  Eric,  young  "Leif  the  Lucky"  returned  to  Norway  in  the 
year  1000,  and  there  became  a  convert  to  Christianity.  When  he  was  later 
commissioned  by  King  Olaf  I  to  carry  the  faith  back  to  Greenland,  the  young 
navigator  once  again  took  to  the  hi^  seas.  Thus,  over  the  course  of  several 
generations,  Leif  Erikson  and  his  fellow  Norsemen  ventured  from  their  ances- 
tral homeland  to  places  such  as  the  British  Isles,  the  Faroe  Islands,  Iceland, 
Greenland,  and  eventually  North  America. 

Although  the  first  Norse  settlements  on  this  continent  did  not  become  perma- 
nent, the  voyages  of  Leif  Erikson  and  other  Norse  explorers  had  a  lasting 
impact  on  the  development  of  the  Western  world.  These  pioneers  jjresaged  a 
later  era  of  discovery  that  has  included  other  great  navigators  such  as 
Christopher  Columbus,  Magellan,  and  Sir  Francis  Drake,  as  well  as  latter-day 
explorers  like  Roald  Amundsen,  who  was  the  first  man  to  reach  the  South 
Pole.  Of  course,  we  know  that  the  spirit  of  daring  and  discovery  continues  to 
thrive  today.  The  fascinating  work  of  our  astronauts  and  engineers,  the 
painstaking  research  of  our  physicians,  archeologists,  and  other  scientists — all 
reflect  the  timeless  appeal  of  exploration  and  learning. 

Among  those  who  have  kept  alive  the  bold,  industrious  spirit  of  Leif  Erikson 
are  Americans  who  trace  their  roots  to  the  Nordic  countries.  Immigrants  from 
Denmark,  Finland,  Iceland,  Norway,  and  Sweden  have  greatly  enriched  this 
country,  not  only  through  their  unique  customs  and  traditions,  but  also  through 
their  commitment  to  educational  achievement  and  good  government.  Today, 
as  we  celebrate  our  Nordic  American  heritage  with  a  series  of  special 
events — including  a  gala  reenactment  of  the  first  Norse  voyage  to  these 
shores — we  also  reaffirm  our  mutually  rewarding  ties  with  the  countries  of 
northern  Europe. 

In  honor  of  Leif  Erikson  and  our  Nordic  American  heritage,  the  Congress,  by 
joint  resolution  approved  on  September  2,  1964  (78  Stat.  849,  36  U.S.C.  169c), 
has  authorized  and  requested  the  President  to  proclaim  October  9  of  each  year 
as  "Leif  Erikson  Day." 
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NOW,  THEREFORE.  L  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  9, 1991,  as  Leif  Erikson  Day,  and  I  direct 
the  appropriate  government  officials  to  display  the  flag  of  the  United  States  on 
all  government  buildings  on  that  day.  I  also  encourage  the  people  of  the 
United  States  to  observe  this  occasion  by  learning  more  about  our  rich  Nordic 
American  heritage  and  the  early  history  of  our  continent 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred  and 
sixteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  ere  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  932 

(Docket  No.  FV-91-232FR] 

Olives  Grown  in  California;  Suspending 
Provisions  Relating  to  Size 
Requirements  for  California  Olives  for 
Limited  Uses  and  Establishing  Grade 
and  Size  Requirements  for  Olives 
Authorized  for  Such  Uses  During  the 
1991-92  Season 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  suspends  for 
an  indefinite  period,  order  provisions 
which  specify  minimum  size 
requirements  for  California  processed 
olives  used  in  the  production  of  limited 
use  styles  of  olives  such  as  wedges, 
halves,  slices,  or  segments.  This  final 
rule  also  authorizes  the  use  of  smaller 
sized  olives  in  the  production  of  limited 
use  styles  during  the  1991-92  crop  year 
and  establishes  grade  and  alternative 
minimum  size  requirements  for  such 
olives  in  the  order's  rules  and 
regulations.  The  1991-92  crop  year 
began  August  1. 1991,  and  ends  July  31, 
1992.  The  suspension  of  order  provisions 
which  restrict  the  use  of  smaller  size 
olives  is  necessary  to  permit  olives 
smaller  than  those  used  heretofore  to  be 
authorized  for  use  in  the  production  of 
limited  use  styles.  Olives  used  in  hmited 
use  styles  are  too  small  to  be  desirable 
for  use  as  whole  or  whole  pitted  canned 
olives  because  their  flesh-to-pit  ratio  is 
too  low.  However,  they  are  satisfactory 
for  use  in  the  production  of  limited  use 
styles.  This  action  will  help  the 
California  olive  industry  meet  the 
increasing  market  needs  of  the  food 
service  industry  by  making  smaller 
olives  available  for  use  in  the 


production  of  limited  use  styles.  This  is 
expected  to  increase  returns  to  growers 
on  smaller  olives.  This  action  was 
unanimously  recommended  by  the 
California  Olive  Committee  (committee), 
which  works  with  the  Department  in 
administering  the  marketing  order 
program  for  olives  grown  in  California. 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2530-S,  Washington, 
DC  20090-6456;  telephone  (202)  475- 
3862. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  932  (7  CFR 
part  932),  as  amended,  regulating  the 
handling  of  olives  grown  in  California, 
hereinafter  referred  to  as  the  order.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601.674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  action  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  six  handlers  of  California 
olives  subject  to  regulation  under  the 
order  and  approximately  1,350 
producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  Most 


but  not  all  of  the  olive  producers  may  be 
classified  as  small  entities.  None  of  the 
olive  handlers  may  be  classified  as 
small  entities. 

Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
California.  The  growing  areas  are 
scattered  throughout  California  with 
most  of  the  commercial  production 
coming  from  inland  valleys,  in  1989, 
about  66  percent  of  the  production  came 
from  the  San  Joaquin  Valley  and  34 
percent  from  the  Sacramento  Valley. 

Olive  production  has  fluctuated  from 
a  low  of  24,200  tons  during  the  1972-73 
crop  year  to  a  high  of  146,500  tons  during 
the  1982-83  crop  year.  The  committee 
indicated  that  1989  production  totalled 
about  118,990  tons.  The  various  varieties 
of  olives  produced  in  California  have 
alternate  bearing  tendencies  with  high 
production  one  year  and  low  the  next. 
The  committee  expects  the  1990 
production  to  be  about  104.600  tons.  It  is 
too  early  to  estimate  with  precision  the 
1991  production.  However,  based  on 
past  production  and  marketing 
experience,  the  committee  believes  that 
handlers  will  need  smaller  sized  olives 
during  the  1991-92  crop  year  to  meet  the 
needs  for  limited  use  styles  of  canned 
ohves. 

The  primary  use  of  California  olives  is 
for  canned  ripe  whole  and  whole  pitted 
olives  which  are  eaten  out  of  hand  as 
hors  d'oeuvres  or  used  as  an  ingredient 
in  cooking  and  in  salads.  The  canned 
ripe  olive  market  is  essentially  a 
domestic  market.  Very  few  California 
olives  are  exported. 

Paragraph  (a)(3)  of  §  932.51  of  the 
order  requires  handlers,  under  the 
supervision  of  the  inspection  service,  to 
dispose  of  olives  smaller  than  certain 
sizes  (specified  in  paragraphs  (a)(3)(i] 
through  (a)(3)(v)),  and  olives  classified 
as  culls  (specified  in  paragraph 
(a)(3)(vi))  into  non-canning  uses.  The 
sizes  specified  in  paragraphs  (a)(3)(i) 
through  (a)(3)(iv)  are  the  smallest  sizes 
of  olives  currently  permitted  to  be  used 
for  limited  use. 

Paragraph  (a)(3)  of  S  932.52  of  the 
order  provides  that  processed  olives 
smaller  than  the  sizes  prescribed  for 
whole  and  whole  pitted  styles  may  be 
used  for  limited  uses  if  recommended  by 
the  committee  and  approved  by  the 
Secretary.  Paragraph  (a)(3)  also 
prescribes  minimum  sizes,  by  variety 
group,  which  may  be  authorized  for  use 
in  the  production  of  limited  use  styles  by 
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the  Secretary.  The  sizes  are  spedlied  in 
terms  of  minimum  weights  for  individual 
olives  in  various  size  categories.  The 
section  further  provides  for  the 
establishment  of  size  tolerances. 

This  action  suspends  certain  non- 
canning  size  disposition  requirements 
specified  in  S  932.51(a)(3]  and  minimum 
sizes  which  may  be  authorized  for 
limited  use  specified  in  §  932.52(a)(3)  of 
the  marketing  order.  This  action  also 
authorizes  the  use  of  smaller  sized 
California  processed  olives  in  the 
production  of  limited  use  styles  of  olives 
during  the  1991-92  crop  year  and 
establishes  grade  and  size  requirements 
for  such  olives  from  the  1991-92  crop. 
These  changes  were  unanimously 
recommended  by  the  committee  at  its 
December  4, 1990.  meeting. 

The  current  minimum  sizes  which  may 
be  authorized  for  limited  use  specified  in 
§  932.52(a)(3).  were  established  in  a  1971 
amendment  to  the  marketing  order. 
Olives  smaller  than  the  prescribed 
minimum  sizes  must  be  disposed  of  for 
less  profitable  non-canning  uses  such  as 
crushing  for  oil.  Thus,  returns  to 
producers  are  lower  on  smaller  fruit 
used  for  such  purposes.  The  use  of 
smaller  sized  olives  for  limited  uses  has 
been  authorized  in  all  but  one  crop  year 
since  1971. 

Since  the  1971  amendment,  there  have 
been  substantial  changes  within  the 
olive  industry,  in  spite  of  the  annual 
hmited  use  authorization,  in  recent 
years  the  industry  has  not  been  able  to 
meet  the  market  demand  for  its 
products,  especially  the  limited  use 
styles  used  primarily  by  the  food  service 
industry.  The  demand  for  processed 
olives  and  for  limited  use  styles  is 
expected  to  continue  to  increase.  At  the 
same  time,  the  industry  has  not  been 
able  to  increase  production  to  meet  the 
market  needs  for  canned  ripe  ohves.  The 
only  alternative  available  at  this  time  is 
to  utilize  a  larger  portion  of  the  fruit 
currently  available. 

In  light  of  the  current  situation,  the 
committee  recommended  that  the 
portion  of  §  93i52(a)(3)  which  specifies 
minimum  sizes  which  may  be  used  in 
limited  use  styles  be  suspended 
indefinitely.  The  language  which  will  be 
suspended  begins  with  the  words  "but 
any  such"  in  the  first  proviso  of  the 
introductory  text  of  paragraph  (a)(3)  and 
extends  through  paragraph  (a)(3){iv). 
With  the  provisions  suspended, 
paragraph  {a)(3)  of  §  932.52  will  specify 
that;  "Subject  to  the  provisions  set  forth 
in  paragraph  (a)(4)  of  this  section  and 
§  932^1(a)  (1)  and  (2).  processed  olives 
to  be  used  in  the  production  of  canned 
pitted  ripe  olives,  other  than  those  of  the 
"U-ee-ripened"  type,  shall  meet  the  same 
requirements  as  prescribed  pursuant  to 


paragraph  (a)(2)  of  this  section: 
Provided,  that  olives  smaller  than  those 
so  prescribed,  as  recommended 
annually  by  the  committee  and 
approved  by  the  Secretary,  may  be 
authorized  for  limited  use." 

Suspending  this  language  will  allow 
the  committee  to  recommend  and  the 
Secretary  to  establish  minimum  size 
requirements  smaller  than  those 
currently  specified.  Thus,  minimum  size 
and  grade  requirements  may  be 
recommended  annually  by  Uie 
committee  for  approval  by  the  Secretary 
along  with  the  committee's  annual 
recommendation  to  authorize  the  use  of 
olives  smaller  than  the  minimum 
canning  sizes  in  the  production  of 
limited  use  styles. 

The  committee  also  recommended 
that  a  portion  of  the  provisions  in 
paragraph  (a)(3)  of  S  932.51  also  be 
suspended  indefinitely  recognizing  that 
the  sizes  of  ohves  required  to  be 
disposed  of  into  noncanning  uses  now 
could  be  smaller  than  the  sizes  currently 
specified  in  paragraph  (a)(3)(i)  through 
paragraph  (a)(3)(iv)  of  }  932.51  with  the 
suspension  of  the  provisions  in  §  932.52 
(a)(3).  The  language  to  be  suspended 
indefinitely  in  §  932.51  includes  all  of 
paragraphs  (a)(3)(i),  (a)(3)(ii).  (a)(3)(iii), 
(a)(3)(iv).  and  the  words  "for  the 
foregoing  variety  groups"  in  paragraph 
(a)(3)(v).  With  the  provisions  suspended, 
paragraph  (a)(3)  of  §  932.51  would 
specify  that:  "Each  handler  shall,  under 
the  supervision  of  any  such  inspection 
service,  dispose  of  into  noncanning  use 
an  aggregate  quantity  of  ohves, 
comparable  in  size  and  characteristics 
and  equal  to  the  quantities  shown  on  the 
certification  for  each  lot  to  be:  (v)  Such 
other  sizes  as  are  not  authorized  for 
limited  use  pursuant  to  §  932.52:  and  (vi) 
Olives  classified  as  culls." 

The  committee  conducted  a  study 
during  the  1990-91  crop  year  to 
determine  the  feasibility  of  utilizing 
smaller  sized  olives  in  the  production  of 
limited  use  styles  and  to  determine 
which  sizes  could  be  efficiently 
processed  into  such  styles.  All  olive 
handlers  within  the  industry 
participated  in  the  study  and  reported 
the  results  to  the  committee  at  the 
December  4  meeting.  All  handlers 
reported  positive  results  and  agreed  that 
smaller  sizes  can  be  efficiently 
processed  into  limited  use  styles. 
Advanced  technology  in  the  form  of 
better  processing  equipment  is  currently 
available.  The  new  technology  allovvs 
handlers  to  process  smaller  olives  into 
limited  use  styles  more  efficiently  than 
was  possible  in  the  past. 

Upon  direction  from  the  Department 
the  committee  conducted  an  informal 
poll  of  CaUfomia  oUve  growers  to 


determine  whether  grotvers  supported 

the  suspension  of  these  order  provisions. 
Ballots  were  sent  to  all  olive  growers  of 
record  along  with  an  explanation  of  the 
proposed  suspension  of  order 
provisions.  The  results  of  the  poll 
indicate  that  the  majority  of  the  growers 
who  voted  support  suspension  of  the 
aforementioned  order  provisions  so  that 
the  committee  has  authority  to 
recommend  smaller  minimum  size 
requirements  for  olives  used  in  the 
production  of  limited  use  styles  than 
currently  specified. 

This  action  will  help  growers  and 
handlers  meet  the  growing  demand  for 
limited  use  style  olives  by  removing  size 
restrictions  from  the  order  and  allowing 
the  committee  to  annually  recommend 
size  requirements  based  upon  current 
conditions.  The  removal  of  size 
restrictions  will  allow  the  committee  to 
recommend  the  use  of  sizes  which 
currently  must  be  disposed  of  for  non- 
canning  use.  In  turn,  growers  will 
receive  a  larger  return  from  such  olives 
than  they  would  if  the  size  restrictions 
currently  contained  in  the  order  were  to 
remain  in  effect.  The  action  will  also 
increase  the  amount  of  limited  use  size 
fruit  available  and  thus  decrease 
handlers'  cost  for  fruit  processed  into 
limited  use  styles  since  handlers  have 
been  using  larger  size  olives  for  hmited 
use  styles. 

In  conjunction  with  the  suspension  of 
the  provisions  discussed  above,  this 
final  rule  modifies  §  932.153  of  subpart- 
Rules  and  Regulations  (7  CFR  93Z10&- 
932.161).  The  modification  will  authorize 
the  use  of  olives  smaller  than  the  sizes 
prescribed  for  whole  and  whole  pitted 
styles  in  the  production  of  limited  use 
styles  and  establish  grade  and  size 
regulations  for  1991-92  crop  limited  use 
size  olives.  The  modification  is  issued 
pursuant  to  paragraph  (a)(3)  of  §  932.52 
of  the  order,  as  amended  by  this  final 
rule.  The  grade  requirements  are  the 
same  as  established  last  season.  The 
size  requirements  are  based  on  the 
study  authorized  by  the  committee  and 
conducted  by  all  olive  handlers  within 
the  California  olive  industry  during  the 
1990-91  crop  year.  The  specific  sizes  for 
the  variety  groups  are  the  minimum 
sizes  which  are  desirable  for  use  in  the 
production  of  limited  use  styles  at  this 
time. 

As  in  past  years,  permitting  the  use  of 
the  smaller  olives  in  the  production  of 
limited  use  styles  allows  handlers  to 
take  advantage  of  the  strong  market  for 
halved,  segmented,  sliced,  and  chopped 
canned  ripe  olives.  Handlers  will  be 
able  to  market  more  olives  than  would 
be  permitted  tn  the  absence  of  this 
relaxation  in  size  requirements.  This 
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additional  opportunity  is  provided  to 
maximize  the  use  of  the  available  olive 
supply  and  facilitate  mariiet  expansion 
thereby  increasing  returns  to  handlers 
and  growers.  In  the  absence  of  this 
action,  the  smaller  fruit  would  have  to 
be  disposed  of  for  less  profitable,  non- 
canning  uses. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  May  31, 1991  (55 
FR  24739).  The  comment  period  ended 
June  17, 1991.  One  comment  in  support 
of  the  proposed  changes  was  received 
from  an  olive  producer. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  thia  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  will  benefit  both  producers 
and  handlers  of  California  olives. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
unanimous  recommendation  submitted 
by  the  committee,  the  comment  received 
and  other  available  information,  it  is 
found  that:  (1)  The  order  provisions 
specified  herein  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act 
and  should  be  suspended  for  an 
indefinite  period;  and  (2)  the  amendment 
to  the  order's  rules  and  regulations 
made  by  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  found  and 
determined  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  The 
1991-92  crop  year  began  August  1  and  it 
is  important  that  the  relaxed 
requirements  implemented  by  this  rule 
apply  to  as  much  of  that  year  as 
possible;  (2)  this  action  relieves 
restrictions  on  handlers  and  (3)  handlers 
are  aware  of  this  action  and  are 
prepared  to  begin  operating  thereunder. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  932  is  amended  as 
follows: 

{Note:  These  sections  will  appear  in  the 
annual  Code  of  Federal  Regulations.) 

PART  932— OUVES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31.  as 
amended;  7  U.S  C.  601-674. 

§93231    (AmandwJI 

2.  In  (  932.51(aK3),  paragraphs  (a)(3) 
(i),  (ii).  (iii),  (iv),  and  the  words  "for  the 


foregoing  variety  groups"  in  paragraph 
(a)(3)(v)  are  suspended. 

§•32.52    fAiTMntfedl 

3.  In  §  932.52(a)(3).  the  words  in  the 
introductory  text  "but  any  such  limited 
use  size  olives  so  used  shall  be  not 
smaller  than  the  following  applicable 
minimum  size;  Provided  further,  That 
each  such  minimum  size  may  also 
include  a  size  tolerance  (specified  as  a 
percent)  as  recommended  by  the 
committee  and  approved  by  the 
Secretary",  and  paragraphs  (aK3)(i) 
through  (a)(3)(iv)  are  suspended. 

4.  Section  932.153  is  revised  to  read  as 
follows: 

{932.1S3    EstabNshnwnt  of  grada  and  size 
requirements  for  proceased  1991-92  crop 
year  olives  for  limited  use. 

(a)  Grade.  On  and  after  October  1, 
1991,  any  handler  may  use  processed 
olives  of  the  respective  variety  group  in 
the  production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
processed  after  July  31, 1991,  and  meet 
the  grade  requirements  specified  in 
paragraph  (a)(1)  of  S  932.52  as  modified 
by  S  932.149. 

(bj  Sizes.  On  and  after  October  1, 
1991.  any  handler  may  use  processed 
olives  in  the  production  of  limited  use 
styles  of  canned  ripe  olives  if  such 
olives  were  harvested  during  the  period 
August  1. 1991.  through  July  31, 1992,  and 
meet  the  following  requirements: 

(1)  The  processed  olives  shall  be 
identified  and  kept  separate  and  apart 
from  any  olives  harvested  before  August 
1, 1991.  or  after  July  31, 1992. 

(2)  Variety  Group  1  olives,  except  the 
Ascolano,  Barouni,  or  St.  Agostino 
varieties,  shall  be  of  a  size  which 
individually  weigh  at  least  1/105  pound; 
Provided.  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  1/105  pound. 

(3)  Variety  Group  1  olives  of  the 
Ascolano,  Eiarouni.  or  SL  Agostino 
varieties  shall  be  of  a  size  which 
individually  weigh  at  least  1/180  pound; 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  1/160  pound. 

(4)  Variety  Croup  2  olives,  except  the 
Obliza  variety,  shall  be  of  a  size  which 
individually  weigh  at  least  1/205  pound: 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  sublot  may  be 
smaller  than  1/205  pound. 

(5)  Variety  Group  2  olives  of  the 
obliza  variety  shall  be  of  a  size  which 
individually  weigh  at  least  1/180  pound: 
Provided,  That  no  more  than  35  percent 
of  the  olives  in  any  lot  or  aublot  may  be 
smaller  than  1/180  pormd. 


Dated  September  24. 1991. 
|o  Ann  R.  Salltt. 

Assistant  Secretary,  htarketing  and 

Inspection  Servicet. 

[FR  Doc.  91-23408  Filed  9-3O-01:  8:45  am) 
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7CFRPart»44 

(Docket  No.  FV-91-240IFR] 

Olives  Imported  Into  the  United  Stal*t; 
Authorization  To  Intport  Smaller  Sized 
Olives  for  Limited  Uses  ar>d 
Establishment  of  Minimum  Size 
Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  the  importation  of  certain 
bulk  olives  into  the  United  States  to  be 
used  in  the  production  of  limited  use 
styles  of  olives  such  as  wedges,  halves, 
slices,  or  segments.  Such  olives  would 
not  be  required  to  meet  the  applicable 
minimum  size  requirements  for  use  in 
the  production  of  whole  and  whole 
pitted  canned  ripe  olives.  This  rule  also 
establishes  minimum  size  requirements 
for  such  olives  during  the  same  period 
and  updates  the  inspection  offices 
address  list  contained  in  the  import 
regulation.  This  action  is  required  under 
section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937  to  bring  the  olive 
import  regulation  into  conformity  with 
the  requirements  of  the  California  olive 
marketing  order. 

DATES:  This  action  is  effective  October 
1,  1991.  through  July  31. 1992. 
Comments  which  are  received  by 
October  31. 1991.  will  be  considered 
before  the  issuance  of  any  fmal  rule. 

M>ORES8ES:  Written  comments 
concerning  this  rule  should  be  submitted 
in  triplicate  to  the  Docket  Clerk.  F&V 
Division.  AMS.  USDA.  P.O.  Box  96456, 
room  2525-S,  Washington,  DC  20090- 
6456.  All  comments  submitted  will  be 
made  available  for  public  inspection  in 
the  above  office  during  regular  business 
hours.  (Comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 

FOR  niRTHER  INFORMATION  CONTACT 

Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2529-S,  Washington, 
DC  20090-6458:  telephone  (202)  475- 
3862. 
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SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-€74). 
hereinafter  referred  to  as  the  Act.  which 
provides  that  whenever  certain  specified 
commodities,  including  olives,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality  and  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodity. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened.  There 
are  approximately  25  importers  of  olives 
subject  to  the  olive  import  regulation. 
Small  agricultural  service  firms,  which 
would  include  olive  importers,  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$3,500,000.  The  majority  of  olive 
importers  may  be  classified  as  small 
entities. 

Canned  ripe  olives,  and  bulk  olives  for 
processing  into  canned  ripe  olives, 
imported  into  the  United  States  must 
meet  certain  minimum  quality  (grade 
and  size)  requirements  specified  in 
(Olive  Regulation  1;  7  CFR  944.401).  All 
canned  ripe  olives  are  required  to  be 
inspected  and  certified  prior  to 
importation  (release  from  custody  of  the 
United  States  Custom  Service),  and  all 
bulk  olives  for  processing  into  canned 
ripe  olives  must  be  inspected  and 
certified  prior  to  canning.  "Canned  ripe 
olives"  means  olives  in  hermetically 
sealed  containers  and  heat  sterilized 
under  pressure,  of  two  distinct  types, 
"ripe"  and  "green-ripe",  as  defined  in 
the  current  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  (7  CFR  52.3751- 
52.3764).  The  term  does  not  include 
Spanish-style  green  olives.  Any  lot  of 
olives  failing  to  meet  the  import 
requirements  may  be  exported  or 
disposed  of  under  the  supervision  of  the 
Processed  Products  Branch  of  the  Fruit 
and  Vegetable  Division,  with  the  costs 
of  certifying  the  disposal  of  the  olives 
borne  by  the  importer.  Any  person  may 


import  up  to  100  pounds  (drained 
weight)  of  canned  ripe  olives  or  bulk 
olives  exempt  from  these  grade  and  size 
requirements. 

This  interim  final  rule  modifies 
paragraph  (b){12)  of  the  olive  import 
regulation  (7  CFR  944.401  (b)(12)).  The 
modification  authorizes  the  importation 
of  bulk  olives  which  do  not  meet  the 
applicable  minimum  size  requirements 
for  whole  and  whole  pitted  use  to  be 
used  in  the  production  of  limited  use 
styles.  The  authorization  is  effective 
during  the  period  October  1, 1991 
through  July  31, 1992.  This  rule  also 
establishes  size  regulations  for  such 
olives  in  paragraph  (b)(12). 

Import  regulations  issued  under  the 
Act  are  based  on  regulations  established 
under  Federal  marketing  orders  to 
regulate  domesfically  produced 
products.  The  grade  and  size 
requirements  contained  in  the  olive 
import  regulation  are  based  on  those  in 
effect  for  olives  grown  in  California 
under  Marketing  Order  No.  932.  This 
action  refiects  a  recommendation  by  the 
California  Olive  Committee  (committee) 
to  change  the  requirements  for  olives  for 
limited  use  grown  in  California.  The 
committee  works  with  the  Department 
in  administering  the  marketing  order 
program  for  California  olives. 

Paragraph  (a)(3)  of  §  932.52  of  the 
California  olive  marketing  order 
provides  that  processed  olives  smaller 
than  the  sizes  prescribed  for  whole  and 
whole  pitted  styles  may  be  used  for 
limited  uses  if  recommended  by  the 
committee  and  approved  by  the 
Secretary.  The  sizes  are  specified  in 
terms  of  minimum  weights  for  individual 
olives  in  various  size  categories  by 
variety  groups.  This  is  to  recognize  the 
different  sizing  characteristics  of  the 
individual  varieties  and  types  of 
California  olives.  Olives  used  in  limited 
use  styles  are  too  small  to  be  desirable 
for  use  as  whole  or  whole  pitted  canned 
olives  because  their  flesh-to-pit  ratio  is 
too  low.  However,  they  are  satisfactory 
for  use  in  the  production  of  limited  use 
styles. 

On  December  4, 1990,  the  committee 
recommended  suspension  of  the  current 
minimum  sizes  which  may  be  authorized 
for  limited  use  and  the  establishment  of 
smaller  sizes  that  would  be  authorized 
for  use  in  the  production  of  limited  use 
styles  during  the  1991-92  season.  The 
authorization  to  use  these  smaller  sized 
olives  in  the  production  of  limited  use 
styles  would  be  effective  during  the 
period  October  1. 1991  through  July  31, 
1992.  The  grade  requirements  for  such 
olives  would  be  the  same  as  those 
implemented  last  season.  The  size 
requirements  are  based  on  a  study 
authorized  by  the  committee  and 


conducted  by  the  olive  handlers  within 
the  California  olive  industry  during  the 
1990-91  crop  year.  The  sizes  are 
specified  in  terms  of  minimum  weights 
for  individual  olives  in  various  variety 
groups  and  are  the  same  for  both 
domestic  and  imported  olives.  An  extra 
category  is  continued  in  the  import 
regulation  to  apply  comparable 
requirements  on  varieties  not  grown 
domestically.  The  minimum  sizes  are  as 
follows  (current  minimum  sizes  in 
parentheses): 


Variety  Croup  I,  except 
the  Ascolano,  Barouni, 
or  St.  Agostino  varieties. 

Variety  Group  I  of  the  As- 
colano, Barouni,  or  St. 
Agostino  varieties. 

Variety  Group  2.  except 
the  Obliza  variety. 

Variety  Group  2  of  the 
Obliza  variety. 

Olives  not  identifiable  as 
to  variety  or  variety 
group. 


1/105  pound  (1/ 
90] 

1/180  pound  (1/ 
140) 

1/205  pound  (1/ 

180) 
1/180  pound  (1/ 

140) 
1/205  pound  (1/ 

180) 


Each  of  the  categories  includes  a  35 
percent  tolerance  for  olives  weighing 
less  than  the  specified  minimum  size. 
These  proposed  sizes  for  the  variety 
groups  are  the  minimum  sizes  which  are 
desirable  for  use  in  the  production  of 
limited  use  styles  at  this  time. 

This  action  is  being  initiated  by  the 
Department.  It  is  necessary  because 
section  8e  of  the  Act  provides  that  when 
domestically  produced  olives  are 
regulated  under  a  Federal  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  grade,  size,  quality, 
and  maturity  requirements.  Thus, 
authorizing  the  use  of  smaller  sized 
California  oliyes  in  the  production  of 
limited  use  styles  and  establishing  grade 
and  size  regulations  for  such  olives 
requires  that  the  same  authorization  and 
comparable  regulations  be  issued  for 
imported  bulk  olives. 

Permitting  the  use  of  the  smaller 
olives  in  the  production  of  limited  use 
styles  will  allow  importers  to  take  better 
advantage  of  the  strong  market  for 
halved,  segmented,  sliced,  and  chopped 
canned  ripe  olives.  Importers  will  be 
able  to  import  and  market  more  olives 
than  would  be  permitted  in  the  absence 
of  this  relaxation  in  size  requirements. 
This  additional  opportunity  is  provided 
to  maximize  the  use  of  the  available 
olive  supply  and  facilitate  market 
expansion  thereby,  increasing  returns  to 
importers.  In  the  absence  of  this  action, 
the  smaller  fruit  could  not  be  imported 
for  limite'l  use,  and  would  have  to  be 
disposed  uf  for  less  profitable,  non- 
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canniag  iue«  under  the  supervision  of 
the  inspection  service  or  exported 

The  Department  is  also  renoring 
paragraphs  (b)(12)(vi)  through 
paragraiphs  (bj(12)(xy  from  the  import 
regulation.  These  paragraphs  pertain  to 
pitted  ripe  olives  offered  for  importation 
in  bulk  for  use  in  the  production  of 
limited  use  styles.  There  is  oo  evidence 
that  there  have  ever  been  any  pitted 
olives  imported  in  bulk  for  limitad  ose. 
Th»  Department  does  not  believe  that 
such  olives  will  be  offered  for 
importation  in  the  future.  Therefore, 
these  paragraphs  are  not  necessary  and 
should  be  deleted. 

A  flnal  change  in  paragraph  (c) 
updates  the  list  of  regional  inspection 
offices  to  reflect  the  consolidation  of  the 
Soatheastem  and  Central  offices  into 
the  Eastern  Regioncd  Office  and  the 
relocation  of  the  Western  Regional 
Office. 

Based  oo  availiMe  infonnatioa.  the 
Administrator  of  tlie  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented.  tJM  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
feond  that  the  action,  as  set  forth  b^w. 
will  tend  to  eCEectuate  the  dedared 
poUcy  of  the  Act 

Pursuant  to  S  U.S.C  553,  it  is  also 
found  and  determined,  upon  good  cause, 
that  it  is  imprscticaUe.  unnecessaiy  and 
contrary  to  the  public  interest  to  give 
prelimtaary  notice  prior  to  implementing 
this  action,  and  that  good  cause  exists 
Cor  not  postponing  the  effectiva  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Hiis  relaxation  provides 
importen  the  opportunity  to  import 
additional  supplies  of  olives  to  meet 
market  needs  for  limited  use  styles;  (2) 
no  useful  purpose  would  be  served  by 
providing  preliminary  notice  before 
implementation;  and  (3)  this  rule 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

In  accordance  %vith  section  8e  of  the 
Act  the  United  States  Trade 
Representative  (USTR)  has  concurred 
with  the  issuance  of  this  interim  final 
rule. 

Ust  of  Sub)ects  bi  7  CFR  Part  944 

Avocados.  Food  grades  and 
standards.  Grapefruit  Crapes.  Imports. 
Kiwi  fniit  Limes,  Olives  and  oranges. 


PART  M4— FRUITS;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
Part  944  continues  to  read  as  follows: 

AMihsritr  Sees.  1-19, 48  Stat  31.  as 

amended:  7  U.&C.  601-674. 

2.  Section  944.401  is  amended  by 
revisiag  paragraph  (bHl2)  aitd  by 
amending  paragraph  (c|  by  revising  the 
office  and  telej^ione  listing  and  the 
address  following  the  concluding  text  to 
read  as  follows: 

1944^1   OiMflatuMiont. 


Westers  Iteynnai  Office.  2202  kdonteiey 
Sb«et  MUt«  102-C.  FreaiM.  CA  9372t  (200) 
487-5881. 


(12)  Imported  bulk  olives  when  used 
in  the  production  of  canned  ripe  olives 
must  be  inspected  and  certified  as 
prescribed  in  this  section.  Imported  bulk 
olives  which  do  not  meet  the  applicable 
minimum  size  requirements  specified  in 
paragraphs  (bK2)  through  (bHU)  of  dils 
section  may  be  inported  durhig  the 
period  October  1, 1991.  through  |uly  3L 
1992.  for  limited  use.  bat  any  such  olives 
so  Bsed  shall  not  be  smaller  than  the 
following  applicable  minimum  size: 

(i)  Whole  ripe  olives  of  Variety  Group 
1,  except  the  Ascolano.  Barounl.  or  St 
Agostino  varieties,  of  a  size  that  not 
more  than  35  percent  of  the  olives,  by 
count  may  be  smaller  than  1/105  pound 
(4.3  paras)  each. 

(ii)  Whole  ripe  olives  of  Variety  Group 
1  of  the  Ascolaoo,  Barounl.  or  St. 
Agostino  varieties,  of  a  size  tiiat  not 
more  than  35  percent  of  the  olives.  1^ 
count  may  be  smaller  than  1/180  pound 
(2.5  grams)  each. 

(iii)  Whole  ripe  olives  of  Variety 
Group  2,  except  the  Obliza  variety,  of  a 
size  that  not  more  than  35  percent  of  the 
olives,  by  count  may  be  smaller  than  1/ 
205  pound  (2.2  grams)  each. 

(iv)  Whole  ripe  olives  of  Variety 
Group  2  of  Ae  Obliza  variety  of  a  size 
that  not  more  than  35  percent  of  the 
olives,  by  count,  may  be  smaller  than  1/ 
180  pound  (2.5  grams]  each. 

(v)  Whole  ripe  olives  not  identifiable 
as  to  variety  or  variety  group  of  size  that 
not  more  than  35  percent  of  olives,  by 
count  may  be  Soulier  than  1/20S  pound 
[Z^  grams)  each. 

(c)  •  •  • 
Office  and  Telephone 

Eastern  Regional  Office.  800  Rootevell  Road, 
Building  A.  suite  380  Glen  Ellyn.  U. 60137. 
(708)  790-6937,  6938,  or  6939: 

Western  Regional  OfRce.  2202  Monterey 
Street  suite  102-C.  Fresno.  CA  B3721,  (209) 


Dated:  September  21 1991. 
Robsrt  C  Kesaay. 

Deputy  Dincior,  FrvHand  VeffehiUg 
Division. 

{FR  Doc  n-23409  TOed  »-30-tl:  tMS  amj 
BKxma  coot  S4ie-«>-a 


DEPARTMENT  OF  JUSnCC 


Service 

t  CFR  Parte  101. 2M,  Stt.  «>d  499 

[INS  Na  1292-91] 

RINItlS-ACOC 


PoMhumoua  United  Stotee  CWxwwhip 
for  Certain  AMena.  Iwmlralian  anri 
MsllniiBllls  FonnK  OlHtav  of  Control 
Numbera;  Faa« 

aqency:  Immigration  and  Naturalization 
Service.  Justice. 
AcnOH:  Final  nde. 

summary:  This  nde  implements  the 
Posthumous  Qtizenship  for  Active  Duty 
Service  Act  of  199a  Public  Law  101-24a 
March  6, 1990,  establishing  the  criteria 
and  procedures  for  granting  posthumous 
citizenship  to  an  alien  or  noncitizen 
national  of  the  United  States  who  dies 
as  a  result  of  injury  or  disease  Incurred 
in.  or  aggravated  by,  service  in  the 
United  States  Armed  Forces  during  a 
specified  period  of  military  hostilities. 
lliis  rule  also  identifies  who  may 
request  posthumous  citizenship  on  the 
alien  or  noncitizen  national's  behalf.  In 
addition,  this  rule  updates  tiie  listiiigs  of 
forms  contained  in  8  CFR  229.5  and  490.1 
and  adds  a  filing  fee  for  an  application 
for  posthumous  citizenship.  This  is  not  a 
benefit  program:  rather,  it  is  an  honorific 
action  intended  to  recognize  the  valor 
and  sacrifices  of  aliens  and  noncitizen 
nationals  who  give  or  have  given  their 
lives  in  defense  of  the  United  States. 
EFFECTivi  DATE  October  L  1991. 


Fon  RWiMm  WTO— Anon  contact: 
Stella  )arins.  Senior  immigratioa 
Examiner,  Immigration  and 
Naturalization  Service,  room  7228,  425 1 
Street  NW,.  Washington.  DC  20639. 
Telepbooe:  (202}  S14-304& 
tUSeUMBHTARV  WSOWMATIOM,  On  May 
17, 1991,  the  Commissioner  of  the 
Immigration  and  Nateralization  Service 
published  in  the  Federal  Register  at  se 
FR  22821  an  interin  rale  with  request  for 
comments  to  add  a  new  part  392  to  tide 
Bof  tiie  Code  of  Federal  Regulatioas. 
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That  interim  rule  also  amended  parts 
103,  299,  and  499  of  title  8  in  conformity 
with  the  new  part  392.  This  rule  was 
necessary  to  implement  section  329A  of 
the  Immigration  and  Nationality  Act,  as 
added  by  the  Posthumous  Citizenship 
for  Active  Duty  Service  Act  of  1990, 
Public  Law  101-249.  Section  329A 
provides  for  the  granting  of  posthumous 
citizenship  to  an  alien  or  noncitizen 
national  of  the  United  States  who  dies 
as  a  result  of  injury  or  disease  incurred 
in  or  aggravated  by  service  in  an  active- 
duty  status  in  the  United  States  Armed 
Forces  during  War  I,  World  War  li,  the 
Korean  Hostilities,  the  Vietnam 
Hostilities,  or  other  periods  of  military 
hostilities.  In  addition,  for  a  person  to  be 
eligible  for  a  grant  of  posthumous 
citizenship,  his  or  her  induction, 
enlistment,  or  reenlistment  in  the  Armed 
Forces  must  qualify  under  the  provisions 
of  section  329  (a)(1)  or  (a)(2)  of  the  Act. 

Congress  has  long  recognized  the 
patriotism  and  valor  of  aliens  and 
noncitizen  nationals  who  serve 
honorably  on  active  duty  with  the 
United  States  Armed  Forces  by 
providing  special  naturalization  benefits 
based  upon  such  military  service. 
However,  for  the  first  time  in  the  history 
of  our  Nation's  nationality  laws, 
legislation  has  been  enacted  to 
administratively  confer  United  States 
citizenship  upon  a  deceased 
servicemember. 

Public  Law  101-249,  enacted  on  March 
6, 1990,  duly  recognized  the  bravery  and 
sacrifices  of  persons  who,  although  not 
citizens  of  the  United  States, 
nevertheless  served  honorably  on  active 
duty  with  the  United  States  Armed 
Forces  and  gave  their  lives  in  the 
protection  and  defense  of  this  Nation. 
By  virtue  of  their  military  service  and 
consequent  loss  of  life,  these  persons 
have  clearly  demonstrated  a 
commitment  to  support  and  defend  the 
Constitution  and  laws  of  the  United 
States.  This  new  law  acknowledges 
their  commitment  and  helps  ensure  that 
their  sacrifices  were  not  made  in  vain. 
As  this  is  a  symbolic  measure,  the  . 
granting  of  posthumous  citizenship  does 
not  confer  any  benefit  or  make 
applicable  any  provision  of  the 
Immigration  and  Nationality  Act,  as 
amended,  to  the  surviving  spouse, 
parent,  son,  daughter,  or  other  relative 
of  the  decedent. 

The  public  was  provided  with  a  30- 
day  comment  period  which  ended  on 
June  17, 1991.  No  comments  were 
received  during  that  period. 

This  rule  sets  forth  the  eligibility 
criteria,  identifies  who  may  request 
posthumous  citizenship  on  the  person's 
behalf,  and  outlines  the  procedures  the 


Immigration  and  Naturalization  Service 
will  use  to  grant  posthumous  citizenship. 
This  rule  also  establishes  and  provides 
for  the  issuance  of  a  document,  in 
granted  cases,  that  declares  the  person 
to  be  a  citizen  of  the  United  States  as  of 
the  time  of  death. 

This  rule  also  amends  the  list  of  forms 
contained  in  8  CFR  299.5  and  499.1  and 
adds  a  fee  for  Hling  an  application  for 
posthumous  citizenship  to  the  list  of  fees 
contained  in  8  CFR  103.7(b). 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  certifies  that  this  rule  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.0. 12612. 

The  information  collection 
requirement  contained  in  this  regulation 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1115-0173. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedures.  Archives  and  records. 
Authority  delegations  (Government 
agencies).  Fees,  Forms,  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

8  CFR  Part  299 

Forms,  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  392 

Aliens,  Citizenship,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  499 
Citizenship  and  naturalization. 

Accordingly,  the  interim  rule 
amending  parts  103,  299,  392  and  499  of 
chapter  I  of  title  8  of  the  Code  of  Federal 
Regulations  which  was  published  at  56 
FR  22821  on  May  17, 1991,  is  adopted  as 
final  without  change. 

Dated:  September  16, 1991. 

Gene  McNary, 

Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  91-23820  Filed  9-30-91;  8:45  am) 

MLUNQ  CODE  4410-10-M 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Regulations; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  termination  of  waiver 
of  the  Nonmanufacturer  Rule  for  Hack 
Saw  Blades. 

summary:  This  notice  advises  the  public 
that  the  Small  Business  Administration 
(SBA)  is  terminating  its  waiver  of  the 
"Nonmanufacturer  Rule"  for  hack  saw 
blades,  under  PSC  3405.  The  waiver  was 
issued  on  August  8. 1991  (56  FR  37648), 
after  a  search  for  this  class  of  products 
indicated  there  were  no  small  business 
manufacturers  in  the  Federal  market. 
The  Defense  General  Supply  Center  has 
since  notified  the  SBA  they  recently 
awarded  a  contract  to  a  small  business 
to  manufacture  hack  saw  blades.  The 
waiver  must  therefore  be  terminated 
because  of  the  existence  of  a  small 
business  manufacturer  available  to 
participate  in  the  Federal  procurement 
market. 
EFFECTIVE  DATE:  December  30. 1991. 

ADDRESSES:  Comments  should  be 
addressed  to:  Mr.  Robert  J.  Moffitt, 
Chairman,  Size  Policy  Board,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT 
James  Fairbairn,  Industrial  Specialist, 
phone  (202)  205-6465. 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1988,  Public  Law  100-656 
incorporated  into  the  Small  Business 
Act  the  existing  policy,  commonly 
known  as  the  "Nonmanufacturer  Rule", 
that  recipients  of  contracts  set-aside  for 
small  business  must  only  provide  the 
products  of  small  business 
manufacturers  or  processors.  The  law 
also  provided  for  a  waiver  of  this 
requirement  by  SBA  for  any  class  of 
products  for  which  there  are  no  small 
business  manufacturers  or  processors  in 
the  Federal  market.  The 
Nonmanufacturer  Rule  applies  to  small 
business  set-aside  and  SBA  8(a) 
Program  procurements  and  is  set  forth  in 
SBA  regulations  at  13  CFR  121.906(b) 
and  121.1106(b).  Section  210  of  Public 
Law  101-574  further  amended  the  law  to 
allow  for  waivers  for  classes  of  products 
for  which  there  are  no  small  business 
manufacturers  or  processors  available 
to  participate  in  the  Federal 
procurement  market  (emphasis  added). 

The  Defense  General  Supply  Center  in 
Richmond,  VA  recently  notified  SBA 
that  they  awarded  a  contract  to  a  small 
business  manufacturer  of  hack  saw 
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blades.  The  waiver  must  therefore  be 

terminated  because  of  the  existence  of  a 

small  business  manufacturer  available 

to  participate  in  the  Federal 

procurement  market.  This  is  the  final 

administrative  action  of  the  SBA  on  this 

matter. 

Robert).  MofTitt, 

Chairman,  Size  Policy  Board. 

IFR  Doc.  91-23579  Filed  9-30-91;  8:45  am] 

BILLING  CODE  1025-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  175  and  176 
[Docket  No.  90F-02071 

Indirect  Food  Additives:  Adheslves 
and  Components  of  Coatings  and 
Paper  and  Paperboard  Components 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  siloxanes  and  silicones 
prepared  by  the  platinum-catalyzed 
reaction  of  vinyl-containing 
dimethylpolysiloxane  with  methyl 
hydrogen  polysiloxane.  with  optional 
components  dimethyl  maleate,  vinyl 
acetate,  dibutyl  maleate.  diallyl  maleate. 
and  Ci6-Cia  oletms.  as  a  release  surface 
for  adhesives.  as  a  component  of 
resinous  and  polymeric  coatings  for 
polyolefin  films,  and  as  a  component  of 
coatings  for  paper  and  paperboard.  This 
action  is  in  response  to  a  petition  filed 
by  the  General  Electric  Co. 
dates:  Effective  October  1. 1991;  written 
objections  and  requests  for  a  hearing  by 
October  31. 1991. 

ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm  1-23, 12420  Parklawn 
Dr..  Rockville.  MD  20857, 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  July  17, 1990  (55  FR  29105).  FDA 
announced  that  a  food  additive  petition 
(FAP  0B4208)  had  been  filed  by  the 
General  Electric  Co..  c/o  1120  G  St, 
NW..  Washington.  DC  20005.  proposing 
that  S  175.105  Adhesives  (21  CFR 
175.105).    175.125  Pressuie-sensitive 


adhesives  (21  CFR  175.125).  §  175.320 
Resinous  and  polymeric  coatings  for 
polyolefin  films  (21  CFT?  175.320).  and 
S  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of  the 
platinum-catalyzed  reaction  product  of 
vinyl-containing  dimethylpolysiloxane 
with  methyl  hydrogen  polysiloxane  as  a 
release  surface  for  adhesives.  as  a 
component  of  resinous  and  polymeric 
coalings  for  polyolefin  films,  and  as  a 
component  of  coatings  for  paper  and 
paperboard  for  food-contact  use.  It  was 
also  proposed  that  the  regulations  be 
amended  to  provide  for  the  safe  use  of 
butylallyl  maleate.  diallyl  maleate. 
dimethyl  maleate,  and  vinyl  acetate  as 
polymerization  inhibitors,  and  for  the 
safe  use  of  Cis-Cu  olefins  as  a  release 
agent  in  the  additive. 

In  its  review  of  the  petition,  the 
agency  determined  that  the  optional 
component  butylallyl  maleate  is  actually 
a  50:50  mixture  of  diallyl  maleate  and 
dibutyl  maleate.  The  agency  has 
therefore  reviewed  the  safe  use  of  these 
two  components  instead  of  butylallyl 
maleate. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  uses  of 
siloxanes  and  silicones  prepared  by  the 
platinum-catalyzed  reaction  of  vinyl- 
containing  dimethylpolysiloxane  with 
methyl  hydrogen  polysiloxane,  and  the 
optional  components  dimethyl  maleate. 
vinyl  acetate,  dibutyl  maleate.  diallyl 
maleate.  and  Cis-Cu  olefins,  are  safe. 
The  agency  also  concludes  that  the 
amendments  to  S  175.320  Resinous  and 
polymeric  coatings  for  polyolefin  films 
and  S  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  would  cover  the  petitioned 
use  of  the  additive  as  a  release  coating 
for  adhesives  and  it  is  therefore 
unnecessary  to  amend  S  175.105 
Adhssives  and  S  175.125  Pressure- 
sensitive  adhesives.  Therefore,  as 
indicated  below,  this  rule  only  amends 
§  175.320  and  S  176.170  of  the  food 
additive  regulations  by  alphabetically 
adding  two  new  entries  to  each  section 
as  set  forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 


The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  31. 1991  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects 

21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  parts  175  and 
176  are  amended  as  follows: 


UMI 
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PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFH 
part  175  continues  to  read  as  follows: 

Authority:  Sections  201.  402, 409,  706  of  the 


Federal  Food  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  376). 

2.  Section  175.320  is  amended  in  the 
table  of  paragraph  (b)(3]  by 
alphabetically  adding  two  new  entries 
under  "(i)  Resins  and  polymers"  to  read 
as  follows: 


§  175.320    RMinout  and  polynwric 
coattngs  for  polyolefin  flints. 


(b)  •  *  • 
(3)  *  •  * 


Ust  of  substances 


Limitations 


Siloxanes  and  silicones;  platinunvcatalyzed  reaction  product  o(  vinyl-containing 
dimethylpolysiloxane  (CAS  Reg.  Nos.  67762-94-1  and  68083-18-1),  vnth 
methyl  hydrogen  polysiJoxane  (CAS  Reg.  No.  63148-57-2).  Oimeltiyl  ntaleate 
(CAS  Reg.  No.  624-48-6)  and  vinyl  acetate  (CAS  Reg.  No.  lOS-05-4)  may  ba 
used  as  optional  potymerization  InhitNtors. 


Siloxanes  and  silicones;  platinum-catalyzed  reaction  product  of  vinyl-containing 
dimethylpolysiloxane  (CAS  Reg.  Nos.  67762-94-1  and  68083-18-1),  with 
methyl  hydrogen  polysiloxane  (CAS  Reg.  No.  63148-57-2).  Dimethyl  maleate 
(CAS  Reg.  No  624-48-6),  vinyl  acetate  (CAS  Reg.  No.  108-05-4).  dibutyl 
maleate  (CAS  Reg.  No.  105-76-0)  and  diallyl  maleate  (CAS  Reg.  No.  999-21- 
3)  may  be  used  as  optional  polymerization  inhibitors.  The  polymer  may  also 
contain  Cir-Cn  otefins  (CAS  Reg.  No.  68855-80-7)  as  a  control  release  agent 


Platinum  content  not  to  exceed  100  parts  per  minion.  For  use  only  as  a  surface 
coating  under  the  following  conditions: 

1 .  In  coatings  (or  olefin  polymers  provided  the  coating  contacts  food  only  of  the 
types  identified  in  J  176.170(c)  of  this  chapter,  Table  1,  urtder  Types  I,  K,  VI, 
and  VII-8  when  used  urtder  conditions  of  use  E,  F,  and  G  described  in  Table  2 
in  f  176.170(c)  of  this  chapter. 

2.  In  coatings  for  olefin  polymers  provided  the  coating  contacts  food  only  of  tfie 
types  Identified  in  )  176.170(c)  of  this  chapter,  TatHe  1,  under  Types  III,  IV.  V, 
Vll-A,  VIII,  and  IX  wt>en  used  under  conditions  of  use  A  ttirough  H  descnt>ed  in 
Table  2  in  8  1 76. 1 70(c)  of  this  chapter. 

PIdlirxjm  content  not  to  exceed  100  parts  per  million.  For  use  onty  as  a  release 
coating  for  pressure  sensitive  adhesives. 


PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

3.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 


Authority:  Sections  201.  402,  406,  409,  706  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  346,  348,  376). 

4.  Section  176.170  is  amended  in  the 
table  of  paragraph  (b)(2)  by 
alphabetically  adding  two  new  entries 
under  the  headings  "List  of  Substances" 
and  "Limitations"  to  read  as  follows: 


§  1 76. 1 70    Components  of  papw  and 
pap«rt>oard  In  contact  with  aqueous  and 
fatty  foods. 

(b)  •  *  • 
(2)  *  *  * 


List  of  substances 


Limitations 


Siloxanes  and  silicones;  platinum-catalyzed  reaction  product  of  vinyl-containing 
dimethylpolysiloxane  (CAS  Reg.  Nos.  67762-94-1  and  68083-18-1).  with 
methyl  hydrogen  polysiloxane  (CAS  Reg.  No.  63148-57-2).  Dimethyl  maleate 
(CAS  Reg.  No  624-48-6)  and  vinyl  acetate  (CAS  Reg.  No.  108-05-4)  may  be 
used  as  optional  potymerization  inhibitors. 


Siloxanes  and  silicones;  platmum-cataiyzed  reaction  product  of  vinyt-containing 
dimethylpolysiloxane  (CAS  Reg.  Nos.  67762-94-1  and  68083-18-1),  with 
n^ethyl  hydrogen  polysiloxane  (CAS  Reg.  No.  63148-57-2).  Dimethyl  maleate 
(CAS  Reg.  No.  624-48-6).  vinyl  acetate  (CAS  Reg.  No.  108-05-4),  dibutyl 
maleate  (CAS  Reg.  No.  105-76-0)  and  dMyt  maleate  (CAS  Reg.  No.  999-21- 
3)  may  be  used  as  optional  polymerization  inhibitors.  The  potymer  may  also 
contain  C.t-Cit  olefins  (CAS  Reg.  No.  68855-60-7)  as  a  control  release  agent 


Platinum  content  not  to  exceed  100  parts  per  milfnn.  For  use  only  as  a  surface 
coating  under  ttw  foHowing  conditions: 

1 .  In  coatings  for  paper  and  papertXMrd  provided  the  coating  contacts  food  ortty 
of  the  types  identified  in  paragraph  (c)  of  this  section.  Table  1,  under  Types  I, 
H,  VI.  and  Vll-B  when  used  under  conditions  of  use  E,  F,  and  Q  descnt>ed  In 
Table  2  of  peragraph  (c)  of  this  section. 

2.  In  coatings  tor  paper  and  paperboard  provided  ttie  coating  contacts  food  only 
of  the  types  identified  in  paragraph  (c)  of  this  section,  Table  1,  under  T^ms  til. 
tV,  V.  Vll-A.  VUI,  and  IX  when  used  under  conditions  of  use  A  through  H 
described  in  Table  2  of  paragraph  (c)  of  this  section. 

Platinum  contem  not  to  exceed  100  parts  per  million.  For  use  only  as  a  reteaaa 
coating  lor  presetre  sensitive  adhesives. 
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Dated:  September  23, 1991. 
Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
|FR  Doc.  91-23636  Filed  9-30-91;  8:45  am) 

BILUNO  CODE  4180-01-M 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  42 
IPublic  Notice  14911 

Visas:  Documentation  of  Immigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended;  Immigrants  Not 
Subject  to  Numerical  Limitations  of 
INA  201  and  202;  Immigrants  Subject 
to  Numerical  Limitation 

aqency:  Bureau  of  Consular  Affairs, 

DOS. 

action:  Interim  Rule  with  request  for 

comments. 

summary:  This  rule  amends  part  42,  title 
22  of  the  Code  of  Federal  Regulations,  to 
implement  sections  101.  Ill,  112, 121 
and  162(b)(1)(E)  of  Public  Law  101-649 
which  restructured  section  203  of  the 
Immigration  and  Nationality  Act.  Most 
of  the  changes  in  the  regulations  to  part 
42  are  editorial  and  relate  primarily  to 
designations  and  citations.  As  a  result  of 
the  provisions  in  section  121  of  the 
Immigration  Act  of  1990,  however,  this 
rule  also  transfers  to  subpart  D  of  this 
part  the  regulations  relating  to  special 
immigrant  classes  not  previously  subject 
to  numerical  limitation  and  currently 
listed  in  subpart  C.  Changes  have  also 
been  made  to  the  regulations  in  S  42.21 
to  add  language  benefiting  spouses  of 
deceased  U.S.  citizens  entitled  to 
immediate  relative  status. 
DATES:  This  interim  rule  is  effective 
October  1, 1991.  Written  comments  must 
be  received  on  or  before  October  31, 
1991. 

ADDRESSES:  Please  submit  comments  in 
duplicate,  to  the:  Director,  Office  of 
Legislation,  Regulations,  and  Advisory 
Assistance,  Visa  Services,  Department 
of  State,  Washington.  DC  20522-0113. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cornelius  D.  Scully,  III,  Director,  Office 
of  Legislation,  Regulations,  and 
Advisory  Assistance,  (202)  663-1184. 
SUPPLEMENTARY  INFORMATION: 

Immigration  Act  of  1990 

Sections  111  and  121  of  Public  Law 
101-649,  Immigration  Act  of  1990, 
restructured  section  203  of  the 
Immigration  and  Nationality  Act  (INA] 


by  dividing  family-related  immigration 
from  employment-related  immigration 
and  creating  several  new  preference 
classes  under  the  latter  heading.  This 
has  required  the  substitution  of  new 
terminology  and,  in  some  cases,  a 
change  in  primary  decision-making 
authority  in  some  of  the  regulations  in 
title  22,  part  42. 

Section  121  of  the  Immigration  Act  of 
1990— INA  201,  203,  204 

Section  121  of  Public  Law  101-649 
included  Special  Immigrants  (other  than 
those  under  INA  101(a)(27)(A)  and  (B)) 
in  the  fourth  employment-related  class, 
thereby  subjecting  them  to  the  numerical 
limits  of  INA  201.  Subpart  C  of  part  42 
contains  regulations  pertaining  to  aliens 
who  are  not  subject  to  the  numerical 
limitations  in  INA  201  which,  until 
October  1, 1991,  includes  both 
Immediate  Relatives  under  INA  201(b) 
and  Special  Immigrants  under  INA 
101(a)(27).  Clearly,  therefore,  regulations 
pertaining  to  those  classes  had  to  be 
removed  from  subpart  C  and 
incorporated  into  subpart  D,  which 
relates  to  aliens  who  are  subject  to  a 
numerical  ceiling.  Accordingly, 
§§  42.24 — 42.27  have  been  redesignated 
as  §  42.32(d)(1)  through  (4).  Similariy, 
the  imposition  of  a  petition  requirement 
under  INA  204,  as  amended  by  section 
162(b)(1)(E)  of  Public  Law  101-649,  on 
those  special  immigrant  classes  has 
altered  the  primary  decision-making 
authority  with  respect  to  eligibility  for 
classification  in  such  status.  Current 
regulations  impose  on  the  consular 
officer  the  responsibility  for  determining 
that  the  alien  has  established  his  or  her 
claim  to  status  in  the  Special  Immigrant 
classes.  The  petition  requirement  vests 
this  determination  in  the  Service  (except 
with  respect  to  aliens  under  INA 
101(a)(27)(D]]  and  the  regulations  had  to 
be  changed  accordingly. 

Not  least,  the  change  in  designations 
caused  by  having  separate  (and,  to  an 
extent,  duplicative)  lists  of  preference 
classes  (e.g.,  family-related  first 
preference  and  employment-related  first 
preference)  has  necessitated  editorial 
changes  reflecting  such  nomenclature. 
Thus,  what  has  been  §  42.33,  Third 
Preference  Immigrants,  has  become 
§  42.32(a).  First  (employment-based) 
Preference — Priority  Workers.  Similar 
changes  in  designations  and  terminology 
have  been  made  for  the  other 
employment-related  classes. 

Immigrants  Not  Subject  to  Numerical 
Limitations 

Specifically,  subpart  C,  Immigrants 
Not  Subject  to  Numerical  Limitations 
under  INA  201  and  202,  has  been 
modified  in  three  minor  respects: 


Section  42.21.  Immediate  Relatives,  has 
been  designated  paragraph  (a)  and  a 
new  paragraph  (b)  has  been  added  to 
take  note  of  the  continuing  entitlement 
to  Immediate  Relative  status  of  certain 
spouses  of  deceased  U.S.  citizens. 

Section  42.22(c].  Relief  provisions 
under  INA  212(c),  was  amended 
editorially  to  restate  the  exceptions  in 
accordance  with  the  change  in  the 
statute  and  to  add  the  limitation  of 
applicability  of  INA  212(c).  No  changes 
were  made  in  $  42.23.  Sections  42.24 
through  42.27  have  been  deleted  from 
this  subpart. 

Immigrants  Subject  to  Numerical 

Limitations 

Subpart  D,  relating  to  immigrants 
subject  to  numerical  limitations,  has 
undergone  substantial  restructuring 
because  of  the  number  of  classes  added 
to  this  category  of  immigrants  by  Public 
Law  101-649,  as  suggested  above. 

Section  42.31  has  been  retitled 
"Family-sponsored  Immigrants", 
appropriate  changes  in  statutory 
designations  have  been  made,  and  a 
new  subsection  (c)  contains  the  usual 
injunction  against  issuance  of  an 
immigrant  visa,  this  time  under  section 
112  of  the  Immigration  Act  of  1990, 
unless  the  Immigration  and 
Naturalization  Service  has  approved  a 
petition  according  that  status  and  the 
consular  officer  is  satisfied  that  the 
alien  is  within  the  class  described  in 
that  section. 

Section  42.32,  which  had  been 
reserved,  has  become  "Employment- 
based  Preference  Immigrants",  with 
various  subsections  devoted  to  the  five 
such  classes:  Section  42.32(a),  First 
Preference— Priority  Workers;  S  42.32(b), 
Second  Preference — Professionals  with 
Advanced  Degrees  or  Persons  of 
Exceptional  Ability;  §  42.32(c).  Third 
Preference — Skilled  Workers, 
Professionals,  Other  Workers— no 
substantive  changes  have  been  made 
from  the  comparable  regulations  relating 
to  current  third  and  sixth  preference 
cases,  but  nomenclature  and  statutory 
designations  have,  of  course,  been 
appropriately  modified.  S  42.32(d), 
Fourth  Preference — Special  Immigrants. 
The  special  immigrant  classes  that  were 
moved  from  subpart  C.  with  two 
additions,  are  incorporated  in  this 
section  and  divided  into  paragraphs:  (1) 
Religious  Workers;  (2)  U.S.  Government 
Employees  (reserved);  (3)  Panama  Canal 
Employees;  (4)  Spouses  and  Children  of 
Certain  Foreign  Medical  Graduates;  (5) 
Certain  International  Organization 
Employees;  and  (6)  Certain  Aliens 
Dependent  on  a  juvenile  Court. 
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All  of  the  above  regulations,  most  of 
which  were  transferred  from  sections 
42.24-27,  have  been  modified  to  require 
receipt  of  an  approved  petition  to  accord 
the  appropriate  status  prior  to 
classification  by  a  consular  officer  of  an 
alien  in  any  of  these  classes.  Section 
42.32(d)(5),  regarding  international 
organizations  aliens,  is  new  but 
patterned  after  the  others.  It  also 
contains  a  regulatory  reference  to  the 
time  limits  for  application  imposed  in 
the  statute.  Section  42.32(d)(6),  which 
relates  to  classification  as  an  alien 
dependent  on  a  juvenile  court,  contains 
the  standard  requirement  for  an 
approved  petition  according  the  status. 
Section  42.32(e),  Fifth  Preference — 
Employment  Creation  Immigrants,  also 
contains  the  standard  language 
requiring  receipt  of  an  approved  petition 
according  such  status.  Section  42.33, 
relating  to  the  new  class  of  diversity 
immigrants  which  does  not  become 
effective  until  October  1, 1994,  is 
reserved. 

The  former  SS  42.34 — Sixth  preference 
immigrants,  42.35 — Nonpreference.  and 
42.36 — Administering  labor  certification 
provisions — have  been  deleted. 

Regulations  pertaining  to  special 
immigrants  under  INA  101(a)(27)(D). 
§  42.32(d)(2),  (employees  and  former 
employees  of  the  United  States 
Government  abroad),  will  be  the  subject 
of  separate  rulemaking  because  they 
entail  new  responsibilities  for  the 
Department  of  State. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  With  regard 
to  the  information  collection 
requirement  contained  in  this  rule.  Form 
OF-230  has  been  reinstated  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  22  CFR  Part  42 

Aliens,  Immigrants,  Numerical 
limitations.  Special  immigrants.  Visas. 

In  view  of  the  foregoing,  title  22  of  the 
Code  of  Federal  Regulations,  subparts  C 
and  D  of  part  42  are  revised  to  read  as 
follows: 

PART  42— [AMENDED] 

1.  Authority  citation  for  part  42  is 
revised  to  read  as  follows: 

Authority:  S  U.S.C.  1104;  8  U.S.C.  1101  note. 

2.  Subpart  C  (consisting  of  §§  42.21 
through  42.23)  is  revised  to  read  as 
follows: 


Sut>fMrt  C— Immigrants  Not  Subject  to 
Numerical  Umitatlons  of  INA  201  and  202 

Sec. 

42.21  Immediate  relatives. 

42.22  Returning  resident  aliens. 

42.23  Certain  former  U.S.  citizens. 

Subpart  C— Immigrants  Not  Subject  to 
Numerical  Limitations  of  INA  201  and 
202 

§  42.21    Immediate  relatives. 

(a)  Entitlement  to  status. 

An  alien  who  is  a  spouse  or  child  of  a 
United  States  citizen,  or  a  parent  of  a 
U.S.  citizen  at  least  21  years  of  age,  shall 
be  classified  as  an  immediate  relative 
under  INA  201(b)  if  the  consular  officer 
has  received  from  INS  an  approved 
Petition  to  Classify  Status  of  Alien 
Relative  for  Issuance  of  an  Immigrant 
Visa,  filed  on  the  alien's  behalf  by  the 
U.S.  citizen  and  approved  in  accordance 
with  INA  204,  and  the  officer  is  satisfied 
that  the  alien  has  the  relationship 
claimed  in  the  petition.  An  immediate 
relative  shall  be  documented  as  such 
unless  the  U.S.  citizen  refuses  to  file  the 
required  petition,  or  unless  the 
immediate  relative  is  also  a  special 
immigrant  under  INA  101(a)(27)  (A)  or 
(B)  and  not  subject  to  any  numerical 
limitation. 

(b)  Spouse  of  a  deceased  U.S.  Citizen. 
The  spouse  of  a  deceased  U.S.  citizen 
shall  be  entitled  to  immediate  relative 
status  after  the  date  of  the  citizen's 
death  provided  he  or  she  meets  the 
criteria  of  INA  201(b)(2)(A){i)  and  the 
consular  office  has  received  an 
approved  petition  from  the  INS  which 
accords  such  status,  or  official 
notification  of  such  approval,  and  the 
consular  officer  is  satisfied  that  the 
alien  meets  those  criteria. 

§  42.22    Returning  resident  aliens. 

(a)  Requirements  for  returning 
resident  status. 

An  alien  shall  be  classifiable  as  a 
special  immigrant  under  INA 
101(a)(27)(A)  if  the  consular  officer  is 
satisfied  from  the  evidence  presented 
that: 

(1)  The  alien  had  the  status  of  an  alien 
lawfully  admitted  for  permanent 
residence  at  the  time  of  departure  from 
the  United  States; 

(2)  The  ahen  departed  from  the  United 
States  with  the  intention  of  returning 
and  has  not  abandoned  this  intention; 
and 

(3)  The  alien  is  returning  to  the  United 
States  from  a  temporary  visit  abroad 
and,  if  the  stay  abroad  was  protracted, 
this  was  caused  by  reasons  beyond  the 
alien's  control  and  for  which  the  alien 
was  not  responsible. 


(b)  Documentation  needed.  Unless  the 
consular  officer  has  reason  to  question 
the  legality  of  the  alien's  previous 
admission  for  permanent  residence  or 
the  alien's  eligibility  to  receive  an 
immigrant  visa,  only  those  records  and 
documents  required  under  INA  222(b) 
which  relate  to  the  period  of  residence 
in  the  United  States  and  the  period  of 
the  temporary  visit  abroad  shall  be 
required.  If  any  required  record  or 
document  is  unobtainable,  the 
provisions  of  §  42.65(d)  shall  apply. 

(c)  Relief  provisions  for  certain 
returning  resident  aliens  under  INA 
212(c).  The  exercise  by  the  Attorney 
General  of  discretionary  authority  under 
INA  212(c)  to  grant  relief  from  certain 
grounds  of  ineligibility  (other  than  those 
specified  therein)  to  certain  returning 
resident  aliens  shall  remove  the  alien's 
ineligibility  to  receive  a  visa  only  under 
the  conditions  specified  in  the  Attorney 
General's  order.  This  relief  shall  not 
apply  to  an  alien  who  has  been 
convicted  of  an  aggravated  felony  and 
has  served  a  term  of  imprisonment  of  at 
least  5  years, 

(d)  Returning  resident  alien  originally 
admitted  under  the  Act  of  December  28, 
1945.  An  alien  admitted  into  the  United 
States  under  Section  1  of  the  Act  of 
December  28. 1945  ("GI  Brides  Act") 
shall  not  be  refused  an  immigrant  visa 
after  a  temporary  absence  abroad  solely 
because  of  a  mental  or  physical  defect 
or  defects  that  exisled  at  the  time  of  the 
original  admission. 

§42.23    Certain  former  U.S.  Citizens. 

(a)  Women  expatriates.  An  alien 
woman,  regardless  of  marital  status, 
shall  be  classifiable  as  a  special 
immigrant  under  INA  101(a)(27)(B)  if  the 
consular  officer  is  satisfied  by 
appropriate  evidence  that  she  was 
formerly  a  U.S.  citizen  and  that  she 
meets  the  requirements  of  INA  324(a). 

(b)  Military  expatriates.  An  alien 
shall  be  classifiable  as  a  special 
immigrant  under  INA  101(a)(27)(B)  if  the 
consular  officer  is  satisfied  by 
appropriate  evidence  that  the  alien  was 
formerly  a  U.S.  citizen  and  that  the  alien 
lost  citizenship  under  the  circumstances 
set  forth  in  INA  327. 

4.  Subpart  D  (consisting  of  §§  42.31 
through  42.33)  is  revised  to  read  as 
follows: 

Subpart  D— Immigrants  Subject  to 
Numerical  Limitations 

Sec. 

42.31  Family-Sponso.'«d  immigrants. 

42.32  Employment-based  preference 
immigrants. 
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S«c 

42.33    Diversity  imnugrantt.    (Reserved) 

Sul>part  D— Immigration  Subject  to 
Numerical  Limitations 

§  42.31    Famlly-tponsortd  immigrants. 

(a)  Entitlement  to  status. 

An  alien  shall  be  classiflable  as  a 
family-sponsored  immigrant  under  INA 
203(a)  (1).  (2),  (3)  or  (4)  if  the  consular 
ofTicer  has  received  from  INS  a  Petition 
to  Classify  Status  of  Alien  Relative  for 
Issuance  of  Immigrant  Visa  approved  in 
accordance  with  INA  204  to  accord  the 
alien  such  preference  status,  or  official 
notification  of  such  an  approval  and  the 
consular  o^icer  is  satisfied  that  the 
alien  has  the  relationship  to  the 
petitioner  indicated  in  the  petition.  In 
the  case  of  a  petition  according  an  ahen 
status  under  INA  203(a)  (1)  or  (3)  or 
status  as  an  unmarried  »oti  or  daughter 
under  INA  203(a)(2].  the  petitioner  must 
be  a  "parent"  as  defmed  in  INA 
101(b)(2)  and  22  CFR  40.1.  In  the  case  of 
a  petition  to  accord  an  alien  status 
under  INA  203(a)(4)  Qled  on  or  after 
January  1, 1977,  die  petitioner  must  be  at 
least  twenty-one  years  of  age. 

(b)  Entitlement  to  derivative  status. 
Pursuant  to  INA  203(d),  and  whether  or 
not  named  in  the  petition,  the  child  of  a 
family-sponsored  first,  second,  third  or 
fourth  preference  immigrant  or  the 
spouse  of  a  family-sponsored  third  or 
fourth  preference  immigrant,  if  not 
otherwise  entitled  to  an  immigrant 
status  and  the  immediate  issuance  of  a 
visa,  is  entitled  to  a  derivative  status 
corresponding  to  the  classification  and 
priority  date  of  the  beneficiary  of  the 
petition. 

(c)  Spouses  and  children  of  legalized 
aliens.  An  alien  shall  be  classifiable  as 
a  spouse  or  child  of  a  legalized  alien 
pursuant  to  Section  112  of  Public  Law 
101-649,  if  the  consular  officer  has 
received  from  INS  an  approved  petition 
which  accords  such  status,  or  official 
notification  of  such  an  approval,  and  the 
consular  officer  is  satisfied  that  the 
alien  is  within  the  class  described  in 
that  section. 

§  42.32    Employment  iMsed  Immigrants. 

Aliens  subject  to  the  worldwide  level 
specified  in  section  201(d)  for 
employment-based  immigrants  in  a 
fiscal  year  shall  be  allotted  visas  as 
indicated  below. 

(a)  First  preference. — Priority 
workers.  (1)  Entitlement  to  status.  An 
alien  shall  be  classifiable  as  an 
employment-based  first  preference 
immigrant  under  INA  203(b)(1)  if  the 
consular  office  has  received  fi-om  INS  a 
Petition  for  Immigrant  Worker  approved 
in  accordance  with  INA  204  to  accord 
the  alien  such  Preference  status,  or 


official  notification  of  such  an  approval, 
and  the  consular  officer  is  satisfied  that 
the  alien  is  within  one  of  the  classes 
described  in  INA  203(b)(1). 

(2)  Entitlement  to  derivative  status. 
Pursuant  to  INA  203(d),  and  whether  or 
not  named  in  the  petition,  the  child  or 
spouse  of  an  employment-based  first 
preference  immigrant,  if  not  otherwise 
entiUed  to  an  immigrant  status  and  the 
immediate  issuance  of  a  visa,  is  entiUed 
to  a  derivative  status  corresponding  to 
the  classification  and  priority  date  of  the 
beneficiary  of  the  petition. 

(b)  Second  preference — Professionals 
with  advanced  degrees  or  persons  of 
exceptional  ability — (1)  Entitlement  to 
status.  An  alien  shall  be  classifiable  as 
an  employment-based  second 
preference  immigrant  under  INA 
203(b)(2)  If  die  consular  officer  has 
received  from  INS  a  Petition  for 
Immigrant  Worker  approved  in 
accordance  with  INA  204  to  accord  the 
alien  such  preference  status,  or  official 
nodfication  of  such  an  approval,  and  the 
consular  officer  is  satisfied  that  the 
alien  is  within  one  of  the  classes 
described  in  INA  203(b)(2). 

(2)  Entitlement  to  derivative  status. 
Pursuant  to  INA  203(d).  and  whether  or 
not  named  in  the  petition,  the  child  or 
spouse  of  an  employment-based  second 
preference  immigrant,  if  not  otherwise 
entided  to  an  immigrant  status  and  the 
immediate  issuance  of  a  visa,  is  entided 
to  a  derivative  status  corresponding  to 
the  classification  and  priority  date  of  the 
beneficiary  of  the  petition. 

(c)  Third  preference — Skilled 
workers,  professionals,  other  workers — 
(1)  Entitlement  to  status.  An  alien  shall 
be  classifiable  as  an  employment-based 
third  preference  immigrant  under  INA 
203(b)(3]  if  the  consular  officer  has 
received  from  INS  a  Petidon  for 
Immigrant  Worker  approved  in 
accordance  vfixh  INA  204  to  accord  the 
alien  such  preference  status,  or  official 
notification  of  such  an  approval,  and  the 
consular  officer  is  satisfied  that  the 
alien  is  within  one  of  the  classes 
described  in  INA  203(b)(3). 

(2)  Entitlement  to  derivative  status. 
Pursuant  to  INA  203(d),  and  whether  or 
not  named  in  the  petition,  the  child  or 
spouse  of  an  employment-based  third 
preference  immigrant,  if  not  otherwise 
entitled  to  an  immigrant  status  and  the 
immediate  issuance  of  a  visa,  is  entided 
to  a  derivative  status  corresponding  to 
the  classificaUon  and  priority  date  of  the 
beneficiary  of  the  petition. 

(d)  Fourth  preference — Special 
immigrants— [1]  Religious  workers,  (i) 
Classification  based  on  qualifications 
under  INA  101(A)(Z7}(CJ.  An  alien  shall 
be  classifiable  luider  INA  203(b)(4)  as  a 


special  immigrant  described  in  INA 
101(a)(27)(C)  if: 

(A)  The  consular  officer  has  received 
a  petition  approved  by  INS  to  accord 
such  classification,  or  an  official 
notification  of  such  approval:  and 

(B)  The  consular  officer  is  satisfied 
from  the  evidence  presented  that  the 
ahen  qualifies  under  that  section;  or 

(C)  The  consular  officer  is  satisfied 
the  alien  is  the  spouse  or  child  of  a 
religious  worker  so  classified  and  is 
accompanying  or  following  to  join  the 
principal  alien. 

(ii)  Timeliness  of  application.  An 
immigrant  visa  issued  under  INA 
203(b)(4)  to  an  alien  described  in  INA 
101(a)(27)(C),  odier  dian  a  minister  of 
religion,  who  qualifies  as  a  "religious 
worker"  as  defined  in  8  CFR  204.5(1). 
shall  bear  the  usual  validity  except  that 
in  no  case  shall  it  be  valid  later  than 
September  30. 1994. 

(2)  Certain  U.S.  Government 
employees.  (Reserved) 

(3)  Panama  Canal  employees,  (i) 
Entitlement  to  status.  An  alien  who  is 
subject  to  the  numerical  limitations 
specified  in  section  3201(c)  of  the 
Panama  Canal  Act  of  1979,  Public  Ldw 
96-7a  is  classifiable  under  INA  203(b)(4) 
as  a  special  immigrant  described  in  INA 
101(a)(27)  (E),  (F)  or  (G)  if  die  consular 
officer  has  received  a  petition  approved 
by  INS  to  accord  such  classification,  or 
official  notificaUon  of  such  an  approval 
and  the  consular  officer  is  satisfied  that 
the  aUen  is  within  one  of  the  classes 
described  in  INA  101(a)(27)  (E).  (F).  or 
(G). 

(ii)  Entitlement  to  derivative  status. 
Pursuant  to  INA  203(d),  and  wheUier  or 
not  named  in  the  petition,  the  spouse  or 
child  of  any  alien  classified  under  INA 
203(b)(4)  as  a  special  immigrant 
qualified  under  this  section,  if  not 
otherwise  entitled  to  an  immigrant 
status  and  the  immediate  issuance  of  a 
visa,  is  entiUed  to  a  derivative  status 
corresponding  to  the  classification  and 
priority  date  of  the  beneficiary  of  the 
petition. 

(4)  Spouse  and  children  of  certain 
Foreign  Medical  graduates.  The 
accompanying  spouse  and  children  of  a 
graduate  of  a  foreign  medical  school  or 
of  a  person  qualified  to  practice 
medicine  in  a  foreign  state  who  has 
adjusted  status  as  a  special  immigrant 
under  the  provisions  of  INA 
101(a)(27)(H)  are  classifiable  under  INA 
203(b)(4)  as  special  immigrants  defined 
in  INA  101(a)(27)(H)  if  die  consular 
officer  has  received  an  approved 
petition  from  INS  which  accords  such 
status  and  the  consular  officer  is 
satisfied  that  the  alien  is  within  the 
class  described  in  INA  101(a)(27)(H). 
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(5)  Certain  International  Organization 
employees,  (i)  entitlement  to  status.  An 
alien  is  classinable  under  INA  203(b)(4] 
as  a  special  immigrant  described  in  INA 
101(a)(27)(I)  if  the  consular  officer  has 
received  a  petition  approved  by  the  INS 
to  accord  such  classification  or  official 
notification  of  such  approval,  and  the 
consular  officer  is  satisfied  from  the 
evidence  presented  that  the  alien  is 
within  one  of  the  classes  described  in 
that  section. 

(ii)  Timeliness  of  application.  An 
alien  accorded  status  under  INA 
203(b)(4]  because  of  qualification  under 
INA  101(a)(27)(I)  must  appear  for  a  final 
visa  interview  and  issuance  of  the 
immigrant  visa  within  six  months  of 
establishing  entitlement  to  status. 

(6)  Certain  juvenile  court  dependents. 
An  alien  shall  be  classifiable  under  INA 
203(b)(4)  as  a  special  immigrant  defined 
in  INA  101(a)(27)(J)  if  the  consular 
officer  has  received  from  INS  an 
approved  petition  to  accord  such  status, 
or  an  official  notification  of  such  an 
approval,  and  the  consular  officer  is 
satisfied  the  alien  is  within  the  class 
described  in  that  section. 

(e)  Fifth  preference — Employment- 
creation  immigrants. 

(1)  Entitlement  to  status.  An  alien 
shall  be  classifiable  as  a  fifth  preference 
employment-creation  immigrant  if  the 
consular  officer  has  received  from  INS 
an  approved  petition  to  accord  such 
status,  or  official  notification  of  such  an 
approval,  and  the  consular  officer  is 
satisfied  that  the  alien  is  within  the 
class  described  in  INA  203(b)(5). 

(2)  Entitlement  to  derivative  status. 
Pursuant  to  INA  203(d),  and  whether  or 
not  named  in  the  petition,  the  spouse  or 
child  of  an  employment-based  fifth 
preference  immigrant,  if  not  otherwise 
entitled  to  an  immigrant  status  and  the 
immediate  issuance  of  a  visa,  is  entitled 
to  a  derivative  status  corresponding  to 
the  classification  and  priority  date  of  the 
beneficiary  of  the  petition. 

§  42.33    Diversity  immigrants.  [Reserved] 

Dated:  September  11, 1991. 
James  Ward, 

Acting  Assistant  Secretary  for  Consular 
Affairs. 

[FR  Doc.  91-23466  Filed  9-30-91:  8:45  am] 
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22  CFR  Part  42 
[Public  Notice  1490] 

Visas:  Documentation  of  Immigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended 

AGENCY:  Bureau  of  Consular  Affairs, 
DOS. 


ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  interim  rule  amends  part 
42,  title  22  of  the  Code  of  Federal 
Regulations,  to  implement  statutory 
revisions  and/or  new  provisions  in  the 
Immigration  Act  of  1990.  Public  Law 
101-649.  Most  of  the  amendments  are 
primarily  editorial.  In  addition  to  the 
editorial  changes,  this  rule  provides  a 
table  of  new  immigrant  visa  symbols  at 
§  42.11  and  a  revised  substantive 
procedure  at  §  42.83  for  initiating  action 
to  terminate  the  registration  of  an  alien 
entitled  to  an  immigrant  status. 
DATES:  This  interim  rule  is  effective 
October  1, 1991.  Comments  are  invited 
and  must  be  received  on  or  before 
October  31, 1991. 
ADDRESSES:  Director,  Office  of 
Legislation,  Regulations,  and  Advisory 
Assistance,  Visa  Services,  Department 
of  State,  Washington,  DC  20522-0113, 
(202)  663-1184. 

FOR  FURTHER  INFORMATION  CONTACT! 
Cornelius  D.  Scully,  111,  Director,  Office 
of  Legislation,  Regulations,  and 
Advisory  Assistance,  Visa  Office. 
Department  of  State,  Washington,  DC 
20522-0113,  (202)  663-1184. 
SUPPLEMENTARY  INFORMATION! 

Background 

The  Immigration  Act  of  1990,  Public. 
Law  101-649,  redesignated  many 
sections/subsections  of  the  Immigration 
and  Nationality  Act,  added  classes 
subject  to  self-contained  numerical 
limitations  not  under  sections  201  and 
202,  restructured  INA  203,  and  added  a 
petition  requirement  for  classes  not  now 
subject  to  such  a  prerequisite. 

Sections  to  This  Part  Not  Included  in 
This  Rule 

Except  for  S  42.32(d)(2),  the 
regulations  in  subparts  C  and  D  of  part 
42,  which  relate  to  individual  classes  of 
aliens,  are  the  subject  of  a  separate 
interim  rule.  Also  the  subject  of  a 
separate  interim  rule  is  §  42.32(d)(2)  of 
subpart  D,  which  relates  to  special 
immigrants  under  INA  101(a)(27)(D) 
(employees  and  former  employees  of  the 
United  States  Government).  The 
regulations  relating  to  changes  in 
subpart  F  of  part  42  also  will  be  the 
subject  of  a  separate  interim  rule. 

Amendments  by  the  Immigration  Act  of 
1990 

This  regulatory  order  contains  all 
other  regulations  in  part  42  which  have 
been  changed  in  any  respect.  The 
majority  of  these  changes  are  editorial 
and,  whether  or  not  substantive,  are 
required  for  conformity  with  the  law. 


Substantive  changes  of  a  discretionary 
character  are  to  be  found  only  in 
§§  42.2,  42.63,  42.65.  and  42.83,  as 
discussed  below. 

Section  42.2,  Aliens  Not  Required  To 
Present  Passports 

Paragraph  (d).  benefiting  third 
preference  applicants,  was  added  to 
§  42.2  on  or  around  1967.  It  was 
designed  to  assist  those  immigrants 
most  needed  by  U.S.  industry,  primarily 
scientists,  who  were  natives  of  but  not 
resident  in  totalitarian  countries,  unable 
or  unwilling  to  obtain  a  passport  from 
the  authorities  of  their  native  land,  and 
bearers  of  travel  documents  which  did 
not  meet  the  statutory  definition  of  a 
"passport."  In  light  of  the  fact  that 
almost  all  aliens  now  have  a  suitable 
travel  document  and  there  has  been 
little,  if  any,  need  for  it,  this  provision 
has  been  withdrawn  and  the  succeeding 
subsections  (e)  through  (h)  redesignated 
as  (d)  through  (g).  It  should  be  noted, 
however,  that  any  alien  can  still  be  the 
beneficiary  of  an  individual  passport 
waiver  for  good  cause  shown,  and  this 
deletion  does  not  affect  that  right. 

Section  42.11,  Classification  Symbols 

New  immigrant  visa  symbols  are 
shown  in  S  42.11.  The  list  of  exceptions 
to  the  general  rule  that  aliens  are 
chargeable  to  the  foreign  state  or 
dependent  area  of  birth,  contained  in 
§  42.12,  has  been  expanded  to  include 
those  classes  not  subject  to  the 
numerical  limitations  of  INA  201  and 
202,  i.e.:  Spouses  and  children  of 
legalized  aliens  documented  under 
section  112  of  the  Immigration  Act  of 
1990;  Certain  employees  of  U.S. 
businesses  in  Hong  Kong;  Natives  of 
certain  adversely  affected  foreign  states; 
Displaced  Tibetans;  and  Amerasians 
under  section  584(b)(1),  as  contained  in 
section  101(e)  of  Public  Law  100-202. 
Reference  therein  to  special  immigrants, 
on  the  other  hand,  has  been  narrowed  to 
those  under  INA  101(a)(27)  (A)  or  (B), 
inasmuch  as  all  others  become  subject 
to  numerical  limitation  as  the  fourth 
employment-based  preference  under 
Public  Law  101-649,  section  121. 

Section  42.41.  Effect  of  Approved 
Petition,  and  Section  42.42,  Petition  for 
Immediate  Relative  or  Preference  Status 

Because  INA  204,  as  amended  by 
section  162(b)  of  the  Immigration  Act  of 
1990,  vests  the  authority  and 
responsibility  to  approve  petitions  in  the 
Secretary  of  Stale,  rather  than  the 
Attorney  General,  with  respect  to 
certain  classifications.  §  42.41  and 
§  42.42  contain  the  minor  editorial 


Facteoi  Regbter  /  Vol.  5ft.  Na  190  /  Tuegday.  October  1.  1991  /  Rules  and  Regulations         49679 


change  of  deleting  the  reference  to  INS 
as  the  source  of  the  petition  approval 

Section  4Z43,  Suspension  or 
Termination  of  Action  in  Petition  Cases 

Section  42.43(a)(2).  relative  to 
suspension  of  action  upon  expiration  of 
the  labor  certification,  has  been  deleted 
as  no  longer  relevant.  Section  42.43(b) 
reflects  the  new  statutory  citation. 

Section  4Z62.  Personal  Appearance  and 
Interview  of  Applicant 

Section  42.62  has  been  amended  with 
respect  to  a  cross-reference  which  is  no 
longer  correct,  due  to  a  change  in 
§  42.63. 

Section  4Z83,  Application  Form  and 
Other  Documentation 

Section  42.63  reflects  a  change  in 
Form  OF-230.  which  has  been  divided 
into  part4  I  and  II.  and  deletes  current 
paragraph  (a),  which  authorizes  the  use 
of  a  Prelitoinary  Questionnaire.  That 
procedure  was  developed  in  1965  to 
assist  aUens  in  understanding 
appropriate  measures  to  take  to  obtain 
entitlement  to  an  immigrant 
classification,  primarily  nonpreference. 
in  light  of  the  1965  Act's  changes  in  the 
structure  of  immigrant  classes.  It  fell 
into  disuse  after  nonpreference  numbers 
became  unavailable  in  1978  and  is  not 
necessary  under  current  conditions.  The 
other  subsections  hare  been 
redesignated  accordingly. 

Section  4Z65    Supporting  Documents 

Section  42.65  was  amended  in 
January,  1991,  to  base  the  period  of 
residence  that  necessitates  a  police 
certificate  on  the  location  in  which  the 
alien  had  been  resident;  Le..  if  the 
residence  was  in  the  United  States,  the 
alien's  home  country,  or  place  of  last 
permanent  residence,  a  police  certificate 
is  required  for  a  period  of  six  months  or 
longer.  v«^ereas  a  temporary  stay  in  any 
other  third  country  does  not  require  a 
police  certificate  unless  the  stay  was  for 
a  year  or  more.  The  Department 
subsequently  found  that  it  Is  not  feasible 
to  continue  obtaining  an  FBI  records 
check,  a  system  that  had  been  instituted 
about  15  years  ago  as  a  substitute  for 
local/State  police  checks.  The  FBI 
determined  such  checks  do  not  fall 
within  the  definition  of  a  law 
enforcement  activity,  a  position  upheld 
by  the  Justice  Department's  Office  of 
Legal  Counsel.  Inasmuch  as  the  FBI  has 
also  informed  the  Department  that  such 
checks  had  rarely  been  productive  (i.e., 
fewer  than  1%  were  positive  "hits"  and 
many,  if  not  most,  of  those  were  not 
grounds  for  exclusion  or  pertained  to 
aliens  who  were  able  to  obtain  waivers), 
it  would  appear  that  discontinuing  this 


procedure  is  not  deleterious  to 
determining  visa  eligibility.  Not  least 
since  the  FBI  processes  any  personal 
requests  for  criminal  records  checks 
under  FOIA  procedures — which  involve 
a  delay  of  approximately  a  year — it  is 
clearly  not  practicable  or  reasonable  to 
require  appUcants  to  request  such 
checks  and  still  maintain  an  orderly 
processing  of  immigrant  visa  cases. 
Consequently,  in  March,  1991,  the 
Department  instructed  all  posts  to 
consider  police  records  in  the  United 
States  as  constructively  "unobtainable". 
This  regulation  has  therefore  been 
amended  to  delete  the  reference  to  "the 
United  States." 

Section  4Z67    Execution  of  Application. 
Registration,  and  Fingerprinting:  Section 
4Z73,  Procedure  in  Issuing  Visas;  and 
Section  4Z74,  Issuance  of  New  or 

Replacement  Visas 

Section  42.67,  i  42.73  and  S  42.74 
contain  only  editorial  changes. 

Section  42£3    Termination  of 
Registration 

Section  42.83  has  been  si^stanUvely 
as  wdl  as  editorially  amended  The 
Immigration  Act  of  1990,  in  restructuring 
INA  203,  among  other  things 
redesignated  as  subsection  (g)  the 
provision  relating  to  termination  of 
registration,  currently  in  paragraph  (e)  of 
this  section.  The  revised  regulations 
reference  the  new  designati(»i  of  the 
underlying  statutory  authority  for 
terminating  a  registration.  The  change, 
although  somewhat  substantive  is 
basically  procedural  and  is  designed  to 
benefit  the  applicants.  Under  standard 
procedures,  an  applicant  is  requested  to 
obtain  the  necessary  dociunents  to 
apply  formally  for  a  visa  only  when  it 
appears  that  a  visa  number  may  become 
available  tvithin  the  following  six 
months  for  persons  with  the  applicant's 
priority  date.  The  notice  also  instructs 
the  applicant  to  notify  the  consular 
officer  when  the  alien  has  complied  with 
all  the  requirements  therein.  An 
appointment  for  an  interview  is 
customarily  sent  only  upon  receipt  of 
the  applicant's  response  and  the 
allocation  of  a  visa  number  for  the 
purpose  of  visa  issuance. 

Some  applicants  have  taken 
advantage  of  those  procedures  to  delay 
their  response  to  the  initial  instruction 
for  several  years,  thereby  negating  the 
intent  of  INA  203(g).  In  order  to  further 
the  intent  of  that  section,  the  current 
regulation  in  1 42.83(a)  requires  the 
applicant  to  respond  to  a  notice  to 
appear  at  the  consular  office.  This 
procedure  has  proven  confusing  to  some 
applicants  (inasmuch  as  they  have  not 
Indicated  to  the  consular  ofHce  a 


readiness  to  apply  for  a  visa),  is  cleariy 
an  inconvenience,  and  is  not  necessary 
for  compliance  with  the  law. 

In  the  revised  regulation  to  this  rule, 
the  consular  office  will  simply  notify  the 
applicant  in  writing  that  an  Immigrant 
visa  number  Is  available  and  put  the 
applicant  on  notice  that  termination 
procedures  will  commence  if  no  action 
is  taken  to  obtain  a  visa  within  one  year 
from  the  date  of  the  letter.  From  the 
standpoint  of  the  applicant,  this 
eliminates  the  unnecessary  and 
confusing  step  of  visiting  the  consular 
office  unprepared  to  apply  formally  for 
an  immigrant  visa  and  yet  provides  an 
appropriate  alert  to  statutory 
requirements. 

Interim  Rule 

The  purpose  of  this  rule  is  to  reflect 
changes  made  *o  the  Immigration  and 
Nationality  Act  by  the  Immigration  Act 
of  199a  The  regulations  contained  in 
diis  rule  are  essentially  editorial  in 
nature  and  necessary  for 
implementation  of  and  compHance  with 
that  act  Those  regulations  which  are  of 
a  substantive  nature.  S  42.65  and  %  4233. 
have  been  discussed  in  the  preamble. 
The  former  deletes  a  procedural 
requirement  which  is  no  longer 
necessary,  and  the  latter,  whiU  a 
substantive  change,  is  basically 
procedural  in  nature  and  favorable  to 
immigrant  visa  applicants  in  that  it 
eliminates  an  unnecessary  and  costly 
requirement 

This  interim  rule  becomes  effective  on 
October  1. 1991,  the  date  mandated  by 
the  Immigration  Act  of  199a  However,  it 
provides  for  post-promulgation 
comments,  which  must  be  submitted  on 
or  before  October  31. 1991. 

List  of  Subject*  hi  22  cut  Part  42 

Aliens.  Numerical  limitatioiK.  Special 
immigrants.  Visas. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
Is  it  expected  to  have  a  significant 
impact  on  a  substantial  numl>er  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  With  regard 
to  the  information  collection 
requirement  contained  in  this  rule.  Form 
OF-230  has  been  reinstated  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980. 

In  view  of  the  foregoing,  part  42  to 
tide  22  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
indicated  below. 

PART  42-{  AMENDED] 

1.  The  authority  citation  for  part  42  is 
revised  to  read: 
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Authority:  8  U.S.C.  1104;  8  U.S.C.  1101  note. 

S42.2    [Amended] 

2.  Section  42.2  is  amended  by 
removing  paragraph  (d]  and 


redesignating  paragraphs  "(e).  (fj,  (g). 
and  (h)"  as  "(d).  (e).  [f]  and  (g)." 

3.  Section  42.11  is  revispd  tn  read  as 
follows: 


§42.11    Classification  tymboto. 

A  visa  issued  to  an  immigrant  alien 
within  one  of  the  classes  described 
below  shall  bear  an  appropriate  visa 
symbol  to  show  the  classification  of  the 
alien. 


Immigrants  Immediate  Relatives 


Visa  and  Class 


Section  of  Law 


IR-1— Spouse  of  U.S.  Citizen 

CR-1  — Spot«e  of  U.S.  Citizen  (Conditiooal  Status) 

IW-1— Certain  spouses  of  Deceased  U.S.  Citizens 

IR-2—aiiW  of  U.S.  Citizen „ 

CR-2— Child  of  U.S.  Otizen  (Conditional  Status) „.... 

IR-3— Orphan  Adopted  Abroad  by  U.S.  Citizen , „ 

IR-4— Orphan  to  be  Adopted  in  ttie  United  States  by  U.S.  Citizen 

IR-5— Parent  of  US.  Citizen  at  Least  21  Years  of  Age 

VI-5— Parent  of  U.S.  Citizen  Who  Acquired  Pernnanent  Resident  Status  Under  the  Virgin  Islands  Nonimmigrant  Alien  Adjustment 
Act: 

Vietnain  ArtMraslan  Immigrants 

AM-1 — Vietnam  Amerasian  Principal 

AM-2— Spouse/Child  of  AM-1 ; .^'.Z'ZZZZ'ZZZ 

AM-3— Natural  Mother  of  AM-1  (and  Spouse  or  Child  of  Such  Mother),  or  Person  Who  has  Acted  in  Effect  as  the  Mother,  Father, 
or  Next-of-Kin  of  AM-1  (and  Spouse  or  Child  of  Such  Person). 

Special  Immigrarfts 

SB-1— Returning  Resident 

SC-1— Person  Who  Lost  US.  Citizenship  by  Marriage „ 

SC-2— Person  Who  Lost  U.S.  Citizenship  by  Serving  in  Foreign  Armed  Forces _ 

Famlly-Sponaored  Preferences 

1st  Preference: 

F1 1— Unmarried  Son/Daughter  of  U.S.  Citizen 

F12— Child  of  F11 ; ;j '__ 

2nd  Preference  (Subject  to  Country  Limitatioos): 

F21— Spouse  of  Alien  Resident , 

C21— Spouse  of  Alien  Resident  (ConditionaO ..L~. Z..ZIZ.ZI"1".'Z.. 

F22— Child  of  Alien  Residerrt 

C22— Child  of  Alien  Resident  (Conditional) 

F23— Child  of  F21  or  F22 


C23— Child  of  C21  or  C22  (ConditionaO.. 


F24— Unmarried  Son/and  Daughter  of  Alien  Resident 

C24— Unmanied  Son/Daughter  of  Alien  Resident  (ConditionaO . 

F25— Child  of  F24 

C25— Child  of  C24  (Conditional) 

2nd  Preference  (Exempt  from  Country  Limitations): 

FX1— Spouse  of  Alien  Resident 

CXI— SJpouse  of  Alien  Resident  (Conditional) 

FX2— Child  of  Alien  Resident 

CX2— Child  of  Alien  Resident  (Conditional) 

FX3— Child  of  FX1  or  FX2 

CX3— Child  of  CXI  or  CX2  (Conditional) 

3rd  Preference: 

F31— Married  Son/Daughter  of  U.S.  Citizen 

C31— Married  Son/Daughter  of  U.S.  Citizen  (ConditionaO 

F32— Spouse  of  F31 

C32— Spouse  of  C31 

F33— Child  of  F31 

C33— Child  of  C31 

4th  Preference: 

F41— Brother/Sister  of  U.S.  Citizen 

F42— Spouse  of  F41 

F43— Child  of  F41 


Emptoyment  Based  Preferences 

Employment  1st  Preference  (Priority  Workers): 

El  1— Alien  with  Extraordinary  Ability ; 

E12— Outstanding  Professor  or  Researcher 

E13 — Multinational  Executive  or  Manager 

E14— Spouse  of  Alien  Classified  Ell,  E12,  or  E13 

E15— Child  of  Alien  Classified  Ell,  E12,  orE13 ..Z"""""""'""'""""". 

Emptoyrrwnt  2nd  Preference  (Professional  Holding  Advanced  Degrees  or  Persons  of  Exceptional  Ability): 

E21— Professional  Holding  Advanced  Degree  of  Alien  of  Exceptional  Ability 

E22— Spouse  of  Alien  Classified  E21 

E23— Child  of  Alien  C^lassified  E21 Z. ZIZZZZZZZZZZZZZZZl 

Emptoyment  3rd  Preference  (Slolled  Workers,  Professionals,  and  Ottw  Workers): 

E31— Skilled  Worker 

E32— Professional  HoWing  Baccalaureate  Degree „..."".!..!.!! 

E34— Spouse  of  Alien  Classified  E31  or  E32 ""  " 


201(b). 

201(b)  &  216(a)(1). 

201(b). 

201(b). 

201(b)  &  216. 

201(b). 

201(b). 

201(b). 

201(b)  &  Sec.  2  of  the  Virgin 
Islands  Non-immigrant  Alien 
Adjustment  Act  (PL.  97-271). 

584(b)(1)(A)  of  P.L  100-202. 
584(b)(  1  )(B)  of  P.L  1 00-202. 
584(b)(1)(C)  Of  P.L  100-202. 


101(a)(27)(A). 
101(a)(27)(B)  &  324(a). 
101(a)(27)(B)&327. 


203(aM1) 
203(d). 

203(a)(2). 

216(a)(1). 

203(a)(2). 

216(a)(1). 

203(d). 

216(a)(1). 

203(a)(2)(B) 

216(a)(1). 

203(d). 

216(a)(1). 

203(a)(2)(A). 

216(a)(1). 

203(a)(2)(A). 

216(a)(1). 

203(d). 

216(a)(1). 

203(a)(3). 

216(a)(1). 

203(d). 

203(d). 

203(d). 

203(d). 

203(a)4. 

203(d). 

203(d). 


203(b)(1nAj. 

203(b)(1)(B). 

203(b)(1)(C). 

203(d). 

203(d). 

203(b)(2). 

203(d). 

203(d). 

2O3(b)(3)(A)(0. 
203(b)(3)(A)(ii). 
203(d). 
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Immigrants  Immediate  Relatives— Continued 


Visa  and  Class 


E35— Child  of  Alien  Classified  E31  or  E32 

EW3— Other  Workers  (Subgroup  Numerical  Limit) . 

EW4— Spouse  of  Alien  Oassified  EW3 

EW5— Child  of  Alien  Classified  EW3 


Employment  4th  Prefererwe  (Certain  Special  Immigrants): 

SD1— Minister  of  Religion 

SD2— Spouse  of  Alien  Classified  SOI 

SD3— Child  of  Alien  Classified  SD1 

SE1— Certain  Employees  or  Former  Employees  of  the  U.S.  Government  Abroad 

SE2— Spouse  of  Alien  Qassified  as  SE1 

SE3— Child  of  Alien  Classified  as  SE1 

SEH— Employees  of  the  U.S.  Mission  in  Hong  Kong  or  their  Immediate  Family  Members. 


SF1— Certain  Former  Employees  of  the  Panama  Canal  Company  or  Canal  Zone  Government 

SF2— Spouse  or  Child  of  Alien  Classified  SF1 

SGI— Certain  Former  Employees  of  the  U.S.  Government  in  the  Panama  Canal  Zone 

SG2— Spouse  or  Child  of  Alien  Oassified  of  SFI 

SH1— Certain  Former  Employees  of  the  Panama  Canal  Company  or  Canal  Zone  Government  on  April  1,  1979.. 

SH2— Spouse  or  Child  of  Alien  Classified  SHI 

SJ2— Accompanying  Spouse  or  Child  of  Alien  Classified  SJ1  (Certain  Foreign  Medical  Graduates) 

SKI— Certain  Retired  Interrwtional  Organization  Employees 

SK2— Spouse  of  Alien  Classified  SK-1 

SK3— Certain  Unmamed  Sons  or  Daughters  of  International  Organization  Employee 

SK4— Certain  Surviving  Spouse  of  Deceased  International  Organization  Employee 

SL1— Certain  Juvenile  Court  Dependents 

SRI— Certain  Religious  Workers 

SR2— Spouse  of  Alien  Qassified  SRI 

SR3— Child  of  Alien  Classified  SRI 

Employment  5th  Preference  (Employment  Creatk>n)  (Conditional  Status): 

C51— Employment  Creation  Ot/rS/Df  Targeted  Area „ 

C52— Spouse  of  Alien  Classified  C51 

C53— Child  of  Alien  Classified  C51 „ 

T51— Employment  Creatwn  W  Targeted  Rural/High  Unemployment  Area , 

T52— Spouse  of  Alien  Classified  T51 „ _ 

T53— Child  of  Alien  Classified  T51 


1 1  Other  Numerically  Limited  Categories 

Diversity  Immigrants  (Beginning  in  1995): 

DV1— Diversity  Immigrant 

DV2— Spouse  of  DV1 

DV3— Child  of  DV1 

Transition  for  Spouse  or  Child  of  Legalized  Aliens  (Fiscal  Years  1992-1994): 

LBl  —Spouse  of  Legalized  Alien 


LB2— Child  of  an  Alien  Oassified  LBl.. 


Transition  for  Employees  of  Certain  U.S.  Businesses  in  Hong  Kong  (Fiscal  Years  1991-1993): 
HK1— Employee  of  U.S.  Business  in  Hong  Kong „ 


HK2— Spouse  of  Alien  Oassified  HK1. 
HK3— Child  of  Alien  Qassified  HK1 


Diversity  Transition  for  Natives  of  Certain  Adversely  Affected  Foreign  States  (Fiscal  Years  1992-1994): 
AA1— Diversity  Transition  Immigrant „ „ 


AA2— Spouse  of  Alien  Classified  AA1 . 
AA3— ChikJ  of  Alien  Oassified  AA1 


Transition  for  Displaced  Tibetans.  (Fiscal  Years  1991-1993): 
DTI— Displaced  Tibetan 


0T2— Spouse  of  Alien  Oassified  DTI . 
DT3— Child  of  Alien  Oassified  DTI 


Section  of  Law 


203(d). 

203(bM3)(A)(i«) 
203(d). 
203(d) 
203(bl(4)  and: 

10l(a)(27)(C)(i)(l). 
203(d). 
203(d). 
101(a)(27)(D). 
203(d). 
203(d). 

101(a)(27)(D)  or  Section   152  of 
tfve  Immigration  Act  of   1990 
10l(a)(27)(E). 
203(d). 
101(a)(27)(F). 
203(d) 

101(a)(27)(G). 
203(d). 

101(a)(27)(H)  203(b)(4). 
10i(a)(27)(l)(iii): 
10i(a)(27)(l)(iv). 
10l(a)(27)(l)(i). 
10l(a)(27)(i)(ii). 
10l(a)(27)(J). 

10l(a)(27)(C)(ii)(ll)  and  (III). 
203(d). 
203(d). 

203(b)(5)(A). 

203(d). 

203(d). 

203(b)(5)(B). 

203(d). 

203(d). 


Section  203(c). 
SectK>n  203(d). 
Section  203(d). 


Section   112  of  the 

Act  of  1990. 
Section  112  of  the 

Act  of  1990 

Section  124  of  the 

Act  of  1990. 
Section  124  of  the 

Act  of  1990. 
Section  124  of  the 

Act  of  1990. 

Section   132  of  the 

Act  of  1990. 
Section  132  of  tt>e 

Act  of  1990. 
Section   132  of  the 

Act  of  1990. 

Section  134  of  the 

Act  of  1990. 
Section  134  of  the 

Act  of  1990. 
Section  134  of  the 

Act  of  1990. 


Immigration 
Immigration 

Immigration 
Immigration 
Inwnigration 

Immigration 
Immigration 
Immigration 

Immigration 
Immigration 
Immigration 


4.  Section  42.12(a)  is  revised  to  read  as 
follows: 

§42.12    RulM  Of  charg«abllity. 

(a)  Applicability.  An  immigrant  shall 
be  charged  to  the  numerical  limitation 
for  the  foreign  state  or  dependent  area 


of  birth,  unless  the  case  falls  within  one 
of  the  exceptions  to  the  general  rule  of 
chargeability  provided  by  INA  202(b) 
and  paragraphs  (b)  through  (e)  of  this 
section  to  prevent  the  separation  of 
families  or  the  alien  is  classinable 
under: 


(1)  INA  201(b): 
(2)INAl01(a)(27)(A)or(B): 

(3)  Section  112  of  Public  Law  101-649; 

(4)  Section  124  of  Public  Law  101-649; 

(5)  Section  132  of  Public  Law  101-649; 

(6)  Section  134  of  Public  Law  101-649; 


or 
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(7)  Section  584(b](l]  as  contained  in 
section  101(e)  of  Public  Law  100-202. 

***** 

5.  Sections  41.41  and  41.42  and  42.43 
are  revised  to  read  as  follows: 

S  42.41    Effect  of  approved  petitioa 

Consular  officers  are  authorized  to 
grant  to  an  alien  the  immediate  relative 
or  preference  status  accorded  in  a 
petition  approved  in  the  alien's  behalf 
upon  receipt  of  the  approved  petition  or 
official  notification  of  its  approval.  The 
status  shall  be  granted  for  the  period 
authorized  by  law  or  regulation.  The 
approval  of  a  petition  does  not  relieve 
the  alien  of  the  burdan  of  establishing  to 
the  satisfaction  of  the  consular  officer 
that  the  alien  is  eligible  in  ail  respects  to 
receive  a  visa. 

§  42.42    Petitions  for  immedlats  relative  or 
preference  statu*. 

Petition  for  immediate  relative  or 
preference  status.  The  consular  officer 
may  not  issue  a  visa  to  an  alien  as  an 
immediate  relative  entitled  to  status 
under  201(b),  a  family-spo.asored 
immigrant  entitled  to  preference  status 
under  203(a)(l)-(4).  or  an  employment- 
based  preference  immigrant  entided  to 
status  under  INA  203(b)(l)-{5),  unless 
the  officer  has  received  a  petition  filed 
and  approved  in  accordance  with  INA 
204  or  official  notification  of  such  filing 
and  approval. 

§  42.43    Suspension  or  termination  of 
action  in  petition  cases. 

(a)  Suspension  of  action.  The  consular 
officer  shall  suspend  action  in  a  petition 
case  and  return  the  petition,  with  a 
report  of  the  facts,  for  reconsideration 
by  INS  if  the  petitioner  requests 
suspension  of  action,  or  if  the  officer 
knows  or  has  reason  to  believe  that 
approval  of  the  petition  was  obtained  by 
fraud,  misrepresentation,  or  other 
unlawful  means,  or  that  the  beneficiary 
is  not  entitled,  for  some  other  reason,  to 
the  status  approved. 

(b)  Termination  of  action.  (1)  The 
consular  officer  shall  terminate  action  in 
a  petition  case  upon  receipt  fi-om  INS  of 
notice  of  revocation  of  the  petition  in 
accordance  with  INS  regulations. 

(2)  The  consular  officer  shall 
terminate  action  in  a  petition  case 
subject  to  the  provisions  of  INA  203(g)  in 
accordance  with  the  provisions  of 
S  42.83. 

§42.62    [Amended] 

6.  In  paragraph  (a)  to  S  42.62,  change 
the  reference  "42.63(a)(3)"  to  read 
"42.83(aK2)." 

7.  In  S  42.63,  paragraph  (a)(1)  is 
removed.  Paragraph  (a) (2)  is 
redesignated  as  paragraph  (a)(1),  newly 


redesignated  (a)(1)  is  revised,  and 
paragraph  (a)(3)  is  redesignated  as 
paragraph  (a)(2)  to  read  as  follows: 

§  42.63    Application  forms  and  other 
documentation. 

(a)  Application  Forms. — (1) 
Application  on  Form  OF-230  Required. 
Every  alien  applying  for  an  immigrant 
visa  must  make  application  on  Form 
OF-230,  Application  for  Immigrant  Visa 
and  Alien  Registration.  This  requirement 
may  not  be  waived.  Form  OF-230 
consists  of  parts  I  and  II  which,  together, 
are  meant  in  any  reference  to  this  Form. 


§42.65    [Amended] 

8.  In  §  42.65,  paragraph  (c),  in  line  6, 
"the  United  States,"  is  removed  and  in 
line  11,  after  the  word  "means",  the 
words  "those  of  are  inserted. 

9.  Section  42.67(a)(2)  is  revised  to  read 
as  follows: 

§  42.67    Execution  of  application, 
registration,  and  fingerprinting. 

(a)  Execution  of  Visa  Application. 
(1)  *  •  • 

(2)  Oath  and  signature.  The  applicant 
shall  be  required  to  read  the  Form  OF- 
230,  Application  for  Immigrant  Visa  and 
Alien  Registration,  when  it  is  completed, 
or  it  shall  be  read  to  the  alien  in  the 
alien's  language,  or  the  alien  otherwise 
informed  of  its  full  contents.  Aliens  shall 
be  asked  whether  they  are  willing  to 
subscribe  thereto.  If  the  alien  is  not 
willing  to  subscribe  to  the  application 
unless  changes  are  made  in  the 
information  stated  therein,  the  required 
changes  shall  be  made.  The  application 
shall  then  be  sworn  to  or  affirmed  and 
signed  by  or  on  behalf  of  the  applicant 
before  a  consular  officer,  or  a 
designated  officer  of  the  American 
Institute  of  Taiwan,  who  shall  then  sign 
the  apphcation  over  the  officer's  tide. 

•        •        •        •        • 

10.  Paragraph  (a)(3)  of  S  42.73  is 
revised  to  read  as  follows: 

§  42.73    Procedure  In  Issuing  visas. 
[a]  Insertion  of  data.  *  •  • 

(3)  No  entry  need  be  made  in  the 
space  provided  for  foreign  state  or  other 
applicable  area  limitation  on  visas 
issued  to  aliens  in  the  classifications  set 
forth  in  S  42.12(a)(l)-(7).  but  such  visas 
may  be  numbered  if  a  post  voluntarily 
uses  a  consecutive  post  numbering 
system. 
***** 

11.  In  S  42.74  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 


S  42.74 
visas. 


Issuance  of  new  or  replacement 


(a)  New  immigrant  visa  for  an  alien 
not  subject  to  numerical  limitation.  An 
immediate  relative  under  INA  201(b),  or 
a  special  immigrant  imder  INA 
101(a)(27)  (A)  or  (B),  who  establishes 
that  a  visa  has  been  lost  or  mutilated  or 
has  expired,  or  that  the  alien  will  be 
unable  to  use  it  during  the  period  of  its 
validity,  may  be  issued  a  new  visa  at  the 
same  or  any  other  consular  office,  if  the 
consular  officer  then  finds  the  alien 
qualified.  The  alien  must  pay  anew  the 
statutory  application  and  issuance  fees. 
Prior  to  issuing  a  new  immigrant  visa  at 
a  consular  office  other  than  the  one  that 
issued  the  original  visa,  the  consular 
officer  must  also  ascertain  whether  the 
original  issuing  office  knows  of  any 
reason  why  a  new  visa  should  not  be 
issued. 

(b)  Replacement  immigrant  visa  for 
an  alien  subject  to  numerical  limitation. 
An  immigrant  documented  under  INA 
203  (a),  (b),  or  (c),  or  under  sections  112, 
124,  or  132  of  the  Immigration  Act  of 
1990,  who  was  or  will  be  unable  to  use 
the  visa  during  the  period  of  its  validity 
because  of  reasons  beyond  the  alien's 
control  and  for  which  the  alien  is  not 
responsible  may  be  issued  a 
replacement  immigrant  visa  under  the 
original  number  during  the  same  fiscal 
year  in  which  the  original  visa  was 
issued  (provided  the  number  has  not 
been  returned  to  the  Department),  if  the 
consular  officer  then  finds  the  alien 
qualified.  The  alien  must  pay  anew  the 
statutory  application  and  issuance  fees. 
Prior  to  issuing  a  replacement  immigrant 
visa  at  a  consular  office  other  than  the 
one  that  issued  the  original  visa,  the 
consular  officer  must  also  ascertain 
whether  the  original  issuing  office 
knows  of  any  reason  why  a  replacement 
visa  should  not  be  issued.  In  issuing  a 
visa  under  this  paragraph,  the  consular 
officer  shall  insert  the  word  "REPLACE" 
on  Form  OF-155A,  Immigrant  Visa  and 
Alien  Registration,  before  the  word 
"IMMIGRANT"  in  the  title  of  the  visa. 
***** 

12.  In  S  42.83,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  42.83    Termination  of  registration. 

(a)  Termination  following  failure  of 
applicant  to  apply  for  visa.  In 
accordance  with  INA  203(g),  an  alien's 
registration  for  an  immigrant  visa  shall 
be  terminated  if,  within  one  year  after 
transmission  of  a  notification  of  the 
availability  of  an  immigrant  visa,  the 
appUcant  fails  to  apply  for  an  immigrant 
visa. 
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Dated:  September  11, 1991. 
James  Ward, 

Acting  Assistant  Secretary  for  Consular 
Affairs. 
|FR  Doc.  91-23467  Filed  9-30-«l:  8:45  am] 

BILUNG  COOE  4710-06-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  91 

[Docket  No.  R-91-1507;  FR-2932  MM] 

RIN  2501-AB13 

Comprehensive  Housing  Affordabllity 
Strategy;  Extension  of  Comment 
Period 

agency:  Office  of  the  Secretary,  HUD. 
action:  Interim  rule  and  request  for 
comments;  extension  of  comment 
period. 

SUMMARY:  The  comment  period 
announced  in  the  interim  rule 
establishing  the  new  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
published  on  February  4, 1991  (56  FR 
4480)  was  May  6, 1991.  This  notice 
extends  the  comment  period  on  the  rule, 
and  invites  comment  on  the  forms, 
procedures  prescribed  by  HUD,  and  the 
CHAS  development  process,  as  well, 
until  a  date  after  the  October  31 
recommended  date  for  submission  ofthe 
CHAS  to  HUD.  This  change  is  being 
made  in  recognition  of  the  fact  that 
jurisdictions  submitting  CHAS 
documents  will  then  be  able  to  respond 
on  the  basis  of  experience  under  the 
interim  rule.  Comments  received  during 
this  extended  period  will  be  considered  ' 
along  with  those  previously  submitted 
during  the  development  of  a  final  rule, 
scheduled  for  publication  in  early  1992. 
DATES:  Comment  due  date:  November 
15, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  title  and  docket  number 
and  should  be  sent  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  St., 
SW.,  Washington.  DC  20410. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  708-4337.  Only  public  comments  of 
six  or  fewer  total  pages  will  be  accepted 
via  FAX  transmittal.  This  limitation  is 
necessary  in  order  to  assure  reasonable 


access  to  the  equipment.  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  call  the 
Rules  Docket  Clerk  at  (202)  708-2084. 
TDD  (202)  708-3259  to  confirm  receipt. 
(These  are  not  toll-free  numbers.) 

FOR  FURTHER  INFORMATION  CONTACT 

David  M.  Cohen.  Director.  Office  of 
Urban  Rehabilitation,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street.  SW.,  Washington.  DC  20410, 
telephone  (202)  708-2685.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  A  CHAS 

is  a  planning  document  comprised  of 
fifteen  statutory  elements,  principal 
among  which  are  an  assessment  of 
housing  assistance  needs,  a  description 
of  market  conditions,  a  statement  of 
resources  available,  and  a  plan  of  action 
to  address  the  needs.  The  CHAS, 
authorized  by  title  I  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  of  November  28, 1990,  Public  Law 
101-625,  replaces  two  other 
documents — the  Housing  Assistance 
Plan  and  the  Comprehensive  Homeless 
Assistance  Plan — used  in  HUD 
programs  before  October  31, 1991.  In 
order  to  receive  direct  funding  for  a 
wide  variety  of  HUD  programs, 
applicants  that  are  governmental  units 
must  have  an  approved  CHAS,  and 
applicants  that  are  not  governments 
must  obtain  a  certification  that  their 
applications  are  in  compliance  with  the 
CHAS  for  the  jurisdiction. 

This  notice  requests  comments  that 
will  be  used  in  determining  the  content 
of  the  final  rule.  The  extended  comment 
due  date  will  permit  public  comments  to 
reflect  jurisdictions'  actual  experience 
with  the  interim  rule,  forms,  procedures, 
and  the  CHAS  development  process. 
(Those  having  commented  previously 
are  requested  not  to  reiterate  their 
earlier  comments.) 

Development  of  a  final  rule  after  the 
new  comment  closing  date  also  will 
allow  the  Department  to  evaluate  its 
experience  with  the  comprehensive 
housing  affordability  strategies 
submitted  under  the  interim  rule. 

Authority:  Sections  101-106,  Cranston- 
Gonzalez  National  Affordable  Housing  Act 
(Pub.  L.  101-625. 104  Stat.  4079);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  of  1965  (42  U.S.C.  3535(d)). 

Dated:  September  24, 1991. 
Anna  Kondratas, 

Assistant  Secretary  for  Community  Planning 

and  Development. 

[FR  Doc.  91-23539  Filed  9-30-91:  8:45  am] 

■ILUNO  COOE  4I1»-3»4I 


Office  Of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  235 

[Docket  No.  R-91-1565;  FR-3169-F-01] 

Mortgage  Insurance— Changes  in 
Interest  Rates 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

action:  Final  rule. 

SUMMARY:  This  change  in  the 
regulations  decreases  the  maximum 
allowable  interest  rate  on  Section  235 
(Homeownership  for  Lower  Income 
Families)  insured  loans.  This  final  rule  is 
intended  to  bring  the  maximum 
permissible  financing  charges  for  this 
program  into  line  with  competitive 
market  rates. 

EFFECTIVE  DATE:  September  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  B.  Mitchell,  Director,  Financial 
Services  Division,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone  (202)  708-4325.  (This  is 
not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 

following  amendments  to  24  CFR 
chapter  II  have  been  made  to  decrease 
the  maximum  interest  rate  which  may 
be  charged  on  loans  insured  by  this 
Department  under  section  235  of  the 
National  Housing  Act.  The  maximum 
interest  rate  on  the  HUD/FHA  section 
235  insurance  programs  has  been 
reduced  from  9.0  percent  to  8.5  percent 
Until  recently,  HUD  regulated  interest 
rates  not  only  for  the  section  235 
Program,  but  also  for  fire  safety 
equipment  loans  insured  under  section 
232  of  the  National  Housing  Act. 
However,  section  429(e)(2)  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L  100-242,  approved 
February  5. 1988)  amended  the  National 
Housing  Act  to  provide  that  interest  on 
fire  safety  equipment  loans  under 
section  232(i)  of  the  Act  will  be  "at  such 
rate  as  may  be  agreed  upon  by  the 
mortgagor  and  the  mortgagee." 
Accordingly,  these  loans,  like  most  other 
National  Housing  Act-authorized  loans, 
now  have  their  interest  rates  determined 
by  negotiation.  Accordingly,  this 
announcement  of  a  change  in  interest 
rate  ceilings  for  FHA-insured  mortgages 
is  limited  to  the  section  235  Program. 
The  Secretary  has  determined  that  this 
change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
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prevent  speculation  in  anticipation  of  a 
change. 

As  a  matter  of  policy,  the  Department 
submits  mos'  of  its  rulemaking  to  public 
comment,  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  effective 
immediately.  HUD  regulations  published 
at  47  FR  56266  (1982),  amending  24  CFR 
part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  contain  categorical 
exclusions  from  their  requirements  for 
the  actions,  activities,  and  programs 
specified  in  §  50.20.  Since  the 
amendments  made  by  this  rule  fall 
within  the  categorical  exclusions  set 
forth  in  paragraph  (7)  of  §  50.20,  the 
preparation  of  an  Environmental  Impact 
Statement  or  Finding  of  No  SigniHcant 
Impact  is  not  required  for  this  rule.  This 
rule  does  not  constitute  a  "major  rule" 
as  that  term  is  defined  in  section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
provisions  of  5  U.S.C.  605(b)  (the 
Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  adjustment  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
niinimal  effect  on  small  entities.  This 
rule  was  not  listed  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  22, 1991  (56  FR  17360) 
pursuant  to  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act.  The 
Catalog  of  Federal  Domestic  Assistance 
Program  numbers  are  14.108, 14.117,  and 
14.120. 

List  of  Subjects  in  24  CFR  Part  235 

Condominiums,  Cooperatives,  Low- 
and  Moderate-Income  Housing, 
Mortgage  insurance,  Homeownership, 
Grant  programs:  Housing  and 
community  development. 


Accordingly,  the  Department  amends 
24  CFR  part  235  as  follows: 

PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOMEOWNERSHIP  AND  PROJECT 
REHABILITATION 

1.  The  authority  citation  for  24  CFR 
part  235  continues  to  read  as  follows: 

Authority:  Sections  211.  235.  National 
Housing  Act  (12  U.S.C.  1715b.  1715z):  section 
7(d),  Department  of  Housing  and  Urban 
Development  Act.  (42  U.S.C.  3535(d)). 

2.  In  §  235.9,  paragraph  (a)  is  revised 
as  follows: 

§  23S.9    Maxknum  interest  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  8.5  percent  per  annum  with 
respect  to  mortgages  insured  on  or  after 
September  16, 1991. 

***** 

3.  In  §  235.540,  paragraph  (a)  is 
revised  to  read  as  follows: 

§235.540    Maximum  intarMt  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  on  by  the  mortgagee  and 
the  mortgagor,  which  rate  shall  not 
exceed  8.5  percent  per  annum  with 
respect  to  mortgages  insured  on  or  after 
September  18, 1991. 

Dated:  September  24, 1991. 
Arthur ).  Hill, 

Assistant  Secretary  for  Housing— Federal 
Housing  Commissioner. 

(FR  Doc.  91-23540  Filed  9-30-^;  8:45  am) 

BIUJNO  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revefiue  Servtca 

26  CFR  Part  301 
IT.D.  898*] 
RIN  1545-APM 

Auttioffty  of  ttte  Secretary  of 
Agriculture  To  Require  Employer 
Identfflcatton  Numt>ers  From  Retail 
Food  Stores  and  Wholesale  Food 
Concerns  for  Purposes  of  the  Food 
Stamp  Act  of  1977. 

AQENCv:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  authority  of 
the  Secretary  of  Agriculture  to  require 
retail  food  stores  and  wholesale  food 
stores  and  wholesale  food  concerns  to 
furnish  employer  identification  numbers 
for  purposes  of  administering  the  Food 


Stamp  Act  of  1977.  The  authority  to 
solicit  employer  identification  numbers 
was  conferred  upon  the  Secretary  of 
Agriculture  by  section  1735(c)  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  February  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  ).  Byun  of  the  Office  of  Assistant 
Chief  Counsel  (Income  Tax  & 
Accounting),  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW.. 
Washington.  DC  20224  (Attention: 
CC:IT8tA:4)  or  telephone  202-566-5985 
(not  a  toll-free  number). 
SUPPtfMENTARY  INFORMATION: 

Background 

On  July  24. 1991.  the  Federal  Register 
(56  FR  33888)  published  a  notice  of 
proposed  rulemaking  to  provide 
guidance  under  section  6109  of  the 
Internal  Revenue  Code  as  amended  by 
section  1735(c)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Public  Law  No.  101-624. 104  Stat.  3359 
(November  28. 1990).  Although  written 
comments  were  requested  and  a  public 
hearing  was  convened  on  August  30, 
1991,  no  written  or  oral  comments  were 
received.  Accordingly,  the  Service 
adopts  the  proposed  regulations  without 
any  revisions. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therfore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  was  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Lisa  ).  Byun,  Office  of  the 
Assistant  Chief  Counsel  (Income  Tax  & 
Accounting),  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy,  Child 
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support.  Continental  shelf.  Courts. 
Crime,  Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Investigations.  Law  enforcement.  Oil 
pollution.  Penalties,  Pensions,  Reporting 
and  recordkeeping  requirements. 
Statistics.  Taxes. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  part  301  of  title  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  301~PROCEOURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  for  part  301 
is  amended  by  removing  "Section  7805, 
I.R.C.  1954;  6aA  Stat.  917;". 

Par.  2.  fiia  amended,  the  authority  for 
part  301  reads  in  part: 

Authorily:  26  U.S.C.  7805  *  *  *   . 

Par.  3.  Section  301.6109-2  is  added  to 
read  as  follows. 

§  301.8109-2    Auttiortty  of  tt»e  Secretary  of 
Agriculture  to  co!!ec!  •fnptoytr 
Identification  nu.T.t>«rs  for  purposes  of  the 
Food  Stamp  Act  of  1977. 

(a)  In  general.  The  Secretary  of 
Agriculture  may  require  each  applicant 
retail  food  store  or  wholesale  food 
concern  to  furnish  its  employer 
identification  number  in  connection  with 
the  adminietration  of  section  9  of  the 
Food  Stamp  Act  of  1977  (7  U.S.C.  2018) " 
(relating  to  the  dete.-min.ition  of  the 
qualifications  of  applicants  under  the 
Food  Stamp  Act). 

(b)  Limited  purpose.  The  Secretary  of 
Agriculture  may  have  access  to  the 
employer  identification  numbers 
obtained  pursuant  to  paragraph  (a)  of 
this  section,  but  only  for  the  purpose  of 
establishing  and  mrintaining  a  list  of  the 
names  and  employer  identification 
numbers  o!  the  stores  and  concerns  for 
use  in  determining  those  applicants  who 
have  been  previously  sanctioned  or 
convicted  urder  section  12  or  15  of  the 
Food  Stamp  Act  of  1977  [7  U.S.C.  2021  or 
2024).  The  Secretary  of  Agriculture  may 
use  this  determination  of  sanctions  and 
convictions  in  administering  section  9  of 
the  Food  Stamp  Act  of  1977. 

(c)  Safeguards— [1]  Restrictions  on 
access  to  employer  identification 
numbers.  "Hie  persons  permitted  access 
to  employer  identification  numbers 
obtained  pursuant  to  paragraph  (a)  of 
this  section  are  officers  and  employees 
of  the  United  States  whose  duties  or 
responsibilities  require  access  to  the 
employer  identification  numbers  for  the 
administration  or  enforcement  of  the 
Food  Stamp  Act  of  1977. 

(2)  Other  safeguards.  The  Secretary  of 
Agriculture  must  provide  for  any 


additional  safeguards  that  the  Secretary 
of  the  Treasury  determines  to  be 
necessary  or  appropriate  to  protect  the 
confidentiality  of  the  employer 
identification  numbers.  The  Secretary  of 
Agriculture  may  also  provide  for  any 
additional  safeguards  to  protect  the 
confidentiahty  of  employer 
identification  numbers  so  long  as  these 
safeguards  are  consistent  with  any 
safeguards  determined  by  the  Secretary 
of  the  Treasury  to  be  necessary  or 
appropriate. 

(d)  Confidentiality  and  disclosure  of 
employer  identification  numbers. 
Employer  identification  numbers 
obtained  pursuant  to  paragraph  (a)  of 
this  section  are  confidential.  No  officer 
or  employee  of  the  United  States  who 
has  or  had  access  to  any  such  employer 
identification  number  may  disclose  that 
number  in  any  manner,  except  to 
persons  described  in  paragraph  (c)  of 
this  section.  For  purposes  of  this 
paragraph  (d),  the  term  "officer  or 
employee"  includes  a  former  officer  or 
employee. 

(e)  Sanctions— [1]  Unauthorized, 
willful  disclosure  of  employer 
identification  numbers.  Sections  7213(a) 
(1),  (2),  and  (3)  apply  with  respect  to  the 
unauthorized,  willful  disclosure  to  any 
person  of  employer  identification 
numbers  that  are  maintained  by  the 
Secretary  of  Agriculture  pursuant  to  this 
section  in  the  same  manner  and  to  the 
same  extent  as  sections  7213(a)  (1),  (2), 
and  (3)  apply  with  respect  to 
unauthorized  disclosures  of  returns  and 
return  information  described  in  those 
sections. 

(2)  Willful  solicitation  of  employer 
identification  numbers.  Section 
7213(a)(4)  applies  with  respect  to  the 
willful  offer  of  any  item  of  material 
value  in  exchange  for  any  employer 
identification  number  maintained  by  the 
Secretary  of  Agriculture  pursuant  to  this 
section  in  the  same  manner  and  to  the 
same  extent  as  section  7213(a)(4)  applies 
with  respect  to  offers  (in  exchange  for 
any  return  or  return  information) 
described  in  that  section. 

(•1  Delegation.  All  references  in  this 
section  to  the  Secretary  of  Agriculture 
are  references  to  the  Secretary  of 
Agriculture  or  his  delegate. 

(g)  Effective  date.  The  provisions  of 
this  section  are  effective  on  February  1. 
1992. 

Dated:  September  17, 1991. 
Fred  T.  Goldberg.  ]t.. 
Commissioner  of  Internal  Revenue. 

Approved: 
Kenneth  W.  Gideon, 
Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  91-23582  Filed  9-30-91:  8:45  am) 
MLUNQ  COOC  4««M)1-II 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  290 
(DCAA  5410.e] 

Deferue  Contract  Audit  Agency 
(DCAA);  Freedom  of  Information  Act 
Program 

AGENCY:  Defense  Contract  Audit 
Agency. 

action:  Final  rule. 

summary:  This  final  rule  updates  the 
Defense  Contract  Audit  Agency 
Freedom  of  Information  Act  Program 
which  implements  the  Freedom  of 
Information  Act  of  1974.  as  amended  {5 
U.S.C.  552)  within  the  Agency.  This 
document  revises  32  CFR  part  290  (54  FR 
31014)  published  on  July  28. 1989  to 
provide  substantive  and  administrative 
changes  and  conforms  to  recent 
significant  court  rulings  in  Freedom  of 
Information  Act  litigation  and  refiects 
minor  modifications  to  appendixes  B 
and  C  to  incorporate  the  changes 
necessitated  as  a  result  of  the 
deactivation  of  the  Western  region. 

dates:  This  rule  will  be  effective 
November  15, 1991.  Comments  must  be 
received  by  October  31, 1991. 

ADDRESSES:  Forward  comments  to: 
Headquarters.  Defense  Contract  Audit 
Agency,  Attn:  CMR.  Cameron  Station. 
Alexandria.  Virginia  22304-6178. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dave  Hensha!!,  (703)  274-4400. 

SUPPLEMENTARY  INFORMATION:  This  rule 
implements  the  provisions  of  DoD 
5'100.7-R  (32  CFR  286)  "DoD  Freedom  of 
Information  Act  Program."  as  piibiished 
on  December  26. 1990  (55  FR  53194)  and 
am^rnded  on  May  8. 1991  (56  FR  21300). 

List  of  Subjects  in  32  CFR  Pert  290 

Freedom  of  Information. 

Accordingly,  Title  32,  chapter  I. 
subchapter  O,  is  amended  by  revising 
part  290  to  read  as  follows: 

PART  290— DEFENSE  CONTRACT 
AUDIT  AGENCY  (DCAA)  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 


Sec. 

290.1 

Purpose. 

290.2 

Cancellation. 

290.3 

Applicability  and  scope. 

290.4 

Policy. 

290.5 

Definitions. 

290.6 

Responsibilities. 

290.7 

Procedures. 

290.8 

Fees. 

Appendix  A  to  Part  290— DCAAs 

Organization  and  Mission 
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Appendix  B  to  Pari  290— DCAA's  FOIA 

Points  of  Contact 
Appendix  C  to  Part  290— For  Official  Use 
Only 
Authority:  5  U.S.C.  552. 

§  290.1     Purpose. 

This  part  assigns  responsibilities  and 
establishes  policies  and  procedures  for  a 
uniform  DCAA  Freedom  of  Information 
Act  (FOIA)  program  pursuant  to  the 
provisions  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  as 
implemented  by  DoD  Directive  5400.7  > 
and  DoD  5400.7-R.2 

§290.2    C«K«ltatJon. 

DCAA  Regulation  5410.8.  DCAA 
Freedom  of  Information  Act  (FOIA) 
Program,  dated  17  May  1989:  DCAAR 
5200.1,  Control  and  Protection  of  "For 
Official  Use  Only"  Information,  dated  12 
November  1985:  and  DCAA  HQ 
Instruction  5200.9,  Physical  Security  of 
"For  Official  Use  Only"  Information 
within  Headquarters,  DCAA.  dated  20 
November  1974.  are  superseded. 

§  290.3    Applicability  and  scope. 

This  rule  applies  to  all  DCAA 
organizational  elements,  and  is  to 
govern  written  responses  by  DCAA 
officials  for  requests  from  members  of 
the  public  for  permission  to  examine,  or 
to  be  provided  with  copies  of  DCAA 
records.  This  rule  also  addresses 
Agency  policies  and  procedures  for 
handling  "For  Official  Use  Only" 
information,  including  Field  Detachment 
sensitive  information. 

§290.4    Policy. 
It  is  the  policy  of  DCAA  to: 

(a)  Promote  public  trust  by  making  the 
maximum  amount  of  information 
available  to  the  public,  upon  request, 
pertaining  to  the  operation  and  activities 
of  the  Agency. 

(b)  Allow  a  requester  to  obtain 
records  from  the  Agency  that  are 
available  through  other  public 
information  services  without  invoking 
the  FOIA. 

(c)  Make  available,  under  the 
procedures  established  by  DCAAP 
5410.14,^  those  records  that  are 
requested  by  a  member  of  the  general 
public  who  cites  the  FOIA. 

(d)  Answer  promptly  all  other 
requests  for  information  and  records 
under  established  procedures  and 
practices. 


'  Copies  may  be  obtained,  at  cost,  from  (he 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

'  See  footnote  1  to  {  290.1. 

'  Copies  may  be  obtained,  if  needed,  from  the 
Defense  Contract  Audit  Agency.  Attn:  CMO. 
Cameron  Station.  Alexandria.  VA  22304-6178. 


§290.5    Definttkins. 

The  terms  used  in  this  rule  with  the 
exception  of  the  following  are  defined  in 
DCAAP  5410.14. 

(a)  Initial  Denial  A  uthorilies  (ID As).  . 
The  regional  directors,  and  the  Chief. 
Information  Resources  Management 
Branch  (CMR),  have  been  delegated  the 
authority  by  the  Director,  DCAA,  to 
make  initial  determinations  as  to  the 
releasability  of  DCAA  records  to  the 
public,  including  Defense  contractors. 
This  authority  may  not  be  redelegated. 

(b)  Appellate  Authority.  The  Assistant 
Director,  Resources,  or  his  designee. 

(c)  Electronic  Data.  Electronic  data 
are  those  records  and  information  which 
are  created,  stored,  and  retrievable  by 
electronic  means.  This  does  not  include 
computer  software,  which  is  the  tool  by 
which  to  create,  store,  or  retrieve 
electronic  data. 

(d)  FOIA  Request.  A  written  request 
for  DCAA  records,  made  by  any  person, 
including  a  member  of  the  public  (U.S. 
or  foreign  citizen),  an  organization,  or  a 
business,  but  not  including  a  Federal 
agency  or  a  fugitive  from  the  law  that 
either  explicitly  or  implicitly  invokes  the 
FOIA.  DoD  5400.7-R,  DCAAR  5410.8.*  or 
regional  instruction  on  the  FOIA. 

(e)  Administrative  Appeal.  A  request 
by  a  member  of  the  general  public,  made 
under  the  FOIA,  asking  the  appellate 
authority  to  reverse  an  IDA  decision  to 
withhold  all  or  part  of  a  requested 
record  or  to  deny  a  request  for  waiver  or 
reduction  of  fees. 

§290.6    Responsibilities. 

(a)  Headquarters.  (1)  The  Assistant 
Director.  Resources  is  responsible  for: 

(i)  The  overall  Agency-wide 
administration  of  the  DCAA  FOIA 
Program  through  the  Information 
Resources  Management  Branch  (CMR). 
Information  and  Privacy  Advisor,  to 
ensure  compliance  with  the  policies  and 
procedures  that  govern  the  program. 

(ii)  Acting  as  the  designee  for  the 
Director,  DCAA,  serving  as  the  sole 
appellate  authority  for  appeals  to 
decisions  of  respective  IDAs. 

(iii)  Advising  the  Assistant  Secretary 
of  Defense  (Public  Affairs)  (ASD(PA))  of 
cases  of  public  interest,  particularly 
those  on  appeal,  when  the  issues  raised 
are  unusual  or  precedent  setting,  matters 
of  disagreement  among  DoD 
components,  are  of  concern  to  agencies 
outside  the  Department  of  Defense,  or 
may  otherwise  require  special  attention 
or  guidance. 

(iv)  Advising  the  ASD(PA)  and  the 
Executive  Officer.  DCAA.  concurrent 
with  the  denial  of  a  request  or  an 


appeal,  when  circumstances  suggest  a 
news  media  interest. 

(v)  Conferring  with  the  General 
Counsel:  the  Assistant  Director. 
Operations:  and  the  Assistant  Director, 
Policy  and  Plans,  on  the  desirability  of 
reconsidering  a  final  decision  to  deny  a 
record,  if  that  decision  becomes  a  matter 
of  special  concern  because  it  involves 
either  an  issue  of  public  concern  or 
DoD-wide  consequences. 

(vi)  Accomplishing  program  overview, 
in  cooperation  with  the  General 
Counsel,  to  ensure  coordinated  guidance 
to  components,  and  to  provide  the 
means  of  assessing  the  overall  conduct 
of  the  Agency's  FOIA  Program. 

(vii)  Responding  to  corrective  action 
recommended  by  the  Special  Counsel  of 
the  Merit  Systems  Protection  Board  for 
arbitrary  or  capricious  withholding  of 
records  by  designated  employees  of  the 
Agency. 

(2)  The  Chief,  Information  Resources 
Management  Branch,  CMR,  under  the 
supervision  and  guidance  of  the  Chief. 
Administrative  Management  Division 
(CM)  is  responsible  for 

(i)  Establishing,  issuing,  and  updating 
policies  for  the  DCAA  FOIA  Program; 
monitoring  compliance  with  this  rule: 
and  providing  policy  guidance  for  the 
FOIA  program. 

(ii)  Resolving  conflicts  that  may  arise 
regarding  implementation  of  DCAA 
FOIA  policy. 

(iii)  Designating  an  Agency  FOIA 
Advisor,  as  a  single  point  of  contact,  to 
coordinate  on  matters  concerning 
Freedom  of  Information  Act  policy. 

(3)  The  DCAA  Information  and 
Privacy  Advisor,  under  the  supervision 
and  guidance  of  the  Chief.  Information 
Resources  Management  Branch  is 
responsible  for: 

(i)  Managing  the  DCAA  FOIA 
Program  in  accordance  with  this  rule, 
DCAAP  5410.14.  applicable  DCAA 
policies  as  well  as  DoD  and  Federal 
regulations. 

(ii)  Providing  guidelines  for  managing, 
administering,  and  implementing  the 
DCAA  FOIA  program.  This  would 
include  issuing  the  DCAA  FOIA  rule, 
developing  and  conducting  training  for 
those  individuals  who  implement  the 
FOIA.  and  publishing  in  the  Federal 
Register  any  instructions  necessary  for 
the  administration  of  the  FOIA  program. 
This  also  includes  serving  as  the 
informational  point  of  contact  for 
regional  FOIA  coordinators. 

(iii)  Maintaining  and  publishing 
DCAA  Pamphlet  5410.12.»  "Freedom  of 


*  See  footnote  3  to  |  290.4(c). 


*  See  footnote  3  to  I  290.4(c). 
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Information  Act,  A  Manager's  Guide  to 
a  Complex  Law",  and  DCAA  Pamphlet 
5410.14.  "DCAA  Freedom  of  Information 
Act  Processing  Guide". 

(iv)  Preparing  the  Annual  Freedom  of 
Information  Report  to  Congress  as 
required  by  DoD  5400.7-R. 

(v)  Establishing  and  maintaining  a 
control  system  for  assigning  FOIA  case 
numbers  to  FOIA  requests  received  by 
Headquarters  and  regional  offices. 

(vi)  Maintaining  a  record  of  FOIA 
requests  received  by  Headquarters.  This 
record  is  to  contain  the  requester's 
identification,  the  date  of  the  request, 
type  of  information  requested,  and  type 
of  information  furnished.  This  record 
will  be  maintained  and  disposed  of  in 
accordance  with  DCAA  records 
maintenance  and  disposition  regulations 
and  schedules. 

(vii)  Preparing  and  submitting  the 
quarterly  FOIA  status  report. 

(viii)  Making  available  for  public 
inspection  and  copying  in  an 
appropriate  facility  or  facilities,  in 
accordance  with  rules  published  in  the 
Federal  Register  the  records  specified  in 
paragraph  (a)(2)  of  5  U.S.C.  552.  unless 
such  records  are  published  and  copies 
are  offered  for  sale.  Maintain  and  make 
available  for  public  inspection  and 
copying  ciurent  indices  of  these  records. 

(4)  Heads  of  Principal  Staff  Elements 
are  responsible  for: 

(i)  Reviewing  all  regulations  or  other 
policy  and  guidance  issuances  for  which 
they  are  the  proponent  to  ensure 
consistency  with  the  provisions  of  this 
rule. 

(ii)  Ensuring  that  the  provisions  of 
DCAAP  5410.14  and  this  rule  are 
followed  in  processing  requests  for 
records. 

(iii)  Forwarding  to  the  DCAA 
Information  and  Privacy  Advisor,  any 
FOIA  requests  received  directly  from  a 
member  of  the  public  so  that  the  request 
may  be  administratively  controlled  and 
processed. 

(iv)  Ensuring  the  prompt  review  of  all 
FOIA  requests,  and  when  required, 
coordinating  those  requests  with  other 
organizational  elements. 

(v)  Providing  recommendations 
regarding  the  releasability  of  DCAA 
records  to  members  of  the  public,  along 
with  the  responsive  documents. 

(vi)  Providing  the  appropriate 
documents,  along  with  a  written 
justification  for  any  denial,  in  whole  or 
in  part,  of  a  request  for  records.  Those 
portions  to  be  excised  should  be 
bracketed  in  red  pencil,  and  the  specific 
exemption  or  exemptions  cited  which 
provide  the  basis  for  denying  the 
requested  records. 

(vii)  Ensuring  that  documents  are 
marked  FQUO  at  the  time  of  their 


creation  if  information  contained  within 
is  considered  exempt  from  disclosure. 

(5)  The  General  Counsel  is 
responsible  for 

(i)  Ensuring  uniformity  is  maintained 
in  the  legal  position,  and  the 
interpretation  of  the  Freedom  of 
Information  Act,  DoD  5400.7-R,  and  this 
rule. 

(ii)  Consulting  with  General  Counsel, 
DoD  on  final  denials  that  are 
inconsistent  with  decisions  of  other  DoD 
components,  involving  issues  not 
previously  resolved,  or  raise  new  or 
significant  legal  issues  of  potential 
significance  to  other  Government 
agencies. 

(iii)  Providing  advice  and  assistance 
to  the  Assistant  Director,  Resources; 
Regional  Directors;  and  the  Regional 
FOIA  Coordinators,  through  the  DCAA 
Information  and  Privacy  Advisor,  as 
required,  in  the  discharge  of  their 
responsibilities. 

(iv)  Coordinating  Freedom  of 
Information  Act  litigation  with  the 
Department  of  Justice. 

(v)  Coordinating  on  Headquarters 
denials  of  initial  requests  and 
administrative  appeals. 

(vi)  Ensuring  that  documents  are 
marked  FOUO  at  the  time  of  their 
creation  if  information  contained  within 
is  considered  exempt  from  disclosure. 

(6)  The  Executive  Officer  shall  serve 
as  the  coordinator  for  the  release  of 
information  to  the  news  media. 

(b)  Each  Regional  Director  is 
responsible  for  the  overall  management 
of  the  Freedom  of  Information  Act 
program  within  his  respective  region. 
Under  his  direction,  the  Regional 
Resources  Manager  is  responsible  for 
the  management  and  staff  supervision  of 
the  program  and  for  designating  a 
regional  FOIA  Coordinator.  (1)  Regional 
Directors  are  responsible  for 

(i)  Implementing  and  administering 
the  Freedom  of  Information  Act  program 
throughout  the  region. 

(ii)  Making  the  initial  determination 
pertaining  to  the  releasability  of  DCAA 
records  to  members  of  the  public.  This 
authority  cannot  be  delegated. 

(iii)  Delegating  signature  authority  for 
FOIA  correspondence  which  is 
considered  only  to  be  routine  in  nature, 
e.g.,  referrals  and  the  release  of 
information. 

(iv)  Ensuring  that  documents  are 
marked  FOUO  at  the  time  of  their 
creation  if  information  contained  within 
is  considered  exempt  from  disclosure. 

(2)  FOIA  Coordinators  are  responsible 
for 

(i)  Issuing  regional  instructions  that 
are  consistent  with  the  policies  and 
procedures  defined  in  DCAAP  5410.14 
and  this  rule. 


(ii)  Conducting  training  on  the  FOIA 
program  to  the  FAOs. 

(iii)  Submitting  a  DCAA  Form  5410-4, 
"Freedom  of  Information  Case 
Summary",  to  the  DCAA  Information 
and  Privacy  Advisor  at  the  completion 
of  each  FOIA  case  to  facilitate  the 
preparation  of  the  annual  FOIA  report  to 
Congress.  All  case  summaries  must  be 
submitted  no  later  than  January  10th  for 
cases  completed  during  the  previous 
calendar  year. 

(iv)  Establishing  and  maintaining  a 
control  system  to  ensure  proper 
accountability  and  processing  of  FOIA 
requests. 

(v)  Contacting  the  DCAA  Information 
and  Privacy  Act  Advisor  for  a  FOIA 
case  number  upon  receipt  of  a  FOIA 
request. 

(c)  Managers,  Field  Audit  Offices 
(FAOs)  are  responsible  for: 

(1)  Overall  management  and 
administration  of  the  FOIA  program 
within  organizations  under  their 
cognizance. 

(2)  Ensuring  that  the  regional  FOIA 
Coordinator  promptly  receives  all 
incoming  FOIA  requests.  Use  of 
facsimile  transmission  is  appropriate  for 
all  requests  received  directly  by  the 
FAO. 

(3)  Ensuring  that  documents  are 
marked  FOUO  at  the  time  of  their 
creation  if  information  contained  within 
is  considered  exempt  from  disclosure. 

S  290.7    Procedures. 

(a)  Procedures  for  processing  material 
in  accordance  with  the  FOIA  are 
outlined  in  DCAAP  5410.14.  General 
provisions  are  outlined  in  the  following 
paragraphs. 

(b)  Requests  for  Audit  Reports.  Audit 
reports  prepared  by  DCAA  are  the 
property  of  and  are  prepared  for  the  use 
of  DoD  contracting  officers.  As  a  result, 
their  release  should  be  at  the  sole 
discretion  of  the  DoD  contracting 
activity.  Requesters  seeking  audit 
reports  should  send  their  requests 
directly  to  the  DoD  contracting  activity 
to  avoid  administrative  delay.  Typically, 
requests  for  copies  of  DCAA  audit 
reports  may  be  identified  by  requesting 
those  that  relate  to  a  specific  contract 
number  (e.g.  DLA600-89-P0222).  DoD 
contract  numbers  may  be  easily 
matched  to  the  cognizant  DoD 
contracting  activity  by  referring  to  48 
CFR,  "DoD  FAR  Supplement"  Appendix 
N. 

Note;  Although  DCAA  can  make  a  release 
determination  on  audit  reports  produced  for 
non-DoD  agencie*.  administrative  procedure 
routinely  dictates  coordination  with  that 
agency  prior  to  responding  to  the  request. 
Requesters  seeking  expediUous  processing 
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should  forward  their  requests  directly  to  the 
cognizant  contracting  officer  for  processing. 

(c)  Public  Inspection  and  Copying. 
Section  (a)(2)  of  the  Freedom  of 
Information  Act  requires  agencies  to 
make  available  for  public  inspection  and 
copying,  final  opinions  made  in  the 
adjudication  of  cases,  statements  of 
policy  not  yet  published  in  the  Federal 
Register,  and  administrative  manuals 
and  instructions.  This  requirement  is 
satisfied  by  the  quarterly  publication  of 
DCAAI  5025.2.«  "DCAA  Index  of 
Publications"  and  DCAAI  5025.13.^ 
"Index  of  DCAA  Memorandums  for 
Regional  Directors". 

(d)  Requests  for  the  Examination  or 
copies  of  Records.  (1)  Members  of  the 
public  may  make  written  requests  for 
copies  of  DCAA  records  or  for 
permission  to  examine  such  records 
during  normal  business  hours.  Such 
requests  must  be  in  writing  and  either 
explicitly  or  implicitly  invoke  the 
Freedom  of  Information  Act,  or  this  rule. 
These  requests  should  be  submitted 
directly  to  the  appropriate  DCAA 
organizational  element  listed  in 
Appendix  B  of  this  rule.  If  the 
appropriate  DCAA  organizational 
element  is  either  unknown  or  cannot  be 
ascertained,  and  the  record  is  likely  to 
be  in  the  possession  of  DCAA,  the 
request  may  be  submitted  to 
Headquarters.  DCAA,  ATTN:  CMR. 
Cameron  Station,  Alexandria,  Virginia 
22304-6178. 

(2)  When  submitting  requests, 
requesters  should: 

(i)  Identify  each  record  sought  with 
sufficient  detail  to  facilitate  the  location 
and  easy  access  to  the  record  requested. 
Information  as  to  where  the  record 
originated,  subject,  date,  number,  or  any 
other  identifying  particulars  should  be 
provided  whenever  possible.  DCAA 
organizational  elements  receiving 
requests  which  do  not  reasonably 
describe  the  record  requested  will 
advise  the  requester  accordingly. 
Generally,  a  record  is  not  reasonably 
described  unless  the  requester  provides 
information  permitting  an  organized, 
nonrandom  search  of  DCAA  files  and/ 
or  information  systems.  In  providing 
descriptions  based  on  events,  the 
requester  must  provide  information 
which  permits  DCAA  organizational 
elements  to,  at  least,  infer  the  specific 
record  sought. 

(ii)  Identify  all  other  Federal  agencies 
subject  to  the  provisions  of  the  FOIA  to 
which  the  request  has  been  sent.  This 
will  reduce  both  processing  and 


•  See  footnote  3  to  {  290.4(c). 
'  See  footnote  3  to  {  290.4(0). 


coordination  time  between  agencies  and 
riedundant  referrals. 

(iii)  Provide  a  statement  of  their 
willingness  to  pay  assessable  charges. 
The  statement  must  include  a  specific 
monetary  amount  if  the  assessable  fees 
are  likely  to  exceed  the  fee  waiver 
threshold  of  $15.00  or  a  specific 
justification  for  any  waiver  or  reduction 
of  fees  sought  based  on  pubhc  interest 
in  release  or  disclosure.  DCAA 
organizational  elements  will  notify 
requesters  of  deficiencies  in  fee 
declarations,  and  provide  them  the 
opportunity  to  amend  initial 
declarations.  Determinations  on  the 
adequacy  of  requester  fee  declarations 
are  not  subject  to  appeal  unless:  The 
DCAA  organizational  element  has 
denied  a  specific  request  for  the 
assessment  of  fees  under  one  of  the 
established  requester  categories;  or  has 
denied  a  request  for  the  waiver  or 
reduction  of  fees  in  the  public  interest. 

(3)  When  a  DCAA  organizational 
element  has  no  records  responsive  to  a 
request,  the  requester  will  be  notified 
promptly  that  should  he  or  she 
determine  such  request  to  be  adverse  in 
nature,  he  or  she  may  exercise  their 
appeal  rights.  In  cases  where  the  request 
has  been  misdirected  and  the  DCAA 
organizational  element  is  aware  of  the 
appropriate  FOIA  respondent,  they  shall 
refer  the  request  to  the  appropriate 
DCAA  organizational  element  or  other 
Federal  agency  through  FOIA  channels, 
and  notify  the  requester  of  the  referral. 
The  10  working  day  period  allowed  for 
responding  to  requests  will  not  begin 
until  the  DCAA  organizational  element 
having  the  responsive  records  receives  a 
request  complying  with  procedural 
requirements  of  this  rule,  including 
statements  on  the  payment  of  fees. 

(4)  The  provisions  of  the  FOIA  are 
intended  for  parties  with  private 
interests.  Officials  seeking  documents  or 
information  on  behalf  of  foreign 
governments,  other  Federal  agencies, 
and  state  or  local  agencies  should  be 
encouraged  to  employ  official  channels. 
The  release  of  records  to  individuals 
under  the  FOIA  is  a  public  release  of 
information.  DCAA  organizational 
elements  will  consider  FOIA  requests 
from  such  officials  as  made  in  a  private, 
rather  than  official  capacity,  and  will 
make  disclosure  and  fee  determinations 
accordingly. 

(e)  Referrals.  (1)  Records  originating  in 
or  based  on  information  obtained  from 
other  Federal  agencies  subject  to  the 
FOIA  may  be  referred  to  that  agency.  In 
processing  FOIA  requests  for  such 
records,  DCAA  elements,  after 
coordinating  with  the  originating 
agency,  may  refer  the  request,  along 


with  a  copy  of  the  responsive  records  in 
its  possession,  to  that  agency  for  direct 
response.  The  requester  is  to  be  notified 
of  the  referral.  However,  if  for 
investigative  or  intelligence  purposes, 
the  outside  agency  desires  anonymity, 
FOIA  Coordinators  may  only  respond 
directly  to  the  requester  after 
coordination  with  the  agency. 

(2)  Referral  of  Audit  Reports.  Audit 
reports  prepared  by  DCAA  are  the 
property  of  and  are  prepared  for  the  use 
of  the  DoD  contracting  officers.  Their 
release  is  at  the  discretion  of  the  DoD 
contracting  activity.  Therefore  any  FOIA 
request  for  audit  reports  prepared  for 
DoD  components  should  be  referred  to 
the  cognizant  DoD  contracting  activity 
and  the  requester  notified  of  the  referral. 
To  avoid  the  delay  associated  with  the 
referral  process,  requesters  should  be 
advised  to  send  requests  for  audit 
reports  directly  to  the  cognizant  DoD 
contracting  activity.  Requests  for  audit 
reports  prepared  for  non-DoD  agencies 
should  be  treated  as  requests  for  DCAA 
records. 

(3)  Referral  of  Work  Papers.  When  a 
requester  seeks  workpapers,  the 
cognizant  contracting  officer  must 
furnish  a  notice  of  disposition  to  the 
appropriate  activity  pertaining  to  the 
releasability  of  the  audit  report.  The 
notice  of  disposition  will  then  be  used  to 
determine  releasability  of  the 
workpapers.  Details  concerning  the 
appropriate  processing  procedures  may 
be  found  in  DCAAP  5410.14. 

(4)  All  other  requests  should  be 
directed  to  the  appropriate  regional 
director,  if  known.  When  the  location  of 
the  record  is  not  known,  the  request 
should  be  directed  to  the  DCAA 
Information  and  Privacy  Advisor. 

(5)  Time  Limits.  DCAA  organizational 
elements  are  to  respond  promptly  to 
requesters  complying  with  the 
procedural  requirements  outlined  in  this 
rule.  When  a  significant  number  of 
requests  are  being  processed,  e.g.  10  or 
more,  the  requests  shall  be  completed  in 
order  of  receipt.  However,  this  does  not 
preclude  completing  action  on  a  request 
which  can  be  easily  answered, 
regardless  of  its  ranking  within  the  order 
of  receipt.  Action  may  be  expedited  on  a 
request  regardless  of  its  ranking  within 
the  order  of  receipt  upon  a  showing  of 
exceptional  need  or  urgency. 
Exceptional  need  or  urgency  is 
determined  at  the  discretion  of  the  FOIA 
Coordinator. 

(i)  Upon  receipt  of  a  properly 
submitted  FOIA  request,  DCAA 
organizational  elements  should  contact 
the  DCAA  Information  and  Privacy 
Advisor  for  a  FOIA  case  number.  IDAs 
should: 


Federal  Register  /  Vol.  56.  No.  190  /  Tuesday.  October  1.  1991  /  Rules  and  Regulations         49689 


(A)  Locate  and  assemble  responsive 
records. 

(B)  Determine  releasability  under  the 
provisions  of  this  rule. 

(C)  Determine  the  appropriate  fees  to 
be  charged  and 

(D)  Advise  the  requester  accordingly. 
Initial  determinations  on  either  the 
release  or  denial  of  records,  and  notice 
to  requesters,  must  be  provided  within 
10  working  days  following  receipt  of  the 
request  by  the  cognizant  DCAA 
organizational  element. 

(ii)  In  certain  cases.  IDAs  may  need  to 
exercise  an  extension  to  the  normal  10 
working  day  period  cited  above.  IDAs 
are  to  notify  the  requester,  within  the 
initial  10  working  day  period,  of  the 
extension,  the  circumstances 
necessitating  it,  and  the  anticipated  date 
of  a  determination.  Approved 
extensions  are  not  to  exceed  10  working 
days,  and  all  extensions  should  be 
indicated  on  DCAA  Form  5410-4, 
section  6.  Circumstances  where  such 
extensions  may  be  approved  include: 

(A)  The  record(s)  sought  are 
geographically  located  at  places  other 
than  the  DCAA  organizational  element 
processing  the  request. 

(B)  The  request  requires  the  collection 
and  review  of  a  substantial  number  of 
records. 

(C)  The  disclosure  determination 
requires  consultation  with  another 
DCAA  organizational  element  or  other 
Federal  agency  with  a  substantial 
interest. 

(iii)  As  an  alternative  to  the 
previously  mentioned.  DCAA 
organizational  elements  may  seek 
informal  agreements  with  requesters  for 
extensions  in  unusual  circumstances 
when  time  limits  become  an  issue  in  the 
response  to  the  request. 

(iv)  Misdirected  requests  should  be 
referred  within  10  working  days  to  the 
proper  Federal  agency  or  DCAA 
organizational  elment  through  FOIA 
channels,  and  the  requester  notified  of 
the  referral.  The  10  working  day  period 
allowed  for  responding  to  requests  will 
not  begin  until  the  DCAA  organizational 
clement  having  the  responsive  records 
receives  the  request. 

(6)  Intial  Disclosure  Determinations, 
(i)  Initial  determ.inations  to  make 
records  available  may  only  be  made  by 
those  IDAs  designated  in  this  rule. 

Note:  Requests  for  audit  reports  should  \?e 
directed  to  the  cognizant  contracting  officer 
for  release  determination.  (See  §  290.7(b)). 

When  a  decision  is  made  to  release 
records  in  response  to  a  FOIA  request, 
DCAA  organizational  elements  will 
promptly  make  the  records  available  to 
the  requester.  When  the  request  is  for 
the  examination  of  releasable  records. 


DCAA  organizational  elements  will 
advise  the  requester  when  and  where 
he/she  may  appear.  Examinations  will 
be  held  during  normal  business  hours.  If 
a  record  is  not  provided  in  response  to  a 
FOIA  request,  the  IDA  will  advise  the 
requester,  in  writing,  of  the  rationale  for 
not  providing  the  record. 

(ii)  IDAs  should  consult  the  Executive 
Officer,  prior  to  releasing  records  on 
matters  considered  newsworthy  or 
when  releasing  records  to  media 
representatives.  Copies  of  all  media 
requests  should  be  submitted  to  the 
Executive  Officer. 

(iii)  The  following  reasons,  other  than 
the  statutory  exemptions  cited  in  the 
FOIA,  are  provided  for  not  releasing  a 
record  in  response  to  a  FOIA  request. 

(A)  The  request  is  transferred  to 
another  DoD  component,  or  to  another 
Federal  agency. 

(B)  The  Agency  determines  through 
knowledge  of  its  files  and  reasonable 
search  efforts  that  it  neither  controls  nor 
otherwise  possesses  the  requested 
record. 

(C)  A  record  has  not  been  described 
with  sufficient  particularity  to  enable 
the  Agency  to  locate  it  by  conducting  a 
reasonable  search. 

(D)  The  requester  has  failed 
unreasonably  to  comply  with  procedural 
requirements,  including  payment  of  fees, 
imposed  by  this  rule. 

(E)  The  request  is  withdrawn  by  the 
requester. 

(F)  The  information  requested  is  not  a 
record  within  the  meaning  of  the  FOIA 
and  this  rule. 

(7)  Denials,  (i)  A  record  in  the 
possession  and  control  of  DCAA  may  be 
withheld  only  when  the  record  falls 
within  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure  under  the  FOIA. 
and  the  use  of  discretionary  authority  to 
release  the  record  is  determined  to  be 
unwarranted.  (Note:  Since  audit  reports 
are  prepared  for  the  use  of  DoD 
contracting  officers,  their  release  is  at 
the  discretion  of  the  DoD  contracting 
activity.  To  facilitate  an  expeditious 
response,  requesters  should  send  their 
requests  directly  to  the  DoD  contracting 
activity.  (See  §  290.7(b)).  The  specific 
exemptions  are  detailed  in  DCAAP 
5410.14. 

(ii)  Although  exempt  portions  of 
records  may  be  denied,  nonexempt 
portions  must  be  released  to  the 
requester  when  it  can  reasonably  be 
assumed  that  the  excised  information 
could  not  be  reconstructed.  When  a 
record  is  denied  in  whole,  based  on 
distortion  or  reconstruction  potential, 
the  IDA  will  prepare  a  response 
advising  the  requester  of  the 
determination,  and  the  response  will 


specifically  state  that  it  is  not  possible 
to  reasonably  segregate  meaningful 
portions  for  release. 

(iii)  When  a  request  for  a  record  is 
denied  in  whole  or  in  part,  the  IDA  will 
inform  the  requester  in  writing  of  the 
specific  exemption(s]  on  which  the 
denial  is  based  and  explain  the 
determination  in  sufficient  detail  to 
permit  the  requester  to  make  a  decision 
concerning  appeal.  The  determination 
will  also  inform  the  requester  of  his/her 
appeal  rights.  All  appeals  should  be 
made  within  60  calendar  days  from  the 
date  of  the  initial  denial,  contain  the 
reasons  for  the  requester's  disagreement 
with  the  determination,  and  be 
addressed  to  the  Assistant  Director. 
Resources,  Headquarters,  DCAA, 
Cameron  Station.  Alexandria,  VA 
22304-6178. 

(iv)  Records  or  portions  of  records 
which  have  been  previously  released 
become  part  of  the  public  domain,  and 
cannot  be  denied  thereafter. 

(8)  Administrative  Appeals  of  Denials, 
(i)  If  the  IDA  declines  to  provide  a 
record  because  he/she  considers  it 
exempt,  that  decision  may  be  appealed 
by  the  requester,  in  writing,  to  the 
Assistant  Director,  Resources.  DCAA. 

Note:  Normally.  IDAs  would  not  issue 
denials  for  requests  for  audit  reports.  The 
denial  authority  for  such  records  generally 
rests  with  the  cognizant  DoD  contracting 
activity.  (See  S  290.7(6)).  The  appeal  should 
be  accompanied  by  a  copy  of  the  letter 
denying  the  initial  request.  Such  appeals 
should  contain  the  basis  for  disagreement 
with  the  initial  refusal.  Appeal  procedures 
also  apply  to  the  disapproval  of  a  request  for 
waiver  or  reduction  of  fees.  A  "no  record" 
finding  may  be  appealed  which  allows  the 
requester  to  challenge  the  adequacy  of  the 
Agency's  search.  Records  which  are  denied 
should  be  retained  during  the  time  permitted 
for  appeal. 

(ii)  IDAs  shall  advise  the  requester 
that  an  appeal  should  be  filed  so  that  it 
reaches  the  designated  appellate 
authority  no  later  than  60  calendar  days 
after  the  date  of  the  initial  denial  letter. 
At  the  conclusion  of  this  period,  except 
for  good  cause  shown  as  to  why  the 
appeal  was  not  timely,  the  case  may  be 
considered  closed;  however,  such 
closure  does  not  preclude  the  requester 
from  filing  litigation  for  denial  of  his 
appeal.  If  the  requester  has  been 
provided  a  series  of  determinations  for  a 
single  request,  the  time  for  appeal  will 
begin  on  the  date  of  the  last 
determination  of  the  series.  Records 
which  are  denied  shall  be  retained  for  a 
period  of  six  years  to  meet  the  statute  of 
limitations  of  claims  requirement. 

(iii)  Final  determinations  normally 
shall  be  made  within  20  working  days  of 


49990        F»dbrd  Register  /  Vol  5&  Wb.  190  /  Tuesday.  October  1.  1991  /  Ru\e9  and  Regdatfong 


receipt  of  an  approphafeeljr  submitted 
appeal. 

(9)  Delay  in  Respondu^  to  aa  Apfwa). 
(i)  When  additional  time  is  required  to 
respond  to  the  appeal,  the  final 
determination  may  be  delayed  for  tha 
number  of  working  days  [not  to  exceed 
10  days)  that  were  not  utilized  as 
additional  time  for  responding  to  the 
initial  request.  Requesters  shall  be 
advised  that,  if  the  delay  exceeds  the 
statutory  extension  provision  or  is  for 
reasons  other  than  the  unusual 
circumstances  previotisly  described, 
they  may  considei  their  administrative 
remedies  exhausted.  They  may, 
however,  without  preiudicing  their  right 
of  judicial  remedy,  await  a  substantive 
response.  DCAA  shall  continue  to 
process  the  case  expeditiously,  whether 
or  not  the  requester  seeks  a  court  order 
for  release  of  the  records,  but  a  copy  of 
any  response  provided  subsequent  to 
filing  a  complaint  shall  be  forwarded  to 
the  Department  of  Justice  through  the 
DCAA  General  Couns^. 

(ii)  When  the  Assistant  Director, 
Resources.  DCAA.  makes  a 
determination  to  release  all  or  a  portion 
of  dM  records  on  appeai  the  records 
shall  be  made  available  prompdy  to  the 
requester  after  compliance  with 
procedural  requirements.  The  hnal 
denial  of  a  request  will  be  made  in 
writing,  explain  the  exemption(s> 
invoked,  advise  that  the  material  being 
denied  does  not  contain  meaningful 
portions  that  are  reasonably  segregable, 
and  also  advise  the  requester  of  the 
right  of  judicial  review. 

(1(^  Judicial  Action.  A  requester  will 
be  deemed  to  have  exhausted  his 
administrative  remedies  after  he  has 
been  denied  the  requested  record  by  the 
Assistant  Director,  Resoiirces,  or  when 
the  Agency  fails  to  respond  to  his 
request  within  the  time  limits  prescribed 
by  the  FOIA  and  this  rule.  The  requester 
may  then  seek  an  order  from  a  U.S. 
District  Court  in  the  district  in  which  he 
resides  or  has  his  principal  place  of 
business;  the  district  in  which  the  record 
is  situated;  or  in  the  U.S.  District  Court 
for  fee  District  of  Columbia,  enjoining 
the  Agency  from  v«4hholding  the  record 
and  ordering  its  prodactioD, 

§290J    Fms. 

(a)  Fees  shall  be  determined  in 
accordance  with  the  DoD  fee  scfaedtHe. 
which  is  detailed  in  DCAAP  54iai4. 
Fees  reflect  direct  costs  for  search, 
review  (in  the  case  of  comraerdal 
requestec8)t  and  duplication  of 
documents,  collection  of  whk:h  b 
permitted  by  the  FOIA.  Fees  are  stib|ect 
to  limitations  on  the  nature  of 
assessable  fees  based  on  the  categofyof 
the  requester,  statutrory  and  automatic 


waiven  betsed  on  the  category 
detenBinatioo  and  cost  of  routine 
coUectioo;  and  either  the  waiver  or 
reductton  of  fees  when  disclosure  serves 
the  public  intra-est. 

(b)  Fees  wiU  not  be  charged  when 
direct  costs  for  a  FOIA  request  are 
$15.00  or  less,  the  automatic  fee  waiver 
thfesfaobi  regardless  of  category. 

(c)  Fee  Assessment.  In  order  to  be  as 
responsive  as  possible  to  FOIA  requests, 
DCAA  organizational  elements  should 
adhere  to  the  following  when  assessing 
fees: 

(1)  Evaluate  each  request  to  determine 
the  requester  category  and  adequacy  of 
the  fee  declaration.  An  adequate  fee 
declaration  requires  a  willingness  by  the 
requester  to  pay  fees  in  an  amount  equal 
to,  or  greater  than,  the  assessable 
charges  for  the  request. 

(2)  Provide  requesters  an  opportunity 
to  amend  inadequate  fee  declarations 
and  provide  estimates  of  prospective 
charges  when  required.  When  a 
requester  fads  to  provide  an  adequate 
fee  declaration  within  30  days  after 
notification  of  a  deficiency,  the  request 
for  information  will  be  considered 
withdrawn. 

(3)  A  requester's  claims  for 
assessment  of  fees  under  a  specific 
category  will  be  carefully  considered. 
Tbe  H3A  may  require  a  requester  to 
substantiate  a  claim  for  assessment 
under  a  claimed  category.  In  the 
absence  of  requester  claims,  the  IDA 
will  determine  the  category  into  which  a 
requester  falls,  basing  its  determination 
on  all  available  information. 

(4)  When  a  DCAA  organizational 
element  disagrees  with  a  requester 
claim  for  fee  assessment  under  a 
specific  category,  the  IDA  will  provide 
the  requester  with  written  determination 
indicating  the  foIlowiRg: 

(i)  The  requester  should  furnish 
additional  justi^ation  to  warrant  the 
category  claimed. 

(ii)  A  search  for  responsive  records 
will  not  be  initiated  until  agreement  has 
been  attained  relative  to  the  category  of 
the  requester. 

(iii)  If  further  category  information  has 
not  been  received  wittiia  a  reasonable 
period  of  time,  the  corapooent  will 
render  a  final  category  determination; 
and 

(iv)  The  determination  may  be 
appealed  to  the  Assistant  Director, 
Resources,  within  80  calendar  days  of 
the  date  of  the  determination. 

(d)  WhMi  a  DCAA  organizational 
element  estinates  or  determines  thai 
allowable  charges  that  a  requester  may 
be  required  to  pay  are  bkely  to  exceed 
$250.0a  they  tfaaU  notify  the  requester  of 
the  likely  cost  and  obtain  satis^ctory 
assurance  of  full  peymenL  This  fiee 


declaration  generally  applies  when  the 
requester  has  a  history  of  prompt 
payments,  however,  an  advance 
payment  may  be  required  of  an  amount 
up  to  the  fuH  estimated  charges  in  the 
case  of  requesters  with  no  history  of 
payment. 

te)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  within  30 
calendar  days  from  the  date  of  billing. 
DCAA  organizational  elements  may 
require  the  requester  to  pay  tbe  fuU 
amount  due.  plus  any  applicable  interest 
or  demonstrate  satisfaction  of  the  debt, 
and  to  make  an  advance  payment  of  the 
full  amount  of  estimated  fees,  before 
processing  begins  on  a  new  or  pending 
request. 

tf)  After  all  work  is  completed  on  a 
request,  and  the  documents  are  ready 
for  release,  DCAA  organizational 
elements  may  request  payment  before 
forwarding  the  documents  if  there  is  no 
payment  history  on  the  requester,  or  if 
the  requester  has  previously  failed  to 
pay  a  fee  in  a  timely  fashion  (i.e..  within 
30  calendar  days  from  the  date  of 
billing).  Documents  may  not  be  held  for 
release  pending  payment  from 
requesters  with  a  history  of  prompt 
payment. 

(g)  The  administrative  time  limits  for 
responding  to  a  request  will  begin  only 
after  the  DCAA  organizational  element 
has  received  an  adequate  declaration 
from  the  requester  stating  a  willingness 
to  pay  fees,  and  satisfaction  that  all 
outstanding  debts  have  been  paid. 

(h)  DCAA  organizational  elements 
can  bill  requesters  for  services  provided 
in  responding  to  a  request.  Payment  of 
fees  may  be  made  by  personal  check, 
bank  draft  drawn  on  a  U.S.  bank,  or  by 
U.S.  Postal  money  order.  All  payments 
of  this  type  are  to  be  made  payable  to 
the  U.S.  Treasurer. 

(i)  Aggregating  Requests. 
Occasionally,  a  requester  may  fde 
multiple  requests  at  the  same  time,  each 
seeking  portions  of  a  document  or 
documents,  solely  to  avoid  payments  of 
fees.  When  a  DCAA  organizational 
element  reasonably  believes  that  a 
requester  is  attempting  to  do  so,  the 
DCAA  organizational  element  may 
aggregate  such  requests  and  charge 
accordingly.  One  element  to  be 
considered  would  be  the  thne  period  in 
which  the  requests  have  occurred.  In  ho 
case  may  DCAA  organizational 
elements  aggregate  multiple  requests  on 
unrelated  subjects  bom  one  requester. 

(j)  Fee  Waivers.  (IJThe  determination 
to  waive  fees  is  at  the  discretion  of  IDAs 
designated  in  this  rule.  When  direct 
costs  for  a  FOIA  request  total  the 
automatic  fee  waiver  threshold,  or  is 
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less,  fees  shall  be  waived  automatically 
for  all  requesters,  regardless  of  category. 

(2)  Documents  will  be  furnished 
without  charge,  or  at  a  charge  reduced 
below  fees  assessed  to  the  categories  of 
requesters,  when  the  IDA  determines 
that  a  waiver  or  reduction  of  fees  is  in 
the  public  interest  because  furnishing 
the  information  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  of  DCAA,  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  DCAA  organizational 
elements  should  refer  to  DCAAP  5410.14 
for  factors  to  consider  in  applying  fee 
waivers  due  to  public  interest.  Each  fee 
decision  must  be  considered  on  a  case- 
by-case  basis  and  upon  the  merits  of  the 
information  provided  in  each  request. 
When  the  question  of  whether  to  charge 
or  waive  the  fee  cannot  be  clearly 
resolved,  DCAA  organizational 
elements  should  rule  in  favor  of  the 
requester. 

Appendix  A  to  Part  290— DCAA's 
Organization  and  Mission 

(a)  Purpose.  This  section  implements  5 
U.S.C.  552  by  describing  the  central  and  field 
organizations  of  DCAA. 

(b)  Origin  and  Authority.  DCAA  was 
established  by  the  Secretary  of  Defense 
under  Department  of  Defense  (DoD)  Directive 
5105.36  '  (32  CFR  part  357)  and  began 
operating  on  )uly  1, 1965.  Its  Director  reports 
to  the  Comptroller  of  the  Department  of 
Defense. 

(c)  Objective.  Assist  in  achieving  the 
objective  of  prudent  contracting  by  providing 
DoD  officials  responsible  for  procurement 
and  contract  administration  with  financial 
information  and  advice  on  proposed  or 
existing  contracts  and  contractors,  as 
appropriate. 

(d)  Mission.  (1)  DCAA  performs  all 
necessary  contract  audits  for  the  Department 
of  Defense,  and  provides  accounting  and 
financial  advisory  service  regarding  contracts 
to  all  DoD  components  responsible  for 
procurement  and  contract  administration. 
These  services  are  provided  in  connection 
with  negotiation,  administration,  and 
settlement  of  contracts  and  subcontracts.  It 
also  furnishes  advisory  contract  audit  service 
to  a  number  of  other  government  agencies 
under  agreements  between  the  Department  of 
Defense  and  such  agencies. 

(2)  DCAA  audits  contractors'  and 
subcontractors'  accounts,  records, 
documents,  and  other  evidence;  systems  of 
internal  control,  accounting,  costing, 
estimating,  and  general  business  practices 
and  procedures  to  give  advice  and 
recommendations  to  procurement  and 
contract  administration  personnel  on: 
acceptability  of  costs  incurred  under  cost, 
redetermination,  incentive,  and  similar  type 
contracts;  acceptability  of  estimates  of  costs 
to  be  incurred  as  represented  by  contractors 


'  Copies  may  be  obtained,  at  cost,  from  the 
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incident  to  the  award,  negotiation,  and 
modification  of  contracts;  and  adequacy  of 
contractors'  accounting  and  financial 
management  systems  and  estimating 
procedures.  DCAA  also  performs  post-award 
audits  of  c&ntracts  for  compliance  with  the 
provisions  of  Public  Law  87-653  (Truth  in 
Negotiations),  and  reviews  contractor 
compliance  with  the  (^ost  Accounting 
Standards. 

(3)  DCAA  assists  responsible  procurement 
or  contract  administration  activities  in  their 
surveys  of  the  purchasing-procurement 
systems  of  major  contractors;  and  cooperates 
with  other  DoD  components  on  reviews, 
audits,  analyses,  or  inquiries  involving 
contractors'  financial  positions  or  financial 
and  accounting  policies,  procedures,  or 
practices.  DCAA  also  maintains  liaison 
auditors  at  major  procuring  and  contract 
administration  offices  and  provides 
assistance  in  the  development  of 
procurement  policies  and  regulations. 

(e)  Composition.  (1)  DCAA  consists  of  six 
major  organizational  elements:  A 
Headquarters  and  six  regions.  The  five 
regional  offices  manage  over  400  field  audit 
offices  (FAOs)  and  suboffices  located 
throughout  the  United  States  and  overseas. 
An  FAO  is  identified  as  either  a  branch  office 
or  a  resident  office.  Suboffices  are 
established  by  regional  directors  as 
extensions  of  FAOs  when  required  to  furnish 
contract  audit  service  more  economically.  A 
suboffice  is  dependent  on  its  parent  FAO  for 
release  of  audit  reports  and  other 
administrative  support. 

(2)  The  Headquarters  located  at  Cameron 
Station,  Alexandria,  Virginia  consists  of: 

(i)  The  Director  who  exercises  worldwide 
direction  and  control  of  DCAA. 

(ii)  The  Deputy  Director  who  serves  as 
principal  assistant  to  the  Director  and  acts 
for  the  Director  in  his  absence. 

(iii)  The  Assistant  Director,  Operations, 
authorized  to  act  for  the  Director  and  Deputy 
Director  in  their  absence,  is  responsible  for 
staff  functions  related  to  audit  management, 
and  technical  audit  programs,  supervises  the 
Technical  Services  Center  in  Memphis, 
Tennessee  and  the  procurement/contract 
administration  liaison  offices. 

(iv)  The  Assistant  Director,  Policy  and 
Plans,  is  responsible  for  audit  policy  and 
procedures  and  related  liaison  functions,  and 
supervises  the  Defense  Contract  Audit 
Institute  in  Memphis,  Tennessee. 

(v)  The  Assistant  Director,  Resources,  is 
responsible  for  the  programs  and  procedures 
related  to  the  management  and 
administration  of  resources  required  to 
support  the  audit  mission. 

(vi)  The  General  Counsel  provides  legal 
and  legislative  advice  to  the  Director  and  all 
members  of  the  Agency  staff. 

(vii)  The  Executive  Officer  performs  a 
variety  of  special  projects  and  assignments 
for  the  Director  and  Deputy  Director. 

(viii)  The  Special  Assistant  for  Quality 
reviews  the  Agency's  compliance  with 
established  audit  quality  control  standards, 
policies,  and  procedures  and  other  internal 
control  requirements. 

(3)  Regional  offices  are  located  in  Smyrna, 
GA;  Lexington,  MA;  Irving,  TX:  La  Mirada, 
CA;  and  Philadelphia,  PA.  Regional  directors 


direct  and  administer  the  DCAA  audit 
mission,  and  manage  personnel  and  other 
resources  assigned  to  the  regions;  manage  the 
contract  audit  program;  and  direct  the 
operation  of  FAOs  within  their  region. 
Principal  elements  of  regional  offices  are  the 
Regional  Director,  Deputy  Regional  Director, 
Regional  Audit  Managers,  Regional  Special 
Programs  Manager,  and  Regional  Resources 
Manager. 

(4)  A  resident  office  is  established  at  a 
contractor's  location  when  the  amount  of 
audit  workload  justifies  the  assignment  of  a 
permanent  staff  of  auditors  and  support  staff. 
A  resident  office  may  also  perform 
procurement  or  contract  administration 
liaison  functions. 

(5)  A  branch  office  is  established  at  a 
strategically  situated  location  within  the 
region,  responsible  for  performing  all  contract 
audit  service  within  the  assigned 
geographical  area,  exclusive  of  contract  audit 
service  performed  by  a  resident  or  liaison 
office  within  the  area.  A  branch  ofiice  may 
also  perform  procurement  or  contract 
administration  Uaison  functions. 

(6)  If  requested,  a  DCAA  liaison  office  is 
established  at  a  DoD  procurement  or  contract 
administration  office  when  required  on  a  full- 
time  basis  to  provide  effective 
communication  and  coordination  among 
procurement,  contract  administration,  and 
contract  audit  elements.  Liaison  offices  assist 
in  effective  utilization  of  contract  audit 
services. 

Appendix  B  to  Part  290-DCAA's  FOIA  Points 
of  Contact 

(Regional  Offices  Listed  Alphabetically  by 
State  and  City) 

California 

DCAA  Western  Regional  OfTice,  Attn:  RCI-4 

(FOIA  Coordinator),  16700  Valley  View 

Avenue,  suite  300,  La  Mirada,  CA  90638- 

5830.  (714)  228-7017 

Geographical  Area  of  Responsibility: 
Alaska,  California,  Hawaii,  Idaho,  Montana. 
Nevada,  Oregon,  Washington,  and  Wyoming. 

Pacific  Ocean  and  Asian  Islands. 

Asia  except  the  Middle  Elast. 

Australia. 

Georgia 

IX:AA  Eastern  Regional  OfTice,  Attn:  RCI-1 
(FOIA  Coordinator),  2400  Lake  Park  Drive, 
suite  300,  Smyrna,  GA  30080-7644,  (404) 
319-4510 

Geographical  Area  of  Responsibility: 
Alabama,  Florida,  Georgia,  Indiana, 
Kentucky,  Louisiana,  Mississippi,  North 
Carolina.  Ohio,  Tennessee,  Virginia,  West 
Virginia,  Central  America,  South  America, 
Bermuda,  Puerto  Rico  and  nearby  Islands, 
and  Mexico. 

Massachusetts 

DCAA  Northeastern  Regional  Office,  Attn: 
RCI-2  (FOIA  Coordinator),  83  Hartwell 
Avenue,  Lexington.  MA  02173-3163,  (617) 
377-9756 

Geographical  Area  of  Responsibility: 
Connecticut,  Maine,  Massachusetts,  New 
Hampshire,  Rhode  Island.  Vermont,  Michigan 
(excluding  the  Upper  Peninsula),  all  New 
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York  Counties  except  Steuben.  Scfniyfer. 
Cheminf.  TotnpkhM.  Tioga.  Broome, 
Chenango.  Otsego,  DeFaware,  and  Sullivan. 

Africa  and  Adjacent  Isfands. 

Europe  and  Adjacent  hiands. 

Middle  Bast  and  Adjacent  hiands. 

Greenland. 

Iceland. 

Pennsylvania 

DCAA  Mid-Atlantic  Regional  Office.  Attn: 

RCI-e  fFOIA  Coordinator),  600  Arch  St.. 

Reom  4400.  Philadetphia.  PA  1910S-1«M, 

(215)  597-5403 

Geographical  Area  of  Responsibility: 
Delaware,  District  of  Columbia,  Marj'teind. 
and  New  Jersey. 

New  York  Counties  of  Steubea  Schuyfer, 
Chemung.  Tompkins.  Tioga.  Broome. 
Chenango.  Otsego.  Dfelaware.  and  Sullivan. 
The  IBM  Suboffice  located  at  Tarrytown, 
New  York. 

Pennsylvania  Counties  East  of  and 
including  Tioga,  Lytajming.  Iftrion.  Mifflin, 
Juniata,  and  Franklin. 

Virginia  Counties  East  and  >rorth  of  and 
including  Stafford.  Culpepper. 
Rappahannock.  Page.  Shenandoah,  and 
FredcTicjc. 

Texas 

DCAA  Ceafral  Regivaal  Office.  Attn:  RCI-3 
fPOlA  Coordinator),  106  Decker  Conrt. 
suite  30a  frving.  TX  75062-2795.  (214)  850- 
4893 

Ceogiaphical  Area  cf  Respoosibility: 
Arizona.  Arkansas.  Colorado,  Illinois.  lewa. 
Kansas,  Minnesota.  Missouri.  Nebraska.  New 
Mexico,  North  Dakota.  Oklahoma.  South 
Dakota,  Texas,  Utah.  Wisconsin,  and 
Louisiana  Parishes  North  of  and  including 
Vetnan.  lUpidea.  and  Avoyelka. 

Virginia 

DCAA  Headquartefs,  Attn:  CMR  (Information 

and  Privacy  Advisor).  Cameron  Station. 

AJexanAia.  VA  2230t-617R  (783)  274-MOa 

(a)  MISCELLANEOUS 

f1)  The  following  pobfications,  may  be 
obtained  from  the  Etefense  Contract  Audit 
Agency,  ATTN:  CMO,  Cameron  Statioa 
Alexandria.  VA  22304-6178.  Since  these 
materials  are  pubUcly  available,  requesters 
need  not  invoke  the  Freedom  of  Information 
Act  to  obtain  copies  of  the  publications 
selected. 

(i)  DCAAI  5025.Z  "Index  of  Numbered 
Publications  lists  Agency  publications'*. 

(ii)  DCAAP  1421.3  ',  'Catnlog  of  Training 
Courses  lists  training  courses  arailable  from 
the  Defense  Contract  Amfit  Instrttite". 

(2)  Although  the  foltewing  pubftcatfon  ir 
publidy  availabie.  the  memorandums  liated 
may  or  may  not  be  subject  to  withholding 
under  the  Freedom  of  Information  Act.  A»  a 
result  requests  for  these  records  iliouldbe 
sought  under  the  auspices  of  the  Freedom  of 
Information  Act 

(i)  DCAAI  5023.13. -Index  of  DCAA 
Memorandums  for  Regional  Directors 
(MRDs)."  lists  numbered  memoretndums 


pertaining  to  Agency  poficy,  procedure,  and 
informational  topics. 

Appendix  C  1»  Part  29l>— For  OfTicial  U«« 
Oaty 

(af  Geneml.  fatformation  that  has  not  been 
given  a  secnrity  cfassification  pursuant  to  the 
criteria  ofan  Executive  Order,  but  which  may 
be  withheld  from  the  public  for  one  or  more 
of  the  reasons  cited  in  FOIA  Exemptions  2 
through  9  shall  be  considered  as  being  for 
official  use  only.  No  other  material  shall  be 
considered  or  marked  "For  OfTida!  Use 
Only"  (FOUO).  KXJO  is  not  authorized  as  an 
anemic  form  of  classification  to  protect 
national  security  interests. 

(b)  Prior  FOUO  Application.  The  prior 
application  of  FOUO  markings  is  not  a 
conclusire  basis  for  withholding  a  record  that 
is  requested  under  the  FOIA.  When  such  a 
record  is  requested,  the  information  in  It  shall 
be  evaluated  to  determine  whether,  under 
current  circumstances,  FOIA  exemptions 
appty^  in  withholding  the  record  or  portions  of 
it  If  any  exemption  or  exemptions  apply  or 
applies,  it  may  nonetheless  be  released  when 
it  is  determined  that  no  governmental  interest 
will  be  jeopardized  by  its  release.  (1) 
Historicaf  Papers.  Records  such  as  notes. 
worki»ig  papers,  and  drafts  retained  as 
historical  evidence  of  Agency  actiom  enjoy 
no  special  statas  apart  from  the  exemptions 
under  dte  F(XA. 

(2^  Time  to  Mark  Records.  The  marking  of 
records  at  the  time  of  their  creation  provides 
notice  of  FOUO  content  and  facilitates 
review  when  a  record  is  requested  under  the 
FOIA.  Records  requested  undec  the  POIA 
that  do  not  bear  such  markings,  shall  not  be 
assamed  to  be  releasabte  without 
examination  for  the  presence  of  information 
that  requires  continued  protection  and 
qualifies  as  exempt  from  public  release. 

(3)  Distribution  Statement  Information  in  a 
technical  document  fh«t  requires  a 
distribution  statement  pursuant  to  DoD- 
Directive  5230.24  '  shelT  beer  that  statement 
and  inejr  be  marked  POUO.  as  appropriate. 

(g>  Markings.  (1)  Location  of  Markings.  PI 
An  unclassified  document  containing  FOUO 
information  shall  be  marked  "For  Official 
Use  Only"  at  the  bottom  on  the  outside  of  the 
front  cover  pf  any),  on  each  page  containing 
FOUO  information,  and  on  the  outside  of  the 
back  cover  (if  any). 

(ii)  Within  a  classified  document,  an 
individual  page  that  contains  both  FOUO  and 
classified  information  shaB  be  marked  at  the 
top  mid  bottom  with  the  highest  security 
classification  of  tnformation  appearing  on  the 
page. 

(iii)  Within  a  classified  document,  an 
individuaf  pege  that  contains  FOUO 
information  but  no  classified  information 
shall  be  marked  "For  Official  Use  Only^  at 
the  bottom  of  the  page. 

(Iv)  Other  records,  such  as.  photographs, 
films,  tapes,  or  slides,  shall  be  marked  "Fbr 
Official  Use  m\fy'  or  "FOUO'*  in  a  manner 
that  ensures  that  a  recipient  or  viewer  is 
a  ware  of  tfie  status  of  the  infisrmatfon 
thereitt. 


(v)  FOUO  material  transmitted  outside  the 
Department  of  Defense  requnes  application 
of  an  expanded  marking  to  exptsin  the 
significstce  of  the  FOUO  marking.  This  may 
be  accomplished  by  typing  or  stamping  the 
followiog  statement  on  the  record  prior  to 
transfer: 

This  document  contains  information 
EXEMPT  FROM  MANDATORY 

DISCLOSURE 
Under  the  FOLA.  Exemptions apply. 

(2)  Instructions  for  marking  DCAA  audit 
reports  are  contained  in  Chapter  10  of  the 
Contract  Audrt  Manual  (CAM)*. 

(d)  Dissemination  and  Transmission.  (1) 
Release  and  Transmission  Procedures.  Until 
FOUO  statue  is  terminated,  the  release  and 
transmission  histractions  that  follow  apply. 

(i)  FOUO  information  may  be  dtssemmated 
within  the  Agency  and  between  officials  of 
DoD  Components  and  DoD  contractors, 
consultants,  and  grantees  to  conduct  official 
business  for  the  Department  of  Defense. 
Recipients  shalT  be  made  aware  of  the  status 
of  such  hifbrmation,  and  transmission  shaH 
be  by  means  that  preclude  unauthorized 
public  disclosure.  Transmittal  documents 
shall  call  attention  to  the  presence  of  FOUO 
attachments. 

(ii)  Agency  and  DoD  holders  of  FOUO 
information  are  authorized  to  convey  such 
information  to  officials  in  other  departments 
and  agencies  of  the  executive  and  judicial 
branches  to  fiitfiU  a  government  function, 
except  to  the  extent  prohibited  by  the  Privacy 
Act  Records  thus  transmitted  shall  be 
marked  "For  Official  Use  Only",  and  the 
recipient  shall  be  advised  that  (he 
information  has  been  exempted  from  pubfic 
disclosure,  pursuant  to  the  FOLA.  and  that 
special  handh'ng  instructions  do  or  do  not 
apply. 

(iii)  Release  of  FOUO  information  to 
Members  of  Congress  is  governed  by  DoD 
Directive  5400.4  '  Release  to  the  CAO  is 
governed  l^  DoD  Directive  7650.1  *  Records 
released  to  the  Congress  or  CAO  should  be 
reviewed  to  determine  whether  the 
information  warrants  FOUO  status.  If  not. 
prior  FOUO  markings  shalT  be  removed  or 
effaced.  IT  withholding  criteria  are  met.  the 
records  shall  be  marked  FOUO  and  the 
recipient  provided  an  explanation  for  such 
exemption  and  marking.  Alternatively,  the 
recipient  may  be  requested  without  marking 
the  record,  to  protect  against  iU  public 
disclosure  for  reasons  that  are  explained. 

(iv)  Records  or  documents  containing 
FOUO  information  wiU  be  transported 
between  offices  in  such  a  manner  as  to 
preclude  disclosure  oftfie  contents.  First- 
class  mail  and  ordinary  parcel  post  may  be 
used  for  transmission  of  FOUO  ioformation. 
The  double  eavelopie  system  required  for 
classified  material  may  be  used  when  it  is 
considered  desirable  to  exclude  examination 
by  mail  handling  persoiuiel.  In  such  cases, 
the  inner  eavelope  should  be  addressed  to 
the  intended  recipient  by  title  or  name  and 


■  Copies  may  be  obtMn«d  il  ncedad.  from  (1m 
Defnne  Conlract  Audit  A«fM:y.  Attn  CMC 
Cameron  Stalioa  Alexandria.  VA  22304-6178. 


■  Coptesawy  be  obtaiiMd.  at  coal.  fnMR  tha 
Natiooai  Technical  litfarmaHoa  Servioa.  S286  Pott 
Royal  Roaa  Springfietd.  VA  22181. 


*  Copies  may  l>e  obtained,  if  needed,  from  the 
Defense  Cantracl  Audit  Agency.  Ann:  CMO. 
Cameron  Station.  Alexandria.  VA  22304-6178. 

'  See  footnote  1  to  paiagr<>f>l>  (b)(3l. 

*  See  footnote  1  to  paragraph  (bK3). 
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contain  a  statement  that  the  envelope  is  to  be 
opened  by  the  addressee  only. 

(v)  FOUO  raaterial  prepared  on  personal 
computers  or  other  data  processing 
equipment  should  be  password  protected  at 
origination. 

(vi)  Requests  for  Field  Detachment 
sensitive  information  must  be  coordinated 
with  the  Director,  Field  Detachment,  through 
Headquarters,  DCAA. 

(2)  Transporting  FOUO  Information. 
Records  containing  FOUO  information  shall 
be  transported  in  a  manner  that  precludes 
disclosure  of  the  contents.  When  not 
commingled  with  classified  information, 
FOUO  information  may  be  sent  via  first-class  • 
mail  or  parcel  post.  Bulky  shipments,  such  as 
distributions  of  FOUO  Directives  or  testing 
materials,  that  otherwise  qualify  under  postal 
regulations  may  be  sent  by  fourth-class  mail. 

(3)  Electrically  Transmitted  Messages.  Each 
part  of  electrically  transmitted  messages 
containing  FOUO  information  shall  be 
marked  appropriately.  Unclassified  messages 
containing  FOUO  information  shall  contain 
the  abbreviation  "FOUO"  before  the 
beginning  of  the  text.  Such  messages  shall  be 
transmitted  in  accordance  with 
communications  security  procedures  in  Allied 
Communication  Publication  121  (U.S.  Supp  1) 
for  FOUO  information. 

(e)  Safeguarding  FOUO  Information.  (1) 
During  Duty  Hours.  During  normal  working 
hours,  records  determined  to  be  FOUO  shall 
be  placed  in  an  out-of-sight  location  if  the 
work  area  is  accessible  to  nongovernmental 
personnel. 

(2)  During  Nonduty  Hours.  At  the  close  of 
business,  FOUO  records  shall  be  stored  so  as 
to  preclude  unauthorized  access.  Filing  such 
material  with  other  unclassified  records  in 
unlocked  files  or  desks,  etc.,  is  adequate 
when  normal  U.S.  Government  or 
Covernment-contractor  internal  building 
SL'Curity  is  provided  during  nonduty  hours. 
When  such  internal  security  control  is  not 
exercised,  locked  buildings  or  rooms 
normally  provide  adequple  after  hours 
protection.  If  Such  protection  is  not 
considered  adequate,  FOUO  material  shall  be 
stored  in  locked  receptacles  such  as  file 
ri.binets,  desks,  or  bookcases.  FOUO  records 
thdt  are  subject  to  the  provisions  of  Public 
Law  8&-36  shall  meet  the  safeguards  outlined 
for  that  group  of  records. 

(3)  Field  audit  offices  located  in  contractor 
owned  facilities  will  ensure  that  material 
marked  FOUO  is  stored  in  a  locked 
receptacle  to  which  the  contractor  does  not 
have  access  duMng  nonduty  hours. 

(f)  Termination,  Disposal  and  Unauthorized 
Disclosures.  (1)  Termination.  The  originator 
or  other  competent  authority,  e.g.,  initial 
denial  and  appellate  authorities,  shall 
terminate  "For  Official  Use  Only"  markings 
or  status  when  circumstances  indicate  that 
the  information  no  longer  requires  protection 
from  public  disclosure.  When  FOUO  status  is 
terminated,  all  known  holders  shall  be 
notified,  to  the  extent  practical.  Upon 
notification,  holders  shall  efface  or  remove 
the  "For  Official  Use  Only"  markings,  but 
records  in  file  or  storage  need  not  be 
retrieved  solely  for  that  purpose. 

(2)  Disposal,  (i)  Nonrecord  copies  of  FOUO 
materials  may  be  destroyed  by  tearing  each 


copy  into  pieces  to  preclude  reconstructing, 
and  placing  them  in  regular  trash  containers. 
When  local  circumstances  or  experience 
indicates  that  this  destruction  method  is  not 
sufficiently  protective  of  FOUO  information, 
local  authorities  may  direct  other  methods 
but  must  give  due  consideration  to  the 
additional  expense  balanced  against  the 
degree  of  sensitivity  of  the  type  of  FOUO 
information  contained  in  the  records. 

(ii)  Record  copies  of  FOUO  documents 
shall  be  disposed  of  in  accordance  with  the 
disposal  standards  established  under  44 
U.S.C.  chapter  33,  as  implemented  by 
DCAAM  SOlS.l",  "Files  Maintenance  and 
Disposition  Manual". 

(3)  Unauthorized  Disclosure.  The 
unauthorized  disclosure  of  FOUO  records 
does  not  constitute  an  unauthorized 
disclosure  of  DoD  information  classified  for 
security  purposes.  Appropriate 
administrative  action  shall  be  taken, 
however,  to  fix  responsibility  for 
unauthorized  disclosure  whenever  feasible, 
and  appropriate  disciplinary  action  shall  be 
taken  against  those  responsible. 
Unauthorized  disclosure  of  FOUO 
information  that  is  protected  by  the  Privacy 
Act  may  also  result  in  civil  and  criminal 
sanctions  against  responsible  persons.  The 
DCAA  organizational  element  or  DoO 
component  that  originated  the  FOUO 
information  shall  be  informed  of  its 
unauthorized  disclosure. 

(g)  Protection  of  Field  Detachment 
Sensitive  Information.  (1)  Definition.  All 
communication,  which  qualifies  for 
withholding  under  Exemptions  (2)  through  (9), 
between  regular  DCAA  organizational 
elements  and  Field  Detachment  offices  is 
sensitive  information  and,  as  a  minimum, 
shall  be  marked:  FOR  OFFICIAL  USE  ONLY 
(rOUO). 

(2)  Markings,  (i)  Communications,  which 
qualify  for  withholding  under  Exemptions  (2) 
through  (9)  initiated  by  a  Field  Detachment 
office,  will  bear  the  following  marking: 

FOR  OFFICLU  USE  ONLY 

Access  limited  to  addressee  and  his/her 
d'::signated  represents tive(s]  with  a  need- 
to-know. 
This  document  may  not  be  reproduced  or 
further  disseminated  without  tlie  approval 
of  the  Director,  Field  Detachment,  DCAA. 
(ii)  All  correspondence  specifically  exempt 
under  Exemptions  (2)  through  (9),  including 
assist  audit  requests,  generated  by  a  regular 
(p.on  FD)  DCAA  office,  which  is  addressed  to 
the  Field  Detachment  either  Headquarters  or 
a  field  audit  office,  will  be  marked  FOR 
OFFICIAL  USE  ONLY  and  will  be  limited 
within  the  FAO  to  one  protected  office  copy. 

(3)  Storage,  (i)  All  Field  Detachment 
sensitive  information  in  the  possession  of  a 
regular  DCAA  office  will  be  stored  in  a 
classified  container,  if  available.  If  a 
classified  container  is  not  available,  the 
sensitive  information  shall  be  stored  in  a 
locked  container  controlled  by  the  FAO 
manager. 

(ii)  Permanent  files  currently  maintained  by 
regular  DCAA  offices,  which  are  available  to 
all  FAO  personnel,  should  not  contain  any 


*  See  footnote  2  to  paragraph  (cKZ). 


detailed  information  on  Field  Detachment 
audit  interest.  That  information  shall  be 
protected  as  sensitive  information  and  stored 
in  accordance  with  paragraph  (g)(3)(i)  of  this 
Appendix. 

(4)  Dissemination,  (i)  Access  to  Field 
Detachment  sensitive  information  by  other 
DCAA  audit  and  administrative  personnel 
within  the  office  shall  be  on  a  strict  need-to- 
know  basis  as  determined  by  the  FAO 
manager. 

(ii)  Requests  by  non-DCAA  personnel  for 
access  to  Field  Dstachment  sensitive 
information  must  be  coordinated  with  the 
Director,  Field  Detachment,  through 
Headquarters,  DCAA. 

Dated:  September  24, 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-23403  Filed  9-30-81:  &45  am] 
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Office  of  the  Inspector  General 
32  CFR  Part  295 

Office  of  ttie  Inspector  General, 
Freedom  of  Information  Act  Program 

AGENCY:  Office  of  the  Inspector  General 
(OIG),  Defense. 
ACTION:  Final  rule. 

summary:  The  Department  of  Defense. 
Office  of  the  Inspector  General  has  been 
designated  a  DoD  Component  for  the 
purposes  of  responding  to  requests 
made  pursuant  to  the  Freedom  of 
Information  Act  (FOLA).  This  final  rule 
establishes  the  policy  and  procedures  by 
which  the  public  may  request 
information  from  the  Office  of  the 
Inspector  General  under  the  FOIA. 
DATES:  This  final  rule  is  effective 
October  1, 1391. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  91-37873  appearing  on  August  9, 
1991,  the  Office  of  the  Inspector  General. 
Department  of  Defense  published  a 
proposed  rule  for  establishing  the  policy 
and  procedures  by  which  the  public  may 
request  information  from  the  Office  of 
the  Inspector  General  under  the 
Freedom  of  Information  Act  (FOIA). 
Public  comments  were  received  from 
two  public  interest  groups.  Upon  review 
and  consideration  of  the  comments,  it 
was  determined  that  the  comments 
specifically  addressed  the  policy  and 
procedures  established  by  the 
Department  of  Defense  at  32  CFR  part 
285  and  32  CFR  part  286,  that  are  merely 
being  implemented  by  this  rule.  For  that 
reason,  no  changes  to  the  proposed  rule 
are  required. 

List  of  Subjecto  in  32  CFR  Part  295 

Freedom  of  information. 
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Accordingly,  title  32.  chapter  1. 
subchapter  P.  is  amended  to  add  part 
295  as  follows: 

PART  295— OFFICE  OF  THE 
INSPECTOR  GENERAL,  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

Sec. 

295.1  Purpose. 

295.2  Applicability. 

295.3  Definition  of  OIC  records. 

295.4  Other  definitions. 

295.5  Policy. 

295.6  Responsibilities. 

295.7  Procedures. 

295.8  Annual  report. 

295.9  Organization  and  mission. 
Appendix  A  to  Part  295— For  Official  Use 

Only  (FOUO) 
Appendix  B  to  Part  295 — Exemptions 
Authority:  5  U.S.C.  552. 

§  295.1    Purpose. 

This  part  establishes  the  policy  and 
sets  forth  the  procedures  by  which  the 
public  may  obtain  information  and 
records  from  the  Inspector  General  (IG) 
under  the  Freedom  on  Information  Act 
(FOIA).  It  implements  title  5.  United 
States  Code  (U.S.C.)  section  552.  as 
amended  by  the  Freedom  of  Information 
Reform  Act  of  1986.  32  CFR  part  285  and 
32  CFR  part  286. 

§295.2    Applicability. 

The  provisions  of  this  Part  are 
applicable  to  all  components  of  the 
Office  of  the  Inspector  General  (OIG) 
and  govern  the  procedures  by  which 
FOIA  requests  for  information  will  be 
processed  and  records  may  be  released 
under  the  FOIA. 

§295.3    Definition  of  OIG  records. 

(a)  The  products  of  data  compilation, 
such  as  books,  papers,  maps,  and 
photographs,  machine  readable 
materials  or  other  documentary 
materials,  regardless  of  physical  form  or 
characteristics,  made  or  received  by  an 
agency  of  the  United  States  Government 
under  Federal  law  in  connection  with 
the  transaction  of  public  business  and  in 
the  OIG's  possession  and  control  at  the 
time  the  FOIA  request  is  made. 

(b)  The  following  are  not  included 
within  the  definition  of  the  word 
"record": 

(1)  Objects  or  articles,  such  as 
structures,  furniture,  vehicles  and 
equipment,  whatever  their  historical 
value,  or  value  as  evidence. 

(2)  Administrative  tools  by  which 
records  are  created,  stored,  and 
retrieved,  if  not  created  or  used  as 
sources  of  information  about 
organizations,  policies,  functions, 
decisions,  or  procedures  of  the  OIG. 
Normally,  computer  software, including 
source  code,  object  code,  and  listings  of 


source  and  object  codes,  regardless  of 
medium  are  not  agency  records.  (This 
does  not  include  the  underlying  data 
which  is  processed  and  produced  by 
such  software  and  which  may  in  some 
instances  be  stored  with  the  software.) 
Exceptions  to  this  position  are  outlined 
in  §  295.4(c). 

(3)  Anything  that  is  not  a  tangible  or 
documentary  record,  such  as  an 
individual's  memory  or  oral 
communication. 

(4)  Personal  records  of  an  individual 
not  subject  to  agency  creation  or 
retention  requirements,  created  and 
maintained  primarily  for  the 
convenience  of  an  OIG  employee,  and 
not  distributed  to  any  other  OIG 
employee  for  their  official  use,  or 
otherwise  disseminated  for  official  use. 

(5)  Information  stored  within  a 
computer  for  which  there  is  no  existing 
computer  program  for  retrieval  of  the 
requested  information. 

(c)  In  some  instances,  computer 
software  may  have  to  be  treated  as  an 
agency  record  and  processed  under  the 
FOIA.  These  situations  are  rare,  and 
shall  be  treated  on  a  case-by-case  basis. 
Examples  of  when  computer  software 
may  have  to  be  treated  as  an  agency 
record  are: 

(1)  When  the  data  is  embedded  within 
the  software  and  can  not  be  extracted 
without  the  software.  In  this  situation, 
both  the  data  and  the  software  must  be 
reviewed  for  release  or  denial  under  the 
FOIA. 

(2)  Where  the  software  itself  reveals 
information  about  organizations, 
policies,  functions,  decisions,  or 
procedures  of  the  OIG,  such  as  computer 
models  used  to  forecase  budget  outlays, 
calculate  retirement  system  costs,  or 
optimization  models  on  travel  costs. 

(3)  See  appendix  B  to  this  part  for 
further  information  on  release 
determinations  of  computer  software. 

(d)  If  unaltered  publications  and 
processed  documents,  such  as 
regulations,  manuals,  maps,  charts,  and 
related  geophysical  materials  are 
available  to  the  public  through  an 
established  distribution  system  with  or 
without  charge,  the  provisions  of  5 
U.S.C.  552(a)(3)  normally  do  not  apply 
and  they  need  not  be  processed  under 
the  FOIA.  Normally,  documents 
disclosed  to  the  public  by  publication  in 
the  Federal  Register  also  require  no 
processing  under  the  FOIA.  In  such 
cases,  the  OIG  will  direct  the  requester 
to  the  appropriate  source  to  obtain  the 
record. 

§295.4    Other  deflnHions. 

(a)  FOIA  Request.  A  written  request 
for  OIG  records,  made  by  any  person, 
including  a  member  of  the  public  (U.S. 


or  foreign  citizen],  an  organization,  or  a 
business,  but  not  including  a  Federal 
agency  or  a  fugitive  from  the  law  that 
either  explicitly  or  implicitly  invokes  the 
FOIA,  32  CFR  part  285  and  32  CFR  part 
286,  or  this  part. 

(b)  Initial  Denial  Authority  (IDA).  The 
official  who  has  been  granted  authority 
to  withhold  records  requested  under  the 
FOIA,  for  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure,  by  the  head  of 
the  OIG  Component  designated  by  the 
IG  to  administer  the  IG  FOIA  Program. 

(c)  Appellate  Authority.  The  IG  or  his 
or  her  designee  having  jurisdiction  for 
this  purpose  over  the  record. 

(d)  Administrative  Appeal.  A  request 
by  a  member  of  the  general  public,  made 
under  the  FOIA.  asking  the  appellate 
authority  of  the  OIG  to  reverse  an  IDA 
decision  to  withhold  all  or  part  of  a 
requested  record  or  an  IDA  decision  to 
deny  a  request  for  waiver  or  reduction 
of  fees. 

(e)  Public  Interest.  Public  interest  is 
official  information  that  sheds  light  on 
an  agency's  performance  of  its  statutory 
duties  because  the  information  falls 
within  the  statutory  purpose  of  the  FOIA 
of  informing  citizens  about  what  their 
Government  is  doing.  That  statutory 
purpose,  however,  is  not  fostered  by 
disclosure  of  information  about  private 
citizens  that  is  accumulated  in  various 
governmental  files  that  reveals  little  or 
nothing  about  an  agency's  or  official's 
own  conduct. 

§295.5    Policy. 

(a)  General.  (1)  It  is  the  policy  of  the 
OIG  to  promote  public  trust  by 
conducting  its  activities  in  an  open 
manner,  and  by  providing  the  public 
with  the  maximum  amount  of  accurate 
and  timely  information  concerning  those 
activities,  consistent  with  the  need  for 
security  and  adherence  to  other 
requirements  of  law  and  regulation. 

(2)  Records  not  specifically  exempt 
from  disclosure  under  the  FOIA  or 
prohibited  by  statutory  or  other 
regulatory  requirements  will,  upon 
request,  be  made  readily  accessible  to 
the  public. 

(3)  Records  that  are  specifically 
exempt  from  disclosure  under  the  FOIA 
or  prohibited  by  statutory  or  other 
regulatory  requirements  will  be  withheld 
from  the  public  only  upon  the 
determination  of  the  initial  Denial 
Authorities  identified  in  §  295.6  of  this 
part,  or  the  designated  Appellate 
Authority. 

(b)  News  Media  Requests.  (1) 
Requests  from  news  media 
representatives  for  records  that  would 
not  be  withheld  if  requested  under  the 
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FOIA  or  prohibited  from  release  under 
other  statutory  or  regulatory  authority, 
will  be  released  promptly  by  the  OIG 
element  originating  the  record. 

(2)  Requests  from  news  media 
representatives  for  records  that  are 
exempt  from  release  under  the  FOIA  or 
prohibited  from  release  under  other 
statutory  or  regulatory  authority  will  be 
provided  to  the  Freedom  of  Information 
Act  and  Privacy  Act  (FOIA/PA) 
Division,  Office  of  the  Assistant 
Inspector  General  for  Investigations, 
along  with  the  requested  records,  for 
review  and  a  release  determination  and 
the  news  media  representatives  will  be 
so  advised. 

(3)  Extracts  of  the  nonexempt  portions 
of  such  records  may  be  prepared  in 
response  to  a  specific  request  from  a 
news  media  representative  but  shall  be 
coordinated  for  release  with  the  FOIA/ 
PA  Division.  Extracts  shall  be  prepared 
in  accordance  with  the  sample  at 
appendix  to  S  295.5. 

(c)  Control  System.  (1)  A  request  for 
OIG  records  tliat  invokes  the  FOIA  shall 
enter  a  formal  control  system  designed 
♦n  ensure  compliance  with  the  FOIA.  A 
release  determination  must  be  made  and 
the  requester  informed  within  the  time 
limits  specified  in  this  part. 

(2)  Any  request  for  OIG  records  that 
either  explicitly  or  impHcitly  cites  the 
FOIA  will  be  processed  under  the 
provisions  set  forth  in  this  part,  unless 
otherwise  required  by  §  295.5(m)  of  this 
part.  All  such  requests  shall  be 
forwarded  to  the  FOIA/PA  Division. 

(d)  Promptness  of  Response.  (1)  A 
request  from  a  member  of  the  public  for 
OIG  records  will  be  responded  to  within 
10  working  days  of  the  date  of  its  receipt 
in  the  FOIA/PA  Division,  unless  a  delay 
is  authorized. 

(2]  Receipt  of  the  request  will  be 
acknowledged  and  the  requester  will  be 
promptly  advised  of  any  additional 
information  needed  to  assure 
compliance  with  procedures  established 
in  this  part.  In  the  event  there  are  a 
significant  number  of  requests,  e.g.,  10  or 
more,  the  requests  will  be  processed  in 
order  of  date  of  receipt.  This  does  not 
preclude  the  OIG  from  completing  action 
on  a  request  which  can  be  easily 
answered,  regardless  of  its  ranking 
within  the  order  of  receipt.  The  OIG  may 
expedite  action  on  a  request  regardless 
of  its  ranking  within  the  order  of  receipt 
upon  a  showing  of  exceptional  need  or 
urgency.  Exceptional  need  will  be 
determined  at  the  discretion  of  the  OIG. 

(3)  These  provisions  also  apply  to  a 
request  received  on  referral  from 
another  DoD  Component  or  government 
agency  and  time  limits  will  begin  on  the 
date  of  receipt  In  the  OIG  FOIA/PA 
Division. 


(e)  Use  pf  Exemptions.  It  is  OIG  policy 
to  make  records  publicly  available 
unless  they  qualify  for  exemption  under 
one  or  more  of  the  nine  exemptions.  The 
OIG  may  elect  to  make  a  discretionary 
release,  however,  a  discretionary 
release  is  generally  not  appropriate  for 
records  exempt  under  exemptions  (b)(1). 
(b)(3).  (b)(4),  (b)(6)  and  (b)(7)(C). 
Exemptions  (b)(4),  (b)(6)  and  (b)(7)(C) 
can  not  be  claimed  when  the  requester 
is  the  submitter  of  the  information.  The 
categories  of  records  which  are  exempt 
from  release  are  identified  in  appendix 
B  of  this  part. 

(f)  For  Official  Use  Only  (FOUO).  The 
use  of  FOUO  markings  will  be 
accomplished  in  accordance  with  the 
provisions  of  appendix  A  of  this  part, 
and  exemptions  (b)(2)  through  (b)(9)  as 
set  forth  in  appendix  B  of  this  part. 
Additional  guidance  will  be  provided  to 
OIG  elements,  as  needed,  by  the  FOIA/ 
PA  Division. 

(g)  Public  Domain.  Nonexempt 
records  released  under  the  authority  of 
this  part  are  considered  to  be  in  the 
public  domain.  Such  records  may  also 
be  made  available  in  the  OIG  Reading 
Room  located  in  the  FOIA/PA  Division. 
Exempt  records  released  pursuant  to 
this  part  or  other  statutory  or  regulatory 
authority,  however,  may  be  considered 
to  be  in  the  public  domain  only  when 
their  release  constitutes  a  waiver  of  the 
FOIA  exemption.  When  the  release  does 
not  constitute  such  a  waiver,  such  as 
when  disclosure  is  made  to  a  properly 
constituted  advisory  committee  or  to  a 
Congressional  Committee,  or  to  an 
individual  to  whom  the  record  pertains, 
the  released  records  do  not  lose  their 
exempt  status.  Also,  while  authority 
may  exist  to  disclose  records  to 
individuals  in  their  official  capacity,  the 
provisions  of  this  part  apply  if  the  same 
individual  seeks  to  use  the  records  in  a 
private  or  personal  capacity. 

(h)  Creation  of  Records.  (1)  A  record 
must  exist  and  be  in  the  possession  or 
control  of  the  OIG  at  the  time  of  the 
request  to  be  considered  subject  to 
release  under  this  part  and  the  FOIA. 
Mere  possession  of  a  record  does  not 
presume  OIG  control  and  such  records, 
or  identifiable  portions  thereof,  will  be 
referred  to  the  originating  agency  for  a 
release  determination  and/or  direct 
response  to  the  requester.  There  is  no 
obligation  to  create  nor  compile  a  record 
to  satisfy  a  FOIA  request;  however,  the 
OIG  may  compile  a  new  record  when 
doing  so  would  result  in  a  more  useful 
response  to  the  requester,  or  be  less 
burdensome  to  the  OIG  than  providing 
the  existing  records,  and  the  requester 
doe«  not  ob|ect.  The  cost  of  creating  or 
compiling  such  a  record  will  not  be 
charged  to  the  requester  unless  the  fee  is 


equal  to,  or  less  than,  the  fee  that  would 
be  charged  for  providing  the  existing 
record.  Any  fee  assessments  will  be 
made  in  accordance  with  chapter  IV  of 
DoD  5400.7-R  (32  CFR  part  286). 

(2)  With  respect  to  electronic  data,  the 
issue  of  whether  records  are  actually 
created  or  merely  extracted  from  an 
existing  database  is  not  always  readily 
apparent.  Consequently,  when 
responding  to  FOIA  requests  for 
electronic  data  where  creation  of  a 
record,  programmirg,  or  particular 
format  are  questionable,  the  OIG  will 
apply  a  standard  of  reasonableness.  In 
other  words,  if  the  capability  exists  to 
respond  to  the  request,  and  the  effort 
would  be  a  business  as  usual  approach, 
then  the  request  will  be  processed. 
However,  the  request  will  not  be 
processed  where  the  capability  to 
respond  does  not  exist  without  a 
significant  expenditure  of  resources, 
thus  not  be  a  normal  business  as  usual 
approach. 

(i)  Describing  Records  Sought.  (1)  It  is 
the  responsibility  of  the  member  of  the 
public  requesting  records  to  adequately 
identify  the  records.  A  member  of  the 
public  must  describe  the  records  sought 
with  sufficient  information  to  permit  the 
OIG  to  locate  the  records  with  a 
reasonable  amount  of  effort,  since  the 
FOIA  does  not  authorize  'Tishing 
expeditions."  Descriptive  information 
about  a  record  may  be  divided  into  two 
broad  categories: 

(i)  Category  I  is  file-related  and 
includes  information  such  as  type  of 
record  (for  example,  memorandum), 
title,  index  citation,  subject  area,  date 
the  record  was  created,  and  originator. 

(ii)  Category  II  is  event-related  and 
includes  the  circumstances  that  resulted 
in  the  record  being  created  or  the  date 
and  circumstances  surrounding  the 
event  the  record  cover*. 

(2)  When  the  OIG  receives  a  request 
that  does  not  "reasonably  describe"  the 
requested  record  with  sufficient 
Category  I  information  to  permit  the 
conduct  of  an  organized  nonrandom 
search,  or  sufficient  Category  II 
information  to  permit  inference  of  the 
Category  I  elements  needed  to  conduct 
such  a  search,  the  requester  will  be 
notified  in  writing  of  the  defect  and  of 
the  need  for  more  specific  identification 
of  the  records  sought.  The  specificity 
letter  will  provide  guidance  in 
identifying  the  records  sought  and  in 
reformulating  the  request  to  reduce  the 
burden  on  the  OIG  in  complying  with 
the  FOIA.  The  OIG  is  not  obligated  to 
act  on  requests  until  an  adequate 
description  is  provided  by  the  requester. 

(3)  When  the  OIG  receives  a  request 
in  which  only  personal  identifiers,  e.g.. 
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name  and  Social  Security  Account 
Number,  are  provided  in  connection 
with  the  request  for  records  concerning 
the  requester,  only  records  retrievable 
by  personal  identifiers  will  be  searched. 
The  search  for  such  records  may  be 
conducted  under  Privacy  Act 
procedures.  No  record  will  be  denied 
that  is  releasable  under  the  FOIA. 
(j)  Referrals.  (1)  The  OIG  has  the 
responsibility  of  protecting  the  identity 
of  individuals  who  make  protected 
disclosures  of  wrongdoing  on  the  part  of 
others,  under  the  "Whistleblower 
Protection  Acts".  When  a  FOIA 
requester  has  identified  himself/herself 
as  the  "Whistleblower"  in  the  matter  for 
which  records  are  being  sought,  in 
accordance  with  §  295.7(b)(3)  of  this 
part,  or  the  FOLA/PA  Division  can 
reasonably  determine  that  the  FOIA 
requester  is  the  "Whistleblower",  the 
individual's  identity  will  continue  to  be 
protected  in  all  of  the  following 
circumstances  involving  referrals, 
except  to  the  extent  that  such  protection 
will  impede  the  release  of  responsive 
records  to  the  requester.  In  such  event, 
the  requester  will  be  advised  of  the 
impedance  and  offered  the  option  of 
allowing  himself/herself  to  be  idfci.tified 
solely  for  the  purpose  of  obtaining 
maximum  release  of  records  responsive 
to  the  FOIA  request.  If  the  requester 
chooses  to  continue  anonymity,  the 
request  will  be  processed  only  to  the 
extent  that  will  allow  continued 
protection  of  the  individual's  identity. 

(2)  The  OIG  will  refer  a  FOIA  request 
to  another  DoD  Component  or  to  a 
Government  agency  outside  the  DoD 
when  the  OIG  has  no  records  responsive 
to  the  request,  but  believes  the  other 
DoD  Component  or  outside  agency  may 
have,  and  the  other  DoD  Component  or 
outside  agency  has  confirmed  that  it 
holds  the  record.  When  the  other  DoD 
Component  or  outside  agency  agrees  to 
the  referral,  the  requester  will  be 
advised  of  the  referral  and  that  the  OIG 
has  no  responsive  records,  with  the 
following  exceptions: 

(i)  If  it  is  determined  by  the  other  DoD 
Component  or  outside  agency  that  the 
existence  or  nonexistence  of  the  record 
itself  is  classified,  the  OIG  will  inform 
the  requester  only  that  the  OIG  has  no 
responsive  record  and  no  referral  will 
take  place. 

(ii)  If  the  record  falls  under  one  or 
more  pf  the  "Exclusions"  under  the 
FOIA  (see  appendix  B  of  this  part),  as 
determined  by  the  other  DoD 
Component  or  outside  agency,  the  OIG 
will  advise  the  requester  only  that  the 
OIG  has  no  responsive  record  and  no 
referral  will  take  place. 

(3)  The  OIG  will  refer  a  record,  or 
portions  of  a  record  that  holds  but  that 


was  originated  by  another  DoD 
Component  or  outside  agency,  or  for  a 
record  that  contains  substantial 
information  that  originated  with  another 
DoD  Component  or  outside  agency,  to 
that  Component  or  agency  (unless  the 
agency  is  not  subject  to  the  FOIA)  for  a 
release  determination  and/or  direct 
response  to  the  requester.  In  any  such 
case,  direct  coordination  will  be  effected 
and  concurrence  obtained  from  the 
other  Component  or  agency  prior  to  the 
referral.  A  copy  of  the  record  will  be 
provided  to  the  Component  or  agency 
with  the  referral,  and  the  requester  will 
be  notified  of  the  referral,  consistent 
with  any  security  requirements  or 
"Exclusion"  provisions  of  the  FOIA.  The 
OIG  will  not,  in  any  case,  release  or 
deny  such  records  without  prior 
consultation  with  the  other  DoD 
Component  or  outside  agency.  If  the 
requester  is  the  "Whistleblower",  the 
record  or  portion  of  the  record  will  be 
provided  to  the  DoD  Component  or 
agency,  with  a  request  for  a  release 
determination  and  return  of  the  record 
to  the  OIG  for  response  to  the  requester. 

(4)  The  OIG  will  refer  a  FOIA  request 
for  a  classified  record  that  it  holds,  but 
did  not  originate,  to  the  originating  DoD 
Component  or  outside  agency  (unless 
the  agency  is  not  subject  to  the  FOIA).  If 
the  record  originated  with  the  OIG  but 
the  classification  is  derivative,  i.e.. 
contains  classified  information  that 
originated  elsewhere  and  was 
incorporated  in  the  OIG  record,  the 
record  will  be  referred  to  the  originating 
authority  with  a  recommendation  for 
release;  or,  after  consultation  with  the 
originating  authority,  with  a  request  for 
a  declassification  review  and/or  release 
determination  and  return  of  the  record. 
If  the  requester  is  the  "Whistleblower". 
the  record  will  be  provided  to  the 
originating  authority  with  a  request  for  a 
release  determination  and  return  of  the 
record  to  the  OIG  for  response  to  the 
requester. 

(5)  The  OIG  may  also  refer  a  request 
for  a  record  that  was  originated  by  the 
OIG  for  the  use  of  another  DoD 
Component  or  outside  agency,  to  that 
Component  or  agenijy  with  a 
recommendation  for  release,  after  any 
necessary  coordination.  The  requester 
will  be  notified  of  such  action  consistent 
with  any  security  requirements  or 
"Exclusion"  provisions  of  the  FOIA. 

(6)  A  FOIA  request  for  investigative, 
intelligence,  or  any  other  type  of  record 
on  loan  from  another  DoD  Component 
or  outside  agency  to  the  OIG  for  a 
specific  purpose  will  be  referred  to  the 
DoD  Component  or  outside  agency  that 
provided  the  records,  if  the  records  are 
restricted  from  further  release  and  so 
marked.  However,  if  for  investigative  or 


intelligence  purposes,  the  outside 
Component  or  agency  desires  anonymity 
as  determined  through  coordination,  the 
OIG  will  respond  directly  to  the 
requester. 

(7)  A  FOIA  request  for  a  record,  or 
portions  of  a  record,  held  by  the  OIG, 
that  originated  with  a  non-U.S. 
government  agency  that  is  not  subject  to 
the  FOIA,  will  be  responded  to  by  the 
OIG. 

(8)  Notwithstanding  anything  to  the 
contrary  in  this  section,  all  requesters 
seeking  National  Security  Council  (NSC) 
or  White  House  documents  will  be 
advised  that  they  should  write  directly 
to  the  NSC  or  White  House  for  such 
documents.  Should  the  requester  insist 
upon  an  OIG  search  for  these  records, 
the  OIG  will  conduct  an  appropriate 
search  pursuant  to  the  FOIA.  OIG/DoD 
documents  in  which  the  NSC  or  White 
House  has  a  concurrent  reviewing 
interest  will  be  forwarded  by  the  FOIA/ 
PA  Division  to  the  Director.  Freedom  of 
Information  and  Security  Review 
(DFOISR),  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs) 
(OASD(PA)),  which  shall  effect 
coordination  with  the  NSC  or  White 
House,  and  return  the  documents  to  the 
originating  agency  after  NSC  review  and 
determination.  The  FOIA/PA  Division 
will  forward  any  documents  found  in 
OIG  files  that  are  responsive  to  the 
FOIA  request  to  DFOISR.  OASD(PA)  for 
their  coordination  with  the  NSC  or 
White  House,  and  return  to  the  OIG 
with  a  release  determination  for  final 
processing  of  the  request. 

(9)  On  occasion,  the  OIG  receives 
FOIA  requests  for  General  Accounting 
Office  (GAO)  documents  containing 
OIG  information.  Even  though  the  GAO 
is  outside  of  the  Executive  Branch,  and 
not  subject  to  the  FOIA,  all  FOIA 
requests  for  GAO  documents  containing 
DoD  information  received  directly  from 
the  public,  or  on  referral  from  the  GAO. 
will  be  processed  under  the  provisions 
of  the  FOIA. 

(k)  Authentication  of  Records. 
Records  provided  under  this  Part  will  be 
authenticated,  upon  written  request,  to 
fulfill  an  official  Government  or  other 
legal  function.  This  service  is  in  addition 
to  that  required  under  the  FOIA  and  is 
not  included  in  the  FOIA  fee  schedule: 
therefore,  a  fee  of  $5.20  may  be  charged 
for  each  such  authentication. 

(1)  Records  Management.  FOIA 
records  shall  be  maintained  and 
disposed  of  in  accordance  with 
Inspector  General  Defense  Manual 
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(IGDM)  5015.2.'  "Records  Management 
Program". 

(m)  Relationship  Between  the  FOIA 
and  the  Privacy  Act  (PA).  Not  all 
requesters  are  knowledgeable  of  the 
appropriate  statutory  authority  to  cite 
when  requesting  records.  In  some 
instances,  they  may  cite  neither  Act,  but 
will  imply  one  or  both  Acts.  For  these 
reasons,  the  following  guidelines  are 
provided  to  ensure  that  requesters 
receive  the  greatest  amount  of  access 
rights  under  both  Acts: 

(1)  Where  requesters  seek  records 
about  themselves  which  are  contained 
in  a  PA  system  of  records  and  cite  or 
imply  the  PA,  the  OIG  will  process  their 
requests  under  the  provisions  of  the  PA. 

(2)  Where  requesters  seek  records 
about  themselves  which  are  not 
contained  in  a  PA  system  of  records  and 
cite  or  imply  the  PA,  the  requests  will  be 
processed  under  the  provisions  of  the 
FOIA,  since  they  have  no  access  under 
the  PA. 

(3)  Where  requesters  seek  records 
about  themselves  that  are  contained  in  a 
PA  system  of  records  and  cite  or  imply 
the  FOIA  or  both  Acts,  the  requests  will 
be  processed  under  the  time  limits  of  the 
FOIA  and  the  exemptions  and  fees  of 
the  PA.  This  is  appropriate  since  greater 
access  will  generally  be  received  under 
the  PA. 

(4)  Where  requesters  seek  agency 
records  (as  opposed  to  personal  records) 
and  cite  or  imply  the  PA  and  FOIA,  or 
where  requesters  cite  or  imply  only  the 
FOIA,  the  requests  will  be  processed 
under  the  FOIA. 

(5)  Requesters  will  be  advised  in  the 
final  responses  to  their  requests  why  a 
particular  Act  was  used  in  processing 
their  requests. 

(n)  Index  and  "(a)(2)" Materials.  (1) 
No  order,  opinion,  statement  of  policy, 
interpretation,  staff  manual  or 
instruction  (except  as  indicated  below) 
issued  after  July  4, 1967,  which  is  not 
indexed  and  either  made  available  or 
published,  may  be  relied  upon,  used,  or 
cited  as  a  precedent  against  any 
member  of  the  public  unless  that 
individual  has  actual  and  timely  notice 
of  the  contents  of  such  materials.  Such 
actual  and  timely  notice  may  not  be 
after-the-fact;  i.e.,  after  the  individual 
has  suffered  some  adverse  effect. 
Materials  identified  as  "(a)(2)"  are: 

(i)  Final  opinions,  including  concurring 
and  dissenting  opinions,  and  orders 
made  in  the  adjudication  of  cases,  as 
defined  in  5  U.S.C.  551.  that  may  be 


'  Copies  may  be  obtained,  if  needed,  from  the 
Information  and  Operations  Support  Directorate, 
Publications  Management  Branch,  room  420.  400 
Army  Navy  Drive,  Arlington,  VA  7'  ^02-2884 


cited,  used,  or  relied  upon  as  precedents 
in  future  adjudications. 

(ii)  Statements  of  policy  and 
interpretations  that  have  been  adopted 
by  the  agency  and  are  not  published  in 
the  Federal  Register. 

(iii)  Administrative  staff  manuals  and 
instructions,  or  portions  thereof,  that 
establish  OIG  policy  or  interpretations 
of  policy  that  affect  a  member  of  the 
public.  This  provision  does  not  apply  to 
instructions  for  employees  on  tactics 
and  techniques  to  be  used  in  performing 
their  duties,  or  to  instructions  relating 
only  to  the  internal  management  of  the 
OIG.  Examples  of  manuals  and 
instructions  not  normally  made 
available  are: 

(A)  Those  issued  for  audit, 
investigation,  and  inspection  purposes, 
or  those  that  prescribe  operational 
tactics,  standards  of  performance,  or 
criteria  for  defense,  prosecution,  or 
settlement  of  cases. 

(B)  Operations  and  maintenance 
manuals  and  technical  information 
concerning  munitions,  equipment, 
systems,  and  foreign  intelligence 
operations. 

(2)  Thus,  materials  considered  to  meet 
the  preceding  definition  of  the  FOIA 
"(a)(2)"  requirements  will  be  made 
available  for  public  inspection  and 
copying  upon  written  request  to  the 
address  indicated  in  §  295.7(b)(l]  of  this 
part,  unless  such  materials  have  been 
published  and  are  offered  for  sale  or 
subscription.  Upon  receipt  of  the 
request,  arrangements  will  be  made  at  a 
time  convenient  to  both  the  requester 
and  the  OIG,  for  the  review  and  copying. 
If  the  publishing  activity  is  out  of  stock 
of  the  published,  for  sale  material  and 
does  not  intend  to  reprint,  then  the 
preceding  procedure  will  apply  to  the 
published  material  as  well. 

(3)  When  appropriate,  the  cost  of 
copying  any  "(a)(2)"  materials  will  be 
imposed  upon  the  individual  requesting 
the  copy  in  accordance  with  chapter  VI 
of  DoD  5400.7-R  (32  CFR  part  286). 

(4)  The  OIG  will  prepare  an  index  of 
"(a)(2)"  materials,  or  supplement 
thereto,  arranged  topically  or  by 
descriptive  words  rather  than  by  case 
name  or  numbering  system  so  that 
members  of  the  public  can  readily  locate 
material.  Separate  case  name  and 
numbering  arrangements  may  be  added 
for  OIG  convenience. 

(5)  The  IG  has  determined  that  it  is 
not  practical  nor  feasible  to  prepare  an 
index  of  the  "(a)(2)"  materials  on  a 
quarterly  basis,  nor  to  pubUsh  the 
annual  "IG  P<iblications  Index"  in  the 
Federal  Register  because  of  the  volume. 
This  index  is  available  to  the  public  at 
no  cost  upon  written  request  to: 
Acquisition  and  Resources 


Administration  Directorate.  Publications 
Management  Branch,  room  413.  400 
Army  Navy  Drive,  Arlington.  Virginia 
22202-2884.  It  may  be  necessary  to  deny 
all  or  portions  of  some  documents  listed 
in  the  index  that  fall  within  one  or  more 
exemptions  of  the  FOIA. 

(o)  Fees  and  Fee  Waivers.  (1)  Fees 
will  be  assessed  under  the  FOIA  as  set 
forth  in  chapter  VI  of  DoD  5400.7-R  (32 
CFR  part  286). 

(2)  Requesters  must  indicate  their 
willingness  to  pay  fees  in  their  initial 
FOIA  request.  If  a  waiver  of  fees  is 
requested,  a  statement  regarding  their 
willingness  to  pay  fees  in  the  event  a 
waiver  or  reduction  of  fees  is  denied  is 
still  required.  Any  requests  not 
containing  a  statement  regarding  a 
willingness  to  pay  assessed  fees  will  not 
be  processed  and  the  requester  will  be 
so  advised. 

(3)  Fees  will  not  be  required  to  be  paid 
in  advance  of  processing  the  request  for 
release  of  the  records  requested  except: 

(i)  When  the  requester  is  known  to  be 
in  default  of  payment  of  fees  incurred  in 
connection  with  a  previous  request. 

(ii)  When  the  total  amount  of 
estimated  fees  assessable  to  the 
requester  exceeds  $250,00  and  waiver  is 
not  appropriate,  a  "good  faith"  deposit 
of  half  of  the  amount  of  the  estimated 
fees  may  be  required  before  completing 
the  processing  of  the  request,  or 
providing  the  requested  records,  in  the 
case  of  a  requester  with  no  history  of 
payment.  Where  the  requester  has  a 
history  of  prompt  payment,  the  OIG  will  - 
notify  the  requester  of  the  likely  cost 
and  obtain  satisfactory  assurance  of  full 
payment. 

(4)  When  the  OIG  has  completed  all 
work  on  a  request  and  the  documents 
are  ready  for  release,  advance  payment 
may  be  requested  before  forwarding  the 
documents  if  there  is  no  payment  history 
on  the  requester.  Where  there  is  a 
history  of  prompt  payment  by  the 
requester,  the  OIG  will  not  hold 
documents  ready  for  release  pending 
payment. 

(5)  Fee  waivers  will  be  granted  on  a 
case-by-case  basis  when  the  OIG 
determines  that  waiver  or  reduction  of 
the  fees  is  in  the  public  interest  because 
furnishing  the  information  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  OIG  and  the  Department 
of  Defense  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  In 
any  request  for  waiver  of  fees,  the 
requester  must  provide  sufficient 
information  to  enable  the  IDA  to  make  a 
proper  determination  of  whether  or  not 
the  fees  should  be  waived. 
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(6)  In  cases  where  the  requester  foils 
to  provide  sufficient  persuasive 
information  upon  which  to  make  a 
determination  for  waiver  of  the  fees,  the 
requester  shall  be  so  informed  and  given 
the  opportimity  to  submit  additional 
justification.  Absent  such  justirication. 
the  requester  may  be  required  to  pay 
fees  appropriate  to  his/her  category,  if 
provision  of  the  information  is 
determined  not  to  be  in  the  public 
interest  or  benefit 

(7)  Payments  of  fees  must  be  by  check 
or  U.S.  Postal  money  order  made 
payable  to  the  Treasurer  of  the  United 
States.  Cash  payments  cannot  be 
accepted 

(p)  Appeals  and  Judicial  Action.  (1)  If 
the  designated  IDA  declines  to  provide  a 
requested  record  because  the  official 
considers  it  exempt  from  disclosure 
under  one  or  more  of  the  nine 
exemptions  of  the  FOIA.  that  decision 
may  be  appealed  by  the  requester  to  the 
designated  Appellate  Authority.  The 
appeal  should  be  submitted  in  writing 
by  the  requester  within  60  calendar  days 
after  the  date  of  the  initial  denial  letter. 
In  cases  where  incremental  release 
actions  have  been  taken  on  an  initial 
request,  the  time  for  the  appeal  will  not 
begin  until  the  date  of  the  last  denial  of 
release  letter. 

(2)  A  "no  record"  finding  may  be 
considered  to  be  adverse,  and  if  so 
interpreted  by  the  requester,  may  be 
appealed  using  the  normal  OIG  appeal 
procedures.  The  OIG  will  conduct  an 
additional  search  of  files,  based  on  the 
receipt  of  an  appeal  to  a  "no  record" 
response,  as  a  part  of  the  appellate 
process. 

(3)  All  final  decisions  rendered  on 
appeals  will  be  made  to  the  requesters 
in  writing  by  the  Appellate  Authority, 
after  consultation  with  the  Office  of 
General  Counsel  (OGC)  representative 
to  the  OIG,  and  other  appropriate  OIG 
elements. 

(4)  Final  determinations  on  appeals 
normally  shall  be  made  within  20 
working  days  after  receipt  The  appeal 
will  be  deemed  to  have  been  received 
when  it  reaches  the  FOIA/PA  Division, 
for  administrative  processing  on  behalf 
of  the  Appellate  Authority.  Misdirected 
appeals  are  to  be  referred  expeditiously 
to  the  FOIA/PA  Division. 

(5)  A  requester  will  be  deemed  to 
have  exhausted  his/her  administrative 
remedies  after  he/she  has  been  denied 
the  requested  record  or  waiver/ 
reduction  of  fees,  by  the  designated 
Appellate  Authority,  or  when  the  OIG 
FOIA/PA  Division  fails  to  respond  to 
the  request  within  the  time  limits 
prescribed  by  the  FOIA.  Dtrf)  540a7-R 
(32  CFR  part  286)  and  this  part.  The 
requester  may  then  seek  jiKlicial  action 


from  a  U.S.  Dtstrist  Court  in  the  district 
in  which  the  requester  resides,  has  a 
principal  place  of  business,  in  the 
district  in  which  the  record  is  located,  or 
in  the  District  of  Columbia. 

(6)  Records  that  are  denied  on  appeal 
shall  be  retained  for  a  period  of  six 
years,  in  accordance  with  IGDM  5015.2,* 
"Records  Management  Manual,"  to  meet 
the  statute  of  limitations  of  claims 
requirements. 

AppMMiix  to  5  296.6 

Extnd 

The  material  contained  herein  is  an  Extract 
of  information  from  (Name  of  Original 
Docimient},  which  has  l>een  determined  to  be 
in  the  public  domain.  The  remaining  material 
not  provided  herein  may  be  requested  under 
the  provisions  of  the  Freedom  of  Information 
Act. 

§295.8    RMponslbimiM. 

(a)  The  Assistant  Inspector  General 
(AIG]  for  Investigations  is  responsible 
for  the  overall  implementation  and 
administration  of  the  FOIA  program  in 
the  OIG,  and  for  the  designation  of  the 
IDAs. 

(b)  The  Director,  Investigative  Support 
is  designated  as  an  EDA  and  is 
responsible  for  the  overall  operation  of 
the  FOIA  program  in  the  OIG. 

(c)  The  Assistant  Director,  FOIA/PA 
Division.  Investigative  Support 
Directorate  is  designated  as  an  IDA  and 
wiU: 

(1)  Serve  as  the  point  of  contact  on  all 
FOIA  matters  for  the  OIG. 

(2)  Coordinate  and  respond  to  all 
requests  received  from  the  public  for 
records  in  accordance  with  the  policy 
established  and  procedures  set  forth  in 
this  part  and  in  all  applicable  DoD 
directives,  regulations  and  instructions. 

(3)  Coordinate  requests  received  from 
the  public  for  records  to  the  extent 
considered  necessary,  with  the  DFOISR, 
OASD(PA),  other  DoD  Components, 
other  Federal  agencies,  and  other  OIG 
elements. 

(4)  Arrange  for  the  collection  of  fees 
are  prescribed  by  the  policy  as 
established  in  this  part. 

(5)  Maintain  the  FOIA  case  files  in 
accordance  with  IGD  Manual  (IGDM) 
5015.2.'  "Records  Management 
Program". 

(6)  Recommend  action  to  be  taken  on 
all  appeals  of  fees,  appeals  of  fee  waiver 
denials,  and  appeals  of  denials  to  access 
of  records  requested,  to  the  Appellate 
Authority. 

(7)  Review  OIG  publications  to  assure 
that  those  which  meet  the  FOIA  "(aMir 
and  "(a)(2r  requirements  for 


■  See  footiHXe  1  lo  f  296.5(1). 
*  See  footnote  1  lo  |  295.5(1). 


publication  in  the  Federal  Register  are 
prepared  in  proper  form  and  transmitted 
promptly  for  publication  in  the  Federal 
Register. 

(8)  Maintain  copies  of  material 
required  to  be  made  available  under  the 
"(a)(2)"  provisions  of  the  FOIA  for 
examination  and  copying  by  the  public, 
and  provide  the  required  FOIA  Reading 
Room  for  use  by  the  public  in  doing  so. 

(9)  Establish  a  training  program  for 
OIG  personnel  who  are  involved  in 
preparing  responsive  records  for  release 
to  the  public  under  the  FOIA. 

(10)  Prepare  the  Annual  Report  on  the 
FOIA  for  forwarding  to  DFOISR, 
OASD(PA)  as  required  by  32  CFR  part 
286. 

(d)  The  AICs  and  the  Director,  IG 
Regional  Office-Europe  will: 

(1)  Comply  with,  and  assure 
compliance  by  all  of  their 
subcomponents  with,  the  policy 
established  and  the  procedures  set  forth 
in  this  part. 

(2)  Appoint  a  Point  of  Contact  (POC) 
to  interact  with  the  FOIA/PA  Division 
on  all  FOIA  matters,  and  notify  the 
FOIA/PA  Division  of  any  changes  in  the 
appointment. 

(3)  Provide  all  records  responsive  to  a 
request  as  directed  by  the  FOIA/PA 
Division. 

(4)  Recommend  release/denial  action 
to  be  taken,  indicate  applicable 
exemptions,  and  provide  appropriate 
rationales. 

(e)  The  Freedom  of  Information  Act 
Appellate  Authority  is  designated  by  the 
Inspector  General  and  will: 

(1)  Determine  the  action  to  be  taken 
on  all  appeals  made  by  the  public  of 
fees,  fee  waiver/reduction  denials,  and 
access  denials  in  accordance  with 
chapter  V,  section  3.  of  DoD  5400.7-R  (32 
CFR  part  286). 

(2)  Coordinate  all  appellate  decisions 
with  the  Office  of  General  Counsel 
Assistant  General  Counsel  (Fiscal  and 
Inspector  General). 

(f)  The  AIG  for  Administration  and 
Information  Management  will: 

(1)  Prepare  annually  an  index  of  IG 
publications,  statements  and  documents 
pertaining  to  any  matter  issued, 
adopted,  or  promulgated  and  required  to 
be  made  available  to  the  public  by 
publication  or  sale. 

(2)  Establish  and  implement  any 
necessary  procedures  to  effect 
disciplinary  action  recommended  by  the 
Special  Counsel  of  the  Merit  Systems 
Protection  Board  in  cases  involving  the 
arbitrary  and  capricious  withholding  of 
information  and  records  requested    - 
under  the  FOIA  as  required  by  chapter 
V,  secHon  4.  of  DoD  5400.7-R  (32  CFR 
part  286). 
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§  295.7    Procedure*. 

(a)  General.  The  provisions  of  the 
FOIA  are  reserved  for  persons  with 
private  inierests  as  opposed  to  Federal 
governmental  agencies  seeking  official 
information.  The  procedures  for  making 
requests,  whether  as  a  private  party  or 
governmental  representative,  are  set 
forth  below. 

(b)  Requests  From  Private  Parties.  (1) 
Members  of  the  public  may  make 
requests  in  writing  for  copies  of  records, 
or  permission  to  examine  or  copy 
records,  directly  to  the  FOIA/PA 
Division  addressed  to:  Assistant 
Director,  FOIA/PA  Division,  OAIG  for 
Investigations,  400  Army  Navy  Drive, 
Arlington,  VA  22202-2884. 

(2)  Requests  must  identify  each  record 
sought  with  sufficient  specificity  to 
enable  the  custodian  to  locate  the  record 
with  a  reasonable  amount  of  effort. 
Requesters  should  provide  such 
information  as  where  the  record 
originated  and  by  whom,  its  subject 
matter,  its  approximate  date  or 
timeframe,  which  element  of  the  OIG  is 
likely  to  have  custodianship,  or  any 
other  similar  information  that  would 
assist  in  locating  the  record.  Requests 
must  also  contain  a  statement  regarding 
willingness  to  pay  fees. 

(3)  A  request  from  an  individual  who 
made  an  allegation  of  wrongdoing  to  the 
IG,  or  any  protected  disclosure  under 
the  "Whistleblower  Protection  Acts," 
and  who  is  seeking  the  results  of  any 
investigation  or  inquiry  conducted  into 
the  allegation,  should  identify  him/ 
herself  as  the  "Whistleblower"  in  the 
request.  The  request  should  indicate 
whether  he/she  wishes  to  continue 
anonymity,  should  be  notarized  to  avoid 
the  risk  of  losing  the  anonymity,  and 
should  contain  a  statement  regarding 
willingness  to  pay  fees. 

(4)  A  request  for  a  personal  record  or 
investigative  record  pertaining  to  the 
individual  making  the  request,  that  is  in 
a  system  of  records  whether  nonexempt 
or  exempted  from  mandatory  release 
under  the  Privacy  Act,  must  be 
notarized  to  avoid  the  risk  of  invasion  of 
personal  privacy.  In  any  such  request, 
the  individual  may  designate  another 
individual  to  act  as  his/her 
representative  in  making  the  request 
and  in  receiving  the  records  on  his/her 
behalf;  however,  the  authorization  must 
be  in  writing,  specifically  name  the 
representative  and  kinds  of  records 
authorized  to  be  provided,  and  be 
notarized  to  avoid  the  risk  of  invasion  of 
personal  privacy. 

(5)  A  request  for  a  record  that  was 
obtained  from  a  non-U.S.  Government 
source,  and  that  is  subject  to  exemption 
(b)(4)  under  the  FOIA,  will  be  released 


to  the  individual  or  firm  making  the 
request  without  further  exception,  if: 

(i)  The  individual  or  firm  is  clearly  the 
submitter  of  the  information  and/or  is 
clearly  acting  on  behalf  of  the  submitter 
in  making  the  request. 

(ii)  The  request  contains  a  statement 
from  a  company  official  or  other 
representative  of  the  submitter  clearly 
capable  of  certifying  that  the  requester 
is  acting  on  behalf  of  the  submitter  of 
the  information  in  making  the  request; 
i.e..  a  Vice-President  certifies  on  his/her 
company  letterhead  that  XYZ  Law  Firm 
is  acting  on  behalf  of  the  company  in 
requesting  copies  of  documents 
submitted  to  the  government  by  the 
company.  A  mere  assertion  by  the 
requester  that  the  requester  is  acting  on 
behalf  of  the  submitter  in  making  the 
request  will  not  be  honored,  if  it  cannot 
be  readily  verified  through  records 
available  to  the  OIG. 

(c)  Requests  From  Government 
Officials.  (1)  Requests  from  officials  of 
State,  or  local  Governments  for  OIG 
records  will  be  considered  the  same  as 
any  other  requester,  except  where  the 
request  is  for  a  personal  record  in  a 
system  of  records  subject  to  the  Privacy 
Act,  in  which  case  the  provisions  of  DoD 
5400.11-R  (32  CFR  part  286a)  apply. 

(2)  Requests  from  members  of 
Congress,  or  their  staffs,  not  seeking 
records  on  behalf  of  a  Congressional 
Committee,  Subcommittee,  or  either 
House  sitting  as  a  whole,  will  be 
considered  the  same  as  any  other 
requester.  Requests  from  members  of 
Congress,  or  their  staffs,  made  on  behalf 
of  their  constituents  will  also  be 
considered  the  same  as  any  other 
requester. 

(3)  Requests  from  officials  of  foreign 
governments  shall  be  considered  the 
same  as  any  other  requester.  Requests 
from  officials  of  foreign  governments 
that  do  not  invoke  the  FOIA  shall  be 
referred  to  appropriate  foreign 
disclosure  channels  and  the  requester  so 
notified. 

(d)  Misdirected  Requests.  Requests 
misdirected  to  other  OIG  elements  will 
be  forwarded  promptly  to  the  FOIA/PA 
Division.  The  statutory  period  allowed 
for  response  to  a  request  misdirected  by 
the  requester  shall  not  begin  until  the 
request  is  received  in  the  FOIA/PA 
Division.  The  OIG  components  and  field 
elements  receiving  misdirected  requests 
should  advise  the  requester  that  the 
request  is  being  forwarded  to  the  office 
having  the  authority  to  act  on  and 
respond  to  the  request. 


(e)  Privileged  Release  to  Officials.  (1) 
Subject  to  DoD  5200.1-R.*  "Information 
Security  Program  Regulation", 
applicable  to  classified  information, 
DoD  Directive  5400.11  (32  CFR  part 
286a],  applicable  to  personal  privacy  or 
other  applicable  law,  records  exempt 
from  release  under  appendix  B  of  this 
part  may  be  authenticated  and  released, 
without  requiring  release  to  other  FOIA 
requesters,  in  accordance  with  OIG 
rules  to  U.S.  Government  officials 
requesting  them  on  behalf  of  Federal 
governmental  bodies,  whether 
legislative,  executive,  administrative,  or 
judicial,  as  follows: 

(i)  To  a  Committee  or  Subcommittee 
of  Congress,  or  to  either  House  sitting  as 
a  whole  in  accordance  with  DoD 
Directive  5400.4,*  "Provision  of 
Information  to  Congress,"  and  this  Part. 

(ii)  To  the  Federal  courts  whenever 
ordered  by  officers  of  the  court  as 
necessary  for  the  proper  administration 
of  justice 

(iii)  To  other  Federal  agencies  both 
executive  and  administrative  as 
determined  by  the  IG  or  the  IG's 
designee. 

(2)  On  all  such  releases,  the  officials 
receiving  records  under  the  above 
provisions  will  be  informed  in  writing 
that  the  records  are  exempt  from  public 
release  under  the  FOIA  and  are 
privileged.  The  OIG  components  will 
also  advise  the  receiving  officials  of  any 
special  handling  instructions. 

(f)  Processing  Requests.  (1)  Upon 
receipt  in  the  FOIA/PA  Division,  a 
request  for  records  will  be  assigned  a 
control  number,  logged,  and  reviewed 
for  adequacy  and  compliance  with  the 
procedures  for  submitting  requests 
outlined  in  §  295.7(b). 

(2)  If  the  request  does  not  meet  the 
adequacy  of  description  test,  contain  a 
statement  regarding  fees,  or  contain  a 
notarized  signature/authorization  or  a 
certification  of  submitter  representation, 
if  applicable;  the  request  will  be 
acknowledged  as  having  been  received 
and  the  requester  will  be  notified  of  the 
defect  and  advised  of  the  means 
necessary  to  correct  the  defect  and 
comply  with  the  procedures.  If  the 
requester  does  not  correct  the  defect 
within  the  time  allowed  (generally  30 
calendar  days)  in  the  defect  notice,  the 
following  actions  will  be  taken: 

.(i)  Where  the  request  does  not  meet 
the  adequacy  of  description  test,  the 
request  will  be  administratively  closed 
and  the  requester  so  advised. 


*  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  52«5  Port 
Royal  Road.  Springfield.  VA  22161. 

•  See  footnote  4  to  |  29S.7(e). 


49700         Federal  Register  /  Vol.  56.  No.  190  /  Tuesday.  October  1.  1991  /  Rules  and  Regulations 


(ii)  Where  the  request  meets  the 
adequacy  of  description  test  but  fails  to 
comply  with  the  remaining  procedural 
requirements,  and  the  time  allowed  in 
the  defect  notice  for  compliance  by  the 
requester  has  elapsed,  the  request  will 
be  processed  to  the  extent  possible 
consistent  with  DoO  54007-R  (32  CFR 
part  286}  and  this  part 

(3)  When  it  is  determined  that  a 
request  complies  with  all  applicable 
procedures,  the  necessary  search  and 
collection  of  responsive  records  will  be 
initiated  through  the  Component(s)  of 
the  OIG  likely  to  have  custodianship  of 
the  sought  records. 

(4)  Where  the  appropriate  OIG 
Component  has  determined  that  no 
record  responsive  to  the  request  exists, 
the  POC  for  the  OIG  Component  will  so 
advise  the  FOIA/PA  Division  within  the 
due  date  assigned  to  the  POC.  The 
requester  will  be  notified  in  writing  by 
the  IDA.  within  10  working  days  from 
the  date  of  receipt  of  the  request,  that  no 
responsive  records  exist;  and.  of  the 
right  and  means  by  which  to  appeal  the 
no  record  response  as  an  adverse 
determination. 

(5)  When  it  is  determined  that  the 
records  sought  are  part  of  an  ongoing 
audit,  inspection,  or  investigation,  the 
requester  will  be  advised  of  such 
(subject  to  the  "Exclusions"  under  the 
FOIA  identified  in  appendix  B,  of  this 
part).  The  requester  will  be  informed  of 
the  estimated  timeframe  for  completion 
of  the  ongoing  audit,  inspection,  or 
investigation  and  asked  if  he/she  wishes 
to  withdraw  the  request  and  resubmit  it 
upon  completion  of  the  ongoing  process. 
If  the  requester  chooses  not  to  withdraw 
the  request,  the  processing  will  be 
continued  and  an  appropriate  release 
determination  will  be  made,  consistent 
with  the  statutory  provisions  of  the 
FOIA. 

(6)  When  responsive  records  have 
been  locatedL  the  POC  for  the  OIG 
element  having  the  records  will  forward 
the  records  to  the  FOIA/PA  Division 
with  a  recommendation  for  release  on 
SD  Form  472.  "Request  Information 
Sheet,"  along  with  a  completed  DD  Form 
2086.  "Record  of  Freedom  of  Information 
(FOI)  Processing  Cost."  The  records  will 
be  reviewed  and  an  initial 
determination  to  release  or  deny  will  be 
made. 

(g)  Initial  Determinations.  [1]  The 
initial  determination  of  whether  to  make 
a  record  available  upon  request  may  be 
made  only  by  the  IDAs  designated  by 
the  IG  in  this  part.  Further,  the  nimiber 
of  IDAs  designated  by  the  IG  will  be 
limited  and  based  on  a  balance  of  the 
goals  of  centralization  of  authority  to 
promote  uniform  decisions  and 
decentralization  to  facilitate  respondu^ 


to  each  request  within  the  time 
limitations  of  the  FOIA. 

(2)  Other  than  statutory  denials,  there 
are  six  other  reasons  for  not  complying 
with  a  request  for  a  record: 

(i)  The  request  is  transferred  to 
another  DoD  Component  or  Federal 
agency. 

(ii]  The  request  is  withdrawn  by  the 
requester. 

(iii)  The  information  requested  is  not  a 
record  within  the  meaning  of  the  FOIA 
and  S  295.3(a)  of  this  part. 

(iv)  A  record  has  not  been  described 
with  sufficient  partictdarity  to  enable 
those  that  OIG  to  locate  it  by  conducting 
a  reasonable  search. 

(v]  The  requester  has  failed 
unreasonably  to  comply  with  the 
procedural  requirements,  including  the 
payment  of  fees,  imposed  by  32  CFR 
part  286  and  this  part. 

(vi)  The  OIG  has  determined  through 
knowledge  of  its  files  and  reasonable 
search  e^orts  that  it  neither  controls  nor 
possesses  the  requested  record. 

(3)  Initial  determinations  to  release  or 
deny  a  record  normally  will  be  made 
and  the  decision  reported  to  the 
requester  within  10  working  days, 
provided  that  the  requester  has 
complied  with  the  preliminary 
procedural  requirements. 

(4)  WThen  requests  are  denied  in  whole 
in  part,  the  requester  will  be  informed  In 
writing  of  the  reasons  for  the  denial,  the 
identity  of  the  official  making  the  denial, 
the  right  of  appeal  of  the  decision,  and 
the  identity  and  address  of  the  official  to 
whom  an  appeal  may  be  made. 

(5)  The  explanation  of  the  substantive 
basis  for  a  denial  will  include  specific 
citation  oi  the  statutory  exemption 
applied  under  provisions  of  the  FOIA. 
Mere  reference  to  a  classification  or  to  a 
"For  Official  Use  Only"  marking  will  not 
constitute  a  basis  for  invoking  an 
exemption.  When  the  initial  denial  is 
based  in  whole  or  in  ptirt  on  a  sectuity 
classification,  the  explanation  will 
include  a  summary  of  the  applicable 
criteria  for  the  classification. 

(h)  Denial  Tests.  (1)  To  deny  a 
requested  record  that  is  in  the 
possession  and  control  of  the  OIG,  it 
must  be  determined  that  the  record  is 
included  in  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure  as  provided  by 
the  FOIA  and  outlined  in  chapter  III  of 
DoD  5400.7-R  (32  CFR  part  286),  and  this 
part.  No  OIG  record  may  be  otherwise 
withheld  from  the  pubhc,  whether  in 
whole  or  in  part  except  as  determined 
by  the  designated  IDAs  in  accordance 
with  FOIA  exemptions. 

(2)  Although  portions  of  some  records 
may  be  denied,  the  remaining 
reasonably  segregable  portions  will  be 


released  to  the  requester  when  it  can  be 
assumed  that  a  skillful  and 
knowledgeable  person  could  not 
reconstruct  the  excised  information. 
When  a  record  is  denied  in  whole,  the 
IDA  will  advise  the  requester  of  that 
determination. 

(i)  Extension  of  Time.  (1)  In  unusual 
circumstances,  responsive  records  may 
be  located  by  the  office  having 
custodianship  over  the  record,  but  the 
records  can  not  be  made  immediately 
available  to  the  FOIA/PA  Division,  or 
the  FOIA/PA  Division  can  not  make 
them  immediately  available  to  the 
requester.  The  unusual  circumstances 
justifying  the  delay  will  be  the  result  of 
the  following: 

(i)  The  requested  record  is  located  in 
whole  or  in  part  at  another  geographic 
location  than  that  of  the  FOIA/PA 
Division. 

(ii)  The  request  requires  the  collection 
and/or  evaluation  of  a  substantial 
number  of  records. 

(iii)  Consultation  is  required  with 
other  DoD  Components  or  agencies 
having  substantial  interest  in  the  subject 
matter  to  determine  whether  the  records 
requested  are  exempt  from  disclosure  in 
whole  or  in  part  under  provisions  of  the 
FOIA  and  this  Part  or  should  be 
released  as  a  matter  of  discretion. 

(2)  In  any  such  event,  efforts  will  be 
made  to  negotiate  an  informal  extension 
in  time  with  the  requester  by  the  FOIA/ 
PA  Division.  If  the  requester  chooses  not 
to  agree  informally  to  an  extension  in 
time,  a  written  explanation  of  the 
reasons  for  delay  will  be  provided  to  the 
requester  and  the  requester  will  be 
asked  to  await  a  substantive  response 
by  an  anticipated  date. 

(j)  Fee  Assessments.  (1)  When  it  is 
determined  that  the  fees  assessable  to  a 
request  undergoing  final  processing  may 
exceed  the  limit  established  by  the 
requester,  or  may  be  in  excess  of  $250, 
the  processing  will  be  discontinued  and 
the  requester  notified  so  that  he/she 
may  advise  of  his/her  desire  to 
continue. 

(2)  If  a  "good  faith"  deposit  is 
required,  the  requester  will  be  allowed  a 
reasonable  time  (generally  30  calendar 
days)  in  which  to  provide  payment  If 
the  requester  fails  to  provide  the  "good 
faith"  deposit  within  the  time  allowed, 
the  request  will  be  closed  and  the 
requester  so  notified. 

(3)  In  all  other  cases,  the  requester 
will  be  notified  of  any  fees  due  at  the 
time  the  requested  records  are  provided 
to  the  requester,  and  allowed  a 
reasonable  time  (generally  30  calendar 
days)  in  which  to  pay  the  fees. 

(4)  If  the  requester  fails  to  pay  the  fees 
in  the  time  allowed,  a  notice  of 
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nonpayment  will  be  placed  in  the  formal 
control  system  and  no  further  FOIA 
requests  from  the  requester  will  be 
honored  until  the  fees  have  been  paid, 
(k)  Records  on  Non-U.S.  Government 
Sources.  (1)  When  it  is  determined  that 
the  records  or  data  contained  within  the 
records  responsive  to  a  request  were 
obtained  from  a  oon-U.S.  Government 
source  by  the  OIG.  and  the  requester  is 
not  the  submitter  of  the  non-U.S. 
Government  record  nor  acting  as  the 
submitter's  representative;  and  it  is 
further  determined  the  source  or 
submitter  may  have  a  valid  objection  to 
release  of  the  material,  the  submitter 
will  be  promptly  notified  of  the  request 
and  afforded  a  reasonable  time 
(generally  30  calendar  days)  to  present 
any  objections  to  the  release. 

(2)  This  procedure  Is  required  for 
those  FOIA  requests  for  data  not 
deemed  dearly  exempt  from  disclosure 
under  exemption  (bK4).  U,  for  example, 
the  record  or  data  was  submitted  by  the 
non-U.S.  Government  source  with  the 
actual  or  presumptive  knowledge  of  4e 
source,  and  established  that  it  would  be 
made  available  to  the  public  upon 
request,  there  is  no  requirement  to  notify 
the  source. 

(3)  All  objections  will  be  evaluated. 
When  a  substantial  issue  has  been 
raised,  the  OIG  may  seek  additional 
information  and  a^ord  the  source  and 
requester  teasonable  opportunities  ts 
present  their  argoments  on  the  legal  and 
substantive  issues  involved  prior  to 
making  a  determination. 

(4)  The  OIG  will  not  ordinarily 
exercise  its  discretionary  authority  to 
release  information  clearly  meeting  the 
exemption  {b}[4)  criteria.  Further,  the 
final  decision  to  disclose  information 
not  deemed  to  dearly  meet  exemption 
(bK4)  criteria  will  be  made  by  an  official 
equivalent  in  rank  or  greater  to  the 
official  who  would  make  die  dedsion  to 
withhold  that  data  voder  a  FOIA  appeal. 

(5)  When  the  source  or  submitter 
advises  of  the  intent  to  seek  a 
restraining  order  or  to  take  court  action 
to  prevent  release  of  the  data,  the 
requester  will  be  notified  and  action  wlU 
not  be  taken  on  the  reqaest  until  after 
the  outcoBie  of  the  court  action  is 
known.  When  the  requester  brings  court 
action  to  compel  disclosure,  the  source 
shall  be  promptly  notified  of  this  actioa. 

(6)  These  procedures  also  apply  to 
any  non-U.S.  Government  record  in  the 
possession  and  control  of  tiie  OiG  from 
mriti-national  organizations,  such  as  the 
North  Atlantic  Treaty  Organization 
(NATO)  and  the  North  American 
Aerospace  Defense  Command 
(NORAD),  or  foreign  governments. 
Coordination  uf  such  POIA  reqtiests 
with  forei^  governments  wifl  be  made 


through  the  Department  of  State  by  the 
FOIA/PA  Division. 

(1)  Coordination  With  Department  of 
Justice.  (1)  Where  the  custodian  of  an 
OIG  element  determines  that  records 
responsive  to  a  FOIA  request  are 
pertinent  to  pending  or  potential 
litigation  involving  die  United  States, 
the  FOlAyPA  POC  for  the  element  shall 
promptly  notify  the  FOIA/PA  Division 
so  that  the  necessary  coordination  can 
be  effeded  with  the  Office  of  General 
Counsel  (OGC)  representative  to  the  IG. 

(2)  The  OGC  representative  shall 
effect  all  necessary  coordination  with 
the  United  States  Attorney  and/or 
Department  of  |ustice  prior  to  any 
release  of  such  records. 

(m)  Procedures  for  Appeals,  (1)  A 
requester  may  appeal  the  initial  dedsion 
to  deny  access  to  requested  records,  in 
v\rriting.  to  the  designated  OIG  Appellate 
Authority.  The  requester  may  also 
appeal  a  no  record  determination,  any 
fees  assessed  and  the  denial  of  a 
request  for  waiver/reduction  of  fees.  All 
such  appeals  should  be  made  no  later 
than  60  calendar  days  after  the  date  of 
the  initial  denial  letter  or  letter  of 
advisement  regarding  fees. 

(2)  All  appeals  should  provide 
sufTicient  mformation  and  justification 
upon  which  a  determination  may  be 
made  by  the  Appellate  Authority  as  to 
whedier  to  ^rant  or  deny  the  appeal:  or. 
in  the  event  of  a  **no  record 
determination"  sufficient  information 
and/or  justification  upon  which 
additional  record  searches  may  be 
based.  A  copy  of  the  initial  request  and 
initial  denial  and  "no  record"  or  fee 
adviseraoit  letter  should  be  included. 

(3)  The  FOIA/PA  Division  admhiisters 
the  appeals  for  the  Appellate  Authority. 
All  appeals  should  be  addressed  to  die 
Assistant  Director,  FOIA/PA  Division. 
OAIG  for  investigations,  400  Army  Navy 
Drive,  Arlington.  VA  22202-2884. 

{4)  Upon  receipt  in  the  FOIA/PA 
Division,  the  appeal  will  be  assigned  a 
control  number,  logged,  and  prepared 
for  provision  to  the  Appellate  Authority 
for  a  final  determination.  Receipt  wiU  be 
acknowledged  in  writing  within  10 
working  days  and  the  requester  advised 
of  any  additional  time  m«ded  due  to  die 
unusual  circumstances  described  in 
S  295.7(1)  of  diis  part. 

(5)  If  additional  time  is  required,  the 
final  decision  may  be  delayed  for  the 
number  of  working  days  (not  to  exceed 
10)  that  were  not  used  a»  edditkmal  time 
for  responding  to  the  initial  req«est  If 
no  additional  tiaie  is  required,  the 
requester  wfll  be  advised  in  writing  of 
the  final  decision  within  20  working 
days. 

(6)  If  the  appeal  Is  approved  in  part  or 
in  whole,  or  responsive  records  located 


upon  additional  search,  the  requester 
will  be  informed  and  promptly  provided 
any  records  determined  to  be  releasable. 

(7)  If  "no  records"  can  be  located  in 
response  to  the  appeal,  the  requester 
will  be  informed  that  no  records  were 
located,  of  die  identity  of  the  offidal 
making  the  final  determination,  and  of 
the  right  to  judicial  review. 

(8)  If  die  appeal  of  the  initial  denial  of 
responsive  records  is  denied  in  part  or 
in  whole,  the  requester  will  be  advised 
of  the  appHcable  statutory  exemption  or 
exemptions  invoked  under  the 
provisions  of  die  FOIA  for  the  denial 
the  identity  of  the  official  making  the 
final  determination,  that  meaningful 
portions  of  any  denied  records  were  not 
reasonably  segregable.  and  of  the  right 
to  judicial  review. 

(9)  When  the  final  refusal  is  based  in 
whole  or  in  part  on  a  security 
classification,  the  explanation  shall 
indude  a  determination  that  die  record 
meets  the  died  criteria  and  rationale  of 
the  governing  Executive  Order,  and  diat 
this  determinatran  is  based  on  a 
declassification  review,  with  an 
explanation  of  how  that  review 
confirmed  the  continuing  validity  of  the 
security  classification. 

(10)  Final  refusal  involving  issues  not 
previously  resolved  or  that  the  OIG 
knows  to  be  inconsistent  with  rulings  of 
other  OoD  components  ordinariiy  will 
not  be  made  before  consultation  wMi 
the  Assistant  General  Counsel  (Fiscal 
and  Inspector  General),  OGC  DoD. 

(11)  Tentative  dedsions  to  deny 
records  that  raise  new  or  significant 
legal  issues  of  potential  significance  to 
other  agencies  of  the  Government  shall 
be  provided  to  the  Department  of 
Justice.  Attn:  Office  of  Legal  Policy. 
Office  of  Inforraation  and  Policy, 
Washington,  DC  20S30  after 
coordination  with  the  Assistant  General 
Counsel  (Fiscal  and  Inspector  General). 
OGC.  DoD. 

The  FOLA  Annual  Report,  assigned 
Report  Conti^l  System  DD-PA  (A)  1365. 
will  be  prepared  by  the  FOIA/PA 
Division  for  the  preceding  calendar  year 
and  submitted  to  the  Assistant 
Secretary  of  Defense  (PA)  on  or  before 
February- 1  of  each  year.  Hie  report  will 
be  compiled  and  formatted  va 
accordance  with  chapter  VII.  DoO 
5400.7-R  (32  CFR  part  286). 


S29S4 

(a)  The  organization  of  the  OIG 
inckides  the  Headquarters  located  in 
Arlington,  Virginia,  consisting  of  the 
Inspector  General.  Deputy  Inspedor 
General,  the  Offices  of  the  Assistant 


49702         Federal  Register  /  Vol.  56.  No.  190  /  Tuesday.  October  1,  1991  /  Rules  and  Regulations 


Inspector  General  (AIG)  for  Analysis 
and  FoUowup,  the  AIG  for  Audit  Policy 
and  Oversight,  the  AIG  for  Auditing 
with  its  subordinate  field  elements 
located  throughout  the  Continental 
United  States  (CONUS),  the  AIG  for 
investigations  with  its  field  elements 
located  throughout  the  CONUS  and 
Europe,  the  AIG  for  Administration  and 
Information  Management,  the  AIG  for 
Departmental  Inquiries,  the  AIG  for 
Inspections,  and  the  Director,  IG 
Regional  Office-Europe  (IGROE)  located 
in  Wiesbaden.  Germany.  The  IGROE 
has  representatives  assigned  from  the 
Offices  of  the  AIG  for  Investigations,  the 
AIG  for  Inspections,  the  AIG  for 
Auditing  and  the  AIG  for  Departmental 
Inquiries,  who  fulfill  the  missions  of 
their  respective  components. 

(b)  The  "Organization  and  Staff 
Listing"  (Inspector  General,  Defense  List 
(IGDL)  1400.7)."  provides  organization 
charts  for  the  OIG  elements  and  mailing 
addresses  of  all  OIG  operating  locations 
and  will  be  made  available  to  the  public 
upon  written  request. 

(c)  As  an  independent  and  objective 
office  in  the  Department  of  Defense 
(DoD)  the  mission  of  the  OIG  is  to: 

(1)  Conduct,  supervise,  monitor,  and 
initiate  audits,  inspections  and 
investigations  relating  to  programs  and 
operations  of  the  DoD. 

(2)  Provide  leadership  and 
coordination  and  recommend  policies 
for  activities  designed  to  promote 
economy,  efficiency,  and  effectiveness 
in  the  administration  of.  and  to  prevent 
and  detect  fraud  and  abuse  in.  such 
programs  and  operations. 

(3)  Provide  a  means  for  keeping  the 
Secretary  of  Defense  and  the  Congress 
fully  and  currently  informed  about 
problems  and  deficiencies  relating  to  the 
administration  of  such  programs  and 
operations  and  the  necessity  for  and 
progress  of  corrective  action. 

(4)  Further  information  regarding  the 
responsibilities  and  functions  of  the  IG 
is  encompassed  in  Public  Law  95-452, 
the  "Inspector  General  Act  of  1978."  as 
amended  and  32  CFR  part  373. 

Appendix  A  to  Part  295— For  Official 
Use  Only  (FOUO) 

/.  General  Provisions 

A.  General 

Information  that  has  not  been  given  a 
security  classiflcation  pursuant  to  the  criteria 
of  an  Executive  Order,  but  which  may  be 
withheld  from  the  public  for  one  or  more  of 
the  reasons  cited  in  FOIA  exemptions  (b)(2) 
through  (b)(9)  shall  be  considered  as  being 
for  official  use  only.  No  other  material  shall 
be  considered  or  marked  "For  Official  Use 
Only"  (FOUO),  and  FOUO  is  not  authorized 


as  an  anemic  form  of  classification  to  protect 
national  security  interests. 

B.  Prior  FOUO  Application 

The  prior  application  of  FOUO  markings  is 
not  a  conclusive  basis  for  withholding  a 
record  that  is  requested  under  the  FOIA. 
When  such  a  record  is  requested,  the 
information  in  it  shall  be  evaluated  to 
determine  whether,  under  current 
circumstances,  FOIA  exemptions  apply  in 
withholding  the  record  or  portions  of  it.  If  any 
exemption  or  exemptions  apply  or  applies,  it 
may  nonetheless  be  released  when  it  is 
determined  that  no  governmental  interest  will 
be  jeopardized  by  its  release. 

C.  Historical  Papers 

Records  such  as  notes,  working  papers,  and 
drafts  retained  as  historical  evidence  of 
actions  enjoy  no  special  status  apart  from  the 
exemptions  under  the  FOIA. 

D.  Time  to  Mark  Records 

The  marking  of  records  at  the  time  of  their 
creation  provides  notice  of  FOUO  content 
and  facilitates  review  when  a  record  is 
requested  under  the  FOIA.  Record*  requested 
under  the  FOIA  that  do  not  bear  such 
markings,  shall  not  be  assumed  to  be 
releasable  without  examination  for  the 
presence  of  information  that  requires 
continued  protection  and  qualifies  as  exempt 
from  public  release. 

E.  Distribution  Statement 

Information  in  a  technical  docimient  that 
requires  a  distribution  statement  pursuant  to 
DoD  Directive  5230.24,"  "Distribution 
Statements  on  Technical  Documents",  shall 
bear  that  statement  and  may  be  marked 
FOUO,  as  appropriate. 

//.  Markings 

A.  Location  of  Markings 

(1)  An  unclassified  document  containing 
FOUO  information  shall  be  marked  "For 
Official  Use  Only"  at  the  bottom  on  the 
outside  of  the  front  cover  (if  any),  on  each 
page  continuing  FOUO  information,  and  on 
the  outside  of  the  back  cover  (if  any). 

(2)  Within  a  classified  document,  an 
individual  page  that  contains  both  FOUO  and 
classified  information  shall  be  marked  at  the 
top  and  bottom  with  the  highest  security 
classification  of  information  appearing  on  the 
page. 

(3)  Within  a  classified  document,  an 
individual  page  that  contains  FOUO 
information  but  no  classified  information 
shall  be  marked  "For  Official  Use  Only"  at 
the  bottom  of  the  page. 

(4)  Other  records,  such  as,  photographs, 
films,  tapes,  or  slides,  shall  be  marked  "For 
Official  Use  Only"  or  "FOUO"  in  a  manner 
that  ensures  that  a  recipient  or  viewer  is 
aware  of  the  status  of  the  information 
therein. 

(5)  The  FOUO  material  transmitted  outside 
the  Department  of  Defense  requires 
application  of  an  expanded  marking  to 
explain  the  significance  of  the  FOUO 
marking.  This  may  be  accomplished  by  typing 


or  stamping  the  following  statement  on  the 
record  prior  to  transfer: 
This  document  contains  information 
EXEMPT  FROM  MANDATORY 

DISCLOSURE 
under  the  FOIA.  Exemptions apply 

///.  Dissemination  and  Transmission 

A.  Release  and  Transmission  Procedures 

Until  FOUO  status  is  terminated,  the 
release  and  transmission  instructions  that 
follow  apply: 

(1)  The  FOUO  information  may  be 
disseminated  within  DoD  Components  and 
between  officials  of  DoD  Components  and 
DoD  contractors,  consultants,  and  grantees  to 
conduct  official  business  for  the  Department 
of  Defense.  Recipients  shall  be  made  aware 
of  the  status  of  such  information,  and 
transmission  shall  be  by  means  that  preclude 
unauthorized  public  disclosure.  Transmittal 
documents  shall  call  attention  to  the  presence 
of  FOUO  attachments. 

(2)  The  DoD  holders  of  FOUO  information 
are  authorized  to  convey  such  information  to 
officials  in  other  departments  and  agencies  of 
the  executive  and  judicial  branches  to  fulfill  a 
Government  function,  except  to  the  extent 
prohibited  by  the  Privacy  Act.  Records  thus 
transmitted  shall  be  marked  "For  Official  Use 
Only",  and  the  recipient  shall  be  advised  that 
the  information  has  been  exempted  from 
public  disclosure,  pursuant  to  the  FOIA,  and 
that  special  handling  instructions  do  or  do 
not  apply. 

(3)  Release  of  FOUO  information  to 
Members  of  Congress  is  governed  by  DoD 
Directive  5400.4,*  "Provision  of  Information 
to  Congress".  Release  to  the  GAO  is 
governed  by  DoD  Directive  7650.1,'  "General 
Accounting  Office  Access  to  Records". 
Records  released  to  the  Congress  or  GAO 
should  be  reviewed  to  determine  whether  the 
information  warrants  FOUO  status.  If  not, 
prior  FOUO  markings  shall  \x  removed  or 
effaced.  If  withholding  criteria  are  met,  the 
records  shall  be  marked  FOUO  and  the 
recipient  provided  an  explanation  for  such 
exemption  and  marking.  Alternatively,  the 
recipient  may  be  requested,  without  marking 
the  record,  to  protect  against  its  public 
disclosure  for  reasons  that  are  explained. 

B.  Transporting  FOUO  Information 

Records  containing  FOUO  information 
shall  be  transported  in  a  manner  that 
precludes  disclosure  of  the  contents.  When 
not  commingled  with  classified  information, 
FOUO  information  may  be  sent  via  first-class 
mail  or  parcel  post.  Bulky  shipments,  such  as 
distributions  of  FOUO  Directives  or  testing 
materials,  that  otherwise  qualify  under  postal 
regulations  may  be  sent  by  fourth-class  mail. 

C.  Electrically  Transmitted  Messages 

Each  pari  of  electrically  transmitted 
messages  containing  FOUO  information  shall 
be  marked  appropriately.  Unclassified 
messages  containing  FOUO  information  shall 
contain  the  abbreviated  "FOUO"  before  the 
beginning  of  the  text.  Such  messages  shall  be 
transmitted  in  accordance  with 


•  See  footnote  1  to  |  29S.S(i). 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  S2S5  Port 
Royal  Road.  Springfield.  VA  22161. 


*  S«e  footnote  1  to  secUon  IZ.  of  this  appendix. 
'  See  footnote  1  to  section  \£.  of  this  appendix. 
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conuBunication*  security  procedures  iirACP- 
121  (United  Sutes  SH(^>lement  1)  for  FOUO 
infonnatioa 

IV.  Safeguarding  FOUO  Information 

A.  During  Duty  Hours 

During  normal  working  hours,  records 
determined  to  be  FOUO  shall  be  placed  in  an 
out-of-sight  location  if  the  work  area  is 
accessible  to  non-governmental  personneL 

B.  During  N<M-Duty  Hours 

At  the  dose  of  bushtess,  FOUO  records 
shall  be  stored  so  as  to  preclude 
unauthorited  access.  Filing  such  material 
with  other  unclassified  records  in  unlocked 
files  or  desks,  etc  is  adequate  when  normal 
U.S.  Covenuneat  or  govemment-oontractor 
internal  building  security  is  provided  during 
nonduty  hours.  When  such  internal  security 
otnitrol  is  not  exercised,  locked  buildings  or 
rooms  normally  provide  adequate  after-hours 
protection.  If  such  protection  is  not 
considered  adequate.  FOUO  material  shall  be 
stored  in  lodced  receptades  such  as  file 
cabinets,  desks,  or  bookcases.  FOUO  records 
that  are  subject  to  the  provisions  of  Public 
Law  86-36.  National  Security  A^ncy  Act 
shall  meet  the  safeguards  outlined  for  that 
group  of  records. 

V.  Termination.  Disposal  and  Unauthorizad 
Disdosuna 

A.  Terminatioa 

The  originator  or  other  component 
audrarity,  e.g..  initial  denial  and  appdlate 
au^orities.  shall  terminate  *Tor  O^dal  Use 
Only"  markings  or  status  when 
circumstances  indicate  that  the  information 
no  longer  requires  protection  from  public 
disclosure.  When  FOUO  status  is  terminated, 
all  known  holders  shall  be  notified,  to  the 
extent  practical.  Upon  notification,  holders 
shall  effaoe  or  remove  the  Tor  Offidal  Use 
Only"  markings,  but  records  in  file  or  storage 
need  not  be  retrieved  solely  for  that  puipose. 

B.  Disposal 

(t)  Nonrecord  copies  of  FOUO  materials 
may  be  destroyed  by  tearing  each  copy  into 
pieces  to  prechide  reconstructing,  and  placing 
them  in  regular  trash  containers.  When  local 
circumstances  or  experience  indicates  that 
this  destruction  method  is  not  sufTiciently 
protective  of  FOUO  ioformatioa.  local 
authorities  may  direct  other  methods  but  give 
due  consideration  to  the  additional  expense 
balanced  against  the  degree  of  sensitivity  of 
the  type  of  FOUO  iniiaimatioB  contained  in 
the  records. 

(2)  Record  copies  of  FOUO  docmnents 
shall  be  disposed  of  in  accordance  with  the 
disposal  standards  established  under  44 
\iS.Q.  Chapter  33,  as  implemented  by 
Inspector  General  Defense  Manual  (ICDM) 
S015.2.*  "Records  Management  Program". 


C.  Unauthorized  Disclosure 

The  unauthorized  disclosure  of  FOUO 
records  does  not  constitute  an  unauthorized 
disclosure  of  DoD  information  dassified  for 
security  purposes.  Appropriate 
administrative  action  shall  be  taken, 
however,  to  fix  responsibility  for 
unauthorized  disclosure  whenever  feasible. 
and  appropriate  disciplinary  action  shall  be 
taken  against  those  responsible. 
Unauthorized  disdosure  of  FOUO 
information  that  a  protected  by  the  Privacy 
Act  may  also  result  in  civil  and  criminal 
sanctions  against  responsible  persons.  The 
DoD  Component  that  onginated  the  FOUO 
information  shall  be  mformed  of  its 
unauthorized  disclosure. 

Appendix  B  to  Part  295 — Exempdon* 

/.  General 

The  exemptions  listed  apply  to  categories 
of  records  that  may  be  withheld  in  whole  or 
in  pari  from  public  disdosure,  unless 
othenvise  prescribed  by  law.  A  discretionary 
release  (see  also  S  295.5(e)  of  this  pari]  to  one 
requester  may  preclude  the  withholding  of 
the  same  record  under  a  FOIA  exemption  if 
the  record  is  subsequently  requested  by 
someone  else.  In  applying  the  exemptions, 
the  identity  of  the  requester  and  the  purpose 
for  which  the  record  is  sought  are  irrelevant 
with  the  exception  that  an  exemption  may 
not  be  invoked  where  the  pariicular  interest 
to  be  protected  is  the  requester's  interest.  The 
examples  provided  of  the  types  of  records 
that  may  t>e  exempted  from  release  are  not  at 
all  inclusive. 

//.  FOIA  Exemptions 
A.  Exemption  {b){l). 

lliose  properly  and  currendy  dassified  ia 
the  interest  of  national  defease  or  foreign 
policy,  as  specifically  authorized  under  the 
criteria  established  by  executive  order  and 
implemented  by  regulations,  such  as  DoD 
5200.1-R  '  (32  CFR  part  159a).  •■Information 
Security  Program  Regulation".  Although 
material  is  not  dassified  at  the  time  of  the 
FOIA  request  a  ciassificatioD  review  may  be 
underiakJen  to  determine  whether  the 
information  should  be  classified.  The 
procedures  in  DoD  5200.1-R.  section  2-204t 
apply.  In  addition,  this  exemption  shall  tw 
invoked  when  the  following  situations  are 
apparent: 

(1}  The  fact  of  the  existence  or 
nonexistence  of  a  record  would  itself  reveal 
clussiFied  information.  In  this  situation,  the 
OIG  shall  neither  confirm  nor  deny  the 
existence  or  nonexistence  of  the  record  being 
requested.  A  "refusal  to  confirm  or  deny" 
response  will  be  used  consistently,  not  only 
when  a  record  exists,  but  also  when  a  record 
does  not  exist  Otherwise,  the  pattern  of 
using  a  "no  record"  response  when  a  record 
does  not  exist  will  itseljf  disdose  national 
security  information. 

(2j  Information  that  concerns  one  or  more 
of  the  dassificatjon  categories  establislted  bjr 
executive  order  and  DoD  S20ai-R  (32  CFR 
pari  lS9a]  shall  be  dassified  if  its 


*  Copies  najr  be  obitained  if  needed  from  ti>a 
Information  sod  Opscahoai  &<ippon  Diractorala. 
Publications  MaoafBOwal  Brutcfa.  roea  420.  400 
Army  Na%y  Oitva.  Arltagtoa  VA  22202-2064. 


'  Copies  OMjr.  be  obtained,  at  cost  frsn  ito 
Natiooal  Tednleal  inioraaltaB  Servlca.  8285  Part 
Royal  Road.  ^artqfMd.  VA  ZXmi. 


unauthorixed  disdoeMre.  eMiier  by  Maetf  or  in 
the  context  of  other  infonnation.  wsewebly 

could  be  expected  to  cause  damage  lo  (he 
national  security. 

B.  Exemption  (b)t2] 

Those  related  solely  to  the  internal 
personnel  rules  and  practices  of  OnO  or  the 
OIG.  This  exemption  has  two  profiles,  high 
(b)(2)  and  low  (b)(2j. 

(1)  Records  qualifying  under  high  (b)(2)  are 
those  containing  or  constituting  statutes, 
rules,  regulations,  orders,  manuals,  directives, 
and  instructions  the  release  of  which  would 
allow  drcumvention  of  these  records,  thereby 
substantially  hindering  the  effective 
performance  of  a  significant  function  of  the 
DoD  or  OIG.  Examples  Indude: 

(a)  Those  operating  rules,  guidelines,  at^ 
manuals,  for  DoD  and  OIG  investigators, 
inspectors,  auditors,  or  examiners  that  roust 
remain  privileged  in  order  for  the  OIG  to 
fuinil  a  legal  requirement. 

(b)  Personnel  and  other  administrative 
matters,  such  as  examination  que.%tions  and 
answers  used  in  training  courses  or  in  the 
determination  of  the  qualification  of 
candidates  for  employment  entrance  on  duty, 
advancement  or  promoti'Mi. 

(c)  Computer  software  meeting  the 
standards  of  {  295.3(c)  of  this  part  the 
release  of  which  wouki  allow  circumvention 
of  a  statute  or  DoD  rules,  regulations,  orders, 
manuals,  directives,  or  instructions.  In  this 
situatioa  the  use  of  the  software  must  be 
closely  examined  to  ensure  a  ctrcomvention 
possibility  exists. 

(2)  Records  qualifying  under  the  low  (bM2) 
profile  are  those  that  are  trivial  and 
housekeeping  In  nature  for  which  there  is  ao 
legitimate  public  interest  or  benefit  to  t>e 
gained  by  release,  and  it  would  constitute  an 
administrative  burden  to  prooew  <iw  reqeeet 
in  order  to  disdose  the  recoads.  Bxeapin 
indode:  rules  of  personnel's  use  of  parking 
facilities  or  regulation  of  lunch  hours, 
statements  of  policy  as  to  sick  leave,  and 
trivial  administrative  data  such  as  file 
numbers,  mail  routing  stamps,  initials,  data 
processing  ttotations.  brief  references  to 
previous  communications,  and  other  like 
administrative  markings. 

C.  Exemption  (bK3) 

Those  coBceming  matters  that  a  statute 

spedtically  exempts  from  disclosure  by  terms 
that  permit  no  discretion  on  the  issue,  or  in 
accordance  with  criteria  established  by  that 
statute  for  withholding  or  referring  to 
particular  types  of  matters  to  be  withheld. 
Examples  of  statutes  are: 

(1)  National  SecMit|r  Afsncy  Act 
information  exemptlao.  hibhc  Law  86-36, 
sections. 

(2)  Patent  Secrecy,  »5  U.&C  IBl-loa.  Any 
records  containing  information  relating  to 
inventions  that  are  the  subject  of  patent 
applications  on  which  Patent  Secrecy  Orders 
have  been  issued. 

(3)  Restricted  DaU  and  Formeriy  Restrided 
Data.  42  U.S.C  2162. 

(4)  Comroanication  tntelligenca.  \%  U.S.C 

(5)  Aothority  to  Withhold  htm  Public 
Disdosure  Ceitaia  Todmical  Data,  10  y}.%JC. 

130,  and  32  CFR  part  250. 
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(6J  Confidentiality  of  Medical  Quality 
Records:  Qualified  Immunity  Participants.  10 
U.S.C.  1102. 

(7)  Physical  Protection  of  Special  Nuclear 
Material:  Limitation  on  Dissemination  of 
Unclassified  Information.  10  U.S.C.  128. 

(8)  Protection  of  Intelligence  Sources  and 
Methods.  50  U.S.C.  403(d)(3). 

n.  Exemption  (b)(4) 

Those  containing  trade  secrets  or 
commercial  or  financial  information  that  the 
OIG  receives  from  a  person  or  organization 
outside  the  Government  with  the 
understanding  that  the  information  or  record 
will  be  retained  on  a  privileged  or 
confidential  basis  in  accordance  with  the 
customary  handling  of  such  records.  Records 
within  the  exemption  must  contain  trade 
secrets,  or  commercial  or  financial  records, 
the  disclosure  of  which  is  likely  to  cause 
substantial  harm  to  the  competitive  position 
of  the  source  providing  the  information: 
impair  the  Government's  abihty  to  obtain 
necessary  information  in  the  future:  or  impair 
some  other  legitimate  Government  interest. 
Examples  include: 

(1)  Commercial  or  financial  information 
received  in  confidence  in  connection  with 
loans,  bids,  contracts,  or  proposals,  as  well 
as  other  information  received  in  confidence 
or  privileged,  such  as  trade  secrets, 
inventions,  discoveries,  or  other  proprietary 
data.  See  also  32  CFR  part  286h,  "Release  of 
Acquisition-Related  Information". 

(2)  Statistical  data  and  commercial  or 
financial  information  concerning  contract 
performance,  income,  profits,  losses,  and 
expenditures,  if  offered  and  received  in 
confidence  from  a  contractor  or  potential 
contractor. 

(3)  Personal  statements  given  in  the  course 
of  inspections,  investigations,  or  audits,  when 
such  statements  are  received  in  confidence 
from  the  individual  and  retained  in 
confidence  because  they  reveal  trade  secrets 
or  commercial  or  financial  information 
normally  considered  confidential  or 
privileged. 

(4)  Financial  data  provided  in  confidence 
by  private  employers  in  connection  with 
locality  wage  surveys  that  are  used  to  fix  and 
adjust  pay  schedules  applicable  to  the 
prevailing  wage  rate  of  employees  within  the 
Department  of  Defense. 

(5)  Scientific  and  manufacturing  processes 
or  developments  concerning  technical  or 
scientific  data  or  other  information  submitted 
with  an  application  for  a  research  grant,  or 
vith  a  report  while  research  is  in  progress. 

(6)  Technical  or  scientific  data  developed 
bv  a  contractor  or  subcontractor  exclusively 
tt  private  expense,  and  technical  or  scientific 
diita  developed  in  part  with  Federal  funds 
and  in  part  at  private  expense,  wherein  the 
contractor  or  subcontractor  has  retained 
legitimate  proprietary  interest  in  such  data  in 
accordance  with  title  10.  U.S.C.  2320-2321 
and  DoD  Federal  Acquisition  Regulation 
Supplement  (DEARS),  subpart  27.4  (see 
section  C.(5)  of  this  appendix). 

(7)  Computer  software  meeting  the 
conditions  of  §  295.3(c).  which  is  copyrighted 
under  the  Copyright  Act  of  1976  (17  U.S.C. 
106).  the  disclosure  of  which  would  have  an 
adverse  impact  on  the  potential  market  value 
of  a  copyrighted  work. 


E.  Exemption  (b)(5) 

Except  as  provided  in  subsections  (2) 
through  (5).  below,  internal  advice, 
recommendations,  and  subjective 
evaluations,  as  contrasted  with  factual 
matters,  that  are  reflected  in  records 
pertaining  to  the  decision-making  process  of 
an  agency,  whether  within  or  among  agencies 
(as  defined  in  5  U.S.C.  552(e)).  DoD 
Components  or  OIG  components.  Also 
exempted  are  records  pertaining  to  attorney- 
client  privilege  and  the  attorney  work- 
product  privilege. 

(1)  Examples  include: 

(a)  The  nonfactual  portions  of  staff  papers, 
to  include  after-action  reports  and  situation 
reports  containing  staff  evaluations,  advice, 
opinions,  or  suggestions. 

(b)  Advice,  suggestions,  or  evaluations 
prepared  on  behalf  of  the  Department  of 
Defense  by  individual  consultants  or  by 
boards,  committees,  councils,  groups,  panels, 
conferences,  commissions,  task  forces,  or 
other  similar  groups  that  are  formed  for  the 
purpose  of  obtaining  advice  and 
recommendations. 

(c)  Those  non-factual  portions  or 
evaluations  by  DoD  or  OIG  Components 
personnel  of  contractors  and  their  products. 

(d)  Information  of  a  speculative,  tentative, 
or  evaluative  nature  of  such  matters  as 
proposed  plans  to  procure,  lease  or  otherwise 
acquire  and  dispose  of  materials,  real  estate, 
facilities  or  functions,  when  such  information 
would  provide  undue  or  unfair  competitive 
advantage  to  private  personal  interests  or 
would  impede  legitimate  Government 
functions. 

(e)  Trade  secret  or  other  confidential 
research  development,  or  commercial 
information  owned  by  the  Government, 
where  premature  release  is  likely  to  affect  the 
Government's  negotiating  position  or  other 
commercial  interests. 

(f)  Records  that  are  exchanged  among 
agency  personnel  and  within  and  among  DoD 
Components  or  agencies  as  part  of  the 
preparation  for  anticipated  administrative 
proceeding  by  an  agency  or  litigation  before 
any  Federal,  state,  or  military  court,  as  well 
as  records  that  qualify  for  the  attorney-client 
privilege. 

(g)  Those  portions  of  official  reports  of 
inspection,  reports  of  the  Inspector  General, 
audits,  investigations,  or  surveys  pertaining 
to  safety,  security,  or  the  internal 
management,  administration,  or  operation  of 
one  or  more  DoD  Components,  when  these 
rpcords  have  traditionally  been  treated  by 
the  courts  as  privileged  against  disclosure  in 
litigation. 

(h)  Computer  software  meeting  the 
standards  of  f  295.3(c),  which  is  deliberative 
in  nature,  the  disclosure  of  which  would 
inhibit  or  chill  the  decision-making  process. 
In  this  situation,  the  use  of  software  must  be 
closely  examined  to  ensure  its  deliberative 
nature. 

(i)  Planning,  programming,  and  budgetary 
information  which  is  involved  in  the  defense 
planning  and  resource  allocation  process. 

(2)  If  any  such  intra  or  interagency  record 
or  reasonably  segregable  portion  of  such 
record  hypothetically  would  be  made 
available  routinely  through  the  "discovery 
process"  in  the  course  of  litigation  with  the 


agency,  i.e.,  the  process  by  which  litigants 
obtain  information  from  each  other  that  is 
relevant  to  the  issues  in  a  trial  or  hearing, 
then  it  should  not  be  withheld  from  the 
general  public  even  though  discovery  has  not 
been  sought  in  actual  litigation.  If,  however, 
the  information  hypothetically  would  only  be 
made  available  through  the  discovery  process 
by  special  order  of  the  court  based  on  the 
particular  needs  of  a  litigant,  balanced 
against  the  interests  of  the  agency  in 
maintaining  its  confidentiality,  then  the 
record  or  document  need  not  be  made 
available  under  this  part.  Consult  with  legal 
counsel  to  determine  whether  exemption  5 
material  would  be  routinely  made  available 
through  the  discovery  process. 

(3)  Intra  or  interagency  memoranda  or 
letters  that  are  factual,  or  those  reasonably 
segregable  portions  that  are  factual,  are 
routinely  made  available  through 
"discovery,"  and  shall  be  made  available  to  a 
requester,  unless  the  factual  material  is 
otherwise  exempt  from  release,  inextricably 
intertwined  with  the  exempt  information,  so 
fragmented  as  to  be  uninformative,  or  so 
redundant  of  information  already  available  to 
the  requester  as  to  provide  no  new 
substantive  information. 

(4)  A  direction  or  order  from  a  superior  to  a 
subordinate,  though  contained  in  an  internal 
communication,  generally  cannot  be  withheld 
from  a  requester  if  it  constitutes  policy 
guidance  or  a  decision,  as  distinguished  from 
a  discussion  of  preliminary  matters  or  a 
request  for  information  or  advice  that  would 
compromise  the  decision-making  process. 

(5)  An  internal  communication  concerning 
a  decision  that  subsequently  has  been  made 
a  matter  of  public  record  must  be  made 
available  to  a  requester  when  the  rationale 
for  the  decision  is  expressly  adopted  or 
incorporated  by  reference  in  the  record 
containing  the  decision. 

F.  Exemption  (b)(6) 

Information  in  personnel  and  medical  files, 
as  well  as  similar  personal  information  in 
other  files,  that,  if  disclosed  to  the  requester 
would  result  in  a  clearly  unwarranted 
invasion  of  personal  privacy.  Release  of 
information  about  an  individual  contained  .n 
a  Privacy  Act  System  of  records  would 
constitute  a  clearly  unwarranted  invasion  of 
privacy  is  prohibited,  and  could  subject  the 
releaser  to  civil  and  criminal  penalties. 

(1)  Examples  of  other  files  containing 
personal  information  similar  to  that 
contained  in  personnel  and  medical  files 
include: 

(a)  Those  compiled  to  evaluate  or 
adjudicate  the  suitability  of  candidates  for 
civilian  employment  or  membership  in  the 
Armed  Forces,  and  the  eligibility  of 
individuals  (civilian,  military,  or  contractor 
employees)  for  security  clearances,  or  for 
access  to  particularly  sensitive  classified 
information. 

(b)  Files  containing  reports,  records,  and 
other  material  pertaining  'o  personnel 
matters  in  which  administrative  action, 
including  disciplinary  action,  may  be  taken. 

(2)  Home  addresses  are  normally  not 
releasable  without  the  consent  of  the 
individuals  concerned.  In  addition,  the 
release  of  lists  of  DoD  military  and  civilian 
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personnel'*  names  and  duty  addresses  who 
are  assigned  to  units  that  are  sensitive, 
routinely  deployable.  or  stationed  in  foreign 
territories  can  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(a)  Privacy  interest.  A  privacy  interest  may 
exist  in  personal  information  even  though  the 
information  has  been  disclosed  at  some  place 
and  time.  If  personal  information  is  not  freely 
available  from  sources  other  than  the  Federal 
Government,  a  privacy  interest  exists  in  its 
nondisclosure.  The  fact  that  the  Federal 
Government  expended  funds  to  prepare, 
index  and  maintain  records  on  personal 
information,  and  the  fact  that  a  requester 
invokes  FOIA  to  obtain  these  records 
indicates  the  information  is  not  freely 
available. 

(b)  F>ublished  telephone  directories, 
organizational  charts,  rosters  and  similar 
materials  for  personnel  assigned  to  units  that 
are  sensitive,  routinely  deployable,  or 
stationed  in  foreign  territories  are 
withholdable  under  this  exemption. 

(3)  This  exemption  shall  not  be  used  in  an 
attempt  to  protect  the  privacy  of  a  deceased 
person,  but  it  may  be  used  to  protect  the 
privacy  of  the  deceased  person's  family. 

(4)  Individuals'  personnel,  medical,  or 
similar  file  may  be  withheld  from  them  or 
their  designated  legal  representative  only  to 
the  extent  consistent  with  DoD  Directive 
5400.11  (32  CFR  part  286a). 

(5)  A  cleariy  unwarranted  invasion  of  the 
privacy  of  the  persons  identified  in  a 
personnel,  medical  or  similar  record  may 
constitute  a  basis  for  deleting  those 
reasonably  segregable  portions  of  that 
record,  even  when  providing  it  to  the  subject 
of  the  record.  When  withholding  personal 
information  from  the  subject  of  the  record, 
legal  counsel  should  first  be  consulted. 

G.  Exemption  (b)(7) 

Records  or  information  compiled  for  law 
enforcement  purposes;  i.e..  civil,  criminal,  or 
military  law,  including  the  implementation  of 
executive  orders  or  regulations  issued 
pursuant  to  law.  This  exemption  may  be 
invoked  to  prevent  disclosure  of  documents 
not  originally  created  for,  but  later  gathered 
for  law  enforcement  purposes. 

(1)  This  exemption  applies,  however,  only 
to  the  extent  that  production  of  such  law 
enforcement  records  or  information  could 
result  in  the  following: 

(a)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(b)  Would  deprive  a  person  of  the  right  to  a 
fair  trial  or  to  an  impartial  adjudication. 

(c)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  of  a  living  person,  including 
surviving  family  members  of  an  individual 
identified  in  such  a  record. 

(i)  This  exemption  also  applies  when  the 
fact  of  the  existence  or  nonexistence  of  a 
responsive  record  would  itself  reveal 
personally  private  information  and  the  public 
interest  in  disclosure  is  not  sufficient  to 
outweigh  the  privacy  interest.  In  this 
situation,  the  OIG  shall  neither  confirm  nor 
deny  the  existence  or  nonexistence  of  the 
record  being  requested. 

(ii)  A  "refusal  to  confirm  or  deny"  response 
must  be  used  consistently,  not  only  when  a 
record  exists,  but  also  when  a  record  does 


not  exist.  Otherwise,  the  pattern  of  using  a 
"no  records"  response  when  a  record  does 
not  exist  and  a  "refusal  to  confirm  or  deny" 
when  a  record  does  exist  will  itself  disclose 
personally  private  information. 

(iii)  Refusal  to  confirm  or  deny  should  not 
be  used  when  (1)  the  person  whose  personal 
privacy  is  in  jeopardy  has  provided  the 
requester  with  a  waiver  of  his  or  her  privacy 
rights;  or  (2)  the  person  whose  personal 
privacy  is  in  jeopardy  is  deceased,  and  the 
OIG  is  aware  of  that  fact. 

(d)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential  source, 
including  a  source  within  the  Department  of 
Defense,  a  State,  local  or  foreign  agency  or 
authority,  or  any  private  institution  which 
furnishes  the  information  on  a  confidential 
basis. 

(e)  Could  disclose  information  furnished 
from  a  confidential  source  and  obtained  by  a 
criminal  law  enforcement  authority  in  a 
criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation. 

(f)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected  to 
risk  circumvention  of  the  law. 

(g)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of  any 
individual. 

(2)  Examples  include: 

(a)  Statements  of  witnesses  and  other 
material  developed  during  the  course  of  the 
investigation  and  all  materials  prepared  in 
connection  with  related  government  litigation 
or  adjudicative  proceedings. 

(b)  The  identity  of  firms  or  individuals 
being  investigated  for  alleged  irregularities 
involving  contracting  with  Department  of 
Defense  when  no  indictment  has  been 
obtained  nor  any  civil  action  filed  against 
them  by  the  United  States. 

(c)  Information  obtained  in  confidence, 
expressed  or  implied,  in  the  course  of  a 
criminal  investigation  by  a  criminal  law 
enforcement  agency  or  office  within  a  DoD 
Component,  or  a  lawful  national  security 
intelligence  investigation  conducted  by  an 
authorized  agency  or  office  within  a  DoD 
Component.  National  security  intelligence 
investigations  include  background  security 
investigations  and  those  investigations 
conducted  for  the  purpose  of  obtaining 
affirmative  or  counterintelligence 
information. 

(3)  The  right  of  individual  litigants  to 
investigative  records  currently  available  by 
law  (such  as,  the  Jencks  Act,  18  U.S.C.  3500) 
is  not  diminished. 

(4)  When  the  subject  of  an  investigative 
record  is  the  requester  of  the  record,  it  may 
be  withheld  only  as  authorized  by  DoD 
Directive  5400.11  (32  CFR  part  286a). 

(5)  Exclusions.  Excluded  from  the  above 
exemptions  are  the  following  two  situations 
as  applicable  to  the  Department  of  Defense 
and  the  OIG: 

(a)  Whenever  a  request  is  made  which 
involves  access  to  records  or  information 
compiled  for  law  enforcement  purposes,  and 
the  investigation  or  proceeding  involves 


possible  violation  of  criminal  law  where 
there  is  reason  to  believe  that  the  subject  of 
the  investigation  or  proceeding  is  unaware  of 
its  pendency,  and  the  disclosure  of  the 
existence  of  the  records  could  reasonably  be 
expected  to  interfere  with  enforcement 
proceedings,  the  OIG  may,  during  only  such 
times  as  that  circumstance  continues,  treat 
the  records  or  information  as  not  subject  to 
the  FOIA.  In  such  situation,  the  response  to 
the  requesters  will  state  that  no  records  were 
found. 

(b)  Whenever  informant  records 
maintained  by  a  criminal  law  enforcement 
organization  within  the  OIG  undenhe 
informant's  name  or  personal  identifier  are 
requested  by  a  third  party  using  the 
informant's  name  or  personal  identifier,  the 
OIG  may  treat  the  records  as  not  subject  to 
the  FOIA,  unless  the  informant's  status  as  an 
informant  has  been  officially  confirmed.  If  it 
is  determined  that  the  records  are  subject  to 
exemption  (b)(7),  the  response  to  the 
requester  will  state  that  no  records  were 
found. 

H.  Exemption  (b)(8) 

Those  contained  in  or  related  to 
examination,  operation  or  condition  reports 
prepared  by.  on  behalf  of.  or  for  the  use  of 
any  agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions. 

I.  Exemption  (b)(9) 

Those  containing  geological  and 
geophysical  information  and  data  (including 
maps)  concerning  wells. 

Dated:  September  24. 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-23404  Filed  9-30-91;  8:45  am) 
MLUNO  COOC  3S1»-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD13  91-03] 

Drawbridge  Operation  Regulations: 
Youngs  Bay  and  Lewis  and  Clark 
River,  OR 

agency:  Coast  Guard,  DOT. 
ACnON:  Final  rule. 

summary:  At  the  request  of  the  Oregon 
Department  of  Transportation  (ODOT). 
the  Coast  Guard  is  changing  the 
regulations  for  the  New  Youngs  Bay 
Bridge  across  Youngs  Bay,  mile  0.7,  the 
Old  Youngs  Bay  Bridge,  mile  2.4,  and  the 
Lewis  and  Clark  River  Bridge  across  the 
Lewis  and  Clark  River,  mile  1.0.  at 
Astoria,  Oregon.  This  change  requires  at 
least  one  half  hour's  advance  notice  be 
given  for  opening  these  bridges  at  all 
times.  Notice  shall  be  given  to  the  bridge 
operator  at  the  Lewis  and  Clark  Bridge 
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for  opening  any  of  the  three  structures. 
The  operator  will  be  in  attendance 
continuously  at  the  Lewis  and  Clark 
River  Bridge  except  when  called  upon  to 
open  either  of  the  other  two  drawspans. 
This  change  is  being  made  because  of  a 
steady  decrease  in  requests  for  openings 
of  the  affected  drawbridges.  This  action 
will  relieve  the  bridge  owner  of  the 
burden  of  having  persons  constantly 
available  to  open  the  draws  and  still 
provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  October  31. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

John  E.  Mikesell.  Chief,  Bridge  Section, 
Aids  to  Navigation  and  Waterways 
Management  Branch,  (Telephone:  (206) 
553-5864). 

SUPPLEMENTARY  INFORMATION:  On  July 
15, 1991,  the  Coast  Guard  published  a 
proposed  rule  (53  FR  32151)  concerning 
this  amendment.  The  Commander, 
Thirteenth  Coast  Guard  District,  also 
published  the  proposal  as  a  public 
notice  dated  July  25, 1991.  In  each  notice 
interested  persons  were  given  until 
August  29, 1991,  to  submit  comments. 

Drafting  Informatioa 

The  drafters  of  these  regulations  are 
Austin  Pratt,  project  officer,  and 
Lieutenant  Deborah  K.  Schram.  project 
attorney. 

Discussion  of  Comments 

No  objections  to  the  proposed  rule 
change  were  received. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  CFR  11034;  February  26. 
1979).  The  economic  impact  of  this  final 
rule  has  been  found  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  Navigation  and  marine- 
related  businesses  will  be  minimally 
affected  by  the  one  half  hour  advance 
notice  for  openings  because  openings 
can  be  planned  for  and  scheduled 
accordingly.  Since  the  economic  impact 
of  these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  signiKcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations:  In  consideration  of  the 
foregoing,  part  117  of  title  33.  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  117— DRAWBRIDGE 
OPERATIONS  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.899  is  revised  to  read  as 

follows: 

§  1 17.899    Young*  Bay  and  Lewis  and 
Clark  Rtver. 

(a)  The  draw  of  the  USlOl  (New 
Youngs  Bay)  highway  bridge,  mile  0.7, 
across  Youngs  Bay  at  Smith  Point,  shall 
open  on  signal  for  the  passage  of  vessels 
if  at  least  one  half  hour's  notice  is  given 
to  the  drawtender  at  the  Lewis  and 
Clark  River  Bridge  by  marine  radio, 
telephone,  or  other  suitable  means.  The 
opening  signal  is  two  prolonged  blasts 
followed  by  two  short  blasts. 

(b)  The  draw  of  the  Oregon  State  (Old 
Youngs  Bay)  highway  bridge,  mile  2.4, 
across  Youngs  Bay  at  the  foot  of  Fifth 
Street,  shall  open  on  signal  for  the 
passage  of  vessels  if  at  least  one  half 
hour's  notice  is  given  to  the  drawtender 
of  the  Lewis  and  Clark  River  Bridge  by 
marine  radio,  telephone,  or  other 
suitable  means,  llie  opening  signal  is 
two  prolonged  blasts  followed  by  one 
short  blast. 

(c)  The  draw  of  the  Oregon  State 
highway  bridge,  mile  1.0,  across  the 
Lewis  and  Clark  River,  shall  open  on 
signal  for  the  passage  of  vessels  if  at 
least  one  half  hour's  notice  is  given  by 
marine  radio,  telephone,  or  other 
suitable  means.  The  opening  signal  is 
one  prolonged  blast  followed  by  four 
short  blasts. 

Dated:  September  19. 1991. 
).E.  Vorbach, 

Rear  Admiral.  U.S.  Coast  Guard  Comwander, 

13th  Coast  Guard  District 

(FR  Doc  91-23586  Filed  9-30-«l;  8:45  am] 

BMXMQ  CODE  4«10-14-«l 


DEPARTMENT  OF  DEFENSE 

Corps  Of  EngifMert,  Department  of 
the  Army 

36  CFR  Part  327 

Shoreline  Management  Fees  at  Chdl 
Works  Projects 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Deferral  of  final  rule  effective 
date. 

SUMMARY:  On  June  28. 1991,  the  Corps  of 
Engineers  published  the  Shoreline 
Management  Fee  Schedule  in  the 
Federal  Register  (56  FR  29583).  This 


schedule  can  not  be  implemented  during 
Fiscal  Year  1992  due  to  the  passage  of 
Public  Law  102-104.  signed  by  the 
President  on  August  17, 1991.  This 
document  defers  indefinitely  the 
effective  date  of  that  final  rule.  The 
administrative  charges  contained  in  36 
CFR  327.30,  Shorehne  Management  at 
Civil  Works  Projects,  published  in  the 
Code  of  Federal  Regulations.  July  1. 1991 
edition,  will  remain  in  effect.  Any  future 
decisions  affecting  this  will  be  published 
in  the  Federal  Register. 

dates:  Effective  on  October  1, 1991. 

ADDRESSES:  HQUSACE.  CECW-ON. 
Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Darrell  E.  Lewis  (202)  272-0247. 

List  of  Subjects  in  36  CFR  Part  327 

Penalties,  Recreation  and  recreation 
areas,  Water  resources. 

The  effective  date  for  the  final  rule 
published  on  June  28. 1991  (56  FR  29587) 
adding  §  327.31  and  amending 
S  327.30(k)  is  deferred  indefinitely.  The 
administrative  charges  contained  in  36 
CFR  327.30,  Shoreline  management  at 
civil  works  projects,  published  in  the 
Code  of  Federal  Regulations.  July  1. 1991 
edition,  remain  in  effect  until  further 
notice. 

Dated:  September  20, 1991. 
Andrew  M.  Perkins,  }r„ 

Acting  Executive  Director  of  Civil  Works. 
[FR  Doc.  91-23559  Filed  9-30-91;  8:46  am] 

MLUNO  COOC  3710-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  artd 
Families 

45  CFR  Part  402 

RIN  0970-8A79 

State  Legalization  Impact  Assistance 
Grants  (SUAG) 

AGENCY:  Administration  for  Children 
and  Families.  HHS. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  regarding  the  State 
Legalization  Impact  Assistance  Grants 
(SLIAG)  program  which  was  published 
on  May  7. 1991.  That  rule  made  certain 
changes  to  §  402.41(c).  but  due  to  an 
oversight,  conforming  changes  to 
paragraph  (d)  of  that  section  were 
omitted.  This  document  corrects  that 
error. 

EFFECTIVE  DATE  May  7. 1991. 
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FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Smith,  Director,  Division  of 
State  Assistance  and  Repatriation, 
Office  of  Refugee  Resettlement.  U.S. 
Department  of  Health  and  Human 
Services,  at  202-401-9255  (FTS  401- 
9255). 

Dated:  September  26. 1991. 
Michael  W.  Carieton, 

Acting  Deputy  Assistant  Secretary  for 
Information  Resources  Management. 

PART  402— [CORRECTED] 

Therefore  the  following  corrections 
are  made  to  the  rule  amending  45  CFR 
part  402  published  on  May  7. 1991  at 
page  21238. 

1.  On  page  21248.  second  column,  in 
amendatory  instruction  paragraph  11.  in 
the  fifth  line  of  the  paragraph,  preceding 
the  words  "redesignating  paragraph 
(d)(l]  as  paragraph  (d)(l)(i)  and  revising 
it."  the  following  instruction  is  added: 

"  *  *  *  revising  the  introductory  text 
in  paragraph  (d).  •  *  •  " 

2.  On  page  21248.  second  column,  in 
the  revised  text  of  §  402.41.  the  asterisks 
immediately  preceding  paragraph 
(d)(l)(i)  indicating  unchanged 
introductory  text  are  deleted,  and 
paragraph  (d)  as  set  forth  in  the  Federal 
Register  on  May  7, 1991,  is  corrected  by 
revising  the  introductory  text  to  read  as 
follows: 

§  402.41    Application  content 

***** 

(d)  Contain  the  following  information 
pertaining  to  the  estimates  required  by 
paragraph  (c)  of  this  section  (the 
application  must  include  sufficient  detail 
to  permit  assessment  by  the  Department 
of  the  reasonableness  of  such  estimates 
and  the  allowability  of  such  costs  under 
the  Act  and  this  part): 
**'**• 

|FR  Doc.  91-23650  Filed  9-^0-91:  8:45  am] 

BILLINQ  CODE  41S(MM-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[DA  91-1203] 

Broadcast  Services;  Editorial 
Amendments  to  the  Rules 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  Order  revises  47  CFR 
parts  73  and  76  to  correct  certain  errors 
existing  in  the  Commission's  Rules. 
FOR  FURTHER  INFORMATION  CONTACT 

Rita  McDonald,  Policy  and  Rules 


Division,  Mass  Media  Bureau  (202)  632- 
5414. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  September  26, 1991. 
Released:  September  27, 1991. 
By  the  Chief.  Mass  Media  Bureau: 

1.  This  Order  amends  the 
Commission's  Rules  to  correct  minor 
editorial  errors  in  title  47  of  the  Code  of 
Federal  Regulations.  Specifically,  the 
Commission  makes  changes  to  47  CFR 
parts  73  and  76.  This  Order  makes  no 
substantive  changes  that  impose 
additional  burdens  or  remove  provisions 
relied  upon  by  licensees  or  the  public. 
For  this  reason,  we  believe  that  this 
revision  will  serve  the  public  interest. 
This  information  is  corrected  as  part  of 
the  Agency's  oversight  function. 

2.  This  amendment  is  implemented  by 
authority  delegated  by  the  Commission 
to  the  Chief,  Mass  Media  Bureau. 
Because  this  amendment  only  interprets 
and  clarifies  the  existing  language  of 
parts  73  and  76,  prior  notice  of  rule 
making  is  not  required.  47  CFR  1.412(c). 
For  this  same  reason,  this  amendment 
may  become  effective  upon  publication 
in  the  Federal  Register.  47  CFR  1.427(b). 
Because  a  general  notice  of  proposed 
rule  making  is  not  required,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

3.  Therefore,  it  is  ordered.  That 
pursuant  to  sections  4,  5,  and  303,  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.61  and  0.283  of  the 
Commission's  Rules,  parts  73  and  76  of 
the  FCC  Rules  and  Regulations  are 
amended  as  set  forth  below,  effective 
upon  publication  in  the  Federal  Register. 

4.  For  further  information  on  this 
Order,  call  Rita  S.  McDonald,  Policy  and 
Rules  Division  at  (202)  632-5414. 

List  of  Subjects 

47  CFR  Part  73 

Radio  broadcasting,  Television 
broadcasting. 

47  CFR  Part  76 

Cable  televison. 
Federal  Communications  Commission. 
Roy ).  Stewart, 
Chief  Mass  Media  Bureau. 

Appendix 

47  CFR  parts  73  and  76  are  amended 
as  follows: 

5.  The  authority  citation  for  parts  73 
and  76  continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 


PART  73-(AMENDED] 

6.  The  Table  of  allotments  in 

§  73.606(b)  is  revised  by  correcting  the 
spelling  of  "Grosnell"  to  read  "Cosnell" 
under  the  Arkansas  heading,  by 
removing  the  listing  for  Sikeston  from 
Montana  and  adding  it  under  Missouri, 
and  by  adding  Channels  2-,  48-.  and  61 
at  Greensboro  under  the  North  Carolina 
heading. 

7.  Section  73.614  is  amended  by 
revising  the  first  formula  in  paragraph 
(b)(1)  to  read  as  follows: 

§  73.614    Power  and  antanna  hatgtit 
raqulrementa. 

*        •        *        *        *  - 

(b)  *  *  • 

(1)  Channels  2-6  in  Zone  I: 
ERPm„ = 102.57-33.24*Logio(HAAT) 


8.  Section  73.667  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)  to  read  as  follows: 

$73,667    TV  subsidiary  communtcatlons 
aarvlcas. 

(a)  *  *  *  Subsidiary  communications 
include,  but  are  not  limited  to,  services 
such  as  functional  music,  specialized 
foreign  language  programs,  radio 
reading  services,  utility  load 
management,  market  and  financial  data 
and  news,  paging  and  calling,  traffic 
control  signal  switching,  and  point-to- 
point  or  multipoint  messages. 


S  73.681    [Amended] 

9.  In  the  second  sentence  of  the 
definition  of  "Effective  radiated  power" 
in  S  73.681,  "KW"  is  revised  to  read 
"kW". 

PART  76— {AMENDED] 

§76.53    [Amended] 

10.  Section  76.53  is  amended  by 
correcting  the  following  latitudes  and 
longitudes:  the  latitude  for  Mount 
Cheaha  State  Park,  Alabama  is 
corrected  from  32°29'06"  to  33'29'26":  the 
longitude  for  Richmond.  Indiana  is 
corrected  from  86''53'26"  tO  84''53'26";  the 
latitude  for  Elizabethtown,  Kentucky  is 
corrected  from  38'41'38 '  to  37''41'38 '; 
and  the  latitude  for  Windsor,  Vermont  is 
corrected  from  44''28'38"  to  43°28'38". 

[FR  Doc.  91-23723  Filed  9-30-91:  8:45  am] 
BiUJNO  cooc  triKei-ii 
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DEPARTMENT  OF  THE  INTERtOR 
Fish  and  WHdbfe  Service 

50  CFR  Part  23 

RIN  101&-AA-29 

Corrections  and  Similar  Changes  to 
the  Appendices  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora; 
Availability  of  a  Reprint  of  the  CITES 
List 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule;  corrections  and 

comparable  amendments. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (CITES 
or  Convention)  regulates  international 
trade  in  species  of  animals  and  plants 
listed  in  its  appendices  I,  II,  and  III. 
These  species  for  which  CITES  controls 
such  trade  are  regularly  incorporated 
into  the  Code  of  Federal  Regulations 
(CFR)  in  title  50,  part  23,  subpart  C. 
Various  technical  errors  in  the  October 
1, 1990,  50  CFR  23.23  are  corrected  by 
this  rule.  To  avoid  error,  the  entire 
§  23.23(f)  with  revisions  is  presented 
below.  A  special  reprint  of  the  updated 
CITES  list  will  be  available  from  llie 
U.S.  Fish  and  Wildlife  Service  (Service). 

EFFECTIVE  DATE:  This  rule  is  effective 

October  1,  1931. 

ACCRSSSES:  Please  send  any 
correnpondsnce  concerning  this  rule  to 
Chief.  Office  of  Scior.iific  Authority; 
Arlington  Square  Building,  Room  725; 
U.S.  Fish  and  Wildlifo  Service; 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dar.o,  Chief,  Office  of 
Scientific  Authoiity.  at  the  above 
address,  telephone  703-358-1708  [or  FTS 
921-1708);  FAX  703-358-2202. 
SUPPLEMENTARY  INFOSMATION: 

Background 

This  rule  makes  technical 
amendments  to  50  CFR  23.23  as 
discussed  below  (e.g.,  showing  taxa  in 
the  correct  appendices)  besides  clear 
changes  not  needing  discussion  (e.g., 
correction  of  typographical  errors  and 
misspellings,  and  properly  arranging 
scientific  names). 

1.  Reprint  of  Integrated  Appendices 

Copies  of  a  reprint  of  the  CITES 
appendices  with  corrections  and 
amendments  (prepared  by  staff  of  the 
Offices  of  Management  Authority  and 
Scientific  Authority)  will  be  available 
upon  request  to  the  Publications  Unit, 


Arlington  Square  Building.  Room  725, 
U.S.  Fish  and  Wildlife  Service. 
Washington.  DC  20240. 

2.  Changes  Based  on  Scientific  Names 

After  each  biennial  Meeting  of  the 
Conference  of  the  Parties  (COP),  the 
CITES  Secretariat  notifies  the  Party 
members  about  all  changes  to  the 
appendices.  Scientific  names  of  listed 
animal  and  plant  taxa  may  need  to  be 
changed  in  part  23,  subpart  C  to  reflect 
just  the  nomenclature  given  in  the  new 
CITES  list.  Using  the  same  names 
prevents  confusion  to  other  CITES 
Parties  when  they  receive  permits 
issued  by  the  United  States.  Such 
change  in  a  scientific  name  does  not 
reflect  a  revision  to  the  scope  of  the 
species'  listing,  only  a  change  to  the 
name  accepted  by  the  CITES 
Nomenclature  Committee  and  the  CITES 
Secretariat  by  its  use  in  official 
notifications.  In  the  revised  table  below, 
scientific  names  previously  used  are 
given  as  synonyms. 

The  wild  water  buffalo  formerly  listed 
in  appendix  III  (by  Nepal)  as  Bubalus 
bubclis  is  changed  to  Bubalus  arnee. 
The  previously  used  "B.  bubalis"  is  now 
considered  to  apply  only  to  the  unlisted 
domesticated  water  buffalo. 

The  turtles  Erymnochelys 
madagascariensis  and  Peltocephalus 
dumeriliana  were  formerly  included  in 
the  genus  Podocnemis,  which  has  been 
in  appendix  II.  At  the  Fifth  Meeting  of 
the  Conference  of  the  Parties  (COPS), 
that  broad  older  concept  ol  Podocnemis 
was  replaced  by  newer  scientific 
understanding  that  these  appendix  II 
turtles  should  be  recognized  in  three 
genera:  Erymnochelys,  Peltocephalus, 
and  the  revised  Podocnemis  (as  more 
narrowly  understood). 

In  a  February  20, 1990,  Federal 
Register  notice  (55  FR  5847),  addilional 
spr?cies  of  corals  were  added  to  the 
appendices  under  the  Phylum  Cnidaria, 
which  is  currently  considered  to  be  a 
synonym  of  Phylum  Coelenterata.  The 
nev,/  table  integrates  all  the  taxa  that 
were  listed  under  both  or  either  phylum. 

Some  three-tced  sloths  were 
previously  included  as  Bradypas 
bc/ivicnsis  in  appendix  II,  and  Bradypus 
griseus  in  appendix  III  (listed  by  Costa 
Rica).  However,  the  CITES  Secretariat's 
list  as  nomenclaturally  revised  has  the 
species  B.  variegatus  in  appendix  II, 
with  B.  boliviensis  and  B.  griseus  just  as 
synonyms.  The  Service  has  requested 
further  clarification  from  the 
Nomenclature  Committee  and  the 
Secretariat. 

The  revised  table  lists  six  species  of 
Turbinicarpus  cacti.  To  include  the 
whole  genus,  a  clear  reproposal  of 
Turbinicarpus  (sometimes  now 


considered  a  portion  of  NeoUoydia) 
seems  necessary,  from  evaluation  of 
C0P4  documents.  The  United  States 
plans  to  submit  such  an  appendix  I 
proposal  (56  FR  33894;  7/24/91). 

The  new  table  below  clarifies  that  the 
nine  dwarf  Malagasy  species  of 
Euphorbia  subgenus  Lacanthis  are  listed 
in  appendix  I,  rather  than  the  subgenus 
itself  (based  on  a  similar  evaluation  of 
C0P7  documents).  The  proposed  rule  (54 
FR  51432: 12/15/89)  had  a  colon  after  the 
subgenus  before  listing  the  nine  species, 
but  the  final  rule  omitted  the  colon  (55 
FR  5847;  2/20/90). 

3.  Corrections  in  Listing  Dates 

The  correct  date  of  listing  for  the 
African  elephant  [Loxodonta  africana] 
is  February  4, 1977,  as  originally 
published  in  a  Federal  Register  notice  of 
February  22, 1977  (42  FR  10469).  The 
listing  date  for  the  northern  crested  guan 
[Penelope  purpurascens)  was  recorded 
both  as  January  1. 1987,  and  April  13, 
1987.  (53  FR  19919;  6/1/88);  the  correct 
date  is  April  13, 1987.  Rheinard's  crested 
argus  [Rheinartia  ocellata]  was 
originally  listed  in  appendix  III  on 
November  13, 1986;  at  C0P6,  it  was 
uplisted  to  appendix  I  (52  FR  48321;  12/ 
28/87).  The  date  of  first  listing  is  used  by 
the  United  States,  and  a  subsequent 
date  is  not  recorded  in  the  CFR  for  a 
species  that  has  remained  but  changed 
status  in  the  appendices  (see  50  CFR 
23.23(c)|.  Therefore,  the  corrected  listing 
date  for  this  bird  is  November  13, 1986. 

4.  Corrections  in  Status 

The  leopard  cat  [Felis  bengalensis 
bengalensis]  was  originally  included  in 
appendix  I  (42  FR  10469;  2/22/77);  at 
C0P5,  the  Chinese  population  was 
transferred  to  appendix  II.  In  the 
Service's  proposed  rule  (50  FR  2491 3;  6/ 
14/35),  this  downlisting  was  properly 
reflected;  however,  in  the  final  rule  (50 
FR  43212;  11/22/85),  all  populations 
were  listed  as  in  appendix  II.  The 
corrected  table  below  returns  all 
populations  of  F.  b.  bengalensis  to 
appendix  I  except  the  Chinese 
population,  which  remains  in  appendix 
II. 

The  four  Central  and  North  American 
subspecies  of  the  jaguarundi  [Felis 
yagouaroundi]  were  originally  listed  in 
appendix  I,  and  the  rest  of  the  species 
was  in  appendix  II  (42  FR  10469;  2/22/ 
77).  At  C0P6,  the  appendix  I  listing  was 
revised  by  replacing  the  subspecies  with 
populations  for  Central  and  North 
America.  After  COPQ.  the  Service 
properly  proposed  this  change  (52  FR 
35743;  9/23/87),  but  the  final  rule  (52  FR 
48821;  12/28/87)  showed  the  species  in 
appendix  I  without  indicating 
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populations  or  range.  The  table  below 
indicates  fliat  the  Central  tnd  North 
American  populations  are  in  appendix  I, 
and  returns  the  remaining  populations  to 
appendix  11. 

In  the  October  1. 199a  50  CFR  23.23, 
the  term  "do"  (i.e.,  ditto)  was  used  to 
mean  'copy  or  duplicate  as  before.* 
Because  of  the  addition  of  intervening 
species,  several  appendix  III  listings  of 
birds  and  mammals  of  Colombia  and 
India  (53  FR  35825;  9/15/88)  appeared  in 
the  October  1, 1990,  50  CFR  23.23(f)  with 
incorrect  country  designations  or  as 
appendix  I  listings;  the  appendix  HI 
listings  are  restored  below. 

At  COPi,  the  21imbabwe  population  of 
the  Nile  crocodile  (Crocodyius  nihticus] 
was  downlisted  from  appendix  I  to  n. 
pursuant  to  Resolution  Conf.  3.15  on 
ranching  (48  FR  45260: 10/4/83).  At 
COPT,  additional  populations  of  Niie 
crocodiles  were  downlisted  to  appendix 
II.  pursuant  to  that  ranching  resolution 
(55  FR  7715;  3/5/90).  When  50  CFR  23.23 
was  revised,  the  Zimbabwe  p<^>ulation 
was  not  in  the  iist  along  vrith  the  newly 
added  populations:  it  is  restored  below. 

Originally,  the  Dromedary  pearly 
ranssel  [Dromus  dromas)  was  induded 
in  appendix  L  and  the  Ozark  lamp 
pearly  mussel  [Lampsilis  brevicula)  was 
in  appendix  II  (42  FR  10469:  2/22/77). 
However,  these  mussels  have  been 


listed  in  S  23.23(f)  inaccurately,  the 
status  for  the  two  species  as  corrected 
in  the  table  below  reflects  their  original 
listings. 

This  document  corrects  typographical  and 
other  errors,  and  makes  other  nonsutjstantive 
technical  changes  to  the  October  1, 1990,  50 
CFR  23.23.  The  Department  has  determined 
that  these  changes  do  not  constitute  an 
agency  action  or  rule  as  defined  by  5  U.S.C. 
553.  and  that  they  therefore  do  not  require 
preparation  of  as  Environinental  AsacMment 
under  authority  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321^347).  The  Department  also  has 
determined  for  those  reasons  that  Executive 
Order  12291  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  el  seq.]  do  not  apply.  These 
actions  do  not  require  information  collection 
which  would  need  approval  from  the  Office  of 
Management  and  Bndget  under  the 
Paperwork  ReducUon  Act  (44  U.S.C  3S01  el 
seq.]. 

Aiitbon 

This  document  was  prepared  by  Drs. 
Richard  M.  Mitchell,  Bruce  MacAryde. 
and  Charles  W.  Dane.  Office  of 
Scientific  Authority,  and  Ms.  Maggie 
Tieger,  Office  of  Management  AuAority, 
imder  the  authority  of  the  U.S. 
Endangered  Species  Act  of  1873.  at 
amended  (16  UJ&.C  1531  etseq.i 

List  of  Subjects  in  50  CFR  Part  2S 

Endangered  and  threatened  species, 


Exports,  Imports,  Transportation, 
Treaties. 

Regulation  Promulgation 

For  the  reasons  set  forth  above,  the 
Service  amends  part  23,  subchapter  B  of 
chapter  L  title  50  of  the  Code  of  Federal 
Regulations  as  follows; 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

"L  The  authority  dtatioa  for  part  23 

continues  to  read  as  follows; 

Authority:  Convention  on  Interaatiooal 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora.  27  U.S.T.  108:  and  EodangRred 
Species  Act  of  1973.  as  amended  (16  U.SjC 
1531  et  »eq.\. 

423.23    (AiMfNled] 

2.  Section  23.23(a)  is  amended  by 
removing  the  entry  "Insects  *  *  *  None" 
and  adding  in  its  piaoe  the  entry 
"Arthropods  *  *  *  Classes"  hi  the  iist  of 
species. 

3.  Revise  S  23.^f)  to  read  as  follows: 


{23.23 

JUL 


SpsriM 


in. 


(f)  The  list  of  species  in  the 
Appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  is 
provided  below: 


Species 


Oont^oo  ftanie 


Pats  Med 


CLASS  MAMMALIA: 

Ofder  Moootretriata. 

Zaglossu*  spp 

Order  Marsup«)ia: 

Bertongit  spp.  (except  spedes  Hated  bekM^. 

B  tesueun _ „ 

B  pemdflaai 

8.  tfxyptcB 1,1 


Burmmys  parvus _ _. 

C^topfymnus  csfripostrts. 

Chaaropus  ecsudatua 

D&odroia^tss  bffftnffttianus . 

D  inustus. 

D.  htmholU 

O  ursmtm 

Lagorchattes  tnrsufus..^ 

Lagostraphus  fasdatus 

Lasoftiinas  ktvffS 

Macrotis  lagotis „ 

W  leocura 

Onychogalaa  Haenata 

O  lunata- 

PBrametat  bou^tnrvUle 

Phataoger  maoMalus 

P.  oneotats ._ 

Sminthopvs  longicaudata.. 
S  psammophlla .. 


Thytaanvt  cynocephetut „.. __™_.™. 

Order  CTaroptera: 

Acanxtor  spp 

Ptgrapus  spp  taR  species  except  Vkjs*  m  App.  1  or 

with  oulm  (Mie  In  App.  11). 
P.  msuiatit . 


MAMMALS: 

Morwlremes: 
Sptrry  arteaters. 

Marsupials: 

RatAartgaroo ~ — 

Lesueur's  rat^kartgaroo,  Boodto 

Brush-tafled  ral-kangaroo,  Wo^ 

Queensland  rai-Xangaroa  Northern  ra|.kangaroo 

Mountain  piflmy  possum  —  , 

t)esert  rat-Kangaroo 

Pig-fcxjted  bandicoot _ 

Ber>nerrs  tree  kangaroo.  Dusky  tree  kangaroo .... 

Grizzled  free  kar>garoo .  

Lunffoltz's  tree  kar^garoo 

Vogelkop  free  kangaroo 

Western  hare  wallat>y.  Wurrup 
Sanded  (tare  wallaby,  Munring 

Queensland  hairy-rxjsed  vratntjal 

RatJbil  bandicoot  Bitt)y . 

Lesser  rabtiit  bandicoot  Yattara' 

Biidted  nall-taited  waitaby 

Crescent  nail-tailad  MraUat>y 

Barred  bandicoot  Long-nosed  bandooot,  Man 

Spotted  cusoua 

Gray  cuscus — 

Long-taAed  marsuptal-mouse.  Lorig-taited  dunrtart... 
Ijrge  doaen  marsupiai-mouse.  SandM  dvnnart — 
Taamanlan  woK.  "nttfitona 

Bats: 

ny4r>g  toKss ~.~  ..„„_—_«. 

Ry*ng  loxes 

TnA  fl|iino  fox : 


I... 
1„. 
I.- 
I._ 

■ 

I  pa.. 
I  pa.. 
P..„.. 

fl 

n 

n 

I. 
I. 


I  pa.. 


2/4/77 

•/2a/79 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 

ft/28/79 
7/1/75 

6/28/79 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 

6/28/79 

6/28/79 
7/1/75 
7/1/75 
7/1/7S 

1/16/90 
1/18/90 

10/22/87 
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Common  name 


Appendix 


Date  listed 
(month/ 
day/year) 


P.  macTOtis 

P.  manannus 

P.  molossinus ?. 

P.  phaeocephalus 

P.  pilosus ; 

P.  samoensis. :... 

P.  tokudae „ 

P.  tonganus 

Vampyrops  lineatus 

Ordef  Primates: 

All  species  except  ttiose  In  App.  I  or  with  earlier  date  in 
App  II. 

i4//bc8Ausspp 

Alouatta  palUata  (=  wUosa) 

Ateles  geoffroyi  frontatus 

A.  geotfroyi  panamensis 

Avah  spp 

Brachyteles  arachnades 

Caca/ao  spf) 

Callimco  goekH 

Callithnx /acchus  aurita  (=C.  aunta) 

C.  jacchus  flaviceps  {=C.  flaviceps) 

Cebus  capuanus 

Cercocetxjs  galehius  galenba 

Cercopithecus  (tana 

Cheirogaleus  spp „ 

Ctwopotes  altxnasus 

Colobus  badms  gordononm 

C  pennanta  kirki  (=C.  badus  kjrki) 

C.  rufomrtratus  (=C.  badus  ru/omitratus) 

C.  verus 

Daubentonia  madagascariensis 

Gonlla  gorilla 

Hapalemur  spf) „ 

Hylobates  sw 

H.  {=Symphalangus)  syndaclykjs 

//Mini  spp 

Lagothrix  flavicauda 

Lemur  spp 

Leontopithecus  {= Leontideus)  spp 

Lepilemur  spp 

Lons  tardigradus , 

Uacaca  silenus 

M.  sylvanus : 

Microcebus  spp 

Nasa/is  {=Simias)  concotor 

A/  larvatus 

Nycticebus  coucang 

Pan  paruscus 

P.  troglodytes 

Papio  (  =  Mandrillug\  leucophaeus 

P.  (=Mandnllus)  sphinx 

Pttanersp 

Pongidae  spp.  (all  species  in  (amity  except  ttx)se  with 
earlier  date). 

Pongo  pygmaeus  abeHi 

P.  pygmaeus  pygmaeus 

Presbytis  entellus 

P.  geei ;. 

P  johnU 

P.pileata \ "Z"!!"!.!! 

P.  potemiani 


Propithecus  spp. 

Pygathnx  {=Rninopithecus)  spp.  (except  those  species 
with  earlier  date). 

P.  nemaeus 

P.  (  =  Rhinopithecus)  roxeHanae 

Saguinus  bicotor 

5.  leucopus 


S.  oedipus  (including  So.  geoffroyi) 

Saimiri  oerstedu 

Order  Edentata: 

Bradypus  vanegatus  (=boHviensis  orgnseugf. 

Cabassous  centralis 

C.  tatouay  (=gymnurus) 

Ct)oloepus  hoffmanni 

Uyrmecopttaga  tndactyla „. 

Pnodontes  maximus  (=giganteus) „. 

Tamandua  tetradactyla 


Big-eared  (lying  (ox 

Manana  (lying  (ox,  Mariana  (ruit  bat 

Ponape  (lying  (ox 

Mortlock  (lying  (ox 

Patau  (lying  (ox 

Samoa  (lying  (ox 

Uttie  Manana  (ruit  taX,  Tokuda's  flying  fox.. 

Insular  (lying  (ox,  Toriga  fruit  bat .. ..........'. 

White-lined  bat 

Primates:  Monkeys,  /Vpes,  etc: 


Hairy-eared  dwar(  lemur 

Mantled  (xjwler  monkey 

Black-handed  spider  monkey 

Black-handed  spider  monkey 

Avahis,  Woolly  lemurs 

Woolly  spider  monkey 

Uakaris 

Goeldi's  monkey,  Caltimico 

White-eared  marmoset 

Buf(-headed  manrroset 

White-throated  capuchin , 

Tana  River  mangabey,  Agile  mangabey . 

Oiana  monkey 

Dwarf  lemurs , 

White-nosed  saki 

Uhehe  red  colobus 

Zanzibar  red  cotobus 

Tana  River  red  colobus 

Olive  colotxjs , 

Aye-aye 

Gonlla 

Gentle  lemurs 

Gibbons 

Siamang 

Indri 


Yellow-tailed  woolly  monkey.... 

Lemurs 

Golden  lion  tamahn 

Sportive  lemur,  Weasel  lemur . 

Slender  loris 

Lion-tailed  macaque 

Barbary  ape 

Mouse  lemurs 

Pagai  Island  langur 

Proboscis  monkey 

Slow  kjris 

Pygmy  chimpanzee,  Bonobo .... 

Chimpanzee , 

Drill 


Mandrill 

Fork  mouse  lemur,  Fork-marked  mouse  lemur.. 

Chimpanzees,  Gorillas,  Orangutans 


Orangutan 

Orangutan 

Gray  langur.  Common  Indian  langur 

Golden  langur 

Nilgiri  langur 

Capped  langur 

Long-tailed  langur,  Mentawai  leaf  monkey . 

Sifakas 

Snub-nosed  langurs 


Douc  langur 

Sichuan  snub-nosed  langur 

Pied  tamarin 

White-footed  tamarin.  Silvery-brown  bare-face  ta- 
marin. 

Cotton-top  tamarin , 

Red-backed  squirrel  monkey 

Anteaters,  Sloths,  Armadillos: 

Three-toed  sloth 

Five-toed  armadilk) 

Naked-tailed  armadillo 

Two-toed  sloth 

Giant  anteater 

Giant  armadillo 

Tamandua,  Collared  anteater 


I 

Ill  (Uruguay).. 

tl 


II 

Ill  (Costa  Rica). 

Ill  (Uruguay) 

Ill  (Costa  Rica) . 

II 

I 


Ill  (Guatemala).. 


10/22/87 
10/22/87 
10/22/87 
10/22/87 
10/22/87 
10/22/87 
10/22/87 
10/22/87 
7/14/76 

2/4/77 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 
2/4/77 
7/1/75 
7/1/75 
2/4/77 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 
2/4/77 
7/1/75 
2/4/77 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 
7/1/75 
2/4/77 

7/1/75 
7/1/75 
2/4/77 
2/4/77 

2/4/77 
7/1/75 

7/1/75 

10/28/76 

7/14/76 

10/28/76 

7/1/75 

7/1/75 

4/23/81 
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SpeciM 


Common  name 


DatolMed 
(montt)/ 
(tay/ya«r) 


r  tetradactyta  cfuipadensis 

Ort«r  PnoiidDta: 

Mams  crasstcauOata 

A*  gigantea 

M.  favamca- 

M.  pentadactyta 

M  tewminckK 

M  letraclactyia  {=longicaudataj... 

kl  Incuapis 

Order  Lagomorpha: 

Caprolagus  hispidus ____ 

Pomerotagus  ctiazi—^ 

Order  Rodentia: 

Agouti  ('=Ckjniculug)  pact 

Anomahtrus  beecrofti , 

A  <i0rtianus 

A  po//... 

ChmchMa  spp.  (except  those  chinchilla*  bred  in  coufv 
tries  outstde  of  Soutti  America). 

C  brevKaudata  boliviana  (except  those  chinchillas  bred 
in  cotJitnes  outside  of  South  Amenca). 

Cynomyt  mextcanus 

Dasypnxta  punctata 

Epixenjs  etm 

Hystmc  anstata _ 

tdunjs  macrons 

Lapohllus  conditor. 

Uarmota  caudata .. 

M  himalayana...^ _ 

f^Mdoims  praeconis. 

RaMaijp...... 

Sokmss  oappoi — ».. 

SptUggunjs  (=Co«ndo</i  mexicanua. 

&  {=CoandoU)  spinosus. 

Xeromya  myoides 

Zyzomys  pedunculatus 

OnterCetacM: 

AB  species  except  those  in  App.  I  or  with  earlier  date  in 
App  IL 

Balaena  (=Eubalaena)  spp 

fl.  fnysbcetus '. 

Balaanoptera  acutomstrata  (aV  population*  except  thai 
al  West  Greenland:  entry  into  force  as  App.  I  on  1/ 
1/86). 

B  boraalh 

0.  edeni 

B.  muscyhjs : 

S  physalva 

Berardius  spp „....__ 

Caperoa  marginata  (entry  into  force  as  App.  I  on  1/1/ 
86). 

£schncftOus  robustus  {=glaucuil „. 

Hyperoodon  spp _ _ 

Ltpotes  vexitlifer 

Megapiera  novaaangSaa 

Monodon  monoceros 

Neoptiocaena  phocaenoides 

Pttocoena  atnua _ ,. 

Physeter  macrocephalus  {^catodofii . 

Platanista  spp 

Pontopaia  (=StenodalpNs/i  btainvtlel. 

Solatia  sop —...— __ 

Souse  spp.  .-„ 
Onlef  Camivora; 

Aanonyx  jut)atus 

Aituropoda  melanOleuca 

AHunis  fulgens _ -...'.. 

Aonyx  congica  {=micro(/Oft^. 

Arcbctis  tunturong... 

BassarK)K>n  gabbf 

Bassansojs  sumichrastl  .. 

Cans  aureus 

C  lupus  (all  subspecies  and  populatiorts  encept  those 
listed  below). 

C  k4Xi$  (l««d^  Pakistaa  Bhutan  and  Nepal  popula- 
tions). 

C  Hpus  erassodon 

C  kjpus  kramotut  ...—^ 

C  lupus  monstntbHls. 


Tamandua.  OoMared  anieatar 

Pangolins.  Scaly  Arueatars: 
Thick-tailed  pangolin.  Incfan 

Giant  pangotn 

Malayan  pangolin 

Chinese  pangolirL. 


Common  Alncan  ground 
Long-tailed  pangolin. 


lll(ah««a)- 

«- 

11- 

1_ 


/Uncan  tree  pangolin- 


Rabbits.  Hares: 
Hispid  hare.  Assam  rabbO- 
Mexican  volcano  nMiit 

Rodents: 

Greater  paca.  Spotted  cavy 

Beecroft  8  scaly-tailed  ttyirtg  squirrel - 

Lord  Derby's  scaly-tailed  ftymg  i 
Pel's  scaly-tailed  flying  squirrel . 
ChinchiUa- 


m  (GhwM).. 
IB(OhaM>- 


HI  (Ghana).. 

M(GiiaM»- 
III  (Ghana).. 
I 


Chinchilla- 


Mexican  prairie  dog- 
Common  agouti 

African  palm  squirrel - 
Crested  porcuptne. 


Ui  (Honducas)- 


Long-eared  pygmy  flying  aqulml. 

Australian  stick-nest  rat 

Long-tailed  mamvjt 

Himalayan  marmot 

Shark  Bay  mouse 

Giant  squirrels. — _— _— . 


ttl(Ghana)- 
UI(Ghana)- 
ll(GI«na). 
I 


Ul  (India), 
ill  (India). 


Deppe's  squirrel 

Middle  Amencan  prohantila  tailed  porcupine,  Coao- 

dou. 

PrehensHe-tailed  porcupina.. 

False  water  rat 


111  (Coata  Rica). 
IN  (Honduras)— 


Australian  native  mouae,  McOonnaN^Range  rock  cat. 
Whales.  Porpoises.  OotpMns: 


HI  (Uiuguat*). 

I 

I 


Right  whale 

BonMhaad  wturie. 
Minke  Whale 


Sei  whale. 


Bryde's  whale. 

Blue  whale. 

Rn  whale 

Beaked  wtiales. 


Pygmy  right  wDala. 


Gray  nnhale 

Bottle-nosed  whales. 


White  flag  dolphin.  Chinese  riwar  dotpMn . 

Hump*»«ok  wTiate 

Nammai 

Finles*  porpoiM- 


Gulf  of  CakfnrTTia  iMftoor  porpoiai^  Cochiia . 

Sperm  wtiale 

Ganges  and  Indu*  I 

La  Plata  River  dolphin 

Humpi)acked  dolphin*____ 

Humptjacked  dolphin* 

Carnivores:  Cats,  Bears,  atcj 

Cheetah 

Giant  panda 

Lesser  panda- 


West  Atncan 

Binturong 

Bushy-tailed  olingo. 

CacomisUe 

Golden  jackal 

Gray  woH 


ciawtess"  otiar. 


Gray  woN. 


Gray  woK.  VaiKOUMr  tolantf  gray  woM. 
Gray  wolf.  Rocky  Mountain  gray  woM— 
Gray  wolf 


l_ 

Hi  (Indv). 


Ul  (CosU  Rica). 
HI  (Costa  Rica). 

Hl(indM) 

B 


7/1/75 

7/1/75 

2/26/76 

7/1/75 

7/1/75 

7/1/75 

2/26/76 

2/26/76 

7/1/75 
7/1/75 

4/15/87 
2«6/76 
2/26/76 
2/26/76 
2/4/77 

7/1/75 

7/1/75 
4/n/87 
2/26/76 
2/26/76 
2/26/76 

7/1/75 
9/16/69 
V16/89 

7/1/75 

7/1/75 

10/26/76 

4/13/87 

7/14/76 
7/1/75 
7/1/75 

•/28/70 

7/1/75 
7/1/75 

•/2e/79 


2/4//7 

•/aB/79 

7/1/75 

2/4/77 

a/aB/79 

•/2B/79 

7/1/75 
•/28/79 
•/aB/79 

7/1/75 

11/16/75 

•/28/79 

•/ti/7g 

t/4/77 

7/1/75 
7/14/76 
•/a/79 
•/2S/79 

7/W75 

3/14/64 

7/1/75 

7/1/75 

S/1«/89 

10/a»/76 

10/2»/76 

3/16/69 

1/4/77 

2/4/77 

2/1/75 
7/1/75 
7/1/75 
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C.  lupus  pallipes 

Chrysocyon  brachyunis 

dveWctis  {=  Vivena)  dvetta 

Conepatus  humbokStii 

Cryptoprocta  ferox „ 

CiX}n  alpinus ; 

Cynogale  bennetti. 

DusKyon  culpaeus 

D.  gnseus  ( =  fulvipes) 

D.  gymnocercus 

Eira  bartara , 

Enhydra  lutns  nereis 

Eup/eres  goudoOi  (= majoi) 

FeiKtae  spp.  (all  species  in  family  except  ttiose  in  App.  I 

Of  Fe/rs  catus). 

Fel/s  bengalensis  bengalensis  (execpt  lof  Chinese  pop- 
ulation). 

F.  bengalensis  bengalensis  (Chinese  population) 

F.  caracal  (Asan  population) 

F.  concolor  coryi 

F.  concolor  costaricensis 

F.  concolor  couguar 

F.  jacobita 

F.  marmorala 

F.  ngnpes 

F.  partialis  (except  subspecies  «nth  earlier  date) 

F.  pardalis  meamsi 

F.  pardalis  mitis 

F.  ( =Lynx)  pardina , 

F.  planceps „ 

F  mbiginosa  (Indian  population) 

F.  (=iy7w)  nifa  escuinapae 

F.  lemmincki. 

F.  tigrina  (except  subspecies  with  earlier  date) 

F.  tigrina  ondlla 

F.  wiedH  (except  subspecies  with  earlier  date) 

F.  wiedii  nicaraguae 

F.  wiedii  saMnia 

F.  yagouaroundi  (North  and  Central  American  popula- 
tions). 

F.  yagouaroundi  (South  Anrierican  populations) 

Fossa  fossa 

Galictis  vittata  (=allaman<g) 

Helarctos  malayanus 

Hemigslus  derbyanus 

Herpesles  auropunctatus 

H.  edwardsi 

H.  fuscus 

H.  smitttii """I"'""""Z 

H.  urva 

H.  vitlKOllis [. 

Hyaena  brunnea 

Lutnnae  spp.  (all  species  in  subfamily  except  those  in 
App.  I). 

Lutra  felina 

L  longicaudis 

L.  lutra 


L  provocax 

Maries  flavigula  (including  M.  gwatkinsi).. 

M.  foina  intermedia 

Mellivora  capansis 

UefursLS  {  =  Ursus)  ursinus 

Mustela  altaica 

M.  erminea 

U.  kathiah 

M  nigripes 

M.  sibirica 

Nasua  nasua  {=narica) ;. 

N.  nasua  solitaria 

Neolelis  netMjIosa 

Paguma  lan/ata 

Panihera  leo  persica 

P.  cnca 

P.  pardus 

P.  tigns 

P.  uncia 

Paradoxurvs  herwaphroditus 

P.  jerdoni 

Potos  flavus 

Prionodon  linsang _ 


Common  name 


Gray  wolf.  Middle  East  gray  woH . 

Maned  wolf 

African  civet 

Humtioldt's  hognose  skunk 

Fossa 

Dhole 

Otter  civet 

Culpeofox , 

Argentine  gray  fox 

Pampas  fox 

Tayra 

Southern  sea  otter „ , 

Malagasy  mongoose.. 


Cats  (not  including  house  cats).. 


Leopard  cat.. 


Leopard  cat 

Caracal 

Florida  panther,  Florida  puma 

Costa  Rican  puma 

Eastern  puma,  Adirondack  cougar.. 

Andean  cat 

Marbled  cat 

Black-footod  cat 

Ocelot 

Ocelot 

Brazilian  ocelot 

Spanish  lynx.  Ibehan  lynx 

Flat-headed  cat 

Rusty-spotted  cat 

Mexican  bobcat 

Asian  golden  cat _ 

Tiger  cat.  Little  spotted  cat 

Tiger  cat ; 

Mar  gay 

Central  American  margay 

Guatemalan  margay , 

JaguaruTHJi 


Jaguarundi 

Fanaloka 

Grison 

Sun  bear 

Banded  palm  civet 

Small  Indian  mongoose.... 

Indian  gray  mongoose 

Indian  brown  mongoose... 

Ruddy  mongoose 

Crat>-eating  mongoose 

Stripe-necked  mongoose . 

Brown  hyaena 

Otters 


Marine  otter 

Long-tailed  otter.  Neotropical  otter 

European  otter 

Southern  river  otter.  South  American  river  otter.. 

Yellow-throated  marten 

Beech  marten 

Honey  badger,  Ratel 

Sloth  bear 

Mountain  weasel 

Ermine 

Yellow-bellied  weasel 

Black-footed  ferret 

Siberian  weasel 

Common  coati,  Coatimundi 

Coatimundi 

Clouded  leopard 

Masked  palm  civet 

Asiatic  lion,  Indian  lion 

Jaguar 

Leopard 

Tiger 

Snow  leopard 

Common  palm  civet 

Jerdon's  palm  civet 

Kinkajou..- .-. 

Banded  linsang 


Appendix 


III  (Botswana) . 

II 

II 

II 

II 

II 

II 

II 


Ill  (Honduras).. 
I 


II. 


Ill  (Costa  Rica) . 
I 


II 

Ill  (India). 
Ill  (India).. 
Ill  (India).. 
Ill  (India). 
Ill  (India).. 
Ill  (India).. 

I 

II 


Ill  (India) 

Ill  (India) 

Ill  (Ghana  and  Botswana).. 


Ill  (India). 
Ill  (India). 
Ill  (India). 


I. 

Ill  (India) 

Ill  (Honduras).. 
Ill  (Uruguay).... 
I 


Ill  (India). 


Ill  (India) 

Ill  (India) 

Ill  (Honduras).. 


Date  listed 
(month/ 
day/year) 


7/1/75. 

7/1/75 

4/24/78 

6/28/79 

2/4/77 

7/1/75 

7/1/75 

6/28/79 

6/28/79 

10/22/87 

4/13/87 

7/1/75 

2/4/77 

2/4/77 

7/1/75 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 
7/1/75 
7/1/75 
2/4/77 
7/1/75 
2/4/77 
7/1/75 
7/1/75 
2/4/77 
7/1/75 
2/4/77 
7/1/75 
7/1/75 
7/1/75 

7/1/75 

2/4/77 

10/28/76 

7/1/75 

2/4/77 

3/16/89 

3/16/89 

3/16/89 

3/16/89 

3/16/89 

3/16/89 

7/1/75 

2/4/77 

7/1/75 

7/1/75 

2/4/77 

7/1/75 

3/16/89 

3/16/89 

2/26/76 

9/21/88 

3/16/89 

3/16/89 

3/16/89 

7/1/75 

3/16/89 

4/13/87 

7/14/76 

7/1/75 

3/16/89 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

3/16/89 

3/16/89 

4/13/87 

7/1/7b 
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7/1/75 

7/1/75 

4/24/78 

6/28/79 

2/4/77 

7/1/75 

7/1/75 

6/28/79 

6/28/79 

10/22/87 

4/13/87 

7/1/75 

2/4/77 

2/4/77 

7/1/75 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 
7/1/75 
7/1/75 
2/4/77 
7/1/75 
2/4/77 
7/1/75 
7/1/75 
2/4/77 
7/1/75 
2/4/77 
7/1/75 
7/1/75 
7/1/75 


dpOCldS 


p.  panOookx 

Proleles  cristatus 

Ptemnura  brasUimais.... 

Selenarctos  {^Ufsus) 

listed  b«tow). 


Ihbelanus  (except  subspecies 


S.  (  =  i/rsus)  tfiibetanus  gedrosianua ™ 

Speothos  \i«naticus 

Tremarctos  omatus 

Ursus  amencanus  (except  skull  and/or  skin  with  daws 
attached). 

U.  arctoa  (all  Nortti  American  populations  except  that 
listed  iMlow). 

U.  arctoi  (Asian  populations,  including  populations  in 
Iran,  Iraq.  Syria,  and  Turkey,  t>ut  not  populations  in 
USSR  except  (or  subspecies  hsted  in  App.  I). 

U  arctos  (European  pojxjlabon,  except  USSR  popula- 
tion). 

U.  arctos  (Italian  population)  (>Ua.  netaonl) 

U.  arctos  (Mexican  population) 

U.  arctos  isabellirKa 

U.  arctos  pruinosus ....„...„..„..„„„.„ „ 

U.  1=  Thalarctos)  maritimua 

Vh'jrra  magaspUa 

V.zibettia „ 

Viverricula  indica _-_.__„..„.....„_„...„ 

Vulpes  bertgalensia.. ,... _ 

V.  carta „ 


V.  vulpes  grtffithi _................ 

V.  vulpes  montana „, 

v.  '^Ipes pusilla  {=  laucopuH 

V.  {^Femecus)  zerda 

Order  Pinnipedia: 

Arctocepttalus  spp.  (except  species  listed  below).. 

A.  australis 

A.  galapagoensis 

A.  philippii „.„___.„ 

A.  townsendi _™.„.._...™.._„ 

Mirounga  angustmstris. 

M.  leonina .-. 

Monachus  spp _......„™_™ 

Odobenus  rosrrmrua. _.™ 

Order  Tubulldentata: 

Oycteropus  afer. ;. . 

Order  ProbosckJea: 

Elephas  maximus „.„.....„..... 

Loxodonta  afncarta _ 

Order  Sirenia: 

Dugong  dugon  (except  (or  Australian  population) .. 

0.  dugon  (Australian  populatton) _ 

Tnchechus  munguis „... 

T  manatvs .;.. ..._.™.„.......... 

7"  senegalertsis „.«. 

Order  Pehssodactyla: 

Equus  africanus „ 

E.  grevyi 


£  hemiomjs  (except  subspecies  listed  below) 

E.  hemionus  hemionus 

£  hemionus  {=laang  or  onager)  khur. 

E.  przewalskii „..„. _ 

E.  zebra  hartmannae . 

E.  zebra  zebra „ 

Tapirus  bairdil. _._ 

T.  irtdicus _ .\ 

r  pinchaQue 

T.  terreslris 

Rhinocerotldae  spp.  (all  species  in  the  (amily  except 
those  with  earlier  date  in  App.  I). 

Ceratottienum  simum  cottoni 

Dicerorhmus  (=Didermocerus)  sumatrensis 

Diceros  bicomis _ „ 

Rhinoceros  so^Tdfucus ................_ 

R.  unicornis ™ 

Order  Artiodactyla: 

Addax  nasomaculatua _ 

Ammotragus  lervia _._ 

Antiiocapra  amencana  maidcmm 

A.  amencana  peninsularis 

A  amencana  sonoriensis _ 

Antilope  cenncapra .„ 

Babyrousa  babyrussa 


Common  name 


Spotted  linsang„ 
AardwoN. 

Giant  oner 

Asiatk:  black  bear.. 


Baluchistan  black 

Bush  dog _.. 

Spectacled  bear 

American  black  bear..... 

Brown  bear,  Grizzly 

Brown  bear. 

Brown  Bear „ 


European  brown  bear .-. 

Mexican  grizzly  bear ... 

Red  bear 

Tibetan  blue  bear 

Polar  t)ear 

Large-spotted  civet . _.. 

Large  Indian  civet 

Lesser  oriental  ovet  Small  Indian  dvat 

Bengal  (ox 

Blan(ord's  (ox ....... 

Griffith's  red  (ox . 

Montane  red  (ox _. 

Little  red  (ox .._ 

Fennec  (ox ™.. „ 

Seals,  Sea  Inns: 

Southern  (ur  seals „ 

Southern  (ur  seal „ 

Galapagos  (ur  seal _».. _.. 

Juan  Fernandez  (ur  seal 

Guadalupe  (ur  seal ..... . ......_..„ 

Northern  elephant  seal ~ 

Southern  elephant  seal . 

Monk  seals — 

Walms 

Aardvarks: 
Aardvark 

Elephants: 

Asian  elephant 

Atrican  elephant 

Dugongs,  Manatees: 

Dugong 

Dugong 

South  American  manatee,  Amazonian  manatee.. 

West  Indian  nunatae 

West  Atrican  manatee 

Odd-toed  ungulates: 

African  wild  ass „ 

Gravy's  zebra ;. 

Asian  wild  ass 

Asian  wild  ass .;_....._ , 

Asian  wild  ass 

Przewalski's  horse 

Hartmann's  mountain  zebra 

Cape  mountain  zebra 

Central  American  tapir , 

Asian  tapir „ 

Mountain  tapir „ .-. 

South  American  tapir „ 

Rhinoceroses 


Northern  white  rhinoceros..- 

Sumatran  rhinoceros. __ 

Black  ri^inoceros 

Javan  rhinoceros 

Great  Indian  one-homed  rhinoceros.. 
Even-toed  ungulates: 

Addax 

Barbery  sheep.  Aoudad 

Mexican  pronghom ..„...„.„ 

Baja  pronghom .™..™...™. 

Sonoran  pronghom ....™ 

Blackbuck  antelope 

Babirusa 


Appendix 


I 

Ill  (Botswana). 
I 


III  (Canada).. 


It 

II..... 


U... 

I.... 

I. 

I.. 

II. 

Ill  (Indto). 


Ill(lrtdia).. 
Ill  (India).. 
Ill  (India).. 

II 

Ill  (India).. 
Ill  (India).. 
Ill  (IrKta).. 
II. 


II 

II ....„ 

I „ 

Ill  (Canada).. 

II 


II 

II „ 

I 

I 

lll(Napal). 
I 


Date  listed 
(month/ 
day /year) 


7/1/75 
4/24/78 

7/1/75 
6/28/79 

2/4/77 

2/4/77 

2/4/77 

9/18/91 

7/1/75 

1/18/90 


7/29/83 

7/1/75 

7/1/75 

6/28/79 

7/1/75 

7/1/75 

3/16/69 

3/16/89 

3/16/89 

3/16/89 

2/4/77 

3/16/69 

3/16/89 

3/16/89 

4/22/76 

2/4/77 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
'  7/1/75 
7/1/75 
7/1/7S 
11/16/75 

7/1/75 

7/1/75 
2/4/77 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 

7/29/83 
6/28/79 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
6/28/79 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 

7/1/75 
4/22/76 
7/1/75 
7/1/75 
7/1/75 
11/16/75 
7/1/75 
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Common  name 


Appcndbi 


Date  listed 
(montti/ 
day /year) 


Blastocenjs  dichotomus 

fison  bison  athabascae _ 

Boocercxis  ( =  Taurotragus)  aurycenjt,. 

Bos  gaurus 

B.  {=grunntens)  mutus 


B.  [=:Novibos)  sauveH 
Bubalus  amea  (formerty  listed  as    B.  bubafs,  •  non- 
protected, domesticated  fomi). 

&  {=:Anoti)  depressicomis _ 

B.  {=Anoe)  mmdorensis „ 

B.  ( =/4noe)  quarlesi _ 

Budorcas  taxicolor. 

Capra  falconen  (except  subspecies  listed  below) 

C.  falconari  chialtanensis 

C.  falconen  jerdoni „ 

C.  falconeh  rregaceros 

Capncomis  sumatraensis 

Catagonus  wagneri 

Cephalophus  dorsaSs _ _ 

C.  jenUnki. _ _ 

C.  monHcola _ 

C  ogimyi „ „ 

C.  syhncultor „ 

C  zebra 

Csrvus  duvauce/i _ 

C.  e/apbus  bacthanus _ 

C.  elaphus  bartarus „. „ 

C.  elaphus  hanglu 

C  ekt 

C.  dama  mesopotamtcus  (-Dama  mesopotamica) 

C  (=A«w)  pordnus  annainticus 

C  {=Axts)  pordnus  calamianensis __„. . _„_. 

C.  {=Axis)  porcinus  kuNi 

Choeropsis  Ubenensia _. ...._ ........ 


Damalisajs  dorcas  dorcaa 

D.  lunatus 

GanHa  cwteri  (=G.  gateUa  OMieri^.. 

&  dama 

G.  dorcas 


G.  leptoceros 

Hippocamelus  antisensis..... 

«  bisuteua 

mppopotamus  afnphit)HJS.„ 

Hippotragus  equmus _. 

H.  nger  variani. 


Hyemoschus  aqualicus .... ....„._ . .... 

Kobus  leche 

Lama  guar)icoe . _.........» 

Alabama  americana  carasma 

Moschus  spp.  (an  except  populations  in  App.  I) 

Moschus   spp.    (populations  o(   Afgttanrstan.   Bhutan, 
Burma.  India.  Nepal  and  Pakistan). 

yunHacus  cnnHrons _ _ 

Nemorhaedus  goral. _._._... . 

Odocotleus  wginanus  mayertsts „__....„„ 

Oryx  dammat) „ ™. __........ .. 

O.  leucoryx , 

Ohs  ammon  (except  subspecies  Hsted  below) 

O.  urwnon  hodgsoni. 

O.  canadensis  (Mexican  population) 

O.  onentalis  ophion  ( =  Q  musunon  ophiort^ 

01  M^ne* _ _____________„_.._______.. 

Oioloceros  bagoarHctis 


PaniMops  hodgsorn 

Pudu  mephistophtles ._ „. 

P.pudu ...ZZZZIZ 

Rupicapra  rvpicapn  omata 

Sua  aalvaniua 

Tayassu  spp  (except  populations  m  the  United  States).. 

Tamcarua  quaaricania 

Tragalaphua  apakei _ 

Vicugna  vicugna  (except  populations  listed  bektw) 


Marsh  deer 

Woods  bison 

Bongo  antelope .« 

Setadang,  Gaur 

Wild  yak 

Kouprey 

Water  buffalo 


Lowland  anoa 

Tamaraw 

Mountain  afioa. » 

Takin ., 

Markhor „ 

Chlaltaii  markhor 

Straight-homed  markhor 

Kabul  markhor.  Straight-homed  markhor.. 

Serow „ 

Chacoan  peccary.  Giant  peccary 

Bay  duiker 

Jentink's  duiker __...._ 

Blue  duiker 

Ogilby's  duiker .„__.... 

Yelk>w-backed  duiker 

Zebra-banddd  duiker 

Swamp  deer „ 

Bacfrian  deer 

Barbary  deer.. 

Kashmir  stag 

Eld's  brow-antiered  dear 

Persian  fallow  deer 

Indochina  hog  deer 

Calamtanes  deer 

Kuhi's  deer.  Bawean  hog  dear.. 

Pygmy  hippopotamus 

Bontebok 

Sassaby  antekipe,  Korrlgum ...... 

Mountain  gazette 

Dama  gazelle 

Dorcas  gazelle 

SlerxJer-homed  gazelle 

North  Arxjean  huemal _ 

South  Andean  huemal 

Hippopotamus __._.„„ 

Roan  antelope 

Giant  sable  antelope..- 

Water  chevrotain „.. 

Lechwe. 

Guanaco 

Red  brocket  deer.. 

Musk  dear 

Musk  deer 


Black  muntjac 

Goral 

WhitetaH  deer 

Scimitar-homed  oryx.. 
Arabian  oryx.. 
Argali.. 

Tibetan  argali 

Mexican  bighorn  sheep.. 
Urial,  Cyprian  red  sheep. 

Shapo 

Pampas  deer 

Tibetan  arttetopa 

Northern  pudu ..................._. , 

Pudu 

Apenwan  ctiamois «.»..»...»..»... 

Pygrtiy  hog _ „ 

Collared  peccaries.  White-lipped  peccaries. 

Four-homed  antnlnpn 

Sitatunga  antelope „..-__ 

Vicuna 


I 

Ill  (Ghana).. 
I 


I 

Ill(t4epal). 


II 

Ill  (Tunisia).. 
I 


I 

I 

H 

H 

Ill  (Ghana).. 
Ill  (Tunisia). 


in  (Tunisia), 
in  (Tunisia). 


I  (Ghana).. 


IH  (Ghana) 

II 

n 

Ill  (Quatamala).. 

U 

I.. 


Ul  (Guatamala)... 


I 

I 

I 

I 

II 

t 

I 

I. 

II _.. 

Ill  (Nepal) ... 
Ill  (Ghana).. 
I 


7/1/75 

7/1/75 

2/29/78 

7/1/75 

7/1/75 

7/1/75 

11/18/75 

7/1/75 

7/1/75 

7/1/75 

8/1/85 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

10/22/87 

7/29/63 

7/29/83 

7/1/75 

7/29/83 

7/29/83 

7/29/83 

7/1/75 

7/1/75 

4/22/78 

7/1/75 

7/1/75 

2/4/77 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

2/26/78 

4/22/76 

7/29/83 

4/22/76 

4/22/76 

7/1/75 

7/1/75 

2/26/76 

2/26/76 

7/1/75 

2/26/76 

7/1/75 

8/12/78 

4/23/81 

2/16/79 

7/1/75 

8/1/85 
7/1/75 
4/23/81 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
10/22/87 
11716/75 
2/26/76 
■»/1/75 
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V.  vicugna  (populationt  in  Paranicota  Province,  la. 
Region  of  Tarapaca  in  Chile,  and  populations  o( 
Pampa  Galeras  Natl  Reserve  and  Nuclear  Zone, 
Pedregal,  Oscconta  and  Sawacocha  (Province  ol 
Lucanaa),  Sais  Pictoani  (Province  of  Azangaro),  Saia 
Tupac  Amaru  (Province  of  Jur)in),  and  of  Saliru* 
Aguada  Blance  Natl.  Reserve  (Provinces  of  Arequipa 
and  Cailloma)  in  Peni  (under  specific  conditions  in- 
cluding export  of  cloth  only). 
CLASS  AVES: 
Order  Struthioniformes: 

Struthk)  etmelus  (populations  of  Algena.  Central  Afri- 
can Republic,  Cfiad.  Mali,  Mauntania,  Morocco,  Niger. 
Nigena,  Senegal,  Sudan,  Cameroon  and  Upper  Volta). 
Order  Rheiformes 

Pterocntmia  permata  (except  sutMpedes  listed  below) ... 

P.  pennata  garieppt 

P.  pennata  pennam 

Rhaa  amencana  (except  sutnpadea  Utted  below) 

P.  americana  albesc«na 

Order  Sphentscitormes: 

Spheniscus  demeraua „ .:.... 

S.  humbok/li 

Order  Tinaminiformes: 

Rhynchotus  nifescens  maculicoltt^ 

P.  nifescens  pallescans 

P.  nifescens  n/f0scen$...,„....„..^ 

Tinamus  solitanus 

Order  Podicipedilormes: 

Podilymbus  gigaa .• 

Order  Procellanlormes: 

Dtomedea  aibatna 

Order  Pelecaniformes: 

Fregata  andrewsi „ .; 

Pelecanus  cnspuB „. .„ 

SulaabboW 

Order  Ciconilformes: 

Ardea  gokath 

Balaenicapa  rex „...„ 

Bubulcus  {=Afdeola)  ibis »-.....„ 

Casmerodiua  (=:Egretta)  albua 

Ciconia  dconia  boyciana 

C  nigra 

Egretta  garzetta 

Ephippnyhynchua  90fwgal»ft$ig ,. ,.. 

Eudocimas  ruber. 

Geronticus  calvua „..„„ 

G  ererrUta „ 

HagedasfHa  hagedash „ 

Jabiru  mycteria „ 

Lamphbia  rara 

Leptoptilos  crurrtenHerM „ 

Myctena  cirterea _ „„„ 

Nipponia  nippon ......„..„ 

Phoemcoparrus  arx/inuB 

P.  iameai 

Phoenicopteridae  spp.  (all  species  except  those  with 
earlier  date  in  App.  II). 

Pfioenicopterus  chilensia 

P.  ruber  ruber 

Piatalea  leucorodta „ ....: 

Threskiomis  aetftiopicua _ 

Oraer  Ansenlormes: 

Alopochen  aegyptiacus ^.„ „ 

Anas  acuta 

A.  aucklandica  aucklandica 

aucklandica  cf^lorotis ™ 

aucklartOca  r>e$iotia 

berr)ieri _ 

capenala « 

clypeata „ 

cncct 

( »  Piatyrtiynchos)  laysanenaia 

( = Piatyrtiynchos)  oustaM. « 

pertelope ........... . .. „. 

Querquadula. 


A. 

A. 

A. 

A. 

A. 

A. 

A. 

A. 

A. 

A. 

Ayltiya  nyroca... 

Branta  canadensis  leucopania ., 

BwUcoMs 

B.  ("Naaocher)  $an(Mc»nii$.... 


Cofncnon  nvn# 


vicuna.. 


BIRDS: 
Ostriches: 
Ostrich .. 


Rheas: 

Lesser  rfiea „ 

Lesser  rtiea „ 

Darwin's  rtiea „ „ 

Qreater  rhea.  Common  rtwa 

Greater  rfiea 

Penguins: 

Jackass  penguin,  Blackfooted  Cape  penguin . 

Humboldt  penguin i 

Tinamous: 

Red-winged  tlnamou 

Southern  red-winged  tlnamou 

Western  red-winged  tlnamou 

Solitary  bnarrwu 

Grebes: 

Atitlan  grebe 

Albatrosses,  Sheanraters,  Petrala: 

Shon-taiied  albatroas 

Tropicbirds,  Pelicana,  Frigatebirds: 

Andrew's  frigatebird 

Dalmatian  pelican 

Abbott's  booby „ „ 

Herons,  Storks,  Ibises.  Flamingos: 

Goliath  f>eron 

Whale-headed  slortt 

Cattle  egret 

Great  white  egret 

Oriental  white  stork...„ 

Black  atort( 

Little  egrM _ 

SaddlebW  stork _ 

Scartetibis .*.. 

Southern  baM  Ibis 

Norttwm  baM  ibis,  HermH  ibis 

Hadadaibis „.. 

Jabiru 

Spotted-breaated  Ibis 

Marabou  stork 

Milky  wood  stork 

Japanese  aested  ibis » 

Andean  flamingo _ „ 

James  flamingo » 

Flamingos 


Chilean  flamingo 

Amencan  flamingo 

White  spoonbill 

Sacred  ibis 

Ducks.  Geese,  Swana,  Screamers: 

Egyptian  gooae 

Northern  pintail 

Auckland  Island  flightless  teal. 

New  Zealand  brown  teal „ 

Campbell  Island  flightless  leal 

Madagascar  teal 

Cape  wigeon 

Northern  shoveler 

Green- winged  leal 

Ltimnduck „... 

MartatiM  mallard 

Eufopeon  wigeon «. 

Qaiganair 

WNI»«yad  pochard 

Aleutian  goose »«.»«« 

Red-t>reasted  goose „«„.. 

Hawaiian  goose.  Nan* 


Appendix 


I 

1. 


lll(Uniguay). 
II 


I 

I „ 

I 


I  (Ghana).. 


Ill  (Ghana).. 
Ill  (Ghana).. 
I 


II 

Ill  (Ghana)., 
Ill  (Ghana).. 

II 

II 


Ill  (Ghana).. 


Ill  (Ghana).. 
Ill  (Ghana).. 

I 


I 

Il.„.. 
II 


II 

U 

II 

Ill  (Ghana).. 

Ill  (Ghana).. 
Ill  (Ghana).. 


Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
I 


I 

Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 


Dataliated 
(morrth/ 
day/yaaO 


10/22/S7 


7/29/S3 


e/28/79 
7/1/75 
7/1/75 

7/14/76 
7/1/75 

7/1/75 

e/e/81 

7/1/75 
7/1/75 
7/1/75 
7/1/75 

7/1/75 

7/1/75 

7/1/75 
7/1/75 
7/1/75 

2/26/76 

10/22/67 

2/26/76 

2/26/76 

7/1/75 

7/1/75 

2/26/76 

2/26/76 

10/22/67 

7/1/75 

6/28/79 

2/26/76 

e/1/es 

2/26/76 

2/26/76 

10/22/67 

7/1/75 

7/1/75 

7/1/75 

7/29/63 

7/1/75 
6/26/79 

7/1/75 
2/26/76 

2/26/76 

2/26/76 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

2/26/76 

2/26/76 

2/26/76 

7/1/75 

7/1/75 

2/26/76 

2/26/76 

2/26/76 

7/1/75 

7/1/75 

7/1/75 
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Camna  moschata _ 

C.  scutulata 

Coscofoba  coscoroba 

Cygnus  columtianus  {=bemcki/i  /ankowski 

C.  melanocoryphas _ „ 

DenOrocygna  arboroa 

D.  autumna/is 

D.  bKOlor  ( =  fulva) 

D.  viduata , 

Nettapus  auiitus , 

Oxyura  leucocephala _ 

Plectroptenjs  gambonsis ... 

Pteronotla  haniaubii 

Rliodonessa  cayophyllacea „ 

SarMidiomis  rr>elanotos _ 

Order  FaJconifcmes: 

All  species  except  Cathartidae  and  those  species  in 

App  I  or  with  sarlier  date  In  App.  II. 

Accipdndae  spp.  (all  Sooth  American  populations) 

Acapiter  ganais _ 

A  gundlachK. 

A  nsus _ 

Aegypius  monachus 

AQuila  spp.  lail  species  except  those  In  App.  I  or  with 

earlier  date  in  App.  II). 

A.  chrysaetcs „ 

A  heliaca 

Cbondrotmrax  uncinatus  wilsoni 

Circaelus  spp _ 

Circus  spp 

Falconidae  spp.  (all  species  in  family  except  those  In 

App.  I). 

Faico  araea 

F.iusger 

F.  newtoni  atdabranus ;. 

F.  peregrmus 

F.  punctatus 

F.  njsiicolus „ 

Gymnogyps  cslHonianus 

Cypaetus  bartatus 

Gyps  fuhnis 

Haliaeetus  s?p.  (except  species  in  App.l) 

H.  albidila  (except  subspecies  listed  t>elow) 

H.  albicilla  greenland'cus 

H.  leococophslus  (except  suospecies  listed  below) 

H.  leucocephalus  leucccephalus 

Harpia  harpy,a 

hjfpyops;s  novaeguineae 

I^lvus  milvus „.., 

P3ndion  hatiaetas ; 

Fit')scophag3  ictieyi 

Sagittanus  serpentarius 

Sarcoramphi:s  pcpa 

VJtjr  gr/o'rus 

Or.1-:-r  Gali.formcs: 

Abu-Tia  (  =  Pi;?i:o)  jacutnga 

A  (  =  Pipil3)  p,p,!e  pipile 

Agelas:ss  melitigndos 

Agrixharis  ocsitata 

Artorophiia  bruineopectus 

A  (=  Tropicoperd:x)  chaiitonri ; 


A'gusianas  argus 

Caloperdix  oculea 

Catreus  wall-ciiii 

Coi'fxjs  mgirtianus  ndgwayi. 

Craxalb^rti , 

C.  blumenbacN 

C  dauberloni. 

C.  giobu/osa 

C  {  =  Mtu)  mitu  mitu 

C.  pawd  (=Paw(i  pauxft , 

C.  rubra 


Crossoptilon  crossoptilon 

C.  manlchurKLm 

Cyrtonyx  montezumae  mearrtsi  (Mexicwt  population).. 

C.  montezumae  montezumaa 

Gal/ua  sormeratii „ 

ttbagmis  cmentus 


Comrrxsn  name 


Muscovy  duck _ „„,. 

White-winged  duck 

C^oscoroba 

Jankowskl's  swan „_. 

Black-necked  swan „„ 

Cut>an  tree  duck.  West  Indian  whistling  duck . 

Black-bellied  whistling  duck _ 

Fulvous  whistling  duck _ 

White-faced  whistling  duck 

African  pygmy  goose . ™_.„.. 

White-heade<j  duck '. ... 

Spur-winged  goose _. „„. 

Hartlaub's  duck . 

Pink-headed  duck 

Comb  duck _ 

Hawks,  Falcons,  Vultures,  Eagles- 
All  species  except  New,  Wor'd  vultures 


Hawks,  Harriers 

Northern  goshawk™ 

Gundlach's  hawk „. 

European  sparrow  hawk _ 

European  black  vulture,  Oierous  vulture . 
Eagles „.., 


Golden  eagle 

Imperial  eagle 

Cuban  hook-billed  kite.. 

Snake  eagles 

Harriers 

Falcons,  Caraca.'as 


Seycheltes  kestrel 

Laggsr  falcon _ _ _ 

Aldcibra  kestrel .'..„ 

Peragnne  falcon „ 

f.fauntius  kestrel „ 

Gyrfalcon „ 

California  condor. „ 

Lammargeier 

Griffon  viJtui  e _ 

Sea  eagles,  Fish  eagles 

White-tailed  eagle 

Greenland  whte- tailed  sea  eagle 

Bald  eagle 

Southern  bald  eagle.. 

Harpy  eagle ;. 

New  Gunea  harpy  eagle 

Red  k:tc 

Osprey „ 

Monkey-eati«ig  eagle 

Secrefsr>'  bird 

KiTg  vulture 

Andean  condor 

Phsasan'.s,  Curas&ows,  Megapodes,  Hoatzlns: 

Black-fronteJ  p'oing-guan 

Trinidad  white-headed  curassow 

White-brea£te.1  ouineafowl „ 

Ocellated  turkey 

Bar-oacked  parl.'idge.  Bare-throated  tree  partridge... 
Scaly-breas!ed  partridge,  Chestnul-breasfed  t-ee 
partridge. 

Great  argus  pheasant „ 

Ferruginous  wood  partridge 

Cheer  pheasant 

Masked  bobwhite 

Blue-bellied  curassow „ 

Red-billed  curassow 

Yellow-knobbed  curassow 

Wattled  curassow _ 

Mitu.  Rjizor-bilied  curassow 

Norttiern  helmeted  curassow 

Great  curassow _ 


White-eared  pheasant ... 
Browrveared  pheasant .. 
Mearn's  harlegum  quiH . 

Harlequin  quail 

Gray  jungle  fowl 

Blood  pheasant 


~r 


Appwidix 


IN  (Honduras).. 

I 

U _. 


Ill  (Honduras) 

Ill  (Ghana  and  Honduras). 

Ill  (Ghana) 

Ill  (Ghana) 

II 


Ill  (Ghwia). 
Ill  (Ghana). 

t  P« 

II 


II 

Ill  (Honduras).. 
I 


Ill  (Ghana) 

Ill  (Guatemala.. 
Ill  (Malaysia) .... 
Ill  (Malaysia) .... 


II 

Ill  (Malaysia). 


lll(CokKTib<a). 

I 

mi 
nil 


l(Cok>nibia). 
I  (Colombia). 


HI  (Coksmbia) 

Ill  (CokHTibia,  Costa  Rica,  Guate- 
mala, and  Honduras). 

I 

I 

H 

II 

II 

II „.... 


Date  listed 
(month/ 
day/year) 


4/13/87 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

4/13/87 

2/26/76 

2/26/76 

2/26/76 

7/29/83 

2/26/76 

2/26/76 

7/1/75 

7/1/75 

6/28/79 

10/28/76 
2/4/77 
2/4/77 
2/4/77 
2/4/77 
2/4/77 

7/1/75 
2/4/77 
2/4/77 
2/4/77 
2/4/77 
7/1/75 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 
2/4/77 
2/4/77 
2/4/77 
7/1/75 
2/4/77 
7/1/75 
7/1/75 
2/4/77 
2/4/77 
2/4/77 
7/1/75 
2/26/76 
4/13/67 
7/1/75 

7/1/75 

7/1/75 

2/26/76 

4/23/81 

11/13/86 

11/13/86 

7/1/75 
11/13/86 

7/1/75 

7/1/75 
9/21/88 

7/1/75 
9/21/88 
9/21/88 

7/1/75 

9/21/88 

10/28/76 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
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SfWCtM 


Common  nam* 


d«y/y«») 


Lephophonm  UnptytfuM , 

L  rnuytH 

L  tctatari 

Lophun  t^MmfiM 

L.  sfythfophfhtimi  ...«.»«* 

L.  iffftrtM »..»....* 

L  irvermllt 

L  mmhot. 

ll4acroc:«phalon  mtlto  ~ 

Melanop*rcMx  ntgm . 

Orooptmsm  dtrt)ianm...~~~ 

Otahs  v«tuit 

Pavo  mutcvB „™™», 

Penelope  »lt)ip»nnt$ 

P  purpuTMoent ™_ „.„ 

Penelopina  nigra 

Poiyptecnon  btcalcantum .. 

P  emphanum 

P.  garrrmn 

P.      inOpin^tUfft H.M.M....H.M. 

P.  maiacftaa.. 
Rhemartm  ocaMtt ......_ 

Rhaotnera  longiroatria., 
Rollulus  KxMoul 


&  humma 

5  mikado _.. 

Tatraogalkja  ompiiM.. 

T  bbatanua..^ 

Tragopan  ttyVtH 

T.  cabot. 

T.  malanocaphakm.. 

T.  aatyra.. 

Tympanucttua  cupkto  athmimt 

Ordor  GoMlormo*: 

AntftropaOes  firgo _„.„..„.......... ., 

Bateanca  n/gukxum  ___.„.„__„_.„_............_....„ 

ChiamyOolis  undulata _« . 

ChonoOt  irgncepa „ 

Gallira/ltj*  auatraka  hectoh ~ , 

GoudM  top  (alt  sp«ciM  and  tubtpactM  wcapt 
m  App  I  and  moM  <tM\  mi*m  data  m  Afy.  H). 

Gnjs  amancana _ _ „ 

G.  canadanats  nesiotaa . 

G.  canadensis  pn»»<Ja«».._™™_™..._....._.._™„.„_..„„„... 

6  canadanam  puUa „ „...„_.„.„....„.__..„.-„ 

G.  laponanaia ;. 

Q.  leucogaranua >.-. < 

O.  monacha „ 

6.  nghcoma 

G.  vipio ~ 

Houbampais  { -  EupedoHit  bangafanala — ~ 

OtKMae  spp  (all  species  except  thoae  In  App.  I  or  wMh 

earlier  date  m  App.  II). 

06S  tarda _..._» 

Pedionomvs  kxqualua —.._ .»— 

Rhynochetos  jubatua - 

Tnctwlimnas  5><'t>Mtu. _.._._„„.„„_„.„.....____„.___,_.._..•. 

Tuma  metenogastar ___.__......_ 

Order  Charadnrformes: 

Bortunus  bisthatus 

Lotus  retctua.^ _..„„_ 

Numeniua  OonMKf _, 

N.  tenmrottris „„.», 

Tringa  guttHar „ _... 

Order  (3oiumb4omes: 

Caloenaa  mcobarica 

C.  nicobarKa  polowonata 

Columba  gumaa 

C  inditorquaa -......._» 

C  *w«« w 

C.  unidncta 

Ducula  mmdoranaia 

GallKolurnba  kaonica 

Goura  cnatata 

G.  scheepmakan 

G.  vKtoha 


Himalayan  monil 

Chinese  mortal 

Sctater's  monal..._...„_..„. 

Edward's  p«iaaaant 

CrestieM  tirebaok 

Crested  fvetMCk ..- 

Imperial  pheasant 

Swmhoe  t  pfieasaffL... 


Diacii  vinioa  pwiQ9a..M.. 

Homed  guar> 

Plain  chachalaca 

Qreen  peafowl „.._ 

Whrte-wnged  guwi. 

Northern  crested  giMn .. 

Black  chachaiaca ~ 

Gray  peacock  pheasant 

Palawan  peacock  pheasaifi.... 

Germain's  peacock  pheasant. 

RothactiHd's  paacocti  pttaasaitl,  Mountain  patoodi 

pheasant. 

Malaysian  peacock  pheasant 

Rheinard*8  crested  arpus,  Oraaiad  tfQus  phacaant ... 

Lon^-CMlied  wood  parirtdg* 

Crested   wood   partrldga,   RoukMl,   Qraan  sitngad 
wood  partndga. 

EHiot's  pheasant „ 

Bar-tailed  pheasant _. 

Mikado  pheesant _.. 

Caspian  snowcocK ».*».».»..»»..»-»»•»......»»..* 

Tit>etan  snowcock 
Biyth's  tragopan ... 
Cabot's  traQopsn.. 
Western  tragopan. 


Satyr  tragopan.. 
Attwaler's  g.-»8ter  praM*  ChiCtian .. 
Cranes.  Rails.  Bustards: 

DerTX)i9etle  crane .„_„._ — 

Crowr>ed  crane _.„-_>.-_-.«. 

Hout>ara  bustard _- . 

Great  indwn  bustard 

Eastern  watia  nM   «»....^..«.«.....** 
Cranes « ».* 


Naaoanat  h^ColumMt  itmyari.. 


Whooptng  Crana 

Cuba  sandhill  crane... 
RonOa  sandhill  crana. 
Mississippi  sarxjtHli  orana, 

Manchunan  crane _ 

Sibenan  white  crarta . 

HoodeO  crane 

Black  necked  crana.. 
Whtte-naped  crana._. 

Bengal  fkxKan 

Bu8tarda...» 

Great  txjstard.. 
uoftareo  rrerTHpotja.. 

Kagu _ 

Lord  Howa  twood  raH.. 


Black -breasted  button  quaN 

Shorebrds.  Gulls.  AukK 

Double-stnped  thick-knae.  Mexican  atona  curtetw . 

Rehct  gull ».».» 

Eskimo  curlew _..._.„._.»..„_ .»„„._.._... 

Slehder-biHed  ctjriaw . 

Nordmann's  jrewishank 

Pigeons.  Doves,  Sand-grouaa: 

Nicobar  pigeon  ..,...........«........•«»....»»....»..»..»....... 

Nlcot>ar  pigeon  ...........„......_____.-_».-............... 

Speckled  p«geon — _ 

Bronre-necked  pigeon,  Brenza-napad  pigaon  — 

Rock  dove _._..,._..._ 

African  wood  pigeon w....«.«»«.«............... 

Mindoro  imperial  pigaon 

Bleeding  heart  pigeon 

Common  CTOwned  pigeon 

Maroorvbreasted  crowned  pigeon  ..___..„...__ 

Vtotorra  crowned  pigeon. ...„_„., ». 


7/1/75 

7/1/76 

7/1/75 

7/1/75 

tl/13/86 

11/13/86 

7/1/75 

7/1/75 

7/1/75 

11/13/86 

7/1/76 

4/23/81 

2/4/77 

e/e/si 

4/13/87 

4/23/81 

7/1/75 

7/1/78 

7/1/75 

tl/13/86 

7/1/76 
11/13/86 
11/13/86 
11/13/86 

7/1/75 
7/1/76 
7/1/76 
7/1/75 
7/1/76 
7/1/78 
7/1/78 
7/1/75 
11/16/78 
7/1/78 

7/2S/83 
7/1/76 
7/1/78 
7/1/75 
7/1/75 
6/1/86 

7/1/75 
7/1/76 
7/1/76 
7/1/75 
7/1/75 
7/1/76 
7/1/75 
7/1/75 
7/1/75 
7/1/76 
10/22/87 

7/1/75 

6/28/79 

7/1/78 

7/1/75 

6/28/79 

4/23/81 
7/1/75 
7/1/75 
7/1/76 
7/1/75 

6/28/79 

7/1/75 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

7/1/75 

7/1/75 

7/1 /7S 

7/1/78 

7/1/78 

12/4/75 
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Common  name 


Appendix 


Oate  listed 
(month/ 
day/year) 


Oena  capensis 

Streptopetia  dedpiens 

S.  roseognsea 

S.  semtorquata 

S.  ssnegalensis 

S.  turtur. 

S.  vmacea „... 

Tremncahm 

T.  waaka 

Turtur  abyssinicus „ „ 

T.  afar „ .-. 

T.  brahrtteri _ 

T.  lympanialha 

Order  Psrttacif  ormes; 

AH  species  m  order  except  ttwse  in  App.  I  or  with 
earlier  date  in  App.  II  and  except  Meiopsittacus 
urxMalus.  Nympfucus  Mlarxtcus  and  PsittaaMa  kra- 
men. 

Amazona  arausiaca „ 

A  bafta<iensis 

A  brasHieftsis „ 

A  dufrasnana  rtiodocorytha 

A  guHdingii 

A  impehalis 

A  leucxxephala 

A  pratrei 

A  tucum»ta 

A  vwsioofcr 

A  virtacea 

A  vittata 


Anodorttfmchus  gtaucus 

A  ttyacmttmus . 

A  laari. .„. 

Ara  ambtgua 

A  glaucogularis 

A  macao „ 

A  maracarm _ 

A  miHtans 

A  rubrogenys 

AraHnga  guarouba 

Cacatua  mo/uccensis 

C.  ( =  Kakatoe)  tenuirostis 

Cafyptortiynchus  lattrami 

Coracopsjs  nigra  bark/yi 

Cyanoliseus  patagonus  byroni 

Cyanopsitta  spixH 

Cyanoramphus  auhceps  torbasi.. 

C.  malherbi 

C.  rtovaezatarKfae 

C.  unicoky 


Eunympbicus  comutus _.........„ 

Geopsittacus  ocadenlaHs 

Neophema  chrysogaslar 

N.  sptertdiOa „ 

Ogr)orhyTx:tHJS  icterotis 

Opopsitta  ( =  Cydopsitta)  diophthalma  coxeni.. 

Pazoporus  walhcus _. 

PkMiopsitta  pileata 

Pacepha/us  robustus „ 

Potytelis  alexandrae „ 

Probosager  atemmus 

Prosopoeia  personata 


Psephotus  chrysopterygius 

P.  puteftemmus 

P.  ( = Nortlveila)  haematogaster  rwrethae ... 

Psittacula  echo  (=F.  krarneri  echo) 

P.  krameh 

Psittacus  entttacus  prmceps 

Pyrrhura  cruentata 

Rhynchopsina  pachyrhyncha 

R  pachyrhyncha  lerrjsi{=R.  lerris/) 

Stngops  habropWus .^ 

Tanygnathus  lucionensis 

Order  Cuculiformes: 

Corythaeola  cnstala 

Crmifer  piscator 

Musophaga  wolacea „ 

Tauraco  corythaix „ 

r  macrorhynchus 


Namaqua  dove,  Masked  dove 

Afncan  mourning  dove.  Mourning  collared  dove .! 

African  turtle  dove,  African  collared  dove 

Red-eyed  dove 

(.aughing  dove 

Turtle  dove 

VInaceous  dove 

Afncan- green  pigeon ..._ _ 

Yellow-t)e)lied  green  pigeon 

Black-tMlled  wood  dove „..„„„..„.„.. 

Blue-spotted  wood  dove „..w« 

Blue-headed  wood  dove „ ................. 

Tambounne  dove 

Parrots.  Parakeets,  Macaws,  Lories: 
All  Parrots,  Parakeets.  Macaws  and  Lories  (not 
Including  ttie  Budgerigar,  Cockatiel  and  Rose-ringed 
parakeet). 

Red-necked  parrot 

Yellow-shouMered  pant>t  ..„ 

Red-tailed  parrot „ 

Red-browed  parrot 

St  Vincent  parrot _ 

Impenal  parrot 

Cuban  parol „ 

Red-spectacted  parrot 

Tucuman  amazon 

St  Lucta  parrot 

VInaceous  parrot 

Puerto  Rican  parrot 

Glaucous  macaw „ 

Hyacinfh  macaw 

Lear's  macaw.  Indigo  macaw 

Button's  macaw.  Great  green  macaw 

Caninde  macaw 

Scarlet  macaw ™ 

Illiger's  macaw „_„.„......_ 

Milrtary  macaw _ 

Red-fronted  macaw 

Golden  conure „ 

Mduccan  cockatoo 

Long-billed  corella,  Sterxter-billed  cockatoo 

Gk)ssy  cockatoo 

Seychelles  vasa  parrot 

Patagonian  conure ™ 

Spix's  macaw 

Fort)e's  parakeet,  'Veltow-fronted  parakeet 

Orange-fronted  parakeet 

tsiew  Zealand  parakeet.  Red-fronted  parakeet 

Antipodes  green  parakeet 

Homed  parakeet 

Blue-collared  parrot  Australian  night  parrot 

Orange-bellied  parakeet  ..„ 

Scarlet-chested  parakeet 

Yellow-cheeked  corKire 

Coxen's  fig  parrot 

Ground  parrot 

Red-capped  parrot  Pileated  parrot 

Cape  parrot 

Pnncess  panot 

Great  black  cockatoo,  Palm  cockatoo 

Masked    shining    parrot    Yelk>w-breasted    musk 
parrot 

Golden-slxNJklered  parakeet 

Paradise  parakeet 

Blue-bonnet  parakeet „„..™„......... 

Mauntius  nng-neck  parakeet _..„............. 

Ring-neck  parakeet ™„..™....... 

Pnncipe  parrot 

Blue-throated  parakeet  Octwe-marlted  parakeet 

Thick-billed  parrot 

Maroon-fronted  parrot .: 

Kakapo.  Owl  parrot 

Blue-naped  parrot 

Cuckoos.  Plantain-eaters: 

Great  blue  turaco 

Gray  plantain  eater ..„ 

Vk)let  turaco 

Knysrw  loury _ 

Black-tip  crested  turaco 


Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 


II. 


I 


II 

II 

Ipe.. 

I 

II 

I 

I 


Ipe.. 

II 

I 


Ill  (Ghana).. 

I 

I 


II. 


Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 

II 

Ill  (Ghana).. 


2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 

6/6/81 


6/6/81 
6/6/81 
6/6/81 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
6/6/81 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
6/6/81 
7/1/75 

10/28/76 
6/6/81 

10/28/76 
6/6/81 
6/6/81 
6/6/81 
7/1/75 
6/6/81 
2/4/77 
2/4/77 
7/1/75 
6/28/79 
7/1/75 
7/1/75 
7/1/75 
7/1/75 

.  7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
6/6/81 
2/4/77 
2/4/77 
7/1/75 
7/1/75 
2/4/77 
7/1/75 
7/1/75 

7/1/75 
7/1/75 
2/4/77 
7/1/75 
2/26/76 
7/1/75 
7/1/75 
7/1/75 
6/6/81 
7/1/75 
2/4/77 

2/4/77 
2/4/77 
2/4/77 
2/4/77 
2/4/77 
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SpaciM 


T.  { = GarWraur)  pOfphj/foiof)hM 

Ordflf  SinyituiiMi 

AH  species  except  thoee  In  App.  I  or  with  eailier  date  in 
App.  II. 

Athene  btewUU ^ 

Bubo  bubo 

Nmox  no¥aeseeiandiae  royana . 

N.  tguamifiiia  natalis 

Nyciea  scarxtaca 

Olus  { =  rmmrykt/j  gumeyl.. 

O.  nud0es  newton 

Stngidae  spp.  (aU  species  in  tanily  nelhw  to  Ghana) ... 

Sfm  butteri 

S.  nebukxa ....__ 

Tytomdae  tpp  (aR  species  in  (amity  native  to  Ghana) . 

Tyto  soumagnei _ _ 

C  dar  Apodiformes: 

Giauasi-RamphodOfft  dohtrt 

Trochitidaa  spp -...- ,    ,  ^ ^ 

Order  Trogonilonnes: 

Pharomachnis  modnno  ooatartcana/t 

P.  moanno  modnno 

Order  CoraciHormes: 

Aceros  na/condami — 

Buceros  bvomis __....___.__._..„ 

B.  bicome  hotnrai ...._...™„„______ 


B.  hydrocorax  hydroconar 

B.  rhinoceros  (except  subspecies  with  eariier  date).. 

B  rtimoceros  rttmocema 

Rhmoplax  ¥igt _.. 

Order  Picttormee: 

Campeprnk/s  mpenaha 

Dryocopue  mensa  ncftantai  ...- 

Ramphastos  suipnuratua^ 

Semnoms  rampfiasarxa.. 
Order  Passentormee: 

Atnadina  tasaata..^ 

AmanOava  sub/iava 

Ambiyospua  aibitiona 

Anomalospcza  imberba 

AmcfKxrus  damosua 

Babromis  rodencanus 


Buba/omis  albirostris 

CvdueHs  (=Spinu^  cucuttata. 

C.  {=Spir>us)yarrollt 

Capftaloptants  omakis . 

C.  penduHger..^ _ 

Cotnga  maculata.. 

Daajnms  broadberUi  HforaHa 

D  longirosirts  ('O.  biacfiyptema kjngiroalna).. 
Estntda  astrHd - 

£■  caerutescens 

£  melpoda 

£  troglodytes 

Euplectes  afar. ..... 

£  aniens „..„ 

£  hordeaoaus 

£  macfouma 

£  orix 

Gubematni  cfistata 

Lagonosdoa  larvata-.. 

L  rara __ 

L.  rubncata 

L  nifopicta 

L.  senegala 

Leucopsaf  rothachUdl.. 
Lonchura  bioolor. 
LcucuUata 

L  fnngHloKlaa 

L.  matabarica  — 
Malimbus  casaini 

M  malimbicua 

M.  ntent 

M.  rubncaps. 


M.  mbncoWs- 


M.  scutatus 

Mandingoa  nitiduta 

Meiiphaga  cassidix 

Neeocharts  capiatrata  - 
Nignta  bteolor 


Oonvnon  nante 


Viotei  crested  turaco.. 
Owta: 


Forest  little  oovt.  Forest  spotted  o«vtet_ 

Eurasian  eagle  owl 

Great  ha«*  owrt 


Great  hawk  owl,  Mduccan  hawk  owt.. 

Snowy  owt 

Giant  scops  owl.. 

Virgin  Island  screech  oart- 

Owls 


Hume*  wood  owt.. 
Greet  gray  OMrt.._ 
Owts 


Madagaacar  oarf 

Swifts,  Hummingbirds: 

Hoot<-biWed  hermit 

Hummingbirda _— __ 

Trogons: 
Central  resptendent  quetzat- 


Northem  resplendent 
HombHls.  Kingfishers.  RoHera,  Bee  eaters.  Motmota: 

rjarcondam  homtxH 

Great  hombtll „ „. 

Great  Indian  hombll.  Great  pied  hombii - 

LuzorvMannduque  rutous  hombl 

Rhinoceros  homtHB ,,  

Malay  rhinoceros  homWi „.... 

Heimeted  hombill , 

WoodpecKers.  Toucans.  Jacamars,  Barbets: 

Impenai  woodpeciier , 

Tnstam's  white-beiled  woodpecker- 

Kee<-t)iiled  toucan . 

Toucan  tjarbel  -_._ 
Perching  birds: 

Cot-throat _ _ 

Zetxa  waxt)itl _. 

Parasitic 

Noisy  scrut>bird 

Rodoquez  island 

Buttato 

Red  siskn. 


Yeliow-faced  siskin . 
Amazonian  i 

Long-wattled  umbrelMbiPd-., 

Banded  cotnga 

Western  rutous  I 
Western  bnstlebiid.. 

Common  waxbiM 

Lavender  fire-firxdi . 


Orange-cheeked  waxbfl- 
Black^rumped  waxbiN 


yelk>wK:rowr>ed  b«hop  _ 

RedK»llared  wtiydah 

Black-winged  red  bishop.. 


Yellow-mantled  wttydah- 

Red  bishop 

Yeltow  cardinal 

Vinaceous  waxt)iil.. 


Black-bellied  waxbSI-. 

African  waxbill ».. 

Bar -breasted  waxt>i)l 

RwHMIed  nre  Itnch.  Red^lilled  waxbiM . 

Rolhachitd's  starling.  Myna 

Biack-and  wtiite  manniMn .................. 

Bronze  rt lai  h  likm .-i        

Magpie  manmiun.  Pled  rwanNkw 

Whne-ttvoeted  murwa ___ 

Cassm's  malimba -......»....« .»«^ 

Crested  malimbe „ 

Gray's  m8limt)e_ 

Red-headed  malimDa.M 
Red-headed  i 
Red-vented  i 
Greeo-bscked  twirvafMI.. 
Heimeted  rxx>ey  i 

Gray-headed  oliv».b«ch — 

Chestnut-breasted  negro-flncti 


Appandfai 


Date  listed 
(month/ 
day/year) 


III  (Guatemala).. 
in  (Colombia). 


HI  (Ghana).. 
Ilf  (Ghana).. 
HI  (Ghana)., 
m  (Ghana).. 
I „.-.. 


HI  (MMJnDUB|.. 

m  (onara) — 


III  (Colombaa).. 
Ill  (Colombia).. 


I  pa. 


lU(Ghana)- 
III  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana) - 
III  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghana).. 

II 

Ill  (Ghana).. 
Ill  (Ghana).. 
Ill  (Ghwia).. 
Ill  (Ghana).. 
Ill  (Ghana).. 

I 

ni  (Ghana).. 
Ill  (Ghana)- 
m  (Ghana).. 
Ill  (Ghana). 
Ill  (Ghana)., 
m  (Ghana).. 
Ill  (Ghana).. 
in  (Ghana).. 
HI  (Ghana).. 
W  (Ghana).. 
Hi  (Ghana).. 

I - 

m  (Ghana).. 
W  (Ghana).. 


7/1/75 
6/28/79 

8/28/79 
2/4/77 
2/4/77 
2/4/77 
2/4/77 
7/1/75 
7/1/75 

2/26/76 

2/4/77 

11/16/75 

2/26/76 
2/4/77 

7/1/75 
10/28/67 

7/1/75 
7/1/75 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
1/16/90 
7/1/75 
7/1/75 

7/1/75 

7/1/75 

4/23/81 

5/26/89 

2/26/76 
2/26/76 
2/26/76 
2/26/76 
7/1/75 
12/4/75 
2/26/76 
7/1/75 
7/1/75 
9/21/88 
9/21/88 
7/1/75 
7/1/75 
7/1/75 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
7/14/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
7/1/75 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
7/1/75 
2/26/76 
2/26/76 
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Species 


Common  name 


Appendix 


Date  Nsted 
(month/ 
day/year) 


N-  cancapHla 

N.  fusconota 

N.  kitai/rons 

Nillava  {=Musacapa)  niecki 

Oilygospaa  atncollis 

Paradiseidae  spp.  (att  species  in  family) . 

Paimopb/a  woodhoosei 

Paroana  capitata 

P.  coronata 

Passer  ghseus 

Petrona  dentata _ 

PhoMoms  rushiae 

Picathartes  gymnocephaka  ~ 

P  oraas  

Pitta  txachyura  nympha 

P  guajana „. 

P.  gumeyi....^ 

P.  kochi „. 

Plocepasser  superdHosus 

Plocaus  altjmuctia 

P.  aurantiua 

P.  cucuttatus 

P.  heugHni. 

P.  luteokts 

P.  melanocephakjs 

P.  ngenimus 

P.  nghcoHis — ..........„.___...„. 

P.  pebaini 

P.  praussi. 

P.  superdHosus.^-^ 

P.  thcokx 

P  velatus 


Poephtla  dncta  ancta 

PseodoctieMon  smntarae.. 

Pyrenestes  osthnus 

Pytiha  hypogramwica 

P.  phoeriKoptera 

Cktelea  erythrops 

Pupicola  peruviana _ 

R.  nipicola 

Sehnus  gulahs  , 

S  leucopygius 

S  mozamtnojs _. 


Spenvophaga  haemaHrta . 
Sporopipes  frontalis.. 


Tcfutrea  ( =  Terpsiphoneft  bourtxmnensis.. 

Uraeginthus  bengalus 

WtAM  (=Hypochera)  chafybeata..^ 

V.  intarjecta 

V.  tenvtoolt 

V.  macroura. 

V.  paradsaaa 

V.  rahcola 

V.  togoertsis 

V.  wHsoni 


Xanthopsar  navua- 


Xipholana  aovpurpurat 

Zoateropa  aKngiiaria -. 

CXASS  REPDUA: 
Order  Crocodylia: 

AIhgatondae  spp.  (ail  species  in  family  except  tfwse  In 
App.  I  or  with  earlier  date  in  App.  II). 

A/ligator  mississfjpienaa 

A  sinensis ™._ „ ..„.„.. 

Caiman  crocodHus  apaporiensis .. 

C  crocodilus  crocodHus 

C  crocoditus  fuscus  (including  C.  cnxodHua  chiapasiu^. 

C.  crocodUus  yacara  {=C.  yacare) 

C  laliroslris 

CrocodyMae  spp.  (all  species  in  family  except  those  in 
App  I  or  with  earlier  date  In  App.  II). 

CrocodyHjs  acvtus „ 

C.  cataphractus  (except  Congo  populalion) 

C  cataphnctua  (Congo  population) 

C  aytarmadfua „.«,„,.«. „..««..„„„„. 

Cjohnaoni 

C  mofakfta . ™...„ 


Gray-t>eaded  negro-finch. 

White-tveasted  negro-finch.. 
Pale-fronted  negro-finch.. 

Rueck's  t)lue  flycatcher,  Niltava 

Common  quail-finch 

Birds  of  paradise 

Flowerpecker  weaver-finch 

Yellow-ljilled  cardinal ™ 

Red-crested  cardinal 

Gray-headed  sparrow 

Bush  petronia „ 

Trt-hylia _ 

Bare-headed  rock  fowl.  Yellow-headed  rock  fowl . 

Gray-necked  rock  fowl,  Red-heeu)ed  rock  fO¥»l 

Fairy  pitta.  Blue-winged  pitta „ 

Blue-tailed  pitta.  Banded  pitta 

Qumey's  pitta , 

Koch's  pitta ■....., 

Chestnut-crowned  sparrow-weaver , 

White-naped  black  weaver 

Orange  weaver „ , 

Black-headed  weaver _ „ „ , 

Heuglin's  masked  weaver ................. 

Little  weaver „.„. .. 

Yeilow-tMcked  weaver , 

Viellot's  weaver , 

Black-necked  weaver . 

Slender-billed  weaver 

Goldervbacked  weaver 

Compact  weaver 

Yellow-mantled  weaver . 

Vitelline  masked  weaver 

Black-throated  finch,  Parson  fifKh 

White-eyed  river  martin 

Black-bellied  seedcracker ......... .............. 

Yellow-winged  pytilia „ . 

Red-winged  pytilia „ 

Red-headed  quelea _„ 

Andean  cock-of-the-nick ^ 

Guianan  cock-of-tfie-rock „..„. 

Streaky-headed  seedeater 

Whrte-rumped  seedeater 

Yelk)w-fronted  canary 

Blue-bill „ 

Speckled  fronted  weaver 

Coq  de  Boise,  Mascarene  paradise  flycatcher . 

Red-cfieeked  cordon-t>leu 

Village  indigot>ird ...................... 

Uelle  paradise  whydah 

Bako  indigot)ird.. 

Pin-tailed  whydah 

Paradise  whydah .. 
Jamt>andu  indlgobird.. 
Togo  paradise  whydah.. 
Wilson's  indigobird. 


Saffron-cowled  blackbird 

White-winged  cotinga , 

White-breasted  silver-eye.  Norfolk  Island  8ilver-«ye.... 

REPTILES: 

Crocodiles,  Alligators,  Caimans,  Gavials: 
Alligators,  Caimans 


American  alligator 

Chinese  alligator.. 
Apapohs  Rrver  caiman. 

Common  caiman „ 

Brown  caiman ... 

Yacare 


Broad-snouted  caiman . 
Crocodiles 


C  nHoticua  (e>cept  those  populations  on  App.  II).. 


American  crocodile 

African  slender-srxxitad  crocodile . 
African  slender-srxxjted  crocodile . 

Orinoco  crocodile _. 

Johnson's  crocodile 

Morelet's  crocodile 

Nile  crocodile 


(Ghana).. 
(Ghana).. 
(Ghana).. 


(Ghana).. 
(Ghana).. 


(Ghana).. 
(Ghana).. 
(Ghana).. 


(Ghana).... 
(Ghana).... 
(Ghana).... 
(Ghana)  ..„ 
(Ghana).... 
(Ghana).... 
(Ghana).... 
(Ghana). .„ 
(Ghana).... 
(Ghana).... 
(Ghana).... 
(Ghana).... 
(Ghana).... 
(Ghana).... 


(Ghana) 

(Ghana). 

(Ghana) 

(Ghana) 


(Ghana) 

(Ghana) 

(Ghana) 

(Ghana) 

(Ghana) 

(Mauntius).. 

(Ghana) 

(Ghana) 

(Ghana) 

(Ghana) 

(Ghana) 

(Ghana) 

(Ghana) 

(Ghana) 

(Ghana) 

(Unjguay)... 


2/26/76 

2/26/76 

2/26/76 

7/1/75 

2/26/76 

7/1/75 

2/26/76 

10/22/87 

10/22/87 

2/26/76 

2/26/76 

2/26/76 

7/1/75 

7/1/75 

7/1/75 

12/7/87 

12/7/87 

7/1/75 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

10/17/80 

7/1/75 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

7/1/75 

7/1/75 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

12/4/75 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

2/26/76 

7/14/76 

7/1/75 

7/1/75 


2/4/77 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 


2/26/76 

2/26/76 

2/26/76 

7/1/75 

2/26/76 

7/1/75 

2/26/76 

10/22/87 

10/22/87 

2/26/76 

2/26/76 

2/26/76 

7 1  MIS 

7IM7S 

7 1  MIS 

^2/^/e^ 

12/7/87 
7/1/75 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
10/17/80 
7/1/75 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
7/1/75 
7/1/75 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
12/4/75 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
7/14/76 
7/1/75 
7/1/75 
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2/4/77 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 


9pvCfvS 


C  niloticvs  (populations  In  Cameroon,  Congo.  Ethiopia, 
Kenya.  Madagascar,  Somalia,  Sudan  and  Tanzania 
subject  to  export  quotas  described  by  the  Secretar- 
iat). 

C  miiloeiaus  (populations  in  Botswana,  Malawi,  Mozam- 
bique. Zambia  and  Zimt}abwe  pursuant  to  ranching). 

C  novaeguineae  (except  subspecies  listed  below) 

C  nonmaguineae  mindorensis 

C  ptkmSk  Umbula 

C  palustis  palusths _ 

C.  pofosos  (except  tt>e  population  of  Papua  New 
Guinea,  the  Australia  population  subject  to  ranctitng, 
and  Indonesian  population  subiect  to  export  quotas). 

C.  porosua  (Papua  New  Guinea  population,  the  Austra- 
lian population  sutjject  to  ranching,  and  the  lndor>e- 
sian  population  subject  to  export  quotas  described  by 
the  Seaetanat). 

C.  rtwrrMfer _ _ 

C.  siamensa _ 


GaviaHs  gengedcus 

Melanoevchus  niger 

OMMto«nus  tetraspis  (except  subspecies  and  popula- 
tions listed  below). 

O.  tetraspis  (Congo  population) „ _. 

O.  tetraspis  osbomi 

O.  tetraspis  tetraspis 

Paieosuchus  thgonatus „ 

Tomistorrm  schlegem . . .™.. „_. 

Order  Testudinata: 

Batagur  beska _.. 

Cheloniidae  spp.  (all  species  in  family) 

Chersina  ( =  Testudo)  spp 

Oemmys  muttlertbergi  ..„......_..........„_.. . ___.._.. 

Dermatemys  rrtawt „........„.._™.. __„.„_„.._.„. 

Dermocftelys  cxyiacea 


Brymnochelys  madagascariertsis 

Geochekme  spp.  (except  species  fisted  below)... 

G.  (=Testudo)  elephantopus 

6.  (=  Testudo)  radiata 

G.  (=  Testudo)  ynphofa 

Geodemys  (  =  DanK)fva)  harrUltonS 

Goptienis  spp.  (except  species  listed  below) 

G.  flavomarginatus _..™™.. 

Homopus  spp „ ™„„..„.. 

Kachuga  tecta  tecta 

Kiftixys  app 

Lissemys  purKtata  punctata _ 

Ualacocttersus  spp. 

Ueianochefys  (^Geoemyda)  tiicarinata 

Morerva  ocellata . 

Pelomedusa  subfufa .._. 

Pettocepnahjs  dumeriliana ™„.™.. 

Pelusios  adansonH. 

P.  casianeus _« 

P.  gabonansia 

P.  nigef. 

PodocnertUs  spp 

Psammobates  ( =  Testudo)  geometricua 

Pseudemydura  umbnrta _ , 

Pyxis  spp 

Tenapene  coahuSa '. 

Testudinidae  spp.  (all  species  except  those  in  App.  I  or 
with  earlier  date  in  App.  II). 

Testudo  spp . 

Tnonyxater 
T.  gangatcua 

T.  hurum 

T.  mgricana.... 
T.  trtuftgub. 

Order  Rhynchocephalia: 

Spher>odon  puTKtatua 

Order  Sguamata: 

Acrantopivs  spp ™ . 

Aglustrodon  tMrteatus . 

Arrtblyrtjynchus  cnstatus . ... 

Atreliurrt  sctitstosum „ . . „...„.„....„...„.. 

Boa  ( «  Constnctot)  constrictor ..._....._„„..._..__...~.. 

Boa  constnctor  ocodenta/is 

Boidae  spp.  (all  species  except  those  in  App.  I  or  with 
earlier  date  in  App.  II). 


Common  name 


Appendix 


Nile  crocodile.. 


Nile  Crocodile . 


New  Guinea  crocodHe,  Frestiwater  crocodMe_ 

Philippine  crocodile 

Ceyton  mugger  crocodile 

Mugger  crocodile 

Saltwater  Crocodile.. 


Saltwater  Crocodile. 


Cuban  crt>codHe _. 

Siamese  crocodile 

Gavial,  Ghanal — . 

Black  caiman 


Dwarl  crocodile 

Dwart  crocodile 

Dwart  crocodile.. 

Dwarl  crocodHe — 

Snxwth-fronted  caiman... 
Tomistoma,  False  gavial . 
Turtles,  Tortoises: 

River  terrapin,  Tuntong 

Sea  turtles....- 

Bow-sprit  tortoises . 

Bog  turtle.. 

Central  American  river  turtle.. 

Leatherback  sea  turtle.. 

Madagascar  turtle 

Land  tortoises _ 


Galapagos  tortoises.. 
Madagascar  radiated  tortoises.. 
Anguiated  tortoises.. 
Spotted  pond  turtle  ~ 

ciopher  tortoises 

Bolson  torto«e __ 

African  parrot-beaked  tortoises. 

Irxllan  sawtiack  turtle 

H«nged-t>ack  torloise.. 


iTKhan  Hap-shell  tortoise .. 

Pancake  tortoises — 

Three-keeled  Asian  turtle.. 

Burmese  peacock  turtle „„_ _. 

Helmeted  terrapin — 

Big-headed  Amazon  River  turtle ~. 

Adanson's  hinged  terrapin — 

Brown  hinged  terrapin,  Swarrtp  hinged  lampin.. 

Gabon  hinged  terrapin __ _— 

Black  hinged  terrapin.. 


South  American  turtles.. 

Geometric  turtle 

Short-necked  swamp  turtle 

Madagascar  spider  tortoises... 

Aquatic  box  turtle 

Land  tortoises 


Land  tortoises - 

Cuatro  (Senegas  softshell  turtle 

Irtdian  softshell  turtle 

Peacock  softshell  turtle _. 

Black  softsheM  turtle 

Three-clawed  turtle 

Tuatara: 
Tuatara 

Lizards,  Snakes: 

Madagascar  boas 

Cantil.. 

Qai*pagos  manne  iguana 

OUve  keelt>ack  water  snake... 

Boa  constnctor 

Argentine  boa  constrictor 

B(M  constrictors,  Pythorw. — 


Dale  listed 
(month/ 
day /year) 


I 


I... 

I 

I 

I 

I 


II 

I 

I 

11 .. 


II.. 
H.. 
N.. 

I 

II.. 
II.. 


Ill  (Ghana). 

II 


III  (Ghana).. 

Ill  (Ghana). 

IH  (Ghana). 

Ill  (Ghww). 

II. 

I_. 

I.... 

II... 

I.... 

II... 


11 

I 


I 

III  (Ghaf«a). 


Ill  (Honduras).. 
II 


III  (India). 
II 


I 

II 


7/1/75 


7/1/75 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 


//1/75 


;/1/75 
7/1/75 
7/1/75 
7/1/75 
2/4/77 

2/4/77 
7/1/75 
7/1/75 
7/1/75 
7/1. '75 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
6/6/ei 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/26/76 
7/1/75 
2/26/76 
2/26/76 
2/26/76 
2/26/76 
7/1/75 
2/4/77 
7/1/75 
7/1/75 
7/1/75 
2/4/77 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
2/26/78 

7/1/75 

2/4/77 
4/13/87 
7/1/75 
2/ 12/84 
7/1/75 
2/4/77 
2/4/77 
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UMI 


Bofyefia  muttocahnata 

Bothrops  asper _ 

B.  nasutus 

8.  nunwnfsf 

B.  optwyomegas 

B.  schlagaHi 

Brachytophus  spp 

Bra&fpodion  spp 

Casa'oa  duasvrmon 

Certenis  ftfyrtchopa 

Chamaoteo  spp 

Clelia  (=P9eualota»)  oleka 

Cnemidophorus  hyperythws 

Conohphus  spp.  (except  species  listed  below) 

Cpamus -... 

C.  subcristaHjs 

Contyhjs  spp 

OocodHunjs  lacertinus 

Cmtahts  dunsaus 

Cydagns  [=Hydmiynast9^  gigas 

cycfcwapp , 

CyrUxlactyius  serportairtaula 

Oracaana  guanensts '. 

D.  paraquayensis 

Bachistodon  woMermanni 

Epicratas  canctths  eanchha 

E.  tnofnaius 

£.  mooanaia „. 

£.  suMavM „ 

Eunectes  notaeua 

Galloba  smtonyt _ 

Helodorma  spp 

Hopkxaphalus  bungaroidaa 

Iguana  spp „ 

Micnirue  diaatama.^ 

M  ngmanaua 

Naia  naia „ „ 

Ophiophagus  hannah 

Phelsuma  spp 

Phrynoaonta  coraimtum  blainvHlai. 

Podarae  MfonM 

P  pityuaanaK 

Psetidoconiylus  «pp 

•*  Pytas  mucoaua. 

Python  tpp.  (eHoapt  aubepeoee  Iwted  botow) 

P.  moHjrue  mdurus 

Sanzna  madagaaca/ianais „ 

Sauromalus  vanus— „ 

Shinrsaunjs  crocodHuma _ 

Tupinambts  spp 

Uromastyx  spp 

Varanas  spp  (alt  spMies  «xo«pl  ttOM  in  App.  >).. 

V.  bengalenaia .„ 

V.  flavaacana _ _ „_ 

V.  grisaue „_ _ „., 

V  komodoanait 

Vpera  wasa/Ui. 

V  arsim  (except  USSR  populations) 

Xenoctvophis  (=Natm)  piscator 

CXASS  AMPHIBIA: 

Order  Caudata: 

Ambystoma  dumanU 

A  mexKanum _„ 

Andnas  ( =  MagalotfatracfHJs)  davidianus 

A  [=Magalobatrachus)  japonicus _ _.... 

Order  Anura: 

At^opas  \ahus  zateki 

Bufo  pehglanaa _ 

B.  raOfoimis _ 

B.  superahans 

Dendrobates  spp 

Dyscophus  antongM 

Nectopfvynotdes  spp 

Phyllobates  spp 

Rana  hexadactyla 

Rana  tgenna „ 

Rtiecbatracftus  spp „ 

CLASS  OSTEICHTHYES: 

Order  Aoper^seriformes: 

Actpanser  brevirostrum 


Common  name 


Round  Island  boa 

Terciopelo 

Rainforest  hognosed  pit-viper.. 

Jumping  pit-viper 

Sleoder  hognosed  pit-viper 

Eyahnh  palm  pit-viper 

F^  iguanas 


R«ur>d  lslar«d  boa 

t)og-faced  water  snake . 


Muasuwna  onalte 

Orange-ttwoated  wtiiptait  lizard 

Ijnd  hzards 

Bamngton  IslarKJ  lar»d  HMid 

Galapagos  land  iguana 

Girdled  lizards 

Dragon  lizardet 

Tropical  rattieanoke,  Caacabel , 

South  American  false  water  cobra 

Ground  igucmas 

Serpent  Island  gecko 

Caiman  kzard 

Caiman  lizard „ 

hyJian  egg-eatir«g  anaka , 

Rainbow  boe 

Puerto  Hican  boa 

-Mona  boa 

Jamaican  boa 

Yellow  anacorxla 

Hierro  giant  lizard 

Boodod  hzards.  Gila  monster 

BnMd-l«eadad  snake 

Iguanas 

AManla  coral  snake 

BtacK-baryted  coral  snake 

kKhan  cobra „ 

King  cobra 

Ooy  geckos „ 

San  Oiego  horr»ed  lizard , 

UMord's  wall  lizard 

IbizB  wall  lizard 

Crag  lizards 

Orier>ial  rat  sr>ake,  Whipsnoka 

Pythons , 

Indian  pyttw) 

Tree  boa _ „ 

San  Esteban  Island  chuckwalla 

Chinese  crocodile  kzard 

T«gu  hzards 

Sptny-taiied  kzards 

Monitor  laards 

kidian  monitor,  Bengal  monitor 

YeHow  monitor 

Desert  monitor 

Komodo  Island  monttor,  Komodo  dragon. 

RuseoH's  viper „..., 

Orsini's  viper 

Checkered  kaelback  water  snake 

AMPHIBIANS: 
Salamanders: 

Lake  Patzcuaro  salamander .._ 

AxolotI _ 

Chinese  giant  salamander 

Japanese  giant  salamondor 

Frogs,  Toads: 

Panamanian  goWen  frog 

Monte  Verde  toad _ 

Sonoran  green  toad _ 

Cameroon  toad 

Poison  dan  frogs.  Poison  arrow  frogs 

Tomato  frog 

Afrx^n  viviparous  toads ™_ 

Poison  arrow  frogs 

Asian  tjultlrog ..__._ „.., 

Irvliart  bullfrog 

Platypus  frog 

BONY  FISHES: 
Sturgeons: 

SIvxI-nosed  sturgeon 


Appendix 


I 

HI  (Honduras).. 
Itl(Honduras)... 
Ill  (Honduras).. 
Ill  (Honduras) . 
Ill  (Honduras).. 

I 

n 


HI  (India). 

II 

N 

II 

11 

II -. 

II 

II 

II 


Ill  (Honduras).. 
II 


Ill  (Honduras).. 
Ill  (Honduras).. 

II 

II 

II 

H _ 

Il...._ 

H 

II _ 

H 

II 


I 

I 

N 

H 

II 

H 

I 

I 


Ill  (India). 
I 


Ill  (k«dia). 


I -.._ 

Ill  (Costa  Rica). 

I 11. 

II 

I „ 

I 

H 

U 

U 

U 


Date  listed 
(month/ 
day/year) 


2/4/77 

4/13/87 

4/13/87 

4/13/87 

4/13/87 

4/13/87 

6/6/81 

2/4/77 

2/4/77 

2/12/84 

2/4/77 

7/1/75 

7/1/75 

2/4/77 

7/1/75 

7/1/75 

6/6/81 

2/4/77 

4/13/87 

7/1/75 

2/4/77 

2/4/77 

2/4/77 

1/18/90 

7/1/75 

7/1/75 

2/4/77 

2/4/77 

7/1/75 

7/1/75 

10/22/87 

7/1/75 

8/1/85 

2/4/77 

4/13/87 

4/13/87 

2/12/84 

2/12/84 

2/4/77 

7/1/75 

10/22/87 

10/22/87 

6/6/81 

2/12/84 

7/1/75 

7/1/75 

2/4/77 

6/6/81 

1/18/90 

2/4/77 

2/4/77 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

2/12/84 

10/22/87 

2/12/84 


7/1/75 
7/1/75 
7/1/75 
7/1/75 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

t0/22/e7 

10/22/87 

7/1/75 

10/22/87 

0/1/85 

8/1/85 

A/1/85 


7/1/75 
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Common  name 


Appsndbt 


Date  ksted 
(month/ 
day/year) 


A  oxyfhynchus „ „.....„ „ 

A  sturto — 

Order  Osteoglossrformes: 

Arapairrta  gigas 

Scieropages  formosus 

£  formosus  (population  in  Indonesia  subject  to  export 
quota  descnbed  by  t^e  Secretariat). 
Order  Cyprtnrtormes: 

Caeccbartxjs  geertsi 

Chasmistes  cu/us _ 

Probattus  luUieni 

Order  Atheriniformes: 

Cynolabias  constandae ~ - 

C.  mamtontus — _ ~ 

C.  mtniftius ».»».» 

C  opaHiecens 

C.  aplandena 


Order  Coetocanthifofmes: 

Latimeria  chalumnae 

Order  Ceratodiformes: 

Naocsratodus  forstofi 

Order  Sikiritormes: 

Pangasianockyi  gigas 

Order  Percilormes: 

Cynosdon  macdonaldi 

PHYLUM  MOLLUSCA: 

CLASS  Pelecypoda  (=fl/v«/w«).- 

ConradHla  caelata 

Cyprogenia  aberti 

Dromus  dramas 

Epioblasma  (=Dysnomia)  curtisi{=£.  fkxantina  curtist^. 

£.  Horentina  (  =  f.  fkxantina  florentina) 

£  sawpsoni :. 

£  sulcata  perobliqua 

£  loruloss  gubernacuhjm 

£  lorulosa  rangiana 

£  ton^sa  torulosa - 

£  turgitiula _ 

£  wa/keri « 

Fusconaia  cuneofus „ 

F.  edgafiana _ 

F.  subrotunda 

Lampaiks  brevicula 

L  higg/nsi „ 

L  ort^culata  orbiculala _ 

L  satura „ „.^ 

L.  vif€9cafis M.M.MM 

Lexingtonia  dolabelloides _... .............™..„ 

Plethobasus  cicalricosus....^....-. ..„ 

P.  cooperianus 

Pleurobema  dava - 

P.  plenum 

Potamikjs  {  =  Proptera)  capax „ 

QuadnMa  intermedia 

Q.  span* „ 

roxolaama  {=-Canjnculina)  cjftndteUti 

Tridaonaderaa 

T.gigaa. 


Tridacrvdae  spp.  (includes  ail  species  In  genera  Hippo- 
pus  and  Thdacna  except  those  with  earlier  date  In 
App.  II). 

Umo  {^ Megalonaias)  nickliniana - 

U.  i  =  Lampsilis  or  Cyrtonaias)  tampicoensis  tecomaten- 
sis. 

VWosa  {  =  Micromya)  trabalis 

CLASS  Gastropoda: 

Achatinella  spp 

Papustyla  (-Papuina)  pulcherrima ~ 

Paryphanta  spp.  (New  Zealand  species  only) 

PHYLUM  ANNELIDA: 

CLASS  Hirudinea: 

Oder  ArtiynchotxJeltlformes: 

Hirudo  medianalis « 

PHYLUM  ARTHROPODA: 
CLASS  Arachntda: 

Bfachtpetma  smithi 

CLASS  msecta: 

Bhutanitis  spp 

Omithoptera  spp.  (all  species  except  those  in  App.  I  or 
with  earlier  date  in  App.  II). 


Atlantic  sturgeon ..., 

Baltic  sturgeon 

Bonytongues: 

Arapaima 

Asian  bonytongue . 
Asian  Ixxtytoogue . 


African  blind  barb,  Congo  bNnd  baito.. 

Cot-u( 

Ikan  temolek.  Pla  eesok ~ 

Livebearers: 

Annual  tropical  killifish 

Annual  tropical  killifish „ 

Annual  tropical  killifish 

Annual  tropical  kiliifish . 

Annual  tropicai  killifish , 

Coelacanth: 
Coelacanth,  Gombessa 

Lungflshes: 
Australian  lungfish 

Catfishes: 
Thailand  giant  catfish 

Perch-like  fishes: 
Totoaba — 

MOLLUSCS: 

Clams.  Mussels: 

Birdwing  pearly  mussel __™_ 

Edible  pearly  mussel ™.™__ 

Dromedary  pearly  mussel „._.„_... 

Curtis'  pearly  mussel 

Yollow-blossom  pvariy  mussel 

Sampson's  pearly  mussel _ 

White  cat's  paw  mussel 

Green-t>l08Som  pearty  mussel 

Tan-t)lossom  pearty  mussel 

Tuberculed-biossom  pearly  mussel ... 

Turgid-blossom  pearly  mussel 

Brown-blossom  pearly  mussel 

Fine-rayed  pigtoe  mussel 

Shiny  pigtce  mussel 

Long  solid  mussel „.. 

07ark  lamp  pearty  mussel 

Higgin's  eye  mussel 

•  Pink  mucket  mussel 

Plain  pockettiook  mussel 

Alabama  lamp  pearty  mussel — 

Slab-side  pearly  mussel — 

White  wartyback  mussel 

Orange-footed  pimpleback  mussel.-. 

Club  pearty  mussel ««.-» 

Rough  pigtoe  mussel _. 

Fat  pockettKWk  mussel -. 

Cumberland  monkey-face  mussel. — 
Appalachian  monkey-face  mussel ..-. 

Pale  lilliput  pearty  mussel — 

Giant  clam „.__„.... «.... 

Giant  clam _........™_™... 

Giant  clams 


NickNn's  pearty  mussel.. 
Tampico  pearty  mussel.. 


Cumberland  bean  mussel .... 
Snails: 

Oahu  tree  snails 

Menus  Island  tree  sr\ail 

New  Zealand  amber  snails .. 
ANNELID  WORMS: 
Leeches: 
Rhynchobedellkls: 

Medicinal  leech ^ 

ARTHROPODS: 
Arachnids: 

Red-kneed  tarantula 

Insects: 

Bhutan  glory  swallowtaiit 

Birdwing  butterflies 


I..... 


fl... 


M....... 

II  pe- 
ll.  

II  pe- 
ll  


7/1/75 
7/1/75 

7/1/7S 
7/1/75 
7/1/75 


6/6/81 
7/1/76 
7/1/75 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 

7/1/78 

7/1/75 

7/1/75 

2/4/77 


7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/76 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/76 
7/1/76 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
5/29/83 
5/29/83 
8/1/85 


7/1/75 
7/1/75 

7/1/75 

10/22/87 
7/1/75 
7/1/75 


10/22/87 


8/1/86 

10/22/87 

2/16/79 
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Common  name 


Appendix 


Date  listed 
(month/ 
day/year) 


O.  alexandrae _ 

O.  allolei „ 

O.  ctvmaera 

O.  golialh _ 

£>  mendionsts _ 

O.  paradisea .'. 

O.  vKtoriae 

PapHio  chikae 

P.  homenis „ .'. 

P.  hosfnton 

Pamassms  apoUo 

P  apoOo  apoOo _. 

Temopalpijs  spp 

Ttogonoptera  spp. „ 

TvoiOes  spp _ 

PHVIUM  CNiDAfilA  ( =COEl£NTERATA): 
CLASS  AnttKJZoa; 
Oder  Antipattwria: 

All  speaes  m  the  Order 

Order  Scleractmia: 

All  species  in  the  Order  (except  the  genera  with  earlier 
date). 

Acropora  spp 

euphyHmtfifi 

Favwspp 

Fungiaaw „ 

. .  .  -  -  - 

rmonwwm  app. — 

Lobapftrma  npp 

Merutina  spp _. 

Pavona  spp 

Pacbrua  spp „... 

Plafygyraspp 

Poallopora  spp _ „ 

Pb/ypfiytHa  spp _ 

StnatopofB  spp „ 

SfytophorasQp _„ 

CLASS  Hydrozoa; 
Order  Athecata: 

Milleporidae  spp.  (an  species  in  family  except  genus 
with  earfier  date). 

WWepora  spp „ _ 

Stylastaridae  spp.  (all  species  in  family). .._ 

CLASS  Alcyonaria: 
Order  Coerothecafia: 

All  speaes  in  the  Order  (except  those  m  genus  with 
earlier  date).. 

Heliopora  spp _ 

Order  Stotonfera: 

Tutxporidae  spp.  (all  species  in  family  except  genus 
with  earlier  date).. 

Tubipora  spp 

PLAFfT  KINGDOM: 
Family  Agavacea& 

Aga\-e  amonica  .^ 

A.  parvtflora _ 

A.  \nctohae^egmae 

NoHna  intenata 

Family  Amaryllidaceae: 

Galanthus  spp.  (and  their  natural  hybrids) 

Stembargm  spp 

Famity  Apocynaoeae: 

PacttypodKjm  spp.  (except  species  listed  in  App.  I) 

P  barom{aira  its  natural  hybrids) 

P  bravicaute  (and  its  natural  hybrids) _.. 

P  decvyi  (and  its  natural  hybrids) 

P  namaquamtm 

RbuvoI^  serpentina  (except  chemical  deri-vatives) 

Family  Araceae: 

AJocasia  sandnhana 

Family  Arahaceae: 

Panax  qumqoefolius 

Family  Araucanaceae: 

Araucana  araucana   (all   populations   except   that   of 
Chite). 

A  araucana  (population  of  Chile) 

FanUy  Asclepiadaceae: 

Ceropegm  spp 

f-rgrea  indica 


Queen  Alexandra's  birdwing  butterfly.. 

Birttwtng  butterfly „ 

Birdwing  tjutlertly 

Birdwing  butterfly 

Birdwing  tKitterfly 

Paradise  birdwing  butterfly 

Queen  Victoria's  birdwing  butterfly 

Luzon  peacodt  swallowtail 

Homerus  swallowtail _..__... 

Corsican  swaltowlail 

Mountain  apollo  butterfly 

Mountain  apoHo  butterfly 

Kaiser-l-Hind  butterfke* 

Birdwing  butterflies „ 

Birdwing  buttarfliea 

(X>FIAL-UKE  ANIMALS: 

Corals,  Sea  anemones: 

Black  corals: 

Stony  corala: 


Staghom  corals 

Tfuntpet  corala 

Brain  corals 

Mushroom  corals 

Bow)  corals „ _ 

Brain  corals - 

Meruhnas.--.. ••■■•..•••..........•.. „ 

Cactus  corals „ 

Lettuce  corals _ „ 

Brain  corals „...._ 

Brush  corals ;. 

Feather  corals ...._ _ 

Bird  nest  corals _ 

Caultftower  corals 

Sea  ferns.  Fire  corals.  Stinging  medusae: 


Fira  corals. 


Blue  corals .. 


Organ-pipe  corals 

PLANTS: 
Agay*  family: 

New  River  agave 

Santa  Cruz  stnped  agave.. 

Queen  Victoria  agave 

Dehesa  bear -grass 

Amarylhs  family: 

Snowdrops 

Sternbergias 

Dogbane  family: 

Pachypodiums 


Hatf-men,  Gfiost-mon 

Snake-root  devil-popper . 
Arum  family: 


Ginseng  family: 

American  ginseng 

Monkey-puzzle  tree  family: 

Monkey-puzzle  tree 


Monkey-puzzle  tree.. 
Milkweed  family: 
Ceropegias 


2/4/77 

5/4/77 

2/4/77 

2/4/77 

2/4/77 

2/4/77 

2/4/77 

10/22/87 

10/22/87 

10/52/87 

2/4/77 

7/1/75 

10/22/87 

2/16/79 

2/16/79 


6/6/61 

1/16/80 

8/1/65 
6/1/85 
6/1 /» 
6/1/85 
8/1/85 
6/1/65 
6/1/65 
8/1/85 
8/1/65 
8/1/85 
8/1/85 
8/1/85 
8/1/85 
8/1/85 


1/18/90 

8/1/85 
1/18/90 


1/18/90 
6/1/85 

1/18/90 
6/1/65 

7/29/83 
7/29/63 
7/29/83 
7/29/83 

1/18/90 
1/18/90 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
1/18/90 

7/1/75 

7/1/75 

7/1/75 

7/1/75 

6/28/79 
6/28/79 
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S#ao«t 


Common  name 


Oat*  Mad 

(month/ 

dav/yMT) 


Family  Beft>en<3aceae: 

PodopfiyHum  hexandnuTi  («P.  emodh  (axoapt  chamical 
denvatti«s). 
Family  Byblidaceae: 

Bytlis  spp _ 

Family  Cactacaae: 

All  specias  excapt  thoaa  in  App.  I ....» 

Ancistrocactus  totkjsctm «._„„.„„ 

Anocarpus  agavoidM „......„..................._._..„ 

A  scaptmrostrua „ _._.....™. 

A  tngonua _ «.„™„ 

Aetrophytum  {=Echinoc»ctu^  Mitrias .—. 

Aitekium  irttari _.....................„„ „....„. 

Badfoborgia  miMaria _. __._...„ 

Coryphantha  minima _ 

C  sn»e<»{^C.  anaadti  var.  aneedi and  var.  Imh 

C  warxiarmannK „...-. 

Eetwwcaraus  femirianua  var.  ItnOaayii^E  IndaayH 

£  (=  WJfcouM)  schmona 

Behinotmatus  (=Neo»oydla)  andocwilrus..- » 

£  ( =  NeoMoydia)  mahposenaia 

Lauattlenbergia  pnnapis 

Mammillaria  pecttnitara  ( ^Solittf  pactinatt). 

U.  plumosa _ „ 

M  solisiaidea „.. 

Nopatxocnia  {~Lobaim)  maatougam „ 

Obregona  denegril „. 

Pediocaetus  bradyi „_ 

P.  iespaim „ 

P.  knowHoni 

P.  papyracanthus .. 

P.  pandhei 


P.  poeUaaianua - 

P.  aHeri.. ... 

P.  winkleri „ _...„ 

Palacyphon  aaellitomtia 

P  ( =  Encephaiocaipua)  ttrobMOimta.. 

Sclerocactus  giaucus 

&  maaaa-verdae . 

S.  potuspinus : 

S.  wrightlae _„ „....._..__..„„_ 

Strombocactus  cUscifofmia - _. ™. 

TyitMncarpua  (  =  Neolk}ydta)  latM. „ 

T.  {-Neo/kfyda)  lophophoroides „ 

K  i^Nealtoydia)  pseudomacrochah. 

T.  ^Neattoydm)  pseuOopectinatus  ....„ .„ 

T.  ^NeoUoyda)  schmtadickaanus 

T.  {=Neolk)ydia)  vakiazianua _........_ 

Family  Caryocaraceae. 

Caryocar  aostancanaa _ 

Family  Cephalotaceae: 

C«phak>njs  fo/lKulans _ „ 

Family  Compoaitae  ( =  Asteraceae): 

Saussurae  costus  ( =  S.  lappa) _ 

Famity  Crassaiaceae: 

Dudleys  ttokxtifara „ 

D.  tnskiae _ _ _ _ 

FamiV  Cupreasaceae: 

Fitz-Roya  cupressok/ea _._ 

Pilgercx)»x^on  uviferum. „ 

Faaiily  Cyathaacaae: 

All  spectas  in  me  family  except  thoaa  with  aarliar  data.. 

Cyathaa  {=H«miteka)  capenaia 

C  dradgai _. 

C.  mexKana „.„...._.. .„....„_ „„„... 

C  (==Alapphila)  aahrirm _ 

Family  Cycadticeaa: 

All  specias  in  the  family  axcapt  apadaa  in  App.  I 

Cyeas  baddomei 

Family  Oiapensiaceaa: 

Sttortm  gaiacffolia  .. 
Family  DicKsaniaceae: 

AH  specias  in  tfie  family.. 
Family  Didieraaceae: 

All  specias  in  the  lamHy.. 
FaMily  Dioscoreaceae: 

Ootcorea  de/totdaa 

Family  Encacaae: 

Ha/mia  canaala 


Bart>arTy  family: 
Himalayan  may-appla . 


Byblia  lamilyc 

8yt>lis,  Ramtjow  plania 

Cactus  family; 

Cacti , 

Tobuach's  fiahhook  cactua  ~ 

Agave  Hvmg-rock  cactus . 

Living-rock  cactus _ _. 

Chauta „ 

Sea  urchin  cactua.  Star  cactua . 

Aztec  cactus. 

Teddy-bear  cactus,  Military  cap 

Nellie's  corycactus 

Sneed  pincushion  cadua,  Lae  piacuahiow  cactus.. 

Jat>ali  pmcushion  cactus . 

Lindsay's  hedgehog  cactua., 

Lamb'a-tall  cactua 


Mariposa  cactus .. 
Agave  cactus.... 

Conchilinque 

Feather  cactua.. 
Pttayita. 


MacOougaX'a  cactus. 
Artichoke  cactus 
Brady's  pincuahkn 
San  Rafael  cactua. 


Knowlton's  cactus 

Grama-grass  cactus 

Housarock  Valley  cactus.. 
Peebles'  iMavaio  cactus.. 
Siler's  pmcushion  cactua.. 

Winkler's  cactus 

Hatchet  cactua,  Payotitla. 
Pinecone  cactus 
Uinta  Basm  hooklaaa 
Mesa  Verde  cactus... 
Great  Basin  fishhook 
Whght's  fiahhaalt 
Disc  cactus.  Top  cactus 

TurtjMcarpMa .». 

TurtHnicarpua .._ 

TurtMnicarpus 

Turtxnicarpua.. 


!.._.. 


Turt)inicarpaa>- 

Turtjinicarpus . 
Souah  family: 

Ajo 

Australian  pitdtar-plant  faarty: 

Wast  Australian  pitcher  plant.. 
Aster  family: 

Costus.  Kuth  root 

Stonecrop  family: 

Lagurta  Beach  dudieya 

Santa  Bait>afa  laMnd  dadta)*.. 
Cypress  family: 

Fitzroya.  Alerca.. 

Pilgerodendror> ._ 
Trae-fem  tamilx: 


Cycaa  family: 


Beddoma  cycad- 
Diapensia  faniily: 

Oconee  bells..- 
Traa  fan^  tafnayt 


H.. 
ti- 
ll- 
U- 
II.. 

n.. 
i_ 


Atluaudia  famHy: 

YamfamHy: 
Kniaa.  Kurta.— 


Heath  family: 
White  nMdcy.. 


1/t«/9) 

•/28/79 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/V75 
7/1/75 
7/1/75 
7/1/75 
7i1/?S 
7lf1/75 
7ltW» 

»ny75 

7/V1» 
7/1/75 
W1/76 
»/1/75 
7/1/7S 
7/1/75 
7/V75 
7/V75 
7/1/75 
7/V75 

rn/75 
7ir/n 

7W1/75 
7/V» 
>/1/75 
7/1/?» 

tew7i 

7/W78 
7/1V75 
7/1/75 
7/W75 
7/1/75 

T/W75 

e/ai/79 

7/1/75 

7/2i/83 
7y2«/83 

7/1V75 
7/1/75 

a/4/77 
7/r/75 
7/1/75 
7/1/75 
7/1/75 

2/*/TT 
2W/77 

7/»/e3 

2/*m 

7)Q8/83 
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SpedM 


Common  name 


Appendix 


OateNsted 
(month/ 
day/year) 


Family  Euphort)iaceae: 

Euphottia  spp.  (excluding  non-succulent  species)  (all 

speoes  except  ttx>se  in  App.  I). 
£.  subgenus  Lacanthis  dwarf  species  in  Madagascar 
(ar>d  their  natural  hybrxjs)  as  grven  t>elo«ir: 

e,  ambovofTtbensis  (and  its  natural  hytirids) 

£  cykndnfolia  (and  its  natural  hytxids) 

E.  decaryi  (and  rts  natural  hyt)nds) _. 

£  francoisii  (and  its  natural  hytxids) ™ 

£  morata  (and  its  natural  hyt)nds) 

£  parvicyathophora  (and  its  natural  hytxids) 

£  pnmulriolia  (and  its  natural  hytxids) . 

£  quartzitKola  (and  its  natural  hytxids) 

£  Mearensts  (and  its  natural  hytxids) _ 

Family  Fagaceae: 

Ouercus  copeyensis 

Family  Fouquienaceae: 

Fauquieha  cohimnahs „ 

F.  fasciculata _ _..„ 

F.  purpusi „ 

Family  Gnetaceae: 

Qnetum  montanum 

Family  Huminaceae: 

Vantanea  bartxxMi 

Family  Juglarxjaceae: 

Oreomjnoea  [=Engelhardia)  ptencarpa 

Family  Leguminosae  ( =  Fabaceae): 

Cynomotra  hemrtomophylla...^ _ 

Plalymisdum  pieiostac/tyum 

TaOiigaf  v»sico/of _ „ 

Family  Liliaceae: 

AJoe  spp.  (all  species  except  those  in  App.  I) 

A  aUMda 

A  pmansi 

A.  pofypttyHa ... 

A  thomcrottii 

A  vossii _ 

Family  Magrvjliaceae: 

Talauma  hodgsoni 

Family  Meliaceae: 

Swietona  ttumiKs _ 

Family  Moraceae: 

Batocarpus  coslaricenais 

Family  Nepenttiaceae; 

Nepenthes  spp.  (aU  species  except  those  in  App.  I) 

N.  khasiana 

N.  rajah 

Family  Ochidaceae: 

All  species  except  those  In  App.  I 

CaWeya  skinneri 

C.  thanae 

Didiciea  amningftairm 

LaeUa  jongheana „ 

L  lobata 

Lycaste  skinneri  {=virginali^  var.  alba 

PaphiopeMufn  3pQ 

P.  dnjryt „ 

Penstena  aiata 

Phragmtpedium  spp. 


Renanthera  imschootiana .... 

Vanda  coen/lea 

Family  Palmae  (=Arecaceae): 

Areca  ipot 

Chfysalidocarpus  dedpiens.. 

Neodypsts  decaryi 

Family  Papaveraceae: 

Meconopsis  regia 

Family  Pinaceae: 

Abies  guatemalensis 

Family  Podocarpaceae: 

Podocarpus  neniMius 

P.  partatorei.. 


Family  Podophyllacae  (see  Berteridacae) 
Family  Portulacaceae: 

Anacampseros  spp 

Lewrsia  cotyledon 

L  magmrei .-i _ 

L  sonata 

L  Iweedyi 


Spurge  family: 
Euphortms... 


Malagasy  dwarf  euphorbias  as  shown: 


Beech  family: 

Roble,  Copey  oak . 
Ocotillo  family: 

Boojum  tree 

Arbol  del  barrii 


Gnetum  family: 


Humina  family: 

Ira  cfwicana ~ 

Walnut  family: 

Gavilan 

Pea  family: 

Guapinoi  negro 

Cristobal,  GranadHlo.. 

(Dana  fistula 

Uy  family: 

Aloes 


Boomaalwyn. 
Spiral  aloe 


Magnolia  family: 


Mahogany  family: 

Pacific  Coast  mahogany 

Mulberry  family: 

Ojoche  mactio.  Nispero  Colorado . 
OW  Wcxid  pitcher-plant  family: 

Tropical  pitcher  plants , 

Indian  tropical  pitcher  plant 

Giant  tropical  pitcher  plant 

Orchid  family: 

Orchids 

Guaria  morada 

Chnstmas  orchid , 


White  nun.  Monja  blanca 

Asian  tropical  lady's  slippers 

Orury  tropical  lady's  slipper 

Holy  Ghost  Dove  orchid 

^4ew  World  tropical  lady's  slippers.. 


Blue  vanda.. 
Palm  family: 


Triangle  palm.. 
Poppy  family: 


Pir>e  family: 

Guatemalan  fir.. 
Podocarp  family: 


Parlatore's  podocarp,  Monteromero.. 
Portulaca  family: 


Siskiyou  lewisia ,.- 

Maguire's  lewisia 

Saw-tootfied  lewisia.. 
Tweedy's  lewisia 


II 

I 

I 

I 

I 

I 

I 

!...„ 

I 

I ; 

II 

II 

I 

I 

Ill  (Nepal) 

II 

I 

11 

II 

II 

II 

I 

I 

I 

I 

IIKNepaO 

II 

H 

II 

I 

1 

II 

I 

I 

I 

I 

I 

I 

I .'.. 

I 

I 

I 

I 

I 

It 

II... 

II 

Ill  (ftopat) 

I 

Ill  (Nepal) 
I 

II 

II 

II 

II 

II 


7/1/75 


7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 

7/1/75 

7/29/83 
7/29/83 
7/29/83 

11/16/75 

7/1/75 

7/1/75 

7/1/75 
7/1/75 
7/1/75 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 

11/16/75 

7/1/75 

7/1/75 

10/22/87 

10/22/87 

6/6/81 

7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 
7/1/75 

7/1/75 
2/4/77 
7/1/75 

11/16/75 

7/1/75 

11/16/75 
7/1/75 


7/1/75 
7/29/83 
7/29/83 
7/29/83 
7/29/83 


Tederat  Re^gtw  /  Vol  56.  No.  190  /  Taesday^  October  1.  1991  /  Rules  and  Regulationa         48727 


Famtty  Pnmulnoamm 


Famity  Proteacww: 

Orothsmnja  ztj/tmrt. 

Protee  odorala 

FamHy  Rabimctmm: 

Baimaa  slormae 


FamHy  SarTac«niac«a«r 

DmUnglonia  cammcM 

Stmcent  sp^.  (au  spada*  and-  iwknr  hytovi*  axc«pt 
speoes  ifi  App.  IV 

S.  alat)arrmna»  aubaii.  aiaOamansJt  (-S  /uto  aubsp. 
atabarmnsa ). 

S  /onesK  {-&  rvbra  subap.  lonasil\ 

S.  oreophila 

Famity  StangenacMtt: 

Stangana  ahopus  (-S  ganWbuM) 
Family  Tetracemrsceae: 


Tetracentron  i 

Famity  Thoacaar 

Camellia  chrysantha ,  , 

Family  Welwitscriiaceae: 

lVe/iM2sc/M  mrabma  {=W.  balnesti 

Family  Zamiaceao: 

All  species  excapt  thoaa  In  App.  I - 

Ceralozamia  app.»~— - ™..™.._.™...__ 

Ctvgua  spp ._.. 

Encepheianos  spp 

Micmcycas  cakxoma 

Family  Zingiberaceae: 

Hedyctmjm  philippinense 

Family  Zygop^laceae: 

Guamcum  sanctum _ 


Cyciamena 

Protea  family: 
MaratwoM' 

Coffe«tBn«ac 
Ayuqua.. 


Naw  Wofid  pitehaf -plant 
Wa^am  pvtctia'  plane, 
Tfwnpat  pftclMf  ptantB 


Alabama  canetwaka  pitchar  plant. 


Maunam 

Grasn  prtchar  planr 

Stangena  famtty: 

Stangena.  Fef>vtoafatf  qrcariL 
Tetracemron  laiTii>y: 

Tatacaniron 

Te*  famity: 

Yallow-flowarad 
Welwrtscf^  family: 

Welwitachia 

CycadtamHy: 


Caratozamia,  Homoona- 

Bread  palms,  African  cycada.. 

Palrrta  corcha  Mwrocycas 

Qir>ger  family: 

Philippine  gartarxt  fkNver 

Caltrop  family: 

Holy«vood  lignum  vttaa 


.  I. 
.  I. 


7n/n 

mm 
c/«/«i 

tWMt 


mm 
tvttm 

VXftB 

7/1/75 

2/4/77 
2/4/77 
2/4/77 
7/1/75 
Z/1/75 

mm 
mm 


Dated:  September  25. 1991, 
Richaid  N.  Smitli, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 
[FR  Doc.  91-23619  Filed  9-30-91:  8:45  am) 

BILUNQ  COOC  431»-6S-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  901078-0345] 

Pacific  Coast  Qroundfish  Fishery 

agency:  National  Maiine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Notice  of  fishing  restrictions, 
and  request  for  comments. 

summary:  NOAA  announces  a 
reduction  in  the  trip  limit  for  widow 
rockfish  in  the  commercial  groundfish 
fishery  off  Washington.  Oregon,  and 
California.  This  action  is  authorized  by 
the  regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan.  The  trip  limit  is  designed  to  keep 
landings  within  the  1991  harvest 
guideline  for  this  species  while 
extending  the  Hshery  as  long  as  possible 
during  the  year. 


DATES:  0001  hours  (local  time) 
September  25, 1991,  through  2400  hours 
(local  time)  December  31. 1991  unless 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  through 
October  16. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
William  L  Robin«on,  (Northwest 
Region.  NMFS)  206-526-6140.  Rodney 
Mclnnis  {Southwest  Region.  NMFS)  213- 
514-6199,  or  the  Pacific  Fishery 
Management  Council  at  503-221-6352. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  Amendment  4 
to  the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  were  published 
at  56  FR  736  (January  8, 1991).  The 
amended  FMP  provides  for  rapid 
changes  to  specific  management 
measures  if  they  have  been  designated 
as  "routine."  Trip  landing  and  frequency 
limits  for  widow  rockfish  are  among 
those  management  measures  that  have 
been  previously  analyzed,  and 
designated  as  routine  at  50  CFR 
663.23(c)(l)(i)(A). 

Since  January  1. 1991.  widow  rockfish 
has  been  managed  by  a  weekly  trip  limit 
of  10.000  pounds  and  a  biweekly  trip 
limit  of  20.000  pounds.  Only  one  landing 
above  3.000  pounds  could  be  made  in 
either  a  one  or  two-week  period. 

At  its  April  1991  meeting,  the  PaciHc 
Fishery  Management  Council  (Council) 
recommended  that  the  Regional 


Director,  Northwest  Region,  NMFS 
(Regional  Director),  impose  a  3,000 
pound  trip  limit  (with  no  Hmit  chi  the 
number  of  landings)  on  the  date  that  the 
Council's  Groundfish  Management 
Team  (GMT)  projects  necessary  to 
extend  the  fishery  as  long  as  possible  in 
1991.  Notice  of  the  Council's  intent  to 
take  this  action  was  published  at  56  FR 
20142  (May  2, 1991)  with  a  request  for 
comments.  No  comments  were  received. 

The  best  available  scientific 
information  provided  by  the  GMT  on 
September  9, 1991.  indicates  that  4.933 
metric  tons  (mt)  of  widow  rockfish  were 
landed  through  August  17. 1991.  Less 
than  1,000  mt  are  projected  to  be  taken 
between  August  17  and  September  24. 
1991.  constituting  less  than  15  percent  of 
the  1991  harvest  guideline  of  7.000  mt. 
Therefore,  to  extend  the  season  as  long 
as  possible  without  exceeding  the 
harvest  guideline,  the  commercial 
weekly  trip  limit  for  widow  rockfish  is 
reduced  from  10.000  pounds  to  3.000 
pounds  and  the  commercial  biweekly 
trip  option  is  abolished.  This 
modification  becomes  effective  on 
September  25, 1991.  This  date  enables 
completion  of  the  previous  two-week 
period  for  fishermen  using  the  biweekly 
option. 


oc 


19  91 
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Secretarial  Action 

The  Regional  Director  approved  the 
Council's  recommendation  and, 
therefore,  the  Secretary  of  Commerce 
publishes  this  implementing  notice. 
Effective  0001  hours  (local  time) 
September  25, 1991,  no  more  than  3,000 
pounds  of  widow  rockfish  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  per  fishing  trip. 

Classification 

This  action  is  taken  under  the 
authority  of,  and  in  accordance  with,  50 
CFR  663.23(c)(l)(i)(A)  and  section  III.B.2. 
of  the  appendix  to  50  CFR  663. 

This  action  is  authorized  by 
Amendment  4  to  the  FMP  for  which  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  was  prepared  in 
accordance  with  the  National 


Environmental  Policy  Act  (NEPA). 
Because  this  action  and  its  impacts  have 
not  changed  significantly  from  those 
considered  in  die  SEIS,  this  action  is 
categorically  excluded  from  the  NEPA 
requirement  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  5a(3]  of  the 
NOAA  Directives  Manual  02-10. 

This  action  is  in  compliance  with 
Executive  Order  12291,  and  is  covered 
by  the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations. 

The  public  has  had  the  opportunity  to 
comment  on  this  action.  The  public 
participated  in  GMT,  Groundfish 
Advisory  Subpanel,  Scientific  and 
Statistical  Committee,  and  Council 
meetings  in  April  1991  that  resulted  in 
the  recommendation  to  take  this  action. 
The  intent  to  take  this  action  was 


announced  in  the  Federal  Register  on 
May  2, 1991  (56  FR  20142)  and  no 
comments  relevant  to  this  action  were 
received.  Additional  public  comments 
will  be  accepted  for  15  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Administrative 
practice  and  procedure,  reporting  and 
recordkeeping  requirements. 

Autliority:  16  U.S.C.  1801  et  seq. 
Dated:  September  25. 1991. 
Joe  P.  Clem. 

A  cting  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-23550  Filed  9-25-91;  5:02  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
niaking  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  STATE 


Bureau  of  Consular  Affairs 


22  CFR  Part  41 


(Public  Notice  1468C1 

Visas:  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act,  as  Amended; 
Correction 

ACTION:  Proposed  rulemaking; 
correction. 

summary:  This  document  corrects  errors 
contained  in  the  preamble  and  the 
regulations  to  the  Department  of  State's 
publication  in  the  Federal  Register  of 
September  3, 1991.  56  FR  43565. 

SUPPLEMENTARY  INFORMATION: 
Need  for  Correction 

As  published,  the  preamble  to  the 
notice  of  proposed  rulemaking  1468 
contains  a  sentence  which  may  be 
misleading  as  it  does  not  reflect  the 
substance  of  the  related  paragraph.  Two 
typographical  errors  in  the  preamble  are 
also  being  corrected.  In  addition,  two 
misspelled  words  in  the  text  of  the 
regulations  are  being  corrected. 

Accordingly,  proposed  rulemaking 
1468  is  corrected  as  follows: 

1.  In  the  preamble,  on  page  53566, 
column  1,  the  last  sentence  to  the 
second  paragraph  starting  with  "The 
proposed  regulations",  is  removed.  On 
page  23569.  column  1,  second  paragraph 
line  8,  change  "INA  101(a)(14)"  to  read 
"INA  101(a)(44)." 

§  41.51    [Corrected] 

2.  In  §  41.51(c],  column  3,  line  8, 
change  the  word  "minor"  to  read 
"lesser." 

3.  In  §  41.51(j],  column  1,  line  2, 
change  the  word  "quantism"  to  read 
"quantum." 


Dated:  September  25, 1991. 
Stephen  K.  Fischel 
Acting  Director,  Office  of  Legislation, 
Regulations  and  Advisory  Assistance. 
[FR  Doc.  91-23498  Filed  &-30-91;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  11 

[AG  Order  No.  1509-91] 

Debt  Collection;  Salary  and 
Administrative  Offset 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Justice  is 
issuing  regulations  that  govern  the 
collection  of  debts  owed  to  the  United 
States.  These  regulations  implement  the 
debt  collection  procedures  provided 
under  sections  5  and  10  of  the  Debt 
Collection  Act  of  1982  (the  Act).  (Pub.  L 
No.  97-365).  codified  at  5  U.S.C.  5514 
and  31  U.S.C.  3716.  The  Act  authorizes 
the  Federal  Government  to  collect  debts 
by  means  of  salary  and  administrative 
offset  provided  that  there  has  been 
appropriate  due  process. 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  31. 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  James  E.  Williams.  Director.  Finance 
Staff,  Justice  Management  Division, 
Department  of  Justice,  room  7430, 
Patrick  Henry  Building,  601  D.  Street, 
NW.,  Washington,  DC  20530. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Williams,  Director,  Finance 
Staff,  Justice  Management  Division, 
Department  of  Justice,  telephone  number 
(202)  501-6984. 
SUPPLEMENTARY  INFORMATION:  Section  5 

of  the  Debt  Collection  Act  of  1982  (5 
U.S.C.  5514)  makes  several  changes  in 
the  way  executive  and  legislative 
agencies  collect  debts  owed  the 
Government.  The  purpose  of  the  Act  is 
to  improve  the  ability  of  the  Government 
to  collect  monies  owed  it. 

Under  the  Act,  when  the  head  of  an 
agency  determines  that  an  employee  of 
the  agency  is  indebted  to  the  United 
States  or  is  notified  by  the  head  of 
another  agency  that  an  agency  employee 
is  indebted  to  the  United  States,  the 
employee's  debt  may  be  offset  against 
his  or  her  pay.  The  amount  of  the  offset 
may  not  exceed  15  percent  of  the 


employee's  disposable  pay  unless  the 
employee  gives  written  consent. 

'The  employee  must  be  afforded 
certain  due  process  rights  before  salary 
offset  deductions  can  begin.  Under  the 
Act,  an  employee-debtor  must  be 
provided  with  notice  of  a  debt,  the 
opportunity  to  review  the  record  and  to 
enter  into  a  written  repayment 
agreement,  and,  on  timely  application, 
an  opportunity  for  a  hearing,  before  the 
Government  may  collect  the  debt  by 
offset.  The  employee  must  notify  the 
agency  of  his  or  her  intent  to  exercise 
these  rights  within  the  time  period 
prescribed  in  the  regulations. 

The  Act  requires  agencies  to  issue 
regulations  for  salary  offset  consistent 
with  the  offset  regulations  issued  by  the 
Office  of  Personnel  Management  (0PM). 
OPM  issued  final  rules  on  July  3, 1984 
(49  FR  27470),  codified  in  subpart  K  of 
part  550  of  title  5  of  the  Code  of  Federal 
Regulations.  This  proposed  rule  has 
been  approved  by  OPM  and  it 
establishes  the  procedures  the 
Department  will  follow  in  making  a 
salary  offset. 

Administrative  offset,  which  may  be 
accomplished  pursuant  to  §  11.9.  is  a 
procedure  under  which  the  Government 
-  may  collect  a  debt  owed  it  by  an 
employee,  organization,  or  entity  by 
withholding  payment  or  offsetting 
monies  owed  to  the  debtor  pending 
resolution  of  the  Government's  claim.  By 
and  large,  the  offset  is  accomplished 
against  monies  other  than  salaries 
payable  by  the  government.  In  general, 
the  procedure  for  salary  offset  is 
contained  at  S  11-8.  Nevertheless,  when 
prescribed  by  statute  (e.g..  in  the  case  of 
recouping  a  travel  advance  pursuant  to  5 
U.S.C.  5705).  administrative  offset 
procedures  pursuant  to  {  11.9  may  be 
used  to  offset  a  Government  employee's 
salary. 

In  accordance  with  5  U.S.C.  605(b).  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291.  nor  does  it 
have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  pursuant  to  E.O. 
12612. 

List  of  Subjects  b  28  CFR  Part  11 

Administrative  practice  and 
procedure.  Claims.  Debt  collection. 


49730 Federal  Register  /  Vol.  56.  No.  190  /  Tuesday.  October  1.  1991  /  Proposed  Rules 


Government  contracts.  Government 
employees.  Income  taxes.  Lawyers, 
Wages. 

By  virtue  of  the  authority  vested  in  me 
by  28  U.S.C.  509  and  510.  5  U.S.C.  301 
and  5514.  31  U.S.C.  3716.  5  CFR  part  550. 
subpart  K  and  4  CFR  chapter  II.  part  11 
of  title  28  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  1 1— DEBT  COLLECTION 

1.  The  authority  citation  for  part  11  is 
revised  to  read  as  follows: 

Authority:  5  U5.C.  301.  5514:  2fl  U.S.C.  509. 
510:  31  U.S.C.  3718.  3718.  3720A:  4  CFR 
chapter  U;  5  CFR  part  350,  subpart  K. 

2.  A  new  subpart  B,  consisting  of 

§§  11.4  through  11.9  is  added  to  read  as 
follows: 

Sut>part  &— Administration  of  Debt 
Collection 


Sec 
11.4 
11.5 
11.6 
11.7 
11.8 
11.9 


Purpose  and  scope. 
Delegation  of  authority. 
Definitions. 
Salary  adjustments. 
Salary  offset 
Administrative  offset. 


Subpart  B— Administration  of  Debt 
Collection 

§  1  1j4    PurpoM  and  scope. 

(a)  Purpose.  The  purpose  of  the  Debt 
Collection  Act  of  1982  (5  U.S.C.  5514  and 
31  U.S.C.  3718)  is  to  provide  a 
comprehensive  approach  to  the 
collection  of  debts  due  the  Federal 
Government.  This  subpart  implements 
sections  5  and  10  of  the  Act,  which 
authorize  the  collection  of  debts  owed 
by  persons,  organizations,  or  entities  to 
the  Federal  Government  by  offset 
except  that,  generally,  a  debt  may  not  be 
collected  by  such  means  if  outstanding 
for  more  than  ten  years  after  the 
agency's  rights  to  collect  the  debt  first 
accrued.  This  subpart  is  consistent  with 
the  Office  of  Personnel  Management's 
(OPM)  regidations  on  salary  offset, 
which  are  codified  in  subpart  K  of  part 
550  of  title  5  of  the  CFR,  and  with 
regulations  on  administrative  offset 
published  jointly  by  the  General 
Accounting  Office  (GAO)  and  the 
Department  of  Justice,  which  are 
codified  in  part  102  of  chapter  II  of  title  4 
of  the  CFR. 

(b)  Scope.  (1)  This  subpart  provides 
Departmental  procedures  for  the 
collection  of  certain  debts  owed  the 
Govermnent. 

(2)  This  subpart  applies  to  collections 
by  the  Department  from: 

(i)  Federal  employees  who  are 
indebted  to  the  Department; 


(ii)  Employees  of  the  Department  who 
are  indebted  to  other  agencies:  and 

(iii)  Other  persons,  organizations,  or 
entities  that  are  indebted  to  the 
Department. 

(3)  This  subpart  does  not  apply  to 
debts  or  claims  arising  under  the 
Internal  Revenue  Code  of  1954,  as 
amended  (26  U.S.C.  1  et  seq.]\  the  Social 
Security  Act  (42  U.S.C.  301  et  seq.\,  the 
tariff  laws  of  the  United  States;  or  to  a 
situation  in  which  the  Contract  Disputes 
Act  applies  (41  U.S.C.  601  et  seq.)\  or  in 
any  case  where  collection  of  a  debt  is 
explicitly  provided  for  or  prohibited  by 
another  statute  (e.g.,  travel  advances  in 
5  U.S.C.  5705  and  employee  training 
expenses  in  5  U.S.C.  4108). 

(4)  Nothing  in  this  subpart  precludes 
the  compromise,  suspension,  or 
termination  of  collection  actions  where 
appropriate  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act  (31  U.S.C.  3711  et  seq.\  4 
CFR  parts  101-105;  38  CFR  1.900  through 
1.954). 

(5)  Nothing  in  this  subpart  is  intended 
to  govern  procedures  implemented  by 
other  agencies  under  the  Act. 

§  1 1.5    Delegation  of  authority. 

Authority  to  conduct  the  following 
activities  is  hereby  delegated  to  heads 
of  Department  organizations  with 
respect  to  debts  arising  in  their 
respective  organizations: 

(a)  Initiate  and  effectuate  the 
administrative  collection  process. 

(b)  Accept  or  reject  compromise 
offers,  and  suspend  or  terminate 
collection  actions  where  the  claim  does 
not  exceed  $100,000  or  such  higher 
amount  as  the  Attorney  General  may 
from  time  to  time  prescribe,  exclusive  of 
interest,  administrative  costs,  and 
penalties  as  provided  herein,  as  set  forth 
in  31  U.S.C.  3177(a)(2). 

(c)  Report  to  consumer  reporting 
agencies  certain  data  pertaining  to 
delinquent  debts. 

(d)  Use  offset  procedures  to  effectuate 
collection. 

(e)  Take  any  other  action  necessary  to 
facilitate  and  augment  collection  in 
accordance  with  the  policies  contained 
herein  and  as  otherwise  provided  by 
law. 

§11.6    Definition*. 

Except  where  the  context  clearly 
indicates  otherwise,  or  where  the  term  is 
otherwise  defined  elsewhere  in  the 
subpart,  the  following  definitions  shall 
apply  to  this  subpart. 

(a)  Agency  means: 

(1)  An  executive  agency,  as  defined 
by  section  105  of  title  5.  United  States 
Code,  including  the  United  States  Postal 


Service  and  the  United  States  Postal 
Rate  Commission; 

(2)  A  military  department  as  defined 
by  section  102  of  title  5  of  the  United 
States  Code; 

(3)  An  agency  or  court  of  the  judicial 
branch  including  a  court  as  defined  in 
section  610  of  title  28  of  the  United 
States  Code,  the  District  Court  for  the 
Northern  Mariana  Islands  and  the 
fudicial  Panel  on  Multidistrict  Litigation; 

(4)  An  agency  of  the  legislative 
branch,  including  the  United  States 
Senate  and  the  United  States  House  of 
Representatives;  and 

(5)  Other  establishments  that  are 
entities  of  the  Federal  Government. 

(b)  Bureau  means  that  Bureau  of 
Prisons  (BOP),  the  Drug  Enforcement 
Administration  (DEA),  the  Federal 
Bureau  of  Investigation  (FBI),  Federal 
Prison  Industries,  the  Immigration  and 
Naturalization  Service  (INS),  the  Office 
of  Justice  Programs,  and  United  States 
Marshals  Service  (USMS). 

(c)  Certification  means  a  written 
statement  received  from  a  creditor 
agency  which  requests  the  paying 
agency  to  offset  the  salary  of  an 
employee  and  specifies  that  appropriate 
due  process  has  been  afforded  the 
employee. 

(d)  Components  means  the  bureaus, 
offices,  boards,  and  divisions  of  the 
Department. 

(e)  Compromise  means  the 
forgiveness  of  a  debt  in  accordance  with 
31  U.S.C.  3177(a)(2)  and  DOJ  Order  No. 
2120.4E  (Copies  are  available  in 
accordance  with  28  CFR  part  16,  subpart 
A.). 

(f)  Creditor  agency  means  any  agency 
of  the  Federal  Government  to  which  a 
debt  is  owned. 

(g)  Department  or  Justice  Department 
means  the  Department  of  Justice  and  its 
components. 

(h)  Disposable  pay  means  that  part  of 
the  current  basic  pay,  special  pay, 
incentive  pay,  retired  pay,  retainer  pay, 
or.  in  the  case  of  an  employee  not 
entitled  to  basic  pay,  other  authorized 
pay  remaining  after  the  deduction  of  any 
amount  required  by  law  to  be  withheld. 
The  Department  shall  allow  the 
following  deductions  in  determining 
disposable  pay  subject  to  salary  offset: 

(1)  Social  security  taxes; 

(2)  Amounts  deducted  for  the  U.S. 
Soldiers'  and  Airmen's  Home; 

(3)  Fines  and  forfeiture  ordered  by  a 
court  martial  or  by  a  commanding 
officer 

14)  Federal,  State  or  local  income 
taxes  no  greater  than  would  be  the  case 
if  the  employee  claimed  all  dependents 
to  which  he  or  she  is  entitled  and  such 
additional  amounts  for  which  the 
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employee  presents  evidence  of  a  tax 
obligation  supporting  the  additional 
withholding; 

(5)  Health  insurance  premiums; 

(6)  Normal  retirement  contributions 
(e.g.,  Civil  Service  Retirement 
deductions,  Survivor  Benefit  Plan  or 
Retired  Servicemen's  Family  Protection 
Plan);  and 

(7)  Normal  life  insurance  premiums, 
exclusive  of  optional  life  insurance 
premiums  (e.g..  Serviceman's  Group  Life 
Insurance  and  "basic"  Federal 
Employee's  Croup  Life  Insurance 
premiums). 

(i)  Employee  means  a  current 
employee  of  the  Justice  Department  or 
other  agency,  including  a  current 
member  of  the  Armed  Forces  or  Reserve 
of  the  Armed  Forces  of  the  United 
States. 

(j)  Federal  Claims  Collection 
Standards,  (FCCS)  means  standards 
jointly  published  by  the  Department  of 
Justice  and  the  General  Accounting 
Office  in  4  CFR  chapter  II. 

(k)  Hearing  official  means  an 
individual  responsible  for  conducting 
any  hearing  with  respect  to  the 
existence  or  amount  of  a  debt  claimed, 
and  rendering  a  decision  on  the  basis  of 
such  hearing.  A  hearing  official  must  not 
be  under  the  supervision  or  control  of 
the  Attorney  General  when  the 
Department  is  the  creditor  agency  and 
may  be  an  administrative  law  judge. 

(1)  Notice  of  Intent  to  Offset  or  Notice 
of  Intent  means  a  written  notice  from  a 
creditor  agency  to  an  employee, 
organization,  or  entity  stating  that  the 
debtor  is  indebted  to  the  creditor  agency 
and  apprising  tlie  debtor  of  certain 
administrative  rights. 

(m)  Notice  of  Salary  Offset  means  a 
written  notice  from  the  paying  agency  to 
an  employee  after  a  certification  has 
been  issued  by  a  creditor  agency, 
informing  the  employee  that  salary 
offset  will  begin  at  the  next  officially 
established  pay  interval. 

(n)  Organization  means  the  bureaus 
individually  and  the  offices,  boards,  and 
divisions  collectively. 

(o)  Organization  head  means  any 
Director,  Administrator,  or 
Commissioner  of  the  respective 
Department  bureaus,  the  Director  of  the 
Executive  Office  for  United  States 
Trustees,  the  Director  of  the  Executive 
Office  for  United  States  Attorneys,  and 
the  Assistant  Attorney  General  for 
Administration,  who  shall  serve  as  the 
organization  head  for  the  offices, 
boards,  and  divisions. 

(p)  Paying  agency  means  the  agency 
of  the  Federal  Government  that  employs 
the  individual  who  owes  a  debt  to  an 
agency  of  the  Federal  Government.  In 


some  cases,  the  Department  may  be 
both  the  creditor  and  the  paying  agency. 

(q)(l)  Payroll  office  means  the  payroll 
o^ice  in  the  paying  agency  that  is 
primarily  responsible  for  the  payroll 
records  and  the  coordination  of  pay 
matters  with  the  appropriate  personnel 
office  with  respect  to  an  employee. 

(2)  Applicable  payroll  office  means 
the  Federal  Bureau  of  Investigation 
Voucher  and  Payroll  Section  with 
respect  to  FBI  employees,  or  the  Justice 
Employee  Data  Service  for  all  other 
employees  of  the  Department. 

(r)  Salary  offset  coordination  officer 
means  an  official  designated  by  an 
organization  head  who  is  responsible  for 
coordinating  the  debt  collection 
activities  of  that  organization. 

S  11.7    Salary  adjustment*. 

Any  adjustment  to  pay  arising  out  of 
an  employee's  election  of  coverage,  or  a 
change  in  coverage,  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay  shall  not  be 
considered  collection  of  a  "debt"  for  the 
purposes  of  this  subpart  if  the  amount  to 
be  recovered  was  accumulated  over  four 
pay  periods  or  less.  In  such  cases,  the 
Department  is  not  required  to  comply 
with  §  11.8,  but  a  brief,  clear  statement 
should  be  provided  in  the  employee's 
earning  statement  to  advise  the 
employee  of  the  overpayment  or  the 
collection  action,  or  both,  at  the  time 
that  the  adjustment  is  made. 

§11.8    Salary  offMt 

(a)  Applicability  of  salary  offset.  This 
section  is  applicable  to  the  following 
Federal  salaried  individuals  and  applies 
to  all  debts  with  the  exception  of  debts 
where  collection  is  explicitly  provided 
for  or  prohibited  by  another  statute  (for 
instance,  travel  advances,  employee 
training  expenses,  etc.): 

(1)  Individuals  who  owe  the 
Department  a  debt  and  who  are 
currently  employed  by  the  Department; 

(2)  Individuals  who  owe  the 
Department  a  debt  and  who  are 
currently  employed  by  another  agency; 
and, 

(3)  Individuals  who  owe  a  debt  to 
another  Federal  agency  and  who  are 
currently  employed  by  the  Department. 

(b)  Notice  requirements  before  offset. 
Deductions  under  the  authority  of  5 
U.S.C.  5514  will  not  be  made  unless  the 
creditor  agency  provides  the  employee 
with  written  notice  that  he  or  she  owes 
a  debt  to  the  Federal  Government,  a 
minimum  of  30  calendar  days  before 
salary  offset  is  initiated.  When  the 
Department  is  the  creditor  agency,  this 
Notice  of  Intent  to  Offset  an  employee's 
salary  shall  be  hand-delivered  or  sent 
by  certified  mail  to  the  Assistant 


Director,  Justice  Employee  Data  Service, 
or  the  Section  Chief,  Voucher  and 
Payroll  Section,  Administrative  Services 
Division,  FBI,  who  shall  then  transmit 
the  Notice  of  Intent  to  the  debtor- 
employee.  The  Notice  of  Intent  shall 
state: 

(1)  That  the  organization  head  has 
reviewed  the  records  relating  to  the 
claim  and  has  determined  that  a  debt  is 
owed,  the  amount  of  the  debt,  and  the 
facts  giving  rise  to  the  debt; 

(2)  The  organization  head's  intention 
to  collect  the  debt  by  means  of 
deduction  from  the  employee's  current 
disposable  pay  account  until  the  debt 
and  all  accumulated  interest  is  paid  in 
full; 

(3)  The  amount,  frequency, 
approximate  beginning  date,  and 
duration  of  the  intended  deductions; 

(4)  An  explanation  of  the 
Department's  policy  concerning  interest, 
penalties,  and  administrative  costs, 
including  a  statement  that  such 
assessments  must  be  made,  unless 
excused,  in  accordance  with  the  Federal 
Claims  Collection  Standards.  4  CFR 
chapter  n. 

(5)  The  employee's  right  to  inspect 
and  copy  all  records  of  the  Department 
pertaining  to  the  debt  claimed  of  to 
receive  copies  of  such  records  if 
personal  inspection  is  impractical; 

(6)  The  name,  address,  and  telephone 
number  of  an  officer  or  employee  of  the 
Department  to  whom  requests  for  access 
to  Department  records  relating  to  the 
debt  must  be  sent; 

(7)  The  employee's  right  to  a  hearing 
conducted  by  an  impartial  hearing 
o^icial  (an  administrative  law  judge,  or 
alternatively,  a  hearing  official  not 
under  the  supervision  and  control  of  the 
Attorney  General)  with  respect  to  the 
existence  and  amount  of  the  debt 
claimed,  or  the  repayment  schedule  (i.e.. 
the  percentage  of  disposable  pay  to  be 
deducted  each  pay  period),  so  long  as  a 
petition  is  filed  by  the  employee  as 
prescribed  in  S  11  ■8(c); 

(8)  The  employee's  right  for  an 
opportimity.  if  not  previously  provided, 
to  estabhsh  a  schedule  for  the  voluntary 
repayment  of  the  debt  or  to  enter  into  a 
written  agreement  to  establish  a 
schedule  for  repayment  of  the  debt  in 
lieu  of  offset.  "The  agreement  shall  be  in 
terms  agreeable  to  the  Department  and 
shall  be  in  writing,  signed  by  both  the 
employee  and  the  organization  head  (4 
CFR  102.2(e)); 

(9)  The  name,  address,  and  telephone 
number  of  an  officer  or  employee  of  the 
Department  to  whom  a  proposal  for 
voluntary  repayment  must  be  sent;  and 
the  name,  address,  and  telephone 
number  of  an  officer  or  employee  of  the 
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Department  who  may  be  contacted 
concerning  procedures  for  requesting  a 
hearing; 

(10)  The  method  and  time  period  for 
requesting  a  hearing: 

(11)  That  the  timely  filing  of  a  petition 
for  a  hearing  on  or  before  the  15th 
calendar  day  following  receipt  of  such 
notice  of  intent  will  stay  the 
commencement  of  collection 
proceedings; 

(12)  The  name  and  address  of  the 
office  to  which  the  petition  should  be 
sent; 

(13)  That  the  Department  will  initiate 
certification  procedures  to  implement  a 
salary  offset,  as  appropriate,  (which 
may  not  exceed  15  percent  of  the 
employee's  disposable  pay)  not  less 
than  30  days  from  the  date  of  receipt  of 
the  Notice  of  Intent  to  Offset,  unless  the 
employee  files  a  timely  petition  for  a 
hearing; 

(14)  That  a  final  decision  on  the 
hearing  (if  one  is  requested)  will  be 
issued  at  the  earliest  practical  date,  but 
not  later  than  60  days  after  the  Hling  of 
the  petition  requesting  the  hearing, 
unless  the  employee  requests,  and  the 
hearing  official  grants,  a  delay  in  the 
proceedings; 

(15)  That  any  knowingly  false  or 
hivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to: 

(i)  Disciplinary  procedures 
appropriate  under  chapter  75  of  title  5. 
United  States  Code,  part  752  of  title  5. 
Code  of  Federal  Regulations,  or  any 
other  applicable  statute  or  regulations; 

(ii)  Penalties  under  the  False  Claims 
Act  31  U.S.C.  3729-3731,  or  under  any 
other  applicable  statutory  authority;  and 

(iii)  Criminal  penalties  under  18  U.S.C. 
286.  287. 1001.  and  1002  or  under  any 
other  applicable  statutory  authority; 

(16)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made; 

(17)  That  unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  amounts  paid  on,  or 
deducted  from,  the  debt  that  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee;  and, 

(18)  That  proceedings  with  respect  to 
such  debt  are  governed  by  section  5  of 
the  Debt  Collection  Act  of  1982  (5  U.S.C. 
5514). 

(c)  Review  of  departmental  records 
related  to  the  debt  (1)  An  employee 
who  desires  to  inspect  or  copy 
Department  records  related  to  the  debt 
must  send  a  letter  requesting  access  to 
the  relevant  records  to  the  official 
designated  in  the  Notice  of  Intent.  The 
i<  Iter  must  be  received  in  the  office  of 


that  official  within  15  days  after  the 
employee  receives  the  Notice  of  Intent. 

(2)  In  response  to  a  timely  request 
submitted  by  the  debtor,  the  designating 
official  will  notify  the  employee  of  the 
location  of  the  records  and  the  time 
when  the  employee  may  inspect  and 
copy  records  related  to  the  debt. 

(3)  If  personal  inspection  is 
impractical,  arrangements  shall  be  made 
by  the  salary  offset  coordination  official 
to  send  copies  of  such  records  to  the 
employee. 

(d)  Opportunity  for  a  hearing  where 
the  Department  is  the  creditor  agency — 
(1)  Request  for  a  hearing.  An  employee 
who  requests  a  hearing  on  the  existence 
of  amount  of  the  debt  held  by  the 
Department  or  the  offset  schedule 
proposed  by  the  Department  must  send 
such  request  to  the  office  designated  in 
the  Notice  of  Intent.  The  request  or 
petition  for  a  hearing  must  be  received 
by  the  office  of  the  official  designated 
on  or  before  the  15th  calendar  day 
following  receipt  by  the  employee  of  the 
Notice.  The  employee  must  specify 
whether  an  oral  hearing  is  requested.  If 
an  oral  hearing  is  desired,  the  request 
should  explain  why  the  matter  cannot 
be  resolved  by  review  of  the 
dociunentary  evidence  alone. 

(2)  Failure  to  timely  submit.  If  the 
employee  files  a  request  or  petition  for 
hearing  after  the  expiration  of  the  15 
calendar-day  period  provided  for  in 

§  11.8(c)(1),  the  organization  head  may 
accept  the  request  if  the  employee  can 
show  that  the  delay  was  the  result  of 
circumstances  beyond  his  or  her  control 
because  of  a  failure  to  receive  actual 
notice  of  the  filing  deadline. 

(3)  Obtaining  the  services  of  a  hearing 
official,  (i)  When  the  debtor  is  not  a 
Department  employee,  the  Department 
may  request  a  hearing  official  from  an 
agent  of  the  paying  agency  designated  in 
appendix  A  to  part  581  of  title  5  of  the 
Code  of  Federal  Regulations,  or  as 
otherwise  designated  by  the  agency. 

(ii)  When  the  debtor  is  not  a 
Department  employee,  the  Department 
may  contact  any  agent  of  another 
agency  designated  in  appendix  A  to  part 
581  of  title  5  of  the  Code  of  Federal 
Regulations,  or  as  otherwise  designated 
by  the  agency,  to  request  a  hearing 
official. 

(4)  Procedure,  (i)  After  the  employee 
requests  a  hearing,  the  hearing  official 
shall  notify  the  employee  of  the  form  of 
the  hearing  to  be  provided.  If  the  hearing 
will  be  oral,  the  notice  shall  set  forth  the 
date,  time,  and  location  of  the  hearing, 
which  must  occur  no  more  than  30  days 
after  the  request  is  received.  If  the 
hearing  will  be  conducted  by 
examination  of  documents,  the 
employee  shall  be  notified  within  30 


days  that  he  or  she  should  submit 
evidence  and  arguments  in  writing  to 
the  hearing  official. 

(ii)  Oral  hearing.  An  employee  who 
requests  an  oral  hearing  shall  be 
provided  an  oral  hearing  if  the  hearing 
official  determines  that  the  matter 
cannot  be  resolved  by  review  of 
documentary  evidence  alone  (e.g.,  when 
an  issue  of  credibility  or  veracity  is 
involved).  The  hearing  need  not  be  an 
adversarial  adjudication  and  rules  of 
evidence  need  not  apply.  Oral  hearings 
may  take  the  form  of,  but  are  not  limited 
to: 

(A)  Informal  conferences  with  the 
hearing  official  in  which  the  employee 
and  agency  representative  will  be  given 
full  opportunity  to  present  evidence, 
witnesses  and  argument; 

(B)  Informal  meetings  in  which  the 
hearing  examiner  interviews  the 
employee;  or 

(C)  Formal  written  submissions,  with 
an  opportunity  for  oral  presentation. 

(iii)  Documentary  hearing.  If  the 
hearing  official  determines  that  an  oral 
hearing  is  not  necessary,  he  or  she  shall 
make  the  determination  based  upon  a 
review  of  the  written  record. 

(iv)  Record.  The  hearing  official  must 
maintain  a  summary  record  of  any 
hearing  provided  by  this  Section.  See  4 
CFR  102.3.  Witnesses  who  testify  in  oral 
hearings  will  do  so  under  oath  or 
affirmation. 

(5)  Date  of  decision.  The  hearing 
official  shall  issue  a  written  opinion 
stating  his  or  her  decision,  based  upon 
all  evidence  and  information  developed 
at  the  hearing,  as  soon  as  practicable 
after  the  hearing,  but  not  later  than  60 
days  after  the  date  on  which  the  petition 
was  received  by  the  Department,  unless 
the  employee  requests  a  delay  in  the 
proceedings.  If  a  delay  was  so 
requested,  the  60  day  decision  period 
shall  be  extended  by  the  number  of  days 
by  which  the  hearing  was  postponed. 
Decisions  not  rendered  timely  shall 
result  in  the  waiver  of  penalty  and 
interest  costs.  The  decision  of  the 
hearing  official  shall  be  final. 

(6)  Content  of  decision.  The  written 
decision  shall  include: 

(i)  A  summary  of  the  facts  on  the 
origin,  nature  and  amount  of  the  debt; 

(ii)  The  hearing  official's  findings, 
analysis  and  conclusions;  and 

(iii)  The  terms  of  any  repayment 
schedules,  if  applicable. 

(7)  Failure  to  appear  If,  in  the 
absence  of  good  cause  shown  (e.g.. 
illness),  an  employee  or  the 
representative  of  the  Department  fails  to 
appear,  the  hearing  official  shall 
proceed  with  the  hearing  as  scheduled, 
and  make  his/her  determination  based 
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upon  the  oral  testiinony  presented  and 
the  documentation  submitted  by  both 
parties.  At  the  request  of  both  parties, 
the  hearing  ofTicial  may  schedule  a  new 
hearing  date.  Both  parties  shall  be  given 
reasonable  notice  of  the  time  and  place 
of  this  new  hearing. 

(e)  Certification  where  the 
Department  is  the  creditor  agency.  (1) 
The  salarj-  qffset  coordination  officer 
shall  provide  a  certification  to  the 
appropriate  payroll  office  in  all  cases 
where; 

(i)  The  hearing  official  determines  that 
a  debt  exists;  or 

(ii)  The  employee  admits  the  existence 
and  amount  of  the  debt  by  failure  to 
request  a  hearing. 

(2)  The  certification  must  be  in  writing 
and  must  state: 

(i)  The  employee  owes  the  debt; 

(ii)  The  amount  and  basis  of  the  debt; 

(iii)  The  date  the  Government's  ri^t 
to  collect  the  debt  first  accrued; 

(iv)  The  Department's  regulations 
have  been  approved  by  OPM  pursuant 
to  5  CFR  part  550,  subpart  K; 

(v)  The  amount  and  date  the  lump  sum 
payment  will  be  collected: 

(vi)  If  the  collection  is  to  be  made  in 
installments,  the  number  of  installments 
to  be  collected,  the  amount  of  each 
installment,  and  the  commencing  date  of 
the  first  installment,  if  a  date  other  than 
the  next  officially  established  pay 
period  is  required;  and 

(vii)  The  date  the  employee  was 
notified  of  the  debt  the  actionfs)  taken 
under  5  U.S.C.  5514(b)  and  the  dates 
such  actions  were  taken. 

(f)  Voluntary  repayment  agreements 
as  alternative  to  salary  offset  where  the 
Department  is  the  creditor  agency.  (1)  In 
response  to  a  Notice  of  Intent,  an 
employee  may  propose  to  repay  the  debt 
in  accordance  with  scheduled 
installment  payments.  Any  employee 
who  withes  to  repay  a  debt  without 
salary  offset  shall  submit  in  writing  a 
proposed  agreement  to  repay  the  debt. 
The  proposal  shall  set  forth  a  proposed 
repayment  schedule.  Any  proposal 
under  this  paragraph  must  be  received 
by  the  office  of  the  official  designated  in 
the  notice  within  15  calendar  days  after 
receipt  of  the  Notice  of  Intent. 

(2)  In  response  to  a  timely  proposal  by 
the  debtor,  the  organization  head  will 
notify  the  employee  whether  the 
employee's  proposed  written  agreement 
for  repayment  is  acceptable.  It  is  within 
the  organization  bead's  discretion  to 
accept  a  repayment  agreement. 

(3)  If  the  organization  head  decides 
that  the  proposed  repayment  agreement 
is  unacceptable,  the  employee  will  have 
15  days  from  the  date  he  or  she  received 
notice  of  the  decision  to  file  a  petition 
for  a  hearing. 


(4)  If  the  organization  head  decides 
that  the  proposed  repayment  agreement 
is  acceptable,  the  arrangement  must  be 
put  in  writing  and  signed  by  both  the 
employee  and  the  organization  head. 

(g)  Special  review  where  the 
Department  is  the  creditor  agency.  (1) 
An  employee  subject  to  salary  offset  or 
a  voluntary  repayment  agreement  may, 
at  any  time,  request  a  special  review  by 
the  Department  of  the  amount  of  the 
salary  offset  or  voluntary  payment, 
based  on  materially  changed 
circumstances  such  as,  but  not  limited  to 
catastrophic  illness,  divorce,  death,  or 
disability. 

(2)  In  determining  whether  an  offset 
would  prevent  the  employee  from 
meeting  essential  subsistence  expenses 
(costs  incurred  for  food,  housing, 
clothing,  transportation  and  medical 
care),  the  employee  shall  submit  a 
detailed  statement  and  supporting 
documents  for  the  employee,  his  or  her 
spouse  and  dependents  indicating: 

(!)  Income  from  all  sources; 
(ii)  Assets: 
(iii)  Liabilities; 
(iv)  Number  of  dependents; 
(v)  Expenses  for  food,  housing, 
clothing  and  transportation; 
(vi)  Medical  expenses:  and 
(vii)  Exceptional  expenses,  if  any. 

(3)  If  the  employee  requests  a  special 
-review  under  this  section,  the  employee 
shall  file  an  alternative  proposed  offset 
or  payment  schedule  and  a  statement 
with  supporting  documents,  showing 
why  the  current  salary  offset  or 
payments  result  in  an  extreme  financial 
hardship  to  the  employee. 

(4)  The  organization  head  shall 
evaluate  the  statement  and  supporting 
documents,  and  determine  whether  the 
original  offset  or  repayment  schedule 
imposes  an  extreme  financial  hardship 
on  the  employee.  The  organization  head 
shall  notify  the  employee  in  writing 
within  30  days  of  such  determination, 
including,  if  appropriate,  a  revised  offset 
or  payment  schedule. 

(5)  If  the  special  review  results  in  a 
revised  offset  or  repayment  schedule, 
the  salary  offset  coordination  officer 
shall  provide  a  new  certification  to  the 
paying  agency. 

(h)  Notice  of  salary  offset  where  the 
Department  is  the  paying  agency.  (1) 
Upon  receipt  of  proper  certification  from 
the  creditor  agency,  the  applicable 
payroll  office  shall  send  the  employee  a 
written  notice  of  salary  offset.  Such 
notice  shall  advise  the  employee  that 

(i)  The  certification  has  been  received 
from  the  creditor  agency:  and 

(ii)  Salary  offset  will  be  initiated  at 
the  next  officially  established  pay 
interval. 


(2)  The  applicable  payroll  office  shall 
provide  a  copy  of  the  notice  to  the 
creditor  agency  and  advise  such  agency 
of  the  dollar  amount  to  be  offset  and  the 
pay  period  when  the  offset  will  begin. 

(i)  Procedures  for  salary  offset  where 
the  Department  is  the  paying  agency.  (1 ) 
The  salary  offset  coordination  officials 
shall  coordinate  salary  deductions 
under  this  section. 

(2)  The  applicable  payroll  office  shall 
determine  the  amount  of  an  employee's 
disposable  pay  and  offset  salary. 

(3)  Deductions  shall  begin  the  pay 
period  following  receipt  by  the 
applicable  payroll  office  of  the 
certification.  If  this  is  not  possible. 
deductions  should  begin  within  the  next 
officially  established  pay  interval  or  as 
soon  thereafter  as  possible. 

(4)  Types  of  collection. — (i)  Lump-sum 
payment.  U  the  amount  of  the  debt  is 
equal  to  or  less  than  15  percent  of 
disposable  pay,  such  debt  ordinarily  will 
be  collected  in  one  lump-sum  payment. 

(ii)  Installment  deductions. 
Installment  deductions  will  be  made 
over  a  period  not  greater  than  the 
anticipated  period  of  employment  The 
size  and  frequency  of  installment 
deductions  will  bear  a  reasonable 
relation  to  the  size  of  the  debt  and  the 
employee's  ability  to  pay.  However,  the 
amount  deducted  from  any  period  will 
not  exceed  15  percent  of  the  disposable 
pay  from  whidi  the  deduction  is  made 
unless  the  employee  has  agreed  in 
writing  to  the  deduction  of  greater 
amount  The  installment  payment 
should  normally  be  sufficient  in  size  and 
frequency  to  liquidate  the  debt  in  no 
more  than  three  years.  Installment 
payments  of  less  than  $25  should  be 
accepted  only  in  the  most  unusual 
circumstances. 

(iii)  Lump-sum  deductions  from  final 
check.  A  lump-sum  deduction  exceeding 
15  percent  of  disposable  pay  may  be 
made  pursuant  to  31  U.S.C.  3716  from 
any  final  salary  payment  due  a  former 
employee  in  order  to  liquidate  a  debt 
whether  the  former  employee  was 
separated  voluntarily  or  involuntarily. 

(iv)  Lump-sum  deductions  from  other 
sources.  Whenever  an  employee  subject 
to  salary  offset  is  separated  from  the 
Department  and  the  balance  of  the  debt 
cannot  be  liquidated  by  offset  of  the 
final  salary  check,  the  Department 
pursuant  to  31  U.S.C  3716,  may  offset 
any  later  payments  of  any  kind  against 
the  balance  of  the  debt 

(5)  Mutiple  debts.  Where  two  or  more 
creditor  agencies  are  seeking  salary 
offset  or  where  two  or  more  debts  are 
owed  to  a  single  creditor  agency,  the 
applicable  payroll  office  may.  at  its 
discretion,  determine  whether  one  or 
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more  debts  should  be  offset 
simultaneously  within  the  15  percent 
limitation. 

(6)  Precedence  of  salary  deductions 
by  the  Department,  (i)  For  Department 
employees,  debts  owed  are  to  be  paid  in 
the  following  order  of  precedence: 

(A)  Retirement  and  Medicare  or  FICA. 

(B)  Federal  income  taxes. 

(C)  Health  benefits  premium. 

(D)  Group  life  insurance  (basic) 
premiums. 

(E)  Indebtedness  due  the  Department. 

(F)  Indebtedness  due  other  agencies. 

(G)  State  income  taxes. 
(H)  Local  income  taxes. 

(I)  Garnishments  for  alimony  and 
child  support  payments. 

(J)  Court-ordered  bankruptcy 
payments  under  chapter  13  of  the 
Revised  Bankruptcy  Act,  11  U.S.C.  1301. 

(K)  Optional  life  insurance  premiums. 

(L)  Other  voluntary  deductions, 
including  allotments  and  assignments,  in 
the  order  determined  by  the  paying 
agency. 

(ii)  In  the  event  that  a  Debt  to  the 
Department  is  certified  while  an 
employee  is  subject  to  salary  offset  to 
repay  another  agency,  the  applicable 
payroll  office  may  decide  whether  the 
debt  to  the  other  agency  should  be 
repaid  in  full  before  collecting  the 
Department's  claim  or  whether  changes 
should  be  made  in  the  salary  deductions 
being  sent  to  the  other  agency.  If  debts 
owed  to  the  Department  can  be 
collected  in  one  pay  period,  the  payroll 
oITice  may  suspend  the  salary  offset  to 
the  other  agency  for  that  pay  period  in 
order  to  liquidate  the  Department's  debt. 
When  an  employee  has  two  or  more 
debts  owed  to  Federal  agencies,  the  best 
interests  of  the  Government  shall  be  the 
primary  consideration  in  the 
determination  by  the  payroll  office  of 
the  order  of  the  debt  collection. 

(j)  Coordinating  salary  offset  with 
other  agencies — (1)  Responsibility  of  the 
Department  as  the  creditor  agency,  (i) 
The  organization  head  shall  designate  a 
salary  coordination  officer  who  shall  be 
responsible  for 

(A)  Arranging  for  a  hearing  upon 
proper  petition  by  a  Federal  employee; 

(B)  Preparing  the  Notice  of  Intent  to 
Offset,  consistent  with  the  requirements 
of  paragraph  (b)  of  this  section; 

(C)  Ensuring  that  each  certificate  of 
debt  sent  to  a  paying  agency  is 
consistent  with  the  requirements  of 
paragraph  (e]  of  this  section;  and 

(D)  Obtaining  hearing  officials  from 
other  agencies  pursuant  to  paragraph 
(d)(3)  of  this  section. 

(ii)  Requesting  recovery  from  current 
paying  agency.  Upon  completion  of  the 
procedures  established  in  this  subpart 


and  pursuant  to  5  U.S.C.  5514.  the  salary 
coordination  official  must: 

(A)  Certify,  in  writing  that  the 
employee  owes  the  debt,  the  amount 
and  basis  of  the  debt,  and  date  on  which 
payment(s)  is  due,  the  date  the 
Government's  right  to  collect  the  debt 
first  accrued,  and  that  the  Department's 
regulations  implementing  5  U.S.C.  5514 
have  been  approved  by  the  Office  of 
Personnel  Management; 

(B)  Advise  the  paying  agency  of  the 
action(s)  taken  under  5  U.S.C.  5514(a)(2) 
and  the  date(s)  the  action(s)  was  taken, 
unless  the  employee  has  consented  to 
the  salary  offset  in  writing  or  signed  a 
statement  acknowledging  receipt  of  the 
required  procedures  and  the  written 
consent  or  statement  is  forwarded  to  the 
paying  agency;  and 

(C)  Except  as  otherwise  provided  in 
paragraph,  (j)(i)  of  this  section,  submit  a 
debt  claim  containing  the  information 
specified  in  paragraphs  {j)(l)(ii)(A)  and 
(B)  of  this  section,  and  an  installment 
agreement  or  other  instruction  on  the 
payment  schedule,  if  applicable,  to  the 
employee's  paying  agency. 

(iii)  If  the  employee  is  in  the  process 
of  separating,  the  Department  must  also 
submit  its  debt  claim  to  the  employee's 
paying  agency  for  collection.  The  paying 
agency  must  certify  the  total  amount  of 
its  collection  and  notify  the  Department 
and  the  employee  as  provided  in 
paragraph  (j)(2)(iv)  of  this  section. 

(iv)  If  the  employee  is  already 
separated  and  all  payments  due  from  his 
or  her  former  paying  agency  have  been 
paid,  the  Department  may  request, 
unless  otherwise  prohibited,  that  money 
due  and  payable  to  the  employee  from 
the  Federal  Government  be 
administratively  offset  to  collect  the 
debt. 

(v)  When  an  employee  transfers  to 
another  paying  agency,  the  Department 
need  not  repeat  the  due  process 
procedures  described  in  5  U.S.C.  5514 
and  in  this  section  to  resume  collecting 
the  debt.  Instead,  the  Department  must 
review  the  debt  upon  receiving  the 
former  paying  agency's  notice  of  the 
employee's  transfer  and  make  sure  the 
collection  is  resumed  by  the  new  paying 
agency. 

(2)  Responsibility  of  the  Department 
as  the  paying  agency — (i)  Complete 
claim.  When  the  Department  receives  a 
certified  claim  from  a  creditor  agency, 
deductions  should  be  scheduled  to  begin 
at  the  next  officially  established  pay 
interval  or  as  soon  thereafter  as 
possible.  The  employee  must  be  given 
written  notice  that  the  Department  has 
received  a  certified  debt  claim  from  the 
creditor  agency,  the  date  salary  offset 
will  begin,  and  the  amount  of  such 
deductions. 


(ii)  Incomplete  claim.  When  the 
Department  receives  an  incomplete 
certification  of  debt  from  a  creditor 
agency,  the  Department  shall  return  the 
debt  claim  with  notice  that  procedures 
under  5  U.S.C.  5514  and  5  CFR  550.1104 
must  be  followed  and  a  property 
certified  debt  claim  must  be  received, 
before  action  will  be  taken  to  collect 
from  the  employee's  current  pay 
account. 

(iii)  Review.  The  Department  is  not 
authorized  to  review  the  merits  of  the 
creditor  agency's  determination  with 
respect  to  the  amount  or  validity  of  the 
debt  certified  by  the  creditor  agency. 

(iv)  Employees  who  transfer  from  one 
paying  agency  to  another.  If,  after  the 
creditor  agency  has  submitted  the  debt 
claim  to  the  Department,  the  employee 
transfers  to  an  agency  outside  the 
Department  before  the  debt  is  collected 
in  full,  the  Department  must  certify  the 
total  amount  collected  on  the  debt.  One 
copy  of  the  certification  must  be 
furnished  to  the  employee  and  one  copy 
must  be  sent  to  the  creditor  agency 
along  with  notice  of  the  employee's 
transfer. 

(k)  Interest,  penalties,  and 
administrative  costs.  The  Department 
shall  assess  interest,  penalties,  and 
administrative  costs  on  debts  owed 
pursuant  to  31  U.S.C.  3717  and  4  CFR 
chapter  II. 

(1)  Refunds.  (1)  Where  the  Department 
is  the  creditor  agency,  it  shall  promptly 
refund  any  amount  deducted  under  the 
authority  of  5  U.S.C.  5514  when: 

(i)  The  debt  is  compromised  or 
otherwise  found  not  to  be  owing  the 
United  States;  or 

(ii)  An  administrative  or  judicial  order 
directs  the  Department  to  make  a 
refund. 

(2)  Unless  required  by  law  or  contract, 
refunds  under  this  paragraph  (1)  shall 
not  bear  interest. 

(m)  Request  from  a  creditor  agency 
for  the  services  of  a  hearing  official.  (1) 
The  Department  may  provide  a  hearing 
official  upon  request  of  the  creditor 
agency  when  the  debtor  is  employed  by 
the  Department  and  the  creditor  agency 
cannot  provide  a  prompt  and 
appropriate  hearing  before  a  hearing 
official  furnished  pursuant  to  another 
lawful  arrangement. 

(2)  The  Department  may  provide  a 
hearing  official  upon  request  of  a 
creditor  agency  when  the  debtor  works 
for  the  creditor  agency  and  that  agency 
cannot  arrange  for  a  hearing  official. 

(3)  The  salary  offset  coordination 
officer  will  arrange  for  qualified 
personnel  to  serve  as  hearing  officials. 

(4)  Services  rendered  under  this 
paragraph  (m)  will  be  provided  on  a 
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fully  reimbursable  basis  pursuant  to  the 
Economy  Act  of  1932.  as  amended,  31 
U.S.C.  1535. 

(n)  Non-waiver  of  righUi  by  payments. 
A  debtor's  payment,  whether  voluntary 
or  involuntary,  of  all  or  any  portion  of  a 
debt  being  collected  pursuant  to  this 
subpart  shall  not  be  construed  as  a 
waiver  of  any  rights  that  employee  may 
have  under  this  subpart,  or  under  any 
statute  or  regulation,  except  as 
otherwise  provided  by  law. 

§11.9    Administrative  offset. 

(a)  Collection.  The  organization  head 
may  collect  a  claim  from  a  person, 
organization,  or  entity  other  than  an 
agency  of  the  United  States  Government 
by  administrative  offset  of  monies  other 
than  salaries  payable  by  the 
Government.  Collection  by 
administrative  offset  will  be  undertaken 
when  the  claim  is  certain  in  amount, 
where  the  offset  is  feasible  and 
desirable  and  not  otherwise  prohibited, 
where  the  applicable  statute  of 
limitations  has  not  expired,  and  the 
offset  is  in  the  best  interest  of  the  United 
States.  Administrative  offset  procedures 
may  be  used  for,  among  other  things, 
collections  in  accordance  with  4  OFR 
102.4  for  the  Civil  Service  Retirement 
Offset,  4  CFR  102.6  for  collection  agency 
actions,  4  CFR  part  105  for  judicially 
enforced  collections,  and  military 
retirement  pay.  Administrative  offset 
also  may  be  used  for  salary  offset  where 
such  collection  is  prescribed  in  the 
statute  that  authorized  the  payment 
(e.g.,  travel  advance  pursuant  to  5  U.S.C. 
5705). 

(b)  Withholding  of  payment.  Prior  to 
the  completion  of  the  procedures 
contained  in  paragraph  (c)  of  this 
section,  the  Department  may  withhold  a 
payment  to  be  made  to  a  debtor  if: 

(1)  Failure  to  withhold  payment  would 
substantially  prejudice  the  Department's 
ability  to  collect  the  debt:  and 

(2)  The  time  before  the  debtor  makes 
payment  does  not  reasonably  permit 
completion  of  the  procedures  in 
paragraph  (c)  of  this  section.  Such  prior 
withholding  must  be  followed  promptly 
by  completion  of  the  procedures  in 
paragraph  (c)  of  this  section. 

(c)  Debtor's  rights.  Unless  the 
procedures  outlined  in  paragraph  (b)  of 
this  section  are  used,  prior  to  collecting 
any  claim  by  administrative  offset,  the 
organization  head  shall  provide  the 
debtor  with  the  following: 

(1)  Written  notification  of  the  nature 
and  amount  of  the  claim,  the  intention  of 
the  organization  head  to  collect  the 
claim  through  administrative  offset,  and 
a  statement  of  the  rights  of  the  debtor 
under  this  paragraph: 


(2)  An  opportunity  to  inspect  and  copy 
the  records  of  the  Diepartment  with 
respect  to  the  claim: 

(3)  An  opportunity  to  have  the 
Department's  determination  of 
indebtedness  reviewed  by  the 
organization  head.  Any  request  by  the 
debtor  for  review  of  the  determination 
must  be  in  writing  and  submitted  to  the 
Department  within  30  days  of  the  date  of 
the  notice  of  the  offset.  The  organization 
head  may  waive  the  time  limit  for 
requesting  review  for  good  cause  shown 
by  the  debtor  and, 

(4)  An  opportunity  to  enter  into  a 
written  agreement  for  the  repayment  of 
the  amount  of  the  claim  at  the  discretion 
of  the  Department.  If  the  procedures  in 
paragraph  (b)  of  this  section  are  used, 
the  procedures  in  paragraphs  (c)(1),  (2). 
and  (3)  of  this  section  shall  be  effected 
after  offset. 

(d)  The  Department  is  authorized  to 
assess  interest  and  related  charges  on 
debts  that  are  not  subject  to  31  U.S.C. 
3717  to  the  extent  authorized  under  the 
common  law  or  other  applicable 
statutory  authority. 

Dated:  lune  27, 1991. 
Dick  Thomburgfa. 
A  ttornay  General. 
|FR  Doa  91-23297  Piled  »-30-81;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AF13 

Dependents'  Education;  Verlfieation  of 
Pursuit  and  Continued  Enrollment 

AOENCY:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulations. 

SUMMAJIV:  This  proposal  would  require 
most  students  receiving  Dependents' 
Educational  Assistance  to  submit  a 
monthly  verification  of  pursuit  and 
enrollment  or  continued  enrollment  in 
order  to  receive  educational  assistance. 
The  Intent  of  the  proposal  is  to  prevent 
overpayments  to  these  students.  The 
proposal  also  contains  a  change  to  the 
effective  date  for  reductions  in 
Dependents'  Educational  Assistance. 
DATES:  Comments  must  be  received  on 
or  before  October  31, 1991.  Comments 
will  be  available  for  public  inspection 
until  November  11. 1991. 
ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  written  comments  received 


will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
170  of  the  above  address  between  the 
hours  of  8  a.ni.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
November  11, 1991.  A  copy  of  any 
comments  that  concern  information 
collection  requirement  should  also  be 
sent  to  the  Office  of  Management  and 
Budget  at  the  address  contained  in  the 
Paperwork  Reduction  section  of  the 
preamble. 

FOR  FURTHER  IMFORMATION  CONTACT: 

June  C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  (202)  233-2092. 

SUPPlfMENTARY  INFORMATION:  It  has 

been  a  long-standing  requirement  of  VA 
(Department  of  Veterans  Affairs)  that 
monthly  benefits  would  not  be  released 
to  students  training  under  the 
Montgomery  GI  Bill— Active  Duty  until 
they  submitted  a  monthly  verification 
that  they  are  continuing  to  pursue  their 
programs  of  education.  During  1987 
through  1989  VA  conducted  a  study  to 
determine  whether  this  monthly  self- 
verification  was  cost-effective.  The 
study  found  that  not  only  was  it  cost- 
effective  for  the  Montgomery  GI  Bill — 
Active  Duty,  but  that  it  also  would  be 
cost-effective  in  the  other  educational 
programs  which  VA  administers.  The 
study  discovered  that  over  50%  of  the 
overpayments  in  a  sample  of  non- 
Montgomery  GI  Bill — Active  Duty  cases 
would  not  have  occurred  if  all 
educational  programs  had  monthly  self- 
verification  of  pursuit  and  continued 
enrollment.  Accordingly,  VA  is 
proposing  to  extend  monthly  self- 
verification  of  pursuit  and  continued 
enrollment  to  Dependents'  Educational 
Assistance.  At  the  same  time  the 
requirement  that  an  educational 
institution  verify  pursuit  at  least 
annually  is  being  eliminated. 

The  law  requires  that  when  VA 
discovers  a  reduction  in  training  through 
a  monthly  self-verification,  the 
department  must  reduce  educational 
assistance  effective  the  date  of 
reduction  in  training.  This  proposal 
contains  a  proposed  regulatory 
amendment  to  implement  this  provision 
of  law. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291. 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  en 
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competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  amended 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

The  Paperwork  Reduction  Act 

The  amendment  to  §  21.4203  would 
require  an  increased  information 
collecting  burden  for  individuals,  while 
at  the  same  time  reducing  the 
information  burden  for  educational 
institutions.  Currently,  individuals  who 
are  enrolled  in  courses  not  leading  to  a 
standard  college  degree  and  those 
pursuing  apprenticeships  and  other  on- 
job  training  certify  their  continued 
pursuit  to  VA  monthly.  Those  enrolled 
in  courses  leading  to  a  standard  college 
degree  do  not.  Requiring  all  to  submit  a 
monthly  certification  will  result  a  public 
report  burden  of  5  minutes  per  response 
and  a  total  of  an  additional  20,500 
burden  hours  during  fiscal  year  1992. 
Since  VA  projects  a  small  but  steady 
decline  in  those  receiving  dependents' 
educational  assistance  in  subsequent 
fiscal  years,  the  number  of  annual  hours 
will  decline  also  during  those  years. 

All  individuals  receiving  benefits 
under  the  Montgomery  01  Bill — Active 
Duty  must  submit  this  monthly 
certification.  The  information  collection 
has  been  approved  under  OMB  number 
2900-0465.  As  required  by  section 
3504[h)  of  the  Paperwork  Reduction  Act, 
VA  is  submitting  to  OMB  (the  Office  of 
Management  and  Budget)  a  request  that 
it  modify  its  current  approval  to  include 
the  additional  hours  required  by  these 
amended  regulations.  Organizations  and 
individuals  desiring  to  submit  comments 
for  consideration  by  OMB  should 
address  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB  Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503, 
Attention:  loseph  F.  Lackey. 


The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program  affected 
by  this  regulation  is  64.117. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veteran, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  3, 1991. 
Edward ).  Derwinski, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  21  is  proposed  to 
be  amended  as  follows: 

PART  21— VOCATK)NAL 
REHABILITATION  AND  EDUCATION 

1.  The  authority  citation  for  part  21, 
subpart  D  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  210. 

lA.  In  §  21.4135,  paragraph  (s)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

§21.4135    Discontinuance  dates. 

«        *        *        «        • 

(s)  Reduction  in  rate  of  pursuit  of 
course  (§21.4270).  (1).  VA  will  reduce  an 
individual's  educational  assistance 
allowance  effective  the  first  date  of  the 
term  in  which  the  individual  reduces 
training  by  withdrawing  from  part  of  a 
course,  if  the  reduction  occurs  at  the 
begirming  of  the  term. 

(2)  VA  will  reduce  an  individual's 
educational  assistance  allowance 
effective  the  earlier  of  the  end  of  the 
month  or  end  of  the  term  in  which  an 
individual  reduces  training  by 
withdrawing  from  part  of  a  course  when: 

(i)  The  reduction  does  not  occur  at  the 
beginning  of  the  term; 

(ii)  The  individual  received  a  lump- 
sum payment  for  the  quarter,  semester, 
term  or  other  enrollment  period  during 
which  he  or  she  reduced  training;  and 

(iii)  There  are  mitigating 
circumstances,  or  the  individual 
receives  a  punitive  grade  for  the  portion 
of  the  course  from  which  he  or  she 
withdrew. 

(3)  VA  will  reduce  an  individual's 
educational  assistance  allowance 
effective  the  date  on  which  an 
individual  reduces  training  when: 

(i)  The  reduction  does  not  occur  at  the 
beginning  of  the  term; 

(ii)  The  individual  did  not  receive  a 
lump-sum  payment  for  the  quarter, 
semester,  term  or  other  enrollment 
period  during  which  he  or  she  reduced 
training;  and 

(iii)  "There  are  mitigating 
circumstances,  or  the  individual 


receives  a  punitive  grade  for  the  portion 
of  the  course  from  which  he  or  she 
withdrew. 

(4)  If  the  individual  reduces  training 
by  withdrawing  from  a  part  of  a  course; 
there  are  no  mitigating  circumstances; 
and  the  individual  receives  a 
nonpunitive  grade  from  that  portion  of 
the  course  from  which  he  or  she 
withdrew;  VA  will  reduce  the 
individual's  educational  assistance 
effective  the  later  of  the  following: 

(i)  The  first  date  of  enrollment  of  the 
term  in  which  the  reduction  occurs;  or 

(ii)  December  1. 1978.  See  paragraphs 
(e)  and  (w)  of  this  section  also. 

(5)  An  individual  who  enrolls  in 
several  subjects  and  reduces  his  or  her 
rate  of  pursuit  by  completing  one  or 
more  of  them  while  continuing  training 
in  others,  may  receive  an  interval 
payment  based  on  the  subjects 
completed,  if  the  requirements  of 

§  21.4138(0  of  this  part  are  met.  If  those 
requirements  are  not  met,  VA  will 
reduce  the  individual's  educational 
assistance  allowance  effective  the  date 
the  subject  or  subjects  were  completed. 

Authority:  38  U.S.C.  1780,  3103. 

***** 

2.  In  §  21.4138  paragraph  (e)  is  revised 
and  its  authority  citation  is  added  to 
read  as  follows: 

§  21.4 138    Certifications  and  release  of 
payments. 

***** 

(e)  Other  payments.  An  individual 
must  be  pursuing  a  program  of 
education  in  order  to  receive  payments. 
To  ensure  that  this  is  the  case  the 
provisions  of  this  paragraph  must  be 
met. 

(1)  VA  will  pay  educational 
assistance  to  an  individual  (other  than 
one  pursuing  a  program  of 
apprenticeship  or  other  on-job  training 
or  a  correspondence  course,  one  who 
qualifies  for  an  advance  payment  or  one 
who  qualifies  for  a  lump-sum  payment) 
only  after — 

(i)  The  educational  institution  has 
certified  his  or  her  enrollment  as 
provided  in  S  21.4203;  and 

(ii)  VA  has  received  from  the 
individual  a  verification  of  the 
individual's  enrollment  or  verification  of 
pursuit  and  continued  enrollment,  as 
appropriate.  Generally,  this  verification 
will  be  required  monthly,  resulting  in 
monthly  payments. 

(2)  VA  will  pay  educational 
assistance  to  an  individual  pursuing  a 
program  of  apprenticeship  or  other  on- 
job  training  only  after — 

(i)  Tiie  training  establishment  has 
certified  his  or  her  enrollment  in  the 
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training  program  as  provided  in 
S  21.4203;  and 

(ii)  VA  has  received  from  the 
individual  and  the  training 
establishment  a  certification  of  hours 
worked. 

(3)  VA  will  pay  educational 
assistance  to  an  individual  who  is 
pursuing  a  correspondence  course  only 
after — 

(i)  The  educational  institution  has 
certified  his  or  her  enrollment; 

(ii)  VA  has  received  from  the 
individual  a  certification  as  to  the 
number  of  lessons  completed  and 
serviced  by  the  educational  institution; 
and 

(iii)  VA  has  received  from  the 
educational  institution  a  certification  or 


an  endorsement  on  the  individual's 
certificate,  as  to  the  number  of  lessons 
completed  by  the  individual  and 
serviced  by  the  educational  institution. 

(Authority:  38  U.S.C.  1780(b),  1780(g),  3103) 


3.  In  S  21.4204  paragraph  (a)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

S  21.4204    Pwlodic  certifications. 


(a)  Reports  by  eligible  persons.  An 
eligible  person  enrolled  in  a  course 
which  leads  to  a  standard  college 
degree,  excepting  eligible  persons 
pursuing  the  course  on  a  less  than  half- 
time  basis,  must  verify  each  month  his 


or  her  continued  enrollment  in  and 
pursuit  of  his  or  her  courses.  In  the  case 
of  an  eligible  person  who  completed, 
interrupted  or  terminated  his  or  her 
course,  any  communication  from  the 
student  or  other  authorized  person 
notifying  VA  of  the  eligible  person's 
completion  of  course  as  scheduled  or 
earlier  termination  date,  will  be 
accepted  to  terminate  payments 
accordingly.  Reports  by  other  eligible 
persons  will  be  submitted  in  accordance 
with  S  21.4203  (e).  [T\  or  (g). 

(Authority:  38  U.S.C  1780(g),  3103) 

***** 

(FR  Doc.  91-23442  Filed  9-30-91;  B:4S  ain] 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

S«lect  Coromittee  on  International 
Assistance  In  Administrative  Law; 
Model  Rules  Working  Group;  Notice  of 
Public  Meetings 

This  notice  of  conunittee  meetings  is 
given  pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  Number  92-463). 
Attendance  at  each  meeting  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman,  (202)  254-7020,  at  least  one 
day  in  advance.  The  committee 
chairman,  if  he  deems  it  appropriate, 
may  permit  members  of  the  public  to 
present  oral  statements  at  the  meeting. 
Any  member  of  the  public  may  Gle  a 
written  statement  with  the  committee 
before,  during,  or  after  the  meeting. 
Minutes  of  the  meeting  will  be  available 
on  request 

Select  Committee  on  International 
Assistance  in  Administrative  Law 

Date:  Thursday,  October  10, 1991. 

Time:  9:30  a  jn. 

Location:  Administrative  Conference 
of  the  United  States,  2120  L  Street.  NW.. 
suite  500,  Washington.  DC  20037 
(Liberty,  5th  Floor). 

Agenda:  The  committee  will  consider 
the  Administrative  Conference's  role  in 
providing  advice  and  expertise  on 
administrative  law  issues  to  foreign 
countries  that  request  assistance. 

Contact-  Michael  Bowers.  (202)  254- 
7020. 

Model  Rules  Working  Group 

Dote:  Friday.  November  15, 1991. 

Time:  12  noon-2:  p-m. 

Location:  Administrative  Conference 
of  the  United  States.  2120  L  Street.  NW.. 
suite  500.  Washington.  DC  20037 
(Liberty.  5th  Floor). 

Agenda:  The  committee  will  meet  as 
part  of  an  ongoing  effort  to  develop 
model  rules  of  practice  and  procedure 


which  can  be  used  by  Federal  agencies 
in  formal  adjudications. 

Contact  Gary  Edles,  202-254-7420. 

Attendance  at  the  committee  meetings 
is  open  to  the  interested  public  but 
limited  to  the  space  available.  Persons 
wishing  to  attend  should  notify  the 
Office  of  the  Chairman  at  least  one  day 
in  advance.  The  committee  chairman,  if 
he  deems  it  appropriate,  may  pwrmil 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 
The  contact  person's  mailing  address  is: 
Administrative  Conference  of  the  United 
States.  2120  L  Street  NW..  suite  500. 
Washington.  DC  200737.  Telephone:  202- 
254-7020. 

Dated:  September  27. 1991. 
Michael  W.  Bowers, 
Deputy  Research  Director. 
(PR  Doc.  91-23695  Filed  9-30-91;  8:45  am] 

BIUJNQ  CODE  SIIO-Ot-M 

DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

immigration  and  Nationality  Act; 
Replenishment  Agricultural  Workers; 
Shortage  Number  Determination 

agencies:  Office  of  the  Secretary. 
United  States  Department  of 
Agriculture;  Office  of  the  Secretary. 
United  States  Department  of  Labor. 
ACTKHC  Notice. 

summary:  Notice  is  hereby  given  that 
the  Secretaries  of  Agriculture  and  Labor 
(the  Secretaries)  have  determined  jointly 
that  the  number  of  additional  aliens  who 
should  be  admitted  to  the  United  States 
or  who  should  otherwise  acquire  the 
status  of  aliens  lawfully  admitted  for 
temporary  residence  under  section  210A 
of  the  Immigration  and  Nationahty  Act 
(INA),  to  meet  a  shortage  of  workers  to 
perform  seasonal  agricultural  services 
(SAS).  during  fiscal  year  (FY)  1992.  is 
zero. 

Notice  is  also  given  that  the 
Secretaries  have  calculated  jointly  the 
annual  numerical  limitation  on  the 
number  of  such  aliens  who  should  be 
admitted  or  who  should  otherwise 
acquire  the  status  of  aliens  lawfully 


admitted  for  temporary  residence,  under 
section  210A  of  the  INA.  The  annual 
numerical  limitation  for  FY  1992  is 
517.544.  This  number  represents  the 
upper  limit  on  the  number  of  aliens  who 
may  be  authorized  for  admission  or 
adjustment  of  status.  The  actual  number 
of  aliens  to  be  admitted  or  whose  status 
is  to  be  adjusted  for  FY  1992  is  the 
"shortage  number"  announced  above. 
DATES:  This  notice  is  effective  during 
the  period  October  1. 1991.  through 
September  30, 1992,  unless  superseded 
by  a  subsequent  notice. 

FOR  FURTHER  INFORMATWH  CONTACT: 

Mr.  Gary  B.  Reed.  DOL;  telephone  (202) 

523-6007.  or 
Mr.  Al  French.  USDA;  telephone  (202) 

447-4737  prior  to  October  25, 1991; 

after  October  25. 1991.  (202)  720-4737. 

SUPPLEMENTARY  INFORMATION:  Section 
303  of  the  Immigration  Reform  and 
Control  Act  of  1986  added  section  210A 
to  the  Immigration  and  Nationality  Act 
(INA).  Section  210A  of  the  INA  requires 
that  before  the  beginning  of  each  FY. 
starting  with  FY  1990  and  endinjg  with 
FY  1993,  the  Secretaries  determine 
jointly,  according  to  a  specific  statutory 
formula,  the  number  of  additional  aliens 
(if  any)  who  should  be  admitted  to  the 
United  States  or  who  should  otherwise 
acquire  the  status  of  aliens  lawfully 
admitted  for  temporary  residence  to 
meet  a  shortage  of  workers  to  perform 
SAS.  These  aliens  are  known  as 
replenishment  agricultural  workers 
(RAWs)  and  the  number  of  such 
workers  to  be  admitted  in  each  FY  is 
known  as  the  "shortage  number."  The 
INA  further  provides  that  the  Attorney 
General  shall  provide  for  the  admission 
of  a  number  of  RAWs  equal  to  the 
shortage  number,  or.  if  less,  a  number  of 
RAWs  equal  to  the  annual  numerical 
limitation  which  is  established  by  a 
statutory  formula  contained  in  section 
210A(b)  of  the  INA.  The  Secretaries 
make  the  calculation  of  the  annual 
numerical  limitation  concurrently  with 
their  determination  of  the  shortage 
number.  Regulations  regarding  the 
procedure  used  in  the  determination  of 
the  shortage  number  and  calculation  of 
the  annual  numerical  limitation  have 
been  promulgated  jointly  by  the 
Secretaries.  Identical  versions  of  the 
regulations  were  published  in  the 
Fmleral  Register  on  January  2, 1990  (55 
FR  106),  and  are  located  at  7  CFR  part  le 
and  29  CFR  part  503.  Criteria  for 
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admission  as  a  RAW  are  established  by 
the  Immigration  and  Naturalization 
Service  (INS)  in  regulations  located  at  8 
CFR  part  210a. 

Because  the  INS  was  unable  to 
complete  adjudication  of  all  special 
agricultural  worker  (SAW)  applications 
by  the  end  of  FY  1991.  the  Secretaries 
will  recalculate  the  annual  numerical 
limitation  prior  to  the  end  of  each  fiscal 
quarter.  This  will  be  done  each  time  by 
including  all  those  aliens  who  have  been 
Anally  adjudicated  as  SAWs  subsequent 
to  any  earlier  determination  of  the 
annual  numerical  limitation,  and  by 
adjusting  the  number  of  SAWs  who 
worked  in  SAS  to  take  into  account  the 
increase  in  the  number  of  reportable 
workers  who  obtained  SAW  status. 
These  quarterly  recalculations  will 
continue  until  the  Secretaries  are 
advised  by  INS  and  the  Director  of  the 
Bureau  of  the  Census  (the  Director)  that 
all  applications  for  SAW  status  have 
been  finally  adjudicated.  Thereafter,  the 
annual  numerical  limitation  will  be 
calculated  annually  for  the  entire  FY. 

In  recognition  of  the  uncertainties 
associated  with  agricultural  production, 
section  210A(a)(7)  of  the  INA  contains 
emergency  procedures  for  adjusting  the 
shortage  number.  The  procedures 
through  which  a  group  or  association 
representing  employers  or  potential 
employers  of  individuals  who  perform 
SAS  may  request  an  increase  in  the 
shortage  number  are  set  forth  in  7  CFR 
le.20  and  29  CFR  503.20.  Until  the 
Secretaries  are  advised  by  INS  and  the 
Director  that  all  applicants  for  SAW 
status  have  been  finally  adjudicated,  if 
an  emergency  increase  in  the  shortage 
number  is  granted  pursuant  to  7  CFR 
le.20  and  29  CFR  503.20,  but  additional 
RAWs  would  otherwise  be  barred  from 
entry  due  to  the  annual  numerical 
limitation,  the  Secretaries  will 
recalculate  the  annual  numerical 
limitation  based  upon  the  most  recent 
data  available  from  INS  and  the 
Director. 

Authority:  8  U.S.C.  1161. 
Done  at  Washington.  DC,  this  23rd  day  of 
September,  1991. 

Bruce  Gardner, 

Assistanl  Secretary  for  Economics, 
Department  of  Agriculture. 

Done  at  Washington,  DC,  this  23rd  day  of 
September.  1991. 

Lynn  Martin, 
Secretary  of  Labor. 

|FR  Doc.  91-23259  Filed  9-30-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

ITB-91-016] 

Public  Hearing  Regarding 
Establishment  of  a  New  Tobacco 
Auction  Market 

Notice  is  hereby  given  of  a  public 
hearing  regarding  an  application  to 
combine  the  Williamsfon,  Robersonville, 
and  Windsor.  North  Carolina,  tobacco 
markets. 

Date:  November  7. 1991. 

Time:  10  a.m.  local  time. 

Place:  Superior  Court  Courtroom. 
Martin  County  Governmental  Center, 
Main  Street.  Williamston,  North 
Carolina. 

Purpose:  To  hear  testimony  and  to 
receive  evidence  regarding  an 
application  for  tobacco  inspection  and 
price  support  services  to  a  new  market, 
which  would  be  a  consolidation  of  the 
currently  designated  markets  of 
Williamston,  Robersonville,  and 
Windsor,  North  Carolina.  The 
application  was  made  by  Joseph  E. 
Revels,  Rogers  Warehouse,  and  William 
C.  Lilley,  New  Dixie  Warehouse, 
Williamston.  North  Carolina;  Harry  T. 
Gray,  Gray's  Red  Front  and  Central 
Warehouse,  and  H.  Edwin  Lee,  Hardee 
Warehouse,  Robersonville,  North 
Carolina;  J.R.  Freshwater,  Jr.,  Center 
Warehouse,  and  C.B.  Griffin.  Jr.. 
Planters  Tobacco  Warehouse.  Windsor, 
North  Carolina. 

This  public  hearing  will  be  conducted 
pursuant  to  the  joint  policy  statement 
and  regulations  governing  the  extension 
of  tobacco  inspection  and  price  support 
services  to  new  markets  and  to 
additional  sales  on  designated  markets 
(7  CFR  29.1  through  29.3). 

Dated:  September  26, 1991. 
John  E  Frydenlund, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(PR  Doc.  91-23593  Filed  9-30-91;  8:45  am] 
BILUNQ  COOE  3410-02-M 

Federal  Grain  Inspection  Service 

Designation  of  Little  Rock  (AR),  Ohio 
Valley,  Inc.  (IN),  and  Los  Angeles  (CA) 

AGENCY:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
action:  Notice. 

summary:  The  Service  announces  the 
designation  of  Little  Rock  Grain 
Exchange  Trust  (Little  Rock),  Ohio 
Valley  Grain  Inspection,  Inc.  (Ohio 
Valley,  Inc.),  and  Los  Angeles  Grain 
Inspection  Service,  Inc.  (Los  Angeles),  to 
provide  official  grain  inspection  under 


the  United  States  Grain  Standards  Act. 
as  amended  (Act). 

EFFECTIVE  DATE:  November  1. 1991. 

addresses:  Homer  E.  Dunn.  Chief. 
Review  Branch,  Compliance  Division, 
FGIS,  USDA.  Room  1647  South  Building, 
P.O.  Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-447-8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  May  1, 1991,  Federal  Register 
(56  FR  19977  and  19979),  the  Ser\'ice 
announced  that  the  designations  of  the 
Little  Rock  and  Los  Angeles  terminate 
on  October  31, 1991,  and  that  James  L 
Goodge,  Sr.,  dba  Ohio  Valley  Grain 
Inspection  (Ohio  Valley)  requested 
cancellation  of  his  designation,  effective 
October  31, 1991.  In  the  May  1, 1991, 
Federal  Register,  the  Service  also  asked 
persons  interested  in  officially 
inspecting  grain  within  the  geographic 
areas  currently  assigned  to  Little  Rock, 
Los  Angeles,  and  Ohio  Valley  to  submit 
an  application  for  designation. 
Applications  were  to  be  postmarked  by 
May  31, 1991. 

There  were  two  applicants  for  the  Los 
Angeles  area  designation:  Los  Angeles 
and  the  California  Department  of  Food 
and  Agriculture  (California),  and  there 
were  two  applicants  for  the  Ohio  Valley 
area  designation:  Ohio  Valley,  Inc.,  and 
J.  W.  Barton  Grain  Inspection  Service, 
Inc.  (Barton).  Los  Angeles  and  California 
each  applied  for  the  entire  Los  Angeles 
area.  Ohio  Valley,  Inc.,  applied  for  the 
entire  Ohio  Valley  geographic  area. 
Barton  applied  for  Henderson  and  Union 
Counties  in  the  Ohio  Valley  geographic 
area.  Little  Rock,  the  only  applicant  for 
the  Little  Rock  designation,  applied  for 
the  entire  area  currently  assigned  to 
them. 

The  Service  named  and  requested 
comments  on  the  applicants  for 
designation  in  the  July  1, 1991.  Federal 
Register  (56  FR  29936).  Comments  were 
to  be  postmarked  by  August  15, 1991. 
The  Service  extended  the  comment 
period  for  the  Ohio  Valley  area  to 
September  1, 1991.  to  provide  additional 
time  for  interested  persons  to  comment 
on  the  applicants.  The  Service  received 
no  comments  by  the  deadlines. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  section  7(f)(1)(B), 
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determined  that  Los  Angeles  and  Ohio 
Valley.  Inc.,  are  better  able  than  any 
other  applicant  to  provide  official 
services  in  the  geographic  areas  for 
which  they  applied,  and  that  Little  Rock 
is  able  to  provide  official  inspection 
services  in  the  Little  Rock  geographic 
area. 

Effective  November  1. 1991,  and 
terminating  October  31. 1994,  Little 
Rock,  Los  Angeles,  and  Ohio  Valley, 
Inc.,  are  designated  to  provide  official 
grain  inspection  services  in  the 
geographic  areas  specified  in  the  May  1 
Federal  Register. 

Interested  persons  may  obtain  official 
grain  inspection  by  contacting  Little 
Rock  at  501-372-5302;  Ohio  Valley,  Inc, 
at  812-858-5444;  and  Los  Angeles  at  213- 
721-9216. 

Authority:  Pub.  L  g4-M2.  90  Stat  2867.  ai 
amended  (7  U.&C.  71  et  9eq.) 

Dated:  September  24, 1991. 
].  T.  AbaUar. 

Director.  Compliance  Division. 

[FR  Doc  91-23594  Filed  9-30-91;  8:45  am] 

BlUJNa  COOC  M10-EN-f 


Request  for  Applications  From  Persons 
Interested  in  Designation  to  Officially 
Inspect  Grain  In  ttw  Geographic  Area 
Presently  Assigned  to  the  Quhtcy  (\L) 
Agency 

agency:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
ACTKNe  Notice. 

summary:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed. 
The  Service  announces  that  the 
designation  of  Anthony  L  Marquardt 
dba  Quincy  Grain  Inspection  & 
Weighing  Service  (Quincy),  will 
terminate,  according  to  the  Act,  and 
asks  persons  interested  in  providing 
official  services  in  the  geographic  area 
currendy  assigned  to  Quincy  to  submit 
an  application  for  designation. 
DATES:  Applications  must  be 
postmarked  on  or  before  October  31, 
1991. 

ADoncsscs:  Applications  must  be 
submitted  to  Homer  E.  Dimn,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building. 
P.O.  Box  B6454,  Washington,  DC  20090- 
8454.  All  applications  will  be  made 
available  for  public  inspection  at  this 
address  located  at  1400  Independence 
Avenue,  S.W.,  during  regular  business 
hours. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Homer  E.  Dunn,  telephone  202-447-8525. 


SUPPLEMENTARY  INTORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
the  Administrator  of  the  Service  to 
designate  any  quahfied  applicant  to 
provide  official  services  in  a  speciRed 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant  to 
provide  such  official  grain  inspection. 

The  Service  designated  Quincy, 
located  at  630  South  8th  Street,  Quincy, 
IL  62306,  to  officially  inspect  grain  under 
the  Act  on  April  1, 1980. 

Section  7(g)(1)  of  the  Act  provides  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act  Quincy's 
designation  terminates  on  March  31, 
1992. 

The  geographic  area  presently 
assigned  to  Cfuincy,  in  die  State  of 
Illinois,  pursuant  to  Section  7(f)(2)  of  the 
Act,  which  will  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Adams,  Brown.  Greene,  Macoupin 
(southwest  of  a  straight  line  from  the 
junction  of  State  Route  111  and  the 
northern  Macoupin  County  line 
southeast  to  the  junction  of  Interstate  55 
and  State  Route  16).  and  Pike  Counties. 

Exceptions  to  Quincy's  assigned 
geographic  area  are  the  following 
locations  inside  Quincy's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1.  Keokuk  Grain  Inspection  Service. 
Inc.:  Ursa  Farmers  Coop,  Meyer,  and 
Ursa  Farmers  Coop,  Ursa,  both  in 
Adams  County;  and 

2.  Springfield  Grain  Inspection,  Inc.: 
Cargill,  Inc.,  Florence,  Pike  County. 

Interested  persons,  including  Quincy, 
are  hereby  given  the  opportunity  to 
apply  for  designation  to  officially 
inspect  grain  in  the  geographic  area 
specified  above  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.i96(d]  of  the  regulations  issued 
thereunder.  Designation  in  the  specified 
geographic  area  is  for  the  period 
beginning  April  1. 1992.  and  ending 
March  31, 1995.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 


the  territory  currendy  assigned  to 

Quincy. 

Authority:  Pub.  L  94-582,  90  SUt  2867.  as 
amended  (7  U.S.C  71  et  seq.) 

Dated:  September  24, 1991. 
J.  T.  AbtUer, 

Director,  Compliance  Division. 

[FR  Doc.  91-23595  Filed  9-30-91:  8:45  amj 

BtLUNQ  CODE  3410-CN-r 


Request  for  Comments  on  the 
Applicants  for  Designation  In  ttie 
Geographic  Areas  Currently  Assigned 
to  the  Lima  (OH)  Agency  and  the  State 
of  Virginia  (VA) 

agency:  Federal  Grain  Inspection 
Service  (Service),  USDA. 
action:  Notice. 

summary:  The  Service  requests 
interested  persons  to  submit  comments 
on  the  applicants  for  designation  to 
provide  official  services  in  the 
geographic  areas  currently  assigned  to 
Lima  Grain  Inspection  Service,  Inc. 
(Lima),  and  the  Virginia  Department  of 
Agriculture  and  Consumer  Services 
(Virginia). 

dates:  Comments  must  be  postmarked 
on  or  before  November  15, 1991. 
addresses:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief,  Review  Branch,  Compliance 
Division,  FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  SprintMail  users  may 
respond  to  [HDUNN/FGIS/USDA]. 
Telecopier  users  may  send  responses  to 
the  automatic  telecopier  machine  at  202- 
382-1015,  attention:  Homer  E.  Dunn.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  S.W..  during 
regular  business  hours  (7  CFR  1.27(b)). 
FOR  further  information  CONTACT: 
Homer  E.  Dunn,  telephone  202-447-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regidation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  August  1, 1991,  Federal  Register 
(56  FR  36761),  the  Service  asked  persons 
interested  in  providing  official  services 
within  the  Lima  and  Virginia  geographic 
areas  to  submit  an  application  for 
designation.  Applications  were  to  be 
postmarked  by  September  3, 1991.  Lima 
and  Virginia,  the  only  applicants,  each 
applied  for  the  entire  area  currently 
assigned  to  them. 


Federal  Register  /  Vol.  56.  No.  190  /  Tuesday.  October  1.  1991  /  Notices 


49741 


The  Service  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  The  Service  will 
publish  notice  of  the  final  decision  in  the 
reuerai  Register,  and  the  Service  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-582.  90  Stat.  2867.  as 
amended  (7  U.S.C.  71  et  seq.) 

Dated:  September  24, 1991. 
I.T.Abshiw. 

Director.  Compliance  Division. 
(FR  Doc.  91-23596  Filed  »-30-91:  8:45  amj 

BUJJNO  CODE  MIO-EN-r 


Forest  Service 

Forest  Legacy  Program  Guidelines 

agency:  Forest  Service.  USDA. 


Rnn  nftmo 


Thof  Gasket  lnc~t 

Brown  Disc  Products  Conpany.  Inc. . 
Accurate  Holding  Corporation 


BrooKman  Cast  kxlustries,  Incorporated 

North  Star  Ice  Equipment  Corporation 

Drt  Martc  Products.  Inc. 

McWilUani  &  Son,  Inc.  dba  CaWomia  Tool  &  Ote. 
Pat  Higdon  Industries,  Inc....- 


W.E.  Bassett  Company  (ttie) . 


Biosonics,  Inc _ 

Griffin  Industries,  Inc  dba  Lynmar  Toot  Company . 
R.W.  ReKford  Company,  Inc. .._ 


Acme  Precision  Screw  Products,  Inc.. 
NASCO  Induslriess  Int 


Bayer  Glass  Studios . 


ACTION:  Notice:  extension  of  public 
comment  period. 

summary:  On  July  5, 1991,  at  56  FR 
30733,  the  Forest  Service  published 
notice  that  the  draft  guidelines  for 
implementing  the  Forest  Legacy  Program 
were  available  for  public  review  and 
comment.  The  public  comment  period 
ended  August  19, 1991.  Several 
organizations  have  indicated  that  the  45- 
day  review  period  was  not  sufficient 
time  to  review  and  analyze  the  draft 
guidelines  and  the  impacts  on  their 
organizations,  and  have  requested 
additional  time  to  prepare  comments  on 
the  proposed  guidelines.  In  response,  the 
Forest  Service  has  decided  to  extend  the 
comment  period  an  additional  15  days. 
Any  comments  received  after  the  initial 
comment  deadline  and  prior  to  this 
notice  of  extension  will  be  considered  in 
adoption  of  final  guidelines. 
DATES:  Comments  must  be  received  in 
writing  and  postmarked  no  later  than 
October  18, 1991. 
AOORESSES:  Comments  should  be 
addressed  to:  Director,  Cooperative 
Forestry  Staff  (CF),  Forest  Service, 
USDA,  P.O.  Box  9609a  Washington.  DC 
20090-«09a  Due  to  the  limited  extended 
comment  period,  the  Forest  Service  will 
ensure  expedited  delivery  of  the  draft 
guidelines  to  persons  requesting  copies. 


Single  copies  of  the  draft  guidelines 
for  implementing  the  Forest  Legacy 
Program  may  be  obtained  by  calling 
(202)  205-1394. 

FOR  FURTHER  INFORMATION  CONTACT 
jared  Wolfe.  Cooperative  Forestry  Staff 
(202)  205-1375  or  David  Sherman.  Lands 
Staff  (202)  205-1382. 

Dated:  September  23, 1991. 
George  M.  Leonard, 
Associate  Chief. 
[FR  Doc.  91-23533  Filed  9-30-91;  8:45  am] 

MLLMG  COOC  MtO-ll-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  EligibUlty  To 
Apply  for  Trade  Ac^ustnoent 
Assistance 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 

action:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dales  indicated  from  the  firms 
listed  below. 


Address 


1111  Elliott  Ave  West  Seattle.  WA  98119 

1120-8  Elkton  Drive,  Colorado  Springs,  Co  80907.. 
443  North  Avenue.  Garwood,  NJ  07027 „ 


3530  Brady  Court  NE,  Salem,  OR  97308 

8151  Occidental  Avenue  South,  Seattle,  WA  98108... 
15  Hatjor  Part;  Dnve,  Pon  Wastiington,  NY  11050.... 

421  South  Irwindate  Ave,  Azusa,  CA  91702-3288 

lake   Talqmn   Rd .    PO   Drawer   980,    Quincy,    FL 

35351. 
100  Trap  Falls  Road  Eid.  Shelton,  CT  06484 


3670  Stone  Way  North,  Seattle.  WA  98103 

43900  Highway  13  Meeker.  CO  81641 

9th   &  Spring  Garden   Streets,   PhNadelptiia. 
19123. 

623  Glide  Street.  Rochester,  NY  14606 ..._ 

3  NE.  21st  Street.  Washington,  IN  47501 


PA 


179  Dogwood  Avenue.  Crawford,  CO  81415.. 


Date 

petition 

accepted 


08/19/91 
08/19/91 
08/22/91 


08/26/91 
08/27/91 
08/29/91 
09/29/91 
09/04/91 

09/04/91 


09/06/91 
09/09/91 
09/09/91 

09/10/91 
09/10/91 


09/17/91 


Product 


Qasket»— RutitMr.  Cork 

FtetcUe  ntagnetic  media  (floppy  (kscs) 

Roller  beanngs  &  Special  bearings  made  ol 

precision  mactvned  hardened  and  ground 

stool 
Wei  shoes  and  valve  txxkes 
Ice  Machines,  manufactured  parts 
Markers 

Metal  stampings 
JuvenHe  t>edroom  furniture 


Manicure    itema-     Nail    dippers. 

boards,  toenail  cuppers.  sc«sors  8  files. 

gift  sets 
Hydroacounstx:  equipment 
Drills  0^  tiigh  speed  steel 
Shea*  ink 

Machined  screws 

Protective   ctottwig   products   for   chemicai 

food  processing,  kjmber.  mir>ing.  arxl  road 

construction 
Bowts  of  sand,  soda  and  cokx  rods  (5S, 

lead) 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 


of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 


Any  party  having  a  substantial 
interest  in  the  proceeding  may  request  a 
public  hearing  on  the  matter.  A  request 
for  a  hearing  must  be  received  by  the 
Trade  Adjustment  Assistance  Division, 
Room  4015A,  Economic  Development 
Administration.  U.S.  Department  of 
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Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  these  petitions  are 
submitted  is  11.313,  Trade  Adjustment 
Assistance. 

Dated:  September  24, 1991. 
L.  Joyce  Hampers, 
Assistant  Secretary  for  Economic 
Development 
(FR  Doc.  91-23621  Filed  9-30-91;  8:45  am) 

MXMO  COOC  3S10-24-M 


Foreign-Trade  Zones  Board 
[Docket  54-91] 

Foreign-Trade  Zone  81— Portsnwuth, 
NH;  Application  for  Subzone  ABB 
Combustion  Engineering  Nuclear 
Power  Equipment  Plant,  Newington, 
NH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  New  Hampshire  State 
Port  Authority,  grantee  of  FTZ  81. 
Portsmouth,  New  Hampshire,  requesting 
special-purpose  subzone  status  for  the 
industrial/nuclear  equipment 
manufacturing  plant  of  Asea  Brown 
Boveri  Combustion  Engineering 
(ABBCE)  (subsidiary  of  ABB  Asea 
Brown  Boveri  Group,  Switzerland), 
located  in  Newington,  Rockingham 
County,  New  Hampshire.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act  as  amended  (19  U.S.C.  61a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  September  18. 1991. 

The  plant  (10  acres;  30,000  sq.  ft.)  is 
located  at  55  Old  Dover  Road  (north  of 
Woodbury  Avenue)  in  Newington,  New 
Hampshire,  two  miles  west  of 
Portsmouth.  The  facility  (130  employees) 
is  used  to  manufacture  nuclear  reactor 
vessel  internals  (core  support  barrels, 
surveillance  capsules,  fuel  assemblies) 
and  control  equipment,  reactor  coolant 
pumps,  condensers,  and  spent  fuel 
storage  racks.  The  finished  equipment  is 
sold  to  domestic  and  foreign  electric 
utility,  petrochemical  and  defense/ 
aerospace  companies.  Some  of  the 
components  for  the  reactor  coolant 
pumps  are  sourced  abroad,  including 
thrust  bearing  assemblies,  impellers, 
diffusers,  pump  casings,  seal  housing 
assemblies  and  support  skirts  (HTS# 
8413.91.9090-6).  The  components  are 
dutiable  at  3  percent  ad  valorem,  as  are 
the  finished  reactor  coolant  pumps. 

Zone  procedures  would  exempt 
ABBCE  from  Customs  duty  payments  on 


the  foreign  components  used  in  its 
exports.  On  its  domestic  sales,  the 
company  would  be  able  to  defer 
Customs  duty  payments  until  the 
finished  pumps  are  shipped  from  the 
plant.  The  applicant  indicates  that  zone 
savings  will  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
Regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte, 
|r.  (Chairman),  Director.  Foreign-Trade 
Zones  Staff.  U.S.  Department  of 
Commerce,  Washington,  DC  2023ft 
Victor  G.  Weeren,  Assistant  Regional 
Commissioner,  U.S.  Customs  Service. 
Northeast  Region.  10  Causeway  Street, 
suite  801.  Boston.  Massachusetts  02222- 
1056;  and.  Col.  PhiUp  Harris,  Division 
Engineer,  U.S.  Army  Engineer  Division 
New  England  Division,  424  Trapelo 
Road,  Waltham,  Massachusetts  02254- 
9149. 

Comments  concerning  the  proposed 
foreign-trade  subzone  are  invited  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  November  29, 
1991. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Customs  Service,  Federal  Building, 

room  103;  80  Daniel  Street, 

Portsmouth,  New  Hampshire  03801. 
Office  of  the  Executive  Secretary; 

Foreign-Trade  Zones  Board;  U.S. 

Department  of  Commerce,  room  3716; 

14th  Street  and  Constitution  Avenue, 

NW..  Washington.  DC  20230. 

Dated:  September  25. 1991. 
]ohn  ].  Da  Ponte,  Jr.. 
Executive  Secretary. 
[FR  Doc.  91-23822  Filed  9-30-91;  8:45  am) 

BILUNO  COOC  9S10-OS-M 


International  Trade  Administration 
(A-570-007) 

Barium  Chloride  from  ttie  People's 
Repubtic  of  China;  Intent  To  Revoke 
Antidumping  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumpting  duty 
order  on  barium  chloride  from  the  PRC. 


Interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  October  31, 1991. 

EFFECTIVE  DATE:  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Rill  or  Richard  Rimlinger,  Office 
of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  telephone:  (202)  377-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  17, 1984,  the  Department  ' 
of  Commerce  ("the  Department") 
published  an  antidumping  duty  order  on 
barium  chloride  from  the  PRC  (49  FR 
40635).  The  Department  has  not  received 
a  request  to  conduct  an  administrative 
review  of  this  order  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  if 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  October  31. 1991. 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  October  31. 
1991.  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
October  31, 1991,  we  shall  conclude  that 
the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

Thifi  notice  is  in  accordance  with  19  CFR 
353.25(d). 

Dated:  September  23. 1991. 
Roland  L.  MacDonaM, 

Acting  Deputy  Assistant  Secretary  for 

Compliance. 

(FR  Doc.  91-23623  Filed  9-30-91;  8:45  am| 

BIlXtNO  COOE  3S10-OS-M 
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(A-5S3-O80] 

Cart>on  Steel  Plate  From  Taiwan; 
Determination  Not  To  Revolte 
Antidumping  Rnding 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  determination  not  to 
revoke  antidumping  Hnding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  Hnding  on  carbon  steel 
plate  from  Taiwan. 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rill  or  Paul  McGarr,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-4733. 
SUPPLEMENTARY  INFORMATION:  On  June 
6. 1991,  the  Department  of  Commerce 
("the  Department")  published  in  the 
Federal  Register  (56  PR  26050)  its  intent 
to  revoke  the  antidumping  finding  on 
carbon  steel  plate  from  Taiwan  (44  FR 
33877,  June  13. 1979).  The  Department 
may  revoke  a  fmding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
interest  to  interested  parties.  We  had 
not  received  a  request  for  an 
administrative  review  of  the  fmding  for 
the  last  four  consecutive  annual 
anniversary  months  and  therefore 
published  a  notice  of  intent  to  revoke 
pursuant  to  S  353.25(d)(4)  of  the 
Department's  regulations  (19  CFR 
353.25(d)(4)). 

On  June  28, 1991,  Bethlehem  Steel 
Corporation,  a  U.S.  producer  of  carbon 
steel  plate,  objected  to  our  intent  to 
revoke  the  fmding.  Therefore,  we  no 
longer  intend  to  revoke  the  fmding. 

Dated:  September  24, 1991. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  91-23624  Filed  9-30-91;  8:45  am) 
BILUNQ  COOC  381»-OS-M 

(A-122-«14] 

Initiation  of  Antidumping  Duty 
Investigation:  Pure  and  Alloy 
Magnesium  From  Canada 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACr 
Rick  Herring  or  Magd  Zalok,  Office  of 
Countervailing  Duty  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 


of  Commerce,  room  B099. 14lh  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
377-3530  or  (202)  377-4162. 

Initiation: 

The  Petition 

On  September  5, 1991.  the  Magnesium 
Corporation  of  America  filed  with  the 
Department  of  Commerce  (the 
Department)  an  antidumping  duty 
petition  on  behalf  of  the  United  States 
industry  producing  pure  and  alloy 
magnesium.  In  accordance  with  19  CFR 
353.12  (1991).  the  petitioner  alleges  that 
imports  of  pure  and  alloy  magnesium 
from  Canada  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  domestic  producers  of 
magnesium.  The  petitioner  has  stated 
that  it  has  standing  to  Hie  the  petition 
because  it  is  an  interested  party,  as 
defined  in  19  CFR  353.2(k),  and  because 
it  has  filed  the  petition  on  behalf  of  the 
U.S.  industry  producing  magnesium.  If 
any  interested  party,  as  described  in  19 
CFR  353.2(k)  (3).  (4),  (5),  or  (6),  wishes  to 
register  support  for,  or  opposition  to,  this 
investigation,  please  file  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  U.S.  price  (USP)  on 
delivered  sales  transactions  to  unrelated 
U.S.  customers  from  Norsk  Hydro 
Magnesium,  a  Canadian  manufacturer  of 
the  subject  merchandise.  Norsk  Hydro 
Magnesium  is  a  subsidiary  of  the 
Norwegian  company  Norsk  Hydro  A.S. 
USP  was  calculated  pursuant  to 
purchase  price  methodology  (19  CFR 
353.41(b)).  A  deduction  from  USP  was 
made  for  freight  charges.  Freight  charges 
were  based  on  the  distance  between  the 
Norsk  Hydro  plant  in  Becancour, 
Quebec  and  its  U.S.  customers  and  the 
freight  rates  which  petitioner  incurs 
when  shipping  magnesium. 

Petitioner  provided  home  market 
prices  based  on  sales  transactions 
between  Norsk  Hydro  and  an  unrelated 
customer  in  Canada.  Petitioner  alleges 
that  these  prices  were  below  Norsk 
Hydro's  cost  of  production.  Therefore, 
petitioner  provided  foreign  market  value 
(FMV)  based  on  constructed  value 
pursuant  to  19  CFR  353.50.  Since 
petitioner  uses  a  production  process  that 
is  different  from  Noisk  Hydro,  petitioner 
calculated  cost  of  production  and 
constructed  value  based  on  information 
obtained  from  a  1991  tour  of  Norsk 


Hydro's  Canadian  plant,  chemical 
engineering  principles  and,  for  certain 
steps  in  the  production  process,  its  own 
experience  in  producing  magnesium. 
Petitioner  included  Norsk  Hydro's 
interest  on  capital  in  its  calculation  of 
constructed  value.  Since  the  interest  on 
capital  is  not  an  expense  in  accordance 
with  generally  accepted  accounting 
principles,  we  adjusted  petitioner's 
calculated  constructed  value  by 
excluding  interest  on  capital.  We  first 
compared  the  cost  of  production  to 
home  market  prices  and  determined  that 
these  prices  were  below  Norsk  Hydro's 
cost  of  production.  Therefore,  FMV  was 
based  on  constructed  value  pursuant  to 
19  CFR  353.51(b).  We  compared  the 
adjusted  constructed  value  to  the  USP 
and  calculated  alleged  dumping  margins 
ranging  from  27.18  percent  to  32.74 
percent 

Petitioner's  analysis  provides 
reasonable  grounds  to  believe  or  suspect 
that  Norsk  Hydro  has  made  sales  in  the 
home  market  at  prices  below  cost  of 
production.  Therefore,  pursuant  to 
section  773(b)  of  the  Act.  we  are 
initiating  an  investigation  to  determine 
whether  home  market  sales  are  made  at 
prices  below  the  cost  of  production. 

Initiation  of  Investigation 

Under  19  CFR  353.13(a),  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  basis  on 
which  an  antidumping  duty  may  be 
imposed  under  section  731  of  the  Act 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  pure  and 
alloy  magnesium  from  Canada  and  find 
that  it  meets  the  requirements  of  19  CFR 
353.13(a).  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  pure  and 
alloy  magnesium  from  Canada  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value. 

In  accordance  with  19  CFR  353.13(b) 
we  are  notifying  the  International  Trade 
Commission  (FTC)  of  this  action. 

Any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
dity  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  pure  and  alloy 
magnesium  from  Canada.  Pure 
unwrought  magnesium  contains  at  least 
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99.8  percent  magnesium  by  weight  and 
is  sold  in  various  slab  and  ingot  fonns 
and  sizes.  Magnesium  alloys  contain 
less  than  99.8  percent  magnesium  by 
weight,  with  magnesium  being  the 
largest  metallic  element  in  the  alloy  by 
weight.  Pure  and  alloy  magnesium  are 
currently  provided  for  in  subheadings 
8104.11.0000  and  8104.19.0000, 
respectively,  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  October  21, 

1991.  whether  there  is  a  reasonable 
indication  that  imports  of  pure  and  alloy 
magnesium  from  Canada  are  materially 
injuring,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  its  determination  is 
negative,  the  investigation  will  be 
terminated.  If  affirmative,  the 
Department  will  make  its  preliminary 
determination  on  or  before  February  12, 

1992,  unless  the  investigation  is 
terminated  pursuant  to  19  CFR  353.17  or 
the  preliminary  determination  is 
extended  pursuant  to  19  CFR  353.15. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  September  25. 1991. 
Eric  I.  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 
(PR  Doc.  91-23627  Filed  9-30-91;  8:45  am) 

BtLUNOCOOE  SS10-OS-II 

(A-403-803] 

Initiation  of  Antidumping  Duty 
investigation:  Pure  and  Alloy 
IMagneslum  From  Norway 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACR 
Rick  Herring  or  Magd  Zalok.  Office  of 
Countervailing  Duty  Investigations. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  room  B099. 14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
377-3530  or  (202)  377^162. 

Initiation 

The  Petition 

On  September  5, 1991.  the  Magnesium 
Corporation  of  America  filed  with  the 
Department  of  Commerce  (the 
Department]  an  antidumping  duty 


petition  on  behalf  of  the  United  States 
industry  producing  pure  and  alloy 
magnesium.  In  accordance  with  19  CFR 
353.12  (1991),  the  petitioner  alleges  that 
imports  of  pure  and  alloy  magnesium 
from  Norway  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to.  domestic  producers  of 
magnesium.  The  petitioner  has  stated 
that  it  has  standing  to  file  the  petition 
because  it  is  an  interested  party,  as 
defined  in  19  CFR  353.2(k),  and  because 
it  has  filed  the  petition  on  behalf  of  the 
U.S.  industry  producing  magnesium.  If 
any  interested  party,  as  described  in  19 
CFR  353.2(k)  (3).  (4).  (5).  or  (6).  wishes  to 
register  support  for.  or  opposition  to,  this 
investigation,  please  file  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  Price 
(USP)  on  prices  from  Norsk  Hydro  A.S., 
a  manufacturer  and  exporter  of  the 
subject  merchandise,  to  an  unrelated 
U.S.  customer.  USP  was  calculated 
pursuant  to  purchase  price  methodology 
(19  CFR  353.41(b)).  However,  petitioner 
did  not  provide  data  on  the  expenses 
incurred  in  delivering  the  subject 
merchandise  to  the  United  States. 
Therefore,  no  deductions  to  USP  were 
made. 

Petitioner  did  not  have  home  market 
prices;  therefore,  petitioner  based 
foreign  market  value  (FMV)  on 
constructed  value  pursuant  to  19  CFR 
353.50.  Since  petitioner  uses  a 
production  process  that  is  different  from 
that  used  by  Norsk  Hydro,  petitioner 
calculated  constructed  value  based  on 
chemical  engineering  principles  and,  for 
certain  steps  in  the  production  process, 
its  own  experience  in  producing 
magnesium.  Petitioner  included  Norsk 
Hydro's  interest  on  capital  in  its 
constructed  value.  Since  the  interest  on 
capital  is  not  an  expense  in  accordance 
with  generally  accepted  accounting 
principles,  we  adjusted  petitioner's 
calculated  constructed  value  by 
excluding  interest  on  capital.  We 
adjusted  dolomite  costs  to  agree  with 
the  supporting  documentation.  We 
compared  the  adjusted  constructed 
value  to  the  USP  and  calculated  an 
alleged  dumping  margin  of  10.92  percent. 

Initiation  of  Investigation 

Under  19  CFR  353.13(a),  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  basis  on 


which  an  antidumping  duty  may  be 
imposed  under  section  731  of  the  Act, 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  pure  and 
alloy  magnesium  from  Norway  and  find 
that  it  meets  the  requirements  of  19  CFR 
353.13(a).  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  pure  and 
alloy  magnesium  from  Norway  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

In  accordance  with  19  CFR  353.13(b) 
we  are  notifying  the  International  Trade 
Commission  (ITC)  of  this  action. 

Any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  pure  and  alloy 
magnesium  from  Norway.  Pure 
unwrought  magnesium  contains  at  least 
99.8  percent  magnesium  by  weight  and 
is  sold  in  various  slab  and  ingot  forms 
and  sizes.  Magnesium  alloys  contain 
less  than  99.8  percent  magnesium  by 
weight,  with  magnesium  being  the 
largest  metallic  element  in  the  alloy  by 
weight.  Pure  and  alloy  magnesium  are 
currently  provided  for  in  subheadings 
8104.11.0000  and  8104.19.0000, 
respectively,  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  October  21. 

1991,  whether  there  is  a  reasonable 
indication  that  imports  of  pure  and  alloy 
magnesium  from  Norway  are  materially 
injuring,  or  threaten  material  injury  to.  a 
U.S.  industry.  If  its  determination  is 
negative,  the  investigation  will  be 
terminated.  If  affirmative,  the 
Department  will  make  its  preliminary 
determination  on  or  before  February  12. 

1992,  unless  the  investigation  is 
terminated  pursuant  to  19  CFR  353.17  or 
the  preliminary  determination  is 
extended  pursuant  to  19  CFR  353.15. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 
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Dated:  September  25. 1991. 

Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-23628  Filed  9-30-91;  8:45  am) 

MLUNQ  COOE  SSIO-OS-M 


(A-58«-045] 

SteeJ  Wire  Rope  From  Japan;  Intent  To 
Revoke  Antidumping  Duty  Finding 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  Intent  to  revoke 
antidumping  duty  finding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  finding 
on  steel  wire  rope  from  Japan.  Interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
no  later  than  October  31. 1991. 
EFFEcnvt  DATE  October  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Forbes  or  Tom  Futtner,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230, 
telephone:  (202)  377-812a 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  15. 1973,  the  Department 
of  Treasury  published  an  antidumping 
finding  on  steel  wire  rope  from  Japan  (36 
FR  28571).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Object 

No  later  than  October  31, 1991. 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  October  31, 


1991,  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
October  31, 1991,  we  shall  conclude  that 
the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19  CFR 
353.25(d). 

Dated:  September  23. 1991. 

Roland  L  MacDonald. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  91-23625  Filed  9-30-91:  8:45  am] 

WLUNO  COOC  UIO-OS-M 


IA-588-068] 

Steel  Wire  Strand  for  Prestressed 
Concrete  From  Japan;  Preliminary 
Results  Of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  requests  from 
the  petitioner,  the  Department  of 
Commerce  has  conducted 
administrative  reviews  of  the 
antidumping  finding  on  steel  wire  strand 
for  prestressed  concrete  from  Japan  for 
the  periods  December  1. 1985.  through 
November  30, 1987.  Also,  in  response  to 
a  request  by  a  respondent,  the 
Department  has  conducted  an 
administrative  review  of  steel  wire 
strand  for  prestressed  concrete  from 
Japan  for  the  period  December  1, 1987, 
through  November  30, 1988.  The  reviews 
indicate  that  no  shipments  of  the  subject 
merchandises  took  place  during  the 
review  periods. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Baker  or  Robert  Marenick,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  1. 1986.  the  Department 
of  Commerce  (the  Department) 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (51  FR 
43225)  for  the  period  December  1, 1985. 
through  November  30. 1986.  The 
petitioner  requested  an  administrative 
review  on  December  30. 1986.  On 


December  3. 1987.  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (52  FR 
45982)  for  the  period  December  1. 1986, 
through  November  30. 1987.  The 
petitioner  requested  an  administrative 
review  on  December  24, 1987.  We 
initiated  both  reviews  on  March  25, 1988 
(53  FR  9788).  On  November  29, 1988,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (53  FR  48004)  for  the  period 
December  1, 1987.  through  November  30, 
1988.  A  respondent,  Mitsui  &  Co.,  Ltd. 
(Mitsui),  requested  an  administrative 
review  on  December  29, 1988.  We 
initiated  the  review  on  January  31, 1989 
(54  FR  4871).  The  Department  has  now 
conducted  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act)  (19  U.S.C.  1675).  The  final 
results  of  the  last  administrative  review 
in  this  case  were  published  in  the  . 
Federal  Register  on  November  7, 1990 
(56  FR  33250). 

Scope  of  the  Review 

Imports  covered  by  these  reviews  are 
shipments  of  steel  wire  strand,  other 
than  alloy  steel,  not  galvanized,  which 
are  stress-relieved  and  suitable  for  use 
in  prestressed  concrete.  During  these 
review  periods,  such  merchandise  was 
classifiable  under  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA) 
item  number  642.1120.  Such  merchandise 
is  currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
number  7312.10.30.15.  The  TSUSA  and 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
These  reviews  cover  one  exporter  of 
Japanese  steel  wire  strand  to  the  United 
States,  Mitsui,  and  three  consecutive 
periods  from  April  1, 1985,  through 
November  30. 1988. 

Preliminary  Results  of  the  Review 

Mitsui  reported  that  all  sales  to  the 
United  States  during  these  review 
periods  were  of  steel  wire  strand  for 
prestressed  concrete  manufactured  by 
Kawatetsu  Wire  Products  Co..  Ltd. 
(Kawatetsu).  Kawatetsu  was  specifically 
excluded  from  the  finding  issued 
December  8. 1978  (43  FR  57599).  Since 
Mitsui  has  no  shipments  of  merchandise 
subject  to  the  finding  during  these 
periods,  we  preliminarily  determine  a 
dumpling  margin  of  15.80  percent,  based 
on  the  final  results  of  the  last 
administrative  review  with  shipments. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
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days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case 
briefs  and /or  written  comments  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  case  briefs,  may  be  Bled 
not  later  than  37  days  after  the  date  c^ 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  including  \he 
resuhs  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate    . 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Departmoit  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  steel  wire  strand  for  prestressed 
concrete  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act:  (1)  The  cash  deposit  rate 
for  the  reviewed  firm  will  be  that 
established  in  the  final  results  of  these 
administrative  reviews;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  these 
reviews  but  covered  in  previous  reviews 
or  the  Rnal  determination  in  the  original 
less-than-fair-value  investigation,  the 
cash  deposit  rate  will  continue  to  be  the 
rate  published  in  the  most  recent  final 
results  or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  and  (3)  the  cash 
deposit  rate  for  any  future  entries  from 


all  other  manufacturers  or  exporters 
who  are  not  covered  in  this  or  prior 
administrative  reviews  and  who  are 
unrelated  to  the  reviewed  firm  or  any 
fneviously  reviewed  firm  will  be  zero 
percent.  This  is  the  most  cnrrent  non- 
BIA  rate  for  any  firm  in  this  proceeding. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  September  19, 1991. 
Eric  I.  GarfbakeL 
Assistant  Secretory  for  Import 
Administration. 

[FR  Doc.  91-23628  Filed  9-30-91;  8:45  am] 
atLUNQCOoe  ssio-os-m 


Quartarty  Update  of  Foreign 
Govemnwnt  Subsidias  on  Article*  of 
Quota  Chessa 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Publication  of  qnarteriy  update 
of  Foreign  Government  subsidies  on 
articles  of  quota  cheese. 

summary:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared  a 
quarterly  update  to  its  annual  list  of 
foreign  government  subsidies  on  articles 
of  quota  cheese.  We  are  publishing  the 
current  listing  of  those  subsidies  that  we 
have  determined  exist. 

EFFECTIVE  DATE:  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  W.  Stroup  or  Kelly  Parkhill, 
Office  of  Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  telephone:  (202)  377-2786. 
SUPPlfMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  ("the  TAA")  requires  the 


Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  TAA. 
and  to  publish  an  annual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies  (as 
defined  in  section  702(h)(2)  of  the  TAA) 
being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese. 

In  the  current  quarter  the  Department 
has  determined  that  the  subsidy 
amounts  have  changed  for  several  of  the 
countries  for  which  subsidies  were 
identified  in  our  last  quarterly  update  to 
the  annual  subsidy  list.  The  appendix  to 
this  notice  lists  the  country,  the  subsidy 
program  or  programs,  and  the  gross  and 
net  amount  of  each  subsidy  on  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to  the 
Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA  (19  U.S.C.  1202  note). 

Dated:  September  25, 1991. 
Eric  I.  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 


Appenou  Quota  Cheese  Subs)oy  Programs 


Belgium- 
Canada.... 
Oenfnaffc_ 

Finland 

France 

Greece .... 
Ireland. 

Italy 

Luxembourg.. 
Nettwrtands- 
Norway _. 


PofTugal.. 
Span .._.. 


Counter 


Prooram(«) 


European  CoirwnuiiHy  EC  Restttutlon  Payments 
Eiqton  Assistance  on  Certain  Type*  of  Cheaaa . 

EC  Flesmmion  Peymenta 

Export  Subsidy _ 

EC  Restitution  Payments .- - 

EC  Restitution  Payments 

EC  RestituSon  PaymeMts 

EC  RealilutKjfi  Paywenla— .^ —.».—.«.. 

EC  I 


EC  Restituflon  Pa^^Denls.. 

tndtrect  (Milk)  subsidy 

CofMumer  Subeidy — 


EC  Restitutton  Payments.. 
EC  HeaaitAoo  Pa^^iwnts.. 


Qkm> 
subsidy 


3oe</ib. — 

48.7»/lb . 

158.6</to. 

47.8«/lb. 

sae*/* 

tMtOb. — 
63.0«/«x  — 

3a»t/i»». — 

42.5</fc. — 

yT2tna. 

3S.2t/l). — 


55.4«/fc. 66.4«/lb. 


38.5«/R>.. 
43.1«/«)... 


subsidy 


38.9«/». 

3a6«/t>. 

48.7«/t>. 

1S8.e«/tb. 

47.8(/lb. 

9a.6«/tt> 

saoi/t). 

38.0«/lb. 
43MtVa. 
17.2«/Ib. 
38.2t/«>. 


38.5«/lb 
43.1t/lb. 
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Appendix  Quota  Cheese  Subsidy  Programs— Continued 

Country 

Program(8) 

Qroet> 
•ubiidy 

Net' 
•ubMy 

Switzerland 

»3.3«/«>. 

36.0«/l>. 

4».7«/«>... 

36.0* /lb 

U.K 

.„_„ 



W.  German) 

EC  Restitution  Payments ..... _..„...„ „_..„.. 

49  7t/Kt. 

|FR  Doc.  91-23631  Filed  9-30-«l:  8:45  am] 

MUJNO  COM  3S10-OS-M 


[C-122-81S] 

Initiation  of  Countervailing  Duty 
Investigation:  Pure  and  Alloy 
Magnesium  From  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristal  A.  Eldredge  or  Rick  Herring, 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230:  telephone:  (202)  377-0631  and 
(202)  377-3530,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  September  5, 1991,  we  received  a 
petition  in  proper  form  from  Magnesium 
Corporation  of  America,  on  behalf  of  the 
U.S.  industry  producing  pure  and  alloy 
magnesium  (magnesium).  Petitioner  filed 
amendments  to  the  petition  on 
September  6. 10. 13,  and  18, 1991.  In 
accordance  with  19  CFR  355.12  (1991). 
petitioner  alleges  that  manufacturers, 
producers,  or  exporters  of  magnesium  in 
Canada  receive  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act). 

Since  Canada  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Title  VII  of  the 
Act  applies  to  this  investigation,  and  the 
U.S.  International  Trade  Commission 
(ITC)  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Canada  materially  injure,  or  threaten 
material  injury  to.  the  U.S.  industry. 

Petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party  as  defined  under  19 
CFR  355.2(i),  and  because  it  has  filed  the 
petition  on  behalf  of  the  U.S.  industry 
manufacturing  the  product  which  is 
subject  to  this  investigation.  If  any 
interested  party,  as  described  in  19  CFR 
355.2(i)  (3),  (4),  (5),  or  (6),  wishes  to 
register  support  for,  or  opposition  to.  this 


petition,  please  flle  written  notification 
with  the  Assistant  Secretary  for  Import 
Administration. 

Initiation  of  Investigation 

Under  19  CFR  355.13(a)  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  bases  on 
which  a  countervailing  duty  may  be 
imposed  under  section  701(a)  of  the  Act. 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on 
magnesium  from  Canada  and  have 
found  that  it  meets  these  requirements. 
Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  Canadian 
manufacturers,  producers,  or  exporters 
of  magnesium  receive  subsidies. 

In  accordance  with  19  CFR  355.13(b], 
we  are  notifying  the  ITC  of  this  action. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  pure  and  alloy 
magnesium  from  Canada.  Pure 
magnesium  unwrought  contains  at  least 
99.8  percent  magnesium  by  weight  sold 
in  various  slab  and  ingot  forms  and 
sizes.  Magnesium  alloys  contain  less 
than  99.8  percent  magnesium  by  weight, 
with  magnesium  being  the  largest 
metallic  element  in  the  alloy  by  weight 
Pure  and  alloy  magnesium  are  currently 
provided  for  in  subheadings  8104.11.0000 
and  8104.19.0000,  respectively,  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Allegations  of  Subsidies 

Petitioner  lists  a  number  oi  practices 
by  the  Government  of  Canada  (GOC) 
and  the  Government  of  the  province  of 
Quebec  which  allegedly  confer 
subsidies  on  manufacturers,  producers, 
or  exporters  of  magnesium  in  Canada. 
We  are  initiating  an  investigation  of  the 
following  programs: 
A.  Federal  Programs 

1.  Quebec  Resource  Regions  (Outside 
the  Central  Regions) 


2.  St.  Lawrence  River  Environmental 
Technology  Development  Program 

3.  Program  for  Export  Market 
Development 

4.  Export  Development  Program 

B.  Joint  Federal-Provincial  Program 
Government  Funding  of  Institute  of 

Magnesium  Technology  (IMT) 

C.  Provincial  Programs 

1.  Hydro-Quebec  "Program  of  Risk 
and  Profit  Sharing" 

2.  Major  Opportunities  to  Stimulate 
Technology  (MOST)  Programs 

3.  Development  Assistance  Program 
(AQVIR) 

4.  Industrial  Feasibility  Study 
Assistance  Program 

5.  Export  Promotion  Assistance 
Program 

6.  Manpower  Training  Programs 

7.  Creation  of  Scientific  Jobs  in 
Industries 

8.  Business  Investment  Assistance 
Program 

9.  Business  Financing  Program 

10.  Research  and  Innovation 
Activities  Program 

11.  Export  Assistance  Program 

12.  Other  Research  and  Innovation 
Programs 

We  are  not  initiating  an  investigation 
of  the  following  programs  alleged  in  the 
petition: 

1.  Remission  of  Import  Duties 

Petitioner  alleges  that  the  GOC  offers 
remission  of  import  duties  paid  for  raw 
materials  or  manufactured  goods  used  in 
products  earmarked  for  exportation  or 
for  production  machinery  and 
equipment  not  available  in  Canada.  We 
found  this  program,  with  respect  to 
imports  of  machinery  and  equipment, 
not  to  be  countervailable  in  the  Final 
Affirmative  Countervailing  Duty 
Detemination;  Certain  Fresh  Atlantic 
Ground  Fish  from  Canada  (51  FR 10041. 
March  24. 1986).  Absent  the  provision  of 
new  evidence,  or  an  allegation  of 
changed  circumstances,  we  have  no 
basis  upon  which  to  initiate  an 
investigation  of  this  program.  For  the 
remission  of  import  duties  on  raw 
materials,  there  is  no  evidence  or 
allegation  that  remission  of  duties  is 
paid  on  non-physically  incorporated 
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materials.  Remission  of  duties  on 
physically  incorporated  materials  is  not 
a  countervailabie  subsidy.  Therefore,  we 
are  not  initiating  an  investigation  of  this 
program. 

For  the  programs  listed  below, 
petitioner  has  either  (1]  not  provided  an 
explanation  as  to  how  the  benefits  are 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries  or  (2)  not  provided  an 
explanation  as  to  why  the  magnesium 
industry  would  qualify  for  beneBts  from 
these  programs.  Therefore,  we  are  not 
initiating  an  investigation  of  these 
programs. 

2.  Technology  hifkjw  Program 

Petitioner  alleges  that  the  COC  offers 
financial  support  in  the  form  of  sharing 
the  costs  of  activities  such  as  meetings 
of  foreign  experts  in  Canada  and 
abroad,  exploratory  missions  or  working 
tours  by  Canadians  abroad  for  up  to  five 
months. 

3.  Manpower  Training  Programs 

Petitioner  alleges  that  the  GOC  offers 

incentive  programs  for  hiring  and 
training  workers.  These  programs  are 
administered  by  the  Employment  and 
Immigration  Canada. 

4.  Manpower  Retraining  and 
Development  Program 

Petitioner  alleges  that  the  COC  and 
Government  of  Quebec  (GOQ)  offer  free 
technical  evahiation  of  manpower 
training  needs  of  an  organization.  This 
program  also  provides  financing  for 
retraining  and  development  courses 
given  by  educational  institutions. 

5.  Manpower  Adaption  Program 

Petitioner  alleges  that  the  GOC  and 
GOQ  finance  evaluations  and 
organization  services,  and  employee 
training. 

8.  Technology  Outreach  Program 

Petitioner  alleges  that  the  COC  offers 
financial  support  of  up  to  50  percent, 
over  a  five-year  period,  to  cover  average 
operating  costs  of  starting  up  national 
technology  centers  and.  in  some  cases, 
to  cover  the  costs  of  tiw  eligible  fixed 
assets  of  these  centers.  This  program 
may  also  cover  up  to  50  percent  of  the 
operating  costs  of  established  centers 
provided  services  are  in  keeping  with 
national  development  priorities. 

7.  Advanced  Manufacturing  Technology 
Application  Program 

Petitioner  alleges  that  the  GOC 
provides  contributions  of  up  to  75 
percent  to  cover  the  costs  of  consultii^ 
services  to  carry  out  commercial  and 


technical  feasibility  studies  for 
upgrading  manufacturing  operations. 

8.  Microelectronics  and  Systems 
Development  Program 

Petitioner  alleges  that  the  GOC  offers 
financing  of  up  to  five  million  dollars  of 
eligible  costs  of  a  research  and 
development  project  for  innovative 
microelectronic  components  or  systems 
using  advanced  microelectronics. 
Eligible  costs  include  salaries, 
equipment,  evaluation  of  prototypes, 
research  on  patents  and  copyrights, 
patent  applications,  subcontracts,  etc. 

0.  Strategic  Technologies  Program 

Petitioner  alleges  that  the  GOC  offers 
contributions  to  cover  up  to  50  percent 
of  eligible  costs  for  the  creation  of 
research  and  development  and/or 
Technology  Appbcation  Alliances  of 
Canadian  companies  with  other 
Canadian  companies  or  foreign  firms, 
research  institutes  and  universities 
leading  to  innovative  projects,  or  new 
application  of  information  technology. 

10.  The  AutomotiTe  Components 
Initiative 

Petitioner  alleges  that  the  GOC  offers 
financial  assistance  to  industries  that 
manufacture  or  would  like  to 
manufacture  automotive  components. 
The  assistance  may  cover  up  to  50 
percent  of  the  costs  of  consulting 
services  to  evaluate  the  need  for 
improving  the  quality  and  distribution  of 
the  firm's  products  and  50  percent  of  the 
costs  implementing  the 
recommendations. 

rrC  Notification.  Section  702(d)  of  the 
Act  requires  us  to  notify  the  ITC  of  this 
action  and  to  provide  it  with  the 
information  we  used  to  arrive  at  this 
determination.  We  will  notify  the  ITC 
and  make  available  to  it  all  non- 
privileged  and  non-proprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  the 
Department's  files,  provided  the  ITC 
confirms  in  writing  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

Preliminary  Determination  by  the 
ITC.  The  rrC  will  determine  by  October 
21, 1991,  whether  there  is  a  reasonable 
indication  that  imports  of  magnesium 
from  Canada  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated.  If 
affirmative,  the  Department  will  make 
its  preliminary  determination  on  or 


before  November  29, 1991.  unless  the 
investigation  is  terminated  pursuant  to 
19  CFR  355.17  or  the  preliminary 
determination  is  extended  pursuant  to 
19  CFR  355.15. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 

Dated:  Septeml>er  25. 1991. 
Eric  I.  Garfinkel. 

Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  91-23629  Filed  9-30-01: 8:«  am] 

MLUNQ  CODE  3S10-OS-M 


[C-403-e04] 

Dismissal  of  Countervailing  Duty 
Petition  and  Termination  of 
Proceeding:  Pure  and  Alloy 
Magnesium  From  Norway 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  1.  IWl. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Kristal  A.  Eldredge  or  Rick  Herring, 
Office  of  Countervailing  Investigations, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230;  telephone:  (202)  377-0631  and 
(202)  377-3530.  respectively. 
SUPPt^MENTARY  INFORMATION: . 

The  Petition 

On  September  5. 1991,  we  received  a 
petition  from  Magnesium  Corporation  of 
America,  on  behalf  of  the  U.S.  industry 
producing  pure  and  alloy  magnesium 
(magnesium).  Petitioner  alleges  that  the 
Norwegian  government  authorized  a 
Norwegian  government-owned 
company,  which  produces  magnesium, 
to  "write-off"  part  of  its  investment  in 
the  company's  subsidiary  located  In 
Canada  and  that  this  write-off 
constitutes  a  subsidy. 

Dismissal  frf  Pstitian 

Under  19  CFR  355.13(a)  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  bases  on 
which  a  countervaiting  duty  may  be 
imposed  under  section  705  of  the  Tariff 
Act  of  1930.  as  amended,  (the  Act),  and 
whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on 
magnesium  from  Norway  and  have 
found  that  it  does  not  meet  these 
requirements. 

Petitioner's  only  allegation  is  that  the 
Norvregian  government  authorized  a 
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Norwej?ian  govemment-owned 
company,  which  produces  magnesium, 
to  "write-off"  part  of  Its  investment  in 
the  company's  subsidiary  located  in 
Canada.  Petitioner  does  not,  however, 
allege  that  the  write-off  is  pursuant  to  a 
particular  government  action  or  program 
which  beneRts  a  speciHc  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  as  opposed  to  a  tax  statute  or 
regulation  that  is  applicable  to  all 
companies.  Nor  does  petitioner  provide 
any  other  information  describing  the 
nature  of  the  write-off  or  how  it  may 
provide  a  benefit  to  a  Norwegian 
producer. 

Therefore,  we  do  not  have  sufficient 
basis  to  initiate  a  countervailing  duty 
investigation  to  determine  wheQier 
Norwegiao  manufacturers,  producers,  or 
exporters  of  magnesium  receive 
subsidies. 

In  accordance  with  19  CFR  355.13(c), 
we  are  notifying  the  International  Trade 
Commission  of  this  Action. 

This  notice  is  published  pursuant  to 
section  702(c)  (3)  of  the  Act  (19  U.S.C. 
1671a(c)  (3)}. 

Dated:  September  25, 1991. 
Eric  I.  Garffaikel. 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  91-23830  PUed  »-30-91: 8:45  am] 

BILUNO  COOC  M1»-0S-« 


Performance  Review  Board 
Membership 

This  notice  announces  the 
appointment  by  the  Department  of 
Commerce  Under  Secretary  for 
International  Trade,  J.  Michael  Farren, 
of  the  Performance  Review  Board.  This 
is  a  revised  list  of  membership  which 
includes  previous  members  as  listed  in 
the  April  24, 1991  Federal  Register 
Announcement  (56  FR  18806)  with 
additional  members  added  to  a  two  year 
term.  The  purpose  of  the  International 
Trade  Administration's  PRB  is  to  review 
and  make  recommendations  to  the 
appointing  authority  on  performance 
and  other  issues  concerning  members  of 
the  Senior  Executive  Service  (SES).  The 
members  on  the  PRB  are: 

loseph  A.  Spetrini,  Chairpersoa  Deputy 

Assistant  Secretary  {or  Compliance,  Import 

Administration 
Jonathan  C.  Menes,  Director,  Office  of 

Finance,  Industry  and  Planning,  Trade 

Development 
Henry  P.  Misisco.  Director,  Office  of 

Automotive  Industry  Affairs,  Trade 

Development 
Marilyn  Wagner.  Deputy  Director,  Office  of 

Operations,  Department  of  Agriculture, 

(non-ITA  member) 
Marjory  Searing.  Deputy  Assistant  Secretary 

for  Japan,  International  Economic  Policy 


Frederick  Volcansek.  Deputy  Assistant 

Secretary  for  Basic  Industries 
Daniel  E.  Sullivan,  Deputy  Assistant 

Secretary  for  Domestic  Operations,  U.S.  & 

Foreign  Commercial  Service 

Dated:  September  23, 1991. 
James  T.  King,  Jr., 
Personnel  Officer,  ITA. 
[FR  Doc.  91-23530  Filed  9-30-91;  8:45  am] 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Buffalo,  NY  (Service 
Area) 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  as  $165,000  in 
Federal  funds,  and  a  minimum  of  $29,118 
in  non-Federal  (cost  sharing) 
contribution,  from  March  1, 1992  to 
February  28, 1993.  Cost-sharing 
contributions,  may  be  in  the  form  of 
cash  contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Buffalo,, 
N.Y.  SMSA  geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  conununity  for 
the  estabhshment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDC  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
commimity  in  general  and,  specifically, 
the  special  needs  of  minority  businesses. 


individuals  and  organizations  (50 
points):  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points):  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70 
percent  of  the  points  assigned  to  any 
one  evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDC  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15  percent  of  the  total  protect 
cost  through  non-Federal  contributions. 
To  assist  them  in  this  effort  MBDCs 
may  charge  client  fees  for  management 
and  technical  assistance  (M&%TA) 
rendered.  Based  on  a  standard  rate  of 
$50  per  hour,  MBDCs  will  charge  client 
fees  at  20  percent  of  the  total  cost  for 
firms  with  gross  sales  of  $500,000  or  less, 
and  35  percent  of  the  total  cost  for  firms 
with  gross  sales  of  over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  quaUtative  evaluations 
will  be  conducted  to  determine  if 
fimding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  sudi 
factors  as  an  MBDC's  performance,  the 
availability  of  funds  and  the  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  with  OMB  Drcular  A- 
129,  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  accoimt  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
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satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

The  departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L  100-«90,  title  V.  subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free- 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL,  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable)  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

CLOSING  date:  The  closing  date  for 
applications  is  November  4, 1991. 
Applications  must  be  postmarked  on  or 
before  November  4, 1991. 

Proposals  will  be  reviewed  by  the 
Washington  Regional  Office,  mailing 
address  for  submission  is: 
ADDRESSES:  Gina  A.  Sanchez,  Regional 
Director,  Washington  Regional  Office, 
Minority  Business  Development  Agency, 
14th  &  Constitution  Ave.  NW.,  room 
6711,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Iglehart,  Regional  Director  New 
York  Regional  Office  at  (212)  264-3263. 


SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
New  York  address. 

11.600  Minority  Business  Development, 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  September  24, 1991. 
William  R.  Fuller, 

Regional  Director  (Deputy),  New  York 
Regional  Office. 

[PR  Doc.  91-23561  Filed  9-30-91:  8:45  am) 

MLUNQ  CODE  3S10-21-M 


DEPARTMErrr  OF  DEFENSE 

Public  Infortnation  Collection 
Requirement  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number:  DOD 
FAR  Supplement,  252.249-7001, 
Notification  of  Substantial  Impact  on 
Employment;  DD  Form  2604;  OMB 
Control  Number  0704-0327. 

Type  of  Request:  Expedited 
Submission — Approval  Date  Requested: 
October  25, 1991. 

Average  Burden  Hours/Minutes  per 
Response:  18  Hours. 

Responses  per  Respondent:  7.5. 

Number  of  Respondents:  114. 

Annual  Burden  Hours:  13,680. 

Annual  Responses:  855. 

Needs  and  Uses:  Section  4201  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1991  (Pub.  L  101-510, 
Division  D,  Title  XLII;  Defense  Economic 
Adjustment,  Diversification,  Conversion, 
and  Stabilization  Act  of  1990)  requires 
the  Secretary  of  Defense  to  notify  the 
Department  of  Labor  if  a  modification  or 
termination  of  a  major  defense  contract 
or  subcontract  will  have  a  substantial 
impact  on  employment.  The  Act  defines 
what  constitutes  a  major  defense 
contract  or  subcontract  and  establishes 
criteria  for  determining  if  there  is  a 


substantial  impact  on  employment.  The 
statute  reflects  Congressional  concern 
about  the  economic  impact  on 
communities,  businesses,  and 
employees  affected  by  "(1)  the  annual 
budget  of  the  President  submitted  to 
Congress  and  any  longer-term  guidance 
document  of  the  Secretary  of  Defense; 
(2)  the  public  announcement  of  the 
realignment  or  closure  of  a  military 
installation  or  defense  facility;  or  (3)  the 
cancellation  or  curtailment  of  a  major 
defense  contract"  (Sec.  4101(a)  of  Pub.  L. 
101-510).  In  order  to  comply  with  the 
requirement  to  provide  prompt  notice  to 
the  Secretary  of  Labor,  the  Department 
of  Defense  needs  to  know  if  a  proposed 
contract  modification  or  termination  will 
have  a  substantial  impact  on 
employment,  as  defined  in  the  Act  and 
implemented  in  the  regulation.  This 
information  can  only  be  provided  by  the 
contractor  or  subcontractor  affected  by 
the  modification  or  termination.  The 
final  rule  applies  to  all  contract 
modifications  and  terminations  for 
convenience  of  prime  contracts  over  $5 
million  and  subcontracts  of  $500,000  or 
more.  Contractors  may  use  optional 
form  DD  2604,  Notification  of 
Substantial  Impact,  to  provide  the 
required  notification.  OMB  granted 
emergency  approval  of  this  information 
collection  for  the  period  ending 
September  30, 1991,  under  OMB  control 
number  0704-0327. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  including  small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Respondents  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Peter  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Peter  Weiss  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235.  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington.  Virginia.  22202-4302. 

Dated:  September  26, 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

MUJNO  COOe  M10-01-M 
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NOTIFICATION  OF  SUBSTANTIAL  IMPACT 

(Pub.  L  tOI-510.  Div.  D.  Titit  XUI,  DfARS  252.249-7001) 


PLEASE 

OR  ADI  W^SS 


Form  Approved 
OM8  No  0704  0327 
fxpires 


D«.^H.<,Hw,|s.„„|?(n4ft,.,n,ton.vA  J«0J^30J.4«J  10 th«oftK.o<M*.^*,»»fot..Kl Budget. Pwr«w><^«<)«<t«>^p.o,«,(o;M..x..).v^*^^.^,nr.  ;,c  /c«j  "•'"''v^ 


URN  VOUR  COMPLETED  FORM  TO  EITHER  OF  THESE  ADDRESSES.  RETURN  COMPLETED  FORMS  TO  THE  IHOIVKXlAi 
ED  M  THE  WSTRUCnONS  ON  BACK. 


1.  TYl>t  UF  XgtKW*  StlWG  RIPORTtP  (X  *.  or  b  and  (1)  or  (2).  is  tpptkabltT 


a    CONTRACT 
MODIFICATION 


b    CONTRACT 
TERMINATION 


2.   CONTRACnwg  OFFICI  OR  ADMINISTRATIVE  CONTRACTING  OFFICE 


(1)Pr»m«  Contract 
Over  SS  Mttlion 


(2)  Subtonrract 
Over  SSOO  000 


a.  NAME 


3.   PRIME  CONTRAaOR 


a    NAME 


c     PRIME  CONTRACT  NUMBER 


b    LOCATION  (ifKlude  Zip  Code) 


4.  SUBCONTWAaow  (U .»pplk»bl*) 


b    LOCATION  OrKludt  2ip  Code) 


d    CONTRACT  MODIFICATION  NUMBER  (If  tpplinble) 


a.   NAME 


C     SUBCONTRAO  NUMBER 


VMOOIFICATION  OR  TERMINATION  APPUES  TO: 


b    LOCATION  (irKludt  /ip  Code) 


a.  COMPANY  NAME 


b    COMPLETE  AOO«ESS  Of  WOSx  lOCA'  0\  fSfreef,  C.fy   CJur-f/ 
\Stare  and  Zip  Code) 


c.    DIVISION 


d    TYPE  OF  BUSINESS  (X  one) 


a    LARGE  BUSINESS 


b    SMALL  BUSINESS 


6.   BRIEF  DESCRIPTIOM  OF  rrEM(S)  BEING  CANCEUED  OR  TERMINATED 


d    OTHER  (Specify) 


r^ 

H 


7.   TOTAL  CONTRAO  PRICE  OP 
ITEM(S)  BEING  CANCELLED 
OR  TERMMATEO 


a.  NUMBER  OF 
IMPIOYEES 
AFFEOEO 


9.  PERCENT  OF  CONTRACTOR 
WORKFORCE  AFFICnO  AT 
WORK  LOCATION 


11.  REPORTING  OfFIOAL 


10.  PERCENT  REDUCTION  IN  SALES  /  PRODUCTION 


a    SALES 


b    P»O0uCTiO\ 


n 


a    TYPED  (M  PRINTED  NAME  (Ust  First.  Middtt  IrMtitI) 


b.  CORPORATE  TITLE 


ni 


c.    TELEPHONE  NUMBER 
(IrKlude  Arts  Code; 


d.  SIGNATURE 


e    DATE  Of  RfO'^i 
(YYMtVIDD) 


00  Form  2604,  910911  Oraft 
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INSTRUCTIONS  FOR  COMPLETION  OF  OD  FORM  2604. 
NOTIFICATION  OF  SUBSTANTIAL  IMPACT 


CO  JT  tACTOHS:    Use  this  form  to  provide  the  notice  required  by  DFARS  249.102  and  252.249-7001  if  a 


mobif^catitnor  termination  for  convenience  of  a  major  defense  contract  or  subcontract  will  have  a  substantial 
^ployment,  as  defined  in  252.249-7001.  Complete  one  form  for  each  affected  prime  contract  over 
$5  million  and/or  each  affected  subcontract  over  $500,000.  Submit  completed  forms  to  the  cognizant 
contracting  officer  or  administrative  contracting  officer. 

CONTRACTING  ACnviTlES:  DFARS  249.7003  requires  heads  of  contracting  activities  to  submit  contractor 
notifications  to  the  Office  of  Economic  Adjustment  (OEA),  Assistant  Secretary  of  Defense  (Force  Management 
and  Personnel)  within  10  wofk  day^  after  receipt  from  the  contractor.  Mail  or  telefax  notices  to:  Office  of 
Economic  Adjustment,  403  .Vrraf^avy  Drive,  Suite  200,  Arlington,  VA  22202-2884,  ATTN:  Division  D 
Noti  fication;  Telefax  No.  (7  03  69^11021. 


Iteml.  X  either  a.  or  b.  If  you  are  reporting  a 
modification  to  a  prime  contract  or  a 
subcontract,  X  a.  If  you  are  reporting  a 
termination  of  a  prime  contract  or  a 
subcontract,  X  b. 

X  either  (1)  or  (2).  If  the  modification  or 
termination  applies  to  a  prime  contract 
of  $5  million  or  more,  X  (1).     If  the. 
modification  or  termination  applies  to  a 
subcontract  of  $500,000  or  more,  X  (2). 

Item 2.  Identify  the  name  and  location  of  the 
cognizant  contracting  or  administrative 
contracting  office. 


Item 3.  For  every  report  being  submitted, 
identify  the  prime  contractor's  name  and 
location,  the  complete  contract  number 
for  the  prime  contract,  and  the 
applicable  contract  modification  number 
(only  applicable  to  reports  for  prime 
contracts). 

Item 4.  Complete  only  if  reporting  the 
modification  or  termination  of  a 
subcontract  awarded  under  the  prime 
contract.  Identify  the  subcontractor's 
name,  location,  and  subcontract 
number. 


Item  5. 


Item  6. 


Item  7. 


Item  8. 


Item  9. 


Provide  details  on  the  identification  and 
location  of  the  prime  contractor  or  the 
subcontractor  affected  by  the  modification 
or  termination.  Identify:  the  company's 
name  and  division;  the  complete  address  of 
the  affected  work  location,  including 
county;  and  the  type  of  business  (If 
"Other."  specify,  eg,  educational 
institution,  HBCU-MI,  etc.). 

Briefly  describe  the  items  cancelled  or 
terminated  by  the  modification  or 
termination. 

Enter  the  sum  value  of  all  items  cancelled  as 
a  result  of  the  modtfi cation  or  termination. 


fTUMmi 


Identify  th  (rtumber  of  contractor  or 

subcontract(>remployees  affected  at  the 

reported  \  ^o  k  location. 
J  \ 


Identify  the  percent  of  contractor  or 
subcontractor  workforce  affected  at  the 
reported  work  location. 


Item  10.  Identify  the  percent  reduction  in  sales  or 
production  for  the  prime  contractor,  or,  if 

■jTSF^the 


reporting  on 
sulKontractor. 


a  subco 


rnfTac 


Item  11.  Provide  the  name,  title,  telephc  ne 


and  signature  of  the  individuajf 


number 


preparing 


the  report,  as  well  as  the  date  of  report. 


DD  Form  2604,  910911  Draft  (Back) 

(FT?  Doc.  91-23581  Filed  9-30-^1:  8:45  am) 
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Department  of  ttte  Army 

Johnston  Atoll  Chemical  Agent 
Disposal  System  (JACADS)  Phase  II 
Operational  Verification  Testing; 
Finding  of  No  significant  Impact 

agency:  Department  of  Defense,  United 

States  Army. 

action:  Finding  of  no  significant  impact. 

Description  of  Action 

The  Army  proposes  to  resume 
chemical  disposal  operations  a  the 
)ohnston  Atoll  Chemical  Agent  Disposal 
System  (JACADS)  by  continuing  with 
Phase  2  of  the  Operational  Verification 
Test  (OVT)'and  eventually,  with 
destruction  of  the  remaining  stockpile  of 
chemical  munitions  stored  at  Johnston 
Island.  The  Army  has  assessed  the 
environmental  effects  of  JACADS 
operations  in  previous  environmental 
analyses.  During  Phase  1  operations  and 
the  subsequent  shutdown  period,  the 
Army  learned  of  new  information 
regarding  the  welds  in  some  piping 
systems  of  JACADS  and  has  since  taken 
steps  to  assess  and  respond  to  that 
information. 

The  Army  has  prepared  the  present 
environmental  assessment  (EA)  to 
determine  whether  the  welds 
information  and  the  subsequent  Army 
responses  are  "significant  new 
circumstances  or  information"  that 
would  require  the  development  of  a 
supplemental  environemtal  impact 
statement  under  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  40  CFR  1502.9.  In  the  EA. 
the  Army  considered  several 
alternatives:  (1)  Alternative  A — No 
action,  the  Army  would  not  resume 
operation  of  the  JACADS  facility;  (2) 
Alternative  B— Postponement  of  Phase  2 
OVT  pending  further  radiography  of 
welds;  and  (3)  Alternative  C — 
Commencement  of  Phase  2  OVT 
(proposed  action)  30  days  after 
publication  of  this  Finding  of  No 
Significant  Impact  (FNSI).  The  Army  has 
determined  that  the  proposed  action  will 
not  have  significant  impact  on  public 
health  and  the  environment. 

hacts  and  Conclusions 

In  early  1991,  the  Army  commenced  a 
reevaluation  of  the  radiographic  weld 
verification  work  that  had  been 
performed  on  the  13  Class  II  JACADS 
process  piping  systems  by  Finlay 
Laboratory  Services,  Inc.  (Finlay),  one  of 
the  original  JACADS  subcontractors  of 
the  New  Construction  Contract  (NCC). 
The  Army's  decision  was  based  on 
information  that  had  surfaced  in  an 
investigation  of  Finlay  concerning 
alleged  contract  irregularities.  The  Army 


decided  that  the  evaluation  would  take 
place  during  the  OVA  shutdown  period 
that  was  to  begin  at  the  completion  of 
Phase  1  operations. 

The  Army  began  by  retaining  the  firm 
of  Nova  Enterprises  for  evaluation  of  a 
sampling  of  Finlay's  radiography  and 
the  underlying  welds.  This  evaluation 
indicated  that  a  number  of  Finlay's 
radiography  were  substandard  and 
could  not  be  relied  upon  to  verify  weld 
quality,  indicating  a  basis  for  thorough 
evaluation  of  the  welds.  The  Army  then 
retained  the  firm  of  I-lellier  &  Associates 
to  re-radiograph  more  than  500  of  the 
welds  that  had  been  originally 
radiographed  by  Finlay.  The  Army 
selected  these  welds  based  on  their 
importance  to  plant  operations  and 
safety,  and  included  among  them  all 
welds  radiographed  by  Finlay  in  the 
agent,  propane,  and  plant  air  systems, 
which  are  considered  critical  systems. 

Hellier's  work  indicated  that  a 
number  of  the  welds  were  not  in  strict 
compliance  with  contract  specifications. 
Hellier  concluded,  however,  that  the 
imperfections  found  in  these  welds  were 
relatively  insignificant  and  were  not  of  a 
nature  to  develop  into  through  thickness 
cracks,  with  the  possible  exception  of 
one  weld.  That  weld,  which  was  in  a 
sodium  hydroxide  (decontaminating 
solution)  line,  contained  an  imperfection 
that  may  have  had  a  potential  to 
develop  into  a  through  thickness  crack, 
although  whether  thitf  potential  existed 
could  not  be  confirmed  through 
radiography.  The  Army  decided  to 
repair  or  replace  all  of  the  noncomplying 
welds  identified  by  Hellier  and  has  now 
completed  that  work. 

The  Army  also  asked  the  JACADS 
operations  contractor.  United  Engineers 
and  Constructors  (UE&C).  to  review  all 
of  the  remaining  welds  in  the  13  piping 
systems  to  determine  if  any  additional 
welds,  beyond  those  already  identified 
by  the  Army,  should  be  reinspected. 
UE&C  performed  a  conservative 
"postulated  weld  failure  analysis"  and 
identified  additional  welds  which,  if 
they  were  to  develop  through  thickness 
cracks,  could  adversely  affect  agent 
operations,  personnel  safety  or  the 
environment.  UE&C  recommended  that 
the  Army  reinspcct  and  repair  or 
otherwise  address  these  welds,  and 
concluded  that  upon  implementation  of 
its  recommendations,  operation  of  the  13 
Class  II  piping  systems  would  pose  an 
extremely  remote  risk  to  safety,  agent 
operations  and  the  environment, 
comparable  to  the  risk  that  could  be 
expected  if  all  welds  in  these  systems 
were  in  strict  compliance  with  contract 
specifications.  The  Army  will  implement 
all  UE&C's  recommendations  prior  to 
resuming  disposal  operations. 


Additionally,  the  Army  asked  the 
Ralph  M.  Parsons  Company,  the 
JACADS  dosing  contractor  that 
developed  the  contract  specifications  for 
quality  and  verification  of  JACADS 
welds,  to  review  UE&C's  analysis.  The 
design  contractor  agreed  with  UE&C's 
analytical  approach  and  found  that  the 
steps  taken  by  the  Army  to  validate  the 
safety  of  the  subject  welds  were 
appropriate. 

Finally,  as  part  of  its  ongoing  quality 
assurance  program.  E&C  has  verified  the 
safety  and  reliability  of  welds  in  piping 
systems  installed  under  the  Equipment 
Installation  Contract. 

Based  on  the  EA  and  the  supporting 
analyses  provided  by  the  Army  and  its 
contractors.  I  am  satisfied  that  the  Army 
has  identified  and  repaired,  replaced  or 
othervsrise  adequately  addressed  all 
welds  verified  by  Finlay  in  the  13  Class 
II  process  piping  systems  in  which 
postulated  cracks  could  potentially 
cause  significant  environmental  efi^ects. 
Furthermore.  I  am  satisfied  that  the 
Army  has  adequately  addressed  the 
integrity  of  all  full  penetration  welds 
installed  pursuant  to  the  Equipment 
Installation  Contract.  I  therefore 
concluded  that  the  new  information 
regarding  noncomplying  JACADS  welds 
does  not  constitute  "significant  new 
circumstances  or  Information"  requiring 
preparation  of  a  supplemental 
Environmental  Impact  Statement.  The 
environmental  impacts  of  continued 
operation  of  JACADS  have  been 
adequately  addressed  in  existing 
environmental  analysis. 

POn  FURTHER  INFORMATION  CONTACT: 

Office  of  the  Assistant  Secretary  of 
the  Army  (Installation,  Logistics  and 
Environment),  ATTN:  SFIL-CD  (Mr. 
Thomas  Hess),  Pentagon.  Washington, 
DC  20310-0110;  telephone  (703)  695- 
1020. 

Issued  at  The  Pentagon.  Washington,  DC. 

Dated:  September  25, 1991. 
Michael  W.  Owm. 

Prncipal  Deputy  Assistant  Secretary x)f  the 
Army  (Installations.  Logistics  and 
Environment). 
[FR  Doc.  91-23575  Filed  0-30-01;  8:45  am) 

MLUNO  COM  S710-OS-M 


Board  of  Visitors,  United  States 
Military  Academy;  Open  Meeting 

In  accordance  with  section  10(a](20) 
of  the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  meeting. 

Name  of  Committee:  Board  of  Visitors, 
United  States  Military  Academy. 

Date  of  Meeting:  30  October-2  November 
1991. 
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Place  of  Meeting:  West  PoinU  New  York. 

Start  Time  of  Meeting:  1930  hours.  30 
October  ;991. 

Proposed  Agenda:  Briefing/ Discussions  on 
Financial  Structure  and  Operation  of  the 
United  States  Mih'tary  AcadeRiy  to  include 
Executive  Sonunary  of  FY92  USMA  Budget: 
Faculty  Selection:  and  Leadership  Issues 
involving  Gender.  The  Board  will  hold  a 
rouDdtable  discussion  with  the  Brigade  First 
Captain  and  regimental  chain  of  command  on 
cadet  leadership  issues.  They  will  receive 
updates  on  Graduate  Performance  and  the 
status  of  pending  legislation  affecting  or  of 
interest  to  the  service  academies.  The  Board 
will  observe  the  Academy  academic 
programs  in  a  classroom  environment  and 
will  participate  in  a  roondtable  discussion 
with  senior  faculty  members  regarding 
academic  programs  and  outcomes.  Drafting 
of  Board  Conclusions  and  Recommendations 
for  inclusion  in  the  Annual  Board  of  Visitors 
Report. 

All  pnxreedings  are  open.  For  fuilher 
information,  contact  Lieutenant  Colonel 
Stephen  R.  Furr,  United  States  Military 
Academy,  West  Point,  NY  10996-5000. 
(914)  938-^200. 
fohn  O.  Roach,  n. 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc.  91-23580  Filed  9-30-91;  8:45  am] 

BttUNQCOOE  3710-0«-ll 


Defense  Nudear  Agency  (DNA); 
Membership  of  ttie  Defense  Nuclear 
Agency  Performance  Review  Board 

agency:  Department  of  Defense, 
Defense  Nuclear  Agency. 
ACTION:  Notice  of  membership  of  the 
Defense  Nuclear  Agency  Perfomiance 
Review  Boai^. 

SUIMMARY:  This  notice  aiuiounces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Defense  Nuclear  Agency.  The 
publication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(c)(4).  The 
Performance  Review  Board  shall 
provide  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  make  recommendations 
regarding  performance  and  performance 
awards  to  the  Director,  Defense  Nuclear 
Agency. 

EFFECTIVE  DATE:  The  effective  date  of 
serv  ice  for  the  appointees  of  the  DNA 
PRB  is  on  or  about  30  October  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.  Dial-Alfred.  Policy  Branch  (CVPO). 
Defense  Nuclear  Agency,  Washington. 
DC  20305-1000,  (703)  325-7593. 
SUPPt£MENTARY  INFORMATION:  The 
names  and  titles  of  the  members  of  the 
DNA  PRB  are  set  forth  below.  All  are 
DNA  officials  unless  otherwise 
identified: 


Dr.  George  W.  Ullrich.  Deputy  Director. 
Dr.  E.  John  Arnsworth,  Scientific  Director. 
Ms.  )o8n  Ma  Piefre.  Director  for  Radiation 

Sciences. 
Mr.  Curtis  L  Dierdorff.  Director  of  Personnel. 

Defense  Mapping  Agency. 
Dr.  Spiros  G.  Pallas,  Special  Assistant  to  the 

Deputy  Director  for  Tactical. 
Warfare  Programs,  Office  of  the  Secretary  of 

Defense. 

The  following  DNA  officials  will  serve 
as  alternate  members  of  the  DNA  PRB. 
as  appropriate. 

Dr.  E.  John  Ainsworth.  Scientific  Director. 
Mr.  ]ohn  M.  Bachkosky.  Director  for  Plans. 

Programs  and  Requirements. 
Dr.  Paul  H.  Carew,  Comptroller. 
Mr.  Frederick  S.  Celec,  Deputy  Director  for 

Operations. 
Mr.  Jonathan  Z.  Farbcr,  Special  Assistant  to 

the  Deputy  Director. 
Mr.  David  G.  Freeman,  Director.  Acquisition 

Management  Office. 
Dr.  Kent  L  Goering,  Chief,  Structural 

Dynamics  Division. 
Mr.  Richard  LGullickson.  Chief, 

Electrorunagnetic  Applications  Division. 
Mr.  Joseph  W.  LaComb,  Chief,  Nevada 

Operations  Office. 
Dr.  Don  A  Linger.  Director  for  Test 
Mr.  Clifton  R  McFarland.  Jr.,  Chief,  Weapons 

EJfects  Division. 
Mrs.  Joan  Ma  Pierre.  Director  for  Radiation 

Sciences. 
Mr.  Robert  C.  Webb,  Chief,  Electronics 

Effects  Division. 
Dr.  Leon  A  Wittwer.  Chief.  Atmospheric 

Effects  Division. 

Dated:  September  28, 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-23580  Filed  9-30-31;  8:45  am] 

MLUNQ  CODE  MIO-OIHI 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Request,  Department  of  Education 

action:  Notice  of  proposed  information 
collection  request;  correction. 

On  September  10. 1991.  the  Director  of 
the  Office  of  Information  Resources 
Management  published  in  the  Federal 
Register  at  56  FR  46174  a  notice  of 
proposed  information  collection  request 
for  the  National  Assessment  of 
Educational  Progress  (NAEPJ 1991-1992 
Assessment:  Background/Attitude. 
Reading,  Mathematics  and  Writing. 
With  regard  to  the  NAEP  1991-1992 
Assessment,  the  date  was  incorrectly 
stated  regarding  comments  from 
interested  persons.  Therefore,  the 
following  change  is  made:  The  deadline 
date  for  comments  on  the  NAEP 
Assessment  is  corrected  to  read  October 
1, 1991. 


FOR  FURTHER  INFORMATION  CONTACT 

Mary  P.  Liggett,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  5624.  Regional  Office  Building  3, 
Washington.  DC  20202.  Telephone:  (202) 
708-5174. 

Dated:  September  27. 1991. 
Mary  P.  Liggett, 

Acting  Director,  Office  of  Information 
Resources  Management. 
[FR  Doc.  91-23661  Filed  9-27-fll;  11:45  am) 
BILLING  COM  ' 


Proposed  Niformatlon  Cottection 
Requests 

agency:  Department  of  Fducation. 

action:  Notice  of  proponed  information 
collection  requests. 


summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  28. 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  OJ^ce  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mary  P.  Uggett  (202)  708-5174. 

SUPPifMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 
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The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  with  the  attached  proposed 
information  collection  request  prior  to 
submission  of  this  request  on  0MB.  This 
notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title:  (3) 
Abstract:  (4)  Additional  Information:  (5) 
Frequency  of  collection:  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  September  26. 1991. 
Mary  P.  Liggett, 

Acting  Director,  Office  of  Information 
Resources  Management. 

Office  of  Planning,  Budget  and 
Evaluation 

Type  of  Review:  Expedited. 

Title:  Descriptive  Study  of  the  Chapter 
1  Migrant  Program:  Substudy  on  Migrant 
Participation  in  Regular  chapter  1. 

Abstract:  This  substudy  will  obtain 
national  data  regarding  why  students 
enrolled  in  the  Migrant  Education 
Program  (MEP)  are  not  enrolled  in  the 
regular  Chapter  1  program.  This 
information  will  be  used  for  program 
improvement  and  policy  reHnement. 

Additional  Information:  An  expedited 
review  is  requested  to  incorporate 
results  of  the  substudy  in  the  final  report 
to  Congress.  Failure  to  collect  this 
information  in  a  timely  manner  would 
result  in  incomplete  data  reported  to 
Congress.  This  instrument  entails 
telephone  interview  questions  which 
collects  information  from  school 
principals,  assistant  principals  or  MEP 
coordinators.  The  questions  consist  of 
the  following: 

1.  Did  this  school  offer  Chapter  1 
Basic  Grant  services  (excluding  Chapter 
1  Migrant  Education  Program  services) 
during  the  1989-90  regular  school?  {If 
"Yes."  continue  with  Q.2:  if  "No." 
terminate  interview.) 

2.  At  what  grade  levels  were  chapter  1 
Basic  Grant  services  offered? 

3.  For  each  grade  level  where  chapter 
1  basic  services  were  offered,  what 
subjects  were  taught  (by  the  Chapter  1 
Basic  Grant  program)? 

a.  Reading. 

b.  Other  language  arts. 

c.  Mathematics. 

d.  Other  (Specify). 

4.  What  test  score  cutoffs  were  used 
to  determine  eligibility? 

5.  Were  there  any  reasons  (other  than 
grade  level  or  cuto^  score)  why  a 
student  would  not  receive  Chapter  1 
Basic  Grant  services  in  this  school? 


Frequency:  One  time. 

Affected  Public:  State  or  local 
government. 

Reporting  Burden: 

Responses:  267. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  53. 

Burden  Hours:  0. 
[FR  Doc.  91-23632  Filed  9-30-«l:  8:45  am] 

BnXINOCOOE  400»41-M 


Proposed  Information  Colloctlon 
Requests 

agency:  Department  of  Education. 
ACTtorc  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
31. 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW..  room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  5624.  Regional 
Office  Building  3.  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  P.  Liggett  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 


information  collection,  grouped  by 
office,  containing  the  following: 

(1)  Type  of  review  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title:  (3)  Frequency  of 
collection:  (4)  The  affected  public:  (5) 
Reporting  burden:  and/or  (8) 
Recordkeeping  burden:  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  May  P. 
Liggett  at  the  address  specified  above. 

Dated:  September  26, 1991. 
Mary  P.  Liggett 

Actit^  Director,  Office  of  Information 
Reaourcea  Management 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Evaluation  of  Procedures  to 
Recruit  and  Retain  Qualified  Field 
Service  Personnel  in  the  State-Federal 
Rehabilitation  Program. 

Frequency:  One  time. 

Affected  Public:  State  or  local 
governments:  Federal  agencies  or 
employees. 

Reporting  Burden: 

Responses:  1,843. 

Burden  Hours:  1,62a 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract-  This  study  will  be  used  to 
address  problems  of  personnel 
shortages  and  high  staff  turnover  at 
state  VR  agencies  nationally.  The 
Department  will  use  the  information  for 
improving  the  impact  and  outcomes  of 
recruitment  and  retention  activities. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Survey  on  School  Facility 
Needs — Construction  Assistance  under 
Public  Law  81-815. 

Frequency:  On  occasion. 

Affected  Public  State  or  local 
governments. 

Reporting  Burden: 

Responses:  178. 

Burden  Hours:  356. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract-  This  study  will  be  used  to 
obtain  current  data  from  school 
applicants  that  are  on  the  priority  list  to 
receive  construction  assistance.  The 
Department  will  use  the  information  to 
determine  the  degree  of  need  for 
facilities  in  each  school  district  on  the 
priority  list. 


49756  Federal  Register  /  Vol.  56,  No.  190  /  Tuesday.  October  1.  1991  /  Notices 


Ornce  of  Elementarv  and  Sncondary 
Education 

Type  of  Review:  Extension. 

Title:  Application  for  Grants  under  the 
Women's  Educational  Equity  Act 
(WEEA)  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households:  State  or  local  governments; 
non-profit  institutions. 

Reporting  Burden: 

Responses:  400. 

Burden  Hours:  6,400. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hoars:  0. 

Abstract-  This  form  will  be  used  by 
state  educational  agencies  to  apply  for 
funding  under  the  Women's  Educational 
Equity  Act  (WEEA)  Program.  The 
Department  uses  the  information  to 
make  grant  awards. 

OfHce  of  Elementaiy  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  State  Performance  Report — 
Chaper  1  Migrant  Education  Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  51. 

Burden  Hours:  5.610. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract  State  educational  agencies 
that  have  participated  in  the  chapter  1 
Migrant  Education  Program  are  to 
submit  the  report  to  Department.  The 
Department  uses  the  information  to 
assess  the  accomplishments  of  project 
goals  and  effective  program 
managemenL 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Application  for  Institationai 
Eligibility  and  Certification. 

Frequency:  On  Occasion. 

Affected  Public:  Businesseii  or  other 
for-pront;  non-profit  institutions. 

Reporting  Burden: 
i      Responses:  4,370. 
I     Burden  Hours:  13,110. 

Recordkeeping  Burden: 
\     Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
state  educational  agencies  to  apply  for 
funding  under  the  Higher  Education  Act 
Programs.  The  Department  uses  the 
information  to  make  grant  awards. 

Office  of  Management 

Type  of  Review:  Extension. 
Title:  Education  Department  General 
Administrative  Regulations  (EDGAR). 


Frequency:  As  required. 

Affected  Public:  State  or  local 
governments;  non-profit  institutions: 
small  businesses  or  organizations. 

Reporting  Burden: 

Responses:  1. 

Burden  Hours:  0. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  These  regulations  establish 
uniform  requirements  for  the 
administration  of  direct  and  state 
administered  grants  awarded  by  the 
Department  of  Education.  The 
Department  will  use  the  information  to 
ensure  compliance  and  conformity 
among  education  Department  grantees. 
[FR  Doc.  91-23633  Filed  9-30-91:  8:45  am] 

MLUNG  CODE  «M»-01-M 


Office  of  Postsecondary  Education 
[CFOA  Numbw  84.0»7A] 

Law  School  Clinical  Experience 
Program 

agency:  Department  of  Education. 

ACTION:  Notice  of  Technical  Assistance 
Workshop. 

summary:  The  Department  of  Education 
will  conduct  a  Technical  Assistance 
Workshop  to  assist  applicants  under  the 
Law  School  Clinical  Experience 
Program.  The  Technical  Assistance 
Workshop  is  scheduled  to  be  held  on 
October  1&,  1991,  from  8:30  a.m.  to  4 
p.m..  in  the  General  Services 
Administration  Building's  Auditorium, 
Regional  Office  Building  Number  3,  7th 
&  D  Streets.  SW..  D  Street  Entrance. 
Washington.  DC  20202. 

FOft  FURTHBI  MFORMATIOtt  CONTACT: 

Mrs.  Barbara  J.  Harvey,  Division  of 
Higher  Education  Incentive  Programs, 
400  Marj'land  A\'enue,  SW.. 
Washington,  DC  20202-5251.  Telephone 
(202)  708-7863.  Deaf  and  Hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington.  DC. 
202  area  code,  telephone  708-9300] 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Prograni  Autlierily:  20  U.S.C.  11349-11341. 
Dated:  September  25, 1991. 

Michael ).  FaneU. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  91-23834  Filed  9-30-91:  8:45  amj 

BtLUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Finding  of  No  Significant  Impact- 
Installation  and  Operation  of  the 
Advanced  Reet  Reactor  Prototype  in 
the  S8G  Prototype  Plant,  Kenneth  A. 
Kesselring  Site,  Saratoga  County,  NY 

AGENCr.  Department  of  Energy. 
action:  Finding  of  no  significant  impact. 

summary:  The  Department  of  Energy 
(DOE)  Office  of  Naval  Reactors  has 
prepared  an  Environmental  Assessment 
(EA)  of  the  proposed  action  to  install 
and  operate  the  Advanced  Fleet  Reactor 
prototype  in  the  S8G  Prototype  Plant  at 
the  Kesselring  Site.  The  Advanced  Fleet 
Reactor  (AFR)  has  been  designed  for  use 
in  the  Navy's  newest  class  of  attack 
submarines,  the  SEA  WOLF  {SSN-21) 
Class.  The  purpose  of  the  proposed 
action  is  to  confirm  satisfactory 
performance  of  the  AFR  prototype  prior 
to  use  of  this  design  in  an  operating 
warship.  Operation  of  new  design 
reactor  cores  in  land  based  prototype 
plants  prior  to  their  use  in  warships  has 
been  a  standard  Naval  Reactors  practice 
for  over  35  years,  since  the  first  nuclear 
powered  submarine,  USS  NAUTILUS. 

The  EA  also  discusses  alternatives  to 
the  proposed  action  and  concludes  that 
there  are  no  alternatives  to  the  proposed 
action  that  would  accomplish  the 
desired  goal  of  confirming  proper 
operation  of  the  AFR  prototype  without 
excessive  cost  or  compromising  other 
important  Naval  Reactors  objectives. 
The  EA  discusses  the  limited  extent  of 
the  proposed  action,  which  consists  of 
replacing  the  existing  expended  S8G 
reactor  core  with  an  AFR  prototype 
reactor  core  and  some  related 
equipment.  The  EA  summarizes  and 
references  the  extensive  body  of 
existing  published  reports  which  discuss 
the  environmental  performance  of  the 
Kesselring  Site,  including  the  releases  of 
radioactivity  from  the  Site  and  the 
absence  of  environmental  impact  from 
Site  operations.  The  EA  discusses  how 
the  replacement  of  the  S8G  core  with  the 
AFR  core,  which  has  a  slightly  higher 
power  rating,  would  not  significantly 
affect  radiological  and  nonradiological 
emissions  from  the  Kesselring  Site. 

Based  on  the  analysis  in  the  EA. 
Naval  Reactors  issued  a  proposed 
Finding  of  No  Significant  Impact 
(FONSI)  on  July  1, 1991.  The  proposed 
FONSI  was  published  in  the  Federal 
Register  on  July  5. 1991.  beginning  a  30- 
day  public  review  period  (Vol.  56,  No. 
129.  pp.  30741-30743).  The  fact  that  the 
proposed  FONSI  appeared  in  the 
Federal  Register  and  was  available  for 
review  along  with  the  EA  at  the 
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Schenectady  PubUc  Library  was 
advertised  in  several  local  newspapers 
in  the  Schenectady  area  through  public 
notices  placed  by  Naval  Reactors. 
Copies  of  the  EA  and  proposed  FONSI 
also  were  distributed  to  interested 
parties. 

Eight  letters  were  received.  These 
comment  letters  and  the  Naval  Reactors 
responses  to  these  comments  are 
presented  in  a  new  appendix  D  to  the 
EA.  Appendix  D  has  been  sent  to  the 
commenters,  to  other  interested  parties, 
and  has  been  placed  with  the  EA  in  the 
Schenectady  Public  Library.  Also, 
copies  of  the  EA.  conunent  letters,  and 
references  cited  in  the  EA  have  been 
placed  in  the  DOE  Headquarters  Public 
Reading  Room  at  the  Forrestal  Building, 
1000  Independence  Avenue  SW., 
Washington,  DC  A  surainary  of  the 
comments  and  the  Naval  Reactors 
responses  have  been  included  at  the  end 
of  this  notice. 

After  considering  the  comments 
received  in  these  letters.  Naval  Reactors 
has  concluded  that  no  new  information 
has  been  made  available  that  would 
change  the  determination  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quahty  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1968.  (42  U.S.C  4321  et  seq.). 
Therefore,  Naval  Reactors  is  issuing  this 
final  FONSI. 

ADDRESSSS  Al»  FURTHEfl  MFORMATKMI: 

Persons  requesting  additional 
information  on  the  FONSI  for 
installation  and  operation  of  the  AFR 
prototype  in  the  SJBG  Prototype  Plant, 
the  NEPA  process  associated  with  this 
proposed  action,  or  wishing  a  copy  of 
the  EA  should  contact  Mr.  Kevin  Davis, 
U.S.  Department  of  Enei^,  Office  of 
Naval  Reactors  (NE-60),  Washington.  - 
DC.  20585.  (703)-«03-5564. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Naval  Nuclear  Propulsion 
Program  is  a  joint  Navy/DOE  program 
established  in  Presidential  Executive 
Order  12344  (permanently  enacted  by 
PubUc  Law  98-525. 42  U.S.  Code  7158). 
The  Office  of  Naval  Reactors  is  the 
Naval  Nudear  Propulsion  Program 
organization  within  the  DOE  Under  the 
law,  Naval  Reactors  is  responsible  for 
all  matters  pertaining  to  Naval  nuclear 
propulsion  inchidiBg  "*  *  *  research, 
development,  design,  acquisition, 
specification,  construction,  inspection, 
installation,  certification,  testing, 
overhaul,  refusing,  operating  practices 
and  orocedures,  maintenance,  supply 


support,  and  ultimate  disposition  of 
naval  nuclear  propulsion  plants  *  *  *" 
and  "*  *  *  the  safety  of  reactors  and 
associated  naval  nuclear  propulsion 
plants,  and  control  of  radiation  and 
radioactivity  associated  with  naval 
nuclear  propulsion  activities  *  *  *." 

The  United  States  Navy  curreitly  has 
142  nuclear  powered  warships  in 
operation.  These  vessels  represent  over 
40%  of  the  Navy's  principal  combatants. 
The  first  ship  of  the  Navy's  newest  class 
of  attack  submarines,  the  SEAWOLF 
(SSN-21)  Class,  was  authorized  in  the 
Fiscal  Year  1989  Department  of  Defense 
Appropriation  Act  It  is  currently  under 
construction  at  the  Electric  Boat 
Division  Shipyard  at  Groton, 
Connecticut  and  is  scheduled  to  go  to 
sea  in  the  mid  1990's.  A  second 
SEAWOLF  Class  submarine  was 
authorized  by  Congress  in  the  Fiscal 
Year  1991  Department  of  Defense 
Appropriation  Act. 

Proposed  Action 

Naval  Reactors  operates  seven 
prototype  naval  nuclear  propulsion 
plants  which  were  built  to  confirm 
satisfactory  performance  of  new 
warship  propulsion  plant  designs  before 
they  were  installed  and  used  in  ships  at 
sea.  In  addition  to  this  function,  these 
prototype  plants  provide  a  training 
platform  for  naval  officers  and  enlisted 
personnel.  Subsequent  to  their 
construction,  the  prototype  plants  have 
been  used  to  test  new  components, 
including  improved  reactor  cores.  Since 
the  inception  of  the  Naval  Nuclear 
Propulsion  Program  in  1949,  over  35 
different  reactor  core  designs  have  been 
developed  and  operated.  Continuing  this 
practice.  Naval  Reactors  proposes  to 
install  and  operate  the  AFR  prototype  in 
the  S8G  Prototype  Plant. 

The  S8G  Prototype  Plant  began 
operation  in  1979  as  the  prototype  for 
the  TRIDENT  submarine  and  is  the  most 
modem  Naval  prototype  plant  The  S8G 
Prototype  Plant  was  constructed  with 
containment  and  engineered  safety 
features  comparable  to  a  commerciaJ 
nuclear  power  plant.  Installation  of  the 
AFR  Prototype  will  require  removing  the 
depleted  S8G  core  and  its  supporting 
structure  from  inside  the  reactor  vessel, 
the  reactor  vessel  head,  and  the  control 
rod  drive  mechanisms,  followed  by 
replacement  with  AFR  equipment. 

Alternatives  CoaskUrad 

There  are  no  alterrwtives  to  the 
proposed  action  which  would 
accomplish  the  Naval  Reactors  objective 
of  confirming  satisfactory  operation  of 
the  AFR  prototype  wfthoot  either 
excessive  cost  or  ieopardizing  other 


important  missions  of  Naval  Reactors. 
The  no  action  alternative  would  be  to 
continue  operation  of  the  S8G  Prototype 
Plant  with  an  identical  replacement  S8G 
core  and  not  confirm  satisfactory 
operation  of  the  AFR  prototype  prior  to 
operation  in  the  first  SEAWOLF 
submarine.  This  would  depart  from 
successful  Naval  Reactors  practice  of 
over  35  years.  Confirmation  of  AFR 
operation  in  an  existing  Navy  ship 
would  require  removing  a  TRIDENT 
submarine  from  strategic  deterrent 
service  and  would  not  provide  as  much 
useful  technical  information  as 
operation  in  a  land  based  prototype.  No 
other  existing  Naval  Reactors  prototype 
is  suitable  for  installation  of  the  AFR 
prototype,  and  no  other  DOE  owned 
reactor  could  accommodate  it  The 
alternative  of  constructing  a  totally  new 
prototype  plant  is  uiuiesirable  due  to  the 
cost  exceeding  $2  billion. 

Environmental  Considwatiens 

An  extensive  body  of  existing 
environmental  reports  document  the 
envirorunental  performance  of  the 
Kesselring  Site,  including  the  S8G 
Prototype  Plant  and  the  three  other 
prototype  plants  at  the  Site.  The  four 
prototype  plants  combined  release  a 
very  small  fraction  of  the  amount  of 
radioactivity  released  by  a  typical 
commercial  nuclear  power  plant 
operating  in  accordance  with  Nudear 
Regulatory  Commission  license  limits. 
Radiological  environmental  monitoring  # 

by  Kesselring  Site  personnel,  and 
independent  monitoring  by  the  State  of 
New  York,  have  not  detected  any  off- 
site  radioactivity  from  Site  operations. 
There  is  no  radioactivity  from  the  Site 
detectable  in  the  small  trout  streun 
which  runs  through  the  Site  and  receives 
Site  liquid  effiuents.  Releases  of 
airborne  radionuclides  result  in  off-site 
doses  that  are  less  than  one  percent  of 
the  U.S.  Environmental  Protection 
Agency  standard.  Nonradioactive 
effiuents  including  thermal  effluents  also 
are  carefully  controlled.  Routine 
biological  monitoring  of  the  trout  stream 
demonsti-ates  that  the  Kesselring  Site 
has  not  degraded  this  healthy  trout 
stream.  The  General  Accounting  Office 
recently  completed  a  thorough  fourteen 
month  review  of  environment  health, 
and  safety  matters  [including  reactor 
safety]  at  DOE  sites  under  the 
cognizance  of  Naval  Reactors,  including 
the  Kesselring  Site.  The  General 
Accounting  Office  reported  to  Congress 
that  they  found  no  significant 
deficiencies. 

Since  the  AFR  core  is  rated  at  a  power 
only  slightly  greater  than  the  S8G  core. 
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there  would  be  no  discernible  change  in 
the  year  to  year  variations  in  the  very 
small  radiological  effluents  from  the 
Site.  The  temperature  of  nonradioactive 
liquid  effluents  would  not  increase  and 
stringent  New  York  State  limits  on 
thermal  releases  to  the  trout  stream 
would  continue  to  be  met.  Routine 
radioactive  and  nonradioactive  waste 
generation  would  not  be  affected  by 
installation  and  operation  of  an  AFl^ 
prototype  reactor  core  rather  than  a 
replacement  S8G  core.  These  waste 
generation  rates  would  remain 
consistent  with  past  waste  generation 
from  the  Kesselring  Site.  There  will  be 
no  increase  in  hazardous  or  mixed 
hazardous  and  radioactive  waste 
generation  as  a  result  of  AFR  prototype 
installation  and  operation. 

U.S.  Naval  nuclear  propulsion 
reactors  have  an  outstanding  safety 
record.  In  over  3900  reactor-years  of 
operation,  there  has  never  been  a 
nuclear  reactor  accident  nor  any  event 
having  a  significant  effect  on  the 
environment.  As  discussed  in  the  EA. 
features  which  are  built  into  U.S.  Naval 
nuclear  propulsion  reactors  to  make 
them  battleworthy  also  enhance  reactor 
reliability  and  safety.  As  discussed  in 
the  classified  appenedix  to  the  EA,  the 
design  of  the  AFR  allows  the  AFR 
prototype  to  improve  performance 
without  sacrificing  safety  margins.  As  is 
the  case  for  all  new  Naval  reactor  plant 
designs,  the  S8G  Prototype  Plant  design 
was  reviewed  with  the  Nuclear 
Regulatory  Commission  and  the 
Advisory  Committee  on  Reactor 
Safeguards.  Even  in  the  event  of  an 
accident  of  remote  probability  where  the 
engineered  safety  features  of  the 
prototype  plant  are  assumed  to  fail  to 
work,  operation  of  the  S8G  Prototype 
Plant  would  meet  the  reactor  siting 
criteria  of  10  CFR  100  used  for 
commercial  reactors.  The  EA  discusses 
how  the  replacement  of  the  S8G  reactor 
core  with  an  AFR  prototype  core  would 
not  affect  this  conclusion. 

Determination 

Based  on  the  information  and  analysis 
in  the  EA  as  well  as  review  of  the  letters 
commenting  on  the  EA  and  proposed 
FONSI.  Naval  Reactors  considers  that 
the  proposed  action  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  within  the  meaning  of 
NEPA.  Therefore,  Naval  Reactors  has 
determined  that  preparation  of  an 
environmental  impact  statement  is  not 
required. 


Issued  at  Arlington.  VA  this  20th  day  of 
September  1991. 
B.  DeMars. 

Deputy  Assistant  Secretary  for  Naval 
Reactors. 

Summary  of  Public  Comment  on  the 
Environmental  Assessment  and 
Proposed  Finding  of  No  Significant 
Impact  and  Naval  Reactors  Responses 

Eight  letters  were  received  concerning 
this  EA  and  the  proposed  Finding  of  No 
Significant  Impact.  A  summary  of  each 
substantive  comment  and  the  Naval 
Reactors  response  is  provided  below: 

1.  U.S.  Environmental  Protection 
Agency.  Region  II  (August  5,  1991) 

Comment  1:  Page  2.  Paragraph  3.  The 
EA  states  that.  'The  NRC  staff 
concluded  that  the  operation  of  the  S8G 
reactor  constitutes  an  acceptable  risk 
*  *  *."  The  numeric  level  of  risk 
deemed  acceptable,  or  the  method  of 
drawing  the  conclusion,  should  be 
included. 

Response:  The  NRC  made  the 
conclusion  cited  in  the  EA  (page  2) 
following  their  extensive  review  of  the 
design  of  the  S8G  Prototype  Plant, 
including  classified  design  information, 
with  consideration  of  Site 
environmental  factors.  The  NRC  staff 
concluded  that  the  operation  of  the  S8G 
reactor  constitutes  an  acceptable  risk 
provided  the  Naval  Nuclear  Propulsion 
Program  system  of  selection,  training, 
and  qualification  of  nuclear  plant 
personnel  continued.  The  NRC 
conclusion  was  not  based  upon  a 
numeric  level  of  risk.  Further 
information  on  the  outstanding  safety 
record  of  U.S.  Naval  nuclear  propulsion 
plants  is  provided  in  the  EA  on  pages  10 
through  12. 

Comment  2:  Page  7.  Paragraph  1. 
Although  the  Knolls  Atomic  Power  Lab 
(KAPL)  describes  the  radiation  releases 
over  the  past  ten  years  as  much  less 
than  commercial  nuclear  plants,  the 
yearly  radiation  releases  during  KAPL's 
lifetime  were  not  included.  These  data 
should  be  included  in  future  documents. 

Response:  The  action  proposed  is 
installation  and  operation  of  a  new 
design  AFR  core  in  place  of  the  current 
S8G  core.  Information  on  radioactivity 
releases  over  the  past  ten  years  is 
relevant  for  comparison  with  the  S8G 
core  which  has  been  in  operation  since 
1979.  Information  on  the  earlier  years  of 
KAPL  operations  at  the  Kesselring  Site 
is  beyond  the  scope  of  this  EA. 
However,  information  on  releases  of 
radioactivity  is  available  in  the  publicly 
available  Kesselring  Site  Environmental 
Summary  Report  and  annual  «ite 
environmental  monitoring  reports.  The 
EA  (page  6)  stated  that  the  historical 


impacts  of  the  Kesselring  Site 
prototypes  are  described  in  the 
summary  report  which  was  Reference  4 
of  the  EA. 

Comment  3:  Page  10.  Paragraph  1.  The 
EA  states  that.  "For  the  past  10  years,  no 
person  in  the  Program  has  received 
more  than  two  rem  of  occupational 
radiation  exposure  in  a  year."  To  better 
explain  the  safety  record  of  the  site,  the 
whole  body  doses  of  individuals  each 
year  over  the  sites'  lifetime  should  be 
included  in  the  EA. 

Response:  The  Naval  Reactors  policy 
of  limiting  personnel  occupational 
radiation  exposure  to  less  than  two  rem 
per  year  has  been  in  effect  during  the 
past  ten  years  as  stated  in  the  EA  (page 
10).  Prior  to  that  time,  some  individuals 
received  higher  doses.  However,  no 
person  at  the  Kesselring  Site  has  ever 
exceeded  Federal  limits  for  occupational 
radiation  exposure.  Information  on 
occupational  radiation  exposure  for  the 
past  ten  years  is  relevant  for 
comparison  with  the  S8G  core  which 
has  been  in  operation  since  1979. 
Occupational  radiation  exposure  from 
early  years  of  Kesselring  Site  operation 
is  beyond  the  scope  of  this  EA.  The  EA 
(page  16]  does  note  that  installation  of 
the  AFR  prototype  core  rather  than  a 
new  S8G  core  could  not  significantly 
affect  occupational  radiation  exposure 
during  the  refueling  overhaul. 

Comment  4:  Page  10.  Paragraph  4.  It  is 
stated  that  the  Safety  and  Analysis  plan 
analyzed  how  "the  S8G  Prototype  Plant 
is  designed  to  withstand  a  wide  variety 
of  accident  conditions  without  damage 
to  the  reactor  core  or  release  of 
significant  amounts  of  radioactivity." 
The  term  "significant  amounts  of 
radiation"  should  be  quantified.  Also, 
the  EA  does  not  discuss  whether,  during 
the  various  accident  scenarios,  other 
portions  of  the  reactor  (besides  the  core) 
would  be  damaged,  breached,  or 
destroyed. 

Response:  The  Safety  Analysis  Report 
for  the  S8G  Prototype  Plant,  which 
analyses  how  the  plant  is  designed  to 
withstand  a  wide  variety  of  accident 
conditions,  is  classified  due  to  the 
necessary  inclusion  of  detailed  design 
information  on  the  plant.  This  report  has 
been  reviewed  by  the  NRC.  The  generic 
description  of  the  types  of  analyses 
included  in  the  document  was  provided 
in  the  EA  (page  11).  which  special 
attention  being  given  to  the  extreme 
hypothetical  case.  Even  under  these 
conditions,  the  10  CFR  part  100  siting 
criteria  are  met.  Further,  the  EA  (pages 
16  and  17)  notes  that  even  with  the 
slightly  higher  amount  of  radioactivity  in 
the  AFR  core,  installation  of  the  AFR 
prototype  in  the  S8G  Prototype  Plant 
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will  not  affect  the  conchiaion  of  the 
original  SflG  Prototype  Want  Safety 
Analysis  Report  that  the  operabon  of 
this  prototype  wouid  meet  the  10  CFR 
part  100  siting  criteria.  As  discussed 
further  in  response  to  cotnment  1  from 
the  Natural  Resources  Defense  Council, 
it  is  not  possible  to  provide  detailed 
information  about  •  Naval  nuclear 
propulsion  reactor  in  an  unclassified 
manner  that  would  allow  for  a  detailed 
unclassified  evaluation.  However,  the 
EA  does  describe  independent  review  of 
Naval  Reactors  activities  at  DOE  sites 
including  the  Kesselring  Site  by  the 
GAO.  The  EA  (page  6)  cites  the 
extension  GAO  review  of  Naval 
Reactors  programs  and  their  conclusion 
that  they  fotmd  no  significant 
deficiencies.  The  GAO  review  team 
included  personnel  with  expertise  in 
nuclear  engineering,  radiological 
protection,  environmeatdl  controls,  and 
occupational  safety. 

Comment  5:  Page  11,  Paragraph  2.  The 
EA  refers  to  reactor  siting  criteria 
defining  off-site  exposure  limits  of  **2S 
rem  to  the  whole  body  and  300  rem  to 
the  thyroid."  It  should  be  stated  that 
these  numbers  apply  to  once  in  a 
lifetime  accidental  or  emergency  doses 
to  radiation  workers. 

Response:  These  doses  are 
established  for  off-site  members  of  the 
public  in  10  CFR  part  100  for  the 
purposes  of  siting  commercial  power 
reactors.  The  EA  (page  11)  included  a 
direct  quote  from  the  10  CFR  part  100 
regulation  on  the  significance  and  use  of 
these  doses.  The  complete  footnote  from 
10  CFR  part  100  which  contained  the 
statement  cited  in  the  EA  is  as  follows: 

The  whole  body  dose  of  25  rem  referred  to 
above  corresponds  numerically  to  the  once  in 
a  lifetime  accHtenfal  or  emergency  dose  for 
radiation  workers  which,  according  to  NCRP 
recominendatioaa  may  be  disregarded  in  the 
determination  of  their  radiation  exposure 
status  (see  NBS  Handbook  66  dated  |mne  5, 
1959).  However,  neither  its  use  nor  that  of  the 
300  rem  value  for  thyroid  exposure  as  set 
forth  in  these  site  criteria  guides  are  hatended 
to  imply  that  these  numbers  constitute 
acceptable  Kmits  for  emergency  doses  to  the 
public  under  accident  conditions.  Rather,  this 
25  rem  whole  body  and  300  rem  Ihyroid  value 
have  been  set  forth  in  these  guides  u 
reference  values,  which  can  be  used  in  the 
evaluation  of  reactor  sites  with  respect  to 
potential  reactor  accidents  of  exceedingly 
low  probability  of  ocxurrence.  and  low  riak  of 
public  exposure  to  radiation. 

Comment  ft-  Page  13,  Paragraph  3.  The 
document  describes  the  typical  low- 
level  radioactive  waste  per  year  at 
Kesselring  as  140  cubic  meter*.  The  EPA 
should  be  given  an  estimate  of 
radioactive  waste  (both  high-  and  low- 
level)  that  will  be  geoeraled  by 


installing  the  AFR  core  and  removing 
the  old  core. 

Response:  Since  the  proposed  action 
covered  by  this  EA  is  installation  erf  an 
AFR  core  rather  than  an  S8G  core,  die 
EA  reviews  the  potential  for 
environmental  impacts  based  on 
differences  associated  with  the  two 
cores.  With  regard  to  any  high  level 
waste  associated  with  the  fuiel  and 
fission  products  contained  in  the  ct>res 
themselves,  the  EA  (page  17)  states  that 
handling  and  processmg  of  an  AFR  core 
at  the  end  of  its  life  would  not  differ 
significantly  from  handling  and 
processing  a  second  S8G  core.  Cores 
removed  from  prototype  reactors  are 
hdndled  in  the  same  way  as  cores 
removed  during  routine  refuehng  of  the 
163  reactors  in  the  142  nuclear  powered 
ships  of  the  U.S,  Navy  which  include 
aircraft  carrier  reactors  which  are  much 
larger  in  size  and  rated  power  than 
either  AFR  or  S8G.  The  minor 
differences  in  size  and  radioactivity 
content  between  an  S8G  core  and  an 
AFR  core  (which  are  classified  in  their 
details)  would  not  affect  expended  core 
handling  and  processing. 

The  amount  of  low  level  waste 
associated  with  refueling  the  S8G 
Prototype  Plant  would  not  be  affected 
by  the  type  of  core  installed.  The  typical 
amount  cited  for  the  four  reactor 
Kesselring  Site  is  based  on  past  data 
and  includes  waste  resulting  fi-om 
maintenance,  overhaul,  and  refueling 
operations  at  the  other  prototypes 
plants.  The  S8G  Prototype  Plant 
refueling  and  overhaul,  which  will  take 
place  during  three  calendar  years,  wftl 
be  similar  to  work  at  the  other 
prototypes.  The  140  cubic  meter  amoimt 
is  expected  to  remain  unchanged  on 
average.  The  EA  (page  17]  states  that  all 
of  the  radioactive  waste  would  be 
within  the  NRC  limits  for  low  level 
radioactive  waste  disposal  (10  CFR  part 
61).  In  addition,  since  the  AFR  prototype 
rated  power  is  only  slightly  higher  than 
that  of  an  S8G  core,  the  radioactivity 
content  of  radioactive  materials 
generated  daring  operation  of  the  AFR 
prototype  would  remain  essentially 
unchanged. 

Comment  7:  Page  18,  Paragraph  4. 
Although  it  is  stated  that  'Hnstaliation  of 
the  AFR  prototype  will  not  result  in  a 
significant  mcrease  in  radioactive  or 
hazardous  waste  generation  compared 
to  refueling  with  a  replacement  S8G 
core,"  there  is  no  discussion  of  the  core 
support  structure,  reactor  vessel  head, 
and  control  drive  mechanisms.  These 
components  are  large,  highly 
contaminated,  arid  not  standard  removal 
items  during  normal  core  removal.  This 
will  produce  a  large  volume  of 
radioactive  waste  that  does  not  acero  to 


have  been  accounted  for.  The 
radioactive  waste  generation  resulting 
from  this  non-standard  core  replacement 
should  be  more  accurately  quantified. 

Response:  Unlike  commercial  reactors 
which  are  refueled  at  intervals  of  two 
years  or  less.  Naval  reactors  operate  in 
excess  of  ten  years  bet»veen  refuelings. 
Thus,  it  is  not  uncommon  to  have 
reactor  support  structure  and  other 
components  replaced  at  refuelings  even 
when  the  same  design  core  is  being 
installed.  There  have  been  two 
shipments  of  such  support  structures 
from  the  Kesselring  Site  in  the  past  ten 
years.  Although  detailed  engineering 
planning  has  not  been  conducted  for 
refueling  the  S8G  Prototype  Plant  with 
an  S8G  core,  replacement  of  the  support 
structure  and  reactor  vessel  head  would 
have  to  be  considered  even  if  a  new  S8G 
core  were  to  be  installed.  The  EA  states 
that  the  volume  of  this  waste  would  be 
approximately  100  cubic  meters.  This  is 
consistent  with  the  140  cubic  meter 
annual  average  for  the  Kesselring  State 
which  includes  such  shipments  in  the 
past. 

Comment  8:  Page  7,  Paragraph  4.  The 
document  states  that  the  "amount  of 
airborne  radionuclides  released,  and  the 
off-site  impact"  are  calculated  using 
EPA  approved  calculational  models.  The 
type  of  model  used  (i.e..  COMPLY  code, 
AIROOS  PC)  is  needed  to  fully  interpret 
the  information. 

Response:  The  EA  (page  7)  references 
the  annual  report  which  discusses 
airborne  radionuclides  releases.  The 
EPA  approved  calculational  model  used 
for  the  Kesselring  Site  is  CAP  88. 

Comment  9r  Page  7.  Paragraph  4.  In 
this  sa.me  paragraph,  reference  is  made 
to  the  latest  New  York  report  showing 
no  readings  above  background  levels  of 
radioactivity.  The  back^ound  levels,  as 
well  as  the  readings  given  in  the  New 
York  Suite  report,  are  needed  to  clarify 
this  statement. 

Response:  The  New  York  Stale  report 
RefL-rcnce  10  of  the  EA,  did  not  indode 
distant  back.ground  samples  to  compere 
with  the  results  measured  at  the  Site 
boiindarj'.  The  report  listed  the 
individual  air  and  water  sample  results 
and  stated  the  following: 

1.  Radioactivity  in  Air.  Cross  t)€ta  octiv/ty 
at  this  hcotkm  Ht»  within  the  normof  range 
for  background  leveh. 

2.  Radioactivity  in  Water.  Both  k)c*tioM 
show  vahics  typical  of  normal  backgrxMnd 
levels  for  gross  alpha,  gross  beta  and  iriUum 
activity. 

Comment  10:  Page  12,  Paragraph  3. 
Discussion  is  offered  regarding  formal 
academic  training  on  nuclear  propolsion 
technology  and  practical  training  at 
prototype  for  Navy  operators.  A 
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description  of  the  safety  training  and 
training  in  emergency  procedures 
received  by  Navy  operating  personnel 
should  also  be  provided. 

Reponse:  Installation  and  operation  of 
the  AFR  prototype  instead  of  a 
replacement  S8G  core  would  not  require 
any  change  in  emergency  planning  or  in 
training  of  Navy  operators.  The  EA 
(pages  10  through  12)  discusses 
qualification  and  training  of  Navy 
personnel.  This  process  includes 
screening  for  proper  educational 
background,  six  months  of  formal 
academic  training,  and  six  months  of 
practical  training  under  constant  direct 
supervision  at  a  prototype  reactor  point. 
An  important  part  of  this  supervised 
training  covers  how  to  respond  to 
potential  casualty  situations.  Such 
training  includes  not  only  review  of 
casualty  procedures,  but  also 
participation  in  numerous  casualty  drills 
at  the  prototype,  first  as  a  student  under 
the  supervision  of  a  qualified  instructor, 
and  later  demonstrating  satisfactory 
performance  as  a  qualified 
watchstander.  The  EA  (page  11) 
referenced  Congressional  testimony  on 
this  subject  as  a  source  of  further 
information  on  this  subject. 

2.  U.S.  Environment  Protection  Agency 
(August  16, 1991) 

This  letter  requested  an  independent 
review  of  the  EA  by  EPA  Headquarters 
personnel  with  the  necessary  security 
clearances  to  allow  access  to  classified 
information. 

3.  U.S.  Environmental  Protection 
Agency  (September  11. 1991) 

This  letter  acknowledged  the  review 
that  was  conducted  with  EPA 
Headquarters.  This  review  included 
classified  information  as  well  as  the 
proposed  resolution  of  the  above 
comments  from  EPA  Region  U.  This  EPA 
letter  stated  that  "Based  upon  this 
meeting  and  the  information  provided, 
the  Office  of  Radiation  Programs 
considers  the  EPA  comments  resolved 
and  has  no  further  comment  on  the 
proposed  action." 

4.  Natural  Resources  Defense  Council 
and  Knolls  Action  Project  (August  5, 
1991) 

Comment  1:  The  EA  is  inadequate 
because  it  relies  on  a  classified  "shield" 
which  prevents  members  of  the  public 
from  independently  verifying  statements 
in  the  unclassified  portions  of  the  EA. 

Response:  A  great  deal  of  information 
contained  or  referenced  in  the  EA  is 
publicly  available,  especially  that 
pertaining  to  Federal  environmental 
regulatory  activities  which  confirm  the 
absence  of  significant  environment 


impact  from  Kesselring  Site  operations. 
The  commenter  did  not  provide  any 
facts  refuting  the  EA's  characterization 
of  the  information  provided  in  the  EA's 
many  references. 

The  EA  also  discusses  the  legal 
requirements  and  need  to  protect 
classified  information  on  Naval  nuclear 
propulsion  plant  design  and  operation 
(page  1).  Even  in  this  area,  however,  the 
EA  provides  unclassified  information 
which  clearly  shows  that  U.S.  Naval 
nuclear  propulsion  reactors  have  an 
outstanding  safety  record,  and  that  their 
releases  to  the  environment  are 
minuscule  compared  to  commerical 
nuclear  power  plants.  The  EA  notes  that 
the  Congressional  General  Accounting 
Office  and  the  U.S.  Nuclear  Regulatory 
Commission  have  had  substantial 
access  to  classified  information  on 
Naval  reactor  design  and  operation  as 
part  of  their  reviews  of  Program  work.  It 
should  be  noted  that  the  inability  of 
private  citizens  or  organizations  to 
review  classified  information  would 
exist  even  if  an  Environmental  Impact 
Statement  were  prepared  for  the 
proposed  action. 

Comment  2:  The  EA  does  not  provide 
sufficient  information  to  justify  its 
statement  that  radiation  dose  impacts 
from  the  AFR  would  be  significantly 
lower  than  those  experienced  from 
commerical  reactors.  Information  to 
back  this  statement  can  not  be 
legitimately  classified. 

Response:  The  EA  (pages  7-9) 
provided  unclassified  information  which 
showed  that  routine  releases  of 
radioactivity  in  both  airborne  and  liquid 
effluents  from  all  four  Naval  prototype 
reactors  at  the  Kesselring  Site  each  year 
have  been  less  than  0.5  percent  of  the 
routine  releases  from  an  average 
commerical  reactor.  The  EA  cited  the 
use  of  EPA  approved  calculational 
models  which  were  used  to  calculate  the 
very  small  dose  to  the  public  from 
airborne  releases  of  radioactivity  from 
the  Site.  These  EPA  models  are  publicly 
available.  The  EA  cited  unclassified 
environmental  monitoring  reports 
showing  no  detectable  radioactivity  off 
the  Kessebing  Site  or  in  the  small  trout 
steam  which  runs  through  the  Site  and 
receives  the  Site's  liquid  effluent.  This 
unclassified  information  clearly 
demonstrates  that  Naval  prototype 
reactors  have  radiological  impacts  much 
smaller  than  commerical  reactors.  The 
commenter  supplied  no  information  to 
refute  these  facts. 

Comment  3:  The  discussion  of  the 
alternative  of  installing  the  AFR  in  an 
existing  Navy  ship  was  deficient  since  it 
only  considered  "TRIDENT  submarines 
and  not  other  Navy  ships.  The  Navy 


uses  retired  nuclear  powered 
submarines  to  train  sailors. 

Response:  The  submarines  retired 
from  strategic  service  to  be  used  for 
training  are  of  the  smaller  S5W  reactor 
type.  The  S5W  reactor  type,  other 
submarine  reactor  types  smaller  than 
TRIDENT,  and  nuclear  powered  cruiser 
reactor  types  are  physically  incapable  of 
accommodating  AFR  installation  and 
operation.  Installing  the  AFR  prototype 
core  in  an  aircraft  carrier  reactor  would 
be  very  expensive  and  would  require 
removing  from  sevice  a  multi-billion 
dollar  national  defense  asset.  This  is 
just  as  undesirable  as  removing  a 
TRIDENT  submarine  from  service,  and 
neither  action  is  necessary  when  there  is 
an  existing  land  based  prototype  which 
is  available. 

Comment  4:  The  EA  does  not  include 
discussion  of  the  alternatives  of 
improving  the  safety  of  the  proposed 
action  by  installing  improved  effluent 
control  systems,  an  emergency  core 
cooling  system,  or  a  secondary 
containment  system. 

Response:  As  discussed  in  the  EA  and 
in  an  earlier  response  above,  the 
effluents  from  the  Kesselring  Site 
reactors  are  already  so  low  that 
installation  of  additional  equipment  to 
effect  further  reductions  is  unnecessary. 
With  respect  to  installation  of  additional 
safety  features,  the  EA  quoted  the 
findings  of  the  GAO  which  stated  that 
"Contrary  to  some  allegations,  we  found 
that  the  protoype  reactors  do  employ 
enhanced  safety  systems  and  do  meet 
the  intent  of  NRC's  safety  criteria  for 
normal  operations  and  accident 
conditions."  Thus,  this  comment  does 
not  raise  any  valid  alternative  that 
should  have  been  considered. 

Comment  5:  Case  law  indicates  that 
startup  of  any  nuclear  reactor  or  restart 
of  a  shutdown  reactor  should  require  the 
consideration  of  an  Environmental 
Impact  Statement. 

Response:  The  criterion  for  requiring 
an  EIS  is  if  the  proposed  action  is  a 
"major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment."  The  EA  shows  that  in  the 
case  of  the  proposed  action  of 
installation  and  operation  of  the  AFR 
prototype  in  the  SJBG  Prototype  Plant, 
there  is  no  such  significant  impact.  The 
fact  that  the  S8G  Prototype  Plan  will  be 
shut  down  for  a  period  of  more  than  two 
years  during  the  refueling  and  overhaul 
does  not  by  itself  mean  that  the  impact 
of  restart  will  be  significant.  Kesselring 
Site  prototype  plants  routinely  shut 
down  for  maintenance  and  less 
frequently  for  refueling.  However,  since 
the  radiological  releases  and  the 
nonradiological  impacts  such  as  thermal 
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releases  from  the  prototype  plants  are 
so  small,  as  described  in  the  EA, 
interruption  and  restart  of  the  prototype 
plants  does  not  result  in  a  significant 
impact  warranting  an  EIS. 

Comment  6:  The  Council  on 
Environmental  Qualify  (CEQ) 
regulations  state  that  the  extent  of 
controversy  surrounding  a  proposed 
action  can  affect  its  significance.  The 
proposed  action  is  clearly  controversial 
in  this  case. 

Response:  For  this  proposed  action, 
there  is  no  widespread  technical 
controversy.  As  discussed  above,  the 
U.S.  Environmental  Protection  Agency 
considers  their  comments  resolved  and 
has  no  further  comment  on  the  proposed 
action.  No  other  Federal  agency  and  no 
State  or  local  regulatory  or 
governmental  officials  had  any  comment 
on  the  EA's  analysis  of  the  potential 
environmental  impact  of  the  proposed 
action.  Only  four  letters  from  the  public 
addressed  technical  concerns,  and  these 
concerns  are  discussed  in  response  to 
their  comments.  During  the  public  input 
process  cited  by  the  commenter,  many' 
individuals  and  organizations  expressed 
opposition  to  the  proposed  action 
because  they  thought  that  there  was  no 
need  for  SEAWOIJ'  class  submarines. 
Three  of  the  comment  letters  reiterated 
this  contention.  The  EA  (Appendix  B) 
noted  that  discussion  of  the  geopolitical 
and  military  needs  leading  to 
Congressional  authorization  of 
SEAWOLF  class  submarines  is  beyond 
the  scope  of  this  EA. 

Comment  7:  The  EA  implicitly 
concedes  that  the  installation  of  a  new, 
untested  nuclear  reactor  near  major 
population  centers  affects  public  health 
and  safety. 

Response:  The  EA  cited  analysis  that 
the  Kesselring  Site  meets  the  reactor 
siting  criteria  of  the  NRC's  10  CFR  part 
100  reactor  siting  regulations.  The  EA 
did  not  conclude  that  the  proposed 
action  would  affect  public  health  and 
safety. 

Comment  8:  The  S8G  Prototype  Plant 
lacks  a  pressurizable  secondary 
containment  structure  designed  to  trap 
radioactive  and  other  hazardous 
materials  in  the  event  of  an  accident 

Response:  The  comment  is  incorrect. 
The  S8G  Prototype  Plant  has  a 
pressurizable  containment  structure. 
The  EA  (page  2)  stated  that  the  S8G 
Prototype  Plant  was  constructed  with 
containment  and  engineered  safety 
features  comparable  to  a  commercial 
nuclear  [rawer  plant.  The  EA  quoted  the 
findings  of  the  GAO  which  stated  that 
"Contrary  to  some  allegations,  we  found 
that  the  prototype  reactors  do  employ 
enhanced  safety  systems  and  do  meet 
the  intent  of  NRC's  safety  criteria  for 


normal  operations  and  accident 
conditions." 

Comment  9:  The  DOE  will,  in  essence, 
construct  a  new  nuclear  reactor  in  the 
existing  S8G  Trident  prototype  plant. 
These  changes  will  alter  the  probability 
of  fission  product  release  under  various 
reactor  accident  scenarios. 

Response:  The  commenter  defines  the 
proposed  action  as  the  construction  of  a 
new  nuclear  reactor.  This  is  not  the 
case.  During  the  public  input  into 
preparation  of  the  EA,  several  people 
expressed  concern  about  their 
perception  that  a  totally  new  reactor 
might  be  built  at  the  Kesselring  Site.  The 
EA  clearly  indicated  what  components 
would  be  replaced  with  new 
components,  and  how  the  prototype 
would  remain,  for  the  most  part, 
essentially  unchanged.  The  EA  also 
discusses  (pages  16  and  17]  the  lack  of 
significant  impact  from  the  slightly 
higher  fission  product  inventory 
associated  with  the  slightly  hi^er  AFR 
prototype  rated  power. 

Comment  10:  The  AFR  prototype  with 
its  higher  power  represents  a  significant 
departure  from  previous  reactor  designs 
which  makes  its  installation  and 
operation  significant  environmentally. 

Response:  The  conunenter  has  quoted 
unclassified  extracts  of  classified 
Congressional  testimony  by  the  Director 
of  the  Naval  Nuclear  Propulsion 
Program  to  conclude  that  the  advances 
in  the  AFR  core  design  must  make  it 
environmentally  significant.  This 
conclusion  is  incorrect.  The  classified 
appendix  A  of  the  EA  specifically 
discussed  how  the  AFR  prototjrpe 
achieves  improved  performance  without 
sacriHcing  long-standing  safety  margins. 

Comment  11:  The  AFR  design 
development  was  hidden  even  from 
Governmental  officials  charged  with 
overseeing  environmental  safety 
concerns  such  as  the  Defense  Nuclear 
Facilities  Safety  Board  (DNFSB)  and  the 
DOE  Office  of  Nuclear  Safety  and  Office 
of  Environment,  Safety,  and  Health. 

Response:  The  development  of  Naval 
nuclear  propulsion  plants  has  not  been 
"hidden"  from  Government  officials. 
Those  Government  officials  who  by 
statute  are  responsible  for  ensuring  the 
safe  design,  operation,  and  performance 
of  Naval  reactors  have  full  access  to 
such  information.  For  example,  the  EA 
(page  6)  cites  the  extensive  GAO  review 
of  Naval  Reactors  programs  and  their 
conclusion  that  they  found  no  significant 
deficiencies.  The  GAO  review  team 
included  personnel  with  expertise  in 
nuclear  engineering,  radiological 
protection,  environmental  impact,  and 
occupational  safety.  The  EA  (page  2) 
cited  the  long-standing  Naval  Reactors 
practice  of  having  new  propulsion  plant 


designs  reviewed  on  a  classified  basis 
by  the  Nuclear  Regulatory  Commission. 
This  included  review  of  the  design  of  the 
S8G  Prototype  Plant  prior  to  its  initial 
operation.  The  Program's  judgment  was 
that  NRC  reviews  contribute  to  safe 
operation  of  Naval  reactors.  Neither  the 
other  parts  of  DOE  nor  the  DNFSB  have 
any  authority  or  responsibility  in  this 
area  nor  have  they  been  staffed  to 
maintain  any  special  expertise  relevant 
to  Naval  nuclear  propulsion  which 
would  warrant  their  involvement.  Also, 
as  noted  above,  EPA  Headquarters 
conducted  a  review  which  included 
access  to  classified  information  and 
stated  that  their  comments  were 
resolved  and  they  had  no  further 
comments  on  the  proposed  action. 

Comment  12:  The  EA  relies  on  the 
inadequate  1972  EIS  to  substantiate  the 
safety  of  the  AFR  prototype.  The  EA 
does  not  contain  sufficient  technical 
data  that  would  permit  an  independent 
analysis  of  the  environmental  impact  of 
the  proposed  action  separate  from  the 
outdated  1972  EIS. 

Response:  The  EA  references  the  S8G 
EIS  as  a  source  of  information  on  the 
S8G  Prototype  Plant,  but  it  does  not  rely 
on  the  S8G  EIS  for  analysis  of  the 
environmental  impact  of  the  proposed 
action.  The  EA  with  its  appendices  and 
references  does  contain  the  technical 
information  to  evaluate  the 
environmental  impact  of  the  proposed 
action. 

Comment  13:  The  EA  is  inadequate 
because  it  fails  to  consider  the  potential 
impact  of  a  serious  core  damaging 
accident  such  as  the  Three  Mile  Island 
accident.  The  EA  also  inadequately 
analyzes  the  coi^equences  of  lesser 
accident  scenarios.  The  EA  does  not 
describe  in  any  way  the  size, 
composition,  or  design  of  the  reactor  or 
cooling  system,  making  it  impossible  to 
evaluate  the  adequacy  of  the  reactor  in 
the  event  of  a  nuclear  accident. 

Response:  The  EA  discusses  the 
potential  impact  of  accidents  in  both  the 
unclassified  portion  of  the  EA  and  in  the 
classified  appendix.  As  discussed  in  an 
earlier  response  above,  it  is  not  possible 
to  provide  detailed  information  about  a 
Naval  nuclear  propulsion  reactor  in  an 
unclassified  manner  that  would  allow 
for  a  detailed  unclassified  evaluation. 
However,  the  unclassified  portion  of  the 
EA  (page  11)  discusses  the  types  of 
accident  analyses  that  have  been 
performed  for  the  proposed  action 
including  discussion  of  a  hypothetical 
accident  involving  significant  core 
damage.  The  unclassified  portion  of  the 
EA  also  cited  the  relevant  testimony  of 
the  GAO  after  their  classified  review  of 
Naval  Reactors  sites,  including  their 
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review  of  reactor  safety.  The  GAO 
stated  "In  evaluating  reactor  safety,  two 
elements  must  be  considered — reactor 
design  and  reactor  operations.  We 
evaluated  the  design  and  operational 
aspects  of  each  operating  prototype 
reactor,  and  found  that  Naval  Reactors 
laboratories  and  sites  have  provided 
safety  measures  that  are  consistent  with 
the  requirements  for  commercial  nuclear 
reactors.  According  to  the  Nuclear 
Regulatory  Commission  (NRC)  Deputy 
Assistant  for  Reactor  Regulation,  the 
prototype  reactors  may  exceed  some  of 
the  commercial  safety  requirements 
because  of  their  rugged  design  and 
construction  for  combat  stress  and  their 
relatively  small  size."  The  GAO  also 
noted  that  "Contrary  to  some 
allegations,  we  found  that  the  prototype 
reactors  do  employ  enhanced  safety 
systems  and  do  meet  the  intent  of  .NRC's 
safety  criteria  for  normal  operations  and 
accident  conditions." 

Comment  14:  The  EA  failed  to 
adequately  consider  the  health  and 
safety  consequences  of  routine  releases 
of  radioactivity  including  compliance 
with  the  EPA  40  CFR  part  61  airborne 
radioactivity  regulations  and  the  revised 
radiation  risk  estimates  issued  by  the 
National  Academy  of  Sciences  in  1990. 
The  EA  does  not  provide  sufficient 
technical  data  to  support  an 
independent  assessment  of  the 
consequences  of  routine  releases  of 
radiation. 

Response:  The  EA  (pages  7-10)  and 
the  unclassified  environmental  reports 
referenced  in  the  EA  provide  extensive 
information  on  the  very  small  amounts 
of  radioactivity  in  effluents  from  the 
Kesselring  Site.  Also,  the  EA  noted  that 
the  Kesselring  Site  has  performed  the 
analysis  required  by  the  40  CFR  part  61 
regulations,  the  airborne  effluents  are  a 
small  fraction  of  the  EPA  permitted  dose 
standard,  and  that  this  information  has 
been  submitted  to  the  EPA.  The 
radiation  risk  factors  used  in  the  EA 
(page  10)  and  by  the  EPA  in 
development  of  their  40  CFR  part  61 
compliance  models  are  consistent  with 
the  1990  National  Academy  of  Sciences 
recommendations.  The  EA  cited  the 
National  Academy  of  Sciences  report  as 
the  source  for  the  radiation  exposure 
risk  factor  used  in  the  EA. 

Comment  15:  The  EA  does  not  discuss 
the  environmental  and  health  risks 
associated  with  the  generation  of 
hazardous  wastes  by  the  S8G  project  at 
the  Kesselring  Site  or  explain  how  this 
would  be  affected  by  the  proposed 
action. 

Response:  The  fiA  and  the 
unclassified  reports  referenced  by  the 
HA  discuss  the  amount  of  hazardous 
wastes  generated  by  the  Kesselring  Site 


and  how  it  is  handled  in  accordance 
with  Federal  and  State  hazardous  waste 
regulations.  The  EA  discusses  how  the 
routine  reactor  servicing  work  necessary 
to  install  the  AFR  prototype  is  no 
different  with  regard  to  hazardous  waste 
generation  than  the  reactor  servicing 
work  which  has  been  conducted  in  the 
past  at  the  Kesselring  Site  which  is 
discussed  in  the  referenced  reports. 

Comment  18:  The  EA  fails  to  discuss 
adequately  the  environmental  impact  of 
the  extremely  acidic  ion  exchange 
regeneration  generated  in  connection 
with  operation  of  the  nuclear  reactor, 
including  the  hazardous  character  of 
these  hi^y  corrosive  wastes  and  the 
treatment  or  disposal  of  these  wastes. 

Response:  There  are  no  radioactive 
ion  exchange  regeneration  wastes 
generated  in  connection  with  operation 
of  the  Kesseh-ing  Site  reactors.  The 
subject  of  ion  exchange  resin 
regeneration  solutions  was  raised  during 
the  public  input  process.  The  EA 
specifically  discussed  (page  13)  that  acid 
and  base  solutions  are  generated  during 
processing  of  normal  well  water  into  the 
pure  demineralized  water  that  is  used  in 
some  Site  appUcations.  The  EA  stated 
that  these  solutions  are  neutralized 
before  release  in  Site  Uquid  effluents. 
This  is  a  common  process  that  is 
performed  by  many  commercial  or 
industrial  sites  which  need  chemically 
pure  water  for  their  processes. 
Neutralization  of  acidic  and  basic 
solutions  is  performed  in  what  is  called 
an  elementary  neutralization  unit.  Under 
applicable  hazardous  waste  regulations, 
elementary  neutralization  units  do  not 
require  hazardous  waste  treatment 
permits  due  to  the  lack  of  complexity  of 
the  process  and  its  common  use. 

Comment  17:  The  EA  does  not 
adequately  discuss  the  environmental 
impact  of  solid  waste  storage  and 
disposal.  It  is  impossible  to  determine 
from  the  EA  whether  the  Kesselring  Site 
complies  with  solid  waste  disposal 
requirements. 

Response:  Disposal  of  routine  non- 
hazardous  solid  waste  was  not 
identiHed  as  a  concern  during  the  public 
input  process.  The  proposed  action 
would  not  have  any  significant  impact 
on  non-hazardous  sohd  waste 
generation  and  disposal  compared  to 
continued  operation  with  a  new  S8G 
reactor  core.  Sohd  waste  handling  is 
discussed  in  the  unclassified 
environmental  reports  referenced  by  the 
EA. 

Comment  18:  The  EA  does  not 
adequately  discuss  the  impact  of 
effluents  from  oil  fired  boilers  at  the 
Kesselring  Site. 

Response:  The  proposed  action  does 
not  affect  the  continued  operation  of  the 


Site  boilers.  This  issue  was  raised 
during  the  public  input  process,  and  the 
EA  (page  14)  notes  that  the  boilers  are 
used  for  heating  buildings  and  comply 
with  all  New  York  State  regulations 
under  the  Clean  Air  Act.  Additional 
information  on  this  subject  is  available 
in  the  unclassified  environmental 
reports  referenced  by  the  EA. 

Comment  19:  The  EA  does  not  discuss 
the  impact  of  groundwater  withdrawals 
on  local  water  supplies  and  the  impact 
on  the  water  supply  of  nearby  residents. 

Response:  The  proposed  action  does 
not  include  an  expansion  of  water  use  at 
the  Kesselring  Site.  This  issue  was 
raised  during  the  public  input  process, 
and  the  EA  (pages  13  and  17) 
specifically  notes  that  water  usage 
levels  will  remain  the  same  as  they  have 
been  since  the  1970's.  The  unclassified 
reports  referenced  by  the  EA  indicate 
that  there  has  been  no  adverse  impact 
on  availability  or  quality  of  off-site  well 
water  due  to  Kesselring  Site  water  use. 

Comment  20:  The  EA  does  not 
adequately  discuss  the  thermal  impact 
of  the  higher  power  AFR  prototype  or 
the  environmental  impact  of  other 
contaminants. 

Response:  The  issue  of  thermal 
impacts  was  raised  during  the  public 
input  process.  The  EA  (pages  13  and  17) 
notes  that  the  thermal  energy  generated 
by  Kesselring  Site  prototypes  is 
dissipated  into  the  air  by  mechanical 
draft  cooling  towers.  The  EA  also 
discusses  the  strict  New  York  State 
temperature  limits  on  discharges  to  the 
small  trout  stream  and  how  the 
proposed  action  will  not  require  any 
change  to  these  strict  limits.  The 
unclassified  environmental  reports 
referenced  by  the  EA  provide  further 
information  that  the  trout  stream  is  not 
affected  by  the  temperature  of 
Kesselring  Site  effluents.  With  regard  to 
other  potential  contaminants,  the  EA 
provides  an  extensive  discussion  of  the 
small  radioactive  releases  from  the 
Kesselring  Site.  With  regard  to 
nonradioactive  effluents,  the  EA  states 
(pages  17  and  18)  that  they  would  not  be 
affected  by  the  proposed  action. 
Furthermore,  the  unclassified 
environmental  reports  referenced  by  the 
EA  provide  further  information  on  this 
subject. 

Comment  21:  The  EA  fails  to 
adequately  address  the  potential  for 
contamination  of  groundwater  from 
operation  of  the  nuclear  reactor.  The  EA 
also  fails  to  discuss  the  impact  on 
groundwater  quahty  from  surface  water 
discharges  and  on-site  landfills. 

Response:  Since  this  issue  of 
radioactive  contamination  of 
groundwater  was  raised  during  the 
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public  input  process,  the  EA  (pages  13 
and  17)  specifically  states  that  the 
Kesselring  Site  does  not  discharge 
eflluents  to  groundwater  either  by 
injection  wells  or  by  seepage  basins  and 
that  the  proposed  action  would  not 
change  this  policy.  Furthermore,  the 
unclassified  environmental  reports 
referenced  by  the  EA  confirm  the 
absence  of  radiological  impact  on  the 
groundwater  at  the  Kesselring  Site.  The 
EA  also  discussed  lack  of  impact  due  to 
release  of  liquid  effluents  to  the  trout 
stream.  The  proposed  action  will  not 
affect  disposal  of  solid  waste  or  the 
landfill  However,  the  EA  (page  15) 
referenced  other  unclassified  reports 
which  discuss  the  landfill.  The  EA 
quoted  the  conclusions  of  the  GAO 
review  which  stated  "We  reviewed  all 
the  past  problems  at  each  laboratory 
and  site  and  found  that  they  have  all 
been  characterized,  are  periodically 
monitored,  and  controlled  where 
necessary." 

5.  Albany  Peace  &  Energy  Council 
(August  4.  1991,  Nattell) 

Comment  1:  The  EA  does  not  consider 
the  option  of  computer  models  and 
operations  as  opposed  to  real  system 
operations. 

Response:  Computer  models  are 
extensively  used  in  the  design  of  any 
new  reactor  core.  Extensive  computer 
modeling  of  the  AFR  reactor  core  has 
already  been  conducted.  As  discussed  in 
the  EA  (page  2),  actual  operation  of  a 
new  design  core  in  a  land  based 
prototype  is  the  final  step  to  confirm 
satisfactory  operation  before  use  in 
ships  at  sea.  The  EA  did  discuss  the  no 
action  alternative  (page  5)  in  which  the 
first  operation  of  the  new  design  would 
be  in  the  first  SEA  WOLF  submarine. 
The  EA  presented  and  discussed  the 
reasons  for  rejecting  this  alternative. 

Comment  2:  The  EA  fails  to  provide 
any  information  on  the  dynamics  of  the 
reactor  so  that  issues  regarding  potential 
accidents,  hazardous  waste  production, 
and  public  and  worker  exposure  to  toxic 
materials  can  be  addressed. 

Response:  Hazardous  waste 
production  and  public  and  worker 
exposure  to  radioactive  and  hazardous 
materials  were  specifically  discussed  in 
the  EA.  A  detailed  discussion  of  the 
design  features  of  the  AFR  reactor  core 
could  not  be  provided  in  the  unclassified 
portion  of  the  EA  due  to  the  need  to 
protect  classified  information  on  this 
sensitive  military  technology.  The 
unclassified  portion  of  the  EA  did 
include  information  on  the  extensive 
safety  record  of  Naval  nuclear 
propulsion  plants,  the  safety  analyses 
performed  for  the  AFR  prototype,  and 
independent  outside  reviews  of  Naval 


Reactors  design  practices  (including 
classified  material)  by  the  Nuclear 
Regulatory  Commission  and  the 
Congressional  General  Accounting 
Office. 

Comment  3:  The  EA  fails  to  provide 
any  information  on  the  emergency 
evacuation  plans  that  will  be  in  place  to 
ensure  the  safety  of  the  public.  Claiming 
that  these  plans  cannot  be  revealed  due 
to  national  security  concerns  is  an 
a^ront  to  the  American  public.  The 
public  has  a  right  to  know  what  these 
plans  are  and  to  challenge  their 
adequacy. 

Response:  Emergency  preparedness 
was  discussed  in  the  EA  (pages  12  and 
13)  and  in  response  to  a  March  1991 
letter  from  the  State  of  New  York  which 
was  discussed  in  appendix  C  of  the  EA. 
As  stated  in  appendix  C,  since  the 
prototype  plants  at  the  Kesselring  Site 
have  design  power  ratings  that  are  only 
a  small  fraction  of  commercial  nuclear 
power  plants,  the  extensive  off-site 
emergency  planning  procedures  required 
for  commercial  nuclear  plants  are 
unnecessary  at  the  Kesselring  Site.  The 
EA  and  appendix  C  did  identify 
emergency  planning  documents 
applicable  to  the  Kesselring  Site, 
including  the  Federal  Radiological 
Emergency  Response  Plan,  the  New 
York  State  Radiological  Response  Plan, 
the  State  Radiological  Emergency 
Preparedness  Plan,  the  State  Disaster 
Preparedness  Plan,  and  the  Special 
Operating  Procedure  for  the  Kesselring 
Site. 

Comment  4:  The  EA  fails  to  address 
the  dynamics  of  the  removal  of  the  S8G 
reactor.  Emergency  plans,  waste 
transportation  and  storage  of  hazardous 
waste  are  not  addressed. 

Response:  The  proposed  action  is 
installation  and  operation  of  the  AFR 
prototype  in  the  S8G  Prototype  Plant. 
Removal  of  the  expended  S8G  reactor 
core,  while  necessary  for  the  proposed 
action,  would  be  performed  even  if  the 
proposed  action  were  not  taken  and  the 
plant  were  to  be  refueled  with  an 
identical  S8G  core.  The  EA  states  (page 
17)  that  the  expended  S8G  core  will  be 
shipped  to  DOE  facilities  in  Idaho  for 
inspection  and  processing  in  the  same 
marmer  as  fuel  removed  during  any 
other  Naval  nuclear  propulsion  plant 
refueling.  The  extensive  safety  record 
cited  in  the  EA  includes  over  280  safe 
refueling  and  defuelings  of  Naval 
nuclear  propulsion  plants.  Emergency 
plans  were  discussed  as  noted  in  the 
response  to  the  previous  comment. 
Hazardous  waste  generation,  storage, 
and  disposal  were  discussed  in  the  EA 
(pages  13, 14,  and  17). 

Comment  5:  The  EA  also  fails  to 
address  the  likelihood  that  the 


SEA  WOLF  Class  submarines  will  be 
significantly  reduced  or  cancelled  in 
future  military  budgets  since  the  origin-<l 
mission  of  the  submarine  has  been 
negated  by  the  collapse  of  the  Soviet 
threat. 

Response:  As  noted  in  the  EA  (page 
1),  Congress  has  authorized  construction 
of  two  SEA  WOLF  submarines  and  the 
first  of  these  is  under  construction.  The 
need  to  confirm  satisfactory  operation  of 
the  AFR  prototype  prior  to  its  use  in  the 
first  SEA  WOLF  submarine  is  not 
affected  by  the  number  of  additional 
SEA  WOLF  submarines  authorized  and 
constructed. 

6.  Albany  Peace  &  Energy  Council 
(August  5. 1991.  Ellis) 

Comment  1:  APEC  oral  and  written 
comments  provided  during  the  public 
input  process  remain  valid  today. 

Response:  The  public  comments  were 
discussed  in  appendix  B  of  the  EA. 
Issues  related  to  the  proposed  action 
were  addressed  in  the  EA. 

Comment  2:  Inadequate  time  was 
allowed  for  public  review  both  during 
the  public  hearing  and  the  30  day  review 
period  for  the  EA. 

Response:  Time  allowed  for  public 
review  in  all  cases  was  at  least 
equivalent  to  the  times  specified  in  the 
Council  on  Environmental  Quality 
(CEQ)  regulations.  Consistent  with  the 
CEQ  regulations,  the  EA  is  a  concise 
document  of  twenty  pages.  The 
appendices  which  discussed  public  and 
state  comments  added  only  seven 
additional  pages. 

Comment  3:  The  public  input  process 
becomes  an  afterthought  when  it  occurs 
many  years  after  work  on  the  Seawoif 
program  has  begun. 

Response:  The  CEQ  regulations 
require  that  the  National  Environmental 
Policy  Act  process  be  completed  before 
any  action  is  taken  which  would  have 
an  adverse  impact  on  the  environment 
or  limit  the  choice  of  reasonable 
alternatives.  In  this  case,  the  proposed 
action  has  not  been  taken,  so  there  has 
been  no  environmental  impact  or 
limitation  of  options. 

Comment  4:  The  EA  did  not  list  the 
names  of  people  who  commented  at  the 
public  hearing  to  provide  input  to  the 
EA. 

Response:  CEQ  regulations  require  an 
EA  to  be  a  concise  document  with  a 
recommended  page  length  of  15  pages. 
The  public  comments  were  summarized 
in  an  appendix  and  were  separately 
available  to  any  interested  party. 

Comment  5:  Appendix  B  of  the  EA 
stated  that  public  comments  were 
available  in  the  Schenectady  Public 
Library.  When  the  author  checked  the 
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library  for  his  letter,  it  was  not 
available.  Failure  to  make  the  letter 
available  in  the  library  and  failure  to 
specifically  identify  it  in  the  EA 
indicates  that  DOE  does  not  wish  to 
make  the  record  available  to  the  public. 

Response:  The  transcript  of  the  public 
meeting  (including  APEC's  oral 
comments)  and  the  written  statements 
received  at  the  meeting  were  placed  in 
the  library  in  December  1990  and  were 
confirmed  present  when  the  EA  was 
made  available  by  the  July  5, 1991 
Federal  Register  notice.  The  APEC 
comment  letter  was  received  after  the 
December  1990  meeting  and 
inadvertently  was  not  placed  in  the 
library  with  the  transcript.  On  July  10, 
1991.  the  author  called  the  Schenectady 
Naval  Reactors  Office  and  stated  that 
his  letter  was  not  in  the  library.  A  copy 
was  placed  in  the  library  the  following 
morning. 

Comment  6:  Tensions  between  the 
U.S.  and  U.S.S.R.  are  lower,  so  there  is 
no  need  for  the  SEAWOLF  class  of 
submarines. 

Response:  As  noted  in  the  EA  (page 
1),  Congress  has  authorized  construction 
of  two  SEAWOLF  submarines  and  the 
first  of  these  is  under  construction.  The 
need  to  confirm  satisfactory  operation  of 
the  APR  prototype  prior  to  its  use  in  the 
first  SEAWOLF  submarine  is  not 
affected  by  the  number  of  additional 
SEAWOLF  submarines  authorized  and 
constructed. 

Comment  7:  Replacing  the  core  of  a 
propulsion  plant  reactor  is  a  "major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment" 
regardless  of  whether  the  core  is  small. 

Response:  Replacing  a  core  in  a 
propulsion  reactor  is  an  operation  that 
the  Naval  Nuclear  Propulsion  Program 
has  safely  performed  over  280  times. 
The  EA  did  not  identify  any  significant 
impacts  associated  with  the  proposed 
action  which  would  make  this  action  a 
"major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment." 

Comment  8:  It  is  absurd  that  the  DOE 
can  argue  that  dismantling  of  the  hardly 
used  Shoreham  reactor  requires  an  EIS, 
but  that  no  EIS  is  required  for 
installation  of  a  new  reactor  core. 

Response:  Discussion  of  Shoreham 
decommissioning  is  beyond  the  scope  of 
this  EA.  However,  the  DOE  argued  for  a 
Shoreham  decommissioning  EIS  chiefly 
due  to  the  potential  environmental 
impact  of  alternative  sources  of  power 
that  would  be  needed  in  place  of 
Shoreham,  not  the  actual  impacts  of 
physical  dismantling. 

Comment  9:  The  APEC  letter 
providing  input  to  preparation  of  the  EA 
noted  that  former  KAPL  engineer  Robert 


Stater  stated  that  Kesselring  Site 
containments  are  "not  as  thick  or  secure 
as  in  commercial  plants."  This 
discrepancy  was  not  addressed  in  the 
EA. 

Response:  The  EA  stated  (page  2)  that 
the  S8G  Prototype  Plant  was 
constructed  with  containment  and 
engineered  safety  features  comparable 
to  a  commercial  nuclear  power  plant. 
Furthermore,  the  EA  quoted  the 
independent  review  of  the  GAO  which 
stated  "In  evaluating  reactor  safety,  two 
elements  must  be  considered — reactor 
design  and  reactor  operations.  We 
evaluated  the  design  and  operational 
aspects  of  each  operating  prototype 
reactor,  and  found  that  Naval  Reactors 
laboratories  and  sites  have  provided 
safety  measures  that  are  consistent  with 
the  requirements  for  commercial  nuclear 
reactors.  According  to  the  Nuclear 
Regulatory  Commission  (NRC)  Deputy 
Assistant  for  Reactor  Regulation,  the 
prototype  reoctors  may  exceed  some  of 
the  commercial  safety  requirements 
because  of  their  rugged  design  and 
construction  for  combat  stress  and  their 
relatively  small  size."  The  GAO  also 
noted  that  "Contrary  to  some 
allegations,  we  found  that  the  prototype 
reactors  do  employ  enhanced  safety 
systems  and  do  meet  the  intent  of  NRC's 
safety  criteria  for  normal  operations  and 
accident  conditions." 

Comment  10:  The  EA  states  that  there 
is  a  small  difference  in  the  power  output 
of  the  AFR  and  S8G  reactors  while 
newspapers  have  cited  Congressional 
testimony  describing  AFR  as  "an 
entirely  new  concept  of  a  pressurized 
water  reactor"  and  a  "very  high  power 
reactor."  The  EA  does  not  resolve  these 
differences. 

Response:  The  statement  in  the  EA 
that  there  is  a  small  difference  in  the 
power  output  of  the  AFR  and  S8G 
reactors  is  correct.  Without  the  full  text 
of  the  classified  Congressional 
testimony  by  the  Director  of  the  Naval 
Nuclear  Propulsion  Program, 
unclassiHed  excerpts  can  be 
misinterpreted.  The  classified  appendix 
A  of  the  EA  specifically  discusses  the 
Director's  testimony.  Appendix  A  also 
discusses  the  power  level  of  the  AFR 
prototype  and  how  it  achieves  improved 
performance  without  sacrificing  long- 
standing safety  margins. 

Comment  11:  The  EA  does  not 
adequately  describe  the  consequences 
of  a  nuclear  accident.  The  public  has  a 
right  to  know  how  bad  such  an  accident 
could  be. 

Response:  The  EA  (pages  11. 16.  and 
17)  discusses  the  potential  impact  of  a 
severe  core  damaging  accident  and 
concludes  that  the  reactor  siting  criteria 
of  the  NRC's  10  CFR  100  regulations  for 


commercial  reactors  would  be  met.  The 
radiological  criteria  of  those  regulations 
are  specifically  stated  in  the  EA  (page 
11). 

Comment  12:  The  claim  in  the  EA  that 
there  has  never  been  "a  nuclear  reactor 
accident  or  any  incident  having  a 
significant  effect  on  the  environment"  is 
untrue.  Recent  reports  in  the  San  Diego 
Union  stated  that  crew  members  from 
two  nuclear  submarines  reported 
serious  problems  including  a  near 
sinking  and  serious  leakage  of  radiation. 
A  full  EIS  should  examine  reports  of 
U.S.  Navy  nuclear  powered  ship 
accidents. 

Response:  The  newspaper  articles 
cited  by  the  commenter  were  inaccurate. 
There  were  no  nuclear  accidents  in 
these  two  submarines,  both  of  which 
have  been  in  normal  operation  since 
these  articles  appeared.  The  San  Diego 
Union  reporter  who  wrote  the  articles 
subsequently  informed  the  Navy  that  his 
sources,  who  were  not  part  of  the 
nuclear-trained  segment  of  the  crew, 
recanted  their  stories  when  pressed  for 
additional  details. 

7.  Mary  Anne  Winslow  (August  3.  1991) 

Comment  1:  The  DOE  has  only 
produced  a  superficial  EA.  The  20  year 
old  environmental  analysis  done  for  the 
SBG  Prototype  Plant  is  too  antiquated  to 
risk  the  inherent  dangers.  The  EA  does 
not  address  the  wide  range  of 
environmental  and  public  health  issues. 

Response:  The  EA  did  discuss 
potential  environmental  impacts 
associated  with  the  proposed  action 
including  the  potential  impacts 
identified  during  the  public  input 
process.  The  commenter  did  not  cite  any 
specific  issues  that  should  have  been 
addressed.  The  EA  references  the  S8G 
Prototype  Plant  EIS  as  a  source  of 
information  on  the  S8G  Prototype  Plant, 
but  it  does  not  rely  on  the  SBG  for 
analysis  of  the  environmental  impact  of 
the  proposed  action. 

8.  Dean  Royer  (August  11,  1991) 

Comment  1:  The  EA  did  not  consider 
the  impact  of  a  major  accident. 

Response:  The  EA  discusses  the 
potential  impact  of  accidents  in  both  the 
unclassified  portion  of  the  EA  and  in  the 
classified  appendix.  As  discussed  in  an 
earlier  response  above,  it  is  not  possible 
to  provide  detailed  information  about  a 
Naval  nuclear  propulsion  reactor  in  an 
unclassified  manner  that  would  allow 
for  a  detailed  unclassified  evaluation. 
However,  the  unclassified  portion  of  the 
EA  (page  11)  discusses  the  types  of 
accident  analyses  that  have  been 
performed  for  the  proposed  action 
including  discussion  of  a  hypothetical 
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accident  involving  significant  core 
damage.  The  unclassified  portion  of  the 
EA  also  cited  the  relevant  testimony  of 
the  CAO  after  their  classified  review  of 
Naval  Reactors  sites,  including  their 
review  of  reactor  safety.  The  GAO 
stated  "In  evaluating  reactor  safety,  two 
elements  must  be  considered — reactor 
design  and  reactor  operations.  We 
evaluated  the  design  and  operational 
aspects  of  each  operating  prototype 
reactor,  and  found  that  Naval  Reactors 
laboratories  and  sites  have  provided 
safety  measures  that  are  consistent  with 
the  requirements  for  commercial  nuclear 
reactors.  According  to  the  Nuclear 
Regulatory  Committee  (NRC)  Deputy 
Assistant  for  Reactor  Regulation,  the 
prototype  reactors  may  exceed  some  of 
the  commercial  safety  requirements 
because  of  their  rugged  design  and 
construction  for  combat  stress  and  their 
relatively  small  size."  The  GAO  also 
noted  that  "Contrary  to  some 
allegations,  we  found  that  the  prototype 
reactors  do  employ  enhanced  safety 
systems  and  do  meet  the  intent  of  NRC's 
safety  criteria  for  normal  operations  and 
accident  conditions." 

Comment  2:  The  EA  did  not  consider 
the  health  risks  to  workers  from 
receiving  occupational  radiation 
exposure. 

Response:  The  EA  (pages  10  and  16) 
identiBed  that  occupational  radiation 
exposure  at  the  Kesselring  Site  is  limited 
to  levels  far  less  than  permitted  by 
Federal  regulations  and  that  the 
proposed  action  would  not  alter  this 
policy. 

Comment  3:  The  use  of  this  reactor  is 
a  sham.  The  SEAWOLF  submarine  is  an 
unnecessary  expense  in  light  of  the 
unlikely  aggression  of  the  Soviet  Union. 

Response:  As  noted  in  the  EA  (page 
1).  Congress  has  authorized  construction 
of  two  SEAWOLF  submarines  and  the 
first  of  these  is  under  construction.  The 
need  to  confirm  satisfactory  operation  of 
the  AFR  prototype  prior  to  its  use  in  the 
first  SEAWOLF  submarine  is  not 
affected  by  the  number  of  additional 
SEAWOLF  submarines  authorized  and 
constructed. 

(FR  Doc.  91-23609  Filed  9-30-91;  8:45  am] 
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Floodplain  Statement  of  Findings  for 
Surface-Based  investigations  at  Yucca 
Mountain,  Nevada 

AGENCY:  Department  of  Energy,  Office  of 

Civilian  Radioactive  Waste 

Management. 

action:  Statement  of  findings. 

SUMMARY:  The  information  contained  in 
this  statement  of  findings  (SOF]  has 


been  prepared  in  support  of  a  DOE 
decision  to  locate  surface-based  site 
investigation  activities,  such  as  borehole 
drilling,  dirt-road  construction, 
excavation  of  trenches  across  fault 
zones,  and  other  minor  surface 
disturbances,  within  the  100-year 
floodplain  at  the  Yucca  Mountain, 
Nevada  site.  Scientific  investigation 
consists  of  surface-based  facilities  and 
sub-surface  activities  in  an  Exploratory 
Studies  Facility  (ESF).  The  information 
contained  in  this  SOF  addresses  only 
surface-based  investigations.  It  does  not 
address  sub-surface  activities  in  the  ESF 
or  potential  repository  surface  facilities. 
Once  decisions  have  been  finalized  on 
the  ESF,  a  supplemental  SOF  will  be 
issued  to  evaluate  the  cumulative 
impacts  of  activities  related  to  the 
surface-based  investigations  and  the 
sub-surface  activities  in  the  ESF. 

This  SOF  has  been  prepared  pursuant 
to  10  CFR  1022,  "Compliance  with 
Floodplain/Wetlands  Environmental 
Review  Requirements."  In  accordance 
with  this  regulation,  a  Floodplain/ 
Wetlands  Notice  of  Involvement  was 
published  in  the  Federal  Register  on 
February  9, 1989  (Vol.  54,  No.  26,  page 
6318),  and  a  Floodplain  Assessment  was 
prepared  to  identify  potential  impacts  of 
the  proposed  action  on  the  floodplain, 
and  to  consider  feasible  alternatives. 
Wetlands  are  not  discussed  because  the 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
has  determined  that  "*  *  •  gjte 
characterization  activities  should  not 
affect  any  wetlands  on  or  near  the 
Yucca  Mountain  site"  (USFWS,  1988). 
DOE  has  determined  that  there  are  no 
practicable  alternatives  to  the  proposed 
action,  and  that  the  proposed  action  has 
been  designed  to  minimize  potential 
harm  to  and  within  the  floodplain. 
ADDRESSES:  Requests  for  copies  of  the 
Floodplain  Assessment  should  be 
directed  to:  Kathleen  Grassmeier,  Yucca 
Mountain  Site  Characterization  Project 
Office.  Department  of  Energy,  Nevada 
Operations,  P.O.  Box  98518,  Las  Vegas. 
Nevada  89193-8513,  (702)  794-7525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Deborah  Valentine,  OCRWM  RPRB, 
room  7F-070.  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-5559. 
SUPPLEMENTARY  INFORMATION: 

I.  Project  Description 

In  accordance  with  the  Nuclear  Waste 
Policy  Act  of  1982  as  amended 
(NWPAA),  Yucca  Mountain,  Nevada  is 
being  studied  to  determine  its  suitability 
as  the  first  underground  repository  for 
the  permanent  disposal  of  the  Nation's 
commercial  high-level  radioactive 
waste.  Before  a  decision  is  made 


whether  or  not  to  locate  the  repository 
at  Yucca  Mountain,  however,  the 
geology  and  hydrology  of  the  site  must 
be  investigated  thoroughly  to  determine 
if  the  site  is  suitable  to  safely  isolate  the 
waste  from  the  surrounding 
environment  Further  investigations  will 
be  undertaken  to  characterize  the  site 
for  licensing. 

Investigations  of  the  Yucca  Mountain 
site  will  consist  of  both  surface-based 
facilities  and  sub-surface  activities  in  an 
Exploratory  Studies  Facility  (ESF).  The 
information  contained  in  this  statement 
of  findings  (SOF)  addresses  only 
surface-based  investigation  activities.  It 
does  not  address  sub-surface  nctivities 
in  the  ESF  or  potential  repository' 
surface  facilities.  Once  decisions  have 
been  finalized  on  the  ESF,  a 
supplemental  SOF  will  be  issued  to 
evaluate  the  cumulative  impacts  of 
activities  related  to  the  surface-based 
investigations  and  the  ESF  facilities.  The 
surface-based  investigations,  such  as 
borehole  drilling,  dirt-road  construction, 
excavation  of  trenches  across  fault 
zones,  and  other  minor  surface 
disturbances,  will  require  temporary, 
small-scale  activities  for  which 
construction  of  permanent  structures  or 
long-term  storage  of  hazardous  material 
are  not  necessary.  Eight  boreholes  will 
be  completed  on  new  drill  pads, 
requiring  an  area  of  2.5  acres  each. 
Thirteen  boreholes  will  be  on  existing 
pads  located  in  or  near  dry  washes. 
These  washes  were  designated  "as 
areas  of  probable  inundation"  in  a  study 
of  the  probable  characteristics  of  the 
100-year,  500-year,  and  regional 
maximum  fioods  on  the  Nevada  Test 
Site  (Squires  and  Young). 
Approximately  eight  miles  of  new  roads, 
averaging  50-feet  wide,  would  be 
constructed  in  flood-prone  areas;  no 
trenches  are  currently  planned  in 
washes.  All  actions  will  conform  with 
applicable  state  and  local  fioodplain 
protection  standards. 

II.  Floodplain  Impacts 

The  "base  floodplain"  considered  in 
this  assessment  is  the  100-year 
floodplain.  The  500-year  floodplain, 
"critical-action  floodplain",  was  not 
considered  in  this  assessment  because 
the  proposed  surface-based 
investigations  will  not  involve  critical- 
action  activities.  ("Critical-action"  is 
defined  in  10  CFR  1022.4  as  any  activity 
for  which  even  a  slight  chance  of 
flooding  would  be  too  great  such  as 
storage  of  highly  volatile,  toxic,  or 
water-reactive  materials). 

To  determine  the  extent  of  the  100- 
year  floodplain,  estimates  were  made 
based  on  available  data  Flood 
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Insurance  Rate  Maps  and  Flood  Hazard 
Boundary  Maps  are  not  available  for 
Yucca  Mountain  and  vicinity.  In 
addition,  this  assessment  does  not 
discuss  wetlands,  because  the  U.S.  Fish 
and  Wildlife  Service  (USFWS]  has 
concluded  that  "*  *  *  characterization 
activities  should  not  affect  any  wetlands 
on  or  near  the  Yucca  Mountain,  site." 
(USFWS.  1988). 

The  total  area  subject  to  possible 
disturbance  is  approximately  74  acres. 
Surface-based  investigations  will 
require  the  construction  of  trenches,  dirt 
roads,  and  drill  pads.  During 
construction,  some  vegetation  will  be 
lost  and  surface  soils  will  be  disturbed; 
however,  siltation  is  not  expected  to  be 
much  above  that  which  is  normal  and 
impact  to  vegetation  and  wildlife  are  not 
expected  to  be  significant.  The  slight 
disturbances  attributable  to  the  surface- 
based  investigations  proposed  in  the 
floodplain  area  are  not  expected  to 
result  in  any  significant  effects  on  lives 
and  property  downstream. 

It  is  anticipated  that  wildlife 
displaced  in  the  project  area  by 
activities  at  the  site  will  return  to  the 
area  once  those  activities  have  been 
completed.  The  desert  tortoise  is  the 
only  USFWS-listed  threatened  species 
that  inhabits  the  area.  In  February,  1990, 
the  USFWS  determined  that  site 
characterization  activities  are  not  likely 
to  jeopardize  the  continued  existence  of 
the  species.  Procedures  for  mitigating 
potential  impacts  on  the  tortoise 
population  have  been  developed. 

A  survey  performed  by  the  Desert 
Research  Institute  has  identiHed  two 
sites  in  the  floodplain  that  contain 
cultural  resources.  Activities  in  these 
areas  will  proceed  under  provisions  of  a 
Programmatic  Agreement  with  the 
Advisory  Coimcil  on  Historic 
Preservation. 

Potential  indirect  impacts  of  proposed 
activities  on  flora  and  fauna  include 
fugitive  dust  emissions,  elevate  noise 
levels,  and  increased  human  activities 
associated  with  construction.  The 
Environmental  Assessment  for  the 
Yucca  Mountain  site  concluded  that 
construction  emissions  are  not  expected 
to  create  adverse  air  quality  effects;  no 
significant  long-term  impacts  to  wildlife 
are  anticipated;  and  human  activity 
could  increase  the  potential  for  range 
fires  and  subsequent  effects  to 
vegetation  and  wildlife  (DOE.  1986). 

III.  Alternatives 

The  proposed  action  alternative,  to 
locate  some  of  the  surface-based 
investigation  activities  in  the  floodplain, 
was  chosen  to  provide  necessary 
infomiaticn  to  complete  site 
characterization,  as  required  by  the 


NWPAA.  Locating  some  facilities  and 
activities  in  the  floodplain  is  important 
is  important  to  insure  that  investigations 
are  conducted  in  areas  that  are 
representative  of  the  entire  site. 
Alternate  locations  for  specific  activities 
will  be  considered  if  preactivity  surveys 
reveal  that  the  activities  may  adversely 
affect  the  floodplain.  However,  there 
may  be  situations  where  alternate 
locations  may  be  unsuitable  due  to 
conflicts  with  other  resources:  those 
situations  will  be  evaluated  on  a 
location-by-location  basis  and  the  area 
that  would  create  the  least  adverse 
impact,  while  enhancing  long-term 
ecological  stability,  will  be  selected. 

While  the  proposed  action  alternative 
is  not  expected  to  cause  any  significant 
adverse  ejects  to  the  floodplain,  people 
or  property,  the  potential  for  adverse 
impacts  will  be  minimized  by  ensuring 
that  mitigation  measures,  as  described 
below,  are  undertaken. 

rv.  Mitigation 

As  required  by  10  CFR  1022.12(A)(3), 
DOE  has  adopted  a  program  to  mitigate 
the  potential  adverse  effects  of  activities 
occurring  in  the  floodplain. 

Site-specific  mitigation  measure  based 
on  the  findings  from  pre-activity  surveys 
of  individual  locations  will  be 
incorporated  into  the  design  of  activity 
locations.  While  it  is  unlikely  that 
flooding  will  occur  because  precipitation 
is  so  infrequent,  appropriate  mitigation 
measures  such  as  construction  of 
diversion  channels,  rip-rapp,  and  berms 
will  be  incorporated  into  facihty 
designs.  Before  clearing  undisturbed 
land,  installing  new  facilities  or 
equipment,  or  performing  experiments  in 
a  previously  untested  area.  DOE  will 
review  the  proposed  activity  to  ensure 
that  it  conforms  with  environmental 
compliance  requirements,  land  access 
requirements,  and  environmental 
monitoring  and  mitigation  program 
requirements.  Approval  will  not  be 
granted  unless  (1)  the  pre-activity 
survey  indicates  that  the  proposed  work 
will  not  significantly  affect  biological  or 
archaeological  resources;  (2)  it  can  be 
determined  that  the  work  is  not 
expected  to  conflict  with  commitments 
to  environmental  safeguards  set  forth  in 
the  Environmental  Monitoring  and 
Mitigation  Plan;  and  (3)  the  land  access 
and  environmental  compliance  reviews 
verify  that  all  applicable  regulations 
have  been  satisfied. 

Additionally.  Reclamation  Guidelines 
will  be  developed  in  conjunction  with 
DOE's  Reclamation  Program  Plan  and 
Reclamation  Implementation  Plan, 
which  discuss  DOE  policy  for  reclaiming 
disturbed  areas  and  describe  how 
reclamation  practices  will  be 


implemented  at  the  Yucca  Mountain 
site.  The  Reclamation  Guidelines 
include  (1)  procedures  for  site  clearance; 
topsoil  salvage;  erosion  control; 
drainage  control;  recontouring; 
revegetation;  and  road  siting, 
construction,  and  maintenance;  and  (2) 
measures  designed  to  minimize  impacts 
on  the  floodplain  and  mitigate  effects 
associated  with  construction  activities 
in  the  floodsplain. 

V.  Determination 

The  benefits  resulting  from  locating 
some  of  the  proposed  surface-based  site 
investigation  activities  in  the  100-year 
floodplain  at  the  Yucca  Mountain  site 
outweigh  potential  adverse 
environments  impacts  on  the  flooplain. 
Alternatives  have  been  reviewed, 
environmental  impacts  have  been 
evaluated,  and  comments  received  on 
the  Site  Characterization  Plan  and 
Floodplain  Notice  of  Involvement  have 
been  considered.  DOE  has  determined 
that  there  is  no  practicable  alternative 
to  the  proposed  action  and  that  the 
proposed  action  has  been  designed  to 
minimize  harm  to  and  within  the 
floodplain. 

Issued  in  Washington,  DC,  September  25, 
1991. 
John  W.  Bartlett. 

Office  of  Civilian  Radioactive  Waste 

Management. 

[PR  Doc.  91-23608  Filed  9-^0-91;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP91-3124-000.  et  al.l 

El  Paso  Natural  Gas  Co.,  et  al.;  Natural 
Gas  Certificate  Filings 

September  24. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Co. 

[Docket  No.  CP91-31 24-000) 

Take  notice  that  on  September  17. 
1991.  El  Paso  Natural  Gas  Company  (El 
Paso).  P.O.B0X  1492.  El  Paso.  Texas 
79978.  filed  in  Docket  No.  CP91-3124-000 
a  request  pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Panda 
Resources.  Inc.,  a  producer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-433-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
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with  the  Commission  and  open  to  public 
inspection. 

El  Paso  states  that,  pursuant  to  an 
agreement  dated  July  29, 1991,  under  its 
Rate  Schedule  T-1.  it  proposes  to 
transport  up  to  10,300  NfMBtu  per  day 
equivalent  of  natural  gas.  El  Paso 
indicates  that  the  gas  would  be 
transported  from  various  receipt  points 
on  its  system,  and  would  be  redelivered 
in  various  delivery  points.  El  Paso 
further  indicates  that  it  would  transport 
10,300  MMBtu  on  an  average  day  and 
3.759.500  MMBtu  annually. 

El  Paso  advises  that  service  under 
§  284.223(a)  commenced  August  16, 1991, 
as  reported  in  Docket  No.  ST91-10340. 

Comment  date:  November  8. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Transcontinental  Gas  Pipe  Line 
Corporation;  Mississippi  River 
Transmission  Corporation;  Mississippi 
River  Transmission  Corporation 

[Docket  Nos,  CP91-3O13-O0O.  CP91-3114-000, 
CP91-3115-000] 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation.  P.O.  Box  1396. 
Houston.  Texas  77251,  and  Mississippi 
River  Transmission  Corporation,  9900 
Clayton  Road,  St.  Louis,  Missouri  63124, 
(Applicants]  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP88-328-000  and 
Docket  No.  CP89-11 21-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 


Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  264.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Common  date:  November  8, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


■  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date 
filed) 

Shipper  name  (type) 

Peak  day, 

average  day, 

annual 

MMBtu 

Receipt  potnts 

Da<ive«y  points 

Contract  date,  rate 
schedule,  aervioa  type 

Related  docket,  start  up 
data 

CP91-3013-000 

O&R  Energy,  Inc. 
(marketer). 

Transok.  Inc. 
(intrastate  pipeline). 

Arkia  Energy 
Marketing 
Company 
(marketer). 

3,400,000 

100,000 

36,500,000  ' 

100,000 

100,000 

36,500.000 

350 

XiO 

126,750 

Various 

Various 

7-3-91,  IT.  IntemiptMA 

ft-14-91,  ITS, 
InterruptiblA 

6-14-91,  FTS,  Firm 

ST91-10163-000 

(9-9-91) 

CP91 -31 14-000 
(9-17-91) 

CP91-31 16-000 

Various .. 

Various 

lU  MO - 

AR ~ 

7-24-81 

ST91-10170-000 
7-31-91 

ST91 -101 69-000 

(9-17-8  1 

e-1-91 

■  Tranaco's  quantitiet  are  in  dekatt>erms. 

3.  Northern  Border  Pipeline  Co. 
(Docket  No.  CP91-967-002] 

Take  notice  that  on  September  20, 
1991,  Northern  Border  Pipeline  Company 
(Northern  Border),  1111  South  103rd 
Street,  Omaha.  Nebraska  68124-1000, 
filed  in  Docket  No.  CP91-967-002,  an 
amendment  to  its  currently  pending 
application  for  certificate  of  public 
convenience  and  necessity,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
the  Commission's  Regulations  at  18  CFR 
157,  et  seq.  Northern  Border  states  that 
the  purpose  of  its  amendment  is  to 
downsize  its  original  application  so  as 
to  eliminate,  pursuant  to  the 
Commission's  orders  issued  ]une  14, 
1991,  and  August  14. 1991,  any 
uncertainty  regarding  downstream 
transportation  arrangements,  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

Northern  Border  states  that  its 
downsized  project  entails  no  new 
pipeline  facilities  and  that  new 
construction  is  limited  to  compression 
and  minor  appurtenant  facilities.  As 
more  iu  ly  set  forth  in  the  amendment. 


the  facilities  for  which  certificate 
authorization  is  now  requested  via  the 
amended  application  consist  of:  (1) 
Construction  and  operation  of  a  total  of 
80,000  compressor  horsepower  at  four 
compressor  stations  upstream  of 
Ventura,  Iowa  (2)  acquisition  and 
operation  of  147  miles  of  30-inch 
pipeline  extending  from  the  terminus  of 
Northern  Border  near  Ventura,  Iowa  to 
Natural  Gas  Pipeline  Company  of 
America's  (Natural)  Compressor  Station 
No.  109  near  Harper.  Iowa  (i.e.  the 
Station  No.  109  line)  (3)  operation  of-a 
side  valve(s)  at  an  existing  mainline 
valve  setting  in  McKenzie  County.  North 
Dakota  as  a  firm  point  of  receipt;  and  (4) 
construction  and  operation  of  a  meter 
station  at  the  point  of  interconnection 
with  Natural's  Amarillo  pipeline  (Harper 
deUvery  point).  The  scheduled  inservice 
date  of  the  facilities  is  November  1, 
1992. 

According  to  Northern  Border,  all 
participants  in  the  downsized 
expansion/extension  project  have 
demonstrated  firm,  contracted 
downstream  capacity  capable  of  off- 
loading volumes  at  the  designated 
delivery  points,  Ventura  and  Harper, 


Iowa.  Northern  Border  further  states 
that  all  such  participants  have 
submitted  data  sufficient  to  satisfy 
Commission  requirements  for 
certification.  Northern  Border  has 
requested  that  certain  detailed  market 
information  provided  by  its  shippers  be 
afforded  confidential  treatment, 
pursuant  to  Commission  Regulations  at 
18  CFR  385.112. 

Northern  Border  states  that  all  project 
shippers  under  the  original  application, 
as  well  as  those  shippers  in  the 
"supplemental  queue",  were  sent  a  letter 
requiring  certain  information  to  be 
submitted  to  Northern  Border  by  July  8, 
1991.  in  order  to  remain  eligible  to 
receive  capacity.  According  to  Northern 
Border,  all  prospective  shippers  who 
provided  the  requested  information 
were  sent  pro  forma  service  agreements. 
Northern  Border  states  that  every 
shipper  who  returned  an  executed 
service  agreement  by  August  30, 1991, 
was  granted  capacity  and  that  no 
requests  for  capacity  from  prospective 
shippers  who  had  been  sent  pro  forma 
service  agreements  were  denied.  The 
facilities  Northern  Border  now  proposes 
to  acquire  install,  and  operate  are 
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designed  to  accommodate  the  firm 
transportation  of  312.75  MMcf/day  of 
additional  volumes  through  the  existing 
pipeline  and  385.5  MMcf/day  through 
the  pipeline  extension  to  Harper. 

Northern  Border  is  proposing  to  roll-in 
the  costs  of  the  new  facilities  with 
existing  costs  and  to  design  unit  charges 
on  a  cost-df-service  basis.  Northern 
Border  states  that  the  proposed  rate 
structure  is  provided  for  by  the  terms  of 
the  Northern  Border  tariff  and  produces 
uniform,  non-discriminatory  charges, 
and  effects  a  cost  reduction  for  existing 
customers. 

To  mitigate  any  concerns  regarding 
economic  risk  and  the  sharing  of  risk  by 
existing  customers.  Northern  Border 
states  that  it  will  voluntarily  accept  a 
condition,  as  part  of  any  certificate 
authorization,  which  would  ensure  that 
existing  customers  are  protected  from 
any  cost  increases  attributable  to  the 
proposed  facilities.  To  this  end. 
Northern  Border  has  included  in  its 
application  a  proposed  condition, 
similar  to  a  condition  approved  by  the 


Commission  in  Northern  Border  Pipeline 
Company,  53  FERC  H  61.138  (1990), 
which  requires  all  economic  risk  to  be 
shared  by  Northern  Border  and  the 
project  shippers. 

The  estimated  cost  of  the  facilities 
proposed  to  be  acquired  and 
constructed  is  approximately  $158 
million.  The  project  will  be  financed 
with  partner's  equity  and  back  debt. 

Comment  date:  October  15. 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Texas  Eastern  Transmission 
Corporation 

[Docket  Nos.  CP91-3120-O00,  CP91-3121-000. 
CP91-3122-000] 

Take  notice  that  Texas  Eastern 
Transmission  Corporation,  P.O.  Box 
2521,  Houston,  Texas  77252-2521, 
(Applicant]  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
136-000,  as  amended,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.^ 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  8, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  Tiled) 

Stiipper  name  (type) 

Peak  day, 

average  day 

anrHjal 

MMBtu 

Receipt '  points 

Delivery  points 

Contract  date  rate 

schedule  service 

type 

Related  docket, 
startup  date 

CP91-3120-000 
(9-17-91) 

CP91-3121-000 
(9-17-91) 

f:P91-31?3-0CO 

Temgasco  Corporatioti 
(marketer). 

Access  Energy 
Corporatio.T  (marketer). 

Bettiletiem  Steel 
Corporation  (end-user). 

475,000 

475.000 

173,375,000 

20,000 

20,000 

7,300,000 

240,000 

240,000 

87.600,000 

Vsrious 

Various 

June  25. 1991.  IT- 
1,  Inlerruptitte. 

August  21.  1991, 
(T-l,  Interruptible. 

June  20,  1991,  fT- 
1.  Interruptible. 

ST91-9629 

Various _ 

Various 

Various - - 

Various 

8-1-91 

ST9 1-9630 
8-1-91 

ST91-9924 

(9-17-91) 

8-10-91 

■  OffsNxe  Louiswia  and  offshore  Texas  are  shown  as  01^  and  OIX 


5.  Yates  Petroleum  Corporation  v. 
Transwestem  Pipeline  Co. 

[Docket  No.  GP91-15-O001 

Take  notice  that  on  September  13, 
1991,  Yates  Petroleum  Corporation 
(Yates)  filed  a  complaint  pursuant  to 
section  5  and.l6  of  the  Natural  Gas  Act 
(15  U.S.C.  717d  and  717o  and  §  385.206 
of  the  Commission's  regulations  (18  CFR 
385.206),  which  relates  to  certain  tariffs 
and  conduct  of  Transwestem  Pipeline 
Company  (Transwestem). 

Yates  requests  the  Commission  to 
take  immediate  action  to  require 
Transwestem  to  file  tariff  provisions  to 
allow  for  the  use  of  Alternate  Receipt 
Points  in  connection  with  the 
nomination  of  receipts  under  an  FT 
agreement. 

According  to  Yates,  Southern 
Califomia  Gas  Company  (SoCal),  which 
has  the  right  to  virtually  all  of 
Transvyestem's  firm  capacity, 
designates  a  few  mainline  "hub"  points 


as  Primary  Receipt  Points.  SoCal  leaves 
it  to  the  suppliers  to  arrange  to  get  their 
gas  to  these  Points.  Yates  states  that  this 
causes  Transwestem  to  collect  twice  for 
transporting  the  same  molecules:  Once 
to  have  the  gas  backhauled  from  the 
points  at  which  Yates  interjects  it  into 
the  system  in  New  Mexico  to  the  SoCal 
Primary  Receipt  Points,  and  again  in  the 
form  of  a  forward  haul  commodity 
charge  under  the  SoCal  FT  agreement. 

Previously,  there  were  substantial 
quantities  of  interruptible  capacity 
available  to  shippers  to  move  their  gas 
to  Califomia  and  to  therefore  avoid 
selling  gas  to  SoCal  and  incurring  these 
Transwestem  aggregations.  Yates 
claims  that  SoCal's  targeted  Sales 
Program  has  had  the  effect  of 
substantially  increasing  load  factor  use 
of  SoCal's  FT  capacity,  leaving  little 
interruptible  service  available  on 
Transwestem. 

Yates  is  requesting  expedited 
treatment  of  its  complaint  because  it 


stands  to  lose  $450,000  every  month 
Transwestem  delays  the 
implementation  of  Altemative  Receipt 
Points. 

Comment  date:  October  24, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice.  Answers  to  this  complaint 
shall  be  due  on  or  before  October  24, 
1991. 

6.  Natural  Gas  Pipeline  Co.  of  America 

[Docket  Nos.  CP91 -3050-000  », 
CP91-3051-OOOJ 

Take  notice  that  on  September  11, 
1991.  Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard.  Illinois  60148,  filed  in  the 
above  reference  dockets,  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 


*  These  prior  notice  requests  are  not 
consolidated. 
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157.205  and  284.223)  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certiflcate  issued  in  Docket  No.  CP86- 
582-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set . 
forth  in  the  prior  notice  requests  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  date  of  the  interruptible 


transportation  service  agreement 
between  Natural  and  the  respective 
shipper,  the  transportation  and 
Exchange  identiflcation  number  of  the 
service  agreement,  function  of  the 
shipper,  i.e.,  marketer,  producer,  end 
user,  etc.,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  number  and  initiation  dates  of 
the  120-day  transactions  under  §  284.223 
of  the  Commission's  Regulations  has 


been  provided  by  Natural  and  is 
included  in  the  attached  appendix. 

Natural  alleges  that  it  would  provide 
the  proposed  service  for  each  shipper 
under  an  executed  gas  transportation 
agreement  and  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  November  8, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  trans. 

agree,  (tran.  agr. 

No.) 

Shipper's  name 

Shipper's 
function 

Peak  day ' 
avg,  anruial 

Points  0( 

Stan  up  date  rate 

schedule,  service 

type 

R0C6ipt 

DeHvery 

Related  *  dockets 

CP91 -3050-000 

Unocal  Exploration 
Corpora  t)on. 

Broad  Street  Oil  & 
QasCo. 

Producer 

20,000 
5.000 

1,825,000 
75,000 
20.000 

7.300.000 

Various  enstirig 
points. 

Various  existing 
points. 

VarxHJS  existing 
points. 

Various  existing 
points. 

8-1-91.  ITS. 
Interruptible. 

7-23-91.  rrs. 

Interruptible. 

ST91-10038-000 

7-24-91 
(IGP-2618) 
CP91-3051-000 

Marketer 

ST91 -10037-000 

8-15-90 
(IGP-26S0) 

■  Quantities  are  shown  in  MMBtu. 

*  The  ST  docket  indicates  that  120-day  transportation  servtoe  was  initiated  under  $  284.223(a)  o(  the  Cominission's  Regulations. 


7.  El  Paso  Natural  Gas  Ca 

[Docket  No.  CP91-3123-000] 

Take  notice  that  on  September  17, 
1991,  El  Paso  Natural  Gas  Company  (El 
Paso),  P.O.  Box  1492,  EI  Paso,  Texas 
79978,  filed  in  Docket  No.  CP91-3123-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Shell  Western 
E  &  P,  Inc.  (Shell),  a  producer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-433-000,  and  to  construct  and 
operate  an  additional  delivery  point 
under  the  blanket  certificate  issued  in 
Docket  No.  CP82-435-000,  both  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

El  Paso  states  that,  pursuant  to  an 
agreement  dated  June  18 1991,  under  its 
Rate  Schedule  T-1,  it  proposes  to 
transport  up  to  25,750  MMBtu  per  day 
equivalent  of  natural  gas.  El  Paso 
indicate  that  it  would  transport  25,750 
MMBtu  equivalent  on  an  average  day 
and  9,398,750  MMBtu  equivalent 
annually.  El  Paso  further  indicates  that 
the  gas  would  be  transported  from 
Colorado,  New  Mexico,  Oklahoma, 
Texas,  and  Utah,  and  would  be 
redelivered  in  Texas. 

El  Paso  advises  that  service  under 
S  284.223(a)  commenced  August  23, 1991, 
as  reported  in  Docket  No.  ST91-10339. 

El  Paso  also  proposes  to  construct  and 
operate  a  new  delivery  point  associated 
with  the  same  transportation  service.  It 
is  stated  that  El  Paso  is  currently 


delivering  fuel  gas  to  the  Shell  Wasson 
Field  Plant  and  that  Shell  now  seeks  gas 
for  emergency  fuel  at  its  Shell  Wasson 
Plant  Complex,  located  near  El  Paso's 
30-inch  line  in  Yoakum  County,  Texas. 
The  cost  of  the  proposed  delivery  point 
is  estimated  at  $60,852. 

Comment  date:  November  8, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Panhandle  Eastern  Pipeline  Co. 

[Docket  No.  CP91-3059-000) 

Take  notice  that  on  September  11, 
1991,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP91-3059-O00  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  on  behalf  of  Entrade 
Corporation  (Entrade),  under  the 
authorization  issued  in  Docket  No. 
CP86-585-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  would  perform  the 
proposed  interruptible  transportation 
service  for  Entrade,  a  marketer  of 
natural  gas,  pursuant  to  a  transportation 
agreement  dated  )uly  30, 1991  (Contract 
No  1.  P-PLT-3838).  The  term  of  the 
transportation  agreement  is  for  a 
primary  term  of  one  month  from  the 
initial  date  of  service  and  shall  continue 
in  effect  month-to-month  thereafter  until 
terminated  by  Panhandle  or  Entrade 


upon  30  days'  prior  notice  to  the  other- 
Panhandle  proposes  to  transport  on  a 
peak  day  up  to  50,000  dekatherms  (dt); 
on  an  average  day  up  to  50,000  dt;  and 
on  an  annual  basis  up  to  18.250,000  dt  of 
natural  gas  for  Entrade.  Panhandle 
states  that  it  would  receive  gas  at 
various  existing  receipt  points  in 
Kansas,  Texas,  Oklahoma,  Kansas, 
Colorado,  Michigan.  Wyoming,  Illinois. 
Ohio,  Louisiana,  Offshore  Texas, 
Offshore  Louisiana,  and  Canada,  and 
transport  and  redehver  the  subject  gas, 
less  fuel  and  unaccounted  for  line  loss  to 
Illinois  Power,  in  various  counties  in 
Illinois.  It  is  alleged  that  the  rate  to  be 
charged  Entrade  for  the  proposed 
transportation  service  shall  be  in 
accordance  with  Panhandle's  PT  rate 
schedule.  Panhandle  avers  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.233(a)(1)  of  the  Commission's 
regulations.  Panhandle  commenced  such 
self-implementing  service  on  August  1, 
1991,  as  reported  in  Docket  No.  ST91- 
10094-000. 

Comment  date:  November  8, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
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Regulatory  Comraisaion.  825  North 
Capital  Street,  NEL.  Washington,  DC 
2042B,  a  motioo  to  intervene  or  a  protest 
in  accordance  with  the  requirement*  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  383.211  and  385.214) 
and  the  Regnlations  under  the  Natural 
Gas  Act  (18  CFR  1S7.10).  Ail  pr otesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commissicm  or  its  designee  cm  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  at  its  own  motion 
believes  that  a  formal  heariitg  is 
required,  farther  notice  of  such  bearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214}  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157205J  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore. 
the  proposed  activity  shaQ  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  apph'cation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CdshelU 
Secretory. 

|FR  Doc  91-^23537  FiM  9-30-Sl:  8»<S  am) 
BILUNO  COOC  C719.«Mi 


(Docket  Na  ID-264»-«00) 
Lee  Uu;  Notice  of  Filing 

September  23,  I99I. 

Take  notice  that  on  September  3. 1991, 
Lee  Liu  (Applicant)  tendered  for  fihng 
an  application  under  section  305(b)  of 
the  Federal  Power  Act  to  hoW  the 
following  positions: 


Direclor  and  ctwirman  of     Iowa  Electric  Ligtit  arHt 


th6  tiosrd  and  ctii9f 
executive  officer. 
Director 


Oiiector. 


PDwor  Company. 

Iowa  Southern  Utilities 

Company. 
Prfncipat  Mutbtf  Life 

Nwuranco  Cofnpcwy. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  2042&,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  7. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-23538  Ffted  »^0-91:  8:45  am) 
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Office  of  Hearings  and  Appeals 

implementation  of  Special  Refund 
Procedures 

AQENCY:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  that 
procedures  for  disbursement  of 
$114,902.23,  plus  accrued  interest,  in 
alleged  crude  oil  overcharge  ftmds 
obtained  from  Stanco  Petroleum,  Inc., 
Case  Na  LEF-0081.  The  OHA  has 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Resbtutionary  I\>iicy  Concerning  Crude 
Oil  Overcharges,  51  FR  27890  (August  4. 
1986). 


DATES  AND  ADODCSS:  AppHcstions  for 

Refund  submitted  pursuant  to  this 
Decision  must  be  filed  in  duplicate, 
postmarked  no  later  than  ftme  30, 1992, 
and  should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  Energy,  100  Independence  Avenue, 
SW.,  Washington,  DC  20585.  Any  party 
that  has  previously  submitted  a  reifund 
application  in  crude  oil  proceedings 
need  not  file  another  application;  that 
application  will  be  deemed  filed  m  all 
crude  oil  proceedings  finalized  to  date. 

FOn  FUflTHER  INFORMATION  COIVTACT: 
Thomas  O.  Mann,  Deputy  Director. 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.2a2(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  crude  oil  overcharge  funds 
obtained  from  Stanco  Petroleum,  bic 
The  funds  are  being  held  in  an  interest- 
bearing  escrow  account  pending 
distribution  by  the  DOE. 

The  OHA  has  decided  to  distribute 
these  funds  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Cases,  51  FR  27899  (August  4, 1986) 
(MSRP).  Under  the  MSRP,  crude  oil 
overcharge  monies  are  divided  among 
the  State,  the  Federal  Government  and 
injured  purchasers  of  crude  oil  and 
refined  products.  Refunds  to  the  States 
will  be  distributed  in  proportion  to  each 
State's  consumption  of  petroleum 
products  during  the  period  of  crude  oil 
price  controls.  Refunds  to  eligible 
purchasers  will  be  based  on  a  number  of 
gallons  of  petroleum  products  which 
they  purchased  and  the  event  to  which 
they  can  demonstrate  injury. 

As  the  Decision  and  Order  indicates, 
Apphcations  for  Refund  may  now  be 
filed  by  injured  purchasers  o!  crude  oil 
and  refined  petroleum  products. 
Apphcations  must  be  filed  in  duplicate 
and  postmarked  no  later  than  )une  30. 
1992.  The  specific  information  required 
in  an  application  for  refund  is  set  forth 
in  the  Decision  and  Order.  A*  we  state 
in  the  Decision,  any  party  that  has 
previously  submitted  a  refund 
application  in  crude  oil  refund 
proceedings  need  not  file  another 
application;  that  application  will  be 
deemed  filed  in  all  crude  oil  proceedings 
finalized  to  date. 
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Dated;  Sepember  25, 1991. 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 

September  25. 1991. 

Name  of  Firm:  Stanco  Petroleum.  Inc. 

Date  of  Filing:  April  18, 1991. 

Case  Number:  LEF-0031. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  DOE  may  request  that  the 
Office  of  Hearings  and  Appeals  (OHA) 
formulate  and  implement  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  violations 
of  the  DOE  regulations.  10  CFR  205.281. 
These  procedures  are  used  to  refund 
monies  to  those  injured  by  actual  or 
alleged  violations  of  the  DOE  price 
regulations. 

On  April  18, 1991,  the  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  for  the 
distribution  of  funds  obtained  from 
Stanco  Petroleum,  Inc.  (Stanco)  as  a 
result  of  the  DOE's  enforcement  of  the 
Federal  petroleum  price  and  allocation 
regulations  concerning  the  resale  of 
crude  oil  for  the  period  August  19, 1973 
through  January  27, 1981.  Stanco 
remitted  $114,992.23  to  the  DOE 
pursuant  to  a  June  6. 1988  Final  Consent 
Order  between  the  firm  and  the  DOE. 
An  additional  $12,715.42  has  accrued  in 
interest  on  Stance's  escrow  account  as 
of  August  30, 1991.  This  Decision  and 
Order  establishes  the  OHA's  procedures 
for  distributing  these  funds. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  CFR  part  205.  subpart 
V.  The  subpart  V  process  may  be  used 
in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  actual 
or  alleged  violations  of  the  regulations 
or  ascertain  the  amount  of  the  refund 
each  person  should  receive.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement,  9  DOE  ^  82,506 
(1981)  and  Office  of  Enforcement,  8  DOE 
H  82,597  (1981).  We  have  considered  the 
ERA'S  request  to  implement  subpart  V 
procedures  with  respect  to  the  monies 
received  from  Stanco,  and  have 
determined  that  such  procedures  are 
appropriate. 

I.  Background 

On  July  28. 1986.  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges,  51  FR  27899  (August  4. 
1986)  (MSRP). 


The  MSRP,  issued  as  a  result  of  a 
court  approved  Settlement  Agreement  in 
In  Res:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation, 
M.D.L  No.  378  (D.  Kan.  1986)  (the 
Stripper  Well  Agreement)  provides  that 
crude  oil  overcharge  funds  will  be 
divided  among  the  States,  the  Federal 
government,  and  injured  purchasers  of 
refined  petroleum  products.  Under  the 
MSRP,  up  to  20  percent  of  these  crude 
oil  overcharge  funds  will  be  reserved 
initially  to  satisfy  valid  claims  by 
injured  purchases  of  petroleum 
products.  Eighty  percent  of  these  funds, 
and  any  monies  remaining  after  all  valid 
claims  are  paid,  are  to  be  disbursed 
equally  to  the  States  and  Federal 
government  for  indirect  restitution. 

Shortly  after  the  issuance  of  die 
MSRP.  the  OHA  issued  an  Order  that 
announced  its  intention  to  apply  the 
Modified  Policy  in  all  subpart  V 
proceedings  involving  alleged  crude  oil 
violations.  See  Order  Implementing  the 
MSRP.  51  FR  29689  (August  20. 1986). 
That  Order  provided  a  period  of  30  days 
for  the  filing  of  any  objections  to  the 
application  of  the  MSRP.  and  solicited 
comments  concerning  the  appropriate 
procedures  to  follow  in  processing 
refund  applications  in  crude  oil  refund 
proceedings. 

On  April  10. 1987.  the  OHA  issued  a 
notice  analyzing  the  numerous 
comments  which  it  received  in  response 
to  the  August  1986  Order.  52  FR  11737 
(April  10, 1987)  (the  Notice).  The  Notice 
set  forth  generalized  procedures  and 
provided^idance  to  assist  claimants 
who  wish  to  file  refund  applications  for 
crude  oil  monies  under  the  subpart  V 
regulations.  All  applicants  for  refunds 
would  be  required  to  document  their 
purchase  volumes  of  petroleum  products 
during  the  period  of  Federal  crude  oil 
price  controls  and  to  prove  that  they 
were  injured  by  the  alleged  overcharges. 
The  Notice  indicated  that  end-users  of 
petroleum  products  whose  businesses 
are  unrelated  to  the  petroleum  industry 
would  be  presumed  to  have  absorbed 
the  crude  oil  overcharges,  and  need  not 
submit  any  further  proof  of  injury  to 
receive  a  refund.  Finally,  the  OHA 
stated  that  refunds  would  be  calculated 
on  the  basis  of  a  per-gallon  refund 
amount  derived  by  dividing  crude  oil 
violation  amounts  by  the  total 
consumption  of  petroleum  products  in 
the  United  States  during  the  period  of 
price  controls.  The  numerator  would 
consist  of  crude  oil  overcharge  monies 
that  were  in  the  DOE's  escrow  account 
at  the  time  of  settlement,  or  were 
subsequently  deposited  in  the  escrow 
account,  and  a  portion  of  the  escrow 
funds  in  the  M.D.L  378  escrow  at  the 
time  of  the  settlement. 


The  DOE  has  applied  these 
procedures  in  numerous  cases  since  the 
April  1987  Notice,  see,  e.g..  Shell  Oil  Co.. 
17  DOE  1  85,204  (1988)  [Shell  Oil]: 
Ernest  A.  Allerkamp,  17  DOE  \  85,079 
(1988)  [Allerkamp],  and  the  procedures 
have  been  approved  by  the  United 
States  District  Court  for  the  District  of 
Kansas.  Various  States  had  filed  a 
Motion  with  that  court  claiming  that  the 
OHA  violated  the  Settlement  Agreement 
by  employing  presumptions  of  injury  for 
end-users  and  by  improperly  calculating 
the  refund  amount  to  be  used  in  those 
proceedings.  In  denying  the  Motion,  the 
court  concluded  that  the  Settlement 
Agreement  "does  not  bar  (the]  OHA 
from  permitting  claimants  to  employ 
reasonable  presumptions  in 
affirmatively  demonstrating  injury 
entitling  them  to  a  refund."  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  671  F.  Supp.  1318. 
1323  (D.  Kan.  1987).  The  court  also  ruled 
that,  as  specified  in  the  April  1987 
Notice,  the  OHA  could  calculate  refunds 
based  on  a  portion  of  the  M.D.L.  378 
overcharges.  Id.  at  1323-24.  The  States 
appealed  the  latter  ruling,  but  the 
Temporary  Emergency  Court  of  Appeals 
affirmed  the  Kansas  District  Court's 
decision.  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation  857  F.2d  1481  (Temp.  Emer.  Ct  ^ 
App.  1988). 

II.  The  Proposed  Decision  and  Order 

On  May  15. 1991.  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  alleged  crude  oil  violation 
amount  obtained  from  Stanco.  56  FR 
23291  (May  21. 1991).  The  OHA 
tentatively  concluded  that  the  funds 
should  be  distributed  in  accordance 
with  the  MSRP  and  the  April  Notice. 
Pursuant  to  the  MSRP.  the  OHA 
proposed  to  reserve  initially  20  percent 
of  the  crude  oil  violation  funds  for  direct 
restitution  to  applicants  who  claim  that 
they  were  injured  by  the  alleged  crude 
oil  violations.  The  remaining  80  percent 
of  the  funds  would  be  distributed  to  the 
States  and  the  Federal  government  for 
indirect  restitution.  After  all  valid  claims 
have  been  paid,  any  remaining  funds  in 
the  claim  reserve  would  also  be  divided 
between  the  States  and  the  Federal 
government.  The  Federal  government's 
share  ultimately  would  be  deposited 
into  the  general  fund  of  the  Treasury  of 
the  United  States. 

In  the  PD&O,  the  OHA  proposed  to 
require  applicants  for  refund  to 
document  their  purchase  volumes  of 
petroleum  products  during  the  period  of 
price  controls  and  to  prove  that  they 
were  injured  by  the  alleged  crude  oil 


49772 


Federal  Register  /  Vol.  56,  No.  190  /  Tuesday,  October  1,  1991  /  Notices 


overcharges.  The  PD&O  stated  that  end- 
users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  are  presumed  to 
have  absort>ed  the  crude  oil 
overcharges,  and  need  not  submit  any 
further  proof  of  injury  to  receive  a 
refund.  The  OHA  also  proposed  to 
calculate  refunds  on  the  basis  of  a 
volumetric  refund  amount,  as  described 
in  the  April  Notice.  The  PD40  provided 
a  period  of  30  days  from  the  date  of  its 
publication  in  the  Federal  Register  in 
which  conunents  could  be  filed 
regarding  the  tentative  distribution 
process.  More  than  30  days  have 
elapsed  and  the  OHA  has  received 
comments  from  only  two  parties 
concerning  the  proposed  procedures  for 
the  distribution  of  Stance  funds. 

in.  Discussion  of  the  Comments 
Received 

A.  Petroleum  Funds,  Inc. 

In  response  to  the  PD&O.  the  OHA 
received  comments  from  William  Dan 
,  Brown,  President  of  Petroleum  Funds, 
Inc.  (PFl),  on  behalf  of  the  numerous  ' 
clients  that  PFI  has  represented  in  the 
subpart  V  crude  oil  proceeding.  Mr. 
Drown  requests  that  the  OHA  include 
the  current,  cumulative  volumetric  in 
this  and  all  future  Orders  establishing 
refund  procedures  for  crude  oil 
overcharges.  As  noted  below,  the 
cumulative  volumetric  is  not  an  accurate 
reflection  of  the  actual  per  gallon  refund 
amount  that  successful  claimants  will 
receive.  That  amount  depends  on 
several  unknown  variables,  such  as  the 
relaticHiship  of  the  number  of  gallons 
finally  approved  to  20  percent  of  the 
total  funds.  Therefore,  listing  the 
cumulative  volumetric  would  ser\e  no 
purpose  other  than  to  mislead  or 
conjfuse  claimants. 

B.  Philip  P.  Kalodner 

The  OHA  also  received  comments 
from  Philip  P.  Kalodner  as  counsel  for 
six  electric  utibties.  14  foreign-flag 
shipping  companies,  and  four  pulp  and 
paper  mannfactnrers.  Mr.  Kalodner's 
clients  have  all  field  Applications  for 
Refund  in  the  subpart  V  crude  oil 
proceeding.  Mr.  Kalodner's  comments 
focus  on  two  elements  of  the  crude  oil 
proceeding:  The  20  percent  reserve  and 
S0.0008  per  gallon  volumetric  refund 
amount.  He  first  coitends  that  the  20 
percent  reserve  for  claimants  will  be 
insufficient  "to  enable  OHA  to 
distribute  the  'vohimetric'  which  it  has 
determined  is  due."  Kalodner  comments 
at  3.  Kalodner  asserts  that  the  "OHA 
should  either  reverse  its  adoption  of  the 
20%  limitation,  or  if  it  believes  it  cannot 
do  [so)  without  the  approval  of  Judge 


Theis,  it  should  seek  such  approval."  Id. 
at  5. 

Kalodner's  second  objection  is  based 
on  the  OHA's  long-standing  refusal  to 
reserve  more  than  20  percent  of  the 
crude  oil  monies  for  direct  restitutioru  In 
that  case,  Kalodner  asserts,  "any 
determination  to  make  awards  to  late 
filing  claimants  .  .  .  will  reduce  the 
amounts  available  for  distribution  to 
first  pool  claimants  such  as  these 
commenters."  Kalodner  comments  at  5. 
Kalodner  argues  that  only  those 
applicants  who  filed  crude  oil  claims 
before  October  31, 1989  should  receive  a 
volumetric  refund  of  $0.0008  per  gallon 
and  that  applicants  filing  after  that  date 
should  receive  refunds  based  on  mere 
fractions  of  that  per-gallon  figure. 

These  exact  comments  were 
addressed  at  length  in  recent  Decision 
and  Orders  issu^  by  the  OHA.  See 
Seneca  Oil  Company,  21  DOE  \  85,327 
(1991)  [Seneca];  Diamond  Shamrock 
R&M.  Inc.  21  DOE  |        {Case  No.  LEF- 
0030]  (August  21. 1991).  We  will 
therefore  refrain  from  repeating  our 
analysis  of  those  contentions  in  the 
same  detail  at  this  time.  Instead,  we  will 
summarize  our  determinations  in 
Seneca.  With  respect  to  Kalodner's 
argument  that  the  20  percent  reserve 
would  be  insufficient  to  pay  claimants, 
we  stated  that  he  had  advanced  similfir 
arguments  before  the  OHA  and  the 
courts  and  had  been  rebuffed  at  each 
attempt.  Seneca  at  88,370.  We  also 
noted  that  at  no  time  has  the  DOE  given 
assurances  as  to  the  precise  level  of 
restitution  that  would  be  ultimately  paid 
to  claimants  from  the  20  percent 
reserved  from  crude  oil  overcharge 
funds.  Id.,  citing  Amorient  Petroleum 
Co.,  18  DOE  H  85,595  (1989).  We  fiirther 
reminded  Kalodner  that  the  United 
States  District  Court  for  the  District  of 
Delaware  had  rejected  this  same 
argument,  deciding  instead  that  "(a)t 
this  late  date,  all  parties  would  best  be 
served  by  the  equitable  compromise  of 
paying  80%  of  the  fund  out  immediateiy 
while  retaining  20%  iat  individual 
claimants."  Id.  See  Getty  Oil  v. 
Departntent  of  Energy,  Civ.  No.  77-434 
MMS  (D.  Del.  Dec.  28, 1988),  aff'd.  890 
F.2d  425  (Temp.  Emer.  Ct  App.  1989).  As 
in  Seneca,  we  agree  with  the  courts  and 
reject  Kalodner's  argument  about  the  20 
percent  reserve  which  seeks  to  inflate 
the  level  of  restitution  to  the  successful 
claimants  that  he  re^wesents  in  DOE's 
crude  oil  refund  proceedings. 

Kalodner's  objection  to  the  OHA 
policy  of  paying  claimants  who  filed 
subpart  V  crude  oil  refund  applications 
before  June  30, 1992  at  the  rate  of  $0.0008 
per  gallon  was  also  addressed  at  length, 
and  ultimately  rejected,  in  Setteca.  As 


we  stated  in  that  Decision,  we  believe 
that  all  purchasers  of  covered  products 
during  the  crude  oil  refund  period  were 
injured  equally  by  the  overcharges. 
Therefore,  it  would  be  inequitable  to 
preclude  any  applicants  who  file  before 
the  June  30, 1992  deadline  from  receiving 
the  $0.0008  p>er  gallon  volumetric. 
Seneca  at  88,971.  As  we  stated  in 
Seneca,  we  do  not  with  to  penalize 
equally  eligible  applicants  for  lacking 
the  resources  that  large  applicants,  such 
as  Kalodner's  clients,  possess. 

IV.  The  Refund  Procedures 

A.  Refund  Claims 

The  OHA  has  concluded  that  the 
$114,992.23  remitted  by  Stanco,  plus  the 
interest  that  has  accrued  on  that 
amount,  should  be  distributed  in 
accordance  with  the  crude  oil  refund 
procedures  discussed  above.  We  have 
decided  to  reserve  the  full  twenty 
percent  of  the  alleged  crude  oil  violation 
amount,  or  $22,998.45  plus  interest,  for 
direct  refunds  to  claimants,  in  order  to 
ensure  that  sufficient  funds  will  be 
available  for  refunds  to  injured  parties. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  Kg., 
Mountain  Fuel  Supply  Co..  14  DOE 
H  85,475  (1986).  As  in  non-crude  oil 
cases,  applicants  will  be  required  to 
document  their  purchase  volumes  and  to 
prove  that  they  were  injured  as  a  result 
of  the  alleged  violations.  Following 
subpart  V  precedent,  reasonable 
estimates  of  purchase  volumes  may  be 
submitted.  E.g.,  Greater  Richmond 
Transit  Co.,  15  DOE  ^  85,028  at  88,050 
(1986).  Generally,  it  is  not  necessary  for 
applicants  to  identify  their  suppliers  of 
petroleum  products  in  order  to  receive  a 
refund. 

Applicants  who  were  end-users  or 
ultimate  consumers  of  petroleum 
products,  whose  businesses  were 
unrelated  to  the  petroleum  industry  and 
who  were  not  subject  to  the  DOE  price 
regulations,  are  presumed  to  have 
absorbed  rather  than  passed  on  alleged 
crude  oil  overcharges.  In  order  to 
receive  a  refund,  end-users  need  not 
submit  any  further  evidence  of  injury 
beyond  proof  of  the  volumes  of  product 
purchased  during  the  period  of  crude  oil 
price  controls.  £^.,  A.  Tarricone,  Inc.,  15 
DOE  t  85.495  at  8a893-96  (1987).  The 
end-user  presumption  of  injury  is. 
however,  rebuttable.  e.g..  Berry  Holding 
Co.,  16  DOE  I  85,405,  at  88,797  (1987J.  If 
an  interested  party  submits  evidence 
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which  is  of  sufficient  weight  to  cast 
serious  doubt  on  whether  the  spedfic 
end-user  in  question  was  injured,  the 
applicant  will  be  required  to  produce 
further  evidence  of  injury.  E.g.,  NYP,  18 
DOE  at  88,701-03.  The  United  States 
District  Court  for  the  District  of  Kansas 
recently  upheld  the  OHA's  position  that 
generalized  evidence  does  not  suffice  to 
rebut  the  end-user  presumption.  If  an 
interested  party  wishes  to  rebut  the  end- 
user  presumption,  it  must  present 
evidence  relevant  to  the  specific  factual 
situation  of  the  applicant.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  746  F.  Supp.  1446 
(D.  Kan.  1990). 

Formerly  regulated  petroleum  reseller 
and  retailer  claimants  must  submit 
detailed  evidence  of  injury,  and  may  not 
rely  on  the  presumptions  of  injury 
utilized  in  refund  cases  involving  refined 
petroleum  producta.  Id.  They  may. 
however,  use  econometric  evidence  of 
the  type  employed  in  the  Report  by  the 
Office  of  Hearings  and  Appeals  to  the 
United  States  District  Court  of  the 
District  of  Columbia.  In  re;  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  6  Fed.  Energy 
Guidelines  \  90.507  (June  19, 1985).' See 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  §  3003(b)(2).  15  U.S.C. 
4502(b)(2).  Applicants  who  executed  and 
submitted  a  valid  waiver  pursuant  to 
one  of  the  escrows  established  in  the 
Settlement  Agreement  have  waived 
their  rights  to  apply  for  crude  oil  refunds 
under  subpart  V.  Mid-America 
Dairymen  Inc.  v.  Herringtoa.  878  F.2d 
1448  (Temp.  Emer.  Ct.  App.  1989); 
accord,  Boise  Cascade  Corp.,  18  DOE 
I  85,970  (1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products 
will  be  calculated  on  the  basis  of  a 
volumetric  refund  amount  derived  by 
dividing  the  cnuie  oil  violation  amount 
involved  in  this  determination 
($114,992.23)  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls 
(2,020.997.335,000  gallons).  Mountain 
Fuel.  14  DOE  at  88.866.  This  yields  a 
volumetric  refund  amount  of 
$.0000000569  per  gallon. 

As  we  stated  in  previous  Decisions,  a 
crude  oil  refund  applicant  will  be 
required  to  submit  only  one  application 
for  crude  oil  overcharge  funds,  e.g., 
Allerkamp.  17  DOE  at  88.176.  Any  party 
that  has  previously  submitted  a  refund 
in  the  crude  oil  refund  proceedings  need 
not  file  another  application.  The 
deadline  for  filing  an  Application  for 
Refund  for  crude  oil  implementation 
orders  issued  since  January  18. 1991  is 
June  30. 19R2.  Quintana  Energy 


Corporation,  21  DOE  fl  85.032  (1991).  It  is 
the  policy  of  the  DOE  to  pay  all  crude  oil 
refund  claims  filed  before  June  30. 1992. 
at  the  rate  of  $.0008  per  gallon. 
However,  while  we  anticipate  that 
applicants  which  filed  their  claims  by 
June  30, 1988  will  receive  a  supplement- 
refund  payment  we  will  decide  in  the 
future  whether  claimants  that  filed  la>'>i 
Applications  should  receive  additional 
refunds.  To  apply  for  a  refund,  a 
claimant  should  submit  an  Application 
for  Refund. 

Although  an  applicant  need  not  use 
any  special  application  form  to  apply  for 
a  crude  oil  refund,  a  suggested  form  has 
been  prepared  by  the  OHA  and  may  be 
obtained  by  sending  a  written  request 
to;  Office  of  Hearings  and  Appeals.  U.S. 
Department  of  Energy.  1000 
Independence  Ave..  SW..  Washington, 
DC  20585. 

Each  crude  oil  Application  for  Refund 
should  contain  the  type  of  information 
specified  by  the  OHA  in  past  decisions. 
See  Texaco  Inc.,  19  DOE  ^  85.200  at 
88.734.  corrected  19  DOE  t  85.236  (1989): 
Hood  Goldsberry.  18  DOE  \  85.902  at 
89.477-78  (1989):  Wickett  Refining  Co.. 
18  DOE  \  85.659  at  89.081-82  (1989). 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP.  the 
remaining  80  percent  of  the  alleged 
crude  oil  violation  amounts  subject  to 
this  Decision,  or  $91,993.78.  plus  interest, 
should  be  disbursed  in  equal  shares  to 
the  States  and  Federal  Government  for 
indirect  restitution.  Accordingly,  we  will 
direct  the  DOE's  Office  of  the  Controller 
to  segregate  the  $91,993.78.  plus  interest, 
available  for  disbursement  to  the  States 
and  the  Federal  Government  and 
transfer  one-half  of  that  amount,  or 
$45,996.89,  plus  interest,  info  an  interest 
bearing  subaccount  for  the  States,  and 
one-half,  or  $45,996.89,  plus  interest,  into 
an  interest  bearing  subaccount  for  the 
Federal  Government.  At  the  appropriate 
time  in  the  future,  we  will  issue  a 
Decision  and  Order  directing  the  DOE's 
Office  of  the  Controller  to  make  the 
appropriate  disbursements  to  the 
individual  States.  Refunds  to  the  States 
will  be  in  proportion  to  the  consumption 
of  petroleum  products  in  each  State 
during  the  period  of  price  controls.  The 
share  or  ratio  of  the  funds  which  each 
State  will  receive  is  contained  in  exhibit 
H  of  the  Stripper  Well  Agreement.  When 
disbursed,  these  funds  will  be  subject  to 
the  same  limitations  and  reporting 
requirements  as  all  other  crude  oil 
monies  received  by  the  States  under  the 
Stripper  Well  Agreement. 

//  is  therefore  Ordered  That:  (1) 
Applications  for  Refund  from  the  alleged 


crude  oil  overcharge  funds  remitted  by 
Stanco  Petroleum.  Inc.  may  now  be  filed. 

(2)  All  Applications  submitted 
pursuant  to  paragraph  (1)  above  must  be 
filed  in  duplicate  and  postmarked  nn 

ater  than  June  30. 1992. 

(3)  The  Director  of  Special  Accourtb: 
did  Payroll.  OHlce  of  Departmental 
Accounting  and  Financial  Systems 
Development,  Office  of  the  Controller. 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer  $114,992.23 
(plus  interest)  from  the  Stanco 
Petroleum.  Inc.  escrow  account.  Number 
733C00006Z.  pursuant  to  paragraphs  (4). 
(5).  and  (6)  of  this  decision. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $45,996.89 
(plus  interest)  of  the  funds  obtained 
pursuant  to  paragraph  (3)  above,  into 
the  subaccount  denominated  "Crude 
Tracking-Federal."  Number 
999DOE003W. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $45,996.89 
(plus  interest)  of  the  funds  obtained 
pursuant  to  paragraph  (3)  above,  into 
the  subaccount  denominated  "Crude 
Tracking-States,"  Number 
999DOE002W. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $22,998.45 
(plus  interest)  of  the  funds  obtained 
pursuant  to  paragraph  (3)  above,  into 
the  subaccount  denominated  "Crude 
Tracking-Qaimants  4,"  Number 
999DOE0010ZL 

Dated:  September  25. 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  91-23S10  Filed  9-30-81:  8:45  am) 

BtLUMQ  COM  MS»-01-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4014-5) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARV:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR; 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES;  Comments  must  be  submitted  on 
or  before  October  31, 1991. 
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FOR  FURTHER  INFORMATION  CONTACT 

Sandy  Farmer  at  EPA  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Land  Disposal  Restrictions  (EPA 
ICR  No.:  1442.03;  OMB  No:  2050-0085). 
This  is  a  reinstatement  of  a  previously 
approved  collection. 

Abstract-  In  compliance  with  40  CFR 
268.7,  waste  generators  and  commercial 
and  non-commercial  Treatment.  Storage, 
and  Disposal  Facilities  (TSDFs),  must 
prepare,  and  report  to  the  EPA,  data  on 
waste  analysis,  notifications  and 
certifications.  Where  it  applies,  the 
respondents  must  provide  data  required 
to  petition  the  Agency  for  statutory 
variances  and  for  exemptions  from 
treatment  in  surface  impoundment.  The 
respondents  must  also  keep  records  of 
tests  performed  on  wastes  before 
disposal.  The  EPA  uses  these  data  to 
ensure  the  proper  land  disposal  of 
hazardous  wastes. 

Burden  statement:  The  burden  for  this 
collection  of  information  is  estimated  to 
average  4,843  hours  per  response 
annually.  This  estimate  includes  the 
recordkeeping  requirements  as  well  as 
the  time  needed  to  review  instructions, 
gather  the  data  needed,  and  review  the 
collection  of  information. 

Respondents:  Generators,  Commercial 
TSDFs  and  Non-Commercial  TSDFs. 

Estimated  no.  of  respondents:  40,567. 

Estimated  no.  of  responses  per 
respondent:  3.866. 

Estimated  total  annual  burden  on 
respondents;  759,442  hours. 

Frequency  of  collection;  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to; 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM  223Y),  401  M  Street,  SW, 

Washington.  DC  20460. 
and 
Ron  Minsk,  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs,  725  17th  Street, 

NW.,  Washington,  DC  20503. 

Dated:  September  25. 1991. 
Paul  Ldpsley, 

Director,  Regulatory  Management  Division. 
[FR  r>oc.  91-23614  Filed  9-30-91;  8:45  amj 
nuJNQ  cooe  «s6o-so-m 

(FnL-4014-6] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  October  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA  (202)  260-2740. 
SUPPt^MENTARY  INFORMATION: 

Office  of  Administration 

Title:  Invitation  for  Bids  (IFBs)  and 
Requests  for  Proposals  (RFPs)  (EPA  No. 
1038.07:  OMB  No.  2030-0006).  This  ICR 
requests  approval  to  add  information 
collection  requirements  specific  to  the 
RFPs  section  of  the  existing  information 
collection. 

Abstract:  Under  Federal  Acquisition 
Regulations  at  48  U.S.C.  parts  1515  and 
1552  and  EPA  Acquisition  Regulations 
(EPAAR)  at  48  CFR  1552.215-73. 
certified  cost  and  pricing  data  must  be 
supplied  for  negotiated  contracts 
exceeding  $100,000.  This  iCR.  if 
approved,  will  require  additional  cost 
proposal  information  from  offerors 
submitting  Requests  for  Proposals  (RFP) 
to  the  EPA.  Specifically,  offerors  will  be 
required  to  provide  additional 
information  on  travel  or  other  direct 
costs,  the  standard  work  year  for 
acquisitions  that  require  a  fully 
dedicated  staff,  and  management  or 
management  support  costs  to  be  charged 
as  direct  costs.  Offerors  will  have  the 
option  of  submitting  this  information  on 
computer  disks. 

EPA  contract  officers  will  use  this 
information  to  evaluate  the 
reasonableness  of  individual  cost 
elements  in  a  proposal,  and  to  ensure 
that  the  offerors  will  not  bill  the 
Government  for  costs  that  would  not  be 
allowable  under  contract.  In  the  past, 
offerors  responding  to  RFPs  have 
sometimes  submitted  pricing  and  cost 
data  that  were  insu^iciently  detailed, 
restricting  the  ability  of  EPA  contract 
officers  to  properly  analyze  and 
evaluate  the  proposals. 

Burden  statement:  Public  reporting 
burden  for  this  additional  collection  of 
information  is  estimated  to  average  10 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  information  sources,  gathering 
and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 


Respondents:  Businesses  or  other  for- 
profit  organizations,  non-profit 
institutions,  small  businesses  or 
organizations. 

Estimated  number  of  respondents: 
1275. 

Frequency  of  collection:  One  time. 

Estimated  number  of  responses  per 
respondent- 1. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street  SW.. 

Washington,  DC  20460. 
and 
Tim  Hunt.  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs.  725  17th  St.,  NW.. 

Washington.  DC  20503. 

Dated:  September  25, 1991. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  91-23615  Filed  9-30-91;  8:45  am] 

BtLUNQ  COOE  WaO-KMI 


[FRL-4014-2] 

Transfer  of  Data  to  Contractors 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  intended  transfer  of 

confidential  business  information  to 

subcontractors. 

SUMMARY:  A  contractor  to  the 
Environmental  Protection  Agency  (EPA). 
Radian  Corporation,  intends  to  transfer 
confidential  business  information  (CBl) 
collected  from  the  pulp,  paper,  and 
paperboard  manufacturing  industry  to 
two  new  subcontractors.  Transfer  of 
the  information  will  allow  the  new 
subcontractors  to  assist  EPA  in 
developing  effluent  limitations 
guidelines  and  standards  under  the 
Clean  Water  Act  (CWA)  and  in 
developing  or  evaluating  the  need  for 
regulations  under  the  Clean  Air  Act 
(CAA)  and  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  The 
information  being  transferred  was 
collected  or  will  be  collected  under  the 
authorities  of  section  308  of  the  CWA, 
section  114  of  the  CAA,  and  section  3007 
of  the  RCRA.  Interested  persons  may 
submit  comments  on  this  intended 
transfer  of  information  to  the  address 
noted  below. 

dates:  Comments  on  the  transfer  of 
data  are  due  October  7, 1991. 

ADDRESSES:  Comments  may  be  sent  to 
George  Heath,  Engineering  and  Analysis 
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Division  (WH-552),  Office  of  Science 
and  Technology,  Environmental 
Protection  Agency.  401  M  Street  SW. 
Washington.  DC  20460. 

FOR  FURTHEfl  INf  ORMATION  CONTACT: 

George  Heath  at  (202)-260-7165  or  at  the 
address  above. 

For  information  regarding  uses  of  CBI 
under  RCRA  authority  contact 
Alexander  McBride,  Office  of  Solid 
Waste  (OS-331).  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20480,  (202)  260-4761. 
and  ]ame3  Lounsbury,  Office  of  Solid 
Waste  (OS-302),  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington,  DC  20460,  (202)  260-4807. 

For  information  regarding  uses  of  CBI 
under  CAA  authority  contact  Susan 
Wyatt,  Office  of  Air  Quality  Planning 
and  Standards  (MD-13),  Environmental 
Protection  Agency.  Research  Triangle 
Park.  NC  27711.  (919)  541-5674. 

SUPPt^MENTAftY  INFORMATION:  A 

contractor  to  EPA.  Radian  Corporation, 
of  Hemdon,  Virginia,  intends  to  transfer 


information,  including  CBI.  to  two  new 
subcontractors,  European 
Environmental  Research  Group  of 
Allerod.  Denmark,  and  N.  McCubbin 
Consultants,  Inc.  of  Foster,  Quebec. 
Canada.  In  accordance  with  40  CFR  part 
2.  subpart  B.  Radian  Corporation  was 
identified  in  the  Federal  Re^ster,  at  (55 
FR  45641)  on  October  30, 1990,  pp. 
45641-43  as  one  of  a  number  of 
contractors  and  subcontractors 
receiving  this  information.  In  effect,  this 
notice  merely  adds  these  two  new 
subcontractors  to  the  list  of 
subcontractors  to  Radian  Corporation 
under  EPA  Contract  No.  6ft-CO-0032. 

The  information  being  transferred 
consists  primarily  of  information 
previously  collected  by  EPA  to  support 
the  development  of  effluent  limitations 
guidelines  and  standards  under  the 
CWA  and  to  develop  or  evaluate  the 
need  for  regulations  under  the  CAA  and 
the  RCRA  for  the  pulp,  paper,  and 
paperboard  manufacturing  industry. 


EPAoffce 
receMing  support 


OW/OST/EAD 


Contractor  (P=Pnme  contractor  S  =  Subcontractor) 


More  specifically,  the  informal^ 
being  transferred  to  the  subcontractors 
includes  the  following  information: 
Re&ponse*  to  the  "1990  National  Census 
of  Pulp.  Paper,  and  Paperboard 
Manufacturing  Facihtics"  and  a  detailed 
pretest  questionnaire  in  1989-90;  all  joint 
EPA-industry  studies;  site  visit  reports: 
monitoring  data:  sampling  episode 
reports  involving  the  pulp,  paper,  and 
paperboard  manufacturing  industry 
generated  in  1988-91:  and  analytical 
summaries  of  this  information  and  data. 

EPA  also  intends  to  transfer  to  Radian 
Corporation.  European  Environmental 
Research  Group,  and  N.  McCubbin 
Consultants,  Inc.  all  information  listed 
above  (including  CBI)  that  may  be 
collected  or  developed  in  the  future 
under  the  authorities  listed  above.  This 
information  is  necessary  to  enable 
Radian  Corporation  and  its 
subcontractors  to  carry  out  the  work 
required  by  their  contracts  to  support 
EPA's  development  of  regulations  for 
the  pulp,  paper,  and  paperboard 
industry. 


Radian  Corp.  (P)  Hemdoa  VA 

European  Environmental  Research  Group  (S)  Aflerod.  Denmark  _., 
N.  McCubbin  Consultants  Inc.  (S)  Foster.  Quebec,  Canada 


Contract  No. 


Type  ol 
support 


68-CO-0032  '  Tect)ntcal. 
68-CO-O032  Technical. 
68-CO-0032      I  Technical. 


Security  Plan  for  CBI.  EPA's  Office  of 
Science  and  Technology  (OST)  has 
adopted  a  CBI  Data  Security  plan  for 
Radian  Corporation  and  its 
subcontractors  under  EPA  Contract  No. 
68-CO-0032  for  information  to  be 
collected  from  the  pulp,  paper,  and 
paperboard  manufacturing  industry. 
Personnel  of  Radian  Corporation  and  its 
subcontractors  are  required  to  sign  non- 
disclosure agreements  and  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  CBI.  No 
person  is  automatically  granted  access 
to  CBI:  a  need  to  know  must  exist.  All 
EPA  contractors  and  subcontractors  and 
their  personnel  are  bound  by  the 
requirements  and  sanctions  contained  in 
their  contracts  and  EPA's  confidentiality 
regulations  found  at  40  CFR  part  2. 
subpart  B, 

Dated:  September  20. 1991. 
Martha  G.  Protho, 

Acting  Assistant  Axdministrator  for  Water. 
[PR  Doc.  91-23616  Filed  9-30-91:  8:45  amj 

BtLLINO  CODE  6980-«*-«l 


[FRL-4018-2] 

Class  II  Underground  Injection  Control 
Program  Advisory  Committee 
Meetings 

AGENCY:  Enviromental  Protection 
Agency  (EPA). 

ACTION:  Advisory  Committee  meetings. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  we  are  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  on  EPA's  class  II  (oil  and  gas 
related)  underground  injection  control 
program. 

The  purpose  of  the  meeting  is  to 
further  discuss  the  issues  surrounding 
the  guidances  and  construction 
requirements  for  class  II  underground 
injection  wells. 

dates:  On  Thursday,  October  17.  the 
meeting  will  begin  at  9  a.m.  and  end  at  5 
p.m.  On  Friday.  October  18,  the  meeting 
will  begin  at  8:30  a.m.  and  end  at  3  p.m. 

ADDRESSES:  The  meetings  will  take 
place  at  the  Embassy  Suites  Hotel.  1900 
Diagonal  Road.  Alexandria.  VA.  22314. 
The  local  telephone  number  is  703-684- 
590a  The  toll  free  number  is  1-80O-362- 
2779. 


FOR  FURTHER  INFORMATION  CONTACT: 

If  you  need  further  information  on 
substantive  issues,  please  contact 
Jeffrey  Smith,  EPA,  Office  of  Water,  at 
(202)  260-5586.  If  you  need  information 
on  administrative  matters,  please 
contact  Angela  Suber.  EPA,  Regulatory 
Development  Branch,  at  (202)  260-7205, 
or  ]ohn  Lingelbach,  Committee  Co- ' 
Chair,  at  (202)  887-1037. 

Dated:  September  26. 1991. 
Deborah  Daltoa, 

Acting,  U/C  Advisory  Committee  Designated 

Federal  Official. 

|FR  Doc.  91-23613  Filed  9-30-91:  8:45  am] 

BILUNO  CODE  SSeO  5«  M 


IFRI.-4018-3) 

Open  Meeting  on  October  28, 1991: 
Life^ycte  Assessment  Review  Panel 
of  the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT) 

Under  Public  Law  92483  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  the  first  meeting  of  the  Life- 
Cycle  Assessment  (LCA)  Review  Panel. 
The  LCA  Review  Panel  is  a  standing 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
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Technology  (NACEPT),  an  advisory 
committee  to  the  Administrator  of  the 
EPA.  The  LCA  Review  Panel  is  working 
to  develop  a  standardized  methodology 
for  cradle-to-grave  assessment  of  the 
environmental  impacts  of  consumer 
products  or  services.  The  meeting  will 
convene  October  28,  from  9  a.m.  to  5 
p.m.  at  the  Washington  Marriot  1221 
22nd  St.  NW.  Washington.  DC  20037. 

The  LCA  Review  Panel  will  examine  a 
draft  EPA  document  outlining  the  first 
phase  of  life-cycle  assessment; 
inventory  analysis:  The  tabulation  of 
resource  inputs  and  emissions  outputs 
associated  with  the  product  or  service 
being  assessed.  The  LCA  Review  Panel 
will  review  suggested  guidelines  for  the 
development  of  an  inventory  analysis.  In 
the  future,  the  LCA  Review  Panel  will 
address  the  second  and  third  phases  of 
life-cycle  assessment,  impact  analysis 
and  improvement  analysis. 

The  October  28  meeting  will  be  open 
to  the  public.  Written  comments  will  be 
reviewed  by  the  Panel  if  received  by 
October  7, 1991.  Those  interested  in 
attending  or  those  requiring  additional 
information  should  contact  Tim  Ream 
MI>-13  Research  Triangle  Park.  NC 
27711  (919)  541-0491. 

Dated:  September  23. 1991. 
Abby  Pimie. 

NA  CEPT  Designated  Federal  Official. 
[FR  Doc.  91-23617  Filed  9-^0-91;  8:45  am] 

BILUNG  CODE  S56O-50-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Albuterol  Metered  Dose  Inhalers; 
Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  holding  a  meeting  on 
bioequivalence  issues  related  to  generic 
albuterol  metered  dose  inhalers.  The 
meeting  is  intended  to  inform  interested 
persons  of  FDA's  plans  to  document 
bioequivalence  between  generic  and 
innovator  albuterol  metered  dose 
inhaler  formulations.  The  meeting  will 
provide  an  opportunity  for  dialogue  on 
this  subject  between  FDA  and  industry. 

DATES:  The  meeting  will  be  held  Friday, 
October  11. 1991,  between  9  a.m.  and 
12:30  p.m.  Registration  will  be  held 
between  8  a.m.  and  9  a.m.  on  the  day  of 
the  meeting 


ADDRESSES:  The  meeting  will  be  held  in 
Conference  Rm.  D.  Parklawn  Bldg.,  5600 
Fishers  Lane.  Rockville,  MD. 

FOR  FURTHER  INFORMATION  CONTACT 

]u8tina  Molzen.  Office  of  Generic  Drugs 
(HFD-630).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-295-8365. 

SUPPLEMENTARY  INFORMATION:  PDA's 
Division  of  Bioequivalence  in  its  Office 
of  Generic  Drugs  and  the  Office  of  Small 
Business.  Scientific,  and  Trade  Affairs 
are  sponsoring  this  meeting.  The 
Division  of  Bioequivalence  is  exploring 
clinical  pharmacodynamic  methods  to 
assess  bioequivalence  between  generic 
and  innovator  formulations  of  albuterol 
metered  dose  inhalers.  To  assist  in  this 
effort,  the  agency  is  working  with 
contract  investigators  at  Johns  Hopkins 
University  School  of  Medicine  to  design 
and  perform  small  pilot  studies  of 
albuterol  dose/response  relationships 
delivered  by  metered  dose  inhalers. 
Clinical  drug  material  for  this  study  will 
be  supplied  at  the  request  of  Johns 
Hopkins  investigators  by  a  U.S. 
manufacturer  with  proven  experience  in 
the  production  of  drugs  delivered  by 
metered  dose  inhalation.  One  purpose  of 
the  meeting  is  to  discuss  the  design  of 
these  studies  with  interested  persons. 
The  meeting  will  also  provide  an 
opportunity  for  FDA  and  industry  to 
share  information  on  how  to  assess 
bioequivalence  between  generic  and 
innovator  formulations  of  albuterol 
metered  dose  inhalers. 

Dated:  September  25, 1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  91-23563  Filed  9-30-91;  8:45  am) 
BILUNO  COOE  41«0-0t-M 


The  Prescription  Drug  Marketing  Act 
of  1987;  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  holding  the  sixth  meeting  on  the 
Prescription  Drug  Marketing  Act  of  1987 
(PDMA).  The  meeting  is  intended  to 
inform  regulated  industry.  State 
officials,  health  professionals,  and  other 
Interested  persons  of  PDMA's 
requirements,  the  agency's  enforcement 
policies  relating  to  the  act,  and 
wholesaler  guideline  regulations. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  October  16, 1991,  between 
9  a.m.  and  5  p.m.  Registration  will  be 
held  between  8  a.m.  and  9  a.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  Oak  Brook  Hotel,  1401 
West  22d  St.,  Oak  Brook,  IL. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  White,  Office  of  Small  Business, 
Scientific,  and  Trade  Affairs  ;HF-50). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857.  301- 
443-6776. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
organized  six  educational  meetings,  to 
be  held  across  the  country  in  six 
separate  meetings,  to  discuss  the  history 
and  requirements  of  PDMA.  The 
meetings  were  organized  by  FDA's 
Office  of  Small  Business.  Scientific,  and 
Trade  Affairs.  Center  for  Drug 
Evaluation  and  Research's  Office  of 
Compliance,  and  the  Office  of 
Regulatory  Affairs,  encompassing  the 
Regional  offices.  The  agency  announced 
the  first  three  meetings  in  the  Federal 
Register  of  May  17. 1991  (56  FR  22876). 
and  the  fourth  and  fifth  meetings  in  the 
Federal  Register  of  July  12. 1991  (56  FR 
31950).  This  notice  announces  the  sixth 
meeting. 

PDMA  (Pub.  L.  lOQ-293)  was  signed 
into  law  by  the  President  on  April  22. 
1988.  This  act  amended  the  Federal 
Food.  Drug,  and  Cosmetic  Act  to: 

(1)  Require  State  licensing  of 
wholesale  drug  distributors  under 
Federal  guidelines  that  include  minimum 
standards  for  storage,  handling,  and 
recordkeeping; 

(2)  Ban  the  reimportation  of 
prescription  drugs  for  human  use 
produced  in  the  United  States,  except 
when  reimported  by  the  manufacturer  or 
for  emergency  use; 

(3)  Ban  the  sale,  trade,  or  purchase  of 
drug  samples; 

(4)  Ban  trafficking  in  or  counterfeiting 
of  drug  coupons; 

(5)  Mandate  storage,  handling,  and 
recordkeeping  requirements  for  drug 
samples; 

(6)  Require  practitioners  to  request 
drug  samples  in  writing; 

(7)  Prohibit  with  certain  exceptions 
the  resale  of  prescription  drugs 
purchased  by  hospitals  or  health  care 
entities,  or  donated  to  or  acquired  at 
reduced  cost  by  charitable  institutions: 
and 

(8)  Set  forth  criminal  and  civil 
penalties  for  violations  of  these 
provisions. 

In  the  Federal  Register  of  September 
14, 1990  (55  FR  38012),  FDA  issued 
guidelines  for  State  licensing  of 
wholesale  prescription  drug  distributors 
as  a  final  rule.  The  guidelines  prescribe 
minimum  standards,  terms,  and 
conditions  for  the  storage  and  handling 
of  prescription  drugs  for  human  use  and 
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for  the  establishment  and  maintenance 
of  records  of  their  distribution. 

The  topics  for  discussion  at  the 
meeting  are  PDMA's  requirements,  the 
agency's  enforcement  policies  relating  to 
the  act,  and  wholesaler  guideline 
regulations.  There  will  be  two  question 
and  answer  sessions  at  the  meeting,  one 
in  the  morning  and  one  in  the  afternoon. 

Dated:  September  25. 1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  91-23564  Filed  9-30-91;  8:45  am] 

MLUNQ  CODE  4160-01-11 


Health  Resources  and  Services 
Administration 

Final  Announcement  for  Loans  for 
Disadvantaged  Students 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  definitions,  the  methodology  for 
implementing  the  statutory  special 
consideration,  and  the  procedures  for 
calculating  loans  for  the  new  program  of 
Loans  for  Disadvantaged  Students 
(LDS).  The  LDS  program  is  under  the 
authority  of  new  section  740(c)  of  the 
Public  Health  Service  Act  (the  Act),  as 
added  by  the  Disadvantaged  Minority 
Health  Improvement  Act  of  1990,  Public 
Law  101-527.  New  section  740(c)  is  part 
of  the  legislative  authority  for  the  Health 
Professions  Student  Loan  (HPSL) 
program.  As  such,  this  program  is 
governed  by  relevant  requirements 
associated  with  the  HPSL  program  (42 
CFR  part  57,  subpart  C),  including, 
except  as  otherwise  provided,  school 
eligibility,  student  eligibility, 
institutional  contributions,  and  terms  of 
the  loan.  Additional  school  and  student 
eligibility  requirements  for  the  LDS 
program  are  described  below. 

Approximately  $2,900,000  is  available 
in  FY  1991  for  competing  applications 
for  the  LDS  Program.  It  is  expected  that 
about  515  loans  averaging  $6,250  will  be 
supported  and  the  required  $1 :  $9  school 
matching  fiinds.  Each  loan  will  be 
provided  for  one  academic  year. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Loans  for 
Disadvantaged  Students  Program  is 
related  to  the  priority  area  of 
Educational  and  Community-Based 
Programs.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474-0) 


or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Purpose 

The  LDS  program  provides  funding 
(new  Federal  Capital  Contributions)  to 
eligible  health  professions  schools  for 
the  purpose  of  establishing  revolving 
funds  (LDS  funds)  which  will  be 
available  for  providing  long-term,  low- 
interest  loans  to  eligible  individuals 
from  disadvantaged  backgrounds  who 
are  enrolled  (or  accepted  for  enrollment) 
as  full-time  students  at  an  eligible 
school.  The  new  LDS  fund  (including 
one  dollar  in  school  funds  for  each  nine 
dollars  in  Federal  funds)  is  to  be  used 
for  the  purpose  of  (1)  making  loans  to 
individuals  from  disadvantaged 
backgrounds,  and  (2)  paying  the  costs  of 
the  collection  of  the  loans  and  interest 
on  the  loans. 

To  implement  the  LDS  program  in  FY 
1991  in  a  timely  manner,  an  existing 
definition  of  "an  individual  from  a 
disadvantaged  background"  is  being 
used.  For  purposes  of  the  LDS  program 
in  FY  l99l,  "an  individual  from  a 
disadvantaged  background"  is  one  who: 

1.  Comes  from  an  environment  that 
has  inhibited  the  individual  from 
obtaining  the  knowledge,  skill,  and 
abilities  required  to  enroll  in  and 
graduate  from  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  an  allied  health 
profession:  or 

2.  Comes  from  a  family  with  an 
annual  income  below  a  level  based  on 
low  income  thresholds  according  to 
family  size  published  by  the  U.S.  Bureau 
of  the  Census,  adjusted  annually  for 
changes  in  the  Consumer  Price  Index, 
and  adjusted  by  the  Secretary  for  use  in 
all  health  professions  programs.  The 
Secretary  will  periodically  publish  these 
income  levels  in  the  Federal  Register. 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  the  Loans 
for  Disadvantaged  Students  program  for 
FY  1991. 


Size  of  parents-  famfly  > 

IMSI* 

1 „ 

2 

S8.800 
11.400 

3 

4 . 

5 

13.500 
17.300 
20.400 

6  Of  more _ _. 

23.000 

■  Indudet  only  dependents  listed  on  Federal 
income  tax  forms. 

*  Adjusted  gross  income  for  calendar  year  1990, 
rounded  to  $100. 


A  revised  definition  of  the  term 
"individuals  from  disadvantaged 
backgrounds"  is  expected  to  be 
published  for  comment  in  a  separate 
notice  for  use  in  implementing  various 
training  grants,  cooperative  agreements, 
and  student  assistance  programs  under 
the  authority  of  titles  VII  and  VIII  of  the 
Act  in  the  future.  Section  740(e)  of  the 
Act,  as  added  by  the  Disadvantaged 
Minority  Health  Improvement  Act  of 
1990,  Public  Law  101-527,  dated 
November  6, 1990,  requires  the  Secretary 
to  define  the  term  "disadvantaged"  with 
respect  to  an  individual  for  purposes  of 
carrying  out  the  new  LDS  program 
authorized  under  section  740(c)  of  the 
Act.  Other  new  programs  authorized  by 
the  Disadvantaged  Minority  Health 
Improvement  Act  of  1990  and  making    • 
reference  to  individuals  from 
disadvantaged  backgrounds  are: 

•  Scholarships  for  Disadvantaged 
Students  (new  section  760  of  the  Act): 
and 

•  Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program  (new 
section  761  of  the  Act). 

In  addition,  the  term  "an  individual 
from  a  disadvantaged  background"  as 
currently  used  in  established  Titles  VII 
and  VIII  programs  will  be  revised  as 
appropriate  using  the  rulemaking 
process. 

Use  of  funds 

As  loans  made  bom  the  LDS  fund  are 
repaid,  the  money  returned  to  the  fund 
will  continue  to  be  used  solely  for 
support  of  students  from  disadvantaged 
backgrounds  through  the  LDS  program. 
HPSL  funds  provided  to  schools  as 
previous  years'  Federal  Capital 
Contributions,  i.e.,  funds  already 
circulating  in  the  schools'  revolving 
HPSL  loan  funds,  may  also  be  utilized 
for  loans  to  individuals  from 
disadvantaged  backgrounds.  Any  school 
receiving  LDS  funds  will  be  required  to 
maintain  separate  accountability  for 
these  funds. 

School  Eligibility 

As  required  by  statute,  to  qualify  for 
participation  in  the  LDS  program,  a 
school  must  meet  the  HPSL  school 
eligibility  requirements  and  must  be: 

1.  Carrying  out  a  program  for 
recruiting  and  retaining  students  from 
disadvantaged  backgrounds,  including 
racial  and  ethnic  minorities;  and 

2.  Carrying  out  a  program  for 
recruiting  and  retaining  minority  faculty. 

If  a  school  has  no  students  from 
disadvantaged  backgrounds,  or  no  full- 
time  minority  faculty,  or  provides  no 
data  as  required  in  die  application 
materials,  it  is  not  eligible  for 
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participation  in  the  LDS  program.  A 
school  that  is  able  to  provide  required 
data  will  be  eligible  for  participation  in 
the  current  award  cycle.  However, 
failure  to  provide  certain  additional  data 
may  make  a  school  ineligible  for  special 
consideration  (see  below)  and  may 
jeopardize  future  program  participation. 

In  addition,  the  school  must  agree  in 
its  fiscal  year  1991  application  to  carry 
out  all  of  the  statutory  requirements 
listed  below: 

1.  Ensure  that  adequate  instruction 
regarding  minority  health  issues  is 
provided  for  in  the  curricula  of  the 
school.  This  does  not  include  normal 
coursework,  that  by  definition  includes 
minority  health  issues  (e.g.,  sickle  cell 
anemia  in  a  pathology  class),  but  refers 
to  coursework  reflecting  an  institutional 
awareness  of  the  special  health  needs  of 
minority  populations; 

2.  Enter  into  arrangements  with  one  or 
more  health  clinics  providing  services  to 
a  significant  number  of  individuals  who 
are  from  disadvantaged  backgrounds, 
including  members  of  minority  groups, 
for  the  purpose  of  providing  students  of 
the  school  with  experience  in  providing 
clinical  services  to  such  individuals; 

3.  Enter  into  arrangements  with  one  or 
more  public  or  nonprofit  private 
secondary  educational  inistitutioQS  and 
undergraduate  institutions  of  higher 
education  for  the  purpose  of  carrying  out 
programs  regarding: 

a.  The  educational  preparation  of 
disadvantaged  students,  including 
minority  students,  to  enter  the  health 
professions;  and 

b.  The  recruitment  of  disadvantaged 
students,  including  minority  students, 
into  the  health  professions;  and 

4.  Establish  a  mentcv  program  for 
assisting  disadvantaged  students, 
including  minority  students,  regarding 
the  completion  of  the  educational 
requirements  for  degrees  from  the 
school.  This  program  may  include  the 
involvement  of  students,  community 
health  professionals,  faculty,  alumni, 
past  recipients  of  Health  Career 
Opportunity  Program  (HCOP)  funds, 
faculty/staff  of  feeder  schools,  etc,  in 
institutionally  organized  activity  (e.g., 
tutoring,  counseling,  and  summer /bridge 
programs). 

A  school  win  be  required  to  carry  out 
each  of  the  activities  specified  above  by 
not  later  than  one  year  after  the  date  on 
which  the  Hrst  Federal  Capital 
Contribution  is  made  to  the  school  under 
section  740(c).  In  addition,  a  school  will 
be  required  to  continue  to  carry  out  all 
described  activities  and  also  the 
student/faculty  recruitment  and 
retention  activities  throughout  the 
period  during  which  the  school  is 
making  loans  from  its  LDS  loan  fund. 


Evaluation  Criteria  for  Fiscal  Year  1992 

Beginning  with  FY  1992  applications 
will  be  evaluated  on  the  degree  to  which 
the  schools  meet  the  statutory 
requirements  listed  above.  Guidance  for 
presenting  the  information  will  be 
provided  in  the  FY  1992  application 
materials. 

Student  Eligibility 

As  required  by  statute,  to  qualify  for  a 
loan  ftom  the  LDS  fund,  a  student  must 
meet  the  definition  of  an  individual  from 
a  disadvantaged  background. 

On  August  14, 1991.  this  program  was 
announced  in  the  Federal  Register  (3d 
FR  40337).  The  30-day  comment  period 
on  the  proposed  definitions,  the 
methodology  for  implementing  the 
statutory  special  consideration  and 
procedures  for  calculating  loans  ended 
on  September  16, 1991.  The  Department 
received  no  comments.  Thei  cfure,  the 
definitions,  the  methodology  for 
implementing  the  statutory  special 
consideration  and  procedures  for 
calculating  loans  are  finalized  as 
proposed. 

Definitions 

"Black"  means  a  person  having 
origins  in  any  of  the  black  racial  groups 
of  Africa. 

"Hispanic"  means  a  person  of 
Mexican,  Puerto  Rican,  Cuban.  Central 
or  South  American  or  other  Spanish 
culture  or  origin,  regardless  of  race. 

"American  Indian  or  Alaskan  Native" 
means  a  person  having  origins  in  any  of 
the  original  peoples  of  North  America, 
and  who  maintains  cultural 
identification  through  tribal  affiliation  or 
community  recognition. 

Definitions  listed  above  are  contained 
in  Directive  No.  15  of  Office  of 
Management  and  Budget  Circular  No. 
A-46  dated  May  3, 1974. 

"Native  American,"  as  defined  in 
Public  Law  101-527,  means  American 
Indians,  Alaskan  Natives,  Aleuts,  and 
Native  Hawaiians. 

"Minority,"  with  respect  to  faculty, 
refers  to  Blacks.  Hispanics,  Native 
Americans,  Filipinos.  Koreans,  Pacific 
Islanders,  and  Southeast  Asians  whose 
percentage  among  the  total  supply  of 
practitioners  in  the  applicable  health 
profession  is  below  that  group's 
percentage  in  the  total  population. 

"l^ealth  professions  school"  means  a 
public  or  private  nonprofit  school  of 
medicine,  school  of  dentistry,  school  of 
osteopathic  medicine,  school  of 
pediatric  medicine,  school  of  optometry, 
or  school  of  veterinary  medicine  as 
defined  in  sections  701(4)  of  the  Act,  or  a 
school  of  pharmacy  as  defined  in 
section  747  of  the  Act.  which  is  located 


in  a  State  as  defined  in  section  701(11) 
of  the  Act.  and  which  is  accredited  as 
provided  in  section  701(5)  of  the  Act. 

Methodology  for  Implementing  the 
Statutory  Special  Constderation 

A  school's  funding  will  be  enhanced 
based  on  the  extent  of  underrepresented 
minority  student  enrollment.  (Refer  to 
the  section  below  on  the  procedures  for 
allocating  funds.) 

Special  consideration  will  be  given  to 
any  school  of  medicine,  osteopathic 
medicine,  dentistry,  optometry,  pediatric 
medicine,  pharmacy,  or  veterinary 
medicine  that  provides  information, 
according  to  instructions  in  the 
application  materials,  that  evidences  an 
underrepresented  minority  enrollment 
that  exceeds  the  national  average  for 
the  particular  discipline. 

For  purposes  of  determining  school 
eligibility  for  the  special  consideration, 
"underrepresented  minorities"  will  be 
defined  as  Blacks.  Hispanics,  and 
Native  Americans.  Although  certain 
Asian  subgroups  (i.e.,  Filipinos,  Koreans, 
Pacific  Islanders,  and  Southeast  Asians) 
are  considered  to  be  underrepresented 
in  the  health  professions  and  are 
included  as  minorities  for  purposes  of 
program  requirements  relating  to  faculty 
recruitment  and  retention  (see  above), 
national  data  on  these  subgroups  are  not 
available  as  a  basis  for  establishing 
national  average  enrollment  of 
underrepresented  minorities  for  the 
particular  health  professions  discipline. 

For  purposes  of  the  FY  1991  award 
cycle,  the  national  average  enrollments 
of  Blacks,  Hispanics.  and  Native 
Americans  (in  combination)  are:  for  • 
medicine,  12.3  percent;  osteopathic 
medicine,  6.9  percent;  dentistry,  14.1 
percent;  pharmacy,  10.2  percent; 
podiatric  medicine,  12.9  percent; 
optometry,  9.3  percent;  and  veterinary 
medicine,  5.8  percent). 

Procedures  for  Calculating  Loans 

Funds  will  be  awarded  on  a  per  capita 
basis,  by  comparing  the  enrollment  of 
each  eligible  school,  weighted  in 
accordance  with  any  special 
consideration,  with  the  total  enrollment 
of  all  eligible  schools.  A  school  with  an 
above  average  underrepresented 
minority  enrollment  will  be  given  double 
credit  (i.e.,  its  enrollment  will  be 
doubled  for  awarding  purposes).  The 
basic  procedure  for  awarding  funds  is  in 
accordance  with  a  statutory  procedure 
which  must  be  followed  in  awarding 
HPSL  loan  funds. 

Additional  Infonnation: 

Questions  regarding  program  policy 
and  business  management  aspects 
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should  be  directed  to:  Mr.  Bruce  Baggett, 
Chief,  Student  Institutional  Support 
Branch,  Division  of  Student  Assistance, 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  room  8-34,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
telephone:  (301)  443-4776. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Loans  for 
Disadvantaged  Students  is  93.342.  It  is 
not  subject  to  the  provisions  cf 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  September  25. 1991. 
Robert  G.  Harmon, 

Administrator. 

[FR  Doc.  91-23567  Filed  9-30-91;  8:45  am] 

BILUNQ  COOE  4160-15-M 


Final  Announcement  for  Scholarships 
for  Disadvantaged  Students 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  criteria  for  acceptability  of 
undergraduate  students,  defmitions, 
funding  preference,  methodology  for 
implementing  the  statutory  special 
consideration,  nonstatutory  special 
consideration,  and  the  procedures  for 
calculating  grant  awards  for  the  new 
program  of  Scholarships  for 
Disadvantaged  Students  (SDS).  The  SDS 
program  is  under  the  authority  of  the 
new  section  760  of  the  Public  Health 
Service  Act  (the  Act),  as  amended  by 
The  Disadvantaged  Minority  Health 
Improvement  Act  of  1990,  Public  Law 
101-527. 

Approximately  $8,300,000  is  available 
in  FY  1991  for  the  competing 
applications  for  the  SDS  Program  from 
eligible  health  professions  and  nursing 
schools.  Of  the  funds  available,  30 
percent  shall  be  made  available  to 
schools  agreeing  to  expend  the  grants 
only  for  nursing  scholarships.  An 
estimated  $2.9  million  will  support 
approximately  965  scholarships 
averaging  $3,000  for  students  at  schools 
of  nursing.  The  balance  of  $5.4  million 
will  support  approximately  2,400 
scholarships  averaging  $2,250  for  eligible 
health  professions  students.  The  period 
of  fund  availability  will  be  for  one 
academic  year. 

On  August  7, 1991,  this  program  was 
announced  in  the  Federal  Register  (56 
FR  37557).  The  30-day  public  comment 
period  on  proposed  elements  of  the 
program  ended  on  September  6, 1991. 
The  Department  received  comments 
from  4  respondents  which  included  3 
professional  associations  and  one 


school  o^icial.  The  comments  and  the 
Department's  responses  to  the 
comments  are  discussed  below 
according  to  the  order  in  which  the 
elements  proposed  comment  appeared 
in  the  published  notice.  Comments  on 
program  aspects  that  were  not 
specifically  proposed  for  public 
comment  are  not  addressed  in  this 
notice. 

Purpose 

The  SDS  program  is  a  new  program  of 
grants  to  health  professions  and  nursing 
schools  for  the  purpose  of  assisting  such 
schools  in  providing  scholarships  to 
individuals  from  disadvantaged 
backgrounds  who  are  enrolled  (or 
accepted  for  enrollment]  as  full-time 
students  in  the  schools,  as  well  as  to 
undergraduate  students  who  have 
demonstrated  a  commitment  to  pursuing 
a  career  in  health  professions.  For 
purposes  of  the  SDS  program  in  FY  1991, 
an  "individual  from  a  disadvantaged 
background"  will  be  defined  as  in  42 
CFR  part  57,  subpart  S,  as  one  who: 

(1]  Comes  from  an  environment  that  has 
inhibited  the  individual  from  obtaining  the 
knowledge,  skill,  and  abilities  required  to 
enroll  in  and  graduate  from  a  health 
professions  school,  or  from  a  program 
providing  education  or  training  in  an  allied 
health  profession;  or 

(2)  Comes  from  a  family  with  an  annual 
income  below  a  level  based  on  low  income 
thresholds  according  to  a  family  size 
published  by  the  U.S.  Bureau  of  the  Census, 
adjusted  annually  for  changes  in  the 
Consumer  Price  Index,  and  adjusted  by  the 
Secretary  for  use  in  all  health  professions 
programs.  The  Secretary  will  periodically 
publish  these  income  levels  in  the  Federal 
Register. 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  the 
Scholarships  for  Disadvantaged 
Students  program  for  FY  l99l. 


Size  of  parents'  family  ' 

Income 
Level' 

zZZZZZIZZZZZZZZII. 

3 

4 

5 

6  Of  mofe ».».».. 

$8,800 
11,400 
13,500 
17.300 
20.400 
23,000 

■  Includes  only  dependents  listed  on  Federail 
income  tax  forms. 

*  Adjusted  gross  Income  for  caler)dar  year  1990, 
rounded  to  $100. 


Use  of  Funds 

Funds  awarded  to  a  school  imder  this 
program  may  be  used  as  follows: 

(1)  To  award  scholarships  to  eligible 
students  enrolled  in  the  school,  to  be 
expended  only  for  tuition  expenses, 
other  reasonable  educational  expenses. 


and  reasonable  living  expenses  (as 
defined  by  the  school  for  all  students 
attending  the  school)  incurred  while 
enrolled  in  a  school  as  a  full-time 
student.  The  amount  of  the  scholarship 
may  not,  for  any  year  of  attendance, 
exceed  the  total  amount  required  for  the 
year  for  the  expenses  specified  above. 

(2)  To  provide  financial  assistance  to 
undergraduate  students  who  have 
demonstrated  a  commitment  to  pursuing 
a  career  in  the  health  professions,  in 
order  to  facilitate  the  completion  of  the 
educational  requirements  for  such 
careers,  provided  that  the  total  amount 
used  for  this  purpose  may  not  exceed  25 
percent  of  the  funds  awarded  to  the 
school  under  this  program. 

Any  school  receiving  SDS  funds  will 
be  required  to  maintain  separate 
accountability  for  these  funds. 

School  Eligibility 

Grants  under  this  program  will  be 
made  available  to  accredited  public  or 
nonprofit  private  health  professions 
schools.  For  purposes  of  the  SDS 
program,  the  term  "health  professions 
schools"  means  schools  of  medicine, 
dentistry,  osteopathic  medicine, 
pharmacy,  optometry,  podiatric 
medicine,  veterinary  medicine,  and 
public  health,  as  defined  in  section 
701(4)  of  the  Act.  and  which  are 
accredited  as  provided  in  section  701(5) 
of  the  Act,  schools  of  aUied  health  as 
defined  in  section  701(10)  of  the  Act,  and 
which  are  located  in  States  as  defined  in 
section  701(11)  of  the  Act,  and  schools  of 
nursing  as  defined  in  section  853  of  the 
Act.  The  term  also  includes  a  "graduate 
program  in  clinical  psychology"  as 
defined  in  section  701(4)  of  the  Act 

In  accordance  with  congressional 
report  language,  funding  of  allied  health 
schools  or  programs  will  be  limited  to 
the  following:  Dental  hygiene,  medical 
laboratory  technology,  occupational 
therapy,  physical  therapy  and  radiologic 
technology. 

As  required  by  statute,  to  qualify  for 
participation  in  the  SDS  program,  a 
school  must  be: 

(1)  carrying  out  a  program  for  recruiting 
and  retaining  students  from  disadvantaged 
backgrounds,  including  racial  and  ethnic 
minorities;  and 

(2)  carrying  out  a  program  for  recruiting 
and  retaining  minority  faculty. 

If  a  school  has  no  students  from 
disadvantaged  backgrounds,  or  no  full- 
time  minority  faculty,  or  provides  no 
data  as  required  in  the  application 
materials,  it  is  not  eligible  for 
participation  in  the  SDS  program.  A 
school  that  is  able  to  provide  required 
data  will  be  eligible  for  participation  in 
the  current  award  cycle.  However, 
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failure  to  provide  certain  additional  data 
may  make  a  school  ineligible  for  special 
consideration  (see  below)  and  may 
jeopardize  future  program  participation. 

In  addition,  the  school  must  agree  in 
its  fiscal  year  1991  application  to  carry 
out  all  of  the  statutory  requirements 
listed  below: 

(1)  Ensnre  that  adequate  instruction 
regarding  minority  health  issues  is  provided 
for  in  the  curricula  of  the  school.  This  does 
not  include  normal  course  work,  that  by 
definition  includes  minority  health  issues 
(e.g.,  sickle  cell  anemia  in  a  pathology  class), 
but  refers  to  course  work  reflecting  an 
institutional  awareness  of  the  special  health 
needs  of  minority  populations; 

(2)  E.nter  into  arrangements  with  one  or 
more  healtii  clinics  providing  services  to  a 
signiricani  number  of  individuals  who  are 
from  disadvantaged  backgrounds,  including 
members  of  minority  groups,  for  the  purpose 
of  providing  students  of  the  school  with 
experience  in  providing  clinical  services  to 
such  individuals; 

(3)  Enter  into  arrangements  with  one  or 
more  public  or  nonprofit  private  secondary 
educational  institutions  and  undergraduate 
institutions  of  higher  education  (feeder 
schools),  for  the  purpose  of  carrying  out 
programs  regarding: 

(a)  the  educational  preparation  of 
disadvantaged  students,  including  minority 
students,  to  enter  the  health  professions:  and 

(b)  the  recruitment  of  disadvantaged 
students,  including  minority  students,  into  the 
health  professions;  and 

(4)  Establish  a  mentor  program  for  assisting 
disadvantaged  students,  including  minority 
students,  regarding  the  completion  of  the 
educational  requirements  for  degrees  from 
the  school  This  program  may  include  the 
involvement  of  students,  community  health 
professionals,  faculty,  alumni,  past  recipients 
of  Health  Career  Opportunity  Program 
(HCOP)  funds,  faculty/staff  of  feeder  schools, 
etc,  in  institutionally  organized  activity  (e.g., 
tutoring.  counseUng,  and  summer/bridge 
programs). 

A  school  will  be  required  to  carry  out 
each  of  the  activities  specified  above  by 
not  later  than  one  year  after  the  date  on 
which  a  grant  is  first  made  to  the  school 
under  section  760.  Funds  awarded  to  a 
school  under  the  SDS  program  may  not 
be  used  to  carry  out  any  of  the  above 
activities  which  the  school  must  be 
doing,  or  must  agree  to  do.  In  addition,  a 
school  will  be  required  to  continue  to 
carry  out  all  described  activities,  and 
also  the  student/faculty  recruitment  and 
retention  activities,  for  as  long  as  the 
SDS  program  is  in  operation  in  the 
school. 

Evaluation  Criteria  for  Fiscal  Year  1992 

Beginning  with  FY  1992  applications 
will  be  evaluated  on  the  degree  to  which 
the  schools  meet  the  statutory 
requirements  listed  above.  Guidance  for 
presenting  the  information  will  be 


provided  in  the  FY  1992  application 

materials. 

Student  Eligibility 

As  required  by  statute,  to  qualify  for 
the  SDS  program,  a  student  must: 

(1)  be  a  citizen,  a  U.S.  national,  an  alien 
lawfully  admitted  for  permanent  residency  in 
the  U.S.,  or  a  citizen  of  the  CommoDwealth  of 
the  Northern  Mariana  Islands,  a  citizen  of  the 
Commonwealth  of  I\ierto  Rico,  a  citizen  of 
the  Trust  Territory  of  the  Pacific  Islands 
(consisting  of  the  Republic  of  Patau)  or  a 
citizen  of  the  Republic  of  Marshall  Islands, 
the  Federated  States  of  Micronesia  (both 
formally  part  of  the  Trust  Territory  of  the 
Pacific  Islands): 

(2)  meet  the  definition  of  an  "individual 
from  a  disadvantaged  backgnxind"  as 
defined  above;  and 

(3)(a)  be  enrolled  in  or  accepted  by  an 
eligible  school  for  enrollment  as  a  full-time 
student;  or 

(b)  be  an  undergraduate  student  who  has 
demonstrated  a  commitment  to  pursuing  a 
career  in  health  professions,  including 
nursing. 

Statutory  Preference 

The  law  requires  that  in  providing 
SDS  scholarships,  the  school  give 
preference  to  students  for  whom  the  cost 
of  attending  an  SDS  school  would 
constitute  a  severe  financial  hardship. 
Severe  financial  hardship  will  be 
determined  by  the  school  in  accordance 
with  standard  need  analysis  procedures 
prescribed  by  the  Department  of 
Education  for  its  Federal  student  aid 
programs. 

The  following  program  elements  were 
published  in  the  Federal  Register  on 
August  7, 1991  for  public  comment: 
proposed  acceptability  of  undergraduate 
students,  definitions,  funding  preference, 
methodology  for  implementing  the 
statutory  special  consideration, 
nonstatutory  special  consideration,  and 
procedures  for  calculating  grant  awards. 
Comments  were  received  from  4 
sources.  The  comments  related  to  all  of 
the  program  elements  except  for  the 
proposed  definitions. 

In  terms  of  proposed  acceptability  of 
undergraduate  students,  two 
commenters  suggested  that  eligibility  for 
scholarships  be  limited  to  students 
enrolled  in  or  accepted  by  eligible 
schools  rather  than  extended  to  students 
who  "demonstrate  a  commitment"  to 
pursuing  a  career  in  the  health 
professions.  The  language  in  question  is 
statutory  and  support  for  such  students 
is  at  the  option  of  each  school,  up  to  a 
limit  of  25  percent  of  a  grant.  Therefore, 
this  program  element  will  be  retained  as 
follows: 

Acceptability  of  Undergraduate  Students 

In  the  instance  of  (3)  b)  above,  the 
tmdergraduate  students  eligible  for 


scholarships  must  be  at  feeder  schools  and 
must  have  signed  statements  that  they  are 
interested  in  health  professions  or  nursing 
careers. 

In  the  absence  of  public  comment,  the 
following  defmitions  will  be  retained  as 
proposed: 

Definitions 

"Black"  means  a  person  having 
origins  in  any  of  the  black  racial  groups 
of  Africa. 

"Hispanic"  means  a  person  of 
Mexican,  Puerto  Rican,  Cuban.  Central 
or  South  American  or  other  Spanish 
culture  or  origin,  regardless  of  race. 

"American  Indian  or  Alaskan  Native" 
means  a  person  having  origins  in  any  of 
the  original  peoples  of  North  America, 
and  who  maintains  cultural 
identification  through  tribal  affiliation  or 
community  recognition. 

Defmitions  listed  above  are  contained 
in  Directive  No.  15  of  Office  of 
Management  and  Budget  Circular  No. 
A^6,  dated  May  3, 1974. 

"Native  American"  as  defined  in 
Public  Law  101-527.  means  American 
Indian,  Alaskan  Native,  Aleut,  or  Native 
Hawaiian. 

"Minority"  with  respect  to  faculty, 
refers  to  Blacks,  Hispanics,  Native 
Americans,  Filipinos,  Koreans.  Pacific 
Islanders,  and  Southeast  Asians  whose 
percentage  among  the  total  supply  of 
practitioners  in  the  applicable  health 
profession  is  below  that  group's 
percentage  in  the  total  population. 

One  commenter  supported  the 
proposed  funding  preference  for  funding 
of  schools  of  allopathic  medicine, 
osteopathic  medicine  and  dentistry 
ahead  of  other  eligible  institutions.  Two 
commenters  objected  to  this  funding 
restriction.  Based  on  the  Congressional 
committee  report  language  which  directs 
funding  of  these  schools  in  the  absence 
of  full  funding,  the  Department  has 
retained  the  funding  preference  as 
proposed: 

Funding  Preference 

A  funding  preference  means  funding  of  a 
specific  group  of  approved  applications 
ahead  of  other  categories  of  applications. 
Because  of  limited  funding,  in  fiscal  year 
1991,  preferential  funding  will  be  accorded  to 
schools  of  medicine,  osteopathic  medicine 
and  dentistry.  This  responds  to  the  concern 
expressed  in  Congressional  committee  report 
language  regarding  the  need  to  target  monies 
toward  programs  that  are  focused  on  primary 
care.  This  funding  preference  will  not  affect 
the  statutory  requirement  that  30%  of  the  SDS 
funds  shall  be  made  available  to  schools 
agreeing  to  expend  the  grants  only  for  nursing 
scholarships. 

One  comment  related  to  the  exclusion 
of  all  Asian  students  from  the 
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calculation  of  underrepresented 
minority  enrollment  in  implementing  the 
statutory  special  consideration.  Tliis 
exclusion  was  based  on  lack  of  national 
data  on  the  Asian  subgroups.  The 
commenter  urged  the  Department  to 
obtain  national  data  on  Uiese  subgroups 
in  the  near  future.  We  agree  with  this 
suggestion  and  will  consider  any  future 
opportunity  to  do  so.  The  methodology 
will  be  retained  as  follows: 

Methodology  for  Implementing  the  Statutory 
Special  Consideration 

In  accordance  with  the  statute,  a  special 
consideration  will  be  given  to  eligible  schools 
with  an  underrepresented  minority 
enrollment  that  exceeds  the  nabonal  average 
for  its  particular  discipline. 

For  purposes  of  determining  eligibility  of  a 
school  of  medicine,  osteopathic  medicine  and 
dentistry  for  the  special  consideration, 
Asians  will  not  be  included  in  the  definition 
of  underrepresented  minorities  for  the  school. 
Although  certain  Asian  subgroups  (i.e. 
Filipinos,  Koreans,  Pacific  Islanders,  and 
Southeast  Asians)  are  considered  to  be 
underrepresented  in  the  health  professions 
and  are  included  as  minorities  for  purposes  of 
program  requirements  relating  to  faculty 
recruitment  and  retention  (see  above), 
national  data  on  these  subgroups  are  not 
available  as  a  basis  for  establishing  national 
average  enrollment  of  underrepresented 
minorities  for  the  disciplines  of  medicine, 
osteopathic  medicine,  and  dentistry. 

For  purposes  of  determining  the  eligibility 
of  nursing  schools  for  the  special 
consideration,  Asians  will  be  included  in  the 
definition  of  underrepresented  minorities 
since  Asians  as  a  whole  do  continue  to  be 
underrepresented  in  nursing. 

For  purposes  of  the  fiscal  year  1991  award 
cycle,  the  national  average  enrollments  of 
Blacks,  Hispanics,  and  Native  Americans  (in 
combination)  are;  For  medicine,  12.3  percent: 
osteopathic  medicine,  6.9  percent;  dentistry, 
14.1  percent;  and  nursing,  16.4  percent 
(nursing  percentage  includes  Asians). 

One  commenter  strongly  supported 
the  proposed  nonstatutory  special 
consideration  for  baccalaureate  nursing 
programs  which  will  be  retained  as 
follows; 

Nonstatutory  Special  Consideration  for 
Baccalaureate  Nursing  Programs 

Among  schools  of  nursing,  additional 
consideration  will  be  given  to  baccalaureate 
programs.  One  of  the  distinguishing  features 
of  baccalaureate  education  is  the  substantial 
focus  on  preparation  for  community  health 
practice.  Training  nurses  for  conununity 
health  practice  is  an  integral  component  of 
the  Department's  access  strategy. 

Two  comments  related  to  the 
proposed  procedures  for  calculating 
scholarship  awards.  One  commenter 
questioned  whether  the  "national 
average"  calculation  for  a  given 
discipline  would  remain  constant  or 
change  each  fiscal  year.  The  national 
average  will  be  based  on  the  most 


recent  data  available  and  may. 
therefore,  fluctuate  on  a  yearly  basis.  A 
second  conunenter  supported  the  award 
of  additional  credit  to  baccalaureate 
nursing  schools  and  to  those 
baccalaureate  schools  with  enrollments 
exceeding  the  national  average  of 
underrepresented  minorities  for  such 
discipline.  The  commenter  requested 
some  examples  to  clarify  how  the 
additional  credit  would  be  applied.  The 
following  examples  are  provided: 

Four  different  schools  (A,B,C,  &  D)  each 
have  10  disadvantaged  students.  The  factor 
by  which  the  award  amount  for  each  school 
is  multiplied  appears  next  to  the  description 
of  the  respective  schooL 


SctK>ol 


School  As  associate  degree  piogtain 
witti  underrepresented  minonty  •nroli- 
ment  below  the  national  average 

SctHXJl  B  =  associate  degree  program 
with  underrepresented  mirxxity  enroll- 
ment atxjve  the  national  average 

School  C=t)accalaore8ie  degree  pro- 
gram wtth  underrepresented  mnofHy 
enrollment  tieiow  tne  national  average.. 

School  0= baccalaureate  degree  pro- 
gram iwith  underrepresented  minonty 
enrollment  above  the  national  average . 


Factor 


10 
20 
20 
40 


The  procedures  for  calculating 
scholarship  awards  will  be  retained  as 
proposed: 

Procedures  for  Calculating  Scholarship 
Awards 

Awards  to  eligible  schools  which  have 
applied  will  be  calculated  by  comparing  the 
enrollment  of  disadvantaged  students  in  each 
eligible  school  with  the  total  enrollment  of 
the  disadvantaged  students  in  all  eligible 
schools.  In  the  case  of  health  professions 
schools,  the  calculation  will  be  made  first  for 
schools  of  medicine,  osteopathic  medicine, 
and  dentistry,  with  awards  limited  to  the  cost 
of  attendance  times  the  number  of  eligible 
disadvantaged  students  at  the  school.  Any 
remaining  funds  will  be  made  available  to 
other  eligible  health  professions  schools. 

A  school  with  an  enrollment  of 
underrepresented  minority  students  which  is 
above  the  nabonal  average  (for  each 
discipline)  will  be  given  double  credit  (i.e..  its 
enrollment  of  disadvantaged  students  would 
be  doubled  for  awarding  purposes).  A 
baccalaureate  nursing  school  will  be  given 
double  credit.  A  baccalaureate  nursing  school 
with  an  underrepresented  minority 
enrollment  above  the  national  average  will 
be  given  quadruple  credit  (i.e.,  its  enrollment 
of  disadvantaged  students  will  be  multiplied 
by  four  for  awarding  purposes). 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
ob|ectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Scholarships  for 


Students  from  Disadvantaged 
Backgrounds  program  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No.  017- 
001-O0474-0)  or  Healthy  People  2000 
(Summary  Report;  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing  OfTice. 
Washington,  DC  20402-9325  (telephone 
(202)  783-3238). 

Additional  Information 

Questions  regarding  programmatic 
information,  policy,  and  technical  and 
business  management  issues  should  be 
directed  to:  Mr.  Bruce  Baggett.  Chief, 
Student  Institutional  Support  Branch, 
Division  of  Student  Assistance,  Bureau 
of  Health  Professions.  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  8-34,  5600  Fishers  Lane. 
Rockville,  Maryland  20657.  telephone: 
(301)443-4776. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Scholarships 
for  Health  Professions  Students  from 
Disadvantaged  Backgrounds  program  is 
93.925.  This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  September  25, 1991. 
Robert  G.  Hannoo, 

Administrator. 

[PR  Doc  91-23566  Filed  »-30-91;  8:45  am] 

BILUNQ  COOC  4iaO-1$-«l 


National  InstitutM  of  Health 

National  Heart  Lung,  and  Blood 
institute;  Meeting  of  the  Clinical  Trials 
Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Trials  Review  Committee. 
National  Heart  l<ung,  and  Blood 
Institute,  November  3-5, 1991,  Savoy 
Hotel,  2505  Wisconsin  Avenue.  NW. 
Washington,  DC  20007. 

The  meeting  will  be  open  to  the  public 
on  November  3,  from  7  p.m.  to 
approximately  8  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  ciurent  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C,  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on 
November  3.  from  approximately  8  pjn. 
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to  10  p.m.,  on  November  4,  from  8  a.m.  to 
6  p.m.,  and  November  5,  from  8  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief. 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute.  Building  31,  room  4A-21, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Committee  members. 

Dr.  David  M.  Monsees,  Jr.,  Contracts. 
Clinical  Trials  and  Training  Review  ' 
Section,  Division  of  Extramural  Affairs. 
National  Heart,  Lwig,  and  Blood 
Institute,  Westwood  Building,  room 
550B,  Bethesda,  Maryland  20892.  [301) 
496-7361,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  September  17, 1991. 
Samuel  C  Rawlings, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-23553  Filed  9-30-91;  8:45  am) 

BILUNQ  CODE  4140-01-«i 


National  Institute  of  Environmental 
Health  Sciences;  Meeting  of  Board  of 
Scientific  Counselors,  NIEHS 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors.  NIEHS. 
October  20-21,  in  Building  101 
Conference  Room,  South  Campus, 
NIEHS,  Research  Triangle  Park.  North 
Carolina. 

This  meeting  will  be  open  to  the 
public  9  a.m.  to  12  noon  on  October  20. 
for  the  purpose  of  presenting  an 
overview  of  the  organization  and 
conduct  of  research  in  the  Laboratory  of 
Cellular  and  Molecular  Hiarmacology. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

\n  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6)  of  title  5  U.S, 
Code  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to  the 
public  on  October  20  from 
approximately  1  p.m.  to  recess  and  on 
October  21  from  9  a.m.  to  adjournment, 
for  the  evaluation  of  the  programs  of  the 


Laboratory  of  Cellular  and  Molecular 
Pharmacology,  including  consideration 
of  personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Executive  Secretary,  Dr.  John 
McLachlan,  Scientific  Director,  Division 
of  Intramural  Research,  NIEHS. 
Research  Triangle  Park,  NC  27709. 
telephone  (919)  541-3205.  FTS  629-3205 
will  furnish  summaries  of  the  meeting, 
rosters  of  committee  members  and 
substantive  program  information. 

Dated:  September  17, 1991. 
Samuel  C  Rawlings, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  91-23554  Filed  9-30-91;  8:45  am) 

BtlXma  CODE  4140-01-M 


National  Center  for  Research 
Resources;  Meeting  of  tti« 
Comparative  Medicine  Review 
Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Comparative  Medicine  Review 
Committee,  National  Center  for 
Research  Resources,  National  Institutes 
of  Health. 

The  meeting  will  be  held  on  October 
17-18. 1991.  at  the  Inn  at  the  Park  Hotel. 
22  South  Carroll  Street,  Madison. 
Wisconsin  53703.  The  meeting  will  be 
open  to  the  public  from  8  a.m.  to  8:30 
a.m.  on  October  18, 1991.  for  a  brief  staff 
presentation  on  the  current  status  of  the 
Comparative  Medicine  Program  and  the 
selection  of  future  meeting  dates. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  October 
17  from  4  p.m.  until  recess  and  on 
October  18, 1991.  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Comparative 
Medicine  Review  Committee. 

Dates  of  Meeting:  October  17-18. 1991. 

Place  of  Meeting:  Inn  At  The  Park.  22 
South  Carroll  Street,  Madison, 
Wisconsin  53703  flTie  Assembly  Suite). 


Open:  October  18 — 8  a.m.-8:30  a.m. 

Closed:  October  17—4  p.m.-Recess; 
October  18 — 8:30  a.m.-Adjoumment 

Mr.  James  J.  Doherty,  Information 
Officer,  National  Center  for  Research 
Resources,  5333  Westbard  Avenue, 
room  10A15,  Bethesda,  Maryland  20892, 
(301)  496-5545,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members  upon  request. 

Dr.  Arthur  D.  Schaerdel,  Scientific 
Review  Administrator  of  the 
Comparative  Medicine  Review 
Committee,  Office  of  Review,  National 
Center  for  Research  Resources,  National 
Institutes  of  Health.  5333  Westbard 
Avenue,  room  10A16,  Bethesda, 
Maryland  20892,  (301)  496-^390,  will 
furnish  substantive  program  information 
upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.306,  Laboratory  Animal 
Sciences,  National  Institutes  of  Health) 

Dated;  September  17, 1991. 
Samuel  C.  Rawlings, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  91-23551  Filed  9-30-91;  8:45  am] 

BIUJNO  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Board  of 
Scientific  Counselors 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Heart,  Lung,  and  Blood  Institute  on 
December  5  and  6, 1991,  National 
Institutes  of  Health,  9000  Rockville  Pike. 
Building  10.  room  7N214.  Bethesda. 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.  on  December 

5  and  from  9  a.m.  to  1  p.m.  on  December 

6  for  discussion  of  the  general  trends  in 
research  relating  to  cardiovascular, 
pulmonary  and  certain  hematologic 
diseases.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provision  set 
forth  in  section  552b(c){6).  title  5.  U.S.C. 
and  section  10{d]  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  1  p.m.  to  adjournment  on  December 
6  for  the  review,  discussion,  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
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Branch,  National  Heart,  Lung,  and  Blood 
Institute,  building  31,  room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  phone  (301)  496-4236. 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  the  Board  members. 

Substantive  program  information  may 
be  obtained  from  Dr.  Edward  D.  Kom, 
Executive  Secretary  and  Director, 
Division  of  Intramural  Research,  NHLBI, 
NIH,  building  10,  room  7N214.  phone 
(301)  496-2118. 

Dated:  September  17, 1991. 
SamiMl  C  Rawlings, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  91-23552  Filed  &-30-ai:  &45  am] 

BtLUNa  CODE  414(M>1-M 


National  Institute  on  Aging;  Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  meetings  of  die 
Biological  and  Clinical  Aging  Review 
Subcommittees  A  and  B,  and  the 
Neurological,  Behavior  and  Sociology  of 
Aging  Review  Subcommittees  A  and  B. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  to  discuss 
administrative  details  and  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  for 
the  review,  discussion,  and  evaluation 
of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  lune  C.  McCann,  Committee 
Management  Officer,  National  Institute 
on  Aging,  Building  31,  room  5/C02, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-9322),  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request. 

Other  information  pertaining  to  the 
meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Subcommittee:  Biological  and 
Clinical  Aging  Review  Subcommittee  B. 

Executive  Secretary:  Or.  James  Harwood, 
Building  31,  room  5C12.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301)  496- 

Dates  of  Meeting:  October  28, 29.  30. 1991. 


Place  of  Meeting:  Marriott  Residence  hm, 
Bethesda.  Maryland  20614. 

Open:  October  28 — 7  pjn.  to  7:30  pjn. 

Closed:  October  29—8:30  a.m.  to 
adjournment  on  Octobter  30. 

Name  of  Subcommittee:  Biological  and 
Clinical  Aging  Review  Subcommittee  A. 

Executive  Secretary:  Dr.  Daniel  Eskinad, 
Building  31,  room  SC12,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892,  (301)  486- 

mjDO. 

Dotes  of  Meeting:  October  7,  8, 1991. 

Place  of  Meeting:  Bethesda  Ramada  Inn. 
Bethesda,  Maryland  20814. 

Open:  October  7 — 7  pjn.  to  7 JO  pjn. 

Closed:  October  8 — 8:30  a.m.  to 
adjournment. 

Name  of  Subcommittee:  Neurological, 
Behavior  and  Sociology  of  Aging  Review 
Subcommittee  A. 

Executive  Secretary:  Dr.  Maria  Mannarino, 
Dr.  Louise  Hsu,  Building  31.  room  5C12, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20882.  (301)  488-9666. 

Dates  of  Meeting:  November  18, 20, 21, 22, 
1991. 

Place  of  Meeting:  Marriott  Residence  Inn, 
Bethesda.  Maryland  20814. 

Open:  November  19 — 7:30  p.m.  to  8  p.m. 

Closed:  November  20—6:30  a.m.  to 
adjournment  on  November  22 

Name  of  Subcommittee:  Neurological, 
Behavior  and  Sociology  of  Aging  Review 
Subcommittee  B. 

Executive  Secretary:  Dr.  Walter  Spieth, 
Building  31.  room  5C12,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892,  (301)  496- 
9866. 

Dates  of  Meeting:  November  17, 18, 19, 
1991. 

Place  of  Meeting:  Bethesda  Marriott — 
Pocks  Hill  Hotel.  5151  Pooks  Hill  Road, 
Bethesda,  Maryland  20814. 

Open:  November  17—8  p.m.  to  8:30  p.m. 

Closed:  November  18 — 8:30  ajn.  to 
adjournment  on  November  19. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866.  Aging  Research.  National 
Institutes  of  Health.) 

Dated:  September  17, 1991. 
Samuel  C  RawUngs, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-23555  Filed  9-30-91;  8:45  am] 

BlUJNa  COOe  4t4*-tV« 


National  Library  of  Medicine;  Meeting 
of  the  Board  of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Library  of  Medicine,  on  November  7  and 
November  8, 1991,  in  the  Board  Room  of 
the  National  Library  of  Medicine, 
Building  38,  8600  Rockville  Pike, 
Bethesda,  Maryland. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  12:45  p.m.  and  from  1:45 
to  4:45  p.m.  on  November  7  and  from 
8:30  a.m.  to  approximately  12  noon  on 
November  8  for  the  review  of  research 
and  development  programs  and 


preparation  of  reports  of  the  Lister  Hill 
National  Center  for  Biomedical 
Commimications.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sec  552b(c)(6),  title  5,  U.S.C, 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  November  7,  from  approximately 
12.45  p.m.  to  1:45  p.m.  for  the 
consideration  of  personnel 
qualifications  and  performance  of 
individual  investigators  and  similar 
items,  the  disclosure  of  which  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

The  Executive  Secretary,  Dr.  Daniel  R. 
Masys,  Director,  Lister  Hill  National 
Center  for  Biomedical  Communications, 
National  Library  of  Medicine,  8800 
Rockville  Pike,  Bethesda.  Maryland 
20894,  telephone  (301)  496-4441,  will 
furnish  summaries  of  the  meeting, 
rosters  of  committee  members,  and 
substantive  program  information. 

Dated:  September  17, 1991. 
Samual  C  RawUugs, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-23356  Piled  9-30-91;  8:46  am) 

BOIINO  COOC  4140-01-M 


National  Center  for  Research 
Resources;  Meeting  of  the  General 
Clinical  Research  Centers  Committe* 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
General  Clinical  Research  Centers 
(GCRC)  Committee,  National  Center  for 
Research  Resources  (NCRR),  October 
22-23, 1991,  Holiday  Inn,  Chevy  Chase, 
5520  Wisconsin  Avenue,  Chevy  Chase, 
Maryland  20815. 

The  meeting  will  be  open  to  the  public 
on  October  22, 1991,  from  11  a.m.  to 
12:30  p.m.  during  which  time  there  will 
be  comments  by  the  Director,  NCRR: 
and  an  update  on  the  GCRC  Program  by 
Dr.  Judith  L  Vaitukaitis,  Acting  Director 
GCRC  Program,  NCRR.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.  Code  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
wrill  be  closed  to  the  public  on  October 
22  from  8  a.m.,  until  11  a.m.,  from  12:30 
p.m.  until  recess,  and  on  October  23 
from  8  a.m.  to  adjournment,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 


49784 


Federal  Register  /  Vol.  56.  No.  190  /  Tuesday.  October  1,  1991  /  Notices 


UMI 


the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  James  J.  Doherty,  Information 
Officer,  NCRR.  Westwood  Building, 
room  I'OAlS,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301) 
496-5545,  will  provide  a  summary  of  the 
meeting,  and  a  roster  of  the  committee 
members  upon  request.  Dr.  Bela  J. 
Gulyas,  Scientific  Review 
Administrator,  GCRC  Committee, 
NCRR,  (301)  402-0627.  will  furnish 
information  on  the  agenda  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.333.  Clinical  Research, 
National  Institutes  of  Health). 
Dated:  September  17, 1991. 
Samuel  C  Rawlings, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-23557  Filed  9-30-91:  8:45  am) 

BIUJNQ  COOC  414(M)1-M 


Public  Health  Service 

Orientation  to  U.S.  Department  of 
Healtti  and  Human  Services  Grants 
and  Contracts  Activities  for  Applicants 
and  Recipients  of  Awards; 
Announcement 

agency:  Office  of  the  Assistant 
Secretary  for  Health.  PHS.  HHS. 
action:  Notice. 

summary:  The  Office  of  the  Assistant 
Secretary  for  Health  is  announcing  a 
training  course,  "Orientation  to  U.S. 
Department  of  Health  and  Human 
Services  Grants  and  Contracts 
Activities  for  Applicants  and  Recipients 
of  Awards,"  which  will  be  presented 
eight  times  at  locations  around  the 
country  during  FY  1992.  Complete 
information  as  to  locations  and  dates  is 
provided  below  under  SUPPLEMENTARY 
INFORMATION. 

DATES:  To  receive  consideration  for  a 
particular  course  session,  applications 
must  be  received  by  the  close  of 
business  on  the  deadline  date  specified 
under  SUPPLEMENTARY  INFORMATION 
below. 

SUPPLEMENTARY  INFORMATION: 

Course  Title 

"Orientation  to  U.S.  Department  of 
Health  and  Human  Services  Grants  and 
Contracts  Activities  for  Applicants  and 
Recipients  of  Awards." 

Course  Description 

This  is  a  2-day  course  which  is 
designed  to  provide  applicants  for  and 
recipients  of  HHS  grants  and  contracts  a 
better  understanding  of  the  procedures 
and  expectations  in  applying  for  funding 


and  administering  an  award  from  HHS. 
Day  one  of  the  course  concentrates  on 
the  grants  process:  day  two  is  devoted 
to  contracting.  Students  will  be  provided 
with  a  broad  overview  of  conducting 
business  with  HHS  including:  How  the 
Department  is  organized;  when  the  grant 
or  contract  mechanism  is  used:  how  the 
HHS  contracts  and  grants  processes  are 
structured;  how  to  identify  grant  and 
contract  funding  opportunities;  how  to 
submit  effective  proposals;  and  how  to 
properly  administer  a  contract  or  grant 
once  it  has  been  awarded. 

Target  Popuiation 

Grant  and  contract  staff  of 
organizations  which  are  presently  doing 
business  with  HHS  or  which  plan  to 
submit  applications  for  grants  or 
proposals  for  contracts.  The  course  is 
intended  for  staff  who  are  inexperienced 
with  the  grant  and  contract  mechanisms. 


Dates 


Locations 


Application 
deadlines 


1991 

nta.Gi 
fcvrile.  I 

1992 


Nov.  18-19 

Atlanta,  GA 

October  10. 

Dec.  4-5 

Rockvrile.  MO 

October  10 

Jen.  27-28 

San  Diego.  CA 

DaMas,  TX 

October  10 

Mar.  18-19 

October  10 

May  18-19 

San  Francisco, 
CA. 

Rockville.  MD 

Boston.  MA 

Marcti  10 

Jun.  15-16 

March  10 

Jul.  13-14 

March  10 

Aug.  10-11 

Ctitcago,  IL 

March  10. 

All  courses  will  be  held  from  8:30  a.m. 
to  5  p.m.  both  days. 

Selection  will  be  made  on  a  first- 
come,  first-served  basis.  Early 
application  is  encouraged,  as  these 
offerings  are  filled  rapidly. 

Course  Outline 

Dayl 

Introduction  to  HHS  Assistance 
(Grants/Cooperative  Agreements)  and 
Acquisition  (Contracts) 

HHS  Mission  and  Organizational 
Structure;  Assistance  vs.  Acquisition 
(The  Federal  Grant  and  Cooperative 
Agreement  Act):  HHS  Grant  and 
Contract  Expenditures  and  Recipients; 
Introduction  to  Types  and  Purposes  of 
HHS  Grants;  Roles  of  HHS  Grants  and 
Program  Management  Staff. 

Seeking  and  Applying  for  HHS  Grants/ 
Cooperative  Agreements 

Sources  of  Information; 
Understanding  Program 
Announcements;  The  Application 
Package;  The  Complete.  Effective 


Application;  Competition  and  Objective 

Review. 

Negotiation  and  Award  Process  for 

Grants/Cooperative  Agreements 

Cost  Analysis  and  Preaward  Review; 
Negotiating---Clarifying  and  Revising 
Proposed  Activities;  Funding  Outcomes; 
Contents  of  a  Grant  Award  Document; 
General  and  Special  Conditions. 

Grant/Cooperative  Agreement  Post- 
Award  Issues  and  Concerns 

Monitoring;  Audit;  Appeals;  Progress 
Reports:  Drawdowns;  Financial  Status 
Reports;  Grant  Budget  Control;  Cost 
Principles  and  Unallowable  Costs; 
Purchasing:  Property  Management. 

Day  2 

Seeking  HHS  Contracts 

Identifying  HHS  Contracting 
Opportunities:  The  Legal  Framework  of 
HHS  Contracting;  Small  Business 
Contracting  Programs;  Roles  of  HHS 
Contracting  and  Project  Staff. 

Responding  to  Contract  Solicitations 

Small  Purchases — $25,000  or  Less; 
Purchases  Greater  Than  $25,000; 
Preparing  the  Technical  Proposal; 
Preparing  the  Business  Proposal. 

Proposal  Submission.  Contract 
Negotiation,  and  Award 

Proposal  Submission  and  Evaluation; 
Negotiation  and  Award. 

Contract  Administration 

Initial  Contract  Administration  Steps; 
Significant  Contract  Administration 
Concerns.   • 

Class  Size 

Limited  to  30  participants  per  session 
to  maximize  interaction  and  only  one 
individual  per  institution,  per  session. 

Attendance 

Those  accepted  will  be  expected  to 
attend  both  days  of  the  course.  A 
Certificate  of  Attendance  will  be  issued 
to  all  participants  who  attend  for  both 
days. 

Cost 

There  will  be  no  charge  for  this 
course.  Travel  and  accommodations  will 
be  the  responsibility  of  participants. 

Notification  of  Applications 

Applicants  selected  will  be  notified  of 
their  acceptance  and  provided  with 
information  on  the  exact  location  of 
courses  and  suggested  accommodations. 
Persons  not  selected  will  not  be  notified. 

To  Apply:  Submit  a  letter  on  the 
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employing  organization's  letterhead 
which  provides  the  following 
information:  Name  of  applicant; 
Employing  organization:  name,  address, 
and  telephone  number.  Position  title  of 
applicant;  Years  of  experience  with 
HHS  grants,  contracts,  or  both;  Principal 
area  of  interest  (grants,  contracts,  or 
both);  Reason  for  wanting  to  take  this 
course  (100  words  or  less);  Course 
session  desired. 

Send  Letter  of  Application  to:  Training 
Coordinator,  Grants  Policy  Branch. 
Division  of  Grants  and  Contracts.  Office 
of  the  Assistant  Secretary  for  Health. 
HHS,  room  17A-45,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville.  Maryland 
20857. 

Dated:  September  20. 1991. 
Anthony  L  Itteilag. 

Deputy  Assistant  Secretary  for  Health 

Management  Operations. 

[FR  Doc.  91-23532  Filed  9-30-91;  8:45  am] 

■ILUNO  COOC  4t«»-17 


National  Toxicology  Program; 
Chemicals  (7)  Nominated  for 
Toxicological  Studies;  Request  for 
Comment* 

•UMMARV:  The  National  Toxicology 
Program  (NT?)  is  soliciting  public 
comments  on  seven  chemicals 
nominated  for  toxicological  studies. 
These  comments  will  assist  the  NTP  in 
making  informed  decisions  about 
whether  to  perform  toxicological  testing 
of  these  chemicals. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Victor  A.  Fung.  Chemical  Selection 
Coordinator.  National  Toxicology 
Program,  room  2B55,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-3511. 

SUPPLEMENTARY  INFORMATION:  The  NTP 

Chemical  Evaluation  Committee  (CEC) 
is  composed  of  representatives  from  the 
agencies  participating  in  the  NTP.  As 
part  of  the  chemical  selection  process  of 
the  National  Toxicology  Program, 


nominated  chemicals  which  have  been 
reviewed  by  the  CEC  are  published  in 
the  Federal  Register  with  request  for 
comment.  The  purpose  is  to  encourage 
active  participation  in  the  NTP  chemical 
evaluation  process,  thereby  helping  the 
NTP  to  make  more  informed  decisions 
as  to  whether  to  select  defer  or  reject 
chemicals  for  toxicology  study. 
Comments  and  data  submitted  in 
response  will  be  reviewed  by  NTP 
technical  staff  for  use  in  the  further 
evaluation  of  the  nominated  chemicals. 
The  NTP  chemical  nomination  and 
selection  process  is  summarized  in  the 
Federal  Register,  April  1981  (46  FR 
21828).  and  also  in  the  NTP  FY  1990 
Annual  Plan,  pages  13-15. 

On  August  8, 1991,  the  CEC  met  to 
evaluate  seven  chemicals  nominated  to 
the  NTP  for  toxicological  studies.  The 
following  table  lists  the  chemicals,  their 
Chemical  Abstract  Service  (CAS) 
registry  numbers,  and  the  types  of 
toxicological  studies  recommended  by 
the  CEC. 


Chemical 


CAS 
Registry  140. 


CommittM  racommendationa 


1 .  Acetyl  fributyl  cttrate....„ , 

2.  Benzophenone 

3.  Benzyttnmettiytammonium  ctiloride.... 

4.  N-(3-ct)laroaMyl)he)(am)niufn  chloride . 

5.  l,2,3,4-butanetetra-cartx>xylic  acld...~ 

6.  Halazone - 

7.  Pentaerytttfitol  triacrylate „ .^ 


77-e&-7 
119-61-9 

56-93-9 
4080-31-3 
1703-68-8 

80-13-7 
3524-68-3 


Deter. 

Toxicity.  Carcirwgentcity,  Teratogenicity. 

Toxicity  (Including  neurotoxicity),  Carcinogenicity,  Teratogentdfy. 

Defer. 

Toxicity,  Reproductive  and  developmental  eftedt. 

No  testing. 

Chemical  disposition  and  metabolism,  Caranogentdty. 


Four  of  the  seven  nominated 
chemicals  were  previously  tested  in 
Salmonella  by  the  NTP.  Three  of  these 
chemicals  (benzophenone. 
benzyltrimethylammonium  chloride,  and 
pentaerythritol  triacrylate)  were  found 
to  be  nonmutagenic,  and  the  fourth 
chemical  (halazone)  was  mutagenic  in 
this  assay.  Another  chemical,  1,2,3,4- 
butanetetracarboxylic  acid,  has  been 
selected  by  NTP  for  testing  in 
Salmonella.  The  NTP  has  performed 
chemical  disposition  studies  on  N-(3- 
chloroalMJhexaminium  chloride. 

The  CEC  deferred  two  chemicals. 
Acetyl  tributyl  citrate  was  deferred  in 
order  to  retrieve  information  on 
unpublished  toxicology  studies  which 
have  been  conducted,  are  in  progress,  or 
are  in  the  planning  stages. 

In  their  evaluation  of  the  other 
deferred  chemical,  N-(3- 
chloroallyI)hexaminium  chloride,  the 
CEC  expressed  a  strong  interest  in 
carcinogenicity  testing  of  this  chemical 
based  on  its  widespread  use  and 
potential  for  human  exposure.  However, 


the  CEC  deferred  recommending  N-(3- 
chloroallyl)hexaminium  chloride  for 
NTP  testing  because  the  EPA  is 
currently  evaluating  the  chemical  as  a 
part  of  a  re-registration  process  of 
pesticides.  In  addition,  the  CEC  was 
informed  that  industry  was  planning  to 
conduct  oncogenicity  studies  in 
accordance  with  EPA  guidelines.  NTP 
staff  will  keep  the  CEC  informed  of  the 
status  of  the  chemical  at  the  EPA. 

The  NTP  is  also  soliciting  public 
comments  on  trimethylolpropane 
triacrylate  (CAS  Number  15G25-89-5). 
The  CEC  had  reviewed  this  chemical  on 
March  13, 1991,  and  recommended  it  for 
chemical  disposition,  carcinogenicity, 
and  reproductive  and  developmental 
effects  studies.  However,  in  a  previous 
notice  published  in  the  Federal  Register. 
May  7. 1991  (56  FR  21169)  to  solicit 
information  on  the  chemical,  the  name 
of  this  chemical  was  incorrectly  listed 
as  "trimethylolpropane."  The  correct 
name  is  trimethylolpropane  triacrylate. 

Interested  parties  are  requested  to 


submit  pertinent  information  on  all  of 
the  nominated  chemicals.  The  following 
types  of  data  are  of  particular  relevance: 

(1)  Modes  of  production,  present 
production  levels,  and  occupational 
exposure  potential; 

(2)  Uses  and  resulting  exposure  levels, 
where  known; 

(3)  Completed,  ongoing  and/or 
planned  toxicologic  testing  in  the  private 
sector  including  detailed  experimental 
protocols  and  results,  in  the  case  of 
completed  studies; 

(4)  Results  of  toxicological  studies  of 
structurally  related  compounds. 

Please  submit  all  information  in 
writing  by  October  31, 1991,  to  Dr.  Fung. 
Any  submissions  received  after  the 
above  date  will  be  accepted  and  utilized 
if  possible. 

Dated:  September  24, 1991. 
Kenneth  Olden. 

Director,  National  Toxicology  Program. 
[FR  Doc.  91-23558  Filed  9-30-91:  8:45  am) 
■HXifM  COOC  4140-«1-M     . 
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DEPARTMENT  OF  HOUSIMG  AND 
URBAN  DEVELOPMENT 

0^c«  of  Administration 

lOocket  No.  N-«1-33211 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCr:  Office  of  Administration,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

AOOflESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 
Fon'FinrrHER  information  contact: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington.  DC  20410. 


telephone  (202)  706-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  followmg 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
Office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Aulkority:  Section  3S07  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  seclion  7(d]  of 
the  Department  of  Housing  and  Urban 
DevelopTnent  Act.  42  U.S.C.  3535(d). 

Dated;  September  18. 1991. 

|ohn  T.  Murphy. 

Director.  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Evaluation  of  Fair  Housing 
Initiative  Testing  Program. 

Office:  Policy  Development  and 
Research. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
primary  purpose  of  the  evaluation  is  to 
assess  the  impacts  of  the  existing 
guidelines  on  the  compliant 
investigation  activities  Private  Fair 
Housing  Groups  (PFHGs)  and  in  the 
probating  value  of  testing  evidence.  In 
addition,  the  evaluation  will  address  the 
acceptability  of  the  guidelines  to  PFHGs 
and  to  other  interested  parties. 

Form  Number:  None. 

Respondents:  Federal  Agencies  or 
employees,  non-profit  institutions  and 
small  businesses  or  organizations. 

Frequency  of  Submission:  One-Time. 

Reporting  Burden: 


Numt)ef  of 
respondents     ^ 

Frequency 
of  response     ^ 

Hours  per 
response 

= 

Burden 
tiours 

formation  collection 

367 

1 

162 

595 

f 

Total  Estimated  Burden  Hours:  595. 

Status:  New. 

Contact:  John  Coering,  HUD,  (202) 
708-3700;  Jennifer  Main.  OMB,  (202)  395- 
6880. 

Dated:  September  16, 1991. 
JFR  Doc.  91-23541  Filed  9-30-81;  8:45  amj 

BtLUNG  CODE  421I>^-M 


(Docket  No.  11-91-3322] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-^0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 


information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal  (6)  how  frequendy  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.SC  3535(d). 
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Dated:  September  20. 1991. 
John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Evaluation  of  Resident 
Management  in  Public  Housing. 

Office:  Policy  Development  and 
Research. 


II 


Description  of  The  Need  For  the 
Information  and  Its  Proposed  Use: 
Data  are  being  collected  as  part  of  a 
Congressionally  mandated  evaluation 
of  Resident  Management  in  Public 
Housing.  Data  will  focus  on  the 
emerging  resident  management 
corporations  (RMCs)  and  will  include 
interviews  with  RMCs  and  housing 
authority  officials,  surveys  of  public 


housing  residents,  file  reviews, 
property  inspections,  and  focus 
groups. 

Form  Number:  None. 

Respondents:  Individuals  or  households. 
State  or  Local  Governments  and  non- 
profit institutions. 

Frequency  of  Submission:  One-time. 

Reporting  burden: 


Number  of 
respondents 


Frequency 
0)  response 


Hours  per 
response 


Burden 

hours 


Information  Collection . 


218 


193 


Total  Estimated  Burden  Hours:  193. 

Status:  Reinstatement. 

Contact-  Paul  Gaton,  HUD,  (202)  708- 

3700,  leonifer  Main,  OMB,  (202)  395- 

6880. 

Dated:  September  20. 1991. 
(FR  Doc.  91  23542  Filed  9-30-91;  8:45  am) 
mxiNa  cooc  42io-oi-m 


(Docket  No.  N-91-3323) 

Submission  of  Proposed  Information 
Collection  to  OMB  . 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be    . 
sent  to:  Jennifer  Main,  OMB  Deslt 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 


Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworlc  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 


Numt>er  of 
respondents 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  September  19, 1991. 
Kay  Weaver, 

Acting  Director,  Information  Policy  and 
Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Information  Request  to  the 
Owners  and  Managers  of  all  HUD- 
assisted  housing  in  the  Boston 
Metropolitan  Statistical  Area, 
pursuant  to  section  II.A  of  the  March 
11, 1991,  Consent  Decree  Entered  in 
NAACP,  Boston  Chapter  v.  Kemp. 

Office:  General  Counsel. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  In 
order  for  HUD  to  implement  section 
II.A  of  the  March  11, 1991,  consent 
decree  entered  in  NAACP,  Boston 
Chapter  v.  Kemp,  it  must  require 
owners  and  managers  of  HUD- 
assisted  housing  to  provide  certain 
information  to  the  Boston  Opportunity 
Clearing  Center. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households,  businesses  or  other  for- 
profit,  non-profit  institutions  and 
small  businesses  or  organizations. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Frequency 
of  response 


Hour  per 
response 


Burden 
hours 


Information  ooHection.. 
Recordkeepirtg „... 


404 
404 


.25 
.08 


606 
32 


Total  Estimated  Burden  Hours:  638. 
Status:  New. 


Contact-  Linda  G.  Kat2,  HUD,  (617)  565- 
5126,  Jennifer  Main,  OMB,  (202)  395- 
7285. 


Dated:  September  19. 1991. 
[FR  Doc.  91-23543  Filed  9-30-91: 8:45  am] 

BNJJNO  COOC  4210-01-4I 
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[Docket  No.  N-91-33241 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADOAESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Jennifer  Main.  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  75h  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 


toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  incJuding  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 


(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3S07;  Section  7(d)  of 
the  Department  of  Houung  and  Urban 
Development  Act.  42  U.S.C.  35a5(d). 

Dated:  September  23. 1991. 

John  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  for  Designation  as 
Fee  Personnel. 

Office:  Housing. 

Description  of  the  Need  for  The 
Inforntation  and  its  Proposed  Use: 
This  is  an  application  for  fee 
personnel  designation  to  perform 
appraisals  or  inspections  in 
connection  with  mortgage  insurance 
or  loan  guaranty  on  HUD/VA 
properties. 

Form  Number:  HUD-92563 

Respondents:  Individuals  or  households. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


fJumtjef  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Form  HUD-92563... 


1.700 


850 


Total  Estimated  Burden  Hours:  850. 

Status:  Extension. 

Contact:  Larry  D.  Toler,  HUD,  (2021  706- 

272a  Jennifer  Main  OMB,  (202)  39&- 

6880. 

Dated:  September  23. 1991. 
IFR  Doc.  91-23544  Filed  9-30-91;  8:45  am) 

BILUNQ  CODE  «210-01-M 


(Docket  No.  N-91 -33251 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soHciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 


Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (8)  how  frequently  information 
subinissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 


submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Departnjent. 

AuAority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.&C.  3507:  section  7(d]  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535{dJ. 

Dated:  September  24. 1991. 
John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OxMB 

Proposal:  Form  HUD-50060.  Transmittal 
of  Form  HUD-500058. 

Office:  Public  and  Indian  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Form  HUD-50060,  allows  the 
Department  to  establish  appropriate 
management  control  procedures  to 
assure  complete  and  accurate 
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reporting  of  information  contained  on 
the  Form  HUD-50058  submittals.  The 
form  provides  a  means  for 
determining  whether  Public  Housing 
Agencies/Indian  Housing  Authorities 
(PHAs/IHAs)  are  submitting  data  to 


HUD's  Multifamily  Tenant 
Characteristic  System  (MTCS) 
contractor.  It  aggregates  projects  (on 
one  form)  and  provides  a  vehicle  for 
geographically  clustering  projects 
within  one  PHA/IHA. 


Form  Number  HTJD-50080. 
Respondents:  State  or  Local 

Governments. 
Frequency  of  Submission:  Monthly. 
Reporting  Burden: 


Number  of 
rMpondents 


Fraqusncy 

0(1 


Hours  par 


Burdw 
hours 


Form  HUO-50060.. 


3.300 


.05 


1.1S6 


Total  Estimated  Burden  Hours:  1.155. 
Status:  Reinstatement. 
Contact:  Ear!  Simons.  HUD,  (202)-0744. 
Jennifer  Main,  0MB,  (202)  395-6880. 

Dated:  September  24. 1991. 
(FR  Doc.  91-23545  Filed  »-30-91;  8:45  am]  ' 

BIUJNO  CODE  4210-ei-M 


Submission  of  Proposed  Information 
Coiiection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comment  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 


Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

SUPPt^MENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  a* 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  September  24. 1981. 
John  T.  Murphy. 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal  Tenant  Data  Summary. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
revised  Form  HUD-50058,  Tenant/ 
Homeowner  Data  Summary,  reflects 
an  effort  to  upgrade  the  quality  of 
data  received  from  Public  Housing 
Agencies  (PHAs)  and  Indian  Housing 
Authorities  (IHAs).  Based  on 
experience  in  obtaining  tenant  data 
simmiary  information,  the  form  has 
been  reformatted  and  data  elements 
modified  to  more  accurately  assess 
the  demographic,  ethnic  and  economic 
character  of  PHA/IHA  residents. 

Form  Number  HUD-50058. 

Respondents:  State  or  Local 
Ciovemments. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Number  of 

* 

Frequency 
of  response 

X 

Hours  per 
responee 

= 

Burden 
hours 

resporvlents 

Form  HUO-5005e 

3.300 

1 

484 

1.597.200 

Total  Estimated  Burden  Hours: 

1,597,200. 
Status:  Reinstatement 
Contact:  Earl  Simons,  HUD,  (202)  708- 

0744;  Jennifer  Main,  OMB,  (202)  395- 

6880. 


y 

}:Se] 


Dated:  September  24, 1991. 

|FR  Doc.  91-23546  Filed  9-30-91;  8:45  am] 
BHXNM  CODE  421(M>1-M 


[Docket  No.  N-91-3327] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Jennifer  Main,  OMB  Desk  Ofilcer,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 


submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  September  25. 1991. 

John  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Environmental  Review 
Procedures  for  Community 


Development  Block  Grant  Programs 
and  Related  Housing  Assistance 
Programs. 

Office:  Community  Planning  and 
Development. 

•  Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
HUD  legislation  required  grantees  to 
submit  requests  for  release  of  funds 
and  certify  full  compliance  with  the 
National  Environmental  Policy  Act 
and  related  environmental  laws  using 
the  procedures  of  24  CFR  part  58. 
Grantees  must  also  maintain  public 
records  for  each  project's  compliance 
with  24  CFR  part  58. 

Form  Number:  HUD  7015.15. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Houfs  per       _ 
response       ~ 


Burden 
hours 


Information  collection.. 
Recordkeeping 


3,000 
6.000 


.70 
1 


.60 

.40 


1.260 
2.400 


Total  Estimated  Burden  Hours:  3.660. 

Status:  Reinstatement. 

Contact:  Charles  E.  Thomsen,  HUD  (202) 

708-2810.  Jennifer  Main.  OMB,  (202) 

395-6880. 

Dated:  September  25, 1991. 
(FR  Doc.  91-23547  Filed  9-30-91;  8:45  am) 

8IUJNG  COOe  4310-01-M 


Office  of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-91-3320;  FR-3164-M-01] 

Special  Purposes  Grants: 
Announcement  of  Funding  Awards 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 

action:  Announcement  of  funding 
awards. 

summary:  Under  the  Departments  of 
Veterans  Affairs  and  Housing  and 
Urban  Developments  and  Independent 
Agencies  Appropriations  Act  ("the 
Act").  (Pub.  L  101-570).  $54.25  million 
was  appropriated  for  62  Special  Purpose 
Grants  to  fund  various  activities.  The 


purpose  of  this  document  is  to  announce 
the  names  and  addresses  of  award 
recipients  and  the  amount  of  the  awards 
to  be  used  for  activities  as  specified  in 
the  Act. 

for  further  information  contact: 
Michael  Levine.  Acting  Director, 
Development  Grants  Division. 
Department  of  Housing  and  Urban 
Development.  470  L'Enfant  Plaza,  room 
3201,  Washington.  DC.  20024. 
Telephones:  Voice.  (202)  755-4961;  TDD. 
(202)  708-4594.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  Under 
the  1991  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act,  (Pub.  L  101-570). 
$54.25  million  was  appropriated  for  62 
Special  Purpose  Grants  to  fund  various 
activities  as  specified  in  the  Act. 
Grantees  include  States,  units  of  general 
local  government,  and  nonprofit 
corporations. 

The  Office  of  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner  in  the  Department  of 
Housing  and  Urban  Development  was 
given  responsibility  for  administering 
the  grants.  In  February,  the  Department 


transmitted  an  invitation  for  application 
to  each  designated  recipient  of  a  Special 
Purpose  Grant.  In  response,  the 
Department  has  received  applications 
for  60  of  the  62  grants  to  date.  The 
Department  has  reviewed  incoming 
applications  for  conformance  with 
Appropriations  Act  instructions  and 
other  applicable  federal  restrictions 
including,  but  not  limited  to, 
requirements  related  to  equal 
opportunity,  environment,  and  grant 
administration.  For  48  applications 
approved  to  date,  the  Department  has 
transmitted  notification  letters  to  the 
Grantees,  along  with  HUD  executed 
Grant  Agreements  for  Grantee 
execution.  The  remaining  14  awards  will 
occur  upon  HUD  completion  of 
application  review  and  approval. 

The  awards  listed  below  for  Bay  City, 
Michigan  and  Peoria.  Illinois  are  subject 
to  increase  up  to  their  appropriated 
levels  of  $769,000  and  $3,000,000. 
respectively,  upon  additional 
documentation  and  HUD  approval  tor 
the  unfunded  portions  of  grants.  The 
Department  is  publishing  details 
concerning  the  recipients  of  the  48 
approved  awards  below: 


UMI 
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Funding  redpwnU 


Progran 


Affloynl 


City  of  La\wrence,  Lawrenca,  UA  OIMO 

Crty  of  Barre.  Barre,  VT  05641 

Bedford  Stuyvesant  Restoration  Corporation,  1368  Fulton  Sfevot,  Brooh- 
►yn,  NY  11216. 

Borough  of  Witx«)er,  Wmdber,  PA  15963 _ 

Borough  o(  Bamesboro.  Bamesboro,  PA  15714 „ _ „... 

Phitadetph«  Developro«n(  Partnership,  PhiladelpMa,  PA  19107 

Town  of  New  Haven,  New  Haven,  WV  25265 

Crty  of  Ointon,  Clinlorv  TN  37716 _ 

City  of  East  Cleveland,  East  Oeweiand.  OH  441 12 

City  of  OevelBnd.  Oeveland.  OH  44114 

Ointon  Township,  Clinton,  Ml  46044 

Village  of  Ford  Heighis.  Ford  Hetghts.  IL  60411  .„„ 

City  of  Omaha,  Omaha.  NE  68183 

City  of  Omaha,  Omaha,  NE 

City  of  Tulsa,  Tulsa,  OK  74103.. 

City  of  Ottumwa,  Ottumw*.  lA  5250t 

City  of  Ogden,  Ogden,  UT 

State  of  IJtah,  Salt  Uke  City,  UT  84114 _ 

Stevens  County,  Colville,  WA  99114. „ 

Paulter  Senior  Center.  Ctarhston.  WA  9B409.. 
Oty  of  Spokane.  Spokane,  WA  99201 _ 


Pubkc  Safety  Equipmertt 

Rehabimation  and  Acguisllion  of  Highgate  apartments.. 
Capital  repair   oevetocfrteot  o<  wr>olly-owr>ed  housing 
pany  community  pianrwig  an(t  program  review. 

Wlndber  flecreation  Park— ™_..™„._.„...™....... 

Bomes  Memorial  Park _ 

Capacity  buikhng  work  with  coniMunity  dovatopwonl  ccrpotattowa- 

Youth  ar>d  community  canlar _ _ 

Infrastnjcture  improvements __ _„ _. 

Helen  Brown  Senior  Center 


Murtis  Tayky  Center  substance  abuse  program.. 

Newport  Apfirtments  drug  ekmmation 

Water  system  study _ _....„.™..... 

Charles  Drew  heatth  care  expanskxt 

Comptetion  of  paralyTed  veterans  center 

Vernon  Mamr  arx]  Mommg  Star  housing  projects . 

DerrxAtion  o<  <M  MorreU  «!• .___ 

Housir>g  rehabilitation 

Utah  revolving  loan  furxJ 

Tn-County  health  distnct  handtoapped  access .. 
PauNer  Senior  Center  expansion 


address  ky$h 


City  of  Seattle,  Seattle,  WA  96104.. 


CHy  of  Newark.  Newark.  NJ  07012. 

Oty  of  Tacoma,  Tacoma,  WA  98402 

City  of  Cleveland.  Cleveland,  OH  44114. 
West  Valley  Crty,  West  Valley  City,  UT  84119.. 

City  of  Siou)i  City.  Skxoi  Oty.  lA  51102 

Oty  of  Fon  Myers,  Fort  Myers,  FL  33002..... 

City  of  Lynn,  Lynn.  MA  01901 

City  of  Waterloo,  Waterkx).  lA  50703 . 

City  of  Fainnont.  Manon  Cty,  WV  26554 _ 

City  of  North  Miami  Beach,  North  Miami  Beach,  FL  33162 

State  of  Louisiana.  Department  of  Health  and  Hospitals,  Office  of  PubNc 
Heatth,  New  Orleans,  LA  70160. 

Borough  of  Conshohocken,  Conshohocken.  PA  19428 » 

City  of  Philadelphia,  Philadelphia.  PA  19107 

Universrty  of  Arkansas,  Fayetteville,  AR  72701  ..___.................„..._ 

City  of  New  Orleans,  New  Orleans,  LA  70112 

City  of  New  Orleans,  New  Orleans,  LA  70112 - _. 

City  of  Conr>munrty  of  Kohala,  County  of  Hawaii,  HI  96720 

City  of  Bay  City,  Bay  City,  Ml  48706 

City  of  Peona,  Peona  Co,  IL  60604 

Riverside  County,  Probation  Departments.  Riveralda.  CA  92502 


Infrastnxture  and  non-profit  capadty  buHcMng  piograw  to 

incorna  buMing  cns«. 
Central  area  neighfoortiood.  k>w-income  housing  and  economic  develop- 

menL 
Kfueger-Scon  mansion  senkx  citizen  awptoywwrtt  and  social 

center. 
HHItop  neighborhood,  low-mcome  housing  and  economic  development 

Karamu  Theater  project 

Infrastructure  development „ _.._„. __. 

Site  work  related  to  economic  development 

Success  Through  Acaderrvc  and  Recreational  Support 

Rehabilrtation  of  OW  Post  Office _ _ _.. 

Rath  packing  plant  astwslos  rerrx^val  arid  site  clearir«g 
Refurbish  and  renovate  communrty  humanities  and 

Performing  arts  and  cultural  center ___..„._. 

Infrastructure  development _„.......„... 


Conshohocken  urban  renewal  project . 
Ground  subsidence  in  Roxborough . 


City  of  New  Orleans.  New  Orleans,  LA  701 12 _ 

University  of  New  Orleans,  New  Orleans,  LA  70418 

New  Freedom  Theater,  Irx:.,  Philadelphia,  PA  19121 

Marshall  County,  Marshall  County,  TN  37902 _ 

Ark-Tex  Council  of  Governments,  Texarkana.  TX  75505.. 
City  of  Chicago,  Chicago,  IL  60604 


Total. 


Community  preventive  health  care  insurance .... 

Neighborhood  economc  improvements — — 

MIratwau  apartments  and  teaming  center.. 

Environmental  impact  statement 

Improvements  to  a  Commurvty  Center 

Relocation  ol  residents  ol  Southtown  area 

Twm  Pines  Ranch  residential  treatment  program  expansion  tot  high  riik 

juvenile  offenders. 

Elderly  housing  rehabilitatton 

Developn^nt  ol  the  National  Center  for  the  RavKaNzatlon  of  CanUi  CWaa 

New  Freedom  Theatre  revitakzation 

Conversion  o(  existing  school  building 

Housing,  community  and  ecorwric  development 

BickerdAe  Redevelopment  Coporation  lor  the  RahatMNalton  of  Housing 

for  Rental  to  Low-Income  Tenants. 


S585.000 

500.000 

1.000.000 

800,000 

975000 

250,000 

700.000 

195.000 

197,000 

50.000 

30,000 

1.110.000 

200,000 

500,000 

2.000,000 

500.000 

250,000 

120,000 

175.000 

640,000 

750.000 

1.500,000 

750,000 

205.000 

500,000 

2.000.000 

5oaooo 

795.000 
2,500,000 
500,000 
995.000 
300,000 

500.000 

1.500,000 

1,000,000 

3,150,000 

660.000 

500,000 

209,000 

2.270,000 

275.000 

600,000 
500.000 

1.950,000 
200,000 
950.000 

1,350,000 

37.557.000 


Dated:  September  23, 1991. 
Arthur  I.  Hill, 

Assistan  t  Secretary  for  Housing — Federal 
Housing  Crtinmissioner. 
|FR  Doc.  91-23548  Filed  9-30-91;  8:45  am) 
BILUNO  CODE  4Z10-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Advisory  Council  Meeting 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  meeting,  Ukiah, 
California,  District  Advisory  Council 


summary:  Pursuant  to  Public  Law  94- 
579  and  43  CFR  part  1780,  the  Ukiah 
District  Advisory  Council  will  meet  in 
Clearlake.  California,  October  23-24. 
1991.  Agenda  items  will  include  a  tour 
and  briefing  on  a  draft  management  plan 
for  public  lands  in  the  Knoxville 
Recreation  Area  and  briefings  on  a 
partial  record  of  decision  for  the  Areata 
Resource  Management  Plan  and  a  final 
visitor  services  plan  and  visitor  survey 
for  the  King  Range  National 
Conservation  Area,  as  well  as 
miscellaneous  items  of  interest.  A 
complete  agenda  is  available  from  the 
Ukiah  BLM  Office. 

dates:  October  23,  xO  a.m.  to  5  pjn.,  and 
October  24,  8  a.m.  to  3:30  p.m. 


addresses:  October  23.  Field  Tour, 
Knoxville  Recreation  area.  October  24. 
Best  Western  El  Grande  Inn.  15135 
Lakeshore  Drive,  Clearlake,  CA. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Taglio.  Ukiah  District  Office. 

Bureau  of  Land  Management.  555  Leslie 

Street.  Ukiah.  California  95482.  (707) 

462-3873. 

SUPPLEMENTARY  INFORMATION:  All 

meetings  of  the  Ukiah  District  Advisory 
Council  are  open  to  the  public. 
Individuals  may  submit  oral  or  written 
comments  for  the  Council's 
consideration.  Opportunity  for  oral 
comments  will  be  provided  at  1  p.m.. 
Thursday,  October  24.  Summary  minutes 
of  the  meeting  will  be  maintained  by  the 
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Ukiah  District  Office  and  will  be 
available  for  inspection  and 
reproduction  within  30  days  of  the 
meeting. 

Dated:  September  20. 1991. 
Alfred  W.  Wright. 
District  Manager. 
(FR  Doc.  91-23577  Filed  9-30-91:  8:45  ami 

BILUNQ  CODE  4310-40-M 


I ID-010-01-4351-07-ADVB 1 

Boise  District  Advisory  Council; 

Meeting 

agency:  Boise  District,  Idaho.  Bureau  of 
Land  Management. 

ACTION:  Notice  of  meeting. 

summary:  The  Boise  District  Advisory 
Council  will  meet  November  7. 1991.  to 
discuss  the  proposed  State  of  Idaho/U.S. 
Air  Force  Big  Springs  Training  Range, 
the  Boise  Foothills  Recreation  Trail 
System  proposal,  and  other  issues.  The 
meeting  is  open  to  the  public  and  a 
comment  period  will  be  held  at  1  p.m. 

DATES:  The  meeting  will  begin  at  8:30 
a.m.  on  Thursday,  November  7. 

ADDRESSES:  The  meeting  will  be  held  in 
the  conference  room  of  the  Boise  District 
Office,  3948  Development  Avenue, 
Boise,  ID. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Rose,  Boise  District.  BLM. 

(208)384-3393. 

R.E.Schmin, 

Associate  District  Manager. 

(FR  Doc.  91-23388  Filed  9-30-91;  8:45  am) 

BILUNG  CODE  4910-O6-M 


ICA-060-343-7122-10-0063;  CACA  28709] 

Proposed  Wittidrawal  and  Opportunity 
for  Public  Meeting;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  United  States 
Department  of  the  Army.  Los  Angeles 
District,  Corps  of  Engineers,  has  filed  an 
application  to  withdraw  approximately 
265,400  acres  of  public  lands  to  expand 
the  Army's  National  Training  Center  at 
Fort  Irwin.  The  U.S.  Department  of  the 
Army  has  requested  a  temporary 
withdrawal  in  aid  of  legislation.  The 
withdrawal  is  requested  for  a  period  of  5 
years  pending  Congressional  action. 
This  notice  closes  the  lands  for  up  to  2 
years  from  surface  entry  and  mining. 
The  lands  will  remain  open  to  mineral 
leasing. 


DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
December  30, 1991. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director.  BLM,  2800  Cottage  Way. 
room  E-2845,  Sacramento.  California 
95825. 

FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade,  BLM  California  State 
Office,  916-978^820. 
SUPPUEMENTARY  INFORMATION:  On 

September  11. 1991,  the  United  States 
Department  of  the  Army  filed  an 
application  to  withdraw  the  following 
described  public  lands  from  settlement, 
sale,  location,  or  entry  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights: 

Mount  Diablo  Meridian 

T.  31  S.,  R.  46  E., 
Sec.  1,  lots  1  and  2  of  NEV4,  and  SEVi: 
Sec.  2.  lots  1  and  2  of  NEy4: 
Sec.  3,  W%  lot  1  of  NWy4  and  WVi,  lot  2  of 

NWy«: 
Sec.  4: 
Sec.  5,  lot  1  of  NEV4,  lot  2  of  NEy4.  lot  1  of 

NWy4,  lot  2  of  NWy4,  and  SWy4: 
Sec.  8; 
Sec.  9,  SVi: 
Sees.  10,  SEy4: 
Sec.  11* 

Sec.  12,*  NV4  and  SWy4: 
Sec.l3.NWy4andSEy4; 
Sec.l4,  N>^andSM!SEy4: 
Sees.  15  and  17; 
Sees.  20,  WV<tE^; 
Sec.  21,  NEy4; 

Sec.  22,  SWy4  and  WV4SEy4; 
Sec.  23,  SWy4; 
Sec.  25,  NV4  and  NV4SV4: 
Sec.  26,  NEy4  and  SV^; 
Sec.  27,  NEy4  and  N%SEy4; 
Sec.  28.  S¥t; 
Sec.  29,  NV4; 
Sees.  32  and  34. 
T.  32  S.,  R.  46  E.. 
Sees.  2. 4,  a  10. 12. 14. 20.  and  2Z  sees.  24  to 

28,  inclusive,  and  sees.  32  to  35,  inclusive. 
T  31  S.,  R.  47  £.. 
Sec.  3: 
Sec.  4,  lots  1  to  4,  inclusive,  SViNV^,  and 

SEy4; 
Sec.  5,  lots  1  to  4.  inclusive.  SViNMs,  and 

NVzSW, 
Sec.  6.  lots  1  to  5,  inclusive,  SEy4NWy4, 

and  SV4NEy4; 
Sec.  7.  SE  y4SW  y4  and  SE  y4: 
Sec.  8,  NWy4andSV^; 
Sec.9.NEy4andSV4; 
Sec.  10.  sees.  15  to  22,  inclusive,  sees.  27  to 

30.  inclusive,  and  sees.  32  and  34. 
T.  32  S.,  R.  47  E., 
Sec.  3,  lot  7  and  SEy4NWy4; 
Sees.  4, 6,  and  8: 
Sec.9.SWy4SWy4: 
Sec.  10; 

Sec.  15,  lots  3  and  4.  and  SWy4; 
Sees.  18,  20,  21.  22.  27,  and  28: 
Sec.  29,  NV4NEy4,  NEy4NWy4,  SWy4NEy4 

swy4,  SEy4Nwy4Swy4,  NEy4Swy4 

SWy4,  and  NWy4SEy4SWy4: 
Sees.  30,  31.  and  32; 


Sees.  33.  SEy4; 
Sec.  34. 

San  Bernardino  Meridian 

T.  11  Nr,  R.  1 E., 

Sees.  2.  3,  4. 6. 7, 8,  la  11, 12, 14,  IS.  22.  23. 
and  24; 
T  12  N..  R.  1  E. 

See.  1.  lots  1  to  4.  inclusive.  SV^Ny2.  and 
SEy4: 

Sees.  2. 4. 8. 8. 10,  and  12: 

Sees.  13,  NEy4NWy4NEy4,  NWy4NEy4 
NEy4,  and  S'/<!SWy4SEy4: 

Sees.  14, 18. 19,  20,  and  22: 

See.  23,  lot  2; 

Sees.  24,  26.  27,  and  28; 

Secs.29,  SWy4; 

Sees.  30.  31,  32,  34,  and  35. 
T  13  N..  R.  1  E.. 

Seel; 

Sec.  2.  excluding  patented  land: 

Sec.  3.  excluding  patented  land; 

Sees.  4  to  9.  inclusive: 

See.  10.  excluding  patented  land: 

See.  11.  excluding  patented  laiid; 

Sees.  12  to  15,  inclusive; 

Sees.  17  to  30,  inclusive,  partly  unsurveyed; 

Sec.  32; 

Sec.  33.  NWiandNy2SMi; 

Sees.  34.  35,  and  36.  pardy  unsurveyed. 
T.  14  N.,  R.  1  E.. 

See.  15.  sees.  17  to  22.  inclusive,  and  sees. 
25  to  35,  inclusive. 
T  11  N.,  R.  2  E.. 

Sees.  2, 3, 4. 6,  and  7; 

See.  8.  NV4: 

Sees.  10. 11. 12. 14. 15. 18, 19, 20, 22, 23, 24. 
26.  27.  28,  32.  and  34; 

Sec.  35.  WV4. 
T.  12  N..  R.  2  E.. 

See.  6.  unsurveyed; 

See.  7,  lots  1, 2.  and  3,  and  WMiMEy^ 

Sees.  9  and  10; 

Sec.  13.  NV4; 

Sec.  14' 

See.  15!  NViNEy4; 

Sees.  18,  20,  22.  24,  and  26: 

Sec.  28,  NV^andNV^SW; 

Sees.  32.  SWy4; 

Sees.  34. 
T.  11  N.,  R.  3  E., 

See.  1.  SyiSWy4,  excluding  patented  land: 

Sec.  2,  excluding  patented  land; 

Sees.  4. 6, 7,  a  and  10: 

Sec.  11.  excluding  patented  land; 

Sec.  12.  excluding  patented  land: 

Sees.  14, 15,  la  and  19: 

See.  20,  NV4: 

Sees.  22.  23,  24.  26.  27.  and  28; 

Sec.  30,  lot  1  of  SWy4  and  lot  2  of  SWy4: 

Sec.  31. 
T.  12  N.,  R.  3  E.. 

Sees.  20  and  22; 

Sec.  23,  N^^: 

Sees.  24  and  26: 

Sec.  27,  lots  7  and  9.  and  NWy4SWy4; 

Sees.  2a  30, 32,  and  34. 
T.  11  N..  R.  4  E.. 

Sees.  2,  4,  a  a  10. 12, 14,  la  19,  2a  and  22; 

Sec.  24,  NV4NEy4NEy4,  SWy4NEy4NEy4, 

Nwy4NEy4,  Nwy4Swy4NEy4,  nv4 
Nwy4,  swy4Nwy4,  NV4SEy4Nwy4, 

SWy4SEy4NWy4,  and  NWy4NWy4SWy4; 
See.  27,  NygiNEy4NEy4,  SWy4NEV4NEy4, 

Nwy,NEy4,  Nwy4Swy4NEy4,  nv4 


Federal  Register  /  Vol.  56.  No.  190  /  Tuesday.  October  1.  1991  /  Notices  49793 


NWM.  SWV4NWy4.  NMiSEV^NWy4,  and 

SW%SEV4NWV4; 
Sec.  28.  NI4.  NViSWV*.  SW%SWy4,  NV^ 

SEWSWWi,  NWy4SEy4.  and  N'/iNEy4 

SEV^: 
Sec.  3a 
T.  12  N..  R.  4  E.. 
Sec.  19.  lots  1  to  5.  Inclusive,  SEy4NW%, 

S'ANEyi.  and  SEy4; 
Sees.  20  to  24,  inclusive,  partly  unsurveyed; 
Sec.25,  NV^andSEy4; 
Sec.  26; 

Sec.  27,  lots  1  and  2.  WViNEy4,  and  NWy4; 
Sees.  28, 30, 32,  and  34. 
T.  11  N..  R.  5  £.. 
Sec  2.  lot  2  of  NWV4  and  WVi.  lot  1  of 

NWy*; 
Sees.  4, 6v  and  8; 
Sec.  la  NV4NWViNWy«  and  SW%NWy4 

NWV4; 
Sec.  la  lot  1  of  NWy4.  lot  2  of  NWy4,  lot  1 

of  swy4,  lot  2  of  swy4,  newi,  nwv* 
SEy4,  NwyiSwy4SEy4,  NyiNEy4SEy4. 

andSWy«NEy4SEy4. 
T.  12  N.,  R.  5  E.. 
Sees.  1  to  4.  inclusive,  sees.  9  to  15, 
inclusive,  sec  17,  Sees.  19  to  30. 
Inclusive,  and  sees.  32  and  34; 
Sec3S,NV^; 
T.  13  N.,  R.  5  E., 

Sees.  13,  24,  25,  26,  34,  and  35. 
T.  12  N.,  R.  6  E., 
Sees.  5  to  6,  inclusive,  and  sees.  18  and  20; 
Sec  30.  lot  1  of  NWy4,  lot  2  of  NWy4,  lot  1 
of  SWy4,  lot  2  of  SWWi,  NE%,  N'ASEVi, 
andNMiSWyiSEy4. 
T.  13  N.,  R.  6  E., 
Sees.  1  to  5,  inclusive: 
Sees.  7  to  15,  inclusive,  partly  unsurveyed; 
Sees.  17  to  24,  inclusive,  partly  unsurveyed; 
Sees.  27  to  32,  inclusive; 
Sec  33,  NV4  and  NWy4SWy4; 
Sec  34,  NV^.  NV^SWy4,  and  SEy4. 
T.  14  N.,  R.  6  E., 
Sees.  1,  2,  and  11,  partly  unsurveyed; 
See.  12,  excluding  patented  land,  partly 

unsurveyed; 
Sec.  13,  excluding  patented  land,  partly 

unsurveyed; 
Sec.  14,  sees.  23  to  26,  inclusive,  and  sees. 
33,  34,  and  35,  partly  unsurveyed. 
T.  15  N.,  R.  6  E., 
Sees.  1  and  2; 
See.  11.  lots  1,  2,  and  3,  NEy4NEy4, 

WMiNEy4,  WV4,  and  WV4SEy4; 
Sec.  12,  lots  1, 3, 4, 5,  and  6,  EV».  and 

NViNVVVi; 
See.  13,  lots  3,  4,  and  5,  EMi,  SWy4SWy4. 

and  E'/^SWy4; 
Sec  14.  lots  1,  2,  and  3,  WV^NEy4,  W/Vt, 

WyiSEy4,andSEy4SEy4: 
'Sees.  23  to  26,  inclusive,  and  sec.  35. 
T.  13  N.,  R.  7  E., 

Sees.  5  to  8,  inclusive,  partly  unsurveyed. 
T.  14  N.,  R.  7  E., 
Sees.  1  to  9,  inclusive,  sees.  17  to  21, 
inclusive,  and  sees.  28  to  33,  inclusive. 
T.  15  N.,  R.  7  E.. 
Sees.  1  to  15,  inclusive; 
Sec  17; 

See.  18.  excluding  patented  land; 
See.  19,  excluding  patented  land; 
Sees.  20  to  35,  inclusive. 
T.  11  N.,  R.  1  W., 

Sees.  2. 3, 4, 6, 7, 8.  la  11.  and  12. 
T.  12  N..  R.  1  W.. 


Sees.  31,  32,  34,  and  35. 
T.  11  N.,  R.  2  W.. 
Sect.  2  and  3; 
Sec  10,  N^,  NEV4SW%,  NV^SE'/i,  and 

NV^S>^SEy4; 
Sec  11,  EVi,  NWV^,  NViSWy4,  and 

NHSV^SWt4: 

T.  12  N.,  R.  2  W., 

Sees.  34  and  35. 

The  areas  described  aggregate 
approximately  265,400  acres  in  San 
Bernardino  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
California  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  mu^  submit  a 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  leases,  licenses,  permits,  rights  of- 
way,  cooperative  agreements,  or 
discretionary  land  use  authorizations. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  appliciation  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  Department  of  the 
Army. 

Dated:  September  20, 1991. 
Nancy  |.  Alex, 
Chief.  Lands  Section. 
(FR  Doe.  91-23184  Filed  9-30-91: 8:45  am] 

MLUNO  COM  4310-40-« 


Fish  and  WildlHe  Service 

Garrison  Diversion  Unit  Federal 
Advisory  Council;  Meeting 

AOENCV:  Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

tUIMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  I),  this  notice  announces  a 
meeting  of  the  Carrison  Diversion  Unit 
Federal  Advisory  Council  established 
under  the  authority  of  the  Garrison 
Diversion  Unit  Reformulation  Act  of 
1986  (Pub.  L  99-294.  May  12. 1986).  The 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  to 
the  Council  or  may  file  written 
statements  for  consideration. 

DATES:  The  Garrison  Diversion  Unit 
Federal  Advisory  Council  will  meet  from 
8  a.m.  to  4  p.m.  on  Tuesday,  October  22, 
1991. 

place:  The  meeting  will  be  held  at  the 
Garrison  City  Hall,  Senior  Citizens' 
Room,  One  Central  Avenue  West, 
Garrison,  North  Dakota. 
AOENOA:  The  Council  will  consider  and 
discuss  subjects  such  as  the  Fiscal  Year 
1992  budget,  Mitigation  and 
Enhancement  Plan  status,  Lonetree  Area 
Interim  Management  Agreement, 
Lonetree  Area  tax  issue,  mitigation 
program  for  Audubon  and  Arrowwood 
National  Wildlife  Refuges,  Kraft  Slough, 
Corps  of  Engineers'  Devils  Lake  study, 
and  future  aspects  of  Garrison. 

On  Wednesday.  October  23, 1991,  the 
Council  will  make  site  visits  to  review 
some  of  the  mitigation  work  on  refuge 
lands. 

For  further  information,  individuals 
may  contact  Dr.  Grady  Towns,  Fish  and 
Wildlife  Enhancement,  at  (303)  236-8186. 

Dated:  September  24, 1991. 
Galen  L.  Buterbaugh, 
Regional  Director,  Region  6. 
(FR  Doc.  91-23562  Filed  9-30-91;  8:45  am] 

WLUNO  CODE  4310-SS-M 


National  Park  Service 

National  Register  of  Historic  Places 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  21, 1991.  Pursuant  to  S  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
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200ia-7127.  Written  commentB  thould 
be  submitted  by  October  16, 1991. 
Carol  0.  Shnll. 

Chief  of  Registration.  National  Register. 

ARIZONA 
Coconino  County 

First  Baptist  Church.  123  S.  Beaver  St. 
Flagstaff.  9100157S 

CAUFORNIA 

Alameda  County 

Heathcote — Mackenzie  House.  4501 
Pleasanton  Ave..  Pleasanton.  91001S38 

Sacramento  County 

Firehouse  No.  3. 1215 19th  St..  Sacramento, 
91001537 

San  BemandiiM)  County 

Redlands  Santa  Fe  Depot  District,  Roughly 
bounded  by  Stuart  Ave.,  N.  5th  St., 
Redlands  Blvd.,  Eureka  St.  and  the  SFRR 
tracks,  Redlands,  91001535 

FLORIDA 

Alachua  County 

High  Springs  Historic  District.  Roughly 
bounded  by  NW.  14th  St.,  NW.  6th  Ave., 
SE.  7th  St  and  SW.  5th  Ave.,  High  Springs. 
91(Xn540 

Brevard  County 

Aladdin  Theater.  300  Brevard  Ave.,  Cocoa, 
91001541 

KANSAS 

VVtison  County 

Gold  Dust  Hotel.  402  N.  Seventh  St. 
Fredonia,  91001542 

MICHIGAN 

Allegan  County 

DeLefebvre.  Cherry.  House  fPlainwell  MPSJ. 

115  W.  Chart  St.  Plainwell,  91001548 
Eesley.  J.  F..  Milling  Co.  Flour  Mill— Elevator 

[Plainwell  MPS].  717  E.  Bridge  St. 

Plainwell  91001547 
Island  Historic  District  (Plainwell  MPS/. 

Roughly  bounded  by  Hill  St.  Anderson  St.. 

the  mill  race.  Park  St.,  Bannister  St  and  the 

Kalamazoo  R.,  Plainwell  91001546 
West  Bridge  Street  Historic  District 

fPlainwell  MPSJ.  320,  414—550  and  321— 

563  W.  Bridge  St..  Plainwell  91001549 

OREGON 
Clatsop  County 

Fullam.  William  and  Nellie,  House  [Seaside 
MPSJ.  781  S.  Prom,  Seaside.  91001570 

Holier— Black  House  [Seaside  MPSJ.  841 
South  Prom.  Seaside,  91001566 

Preston.  Charles.  House  [Seaside  MPSJ,  141 
Ave  I.  Seaside,  91001569 

GiUiaa  County 

Rice.  Sihn  A..  Log  House,  OR  19  at  B«m( 
Park.  Condoa  91001556 

Lane  County 

Alpha  Phi  Sorority  House  [Eugene  West 
University  Neighborhood  MPSJ.,  1050 
Hiljrard  St..  Eugene  91001564 


Christian — Patterson  Rental  Property 

(Eugene  West  University  Neighborhood 

MPSJ.  244  E.  16th  Ave.,  Eugene,  91001567 
Cochraa — Rice  Farm  Complex.  993  N.  Lane 

St.,  Cottage  Grove,  91001558 
Dorris  Apartments  [Eugene  West  University 

Neighborhood  MPSJ.  963  Ferry  Ln^  Eufene. 

91001565 
Comma  Phi  Beta  Sorority  House  [Eugene 

West  University  Neighborhood  MPSJ.  1021 

Hilyard  St..  Eugue,  91001566 
Lane's  County  Farmers'  Union  Cooperative 

Wholesalers'  Association  Building,  532 

Olive  St.,  Eugene,  91001560 
Methodist  Episcopal  Church  of  Goshen, 

85896  First  St.,  Goshen,  91001559 

Lincoln  County 

TRADEWINDS  KINGFISHER  [CruiserJ. 
Depoe  Bay  Boat  Basin.  Depoe  Bay, 
91001S82 

Marion  County 

Despard.  Joseph.  Cabin  Site  (Early  French- 
Canadian  Settlement  MPSJ.  Address 
Restricted.  Newberg  vicinity.  91001573 

Hudson's  Bay  Company  Granary  and  Clerk's 
House  Site  (Early  French -Canadian 
Settlement  MPS],  Address  Restricted. 
Newberg  vicinity,  91001574 

Multnomah  County 

Brown  Apartmefits.  807  SW.  Fourteenth  Ave.. 

Portland,  91001553 
Haseltine.  William  A..  Home,  3231  NE.  U.S. 

Grant  PL.  Portland.  91001551 
Rocky  Butte  Scenic  Drive  Historic  District 

Rocky  Butte  Rd.  and  parU  of  NE.  Fremont 

St.  and  92nd  Ave..  Portland,  91001550 
Selling  Building.  610  SW  Alder  St.,  Portland. 

91001554 
Terminal  Sales  Building,  1220  SW.  Morrison 

St.,  Portland,  91001555 
White.  Isam.  House.  311  NW.  Twentieth 

Ave,  Portland.  91001557 

Wasco  County 

Sharp.  Edward  F.  Residential  Ensemble,  400 
and  404  E.  Fourth  St.  and  504  Federal  St, 
The  Dalles.  91001561 

Washington  County 

Michos,  Thomas.  House.  4400  SW.  Scholls 
Ferry  Rd..  Portland  vicinity,  91001552 

RHODE  ISLAND 

Providence  County 

Blackstone  Canal.  From  Smith  St., 
Providence.  N  to  Massachusetts  state  line. 
Providence.  91001536 

TEXAS 

Taylor  Coonty 

State  Epileptic  Colony  Historic  District, 
Roughly  bounded  by  S.  24th.  Lakeside  and 
Plum,  also  area  roughly  bounded  by  SH 
322.  PM  1750  and  Industrial  Blvd.,  Abilene. 
91001539 

UTAH 

Box  Elder  County 

Elberta  Theatre  (Brigham  City  MPS]  53  S. 

Main  St.  Brigham  City,  91001544 
Hotel  Brigham  (Brigham  City  MPSJ.  13  aad 

17  W,  Foreswt  St.  Brigham  City.  91001543 


Union  Block  (Brigham  City  MPSJ.  57  S.  Main 
St..  Brigham  City,  9100154S 

TTie  commenting  period  for  the 
following  properties  was  not  waived,  as 
stated  in  a  previous  pending  list: 

NEVADA 

Clark  County 

Desert  Valley  Museum.  31  W.  Mesquite 
Blvd.,  Mesquite.  91001527 

Pershing  County 

Vocational— Agriculture  Building.  1170 
Elmharst  St,  Lovelock,  91001528. 

(FR  Doc.  91-23565  Filed  9-30-91;  8:45  am] 

BILUMG  COOC  43tO-70-ll 


INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Waybill  Data  for  Use  by 
ALK  Associates,  inc.  for  an  Unnamed 
Class  I  Railroad  System 

The  Commission  has  received  a 
request  from  ALK  Associates,  Inc.  for 
permission  to  use  certain  data  from  the 
Commission's  1990  ICC  Waybill 
Samples, 

A  copy  of  the  request  (WB653-9/17/ 
91)  may  be  obtained  from  the  ICC  Office 
of  Economics, 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies]  with  the 
Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  (Ex  Parte  385 
(Sub-No,  2)]  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash.  (202)  27&- 
6864. 

Sidney  L  Strickland.  )r. 
Secretary. 
(FR  Doc.  91-23571  Filed  9-30-91;  8:45  am] 

BnjJNOCODC  70SS-01-M 


Release  of  WaytHII  Data  for  Use  By 
LE.  PeatKHJy  &  Associates  for  Omaha 
Public  Power  District 

The  Commission  has  received  a 
request  from  Donelan.  Cleary.  Wood  & 
Maser,  P.C.  for  permission  for  LE. 
Peabody  &  Associates  to  use  certain 
data  from  the  Commission's  1979 
through  1967  ICC  costed  Waybill 
Sample,  aad  the  1986  through  1990  ICC 
Waybill  Samples. 

A  copy  of  the  request  (WB655— 9/13/ 
91)  may  be  obtained  fmm  the  ICC  Office 
of  Economics. 
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The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  (EX  Parte  385 
(Sub-No.  2))  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  275- 
6864. 

Sidney  L  Strickland,  |r., 
Secretary. 
[FR  Doc.  91-23572  Filed  9-30-91:  8:45  am] 

SILUNa  CODE  7036-01-M 


Release  of  Waybill  Data  for  Use  By 
Reebie  Associates 

The  Commission  has  received  a 
requests  from  Reebie  Associates  for 
permission  to  use  certain  data  from  the 
Commission's  1990  ICC  Waybill  Sample. 

A  copy  of  the  of  the  request  (WB655 — 
7/22/91)  may  be  obtained  from  the  ICC 
Office  of  Economics. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  (Ex  Parte  385 
(Sub-No.  2])  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  275- 
6864. 

Sidney  L.  Strickland,  Jr., 
Secretary. 
(FR  Doc.  91-23573  Filed  9-30-91;  8:45  am] 

BILUNO  CODE  703S-01-M 


[Finance  Docket  No.  31940] 

Consolidated  Rail  Corp.— Trackage 
Rights  Exemption— Norfolk  and 
Western  Railway  Co. 

Norfolk  and  Western  Railway 
Company  (NW)  has  agreed  to  grant 
local  trackage  rights  to  Consolidated 
Rail  Corporation  (Conrail)  over  a  line  at 
Frankfort,  Clinton  County,  LA,  so  that 
Conrail  may  access  Archer  Daniels 
Midland's  (ADM)  Frankfort  facility.  The 
trackage  rights  involve:  (1)  NW's  main 
line  from  a  point  at  or  near  the  crossing 
with  Conrail  to  the  easternmost  lead 
track  between  the  mainline  and  Track  2, 
and  both  lead  tracks  between  the 
mainline  and  Track  2;  (2)  NW's  Track  2 
between  a  point  at  or  near  the 
connection  with  Conrail  and  the 


connection  to  the  lead  track  between 
Tracks  2  and  11;  (3)  the  lead  track 
between  the  connections  to  Tracks  2 
and  11,  and  Tracks  10  and  11  in  their 
entirety;  and  (4)  the  lead  track  between 
the  connections  to  Tracks  11  and  6,  and 
Track  6  between  the  connection  to  the 
lead  track  and  the  end  of  NW's 
ownership  at  the  ADM  facility.  The 
trackage  rights  were  to  become  effective 
on  or  after  September  19, 1991. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  John  J. 
Paylor,  Consolidated  Rail  Corporation, 
1138  Six  Penn  Center  Plaza, 
Philadelphia,  PA  19103. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights—  BN,  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Dated:  September  24, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  )r„ 
Secretary. 
(FR  Doc.  91-23670  Filed  09-30-91;  8:45  am] 

MLUNO  CODE  703»mi-M 


[Docket  No.  AB-1  (Sub-No.  222X)] 

Chicago  &  North  Western 
Transportation  Co.;  Abandonment 
Exemption  In  Boone  and  Winnebago 
Counties,  IL 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  Chicago  and  North  Western 
Transportation  Company  of  13.7  miles  of 
rail  line  between  milepost  74.0,  in  Poplar 
Grove,  and  milepost  87.7,  near  South 
Beloit,  in  Boone  and  Winnebago 
Counties,  IL,  subject  to  environmental, 
historic  preservation,  public  use,  trail 
use/rail  banking,  and  standard  labor 
protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
31, 1991.  Formal  expressions  of  intent  to 


file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  October  11, 1991,  petitions  to  stay 
must  be  filed  by  October  16, 1991,  and 
petitions  for  reconsideration  must  be 
filed  by  October  28, 1991.  Requests  for  a 
public  use  condition  must  be  filed  by 
October  11, 1991. 

ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  A&-1  (Sub-No.  222X),  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

and 

(2)  Petitioner's  representative:  Myles  L 
Tobin,  Chicago  and  North  Western 
Transportation  Company.  One  North 
Western  Center,  Chicago,  IL  60606. 

FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  275-1721.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  jjerson  from:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone  (202) 
289-4357/4359.  Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721. 

Decided:  September  24, 1991. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  Jr. 
Secretary. 
(FR  Doc.  91-23569  Filed  9-30-91:  8:45  am] 

MLUNQCOOE  703ft-01-M 


department  of  labor 

Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  Enforcement  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
at  12:30  p.m.,  Friday,  October  la  1991,  in 
room  S-4215  ABC,  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

This  Enforcement  Working  Group  was 
formed  by  the  Advisory  Council  to  study 


'  See  Exempt  of  Roil  At>ondonment—Offen  of 
Finon.  Assitl.  4 1.CC  Zd  164  (1987). 
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issues  relating  to  Enforcement  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  October  18, 
meeting  is  to  continue  discussion  of 
Alternative  Dispute  Resolution  issues 
and  public  testimony  received  during  a 
meeting  of  the  worlc  group  on  September 
12. 1991.  and  receive  additional 
comments  from  invited  witnesses.  The 
Working  Group  will  also  take  testimony 
and  or  submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
Working  Group  should  submit  written 
requests  on  or  before  October  15. 1991. 
to  William  E.  Morrow.  Executive 
Secretary.  ERISA  Advisory  Council  U.S. 
Department  of  Labor,  suite  N-5677.  200 
Constitution  Avenue  NW,  Washington. 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  15, 1991. 

Signed  at  Washington.  DC  this  28th  day  of 

September  1991. 

David  Geotse  Ball. 

Assistant  Secretary  for  Pension  and  Welfare 

Benefits  Administration. 

(FR  Doc.  91-23588  Filed  »-30-91:  8:45  am) 

BIUJNG  COOE  4$10-29-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Advisory  Committee  on  Federal 
Workforce  Quality  Assessment 
Meeting 

agency:  Merit  Systems  Protection 
Board. 

action:  Notice  of  advisory  committee 
meeting. 

summary:  The  Merit  Systems  Protection 
Board  and  Office  of  Personnel 
Management  are  holding  an  open 
meeting  of  the  jointly  sponsored 
advisory  committee.  According  to  the 
provisions  of  section  10  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  notice  is  hereby  given  that  a 
meeting  of  the  Advisory  Committee  on 
Federal  Workforce  Quality  Assessment 
will  be  held  on  November  14. 1991.  from 


8:30  a.m.  to  4  p.m.  at  the  U.S.  Merit 
Systems  Protection  Board,  room  950, 
Frances  Perkins  Hearing  Room.  1120 
Vermont  Avenue.  NW.,  Washington. 
DC.  The  committee  will  discuss  the 
contents  of  its  final  report. 
FOR  FURTHER  INFORMATION  CONTACT 
Karen  Robinson,  Office  of  Policy  and 
Evaluation.  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue.  NW.. 
Washington,  DC  20419,  (202)  653-5812. 

Dated:  September  25, 1991. 
Roliert  E.  Taylor, 
Clerk  of  the  Board. 
(FR  Doc.  91-23618  Filed  9-30-91;  8:45  am] 

BaUNG  COOE  7M0-et-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  91-82] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Ufe  Sciences 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
and  Applications  Advisory  Committee. 
Life  Sciences  Subcommittee. 
DATES:  October  22, 1991,  8:30  a.m.  to  5 
p.m.;  and  October  23. 1991,  8:30  a.m.  to 
12:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  226,  600 
Independence  Avenue.  SW., 
Washington.  DC  20546.   • 
FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Ronald  J.  White,  Code  SB.  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20548  (202/453-2128). 
SUPPLEMENTARY  INFORMATION:  The 
Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long-range  plans  for,  work  in  progress 
on,  and  accomplishments  of  NASA's 
Space  Science  and  Applications 
programs.  The  Life  Sciences 
Subcommittee  provides  advice  to  the 
Life  Sciences  Division  concerning  all  of 
its  programs  in  the  space  life  sciences. 
The  Subcommittee  will  meet  to  discuss 
the  status  of  OSSA  and  life  sciences, 
new  space  activities,  and  future 
subcommittee  activities.  The 
Subcommittee  is  chaired  by  Dr.  Francis 


J.  Haddy  and  is  composed  of  23 
members.  The  meeting  will  be  closed  on 
Tuesday.  October  22, 1991,  from  8:45 
a.m.  to  10:45  a.m.  to  allow  for  a 
discussion  on  qualifications  of 
individuals  being  considered  for 
membership  to  the  Subcommittee.  Such 
a  discussion  would  invade  the  privacy 
of  the  individuals  involved.  Since  this 
session  will  be  concerned  with  matters 
listed  in  5  U.S.C.  552b  (c)  (6),  it  has  been 
determined  that  the  meeting  will  be 
closed  to  the  public  for  this  period  of 
time.  The  remainder  of  the  meeting  will 
be  open  to  the  public  up  to  the  seating 
capacity  of  the  room  (approximately  50 
people  including  members  of  the 
Subcommittee). 

Type  of  Meeting:  Open — except  for  a 
closed  session  as  noted  in  the  agenda 
below. 

Agenda:  Tuesday.  October  22. 
8;30  a.m. — Introduction  and  Chairman's 

Remarks. 
8:45  a.m. — Closed  Session. 
10:45  a.m. — Life  Sciences  Status. 
11:45  a.m. — Report  on  Other  Advisory 

Committees. 
1:15  p.m. — Office  of  Space  Science  and 

Applications  Status. 
2:15  p.m. — Review  of  Short  Version  of 

"A  Rationale  for  the  Life  Sciences." 
3:15  p.m. — NASA  Specialized  Centers  of 

Research  and  Training  Update. 
3:45  p.m. — Overview  of  Radiation 

Health  Program. 
5  p.m.— Adjourn. 
Wednesday.  October  23 
8:30  a.m. — Update  on  Gravitational 

Biology  Enhancement. 
9:15  a.m. — Possible  New  Space 

Activities. 
10:30  a.m. — Subcommittee  Discussion  on 

Strategy  and  Actions. 
12:30  p.m. — Adjourn. 

Dated:  September  25, 1991. 
|ohn  W.  Gaff, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  91-23585  Filed  9-30-91;  8.45  am) 
BIUJNO  COOE  7S10-t1-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comntents 

AGENCY:  National  Archives  and  Records 
Administration.  Ofllce  of  Records 
Administration. 

action:  Notice  of  availability  of 
proposed  records  scheduler,  request  for 
comments. 
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summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  speciHed 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that:  (1)  Proposes  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before 
November  15. 1991.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 
SUPf>L£MENTARY  informahon:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 


private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Army  (NCl-AU- 
85-3).  Working  papers  related  to  post 
action  reports. 

2.  Department  of  the  Army  (NCl-AU- 
85-6).  Working  papers  related  to 
investigational  projects. 

3.  Defense  Logistics  Agency  (Nl-361- 
91-17).  Routine  and  facilitative 
personnel  records. 

4.  Department  of  Agriculture, 
Agricultural  Research  Sen-ice  (Nl-310- 
91-3).  Records  pertaining  to  samples  in 
the  National  Insect  Collection. 

5.  Department  of  Agriculture, 
Assistant  Secretary  for  Administration 
(N1-1&-91-1).  Office  of  General 

.  Counsel's  case  files. 

6.  Department  of  Agriculture, 
Assistant  Secretary  for  Administration 
(Nl-16-91-2).  Rulemaking  dockets. 

7.  Department  of  Agriculture, 
Agricultural  Research  Service  (Nl-310- 
91-2).  Photographs  of  cotton  and 
photographs  of  research  plots  for  the 
measurement  of  soil  and  water  losses. 

8.  Farm  Credit  System  Assistance 
Board  (Nl-220-91-7).  Routine 
administrative  records. 

9.  Department  of  Health  and  Human 
Services,  Public  Health  Service  (Nl-90- 
91-3).  Posters  not  warranting  permanent 
retention. 

10.  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  (Nl- 
468-91-2).  Posters  not  warranting 
permanent  retention. 

11.  The  National  Aeronautics  and 
Space  Administration  (Nl-225-91-14). 
General  administrative  research  and 
development  correspondence  files. 

12.  I^sident's  Commission  on 
Executive  Exchange  (Nl-220-91-6). 
Comprehensive  records  schedule. 

13.  Department  of  the  Treasury,  Office 
of  Foreign  Assets  Control  (Nl-265-91-1). 
Cost  statement  quarterly  reports  for  hair 
product  companies  in  Hong  Kong,  1969- 
1970. 

4.  National  Archives  and  Records 
Administration  (N2-39-01-1).  Surety 
bonds,  1916-1925,  and  certificates  erf 
deposit,  1632-1894,  accessioned  from  the 


Department  of  the  Treasury.  Bureau  of 
Accounts. 

Dated:  September  24, 1991. 
Don  W.  WUaon. 
Archivist  of  the  United  States. 
[FR  Doc.  91-23534  Filed  »-dO-91;  B:45  am] 
WUJM  COK  7(t»-(rMI 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Infoimation  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 

Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

dates:  Comments  on  this  information 
collection  must  be  submitted  by  October 
31, 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW..  room  3002, 
Washington,  DC  20503:  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mr.  Murray  R.  Welsh. 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  room 
203, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Murray  R.  Welsh,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203. 1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  document  are 
available. 
SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(l)The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 

Tit/e:  FY  93  Presenting  and 
Conimissioning  Program  Application 
Guidelines  Presenting  and  Touring. 
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Frequency  of  Collection:  One  time. 

Respondents:  State  or  local 
governments;  non-profit  institutions. 

i/se."educational  grants,  federal  aid, 
grant  administration,  non-profit 
organizations,  arts"  Guideline 
instructions  and  applications  elicit 
relevant  information  from  individual 
artists,  non-profit  organizations,  and 
state  or  local  arts  agencies  that  apply 
for  funding  under  specific  Program 
categories.  This  information  is 
necessary  for  the  accurate,  fair  and 
thorough  consideration  of  competing 
proposals  in  the  peer  review  process. 

Estimated  Number  of  Respondents: 
425. 

A  verage  Burden  Hours  per  Response: 
28.92. 

Total  Estimated  Burden:  12,  291. 

Murray  R.  Welsh. 

Director.  Administrative  Services  Division, 

National  Endowment  for  the  Arts. 

[FR  Doc.  91-23607  Filed  9-30-91;  8:45  am) 
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Institute  of  Museum  Services;  Grant 
Availabiiity 

agency:  Institute  of  Museum  Services. 

NFAH. 

ACTION*.  Grant  application  availability 

notice  for  Fiscal  Year  1992 

This  grant  application  announcement 
applies  to  the  General  Operating 
Support  (GOS),  Conservation  Project 
Support  (CP),  Conservation  Assessment 
Program  (CAP),  Museum  Assessment 
Program  (MAP),  Museum  Assessment 
Program  II  (MAP  II).  Museum 
Assessment  Program  III  (MAP  III)  and 
Professional  Services  Program  (PSP) 
awards  under  45  CFR  part  1180  for 
Fiscal  Year  1992. 

Nature  of  Program 

Museums  meeting  the  definitions  in  45 
CFR  1180.3  may  apply  for  these 
programs.  The  definition  of  "Museum" 
includes  (but  is  not  limited  to)  the 
following  institutions  if  they  satisfy  the 
other  provisions  of  this  section; 
Aquariums  and  zoological  parks; 
botanical  gardens  and  arboretums; 
nature  centers;  museums  relating  to  art, 
history  (including  historic  buildings), 
natural  history,  science  and  technology; 
and  planetariums.  The  purpose  of  these 
awards  is  to  ease  the  financial  burden 
borne  by  museums  as  a  result  of  their 
increased  use  by  the  public  and  to  help 
them  carry  out  their  educational  role,  as 
well  as  other  functions. 

GOS 

IMS  makes  awards  under  the  GOS 
program  to  museums  to  maintain, 


increase,  or  improve  museum  services 
through  support  for  basic  general 
operating  expenses. 

CP 

Awards  are  made  through  the 
Conservation  Project  Support  Program 
(CP)  to  assist  with  the  conservation  of 
museum  collections,  both  living  and 
non-living. 

CAP 

Awards  are  made  through  CAP  to 
provide  an  overall  assessment  of  the 
condition  of  a  museum's  environment 
and  collections  to  identify  conservation 
needs  and  priorities.  CAP  is  a  non- 
competitive, one-time  fimding 
opportunity,  offered  on  a  first-come, 
first-served  basis.  It  is  administered  in 
cooperation  with  the  National  Institute 
for  Conservation.  See  45  CFR  part  1180. 
subpart  D. 

MAP 

The  Museum  Assessment  Program 
funds  an  overall  assessment  of  a 
museum's  operations.  The  Museum 
Assessment  Program  II  funds  an 
assessment  of  the  museum's  collection- 
related  policies.  The  Museum 
Assessment  Program  III  provides  an 
assessment  of  the  public  dimension  of 
museum  operations.  All  of  the  Museum 
Assessment  Programs  are  non- 
competitive, one-time  funding 
opportunities,  offered  on  a  first  come, 
first-served  basis.  The  Museum 
Assessment  Programs  are  administered 
in  cooperation  with  the  American 
Association  of  Museums  through  a 
memorandum  of  understanding.  See  45 
CFR  part  1180,  subpart  D. 

PSP 

This  program  provides  matching  funds 
to  professional  museums  associations 
for  projects  that  serve  the  museum 
community. 

Section  206  of  the  Museum  Services 
Act.  title  II  of  Public  Law  94-462,  as 
amended,  contains  authority  for  these 
programs.  (20  U.S.C.  965) 

Deadline  Date  for  Transmittal  of 

Applications 

Applications  must  be  mailed  or  hand- 
delivered  by  the  deadline  date: 


Program 


GOS 

CP 

CAP 

MAP  I..... 

MAP  II.... 

MAP  IN... 


Deadline 


November  a.  1991. 
Jarxjary  24,  1992. 
Decembers,  1991. 
October  25,  1991. 
April  24.  1992. 
January  31,  1992. 
July  31.  1992. 
November  15. 1991. 
August  14. 1992. 


Program 

DeadRne 

PSP           

April  3,  1992. 

For  GOS,  CP  and  PSP 

Applications  that  are  sent  by  mail 
must  be  addressed  to  the  Institute  of 
Museum  Services,  1100  Pennsylvania 
Avenue,  NW.,  room  609,  Washington. 
DC  20506. 

An  applicant  must  be  prepared  to 
show  one  of  the  following  as  proof  of 
timely  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  dated  proof  of  mailing 
acceptable  to  the  Director  of  IMS. 

If  any  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing;  (1)  A  private 
metered  postmark;  or  (2)  a  mail  receipt 
that  is  not  date-cancelled  by  the  U.S. 
Postal  Service. 

Applications  that  are  hand-delivered 
must  be  taken  to  the  Institute  of 
Museum  Services,  1100  Pennsylvania 
Avenue,  NW..  room  609.  Washington, 
DC  20506.  Hand-delivered  applications 
will  be  accepted  between  9  a.m.  and  4:30 
p.m.  (Washington,  DC  time)  daily, 
except  Saturdays.  Sundays,  and  Federal 
holidays.  An  application  that  is  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  the  deadline  date. 

For  MAP,  MAP  II  and  MAP  III 

Applicants  must  apply  to  IMS  through 
the  American  Association  of  Museums. 
IMS  supplies  the  AAM  with  application 
forms  and  instructions.  These  are 
forwarded  by  AAM  to  apphcant 
museums.  The  Director  of  IMS  approves 
applications  meeting  the  MAP,  MAP  II. 
and  MAP  III  requirements  on  a  first- 
come,  first-served  basis  (i.e..  in  the  order 
in  which  an  application  is  received  and 
has  been  determined  to  have  met 
applicable  requirements).  Applications 
will  be  approved  for  awards,  subject  to 
the  availability  of  funds.  If  a  museum's 
MAP.  MAP  II  or  MAP  111  application  is 
received  on  or  before  the  indicated 
dates,  it  will  be  processed  together  with 
other  MAP,  MAP  II,  or  MAP  III 
applications  received  during  that  period. 
Applications  received  after  the 
indicated  dates  will  be  processed  during 
the  subsequent  MAP,  MAP  U  or  MAP  lU 
periods.  In  no  event  will  MAP 
applications  received  after  April  24, 
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1992,  MAP  U  appHcationg  received  after 
)uly  31. 1992,  or  MAP  III  applications 
received  after  August  14, 1992  be 
processed  for  Fiscal  Year  1992  awards. 
Applicants  should  contact  the  American 
Association  of  Museums.  1225  Eye  St., 
NW.,  Washington.  DC  20005,  for 
application  packets. 

For  CAP 

Applicants  must  apply  to  IMS  through 
the  National  Institute  for  Conservation 
(NIC).  IMS  supplies  the  NIC  with 
applications  forms  and  instructions. 
These  are  forwarded  by  NIC  to 
applicant  museums.  The  Director  of  IMS 
approves  apphcations  meeting  the  CAP 
requirements  on  a  first-come,  first- 
served  basis  (i.e.,  in  the  order  in  which 
an  application  is  received  and  has  been 
determined  to  have  met  applicable 
requirements).  Applications  will  be 
approved  for  awards,  subject  to  the 
availability  of  funds.  Applications  must 
be  received  by  December  6, 1991. 
Applications  for  FY  1992  awards  which 
cannot  be  funded  will  not  be  earned 
over  to  the  next  fiscal  year.  All 
unfunded  applicants  who  wish  to 
receive  an  award  in  the  subsequent 
year,  must  reapply.  Interested  parties 
should  contact  the  National  Institute  for 
Conservation.  3299  K  St.  NW.,  suite  403, 
Washington,  DC  20007  for  applications. 

Pro-am  Information 

COS  program  regulations  are 
contained  in  45  CFR  XI  1180.7  (1988)  and 
related  provisions. 

CP  program  regulations  are  contained 
in  45  CFR  1180.20  (1988)  and  related 
provisions. 

CAP  and  MAP  program  regulations 
are  contained  in  45  CFR  1180.  subpart  D 
(1988). 

PSP  program  regulations  are 
contained  in  45  CFR  1180.  subpart  E 
(1988). 

Further  program  information  may  be 
found  in  the  Application  forms  and 
accompanying  instructions  in  the 
Application.  See  paragraph  on 
Application  Forms. 

Available  Funds 

As  of  publication  time,  funds  for  fiscal 
year  1992  have  not  been  appropriated. 
Figures  given  in  this  section  pertain  to 
available  funds  for  the  1991  fiscal  year. 

COS 

For  FY  1991.  $20,161,000  was  available 
for  this  program.  The  maximum  grant 
was  $75,000  in  FY  91  and  is  determined 
each  year  by  the  National  Museum 
Services  Board.  Most  museums  that  are 
funded  will  receive  a  smaller  amount 
(45  CFR  1180.9J  IMS  normally  does  not 
make  grants  for  ntore  than  lO  percent  of 


a  museums'  most  recently  completed 
fiscal  year's  non-federal  operating 
income  (See  45  CFR  1180.16(b)). 

CP 

For  FY  1991.  $2,990,000  was  available 
for  this  program.  Normally,  IMS  makes 
matching  conservation  grants  of  no  more 
than  $25,000  in  Federal  funds.  Unless 
otherwise  provided  by  law,  if  the 
Director  determines  that  exceptional 
circumstances  warrant,  the  Director, 
with  the  advice  of  the  Board,  may  award 
a  Conservation  Project  Support  grant 
which  obligates  in  excess  of  $25,000  in 
Federal  funds  to  a  maximum  of  $75,000. 
The  Director  may  make  such  a 
determination  with  respect  to  a  category 
of  Conservation  grants  by  notice 
published  in  the  Federal  Register.  IMS 
awards  Conservation  Project  Support 
grants  only  on  a  matching  basis.  At  least 
50%  of  the  costs  of  a  project  must  be  met 
with  non-federal  funds.  (See  45  CFR 
1180.20(f)). 

CAP 

For  FY  1991,  $680,000  was  available 
for  this  program. 

MAP  MAP  II.  MAP  III 

For  FY  1991,  $400,000  was  available 
for  this  program. 

PSP 

For  FY  1991,  $250,000  was  available 
for  this  program.  This  program  provides 
matching  funds  for  cooperative 
agreements  that  generally  do  not  exceed 
$50,000.  For  FY  92  IMS  invites  proposals 
that  will  assist  museums  in  enhancing 
their  educational  activities.  For 
example,  proposals  might  include 
projects  to  help  museums  identify  and 
replicate  outstanding  educational 
programs;  train  staff  in  developing, 
implementing,  marketing  and  evaluating 
educational  programs:  or  establish 
partnerships  or  mentoring  relationships 
between  museums  to  improve 
educational  programs.  This  emphasis  on 
the  educational  role  of  museums  in  the 
Museum  Services  Act  coincides  with 
efforts  being  made  throughout  the 
government  to  "transform  America's 
schools"  through  the  America  2000 
Strategy  presented  by  the  President  in 
April  of  1991.  In  the  fulfillment  of  that 
strategy,  IMS  believes  that  America's 
museums  have  a  vital  contribution  to 
make. 

Although  IMS  invites  proposals  to 
assist  museums  in  enhancing  their 
educational  activities,  such  proposals 
will  be  reviewed  on  their  merits 
according  to  estabhshed  criteria  along 
with  all  other  proposals  received.  IMS 
has  not  established  priorities  for  funduig 


for  the  1992  Professional  Services 
Program. 

Funding  Priorities  for  Conservation 
Project  Support  Program 

The  National  Museum  Services  Board, 
by  notice  published  in  the  Federal 
Register,  may  establish  priorities  among 
the  types  of  projects.  IMS  Conservation 
Project  Support  guidelines  identify  four 
broad  categories  of  museum  collections: 
Non-living;  syslematics/natural  history 
collections:  living  collections/animals: 
and  living  collections/plants. 

For  each  of  the  categories,  with  the 
exception  of  living  collecUons/animals, 
the  funding  priority  is  a  general 
conservation  survey  of  collections  and 
environmental  conditions  including, 
development  of  institutional  long-range 
conservation  plans.  For  living 
collections/animals  the  funding  priority 
is  research  for  improved  conser\"ation 
techniques. 

Application  Forms 

IMS  mails  application  forms  and 
program  information  in  a  General 
Operating  Support,  Conservation  Project 
Support  and  Professional  Services 
Program  apphcation  packets  to 
museums  and  other  institutions  on  its 
mailing  list  Applicants  may  obtain 
application  padiets  by  writing  or 
telephoning  the  Institute  of  Museum 
Services,  1100  Pennsylvania  Avenue, 
NW.,  room  609,  Washington,  DC  20506. 
(202/786-0539). 

To  receive  an  application  for  the 
Conservation  Assessment  Program 
contact  the  National  Institute  for 
Conservation,  3299  K  Street  NW.,  suite 
403,  Washington,  DC  20007,  (202/625- 
1495). 

To  receive  an  application  for  the 
Museum  Assessment  Programs  contact 
the  American  Association  of  Museums, 
1225  Eye  St.,  NW.,  Washington.  DC 
20005.  (202/289-1818). 

Further  Information 

For  further  information  contact  Mamie 
Bittner,  Public  Information  Officer, 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  Telephone:  (202) 
786-0536. 

(Catalogue  ef  Federal  Domestic  Assistanct 
No.  45.301  Institute  of  Museum  Services) 

Dated:  September  25, 1991. 
Susannah  Simpson  Kent 
Drrector,  Institute  of  Museum  Servian . 
[PR  Doc  91-23992  Filed  9-30-91:  8:45  am] 
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Cancelation  of  Maatlng  for  Humanities 
Panel 

The  meeting  of  the  Humanities  Panel 
scheduled  for  October  28-29. 1991.  and 
published  in  the  Federal  Register  on 
September  16. 1991,  at  page  46808,  has 
been  cancelled.  The  panel  was  to  review 
applications  in  Public  Humanities 
Projects,  submitted  to  the  Division  of 
Public  Programs. 

David  C  Fisher.  )r., 

Advispry  Committee,  Management  Officer. 

|FR  Doa  91-23600  Filed  9-^0-91;  8:45  am] 

WtLmOCOOC  7S3«-01-lt 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Procedures  for  Meetings 

Background 

Procedures  to  be  followed  with 
respect  to  meetings  conducted  pursuant 
to  the  Federal  Advisory  Committee  Act 
by  the  Nuclear  Regulatory  Commission's 
(NRC's)  Advisory  Committee  on  Reactor 
Safeguards  (ACRS).  that  were  published 
October  2, 1990  (55  FR  40249).  are 
renewed  by  this  notice.  These 
procedures  are  set  forth  in  order  that 
they  may  be  incorporated  by  reference 
in  future  individual  meeting  notices. 

The  ACRS  is  a  statutory  group 
established  by  Congress  to  review  and 
report  on  each  application  for  a 
construction  permit  and  on  each 
application  for  an  operating  license  for  a 
nuclear  power  reactor  facility  and  on 
certain  other  nuclear  safety  matters.  The 
Committee's  reports  become  a  part  of 
the  public  record.  Although  ACRS 
meetings  are  ordinarily  open  to  the 
public  and  provide  for  oral  or  written 
statements  from  members  of  the  public 
to  be  considered  as  a  part  of  the 
Committee's  information  gathering 
procedure,  they  are  not  adjudicatory 
hearings  such  as  those  conducted  by  the 
NRC's  Atomic  Safety  and  Licensing 
Board  as  part  of  the  Commission's 
licensing  process.  ACRS  reviews  do  not 
normally  encompass  matters  pertaining 
to  environmental  impacts  other  than 
those  pertaining  to  radiological  safety. 
ACRS  full  Committee  meetings  are 
conducted  in  accordance  with  the 
Federal  Advisory  Committee  Act. 

General  Rules  Regarding  ACRS 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Committee 
meeting.  Practical  considerations  may 
dictate  some  alterations  in  the  agenda. 


The  Chairman  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
manner  that,  in  his  judgment,  will 
facilitate  the  orderly  conduct  of 
business,  including  provisions  to  carry 
over  an  incomplete  session  from  one 
day  to  the  next. 

With  respect  to  public  participation  in 
ACRS  meetings,  the  following 
requirements  shall  apply: 

(a)  Persons  wishing  to  submit  written 
statements  regarding  the  agenda  items 
may  do  so  by  providing  a  readily 
reproducible  copy  at  the  beginning  of 
the  meeting.  Comments  should  be 
limited  to  safety-related  areas  within  the 
Committee's  purview. 

Persons  desiring  to  mail  written 
comments  may  do  so  by  sending  a 
readily  reproducible  copy  addressed  to 
the  Designated  Federal  Official 
specified  in  the  Federal  Register  notice 
for  the  individual  meeting  in  care  of  the 
ACRS.  NRC.  Washington,  DC  20555. 
Comments  postmarked  no  later  than  one 
calendar  week  prior  to  a  meeting  will 
normally  be  received  in  time  for 
reproduction,  distribution,  and 
consideration  at  the  meeting. 

(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make  a 
request  prior  to  the  beginning  of  the 
meeting.  If  possible  the  request  should 
be  made  two  days  before  the  meeting 
and  the  topics  to  be  discussed  and  the 
presentation  time  identified  so  that 
appropriate  arrangements  can  be  made, 
llie  Committee  will  hear  oral  statements 
on  topics  relevant  to  its  purview  at  an 
appropriate  time  chosen  by  the 
Chairman. 

(c)  Further  information  regarding 
topics  to  be  discussed,  whether  a 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call,  on  the  working  day  prior 
to  the  meeting,  to  the  Office  of  the 
Executive  Director  of  the  Committee 
(telephone:  301/492-^516.  ATTN:  the 
Designated  Federal  Official  specified  in 
the  Federal  Register  Notice  for  the 
meeting)  between  7:30  am.  and  4:15  p.m.. 
Washington,  DC  time. 

(d)  During  the  ACRS  meeting 
presentations  and  discussions,  questions 
may  be  asked  only  by  ACRS  members. 
Committee  consultants  and  staff. 

(e)  The  use  of  still,  motion  picture,  and 
television  cameras,  the  physical 
installation  and  presence  of  which  will 
not  interfere  with  the  conduct  of  the 
meeting,  will  be  permitted  both  before 
and  after  the  meeting  and  during  any 
recess.  The  use  of  such  equipment  will 
be  allowed  while  the  meeting  is  in 
session  at  the  discretion  of  the 


Chairman  to  a  degree  that  is  not 
disruptive  to  the  meeting.  When  use  of 

such  equipment  is  permitted, 
appropriate  measures  will  be  taken  to 
protect  proprietary  or  privileged 
information  that  may  be  in  documents, 
folders,  etc.,  being  used  during  the 
meeting.  Recordings  will  be  permitted 
only  during  those  open  sessions  of  the 
meeting  when  a  transcript  is  being  kept. 

(f)  A  transcript  is  normally  kept  for 
certain  open  portions  of  the  meeting  and 
it  will  be  available  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW.. 
Washington.  DC  20555,  for  inspection 
within  one  week  following  the  meeting. 
A  copy  of  the  minutes  of  the  meeting 
will  be  available  at  the  same  location  on 
or  before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
payment  of  appropriate  charges. 

ACRS  subcommittee  meetings  will 
also  be  conducted  in  accordance  with 
these  procedures,  as  appropriate.  When 
subcommittee  meetings  are  held  at 
locations  other  than  Bethesda. 
Maryland,  reproduction  facilities  are 
usually  not  available.  Accordingly,  25 
additional  copies  of  the  materials  to  be 
used  during  the  meeting  should  be 
provided  for  distribution  at  such 
meetings. 

Special  Provisions  When  Proprietary 
Sessions  are  To  Be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed. 

The  Executive  Director  of  the  ACRS 
should  be  informed  of  such  an 
agreement  at  least  three  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed  and  a  determination  made 
regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  during  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
included  in  the  agreement,  the  project  or 
projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  may 
be  requested  to  identify  the  specific 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  of  the  meeting. 
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Dated:  September  25. 1991. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  91-23597  Filed  9-30-91;  6:45  am] 

BtUJNO  COM  7SM-01-M 

(Docket  Nos.  50-424  and  50-4251 

Georgia  Power  Co.,  et  al.;  Vogtie 
Electric  Generating  Plant,  Units  1  and 
2;  Environmental  Assessment  and 
Finding  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  the 
provisions  of  10  CFR  50.46,  appendix  K 
to  10  CFR  50. 10  CFR  50.44,  and  10  CFR 
51.52  to  Georgia  Power  Company,  et  al. 
(the  licensee  or  GPC).  for  Vogtie  Electric 
Generating  Plant  (Vogtie),  Units  1  and  2, 
located  in  Burke  County,  Georgia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  June  3. 1991,  the 
licensee  requested  amendments  to 
Vogtie  Units  1  and  2  Technical 
Specifications  (TSs)  to  allow  use  of  two 
fuel  assemblies,  each  containing  up  to  12 
fuel  rods  clad  with  ZIRLO™  instead  of 
Zircaloy.  The  chemical  composition  of 
ZIRLO™  cladding  is  somewhat  different 
from  the  composition  of  Zircaloy.  Based 
on  tests  in  foreign  reactors,  fuel  rods 
clad  with  ZIRLO^**  exhibit  improved 
corrosion  and  hydriding  properties.  The 
proposed  action  would  allow  the 
licensee  to  use  ZIRLO™  cladding  in 
addition  to  Zircaloy  to  determine  the 
behavior  of  ZIRLO™  cladding  in  the 
Vogtie  core. 

The  Need  for  Proposed  Action 

Exemptions  to  10  CFR  50.46,  appendix 
K  to  10  CFR  50. 10  CFR  50.44.  and  10 
CFR  51.52  are  needed  because  these 
regulations  include  specific  references 
to  fuel  pellets  enclosed  in  Zircaloy 
tubes.  Zircaloy  is  a  zirconium  based 
alloy  and  is  currently  in  use  as  cladding 
for  fuel  pellets.  The  licensee  plans  to  use 
some  ZIRLO™  cladding  which  is  similar 
to  Zircaloy  except  for  slight  reductions 
in  the  content  of  tin.  iron,  chromium,  and 
zirconium,  and  the  addition  of  a  nominal 
one  percent  niobium  to  improve 
corrosion  resistance.  Since  the 
regulations  10  CFR  50.46, 10  CFR  50 
appendix  K,  10  CFR  50.44,  and  10  CFR 
51.52  include  specific  references  to  fuel 
pellets  enclosed  in  Zircaloy  tubes, 
exemptions  to  the  subject  regulations 
are  required  to  allow  use  of  ZIRLO™ 
cladding.  The  NRC  staff  has  reviewed 
the  chemical  compositions  of  ZIRLO™ 
and  Zircaloy  claddings  and  found  no 
significant  difference  between  them. 


Therefore,  a  special  circumstance  exists 
in  which  application  of  the  subject 
regulations  is  not  necessary  to  achieve 
their  underlying  purposes  and  thus,  an 
exemption  is  authorized  by  10  CFR 
5ai2. 

The  underlying  purpose  of  10  CFR 
50.46  and  appendix  K  to  10  CFR  50  is  to 
establish  requirements  for  design 
calculations  of  emergency  core  cooling 
systems.  The  licensee,  as  part  of  its 
proposal  for  TS  changes  to  allow  use  of 
two  fuel  assemblies  with  ZIRLO™ 
cladding,  addressed  ECCS  performance. 
The  NRC  staff,  based  on  its  review,  has 
concluded  that  the  licensee's  evaluation 
of  two  fuel  assemblies  with  ZIRLO™ 
cladding  meets  10  CFR  50.46  and 
appendix  K  to  10  CFR  50  requirements 
for  ECCs  performance. 

The  purpose  of  10  CFR  50.44  is  to 
ensure  that  a  means  is  provided  to 
control  hydrogen  gas  that  may  be 
generated  following  a  postulated  loss-of- 
coolant  accident  (LOCA).  The  licensee 
has  previously  addressed  hydrogen 
generation  following  a  LOCA.  The 
licensee's  proposed  use  of  ZIRLO™ 
cladding  has  no  significant  effect  on  the 
previous  assessment  of  hydrogen  gas 
production. 

10  CFR  51.52  addresses  environmental 
effects  of  transportation  of  fuel  and 
waste.  Specifically,  10  CFR  51.52(a) 
requires  a  statement  of  compliance  in  a 
licensee's  environmental  report  to 
indicate,  among  other  things,  that  the 
fuel  pellets  are  encapsulated  in  Zircaloy 
rods.  Alternatively,  detailed  analysis  of 
the  environmental  effects  of  the 
transportation  of  the  fuel  to  and  from 
the  site  must  be  provided  in  accordance 
with  10  CFR  51.52(b).  Since  the  chemical 
composition  of  the  ZIRLO™  cladding  is 
not  significantly  different  from  Zircaloy, 
such  a  detailed  analysis  is  not 
necessary. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  involves 
features  located  entirely  within  the 
restricted  area  as  defined  in  10  CFR  part 
20.  It  does  not  affect  the  potential  for 
radiological  accidents  and  does  not 
involve  a  significant  increase  in  the 
amounts,  or  change  in  the  types  of  any 
effluent  that  may  be  released  offsite. 
There  is  no  significant  increase  in 
individual  or  cumulative  occupational 
exposure.  The  ZIRLO™  clad  fuel 
assemblies  meet  the  same  design  bases 
as  the  existing  fuel  with  Zircaloy 
cladding.  No  safety  limits  have  been 
changed  or  setpoints  altered  as  a  result 
of  the  use  of  these  new  fuel  assemblies. 
The  Final  Safety  Analysis  Report 
(FSAR)  analyses  are  bounding  for  the 
ZIRLO™  clad  fuel  assemblies  as  well  as 


for  the  remainder  of  the  core.  The  fuel 
system  design  with  the  ZIRLO™ 
cladding  has  been  previously  reviewitd 
by  the  Commission's  staff  and  found  to 
perform  satisfactorily  under  conditions 
representative  of  a  reactor  environment. 
Even  in  the  unlikely  case  of  gross  fuel 
failure,  the  number  of  rods  involved  (a 
maximum  of  24  rods  will  use  the 
ZIRLO™  cladding)  is  less  than  0.05%  of 
the  core  and  therefore,  does  not 
represent  a  prohibitively  large  inventory 
of  radioactive  material  which  could  be 
released  into  the  reactor  coolant.  Thus, 
the  fuel  failure  would  have  an 
insignificant  environmental  impact  and 
is  bounded  by  previous  assessments. 
The  small  number  of  fuel  rods  involved 
in  conjunction  with  the  chemical 
similarity  of  the  ZIRLO™  cladding  to 
Zircaloy  cladding  ensures  that  hydrogen 
production  would  not  be  significantly 
different  from  previous  assessments.  As 
a  result,  the  proposed  exemption  does 
not  affect  the  consequences  of 
radiological  accidents.  Consequently, 
the  Commission  concludes  that  there  are 
no  significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect 
nonradiological  effluent  and  has  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  nonradiological  impacts  . 
associated  with  the  proposed 
exemption. 

With  regard  to  the  potential 
environmental  impacts  associated  with 
the  transportation  of  the  ZIRLO™  clad 
fuel  assemblies,  there  is  no  impact  on 
previous  assessments  determined  in 
accordance  with  10  CFR  51.52. 

Alternative  to  the  Proposed  Action 

Because  the  Commission's  staff  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  exemption,  any  alternative 
to  this  exemption  will  have  either  no 
significantly  different  environmental 
impact  or  greater  environmental  impact. 
The  principal  alternative  would  be  to 
deny  the  requested  use  of  ZIRLO™ 
cladding.  This  would  not  reduce 
environmental  impacts  as  a  result  of 
plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Applicants 
Environmental  Report.  Operating 
License  Stage  of  Vogtie  Electric 
Generating  Plant,  Units  1  and  2." 
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Agencies  and  Persons  Consulted 

The  Commission's  staff  did  not 
consult  other  agencies  or  persons. 

Frnding  of  No  Stgnificaot  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  above  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  s 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  3, 1991.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW.  (Lower  Level). 
Washington,  DC  and  at  the  Burke 
County  PubUc  Library.  412  Fourth  Street. 
Waynesboro,  Georgia  30830. 

Dated  at  Rockville,  Mar>-land,  this  2Sth  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director.  Project  Directorate  II-3.  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

(PR  Doc.  91-23604  Filed  9-30-91;  8:45  am] 
BtujNG  cooe  is»-9\-m 

[Docket  No.  50-3821 

Entergy  Operations,  tnc.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  l^earing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
38,  issued  to  Entergy  Operation,  Inc.  (the 
licensee),  for  operation  of  the  Waterford 
Steam  Electric  Station,  Unit  No.  3, 
located  in  St.  Charles  Parish,  Louisiana. 

The  proposed  amendment  would 
modify  the  technical  specifications  to 
allow  a  one-time  change  to  the 
requirements  for  adjusting  the  frequency 
of  emergency  diesel  generator  (EDO) 
starts.  The  change  would  allow  the  valid 
failure  on  August  20, 1991,  not  to  be 
counted  for  the  frequency 
determination. 

The  failure  on  August  20, 1991,  has 
been  corrected  and  the  failure 
mechanism  removed;  however,  this 
failure  and  another  unrelated  failure  in 
April  1991,  places  the  emergency  diesel 
generator  on  an  accelerated  start 
frequency  of  one  each  week  for  fourteen 
additional  starts.  The  technical 
specifications  requirements  are  to 
assure  rehable  diesels;  however,  the 


problem  has  been  removed  and  the 
additional  starts  would  not  further  the 
intent  of  the  technical  specifications  by 
improving  retiabihty.  The  issuance  of 
the  amendment  would  return  the 
frequency  to  once  every  31  days  and 
limit  the  unnecessary  starts  and  wear  on 
the  diesel. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regtjlations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below. 

Previously  analyzed  accidents  that 
are  potentially  affected  by  this  change 
are  those  that  postulate  a  loss  of  offsite 
power  to  occur  coincidentally  with  the 
accident  (e.g..  a  loss  of  coolant  accident 
with  a  loss  of  offsite  power).  To 
significantly  increase  the  probability  or 
consequence  of  such  an  accident  this 
change  would  have  to  negatively  impact 
the  reliability  or  performance  of  the 
EDCs.  As  indicated  in  the  discussion 
above,  accelerating  the  test  schedule  for 
the  "A"  Train  EDO  following  the  August 
20, 1991,  failure  does  not  represent  an 
enhancement  of  reliability.  However, 
excessive  testing  may  harm  the 
hardware  adversely  affecting  reliability 
and  performance.  Since  this  change 
represents  a  reduction  in  the  number  of 
challenges  to  the  system,  if  anything, 
there  will  be  an  increase  in  reliability  of 
the  EDG  and  potential  improvement  in 
performance. 

Based  on  the  above  information,  this 
addition  to  Table  4.8-1  will  not 
adversely  affect  the  reliability  or 
performance  of  the  EDGs.  Consequently, 
operation  of  Waterford  3  in  accordance 
with  the  proposed  changes  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

To  create  a  new  or  different  kind  of 
accident,  these  changes  must  introduce 
a  new  failure  path.  This  change 
addresses  an  isolated  incident  Although 


a  hardware  change  is  being  made  to  the 
EDGs,  it  represents  the  removal  of  a 
failure  path  rather  than  the  introduction 
of  one.  Operation  of  the  EDGs  (and  the 
rest  of  the  plant)  will  remain  unaltered. 
Consequently,  a  new  failure  path  cannot 
exist  as  a  result  of  the  proposed 
amendment  and  the  current  plant  safety 
analyses  remain  complete  and  accurate 
in  addressing  licensing  basis  events  and 
analyzing  plant  response.  Therefore,  the 
proposed  amendment  cannot  create  the 
possibility  of  a  new  and  different  kind  of 
accident  than  previously  evaluated. 

This  change  does  not  alter  the 
operation  of  any  equipment  installed  at 
Waterford  3.  Therefore,  existing  margins 
of  safety  are  retained,  and  the  operation 
of  Waterford  3  in  accordance  with  this 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  fifteen  (15)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publication  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
Comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  To  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L  St 
NW..  Washington,  DC  20555.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  October  31, 1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
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intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "I^ules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
I^iblic  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
University  of  New  Orleans  Library, 
Louisiana  Collection,  Lakefront,  New 
Orleans,  Louisiana  70122. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  safisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 


shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petition  intends  to  rely 
in  proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which .  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to^ 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expirafion  of  SO-days,  the  Commission 
will  make  a  final  determination  on  the 
issue  of  no  significant  hazards 
consideration.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expirafion  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 


determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Theodore  R.  Quay:  Petitioner's  name 
and  telephone  number  date  petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition     , 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  to  N.S.  Reynolds,  Esq., 
Winston  &  Strawn,  1400  L  Street  NW.. 
Washington,  DC  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  25, 1991. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC  20555,  and 
at  the  local  public  document  room, 
located  at  the  University  of  New 
Orleans  Library,  Louisiana  Collection. 
Lakefront,  New  Orleans,  Louisiana 
70122. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  September.  1991. 
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For  the  Nuclear  Regulatory  Commission. 
David  L.  Wiggintoii,  Sr., 
Project  Manager,  Project  Directorate  IV-t, 
Division  of  Reactor  Projects  III.  IV,  and  V, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc  91-23605  Filed  9-30-91;  8:45  am) 

BIUJNO  COM  7S90-01-M 

[Docket  Na  72-2  (50-280/381)] 

Virginia  Electric  and  Power  Co^ 
Issuance  of  Amendment  to  Materials 
License  No.  SNM-2501 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  5  to  Materials 
License  No.  SNM-2501  held  by  the 
Virginia  Electric  and  Power  Company 
for  the  receipt  and  storage  of  spent  fuel 
at  the  Surry  Independent  Spent  Fuel 
Storage  Installation,  located  on  the 
Surry  Power  Station  site,  Surry  County, 
Virginia.  The  amendment  is  elective  as 
of  the  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications  in  Appendix  B  to  reflect 
Revision  15A  to  the  Surry  Power  Station 
Dry  Cask  Independent  Spent  Fuel 
Storage  Installation  (ISFSI)  Security 
Personnel  Training  and  Qualification 
Program. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  the  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.22(c),  an  environmental  assessment 
need  not  be  prepared  in  connection  with 
the  issuance  of  the  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  11, 1991, 
and  (2)  Amendment  No.  5  to  Materials 
License  No.  SNM-2501,  and  (3)  the 
Commission's  letter  to  the  licensee 
dated  September  24, 1991.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
Local  Public  Document  Room  at  the 
Swem  Library,  College  of  William  and 
Mary,  Williamsburg,  Virginia,  23185. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  September  1991. 


For  the  U.S.  Nuclear  Regulatory 
Commission. 
Charles ).  Haughney. 

Chief.  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety.  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[PR  Doc.  91-23606  Filed  9-30-91;  8:45  am| 
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[Docket  No.  50-322-OLA-3:  ASLBP  No.  91- 
642-10-OLA-31 

Long  Island  LIgtrtIng  Co.; 
Reconstitution  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  (1980),  the  Atomic  Safety 
and  Licensing  Board  for  Long  Island 
Lighting  Company  (Shoreham  Nuclear 
Power  Station.  Unit  1)  (License 
Transfer),  Docket  No.  50-322-OLA-3.  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  Thomas  S.  Moore 
(presently  Alternate  Chairman  on  the 
Board)  in  place  of  Administrative  Judge 
Morton  B.  Margulies,  who  is  unable  to 
serve  because  of  a  schedule  conflict. 

As  reconstituted  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 
Thomas  S.  Moore,  Chairman 
George  A.  Ferguson 
Jerry  R.  Kline 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new  Board 
member  is:  Thomas  S.  Moore,  Chairman, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Issued  at  Bethesda,  Maryland,  this  24th  day 
of  September  1991. 
B.  Paul  Cotter,  Jr., 

Chief  A  dministrative  Judge.  A  tomic  Safety 
and  Licensing  Board  Panel. 
(PR  Doc.  91-23598  Filed  9-30-91;  8:45  am] 

BILUNQ  CODE  759(M)1-M 


[Docket  No.  50-322-OLA-2  ASLBP  No.  91- 
631-03-OLA-2] 

Long  Island  Lighting  Co.; 
Reconstitution  of  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.721  (1980).  the  Atomic  Safety 
and  Licensing  Board  for  Long  Island 
Lighting  Company  (Shoreham  Nuclear 
Power  Station,  Unit  1)  (Possession  Only 
License),  Docket  No.  50-322-OLA-2,  is 
hereby  reconstituted  by  appointing 
Administrative  Judge  Thomas  S.  Moore 
(presently  Alternate  Chairman  on  the 
Board)  is  place  of  Administrative  Judge 
Morton  E  Margulies,  who  is  unable  to 
serve  because  of  a  schedule  conflict. 


As  reconstituted  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 
Thomas  S.  Moore,  Chairman 
George  A.  Ferguson 
Jerry  R.  Kline 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980).  The  address  of  the  new  Board 
member  is:  Thomas  S.  Moore,  Chairman. 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Issued  at  Bethesda,  Maryland,  this  24th  day 
of  September  1991. 
[PR  Doc.  91-23599  Filed  »-30-91:  8:45am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Approval  of  Special  WIttidrawal 
Uat>inty  Rules:  Sheet  Metal  Worfcers 
Local  Union  No.  80  Pension  Plan 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice  of  approval. 

summary:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  has 
conditionally  granted  a  request  from  the 
Sheet  Metal  Workers  Local  Union  No.  80 
Pension  Plan  for  approval  of  plan 
amendments  providing  for  special 
withdrawal  liability  rules.  Under  the 
PBGC's  regulation  on  Extension  of 
Special  Withdrawal  Liability  Rules  (29 
CFR  part  2645),  plans  in  industries  other 
than  the  construction  or  entertainment 
industries  may  be  amended  to  provide 
for  special  withdrawal  liability  rules  if 
the  PBGC  finds  that  the  rules  apply  to 
an  industry  in  which  the  characteristics 
that  make  use  of  the  special  rules 
appropriate  are  clearly  shown  and  that, 
in  each  instance,  the  rule  would  not 
pose  a  significant  risk  to  the  PBGC.  A 
notice  of  pendency  of  the  request  for 
approval  in  this  case  was  published  in 
the  Federal  Register  on  July  30, 1990  (at 
55  FR  31008),  containing  a  summary  of 
the  request  and  inviting  interested 
persons  to  submit  written  comments. 
This  notice  advises  interested  persons  of 
the  PBGC's  decision  on  the  request. 
ADDRESSES:  The  request  for  approval 
and  the  PBGC's  response  to  the  request 
are  available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  Suite  7100,  2020  K 
Street  NW.,  Washington,  DC  20006, 
between  the  hours  of  9  a.m.  and  4  p.m. 
Copies  of  these  documents  may  be 
obtained  by  mail  from  the  PBGC 


Disclosure  Officer  (38000)  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT, 
Deborah  C.  Murphy.  Attorney.  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washington.  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMCNTARy  INFORMATION: 
Background 

Sections  4203(a)  and  4205  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA")  generally  define 
when  a  complete  or  partial  withdrawal 
from  a  multiemployer  plan  occurs. 
However.  ERISA  sections  4203  (b)  and 
(c)  provides  special  complete 
withdrawal  liability  rules  for  the 
construction  and  entertainment 
industries,  and  section  4208(d)  provides 
special  partial  withdrawal  liability  rules 
for  those  industries. 

Section  4203(f)  provides  that  the 
PBGC  may  prescribe  regulations  under 
which  plans  in  industries  other  than 
construction  and  entertainment  may  be 
amended  to  provide  for  special 
withdrawal  liability  rules  similar  to  the 
rules  prescribed  in  sections  4203  (b)  and 
(c)  for  the  construction  and 
entertainment  industries.  Section 
4208(e)(3j  provides  that  the  PBGC  shall 
prescribe  by  regulation  a  procedure  by 
which  a  plan  may  by  amendment  adopt 
rules  for  the  reduction  or  elimination  of 
partial  withdrawal  liability  under 
conditions  other  than  those  described  in 
sections  4208(e)  (1)  and  (2).  subject  to 
the  approval  of  the  PBGC  based  on  its 
determination  that  the  adoption  of  such 
rules  is  consistent  with  the  purposes  of 
title  IV  of  ERISA.  Pursuant  to  those 
sections,  the  PBGC's  regulation  on 
Extension  of  Special  Withdrawal 
Liability  Rules  (29  CFR  part  2645) 
prescribes  procedures  whereby  a 
multiemployer  plan  may  request  the 
PBGC  to  approve  a  plan  amendment 
that  establishes  special  complete  or 
partial  withdrawal  liability  rules.  Under 
the  regulation,  a  special  complete 
withdrawal  liability  rule  must  be  similar 
to  the  rules  for  the  construction  and 
entertainment  industries  set  forth  in 
ERISA  sections  4203  (b)  and  (c),  and  a 
special  partial  withdrawal  liability  rule 
must  be  consistent  with  the  complete 
withdrawal  liability  rule  adopted  by  the 
plan. 

The  regulation  provides  that  the  PBGC 
shall  approve  a  plan  amendment 
providing  for  the  application  of  special 
withdrawal  liability  rules  upon  a 
determination  by  the  PBGC  that  the 
amendment — 
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(A)  Will  apply  only  to  an  industry  that 
has  characteristics  that  would  make  use 
of  the  special  withdrawal  liability  rules 
appropriate,  and 

(B)  Will  not  pose  a  significant  risk  to 
the  insurance  system. 

Hie  Request 

On  July  30. 1990  (at  55  FR  31008).  the 
PBGC  published  in  the  Federal  Register 
a  notice  of  pendency  of  a  request  from 
the  Sheet  Metal  Workers  Local  Union 
No.  80  Pension  Plan  ("Plan")  for 
approval  of  a  Plan  amendment  providing 
for  special  withdrawal  liabihty  rules.  No 
comments  were  received  in  response  to 
the  notice.  The  information  set  forth  in 
the  request  for  approval,  which  was 
discussed  at  length  in  the  notice  of 
pendency,  is  summarized  in  this  notice. 
The  notice  of  pendency  also  discussed 
at  length  the  statutory  and  regulatory 
background  that  is  summarized  above. 

The  Plan 

The  Plan  is  maintained  pursuant  to 
collective  bargaining  agreements 
between  Sheet  Metal  Workers  Local 
Union  No.  80  and  employers  engaged  in 
the  sheet  metal  industry  in  the  Greater 
Detroit  area.  The  sheet  metal  industry 
covers  the  fabrication  of  sheet  metal 
and  related  products  in  shops,  and  the 
installation  of  sheet  metal  and  related 
products  on  construction  job  sites. 

Approximately  120  employers 
contribute  to  the  Plan.  Almost  all  of  the 
contributing  employers  perform  only 
installation  work  and  are  accordingly 
considered  to  be  construction 
employers,  as  defined  in  ERISA  section 
4203(b)(1)(A),  and  thus  covered  by  the 
construction  industry  withdrawal  rules 
in  section  4203(b).  About  10  contributing 
employers,  however,  are  wholly  or 
partly  engaged  in  the  fabrication  of 
sheet  metal  products  that  are  installed 
at  construction  sites  by  their  own 
employees  or  by  the  employees  of  other 
employers.  Only  3  of  these  employers 
employ  fabrication  workers  only;  the 
rest  employ  both  fabrication  and 
installation  workers.  The  employers  that 
perform  fabrication  work  only  are 
considered  not  to  be  construction 
employers  as  defined  in  section 
4203(b)(1)(A)  and  are  therefore  subject 
to  the  general  withdrawal  liability  rules 
of  ERISA  sections  4203(a)  and  4205.  The 
employers  that  perform  both  fabrication 
and  installation  work  may  or  may  not  be 
considered  construction  employers, 
depending  on  the  proportion  of 
fabrication  and  installation  employees 
employed.  Currently,  about  87  percent  of 
the  Plan's  active  employees  are 
installation  workers  and  about  13 
percent  are  fabrication  workers.  The 
request  stresses,  however,  that  approval 


of  the  Plan's  special  withdrawal  rule  is 
expected  to  lead  to  the  unionization  and 
consequent  inclusion  in  the  Plan  of  a 
number  of  currently  non-union 
production  shops. 

Industry  Characteristics  ' 

Since  the  installation  of  sheet  metal 
and  related  products  is  considered  to  be 
part  of  the  construction  industry,  and 
thus  covered  by  the  construction 
industry  withdrawal  rule  in  ERISA 
section  4203(b).  the  Plan's  request  for 
approval  of  its  special  withdrawal  rule 
focuses  on  the  production  segment  of 
the  sheet  metal  industry  in  the  Greater 
Detroit  area.  The  production  segment 
generally  covers  the  fabrication  of  sheet 
metal  and  related  products  in  shops  not 
located  at  construction  sites. 
Historically,  the  production  shops 
covered  by  the  Plan  are  an  outgrowth  of 
the  sheet  metal  contracting  industry  in 
the  Detroit  area,  and  many  employers 
with  production  facilities  also  do 
installation  work. 

The  collective  bargaining  agreement 
covering  sheet  metal  construction  work 
in  Local  BO's  geographic  jurisdiction 
requires  that  all  sheet  metal  products 
fabricated  outside  of  the  geographic 
jurisdiction,  for  installation  within  the 
jurisdiction,  must  be  produced  by 
workers  whose  wage  scale  (including 
fringe  benefits)  is  not  less  than  the 
higher  of  the  wage  scales  applicable  to 
the  area  in  which  the  production  occurs 
and  the  Local  80  area. 

The  products  manufactured  by  the 
production  segment  of  the  sheet  metal 
industry  that  would  be  covered  by  the 
special  rule  are  extremely  bulky  in 
relation  to  their  weight.  It  is  thus  far 
more  expensive  to  transport  such 
products  than  to  transport  the  sheet 
metal  and  other  materials  from  which 
such  products  are  manufactured.  This 
transportation  cost  differential  for  out- 
of-area  manufacturers  would  be  a 
serious  competitive  disadvantage.  Non- 
local production  shops  would  also  have 
higher  costs  in  competing  with  local 
shops  for  work  in  the  Detroit  area  ' 
because  their  salesmen  would  incur 
greater  expenses  in  traveling  between 
the  out-of-area  shops  and  the  Detroit 
area  offices  and  construction  sites  of 
their  contractor  customers. 

Actuarial  Data 

The  Plan's  funded  ratio  (that  is,  the 
ratio  of  the  value  of  plan  assets  (at 
market)  plus  accrued  contributions  to 


'  The  race  has  made  no  independent 
Investigation  of  industry  charactenttica.  and  (h« 
following  description  is  based  on  iriformatioo 
supplied  by  the  Plan. 
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the  value  of  vested  benefits)  was  about 
95  percent  in  1985  and  about  90  percent 
in  1988.  It  rose  to  about  100  percent  in 
1987  and  then  dropped  to  about  76 
percent  in  1988  due  to  benefit 
improvements,  unfavorable  investment 
performance,  and  lower-than-expected 
turnover.  In  1989  it  was  about  85 
percent.  The  number  of  active  Plan 
participants  rose  from  1,738  in  1985  to 
1.911  in  1988  and  was  1,892  in  1989.* 

Special  Withdrawal  Liability  Rules 

The  Plan  has  adopted  an  amendment 
prescribing  special  withdrawal  liability 
rules.  The  proposed  amendment,  if 
approved  by  the  PBGC,  is  to  be  effective 
January  1, 1989.  The  proposed 
amendment  reads  as  follows: 

5.16  Withdrawal  Liability.  This 
section  shall  apply  to  all  contributing 
employers  engaged  in  but  not  limited  to 
the  (a)  manufacture,  fabrication, 
assembling,  handling,  erection, 
installation,  dismantling,  conditioning, 
adjustment,  alteration,  repairing  and 
servicing  of  all  ferrous  or  nonferrous 
metal  work  and  all  other  materials  used 
in  lieu  thereof  and  of  all  airveyor 
systems  and  ai[rj  handling  systems 
regardless  of  material  used  including  the 
setting  of  all  equipment  and  all 
reinforcements  in  connection  therewith; 
(b)  all  lagging  over  insulation  and  all 
duct  lining;  (c)  testing  and  balancing  of 
all  air  handling  equipment  and  duct 
work;  (d)  the  preparation  of  all  shop  and 
field  sketches  used  in  fabrication  and 
erection  including  those  taken  from 
original  architectural  and  engineering 
drawings  or  sketches,  within  the 
geographic  jurisdiction  of  the  Union.  For 
purposes  of  determining  whether  an 
Employer  who  is  engaged  in  the  sheet 
metal  industry,  as  herein  defmed,  has 
incurred  a  complete  withdrawal,  as 
defmed  in  ERISA,  section  4203(a].  as 
amended,  or  a  partial  withdrawal,  as 
defined  in  ERISA  section  4205(a),  as 
amended,  the  construction  industry 
provisions  of  ERISA  section  4203(b),  as 
amended,  shall  be  applied  without 
regard  to  the  proportion  of  construction 
industry  employees  to  non-construction 
industry  employees  employed  by  such 
withdrawing  employer.  The  foregoing 
notwithstanding,  this  section  shall  not 
apply  to  any  Employer  which  withdraws 
from  the  Fund  as  a  result  of  the  sale  of 
its  assets,  as  defined  in  ERISA  section 
4204(a),  as  amended,  or  in  case  of  a 
mass  withdrawal,  as  defined  in  ERISA 
section  4041A,  as  amended. 


'  For  1990.  the  number  of  active  Plan  participants 
and  the  Plan's  funded  ratio  were  practically  the 
same  as  for  1969:  other  Plan  data  were  generally 
consistent  with  those  shown  in  the  notice  of 
pendency. 


Decision 

Subject  to  certain  qualifications 
discussed  below,  the  PBGC  has 
concluded  that  the  plan  amendment 
providing  for  special  withdrawal 
liability  rules  in  this  case  (a)  applies  to 
an  industry  that  has  characteristics  that 
would  make  use  of  the  special  rules 
appropriate,  and  (b)  will  not  pose  a 
significant  risk  to  the  insurance  system. 
Pursuant  to  ERISA  section  4203(f)(2)  and 
29  CFR  2645.4(a),  therefore,  the  PBGC 
approves  the  plan  amendment  subject  to 
the  conditions  stated  below. 

The  legislative  history  of  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980  (which  added 
sections  4203  and  4208  to  ERISA)  shows 
that  the  special  statutory  withdrawal 
liability  rules  for  the  construction  and 
entertainment  industries  reflect  the  view 
of  Congress  that  the  cessation  of  an 
employer's  contributions  in  those 
industries  typically  does  not  reduce  a 
plan's  contribution  base.  Similarly,  the 
legislative  history  indicates  that  the 
basic  consideration  in  determining  the 
appropriateness  of  special  withdrawal 
liability  rules  for  a  plan  in  any  other 
industry  is  the  effect  of  cessations  of 
contributions  by  employers  in  that 
industry  on  the  plan's  contribution  base. 
In  this  connection,  the  degree  to  which 
work  in  the  industry  is  local  in  nature  is 
a  significant  factor.  To  the  extent  that 
the  work  can  be  performed  only  within 
the  jurisdiction  of  the  plan  or  the 
collective  bargaining  agreement,  the 
plan's  contribution  base  cannot  be 
reduced  by  the  movement  of  operations 
outside  that  jurisdiction.  The 
contribution  base  will  be  reduced  only  if 
an  employer  continues  (or  resumes) 
operations  in  the  jurisdiction  without  an 
obligation  to  contribute  to  the  plan,  or  if 
the  total  work  available  in  the 
jurisdiction  declines. 

The  PBGC  believes  that  the  Plan  has 
clearly  shown  that  the  production 
segment  of  the  sheet  metal  industry  in 
the  Greater  Detroit  area — at  which  the 
special  withdrawal  liability  rules  in  this 
case  are  aimed — is  one  in  which  it  is 
reasonable  to  expect  that  the  cessation 
of  an  employer's  work  in  the  jurisdiction 
of  the  collective  bargaining  agreement 
will  not  typically  reduce  the  Plan's 
contribution  base.  Although  production 
segment  work  is  not  strictly  local  in  the 
same  sense  as  construction  work,  it 
appears  that  fabrication  of  sheet  metal 
products  outside  the  jurisdiction  of  the 
collective  bargaining  agreement  for 
installation  within  the  jurisdiction 
would  be  uncompetitive  with  fabrication 
done  within  the  jurisdiction.  In  this 
sense,  such  fabrication  work  is  local  to 
the  jurisdiction. 


In  particular,  two  circumstances 
adduced  by  the  request  support  this 
conclusion.  One  is  the  higher 
transportation  and  administrative  costs 
that  an  out-of-area  employer  would 
incur  to  sell  sheet  metal  products  in  the 
Local  80  area.  The  other  is  the 
requirement  in  Local  80's  collective 
bargaining  agreement  that  sheet  metal 
products  manufactured  outside  the 
jurisdiction  for  installation  within  the 
jurisdiction  be  produced  by  workers 
whose  wage  scale  and  fringe  benefits 
are  not  below  those  of  Local  80 
production  workers.  These 
circumstances  would  impose  significant 
cost  disadvantages  on  out-of-area 
production  in  competing  for  sales  in  the 
Local  80  area.  Accordingly,  it  would 
appear  economically  improbable  for 
production  work  to  leave  the  jurisdiction 
and  still  be  competitive  with  work 
within  the  jurisdiction.  Instead,  it  seems 
likely  that  new  or  existing  in-area 
employers  would  pick  up  any  production 
work  diat  another  employer  might  seek 
to  transfer  outside  the  area. 

Furthermore,  the  fabrication  and 
installation  segments  of  the  sheet  metal 
industry  in  the  Greater  Detroit  area  are 
closely  related.  Historically,  production 
work  is  an  outgrowth  of  the  sheet  metal 
contracting  industry,  and  it  is  the 
construction  workers  who  install  the 
products  that  the  fabrication 
employees  make.  Employers  who  do 
fabrication  work  often  do  installation 
work  as  well,  and  workers  in  both  parts 
of  the  industry  are  represented  by  the 
same  union.  These  relationships 
contribute  to  the  likelihood  that  an 
employer's  cessation  of  production  work 
would  not  impair  the  Plan's  contribution 
base. 

Based  on  all  of  the  industry 
characteristics  in  this  case,  the  PBGC 
has  concluded  that  the  use  of  the  special 
withdrawal  liability  rules  is  appropriate. 
However,  this  conclusion  must  be 
qualified  to  the  extent  that  it  is  based  on 
provisions  of  the  collective  bargaining 
agreement  under  which  the  Plan  is 
maintained  (dealing  with  the 
compensation  of  out-of-area  workers 
who  make  products  installed  in  the 
jurisdiction),  since  those  provisions 
clearly  are  subject  to  renegotiation.  This 
qualification  forms  one  basis  for  the 
conditions  on  our  approval  of  the 
special  rules  in  this  case,  as  set  forth 
more  fully  below. 

The  PBGC  has  also  determined  that 
the  use  of  these  special  rules  will  not 
pose  a  significant  risk  to  the  insurance 
system.  Risk  to  the  insurance  program  is 
basically  a  function  of  a  plan's  financial 
and  actuarial  health,  and  of  its  future 
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prospects,  which  are  largely  dependent- 
on  its  contribution  base. 

As  alluded  to  under  "Actuarial  Data," 
above,  the  actuarial  and  financial 
condition  of  the  Plan  has  been  quite 
strong  and  stable  since  1985.  Indeed,  the 
number  of  active  participants,  a 
measure  of  the  Plan's  contribution  base, 
increased  by  nearly  10  percent  over  the 
1985-1989  period.  The  vested  benefit 
funded  ratio  ranged  from  76  percent  to 
100  percent  over  the  same  period,  and 
ended  the  period  at  85  percent. 
Furthermore,  the  special  withdrawal 
liability  rules  in  this  case  will  affect 
relatively  few  employers  and  a 
relatively  small  percentage  of  the  Plan's 
contribution  base.  Only  about  10  of  the 
120  contributing  employers  do 
production  work,  and  only  about  13 
percent  of  the  Plan's  active  participants 
are  production  employees. 

Under  the  facts  of  this  case,  the  PBGC 
has  determined'  that  the  use  of  the 
special  rules  in  this  case  will  not  pose  a 
significant  risk  to  the  insurance  system. 
However,  as  the  request  points  out.  the 
number  of  production  employers  and 
participants  may  increase  when  the 
special  rules  become  effective.  Thus,  our 
determination  that  the  use  of  the  special 
rules  will  not  pose  a  significant  risk  to 
the  insurance  system  must  be  qualified 
to  the  extent  that  it  is  based  on  the 
relative  insignificance  of  the  production 
segment  of  die  industry  that  is  covered 
under  the  Plan.  This  qualification  is 
another  basis  for  the  conditions  on  our 
approval  of  the  special  rules  in  this  case, 
as  set  forth  more  fully  below. 

In  conclusion,  based  on  the  facts  of 
this  case  as  represented  by  the  Man  in 
connection  with  the  request  for 
approval,  the  PBGC  has  determined, 
subject  to  the  quahfications  discussed 
above,  that  the  Plan  amendment  in  this 
case  (1)  will  apply  to  an  industry  that 
has  characteristics  that  make  the  use  of 
special  withdrawal  liability  rules 
appropriate  and  (2)  will  not  pose  a 
significant  risk  to  the  insurance  system. 
The  PBGC  also  finds  that  die  partial 
withdrawal  liabiUty  rule  included  in  the 
amendment  is  consistent  with  the 
complete  withdrawal  liability  rule  in  the 
amendment.  Accordingly,  the  PBGC 
hereby  grants  the  Plan's  request  for 
approval  of  the  special  withdrawal 
liability  rules  set  forth  above,  subject  to 
the  following  conditions: 

(1)  The  Plan  shall  promptly  notify  the 
PBGC  if  any  change  is  made  to  the 
collective  txargaining  provisions  deaUng 
with  the  compensation  of  out-of-area 
woricers  who  make  products  that  are 
installed  In  the  Jurisdiction,  or  If  the 
contributions  or  contribution  base  units 
attributable  to  manufacturing  operations 
for  any  plan  year  exceed  25  percent  of 


total  contributions  or  total  contribution 
base  units. 

(2)  The  Plan  shall  promptly  submit  to 
the  PBGC  such  information  as  the  PBGC 
may  from  time  to  time  request  in  order 
to  determine  whether  the  industry 
continues  to  be  one  for  which  the 
special  rules  are  appropriate  and 
whether  the  special  rules  continue  not  to 
pose  a  significant  risk  to  the  insurance 
system. 

The  Plan  shall  immediately 
discontinue  application  of  the  special 
rules  if  at  any  time  it  fails  to  submit 
promptly  to  the  PBGC  any  notice  or 
information  required  under  either  of 
these  conditions  or  if  it  is  notified  that 
PBGC  approval  of  the  special  rules  has 
been  withdrawn.  In  addition,  should  the 
Plan  wish  to  amend  the  special  rules  at 
any  time,  PBGC  approval  of  the 
amendment  will  be  required. 

Issued  at  Washington.  DC.  on  this  24th  day 
of  September.  1991. 

James  B.  Lockhut  UL 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  91-23568  Filed  9-30-91:  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IRateasa  No.  34-29722;  International  Sariea 
No.  317;  Re  No.  SR-CBOE-91-07] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Listing  of  Reduced 
Value  Index  Options  on  the  Financial 
Times-Stock  Exchange  100  Index 

September  23, 1991. 

I.  Introduction 

On  March  11, 1991.  die  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission '],  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  and  rule  19b-4 
thereunder.*  a  proposed  rule  change  to 
list  and  trade  cash-settled.  European- 
style  index  options  on  a  reduced  value 
Financial  Times-Stock  Exchange  100 
Index  ("FT-SE 100"  or  "Index").  Each 
reduced  value  Index  point  will  be 
valued  at  one  U.S.  dollar.' 


'15U5.arB«fbXl)(19S2). 

»  17  CFR  240.19t>-4  (1990). 

*  The  Exchange  amended  its  proposal  by 
amendment  No.  1.  which  was  subaiitted  to  the 
Commission  on  June  12. 1991.  Amendment  No.  1 
modiHes  Exchange  Rule  8.7,  Interpretation  J)2(b).  to 
provide  that  the  Fjichan^  s  continuity  rules  may  be 
waived  by  two  floor  ofTicials  when  the  primary 


The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29004  (March 
25, 1991).  56  FR  13348.  No  comments 
were  received  on  the  proposed  rule 
change. 

II.  Description  of  the  Proposal 

The  proposed  options  will  be  cash- 
settled.  European-style  options 
(exercisable  only  on  the  last  business 
day  prior  to  the  option's  expiration  date) 
based  on  the  Index.  The  FT-SE  100  is  an 
internationally  recognized,' 
capitalization-weighted  stock  index 
based  on  the  prices  of  100  of  the  most 
highly  capitalized  British  stocks  traded 
on  the  London  Stock  Exchange  ("LSE"). 
an  investment  exchange  recognized  by 
the  Securities  and  Investments  Board 
( "SIB")  of  the  U.K.  All  of  the  Index's 
component  stocks  are  traded  on  the  LSE 
by  means  of  the  LSE's  Stock  Exchange 
Automated  Quotation  System  ("SEAQ"). 
an  electronic  information  and 
communications  system  which  provides 
competing  market  maker  prices  for 
securities  traded  over  the  system. 
SEAQ's  quotations  of  the  stocks  traded 
on  the  LSE  are  available  to  all 
exchanges  listing  those  stocks. 
Currently,  the  London  International 
Financial  Futures  Exchange  ("UFFE") 
trades  futures  on  the  Index  the  London 
Traded  Options  Market  trades  options 
on  the  Index,  and  the  American  Stock 
Exchange,  the  Chicago  Board  Options 
Exchange,  the  Midwest  Stock  Exchange, 
the  New  York  Stock  Exchange,  and  the 
Pacific  Stock  Exchange  trade  warrants 
on  the  Index. 

A.  Index  Construction  and  Calculation 

The  FT-SE  100  was  created  at  the  end 
of  1983  by  the  International  Stock 


underlying  secarities  mariet  for  an  index  option  is 
not  trading.  See  File  No.  SR-CBOE-91-07. 
amendment  No.  1.  in  addition,  the  CBOE  modified 
its  proposal  in  three  letters:  |lj  A  letter  from  Robert 
P.  Ackermann.  Vice  President.  l.f>gal  Services. 
CBOE  to  Yvonne  Praticelli.  Staff  Attompy.  SEC. 
dated  June  24. 1991.  which  states  that  the  CBOE 
intends  to  use  a  multiplier  of  100  for  the  reduced 
value  FT-SE  100  Index  options;  (2)  a  letter  from 
Robert  P.  Adtermann  to  Thomas  Gira.  Branch  Chief. 
Options  Regulation.  SEC.  dated  May  S.  1991.  which 
provides  that  the  CBOE  will  notify  the  Commission 
through  a  rule  filing  filed  pursuant  to  section 
19(bH3KA|  of  the  Act  if  the  Exchange  modifies  the 
days  and  trading  hours  for  the  reduced  value 
options  beyond  the  Exchange's  normal  trading 
hours  of  ajo  ajn.  to  3:15  p.m.  (Chicago  time)  ("May 
8  Letter  "k  and  (3)  a  letter  from  Robert  P.  Ackensaan 
to  Yvonne  Fraticelli.  dated  August  16, 1991.  which 
explains  that  (i)  tlie  CBOE  will  use  a  divisor  of  ten 
to  calculate  the  reduced  value  FT-SE  options;  (ii| 
the  current  index  value  ("CIV")  for  index  settleoMnt 
will  t>e  based  on  an  average  of  fifteen  (IS)  values: 
and  (liij  the  CBOE  anticipates  a  Mar«:h  quarterly 
cycle  of  expiration  months  for  the  options.  t>ul  may 
provide  additional  series  pursuant  to  the  provision* 
of  Exchange  Rule  24.9  ("August  16  Letter"). 
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Exchange  of  the  United  Kingdom  and 
the  Repubhc  of  Ireland  (the  predecessor 
to  the  LSE)  in  conjunction  with  the 
Financial  Times  and  a  committee  of  U.K. 
financial  institutions,  including  LIFFE. 
The  Index  is  administered  by  a  FT-SE 
100  Steering  Committee.*  To  qualify  for 
inclusion  in  the  Index,  a  company  must 
satisfy  the  following  conditions:  (1)  It 
must  not  be  regarded  as  an  overseas 
resident  company  for  U.K.  tax  purposes: 
(2)  it  must  not  be  a  subsidiary  of  another 
Index  constituent;  (3)  it  must  pay  a 
dividend  (except  for  existing 
constituents);  and  (4)  it  must  have  at 
least  25%  of  its  shares  publicly  held.  The 
FT-SE  100  Steering  Committee  conducts 
a  quarterly  review  of  the  Index  to 
ensure  that  its  component  stocks  are 
representative  of  the  state  of  the  equity 
market  for  the  largest  U.K.  companies. 
The  Index  is  calculated  by  taking  the 
summation  of  the  multiple  of  the  market 
price  for  each  stock  in  the  Index  times 
the  number  of  shares  of  that  stock 
outstanding.  This  sum  total  is  then 
divided  by  another  number,  termed  the 
"divisor,"  to  produce  the  Index  value.* 
The  Index  is  updated  on  a  minute-by- 
minute  basis  from  9  a.m.  to  5:30  p.m. 
(London  time),  which  corresponds  to  3 
a.m.  to  11:30  a.m.  (Chicago  time).  The 
market  price  for  each  constituent  stock 
is  calculated  by  taking  the  mid-point 
between  the  highest  bid  and  lowest  o^er 
for  each  stock.*  As  discussed  more  fully 
below,  the  current  index  value  ("CIV") 
for  exercise  of  the  Index  options  will  be 
calculated  based  on  SEAQ  prices 
between  11  and  11.20  a.m.  London  time 
(5  a.m.  and  5:20  a.m.  Chicago  time)  on 
the  first  U.K.  trading  day  succeeding  the 
last  trading  day  in  the  expiring 
contracts.  Therefore,  because  trading  in 
the  expiring  contract  months  will  cease, 
normally,  on  a  Thursday  at  3:15  Chicago 
time,  the  CIV  for  exercise  will  be 
determined  several  hours  after  trading 
has  ceased,  i.e.,  during  the  Friday 
morning  LSE  trading  session,  between  5 
a.m.  and  5;20  a.m.  Chicago  time  on 
Friday  morning.  The  CBOE  will  use  the 
LSE's  calculation  of  the  CIV  for  full 
value  Index  options  in  determining  the 


*  The  FT-SE  100  Steering  Committee  is  comprised 
of  representatives  from  various  U.K.  financial 
institutions  including,  among  others,  the  Financial 
Times.  UFFE,  and  the  Society  of  Investment 
Analysts.  The  Committee  is  responsible  for,  among 
other  things,  establishing  rules  to  determine,  review 
and  modify  the  composition  of  the  Index,  as  yvell  as 
how  the  Index  is  calculated. 

'  The  divisor  of  the  Index  is  continuously 
adjusted  to  reflect  changes  in  market  capitalization. 

*  The  Index  is  published  daily  in  the  Financial 
Times  and  Is  available  real-time  on  Reuters, 
Telerate  and  other  market  information  systems 
which  disseminate  information  on  a  minute-by- 
minute  basis. 


CIV  for  the  reduced  value  Index 
options.' 

B.  Index  Options  Trading 

On  August  8, 1991,  the  Index  closed  at 
2600.6.  Because  the  CBOE  believes  that 
this  level  is  too  high  for  successful 
options  trading  in  the  U.S.  market,  the 
CBOE  will  base  trading  in  Index  options 
on  a  fraction  of  the  value  calculated  by 
the  LSE.  In  particular,  the  CBOE  will 
establish  a  U.S.  Index  level  at  one  tenth 
the  value  of  Uie  FT-SE  100  by  dividing 
the  full  Index  value  by  a  divisor  of  ten.* 
After  dividing  the  Index  by  the  divisor, 
the  CBOE  will  disseminate  the  reduced 
value  of  the  Index  to  vendors  through 
the  Options  Price  Reporting  Authority 
system. 

Each  reduced  value  Index  point  will 
be  valued  at  one  U.S.  dollar,  so  that  the 
value  of  options  premiums  will  change 
in  U.S.  dollar  terms.  This  will  allow 
options  premiums  to  be  quoted  in  U.S. 
dollars  and  trading  accounts  to  be 
denominated  in  U.S.  dollars. 
Accordingly,  all  exchange.  Options 
Clearing  Corporation  and  CBOE  clearing 
member  systems  will  be  able  to 
accommodate  trading  and  clearance  and 
settlement  of  the  Index  options  without 
alteration. 

C.  Exercise 

The  Exchange  proposes  to  trade  FT- 
SE  100  options  on  Exchange  business 
days  in  the  same  way  that  it  trades 
European-style  options  on  the  Standard 
&  Poor's  500  Stock  Index.  The  Index 
options  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  months.  The  CIV  for  exercise 
will  be  calculated  based  on  SEAQ 
prices  between  11  and  11:20  a.m.  London 
time  (5  a.m.  and  5:20  a.m.  Chicago  time) 
on  the  first  U.K.  trading  day  following 
the  last  day  of  trading  in  the  expiring 
contracts.  Because  trading  in  the 
expiring  contract  month  will  cease, 
normally,  on  a  Thursday  at  3:15  Chicago 
time,  the  CIV  for  exercise  of  the  Index 
options  will  be  determined  during  the 
Friday  morning  LSE  trading  session,  i.e., 
between  5  a.m.  and  5:20  a.m.  Chicago 
time  on  Friday  morning.  If  a  stock  does 
not  trade  during  this  interval,  or  if  it  fails 
to  open  for  trading,  the  last  available 
price  for  the  stock  will  be  used  in  the 
calculation  of  the  Index.  When 
expirations  are  moved  due  to  Exchange 
holidays,  the  last  trading  day  for 
expiring  Index  options  will  be 
Wednesday  and  the  CIV  for  exercise 


will  be  calculated  during  the  Thursday 
morning  trading  session  on  the  LSE, 
even  if  the  LSE  is  open  on  Friday.  If  the 
LSE  is  closed  on  the  Friday  before 
expiration  but  the  CBOE  remains  open, 
then  the  last  trading  day  for  expiring 
Index  options  will  be  moved  up  to 
Wednesday  as  if  the  CBOE  had  had  a 
Friday  holiday. 

The  LSE  will  calculate  and 
disseminate  a  separate  CIV  for  exercise 
based  on  the  average  (excluding  the 
three  highest  and  thiree  lowest)  of  the 
Index  values  for  each  minute  in  the 
interval  from  11  a.m.  and  11:20  a.m. 
London  time.'  Therefore,  the  LSE's 
Index  settlement  value  will  be  the 
average  of  fifteen  separate  prices  taken 
over  a  twenty-one  minute  period.  The 
CBOE's  CrV  will  represent  an  amount  in 
U.S.  dollars  equal  to  Vio  the  value  of  the 
LSE's  CrV.  The  CBOE  will  use  the 
calculation  provided  by  the  LSE  in 
determining  the  CIV  for  exercise. 


D.  Exchange  Rules  Applicable  to  Stock 
Index  Options 

The  reduced  value  Index  option  will 
have  the  same  position  and  exercise 
limits,  expiration  months,  strike  price 
intervals  and  multiplier  as  the  broad- 
based  Standard  &  Poor's  Index  options 
presently  listed  for  trading  on  the  CBOE. 
Accordingly,  the  position  limit  for  the 
Index  options  will  be  25,000  contracts  on 
each  side  of  the  market,  provided  that 
no  more  than  15,000  of  the  contracts  are 
in  series  in  the  nearest  expiration 
month.  •"  The  Exchange  will  list  a  March 
quarterly  cycle  of  expiration  months, 
and  may  list  additional  options  series, 
including  long-term  options  at  two  and 
three  year  intervals  pursuant  to  the 
provisions  of  Exchange  Rule  24,9." 

To  accommodate  trading  of  the  Index 
options,  the  CBOE  proposes  several  rule 
changes.  First,  the  CBOE  proposes  to 
amend  Exchange  Rule  24,6  (Days  and 
Hours  of  Business)  to  authorize  the 
CBOE  Board's  designee  to  determine  the 
days  and  hours  of  trading  in  foreign 
index  options.**  Second,  Exchange  Rule 


^  See  infra  notes  9-10  and  accompanying  text  for 
a  more  complete  discussion  of  the  determination  of 
the  Index  settlement  value  for  expiring  index 
options. 

*  See  August  16  Letter,  supra  note  3. 


*  See  August  16  Letter,  supro  note  3. 

•">  On  August  8, 1991.  the  Index's  closing  value 
was  26.6:  therefore,  the  value  of  one  contract  was 
$20,(X)6.  Accordingly,  the  dollar  value  of  the  largest 
position  obtainable  in  Index  options  was 
$650,150,000  (S28,00e  X  25,000),  with  no  mor«  than 
S39a090,000  ($26,006  X  15.000)  in  series  in  the 
nearest  expiration  month. 

■ '  See  August  16  Letter,  supra  note  3. 

■*  The  CBOE  has  stated  that  the  trading  hours  for 
the  Index  options  initially  will  coincide  with  the 
Exchange's  normal  trading  hours  of  8:30  a.m.  to  3:15 
p.m.  (Chicago  time),  and  that,  if  the  CBOE  decides 
to  modify  these  trading  hours,  it  will  notify  the  SEC 
through  a  rule  filing  submitted  pursuant  to  section 
19(b)(3)(A)  of  the  Act.  S<m  May  8  Letter,  supra  note 
3. 
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24.7  (Trading  Halts  or  Suspensions)  will 
be  modified  to  provide  that  when  the 
trading  hours  of  the  primary  securities 
market  for  an  index's  component  stocks 
do  not  coincide  with  the  CBOE's  trading 
hours,  the  only  applicable  provision  of 
Exchange  Rule  24.7  shall  be  paragraph 
(a)(iii),  which  authorizes  Exchange 
ofTicials  to  halt  trading  in  an  index 
option  when  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present.  Because  the  LSE's 
trading  hours  will  only  overlap  the 
Exchange's  trading  hours  from  8:30  a.m. 
to  11:30  a.m.  (Chicago  time),  the 
Exchange  believes  it  would  be 
inappropriate  to  apply  only  provisions 
of  Exchange  Rule  24.7  to  FT-SE 100 
Index  options  during  the  remainder  of 
the  trading  day  (11:30  a.m.  to  3:15  p.m.). 
Specifically,  Exchange  Rule  24.7 
provides  that  the  Exchange  should 
consider  halting  trading  in  an  index 
option  when:  (1)  Trading  has  been 
halted  or  suspended  in  underlying 
stocks  whose  weighted  value  represents 
20%  or  more  of  the  index  value;  and  (2) 
the  current  calculation  of  the  index 
derived  from  the  current  market  prices 
of  the  stocks  is  not  available.  Third. 
Exchange  Rule  24.9  (Terms  of  Option 
Contracts)  will  be  amended  to  provide 
for  the  European  exercise  of  FT-SE  100 
Index  options.  Finally,  the  CBOE 
proposes  to  amend  Exchange  Rule  8.7 
(Obligations  of  Market  Makers), 
Interpretation  .02,  which  prohibits 
market  makers,  except  in  unusual 
market  conditions,  from  purchasing  an 
option  at  more  than  $.25  below  parity 
and  from  making  bids  $1  less  than  or 
offers  $1  greater  than  the  preceding 
transaction  price,  to  provide  that  its 
provisions  may  be  waived  by  two  floor 
officials  for  an  index  option  when  the 
primary  underlying  securities  market  for 
that  index  is  not  trading." 

E.  Surveillance  Agreements 

The  Exchange  will  apply  its  existing 
index  options  surveillance  procedures  to 
the  reduced  value  Index  option.  The 
CBOE  has  market  surveillance 
agreements  with  both  The  Securities 
Association  ("TSA")  in  the  U.K.  and 
with  the  LSE  which  should  enable  the 
CBOE  to  fulfill  its  regulatory 
responsibilities  regarding  the 
surveillance  of  trading  in  securities 


related  to  the  Index."*  In  particular,  by 
virtue  of  the  CBOE's  surveillance 
agreements,  the  Exchange  represents 
that  it  will  be  able  to  obtain  information 
from  the  records  of  TSA  and  the  LSE 
which  will  allow  the  CBOE  to  monitor 
the  trading  of  the  Index's  component 
stocks  on  SEAQ. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirmenets  of  section  6(b)(5)." 
Specifically,  the  Commission  believes 
that  the  reduced  value  Index  options 
will  benefit  U.S.  investors  by  providing 
them  with  a  valuable  hedging  vehicle 
that  should  reflect  accurately  the  overall 
movement  of  the  U.K.  equity  market. 
The  Index  options  also  will  act  as  a 
performance  measure  and  evaluation 
guide  for  stock  portfolios  with  exposure 
to  the  U.K.  market  and  will  provide  a 
surrogate  instrument  for  trading  in  the 
U.K.  equities  market.**  In  addition,  they 
will  offer  investors  a  relatively  low-cost 
means  of  altering  the  composition  of  an 
international  portfolio  of  stocks  without 
incurring  substantial  transaction  costs. 

Because  the  FT-SE  100  is  a  broad- 
based  index  of  actively-traded,  well- 
capitalized  stocks,  the  trading  of 
reduced  value  Index  options  on  the 
CBOE  does  not  raise  unique  regulatory 
concerns.*^  Accordingly,  the 


"  Originally,  the  CBOE  proposed  thai  Exchange 
Rule  8.7,  Interpretation  .02.  would  apply  only  when 
the  trading  hours  of  the  primary  market  for  an 
index's  component  securities  coincided  with  the 
trading  hours  of  the  CBOE.  The  CBOE  revised  that 
component  of  its  proposal  in  Amendment  No.  1.  See 
Amendment  No.  1.  supra  note  3. 


'*  See  Memorandum  of  Understanding 
Concerning  the  Provision  of  Information  for  the 
Purpose  of  Regulation  and  Enforcement  between  the 
CBOE  and  TSA  dated  August  1. 1990 
{"Memorandum").  The  Memorandum  provides  for 
the  exchange  of  information  concerning  any 
security  traded  through  the  facilities  of  the  CBOE. 
any  security  underlying  a  derivative  instrument 
traded  through  the  facilities  of  the  CBOE.  and  any 
derivative  instrument  based  upon  or  including  a 
security  traded  through  the  facilities  of  the  CBOE. 
Accordingly,  the  Memorandum  allows  for  the 
provision  of  information  relating  to  the  FI'-SE  IW 
options  or  any  securities  underlying  the  FT-SE  100 
options. 

'MSU.S.C.  78f(b)(5)(1964). 

"  Pursuant  to  section  6(b)(S)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
securities  product  upon  a  Tinding  that  the 
introduction  of  such  product  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  with  respect  to  an 
option  that  served  no  hedging  or  other  economic 
function.  l>ecause  any  benefits  that  might  be  derived 
by  market  participants  likely  would  be  outweighed 
by  the  potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns. 

"  The  Commission  previously  examined  the  FT- 
SE  100  in  the  context  of  an  application  by  UFFE  for 
certification  that  its  futures  contracts  meet  the 
Commodity  Futures  Trading  Commission  ("CFTC") 
requirements  to  permit  the  contract's  offer  and  sale 
to  U.S.  citizens.  The  Commission  found  that  the  FT- 
SE  100  was  not  readily  susceptible  to  manipulation 
because  of  the  representative  nature  of  the  various 


Commission  believes  that  trading  in  the 
Index  options  will  not  have  an  adverse 
impact  on  U.S.  financial  markets.  In 
addition,  because  the  Index  options  will 
be  trading  under  the  CBOE's  existing 
regulatory  regime  for  index  options, 
which  includes  position  and  exercise 
limits,  position  reporting  requirements, 
margin  requirements,  market  maker 
obligations,  and  disclosure 
requirements,  the  Commission  believes 
that  the  market  for  Index  options  will  be 
fair  and  orderly. 

The  Commission  also  believes  that 
any  departure  from  the  CBOE's 
established  regulatory  regime  for  stock 
index  options  will  be  consistent  with  the 
Act.  In  particular,  the  Commission 
believes  that  the  amendment  to  CBOE 
Rule  8.7.  which  allows  two  floor  officials 
to  waive  the  Exchange's  price  continuity 
rules  applicable  to  market  makers  when 
the  primary  market(s)  underlying  a 
foreign  stock  index  option  is  not  trading, 
strikes  a  reasonable  balance  between: 
(1)  The  Exchange's  desire  to  maintain 
price  continuity;  and  (2)  the  needs  of 
market  makers  to  adjust  their  quotations 
to  reflect  fundamental  economic 
information  that,  but  for  the  closure  of 
foreign  markets,  would  otherwise 
impact  the  value  of  the  foreign  stock 
index. 

The  delay  between  the  cessation  of 
trading  in  Index  options  and  the 
determination  of  the  CIV  for  settlement, 
although  not  the  current  method  of 
settlement  for  market  index  options 
does  not  raise  novel  issues.  The 
Commission  previously  has  approved 
stock  index  options  for  trading  where 
the  CIV  for  expiring  options  is 
determined  on  the  day  after  trading  in 
the  option  ceases.  For  example,  the 
settlement  value  for  expiring  options  on 
the  Japan  Index  is  determined  at  the 
close  of  the  Friday  afternoon  Tokyo 
Stock  Exchange  trading  session  (1  a.m. 
eastern  standard  time),  although  trading 
in  the  expiring  contracts  ceases  on 
Thursday  at  4:15  eastern  standard  time. 
8  hours  and  15  minutes  earlier.  Similarly. . 
the  Exchange  lists  a  version  of  the 
Standard  &  Poor's  ("S&P")  500  Index 
Option  (NSX)  whose  settlement  is  based 
on  the  opening  prices  of  stocks  on  the 


industry  segments  included  in  the  Index,  the 
weighted  value  of  the  Index's  component  stocks, 
and  the  substantial  capitalization  and  trading 
volume  of  the  component  stocks.  See  letter  from 
Richard  G.  Ketchum.  Director.  Division  of  Market 
Regulation.  SEC.  to  Joanne  T.  Medero.  General 
Counsel,  CFTC.  dated  January  8. 1990.  The 
Commission  also  has  approved  the  trading  of  FT-SE 
100  warrants  on  the  CBOE.  and  on  the  American. 
Midwest.  New  York,  and  Pacific  Stock  Exchanges. 
See  e.g..  Securities  Exchange  Act  Release  No.  286;:7 
(November  19.  1990).  55  FR  49357  (order  approving 
File  No.  SR-CBOE-90-17). 
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day  after  trading  in  the  options 
ceases."  The  Commission  is  aware  of 
no  investor  complaints  or  adverse 
market  impacts  stemming  from  the 
delayed  CIV  determination  for  these 
options. 

Finally,  the  Commission  believes  that 
the  Memorandum  between  the  CBOE 
and  TSA  '^  is  adequate  to  provide  an 
oversight  framework  regarding  potential 
manipulation  or  other  trading  abuses 
between  the  markets  with  respect  to  the 
trading  of  the  Index  options. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  ^°  that  the 
proposed  rule  change  (SR-CBOE-91-07) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc  91-23590  Filed  9-30-91;  8:45  am] 

BlUJNa  COOC  W1<M)1-M 


(Release  No.  34-29733;  Rl«  Na  SR-CBOE- 
91-32) 

Self-Regirtatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Filing  of  Proposed  Rule  Change 
Relating  to  Listing  Options  on  the 
MidMarket  200  index. 

September  25, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(bHl).  notice  is  hereby  given 
that  on  September  12, 1991,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  H,  and  III 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'  'See  Securities  Exchange  Act  Release  No.  28475 
(September  25. 1990).  55  FR  40492  (order  approving 
File  No.  SR-AM£X-e&-ie).  Likewise,  the  settlement 
value  of  expiring  options  on  the  New  York  Stock 
Exchange  Composite  Index  is  calculated  txMed  on 
the  opening  prices  of  the  index's  component  stocks 
on  expiration  Fridays,  although  trading  in  the 
options  ceases  on  the  Thorsday  before  an 
expiration  Friday.  See  Securities  Exchange  Act 
Release  No.  2Sfl04  (June  15. 1968),  53  FR  23474.  See 
also  Securities  Exchange  Act  Release  No.  24367 
(April  17. 1987),  52  FR  13690  (order  approving  CBOE 
proposal  to  list  an  SAP  500  Index  option  that  settles 
based  on  opening  prices  on  Expiration  Fridays). 

'*  See  Memorandum,  supra  note  14. 

» IS  U.S.C.  1 78i(b)(2)  (isazv 

"17  CFR  200.30-3(a)(12)  (1990). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sul»tance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  requests 
approval  to  list  and  trade  index  options 
on  the  MidMarket  200  Index 
("Midmarket  Index"  or  "Index").  The 
text  of  the  proposed  rule  change  is 
attached  as  exhibit  A.  The  Index 
represents  a  segment  of  tiie  U.S.  eqiiity 
market  that  is  not  cturendy  represented 
in  the  derivative  markets.  The  Index  will 
provide  a  performance  measure  and 
evaluation  guide  for  stock  portfolios 
with  expostue  to  the  midcapitalization 
range  of  the  equity  market. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
most  signifkant  aspects  of  such 
statements 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Pursuant  to  Exchange  Rule  24.2.  the 
CBOE  proposes  to  list  and  trade  cash- 
settled,  European-style  stock  index 
options  on  the  Index.  As  mentioned 
earlier,  the  Index  will  provide  a 
performance  measure  and  evaluation 
guide  for  stock  portfolios  with  exposure 
to  the  mid-capitalization  range  of  the 
equity  market.  Additionally,  Index 
options  could  provide  an  effective 
means  for  hedging  the  risks  associated 
with  the  ownership  of  middle 
capitalization  stocks,  and  a  lower  cost 
means  of  altering  the  composition  of  an 
equity  portfolio. 

a.  Index  Design.  The  Index  was 
designed  by  the  CBOE  and  the  Chicago 
Mercantile  Exchange  ("CME")  to  reflect 
the  performance  of  companies  that 
represent  the  middle  range  in  terms  of 
market  capitalization  of  the  U.S.  equities 
market.  The  market  segment 
represented  by  the  Index  consists  of 
about  1000  issues,  approximately  28.8 
percent  of  the  stocks  publicly  traded  in 
the  U.S.  The  Index  will  be  capitalization 
weighted  (i.e.,  the  market  price  of  each 
component  stock  is  multiplied  by  the 
number  of  shares  outstanding)  and  will 


be  composed  of  200  domestic  stocks  that 
trade  on  the  New  York  Stock  Exchange 
("NYSE"),  the  American  Stock  Exchange 
( "AMEX"),  and  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System 
("NASDAQ").  Currently,  111  of  the 
stocks  in  the  Index  are  listed  on  the 
NYSE,  10  slocks  are  listed  on  the  AMEX, 
and  79  stocks  are  listed  on  the 
NASDAQ.  As  of  July  31, 1991.  no  stock 
represented  more  than  2.27  percent  of 
the  Index. 

Securities  underlying  the  Index  are 
chosen  to  be  representative  of  the 
market  capitalization,  liquidity  and 
industry  group  composition  of  the 
mickUe  market  group  of  securities.  For 
example,  in  order  to  be  considered  for 
inclusion  in  the  Index,  a  stock's  market 
capitalizations  must  fall  between  $150 
million  and  $7  billion.  As  of  July  31. 
1991,  the  capitalization  of  Index  stocks 
ranged  from  $201  million  to  $5.7  billion, 
with  a  median  capitalization  of  $1 
biUion.  The  total  capitalization  of  the 
Index  on  that  date  was  $253  billion. 

Component  securities  also  reflect  the 
industry  breakdown  of  equities  in  the 
middle  market  capitalization  range. 
CurrenUy  46  industry  groups  are 
represented. 

b.  Index  Calculation  and 
Maintenance.  The  Index  will  be 
calculated  by  an  agent  of  the  CBOE  and 
the  CME  and  disseminated  to  Options 
Price  Reporting  Authority  four  times  per 
minute.  The  Index  will  reflect  changes  in 
the  market  value  of  the  component 
seciirities  relative  to  the  market  value  of 
the  securities  in  a  base  year.  The  current 
Index  value  will  be  calculated  by  adding 
the  market  values  of  the  component 
stocks,  which  are  derived  by  multiplying 
the  price  of  the  stock  by  its  shares 
outstanding,  to  arrive  at  the  total  market 
capitalization  of  the  200  stocks.  The 
total  market  capitalization  will  then  be 
divided  by  a  divisor  that  represents  the 
market  capitalization  of  the  Index  on  the 
base  date  of  January  2. 1991.  The  Index 
multiplier  will  be  100. 

The  Index  level  at  any  point  in  time  is 
equal  to  the  ratio  of  the  current  market 
capitalization  to  the  base-date 
capitalization,  multiplied  by  100.  Thus, 
the  Index  was  equal  to  100  on  the  base 
date.  The  Index  value  was  130.01  on  July 
31, 1991.  Current  and  closing  Index 
values  will  be  calculated  using  the  last 
sale  prices  of  the  component  securities. 

To  maintain  the  continuity  of  the 
Index,  the  divisor  will  be  adjusted  to 
reflect  changes  in  the  composition  of  the 
Index  and  changes  in  the  capitalization 
of  the  component  stocks,  such  as  the 
issuance  of  new  shares.  These 
adjustments  are  generally  designed  to 
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insure  that  the  Index  level  will  change 
only  as  a  result  of  price  changes  during 
trading.  If  an  increase  or  decrease  to  the 
number  of  shares  outstanding  of  a 
component  security  is  equal  to  or 
greater  than  10  percent,  the  adjustment 
will  be  made  at  the  time  of  the  action. 
All  other  changes  regarding  the  shares 
outstanding  of  a  particular  stock  will  be 
made  at  the  quarterly  review  as 
discussed  below. 

On  a  quarterly  basis,  the  securities 
underlying  the  Index  will  be  reviewed 
by  the  CBOE  to  determine  if  they 
continue  to  meet  the  criteria  for 
inclusion  in  the  Index.  Stocks  may  be 
replaced  because  of  events  such  as 
mergers  and  liquidations  or  because  a 
particular  stock  is  no  longer  thought  to 
be  representative  of  the  bidex  group.  If 
the  capitalization  of  a  stock  increases 
above  $8  billion  or  decreases  below  $100 
million,  the  security  will  be  replaced  by 
a  stock  that  meets  the  initial  inclusion 
criteria.  The  replacement  will  be  chosen 
from  the  list  of  all  eligible  AMEX.  NYSE, 
and  NASDAQ  NMS  stocks  and, 
whenever  possible,  will  be  from  the 
same  industry  group  as  the  security 
being  replaced. 

c.  Appliable  Exchange  Rules.  The 
proposed  Index  options  are  intended  to 
be  traded  in  substantially  the  same 
manner  as  the  two  broad-based  index 
options  presently  listed  on  the  CBOE. 
Therefore,  Chapter  XXIV  of  the 
Exchange  Rules  will  apply  to  the  Index. 

Since  the  level  of  the  Index  was  130.1 
on  July  31. 1991,  approximately  one-third 
the  level  of  the  other  broad-based 
indices  currently  traded  on  the  CBOE, 
the  proposed  amendment  to  rule  24.4 
sets  a  position  limit  level  twice  the  limit 
for  existing  market  index  option 
contracts. 

The  proposed  modiRcation  to 
Exchange  Rule  24.9,  Terms  of  Options 
Contracts,  reflects  the  European 
exercise  provision  of  the  Index  option. 
Additionally,  Interpretation  .01  to  Rule 
24.9  is  amended  to  provide  for  2  V4  point 
strike  price  intervals.  Interpretation  .02 
is  proposed  to  be  deleted  because  the 
language  is  included  in  proposed 
paragraph  (a)  of  Interpretation  .01. 

The  Exchange  proposes  to  list  a 
March  quarterly  cycle  of  expiration 
months,  plus  two  near-term  series,  and, 
pursuant  to  Exchange  Rule  5.8,  long-term 
options  series  at  two  and  three  year 
intervals. 

(2)  Basis 

The  proposed  rule  changes  are 
consistent  with  section  6{b)  of  the  Act. 
in  general,  and  section  6(b)(5),  in 
particular,  in  that  they  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  protect  investors  and  the  public 


interest,  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the  ^ 
Proposed  Rule  Change  and  Timing  for' 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fmding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No.  SR- 
CBOE-91-32  and  should  be  submitted 
by  October  22. 1991. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

Proposed  Rule  Change 

Chicago  Board  Options  Exchange, 
Incorporated 

Additions  are  italicized,  deletions  are 
bracketed. 

Rule  24.4 — Position  Limits 

(a)  In  determining  compliance  with 
Rule  4.11,  option  contracts  on  a  market 
index  shall  be  subject  to  a  contract 
hmitation  fixed  by  the  Board,  which 
shall  not  be  larger  than  (i)  25.000 
contracts  on  the  same  side  of  the 
market,  with  no  more  than  15,0000  of 
such  contracts  in  the  series  of  such 
market  index  with  the  nearest 
expiration  data  for  options  based  on  the 
sap  100  and  500  Indices,  and  (ii)  50.000 
contracts  on  the  same  side  of  the 
market,  with  no  more  than  30,000  of 
such  contracts  in  the  series  of  such 
market  index  with  the  nearest 
expiration  date  for  options  based  on  the 
MidMarket  200  Index. 

(b)  and  (c)  No  Change. 

Rule  24.9  Terms  of  Option  Contracts  * 

(a)  Exercise  Prices.  The  Exchange 
shall  determine  fixed-point  intervals  of 
exercise  prices  for  call  and  put  options. 

(b)  Expiration  Months.  Index  option 
contracts  may  expire  at  three-month 
inter\'als  or  in  consecutive  months:  there 
may  be  up  to  six  expiration  months, 
none  further  out  then  twelve  months. 

(c)  European  Exercise.  Options  on 
(the  Standard  &  Poor's  500  Stock  Index] 
an  index  which  can  be  exercised  only 
on  the  last  business  day  prior  to  the 
option's  expiration.  Such  index  options 
traded  on  the  Exchange  include: 

(i)  Standard  &  Poor's  500  Stock  Index, 
(ii)  MidMarket  200  Index. 

(d)  Long  Term  Option  Series.  The 
Exchange  may  list  long  term  index 
options  series  pursuant  to  Exchange 
Rule  5.6 

*  *  *  Interpretations  and  Policies: 

.01    The  procedures  for  adding  and 
deleting  strike  prices  for  index  options 
are  provided  in  Rule  5.5  and 
Interpretations  and  Policies  related 
thereto,  as  otherwise  generally  provided 
by  Rule  24.9,  and  included  the  following: 

(&)  (Regardless  of  the  price  of  an 
index,  t]  The  interval  between  strike 
prices  will  be  no  less  than  $5.0a- 


'  The  propoMd  amendmenli  to  Rule  24.9(c)  are 
alto  proposed  in  Rule  Filing  No.  SR-CBO&-ei-07, 
SR-COOE-OT-08.  and  SR-CBOE-«1-09. 
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provided  that  in  the  case  of  the 
following  classes  of  index  options  the 
interval  between  strike  prices  will  be  no 
less  than  $2.50: 

(i)  reduced  value  index  options,  and 

(ii)  MidMarket  200  Index. 

(b)  through  (e)  No  Change. 

(.02  For  reduced  value  index  options, 
the  interval  between  strike  prices  will 
be  no  lesa  than  $2^) 

IFR  Doc.  91-23591  Filed  9-30-01;  8:45  am] 

niXING  CODE  tOMMI-M 


[Release  No.  34-29721;  FNe  Na  SR-MSR8- 

91-4] 

Self-Regulatory  Oryanlzations;  Order 
Approving  Proposed  Rule  Change  by 
the  Municipal  Securities  Ruteinaking 
Board;  Relating  to  ttte  Art)itration 
Code  and  Arbitration  Fees  and 
Deposits 

September  23, 1991. 

I.  Introduction 

On  June  17. 1991.  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  submitted  a  proposed  role 
change  to  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").  15  U.S.C. 
78s(b)(l).  and  Rule  19b-4  thereunder. 
The  proposed  rule  change  amends  the 
Board's  Arbitration  Code,  and  rule  A-16. 
on  arbitration  fees  and  deposits.  The 
Board  also  requested  that  the 
Commission  delay  the  effectiveness  of 
the  proposed  rule  change  for  a  period  of 
30  days  following  the  date  of  approval 
to  allow  the  MSRB  time  to  alert  dealers 
and  the  public  of  the  rule  change.  The 
rule  change  conforms  the  provisions  of 
the  MSRB's  Arbitration  Code  and 
arbitration  fees  to  recent  amendments  to 
the  Uniform  Code  approved  by  the 
Securities  Industry  Conference  on 
Arbitration. 

Notice  of  the  proposed  rule  change 
was  given  in  Securities  Exchange  Act 
Release  No.  29420  (July  18, 1991),  56  PR 
32457.  The  Commission  has  received  no 
comments  on  the  proposal.  This  order 
approves  the  rule  change  and  delays  its 
effectiveness  for  a  period  of  30  days 
following  the  date  of  this  realease. 

II.  Description  of  tiie  Proposal  and 
MSRB  Rationale 

A  Uniform  Code  of  Arbitration 
("Uniform  Code")  has  been  developed 
by  the  Securities  Industry  Conference  on 
Arbitration  ("SICA").  which  is 
composed  of  representatives  of  the 
Board,  nine  other  self-regulatory 
organizations  ("SROs•^,  four  public 


members  and  the  Securities  Industry 
Association.  The  Uniform  Code,  as 
implemented  by  the  various  SROs,  hae 
estabhshed  a  uniform  system  of 
arbitration  procedures  diroughout  the 
securities  industry.  The  proposed  role 
change  is  intended  to  conform  the 
provision  of  the  Board's  arbitration 
code,  contained  in  role  G-35,  and 
arbitration  fees  and  deposits,  contained 
in  role  A-18,  to  recent  amendments  to 
the  Uniform  Code  approved  by  SICA. 
The  amendments  to  the  Board's 
arbitration  code  and  the  Board's 
rationale  are  as  follows: 

(1)  Party  Service  to  Pleadings — 
Currently,  when  a  claim  is  filed,  the 
Board's  arbitration  staff  distributes 
copies  of  such  claims,  as  well  as 
responsive  pleadings,  to  the  parties  and 
the  arbitrators.  Section  5,  34,  and  35 
have  been  amended  to  require  that,  after 
the  claim  has  been  filed  with  the 
Director  of  Arbitration,  the  parties  shall 
deliver  directly  to  each  other  all 
responsive  pleadings.  The  Board 
believes  that  such  amendments  will 
result  in  more  efficient  case 
administration. 

(2)  Adjournments — Section  20 
currendy  limits  arbitrators  to  adjourn 
any  hearing,  and  any  person  requesting 
an  adjournment  after  arbitrators  have 
been  appointed  is  required  to  pay  a  fee, 
equal  to  the  deposit  of  costs,  which  shall 
not  exceed  $100.  The  proposed  role 
change  requires  that  the  amount  of  the 
adjournment  fee  equal  the  initial  deposit 
of  hearing  session  fees  for  the  first 
adjournment  request,  and  twice  the 
initial  deposit  of  hearing  session  fees, 
not  to  exceed  $1,000,  for  a  second  or 
subsequent  adjournment  request.  In 
addition,  upon  receiving  a  third  request 
for  adjournment,  the  proposed  role 
change  permits  the  arbitrators  to 
dismiss  the  arbitration  without  prejudice 
to  the  claimant.  These  amendments  are 
intended  to  discourage  frivolous 
requests  for  adjournment,  thereby 
reducing  delays  and  encouraging  more 
efficient  use  of  the  arbitration  process. 

(3)  Fees  and  Deposits — Rule  A-16  sets 
forth  the  Board's  schedule  of  arbitration 
fees  and  deposits.  Hie  proposed  role 
change  provides  for  two  new  fee 
schedules — one  for  customer  claims, 
and  a  higher  fee  schedule  for  dealer 
claims.  Any  party  filing  a  claim 
(including  any  counterclaim,  third-party 
claim  or  cross-claim]  now  would  be 
required  to  pay  a  non-refundable  filing 
fee,  as  well  as  a  hearing  session  deposit 
that  varies  with  the  amount  of  the 
dispute.  For  claims  initiated  by  a 
customer,  the  filing  fee  would  range 
from  $15  for  claims  of  $1,000  or  less,  to 
$300  for  claims  over  $5,000,000.  The 


customers'  hearing  session  deposit 
would  range  from  $15  for  claims  of 
$1,000  or  less  (whether  simplified,  i.e., 
decided  without  a  hearing,  or  involving 
a  hearing  before  one  arbitrator),  to 
$1,500  for  claims  over  $5,000,000 
involving  a  hearing  before  three 
arbitrators,  for  claims  initiated  by  an 
industry  member,  the  filing  fee  would  be 
$500  for  all  claims,  and  the  hearing 
session  deposit  would  range  from  $75 
for  simplified  claims  under  $1,000  to 
$1,500  for  claims  over  $5,000,000 
involving  a  hearing  before  three 
arbitrators.  Consistent  with  the  current 
role,  the  proposed  role  change  would 
permit  the  arbitrators  to  decide  how 
much  to  charge  the  parties  for  forom 
fees.  The  proposed  role  change  also 
provides  that  the  arbitrators,  in  their 
awards,  may  direct  a  party  to  reimburse 
another  party  for  any  non-refundable 
filing  fee  it  has  paid  to  the  Board.  The 
amendments  are  intended  to  recoup  a 
greater  portion  of  the  Board's 
administrative  costs  relating  to  claim 
processing  and  actual  hearing  costs,  and 
allocate  the  costs  of  arbitration  more 
equitably  among  the  users  of  the  forum. 
(4)  Technical  Changes — The  proposed 
rule  change  also  includes  several 
technical  changes  involving  word 
changes  or  clarification,  and  correction 
of  typographical  and  grammatical  errors. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  role  change  is  consistent  with 
the  Act  and  the  roles  and  regulations 
thereunder  applicable  to  the  MSRB. 
Specifically  the  proposalis  consistent 
with  section  15(b)(1)(D),  which  gives  the 
Board  authority  to  provide  for  the 
arbitration  of  claims,  disputes,  and 
controversies  relating  to  transactions  in 
municipal  securities.  The  Commission 
believes  that  the  proposal  addresses  the 
MSRB's  legitimate  desire  to  implement 
arbitration  procedures  that  promote 
efficiency  and  recoup  some  of  the 
administrative  costs  of  arbitration  to  the 
Board. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  File  No. 
SR-MSRB-91-4  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20a3O-3(aM12). 
Maigarat  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  91-23535  Filed  9-30-©l;  8:45  ami 
buxinq  cooc  aoio-oi-M 
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CBC  Cornerstone  Funds,  et  aL; 
Application 

September  28, 1991. 
aoency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 
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APPUCANTS:  CBC  Cornerstone  Funds 
(the  'Trust"}:  Furman  Selz  Incorporated 
("Furman  Selz");  certain  investment 
companies  for  which  Furman  Selz  or 
affiliates  of  Furman  Selz  will  in  the 
future  act  as  principal  underwriter, 
adviser  or  administrator  (together  with 
the  Trust,  the  "Covered  Companies"); 
Texas  Commerce  Investment 
Management  Company  ('TCIMCo"); 
and  The  Portfolio  Group.  Inc.  ("The 
Portfolio  Group"). 
RELEVANT  1940  ACT  SECTIONS: 
Exemption  requested  under  Section  6(c) 
from  sections  18(f),  18(g}  and  18(i). 
SUMMARY  OF  APPUCATtON:  ApplicanU 
seek  an  order  to  permit  each  Covered 
Company  to  issue  and  sell  separate 
classes  of  securities  representing 
interests  in  the  same  investment 
portfolio.  Each  class  will  be  identical  in 
all  respects  except  for  class  designation, 
voting  rights,  exchange  privileges,  and 
the  allocation  of  certain  expenses. 
FILING  DATES:  The  application  was  filed 
on  November  23, 1990,  and  amendments 
to  the  application  were  filed  on 
February  14  and  July  29, 1991.  By  letter 
dated  September  25, 1991,  counsel,  on 
behalf  of  Applicants,  agreed  to  (1)  file  a 
further  amendment  to  supplement  and 
clarify  certain  of  the  matters  set  forth  in 
the  application  and  (2)  submit  a  revised 
report  of  an  expert  with  certain 
additional  technical  information  and 
other  modifications  to  the  initial  report 
submitted  with  amendment  no.  2  to  the 
application.  This  notice  reflects  the 
changes  to  be  made  to  the  application 
by  the  further  amendment  Applicants 
have  agreed  to  file. 

HEARING  ON  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  the  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on 
October  18, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 


Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5lh 
Street.  NW.,  Washington,  DC  20549.  The 
Trust  and  Furman  Selz.  230  Park 
Avenue,  New  York.  New  York.  10169. 
TCIMCo,  600  Travis.  Houston,  Texas 
77002.  The  Portfolio  Group,  30 
Rockefeller  Plaza.  New  York.  New  York 
10112. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.R.  Hallock,  Jr..  Special  Counsel,  at. 
(202)  272-3030  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applications'  Representations 

1.  The  Trust  a  Massachusetts 
business  trust,  is  registered  under  the 
1940  Act  as  an  open-end  management 
investment  company.  The  Trust 
currently  offers  four  series  of  shares 
representing  interests  in  four  money 
maricet  investment  portfolios — the  New 
York  Tax-^ree  Money  Market  Fund,  the 
Prime  Money  Market  Fund,  the  U.S. 
Treasury  Money  Market  Fund  and  the 
National  Tax-Free  Money  Market  Fund. 
The  currently  authorized  shares  of  the 
Trust  and  the  initial  class  of  securities 
representing  interests  in  an  investment 
portfolio  of  a  Covered  Company  are 
referred  to  herein  as  the  "Existing 
Classes."  The  four  existing  series  and  all 
series  that  may  be  created  in  the  future 
under  the  Trust  and  the  investment 
portfohos  of  any  other  Covered 
Company,  whether  or  not  organized  as  a 
series  company,  may  hereinafter 
collectively  be  referred  to  as  the 
"Funds". 

2.  The  four  existing  series  of  the  Trust 
are  sold  primarily  to  institutional 
investors,  such  as  bank  trust 
departments,  acting  on  behalf  of  their 
respective  customers.  Shares  of  each 
series  are  sold  and  redeemed  daily  at 
net  asset  value  without  a  sales  or 
redemption  charge  imposed  by  the 
Trust.  The  net  asset  value  per  share  of 
each  series  is  calculated  using  the 
amortized  cost  method  of  valuation. 
Dividends  of  net  investment  income  of  a 
series  are  declared  daily  and  paid 
monthly  to  shareholders. 

3.  Furman  Selz  acts  as  the  Trust's 
principal  underwriter  and  administrator. 
TCIMCo,  a  subsidiary  of  Texas 
Commerce  Bancshares,  Inc.  (which  in 
turn  is  a  subsidiary  of  Chemical  Banking 
Corporation,  a  bank  holding  company) 
acts  as  the  investment  adviser  for  the 


Prime  Money  Maricet  Fund  and  National 
Tax-Free  Money  Market  Fund.  The 
investment  adviser  for  the  U.S.  Treasury 
Money  Market  Fund  and  New  York  Tax- 
Free  Money  Market  Fund  is  The 
Portfolio  Group,  a  wholly-owned 
subsidiary  of  Chemical  Banking 
Corporation.  Chemical  Bank,  a 
subsidiary  of  Chemical  Banking 
Corporation,  acts  as  Custodian,  Fund 
Accountant  and  Transfer  Agent. 

4.  The  Trust,  on  behalf  of  each  of  its 
series,  has  adopted  a  Distribution  Plan 
and  Agreement  pursuant  to  rule  12b-l 
under  the  1940  Act  (the  "12b-l  Plan") 
pursuant  to  which  it  reimburses  Furman 
Selz  for  certain  out-of-pocket  expenses. 
The  12b-l  Plan  also  provides  that  each 
series  may  make  payments  to  third 
parties  who  provide  shareholder  support 
services  to  assist  in  distribution 
activities.  Currently  no  payments  under 
this  provision  have  been  authorized,  nor 
does  the  Trust  Intend  to  authorize  such 
payments  without  thirty  days  prior 
written  notice  to  shareholders.  Shares 
have  been  and  will  continue  to  be 
distributed  by  Furman  Selz  pursuant  to 

a  Distribution  Agreement  between  the 
Trust  and  Furman  Selz. 

5.  Each  series  of  the  Trust  is  offered  in 
connection  with  a  shareholder  servicing 
plan  (the  "Shareholder  Servicing  Plan"). 
Under  the  Shareholder  Servicing  Plan, 
the  series  enters  into  shareholder 
servicing  agreements  ("Shareholder 
Servicing  Agreements")  with  banks  or 
other  institutions  ("Shareholder 
Servicing  Agents")  concerning  the 
provision  of  certain  account 
administration  services  to  the  customers 
("Customers")  of  the  Shareholder 
Servicing  Agents  who  from  time  to  time 
beneficially  own  shares  of  a  series 
which  are  offered  in  connection  with  the 
Shareholder  Servicing  Plan.  The 
Shareholder  Servicing  Plan  has  been 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f).  other  than  the 
requirements  for  shareholder  approval 
in  rule  12b-l.  Similar  Shareholder 
Servicing  Plans  may  be  adopted  in  the 
future  by  any  other  Fund.  The  services 
provided  under  a  Shareholder  Servicing 
Plan  augment  (and  are  not  duphcative 
of)  the  Services  to  be  provided  to  the 
Trust  by  Furman  Sell  and  Chemical 
Bank. 

6.  Under  the  Shareholder  Servicing 
Plan  the  Trust  pays  a  Shareholder 
Servicing  Agent  for  its  services  end 
assistance  to  the  Trust  in  accordance 
with  the  terms  of  the  Plan  and  its 
particular  Shareholder  Servicing 
Agreement  (the  "Service  Payments"). 
The  expense  of  such  payments  will  be 
borne  entirely  by  the  beneficial  owners 
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of  the  shares  of  Existing  Classes  of  the 
Fund  to  which  the  shareholder  Servicing 
Agreement  relates.  Service  Payments 
will  not  exceed  .35%  per  annum  of  the 
average  daily  net  asset  value  of  those 
shares  of  Existing  Classes  beneficially 
owned  by  Customers  of  the  Shareholder 
Servicing  Agent  unless  approved  by  a 
vote  of  the  Board  of  Trustees  of  the 
Trust,  including  a  majority  of  Trustees 
(or  Directors  in  the  event  any  Fund  is 
organized  as  a  corporation]  who  are  not 
interested  persons  of  the  Trust. 
Shareholder  Servicing  Agents  may 
charge  other  fees  to  their  Customers 
who  are  the  beneficial  owners  of  shares 
of  a  series  in  connection  with  their 
Customer  accounts. 

7.  The  Trust  is  contemplating  the 
creation  of  a  new  class  of  shares  of  each 
series  within  the  Trust  and,  in  the  future, 
of  any  other  Fund  or  Covered  Company 
(the  "New  Classes").  Under  the 
proposed  arrangement,  each  New  and 
Existing  Class  would  be  identical  in  all 
respects  except  for  (a)  certain  expenses 
specifically  attributable  to  a  particular 
class  listed  in  condition  1  below  ("Class 
Expenses");  (b)  the  fact  that  the  classes 
will  vote  separately  with  respect  to  a 
Covered  Company's  Shareholder 
Servicing  Plan  and  12b-l  Plan,  if 
applicable;  (c)  expenses  assessed  to 
shares  of  an  Existing  Class  as  a  result  of 
Service  Payments  made  under  the 
Shareholder  Servicing  Plan;  (d)  the 
different  exchange  privileges  of  each 
class  of  shares;  and  (e)  different  class 
designation  of  each  class  of  shares. 

8.  If  a  New  Class  of  shares  is  created 
as  described  above,  the  Trust  will  be 
able  to  cause  the  expenses  associated 
with  the  Existing  Classes  of  shares  to  be 
borne  by  investors  in  the  Existing 
Classes  only.  The  Applicants  believe 
that  it  would  be  inefficient,  and 
probably  economically  or  operationally 
unfeasible,  to  organize  a  separate 
investment  portfolio  for  each  New  Class 
of  shares  to  be  created.  Not  only  would 
the  Trust  incur  unnecessary  accounting 
and  bookkeeping  costs  in  organizing  and 
operating  such  new  investment 
portfolios,  but  management  of  the  new 
portfolios,  as  well  as  any  existing 
portfolios,  might  be  hampered. 

9.  The  net  asset  value  of  all 
outstanding  shares  representing 
interests  in  the  same  Fund  would  be 
computed  on  the  same  days  and  at  the 
same  times  by  adding  the  value  of  all 
portfolio  securities  and  other  assets 
belonging  to  the  Fund  Involved, 
subtracting  the  liabilities  charged  to  the 
Fund  and  dividing  the  result  by  the 
number  of  such  outstanding  shares. 
Further,  the  gross  income  of  a  Fund 
would  be  allocated  pro  rata  to  each 


class  on  the  basis  of  the  relative  net 
asset  value  of  the  respective  classes. 

10.  Expenses  of  a  Covered  Company 
that  cannot  be  attributed  directly  to  any 
particular  Fund  (the  'Trust  Expenses"), 
such  as  Trustees'  (or  Directors')  fees  and 
expenses,  will  be  allocated  to  each  class 
based  on  the  relative  net  assets  of  such 
class.  Expenses  attributable  to  a 
particular  Fund,  but  not  to  a  particular 
class  ("Fund  Expenses")  would  be  borne 
pro  rata  by  each  class  on  the  basis  of 
the  relative  net  asset  value  of  the 
respective  classes.  Class  Expenses 
would  consist  of  those  expenses  that 
can  only  be  directly  attributable  to  a 
particular  class  of  shares.  The 
determination  of  which  Class  Expenses 
will  be  allocated  to  a  particular  class 
and  any  subsequent  changes  thereto  will 
be  determined  by  the  Trustees/Directors 
of  a  Fund  in  the  manner  described  in 
condition  3  below. 

11.  Certain  expenses  may  be  allocated 
differently  if  their  method  of  imposition 
changes.  Thus,  if  a  Class  Expense  can 
no  longer  be  attributed  to  a  class,  it  will 
be  charged  as  a  Trust  Expense,  or  a 
Fund  Expense,  as  may  be  appropriate. 
Similarly,  if  a  Trust  Expense  becomes 
attributable  to  a  Fund,  it  will  become  a 
Fund  Expense.  Any  additional  class 
expenses  not  specifically  identified  in 
condition  1  below  which  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  shall  not  be  so  allocated  until 
approved  by  the  SEC  pursuant  to  an 
amended  order. 

12.  Because  of  the  Service  Payments 
and  Class  Expenses  that  may  be  borne 
by  an  Existing  Class  of  shares,  the  net 
income  of  (and  dividends  payable  to) 
such  class  may  be  different  from  the  net 
income  of  the  New  Class  of  shares  in  the 
same  Fund.  With  regard  to  Funds  which 
do  not  declare  dividends  daily,  the  net 
asset  value  per  share  attributable  to 
each  class  in  the  same  Fund  would 
differ  between  dividend  declaration 
dates. 

13.  To  ensure  that  the  net  asset  value 
per  share  of  all  shares  of  a  Fund  which 
declares  dividends  on  a  daily  basis 
remains  the  same  regardless  of 
variations  in  daily  net  income,  neither 
class  will  bear  any  Service  Payment  or 
Class  Expense  that  would  cause  the 
accrued  expenses  of  such  class  to 
exceed  allocated  gross  income  on  any 
given  day.  See  condition  18  below. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  1940  Act  to  the  extent 
that  the  proposed  issuance  and  sale  of 
New  Classes  of  shares  might  be  deemed: 
(1)  To  result  in  a  "senior  security" 
within  the  meaning  of  section  18(g)  of 


the  1940  Act  and  to  be  prohibited  by 
section  18(f)(1)  of  the  1940  Act;  and  (2) 
to  violate  the  equal  voting  provisions  of 
section  18(i)  of  the  1940  Act.  Section  6(c) 
permits  the  SEC  to  exempt  persons  and 
transactions  from  the  provisions  of  the 
1940  Act  if  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  In  support  of  the  relief  requested, 
Applicants  state  that  the  proposed 
allocation  of  expenses  is  equitable  and 
would  not  discriminate  against  any 
group  of  shareholders.  Investors 
purchasing  shares  of  the  Existing 
Classes  and  receiving  the  services 
provided  under  a  Fund's  Shareholder 
Servicing  Plan  would  bear  the  costs 
associated  with  such  services. 
Conversely,  investors  purchasing  shares 
of  the  New  Classes  would  not  bear 
those  expenses.  Moreover,  because, 
with  respect  to  any  Fund,  the  rights  and 
privileges  of  all  shares  would  be 
substantially  identical,  the  possibility 
that  their  interests  would  ever  conflict 
would  be  remote. 

3.  The  proposed  arrangement  does  not 
involve  borrowings  and  does  not  affect 
the  Funds'  existing  assets  or  reserves. 
Nor  will  the  proposed  arrangement 
increase  the  speculative  character  of  the 
shares  of  a  Fund,  since  all  such  shares 
will  participate  pro  rata  in  all  of  the 
Fund's  income  and  all  of  the  Fund's 
expenses  (with  the  exception  of  the 
Service  Payments  and  Class  Expenses). 

Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  SEC  granting  the  requested  relief: 

1.  Each  class  of  shares  of  a  Fund  will 
represent  interests  in  the  same  portfolio 
of  investments,  and  be  identical  in  all 
respects,  except  as  set  forth  below.  The 
only  differences  between  the  classes  of 
shares  will  relate  solely  to:  (a)  The 
different  Class  Expenses,  which  are 
limited  to  transfer  agent  fees  as 
identified  by  the  transfer  agent  as  being 
attributable  to  a  specific  class;  fees 
payable  pursuant  to  any  12b-l  Plan: 
printing  and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses  and  proxies  to  current 
shareholders;  blue  sky  registration  fees; 
SEC  registration  fees;  the  expense  of 
administrative  personnel  and  services 
as  required  to  support  the  shareholders 
of  a  specific  class;  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares  and  trustees'  fees 
incurred  as  a  result  of  issues  relating  to 
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one  class  of  shares;  (b)  the  fact  that  the 
classes  will  vote  separately  with  respect 
to  a  Covered  Company's  Shareholder 
Servicing  Plan  and  any  12b-l  Plan;  (c) 
expenses  assessed  to  shares  of  an 
Existing  Class  as  a  result  of  Service 
Payments  made  under  the  Shareholder 
Servicing  Plan;  (d)  the  different 
exchange  privileges  of  each  class  of 
shares;  and  (e)  the  different  class 
designation  of  each  class  of  shares.  Any 
additional  incremental  expenses  not 
specifically  identified  above  which  are 
subsequently  identified  and  determined 
to  be  properly  allocated  to  one  class  of 
shares  shall  not  be  so  allocated  unless 
approved  by  the  SEC  pursuant  to  an 
amended  order. 

2.  The  Trustees/Directors  of  a 
Covered  Company,  including  a  majority 
of  the  independent  Trustees/Directors, 
will  approve  the  offering  of  different 
classes  of  shares  (the  "Multi-Class 
System").  The  minutes  of  the  meetings 
of  the  Trustees/ Directors  of  the  Covered 
Company  regarding  the  deliberations  of 
the  Trustees/Directors  with  respect  to 
the  approvals  necessary  to  implement 
the  Multi-Class  System  will  reflect  in 
detail  the  reasons  for  the  Trustees'/ 
Directors'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  both  the  Covered 
Company  and  its  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Board  of 
Trustees /Directors  of  a  Covered 
Company,  including  a  majority  of  the 
Trustees /Directors  who  are  not 
interested  persons  of  such  Covered 
Company.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Covered 
Company  to  meet  Class  Expenses  shall 
provide  to  the  Board  of  Trustees/ 
Directors,  and  the  Trustees/Directors 
shall  review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  Trustees/ 
Directors,  pursuant  to  their  fiduciary 
responsibilities  under  the  1940  Act  and 
otherwise,  will  monitor  he  Covered 
Company  for  the  existence  of  any 
material  conflicts  between  the  interests 
of  the  two  classes  of  shares.  The 
Trustees/Directors,  including  a  majority 
of  the  independent  Trustees /Directors, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  Furman  Selz, 
TCIMCo,  The  Portfolio  Group  and  any 
other  investment  advisers  or  distributors 
of  a  Fund  will  be  responsible  for 


reporting  any  potential  or  existing 
conflicts  to  the  Trustees/Directors.  In 
addition,  Furman  Selz,  TCIMCo,  The 
Portfolio  Group  and  any  other 
investment  advisers  or  distributors  of  a 
Fund  will  take  the  actions  necessary  to 
ensure  that  the  Shareholder  Servicing 
Agents  will  report  any  potential  or 
existing  conflicts  to  the  Trustees/ 
Directors.  If  a  conflict  arises,  Furman 
Selz.  TCIMCo,  The  Portfolio  Group  and 
any  other  investment  advisers  or 
distributors  of  a  Fund,  at  their  own  cost, 
will  remedy  such  conflict  with  an 
appropriate  remedy,  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

5.  Any  rule  12b-l  Plan  adopted  or 
amended  to  permit  the  assessment  of  a 
Rule  12b-l  fee  on  any  class  of  shares 
which  has  not  had  its  rule  12b-l  plan 
approved  by  the  public  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of 
shares.  Such  meeting  is  to  be  held  vdthin 
16  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or,  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  first  becomes 
effective. 

6.  The  Shareholder  Servicing  Hans 
will  be  adopted  and  operated  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l  (b)  through  (f)  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  12b-l.  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  rule  12b-l.  The 
Trustees/Directors  will  evaluate  the 
Shareholder  Servicing  Plans  based  upon 
whether  (a)  such  Plans  are  in  the  best 
interest  of  the  applicable  class  and  its 
respective  shareholders,  (b)  the  services 
to  be  performed  pursuant  to  the  Plans 
are  required  for  the  operation  of  the 
applicable  class,  (c)  the  Shareholder 
Servicing  Agents  can  provide  services  at 
least  equal,  in  nature  and  quality,  to 
those  provided  by  others,  including  a 
Covered  Company,  providing  similar 
services,  and  (d)  the  fees  for  such 
services  are  fair  and  reasonable  in  the 
light  of  the  usual  and  customary  charges 
made  by  other  entities,  especially  non- 
affiliated entities,  for  services  of  the 
same  nature  and  quality. 

7.  Each  Shareholder  Servicing 
Agreement  entered  into  pursuant  to  a 
Shareholder  Servicing  Plan  will  contain 
a  representation  by  the  Shareholder 
Servicing  Agent  involved  that  any 
compensation  payable  to  the 
Shareholder  Servicing  Agent  in 
connection  with  the  investment  of  its 


Customers'  assets  in  a  Covered 
Company  (i)  will  be  disclosed  by  it  to  its 
Customers,  (ii)  will  be  authorized  by  its 
Customers,  and  (iii)  will  not  result  in  an 
excessive  fee  to  the  Shareholder 
Servicing  Agent. 

8.  Each  Shareholder  Servicing 
Agreement  entered  into  pursuant  to  a 
Shareholder  Servicing  Plan  will  provide 
that,  in  the  event  an  issue  pertaining  to 
the  Shareholder  Servicing  Plan  is 
submitted  for  shareholder  approval,  the 
Shareholder  Servicing  Agent  will  vote 
any  shares  held  for  its  own  account  in 
the  same  proportion  as  the  vote  of  those 
shares  held  for  its  Customers'  accounts. 

9.  The  Trustees/Directors  will  receive 
quarterly  and  annual  statements 
concerning  the  amounts  expended  for 
distribution  under  any  12b-l  Plan  and 
under  any  Shareholder  Servicing  Plans 
and  the  related  Shareholder  Servicing 
Agreements  complying  with  paragraph 
(b)(3](ii)  of  rule  12t>-i,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  an 
Existing  Class  of  shares  will  be  used  to 
justify  any  sale  or  servicing  fee  charged 
to  that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  an  Existing  Qass 
of  shares  will  not  be  presented  to  the 
Trustees/Directors  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Trustees /Directors  in 
the  exercise  of  their  fiduciary  duties. 

10.  Dividends  paid  by  a  Covered 
Company  with  respect  to  a  class  of 
shares  of  a  Fund,  to  the  extent  any 
dividends  are  paid,  will  be  calculated  in 
the  same  manner,  at  the  same  time,  on 
the  same  day,  and  will  be  in  the  same 
per  share  amount  as  dividends  paid  by 
the  Covered  Company  with  respect  to 
each  other  class  of  shares  in  the  same 
Fund,  except  that  Service  Payments 
made  by  a  class  under  its  Shareholder 
Servicing  Plan  and  Class  Expenses 
relating  to  each  respective  class  of 
shares  will  be  borne  exclusively  by  that 
class. 

11.  "Hie  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the  two 
classes  of  shares  and  the  proper 
allocation  of  expenses  between  the 
classes  has  been  reviewed  by  an  expert 
(the  "Expert")  who  has  rendered  a 
report  to  the  Applicants,  which  has  been 
provided  to  the  staff  of  the  SEC,  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  would  be 
made  in  an  appropriate  manner.  As 
noted  above,  Applicants  have  agreed  to 
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submit  a  revised  report  of  the  Expert  to 
the  SEC  staff.  On  an  ongoing  basis,  the 
Expert,  or  an  appropriate  substitute 
Expert,  will  monitor  the  manner  in 
which  the  calculations  and  allocations 
are  being  made  and,  based  upon  such 
review,  will  render  at  least  annually  a 
report  to  the  Covered  Company  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the  Expert 
will  be  filed  as  part  of  the  periodic 
reports  filed  with  the  Commission 
pursuant  to  sections  30(a)  and  30(b)(1)  of 
the  1940  Act.  The  work  papers  of  the 
Expert  with  respect  to  such  reports, 
following  a  request  by  a  Covered 
Company  (which  the  Covered  Company 
agrees  to  provide),  will  be  available  for 
inspection  by  the  SEC  staff  upon  written 
request  by  a  senior  member  of  the 
Division  of  Investment  Management  or  a 
regional  office  of  the  SEC.  Authorized 
staff  members  would  be  limited  to  the 
director,  an  associate  director,  the  chief 
accountant,  the  chief  financial  analyst, 
an  assistant  director,  and  any  regional 
administrators  or  associate  and 
assistant  administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  on-going  reports  would  be 
"Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No.  44  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA"),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

12.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions  of 
the  two  classes  of  shares  and  the  proper 
allocation  of  expenses  between  the 
classes  of  shares  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  11  above  and  will  be 
concurred  with  by  the  Expert  or  an 
appropriate  substitute  Expert  on  an 
ongoing  basis  at  least  annually  in  the 
on-going  reports  referred  to  in  that 
condition.  Applicants  will  take 
immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  on-going 
reports. 

13.  The  prospectus  of  each  Covered 
Company  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  Covered 
Company  shares  may  receive  different 
compensation  with  respect  to  one 


particular  class  of  shares  over  another 
in  such  Covered  Company. 

14.  Furman  Selz  will  adopt  compliance 
standards  as  to  when  each  class  of 
shares  may  appropriately  be  sold  to 
particular  investors.  Applicants  will 
require  all  persons  selling  shares  of  a 
Covered  Company  to  agree  to  confirm  to 
such  standards. 

15.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees/Directors  with  respect  to  the 
Multi-Class  System  will  be  set  forth  in 
guidelines  to  be  furnished  to  the 
Trustees/Directors. 

16.  A  Covered  Company  will  disclose 
the  respective  expenses,  performance 
data,  distribution  arrangements, 
services,  fees,  sales  loads,  deferred 
sales  loads,  and  exchange  privileges 
applicable  to  each  class  of  shares  in 
every  prospectus,  regardless  of  whether 
all  classes  of  shares  are  offered  through 
each  prospectus.  The  Covered  Company 
will  disclose  the  respective  expenses 
and  performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  Applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  a  Fund's  net  asset  value  or 
public  offering  price  will  present  each 
class  of  shares  separately. 

17.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
does  not  imply  SEC  approval, 
authorization  of  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Fund  may  make  pursuant  to  any  12b-l 
Plan  or  to  Shareholder  Servicing  Agents 
pursuant  to  a  Shareholder  Servicing 
Plan  in  reliance  on  the  exemptive  order. 

18.  To  the  extent  any  Fund  intends  to 
declare  dividends  daily  and  maintain  a 
stable  net  asset  value  per  share,  such 
Fund  will  have  more  than  one  class  of 
shares  outstanding  only  when  and  for  so 
long  as  it  declares  its  dividends  on  a 
daily  basis,  accrues  its  payments  daily, 
and  has  received  undertakings  from  the 
persons  that  are  entitled  to  receive 
payments,  waiving  such  portion  of  any 
such  payments  to  the  extent  necessary 
to  assure  that  payments  (if  any)  required 
to  be  accrued  by  any  class  of  shares  on 
any  day  do  not  exceed  the  income  to  be 
accrued  to  such  class  on  that  day.  In  this 
manner,  the  net  asset  value  per  share  for 
all  shares  in  such  Fund  will  remain  the 
same.  If  such  waivers  are  not  sufficient 
to  prevent  the  expenses  of  any  class 


from  exceeding  its  gross  income  on  any 
given  day,  Furman  Selz,  TCIMCo,  The 
Portfolio  Group  or  any  other  adviser  (the 
"Adviser")  to  such  Fund  will  reimburse 
the  class  for  such  excess  within  five 
business  days.  Fees  and  expenses 
waived  by  the  Shareholder  Servicing 
Agents  or  any  person  entitled  to  receive 
Class  Expenses  (including  Furman  Selz 
or  the  Adviser),  or  reimbursed  by 
Furman  Selz  to  prevent  the  expense  of 
any  class  from  exceeding  its  gross 
income  on  any  given  day,  will  not  be 
carried  forward  or  recouped  at  a  later 
date. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  91-23589  Filed  9-30-91;  8:45  am) 

BltXING  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[Ucense  No.  09/09-0266] 

PBC  Venture  Capital,  Inc.;  Licensee 
Surrender 

Notice  is  hereby  given  that  PBC 
Venture  Capital.  Inc..  1408 18th  Street. 
Bakersfield,  California,  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  section 
301(c)  of  the^mall  Business  Investment 
Act  of  195a  as  amended  (the  Act).  PBC 
Venture  Capital,  Inc.  was  licensed  by 
the  Small  Business  Administration  on 
September  29, 1980. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  licensee  was  accepted  on 
September  23. 1991  and  accordingly,  all 
rights,  privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  September  24, 1991. 
Wayne  S.  Foren, 

Associate  Administrator  for  Investment 
[FR  Doc.  91-23578  Filed  9-30-91;  8:45  am) 

BILUfM  CODE  H3S-01-lt 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petitions  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  waivers  of 
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compliance  with  certain  requirements  of 
the  federal  railroad  safety  laws  and 
regulations.  The  individual  petitions  are 
described  below,  including  the  parties 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
icquested  and  the  petitioner's  argument 
in  favor  of  relief. 

Wheeling  and  Lake  Erie  Railway  Company 

Norfolk  Southern  Corporation 

Waiver  Petition  Docket  Numbers  PB-91-4 

andSA-91-9 
Consolidated  Rail  Corporation 
Waiver  Petition  Docket  Numbers  PB-90-2 

andSASO-^ 

The  Wheeling  and  Lake  Erie  Railway 
Company  (W&LE)  and  the  Norfolk 
Southern  Corporation  (NS)  (on  behalf  of 
its  operating  subsidiary  Triple  Crown 
Services,  inc.)  jointly  request  waivers  of 
compliance  with  certain  provisions  of 
the  Railroad  Power  Brakes  and  Drawbar 
Regulations  (49  CFR  part  232),  under 
Docket  No.  PB-91-4,  and  the  Safety 
Appliance  Standards  (49  CFTl  part  231), 
under  Docket  No.  SA-91-9.  W&LE  and 
NS  seek  these  waivers  of  compliance  to 
permit  the  operation  of  railroad/ 
highway  vehicles  which  are  designated 
as  "RoadRailer"  units.  W&LE  and  NS 
are  entering  into  an  agreement  providing 
for  interchange  of  NS  RoadRailer  trains 
at  Bellevue.  Ohio.  The  W&LE  will 
operate  the  trains  to  points  in  eastern 
Ohio  and  western  Pennsylvania  and  for 
interchange  with  the  Consolidated  Rail 
Corporation  (Conrail)  at  Clairton, 
Pennsylvania. 

Conrail.  in  conjunction  with  the  NS, 
petitioned  the  FRA  for  a  waiver  of 
compliance  on  February  20. 1990.  to 
permit  the  operation  of  RoadRailer 
units.  That  petition  was  designated  as 
Waiver  Petition  Docket  Numbers  PB-90- 
2  and  SA-90-4  and  a  public  notice  was 
published  describing  that  operation  and 
locations.  (See  notice  of  waiver  petitions 
55  FR  15095,  April  20, 1990  for  more 
detailed  discussion).  Conrail  is  also 
petitioning  that  it  be  permitted  to 
interchange  with  the  W&LE  at  Clairton 
and  to  add  the  route  between  Clairton 
and  Portside  or  Kearny.  New  Jersey,  to 
its  original  petition. 

The  W&LE  describes  the  operation  as 
a  "test  lane"  to  determine  the  feasibility 
of  such  a  joint  operation  involving  the 
W&LE.  NS  and  Conrail.  W&LE  says  that 
the  initial  operations  will  entail 
approximately  50  [RoadRailer]  units  per 
train  with  one  eastbound  and  one 
westbound  train  per  day.  The 
RoadRailer  units  involved  will  be  of  the 
Mark  IV  and  Mark  V  varieties. 

At  the  present  time,  a  combined  total 
of  approximately  2,000  Mark  IV  and 
Mark  V  RoadRailer  units  are  being 


operated  by  the  NS,  under  a  conditional 
waiver  (Docket  Numbers  SA-87-2  and 
PB-87-4)  issued  by  FRA  on  July  28, 1987. 
(See  notice  of  waiver  petitions,  52  FR 
16326.  May  4, 1987,  for  more  detailed 
discussion.)  The  RoadRailers  are 
operated  by  Triple  Crown  Services,  Inc. 
a  subsidiary  of  the  NS.  These  vehicles 
are  almost  identical  to  the  standard 
semi-trailer  presently  used  to  haul  cargo 
over  the  highway.  The  Mark  IV 
RoadRailers  are  equipped  with  a  special 
drawbar,  railroad  running  wheels 
mounted  on  a  single  axle  located 
between  the  tandem  semi-trailer  wheels, 
and  a  special  railroad  air  brake  system. 
The  Mark  V  RoadRailers  are  similar  in 
most  respects  to  the  Mark  Vis.  except 
that  they  are  supported  and  transported 
on  a  standard  70-ton  freight  car  truck 
instead  of  a  self  contained  wheel/axle 
set.  Each  Mark  V  truck  is  equipped  with 
an  ABDW  air  brake  system. 

The  RoadRailer  vehicles,  by  design, 
cannot  be  subjected  to  traditional 
switching  procedures  conducted  in 
railroad  classification  yards.  The 
coupler  assembly  will  only  couple  to 
another  RoadRailer  or  to  a  specially 
designed  adapter  car  between  the 
locomotive  and  a  RoadRailer  train,  and 
the  drawbar  height  is  nonstandard.  The 
conditional  waiver  granted  to  the  NS 
permits  noncompliance  with  all  the 
provisions  of  the  Safety  Appliance 
Standards  (49  CFR  part  231)  because  the 
RoadRailers  are  not  subject  to 
traditional  handling  in  classification 
yards.  These  standards  include 
provisions  that  provide  the  number, 
location  and  dimensional  specifications 
for  the  handholds,  ladders  and  sill  steps 
that  are  required  for  each  railroad  car. 
The  RoadRailers  are  not  in  compliance 
with  the  drawbar  standard  height  above 
the  top  of  the  rail,  49  CFR  232.2;  the 
standard  height  is  34Vi  inches  to  31 V4 
inches  measured  from  the  top  of  the  rail 
to  the  center  of  the  coupler.  The 
RoadRailer  coupler  is  49  inches  above 
the  top  of  the  rail  in  order  to 
accommodate  the  height  of  the  semi- 
trailer fifth-wheel  assembly. 

It  was  for  these  reasons  that  the  NS 
applied  for  relief  from  parts  231  and  232. 
It  is  for  the  same  reasons  that  the  W&LE 
is  seeking  conditional  waivers  similar  to 
those  that  were  granted  to  the  NS.  One 
of  the  conditions  of  the  NS  conditional 
waiver  is  that  the  NS  is  not  permitted  to 
interchange  the  RoadRailer  units  with 
any  other  railroads,  except  the  operating 
subsidiaries  of  the  NS  Corporation 
(Norfolk  Western  Railway  and  the 
Southern  Railway).  The  NS  is  petitioning 
the  FRA  to  have  this  condition  modified 
so  as  to  allow  interchange  of  the 
RoadRailer  units  between  W&LE  and 


NS  to  provide  the  service  described  in 
the  W&LE's  petition.  W&LE  and  NS 
would  agree  to  all  other  terms  and 
conditions  that  presently  exist  for  the 
operation  of  RoadRailer  equipment  by 
theNS. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  parties  desire 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  PB-91-4)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration.  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Communications 
received  before  October  30, 1991  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.  to  5  p.m.)  in  room 
8201,  Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC  20590. 

Issued  in  Washington,  DC  on  September  25. 
1991. 
Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety. 
[FR  Doc.  91-23587  Filed  9-30-91;  8:45  am] 

BILUNQ  COOC  M10-06-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
Performance  Review  Board 

agency:  Internal  Revenue  Service,  TD. 
action:  Notice  of  members  of  Senior 
Executive  Service  Performance  Review 
Board. 

EFFECTIVE  DATE:  Performance  Review 
Board  effective  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

DiAnn  Kiebler,  HR:H:E,  room  3515, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  Telephone  No.  (202)  568-4633, 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978.  the  members  of  the 
Internal  Revenue  Service's  Senior 
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Executive  Service  Perfonnance  Review 
Board  for  senior  executives  in  the  Office 
of  the  Chief  Inspector  are  as  follows: 
Michael  |.  Murphy.  Deputy 
Commissioner,  Chairperson.  Helen  L 
White,  Assistant  to  the  Commissioner 
(Equal  Opportunity).  Donald  E. 
Kirkendall,  Inspector  General, 
Department  of  the  Treasury. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978  (43  FR  52122). 
Fred  T.  Goldberg.  Jr.. 
Commissioner. 

(FR  Doc  91-23583  Filed  0-30-01;  8:45  am] 
BiLLiNO  cooe  wso-ei-M 


Perfonnance  Review  Board 

agency:  Internal  Revenue  Service.  TD. 
action:  Notice  of  Members  of  Senior 
Executive  Service  Performance  Review 
Board. 

EFFECTIVE  DATE:  Performance  Review 
Board  effective  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

DiAnn  Kiebler,  HR:H:E,  room  3515. 1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224  Telephone  No.  (202)  566-4633, 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)  (4)  of  the  Civil  Service 
Reform  Act  of  1978.  the  members  of  the 
Internal  Revenue  Service's  Senior 
Executive  Service  Performance  Review 
Board  for  Assistant  Commissioners, 


Regional  Commissioners  and  senior    : 
executives  in  the  Office  of  the 
Commissioner  are  as  follows:  Michael  ]. 
Murphy.  Deputy  Commissioner, 
Chairperson,  Henry  H.  Philcox.  Chief 
Information  Officer,  Teddy  R.  Kern. 
Chief  Inspector.  David  L  Jordon.  Deputy 
Chief  Counsel,  Richard  J.  Mihelcic. 
Associate  Chief  Counsel  (Finance  and 
Management). 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday.  November  8, 
1978  (43FR52122). 
Fred  T.  Gddlwis,  Jr.. 
Commissioner. 
(FR  Doc  91-23584  Filed  9-30-81;  8:45  am] 

MLUNQ  cooe  4t3IH>1-« 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  56.  No.  190 

Tuesday.  October  1,  1901 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.8.C  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  September 
23, 1991,  56  FR  47994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  meeting:  September  25. 1991. 10:00 
a.m. 

CHANGE  w  THE  MEETING:  The  following 
Docket  Numbers  have  been  added  to 
Item  CAG-12  on  the  Agenda  scheduled 
for  September  25, 1991: 

Item  No.,  Docket  No.,  and  Company 

CAG-12— TM91-3-a-001.  RP91-79-000  and 
RP91-7&-001,  East  Tennessee  Natural  Gas 
Company 

Louis  D.  Casheil, 

Secretary. 

[FR  Doc.  91-23758  Filed  9-27-91;  3:55  pmj 

MLUNO  COOE  nn-Q'Ht 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
October  7, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l9t  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1992  Federal  Reserve  Board 
employee  salary  structure  adjustments. 

2.  Proposed  acquisition  of  currency 
processing  equipment  within  the  Federal 
Reserve  System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  achons)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  September  27, 1991. 

lennifer  ].  lohnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-23741  Filed  9-27-91:  3:40  pm] 

BILUMO  CODC  •210-41-M 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Voting  Conference 
TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
October  8, 1991. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20423. 

STATUS:  The  purpose  of  the  conference 
is  for  the  Commission  to  discuss  among 
themselves,  and  to  vote  on,  the  agenda 
items.  Although  the  conference  is  open 
for  the  public  observation,  no  public 
participation  is  permitted. 
MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  21478  (Sub-No.  13), 
Great  Northern  Pad  fie  &  Burlington  Lines, 
Inc.— Mergers-Great  Northern  Railway— In 
The  Matter  of  William  A.  Rilling. 

Finance  Docket  No.  31281,  Ai^naas  and 
Missouri  Railroad  Company  v.  Missouri 
Pacific  Railroad  Company. 

Docket  No.  AB-254  (Sub-No.  3), 
Providence  and  Worcester  Railroad- 
Abandonment — Pontiac  Secondary  Line  In 
Providence  and  Kent  Counties,  RI. 

Ex  Parte  No.  MC-201,  Limitations  of 
Liability  for  Loss  and  Damage. 

Ex  Parte  No.  MC-95  (Sub-No.  6),  Practices 
of  Motor  Common  Carriers  of  Passengers — 
Checked  Baggage  Prohibitions  and  Liability 
Exemptions. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  A.  Dennis  Watson.  Office 

of  External  Affairs,  Telephone:  (202) 

275-7252,  TDD:  (202)  275-1721. 

Sidney  L  Strickland.  Jr., 

Secretary. 

(FR  Doc.  91-23706  Filed  9-27-91;  1:42  pm] 

BMJJNO  COOC  7016-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(usrrc  SB-91-28] 

TIME  AND  date:  October  7, 1991  at  10:30 

a.m. 

place:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List 

4.  FY  93  Budget. 


5.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason, 
Secretary  (202)  205-2000. 

Dated:  September  24, 1991. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc  91-23703  Filed  9-27-91;  1:41  p.m.] 

BHJJNGCOOC  7020-02-11 

UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION 

[USrrc  SE-91-29] 

TIME  AND  DATE:  October  10. 1991  at  10-.30 
a.m. 

place:  Room  101,  500  E  Street  SW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Petitions  and  complaints — 

Certain  microcomputer  memory  controllers, 
components  thereof,  and  products 
containing  same  (Docket  Number  1646] 

2.  Inv.  Nos.  701-TA-305,  731-TA-478. 480- 
482  (Final)  (Steel  wire  rope  from  India,  China, 
Taiwan  and  Thailand] — briefing  and  vote. 

3.  Inv.  Nos.  303-TA-22  and  731-TA-S27 
(Preliminary)  (Extruded  rubber  thread  from 
Malaysia ]--briering  and  vote. 

4.  Further  general  discussion  of  the  APO 
issue  (per  motion  adopted  in  Commission 
meeting  of  August  21. 1991). 

CONTACT  PERSON  FOR  MORE 
INFORMATNMC  Kenneth  R.  Mason, 
Secretary,  (202)  205-2000. 

Dated:  September  24, 1991. 
Kenneth  R.  Maaoo. 

Secretary. 

[FR  Doc.  91-23704  Filed  9-27-91: 1:41  pm] 

MUNM  coot  7020-02-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(usrrc  SE-91-30] 

TIME  AND  date:  October  16. 1991  at  10:00 
a.m. 

place:  Room  101,  500  E  Street  SW.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Agenda. 

2.  Minutes. 

3.  Ratification  List 

4.  Petitions  and  complaints. 

6.  Inv.  Nos.  701-TA-309,  310  and  731-TA- 
528,  529  (Preliminary)  (  Magnesium  from 
Canada  and  Norway}— briefing  and  vote. 
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6.  Inv.  No*.  731-TA-53a  5«  (Preliminary) 
(Migh  tenacity  rayon  filament  yam  from 
Germany  and  the  Netherlands) — briefing  and 
vole. 

7.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORI 

information:  Kenneth  R.  Mason. 
Secretary  (202)  205-2000. 

Dated:  September  24. 1991. 
Kenneth  R.  Mason. 
Secretary. 
IFR  Doc  91-23705  Filed  9-27-91;  1:41  pm] 

MLLMQ  CODE  7020-02-M 

NUCt.EAR  REGULATORY  COMMISSION 

date;  Weeks  of  September  3a  October 

7. 14.  and  21. 1991. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED; 

Week  of  September  30 
Tuesday,  October  1 

1:30  pjn. 
General  Discussion  of  High  Level  Waste 
Program  (Public  Meeting) 
3.-00  p.m. 
Discussion  of  Management- 
Organization  and  Internal  Personnel 
Matters  (Closed— Ex.  2  and  6) 

Wednesday,  October  2 
3  JO  p.m. 


Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  October  7— TenUtive 

Monday,  October  7 

10:30  a.m. 

Briefing  on  Use  of  Advanced  Computers  in 
AEOD  and  Status  of  Upgrading  NRG 
Operations  Center's  Emergency 
Telecommunications  Systems  (Public 
Meeting) 
3:00  p.m. 

Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.2) 
4:00  p.m. 

AfTirmation/Discussslon  and  Vote  (Public 
Meeting) 

a.  Final  Rule  Entitled  "Material  Control  and 
Accounting  Requirements  for  Uranium 
Enrichment  Facilities  Producing  Special 
Nuclear  Material  of  Low  Strategic 
Signincance"and  Conforming 
Amendments  to  10  CFR  ParU  2. 40.  70. 
and  74  (Tentative)  (postponed  from 
September  25) 

Week  of  October  14— Tentativa 

Thursday,  October  17 

9:00  a.m. 
Collegial  Discussion  of  Recent 
International  Safety  Issues  (Public 
Meeting) 
10:00  a.m. 
Briefing  on  Staff  Recommended  Course  of 
Action  for  Standardization  of  Advanced 
Reactor  Designs  (Public  Meeting) 
11:30  a.m. 
AfTirmation/Discussion  and  vote  (Public 
Meeting]  (if  needed] 
2:00  p.m. 


BrieHng  on  Commercial  Grade  Procurement 
and  Dedication  Programs  (Public 
Meeting) 

Friday,  October  18 

9:00  a.m. 
Briefing  on  IIT  Report  on  Nine  Mile  Point 
(Public  Meeting) 
lOKX)  a.m. 
BrieRng  on  GE-Wilmington  Incident  (Public 
Meeting) 

Week  of  October  21— TenUtive 

Tuesday,  October  22 

2:00  p.m. 
BrieHng  on  Status  of  Technical 

Specifications  Improvement  Program 

(Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  Item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill 
Dated  September  25. 1991. 
William  M.  HilL  |r.. 
Office  of  the  Secretary. 
[FR  Doc.  91-23896  Filed  9-27-91;  1:40  pm) 
WUJNQ  CODE  7S90-01-M 
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This  section  ol  Ihe  FEDERAL  REGISTER 
contains  editorial  corrections  ot  previousty 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  o< 
the  Federal  Register    Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categohes  elsewhere  in  the 
issue. 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1 105  and  1152 
[Ex  Parte  No.  55  (Sub-Na  22A)] 
RIN  3120-AB53 

Implementation  of  Environmental 
Laws 

Correction 

In  rule  document  91-18006  beginning 
on  page  36104,  in  the  issue  of 
Wednesday,  July  31, 1991,  make  the 
following  corrections: 

S  1105.5    [CwTMtedl 

1.  On  page  36106,  in  the  second 
column,  in  §  1105.5(c),  in  the  paragraph 
following  paragraph  (c)(3).  in  the  second 
line  insert  "that"  following 
"abandonments". 

§1105.7    (Corrected] 

2.  On  page  36107.  in  the  ihird  column, 
in  §  1105.7(e}(3}(i).  in  the  third  line 
"inconsistenci"  should  read 
"inconsistencies". 

$1105.10    [Corrected] 

3.  On  page  36110,  in  the  first  column. 
in  S  1105.10(a)(5),  in  the  last  line 
"practicable."  should  read  "practical.". 

§1105.12    [Corrected] 

4.  On  page  36111,  in  the  first  column, 
in  the  appendix  to  §  1105.12,  the  third 
full  paragraph  is  incorrect  and  should 
read  as  follows: 

(Name  of  railroad)  gives  notice  that  on 
or  about  (insert  date  petition  for 
abandonment  exemption  will  be  filed 
with  the  Interstate  Commerce 
Commission)  it  intends  to  file  with  the 
Interstate  Commerce  Commission, 
Washington  DC  20423,  a  petition  for 
exemption  under  49  U.S.C.  10505  from 
the  prior  approval  requirements  of  49 
U.S.C.  10903,  et  seq.,  permitting  the 
(abandonment  of  or  discontinuance  of 

service  on)  a mile  line  of 

railroad  between  railroad  milepost 
,  near  (station  name),  and 


railroad  milepost ,  near  (station 

name)  in County(ies),  (State). 

The  proceeding  has  been  docketed  as 
No.  AB (Sub.  No X). 

PART  1152    [CORRECTED] 

5.  On  page  36111,  in  the  second 
column,  in  the  authority  citation  for  part 
1152,  in  the  second  line  "16  U.S.C." 
should  read  "16  U.S.C." 

BILUNO  CODE  1505-01-O 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Correction 

In  notice  document  91-17451  beginning 
on  page  33765  in  the  issue  of  Tuesday, 
July  23, 1991,  make  the  following 
correction: 

On  page  33766,  in  the  first  column, 
under  the  table,  in  the  file  line  at  the  end 
of  the  document,  "FR  Doc.  91-17450" 
should  read  "FR  Doc.  91-17451". 

BILUNO  CODE  150S41-0 


NATIONAL  SCIENCE  FOUNDATION 

Instrumentation  &  Facilities  Review 
Panel;  Meeting 

Correction 

In  notice  document  91-21123 
appearing  on  page  43799  in  the  issue  of 
Wednesday,  September  4, 1991,  in  the 
second  column,  in  the  file  line  at  the  end 
of  the  document,  "FR  Doc.  91-2123" 
should  read  "FR  Doc.  91-21123". 

stLUNQ  cooe  tSOS-01-O 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  43 

(Public  Notice  1477] 

Visas:  Documentation  of  Immigrants 
under  Section  132  of  Pul>llc  Law  101- 
649 

Correction 
In  rule  document  91-21543  beginning 


on  page  46094  In  the  issue  of  Monday. 
September,  9, 1991,  make  the  following 
corrections: 

1.  On  page  46094,  in  the  third  column, 
in  the  third  line  from  the  bottom,  "and" 
should  read  "any". 

2.  On  page  46095,  in  the  second 
column,  in  the  second  line,  "as"  should 
read  "at". 

3.  On  page  46097,  in  the  third  column, 
under  paragraph  (4),  in  the  third  line, 
"purpose."  should  read  "purpose?". 

4.  On  page  46099.  in  the  second 
column,  in  the  third  paragraph,  in  the 
eighth  line,  "that"  should  read  "the". 

§43.17    [Corrected] 

5.  On  page  46103,  in  the  second 
column,  in  §  43.17,  in  the  first  line,  "for" 
should  read  "of. 

BILUNO  CODE  1S0$-01-O 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22  CFR  Part  41 

(Public  Notice  1468] 

Visas:  Documentation  of 
Nonimmigrants  Under  ttw  Inwntgratton 
and  Nationality  Act,  as  Amended 

Correction 

In  proposed  rule  document  91-20838 
beginning  on  page  43565  in  the  issue  of 
Tuesday,  September  3, 1991,  make  the 
following  corrections: 

1.  On  page  43566,  in  the  third  column, 
under  Trade,  in  the  third  paragraph,  in 
the  ninth  line,  "charge"  should  read 
"change". 

2.  On  the  same  page,  in  the  same 
column,  under  Substantial  Trade,  in  the 
last  line,  "numbers"  should  read 
"numerous". 

3.  On  page  43567,  in  the  second 
column,  under  Commercial  Activity,  in 
the  next  to  last  line,  "crated"  should 
read  "created". 

StLUNQ  COOC  1SOM1-0 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

(Public  Notic*  1478] 

Registration  for  the  AA-1  Immigrant 
Visa  Program 

Correction 

In  notice  document  91-21544  beginning 
on  page  46104  in  the  issue  of  Monday, 
September.  9. 1991.  make  tlie  following 
correction: 

On  page  46106.  in  the  second  column, 
in  the  last  paragraph,  in  the  sixth  line. 
"December"  should  read  "September". 

MIXING  COOE  ISOS.OI-O' 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  28 

[CGD  68-079] 

Commercial  Fisliing  Industry  Vessel 
Regulations 

Corrections 

In  rule  document  91-19064  beginning 
on  page  40364  in  the  issue  of 
Wednesday.  August  14, 1991,  make  the 
following  corrections; 

1.  On  the  same  page,  in  the  first 
column,  in  the  summary,  in  the  third 
line,  "numbers"  should  read 
"numbered". 


2.  On  page  40372.  in  the  1st  column,  in 
the  last  paragraph,  in  the  13th  line,  the 
word  "obvious"  was  misspelled. 

3.  On  page  40378.  in  the  first  column, 
in  the  last  paragraph,  in  the  ninth  line, 
the  word  "principle"  was  misspelled. 

4.  On  page  40379.  in  the  first  column, 
in  the  last  paragraph,  in  the  last  line,  the 
word  "rulemaking"  was  misspelled. 

§28.30    [CorrMttd] 

5.  On  page  40394,  in  the  third  column, 
fai  §  28.30(a).  in  the  fifth  line,  'of 
subchapter  S"  should  read  "of  33  CFR 
subchapter  S". 

§28.110    [Corrected] 

6.  On  page  40397.  in  |  28.110.  in  the 
table  at  the  top  of  the  page: 

a.  In  the  first  column,  in  the  second 
entry,  in  the  second  line,  "beyond  cold" 
should  read  "beyond,  cold". 

b.  In  the  third  column,  in  the  fourth 
entry,  in  the  second  line,  "hybrid 
immersion"  should  read  "hybrid, 
immersion". 

§28.115    [Corrected] 

7.  On  the  same  page,  in  the  first 
column,  in  §  28.115,  in  the  second 
column  of  the  table,  in  the  fourth  entry, 
"160.50"  should  read  "160.050". 

§28.120    [Corrected] 

8.  On  the  same  page,  in  the  third 
column,  in  §  28.120(h)(2).  "Rivers" 
should  read  "Rivers." 

§28.135    [Corrw:ted] 

9.  On  page  40399,  in  the  third  column, 
in  §  28.135(a),  in  the  second  line. 


"subpart  of  part"  should  read  "subpart 
or  part". 

10.  On  the  same  page,  in  §  28.135,  in 
the  table,  the  main  headings  should  be 
"Item"  and  "Markings  Required",  and 
"Name  of  vessel"  and  "Retroflective 
material"  should  be  subheadings  under 
"Markings  Required". 

§28.140    [Corrected] 

11.  On  the  same  page,  in  §  28.140.  in 
the  first  column  of  the  table,  in  the  sixth 
entry,  "Hydrostatis"  should  read 
"Hydrostatic". 

§28.375    [Corrected] 

12.  On  page  40406,  in  the  second 
column,  in  §  28.375(c)(6),  "system;  and;" 
should  read  "system  and;". 

§28.380    (Corrected] 

13.  On  the  same  page,  in  the  third 
column,  in  §  28.380(b).  in  the  fifth  line, 
"an"  should  read  "and". 

§28.385    [Corrected] 

14.  On  page  40407.  in  the  first  column, 
in  §  28.385(b),  in  the  fourth  line. 
"Superstructure"  should  read 
"Superstructures". 

§28.410    [Corrected] 

15.  On  the  same  page,  in  the  second 
column,  the  section  heading  should  read 
as  set  forth  below: 

§  28.410  Dectc  rails.  Ufeiines.  storm  rails,  and 
tiand  grabs. 

BILUNQ  CODE  1S05«1-O 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Rescission  of  0MB  Circulars 

agency:  Office  of  Management  and 

Budget. 

action:  Notice  of  Rescission  of  OMB 

Circulars. 

summary:  The  Director  of  OMB  issued  a 
press  release  on  September  19, 1991 
announcing  the  reform  of  the  OMB 
circular  system.  The  release  indicated 
that  Notices  of  Rescission  for  eleven 
specified  circulars  would  appear  in  the 
Federal  Register  on  October  1, 1991.  The 
circulars  proposed  for  elimination  are 
described  below. 
dates:  October  1. 1991. 
addresses:  725  17th  Street.  NW  room 
464,  OEOB  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosalyn  J.  Rettman,  Associate  General 
Counsel  for  Budget  on  (202)  395-5600. 
Darrell  A.  Johnson, 
Assistant  Director  for  Administration. 

Government  Publicadons 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

action:  Notice  of  Rescission  of  OMB 

Circular  No.  A-3. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Management  and  Budget 
(OMB)  intends  to  rescind  Circular  No. 
A-3,  Government  Publications,  on 
November  15. 1991  except  as  provided 
below.  Certain  provisions  contained  in 
Circular  No.  A-3  will  be  incorporated 
into  Circular  No.  A-130,  Management  of 
Federal  Information  Policy. 
DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-3  and  the  incorporation  of  its 
provisions  into  Circular  No.  A-130 
should  submit  their  comments  no  later 
than  on  October  31. 1991. 
ADDRESSES:  Comments  should  be 
addressed  tu:  Peter  N.  Weiss. 
Information  Policy  Branch,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  room 
3235  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  N.  Weiss,  Information  Policy 
Branch,  telephone  (202)  395-4814.  Copies 
of  the  relevant  circular  are  available  at 
the  address  above. 
SUPPLEMENTARY  INFORMATION:  On 
September  19, 1991.  OMB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A-3 


establishes  policies  regarding  agency 
publications.  Circular  No.  A-3  would  be 
eliminated  as  a  separate  circular  in 
order  to  improve  consistency  and  avoid 
duplication  with  Circular  No.  A-130.  a 
comprehensive  circular  dealing  with 
information  policy.  Certain  of  the 
policies  contained  in  Circular  No.  A-3 
would  be  incorporated  in  Circular  No. 
A-130.  Specifically,  the  policies  and 
requirements  contained  in  sections  4. 
6(a)  and  6(b)  would  be  incorporated  into 
Circular  No.  A-130.  and  all  other 
provisions  of  Circular  No.  A-3  will  be 
rescinded.  Proposed  revisions  to 
Circular  No.  A-130.  including 
incorporation  of  Circular  No.  A-3,  will 
be  published  for  public  comment  on  or 
about  January  31. 1992.  These  provisions 
of  Circular  No.  A-3  will  remain  in  effect 
until  final  publication  of  a  revised 
Circular  No.  A-130. 

Policies  on  Construction  of  Family 
Housing 

AGENCY:  Office  of  Management  and 

Budget.  Executive  Office  of  the 

President. 

ACTION:  Notice  of  Rescission  of  OMB 

Circular  No.  A-ia 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Management  and  Budget 
(OMB)  intends  to  rescind  Circular  No. 
A-18.  Policies  on  Construction  of  Family 
Housing,  on  November  15, 1991,  except 
as  provided  below.  Certain  provisions 
contained  in  Circular  No.  A-18  will  be 
incorporated  into  Circular  No.  A-11. 
Preparation  and  Submission  of  Annual 
Budget  Estimates,  and  possibly  Circular 
No.  A-45,  Policy  Governing  Charges  for 
Rental  Quarters  and  Related  Facilities. 
DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-18  and  the  incorporation  of  its 
provisions  in  Circular  Nos.  A-11  and  A- 
45  should  submit  their  comment  no  later 
than  on  October  31. 1991. 
ADDRESSES:  Comments  should  be 
addressed  to:  Richard  A.  Ong,  Deputy 
Associate  Administrator,  Office  of 
Federal  Procurement  Policy,  Office  of 
Management  and  Budget,  room  9001 
New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Ong.  Office  of  Federal 
Procurement  Policy,  telephone  (202)  395- 
3300.  Copies  of  the  relevant  circular  are 
available  at  the  address  above. 
SUPPt^MENTARY  INFORMATION:  On 

September  19. 1991.  OMB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A- 
18  established  policies  for  budgeting. 


planning,  and  undertaking  the 
construction  of  Federally-owned 
housing  for  Federal  personnel  and  for 
employees  of  Government  contractors. 
The  circular  has  been  used  in 
considering  Federal  agency  estimates 
and  requests  for  funds  for  family 
housing  for  civilian  and  military 
personnel.  The  design  standards 
referenced  in  Circular  No.  A-18  are  no 
longer  readily  available  and  little  use  is 
now  made  of  the  circular.  Only  the 
major  policies  of  Circular  No.  A-18  will 
be  maintained  by  incorporating  them 
into  Circular  No.  A-11,  and  possibly 
Circular  No.  A-45.  Specifically,  we 
propose  initially  to  retain  only  the 
general  guidelines  in  Section  2  of 
Circular  No.  A-18  relating  to 
determining  whether  construction  of 
housing  is  appropriate.  Proposed 
revisions  to  Circular  Nos.  A-11  and  A- 
45  are  anticipated  in  July  1992.  These 
provisions  of  Circular  No.  A-18  will 
remain  in  effect  until  final  publication  of 
a  revised  Circular  No.  A-11  and 
possibly,  Circular  No.  A-45. 

Control  Over  the  Use  of  Foreign 
Currencies 

agency:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

ACTION:  Notice  of  Rescission  of  OMB 
Circular  No.  A-20. 

summary:  Notice  is  hereby  given  that 
the  Offlce  of  Management  and  Budget 
(OMB)  intends  to  rescind  Circular  No. 
A-20.  System  of  Control  over  the  Use  of 
Foreign  Currencies.  The  provisions  of 
this  Circular  will  be  incorporated  into 
Circular  No.  A-11,  Preparation  and 
Submission  of  Budget  Estimates. 

DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-20  and  the  incorporation  of  its 
provisions  into  Circular  No.  A-11  should 
submit  their  comments  no  later  than  on 
October  31. 1991. 

ADDRESSES:  Comments  should  be 
addressed  to:  Kelly  Lehman. 
International  Affairs  Division.  Office  of 
Management  and  Budget,  room  8225 
New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Lehman.  International  Affairs 
Division,  telephone  (202)  395^580. 
Copies  of  the  relevant  circulars  are 
available  at  the  address  above. 

SUPPLEMENTARY  INFORMATION:  On 

September  19, 1991,  OMB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A- 


Federal  Register  /  Vol.  56,  No.  190  /  Tuesday.  October  1.  1991  /  Notices 


49825 


20  provides  guidance  on  the  use  of  U.S. 
owned  foreign  currencies,  as  authorized 
by  sections  104  and  306  of  the 
Agricultural  Trade  and  Development 
Assistance  Act  of  1954,  as  amended 
(Pub.  L  480).  With  technical  changes. 
Circular  No.  A-20  guidance  will  be 
included  in  Circular  No.  A-11.  Proposed 
revisions  of  Circular  A-11  are 
anticipated  in  July  1992,  Circular  A-20 
will  remain  in  effect  until  final 
publication  of  a  revised  Circular  No.  A- 
11.      || 

Federal  Meteorological  Services 

AQENCV:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  of  Rescission  of  ON4B 

Circular  No.  A-62. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Management  and  Budget 
(OMB)  intends  to  rescind  Circular  No. 
A-62.  Policies  and  Procedures  for  the 
Coordination  of  Federal  Meteorological 
Services,  on  November  15, 1991. 
DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-62  should  submit  their  comments 
no  later  than  on  October  31, 1991. 
ADDRESSES:  Comments  should  be 
addressed  to:  David  Gold,  Commerce/ 
Justice  Branch,  Transportation, 
Commerce  and  Justice,  Office  of 
Management  and  Budget,  room  9215 
New  Executive  Office  Building, 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Gold.  Commerce/Justice  Branch, 
telephone  (202)  395-3914.  Copies  of  the 
relevant  circular  are  available  at  the 
address  above. 

SUPPLEMENTARY  INFORMATION:  On    • 

September  19. 1991,  OMB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A- 
62  prescribes  policy  guidelines  and 
procedures  for  planning  and  conducting 
Federal  meteorological  services  and 
applied  research  and  development  to 
improve  such  services.  These  policy 
guidelines  will  be  carried  out  through 
other  mechanisms,  with  the  Department 
of  Commerce  having  the  centra!  role 
with  respect  to  meteorological  services. 

Water  Data  Collection 

agency:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

action:  Notice  of  Rescission  of  OMB 
Circular  No.  A-67. 

SUMMARY:  Notice  is  hereby  given  that 
the  OfHce  of  Management  and  Budget 


(OMB)  intends  to  rescind  Circular  No. 
A-67,  water  data  collection.  Interagency 
coordination  of  water  data  will  continue 
through  another  mechanism. 
DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-67  should  submit  their  comments 
no  later  than  November  1, 1991. 
ADDRESSES:  Comments  should  be 
addressed  to:  Joel  Kaplan,  Interior 
Branch,  Natural  Resources  and  Energy 
and  Science,  Office  of  Management  and 
Budget,  room  8208  New  Executive  Office 
Building.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joel  Kaplan,  Interior  Branch,  telephone 
(202)  395-4993.  Copies  of  the  relevant 
circular  are  available  at  the  address 
above. 

SUPPLEMENTARY  INFORMATION:  On 

September  19, 1991,  OMB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A- 
67  establishes  policies  regarding  the 
collection  of  certain  water  data.  Circular 
A-67  will  be  eliminated  as  a  separate 
circular  because  the  circular  mechanism 
is  not  necessary  for  carrying  out  these 
procedures.  Because  water-related 
responsibilities  are  dispersed  throughout 
the  Executive  Branch  with  a  large 
number  of  Federal  agencies  collecting, 
analyzing,  and  disseminating  water 
resources  information,  the  coordination 
activities  established  under  Circular  No. 
A-67  will  continue  through  another 
mechanism. 

Policies  and  Guidelines  for  Federal 
Credit  Programs 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Offlce  of  the 

President. 

action:  Notice  of  Rescission  of  OMB 

Circular  No.  A-70. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Management  and  Budget 
(OMB)  intends  to  rescind  Attachment  A 
to  Circular  No.  A-70,  Policies  and 
Guidelines  for  Federal  Credit  Programs, 
on  November  15, 1991,  except  as 
provided  below.  The  remaining 
provisions  of  Circular  No.  A-70  will  be 
incorporated  into  Circular  No.  A-129, 
Managing  Federal  Credit  Programs. 
DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-70  and  the  incorporation  of  its 
provisions  into  Circular  No.  A-129 
should  submit  their  comments  no  later 
than  on  October  31, 1991. 
ADDRESSES:  Comments  should  be 
addressed  to:  Kim  Burke,  Budget 
Analysis  and  Systems  Division,  Office 
of  Management  and  Budget,  room  6025, 


New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kim  Burke,  Budget  Analysis  and 
Systems  Division,  telephone  (202)  395- 
3930.  Copies  of  the  relevant  circulars  ar<> 
available  at  the  address  above. 

SUPPLEMENTARY  INFORMATION:  On 

September  19, 1991,  OMB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A- 
70  establishes  policies  regarding  federal 
credit  programs.  Circular  No.  A-70  is 
being  consolidated  with  Circular  No.  A- 
129.  Attachment  A  of  the  circular, 
"Measuring  the  Subsidy  Element  of 
Federal  Financing",  has  been 
superseded  by  the  Federal  Credit 
Reform  Act  of  1990.  The  remaining 
provisions  of  A-70  will  continue  in 
effect  until  they  are  consolidated  with 
A-129.  A  revised  with  Circular  No.  A- 
129  will  be  issued  July  1992. 

Induect  Cost  Rates,  Audit,  and  Audit 
FoUow-up  at  Educational  Institutions 

AGENCY:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

ACTION:  Notice  of  Rescission  of  OMB 
Circular  No.  A-88. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Management  and  Budget 
(OMB)  intends  to  rescind  Circular  No. 
A-88,  Indirect  Cost  Rates,  Audit,  and 
Audit  Follow-up  at  Educational 
Institutions.  The  provisions  of  Circular 
No.  A-68  will  be  incorporated  into 
Circular  No.  A-21,  Cost  Principles  for 
Educational  Institutions. 

DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-88  and  the  incorporation  of  its 
provisions  into  Circular  No.  A-21  should 
submit  their  comments  no  later  than  on 
October  31, 1991. 
ADDRESSES:  Comments  should  be 
addressed  to;  Palmer  Marcantonio, 
Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  room  10235  New  Executive 
Office  Building.  Washington,  DC  20503.    • 
FOR  FURTHER  INFORMATION  CONTACT 

Palmer  Marcantonio,  Office  of  Federal 
Financial  Management,  telephone  (202) 
395-3993.  Copies  of  (he  relevant 
circulars  are  available  at  the  address 
above. 

SUPPLEMENTARY  INFORMATION:  On 

September  19, 1991.  OMB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A- 
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88  establishes  policies  for  (a]  developing 
indirect  cost  rates,  (b)  auditing,  (c) 
correcting  system  deficiencies  and.  (d) 
resolving  questioned  costs.  All  the 
policies  contained  in  Circular  A-88  will 
be  incorporated  into  Circular  No.  A-21. 
Proposed  revisions  to  Qrcular  No.  A-21, 
including  incorporation  of  the  provisions 
of  Circular  No.  A-88.  will  be  published 
for  public  comment  on  or  about  May  31. 
1992.  The  provisions  of  Circular  A-88 
will  remain  in  effect  until  the  final 
publication  of  Circular  No.  A-21. 

Direction  and  Control  of  Litigatioii 

agency:  OHice  of  Management  and 

Budget.  Executive  Office  of  the 

President. 

ACTKMl:  Notice  of  Rescission  of  0MB 

Circular  No.  A-99. 

SUMMARY:  Notice  is  hereby  given  that 
the  OfBce  of  Management  and  Budget 
(0MB)  Intends  to  rescind  Circular  No. 
A-99,  Direction  and  Control  of 
Litigation,  on  November  15, 1991.  except 
as  provided  below.  Certain  of  the 
provisions  contained  in  Circular  No.  A- 
99  will  be  incorporated  into  Circular  No. 
A-19,  Legislative  Coordination  and 
Clearance. 

DATES:  Persons  who  wish  to  conmient 
on  the  proposed  rescission  of  Circular 
No.  A-99  and  the  incorporation  of 
certain  of  its  provisions  into  Circular 
Na  A-19  should  submit  their  comments 
no  later  than  on  October  31. 1991. 
AOORCSS:  Comments  should  be 
addressed  to:  Bernard  H.  Martin. 
Assistant  Director  for  Legislative 
Reference.  Office  of  Management  and 
Budget  room  7202  New  Executive  OfQce 
Building.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 

Bernard  H.  Martin,  Legislative  Reference 
Division,  telephone  (202)  395-4864. 
Copies  of  the  relevant  circulars  are 
available  at  Ihe  address  above. 
SUPPLEMENTARY  INFORMATION:  On 

September  19, 1991. 0MB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A- 
99  establishes  guidelines  for  legislation 
covering  the  direction  and  control  of 
litigation  before  the  courts  on  behalf  of 
departments  and  agencies.  Circular  No. 
A-99  would  be  eliminated  as  a  separate 
circular  and  its  provisions  included  in 
Circular  No.  A-19.  a  comprehensive 
circular  addressing  legislative  clearance. 
The  guidelines  contained  in  section  2  of 
Circular  No.  A-99  would  be 
incorporated  into  Circular  No.  A-19.  and 
all  other  provisions  of  Qrcular  Na  A-99 
would  be  rescinded.  Proposed  revisions 
to  Qrcular  No.  A-ig,-includiag 


incorporation  of  Circular  No.  A-99.  will 
be  published  for  public  comment  on  or 
about  February  1. 1992.  Section  2  will 
remain  in  effect  until  Hnal  publication  of 
a  revised  Circular  No.  A-19. 

Evaluating  Leases  of  Capital  Assets 

agency:  OfTice  of  Management  and 
Budget,  Executive  Office  of  the 
President 

action:  Notice  of  Rescission  of  0MB 
Circular  No.  A-104. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Management  and  Budget 
(OMB)  intends  to  rescind  Circular  No, 
A-104.  On  November  15, 1991,  except  as 
provided  below.  Certain  of  the 
provisions  contained  in  Qrcular  No.  A- 
104  will  be  incorporated  into  Circular 
No.  A-11.  Preparation  and  Submission 
of  Budget  Estimates. 

DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-104  and  the  incorporation  of 
certain  of  its  provisions  into  Circidar 
No.  A-11  should  submit  their  comments 
no  later  than  on  October  31, 1991. 

ADORCSS:  Conunents  should  be 
addressed  to:  Robert  B.  Anderson. 
Office  of  Management  and  Budget  room 
9002  New  Executive  Office  Building. 
Washington.  DC  20503. 

PON  PwrTMOi  mpomuTiON  contact: 
Robert  B.  Anderson,  telephone  (202) 
395-3381.  Copies  of  the  relevant 
circulars  are  available  at  the  address 
above. 

supplementary  information:  On 

September  19, 1991,  OMB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A- 
104  prescribes  a  method  for  agencies  to 
use  in  conducting  economic  analysis  in 
determining  whether  to  lease  or 
purchase  a  capital  asset.  Parts  4,  5,  6 
paragraph  2.g  of  Appendix  A,  and 
Appendix  B  of  the  circular  would  be 
incorporated  into  Circular  No.  A-11,  and 
all  other  provisions  of  Circular  No.  A- 
104  will  be  rescinded.  These  provisions 
of  Circular  No.  A-104  compliment  the 
provisions  of  the  Budget  Enforcement 
Act  of  1990  dealing  with  capital  leases. 
Instructions  regarding  these  BEA 
provisions  would  be  included  in  Qrcular 
No.  A-11.  Proposed  revisions  to  Circular 
No.  A-11,  including  incorporation  of 
Circular  No.  A-104.  are  anticipated  in 
July  1991.  These  provisions  of  Qrcular 
No.  A-104  will  remain  in  effect  until 
final  publication  of  a  revised  Circular 
No.  A-19. 


Audiovisual  Activities 

AGENCY:  Office  of  Management  and 
Budget  Executive  Office  of  the 
President 

ACnON:  Notice  of  Rescission  of  OMB 
Circular  No.  A-114, 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Management  and  Budget 
(OMB)  intends  to  rescind  Qrcular  No. 
A-114.  on  November  15, 1991,  except  as 
provided  below.  Certain  of  the 
provisions  contained  in  Circular  No.  A- 
114  will  be  incorporated  into  Circular 
No.  A-130,  Management  of  Federal 
Information  Policy. 

DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-114  and  the  incorporation  of 
certain  of  its  provisions  into  Circular 
No.  A-130  should  submit  their  comments 
no  later  than  on  October  31, 1991. 

ADDRESS:  Comments  should  be 
addressed  to:  Peter  N.  Weiss, 
Information  Policy  Branch.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  room 
3235  New  Executive  Office  Building. 
Washington.  DC  20503. 

PON  PURTHCR  INFORMATION  CONTACT 

Peter  N.  Weiss,  Information  Policy 
Branch,  telephone  (202]  395-4814.  Copies 
of  the  relevant  circulars  are  available  at 
the  address  above. 

SUPPLEMENTARY  INFORMATION:  On 

September  19. 1991.  OMB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A- 
114  established  policies  regarding 
agency  audiovisual  activities.  Circular 
No.  A-114  would  be  eliminated  as  a 
separate  circular  in  order  to  improve 
consistency  and  avoid  duplication  with 
Circular  No.  A-130,  a  comprehensive 
circular  dealing  with  information  policy. 
Specifically,  the  policies  and 
requirements  contained  in  sections  5, 
6(b)  through  6(f).  7(a).  7(b).  and  7(e) 
would  be  incorporated  into  Circular  No. 
A-130  or  other  appropriate  guidance, 
and  all  other  provisions  of  Circular  No. 
A-114  would  be  rescinded.  Proposed 
revisions  to  Circular  No.  A-130. 
including  incorporation  of  Circular  No. 
A-114.  will  be  published  for  public 
comment  on  or  about  January  31. 1992. 
These  provisions  of  Circular  No.  A-114 
will  remain  in  effect  until  final 
publication  of  a  revised  circular  No.  A- 
13a 


Federal  Productivity  and  Quality 
Improvement  in  Service  Delivery 

AOENCV:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

ACTKM:  Notice  of  Rescission  of  0MB 
Circular  No.  A-132. 

SUMMARY:  Notice  is  hereby  given  that 
the  OfHce  of  Management  and  Budget 
(OMB)  intends  to  rescind  Circular  No. 
A-132,  Federal  Productivity  and  Quality 
Improvement  in  Service  Delivery,  on 
November  15, 1991,  except  as  provided 
below. 

DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-132  should  submit  their  comments 
no  later  t|xan  October  31, 1991. 
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ADDRESSES:  Comments  should  be 
addressed  to:  Ray  Kogut,  Federal 
Personnel  Policy  Branch.  General 
Management  Division,  Office  of 
Management  and  Budget,  room  6235 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ray  Kogut,  Federal  Personnel  Policy 
Branch,  telephone  (202)  395-5017.  Copies 
of  the  relevant  circular  are  available  at 
the  address  above. 

SUPPLEMENTARY  INFORMATION:  On 

Septeniber  19, 1991,  OMB  announced  its 
intention  to  reform  the  circular  system. 
This  initiative  involves  eliminating  11 
circulars,  and  revising  20  of  the 
remaining  32  circulars.  Circular  No.  A- 
132  prescribes  detailed  quarterly,  semi- 
annual and  annual  reporting 


requirements.  Responsibility  for 
government-wide  guidance  on  total 
quality  management  was  transferred  to 
the  Office  of  Personnel  Management  in 
1990.  The  reporting  requirements  of  the 
Circular  will  be  rescinded  as  indicated 
above.  However,  the  policy  portions  of 
the  circular  will  be  rescinded  upon  the 
issuance  of  a  new  directive  expected  by 
not  later  than  November  ^.  1991. 

Technical  guidance  on  total  quality 
management  and  productivity 
improvement  is  provided  by  the  Office 
of  Personnel  Management's  Federal 
Quality  Institute.  For  information, 
contact  the  Federal  Quality  Institute  at 
P.O.  Box  99,  Washington,  DC  20044- 
0099,  or  call  (202)  376-3747. 
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DbPARTMENT  OF  TRANSPORTATION 

Researcti  and  Spectal  Programs 
Administration 

49  CFR  Part  171 

(Docket  Nos.  HM-181  and  HM-142A; 

Amendment  No.  171-111] 

RIN  2137-AA01  and  2137-AB56 

Infectious  Sul>stances  (Etlologic 
Agents);  Revisions  to  Transitional 
Provisions 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule;  partial  response  to 
petition  for  reconsideration. 

SUMMARY:  This  amendment  extends  the 
transition  provisions  in  49  CFR  171.14 
concerning  the  regulations  for  the 
transportation  of  infectious  substances 
(etiologic  agents),  which  were  published 
under  Docket  No.  HM-142A  (56  FR  197, 
January  3, 1991,  and  which  was 
incorporated  into  Docket  HM-181  in  a 
final  rule  published  September  18, 1991 
(56  FR  47158).  The  September  18, 1991. 
final  rule  extended  the  effective  date  for 
certain  quantities  of  infectious 
substances,  partially  in  response  to  a 
petition  for  reconsideration.  This  further 
revision  to  the  transition  provisions  in 
§  171.14  is  necessary  because  RSPA 
anticipates  issuing  a  further  response  to 
the  petition  for  reconsideration  in  a 
forthcoming  corrections  document.  This 
amendment  also  makes  a  minor 
technical  correction  to  S  171.14(b)(4)(ii). 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Eileen  Edmonson,  Office  of  Hazardous 
Materials  Standards,  Research  and 
Special  Programs  Administration,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590-0001,  telephone:  (202)  366-4488. 
SUPPLEMENTARY  INFORMATION:  The 
definition  and  packaging  provisions  for 
infectious  substances  (etiologic  agents) 
were  issued  in  a  final  rule  under  Docket 
HM-142A  (56  FR  197.  January  3, 1991), 
entitled  "Etiologic  Agents."  The  final 
rule  issued  under  Docket  HM-181 
(published  December  21, 1990.  55  FR 
52402)  expanded  the  provisions  issued 
under  Docket  HM-142A  and  authorized 
the  term  "infectious  substances"  as 
synonymous  with  the  term  "etiologic 
agents."  Although  the  final  rule  under 
Docket  HM-142A  was  published 
subsequent  to  the  final  rule  under  HM- 
181,  the  intent  of  Docket  HM-142A  was 
to  provide  interim  provisions  for  the 
transportation  of  infectious  substances 
(etiologic  agents)  until  the  October  1, 
1991  effective  data  under  Docket  HM- 
181. 


RSPA  received  a  petition  for 
reconsideration  of  Docket  HM-142A 
from  the  National  Solid  Wastes 
Management  Association  that  raised 
several  issues  concerning  the  potential 
impact  of  the  final  rule  on  the  waste 
management  industry.  RSPA  delayed 
the  effective  date  of  the  final  rule  to 
September  30, 1991  (56  FR  7312),  to 
provide  more  time  to  evaluate  the 
petition. 

Because  RSPA  intended  that  the 
provisions  of  Docket  HM-181  supersede 
those  in  Docket  HM-142A.  RSPA 
incorporated  Docket  HM-142A  into 
Docket  HM-181  on  September  18, 1991, 
and  extended  the  effective  date  for 
cultives  of  infectious  substances 
(etiologic  agents)  of  50  ml  or  less  total 
quantity  per  package  from  October  1, 
1991,  to  October  1, 1992.  For  infectious 
substances  not  meeting  that  exception 
the  effective  date  remained  October  1, 

1991.  At  that  time,  RSPA  anticipated 
that  the  correction  document  for  HM- 
181  would  be  issued  in  the  near  future. 
Unfortimately,  due  to  the  complexity 
and  length  of  the  corrections  document, 
it  will  not  be  possible  to  publish  it  by 
October  1, 1991. 

Therefore,  RSPA  is  revising  the 
transitional  provisions  for  all  infectious 
substances  to  extend  the  effective  date 
for  hazard  communication  (shipping 
papers,  marking,  and  labeling)  and 
classification  requirements  to  October  1, 

1992.  In  addition,  a  minor  technical 
correction  is  made  in  S  171.14(b)(4)(ii). 

Administradve  Notices 

A.  Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  the  criteria  specified  in  section 
1(b)  of  Executive  Order  12291  and  is 
determined  not  to  be  a  major  rule. 
However,  it  is  a  significant  rule  under 
the  regulatory  procedures  of  the 
Department  of  Transportation  (44  FR 
11034).  This  rule  does  not  require  a 
Regulatory  Impact  Analysis,  or  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C,  4321  et  seq.)  This  final  rule 
does  not  impose  additional  requirements 
cmd  has  the  net  result  of  reducing  costs 
imposed  under  the  final  rule  published 
in  the  Federal  Register  on  December  21, 
1990,  without  reducing  safety  (55  FR 
62402).  The  original  regulatory 
evaluation  of  the  final  rule  was  not 
modified  because  the  changes  made 
under  this  rule  will  result  in  minimal 
economic  impact  on  industry. 

B.  Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612 
("Federalism").  It  has  no  substantial 


direct  effect  on  the  States,  on  the  current 
Federal-State  relationship,  or  the  currf>nt 
distribution  of  power  and 
responsibilities  among  levels  of 
government.  Thus,  this  final  rule 
contains  no  pohcies  that  have 
Federalism  implications,  as  defined  in 
Executive  Order  12612,  and  no 
Federalism  Assessment  is  required. 

C  Impact  on  Small  Entities 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  to  be  affected  by  this  rule,  I  certify 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  regulatory  fiexibility  analysis  is 
available  for  review  in  the  docket. 

D.  Paperwork  Reduction  Act 

This  amendment  imposes  no  changes 
to  the  information  collection  and 
recordkeeping  requirements  contained 
in  the  December  21. 1990  final  rule, 
which  was  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35. 

E  Regulatory  Information  Number 
(RIN) 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  on  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste. 
Imports,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  171,  is  amended  as  follows: 

PART  171-GENERAL  INFORMATION, 
REGULATIONS  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1802. 1803. 1804. 
1805, 1808, 1818;  49  CFR  part  1. 

2.  Section  171.14  is  amended  by 
removing  paragraph  (b)(l)(iii)  and 
revising  paragraphs  (b)(2)(ii)  and 
(b)(4)(ii)  to  read  as  follows: 

#  171.14    Transitional  provisions  for 
ImptanMnllng  rw^ulranMnts  based  on  ttM 
tiH  naconwnendattons. 


(b) 
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(2)  *  •  * 

(ii)  For  infectious  substances  (etiblogic 
agents);  the  hazard  classiflcation 
procedures  as  set  forth  in  S  173.134  of 
this  subchapter  and  hazard 
communication  requirements  (I.e., 
shipping  papers,  emergency  response 
information,  package  markings,  and 
labeling)  as  set  forth  in  part  172  of  this 
subchapter. 


(4)  *  *  • 

(ii)  Package  manufacturing  and 
marking  requirements  under  the 
provisions  of  subpart  B  of  173.  and  parts 
178  and  179  of  this  subchapter.  (DOT 
specification  packagings  removed  from 
part  178  of  this  subchapter  by  the 
December  21. 1990.  rule  may  no  longer 
be  manufactured). 


iMued  in  Washingtoa  DC  on  September  30. 
1991  under  authority  delegated  in  49  CFR  part 
1. 

Travis  P.  Dungan, 

Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  91-23791  Filed  9-30-91: 12:15  pm] 
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Title 

The  President 


Presidential  Documents 


Executive  Order  12774  of  September  27,  1991 

Continuance  of  Certain  Federal  Advisory  Committees 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  and  in  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.).  it  is  hereby 
ordered  as  follows: 

Section  1.  Each  advisory  committee  listed  below  is  continued  until  September 
30, 1993. 

(a)  Committee  for  the  Preservation  of  the  White  House;  Executive  Order  No. 
11145,  as  amended  (Department  of  the  Interior). 

(b)  Federal  Advisory  Council  on  Occupational  Safety  and  Health;  Executive 
Order  No.  12196,  as  amended  (Department  of  Labor). 

(c)  President's  Commission  on  White  House  Fellowships;  Executive  Order 
No.  11183,  as  amended  (Office  of  Personnel  Management). 

(d)  President's  Committee  on  the  Arts  and  the  Humanities;  Executive  Order 
No.  12367,  as  amended  (National  Endowment  for  the  Arts). 

(e)  President's  Committee  on  the  International  Labor  Organization;  Execu- 
tive Order  No.  12216  (Department  of  Labor). 

(f)  President's  Committee  on  Mental  Retardation;  Executive  Order  No.  11776 
(Department  of  Health  and  Human  Services). 

(g)  President's  Committee  on  the  National  Medal  of  Science;  Executive 
Order  No.  11287,  as  amended  (National  Science  Foundation). 

(h)  President's  Council  on  Physical  Fitness  and  Sports;  Executive  Order  No. 
12345,  as  amended  (Department  of  Health  and  Human  Services). 

(i)  President's  Export  Council;  Executive  Order  No.  12131,  as  amended 
(Department  of  Commerce). 

(j)  President's  National  Security  Telecommunications  Advisory  Committee; 
Executive  Order  No.  12382,  as  amended  (Department  of  Defense). 

Sec.  2.  Notwithstanding  the  provisions  of  any  other  Executive  order,  the 
functions  of  the  President  under  the  Federal  Advisory  Committee  Act  that  are 
applicable  to  the  committees  listed  in  Section  1  of  this  order,  except  that  of 
reporting  annually  to  the  Congress,  shall  be  performed  by  the  head  of  the 
department  or  agency  designated  after  each  committee,  in  accordance  with 
the  guidelines  and  procedures  established  by  the  Administrator  of  General 
Services. 

Sec.  3.  The  following  Executive  orders  or  sections  thereof,  which  established 
committees  that  have  been  terminated  or  whose  work  has  been  completed,  are 
revoked: 

(a)  Section  3-401  of  Executive  Order  No.  12661,  as  amended  by  Executive 
Order  No.  12716,  establishing  the  National  Commission  on  Superconductivity; 
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(b)  Executive  Order  No.  12686,  as  amended  by  Executive  Order  No.  12705, 
establishing  the  President's  Commission  on  Aviation  Security  and  Terrorism; 
and 

(c)  Executive  Order  No.  12658,  as  amended  by  Executive  Order  No.  12665, 
establishing  the  President's  Commission  on  Catastrophic  Nuclear  Accidents. 

Sec.  4.  Executive  Order  No.  12692  is  superseded. 

Sec.  5.  This  order  shall  be  effective  September  30, 1991. 


[FR  Doc.  91-23839 
Filed  9-30-91:  12:57  pm) 
Billing  code  3195-Cl-M 
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CFR  ISSUANCES  1991 

January— July  1991  Editions  and  Proiected  October, 

1991  Editions 

This  Nst  sets  out  the  CFR  issuances  for  the  January— Juiy  1991 
editions  and  projects  the  publication  plans  for  the  October,  1991 
quarter.  A  projected  schedule  that  will  include  the  January,  1992 
quarter  will  appear  in  the  first  Federal  Register  issue  of  January. 

For  pricing  information  on  available  1990—1991  volumes 
conautt  ttw  CFR  ctiectdist  wtiicti  appears  every  Monday  In  ttM 
Federal  Register. 

Pricing  information  is  not  available  on  projected  issuances.  The 
weekly  CFR  checklist  and  the  nionthly  List  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles  and 
parts,  revision  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  following 
schedule: 

Titles  1—16— January  1 
Titles  17— 27— April  1 
Titles  28— 41— July  1 
Titles  42— 50— October  1 

All  volumes  listed  below  will  adhere  to  tt>ese  scheduled  revision 
dates  unless  a  notation  in  ttie  listing  indicates  a  differerrt  revision 
date  for  a  particular  volume. 

'Indicates  volume  is  stilt  in  production. 

Titles  revised  as  of  January  1, 1991  editions: 

Title 


UMI 


CFR  Index 

1-199 

200-End 

1-2 

10  Parts: 

3  (Compilation) 

0-50 

51-199 

4 

200-399  (Cover  only) 

400-499 

5  Parts: 

500-End 

1-699 

700-1199 

11 

1200-End 

12  Parts: 

6  [Reserved] 

1-199 

200-219 

7  Parts: 

220-299 

0-26 

300-499 

27-45 

500-599 

46-51 

600-End 

52 

53-209 

13 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1059 

200-1199 

1060-T119 

1200-End 

1120-1199 

1200-1499 

15  Parts: 

1500-1899 

0-299 

1900-1939 

300-799 

1940-1949 

800-End 

1950-1999 

2000-End 

16  Parts: 

0-149 

8 

150-999 

1000-End 

9  Parts: 

THIes  revised  as  ot  April  1 

1991: 

Title 

17  Parts: 

1-199 

200-239 

240-End 

18  Parts: 

1-149 
150-279 
280-399 
400-End 

19  Parts: 

1-199 
200-End 

20  Parts: 

1-399 

400-499 

500-End 

21  Parts: 

1-99 

100-169 

170-199 

200-299 

300-499 

500-599 

600-799 

800-1299 

1300-End 

22  Parts: 

1-299 
300-End 


23 

24  Parts: 

0-199 

200-499 

500-699 

700-1699 

1700-End  (Cover  only) 

25 

26Parts: 

1  (!S  1.0-1-1.60) 

1  (Si  1.61-1.169) 

1  (SS  1.170-1.300) 

1  (§51  301-1.400) 

1  (5  §1.401-1.500) 

1  (§§  1.501-1.640) 

1  (§§  1.641-1.850)  (Cover  only) 

1  (§§  1.851-1.907) 

1  (§§  1.908-1.1000) 

1  (§§  1.1001-1.1400)  (Cover 

only) 
1  (§  1.1401-End) 
2-29 
30-39 
40-49 
50-299 
300-499 

500-599  (Cover  only) 
600-End 

27  Parts: 

1-199 
200-End 


Titles  revised  as  of  July  1, 1991: 

TiUe 

29  400-End 


29  Parts: 

35 

0-99 

100-499 

36  Parts: 

500-899* 

1-199* 

900-1899 

200-End* 

1900-1910  (§§  1901.1- 

1910.999) 

37 

1910  (§§  1910.1000-End) 

1911-1925  (Cover  only) 

SSParts: 

1926 

0-17 

1927-End 

18-End* 

aOParts: 

39* 

1-199 

200-699 

40  Parts: 

700-End 

1-51 

52* 

31  Parts: 

53-60 

0-199 

61-80 

200-End 

81-85 

8o-99 

32  Parts: 

100-149 

1-189 

150-189* 

190-399 

190-259* 

400-629* 

260-299* 

630-699 

300-399 

700-799 

400-424 

800-End 

425-699  (Cover  only) 

700-789* 

33Parts: 

790-End 

1-124* 

125-199* 

41  Parts: 

200-End 

Chs.  1-100  (Cover  only) 

Oh.  101* 

34  Parts: 

Chs.  102-200 

1-299 

Cb.  201-End 

300-399 
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II 
Projected  October  1, 1991  editions: 


42  Parts: 

1-60 
61-399 
400-429 
430-End 

43  Parts: 

1-999 

1000-3999 

4000-End 

44 


45 


1-199 
200-499 
500-1199 
1200-End 

46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155 

156-165 

166-199 

aO(M99 


500-End 

Ch.  15-End 

47  Parts: 

49  Parts: 

0-19 

1-99 

20-39 

100-177  (Revision  date  to  be 

40-69 

annoooced) 

70-79 

178-199  (Revision  date  to  be 

80-End 

announced) 
200-399 

4tPartK 

400-899 

Ch.  1  (1-51) 

1000-1199 

Ch.  1  (52-99) 

1200-End 

Cti.  2  (201-251)  (Revised  as 

of 

Dec.  31,  1991) 

50  Parts: 

Ch.  2  (252-299)  (Revised  as 

of 

1-199 

Dec.  31,  1991) 

200-599 

Chs.3-6 

600-End 

Chs.7-14 

IV 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— OCTOBER  1991 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


oc 


1991 


Date  Of  FH 

POBtlCATION 

15  D*VS  AFTER 
PUSUCATION 

30  DAYS  AFTER 
PUBUCATIOt< 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PU8UCATIOW 

90  DAYS  AFTER 
Pt)B(.ICATION 

October  1 

October  16 

October  31 

November  15 

December  2 

December  30 

October  2 

October  17 

November  1 

November  18 

December  2 

December  31 

Octobers 

October  18 

November  4 

November  18 

December2 

January  2 

October  4 

October  21 

November  4 

November  18 

Decembers 

January  2 

October? 

October  22 

November  6 

November  21 

December  6 

January  6 

Octobers 

October  23 

November  7 

November  22 

December  9 

January  6 

October  9 

October  24 

November  8 

November  25 

December  9 

January  7 

October  10 

October  25 

November  12 

November  25 

December  9 
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TiUe  3— 

The  President 


[FR  Doc.  91-23013 
Filed  9-30-91;  4:44  pm] 
Billing  code  3igS-01-M 


Presidential  Determination  No.  91-53  of  September  16,  1991 

Assistance  to  Jordan  Under  Chapter  5  of  Part  II  of  the  Foreign 
Assistance  Act  of  1961  and  Section  23  of  the  Arms  Export 
Control  Act 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  section  502(c)  of  the  Dire  Emergency 
Supplemental  Appropriations  for  Consequences  of  Operation  Desert  Shield/ 
Desert  Storm.  Food  Stamps,  Unemployment  Compensation  Administration, 
Veterans  Compensation  and  Pensions,  and  other  Urgent  Needs  Act  of  1991 
(Public  Law  102-27),  I  hereby  determine  and  certify  that  furnishing  assistance 
under  chapter  5  of  part  II  of  the  Foreign  Assistance  Act  of  1961,  as  amended, 
and  under  section  23  of  the  Arms  Export  Control  Act,  to  Jordan  would  be 
beneficial  to  the  peace  process  in  the  Middle  East. 

In  addition,  by  virtue  of  the  authority  vested  in  me  by  section  586D  of  the 
Foreign  Operations,  Export  Financing,  and  Related  Programs  Appropriations 
Act,  1991  (Public  Law  101-513),  I  hereby  determine  and  certify  that  assistance 
for  Jordan  under  chapter  5  of  part  II  of  the  Foreign  Assistance  Act  of  1961,  as 
amended,  and  under  section  23  of  the  Arms  Export  Control  Act,  is  in  the 
national  interest  of  the  United  States. 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  determination 
and  to  publish  it  in  the  Federal  Register. 


Cc^ 


THE  WHITE  HOUSE.  (/ 

Washington,  September  16,  1991. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,   most 
of  which  are  keyed  to  and  codified  in 
tt>e  Code  of  Federal  Regulations,  which  i« 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tne  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Sarvlc*    II 

8  CFR  Part  245 
(INSNa1440-«1] 
RIN  1115-AC88 

Adjustment  of  Status  to  That  of 
Person  Admitted  for  Permanent 
Residence 

agency:  Immigration  and  Natiiralization 
Service,  Justice. 
action:  Filial  rule. 

SUMMANV:  This  rulemaking  amends 
those  regulations  relating  to  adjustment 
of  status  from  a  temporary  (or 
nonimmigrant)  classification  to  a 
permanent  (or  immigrant)  one.  These 
changes  facilitate  implementation  of  the 
Immigration  Act  of  1990  (IMMACT), 
Public  Law  101-649.  November  29. 1990. 
and  eliminate  provisions  relating  to 
sections  of  law  under  which  aliens  may 
no  longer  apply  for  benefits.  The 
rulemal(ing  also  simplifles  the 
adjustment  of  status  regulations  and 
improves  the  e^idency  of  the 
adjudications  program. 
EFFBCTIVE  DATE:  October  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L  Shaul.  Senior  Immigration 
Examiner.  Immigration  and 
Naturalization  Service.  425  I  Street. 
NW..  room  7122.  Washington.  DC  20538. 
telephone  (202)  514-3948. 
SUPPlfMENTARY  INFORMATION:  On 
August  9, 1991.  the  Immigration  and 
Naturalization  Service  ("Service") 
published,  at  56  FR  37864.  proposed 
regulations  to  amend  8  CFR  part  245 
which  seta  forth  eligibility, 
documentation  and  other  requirements 
for  adjustment  of  status  from  a 
nonimmigrant  to  an  immigrant  under  a 
number  of  provisions  in  the  Immigration 


and  Nationality  Act  ("the  Act")  and 
related  laws.  The  proposed  rulemaking 
would  eliminate  a  number  of  obsolete 
provisions  of  the  regulation  under  which 
aliens  were  previously  permitted  to  seek 
adjustment  of  status.  It  would  also 
discontinue  a  procedure  whereby  the 
Service  allowed  concurrent  filings  of 
petitions  for  (employment-based) 
immigrant  visa  classification  under 
section  203(b)  of  the  Act  and 
applications  for  adjustment  of  status 
under  section  245  of  the  Act  in  favor  of  a 
procedure  whereby  the  visa  petition 
would  be  filed  at  a  Service  Center  and 
(once  the  petition  was  approved)  the 
adjustment  application  would  be  filed  at 
a  local  ofTice.  The  rulemaking  does  not 
affect  the  ability  of  a  petitioner  and  an 
alien  to  Ble  simultaneously  a  family- 
based  immigrant  rise  petition  under 
either  section  201(b)(2)(A){i)  or  203(a)  of 
the  Act  and  an  adjustment  application 
under  section  245. 

The  comment  period  on  this  proposal 
extended  until  September  9. 1991.  during 
which  time  the  Service  received  a  total 
of  twelve  comments.  All  twelve 
comments  have  been  reviewed  and  the 
opinions  expressed  therein  have  been 
taken  into  account  in  drafting  the  Hnal 
rule. 

None  of  the  commenters  objected  to 
the  removal  of  the  obsolete  provisions  of 
the  regulations,  and  that  segment  of  the 
proposal  will  be  adopted  as  proposed. 

All  twelve  commenters  discussed  the 
proposal  to  eliminate  concurrent  filings, 
expressing  a  wide  variety  of  viewpoints. 
Two  commenters  felt  that  the  concurrent 
filing  program  should  not  be 
discontinued,  but  merely  suspended  for 
no  more  than  three  months  as  a 
transitional  matter  to  aHow  the  Service 
time  to  conduct  necessary  training.  "Hie 
Service  is  not  adopting  the  commenter's 
suggestion,  but  will  re-examine  the  issue 
in  a  few  months  (after  we  have  bad  time 
to  analyze  the  implementation  of  the 
new  law  and  evaluate  the  success  of  our 
training  efforts)  to  determine  whether 
the  concurrent  filing  program  should  be 
re-implemented. 

Several  commenters  were  opposed  to 
the  elimination,  feeling  that  it  would 
"only  delay  even  further  the  overall 
processing  time  for  granting  alien 
permanent  residency."  The  Service 
acknowledges  that  the  creation  of  a  two 
step  visa  petition  and  adjustment 
application  process  may  seem  like  an 
additional  bureaucratic  barrier  on  the 


surface.  However,  this  procedural 
change  is  being  adopted  because  the 
Service  believes  that  it  will  actually 
prove  to  be  more  efficient  for  both  the 
public  and  the  Service.  It  is  intended  to 
shorten  the  overall  processing  time  and 
improved  quality  because  the  Service 
Centers'  adjudicators  could  more 
efficiently  make  visa  petition 
determinations  given  their  enhanced 
knowledge  of  employment  based 
immigration  issues. 

Other  commenters  felt  that  the 
proposal  would  increase  overall 
processing  time,  but  recognized  that  the 
visa  petitions  would  be  processed  more 
expeditiously  at  the  Service  Centers. 
One  commenter  suggested  that  the 
Service  should  continue  to  allow 
concurrent  filings,  but  require  that  both 
the  visa  petition  and  the  adjustment 
application  be  filed  at  the  Service 
Center,  with  only  a  portion  of  the 
adjustment  applications  being  referred 
to  local  offices  for  interview.  Under  this 
commenter's  proposal  all  the  visa 
petitions  and  those  adjustment 
applications  not  selected  for  interview 
would  be  adjudicated  at  the  Service 
Center.  Although  the  Service  has  had  a 
similar  proposal  under  consideration  for 
some  time,  it  is  still  undergoing  study 
and  we  are  not  yet  prepaned  to 
implement  it. 

Additional  commenters  saw  merit  in 
the  proposal,  but  only  if  certain 
procedural  problems  relating  to  local 
office  operations  were  also  addressed. 
Specifically,  these  commenters  seek 
clarification  regarding  procedures  for 
obtaining  petitions  which  has  been  sent 
to  consulates  outside  the  United  States, 
submission  of  dociunentation  required 
to  apply  for  adjustmenL  and  obtaining 
employment  authorization.  The  Service 
is  already  addressing  these  issues 
through  non-regulatory  channels, 
including  redesign  of  forms  and 
instructions. 

One  commenter  was  concerned  that 
elimination  of  the  concurrent  filing 
provision  would  result  in  no  visa 
petitions  being  subjected  to  the  more 
intense  scrutiny  possible  through  a 
personal  interview  and  that  it  would 
"cause  the  expertise  that  currently 
exists  at  district  offices  to  be  lost  by  not 
being  used  and  by  attrition." 
Furthermore,  this  commenter  took  issues 
with  the  implication  that  a  higher 
standard  of  quality  was  maintained  at 
Service  Centers  than  at  local  offices. 
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The  Service  has  never  implied  that  its 
employees  and  managers  at  local  offices 
are  any  less  dedicated  or  capable  than 
those  at  the  Service  Centers,  merely  that 
due  to  enhanced  automation  and  certain 
other  factors  the  Service  Centers  were 
able  to  take  advantage  of  economies  of 
scale  and  produce  a  quality  adjudication 
product  more  efficiently.  On  the  other 
hand,  it  is  recognized  that  certain 
functions  are  beyond  the  scope  of 
Service  Centers  (e.g.,  conducting 
personal  interviews  and  detecting 
certain  local  fraud  patterns)  and  are 
best  handled  in  a  local  office 
environment.  For  this  reason,  it  is 
anticipated  that  employment-based  visa 
petitions  requiring  interview  will 
continue  to  be  sent  to  local  offices,  and 
that  local  offices  will  provide  Service 
Centers  with  intelligence  information 
necessary  for  determining  problem 
cases. 

A  number  of  commenters  were 
concerned  about  the  issuance  of 
employment  authorization  to  aliens 
between  the  filing  of  the  visa  petition 
and  the  filing  of  the  adjustment 
application.  These'tommenters  correcUy 
understand  that  the  issuance  of 
employment  authorization  ensues  only 
at  the  point  that  the  alien  has  filed  an 
adjustment  application,  not  when  the 
visa  petition  is  filed.  As  such,  the 
existing  procedures  created  a  number  of 
potential  problems,  especially  in  cases 
where  the  visa  petition  was 
subsequently  denied.  The  current 
regulations  provide  that  "(i)f  a  visa 
would  be  immediately  available  upon 
approval  of  a  visa  petition,  the 
application  will  not  be  considered 
properly  filed  unless  such  petition  has 
first  been  approved."  Accordingly,  the 
existing  practice  of  issuing  employment 
authorization  prior  to  the  approval  of 
the  visa  petition  was  questionable,  at 
best.  On  the  other  hand,  since  most 
employment-based  adjustment 
applicants  are  maintaining  their  status 
in  a  nonimmigrant  classification  which 
authorizes  employment,  the  Service 
believes  that  the  adverse  effect  of  this 
change  on  the  general  public  will  be 
minimal.  (Contrary  to  the  opinion  of  one 
commenter,  the  mere  filing  of  a  visa 
petition  on  behalf  of  an  alien  in 
nonimmigrant  status  does  not  result  in 
that  alien  being  considered  to  be  out  of 
status.) 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  not  a 
major  rule  as  defined  in  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 


Federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 
The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  The  clearance  number 
for  this  collection  is  contained  in  8  CFR 
299.5. 

Lists  of  Subjects  in  B  CFR  Part  245 

Aliens,  Employment.  Health  care. 
Immigration.  Passports  and  visas. 

Accordingly,  part  245  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

1.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1151. 1154, 
1182, 1186a,  1255,  and  1257;  8  CFR  part  2. 

§  245.1    [Amended] 

2.  Section  245.1  is  amended  in 
paragraph  (b)(8)  by  removing  the  word 
"Any"  and  adding  in  its  place  the  words 
"Except  for  an  alien  who  is  applying  for 
residence  under  the  provisions  of 
section  133  of  the  Immigration  Act  of 
1990,  any". 

§  245.1    [Amended] 

3.  Section  245.1  is  amended  in 
paragraph  (b)(10)  by  revising  the 
reference  to  "203(a)(1)  through  203(a)(6)" 
to  read  "203(a)  or  203(b)". 

§245.1    [Amended] 

4.  Section  245.1  is  amended  in 
paragraph  (b)(12)  by  adding  "or  216A" 
after  the  citation  "section  216". 

5.  Section  245.1  is  amended  by: 

a.  Revising  paragraph  (d)(1); 

b.  Removing  paragraph  (d)(2); 

c.  Redesignating  paragraph  (d)(3)  as 
paragraph  (d)(2); 

d.  Revising  paragraph  (f); 

e.  Removing  paragraph  (g); 

f.  Redesignating  paragraph  (h)  as 
paragraph  (g)  and  revising  it  to  read  as 
follows: 

S  245.1    Eligibility. 

***** 

(d)*  *  * 

(1)  Alien  medical  graduates.  Any 
alien  who  is  a  medical  graduate 
qualified  for  special  immigrant 
classification  under  section 
101(a)(27)(H)  of  the  Act  and  is  the 
beneficiary  of  an  approved  petition  as 
required  under  section  204(a](l)(E)(i)  of 
the  Act  is  eligible  for  adjustment  of 
status.  An  accompanying  spouse  and 


children  also  may  apply  for  adjustment 
of  status  under  this  section.  Temporary 
absences  from  the  United  States  for  30 
days  or  less,  during  which  the  applicant 
was  practicing  or  studying  medicine,  do 
not  interrupt  the  continuous  presence 
requirement.  Temporary  absences 
authorized  under  the  Service's  advance 
parole  procedures  will  not  be 
considered  interruptive  of  continuous 
presence  when  the  alien  applies  for 
adjustment  of  status. 
***** 

[[)  Availability  of  immigrant  visas 
under  section  245  and  priority  dates — 
(1)  Availability  of  immigrant  visas 
under  section  245.  An  alien  is  ineligible 
for  the  benefits  of  section  245  of  the  Act 
unless  an  immigrant  visa  is  immediately 
available  to  him  or  her  at  the  time  the 
application  is  filed.  If  the  applicant  is  a 
preference  alien,  the  current  Department 
of  State  Visa  Office  Bulletin  on 
Availability  of  Immigrant  Visa  Numbers 
will  be  consulted  to  determine  whether 
an  immigrant  visa  is  immediately 
available.  An  immigrant  visa  is 
considered  available  for  accepting  and 
processing  the  application  Form  1-485  if 
the  preference  category  applicant  has  a 
priority  date  on  the  waiting  list  which  is 
not  later  than  the  date  shown  in  the 
Bulletin  (or  the  Bulletin  shows  that 
numbers  for  visa  applicants  in  his  or  her 
category  are  current),  and  (if  the 
applicant  is  seeking  status  pursuant  to 
section  203(b)  of  the  Act)  the  applicant 
presents  evidence  that  the  appropriate 
petition  filed  on  his  or  her  behalf  has 
been  approved.  An  immigrant  visa  is 
also  considered  immediately  available  if 
the  applicant  establishes  eligibility  for 
the  benefits  of  Public  Law  101-238. 
Information  concerning  the  immediate 
availability  of  an  immigrant  visa  may  be 
obtained  at  any  Service  office. 

(2)  Priority  dates.  The  priority  date  of 
an  applicant  who  is  seeking  the 
allotment  of  an  immigrant  visa  number 
under  one  of  the  preference  classes 
specified  in  section  203(a)  or  203(b)  of 
the  Act  by  virtue  of  a  valid  visa  petition 
approved  in  his  or  her  behalf  shall  be 
fixed  by  the  date  on  which  such 
approved  petition  was  filed. 

(g)  Conditional  basis  of  status. 
Whenever  an  alien  spouse  (as  defined  in 
section  216(g)(1)  of  the  Act),  an  alien  son 
or  daughter  (as  defined  in  section 
216(g)(2)  of  the  Act),  an  alien 
entrepreneur  (as  defined  in  section 
216A(f)(l)  of  the  Act),  or  an  alien  spouse 
or  child  (as  defined  in  section  216A(f)(2) 
of  the  Act)  is  granted  adjustment  of 
status  to  that  of  lawful  permanent 
residence,  the  alien  shall  be  considered 
to  have  obtained  such  status  on  a 
conditional  basis  subject  to  the 
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provisions  of  section  216  or  216A  of  the 

Act,  as  appropriate. 

S24SJ    [AmendMl] 

6.  Section  245^  is  amended  in 
paragraph  (a)(l]  by  removing  the  phrase 
"or  section  101  or  104  of  the  Act  of 
October  28. 1977."  in  the  first  and 
second  sentences. 

7.  Section  2A&2,  is  amended  by: 

ft.  Removing  paragraphs  (aK2)(i]  and 
(a)(2Hiii): 

b.  Redesignating  paragraph  (a)(2)(ii) 
as  paragraph  (aK2Ki): 

c.  Redesignating  paragraph  (a)(2)(iv) 
as  paragraph  (a)(2)(ii):  and 

d.  Revising  the  newty  redesignated 
paragraph  (a)(2)(i)  to  read  as  follows: 

§24U    Appllcstion. 
(a)  *  *  • 

(2)  —  • 

(i)  Under  section  245.  Before  an 
application  for  adjustment  of  status 
under  section  245  of  the  Act  may  be 
considered  properly  filed,  a  visa  must  be 
immediately  available.  If  a  visa  would 
be  immediately  available  upon  approval 
of  a  visa  petition,  the  application  will 
not  be  considered  properly  filed  unless 
such  petition  has  first  been  approved.  If 
an  immediate  relative  petition  filed  for 
classification  under  section 
201(b)(2)(AKi)  (rf  the  Act  or  a  preference 
petition  filed  for  classification  under 
section  203(a]  of  the  Act  is  submitted 
simultaneously  with  the  adjustment 
application,  the  adjustment  apphcation 
shall  be  retained  for  processing  only  if 
approval  of  the  visa  petition  would 
make  a  visa  immediately  available  at 
the  time  of  fihng  the  adjustment 
application.  If  the  visa  petition  is 
subsequently  approved,  the  date  of  filing 
the  adjustment  application  shall  be 
deemed  to  be  the  date  on  which  the 
accompanying  petition  was  filed. 
•        •        •        •        • 

8.  Section  245.2  is  amended  in 
paragraph  (a)(3Hi)  by  removing  the 
phrase  "the  Act  of  October  28, 1977."  in 
the  first  sentence,  by  removing 
paragraph  (a)(3)(iii),  and  by 
redesignating  paragraph  (a)(3Xiv)  as 
paragraph  (a)(3){iii). 

S  245,2    (Amendadl 

9.  Section  245.2  is  amended  by 
removing  paragraph  (aH4Kiii)  and 
redesignating  paragraph  (aK4](iv)  as 
paragraph  (a](4](iii]. 

$245,2    [AnMmtod] 

10.  Section  245.2  is  amended  by 
remov-.ng  paragraph  (a)(5)(Hi)  and 
redesignating  paragraph  (a](5)(iv]  as 
paragraph  (a)(5)(iii). 


$245,2    [AoMndatfl 

11.  Section  245.2  is  amended  by 
removing  paragraphs  (b)  and  (e)  and  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c),  respectively. 

$245.4    [Rwnovttfl 

12.  Section  2454  is  removed, 

$245.5    [Ramovtdl 

13.  Section  245.S  is  removed. 

$245,6    [Removed] 

14.  Section  245.6  is  removed. 

$245,7    [Red— Igwfd  ae  $  »45,41 

15.  Section  245.7  is  redesignated  as 
S  245.4. 

$245 J    [RemilBHSliCi  aa  j  245.5] 

16.  Section  245.8  is  redesignated  as 
S  245.5  and  revised  to  read  as  follows: 

$245,5    Medical  eiaminalioa. 

Pursuant  to  section  234  of  the  Act  an 
applicant  for  adjustment  oi  status  shall 
be  required  to  have  a  medical 
examination  by  a  designated  civil 
surgeon,  whose  report  setting  forth  the 
findings  of  the  mental  and  physical 
condition  of  the  applicant  shall  be 
incorporated  info  the  record.  A  medical 
examination  shall  not  be  required  of  an 
applicant  for  adjustment  of  status  who 
entered  the  United  States  as  a  non- 
immigrant fiance  or  fiancee  of  a  United 
States  citizen  as  defined  in  section 
101(a)(15)(K]  of  the  Act  pursuant  to 
S  214.2(k)  of  this  chapter  if  the  applicant 
was  medically  examined  prior  ta  and  as 
a  OHiditioo  of.  ^bm  issuance  of  the 
nonimmigrant  visa;  provided  that  the 
medical  examination  most  have 
occurred  not  more  than  one  year  prior  to 
the  date  of  application  for  adjustment  of 
status.  Any  applicant  certified  under 
paragraphs  (l)(Al(ii)  or  (l)(A)(iii)  of 
section  212(a)  of  the  Act  may  appeal  to  a 
Board  of  Medical  Officers  of  the  U.S. 
Public  Health  Service  as  provided  in 
section  234  of  the  Act  and  part  235  of 
this  chapter. 

S  245,9    [Redeslgnatwl  as  S  245.6  and 
Amended] 

17.  Section  245.9  is  redesignated  as 
9  245.6  and  amended  by  revising  the 
term  "is  filed"  to  read  "was  filed"  in  the 
second  sentence. 


$245,10    [Redeatgnated  as  $  245.7] 

18.  Section  245.10  is  redesignated  as 
S  245.7, 

Dated:  Sepiembv  2a  IWl. 
GioeMcNan). 

Commissioner.  Immigration  ood 
NaturolizaUon  Sentiea. 
(FR  Doc  91-23864  POcii  9-W^n.  3M  pm) 

BtLLINa  COOE  44ia-f»« 


SMALL  BUSINESS  AOMttCISTRATION 

13  CFR  Part  121 

Small  Business  Size  Ragtitations; 
Wahrer  of  tha  Nonnnaniilacturar  Rule 

agency:  Small  Business  Administration. 

ACTION:  Notice  to  waive  the 
"Nonmanufacturer  Rule"  for  large 
cranes,  certain  canned  food  products, 
brown  and  granulated  sugar,  and  small 
paper  bags. 


;  This  notice  advises  the  public 
that  the  Small  Business  Administration 
(SEA)  is  establishing  a  waiver  of  the 
"Nonmanufacturer  Rule"  for  the  classes 
of  products  listed  below.  These  classes 
of  products  are  being  granted  waivers 
because  no  small  business  manufacturer 
or  processor  is  available  to  participate 
in  the  Federal  procurement  market  The 
effect  of  a  waiver  is  to  allow  an 
otherwise  qualified  small  business 
regular  dealer  to  supply  the  product  of 
any  domestic  manufacturer  or  processor 
on  a  Federal  supply  contract  set  aside 
for  small  business  or  awarded  through 
the  SB  A  8(a]  program. 


PSC 

Classes  of  products  Tantad  wawars. 

3810 

Cranes  (graatar  than  tS  tea  ca(»ctty>. 

8905. ._.. 

Tuna,  canned. 

8915 

8915 

Pineappta  tfces  and  tdWts.  cafwtad 

8915 

Citrus  sactKXts.  carmad. 

8915 

Pir>eapple  iuice,  canr>ed. 

8925 

Granulated  sugar 

8925 

Brown  sugar. 

9310 

Paper  t>ags  (smal  hardwara  t)pa). 



EFFECnvf  DATE:  October  2, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

James  Fairbaim.  Industrial  Specialist 
phone  (202)  205-6465. 

SUPPLEMENTARY  INFOMtATIOM:  On 

November  15. 1988.  PubUc  Law  100-656 
incorporated  into  the  Small  Business 
Act  the  existing  SEA  policy  that 
recipients  of  contracts  set  aside  for 
small  business  or  the  SBA  8(a)  Program 
shall  provide  the  products  of  small 
business  manufacturers  or  processors. 
The  requirement  is  commonly  known  as 
the  "Nonmanufacturer  Rule".  The  SBA 
regulations  imposing  this  requirement 
are  found  in  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
also  provided  for  waiver  of  this 
requirement  by  SBA  for  any  "class  of 
products"  for  which  there  are  no  small 
business  manufacturers  or  processors  in 
the  Federal  market.  Section  210  of  Public 
Law  101-574  subsequently  amended  the 
language  to  allow  for  waivers  of  classes 
of  products  where  there  are  no  small 
business  manufacturers  or  processors 
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"available  to  participate  in  the  Federal 
procurement  market."  (emphasis  added). 
A  class  of  products  is  considered  to  be  a 
particular  Product  and  Service  Code 
(PSC)  under  the  Federal  Procurement 
Data  System  or  an  SBA  recognized 
product  line  within  a  PSC.  To  be 
considered  available  to  participate  in 
the  Federal  procurement  market,  a  small 
business  must  have  been  awarded  a 
contract  by  the  Federal  government  to 
supply  that  particular  class  of  products, 
either  directly  or  through  a  dealer,  or 
offered  on  a  solicitation  within  the  past 
two  years  from  the  date  of  request  for 
waiver.  SBA  has  been  requested  to  issue 
a  waiver  for  each  of  the  classes  of 
products  listed  above  because  of  an 
apparent  lack  of  any  small  business 
manufacturers  or  processors  of  them 
available  to  participate  in  the  Federal 
procurement  market.  SBA  searched  its 
Procurement  Automated  Source  System 
(PASS)  for  small  business 
manufacturers  or  processors.  No  small 
business  manufacturers  or  processors 
were  identified  as  available  to 
participate  in  the  Federal  procurement 
market.  We  then  published  a  notice  to 
the  public  in  the  Federal  Register  on 
August  19. 1991  (56  FR  41057)  stating  our 
intention  to  grant  waivers  for  these 
classes  of  products  unless  sources  were 
found.  The  notice  described  the  legal 
provisions  for  a  waiver,  how  SBA 
defines  the  market,  and  requested 
information  on  small  business 
manufacturers  or  processors  available 
to  participate  in  the  Federal 
procurement  market. 

We  received  no  new  information  as  a 
result  of  this  notice.  These  waivers  are 
thus  granted  pursuant  to  statutory 
authority  under  section  210  of  Public 
Law  101-574.  A  waiver  for  a  designated 
class  of  products  is  for  an  indefinite 
period,  but  is  subject  to  an  annual 
review  or  upon  receipt  of  information 
indicating  that  the  conditions  required 
for  a  waiver  no  longer  exist.  If  SBA 
determines  that  the  conditions  required 
for  a  waiver  no  longer  exist,  the  waiver 
will  be  terminated.  That  termination  will 
be  published  in  the  Federal  Register. 
Robert  ].  MotTut, 
Chairman,  Size  Policy  Board. 
|FR  Doc.  91-23651  Filed  10-1-91;  8:45  am] 

BtLUNG  CODE  (02S-01-«I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  91-ANM-12] 

Establishment  of  Additional  Control 
Area:  Schioredt.  WY 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  action  establishes 
controlled  airspace  at  Schioredt, 
Wyoming.  There  has  been  an  increase  in 
the  number  of  general  aviation  and  air 
taxi  flights  between  Spearfish,  South 
Dakota  and  Gillette,  Wyoming.  This 
action  will  permit  direct  routing  of 
aircraft  and  enable  air  traffic  control  to 
provide  instrument  clearance  to  aircraft 
in  controlled  airspace. 

EFFECTIVE  DATE:  0901  u.t.c,  November 
14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L  Brown,  ANM-535, 1601  Lind 
Avenue  SW..  Renton,  Washington 
98055-4056,  Telephone:  (206)  227-2535. 

SUPf>l£MENTARY  INFORMATION: 

History 

On  July  19, 1991,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
controlled  airspace  at  Schioredt, 
Wyoming  (56  FR  33217).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Accordingly, 
the  control  area  is  adopted  as  proposed, 
except  for  a  change  to  reflect  the  correct 
coordinates  of  the  Gillette  VOR,  which 
were  incorrectly  published  in  the  NPRM. 
Section  71.163  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  740G.6G  dated  September  4, 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  controlled  airspace  at 
Schioredt,  Wyoming.  There  has  been  an 
increase  in  the  number  of  general 
aviation  and  air  taxi  flights  between 
Spearfish.  South  Dakota  and  Gillette, 
Wyoming.  This  action  will  permit  direct 
routing  of  aircraft  and  enable  air  traffic 
control  to  provide  instrument  clearances 
to  aircraft  in  a  controlled  airspace 
environment  throughout  the  entire  flight. 
This  will  improve  the  flow  of  traffic 
reduce  operating  costs  and  fuel 


consumption  to  the  public,  and  reduce 
controller  work  load. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  App.  1348(a).  1354(a). 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

2.  Section  71.163  is  amended  ias 
follows: 

§71.163    [Amended] 
Sciiloredt,  Wyoming  (New] 

That  airspace  extending  upward  from  8.000 
feet  MSL  bounded  on  the  east  by  an  arc  of  a 
S3  mile-radius  of  the  Ellsworth  Air  Force 
Base.  South  Dakota,  (lat.  44°08'4S"  N.  long. 
103*0615"  W),  on  the  southwest  by  the  north 
edge  of  V-66.  and  on  the  northwest  by  a  line 
5.3  miles  north  of  and  parallel  to  the  Gillette 
VOR  (lat.  44°20'52"  N,  long.  105°32'35  '  W) 
082*  radial. 

Issued  in  Seattle.  Washington  on 
September  16. 1991. 
Temple  H.  Johnson,  Jr., 
Manager,  Air  Traffic  Division. 
(FR  Doc.  91-23662  Filed  10-1-91;  8:45  am] 

BILUNO  CODE  4t1»-1S-4l 
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14  CFR  Part  71 

[Alrspac*  Docket  No.  91-ANM-10] 

Establishment  of  Additional  Control 
Area;  Sun  River,  OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  a 
transition  area  to  provide  controlled 
airspace  for  a  new  VHF  Omnidirectional 
Range/Distance  Measuring  Equipment 
(VOR/DME)  approach  to  the  Sun  River 
Airport,  Sun  River,  Oregon.  The 
transition  area  will  segregate  aircraft 
operating  under  visual  flight  rules  (VFR) 
form  those  operating  under  instrument 
flight  rules  (IFR).  The  area  will  be 
depicted  on  aeronautical  charts  to 
provide  references  for  pilots. 
EFFECTIVE  date:  0901  u.t.c,  November 
14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  L  Brown,  ANM-535. 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055^1056,  telephone:  (206)  227-2535. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  26, 1991,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
controlled  airspace  at  Sun  River,  Oregon 
(56  FR  34155).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Accordingly,  the  control 
area  is  adopted  as  proposed,  except  for 
a  change  to  reflect  the  correct 
coordinates  of  the  Sun  River  Airport. 
Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  controlled  airspace  for  the 
new  VHF  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  approach  to  the  Sun  River 
Airport,  Sun  River,  Oregon.  The 
transition  area  will  segregate  aircraft 
operating  under  visual  flight  rules  (VFR) 
from  those  operating  under  instrument 
flight  rules  (IFR).  The  area  will  be 
depicted  on  aeronautical  charts  to 
provide  references  for  pilots. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows; 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  1354(a). 
ISia.  Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

2.  Section  71.181  is  amended  as 
follows: 

Sun  River,  Oregon  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Sun  River,  Oregon,  Airport  (lat. 
43*52'36"  N.  long.  121°27'06"  W),  and  within  4 
miles  each  side  of  the  Redmond,  Oregon 
VORTAC  (lat.  44*15'11"  N,  long.  121'18'09" 
W]  197*  radial  extending  from  the  7-mile 
radius  to  10  miles  north  of  the  Sun  River 
Airport. 

Issued  in  Seattle,  Washington  on 
September  18, 1991. 
Temple  H.  Johnson,  Jr,, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  91-23663  Filed  10-1-91;  8:45  am) 

BtLUNO  CODE  4910-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  «1-ANM-«] 

Establish  Transition  Area;  Albany,  OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  a 
transition  area  to  provide  controlled 
airspace  for  the  new  VHF 
Onmidirectional  Range  (VOR)-A 


approach  to  the  Albany  Municipal 
Airport,  Albany,  Oregor .  The  transition 
area  will  segregate  aircraft  operating 
under  visual  flight  rules  (VFR)  from 
those  operating  under  instrument  flight 
rules  (IFR).  The  area  will  be  depicted  on 
aeronautical  charts  to  provide 
references  to  pilots. 

EFFECTIVE  DATE:  0901  u.t.c^  November 

14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L  Brown.  ANM-535, 1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056,  Telephone;  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

History 

On  July  2, 1991,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
a  transition  area  at  Albany,  Oregon  (56 
FR  30354).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Accordingly,  the 
transition  area  is  adopted  as  proposed, 
except  for  a  correction  to  delete  the 
reference  to  the  Corvalis  700-foot 
transition  area,  which  does  not  exist. 
Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  controlled  airspace  at 
Albany,  Oregon  to  accommodate  a  new 
VHF  Omnidirectional  Range  (VOR)-A 
approach  to  the  Albany  Municipal 
Airport,  Albany,  Oregon.  The  transition 
area  will  segregate  aircraft  operating 
under  visual  flight  rules  (VFR)  from 
those  operating  under  instrument  flight 
rules  (IFR).  The  area  will  be  depicted  on 
aeronautical  charts  to  provide 
references  for  pilots. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
tragic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  positive  or 


49844      Federal  Register  /  Vol.  56.  No.  191  /  Wednesday.  October  2.  1991  /  Rules  and  Regulations 


negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Ust  of  Subjects  ia  14  CFR  Part  71 

Aviation  Safety,  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71}  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AmWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348(a).  1354(a). 
1510:  &cecutive  Order  10854;  4«  U.S.C.  106(g) 
(Revised  Pub.  L  97-448,  January  12. 1963):  14 
CFR  11.60. 

2.  Section  71.181  is  amended  as 
follows: 

Albany.  Oragoo.  Transition  Area  p^ew] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  witliin  a  7-inile  radius 
of  the  Albany,  Oregon  Airport  (lat.  44'38'ir' 
N,  long.  123*03*30"  W),  and  within  2  iniles 
either  side  of  the  Cowalis,  Oregon  VDR/DME 
(lat.  44*29'5»"  N,  long.  123*ir33"  W)  048* 
radial:  excluding  that  airspace  within  the 
Eugene.  Oregon.  700  foot  transition  area. 

Issued  in  Seattle,  Washington,  on 
September  16, 1991. 
Temple  H.  (ohnson,  Jr., 
Manager.  Air  Traffic  Division. 
[FR  Doc  91-23664  Filed  10-1-91;  6:45  am] 
BnjJNQ  CODE  4t10-1S-ll 


14  CFR  Part  71 

(Airapac*  Doctot  No.  91-ANM-11] 

Amendment  to  The  Dane*  Transition 
Area,  The  Dalies,  OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

auMMAWY:  This  action  amends  The 
Dalles.  Oregon  Transition  area.  This 
action  provides  controlled  airspace  for 
The  Dalles  VHF  Omnidirectional 
Range/Ehstance  Kleasuring  Equipment 
(VOR/DME}-A  approach  segment  from 
The  Dalles  VORTAC  to  MUGGZ 
intersection  which  is  presently  outside 
of  controlled  airspace. 
CFFECnvE  OATS:  0901  u.tc,  November 
14. 1991. 

FOII  PURTHER  INPOflMA'nON  CONTACT: 
Robert  L  Brown.  ANM-535.  leoi  Lind 
Aventie  S.W..  Renton,  Washington 
198055-4056,  telephone:  (206)  227-2535. 


SUPPlfMENTARY  IMFOmSATION: 

History 

On  July  29. 1991.  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71]  to  amend 
The  Dalles.  Oregon  Transition  area  (58 
FR  35838).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Accordingly,  the 
transition  area  is  adopted  as  proposed, 
except  for  a  change  to  reflect  the  correct 
coordinates  of  The  Dalles  VORTAC. 
Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  740G.6G  dated  September  4. 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
The  DaQes.  Oregon  Transition  Area. 
This  action  provides  controlled  airspace 
for  The  Dalles  VOR/DME-A  approach 
segment  from  The  Dalles  VORTAC  to 
MUGGZ  bitersection  which  is  presently 
outside  of  controlled  airspace.  This 
action  wiH  segregate  aircraft  operating 
under  visual  flight  rules  from  aircraft 
operating  imder  instrument  flight  rules. 
"ITie  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  reg'ulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "aignificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  diat  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adoption  of  Ibe  AaaendnMiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Retaliations  (14  CFR  part  71}  is 
amended,  as  fellows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  followr. 

Authority:  49  U.S.C.  App.  1348(a).  1354(a). 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.89. 

2.  Section  71.181  is  amended  as 
follows: 

The  Dalles.  Onsoo  |R«via«d] 

That  airspace  extending  upward  from  700 
feet  atwve  the  surface  within  a  5-mile  radius 
of  The  Dalles  Municipal  Airport  (lat. 
45°3707"N,  long.  t21°09'58"W),  and  that 
airspace  within  S-miles  each  side  of  The 
Dalles  VORTAC  (laL  4S°42'49"N.  long. 
121''05'59"W)  184'  radial  extending  from  The 
Dalles  VORTAC  to  17.5-mtles  south  of  the 
VORTAC  and  that  airspace  between  The 
Dalles  VORTAC  206*  radial  clockwise  to  the 
222*  radial  extending  ht>m  the  5-mile  radius 
of  the  Aiiport  to  the  11.5-mile  radius  of  the 
Airport,  and  that  airspace  5-mile  either  side 
of  the  17.3-mile  radius  of  the  VCWTAC 
between  the  121*  radial  clockwise  to  the  206* 
radial:  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  S-miles 
north  and  e-miles  south  of  The  Dalles 
VORTAC  281*  radial  and  101*  radial 
extending  from  7-mile8  west  to  14-mile8  east 
of  the  VORTAC  and  within  S-miles  north  of 
the  VORTAC  101*  radial  extending  from  14- 
miles  east  to  23-mile8  east  of  the  VORTAC 
and  that  airapace  within  a  23-mile  radius  of 
the  VORTAC  extending  clockwise  from  the 
101*  radial  to  the  272*  radial  excluding  the 
airspace  within  the  Portland,  Oregon. 
Transition  area. 

Issued  in  Seattle,  Washington,  on 
September  16. 1961. 
Temple  H.  |ohi>son,  |r.. 
Manager.  Air  Traffic  Division. 
[FR  Doc.  91-.23865  Filed  10-1-91: 8:45  amj 

aiLUNQ  OO0C  4*W-1»4I 


DEPARTMENT  OF  THE  TREASURY 
Customs  Servica 
ItCFRPvtIO 

[TJX  si-ta] 

Ellminatioa  of  Ucanse  Requirement 
for  Canadian  Petrolaum  Imports 

AQCNCV:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACnow:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  so  that  they  will 
accurately  reflect  current  law  and 
practice.  The  regulations  permit  duty 
free  importation  of  Canadian  crude 
petroleum  when  certain  conditions  are 


I 
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met.  One  of  those  conditions  is  that  the 
importation  be  done  pursuant  to  a 
license  issued  by  the  Secretary  of 
Energy.  Presidential  Proclamation  5141 
eliminated  the  need  for  such  licenses, 
however,  and  they  are  no  longer  issued 
by  the  Department  of  Energy.  Since  the 
licenses  are  not  currently  available. 
Customs  is  amending  its  regulations  to 
remove  the  requirement. 

EFFECTIVE  DATE:  October  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Joanne  Roman,  Commercial  Rulings 
Division,  202-566-5856. 

SUPPLEMENTARY  INFORMATION: 
Background 

Presidential  Proclamation  3279,  issued 
March  10, 1959,  imposed  a  requirement 
that  importers  of  crude  oil  or  unfinished 
oils  obtain  a  license  from  the 
Department  of  the  Interior.  The 
underlying  purpose  behind  the  licensing 
requirement  was  the  Hnding  that 
adjustments  to  the  levels  of  imported 
oils  were  necessary  so  that  the  imports 
would  not  threaten  the  national  security. 
When  the  Department  of  Energy  was 
created,  it  assumed  the  licensing 
functions  from  the  Department  of  the 
Interior. 

Because  this  licensing  requirement 
was  in  place  when  Customs  adopted 
regulations  governing  the  operational 
aspects  of  commercial  exchange 
agreements  between  United  States  and 
Canadian  refmers  relating  to  crude 
petroleum,  the  existence  of  an  import 
license  from  the  Secretary  of  Energy 
was  incorporated  as  one  of  the  essential 
elements  necessary  for  duty  free  entry 
of  crude  petroleum  from  Canada. 

On  December  22, 1983,  Presidential 
Proclamation  No.  5141  revoked 
Proclamation  No.  3279  and  the  licensing 
system.  Because  the  requirement  no 
longer  existed,  the  Department  of 
Energy  stopped  issuing  licenses.  Since 
the  licenses  no  longer  exist.  Customs 
cannot  require  their  production  as  an 
element  in  determining  whether 
Canadian  crude  petroleum  qualifies  for 
duty  free  entry. 

Therefore,  Customs  is  amending  its 
regulations  to  delete  paragraph  (a)(2)  in 
S  10.179  which  identified  the 
Department  of  Energy  license  as  an  item 
necessary  for  an  importer  to  receive 
duty  free  treatment  of  Canadian 
petroleum  received  in  exchange  for 
domestic  or  duty  paid  imported 
petroleum  exported  from  the  United 
States  to  Canada. 

This  amendment  will  not  change  any 
of  the  other  requirements  which  apply  to 
the  treatment  of  such  products. 


Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements, 
the  Regulatory  Flexibility  Act,  and 
Executive  Order  12291 

Because  this  amendment  merely 
conforms  the  regulations  to  existing  law 
as  expressed  in  Presidential 
Proclamation  5141  by  removing  a 
requirement  and  conferring  a  benefit 
upon  the  public,  pursuant  to  5  U.S.C. 
553(b)(B),  notice  and  public  procedure 
thereon  are  unnecessary;  further,  for  the 
same  reasons,  good  cause  exists  for 
dispensing  with  a  delayed  effective  date 
under  5  U.S.C.  553(d)(3).  Since  this 
document  is  not  subject  to  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553,  it  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This 
amendment  does  not  meet  the  criteria 
for  a  "major  rule"  as  defined  in 
Executive  Order  12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch.  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  of  the  Customs  Service 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspection. 
Petroleum,  Oil  imports. 

Amendment  to  the  Regulations 

Accordingly,  part  10,  Customs 
Regulations  (19  CFR  part  10)  is  amended 
as  set  forth  below: 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  for  part  10 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202, 1481. 1484. 
1498. 1623.  1624: 


§10.179    [Amended] 

2.  Section  10.179  is  amended  by 
removing  paragraph  (a)(2);  and 
paragraphs  (a)(3)  and  (a)(4)  are 
redesignated  as  paragraphs  (a)(2)  and 
(a)(3)  respectively. 

-  Approved:  September  25, 1991. 
Carol  Hallett, 

Commissioner  of  Customs. 

Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  91-23649  Filed  10-1-91;  8:45  am) 
BIUJNO  CODE  4a2<Ma-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs.  Feeds,  and  Related 
Products;  Change  of  Sponsor  Name 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  from  Elanco 
Products  Co.,  A  Division  of  EH  Lilly  & 
Co.,  to  Elanco  Animal  Health,  A 
Division  of  Eli  Lilly  &  Co. 
EFFECTIVE  DATE:  October  2. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration,  7500  Standish 
Place,  Rockville,  MD  20855.  301-295- 
8646. 

SUPPlfMENTARY  INFORMATION:  Elanco 
Animal  Health  has  advised  FDA  of  a 
change  of  sponsor  name  from  Elanco 
Products  Co.,  A  Division  of  Eli  Lilly  & 
Co.  to  Elanco  Animal  Health,  A  Division 
of  Eli  Lilly  &  Co.  Accordingly,  the 
agency  is  amending  the  regulations  in  21 
CFR  510.600(c)(1)  and  (c)(2)  to  reflect 
this  change. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501.  502.  503.  512. 
701.  706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351.  352.  353. 
380b.  371.  376). 

§510.600    (Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  JabeJer  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  in  the  entry  for 
"Elanco  Products  Co.,  and  in  the  table  in 
paragraph  (c)(2)  in  the  entry  for  "000986" 
by  removing  "Elanco  Products  Co.,  "  and 
replacing  it  with  "Elanco  Animal 
Health,". 
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Dated:  September  23, 1991. 

Robert  C  Livingston. 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  91-23679  Filed  10-01-91;  8:45  am) 

BILLIMQ  I 


21  CFn  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Lincomycin 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Final  rule. 

suMMARr.  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  and 
reserve  tnat  portion  of  the  regulations 
reflecting  approval  of  a  new  animal  drug 
application  (NADA)  held  by  Cadco.  Inc. 
The  NADA  provides  for  the  manufacture 
of  a  Type  B  medicated  feed  containing 
lincomycin.  In  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  the  NADA 

EFFECnvE  DATE  October  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockvilie.  MD  20857.  301-295- 
8749. 

SUPPLEMENTARY  MF0RMAT10N:  In  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  NADA  132-658 
held  by  Cadco.  Inc.  P.O.  Box  3599. 10100 
Douglas  Ave^  Des  Moines.  lA  50322. 
The  NADA  provides  for  the  manufacture 
of  Type  B  medicated  feed  containing 
lincomycin. 

This  final  rule  removes  and  reserves 
21  CFR  5M.325{aM4),  which  reflects 
approval  of  the  NADA. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows; 

PART  558— MEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIUAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 


Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drag,  and  Cosmetic  Ad  (21  U.S.C 
360b,  3711. 

§558.325    [Amended] 

2.  Section  558.325  Lincomycin  is 
amended  by  removing  and  reserving 
paragraph  (a)(4). 

Dated  September  23, 1991. 
Gerald  B.  Guett, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc  91-23678  Filed  10-1-01:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  515 

Cuban  Assets  Control  Regulations 

AQENCV:  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  rule  amends  the  Cuban 
Assets  Control  Regtilations,  31  CFR  part 
515  (the  "Regulations"),  by  reducing  the 
dollar  amount  that  may  be  sent  to  the 
remitter's  dose  relatives  in  Cuba; 
generally  prohibiting  Cuban  nationals 
from  carrying  non-Cuban  currency  to 
Cuba;  and  by  limiting  the  dollar  amount 
that  can  be  expended  by  U.S.  persons 
for  transactions  related  to  their  travel  to 
Cuba  or  for  support  for  the  travel  of  a 
Cuban  national  to  the  United  States. 
These  amendments  to  the  Regulations 
are  intended  to  reduce  the  flow  of  funds 
entering  the  Cuban  economy  from  the 
United  States.  This  rule  also  makes 
various  clarifying  and  technical 
amendments. 
EFFECnvc  DATE:  November  1. 1991. 

FOR  FURTHER  INFORMATION: 

William  B,  Hodman.  Chief  Counsel  (tel: 
202/535-6020).  or  Steven  L  Pinter.  Chief 
of  Licensing  (tel.:  202/53&-9449),  Offlce 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION:  In  order 
to  reduce  the  flow  of  funds  into  the 
Cuban  economy  from  the  United  States. 
i  515.560  is  amended  to  limit  the  funds 
that  a  person  traveling  to  Cuba  may 
remit  to  Cuba  for  travel-related 
transactions  such  as  passport  or  visa 
fees  and  taxes.  Present  I  515.563 
permits,  in  pertinent  part,  the  remittance 
of  up  to  $500  in  any  3-month  period  to 
the  remitter's  close  relative(s)  located  in 
Cuba.  This  section  is  amended  to  reduce 
this  amount  to  $300  per  3-month  period. 
This  change  makes  the  amount 
consistent  with  the  amount  permitted  in 
other  programs  administered  by  the 


Office  of  Foreign  Assets  Control  for 
Vietnam  and  Cambodia.  It  also  serves  to 
reduce  the  amount  of  currency  sent  to 
Cuba  from  the  United  States.  In 
addition,  this  section  is  amended  to 
clarify  that  remittances  for  the  purpose 
of  enabling  a  Cuban  national  to 
emigrate  are  only  authorized  for  the 
benefit  of  Cuban  nationals  emigrating 
from  Cuba  to  the  United  States. 

Present  §  515.564,  which  authorizes 
transactions  related  to  the  travel  to  the 
United  States  by  a  Cuban  national 
entering  on  a  visa  issued  by  the  State 
Department,  places  no  limit  on  the 
amount  that  may  be  remitted  for  such 
transactions.  This  section  is  amended  to 
limit  the  amount  of  money  that  a  U.S. 
person  may  remit  to  Cuba  directly  or 
indirectly  for  transactions  related  to 
such  travel  to  $500.  In  addition,  such 
remittances  may  be  sent  only  after  the 
Cuban  national  has  received  a  valid  U.S. 
visa.  This  section  is  also  amended  to 
clarify  that  travel  transactions 
authorized  in  this  section  include  travel 
directly  from  Cuba  to  the  United  States. 
Finally,  present  S  515.560  is  amended  to 
add  a  new  subsection  prohibiting  Cuban 
nationals  from  carrying  non-Cuban 
currency  to  Cuba  from  the  United  States 
in  excess  of  amounts  brought  into  the 
United  States.  An  exception  is  made  for 
the  carrj'ing  of  family  remittances  which 
the  travelers  may  legally  receive 
pursuant  to  {  515.563. 

This  rule  also  includes  two  clarifying 
amendments.  Present  S  515.311  is 
amended  to  make  explicit  the 
longstanding  interpretation  of  the  Office 
of  Foreign  Assets  Control  that  the  term, 
"property."  includes  services.  On 
February  2. 1989  (54  FR  5235). 
§  515.560(c)(5)  was  inadvertently  revised 
when  it  had  been  correctly  removed  on 
November  23. 1988  (53  FR  47527).  This 
paragraph  is  removed  in  this  rule. 

Because  the  Regulations  involve  a 
foreign  affairs  function,  Executive  Order 
12291  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U5.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rule  making  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  5  US-C  601  et  seq.,  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  51S 

Administrative  practice  and 
procedure,  Cuba.  Currency.  Foreign 
investments  in  United  States.  Foreign 
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trade.  Penalties,  Reporting  and 
recordkeeping  requirements.  Securities. 
Travel  restrictions. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  515  is  amended 
as  follows: 

PART  SIS—CUBAN  ASSETS  CONTROL 
REGULATIONS 

1.  The  "Authority"  citation  for  part 
515  continues  to  read  as  follows: 

Authority:  SO  U.S.C  App.  S.  at  amended:  22 
U.S.C  2370(a);  Proc.  S447.  27  FR  1085.  3  CFR 
1959-1963  Comp.  p.  157:  E.O.  9193,  7  FR  5205, 
3  CFR  193a-1943  Cum.  Supp  p.  1174;  E.G. 
9989, 13  FR  4891,  3  CFR  1943-1946  Comp.  p. 

'"     li 

Subpart  C— General  Definltlone 

§515.311    (Amended] 

2.  Section  515 Jll  is  amended  by 
adding  the  word,  "services."  after  the 
phrase,  "contracts  of  any  nature 
whatsoever.". 

Sut>part  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

3.  Section  515.560  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  515.560    Certain  transactions  incident  to 
travei  to  and  witMn  Cuba. 


(c)  •  ♦  • 

(1)  All  transportation-related 
transactions  ordinarily  incident  to  travel 
to  and  from  Cuba,  provided  no  more 
than  $500  may  be  remitted  to  Cuba 
direcUy  or  indirectly  for  fees  imposed  by 
the  Government  of  Cuba  in  conjunction 
with  such  travel 
•        •        •        •        • 

4.  Section  515.5eO(c){5),  as  published 
at  54  FR  5235,  February  2, 1989,  is 
removed. 

5.  Section  515.563  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 


§  515.563 
of  CutM. 


FamUy  remittances  to  nationals 


(a)  •  •  • 

(1)  For  the  support  of  the  payee 
(including  any  members  of  the  payee's 
household)  in  amounts  not  exceeding 
$300  in  any  consecutive  3-month  period 
to  any  one  household:  and 

(2)  For  the  purpose  of  enabling  the 
payee  to  emigrate  from  Cuba  to  the 
United  States,  in  an  amount  not 
exceeding  $500  to  be  made  only  once  to 
any  one  payee,  provided  that  the  payee 
is  a  resident  of  and  located  within  Cuba 


on  the  effective  date  of  this  section. 

6.  Section  515.564  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  and  paragraph  (a)(1).  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§515.5«4  Certain  transactions  Incident  to 
travel  to.  from  and  wlttiin  the  United  States 
by  certain  Cuban  Nationals. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  following 
transactions  by  or  on  behalf  of  a  Cuban 
national  who  enters  the  United  States 
from  Cuba  on  a  visa  issued  by  the  State 
Department  are  authorized: 

(1)  All  transactions  ordinarily  incident 
to  travel  between  the  United  States  and 
Cuba,  Including  the  importation  into  the 
United  States  of  accompanied  baggage 
for  personal  use: 


(c)  Remittances  by  persons  subject  to 
U.S.  jurisdiction  to  Cuba  or  a  Cuban 
national,  directly  or  indirectly,  for 
transactions  on  behalf  of  a  Cuban 
national  authorized  in  paragraph  (a) 
may  not  exceed  $500  and  may  be 
remitted  only  after  the  Cuban  national 
has  received  a  valid  visa  issued  by  the 
State  Department.  Authorized 
transactions  include  purchase  of  airline 
tickets  and  payment  of  visa  fees  or  other 
travel-related  fees. 

7.  Section  515.569  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  as 
(e)  and  (f).  and  adding  a  new  paragraph 
(d)  to  read  as  follows: 


9515.S69 
Cuba. 


Currency  carried  by  travelers  to 


(d)  Except  for  remittances  authorized 
for  the  traveler's  household  by 
§  515.563(a)(1)  and  the  amount  of  U.S. 
currency  or  currency  from  a  third 
country  brought  into  the  United  States 
by  the  traveler  and  registered  with  the 
U.S.  Customs  Service  upon  entry,  Cuban 
nationals  returning  directly  to  Cuba 
from  the  United  States  may  carry  no 
non-Cuban  currency. 

Dated:  September  13. 1991. 

R.  Richard  Newcoinb, 
Director,  Office  of  Foreign  Assets  Control. 
Approved:  September  16, 1991. 

Peter  IC  Nuaex, 

Assistant  Secretary  (Enforcement/. 

[FR  Doc.  91-23660  Filed  9-27-01;  11:37  am) 
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DEPARTMENT  OF  THE  INTERtOR 

Bureau  Of  Land  Management 

43  CFR  PUBUC  LAND  ORDER  6M4 

[AK-932-4214-10;  AA-5M4.  AA-30M,  AA- 
59341 

Withdrawal  of  National  Forest  System 
Lands  for  the  Kenai  River  Recreation 
Area,  the  Russian  River  Campground 
Area,  and  the  Lower  Russian  Lake 
Recreation  Area;  Alaska 

AQENCV:  Bureau  of  Land  Management. 
Interior. 

action:  Public  land  order. 

summary:  This  order  withdraws 
approximately  1,BS5  acres  of  National 
Forest  System  lands  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Forest  Service  to  protect  the  Kenai 
River  Recreation  Area,  the  Russian 
River  Campground  Area,  and  the  Lower 
Russian  L,ake  Recreation  Area.  The 
lands  have  been  and  remain  open  to 
mineral  leasing. 

EFFECnVB  date:  October  2. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage.  Alaska  99513-7599,  907-271- 
5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  settlement,  sale,  location,  or  entry 
under  the  general  land  laws,  including 
the  United  States  mining  laws  (30  U.S.C. 
Ch.  2)  (1988),  but  not  from  leasing  under 
the  mineral  leasing  laws,  to  protect  the 
recreational  values  of  the  Kenai  River 
Recreation  Area,  the  Russian  River 
Campground  Area,  and  the  Lower 
Russian  Lake  Recreation  Area: 

Seward  Meridian 

Chugach  National  Foreat 

(a)  Kenai  River  Recreation  Area  (AA-5904): 
T.  5  N.,  R.  4  W..  unsurveyed. 

Within  sections  27.  28.  33.  34,  35.  and  36. 
more  particularly  described  as: 

A  strip  of  land  irotn  the  forest  boundary  on 
the  west  to  the  Cooper  Creek  Campground 
nvithdrawai  (Public  Land  Order  No.  629)  on 
the  east,  lying  between  the  Sterling  Highway 
(Alaska  State  Highway  No.  1)  and  the  Kenai 
River,  and  a  roadside  zone  400  feet  in  width 
on  the  north  side  of  the  highway  west  of  the 
Schooner  Bend  Bridge,  to  the  forest 
boundary,  and  400  feet  on  the  south  side  of 
the  highway  east  of  said  bridge  to  the  Cooper 
Creek  Campground  withdrawal  (Public  Land 
Order  No.  829). 
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The  area  described  contains  approximately 
3.')0  acres, 
(b)  Russian  River  Campground  Area  (AA- 

3060): 
T.  5  N.,  R.  4  W.,  unsurveyed. 
Sec.  33.  fractional  part  of  NMi  between  the 

Kenai  River  on  the  north  and  the  Russian 

River  on  the  south,  NEViSE'A  lying  east 

of  the  Russian  Riven 
Sec.  34.  that  part  of  SW%NEy4.  NWy4. 

N'ASW'/i.  NWASE'A  lying  south  of  the 

Kenai  River  and  east  of  the  Russian 

River. 
The  area  described  con.tains  approximately 
340  acres. 

(c)  Lower  Russian  Lake  Recreation  Area 
(.\A-5934): 

T.  4.  N.,  R.  4  W.,  unsurveyed. 
Sec.  3,  WViWMi: 
Sec.  4,  EVzEVi,  SWy4SEV4.  fractional  parts 

of  WMiNEy4.  NWy4SEy4,  and  EViSWy4 

lying  east  of  the  Russian  Riven 
Sec.  9,  NEy4NEy4.  WV2NEy4.  NWy4SEy4. 

fractional  parts  of  EV^NWyi  and 

NEy4SWy4  lying  east  of  the  Russian 

River  and  fractional  parts  of  SWy4SEy4, 

SEViSWyi  lying  east  of  Lower  Russian 

Lake; 
Sec.  10.NWV4NWy4: 
Sec.  16.  SEy4SWy4  and  fractional  parts  of 

NEy4SWy4,  W'/4NEV4.  SEy4NWy4,  and 

W'/^SW  V4  lying  east  of  Lower  Russian 

Lake; 
Sec.  21.  NEy4NWy4.  fractional  part  of 

NWyiNWVi  lying  east  of  I^wer  Russian 

Lake  and  the  Russian  River. 
T.  5  N.,  R.  4  W.,  unsurveyed. 
Sec.  33.  fractional  part  of  SEy4SEy4  lying 

-east  of  the  Russian  Riven 
Sec.  34,  S'/^SVi  and  fractional  parts  of 

NEy4SEy4  and  SEV4NEy4  lying  south  of 

the  Kenai  River. 

The  area  described  contains  approximately 
1.165  acres. 

The  areas  described  above  aggregate 
approximately  1,855  acres. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws.  This  withdrawal  does  not  affect 
the  adjudication  of  any  applications  for 
the  land  existing  period  to  the 
withdrawal. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  September  23, 1991. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-23687  Filed  10-1-91;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1160 

Indemnities  Under  the  Arts  and 
Artifacts  Indemnity  Act 

agency:  National  Endowment  for  the 

Arts. 

ACTION:  Final  rule. 

summary:  This  mle  describes  the 
procedures  of  the  Arts  and  Artifacts 
Indemnity  Program.  The  previous  rules 
had  not  been  updated  since  1976.  The 
revisions  reflect  changes  in  the  statute 
and  Program  guidelines  over  the  last 
fifteen  years. 

EFFECTIVE  DATE:  November  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alice  M.  Whelihan.  Indemnity 
Administrator,  Museum  Program. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506.  202/682-5442. 
from  whom  copies  of  the  program 
guidelines  are  available. 

SUPPLEMENTARY  INFORMATION:  This  rule 
adopts  as  a  final  rule  a  proposed  rule 
published  in  the  Federal  Register  on  July 
15. 1991  (56  FR  32155).  The  rules  govern 
the  Arts  and  Artifacts  Indemnity  Act  as 
amended  (20  U.S.C.  971-977),  The  legal 
counsel  of  the  Federal  Council  on  the 
Arts  and  the  Humanities  reviewed 
suggestions  made  by  staff  and  made 
further  adjustments  to  revise  and  update 
the  rules.  The  members  of  the  Indemnity 
Advisory  Panel  and  Federal  Council  on 
the  Arts  and  the  Humanities  approved 
the  revisions.  The  revised  rules  will  be 
included  in  guideline  packages  for 
prospective  applicants  and  in 
Certificates  of  Indemnity.  The  Catalogue 
of  Federal  Domestic  Assistance  number 
for  the  Arts  and  Artifacts  Indemnity 
Program  is  45-201. 

No  comments  were  received  with 
respect  to  these  proposals.  A  technical 
change  was  made  in  S  1160.4(e)  to 
clarify  the  request  for  information  on  the 
signiflcance  and  value  of  the  exhibition. 
With  that  minor  change,  it  has  been 
determined  that  the  proposed  rule 
should  be  adopted  as  a  final  rule. 

List  of  Subjects  in  45  CFR  Part  1160 

Indemnity  payments. 

Alice  M.  Whelihan, 

Indemnity  Administrator.  National 
Endowment  for  the  Arts. 

For  reasons  set  out  in  the  preamble. 
Title  45,  Chapter  XI,  part  1160  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 


PART  1160— INDEMNITIES  UNDER 
THE  ARTS  AND  ARTIFACTS 
INDEMNITY  ACT 

Sec 

1160.1  Purpose  and  scope. 

1160.2  Federal  Council  on  the  Arts  and  the 
Humanities. 

1160.3  Definitions. 

1160.4  Application  for  indemnification. 

1160.5  Certificate  of  national  interest. 

1160.6  Indemnity  agreement. 

1160.7  Letter  of  intent. 

1160.8  Loss  adjustment. 

1160.9  Certification  of  claim  and  amount  of 
loss  to  the  Congress. 

1160.10  Appraisal  procedures. 

1160.11  Indemnification  limits. 

Authority:  20  U.S.C  971-977 

§  1 1 60. 1    Purpose  and  scope. 

(a)  This  part  sets  forth  the  exhibition 
indemnity  procedures  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
under  the  Arts  and  Artifacts  Indemnity 
Act  (Pub.  L.  94-158)  as  required  by 
section  2(a)(2)  of  the  Act.  An  indemnity 
agreement  made  under  these  regulations 
shall  cover  either: 

(1)  Eligible  items  from  outside  the 
United  States  while  on  exhibition  in  the 
United  States  or 

(2)  Eligible  items  from  the  United 
States  while  on  exhibition  outside  this 
country,  preferably  when  they  are  part 
of  an  exchange  of  exhibitions, 

(b)  Program  guidelines  and  further 
information  are  available  from  the 
Indemnity  Administrator,  c/o  Museum 
Program,  National  Endowment  for  the 
Arts.  1100  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

§  1 160.2    Fsderal  Council  on  ttie  Arts  and  - 
the  Humanities 

For  the  purposes  of  this  part  (45  CFR 
part  1160)  the  Federal  Council  on  the  Arts 
and  the  Humanities  shall  be  composed 
of  the  Chairman  of  the  National 
Endowment  for  the  Arts,  the  Chairman 
of  the  National  Endowment  for  the 
Humanities,  the  Secretary  of  Education, 
the  Director  of  the  National  Science 
Foundation,  the  Librarian  of  Congress, 
the  Chairman  of  the  Commission  of  Fine 
Arts,  the  Archivist  of  the  United  States, 
the  Commissioner.  Public  Buildings 
Service.  General  Services 
Administration,  the  Administrator  of  the 
General  Services  Administration,  the 
Director  of  the  United  States 
Information  Agency,  the  Secretary  of  the 
Interior,  the  Secretary  of  Commerce,  the 
Secretary  of  Transportation,  the 
Chairman  of  the  National  Museum 
Services  Board,  the  Director  of  the 
Institute  of  Museum  Services,  the 
Secretary  of  Housing  and  Urban 
Development,  the  Secretary  of  Labor, 
the  Secretary  of  Veterans  Affairs,  and 
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the  Commissioner  of  the  Xdministration 
on  Aging. 

§1160.3    Dtfinitlons. 
For  the  purposes  of  this  part: 

(a)  Council  means  the  Federal  Council 
on  the  Arts  and  the  Humanities  as 
deHned  in  S  1160.2. 

(b)  Letter  of  Intent  means  an 
agreement  by  the  Council  to  provide  an 
indemnity  covering  a  future  exhibition 
subject  to  compliance  with  all 
requirements  at  the  date  the  indemnity 
is  to  be  effective. 

(c)  Lender  means  the  owner  of  an 
object. 

(d)  Eligible  item  means  an  object 
which  qualifies  for  coverage  under  the 
Arts  and  Artifacts  Indemnity  Act. 

(e)  Exhibition  means  a  public  display 
of  an  indemnified  itemsCs)  at  one  or 
more  locations,  as  approved  by  the 
Council,  presented  by  any  person, 
nonprofit  agency  or  institution,  or 
Government,  in  the  United  States  or 
elsewhere. 

(f)  On  Exhibition  means  the  period  of 
time  beginning  on  the  date  an 
indemnified  item  leaves  the  place 
designated  by  the  lender  and  ending  on 
the  termination  date. 

(g)  Indemnity  Agreement  means  the 
contract  between  the  Council  and  the 
indemnitee  covering  loss  or  damage  to 
indemnified  items  under  the  authority  of 
the  Arts  and  Artifacts  Indemnity  Act. 

(h)  Indemnitee  means  the  party  or 
parties  to  an  indemnity  agreement 
issued  by  the  Council,  to  whom  the 
promise  of  indemnification  is  made. 

(i)  Participating  institution(a)  means 
the  location(s)  where  an  exhibition 
indemnified  under  this  part  will  be 
displayed. 

(j)  Termination  date  means  the  date 
thirty  (30)  calendar  days  after  the  date 
specified  in  the  indemnity  Certificate  by 
which  an  indemnified  item  is  to  be 
returned  to  the  place  designated  by  the 
lender  or  the  date  on  which  the  item  is 
actually  so  returned,  whichever  date  is 
earlier.  (In  museum  terms  this  means 
wall-to-wall  coverage.)  After  11:59  p.m. 
on  the  termination  date,  the  item  is  no 
longer  covered  by  the  indemnity 
agreement  unless  an  extension  has 
theretofore  been  requested  by  the 
indemnitee  and  granted  in  writing  by  the 
Council 

§11M.4    Application  for  indMnnificatton. 

An  applicant  for  an  indemnity  shall 
submit  an  Application  for 
Indemnification,  addressed  to  the 
Indemnity  Administrator,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  which  shall  described  as  fully 
as  possible: 


(a)  The  time,  place,  nature  and  Project 
Director/Curator  of  the  exhibition  for 
which  the  indemnity  is  sought; 

(b)  Evidence  that  the  owner  and 
present  possessor  are  willing  to  lend  the 
eligible  items,  and  both  are  prepared  to 
be  bound  by  the  terms  of  the  indemnity 
agreement; 

(c)  The  total  value  of  all  items  to  be 
indemnified,  including  a  description  of 
each  item  to  be  covered  by  the 
agreement  and  each  item's  value; 

(d)  The  source  of  valuations  of  each 
item,  plus  an  opinion  by  a  disinterested 
third  party  of  the  valuations  established 
by  lenders; 

(e)  The  significance,  and  the 
educational,  cultural,  historical,  or 
scientific  value  of  the  items  to  be 
indemnified,  and  the  exhibition  as  a 
whole; 

(f)  Statements  describing  policies, 
procedures,  techniques,  and  methods  to 
be  employed  with  respect  to: 

(1)  Packing  of  items  at  the  premises  of, 
or  the  place  designated  by  the  lender, 

(2)  Shipping  arrangements; 

(3)  Condition  reports  at  lender's 
location; 

(4)  Condition  reports  at  borrower's 
location; 

(5)  Condition  reports  upon  return  of 
items  to  lender's  location; 

(6)  Security  during  the  exhibition  and 
security  during  transportation,  including 
couriers  were  applicable; 

(7)  Maximum  values  to  be  transported 
in  a  single  vehicle  of  transport. 

(g)  Insurance  arrangements,  if  any. 
which  are  proposed  to  cover  the 
deductible  amount  provided  by  law  or 
the  excess  over  the  amount  indemnified; 

(h)  Any  loss  incurred  by  the 
indemnitee  or  participating  institutions 
during  the  three  years  prior  to  the 
Application  for  Indemnification  which 
involved  a  borrowed  or  loaned  item(8) 
or  item(s)  in  their  permanent  collections 
where  the  amount  of  loss  or  damage 
exceeded  $5,000.  Details  should  include 
the  date  of  loss,  nature  and  cause  of 
damage,  and  appraised  value  of  the 
damaged  items(s)  both  before  and  after 
loss; 

(i)  If  the  application  is  for  an 
exhibition  of  loans  from  the  United 
States,  which  are  being  shown  outside 
the  United  States,  the  applicant  should 
describe  in  detail  the  nature  of  the 
exchange  of  exhibitions  of  which  it  is  a 
part  if  any,  including  all  circumstances 
surroimding  the  exhibition  being  shown 
in  the  United  States,  with  particular 
emphasis  on  facts  concerning  insurance 
or  indemnity  arrangements. 

(j)  Upon  proper  submission  of  the 
above  required  information  an 
application  will  be  selected  or  rejected 


for  indemnification  by  the  Council.  The 
review  criteria  include: 

(1)  Review  of  educational,  cultural, 
historical,  or  scientific  value  as  required 
under  the  provisions  of  the  Arts  and 
Artifacts  Indemnity  Act. 

(2)  Certification  by  the  Director  of  the 
United  States  Information  Agency  that 
the  exhibition  is  in  the  national  interest; 
and 

(3)  Review  of  the  availability  of 
indemnity  obligational  authority  under 
section  5(b)  of  the  Arts  and  Artifacts 
Indemnity  Act  (20  U.8.C.  974). 

[Approved  under  OMB  control  numl>er  313$- 
0094.) 

fllMU    Certificate  of  nationai  intereat 

After  preliminary  review  the 
application  will  be  submitted  to  the 
Director  of  the  United  States 
Information  Agency  for  determination  of 
national  interest  and  issuance  of  a 
Certificate  of  National  Interest 

§1160.6    Indemnity  agreement 

In  cases  where  the  requirements  of 
§S  1160.4  and  1160.5  have  been  met  to 
the  satisfaction  of  the  Council  an 
Indemnity  Agreement  pledging  the  full 
faith  and  credit  of  the  United  States  for 
the  agreed  value  of  the  exhibition  in 
question  may  be  issued  to  the 
indemnitee  by  the  Council  subject  to 
the  provisions  of  1 1160.7. 

1160.7    Latter  of  Intent 

In  cases  where  an  exhibition  proposed 
for  indemnification  is  planned  to  begin 
on  a  date  more  than  twelve  (12)  months 
after  the  submission  of  the  application, 
the  Council,  upon  approval  of  such  a 
preliminary  application,  may  provide  a 
Letter  of  Intent  stating  that  it  will 
subject  to  the  conditions  set  forth 
therein,  issue  an  Indemnity  Agreement 
prior  to  commencement  of  the 
exhibition.  In  such  cases,  the  Council 
will  examine  a  final  application  during 
the  twelve  (12)  month  period  prior  to  the 
date  the  exhibition  is  to  commence,  and 
shall,  upon  being  satisfied  that  such 
conditions  have  been  fulfilled,  issue  an 
Indemnity  Agreement 

§1160 J    Loas  ad)u*tment 

(a)  In  the  event  of  loss  or  damage 
covered  by  an  Indemnity  Agreement  the 
indemnitee  without  delay  shall  file  a 
Notice  of  Loss  or  Damage  with  the 
Council  and  shall  exercise  reasonable 
care  in  order  to  minimize  the  amount  of 
loss.  Within  a  reasonable  time  after  a 
loss  has  been  sustained,  the  claimant 
shall  file  a  Proof  of  Loss  or  Damage  on 
forms  provided  by  the  Council.  Failure 
to  report  such  loss  or  damage  and  to  file 
such  Proof  of  Loss  within  sixty  (60)  days 
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after  the  termination  date  as  defined  in 
S  1160.3(k)  shall  invalidate  any  claim 
under  the  Indemnity  Agreement. 

(b)  In  the  event  of  total  loss  or 
destruction  of  an  indemnified  item, 
indemnification  will  be  made  on  the 
basis  of  the  amount  specified  in  the 
Indemnity  Agreement. 

(c)  In  the  event  of  partial  loss,  or 
damage,  and  reduction  in  the  fair  market 
value,  as  a  result  thereof,  to  an 
indemnified  item,  indemnification  will 
be  made  on  the  basis  provided  for  in  the 
Indemnity  Agreement. 

(d)  No  loss  or  damage  claim  will  be 
paid  in  excess  of  the  Indemnification 
Limits  specified  in  §  1160.11. 

9  1 160.9    Certification  of  ctaim  and  amount 
of  toss  to  ttw  Congress. 

Upon  receipt  of  a  claim  of  total  loss  or 
a  claim  in  which  the  Council  is  in 
agreement  with  respect  to  the  amount  of 
partial  loss,  or  damage  and  reduction  in 
fair  market  value  as  a  result  thereof,  the 
Council  shall  certify  the  validity  of  the 
claim  and  the  amount  of  such  loss  or 
damage  and  reduction  in  fair  market 
value  as  a  result  thereof,  to  the  Speaker 
of  the  House  of  Representatives  and  the 
President  pro  tempore  of  the  Senate. 

$1160.10    Appraisal  proceduras. 

(a)  In  the  event  the  Council  and  the 
indemnitee  fail  to  agree  on  the  amount 
of  partial  loss,  or  damage  to,  or  any 
reduction  in  the  fair  market  value  as  a 
result  thereof,  to  the  indenmified  item(s), 
each  shall  select  a  competent 
appraiser(s]  with  evidence  to  be 
provided  to  show  that  the  indemnitee's 
selection  is  satisfactory  to  the  owner. 
The  appraiser(s)  selected  by  the  Council 
and  the  indemnitee  shall  then  select  a 
competent  and  disinterested  arbitrator. 

(b)  After  selection  of  an  arbitrator,  the 
appraisers  shall  assess  the  partial  loss, 
or  damage  to,  or  where  appropriate,  any 
reduction  in  the  fair  market  value  of,  the 
indemnified  item(s].  The  appraisers' 
agreement  with  respect  to  these  issues 
shall  determine  the  dollar  value  of  such 
loss  or  damage  or  repair  costs,  and 
where  appropriate,  such  reduction  in  the 
fair  market  value.  Disputes  between  the 
appraisers  with  respect  to  partial  loss, 
damage  repair  costs,  and  fair  market 
value  reduction  of  any  item  shall  be 
submitted  to  the  arbitrator  for 
determination.  The  appraisers' 
agreement  or  the  arbitrator's 
determination  shall  be  final  and  binding 
on  the  parties,  and  agreement  on 
amount  or  such  determination  on 
amount  shall  be  certified  to  the  Speaker 
of  the  House  and  the  President  pro 
tempore  of  the  Senate  by  the  Council. 

(c)  Each  appraiser  shall  be  paid  by  the 
party  selecting  him  or  her.  The  arbitrator 


and  all  other  expenses  of  the  appraisal 
shall  be  paid  by  the  parties  in  equal 
shares. 

§  1 160.1 1    Indamnlf ication  Umits. 

The  dollar  amounts  of  the  limits 
described  below  are  found  in  the 
guidelines  referred  to  in  §  1160.1  and  are 
based  upon  the  statutory  limits  in  the 
Arts  and  Artifacts  Indemnity  Act  (20 
U.S.C.  974). 

(a)  There  is  a  maximum  amount  of 
loss  or  damage  covered  in  a  single 
exhibition  or  an  Indemnity  Agreement. 

(b)  A  sliding  scale  deductible  amount 
is  applicable  to  loss  or  damage  arising 
out  of  a  single  exhibition  for  which  an 
indemnity  is  issued. 

(c)  There  is  an  aggregate  amount  of 
loss  or  damage  covered  by  indemnity 
agreements  at  any  one  time. 

(d)  The  maximum  value  of  eligible 
items  carried  in  or  upon  any  single 
instrumentality  of  transportation  at  any 
one  time,  is  established  by  the  Council. 

(FR  Doc.  91-23531  Filed  10-1-91;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1016-AB38 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  to  List  the  Plant 
Manihot  walkerae  as  Endangered 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  Manihot 
walkerae  (Walker's  manioc)  to  be  an 
endangered  species,  under  the  authority 
contained  in  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  Walker's 
manioc  is  endemic  to  the  Lower  Rio 
Grande  Valley  of  south  Texas  and 
northeast  Mexico.  At  present,  one 
natural  population  is  knowm  from  Texas. 
There  are  no  recently  verified 
populations  in  Mexico,  although  plants 
were  collected  there  in  the  past.  This 
plant  may  still  occur  in  suitable  brush 
habitat.  This  species  is  threatened  by 
brush  clearing,  livestock  grazing,  and 
increased  urbanization  and  recreation. 
This  rule  implements  the  provisions 
a^orded  by  the  Act  for  the  Walker's 
manioc.  Critical  habitat  is  not  being 
designated. 

EFFECTIVE  DATE  November  1, 1991. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection  by 


appointment,  during  normal  business 
hours  at  the  Service's  Ecological 
Services  Field  Office,  c/o  Corpus  Christi 
State  University,  Campus  Box  338,  6300 
Ocean  Dr..  Corpus  Christi,  Texas  78412. 

FOR  FURTHER  INFORMATION  CONTACT 

Rogelio  Perez  (see  ADDRESSES)  at  (512) 
688-3346  or  FTS  529-3346. 

SUPPLEMENTARY  INFORMATION: 

Background 

Manihot  walkerae  (Walker's  manioc) 
is  a  perennial  herb  that  is  presently 
known  from  only  one  natural  population 
in  the  U.S.  Historically,  the  species  was 
first  collected  by  Schott  in  1853  at 
Ringgold  Barracks.  Starr  County,  Texas, 
but  this  specimen  was  misidentified  as 
Manihot  carthagenesis,  a  species  of 
tropical  America  (Turner  1982). 
Subsequent  collections  were  made  in 
1888, 1940.  and  1960.  The  type  specimen 
was  collected  by  Mrs.  E.J.  Walker  in 
1940  and  transmitted  to  H.B.  Parks  for 
identification;  he  in  turn  transmitted  it  to 
V.L  Cory.  Cory  sent  the  material  for 
identification  to  Croizat.  who  recognized 
it  as  a  new  species.  The  species  was 
described  in  1942.  Rogers  and  Appan 
(1973),  in  their  monograph  of  Manihot 
(Manihotoides)  for  the  Flora  Neotropica. 
retained  Manihot  walkerae  as  a  valid 
species. 

This  member  of  the  spurge  family 
(Euphorbiaceae)  is  a  branched  perennial 
herb  that  grows  to  0.5  meters  (1.6  feet). 
The  stems  are  slender  with  palmately 
lobed  leaves,  7-10  cm  (3-4  inches)  long. 
The  tubular  flowers  are  white, 
somewhat  fleshy,  5-10  millimeters  (0.2- 
0.4  inches)  long,  and  either  staminate  or 
pistillate.  The  fruit  is  a  globular  capsule 
about  1  centimeter  (0.4  inches)  in 
diameter  and  splits  into  three  segments. 
Each  fruit  produces  three  seeds. 

Walker's  manioc  occurs  in  sandy 
loam  soils  at  an  elevation  of  100-200 
meters  (328-656  feet)  in  the  Lower  Rio 
Grande  Valley  of  Texa^  It  has  also  been 
found  growing  up  through  protective 
thorn  shrubs  on  sandy  prairie  overlying 
caliche  in  Tamaulipas.  Mexico.  This 
species  occurs  in  undisturbed,  native 
brush  dominated  by  Acacia  spp. 
(acacia),  Prosopis  glanduhsa 
(mesquite).  Zanthoxylum  fagara 
(colima),  Pithecellobium  flexicaule 
(Texas  ebony),  and  Leucophyllum 
frutescens  (cenizo).  The  habitat 
requirements  of  Walker's  manioc  are 
presently  unknown. 

One  natural  population  of  Walker's 
manioc  is  presently  known  in  the  U.S. 
Historically,  this  species  was 
documented  from  Starr  and  Hidalgo 
Counties.  Texas,  and  the  State  of 
Tamaulipas,  Mexico.  Collections  from 
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natural  habitat  have  been  made  from 
only  seven  localities.  The  populations  in 
northeastern  Tamaulipas  may  still  exist, 
but  their  presence  has  not  been  verified. 
Turner  (1982)  made  several  attempts 
over  a  5-year  period  to  locate  the 
species  in  the  vicinity  of  previously 
known  sites  and  elsewhere  in  Texas,  but 
failed  to  locate  any  plants.  Lonard  (Pan 
American  University,  in  litt.,  1990)  did 
not  find  Walker's  manioc  during 
searches  in  wooded  sites  along  the  Rio 
Grande  in  Texas.  Service  botanist  Philip 
Clayton  discovered  the  species  in  1990 
at  a  previously  unrecorded  site  in 
Hidalgo  County,  Texas. 

Transplanted  specimens  are  growing 
at  the  University  of  Texas.  Austin,  and 
plants  are  being  cultivated  at  the  San 
Antonio  Botanical  Gardens  in  Texas. 
Brush  clearing  for  cultivation,  range 
improvement,  and  urban  and 
recreational  development  has  destroyed 
much  of  the  suitable  habitat  for 
Walker's  manioc.  However,  the  collector 
of  the  type  specimen  believes  that 
Walker's  manioc  still  occurs  in  brush 
habitats.  Turner  (1982)  believes  that 
natural  populations  still  occur  along  the 
Rio  Grande  in  areas  of  previous 
collections,  and  Lonard  [in  litt.,  1990) 
suggested  an  additional  area  to  survey 
in  Texas. 

Manihot  walkerae  is  related  to  the 
important  crop  plant.  Manihot  esculenta 
(cassava),  which  is  a  staple  food  item  in 
many  Third  World  nations  today.  It  may 
be  possible  to  interbreed  Walker's 
manioc  with  cassava  and  thus  provide  a 
valuable  gene  pool  for  the  improvement 
of  this  plant.  Loss  of  Walker's  manioc 
could  have  considerable  impacts  to 
humans,  judging  by  the  potential  it  might 
hold  for  food  and  drug  purposes  (Turner 
1982).  Walker's  manioc  could  contain 
genes  that  provide  salt,  drought,  cold,  or 
disease  resistance  to  commercial 
cassava.  These  properties  would  be 
beneficial  for  third  world  nations. 

Section  12  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  et  seq.) 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  of  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975.  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  Institution  report  as 
a  petition  within  the  context  of  section  4 
of  the  Act  and  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
within.  On  June  16, 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximat«=ly  1.700  vascular  plant 


species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act. 

This  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments 
and  data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1, 1975,  Federal  Register 
publication.  Walker's  manioc  was 
included  in  the  July  1, 1975,  notice  of 
review  and  in  the  June  18, 1976, 
proposal. 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  Subsequently,  on 
December  10, 1979  (44  FR  70796),  the 
Service  published  a  notice  of  the 
withdrawal  of  the  portion  of  the  June  16, 
1976,  proposal  that  had  not  been  made 
final,  along  with  other  proposals  that 
had  expired;  this  notice  of  withdrawal 
included  Walker's  manioc. 

On  December  15. 1980  (45  FR  82480), 
September  27, 1985  (50  FR  39526),  and 
February  21. 1990  (55  CFR  6184),  the 
Service  published  updated  notices 
reviewing  the  native  plants  being 
considered  for  classification  as 
threatened  or  endangered.  Walker's 
manioc  was  included  in  these  notices  as 
a  category  1  species.  Category  1 
comprises  taxa  for  which  the  Service 
has  sufficient  biological  data  to  support 
proposing  them  as  endangered  or 
threatened. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982. 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  1 
year  of  their  receipt.  Section  2(b)(1)  of 
the  Act's  Amendments  of  1982  further 
requires  that  all  petitions  pending  on 
October  12, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date. 
Because  Walker's  manioc  was  included 
in  the  1980  notice,  the  petition  to  list  this 
species  was  treated  as  being  newly 
submitted  on  October  12, 1982.  In  1983, 
1984, 1985, 1986, 1987, 1988,  and  1989.  the 
Service  made  the  required  1-year 
findings  that  listing  of  Walker's  manioc 
was  warranted,  but  precluded  by  other 
listing  actions  of  higher  priority. 
Biological  data,  supplied  by  Turner 
(1982),  fully  support  the  listing  of 
Walker's  manioc.  A  proposed  rule  to 
determine  endangered  status  for 
Walker's  manioc  was  pubUshed  in  the 
Federal  Register  on  October  1, 1990  (55 
FR  39989). 

Summary  of  Comments  and 
Recommendations 

In  the  October  1, 1990  proposed  nde 
and  associated  notifications,  all 
interested  parties  were  requested  to 


submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  inviting  public 
comment  was  published  in  the  McAllen 
Monitor  on  October  21, 1990.  However, 
it  contained  an  error  and  was  correctly 
published  on  October  30, 1990.  One 
comment  was  received  within  the 
comment  period,  and  it  supported  the 
listing  of  Walker's  manioc. 

Summary  of  Factors  Affecting  the 

9p6C108 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Walker's  manioc  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  Section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
Manihot  walkerae  Croizat  (Walker's 
manioc)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Walker's  manioc 
is  endemic  to  the  Lower  Rio  Grande 
Valley  of  Texas  and  northeastern 
Mexico.  Since  the  early  1900's,  over  90 
percent  of  the  brushland  in  this  area  has 
been  cleared  for  agriculture,  urban 
development,  and  recreation  (USFWS 
1985).  Over  90  percent  of  the  riparian 
habitat  has  been  destroyed,  and  a  large 
percentage  of  similar  habitat  has  been 
cleared  in  Mexico  (Collins  1984). 
Estimates  of  remaining  native  brush 
range  from  1  to  5  percent  of  the  original 
vegetation.  (Jahrsdoerfer  and  Leslie 
1988).  Water  development  on  the  Rio 
Grande  has  substantially  reduced  river 
flow,  resulting  in  altered  riparian 
habitats  and  additional  brush  clearing. 
Brush  is  destroyed  by  mechanical 
clearing,  herbicides,  and  fire 
(Jahrsdoerfer  and  Leslie  1988). 

Walker's  manioc  is  near  extinction 
because  of  extensive  conversion  of  the 
Lower  Rio  Grande  Valley  brushland  to 
cropland  and  improved  pasture  in  Texas 
and  adjoining  Mexico.  Land  that 
remains  in  native  vegetation  is  used  for 
catUe  production  and  is  often  severely 
overgrazed.  Attempts  to  locate 
previously  known  sites  for  Walker's 
manioc  in  Texas  have  been  unsuccessful 
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(Lottard.  m  tftt.  M90;  Tunier  1982).  A 
new  arte  for  Walter's  manioc  wa« 
discovered  recentJy  in  Hidalgo  County. 
Existing  populations  in  Mexico  are 
under  severe  threat  because  of 
overgrazing  and  intensive  agriculture 
(Turner,  University  of  Texas  at  Austin. 
in  litL,  1982). 

B.  OvetvtiUzatkm  for  commercial, 
recnatkmal.  scientific,  or  educational 
parpotes.  None  known.  Because  of  Hs 
rarity.  Wafter's  manioc  is  of  interest  to 
botanist*,  plant  breeders,  and  possibly 
to  drug  companies.  Walker's  manioc 
may  contain  genes  that  provide  salt 
drought  cold,  or  disease  resistance  to 
commercial  cassava.  This  species  may 
also  contain  biodynamic  compounds 
useful  for  the  treatment  of  human 
diseases.  Therefore,  coUection  is  a 
minor  bat  present  threat. 

C.  Disease  or  predation.  While  cattle 
grazing  or  tramphng  may  not  kill  mature 
plants  with  an  established  root  system, 
these  actions  may  kill  seedlings  and 
affect  the  reprodoction  of  mature  plants, 
thereby  reducing  recruitment  rates  in  the 
population. 

D.  The  inadequacy'  of  existing 
reguJatory  mechanisms.  Walker's 
manioc  is  not  currently  protected  by 
either  Federal  or  State  law  in  the  U.S.  or 
Mexico.  The  Act  provides  protection 
and  encourages  active  management 
through  the  "Available  Conservation 
Measures"  discussed  below. 

EL  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Scarcity  and  limited  distribution  make 
this  species  vulnerable  to  both  natural 
and  human  threats.  Any  further 
reduction  in  plant  numbers  could  reduce 
the  reproductive  capabilities  and  genetic 
potential  of  the  species. 

The  Service  has  carefuUy  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
fmal.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Man/hot 
walkerae  as  endangered  without  critical 
habitat.  This  status  is  appropriate 
because  the  previously  known 
populations  in  the  U.S.  have  been 
eliminated  and  only  one  natural 
population  is  presently  known.  The 
previously  recorded  site  in  Mexico  is  in 
an  area  of  heavy  grazing  and 
cultivation.  The  reasons  for  not 
designating  critical  habitat  are 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires,  to  the  maximmn  extent  prudent 
and  determinsble,  that  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 


or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  Only 
one  natural  population  of  Walker's 
manioc  is  known  at  the  present.  No 
direct  attention  should  be  drawn  toward 
the  species  or  its  location.  Any  type  of 
publicity  on  this  species  could  make  it 
susceptible  to  increased  visitation  or 
collection,  vdiich  would  be  detrimental 
to  the  survival  of  this  rare  plant.  As 
discussed  under  Factor  B  in  the 
Summary  of  Factors  Affecting  the 
Species.  Walker's  manioc  is  threatened 
by  taking,  an  activity  difficult  to  enforce 
against  any  only  regulated  by  the  Act 
with  respect  to  plants  in  cases  of:  (1) 
Removal  and  reduction  to  possession  of 
listed  plants  from  lands  under  Federal 
jurisdiction,  or  their  malicious  damage 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Such  provisions  are  difficult  to  enforce, 
and  publication  of  a  critical  habitat 
description  and  map  would  make 
Walker's  meinioc  more  vulnerable  and 
increase  enforcement  problems. 

The  only  known  natural  population  of 
Walker's  manioc  is  found  on  private 
lands  where  Federal  involvement  in 
land-use  activities  does  not  generally 
occur.  In  general,  additional  protection 
resulting  from  critical  habitat 
designation  is  often  achieved  through 
the  section  7  Consultation  process.  Since 
section  7  would  not  apply  to  the 
majority  of  land-use  activities  occurring 
within  critical  habitat  in  this  instance, 
its  designation  would  not  appreciably 
beneRt  the  species. 

Available  Conservatimi  Measures 

Conservation  measures  provided  to 
species  Hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  Hsting  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  ^tecies 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  wtth  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 


this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  tfiat  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat 
If  a  Federtd  action  may  affect  a  listed 
species  or  its  critical  habitat  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  There  are  no  known 
populations  of  Walker's  manioc  that 
either  occur  on  Federal  land  and/or 
would  be  affected  by  activities 
authorized,  funded,  or  carried  out  by  a 
Federal  agency.  However,  the  plant 
likely  occurs  in  other  suitable  habitat 
including  national  wildlife  refuge  lands, 
in  the  Lower  Rio  Grande  Valley.  In  the 
Lower  Rio  Grande  Valley,  the 
International  Boundstry  and  Water 
Commission  clears  brush  for  the 
purpose  of  maintaining  flood  capacity 
within  the  river  floodway  and  interior 
floodways  on  the  U.S.  side  of  the  Rio 
Grande.  The  U.S.  Army  Corps  of 
Engineers  also  authorizes  pipeline 
construction  projects  within  the  area.  If 
it  is  determined  that  such  activities 
could  have  an  effect  on  Walker's 
manioc,  section  7  consultation  would 
have  to  be  initiated. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62. 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2]  of  the  Act. 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  pert  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  1988 
amendments  (Pub.  L 100-478)  to  the  Act 
prohibit  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up.  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  einy  State 
law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservaticMi 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involviog 
endangered  species  under  certain 
circumstances. 
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It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box  3507, 
Arlington.  VA  22201  (703/358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  b  50  CFR  Fait  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17-{  AMENDED  I 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500:  unless  otherwise  noted. 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Euphorbiaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  ttireattned 
plants. 

*        *        •        •        • 

(h)  •  •  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status        When  feted 


Critical 
hat>itat 


SpecW 
nias 


Euphorbiaceae— Spurge  family; 

•  •  .  . 

Manihot  walkerae Walker's  manioc USA  (TX),  Mexico E 


446 


NA 


NA 


Dated;  September  25. 1991. 
Richard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  91-23639  Filed  10-1-91;  8:45  am] 

BILUNG  COOC  4310-SS-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 
[Docket  No.  910650-1218] 

Coastal  Migratory  Pelagic  Resources, 
of  the  Gutf  of  Mexico  and  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

summary:  The  Secretary  of  Commerce 
(Secretary)  closes  the  commercial 
fishery  in  the  exclusive  economic  zone 
(EEZ)  for  king  mackerel  from  the 
western  zone  of  the  Gulf  migratory 


group.  The  Secretary  has  determined 
that  the  commercial  quota  for  Gulf  group 
king  mackerel  from  the  western  zone 
was  reached  on  September  28, 1991. 
This  closure  is  necessary  to  protect  the 
overfished  Gulf  king  mackerel  resource. 
EFFECTIVE  DATE:  Closure  is  effective  on 
September  29, 1991,  through  June  30, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mark  F.  Godcharles.  813-893-3722. 
SUPPL£MENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  the  South  Atlantic,  as 
amended,  was  prepared  by  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils]  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
is  implemented  by  regulations  at  50  CFR 
part  642.  Catch  limits  recommended  by 
the  Councils  for  the  Gulf  of  Mexico 
migratory  group  of  king  mackerel  for  the 
current  fishing  year  (July  1, 1991,  through 
June  30, 1992)  set  the  commercial 
allocation  at  1.84  million  pounds  divided 


into  quotas  of  1.27  million  pounds  for  the 
eastern  zone  and  0.57  million  pounds  for 
the  western  zone.  The  boundary 
between  the  eastern  and  western  zones 
is  a  line  directly  south  from  the  Florida/ 
Alabama  boundary  (87°31'06"  W. 
longitude)  to  the  outer  limit  of  the  EEZ  . 

Under  S  642.22(a),  the  Secretary  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  allocation  or  quota  has  been  reached, 
or  is  projected  to  be  reached,  by 
publishing  a  notice  in  the  Federal 
Register.  NMFS  has  determined  that  the 
commercial  quota  of  0.57  million  pounds 
for  the  western  zone  of  the  Gulf 
migratory  group  of  king  mackerel  was 
reached  on  September  28, 1991.  Hence, 
the  commercial  fishery  for  Gulf  group 
king  mackerel  from  the  western  zone  is 
closed  effective  September  29, 1991, 
through  June  30, 1992,  the  end  of  the 
fishing  year. 

Except  for  a  person  aboard  a  charter 
vessel,  during  the  closure,  no  person 
aboard  a  vessel  permitted  to  fish  under 
a  commercial  allocation  may  fish  for. 
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retain,  or  have  io  possession  in  the  EEZ 
king  mackerel  from  the  western  zone.  A 
person  abuurd  a  charter  vessel  may 
continue  to  fish  for  king  mackerel  in  the 
western  zone  under  the  bag  Kmtt  set 
forth  in  §  642.28(a)(1),  provided  the 
vessel  is  under  charter  and  the  vessel 
has  an  annual  charter  vessel  permit 
issued  under  S  642.4(aK3).  A  charter 
vessel  with  a  permit  to  fish  on  a 
connnercial  atkxration  is  under  charter 
when  it  carries  a  passenger  who  fishes 
for  a  fee  or  when  there  are  more  than 
three  persons  aboard,  including  operator 
and  new.  During  the  closure,  king 


mackerel  from  the  western  zone  taken  in 
the  EEZ,  including  those  harvested 
under  the  bag  hmit,  may  not  be 
purchased,  bartered,  traded,  or  sold. 
This  prohibition  does  not  apply  to  trade 
in  king  mackerd  from  dte  western  zone 
that  were  harvested,  landed,  and 
bartered,  traded,  or  sold  prior  to  the 
closure  and  held  in  cold  storage  by  a 
dealer  or  processor. 

Other  Matters 

.    This  action  is  required  by  50  CFR 
642.22(a)  and  complies  with  E.a  12291. 

Authority:  16  VS.C.  1801  et  seq. 


List  a(  Subjects  ia  9i  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  2S.  tSBl. 
RidMid  H.  Schaefer, 

Director  of  Office  of  Fisheries.  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

|FR  Doc.  91-23875  Filed  9-27-81;  11-J9  ain| 
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This  section  of  ttw   FEDERAL  REGISTER 
contains  notices  to  tt>e  putHtc  o<  the 
proposed  issuance  of  rules  and 
regutatiorn.  TTte  purpose  of  tt^ese  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
makir^  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  A<lministratk>n 

14CFRPart71 

(Airspace  Docket  No.  91-AGL-6] 

Proposad  Altaratlon  of  Federal 
Airways;  IL 

AQENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  ruien:iaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  descriptions  of  Federal  airways 
located  in  the  State  of  Illinois.  This 
proposal  is  the  culmination  of  an 
airspace  utilization  improvement  study 
for  the  Chicago,  IL,  area.  These  changes 
would  be  an  adjustment  to  the  O'Hare 
International  Airport  approach  control 
arrivals,  due  to  the  implementation  of  a 
Standard  Terminal  Arrival  Route 
(STAR).  This  action  would  reduce  chart 
clutter  and  improve  the  arrival  trafTic 
flow  in  the  O'Hare  terminal  area. 
DATES:  Comments  must  be  received  on 
or  before  November  12, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AGL-500.  Docket  No. 
91-AGL-6.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Oes  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m.  The  PAA  Rules  docket  is  located 
in  the  Office  of  the  Chief  Counsel,  room 
918.  800  Independence  Avenue,  SW.. 
Washington,  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  600 


IndependeiKe  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-fl25S. 

SUPPlfMENTARV  INFORMATION: 

Comments  Invited 

interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  vnitten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
AGL-e."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  li^t  of  comments  received.  All 
cbmments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230.  600  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3464. 
Communications  must  identify  the 
notice  number  of  this  NPRM  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  the  descriptions  of  VOR  Federal 
Airways  V-e9.  V-116,  and  V-262  located 
in  the  State  of  Illinois.  This  proposal  is 
the  culmination  of  an  airspace 
utilization  improvement  study  for  the 
Chicago,  IL.  area.  These  changes  would 
be  an  adjustment  to  the  O'Hare 
approach  control  arrivals,  due  to  the 
implementation  of  a  STAR.  This 
proposal  would  reduce  chart  clutter  and 
controller  workload.  Section  71.123  of 
part  71  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6G 
dated  September  4, 1990. 

The  FAA  hat  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigatioa  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

Lbt  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a|. 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  )anuary  12. 1983):  14 
CFR  11.89. 
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§71.123    [Anwndedl 

2.  §  71.123  is  amended  as  follows: 

V-fi9  |AnieDded| 

By  removing  the  words  "INT  Joliel  067*  and 
Du  Page.  lU  129°  radials." 

V-116  (Ainendedl 

By  removing  the  words  "loliet,  IL;  to  INT 
Joliet  067*  and  Du  Page.  IL,  129'  radials."  and 
substituting  the  words  "Pontiac,  IL;  ]oliet,  IL" 

V-282  (Amendfld] 

By  removing  the  words  ",  via  Bradford.  IL; 
to  Joliet.  IL;  INT  Jolief  067*  and  Du  Page,  IL. 
129*  radials."  and  substituting  the  words": 
Bradford,  IL;  to  INT  Bradford  085T  (081 'M) 
and  Joliet,  IL,  204T(202°M)  radials;  joliet." 

Issued  in  Washington,  DC  on  September 
19, 1991. 
leiry  W.  Ball. 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  91-23667  Filed  10-1-91;  8:45  am  J 

MIXING  COOE  4910-1S-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Revision  of  Administrative  Rule 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM], 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  proposed  Program 
Amendment  Number  53  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program]  under  the  Surfacing  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  revise  one 
rule  in  the  Ohio  Administrative  Code  to 
provide  that  highwalls  need  not  be 
entirely  eliminated  in  areas  to  be 
covered  by  impoundments. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
November  1, 1991.  If  requested,  a  pubUc 
hearing  on  the  proposed  amendments 
will  be  held  at  1  p.m.  on  November  28, 
1991.  Requests  to  present  oral  testimony 


at  the  hearing  must  be  received  on  or 
before  4  p.m.  on  October  17, 1991. 
ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSM's  Columbus  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Columbus  Field 
Office,  2242  South  Hamilton  Road, 
room  202.  Columbus.  Ohio  43232. 
Telephone:  (614)  86&-0578. 
Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855 
Fountain  Square  Court.  Building  H-3, 
Columbus,  Ohio  43224,  Telephone: 
(614)  265-6675. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  J.  Seibel,  Director. 
Columbus  Field  Office,  (614)  866-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11.  935.12.  935.15.  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  September  10. 1991 
(Administrative  Record  No.  OH-1581), 
Ohio  submitted  proposed  Program 
Amendment  Number  53.  The 
amendment  proposes  to  delete  Ohio 
Administrative  Code  (OAC)  section 
1501:13-9-04  paragraph  (H)(2)(e).  This 
paragraph  currently  requires  operators 
to  eliminate  highwalls  in  areas  which 
.are  to  be  covered  by  permanent 
impoundments. 

In  place  of  this  existing  provision,  the 
proposed  amendment  would  add  a  n^w 
paragraph  (H)(l)(i)  to  OAC  1501:13-9-04. 
This  new  paragraph  would  require  that 
the  vertical  portion  of  any  remaining 
highwall  beneath  the  surface  of 


impoundments  shall  be  located  far 
enough  below  the  low-water  line  of  the 
impoundment  to  provide  adequate 
safety  and  access  for  future  users  of  the 
impoundment. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.  on  October  17, 1991. 
If  no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  the  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  ut 
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the  locations  listed  under  "ADDRESSES' 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Sui^ecU  in  30  CFR  Part  935 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  September  19, 1991. 
Cari  C.  QoM. 

Assistant  Director,  Eastern  Support  Center 
|FR  Doc.  91-23659  Filed  10-1-91;  8:45  am] 

ULUNQ  COM  43ie-0«-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(OAQPS  No.  CA11-7-5270;  FRL-4018-6] 

Approval  and  Promulgation  of 
ln>plementation  Plans  California  State 
Implementation  Plan  Revision;  South 
Coast  Air  Quality  Management  District; 
San  Diego  County  Air  Pollution  Control 
District 

aqency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaicing. 

summary:  This  notice  proposes  to 
approve  two  volatile  organic  compound 
(VOC)  rule  submitted  by  the  California 
Air  Resources  Board  (ARB)  as  revisions 
to  the  California  State  Implementation 
Plan  (SIP).  The  rules  were  adopted  by 
the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  on 
April  6, 1990  and  by  the  San  Diego 
County  Air  Pollution  Control  District 
(SDAPCD)  on  May  21, 1991.  The 
SCAQMD  rule  was  submitted  by  ARB 
on  December  31, 1990,  and  the  SDAPCD 
rule  was  submitted  by  ARB  on  May  30. 
1991.  Each  rule  establishes  guidance 
modeled  after  the  EPA's  Emissions 
Trading  Policy  Statement,  published  on 
December  4, 1986  (51  Federal  Register 
43814),  for  the  trading  of  VOC  emissions 
within  applicable  existing  stationary 
sources  in  the  SCAQMD  and  SDAPCD. 
EPA  is  proposing  to  approve  the  rules 
because  they  are  consistent  with  the 
1990  Clean  Air  Amendments.  40  CFR 
part  51.  and  EPA  policy. 
DATES:  Comments  must  be  received  on 
or  before  November  1, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to:  Colleen  McKaughan,  State 
Implementation  Plan  Section  (A-2-3). 
Air  and  Toxics  Division.  Environmental 
Protection  Agency,  Region  9,  75 
Hawthorne  Street  San  Francisco,  CA 
94105. 

Copies  of  the  rules  and  EPA's 
evaluation  report  are  available  for 


public  inspection  at  EPA's  Region  9 

office  during  normal  business  hours. 

Copies  of  the  submitted  rules  are  also 

available  for  inspection  at  the  following 

locations: 

California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  1219  "K"  Street. 

Sacramento.  CA  95814. 
South  Coast  Air  Quality  Management 

District.  Public  Information  Center, 

9150  Flair  Drive,  El  Monte,  CA  91731. 
San  Diego  County  Air  Pollution  Control 

District.  9150  Qiesapeake  Drive.  San 

Diego.  CA  92123-1095. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Ungvarsky.  State  Implementation 
Plan  Section  (A-2-3).  Air  and  Toxics 
Divisioa  Environmental  Protection 
Agency.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  telephone  (415) 
744-1188,  FTS:  464-1188. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  28, 1988.  EPA  notified  the 
Governor  of  California  that  the- 
SCAQMD  and  SDAPCD  (along  with 
other  California  Districts)  portion  of  the 
California  State  Implementation  Plan 
(SIP)  was  inadequate  to  attain  and 
maintain  the  National  Ambient  Air 
Quality  Standards  for  ozone.  Part  of  this 
notification  process  (known  as  the  "SIP- 
Call'")  included  a  requirement  that 
States  correct  deficient  VOC  SIP 
regulations  which  did  not  fully  meet 
Clean  Air  Act  (CAA)  requirements 
relating  to  reasonably  available  control 
technology  (RACT)  as  interpreted  in 
existing  EPA  policy.  On  November  15. 

1990.  the  Clean  Air  Act  Amendments  of 
1990  (CAAA)  were  enacted  (Pub.  L  101- 
549, 104  Stat.  1399.  codified  at  42  U.S. 
SS7401-7e71q).  In  section  182(a)(2)(A)  of 
the  CAAA.  Congress  statutorily  adopted 
the  requirement  that  ozone 
nonattainment  areas  classified  marginal 
or  higher  fix  their  deficient  RACT  rules 
and  established  a  deadline  of  May  15, 

1991,  for  States  to  submit  corrections  of 
those  deficiencies.  The  SCAQMD  and 
SDAPCD  were  subject  to  this  deadline. 

As  part  of  this  effort  EPA  Region  9 
identified  numerous  Alternative 
Emission  Control  Plan  (AECP) 
provisions  in  existing  California  VOC 
regulations  as  inconsistent  with  EPA 
pohcy.  Today's  notice  proposes  to 
approve  SCAQMD  Rule  108— 
Alternative  Emission  Control  Plans  and 
SDAPCD  67.1 — Alternative  Emission 
Control  Plans,  which  correct  the  AECP 
deficiency  in  a  variety  of  rules  limiting 
VOC  emissions  from  surface  coating 
regulations. 

The  SCAQMD  is  responsible  for 
correction  and  implementation  of  a 


number  of  VOC  regulations  applicable 
in  the  South  Coast  Air  Basin,  which  is 
designated  as  an  nonattainment  area. 
The  SDAPCD  is  responsible  for 
correction  and  implementation  of  a 
number  of  VOC  regulations  applicable 
to  San  Diego  County^  which  is 
designated  as  an  ozone  nonattainment 
area  '.  VOCs  are  a  primary  precursor 
involved  in  the  formation  of  ambient 
ozone.  / 

At  the  time  of  the  SIP-call  in  May. 
1988.  numerous  SCAQMD  and  SDAPCD 
rules  contained  AECP  provisions  which 
allowed  a  source  to  average  or  bubble 
their  VOC  emissions  from  a  variety  of 
operations  within  a  facility.  While  EPA 
policy  allows  for  the  averaging  or 
bubbling  of  emissions.the  SCAQMD  and 
SDAPCD  AECP  provisions  were 
inconsistent  with  EPA  criteria 
established  in  the  Emissions  Trading 
Policy  Statement  (FTPS).  As  a  response 
to  the  SIP-call,  the  SCAQMD  adopted 
rule  108  and  SDAPCZ)  adopted  Rule  67.1. 
which  are  both  new  rules  modeled  after 
criteria  in  the  ETPS.  Along  with  the 
adopUon  of  rule  1908,  the  SCAQMD 
deleted  the  AECP  language  in  a  number 
of  VOC  regulations  (described  below) 
and  added  a  provision  in  each 
applicable  VOC  regulation  which 
referenced  rule  106.  SDAPCD  has  taken 
a  similar  approach  with  its  applicable 
VOC  regulations  (also  described  below). 
EPA  is  not  taking  action  today  on  the 
individual  rules  which  reference  rules 
108  and  67.1:  EPA  will  take  action  on 
these  regulations  in  future  rulemaking 
notices. 

Descriptioa  of  Regulationi 

SCAQMD  Rule  108  and  SDAPCD  Rule 
67.1  establish  criteria  for  the  averaging 
or  bubbling  of  VOC  emissions  within 
existing  stationary  sources.  Key  criteria 
within  rules  108  and  67.1  include  that: 

•  The  AECP  shall  be  enforceable  over 
a  24-hour  period; 

•  The  AECP  shall  establish  an 
emissions  baseline  for  each  source  by 
using  the  lowest  of  either  actual  or 
allowable  values  for  the  emission  rate, 
capacity  utilizadoa  and  hours  of 
operation,  based  on  the  previous  two 
years  of  information  or  another  more 
representative  period; 

•  Emission  reductions  shall  be 
surplus,  permanent,  quantifiable,  and 
enforceable: 

•  The  AECP  shall  provide  a  net  air 
quality  benefit  by  achieving  a  20% 


'  Undar  ••oiioa  161  of  the  CAAA.  th«  ACAQMO 
«ifill  ba  dsMiiied  ••  an  extreme  ozone 
nonattalnmaiM  area,  aod  the  SDAPCD  will  be 
claitined  at  a  tever*  ozone  nonattainmeni  area 


49858  Federal  Register  /  Vol.  56.  No.  191  /  Wednesday.  October  2.  1991  /  Proposed  Rules 


reduction  beyond  the  established 
baseline; 

•  AECP  approvals  shall  be  submitted 
to  CARB  and  EPA  as  source-specific 
revisions  to  the  SIP. 

Rule  108  is  applicable  to  an  existing 
stationary  source  electing  to  comply  by 
means  of  an  AECP  and  subject  to  one  of 
the  following  SCAQMD  VOC  rules: 
1104 — Wood  Flat  Stock  Coating  Operations, 
1106— Marine  Coating  Operations, 
1107 — Coating  of  Metal  Parts  and  Products. 
Ills— Motor  Vehicle  Assembly  Line  Coating 

Operations, 
1124 — Aerospace  Assembly  and  Component 

Coating  Operations, 
1125 — Metal  Container.  Closure,  and  Coil 

Coating  Operations. 
1128 — Paper,  Fabric,  and  Film  Coating 

Operations. 
1130— Graphic  Arts, 
1136— Wood  Products  Coatings, 
1145 — Plastic,  Rubber,  and  Glass  Coatings, 
1151 — Motor  Vehicle  and  Mobile  Equipment 

Non-assembly  Line  Coating  Operations, 
1164 — Semiconductor  Manufacturing, 
1168 — Control  of  Volatile  Organic  Compound 

Emissions  from  Adhesive  Application. 

These  thirteen  source  categories 
represent  a  variety  of  surface  coating 
operations,  which  emit  VOCs.  Prior  to 
adoption  of  rule  108.  the  SCAQMD  staff 
estimated  that  an  undetermined  number 
of  sources  representing  six  rule 
categories  (1107. 1124, 1125, 1130. 1136. 
and  1145]  had  previously  applied  for  and 
were  operating  using  an  AECP.  Upon 
adoption  of  rule  108.  applicable  sources 
were  required  to  reapply  for  an  AECP 
under  the  revised  criteria  if  they 
intended  to  continue  using  an  AECP  as  a 
method  of  compliance.  While  today's 
action  proposes  to  approve  rule  108, 
EPA  is  not  taking  action  in  this  notice  on 
the  individual  rules  listed  above. 
Revisions  to  these  rules  and  applicable 
AECP  submittals  will  be  addressed  in 
future  rulemaking  actions.  At  that  time, 
EPA  will  consider  the  applicability,  if 
any,  of  the  additional  requirements  in 
the  ETPS  for  state  assurances. 

Rule  67.1  is  applicable  to  an  existing 
stationary  source  electing  to  comply  by 
means  of  an  AECP  and  subject  to  one  of 
the  following  SDAPCD  VOC  rules: 
67.3 — Coating  of  Metal  Parts  and  Products, 
67.4 — Metal  Container,  Metal  Closure  and 

Metal  Coil  Coating  Operations, 
67.5— Paper,  Film  and  Fabric  Coating 

Operations. 
67.9 — Aerospace  Coating  Operations, 
67.11 — Wood  Products  Coating  Operations. 
67.16 — Graphic  Arts  Operations, 
67.18 — Marine  Coating  Operations. 

These  seven  source  categories 
represent  a  variety  of  surface  coating 
operations  which  emit  VOCs.  Prior  to 
adoption  of  rule  67.1,  the  SDAPCD  staff 
estimated  that  three  sources  (all 
regulated  under  rule  67.9)  were 


operating  under  an  AECP.  Upon 
adoption  of  rule  67.1,  applicable  sources 
were  required  to  reapply  for  an  AECP 
under  the  revised  criteria  if  they 
intended  to  continue  using  an  AECP  as  a 
method  of  compliance.  While  today's 
action  proposes  to  approve  rule  67.1, 
EPA  is  not  taking  action  in  this  notice  on 
the  individual  rules  listed  above. 
Revisions  to  these  rules  and  applicable 
AECP  submittals  will  be  addressed  in 
future  rulemaking  actions.  At  that  time. 
EPA  will  consider  the  applicability,  if 
any,  of  the  additional  requirements  in 
the  ETPS  for  State  assurances. 

EPA  Evaluation 

EPA  has  evaluated  SCAQMD  Rule  108 
and  SDAPCD  Rule  67.1  for  cohsistency 
with  the  1990  Clean  Air  Act 
Amendments  (CAAA),  40  CFR  part  51. 
and  EPA  policy.  Specifically,  this  SIP 
revision  comphes  with  the  requirements 
under  Section  110  (1)  regarding  non- 
interference with  attainment  and 
reasonable  further  progress;  section 
182(a](2)(A]  regarding  the  correction  of 
RACT  deficiencies;  and  section  193 
which  insures  no  relaxation  of  control 
requirements  unless  equivalent  or 
greater  reductions  are  achieved. 
SCAQMD  Rule  108  and  SDAPCD  Rule 
67.1  were  also  evaluated  against  criteria 
in  the  ETPS  and  EPA  guidance  as 
discussed  in  Issues  Relating  to  VOC 
Regulation  Cutpoints,  Deficiencies,  and 
Deviations — Clarification  to  appendix  D 
of  November  24. 1987  Federal  Register 
May  25. 1988.  EPA  has  determined  rules 
108  and  67.1  to  be  consistent  with  the 
aforementioned  criteria  and.  therefore, 
will  improve  the  integrity  of  the  AECPs 
and  emissions  reductions  obtained 
under  a  variety  of  VOC  regulations. 
Rules  108  and  67.1  will  also  correct  a 
major  appendix  D  deficiency  for  a 
number  of  SCAQMD  and  SDAPCD  VOC 
rules,  as  required  by  EPA's  1988  SIP  Call 
and  section  182(A)(2)(A)  of  the  CAAA. 
Accordingly.  EPA  proposes  to  approve 
Rules  108  and  67.1  as  a  revision  to  the 
California  SIP  because  they  improve  and 
strengthen  the  SIP. 

EPA  Proposed  Action 

Under  section  110  and  part  D  of  the 
CAA.  EPA  is  proposing  to  approve  rules 
108  and  67.1  because  they  are  consistent 
with  the  1990  Clean  Air  Act 
Amendments,  40  CFR  part  51.  and  EPA 
Policy.  Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 


relevant  statutory  and  regulatory 
requirements.. 

Regulatory  Process 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone, 
Hydrocarbons.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642 

Dated:  September  26, 1991. 
Nora  L.  McGtte, 
Acting  Regional  Administrator. 
[FR  Doc.  91-23707  Filed  10-1-91;  8:45  am) 
BILUNO  CODE  CSaO-flO-M 


40  CFR  Part  228 
[FRL-4017-8] 

Ocean  Dumping;  Proposed 
Designation  of  Site 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

summary:  EPA  today  proposes  to 
designate  a  dredged  material  disposal 
site  located  in  the  Pacific  Ocean 
offshore  of  the  mouth  of  the  Umpqua 
River,  Oregon,  for  the  disposal  of 
dredged  material  removed  from  the 
federal  navigation  project  in  the 
Umpqua  River  and  estuary,  and  for 
materials  dredged  during  other  actions 
authorized  by,  and  in  accordance  with, 
section  103  of  the  Marine  Protection. 
Research,  and  Sanctuaries  Act  of  1972 
(MPRSA).  This  action  is  necessary  to 
provide  an  acceptable  ocean  dumping 
site  for  the  current  and  future  disposal 
of  this  material.  This  proposed  site 
designation  is  for  an  indefinite  period  of 
time,  but  the  site  is  subject  to  continuing 
monitoring  to  insure  that  unacceptable, 
adverse  environmental  impacts  do  not 
occur. 

DATES:  Comments  must  be  received  on 
or  before  November  18, 1991. 
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ADDRESSES:  Comments  on  this  proposed 
rule  should- be  sent  to:  John  Malek, 
Dredging  and  Ocean  Dumping 
Coordinator,  Region  10,  WD-128. 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 

EPA  Public  Information  Reference  Unit 

(PIRU).  room  2904  (rear),  401  M  Street 

Southwest.  Washington.  DC. 
EPA  Region  10. 1200  Sixth  Avenue. 

Seattle,  Washington. 
U.S.  Army  Corps  of  Engineers.  North 

Pacific  Division,  U.S.  Custom  House. 

220  Northwest  Eighth,  Portland, 

Oregon. 
U.S.  Army  Corps  of  Engineers.  Portland 

District,  319  Southwest  Pine,  Portland. 

Oregon. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  Malek.  206/553-1286. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended.  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  the  authority  to  designate 
sites  where  ocean  dumping  may  be 
permitted.  On  October  1, 1986,  the 
Administrator  delegated  the  authority  to 
designate  ocean  dumping  sites  to  the 
Regional  Administrator  of  the  Region  in 
which  the  site  is  located.  This  site 
designation  is  being  made  pursuant  to 
that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  I,  subchapter  H,  §  228.4) 
state  that  ocean  dumping  site  will  be 
designated  by  publication  in  part  228.  A 
list  of  "Approved  and  Final  Ocean 
Dumping  Sites"  was  published  on 
January  11, 1977  (42  FR  2461  et  seq.]  and 
was  last  updated  on  February  2. 1990, 
(55  FR  3688  et  seq.).  That  list  established 
an  interim  site  in  the  vicinity  of  the 
Umpqua  River  entrance.  Realignment  of 
the  approach  channel  to  the  estuary 
placed  it  directly  over  the  interim  site. 
An  adjusted  site  was  identified  to  avoid 
navigational  conflicts  and  is  being 
proposed  for  formal  designation.  The 
adjusted  site  is  located  2,800  feet  (853  m) 
north  of  the  interim  site  in  slightly 
deeper  water.  This  site  designation  is 
being  published  as  proposed  rulemaking 
in  accordance  with  section  228.4(e)  of 
the  Ocean  Dimiping  Regulations,  which 
permits  the  designation  of  ocean 
disposal  sites  for  dredged  material. 
Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments  within  45  days  of  the 
date  of  this  publication  to  the  address 
given  above. 


B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.,  (NEPA)  requires  that 
Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  legislation  and  other 
major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.  The  object  of  NEPA  is  to 
build  into  agency  decision-making 
processes  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions.  While  NEPA  does  not  apply  to 
EPA  activities  of  this  type,  EPA  has 
voluntarily  committed  to  prepare  EIS's 
in  connection  with  ocean  dumping  site 
designations  such  as  this.  (39  FR  16186) 
(May  7, 1974). 

EPA  has  prepared  a  draft  EIS  entitled 
"Umpqua,  Oregon,  Dredged  Material 
Disposal  Site  Designation".  As  a 
separate  but  concurrent  action,  a  notice 
of  availability  of  the  draft  EIS  for  pubhc 
review  and  comment  has  been 
published  in  the  Federal  Register.  It  is 
planned  that  the  public  review  periods 
for  the  draft  EIS  and  this  proposed  rule 
overlap.  However,  comments  will  be 
accepted  on  either  the  draft  EIS  or 
proposed  rule  until  the  end  of  the  latest 
45-day  period.  Comments  will  be 
responded  to  in  the  final  EIS  and  rule. 
Anyone  desiring  a  copy  of  the  EIS  may 
obtain  one  from  the  address  given 
above. 

The  action  discussed  in  the  draft  EIS 
is  designation  for  continuing  use  of  an 
ocean  disposal  site  for  dredged  material. 
The  purpose  of  the  designation  is  to 
provide  an  environmentally  acceptable 
location  for  ocean  disposal  of  dredged 
material.  The  appropriateness  of  ocean 
disposal  is  determined  on  a  case-by- 
case  basis  as  part  of  the  process  of 
issuing  permits  for  ocean  disposal. 

The  draft  EIS  provides  information  to 
support  designation  of  an  ocean  dredged 
material  disposal  site  (ODMDS)  in  the 
Pacific  Ocean  off  the  mouth  of  the 
Umpqua  River  in  the  State  of  Oregon. 
The  proposed  ODMDS  is  an  adjusted 
location  lying  north  of  an  existing, 
interim-designated  site.  Site  designation 
studies  were  conducted  by  the  Portland 
District,  Corps  of  Engineers,  in 
consultation  with  EPA  Region  10.  The 
adjusted  ODMDS  was  judged  to  be  a 
safer  location  than  the  interim  site. 

The  study  and  final  designation 
process  are  being  conducted  in 
accordance  with  the  Act.  the  Ocean 
Dumping  Regulations,  and  other 
applicable  Federal  environmental 
legislation. 


C.  Proposed  Site  Description 

The  proposed  site  is  located 
approximately  one  nautical  mile 
offshore  of  the  mouth  of  the  Umpqua 
River  and  occupies  an  area  of  about  116 
acres  (.14  square  nautical  miles).  Water 
depths  within  the  site  average  105  feet 
(32  m).  The  coordinates  of  the  site  are  as 
follows  (NAD  83): 

43°40'34"  N..  124''14'26 '  W.. 
43"'40'34"  N..  124°13'50"  W.. 
43''40'20"  N..  124''13'50"  W., 
43''40'20"  N..  124°14'26"  W. 

If  at  any  time  disposal  operations  at 
the  site  cause  unacceptable  adverse 
impacts,  further  use  of  the  site  will  be 
restricted  or  terminated. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  the  use 
of  that  site  will  be  terminated  as  soon  as 
suitable  alternate  disposal  sites  can  be 
designated.  The  general  criteria  are 
given  in  S  228.5  of  the  EPA  Ocean 
Dumping  Regulations,  and  S  228.6  lists 
eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 

The  proposed  site,  as  discussed  below 
under  the  eleven  specific  factors,  is 
acceptable  under  the  five  general 
criteria,  except  for  the  preference  for 
sites  located  off  the  Continental  Shelf 
EPA  has  determined,  based  on  the 
information  presented  in  the  draft  EIS. 
that  a  site  off  the  Continental  Shelf  is 
not  feasible  and  that  no  environmental 
benefits  would  be  obtained  by  selecting 
such  a  site  instead  of  that  proposed  in 
this  action.  Historical  use  at  the  existing 
interim  site  has  not  resulted  in 
substantial  adverse  effects  to  living 
resources  of  the  ocean  or  to  other  uses 
of  the  marine  environment.  The  adjusted 
site  proposed  for  designation  is  in  the 
same  general  area  as  the  interim  site 
and  is  not  anticipated  that  its  use  would 
incur  significantly  different  or  greater 
adverse  ejects. 

The  characteristics  of  the  existing 
interim  site  and  the  adjusted  site  being 
proposed  for  designation  are  reviewed 
below  in  terms  of  the  eleven  factors. 
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1.  Geographical  Position,  Depth  of 
Water.  Bottom  Topography,  and 
Distance  from  Coast 

40  CFR  228.6(a)(1).  The  interim  site,  or 
areas  in  the  same  vicinity,  have  been 
used  by  Portland  District  since  1924.  The 
site  received  its  interim  designation 
from  EPA  in  1977  (40  CFR  228.12);  it  was 
entitled  "Umpqua  River  Entrance"  and 
was  given  the  following  comer 
coordinates  (NAD  83): 
43''40'06"  N.,  124°14'22"  W.. 
43''40'06"  N..  124°13'46"  W.. 
43°39'52"  N..  124''13'48"  W.. 
43°39'52"  N..  124°14'22"  W.. 
The  approximate  location  of  this  site  is 
one  nautical  mile  from  the  Umpqua 
River  entrance,  with  dimensions  of  3600 
feet  by  1400  feet  (1097  m  by  427  m)  and 
an  average  depth  of  90  feet  (27.5  m).  The 
site  occupies  approximately  116  acres 
(.14  square  nmi). 

The  U.S.  Coast  Guard  raised  some 
concern  with  the  location  of  the  interim 
site  with  respect  to  the  marked 
approach  channel.  The  approach 
channel  was  re-aligned  in  response  to 
changes  made  in  the  entrance  jetties  in 
1982.  As  a  result,  the  approach  charmel 
became  aligned  directly  over  the  interim 
ODMDS.  Potential  conflicts  could  occur 
between  the  dredge  or  tug-and-barge 
activity  and  local  ships  during  disposal. 
Additionally,  navigational  problems 
could  develop  if  mounding  were  to  occur 
at  the  interim  disposal  site.  As  a  result, 
an  adjusted  location  was  defmed  and  is 
proposed  for  final  designation.  It  has  the 
following  coordinates  (NAD  83): 
43°40'34"  N.,  124''14'26"  W., 
43°40'34"  N.,  124°13'50"  W.. 
43°40'20"  N.,  124°13'50"  W., 
43''40'20"  N.,  124°14'26"  W. 
The  adjusted  site  is  located  2,800  feet 
(853  m)  to  the  north  of  the  interim  site  in 
slightly  deeper  water,  with  an  average 
depth  of  105  feet  (32  m).  Its  dimensions 
are  identical  to  the  interim  site, 
occupying  approximately  116  acres  (.14 
square  nmi).  The  center  line  of  both  sites 
is  on  a  270  degree  azimuth. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  and 
Juvenile  Phases. 

40  CFR  228.6(a)(2).  Aquatic  resources 
of  the  site  are  described  in  detail  in  the 
draft  EIS.  appendix  A.  The  interim  and 
adjusted  sites  are  located  in  the 
nearshore  area,  and  contain  an 
abundance  of  aquatic  life  characteristic 
of  nearshore.  sandy  wave-influenced 
regions  common  along  the  coast  of  the 
Pacific  Northwest.  The  infaunal 
community  is  dominated  by  gammarid 
amphipods  and  polychaete  worms.  The 
species  of  invertebra  es  inhabiting  the 


study  area  are  the  more  motile 
psammnetic  (sand-dwelling)  forms 
which  tolerate  or  require  high  sediment 
flux.  Accordingly,  use  of  the  adjusted 
site  for  disposal  is  not  expected  to  harm, 
but  may  enhance,  these  organisms.  The 
dominant  commercially  and 
recreationally  important 
macroinvertebrate  species  in  the  area 
are  shellfish.  Dungeness  crab,  and  squid. 
The  nearshore  area  off  the  Umpqua 
River  supports  a  variety  of  pelagic  and 
demersal  fish  species.  Pelagic  species 
include  anadromous  salmon,  steelhead. 
cutthroat  trout,  and  shad  that  migrate 
through  the  estuaries  to  upriver 
spawning  areas.  Other  pelagic  species 
include  the  Pacific  herring,  anchovy,  surf 
smelt,  and  sea  perch.  Numerous  species 
of  birds  and  marine  mammals  occur  in 
the  pelagic  nearshore  and  shoreline 
habitats. 

Portland  District  requested  an 
endangered  species  listing  for  the 
ODMDS  from  U.S.  Fish  and  Wildlife 
Service  (USFWS)  and  National  Marine 
Fisheries  Service  (NMFS)  as  part  of  their 
coordination  of  the  Site  Evaluation 
Report.  At  that  time  only  the  brown 
pelican  and  the  gray  whale  were  listed. 
Based  on  previous  biological 
assessments  conducted  along  the 
Oregon  coast,  it  was  concluded  that  no 
impacts  to  either  species  is  anticipated 
from  the  proposed  designation  and  use. 
A  letter  of  concurrence  from  the  NMFS 
concluded  that  no  impacts  to  the  brown 
pelican  or  gray  whale  would  be 
anticipated.  This  information  was 
presented  to  EPA  in  the  final  Site 
Evaluation  Report.  Subsequently,  the 
Corps  and  EPA  were  informed  by  the 
NMFS  that  they  have  revised  their  list  of 
threatened/endangered  species.  Species 
listed  by  the  NMFS  now  include  the 
gray,  humpback,  blue,  fin,  sei.  right,  and 
sperm  whales;  northern  (Steller)  sea 
lions;  leatherback  sea  turtles;  and 
Sacramento  River  winter  run  chinook 
salmon.  A  biological  assessment  was 
prepared  by  the  Corps  addressing  the 
newly  listed  species  and  revision 
previous  biological  assessment  on  the 
gray  whale.  The  assessment  concluded 
that  no  impact  to  any  of  the  species  is 
anticipated  by  designation  and  use  of 
ODMDS.  Based  on  this  and  previous 
biological  assessments  conducted  along 
the  Oregon  coast.  EPA  has  concluded 
that  no  impacts  to  any  threatened  or 
endangered  species  would  result  from 
designation  and  use  of  the  Umpqua 
ODMDS. 

In  sunmiary,  both  the  interim  and 
adjusted  ODMDS  contain  living 
resources  that  could  be  affected  by 
disposal  activities.  Evaluation  of  past 
disposal  activities  do  not  indicate  that 
unacceptable  adverse  effects  to  these 


resources  have  occurred.  Based  on 
resource  considerations,  both  the 
interim  and  adjusted  ODMDS  are 
considered  acceptable  for  ODMDS 
designation. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas 

40  CFR  228.6(a)(3).  The  Interim 
disposal  site  is  850  feet  (260  m)  from  the 
end  of  the  jetties  and  1.900  feet  (580  m) 
from  the  nearest  beach.  The  adjusted 
site  is  1.200  feet  (365  m)  from  the  end  of 
the  jetties  and  2,200  feet  (670  m)  from 
the  nearest  beach.  There  are  no  rocks  or 
pinnacles  in  the  vicinity  of  either  site. 

4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  if  Any 

40  CFR  228.6(a)(4).  The  disposal  site 
will  receive  dredged  materials 
transported  by  either  government  or 
private  contractor  hopper  dredges  or 
ocean-going  barges.  The  dredges 
typically  available  for  use  at  the 
Umpqua  project  have  hopper  capacities 
of  800  to  1.500  cy.  Barges  have  a  greater 
capacity,  up  to  4,000  cy.  Thus,  no  more 
than  4,000  cy  would  be  disposed  at  any 
one  time.  For  steerage  purposes,  the 
ships  would  be  under  power  and  moving 
while  disposing.  This  would  increase 
dispersion.  To  date,  over  14.5  million  cy 
have  been  disposed  at  sea.  over  3.5 
million  cy  of  which  were  disposed  in  the 
interim  ODMDS.  Between  the  years  1968 
and  1988,  total  annual  dredging  volume 
averaged  560,000  cy.  Most  of  that 
material  (average  312,000  cy)  was 
disposed  within  the  estuary.  However, 
in  the  past  five  years,  estuarine  disposal 
has  averaged  just  180.000  cy.  This  trend 
toward  greater  reliance  on  ocean 
disposal  is  expected  to  continue. 

Material  dredged  for  offshore  disposal' 
comes  from  bars  forming  at  the  mouth  of 
the  Umpqua.  They  consist  primarily  of 
marine  sand  transported  into  the  river's 
mouth.  The  sand  is  medium  to  fine 
grained,  and  is  slightly  coarser  than  the 
native  offshore  sediments.  The  sand  has 
been  excluded  in  previous  disposal 
activities  from  further  biological  and 
chemical  testing  as  discussed  in  40  CFR 
227.13b.  Fine  grain  materials  placed  in 
the  final  site  would  receive  chemical 
and  biological  testing,  if  appropriate,  as 
outlined  in  the  joint  EPA/Corps  national 
testing  framework,  supplemented  by 
regional  practices  and  be%\  professional 
judgment.  Periodic  re-evaluation  of 
sediment  characteristics  by  the  Corps 
and  EPA  occur  as  part  of  our 
management  responsibilities. 
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5.  Feasibility  of  Surveillance  and 
Monitoring 

40  CFR  228.6(a)(5).  The  proximity  of 
the  interim  disposal  site  to  shore 
facilities  creates  an  ideal  situation  for 
shore-based  monitoring  of  disposal 
activities.  Surveillance  can  also  be 
accomplished  by  surface  vessel. 

Following  formal  designation  of  an 
ODMDS.  EPA  and  the  Corps  will 
develop  a  site  management  plan  which 
will  address  post-disposal  monitoring. 
All  Oregon  ODMDS  are  periodically 
monitored  jointly  by  the  Corps  and  EPA 
already.  Several  research  groups  are 
available  in  the  area  to  perform  any 
required  work.  The  work  could  be 
performed  from  small  surface  research 
vessels  at  a  reasonable  cost. 

6.  Dispersal  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction,  and  Velocity 

40  CFR  228.6(a)(6).  The  sediments 
dredged  from  the  Umpqua  River 
entrance  are  predominantly  marine 
sands  and  fluvial  gravels.  Although  the 
Umpqua  River  delivers  a  large  sediment 
load,  the  bottom  contours  suggest  a 
rapid  distribution  away  from  the  river 
mouth.  The  beaches  seem  to  be  in 
equilibrium,  suggesting  that  littoral 
transport  is  in  balance.  From  the  bottom 
current  records,  there  appears  to  be  a 
slight  bias  in  transport  to  the  south  year- 
round,  with  some  northward  transport  in 
summer  only.  The  more  probable 
sediment  transport  system  at  the 
disposal  site  is  a  general  movement 
southward  and  deeper  from  the  site, 
with  a  northward  movement  at  greater 
depths.  The  constantly  varying  river 
outflow  combines  with  tidal  flows  to 
produce  a  highly  variable  influence  on 
the  nearshore  circulation. 

Sediment  movement  in  the  littoral 
zone  consists  of  two  mechanisms 
depending  upon  the  size  of  the  sediment. 
Anything  finer  than  sand  size  is  carried 
in  suspension  in  the  water  and  is 
relatively  quickly  removed  far  offshore. 
The  almost  total  lack  of  silts  and  clays 
within  the  Umpqua  area  attests  to  the 
efficiency  of  this  mechanism.  Sediments 
sand  size  or  coarser  may  be 
occasionally  suspended  by  wave  action 
near  the  bottom,  and  are  moved  by 
bottom  currents  or  directly  as  bedload. 
Tidal,  wind  and  wave  forces  contribute 
to  generating  bottom  currents  which  act 
in  relation  to  the  sediment  grain  size 
and  water  depth  to  produce  sediment 
transport. 


7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in  the 
Area  (Including  Cumulative  Effects) 

40  CFR  228.6(a)(7).  Average  annual 
volume  of  dredged  material  disposed 
offshore  in  the  interim  ODMDS  from 
1968  to  1988  was  147.349  cubic  yards 
(cy).  The  maximum  and  minimum 
quantities  of  sandy  material  were 
313,632  and  500  cy  respectively.  In 
appendix  B  of  the  draft  EIS,  table  B-1 
gives  the  volumes  of  material  disposed 
of  in  the  last  21  years.  The  adjusted  site 
has  not  received  any  dredged  material. 

Detailed  offshore  bathymetry  at  the 
mouth  of  the  Umpqua  River  shows  a 
bulge  in  bottom  contours  between 
approximately  -60  (-18  m)  and  -120  feel 
(-37  m)  at  the  location  of  the  interim 
ODMDS.  The  bulge  is  probably  related 
to  the  combination  of  river  discharge 
and  ebb  tide  currents,  which  create  an 
"ebb  delta"  of  nearshore  material.  Ebb 
deltas  are  common  in  many  areas  of  the 
world.  The  crest  of  the  ebb  delta  runs 
through  the  interim  disposal  site. 
Historically  there  has  not  been 
mounding  within  the  site,  nor  is  there 
aggradation  specific  to  the  site.  A  post 
dumping  survey  in  August  of  1988 
indicates  some  recent  mounding  within 
the  interim  site.  The  recent  mounding 
may  be  attributed  to  above  average 
disposal  during  the  1988  dredge  season 
and  mild  wave  climate  during  the  winter 
of  1987-88.  A  general  seaward 
movement  of  contours  between  1984  and 
1985  may  be  the  result  of  seasonal 
variation  or  the  effect  of  changes 
induced  by  El  Nino. 

8.  Interference  with  Shipping.  Fishing. 
Recreation.  Mineral  Extraction. 
Desalination.  Fish  and  Shellfish  Culture. 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the  Ocean 

40  CFR  228.6(a)(8).  The  draft  EIS 
identified  no  legitimate  uses  of  the 
ocean  that  would  be  interfered  with  as  a 
result  of  designation  of  an  ODMDS  or  its 
use.  The  following  paragraphs 
summarize  conclusions: 

Commercial  and  Recreational 
Fishing:  Major  commercial  and 
recreational  fisheries  occur  in  and 
around  the  disposal  site.  Coho  and 
chinook  salmon  are  taken  in  a  nearshore 
commercial  troll  fishery.  Salmon  support 
a  good  recreational  fishery  centered  off 
the  Umpqua  bar.  Both  commercial  and 
recreational  fishing  seasons  generally 
begin  in  June  and  run  through  October, 
subject  to  catch  quotas  set  by  ODFW. 
During  this  period,  the  potential  exists 
for  conflicts  between  the  dredge  and 
fishing  boats  The  Coast  Guard  and 
ODFW  indicated  that  they  are  unaware 


of  any  instance  where  this  has  ever 
been  a  problem. 

The  recreational  Dungeness  crab 
fishery  takes  place  mainly  within 
Winchester  Bay.  Some  commercial 
crabbing  occurs  within  close  proximity 
to  the  two  disposal  sites.  Mussels  and 
shrimp  support  a  small  commercial 
fishery.  Mussels  are  collected  in 
nearshore  areas,  and  shrimp  are  taken 
in  deep  waters  well  away  from  the 
disposal  area. 

Offshore  Mining  Operations: 
Although  deposits  of  heavy  minerals 
containing  magnetite,  gold,  platinum, 
chromite,  and  ilmenite  are  present 
offshore  along  the  Oregon  coast,  no 
metallic  mineral  deposits  in  the 
immediate  area  are  known.  There  have 
been  no  exploratory  wells  drilled 
offshore  near  the  mouth  of  the  Umpqua. 
Exploratory  wells  near  Reedspori  (on 
land)  did  not  result  in  production.  In  any 
case  it  is  unlikely  that  production 
facilities  would  be  placed  near  the 
river's  mouth  of  the  ODMDS  due  to  the 
hazard  to  navigation  that  would  be 
created. 

Navigation:  No  conflicts  with 
commercial  navigation  traffic  have  been 
recorded  in  the  more  than  60-year 
history  of  hopper  dredging  activity.  The 
potential  for  serious  conflict  at  the 
interim  site  was  created  when  the 
navigation  marked  approach  channel 
was  realigned  directly  over  the  site. 
Conflicts  at  the  adjusted  site  are  not 
expected  due  to  the  light  traffic  in  the 
Umpqua  River  area  and  the  site's 
location  away  from  the  marked 
approach  channel.  This  situation  is  not 
expected  to  change  substantially. 
Scientific:  There  are  no  known 
transects  or  other  scientific  study 
locations  that  could  be  impacted  by  the 
disposal  site. 

Coastal  Zone  Management:  Local 
comprehensive  land  use  plans  for  the 
Umpqua  area  have  been  acknowledged 
and  approved  by  the  State  of  Oregon. 
These  plans  discuss  ocean  disposal  and 
recognize  the  need  to  provide  for 
suitable  offshore  sites  for  disposal  of 
dredged  materials.  In  add'tion.  this  site 
evaluation  document  establishes  that  no 
significant  effects  on  ocean,  estuarine, 
or  shoreland  resources  are  anticipated, 
as  Goal  19  of  the  Oregon  Statewide 
Planning  Goals  and  Guideline  requires. 

During  coordination  of  the  Site 
Evaluation  Report,  the  Corps  made  a 
determination  of  consistency  with 
Coastal  Zone  Management  plans.  EPA 
also  concludes  that  designation  of  the 
proposed  site  is  consistent  to  the 
maximum  extent  practicable  with  the 
state  coastal  management  program.  A 
letter  of  concurrence  with  that  finding 
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was  provided  by  the  Oregon  Department 
of  Land  Conservation  and  Development, 
the  ^tate  coastal  zone  management 
office.  Their  letter  of  concurrence  is 
included  in  the  draft  EIS.  The  letter 
notes  that  the  Department  may 
reexamine  the  consistency  issue  if  new 
information  becomes  available. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
of  Baseline  Surveys 

40  CFR  228.6(a)(9).  Water  quality  o^ 
the  mouth  of  the  Umpqua  River  is 
considered  excellent,  typical  of 
unpolluted  seawater  along  the  Paciflc 
Northwest  coast.  No  short  of  long  term 
impacts  to  water  quality  are  expected  to 
be  associated  with  disposal  operations. 
The  ODMDS  and  near  vicinity  is  typical 
of  a  PaciHc  Northwest  mobile  sand 
community.  Monitoring  studies  have  not 
shown  any  significant  adverse  effects 
from  historic  disposal.  Studies  indicate  a 
depressed  density  of  benthic  infauna 
within  the  interim  disposal  site,  but  no 
impact  to  densities  outside  of  the  site 
relative  to  the  reference  stations. 
Reasons  for  depression  in  the  density 
may  be  due  to  the  coincidence  of  the 
dredging  activity  and  the  benthic 
recruitment  season.  If  disposal  at  the 
interim  site  is  discontinued,  the  benthic 
densities  should  recover  to  normal 
levels.  Shifting  disposal  activities  to  the 
adjusted  site  may  result  in  a  similar 
depression  at  the  site. 

10.  Potentially  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site 

40  CFR  228.6(a)(10).  It  is  highly 
unlikely  that  any  nuisance  species 
would  be  transported  to  the  disposal 
site.  Nuisance  species  are  considered  to 
be  any  undesirable  organism  not 
previously  existing  at  the  disposal  site 
and  either  transported  or  attracted  there 
because  of  the  disposal  of  dredged 
materials  which  are  capable  of 
establishing  themselves  there. 

In  the  past,  all  materials  dredged  and 
transported  to  the  interim  ODMDS  have 
been  noncontaminated  marine  sands 
similar  to  sediments  from  the  interim 
disposal  site.  While  there  are  no 
immediate  plans  for  the  disposal  of  fine 
grain  material,  the  possibility  exists  in 
the  future.  It  is  anticipated  that  the 
quantity  of  fine  grain  material  would  be 
small  and  infrequent  (less  than  40,000  cy 
every  four  years).  Any  fine  grain 
material  disposed  in  the  site  would  be 
subject  to  specific  evaluation  by  the 
Corps  and  EPA  as  previously  noted.  The 
high  energy  wave  and  current 
environment  would  tend  to  rapidly 
disperse  fine  sediments.  Therefore,  it  is 


highly  unlikely  that  any  nuisance 
species  could  be  established  at  the 
disposal  site  since  habitat  or 
contaminant  levels  are  unlikely  to 
change  over  the  long  term. 

11.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance 

40  CFR  22a6(a)(ll).  The  cultural 
resource  literature  search  of  the 
Umpqua  River  study  area  is  described  in 
appendix  E  of  the  EIS.  Due  to  the 
proximity  of  the  disposal  site,  the 
resource  that  has  the  greatest  potential 
for  impact  by  use  of  the  ODMDS  is 
shipwrecks.  The  most  likely  areas  for 
shipwrecks  in  the  project  area  are  in  the 
shallow  breaker  zone  and  the  Umpqua 
River  mouth.  Any  wreck  within  these 
areas  would  experience  damage  from 
the  high  energy  wave  climate.  Deeper 
water  would  buffer  the  high  energy 
wave  climate,  thus  shipwrecks  in  deeper 
water  could  have  less  damage.  The 
shipwrecks  in  deeper  water  tend  to  have 
more  cultural  value,  but  tend  to  be  fewer 
than  shipv^rrecks  nearshore.  Historical 
records  indicate  there  are  not  any 
shipwrecks  within  the  interim  or 
adjusted  ODMDS. 

Wrecks  could  occur  in  the  project 
area  that  have  not  yet  been  (Uscovered. 
However,  based  on  previous 
investigations  in  other  Oregon  coastal 
settings  (Yaquina  Bay,  Coquille.  Mouth 
of  the  Columbia  River,  etc.),  beaches, 
surf  zones,  and  shallow  waters  are  the 
most  likely  areas  for  shipwreck 
occurrence.  The  Umpqua  ODMDS  is 
removed  from  these  areas.  A  letter  by 
the  Oregon  State  Historic  Preservation 
Officer  (SHPO)  concurs  that  no 
significant  cultural  resources  will  be 
affected  by  the  proposed  designation 
and  use.  The  letter  is  included  in  the 
EIS. 

E.  Proposed  Action 

The  EIS  concluded  that  the  proposed 
site  may  be  appropriately  designated  for 
use.  The  proposed  site  is  compatible 
with  the  general  criteria  and  specific 
factors  used  for  site  evaluation. 

The  designation  of  the  Umpqua  River 
ODMDS  as  an  EPA  approved  Ocean 
Dumping  Site  is  being  published  as 
proposed  rulemaking.  Management  of 
this  site  will  be  delegated  to  the 
Regional  Administration  of  EPA  Region 
10. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
designation  does  not  constitute  or  imply 
EPA's  approval  of  actual  disposal  of 
material  at  sea.  Before  ocean  dumping 
or  dredged  material  at  the  site  may 
commence,  the  Corps  of  Engineers  must 


evaluate  a  permit  applications  according 
to  EPA's  ocean  dumping  criteria.  EPA 
has  the  right  to  disapprove  the  actual 
dumping  if  it  determines  that 
environmental  concerns  under  the  Act 
have  not  been  met. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this 
proposed  rule  does  not  necessitate 
preparation  of  a  Regulatory  Impact 
Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  controL 

Dated:  September  23, 1991. 
Dana  A.  Rasmusaan, 
Regional  Administrator  for  Region  10. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
amended  as  set  forth  below. 

PART  228— (AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  the  entry  for  "Umpqua  River 
Entrance"  from  the  Dredged  Material 
Site  Listing  in  paragraph  (a)(3),  and  by 
adding  paragraph  (b)(93)  to  read  as 
follows: 

§  228.12    Delegation  of  management 
suttKMity  for  Interim  ocean  dumping  sites. 

*        *        *        *        • 

(b)  *  *  * 

(93)  Umpqua  River — Region  10. 
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Location:  43-40'34"  N..  124*14'28"  W.; 
43*40'34''  N.,  124'13'50"  W.;  43°40'20"  N., 
124*1 3*50"  W.;  43'4(r20"  N.;  124*14'28"  W. 
(NAD  83) 

Size:  0.14  square  nautical  miles 

Depth:  32  meters  (average) 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  use. 

Restrictions:  Dispostil  shall  be  limited  to 
dredged  material  determined  to  be  suitable 
for  unconfmed  disposal  from  the  Umpqua 
Estuary  and  River  and  adjacent  areas. 

|FR  Doc.  91-23612  Filed  10-1-01;  8:45  am) 

BIUJNQ  CODE  SSSO-ao-M 


40  CFR  Part  764 
tOPTS-620e9;  FRL-3767-7] 
RIN  207O-AC17 

Proposed  Ban  on  Acrytamide  and  N- 
methylolacrylafnide  Grouts 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
prohibit  the  manufacture,  importation, 
distribution  in  commerce,  and  use  of 
acry'.amide  grout;  and  would  prohibit  all 
uses  of  N-methylolacrylamide  (NMA) 
grout,  except  its  use  for  sewer  line 
repair.  The  proposed  rule  would  also 
prohibit,  after  a  period  of  3  years,  the 
manufacture,  importation,  and 
distribution  in  commerce  of  NMA  grout 
for  any  purpose,  and  the  use  of  NMA 
grout  for  sewer  line  repair.  The 
proposed  action  is  necessary  to  protect 
grouters  from  the  neurotoxic  and 
carcinogenic  risks  arising  from 
significant  dermal  and  inhalation 
exposures  to  these  grouts  encountered 
with  their  use,  even  while  wearing 
personal  protective  equipment.  EPA  is 
issuing  the  proposed  rule  under  the 
authority  of  sections  6(a)  and  8(a)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
This  proposed  rule  is  based  on  a 
determination  that  use  of  acrytamide 
and  NMA  grouts  presents  an 
unreasonable  risk  of  injury  to  human 
health,  and  that  pollution  prevention 
through  a  ban  on  their  manufacture, 
importation,  distribution  in  commerce, 
and  use.  and  appropriate  labeling  of  the 
grouts,  is  necessary  to  protect 
adequately  against  these  risks.  EPA 
estimates  that  a  3-year  delay  of  the  ban 
on  NMA  grout  use  for  sewer  line  repair 
will  substantially  ease  the  potential 
economic  burden  on  the  sewer  sealing 
industry,  without  posing  an 
unreasonable  risk  to  workers  during  that 
3-year  period. 

DATES:  Written  comments  in  response  to 
this  proposed  rule  must  be  received  on 


or  before  December  2, 1991.  If  persons 
request  time  for  oral  comment,  EPA  will 
hold  an  informal  hearing  in  Washington, 
DC  The  exact  date,  lime,  and  location 
of  the  hearing  will  be  made  available  by 
telephoning  the  Environmental 
Assistance  Division  at  the  telephone 
number  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Written 
requests  to  participate  in  the  informal 
hearing  must  be  received  by  December 
2, 1991.  For  further  information 
regarding  the  hearing,  see  Unit  XII  of 
this  preamble. 

ADDRESSES:  Submit  written  comments, 
in  triplicate,  identified  by  the  docket 
number  OPTS-62089,  by  mail  to:  TSCA ' 
Public  Docket  Office  (TS-793).  rm.  NE- 
G004,  Office  of  Toxic  Substances,  U.S. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460.  For 
further  information  regarding  the 
submission  of  comments  containing 
confidential  business  information,  see 
Unit  X  of  this  preamble. 
FOR  FURTHER  NHFORMATION  CONTACT 
David  |.  Kling,  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
E-543.  401  M  St..  SW..  Washington.  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

If  EPA  determines  that  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance,  or  that  any 
combination  of  such  activities,  presents 
or  will  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment,  section  6(a)  of  TSCA 
authorizes  EPA  to  apply  one  or  more  of 
the  following  requirements  to  such 
substance,  to  the  extent  necessary  to 
protect  against  the  risk:  prohibit  or  limit 
the  manufacture,  processing,  or 
distribution  in  commerce;  require 
labeling;  prohibit  or  otherwise  regulate 
any  manner  or  method  of  commercial 
use  or  disposal;  and  require  that 
chemical  manufacturers  notify  the 
public  of  unreasonable  risk  associated 
with  a  chemical  substance.  Under 
TSCA,  importation  is  included  in  the 
definition  of  manufacture.  TSCA  section 
6  requires  EPA  to  apply  the  least 
burdensome  requirements  to  protect 
adequately  against  the  risk. 

This  proposed  rule  will  affect  both 
private  grouters  and  State  and  municipal 
workers  engaged  in  grouting  operations. 
Because  acrylamide  and  NMA  grouts 
have  been  sold  as  commercial  products, 
grouting  operations  using  these  products 


are  considered  commercial  activities, 
subject  to  section  6(a)(5)  of  TSCA. 

EPA  is  also  proposing  limited 
recordkeeping  and  reporting 
requirements  under  TSCA  section  8(a). 
Section  8(a)  authorizes  EPA  to  require 
persons  who  manufacture  or  process 
chemical  substances  and  mixtures  to 
maintain  records  and  submit  reports  for 
many  purposes,  including  records  and 
reports  necessary  for  effective 
enforcement  of  TSCA  requirements. 

II.  Background 

1.  Acrylamide  grout.  Acrylamide  grout 
was  first  introduced  into  U.S.  commerce 
in  1955.  It  quickly  became  popular 
because  of  its  low  cost  and  superior 
performance  properties  compared  to 
other  grouts  then  on  the  market.  In  the 
1970' s,  demand  for  acrylamide  grout 
grew  as  a  result  of  an  increase  in  sewer 
repair  (rehabilitation)  activities.  In  1978. 
production  of  acrylamide  grout  in  the 
U.S.  ceased  because  of  the  producer's 
concern  for  its  potential  risk  to  human 
health.  In  response,  users  of  acrylamide 
grout  either  obtained  acrylamide  grout 
from  foreign  sources,  switched  to  other 
chemical  grouts,  or  reduced/ stopped 
grouting.  Acrylamide  grout  continues  to 
be  the  chemical  grout  selected  most 
often  for  use  in  sewer  operations.  About 
650,000  pounds  of  acrylamide  grout  Were 
consumed  in  1989,  roughly  43  percent  of 
the  total  chemical  grout  usage. 

Acrylamide  grouts  generally  consist  of 
a  19:1  mixture  of  acrylamide  and  a 
crosslinking  agent.  When  preparing  the 
grout  for  use,  water  and  small  amounts 
of  other  chemicals  are  added.  These 
chemicals  include  catalysts,  activators 
or  accelerators,  and  inhibitors.  When 
the  acrylamide  grout  polymerizes  or 
"gels."  it  solidifies  into  a  stiff  gel  that  is 
impervious  to  water.  In  gel  form,  the 
grout  contains  less  than  0.05  percent  free 
acrylamide. 

Grouters  typically  inject  acrylamide 
grout  in  and  around  concrete,  rock,  and 
soil  to  increase  the  absolute  strength  of 
the  mass  and  to  restrict  the  flow  of 
water  through  a  structure  or  the  grouted 
area.  Approximately  87  percent  of  all 
acrylamide  grout  is  used  in  sewer 
rehabilitation:  76  percent  in  sewer  line 
repair  and  11  percent  in  manhole 
sealing.  Sewer  rehabihtation  helps 
minimize  the  demands  on  sewage 
treatment  capacity  and  wastewater 
treatment  costs  by  reducing  the  infiow 
of  rainwater  and  nonpoint  run-off  and 
the  infiltration  of  groundwater  through 
cracks,  holes,  and  ioiots  in  the  sewer 
system. 

In  sewer  rehabilitation  of  lateral  and 
main  lines,  leaking  pipes  and  joints  are 
sealed  remotely  using  equipment  that 
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incorporates  a  closed-circuit  television 
system,  an  inflatable  packer,  and  a  grout 
delivery  system.  The  camera  provides 
pictures  of  the  inside  of  the  sewer  line  to 
a  worker  who  controls  the  packer  and 
the  grout  delivery  system  from  a  control 
board  inside  the  service  truck.  Exposure 
to  grouts  from  this  use  typically  occurs 
during  grout  mixing,  and  equipment 
disassembly  and  clean-up  operations.  In 
manhole  sealing,  a  worker  enters  the 
manhole  and  uses  a  hand-held  device  to 
inject  the  grout  into  holes  drilled  in  the 
side  of  the  manhole.  The  grout  flows 
into  the  soil  surrounding  the  manhole, 
sealing  cracks  and  preventing  water 
infiltration.  Worker  exposure  occurs  in 
all  phases  of  this  operation  (grout 
mixing,  injection,  equipment 
disassembly,  and  clean-up). 

Acrylamide  grout  has  two  other  minor 
uses.  Eight  percent  is  used  for  structural 
water  control  and  five  percent  for 
geotechnical  applications.  In  structural 
water  control,- the  grout  is  used  to  repair 
leaking  concrete  structures.  These 
projects  include  seepage  control,  sealing 
cracks  in  sewage  aeration  basins,  and 
repairing  dams.  In  geotechnical 
applications,  the  grout  is  applied  to  soil 
or  rock  formations.  Geotechnical 
grouting  includes  water  cut-off  in  mines 
and  reservoirs,  sealing  underground  salt 
domes  and  potash  mines,  and  isolating 
hazardous  waste  sites.  Both  structural 
water  control  and  geotechnical  grouting 
operations  involve  manual  injection 
techniques.  Worker  exposures  may 
occur  during  grout  mixing,  injection, 
equipment  disassembly,  and  clean-up. 

2.  NMA  grout.  NMA  is  a  derivative  of 
acrylamide.  Sixty  thousand  pounds  of 
NMA  grout  are  consumed  yearly, 
accounting  for  three  percent  of  the 
current  chemical  grout  market.  NMA 
grout  is  used  exclusively  in  sewer 
rehabilitation  and  manhole  sealing.  The 
equipment  and  processes  necessary  for 
sewer  rehabilitation  and  manhole 
sealing  with  NMA  grout  are  the  same  as 
those  described  above  for  the  use  of 
acrylamide  grout,  although  a  different 
chemical  catalyst  is  used.  Individual 
worker  exposure  to  NMA  grout  during 
its  use  is  believed  to  be  comparable  to 
that  which  is  experienced  by  workers 
who  use  acrylamide  grouts. 

3.  OSHA  actions.  In  1971,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  of  the  U.S. 
Department  of  Labor,  under  the 
Occupational  Safety  and  Health  Act 
(OSHAct),  established  an  occupational 
standard  for  acrylamide  with  a 
permissible  exposure  limit  (PEL)  of  0.3 
milligrams/cubic  meter  (mg/m')  for  an 
8-hour  time-weighted  average  (TWA), 
and  a  skin  notation  to  reduce  dermal 


exposure.  However.  OSHA  established 
no  workplace  standard  for  NMA.. The 
acrylamide  standard  was  intended  to 
reduce  inhalation  and  dermal  exposures, 
specifically  to  protect  workers  from 
neurotoxic  risks.  In  developing  the  PEL 
OSHA  did  not  consider  carcinogenic 
risks.  In  January  of  1989,  OSHA  lowered 
the  acrylamide  PEL  to  0.03  mg/m'  for  an 
&-hour  TWA,  with  a  skin  notation,  in 
response  to  carcinogenic  risk  evidence. 

In  addition  to  the  acrylamide  PEL  and 
skin  notation,  producers  and  users  of 
acrylamide  and  NMA  grouts  are  subject 
to  the  provisions  of  OSHA's  Hazard 
Communication  Standard  (29  CFR 
1910.1200).  The  Standard  is  intended  to 
provide  health  hazard  information  to 
employees  exposed  to  hazardous 
chemicals.  The  Standard  requires  that 
bags  and  containers  of  hazardous 
materials,  such  as  acrylamide  and  NMA 
grouts,  be  labeled  and  accompanied  by 
material  safety  data  sheets,  and  that 
worker  training  programs  be  instituted. 

Employers  are  also  subject  to  OSHA's 
personal  protective  equipment  standard 
(29  CFR  1910.132(a)).  An  employer  may 
be  issued  a  citation  for  violation  of  this 
standard  if  it  fails  to  provide 
appropriate  personal  protective 
equipment  to  its  employees,  and  enforce 
the  use  of  the  equipment. 

III.  Regulatory  Assessment 

Under  section  6(c)(1)  of  TSCA.  EPA 
must  consider  the  following  factors  in 
determining  whether  activities  involving 
a  chemical  substance  present  an 
unreasonable  risk: 

1.  The  effects  of  such  substance  on 
health  and  the  magnitude  of  the 
exposure  of  human  beings  to  such 
substance. 

2.  The  effects  of  such  substance  on  the 
environment  and  the  magnitude  of  the 
exposure  of  the  environment  to  such 
substance. 

3.  The  benefits  of  such  substance  for 
various  uses  and  the  availability  of 
substitutes  for  such  uses. 

4.  The  reasonably  ascertainable 
economic  consequences  of  the  rule,  after 
consideration  of  the  effect  on  the 
national  economy,  small  business, 
technological  innovation,  the 
environment,  and  public  health. 

A.  Risk  Analysis 

1.  Health  effects  of  acrylamide  and 
NMA.-  a.  Acrylamide.  Acrylamide  is  a 
human  neurotoxin.  There  is  firm 
evidence  of  its  neurotoxicity  based  on 
effects  observed  in  both  the  peripheral 
and  central  nervous  systems,  the 
cumulative  effects  of  chronic  exposures, 
and  dose-response  relationships 
observed  in  animal  studies.  Predominant 
among  the  effects  in  humans  are  signs  of 


peripheral  nerve  damage,  including 
tingling  of  the  hands  and  feet,  muscle 
weakness,  loss  of  muscular 
coordination,  and  decreased  tendon 
reflexes.  Central  nervous  system  effects 
include  drowsiness,  tremors,  slurred 
speech,  and  hallucinations.  The  reports 
of  human  neurotoxicity  from  acrylamide 
exposure  also  indicate  that  although 
most  individuals  recovered  completely 
once  exposure  was  stopped,  some 
severely  affected  persons  did  not,  thus 
suggesting  irreversible  effects. 

Acrylamide  exposure  also  poses 
potential  cancer  effects  in  humans. 
These  potential  effects  are  based  on  the 
following  evidence  from  animal  studies: 
benign  and  malignant  tumor  formation, 
tumor  formation  in  two  animal  species, 
tumor  formation  observed  in  both  sexes 
and  at  multiple  sites,  and  a  dose- 
response  relationship  observed  in  a 
lifetime  bioassay.  Acrylamide's 
genotoxicity  provides  additional  support 
for  the  conclusion  that  acrylamide  may 
be  a  human  carcinogenic  agent. 
Acrylamide  has  been  shown  to  be  a 
mutagenic  agent  in  both  in  vivo  and  in 
vitro  tests.  In  addition,  acrylamide  has 
been  shown  to  be  a  germ  cell  mutagen  in 
mice. 

Three  human  studies  were  conducted 
to  examine  the  relationship  of  worker 
exposure  to  acrylamide  and  cancer 
mortality.  Overall,  the  results  of  the 
studies  do  not  indicate  an  excess  of 
cancers  from  exposure  to  acrylamide. 
However,  this  may  be  due  to  limitations 
in  the  design  of  the  studies. 
Consequently,  the  results  of  the  human 
studies  alone  are  inadequate  under 
EPA's  Guidelines  for  Carcinogen  Risk 
Assessment  (51  FR  34042,  September  24. 
1986)  to  judge  the  human  carcinogenicity 
of  acrylamide. 

Based  on  all  available  evidence.  EPA 
has  concluded  that  there  is  sufficient 
weight-of-evidence  to  identify 
acrylamide  as  a  probable  human 
carcinogen  (Group  B2)  as  defined  in 
EPA's  Guidelines  for  Carcinogen  Risk 
Assessment. 

Reproductive  and  developmental 
effects  have  also  been  observed  in 
several  animal  studies.  Available 
animal  data  indicate  that  acrylamide 
can  act  directly  on  the  reproductive 
system.  Acrylamide  has  also  been 
shown  to  produce  developmental  and 
postnatal  effects  in  mouse  and  rat 
offspring  following  administration  to 
pregnant  dams. 

b.  NMA.  The  health  effects  associated 
with  exposure  to  NMA  are  comparable 
to  those  associated  with  acrylamide 
exposure.  They  include  carcinogenicity, 
neurotoxicity,  and  developmental  and 
reproductive  effects.  The  results  of  a  2- 
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year  National  Toxicology  Program 
(NTP)  animal  study  show  that  NMA  is 
carcinogenic  in  both  sexes  of  the  mouse. 
Preliminary  analysis  of  these  data  as 
well  as  supporting  information  from 
genotoxtcity  studies  and  structure 
activity  considerations  indicate  a  close 
similarity  to  acrylamide,  which  has  been 
classified  as  a  probable  human 
carcinogen  (Group  B2).  Prechronic 
studies  conducted  by  NTP  prior  to  the  2- 
year  study  measured  several  neurotoxic 
endpoints  in  laboratory  rodents 
following  NMA  dosing.  Neurotoxic 
effects  included  loss  of  muscular 
coordination,  tremors,  and 
hyperreactivity.  NMA  is  reported  to  be  a 
less  potent  neurotoxin  than  acrylamide 
(See  support  document  4  in  Unit  XIV  of 
this  preamble). 

Reproductive  toxicity  and 
develoDmenfal  effects  of  NMA  were 
also  observed  in  laboratory  mice 
studies.  Exposure  resulted  in 
degeneration  of  the  epithelia  of  the 
seminiferous  tubules,  including 
spermatids  and  spermatocytes,  as  well 
as  reduced  numbers  of  spermatozoa  and 
testicular  weight.  Developmental 
abnormalities  included  decreased  litter 
size  in  female  mice  mated  to  treated 
males.  This  decrease  was  a  result  of 
significant  increases  in  resorptions. 

2.  Magnitude  of  exposure  to 
acrylamide  and  NMA  grouts.  Due  to  the 
identical  end  uses  of  acrylamide  and 
NMA  grouts,  and  the  fact  that  the  same 
equipment  and  techniques  are  used  to 
process  and  apply  both  grouts.  EPA 
believes  the  magnitude  of  individual 
exposures  to  acrylamide  and  NMA 
grouts  is  similar. 

The  exposure  information  presented 
below  focuses  on  the  major  end  uses  of 
acrylamide  and  NMA  grouts:  Sewer  hne 
sealing  and  manhole  sealing.  For  the 
minor  uses  of  the  two  grouts,  structural 
water  control  and  geotechnical  grouting 
operations,  EPA  is  unaware  of  the 
existence  of  monitoring  data.  However, 
because  both  of  these  operations 
involve  manual  injection  techniques, 
worker  exposures  could  be  as  high  as 
those  encountered  during  manhole 
sealing  operations. 

a.  Dermai  exposure.  Based  on  data 
collected  during  EPA's  1986  monitoring 
study  at  four  grouting  sites  (see  support 
document  2  in  Unit  XIV  of  this 
preamble),  and  considering  the  nature  of 
the  operations  involved  in  different 
sewer  grouting  tasks.  EPA  has 
concluded  that  it  is  virtually  impossible 
for  grouting  workers  who  use 
acrylamide  grout  not  to  be  exposed 
dermally.  As  noted  in  a  letter  dated 
March  5, 1991,  from  Gerard  F.  Scannell 
to  Linda  ).  Fisher,  a  special  field 
evaluation  of  acrylamide  grouting 


operations  by  OSHA's  Salt  Lake 
Technical  Center  "confirmed  the 
potential  occurrence  of  significant 
worker  exposures  to  acrylamide." 

Grouters  who  perform  manhole 
sealing  using  grout  injection  devices  are 
required  to  work  in  tightly  confined 
areas  for  extended  periods,  using 
techniques  that  inevitably  result  in 
extensive  dermal  exposures.  The 
conditions  in  manhole  operations 
expose  the  worker  to  chemical  runoff 
and  splashes  during  the  injection 
process,  despite  the  use  of  personal 
protective  equipment  in  the  EPA  field 
study,  workers  were  observed  wearing 
disposable  coveralls,  eye  goggles,  half- 
mask  air  purifying  respirators,  and 
rubber  gloves  during  the  manhole 
grouting.  The  wearing  of  additional 
personal  protective  equipment  would 
substantially  impair  the  grouter's  ability 
to  perform  grouting  operations,  and  is 
generally  regarded  as  impractical. 

EPA's  monitoring  study  measured 
dermal  exposure  levels  at  manhole 
sealing  sites  ranging  from  2.6 
milligrams /hour  (mg/h)  to  5.0  mg/h.  The 
latter  exposure  level  for  acrylamide 
(assuming  an  8-hour  work  day  and  70- 
kilogram  worker  weight)  is  close  to  its 
neurotoxic  no  observed  effect  level 
(NOEL),  thus  providing  almost  no 
margin  between  exposure  and  levels  at 
which  neurotoxic  effects  might  be  seen. 

The  dermal  exposures  for  workers 
performing  sewer  line  repair  are  not  as 
high  as  those  of  workers  engaged  in 
manhole  seaUng  operations,  since 
dermal  contact  caused  by  chemical 
runoff  and  splashes  during  these  remote- 
controlled  operations  is  generally 
minimal.  However,  dermal  contact 
during  mixing,  gel  testing,  equipment 
disassembly,  and  clean-up  does  occur 
during  sewer  line  repair  operations. 
EPA's  monitoring  study  found  dermal 
exposure  levels  ranging  from  0.61  mg/h 
to  1.8  mg/h  for  these  workers,  despite 
their  use  of  coveralls  and  gloves. 

b.  Inhalation  exposure.  Acrylamide 
grout  is  a  dry  powder  which  the  workers 
mix  with  an  aqueous  catalyst  at  the 
grouting  site.  When  the  workers  pour 
acrylamide  grout  into  the  mixing  tank, 
some  of  the  powder  may  become 
airborne,  thus  leading  to  inhalation 
exposures.  Although  the  grout  is 
generally  sold  in  bags  with  a  special 
dispensing  liner  intended  to  reduce  the 
amount  of  grout  which  can  become 
airborne  at  the  time  of  mixing,  the  EPA 
monitoring  team  observed  airborne 
acrylamide  grout  dust  when  workers 
poured  the  grout  into  the  mixing  tank  at 
one  of  the  four  sites  surveyed. 

Inhalation  exposures  may  also  occur 
as  a  result  of  grout  spills  which  are  not 
properly  cleaned  up.  When  the  water 


from  the  ^oui  solution  evaporates,  the 
remaining  dry  acrylamide  powder  may 
become  airborne,  and  subject  to 
inhalation  by  workers  in  the  area.  Based 
on  the  EPA  field  study,  the  8-hour  TWA 
exposures  found  in  the  breathing  zones 
of  workers  ranged  from  0.008  mg/m'  to 
0.12  mg/m'.  Half  of  the  air  samples  (3 
out  of  6)  collected  at  the  sewer  grouting 
sites  exceeded  the  current  OSHA  PEL  of 
0.03  mg/m*.  8-hour  TWA. 

3.  Environmental  effects.  Section  6(c) 
of  TSCA  requires  that,  in  promulgating 
rules  under  section  6(a),  EPA  must  make 
a  statement  pertaining  to  the 
environmental  effects  and  magnitude  of 
environmental  exposure  as  part  of  the 
unreasonable  risk  finding.  EPA  has  not 
identified  any  environmental  risk  from 
the  use  of  acrylamide  and  NMA  grouts. 
EPA  bases  the  unreasonable  risk  finding 
of  this  proposal  solely  on  risks  to  human 
health. 

4.  Human  risk.~a.  Acrylamide.  For 
exposure  to  acrylamide  grout,  three 
endpoints  were  quantified:  Neurotoxic 
cancer,  and  reproductive  risks. 

i.  Neurotoxic  risk.  Acrylamide  grout 
use  results  in  substantial  neurotoxic 
risk.  Acrylamide  is  a  human  neurotoxin 
that  a^ects  both  sensory  and  motor 
nerves.  Nerve  fibers  in  the  most  distal 
portions  of  the  limbs  are  usually 
affected  first,  leading  to  weakness  of  the 
feet  and  legs,  loss  of  coordination  and 
tendon  reflex,  and  numbness  of  the  toes 
and  fingers. 

Because  data  on  human  neurotoxicity 
are  primarily  Umited  to  case  reports  of 
unquantified  exposure  levels,  a 
quantitative  risk  assessment  for 
neurotoxicity  must  rely  on  the  best 
available  animal  data.  From  the  best 
available  animal  data.  EPA  calculated 
chronic  exposure  NOEL's  in  the  range  of 
0.2  to  2.0  mg/kg/day:  the  range 
reflecting  species  differences.  As  a  way 
of  measuring  neurotoxic  risks.  EPA  used 
National  Institute  for  Occupationai 
Safety  and  Health  (NIOSH).  EPA,  and 
industry-supplied  data  to  calculate 
margins  of  exposure  (MOEs)  for 
exposed  grouters.  The  neurotoxic  MOE 
is  a  measure  of  the  extent  by  which  the 
neurotoxic  NOEL,  as  determined  in  a 
laboratory  study,  exceeds  the  exposure 
dose.  Lower  MOEs  pose  greater 
concern.  MOEs  for  sewer  grouting 
workers  are  less  than  10,  thus  indicating 
that  the  1,800  acrylamide  grouting 
workers  may  be  exposed  to  levels  of 
acrylamide  close  to  the  estimated 
human  effect  level.  This  is  further 
supported  by  the  finding  that  one  of  the 
nine  employees  observed  during  EPA's 
field  monitoring  survey  exhibited 
peeling  palms  and  fingers  (signs  of 
acrylamide-induced  peripheral 
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neurotoxicity)  and  one  other  worker 
reported  past  episodes  of  peeling  palms 
and  fingers.  See  support  document  3  in 
Unit  XIV  of  this  preamble  for  further 
discussion. 

ii.  Carcinogenic  risk.  Since  adequate 
human  data  were  not  available, 
estimates  of  cancer  risk  attributable  to 
acrylamidc  grouting  were  generated 
using  data  from  a  long-term  animal 
bioassay. 

Estimated  upper-bound  lifetime 
individual  cancer  risks  for  grouting 
workers  are  very  high.  Even  with  the 
assumption  that  grouting  may  not  occur 
8  hours  daily  or  during  certain  times  of 
the  year,  grouters  have  a  1  in  100  to  1  in 
1.000  probability  of  developing  cancer 
over  their  lifetime.  EPA  estimates  a  total 
of  1.8  to  18  excess  cancer  cases,  over  a 
70-year  period,  attributable  to  the  use  of 
acrylamide  grout.  See  support  document 
3  in  Unit  XIV  of  this  preamble  for  further 
discussion  of  carcinogenic  risk. 

iii.  Reproductive  risk.  Reproductive 
risks  from  acrylamide  grouting  were 
estimated  through  the  use  of  animal 
data.  Reproductive  risk  estimations  are 
expressed  as  MOEs.  Based  on  EPA 
monitored  exposures  for  grouting 
workers,  and  a  NOEL  of  0.112  mg/kg/ 
day.  the  MOEs  for  reproductive  effects 
range  from  0.8  to  7.  See  support 
document  3  in  Unit  XIV  of  this  preamble 
for  further  discussion  of  reproductive 
risk. 

b.  NMA.  EPA  has  not  quantified  non- 
cancer  health  risks  associated  with  the 
use  of  NMA  grouts.  However,  in  tests 
with  mice  treated  with  both  acrylamide 
and  NMA.  the  neurotoxic  potential  of 
NMA  appears  to  be  lower  than  that  of 
acrylamide.  Evidence  of  developmental 
and  reproductive  toxicity  exists; 
however.  EPA  has  no  quantitative  data 
for  these  effects.  EPA  believes  the 
toxicities  of  acrylamide  and  NMA  are 
qualitatively  the  same,  although  they 
differ  quantitatively. 

Based  on  data  from  the  1989  NTP 
carcinogenicity  bioassay.  EPA  carried 
out  a  quantitative,  dose-response 
assessment  for  NMA.  EPA  calculated 
upper-bound  cancer  risk  probabilities  in 
the  range  of  1  in  1.000  to  1  in  10,000  for 
individuals  using  NMA  grout.  These 
cancer  risks  are  about  an  order  of 
magnitude  lower  than  estimated  cancer 
risks  for  individuals  using  acrylamide 
grout.  See  support  document  4  in  Unit 
XIV  of  this  preamble  for  further 
discussion  of  NMA  risks. 

B.  Benefits  of  Acrylamide  and  NMA 
grouts  and  the  Availability  of 
Substitutes 

1.  Benefits  of  acrylamide  and  NMA 
grout  use.  Although  acrylamide  grout  is 
used  more  widely  today  than  NMA 


grout,  the  two  grouts  are  generally  used 
in  the  same  applications,  and  they 
exhibit  many  of  the  same  performance 
characteristics.  Acrylamide  grout's  most 
popular  end  use  is  in  the  rehabilitation 
of  sewer  systems,  a  development 
brought  about  by  increasing  concerns 
over  the  infiltration  and  inflow  of  water 
into  sewer  systems.  Chemical  grouting 
provides  a  means  of  sealing  and 
repairing  the  sewer  system  without 
costly  excavation. 

Acrylamide  grout  is  the  most  widely 
used  chemical  grout  for  sewer 
rehabilitation  because  of  its  low  cost, 
quick  and  controllable  "gel"  or  "set  up" 
time  (the  time  it  takes  for  the  grout  to 
polymerize),  long  history  of  reliable 
performance,  and  very  low  viscosity. 
NMA  grouts  also  gel  quickly,  have  low 
viscosity,  and  have  proven  equally 
effective  as  acrylamide  for  sewer  line 
sealing,  although  they  are  priced  slightly 
higher. 

Both  acrylamide  and  NMA  grouts  are 
less  costly  than  substitute  chemical 
grouts.  They  are  also  reported  to  be 
easier  to  use  than  some  of  the  substitute 
grouts,  although  other  substitutes  are 
reported  to  be  just  as  easy  to  work  with 
as  acrylamide  and  NMA  grout.  The  use 
of  certain  substitute  grouts  appears  to 
require  more  attention  to  the  details  of 
proper  storage,  grout  mixing  ratios,  and 
general  handling  practices. 
Nevertheless,  the  substitute  chemical 
grouts  are  currently  used  in  all  of  the 
same  major  commercial  applications  as 
acrylamide  and  NMA  grouts.  The  only 
commercial  application  for  which  none 
of  the  currently  available  substitute 
products  has  been  used  successfully  is 
sealing  salt  domes  and  potash  mines,  an 
episodic  and  very  minor  (less  than  1 
percent  of  total  acrylamide  grout) 
application.  Overall,  EPA  finds  that  the 
differences  in  benefits  to  society  of 
acrylamide  and  NMA  grouts  relative  to 
the  available  substitutes  are  small. 

2.  Availability  of  substitutes.  Several 
types  of  chemical  substitutes  are 
currently  used  for  grouting.  The  two 
most  promising  substitutes, 
polyacrylamide  and  low-viscosity  (LV) 
urethanes  were  recently  commercialized 
and  have  thus  far  only  been  used  in 
sewer  applications.  Two  other  types  of 
substitute  grout,  acrylates  and  high- 
viscosity  (HV)  urethanes,  have  been  on 
the  market  for  many  years,  and  are 
currently  used  for  all  major  commercial 
applications  of  acrylamide  and  NMA 
grouts.  HV-urethane  grouts  are  used 
primarily  for  structural  water  control, 
manhole  sealing  and  geotechnical 
applications,  whereas  acrylate  grouts 
are  used  more  for  sewer  rehabilitation, 
especially  remote  sewer  main  line 
sealing.  The  newer  grouts, 


polyacrylamide  and  LV-urethanes,  are 
expected  to  find  widespread  use  in  all 
chemical  grouting  applications.  The 
main  chemical  substitutes  are  described 
below. 

a.  Acrylates.  Acrylate  grouts,  like 
acrylamide  and  NMA  grouts,  are  low- 
viscosity  grouts  used  primarily  in  sewer 
rehabilitation.  Acrylate  grouts  are 
typically  formulated  with  either 
magnesium  diacrylate  or  calcium 
acrylate,  and  lesser  amounts  of  lithium 
acrylate,  hydroxyethyl  acrylate,  or 
polyethylene  glycol  diacrylate.  Grouters 
apply  acrylates  using  the  same 
techniques,  catalyst  system,  and 
equipment  as  acrylamide. 

Although  some  users  of  acrylate 
grouts  complain  of  flaccid,  weak  gels 
that  do  not  produce  a  good  seal,  this 
may  be  attributable  to  insufficient  solids 
concentrations.  Mixing  at  less  than  the 
recommended  percent  solids  content 
may  occur  when  users  try  to  minimize 
chemical  costs  or  because  mixing 
follows  the  same  practices  used  for 
acrylamide  grouts,  where  a  lower 
percentage  of  solids  will  still  produce  a 
strong  gel.  Based  on  information  from 
grouters  using  acrylates  successfully, 
EPA  believes  that,  when  used  properly, 
acrylate  grouts  are  versatile  and  can  be 
adapted  to  numerous  end  uses. 

b.  HV-Urethanes.  HV-urethanes  are 
very  different  from  acrylamide  and  the 
other  grouts.  All  urethane  grouts  are 
composed  of  isocyanafe-terminated 
urethane  prepolymers.  HV-urethane 
grouts  have  a  relatively  high  viscosity 
and  require  a  solvent  clean-up.  The 
grouts  are  formulated  either  as  a  water- 
activated  system  or  a  chemically-cured 
system,  although  the  water-activated 
urethanes  are  most  commonly  used. 

Unlike  most  of  the  other  substitutes, 
the  HV-urethanes  cannot  be  pumped 
through  the  same  equipment  used  for 
acrylamide  grouts.  The  technique  and 
equipment  involved  in  pumping  HV- 
urethane  in  remote  sewer  line  repair  is 
different  from  the  low-viscosity  grouts. 
Therefore,  with  the  current  technology, 
grouters  switching  from  acrylamide  (or 
NMA)  to  HV-urethane  would  need  to 
retrofit  existing  rigs  (vehicles  containing 
grout  mixing  and  injecting  equipment)  at 
substantial  expense.  Realizing  these 
constraints,  several  manufacturers 
developed  LV-urethanes  that  can  be 
pumped  with  much  of  the  same 
equipment  currently  used  for  acrylamide 
(and  NMA)  grouts. 

For  manhole  sealing,  HV-urethanes 
are  growing  in  use.  Currently,  50  percent 
of  all  manhole  sealing  operations  are 
performed  using  this  grout,  compared  to 
35  percent  with  acrylamide.  HV- 
urethane  grouts  are  equally  effective  as 
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acrylamide  for  manhole  sealing,  and 
preferable  for  use  above  the  soil  freeze 
line,  because  they  are  better  able  to 
withstand  freeze-thaw  cycles  without 
fracturing. 

HV-urethane  grouts  are  also  well 
suited  to  structural  water  control  and 
geotechnical  applications.  Within  the 
structural  water  control  category,  HV- 
urethane  is  the  material  of  choice, 
accounting  for  90  percent  of  all 
applications  in  this  end  use.  In 
geotechnical  applications,  HV-urethane 
grout  can  maintain  its  integrity  in 
shifting  soils,  soils  above  the  freeze  line, 
and  areas  experiencing  vibrations  or 
stress. 

c.  LV-Urethanes.  LV-urethane  grouts 
are  also  composed  of  TDI-based 
urethane  prepolymers;  however,  these 
grouts  have  a  low-viscosity  similar  to 
acrylamide  and  NMA  grouts.  LV- 
urethanes  are  also  mixed  with  water  at 
the  same  ratio  as  acrylamide  and  NMA, 
thus  necessitating  only  minor  equipment 
modifications  to  currently  existing  rigs. 
Initial  experience  with  LV-urethanes 
indicates  that  they  are  easy-to-use 
grouts  with  performance  comparable  to 
that  of  acrylamide,  NMA,  and  HV- 
urethanes.  Because  of  their  reduced 
viscosity,  the  LV-urethanes  flow  through 
long  hoses  much  more  easily  than  the 
HV-urethanes.  Finally,  some  LV- 
urethanes  are  reported  to  be  less 
adhesive  than  HV-urethanes,  thereby 
easing  the  movement  of  the  grout  packer 
through  the  sewer  lines. 

Although  LV-urethanes  have  not  been 
widely  used,  nor  used  in  non-sewer 
applications,  their  physical/chemical 
properties  indicate  that  they  could  be  a 
viable  substitute  for  acrylamide  and 
NMA  in  virtually  any  grouting 
application. 

d.  Polyacrylamide.  Polyacrylamide 
grout  is  a  recently  developed  grout 
containing  polyacrylamide  and  water. 
The  grout  has  a  low  viscosity  after 
mixing,  similar  to  acrylamide  and  NMA 
grouts.  This  grout  was  commercially     - 
introduced  in  July  1991  after  the 

'Successful  completion  of  sewer  grouting 
field  tests  in  four  States.  These  tests 
indicated  that  polyacrylamide  grout  is 
an  easy-to-use  grout  with  performance 
comparable  to  that  of  acrylamide  and 
NMA  grout.  As  with  the  LV-urethanes, 
minor  equipment  modifications  to 
existing  rigs  are  necessary  in  order  to 
use  the  polyacrylamide  grout.  However, 
these  modifications  are  very  minor 
compared  to  what  is  necessary  when 
substituting  to  the  HV-urethanes. 

3.  Possible  hazards  of  substitutes. 
EPA  has  analyzed  available  data  on  the 
health  effects  and  exposure  potentials  of 
the  major  substitutes  for  acrylamide  and 
NMA  grouts.  While  some  of  the 


substitutes  may  present  some  risk.  EPA 
has  concluded  from  the  available 
information  that  none  of  the  substitutes 
appear  to  present  as  great  a  potential  for 
risk  as  acrylamide  or  NMA  grouts.  The 
conclusions  of  EPA's  analysis  for  the 
substitute  grouts  follows.  See  support 
document  5  in  Unit  XIV  of  this  preamble 
for  a  further  discussion  of  the  risks  of 
substitute  grouts. 

a.  AcryJates.  Although  acrylates  as  a 
class  are  considered  suspect 
carcinogens,  the  overall  evidence 
available  to  EPA  pertaining  to 
carcinogenic  potential  indicates  a  lower 
concern  for  acrylates  relative  to 
acrylamide,  by  both  the  dermal  and 
inhalation  routes.  Acrylate  inhalation 
studies  in  laboratory  animals  resulted  in 
no  overt  signs  of  neurotoxicity,  and  no 
reproductive  toxicity  has  been 
attributed  to  the  acrylates  used  in  grout 
formulations.  Dermal  exposure  to 
acrylate  grouts  may  result  in  irritation 
and  sensitization  in  some  individuals; 
however,  acrylate  grouts  generally 
present  a  lower  hazard  and  risk 
potential  than  acrylamide  and  NMA 
grouts. 

b.  HV  and  L  V-urethanes.  Several 
urethane  grouts  (both  HV  and  LV) 
contain  small  amounts  (i.e..  less  than  2 
percent  of  total  formulation)  of  toluene 
diisocyanate  (TDI)  and/or  methylene 
bisphenyl  isocyanate  (MDI).  There  is 
sufficient  evidence  for  the 
carcinogenicity  of  TDI  in  test  animals  by 
the  oral  route;  however,  no  data  are 
available  for  dermal  and  inhalation 
exposures,  the  primary  routes  of 
exposure  for  grouters.  EPA  has  some 
data  which  suggest  that  effects  from 
exposure  to  TDI  by  one  route  may  not 
be  predictive  of  possible  effects  from 
other  exposure  routes. 

TDI  and  MDI  are  strong  sensitizers 
and  respiratory  irritants.  Respiratory 
tract  sensitization,  resulting  in  bronchial 
asthma,  occurs  in  approximately  10 
percent  of  exposed  individuals. 
Inhalation  exposure,  however,  is 
mitigated  by  the  process  of  co-injecting 
water  with  the  grout,  where  it  is 
expected  that  the  urethane  prepolymers 
will  undergo  rapid  reaction  with  water. 
EPA-modeled  worst-case  TDI  inhalation 
exposures  to  grouting  workers  are 
considerably  lower  than  the  OSHA 
ceiling  value  for  exposure  to  TDL  and 
the  recommended  American  Council  of 
Governmental  Industrial  Hygienists 
(ACGIH)  threshold  limit  value  for  both 
TDI  and  MDI. 

Exposure  to  TDI  and  MDI  does  not 
appear  to  result  in  neurotoxic  or 
reproductive  health  effects,  although  no 
studies  have  been  conducted 
specifically  for  these  effects.  Risk  of 
dermal  sensitization  from  contact  with 


isocyanates.  and  fire  potential  due  to  the 
use  of  flammable  solvents  for  clean-up 
are  also  believed  to  be  low.  However, 
EPA  is  requesting  any  additional 
information  which  may  be  available  on 
these  potential  hazards  (see  Unit  VII  of 
this  preamble).  Overall,  the  EPA 
believes  urethane  grouts  present  a  lower 
risk  potential  than  acrvlamide  and  NMA 
grouts. 

c.  Polyacrylamide.  The  neurotoxic 
effects  of  acrylamide  are  associated 
with  acrylamide  monomer. 
Polymerization  results  in  a  compound 
that  is  not  toxic.  The  recently 
commercialized  polyacrylamide  grout 
contains  less  than  0.01  percent 
monomeric  acrylamide.  Therefore.  EPA 
believes  that  the  neurotoxic  potential  of 
polyacrylamide  grouts  is  negligible.  In 
addition,  the  relatively  high  molecular 
weight  of  polyacrylamide  significantly 
decreases  absorption  of  the  chemical  by 
any  exposure  route. 

C.  Economic  Effects  of  the  Prooosed 
Rule 

EPA  has  evaluated  the  economic 
effects  of  the  proposed  rule  by 
estimating  the  costs  of  switching  from 
the  regulated  grouts  to  substitute  grouts. 
The  major  costs  considered  are  for  the 
grout  material  and  equipment 
modifications.  The  factors  considered 
for  grout  material  costs  include  cost  of 
final  mixed  solution,  transportation 
costs,  amount  of  acrylamide  displaced 
by  substitute,  longevity,  and  wasted 
batches.  Equipment  modification  costing 
factors  include  equipment  retrofits,  hose 
replacement,  equipment  clean-up  costs, 
training  costs,  and  storage/handling. 
See  support  document  1  in  Unit  XIV  of 
this  preamble  for  a  more  detailed 
discussion  of  the  economic  effects  of  the 
proposed  rule. 

1.  Economic  consequences  for  each 
application.  Due  to  the  disparity  in  costs 
between  the  alternative  chemical  grouts 
and  the  different  substitution  scenarios 
for  the  four  uses  of  acrylamide  and 
NMA  grouts,  the  economic 
consequences  of  the  proposed  regulation 
are  separated  by  application.  The  total 
compliance  costs  given  below  are 
annualized  over  a  15-year  period. 

a.  Sewer  line  sealing.  This  rule 
proposes  to  ban  the  use  of  acrylamide 
grout  for  sewer  line  sealing  immediately, 
and  to  ban  the  use  of  NMA  grout  in  this 
application  after  3  years.  EPA  has 
determined  that  allowing  continued  use 
of  NMA  for  sewer  line  sealing  for  3 
years  will  substantially  reduce  the  costs 
of  this  proposed  action. 

If  both  grouts  were  subject  to  an 
immediate  ban  in  sewer  line 
applications,  it  is  expected  that  thev 
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would  be  replaced  by  aome  mix  of 
polyacrylaraide.  LV-urethanes.  and 
acrylate  grouts.  While  HV-urethanes 
could  also  be  used  in  this  application. 
EPA  does  not  believe  that  grauters  will 
switch  to  them  for  sewer  line  sealing, 
because  their  use  would  result  in  much 
greater  aibstitution  costs  than  any  of 
the  other  chemical  substitutes  (See 
sensitivity  analysis  of  sewer  line  costs 
discussion  below).  However,  because  of 
the  limited  experience  with 
polyacrylamide  and  LV-urethane  grouts, 
and  concerns  about  the  performance  of 
acrylates,  EPA  has  analyzed  several 
substitution  scenarios  for  sewer  line 
sealing  in  the  event  of  a  ban  on 
acrylamide  and  NN4A  grouts.  While  it  is 
often  difficult  to  project  future  market 
shares  of  products  which  have  just 
begim  to  penetrate  the  market,  EPA 
believes  the  following  scenarios  provide 
a  reasonable  estimation  of  the  range  of 
costs  likely  to  be  incurred  for  sewer  line 
sealing  as  a  result  of  this  proposed 
regulation. 

The  three  substitution  scenarios 
evaluated  are  as  follows:  (T) 
Polyacrylamide  captures  ItX)  percent  of 
the  market;  (2)  LV-urethanes  capture  70 
percent  of  the  market  and  acrylates 
capture  30  percent;  and  (3)  LV-urethanes 
capture  30  percent  of  the  market  and 
acrylates  capture  70  percent.  For 
polyacrylamide  substitution,  it  is 
assumed  that  this  product's  combination 
of  price  and  performance  advantages 
relative  to  the  other  substitutes  lead  to  it 
taking  100  percent  of  the  market.  For  LV- 
urethane  substitution.  EPA  analyzed 
two  scenarios.  For  these  two  scenarios  it 
is  assumed  that  some  unforeseen 
problem  arises  with  the  polyacrylamide 
grout,  and  that  the  replacement  market 
is  shared  by  LV-urethane  grout  and 
acrylate  grout.  Acrylates  are  much 
cheaper  to  use,  but  many  groutere  have 
experienced  problems  with  the  grout's 
performance. 

The  estimated  annualized  costs  of  a 
ban  on  both  acrylamide  and  NMA 
grouts  for  sewer  line  sealing  is  $3.8 
million  per  year  for  the  first  scenario. 
$10.7  million  per  year  for  the  second 
scenario,  and  $5.5  million  for  the  third 
scenario.  Over  85  percent  of  these  costs 
are  attributable  to  increased  grout  costs. 

EPA  is  proposing  to  allow  continued 
use  of  NMA  in  sewer  line  sealing  for  3 
years.  EPA  estimates  that  such  a  delay 
will  substantially  reduce  the  costs  of 
this  proposed  action,  without  posing  an 
unreasonable  risk  to  workers  using 
NMA  grout  during  the  3-year  delay.  The 
delay  eases  the  economic  burden  in  two 
ways.  First,  the  delay  allows  for  a  3- 
year  period  in  which  sewer  line  grouters 
will  not  incur  the  costs  of  using  some 


mix  of  polyacryUHnide.  LV-urethanes. 
and  acrylates  in  place  of  both 
acrylamide  and  NMA.  It  is  projected 
that  during  this  3-year  period,  almost  all 
current  use  of  acrylamide  grout  in  sewer 
line  sealing  will  be  replaced  with  NMA 
grout.  The  costs  of  this  switch  are 
reasonably  low.  totalling  about  $1.0 
million  per  jrear.  Second,  the  3-year 
delay  will  allow  individual  grouters  the 
opportunity  to  become  more  familiar 
with  the  new  grouts  which  have  just 
recently  been  commercialized.  EPA 
expects  that  diu-ing  this  period,  grouters 
will  undertake  an  evaluation  of  the 
substitute  grouts,  and  plan  for  any 
changes  they  must  make  to  switch  over 
to  these  products. 

EPA's  estimate  of  the  15-year 
annualized  costs  of  the  proposed  action 
for  sewer  line  sealing  is  $3.0  million  for 
total  polyacrylamide  substitution,  and 
$4.2  million  to  $7.9  million  for  LV- 
urethane/acrylate  substitution.  Using 
the  midpoint  of  the  latter  range,  EPA 
estimates  the  tS-year  annualized  costs 
of  the  proposed  action  for  sewer  line 
sealing  to  be  $3  million  to  $6  million  per 
year.  This  estimate  accounts  for  savings 
due  to  a  delay  in  many  of  the  costs 
associated  with  a  switch  to  the 
substitute  grouts.  However,  this  cost 
analysis  is  based  on  the  current 
assessment  of  grouting  products  which 
are  new  to  the  market  and  have  not  yet 
been  widely  used.  While  those  in  the 
industry  who  have  worked  with  the  new 
grouts  are  confident  about  their 
performance,  greater  costs  than  are 
shown  here  could  actually  be  incurred. 
Similarly,  additional  experience  with 
these  grouts  may  lead  to  improvements 
in  formulation  or  in  application 
practices  which  result  in  additional  cost 
savings. 

Sensitivity  analysis  of  sewer  line 
costs.  The  above  cost  analysis  assumes 
that  the  two  recently  commercialized 
grouts,  polyacrylamide  and  LV- 
urethanes,  will  take  over  a  substantial 
portion  of  the  sewer  line  sealing  market 
This  assumption  is  based  on  information 
received  from  grout  manufacturers, 
distributors,  and  end-users.  While  this 
information  r^resents  the  best 
available  data,  EPA  is  aware  that 
polyacrylamide  and  LV-urethane  grouts 
have  not  been  widely  used,  and  that 
some  unforeseen  difficulties  could  arise 
with  their  use  in  the  future.  As  such. 
EPA  is  including  additional  cost 
estimates  of  the  proposed  action  for 
sewer  line  sealing,  without 
consideration  of  these  new  grouts  as 
substitutes  for  acrylamide  and  NMA 
grouts.  See  support  document  1  in  Unit 
XIV  of  this  preamble  for  further 
discussion  of  the  results  of  this  analysis. 


For  the  sensitivity  analysis  of  sewer 
line  costs,  it  is  assumed  that  HV- 
urethanes  and  acrylates  are  the  only 
available  substitutes  for  acrylamide  and 
NMA  grouts.  In  the  case  of  HV- 
urethane/aciylate  substitution  for  sewer 
line  sealing,  the  substitution  scenario* 
are  the  same  as  those  used  for  LV- 
urethanes:  (1)  70  percent  HV-urethane 
grout,  30  percent  acrylate  grout;  and  (2) 
30  percent  HV-urethane  grout.  70 
percent  acrylate  grout.  The  annualized 
costs  of  an  immediate  ban  on  both 
acrylamide  and  NMA  grouts  in  sewer 
line  sealing  would  be  an  estimated  $18.3 
million  per  year  for  the  first  scenario, 
and  an  estimated  $8.8  million  per  year  in 
the  second  scenario.  The  increased  costs 
when  using  HV-urethanes  is  primarily 
due  to  estimated  losses  in  worker 
productiArity  when  switching  from 
acrylamide  or  NMA  grouts  tn  HV- 
urethanes,  and  additional  equipment 
modifications  needed  to  pump  the  high- 
viscosity  grouts.  In  fact  over  60  percent 
of  the  above  costs  are  attributable  to  an 
estimated  decrease  in  labor 
productivity,  while  25  percent  are 
attributable  to  equipment  retrofit  and 
maintenance  costs. 

Taking  into  account  the  3-year  delay 
in  banning  NMA  grout  EPA's  estimate 
of  the  15-year  annualized  costs  of  the 
proposed  action  for  sewer  line  sealing  is 
reduced  to  $8.5  million  to  $13.1  million 
per  year.  This  estimate  accounts  for  the 
savings  due  to  a  delay  in  many  of  the 
costs  associated  with  a  switch  to  high- 
viscosity  urethanes.  but  does  not 
consider  any  cost  savings  from  the  use 
of  the  LV-urethane  or  polyacrylamide 
grouts.  However,  as  discussed  in  Unit 
111(C)(1)(a)  above,  EPA  does  expect  that 
these  new  grouts  will  find  widespread 
use  for  sewer  line  sealing,  and  that  their 
use  will  result  in  significandy  reduced 
costs  for  the  proposed  action. 

b.  Manhole  sealing.  Both  HV- 
urethanes  and  acrylates  are  currently 
used  to  seal  manholes.  Although  it 
seems  plausible  that  LV-urethanes  and 
polyacrylamide  grouts  could  also  be 
used  to  seal  manholes,  they  are  not 
currently  used  in  this  application,  and 
EPA  did  not  project  potential  market 
shares  for  these  grouts  in  this 
apphcation. 

Past  consumption  patterns  indicate  a 
growing  shift  towards  HV-urethanes  for 
this  application.  In  fact,  more  HV- 
urethanes  ore  currendy  used  for 
manhole  sealing  than  acrylamide.  Based 
on  this  information,  and  the  proven 
effectiveness  of  FfV-urethanes  for  this 
application,  EPA  assumed  that  90 
percent  of  the  acrylamide  and  NMA 
^xnit  banned  woiUd  be  replaced  by  HV- 
urethane  grouts,  and  the  remaiinng  W 
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percent  by  acrylate  grouts.  The  total 
compliance  cost  for  a  ban  of  acrylatnide 
and  NMA  grout  for  manhole  sealing  is 
approximately  $1  million. 

c.  Structural  water  control.  HV- 
urethanes  dominate  in  the  category  of 
structural  water  control,  accounting  for 
roughly  90  percent  of  all  grout  used  in 
this  application.  Thus,  EPA  assumed 
that  90  percent  of  the  acrylamide  grout 
banned  (NMA  grout  is  not  currently 
used  in  this  application)  will  be  replaced 
by  HV-urethanes  and  the  remaining  10 
percent  by  acrylates.  The  total 
compliance  cost  for  a  ban  of  acrylamide 
and  NMA  grout  for  this  application  is 
$0.3  million. 

d.  Geotechnical  applications.  Based 
on  industry  perception,  and  the 
available  research  on  the  specific  issues 
of  concern,  EPA  assumed  that  90  percent 
of  the  acrylamide  grout  banned  in  this 
use  category  (NMA  grout  is  not 
currently  used  in  this  application)  will 
be  replaced  with  HV-urethanes  and  the 
remaining  10  percent  with  acrylates.  The 
total  compliance  cost  for  a  ban  of 
acrylamide  and  NMA  grout  for  this 
application  is  $68,000.  As  previously 
noted,  however,  because  of 
uncertainties  with  the  use  of  substitutes 
in  salt  domes  and  potash  mines,  there 
may  be  some  significant  costs  in  the 
geotechnical  category  that  have  not 
been  captured. 

2.  Conclusion.  The  total  annualized 
compliance  costs  of  the  proposed 
regulation  are  in  the  range  of  $4.4 
million  to  $7.4  million,  depending  on  the 
substitution  scenario  for  sewer  line 
sealing.  Based  on  a  population  of  1,800 
grouters,  this  amounts  to  a  cost  of 
approximately  $2,500  to  $4,000  per  year 
to  protect  each  grouting  worker  from 
very  high  individual  neurotoxic  and 
carcinogenic  risks.  The  largest  portion  of 
these  costs  are  attributable  to  the  ban  of 
acrylamide  and  NMA  grouts  for  sewer 
hne  sealing.  Additionally,  the  sewer  line 
sealing  compliance  costs  assume 
significant  substitution  of  acrylamide 
and  NMA  grouts  with  polyacrylamide 
and  LV-urethanes.  Substitution  with 
HV-urethanes  and  acrylates  for  this 
application  would  result  in  much  higher 
compliance  costs  ($7.8  million  to  $14.4 
million)  for  the  proposed  action. 

EPA  expects  that  the  delayed  ban  of 
NMA  for  sewer  line  sealing  will  lessen 
the  economic  burden  on  municipalities 
and  grouting  contractors  by  allowing 
them  sufficient  opportunity  to  fully 
evaluate  new  substitute  grouts,  and 
prepare  for  any  capital  investments 
which  may  be  necessitated  by  a  ban  of 
acrylamide  and  NMA  grouts. 

Overall,  EPA  expects  that  this 
proposed  rule,  while  having  an  impact 
on  the  cost  of  sealing  sewer  lines,  will 


not  have  a  significant  adverse  impact  on 
the  chemical  grouting  industry.  Given 
the  magnitude  and  severity  of  the  risks 
associated  with  the  use  of  acrylamide 
and  NMA  grouts,  EPA  believes  that  the 
estimated  costs  are  warranted. 

IV.  Other  Options  Considered 

EPA  considered  other  regulatory 
options  as  alternatives  to  this  proposed 
rule,  but  based  on  the  available 
information  determined  that  this 
proposed  regulation  was  the  least 
burdensome  to  adequately  reduce  the 
unreasonable  risk  faced  by  persons 
using  acrylamide  and  NMA  grouts. 
Although  EPA  could  promulgate  a 
worker  protection  standard  covering 
State  and  municipal  employees  under  its 
TSCA  authority,  EPA  believes,  as 
discussed  in  Unit  VI  of  this  preamble, 
that  personal  protective  equipment 
cannot  adequately  reduce  the  risk,  and 
that  a  ban  is,  in  fact,  the  least 
burdensome  requirement  that  will 
adequately  reduce  the  risk.  A  discussion 
of  the  other  options  considered  is  given 
below. 

1.  Bon  acrylamide  grout  only  at  sites 
not  covered  by  OSHA.  EPA  considered 
imposing  a  ban  on  the  use  of  acrylamide 
grout  solely  at  State  and  municipal  sites 
not  covered  by  an  OSHA-approved 
State  plan.  This  option  assumes  a 
complete  ban  of  NMA  grout  also, 
because  there  is  currently  no  OSHA 
workplace  standard  for  NMA.  Estimated 
compliance  costs  for  this  option  are  in 
the  range  of  $440,000  to  $740,000, 
depending  on  the  sewer  line  substitution 
scenario  at  sites  where  both  acrylamide 
and  NMA  grout  are  prohibited. 

EPA  believes  that  a  ban  of  acrylamide 
grouting  only  at  State  and  municipal 
sites  not  covered  by  an  OSHA-approved 
State  plan  is  untenable  fur  several 
reasons.  First,  enforcement  of  an 
acrylamide  grout  ban  only  at  sites  in  27 
States  (i.e.  those  without  an  OSHA- 
approved  State  plan)  might  prove 
extremely  di^icult  since  acrylamide 
grouts  would  still  be  on  the  market. 
Additionally,  a  ban  of  acrylamide  grout 
use  only  by  State  and  municipal 
workers  in  those  27  States 
(approximately  180  to  200  workers) 
would  afford  no  additional  protection  to 
those  acrylamide  grouting  workers  in 
the  private  sector,  who  still  face 
unreasonable  risks  due  to  the 
unavoidable  dermal  exposures 
encountered  while  grouting.  Moreover, 
allowing  one  population  of  grouters  to 
continue  using  acrylamide  grout, 
provided  they  adhere  to  the  OSHA 
workplace  standard,  while  banning 
another  population  of  grouters  from 
using  the  grout  altogether  would  amount 
to  nonuniform  regulation  of  the  chemical 


grouting  industry  by  different  Federal 
agencies,  and  could  merely  result  in 
increased  privatization  of  grouting  work. 
Thus,  EPA  dismissed  this  alternative, 
concluding  instead  that  a  total  ban  of 
acrylamide  and  NMA  grout  is  necessary 
to  ease  the  burdens  of  compliance 
monitoring,  adequately  protect  all 
grouters,  and  ensure  uniform,  equitable 
regulation  across  all  sectors  of  the 
chemical  grouting  industry. 

2.  Ban  all  uses  of  acrylamide  grout, 
and  all  uses  of  NMA  grout,  except  alloi^ 
NMA  grout  use  in  sewer  line  sealing. 
This  option  is  similar  to  the  proposed 
action,  except  that  NMA  grout  would 
not  be  restricted  at  all  for  sewer  line 
use.  Estimated  annualized  compliance 
costs  for  this  option  are  about  $2.3 
million.  An  advantage  of  this  option  is 
that  the  compliance  costs  are 
approximately  $2.1  million  to  $12.1 
million  (or  48  to  84  percent)  less  than  the 
annualized  compliance  costs  of  EPA's 
preferred  option,  depending  on  the 
availability  and  costs  of  acrylamide  and 
NMA  substitutes.  This  cost  reduction  is 
due  to  the  relatively  high  incremental 
costs  of  a  ban  on  NMA  grout  in  sewer 
lines  aft6r  3  years.  EPA  considered  this 
option  because  NMA  poses  relatively 
less  risk  to  workers  than  acrylamide, 
and  sewer  line  use  of  grout  poses 
somewhat  less  risk  to  workers  than 
manhole  use. 

Although  this  option  would  eliminate 
the  highest  risk  grout  (acrylamide)  for  all 
uses,  and  eliminate  acrylamide  and 
NMA  grouts  for  the  highest  risk  use 
(manhole  operations),  at  this  time  EPA 
does  not  believe  this  option  will 
sufficiently  reduce  risks  to  grouting 
workers.  In  the  event  of  a  ban  on 
acrylamide  grout  for  sewer  line  sealing, 
and  no  action  on  NMA  grout  for  this 
application,  EPA  expects  NMA  grout  to 
be  the  primary  substitute.  As  noted 
above,  while  the  risks  from  using  NMA 
grout  are  lower  than  those  associated 
with  the  use  of  acrylamide  grout,  the 
risk  to  individual  grouting  workers  using 
NMA  grout  is  still  high.  At  this  time, 
EPA  believes  the  combination  of  this 
high  risk  and  the  presence  of  substitutes 
which  pose  lower  risk  potential, 
particularly  the  polyacrylamide  and  LV- 
urethane  grouts,  warrants  restrictions  on 
both  acrylamide  and  NMA  grouts  for 
sewer  line  sealing. 

3.  Ban  the  use  of  acrylamide  and 
NMA  grouts  for  manhole  sealing  only. 
This  option  would  allow  continued, 
unrestricted  use  of  acrylamide  and  NMA 
grouts  for  sewer  line  sealing,  structural 
water  control,  and  geotechnical 
applications.  Estimated  compliance 
costs  for  this  option  are  approximately 
$1  million. 
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EPA  does  not  believe  this  option  will 
sufficiently  reduce  the  risks  faced  by 
grouters  for  all  applications  of 
acrylamide  and  NMA  grouts.  Although 
manhole  sealing  does  present  the 
highest  risks  to  grouters  who  use 
acrylamide  and  NMA.  EPA  believes 
other  applications  (e.g.,  main  and  lateral 
line  sealing]  also  present  unreasonable 
risks.  Reducing  risks  from  one 
application  does  not  obviate  the  need 
for  reducing  risks  from  other 
applications. 

Based  on  the  available  information, 
there  are  no  uses  of  acrylamide  or  NMA 
grouts  for  which  substitute  grouts  are 
not  availabie.  with  the  possible 
exception  of  water  cut-off  in  salt  domes 
and  potash  mines.  Therefore,  to 
sufficiendy  protect  all  grouters.  a  total 
ban  of  acrylamide  and  NMA  grouts  is 
preferable  to  a  ban  only  for  manhole 
sealing. 

4.  Ban  acrylamide  grout  only.  This 
option  would  prohibit  all  uses  of 
acrylamide  grout,  but  allow  continued 
unrestricted  use  of  NMA  grout.  EPA's 
estimated  compliance  costs  for  this 
option  are  approximately  Sl.2  million. 

EPA  does  not  believe  this  option  will 
sufndently  reduce  risks  to  grouting 
workers.  In  the  event  of  a  ban  only  on 
acrjlamide  grout.  EPA  expects  NMA 
grout  to  be  the  primary  substitute. 
Although  the  risks  associated  with  NMA 
grout  use  appear  to  be  an  order  of 
magnitude  lower  than  those  associated 
with  acrylamide  grout  use,  the  risk  to 
individual  grouting  workers  is  still  high. 
Given  the  availability  of  substitute 
chemical  grouts,  especially  the  recently 
commercialized  polyacrylamide  and  LV- 
urethane  grouts,  which  are  easy  to  use 
and  present  lower  risk  potential  than 
acrj'laraide  and  NMA  grouts,  a  ban  of 
both  grouts  is  preferable  to  a  ban  of 
acrylamide  alone. 

5.  Immediate  ban  of  all  uses  of  both 
};routs.  This  option  is  similar  to  the 
proposed  action,  except  that  the 
prohibition  on  NMA  grout  use  for  sewer 
line  sealing  would  be  effective  at  the 
same  time  as  the  other  proposed 
prohibitions  on  acrylamide  and  NMA 
grout,  instead  of  3  years  later.  EPA's 
best  estimate  of  compliance  costs  for 
this  option  are  in  the  range  of  $5.1 
million  to  $9-.4  million.  Howevs.  this 
estimate  assumes  complete  familiarity 
with  the  recently  commercialized 
substitutes.  If  there  are  uncertainties 
with  the  newer  grouts,  compliance  costs 
for  this  option  could  be  somewhat 
higher. 

Although  EPA  believes  that  good 
substitute  chemical  grouts  exist  for 
sealing  sewer  lines.  EPA  determined 
that  an  immediate  ban  of  both 
acrylamide  and  NMA  grouts  for  all 


applications  is  not  necessary  to 
adequately  reduce  the  unreasonable  risk 
from  the  use  of  acrylamide  and  NMA 
grouts.  Since  the  unreasonable  risk 
Rnding  under  TSCA  requires  EPA  to 
consider  not  only  the  risk  of  an  activity, 
but  the  cost  of  controlling  the  risk.  EPA 
weighed  the  cost  of  an  immediate  ban  of 
both  grouts  for  sewer  line  repair  against 
the  risk  of  continued  use  of  one  of  the 
grouts  for  this  application.  Because  of 
the  relatively  high  cost  of  an  immediate 
ban  of  both  grouts,  and  the  lower  risk 
associated  with  the  use  of  NMA  grouts, 
relative  to  acrylamide,  EPA  determined 
that  continued  use  of  NMA  grout  for 
sewer  line  repair  for  a  period  of  3  years 
will  not  present  an  unreasonable  risk. 

Delaying  the  ban  of  NMA  grout  for 
this  application  will  afford  those  in  the 
industry  an  opportunity  to  become  more 
familiar  with  the  new  grouts  which  have 
just  recently  been  commercialized,  and 
plan  for  any  changes  they  must  make  to 
switch  over  to  these  products. 

Thus,  EPA  believes  a  3-year  delayed 
ban  of  NMA  grout  for  sewer  line  sealing, 
with  an  immediate  ban  of  all  other  NMA 
grout  uses,  and  all  uses  of  acrylamide 
grout,  will  ease  the  economic  burden  on 
the  sewer  sealing  industry  while 
adequately  protecting  grouters  from  the 
unreasonable  risks  of  acrylamide  and 
NMA  grouts. 

V.  Finding  of  Unreasonable  Risk 

EPA  has  weighed  the  health  risks 
from  continued  use  of  acrylamide  and 
NNiA  grouts  against  the  costs 
attributable  to  the  proposed  regulation. 
EPA  has  concluded  that  avoidance  of 
the  significant  individual  cancer  risks  at 
the  current  exposure  levels  and  the 
serious  neurotoxic  risks  associated  with 
grouting  operations  outweigh  the  cost  to 
society  of  the  proposed  regulation. 
Therefore,  EPA  finds  that  the  use  of 
acrylamide  and  NMA  grouts  presents  an 
unreasonable  risk  of  injury  to  human 
health.  In  brief,  the  finding  is  based  on 
the  following: 

1.  The  health  effects  from  exposure  to 
acrylamide  and  ^&1A  grouts  are  serious. 
Acrylamide  is  a  demonstrated  human 
neurotoxin  and  a  probable  human 
carcinogen  (Group  B2).  The  magnitude 
of  exposure  during  grouting  operations, 
even  when  personal  protective 
equipment  is  worn,  places  all  grouters  at 
very  high  neurotoxic  risk,  and  estimated 
excess  lifetime  cancer  risks  in  the  range 
of  1  in  100  to  1  in  1.000.  The  health 
effects  associated  with  exposure  to 
NMA  are  identical  to  those  associated 
with  acrylamide  exposure,  and  EPA 
believes  the  magnitude  of  individual 
exposure  to  acrylamide  and  NMA  grouts 
is  also  the  same.  Grouters  using  NMA 
are  exposed  to  high  neurotoxic  risk,  and 


estimated  excess  lifetime  cancer  risks  in 
the  range  of  1  in  1,000  to  1  in  10,000. 

2.  The  Agency  has  determined  that  the 
health  risks  from  acrylamide  and  NMA 
grouts  outweigh  the  benefits  of 
continued  use  of  the  two  grouts. 
Effective  substitute  grouts  are  available, 
already  in  use.  and  in  some  applications 
gaining  maritet  share  ever  acrylamide 
and  NMA  grouts.  The  available 
information  indicates  that  risk  from 
exposure  to  the  substitute  grouts  is 
lower  than  that  from  exposure  to  either 
acrylamide  or  NMA  grouts. 

3.  The  reasonably  ascertainable 
economic  consequences  of  the  rule,  after 
consideration  of  the  effect  on  the 
national  economy,  small  business, 
technological  innovation,  the 
environment,  and  public  health,  are  not 
unduly  burdensome  for  those  affected 
by  the  proposed  regulation.  The  cost  of 
banning  acrylamide  and  NMA  grouts, 
including  the  labeling,  reporting,  and 
recordkeeping  requirements,  is 
reasonable  in  view  of  the  high  risk 
associated  with  their  continued  use. 

VI.  Analysis  Under  TSCA  Section  9(a> 

TSCA  section  9(a)  provides  that,  if 
EPA  determines  that  an  unreasonable 
risk  exists,  and  determines,  in  the 
Administrator's  discretion,  that  the  risk 
may  be  prevented  or  reduced  to  a 
sufficient  extent  by  action  taken  under  a 
Federal  law  not  administered  by  EPA. 
EPA  shall  submit  a  report  to  the  agency 
administering  such  law,  describing  the 
risk  and  the  activities  presenting  such 
risk.  If  the  other  agency  responds  by 
declaring  that  the  activities  described  do 
not  present  an  unreasonable  risk,  or  if 
the  agency  initiates  action  to  protect 
against  the  risk.  EPA  is  precluded  from 
acting  against  the  risk  under  TSCA. 

The  risk  to  workers  from  continued 
use  of  acrylamide  and  NMA  grouts  in 
the  private  sector  can  be  reduced  to 
some  extent  by  OSHA  under  the 
OSHAct,  However,  EPA  has  determined 
that  even  though  OSHA  has  employed 
its  statutory  authority  to  protect  workers 
from  the  hazards  of  acrylamide,  an 
unreasonable  risk  of  injury  to  grouting 
workers  remains,  which  should  be 
addressed  under  TSCA  section  6.  EPA 
has  consulted  with  OSHA  on  this 
matter,  and  OSHA  is  in  agreement  with 
EPA's  position  (as  noted  in  the  letter  of 
March  5, 1991.  from  Gerard  F.  Scannell 
to  Linda  J.  Fisher,  in  which  OSHA  cites 
"the  advantage  of  substituting 
acrylamide  and  NMA  with  safer 
materials  to  mitigate  the  potential 
hazards  from  improper  work  practices," 
and  pledges  "cooperation  in  support  of 
EPA's  proposed  action  to  address  the 
hazards  related  to  acrylamide  and  NMA 
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under  the  Toxic  Substances  Control 
Act"). 

OSHA  has  promulgated  a  PEL  for 
acrylamide.  aimed  at  reducing  the  risk 
from  inhalation  of  the  chemical. 
However,  the  primary  risk  to  grouting 
workers  is  from  dermal  contact,  which  is 
addressed  by  a  skin  notation  to  the  PEL, 
OSHA's  general  personal  protective 
equipment  standard  at  29  CFR 
1910.132(a).  and  the  Hazard 
Communication  Standard  at  29  CFR 
1910.1200.  Based  on  site  visits  and 
exposure  monitoring  by  EPA,  the 
evidence  indicates  that  even  while 
wearing  full  personal  protective 
equipment,  including  a  respirator, 
groutere  face  an  unreasonable  risk  of 
injury. 

The  evidence  gathered  by  EPA  during 
its  site  visits  indicates  that  the  natiu-e  of 
grouting  work,  specifically  the  close 
quarters  in  which  the  work  is  performed 
and  the  dexterity  required  by  the 
employees,  makes  it  impossible  to 
prevent  a  hazardous  level  of  dermal 
exposure  to  acrylamide  and  NMA  with 
personal  protective  equipment. 
Moreover,  because  of  the  acute 
neurotoxic  concerns  associated  with 
both  acrylamide  and  NMA.  infrequent 
or  even  incidental  contact  with  the  two 
chemicals  could  represent  hazardous 
levels  of  exposure. 

In  the  workplace,  the  use  of  personal 
protective  equipment  is  generally 
accepted  as  the  last  resort  in  the 
industrial  hygiene  hierarchy  of  controls. 
The  substitution  of  a  safer  chemical  or 
process  is  to  be  preferred  over  solutions 
which  attempt  to  keep  the  toxic 
chemical  away  from  the  worker  through 
such  methods  as  personal  protective 
equipment  In  the  case  of  grouting, 
personal  protective  equipment  can 
reduce,  but  cannot  eliminate  hazardous 
exposures. 

In  addition  to  the  dii^iculties  arising 
from  the  use  of  personal  protective 
equipment  in  confined  spaces  such  as 
manholes,  an  inherent  shortcoming  of 
personal  fM^tective  equipment  is  that  its 
effectiveness  depends  largely  on  human 
behavior.  Given  the  low  neurotoxic 
margins  of  exposure  associated  with  the 
use  of  acryicunide  and  NMA  grouts,  an 
unreasonable  risk  of  injury  would  exist 
even  if  personal  protective  equipment 
could  eliminate  exposures  in  most  cases. 

EPA's  finding  that  one  of  the  nine 
employees  observed  during  the  field 
monitoring  exhibited  peeling  palms  and 
fingers  (signs  of  acrylamide-induced 
peripheral  neurotoxicity),  and  one  other 
worker  reported  prior  episodes  of 
peehng  palms  and  fingers,  lends  support 
to  EPA's  belief  that  personal  protective 
equipment  cannot  adequately  protect 


the  workers  from  hazardous  leve't  n' 
exposure. 

O^A  has  not  established  a  PEL  for 
NMA,  but  employees  using  this  chemical 
are  required  to  use  appropriate  personal 
protective  equipment  under  29  CFR 
1910.132(a).  As  in  the  case  of 
acrylamide,  however,  the  only  evidence 
available  to  EPA  establishes  that  the 
risk  posed  to  grouting  workers  by  NMA 
cannot  be  reduced  by  personal 
protective  equipment  to  the  extent 
necessary  to  eliminate  the  unreasonabhs 
risk.  EPA,  therefore,  has  determined  not 
to  refer  the  acrylamide  or  NMA  risk  to 
OSHA.  but  rather  to  promulgate  a  TSCA 
section  6  rule,  which  appears  to  be  the 
only  mechanism  by  which  the 
unreasonable  risk  can  be  eliminated. 

EPA's  decision  not  to  refer  the 
acrylamide  and  NMA  risk  to  OSHA  is 
further  influenced  by  the  evidence  that  a 
substantial  portion  of  grouting  workers 
are  State  and  municipal  workers  in 
OSHA  Federal  enforcement  States, 
whose  employees  are  not  subject  to  the 
OSHAct.  EPA  could  promulgate  a 
worker  protection  standard  covering 
these  employees  under  its  authority  in 
TSCA  section  e(aK5);  however,  the 
existing  evidence  indicates  that  such  a 
rule  would  not  adequately  reduce  the 
risk  due  to  the  inherent  limitations  of 
personal  protective  equipment  in 
grouting  operations. 

VII.  Issues  for  Conmient 

EPA  is  proposing  a  total  ban  of 
acrylamide  and  NMA  grouts  with  a  3- 
year  delay  in  the  NMA  grout  ban  for 
sewer  line  sealing.  EPA  requests 
comment  on  this  approach,  especially 
the  length  of  the  NMA  grout  ban  delay, 
and  on  alternative  regulatory  strategies, 
such  as  those  discussed  in  Unit  IV  of 
this  preamble.  EPA  is  particularly 
interested  in:  (1)  Any  comments  on  the 
option  to  ban  acrylamide  and  NMA 
grouts  solely  at  State  and  municipal 
sites  not  covered  by  an  OSHA-approved 
State  plan,  and  (2)  the  proposed  ban  of 
NMA  grout  for  sewer  line  sealing, 
including  any  comments  on  the 
proposed  length  of  the  delay. 

Additionally.  EPA  requests  comment 
on  several  other  issues  pertaining  to  this 
rulemaking.  The  issues  include:  (1)  The 
availability  of  substitute  grouts  for  salt 
dome/potash  mine  sealing,  the 
importance  of  this  application,  and  any 
information  on  potential  costs  to  society 
if  substitute  grouts  do  not  perform 
adequately  in  this  application:  (2)  any 
performance  data  on  acrylate  grouts 
(e.g.,  inspections  of  previous  sewer 
sealing  jobs  performed  with  acrylate 
grout);  (3)  any  performance  data  on  the 
new  polyacrylamide  and  LV-urethane 
grouts  for  sewer  sealing  or  other 


grouting  applications;  (4)  any 
information  on  variable  performance  ■'f 
the  substitute  grouts  due  to  climatic, 
soil,  or  other  geographically-related 
conditions;  (5)  any  additional  health  and 
safety  information  related  to  the  use  of 
polyacrylamide  and  LV-urethane  grouts: 
(6)  the  development  status  and 
comparative  costs  of  any  other  new 
products  and  technologies  in  sewer  line 
sealing;  (7)  any  evidence  of  skin  or  lung 
sensitization  from  contact  with 
isocyanate-containing  urethane  grouts; 

(8)  the  potential  for  fues  during  use  or 
clean-up  of  urethane  grouts  due  to  the 
presence  of  solvents,  such  as  acetone: 

(9)  the  adequacy  of  existing  employer- 
sponsored  programs  to  inform  grouting 
workers  of  potential  risks  associated 
with  exposure  to  grouting  chemicals: 

(10)  any  data  on  costs  associated  with 
the  health  effects  from  acrylamide  and 
NMA  exposure  (these  data  could 
include  medical  costs,  costs  due  to  lost 
work  time  or  decreased  productivity, 
loss  of  job/income,  employee  medical 
surveillance,  increased  liability 
insurance,  etc.):  (11)  the  cost  of 
modifying  pre-1980  rigs  to  pump  the  new 
grouts  (EPA  assumed  the  same 
modifications  needed  to  pump  HV- 
urethanes);  (12)  the  applicability  of  some 
kind  of  market-based  incentive  (an 
incentive  approach  usually  takes  the 
form  of  either  a  price-based  (e.g..  fees), 
or  a  quantity-based  (e.g..  permits) 
regulation):  and  (13)  the  effective  date  of 
the  final  rule  (EPA  is  proposing  that  it  be 
45  days  after  the  date  of  publication  in 
the  Federal  Register,  however,  no 
requirement  other  than  reporting  would 
become  effective  until  15  or  more  days 
after  the  effective  date). 

VIII.  Labeling.  Recordkeeping,  and 
Reporting 

By  15  days  after  the  effective  date  of 
this  rule,  NMA  grout  manufacturers, 
importers,  and  distributors  would  be 
required  to  label,  or  ensure  the  integrity 
of  the  label  on.  each  container  of  grout, 
and  persons  who  have  possession  or 
control  of  acrylamide  grout  are  also 
required  to  label  containers  of  grout. 

EPA  believes  there  is  a  strong  need 
for  labehng  to  ensiue  compliance  with 
the  prohibitions  on  the  manufacture, 
importation,  distribution,  and  use  of 
acrylamide  and  NMA  grouts.  Labeling  is 
a  necessary  mechanism  to  direct  users 
toward  compliance  with  the  prohibitions 
on  uses  of  acrylamide  and  NMA  grout. 

NMA  grout  manufacturers,  importers, 
and  distributors  would  also  be  required 
to  retain  records  at  their  companies" 
domestic  headquarters  locations  of  all 
shipments  of  NMA  grouts  for  a  period  of 
2  years  from  the  date  of  shipment. 
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Records  would  include  the  amount  of 
grout  manufactured  or  imported,  date 
manufactured  or  imported,  amount  sold, 
date  sold,  and  to  whom  sold  (and  to 
whom  shipped,  if  different). 
Manufacturers,  importers,  and 
distributors  would  comply  with  the 
labeling  and  recordkeeping 
requirements  by  15  days  after  the 
effective  date  of  the  final  rule. 

Distributors  of  acrylamide  and  NMA 
grout  would  also  be  required  to  provide 
an  initial  report,  to  the  appropriate  EPA 
region,  identifying  their  headquarters 
and  shipment  office  locations  through 
which  their  grout  is  sold.  The  initial 
report  would  also  need  to  contain  a  list 
of  customers,  and  total  amount  and  type 
of  grout  sold  to  each  customer,  for  the 
year  immediately  preceding  the  report 
due  date.  Distributors  would  be  required 
to  comply  with  the  initial  reporting 
requirements  by  the  effective  date  of  the 
final  rule,  or  within  30  calendar  days 
after  the  distributor  first  begins 
distribution  of  NMA  grout,  whichever  is 
later.  An  updated  list  would  be  required 
when  changes  in  ownership, 
headquarters,  or  shipment  office  occur, 
and  would  be  required  to  be  submitted 
to  the  appropriate  EPA  Regional  Office 
no  later  than  10  calendar  days  after  the 
change  occurs. 

The  recordkeeping  and  reporting 
requirements  will  be  necessary  for 
effective  enforcement  of  the  rule.  They 
will  enable  EPA  to  ensure  compliance 
with  the  rule  and  conduct  inspections 
effectively.  Examination  of  reports 
submitted  by  grout  distributors  will 
enable  EPA  to  track  movement  and  use 
patterns,  will  help  ensure  that 
distributors  are  maintaining  records  of 
shipments  of  NMA  grout,  and  will  aid  in 
identifying  sites  where  a  potential 
violation  may  exist.  Recordkeeping  of 
shipments  of  grouts  will  further  aid  in 
identifying  sites  where  there  is  a 
potential  for  violation. 

As  described  above,  this  proposed 
rule  would  impose  limited  recordkeeping 
requirements  on  persons  who 
manufacture,  import,  or  distribute  NMA 
grouts  in  commerce,  and  limited 
reporting  requirements  on  persons 
distributing  acrylamide  or  NMA  grouts 
in  commerce.  EPA  believes  there  are 
only  two  U.S.  companies  distributing 
acrylamide  and  NMA  grouts  in 
commerce,  and  that  one  of  these  two 
companies  is  also  the  sole  importer  of 
both  grouts.  The  other  company  is 
believed  to  be  solely  engaged  in 
distribution  of  the  grouts  without  any 
importing  activities. 

Section  8(a)  of  TSCA  gives  EPA 
authority  to  require  persons  who 
manufacture  (under  TSCA  the  term 
manufacture  includes  importation)  or 


process  chemical  substances  and 
mixtures  to  maintain  records  and  submit 
reports  for  many  purposes,  including 
records  and  reports  necessary  for 
effective  enforcement  of  TSCA 
requirements.  Small  manufacturers  and 
processors  are  generally  exempt  from 
recordkeeping  and  reporting  under 
section  8(a).  However,  section 
8(a)(3)(A)(ii)(I)  provides  that,  when,  as 
here,  the  chemical  substance  or  mixture 
involved  is  the  subject  of  a  rule 
proposed  or  promulgated  under  TSCA 
section  6,  small  manufacturers  and 
processors  also  can  be  required  to 
report  and  keep  records. 

EPA  also  has  authority  under  TSCA 
section  6  to  require  recordkeeping  and 
reporting  related  to  the  other  regulatory 
requirements  imposed  by  EPA  under 
section  6.  This  is  particularly  important 
where,  as  here,  such  records  and  reports 
are  necessary  for  effective  enforcement 
of  the  section  6  rule  and  would  apply  to 
persons  who  are  not  covered  by  section 
8(a),  i.e.,  those  who  are  not 
manufacturers  or  processors.  In  this 
case,  section  6  provides  the  authority  to 
apply  the  recordkeeping  and  reporting 
requirements  to  distributors  of 
acrylamide  and  NMA  grouts  who  are 
not  also  manufacturers  and  processors 
of  such  mixtures  subject  to  section  8(a). 
EPA  has  used  this  section  6 
recordkeeping  and  reporting  authority 
previously  in  its  polychlorinated 
biphenyl,  asbestos,  and  hexavalent 
chromium  rules  promulgated  under 
TSCA  section  6  in  40  CFR  parts  781,  763, 
and  749,  respectively. 

IX.  Enforcement 

Section  15  of  TSCA  makes  it  unlawful 
to  fail  or  refuse  to  comply  with  any 
provision  of  a  rule  promulgated  under 
section  6  of  TSCA.  Therefore,  failure  to 
comply  with  the  rule  would  be  a 
violation  of  section  15  of  TSCA.  In 
addition,  section  15  of  TSCA  makes  it 
unlawful  for  any  person  to:  (1)  Use  for 
commercial  purposes  a  chemical 
substance  which  such  person  knew  or 
had  reason  to  know  was  distributed  in 
commerce  in  violation  of  a  rule  under 
section  6;  (2)  fail  or  refuse  to  establish 
and  maintain  records,  submit  reports,  or 
permit  access  to  or  copying  of  records, 
as  required  by  TSCA;  or  (3)  fail  or  refuse 
to  permit  entry  or  inspection  as  required 
by  section  11  of  TSCA. 

Violators  may  be  subject  to  both  civil 
and  criminal  Hability.  Under  the  penalty 
provision  of  section  16  of  TSCA,  any 
person  who  violates  section  15  could  be 
subject  to  a  civil  penalty  of  up  to  $25,000 
for  each  violation.  Each  day  of  operation 
in  violation  of  this  rule  would  constitute 
a  separate  violation.  Knowing  or  willful 
violations  of  the  rule  could  lead  to  the 


imposition  of  criminal  penalties  of  up  to 
$25,000  and  imprisonment  for  up  to  1 
year  for  each  day  of  violation.  In 
addition,  other  remedies  are  available  to 
EPA  under  sections  7  and  17  of  TSCA. 
such  as  seeking  an  injunction  to  restrain 
violators  of  the  rule  and  seizing  any 
chemical  substance  or  mixture 
manufactured  or  imported  in  violation  of 
the  rule. 

Individuals,  as  well  as  corporations, 
could  be  subject  to  enforcement  actions. 
Sections  15  and  16  of  TSCA  apply  to 
"any  person"  who  violates  various 
provisions  of  TSCA.  EPA  may,  at  its 
discretion,  proceed  against  individuals 
as  well  as  companies.  In  particular,  EPA 
may  proceed  against  individuals  who 
report  false  or  misleading  information  or 
cause  it  to  be  reported. 

X.  Confidentiality 

A  person  may  assert  a  claim  of 
confidentiality  for  any  information, 
including  public  comments,  submitted  to 
EPA  in  connection  with  the  proposed 
rule  or  in  connection  with  the  rule  after 
it  is  promulgated.  Any  person  who 
submits  a  confidential  public  comment 
must  also  submit  a  nonconfidential 
version.  Any  claim  of  confidentiality 
must  accompany  the  information  when 
it  is  submitted  to  EPA.  Persons  may 
claim  information  confidential  by 
circling,  bracketing,  or  underlining  it, 
and  marking  it  with  "CONFIDENTIAL" 
or  some  other  appropriate  designation. 
EPA  will  disclose  information  subject  to 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2,  subpart  B.  If  a  person 
does  not  assert  a  claim  ofconfidentiality 
for  information  at  the  time  it  is 
submitted  to  EPA,  EPA  may  make  the 
information  public  without  further 
notice  to  that  person. 

XI.  Export  Notification 

Section  12(b)  of  TSCA  requires  that 
any  person  who  exports  or  intends  to 
export  a  chemical  substance  or  mixture 
for  which  a  rule  has  been  proposed  or 
promulgated  under  section  6  must  notify 
EPA  of  such  exportation  or  intent  to 
export.  Since  this  rule  applies  only  to 
acrylamide  and  NMA  grouts,  which  are 
mixtures  under  TSCA,  only  export  of 
grouts  containing  acrylamide  or  NMA, 
as  opposed  to  other  mixtures  containing 
these  substances,  would  be  subject  to 
the  TSCA  section  12(b)  export 
notification  requirements. 

EPA  anticipates  that  the  burden  of  the 
export  notification  requirements  will  be 
minimal.  Companies  are  required  only  to 
provide  notification  the  first  time  they 
export  or  intend  to  export  to  each 
country  in  a  calendar  year.  The 
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notiRcation  consists  of  the  company's 
name  and  address,  chemical  name, 
TSCA  section  that  triggered  the 
notification  (in  this  case  section  8), 
countries  that  are  the  receivers,  and  the 
export  date  or  intended  export  date  (see 
40  CFR  707.00  thru  707.75). 

XII.  Hearing  Procedures 

If  persons  request  time  for  oral 
comment.  EPA  will  hold  informal 
hearings  in  Washington.  DC.  Any 
informal  hearing  will  be  conducted  in 
accordance  with  EPA's  "Procedures  for 
Conducting  Rulemaking  Under  Section  6 
of  the  Toxic  Substances  Control  Act" 
(40  CFR  part  750).  Persons  or 
organizations  desiring  to  participate  in 
the  informal  hearing  must  file  a  written 
request  to  participate.  The  written 
request  to  participate  must  be  sent  to 
the  Environmental  Assistance  Division 
at  the  address  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
The  written  request  to  participate  must 
include:  (1)  A  brief  statement  of  the 
interest  of  the  person  or  organization  in 
the  proceeding;  (2)  a  brief  outline  of  the 
points  to  be  addressed:  (3)  an  estimate 
of  the  time  required;  and  (4)  if  the 
request  comes  from  an  organization,  a 
nonbinding  list  of  the  persons  to  take 
part  in  the  presentation.  Organizations 
are  requested  to  bring  with  them,  to  the 
extent  possible,  employees  with 
individual  expertise  in  and 
responsibility  for  each  of  the  areas  to  be 
addressed.  Organizations  which  do  not 
file  main  comments  in  the  rulemaking 
will  not  be  allowed  to  participate  at  the 
hearing,  unless  the  Record  and  Hearing 
Clerk  grants  a  waiver  of  this 
requirement  in  writing. 

The  date  for  the  receipt  of  the  written 
request  to  participate  in  the  hearing  is 
set  forth  in  the  DATES  section  of  the 
preamble  to  this  document 

XIII.  Official  Rulemaking  Recoid 

In  accordance  with  the  requirements 
of  section  19(a)(3)  of  TSCA,  EPA  has 
established  a  record  for  this  rulemaking 
[docket  number  OPTS-620ee].  This 
record  includes  basic  information 
considered  by  the  Agency  in  developing 
the  proposed  rule,  and  will  include 
comments  on  the  proposed  rule  and 
additional  supporting  information.  A 
public  version  of  the  record  is  available 
in  the  TSCA  Public  Docket  Office  from  8 
a.m.  to  noon  and  1  p.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  TSCA  Public  Docket 
Office  is  located  at  EPA  headquarters, 
Rm.  NE-G004.  401  M  St.,  SW.. 
Washington.  DC  20460. 


XIV.  Support  Documents 

1.  Economic  Analysis  of  a  Proposed 
Ban  on  Chemical  Grouts  Containing 
Acrylamide  and  N-methylolacrylamide. 
U.S.  EPA.  Office  of  Toxic  Substances. 
Economics  and  Technology  Division, 
Regulatory  Impacts  Branch.  November 
1990.  Addendum  July.  1991. 

2.  Assessment  of  Airborne  Exposure 
and  Dermal  Contact  to  Acrylamide 
During  Chemical  Grouting  Operations. 
Onice  of  Toxic  Substances,  Exposure 
Evaluation  Division,  Field  Studies 
Branch.  EPA  5  80/  5-87-009.  July  1987. 

3.  Assessment  of  Health  Risks  from 
Exposure  to  Acrylamide.  U.S.  EPA, 
Office  of  Toxic  Substances,  Existing 
Chemical  Assessment  Division.  June 
1990. 

4.  Risk  Assessment  of  N- 
methylolacrylamide.  U.S.  EPA.  Office  of 
Toxic  Substances.  Existing  Chemical 
Assessment  Division.  June  1990. 

5.  Relative  Risks  of  Acrylamide  Grout 
Substitutes  Report.  U.S.  EPA.  Office  of 
Toxic  Substances.  Existing  Chemical 
Assessment  Division.  May  1990. 

XV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  EO.  12291,  EPA  must  judge 
whether  a  rule  is  "major"  and  therefore 
subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  This 
proposed  rule  is  not  major  because  it 
would  not  result  in  any  of  the  adverse 
impacts  set  forth  in  section  1  of  E.O. 
12291  as  grounds  for  finding  a  rule  to  be 
major.  The  industry-wide  annualized 
cost  would  be  less  than  $10  million, 
which  is  considerably  less  than  the  $100 
million  established  as  the  criterion  for  a 
major  rule  in  the  Order. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

As  required  by  the  general 
requirements  (section  1320.4(a))  of  the 
Paperwork  Reduction  Act  (PRA),  EPA 
must  inform  potential  respondents  that 
the  information  collection  requirements 
in  this  proposed  rule  are  not  subject  to 
Office  of  Management  and  Budget 
(OMB)  review.  Collections  of 
information  which  are  submitted  to  nine 
or  fewer  persons  do  not  require  OMB 
review  under  the  PRA. 

List  of  Subjects  in  40  CFR  Part  764 

Acrylamide,  N-methylolacrylamide. 
Environmental  protection. 


Recordkeeping  and  reporting 
requirements. 

Dated:  September  24. 1991. 
WOliaai  K.  ReiUy. 
Administrator. 

Therefore,  it  is  proposed  that  Chapter 
I  of  40  CFR  be  amended  by  addiop  lart 
764  to  read  as  follows: 

PART  764— ACRYLAMIDE  AND 
SUBSTtTUTED  ACRYLAMIDE 

Subparts  A-D— {R*serv«d] 

Subpart  E— Specific  tisa  RtqulrwnMts 

764.125  Chemical  grouts  containing 
acrylamide  or  N-methyloUcrylamide. 

Authority:  15  U.S.C.  2605  and  2807 

Subparts  A-D— (Reserved] 

Subpart  E— Specific  Use  Requirements 

§  7S4.12S    CiMmlcal  grouts  containing 
acrytamtds  or  liMnett>ylatocrylaraM«. 

(a)  Scope.  Chemical  grouts  that 
contain  either  acrylamide  (CAS  No.  79- 
06-1)  or  N-methylolacrylamide  (NMA) 
(CAS  No.  924-42-5)  are  subject  to  this 
section. 

(b)  Purpose.  This  section  imposes 
requirements  on  persons  engaged  in 
certain  commercial  activities  involving 
chemical  grouts  to  prevent  unreasonable 
risks  of  neurotoxic  effects  and  cancer  to 
persons  who  use  certain  materials  in 
grouting  operations. 

(c)  Applicability.  This  section  applies 
to  any  person  engaged  in  the 
manufacture,  importation,  or 
distribution  in  commerce  of  chemical 
grouts  and  to  persons  who  use  such 
grouts  for  commercial  purposes. 

(d)  Definitions.  In  addition  to  the 
terms  defined  in  section  3  of  the  Act.  the 
following  definitions  also  apply  for 
purposes  of  this  subpart: 

(1)  Acrylamide  grout  means  a 
chemical  grout  that  contains  5  percent  or 
more  (by  wei^t)  of  acrylamide. 

(2)  Act  means  the  Toxic  Substances 
Control  Act.  15  U.S.C.  2801  et  seq. 

(3)  Chemical  grout  means  any 
chemical  substance  or  mixture  which 
reacts  in  combination  with  other 
chemicals  to  form  a  substance  that  seals 
holes,  cracks,  or  crevices  in 
underground  or  other  structxires.  or 
otherwise  stabilizes  soil  to  prevent  or 
reduce  the  flow  or  seepage  of  water  or 
other  substances  into  or  through  such 
structures  or  soils. 

(4)  Commercial  use.  commercial 
purpose,  and  commercial  activity  mean 
those  uses,  purposes,  and  activities  by 
any  person  related  to  the  distribution  in 
commerce  of  the  chemical  substance  or 
any  mixture  containing  the  chemical 
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substance;  the  use  of  the  chemical 
substance  or  any  mixture  containing  the 
chemical  substance  in  a  commercial 
enterprise  providing  saleable  goods  or  a 
service  to  another  person;  the  use  of  the 
chemical  substance  or  any  mixture 
containing  the  chemical  substance  by 
any  State  or  political  subdivision 
thereof;  and  any  commercial 
distribution,  including  for  test 
marketing. 

(5)  Ceotechnical  applications  means 
the  injection  of  chemical  grouts  into  soil 
or  rock  to  restrict  the  flow  of  water  or 
other  substances  through  soil  or  rock 
formations,  including  but  not  limited  to 
their  use  in  mines  and  reservoirs. 

(6)  Label  means  any  written,  printed, 
or  graphic  material  displayed  on  or 
affixed  to  containers  of  acrylamide  or 
NMA  grout. 

(7)  Manhole  sealing  means  the  use  of 
chemical  grouts  to  seal  leaks  in  or 
around  manholes  or  any  other  chamber 
used  to  gain  access  to  sewer  systems. 

(8)  NMA  grout  means  a  chemical  grout 
that  contains  5  percent  or  more  (by 
weight)  of  N-methylolacrylamide. 

(9)  Person  means  any  natural  person, 
firm,  company,  corporation,  joint 
venture,  partnership,  sole  proprietorship, 
association  or  other  business  entity;  any 
State  or  political  subdivision  thereof; 
any  municipality;  any  interstate  body; 
and  any  department,  agency,  or 
instrumentality  of  the  Federal 
government. 

(10)  Sewer  line  repair  means  the  use 
of  chemical  grouts  in  or  around  main 
and  lateral  sewer  line  systems  to  seal 
joints  or  leaks  in  these  systems. 

(11)  Structural  water  control  means 
the  use  of  chemical  grouts  for  sealing 
nonsewer  subterranean  or  other 
concrete  structures,  including  but  not 
limited  to  basements,  parking  stntctures, 
subway  tubes,  dams  and  seawalls. 

(e)  Prohibition  on  the  manufacture, 
importation,  and  distribution  of 
acrylamide  grouts  in  commerce. 
Effective  [Insert  date  15  days  after  the 
effective  date  of  the  final  rule],  all 
persons  are  prohibited  from 
manufacturing,  importing,  or  distributing 
in  commerce  any  acrylamide  grout  for 
any  purpose,  including  but  not  limited  to 
its  use  for  sewer  line  repair,  manhole 
sealing,  structural  water  control,  and 
geotechnical  applications. 

(f)  Prohibitions  on  the  commercial  use 
of  acrylamide  grouts.  Effective  (insert 
date  180  days  after  the  effective  date  of 
the  final  rule),  all  persons  are  prohibited 
from  using  acrylamide  grout  for  any 
commercial  purpose,  including  but  not 
limited  to  its  use  for  sewer  line  repair, 
manhole  sealing,  structural  water 
control,  and  geotechnical  applications. 


(g)  Prohibition  on  the  commercial  use 
of  NMA  grouts.  (1)  Effective  [insert  date 
180  days  after  the  effective  date  of  the 
final  rule],  all  persons  are  prohibited 
from  any  conmiercial  use  of  NMA  grout, 
except  for  its  use  in  sewer  line  repair. 
This  prohibition  includes,  but  is  not 
limited  to,  its  use  for  manhole  sealing, 
structural  water  control,  and 
geotechnical  applications. 

(2)  Effective  [insert  date  3  years  after 
the  effective  date  of  the  final  rule],  all 
persons  are  prohibited  from  using  NMA 
grout  for  any  commercial  purpose, 
including  sewer  line  repair. 

(h)  Prohibition  on  the  manufacture, 
importation,  and  distribution  of  NMA 
grouts  in  commerce.  Effective  [insert 
date  3  years  after  the  elective  date  of 
the  final  rule],  all  persons  are  prohibited 
from  manufacturing,  importing,  or 
distributing  in  commerce  any  NMA 
grout  for  any  purpose,  including  but  not 
limited  to  its  use  for  sewer  line  repair, 
manhole  sealing,  structural  water 
control,  and  geotechnical  applications. 

(i)  Labeling.  (1)  Any  person  who  has 
any  inventory  tan  hand,  or  in  their 
possession  or  control,  of  any  acrylamide 
grout  after  [insert  date  15  days  after  the 
effective  date  of  the  final  rule]  shall 
affix  a  label  or  keep  an  existing  label 
affixed  to  each  container  of  grout, 
regardless  of  size.  The  label  shall 
consist  of  the  following  language: 

WARNING:  The  U.S.  Environmental 
Protection  Agency  has  banned  the 
manufacture,  importation,  and  distribution  in 
U.S.  commerce  of  this  product  under  section  6 
of  the  Toxic  Substances  Control  Act  (15 
U.S.C.  2605)  as  of  [insert  date  15  days  after 
the  effective  date  of  the  final  rule). 
Distribution  of  this  product  in  commerce  after 
this  date  and  intentionally  removing  or 
tampering  with  this  label  are  violations  of 
Federal  law.  All  uses  of  this  product  are 
prohibited  as  of  [insert  date  180  days  after 
effective  date  of  the  final  rule). 

(2)  Any  person  who  manufactures, 
imports,  or  distributes  in  commerce  any 
NMA  grout  after  [insert  date  15  days 
after  the  effective  date  of  the  final  rule] 
shall  affix  a  label  or  keep  an  existing 
label  affixed  to  each  container  of  grout, 
regardless  of  size.  The  label  shall 
consist  of  the  following  language: 

WARNING:  The  U.S.  Environmental 
Protection  Agency  has  banned  all  uses  of  this 
product,  except  for  sewer  line  repair,  as  of 
[insert  date  180  days  after  effective  date  of 
the  Tinal  rule).  This  prohibition  includes,  but 
is  not  limited  to,  its  use  for  manhole  sealing, 
structural  water  control,  and  geotechnical 
applications.  As  of  [insert  date  3  years  after 
effective  date  of  the  Rnal  rule),  the  U.S. 
Environmental  Protection  Agency  has  banned 
the  manufacture,  importation,  distribution  in 
commerce,  and  all  uses  of  this  product  under 
section  6  of  the  Toxic  Substances  Control  Act 
(15  U.S.C.2e05).  Intentionally  removing  or 


tampering  with  this  label  are  violations  of 
Federal  law. 

(3)  The  first  word  of  the  warning 
statement  shall  be  capitalized,  and  the 
type  size  for  the  first  word  shall  be  no 
smaller  than  10-point  type  for  a  label 
less  than  or  equal  to  10  square  inches  in 
area,  12-point  type  for  a  label  above  10 
but  less  than  or  equal  to  15  square 
inches  in  area,  14-point  type  for  a  label 
above  15  but  less  than  or  equal  to  30 
square  inches  in  area,  and  l&-point  type 
for  a  label  greater  than  30  square  inches 
in  area.  The  type  size  of  the  remainder 
of  the  warning  statement  shall  be  no 
smaller  than  6-point  type.  All  required 
label  text  shall  be  in  English  and  of 
sufficient  prominence  and  shall  be 
placed  with  such  conspicuousnebs, 
relative  to  other  label  text  and  graphic 
material,  to  ensure  that  the  warning 
statement  is  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use. 

(4)  Compliance  with  the  labeling 
provisions  of  this  section  does  not 
relieve  a  person  from  compliance  with 
requirements  established  under  the 
Federal  Hazardous  Substances  Act  (15 
U.S.C.  1261)  or  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200)  established  under  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  651  et  seq.). 

(j)  Recordkeeping.  (1)  Any  person  who 
manufactures,  imports,  or  distributes  in 
commerce  any.NMA  grout  after  [insert, 
date  15  days  after  the  effective  date  of 
the  final  rule]  must  retain  at  the 
headquarters  of  the  company  in  one 
location  documentation  of  information 
showing; 

(i)  The  amount  of  grout  manufactured/ 
imported  and  the  date  of  manufacture/ 
import. 

(ii)  The  name,  address,  and  telephone 
number  of  any  person  to  whom  the 
grouts  were  sold  and  shipped. 

(iii)  The  amount  of  grout  shipped  and 
the  date  of  shipment. 

(2)  This  information  must  be  retained 
for  2  years  from  the  date  of  shipment. 

(k)  Reporting.  (1)  Each  person  who 
distributes  in  commerce  acrylamide  or 
NMA  grout  shall  report  to  the  Regional 
Administrator  of  the  EPA  region  in 
which  the  company  headquarters  is 
located.  The  report  must  be  received  no 
later  than  [insert  effective  date  of  the 
final  rule],  or  30  days  after  the  person 
first  begins  to  distribute  the  grout  in 
commerce,  whichever  is  later,  and  must 
include: 

(i)  The  distributor's  name,  address, 
and  telephone  number,  the  name  of  a 
contact  at  their  company  headquarters, 
and  the  shipment  office  locations 
through  which  their  grout  is  sold. 
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(ii)  A  list  of  customers,  with  customer 
addresses,  and  total  amount  and  type  of 
grout  sold  to  each  customer  for  the  year 
immediately  preceding  the  report  due 
date. 

(2]  The  report  identified  in  paragraph 
(k](l]  of  this  section  must  be  updated  as 
changes  occur  in  the  company 
headquarters  or  shipment  office 
information.  The  updated  report  must  be 
submitted  to  the  Regional  Administrator 
and  must  be  postmarked  no  later  than  10 
calendar  days  after  the  change  occiu^. 

(3)  Any  person  required  to  submit  a 
report  under  this  section  may  assert  a 
claim  of  confidentiality  for  the 
information  submitted.  Any  claim  of 
confidentiality  must  accompany  the 
information  when  it  is  submitted  to  EPA. 
EPA  will  disclose  information  subject  to 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2,  subpart  B.  If  a  person 
does  not  assert  a  claim  of  confidentiality 
for  information  at  the  time  it  is 
submitted  to  EPA.  EPA  may  make  the 
information  public  without  further 
notice  to  that  person. 

(I)  Enforcement.  (1)  Failure  to  comply 
with  any  provision  of  this  section  is  a 
violation  of  section  15  of  the  Act  (15 
U.S.C.  2614). 

(2]  Failure  or  refusal  to  establish  and 
maintain  records  or  to  permit  access  to 
or  copying  of  records,  as  required  by  the 
Act,  is  a  violation  of  section  15  of  the 
Act  (15  U.S.C.  2614). 

(3)  Failure  or  refusal  to  permit  entry  or 
inspection  as  required  by  section  11  of 
the  Act  (15  U.S.C.  2610)"is  a  violation  of 
section  15  of  the  Act  (15  U.S.C.  2614). 

(4)  Violators  may  be  subject  to  the 
civil  and  criminal  penalties  in  section  16 
of  the  Act  (15  U.S.C.  2615)  for  each 
violation. 


(m)  Inspections.  EPA  will  conduct 
inspections  under  section  11  of  the  Act 
(15  U.S.C.  2610)  to  ensure  compliance 
with  this  section. 

[FR  Doc.  91-23708  Filed  10-1-91:  8:45  ami 
nujNO  COW  esao-so-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  91-1701 

Spectrum  Efficiency  in  the  Private 
Land  Mobile  Radio  Bands  In  Use  Prior 
to1968 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule;  order  extending 
comment  period. 

summary:  The  chief.  Private  Radio 
Bureau  has  adopted  an  order  extending 
time  periods  in  which  to  file  comments 
and  reply  comments  to  the  Notice  of 
Inquiry  56  FR  31097.  July  9, 1991,  in  this 
proceeding.  The  new  dates  are  January 
15, 1992  for  comments  and  March  2. 1992 
for  reply  comments.  The  extension 
would  allow  applicants  to  provide  the 
Commission  with  a  more  complete 
record  in  this  proceeding. 

DATES:  Comments  on  the  Notice  of 
Inquiry  must  be  filed  on  or  before 
January  15, 1992  and  reply  comments 
must  be  Hied  on  or  before  March  2, 1992. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doron  Fertig,  Policy  and  Planning 
Branch,  Land  Mobile  and  Microwave 


Division,  Private  Radio  Bureau  (202) 
632-6497. 

Order  Extending  Comment  and  Reply 
Comment  Periods 

Adopted:  September  17, 1991. 
Released:  September  23, 1991. 
By  the  Chief,  Private  Radio  Bureau. 

1.  On  July  2, 1991,  the  Commission 
released  a  Notice  of  Inquiry,  6  FCC  Red 
4126  (1991),  (Notice),  in  this  proceeding. 
The  specified  deadlines  for  comments 
and  reply  comments  were  October  25, 
1991  and  December  13, 1991, 
respectively. 

2.  On  November  14, 1991,  the  Private 
Radio  Bureau  will  hold  a  conference  to 
discuss  methods  of  satisfying  the 
growing  needs  of  private  radio  users  in 
an  era  of  increasing  scarcity  of 
spectrum.  Industry  representatives  and 
policy  makers  will  focus  on  the  broad 
concerns  raised  in  the  Notice.  An 
extension  of  the  comment  and  reply 
comment  deadline  would  provide 
members  of  the  land  mobile  community 
the  opportunity  to  prepare  comments 
based  in  part  on  the  conference  and, 
thus,  would  provide  the  Commission 
with  a  more  complete  record  in  this 
proceeding.  We  conclude,  therefore,  that 
an  extension  of  time  is  in  the  public 
interest.  Accordingly,  it  is  ordered, 
based  on  the  authority  in  S  0.331  of  the 
Commission's  Rules  and  Regulations,  47 
CFR  0.331.  that  the  deadline  for  filing 
comments  in  the  subject  Notice  of 
Inquiry  is  extended  to  January  15. 1992. 
and  the  deadline  for  filing  reply 
comments  is  extended  to  March  2, 1992. 

Federal  Communications  Commission 

Ralph  A.  Haller, 

Chief.  Private  Radio  Bureau. 

[FR  Doc.  23731  Filed  10-1-91;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  docaments  ottrer  than  rules  or 
proposed  oiles  ttiat  are  applicable  to  the 
pubhc    Notices  at  bearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statemerrts  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  OffJce  of 

Management  and  Budget 

September  27, 1991. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable^  (4)  How  often  the 
information  is  requested;  (5)  Who  wrill 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Revision 

*  Agricultural  Stabilization  and 

Conservation  Service 
7  CFR  parts  729  and  1446— Poundage 

Quota  and  Marketing  Regulations  for 

the  1991  Through  1995  Crops  of 

Peanuts 
ASCS-278, 101, 1008, 1002. 1007, 1003, 

1030, 1011, 1010. 1012. 1017. 1006, 100&- 

1, 1006-2,  CCC-1042 
Recordkeeping;  On  occasion 
Farms;  645,205  responses;  276,350  hours 
Paul  P.  Kume  (202)  447-9003 


Extension 

•  Food  and  Nutrition  Service 
Issuance  ReconciUatioii  report,  Form 

FNS-48 
FNS-46 
Monthly 
State  or  local  governments;  4,656 

responses;  37,248  hours 
Ed  Speshock  (703)  756-3385 
Farmers  Ffome  Administration 
7  CFR  1951-A,  Account  Servicing 

Policies 
On  occasion 
Individuals  or  households;  Farms; 

Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  130 

responses;  33  hours 
Jack  Hdston  (202)  382-9736 

Extension 

•  Rural  Electrification  Administration 
Operating  Report 

REA  Forms  12  a.b,c.d,e,f.g,h  and  i 

Recordkeeping;  Annually 

Small  businesses  or  organizations;  87 

responses;  6,319  hours 
Daphne  L  Brown  (202)  382-8810 

New  Collection 

•  Farmers  Home  Administration 
7  CFR  194&-A,  Local  Technical 

Assistance  and  Planning  Grants 
Recordkeeping:  On  occasion;  Monthly; 

Quarterly 
Businesses  or  other  for-profit;  Non-profit 

institutions;  Small  businesses  or 

organizations;  3,455  responses;  12,955 

hours 
Jack  Holston  (202)  382-9738 

Reinstatement 

•  Farmers  Home  Administration 
Application  for  FmHA  Services 
FmHA  410-1 

On  occasion 

Individuals  or  households;  Farms; 

Businesses  or  other  for-profit; 
Small  businesses  or  organizations; 

47,000  responses;  47,000  hours 
Jack  Holston  (202)  382-9736 

Reinstatement 

•  Farmers  Home  Administration 

7  CFR  1951-S,  Farmer  Programs  Account 
Servicing  Policies 

FmHA  1951-39.  -39A 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  97,992  responses;  7,846 
hours 


lack  Holston  (202)  382-8736 

•  Farmers  Home  Administration 

7  CFR  1924-B,  Management  Advice  to 

Individual  Borrowers  and  Applicants 
FmHA  431-1.  2.  4;  432-1,  2. 10 
Recordkeeping;  On  occasion 
Individuals  or  households;  Farms; 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  197,790 

responses;  1,629,936  hours 
Jack  Holston  (202)  382-9738 
Lany  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  91-23899  Filed  10-1-91;  8;46  am) 

BOUNQ  COOC  WIO-Ot-M 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Sheep  Hunting  Closure 

agency:  Forest  Service,  USDA.  Fish  and 
Wildlife  Service,  Interior. 

action:  Notice. 

SUMMAflY:  By  emergency  order  of  the 
Federal  Subsistence  Board,  Federal 
public  lands  within  the  Baird  Mountains 
and  Igichuk  Hills  area  of  Game 
Management  Unit  23  is  closed  to  sheep 
hunting  by  all  individuals  to  ensure  a 
healthy  population  of  sheep  in  the  area. 

DATES:  The  emergency  closure  is 
effective  August  10, 1991. 

SUPPLEMENTARY  INFORMATION:  As 

empowered  by  50  CFR  100.17(b),  and  36 
CFR  242.17(b),  the  Federal  Subsistence 
Management  Board  has  closed  Federal 
public  lands  within  the  Baird  Mountains 
and  Igichuk  Hills  area  of  Game 
Management  Unit  23  to  the  hunting  of 
sheep  effective  August  10, 1991.  The 
closure  has  been  enacted  due  to 
dramatic  declines  in  sheep  populations 
associated  with  severe  winters.  This 
closure  is  enacted  in  order  to  ensure  the 
biological  integrity  of  the  sheep 
population  in  the  area. 
Bruce  Blanchard, 

Acting  Director.  Fish  and  Wildlife  Service. 
Michael  A.  Barton, 

Regional  Forester.  USDA — Forest  Service. 
[PR  Doc.  91-23458  Filed  10-1-91;  MS  am] 
WLLINQ  COM  3410-1 1-« 


Federal  Register  /  Vol.  56.  No.  191  /  Wednesday.  October  2,  1991  /  Notices 


49877 


Forest  Service 


Grand  Island  Advisory  Commission 
Meeting  Notice 

agency:  Forest  Service,  USDA. 

ACTION:  Grand  Island  Advisory 
Commission  Meeting. 

SUMMARY:  The  Grand  Island  Advisory 
Commission  will  meet  on  October  20  at 
1  p.m.  at  the  Munising  Ranger  District 
Office  in  Munising,  Michigan.  An 
agenda  for  the  two  day  meeting  will 
mainly  consist  of  discussions  on  the 
Forest  alternatives  for  Grand  Island 
development,  update  on  further  studies 
being  done  by  the  Core  Team, 
Environmental  Impact  Statement 
update,  update  from  both  Houghton 
Tech  and  Michigan  State  Universities  on 
studies. 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT 

Direct  questions  about  this  meeting  to 
Art  Easterbrook,  Staff  Officer,  Hiawatha 
National  Forest,  2727  N.  Lincoln  Road. 
Escanaba.  MI  49829.  (906)  786-4062. 

Dated:  September  26. 1991. 
William  F.  Spinner, 
Forest  Supervisor. 

[FR  Doc.  01-23689  Filed  10-1-91;  8:45  am] 
wuma  cooe  i4i»-ii-m 


Packers  and  Stockyards 
Administration 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  it  was 
ascertained  that  the  livestock  market 
named  below  was  a  stockyard  as 
defined  by  section  302(a).  Notice  was 
given  to  the  stockyard  owners  and  to  the 
public  as  required  by  section  302(b).  by 
posting  notices  at  the  stockyard  on  the 
date  specified  below,  that  the  stockyard 
was  subject  to  the  provisions  of  the 
Packers  and  Stockyards  Act,  1921,  as 
amended  (7  U.S.C.  181  et  seq.). 


Facility  No.,  name. 

and  location  ot 

Date  of  posting 

•tockyard 

MA-107 

Camara's  New 

^    England 
Commission 
Auction.  Inc., 

Swansea, 
Massachusetts. 

April.  1901. 

NV-103     ' 

Fallon  Livestocfc 

Auction, 
Fallon.  Nevada 

Sept.  19.  1991. 

Done  at  Washington.  DC  this  26th  day  of 
September.  1991. 

Harold  W.  Davis. 

Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration. 
[FR  Doc.  91-23698  Filed  10-1-91;  8:45  am| 

BIUJNO  CODE  MIO-KO-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

(Docktt  No.  910924-12241 

Foreign  Availability  Determination: 
Superconducting  Quantum 
Interference  Devices  (SQUID) 

agency:  Office  of  Foreign  Availability. 

Bureau  of  Export  Administration, 

Commerce. 

action:  Notice  of  negative 

determination. 

summary:  On  September  27, 1990,  under 
the  authority  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA),  the  Deputy  Assistant  Secretary 
for  Export  Administration  determined 
that  foreign  availability  of 
superconducting  quantum  interference 
devices  (SQUID)  controlled  under 
3A01A  of  the  new  Commerce  Control 
List  (formerly  ECCN  1574A  of  the 
Commodity  Control  List)  (15  CFR  799.1. 
Supp.  1).  does  not  exist  to  controlled 
countries. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  C.  Goldman.  Director.  Office  of 
Foreign  Availability,  Room  SB-097, 
Department  of  Commerce,  Washington, 
DC  20230:  Telephone:  (202)  377-8074. 
SUPPLEMENTARY  INFORMATION: 

Background 

Although  the  Export  Administration 
Act  (EAA)  expired  on  September  30, 
1990,  the  President  invoked  the 
International  Emergency  Economic 
Powers  Act  and  continued  in  effect,  to 
the  extent  permitted  by  law,  the 
provisions  of  the  EAA  and  the  Export 
Administration  Regulations  (EAR)  in 
Executive  Order  12730  of  September  30, 
1990. 

Part  791  of  the  Export  Administration 
Regulations  (EAR)  (15  CFR  part  730  et 
seq.)  sets  forth  the  procedures  and 
criteria  for  determining  the  foreign 
availability  of  goods  and  technology 
whose  export  is  controlled  for  national 
security  purposes.  The  Secretary  of 
Commerce  or  his  designee  determines 
whether  foreign  availability  exists. 

With  limited  exceptions,  the 
Department  of  Commerce  may  not 
maintain  national  security  controls  on 
exports  of  an  item  to  afTected  countries 


if  the  Secretary  or  his  designee 
determines  that  items  of  comparable 
quality  are  available  in  fact  to  such 
countries  from  a  foreign  source  in 
quantities  sufficient  to  render  the 
controls  ineffective  in  achieving  their 
purpose. 

The  Department  of  Commerce 
undertook  a  foreign  availability 
assessment  of  superconducting  quantum 
interference  devices  (SQUID)  as  a  result 
of  an  industrial  claim  of  foreign 
availability.  These  devices  are 
controlled  under  3A01A  of  the  new 
Commerce  Control  List  (CCL).  OFA 
provides  its  assessment  and 
recommendation  to  the  Deputy 
Assistant  Secretary  for  Export 
Administration.  The  Deputy  Assistant 
Secretary  considered  the  assessment 
and  other  relevant  information  and 
determined  that  foreign  availability  to 
controlled  countries  does  not  exist 
within  the  meaning  of  section  5  of  the 
EAA  for  superconducting  quantum 
interference  devices  (SQUID).  The 
Department  provided  all  interested 
government  agencies,  including  the 
Departments  of  State  and  Defense,  the 
opportunity  to  review  and  comment  on 
the  assessment  and  determination.  As  a 
result  of  this  negative  determination,  the 
Department  of  Commerce  will  not 
amend  the  existing  export  control  of 
these  items. 

Nevertheless,  OFA  notes  that  with 
implementation  of  the  new  CCL,  which 
became  effective  September  1, 1991, 
controls  were  removed  from  SQUID 
sensors  specifically  designed  for 
biomagnetic  measurements  for  medical 
diagnostics,  except  any  instruments 
incorporating  unembedded  sensors. 
Controls,  however,  continue  in  effect  on 
certain  other,  primarily  unembedded, 
SQUID. 

If  OFA  receives  new  evidence 
concerning  this  foreign  availability 
determination,  OFA  may  reevaluate  its 
assessment.  Inquiries  concerning  the 
scope  of  this  assessment  should  be  sent 
to  the  Director  of  the  Office  of  Foreign 
Availability  at  the  above  address. 

Dated:  September  26, 1981. 
Jamei  M.  LeMunyon. 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  91-23728  Filed  10-1-01:  8:45  am] 
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International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Folding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Adnnnistrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACnON:  ^4otiGe  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  Hnding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  S  353.22  or  353.22  of  the  Commerce 
Regulations,  that  the  Department  of 
Commerce  ("the  Department")  conduct 
an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
in^'estigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW: 

Not  later  than  October  31. 1991, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
October  for  the  following  periods: 


Anttdumptag  Duty 


itahr  Presaure  Senaitlve  Plas- 
tic Tape  (A-475-059) 

Japan:  Ste«(  Woe  Rope  (A- 
588-046) _ 

Japan:  Tapered  RcKler  Bear- 
ings, 4  Inches  or  Lesa  in 
OutsKte  Diametef  and  Cer- 
tain Components  Thereof 
(A-5e8-054) _ 

Japan:  Tapered  RoWer  Bear- 
ings, and  Parts  Thewof, 
Finished  and  Unfinished, 
Over  4  Inches  (A-588- 
604) 

The  People's  RepuHIc  a< 
China:  Baoum  Chloride  (A- 
570-007) 

The  People's  RepuMtc  of 
Ctuna:  Shop  Towels  of 
Cotton  (A-570-003) 

Yugoslavia:  Industrial  Nttro- 
cellulose  (A-479-«01) 


Period 


CotmtarwalUng  Duty 
Proceedings 

Argentina  Lsattwr  (C-357- 
803) 

Brazil:  Certain  Agricultural 
Tillage  Tools  (C-35 1-406).  . 

India:  Certain  Iron-Metal 
Castings  (C-533-063) 

Iran:  Roasted  IrvSheM  Pis- 
tachios (C-507-601) 


1O/0t/9O-9/30/91 
10/01/90-9/30/91 

08/01/90-9/30/91 

10/01/90-9/30/91 

10/01/90-9/30/91 

10/01/90-9/30/91 
04/24/90-9/30/91 

10/02/90-12/31/90 
01/01/90-12/31/90 
01/01/90-12/31/90 
01/01/90-12/31/90 


New  Zealand:  Certain  Steel 
Wire  Narts  (C-61 4-701 )...-.. 

Sweden:  Certain  Cartxm 
Steel     Products    (C-401- 

401) 

Thailand:  Certain  Steel  Wire 
Nails  (C-549-701) 


Period 


01/01/90-12/31/90 

01/01/90-12/31/90 
01/01/90-12/31/90 


In  accordance  with  §  353.22(a)  of  the 
Commerce  regulations,  an  interested 
party  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review  of  specified  individual  producers 
or  resellers  covered  by  an  order,  if  the 
requesting  person  states  why  the  person 
desires  the  Secretary  to  review  those 
particular  producers  or  resellersv  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of 
merchandise  by  a  reseller  (or  a  producer 
if  that  producer  also  resells  merchandise 
from  other  suppliers)  which  was 
produced  in  more  than  one  country  of 
origin,  and  each  country  of  origin  is 
subject  to  a  separate  order,  then  the 
interested  party  must  state  specifically 
which  reseller(s)  and  which  coimtries  of 
origin  for  each  reseller  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Adininistration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  Further,  in  accordance  with 
section  353.31  of  the  Commerce 
Regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  October  31, 1991. 

If  the  Department  does  not  receive  by 
October  31. 1991  a  request  for  review  of 
entries  covered  by  an  order  of  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 


Dated:  September  26, 1991. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  91-23729  Filed  lO-l-W:  8:45  am| 
BILUNO  COOC  SMO-OS-M 


I A-428-810  Germany;  A-4ai-«02  The 
Nettiertands) 

Initiation  of  Antidumping  Duty 
Investigations:  High-Tenacity  Rayon 
Filament  Yarn  From  Germany  and  The 
Netherlands 

agency:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

EFFECTIVE  DATE:  October  2,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Easton.  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC20230:  telephone  (202) 
377-1777. 

INITIATIONS: 
The  Petition 

On  September  6, 1991.  we  received  a- 
petition  filed  in  proper  form  by  the 
North  American  Rayon  Corporation,  the 
only  producer  of  high-tenacity  rayon 
filament  yam  in  the  United  States. 
Petitioners  submitted  supplementary 
information  on  September  19, 1991,  and 
September  25, 1991.  In  compliance  with 
the  filing  requirements  of  the 
Department's  regulations  (19  CFR 
353.12),  petitioner  alleges  that  imports  of 
high-tenacity  rayon  filament  yam  from 
Germany  aoid  The  Netherlands  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the*  Act), 
and  that  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  ia 
materially  injured,  or  is  threatened  with 
material  injury,  by  reason  of  imports 
from  Germany  and/or  The  Netherlands 
of  high-tenacity  rayon  filament  yam. 
Petitioner  also  alleges  that  critical 
circumstances,  as  defined  under  19  CFR 
353.16,  exist  with  respect  to  high- 
tenacity  rayon  filament  yarn  from 
Germany  and  The  Netherlands. 

Petitioner  stated  that  it  has  standing 
to  file  the  petition  because  it  is  an 
interested  party,  as  defined  under 
section  771(9)(E)  of  the  Act,  and  because 
it  has  filed  the  petition  on  behalf  of  the 
U.S.  industry  producing  the  product  that 
is  subject  to  this  investigation.  If  any 
interested  party,  as  described  under 
paragraphs  (C),  (D).  (£),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
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support  for.  or  opposition  to.  this 
petition,  please  file  a  written  notification 
with  the  Assistant  Secretary  for  Import 
Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
In  19  CFR  353.14. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  United  States  Price 
(USP)  on  price  quotations  obtained  from 
certain  of  its  U.S.  customers  which  also 
purchased  the  subject  merchandise  from 
Germany  and  The  Netherlands.  The 
prices  petitioner  obtained  were  quoted 
on  a  delivered  basis.  Petitioner  adjusted 
USP  to  account  for  U.S.  inland  freight, 
ocean  freight,  marine  insurance,  port 
charges,  U.S.  duty,  foreign  inland  freight, 
and  further  processing  where  applicable. 
Petitioner,  however,  did  not  provide  any 
information  that  these  prices  included 
services  by  converters;  therefore,  the 
Department  recalculated  USP  to  remove 
adjustments  for  converter  margins, 
converter  value-added,  and  inland ' 
freight  for  delivery  to  converters. 

Petitioner  claims  that  home  market 
and  third-country  prices  cannot  be  used 
as  a  basis  for  estimating  foreign  market 
value  because  these  prices  are  below 
the  cost  of  production  for  AKZO  Chemie 
Verkoopkantoor  N.V.  ("AKZO"),  the 
company  that  allegedly  exports  all  of 
the  subject  merchandise  to  the  United 
States  from  both  Germany  and  The 
Netherlands.  Therefore,  petitioner  based 
foreign  market  value  on  constructed 
value  puniuant  to  section  773(e)(1)  of  the 
Act.  Petitioner's  estimate  of  constructed 
value  consists  of  the  cost  of 
manufacture,  credit  expenses,  research 
and  development,  selling,  general  and 
administrative  expenses  (SG4A),  profit 
and  packing.  In  an  amendment  to  the 
petition  filed  September  19, 1991, 
petitioner  changed  the  profit  rate  to 
reflect  the  statutory  minimum  of  eight 
percent  of  the  cost  of  materials, 
fabrication  and  general  expenses,  and 
derived  an  SC&A  rate  based  on  AKZO's 
1990  consolidated  financial  statements. 

To  the  extent  that  AKZO's  company- 
specific  costs  were  available,  petitioner 
included  them  in  the  calculation  of  the 
constructed  value.  For  example, 
petitioner's  computation  of  constructed 
value  included  data  on  AKZO's  cost  of 
pulp  (the  major  input  material), 
depreciation  expenses,  and  SG&A.  For 
other  components  of  constructed  value. 


petitioner  adjusted  its  own  cost  of 
manufacture  for  known  differences  in 
Germany  and  The  Netheriands,  and 
added  both  packing  and  the  statutory 
minimum  of  eight  percent  profit. 

The  Department  recalculated 
constructed  value  by  adjusting 
petitioner's  estimates  for  SG&A.  credit 
expenses,  and  depreciation.  SG&A  was 
recomputed  from  AKZO's  consolidated 
financial  statements  in  accordance  with 
Department  practice.  In  the  absence  of 
company-specific  information  on 
AKZO's  actual  credit  expenses,  the 
Department  excluded  the  adjustment  for 
credit  expenses  that  petitioner  used  to 
calculate  constructed  value. 
Depreciation  was  recalculated  by  using 
petitioner's  own  costs  because  the 
methodology  employed  by  the  petitioner 
was  not  specifically  applicable  to  the 
production  of  the  subject  merchandise. 

Based  on  a  comparison  of  USP  and 
FMV,  petitioner  alleges  dumping 
margins  ranging  from  209.40  to  223.63 
percent  for  subject  imports  from 
Germany,  and  from  205.04  to  262.25 
percent  for  subject  imports  from  The 
Netherlands.  Based  on  our  recalculation 
of  both  USP  and  constructed  value  as 
described  above,  we  recalculated 
estimated  margins  ranging  from  155.62 
to  187.25  percent  for  Germany,  and 
199.30  to  209.10  percent  for  The 
Netherlands. 

Initiation  of  Investigations 

Pursuant  to  section  732(c)  of  the  Act, 
the  Department  must  determine,  within 
20  days  after  the  petition  is  filed, 
whether  the  petition  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  the  petition  contains 
information  reasonably  available  to 
petitioner  supporting  the  allegation. 

We  have  examined  the  petition  on 
high-tenacity  rayon  filament  yam  from 
Germany  and  The  Netherlands  and 
found  that  it  complies  with  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  high- 
tenacity  rayon  filament  yam  from 
Germany  and  The  Netheriands  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

Petitioner's  analysis  provides 
reasonable  grounds  to  believe  or  suspect 
that  AKZO  has  made  sales  in  the  home 
market  and  to  third  countries  at  prices 
below  the  cost  of  production. 
Specifically,  petitioner  has  compared 
AKZO-specific  prices  to  the  cost  of 
production  which  included  AKZO- 
specific  costs.  Therefore,  pursuant  to 


section  773(b)  of  the  Act,  we  are 
initiating  an  investigation  to  determine 
whether  home  market  sales  (or  third 
country  sales  in  the  event  that  we 
determine  that  the  home  market  is  not 
viable)  are  made  at  prices  below  the 
cost  of  production. 

If  our  investigations  proceed  normally, 
we  will  make  our  preliminary 
determinations  by  February  13, 1992. 

Scope  of  Investigations 

The  product  covered  by  these 
investigations  is  high-tenacity  rayon 
filament  yam.  It  is  defined  as 
multifilament  single  yarn  of  viscose 
rayon  with  a  twist  of  five  turns  or  more 
per  meter,  having  a  denier  of  1100  or 
greater,  and  a  tenacity  greater  than  35 
centinewtons  per  tex.  This  merchandise 
is  classified  by  the  Harmonized  Tariff 
Schedule  (IfTS)  under  IfTS  item 
5403.10.3040.  The  HTS  reference  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
product  coverage. 

ITC  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  to 
make  available  to  it  the  information  we 
used  to  arrive  at  these  determinations. 
We  will  notify  the  ITC  and  make 
available  to  it  all  nonprivileged  and 
nonproprietary  information.  We  will 
allow  the  ITC  access  to  all  privileged 
and  business  proprietary  information  in 
the  Department's  files,  provided  the  FTC 
confirms  in  writing  that  it  will  not 
disclose  such  information  either  publicly 
or  under  administrative  protective  order 
without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for 
Investigations,  Import  Administration. 

Preliminary  Determinations  by  ITC 

The  ITC  will  determine  by  October  21. 
1991,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the    ^ 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Germany  and/or 
The  Netherlands  of  high-tenacity  rayon 
filament  yam.  If  its  determinations  are 
negative,  these  investigations  will  be 
terminated;  otherwise,  the  investigations 
will  proceed  according  to  statutory  and 
regulatory  time  hmits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
3S3.13(b). 
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Dated:  September  28, 1991. 
Marjorie  A.  Choriins, 
Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  91-23727  Filed  10-1-91;  8:45  am| 
BlUJNaCOOC  3610-OS-M 


(A-559-806] 

Rescission  of  Initiation  of  Antidumping 
Duty  Investigation  and  Dismissal  of 
Petition:  Certain  Portable  Electric 
Typewriters  From  Singapore 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  2. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  L.  Hager  or  Ross  L.  Cotjanle, 
Investigations,  Import  Administration. 
International  Trade  administration.  U.S. 
Department  of  Commerce.  14th  Street 
end  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
377-5055  or  377-3534,  respectively. 
RESCISSION  OF  iNrriATiON:  We  determine 
that  the  petition  in  this  investigation 
was  not  filed  by  an  interested  party 
within  the  meaning  of  section  771(9){C) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act").  Therefore,  the  initiation  is 
being  rescinded  and  the  proceeding 
terminated. 

Case  History 

Since  the  publication  of  our  notice  of 
initiation  (56  FR  22150,  May  14. 1991). 
the  following  events  have  occurred. 

On  )une  12. 1991,  the  International 
Trade  Commission  ("ITC")  published  its 
preliminary  determination  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Singapore  of 
PETs  that  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value  (56 
FR  27033). 

On  May  29. 1991,  the  Department 
presented  its  questionnaire  to  Smith 
Corona  (PTE),  Ltd.  ("SCPTE").  During 
the  period  of  investigation  ("POI"), 
SCFTE  accounted  for  more  than  60 
percent  of  exports  of  PETs  to  the  United 
States  from  Singapore. 

On  August  9, 1991.  the  petitioner. 
Brother  Industries  (USA).  Inc.. 
("Brother")  alleged  that  SCPTE's  third 
country  sales  were  made  below  the  cost 
of  production  ("COP").  On  August  22. 
1991,  the  Department  rejected 
petitioner's  COP  allegation  because  of 
certain  deuciencies.  Brother  did  not 
correct  the  deficiencies.  Therefore,  the 
Department  did  not  initiate  an 
investigation  of  sales  below  the  cost  of 
prod'jction. 


Scope  of  Investigation 

The  merchandise  that  was  covered  by 
this  investigation  consisted  of  certain 
portable  electric  typewriters  ("PETs") 
from  Singapore  as  defined  in  the  "Scope 
of  Investigation"  section  of  our  notice  of 
initiation  (56  FR  22150.  22152). 

Standing 

We  received  several  submissions  from 
Smith  Corona  during  the  period  April  29 
through  July  22. 1991.  challenging 
Brother's  standing  to  file  the  petition 
and  requesting  rescission  of  the 
initiation  in  this  investigation.  Smith 
Corona  raised  two  standing  issues;  (1) 
Whether  Brother  is  an  interested  party 
within  the  meaning  of  section  771(9)(C) 
of  the  Act  and  (2)  whether  Brother  has 
filed  on  behalf  of  the  domestic  industry. 

(1)  Interested  Party 

Smith  Corona  contends  that  Brother, 
the  subject  of  a  circumvention  inquiry  in 
Portable  Electric  Typewriters  from 
Japan  (Brother  Industries.  Ltd.  and 
Brother  Industries  (USA).  Inc.);  Negative 
Preliminary  Determination  of 
Circumvention  of  Antidumping  Duty 
Order,  56  FR  46594  (September  13. 1991) 
("PETs  Circumvention  Inquiry"),  cannot 
qualify  as  an  interested  party.  In 
addition.  Smith  Corona  argues  that 
regardless  of  the  circumvention  inquiry. 
Brother  is  merely  an  assembler  of  PETs 
and.  therefore,  not  a  manufacturer  or 
producer.  On  June  25. 1991,  Brother 
submitted  a  response  to  Smith  Corona's 
challenge  to  Brother's  standing  as  an 
interested  party.  Brother  argues  that 
Smith  Corona's  position  is  unsupported 
by  substantial  evidence  and  is  not  in 
accordance  with  the  law.  According  to 
Brother,  the  facts  compel  the  conclusion 
that  it  is  an  interested  party  as  defined 
in  section  771(9)(C)  of  the  Act. 

With  respect  to  Smith  Corona's 
allegation  ^at  Brother,  as  an  alleged 
circumventer,  cannot  have  interested 
party  status  to  file  the  petition,  on 
September  13. 1991,  we  issued  a 
preliminary  negative  determination  in 
the  PETs  Circumvention  Inquiry.  We  do 
not  believe  that  any  conclusion  about 
whether  a  party  is  circumventing  an 
outstanding  order  controls  the  question 
of  whether  that  party  has  standing  as  an 
interested  party.  The  standard  for 
determining  whether  circumvention  is 
occurring  is  quite  different  from  the 
standard  to  be  applied  to  determine  an 
interested  party's  standing.  In 
circumvention,  we  must  give 
consideration  to  the  amount  of  value 
that  is  added  outside  the  country  subject 
to  the  order  (including  parts  from  third 
countries).  For  purposes  of  determining 
the  standing  of  a  firm  as  a  domestic 


producer,  we  consider,  among  other 
things,  the  value  added  in  the  United 
States  (excluding  the  value  of  third- 
country-sourced  parts).  Therefore,  we 
reject  Smith  Corona's  standing  challenge 
based  simply  on  Brother's  status  as  an 
alleged  circumventer. 

When  faced  with  a  standing  challenge 
that  the  petitioner  is  an  assembler  and 
not  a  manufacturer  of  the  like  product 
and.  therefore,  lacks  interested  party 
status  to  bring  the  petition,  it  is 
appropriate  for  the  Department  to 
consider  the  kind  of  factors  applied  by 
the  ITC  in  its  domestic  industry 
determinations.  See,  e.g.,  PETs 
Circumvention  Inquiry,  56  FR  46594 
(September  13, 1991)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Personal  Word  Processors 
from  Japan,  56  FR  31101  (July  9, 1991). 
The  ITC  examines  the  overall  nature  of 
production-related  activities  in  the 
United  States,  including:  (1)  the  extent 
and  source  of  a  firm's  capital 
investment;  (2)  the  technical  expertise 
involved  in  the  production  activity  in  the 
United  States;  (3)  the  value  added  to  the 
product  in  the  United  States;  (4) 
employment  levels;  (5)  the  quantity  and 
types  of  parts  sourced  in  the  United 
States;  and  (6)  any  other  costs  and 
activities  in  the  United  States  directly 
leading  to  production  of  the  like  product. 
See,  e.g..  Cellular  Mobile  Telephones 
and  Subassemblies  Thereof  from  Japan, 
Inv.  No.  731-TA-388  (Final),  USITC  Pub. 
2163  (Mar.  1989)  at  13-14.  No  single 
factor  is  determinative,  nor  is  the  list  of 
criteria  exhaustive.  Id. 

As  part  of  its  challenge  to  Brother's 
standing  as  an  interested  party.  Smith 
Corona  makes  several  comparisons 
between  its  own  U.S.  operations  and 
those  of  Brother.  We  find,  however,  that 
use  of  the  ITC's  six  criteria,  rather  than 
Smith  Corona's  U.S.  operations,  is  more 
appropriate  as  a  "benchmark"  by  which 
to  measure  U.S.  PET  manufacturing. 
Smith  Corona  has  cited  no  authority  for 
its  comparative  approach  and  we  have 
found  no  statutory  basis  for  it.  This  type 
of  comparative  analysis  may  simply 
lead  to  the  irrelevant  conclusion  that 
one  U.S.  firm  is  "more  interested"  than 
another. 

In  determining  whether  the  petitioner 
in  this  proceeding  is  an  interested  party, 
we  considered  all  relevant  information 
on  the  record  of  the  investigation,  as 
discussed  below. 

1.  Extent  and  source  of  Capital 
Investment 

Brother  has  invested  $13  million  in  its 
Bartlett.  Tennessee  plant  and  most  of 
that  investment  is  related  to  the 
production  of  PETs  and  portable 
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automatic  typewriters.  The  absolute 
amount  of  investment,  itself,  is  not  very 
instructive.  Altiiou^ii  the  dollar  amount 
arguably  is  substantial,  this  facihty 
assembles  a  great  many  units. 

2.  Technical  expertise 

There  are  three  product  assembly 
lines  and  one  PCB  assembly  line  at 
Brother's  Bartlett  facilities.  Two  of  the 
three  assembly  lines  are  devoted  to 
PETs,  and  one  to  personal  word 
processors.  According  to  Brother,  many 
of  its  450  employees  work  on  the 
assembly  line,  performing  more  than  3(X) 
separate  tasks.  In  addition,  there  are 
three  types  of  original  manufacturing 
operations  performed  in  Bartlett:  (1) 
Chassis  welding;  (2)  PCB  assembly  and 
fabrication,  including  both  automatic 
and  manual  insertion  and  soldering;  and 
(3)  liquid  crystal  display  ("LCD")  circuit 
assembly  and  fabrication.  We  note, 
however,  that  LCD  production  in  Bartlett 
is  fairly  recent  and  did  not  take  place 
during  the  POL  The  various  steps  in 
Brother's  production  process  were 
observed  by  Department  personnel 
during  a  factory  tour  of  Brother's  Bartlett 
facilities. 

The  technical  expertise  involved  in 
Brother's  U.S.  plant  can  be 
characterized  as  what  could  be 
expected  in  any  large  assembly 
operation,  particularly  one  engaged  in 
the  assembly  of  a  large  number  of  parts. 
While  Brother's  may  be  a  complex 
assembly  operation,  it  is  not,  in  reality, 
more  than  assembly. 

3.  U.S.  Value-Added 

Brother's  actual  U.S.  value-added 
figures  are  business  proprietary  and, 
therefore,  cannot  be  disclosed.  We  have 
determined,  however,  that  the  value 
added  by  Brother,  while  perhaps  not 
small  is  not  significant.  Standing  alone, 
this  factor  is  not  dispositive,  since  one 
can  envision  cases  in  which  a  similar 
degree  of  domestic  value  is  added  by  a 
firm  determined  to  be  a  domestic 
producer.  However,  like  the  assembly 
characterization  of  the  operation,  the 
value  added  assumes  additional 
importance  when  taken  in  combination 
with  the  other  factors. 

4.  Employment  Levels 

Brother  employes  450  people  at  its 
Bartlett,  Tennessee  facilities.  Like 
investment.  Brother's  empoyment  is  not 
insignificant,  but  also  not  unusual,  given 
the  output.  This  factor  is  not  paramount 
is  our  decision  and  it  neither  argues 
strongly  for  or  against  Brother's  status 
as  a  domestic  producer. 


5.  Quantity  and  Types  of  Domestically 
Sourced  Parts 

Brother  sources  some  parts  in  the 
United  States,  including  all  plastic 
housing,  ribbons  and  correction  tapes, 
cartons  and  packing  materials,  and 
assorted  other  parts.  While  a  small 
minority  of  Brother's  parts  usage  is  of 
U.S.  origin,  they  can  be  characterized  as 
primarily  non-critical  parts,  i.e.,  those 
not  comprising  the  heart  of  the  product, 
which  confer  upon  a  typewriter  its' 
essential  character.  The  primary 
mechanical  and  electronic  elements  are 
imported. 

6.  Other  Costs  and  Activities  Leading  to 
Production  of  the  Like  Product 

Brother's  products  have  been 
developed,  designed,  and  engineered 
outside  the  United  States  over  several 
years.  While  this,  due  to  the  fact  that 
this  product  is  not  new,  means  that  such 
activities  are  no  longer  large 
quantitatively,  they  remain  an  important 
factor  in  determining  Brother's  status  as 
a  domestic  producer,  because  design  is 
an  essential  part  of  producing  a 
manufactured  product.  Though  some 
market  research  is  done  by  Brother  in 
the  United  States,  this  is  to  be  expected 
in  the  course  of  selling  any  product, 
domestic  or  imported.  It  is,  however, 
much  less  critical  to  the  manufacture  of 
a  product  than  is  the  research, 
development,  design  and  engineering 
activity.  This  factor,  when  considered  in 
combination  with  the  nature  of  Brother's 
operation,  the  low  number  of  domestic 
parts,  and  its  domestic  value-added,  is 
one  of  the  most  compelling  factors 
affecting  our  analysis. 

The  nature  of  Brother's  operation  is 
qualitatively  different  from  the  type  of 
operation  characterized  by  design, 
engineering,  and  the  actual 
manufacturing  of  some  of  the  essential 
parts,  to  which  Congress  intended  to 
a^ord  a  remedy.  Furthermore,  since 
Brother  is  not  a  producer  or 
manufacturer  of  PETs  in  the  United 
States.  Brother's  PETs  in  the  United 
States  do  not  constitute  domestically 
produced  merchandise  for  purposes  of 
the  antidumping  law.  Therefore,  Brother 
cannot  be  charcterized  as  a  wholesaler 
of  a  domestically  produced  like  product. 

Therefore,  because  Brother  neither 
manufactures  nor  produces  a  like 
product  in  the  United  States,  nor 
wholesales  a  domestically  produced  like 
product,  we  conclude  that  Brother  is  not 
an  interested  party  as  defined  in  section 
771(9)(C).  Accordingly,  Brother  does  not 
have  standing  to  maintain  this  case  and 
we  are  compelled  to  rescind  our 
initiation  of  the  investigation  and 
dismiss  the  petition. 


(2)  "On  Behalf  or 

Because  the  Department  determines 
that  Brother's  activities  in  the  United 
States  are  not  sufficient  to  qualify  it  as  a 
U.S.  manufacturer  and,  thus,  an 
interested  party  as  deBned  in  section 
771(9)(C),  we  need  not  address  whether 
Brother's  petition  was  filed  "on  behalf 
of  the  domestic  industry  as  provided 
for  in  section  732(b)(1)  of  the  Act 

We  will  notify  the  ITC  of  these 
actions.  This  determination  is  published 
pursuant  to  section  732(c)(3)  of  the  Act 
and  19  CFR  353.15(a)(4). 

Dated:  September  25. 1991. 
Eric  L  Gaifinckal. 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  91-23728  Filed  10-01-«l:  8:45  amj 
SILUNQCODt  M1«-0S-«i 


National  Ocaanic  and  Atmoapharic 

Administration 

Gulf  of  Mexico  Fiahary  Managamant 
Council;  Public  Meetinga 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  its 
Mississippi/Louisiana  Habitat 
Protection  Advisory  Panel  (Advisory 
Panel)  on  October  10, 1991,  from  9  a.m. 
to  4  p.m..  at  the  Ramada  Hotel,  1480 
Nicholson  Drive,  Baton  Rouge, 
Louisiana. 

The  Advisory  Panel  will  discuss 
Council  actions  on  the  previous 
Mississippi/Louisiana  Habitat 
Protection  Advisory  Panel  Meeting 
Recommendations,  the  Corps  of 
Engineers  and  NOAA  Habitat 
Restoration/Creation  Memorandum  of 
Agreement,  the  Coastal  Wetlands 
Planning,  Protection,  and  Restoration 
Act,  the  Caernarvon  Diversion  Structure 
Initial  Operation,  the  Corps  of 
Engineers'  Thin  Layer  Dredged  Material 
Disposal  National  Demonstration 
Protect-Gulfport  Harbor,  an  update  on 
the  Cameron-Creole.  Bonnet  Carre,  and 
Davis  Pond  Projects,  and  an  update  on 
the  Barataria/Terrebonne  National 
Estuary  Project. 

For  more  information  contact  Wayne 
E.  Swingle.  Executive  Director,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  Suite 
881.  Tampa,  FU  telephone:  (813)  228- 
2815. 
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Dated:  September  26. 1991.  •■ 

Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 
|FR  Doc.  91-23672  Filed  10-1-91;  8:45  am] 
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Gulf  of  Mexico  Fishery  IManagement 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Reef  Fish  Advisory 
Panel  (Advisory  Panel)  on  October  8. 
1991,  from  1  p.m.  to  5  p.m.,  and  October 
9, 1991,  from  8  a.m.  to  3  p.m..  at  The 
Quality  Inn  New  Orleans  Airport.  1021 
Airline  Highway.  Kenner,  Louisiana. 

The  Advisory  Panel  will  review  stock 
assessments  prepared  by  the  National 
Marine  Fisheries  Service  for  red 
grouper,  vermillion  snapper,  and  greater 
amberjack.  The  Advisory  Panel  will  also 
review  reports  by  the  Reef  Fish 
Scientific  Assessment  Panel  that 
recommend  an  acceptable  biological 
catch  range  for  each  species  and  review 
a  report  by  the  Scientific  Socioeconomic 
Assessment  Panel  on  potential  impacts 
of  the  total  allowable  catches  (TACs). 
The  Advisory  Panel  will  develop 
recommendations  to  the  Council  on 
TAC.  bag  limits,  and  quotas  for  the  1992 
season  for  the  three  species. 

For  further  information  contact 
Wayne  E.  Swingle.  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council.  5401  West  Kennedy  Boulevard, 
Suite  881.  Tampa.  FL;  telephone:  (813) 
228-2815. 

Dated:  September  26. 1991. 
Richard  H.  Schaefer. 

Director.  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[FT*  Doc.  91-23673  Filed  10-1-91;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Mauritius 

September  28. 1991. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
June  3  and  4, 1985,  as  amended  and 
extended,  between  the  Governments  of 
the  United  States  and  Mauritius 
establishes  limits  for  the  period  October 
1, 1991  through  September  30, 1992. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
September  26, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  pursuant  to  the 
Bilateral  Cotton,  Wool,  Man-Made  Fiber.  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  June  3  and  4, 1985.  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  Mauritius;  and  in 
accordance  with  the  provisions  of  Executive 


Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
October  1, 1991,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  Tiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Mauritius  and  exported 
during  the  twelve-month  period  beginning  on 
October  1. 1991  and  extending  through 
September  30, 1992,  in  excess  of  the  .following 
levels  of  restraint: 


Category 

Twetve-mooth  restrainl  Bnilt 

Knit  group 
345.  438,  445. 

446.  645  and 

646.  as  a 

group. 
Levels  not  in  a 

group 
237 

123.296  dozen. 
151,497  dozen. 

331 ~... 

335/835 

401,467  dozen  pairs. 
60,221  dozen. 

336 

70,865  dozen. 

338/339 

283.704  dozen. 

340/640 _. 

341/641 

454,622  dozen  of  which  not 
motB  than  281,053  dozen 
shall  tfe  in  Categories  340-Y/ 
640-Y'. 

319,835  dozen. 

342/642/842 

347/348 

208.309  dozea 
568,746  dozen. 

351/651 

140,450  dozen. 

352/652  

1,191,016  dozen   of  which  not 

442 „. 

604-A  * 

more   than    1.0)2,364   dozen 
shall  tw  in  Category  352. 

11.122  dozen. 

299,800  kilograms. 

638/639  

326,260  dozen. 

647/648/847 

468.379  dozen. 

'Category       340-Y:       only  HTS       nurrrtjers 

6205  20.2015.         6205.20.2020,  6205.20.2046, 

6205  20  2050  and  6205.20  2060:  Category  640-Y: 
only  HTS  numbers  6205  30.2010,  6205.30.2020, 
6205.30.2050  and  6205.30.2060. 

•Category  604-A;  only  HTS  number 
5509.32.0000. 

Imports  charged  to  these  category  limits  for 
the  period  October  1, 1990  through  September 
30, 1991  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Mauritius. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption . 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
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Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 

of  TextHe  Agreements. 

[FR  Doc.  91-23724  Filed  10-1-91:  8:45  ami 
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Amendment  of  Import  Limits  and 
Export  Visa  Requirements  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Turkey 

September  26, 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
limits  and  visa  requirements. 

EFFECTIVE  DATE:  October  3. 1991  and 
November  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6582.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  [7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  Republic  of  Turkey  reached 
agreement,  effected  by  exchange  of 
notes  dated  July  29  and  August  6. 1991.'  . 
to  amend  the  1991  limits  for  certain 
textile  products,  produced  or 
manufactured  in  Turkey.  Also,  the  two 
governments  agreed  to  merge  Categories 
638/639  with  Categories  338/339  and  to 
amend  coverage  of  the  visa 
arrangement. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  52  FR  6859,  published  on  March  5, 
1987;  and  55  FR  52869,  published  on 
December  24, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  26, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  19, 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Turkey  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1991 
and  extends  through  December  31, 1991. 

Effective  on  October  3, 1991,  you  are 
directed  to  amend  the  directive  dated 
December  19, 1990  to  increase  certain  Hmits 
and  to  merge  Categories  638/639  with 
Categories  338/339  to  become  Categories 
338/339/638/639  at  an  increased  level.  The 
charges  already  made  to  Categories  338/339 
shall  be  retained. 


Category 


Fat>ric  Group 

219,  313,  314,  315, 
317,  326,617, 
625,  626.  627  and 
628,  as  a  group. 


Umits  not  in  ■ 
Group 

200 „„ 

300/301 _ 

335 

336/636 

338/339/638/639 . 


340/640. 


341/641 . 


Adjusted  twetve-month  lirrWt ' 


342/642. 


1 1 1,000,000  square  meters  of 
wtMcfi  not  more  ttian 
25,365,763  square  meters 
Shalt  tw  In  Category  219, 
31,002.599  square  meters 
shall  k>e  m  Category  313, 
16,037.876  square  meters 
shall  t>e  in  Category  314, 
24,238,396  square  meters 
Shall  t>e  in  Category  315. 
25,365,763  square  meters 
shall  t>e  ir^  Category  317. 
2,818,418  square  meters 
shaH  be  In  Category  326, 
16,910.509  square  meters 
ShaH  tM  In  Category  617, 
2,818,418  square  meters 
ShaH  t>e  in  Category  625, 
2.818.418  square  meters 
shall  be  in  Category  626, 
2,818,418  square  meters 
shaM  be  In  Category  627 
and  2,818,418  square 
meters  shall  be  In  Category 
628. 


1,070,279  kilograms. 

5,211,115  kilograms. 

225.000  dozen. 

530,000  dozen. 

3.300,000  dozen  of  which  not 
more  than  1,650,000  dozen 
shall  be  in  Categor)es  336- 
S/339-S/638-S/639-S  ». 

1,150,000  dozen  ot  which  not 
more  than  327,076  dozen 
ShaH  be  In  Categories  340- 
Y/640-Y ». 

1,135,660  dozen  01  which  not 
more  than  397,488  dozen 
ShaM  be  in  Categones  341- 
Y/641-Y  ♦. 

590,000  dozen. 


Category 

Adhjsted  trwelve^nonth  hnM  < 

347/348 

3,210.000  dozen  of  wtiich  not 

more  than  1,116,578  dozen 

shal  be  in  Categones  347- 

T/348-T  ». 

350 

334,620  dozen. 

351/651 

535,000  dozen 

361 

1,125.000  numtjers. 

369-S  • .... 

1,163,036  kilograms 

410/624.... 

which     not     more     than 

ShaM  be  in  Category  410. 

448 

35,000  dozea 

604 „„. 

1,342,485  kik>grams. 

6110.20  1025, 
6110  90  0068, 
Category  339-S: 


'  ■n>e  limits  have  not  been  adjusted  to  accourrt  lor 
any  imports  exported  after  Oecember  31,  1990. 

•Category  338-S  onty  HTS  numbers 
6103.22.0050,  6105 10.0010.  6105 10.0030 
6105.90.3010,  6109100027. 

6110.20.2040,         6110.20  2065. 
6112110030  and  6114200005: 
onty    HTS    numbers    6104,22.0060,    6104.29.2049, 
6106100010,         610610.0030,         6106.90.2010, 
6106.90.3010,  6109  10  0070,         6110.20.1030, 

6110.20.2045,         6110  20  2075.  6110  90  0070, 

6112.11.0040.  6114.200010  and  6117.90  0022;  Cat- 
egory 638-S  all  HTS  numbers  except  6109  90  1007, 
6109  90  1009,  6109  90  1013  and  6109  90  1025.  Cat- 
egory 639-S:  all  HTS  numbers  except  6109  90  1050, 
610990,1060,  6109  90  1065  and  6109  90  1070. 

'Category  340-Y:  only  HTS  numbers 
6205.20.2015.  6205.20.2020,  6205  20  2046, 

6205.202050  and  6205202060:  Category  640-Y: 
onty  HTS  numbers  6205  30  2010,  6205.30.2020. 
6205  30.2050  and  6205  30.2060. 

*  Category  34i-y:  only  HTS  numbers 
6204.22  3060,  6206.30  3010  and  6206  30  3030.  Cat- 
egory 641-Y:  only  HTS  numbers  6204.23  0050, 
6204.29.2030,  620640  3010  and  6206  40.3025. 

•Category  347-T:  only  HTS  numbers 
6103.19.2015,         6103194020.  6103220030, 

6103  42  1040, 

6113  00  0038, 

6203.22  3020, 

6203424015, 

6203424045. 


6103.42.1020. 

6112.11.0050, 

6203.19.4020. 

6203  42.4010. 

620342.4035, 

621040.2035.     6211.20.1520,     621120  3010     and 

6211.32,0040:  Category  348-T:  onty  HTS  numbers 


6103  49  3010, 
6203  19  1020, 
6203  42  4005. 
6203  42  4025, 
6203  49  3020, 


6104.12.0030, 
6104.29  2034, 
6104  69.3022, 
6117  90  0042, 
6204  223040. 
6204  62  4005. 
6204  62  4030, 
6204.693010, 
6211.20.1550, 
6217.90  0050. 
•Category 
6307,10,2005, 


6104  192030. 
6104.62.2010. 
6112.11.0060. 
6204.12.0030. 
6204  29.4034. 
6204  62  4010, 
6204  62  4040, 
6204,69,9010, 


6104  22  0040, 
6104  62  2025, 
6113  00  0042, 
6204  19  3030, 
6204.62  3000, 
6204  62  4020, 
6204  62.4050, 
6210.50,2035, 


6211,20.6010,     6211.42.0030    and 
369-S:       only       HTS       number 


Textile  products  in  Categories  638/639 
which  have  been  exported  to  the  United 
States  prior  to  January  1, 1991  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  638/639 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

For  the  import  period  January  1, 1991 
through  August  30, 1991,  you  are  directed  to 
charge  the  following  amounts  to  the  amended 
limit  for  Categories  338/339/638/639  for  1991: 


Category 

Amount  to  be  charged 

638 

11,150  dozen 

639 

363  dozea 
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Additional  duijes  wiU  be  provided  as 
data  become  available. 

For  visa  purposes,  yoy  are  directed  to 
amend  farther  ihe  directive  dated  March  2. 
1387  to  include  coverage  of  fte  following 
merged  and  part  categories: 


Category 

OescnpOon 

338/339/63S/639      .. 

T-<Mrts  and  tank  tops— all 

HTS      numtjers      except 

tfWM  m  Categones  338- 

S/339-S/638-S/639-S. 

33S-S/338-S/e38- 

OttMT  than  T-shvis  and  tank 

S/639-S 

tops— see      footnote      2 

abowa. 

Textile  prodiicts  in  aforementioned  merged 
and  part  categories  which  are  produced  or 
manufactared  in  Turkey  aod  exported  fron 
Turkey  on  and  after  November  1, 1991  must 
be  accompanied  by  the  correct  merged 
category  or  the  correct  part  category 
corresponc  rsg  to  the  actual  shipment 

Merchandise  in  Categories  638/639  which 
is  exported  from  Turkey  prior  to  November  1. 
1991  shall  not  be  denied  entry  for  lack  of  a 
visa. 

The  Committee  for  the  Implementation  of 
Textile  A^vements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisiona  of  5 
U.S.C553(aHl). 

Sincerely. 

Anggie  D.  TantiBo, 

Chairmaa,  Committee  for  the  ImphmentaUon 

of  Textile  Agreements. 

\V9.  Doc.  91-23725  Fiied  10-1-91;  8:45  am) 

BIUJNQ  COOE.  SSIO-On-f 


DEPAFTTMENT  OF  DEFENSE 

Pubfic  Information  Collection 
Requirement  Submitted  to  0MB  tor 
Review 


action:  Notice 


The  Department  of  Defense  has 

submitted  to  OMB  for  clearance  the 

following  proposal  for  collection  of 

information  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C 

chapter  35) 

Title.  AppJieabie  Form,  and  Applicable 
OMB  Controi  Number  Nomination  for 
appointment  to  the  United  States 
Military  Academy.  Naval  Academy, 
and  Air  Force  Academy.  DO  Form 
1870;  OMB  No.  0701-0028. 

Type  of  Request.  Reviston. 

A  verage  Burden  Hoars/Minutes  per 
Response:  10  Minutes. 

Responses  per  Respondent  1. 

Number  of  Respondents:  25.650. 

Annual  Burden  Hours:  4.275. 

Annual  Respoases:  25.650. 

Needs  and  Uses:  Members  of  Congress 
and  other  authorized  personnel  use 
the  form  to  nominate  individuals  for 


appointment  consideration  to  the 

service  academies.  The  inibraiation 
for  the  form  is  provided  by  the 
prospective  nominee. 

Affected  Public:  Individuals  or 
households. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  room  3235,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

DOD  Clearance  Officer.  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington  Virginia  22202- 
4302. 

Dated:  September  27, 1SW1. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[YK.  Doc.  91-23091  Filed  10-1-81;  8:45  am) 
nujNQ  cooe  Mw-at-n 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  ttie  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administratioa  DOE. 
action:  Notice  of  reqiiest  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EiA)  has  submitted  the 
energy  information  coi}ection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
mnder  section  3504(h)  of  the  Paperwork 
Reduction  Act  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
coUection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 


applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  reviskxi,  extension, 
or  reinstatement  (6)  Frequency  of 
collection:  (7)  Response  obiif^tion,  i.e.. 
mandatory,  votuntary.  or  required  to 
obtain  or  retain  benefit;  (8)  Affeded 
public:  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  respoitse;  (12)  The 
estimated  total  annual  respondent 
burden:  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or    - 
before  November  1, 1991.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difftciilt  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COMES 
OF  RELEVANT  MATERIALS  CONTACT 
lay  Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  205B5.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration. 

2.  EIA-23,  23P,  and  64A. 
3. 1905-0057. 

4.  Oil  and  Gas  Reserve  System  SoiYcys. 

5.  Extension. 

6.  Annually. 

7.  Mandatory. 

8.  Businesses  or  other  for-profit. 

9.  6,199  respondents. 
10. 1  response. 

11. 18.2  hours  per  response. 

12. 113,039  hours. 

13.  The  surveys  collect  data  on  reserves 
of  crude  oil,  natural  gas,  and  natural 
gas  liquids,  determine  the  stattis  and 
approximate  level  of  production,  and 
provide  data  used  to  estimate  natural 
gas  liquids  production  and  reserves. 
Data  are  published.  Respondents  are 
domestic  oil  and  gas  wdl  operators, 
and  natural  gas  processing  plant 
operators. 
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Statutory  Authority 

Section  5(b),  5(b),  13(b),  and  52,  Pub.  L  No. 
93-275,  Federal  Energy  Administration  Act  of 
1974, 15  U.S.C.  764(a).  764(b),  772(b),  and 
790a. 

Isv'fA  m  Washington,  DC,  September  26, 
1991. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards.  Energy 

Information  Administration. 

[FR  Doc.  91-23721  Filed  10-1-fll:  8:45  am] 

MLUNO  COOC  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Not.  ESS  1-50-000,  et  al.] 

Electric  Energy,  Inc.,  et  at.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Take  notice  that  the  foUovvring  filings 
have  been  made  with  the  Commission: 

1.  Electric  Energy,  Inc. 

(Docket  No.  ES91 -50-000] 
September  24, 1991. 

Take  notice  that  on  September  18. 
1991.  Electric  Energy.  Inc.  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  (1]  to  issue  up  to 
$60  million  of  long-term  imsecured 
Senior  Notes  with  a  final  maturity  date 
of  no  later  than  December  31.  2006  and 
for  exemption  from  the  Commission's 
competitive  bidding  requirements,  and 
(2)  to  issue  up  to  $70  million  of  notes 
under  the  terms  of  certain  unsecured 
revolving  credit  agreements  or  under 
terms  substantially  similar  thereto  from 
time  to  time  over  the  24  month  period 
immediately  following  the  date  of  the 
Commission's  approval  of  the 
application. 

Comment  date:  October  17, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  James  River  11,  Inc. 

(Docket  No.  QF91-209-000] 
September  24. 1991. 

On  August  2Z  1991.  James  River  II, 
Inc.  (Applicant),  of  300  Lakeside  Drive, 
room  1140.  Oakland.  California  94612. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  fihng. 

The  small  power  production  facility  is 
located  at  James  River's  St.  Francisville 
Mill  in  St.  Francisville.  Louisiana,  and 
consists  of  a  black  liquor  chemical 


recovery  boiler  and  a  steam  turbine 
generator.  The  primary  energy  source  is 
black  liquor.  The  net  electric  power 
production  capacity  of  the  facility  is  12.5 
MW.  The  facility  was  installed  in  1965. 
Comment  date:  November  1. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Iowa  Public  Service  Co. 

[Docket  No.  ER91-642-000] 
September  25. 1991. 

Take  notice  that  on  September  12. 
1991.  Iowa  Public  Service  Company 
(Iowa)  tendered  for  filing  a  Unit 
Participation  Agreement  between  Iowa 
and  Interstate  Power  Company. 

Comment  date:  October  8. 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

4.  Iowa  Public  Service  Co. 

[Docket  No.  ER91-256-000] 
September  25. 1991. 

Take  notice  that  on  September  16, 
1991.  Iowa  Public  Service  Company 
(IPS)  tendered  for  filing  a  supplement  to 
its  FERC  filing  of  March  26. 1991.  On 
February  8, 1991.  IPS  filed  an  executed 
Contract  for  Electric  Service  (Nonfirm 
Energy  Service)  and  Interconnection 
Agreement  between  Iowa  Public  Service 
Company  and  the  U.S.  Department  of 
Energy.  Western  Area  Power 
Administration.  Pick-Sloan  Missouri 
Basin  Program.  Eastern  Division,  and  on 
March  26. 1991,  filed  an  amendment  to 
the  original  filing.  On  May  15. 1991.  IPS 
requested  FERC  to  defer  taking  action 
pending  approval  of  Docket  No.  ER89- 
391-000.  By  this  supplement.  IPS  is  now 
requesting  FERC  to  proceeding  with 
taking  action  on  Docket  No.  ER91-256- 
000. 

Comment  date:  October  9. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Washington  Water  Power  Co. 

[Docket  No.  ER91-627-000] 
September  25. 1991. 

Take  notice  that  on  September  3, 1991, 
Washington  Water  Power  Company 
tendered  for  filing  Western  Systems 
Power  Pool  Agreement  subject  to  the 
action  of  the  Commission  on  the  filing  of 
that  Agreement  in  Docket  No.  ER91-195- 
002. 

Comment  date:  October  8. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Pool  Agreement 

[Docket  No.  ER91-e40-000] 
September  25, 1991. 

Take  notice  that  on  September  12, 
1991,  New  England  Power  Pool 


Agreement  (NEPOOL)  tendered  for  filing 
the  following  rate  schedule  materials: 

New  England  Power  Pool  Agreement, 
dated  as  of  September  1. 1971.  as 
amended,  signature  page  executed  by 
Norwood  Municipal  Light  Department. 

Comment  date:  October  9. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Maine  Power  Co. 
[Docket  No.  ER91-457-002] 
September  25. 1991. 

Take  notice  that  on  September  16. 
1991.  Central  Maine  Power  Company 
tendered  for  filing  its  Compliance  Filing 
in  compliance  with  the  Commission's 
order  issued  on  August  2. 1991. 

Comment  date:  October  9. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  California  Edison  Co. 

[Docket  No.  ER81-177-0121 
September  25. 1991. 

Take  notice  that  on  September  13. 
1991.  jmrsuant  to  Ordering  Paragraph 
(C)  of  the  "Order  Granting  in  Part  and 
denying  in  Part  Motion  to  Vacate"  in  the 
above-captioned  proceeding  on  May  22, 
1991,  Southern  California  Edison 
Company  tendered  for  filing  its 
Amendment  No.  1  to  the  Integrated 
Operations  Agreement  (Palo  Verde  lOA) 
between  the  City  of  Vernon  (Vernon) 
and  Southern  California  Edison 
Company. 

Edison  requests  that  its  compliance 
filing  be  made  effective  as  of  the  date 
when  it  is  accepted  by  the  Commission. 
Copies  of  edison's  submittal  have  been 
served  upon  all  parties  to  the 
proceeding. 

Comment  date:  October  9. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  United  States  Department  of  Energy — 
Western  Area  Power  Administration 
(Boulder  Canyon  Project) 

[Docket  No.  EF91-5091-000] 
September  25. 1991. 

Take  notice  that  on  August  26, 1991  a 
stipulation  and  petition  was  filed  in  this 
docket  on  behalf  of  the  Western  Area 
Power  Administration  of  the  United 
States  Department  of  Energy  (Western) 
along  with  the  Contractors  for  the 
purchase  of  power  and  energy  from  the 
Boulder  Canyon  Project.  The  stipulation 
provides  for  a  request  to  the 
Commission  not  to  act  on  the  filing  by 
Western  in  this  docket  of  proposed  rates 
for  sales  of  power  and  energy  from  the 
Boulder  Canyon  Project  until  August  26. 
1992. 
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Comment  date:  October  15, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Watsonville  Cogeneratioa 
Partnersiiip 

[Docket  No.  QF88-440-002) 
September  25, 1991. 

On  September  13, 1991.  Watsonville 
Cogenerafion  Partnership  (Applicant),  of 
257  East  200  Sotith.  suite  800,  Salt  Lake 
City.  Utah  84111.  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  28.7  MW  topping-cycle 
cogeneration  facility  wiH  be  located  in 
Watsonville.  California.  The  facility  will 
consist  of  a  combustion  turbine 
generator,  a  heat  recovery  boiler  (HRB) 
and  an  extraction/condensing  steam 
turbine  generator.  The  facility  was 
originally  certified  by  Commission 
Order  issued  September  19. 1988. 
Watsonville  Cogen  Corporation,  44 
FERC 1 8i272  (1988).  The  instant 
recertification  ii  requested  due  to  the 
-hange  in  ownership  from  Watsonville 
Cogen  Corporation  to  Applicant  and  the 
sale  and  leaseback  of  the  facility. 

Comment  date:  November  1. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Chambers  Cogeneration  Limited 
Partnership 

[Docket  No.  QF87-«a-<xni 
September  25. 1861. 

On  September  12, 1991.  Chambers 
Cogeneration  Limited  Partnership 
tendered  for  Cling  an  amendment  to  its 
filing  in  this  docket. 

The  amendment  supplements 
information  concerning  dispatch  of  the 
facility  and  certain  aspects  of  facility's 
ownership  stfucture. 

Comment  date:  October  23. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duke  Power  Co. 

[Docket  No.  ER91-64&-000] 
September  2S,  1991. 

Take  notice  that  Duke  Power 
Company  (Duke)  on  September  19, 1991, 
tendered  for  fiiing  proposed  changes  in 
its  electric  resale  Rate  Schedule  No.  10 
presendy  on  file  with  the  Commission 
which  is  apphcable  to  Municipalities 
and  Pubhc  Utility  Companies.  Based  on 
the  test  period  12  mmiths  ending 
December  31, 1992  conditions,  Duke 
estimates  that  the  proposed  changes  in 
resale  base  rates  will  increase  annual 
revenues  by  $4,772,000.  The  Company  is 


proposing  to  implement  the  increase  in 
two  steps.  The  first  step,  or  "interim** 
rates  would  increase  rates  by 
approximately  $3,195,000.  The  second 
step,  or  "proposed"  rates  would  provide 
additional  revenues  of  $1,577,000  for  a 
total  increase  of  $4,772.00a 

Duke  states  that  the  increase  in 
wholesale  rates  is  needed  to 
compensate  the  Company  for  the 
commercial  operation  of  tfie  Bad  Creek 
Pumped  Storage  Hydroelectric  Station  in 
1991  and  increased  operating  and 
maintenance  costs. 

Copies  of  the  fdiogs  were  served  upon 
all  of  Duke's  jurisdictional  Wholesale 
Customers,  the  North  Carolina  Utilities 
Commission.  The  Public  Service 
Commission  of  South  Carcriina.  and  the 
Southwestern  Power  AdministraticMi. 

Comment  date:  October  9. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  witl  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  CashelL 
Secretary. 

[FR  Doc.  91-23644  Fiied-lO-l-Bl;  8:45  am] 
BiUJNO  COOE  6717.^>1-« 


[Docket  Na  JD91-09799T  Ml8sis8ipp«-3 
AddMonl 

State  OU  and  Gaa  Board  of  Mississippi; 
Determination  Designating  Tight 
Fonnation 

September  25. 1991. 

Take  notice  that  on  September  13. 
1991.  as  clarified  by  letter  received 
September  23. 1991.  the  Stale  Oil  and 
Gas  Board  of  Mississippi  (Mississippi) 
submitted  the  above-referenced  notice 
of  determination  to  the  Commission, 
pursuant  to  S  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Selma  Chalk  Formation  in  the  GwinviHe 
Field,  in  Jefferson  Davis  and  Simpson 


Counties.  Mississippi,  qualify  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  notice  of  determination  covers  the 
following  geographical  area: 

Simpson  County 

T9N.  R19W— all  of  Sections  a  4  And  5 

Simpson  and  feffenoa  Davis  Cowities 

T9N,  R19W— all  of  Sections  8. ».  W,  11.  and 
12 

Jefferson  Davis  County 

T8N.  R18W— all  of  Section  6 

T8N,  R19W— all  of  Sectioas  1. 2.  a.  4. 10.  IL 

and  12 
T9N.  R18W— all  of  Sections  1&  19.  2a  29.  30. 

31,  ln3  32 
T9N.  R19W— all  of  Sections  13. 14. 15. 16. 17. 

20,  21.  22.  23.  24.  25,  26,  27.  28,  29.  33L  34, 35, 

and  36 

The  notice  of  determination  also 
contains  Mississippi's  findings  that  the 
referenced  portion  of  the  Selraa  Chalk 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20428.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR.  §§  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  O.  CasheU, 
Secretary. 
[FR  Doc.  91-23645  Filed  10-1-91:  a>l5  am) 

BIUJNO  COOE  6T17-01-M 


[Docket  No.  JD91-09807T  Texas- tO 
Addition  7] 

State  of  Texas;  Determination 
Designating  Tight  Fonnation 

September  25, 1991. 

Take  notice  that  on  September  17, 
1991,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Comraissioa's 
regulations,  that  a  portion  of  the 
Edwards  Limestone  Formation  located 
in  a  portion  of  McMullen  County,  Texas, 
qualifies  es  a  tight  formaticm  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  notice  covers 
approximately  22,275  acres  in  McMullen 
County  and  consists  of  the  following 
sections  of  land: 

Survey  Name.  Abstract  aad  (Sectlaa/ 
Description) 

GWT  &  PRR,  A-539  (15/ All) 
U&M  Co..  A-552  (21 /Portion) 
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).  L  Diaz.  A-17S  (03/Portion) 
j.  PoitevenL  A-J71  (05/All) 
j.  Poitevent,  A-370(09/Allj 
j.  Poitevent.  A-374  (07/Portion) 
I.  M.  Hooston.  A-Br7  (31/All) 
James  Steele.  A-828  {06/All) 
James  Steele.  A-825  (08/AU) 
Antonio  Torrei.  A-450  (t9/Portion) 
BS&F.  A--582  (28/ All) 
Sanuel  D.  Pctbu.  A^353  (04/Portion) 
Rafael  Vesquez.  A-4e7  (02/Porfion) 
Trinidad  Benites,  A-65  (01 /Portion) 
GWT  &  PRR.  A-533  (07/All) 
OWT  &  PRR.  A-.S34  f05/All) 
GWT  &  PRR.  A-o32  (03/Portion) 
GWT  &  PRR.  A-537  (11 /All) 
GWT  &  PRR.  A-^6  (09/ All) 
M.  E.  Une.  A-688  (lO/AU) 
M.  E.  Lane,  A-fl87  (20/Portion) 
GWT  &  PRR.  A-540  (17/ All) 
I.  W.  Lane.  A-e92  (18/ All) 
1.  W.  Lane,  A-e93 126/All) 
E,  M.  Rudder.  A-839  (506/ All) 
W.R  Miller.  A-934  (30/ All) 
GWT  k  PRR.  A-53«  (13/ All) 

This  notice  of  deteiroination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Edwards 
Limestone  Formation  meets  the    - 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CasheR. 
Secretary. 

[FR  Doc  91-23646  Filed  10-1-91:  8:45  am) 
BiLUNo  C006  anr-oi-M 


( Docket  Ho.  JD91-09806T  Texas-10 
Addition  6] 

State  of  Texas;  Determination 
Designating  Tight  Formation 

September  25, 1991. 

Take  notice  that  on  September  17, 
1991.  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the 
Edwards  Limestone  Formation  located 
in  the  Buckley  Prospect  Area,  in  LaSalle 
County.  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  notice  covers  approximately  10,960 
acres  in  LaSalle  County  and  consists  of 
the  following  sections  of  land: 

Survey  Name,  Abstract  &  (Section/ 
Description) 

i.  Meyerhoffer.  A-80e  (319/ All) 
E.A.  Hicks.  A-878  (763/Portion) 


H&G  N.R.R..  A-307  (235/ All) 
E.S.  Buckley.  A-9S6  (236/ All] 
H&G  N.R.R..  A-308  (237/N%) 
H&G  N.R.R..  A-299  (203/All) 
J.  Dobson.  A-9e5  (202/ All) 
H&G  N.R.R..  A-298  (201 /All) 
C.  SuHivBn.  A-107  (228/N%) 
D.M.  Murphy.  A-1063  (148/ All) 
Christoph  Windisch.  A-828  (320/ All) 
E.  Buckley.  A-«52  (166/ All) 
H&G  N.R.R..  A-280  (165/ All) 
P.  Johnston,  A-1039  (162/ All) 
H&G  NJLR..  A-281  (187/ All) 
].  Dobson.  A-9a4  (164/ All) 
H&G  N.R.R.,  A-279  (163/ All) 
H&G  N.R.R.,  A-271  (147/ All) 
H&G  N.R.R.,  A-272  (148/ All) 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Edwards 
Limestone  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CashelL 
Secretary. 

[FR  Doc.  91-23647  Filed  10-1-61:  8:45  am] 
BIUJNQ  COOK  Sru-M-M 


(Docket  No.  RP91-224-000] 

Norttiern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Septemt>er  25. 1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern)  on  September 
24. 1991.  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff. 
Third  Revised  Volume  1.  the  following 
tariff  sheets: 

Fifth  Revised  Sheet  No.  52C.9 
Second  Revised  Sheet  No.  52E.2 
Second  Revised  Sheet  No.  52E.6 
Fourth  Revised  Sheet  No.  52F.11 
Eighth  Revised  Sheet  No.  59 

Northern  states  that  such  tariff  sheets, 
with  a  proposed  effective  date  of 
October  24. 1991.  are  being  submitted  to 
modify  its  tariff  to  provide  for  temporary 
interruption  procedures  which  Northern 
will  foUow  in  order  to  preserve  the 
operational  integrity  of  its  system  in  the 
event  of  underdeliveries  of  nominated 
quantities  of  natural  gas  by  Shippers  on 
Northern's  System. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 


customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motioo  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission  s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  2, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CasbelL 
Secretary. 
(FR  Doc.  91-23648  Filed  10-1-91:  8:45  am] 

BILUNO  COOC  KU-Ot-M 


Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  91-15;  Museum  Science 
Education 

agency:  Department  of  Energy. 

ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Energy 
Research  (OER)  of  the  Department  of 
Energy  (DOE),  in  keeping  with  the 
energy-related  mission  of  DOE, 
announces  its  interest  in  receiving 
special  research  grant  applications  from 
museums  that  will  support  the 
development  of  the  media  of  informal 
energy-related  science  education.  The 
media  of  informal  science  education 
include  but  are  not  limited  to; 
Interactive  exhibits,  hands-on  activities, 
and  film/ video  productions.  Examples  of 
energy-related  areas  within  the 
fundamental  energy  sciences  include 
high  energy  and  nuclear  physics,  nuclear 
science  and  technologies,  global 
warming,  waste  management  energy 
efficiency,  new  materials  development 
fossil  energy  resources,  renewable 
energy,  health  effects  research  including 
the  human  genome,  emerging  energy 
technologies,  risk  assessment  energy/ 
environment  space  exploration 
initiative  and  other  timely  topics.  The 
purpose  of  the  program  is  to  fund  the 
development  and  use  of  creative 
informal  science  education  media  which 
focus  on  energy-related  science  and 
technology. 
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For  the  purpose  of  this  notice 
"museum"  means:  An  established 
nonproHt  institution  serving  the  public 
on  a  year-round  basis,  providing 
interactive  exhibits,  demonstrations, 
and  informal  educational  programs 
designed  to  further  public  understanding 
of  science  and  technology.  The  term  also 
includes  organizations  referred  to  as 
science  centers,  science-technology 
centers  and  youth  museums.  Thus, 
museums,  as  defined  in  this  document, 
are  eligible  to  submit  special  research 
grant  applications. 

As  part  of  DOE'S  effort  to  prompt 
public  science  literacy;  enhance  the 
Nation's  mathematics,  science,  and 
engineering  education;  and  fulfill  the 
National  Education  Goal  of  "making  our 
children  first  in  the  world  of  science'  by 
the  year  2000.  eligibility  for  awards 
under  this  notice  is  restricted  to  U.S. 
museums  which  will  offer  informal 
energy-related  science  education.  In 
accordance  with  10  CFR  600.7  (b)(1).  this 
restriction  is  necessary  to  support 
established  U.S.  institutions  which 
provide  a  valuable  supplement  to  formal 
science  education.  While  this  program 
anticipates  awarding  grants  only  from 
FY  1992  appropriations,  the  period  of 
support  of  a  grant  may  extend  up  to  two 
years. 

PREAPPUCATION  AND  FURTHER 
information:  Before  preparing  a  formal 
application,  potential  applicants  are 
asked  to  submit  a  brief  preapplication  in 
accordance  with  10  CFR  600.10(d)  (2) 
and  (3)  which  consists  of  no  more  than 
two  pages  of  narrative  describing  the 
major  purpose  and  design;  method  of 
evaluation  to  be  utilized  by  the 
applicant  or  its  designee  to  determine 
the  effectiveness  of  the  intended  exhibit 
or  media  forum;  dissemination  plan; 
work  schedule;  and  approximate  cost  of 
the  project  to  DOE  as  well  as  cost- 
sharing  amounts  and  entities. 

No  electronic  submissions  (including 
fax)  of  pre-  or  formal  applications  under 
this  Program  Notice  will  be  accepted. 
Preapplications  to  include  an  original 
and  one  copy  are  required  and  must  be 
received  by  4:30  p.m..  November  4. 1991. 
and  sent  to  the  following  address:  Kasse 
Andrews-Weller,  Program  Manager. 
Office  of  University  and  Science 
Education  Programs.  ER-80,  Office  of 
Energy  Research,  U.S.  Department  of 
Energy,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585.  The  purpose  of 
the  preapplication  is  to  give  the  program 
staff  the  opportunity  to  determine  the 
level  and  appropriateness  of  interest  in 
the  program.  The  program  staff  will  also 
review  the  approach  the  museum  is 
considering.  Each  museum  will  receive  a 
written  response  to  its  preapplication. 


Once  a  preapplication  has  been 
submitted,  a  formal  application  may  be 
submitted  regardless  of  the  written 
response  to  the  preapplication. 
Telephone  and  telefax  numbers  are 
required  to  be  part  of  the  preapplication. 

Formal  applications  must  include  an 
original  and  seven  copies,  a  copy  of  the 
museum's  Internal  Review  Service 
nonprofit  status  determination  letter, 
and  other  documents  required  by 
guidelines  as  stated  in  10  CFR  part  605. 
DATES:  Preapplications  should  be 
received  by  November  4, 1991.  To  permit 
timely  consideration  for  award  in  Fiscal 
Year  1992.  formal  applications 
submitted  in  response  to  this  notice 
should  be  received  no  later  than  4:30 
p.m.,  February  5, 1992. 
ADDRESSES:  Completed  formal 
applications  referencing  Program  Notice 
91-15  should  be  forwarded  to:  U.S. 
Department  of  Energy.  Division  of 
Acquisition  and  Assistance 
Management.  ER-64.  Office  of  Energy 
Research.  Washington,  DC  20585. 
Federal  Express  address  is:  U.S. 
Department  of  Energy,  Division  of 
Acquisition  and  Assistance 
Management,  ER-64.  Office  of  Energy 
Research,  19901  Germantown  Road, 
Germantown,  Maryland  20874. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kasse  Andrews-Weller,  Program 
Manager.  Office  of  University  and 
Science  Education  Program,  ER-80, 
Office  of  Energy  Research,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-«949. 
SUPPLEMENTARY  INFORMATION:  The  DOE 
is  strongly  committed  to  increasing  the 
public's  science  literacy  as  well  as 
increasing  the  number  of  students 
interested  in  science  and  technology 
careers.  Projects  which  are  designed  to 
enhance  public  awareness  of,  and  to 
encourage  all  young  people  to  consider 
careers  in,  science  and  technology  are 
strongly  desired.  While  the  application 
must  be  submitted  by  a  museum, 
collaborative  efforts  are  encouraged. 
Such  efforts  by  potential  applicants  may 
include:  Partnerships  consisting  of 
several  small  museums,  or  a  small  and 
large  museum  or  a  history  museum  and 
youth  museum  in  collaboration  with 
museum  organizations;  and  cooperative 
enterprises  which  utilize  the  scientific 
and  technical  expertise  of  the  DOE 
laboratories,  industry,  and  the  broader 
educational  community  in  conjunction 
with  a  museum. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes, 
and  other  policies  and  procedures  are 


contained  in  the  OER  Special  Research 
Grant  Application  Kit  and  Guide.  The 
application  kit  and  guide  are  available 
from  the  U.S.  Department  of  Energy, 
Museum  Science  "Education  Program. 
Office  of  University  and  Science 
Education  Programs.  ER-80. 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  Telephone 
requests  may  be  made  by  calling  (202) 
588-8949.  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  81.049. 

Each  application  submitted  for 
support  under  this  notice  must  include 
as  a.  minimum  50%  cost-sharing  of  the 
total  cost  of  the  proposed  project.  Cost 
sharing  must  be  derived  from  non- 
Federal  sources.  In  accordance  with  10 
CFR  600.107.  cost-sharing  will  be 
required  under  this  notice  due  to  the 
available  funding  anticipated  for  this 
program  during  FY  1992  and  to 
maximize  the  program.  Consequently, 
cost-sharing  will  enable  DOE  to 
participate  on  a  broader  basis  in 
supporting  public  science  literacy. 
Waivers  to  these  requirements  will  not 
be  permitted.  Multiple  applications  are 
permissible;  however,  each  application 
must  be  limited  to  a  single  project.  DOE 
expects  to  make  several  grants  in  FY 
1992  to  meet  the  objectives  of  this 
program.  It  is  anticipated  that  $1  million 
will  be  the  total  funds  available  in  FY 
1992,  subject  to  the  availability  of 
appropriated  funds. 

This  notice  requests  further  that  the 
"Detailed  Description  of  Research  Work 
Proposed."  component  of  a  complete 
grant  application  as  established  by  10 
CFR  part  605  should  not  exceed  15 
double-spaced,  typed  pages.  This 
description  of  work  should  include 
budget/cost  estimate  explanations; 
conceptual  design  and  how  that  design 
relates  to  the  program  objectives; 
description  of  how  the  impact  of  the 
project  will  be  maximized 
(dissemination);  identification  of  the 
target  audience(s)  the  project  will  serve 
and  efforts  planned  to  serve  that 
audience;  identification  of  the 
mechanisms  to  be  used  to  organize  and 
manage  the  project,  including  the  rules 
and  responsibilities,  financial  and     * 
otherwise,  of  any  partnerships: 
clarification  of  the  monitoring  and 
evaluation  plan,  including  how  those 
plans  can  be  used  for  possible  project 
modification;  delineation  of  the  planned 
outcomes  and  how  these  outcomes  will 
be  assessed  and  reported;  and 
discussion  of  the  anticipated 
significance  of  the  exhibit  and  how  this 
will  be  confirmed.  After  an  initial 
review  of  a  formal  application  is 
performed  to  deterrr.ine  eligibility,  each 
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formal  application  ia  evaluated  using  the 
P.R  merit  review  process  and  the  criteria 
in  10  CFR  part  605. 

Issued  at  Washington.  DC  on  September 
23.  1991. 

D.D.  Mayhew. 

Deputy  Director  for  Management,  Office  of 

Energy  Regearch. 

(FR  Doc.  91-23722  Rled  lO-t-91;  8:45  am| 

BtLLINQ  CODE  •4B»-»Mi 


Office  of  FmsU  Energy 

(FE  Docket  No.  91-47-NG] 

Ocean  State  Power  It;  Application  for 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  15, 1991, 
of  an  apphcation  filed  by  Ocean  State 
Power  II  (Ocean  State  II)  for  blanket 
authorization  to  import  from  and  export 
to  Canada  up  to  36.5  Bcf  of  natural  gas 
over  a  two-year  term  beginning  on  the 
date  of  first  delivery.  This  gas  would  be 
imported  and  exported  at  any  point  on 
the  U.S./Canada  border  where  existing 
pipeline  facilities  accessible  to  Ocean 
State  II  are  located.  No  new  pipeline 
construction  would  be  involved. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  November  1, 1991. 
ADDRESSES:  Offices  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056. ' 
FE-5a  1000  Independence  Avenue,  SW.. 
Washington,  DC  20^. 

FOR  FURTHER  INFORMATION  CONTACT. 

Thomas  Dukes,  Office  of  Fuels 
Programs.  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-056. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-9590. 

Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy.  Forrestal 
Building,  room  6E-042. 1000 


Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-6667. 
SUPPI.BIIENTARY  INFORMATION:  Ocean 
State  n  is  a  partnership  that  was  formed 
to  own  and  operate  Unit  II  of  a  twin-unit 
500  megawatt  (MW)  combined-cycle 
electric  generating  facility  in  Burrillville, 
Rhode  Island.  Ocean  State  Power 
(Ocean  State],  another  partnership, 
independently  owns  and  operates  Unit  I. 
Unit  I  began  operating  in  1990.  Unit  11 
will  be  operational  in  September  1991. 
By  separate  orders,  DOE  previously 
authorized  Ocean  State  II  and  Ocean 
State  to  import  Canadian  gas  over  a  20- 
year  term  to  be  used  as  the  primary  fuel 
for  their  individual  250  MW  units. 

In  this  application.  Ocean  State  II 
would  use  the  proposed  short-term, 
interruptible  imports  for  initial  operation 
of  Unit  II  until  firm  gas  service 
commences  and  to  meet  future  peak  day 
fuel  requirements.  The  gas  proposed  for 
export  would  be  volumes  in  excess  of 
Unit  II's  requirements  that  would  be 
resold  to  Canadian  purchasers  on  a  spot 
basis  under  individually  negotiated 
agreements  at  market-responsive  prices. 
DOE  notes  that  Ocean  State  currently 
has  blanket  authorization  to  import  and 
export  gas  from  and  to  Canada  identical 
to  the  arrangement  proposed  by  Ocean 
State  II.  If  its  application  is  approved. 
Ocean  State  II  said  that  it  would  comply 
with  DOE'S  quarterly  reporting 
provisions  contained  in  previous  blanket 
import  authorizations. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  market  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  In  reviewing 
natural  gas  export  applications,  the  DOE 
considers  the  domestic  need  for  the  gas 
to  be  exported  and  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case.  Parties  that  may  oppose 
this  application  should  comment  in  their 
responses  on  these  issues.  The  applicant 
asserts  that  the  proposed  import  would 
be  competitive  and  that  the  market- 
responsive  nature  of  the  export 
transactions  makes  it  unlikely  and 
exported  volumes  would  be  needed 
domestically  during  the  proposed  term. 
Parties  opposing  the  arrangement  bear 
the  burden  of  overcoming  these 
assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 


decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 

responsibilities. 

Public  Conunent  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable. 
and  written  oonunents.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  appHcable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments  must 
meet  the  requirements  that  are  specified 
by  the  regulations  in  10  CFR  part  590. 
Protests,  motions  to  intervene,  notice  of 
intervention,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  Usted  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  response  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  rephes  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
Tor  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  aod 
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resDonses  filed  by  parties  pursuant  to 
mis  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Ocean  State  II's  application 
is  available  for  inspection  and  copying 
in  the  Office  of  Fuels  Programs  Docket 
Room  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  September 
26, 1991. 

Anthony  ].  Como, 

Director.  Office  of  Coal  Sr  Electricity.  Office  of 
Fossil  Energy. 
IFR  Doc.  91-23719  Filed  10-1-91;  8:45  am] 

MLUNG  COOC  •4S0-01-M 

[FE  Docket  No.  91-30-MG] 

Wes  Cana  Marketing  (U.S.)  Inc.; 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
export  natural  gas,  including  liquefied 
natural  gas. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Wes 
Cana  Marketing  (U.S.)  Inc.  blanket 
authorization  to  import  and  export  a 
combined  total  of  up  to  75  Bcf  of  natural 
gas,  including  liquefied  natural  gas,  from 
and  to  any  international  market  over  a 
two-year  period  beginning  on  the  date  of 
first  import  or  export. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  room  3F- 
056.  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  September  26, 
1991. 

Anthony  J.  Como, 

Director,  Off  ice  of  Coal  Sr  Electricity,  Office  of 
Fuels  Programs. 
(PR  Doc.  91-23750  Filed  10-1-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180850;  FRL  3941-4] 

Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTKMC  Notice. 


summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  20  States  as  listed  below. 
Also,  there  were  31  crisis  exemptions 
initiated  by  various  States.  These 
exemptions,  issued  during  the  months  of 
April  and  May,  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the  maximum 
extent  possible.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT. 
See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons:  By  mail:  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington,  DC 
20460.  Office  location  and  telephone 
number  Rm.  716.  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA.  (703- 
557-1806). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Delaware  Department  of 
Agriculture  for  the  use  of  cryolite  on 
potatoes  to  control  the  Colorado  potato 
beetle;  May  31, 1991,  to  September  15, 
1991.  Delaware  had  initiated  a  crisis 
exemption  for  this  use.  (Libby 
Pemberton) 

2.  Hawaii  Department  of  Agriculture 
for  the  use  of  hydramethylnon  on 
pineapple  fields  to  control  bigheaded 
and  Argentine  ants;  May  23. 1991,  to     * 
May  22. 1992.  Qim  Tompkins) 

3.  Idaho  Department  of  Agriculture  for 
the  use  of  bifenthrin  on  hops  to  control 
hop  aphids;  May  15. 1991.  to  September 
15, 1991.  (Jim  Tompkins) 

4.  Idaho  Department  of  Agriculture  for 
the  use  of  fosetyl-aluminum  (Aliette)  on 
hops  to  control  downy  mildew;  May  10, 
1991.  to  September  1, 1991.  (Susan 
Stanton) 

5.  Idaho  Department  of  Agriculture  for 
the  use  of  cypermethrin  on  onions  to 
control  thrips;  May  7. 1991,  to  September 
15. 1991.  (Andrea  Beard) 

6.  Idaho  Department  of  Agriculture  for 
the  use  of  sethoxydim  on  mint  to  control 
green  foxtail  and  quackgrass;  May  7, 
1991.  to  July  15. 1991.  (Susan  Stanton) 

7.  Iowa  Department  of  Agriculture  for 
the  use  of  pendimethalin  on  dry  bulb 
onions  to  control  weeds;  May  13. 1991, 
to  June  30, 1991.  (Jim  Tompkins) 

8.  Kansas  State  Board  of  Agriculture 
for  the  use  of  permethrin  on  small  grains 
(barley,  oats.  rye.  and  wheat)  to  control 
cutworms.  Kansas  declared  a  crisis  on 


December  19. 1990.  and  subsequently 
began  applications  which  were 
completed  prior  to  May  15. 1991. 
(Andrea  Beard) 

9.  Maryland  Department  of 
Agriculture  for  the  use  of  cryolite  on 
potatoes  to  control  the  Colorado  potaij 
beetle;  May  31. 1991,  to  September  15. 
1991.  (Libby  Pemberton) 

10.  Michigan  Department  of 
Agriculture  for  the  use  of  cryolite  on 
potatoes  to  control  the  Colorado  potato 
beetle;  May  31, 1991,  to  September  30. 
1991.  (Libby  Pemberton) 

11.  Michigan  Department  of 
Agriculture  for  the  use  of  triadimefon  on 
asparagus  to  control  asparagus  rust; 
May  15. 1991.  to  November  1. 1991. 
(Susan  Stanton) 

12.  Michigan  Department  of 
Agriculture  for  the  use  of  chlorothalonil 
on  asparagus  to  control  purple  spot 
disease;  May  10, 1991,  to  November  1. 
1991.  (Susan  Stanton) 

13.  Michigan  Department  of 
Agricultiu^  for  the  use  of  fosetyl- 
aluminum  (Aliette)  on  head  and  leaf 
lettuce  to  control  downy  mildew;  May 
10. 1991.  to  October  15, 1991.  (Susan 
Stanton) 

14.  Michigan  Department  of 
Agriculture  for  the  use  of  cypermethrin 
on  onions  to  control  thrips;  May  7, 1991, 
to  September  1, 1991.  (Andrea  Beard) 

15.  Michigan  Department  of 
Agriculture  for  the  use  of 
oxytetracycline  on  apples  to  control 
streptomycin-resistant  fireblight;  May  3, 
1991.  to  July  1, 1991.  Michigan  had 
initiated  a  crisis  exemption  for  this  use. 
(Susan  Stanton) 

16.  Minnesota  Department  of 
Agriculture  for  the  use  of  2.4-D  on  wild 
rice  to  control  common  water  plantain; 
April  8. 1991.  to  August  31. 1991.  (Jim 
Tompkins) 

17.  New  Hampshire  Department  of 
Agriculture  for  the  use  of  clomazone  on 
winter  squash  to  control  broadleaf 
weeds;  May  15. 1991,  to  July  31. 1991. 
(Libby  Pemberton) 

18.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
cryolite  on  potatoes  to  control  the 
Colorado  potato  beetle;  May  31, 1991,  to 
October  31, 1991.  New  Jersey  had 
initiated  a  crisis  exemption  for  this  use. 
(Libby  Pemberton) 

19.  New  Mexico  Department  of 
Agriculture  for  the  use  of  cypermethrin 
on  onions  to  control  thrips;  May  7, 1991, 
to  July  15. 1991.  (Andrea  Beard) 

20.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  cryolite  on  potatoes  to  control  the 
Colorado  potato  beetle;  May  31. 1991,  to 
October  15. 1991.  (Libby  Pemberton) 
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21.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  vinclozolin  on  snap  beans  to  control 
gray  mold:  May  30, 1991.  to  October  31. 
1991.  (Libby  Pemberton) 

22.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  pendimethalin  on  dry  bulb  onions 
grown  on  organic  soils  to  control  weeds; 
May  15. 1991.  to  June  30. 1991.  (Jim 
Tompkins) 

23.  Ohio  Department  of  Agriculture  for 
the  use  of  pendimethalin  on  dry  bulb 
onions  grown  on  organic  soils  to  control 
weeds;  May  15. 1991.  to  September  30, 
1991.  (Jim  Tompkins) 

24.  Oregon  Department  of  Agriculture 
for  Ihe  use  of  cypermethrin  on  onions  to 
control  thrips;  May  7. 1991.  to  August  15, 
1991.  (Andrea  Beard) 

25.  Oregon  Department  of  Agriculture 
for  the  use  of  sethoxydim  on  mint  to 
control  green  foxtail,  quackgrass.  and 
wild  oats;  May  7. 1991,  to  July  15. 1991. 
(Susan  Stanton) 

26.  Oregon  Department  of  Agriculture 
for  the  use  of  vinclozolin  on  snap  beans 
to  control  gray  and  white  mold;  May  30, 
1991,  to  September  30. 1991.  (Libby 
Pemberton) 

27.  Oregon  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  hops  to 
control  hop  aphids;  May  15. 1991.  to 
September  15, 1991.  (Jim  Tompkins) 

28.  Oregon  Department  of  Agriculture 
for  the  use  of  glyphosate  on  wheat  to 
control  common  rye;  May  28. 1991,  to 
June  30, 1991.  (Susan  Stanton) 

29.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  cryolite  on 
potatoes  to  control  the  Colorado  potato 
beetle;  May  31. 1991.  to  October  31. 1991. 
(Libby  Pemberton) 

30.  Rhode  Island  Department  of 
Environmental  Management  for  the  use 
of  cryolite  on  potatoes  to  control  the 
Colorado  potato  beetle;  May  31. 1991.  to 
September  15. 1991.  (Libby  Pemberton) 

31.  South  Carolina  Division  of 
Regulatory  and  Public  Service  Programs 
for  the  use  of  acephate  on  fresh  market 
tomatoes  to  control  stinkbugs;  May  3, 
1991.  to  December  1. 1991.  South 
Carolina  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

32.  Virginia  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
cryolite  on  potatoes  to  control  the 
Colorado  potato  beetle;  May  31. 1991,  to 
August  1, 1992.  (Libby  Pemberton) 

33.  Virginia  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
clomazone  on  sweet  potatoes, 
cucumbers,  snap  beans,  and  squash  to 
control  annual  broadleaf  weeds;  May  8. 
1991,  to  September  30. 1991.  (Libby 
Pemberton) 

34.  Washington  Department  of 
Agriculture  for  the  use  of  vinclczolin  on 


snap  beans  to  control  gray  and  white 
mold;  May  30. 1991.  to  September  15, 
1991.  (Libby  Pemberton) 

35.  Washington  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
mint  to  control  green  foxtail, 
quackgrass,  and  Bermuda  grass;  May  7, 
1991,  to  July  15, 1991.  (Susan  Stanton) 

36.  Washington  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
hops  to  control  hop  aphids;  May  15, 
1991,  to  September  15, 1991.  (Jim 
Tompkins) 

37.  Washington  Department  of 
Agriculture  for  the  use  of  glyphosate  on 
wheat  to  control  common  rye;  May  28, 
1991,  to  August  1, 1991.  (Susan  Stanton) 

38.  Wisconsin  Department  of 
Agriculture  for  the  use  of  vinclozolin  on 
snap  beans  to  control  white  mold;  May 
30. 1991.  to  October  31. 1991.  (Libby 
Pemberton) 

39.  Wisconsin  Department  of 
Agriculture.  Trade,  and  Consumer 
Protection  for  the  use  of  cypermethrin 
on  onions  to  control  thrips;  May  7, 1991. 
to  August  31. 1991.  (Andrea  Beard) 

40.  Wisconsin  Department  of 
Agriculture.  Trade,  and  Consumer 
Protection  for  the  use  of  clomazone  on 
cabbage  to  control  velvetleaf;  May  15, 
1991,  to  December  31. 1991.  (Libby 
Pemberton) 

41.  Wisconsin  Department  of 
Agriculture.  Trade,  and  Consumer 
Protection  for  the  use  of  sethoxydim  on 
mint  to  control  green,  yellow,  and  giant 
foxtail;  crabgrass;  bamyardgrass;  and 
quackgrass;  May  23. 1991,  to  July  15, 
1991.  (Susan  Stanton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Alabama  Department  of  Agriculture 
and  Industries  on  May  22, 1991,  for  the 
use  of  clomazone  on  sweet  potatoes  to 
control  broadleaf  weeds.  This  program 
has  ended.  (Libby  Pemberton) 

2.  Arkansas  State  Plant  Board  on  May 
10, 1991,  for  the  use  of  bromoxynil  on 
rice  to  control  hemp  sesbania, 
momingglory,  smartweed,  and 
cocklebur.  This  program  will  last  until 
August  30. 1991.  (Jim  Tompkins) 

3.  Arkansas  Office  of  the  Governor  on 
May  3, 1991,  for  the  use  of  clomazone  on 
cotton  to  control  velvetleaf.  This 
program  has  ended.  (Libby  Pemberton) 

4.  California  Department  of  Food  and 
Agriculture  on  May  14, 1991.  for  the  use 
of  cyfluthrin  on  oranges  to  control  citrus 
thrips.  This  program  has  ended.  (Libby 
Pemberton) 

5.  California  Department  of  Food  and 
Agriculture  on  April  18. 1991.  for  the  use 
of  chlorpyrifos  on  wheat  to  control 
Russian  wheat  aphids.  This  program  has 
ended.  (Andrea  Beard) 

6.  Delaware  Department  of 
Agriculture  on  May  23, 1991.  for  the  use 


of  cryolite  on  potatoes  to  control  the 
Colorado  potato  beetle.  This  crisis  was 
revoked.  (Libby  Pemberton) 

7.  Florida  Department  of  Agriculture 
and  Consumer  Services  on  April  5. 1991. 
for  the  use  of  ferbam  on  mangoes  to 
control  anthracnose.  This  program  has 
ended.  (Susan  Stanton) 

8.  Florida  Department  of  Agriculture 
and  Consumer  Services  on  May  24. 1991, 
for  the  use  of  iprodione  on  tobacco  to 
control  target  spot.  This  program  has 
ended.  (Susan  Stanton) 

9.  Georgia  Department  of  Agriculture 
on  May  30, 1991.  for  the  use  of 
permethrin  on  southern  peas  to  control 
cowpea  curculio.  This  program  is 
expected  to  last  until  October  31. 1991. 
(Andrea  Beard) 

10.  Illinois  Department  of  Agriculture 
on  May  29. 1991,  for  the  use  of 
nicosulfuron  on  field  com  to  control 
foxtail.  This  program  has  ended.  (Jim 
Tompkins) 

11.  Louisiana  Department  of 
Agriculture  on  May  13. 1991.  for  the  use 
of  bromoxynil  on  rice  to  control 
smartweed.  hemp  sesbania,  Texas 
weed,  and  momingglory.  This  program 
will  last  until  August  30, 1991.  (Jim 
Tompkins) 

12.  Louisiana  Department  of 
Agriculture  and  Forestry  on  May  13. 
1991,  for  the  use  of  triclopyr  on  rice  to 
control  alligatorweed,  palmleaf, 
momingglory,  and  jointvetch.  This 
program  is  expected  to  last  until  August 
30, 1991.  (Jim  Tompkins) 

13.  Louisiana  Department  of 
Agriculture  and  Forestry  on  May  24, 
1991,  for  the  use  of  sodium  chlorate  as  a 
desiccant  on  wheat.  This  program  has 
ended.  (Susan  Stanton) 

14.  Minnesota  Department  of 
Agriculture  on  May  29. 1991.  for  the  use 
of  nicosulfuron  on  field  corn  to  control 
annual  and  perennial  grasses.  This 
program  has  ended.  (Jim  Tompkins) 

15.  Mississippi  Department  of 
Agriculture  on  May  13. 1991.  for  the  use 
of  bromoxynil  on  rice  to  control 
broadleaf  weeds.  This  program  is 
expected  to  last  until  August  30. 1991. 
(Jim  Tompkins) 

16.  Mississippi  Department  of 
Agriculture  on  May  28, 1991,  for  the  use 
of  triclopyr  on  rice  to  control 
alligatorweed,  palmleaf.  and 
momingglory.  This  program  is  expected 
to  last  until  August  30. 1991.  (Jim 
Tompkins) 

17.  Mississippi  Department  of 
Agriculture  on  May  29. 1991,  for  the  use 
of  sodium  chlorate  as  a  desiccant  on 
wheat.  This  program  has  ended.  (Susan 
Stanton) 

18.  Missouri  Department  of 
Agriculture  on  May  30, 1991,  for  the  use 
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of  nicosulfuron  and  primisulfuron  on 
field  corn  to  control  annual  and 
perennial  grasses.  This  program  has 
ended.  (Jim  Tompkins) 

19.  Montana  I)epartment  of 
Agriculture  on  April  4. 1991,  for  the  use 
of  esfenvalerate  on  wheat,  barley,  and 
oats  to  control  pale  western  and  army 
cutworms.  This  program  has  ended. 
(Andrea  Beard) 

20.  Nebraska  Department  of 
Agriculture  on  May  31. 1991.  for  the  use 
of  nicosulfuron  and  primisulfuron  on 
field  com  to  control  grasses.  This 
program  has  ended.  ()im  Tompkins) 

21.  New  Jersey  Department  of 
Environmental  Protection  on  May  28. 
1991.  for  the  use  of  cryohte  on  potatoes 
to  control  the  Colorado  potato  beeUe. 
This  crisis  was  revoked.  (Libby 
Pemberton) 

22.  New  Mexico  Department  of 
Agriculture  on  April  9. 1991,  for  the  use 
of  chlorpyrifos  on  barley,  oats,  and 
wheat  to  control  Russian  wheat  aphid. 
This  program  has  ended.  (Andrea  Beard) 

23.  North  Carolina  Department  of 
Agriculture  on  April  24, 1991,  for  the  use 
of  iprodione  on  tobacco  to  control  target 
spot.  This  program  has  ended.  (Susan 
Stanton) 

24.  Pennsylvania  Department  of 
Agriculture  on  May  31, 1991.  for  the  use 
of  cryolite  on  potatoes  to  control  the 
Colorado  potato  beetle.  This  crisis  was 
revoked.  (Libby  Pemberton) 

25.  South  Dakota  Department  of 
Agriculture  on  April  22, 1991,  for  the  use 
of  chlorpyrifos  on  wheat  to  control  pale 
western  and  army  cutworms.  This 
program  is  expected  to  last  until 
December  15. 1991.  (Andrea  Beard) 

26.  Texas  Department  of  Agriculture 
on  April  19. 1991,  for  the  use  of 
chlorpyrifos  on  wheat  to  control  Russian 
wheat  aphid.  This  program  has  ended. 
(Andrea  Beard) 

27.  Texas  Department  of  Agriculture 
on  May  15, 1991,  for  the  use  of  sodium 
chlorate  as  a  desiccant  on  wheat.  This 
program  has  ended.  (Susan  Stanton) 

28.  Texas  Department  of  Agriculture 
on  May  22. 1991.  for  the  use  of  triclopyr 
on  rice  to  control  alligatorweed  and 
Texas  weed.  This  program  is  expected 
to  last  until  August  30, 1991.  (Jim 
Tompkins) 

29.  Texas  Department  of  Agriculture 
on  May  22, 1991.  for  the  use  of 
permethrin  on  rice  to  control  army 
worms.  This  program  is  expected  to  last 
until  September  1, 1991.  (Andrea  Beard) 

30.  Wisconsin  Department  of 
Agriculture  on  May  31. 1991.  for  the  use 
of  nicosulfuron  on  field  com  to  control 
grasses,  lliis  program  has  ended.  (Jim 
Tompkins) 

31.  Wyoming  Department  of 
Agriculture  on  April  3a  1991.  for  the  uso 


of  chlorpsmfos  on  wheat  to  control 
Russian  wheat  aphids.  This  program  is 
expected  to  last  until  December  1. 1991. 
(Andrea  Beard) 

Authority:  7  U.S.C.  136. 

Dated:  September  12. 1991. 

Douglas  D.  CampI, 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  91-23711  Filed  10-1-91:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Board  of  Trustees  of  the  Galveston 
Wharves  et  al,;  Agreenient(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010901-002. 

Title:  Board  of  Trustees  of  the 
Galveston  Wharves  and  Del  Monte 
Fresh  Fruit  Co.  Terminal  Agreement. 

Parties:  Board  of  Tmstees  of  the 
Galveston  Wharves  Del  Monte  Fresh 
Fmit  Company. 

Synopsis:  The  amendment  modifies 
Clause  2  B  of  the  Agreement  to  provide 
that  wharfage  will  be  assessed  on  the 
gross  weight  of  cargo  or  on  the  total 
weight  of  an  empty  container. 

Dated:  September  27, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  PoUdng. 
Secretary. 
[FR  Doc.  91-23730  FUed  10-1-91: 8:45  am) 
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Agreement(s)  FUed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 


Maritime  Commission.  1100  L  Street, 
NW„  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011347. 

Title:  Agreement  for  Settlement  and 
Release  of  Claims  Relating  to  the  U.S. 
Atlantic  Coast/Brazil  Pooling 
Agreement  1987  to  1990  Brazil/U.S. 
Atlantic  Coast  Pooling  Agreement  1987 
to  1990. 

Parties:  Companhia  de  Navegacao 
Lloyd  Brasileiro.  Companhia  de 
Navegacao  Maritima  Netumar, 
American  Transport  Lines,  Inc.. 
Hamburg-Sudamericanische 
Dampfschifffahrt-Cesellschaft  Eggert  & 
Amsinck  (Columbus  Line),  United  States 
Lines  (S.A.)  Inc.,  Van  Nievelt  Goudriian 
&  Co.  B.V.  (Hopal  Line). 

Synopsis:  The  proposed  Agreement 
would  settle  disputes  among  the  parties 
over  revenue  pool  accounting  payments 
for  the  years  1987-1990  under  pooling 
Agreement  No.  212-010027  (the  Brazil/ 
U.S.  Atlantic  Coast  Agreement)  and 
pooling  Agreement  No.  21^-009847  (the 
U.S.  Atlantic  Coast/Brazil  Agreement). 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  203-011348. 

Title:  Agreement  for  Settlement  and 
Release  of  Claims  Re  Ivaran  Line- 
Brazil/U.S.  Adantic  Coast  Pooling 
Agreement  1987, 1988  and  1989. 

Parties:  A/S  Ivarans  Rederi. 
Companhia  de  Navegacao  Lloyd 
Brasileiro.  Companhia  de  Navegacao 
Maritima  Netumar.  Empresa  Lineas 
Maritimas  Argentinas.  A.  Bottacchi  S.A. 
de  Navegacion  C.F.I.I..  American 
Transport  Lines,  Inc.,  United  States 
Lines  (S.A.)  Inc..  Van  Nievelt  Goudriaan 
&  Co.  B.V. 

Synopsis:  The  proposed  Agreement 
would  settle  disputes  pertaining  to  the 
revenue  pool  accounting  of  amounts 
payable  by  A/S  Ivarans  Rederi  under 
Agreement  No.  212-010027.  as  amended, 
for  the  pool  years  1987-1989.  The  parties 
have  requested  a  shortened  review 
period. 

i45ree/ne/J/ Ato..- 224-200565. 

Title:  Port  Everglades  Marine 
Terminal  Operating  Co.,  Inc. 
("PEMTOC")  Marine  Terminal 
Agreement. 
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Parties:  Eller  &  Company,  Inc.. 
Harrington  &  Company,  Inc.,  S.E.L. 
Maduro  (Florida),  Inc..  Strachan 
Shipping  Company. 

Synopsis:  The  Agreement,  filed 
September  10, 1991,  permits  the  parties 
to  (1)  discuss  and  agree  on  how 
PEMTOC  is  to  be  organized  to  carry  on 
activities  as  a  marine  terminal  operating 
company;  (2).  negotiate  with  the  Port 
Everglades  Authority  to  secure  a 
terminal;  and  (3)  rationalize  the  various 
terminal  and  freight  handling  activities 
now  being  performed  individually  be 
each  of  the  parties. 

Agreement  No.:  224-200572. 

Title:  South  Carolina  State  Ports 
Authority  and  Neptune  Orient  Line 
Terminal  Management  Agreement. 

Parties:  South  Carolina  State  Ports 
Authority  ("Authority")  Neptune  Orient 
Line  { "NOL"). 

Synopsis:  The  agreement  provides  for 
Authority  to  manage  NOL's  container 
operations  at  the  Authority's  Wando 
Terminal.  Authority  will  charge  a 
management  fee  on  a  per  container 
basis.  NOL  guarantees  a  certain 
minimum  container  throughout 
beginning  with  the  third  contract  year. 
The  Agreement's  term  is  15  years. 

Dated:  September  26, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C  Polking, 
Secretary.        I 
|FR  Doc.  91-23843  Filed  10-1-91:  8:45  am] 

WLUNO  CODE  673IH)1-M 


Security  for  the  Protection  of  the 
Public  Indennnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended:  Holland  America  Line- 
Westours  Inc.,  Wind  Surf  Limited  and 
HAL  Antillen  N.V..  300  Elliott  Avenue 
West,  Seattle,  WA  98119;  Vessel: 
Slatendam. 

Dated:  September  26. 1991. 
Joseph  C.  Polking, 
Secretary. 
|FR  Doc.  91-23669  Filed  10-1-91;  8:45  amj 

BILUNO  CODE  $790-01-11 


(Docket  No.  91-351 

Revenue  Protection  Services,  as 
Agent  for  BottacchI  Une  v.  Krona 
Chemical,  Inc.;  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Revenue  Protection  Services,  as 
agent  for  Bottacchi  Line 
("Complainant")  against  Krona 
Chemical,  Inc.  ("Respondent")  was 
served  September  25, 1991.  Complainant 
alleges  that  Respondent  engaged  in 
violations  of  section  10(a)(1)  of  the 
Shipping  Act  of  1984,  46  U.S.C. 
1709(a)(1),  by  failing  and  refusing  to  pay 
ocean  freight  and  other  charges  lawfully 
assessed  pursuant  to  Complainant's 
applicable  tariffs  or  service  contracts  for 
a  shipment  of  synthetic  resin  from  New 
Orleans.  Louisiana  to  Santo  Domingo. 
Dominican  Republic  in  September  1989. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61.  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  September 

25. 1992,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  January 

23. 1993. 
Joseph  C.  Polking. 
Secretary. 

[FR  Doc.  91-23642  Filed  10-1-91:  8:45  am) 

BILUNO  CODE  6730-01-11 


FEDERAL  RESERVE  SYSTEM 

John  C.  Clark,  et  al.;  Change  In  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 


The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  18, 1991. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  John  C.  Clark,  Sharon.  Tennessee; 
Frances  S.  Clark,  Sharon,  Tennessee; 
William  E.  Liggett,  Greenfield, 
Tennessee;  James  E.  Porter,  Greenfield. 
Tennessee:  jack  H.  Porter,  Greenfield. 
Tennessee;  R.  D.  Robinson.  Sharon. 
Tennessee;  Robinson  &  Belew  Partners, 
Sharon.  Tennessee;  R.  Van  Swaim. 
Martin,  Tennessee:  Michael  G.  Swaim. 
Martin,  Tennessee;  Medicare  Rentals  & 
Service,  Inc..  Martin.  Tennessee;  and 
Pharmaceutical  Services,  Inc.,  Martin. 
Tennessee;  to  acquire  an  additional 
67.54  percent  of  the  voting  shares  of 
Sharon  Bancshares,  Inc.,  Sharon. 
Tennessee,  for  a  total  of  75.60  percent, 
and  thereby  indirectly  acquire  City  State 
Bank,  Martin.  Tennessee,  and  The  Bank 
of  Sharon.  Sharon.  Tennessee. 

2.  Hugh  S.  Potts,  Jr.,  Kosciusko, 
Mississippi;  to  acquire  up  to  an 
additional  4,000  shares  of  First  M  &  F 
Corporation,  Kosciusko,  Mississippi,  for 
a  total  of  11.02  percent,  and  thereby 
indirectly  acquire  Merchants  and 
Farmers  Bank,  Kosciusko,  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Septebmer  28, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-23670  Filed  10-1-91;  8:45  amJ 

BILUNO  CODE  e21041-P 


First  Evergreen  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  apphcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  l&42(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
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processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  vievit  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
23, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  First  Evergreen  Corporation. 
Evergreen  Park,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Oak 
Lawn  Trust  and  Savings  Bank.  Oak 
Lawn,  Illinois. 

B.  Federal  Reserve  Bank  of  Dallas  (W, 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Flatonia  Bancshares,  Inc.,  Flatonia, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Flatonia  Bancshares- 
Delaware.  Inc.,  Wilmington,  Delaware, 
and  thereby  indirectly  acquire  Flatonia 
State  Bank,  Flatonia.  Texas. 

2.  Flatonia  Bancshares  -  Delaware, 
Inc.,  Wilmington,  Delaware;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Flatonia 
State  Bank,  Flatonia,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  28, 1991. 
lennifer  ].  lohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-23871  Filed  10-1-91;  8:45  am] 

nUJNQ  C00Ct3KH>t-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

AdvisofY  Comnnittee  Meeting  tn 
Octot>er 

agency:  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 
action:  Correction  of  meeting  notice. 

summary:  The  public  notice  given  in  the 
Federal  Register  on  September  9, 1991, 
Volume  56,  No.  174  on  page  45990  listed 
the  meeting  location  as  The  River  Inn, 
924  25th  Street,  NW.,  Washington.  DC 
20037.  The  meeting  location  has  been 
changed  to:  One  Washington  Circle 


Hotel.  One  Washington  Circle.  NW.. 
Washington,  DC  20037. 

All  other  meeting  information  is 
correct. 

Dated:  September  28, 1991.  ■ 
Peggy  W.  Cockrill, 

Committee  Management  Officer,  Alcohol, 
Drug  A  buse,  and  Mental  Health 
Administration. 
(PR  Doc.  91-23676  Filed  10-1-91;  8>45  am] 

BiLUNO  COOC  41SO-2»-M 

Food  and  Drug  Administration 
[Docket  Na  91N-0332] 

CADCO,  lnc4  Withdrawal  of  Approval 
of  NADA 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


amending  21  CFR  558.325  by  removing 
and  reserving  paragraph  (a)(4)  to  reflect 
the  withdrawal  of  approval. 

Dated:  September  23, 1991. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  91-23677  Filed  10-1-91;  8:45  ami 

BIUWO  CODE  4iaO-01-M 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Cadco,  Inc. 
The  NADA  provides  for  the  manufacture 
of  Type  B  medicated  feed  containing 
lincomycin.  The  firm  requested  the 
withdrawal  of  approval  In  a  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  amending  the 
animal  drug  regulations  by  removing  the 
portion  of  the  regulation  that  reflects 
approval  of  the  NADA. 
EFFECTIVE  DATE:  October  15. 1991. 
FOR  FURTHER  INFORMATKMI  CONTACT: 
Mohammad  L  Sharar.  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-295- 
8749. 

SUPPLEMENTARY  INFORMATION:  Cadco, 
Inc.,  P.O.  Box  3599, 10100  Douglass  Ave., 
Des  Moines.  lA  50322,  is  the  sponsor  of 
NADA  132-658.  which  provides  for  the 
manufactme  of  a  Type  B  medicated  feed 
containing  lincomycin.  The  firm 
requested  the  withdrawal  of  approval  of 
the  NADA  because  an  NADA  is  no 
longer  required  to  manufacture  or 
distribute  the  Type  B  medicated  feed. 
(See  51  FR  7382.  March  3. 1988.  and  55 
FR  23423.  June  8, 1990). 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  132-658  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  October  15, 
1991. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA  is 


Advisory  Committee  Meeting; 
Cancellation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  canceling  the 
meeting  of  the  Ophthalmic  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee  scheduled  for  October  4. 
1991.  The  meeting  was  announced  by 
notice  in  the  Federal  Register  of 
September  19, 1991  (56  FR  47479). 
FOR  FURTHER  INFORMATION  CONTACT 
Daniel  W.C.  Brown,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  1390 
Piccard  Dr..  Rockville,  MD  20850,  301- 
427-1080. 

Dated:  September  26, 1991. 
Alan  L  Hoeting, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  91-23680  Filed  10-l-«;  8:45  am) 

BiLUNO  COOE  4160-01-11 

Investigational  New  Drugs;  Procedure 
to  Monitor  Clinical  Hold  Process; 
Meeting  of  Review  Committee  and 
Request  for  Submissions 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration's  (FDA's)  Center  for 
Drug  Evaluation  and  Research  (CDER)  is 
announcing:  (1)  The  implementation  of 
an  experimental  procedure  for 
continuing  review  of  its  clinical  holds  on 
investigational  new  drug  trials  and  (2) 
the  November  1991  meeting  of  the 
committee  to  review  selected  clinical 
holds.  FDA  is  asking  interested  drug 
companies  to  submit  the  name  and 
number  of  any  investigational  new  dru}, 
application  (IND)  that  was  on  clinical 
hold  during  fiscal  year  1991  that  the  drug 
company  wants  the  committee  to 
review.  FDA  imposes  clinical  holds  on 
drug  studies  when  it  believes  it 
necessary  to  protect  the  welfare  of 
clinical  subjects.  Although  the  clinical 
hold  process  is  delegated  to  the 
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reviewing  Divisions  within  CDER,  the 
Center  has  concluded  that  the  process, 
as  delegated,  deserves  continuing 
assessment.  Therefore,  COER  has 
established  a  special  standing 
committee  that  will  sample  clinical 
holds  and  subject  them  to  review.  The 
experimental  procedure  will  be 
implemented  for  1  year. 
DATES:  The  meeting  will  be  held  in 
November.  Drug  companies  may  submit 
review  requests  for  the  November 
meeting  before  October  15, 1991. 
ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  B.  Pedersen,  FDA 
ombudsman,  Office  of  the  Commissioner 
(HF-7),  Food  and  Drug  Administration, 
rm.  14-84.  5600  Fishers  Lane.  Rockville. 
MD  20857,  301-443-1306. 
FOR  FURTHIR  INFORMATION  CONTACT 
Deborah  Wolf,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857,  301- 
295-8046. 

SUPPLEMENTARY  INFORMATION:  FDA 
regulations  at  21  CFR  part  312  provide 
procedures  that  govern  the  use  of 
investigational  new  drugs  in  human 
subjects.  These  regulations  require  that 
the  sponsor  of  a  clinical  investigation 
submit  an  IND  to  FDA  outlining  the 
proposed  use  of  the  investigational  drug. 
The  IND  must  contain  the  study 
protocol,  a  summary  of  himian  and 
animal  experience  with  the  drug,  and 
information  about  the  drug's  chemistry 
and  pharmacology.  FDA  reviews  an  IND 
to  ensure  the  safety  and  rights  of 
subjects  and  to  ensure  that  the  quality  of 
any  scientific  evaluation  of  drugs  is 
adequate  to  permit  an  evaluation  of  the 
drug's  efficacy  and  safety.  An 
investigational  new  drug  for  which  an 
IND  is  in  effect  is  exempt  from  the 
premarketing  approval  requirements 
that  are  otherwise  applicable  and  may 
be  shipped  lawfully  for  the  purpose  of 
conducting  clinical  investigations  of  that 
drug. 

If  FDA  determines  that  a  proposed  or 
onoing  study  may  pose  significant  risks 
for  human  subjects  or,  for  Phase  2  or  3 
studies,  is  atherwise  seriously  deBcient 
it  may  impose  a  clinical  hold  on  the 
study.  The  clinical  hold  is  FDA's 
primary  mechanism  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  trials.  A 
clinical  hold  is  an  order  that  FDA  issues 
to  a  sponsor  to  delay  a  proposed 
investigation  or  to  suspend  an  ongoing 
investigation.  The  clinical  hold  may  be 
placed  on  one  or  more  of  the 
investigations  covered  by  an  IND.  When 
a  proposed  study  is  placed  on  clinical 
hold,  subjects  may  not  be  given  the 
investigational  drug  as  part  of  that 


study.  When  an  ongoing  study  is  placed 
on  clinical  bold,  no  new  subjects  may  be 
recruited  to  the  study  and  placed  on  the 
investigational  drug,  and  patients 
already  in  the  study  should  stop 
receiving  therapy  involving  the 
investigational  drug  unless  FDA 
specifically  permits  it. 

FDA  regulations  at  21  CFR  312.42 
describe  the  grounds  for  the  imposition 
of  a  clinical  hold.  FDA  may  impose  a 
clinical  hold  on  a  proposed  or  ongoing 
Phase  1  study  when  it  Hnds  that  human 
subjects  would  be  exposed  to 
unreasonable  and  significant  risk  of 
illness  or  injury,  the  clinical 
investigators  named  in  the  IND  are  not 
qualified  to  conduct  the  investigation 
described  in  the  IND,  the  information 
provided  by  the  sponsor  in  the 
investigator  brochure  is  misleading, 
incorrect,  or  materially  incomplete,  or 
the  IND  does  not  contain  su^icient 
information  to  assess  the  risks  to  human 
subjects  of  the  proposed  studies. 

FDA  may  impose  a  hold  on  a 
proposed  or  ongoing  Phase  2  or  3  study 
if  it  finds  that  any  of  the  conditions 
listed  above  apply  or  the  protocol 
provided  for  the  investigation  is 
deficient  in  design  to.meet  its  stated 
objectives.  Additional  grounds  are 
provided  in  21  CFR  312.42(b){3)  for  the 
imposition  of  clinical  holds  on  treatment 
IND's. 

The  regulations  require  that  FDA 
follow  regular  procedures  in  its 
decisions  to  impose,  and  the  imposition 
of,  clinical  holds.  When  FDA  concludes 
that  there  is  a  deficiency  in  a  proposed 
or  ongoing  clinical  trial  which  may  be 
grounds  for  the  imposition  of  a  hold 
order,  FDA  will  attempt  to  resolve  the 
matter  through  informal  discussions 
with  the  sponsor.  If  that  attempt  is 
unsuccessful,  the  agency  may  order  a 
clinical  hold.  In  CDER,  a  clinical  hold  is 
ordered  by  or  on  behalf  of  the  director 
of  the  Division  that  is  responsible  for 
review  of  the  IND.  The  regulations 
require  that  the  order  identify  the 
studies  under  the  IND  to  which  the  hold 
applies  and  explain  the  basis  for  the 
action.  The  hold  order  may  be  made  by 
telephone  or  other  means  of  rapid 
communication,  or  in  writing.  Within  30 
days  of  the  imposition  of  the  clinical 
hold,  the  Division  director  is  required  to 
provide  the  sponsor  with  a  written 
explanation  of  the  basis  for  the  hold 
Any  sponsor  who  has  not  received  a 
written  explanation  within  30  days 
should  notify  the  Ehvision  and  request 
that  it  be  issued.  In  addition  to  providing 
a  statement  of  reasons,  this  ensures  that 
the  hold  is  recorded  in  CDER's 
management  information  system. 

The  clinical  hold  order  will  specify 
whether  the  sponsor  may  resume  the 


affected  investigation  without  prior 
notification  by  FDA  once  the  deficiency 
has  been  corrected.  If  the  order  does  not 
permit  this  resumption,  an  investigation 
may  resume  only  after  the  Division 
director  or  his  or  her  designee  has 
notified  the  sponsor  that  the 
investigation  may  proceed.  Resumption 
may  be  authorized  by  telephone  or  other 
means  of  rapid  communication.  If  all 
investigations  covered  by  an  IND 
remain  on  clinical  hold  for  1  year  or 
longer,  FDA  may  place  the  IND  on 
inactive  status. 

FDA  regulations  at  21  CFR  312.48 
provide  dispute  resolution  mechanisms 
through  which  sponsors  may  appeal 
clinical  hold  orders.  The  regulations 
encourage  the  sponsor  to  attempt  to 
resolve  disputes  directly  with  the  review 
staff  responsible  for  the  review  of  the 
IND.  If  necessary,  a  sponsor  may 
request  a  meeting  with  the  review  staff 
and  management  to  discuss  the  hold.  In 
addition,  applicants  may  suggest  that 
FDA  seek  the  advice  of  outside  experts, 
in  which  case  FDA  may  hold  a  meeting 
and  invite  one  or  more  members  of  its 
advisory  commitees  or  other 
consultants.  For  major  scientific  and 
medical  disputes  that  are  not  resolved 
within  these  informal  meetings.  FDA 
may  refer  the  matter  to  one  of  its 
standing  advisory  committees  for 
consideration.  Most  recently,  the 
position  of  FDA  ombudsman  was 
established  to  receive  and  address 
unresolved  administrative  issues  and 
complaints  from  outside  the  agency, 
including  those  pertaining  to  chnical 
holds. 

Over  the  years,  concerns  about  the 
clinical  hold  process  have  been 
expressed  by  investigational  drug 
sponsors  whose  investigations  have 
been  suspended  or  delayed.  While  it  is 
recognized  that  many  holds  are 
appropriate,  some  drug  sponsors  have 
suggested  that  there  was  too  little 
opportunity  for  discussion  and  that  there 
were  often  delays  in  communicating 
reasons  for  the  holds  and  in  taking  steps 
to  remove  holds  in  response  to 
additional  data  and  information.  It  has 
been  said  that  FDA  does  not  always 
adhere  to  its  own  regulations  in 
imposing  the  clinical  holds,  e.g.,  by 
failing  in  some  cases  to  confirm  in 
writing  the  clinical  holds  it  orders,  and 
by  allowing  individuals  below  the 
Division  director  level  to  impose  holds. 
It  has  also  been  said  that  the  dispute 
resolution  mechanisms  do  not  work  well 
because  sponsors  do  not  wish  to  anger 
Division  staff  by  appearing  to  question 
their  judgment.  The  IND  review  process 
is  delegated  to  the  Division  directors  in 
CDER  and.  for  practical  purposes,  must 
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remain  so.  The  IND  process  requires 
frequent  and  timely  interaction  between 
FDA  and  IND  sponsors:  the  imposition 
of  additional  levels  of  routine  review 
would  significantly  reduce  the  efficiency 
of  the  process.  Nonetheless,  there  is  an 
interest  in  examining  CDER's  IND 
review  process  and  assuring 
consistency,  scientific  rigor,  timeliness, 
and  adherence  to  required  procedures. 

Recently.  CDER  completed  a  Center- 
wide  review  of  clinical  holds  recorded 
in  its  management  information  system. 
While  some  differences  among  Divisions 
in  practice  and  procedures  were 
discerned,  it  appeared  that  the 
procedures  specified  in  the  regulations 
were,  in  general,  being  followed  and 
that  holds  were,  with  some  exceptions, 
scientifically  supportable.  To  provide 
continuing  examination  of  the  scientific 
and  procedural  quality  of  imposed 
clinical  holds.  CDER  is  adopting  a  new 
procedure  for  the  periodic  review  of  a 
sample  of  existing  clinical  holds.  The 
procedure  will,  in  addition,  afford  an 
opportunity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
pending  hold  to  have  that  hold 
considered  "anonymously." 

A  committee  has  been  established  in 
CDER  to  periodically  review  selected 
clinical  holds.  The  committee  consists  of 
the  following  officials:  Deputy  Director. 
CDER;  Deputy  Director.  Scientific  and 
Medical  Affairs,  CDER:  Director.  Office 
of  Drug  Evaluation  I.  CDER:  Director. 
Office  of  Drug  Evaluation  II,  CDER: 
Director,  Office  of  Generic  Drugs,  CDER: 
FDA  ombudsman:  and  Deputy  Director. 
Center  for  Biologies  Evaluation  and 
Research.  The  committee  will  conduct 
quarterly  meetings  to  review  a  limited 
number  of  IND's  placed  on  clinical  hold 
during  the  previous  quarter  and  clinical 
holds  that  are  more  than  60  days  old. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  holds  proposed 
for  review  by  drug  sponsors.  In  general, 
a  drug  sponsor  should  request  review 
when  it  disagrees  with  the  agency's 
scientific  conclusions. 

Sponsors  should  transmit  IND's 
proposed  for  committee  review  to  FDA's 
ombudsman,  who  will  be  responsible  for 
compiling  the  list  of  IND's  to  be 
reviewed.  Problems  of  a  purely 
procedural  natural  should  also  be 
referred  to  the  ombudsman,  but  those 
problems  will  ordinarily  be  considered 
separately  by  the  ombudsman.  They 
will,  however,  be  referred  to  the 
committee  if  the  ombudsman  considers 
it  necessary. 

The  committee  (with  the  exception  of 
the  ombudsman)  will  be  "blind"  as  to 
which  of  the  holds  to  be  reviewed  were 
randomly  chosen  and  which  were 


submitted  by  sponsors.  The  committee 
will  evaluate  the  selected  clinical  holds 
for  scientific  content  and  consistency 
with  agency  regulations  and  CDER 
policy.  Because  the  deliberations  of  the 
committee  will  by  their  very  nature  deal 
with  confidential  commercial 
information,  all  meetings  will  be  closed 
to  the  public. 

The  evaluations  of  the  committee  will 
be  reported  in  the  minutes  of  the 
meeting.  Although  those  minutes  will 
not  be  publicly  available  because  they 
will  contain  privileged  commercial 
information,  summaries  of  the 
committees  deliberations,  with  all  such 
privileged  commercial  information 
omitted,  will  be  available  from  the 
ombudsman.  If,  following  the 
committee's  review,  the  status  of  a 
clinical  hold  changes,  sponsors  will  be 
notified  by  the  reviewing  Division. 

The  committee  will  hold  meetings  in 
November  1991  and  in  February,  May. 
and  August  1992.  The  committee  held  a 
pilot  meeting  on  August  7, 1991.  and 
considered  six  clinical  holds.  Notice  of 
future  meetings  will  be  announced  in  the 
Federal  Register  and  will  give  drug 
companies  approximately  1  month  to 
submit  requests  for  review  of  clinical 
holds  at  those  meetings. 

CDER  invites  drug  companies  to 
submit  to  the  FDA  ombudsman  the 
number  and  name  of  any  IND  that  is  on 
clinical  hold  that  they  want  the 
committee  to  review  at  its  November 
meeting.  Submissions  should  be  made 
by  October  15, 1991,  to  Amanda  B. 
Pedersen,  FDA  ombudsman  (address 
above). 

Dated:  September  26. 1991. 
Alan  L.  Hoeting. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  91-23681  Filed  9-27-91: 11:59  am] 
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Health  Resources  and  Services 
Administration 

Final  Announcement  for  the 
Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  definitions,  program  requirements, 
review  criteria  and  funding  preference 
for  the  Disadvantaged  Health 
Professions  Faculty  Loan  Repayment 
Program  (FLRP).  The  FLRP  program  is 
under  the  authority  of  the  new  section 
761  of  the  Public  Health  Service  Act  (the 
Act),  as  added  by  the  Disadvantaged 
Minority  Health  Improvement  Act  of 
1990,  Public  Law  101-527. 


Approximately  $975,000  is  available  in  ■ 
FY  1991  for  competing  applications  for 
FLRP.  It  is  expected  that  30  awards 
averaging  $32,000  ($16,000  per  year  for 
two  years)  will  be  supported  with  these 
funds. 

The  program  announcement  published 
in  the  Federal  Register  on  August  7, 1991 
(FR  37559)  invited  public  comment  on 
the  proposed  definitions,  program 
requirements,  review  criteria  and 
funding  preference.  Comments  from  two 
professional  associations  were  received 
during  the  30-day  comment  period.  Two 
comments  related  to  the  proposed 
funding  preference.  No  comments  were 
made  on  the  proposed  definitions, 
program  requirements  or  review  criteria 
One  comment  addressed  a  statutory 
provision  for  which  public  comment  w.-^s 
not  requested. 

Two  comments  addressed  contract 
provisions.  These  comments,  and  the 
Department's  responses,  are  discussed 
under  the  Breach  of  Contract  section 
below.  A  copy  of  the  FLRP  contract 
between  the  individual  and  the 
Secretary  was  published  in  the  Federal 
Register  on  August  16, 1991  (56  FR 
40904).  An  amended  contract  reflecting 
public  comments  is  included  at  the  end 
of  this  announcement. 

In  addition,  the  Division  of 
Disadvantaged  Assistance,  which 
administers  this  program,  has  revised 
the  waiver  provision  for  FY  1991  to 
permit  schools  to  individually 
demonstrate  their  particular  current 
financial  circumstances. 

Purpose 

The  purpose  of  the  FLRP  is  to  attract 
and  retain  disadvantaged  health 
professions  faculty  members  for 
accredited  health  professions  schools. 
The  FLRP  is  directed  at  those 
individuals  available  to  serve 
immediately  or  within  a  short  time  as 
full-time  faculty  members. 

Eligible  Individuals 

Individuals  from  disadvantaged 
backgrounds  are  eligible  to  compete  for 
participation  in  the  FLRP  if  they: 

1.  Have  a  degree  in  medicine, 
osteopathic  medicine,  dentistry,  nursmg. 
pharmacy,  podiatric  medicine, 
optometry,  veterinary  medicine,  or 
public  health  or  from  a  school  that  offers 
a  graduate  program  in  clinical 
psychology:  or 

2.  Are  enrolled  in  an  approved 
graduate  training  program  in  one  of  the 
health  professions  listed  above;  or 

3.  Are  enrolled  as  a  full-time  student 
in  the  final  year  of  health  professions 
training,  leading  to  8  degree  from  an 
eligible  school. 
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Prior  to  submitting  an  application, 
eligible  individuals  must  sign  a  contract 
as  prescribed  by  the  Secretary,  setting 
forth  the  terms  and  conditions  of  the 
FLRP.  This  contract  requires  the 
individual  to  also  have  entered  into  a 
contract  with  an  eligible  school  to  serve 
as  a  full-time  member  of  the  faculty,  as 
determined  by  the  school,  for  not  less 
than  two  years,  whereby  the  school 
agrees  to  pay  a  sum  (in  addition  to 
faculty  salary)  equal  to  that  paid  by  the 
Secretary  towards  the  repayment  of  the 
applicant's  health  professions 
educational  loans. 

Eligible  Schools 

Eligible  health  professions  schools  arc 
accredited  public  or  nonprofit  private 
schools  of  medicine,  osteopathic 
medicine,  dentistry,  pharmacy,  pediatric 
medicine,  optomeU-y,  veterinary 
medicine,  public  health,  or  schools  that 
offer  a  graduate  program  in  clinical 
psychology  as  defined  in  section  701(4) 
of  the  Act,  and  which  are  located  in 
States  as  defined  in  section  701(11)  of 
the  Act,  and  which  are  accredited  as 
provided  in  section  701(5)  of  the  Act, 
and  schools  of  nursing  as  defined  in 
section  853  of  the  Act. 

Provisions  of  the  Loan  Repayment 
Program 

Section  761  authorizes  the  Secretary 
to  repay  up  to  $20,000  of  the  principal 
and  interest  of  a  participant's 
educational  loans,  but  not  to  exceed  50 
percent  of  the  amounts  due  on  such 
loans  for  such  year  for  each  year  of 
eligible  faculty  service. 

The  school  is  required,  for  each  such 
year,  to  make  payments  of  principal  and 
interest  due,  in  an  amount  equal  to  the 
amount  of  payment  made  by  the 
Secretary  for  that  year.  These  payments 
must  be  in  addition  to  the  faculty  salary 
the  participant  otherwise  would  receive. 

URSA  will  pay  on  behalf  of  the 
participant  the  principal  due  for  that 
year  and  interest  on  educational  loans 
for  the  following  expenses: 

1.  Tuition  expenses: 

2.  All  other  reasonable  educational 
expenses  such  as  fees,  books, 
supplies,  educational  equipment 
and  materials  required  by  the 
school,  and  incurred  by  the 
applicant; 

3.  Reasonable  living  expenses,  as 
determined  by  the  Secretary;  and 

4.  Partial  payments  of  the  increased 
Federal  income  tax  liability  caused 
by  the  FLRP's  payments  and 
considered  to  be  "other  income,"  if 
the  recipient  requests  such 
assistance. 


Prior  to  entering  an  agreement  for 
repayment  of  loans,  the  statute  requires 
the  Secretary  to  obtain  satisfactory 
evidence  of  the  existence  and 
reasonableness  of  the  individual's 
educational  loans,  including  a  copy  of 
the  written  loan  agreement  establishing 
the  loan,  and  a  notarized  statement  that 
the  copy  is  a  true  copy  of  the  loan 
agreement. 

Waiver  Provision 

In  the  event  of  undue  fmancial 
hardship  to  a  school,  the  school  may 
obtain  from  the  Secretary  a  waiver  of  its 
share  of  payments  while  the  participant 
is  serving  under  the  terms  of  the 
contract.  For  FY  1991,  to  obtain 
consideration  for  a  waiver,  a  school 
must  submit  documentation  of  "undue 
financial  hardship,"  as  seen  by  the 
individual  school,  on  the  basis  of  the 
school's  particular  fmancial  status,  such 
as  budget  cutbacks.  Decisions  will  be 
made  on  a  case-by-case  basis,  as 
supported  by  the  school's 
documentation.  An  "Urgent  Notice"  of 
this  change  was  mailed  on  September  5. 
1991  to  all  those  who  had  requested    . 
information  on  this  program. 

If  the  Secretary  waives  the  school's 
payment  requirement,  the  amount  of  the 
Federal  loan  repayment  will  not  be 
subject  to  the  50  percent  limit  per  year 
described  above,  but  cannot  exceed  the 
$20,000  repayment  limit  applicable  to 
the  Secretary.  The  participant  must  pay 
that  portion  of  loan  payment  due  which 
is  not  covered. 

Final  DefiniUon 

For  purposes  of  the  FLRP  in  FY  1991. 
"Individuals  from  Disadvantaged 
Backgrounds"  are  defmed  as  in  42  CFR, 
part  57,  subpart  S,  is  one  who: 

(1)  Comes  from  an  environment  that 
has  inhibited  the  individual  from 
obtaining  the  knowledge,  skill,  and 
abilities  required  to  enroll  in  and 
graduate  from  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  an  allied  health 
profession;  or 

(2)  Comes  from  a  family  with  an 
annual  income  below  a  level  based  on 
low  income  thresholds  accordinig  to  a 
family  size  published  by  the  U.S.  Bureau 
of  the  Census,  adjusted  annually  for 
changes  in  the  Consumer  Price  Index, 
and  adjusted  by  the  Secretary  for  use  in 
all  health  professions  programs.  The 
Secretary  will  periodically  publish  these 
income  levels  in  the  Federal  Register. 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  the 
Faculty  Loan  Repayment  Program  for  FY 
1991. 
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A  revised  definition  of  the  term 
"individuals  from  disadvantaged 
backgrounds"  is  expected  to  be 
published  for  comment  in  separate 
notice  for  use  in  implementing  various 
training  grant,  cooperative  agreement, 
and  student  assistance  programs  under 
the  authority  of  titles  VII  and  VIII  of  the 
Act  in  the  future. 

Definitions 

The  term  Living  expenses  means  the 
costs  of  room  and  board,  transportation 
and  commuting  costs,  and  other  costs 
incurred  during  an  individual's 
attendance  at  a  health  professions 
school,  as  estimated  each  year  by  the 
school  as  part  of  the  school'^  standard 
student  budget.  (National  Health  Service 
Corps  Loan  Repayment  Program,  42  CFR 
part  62.  {  62.22). 

The  term  Reasonable  educational 
expenses  and  living  expenses  means  the 
costs  of  those  educational  and  living 
expenses  which  are  equal  to  or  less  than 
the  sum  of  the  school's  estimated 
standard  student  budgets  for 
educational  and  living  expenses  for  the 
degree  program  and  for  the  year(s) 
during  which  the  Program  participant  is/ 
was  enrolled  in  the  school.  (National 
Health  Service  Corps  Loan  Repayment 
Program,  42  CFR  part  62,  {  62.22). 

The  term  Unserved  Obligation 
Penalty  means  the  amount  equal  to  the 
number  of  months  of  obligated  service 
that  were  not  completed  by  an 
individual,  multiplied  by  $1,000.  except 
that  in  any  case  in  which  the  individual 
fails  to  serve  1  year,  the  unserved 
obligation  penalty  shall  be  equal  to  the 
full  period  of  obligated  service 
multiplied  by  $1,000.  (Section  338E  of  the 
Act).  See  "Breach  of  Contract"  section 
below. 

Program  Requirements 

The  following  requirements  will  be 
applied  to  the  applicant  and  to  the 
school. 

The  Applicant 

The  applicant  will  be  required  to  do 
the  following: 

1.  Submit  a  completed  application, 
including  the  applicant's  contract  with 
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an  eligible  school  to  serve  as  a  full-time 
faculty  member  for  not  less  than  2  years; 

2.  Provide  evidence  that  the  applicant 
has  completely  satisfied  any  other 
obligation  for  health  professional 
service  which  is  owed  under  an 
agreement  with  the  Federal 
Government,  State  Government,  or  other 
entity  prior  to  beginning  the  period  of 
service  under  this  program;  and 

3.  Certify  that  the  applicant  is  not 
delinquent  on  any  amounts  which  are 
owed  to  the  Federal  Government;  and 

4.  Provide  documentation  to  evidence 
the  educational  loans  and  to  verify  their 
status. 

The  School 

The  participating  school  will  be 
required  to  do  the  following: 

1.  Enter  into  a  contractual  agreement 
with  the  applicant  whereby  the  school  is 
required,  for  each  year  for  which  the 
participant  serves  as  a  faculty  member, 
to  make  payments  of  principal  and 
interest  due  for  that  year,  in  an  amount 
equal  to  the  amount  of  such  payments 
made  by  the  Secretary.  These  payments 
must  be  in  addition  to  the  faculty  salary 
the  participant  otherwise  would  receive. 

2.  Verify  the  participant's  continuous 
employment  at  intervals  as  prescribed 
by  the  Secretary. 

If  the  school  is  unable  to  meet  the 
requirement  of  the  FLRP  for  payment  of 
principal  and  interest  due  because  the 
requirement  would  impose  undue 
financial  hardship  on  the  school,  the 
school  may  request  a  waiver  of  this 
obligation  from  the  Secretary. 

The  Secretary  will  pay  participants  in 
equal  quarterly  payments  during  the 
period  of  service. 

Effective  Date  of  Contract 

After  an  applicant  has  been  approved 
for  participation  in  the  FLRP,  the 
Director,  Division  of  Disadvantaged 
Assistance  will  send  the  applicant  a 
contract  with  the  Secretary.  The 
effective  date  is  either  the  date  work 
begins  at  the  school  as  a  faculty  member 
or  the  date  the  Director,  Division  of 
Disadvantage  Assistance,  signs  the 
FLRP  contract,  whichever  Is  later.  The 
contract  has  been  amended  to  include 
this  provision.  Service  should  begin  no 
later  than  September  30, 1991. 

Breach  of  Contract 

The  following  areas  under  Breach  of 
Contract  are  addressed  in  the  appended 
contract: 

1.  If  the  participant  fails  to  serve  his 
or  her  period  of  obligated  faculty  service 
(minimum  of  2  years)  as  contracted  with 
the  school,  he/she  is  then  in  breach  of 
contract,  and  neither  the  Secretary  nor 
the  school  is  obligated  to  continue  loan 


repayments  as  stated  in  the  contract. 
The  participant  must  then  reimburse  the 
Secretary  and  the  participating  school 
for  all  sums  of  principal  and  interest 
paid  on  their  behalf  as  stated  in  the 
contract. 

2.  Regardless  of  the  length  of  the 
agreed  period  of  obligated  service  (2,  3, 
or  more  years),  a  participant  who  serves 
less  than  the  time  period  specified  in 
his/her  contract  is  liable  for  monetary 
damages  to  the  United  States  amounting 
to  the  sum  of  the  total  of  the  amounts 
the  Program  paid  his/her  lenders,  plus 
an  "unserved  obligation  penalty"  of 
$1,000  for  each  month  unserved. 

3.  Any  amount  which  the  United 
States  is  entitled  to  recover  because  of  a 
breach  of  the  FLRP  contract  must  be 
paid  within  1  year  from  the  day  the 
Secretary  determines  that  the 
participant  is  in  breach  of  contract.  If 
payment  is  not  received  by  the  payment 
due  date,  additional  interest,  penalties 
and  administration  charges  will  be 
assessed  in  accordance  with  Federal 
law. 

The  Department  received  comments 
from  2  respondents  on  the  FLRP  during 
the  comment  period.  The  comments  and 
the  Department's  responses  are 
summarized  below. 

One  respondent  requested  that  the 
Program  state  clearly  that  a  school  can 
offer  an  eligible  individual  a  faculty 
employment  contract  on  the  condition 
that  the  school  receives  a  waiver  from 
the  Secretary.  The  Department  wishes  to 
clarify  that  there  are  two  separate 
contracts  required  in  the  FLRP.  We 
received  no  comments  on  the  contract 
between  the  Secretary  and  the 
individual  for  which  comments  were 
sought.  The  respondent's  comment 
relates  to  the  contract  between  the 
school  and  the  individual.  However,  the 
school  may  wish  to  insert  a  conditional 
waiver  clause  in  the  contract  that  it  has 
with  the  individual  seeking  a  full-time 
faculty  position  imder  this  program.  The 
acceptance  of  the  waiver  request  is 
subject  to  the  approval  of  the  Secretary. 

A  respondent  requested  that 
provisions  for  illness,  death  and  total 
and  permanent  disability  should  be 
included  in  the  contract  with  the 
Secretary.  The  provision  for  death  is 
included  in  Cancellation,  Suspension, 
and  Waiver  of  Obligation,  Section  D(l). 
We  have  added  clauses  in  Section  D  to 
provide  guidance  for  illness  and  total 
and  permanent  disability.  The  Division 
of  Disadvantaged  Assistance  will  follow 
the  same  guidelines  that  are  followed 
under  Title  VII  programs  such  as  the 
Health  Professions  Student  Loan  and 
Nursing  Student  Loan  program. 
Individuals  participating  in  the  FLRP 
should  contact  the  program  officials  of 


the  Division  of  Disadvantaged 
Assistance  for  guidance  on  these  issues. 
The  amended  contract  may  be  found  at 
the  end  of  this  announcement. 

Other  Consideration 

In  making  awards,  HRSA  hopes  to 
achieve  equitable  distribution  among 
health  disciplines  and  among  geographic 
areas.  Health  needs  of  national 
significance  will  also  be  a  consideration. 

Final  Review  Criteria 

The  HRSA  will  review  fiscal  year  1991 
applications  taking  into  consideration 
the  following  criteria: 

1.  The  extent  to  which  the  applicant 
meets  the  requirements  of  section 
761  of  the  Act; 

2.  The  completeness,  accuracy,  and 
validity  of  the  applicant's  responses 
to  application  requirements; 

3.  The  submission  of  the  signed 
contract  with  the  school; 

4.  An  applicant's  earliest  available 
date  to  begin  service  as  a  faculty 
member  provided  funding  is 
available  for  that  year;  and 

5.  An  applicant's  availability  to  enter 
into  a  service  contract  for  a  longer 
period  than  the  mandatory  2-year 
minimum. 

In  addition,  a  funding  preference, 
allowing  funding  of  a  speciflc  category 
or  group  of  approved  applications  ahead 
of  other  categories  or  groups  of 
applications,  will  be  applied  in 
determining  the  funding  of  approved 
applications: 

A  proposed  funding  preference  was 
published  for  public  comment  in  the 
Federal  Register  on  August  7, 1991  (FR 
56  37559).  The  Department  received 
comments  on  its  proposal  from  2 
respondents  during  the  30-day  comment 
period.  One  comment  related  to  a 
statutory  provision  on  which  public 
comment  was  not  requested.  The  other 
comment  and  the  Department's  response 
are  summarized  below. 

The  respondent  support  the  funding 
preference  for  those  who  are  new  to  the 
field  to  teaching,  but  would  like  the 
preference  expanded  to  include  those 
new  to  the  health  professions  as  well. 
To  clarify,  the  real  intent  of  the 
preference  is  to  attract  individuals  from 
disadvantaged  backgrounds  as  new 
faculty  in  the  health  professions.  It 
should  be  noted  that  it  is  not  required 
that  applicants  request  consideration  for 
this  funding  preference.  Applications 
that  do  not  request  consideration  for  the 
funding  preference  will  be  given  full 
consideration  for  funding.  The  final 
funding  preference  will  be  retained  as 
follows: 
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Final  Funding  Preference 

A  funding  preference  will  be  given  to 
individuals  from  disadvantaged 
(including  racial  and  ethnic  minorities] 
backgrounds  who  are  new  to  the  field  of 
teaching.  The  Department  intends  to 
target  FLRP  assistance  to  disadvantaged 
health  professions  graduates  serving  as 
new  faculty.  This  funding  preference  is 
designed  to  attract  such  individuals  to 
pursue  teaching  careers  in  the  health 
professions. 

Established  faculty  members  are 
eligible  to  apply  for  funds  under  the 
FLRP,  but  new  faculty  repayments  will 
be  funded  first. 

National  Health  Objectives  for  the  Year 
2000     ; 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  pnd  disease  prevention 


objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Disadvantaged 
Health  Professions  Faculty  Loan 
Repayment  Program  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No.  017- 
001-00474-0)  or  Healthy  People  2000 
(Summary  Report;  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (telephone 
(202)  783-3238). 

Additional  Information 

Questions  regarding  program 
information  should  be  directed  to:  Mr. 
Norman  Roskos,  Chief,  Analysis  and 
Evaluation  Branch,  Division  of 
Disadvantaged  Assistance,  Bureau  of 


Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  room  8A-09,  Rockville, 
Maryland  20857,  telephone:  (301)  443- 
3880. 

The  application  form  and  instructions 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  under  the  Paperwork 
Reduction  Act. 

The  Disadvantaged  Health 
Professions  Faculty  Loan  Repayment 
program  is  listed  at  93.923  in  the  Catalog 
of  Federal  Domestic  Assistance.  It  is  not 
subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

Dated:  September  26. 1991. 
lohn  H.  Kelao, 

Deputy  Administrator. 

WUmO  CODE  41S0-1»-M 
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CONTRACT  FOR  THE  DISADVANTAGED  HEALTO  PROFESSIONS 
FACULTY  LOAN  REPAYMENT  PROGRAM 

WITH 

U.S.  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

PUBLIC  HEALTH  SERVICE 

HEALTO  RESOURCES  AND  SERVICES  ADMINISTRATION 

BUREAU  OF  HEALTH  PROFESSIONS 


Section  761  of  the  Public  Heaiih  Service  Act  ("Act")  |42 
United  States  Code  294  et  seq.].  as  added  by  Pob.  L.  101- 
527,  authorizes  the  Secretary  of  Health  and  Human 
Services  ("Secretary")  to  repay  the  educational  loans  of 
applicants  from  disadvantaged  backgrounds  selected  to  be 
participants  in  the  Loan  Repayment  Program  Regarding 
Service  on  Faculties  of  Certain  Health  Profession 
Schools  ("Faculty  Loan  Repayment  Program").    In  retvnt 
for  these  loan  repayments,  applicants  must  agree  to 
provide  teaching  faculty  services  at  an  approved 
accredited  health  professions  school  determined  by  the 
Secretary  for  a  designated  period  of  obligated  service 
pursuant  to  section  761  of  the  Act. 

Sections  761(e)&(g)  of  the  Act  require  applicants  to 
submit  with  their  applications  a  signed  contract  with  an 
acaedited  health  professions  school  and  a  signed  contract 
which  states  the  terms  and  conditions  of  participation  in 
the  Faculty  Loan  Repayment  Program.    The  Secretary 
shall  sign  only  those  contracts  submitted  by  applicants 
who  are  selected  for  participation. 

The  terms  and  conditions  of  participating  in  the  Faculty 
Loan  Repayment  Program  are  set  forth  below: 

Section  A-Obligations  of  the  Secretary 

Subject  to  the  availability  of  funds  appropriated  by  the 
Congress  of  the  United  Slates  for  the  Faculty  Loan 
Repayment  Program,  the  Secretary  agrees  to: 

1.  Pay,  in  the  amount  provided  in  paragraph  2  of  this 
section,  the  undersigned  applicant's   qualifying 
educational  loans.    Qualifying  educational  loans 
consist  of  the  principal  and  interest  on  educational 
loans  received  by  the  applicant  for  the  following 
expenses  of  enrollment: 

a.  tuition  expenses; 

b.  all  other  reasonable  educational  expenses  such  as 
fees,  books,  supplies,  educational  equipment  and 
materiak  required  by  the  school,  and  incurred  by 
the  applicant;  or 

c   reasonable  living  expenses  as  determined  by  the 
Secretary. 


Z  If  the  applicant  agrees  to  serve  2  or  more  years: 

a.  Except  as  provided  in  subparagraph  b.  of  this 
paragraph,  pay  annually,  for  each  year  of  service 
not  more  than  $20,000  of  the  principal  and 
imefcst  of  the  qualified  educational  loans  of 
SDch  individual  due  for  that  year,  but  not  to 
exceed  an  amoum  equal  to  50  percent  cA  sooh 
loan  payments  due  for  that  year,  or 

b.  The  Secretary's  liability  will  not  exceed  a  cap  of 
S20,000  of  principal  and  interest  annually.   This 
would  include  the  amount  waived  under  Sec 
761(0  of  the  Act  for  the  school's  proportionate 
share  of  the  loan  repayment  amounts.   The 
applicant  must  pay  that  portion  not  covered. 

3.  Make  loan  repayments  for  a  year  of  obligated 
service  no  later  than  the  end  of  the  fiscal  year  in 
which  the  applicant  completes  such  year  of  service. 

4.  The  effective  date  of  the  Contract  will  be  the  date 
it  is  signed  by  the  Director  or  the  date  employment 
begins  as  a  faculty  member  at  the  contracting 
school  whichever  is  later. 

Section  B-Obligations  of  the  Participant  '. 

1.  The  applicant  agrees  to: 

a.  Continue  loan  repayments  to  lenders  for  the 
first  quarter  after  which  the  Secretary  will  make 
delayed  quarterly  payments  to  applicant  for  the 
years  stated  in  paragraph  c  of  this  section. 
Applicant  must  pay  lender(s)  these  payments. 

b.  Serve  his  or  her  [>eriod  of  obligated  faculty 
service  as  contracted  with  the  school  and  as 
determined  by  the  Secretary  to  be  acceptable. 

c.  Serve  in  accordance  with  paragraph  b.  of  this 

section  for years.   The  applicant  must 

serve  a  minimum  of  two  years. 


UMI 


HRSA-535  (7191) 
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2.    If  the  applicant's  eligibility  to  participate  in  the 
Faculty  Loan  Repayment  Program  is  based  on 
section  761(b)(3)  of  the  Act  (i.e.  based  on  his  or  her 
enrollment  in  an  accredited  health  professions 
school),  he  or  she  also  agrees  to: 

a.  Maintain  full-time  enrollment,  (as  determined  by 
the  School),  in  good  academic  standing  as 
determined  by  the  School,  in  the  final  year  of  the 
course  of  study  leading  to  a  degree  in  medicine, 
osteopathic  medicine,  dentistry,  pharmacy, 
podiatric  medicine,  optometry,  veterinary 
medicine,  nursing,  or  public  health,  or  schools 
offering  graduate  programs  in  clinical  psychology 
in  which  the  applicant  is  currently  enrolled,  until 
completion  of  such  course  of  study; 

b.  Enter  into  a  contract  with  an  accredited  school 
described  in  subsection  (c)  of  Section  761  to 
serve  as  a  member  of  the  faculty  of  the  school 
for  not  less  than  2  years  according  to  the 
requirements  described  in  subsection  (e)(2)  of 
section  761. 

c.  Begin  service  obligation  as  contracted. 
Section  C<Breach  of  Written  Loan  Repayment  Contract 

1.  If  the  participant  fails  to  comply  with  section  B.l.c 
of  this  contract  or  is  dismissed  for  disciplinary 
reasons  or  voluntarily  terminates  the  contracts, 
neither  the  Secretary  nor  the  School  is  obligated  to 
continue  loan  repayments  as  stated  in  Sec.  A  of  this 
Contract.   The  participant  shall  be  liable  to  the 
United  States  and  the  School  for  the  amounts 
specified  in  paragraph  2  of  this  section. 

2.  If  the  applicant  agrees  to  serve  as  a  full-time  faculty 
member  for  two  years  or  more  and  fails  to  ser\'e  the 
2  year  minimum  requirement,  he  or  she  is  liable  to 
pay  monetary  damages  to  the  United  States 
amounting  to  the  sum  of  (a)  the  total  amounts 
specified  in  paragraph  2  of  this  section  plus  (b) 

an  "unserved  obligation  penalty"  of  $1,000  for  each 
month  unserved  as  set  forth  in  paragraph  3  of  this 
section  plus  (c)  interest,  penalties  and  administrative 
charges  for  past  due  payments. 

3.  The  Unserved  Obligation  Penalty"  means  the  amount 


equal  to  the  number  of  months  of  obligated  service 
that  were  not  completed  by  an  individual, 
multiplied  by  $1,000  except  that  in  any  case  in 
which  the  individual  fails  to  serve  1  year,  the 
unserved  obligation  penalty  shall  be  equal  to  the 
full  period  of  obligated  service  multiplied  by  $1,000. 

4.  If  the  applicant  agrees  to  serve  more  than  the  2-year 
minimum  service  obligation  and  has  completed  the 
2-year  minimum  he  or  she  will  be  liable  for  such 

•     sums  paid  for  any  months  that  are  not  a  full  year 
beyond  the  2-year  minimum  requirement  as  agreed 
to  in  paragraph  2  of  this  contract,  plus  an  "unserved 
obligation  penalty"  of  $1,000  for  each  month 
unserved. 

5.  Any  amount  the  United  states  is  entitled  to  recover 
shall  be  paid  within  one  year  of  the  date  the 
Secreury  determines  that  the  applicant  is  in  breach 
of  this  written  contract.   Failure  to  pay  by  the  due 
date  will  incur  delinquent  charges  provided  by 
Federal  Law. 

Section  D-Cancellation,  Suspension,  &  Waiver  of 
Obligation 

Any  service  or  payment  obligation  may  be  canceled, 
suspended,  or  waived  under  certain  circumstances 
desaibed  below:  (1)  In  the  event  of  death  or  permanent 
and  total  disability,  the  Secretary  will  cancel  obligations 
under  this  contract.    To  receive  cancellation  in  the  event 
of  death,  the  executor  of  the  estate  must  submit  an 
official  death  certificate  to  the  Secretary.   To  receive 
cancellation  for  permanent  and  total  disability,  I  or  my 
representative  must  apply  to  the  Secretary,  submitting 
medical  evidence  of  my  condition,  and  the  Seaetary  may 
cancel  this  obligation  in  accordance  with  applicable 
Federal  statutes  and  regulations;  (2)  Upon  receipt  of 
supporting  documentation  the  Secretary  may  waive  or 
suspend  service  or  payment  obligation  under  this  contract 
if  the  Secretary  determines  that:  (a)  meeting  the  terms 
and  conditions  of  the  contract  is  impossible  or  would 
involve  extreme  hardship;  and  (b)  enforcement  of  the 
obligations  would  be  unconscionable.    (3)  Deferment  will 
be  granted  in  the  event  of  long  term  illness.   Supporting 
documentation  should  be  sent  to:  Division  of 
Disadvantaged  Assistance,  Room  8A-09  Parklawn 
Building,  5600  Fishers  Lane,  Rockvjlle,  MD  20857. 


The  Secretary  or  his/her  authoriT'cd  representative  must  sign  this  contract  before  it  becomes  effective. 
Applicant  Name  (Please  Print)  Applicant  Signature  •  Date 


Secreury  of  Health  and  Human  Services  or  Designee 


Date 


*  Before  signing,  be  sure  you  have  completed  section  B.l.c  on  page  1  of  this  contract  indicating  the 
number  of  years  of  service  vou  agree  to  perform. 


|FR  Doc.  91-23682  Filed  10-1-91;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

I  II>-020-4320-121 

Meeting  and  Agenda  for  Burley  District 
Grazing  Advisory  Board 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Meeting  and  agenda  for  Burley 
District  Grazing  Advisory  Board. 

SUMNUUrr:  Notice  is  hereby  given  that 
the  Burley  District  Grazing  Advisory 
Board  will  meet  on  November  6, 1991. 
The  meeting  will  convene  at  9:30  a.m.  in 
the  conference  room  of  the  Bureau  of 
Land  Management  Office  at  200  South 
Oakley  Highway.  Burley,  Idaho. 

Agenda  items  for  the  meeting  will 
include:  (1)  Leases/Subleasing;  (2] 
NoMan's  Land  and  Basalt  Seeding  AMP 
proposals:  (3)  Range  Improvement  Fund 
Use  Policy;  (4)  Review  FY-92  Proposed 
Range  Improvement  Projects;  (5) 
Secretary /Treasurer's  Report;  (6)  Items 
of  Information  (a)  Vegetation  Treatment 
EIS  Status:  (b)  Idaho  Livestock  Grazing 
and  Water  Quahty  Review  Poiicy;  (c) 
Deep  Creek  Resource  Area  "Resource 
Management  Plan  (RMP). 

The  public  is  invited  to  attend  the 
meeting.  Interested  persons  may  make 
an  oral  statement  to  the  Board  beginning 
at  10:30  a.m.  or  they  may  File  a  written 
statement  for  theBoards  consideration. 
Depending  en  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager.  Anyone  wishing  to 
make  an  oral  statement  or  file  a  written 
statement  must  contact  the  Ehsthd 
Manager  by  November  5, 1991  for 
inclusion  in  the  meeting  schedule. 

Detailed  minutes  of  the  Board  meeting 
will  be  maintained  in  the  District  Office 
and  will  be  available  for  public 
inspection  during  regular  business 
hours.  (7:45  a.m.  to  4:30  p.m.,  Monday 
thru  Friday)  within  30  days  following  the 
meeting. 

DATE:  November  6. 1991. 

ADDRESS:  Bureau  of  Land  Management. 
Burley  District  Office,  Route  3,  Box  1, 
Buriey,  Idaho  83318. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  L.  Quinn.  District  Manager.  (208) 
678-5514. 

Dated:  September  23. 1991. 
Gerald  L.  Quinn, 
District  Manager. 
|FR  Doc.  91-23684  Filed  10-1-91:  8:45  am] 
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Bureau  ef  Land  Management 

ICO-930-4920-H)-4329:  COC-53301) 

Prposed  Withdrawal  and  Opportunity 
for  Public  Meeting,  Colorado 

September  23. 1991. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Energy 
has  requested  withdrawal  of  public  land 
near  Gunnison,  Colorado  for  5  years. 
The  land  is  proposed  as  a  permanent 
disposal  site  for  radioactive  uranium 
mill  trailings.  If  this  site  is  designated  for 
permanent  disposal,  administrative 
jurisdiction  will  be  transferred  to 
Department  of  Energy  for  management. 
This  notice  will  segregate  the  land  from 
operation  of  the  public  land  laws 
mcluding  location  and  entry  under  the 
mining  laws  for  up  to  2  years.  The  land 
will  continue  to  be  open  to  mitJeral 
leasing. 

DATES:  Comments  on  the  proposed 
withdrawal  or  request  for  a  public 
meeting  must  be  received  on  or  before 
December  31, 1991. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Colorado 
State  Director,  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076. 
FOR  FURTHER  INFORMATIGN  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  (303)  239-3706. 
SUPPLEMENTARY  INFORMATION:  On 
September  16, 1991,  the  United  States 
Department  of  Energy  filed  application 
to  withdraw  the  following  described 
public  land  from  settlement,  sale 
location  or  entry  under  the  public  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights,  pursuant  to  the 
authority  vested  in  the  Secretary  of  the 
Interior  by  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714. 

New  Mexico  Principle  Meridian 
GUNNISON  SITE 

T.  49  N.,  R.  1  E.. 

Sec.  14.  SWy4NEV4.  S'/aNWWi,  and  NViSV2: 
Sec.  15.  NE'A.  EViEVzNW'A,  E'/2NEV4 

SWV4.  and  NVaSE'/*. 
The  area  described  contains  580  acres  in 

Gunnison  County. 

The  purpose  of  this  withdrawn  is  to 
segregate  the  land  and  provide 
protection  until  requirements  are 
completed  for  a  permanent  transfer  of 
administrative  jurisdiction  to  the 
Department  of  Energy  under  the 
authority  of  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978;  42  U.S.C. 
7801,  as  amended. 


.Effective  on  the  date  of  publication, 
these  lands  are  segregated  from  all 
forms  of  appropriation  under  the  public 
lands  laws,  including  the  mining  laws. 
The  land  remains  open  to  mineral 
leasing  subject  to  concurrence  by  the 
Department  of  Energy,  the  Nuclear 
Regulatory  Commission,  and  the 
Department  of  the  Interior.  The  lands 
will  remain  open  to  surface  uses  which 
are  compatible  with  the  project  until  the 
withdrawal  is  final  and  construction  is 
started. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  this 
proposed  withdrawal.  If  the  authorized 
officer  determines  that  a  meeting  should 
be  held,  the  meeting  will  be  scheduled 
and  conducted  in  accordance  wtth 
Bureau  of  Land  Management  Manual, 
§  2351. 16B. 

All  persons  who  desire  to  submit 
comments,  suggestions,  or  objections  or 
who  desire  a  public  meeting  for  the 
purpose  of  being  heard  on  this  proposed 
action  must  submit  a  written  request  to 
the  Colorado  State  Director  within  90 
days  of  the  publication  of  this  notice. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  operation  of  the  public 
land  laws  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
transfer  of  administrative  jurisdiction 
takes  place  prior  to  that  date. 

The  temporary  segregation  of  this 
land  in  connection  with  the  application 
shall  not  affect  the  administrative 
jurisidication  over  the  land  and  will  not 
authorize  any  use  of  land  by  the 
Department  of  Energy. 
Robert  S.  Sdimidt 
Chief.  Branch  of  Realty  Programs. 
[FR  Doc.  91-23685  Filed  10-1-91;  8:45  am] 

BILLING  CODE  4310-JB-M 


Bureau  of  Mines 

tntormation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and  . 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
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Bureau's  clearance  oTTicer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1032- 
0024).  Washington.  DC  20503.  telephone 
202-395-7340. 

Title:  Blast  Furnace  and  Steel  Furnace 
Report. 

OMB  approval  number  1032-0024. 

Abstract  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production  and  consumption  data  on 
nonfuel  mineral  commodities.  This 
information  is  published  in  Bureau  of 
Mines  publications  including  Volumes 
I.  U.  and  III  of  the  Minerals  Yearbook 
and  Mineral  Commodity  Summaries 
for  use  by  private  organizations  and 
other  Government  agencies. 

Bureau  form  number:  6-1067-A. 

Frequency:  Annual. 

Description  of  respondents:  Operations 
that  produce  pig  iron. 

Annual  Responses:  40. 

Annual  burden  hours:  160. 

Bureau  clearance  officer:  Alice  J. 
Wissman  (202)  634-1125. 

Dated:  September  24, 1991. 

Robert  Doyle, 

Acting  Director.  Bureau  of  Mines. 

[FR  Doc.  91-23688  Filed  10-1-91;  8:45  am) 

BH-Lma  COOe  43t«-S3-M 


Minerals  Management  Service 

Outer  Contktental  Shelf  A<tvisory 
Board,  Guif  of  Mexico  Regional 
Technical  Working  Group  Meeting 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  Gulf  of  Mexico 
Regional  Technical  Working  Group 
(RTWG)  meeting. 

SUMMARY:  Notice  of  this  meeting  is 
issued  in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  No. 
92-463).  The  Gulf  of  Mexico  RTWG 
meeting  will  be  held  November  4. 1991, 
9:30  a.m.  to  5  p.m..  at  die  Louisiana  State 
University  campus  in  Baton  Rouge, 
Louisiana. 

The  business  portion  of  the  meeting 
will  be  held  the  morning  of  November  4. 
1991,  and  we  will  only  have  the 
roundtable  discussion  and  public 
comments.  The  afternoon  will  be 
devoted  to  a  tour  and  briefing  of  the 
Louisiana  Geological  Survey's 
Geographic  Information  System. 
FOR  FURTHER  INFORMATION  CONTACT 
This  meeting  is  open  to  the  public. 
Individuals  wishing  to  make  oral 


presentations  to  the  committee 
concerning  agenda  items  should  contact 
Ann  Hanks  of  the  Gulf  of  Mexico  OCS 
Regional  Office  at  (504)  736-2589  by 
October  23, 1991.  Written  statements 
should  be  submitted  by  the  same  date  to 
the  Gulf  of  Mexico  OCS  Region. 
Minerals  Management  Service.  1201 
Elmwood  Park  Boulevard.  New  Orleans, 
Louisiana  70123. 

SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico  RTWG  is  one  of  six  such 
Committees  that  advises  the  Director  of 
the  Minerals  Management  Service  on 
technical  matters  of  regional  concern 
regarding  offshore  prelease  and 
postlease  sale  activities.  The  RTWG 
membership  consists  of  representatives 
from  Federal  Agencies,  the  coastal 
States  of  Alabama.  Florida.  Louisiana. 
Mississippi,  and  Texas,  the  petroleum 
industry,  the  environmental  community, 
and  other  private  interests. 

Dated:  September  25. 1991. 

).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  91-23732  Rled  10-1-91;  8:45  am| 

BlUJNOCOOe  4S10-Mn-« 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  ar>d  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  may 
be  obtained  by  contacting  the  Bureau's 
clearance  office  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirements  should  be  made 
directly  to  the  Bureau  clearance  o^iccr 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1029-0089),  Washington.  DC  20253. 
telephone  (202)  395-7340. 
Title:  Exemption  for  Coal  Extraction 
Incidental  to  Extraction  of  Other 
Minerals— 30  CFR  part  702 
OMB  Number:  1029-0089 
Abstract:  This  part  implements  the 
exemption  in  Section  701(28)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act), 
Public  Law  95-87.  It  requires  the 
regulatory  authority  to  make  a 
determination  of  exemption  from  the 
requirements  of  the  Act  for  operators 
extracting  less  than  1&%  tonnage  of 


coal  incidental  to  other  minerals.  This 
information  will  be  used  by  the 
regulatory  authority  to  make  that 
determination 

Bureau  Form  Number  None 

Frequency:  As  Required 

Description  of  Respondents:  Producers 
of  Coal  and  other  Minerals 

Estimated  Completion  Time:  29  hours 

Annual  Responses:  1 49 

Annual  Burden  Hours:  4.358 

Bureau  Clearance  Officer  Richard  L 
Wolfe  (202)  343-5143. 

Dated:  August  22. 1991. 
lokn  P.  Mosessc 

Chief.  Division  of  Technical  Services. 
|FR  Doc  91-23666  Filed  10-1-Bl:  &4S  am) 

BILLING  COOC  4310-06-«l 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation*  No.  701-TA-311 
(PrHlmtnary)  and  Nos.  731-TA-S32  through 
537  (Prtlkninary)] 

Certain  Circular,  Welded,  Non-Alloy 
Steel  Pipes  and  Tubes  From  BrazH,  the 
Republic  of  Korea,  Mexico,  Romania, 
Tahwan,  and  Venezuela 

agency:  United  States  International 
Trade  Commission. 
action:  Institution  and  scheduling  of 
preliminary  countervailing  duty  and 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
701-TA-311  (Preliminary)  under  section 
703(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671  b{a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  of  certain  circular, 
welded,  non-alloy  steel  pipes  and 
lubes,'  that  are  alleged  to  be  subsidized 
by  the  Government  of  Brazil. 

The  Commission  also  gives  notice  of 
the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-532  through  537  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(8))  to  determine 
whether  there  is  a  reasonable  indication 


'  For  purposes  of  this  iniiwligirtioa.  "oartoin 
circular,  welded,  non-altoy  steel  pipes  ead  lubes" 
are  welded  noD-alioy  steel  pipes  araj  tubes  at 
circular  cross  sectioa  nuanHen  al  wall  iMcfcueis 
not  more  than  406.4  nm  (16  mdne)  in  witaide 
diaaieter.  provided  for  in  subbeadiags  TSOSJatO 
and  730e.30J0  of  the  HannoDixad  TanfT  Schedule  of 
the  United  States. 
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that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil,  the  Republic  of 
Korea,  Mexico,  Romania,  Taiwan,  and 
Venezuela  of  certain  circular,  welded, 
non-alloy  steel  pipes  and  tubes,*  that 
are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value. 

The  Commission  must  complete 
preliminary  countervailing  duty  and 
antidumping  investigations  in  45  days, 
or  in  this  case  by  November  8. 1991. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  September  24. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Brian  Walters  (202-205-3198),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  iriformation 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  September  24, 1991,  by  counsel  on 
behalf  of  Allied  Tube  &  Conduit  Corp., 
Harvey,  IL;  American  Tube  Co.,  Phoeniz, 
AZ;  Bull  Moose  Tube  Co..  Gerald,  MO; 
*tentury  Tube  Corp.,  Pine  Bluff,  AR; 
Sawhill  Tubular  Div.,  Cyclops  Corp., 
Sharon.  PA;  Laclede  Steel  Co..  St.  Louis, 
MO;  Maruichi  American  Corp..  Santa  Fe 


*  For  purposes  of  the  investigations  involving 
Brazil,  the  Republic  of  Korea,  Mexico,  Romania  and 
Venezuela,  "certain  circular,  welded,  non-alloy  steel 
pipes  and  tubes"  are  welded,  non-alloy  steel  pipes 
and  tubes  of  circular  cross  section,  regardless  of 
wall  thickness,  not  more  than  406.4  mm  (16  inches) 
in  outside  diameter,  provided  for  in  subheadings 
7306.30.10  and  7306.30.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  For  the  investigation 
concerning  imports  from  Taiwan,  "certain  circular, 
welded,  non-alloy  steel  pipes  and  tubes"  are 
welded,  non-alloy  steel  pipes  and  tubes  of  circular 
cross  section,  with  a  wall  thickness  of  less  than  1.65 
mm  (0.065  inches),  not  more  than  406.4  mm  (16 
inches)  in  outside  diameter,  provided  for  in 
subheading  7306.30.10.  and  welded,  non-alloy  steel 
pipes  and  tubes  of  circular  cross  section,  with  a 
wall  thickness  of  1.65  mm  (0.06S  inches)  or  more, 
exceeding  114.3  mm  (4.5  inches)  but  not  more  than 
406.4  mm  (16  inches)  in  outside  diameter,  provided 
for  in  subheading  7306.30.50  of  the  Harmonized 
Tariff  Srhedule  of  the  United  States. 


Springs,  CA;  Sharon  Tube  Co,  Sharon, 
PA;  Western  Tube  &  Conduit  Corp.. 
Long  Beach.  CA;  and  Wheatland  Tube 
Co.,  Collingswood.  NJ. 

Participation  in  These  Investigations 
and  Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§5  201.11  and  207.10  of  the 
Commission's  niles,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  i  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  'APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  October  15, 1991,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Brian  Walters 
(202-205-3198)  not  later  than  October  11. 
to  arrange  for  their  appearance.  Parties 
in  support  of  the  imposition  of 
countervailing  duties  or  antidumping 
duties  in  these  investigations  and 
parties  in  opposition  to  the  imposition  of 
such  duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions 

As  provided  in  SS  201.8  and  205.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 


October  18. 1991.  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI.  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules. 

Issued:  September  26, 1991. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  91-23692  Filed  10-1-91:  8:45  am) 

ULUNQ  CODE  7020-03-M 


[Investigation  No.  731-TA-335  (Court 
remand)] 

Tubeiess  Steel  Disc  Wheels  From 
Brazil 

AGENCY:  United  States  International 
Trade  Commission. 
action:  Schedule  for  remand 
proceedings.  ' 

SUMMARY:  The  Commission  hereby  gives 
notice  of  its  remand  proceedings 
ordered  by  the  Court  of  International 
Trade  with  respect  to  the  Commission's 
final  antidumping  duty  investigation  No. 
731-TA-335  (Final).  Tubeless  Steel  Disc 
Wheels  from  Brazil. 
EFFECTIVE  DATE:  September  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  J.  Mazur  (202-205-3184),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
2810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
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SUPPLEMENTARY  INrORIMTIOM: 
Background 

In  1987,  the  Commission  made  a 
determination  in  investigation  No.  731- 
TA-335  (Final)  that  an  industry  in  the 
United  States  was  threatened  with 
material  injury  by  reason  of  less  than 
fair  value  (LTFV)  imports  from  Brazil  of 
tubeless  steel  disc  wheels,  provided  for 
in  item  692.32  of  the  former  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUS).  that  had  been  found 
by  the  Department  of  Commerce 
(Commerce)  to  be  sold  in  the  United 
Slates  at  LTFV.  Thereafter,  in  response 
to  a  remand  of  the  United  States  Court 
of  International  Trade  [Bor/em  S.A. 
Empreedimentos  /ndustriais  versus 
United  States.  12  CIT  563,  Slip  Op.  88-77 
(June  15. 1988]).  Conunerce,  on 
September  8. 1988.  amended  its  original 
affirmative  LTFV  determination  to 
exclude  from  the  scope  of  its  affirmative 
determination  imports  of  the  subject 
product  from  a  significant  Brazilian 
manufacturer/exporter,  FNV — Veiculos 
E  Equipamentos  SA.  (FNV)!* 

On  March  10, 1989,  in  the  course  of 
proceedings  seeking  judicial  review  of 
the  Commission's  Rnal  determination, 
the  Court  of  International  Trade  (the 
Court)  granted  Borlem's  motion  to  allow 
the  Commission  to  make  a  fmding  as  to 
whether  it  should  reconsider  its 
determination  in  view  of  the  Commerce 
amendment  and,  if  it  found 
reconsideration  to  be  appropriate,  to 
make  a  new  determination.  In  April 
1989,  the  Commission  reported  to  the 
Court  its  determination  that  the 
Commission  should  not  reconsider  its 
final  affirmative  threat  of  material  injury 
determination. 

Subsequently  in  1989,  the  Court  again 
remanded  the  Commission's  final 
affirmative  determination  to  the 
Commission  for  additional  proceedings. 
The  Court's  remand  order  was  stayed 
until  the  Court's  resolution  of  The  Budd 
Company  versus  United  States,  Court 
No.  88-09-00725,  an  action  which  sought 
review  of  the  amended  Commerce  final 
determination  referred  to  above.  On 
September  5, 1991,  the  Court  affirmed 
Commerce's  amended  final 
determination.  Pursuant  to  the  1989 
Court  order,  the  Commission  will  reopen 
the  record  in  the  subject  investigation  to 
seek  additional  information  to  permit 
reconsideration. 

PartidpatioD  in  the  Proceedings 

Only  those  persons  who  were 
interested  parties  and  parties  to  the 
original  proceeding  [i.e.,  persons  listed 
on  the  Commission  Secretary's  service 
list)  may  participate  in  this  remand 
determination.  Pursuant  S  201.11(d)  of 
the  Commission's  rules,  (19  CFR 


11(d)).  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  were  interested 
parties  and  parties  to  the  Commission's 
initial  determination. 

In  accordance  with  SS  201.16(c]  and 
207.3  of  the  Commission's  rules  (19  CFR 
201.16(c)  and  207.3)),  each  document 
filed  by  a  party  to  the  remand 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Written  submissions 

All  legal  arguments,  economic 
analyses,  and  factual  material  relevant 
to  the  remand  proceedings  should  be 
included  in  briefs,  limited  to  twenty 
pages  in  length,  in  accordance  with 
Commission  rule  §  207.24  (19  CFR 
207.94)  and  must  be  submitted  no  later 
than  close  of  business  October  9, 1991. 
No  new  factual  material  may  be 
submitted  to  the  Commission  other  than 
that  relating  to  the  impact  of  the 
exclusion  of  imports  of  tubeless  steel 
wheels  from  the  Brazilian  supplier,  FNV. 

All  written  submissions  must  conform 
with  the  provisions  of  9  201.8  of  the 
Commission's  rules.  Any  business 
information  for  which  confidential 
treatment  is  desired  must  be  submitted 
separately.  The  envelope  and  all  pages 
of  such  submissions  must  be  clearly 
labeled  "Confidential  Business 
Information."  Confidential  submissions 
and  requests  for  confidential  treatment 
must  conform  with  the  requirements  of 
§  201.6  of  the  Commission's  rules. 

Autliority:  These  proceedings  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VD.  This  notice  is  pubtisbed 
pursuant  to  i  207.20  of  the  Commission's 
rules. 

Issued;  September  24. 1991. 

By  order  of  the  Commission. 
Kemietfa  R.  Mason, 
Secretary. 

[KR  Doc.  91-23664  Filed  10-1-91:  8:45  am] 

BtLUNGCOOE  702(Ma-« 


[Investigation  No.  332-315] 

Uranium  and  Urankun  Enrichment 
Services:  The  Impact  on  the  Domestic 
Industry  of  Imports  Into  the  United 
States  From  Nonmarket  Economy 
Countries 

agency:  United  States  International 
Trade  Commission. 


ACTION:  Institution  of  investigation  and 
scheduling  of  a  public  hearing. 

EFFECrrVE  DATE:  September  25. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

General  inquires  regarding  the 
investigation  may  be  directed  to  Mr. 
lames  A.  Emanuel  (202)-205-3367. 
Energy  and  Chemicals  Lhvision.  Office 
of  Industries.  U.S.  International  Trade 
Commission,  Washington,  DC  20438. 
Industry-specific  information  regarding 
the  investigation  may  be  obtained  from 
Mr.  Jack  Greenblalt  (202)-205-3353.  also 
located  in  the  Energy  and  Chemicals 
Division,  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Cearhart  of  the  Commissions  Office  of 
the  General  Counsel  (202)-205-3091. 

SUMMARY:  Following  receipt  on  July  26, 
1991,  of  a  request  from  the  Committee  en 
Finance  of  the  U.S.  Senate,  the 
Commission  instituted  investigation  No. 
332-315  under  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C  1332(g))  for  the 
purpose  of  providing  a  report  assessing 
the  impact  on  the  domestic  industry  of 
imports  into  the  United  States  of 
enriched  and  nonenriched  uranium  and 
uranium  enrichment  services  from  the 
Union  of  Soviet  Socialist  Republics 
(USSR),  the  People's  Republic  of  China 
(PRC),  and  other  nonmaritet  economy 
countries,  as  appropriate.  The 
Committee  requested  the  Commission  to 
provide  its  report  no  later  than  1  year 
after  receipt  of  the  letter. 

Specifically,  the  Committee  requested 
that  in  its  report,  the  Commission 
should,  to  the  extent  feasible  in  light  of 
the  difficulties  in  obtaining  information, 
provide  information  regarding  the 
uranium  enrichment  industry  in  the 
United  States,  the  USSR,  the  PRC,  and 
other  nonmarket  economy  countries,  as 
appropriate,  including  but  not  limited  to 
the  following: 

(1)  The  uranium  enrichment  industry 
in  the  United  States  [tire  Department  of 
Etwroy  (DOE)).  History,  technological 
trends,  number  of  operations,  production 
and  sules  of  enriched  uranium  and 
urnnium  enrichment  services, 
employment  and  wages,  capacity,  major 
m.irkets.  inventories,  costs,  productivity, 
fin.sncial  experience,  DOE  prices, 
nwrket  prices  for  enriched  and 
nonenriched  uranium  and  uranium 
enrichment  services,  changes  in  industry 
structure  such  as  ownership  changes, 
the  influence  of  middle-men  and 
brokerage  firms,  projections  of  the 
amount  of  enriched  uranium  that  U.S. 
utilities  will  be  able  to  purchase  from 
sources  other  than  the  DOE.  and  steps 
the  U.S.  enrichment  industry  is  taking  to 
adjust  to  foreign  competition. 
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(2)  The  uranium  enrichment  industries 
in  the  USSR,  the  PRC.  and  other 
nonmarket  economy  countries,  as 
appropriate.  History,  technological 
trends,  number  of  operations,  production 
and  sales  of  enriched  uranium  and 
uranium  enrichment  services,  export 
capacity,  major  markets,  industry 
structure,  marketing  strategy,  prices,  and 
projected  short  and  long-term  trends  for 
these  industries. 

(3)  The  impact  of  sales  of  enriched 
and  nonenriched  uranium  and  uranium 
enrichment  services  to  the  United  States 
from  the  USSR,  the  PRC.  and  other 
nonmarket  economy  countries,  as 
appropriate,  on  the  domestic  industry. 
Listing  of  imports  of  uranium  from  the 
USSR,  the  PRC,  and  other  nonmarket 
countries,  as  appropriate,  listing  of  long 
and  short-term  contracts  for  enriched 
and  nonenriched  uranium  secured  in  the 
United  States  by  the  USSR,  the  PRC. 
and  other  nonmarket  economy 
countries,  as  appropriate,  market 
strategies  used  by  these  countries  to 
export  enriched  and  nonenriched 
uranium  or  unranium  enrichment 
services  to  the  United  States,  strategies 
adopted  by  the  DOE  to  adjust  to  and 
limit  the  impact  of  these  imports, 
projected  penetrations  of  the  U.S. 
market  by  the  USSR,  the  PRC,  and  other 
nonmarket  economy  countries,  as 
appropriate,  comparison  of  prices 
charged  by  these  countries  with  prices 
charged  by  the  DOE,  quality  of  uranium 
enrichment  services  offered  by  the  DOE 
compared  with  uranium  enrichment 
services  offered  by  the  USSR,  the  PRC. 
and  other  nonmarket  economy 
countries,  as  appropriate,  and  overview 
of  the  impact  of  imports  of  enriched  and 
nonenriched  uranium  from  the  USSR, 
the  PRC.  and  other  nonmarket  economy 
countries,  as  appropriate,  on  the 
domestic  enrichment  industry  (the  DOE) 
and  on  other  uranium  producers, 
including  the  U.S.  uranium  mining  and 
milling  industry. 

The  Committee  requested  that  in 
preparing  its  report,  the  Commission 
should  seek  views  and  input  from  the 
private  sector  and  utilize  existing 
information  available  from  U.S. 
Government  agencies  to  the  extent 
practicable. 

Public  hearing 

A  public  hearing  in  connection  with 
this  investigation  is  currently  scheduled 
to  begin  at  9:30  a.m.  on  January  17, 1992. 
at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  SW.. 
Washington.  DC.  All  persons  have  the 
right  to  appear  by  counsel  or  in  person, 


to  present  information,  and  to  be  heard. 
Persons  wishing  to  appear  at  the  public 
hearing  must  file  a  request  with  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  St.  SW..  Washington. 
DC  20436.  not  later  than  the  close  of 
business  (5:15  p.m.),  on  January  3. 1992. 
In  addition,  persons  testifying  should 
file  prehearing  briefs  (original  and  14 
copies)  with  the  Secretary  by  the  close 
of  business  on  January  6. 1992.  The 
deadline  for  filing  post  hearing  briefs  is 
the  close  of  business  on  January  31. 
1992.  In  the  event  that  no  requests  to 
appear  at  the  hearing  are  received  by 
the  close  of  business  on  January  3, 1992, 
the  hearing  will  be  cancelled.  Any 
person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  of  the 
Commission  (202-205-1808)  after 
January  6, 1992,  to  determine  whether 
the  hearing  will  be  held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
investigation.  Written  statements  are 
encouraged  early  in  the  investigative 
process,  but  should  be  received  by  close 
of  business  on  January  31, 1992,  to  be 
considered  by  the  Commission  for  the 
report.  Commercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  marked  "Confidential 
Business  Information"  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  available 
for  inspection  by  interested  persons.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commission's  office  in 
Washington,  DC. 

Hearing  impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810. 

Issued:  September  25. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  91-23693  Filed  10-1-91;  8:45  am) 

BSUJNO  CODE  7020-03-M 


INTERSTATE  COMMERCE 
COMMISSION 

IRnance  Docket  No.  31920] 

Missouri  Pacific  Railroad  Co.— Control  ^ 
Exemption— Chicago  and  Western 
Indiana  Railroad  Co. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  the  Missouri 
Pacific  Railroad  Company  (MP)  from  the 
prior  approval  requirements  of  49  U.S.C. 
11343-11344  for  its  acquisition  of 
complete  control  of  the  Chicago  and 
Western  Indiana  Railroad  Company 
(C&WI).  MP  is  currently  one  of  the  four 
rail  carriers  that  own  equal  share  of  all 
of  the  outstanding  capital  stock  of 
C&WI.  The  exemption  is  subject  to 
employee  protective  conditions. 

DATES:  The  exemption  is  effective  on 
November  1, 1991.  Petitions  for  stay 
must  be  filed  by  October  15. 1991. 
Petitions  for  reconsideration  must  be 
filed  by  October  22, 1991. 

ADDRESSES:  Send  pleading  referring  to 
Finance  Docket  No.  31920  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  representatives:  Beverly 
S.  Greer,  1416  Dodge  Street,  #830, 
Omaha,  NE  68179,  and  Marvin  F. 
Metge,  300  W.  Washington,  St.,  #1500, 
Chicago,  IL  60606. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write,  call  or 
pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721). 

Decided:  September  25. 1991. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  Jr. 
Secretary. 
(FR  Doc.  91-23718  Filed  10-1-91;  8:45  am] 

BILLINO  COOe  703»-01-M 


Federal  Register  /  Vol.  56,  No.  191  /  Wednesday,  October  2,  1991  /  Notices 


49907 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ArnKO  Specialty  Steel,  et  at.; 
investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worlter  Adjustment  Assistance 

Petitions  have  been  filed  with  the    ' 
Secretary  of  Labor  under  section  221(a] 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  IL 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  sur.h 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  October  15, 1991. 

Appendix 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  15, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  16th  day  of 
September  1991. 
Marvin  M.  Foolcs. 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Ratitionar  (Union/Workefs/Firm) 


Location 


Date 
received 


Date  of 
petition 


Petition  No. 


Articles  produced 


Armco  Specialty  Steel  (Wkrs) 

Aztec  Specialty  Co.  (Wkrs) , 

Barry  of  Goldsboro,  Inc.  (Wkrs) 

BASF  (USWA) „.. 

Bentley  Ind.  (Wkrs) 

Brocl<way  Clay  Co.  (ABGW) „ 

Oty  of  PittstJorgti,  Finance  Dept  (Wkrs) 

Consolidated  Industnes,  Inc.  (Wkrs) 

Cort)in  &  Russwin  Architec.  Hardware  (lAM). 

Dowel!  Schumtjerger,  Inc.  (Wkrs) 

Dyco  Elec  II  (Wkrs) 

Hanes  Hosiery  (Wkrs) 

J.N.R.  Shake  (Wkrs) 

Joy  Technologies.  Inc.  (Wkrs) 

Keller  Furniture  of  Indiana  (USWA) 

McVay  Drilling  Co.  (Wkrs) 

Motion  Control  Industries  (Wkrs) , 

MPC  (Wkrs) 

Republic  Engineered  Steels  (Wkrs) 

ReputJiic  Engineered  Steels  (Wkrs) 

Republic  Engineered  Steels  (Wkrs) , 

Republic  Engineered  Steels  (Wkrs) , 

Republic  Engineered  Steels,  Inc.  (USWA)...., 

Rusty  Clark  Survey  Co.,  Inc.  (Co.) 

Spencer  Industries.  Inc.  (Wkrs) , 

Stiller  Seafood  (Wkrs) _ 

Tektronix,  Inc.  (Wkrs) , 

Tuboscope  Inc.  (Wkrs) , 

Universal  Bedroom  Furniture,  Inc.  (Co.) 

Universal  Bedroom  Furniture,  Inc.  (Co.) 

Zimmerman  &  Jansen,  Inc.  (USWA) 


Baltimore,  MD 

Oklahoma  City,  OK 

GoWsboro,  NC 

Hamtrmck,  Ml 

Evans  City,  PA 

Brockway,  PA 

Pittsburgh,  PA 

El  Paso,  TX 

Berlin,  CT 

Midland,  TX 

Angola,  NY 

(.aGrange,  GA 

Forks.  WA 

Franklin,  PA 

Unton,  IN 

Hobbs,  NM 

Ridgway,  PA 

Monroe,  Wl 

Gary,  ID 

WilHmantic,  CT 

Beaver  Falls,  PA .... 

Chk:ago,  IL 

C^anton,  OH 

Breaux  Bridge,  LA.. 

Dunnwre,  PA 

FT  Pierce,  FL 

Beaverton,  OR 

Great  Bend,  KS 

GoWsboro,  NC 

Wendell.  NC 

Glenshaw,  PA 


09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 


09/05/91 
08/12/91 
08/30/91 
09/05/91 
09/05/91 
07/10/91 
07/29/91 
08/26/91 
08/16/91 
09/03/91 
09/06/91 
09/06/91 
08/22/91 
09/06/91 
09/04/91 
09/03/91 
06/27/91 
08/26/91 
08/06/91 
08/06/91 
08/06/91 
08/06/91 
08/06/91 
08/29/91 
09/04/91 
08/29/91 
07/15/91 
09/03/91 
08/30/91 
08/30/91 
09/04/91 


26,317 
26,318 
26.319 
26,320 
26,321 
26.322 
26,323 
26.324 
26.325 
26,326 
26.327 
26,328 
26,329 
26,330 
26,331 
26.332 
26,333 
26,334 
26,335 
26,336 
26,337 
26,338 
26,339 
26,340 
26,341 
26,342 
26,343 
26,344 
26,345 
26,346 
26,347 


Stainless  Stenl 
Oil 

Footwear. 
Auto  Paint. 
Store  Fixtures 


Steel 

Missile  Modifications. 

Dom  Lock  Cylinders. 

Oil  and  Gas. 

Electronic  Components, 

Pantytx58e 

Red  Cedar  Shakes 

Machir)ery 

Furniture. 

Oil  &  Gas. 

Truck  and  Trailer  Brake  Btocks. 

Vaumn  Harnesses. 

Steel. 

Steel. 

Steel 

Steel. 

Steel. 

Oil  and  Gas. 

Pants  and  Shorts. 

Seafood 

Integrated  Orcults. 

Oil  and  Gas. 

Wood  Furniture. 

Wood  Furniture. 

Steel. 


(FR  Doc.  91-23712  Filed  10-1-91;  8:45  am] 

BILUNO  CODE  4510-30-M 


[TA-W-25,  750)  • 

Marceau  Sports,  Chaska,  MN; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worl(er 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 


Worker  Adjustment  Assistance  on  July 
31, 1991,  applicable  to  all  workers  of 
Marceau  Sports,  Chaska,  Minnesota. 
The  notice  will  soon  be  published  in  the 
Federal  Register. 

Based  on  new  information  from  the 
company,  several  workers  are  being 
retained  for  close  down  operations 
beyond  the  February  11, 1991 
termination  date.  Therefore,  the 
certification  is  amended  by  deleting  the 
termination  date.  The  amended  notice 
applicable  to  TA-W-25,  750  is  hereby 
issued  as  follows: 


All  workers  of  Marceau  Sports,  Chaska, 
Minnesota  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
11, 1990  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  23rd  day  of 
September  1991. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. . 

|FR  Doc.  91-23713  Filed  10-1-91;  8:45  am) 

MLLMO  CODE  4510-W-M 
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(TA-W-2«J)41| 

Nerco  Ofl  and  Gas,  inc^  Vancouver, 
WA;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  September  5, 1991  one  of  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  August  30, 
1991  and  published  in  the  Federal 
Register  on  September  10, 1991  (56  PR 
46207). 

The  petitioner  claims,  among  other 
things,  that  the  decreased  sales  or 
production  criterion  would  have  been 
met  had  Nerco's  two  major  acquisitions 
in  1991  not  been  included. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC  this  20th  day  of 
September  1991. 

Stephen  A.  Wandnar, 

Deputy  Director.  Office  ofLegishtJon  Sr 

Actuarial  Services,  Unemphyment  Insurance 

Service. 

|FR  Doc.  91-23714  Filed  10-1-91;  &45  am] 

BtUJNQCOOE  4S10-3(Mi 


ITA-W-25, 818-25,820  &  TA-W-26,006- 
26,009] 

Santa  Fe  Minerals,  Inc^  Dallas,  TX  and 
in  Various  Field  Offices  In  OK,  LA,  AR 
and  CA;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Santa  Fe  Minerals.  Inc,  Dallas,  Texas 
and  in  various  field  offices  in  Ok,  La,  Ar, 
and  Ca.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-25.818-25,820.  26.006-20009:  Santa  Fe 
Minerals.  Incorporated.  Dallas  Tx  and  in 
Various  Field  Offices  in  Ok.  La.  Ar.  and 
Ca  (September  20. 1991) 


Signed  at  Waahington.  DC  this  23th  day  of 
September.  1991. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Ad/us Iment 

Assistance. 

(FR  Doc.  91-23715  Filed  10-1-91;  8:45  am| 

BNXiNQ  COOC  45t»-*0-ll 


Union  Metal  Corp.,  et  al^  Notice  of 
Determinations  Regarding  Eligibility  to 
Appty  for  Worfter  Ad)ustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
September  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certifkation  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directiy  competitive  with 
articles  produced  by  the  firms  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  impcHls  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-28.083;  Union  Metal  Corp..  East 

Stroudsburg.  PA 
TA-W-25.991:  Cortex  Corp..  Addison.  IL 
TA-W-25.968:  Loth  Lumber  Co..  Inc.. 

Gold  Bar.  WA 
TA-W-25.894;  Eastern  Gear  Corp.. 

Paterson,  NJ 
TA-W-26.115:  Stan-Lite  Corp.,  McAdoo. 

PA 
TA-  W-26,048:  Signal  Aparel  Co..  Inc.. 

Chattanooga,  TN 
TA-  W-26.  lot-  General  Kinetics,  Inc, 

Cryptek  Secure,  Communicatioa 

Div..  Hemdon.  VA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 


TA-W-26.079: Seagate  Technology.  Inc.. 
Bloomington.  MN 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.080:  Sensus  Technologies. 
Inc..  Uniontown.  PA 

Increased  imports  did  not  contribute 
importanUy  to  worker  separations  at  the 
firm. 

TA-W-26.151:  Dover  Handbag  Co.,  Inc.. 
Netcong.  N/ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974 

TA-W-25.978:  Plumrose  Dak.  East 
Brunswick,  NJ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.109;  Kitchens  of  Sara  Lee. 
Deerfield.  IL 

U.S.  imports  of  bakery  products  are 
negligible. 

TA-W-26,118;  Zenith  Electronics  Corp., 
El  Paso.  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.117:  Wheatly  Gaso.  Inc.. 
Tulsa,  OK 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totaljy  or 
partially  separated  as  required  for 
certification. 

Affirmative  Determinations 

TA-W-25.750:  Marceau  Sports.  Chaska. 

MN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  11, 
1990. 

TA-W-26,039;  Natale  Cutting  Services, 
Inc..  Bloomfield  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  4, 
1990. 

TA-W-26.024:  Capri  Coat  Corp..  Clifton. 
NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  24, 
1990. 

TA-W-26.030:  Esselte  Pendaflex  Corp,. 
Parsiphany.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  17, 
1990. 

TA-W-25,9e9;  Airshield  Corp.. 
Bridgeport.  CT 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1991. 

TA-W-25.935;  Duglas  &  Lamason. 
Milan.  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  |une  1,  ■ 
1991. 

TA-W-28.165:  Millersburg  Div  of  Calvin 
Klein,  Millersburg.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  16, 
1990. 

TA-W-26.091;  Armstong  Drilling.  Inc.. 
Wooster.  OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  8, 
1990. 

TA-W-26,102;  Frink  America.  Inc.. 
Clayton.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  8, 
1990. 

TA-W-26,180:  Etonic/Tretorn. 
Richmond.  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  29, 
1990. 

TA-W-28,090;  Amber  Well  Completion 
Rentals.  D/B/A  BPI  Wireline. 
Tuscaloosa.  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1991  and  before  September  1, 1991. 

TA-W-26,075;  Oryx  Energy  Co..  Dallas. 
TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  31, 
1991. 

TA-W-26.076;  Oryx  Energy  Co..  Gulf 
Coasts  Production  Region,  Houston, 
TX  &  Operating  at  Various 
Locations  in  the  Following  States: 
A;  TX.  B;  MS.  C;  LA 

A  certification  was  issued  covering  all 
workers  Separated  on  or  after  July  31, 
1991. 
TA-W-26.077;  Oryx  Energy  Co.. 

Southwestern  Production  Region, 

Midland  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  31, 
1991.- 
TA-W-26,092;  Atlas/Soundolier, 

Parsippany.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  11, 
1990. 
TA-W-26,078:  Oryx  Energy  Co.,  Mid 

Continent  Production  Region. 

Oklahoma  City.  OK  &  Operating  at 

Various  Locations  in  The  Following 

States:  A;  OK.  B;  CO,  C;  NM.  D:  CA. 

E:  WY.  F:  ML  C;  ND.  H;  KS 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  31, 
1991. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  September.  1991.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C-4318.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington.  DC 
20210  during  normal  business  hours  or  will  be 
mailed  to  persons  to  write  to  the  above 
address. 

Dated:  September  23, 1991. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  91-23716  Filed  10-1.^1:  8:45  am] 

WLLIKQ  COOE  4S10-30-M 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  TranMCtion  Exemption  91-66; 
Exemption  Application  No.  D-8533,  et  aL] 

Grant  of  Individual  Exemptions;  City 
Capital  Counseling,  Inc.  (CCC),  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 


because,  effective  December  31, 1978. 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2]  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpari  B  (55  FTl  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

City  Capital  Counseling,  Inc.  (CCC) 
Located  in  Atlanta,  GA 

[Prohibited  Transaction  Exemption  91-56: 
Exemption  Application  No.  D--8533] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  P)  shall  not  apply  to  the 
acquisition,  sale  or  redemption  of 
Hmited  partnership  interests  (the 
Interests)  between  CCC,  the  general 
partner  of  City  Associates,  L.P.  (the 
Limited  Partnership)  and  pension  plans 
(the  Plans)  or  individual  retirement 
accounts  (the  IRAs)  investing  in  the 
Limited  Partnership,'  provided  the 
following  conditions  are  satisfied: 

(1)  The  investment  of  a  Plan's  assets 
in  the  Limited  Partnership  shall  be 
approved  by  a  Plan  fiduciary  who  is 
independent  of  CCC  and  its  affiliates. 

(2)  CCC  shall  determine  and 
document,  pursuant  to  a  written 
procedure,  that  the  investment  decision 
is  being  made  by  a  Plan  fiduciary  who  is 
Independent  of  CCC  and  its  affiliates 
and  who  is  capable  of  making  an 
informed  investment  decision  about 
investing  in  the  Limited  Partnership. 

(3)  Prior  to  making  an  investment  in 
the  Limited  Partnership,  each  Plan 
fiduciary  shall  receive  offering  materials 
which  disclose,  among  other  things,  all 
material  facts  concerning  the  purpose, 
structure  and  operation  of  the  Limited 
Partnership  as  well  as  associated  risk 
factors. 


■  The  Plani  and  the  IRA*  are  collectively  referred 
to  herein  as  the  Plans. 
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[i)  Nk)  participating  Plan  may  invest 
an  anxmnt  which  exceeds  20  percent  of 
the  total  assets  of  the  Limited 
Partnership. 

(5)  At  the  time  the  transactions  are 
entered  into,  the  terms  of  the 
transactions  shall  be  at  least  as 
favorable  to  the  Plans  as  those 
obtainable  in  arm's  length  transactions 
between  unrelated  parties. 

(6)  No  participating  Plan  shall  pay  a 
fee  or  commission  by  reason  of  the 
acquisition,  sale  or  redemption  of  an 
Interest  in  the  Limited  Partnership. 

(7)  The  total  fees  paid  to  CCC  shall 
constitute  no  more  than  reasonable 
compensation. 

(8)  Each  participating  Plan  shall 
receive,  not  later  than  90  days  after  the 
end  of  the  period  to  which  the  report 
relates,  the  following  from  CCXZ  with 
respect  to  investing  in  the  Limited 
Partnership: 

(a)  An  audited  financial  statement  of 
the  Limited  Partnership  prepared 
annually  by  a  quahfied  independent 
public  accountant:  and 

(b)  A  quart«4y  statement  of  a  Plan's 
percentage  interest  in  the  Limited 
Partnership  and  the  value  of  such 
Interest. 

Such  reports  shall  also  disclose  the  total 
fees  paid  to  CXDC  by  the  participating 
Plans. 

(9)  CCC  shall  maintain,  for  a  period  of 
six  years,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (lOj  of  this  section  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met.  except  that 

(a)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
CCC  and/or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  year  period,  and  (b)  no  party  in 
interest  other  than  CCC  shall  be  subject 
to  the  civil  penalty  that  may  be  assessed 
under  section  502(i)  of  the  Act.  or  to  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(10)  below. 

(10)(a)  Except  as  provided  in  section 

(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (9)  of  this  section  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(2)  Any  fiduciary  of  a  participating 
Plan  which  invests  as  a  limited  partner 


(the  Limited  Partner)  or  any  duly 
authorized  representative  of  such 
fiduciary: 

(3)  Any  contributing  employer  to  any 
Plan  investing  as  a  Limited  Partner  or 
any  duly  authorized  employee 
representative  of  such  employer 

(4)  Any  participant  or  beneficiary  of 
any  participating  Plan  investing  as  a 
Limited  Partner,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary;  and 

(5)  Any  other  Limited  Partner. 

(b)  None  of  the  persons  described 
above  in  subparagraphs  (2)-{5)  of  this 
paragraph  (10)  shall  be  authorized  to 
examine  the  trade  secrets  of  CCC  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  5, 1991  at  56  FR  37235. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  52^-8881.  (This  is  not  a 
toll-free  number.) 

Bobson  Constnictioa  Company,  Defined 
Benefit  Pension  Plan  (the  Plan),  Located 
in  Southfield.  Michigan 

[Prohibited  Transaction  Exemption  91-57; 
Exemption  Application  No.  D--8717] 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
for  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  loan  by  the  Plan  of  amounts 
not  to  exceed  the  lesser  of:  (a)  $495,000: 
or  (b)  25  percent  of  its  total  assets,  to 
Bobson  Construction  Company,  Inc.,  the 
Plan's  sponsor,  on  a  recurring  basis  over 
a  five-year  period,  under  the  terms  and 
conditions  described  in  the  notice  of 
proposed  exemption,  provided  such 
terms  and  conditions  are  not  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  »vith  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubHshed  on 
August  5, 1991  at  56  FR  372^. 
TEMPORARY  NATIWE  Of  EXEMPTION:  This 
exemption  is  effective  for  five  years 
from  the  date  of  granting  of  this 
exemption. 

Subsequent  to  the  expiration  of  the 
exemption,  the  Wan  may  continue  to 
hold  any  loan  provided  such  loan  was 
made  during  the  five-year  period. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Equitable  Life  Assurance  Society  of  the 
United  States  (Equitable),  Located  in 
New  York,  New  York 

[Prohibited  Transaction  Exemption  91-58: 
Exemption  Application  No.  E>-8535) 

Exemption 

The  restrictions  of  section  406(a), 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  appHcation 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply,  effective  April  30, 
1989,  to  the  sale  of  50%  equity  interests 
in  twelve  regional  shopping  centers  (the 
Properties)  from  Equitable's  general 
account  to  Equitable's  Separate  Account 
No.  141  (the  Separate  Account),  a  single 
customer  separate  account  maintained 
by  Equitable  under  a  group  annuity 
contract  on  behalf  of  the  International 
Business  Machines  Corporation  (IBM) 
Retirement  Plan  (the  Plan),  which  held 
the  other  50%  eqiiity  interests  in  the 
Properties,  provided  that  the  terms  and 
conditions  of  the  transaction  were  at 
least  as  favorable  to  the  Separate 
Account  as  those  between  unrelated 
parties  would  have  been. 

The  exemption  is  subject  to  the 
express  conditions  that  the  material 
facts  and  representations  contained  in 
the  application  are  true  and  complete, 
and  that  the  application  accurately 
describes  all  material  terms  of  the 
transaction  consummated  pursuant  to 
the  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
15, 1991,  at  58  FR  22455. 
EFFECTIVE  DATE:  This  exemption  is 
effective  April  30, 1989. 
WRITTEN  COMMENT:  The  Department 
received  one  written  comment  with 
regard  to  the  proposed  exemption  and 
no  requests  for  a  bearing.  The  comment 
was  submitted  by  a  Plan  participant 
who  stated  that,  in  his  opinion,  the 
investment  of  Plan  assets  in  the 
Properties  was  speculative  and  that  he 
therefore  objected  to  the  exemption.  The 
participant  also  alleged  that  participants 
and  beneficiaries  of  the  Plan  were  not 
adequately  notified  of  the  proposed 
exemption.  He  claimed  that  the  bulletin 
boards  on  which  the  notice  was  posted 
in  IBM  facilities  are  rarely  read  by  IBM 
employees  because  they  contained 
government-required  notices  thai  are 
rarely  changed. 
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!n  response  to  the  participant's 
commeaL  Jackson  Cross,  the 
independent  fiduciary,  noted  that  it  had 
performed  an  extensive  review  and 
analysis  of  the  investment  in  the 
Properties  and  that  on  that  basis,  it    ' 
concluded  that  the  investments  were 
appropriate  for  Plan  investment  and 
recommended  that  the  Plan  proceed 
with  the  transaction.  In  addition,  the 
applicant  noted  that  these  types  of 
investments  are  not  unusual  for  pension 
plans,  that  the  Separate  Account  has 
held  an  interest  in  each  of  the  Properties 
since  1984,  and  that  the  subject 
transaction  was  designed  to  consolidate 
the  Plan's  interests  in  the  Properties. 

In  response  to  the  participant's  other 
comment,  IBM  has  responded  that  the 
notice  was  in  fact  well-publicized  by 
being  posted  in  conspicuous  places  in  all 
of  its  sites.  In  large  buildings,  the  notice 
was  posted  in  more  than  one  place.  IBM 
also  claims  that  employees  do  read 
notices  so  posted  and  states  that  it 
received  inquiries  from  nearly  100 
employees  concerning  the  proposed 
exemption. 

After  consideration  of  the  entire 
record,  including  the  written  comment 
received,  the  Department  has  decided  to 
grant  the  exemption  as  proposed. 
FOR  FURTHER  IMFOMMATION  CONTACT: 
David  Lurie  of  the  Department 
telephone  (202)  523-7901.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  Solely  in  the 
interest  of  tiie  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  tlie  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 


not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representation  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC  this  27th  day  of 
Septeml>er  1991. 
Ivan  StrasfeM. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Adwinistratioii. 
U.S.  Department  of  Labor. 
|FR  Doc.  91-23701  Filed  10-1-91:  8:45  ami 

BILLING  COM  4S10-»-« 

(Application  No.  l>-«722,  et  al.] 

Proposed  Exemptions;  Martens,  Ryan 
artd  Steadman,  M.D.'t  P.C.  Employees 
Pension  Plan  III,  et  al. 

AQENCV:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code) 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Resister  Notice.  Comments  ariH 
request  for  hearing  should  state:  (1)  The 
name,  address,  and  telephone  number  of 
the  person  making  the  comment  or 
request,  and  (2)  the  nature  of  the 
person's  interest  in  the  exemption  and 
the  manner  in  which  the  person  would 
be  adversely  affected  by  the  exemption. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for  a 
hearing  must  also  state  the  issues  to  be 
addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations. 


room  N-5849.  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW.. 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.&  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue  N.W.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  257a  subpart  B  (55  FR 
32836,  32847,  August  10, 1990).  Effective 
December  11, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Martens,  Ryan  and  Steadman,  M.D.'s 
P.C,  Employees  Pension  Plan  III  (the 
Plan)  Located  in  New  York,  New  York 

[Application  No.  D-B722| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part  2570. 
subpart  B  (55  FR  32836.  32847,  August  10, 
1990.)  If  the  exemption  is  granted,  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
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purchase  by  the  Plan  of  certain 
improved  real  property  (the  Property) 
from  Anna  M.  Ryan  (Mrs.  Ryan),  a 
disqualifled  person  with  respect  to  the 
Plan,  provided  the  Plan  pays  the  lesser 
of  $173,900  •  or  the  fair  market  value  of 
the  Property  at  the  time  of  the  purchase, 
less  a  sales  commission  which  may 
otherwise  have  been  paid  by  Mrs.  Ryan 
in  a  sale  of  the  Property  to  an  unrelated 
party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  one  participant,  which  as  of  July  31, 
1991.  had  approximately  $829,395  in 
total  assets.  The  trustee  and  sole 
participant  of  the  Plan  is  Samuel  Ryan, 
M.D.  (Dr.  Ryan).*  Mrs.  Ryan  is  the  wife 
of  Dr.  Ryan,  and  as  such  a  disqualified 
person  with  respect  to  the  Plan.  The 
Plan  sponsor  is  Martens,  Ryan  and 
Steadman,  M.D.'s,  P.C,  a  professional 
medical  corporation  incorporated  in  the 
State  of  New  York. 

2.  The  Property  was  purchased  in 
June,  1981,  by  Mrs.  Ryan  for  investment 
purposes  for  $105,000  from  W.  Robert 
Beer  and  Janet  A.  Hughes,  who  are 
independent  third  parties  with  respect  to 
the  Plan  and  the  Employer.  The 
purchase  was  financed  by  a  loan  from 
First  Federal  Savings  and  Loan,  located 
in  New  Haven,  Connecticut.  The 
applicant  represents  that  the  loan  was 
paid  off  on  March  14, 1991.  The  Property 
has  been  leased  to  Diana  Rothem  (Ms. 
Rothem),  an  independent,  third  party 
since  September,  1984.  The  Property  is 
currently  producing  rental  income  of 
$12,000  a  year.  The  applicant  represents 
that  the  Property  is  not  adjacent  to  any 
other  properties  owned  by  other 
disqualified  persons. 

3.  The  Property,  located  in  Branford, 
Connecticut,  is  improved  residential  real 
estate  and  consists  of  5  rooms,  2 
bedrooms,  1  bath  and  1  small  partially 
finished  room  in  the  basement.  The 
Property  was  appraised  on  July  29, 1991, 
by  Edward  T.  Chieffo  (Mr.  Chieffo),  an 
independent  qualified  appraiser  with 
Edward  T.  Chieffo  Appraisal  Services. 
Mr.  Chieffo  primarily  relied  on  the  sales 
comparison  appraisal  method  and 
concluded  that  the  fair  market  value  of 
the  Property  as  of  July  29, 1991.  is 
$185,000. 


'  This  Tigure  represents  the  fair  market  value  of 
the  Properly  determined  by  an  independent 
appraiser  as  of  July  28. 1991  less  a  6%  sales 
commission,  which  it  Is  represented  in  the  standard 
real  estate  brokerage  commission  for  a  sale  of  this 
type  in  the  State  of  Connecticut. 

*  Becd'jse  Dr.  Ryan  Is  the  only  participant  in  the 
Plan,  there  is  no  jurisdiction  under  Title  1  of  the  Act 
pucsuant  to  29  CFR  2S10.3-3|b).  However,  there  is 
jurisdictiun  under  Title  U  of  the  Act  pursuant  to 
sect.un  4975  of  the  Code. 


4.  The  applicant  proposes  to  sell  the 
Property  to  the  Plan,  and  the  Plan  will 
continue  to  lease  the  Property  to  Ms. 
Rothem.  The  applicant  represents  that 
the  acquisition  of  the  Property  is 
administratively  feasible,  in  the  best 
interest  and  protective  of  the  Plan.  The 
transaction,  which  will  involve 
approximately  21%  of  the  Plan's  total 
assets,  will  be  a  one-time  cash 
transaction  and  the  Plan  will  bear  no 
expenses  with  respect  to  the  purchase. 
Further.  Mr.  Chieffo  represents  that  the 
real  estate  market  in  Branford, 
Connecticut  appears  to  have  stabilized. 
The  applicant  also  obtained  an  opinion 
of  Philip  E.  Carloni  (Mr.  Carloni),  a 
realtor  with  Realty  World-Carloni 
Associates  in  Branford,  Connecticut.  In 
his  opinion,  sales  activity  in  the  area  is 
increasing  and  the  prospect  of 
appreciation  for  single  family 
residences,  such  as  the  subject  Property, 
is  good  over  the  next  five  years.  Mr. 
Carloni  also  represents  that  in  the  State 
of  Connecticut  commission  rates  for 
residential  real  estate  average  six  (6) 
percent.  Also,  the  transaction  is 
protective  of  the  Plan  because  the  fair 
market  value  of  the  Property  has  been 
determined  by  an  independent,  qualified 
appraiser.  Finally,  economic  hardship 
will  result  if  the  transaction  is  denied 
because  the  Plan  will  forego  an 
opportunity  to  invest  in  the  Property 
which  is  expected  to  appreciate  in  value 
and  is  currently  yielding  rental  income. 

5.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section 
4975(c)(2)  because: 

(a)  The  proposed  purchase  will  be  a 
one-time  cash  transaction; 

(b)  The  price  paid  by  the  Plan  will  be 
the  lesser  of  $173,900  or  the  fair  market 
value  of  the  Property  at  the  time  of  the 
purchase  as  determined  by  an 
independent,  qualified  appraiser  less  a 
sales  commission,  which  may  have 
otherwise  been  paid  by  Mrs.  Ryan  in  a 
sale  of  the  Property  to  an  unrelated 
party; 

(c)  The  Plan  will  pay  no  expenses 
associated  with  the  transaction; 

(d)  The  transaction  will  enable  the 
Plan  to  acquire  the  Property  which  is 
currently  yielding  rental  income  and  is 
expected  to  appreciate  in  value  in  the 
future;  and 

(e)  Dr.  Ryan  as  the  sole  participant  of 
the  Plan  would  be  the  only  individual 
affected  by  the  transaction. 

Notice  to  Interested  Persons 

Because  Dr.  Ryan  is  the  sole 
participant  of  the  Plan,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 


exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing 
are  due  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACr. 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

General  Motors  Hourly-Rate  Employees 
Pension  Plan;  and  the  General  Motors 
Retirement  Program  for  Salaried 
Employees  (together,  the  Plans),  Located 
in  New  York,  New  York 

lApplication  Nos.  D-8577  and  D-8578| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(a)(1)  (A)  through  (D)  of  the 
Code,  shall  not  apply  to  the  purchase  on 
December  19, 1990  by  the  Plans  of  a 
commercial  mortgage  note  (the  Note) 
which  is  secured  by  a  first  deed  of  trust 
against  certain  improved  real  property 
(the  Property),  from  The  Prudential 
Insurance  Company  of  America 
(Prudential),  a  party  in  interest  with 
respect  to  the  Plans,  for  $200,786,511, 
provided  that  such  amount  was  not 
greater  than  the  fair  market  value  of  the 
Note  on  the  date  of  purchase. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  December  19, 1990. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  qualified  defined 
benefit  plans  which  were  established  to 
provide  retirement  benefits  for  eligible 
hourly  and  salaried  employees  of  the 
General  Motors  Corporation  (GMC)  and 
its  affiliates.  The  Plans  covered  a  total 
of  approximately  835,075  participants  as 
of  October  1, 1990.  The  aggregate  fair 
market  value  of  the  assets  of  the  Plans 
was  approximately  $34.7  billion,  as  of 
June  30. 1990. 

The  Plans  are  funded  through  several 
trusts  (the  Trusts)  which  are  empowered 
to  hold,  manage  and  invest  funds  to  be 
used  for  providing  benefits  under  the 
Plans.  Bankers  Trust  Company  of  New 
York  (Bankers  Trust)  is  the  trustee  of 
each  of  the  Trusts.  Bankers  Trust  has  no 
discretionary  authority  over  the 
investment  management  of  the  assets 
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held  in  the  Trusts  relating  to  the  suject 
transaction. 

2.  The  Pension  Investment  Committee 
on  GMC  (the  PIC)  is  a  committee 
established  by  the  Finance  Committee  of 
the  Board  of  Directors  of  GMC  (the 
Finance  Committee),  the  named 
fiduciary  of  the  Plans.  The  PIC  has  been 
delegated  responsibility  for  allocating 
funds  among  trustees  and  investment 
managers,  determining  asset  mix  in 
accordance  with  the  broad  investment 
guidelines  established  by  the  Finance 
Committee,  and  overseeing  in-house 
investing  for  a  portion  of  the  assets  of 
the  Plans.  The  PIC  is  comprised  of 
officers  of  GMC.  all  of  whom  are 
independent  of  Prudential  and  its 
affiliates. 

3.  On  March  3, 1987.  the  Plans 
invested  $72  million  in  a  ten-year, 
shared  appreciation  second  mortgage 
loan  which  was  secured  by  the  Property. 
The  Property  consists  of  three  newly 
constructed  high-rise  office  buildings, 
known  as  Pacific  Corporate  Towers, 
located  in  El  Segundo,  California.  The 
Property  contains  approximately 
1,544,000  rentable  square  feet  of  office 
and  retail  space  and  two  multi-level 
paricing  structures  for  approximately 
5,230  automobiles.  The  ft-operty  was 
owned  by  Pacific  Realty  Associates 
(Pacific  Realty),  an  unrelated  party. 
Pacific  Realty  acquired  the  Property 
from  Prudential  on  March  3, 1987  for 
approximately  $270  million.  Prudential 
provided  Pacific  Realty  with  a  $200 
million  first  mortgage  loan,  which  was 
evidenced  by  the  Note.  The  Plans' 
second  mortgage  loan  provided  Pacific 
Realty  with  the  remainder  of  the 
purchase  price  plus  $2  million  to  cover 
third-party  closing  costs.  In  addition. 
Prudential  agreed  to  set  aside  $39.5 
million  to  be  paid  over  time  to  cover  the 
projected  costs  of  leasing  or  re-leasing 
vacant  space  in  the  Property. 

4.  The  Boston  Company  Real  Estate 
Counsel,  Inc.  (The  Boston  Company) 
served  as  the  investment  manager  and 
sole  decision-maker  for  the  assets  of  the 
Plans  involved  in  the  second  mortgage 
loan.  The  applicant  states  that  The 
Boston  Company  was  a  "qualified 
professional  asset  manager"  (QPAM),  as 
defined  under  section  V(a)  of  Prohibited 
Transaction  Exemption  84-14  (PTE  84- 
14.  49  FR  9494.  March  13. 1984).»  The 


Boston  Company  states  that  it  did  an 
extensive  analysis  of  the  second 
mortgage  loan  as  a  potential  investment 
for  the  Plans,  including  a  determination 
of  various  projected  annual  rates  of 
return  which  could  be  anticipated  by  the 
Plans,  the  risks  associated  with  such 
projected  returns,  and  the 
creditworthiness  of  the  borrower. 
Pacific  Realty.  The  Boston  Company 
made  an  independent  determination  that 
the  second  mortgage  loan  was  a  prudent 
and  attractive  investment  in  the 
Property  which  would  be  in  the  best 
interest  of  the  Plans.*  In  this  regard.  The 
Boston  Company  determined  that  the 
value  of  the  Property,  when  fully  leased, 
would  be  approximately  $328  million, 
based  on  a  third  party  appraisal. 

5.  The  Plans  acquired  the  Property, 
through  a  wholly-owned  corporation. 
PCT  Acquisitions,  Inc.  (PCT),  on  June  12. 
1990.  upon  a  default  by  Pacific  Realty  of 
its  payment  obligations  under  the  Plans' 
second  mortgage  loan.  The  Boston 
Company  decided,  on  behalf  of  the 
Plans,  to  have  PCT  accept  title  to  the 
Property  from  Pacific  Realty  in  lieu  of 
foreclosure,  pursuant  to  the  terms  which 
the  Plans  bad  negotiated  as  part  of  the 
original  transaction,  with  Prudential's 
consent*  PCT  is  a  corporation  which 
was  established  by  the  Plans  for  the 
exclusive  purpose  of  acquiring  and 
holding  a  real  property  investment,  such 
as  the  Property.  As  a  result  of  the  Plans' 
acceptance,  through  PCT,  of  the 
Property  in  lieu  of  foreclosure,  PCT 
became  the  owner  of  the  Property 
subject  to  Prudential's  first  deed  of  trust 
which  was  evidenced  by  the  Note.*  PCT 


•  The  applicant  stales  further  that  pursuant  to 
Prohibited  Transaction  Exemption  88-95  (PTE  68-9S. 
53  FR  38803.  October  3.  1988).  The  Boston  Company 
was  granted  the  right  to  function  as  a  QPAM.  even 
though  its  afniiation  with  E.F.  Hutloo  •  Company 
would  have  precluded  The  Boston  Company  from 
functiontng  si  a  QPAM  as  a  result  of  section  Us)  of 
PTE  84-14. 


*  The  Department  expresses  no  opinion  as  to 
whether  Tlie  Boston  Company's  decision  to  hare 
the  Plans  invest  in  a  second  mortgage  loan  secured 
by  the  Property  violated  section  404(a)  of  th«  Act 
Section  404(aMl)  of  the  fid  requires,  among  other 
things,  that  a  fiduciary  of  a  plan  act  prudently. 
solely  in  the  interest  of  the  plan's  participants  and 
benenciaries,  and  for  the  exclusive  purpose  of 
providing  benefits  to  participants  and  beneficiaries 
when  making  investment  decisions  on  behalf  of  • 
plan. 

*  The  Department  is  also  expreuing  no  opinion  in 
this  proposed  exemption  as  to  whether  The  Boston 
Company's  decision  to  have  PCT  acquire  the 
Property,  in  beu  of  a  foreclosure  on  the  Property  by 
the  Plans,  violated  section  404(a)  of  the  Act. 

*  The  applicant  stales  dial  the  Plans'  acquisition 
and  holding  of  the  Property  through  PCT.  an  entity 
which  holds  "plan  assets"  as  defined  in  29  CFR 
2S10.3-l(M{h)(3).  resulted  in  a  prohibited  transaction 
under  the  Act  since  Prudential  was  a  party  in 
interest  with  respect  ts  the  Plans  and  was  the 
obligee  on  the  Note.  The  applicant  states  further 
that  the  transaction  was  exempted  by  PTE  •4-14  (as 
a  result  of  PTE  BB-96)  since  The  Boston  Company 
was  acting  for  the  Plans  as  a  QPAM  and  the 
conditions  oecsssary  for  relief  under  PTE  S4-14 
were  meL  However,  the  Department  expresses  no 
opinion  in  ttiis  proposed  exemption  as  to  whether 
the  acquisition  and  holding  of  the  Property  by  the 
Plana,  as  a  reauU  of  decisioos  made  by  TIm  BoaUm 
Company,  met  the  conditions  of  PTE  •4-14. 


holds  title  to,  and  collects  income  from 
the  Property  and  remits  the  entire 
amount  of  income  from  the  Property    ' 
(less  expenses)  to  the  Plans.  The 
applicant  represents  that  The  Boston 
Company's  decision  to  have  PCT 
acquire  \he  Property  on  June  12, 1990 
was  based  on  the  following  factors:  (i) 
the  Property  was  a  very  desirable  and 
attractive  piece  of  real  estate  that  was 
approximately  93%  leased:  (ii)  there 
were  contemporaneous  independent 
appraisals  of  the  fair  market  value  of  the 
Property  commissioned  by  the  Boston 
Company  which  indicated  that  the 
Property  was  worth  between  $326 
million  and  $340  million:  and  (iii)  the 
terms  of  the  Note  which  encumbered  the 
Property  were  favorable  to  the  obligor. 

6.  The  Note  has  a  face  amount  of  $200 
million  with  a  maturity  date  of  March  3, 
1994.  The  Note  requires  payments  of 
interest  only  each  month  at  a  rate  of 
8.63%  per  annum,  but  allows  an  optional 
minimum  interest  rate  of  7.63%  per 
annum  with  the  balance  of  the  interest 
accruing  and  added  to  the  principal 
amount  until  April  1, 1992.  On  April  1. 
1992,  the  obligor  on  the  Note  must  make 
monthly  payments  of  principal  and 
interest  which  would  fully  amortize  the 
unpaid  principal  balance  of  the  Note, 
plus  any  accrued  but  unpaid  interest, 
over  a  thirty  year  period  using  a  360 
month  amortization  schedule.  The  entire 
unpaid  principal  balance  of  the  Note, 
including  all  accrued  and  unpaid 
interest  is  due  and  payable  on  March  3, 
1994.  However,  the  Note's  maturity  date 
may,  under  certain  conditions,  be 
extended  until  March  3, 1997.  As  of 
December  4. 1990,  the  Note  had  a 
principal  balance,  including  accrued  and 
unpaid  interest,  of  $209.4  million. 

7.  On  December  19. 1990.  the  Plans 
purchased  the  Note  from  Prudential  for 
$200,786,511.  The  decision  to  purchase 
the  Note  was  made,  on  behalf  of  the 
Plans,  by  the  PIC  The  PIC.  rather  than 
The  Boston  Company,  made  the  decision 
to  have  the  Plans  purchase  the  Note  in 
order  to  save  the  transaction  costs  and 
fees  associated  with  having  The  Boston 
Company  serve  as  a  QPAM  for  the 
transactioa  The  applicant  states  that 
The  Boston  Company  was  aware  of  the 
PIC's  desire  to  purchase  the  Note  and  at 
no  time  objected  to  tbe  transaction.  The 
Boston  Company  continues  to  have  an 
ongoing  relationship  to  the  Plans  as  an 
investment  manager  for  certain  assets  of 
the  Plans,  including  the  Property. 

The  Plans  purchased  the  Note  as  an 
investment  and  have  not  extinguished 
the  obligation  represented  by  the  Note 
even  though  the  Property  is  owned  by 
PCT.  an  entity  wholly-owned  by  the 
Plans.  The  PIC  decided  that  it  would  be 
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in  the  Plans'  best  interest  to  purchase 
and  hold  the  Note.  The  PIC  states  that 
the  Plans  did  not  cancel  the  Note  after  it 
was  purchased  because  the  Plans  may 
later  resell  the  Note  to  a  third  party 
buyer  at  a  profit. 

8.  Prudential  is  a  mutual  life  insurance 
company,  organized  under  the  laws  of 
the  State  of  New  Jersey,  which  is  a  party 
in  interest  and  a  fiduciary  with  respect 
to  the  Plans.  In  this  regard,  one  of  the 
Plans  has  a  group  annuity  contract  with 
Prudential  and  also  participates  in 
certain  pooled  and  single  client  separate 
accounts  managed  by  Prudential.  In 
addition.  Prudential  is  paid  under  direct 
(non-insurance)  contracts  to  provide 
investment  advisory  and  management 
services  for  certain  assets  of  both  of  the 
Plans.  However,  neither  Prudential  nor 
any  of  its  affiliates  has  acted  or 
currently  acts  as  a  fiduciary  or  other 
service  provider  to  the  Plans  for  any 
assets  invested  in  the  Property  or  used 
to  purchase  the  Note. 

9.  The  PIC  is  the  fiduciary  for  the 
Plans  which  was  responsible  for  the 
retains  all  fiduciary  hability  with 
respect  to  the  decision  to  purchase  the 
Note.  The  PIC's  investment  staff  was 
responsible  for  the  negotiation  of  the 
terms  of  the  transaction,  the  analysis  of 
comparable  commercial  mortgage 
investments  available  at  the  time,  and 
the  recommendation  to  acquire  the  Note 
pursuant  to  an  agreed  upon  purchase 
price.  The  PIC  states  that  the  decision  to 
purchase  the  Note  was  the  result  of  a 
due  diligence  review  process  which 
included  an  analysis  of  the  Plans' 
investment  and  diversification 
objectives,  current  and  projected  cash 
fiows,  perceived  benefits  and  risks 
associated  with  the  investment,  actual 
and  projected  returns  as  well  as  other 
appropriate  investment  considerations. 
The  PIC  states  further  that  the 
investment  staff  members  responsible 
for  this  review  process  were  highly 
qualified  and  sophisticated  individuals 
which  were  experienced  in  analyzing 
commercial  mortgage  investments. 

The  applicant  represents  that  the 
PIC's  negotiations  with  Prudential 
regarding  the  purchase  of  the  Note  by 
the  Plans  were  conducted  as  they  would 
have  been  with  any  unrelated  party.  As 
a  result  of  these  negotiations.  Prudential 
and  the  PIC  reached  an  agreement  as  to 
the  yield  to  maturity  which  the  Plans 
would  earn  on  the  Note.  The  applicant 
states  that  the  parties  agreed,  consistent 
with  standard  commercial  practice,  that 
the  scheduled  remaining  monthly 
mortgage  payments  on  the  Note  and  the 
principal  balance  due  March  3, 1994, 
would  be  discounted  at  the  agreed  upon 
yield  to  maturity  back  to  the  December 


19, 1990  purchase  date  in  order  to 
determine  the  present  value  of  the 
expected  cash  flows  and  therefore  the 
Plans'  purchase  price  for  the  Note.  The 
parties  agreed  that  the  Plans  would  pay 
a  purchase  price  to  Prudential  such  that 
the  Plans  would  earn  a  yield  of  300  basis 
points  (i.e.  3%)  above  the  yield  on  U.S. 
Treasury  securities  of  comparable 
maturity.  In  this  regard,  the  PIC  states 
that  it  is  accepted  practice  for  all  non- 
U.S.  government  debt  securities, 
including  commercial  mortgages,  to 
quote  the  yield  offered  in  terms  of  a 
spread  (or  incremental  yield)  above  U.S. 
Treasuries  of  comparable  maturity. 

The  PIC  and  Prudential  agreed  to  use 
the  interest  rate  on  comparable  U.S. 
Treasuries  which  was  in  effect  on 
December  12. 1990,  one  week  prior  to 
the  scheduled  closing  date,  for  purposes 
of  determining  the  actual  yield  to  be 
earned  by  the  Plans.  Since  there  was  no 
U.S.  Treasury  security  which  matured 
on  the  maturity  date  of  the  Note  (i.e. 
March  3. 1994),  the  PIC  calculated  a 
market  interest  rate  as  of  noon  on 
December  12, 1990  using  the  current 
yield  to  maturity  of  the  most  actively 
traded  U.S.  Treasury  securities  with 
maturity  dates  nearest  that  of  the  Note. 
This  calculation  resulted  in  a  yield  to 
maturity  to  March  3, 1994  of  7.374%  per 
annum.  The  applicant  states  that  adding 
the  agreed  300  basis  points  to  the 
interest  rate  of  7.374%  for  comparable 
U.S.  Treasuries  provided  a  yield  to 
maturity  to  the  Plans  on  the  Note  of 
approximately  10.37%  per  annum.  The 
PIC  and  Prudential  agreed  that 
discounting  the  scheduled  cash  flow  of 
the  Note  back  to  the  December  19, 1990 
closing  date  at  this  yield  resulted  in  a 
purchase  price  of  approximately  $200.8 
million  on  that  date.  The  Plans  actually 
paid  $200,786,511  in  cash,  an  amount 
which  the  PIC  represents  was  less  than 
the  fair  market  value  of  the  Note  on  the 
date  of  purchase. 

The  applicant  states  the  economic 
analysis  performed  by  the  PIC's 
investment  staff  indicated  that 
competitive  interest  rates  on  commercial 
mortgages  of  comparable  credit  quality 
and  maturity  to  that  of  the  Note  were 
earning  approximately  180-200  basis 
points  (i.e.  1.8%-2.0%)  over  the  yield  on 
U.S.  Treasuries  of  comparable  maturity. 
Therefore,  the  PIC  believed  that  the 
yield  of  300  basis  over  U.S.  Treasuries 
negotiated  for  the  Plans'  purchase  of  the 
Note  represented  an  extremely 
attractive  rate  of  return  on  the  Plans' 
investment  versus  alternative 
investments  of  similar  credit  risks  and 
maturity  '  The  applicant  represents  that 


the  Plans,  as  holders  of  the  Note,  could 
resell  the  Note  to  a  third  party  over  the 
near  term  at  a  narrower  spread  of 
approximately  200  basis  points  over 
comparable  U.S.  Treasuries  at  a  higher 
price  than  that  paid  by  the  Plans.  "The 
applicant  states  that  the  Plans  have  not 
been  able  to  obtain  a  yield  spread  as 
great  as  the  yield  obtained  for  the  Note 
on  any  comparable  mortgage  investment 
since  the  Note  was  purchased  from 
Prudential  on  December  19, 1990. 

Prudential,  upon  sale  of  the  Note, 
realized  a  total  return  on  its  investment 
of  7.72%  per  annum,  on  a  semi-annual 
basis,  including  payments  it  received 
from  both  Pacific  Realty  and  PCT  while 
holding  the  Note  as  well  as  the  proceeds 
of  the  sale  of  the  Note  to  the  Plans.  The 
applicant  states  that  a  favorable  return 
on  the  Note  was  successfully  negotiated 
the  Plans  primarily  because  of 
Prudential  s  desire  to  sell  the  Note  prior 
to  the  end  of  1990  in  order  to  achieve 
certain  corporate  objectives. 

The  applicant  represents  that  the 
Plans  did  not  pay  any  commission  or 
other  expenses  with  respect  to  the 
purchase  of  the  Note. 

10.  In  summary,  the  applicant 
represents  that  the  transaction  satisfied 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because:  (a)  The  purchase  of  the 
Note  by  the  Plans  was  a  one-time 
transaction  for  cash;  (b)  the  Plans 
purchased  the  Note  at  a  price  which  the 
PIC,  a  qualified  fiduciary  for  the  Plans 
which  was  independent  of  Prudential 
and  its  affiliates,  determined  was  less 
than  the  fair  market  value  of  the  Note 
based  on  an  analysis  of  commercial 
mortgages  of  comparable  credit  quality 
and  maturity;  (c)  the  Plans  did  not  pay 
any  commissions  or  other  expenses  with 
respect  to  the  transaction;  and  (d)  the 
PIC  determined  that  the  acquisition  and 
holding  of  the  Note  as  an  investment  for 
the  Plans  would  be  in  the  best  interests 
of  the  Plans  and  their  participants  and 
beneficiaries. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  E.F.  Williams  of  the  Department  at 
(202)  523-6883.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 


^  For  example,  if  the  Note  had  been  discounted  to 
yield  200  basis  points  over  comparable  U.S. 


Treasury  securities  on  December  12, 1990  (i.e. 
9.374%.  the  Plans'  purchase  price  would  have  been 
approximately  S206.3  million.  Thus,  the  above  . 
market  yield  of  300  basis  points  negotiated  by  the 
Plans  for  the  Note  resulted  In  an  approximately  fS.S 
million  lower  purchase  price. 
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4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  27th  day  of 
September  1991. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

[FR  Doc.  91-23700  Filed  10-1-01;  8:45  am] 
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NATIONAL  COMMISSION  ON 
AMERICAN  INDIAN.  ALASKA  NATIVE, 
AND  NATIVE  HAWAIIAN  HOUSING 

Meeting  ji 

aqency:  The  National  Commission  on 
American  Indian,  Alaska  Native,  and 
Native  Hawaiian  Housing. 


ACTION:  Notice  of  public  hearings  and 
meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Commission  on  American  Indian, 
Alaska  Native,  and  Native  Hawaiian 
Housing  announces  the  forthcoming 
public  hearings  and  meeting  of  the 
Commission. 

dates:  October  10  &  11, 1991,  9  a.m.  to  5 
p.m. 

ADDRESSES:  Camelot  Hotel,  4958  South 
Peoria,  Tulsa.  OK  74105,  (918)  747-8811. 

FOR  FURTHER  INFORMATION  CONTACr 

Lois  V.  Toliver,  Administrative  Officer, 
(202)  275-0045. 

TYPE  OF  MEETING:  Open. 

agenda:  Call  to  Order.  Roll  Call. 

Chairman's  Message.  Introduction  of 

Commissioners  and  Guests. 

Presentations  from  Invited  Guests. 

Lois  V.  Toliver, 

Administrative  Officer. 

[FR  Doc.  91-23637  Filed  10-1-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission]  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September  7, 
1991,  through  September  20, 1991.  The 
last  biweekly  notice  was  published  on 
September  18, 1991  (56  FR  47228). 


Notice  of  Consideration  of  Nituance  of 
Amendment  To  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  1, 1991,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
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consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building.  2120  L  Street,  I^W., 
Washington.  DC  20S55  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  nied  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  a'nd 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specificaiiy  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conJference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  speciHcity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  hst  of 
the  contentions  which  are  sought  to  be 
litigated  io  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  awaie  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufTicient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subiect  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  'The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequenriy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-hee  telephone 
call  to  Western  Union  at  1(800)  325-6000 
(in  Missouri  1-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Carolina  Power  &  Light  Compaay,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request  August 
26. 1991 

Description  of  amendment  request 
The  proposed  change  to  Technical 
Specification  3.8.1.2.b.l  revises  the 
minimum  required  level  in  the 
emergency  diesel  generator  fuel  oil  day 
tank  from  2670  gallons  to  1457  gallons 
and  adds  a  footnote  to  clarify  the 
differences  in  assumed  fuel  oil  specific 
gravities. 

Basis  for  proposed  no  sisnificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  only  revises  the 
minimum  Technical  Specirication  day  tank 
fuel  oil  level  from  2670  gallons  to  1457 
gallons.  It  does  not  change  any  existing  EDG 
system  components  or  the  control/alarm 
logic.  The  normal,  controlled  amount  of  fuel 
in  the  day  tank  is  unchanged.  Therefore, 
there  would  be  no  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

The  proposed  change  only  revises  the 
minimum  Technical  Specification  day  tank 
fuel  oil  level  from  2670  gallons  to  1457 
gallons.  It  does  not  change  any  existing  EDG 
system  components  or  the  control/alarm 
logic.  In  addition,  the  proposed  change  does 
not  introduce  any  new  components  or  system 
control/alarm  logic,  nor  does  it  change  the 
normal,  controlled  amount  of  fuel  in  the  day 
tank.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  present  design  for  automatic  makeup 
and  level  alarm  of  the  fuel  oil  day  tank  for 
each  EDG  is  unchanged  and  exceeds  the 
performance  requirements  of  ANSI  N195- 
1978,  Section  6.1.  The  proposed  change  only 
reduces  the  volume  of  fuel  oil  in  the  day  tank 
that  places  the  system  in  a  Technical 
Specification  action  statement.  This  change 
does  not  reduce  the  present  setpoints  for 
commencement  of  fuel  oil  makeup  nor  does  it 
reduce  the  normal,  controlled  amount  of  fuel 
in  the  day  tank.  This  volume  reduction  could 
reduce  the  overall  operating  time  of  the  EDG 
by  approximately  3  hours  (from  9  days,  14 
hours  to  9  days,  11  hours):  however, 
significant  margin  above  the  seven-day 
minimum  required  operating  time  continues 
to  exist.  Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  lias  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551,  Raleigh, 
North  Carolina  27602 

NRC  Project  Director:  Elinor  G. 
Adensam 


Entergy  Operations,  Inc.,  et  al.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station, 
Unit  1,  Claiborne  County,  Mississippi 

Date  of  amendment  request:  January 
11. 1991 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  DC  battery  load  profiles  from 
Technical  Specification  (TS)  4.8.2.1.d.2. 
The  battery  load  profiles  being  removed 
are  contained  in  the  Grand  Gulf  Nuclear 
Station  (GGNS)  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  Bases 
are  also  modified  to  include  a 
description  of  the  simulated  emergency 
load  profiles  and  their  definition  in  the 
UFSAR. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  No  significant  increase  in  the  prot>ability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

a.  Because  battery  testing  will  still  t>e 
required  to  l>e  performed  in  a  manner  which 
will  demonstrate  their  operability  for  the 
design  basis  event  and  that  the  process  for 
controlling  design  changes  to  the  load 
profiles  remains  unchanged,  these  TS 
changes  do  not  impact  operation  of  the 
facility. 

b.  Therefore,  the  probability  or 
consequences  of  previously  analyzed 
accidents  are  not  increased. 

2.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

a.  The  proposed  change  does  not  reflect  the 
addition  or  deletion  of  any  plant  hardware.  In 
addition,  no  new  modes  of  plant  operation  or 
testing  are  introduced. 

b.  Therefore,  operating  the  plant  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

a.  Safety  margin  is  established  through  the 
GGNS  safety  analyses  as  reflected  in  the  TS, 
Limiting  Conditions  for  Operations,  and  the 
Bases.  The  proposed  change  preserves  all 
assumptions  and  results  of  the  safety 
analyses. 

b.  Surveillance  requirements  for 
demonstrating  the  operability  of  the  station 
batteries  are  still  based  on  the 
recommendations  of  Regulatory  Guide  1.129 
and  IEEE  Standard  450-1980.  The  batteries 
are  still  required  to  demonstrate  the  ability  to 
carry  loads  required  under  design  basis 
emergency  conditions. 

c.  In  addition,  the  requirements  of  10  CFR 
50.59  will  continue  to  ensure  that  changes 
that  are  made  to  the  UFSAR  load  profiles  will 
be  reviewed  and  a  safety  evaluation 
completed  in  accordance  witli  10  CFR  50.59. 

d.  Therefore,  this  change  will  not  involve  a 
reduction  in  the  margin  of  safety. 


Therefore,  based  on  the  above  evaluation, 
operation  in  accordance  with  the  proposed 
amendment  involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Sirawn. 
1400  L  Street,  N.W.,  12th  Floor, 
Washington,  DC  20005-3502 

NRC  Project  Director:  Theodore  R. 
'  Quay  ■ 

Florida  Power  Corporation,  et  aL, 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request:  August 
15, 1991 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  negative  moderator 
temperature  coefficient  (MTC)  limit  from 
Technical  Specification  (TS)  3.1.1.3.C  to 
the  Core  Operating  Limits  Report 
(COLR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

...(tjhis  change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated  because  (...]  the 
negative  |MTC|  limit  from  the  Crystal  River 
Unit-3  (CR-3]  |TS|  has  no  influence  or  impact 
on  the  probability  of  a  Design  Basis  Accident 
(DBA)  occurrence. 

The  negative  [MTC]  limit  will  be  relocated 
to  the  (COLR).  The  requirements  to  operate 
CR-3  within  the  limit  will  continue  to  be 
maintained  in  (the  TS). 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  removal  of 
the  negative  [MTC]  limit  has  no  influence  [or] 
impact,  nor  does  it  contribute  to  the 
probability  or  consequences  of  an  accident. 
The  negative  [MTCj  limit  is  calculated  using 
the  |NRC-approved)  methodologies,  and  the 
|TS|  will  continue  to  require  |...|  operation 
within  the  core  operating  limits. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  because  the  margin  of  safety 
presently  provided  by  (the)  current  jTS) 
remains  unchanged.  This  proposed 
amendment  still  requires  operation  within  the 
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core  limits  as  obtained  from  the  [NRC- 
appraved)  methodologies,  and  appropriate 
actions  to  be  taken  when,  or  if  the  limits  are 
violated,  remain  unchanged. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
deteiTnine  that  the  amendment  request 
involves  no  si^ificant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River.  Florida 
32629 

Attorney  for  licensee:  A.  H.  Stephens. 
Genera!  Counsel,  Florida  Power 
Corporation.  MAC  -  A5D,  P.  O.  Box 
14042,  St.  Petersburg.  Florida  33733 

NRC  Project  Director  Herbert  N. 
Berkow 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station.  Unit  1 
West  Feliciana  Parish.  Louisiana 

Date  of  amendment  request  June  26. 
1991 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
Technical  Specification  Table  4.8.1.1.2-1, 
"Diesel  Generator  Test  Schedule"  which 
specifies  weekly  or  monthly  testing 
based  on  previous  performance.  The 
change  would  move  the  footnote  from 
its  current  location  under  the  "NUMBER 
OF  FAILURES  IN  THE  LAST  20  VALID 
TESTS"  column  to  the  'TEST 
FREQUENCY"  column.  This  would 
allow  resumption  of  monthly 
surveillance  testing  of  a  diesel  generator 
(DG)  when  the  requirements  of  the 
footnote  have  been  satisfied  regardless 
of  the  circumstances  which  required 
increased  testing.  In  addition. 
Surveillance  Requirement  4.&1.1.3, 
"Reports",  would  be  changed  to  require 
a  report  to  be  generated  when  the 
number  of  diesel  generator  failures  in 
the  last  100  valid  tests  is  greater  than  or 
equal  to  7  on  a  per  diesel  generator 
basis  instead  of  on  a  "per  nuclear  unit" 
basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  stafTs  review  is  presented  below. 

l.No  significant  increase  in  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated  results 
from  this  change  because: 

These  proposed  changes  will  still 
require  that  an  acceptable  reliability  of 
greater  than  90  percent  over  the  last  20 


valid  tests  has  been  restored  for  the 
affected  DG  prior  to  resuming  monthly 
surveillance  testing.  Maintaining 
acceptable  reliability  of  DCs  assures 
that  they  will  reliably  perform  their 
fimction  of  providing  emergency 
standby  power  for  safety  systems 
designed  to  mitigate  the  consequences 
of  accidents.  The  proposed  changes  to 
the  reporting  requirements  in  no  way 
affect  diesel  generator  operation. 
Therefore,  these  proposed  changes  do 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because: 

These  proposed  changes  do  not  result 
in  any  change  to  the  plant  design  or 
operation  which  could  introduce  a  new 
failure  mode.  Therefore,  these  proposed 
changes  cannot  create  the  possibility  of 
a  new  or  different  kind  of  accident  fix>m 
any  accident  previously  evaluated. 

3.The  change  would  not  involve  a 
significant  reduction  in  the  margin  of 
safety  because: 

The  ability  to  reduce  uimecessary 
testing  of  DGs.  following  corrective 
actions  to  restore  the  DCs  reliability, 
and  demonstration  that  its  rehabihty 
has  been  restored  regardless  of  its 
demonstrated  reliability  prior  to  the 
corrective  actions,  should  result  in  an 
increase  in  the  margin  of  safety  with 
respect  to  reliabihty.  These  proposed 
changes  will  still  require  that  an 
acceptable  reliability  of  greater  than  90 
percent  over  the  last  20  valid  tests  has 
been  restored  for  the  affected  DG  prior 
to  resuming  monthly  surveillance 
testing.  Therefore,  these  proposed 
changes  do  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Doctunents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Bishop,  Cook,  Purcell 
and  Reynolds.  1401  L  Street,  N.W.. 
Washington.  D.C.  20005 

NRC  Project  Director  Suzanne  C. 
Black 


Houston  Lighting  h  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company.  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  5^499.  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request 
December  21. 1990 

Description  of  amendment  request:  _ 
The  licensee  proposed  changes  to 
Technical  Specification  (TS)  3.4.9.3 
regarding  the  Overpressure  Protection 
Systems.  The  proposed  changes  would 
permit  the  licensee  to  stroke  test  a 
pressurizer  Power  Operated  Relief 
Valve  (PORV)  following  the 
performance  of  required  maintenance  or 
repairs  as  required  by  TS  4.0.5.  Such 
testing  is  not  possible  under  TS  3.4.9.3 
as  it  is  currently  written.  The  licensee 
also  proposed  a  revision  to  Action 
Statement  a  and  new  Action  Statements 
b  and  c  in  accordance  with  Generic 
Letter  90-06.  The  proposed  changes  are 
more  restrictive  than  those  in  the 
current  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

(1)  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

Administrative  controls  and  procedures 
have  been  structured  to  aid  the  operator  in 
controlhng  RCS  pressure  during  low 
temperature  operation.  However  to  provide  a 
backup  to  the  operator,  an  automatic  system 
is  provided  to  maintain  pressures  within 
aliowable  limits. 

Evaluations  presented  in  the  Safety 
Analyses  Report  have  shown  that  one 
pressurizer  PORV  is  sufficient  to  prevent 
violation  of  the  limits  established  by  ASME 
III,  Appendix  G  due  to  anticipated  mass  and 
heat  input  transients.  Redundant  protection 
against  a  low  temperature  overpressure  event 
is  provided  by  using  two  pressurizer  PORVs 
to  mitigate  potential  pressure  transients.  The 
automatic  system  is  required  only  during  low 
temperature  water  solid  operation  when  it  is 
manually  armed  and  automatically  actuated. 
The  STPEGS  [South  Texas  Project.  Units  1 
and  2]  PORVs  are  safety-related  and  Class  lE 
powered.  They  are  designed  in  accordance 
with  the  ASME  Code,  are  qualified  via  the 
Westinghouse  pump  and  valve  operability 
program,  and  are  seismically  and 
environmentally  qualified. 

Low  temperature  overpressure  events  have 
been  previously  evaluated  in  section  5.2.2.11 
of  the  STPEGS  UFSAR  [Updated  Final  Safety 
Analysis  Report).  These  events  result  from 
potential  increases  in  mass  or  heat  input  into 
the  Reactor  Coolant  System  (RCS)  due  to  a 
charging/letdown  flow  mismatch  or 
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inadvertent  Kesctor  Coolant  Pump  actuation 
with  a  temperature  mismatch  between  the 
RCS  and  the  secondary  side  of  the  Steam 
Generators  of  50*  F.  The  probability  of  a  low 
temperature  ox-erpressure  event  due  to  these 
initiators  is  onchanged  since  the  proposed 
test  does  not  inx-olve  any  changes  to  plant 
systems,  equtpment  or  ccwtrols.  During  the 
ASME  stroke  t««t  of  two  inoperable  PORVs. 
overpressure  protectian  will  be  provided  by 
operation  of  two  RHR  trains.  Each  RHR 
discharge  relief  value  has  sufficient  capacity 
to  relieve  tliellow  resulting  from  the 
maximum  charging  flow  and  concurrent  loss 
of  letdown. 

These  RHR  relief  valves  have  a  setpoint  of 
600  psi  and  will  actuate  at  an  RCS  pressure  of 
485  psig  due  to  the  115  psig  RHR  pump  head. 
Therefore,  the  two  OPERABLE  and  operating 
RHR  trains,  with  the  RHR  auto  closure 
interlock  bypassed  {or  deleted],  will  provide 
adequate  and  redundant  cold  overpressure 
protection  during  the  proposed  test.  If  only 
one  PORV  is  Inoperable,  redundant  cold 
overpressure  protection  will  be  provided  by 
the  OPERABLE  PORV  and  one  CWERABLE 
and  operating  RHR  train  with  the  RHR  auto 
closure  interiock  bypassed  (or  deleted). 
Operator  action  to  terminate  the 
overpressure  event,  actuation  of  the 
OPERABLE  PORV,  actuation  of  one  or  both 
of  the  RHR  discharge  relief  valves,  or 
actuation  of  the  PORV(s)  being  tested  will 
assure  thai  the  accident  consequences 
remain  unchanged.  The  consequences  of  a 
low  temperatore  overpressure  event,  as 
previously  evaluated  in  the  UFSAR,  show 
that  the  allowable  limits  as  established  by 
ASME  IQ,  Appendix  G  will  not  be  exceeded 
and  therefore  Reactor  Pressm-e  Vessel 
integrity  and  plant  safety  will  be  maintained. 

During  operations  with  the  RCS  water  solid 
and  the  COMS  fcold  overpressure  mitigation 
system]  PORV(«)  miavailable.  administrative 
controls  wiH  be  implemented  to  minimize  the 
potential  for  and  severity  of  postulated 
overpressure  transients.  These  controls 
incorporate  the  followirtg: 

a.  When  RCS  pressure  is  being  maintained 
by  the  low  pressure  letdown  control  valve, 
the  normal  letdown  orifices  are  bypassed  but 
not  isolated. 

b.  Only  one  centrifugal  charging  pump 
(CCP)  will  be  allowed  to  be  operable;  this 
minimizes  the  potential  for  a  mass  input 
overpressure  transient. 

c.  Administrative  controls  will  be  in  place 
to  insure  thai  the  High  Head  Safety  Injection 
(HHSI)  pumps  will  not  operate  during  water 
solid  operations  with  the  PORV(s)  inoperable 
to  minimize  the  potential  for  creating  a  cold 
overpressure  transient. 

d.  The  RPV  (reactor  pressure  vessel] 
pressure  will  be  controlled  at  the  minimum 
value  necessary  to  perform  the  required 
testing  of  the  inoperable  PORV(s)  (325-400 
psig). 

e.  A  Reactor  Coolant  Pump  shall  not  be 
started  with  one  or  more  of  the  RCS  cold  leg 
temperatures  less  than  or  equal  to  350°  F 
unless  the  seoondary  side  water  temperature 
of  each  steam  generator  is  less  than  SO'  F 
above  the  RCS  cold  leg  temperature  (ref. 
Technical  Sipecjfication  3.4.1  4. l.a). 

f.  The  posvtive  displacement  pump  will  be 
demonstrated  inoperable  during  the  water 


solid  operations  to  minimize  the  potential  for 
a  mass  input  overpressure  event. 

g.  The  RHR  auto  closure  interlock  will  be 
bypassed  (or  deleted)  during  water  solid 
operations  to  prevent  the  loss  of  letdown 
capability  which  could  produce  a  mass  input 
overpressure  transient. 

h.  The  Pressurizer  Heaters  will  be 
inoperable  during  water  aolid  operations  to 
minimize  the  potential  for  a  heat  input 
overpressure  transient 

As  a  result  of  the  above  administrative 
controls,  the  operability  of  the  OPERABLE 
PORV.  the  operability  of  the  RHR  discharge 
relief  valve(s),  and  the  expected  operation  of 
the  PORV(8)  being  tested,  there  is  no 
significant  irrcrease  in  the  probability  or 
consequences  of  a  low  temperature 
overpressure  event,  as  previously  evaluated 
in  the  UFSAR.  The  allowable  limits,  as 
established  by  ASME  lU.  Appendix  G.  will 
not  be  exceeded  and  therefore  Reactor 
Pressure  Vessel  integrity  and  plant  safety 
will  be  maintained. 

(2)  The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Low  temperature  overpresstire  events 
resulting  from  inadvertent  mass  or  heat  input 
into  the  RCS  have  been  previously  evaluated 
in  the  STPEGS  UFSAR.  Tbe  use  of  additional 
administrative  controls  during  water  solid 
operations  with  one  or  both  COMS  PORVs 
inoperable  does  not  result  in  the  creation  of  a 
new  or  different  kind  of  accident.  Application 
of  these  additional  controls  while  performing 
the  required  testing  of  the  inoperable  COMS 
PORV(s)  ensures  that  the  potential  for  a  low 
temperature  overpressure  event  is  minimized. 

(3)  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  margin  of  safety  is  provided  by  the 
difference  between  the  ASME  Appendix  G 
limits  and  the  actual  pressure  capability  of 
the  Nucl&ar  Grade  Reactor  Pressure  Ve«»d. 
The  margins  contained  within  the  ASkffi 
Appendix  C  limits  provide  assurance  that 
vessel  integrity  is  maintained  under  all 
operating  conditions.  ASME  Section  lU. 
Appendix  G.  establishes  guidelines  and  limits 
for  RCS  pressure  primarily  for  low 
temperature  conditions  ([less  than  or  equal 
to]  350*  F).  Transient  analyses  have  been 
performed  to  determine  the  maximtmi 
pressure  for  the  postulated  (credible)  worst 
case  mass  input  and  beat  input  events. 

The  mass  input  transient  is  divided  into 
two  parts  for  plant  operation  in  Mode  4 
([greater  than]  200°  FJ  and  Mode  5  ([less  than 
or  equal  to]  200*  F).  In  Mode  4.  the  mass  input 
transient  assumes  the  operation  of  one  high- 
head  safety  injection  (HHSI)  pump  and  one 
centrifugal  charging  pump  (CCP)  delivering 
normal  charging  flow  through  the  reactor 
coolant  pump  (RCP)  seals  with  letdown 
isolated,  it  shodd  be  noted  that  the  safety 
injection  (SI)  signal  which  isolates  letdown 
also  isolates  the  normal  charging  line.  In 
Mode  S.  the  mass  input  transient  assumes  the 
operation  of  one  CCP  delivering  flow  through 
the  RCP  seals  with  letdown  isolated. 

The  heat  input  analysis  was  performed  for 
an  inadvertent  RCP  start  assuming  that  the 
RCS  was  water  soKd  at  the  initiation  of  the 
event  and  that  a  SO*  F  mismatch  existed 
between  the  RCS  and  the  secondary  side  of 


the  Steam  Generators.  (At  lower 
temperatures,  the  mass  input  case  is  the 
limiting  transient  coadition.) 

Both  heat  iaput  and  mass  input  analyses 
took  into  account  the  single  failure  criteria 
and  therefore,  only  one  PORV  was  assumed 
to  be  available  for  pressure  relief.  TSe 
evaluation  of  the  transient  results  concludes 
that  the  allowable  limits  will  not  be  exceeded 
and  therefore  cold  overpressure  transients 
will  not  constitute  an  im|»airment  to  \'essel 
integrity  and  plant  safety. 

These  margins  are  incorporated  into  the 
STPEGS  Technical  Specifications  and  are 
unchanged  by  the  proposed  PORV  test.  The 
administrative  limits  provided  in  tbe 
Technical  Speciricahon  Figure  also  contain 
additional  margin  due  to  accounting  for 
possible  instrument  errors,  inaccuracy  and 
sensing  delays,  and  valve  opening  time.  Tbe 
possibihty  of  a  cold  overpressure  event 
during  the  testing  of  tbe  inoperable  PORV(s) 
is  considered  remote.  Even  in  tbe  unlikely 
event  that  such  an  event  were  to  occur, 
prompt  operator  actioa  actuation  of  tbe 
OPERABLE  PORV.  actuation  of  the  RHR 
relief  valve(8).  or  operation  of  the  PORV[s) 
being  tested  will  terminate  the  event  before 
reaching  the  Appendix  G  limits. 
Consequently,  the  margins  provided  by  the 
ASME  m.  Appendix  G  limits  will  be       . 
maintained. 

The  NRC  staff  ha«  reviewed  the 
licemee's  analysis  and,  based  on  this 
review,  it  appears  that  three  standards 
of  10  CFR  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  request  for 
amendments  involves  no  significant 
hazards  considei^tion. 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College. ).  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Nev^rman,  Esq.,  Newman  &  Holtzinger. 
P.C.  1615  L  Street  NW.  Washington,  DC 
20036 

NRC  Project  Director:  Suzanne  C 
Black 

Indiana  MicbigaB  Po%ver  Company, 
Docket  I^Jos.  50-315  and  50-316,  Donald 
C.  Cook  Nudear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  MBchijan 

Date  of  amendments  request-  April  16. 
1991 

Description  of  amendments  request: 
The  Technical  Specifications  (TS) 
definitions  and  requirements  relating  to 
Units  1  and  2  containment  integrity  and 
containment  air  k>ck  operability  and 
surveillance  would  be  revised  as 
follows;  the  definition  of 
CONTAINME-Vr  LNTTEGRITY  (TS  1.8) 
along  wtth  its  the  related  surveillance 
requirement  (TS  4.fi.l.li))  and 
containment  leakage  limitations  (TS 
4.6.1.2.e)  would  be  revised  to  indicate 
that  for  containment  integrity  to  exist. 
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air  locks  must  be  in  compliance  with  the 
applicable  operability  requirements.  In 
addition,  the  proposed  amendment 
would  delete  a  Unit  1  surveillance 
requirement  (TS  4.6.1.3.a)  that  air  locks 
be  visually  inspected  after  each  opening 
to  verify  that  the  seal  has  not  been 
damaged. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  an  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  No  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  results 
from  this  change. 

As  described  in  Section  5.0  of  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR),  the  containment  structure  is 
designed  to  ensure  that  an  acceptable 
upper  limit  of  leakage  of  radioactive 
material  is  not  exceeded  under  design 
basis  accident  (DBA]  conditions.  The 
containment  air  locks,  which  provide 
personnel  access  to  both  upper  and 
lowQr  containment,  were  designed  and 
constructed  and  are  periodically  tested 
to  ensure  that  the  allowable  leakage 
limits  for  containment  are  maintained. 
The  proposed  changes  to  1.8.  4.6.1. l.b, 
and  4.6.1. 2. e  are  consistent  with  and 
would  clarify  the  use  of  the  ACTION 
provision  of  3.6.1.3  applicable  when  one 
air  lock  door  is  inoperable.  The  leakage 
test  acceptance  criteria  for  primary 
containment  and  air  locks  would  remain 
unchanged.  The  proposed  change  to  Unit 
1  TS  4.6.1.3.3  would  make  the  TS 
consistent  with  Unit  2  and  with  the 
Westinghouse  Standard  Technical 
Specifications,  and  would  relieve  the 
operations  staff  of  an  unnecessary 
administrative  burden.  As  such,  the 
proposed  changes  are  considered 
administrative  in  nature.  The  proposed 
changes  do  not  increase  the  probability 
of  a  previously  analyzed  accident 
because  the  primary  containment  and 
air  lock  leakage  rates  are  not  factors 
contributing  to  the  frequency  of 
challenges  to  plant  protective  systems. 
The  proposed  changes  do  not  increase 
the  consequences  of  any  previously 
evaluated  accidents  because  the 
postulated  leakage  rates  for  those 
events  are  not  affected. 

2.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

As  described  above,  the  proposed 
changes  are  for  purposes  of  clarification, 
consistency  between  units,  and 
reduction  of  administrative  burden  on 
operators.  Containment  integrity  and  air 
lock  leakage  rates  would  remain 
unchanged.  The  assumptions  used  in 
analyses  of  radiological  consequences 


of  accidents  would  not  be  affected.  No 
physical  modifications  to  the  facility  are. 
involved.  Accordingly,  the  proposed 
changes  will  not  create  the  possibility  of 
a  new  or  different  kind  of  any  accident 
for  any  previously  analyzed. 

3.  The  change  would  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

As  stated  above,  the  proposed 
changes  would  reduce  an  administrative 
burden  on  control  room  operators  and 
provide  clariHcation  and  consistency  of 
requirements.  Leakage  test  acceptance 
criteria  would  not  be  changed;  nor 
would  any  operating  parameters  or 
protective  system  set  points  be  affected. 
Accordingly,  the  proposed  changes 
would  not  reduce  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  L  B.  Marsh. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold  Energy 
Center,  Lino  County,  Iowa 

Date  of  amendment  request:  July  6, 
1990  as  supplemented  by  additional 
correspondence  on  August  30, 1991. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  SpeciRcations  by  removing 
Rod  Sequence  Control  System  (RSCS) 
requirements  and  reducing  the  Low 
Power  Setpoint  for  the  Rod  Worth 
Minimizer  to  20%  of  rated  power.  In 
addition,  it  would  revise  the  control  rod 
operability  and  surveillance 
requirements  for  greater  clarity  and 
consistency  with  the  Standard  Technical 
Specifications  and  make  administrative 
changes  to  Section  3.3. 

The  original  July  6, 1990  application 
was  amended  by  the  August  30, 1991, 
submittal  to  include  Rod  Worth 
minimizer  operability  requirements  in 
Section  3.3.C,  Reactivity  Control 
Systems. 

The  NRC  issued  a  Safety  Evaluation 
Report  (SER)  approving  Amendment  17 
to  NEDE-24011-P-A  (GESTAR  II)  on 
December  27, 1987.  One  of  the 
requirements  of  the  SER  was  that  the 
Technical  Specifications  contain 
provisions  for  minimizing  control  rod 


operations  without  the  Rod  Worth 
Minimizer  (RWM).  These  operational 
restrictions  were  not  included  in  the 
original  submittal  because  lELP  believed 
them  to  be  unnecessary  in  view  of  the 
reliability  and  availability  of  their 
Nuclear  Measurement  Analysis  and 
Control  (NUMAC)  RWM  system. 
However,  the  staff  has  not  reviewed  this 
system.  Consequently,  lELP  changed 
their  original  submittal  to  include  RWM 
operability  requirements  in  Section 
3.3.C,  Reactivity  Control  Systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  will  not  increase 
the  probability  of  an  accident  because  the 
RDA  is  dependent  only  on  the  control  rod 
drive  system  and  mechanisms  themselves, 
and  not  on  the  RSCS  or  RWM  systems.  The 
changes  to  the  TSs  for  these  systems  affect 
only  the  analysis  of  the  RDA  [rod  drop 
accident). 

The  consequences  of  the  RDA  as  evaluated 
in  the  FSAR  will  not  be  affected  by  this 
modification  because  an  extensive 
probabilistic  study  was  performed  by  the 
NRC  staff  which  indicated  that  there  was  not 
a  need  for  the  RSCS.  In  addition, 
improvements  in  the  RDA  analysis  methods 
indicated  that  the  peak  fuel  enthalpies 
resulting  from  a  RDA  are  significantly  lower 
than  previously  determined  by  less  refined 
methods. 

The  R3CS  is  redundant  to  the  RWM.  As 
long  as  the  RWM  is  OPERABL£,  control  rod 
pattern  errors  are  prevented  and  the  RSCS  is 
not  needed.  In  the  event  the  RWM  is  out  of 
service,  the  TSs  require  that  control  rod 
movement  and  compliance  with  the 
prescribed  control  rod  pattern  be  verified  by 
a  second  licensed  reactor  operator.  This 
verification  process  is  controlled 
procedurally  to  ensure  high  quality, 
independent  review  of  control  rod  movement 
Therefore,  elimination  of  RSCS  requirements 
from  the  TSs  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR  [Final  Safety  Analysis 
Report). 

There  will  also  be  no  increase  in  the 
consequences  of  a  RDA  as  evaluated  in  the 
FSAR  due  to  lowering  the  RWM  LPSP  [low 
power  setpoint)  from  30%  to  20%.  The  effects 
of  a  RDA  are  more  severe  at  low  power 
levels  and  are  less  severe  as  power  level 
increases.  Although  the  original  calculations 
for  the  RDA  were  performed  at  10%  power,  to 
ensure  conservatism,  the  NRC  required  that 
the  generic  BWR  TSs  be  written  to  require 
that  the  RWM  operates  at  any  power  level 
below  20%  power.  However,  GE  continued  to 
perform  the  RDA  analyses  at  and  below  10% 
power  because  these  produced  more 
conservative  analytical  results.  Recently 
more  refined  calculations  by  BNL 
[Brookhaven  National  Laboratory)  have 
shown  that  even  with  the  maximum  single 
control  rod  position  error,  and  most  multiple 
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control  red  error  patteriM,  the  peak  fud  rod 
enthalpy-  reached  during  «  ROA  from  these 
control  rod  patterns  would  not  exceed  the 
NRC  limit  of  280  cal/gra  for  RDAs  above  10% 
power,  confirming  the  originiil  CE  analyses. 
Therefore,  lowering  our  RWM  LPSP  from  30% 
to  20%  will  «o(  increase  the  consequences  of 
an  accident  previously  evaluated  in  the 
FSAR. 

The  control  rod  drive  scram  accumulators 
are  part  of  the  CRD  {control  rod  drive]  system 
and  are  provided  lo«nsure  adequate  control 
rod  scram  under  varying  conditions.  The 
scram  accumulators  are  needed  to  scram  the 
control  rods  when  reactor  vessel  pressure  is 
low.  At  higher  reactor  pressures,  vessel 
pressure  provides  the  primary  energy  to 
scram  the  control  rods.  If  an  accumulator  is 
inaf>erable  at  normal  operating  pressures 
[greater  than]  950  psig.  the  associated  control 
rod  may  not  meet  all  specified  scram 
insertion  times  but  reactor  pressure  will  still 
ensure  that  a  scram  occurs.  But,  because  of 
the  large  number  of  control  rods  available  for 
scram  and  the  assumed  single  failure  of  a 
control  rod  to  scram  in  the  safety  anal>-si8,  a 
specified  amount  of  time<(B  hours)  is  altowed 
to  restore  the  accumulator  to  OPERABLE 
status.  The  6  hours  is  a  conservatively  short 
period  of  time  and  is  the  same  time  allowed 
by  the  Standard  Technical  Specifications  for 
inoperable  accumulators.  Therefore,  the 
changes  to  the  inoperable  accumulator  LCO 
[limiting  condition  for  opoerationj  will  not 
affect  the  probability  or  consequences  of  a 
previously  evaluated  accident. 

The  purpose  of  control  rod  position 
indication  is  to  ensure  that  pre-established 
control  rod  patterns  are  being  followed 
during  operation.  While  control  rod  position 
cannot  affect  the  probability  of  an  accident 
previously  evaluated,  it  can  affect  the 
consequences  of  a  RDA.  The  new  TSs  for 
control  rod  position  indication,  however,  only 
provide  more  information  which  better 
enables  the  reactor  operator  to  determine 
control  rod  position.  If  a  control  rod's 
position  cannot  be  determined  by  normal  or 
alternate  means,  the  rod  is  declared 
inoperable  and  the  appropriate  actions  must 
be  taken.  Control  rod  patterns  must  still  be 
follovved  and  operation  cA  the  RWM  is  stiU 
required  tickiw  the  LPSP.  Tberefbre,  the 
changes  to  the  oontrol  rod  position 
requirements  cannot  affect  the  probability  or 
consequences  of  the  RDA  or  other  previously 
evaluated  accidents. 

Demonstrating  that  all  control  rods  are 
coupled  reduces  the  probabifity  that  a  RDA 
will  occur  arid  ♦herefore  provides  protection 
against  violation  of  fuel  damage  criteria 
during  reactivity  initiated  accidents. 
Continued  operation  with  an  uncoupled 
control  rod  is  not  desirable  and.  therefore, 
recoupling  must  be  accomplished  within  two 
hours.  This  period  is  in  acoordance  with  the 
Standard  Technical  Specifications'  allowed 
outage  times  for  uncoupled  control  rods. 
Coupling  still  mu^  be  demonstrated  by  the 
only  valid  indication  of  couphng.  Le^  noting 
that  the  drive  does  not  go  to  the  overtravel 
position.  The  "full  in"  and  "full  out" 
indication  was  only  required  for  operation  of 
RSCS  and  does  not  adequately  demonstrate 
control  rod  coupliifg.  If  a  control  rod  cannot 
be  coupled  within  the  2-hour  period,  it  is 


declared  inoperable  and  inserted  to  reduce 
the  probability  of  a  RDA.  Therefore,  the 
changes  to  the  control  rod  coupling 
requirements  will  not  affect  the  probability  or 
consequenoes  of  an  accident 

Although  the  TSs  do  not  require  that  every 
control  rod  be  operable,  strict  control  over 
the  number  and  distribution  of  inoperable 
rods  is  required  to  satisfy  the  assumptions  of 
the  safety  analyses  and  to  provide  early 
indication  of  any  potential  generic  problem  in 
the  CRD  system.  The  organization  of  all 
inoperable  rod  requirements  into  one  section 
better  enables  operators  to  ensm«  that  these 
requiieiTiwits  are  met.  Inverting  an  inoperable 
control  rod  ensures  that  the  shutdown  and 
scram  capabilities  are  not  adversely  affected. 
Elimination  of  the  5x5  array  requirement 
and  use  of  the  2  operable  rod  aeparation 
criteria  meets  the  requirements  of  the  banked 
position  withdrawal  sequence  (BPWS)  and 
therefore  ensures  that  the  control  rod  drop 
analysis  remains  valid.  Therefore,  the 
changes  to  the  inoperable  rod  requirements 
will  not  significantly  affect  the  probability  or 
consequenoes  of  a  previously  evaluated 
accident. 

The  capability  to  insert  the  control  rods 
ensures  that  the  assumptions  for  scram 
reactivity  in  the  safety  analyses  are  not 
violated.  The  changes  to  die  stuck  control  rod 
TSs  ensure  that  these  assumptions  are  met  by 
specifically  requiring  that  SDM  (shutdown 
margin)  be  verified  and  by  clarifying  existing 
requirements.  Exercising  control  rods  at  least 
once  every  24  hours  after  a  stuck  rod  is 
detected  is  a  valid  means  to  identify  a 
common  node  failure  in  the  CRD  system. 
However,  exercising  rods  because  two  or 
more  are  inoperable  (but  not  stuck)  is  not 
technically  warranted.  Therefore,  the 
requirement  to  exercise  all  withdrawn  or 
partially  withdrawn  control  rods  at  least 
once  every  24  hours  when  tmro  or  more  rods 
are  inoperable  has  been  deleted.  The  chartges 
to  the  stuck  rod  requirements  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident 

As  stated  previously,  the  RWM  cannot 
cause  or  prevent  a  RDA  but  can  only  limit  th'e 
consequences.  Verification  of  the  correct 
sequence  input  to  the  RWM  assures  that  the 
RWM  will  control  rod  movement  so  that  the 
drop  of  an  in-sequence  rod  from  the  fully 
inserted  position  to  the  position  of  the  control 
rod  drive  would  not  cause  the  reactor  to 
sustain  a  power  excursion  resulting  in  a  peak 
fuel  enthalpy  in  excess  of  280  cal/gm.  The 
RNWP  [reduced  notch  worth  procedure] 
currently  in  use  with  the  RWM  is  an 
extension  of  BPWS  jbanked  position 
withdrawal  sequence]  which  was  originally 
used  to  limit  the  consequences  of  a  RDA  and 
is  still  a  valid  rod  control  sequence  (ref.  NRC 
SER  to  Amendment  17).  Therefore,  use  of 
BPWS  or  its  equivalent  RNWP  cannot 
increase  the  probabibty  or  consequences  of 
an  accident  previously  evaluated. 

The  RBM  [rod  block  monitor]  provides 
local  protection  of  the  core  IjC,  &e 
prevention  of  boiling  transition  in  a  local 
region  of  the  core,  from  a  single  rod 
withdrawal  error  from  a  Limiting  Control  Rod 
Pattern.  Requiring  the  functional  test  to  be 
performed  {within  24  hours  of  rod  movement) 
when  one  RBM  channd  is  inoperable  docs 


not  affect  this  safety  function.  The  RBM  is 
demonstrated  by  its  monthly  instrument 
functional  tests  to  be  operable  and  is 
considered  operable  until  proven  otherwise. 
This  is  no  different  from  other  DAEC 
systems.  If,  however,  one  ciiannel  is 
inoperable,  the  Bases  of  Section  3J  clearly 
indicate  the  need  to  test  the  remaining 
channel  for  operabihty.  Therefore,  the 
probability  or  consequenoes  of  a  previon^ 
evaluated  accident  has  not  sigaificantly 
increased. 

Monitoring  for  reactivity  anomalies  guards 
against  large,  unexpected  reacti\-Tty 
insertions  which  could  have  the  potential  for 
damaging  the  reactor.  During  normal  plant 
operation,  reacfrvtty  anomaly  monilonng  is 
relatively  straight  forward.  Operation  at  off- 
rated  conditions,  however,  makes  it  possible 
to  operate  with  rod  patterns  significantly 
different  from  target  rod  patterns.  Therefore, 
the  technical  spectfication  for  reacti%ity 
anomalies  has  been  revised  to  aflow  for  an 
investigation  of  the  apparent  anomaly.  This 
requirement  is  similar  to  what  is  required  by 
Standard  Technical  Specifications.  Therefore, 
these  changes  cannot  significantly  increase 
the  probability  or  consequences  of  a 
previously  evaluated  acadent. 

The  varitros  administrative  changes  to 
Section  S.S  (reorganization,  renumbering,  etr 
only  serve  to  clarify  and  better  define  current 
requirements  and  do  not  involve  a  significani 
increase  in  the  probability  or  consequences 
of  an  accident  previotisly  evaluated. 

The  changes  to  the  Bases  of  Section  3.3 
only  reflect  the  above  changes  to  LCO  and 
Surveillance  Requirements  and  do  not 
involve  any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  for  an  accident  different  from  any 
previously  evaluated  because  operation  of 
the  RSCS  and  RWM  cannot  cause  or  prevent 
an  accident.  They  function  to  minimize  the 
consequences  of  a  RDA.  The  RDA  is  already 
evaluated  in  the  FSAR.  and  the  effect  of  the 
proposed  changes  on  this  analysis  is 
discussed  in  item  1  above.  Elimination  of  the 
RSCS  and  lowering  the  RWM  setpoint  will 
have  no  impact  on  the  operation  of  any  other 
systems  and  cannot  create  the  possibility  for 
an  accident  to  occur  which  has  not  already 
been  evaluated. 

The  changes  to  tf»e  control  rod  position 
indication  and  coupling  requirements  cannot 
create  a  new  or  different  kind  of  accident;  the 
revised  TSs  will  only  provide  more  detailed 
information  to  the  operators.  Rod  position 
information  and  coupling  are  still  required.  Tf 
these  requirements  cannot  be  met  the  rods 
must  be  declared  inoperable  and  the 
appropriate  actions  taken. 

The  chartges  to  the  scram  accumulator 
requirements  cannot  cause  a  new  kind  of 
accident  because  the  accumulators  only 
serve  to  minimize  the  consequences  of 
previously  evaluated  accidents.  The  function 
and  design  of  the  accumulators  and  control 
rods  has  not  beea  changed. 

The  changes  to  the  TS  requirements 
applicable  to  inoperable  and  stuck  control 
rod  requirements  cannot  cause  ■  new  kind  of 
accident:  the  actions  required  by  these  TSs 
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only  serve  to  minimize  the  consequences  of 
accidents  previously  evaluated  and  assure 
that  the  assumptions  of  the  safety  analyses 
remain  valid.  No  changes  have  been  made 
which  affect  the  operation  of  the  control  rods 
or  any  other  system  important  to  safety. 

Use  of  the  BPWS  cannot  create  a  new  or 
different  kind  of  accident  because  BPWS 
(and  RNWP)  only  serve  to  limit  the 
consequences  of  a  RDA. 

The  REM  Surveillance  Requirement  cannot 
create  the  possibility  of  a  different  accident 
because  the  REM  system  acts  to  prevent 
boiling  transition  in  the  core  during  single  rod 
withdrawal  errors  with  a  Limiting  Control 
Rod  Pattern.  This  transient  has  been 
evaluated  previously  and  the  changes  to  the 
surveillance  requirement  do  nothing  to  affect 
this  analysis.  No  changes  are  being  made 
which  can  aRect  other  systems  or  create  a 
new  or  di^erent  kind  of  accident. 

The  changes  to  the  Reactivity  Anomaly 
LCO  and  Surveillance  Requirements  cannot 
create  a  new  and  different  kind  of  accident 
Decause  no  actual  changes  are  being  made  to 
the  plant  and  reactivity  monitoring  is  still 
required  at  the  specified  intervals. 

The  various  administrative  changes  to 
Section  3.3  (reorganization,  renumbering,  etc.) 
only  serve  to  clarify  and  better  define  current 
requirements  and  do  not  create  any  new  or 
different  kind  of  accidents. 

The  changes  to  the  Bases  of  Section  3.3 
only  reflect  the  changes  to  LCOs  and 
Surveillance  Requirements  previously 
discussed  and  cannot  create  the  possibility  of 
an  accident  different  from  those  previously 
evaluated. 

3.  The  margin  of  safety  will  not  be  reduced 
by  the  elimination  of  RSCS.  An  extensive 
NRC  study  has  determined  that  the 
possibility  of  a  RDA  resulting  in 
unacceptable  consequences  is  so  low  as  to 
eliminate  any  need  for  the  RSCS.  The  RSCS 
is  redundant  in  function  to  the  RWM;  its 
elimination  does  not  affect  the  monitoring  of 
control  rod  pattern  by  the  RWM. 

The  NUMAC  RWM  is  a  state-of-the-art 
system  and  has  exhibited  high  rehability  and 
availability  during  its  operating  history.  If, 
however,  the  RWM  is  out  of  service  below 
20%  power,  control  rod  movement  and 
compliance  with  prescribed  control  rod 
patterns  will  be  verified  by  a  second  licensed 
operator.  The  procedure  specifically  requires 
that  a  second  licensed  operator  verify  the 
first  operator's  actions  while  he  performs  rod 
movements.  The  rod  movement  sequences 
with  their  respective  sign-off  sheets  are 
provided  for  verification  by  the  second 
operator  of  each  step  and  rod  movement 
made  by  the  first  operator. 

The  margin  of  safety  will  not  be  reduced  by 
lowering  the  RWM  LPSP  from  30%  to  20% 
because  calculations  performed  by  GE  and 
BNL  have  shown  that  even  with  the 
maximum  single  control  rod  position  error 
and  multiple  error  patterns,  the  peak  fuel  rod 
enthalpy  during  a  RDA  from  these  patterns 
would  not  exceed  the  NRC  limit  (280  cal/gm) 
above  10%  power. 

In  summary,  GE  has  provided  technical 
justification  for  the  proposed  changes  in 
Amendment  17  to  GESTAR  II  and  the  NRC 
has  reviewed  and  accepted  the  GE  analysis 
in  the  SER  to  Amendment  17.  Therefore,  there 


is  no  significant  reduction  in  the  margin  of 
safety. 

The  margin  of  safety  will  not  be  affected  by 
the  changes  to  the  control  operability 
technical  specifications  or  bases  because  the 
majority  of  the  changes  only  reorganize  or 
clarify  previous  requirements.  The  TSs  still 
ensure  that  all  assumptions  of  the  safety  and 
accident  analyses  are  met  and  verified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street,  S.E..  Cedar  Rapids.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire.  Kathleen  H.  Shea.  Esquire. 
Newman  and  Holtzinger.  1615  L  Street. 
NW..  Washington.  DC  20036. 

NRC  Project  Director  John  N. 
Hannon. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  amendment  request:  August 
30.1991 

Description  of  amendment  request: 
The  amendment  would  revise  the 
surveillance  requirements  for  the  station 
batteries  to  conJForm  with  current 
industry  practices  and  manufacturers' 
recommendations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1]  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  requested 
revisions  do  not  affect  any  FSAR  analysis 
involving  these  systems. 

The  proposed  revisions  affect  only  the 
surveillance  requirements  for  the  station 
batteries  to  make  them  conform  with  the 
manufacturer's  recommendations  and  current 
industry  guidance.  The  proposed  change  will 
require  testing  in  a  way  more  representative 
of  use  of  the  batteries  by  applying  the  design 
load  for  the  time  period  required.  This  test 
retains  the  capability  of  detecting  a  degraded 
cell  or  battery  and  reduces  the  time  required 
for  the  batteries  to  recharge,  thereby 
increasing  the  overall  availability  of  safety- 
related  batteries. 

2]  The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  there  is  no  equipment  or 
design  change  associated  with  this  change. 
The  proposed  amendment  only  changes  the 
surveillance  requirements  for  the  batteries  to 
conform  to  the  current  industry  guidance. 


3)  The  proposed  amendment  will  not 
involve  any  reduction  in  a  margin  of  safety 
because  the  station  batteries  will  still  be 
available  to  supply  power  to  the  associated 
safety-related  loads.  The  amendment  only 
revises  the  surveillance  requirements  such 
that  the  Performance  Discharge  Test  (rated 
amp-hour  discharge]  will  be  performed  less 
frequently  (every  5  years)  which  will  increase 
the  useful  life  of  the  batteries.  A  Service 
Discharge  Test  (lo&d  profile)  will  be 
performed  each  cycle  a  Performance 
Discharge  Test  is  not  done.  The  Service 
Discharge  Test  will  demonstrate  each 
battery's  ability  to  supply  the  required  loads 
for  the  time  required. 

The  proposed  changes  to  the  surveillance 
requirements  for  the  station  batteries  do  not 
change  the  probability  or  consequences  of  an 
accident  previously  evaluated,  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  and  do  not  involve  a  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E.,  Cedar  Rapids.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman. 
Esquire.  Kathleen  H.  Shea,  Esquire. 
Newman  and  Holtzinger.  1615  L  Street, 
N.W.,  Washington.  D.C.  20036. 

NRC  Project  Director  John  N. 
Hannon. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331.  Duane  Arnold  Energy 
Center,  Linn  County.  Iowa 

Date  of  amendment  request:  August 
30. 1991 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specifications  by  eliminating 
the  scram  and  Main  Steam  Line 
Isolation  Valve  closure  requirements 
associated  with  the  Main  Steam  Line 
Radiation  Monitors  (MSLRMs). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  probability  of  occurrence  of  these 
accidents  is  based  on  initial  conditions  and 
assumptions  which  are  not  dependent  on  the 
use  of  or  interactions  with  the  MSLRM 
system.  Elimination  of  the  scram  and 
isolation  function  on  a  high  radiation  signal 
will  not  affect  operation  of  other  Reactor 
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Protection  System  or  primary  containment 
isolation  functions. 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  consequences  of 
an  accident  previously  evaluated. 

The  analysis  of  the  control  rod  drop 
accident  is  described  in  Section  15.4.7  of  the 
DAEC  Updated  Final  Safety  Analysis  Report 
(UFSAR).  This  analysis  takes  credit  for 
closure  of  the  MSIVs  upon  receipt  of  a 
MSLRM  high  radiation  signal  This  closure 
signal  limits  the  release  of  radioactivity  via 
the  condenser.  Removal  of  the  MSLRM  high 
radiation  trip  signal  will  delay  the  MSIV 
closure,  allowing  more  radioactivity  to  reach 
the  condenser  and  eventually  be  released. 
Although  the  resulting  offsite  doses 
calculated  in  the  BWROG  report  are  higher 
than  those  previously  reported  in  the  DAEC 
UFSAR,  they  are  not  a  significant  increase 
and  remain  well  below  the  Hmits  of  10  CFR 
Part  100. 

2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

This  amendment  only  affects  the  trip 
functions  of  the  MSLRMs.  The  sole  purpose 
of  these  trip  functions  is  to  mitigate  the 
consequences  of  a  control  rod  drop  accident 
(CRDA),  a  previously-analyzed  event. 
Removal  of  the  high  radiation  trip  signal  was 
justified  by  NEDO-31400  which  has  been 
reviewed  and  accepted  by  the  NRC.  Hence, 
the  possibility  of  an  accident  of  a  new  or 
different  type  is  not  created  by  this  change. 

3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  DAEC  Technical  Specification  Bases 
state  that  these  monitors  were  provided  to 
detect  gross  fuel  failure  resulting  from  the 
CRDA  and  provide  MSIV  closure  to  maintain 
radiological  releases  below  10  CFR  Part  100 
limits.  As  discussed  in  the  NRC's  SER 
approving  NEDO-31400,  the  calculated 
radiological  release  consequences  of  the 
bounding  CRDA  are  well  within  the 
acceptable  dose  limits  as  specified  in  10  CFR 
Part  100.  Consequently  this  change  will  not 
result  in  a  signiHcant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E.,  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street, 
N.W.,  Washington.  D.C.  20036. 

NRC  Project  Director  John  N. 
Harmon. 


Long  Island  Lighting  Company,  Docket 
No.  50-322,  Shoreham  Nuclear  Power 
Station,  Unit  1,  Suffolk  County,  New 
York 

Date  of  amendment  request:  October 
9,1990 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Physical  Security  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  A  discussion  of  these 
standards  as  they  relate  to  the 
amendment  request  follow: 

(1)  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluate?  The  proposed  changes  allow 
reclassification  of  certain  portions  of  the 
plant  currently  designated  as  "Vital 
Areas"  or  "Vital  Equipment."  These 
changes  would  also  eliminate  or  modify 
certain  other  safeguards  commitments 
that  reflect  this  reclassification.  One  of 
the  changes  is  to  reduce  security  force 
consistent  with  the  objectives  of  the 
revised  Security  program.  Based  upon 
the  fact  that  the  proposed  change 
recognizes  that  the  level  of  protection  is 
still  adequate  to  meet  a  test  of 
"Radiological  Sabotage:  as  defined  in  10 
CFR  73.2(a),"  the  proposed  Security  Plan 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Do  the  proposed  changes  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated?  The  proposed  changes  do  not 
result  in  any  physical  changes  to  the 
facility  affecting  a  system  that  relates  to 
accidents.  Therefore,  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  cannot  be  created  and  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

(3)  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  changes  to  the  Security  Plan  will 
continue  a  level  of  protection  that  is 


adequate  to  meet  a  test  of  "Radiological 
Sabotage:  as  referred  in  10  CFR  73.2(a)." 
The  proposed  changes  do  not  involve  a 
reduction  in  any  margin  of  safety. 

Local  Public  Document  Room 
location:  Shoreham-Wading  River  Public 
Library,  Route  25A,  Shoreham,  New 
York  11786-9697 

Attorney  for  licensee:  W.  Taylor 
Reveley,  III,  Esq.,  Hunton  and  Williams, 
P.O.  Box  1535,  Richmond,  Virginia  23212 

NRC  Project  Director:  Seymour  H. 
Weiss 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request: 
November  5, 1990,  as  supplemented  on 
April  22  and  July  8, 1991. 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  cycle-specific  operating  limits 
from  the  Technical  Specifications.  These 
cycle-specific  operating  limits  would 
then  be  the  subject  of  a  Core  Operating 
Limits  Report.  This  amendment  is 
proposed  in  response  to  NRC  Generic 
Letter  88-16,  "Removal  of  Cycle-Specific 
Parameter  Limits  from  Technical 
Specifications,"  dated  October  4, 1988. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.92(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  remove  cycle- 
specific  operating  hmits  from  the  Technical 
Specifications  and  establish  the  Core 
Operating  Limits  Report  has  been  evaluated 
against  the  standards  of  10  CFR  50.92.  This 
change  has  been  determined  not  to  involve  a 
significant  hazards  consideration,  because  it 
does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  creation  of  a  cycle-specific  Core 
Operating  Limits  Report  will  neither  modify 
the  methods  used  to  generate  the  subject 
limits,  nor  the  manner  in  which  the  limits  are 
used  to  control  reactor  operations.  These 
limit*  have  been  determined  by  analyzing  the 
same  postulated  events  previously  analyzed. 
The  plant  will  continue  to  operate  within  the 
limits  specified  in  the  Core  Operating  Limits 
Report  and  will  take  the  same  corrective 
actions  when  or  if  these  limits  are  exceeded, 
just  as  is  required  by  the  current  Technical 
Specifications.  Therefore,  the  proposed 
Technical  Specification  change  incorporating 
the  Core  Operating  Limits  Report  is 
administrative  in  nature  and  it  is  concluded 
not  to  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
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2.  Create  the  possibility  of  a  new  or 
difTerent  kind  of  accident  from  any 
previously  evaluated. 

There  are  no  physical  alterations  to  the 
plant  configuration,  changes  to  setpoini 
Vdlues.  or  changes  to  the  implementation  of 
selpoinis  and  hmils  associated  with  this 
proposed  change.  The  existing  accident  basis. 
Iherefare.  will  remain  as  is  and  will  continue 
to  conservatively  bound  plant  operation  with 
this  proposed  change.  We  have  concluded 
that  operation  using  the  Core  Operating 
Limits  Report  does  not  create  the  possibility 
or  a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

As  indicated  above,  the  Core  Operating 
Limits  Report  makes  use  of  the  existing 
safety  analysis  methodologies  and  the 
resulting  limits  and  setpoints  for  plant 
oi^eration.  .Additionally,  the  safety  analysis 
at  ueptance  criieria  for  operations  with  this 
proposed  change  is  not  changed  from  that 
used  in  the  latest  core  reload  analysis.  We 
have,  therelore.  concluded  that  Cycle  12 
(Tperations  with  the  Core  Operating  Umits 
Report  does  not  involve  any  reduction  in  a 
margin  of  safety. 

Maine  Yankee  has  concluded  that  these 
proposed  changes  to  the  Technical 
Specirications  are  administrative  in  nature 
and  do  not  involve  a  significant  hazards 
consideration  as  defined  by  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  if  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street  P.O.  Box  367.  Wiscasset,  Maine 
04578 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  One 

Internationa!  Place.  Boston. 
.Massachusetts  02110-2624. 

NRC  Acting  Project  Director:  Susan  F. 
Shankman 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  5(M10,  Nine  Mile  Point 
Nuclear  Station.  Unit  2,  Scriba,  New 
York 

Date  of  amendment  request:  August 
21,1991 

Description  of  amendment  request- 
This  amendment  would  revise  Technical 
Specification  4Ae.c  to  allow  the  normal 
uptravel  limits  for  the  refueling  platform 
main  and  auxiliary  hoists  to  be 
increased  by  six  inches.  By  this  change 
the  fuel  assemblies  could  be  raised  up  to 
6  inches  higher  than  currently  allowed 
during  refueling  operations.  It  would 
provide  increased  clearance  margin 
between  the  fuel  bundles  and  the 
transfer  shield  bridge,  and  reduce  the 


potential  for  fuel  damage  during  fuel 
transfer  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2.  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  increase  by  six 
(6)  inches  the  maximum  height  that  a  fuel 
assembly  can  be  lifted  to  during  fuel 
transfers.  The  drop  of  a  spent  fuel  assembly 
from  its  maximum  Hfted  height  (over  the 
reactor  core)  is  the  most  limiting  fuel 
handling  accident,  as  analyzed  in  NMP2 
USAR  (Updated  Safety  Analysis  Report) 
Section  15.7.4.  An  evaluation,  as  described 
above,  of  the  proposed  change  has 
determined  that  the  additional  6  inches  will 
not  significantly  affect  the  impact  loads 
analyzed  in  USAR  Section  15.7.4.  Except  for 
the  maximum  lifted  height  and  associated 
limit  switch  modification,  the  proposed 
change  will  have  no  other  effect  on  the  lifting 
mechanisms  or  methods  used  in  lifting  fuel 
assemblies  during  fuel  transfers.  Therefore, 
neither  the  probability  nor  the  consequences 
of  the  drop[)ed  spent  fuel  assembly  accident, 
as  analyzed  in  USAR  Section  15.7.4m  will  be 
significantly  increased. 

The  operation  of  Nine  Mile  Point  Unit  2.  in 
accordance  with  the  proposed  amendment, 
will  not  create  the  (wssibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  has  been  evaluated 
with  respect  to  ALARA  [as  low  as 
reasonably  achievable)  considerations  of 
both  the  additional  height  from  which  a  spent 
fuel  assembly  can  be  dropped,  and  the 
reduction  in  shielding  (water  covering  the 
active  fuel  in  a  lifted  assembly).  For  the  fuel 
assembly  drop  accident  the  radiological 
consequences  of  the  proposed  change  have 
been  determined  to  be  negligible.  The 
projected  slight  increase  in  operator  whole 
body  dose  rate  has  been  determined  to  be 
acceptable,  when  compared  to  the  reduced 
potential  for  possible  fuel  damage  during 
transfer  operations.  Except  for  the  increase  in 
maximum  lifted  height  of  a  fuel  assembly  and 
the  associated  limit  switch  modification,  the 
proposed  change  will  not  modify  any  fuel 
lifting  hardware  or  methods  used  in  lifting 
fuel  assemblies  during  fuel  transfers.  The 
proposed  change  will  not  alter  the  transfer 
path  (between  the  reactor  vessel  and  the 
spent  fuel  pool)  of  a  lifted  assembly. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  the  fuel  handling 
accident  analyzed  in  USAR  Section  15.7.4. 

The  operation  of  Nine  Mile  F^int  Unit  2,  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  has  been  evaluated 
and  determined  to  have  no  significant  effect 
on  radiological  considerations  resulting  from 


the  increase  in  fuel  assembly  lifted  height.  In 
addition,  except  for  the  increased  lifting 
height  and  associated  limit  switch 
modification,  this  proposed  change  will  not 
alter  the  function  of  the  Refueling  Platform, 
the  main  and  auxiliary  hoists,  the  fuel 
grapple,  or  the  methods  used  in  lifting  and 
transferring  fuel  assemblies.  Therefore,  this 
proposed  change  will  not  cause  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mark  |. 
Wefterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Project  Director  Roberi  A. 
Capra 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  August 
30, 1991 

Description  of  amendment  requcsL 
The  licensee  requests  an  amendment  to 
the  Technical  Specifications  to  change 
the  required  shutdown  margin  to  a 
constant  value  of  1.3  percent  delta  k/k. 
The  shutdown  margin  change  is  needed 
to  support  future  reload  designs  of 
longer  cycle  lengths. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  requirement  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  t>ased  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

No.  Shutdown  margin  provides  mitigation 
for  reactivity  increase  transients  from 
subcritical  modes  of  operation  and  provides 
an  assurance  of  subcriticality  after  reactor 
trip  and  is  not  an  accident  initiator.  Changing 
the  shutdown  margin  will  not  increase  the 
probability  of  an  accident  previously 
reported  in  the  FSAR  (Final  Safety  Analysis 
Report).  In  addition,  the  consequences  of  an 
accident  previously  evaluated  will  not  be 
increased.  All  acceptance  criteria  for  the 
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affected  events  have  been  met  using  the 
proposed  reduced  shutdown  margin  change. 
Therefore,  there  will  be  no  effect  on 
previously  analyzed  accidents. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 

Response: 

No.  Shutdown  margin  is  characteristic  of 
typical  reactor  operation  dependent  upon 
various  reactor  parameters.  The  proposed 
change  in  shutdown  margin  in  itself  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  than  any  already  evaluated. 

(3)  Does  the  proposed  amendment  involve 
a  signiricant  reduction  in  a  margin  of  safety? 

Response: 

No.  The  margin  of  safety  will  not  be 
reduced.  All  applicable  LOCA  |loss-of- 
coolant  accident)  and  non-LOCA  events 
produce  results  bounded  by  the  acceptance 
limits  for  those  events  when  the  proposed 
change  is  considered. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  sigtiificant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains.  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A.  , 
Capra 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request: 
September  6, 1991 

Description  of  amendment  request: 
This  amendment  request  proposes 
changes  to  Technical  Specification 
3.8.4.4,  "Reactor  Protection  System 
Electrical  Power  Monitoring"  and 
Technical  Specification  3.8.4.6.  "Power 
Range  Neutron  Monitoring  System 
Electrical  Power  Monitoring." 
Specifically,  the  channel  functional  test 
surveillance  interval  for  the  Reactor 
Protection  System  and  Power  Range 
Neutron  Monitoring  System  Electrical 
Protection  Assemblies  would  be 
changed  from  "at  least  once  per  six 
months"  to  "each  time  the  plant  is  in 
cold  shutdown  for  a  period  of  more  than 
24  hours,  unless  performed  in  the 
previous  6  months." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

The  proposed  changes  to  the  Hope  Creek 
Generating  Station  Technical  Specifications: 

1.  Do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  surveillance  frequency  will 
reduce  the  time  that  the  plant  is  in  a  half 
scram  or  half  isolation  condition  and  thereby 
reduce  the  potential  for  inadvertent  scrams  or 
group  isolations.  In  addition,  the  proposed 
Technical  Specification  change  does  not 
adversely  affect  the  ability  of  any  safety 
system  to  perform  its  intended  safety 
function.  We  therefore  conclude  that  the 
proposed  change  will  not  significantly 
increase  the  probability  or  consequences  of  a 
previously  analyzed  accident  or  malfunction 
of  equipment  important  to  safety. 

2.  Do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  requires  no  plant 
modifications,  does  not  alter  the  function  of 
any  affected  systems,  and  creates  no  new 
modes  of  plant  operation.  System  and 
component  performance  is  not  adversely 
affected  thereby  assuring  that  the  design 
capabilities  of  affected  systems  and 
components  are  not  challenged  in  a  manner 
not  previously  assessed.  We  therefore 
conclude  that  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  Do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

As  stated  by  the  NRC  in  Generic  Letter  91- 
09.  the  increased  risk  associated  with  the 
extended  surveillance  interval  is  more  than 
offset  by  the  safety  benefits  associated  with 
the  reduction  in  protective  system  challenges. 
As  a  result,  implementation  of  this  Technical 
Specification  change  would  result  in  a  net 
increase  in  plant  safety  and  a  corresponding 
increase  in  a  margin  of  safety.  We  therefore 
conclude  that  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway.  Pennsville.  New  Jersey  08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn.  Esquire.  Winston  and 
Strawn.  1400  L  Street.  NW..  Washington. 
DC  20005-3502 

NRC  Project  Director:  Walter  R. 
Butler 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County, 
California 

Date  of  amendment  request:  August 
13, 1991 


Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  procedural  details  of  the 
Radiological  Effluent  Technical 
Specifications  (RETS)  from  the 
Technical  Specifications  (TS)  to  the 
Offsite  Dose  Calculation  Manual 
(ODCM).  Radiological  Environmental 
Monitoring  Program  (REMP).  or  the 
Process  Control  Program  (PCP).  Also, 
new  programmatic  controls  for 
radioactive  effiuents  and  radiological 
environmental  monitoring  are  proposed 
for  incorporation  into  TS  Section  6, 
"Administrative  Controls."  These 
changes  meet  the  intent  of  the  guidance 
provided  by  NRC  Generic  Letter  89-01, 
"Implementation  of  Programmatic 
Controls  for  Radiological  Effiuent 
Technical  Specifications  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Offsite  Dose  Calculation 
Manual  or  to  the  Process  Control 
Program." 

Additionally,  the  proposed 
amendment  would  add  the  definition  of 
UNRESTRICTED  AREA  and  replace  the 
definition  of  SOUDIFICATION  and 
DEWATERING  with  the  more  generic 
term,  PROCESSING.  Processing  is 
relocated  to  the  PCP  per  Generic  Letter 
89-01  and  will  cover  both  previous 
definitions.  Also,  the  proposed 
amendment  would  delete  the  Iodine 
monitoring  and  treatment  systems  and 
their  related  specifications  due  to  the 
absence  of  radioiodine  in  gaseous 
effiuent,  the  short  half-life  of  1-131  and  I- 
133,  the  extended  plant  shutdown,  and 
the  absence  of  any  radioiodine 
production  mechanism  in  the  defueled 
condition  at  Rancho  Seco. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  Sacramento  Municipal  Utility  District 
has  reviewed  the  proposed  changes  and 
determined  that  the  proposed  changes  do  not 
involve  a  significant  haziKds  consideration 
because  operation  of  the  Rancho  Seco 
Nuclear  Generating  Station  in  accordance 
with  these  changes  would  not: 

a.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Since  potential  dose 
consequenres  from  radioiodine  exposure  are 
negligible  in  the  defueled  condition,  effluent 
control  program  reductions  in  this  area  have 
no  adverse  safety  impact.  There  are  only  two 
credible  accidents  in  the  defueled  condition, 
a  fuel  handling  accident  and  a  loss  of  offsite 
power  (LOOP).  The  changes  proposed  do  not 
increase  the  probability  of  either  of  these 
accidents  since  the  LOOP  is  not  controllable 
by  the  plant,  and  the  requirements  for  testing 
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of  the  fuel  handling  bridge  temain  unchanged. 
The  consequences  of  the  two  credible 
accidents  are  bounded  by  the  previous 
analyses  for  these  accidents.  The  fuel 
handling  accident  scenario  remains 
unchanged,  but  the  consequences  of  this 
accident  are  significantly  reduced  due  to  the 
length  of  the  decay  time  of  the  fuel. 
Implementation  of  GL  89-01  with 
consideration  of  Rancho  Seco's  defueled 
condition  has  no  affect  on  acddeots 
previously  evaluated. 

b.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  Implementation  of  GL 
89-01  provides  the  appropriate  Radioactive 
Effluent  Control  Program.  REMP,  and  Solid 
Radioactive  Waste  requirements  appropriate 
for  a  plant  in  the  defueled  conditioa  The 
existing  liccn.sing  basis  as  evaluated  for  the 
defueled  condition  is  retained  without 
creating  the  possibility  for  a  new  or  different 
kind  of  accident  from  any  evaluated 
previously. 

c.  Involve  a  significant  reduction  in  a 
margin  of  safety  since  the  margin  of  safety 
for  credible  accidents  in  the  defueled 
condition  remain  unchanged.  Also,  the  design 
basis  for  the  radioactive  effluent  and  waste 
programs  continue  to  be  met  and  is  retained 
in  the  programs'  implementing  documents  in 
accordance  with  GL  89-01. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 
Library.  7340  24th  Street  Bypass, 
Sacramento.  California  95822 

Attorney  for  licensee:  Jan  Schorl. 
Sacramento  Municipal  Utility  Ehstiict. 
6201  S  Street.  P.O.  Box  15830. 
Sacramento.  California  95813. 

NRC  Project  Director  Seymour  H. 
Weiss 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362.  San 
Onofre  Nuclear  Generating  Station,  Unit 
Nos.  2  and  3,  San  Diego  County, 
Cabfomia 

Date  of  amendment  requests:  August 
30.1991 

Description  of  amendment  requests: 
The  licensee  proposes  to  revise 
Technical  Specifications  3/4.3.1. 
"Reactor  Protective  System  (RPS) 
Instrumentation"  and  3/4.3.2. 
"Engineered  Safety  Features  Actuation 
System  Instrumentation."  The  change 
modifies  the  channel  functional  and 
logic  units  surveillance  test  intervals 
from  monthly  to  quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 


the  issue  of  no  significant  hazards 
consideration,  which  is  presented 

below: 

1.  Will  operation  of  the  facihty  in 
accordance  with  the  proposed  change  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Increasing  the  surveillance  interval  for  the 
RPS  and  the  ESFAS  has  two  principle  effects 
with  opposing  impacts  on  core  melt  risk.  The 
first  impact  is  a  slight  increase  in  core  melt 
frequency  that  results  from  the  increased 
unavailability  of  the  instrumentation  in 
question.  The  unavailability  of  the  tested 
instrumentation  translates  to  a  failure  of  the 
reactor  to  trip  or  a  failure  of  the  appropriate 
engineered  safety  feature  to  actuate  when 
required.  The  opposing  impact  is  the 
corresponding  reduction  in  core  melt 
frequency  that  would  result  Ijecause  of  the 
reduced  exposure  to  test  induced  transients. 

Representative  fault  tree  models  for  San 
Onofre  Units  2  and  3  and  the  corresponding 
core  melt  frequency  increases  and  decreases 
were  quantified  in  CEN-327.  The 
unavailability  assumption  described  above 
includes  the  increased  relay  service  time 
(relays  are  normally  energized).  The 
extended  surveillance  interval  was  found  to 
result  in  the  net  reduction  in  core  melt  risk.  A 
lower  potential  for  test  induced  trips  over- 
shadows negative  effects  from  increasing 
relay  operating  time. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  the  operation  of  the  Facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

This  amendment  request  does  not  involve 
any  changes  in  equipment  and  will  not  alter 
the  manner  in  which  the  plant  will  be 
operated.  For  this  reason,  this  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  proposed  changes  do  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  settings,  or  limiting  conditions  for 
operation  are  determined.  Implementation  of 
the  proposed  changes  is  expected  to  result  in 
an  overall  improvement  in  safety  due  to  the 
fact  that  reduced  testing  will  result  in  fewer 
inadvertent  reactor  trips,  less  frequent 
actuation  of  ESFAS  components,  and  less 
frequent  distraction  of  operations  personnel. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  Main  Library.  University  of 
California,  P.O.  Box  19557.  Irvine. 
California  92713 

Attorney  for  licensee:  James  A. 
Beotetto.  Esquire,  Southern  Cahfomia 
Edison  Company.  P.O.  Box  800, 
Rosemead.  California  91770 

NRC  Project  Director:  James  E.  Dyer 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259.  50-260  and  50-296.  Browns 
Ferry  Nuclear  Plant,  Units  1. 2  and  3. 
Limestone  County,  Alabama 

Date  of  amendment  request:  July  12. 
1991  (TS  295  and  TS  298) 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  Browns  Ferry  Nuclear  Plant  (BFN) 
Units  1.  2,  and  3  Technical 
Specifipations  (TS).  A  change  is 
proposed  to  Definitions  Sections  l.O.P, 
Secondary  Containment  Integrity,  for  all 
three  units  to  better  define  the  zonal 
concept  of  secondary  containment.  The 
proposed  amendment  also  corrects 
typographical  errors  in  the  Unit  3 
Technical  Specifications  such  that  the 
definition  for  secondary  containment 
integrity  is  consistent  for  all  three  units. 
The  proposed  license  amendment  also 
revises  Unit  3  TS  Limiting  Condition  for 
Operation  (LCO)  3.7.C  to  permit 
separating  the  Unit  3  reactor  zone  from 
the  secondary  containment  envelope 
provided  Unit  3  is  defueled  and  its  inter- 
zonal walls  are  qualified  to  maintain 
secondary  containment  around  the 
operating  unit.  Revising  LCO  3.7.C  and 
upgrading  Unit  3  inter-zonal  walls  will 
allow  for  unfettered  construction 
activity  on  outer  walls  of  Unit  3  reactor 
zone. 

Basis  for  proposed  no  sisnificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  This  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  ...  changes  do  not  reflect  any 
significant  change  to  any  precursor  for  the 
design  basis  events  which  are  analyzed  in 
Chapter  14  of  the  Browns  Ferry  Final  Safety 
Analysis  Report.  Therefore,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased. 

The  proposed  ...  TS  changes  do  not  change 
the  method  of  isolation  or  operation  of 
secondary  containment  or  the  method  of 
operating  the  Standby  Gas  Treatment  System 
(SGTS).  The  SGTS  is  used  to  process 
radioactive  effiuents  which  could  be  released 
to  the  secondary  containment  following  an 
accident.  The  allowable  SGTS  fiow  and 
corresponding  reactor  building  In-leakagc 
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will  be  maintained  in  accordance  with  the 
Technical  Specirication  surveillance  limit  of 
12,000  cfm  at  a  negative  pressure  of  O-ZVinch 
of  water.  Additionally,  there  is  no  change  to 
the  design  flow  rate  (i.e.,  18000  cfm);  thus, 
there  is  no  impact  on  either  the  10  CFR  20  or 
10  CFR  100  dose  analyses.  Therefore,  these 
proposed  changes  do  not  signiHcantly 
increase  the  consequences  of  an  accident 
previously  evaluated. 

2.  This  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  an  accident  previously 
evaluated. 

The  proposed  ...  changes  do  not  affect  the 
allowable  statuses  of  any  of  the  reactor  zones 
or  the  refueling  zone.  The  proposed  ... 
changes  allow  for  the  following  Unit  3  reactor 
zone  statuses: 

1.  Reactor  defueled  and  not  required  for 
secondary  containment  integrity,  or 

2.  Reactor  defueled  but  required  for 
secondary  containment  integrity. 

If  Unit  3  is  defueled  and  the  Unit  3 
secondary  containment  zone  is  not  needed 
for  operation  for  Unit  2.  there  is  no 
requirement  to  maintain  secondary 
containment  in  Unit  3  and  no  impact  on  the 
operability  of  secondary  containment  for  the 
unit(s)  requiring  secondary  containment. 
While  the  Unit  3  reactor  is  defueled.  the  Unit 
3  secondary  containment  may  be  desired  or 
required  in  order  to  maintain  a  qualified 
boundary  entirely  around  a  fueled  reactor 
(i.e.,  qualified  inter-zonal  wall  not 
maintained].  In  this  event,  the  plant  must 
return  to  a  four  zone  secondary  containment. 
The  ...  change  ensures  the  operability  of  a 
Secondary  Containment  boundary  for  the 
operating  unit  (Unit  2)  and  will  reinstate  it 
before  loading  fuel  in  Unit  3.  The  Unit  1 
secondary  containment  is  considered  a  part 
of  the  Unit  2  boundary.  Therefore,  these 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  These  proposed  ...  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Secondary  containment  integrity  can  be 
satisfied  by  having  multiple  zones  forming  a 
qualified  secondary  containment  boundary 
entirely  around  the  unit(8)  requiring 
secondary  containment.  The  addition  of  a 
statement  to  allow  a  unit  reactor  zone  to  be 
isolated  from  the  secondary  containment 
boundary  is  consistent  with  the  deflnition 
requirements  for  secondary  containment 
integrity  and  will  not  interfere  with  the 
ability  of  the  plant  to  achieve  a  secondary 
containment  boundary  where  required. 
Therefore,  this  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 


Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nob.  50-259, 50-260  and  50-296,  Broivns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request: 
September  13, 1991  (TS  299) 

Description  of  amendment  request: 
The  proposed  amendment  changes  the 
Browns  Ferry  Technical  Specifications 
for  Units  1, 2,  and  3  to  extend  the  logic 
system  functional  test  interval  from 
"once  every  6  months"  to  "once  every  18 
months"  (i.e.,  each  refueling  outage]  for 
the  Common  Accident  Signal,  4kV 
Shutdown  Board  Undervoltage  Start  of 
the  Diesel  Generator,  480V  Load 
Shedding,  Residual  Heat  Removal 
Service  Water  (RHRSW)  Initiation. 
Control  Room  Isolation,  Reactor 
Building  Isolation,  and  Standby  Gas 
Treatment  System, 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a],  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  In  the  probability  or 
consequence  of  any  accident  previously 
evaluated. 

Item  4.5.3  of  Generic  Letter  63-28  requested 
that  licensees  review  the  existing  Reactor 
Protection  System  (RPS)  on-line  functional 
test  intervals  required  by  their  plant  TS.  The 
licensees  were  to  ensure  that  current  and 
proposed  test  intervals  are  consistent  with  a 
goal  of  achieving  high  RPS  availability 
considering  uncertainties  in  component 
failure  rates,  uncertainties  in  common  mode 
failure  rates,  reduced  redundancy  during 
testing,  operators  errors  during  testing,  and 
component  wear  caused  by  the  testing. 

The  Boiling  Water  Reactor  Owners'  Group 
(BWROG)  decided  to  attempt  to  resolve  these 
issues  generically.  It  commissioned  General 
Electric  (GE]  to  perform  generic  analyses  and 
apply  the  generic  results  to  the  individual 
BWR  plants.  The  results  of  these  analyses 
were  documented  in  CE  topical  reports, 
NEDC-30936P  and  NEDC-30851P  and  NEDC- 
30844A.  Bused  on  the  results  of  these  studies, 
the  overall  system  reliabilities  are  not 
dominated  by  the  reliabilities  of  logic 
systems  but  by  that  of  mechanical 
components  (e.g.,  pumps  and  valves].  NEDC- 
30844A  demonstrated  that  the  existing  BWR 
Standard  Technical  Specification  (BWRSTS] 
RPS  test  intervals  were  adequate  to  achieve 
the  high  RPS  availability  goals  requested  by 
Generic  Letter  83-2a  item  4.5.3. 

The  proposed  revisions  to  the  logic  system 
functional  test  intervals  are  consistent  with 
the  BWR  STS. 


Therefore,  since  the  proposed  amendment 
does  not  significantly  degrade  the  reliability 
of  systems  and  components  relied  upon  to 
prevent  or  mitigate  the  consequences  of  an 
accident,  TVA  had  determined  that  these 
revisions  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  any 
accident  previously  analyzed. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  only  changes  th» 
surveillance  frequency  for  logic  system 
functional  testing  and  does  not  involve  any 
changes  to  the  surveillance  requirements,  any 
changes  to  system  or  equipment 
configuration,  nor  does  it  introduce  any  nmv 
mode  of  plant  operation.  Therefore,  this 
change  does  not  create  the  possibility  for  • 
new  or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  In  a  margin  of 
safety. 

The  net  effect  of  the  proposed  change  in 
the  surveillance  interval  does  not  involve  ■ 
significant  reduction  in  a  margin  of  safety. 
The  performance  of  these  tests  requires 
numerous  temporary  alterations,  and  are 
Inherently  prone  to  unplanned  actuations  and 
the  potential  for  personnel  error.  Safety 
system  redundancy  is  reduced  and  the 
systems  are  placed  in  a  configuration  which 
inhibits  quick  restoration  if  needed  to 
respond  to  a  design  basis  event  during 
testing.  Testing  at  a  once  per  B  months 
frequency  results  in  additional  emergency 
diesel  generator  and  4kV  RHRSW  pump 
motor  starts  and  stops,  thereby  increasing 
component  wear  and  decreasing  life 
expectancy.  (The  reduction  of  diesel 
generator  starts  and  stops  is  consistent  with 
the  guidance  contained  in  Generic  Letter  84- 
15.)  The  performance  of  these  tests  while  the 
reactor  is  shutdown  increases  the  operational 
margin  of  safety  as  a  result  of  increased 
safety  system  availability  during  power 
operation,  reduced  potential  for  human  ent>r 
during  testing,  and  reduced  component  wetv. 
Therefore,  TVA  has  concluded  that  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  Commission  has  provided  additional 
guidance  for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not  likely  to 
involve  signiDcant  hazards  considerations  (48 
FR  14670).  These  examples  include:  '(vi)  -  A 
change  which  either  may  result  in  some 
increase  to  the  probability  or  consequences 
of  a  previously  analyzed  accident  or  reduce 
in  some  way  a  safety  margin,  but  where  the 
results  of  the  change  are  clearly  within  all 
acceptable  criteria  with  respect  to  the  system 
or  component  specified  in  the  Standard 
Review  Plan  (SRP):  For  example,  a  change 
resulting  from  the  application  of  a  small 
refinement  of  a  previously-used  calculational 
model  or  design  method." 

The  proposed  amendment  is  encompassed 
by  this  example  in  that  the  revision  reflects 
the  requirements  established  in  the  (STS) 
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(NUREG-0123)  as  endorsed  by  Chapter  16  of 
the  SRP. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Furthermore,  the  NRC 
considers  the  proposed  amendment  to 
be  consistent  with  an  example  of  a  type 
of  amendment  not  Hkely  to  involve 
significant  hazards  consideration. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
Tconsideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street.  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  amendment  request  March  1. 
1991;  superseded  September  6. 1991  (TS 
T90-01) 

Description  of  amendment  request: 
The  proposed  amendment  would  modify 
the  Sequoyah  Nuclear  Plant.  Units  1  and 
2  Technical  Specifications  (TSs)  to 
incorporate  new  reactor  coolant  system 
pressure-temperature  (P-T)  limit  curves 
(TS  Figures  3.4.2  and  3.4.3).  The 
proposed  changes  would  incorporate 
methodology  described  in  Revision  2  of 
NRC  Regulatory  Guide  1.99  and  result  in 
the  new  P-T  limit  curves  that  would  be 
applicable  up  to  16  effective  full  power 
years  (EFPY)  for  both  units.  TS  Bases 
Section  3/4.4.9.  Pressure/Temperature 
Limits,  would  also  be  revised  to  reflect 
the  EFPY  changes  and  application  of  RG 
1.99.  Revision  2  methodology.  The 
proposed  changes  are  in  response  to 
NRC  Generic  Letter  88-11  issued  July  12. 
1988.  and  would  specify  new  P-T  limits 
for  the  reactor  coolant  system  during 
plant  heatup.  cooldown.  critical 
operation  and  hydrostatic  leak  tests. 

By  letter  dated  March  1. 1991.  the 
licensee  had  proposed  similar  TS 
changes,  which  was  noticed  in  the 
Federal  Register  on  April  3. 1991  (56  FR 
T13669). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specifications  (TS)  change  and  has 


determined  that  it  does  not  represent  a 
significant  hazard  consideration  based  on 
criteria  established  in  10  CFR  50.92(c). 
Operation  of  Sequoyah  Nuclear  Plant  (SQN) 
in  accordance  with  the  proposed  amendment 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  present  pressure- 
temperature  (P-T)  limits  for  SQN  (TS  Figures 
3.4-2  and  T3.4-3)  are  based  on  the 
methodology  described  in  Westinghouse 
Electric  Corporation  WCAP-7924-A.  "Basis 
for  Heatup  and  Cooldown  Limit  Curves,"  and 
American  Society  of  Mechanical  Engineers 
(ASME)  Section  III,  Appendix  G.  These  P-T 
limits  were  computed  using  analytical 
projections  of  neutron  embrittlement  to  the 
reactor  vessel.  The  current  TS  P-T  limits  are 
applicable  for  the  flrst  9.2  effective  power 
years  (EFPY)  for  Unit  1  and  16  EFPY  for  Unit 
T2. 

TVA"s  revised  P-T  limits  for  SQN  were 
computed  using  the  methodology  described  in 
NRC  Regulatory  Guide  (RG)  1.99,  Revision 
T2,  "Radiation  Embrittlement  of  Reactor 
Vessel  Materials."  TVA's  application  of  the 
Revision  2  methodology  resulted  in  P-T  limits 
applicable  to  16  EFPY  for  both  units.  The 
increase  in  the  projected  EFPY  on  Unit  1  is 
because  of  the  calculated  decrease  in  the 
irradiation  damage.  There  are  two  primary 
reasons  why  the  reactor  vessel  irradiation  is 
projected  to  be  less  than  originally  predicted 
by  Westinghouse.  The  first  reason  is  the 
change  in  criteria  associated  with  the 
chemistry  of  the  reactor  vessel  material.  The 
second  reason  is  SQN's  low-leakage  core 
configuration,  which  reduces  the  total 
neutron  dose  to  SQN's  reactor  vessel  (this 
was  evidenced  by  the  amount  of  damage 
measured  by  SQN's  surveillance  capsule 
samples). 

TVA's  modification  to  SQN's  P-T  limits 
complies  with  the  calculative  procedures  and 
criteria  contained  in  Revision  2  of  RG  T1.99. 
The  new  P-T  limits  for  SQN  continue  to 
ensure  prevention  of  nonducf ile  reactor 
vessel  failure.  Accordingly,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  TVA's  proposed  change 
to  SQN's  P-T  limits  complies  with  Generic 
Letter  88-11,  "NRC  Position  on  Radiation 
Embrittlement  of  Reactor  Vessel  Materials 
and  Its  Impact  on  Plant  Operations,"  for 
utilizing  the  methodology  provided  in  NRC 
RG  1.99.  Revision  2.  The  new  P-T  limits  do 
not  result  in  a  change  to  the  plant 
configuration.  Consequently,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  TVA's  proposed  TS  change 
to  incorporate  new  P-T  limits  for  SQN 
remains  consistent  with  the  methodology 
provided  in  RG  1.99,  Revision  2. 
Improvements  in  predicting  radiation 
embrittlement  of  reactor  vessel  materials 
provide  a  quantitative  basis  for  determining 
margin  of  safety.  The  proposed  change  does 
not  reduce  the  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  TlOOl  Broad  Street. 
Chattanooga.  Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  "Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  August 
27. 1991.  (TS  91-09) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  "Technical  Specification  (TS)  Tables 
3.3-3.  3.3-4,  3.3-5,  4.3-2,  3.3-6,  4.3-3  and 
the  Bases  for  Section  3.9.3  related  to  the 
Containment  Gas  and  Particulate 
Radiation  Monitor  System  and  the 
Containment  Purge  Air  Radiation 
Monitor  System.  As  a  result  of  the 
proposed  changes:  (1)  the  isolation 
signal  generated  by  the  Containment 
Gas  and  Particulate  Radiation  Monitors 
would  be  deleted;  (2)  the  exception  to 
TS  Section  3.0.4  would  be  applied  to  the 
Containment  Purge  Air  Exhaust  Monitor 
Radioactivity-High  Isolation  signals  and 
to  the  Manual  Containment  Ventilation 
Isolation  signals  in  Table  T3.3-3:  (3) 
Table  3.3-3,  Action  Statement  19,  would 
be  clarified  to  specify  that  the 
Containment  Purge  Supply  and  Exhaust 
Valves  (not  the  containment  ventilation 
isolation  valves]  must  be  shut  when  the 
requirements  for  the  minimum  number 
of  operable  channels  for  the 
Containment  Purge  Air  Exhaust 
Radiation  Monitor  is  not  satisfied;  (4) 
Table  3.3-6,  Action  Statement  28,  would 
be  changed  to  clarify  the  plant  operating 
modes  corresponding  to  the  operability 
requirements  for  the  Containment  Air 
Purge  Radiation  Monitor;  and  (5)  the 
footnotes  and  Table  3.3-3  would  be 
clarified  to  indicate  that  two  switches 
must  be  operated  simultaneously  to 
initiate  a  manual  trip  of  the 
Containment  Spray  Actuation  System 
and  the  Phase  "B"  Isolation  Actuation 
System. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration  which  is  presented  below. 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQNJ  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  SQN  TSs  involve 
equipment  and  the  requirements  for  the 
equipment  that  monitor  containment 
radiation  conditions  and  initiate  actions  to 
mitigate  significant  releases  of  radiation  to 
offsite.  This  equipment  is  not  the  source  of 
any  accident,  and  these  changes  will  not 
increase  tlie  probability  of  an  accident 
previously  evaluated. 

The  removal  of  the  containment  ventilation 
isolation  (CVI)  initiation  from  the 
containment  gas  and  particulate  radiation 
monitors  reduces  the  diversified  means  for 
automatically  isolating  the  purge  and 
containment  radiation  monitor  penetrations; 
however,  the  SQN  safety  analysis  does  not 
take  credit  for  this  additional  function. 
Therefore,  this  specification  and  bases 
change  will  not  increase  the  offsite  dose 
evaluation  In  the  safety  analysis  and  the 
change  will  not  significantly  increase  the 
consequences  of  an  accident.  The  exclusion 
to  TS  3.0.4  for  manual  and  containment  purge 
air  exhaust  monitors  will  maintain  the 
requirement  td  ensure  the  isolation  of 
containment  release  paths  to  outside  without 
limiting  operation  mode  changes  when  an 
acceptable  level  of  safety  for  continued 
operation  is  provided.  By  maintaining  the 
containment  purge  line  valves  closed,  there  is 
no  impact  to  the  safety  analysis  for  offsite 
dose  and  no  increase  in  the  consequences  of 
an  accident 

The  change  to  the  action  requirements  for 
the  CVI  instrumentation  still  ensures  closure 
of  release  pathways  to  outside  environs. 

The  lines  for  containment  gas  and 
particulate  radiation  monitors  are  not 
required  to  be  maintained  closed  because 
they  are  closed  loops  that  are  qualified  to 
containment  Phase  A  pressure,  and  they  can 
only  communicate  with  the  secondary 
containment,  which  provides  for  filtering  and 
isolation  on  high  radiation.  These  lines 
cannot  communicate  directly  with  outside 
and  will  isolate  on  safety  injection  and 
manual  containment  isolation  Phase  A  a 
Phase  B  signals  through  the  CVI  logicThis 
action  requirement  change  will  allow 
operators  to  keep  containment  radiation 
monitoring  equipment  in  service  to  diagnose 
potential  accident  conditions  or  equipment 
failures.  This  change  will  not  affect  the  offsite 
dose  evaluations  found  in  SQN's  safety 
analysis  and  therefore  will  not  increase  the 
consequences  of  an  accident.  The 
clarification  of  the  containment  purge  air 
radiation  monitor  action  requirements  and 
correction  of  TS  Table  3.3-3  footnote  notation 
are  administrative  in  nature  and  do  not 
change  the  intent  or  application  of  any  TS, 
Therefore,  there  is  no  increase  in  the 
consequence  of  an  accident  created  by  these 
administrative  changes. 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  equipment  and  specirications  involved 
in  the  proposed  change  provide  for 
containment  radiation  monitoring  and  the 
actuation  of  accident  mitigation  devices  to 
limit  offsite  dose  as  assumed  in  the  safety 
analysis.  This  equipment  is  not  a  source  of 
any  accident,  and  these  changes  will  not 
modify  any  equipment  or  the  operation  of  any 
equipment  such  that  a  new  or  different  kind 
of  accident  is  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  provided  for  offsite 
dose  considerations  by  SQN's  safety  analysis 
is  unaffected  by  these  proposed  changes.  The 
radiation  release  paths  for  offsite  dose 
evaluations  are  maintained  the  same  for  the 
action  requirements,  and  the  CVI  actuations 
are  the  same  as  assumed  in  the  safety 
analysis.  Therefore,  there  is  no  increase  in 
the  offsite  dose  for  postulated  accidents  and 
these  changes  will  not  involve  a  significant 
reduction  in  any  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Librai7,  lltn  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J 
Hebdon 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1.  Ottawa  County, 
Ohio 

Date  of  amendment  request:  August 
21, 1989  as  supplemented  September  1, 
1989 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  all  line  items  using  the  term 
"status"  in  Technical  Specification  (TS) 
Table  T3.3-10.  "Post-Accident 
Monitoring  Instrumentation,"  and  TS 
Table  4.3-10.  "Post-Accident  Monitoring 
Instrumentation  Surveillance 
Requirements."  In  addition,  the  line  item 
on  containment  vessel  hydrogen  would 
be  removed  from  the  two  above  tables, 
and  a  monthly  channel  check  for  the 
hydrogen  analyzers  would  be  added  to 
TS  3/4.6.4,  "Combustible  Gas  Control." 
Also,  changes  to  the  bases  would  be 
made  to  clarify  that  the  hydrogen 
analyzers  are  part  of  the  plant  post- 
accident  monitoring  instrumentation. 
Finally,  several  administrative  changes 


would  be  made  for  clarification 
purposes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  in  accordance  with  these 
changes  would: 

1.  Not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  no  hardware 
changes  are  involved  and  all  accidents 
remain  bounded  by  previous  analyses  and  no 
new  malfunctions  have  been  created.  [10  CFR 
50.92(c)(1)| 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  accident 
conditions  and  assumptions  are  not  affected 
since  no  hardware  changes  are  being  made. 
On  matters  related  to  nuclear  safety,  all 
accidents  are  bounded  by  previously  analysii 
and  no  new  malfunctions  are  involved.  (10 
CFR  S0.92(c)(2)j 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  since  the  information 
provided  by  the  line  items  being  deleted  is 
obtained  by  available  instrumentation  or 
annunciation  and,  therefore,  the  information 
available  has  not  been  reduced.  |10  CFR  50.92 
(c)(3)] 

The  NRC  staff^  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esquire,  Shaw,  Pitfman,  Potts 
and  Trowbridge,  2300  N  Street,  N.W., 
Washington,  D.C.  20037. 

NRC  Project  Director:  John  N.  Harmon 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  June  28. 
1991 

Description  of  amendment  request' 
The  proposed  change  to  the  Technical 
Specifications  would  incorporate  the 
operability  and  surveillance 
requirements  for  power  operated  relief 
valves  (PORVs)  and  block  valves  in 
accordance  with  the  intent  of  Generic 
Letter  90-06. 

Basis  for  proposed  no  significant  . 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
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licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
proposed  change  to  the  operability  and 
surveillance  requirements  for  the  PORVs 
does  not  impact  the  probability  or 
consequences  of  any  previously  evaluated 
accident.  The  proposed  operability  and 
surveillance  requirements  provide  additional 
assurance  that  the  PORVs  are  available  to 
mitigate  the  consequences  of  a  |s]team 
Igjenerator  [tjube  |r|upture  and  overpressure 
events  with  the  reactor  coolant  average 
temperature  (less  than)  350°F. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
operability  and  surveillance  requirements  do 
not  impact  the  operation  of  the  PORVs  or 
their  associated  block  valves.  No  new 
accident  precursors  are  generated  with  the 
proposed  change.  Therefore,  a  new  or 
different  accident  from  those  previously 
evaluated  has  not  been  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change  in 
operability  and  surveillance  requirements 
does  not  modify  or  impact  any  accident 
analysis  assumptions.  These  changes 
represent  additional  restrictions  to  further 
ensure  that  the  PORVs  are  available  to 
mitigate  the  consequences  of  a  |s|team 
Igjenerator  |t|ube  [rjupture  and  an 
overpressure  event  with  reactor  coolant 
average  temperature  [less  than]  350°F. 
Therefore,  the  change  to  the  operability  and 
surveillance  requirements  will  not  reduce  the 
margin  of  safety. 

Using  the  examples  identified  in  the 
FEDERAL  REGISTER.  Vol  51.  No.  44,  of 
March  6. 1986  that  are  not  considered  likely 
to  involve  significant  hazard  considerations, 
the  proposed  changes  are  similar  to  examples 
(ii)  and  (vii).  Example  (ii)  is  "a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently  included 
in  the  technical  specification..."  The  proposed 
change  formally  incorporates  additional 
limitations  and  restrictions  regarding  PORV 
operability  which  have  not  previously  been 
included  in  the  Technical  Specifications. 

Example  (vii)  is  "a  change  to  conform  a 
license  to  changes  in  the  regulations  or 
regulatory  requirement,  where  the  license 
change  results  in  very  minor  changes  to 
facility  operations,  clearly  in  keeping  with  the 
regulations."  The  proposed  change  conforms 
with  the  regulatory  requirements  specified  in 
Generic  Letter  9(M)6  and  requested  pursuant 
to  10  CFR  50.54. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefoi^.  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 


William  and  Mary,  Williamsburg. 
Virginia  23185, 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq..  Hunton  and  Williams. 
Post  Office  Box  1535.  Richmond, 
Virginia  23213, 

NRC  Project  Director:  Herbert  N. 
Berkow 

Notice  of  Issuance  of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street.  NW., 
Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 


Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
November  5, 1990.  as  supplemented  nn 
June  11  and  August  19. 1991. 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  (TS)  for  both  units  in 
accordance  with  the  guidance  provided 
in  the  Nuclear  Regulatory  Commission's 
Generic  Letter  (GL)  88-17.  "Loss  of 
Decay  Heat  Removal."  dated  October 
17, 1988.  The  changes  to  TS  4.9.8.1  will 
change  the  flow  rates  currently  specified 
for  Mode  6  (Refueling)  operation.  The 
changes  requires  that  a  minimum  of  1500 
gpm  is  required  regardless  of  the 
Reactor  Coolant  System  (RCS)  inventory 
level.  The  reduced  flow  rates  will 
decrease  the  likelihood  of  air  ingestion 
into  the  RCS  resulting  in  shutdown 
cooling  in  (SDC)  pump  vortexing  which 
could  lead  to  pump  failure  and 
subsequent  loss  of  the  decay  heat 
removal  capability. 

The  amendments  also  change  the  TS 
Bases  3/4.9.8  to  support  the  change  in 
the  minimum  specified  flow  rate  for  SDC 
during  Mode  6  operation.  The  Bases  also 
indicate  that  shutdown  cooling  flow 
must  provide  sufficient  heat  removal  to 
match  core  decay  heat  generation  and 
maintain  the  core  exit  temperature 
within  the  Mode  6  limit. 

Date  of  issuance:  September  11, 1991 

Effective  date:  September  11, 1991 

Amendment  Nos.:  160  and  140 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  28, 1990  (55  FR 
49446)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  11, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
August  23. 1990.  as  supplemented  on 
September  28. 1990.  and  June  28. 1991. 

Brief  description  of  amendments:  The 
amendments  change  specific  titles  of 
managers  throughout  the  Technical 
Specification  (TS)  Section  6.0. 
Administrative  Controls,  to  be 
consistent  with  the  organization  of 
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Baltimore  Gas  and  Electric  Company  at 
the  Calvert  Cliffs'  facilities  as  of 
October  1. 1990.  TS  6.5.1.2  deletes 
specific  titles  for  members  of  the  Plant 
Operations  and  Safety  Review 
Committee  (POSRC).  denotes  the  areas 
of  expertise  for  the  POSRC  members, 
and  adds  a  requirement  for  the  Plant 
General  Manager  to  appoint  the  POSRC 
members.  A  new  TS,  6.5.1.3,  specifies 
that  the  POSRC  Chairman  and  Alternate 
Chairman  are  appointed  by  the  Plant 
General  Manager.  Several  TS  in  Section 
6.5  are  renumbered,  some  removed,  and 
the  POSRC  functions  are  changed.  A 
new  TS.  6.5.1.8d,  is  added  requiring 
POSRC  to  evaluate  root  causes  and 
recommended  corrective  actions. 

TS  Sections,  6.5.2  and  6.5.3,  were 
added  to  describe  and  provide  the 
requirements  for  the  use  of  committees 
or  individuals  to  perform  selected 
reviews  in  lieu  of  reviews  by  the 
POSRC.  Several  TS  in  Section  6.8 
Procedures  were  reorganized, 
renumbered,  and  new  conditions 
relating  to  the  Procedure  Review 
Committee  and  Qualified  Reviewer 
Program  were  added.  A  requirement  to 
maintain  records  of  the  Procedure 
Review  Committee  was  added  to  TS 
Section  6.10. 
Date  of  issuance:  September  11, 1991 
Effective  date:  September  11, 1991 
Amendment  Nos.:  161  and  141 
Facility  Operating  License  Nos.  DPR- 
53  andDPR-69:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  17, 1990  (56  PR  42092) 
The  Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  11. 
1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Carolina  Power  ft  Light  Company,  at  aL, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
August  17, 1987,  as  supplemented  May 
30, 1990,  June  29. 1990,  August  8, 1991, 
and  August  29. 1991. 

Brief  Description  of  amendments:  The 
amendments  change  the  licenses  to 
extend  the  expiration  dates  of  these 
licenses  from  February  7,  2010,  to 
September  8,  2016,  for  Unit  1.  and  from 
February  6.  2010.  to  December  27,  2014, 
for  Unit  2. 

Date  of  issuance:  September  12, 1991 

Effective  date:  September  12. 1991 

Amendment  Nos.:  154/186 


Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
licenses. 

Date  of  initial  notice  in  Federal 
Register.  October  3, 1990  (55  FR  40460) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  12, 1991. 
Submittals  dated  August  8, 1991  and 
August  29, 1991,  provided  clarification 
and  did  not  alter  the  initial  action 
request  or  the  No  Significant  Hazards 
Consideration  Determination. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Carolina  Power  ft  Light  Company,  et  aL, 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
May  15, 1991 

Brief  description  of  amendment-  The 
amendment  addresses  commitments 
made  by  the  licensee  in  response  to 
NRC  Generic  Letter  90-06.  The  changes 
to  TS  T3/4.4.4,  Relief  Valves,  and  3/ 
4.4.9.4,  Overpressure  Protection 
Systems,  are  intended  to  increase  the 
availability  and  reliability  of  the  power 
operated  relief  valves. 

Date  of  issuance:  September  19, 1991. 

Effective  date:  September  19, 1991. 

Amendment  No.  27 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  )une  26, 1991  (56  FR  29270)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  19, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249,  Dresden 
Nuclear  Power  Station.  Units  2  and  3, 
Grundy  County,  Illinois 

Date  of  application  for  amendments: 
November  28. 1988.  June  26, 1980, 
October  23, 1989,  March  23, 1990  and 
July  26, 1991  (inadvertently  published  as 
October  10, 1989) 

Brief  description  of  amendments:  The 
amendments  revise  the  pressure/ 
temperature  operating  limits  to  reflect 
the  requirements  of  Regulatory  Guide 
1.99.  Revision  2. 

Date  of  issuance:  September  5. 1991 


Effective  date:  September  5,  1991 
Amendment  Nos.:  114  and  111 
Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25.  The  amendments  revise 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  21, 1990  (55  FR  10530). 
The  March  23, 1990  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  July  26, 1991.  submittal  provided 
clarification  of  the  Bases  section  and  did 
not  change  the  technical  content.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  5, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street,  Morris.  Illinois  60450. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County.  Illinois 

Date  of  application  for  amendments: 
June  2, 1989  as  supplemented  June  18, 
1991 

Brief  description  of  amendments:  The 
amendments  revised  the  Reactor 
Coolant  System  section  of  the  Technical 
specifications  to  allow  the  use  of  the 
Bechtel-KWU  Alliance  sleeving 
methodology  for  repair  of  the  steam 
generator  tubes. 
Date  of  issuance:  September  10, 1991 
Effective  date:  September  10, 1991 
Amendment  Nos.:  130  and  119 
Facility  derating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  26, 1989  (54  FR  31103)  The 
June  18. 1991.  submittal  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  10. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fenni-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment 
August  20. 1990. 

Brief  description  of  amendment:  This 
amendment  extends  surveillance 
intervals  and  allowed  out-of-service 
time  for  instrumentation  associated  with 
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the  reactor  protection  system, 
emergency  core  cooling  system,  control 
rod  block  function,  and  isolation 
function. 

Date  of  issuance:  September  6, 1991 

Effective  date:  September  6, 1991 

Amendment  No.:  75 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  April  3. 1991  (56  FR  13662)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  6, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe.  Michigan  48161. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
January  30. 1991 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  6.8.2  to  allow  the  Manager 
of  Production  Environmental  Services  or 
a  designated  Technical  System  Manager 
in  the  Production  Support  Department  to 
review  and  approve  Applied  Science 
Center  procedures  which  implement 
offsite  environmental,  technical,  and 
laboratory  activities. 

Date  of  issuance:  September  17, 1991 

Effective  date:  September  17. 1991 

Amendment  Nos.:  125, 107 

FacUity  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  20. 1991  (56  FR  11779) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  17, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee  Nuclear 
Station,  Units  1,  2  and  3,  Oconee  County, 
South  Carolina 

Date  of  application  for  amendments: 
May  7, 1991,  as  supplemented  May  13. 
August  1,  and  August  15, 1991. 

Brief  description  of  amendments:  The 
amendments  modify  specifications 
having  cycle-specific  parameter  limits 
by  transferring  these  limits  to  a  Core 
Operating  Limits  Report  (COLR).  In 
addition,  the  specified  height  of  the 


active  fuel  assembly  is  revised  to 
incorporate  a  new  fuel  design. 
Date  of  issuance:  September  16, 1991 
Effective  date:  September  16. 1991 
Amendment  Nos.:  191, 191. 188 
Facility  Operating  License  Nos.  DPR- 
38.  DPR-47  and  DPR-55.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  26, 1991  (56  FR  29272)  The 
August  1  and  15, 1991,  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  16, 1991 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla. 
South  Carolina  29691 

Duquesne  Light  Company,  et.  al,  Docket 
No.  50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment: 
June  12, 1990  as  supplemented  by  letters 
dated  December  3. 1990.  April  19. 1991. 
and  July  25. 1991. 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  (TS)  3.4.9.3  relating  to 
Overpressure  Protection  Systems 
(OPPS).  Specifically,  the  amendment 
increases  the  maximum  setpoint 
specified  for  the  power-operated  relief 
valves  and  increases  the  enable 
temperature  below  which  the  OPPS 
shall  be  operable.  The  amendment  also 
modifies  TSs  3.4.1.6.  3.5.4.1.2.  4.1.2.4.2, 
and  4.5.3.2  and  the  footnotes  associated 
with  TSs  3.1.2.4  and  3.5.3.  Bases 
Sections  3/4  1.2,  3/4  4.9,  3/4  T5.2  and  3/ 
4  5.3,  and  3/4  5.4  would  also  be  revised 
to  reflect  the  changes  described  above. 

T3Date  of  issuance:  eptember  13, 1991 

Effective  date:  September  13, 1991 

Amendment  No.  160 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  19, 1990  (55  FR 
38601).  A  revised  notice  was  published 
June  12. 1991  (56  FR  27042).  The 
licensee's  letter  dated  July  25. 1991. 
provided  a  minor  revision  to  the 
application  but  does  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  13. 1991. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001.  - 

Entergy  Operations,  Inc..  Docket  No.  50- 
313.  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County.  Arkansas 

Date  of  amendment  request:  June  18. 
1991 

Brief  description  of  amendment:  The 
amendment  revised  "Technical 
Specification  3.5.1.4  by  adding  the 
wording  "...except  during  channel 
testing."  The  revision  allows  use  of  the 
shutdown  bypass  switch  when  testing 
the  Reactor  Protection  System  channels 
during  power  operation. 

Date  of  issuance:  September  9, 1991 

Effective  date:  September  9. 1991 

Amendment  No.:  150 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7. 1991  (56  FR  37579) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  9. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tdmlinson  Library,  Arkansas 
Tech  University,  Russellville.  Arkansas 
72801 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: . 
June  18. 1991  as  supplemented  July  22. 
1991 

Brief  description  of  amendment: 
Figure  3.4-2  of  the  Arkansas  Nuclear 
One.  Unit  2  (ANO-2)  Technical 
Specification  (TS)  entitled  "Reactor 
Coolant  System  "Temperature 
Limitations  for  0  to  10  years  of  Full 
Power  Operation,"  TS  3/4.4.9  and  the 
associated  Bases  on  the  pressure/ 
temperature  curves  were  revised  to 
reflect  operational  limitation  through  21 
effective  full  power  years. 

Date  of  issuance:  September  10, 1991 

Effective  date:  November  18, 1991 

Amendment  No.:  124 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37582) 
The  additional  information  contained  in 
the  supplemented  letter  dated  July  22, 
1991,  was  clarifying  in  nature  and  thus, 
within  the  scope  of  the  initial  notice  and 
did  not  affect  the  staffs  proposed  no 
significant  hazards  consideration 
determination.  "The  Commission's 
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related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  10. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment- 
April  9, 1991,  as  revised  August  30, 1991 

Brief  description  of  amendment:  The 
amendment  changed  Technical 
TSpeciflcation  3.1.3.1  and  its  associated 
basis  to  allow  continued  plant  operation 
for  72  hours  with  more  than  one  full 
length  or  part  length  Control  Element 
Assembly  (CEA)  inoperable  due  to  an 
electronic  or  electrical  problem  in  the 
Control  Element  Drive  Mechanism 
Control  System,  provided  that  all 
affected  CEAs  remain  trippable. 

Dote  of  issuance:  September  18, 1991 

Effective  date:  September  18, 1991 

Amendment  No.:  125 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12, 1991  (56  FR  27043)  The 
additional  information  contained  in  the 
supplemented  letter  dated  August  30, 
1991,  was  clarifying  in  nature  and  thus, 
within  the  scope  of  the  initial  notice  and 
did  not  affect  the  NRC  staffs  proposed 
no  significant  hazards  considerations 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801     ll 

Enterg)'  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2,  Pope  County, 
Arkansas 

Date  of  amendment  request-  October 
26, 1989  as  supplemented  by  letter  dated 
June  18, 1991. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TSs)  by  adding 
requirements  for  additional  Inadequate 
Core  Cooling  (ICC)  Instrumentation. 
Specifically,  operability  and 
surveillance  requirements  for  the 
Reactor  Vessel  Level  Monitoring  System 
(RVLMS)  and  the  Hot  Leg  Level 
Measurement  System  (HLLMS)  were 
added  to  the  Unit  1  TS.  and  the 


operability  and  surveillance 
requirements  for  the  RVLMS  were 
added  to  the  Unit  2  TS. 

Date  of  issuance:  September  9, 1991 

Effective  date:  30  days  from  the  dale 
of  issuance 

Amendment  Nos.:  151  and  123 

Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37582) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  9, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  SL  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
November  9, 1990  and  March  5, 1991 

Brief  description  of  amendment-  The 
amendment  revised  the  Technical 
SpeciHcations  to  delete  reference  to  the 
movable  incore  detector  system 
(MICDS)  and  remove  requirements  for 
the  associated  containment  penetration 
conductor  over-current  protective 
devices. 

Date  of  issuance:  September  16, 1991 

Effective  date:  September  16, 1991 

Amendment  No.:  70 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12, 1991  (56  FR  27044)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  16, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans.  Louisiana  70122. 

Florida  Power  and  Light  Company, 
Docket  No.  50-335,  St.  Lucie  Plant,  Unit 
\^o.  1,  St.  Lude  County,  Florida 

Date  of  application  for  amendment: 
April  17, 1991 

Brief  description  of  amendment:  This 
amendment  deletes  the  St.  Lucie  Unit  1 
Technical  Specification  3/4.2.2,  "Total 
Planar  Radial  Peaking  Factor  -  FG5XY" 
and  all  of  its  references. 

Date  of  Issuance:  September  10, 1991 

Effective  Date:  September  10, 1991 

Amendment  No.:  109 

Facility  Operating  License  No.  DPR- 
67:  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  May  15, 1991  (56  FR  22466)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  10, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  foi  amendment- 
April  6, 1990,  as  modified  by  letter  dated 
May  2. 1991 

Brief  description  of  amendment  Thi« 
amendment  changes  the  surveillance 
requirements  of  TS  4.4.5  to  permit  the 
option  of  using  the  Babcock  &  Wilcox 
sleeving  process  for  steam  generator 
tube  repair. 

Dale  of  issuance:  September  11. 1991 

Effective  date:  September  11, 1991 

Amendment  No.:  136 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Dale  of  initial  notice  in  Federal 
Register  August  22, 1990  (55  FR  34369) 
The  information  contained  in  the  May  2, 
1991,  submittal  provided  additional 
clarifying  information  and  did  not  affect 
the  NRC  staffs  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  11, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
32629 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50-425. 
Vogtle  Electric  Generating  Plant,  Units  1 
and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
November  29, 1990.  as  supplemented 
January  29,  March  6,  March  27,  March 
29,  April  19,  August  8,  and  August  19, 
1991 

Brief  description  of  amendments: 
These  amendments  consist  of  changes  to 
the  Technical  Specifications  to  provide 
for  use  of  VANTAGE-5  fuel  and 
increased  operational  flexibility. 

Date  of  issuance:  September  19, 1991 

Effective  date:  Phase  1  -  beginning 
with  Unit  1  Cycle  4  startup  Phase  2  - 
beginning  with  Unit  2  Cycle  3  star' up 
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Amendment  Noa.:  43  and  23  (Phase  1); 
44  and  24  (Phase  2) 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  1. 1991  (56  FR  20037).  May 
29, 1991  (56  FR  24211).  and  August  19. 
1991  (56  FR  41147)  The  August  19. 1991 
letter  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  19, 1991. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50-425. 
Vogtle  Electric  Generating  Plant,  Units  1 
and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
November  29. 1990.  as  supplemented 
January  29  and  March  6, 1991.  and  as 
revised  March  29, 1991,  as  supplemented 
August  8, 1991 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 
Specifications  to  accommodate  removal 
of  the  Resistance  Temperature  Detector 
(RTD)  bypass  system. 

Date  of  issuance:  September  19. 1991 

Effective  date:  Phase  1  beginning  with 
Unit  1  Cycle  4  startup  and  Phase  2 
beginning  with  Unit  2  Cycle  3  startup 

Amendment  Nos.:  45  (Unit  1.  Phase  1); 
46  and  25  (Units  1  and  2,  Phase  2) 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  28. 1991  (56  FR  24101)  and 
August  19, 1991  (56  FR  41147)  The  letters 
dated  July  16,  August  5,  and  August  19, 
1991.  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
SeptenTber  19, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street.  Waynesboro,  Georgia 
30830 


GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey 

Date  of  application  for  amendment 
June  11. 1991 

Brief  description  of  amendment:  The 
amendment  adds  Technical 
Specification  4.3.1  which  requires  an 
inservice  inspection  program  for  piping 
to  be  performed  as  identified  in  Generic 
Letter  (GL)  88-01  or  in  accordance  with 
alternate  measures  approved  by  the 
staff. 

Date  of  Issuance:  September  12. 1991 

Effective  date:  September  12. 1991 

Amendment  No.:  154 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  10. 1991  (56  FR  31434)  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  12, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 

Houston  Lighting  ft  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
No.  50-499.  South  Texas  Project,  Unit  2, 
Matagorda  County,  Texas 

Date  of  amendment  request:  June  12. 
1990,  as  supplemented  by  letter  dated 
July  17, 1991  (published  in  Federal 
Register  as  June  6, 1990). 

Brief  description  of  amendment:  The 
amendment  deleted  the  autoclosure 
interlock  portion  of  the  Surveillance 
Requirements  pertaining  to  TS  T3/4.5.6, 
Residual  Heat  Removal  System. 

Date  of  issuance:  September  18, 1991 

Effective  date:  September  18. 1991  and 
to  be  implemented  prior  to  restart  from 
the  second  refueling  outage,  which  is 
presently  scheduled  to  begin  in 
September  1991. 

Amendment  No.:  Amendment  No.  18   . 

Facility  Operating  License  No.  NPF- 
80.  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  August  22. 1990  (55  FR  34371) 
The  July  17. 1991,  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  18, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway.  Wharton.  Texas 
77488 

Houston  Lighting  ft  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company,  City  of  Austin.  Texas,  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Project,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  requests: 
September  15. 1989  and  January  8, 1991, 
as  amended  on  May  23, 1991. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TSs)  by  relocating 
several  cycle-specific  core  operating 
limits  from  the  TS  to  the  Core  Operating 
Limits  Report  (COLR).  The  impacted  TSs 
are  amended  to  note  that  the  limit  has 
been  relocated  to  the  COLR  and  the 
reference  to  the  Radial  Peaking  Factor 
Report  is  replaced  by  a  reference  to  the 
COLR.  Additionally,  the  COLR 
description  in  the  Administrative 
Controls  section  of  the  TS  has  been 
expanded  to  provide  more  information. 

Date  of  issuance:  September  9, 1991 

Effective  date:  September  9, 1991 

Amendment  Nos.:  Amendment  Nos.  27 
and  17 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  26, 1990  (55  FR 
53071)  and  March  6, 1991  (56  FR  9380) 
The  May  23, 1991,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  9. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College.  J,  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331.  Duane  Arnold 
Energy.  Center,  Liim  County,  Iowa 

Date  of  application  for  amendment- 
April  1. 1991 

Brief  description  of  amendment:  The 
amendment  revised  License  Condition 
2.B(4)  by  replacing  the  numerical  limits 
for  special  nuclear  material,  source,  and 
byproduct  materials  with  a  more 
generalized  description.  Condition  2.B(5) 
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was  deleted,  and  Condition  2.B(6)  was 
renumbered  2.B(5). 

Dale  of  issuance:  September  13, 1991 

Effective  date:  September  13, 1991 
.  Amendment  No.:  17Q 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  License. 

Dote  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37586) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  13, 1991.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy,  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
March  8. 1991 

Brief  description  of  amendment:  The 
amendment  revised  the  Operating 
License  by  extending  the  effective  date 
of  the  "Plan  for  the  Integrated 
Scheduling  of  Plant  Modifications,  for 
the  Duane  Arnold  Energy  Center"  from 
May  3, 1991  to  May  3, 1996. 

Date  of  issuance:  September  13, 1991 

Effective  date:  September  13, 1991 

Amendment  No.:  177 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37585) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  13, 1991.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
)une  6, 1991 

Brief  description  of  amendment:  The 
amendment  changes  TS  3/4.6.4.2, 
"Electric  Hydrogen  Recombiners"  to 
replace  TS  Figure  3.6-2,  "Hydrogen 
Recombiner  Acceptance  Criteria  Flow 
vs.  Containment  Pressure"  with  a  series 
of  equations  to  be  incorporated  in  plant 
procedures.  In  addition,  the  hydrogen 
recombiner  temperature  and  flow 
requirements  currently  addressed  in  TS 
4.6.4.2.4.b.4  are  addressed  in  TS 
4.6.4.2.b.4  and  4.6.4.2.b.5,  respectively. 

Date  of  issuance:  September  19, 1991 

Effective  dote:  September  19, 1991 


Amendment  No.:  63 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  28, 1991  (56  FR  29278)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  19, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
674  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Pacific  Gas  and  Electric  Company, 
Docket  Nob.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
December  21, 1990  (Reference  LAR  90- 
13) 

Brief  description  of  amendments: 
These  amendments  revised  the 
combined  Technical  Specifications  for 
the  Diablo  Canyon  Power  Plant  Unit 
Nos.  1  and  2  to  (a)  allow  operation  of  the 
subsystems  of  the  emergency  core 
cooling  system  (ECCS)  associated  with 
the  centrifugal  charging  pumps  (CCPs) 
with  the  recirculation  (miniflow)  lines 
open  during  the  injection  phase  of  ECCS 
operation,  (b)  provide  additional  margin 
between  the  minimum  and  maximum 
CCP  and  safety  injection  (SI)  pump  flow 
requirements,  and  (c)  provide  a 
surveillance  requirement  and  additional 
margin  for  the  difference  between 
minimum  and  maximum  individual 
injection  line  flows  (flow  imbalance)  for 
both  the  CCP  lines  and  the  SI  pump 
lines. 

Date  of  issuance:  September  5, 1991 

Effective  date:  September  5, 1991 

Amendment  Nos.:  65  and  64 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  23, 1991  (56  FR  2252) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  5, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E  Kennedy  Library, 
Government  Documents  and  Maps 
Department  San  Luis  Obispo,  California 
93407 


Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
March  18, 1991  and  May  3, 1991 
(reference  Licence  Amendment  Request 
LAR  91-02) 

Brief  description  of  amendments: 
These  amendments  revised  the 
combined  Technical  Specifications  for 
the  Diablo  Canyon  Power  Plant  Unit 
Nos.  1  and  2  by  changing  TS  3/4.7.7.1, 
"Snubbers,"  and  the  associated  Bases  to 
make  the  snubber  visual  inspection 
intervals  and  corrective  actions  conform 
to  the  recommendations  of  Generic 
Letter  90-09,  "Alternative  Requirements 
for  Snubber  Visual  Inspection  Intervals 
and  Corrective  Actions." 

Date  of  issuance:  September  6, 1991 

Effective  date:  September  6, 1991 

Amendment  Nos.:  66  and  65 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  15, 1991  (56  FR  22471)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  6, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
September  9, 1988 

Brief  description  of  amendment  The 
amendment  revises  the  pressurizer  low- 
pressure  safety  injection  setpoint.  This 
new  setpoint  is  necessary  to 
accommodate  a  change  to  a  different 
transmitter  design  used  to  measure 
narrow-range  pressurizer  pressure.  The 
different  transmitter  design  was  adopted 
because  of  repeated  failures  of  the 
previous  design. 

Date  of  issuance:  September  13, 1991 

Effective  dote:  September  13, 1991 

Amendment  No.:  171 

Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  3, 1989  (56  FR  9111)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  13, 1991. 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library. 
Portland  State  University.  934  S.W. 
Harrison  Street.  P.O.  Box  1151.  Portland. 
Oregon  97207 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
February  20, 1991  and  supplements 
dated  July  1. 1991  and  July  30, 1991. 

Brief  description  of  amendments: 
These  amendments  revised  the  general 
requirements  on  the  applicability  of 
limiting  conditions  for  operation  and 
surveillance  requirements  in  Section 
3.0.3.  3.0.4.  4.0.3  and  4.0.4  and  update  the 
corresponding  Bases  section  in 
accordance  with  guidance  provided  in 
Generic  Letter  87-09. 

Date  of  issuance:  September  17, 1991 

Effective  date:  Both  units,  effective  as 
of  date  of  issuance  and  shall  be 
implemented  within  90  days  of  the  date 
of  issuance. 

Amendment  Nos.  131  and  110 

Facility  Operating  License  Nos.  DPR- 
TOandDPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  15, 1991  (56  FR  22475)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  17, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem.  New  Jersey 
08079 

Southern  California  Edison  Company,  et 
al.,  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station,  Unit 
Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
June  28, 1991 

Brief  description  of  amendments: 
These  amendments  revise  TS  3/4  5.2, 
"ECCS  Subsystems  -  avg  Greater  Than 
or  Equal  to  350°F."  and  3/4  6.3. 
"Containment  Isolation  Valves."  These 
amendments  add  a  surveillance 
requirement  to  TS  T3/4  5.2  which  would 
verify,  every  twelve  hours,  the  position 
of  the  containment  emergency  sump 
isolation  valves,  and  the  emergency  core 
cooling  pump  and  containment  spray 
pump  mini-flow  valves.  Valve  alignment 
clarification  has  been  added  to  TS  3/4 
6.3  for  the  containment  emergency  sump 
valves  listedjn  TS  Table  3.6-1  and 
addressed  by  the  surveillance  being 
added  to  3/4  5.2.  An  action  statement 


has  been  added  to  TS  3/4  5.2  to  invoke 
TS  3/4  6.1.1  in  the  event  containment 
integrity  is  breached. 

Date  of  issuance:  September  5, 1991 

Effective  date:  September  5. 1991 

Amendment  Nos.:  Unit  2;  98  and  Unit 
3.87 

Facility  Operating  License  Nos.  NPF- 
lOandNPF-15: 

The  amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24. 1991  (55  FR  33961)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  5, 1991. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
California.  P.O.  Box  19557.  Irvine, 
California  92713 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendment 
May  24, 1991  (TS  91-06) 

Brief  description  of  amendment 
These  amendments  would  revise  the 
snubber  visual  examination 
requirements  to  be  consistent  with  the 
guidance  contained  in  Generic  Letter  90- 
09,  "Alternative  Requirements  for 
Snubber  Visual  Inspection  Intervals  and 
Corrective  Actions." 

Date  of  issuance:  September  10, 1991 

Effective  date:  September  10. 1991 

Amendment  No.:  153  for  Unit  1;  143  for 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  June  26. 1991  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  10. 1991. 

No  significant  hazards  consideration 
comments  received; 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant.  Unit  1,  Callaway 
County,  Missouri 

Date  of  application  for  amendment 
March  15, 1991 

Brief  description  of  amendment  This 
amendment  revised  "Technical 
Specification  4.6.1.1.a  to  clarify  that 
some  valves  which  provide  reactor 
primary  containment  integrity  are 
manual  while  other  valves  are 
automatic  but  deactivated  and  secured 
in  a  closed  positioa 


Date  of  issuance:  September  11, 1991 

Effective  date:  September  11, 1991 

Amendment  No.:  62 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29. 1991  (56  FR  24221)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  11. 1991.  No 
significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton. 
Missouri  65251  and  the  John  M.  Olin 
Library.  Washington  University.  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request  March  5. 
1991,  and  supplemented  by  letter  dated 
July  24. 1991. 

Brief  description  of  amendment  This 
amendment  changes  Technical 
Specification  Sections  4.4.9.3.2.  4.5.2.d. 
and  associated  Bases  to  delete 
surveillance  testing  requirements 
associated  with  the  Autoclosure 
Interlock  (ACI)  feature  for  the  Residual 
Heat  Removal  suction  isolation  valves. 
This  change  allows  implementation  of 
plant  modifications  which  will  delete 
the  ACI  feature  from  these  valves. 

Date  of  Issuance:  September  12, 1991 

Effective  date:  September  12. 1991 

Amendment  No.: 

Amendment  No.  49 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  3, 1991  (56  FR  13673)  The 
July  24, 1991.  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  12. 1991 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street,  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka.  Kansas  66621. 

Dated  at  Rockville.  Maryland,  this  25  day 
of  Septeml)er  1991. 
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For  the  Nuclear  Regulatory  Commission 
Bruc«  A.  Boger, 

Director,  Division  of  Reactor  Projects  -  //// 
!V/V  Office  of  Nuclear  Reactor  Regulation 
[Doc.  91-23602  Filed  10-1-91;  8:45  am] 

WtXINO  COM  7SM-01-O 

[Docket  No.  50-461] 

Illinois  Power  Co..  et  a!.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
CommisBion  (Commission)  has  issued 
Amendment  No.  59  to  Facility  Operating 
License  No.  NPF-62  issued  to  the  Illinois 
Power  Company  (IP)  and  Soyland  Power 
Cooperative,  Inc.,  (the  licensee)  for 
operation  of  the  Clinton  Power  Station, 
Unit  1,  located  in  DeWitt  county, 
Illinois.  The  amendment  was  effective 
as  of  the  date  of  issuance. 

This  amendment  to  the  surveillance 
requirements  in  Technical  SpeciHcation 
4.8.1.1.2  revised  the  conditions  for  test 
starting  of  the  diesel  generators 
consistent  with  the  recommendations  in 
NRC  Generic  Letter  84-15. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  forth  in  the 
licensee  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  act  was 
published  in  the  Federal  Register  on 
February  18. 1988  (53  FR  4920).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  this 
action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  October  30, 1987  and 
revised  June  30, 1989;  (2)  Amendment 
No.  59  to  License  No.  NPF-62;  (3)  Safety 
Evaluation  dated  September  24, 1991; 
and  (4)  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  dated 
January  22, 1991  (56  FR  4309).  All  of 
these  items  are  available  for  public 


inspection  at  the  Commission's  Public 
Document  Room,  Gelman  Building,  2120 
L  Street  NW.,  Washington,  DC.  and  at 
the  Vespasian  Warner  Public  Library. 
120  West  Johnson  Street.  Clinton, 
Illinois  61727.  A  copy  of  items  (2),  (3) 
and  (4)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  IlI/IV/V. 

Dated  at  Roclcville,  Maryland  this  24th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  N.  Hannon. 

Director,  Project  Directorate  111-3,  Division  of 
Reactor  Projects  Ul/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91-23690  Filed  10-1-91;  6:45  am] 

BILLINO  CODE  7S90-01-li 


SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-29732;  File  No.  SR-GSCC- 
91-01] 

September  24, 1991. 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Temporarily 
Approving  a  Proposed  Rule  Cttange 
Relating  to  Yield  Trades  Converted  to 
Priced  Trades  at  the  Time  of 
Comparison 

On  April  24, 1991,  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act"),'  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
GSCC-91-01)  concerning  comparison 
and  netting  of  pre-auction,  when-issued 
trades  in  U.S.  "Treasury  securities. 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  May  22, 1991,  to 
solicit  comments  from  interested 
persons.*  No  comments  were  received. 
This  Order  approves  the  proposal  until 
January  31, 1992. 

Description 

The  proposed  rule  change  will  allow 
GSCC  to  compare  and  net.  prior  to  the 
U.S.  Treasury  Department  ("Treasury") 
auction,'  trades  between  participating 


members  in  Treasury  note  and  bond 
issues  that  have  been  executed  on  the 
basis  of  the  current  market  yield.*  Such 
trades  will  be  eligible  for  netting  if  they 
otherwise  meet  GSCC  eligibility 
requirements.' 

Currently,  once  yield  trades  are 
compared  and  reported  to  members,  the 
data  is  deleted  from  GSCC's  system. 
Members,  therefore,  are  required  to 
resubmit  yield  trades  after  the  Treasury 
auction  for  final  comparison  and  netting 
on  a  fmal  price  basis. 

The  proposed  rule  change  will  allow 
GSCC  to  maintain  yield  trades  in  its 
system. 

Under  the  proposal,  members  will 
submit  to  GSCC  trade  data  for  yield 
trades  by  10  p.m.'  The  member  will 


'  15  U.S.C.  788(b). 

*  Securities  Exchange  Act  Release  No.  29195  (May 
IS,  1991).  56  FR  23604. 

•  The  Treasury  relies  on  auctions  carried  out  by 
the  Federal  Reserve  System  to  sell  new  notes  and     . 
trands.  The  Treasury  announces  a  new  issue  a  week 
or  more  before  the  auction  date.  The  announcement 
states  the  amount  to  be  issued,  the  maturity  date  of 
the  securities  and  their  denomination.  In  addition 
the  announcement  designates  the  series  and  the 


identifying  CUSIP  numbers  for  the  securities  to  be 
issued.  Once  the  auction  is  completed,  the  actual 
price  is  established  based  on  the  successful  bidder's 
yield  bid  so  that  the  yield  that  was  bid  equals  the 
actual  yield-to-maturity.  For  example,  if  the 
Treasury  has  allocated  $155  billion  to  10  year 
Treasury  bonds,  and  a  yield  bid  of  7.41%  is  entered, 
the  price  of  the  10  year  bonds  would  be  SB.81Z.70 
billion.  The  price,  however,  is  usually  expressed  in 
terms  of  $100  of  maturity  value  earned  to  three 
decimal  places  {e.g.,  98.127).  See  Federal  Reserve 
Banl(  of  New  Yorl(.  fedpolnts  41. 

*  GSCC  memtwrs  frequently  trade  not  only  t>efof« 
issuance  of  the  securities  but  also  before  an 
issuance  price  has  been  set.  GSCC  member 
purchases  and  sales  of  securities  prior  to  the 
auction  date  ("when  issued  trades")  which  have 
been  successfully  compared  typically  are  scheduled 
for  settlement  on  a  later  dale  ("forward  settling 
trades").  The  term  "forward  trades"  encompass 
trades  executed  prior  to  the  Treasury  auction 
commonly  known  as  "when,  as.  and  if,  issued 
trades"  ("when-issued  trades").  "When-issued 
trading  extends  from  the  day  the  auction  is 
announced  until  the  issue  day  of  the  Treasury 
security  traded.  Securities  Exchange  Act  Release 
Nos.  25740.  May  24. 1968).  53  FR  19839  (approving 
CSCCs  comparison  service  for  forward  settling 
trades):  and  27902  (April  12. 1990)  55  FR  15055 
extending  GSCC's  netting  system  to  the  settlement 
of  forward  settling  trades  that  have  been 
successfully  compared  on  a  final  price  basis). 

'  GSCC  standards  In  this  regard  include  the 
following:  (1)  The  trade  data  must  have  been 
compared  through  CSCCs  comparison  system:  (2) 
the  trade  data  on  the  trade  must  be  listed  on  a 
GSCC  report  that  was  made  available  to  netting 
members:  (3)  netting  of  the  trade  will  occur  on  or 
before  its  scheduled  settlement  date  [i.e..  a  trade  is 
eligible  forJGSCC's  netting  system  only  if  the  trade 
will  be  settled  through  GSCCs  facilities):  (4)  both 
parties  to  the  trade  are  netting  members,  and  (5)  the 
underlying  securities  are  eligible  netting  securities. 
Notwithstanding  these  requirements.  CSCC  may 
exclude  any  trade  or  trades  from  the  netting  system. 
GSCC  Rules  and  Procedures.  R.  11  section  2. 

•  Consistent  with  CSCCs  procedure  for 
submitting  trade  data  for  priced  trades,  members 
may  submit  trade  data  on  trade  day  or  a  subsequent 
day.  however.  In  order  for  GSCC  to  include  the  data 

n  GSCC's  automated  processing  cycle,  the  data 
must  be  submitted  by  10  p.m.  Any  trade  data 
received  after  automated  processing  begins  will  be 
processed  on  the  following  day.  GSCC  expects  all  of 
its  members  will  submit  their  yield  trades  (if  any)  to 
GSCC  for  comparison,  even  if  those  memt>ers  elect 
not  to  submit  their  yield  trades  netting. 
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indicate  the  yield  in  the  appropriate 
information  field  and  leave  the  price 
field  blank.^  GSCC  will  compare  the 
trade  on  the  basis  of  the  yield. 
Successful  comparison  only  will  occur  if 
the  information  submitted  by  both  sides 
to  the  trade  agree  as  to  quantity, 
security  identification,  contraparty  and 
trade  value.*  If  comparison  does  not 
generate  a  matched  trade,  the  trade  will 
pend  in  GSCC's  system  until  the  trade  is 
either  compared  or  deleted  by  GSCC." 
On  each  business  day,  GSCC  will  report 
to  its  members  through  the  comparison 
system  output,  each  of  the  member's 
yield  trades  that  have  been  converted  to 
a  priced  trade. 

In  some  cases,  clearing  members 
cannot  submit  the  commission  amount 
for  the  trade  or  submit  the  wrong 
commission  amount.  In  order  to  avoid 
generating  uncompared  trades  because 
a  clearing  member  has  failed  to  submit 
the  commission,  or  the  dealer  has 
submitted  a  commission  that  does  not 
agree  with  the  Commission  submitted  by 
the  broker,  if  the  trades  compares  in  all 
other  respects.  GSCC  will  compare  the 
trade  based  on  the  commission  amount 
submitted  by  the  broker.  Once  a  yield 
trade  is  compared  by  GSCC,  the 
compared  trade  will  constitute  a  valid, 
binding,  and  enforceable  contract 
between  the  parties  to  the  trade  in  every 
respect.  Clearing  members  will  have  an 
ongoing  obligation  to  resolve  the 
commission  discrepancies.  To  facilitate 
resolution  of  the  commission 
discrepancy,  GSCC  will  make  available 
to  the  counterparties  of  any  trade  with  a 
commission  difference  daily  reports 
reflecting  previous  trade  data. 

At  the  time  of  conversion,  GSCC  will 
calculate  the  assumed  coupon  rate 
based  on  the  par  weighted  average  yield 
("par  weighted  average")  of  trades 


'  Upon  submission  of  trade  data,  GSCC  will 
validate  and  match  the  information  in  order  to 
ensure  that  the  details  of  each  trade  are  In 
agreement.  Securities  Exchange  Act  Release  No. 
27902  (April  12. 1990).  55  FR  15066  at  note  14. 

•  In  the  case  of  yield  trades,  the  'trade  value "  will 
be  the  market  yield.  Id.  In  addition.  GSCC  may 
require  or  permit  the  member  to  submit  additional 
or  different  identifying  data.  GSCC  Rules  and 
Procedures.  Proc.  11(B)(1).  E.g..  a  member  may 
submit  an  internal  Identification  number  for  the 
contraparty  rather  than  a  GSCC  identification 
number.  Telephone  conversation  between  Jeffrey  F. 
Ingber,  Associate  General  Counsel.  GSCC,  and 
Sonia  G.  Burnett.  Attorney.  Branch  of  Transfer 
Agent  Regulation.  Division  of  Market  Regulation. 
Commission.  August  13. 1991. 

•  Penodically.  GSCC  issues  to  its  netting 
members  a  Schedule  for  the  Deletation  of 
Uncompared  Trade  Data.  GSCCs  revised  Schedule 
for  the  Deletion  of  Trade  Data  provides  that 
uncompared  trade  data  for  yield  trades  will  remain 
pendent  in  GSCCs  comparison  system  until  the 
issue  dale  or  reissue  date.  GSCC  Rules  and 
Procedures.  R.  7. 4.  See  also.  File  No.  SR-CSCC-91- 
01. 


compared  by  GSCC  in  each  CUSIP  '<» 
adjusted  down  to  the  nearest  y»%.  For 
example,  assume  a  30-year  Treasury 
bond  will  be  issued  on  September  15. 
1992.  The  announcement  date  of  the 
issue  is  September  1. 1992.  and  the 
auction  date  is  September  8. 1992.  If  the 
par  weighted  average  yield  for  trades 
compared  by  GSCC  on  September  1  is 
8.30%.  GSCC  will  adjust  the  par 
weighted  average  yield  down  to  the 
nearest  V%%  (8.25%)  and  convert  an 
eligible  yield  trade  (in  the  same  CUSIP) 
that  was  submitted  on  September  1  to  a 
priced  trade  using  8.25%  as  the  assumed 
coupon.  If  the  par  weighted  average 
yield  for  yield  trades  compared  on 
September  2  is  9%,  meaning  that  the 
issue  is  trading  at  9%,  GSCC  will  convert 
an  eligible  yield  trade  submitted  on 
September  2  to  a  priced  trade  using  9% 
as  the  assumed  coupon.  In  addition,  on 
September  2,  GSCC  will  recalculate  the 
assumed  price  for  trades  submitted  on 
September  1  using  the  9%  as  the  new 
assumed  coupon. 

GSCC  will  use  the  U.S.  Treasury 
standard  conversion  formula  • '  to 
convert  yield  trades  for  any  member 
that  has  not  opted  but  of  the  conversion 
process. '2  The  conversion  process  will 


'"The  market  yield  of  trades  in  each  CUSIP  that 
were  submitted  to  GSCC  on  the  day  that 
comparison  takes  place  will  be  weighted  based  on 
the  relative  size  of  each  trade. 

' '  See  Federal  Reserve  Bank  of  Richmond.  Buying 
Treasury  Securities.  Part  U.  section  8  and  appendix 
A  (1990).  Government  securities  dealers  comprising 
the  over-the-counter  ("OTC")  trading  market  in 
when-issued  securities  use  a  Treasury  Department 
conversion  formula  and  an  assumed  coupon  rate  to 
calculate  an  assumed  price  for  trades  that  have 
been  executed  on  a  yield  basis.  The  assumed  price 
is  used  by  the  dealers  for  internal  control  or 
surveillance  purposes.  See  File  No.  SR-GSCC-91- 
01. 

"  Initially,  participation  in  the  conversion 
process  will  be  voluntary.  Yield  trades  between  a 
member  who  has  elected  not  to  participate  in  the 
conversion  service  and  a  participating  member  will 
be  compared  by  GSCC.  but  will  not  enter  the  net. 
Onre  the  trade  is  compared,  the  trade  data  will  be 
deleted  from  GSCC's  trade  processing  system. 
GSCC  may  retain  the  trade  data  submitted  by  the 
non -participating  member  to  monitor  the  member's 
credit  exposures.  See  note  19  infra  and 
accompanying  text.  GSCC's  Board  of  Direc'ors 
( "Board  ")  believes  that  as  GSCC  and  its  members 
gain  experience  with  the  conversion  process,  it 
would  be  appropriate  to  require  all  netting  member 
to  participate.  At  the  time  GSCC  desires  to  make 
the  procedure  mandatory.  GSCC  will  file  a  proposed 
rule  change  with  the  Commission  to  that  effect. 
Participating  netting  members  will  pay  15  cents  for 
each  side  of  a  trade  that  is  converted  from  a  yield 
basis.  See  letter  from  feffrey  F.  Ingber.  Associate 
General  Counsel  and  Assistant  Secretary,  GSCC  to 
Ester  Saverson.  Branch  Chief,  Branch  of  Transfer 
Agent  Regulation.  Division  of  Murkel  Regulation, 
Commission,  dated  June  14. 1991. 


generate  a  price  for  each  trade  so  that  A 
[i.e.,  the  price  of  the  note  or  bond 
multiplied  by  the  sum  of  one,  and  the 
nominal  rale  of  return  received  in  semi- 
annual installments)  is  equal  to  B  [i.e., 
the  present  value  of  the  note  or  bond 
plus  the  assumed  coupon  rate.)'^ 

For  example,  assume  a  yield  trade 
occurs  on  March  20  involving  a  two-year 
Treasury  note,  to  be  issued  on  March  31, 
1992,  with  a  coupon  rate  of  7.125%,  due 
on  March  31, 1994,  with  interest 
payments  on  September  30  and  March 
31.  having  a  yield  of  7.19%.  The  assumed 
coupon  as  determined  by  GSCC  would 
be  7.125,'*  and  the  converted  price  of 
the  yield  trade  would  be  99.881  per 
100.'*  Each  day  until  the  coupon  rate  is 


"  The  U.S.  Treasury  formula  for  converting  note 
and  bond  yields  to  equivalent  prices  is: 

P[l  +  (r/s)(i/2)j  =  (C/2)(r/8)  -f  (C/2)an  f  100  v/», 
where 
P= price  per  $100,  carried  to  three  decimal  places: 
C  =  the  annual  stated  interest  rate: 
i  =  nominal  annual  rate  or  return  or  yield,  based 
on  semi-annual  interest  payments: 

n  =  number  of  full  semi-annual  periods  from  the 
issue  date  to  maturity.  If  the  Issue  date  is  a  coupon 
frequency  date,  n  will  be  one  less  than  the  number 
of  full  semi-annual  periods  remaining  to  maturity. 
Coupon  frequency  dates  are  the  two  semi-annual 
dates  based  on  the  maturity  date  of  each  note  or 
bond  issue: 

r  =  either  (1)  The  number  of  days  from  the  issue 
date  to  the  first  interest  payment  (regular  or  short 
first  payment  period):  or  (2)  the  number  of  days  in 
fractional  portion  of  long  first  payment  period; 

8  =  either  (1)The  number  of  days  In  the  full  semi- 
annual period  ending  on  the  first  interest  payment 
date  (regular  or  short  first  payment  period),  or  (2) 
the  number  of  days  in  the  full  semi-annual  period  In 
which  the  fractional  portion  of  a  long  first  payment 
period  falls,  ending  at  the  onset  of  the  regular 
portion  of  the  first  interest  payment: 
v  =  /(l+i/2): 

v"  =  present  value  of  7  due  at  the  end  of  n  periods, 
which  is  1/(1 -(-i/2)": 
aii  =  present  value  of  1  per  period  for  n  periods: 
A  =  accrued  interest,  if  any. 
'*  If  the  par  weighted  average  for  trades  on 
March  20th  was  7.130.  GSCC  would  adjust  the 
weighted  average  down  to  7.125.  In  this  example, 
the  actual  coupon  rate  of  the  note  is  equal  to  the  pa' 
weighted  average  coupon,  adjusted  down  to  the 
nearest  1/8%.  In  reality,  the  actual  coupon  may  be 
near,  but  not  equal  to  GSCC's  assumed  coupon. 
"  In  the  example.  C  =  7.125.  i  =  .0719.  r  =  183. 
s  =  183.  n  =  3  (There  are  4  full  semi-annual  periods, 
but  n  is  reduced  by  1  because  the  issue  dale  is  a 
coupon  frequency  date.),  v*  =  1/(1  -(-.0719/2)  '  or 
.899463648.  and  an  =  (l  =899463648)  /.03595.  or 
2.796560556. 
Resolution: 
(l)Pll-f. 033595]  =  3 
.5625-9.962746981  ^89.9403648 

(2)  P|1.0395j  =  103  471661781 

(3)  P  =  103.47]61178l/1.03595 
(4)P:^99.880893<354 

(5)  P=ggj81. 
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set  and  publicly  available,  GSCC  will 
recalculate  the  assumed  coupon  rate  for 
the  issue,  convert  new  yield  trades  to 
priced  trades  and  adjust  the  prices  of 
previously  converted,  compared  and 
netted  yield  trades. 

GSCC  will  net  each  participating 
clearing  member's  trades  with  other 
participating  members.  Trades  involving 
non  participating  members  will  not  be 
netted  and  will  be  deleted  from  GSCC's 
system  after  the  trades  are  reported  to 
members  as  compared  trades. 

Consistent  with  GSCC's  procedure  for 
netting  forward  trades,  GSCC  will 
calculate  a  member's  forward  net 
settlement  position  on  each  successive 
business  day  from  the  first  day  when  the 
price  and  the  settlement  value  of  a 
forward  trade  is  compared  until  the 
processing  cycle  immediately  prior  to 
the  scheduled  settlement  date  for  such 
position  ("forward  period").  GSCC  will 
calculate  a  member's  forward  net 
settlement  position  by  comparing  the 
aggregate  per  value  amount  of  each 
purchase  and  each  sale  of  the  securities 
with  a  distinct  CUSIP  that  comprise  the 
forward  trades  underlying  such 
positions. 

GSCC  will  report  each  forward  net 
settlement  position  by  CUSIP  number  in 
a  report  issued  on  the  morning  of  each 
business  day  during  the  pre-auction 
period.  At  that  time,  the  delivery  or 
receive  obligation  is  novated.  GSCC, 
therefore,  becomes  the  counterpart  to 
the  net  delivery,  receive,  and  related 
payment  obligations  between  netting 
members  that  were  created  by  the  yield 
trades.  The  netted  deliver  or  receive 
obligation  in  the  when-issued  security 
will  be  carried  on  GSCC's  books  until 
the  settlement  date.  The  netted  delivery 
or  receive  obligation  on  forward  trades 
automatically  will  convert  into  a  net 
settlement  position  on  its  scheduled 
settlement  day.  At  that  time,  for  its  own 
purposes  and  to  lodge  the  necessary 
delivery  and  receive  instructions  with 
its  clearing  bank,  GSCC  will  allocate 
deliver  and  receive  obligations  on  a 
random  basis  to  netting  members  with 
corresponding  receive  and  deliver 
obligations  of  like  quantity  of  the 
security  with  the  same  CUSIP  number. 

During  the  pre-auction  period.  GSCC 
will  calculate  the  clearing  fund 
contribution.*®  and  the  forward  mark 


allocation  •'  for  participating  and  non- 
participating  members.  Converted 
trades  comprising  part  or  all  of  a  netting 
member's  forward  net  settlement 
position  will  be  included  in  the 
calculation  of  the  netting  member's 
clearing  fund  contribution  and  forward 
mark  allocation  requirement  if  those 
trades  involve  two  participating 
members.  If  a  participating  member 
traded  with  a  non-participating  member, 
the  trade  will  not  enter  the  net,  so  the 
participating  member  will  not  be 
required  to  pay  forward  mark 
allocations  or  clearing  fund 
contributions  for  that  trade  (to  the 
extent  the  trade  would  have  offset  or 
reduced  the  participating  member's 
forward  mark  allocation  or  clearing  fund 
contribution,  the  participating  member 
also  would  gain  to  benefit).  Obviously, 
GSCC  will  not  routinely  collect  forward 
mark  allocations  or  clearing  fund 
contributions  from  non-participating 
members.  Nevertheless,  to  monitor  non- 
participating  member  financial  condition 
and  credit  exposures.  GSCC  will 
calculate  a  non-participating  member's 
forward  mark  allocation  and  clearing 
fund  requirement  based  on  the 
assumption  that  matched  trades  with 
participating  members  were  included  in 
the  net.  If  at  any  time  during  the  pre- 
auction  period  GSCC  determines  that 
the  non-participating  clearing  member 
no  longer  satisfies  GSCC's  membership 
criteria  for  financial  respnsibility 
reasons,"  GSCC  will  collect  the 


'*  The  required  clearing  fund  deposit  is  based  on 
the  netting  member's  net  settlement  position.  The 
total  amount  of  the  clearing  fund  required  deposit 
equals:  A  +  R  where,  A  =  1.25(v),  and  B={l|x(y)- 
x|}-^20.  For  a  detailed  discussion  of  the  calculation 
of  the  required  clearing  fund  deposit,  see  Securities 
Exchange  Act  Release  No  27901  (April  12,  ISOO),  55 
FR1S055. 


"  The  forward  mark  allocation  amount  is  the 
amount  owed  to  GSCC  based  on  the  securities  that 
GSCC  anticipates  that  a  netting  memtier  will  be 
obligated,  on  the  scheduled  settlement  date  for  the 
position,  to  either  receive  from  GSCC  or  deliver  to 
GSCC.  See  Securities  Exchange  Act  Release  No. 
27902  (April  12. 1990),  55  FR  15066  for  a  detailed 
description  of  the  calculation  of  the  forward  mark 
allocation. 

GSCC  will  compute  the  required  deposits  based 
on  the  "system  price"  of  the  trade.  The  "system 
price"  is  the  value  as  detennined  by  GSCC  that  is 
as  close  as  possible  to  the  dosing  inter-dealer  price. 
This  calculation  takes  into  consideration  the 
average  price  for  all  trades  compared  for  netting, 
weighing  each  trade  according  to  its  relative  size. 
The  calculation  of  the  system  price  will  be  based  on 
the  par  value  of  the  trade  and  will  take  into  account 
the  assumed  coupon  rate,  the  price  and  accrued 
interest,  if  applicable.  See  Securities  Exchange  Act 
Release  No.  27901  (April  12. 1990).  55  FR  15055. 

'•  GSCC's  Rules  require  registered  brokers  or 
dealers  to  maintain  net  worth  of  $50  million  and 
excess  net  capital  of  $10  million;  Government 
securities  brokers  or  Government  securities  dealers 
are  required  to  maintain  SSO  million  net  worth  and 
$10  million  excess  liquid  capital;  inter-dealer 
brokers  are  required  to  maintain  liquid  capital  or 
net  capital  of  at  least  $4.2  million:  and  banks  are 
required  to  maintain  minimum  equity  capital  of  $250 
million.  See  GSCC  Rules  and  Procedures.  R.  15. 


forward  mark  allocation  and  clearing 
fund  contribution  on  account  of  matched 
trades  excluded  from  the  net.'* 

Converted  trades  will  remain  pendent 
in  GSCC's  system  until  final  price  data 
is  submitted.  At  that  time,  the  trades 
will  be  compared  and  netted  on  a  final 
price  basis.  If  the  actual  price  of  the 
trade  difi^ers  from  conversion  price, 
GSCC  will  adjust  the  clearing  member's 
forward  mark  payments  and  clearing 
fund  contribution  accordingly.  The 
excess  will  be  returned  to,  or  the  deficit 
collected  from,  the  netting  member. 

II.  Discussion 

The  Commission  believes  that  GSCC's 
proposal  is  consistent  with  Section  17A 
of  the  Act.  Specifically,  the  Commission 
believes  that  extending  GSCC's  netting 
system  to  trades  executed  on  a  yield 
basis  will  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  the 
safeguarding  of  securities  and  funds  in 
GSCC's  custody  or  under  GSCC's 
control  consistent  with  Sections 
17A(b)(3)(A)  »<»  and  17A(b)(3){F)*' 

GSCC's  proposed  rule  change  is  part 
of  GSCCs  continuing  effort  to  integrate 
trades  in  Government  securities  into  a 
centralized  and  automated  clearance 
and  settlement  system.**  Since  its 
inception  as  a  facility  for  the 
comparison  of  Government  securities 
trades,  GSCC  has  included  in  its  net 
forward  settling  trades  *'  and  zero- 
coupon  securities.**  The  Commission 


"  The  conlraparty  to  the  yield  trade  will  not  have 
access  to  deposits  collected  by  GSCC  The  use  of 
the  forward  mark  allocation  payments  and  required 
clearing  fund  deposits  collected  from  members  for 
activity  in  yield  trades  will  be  limited  to  the 
satisfaction  of  a  clearing  member's  liability  to 
GSCC  for  the  clearing  member's  failure  to  fuinU  its 
obligations  to  GSCC,  and  use  as  a  source  of 
collateral  for  financing  member  transactions. 
Telephone  conversation  between  Jeffrey  F.  Ingber. 
Associate  General  Counsel  and  Assistant  Secretary, 
GSCC,  and  Sonia  G.  Burnett.  Attorney.  Branch  of 
Transfer  Agent  Regulation.  Division  of  Market 
Regulation.  Commission.  August  13. 1991.  See  also. 
GSCC  Rules  and  Procedures.  R.  4. 6. 

•o  16  U.S.C.  78q-l (b)(3)(A). 

•' 15  U.S.C.78q-l  (b)(3)(F). 

"  GSCC  was  formed  as  a  subsidiary  of  NSCC  on 
May  24, 1988.  to  provide  comparison  services  for 
Government  securities.  Securities  Exchange  Act 
Release  No.  25740  (May  24  1988).  53  FR  19839.  In 
August  1968,  GSCC  implemented  its  trade 
comparison  system.  Since  that  time.  GSCC  has 
expanded  its  services  signiHcantly.  Among  other 
things,  GSCC  has  implemented  and  expanded  its 
netting  system  for  Government  securities.  Securities 
Exchange  Act  Release  Nos.  27006  duly  7. 1989).  54 
FR  29798;  and  27901  (April  12, 1990).  55  FR  1S05S. 

"  Securities  Exchange  Act  Release  No.  27901, 
note  22  supra. 

"  Securities  Exchange  Act  Release  No.  28842 
Uanuary  31. 1991).  56  FR  5032 
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believes  the  proposal  will  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions 
consistent  with  section  17A(b)(3)(A)  in 
that  the  proposal  will  extend  the 
benefits  of  GSCC's  centralized, 
automated  netting  system  to  netting 
members  that  execute  yield  trades. 

The  Commission  believes  the  proposal 
is  consistent  with  section  17A(b)(3)(A) 
because  it  facilitates  the  safeguarding  of 
securities  or  funds  in  GSCC's  custody  or 
control  or  for  which  it  is  responsible. 
The  proposal  will  reduce  netting 
member  exposure  to  the  risk  arising 
from  a  contraparty  default  prior  to 
settlement  of  the  transaction.  GSCC  will 
interpose  itself  between  parties  to  the 
trade  and  guarantee  performance  of 
each  netting  member's  obligation  sooner 
than  under  GSCC's  current  system  for 
processing  yield  trades.  In  the  event  of  a 
nettmg  member  default,  GSCC  will 
allocate  the  loss  to  netting  members  pro 
rata  after  applying  any  collateral  GSCC 
holds  from  the  defaulting  member.** 
The  netting  of  outstanding  trades, 
coupled  with  GSCC's  collection  of 
forward  mark  allocation  deposits  from 
participating  members  will  provide 
substantial  additional  protection  to 
GSCC  members. 

Yield  trades  that  are  included  in 
GSCC's  netting  system  will  increase  the 
risk  exposure  to  GSCC.  The  Commission 
believes  that  GSCC's  proposal 
represents  a  reasonable  approach 
designed  to  protect  GSCC  and  to 
minimize  the  risk  associated  with  the 
netting  of  yield  trades.  In  order  to 
reduce  the  risk.  GSCC  only  will  net 
trades  where  both  sides  of  the  trade  are 
participants  in  the  conversion  service. 
GSCC's  proposal  will  enable  GSCC  to 
measure  the  market  risk  and  potential 
financial  exposure  presented  by  a 
specific  transaction.  In  addition,  GSCC 
has  various  mechanisms,  including  the 
forward  mark  allocation  and  clearing 


''In  the  event  a  clearing  meml>er  fails  to  satisfy 
its  obligations  to  GSCC.  GSCC  will  satisfy  any  loss 
by  application  of  the  defaulting  clearing  member's 
foi^ard  mark  allocation  payments  and  clearing 
fund  deposits.  Any  remaining  loss  will  be  identified 
as  a  loss  resulting  from  direct  transactions  (;.e..  a 
loss  resulting  from  transactions  executed  directly 
between  clearing  members  without  the  use  of  a 
Government  securities  broker)  or  a  loss  resulting 
from  brokered  transactions.  Losses  resulting  from 
direct  transactions  will  be  allocated  pro  rata  among 
clearing  members  that  traded  with  the  defaulting 
member  (except  inter-dealer  brokers)  based  on  the 
dollar  value  of  trades  with  the  defaulting  member 
that  are  scheduled  for  settlement  on  the  day  of 
default.  As  for  brokered  transactions,  10%  of  a 
remaining  loss  that  resulted  from  brokered 
transactions  will  be  allocated  among  inter-dealer 
brokers  on  an  equal  basis,  and  90%  of  the  remaining 
loss  will  be  allocated  among  all  other  netting 
members  pro  rata  based  on  the  dollar  value  of  the 
trades  with  the  defaulting  member  that  are 
scheduled  for  settlement  on  the  day  of  default.  See 
GSCC  Rules  and  Procedures,  R.  4.  section  8. 


fund  contribution  to  reduce  the 
likelihood  of  exposure  to  GSCC. 

Moreover.  GSCC  will  monitor  the 
financial  condition  of  non-participating 
members.  The  monitoring  and  oversight 
provisions  of  the  proposal  may  result  in 
an  increased  clearing  fund  deposit  if 
GSCC  determines  that  the  member's 
positions  present  an  increased 
likelihood  of  exposure. 

GSCC's  method  of  converting  yield 
trades  to  priced  trades  is  based  upon  the 
Treasury's  standard  conversion  formula. 
Government  securities  brokers  and 
dealers  that  have  used  the  conversion 
formula  for  internal  surveillance 
purposes  will  be  able  to  submit  yield 
trades  to  GSCC  for  netting  and  receive 
the  protections  of  GSCC's  netting 
system  as  soon  as  the  night  the  trade 
occurs.  The  Commission  believes  that  to 
the  extent  GSCC  members  have  relied 
on  the  conversion  formula  for  internal 
surveillance  purposes,  the  conversion  of 
member  trades  using  the  Treasury's 
conversion  formula  will  provide  a 
reasonable  basis  on  which  to  determine 
a  participating  member's  clearing  fund 
requirements. 

The  Commission  believes  that  GSCC 
has  the  capacity  to  accommodate  yield 
trades  in  its  netting  system.  GSCC  has 
satisfactorily  operated  its  netting  system 
for  netting  member  trades  in 
Government  securities  for  more  than 
two  years  without  any  operational 
problems.  Eligible  yield  trades  will  be 
submitted  to  GSCC  only  in  book-entry 
form  and  once  the  trades  are  converted 
to  priced  trades,  settlement  of  net 
delivery  obligations  between  each 
netting  member  and  GSCC  will  be  made 
over  Fedwire.  GSCC  has  represented  to 
the  Commission  that  it  will  be  able  to 
include  yield  trades  in  its  netting  system 
while  continuing  to  operate  its  netting 
system  accurately  and  within  time 
frames  established  by  GSCC  during 
future  average  daily  and  peak 
processing  days. 

The  Commission  believes  that  GSCC's 
method  of  converting  yield  trades  is 
reasonable  in  light  of  the  historical  use 
of  the  conversion  formula  by 
Government  securities  brokers  and 
dealers  who  are  GSCC  members.  The 
Commission  notes,  however,  that 
because  GSCC's  proposal  is  voluntary. 
GSCC  will  need  time  to  become  familiar 
with  managing  the  conversion  service, 
and  in  particular  the  monitoring  and 
oversight  provisions. 

The  Commission,  therefore,  is 
approving  the  proposal  on  a  temporary 
basis  in  order  to  allow  GSCC  and  its 
membership  to  become  familiar  with 
netting  yield  trades.  At  the  end  of  the 
temporary  approval  period  the 
Commission  expects  that  GSCC  will 
make  the  conversion  service  mandatory 


for  all  GSCC  netting  members  who 
execute  yield  trades.  At  that  time,  the 
Commission  will  consider  GSCC's 
proposal  for  approval  on  a  permanent 
basis. 

For  the  reasons  discussed  above,  the 
Commission  preliminarily  finds  that  the 
proposal  is  consistent  with  section  17' 
of  the  Act. 

III.  Conclusion 

//  is  therefore  ordered,  pursuant  'o 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-91-01)  be.  and  hereby  is. 
approved  on  a  temporary  basis  until 
January  31. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  91-23641  Filed  10-1-91:  8:45  am] 

BILUNG  CODE  SOtO-01-« 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

September  26. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Belmac  Corp. 
Common  Stock,  $.02  Par  Value  (File  No.  7- 
7282) 
Datametrics  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7283) 
International  Game  Technology 
Common  Stock,  $.005  Par  Value  (File  No.  7- 
7284) 
International  Specialty  Products 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7285) 
Lone  Star  Industries.  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
7286) 
Nuveen  Quality  Income  Municipal  Fund 
Common  Stock.  $.01  Par  Value  (File  No  7- 
7287) 
Revell-Monogram,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7288) 
Rhone-Poulenc  S.A. 
Units  consisting  of  1  American  Depository 
Shares  and  1  Warrant  (File  No.  7-7289) 
Royal  Oak  Mines,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 
7290) 
SPI  Pharmaceuticals,  Inc. 
Common  Slock,  $.01  Par  Value  (File  No.  7- 
7291) 
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United  Merchants  &  Manufacturers 
Common  Stock.  $1.00  Par  Value  (Pile  No.  7- 
7292) 
Xytronyx,  Inc. 
Common  Stock.  $.02  Par  Value  (File  No.  7- 
7293) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  18, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

)onathan  G.  Katz, 

Secretary, 

[FR  Doc.  91-23640  Filed  10-1-61;  8:45  am] 

BILUNO  CODE  M10-«1-M 


SMALL  BUSINESS  ADMINISTRATION 
Region  VIII  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  VIII  Advisory 
Council,  located  in  the  geographical  area 
of  Denver,  will  hold  a  public  meeting  at 
9  a.m.  on  Wednesday,  November  6, 1991, 
at  the  U.S.  Custom  House.  721 19th 
Street,  room  106,  Small  Business 
Administration,  Denver,  Colorado,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Antonio  Valdez,  District  Director, 
U.S.  Small  Business  Administration,  999 
18th  St.,  Suite  701.  Denver.  Colorado, 
80202,  telephone  (303)  844-3673. 

Dated:  Septemlier  20, 1991. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  91-23654  Filed  10-1-«1:  8:46  am) 

WLUNOCOOE  I02S-01-M 


Region  VI  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Oklahoma  City,  will  hold  a  public 
meeting  from  1:30  p.m.  to  5  p.m.  on 
Thursday,  October  17, 1991,  at  Metro 
Tech  Conference  Center,  1900 
Springlake  Drive,  Oklahoma  City, 
Oklahoma,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 
FOR  FURTHER  INFORMATION  CONTACT  W. 

Bruce  Robinson,  District  Director,  U.S. 
Small  Business  Administration,  200  NW. 
5th  Street,  suite  670.  Oklahoma  City, 
Oklahoma  73102,  telephone  (405)  231- 
5237. 

Dated:  September  20, 1991. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  91-23655  Filed  10-1-91;  8:45  am) 

BtLUNO  CODE  MaS-«1-M 


Region  III  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  III  Advisory 
Council,  located  in  the  geographical  area 
of  Richmond,  will  hold  a  pubhc  meetng 
from  9  a.m.  to  2  p.m.  on  Tuesday, 
October  15, 1991,  at  Piedmont  Virginia 
Community  College,  room  814, 
Charlottesville,  Virginia,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

FOR  FURTHER  INFORMATION  CONTACT: 

Dratin  Hill.  Jr..  Distnct  Director,  U.S. 
Small  Busines  Administration,  P.O.  Box 
10126,  Federal  Building,  Richmond, 
Virginia  23240,  telephone  (804)  771-2741. 

Dated:  September  20, 1991. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils 

[FR  Doc.  91-23652  Filed  10-1-01:  8:45  am) 
BILUNQ  CODE  I03S-41-M 


Region  VI  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Corpus  Christi,  will  hold  a  pubhc 
meeting  from  1:30  p.m.  on  Tuesday, 
October  15, 1991,  at  the  U.S.  Small 
Business  Administration,  Corpus  Christi 
Branch  Office,  400  Mann  Street,  suite 
403.  Corpus  Christi,  TX  to  discuss  such 


matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 
FOR  FURTHER  INFORMATION  CONTACT 

Gail  E.  Goodloe,  )r.,  District  Director, 
U.S.  Small  Business  Administration,  400 
Mann  Street,  suite  403.  Corpus  Christi, 
TX  78401,  telephone  (512)  881-3301. 

Dated:  September  20. 1991. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  91-23653  Filed  10-1-91;  8:45  am] 

BIIXINQ  COOE  M3S-01-« 


Smalt  Business  Investment  Co., 
Maximum  Annual  Cost  of  Money  to 
Small  Business  Concerns 

13  CFR  107.302(a)  and  (b)  limit 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  term  "Debenture  Rate", 
which  is  defined  elsewhere  in  13  CFR 
107.3  in  terms  that  require  SBA  to 
publish,  from  time  to  time,  the  rate 
charged  on  ten-year  debentures  sold  by 
Licensees  to  the  public.  Notice  of  this 
rate  will  be  published  upon  change  in 
the  Debenture  Rate. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  Debenture  Rate  to  be 
used  for  computation  of  maximum  cost 
of  money  pursuant  to  13  CFR  107.302  (a) 
and  (b)  is  8.33  percent  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  an 
interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(i)  of  the  Small 
Business  Investment  Act,  as  further 
amended  by  section  1  of  Public  Law  99- 
226,  December  28, 1985  (99  Stat.  1744),  to 
that  law's  Federal  override  of  State 
usury  ceilings,  and  to  its  forfeiture  and 
penalty  provisions. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  small  business 

investment  companies 

Wayne  S.  Foron, 

Associate  Administrator  for  Investment 

Dated:  September  25, 1991. 
[FR  Doc.  91-23656  Filed  10-1-81;  Mk ..;«; 
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DEPARTMENT  OF  STATE 

Bureau  of  Diplomatic  Security 
(Public  Notic*  14891 

Public  Information  Collection 
Requirements  Sut>mitted  to  0MB  for 
Review 

AGENCY:  Department  of  State. 
ACTION:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35. 

SUMMARY:  Under  authority  of  22  U.S.C. 
4084,  preemployment  medical 
examinations  of  candidates  for  Foreign 
Service  and  their  dependents  are 
necessary  before  an  appointment  action 
can  be  made.  The  following  summarizes 
the  information  collection  proposal 
submitted  to  0MB: 
Type  of  request — Reinstatement. 
Originating  office — Office  of  Medical 

Services. 
Title  of  information  collection — Medical 

History  and  Examination  for  Foreign 

Services. 
Frequency — On  occasion. 
Form  No.— DS-1843  (For  persons  12 

years  and  over)  and  DS-1622  (For 

children  11  years  and  under). 
Respondents— Candidates  for  Foreign 

Service  appointments  and  their 

dependents. 
Estimated  number  of  respondents — 

2,879. 
Average  hours  per  response — 15 

minutes. 
Total  estimated  burden  hours — 720. 
.  Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 
ADDITIONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Gail  J.  Cook  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Marshall  Mills 
(202)  395-7340. 

Dated:  September  20, 1991. 
Slieldoa  |.  Krys, 

Assistant  Secretary  for  Diplomatic  Security. 
|FR  Doc.  91-23683  Filed  10-1-91:  8:45  am) 

BtUJNG  COOC  4710-4>« 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  noise  Compatlt>ility 
Program  Boca  Raton  Airport,  FL 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  submitted  by  the  Boca  Raton 
Airport  Authority,  under  the  provisions 
of  Title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  (ASNA)  of  1979 
(Public  Law  96-193)  and  14  CFR  part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
February  20, 1991,  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  Boca  Raton  Airport  Authority, 
under  part  150,  were  in  compliance  with 
applicable  requirements.  On  August  19, 
1991,  the  Administrator  approved  the 
Boca  Raton  Airport  Noise  Compatibility 
Program.  Eleven  (11)  of  the  fifteen  (15) 
recommendations  of  the  program  were 
approved.  Three  (3)  elements  were 
disapproved  for  the  purposes  of  part  150 
and  one  (1)  element  was  disapproved 
pending  the  submission  of  additional 
information. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Boca  Raton 
Airport  Noise  Compatibility  Program  is 
August  19, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  J.  Pickering,  P.E„  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  suite  130,  Orlando,  Florida  32827- 
3596,  (407)  648-6583.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Program  for  Boca  Raton 
Airport,  effective  August  19, 1991.  Under 
section  104(a)  the  Aviation  Safety  and 
Noise  Abatment  Act  (ASNA)  of  1979, 
(hereinafter  referred  to  as  "the  Act")  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 
exposure  maps.  The  Act  requires  such 
program  to  be  developed  in  consultation 
with  interested  and  affected  parties 
including  local  communities, 
government  agencies,  airport  users,  and 
FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 


measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
type  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government. 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  system, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitation  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  §  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office.  Orlando,  Florida. 

The  Boca  Raton  Airport  Authority     . 
submitted  to  the  FAA  on  September  25. 
1990,  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  noise  compatibility 
planning  study  conducted  from  April, 
1989,  through  September,  1990.  The  Boca 
Raton  Aiport  Noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on 
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February  20, 1991.  Notice  of  this 
determination  was  published  in  the 
Federal  Register  on  March,  7, 1991. 

The  Boca  Raton  Airport  study 
contains  a  proposed  Noise  Compatibility 
Program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to/or 
beyond  the  year  1992.  It  was  requested 
that  FAA  evaluate  and  approve  this 
material  as  a  Noise  CompatibiUty 
Program,  as  deseribed  in  section  104(b) 
of  the  Act.  The  FAA  began  its  review  of 
the  program  on  February  20, 1991,  and 
was  required  by  a  provision  of  the  Act 
to  approve  or  disapprove  the  program 
within  180  days.  Failure  to  approve  or 
disapprove  such  program  within  the  180- 
day  period  shall  be  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained 
fifteen  [15)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determination  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
August  19, 1991. 

Outright  approval  was  granted  for 
eleven  (11)  of  the  fifteen  (15)  specific 
program  elements.  Three  (3)  elements 
were  disapproved  for  the  purposes  of 
part  150  and  one  (1)  element  was 
disapproved  pending  the  submission  of 
additional  information.  The  approval 
action  was  for  the  following  program 
elements: 


Measure  and  desaiption 


Measure  and  description 


1.  Volunlary  Runway  5  noise  abatement 
turn  to  3600  to  climb  west  of  I-9S.  Main- 
tain heading  until  reactirng  1,500  It  This 
procedure  is  currently  in  effect..- 

FAA  Action:  Approved 

2.  Establish  a  voluntary  Runway  23  noise 
abatement  turn  to  2550  to  climb  over 
comntercial  area  southwest  of  airport 
Mamtavi  heading  until  reaching  1,500  ft .... 


NCP 
pages 


3-11 


3-12 


FAA  Action:  Approved 

3.  Continue  left  hand  traffic  pattern  on 
Runway  5 ™ 

FAA  Action:  Approved 

4.  Continue  hght  hand  fraffic  pattern  on 
Runway  23 

FAA  Action:  Approved 

5.  Recommend  corporate  iet  pilots  use  oi 
NBAA  noise  abatement  procedures,  irv 
eluding  "dose-in"  departure  procedures. ... 

FAA  Action:  Approved 

6.  Airport  to  leave  Visual  Approach  Slope 
Indicator  (VASl's)  on  at  all  times  to  pro- 
vide pilots  with  guidance  regarding  ap- 
proach slope. ._ _.. 

FAA  Action:  Approved 

7.  Instal  on-airfleld  noise  at>atemen«  sig- 
nage  

FAA  Action:  Approved 

8.  Extend  the  ninway  500  feet  at  the  soutfv 
west  end. - 

FAA  Action:  CXsapprovad  for  the  purposes 
of  Part  150  in  that  it  does  not  contribute 
to  noise  reduction.  The  NCP  indicates 
that  the  runway  extension  wou'd  be  for 
capacity  enhancement  and  may  t>e  corv 
sidered  as  an  airport  development  action 
outside  the  Part  1 50  process. 

COMPt£MENTARY  ACTIONS 


NCP 


Measure  artd  description 


9.  Establish  a  localizer  approach  to  Runway 
5 

FAA  Action:  Disapproved  lor  tt>e  purposes 
of  Part  150.  There  Is  no  information  in  tt>e 
NCP  supporting  this  measure  for  noise 
compatibility  purposes.  The  disapproval  is 
limited  to  part  150  and  should  not  be 
construed  as  a  disapproval  outside  of  the 
part  150  process  relative  to  tt)e  potential 
capacity  enhancement  benefits  of  this 
measure. 

10.  Establish  a  circling  approach  to  either 
ninway  end  (5/23)  from  the  Palm  Beadi 
Intomational  (PBI)  VOR 

FAA  Action:  Disapproved  for  ttw  purposes 
of  Part  150  in  tfiat  It  does  not  contribute 
to  noise  reduction.  This  disapproval  is 
limited  to  part  150  and  should  not  be 
construed  as  a  disapproval  outside  of  the 
part  150  process  relative  to  tt)e  potential 
capacity  ent^ncement  benefits  of  this 
measure. 

LAND  USE  STRATEGIES 


11.  Revised  Zoning  and  Land  Use  Ordi- 
nances. Local  jurisdKtions  should  use  the 
part  150  criteria  as  a  minimum  and  apply 
more  stringent  land  use  controls  which 
would  restrict  the  future  development  ol 
residential  units  within  ttM  60  ONL  con- 
tour arxJ  above ~ - 


2-11 


3-12 


3-24 


S-14 


S-21 


5-16 


&-15 


5-16 


NCP 


FAA  Action:  Approved 

12.  Revised  Building  Codes.  Revise  the 
building  codes  to  require  that  adequate 
matenals  and  techniques  be  used  in 
•chia^ng  proper  noise  insulalion  in  new 
oonalRiction -. — 

FAA  Action:  Approved 

13.  Enactment  of  Envtronmerrtal  Review 
Process.  This  program  should  estat>lish  a 
threshold  to  trigger  an  environmental 
review  ol  existing  or  proposed  develop. 
ment  potentialty  located  within  the  sensi- 
tive noise  contours 

FAA  Actwr  Approved 

14.  Incoiporation  of  Study  Tindlngs  in  Cortv 
pwhanii»»  Plans.  The  conprahensive 
plana  tor  the  City  of  Boca  Raton  and 
Palm  Beach  County  should  fully  addraaa 
the  leaue  of  aircraft  none  on  ensting  and 
praposed  land  use. «. 

FAA  Action:  Approved 

15.  Fee  Simple  Acquisition  of  residential 
zoned  land  in  65  and  70  DNL  contour* 
after  implementation  of  other  strategiaa. .... 

FAA  Action:  Disapproved  pending  aubmia- 
sion  of  additional  information.  The  noise 
exposure  maps  do  not  deptct  residential 
USM  within  the  65  and  70  DNL  contours 
either  preseiitly  or  in  1994.  In  addition, 
they  do  not  establish  a  dear  threat  to  the 
lands  which  are  zoned  txrt  not  yet  devat- 
oped  as  residential. 


»-8 


9-5 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  August  19, 1991. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  the  Boca  Raton  Airport 
Authority. 

Issued  in  Orlando,  Florida  on  Septembet 
12,1991. 

lames  E.  Sheppanl. 

Manager,  Orlando  Airports.  District  Office. 
[FR  Doc.  91-23668  Filed  10-1-«1;  8:45  am| 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56.  No.  191 
Wednesday.  October  2.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  published 
under  the  "Govemment  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.a  552b(e)(3). 


BARRY  OOIDWATCR  SCHOLARSHIP  AND 
EXCELLENCE  IN  EDUCATION  FOUNDATION 
TIME  AND  date:  10:00  am.  Wednesday, 
October  30. 1991. 

PUICE:  SD-lia  Dirksen  Senate  Office 
Building.  Washington.  DC  205ia 
STATUS:  The  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Report  on  HnaDcial  status  of  the 
Foundation  fund — 


A.  Review  of  investment  policy  and  current 

portfolio 
b.  Review  changes  to  the  1992/93 

scholarship  program 

CONTACT  PERSON  FOR  MORE 

information:  Gerald  J.  Smith.  Executive 

Secretary.  Telephone:  (202)  755-2312. 

Gerald  |.  Smith. 

Executive  Secretary. 

[FR  Doc.  91-23797  Filed  9-30-81: 12:40  pm] 

BILLINO  CODE  47)e-*1-M 

merit  SYSTEMS  PROTECTION  BOARD 

TIME  AND  date:  10:00  a.m..  Monday, 
September  3a  1991. 


place:  Eighth  Floor.  1120  Vermont 
Avenue,  NW.,  Washington.  DC.  20419. 

STATUS:  The  meeting  will  be  closed  to 
the  public  under  Exemption  2  of  the 
Government  in  the  Sunshine  Act 

MATTERS  TO  BE  CONSIDERED:  Internal 
personnel  rules  and  practices. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Robert  E.  Taylor.  Clerk  of 
the  Board.  (202)  653-7200. 

Dated:  September  27. 1991. 
Robert  E  Taylor, 
Clerk  of  the  Board. 
[FR  Doc.  91-23773  Filed  9-30-91;  9:22  am] 

WLLMO  CODE  r400-01-«l 
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Corrections 


Federal  Register 
Vol.  56,  No.  191 
Wednesday.  October  2,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

Correction 

In  notice  document  91-23042 
appearing  on  page  48822,  in  the  issue  of 
Thursday,  September  26, 1991,  malce  the 
following  correction: 

On  the  same  page,  in  the  second 
column,  in  the  STATUS  line  "closed" 
should  read  "open". 

BIUJNG  CODE  1S0Mlt-0 


INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  290  (Sub  No.5)  (91-2)] 

Quarterly  Rail  Cost  Adjustment  Factor 

Correction 

In  notice  document  91-6859  appearing 
on  page  12259  in  the  issue  of  Friday, 
March  22, 1991,  in  the  first  column,  in 
the  nie  line  at  the  end  of  the  document, 
"FR  Doc.  91-6359"  should  read  "FR  Doc. 
91-6859". 

WUmO  COM  1S0S4lt4> 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart13 

RIN  3150-AD71 

Program  Fraud  Civil  Remedies  Act 

Correction 

In  rule  document  91-22446  beginning 
on  page  47132,  in  the  issue  of 
Wednesday,  September  18, 1991,  make 
the  following  corrections: 


913.2    (Corrected] 

1.  On  page  47136,  in  the  second 
column,  in  S  13.2(b),  in  the  deHnition  for 
Initial  decision,  in  the  last  line 
"reconstruction."  should  read 
"reconsideration." 

S13.6    (Corrected] 

2.  On  page  47137,  in  the  third  column, 
in  S  13.6(a)(2).  in  the  ninth  line"or' 
should  read  "or". 

WLUNO  COOC  ISOS-OI-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  35-252741 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

Correction 

In  notice  document  91-6871  beginning 
on  page  12291  in  the  issue  of  Friday, 
March  22, 1991,  make  the  following 
correction: 

On  page  12292,  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document, 
"FR  Doc.  91-6371"  should  read  "FR  Doc. 
91-6871". 

WLUNa  COOC  1$05-014 
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36  CFR  Part  254 

43  CFR  Parts  2090  and  2200 

Land  Exchanges;  General  Procedures; 

Proposed  Rules 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  254 
RIN  0596-AA42 

Land  Excttanges 

agency:  Forest  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  the  Federal  Land  Exchange 
Facilitation  Act  of  August  20, 1988  (43 
U.S.C.  1716)  and  would  update  the 
Forest  Service  land  exchange 
regulations  to  reflect  other  authorities. 
On  August  18. 1989,  the  Forest  Service 
and  the  Bureau  of  Land  Management 
(BLM)  published  separate  proposed 
rules  in  the  Federal  Register  (54  FR 
34368  and  54  FR  34380.  respectively). 
Public  comments  received  by  the  two 
agencies  recommended  a  greater  degree 
of  uniformity  between  the  two 
regulations.  To  accomplish  this  goal,  the 
Forest  Service  and  BLM  have  made 
substantial  changes  to  their  respective 
proposed  regulations  and  are  publishing 
new  proposals  to  provide  an  opportunity 
for  the  public  to  review  the  changes.  The 
new  proposed  regulations  incorporate 
provisions  that  are  intended  to 
streamline  and  expedite  exchanges 
involving  Federal  and  non-Federal 
lands.  The  principal  provisions  pertain 
to  exchange  agreements,  assembled 
land  exchanges,  segregation, 
compensation  for  costs  assumed, 
appraisal  standards,  bargaining, 
arbitration,  approximately  equal  value 
exchanges,  value  equalization,  cash 
equalization  waiver,  and  simultaneous 
transfer  of  title.  Because  of  the  high 
degree  of  uniformity  that  exists  between 
the  Forest  Service  and  BLM  proposed 
rules,  the  public  may  submit  one  set  of 
comments  to  either  the  Chief  of  the 
Forest  Service  or  the  Director  of  the 
BLM  at  the  specified  addresses.  All 
comments  received  will  be  shared  and 
jointly  analyzed  by  the  Forest  Service 
and  BLM. 

DATES:  Comments  must  be  submitted  in 
writing  by  December  2. 1991.  Comments 
received  or  postmarked  after  this  date 
may  not  be  considered  in  the 
decisionmaking  process  on  the  issuance 
of  the  final  rule. 

ADDRESSES:  Send  comments  to:  Chief 
(5430).  Forest  Service.  U.S.  Department 
of  Agriculture.  P.O.  Box  96090. 
VVashing'on,  DC  20090-6090,  or  Director 
(140).  Bureau  of  Land  Management.  U.S. 
Department  of  the  Interior,  room  5555, 
Main  Interior  Building,  1849  C  Street 
NVV..  Washington.  DC  20240. 


All  comments  sent  to  the  Forest 
Service  or  BLM  will  be  available  for 
public  review  at  the  above  BLM  address 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 
James  M.  Dear,  Lands  Specialist,  Forest 
Service,  USDA,  (202)  205-1361. 
SUPPLEMENTARY  INFORMATION: 

Need  for  Rules 

The  purpose  of  the  Federal  Land 
Exchange  Facilitation  Act  of  August  20, 
1988  (hereafter  referred  to  as  the  Act)  is 
to  facilitate  and  expedite  land 
exchanges  under  the  authority  of  the 
Secretary  of  Agriculture  and  the 
Secretary  of  the  Interior  by  streamlining 
and  improving  the  procedures  for  such 
exchanges.  The  Act  endorses  the  long- 
standing policy  that  land  exchange  is  an 
important  tool  to  consolidate 
landownership  for  purposes  of  more 
efficient  management  and  to  secure 
important  objectives  of  resource 
management,  enhancement, 
development,  and  protection;  to  meet 
the  needs  of  communities;  to  promote 
multiple-use  management;  and  to  fulfill 
other  public  needs.  The  Act  requires 
each  Secretary  to  promulgate  rules  for 
exchanges  of  land. 

Previous  Rulemaking  Efforts 

A  proposed  rule  to  amend  the  Forest 
Service  land  exchange  regulations,  as 
contained  in  part  254  of  title  36  of  the 
Code  of  Federal  Regulations  (CFR),  was 
published  in  the  Federal  Register  on 
August  18, 1989  (54  FR  34368).  On  the 
same  day,  the  Bureau  of  Land 
Management  (BLM)  published  a 
proposed  rule  in  the  Federal  Register  (54 
FR  34380)  amending  its  land  exchange 
regulations  under  parts  2200  and  2090  of 
title  43  of  the  CFR.  Both  rules  were 
intended  to  reflect  the  amendments 
made  by  the  Act  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA),  including  the 
following  provisions:  Exchange 
agreements,  segregation,  arbitration, 
bargaining,  appraisal  standards, 
approximately  equal  value  exchanges, 
compensation  for  costs  assumed,  value 
equalization,  cash  equalization  waiver, 
and  simultaneous  transfer  of  title. 

Those  proposed  rules  provided  the 
public  with  an  initial  comment  period  of 
45  days.  A  60-day  extension  was 
granted  on  October  23. 1989  (54  FR 
43185),  and  that  extended  comment 
period  offlcially  ended  on  December  1, 
1989. 

On  November  14  and  15, 1989,  the 
Forest  Service  and  BLM  held  separate, 
informal  public  meetings  in  Denver, 
Colorado,  to  discuss  the  proposed  rules 


concerning  land  exchanges.  The 
objectives  of  the  meetings  were  to 
answer  questions  regarding  the  intent  of 
the  rules  in  relationship  to  the  Act, 
clarify  any  parts  of  the  proposed  rules 
that  the  public  found  unclear,  and  obtain 
an  indication  of  what  sections  of  the 
rules  might  need  additional  attention. 
Each  meeting  was  attended  by 
approximately  35  people  who 
represented  a  cross  section  of  the 
various  groups  or  individuals  interested 
in  the  exchange  programs  of  the  two 
agencies. 

Need  for  Uniform  Regulations 

Those  attending  the  public  meetings 
suggested  that  the  definitions  of  terms, 
appraisal  standards,  procedures  for 
resolving  appraisal  disputes,  assembled 
land  exchange  techniques,  and 
procedures  for  conveying  title  in  the 
regulations  for  both  agencies  should  be 
similar. 

By  the  end  of  the  extended  public 
comment  period,  the  agencies  had 
received  a  total  of  141  comments  from 
the  public  including  Members  of 
Congress,  business  entities, 
associations,  attorneys,  individuals, 
Indian  Tribes,  State  and  county 
agencies,  and  offices  of  Federal 
agencies.  Although  the  majority  of 
comments  pertained  to  provisions 
contained  in  the  Act,  agency  policy,  and 
procedural  requirements  for  conducting 
land  exchanges,  several  comments 
recommended  a  greater  degree  of 
uniformity  between  the  regulations 
developed  by  the  Forest  Service  and 
BLM. 

After  considering  the  comments 
received,  and  in  the  interest  of 
developing  more  uniform  regulations, 
the  agencies  made  substantial  changes 
to  their  respective  proposed  rules. 
Because  of  these  changes,  the 
Departments  of  Agriculture  and  the 
Interior  have  decided  that  it  is 
necessary  to  propose  new  rules,  under 
CFR  titles  36  and  43  respectively,  in 
order  to  provide  an  opportunity  for  the 
public  to  review  the  changes.  The  new 
proposed  rules  for  both  agencies  are 
very  similar  with  differences  limited  to 
various  statutory  and  administrative 
requirements.  The  differences  are 
explained  in  this  preamble  under 
§§  254.1  (Scope  and  applicability).  254.2 
(Deflnitions).  254.3  (Requirements).  254.5 
(Assembled  land  exchanges).  254.7 
(Assumption  of  costs),  and  264.12  (Value 
equalization;  cash  equalization  waiver). 
These  Forest  Service  sections 
correspond  respectively  to  BLM  sections 
at  43  CFR  2200.0-7  (Scope).  2200.0-^ 
(Definitions).  2200.0-6  (Policy),  2201.1-1 
(Assembled  land  exchanges),  2201.1-3 
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(Assumption  of  costs),  and  2201.6  (Value 
equalization;  cash  equalization  waiver) 
of  the  preamble  for  the  proposed  rule. 

Features  of  the  Proposed  Rule 

The  principal  features  of  the  proposed 
rule  are  keyed  to  the  CFR  section 
number  and  8uramari2ed  as  follows: 

Section  254.1 — Scope  and  Applicability 

This  section  addresses  the 
applicability  of  this  proposed  rule  to 
exchanges  involving  Federal  and  non- 
Federal  lands  and  associated  interests, 
such  as  minerals  and  timber,  and  the 
applicability  of  certain  indicated 
provisions  of  this  proposed  rule  to  other 
methods  of  Forest  Service  land 
acquisitions.  It  also  provides  a  cross 
reference  to  supplemental  guidance  set 
forth  In  the  Forest  Service  Manual  and 
Handbooks.  It  establishes  the  authority 
of  the  Forest  Service  to  conduct  land- 
for-timber  exchanges,  including  third 
party  land-for-timber  exchanges.  The 
proposed  rule  would  clarify  that  the 
status  of  the  lands  (lands  reserved  from 
the  public  domain  for  national  forest 
purposes  or  acquired  lands)  as  well  as 
the  purpose  of  a  proposed  exchange 
determine  which  National  Forest  System 
land  exchange  authority  is  appropriate 
for  conducting  an  exchange.  This  section 
further  clarifies  that  the  exchange 
provisions  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  are 
supplemental  to  the  many  other 
exchange  authorities  applicable  to  the 
National  Forest  System  land.  Paragraph 
(c)  of  this  section  makes  clear  that  the 
provisions  of  this  proposed  rule  apply  to 
Federal  lands  in  Alaska,  except  where 
these  provisions  confTict  with  the 
administration  of  the  Alaska  Native 
Claims  Settlement  Act  or  the  Alaska 
National  Interest  Lands  Conservation 
Act.  Paragraph  (d)  of  this  section 
contains  an  exemption  clause  for  those 
exchanges  formally  initiated  prior  to 
promulgation  of  this  rule.  Those 
exchanges  may  proceed  under  the  prior 
regulations  as  provided  for  under  the 
Act. 

Paragraph  (e)  of  this  section  would 
provide  that  when  a  land  acquisition 
requires  a  national  forest  boundary 
extension,  such  extension  shall  be 
automatic  upon  approval  by  an 
authorized  officer  of  an  acquisition 
under  Weeks  Act  authority.  This 
provision  would  eliminate  the  need  for 
the  separate,  parallel  actions  under 
current  procedures,  to  accomplish  a 
boundary  extension  and  accompanying 
land  acquisition. 

Differences  in  corresponding  sections 
of  Forest  Service  and  BLM  (43  CFR 
2200.0-7)  rules  are:  the  Forest  Service 
has  exclusive  authority  to  autematically 


extend  nationaliorest  boundaries  to 
accommodate  Weeks  Act  acquisitions  of 
up  to  3,000  acres  of  contiguous  land:  the 
Forest  Service  has  exclusive  authority  to 
conduct  tripartite  land-for-timber 
exchanges:  and  BLM  has  exclusive 
authority  regarding  exchanges  of  coal 
held  in  private  ownership  (fee  coal 
exchanges). 

Section  254^— Definitions 

The  Federal  Land  Exchange 
Facilitation  Act  of  1988  introduced  new 
terms  which  require  deHnition  and 
explanation  to  ensure  uniformity  in  the 
application  of  the  provisions  of  the  Act 
Accordingly,  this  section  of  the 
proposed  rule  has  been  expanded 
significantly  over  the  current 
regulations.  The  defmitions  in  this 
section  correspond  to  those  of  BLM  in 
proposed  43  CFR  2200.0-^,  with  two 
exceptions:  (1)  In  this  rule  an 
"assembled  land  exchange"  involves 
only  one  exchange  transaction  and  in 
BLM's  rule  it  may  involve  more  than  one 
exchange  transaction  over  a  period  of 
time:  and  (2)  in  this  rule  "Federal  lands" 
are  defined  as  lands  administered  by  the 
Forest  Service  and  in  BLM's  rule,  this 
term  is  defined  as  lands  administered  by 
BLM. 

Section  254.3— Requirements 

This  section  sets  forth  the  minimum 
requirements  that  would  be  applicable 
to  all  Forest  Service  exchanges.  All 
exchanges  must  be  subjected  to  certain 
tests  of  need,  meet  certain  criteria,  and 
be  governed  by  certain  limitations.  TTiis 
section  would  establish  that  exchanges 
are  strictly  voluntary  transactions 
between  the  Forest  Service  and  the  non- 
Federal  party  and  are  discretionary  on 
the  part  of  the  Secretary.  This  section 
further  provides  that  exchanges  shall  be 
in  the  public  interest  meet  Federal  land 
management  and  State  and  local 
resident  needs,  and  achieve  important 
public  objectives.  The  intended  uses  of 
the  lands  to  be  conveyed  by  the  Forest 
Service  must  not  be  in  conflict  with  the 
management  objectives  on  adjacent 
Federal  lands.  Land  exchanges  must  be 
of  equal  value,  involve  lands  within  the 
same  State,  and  be  consistent  with  the 
provisions  of  approved  land  and 
resource  management  plans,  where 
applicable.  This  is  consistent  with  the 
present  rule,  but  this  proposed  rule  adds 
emphasis  to  landownership  adjustment 
planning  in  forest  plans.  Other 
provisions  provide  for  the  automatic 
addition  of  lands  when  acquired  by  the 
Secretary  of  the  Interior,  to  National 
systems  or  certain  areas  established  by 
Act  of  Congress:  refer  to  established 
environmental  analysis  policies  and 
procedures:  and  set  forth  the 


requirements  for  the  legal  description  of 
properties  involved  in  an  exchange. 

Paragraph  (h)  of  this  section  requires  < 
the  Forest  Service  to  reserve  or  retain 
such  rights  or  interests  as  are  necessary 
to  protect  the  public  interest  on  the 
lands  or  interests  convej'ed  out  of 
Federal  ownership. 

Paragraph  (i)  of  this  section  of  the 
proposed  rule  addresses  hazardous 
substances.  First,  the  paragraph  requires 
each  party  to  notify  the  other  parties  of 
any  known  incidence  of  hazardous 
substances  on  the  involved  lands. 
Second,  the  Forest  Service  is  required  to 
take  necessary  measures  to  determine  if 
hazardous  substances  are  present  on  the 
Federal  and  non-Federal  lands. 
Additionally,  the  exchange  parties  are 
required  to  reach  agreement  regarding 
the  removal  or  other  remedial  actions 
concerning  such  substances  prior  to 
completing  the  exchange. 

With  respect  to  Federal  lands  to  be 
conveyed  where  hazardous  substances 
were  stored  for  one  year  or  more,  or 
known  to  have  been  released  or 
disposed  of  during  the  time  of  Federal 
ownership,  paragraph  (i)  of  this  section 
incorporates  the  requirements  of  the 
Comprehensive  Environmental 
Response,  (Compensation,  and  Liability 
Act  of  1980  (CERCLA)  at  42  U.S.C 
9620(h).  In  such  instances  the 
conveyance  document  shall  include  a 
covenant  warranting  that  all  necessary 
remedial  action  was  done  before 
conveyance  and  that  any  further 
remedial  action  found  necessary  after 
the  transfer  shall  be  completed  by  the 
United  States,  unless  the  non-Federal 
party  is  a  potentially  responsible  party 
with  respect  to  such  lands.  When 
Federal  lands  with  known  or  possible 
exposure  to  hazardous  substances  are  to 
be  conveyed  to  a  potentially  responsible 
non-Federal  party,  a  "hold  harmless" 
agreement  by  the  non-Federal  party  may 
be  appropriate.  The  occurrence  of 
hazardous  substances  on  the  involved 
non-Federal  lands  also  may  justify  a 
"hold  harmless"  agreement  executed  by 
the  non-Federal  party,  warranting 
indemnification  for  any  claims  against 
the  United  States  resulting  from  such 
hazardous  substances.  The  validity  of 
"hold  harmless"  and  indemnification 
agreements  is  recognized  in  section  107 
of  CERCLA  at  42  U.S.C.  9607(e).  Such 
agreements,  while  insuring  contribution 
from  the  warranting  or  indemnifying 
non-Federal  party  for  losses  or  clean-up 
costs,  do  not  release  any  party  from  any 
liability  for  the  occurrence  of  hazardous 
substances. 

Paragraph  (k)  of  this  section  of  the 
proposed  rule  would  update  existing 
regulations  to  incorporate  the 
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requirements  of  the  Exchange 
Facilitation  Act  that  the  Forest  Service 
submit  Weeks  Act  land  acquisitions 
valued  at  $150,000  or  more  to  Congress 
for  oversight  review  and  submit  Weeks 
Act  land  acquisitions  valued  at  $250,000 
or  more  to  the  Secretary  of  Agriculture 
for  approval  prior  to  submission  to 
Congress  for  oversight  review.  This 
paragraph  of  the  proposed  rule  would 
also  provide  exceptions  to  the 
requirements  for  approval  by  the 
Secretary  of  Agriculture  and  oversight 
by  Congress;  insignificant  changes  that 
occur  after  completion  of  oversight  or 
Secretarial  approval  would  be  exempt 
from  any  required  resubmission  for  such 
oversight  or  approval:  acquisitions, 
including  purchases  and  exchanges, 
which  are  specifically  required  by 
enacted  legislation,  generally  would  be 
exempt  from  Secretarial  approval.  In 
keeping  with  the  intent  of  the  Exchange 
Facilitation  Act,  these  exceptions  would 
expedite  the  processing  of  land 
acquisitions  by  eliminating  the  delays 
which  would  result  from  repeated 
oversight  and  approval,  when  minor 
changes  have  little  or  no  impact  on  the 
case  already  reviewed  and  approved. 
Similarly,  Secretarial  approval  of 
acquisitions  specifically  mandated  by 
statute  would  serve  no  purpose  except 
to  delay  the  processing  of  the  case.  The 
provisions  of  this  paragraph  relate  only 
to  Forest  Service  acquisitions  made 
pursuant  to  the  Weeks  Act  of  March  1, 
1911,  as  amended.  There  is  no 
comparable  provision  in  the  BLM 
proposed  rule. 

The  corresponding  section  of  the  BLM 
proposed  rule  (43  CFR  2200.0-6)  includes 
provisions  regarding  the  exchange  of 
revested  Oregon  and  California  Railroad 
Company  Grant  lands  or  reconveyed 
Coos  Bay  Wagon  Road  Grant  lands;  fee 
coal  exchanges;  a  statutory  requirement 
(section  210  of  FLPMA)  to  notify  the 
Governor  of  the  involved  State  60  days 
prior  to  conveyance  and  again  upon 
conveyance  of  Federal  lands  in  an 
exchange;  and  a  provision  for  treatment 
of  unsurveyed,  unpatented  school 
sections  on  public  domain  lands  as  non- 
Federal  lands  in  exchanges  with  the 
States.  Such  provisions  apply  only  to 
BLM  and  not  to  the  Forest  Service. 

Section  254.4 — Agreement  to  Initiate  an 
Exchange 

This  section  of  the  proposed  rule 
would  provide  procedures  for  either  the 
Forest  Service  or  an  individual, 
business,  governmental,  or  non-profit 
entity  to  propose  an  exchange.  If  a 
proposal  appears  to  be  feasible,  the 
authorized  officer  and  the  other  party 
involved  would  execute  an  "agreement 
to  initiate  an  exchange".  Feasibility  may 


be  based  on  a  combination  of  such 
factors  as  land  management  planning, 
existing  land  use  authorizations,  the 
presence  of  environmental  values, 
timeframes  and  costs  to  complete  the 
exchange,  and  the  market  value  of  the 
lands  involved.  Currently,  the  Forest 
Service  uses  the  similar  "statement  of 
intent"  as  an  optional  documentation  of 
the  initial  agreement  to  pursue  an 
exchange.  Paragraph  (c)  of  this  section 
of  the  proposed  rule  would  make  the 
agreement  to  initiate  mandatory  in 
every  exchange,  to  clearly  establish  the 
starting  point  for  the  appraisal 
timeframes  and  meet  other  objectives. 
At  a  minimum,  an  agreement  to  initiate 
would  include:  The  identity  of  the 
exchange  parties;  a  description  of  the 
properties  proposed  for  exchange;  a 
statement  certifying  United  Stales 
citizenship;  a  description  of  the 
appurtenant  rights  proposed  to  be 
exchanged;  any  known  authorized  or 
unauthorized  uses  and  encumbrances;  a 
schedule  to  complete  the  exchange; 
assignment  of  responsibilities  and 
related  costs;  any  provisions  concerning 
compensation  for  costs  assumed;  notice 
of  any  hazardous  substances  on  the 
involved  lands  and  commitments 
regarding  responsibility  for  removal; 
permission  to  enter  and  examine  the 
lands  of  each  party:  the  terms  of  any 
assembled  land  exchange  arrangement; 
a  statement  as  to  any  arrangements  for 
relocation  of  tenants  occupying  non- 
Federal  land;  a  notice  to  an  owner- 
occupant  of  the  voluntary  basis  for  the 
acquisition  of  the  non-Federal  land;  and 
the  procedure  for  transfer  of  title. 
Paragraph  (d)  of  this  section  would 
provide  that  unless  the  parties  agree 
otherwise,  an  appraisal  shall  be 
arranged  no  later  than  90  days  from  the 
date  an  agreement  to  initiate  is  signed. 
Paragraphs  (e),  (f).  and  (g)  of  this  section 
of  the  proposed  rule  would  make  clear 
that  an  agreement  to  initiate  may  be 
amended  by  consent  of  the  parties  or 
terminated  by  any  party  upon  written 
notice,  and  is  nonbinding  in  that  either 
party  may  withdraw  from  the  exchange 
at  any  time  prior  to  entering  into  a 
binding  exchange  agreement,  without 
incurring  any  liability  whatsoever  to  the 
other  party. 

Section  254.5 — Assembled  Land 
Exchanges 

Under  paragraph  (b)  of  this  section  of 
the  proposed  rule,  the  Federal  and  non- 
Federal  parties,  as  part  of  an  agreement 
to  initiate  an  exchange,  may  elect  to 
assemble  multiple,  individually-owned, 
non-Federal  parcels  into  single  land 
exchanges,  to  take  advantage  of  the 
economy  and  efficiency  of  processing 
large-acreage  exchange  packages.  The 


Forest  Service  has  successfully  used 
assembled  land  exchange  arrangements 
in  the  past.  The  General  Accounting 
Office  (GAO)  Report  RCED-87-9  of 
February  5, 1987,  recommended  that  if 
the  Forest  Service  is  going  to  continue 
using  assembled  land  exchanges,  the 
agency  should  develop  policies  to 
promote  and  control  its  use.  The  GAO 
Report  found  assembled  land  exchanges 
to  be  particularly  useful  and  cost 
effective  in  exchanging  small  tracts  of 
land  where  more  than  one  ownership  is 
involved.  In  response  to  the  GAO  Report 
recommendation,  a  provision  for 
assembled  land  exchanges  is 
incorporated  into  paragraph  (a)  of  this 
section  of  the  proposed  rule.  Paragraph 
(c)  of  this  section  requires  that 
assembled  land  exchanges  must  be 
agreed  upon  in  the  agreement  to  initiate. 

Except  for  the  provisions  of  paragraph 
(b)  of  §  254.9  of  this  proposed  rule,  which 
permits  the  separate  valuation  of  non- 
Federal  parcels  assembled  from  multiple 
ownerships  and  comparable  valuation 
treatment  of  involved  multiple  Federal 
parcels,  assembled  land  exchanges  are 
subject  to  the  same  requirements  and 
processes  as  any  other  Forest  Service 
land  exchange.  The  corresponding 
section  of  the  BLM  proposed  rule  (43 
CFR  2201.1-1)  differs  from  the  Forest 
Service  proposal  in  that  such  assembled 
lands  may  be  exchanged  through  a 
series  of  transactions  over  a  period  of 
time,  with  periodic  balancing  of  values. 

Section  254.6— Segregative  Effect 

Under  paragraph  (a)  of  this  section  of 
the  proposed  rule,  if  a  proposal  were 
made  to  exchange  Federal  lands,  such 
lands  which  were  reserved  from  the 
public  domain  for  national  forest 
purposes  may  be  segregated  from 
appropriation  under  the  public  land 
laws  and  the  mineral  laws  for  a  period 
not  to  exceed  5  years.  Pursuant  to  the 
Exchange  Facilitation  Act,  this  is  an 
extension  of  the  current  two-year 
segregation  authority  of  the  Secretary  of 
the  Interior.  As  used  in  this  proposed 
rulemaking,  the  public  land  laws  include 
those  non-mineral  laws  that  pertain  to 
the  disposal  of  Federal  lands.  The 
mineral  laws  include  the  mining  laws, 
mineral  leasing  laws  and  the 
Geothermal  Steam  Act.  but  do  not 
include  the  Materials  Act.  This 
provision  is  intended  to  eliminate, 
subject  to  valid  existing  rights,  the 
possibility  of  Federal  lands  being 
disposed  of  under  some  other  authority 
or  encumbered  by  mining  claims  or 
mineral  leases  during  the  time  such 
lands  are  involved  in  an  exchange 
proposal.  However,  because  many  land  ' 
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exchanges  take  several  years  to 
complete,  this  provision  would  not 
preclude  the  authorized  officer  from 
issuing  temporary  use  authorizations  to 
extract  small  quantities  of  sand  and 
gravel,  collect  firewood,  conduct 
recreational  activities  such  as  outfitting 
and  guiding,  or  for  any  other  temporary 
activity  that  would  have  minimal  impact 
on  the  physical  suitability  or  appraised 
value  of  the  Federal  lands  involved  in 
an  exchange. 

Section  254. 7— Assumption  of  Costs 

Although  in  past  exchanges  it  was 
common  practice  to  negotiate  the 
assignment  of  responsibilities,  the 
proposed  rule  would  specifically 
incorporate  a  provision,  as  set  forth 
under  the  Act.  that  some  responsibilities 
may  be  negotiated.  It  is  the  general 
practice  that  each  party  in  a  land 
exchange  pays  its  own  expenses,  but  the 
parties  may  elect  to  assume,  with  or 
without  compensation,  various  costs  or 
other  responsibilities  or  requirements 
associated  with  the  exchange.  Because 
the  requirements  and  costs  for 
completing  an  exchange  vary  with 
different  localities,  the  authorized 
officer  must  determine  which 
requirements  and  costs  are  ordinarily 
borne  by  each  party. 

Paragraph  (a)  of  this  section  of  the 
proposed  rule  would  allow  the  parties  to 
an  exchange  to  assume,  without 
compensation,  all  or  part  of  the  costs  or 
other  responsibilities  or  requirements, 
that  would  ordinarily  be  borne  by  the 
other  parties;  or  make  adjustments  to 
the  relative  values  involved  in  an 
exchange  transaction  in  order  to 
compensate  parties  for  assuming  costs 
or  other  responsibilities  or  requirements 
that  would  ordinarily  be  borne  by  the 
other  party.  Paragraph  (a)  also  lists 
some  items  considered  eligible  for  such 
compensation  as  specified  in  the  Act  as 
well  as  other  requirements  associated 
with  the  exchange  process  such  as 
timber  cruises,  title  curative  actions, 
hazardous  substance  surveys  and 
controls,  and  assemblage  of  non-Federal 
parcels  from  multiple  ownerships.  This 
listing  is  not  all-inclusive. 

Paragraph  (b)  of  this  section  of  the 
proposed  rule  specifies  that  the 
authorized  officer  may  agree  to  assume 
costs  ordinarily  borne  by  a  non-Federal 
party  without  compensation  or  to 
compensate  a  non-Federal  party  for 
assuming  Federal  costs  only  on  an 
exceptional  basis,  when  it  is  clearly  in 
the  public  interest  and  under  certain 
conditions.  The  intent  of  specifying 
these  conditions  is  to  avoid  routine 
Federal  assumption  of  non-Federal  costs 
without  compensation  and  routine 
adjustments  of  relative  values  to 


compensate  the  non-Federal  party  for 
assuming  Federal  costs.  The 
corresponding  section  of  the  BLM 
proposed  rule  (43  CFR  2201.1-3)  differs 
from  that  of  the  Forest  Service. 

Paragraph  (c)  of  this  section  of  the 
proposed  rule  would  require  that  the 
amount  of  all  adjustments  agreed  to  as 
compensation  for  costs  could  not  exceed 
25  percent  of  the  appraised  value  of  the 
lands  to  be  exchanged  out  of  Federal 
ownership.  This  limitation  is  consistent 
with  section  206(b)  of  the  Federal  Land 
Policy  and  Management  Act,  which 
establishes  a  25  percent  limitation  on 
the  payment  of  money  in  order  to 
equalize  the  values  of  the  lands  involved 
in  an  exchange. 

Section  254.8— Notice  of  Exchange 
Proposal 

After  an  agreement  to  initiate  is 
signed  by  the  parties,  paragraph  (a)  of 
this  section  of  the  proposed  rule  would 
require  the  authorized  officer  to  publish 
a  notice  of  the  exchange  proposal  in 
newspapers  of  general  circulation.  As  in 
the  existing  regulations,  this  notice 
would  serve  to  inform  the  public  of  an 
exchange  proposal,  provide  an 
opportunity  for  those  with  liens, 
encumbrances,  or  other  claims  to  come 
forward,  and  offer  a  period  of  time  for 
comments  from  those  who  wish  to 
furnish  information  or  express  their 
views  about  a  proposed  exchange. 

Notices  would  be  sent  to  authorized 
users  including  livestock  permittees, 
right-of-way  holders,  oil  and  gas  lessees, 
etc.  Paragraph  (b)  of  this  section  of  the 
proposed  rule  would  provide  that  the 
general  public  and  affected  users  would 
be  allowed  45  days  from  the  date  of  first 
publication  to  submit  their  comments  or 
to  notify  the  authorized  officer  of  any 
claims  to  the  lands.  The  timely 
submission  of  comments  ensures  that 
the  authorized  officer  has  the  benefit  of 
information  and  comments  provided  by 
the  public  in  evaluating  the  suitability  of 
the  exchange  through  an  environmental 
analysis  and  appropriate 
documentation. 

Paragraph  (c)  of  this  section  of  the 
proposed  rule  would  continue  a 
provision  of  the  existing  rule,  that  land 
descriptions  pubhshed  in  the  notice  of 
exchange  proposal  need  not  be 
republished  if  any  of  the  described  lands 
are  excluded  from  the  final  exchange 
transaction.  This  paragraph  would  also 
add  a  provision  not  in  the  existing  rules 
to  make  clear  that  minor  corrections  and 
insignificant  changes  would  not  require 
republishing  of  a  notice,  as  long  as  the 
general  concept  and  basis  of  the 
exchange  proposal  remains  the  same. 
These  provisions  will  avoid  unnecessary 
delays  in  the  processing  of  exchanges. 


Section  254.9 — Appraisals 

1.  Appraiser  Qualifications 

Paragraph  (a)  of  this  section  defines  a 
qualified  appraiser  and  requires  that  the 
individual  be  approved  by  an  authorized 
officer.  Exchanges  are  generally 
complex  and  sensitive  transactions, 
requiring  high  levels  of  coordination  and 
responsiveness  to  immediate  needs.  Due 
to  the  complexity  that  is  typical  of  most 
exchanges,  an  appraiser,  in  order  to  be 
qualified,  must  have  the  appropriate 
level  of  experience  and  skills  to  provide 
the  necessary  appraisals  and  support 
documentation  in  an  efficient  and  timely 
manner.  Qualified  appraisers  would  also 
be  required  to  meet  applicable  State 
certification  or  licensing  requirements 
that  are  consistent  with  the  provisions 
of  the  Financial  Institutions  Reform 
Recovery  and  Enforcement  Act  of  1989 
(HRREA)  (12  U.S.C.  3331),  title  XI— Real 
Estate  Appraisal  Reform  Amendments. 
This  law  requires  all  States  and 
Territories  to  enact  laws  assuring  that 
after  December  31. 1991.  all  appraisals 
prepared  in  connection  with  Federally 
related  transactions  will  be  done  by 
individuals  certified  or  licensed  in 
accordance  with  State  laws.  The 
Appraisal  Subcommittee  of  the  Federal 
Financial  Institutions  Examination 
Council  is  responsible  for  monitoring 
implementation  of  State  certification 
and  licensing  laws. 

Under  this  proposed  rule,  qualified 
appraisers  must  be  certified  or  licensed 
in  any  State  or  Territory  in  order  to  be 
eligible  for  agency  appraisal 
assignments  to  facilitate  land 
acquisitions.  This  requirement  will 
eliminate  a  double  standard  for  non- 
Federal  and  Federal  appraisers,  provide 
recognition  to  those  agency  appraisers 
who  meet  State  standards,  and  instill 
public  confidence  in  the  administration 
of  appraisal  standards  and  procedures 
applicable  to  land  exchanges. 

2.  Market  Value 

In  estimating  market  value,  an 
appraiser  prepares  an  analysis 
supporting  an  opinion  of  what  a 
property  would  likely  sell  for  under 
current  market  conditions.  Paragraph  (b) 
of  this  section  of  the  proposed  rule 
supplements  the  definition  of  market 
value  in  S  254.2  and  clarifies  market 
value  as  it  applies  to  exchanges 
involving  mineral  and  timber  interests, 
other  resource  values,  and  parcels 
involved  in  assembled  land  exchanges. 
An  appraiser's  determination  of  highest 
and  best  use  is  crucial  in  estimating 
market  value. 

Certain  individuals  and  organizations 
assemble  from  multiple  owmerships. 
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parcels  of  non-Federal  land  for 
exchange  at  the  request  of,  or  with  the 
cooperation  of,  the  Forest  Service.  It  is 
in  the  public  interest  to  utilize 
assembled  land  exchanges,  due  to  the 
efficiency  and  economy  of  combining  a 
number  of  small  exchanges  into  one 
large  exchange.  Previous  appraisal 
practices  penalized  such  assemblages 
by  treating  the  assembled  parcels  as  a 
single  ownership,  which  typically 
resulted  in  reduced  valuation  for  the 
properties.  The  proposed  rule  would 
provide  for  parciels  assembled  from 
multiple  ownerships  to  be  treated  as 
individual  tracts  in  the  appraisal.  This 
special  treatment  would  not  apply  when 
an  individual  owning  multiple  parcels 
proposes  to  exchange  those  parcels  in  a 
single  exchange.  When  non-Federal 
parcels  are  considered  as  individual 
parcels  in  an  assembled  land  exchange, 
the  same  individual-tract  treatment 
would  be  used  in  the  appraisal  of  any 
multiple-parcel  Federal  lands  involved 
in  the  exchange. 

3.  Appraisal  Report  Standards 

Paragraph  (c)  of  this  section  of  the 
proposed  rule  sets  forth  standards  for 
appraisal  reports.  These  standards  are 
consistent  with  recognized  industry  and 
government  appraisal  standards.  In 
developing  the. proposed  content 
requirements  for  appraisal  reports,  the 
Forest  Service  utilized  portions  of 
several  sources,  including:  The  "Uniform 
Appraisal  Standards  for  Land 
Acquisitions"  (1987),  published  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation;  the  "Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions"  (1973),  prepared  by  the 
Interagency  Land  Acquisition 
Conference  for  the  Department  of 
Justice;  and  the  Government-wide 
appraisal  standards  contained  in  49  CFR 
part  24,  published  by  the  Department  of 
Transportation,  implementing  appraisal 
provisions  of  the  Uniform  Relocation 
and  Real  Property  Acquisition  Policies 
Act  of  1970,  as  amended.  Both  Forest 
Service  staff  appraisers  and  appraisers 
contracted  by  the  agency  or  non-Federal 
party  v/ould  have  to  comply  with  these 
standards. 

4.  Appraisal  Review 

Paragraph  (d)  of  this  section 
establishes  standards  for  reporting  the 
results  of  an  independent  and  impartial 
appraisal  review.  These  standards  are 
consistent  with  those  issued  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation.  The  Forest 
Service  is  responsible  for  assuring  that 
the  appraisal  report  reasonably 
estimates  market  value.  Consequently, 
except  for  statements  of  value  prepared 


by  agency  appraisers,  all  appraisals 
shall  be  reviewed  by  a  qualified  review 
appraiser  to  determine  if  the  report  is 
technically  adequate  and  meets  agency 
standards.  The  review  appraiser  must 
have  qualifications  at  least  equal  to 
those  for  qualified  appraisers  contained 
in  paragraph  (a)  of  this  section. 

Section  254.10— Bargaining;  Arbitration. 

A  major  new  provision  of  the  Act 
authorizes  bargaining  and  arbitration  as 
methods  to  resolve  a  disagreement 
concerning  the  appraised  values  of  the 
lands  involved  in  an  exchange. 

As  provided  in  the  Act,  paragraph  (a) 
of  this  section  establishes  that  within 
180  days  after  appraisals  are  submitted 
to  an  authorized  officer  for  review  and 
approval,  the  parties  may  either  accept 
the  findings  of  the  initial  appraisals)  or, 
if  they  cannot  agree  to  accept  such 
findings,  may  bargain  or  employ  some 
other  process  to  resolve  the 
disagreement  over  value.  Bargaining  or 
any  other  process  shall  be  based  on  an 
objective  analysis  of  the  valuation  in  the 
appraisal  report(s)  and  shall  be  a  means 
of  reconciling  differences  in  such 
reports,  and  may  involve  another 
appraiser  review,  additional  appraisals, 
third  party  facilitation,  or  other 
commonly  recognized  practices  for 
resolving  value  disputes.  Any  agreement 
based  on  bargaining  shall  be 
documented  by  the  authorized  officer. 

The  Act  and  this  proposed  rule  further 
provide  that  if  the  parties  cannot  agree 
on  values  within  the  180-day  period  and 
desire  to  continue  processing  an 
exchange,  the  appraisal(s)  will  be 
submitted  to  an  arbitrator  unless  the 
parties  have  employed  bargaining  or 
some  other  method  to  determine  values. 
Arbitration  would  be  conducted  in 
accordance  with  rules  estabhshed  by 
the  American  Arbitration  Association. 
An  arbitrator  would  be  appointed  by  the 
Secretary  of  Agriculture  from  a  list 
provided  by  the  Association.  Within  30 
days  after  completion  of  arbitration,  the 
parties  must  decide  whether  to  proceed 
with  the  exchange,  modify  the  exchange 
to  reflect  the  findings  of  arbitration,  or 
withdraw  from  the  exchange.  A  decision 
to  withdraw  from  an  exchange  may  be 
made  by  either  party.  The  Act  and  this 
proposed  rule  provide  that  values 
established  by  arbitration  will  be 
binding  for  a  period  not  to  exceed  2 
years  from  the  date  of  the  arbitrator's 
decision.    . 

Paragraph  (b)  of  this  section  of  the 
proposed  rule  would  limit  arbitration  to 
resolution  of  the  disputed  value 
estimate(3)  of  the  contested  appraisal(s), 
and  would  prohibit  an  arbitrator's 
recommendations  which  would  affect 
any  other  aspects  of  the  exchange 


proposal  or  affect  management 
decisions  regarding  Federal  lands. 

As  provided  in  the  Act,  the  parties 
may  agree  to  modify  or  suspend  the 
deadlines  associated  with  this  section  of 
the  proposed  rule.  The  need  for  such 
agreement  could  result  from  scheduling 
problems,  processing  obstacles,  special 
requirements  which  may  be  unique  to 
any  particular  exchange  proposal,  or 
other  situations  causing  delays. 

Section  254.11— Exchanges  at 
Approximately  Equal  Value 

In  accordance  with  the  Act  and  in  the 
interest  of  expediting  relatively  small 
exchanges  and  reducing  the 
administrative  costs,  paragraph  (a)  of 
this  section  of  the  proposed  rule  would 
permit  the  authorized  officer,  without 
the  use  of  full  narrative  appraisals,  to 
process  exchanges  in  which  the  Federal 
and  non-Federal  lands  are  substantially 
similar,  there  are  no  significant  elements 
of  value  requiring  complex  analysis,  and 
the  value  of  the  Federal  lands  to  be 
conveyed  is  not  more  than  $150,000,  as 
based  upon  a  statement  of  value 
prepared  by  a  qualified  appraiser  and 
approved  by  an  authorized  officer. 

As  defined  in  \  254.2  of  the  proposed 
rule,  a  statement  of  value  is  a  simplified 
valuation  report  which  documents  the 
estimate  of  value  and  contains,  at  a 
minimum,  the  conclusions  reached  in  an 
appraiser's  investigation  and  analysis. 
Statements  of  value  are  commonly  used 
in  small,  simple,  low-value  exchanges. 
For  most  exchanges  at  approximately 
equal  value,  a  statement  of  value  would 
only  be  prepared  for  the  Federal  lands 
under  consideration.  In  accordance  with 
paragraph  (b)  of  this  section,  if  a 
statement  of  value  concludes  that  the 
Federal  lands  are  valued  at  less  than 
$150,000,  the  authorized  officer  would 
inspect  the  Federal  and  non-Federal 
lands  and  prepare  a  written 
determination  as  to  whether  the 
properties  are  substantially  similar  in 
terms  of  location,  acreage,  use,  and 
physical  attributes  and  therefore 
approximately  equal  in  value.  This 
documentation  would  provide  a 
reasonable  record  of  assurance  that  use 
of  the  authorization  of  this  section  is  in 
the  public  interest. 

Section  254.12— Value  Equalization: 
Cash  Equalization  Waiver 

This  section  of  the  proposed  rule 
would  provide  various  methods  for 
equalizing  the  appraised  values  of 
Federal  and  non-Federal  lands  in  order 
to  complete  the  exchange  transaction.  A 
continuation  of  the  methods  in  the 
current  regulations,  paragraph  (a)  of  this 
section  would  allow  equalization 
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through  adding  or  excluding  Federal  or 
non-Federal  lands  or  making  a  cash 
equalization  payment.  Any  combination 
of  these  methods  may  be  used,  except 
that  a  cash  equalization  payment  and/or 
compensation  for  various  costs  assumed 
cannot  exceed  25  percent  of  the 
appraised  value  of  the  Federal  lands  to 
be  conveyed,  as  provided  in  paragraph 
(b)  of  this  section.  This  limitation  is 
consistent  with  section  206(b)  of  FLPMA 
which  established  a  25  percent 
limitation  on  the  payment  of  money  in 
order  to  equalize  the  values  of  lands 
involved  in  an  exchange. 

Pursuant  to  the  Act.  paragraph  (c)  of 
this  section  would  include  a  new 
provision  that  upon  agreement  by  both 
parties,  a  cash  equalization  payment  by 
the  United  States  may  be  waived  if  the 
amount  does  not  exceed  3  percent  of  the 
value  of  the  Federal  lands  to  be 
exchanged  or  $15,000,  whichever  i&less. 
This  authority  could  be  exercised  after 
the  authorized  officer  certifies  in  writing 
that  the  waiver  will  expedite  the 
exchange  and  serve  the  public  interest. 
However,  the  proposed  rule  further 
clarifies  provisions  of  the  Act,  by 
establishing  that  the  waiver  could  not  be 
applied  to  exchanges  where  the  value 
differential  is  in  excess  of  $15,000.  This 
requirement  would  restrict  use  of  the 
waiver  to  relatively  small  differences  in 
value  and  preclude  any  use  of  the 
authority  to  reduce  larger  cash 
equalization  payments.  This  waiver 
authority  will  expedite  those  exchanges 
where  the  non-Federal  party  wishes  to 
waive  receipt  of  payment  for  a  small 
excess  value  of  the  involved  non- 
Federal  lands. 

Cash  equalization  payments  due  the 
United  Slates  in  Forest  Service 
exchanges  may  not  be  waived,  because 
the  Secretary  of  Agriculture  is 
prohibited  by  the  Act  from  waiving  a 
payment  of  cash  due  the  United  States. 
It  should  be  noted  that  the  BLM 
proposed  rule  differs  from  the  Forest 
Service  proposal  in  this  respect,  because 
the  Secretary  of  the  Interior  is 
authorized  to  waive  a  cash  equalization 
payment  to  the  United  States. 

Section  254.13— Approval  of  Exchange: 
Notice  of  Decision 

Paragraph  (a)  of  this  section  of  the 
proposed  rule  would  require  the 
authorized  officer  to  notify  the  public  of 
a  decision  to  approve  an  exchange 
proposal.  Notice  of  this  decision  would 
be  published  in  newspapers  of  general 
circulation  and  copies  of  the  notice  will 
be  distributed  to  affected  State  and  local 
governmental  entities,  the  non-Federal 
exchange  parties,  authorized  users  of 
involved  Federal  lands,  the 
Congressional  delegation,  and  any 


individuals  who  had  previously 
requested  notification  or  filed  written 
objections  to  the  exchange  proposal. 
The  notice  would  contain  the  date  and 
description  of  the  decision,  name  and 
title  of  the  deciding  official,  directions  to 
obtain  a  copy  of  the  decision,  and  the 
date  on  which  the  appeal  period  would 
begin.  Paragraph  (b)  of  this  section 
would  require  that  an  appropriate  notice 
containing  the  same  information  be 
distributed  if  a  decision  is  made  by  the 
authorized  officer  to  disapprove  an 
exchange.  Paragraph  (c)  of  this  section 
would  provide  that  in  accordance  with 
36  CFR  part  217.  the  public  and  affected 
parties  would  be  allowed  45  days  afier 
issuance  of  a  notice  of  decision  in  which 
to  appeal  the  authori2ed  officer's 
decision  to  approve  or  disapprove  an 
exchange  proposal. 

Section  254.14 — Exchange  Agreement 

Under  the  current  rule,  the  parties 
may  enter  into  an  exchange  agreement 
(not  to  be  confused  with  an  agreement 
to  initiate)  once  a  decision  has  been 
made  by  the  authorized  officer  to 
approve  an  exchange  proposal. 
Paragraph  (a)  of  this  section  of  the 
proposed  rule  would  continue  the 
optional  use  of  exchange  agreements 
unless  hazardous  substances  are  located 
on  the  involved  non-Federal  lands;  in 
which  case,  the  use  of  exchange 
agreements  would  be  mandatory.  The 
exchange  agreement  would  be  legally 
binding  on  all  parties,  subject  to  the 
terms  and  conditions  of  the  agreement 
and  §  254.14(b)  of  the  proposed  rule. 
Paragraph  (c)  of  this  section  specifies 
that  the  parties  would  be  liable  for 
failure  to  comply  with  the  terms  of  an 
exchange  agreement.  Paragraph  (d)  of 
this  section  would  emphasize  the  lack  of 
any  binding  obligations  by  any  party,  in 
the  absence  of  an  exchange  agreement. 

Section  254.15— Title  standards  (Title 
Evidence,  Conveyance,  and 
Encumbrances) 

Paragraph  (a)  of  this  section  of  the 
proposed  rule  would  modify  the  current 
rule  to  provide  that  unless  otherwise 
provided  by  the  USDA  Office  of  the 
General  Counsel,  evidence  of  title  in 
land  or  interests  being  conveyed  to  the 
United  States  and  the  conveyance 
documents  must  be  in  conformance  with 
the  Department  of  Justice  "Standards  for 
the  Preparation  of  Title  Evidence  in 
Land  Acquisition  by  the  United  States". 
Under  Federal  law,  the  United  States  is 
not  required  to  furnish  title  evidence  for 
the  Federal  lands  being  exchanged.  All 
conveyances  from  the  United  States  are 
executed  by  means  of  a  patent  or  deed 
pursuant  to  paragraph  (b)  of  this  section 
of  the  proposed  rule. 


Paragraph  (c)  of  this  section  of  the 
proposed  rule  would  require  that  all 
encumbrances  pertaining  to  non-Federal 
lands  including  taxes,  liens,  mortgages, 
etc.  must  be  eliminated,  released,  or 
waived  in  accordance  with  the 
requirements  of  the  USDA  Office  of  the 
General  Counsel  or  the  Department  of 
Justice,  as  appropriate.  Additionally,  the 
United  States  cannot  accept  lands 
encumbered  by  reserved  or  outstanding 
interests  that  would  interfere  with  the 
management  of  Federal  lands.  All 
reserved  interests  found  to  be 
acceptable  will  be  subject  to  the 
appropriate  rules  and  regulations  of  the 
Secretary  of  Agriculture  or  other  agreed 
upon  covenants  in  the  conveyance 
documents.  These  requirements  are  a 
continuation  of  those  in  the  current  rule 
and  are  necessary  to  ensure  that  such 
Conveyances  and  reservations  do  not 
interfere  with  the  use  and  management 
of  the  lands  and  interests  for  national 
forest  purposes. 

Paragraph  (c)  of  this  section  would 
also  provide  that  the  non-Federal  party 
may  remove  any  personal  property  that 
is  not  part  of  the  exchange  proposal. 
This  may  be  done  prior  to  acceptance  of 
title  by  the  United  States  or  within  a 
period  of  time  thereafter  as  agreed  upon 
by  the  parties.  If  the  personal  property  is 
not  removed  within  the  specified 
timeframe,  it  will  become  vested  in  the 
United  States.  This  would  clarify  the 
provision  of  the  current  rule,  that  the 
non-Federal  land  be  free  of 
encumbrances  at  the  time  of 
conveyance,  and  provide  a  reasonable 
and  orderly  process  for  removal  or 
abandonment  of  personal  property  not 
made  part  of  the  exchange. 

In  addition,  paragraph  (c)  of  this 
section  would  provide  that  tenants 
occupying  non-Federal  lands  involved  in 
a  land  exchange  may  be  eligible  for 
advisory  assistance  and  relocation 
payments.  This  may  include 
compensation  for  moving  expenses  and 
costs  associated  with  buying  a 
comparable  replacement  dwelling.  This 
provision  is  consistent  with  the 
regulations  set  forth  in  49  CFR  24.2, 
which  implement  the  relocation 
provisions  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended.  Relocation  benefits  are  not 
applicable  to  owner-occupants  in 
voluntary  exchanges,  provided  the 
owner-occupants  are  notified  in  writing 
of  the  voluntary  basis  for  the  exchange. 
Arrangements  for  relocating  tenants  and 
the  notification  of  owner-occupants 
regarding  the  voluntary  basis  for  the 
exchange  shall  be  made  part  of  the 
agreement  to  initiate  an  exchange. 
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With  regard  to  authorized  uses  on 
Federal  lands  to  be  conveyed  in  an 
exchange,  under  paragraph  (c)  of  this 
section,  the  authorized  ofHcer  is  to 
notify  all  third-party  use  holders  early  in 
the  exchange  process.  This  notice  gives 
right-of-way  grant  holders,  livestock 
permittees,  oil  and  gas  lessees,  and 
other  authorized  users  on  Federal  lands 
the  opportunity  to  comment  on  the 
exchange  proposal  and  to  participate  in 
the  process.  If  Federal  lands  proposed 
for  exchange  are  occupied  under  grant, 
permit,  easement,  or  lease,  the  Forest 
Service  prefers  to  encourage  the  third- 
party  use  holder  and  the  non-Federal 
exchange  party  to  reach  an  independent 
agreement  accommodating  the 
authorized  use  before  a  decision  is  made 
to  approve  the  exchange.  The  Forest 
Service  authorized  use  is  then 
terminated  upon  conveyance  and  the 
continued  use  after  conveyance  is 
authorized  under  the  terms  and 
conditions  agreed  upon  by  the  use 
holder  and  the  non-Federal  exchange 
party.  If  an  agreement  cannot  be 
reached,  the  authorized  officer  may 
consider  other  alternatives,  including 
but  not  limited  to  retention  of  the 
Federal  lands  occupied  by  the 
authorized  use  or,  in  some  cases, 
termination  of  the  use.  Although  the 
current  rules  are  silent  regarding 
authorized  uses,  paragraph  (c)  of  this 
section  of  the  proposed  rule  would 
clarify  the  long-standing  Forest  Service 
policy  to  provide  reasonable 
consideration  of  the  authorized  users' 
privileges  under  the  terms  of  the 
authorization.  The  addition  of  these 
provisions  to  the  proposed  rule  signifies 
the  importance  of  this  consideration. 

Section  254.16— Case  Closing  (Title 
Approval.  Transfer,  and  Acceptance) 

Current  rules  do  not  address  the  issue 
of  simultaneous  transfer  of  lands 
involved  in  exchanges.  However,  the 
Act  requires  that  the  proposed  rule 
allow  the  Federal  and  non-Federal  lands 
to  be  transferred  simultaneously. 
Paragraph  (a)  of  this  section  would 
provide  for  simultaneous  transfer  and 
the  condition  necessary  to  make  such 
transfers  possible.  Although  the 
regulation  does  not  specify  the  method 
to  effect  a  simultaneous  transfer,  it  may 
be  done  through  an  escrow  agreement. 
The  parties  may  agree  to  waiVe  the 
requirement  for  simultaneous  transfer. 

Paragraph  (b)  of  this  section  would 
provide  that,  unless  otherwise  specified, 
title  to  the  non-Federal  lands  will  be 
accepted  by  the  United  States  after  the 
USDA  Office  of  the  General  Counsel 
issues  a  final  title  opinion  approving  the 
title.  Upon  acceptance  of  title,  the  non- 
Federa'  land<i  acquired  by  the  United 


States  automatically  will  be  segregated 
from  appropriation  under  the  public  land 
laws  and  mineral  laws  for  a  period  of  90 
days  and  thereafter  automatically 
opened  to  operation  of  such  laws. 

Summary 

These  proposed  regulations  are 
intended  to  facilitate  and  expedite 
Forest  Service  land  exchanges  by:  (a) 
Clarifying  their  scope  and  application 
and  the  exceptions  to  their  application; 
(b)  defining  terms  used  in  exchanges;  (c) 
stating  the  general  requirements  of  land 
exchanges;  (d)  delineating  procedures 
for  initiating  exchanges;  (e)  endorsing 
assembled  land  exchanges  under  certain 
circumstances:  (f)  explaining  the  terms 
under  which  lands  may  be  segregated 
from  appropriation;  (g)  establishing  the 
responsibility  for  duties  and  costs 
associated  with  land  exchanges  and  the 
conditions  under  which  one  party  may 
assume  costs,  responsibilities,  and 
requirements  of  the  other  party;  (h) 
stating  the  minimum  requirements  for 
providing  public  notice  of  an  exchange; 
(i)  providing  rules  pertaining  to  land 
appraisals  which  reflect  nationally 
recognized  appraisal  standards;  (j) 
prescribing  procedures  and  guidelines 
for  resolution  of  appraisal  disputes;  (k) 
describing  conditions  and  limitations  for 
approximately  equal  value  exchanges; 
(1)  providing  for  cash  equalization 
payments  and  waiver,  and  defining  the 
limits  of  each;  (m)  establishing  the  ndes 
under  which  an  exchange  may  be 
approved  and  appealed;  (n]  outlining  the 
requirements  for  a  binding  exchange 
agreement;  and  (o)  referencing  the 
standards  and  requirements  for  the 
conveyance  documents,  and  tide 
evidence  and  approval.  The  public  is 
invited  to  submit  written  comments 
concerning  the  provisions  of  this 
proposed  rule. 

The  principal  authors  of  this  proposed 
rule  are  )ames  Dear,  Paul  Tittman,  and 
Phil  Bayles  of  the  Forest  Service 
Washington  Office  Lands  Staff,  with 
assistance  from  Kathy  Dolge 
(Washington  Office  Lands  Staff),  John 
Criswell  (Idaho  Panhandle  National 
Forests,  Idaho),  John  Varro  (Huron- 
Manistee  National  Forests,  Michigan), 
and  Ron  Cecchi  (Shasta-Trinity  National 
Forests,  California).  This  proposed  rule 
was  prepared  in  cooperation  with  Roger 
Taylor,  Dave  Cavanaugh,  and  Mike  Pool 
of  the  BLM  Washington  Office. 

Regulatory  Impact 

The  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291  on  Federal  Regulations.  It 
has  been  determined  that  this  is  not  a 
major  rule.  The  rule  contains  minimum 
procedures  necessary  to  implement  the 


Exchange  FaciUtation  Act.  The  rule 
would  not  have  an  effect  of  $100  million 
or  more  on  the  economy;  would  not 
substantially  increase  prices  or  costs  for 
consumers,  industry,  or  State  or  local 
governments;  nor  would  it  adversely 
affect  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  in  foreign 
markets. 

The  proposed  rule  has  been 
considered  in  light  of  Executive  Order 
12630  concerning  possible  impacts  on 
private  property  rights.  Executive  Order 
12630  exempts  from  takings  implications 
assessments  activities  which  are 
consensual  in  nature  between  the 
United  States  and  non-Federal  parties. 
Exchanges  are  consensual  and, 
therefore,  do  not  raise  takings  issues. 
Accordingly,  no  further  consideration  of 
takings  implications  was  deemed 
necessary  in  this  proposed  rule. 

Moreover,  this  proposed  rule  has  been 
considered  regarding  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.],  and 
it  has  been  determined  that  this  action 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Impact 

Based  on  experience,  this  proposed 
rule  would  not  have  a  significant  effect 
on  the  human  environment,  individually 
or  cumulatively.  Therefore,  it  is 
categorically  excluded  for 
documentation  in  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  (40  CFR  1508.4). 

Controlling  Paperwork  Burdens  on  the 
Public 

The  content  of  an  agreement  to 
initiate  an  exchange  and  the  content  of 
an  exchange  agreement  as  would  be 
required  by  §§  254.4  and  254.14  of  this 
proposed  rule  represent  new 
information  requirements  as  defined  in  5 
CFR  part  1320,  Controlling  Paperwork 
Burdens  on  the  Public.  The  agency 
estimates  that  each  non-Federal  party  to 
a  land  exchange  proposal  will  spend  an 
average  of  4  hours  preparing  and 
submitting  the  information  required  in 
an  agreement  to  initiate  an  exchange 
and  an  exchange  agreement. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507 
and  implementing  regulations  at  5  CFR 
part  1320,  the  Forest  Service  requested, 
in  conjunction  with  the  publication  of 
the  first  proposed  rule,  and,  on  August  3, 
1989,  received  approval  from  the  Office 
of  Management  and  Budget  (OMB)  for 
the  information  to  be  addressed  in  an 
agreement  to  initiate  or  an  exchange 
agreement.  The  information  collection 
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was  assigned  OMB  Control  No.  0596- 
0105  and  was  approved  for  use  through 
June  30. 1992.  Because  the  information 
requirements  in  this  proposed  rule  are 

dentical  to  those  in  the  previous 
proposed  rule,  additional  OMB  review  is 
not  necessary.  However,  reviewers  who 
wish  to  comment  on  this  information 
requirement  should  submit  their  views 
to  the  Chief  of  the  Forest  Service  at  the 

ddress  listed  earlier  in  this  document 
as  well  as  to  the:  Forest  Service  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

List  of  Subjects  in  36  CFR  Part  254 

Land  exchanges.  National  forests. 

Therefore,  for  reasons  set  forth  above, 
it  is  proposed  to  revise  part  254,  subpart 
A  of  title  36  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  254— LANDOVyrNERSHIP 
ADJUSTMENTS 

Subpart  A— L^nd  Excttanges 

Sec. 

254.1  Scope  and  applicability. 

254.2  Definitions. 

254.3  Requirements. 

254.4  Agreement  to  initiate  an  exchange. 

254.5  Assembled  land  exchanges. 

254.6  Segregative  effect. 

254.7  Assumption  of  costs. 

254.8  Notice  of  exchange  proposal. 

254.9  Appraisals. 

254.10  Bargaining;  arbitration. 

254.11  Exchanges  at  approximately  equal 
value. 

254.12  Valae  equalization;  cash  equalization 
waiver. 

254.13  Approval  of  exchanges;  notice  of 
decision. 

254.14  Exchange  agreement. 

254.15  Title  standards. 

254.16  Case  closing. 

Subpart  A— Land  Exctuinges 

Authority:  7  U.S.C.  428a(a)  and  1011;  16 
U.S.C.  484a.  485.  486.  516.  551.  and  555a:  43 
U.S.C.  1701. 1715. 1716.  and  1723;  and  other 
applicable  laws. 

§  254.1    Scope  and  applicability. 

(a)  These  rules  set  forth  the 
procedures  for  conducting  exchanges  of 
National  Forest  System  lands.  The 
procedures  in  these  rules  are 
supplemented  by  instructions  issued  to 
Forest  Service  officers  in  Chapter  5400 
of  the  Forest  Service  Manual  and  Forest 
Service  Handbooks  5409.12  and  5409.13. 

(b)  These  rules  apply  to  all  National 
Forest  System  exchanges  of  land  or 
interests  in  land,  including  but  not 
limited  to  minerals  and  timber,  except 
those  exchanges  made  under  the 
authority  of  the  Small  Tracts  Act  of 
January  12. 1983  (16  U.S.C.  521c-521i). 
and  as  otherwise  noted.  These  rules  also 


apply  to  other  methods  of  acquisition, 
where  indicated. 

(c)  The  application  of  these  rules  to 
exchanges  made  under  the  authority  of 
the  Alaska  Native  Claims  Settlement 
Act,  as  amended  (43  U.S.C.  1621)  or  the 
Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3192),  shall 
be  linfited  to  those  provisions  which  do 
not  conflict  with  the  provisions  of  these 
Acts. 

(d)  Unless  the  parties  to  an  exchange 
otherwise  agree,  land  exchanges  for 
which  an  agreement  to  initiate  an 
exchange  was  entered  into  prior  to 
[Insert  effective  date  of  final  rule],  may 
proceed  in  accordance  with  the  rules 
and  regulations  in  effect  at  the  time  the 
agreement  was  signed. 

(e)  Where  lands  are  acquired  by 
exchange  under  the  authority  of  the 
Weeks  Act  of  March  1, 1911,  as 
amended  (16  U.S.C.  516),  contiguous  to 
existing  national  forest  boundaries  and 
totaling  no  more  than  3,000  acres  in  each 
transaction,  the  boundary  of  the 
national  forest  shall  automatically  be 
extended  pursuant  to  the  Weeks  Act  to 
encompass  the  acquired  lands. 

(f)  Exchanges  under  the  Weeks  Act  of 
March  1, 1911,  or  the  General  Exchange 
Act  of  March  20, 1922.  may  Involve  land- 
for-timber  (non-Federal  land  exchanged 
for  the  rights  to  Federal  timber),  or 
timber-for-land  (the  exchange  of  the 
rights  to  non-Federal  timber  for  Federal 
land),  or  tripartite  land-for-timber  (non- 
Federal  land  exchanged  for  the  rights  to 
Federal  timber  cut  by  a  third  party  in 
behalf  of  the  exchange  parties). 

(g)  Land  exchanges  involving  National 
Forest  System  lands  are  governed  by  the 
exchange  statute  appropriate  to  the 
status  (conditions  of  ownership)  of  such 
lands  and  the  purpose  for  which  an 
exchange  is  to  be  made.  The  status  of 
National  Forest  System  land  is 
determined  by  the  method  by  which  the 
land  became  part  of  the  National  Forest 
System.  Unless  otherwise  provided  by 
law,  lands  acquired  by  the  United  States 
in  exchanges  generally  assume  the  same 
status  as  the  Federal  lands  conveyed. 

(h)  The  provisions  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701),  as  amended,  are 
supplemental  to  all  other  applicable 
exchange  laws,  except  the  Sisk  Act  of 
December  4, 1967  (16  U.S.C.  484a). 

§254.2    Daflnltlons. 

For  the  purposes  of  this  subpart,  the 
following  terms  shall  have  the  meanings 
set  forth  in  this  section. 

Acquisition  means  the  procuring  of 
lands  or  interests  in  lands  by  the 
Secretary,  acting  on  behalf  of  the  United 
States,  by  exchange,  purchase,  donation, 
or  eminent  domain. 


Adjustment  to  relative  values  means 
compensation  for  exchange-related 
costs,  or  other  responsibilities  or 
requirements  assumed  by  one  party, 
which  ordinarily  would  be  borne  by  the 
other  party.  These  adjustments  do  not 
alter  the  agreed  upon  value  of  the  lands 
involved  in  an  exchange. 

Agreement  to  initiate  means  a  written, 
nonbinding  statement  of  present  intent 
to  initiate  and  pursue  an  exchange, 
which  is  signed  by  the  parties  and  which 
may  be  amended  by  consent  of  the 
parties  or  terminated  at  any  time  upon 
written  notice  by  any  party. 

Appraisal  or  appraisal  report  means  a 
written  statement  independently  and 
impartially  prepared  by  a  qualified 
appraiser  setting  forth  an  opinion  as  to 
the  market  value  of  the  lands  or 
interests  in  lands  as  of  a  specific  date(s), 
supported  by  the  presentation  and 
analysis  of  relevant  market  information. 

Approximately  equal  value  means  the 
lands  involved  in  an  exchange  have 
readily  apparent  and  substantially 
similar  elements  of  value,  such  as 
location,  size,  use,  physical 
characteristics,  and  other  amenities. 

"Arbitration"  is  a  process  to  resolve  a 
disagreement  among  the  parties  as  to 
appraised  value,  performed  by  an 
arbitrator  appointed  by  the  Secretary 
from  a  list  recommended  by  the 
American  Arbitration  Association. 

Assembled  land  exchange  means  an 
exchange  of  Federal  land  for  a  package 
of  multiple  ownership  parcels  of  non- 
Federal  land  consolidated  for  purposes 
of  one  land  exchange  transaction. 

Authorized  officer  means  a  Forest 
Service  line  or  staff  officer  who  has 
been  delegated  the  authority  and 
responsibility  to  make  decisions  and 
perform  the  duties  described  in  this 
subpart. 

Bargaining  is  a  process  other  than 
arbitration,  by  which  parties  attempt  to 
resolve  a  dispute  concerning  the 
appraised  value  of  the  lands  involved  in 
an  exchange. 

Federal  lands  means  any  lands  or 
interests  in  lands,  such  as  mineral  and 
timber  interests,  that  are  owned  by  the 
United  States  and  administered  by  the 
Secretary  of  Agriculture  through  the 
Chief  of  the  Forest  Service,  without 
regard  to  how  the  United  States 
acquired  ownership. 

Hazardous  substances  are  those 
substances  designated  under 
Environmental  Protection  Agency 
regulations  at  40  CFR  part  302. 

Highest  and  best  use  means  an 
appraiser's  supported  opinion  of  the 
most  probable  and  legal  use  of  a 
property,  based  on  market  evidence,  as 
of  the  date  of  valuation. 
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Lands  means  any  land  and/or 
interests  in  land. 

Market  value  means  the  most 
probable  price  in  cash,  or  terms 
equivalent  to  cash,  which  lands  or 
interest  in  lands  should  bring  in  a 
competitive  and  open  market  under  all 
conditions  requisite  to  a  fair  sale,  where 
the  buyer  and  seller  each  acts  prudently 
and  knowledgeably,  and  the  price  is  not 
affected  by  undue  influence. 

Mineral  laws  means  the  mining  laws, 
the  mineral  leasing  laws,  and  the 
Geothermal  Steam  Act  of  1970  (30  U.S.C 
1001  et  seq.),  but  not  the  Materials  Act 
of  1947  (30  U.S.C.  601  et  seq.). 

Outstanding  interests  are  rights  or 
interests  in  property  held  by  an  entity 
other  than  a  party  to  an  exchange. 

Party  means  the  United  States  or  any 
person.  State,  or  local  government  who 
enters  into  an  agreement  to  initiate  an 
exchange. 

Person  means  any  individual, 
corporation,  or  other  legal  entity  legally 
capable  to  hold  title  to  and  convey  land. 
An  individual  must  be  a  citizen  of  the 
United  States  and  a  corporation  must  be 
subject  to  the  laws  of  the  United  States 
or  of  the  State  where  the  land  is  located 
or  the  corporation  is  incorporated. 

Public  land  laws  means  that  body  of 
non-mineral  land  laws  dealing  with  the 
disposal  of  National  Forest  System 
lands  administered  by  the  Secretary  of 
Agriculture. 

Reserved  interest  means  an  interest  in 
real  property  retained  by  a  party  from  a 
conveyance  of  the  title  to  that  property. 

Secretary  means  the  Secretary  of 
Agriculture  or  the  individual  to  whom 
responsibility  has  been  delegated. 

Segregation  means  the  removal  for  a 
limited  period,  subject  to  valid  existing 
rights,  of  a  specified  area  of  the  Federal 
lands  from  appropriation  under  the 
public  land  laws  and  mineral  laws, 
pursuant  to  the  authority  of  the 
Secretary  of  the  Interior  to  allow  for  the 
orderly  administration  of  the  Federal 
lands. 

Statement  of  value  means  a  written 
report  prepared  by  a  qualified  appraiser 
that  documents  an  estimate  of  value  and 
contains,  at  the  minimum,  the 
conclusions  reached  in  the  appraiser's 
investigation  and  analysis. 

§  254.3    Requirements. 

(a)  Exchanges  are  discretionary.  The 
Secretary  is  not  required  to  exchange 
any  Federal  lands.  Land  exchanges  are 
discretionary,  voluntary  real  estate 
transactions  between  the  Federal  and 
non-Federal  parties.  Unless  and  until  the 
parties  enter  into  a  binding  exchange 
agreement,  any  party  may  withdi  iw 
from  and  terminate  an  exchange 


proposal  at  any  time  during  the 
exchange  process. 

(b)  Determination  of  public  interest 
The  authorized  officer  may  complete  an 
exchange  only  after  a  determination  is 
made  that  the  public  interest  will  be 
well  served.  When  considering  the 
public  interest,  the  authorized  officer 
shall  give  full  consideration  to  the 
opportunity  to  achieve  better 
management  of  Federal  lands,  to  meet 
the  needs  of  State  and  local  residents, 
and  to  secure  important  objectives 
including  but  not  limited  to:  Protection 
of  fish  and  wildlife  habitats,  cultural 
resources,  and  wilderness  and  aesthetic 
values;  enhancement  of  recreation 
opportimities  and  public  access; 
consolidation  of  lands  and/or  interests 
in  lands,  such  as  mineral  and  timber 
interests,  for  more  logical  and  efficient 
management  and  development; 
consolidation  of  split  estates;  expansion 
of  communities;  accommodation  of  land 
use  authorizations;  promotion  of 
multiple-use  values;  and  fulfillment  of 
public  needs.  The  authorized  officer 
must  And  that 

(1)  The  resource  values  and  the  public 
objectives  which  the  Federal  lands  or 
interests  to  be  conveyed  may  serve  if 
retained  in  Federal  ownership  are  not 
more  than  the  resource  values  of  the 
non-Federal  lands  or  interests  and  the 
public  objectives  they  could  serve  if 
acquired,  and 

(2)  The  intended  use  of  the  conveyed 
Federal  land  will  not  be  in  conflict  with 
management  objectives  on  adjacent 
Federal  lands.  Such  finding  and  the 
supporting  rationale  shall  be  made  part 
of  the  administrative  record. 

(c)  Equal  value  exchanges.  An 
exchange  of  lands  or  interests  shall  be 
based  on  market  value  as  determined  by 
the  Secretary  through  appraisal(s),  or 
bargaining  based  on  appraisal(s],  or 
arbitration.  Lands  or  interests  to  be 
exchanged  shall  be  of  equal  value  or 
equalized  in  accordance  with  the 
methods  set  forth  in  9  254.12  of  this 
subpart. 

(d)  Same-State  exchanges.  Unless 
otherwise  provided  by  statute,  the 
Federal  and  non-Federal  lands  involved 
in  an  exchange  shall  be  located  within 
the  same  State. 

(e)  Congressional  designations.  Upon 
acceptance  of  title  by  the  United  States, 
lands  acquired  by  the  Secretary  of  the 
Interior  by  exchange  under  the  authority 
granted  by  the  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended, 
which  are  within  the  boundaries  of  any 
unit  of  the  National  Forest  System,  the 
National  Wild  and  Scenic  Rivers 
System,  the  National  Trails  System,  the 
National  Wilderness  Preservation 
System,  or  any  other  system  established 


by  Act  of  Congress;  or  the  boundaries  of 
any  national  conservation  area  or 
national  recreation  area  established  by 
Act  of  Congress,  shall  immediately  be 
reserved  for  and  become  a  part  of  the 
unit  or  area  in  which  they  are  located, 
without  further  action  by  the  Secretary 
of  the  Interior,  and  shall  thereafter  be 
managed  in  accordance  with  all  laws, 
rules,  regulations,  and  forest  plan 
applicable  to  such  unit  or  area. 

(f)  Land  and  resource  management 
planning.  The  authorized  officer  shall 
consider  only  those  exchange  proposals 
that  are  consistent  with  Forest  Land  and 
Resource  Management  Plans,  where 
applicable.  Lands  acquired  by  exchange 
that  are  located  within  areas  having  an 
administrative  designation  established 
through  the  land  management  planning 
process  shall  automatically  become  part 
of  the  area  within  which  they  are 
located,  without  further  action  by  the 
Forest  Service,  and  shall  be  managed  in 
accordance  with  the  laws,  rules, 
regulations,  and  forest  plan  applicable 
to  such  area. 

(g)  Environmental  analysis.  When  an 
agreement  to  initiate  an  exchange  is 
signed,  an  environmental  analysis  shall 
be  conducted  by  the  authorized  officer 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4371),  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  and  Forest 
Service  environmental  policies  and 
procedures.  In  making  this  analysis,  the 
authorized  officer  shall  consider  timely 
written  comments  received  in  response 
to  the  published  exchange  notice, 
pursuant  to  §  254.8  of  this  subpart. 

(h)  Reservations  made  in  the  public 
interest.  In  any  exchange,  the  authorized 
officer  shall  reserve  such  rights  or  retain 
such  interests  as  are  needed  to  protect 
the  public  interest  or  shall  otherwise 
restrict  the  use  of  Federal  lands  to  be 
exchanged,  as  appropriate.  The  use  or 
development  of  lands  conveyed  out  of 
Federal  ownership  shall  be  subject  to 
any  restrictions  imposed  by  the 
conveyance  documents  and  all  laws, 
regulations,  and  zoning  authorities  of 
State  and  local  governing  bodies. 

(i)  Hazardous  substances.  (1)  Federal 
lands.  The  authorized  officer  shall 
provide  notice  of  known  storage, 
release,  or  disposal  of  hazardous 
substances  on  the  Federal  lands  during 
the  time  of  Federal  ownership  to  the 
other  parties  in  accordance  with  the 
provisions  of  40  CFR  part  373.  For 
purposes  of  this  subpart,  an  agreement 
to  initiate  an  exchange  or  an  exchange 
agreement  shall  qualify  as  a  "contract 
notice"  as  required  by  40  CFR  part  373. 
Unless  the  non-Federal  party  is 
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potentially  responsible  and  participated 
in  the  storage,  disposal,  or  release  of 
hazardouB  substances,  the  conveyance 
document  from  the  United  States  shall 
contain  a  oovenant  warranting  that  all 
remedial  action  necessary  to  protect 
human  health  and  the  environment  with 
respect  to  any  such  substance  remaining 
on  the  property  has  been  taken  before 
the  date  of  transfer,  and  that  any 
additional  remedial  action  found 
necessary  after  the  transfer  shall  be 
completed  by  the  United  Slates, 
pursuant  to  42  U.S.C.  9620(h)(3).  Where 
the  non-Federal  party  is  a  potentially 
responsible  party  with  respect  to  the 
property,  it  could  be  appropriate  to  enter 
into  an  agreement  as  referenced  in  42 
U.S.C.  9607(e)  whereby  that  party  would 
indemnify  the  United  States  and  hold 
the  United  States  harmless  against  any 
loss  or  cleanup  costs  after  conveyance. 

(2)  Non-Federal  lands.  The  non- 
Federal  party  shall  notify  the  authorized 
officer  of  any  hazardous  substances 
known  or  suspected  to  have  been 
released,  stored,  or  disposed  of  on  the 
non-Federal  land,  pursuant  to  §  254.4  of 
this  subpart  Notwithstanding  such 
notice,  the  authorized  officer  shall 
determine  whether  hazardous 
substances  are  present  on  the  non- 
Federal  land  involved  in  an  exchange.  If 
hazardous  substances  are  present  or 
believed  to  be  present  on  the  non- 
Federal  land,  the  authorized  officer  shall 
reach  an  agreement  with  the  non- 
Federal  party  regarding  the 
responsibility  for  appropriate  response 
action  concerning  the  hazardous 
substances  before  completing  the 
exchange.  The  terms  of  this  agreement 
and  any  appropriate  "hold  harmless" 
agreement  shall  be  included  in  an 
exchange  agreement,  pursuant  to 
9  254.14  of  this  subpart. 

(j)  Legal  description  of  properties.  All 
lands  subject  to  an  exchange  shall  be 
properly  described  on  the  basis  of  either 
a  survey  executed  in  accordance  with 
the  Public  Land  Survey  System  laws  and 
standards  of  the  United  States  or  be 
properly  described  and  clearly  locatable 
by  other  means  as  may  be  prescribed  by 
law. 

(k)  Special  review  and  approval.  A 
decision  to  approve  an  exchange  under 
S  254.13  of  this  subpart  may  be  made 
conditionally  and  must  be  subject  to  any 
required  statutory  approval  by  the 
Secretary  or  Congressional  oversight. 
Except  as  provided  in  paragraphs  (kMl) 
and  (k)(2)  of  this  section,  land 
acquisitions  of  $150,000  or  more  in  value 
made  under  the  authority  of  the  Weeks 
Act  of  March  1 1911.  as  amended  (16 
U.S.C.  516).  must  be  submitted  to 
Congress  for  oversight  review,  pursuant 


to  the  Act  of  October  22. 197&,  at 
amended  (16  U.S.C.  S21b},  and  land 
acquisitions  of  $250000  or  more  in 
value,  made  under  Weeks  Act  authority, 
must  also  be  submitted  to  the  Secretary 
for  approval,  prior  to  submission  to 
Congress  for  oversight  review: 

(1)  Minor  and  insignificant  changes  in 
land  acquisition  proposals  need  not  be 
resubmitted  for  congressional  oversight 
or  approval  by  the  Secretary,  provided 
the  general  concept  of  and  basis  for  the 
acquisition  remain  the  same. 

(2)  Land  acquisitions  specifically 
mandated  by  legislation  shall  be  exempt 
from  Secretarial  approval  unless 
othervrise  specified. 

S  254.4    Agreement  to  initiate  an  exchange 

(a)  Exchanges  may  be  proposed  by  the 
Forest  Service  or  by  any  person.  State, 
or  local  government.  Initial  exchange 
proposals  should  be  directed  to  the   . 
authorized  officer  responsible  for  the 
management  of  Federal  lands  involved 
in  an  exchange. 

(b)  To  assess  the  feasibility  of  an 
exchange  proposal,  the  prospective 
parties  may  agree  to  obtain  a 
preliminary  estimate  of  values  of  the 
lands  involved  in  the  proposal  The 
preliminary  estimate  shall  be  prepared 
by  a  qualified  appraiser. 

(c)  If  the  authorized  officer  agrees  to 
proceed  with  an  exchange  proposal,  a 
nonbinding  agreement  to  initiate  an 
exchange  shall  be  executed  by  all 
prospective  parties.  At  a  minimum,  the 
agreement  shall  include: 

(1)  The  identity  of  the  parties  involved 
in  the  proposed  exchange  and  the  status 
of  their  ownership  or  ability  to  provide 
title  to  the  land; 

(2)  A  description  of  the  lands  or 
interest  in  lands  being  considered  for 
exchange; 

(3)  A  statement  by  each  party,  other 
than  the  United  States,  that  such  party  is 
a  citizen  of  the  United  States  or  a 
corporation  or  other  legal  entity  subject 
to  the  laws  of  the  United  States  or  a 
State  thereof.  State  and  local 
governments  are  exempt  from  this 
certification  requirement; 

(4)  A  description  of  the  appurtenant 
rights  proposed  to  be  exchanged  or 
reserved  and  any  known  authorized  or 
unauthorized  uses,  outstanding 
interests,  exceptions,  covenants, 
restrictions,  title  defects  or 
encumbrances: 

(5)  A  time  schedule  for  completing  the 
proposed  exchange: 

(6)  An  assignment  of  re^jonsibility  for 
performance  of  required  functions  and 
for  costs  associated  with  processing  the 
exchange; 

(7)  A  statement  specifying  whether 
compensation  for  costs  assumed  will  be 


allowed  pursuant  to  the  provisioRa 
contained  in  |  254.7  of  this  subfurt 

(8)  Notice  of  any  known  release, 
storage,  or  disposal  of  hazardous 
substances  on  involved  Federal  or  non- 
Federal  lands  and  any  commitments 
regarding  responsibility  for  removal  or 
other  remedial  actions  concerning  such 
substances  on  involved  non-Federal 
lands.  Ail  such  terms  and  conditions 
regarding  non-Federal  lands  shall  be 
included  in  a  land  exchange  agreement 
pursuant  to  §  254.14; 

(9)  A  grant  of  permission  by  each 
party  to  physically  examine  the  lands 
offered  by  the  other  party; 

(10)  The  terms  of  any  assembled  land 
exchange  arrangement,  pursuant  to 

S  254.5  of  this  subpart; 

(11)  A  statement  as  to  the 
arrangements  for  relocation  of  any 
tenants  occupying  non-Federal  lands 
pursuant  to  fi  254.15  iA  this  subpart 

(12)  A  notice  to  an  owmer-occupant  of 
the  voluntary  basis  for  the  acquisition  of 
the  non-Federal  lands,  pursuant  to 

$  254.15  of  this  subpart  and 

(13)  A  statement  as  to  the  manner  in 
which  documents  of  conveyance  wiH  be 
exchanged,  should  the  exchange 
proposal  be  successfully  completed. 

(d)  Unless  the  parties  agree  to  some 
other  schedule,  no  later  than  90  days 
from  the  date  of  the  executed  agreement 
to  initiate  an  exchange,  the  parties  shaH 
arrange  for  appraisals  which  are  to  be 
completed  within  timeframes  and  under 
such  terms  as  are  negotiated.  In  the 
absence  of  current  market  information 
reliably  supporting  value,  the  parties 
may  agree  to  use  other  acceptable  and 
commonly  recognized  methods  to 
estimate  value. 

(e)  An  agreement  to  initiate  may  be 
amended  by  consent  of  the  parties  or 
terminated  at  any  time  upon  written 
notice  by  any  party. 

(f)  Entering  into  an  agreement  to 
initiate  an  exchange  does  not  legally 
bind  any  party  to  proceed  with 
processing  or  to  consummate  a  proposed 
exchange,  or  to  reimburse  or  pay 
damages  to  any  party  to  a  proposed 
exchange  that  is  not  consummated  or  to 
anyone  doing  business  with  any  such 
party. 

(gj  The  withdrawal  from  an  exchange 
proposal  by  an  authorized  officer  at  any 
time  prior  to  the  notice  of  decision, 
pursuant  to  i  254.13  of  this  subpart 
shall  not  be  appealable  under  36  CFR 
part  217  or  36  CFR  part  251,  subpart  C. 

S2S4.S    A»awnbt*d  land  wcfMngM. 

(a)  Whenever  the  authorized  officer 
determines  it  to  be  practicable,  an 
assembled  land  exchange  arrangement 
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may  be  used  to  facilitate  exchanges  and 
reduce  costs. 

(b)  The  parties  to  an  exchange  may 
agree  to  such  an  arrangement  where 
multiple  ownership  parcels  of  non- 
Federal  lands  are  consolidated  into  a 
package  for  the  purpose  of  completing 
one  exchange  transaction. 

(c)  An  assembled  land  exchange 
arrangement  shall  be  documented  in  the 
agreement  to  initiate  an  exchange, 
pursuant  to  i  254.4  of  this  subpart. 

(d)  Values  of  the  Federal  and  non- 
Federal  lands  involved  in  an  assembled 
land  exchange  arrangement  shall  be 
estimated  pursuant  to  §  254.9  of  this 
subpart. 

§  2S4.6    Segregative  effect 

(a)  if  a  proposal  is  made  to  exchange 
Federal  lands,  the  authorized  officer 
may  request  the  appropriate  State  Office 
of  the  Bureau  of  Land  Management  to 
segregate  the  Federal  lands  by  a 
notation  on  the  public  land  records. 
Subject  to  valid  existing  rights,  the 
record  notation  shall  segregate  the 
Federal  lands  from  appropriation  under 
the  public  land  laws  and  mineral  laws 
for  a  period  not  to  exceed  5  years  from 
the  date  of  notation. 

(b)  Any  interests  of  the  United  States 
in  the  non-Federal  lands  that  are 
covered  by  the  exchange  proposal  may 
be  noted  and  segregated  from 
appropriation  under  the  mineral  laws  for 
a  period  not  to  exceed  5  years  from  the 
date  of  notation. 

(c)  The  segregative  effect  shall 
terminate: 

(1)  Automatically,  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  the  affected  lands; 

(2)  On  the  date  and  time  specified  in 
an  opening  order,  published  by  the 
appropriate  State  Office  of  the  BLM  in 
the  Federal  Register,  if  a  decision  is 
made  not  to  proceed  with  the  exchange 
or  upon  deletion  of  any  lands  from  the 
exchange  proposal;  or 

(3)  Automatically,  at  the  end  of  the 
segregation  period  not  to  exceed  5  years 
from  the  date  of  notation  on  the  public 
land  records,  whichever  occurs  first. 

(d)  Non-Federal  lands  acquired 
through  exchange  by  the  United  States 
automatically  shall  be  segregated  from 
appropriation  under  the  public  land 
laws  and  mineral  laws  for  90  days  after 
acceptance  of  title  by  the  United  States, 
pursuant  to  §  254.16(b)  of  this  subpart, 
and  the  public  land  records  shall  be 
noted  accordingly. 

§  254.7    Assumption  of  costs. 

(a)  Generally,  each  party  to  an 
exchange  will  bear  their  own  costs  of 
the  exchange.  However,  if  the 
authorized  officer  finds  it  is  in  the  public 


interest,  subject  to  the  conditions  and 
limitations  specified  in  paragraphs  (b) 
and  (c)  of  this  section,  the  agreement  to 
initiate  an  exchange  may  provide  that: 

(1)  The  parties  may  assume,  without 
compensation,  all  or  part  of  the  costs  or 
other  responsibilities  or  requirements 
that  the  authorized  officer  determines 
would  ordinarily  be  borne  by  the  other 
parties;  or 

(2)  The  parties  may  agree  to  make 
adjustments  to  the  relative  values 
involved  in  an  exchange  transaction,  in 
order  to  compensate  parties  for 
assuming  costs  or  other  responsibilities 
or  requirements  that  the  authorized 
officer  determines  would  ordinarily  be 
borne  by  the  other  parties.  These  cos's 
or  services  may  include  but  are  not 
limited  to:  Land  surveys;  appraisals; 
mineral  examinations;  timber  cruises; 
title  searches;  title  curative  actions; 
cultural  resource  surveys  and  mitigation; 
hazardous  substance  surveys  and 
controls;  removal  of  encumbrances; 
arbitration,  including  all  fees; 
bargaining;  curing  deficiencies 
preventing  highest  and  best  use  of  the 
land;  conducting  public  hearings; 
assemblage  of  non-Federal  parcels  from 
multiple  ownerships;  and  the  expenses 
of  complying  with  laws,  regulations,  and 
policies  applicable  to  exchange 
transactions,  or  which  are  necessary  to 
bring  the  Federal  and  non-Federal  lands 
involved  in  the  exchange  to  their  highest 
and  best  use  for  appraisal  and  exchange 
purposes. 

(b)  The  authorized  officer  may  agree 
to  assume  costs  ordinarily  borne  by  the 
non-Federal  party  without  compensation 
or  to  compensate  the  non-Federal  party 
for  assuming  Federal  costs  only  on  an 
exceptional  basis,  when  it  is  clearly  in 
the  public  interest,  and  when  the 
authorized  officer  determines  and 
documents  that: 

(1)  The  amount  of  such  cost  assumed 
or  compensation  is  reasonable  and 
accurately  reflects  the  value  of  the  cost 
or  service  provided,  or  any 
responsibility  and  requirement  assumed; 

(2)  The  proposed  exchange  is  a  high 
priority  of  the  agency; 

(3)  The  land  exchange  must  be 
expedited  to  protect  important  Federal 
resource  values,  such  as 
Congressionally  designated  areas  or 
endangered  species  habitat; 

(4)  Cash  equalization  funds  are 
available  for  compensation  of  the  non- 
Federal  party;  and 

(5)  There  are  no  other  practicable 
means  available  to  the  authorized 
officer  for  meeting  Federal  exchange 
processing  costs,  responsibilities,  or 
requirements. 

(c)  The  total  amount  of  an  adjustment 
agreed  to  as  compensation  for  costs 


pursuant  to  this  section  shall  not  exceed 
the  limitations  set  forth  in  §  254.12  of 
this  subpart. 

9  254.8    Notice  of  excttange  proposal 

(a)  Upon  entering  into  an  agreement 
to  initiate  an  exchange,  the  authorized 
officer  shall  publish  a  notice  once  a 
week  for  four  consecutive  weeks  in 
newspapers  of  general  circulation  in  the 
counties  in  which  the  Federal  and  non- 
Federal  lands  or  interests  proposed  for 
exchange  are  located.  The  authorized 
officer  shall  notify  authorized  users  and 
make  other  distribution  of  the  notice  as 
appropriate.  At  a  minimum,  the  notice 
shall  include: 

(1)  The  identity  of  the  parties  involved 
in  the  proposed  exchange; 

(2)  A  description  of  the  lands  being 
considered  for  exchange; 

(3)  A  statement  as  to  the  effect  of 
segregation  from  appropriation  under 
the  public  land  laws  and  mineral  laws,  if 
applicable;  and 

(4)  An  invitation  to  the  public  to 
submit  any  comments  or  to  advise  as  to 
any  liens,  encumbrances,  or  other  claims 
relating  to  the  lands  being  considered 
for  exchange. 

(b)  To  be  assured  of  consideration  in 
the  environmental  analysis  of  the 
proposed  exchange,  all  comments  shall 
be  made  in  writing  to  the  authorized 
officer  and  postmarked  or  delivered 
within  45  days  after  the  initial  date  of 
publication. 

(c)  The  authorized  officer  is  not 
required  to  republish  descriptions  of  any 
lands  excluded  from  the  final  exchange 
transaction,  provided  such  lands  were 
identified  in  the  notice  of  exchange 
proposal.  In  addition,  minor  corrections 
of  land  descriptions  and  other 
insignificant  changes  do  not  require 
republication. 

§  254.9    Appraisals. 

The  Federal  and  non-Federal  parties 
to  an  exchange  shall  comply  with  the 
appraisal  standards  as  set  forth  in 
paragraphs  (a)  through  (d)  of  this 
section,  and.  to  the  extent  appropriate, 
with  the  Department  of  Justice  "Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions,"  when  appraising  the 
values  of  the  Federal  and  non-Federal 
lands  involved  in  an  exchange. 

(a)  Appraiser  qualifications.  (1)  A 
qualified  appraiser  shall  provide  to  the 
authorized  officer  appraisals  estimating 
the  market  value  of  Federal  and  non- 
Federal  properties  involved  in  an 
exchange.  A  qualified  appraiser  may  be 
an  employee  or  a  contractor  to  the 
Federal  or  non-Federal  exchange 
parties.  At  a  minimum,  a  qualified 
appraiser  shall  be  an  individual. 
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approved  by  the  authorized  officer,  who 
is  competent,  reputable,  impartial,  and 
has  training  and  experience  in 
appraising  property  similar  to  the 
property  involved  in  the  appraisal 
assignment. 

(Zj  Oualiried  appraisers  shall  comply 
with  State  regulatory  requirements 
consistent  with  title  XI.  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA)  (12 
U.S.C.  3331).  In  the  event  a  State  or 
Territory  does  not  have  approved 
policies,  practices,  and  procedures 
regulating  the  activities  of  appraisers, 
the  Forest  Service  may  implement 
qualincation  standards  commensurate 
with  those  generally  adopted  by  other 
States  or  Territories  meeting  the 
requiren»nt8  of  FIRREA. 

(b)  Market  value.  (1)  In  estimating 
market  value,  the  appraiser  shall: 

(i)  Determine  the  highest  and  best  use 
of  the  property  to  be  appraised; 

(ii)  Estimate  the  value  of  the  lands 
and  interests  as  if  in  private  ownership 
and  available  for  sale  In  the  open 
market; 

(iii)  Include  historic,  wildlife, 
recreation,  wilderness,  scenic,  cultural 
or  other  resource  values  or  amenities 
that  are  reflected  in  prices  paid  for 
similar  properties  in  the  competitive 
market; 

(iv)  Consider  the  contributory  value  of 
any  interest  in  land  such  as  mineral  or 
timber  interests,  to  the  extent  they  are 
consistent  with  the  highest  and  best  use 
of  the  property; 

(v)  Estimate  separately,  if  stipulated 
in  the  agreement  to  initiate  in 
accordance  with  %  254.4  of  this  subpart, 
the  value  of  each  property  assembled 
from  multiple  ownerships  by  the  non- 
Federal  party  for  purposes  of  exchange, 
pursuant  to  \  254.5  of  this  subpart; 

(vi)  Estimate  the  value  of  multiple- 
parcel  Federal  lands  involved  in  an 
assembled  land  exchange  arrangement 
in  a  manner  comparable  to  that  used  on 
the  involved  non-Federal  lands; 

(vii)  Disregard  any  change  in  market 
value  prior  to  the  date  of  valuation 
caused  by  the  intent  of  the  Forest 
Service  to  acquire  the  non-Federal 
property,  or  the  intended  public  use  of 
the  property;  and 

(viii)  Refrain  from  independently 
adding  the  separate  values  of  the 
fractional  interests  to  be  conveyed, 
unless  market  evidence  indicates: 

(A)  The  various  interests  contribute 
their  full  value  (pro  rata)  to  the  value  of 
the  whole;  and 

(B)  The  valuation  is  compatible  with 
the  highest  and  best  use  of  the  property. 

(2)  In  the  absence  of  current  market 
information, reliably  supporting  value, 
the  authohzad  officer  may  use  other 


acceptable  and  commonly  recognized 
methods  to  determine  market  value. 

(c)  Appraisal  report  standards. 
Appraisals  prepared  for  exchange 
purposes  shall  contain,  at  a  minimum. 
the  following  information: 

(1)  A  summary  of  facts  and 
conclusions; 

(2)  The  purpose  and/or  the  function  of 
the  appraisal  a  definition  of  the  estate 
being  appraised,  and  a  statement  of  the 
assumptions  and  limiting  conditions 
affecting  the  appraisal  assignment,  if 
any; 

(3)  An  explanation  of  the  extent  of  the 
appraiser's  research  and  actions  taken 
to  collect  and  confirm  information  reUed 
upon  in  estimating  value; 

(4)  An  adequate  description  of  the 
physical  characteristics  of  the  land 
being  appraised;  a  statement  of  all 
encumbrances;  title  information; 
location,  zoning,  and  present  use;  an 
analysis  of  highest  and  best  use:  and  at 
least  a  5-year  sales  history  of  the 
property; 

(5)  Disclosure  of  any  knowledge  of  the 
presence,  or  possible  presence,  of 
potentially  hazardous  environmental 
conditions  on  the  property; 

(6)  A  comparative  mariiet  analysis.  If 
more  than  one  method  of  valuation  is 
used,  there  shall  be  an  analysis  and 
reconciUation  of  the  methods  used  to 
support  the  appraiser's  estimate  of 
value; 

(7)  A  description  of  comparable  sales, 
including  a  description  of  all  relevant 
physical,  legal,  and  economic  factors 
such  as  parties  to  the  transaction, 
source  and  method  of  financing,  effect  of 
any  favorable  financing  on  sale  price, 
and  verification  by  a  party  involved  in 
the  transaction; 

(8)  An  estimate  of  market  value: 

(9)  The  effective  date  of  valuation, 
date  of  appraisal,  signature,  and 
certification  of  the  appraiser; 

(10)  A  statement  certifying  that  the 
appraiser  signing  the  report: 

(i)  Personally  contacted  the  property 
owner  or  designated  representative  and 
offered  the  owner  an  opportunity  to  be 
present  during  inspection  of  the 
property; 

(ii)  Personally  examined  the  subject 
property  and  all  comparable  sale 
properties  relied  upon  in  the  report; 

(iii)  Has  no  present  or  prospective 
interest  in  the  appraised  property;  and 

(iv)  Did  not  receive  compensation  that ; 
was  contingent  on  the  analysis, 
opinions,  or  conclusions  contained  in 
the  appraisal  report;  and 

(11)  Copies  of  relevant  written  reports, 
studies,  or  summary  conclusions 
prepared  by  others  in  association  with 
the  appraisal  assignment  which  were 
relied  upon  by  the  appraiser  to  estimate 


value.  This  may  include  but  is  not 
limited  to  current  title  reports,  mineral 
reports,  or  timber  cruises  prepared  by 
qualiRed  speciahsts. 

(d)  Appraisal  review.  (1)  Appraisal 
reports,  except  for  statements  of  value 
prepared  by  agency  appraisers,  shall  be 
reviewed  by  a  qualified  review 
appraiser  meetmg  the  qualifications  set 
forth  in  I  254.9(a)  of  this  subpart 

(2)  The  review  appraiser  shall 
determine  whether  the  appraisal  report 

(i)  Is  complete,  logical,  consistent,  and 
supported  by  market  analysis; 

(ii)  Complies  with  the  standards 
prescribed  in  paragraph  (c)  of  this 
section;  and 

(iii)  Reasonably  estimates  the 
probable  market  value  of  the  lands 
appraised. 

(3)  The  review  appraiser  shall  prepare 
a  written  review  report,  containing  at  a 
minimum: 

(i)  A  description  of  the  review  process 
used; 

(ii)  An  explanation  of  the  adequacy, 
relevance,  and  reasonableness  of  the 
data  and  methods  used  by  the  appraiser 
to  estimate  value; 

(iii)  The  review  appraiser's 
conclusions  regarding  the  appraiser's 
estimate  of  market  value;  and 

(iv)  A  statement  certifying  that  the 
review  appraiser 

(A)  Has  DO  present  or  prospective 
interest  in  the  property  which  is  the 
subject  of  the  review  report:  and 

(B)  Did  not  receive  compensation  that 
was  contingent  upon  approval  of  the 
appraisal  report. 

$254.10    Bargaining;  arbitration. 

(a)  Unless  the  parties  to  an  exchange 
agree  in  writing  to  suspend  or  modify 
the  deadlines  contained  in  paragraphs 
(a)(l)(i)  (A)-(D]  of  this  section,  the 
parties  shall  adhere  to  the  following:  (1) 
(i)  Within  180  days  from  the  date  of 
receipt  of  the  appraisalfs)  for  review 
end  approval  by  the  authorized  officer, 
the  parties  to  an  exchange  may  agree  on 
the  appraised  values  or  may  initiate  a 
process  of  bargaining  or  some  other 
process  to  determine  values.  Bargaining 
or  any  other  process  shall  be  based  on 
an  objective  analysis  of  the  valuation  in 
the  appraisal  report(s)  and  shall  be  a 
means  of  reconciling  differences  in  such 
report(s),  and  may  involve  one  or  more 
of  the  following  actions: 

(A)  Submission  of  the  disputed 
appraisalls)  to  another  qualified 
appraiser  for  review; 

(B)  Request  for  additional  appraisals: 

(C)  Involvement  of  an  impartial  third 
party  to  facilitate  resolution  of  te  value  ' 
disputes,  or 
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(D)  Use  of  some  other  acceptable  and 
commonly  recognized  practice  for 
resolving  value  disputes. 

(ii]  Any  agreement  based  upon 
bargaining  shall  be  in  writing  and  made 
part  of  the  administrative  record.  Such 
agreement  shall  reference  all  relevant 
appraisal  information  and  state  how  the 
parties  reconciled  or  compromised 
appraisal  information  to  arrive  at  an 
agreement  based  on  market  value. 

(2)  Alternatively,  if  within  180  days 
from  the  date  of  receipt  of  the 
appraisai(s)  for  review  and  approval  by 
the  authorized  officer,  the  parties  to  an 
exchange  cannot  agree  on  values  but 
want  to  continue  with  the  land 
exchange,  the  appraisal(s)  shall,  at  the 
option  of  either  party,  be  submitted  to 
arbitration,  unless,  in  lieu  of  arbitration, 
the  parties  have  employed  a  process  of 
bargaining  or  some  other  process  to 
determine  values.  If  arbitration  occurs,  it 
shall  be  conducted  in  accordance  with 
the  real  estate  valuation  arbitration 
rules  of  the  American  Arbitration 
Association.  The  Secretary  shall  appoint 
an  arbitrator  from  a  list  provided  by  the 
American  Arbitration  Association. 

(3}  Within  30  days  after  completion  of 
arbitration,  the  parties  involved  in  the 
exchange  shall  determine  whether  to 
proceed  with  the  exchange,  modify  the 
exchange  to  reflect  the  findings  of  the 
arbitration  or  any  other  factors,  or 
withdraw  from  the  exchange.  A  decision 
to  withdraw  from  the  exchange  may  be 
made  upon  written  notice  by  either 
party  at  this  time  or  at  any  other  time 
prior  to  entering  into  a  binding  exchange 
agreement. 

(4)  If  the  parties  agree  to  proceed  with 
an  exchange  after  arbitration,  the  values 
established  by  arbitration  shall  be 
binding  upon  all  parties  for  a  period  not 
to  exceed  2  years  from  the  date  of  the 
arbitration  decision. 

(b)  Arbitration  shall  be  limited  to  the 
disputed  valuation  of  the  lands  involved 
in  a  proposed  exchange  and  an 
arbitrator's  award  decision  shall  be 
limited  to  the  value  estimate(s)  of  the 
contested  appraisal[s).  An  award 
decision  shall  not  include 
recommendations  regarding  the  terms  of 
a  proposed  exchange,  nor  shall  an 
award  decision  infringe  upon  the 
authority  of  the  Secretary  to  make  all 
decisions  regarding  management  of 
Federal  lands  and  to  make  public 
interest  determinations. 

S  254. 11    Exchanges  at  approximately 
equal  value. 

(a)  The  authorized  officer  may 
exchange  lands  which  are  of 
approximately  equal  value  when  it  is 
determined  that: 


(1)  It  is  in  the  public  interest  and  that 
the  consummation  of  a  particular 
exchange  will  be  expedited; 

(2]  The  value  of  the  lands  to  be 
conveyed  out  of  Federal  ownership  is 
not  more  than  $150,000  as  based  upon  a 
statement  of  value  prepared  by  a 
qualified  appraiser  and  approved  by  an 
authorized  officer 

(3)  The  Federal  and  non-Federal  lands 
are  substantially  similar  in  location, 
acreage,  use.  and  physical  attributes; 
and 

(4)  There  are  no  significant  elements 
of  value  requiring  complex  analysis. 

(b)  The  authorized  officer  shall 
document  how  the  determination  of 
approximately  equal  value  was  made. 

§  254.12    Value  equalization;  cash 
equalization  waiver. 

(a)  To  equalize  the  agreed  upon 
values  of  the  Federal  and  non-Federal 
lands  involved  in  an  exchange,  either 
with  or  without  adjustments  of  relative 
values  as  compensation  for  various 
costs,  the  parties  to  an  exchange  may 
agree  to: 

(1)  Modify  the  exchange  proposal  by 
adding  or  excluding  lands;  and/or 

(2)  Use  cash  equalization,  after 
making  all  reasonable  efforts  to  equalize 
values  by  adding  or  deleting  lands. 

(b)  In  no  event  shall  the  combined 
amount  of  any  cash  equalization 
payment  and/or  the  amount  of 
adjustments  agreed  to  as  compensation 
for  costs  under  §  254.7  of  this  subpart 
exceed  25  percent  of  the  value  of  the 
Federal  lands  to  be  conveyed. 

(c)  The  parties  may  agree  to  waive 
cash  equalization  payment  due  the  non- 
Federal  party,  but  the  Secretary  of 
Agriculture  shall  not  agree  to  waive 
cash  equalization  payment  due  the 
United  States.  The  amount  to  be  waived 
shall  not  exceed  3  percent  of  the  value 
of  the  lands  being  exchanged  out  of 
Federal  ownership  or  $15,000.  whichever 
is  less.  The  waiver  of  cash  equalization 
payment  shall  not  be  applied  to 
exchanges  where  the  value  differential 
is  in  excess  of  $15,000. 

(d)  A  cash  equalization  payment  may 
be  waived  only  after  the  authorized 
officer  certifies,  in  writing,  that  the 
waiver  will  expedite  the  exchange  and 
that  the  public  interest  will  be  better 
served  by  the  waiver. 


S  254.13 
decision. 


Approval  of  exchanges;  notice  of 


(a)  Upon  completion  of  all 
environmental  analyses  and  appropriate 
documentation,  market  value  estimates. 
and  all  other  supporting  studies  and 
requirements  to  determine  if  a  proposed 
exchange  is  in  the  public  interest  and  in 
compliance  with  applicable  law  and 


regulations,  the  authorized  officer  shall 
decide  whether  to  approve  an  exchange 
proposal. 

(1)  When  a  decision  to  approve  an 
exchange  is  made,  the  authorized  officer 
shall  publish  a  notice  of  the  availability 
of  the  decision  in  newspapers  of  general 
circulation.  At  a  minimum,  the  notice 
shall  include: 

(i)  Date  of  decision; 

(ii)  Concise  description  of  the 
decision; 

(iii)  Name  and  title  of  the  deciding 
official; 

(iv)  Directions  for  obtaining  a  copy  of 
the  decision;  and 

(v)  Date  of  the  beginning  of  the  appeal 
period. 

(2)  The  authorized  officer  shall 
distribute  notices  to  the  State  and  local 
governmental  subdivisions  having 
authority  in  the  geographical  area  within 
which  the  lands  covered  by  the  notice 
are  located,  the  non-Federal  exchange 
parties,  authorized  users  of  involved 
Federal  lands,  the  Congressional 
delegation,  and  individuals  who 
requested  notification  or  filed  written 
objections,  and  make  any  other 
distribution  of  the  notice  as  appropriate. 

(b)  If  the  authorized  o^icer  makes  a 
decision  to  disapprove  an  exchange,  the 
officer  shall  distribute  an  appropriate 
notice  of  decision  containing  the  same 
information  required  under  paragraph 
(a)(1)  of  this  section. 

(c)  For  a  period  of  45  days  after 
issuance  of  a  notice  of  the  availability  of 
a  decision  to  approve  or  disapprove  an 
exchange  proposal,  such  decision  shall 
be  subject  to  appeal  as  provided  under 
36  CFR  part  217  or.  for  eligible  parties, 
under  36  CFR  part  251,  Subpart  C. 

S  254.14    Exchange  agreement 

(a)  The  parties  to  a  proposed 
exchange  may  enter  into  an  exchange 
agreement  subsequent  to  a  decision  by 
the  authorized  officer  to  approve  the 
exchange,  pursuant  to  S  254.13  of  this 
subpart.  Such  agreement  shall  be 
required  if  hazardous  substances  are 
present  on  the  non-Federal  lands.  An 
exchange  agreement  shall: 

(1)  Identify  the  parties,  describe  the 
lands  and  interests  to  be  exchanged, 
identify  all  reserved  and  outstanding 
interests,  stipulate  any  necessary  cash 
equalization,  and  set  forth  all  other 
terms  and  conditions  necessary  to 
complete  an  exchange; 

(2)  Include  the  terms  regarding 
responsibility  for  removal, 
indemnification  ("hold  harmless" 
agreement),  or  other  remedial  actions 
concerning  any  hazardous  substances 
on  the  involved  non-Federal  lands;  and 
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(3)  Fix  the  agreed  upon  values  of  the 
involved  lands,  until  consummation  of 
the  land  exchange. 

(b)  An  exchange  agreement,  as 
provided  for  in  paragraph  (a)  of  this 
section,  shall  be  legally  binding  on  all 
parties,  subject  to  the  terms  and 
conditions  thereof,  and  provided: 

(1)  Acceptable  title  can  be  conveyed; 
.(2]  No  substantial  loss  or  damage 

occurs  to  either  property  from  any 
cause; 

(3)  No  undisclosed  hazardous 
substances  are  found  on  the  involved 
Federal  or  non-Federal  lands  prior  to 
conveyance; 

(4)  A  decision  to  approve  an  exchange 
proposal  pursuant  to  §  254.13  of  this 
subpart  is  upheld  in  the  event  of  an 
appeal  under  36  CFR  part  217  or  36  CFR 
part  251.  subpart  C;  and 

(5)  The  agreement  is  not  terminated 
by  mutual  consent  or  upon  such  terms 
as  may  be  provided  in  the  agreement. 

(c)  In  the  event  of  a  failure  to  perform 
or  comply  with  the  terms  of  an  exchange 
agreement,  the  noncomplying  party  will 
be  liable  for  all  costs  borne  by  the  other 
party  as  a  result  of  the  proposed 
exchange,  including,  but  not  limited  to: 
Land  surveys,  appraisals,  mineral 
examinations,  timber  cruises,  title 
searches,  title  curative  actions,  cultural 
resource  surveys  and  mitigation, 
hazardous  substance  surveys  and 
controls,  removal  of  encumbrances, 
arbitration,  curing  deficiencies 
preventing  highest  and  best  use  of  the 
land,  and  any  other  expenses  incurred 
in  processing  the  proposed  land 
exchange. 

(d)  Absent  an  executed  exchange 
agreement,  no  action  taken  by  the 
parties  shall  create  any  contractual  or 
other  binding  obligations  or  rights 
enforceable  against  any  party  prior  to 
issuance  of  a  patent  or  deed  to  the 
Federal  lands,  or  acceptance  of  title  to 
the  non-Federal  lands  by  the  United 
States.        11 

§254.15    Title  Standards. 

(a)  Title  evidence.  (1)  Unless 
otherwise  specified  by  the  USDA  Office 
of  the  General  Counsel,  evidence  of  title 
for  lands  or  interests  being  conveyed  to 
the  United  States  shall  be  in 
conformance  with  the  Department  of 
Justice  "Standards  for  the  Preparation  of 
Title  Evidence  in  Land  Acquisitions  by 
the  United  States"  in  effect  at  the  time 
of  conveyance. 

(2)  The  United  States  is  not  required 
to  furnish  title  evidence  for  the  Federal 
lands  being  exchanged. 

(b)  Conveyance  documents.  (1)  Unless 


otherwise  specified  by  the  USDA  Office 
of  the  General  Counsel,  all  conveyances 
to  the  United  States  shall  be  prepared, 
executed,  and  acknowledged  in 
accordance  with  the  Department  of 
Justice  "Standards  for  the  Preparation  of 
Title  Evidence  in  Land  Acquisitions  by 
the  United  States"  in  effect  at  the  time 
of  conveyance,  and  in  accordance  with 
the  laws  of  the  State  in  which  the  lands 
are  located. 

(2)  Conveyances  from  the  United 
States  shall  be  by  patent,  quitclaim 
deed,  or  deed  without  express  or 
implied  warranties,  except  as  to 
hazardous  substances  pursuant  to 
§  254.3  of  this  subpart. 

(c)  Title  encumbrances — (1)  Non- 
Federal  lands,  (i)  Taxes,  liens,  and  other 
encumbrances  such  as  mortgages,  deeds 
of  trust,  and  judgments  shall  be 
eliminated,  released,  or  waived  in 
accordance  with  requirements  of  the 
title  opinion  of  the  USDA  Office  of  the 
General  Counsel  or  the  Department  of 
Justice,  as  appropriate. 

(ii)  The  United  States  shall  not  accept 
lands  in  which  there  are  reserved  or 
outstanding  interests  that  would 
interfere  with  the  use  and  management 
of  the  land  by  the  United  States  or 
would  otherwise  be  inconsistent  with 
the  authority  under  which,  or  the 
purpose  for  which,  the  lands  are  to  be 
acquired.  Reserved  interests  by  the  non- 
Federal  landowner  are  subject  to  the 
appropriate  niles  and  regulations  of  the 
Secretary  or  other  agreed  upon 
covenants  or  conditions  contained  in  the 
conveyance  documents. 

(iii)  Any  personal  property  owned  by 
the  non-Federal  party  which  is  not  a 
part  of  the  exchange  proposal,  should  be 
removed  by  the  non-Federal  party  prior 
to  acceptance  of  title  by  the  United 
States,  unless  the  authorized  officer  and 
the  non-Federal  party  to  the  exchange 
previously  agree  upon  a  specified  period 
to  remove  the  personal  property.  If  the 
personal  property  is  not  removed  prior 
to  acceptance  of  title  or  within  the 
otherwise  prescribed  time,  it  shall  be 
deemed  abandoned  and  shall  become 
vested  in  the  United  States. 

(iv)  The  exchange  parties  shall  reach 
agreement  on  the  arrangements  for  the 
relocation  of  any  tenants,  Qualified 
tenants  occupying  non-Federal  lands 
affected  by  a  land  exchange  may  be 
entitled  to  relocation  benefits  under  49 
CFR  24.2.  Unless  otherwise  provided  by 
law  or  regulation  (49  CFR  24.101(a)(l]), 
relocation  benefits  are  not  applicable  to 
owner-occupants  involved  in  exchanges 
with  the  United  States  provided  the 
owner-occupants  are  notified  in  writing 
that  the  non-Federal  lands  are  being 


acquired  by  the  United  States  on  a 
voluntary  basis. 

(2)  Federal  lands.  If  Federal  lands 
proposed  for  exchange  are  occupied 
under  grant,  permit,  easement,  or  lease 
by  a  third  party  who  is  not  a  party  to  the 
exchange,  the  third  party  holder  of  such 
authorization  and  the  non-Federal  party 
to  the  exchange  may  reach  agreement  as 
to  the  disposition  of  the  existing  use(s) 
authorized  under  the  terms  of  the  grant, 
permit,  easement,  or  lease.  The  non- 
Federal  exchange  party  shall  submit 
documented  proof  of  such  agreement 
prior  to  issuance  of  a  decision  to 
approve  the  land  exchange,  as 
instructed  by  the  authorized  officer.  If 
an  agreement  cannot  be  reached,  the 
authorized  officer  shall  consider  other 
alternatives  to  accommodate  the 
authorized  use  or  shall  determine 
whether  the  public  interest  will  be  best 
served  by  terminating  such  use  pursuant 
to  36  CFR  251.60. 

§254.16    Case  Closing. 

(a)  Title  Transfers.  Unless  otherwise 
agreed,  or  required  by  law,  patents  or 
deeds  for  Federal  lands  and  deeds  for 
non-Federal  lands  shall  be  issued 
(delivered  and  recorded)  simultaneously 
only  after  the  authorized  officer  is 
satisfied  that  the  United  States  will 
receive  acceptable  title  and  possession 
to  the  lands  or  interests  being  acquired. 

(b)  Title  acceptance  and  approval. 
Unless  otherwise  specified  by  the  USDA 
Office  of  the  General  Counsel,  title 
acceptance  of  lands  or  interests  being 
conveyed  to  the  United  States  shall 
occur  only  upon  the  issuance  of  a  final 
title  opinion,  approving  the  title,  by  the 
USDA  Office  of  the  General  Counsel  or 
the  Department  of  Justice,  as 
appropriate.  Subject  to  valid  existing 
rights,  non-Federal  lands  acquired 
through  exchange  by  the  United  States 
shall  be  segregated  automatically  from 
appropriation  under  the  public  land 
laws  and  mineral  laws  for  90  days  aftei 
acceptance  of  title  by  the  United  States, 
and  the  public  land  records  shall  be 
noted  accordingly.  Unless  action  is 
taken  to  withdraw  the  lands  within  the 
90-day  period,  they  automatically  will 
be  open  to  operation  of  the  public  land 
laws  and  the  mineral  laws,  except  to  the 
extent  otherwise  provided  by  law. 

Dated:  September  20, 1991. 
George  M.  Leonard. 
Associate  Chief. 
[PR  Doc.  91-23179  Filed  10-1-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  2090  and  2200 

(WO-320-42 12-02  24  I  A] 

RIN  1004-AB28 

Exchanges— General  Procedures 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  the  Federal  Land  Exchange 
Facihtation  Act  of  August  20. 1988  (43 
U.S.C.  1716)  and  would  update  the  land 
exchange  regulations  of  the  Bureau  of 
Land  Management  (BLM)  to  reflect  other 
authorities.  On  August  18. 1989.  the  BLM 
and  the  Forest  Service  published 
separate  proposed  rules  in  the  Federal 
Register  (54  FR  34380  and  54  FR  34368. 
respectively).  Public  comments  received 
by  the  two  agencies  recommended  a 
greater  degree  of  uniformity  between  the 
two  regulations.  To  accomplish  this 
goal,  the  BLM  and  Forest  Service  have 
made  substantial  changes  to  their 
respective  proposed  regulations  and  are 
publishing  new  proposals  to  provide  an 
opportunity  for  the  public  to  review  the 
changes.  The  new  proposed  regulations 
incorporate  provisions  that  are  intended 
to  streamline  and  expedite  exchanges 
involving  Federal  and  non-Federal 
lands.  The  principal  provisions  pertain 
to  exchange  agreements,  assembled 
land  exchanges,  segregation, 
compensation  for  costs  assumed, 
appraisal  standards,  bargaining, 
arbitration,  approximately  equal  value 
exchanges,  value  equalization,  cash 
equalization  waiver,  and  simultaneous 
transfer  of  title. 

Because  of  the  high  degree  of 
uniformity  that  exists  between  the  BLM 
and  Forest  Service  proposed  rules,  the 
public  may  submit  one  set  of  comments 
to  either  the  Director  of  the  BLM  or  the 
Chief  of  the  Forest  Service  at  the 
specified  addresses.  All  comments 
received  will  be  shared  and  jointly 
analyzed  by  the  BLM  and  Forest 
Service. 

DATES:  Comments  must  be  submitted  in 
writing  by  December  2. 1991.  Comments 
received  or  postmarked  after  this  date 
may  not  be  considered  in  the 
decisionmaking  process  on  the  issuance 
of  the  final  rule. 

ADDRESSES:  Comments  should  b^  sent 
to:  Director  (140),  Bureau  of  Land 
Management.  U.S.  Department  of  the 
Interior,  room  5555,  Main  Interiir 
Building.  1849  C  Street.  NW ., 
Washington.  DC  20240  or  Chief  (5430) 
Forest  Service,  U.S.  Depar.ment  of 


Agriculture.  P.O.  Box  96090, 
Washington.  DC  20090-6090. 

All  comments  sent  to  the  BLM  or 
Forest  Service  will  be  available  for 
public  review  at  the  above  BLM  address 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.),  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Taylor  or  Dave  Cavanaugh,  (202) 
208-4200  or  208-5441. 

SUPPLEMENTARY  INFORMATION: 
Need  for  Rules 

The  purpose  of  the  Federal  Land 
Exchange  Facilitation  Act  of  August  20, 
1988  (hereafter  referred  to  as  the  Act)  is 
to  facilitate  and  expedite  land 
exchanges  under  the  authority  of  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  by  streamlining 
and  improving  the  procedures  for  such 
exchanges.  The  Act  endorses  the  long- 
standing policy  that  land  exchange  is  an 
important  tool  to  consolidate 
landownership  for  purposes  of  more 
efficient  management  and  to  secure 
important  objectives  of  resource 
management,  enhancement, 
development,  and  protection;  to  meet 
the  needs  of  communities;  to  promote 
multiple-use  management;  and  to  fulfill 
other  public  needs.  The  Act  requires 
each  Secretary  to  promulgate  rules  for 
exchanges  of  land. 

Previous  Rulemaking  Efforts 

A  proposed  rule  to  amend  the  land 
exchange  regulations  of  the  Bureau  of 
Land  Management  (BLM),  as  contained 
in  Parts  2200  and  2090  of  Title  43  of  the 
Code  of  Federal  Regulations  (CFR).  was 
published  in  the  Federal  Register  on 
August  18. 1989  (54  FR  34380).  On  the 
same  day.  the  Forest  Service  published 
a  pro(x>sed  rule  in  the  Federal  Register 
(54  FR  34368)  amending  its  land 
exchange  regulations  under  Part  254  of 
Title  36  of  the  CFR.  Both  rules  were 
intended  to  reflect  the  amendments 
made  by  the  Act  to  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA).  including  the 
following  provisions:  exchange 
agreements,  segregation,  arbitration, 
bargaining,  appraisal  standards, 
approximately  equal  value  exchanges, 
compensation  for  costs  assumed,  value 
equalization,  cash  equalization  waiver, 
and  simultaneous  transfer  of  title. 

Those  proposed  rules  provided  the 
public  with  an  initial  comment  period  of 
45  days.  A  60-day  extension  was 
granted  on  October  23. 1989  (54  FR 
43185)  and  that  extended  comment 
period  offtdally  ended  on  December  1, 
1989. 

On  November  14  and  15. 1989.  the 
BLM  and  Forest  Service  held  separate. 


informal  public  meetings  in  Denver, 
Colorada  to  discuss  the  proposed  rules 
concerning  land  exchanges.  The 
objectives  of  the  meetings  were  to 
answer  questions  regarding  the  intent  of 
the  rules  in  relationship  to  the  Act. 
clarify  any  parts  of  the  proposed  rules 
that  the  public  found  unclear,  and  obtain 
an  indication  of  what  sections  of  the 
rules  might  need  additional  attention. 
Each  meeting  was  attended  by 
approximately  35  people  who 
represented  a  cross  section  of  the 
various  groups  or  individuals  interested 
in  the  exchange  programs  of  the  two 
agencies. 

Need  for  Uniform  Regulations 

Those  attending  the  public  meetings 
suggested  that  the  defmitions  of  terms, 
appraisal  standards,  procedures  for 
resolving  appraisal  disputes,  techniques 
for  assembled  land  exchanges,  and 
procedures  for  conveying  title  in  the 
regulations  for  both  agencies  should  be 
similar. 

By  the  end  of  the  public  comment 
period,  the  agencies  had  received  a  total 
of  141  conunents  from  the  public 
including  Members  of  Congress, 
business  entities,  associations, 
attorneys,  individuals.  Indian  Tribes, 
State  and  county  agencies,  and  offices 
of  Federal  agencies.  Although  the 
majority  of  comments  pertained  to  the 
provisions  contained  in  the  Act,  agency 
.  policy,  and  procedural  requirements  for 
conducting  land  exchanges,  several 
conunents  recommended  a  greater 
degree  of  uniformity  between  the 
regulations  developed  by  the  BLM  and 
Forest  Service. 

After  considering  the  comments 
received,  and  in  the  interest  of 
developing  more  uniform  regulations, 
the  agencies  made  substantial  changes 
to  their  respective  proposed  rules. 
Because  of  these  changes,  the 
Departments  of  the  Interior  and 
Agriculture  have  decided  that  it  is 
necessary  to  propose  new  rules,  under 
CFR  titles  43  and  36.  respectively,  in 
order  to  provide  an  opportunity  for  the 
public  to  review  the  changes.  The  new 
proposed  rules  for  both  agencies  are 
very  similar  with  differences  limited  to 
various  statutory  and  administrative 
requirements.  The  differences  are 
explained  in  this  preamble  under 
§§  2200i)-5  (Defmitions),  2200.0-6 
(Policy).  2200.0-7  (Scope).  2201.1-1 
(Assembled  land  exchanges).  2201.1-3 
(Assumption  of  costs),  and  2201.6  (Value 
equalization;  cash  equalization  waiver). 
These  BLM  sections  correspond 
respectively  to  Forest  Service  {§  254.2 
(Defmitions),  254.3  (Requirements).  254.1 
(Scope  and  applicability).  254.5 
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(Assembled  land  exchanges).  254.7 
(Assumption  of  costs),  and  254.12  (Value 
equalization:  cash  equalization  waiver) 
of  the  preamble  for  the  proposed  rule. 

Features  of  the  Proposed  Rule 

The  principal  features  of  this 
proposed  rule  are  keyed  to  the  CFR 
section  number  and  summarized  as 
follows: 

Section  2200.0-7    Scope 

This  section  addresses  the 
applicability  of  this  proposed  rule  to 
exchanges  involving  Federal  and  non- 
Federal  lands  and  associated  interests, 
such  as  minerals  and  timber.  It  also 
provides  a  cross  reference  to 
supplemental  guidance  set  forth  in  the 
BLM  Manuals  and  Handbooks. 
Paragraph  (c)  makes  clear  that  the 
provisions  of  this  proposed  rule  apply  to 
Federal  lands  in  Alaska,  except  where 
these  provisions  conflict  with  the 
administration  of  the  Alaska  Native 
Claims  Settlement  Act  or  the  Alaska 
National  Interest  Lands  Conservation 
Act.  Paragraph  (d)  contains  an 
exemption  clause  for  those  exchanges 
formally  initiated  prior  to  promulgation 
of  this  rule.  Those  exchanges  may 
proceed  under  the  prior  regulations,  as 
provided  for  under  the  Act. 

Differences  in  corresponding  sections 
of  BLM  and  Forest  Service  (36  CFR 
254.1)  rules  are:  The  BLM  has  exclusive 
authority  regarding  exchanges  of  coal 
held  in  private  ownership  (fee  coal 
exchanges);  the  Forest  Service  has 
exclusive  authority  to  automatically 
extend  national  forest  boundaries  to 
accommodate  Weeks  Act  acquisitions  of 
up  to  3,000  acres  of  contiguous  land:  and 
the  Forest  Service  has  exclusive 
authority  to  conduct  tripartite  land-for- 
timber  exchanges. 

Section  2200.0-5    Definitions 

The  Federal  Land  Exchange 
Facilitation  Act  of  1988  introduced  new 
terms  which  require  definition  and 
explanation  to  ensure  uniformity  in  the 
application  of  the  provisions  of  the  Act. 
Accordingly,  this  section  of  the 
proposed  rule  has  been  expanded 
significantly  over  the  current 
regulations.  The  definitions  in  this 
section  correspond  to  those  of  the  Forest 
Service  in  proposed  36  CFR  254.2  with 
two  exceptions:  (1)  In  this  rule 
"Assembled  land  exchange"  may 
involve  one  or  more  exchange 
transactions  over  a  period  of  time, 
whereas  in  the  Forest  Service  rule  will 
involve  only  one  exchange  transaction, 
and  (2)  in  this  rule  "Federal  lands"  are 
defined  as  lands  administered  by  the 
BLM,  and  in  the  Forest  Service  rule  this 


term  is  defined  as  lands  administered  by 
the  Forest  Service. 

Section  2200.0-6    Policy  ' 

This  section  sets  forth  the  minimum 
requirements  that  would  be  applicable 
to  all  BLM  exchanges.  All  exchanges 
must  be  subjected  to  certain  tests  of 
need,  meet  certain  criteria,  and  be 
governed  by  certain  limitations.  This 
section  would  establish  that  exchanges 
are  strictly  voluntary  transactions 
between  the  BLM  and  the  non-Federal 
party  and  are  discretionary  on  the  part 
of  the  Secretary.  This  section  further 
provides  that  exchanges  shall  be  in  the 
public  interest,  of  equal  value,  involve 
lands  within  the  same  State,  and  be  in 
conformance  with  the  provisions  of 
applicable  land  use  plans.  Other 
provisions  pertain  to  the  treatment  of 
revested  Oregon  and  California  Railroad 
Grant  lands  and  reconveyed  Coos  Bay 
Wagon  Road  Grant  lands;  the  automatic 
addition  of  lands,  when  acquired  by  the 
Secretary  of  the  Interior,  to  National 
systems  or  certain  areas  established  by 
Act  of  Congress;  environmental  analysis 
procedures;  legal  description  of 
properties  involved  in  an  exchange;  and 
unsurveyed  school  sections. 

Paragraph  (i)  of  this  section  requires 
the  BLM  to  reserve  or  retain  such  rights 
or  interests  as  are  necessary  to  protect 
the  public  interest  on  the  lands  or 
interests  to  be  conveyed  out  of  Federal 
ownership. 

Paragraph  (j)  of  this  section  of  the 
proposed  rule  addresses  hazardous 
substances.  First,  the  paragraph  requires 
each  party  to  notify  the  other  parties  of 
any  known  incidence  of  hazardous 
substances  on  the  involved  lands. 
Second,  the  BLM  is  required  to  take 
necessary  measures  to  determine  if 
hazardous  substances  are  present  on  the 
Federal  and  non-Federal  lands. 
Additionally,  the  exchange  parties  are 
required  to  reach  agreement  regarding 
the  removal  or  other  remedial  actions 
concerning  such  substances  prior  to 
completing  the  exchange. 

With  respect  to  Federal  lands  to  be 
conveyed  where  hazardous  substances 
were  stored  for  one  year  or  more,  or 
known  to  have  been  released  or 
disposed  of  during  the  time  of  Federal 
ownership,  paragraph  (j)  of  this  section 
incorporated  the  requirements  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  at  42  U.S.C. 
9620(h).  In  such  instances,  the 
conveyance  document  shall  include  a 
covenant  warranting  that  all  necessary 
remedial  action  was  done  before 
conveyance  and  that  any  further 
remedial  action  found  necessary  after 
the  transfer  shall  be  completed  by  the 


United  States,  unless  the  non-Federal 
parly  is  a  potentially  responsible  party 
with  respect  to  such  lands.  When 
Federal  lands  with  known  or  possible 
exposure  to  hazardous  substances  are  to 
be  conveyed  to  a  potentially  responsible 
non-Federal  party,  a  "hold  harmless" 
agreement  by  the  non-Federal  party  may 
be  appropriate.  The  occurrence  of 
hazardous  substances  on  the  involved 
non-Federal  lands  may  also  justify  a 
"hold  harmless"  agreement  executed  by 
the  non-Federal  party,  warranting 
indemnification  for  any  claims  against 
the  United  States  resulting  from  such 
hazardous  substances.  The  validity  of 
"hold  harmless"  and  indemnification 
agreements  is  recognized  in  section  107 
of  the  CERCLA  (42  U.S.C.  9607(e)).  Such 
agreements,  while  insuring  contributions 
from  the  warranting  or  indemnifying 
non-Federal  party  for  losses  or  clean-up 
costs,  do  not  release  any  party  from  any 
liability  for  the  occurrence  of  hazardous 
substances. 

The  provisions  of  this  section 
regarding  revested  and  reconveyed 
lands,  fee  coal  exchanges,  unsurveyed 
school  sections,  and  the  statutory 
requirement  (section  210  of  FLPMA)  to 
notify  the  Governor  of  the  involved 
State  60  days  prior  to  and  again  upon 
conveyance  of  Federal  lands  applies  to 
the  BLAi  and  not  the  Forest  Service. 

Corresponding  S  254.3  of  the  Forest 
Service  proposed  rule  requires  the 
agency  to  submit  land  acquisitions  of 
$150,000  or  more  in  value  to  Congress 
for  oversight  review,  and  land 
acquisitions  of  $250,000  or  more  in  value 
to  the  Secretary  of  Agriculture  for 
approval  prior  to  submission  to 
Congress  for  oversight  review.  This 
statutory  requirement  is  in  the  Weeks 
Act  of  March  1. 1911,  and  does  not  apply 
to  the  BLM. 

Section  2201. 1 — Agreement  to  Initiate  an 
Exchange 

This  section  of  the  proposed  rule 
would  provide  procedures  for  either  the 
BLM  or  an  individual,  business, 
governmental,  or  nonprofit  entity  to 
propose  an  exchange.  If  a  proposal 
appears  to  be  feasible,  the  authorized 
officer  and  other  party  involved  would 
execute  an  "agreement  to  initiate  an 
exchange."  Feasibility  may  be  based  on 
a  combination  of  such  factors  as  land 
use  planning,  existing  land  use 
authorizations,  the  presence  of 
environmental  values,  timeframes  and 
costs  to  complete  the  exchange,  and  the 
market  value  of  the  lands  involved. 
Paragraph  (c)  of  this  section  of  the 
proposed  rule  would  make  the 
agreement  to  initiate  mandatory  in 
every  exchange,  to  clearly  establish  the 
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starting  point  for  the  appraisal 
timeframes,  and  meet  other  objectives. 
At  a  minimum,  an  agreement  would 
include:  The  identity  of  the  exchange 
parties:  a  description  of  the  properties 
proposed  for  exchange;  a  statement 
certifying  United  States  citizenship;  a 
description  of  the  appurtenant  rights 
proposed  to  be  exchanged;  any  known 
authorized  or  unauthorized  uses  and 
encumbrances;  a  schedule  to  complete 
the  exchange;  assignment  of 
responsibilities  and  related  costs;  any 
provisions  concerning  compensation  for 
costs  assumed;  notice  of  any  hazardous 
substances  on  the  involved  lands  and 
commitments  regarding  responsibility 
for  removal;  permission  to  enter  and 
examine  the  lands  of  each  party;  the 
terms  of  any  assembled  land  exchange 
arrangement;  a  statement  as  to  any 
arrangements  for  relocation  of  tenants 
occupying  non-Federal  land;  a  notice  to 
an  owner-occupant  of  the  voluntary 
basis  for  the  acquisition  of  non-Federal 
lands;  and  the  procedure  for  transfer  of 
title.  Paragraph  (d)  of  this  section  would 
provide  that  unless  the  parties  agree 
otherwise,  an  appraisal  shall  be 
arranged  no  later  than  90  days  from  the 
date  an  agreement  is  signed.  Paragraphs 
(e),  (f],  and  (g)  of  this  section  of  the 
proposed  rule  would  make  clear  that  an 
agreement  to  initiate  may  be  amended 
by  consent  of  the  parties  or  terminated 
by  any  party  upon  written  notice,  and  is 
nonbinding  in  that  either  party  may 
withdraw  from  the  exchange  at  any  time 
prior  to  entering  into  a  binding  exchange 
agreement,  without  incurring  any 
liability  whatsoever  to  the  other  party. 

Section  2201.1-1— Assembled  Land 
Exchanges 

The  BLM  uses  assembled  land 
exchanges,  also  known  as  "pooling,"  to 
combine  scattered  parcels  of  land  into 
one  exchange  package.  The  agency  has 
used  this  arrangement  with  States,  large 
landowners,  and  third  parties  who 
represent  two  or  more  owners  of  non- 
Federal  lands  and  assemble  two  or  more 
non-Federal  properties  for  the  purpose 
of  conducting  an  exchange  witn  the 
United  States.  This  approach  is 
advantageous  because  it: 

(1)  Enhances  opportunities  for 
achieving  large  Federal  ownership 
adjustments  on  a  districtwide  or 
statewide  basis: 

(2)  Achieves  State  land  tenure 
consolidation  goals; 

(3)  Improves  the  time  and  economic 
efficiency  of  processing  exchanges  by 
reducing  start-up  costs  of  conducting 
inventories,  studies,  and  land  value 
estimates  on  lands  that  have  been 
assembled,  as  compared  to  a  piecemeal 
approach; 


(4)  Encourages  the  commitment  of 
both  the  Federal  and  non-Federal 
parties  to  consolidate  and  improve 
manageability  of  their  respective  lands; 
and 

(5)  Enables  a  private  entity 
(intermediary)  to  offer  title  to  two  or 
more  parcels  of  non-Federal  lands  held 
by  different  owners,  that  the  United 
States  desires  to  acquire. 

In  February  1987,  the  General 
Accounting  Office  (GAO)  issued  a 
report  entitled  "Federal  Land 
Acquisition:  Land  Exchange  Process 
Working  But  Can  Be  Improved"  (GAO/ 
RCED-87-9).  This  report  was  the  result 
of  GAO's  review  of  procedures  used  by 
the  Departments  of  the  Interior  and 
Agriculture  to  process  land  exchanges. 
In  its  findings  GAO  stated  that  pooling 
arrangements  involving  only  one 
exchange  transaction,  as  used  by  the 
BLM  and  as  described  in  the  report, 
appeared  to  be  advantageous  to  the 
Federal  Government  because  of  the 
efficiency  of  disposing  of  many 
scattered  tracts  in  one  exchange,  rather 
than  one  tract  at  a  time  through  several 
exchanges.  The  GAO  did  not  evaluate 
pooling  arrangements  involving  a  series 
of  transactions  in  which  the  values  are 
balanced  over  a  period  of  time.  GAO 
concluded  their  report  by  recommending 
that  if  the  BLM  continued  to  use  pooling, 
that  it  should  formulate  policies  and 
procedures  to  ensure  that  pooling  is 
used  in  the  best  interests  of  the  agency 
and  the  general  public  and  to  promote 
pooling  practices  that  are  economic  and 
efficient. 

In  response  to  the  GAO 
recommendation,  the  BLM  and  Forest 
Service  developed  regulatory  provisions 
under  43  CFR  2201.1-1  and  36  CFR  254.5. 
respectively,  to  process  exchanges 
involving  scattered  parcels  of  Federal 
and/or  non-Federal  lands.  Provisions 
that  are  common  to  both  regulations 
specify  that:  (1)  The  authorized  officer 
may  use  assembled  land  arrangements 
to  facilitate  exchanges  and  reduce  units 
cost;  (2)  such  arrangements  must  be 
documented  in  the  agreement  to  initiate 
an  exchange;  and  (3)  the  values  of  the 
Federal  and  non-Federal  lands  to  be 
conveyed  shall  be  determined  in 
accordance  with  the  same  appraisal 
procedures  which  require  that  the  non- 
Federal  parcels  assembled  from  multiple 
ownerships  and  the  assembled  Federal 
parcels  be  valuated  in  a  comparable 
manner. 

Forest  Service  has  conducted  and  will 
continue  to  conduct  assembled  land 
exchanges  so  that  the  conveyance  of 
Federal  and  non-Federal  lands  occurs  in 
one  exchange  transaction.  Because  the 
ownership  pattern  of  BLM  lands  in 
several  Western  States  is  highly 


fragmented,  the  agency  has  used  and 
will  continue,  where  it  is  expedient  and 
in  the  public  interest,  to  process 
assembled  exchanges  in  a  series  of 
transactions  designed  to  convey  all 
lands  included  in  the  initial  exchange 
package  over  an  established  period  of 
time.  This  approach  recognizes  that  it 
may  take  more  than  one  year  to  acquire  ' 
scattered,  small  parcels  of  non-Federal 
land  over  a  large  area  and  to  inventory 
scattered  Federal  tracts  prior  to 
disposal. 

Assembled  land  exchanges  must  be 
agreed  upon  in  the  agreement  to  initiate. 
When  more  than  one  transaction  is 
involved,  the  parties  will  establish  a 
ledger  account  to  keep  track  of  the 
Federal  and  non-Federal  lands 
conveyed.  In  utilizing  this  account,  the 
authorized  officer  will  assure  that  the 
value  difference  between  the  Federal 
and  non-Federal  lands  does  not  exceed 
25  percent  of  the  total  value  of  the 
Federal  lands  conveyed,  and  that  the 
values  of  the  lands  conveyed  are 
balanced  with  additional  land  and/or 
money  at  least  every  2  years  pursuant  to 
§  2201.8  of  the  proposed  rule.  If  the 
ledger  account  is  to  be  used  for 
exchanges  involving  the  private  sector, 
the  authorized  officer  may  employ 
additional  controls  such  as  requiring  the 
non-Federal  party  to  deposit  cash,  a 
bond,  or  other  approved  surety  to  cover 
any  outstanding  value  differential.  The 
proposed  rule  further  provides  that  the 
assembled  land  exchange  arrangement 
may  be  terminated  unilaterally  by  any 
party  at  any  time,  and  that  prior  to 
termination  all  values  must  be  equal. 

Section  2201.1-2— Segregative  Effect 

Under  this  section  of  the  proposed 
rule,  if  a  proposal  were  made  to 
exchange  Federal  lands,  such  lands  may 
be  segregated  from  appropriation  under 
the  pubUc  land  laws  and  the  mineral 
laws  for  a  period  not  to  exceed  5  years. 
Pursuant  to  the  Federal  Land  Exchange 
Facilitation  Act,  this  is  an  extension  of 
the  two-year  segregation  period 
contained  in  the  existing  regulations.  As 
used  in  this  proposed  rulemaking,  the 
public  land  laws  include  those  non- 
mineral  laws  that  pertain  to  the  disposal 
of  Federal  lands.  The  mineral  laws 
include  the  mining  laws,  mineral  leasing 
laws,  and  the  Geothermal  Steam  Act, 
but  do  not  include  the  Materials  Sales 
Act.  This  provision  is  intended  to 
eliminate,  subject  to  valid  existing 
rights,  the  possibility  of  Federal  lands 
being  disposed  of  under  some  other 
authority  or  encumbered  by  mining 
claims  or  mineral  leases  during  the  time 
such  lands  are  involved  in  an  exchange 
proposal.  However,  because  many  land 
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exchanges  take  several  years  to 
complete,  this  provision  would  not 
preclude  the  authorized  officer  from 
issuing  temporary  use  authorizations  to 
extract  small  quantities  of  sand  and 
gravel,  collect  firewood,  conduct 
recreational  activities  such  as  outfitting 
and  guiding,  or  for  any  other  temporary 
activity  that  would  have  minimal  impact 
on  the  physical  suitability  or  appraised 
value  of  the  Federal  lands  involved  in 
an  exchange. 

Section  2201. 1-3    Assumption  of  Costs 

Although  in  past  exchanges  it  was 
common  practice  to  negotiate  the 
assignment  of  responsibilities,  the 
proposed  rule  would  specifically 
incorporate  a  provision,  as  set  forth 
under  the  Act.  that  some  responsibilities 
may  be  negotiated.  It  is  the  general 
practice  that  each  party  in  a  land 
exchange  pays  its  own  expenses,  but  the 
parties  may  elect  to  assume,  with  or 
without  compensation,  various  costs  or 
other  responsibilities  or  requirements 
associated  with  the  exchange.  Because 
the  requirements  and  costs  for 
completing  an  exchange  vary  with 
different  localities,  the  authorized 
officer  must  determine  which 
requirements  and  costs  are  ordinarily 
borne  by  each  party. 

Paragraph  (a)  of  this  section  allows 
the  parties  to  an  exchange  to  (1)  assume, 
without  compensation,  all  or  part  of  the 
costs  or  other  responsibilities  or 
requiremei\t8  that  would  ordinarily  be 
borne  by  the  other  parties;  or  (2)  make 
adjustments  to  the  relative  values 
involved  in  an  exchange  transaction  in 
order  to  compensate  parties  for 
assuming  costs  or  other  responsibilities 
or  requirements  that  would  ordinarily  be 
borne  by  the  other  party.  Paragraph 
(a](2]  also  lists  items  considered  eligible 
for  compensation  as  specified  in  the  Act 
as  well  as  other  requirements  associated 
with  the  exchange  process  such  as 
timber  cruises,  title  curative  actions, 
hazardous  substance  surveys  and 
controls,  and  assemblage  of  non-Federal 
parcels  from  multiple  ownerships.  This 
listing  is  not  all-inclusive. 

Paragraph  (b)  of  this  section  of  the 
proposed  rule  specifies  that  the 
authorized  officer  may  agree  to  assume 
costs  ordinarily  borne  by  the  non- 
Federal  party  without  compensation  or 
to  compensate  the  non-Federal  party  for 
assuming  Federal  costs  only  when  it  is 
clearly  in  the  public  interest  and  under 
certain  conditions.  The  intent  of 
specifying  these  conditions  is  to  avoid 
routine  Federal  assumption  of  non- 
Federal  costs  without  compensation  and 
routine  adjustments  of  relative  values  to 
compensate  the  non-Federal  party  for 
assuming  Federal  costs.  However,  the 


Bureau  administers  thousands  of  acres 
of  small,  isolated  tracts  of  public  land 
that  are  difficult  and  costly  to  manage. 
Many  of  these  tracts  have  been 
identified  for  disposal  through  the 
Bureau's  planning  system.  By  making 
these  tracts  of  land  available  as  a 
means  of  compensating  the  non-Federal 
party  for  assuming  Federal  costs  could 
expedite  the  consolidation  of  Federal. 
State,  and  private  lands  for  better 
management  and  protection  of  multiple 
use  values  and  for  more  logical  and 
efficient  development. 

Paragraph  (c)  of  this  section  would 
require  that  the  amount  of  all 
adjustments  agreed  to  as  compensation 
for  costs  could  not  exceed  25  percent  of 
the  appraised  value  of  the  lands  to  be 
exchanged  out  of  Federal  ownership. 
This  limitation  is  consistent  with  section 
206(b)  of  the  FLPMA,  which  establishes 
a  25  percent  limitation  on  the  payment 
of  money  in  order  to  equalize  the  values 
of  the  lands  involved  in  an  exchange. 


Section  2201.2 
Proposal 


Notice  of  Exchange 


After  an  agreement  to  initiate  is 
signed  by  the  parties,  paragraph  (a)  of 
this  section  of  the  proposed  rule  would 
require  the  authorized  officer  to  publish 
a  notice  of  the  exchange  proposal  in 
newspapers  of  general  circulation.  This 
notice  would  serve  to  inform  the  public 
of  an  exchange  proposal,  provide  an 
opportunity  for  those  with  liens, 
encumbrances,  or  other  claims  to  come 
forward,  and  offer  a  period  of  time  for 
comments  from  those  who  wish  to 
furnish  information  or  express  their 
views  about  the  proposed  exchange. 

Notices  would  be  sent  to  authorized 
users  including  livestock  permittees, 
right-of-way  holders,  oil  and  gas  lessees, 
etc.  Paragraph  (b)  of  this  section  would 
provide  that  the  general  public  and 
affected  users  would  be  allowed  45  days 
from  the  date  of  first  publication  to 
submit  their  comments  or  to  notify  the 
authorized  officer  of  any  claims  to  the 
lands.  The  timely  submission  of 
comments  ensures  that  the  authorized 
officer  has  the  benefit  of  information 
and  comments  provided  by  the  public  in 
evaluating  the  suitability  of  an  exchange 
through  an  environmental  analysis  and 
appropriate  documentation. 

The  proposed  rule  does  not  require 
that  the  notice  of  exchange  proposal  and 
the  notice  of  decision  (§  2201.7-1)  be 
published  in  the  Federal  Register  (FR). 
This  is  a  change  from  the  existing 
regulations  which  require  that  a  notice 
of  realty  action  be  published  in  the  FR. 
The  BLM  has  omitted  this  publication 
requirement  because  all  decisions 
regarding  the  disposal  of  Federal  lands 
by  exchange  are  required  to  be  made 


through  the  BLM's  land  use  planning 
process,  pursuant  to  the  procedures 
contained  in  43  CFR  part  1600.  Included 
in  these  procedures  are  requirements 
that  the  public  be  provided  the 
opportunity  to  comment  on  the 
preparation  of  land  use  plans, 
amendments  or  revisions.  These 
procedures  require  that  notices  be 
published  in  the  FR  at  various  stages  in 
the  planning  process  to  solicit  public 
comments  and  participation.  The 
exchange  procedures  in  43  CFR  part 
2200  are  designed  to  follow  and 
implement  a  planning  decision  to 
dispose  of  lands  through  exchange. 
Therefore,  the  additional  requirement  to 
publish  FR  notices  during  the 
implementation  stage  is  considered 
unnecessary.  Notices  published  in  local 
newpapers  and  sent  to  affected  users 
and  interested  parties  will  be  required 
for  all  exchange  transactions.  Even 
though  the  proposed  rule  will  no  longer 
require  that  notices  be  published  in  the 
FR,  it  does  not  preclude  the  authorized 
officer  from  issuing  FR  notices  when  the 
exchange  proposal  involves  a  large 
amount  of  acreage,  complex  issues, 
significant  environmental  concerns,  or 
numerous  interests. 

Paragraph  (c)  of  this  section  would 
provide  that  land  descriptions  published 
in  the  notice  of  exchange  proposal  need 
not  be  republished  if  any  of  the 
described  lands  are  excluded  from  the 
final  exchange  transaction.  This 
paragraph  would  also  add  a  provision 
not  in  the  existing  rules  to  make  clear 
that  minor  corrections  and  insigni^cant 
changes  would  not  require  republishing 
of  a  notice,  as  long  as  the  general 
concept  and  basis  of  the  exchange 
proposal  remains  the  same.  These 
provisions  will  avoid  unnecessary 
delays  in  the  processing  of  exchanges. 

Section  2201.3-1    Appraiser 
Qualifications 

Paragraph  (a)  of  this  section  defines  a 
qualified  appraiser  and  requires  that  the 
individual  be  approved  by  the 
authorized  officer.  Exchanges  are 
generally  complex  and  sensitive 
transactions,  requiring  high  levels  of 
coordination  and  responsiveness  to 
immediate  needs.  Due  to  the  complexity 
that  is  typical  of  most  exchanges,  an 
appraiser,  in  order  to  be  qualified,  must 
have  the  appropriate  level  of  experience 
and  skills  to  provide  the  necessary 
appraisals  and  support  documentation 
in  an  efficient  and  timely  manner. 
Qualified  appraisers  would  also  be 
required  to  meet  applicable  State 
certification  or  licensing  requirements 
that  are  consistent  with  the  provisions 
of  the  Financial  Institutions  Reform 
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Recovery  and  Enforcement  Act  of  1989 
(FIRREA)  (12  U.S.C.  3331).  title  XI— Real 
Estate  Appraisal  Reform  Amendments. 
This  law  requires  States  and  Territories 
to  enact  laws  assuring  that  after 
December  31, 1991.  all  appraisals 
prepared  in  connection  with  Federally 
related  transactions  will  be  done  by 
individuals  certiHed  or  licensed  in 
accordance  with  State  laws.  The 
Appraisal  Subcomnfittee  of  the  Federal 
Financial  Institutions  Examination 
Council  is  responsible  for  monitoring 
implementation  of  State  certification 
and  licensing  laws. 

Under  this  proposed  rule,  appraisers 
must  be  certified  or  licensed  in  any 
State  or  Territory  in  order  to  be  eligible 
for  agency  appraisal  assignments  to 
facilitate  land  acquisitions.  This 
requirement  will  eliminate  a  double 
standard  for  non-Federal  and  Federal 
appraisers,  provide  recognition  to  those 
agency  appraisers  who  meet  State 
standards,  and  instill  public  confidence 
in  the  administration  of  the  appraisal 
standards  and  procedures  appUcable  to 
land  exchanges. 

Section  2201.3-2    Market  Value 

In  estimating  market  value,  the 
appraiser  prepares  an  analysis 
supporting  an  opinion  of  what  a 
property  would  likely  sell  for  under 
current  market  conditions.  Paragraph  (a) 
of  this  section  supplements  the 
definition  of  market  value  in  §  2200.0-5 
of  this  proposed  rule  and  clarifies 
market  value  as  it  applies  to  exchanges 
involving  mineral  and  timber  interests, 
other  resource  values,  and  parcels 
involved  in  assembled  land  exchanges. 
An  appraiser's  determination  of  highest 
and  best  use  is  crucial  in  estimating 
market  value. 

Certain  individuals  and  organizations 
assemble  from  multiple  ownerships 
parcels  of  non-Federal  land  for 
exchange  at  the  request  of,  or  with  the 
cooperation  of  the  BLM.  It  is  in  the 
public  interest  to  utiUze  assembled  land 
exchanges,  due  to  the  efficiency  and 
economy  of  combining  a  number  of 
small  exchanges  into  one  large 
exchange.  E^evious  appraisal  practices 
penalized  such  assemblages  by  treating 
the  assembled  parcels  as  a  single 
ownership,  which  typically  resulted  in 
reduced  valuation  for  the  properties. 
The  proposed  rule  would  provide  for 
parcels  assembled  from  multiple 
ownerships  to  be  treated  as  individual 
tracts  in  the  appraisal.  This  special 
treatment  would  not  apply  when  an 
individual  owning  multiple  parcels 
proposes  to  exchange  those  parcels  in  a 
single  exchange.  When  non-Federal 
parcels  are  considered  as  individual 
parcels  in  an  assembled  land  exchange. 


the  same  individual-tract  treatment 
would  be  used  in  the  appraisal  of  any 
multiple-parcel  Federal  lands  involved 
in  the  exchange. 

Section  2201.3-3    Appraisal  Report 
Standards 

This  section  of  the  proposed  rule  sets 
forth  standards  for  appraisal  reports. 
These  standards  are  consistent  with 
recognized  industry  and  government 
appraisal  standards.  In  developing  the 
proposed  content  requirements  for 
appraisal  reports,  the  BLM  utilized 
portions  of  several  sources,  including: 
The  "Uniform  Appraisal  Standards  for 
Land  Acquisitions"  (1987),  published  by 
the  Appraisal  Standards  Board  of  the 
Appraisal  Foundation;  the  "Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions"  (1973).  prepared  by  the 
Interagency  Land  Acquisition 
Conference  for  the  Department  of 
Justice;  and  the  Govemmentwide 
appraisal  standards  contained  in  49  CFR 
part  24,  published  by  the  Department  of 
Transportation,  implementing  appraisal 
provisions  of  the  Uniform  Relocation 
and  Real  Property  Acquisition  Policies 
Act  of  1970,  as  amended.  Both  BLM  staff 
appraisers  and  appraisers  contracted  by 
the  agency  or  non-Federal  party  would 
have  to  comply  with  these  standards. 

Section  2201.3-4    Appraisal  Review 

This  section  establishes  standards  for 
reporting  the  results  of  an  independent 
and  impartial  appraisal  review.  These 
standards  are  consistent  with  those 
issued  by  the  Appraisal  Standards 
Board  of  the  Appraisal  Foundation.  The 
BLM  is  responsible  for  assuring  that  the 
appraisal  report  reasonably  estimates 
market  value.  Consequently,  all 
appraisals,  except  for  statements  of 
value  prepared  by  agency  appraisers, 
shall  be  reviewed  by  a  qualified  review 
appraiser  to  determine  if  the  report  is 
technically  adequate  and  meets  agency 
standards.  The  review  appraiser  must 
have  qualifications  at  least  equal  to 
those  for  qualified  appraisers  contained 
in  §  2201.3-1  of  this  proposed  rule. 

Section  2201.4    Bargaining;  Arbitration 

A  major  new  provision  of  the  Act 
authorizes  bargaining  and  arbitration  as 
methods  to  resolve  a  disagreement 
concerning  the  appraised  values  of  the 
lands  involved  in  an  exchange. 

As  provided  in  the  Act,  paragraph  (a) 
of  this  section  establishes  that  within 
180  days  after  appraisals  are  submitted 
to  an  authorized  officer  for  review  and 
approval,  the  parties  may  either  accept 
the  findings  of  the  initial  appraisal(s)  or. 
if  they  cannot  agree  to  accept  such 
findings,  may  bargain  or  employ  some 
other  process  to  resolve  the 


disagreement  over  value.  Bargaining  or 
any  other  process  shall  be  based  on  an 
objective  analysis  of  the  valuation  in  the 
appraisal  report(s)  and  shall  be  a  means 
of  reconciling  differences  in  such 
reports,  and  may  involve  another 
appraiser  review,  additional  appraisals, 
third  party  facilitation,  or  other 
acceptable  and  commonly  recognized 
practices  for  resolving  value  disputes. 
Any  agreement  based  on  bargaining 
shall  be  documented  by  the  authorized 
officer. 

The  Act  and  this  proposed  rule  further 
provide  that,  if  the  parties  cannot  agree 
on  values  within  the  180-day  period  and 
desire  to  continue  processing  an 
exchange,  the  appraisal(s)  will  be 
submitted  to  an  arbitrator  unless  the 
parties  have  employed  bargaining  or 
some  other  method  to  determine  values. 
Arbitration  would  be  conducted  in 
accordance  with  rules  established  by 
the  American  Arbitration  Association. 
An  arbitrator  would  be  appointed  by  the 
Secretary  of  the  Interior  from  a  hst 
provided  by  the  Association.  Within  30 
days  after  completion  of  arbitration,  the 
parties  must  decide  whether  to  proceed 
with  the  exchange,  modify  the  exchange 
to  reflect  the  findings  of  arbitration,  or 
withdraw  from  the  exchange.  A  decision 
to  withdraw  from  the  exchange  may  be 
made  by  either  party.  The  Act  and  this 
proposed  rule  provide  that  values 
established  by  arbitration  will  be 
binding  for  a  period  not  to  exceed  2 
years  from  the  date  of  the  arbitrator's 
decision. 

Paragraph  (b)  of  this  section  of  the 
proposed  rule  would  limit  arbitration  to 
resolution  of  the  disputed  value 
estimate(s)  of  the  contested  appraisal(s), 
and  would  prohibit  an  arbitrator's 
recommendations  which  would  affect 
any  other  aspects  of  the  exchange 
proposal  or  affect  management 
decisions  regarding  Federal  lands. 

As  provided  in  the  Act,  the  parties 
may  agree  to  modify  or  suspend  the 
deadlines  associated  with  this  section  of 
the  proposed  rule.  The  need  for  such 
agreement  could  result  from  scheduling 
problems,  prc-cessing  obstacles,  special 
requirements  which  may  be  unique  to 
any  particular  exchange  proposal,  or 
other  situations  causing  delays. 

Section  2201.5    Exchanges  at 
Approximately  Equal  Value 

In  accordance  with  the  Act  and  in  the 
interest  of  expediting  relatively  small 
exchanges  and  reducing  the 
administrative  costs,  this  section  of  the 
proposed  rule  would  permit  the 
authorized  o^icer,  without  the  use  of  full 
narrative  appraisals,  to  process 
exchanges  in  which:  (1)  The  Federal  and 
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non-Federal  lands  are  substantially 
similar  (2)  there  are  no  significant 
elements  of  value  requiring  complex 
analysis:  and  (3)  the  value  of  the  Federal 
lands  to  be  conveyed  is  not  more  than 
S150UXXJ,  as  based  upon  a  statement  of 
value  prepared  by  a  qualified  appraiser 
and  approved  by  the  authorized  officer. 

As  defined  in  S  2200.0-5  of  this 
proposed  ruTe,  a  statement  of  value  is  a 
simplified  valuation  report  which 
documents  the  estimate  of  value  and 
contains,  at  a  minimuBi,  the  conclusions 
reached  in  an  appraiser's  investigation 
and  analysis.  Statements  of  value  are 
commonly  used  in  small,  simple,  low- 
value  exchanges.  For  most  exchanges  at 
approximately  equal  value,  the 
statement  of  value  would  only  be 
prepared  for  the  Federal  lands  under 
consideration.  If  a  statement  of  value 
concludes  that  the  Federal  properties 
are  valued  at  less  than  $150,000,  the 
authorized  officer  would  mspect  the 
Federal  and  non-Federal  lands  and 
prepare  a  written  determination  as  to 
whether  the  properties  are  substantially 
similar  in  terms  of  location,  acreage, 
use,  and  physical  attributes  and 
therefore  approximately  equal  in  value. 
This  documentation  would  provide  a 
reasonable  record  of  assurance  that  use 
of  the  authorization  of  this  section  is  m 
the  public  interest. 

Section  220L6    Value  Equalizotioa: 
Cash  Equalization  Waiver 

This  section  of  the  proposed  rule 
would  provide  various  methods  for 
equalizing  the  appraised  values  of  the 
Federal  and  non-Federal  lands  in  order 
to  complete  the  exchange  transaction.  A 
continuation  of  the  methods  in  the 
current  regulations,  paragraph  (a)  of  this' 
section  would  allow  equalizatioit 
through  adding  or  excluding  Federal  or 
non-Federal  lands  or  making  a  cash 
equalization  payment  Any  combination 
of  these  methods  may  be  used  except 
that  a  cash  equahzation  payment  and/or 
compensation  for  various  costs  assumed 
cannot  exceed  25  percent  of  the 
appraised  v»iiie  of  the  Federal  lands  to 
be  conveyed,  as  provided  in  paragraph 
(b)  of  this  section.  This  limitation  is 
consistent  with  section  206  (b)  of 
FLPMA  which  establishes  a  25  percent 
iimitatioa  on  the  payment  of  money  in 
order  to  equalize  the  values  of  lands 
involved  in  an,  exchange. 

Pursuant  to  the  Act.  paragraph  {c^  of 
this  section  would  include  a  new 
provision  that  upon  agreement  by  the 
parties,  a  cash  equahzation  payment 
may  be  waived  by  either  party  if  the 
amount  does  not  exceed  3  percent  of  the 
value  of  the  Federal  lands  to  be 
exchanged  orSlSUlQO,  whichever  i&  less. 
However,  the  waiver  could  not  be 


applied  to  exchanges  when  the  value 
differential  is  is  excesa  of  SISJDOS.  This 
requirement  would  restrict  use  of  the 
waiver  to  relatively  small  differences  in 
value  and  preclude  any  use  of  the 
authority  to  reduce  largei  cask 
equalization  payments. 

Paragraph  (d)  of  this  section  would 
require  the  authorized  officer  to 
document  how  a  cash  equalization 
payment  waived  by  either  exchange 
party  wiU  expedite  the  exchange  and 
serve  the  pubUc  interest  The  BLM 
differs  from  the  Forest  Service  in  this 
regard  in  that  the  Forest  Service  is 
prohibited  by  the  Act  from  waiving  a 
payment  of  cash  due  the  United  States. 

Section  220L7    Approval  of  Exchanges 

Section  2201.7-1    Notice  of  Decision 

F^ragraph  (a)  of  this  section  of  the 
proposed  rule  would  require  the 
authorized  officer  to  notify  the  public  of 
a  decision  to  approve  the  exchange 
proposal.  Notice  of  this  decision  would 
be  published  in  newspapers  of  general 
circulation  and  copies  of  the  notice 
would  be  distributed  to  affected  State 
and  local  governmental  entities,  the  non- 
Federal  exchange  parties,  authorized 
users  of  the  involved  Federal  lands,  the 
Congressional  delegation,  and  any 
individuals  who  had  previously 
requested  notification  or  filed  written 
objections  to  the  exchange  proposaL 
The  notice  would  contain  the  date  and 
description  of  the  decision,  name  and 
title  of  the  deciding  official,  directions  to 
obtain  a  copy  of  the  decision,  and  the 
date  on  which  the  protest  period  would 
begin.  Paragraph  (b)  of  this  section 
would  require  that  an  appropriate  notice 
containing  the  same  information  be 
distributed  if  a  decision  is  made  by  the 
authorized  officer  to  disapprove  an 
exchange.  Paragraph  (c)  of  thia  section 
would  provide  that  in  accordance  with 
43  CFR  part  4,  the  public  and  the 
affected  parties  would  be  allowed  45 
days  after  issuance  of  a  notice  of 
decision  in  which  to  protest  and  appeal 
the  authorized  officer's  decision  to 
approve  or  disapprove  an  exchange 
proposal. 

Section  2201. 7-2   Exchange  Agreement 

Under  the  current  rule,  the  parties 
may  enter  into  an  ex<:hange  agreement 
(not  to  be  confused  with  an  agreement 
to  initiate]  once  a  decision  has  been 
made  by  the  authorized  officer  to 
approve  an  exchange  proposaL  The 
proposed  rule  would  coatinue  the 
optional  use  of  exchange  agreements 
unless  hazardous  substances  are  located 
on  the  involved  non-Federal  leads;  in 
which  case,  the  use  oi  exchange 
agreements  would  be  nMndatory.  Tbe 


exchange  agreement  would  be  legally 
binding  on  all  parties,  stibfcct  to  the 
terms  and  conditions  of  the  agreement 
and  J  2201.7-2(b)  of  the  proposed  rule. 
Paragraph  (c)  of  this  section  specifies 
that  the  parties  would  he  liable  for 
failwe  to  comply  with  the  terms  of  art 
exchange  agreement.  Paragraph  (d> 
emphasizes  the  lack  of  any  binding 
obligations  by  any  party,  in  the  absence 
of  an  exchange  agreement. 

Section  2201.8    Title  Standards  tTkie^ 
Evidence.  Canveyaoce,  and 
Encumbrances) 

Paragraphs  (a)  and  (b)  of  this  section 
of  the  proposed  rale  wouM  modify  the 
current  rule  to  provide  that  unless 
otherwise  specified  by  the  Office  of  the 
Solicitor  of  the  Department  of  the 
Interior,  evidence  of  title  in  land  or 
interests  being  conveyed  to  the  United 
States  and  the  eonreyanee  documents 
must  be  in  conformance  with  the 
Department  of  Justice  "Standards  for  the 
Preparation  of  Title  Evidence  in  Land 
Acquisition  by  the  United  States." 
Under  Federal  law,  the  United  States  is 
not  required  to  furnish  title  evidence  for 
the  Federal  lands  being  exchanged.  AH 
conveyances  from  the  United  States  are 
executed  by  means  of  a  patent  or  deed. 

Paragraph  (c)(T)(i)  of  this  section 
would  require  that  all  encumbrances 
pertaining  to  non-Federal  lands 
including  taxes,  liens,  mortgages,  etc 
must  be  eliminated,  released,  or  waived 
in  accordance  with  the  requirements  of 
the  Office  of  the  Solicitor.  Department  oC 
the  Interior,  or  the  Department  of 
Justice,  as  appropriate.  Paragraph 
(c](lUii)  clarifies  that  the  United  States 
cannot  accept  lands  encumbered  by 
reserved  or  outstanding  interests  that 
would  interfere  with  the  management  of 
Federal  lands.  All  reserved  interests 
found  to  be  acceptable  would  be  subject 
to  agreed  upon  covenants  or  conditions 
in  the  conveyance  documents.  These 
requirements  are  necessary  to  ensure 
that  such  conveyance  and  reservations 
do  nol  interfere  with  the  use  and 
management  of  the  lands  and  interests 
for  public  purposes. 

Paragraph  (c)(l)(iii]  of  this  sectjoa 
would  provide  that  the  non-Federal 
party  may  remove  any  personal 
property  that  is  not  part  of  the  sxchang* 
proposaL  This  may  be  done  prior  to 
acceptance  of  title  by  the  United  States 
or  within  a  period  of  tisK  thereafter  as 
agreed  upon  by  the  parties.  If  the 
personal  property  is  not  removed  within 
the  specified  timeframe,  it  wiU  become 
vested  in  the  United  States.  This  woirfd 
clarify  the  provistas  oi  die  ctarcnt  rale, 
that  the  ncm-Federal  lands  he  ^c  of 
encunbr^ces  by  providing  • 
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•■easonable  and  orderly  process  for 
removal  or  abandonment  of  personal 
property  not  made  part  of  the  exchange. 

Paragraph  (c)(l)(iv)  would  provide 
that  tenants  occupying  non-Federal 
lands  involved  in  a  land  exchange  may 
be  eligible  for  advisory  assistance  and 
relocation  payments,  including 
compensation  for  moving  expenses  and 
costs  associated  with  buying  a 
comparable  dwelling.  This  provision  is 
consistent  with  the  regulations  set  forth 
in  49  CFR  24.2  which  implements  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended.  Relocation  benefits 
are  not  applicable  to  owner-occupants 
provided  they  are  notified  in  writing  of 
the  voluntary  basis  for  the  exchange. 
Any  arrangements  for  relocating  tenants 
and  the  notification  to  owner-occupants 
regarding  the  voluntary  basis  for  the 
exchange  shall  be  made  part  of  the 
agreement  to  initiate  an  exchange. 

With  regard  to  authorized  uses  on 
Federal  lands  to  be  conveyed  in  an 
exchange,  under  paragraph  (c)(2]  of  this 
section,  the  authorized  officer  is  to 
notify  all  third-party  use  holders  early  in 
the  exchange  process.  This  notice  gives   ■ 
right-of-way  grant  holders,  livestock 
permittees,  oil  and  gas  lessees,  and 
other  authorized  users  on  Federal  lands 
the  opportunity  to  comment  on  the 
exchange  proposal  and  to  participate  in 
the  process.  If  Federal  lands  proposed  to 
be  exchanged  are  occupied  under  grant, 
permit,  easement,  or  lease,  the  BLM 
prefers  to  encourage  the  third-party  use 
holder  and  the  non-Federal  exchange 
party  to  reach  an  independent 
agreement  accommodating  the 
authorized  use  before  a  decision  is  made 
to  approve  an  exchange.  The  BLM 
authorized  use  is  then  terminated  upon 
conveyance  and  the  continued  use  after 
conveyance  is  authorized  under  the 
terms  and  conditions  agreed  upon  by  the 
use  holder  and  non-Federal  e}d:hange 
party.  If  an  agreement  cannot  be 
reached,  the  authorized  officer  may 
consider  other  alternatives  including  but 
not  limited  to  retention  of  the  Federal 
lands  occupied  by  the  authorized  use  or, 
in  some  cases,  termination  of  the  use. 
Paragraph  (c)(2)  of  the  proposed  rule  is 
an  expansion  of  the  BLM  policy  to 
provide  reasonable  consideration  of  the 
authorized  users'  privileges  under  the 
terms  of  the  authorization.  The  addition 
of  these  provisions  to  the  proposed  rule 
signifies  the  importance  of  this 
consideration. 

Section  2201.9    Case  Closing  (Title 
Transfer.  Acceptance,  and  Approval) 

Current  rules  do  not  contain 
provisions  pertaining  to  simultaneous 
transfer  of  lands  involved  in  exchanges. 


However,  the  Act  requires  that  the 
proposed  rule  allgw  for  Federal  and 
non-Federal  lands  to  be  transferred 
simultaneously.  Paragraph  (a)  of  this 
section  would  provide  for  simultaneous 
transfer  and  the  conditions  necessary  to 
make  such  transfers  possible.  Although 
the  proposed  rule  does  not  specify  the 
methods  to  effect  a  simultaneous 
transfer,  it  may  be  done  through  an 
escrow  agreement.  The  parties  to  an 
exchange  may  agree  to  waive  the 
requirement  for  simultaneous  transfer. 
Paragraph  (b)  of  this  section  would 
provide  that,  unless  otherwise  specified, 
title  to  the  non-Federal  lands  will  be 
accepted  by  the  United  States  after  the 
Office  of  the  Solicitor  of  the  Department 
of  the  Interior  issues  a  final  title  opinion 
approving  the  title.  Upon  acceptance  of 
title,  the  non-Federal  lands  acquired  by 
the  United  States  automatically  will  be 
segregated  from  appropriation  under  the 
public  land  laws  and  mineral  laws  for  a 
period  of  90  days,  and  thereafter 
automatically  opened  to  the  operation  of 
such  laws. 

Summary 

These  proposed  regulations  are 
intended  to  facilitate  and  expedite  BLM 
land  exchanges  by:  (a)  Clarifying  their 
scope  and  application  and  the 
exceptions  to  their  application:  (b) 
defining  terms  used  in  exchanges;  (c) 
stating  the  general  requirements  of  land 
exchanges;  (d)  delineating  procedures 
for  initiating  exchanges;  (e)  endorsing 
assembled  land  exchanges  under  certain 
circumstances;  (f)  explaining  the  terms 
under  which  lands  may  be  segregated 
from  appropriation;  (g)  establishing  the 
responsibility  for  duties  and  costs 
associated  with  land  exchanges  and  the 
conditions  under  which  one  party  may 
assume  costs,  responsibilities,  and 
requirements  of  the  other  party;  (h) 
stating  the  minimum  requirements  for 
providing  public  notice  of  an  exchange: 
(i)  providing  rules  pertaining  to  land 
appraisals  which  reflect  nationally 
recognized  appraisal  standards;  (j) 
prescribing  procedures  and  guidelines 
for  resolution  of  appraisal  disputes;  (k) 
describing  conditions  and  limitations  for 
approximately  equal  value  exchanges: 
(1)  providing  for  cash  equalization 
payments  and  waiver,  and  defining  the 
limits  of  each;  (m)  establishing  the  rules 
under  which  an  exchange  may  be 
approved  and  protested  and  appealed: 
(n)  outlining  the  requirements  for  a 
binding  exchange  agreement;  and  (o) 
referencing  the  standards  and 
requirements  for  the  conveyance 
documents,  and  title  evidence  and 
approval.  The  public  is  invited  to  submit 
written  comments  concerning  the 
provisions  of  this  proposed  rule. 


The  principal  authors  of  this  proposed 
rule  are  David  Cavanaugh,  Roger 
Taylor,  and  Mike  Pool  of  the  BLM 
Washington  Office  (WO),  with 
assistance  from  Herb  Olson  (WO),  Bob 
Schrott  (WO).  Paul  McNutt  (WO),  Jim 
Binando  and  Ron  Appel  (BLM  Montana 
State  Office),  Bob  Archibald  (BLM 
Arizona  State  Office),  Yolanda  Vega 
(BLM  Albuquerque  District  Office), 
Maria  Bohl  (BLM  Nevada  State  Office). 
Bill  Bleisner  (BLM  Oregon  State  Office), 
and  Bill  Nickerl  (BLM  California  State 
Office).  This  rule  was  also  prepared  in 
cooperation  with  James  Dear,  Paul 
Tittman,  and  Phil  Bayles  of  the  Forest 
Service. 

•It  has  been  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  (E.O.) 
12291  and  certifies  this  document  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  s^all  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  e/se(7,). 

The  proposed  rule  has  been 
considered  in  light  of  Executive  Order 
12630  concerning  possible  impacts  on 
private  property  rights.  Executive  Order 
12630  exempts  from  takings  implications 
assessments,  activities  which  are 
consensual  in  nature  between  the 
United  States  and  non-Federal  parties. 
Exchanges  are  consensual  and, 
therefore,  do  not  raise  taking  issues. 
Accordingly,  no  further  consideration  of 
takings  implications  was  deemed 
necessary  in  this  proposed  rule. 

The  collection  of  information 
contained  in  part  2200  of  Group  2200  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1004-0056.  The  information  will 
be  used  to  initiate  and  complete  land 
exchanges  with  the  Bureau  of  Land 
Management.  Responses  are  required  to 
obtain  benefits  in  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended. 

Public  reporting  burden  for  this 
information  is  estimated  to  average  4 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
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suggestions  for  reducing  the  burden, 
should  be  sen!  to  the  Division  ef 
Inforniation  Resources  Management, 
Bureau  of  Land  Management.  1849  C 
Street,  NW.,  Premier  Building,  room  208, 
Wushington,  DC  26240;  and  the 
Paperwork  Reduction  Project  (1004- 
0056)..  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

List  of  Siiiqects 

43  CFR  Port  2090 

Airports.  Alaska.  Coal,  Grazing  lands, 
Indians-lands..  Public  lands.  Public 
lands — classification.  Public  lands — 
mineral  resources.  Public  lands — 
withdrawals.  Seashores. 

43  CFR  Part  2200 

Administrative  practices  and 
procedures.  National  Forests,  Public 
lands — classification. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  the 
Fedecal  Land  Policy  and  Management 
Act  of  1976.  as  amended  (43  U.S.C.  1716 
and  1740],  parts  2200  and  2090  of  Groups 
2200  and  2000.  subchapter  B.  chapter  II 
of  title  43  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  2200— EXCHANGES— GENERAL 
PROCEDURES [AMENDED] 

1-2.  The  citation  aathority  for  Part 
2200  is  revised  to  read  as  follows: 

AudMmty.-43  U.S.C  ITlSt  in«  and  1740. 

3.  Subpart  2200  is  revised  to  read  as 
follows: 

Subpart  2200— Exchanges— General 

Sec. 

2200.0-2  Objective. 

2200.0-*  Responsibilities. 

2200.0-5  Definitions. 

2200.0-6  Policy. 

2200.0-7  Scope. 

Subpart  2200— Exchanges— General 

§2200.0-2    Ob{activ& 

The  objective  is  to  encourage  and 
expedite  the  exchange  of  Federal  lands 
for  non-Federal  lands,  found  to  be  in  the 
public  interest,  in  accordance  with 
applicable  statutory  policies,  standards 
and  requirements. 

§2200>>4    ResponsMUtiaa. 

The  Director  of  the  BLM  has  the 
responsibiiity  of  carrying  out  the 
functions  of  the  Secretary  of  the  fintenor 
under  these  regulations. 

§2200.0-5    Oallnitioa*. 

As  used  in  this  part: 

(a)  Aetjoisjdoa  means  the  procuring  o{ 
lands  OS  interests  in  lands  bj{  tise 


Secretary,  acting  oa  behalf  of  the  United 
States,  by  exchange,  parchase,  donation, 
or  emittent  domain. 

(b)  Adjustment  to  relative  valves 
means  compensation  for  exchange- 
related  costs,  or  other  responsibihties  or 
requirements  assumed  by  one  party, 
which  ordinarily  would  be  borne  by  the 
other  party.  These  adjustments  do  not 
alter  die  agreed  upon  value  of  the  lands 
involved  in  an  exchange. 

(c)  Agreement  to  initiate  means  a 
written,  nonbiiKliag  statement  of  present 
intent  to  initiate  and  pursue  an 
exchange,  which  is  signed  by  the  parties 
and  which  may  be  amended  by  consent 
of  the  parties  or  terminated  at  any  time 
upon  written  notice  by  any  party. 

(d\Apptaisal  or  Appraisai  report 
means  a  written  statemeat 
independently  and  impartially  prepared 
by  a  qualified  appraiser  setting  forth  an 
opinion  as  to  the  market  value  of  the 
lands  or  interests  in  lands  as  of  a 
specific  datefs),  supported  by  the 
presentation  and  analysis  of  relevant 
market  information. 

(e)  Approximately  equal  value  means 
the  lands  involved  in  an  exchange  have 
readily  apparent  and  substantially 
similar  elements  o£  value,  such  as 
location,  size,  use,  physical 
characteristics,  and  other  amenities. 

(f)/4/^/ira/;biJ  means  a  process  to 
resolve  a  disagreement  among  the 
parties  as  to  appcaiscd  value,  performed 
by  an  arbitrator  appointed  by  the 
Secretary  from  a  list  recommended  by 
the  American  Arbitration  Association^ 

(g)  Assembled  load  exchange  means 
the  consolidation  of  audtiple  parcels  of 
Federal  and/or  non-Federal  lands  for 
paiposes  of  one  or  mors  exchange 
transactions  over  a  period  of  time. 

(h)  Authorized  officer  means  any 
employer  of  the  BLM  who  has  been 
delegated  the  authority  and 
responsibihty  to  make  decisions  and 
perform  the  duties  described  in  this  part 

(i)  Barsaining  means  a  process,  other 
than  arbitration,  by  which  parties 
attempt  to  resolve  a  dispute  concerning 
the  appraised  value  ef  the  lands 
involved'  in  an  exchange. 

(j)  Federal  lands  means  any  lands  or 
interests  in  lands,  such  as  mineral  or 
timber  interests,  that  are  owned  by  the 
United  States  and  administered  by  the 
Secretary  of  the  Interior  through  the 
Director  of  the  BLM.  without  regard  to 
how  the  United  States  acquired 
ownership,  except  [1)  lands  located  on 
the  Outer  Continental  Shelf:  and  (2) 
landa  held  for  the  benefit  of  IndMuaa; 
Aleuts  and  Eskimos. 

(k)  Hazardous  sabe lances  means 
those  substaiures  designated  under 
Enviroomen^al  Protection  Agency 
reflations  at  40  CFR  part  302: 


(I)  Highest  and  best  use  means  an 
appraiser's  supported  opinion  of  the 
most  probable  and  legal  use  of  a 
properiy,  based  on  nwrket  evidence^  as 
of  the  date  of  vakiation. 

[m]  Lands  means  any  land  aiid/or 
interests  in  land. 

(n)  Market  value  means  the  most 
probable  price  in  cash,  or  terms 
equivalent  to  cash,  which  lands  or 
interests  in  lands  should  bring  in  a 
competitive  and  open  market  under  aH 
conditions  requisite  to  a  fair  sale,  where 
the  buyer  and  seller  each  acts  prudently 
and  knowledgeabfy,  and  the  price  is  not 
affected  by  undue  infhience. 

(o)  Mineral  knvs  means  the  mining 
laws,  mineral  leasing  laws,  and  the 
Geothermal  Steam  Act,  but  not  the 
Materials  Sales  Act. 

(p)  Outstanding  interests  means  rights 
or  interests  in  property  held  by  an  entity 
other  than  a  party  to  an  exchange. 

(q)  Party  means  the  United  States  or 
any  person.  State  or  local  government 
who  enters  into  an  agreement  to  initiate 
an  exchange. 

(r)  Person  means  any  individual, 
corporation,  or  other  legal  entity  legally 
capable  to  hold  title  to  and  convey  land. 
An  individual  must  be  a  citizen  of  the 
United  States  and  a  corporation  must  be 
subject  to  the  laws  of  the  United  States 
or  of  the  State  where  the  land  is  located 
or  the  corporation  is  incorporated. 

(s)  Public  land  laws  means  that  body 
of  non-mineral  land  laws  dealing  with 
the  disposal  of  public  landa 
administered  by  the  Secretary  of  tfie 
Interior. 

(t)  Reserved  interest  means  aa 
interest  in  real  praperty  retained  by  a 
party  from  a  conveyance  of  the  btle  to 
that  property. 

(u)  Secretary  means  the  Secretary  of 
the  Interior  or  the  individual  to  whom 
responsibilities  have  been  delegatedi 

(v)  Segregation  means  the  removal  for 
a  limited  period,  subject  to  valid  existing 
rights,  of  a  specified  area  of  the  Federal 
lands  from  appropriation  under  the 
public  land  laws  and  mineral  laws, 
pursuant  to  the  authority  of  the 
Secretary  of  the  Interior  to  allow  for  the 
orderly  administration  of  the  Federal 
lands. 

Iw)  Statement  ef  vmloe  means  a 
written  report  prepared  by  a  qualified 
appraiser  that  documents  an  estimate  of 
value  and  contains,  at  a  minimum,  the 
conclusioiis  reached  in  the  appraiser'^ 
investigation  and  analysis. 

§220OJ>-«    PoHey. 

(a)  Exchanges  are  discretionary.  The- 
Secretary  is  not  required  loexcbaoge 
any  Federal  lands.  Land  exchange*  err 
discretiooary,  veiantacy  real  estate 


49970 Federal  Register  /  Vol.  56.  No.  191  /  Wednesday.  October  2.  1991  /  Proposed  Rules 


transactions  between  the  Federal  and 
non-Federal  parties.  Unless  and  until  the 
parties  enter  into  a  binding  exchange 
agreement,  any  party  may  withdraw 
from  and  terminate  an  exchange 
proposal  at  any  time  during  the 
exchange  process. 

(b)  Determination  of  public  interest. 
The  authorized  officer  may  complete  an 
exchange  only  after  a  determination  is 
made  that  the  public  interest  will  be 
well  served.  When  considering  the 
public  interest,  the  authorized  officer 
shall  give  full  consideration  to  the 
opportunity  to  achieve  better 
management  of  Federal  lands,  to  meet 
the  needs  of  State  and  local  residents, 
and  to  secure  important  objectives, 
including  but  not  limited  to:  Protection 
of  fish  and  wildlife  habitats,  cultural 
resources,  wilderness  and  aesthetic 
values:  enhancement  of  recreation 
opportunities  and  public  access; 
consolidation  of  lands  and/or  interests 
in  lands,  such  as  mineral  and  timber 
interests,  for  more  logical  and  efficient 
management  and  development; 
consolidation  of  split  estates;  expansion 
of  communities;  accommodation  of  land 
use  authorizations;  promotion  of 
multiple-use  values;  and  fulfillment  of 
public  needs.  The  authorized  officer 
"must  find  that 

(1)  The  resource  values  and  the  public 
objectives  which  the  Federal  lands  or 
interests  to  be  conveyed  may  serve  if 
retained  in  Federal  ownership  are  not 
more  than  the  resource  values  of  the 
non-Federal  lands  or  interests  and  the 
public  objectives  they  could  serve  if 
acquired,  and 

(2)  The  intended  use  of  the  conveyed 
Federal  lands  will  not  be  in  conflict  with 
management  objectives  on  adjacent 
Federal  lands  and  Indian  trust  lands. 
Such  finding  and  the  supporting 
rationale  shall  be  made  part  of  the 
administrative  record. 

(c)  Equal  value  exchanges.  An 
exchange  of  lands  or  interests  shall  be 
based  on  market  value  as  determined  by 
the  Secretary  through  appraisals),  or 
bargaining  based  on  appraisal(8],  or 
arbitration.  Lands  or  interests  to  be 
exchanged  shall  be  of  equal  value  or 
equalized  in  accordance  with  the 
methods  set  forth  in  S  2201.6  of  this  part. 

(d)  Same-State  exchanges.  The 
Federal  and  non-Federal  lands  involved 
in  an  exchange  authorized  pursuant  to 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended, 
shall  be  located  within  the  same  State. 

(e)  O  and  C  land  exchanges.  Non- 
Federal  lands  acquired  in  exchange  for 
revested  Oregon  and  California  Railroad 
Company  Grant  lands  or  reconveyed 
Coos  Bay  Wagon  Road  Grant  lands  are 
required  to  be  located  within  the  same 


counties  as  the  grant  lands,  and.  upon 
acquisition  by  the  United  States, 
automatically  shall  assume  the  same 
status  as  the  lands  for  which  they  were 
exchanged. 

(f)  Congressional  designations.  Upon 
acceptance  of  title  by  the  United  States, 
lands  acquired  by  an  exchange  that  are 
within  the  boundaries  of  any  unit  of  the 
National  Forest  System,  National  Park 
System,  National  Wildlife  Refuge 
System,  National  Wild  and  Scenic 
Rivers  System,  National  Trails  System, 
National  Wilderness  Preservation 
System,  or  any  other  system  established 
by  Act  of  Congress;  the  California 
Desert  Conservation  Area;  or  any 
national  conservation  or  national 
recreation  area  established  by  Act  of 
Congress,  shall  immediately  be  reserved 
for  and  become  part  of  the  unit  or  area 
within  which  they  are  located,  without 
further  action  by  the  Secretary,  and 
shall  thereafter  be  managed  in 
accordance  with  all  laws,  rules, 
regulations,  and  land  use  plans 
applicable  to  such  unit  or  area. 

(g)  Land  and  resource  management 
planning.  The  authorized  officer  shall 
consider  only  those  exchange  proposals 
that  are  in  conformance  with  land  use 
plans,  where  applicable.  Lands  acquired 
by  an  exchange  within  a  BLM  district 
shall  automatically  become  part  of  that 
district.  The  acquired  lands  shall  be 
managed  in  accordance  with  existing 
regulations  and  provisions  of  applicable 
land  use  plans  or  plan  amendments. 
Lands  acquired  by  an  exchange  that  are 
located  within  the  boundaries  of  areas 
of  critical  environmental  concern  or  any 
other  area  having  an  administrative 
designation  established  through  the  land 
use  planning  process  shall  automatically 
become  part  of  the  unit  or  area  within 
which  they  are  located,  without  further 
action  by  the  BLM.  and  shall  be 
managed  in  accordance  with  all  laws, 
rules,  regulations,  and  land  use  plans 
applicable  to  such  unit  or  area. 

(h)  Environmental  analysis.  When  an 
agreement  to  initiate  an  exchange  is 
signed,  an  environmental  analysis  shall 
be  conducted  by  the  authorized  officer 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4371).  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508).  and  the 
environmental  policies  and  procedures 
of  the  Department  of  the  Interior  and  the 
BLM.  In  making  this  analysis,  the 
authorized  officer  shall  consider  timely 
written  comments  received  in  response 
to  the  published  exchange  notice, 
pursuant  to  §  2201.2  of  this  part. 

(i)  Reservations  mode  in  the  public 
interest.  In  any  exchange,  the  authorized 
officer  shall  reserve  such  rights  or  retain 


such  interests  as  are  needed  to  protect 
the  public  interest  or  shall  otherwise 
restrict  the  use  of  Federal  lands  to  be 
exchanged,  as  appropriate.  The  use  or 
development  of  lands  conveyed  out  of 
Federal  ownership  shall  be  subject  to 
any  restrictions  imposed  by  the 
conveyance  documents  and  all  laws, 
regulations,  and  zoning  authorities  of 
State  and  local  governing  bodies. 

(j)  Hazardous  substances. — (1) 
Federal  lands.  The  authorized  officer 
shall  provide  notice  of  known  storage, 
release,  or  disposal  of  hazardous 
substances  on  the  Federal  lands  during 
time  of  Federal  ownership  to  the  other 
parties  in  accordance  with  the 
provisions  of  40  CFR  part  373.  For 
purposes  of  this  part,  an  agreement  to 
initiate  an  exchange  or  an  exchange 
agreement  shall  qualify  as  a  "contract 
notice"  as  required  by  40  CFR  part  373. 
Unless  the  non-Federal  party  is 
potentially  responsible  and  participated 
in  the  storage,  disposal,  or  release  of 
hazardous  substances,  the  conveyance 
document  from  the  United  States  shall 
contain  a  covenant  warranting  that  all 
remedial  action  necessary  to  protect 
human  health  and  the  environment  with 
respect  to  any  such  substance  remaining 
on  the  property  has  been  taken  before 
the  date  of  transfer,  and  that  any 
additional  remedial  action  found 
necessary  after  the  transfer  shall  be 
completed  by  the  United  States, 
pursuant  to  42  U.S.C.  9620(h)(3).  Where 
the  non-Federal  party  is  a  potentially 
responsible  party  with  respect  to  the 
property,  it  could  be  appropriate  to  enter 
into  an  agreement,  as  referenced  in  42 
U.S.C.  9607(e).  whereby  that  party 
would  indemnify  the  United  States  and 
hold  the  United  States  harmless  against 
any  loss  or  cleanup  costs  after 
conveyance. 

(2)  Non-Federal  lands.  The  non- 
Federal  party  shall  notify  the  authorized 
officer  of  any  hazardous  substances 
known  or  suspected  to  have  been 
released,  stored,  or  disposed  of  on  the 
non-Federal  land  pursuant  to  §  2201.1  of 
this  part.  Notwithstanding  such  notice, 
the  authorized  officer  shall  determine 
whether  hazardous  substances  are 
present  on  the  non-Federal  land 
involved  in  an  exchange.  If  hazardous 
substances  are  present  or  believed  to  be 
present  on  the  non-Federal  land,  the 
authorized  officer  shall  reach  an 
agreement  with  the  non-Federal  party 
regarding  the  responsibility  for 
appropriate  response  action  concerning 
the  hazardous  substances  before 
completing  the  exchange.  The  terms  of 
this  agreement  and  any  appropriate 
"hold  harmless"  agreement  shall  be 
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included  in  an  exchange  agreement, 
pursuant  to  §  2201.7-2  of  this  part. 

(k)  Legal  description  of  properties.  All 
lands  subject  to  an  exchange  shall  be 
properly  described  on  the  basis  of  either 
a  survey  executed  in  accordance  with 
the  Public  Land  Survey  System  laws  and 
standards  of  the  United  States  or  be 
properly  described  and  clearly  locatable 
by  other  means  as  may  be  prescribed  by 
law. 

(1)  Unsurveyed  school  sections.  For 
purposes  of  exchange  only,  unsurveyed 
school  sections,  which  would  become 
State  lands  upon  survey  by  the 
.  Secretary,  are  considered  as  "non- 
Federal"  lands  and  may  be  used  by  the 
State  in  an  exchange  with  the  United 
States.  However,  minerals  shall  not  be 
reserved  by  the  State  when  unsurveyed 
sections  are  used  in  an  exchange.  As  a 
condition  of  the  exchange,  the  State 
shall  have  waived,  in  writing,  all  rights 
to  unsurveyed  sections  used  in  the 
exchange. 

(m)  Coordination  with  State  and  local 
governments.  At  least  60  days  prior  to 
the  conveyance  of  and  upon  issuance  of 
the  patent  for  Federal  lands,  the 
authorized  officer  will  notify  the 
Governor  of  the  State  within  which  the 
Federal  lands  covered  by  the  notice  are 
located  and  the  head  of  the  governing 
body  of  any  political  subdivision  having 
zoning  or  other  land  use  regulatory 
authority  in  the  geographical  area  within 
which  the  Federal  lands  are  located. 

(n)  Fee  coal  exchanges.  As  part  of  the 
consideration  of  whether  public  interest 
would  be  served  by  the  acquisition  of 
fee  coal  through  exchange,  the 
provisions  of  subpart  3461  of  this  title 
shall  be  applied  and  shall  be  evaluated 
as  a  factor  and  basis  for  the  exchange. 

§2200.0-7    Scope. 

(a)  These  rules  set  forth  the 
procedures  for  conducting  exchanges  of 
Federal  lands.  The  procedures  in  these 
rules  are  supplemented  by  the  BLM 
Manuals  and  Handbooks  2200  and  9310. 

(b)  These  rules  apply  to  all  exchanges 
involving  Federal  lands,  as  defined 
herein,  except  to  the  extent  they  are 
inconsistent  with  the  authorities  listed 
in  parts  2210,  2240,  2250,  and  2270  of  this 
title.  These  rules  also  apply  to  the 
exchange  of  interests  in  either  Federal 
or  non-Federal  lands,  including  but  not 
limited  to  minerals  and  timber. 

(c)  The  application  of  these  rules  to 
exchanges  made  under  the  authority  of 
the  Alaska  Native  Claims  Settlement 
Act,  as  amended  (43  U.S.C.  1621)  or  the 
Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3192),  shall 
be  limited  to  those  provisions  which  do 
not  conflict  with  the  provisions  of  these 
Acts. 


(d)  Unless  the  parties  to  an  exchange 
otherwise  agree,  land  exchanges  for 
which  an  agreement  to  initiate  an 
exchange  was  entered  into  prior  to 
(Insert  effective  date  of  final  rule],  may 
proceed  in  accordance  with  applicable 
laws  and  regulations  in  effect  at  the  time 
the  agreement  was  signed. 

(e)  Exchanges  proposed  by  persons 
holding  fee  title  to  coal  deposits  that 
qualify  for  exchanges  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (30  U.S.C.  1260(b)(5))  and  as 
provided  in  Subpart  3436  of  this  title 
shall  be  processed  in  accordance  with 
this  part,  except  as  otherwise  provided 
in  Subpart  3436  pf  this  title. 

Subpart  2201— Exchanges— Specific 
Requirements  [Revised] 

4.  Subpart  2201  is  revised  to  read  as 
follows: 

Subpart  2201— Exctianget— Specific 
Requirements 

Sec. 

2201.1  Agreement  to  initiate  an  exchange. 
2201.1-1    Assembled  land  exchanges. 
2201.1-2    Segregative  effect. 

2201.1-3    Assumption  of  costs. 

2201.2  Notice  of  exchange  proposal. 

2201.3  Appraisals. 

2201.3-1    Appraiser  qualifications. 
2201.3-2    Market  value. 
2201.3-3    Appraisal  report  standards. 
2201.3-4    Appraisal  review. 

2201.4  Bargaining;  arbitration. 

2201.5  Exchanges  at  approximately  equal 
value. 

2201.6  Value  equalization;  cash  equalization 
waiver 

2201.7  Approval  of  exchanges. 
2201.7-1    Notice  of  decision. 
2201.7-2    Exchange  agreement. 

2201.8  Title  standards. 

2201.9  Case  closing. 

Subpart  2201— Exchanges— Specific 
Requirements 

§  220 1 . 1    Agreement  to  Initiate  an 

exchange. 

(a)  Exchanges  may  be  proposed  by  the 
BLM  or  by  any  person.  State,  or  local 
government.  Initial  exchange  proposals 
should  be  directed  to  the  authorized 
officer  responsible  for  the  management 
of  Federal  lands  involved  in  an 
exchange. 

(b)  To  assess  the  feasibility  of  an 
exchange  proposal,  the  prospective 
parties  may  agree  to  obtain  a 
preliminary  estimate  of  values  of  the 
lands  involved  in  the  proposal.  The 
preliminary  estimate  shall  be  prepared 
by  a  qualified  appraiser. 

(c)  If  the  authorized  officer  agrees  to 
proceed  with  an  exchange  proposal,  a 
nonbinding  agreement  to  initiate  an 
exchange  shall  be  executed  by  all 


prospective  parties.  At  a  minimum,  the 
agreement  shall  include: 

(1)  The  identity  of  the  parties  involved 
in  the  proposed  exchange  and  the  status 
of  their  ownership  or  ability  to  provide 
title  to  the  land; 

(2)  A  description  of  the  lands  or 
interest  in  lands  being  considered  for 
exchange: 

(3)  A  statement  by  each  party,  other 
than  the  United  States,  certifying  that 
such  party  is  a  citizen  of  the  United 
States  or  a  corporation  or  other  legal 
entity  subject  to  the  laws  of  the  United 
States  or  a  State  thereof  State  and  local 
governments  are  exempt  from  this 
certification  requirement; 

(4)  A  description  of  the  appurtenant 
rights  proposed  to  be  exchanged  or 
reserved  and  any  known  authorized  or 
unauthorized  uses,  outstanding 
interests,  exceptions,  covenants, 
restrictions,  title  defects  or 
encumbrances: 

(5)  A  time  schedule  for  completing  the 
proposed  exchange: 

(6)  An  assignment  of  responsibility  for 
performance  of  required  functions  and 
for  costs  associated  with  processing  the 
exchange: 

(7)  A  statement  specifying  whether 
compensation  for  costs  assumed  will  be 
allowed  pursuant  to  the  provisions 
contained  in  §  2201.1-3  of  this  part: 

(8)  Notice  of  any  known  release, 
storage,  or  disposal  of  hazardous 
substances  on  involved  Federal  or  non- 
Federal  lands,  and  any  commitments 
regarding  responsibility  for  removal  or 
other  remedial  actions  concerning  such 
substances  on  involved  non-Federal 
lands.  All  such  terms  and  conditions 
regarding  non-Federal  lands  shall  be 
included  in  a  land  exchange  agreement 
pursuant  to  §  2201.7-2  of  this  part; 

(9)  A  grant  of  permission  by  each 
party  to  physically  examine  the  lands 
offered  by  the  other  party: 

(10)  The  terms  of  any  assembled  land 
exchange  arrangement,  pursuant  to 

§  2201.1-1  of  this  part: 

(11)  A  statement  as  to  any 
arrangements  for  relocation  of  any 
tenants  occupying  non-Federal  land, 
pursuant  to  §  2201.8(c)(l)(iv)  of  this  part: 

(12)  A  notice  to  an  owner-occupant  of 
the  voluntary  basis  for  the  acquisition  of 
the  non-Federal  lands,  pursuant  to 

S  2201.8(c)(l)(iv)  of  this  part:  and 

(13)  A  statement  as  to  the  manner  in 
which  documents  of  conveyance  will  be 
exchanged,  should  the  exchange 
proposal  be  successfully  completed. 

(d)  Unless  the  parties  agree  to  some 
other  schedule,  no  later  than  90  days 
from  the  date  of  the  executed  agreement 
to  initiate  an  exchange,  the  parties  shall 
arrange  for  appraisals  which  are  to  be 
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completed  within  tiinelrajnes  and  under 
buch  terms  as  are  negotiated.  In  the 
absence  of  current  market  information 
reliably  supporting  value,  the  parties 
may  agree  to  use  other  acceptable  and 
commonly  recognized  methods  to 
estimate  value. 

(e)  An  agreement  to  initiate  an 
exchange  may  be  amended  by  consent 
of  the  parties  or  terminated  at  any  lime 
upon  written  notice  by  any  party. 

(f)  Entering  into  an  agreement  to 
initiate  an  exchange  does  not  legally 
bind  any  party  to  proceed  with 
processing  or  to  consummate  a  proposed 
exchange,  or  to  reimburse  or  pay 
damages  to  any  party  to  a  proposed 
exchange  that  is  not  consummated  or  to 
anyone  doing  business  with  any  such 
party. 

(gj  The  withdrawal  from  an  exchange 
proposal  by  the  authorized  officer  at  any 
time  prior  to  the  notice  of  decision, 
pursuant  to  §  2201.7-1  of  this  part,  shall 
not  be  protestable  or  appealable  under 
43  CFR  Part  4. 

§  2201.1-1    Assembled  land  exchanges. 

(a]  Whenever  the  authorized  officer 
determines  it  to  be  practicable,  an 
assembled  land  exchange  arrangement 
may  be  used  to  facilitate  exchanges  and 
reduce  costs. 

(b)  The  parties  to  an  exchange  may 
agree  to  such  an  arrangement  where 
multiple  parcels  of  Federal  and/or  non- 
Federal  lands  are  consolidated  into  a 
package  for  the  ptupose  of  completing 
one  or  more  exchange  transactions  over 
a  period  of  time. 

(c}  An  assembled  land  exchange 
arrangement  shall  be  documented  in  the 
agreement  to  initiate  an  exchange, 
pursuant  to  S  2201.1  of  this  part 

(dj  Values  of  the  Federal  and  non- 
Federal  lands  involved  in  an  assembled 
exchange  arrangement  shall  be 
estimated  pursuant  to  §  2201.3  of  this 
part. 

(e)  If  more  than  one  transaction  is 
necessary  to  complete  the  exchange 
package,  the  parties  shall  establish  a 
ledger  account  under  which  the  Federal 
and  non-Federal  lands  can  be 
exchanged.  When  a  ledger  account  it 
used,  the  authorized  officer  shall: 

(1)  Assure  that  the  value  difference 
between  the  Federal  and  non-Federal 
lands  does  not  exceed  25  percent  of  the 
total  value  of  the  Federal  lands 
conveyed; 

(2)  Assure  that  the  values  of  the 
Federal  and  non-Federal  lands 
conveyed  are  balanced  with  land  and/ 
or  money  at  least  every  2  years  pursuant 
•o  S  2201.6  of  this  part  and 

(3)  If  necessary,  require  from  the  non- 
Federal  party  a  deposit  of  cash,  bond  or 
other  approved  surety  in  an  amount 


equal  to  any  outstanding  value 
differential. 

(f]  The  assembled  exchai^e 
arrangement  may  be  terminated 
unilaterally  by  any  party  at  any  time  or 
upon  depletion  of  the  Federal  or  non- 
Federal  lands  assembled.  Prior  to 
termination,  values  shall  be  equalized 
pursuant  to  §  2201.6  of  this  part. 

§  2M1.1-2    Segregative  effect 

(a)  If  a  proposal  is  made  to  exchange 
Federal  lands,  the  authorized  officer 
may  direct  the  appropriate  State  Office 
of  the  BLM  to  segregate  the  Federal 
lands  by  a  notation  on  the  public  land 
records.  Subject  to  valid  existing  rights, 
the  record  notation  shall  segregate  the 
Federal  lands  from  appropriation  under 
the  public  land  laws  and  mineral  laws 
for  a  period  not  to  exceed  5  years  from 
the  date  of  notation. 

(b)  Any  interests  of  the  United  States 
in  the  non-Federal  lands  that  are 
covered  by  the  exchange  proposal  may 
be  noted  and  segregated  from 
appropriation  under  the  mineral  laws  for 
a  period  not  to  exceed  5  years  from  the 
date  of  notation. 

(c)  The  segregative  effect  shall 
terminate: 

(1)  Automatically,  upon  issuance  of 
patent  or  other  document  of  conveyance 
to  the  affected  lands; 

(2)  On  the  date  and  time  specified  in 
an  opening  order,  pubhshed  by  the 
appropriate  State  Office  of  the  BIM  in 
the  Federal  Register,  if  a  decision  is 
made  not  to  proceed  with  the  exchange 
or  upon  deletion  of  any  lands  from  the 
exchange  proposah  or 

(3)  Automatically,  at  the  end  of  the 
segregation  period  not  to  exceed  5  years 
from  the  date  of  notation  on  the  public 
land  records,  whichever  occurs  first. 

(d)  Non-Federal  lands  acquired 
through  exchange  by  the  United  States 
automatically  shall  be  segregated  from 
appropriation  under  the  public  land 
laws  and  mineral  laws  for  90  days  after 
acceptance  of  title  by  the  United  States, 
pursuant  to  §  2201.9(b)  of  this  part,  and 
the  public  land  records  shall  be  noted 
accordingly. 

§2201.1-3    Assumption  of  costs. 

(a)  Generally,  each  party  to  an 
exchange  will  bear  their  own  costs  of 
the  exchange.  However,  if  the 
authorized  officer  finds  it  is  in  the  public 
interest,  subject  to  the  conditions  and 
limitations  specified  in  paragraphs  (b) 
and  (c)  of  this  section,  the  agreement  to 
initiate  an  exchange  may  provide  thab 

(1)  The  parties  may  assume,  without 
compensation,  all  or  part  of  the  costs  or 
other  responsibilities  or  requirements 
that  the  authorized  officer  determines 


would  ordinarily  be  borne  by  the  other 
parties;  or 

(2)  The  parties  may  agree  to  make 
adjustments  to  the  relative  values 
involved  in  an  exchange  transaction  in 
order  to  compensate  parties  for 
assuming  costs  or  other  responsibilities 
or  requirements  that  the  authorized 
officer  determines  would  ordinarily  be 
borne  by  the  other  parties.  These  costs 
or  services  may  include  but  are  not 
limited  to:  Land  surveys,  appraisals, 
mineral  examinations,  timber  cruises. 
title  searches,  title  curative  actions, 
cultural  resource  surveys  and  mitigation, 
hazardous  substance  surveys  and 
controls,  removal  of  encumbrances, 
arbitration  including  all  fees,  bargaining, 
curing  deficiencies  preventing  highest 
and  best  use  of  the  land,  conducting 
public  hearings,  assemblage  of  non- 
Federal  parcels  from  multiple 
ownerships,  and  the  expense  of 
complying  with  laws,  regulations,  and 
policies  apphcable  to  exchange 
transactions,  or  which  are  necessary  to 
bring  the  Federal  and  non-Federal  lands 
involved  in  the  exchange  to  their  highest 
and  best  use  for  appraisal  and  exchange 
purposes. 

(b)  The  authorized  officer  may  agree 
to  assume  costs  ordinarily  borne  by  the 
non-Federal  party  without  compensation 
or  to  compensate  the  non-Federal  party 
for  assuming  Federal  costs  when  it  is 
clearly  in  the  public  interest  and  the 
authorized  officer  determines  and 
documents  that: 

(1)  The  amount  of  such  cost  assumed 
or  compensation  is  reasonable  and 
accurately  reflects  the  value  of  the  cost 
or  service  provided,  or  any 
responsibility  and  requirement  assumed; 

(2)  The  proposed  exchange  is  a  high 
priority  of  the  agency; 

(3)  The  land  exchange  must  be 
expedited  to  protect  important  Federal 
resource  values,  such  as 
Congressionally  designated  areas  or 
endangered  species  habitat; 

(4)  Cash  equalization  funds  are 
available  for  compensating  the  non- 
Federal  party;  and 

(5)  There  are  no  other  practicable 
means  available  to  the  authorized 
officer  of  meeting  Federal  exchange 
processing  costs,  responsibilities,  or 
requirements. 

(c)  The  total  amount  of  adjustment 
agreed  to  as  compensation  for  costs 
pursuant  to  this  section  shall  not  exceed 
the  limitations  set  forth  in  S  2201.6  of 
this  part. 

§2201^    Notice  of  exchange  proposal 

(a)  Upon  entering  into  an  agreement 
to  initiate  an  exchange,  the  authorized 
officer  shall  publish  a  notice  once  a 
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week  for'4  consecutive  weeks  in 
newspapers  of  general  circulation  in  the 
counties  in  which  the  Federal  and  non- 
Federal  lands  or  interests  proposed  for 
exchange  are  located.  The  authorized 
officer  shall  notify  authorized  users  and 
make  other  distribution  of  the  notice  as 
appropriate.  At  a  minimum,  the  notice 
shall  include: 

(1]  The  identity  of  the  parties  involved 
in  the  proposed  exchange; 

(2)  A  description  of  the  lands  being 
considered  for  exchange; 

(3)  A  statement  as  to  the  effect  of 
segregation  from  appropriation  under 
the  public  land  laws  and  mineral  laws,  if 
applicable;  and 

(4)  An  invitation  to  the  public  to 
submit  any  comments  or  to  advise  as  to 
any  liens,  encumbrances,  or  other  claims 
relating  to  the  lands  being  considered 
for  exchange. 

(b)  To  be  assured  of  consideration  in 
the  environmental  analysis  of  the 
proposed  exchange,  all  comments  shall 
be  made  in  writing  to  the  authorized 
officer  and  postmarked  or  delivered 
within  45  days  after  the  initial  date  of 
publication. 

(c)  The  authorized  officer  is  not 
required  to  republish  descriptions  of  any 
lands  excluded  from  the  final  exchange 
transaction,  provided  such  lands  were 
identified  in  the  notice  of  exchange 
proposal.  In  addition,  minor  corrections 
of  land  descriptions  and  other 
insignificant  changes  do  not  require 
republication. 

§2201.3    Appraisals. 

The  Federal  and  non-Federal  parties 
to  an  exchange  shall  comply  with  the 
appraisal  standards  set  forth  in 
§§  2201.3-1  through  2201.3-4  of  this  part 
and,  to  the  extent  appropriate,  with  the 
Department  of  Justice  "Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions"  when  appraising  the 
values  of  the  Federal  and  non-Federal 
lands  involved  in  an  exchange. 

§  2201.3-1    Appraiser  qualifications. 

(a)  A  qualified  appraiser  shall  provide 
to  the  authorized  officer  appraisals 
estimating  the  market  value  of  Federal 
and  non-Federal  properties  involved  in 
an  exchange.  A  qualified  appraiser  may 
be  an  employee  or  a  contractor  to  the 
Federal  or  non-Federal  exchange 
parties.  At  a  minimum,  a  qualified 
appraiser  shall  be  an  individual, 
approved  by  the  authorized  officer,  who 
is  competent,  reputable,  impartial,  and 
has  training  and  experience  in 
appraising  property  similiar  to  the 
property  involved  in  the  appraisal 
assignment. 

(b)  Qualified  appraisers  shall  comply 
with  State  regulatory  requirements 


consistent  with  title  XI  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA)  (12 
U.S.C.  3331).  In  the  event  a  State  or 
Territory  does  not  have  approved 
policies,  practices  and  procedures 
regulating  the  activities  of  appraisers, 
the  BLM  may  implement  qualification 
standards  commensurate  with  those 
adopted  by  other  States  or  Territories 
meeting  the  requirements  of  FIRREA. 

§2201.3-2    Market  value. 

(a]  In  estimating  market  value,  the 
appraiser  shall: 

(1)  Determine  the  highest  and  best  use 
of  the  property  to  be  appraised; 

(2)  Estimate  the  value  of  the  lands  and 
interests  as  if  in  private  ownership  and 
available  for  sale  in  the  open  market; 

(3)  Include  historic,  wildlife, 
recreation,  wilderness,  scenic,  cultural, 
or  other  resource  values  or  amenities 
that  are  refiected  in  prices  paid  for 
similiar  properties  in  the  competitive 
market; 

(4)  Consider  the  contributory  value  of 
any  interest  in  land  such  as  mineral  or 
timber  interests,  to  the  extent  they  are 
consistent  with  the  highest  and  best  use 
of  the  property; 

(5)  Estimate  separately,  if  stipulated  in 
the  agreement  to  initiate  in  accordance 
with  S  2201.1  of  this  part,  the  value  of 
each  property  assembled  from  multiple 
ownerships  by  the  non-Federal  party  for 
purposes  of  exchange,  pursuant  to 

§  2201.1-1  of  this  part; 

(6)  Estimate  the  value  of  multiple- 
parcel  Federal  lands  involved  in  an 
assembled  land  exchange  arrangement 
in  a  manner  comparable  to  that  used  on 
the  involved  non-Federal  lands; 

(7)  Disregard  any  change  in  market 
value  prior  to  the  date  of  valuation 
caused  by  the  intent  of  the  BLM  to 
acquire  the  non-Federal  property,  or  the 
intended  public  use  of  the  property;  and 

(8)  Refrain  from  independently  adding 
the  separate  values  of  the  fractional 
interests  to  be  conveyed,  unless  market 
evidence  indicates: 

(i)  The  various  interests  contribute 
their* full  value  (pro  rata)  to  the  value  of 
the  whole;  and 

(ii)  The  valuation  is  compatible  with 
the  highest  and  best  use  of  the  property. 

(b)  In  the  absence  of  current  market 
information  reliably  supporting  value, 
the  authorized  officer  may  use  other 
acceptable  and  commonly  recognized 
methods  to  determine  market  value. 

§  220 1 .3-3    Appraisal  report  standards. 

Appraisals  prepared  for  exchange 
purposes  shall  contain,  at  a  minimum, 
the  following  information: 

(a)  A  summary  of  facts  and 
conclusions; 


(b)  The  purpose  and/or  the  function  of 
the  appraisal,  a  definition  of  the  estate 
being  appraised,  and  a  statement  of  the 
assumptions  and  limiting  conditions 
affecting  the  appraisal  assignment,  if 
any; 

(c)  An  explanation  of  the  extent  of  the 
appraiser's  research  and  actions  taken 
to  collect  and  confirm  information  relied 
upon  in  estimating  value; 

(d)  An  adequate  description  of  the 
physical  characteristics  of  the  lands 
being  appraised;  a  statement  of  all 
encumbrances;  title  information, 
location,  zoning,  and  present  use:  an 
analysis  of  highest  and  best  use;  and  at 
least  a  5-year  sales  history  of  the 
property; 

|e)  Disclosure  of  any  knowledge  of  the 
presence,  or  possible  presence,  of 
potentially  hazardous  environmental 
conditions  on  the  property; 

(f)  A  comparative  market  analysis.  If 
more  than  one  method  of  valuation  is 
used,  there  shall  be  an  analysis  and 
reconciliation  of  the  methods  used  to 
support  the  appraiser's  estimate  of 
value; 

(g)  A  description  of  comparable  sales, 
including  a  description  of  all  relevant 
physical,  legal,  and  economic  factors 
such  as  parties  to  the  transaction, 
source  and  method  of  financing,  effect  of 
any  favorable  financing  on  sale  price, 
and  verification  by  a  party  involved  in 
the  transaction; 

(h)  An  estimate  of  market  value; 

(i)  The  effective  date  of  valuation, 
date  of  appraisal,  signature,  and 
certification  of  the  appraiser; 

(j)  A  statement  certifying  that  the 
appraiser  signing  the  report: 

(1)  Personally  contacted  the  property 
owner  or  designated  representative  and 
offered  the  owner  an  opportunity  to  be 
present  during  inspection  of  the 
property; 

(2)  Personally  examined  the  subject 
property  and  all  comparable  sale 
properties  relied  upon  in  the  report; 

(3)  Has  no  present  or  prospective 
interest  in  the  appraised  property;  and 

(4)  Did  not  receive  compensation  that 
was  contingent  on  the  analysis, 
opinions,  or  conclusions  contained  in 
the  appraisal  report;  and 

(k)  Copies  of  relevant  written  reports, 
studies,  or  summary  conclusions 
prepared  by  other^  in  association  with 
the  appraisal  assignment  which  were 
relied  upon  by  the  appraiser  to  estimate 
value.  This  may  include  but  is  not 
limited  to  current  title  reports,  mineral 
reports,  or  timber  cruises  prepared  by 
qualified  specialists. 
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§  2201.3-4    Appraisal  review. 

(a)  Appraisal  reports,  except  for 
statements  of  value  prepared  by  agency 
appraisers,  shall  be  reviewed  by  a 
qualified  review  appraiser  meeting  the 
qualifications  set  forth  in  §  2201.3-1  of 
this  part. 

(b)  The  review  appraiser  shall 
determine  whether  the  appraisal  report: 

(1]  Is  complete,  logical,  consistent  and 
supported  by  a  market  analysis; 

(2)  Complies  with  the  standards 
prescribed  in  §  2201.3-3  of  this  part,  and 

(3)  Reasonably  estimates  the  probable 
market  value  of  the  lands  appraised. 

(c)  The  review  appraiser  shall  prepare 
a  written  review  report,  containing  at  a 
minimum: 

(1)  A  description  of  the  review 
process  used; 

(2)  An  explanation  of  the  adequacy, 
relevance,  and  reasonableness  of  the 
data  and  methods  used  by  the  appraiser 
to  estimate  value: 

(3)  The  reviewing  appraiser's 
statement  of  conclusions  regarding  the 
appraiser's  estimate  of  market  value; 
and 

(4)  A  statement  certifying  that  the 
review  appraiser: 

(i)  Has  no  present  or  prospective 
interest  in  the  property  which  is  the 
subject  of  the  review  report;  and 

(ii)  Did  not  receive  compensation  that 
was  contingent  on  the  approval  of  the 
appraisal  report. 

§2201.4    Bargaining;  art>itratlon. 

(a)  Unless  the  parties  to  an  exchange 
agree  in  writing  to  suspend  or  modify 
the  deadlines  contained  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section,  the 
parties  shall  adhere  to  the  following 
schedule: 

(1)  Within  180  days  from  the  date  of 
receipt  of  the  appraisal(8)  for  review 
and  approval  by  the  authorized  officer, 
the  parties  to  an  exchange  may  agree  on 
the  appraised  values  of  the  lands 
involved  in  an  exchange.  If  the  parties 
cannot  agree  on  the  appraised  values, 
they  may  agree  to  initiate  a  process  of 
bargaining  or  some  other  process  to 
resolve  the  dispute  over  values. 
Bargaining  or  any  other  process  shall  be 
based  on  an  objective  analysis  of  the 
valuation  in  the  appraisal  report(s)  and 
shall  be  a  means  of  reconciling 
differences  in  such  reports,  and  may 
involve  one  or  more  of  the  following 
actions: 

(i)  Submission  of  the  disputed 
appraisal(s)  to  another  qualified 
appraiser  for  review; 

(ii)  Request  for  additional  appraisals; 

(iii)  Involvement  of  an  impartial  third 
party  to  facilitate  resolution  of  the  value 
disputes;  or 


(iv)  Use  of  some  other  acceptable  and 
commonly  recognized  practice  for 
resolving  value  disputes. 
Any  agreement  based  upon  bargaining 
shall  be  in  writing  and  made  part  of  the 
administrative  record.  Such  agreement 
shall  reference  all  relevant  appraisal 
information  and  state  how  the  parties 
reconciled  or  compromised  appraisal 
information  to  arrive  at  an  agreement 
based  on  market  value. 

(2)  If  within  180  days  from  the  date  of 
receipt  of  the  appraisal(s)  for  review 
and  approval  by  the  authorized  officer, 
the  parties  to  an  exchange  cannot  agree 
on  values  but  want  to  continue  with  the 
land  exchange,  the  appraisal(s)  shall,  at 
the  option  of  either  party,  be  submitted 
to  arbitration  unless,  in  lieu  of 
arbitration,  the  parties  have  employed  a 
process  of  bargaining  or  some  other 
process  to  determine  values.  If 
arbitration  occurs,  it  shall  be  conducted 
in  accordance  with  the  real  estate 
valuation  arbitration  rules  of  the 
American  Arbitration  Association.  The 
Secretary  shall  appoint  an  arbitrator 
from  a  list  provided  by  the  American 
Arbitration  Association. 

(3)  Within  30  days  after  completion  of 
arbitration,  the  parties  involved  in  the 
exchange  shall  determine  whether  to 
proceed  with  the  exchange,  modify  the 
exchange  to  reflect  the  findings  of  the 
arbitration  or  any  other  factors,  or 
withdraw  from  the  exchange.  A  decision 
to  withdraw  from  the  exchange  may  be 
made  upon  written  notice  by  either 
party  at  this  time  or  at  any  other  time 
prior  to  entering  into  a  binding  exchange 
agreement. 

(4)  If  the  parties  agree  to  proceed  with 
an  exchange  after  arbitration,  the  values 
established  by  arbitration  shall  be 
binding  upon  all  parties  for  a  period  not 
to  exceed  2  years  from  the  date  of  the 
arbitration  decision. 

(b)  Arbitration  shall  be  limited  to  the 
disputed  valuation  of  the  lands  involved 
in  a  proposed  exchange  and  an 
arbitrator's  award  decision  shall  be 
limited  to  the  value  estimate(8)  of  the 
contested  appraisal(s).  An  award 
decision  shall  not  include 
recommendations  regarding  the  terms  of 
a  proposed  exchange,  nor  shall  an 
award  decision  infringe  upon  the 
authority  of  the  Secretary  to  make  all 
decisions  regarding  management  of 
Federal  lands  and  to  make  public 
interest  determinations. 

§  2201.5    Exctianges  at  approxlmataly 
equal  value. 

(a)  The  authorized  officer  may 
exchange  lands  which  are  of 
approximately  equal  value  when  it  is 
determined  that: 


(1)  It  is  in  the  public  interest  and  that 
the  consummation  of  a  particular 
exchange  will  be  expedited; 

(2)  The  value  of  the  lands  to  be 
conveyed  out  of  Federal  ownership  is 
not  more  than  $150,000  as  based  upon  a 
statement  of  value  prepared  by  a 
qualified  appraiser  and  approved  by  the 
authorized  officer; 

(3)  The  Federal  and  non-Federal  lands 
are  substantially  similar  in  location, 
acreage,  use.  and  physical  attributes; 
and 

(4)  There  are  no  significant  elements 
of  value  requiring  complex  analysis. 

(b)  The  authorized  officer  shall 
document  how  the  determination  of 
approximately  equal  value  was  made. 

§  2201.6    Value  equalization;  casti 
equalization  waiver. 

(a)  To  equalize  the  agreed  upon 
values  of  the  Federal  and  non-Federal 
lands  involved  in  an  exchange,  either 
with  or  without  adjustments  of  relative 
values  as  compensation  for  various 
costs,  the  parties  to  an  exchange  may 
agree  to: 

(1)  Modify  the  exchange  proposal  by 
adding  or  excluding  lands:  and/or 

(2)  Use  cash  equalization  after  making 
all  reasonable  efforts  to  equalize  values 
by  adding  or  excluding  lands. 

(b)  In  no  event  shall  the  combined 
amount  of  any  cash  equalization 
payment  and/or  the  amount  of 
adjustments  agreed  to  as  compensation 
for  costs  under  §  2201.1-3  of  this  part 
exceed  25  percent  of  the  value  of  the 
Federal  lands  to  be  conveyed. 

(c)  The  parties  may  agree  to  waive  a 
cash  equalization  payment  if  the  amount 
to  be  waived  does  not  exceed  3  percent 
of  the  value  of  the  lands  being 
exchanged  out  of  Federal  ownership  or 
$15,000.  whichever  is  less.  This 
provision  shall  not  be  applied  to 
exchanges  where  the  value  differential 
is  in  excess  of  $15,000. 

(d)  A  cash  equalization  payment  may 
be  waived  only  after  the  authorized 
officer  determines  in  writing  how  the 
waiver  will  expedite  the  exchange  and 
why  the  public  interest  will  be  better 
served  by  the  waiver. 

§  2201.7    Approval  of  exctianges. 

§  2201.7-1    Notice  of  decision. 
(a)  Upon  completion  of  all 
environmental  analyses  and  appropriate 
documentation,  market  value  estimates, 
and  all  other  supporting  studies  and 
requirements  to  determine  if  a  proposed 
exchange  is  in  the  public  interest  and  in 
compliance  with  applicable  law  and 
regulations,  the  authorized  officer  shall 
decide  whether  to  approve  an  exchange 
proposal 
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(1)  When  a  decision  to  approve  an 
exchan^  is  made^  the  authorized  o^ieet 
shall  publish  a  notice  of  the  availability 
of  the  decision  in  newspapers  of  general 
circulation.  At  a  minimum,  the  notice 
shall  include: 

(i)  Date  of  decision: 

{n\  Concise  description  of  the 
decision; 

(iir)  Name  and  tide  of  the  deciding 
official; 

(iv)  Directions  for  obtaining  a  copy  of 
the  decision;  and 

(v)  Date  of  the  begiraung  of  the  protest 
period. 

(2)  The  authorized  officer  shall 
distribate  notices  to  State  and  local 
governmental  subdivisions  having 
authority  in  the  geographical  area  within 
which  the  tands  covered  by  the  notice 
are  located  pursuant  to  §  2200.0-6(m)  of 
this  part,  the  non-Federal  exchange 
parties,  authorized  users  of  involved 
Federal  lands,  the  Congressional 
delegation,  and  individuals  who 
requested  notification  or  filed  written 
objections,  and  make  any  other 
distribution  of  the  notice  as  appropriate. 

(b)  If  the  authorized  ofHcer  decides  to 
disapprove  an  exchange,  the  officer 
shall  distribuie  an  appropriate  notice  of 
decision  containiog  the  same 
information  required  under  paragraph 
(a)(1)  of  this  section. 

(c)  For  a  period  of  45  days  after 
issuance  of  a  notice  of  the  availability  of 
a  decision  to  approve  or  disapprove  an 
exchange  proposal,  such  decision  shall 
be  subject  to  protest  and  appeal  as 
provided  for  under  43  CFR  part  4. 

S  2201.7-2    Exchange  agreement 

(a)  The  parties  to  a  proposed 
exchange  niay  enter  into  an  exchange 
agreement  subsequent  to  a  decision  by 
the  authorized  officer  to  approve  the 
exchange,  pursuant  to  S  2201.7-1  of  this 
part.  Such  agreement  shall  be  required  if 
hazardous  substances  are  present  on  the 
non-Federal  lands.  An  exchange 
agreement  shall: 

(1)  Identify  the  parties,  describe  the 
lands  and  interests  to  be  exchanged, 
identify  ali  reseived  and  outstanding 
interests,  stipulate  any  necessary  cash 
equalization,  and  set  forth  all  other 
terms  and  cooditions  necessary  to 
comfilete  the  exchange; 

(2)  Include  the  tserme  regarding 
responsibilky  {(«  removal. 
indemarficatioB  ("hold  harmlesa" 
agreement)^  or  other  remedial  actions 
concerning,  any  hazardous  substances 
on  the  involved  non-Federal  lands;  and 

(3)  Fix  the  agreed  upon  values  of  the 
involved  taads,  nntit  consumosstioikof 
the  land  exrhang*. 

(b)  An  exchanf  e  agreement,  as 
provi^d  iqr  t»  paragraph  ta)  •£  Ikt* 


section,  shall  be  legaUy  binding  on  all 
parties,  subject  to  the  terms  and 
conditions  thereoi.  and  provided: 

(1)  Acceptable  title  can  be  conveyed; 

IZI  No  substantial  loss  or  damage 
occurs  to  either  property  from  any 
cause; 

(3)  No  undisclosed  hazardous 
substances  are  found  on  the  involved 
Federal  or  non-Federal  lands  prior  to 
conveyance; 

(4)  A  decision  to  approve  an  exchange 
pursuant  to  i  2201.7-1  is  upheld  in  the 
event  of  a  protest  or  appeal  under  43 
CFR  part  4;  and 

(5)  The  agreement  is  not  terminated 
by  mutual  consent  or  upon  such  terma 
as  may  be  provided  in  the  agreement. 

(c)  In  the  event  of  a  failure  to  perform 
or  comply  with  the  terms  of  an  exchange 
agreement,  the  noncomplying  party  will 
be  liable  for  alt  costs  borne  by  the  other 
party  as  a  result  of  the  proposed 
exchange  including,  but  not  Hmited  to: 
Land  surveys,  appraisals,  mineral 
examinations,  timber  cruises,  title 
searches,  title  curative  actions,  cultural 
resource  surveys  and  mitigation, 
hazardous  substance  surveys  and 
controls,  removal  of  encumbrances, 
arbitration,  curing  deficiencies 
preventing  highest  and  best  use  of  the 
land,  and  any  other  expenses  incurred 
in  processing  the  proposed  land 
exchange. 

(d)  Absent  an  executed  exchange 
agreement  no  action  taken  by  the 
parties  shall  create  any  contractea!  or 
other  binding  obligationB  or  rights 
enforceable  against  any  party  prior  to 
issuance  of  a  patent  or  deed  to  the 
Federal  lands,  or  acceptance  ci  title  to 
the  non-Federal  lands  by  the  United 
States. 

§2201 J    TttI*  standards. 

(a)  Title  evidence.  (1)  Unless 
otherwise  specified  by  the  Office  of  the 
Solicitor  of  the  Department  of  the 
Interior,  evidence  of  title  for  lands  or 
interests  being  conveyed  to  the  United 
States  shall  be  in  conformance  with  the 
Department  of  Justice  "Standards  for  the 
Preparation  of  Title  Evidence  in  Land 
Acquisitions  by  the  United  States"  in- 
effect  at  the  time  of  conveyance. 

f2)  The  United  States  is  not  required 
to  furnish  title  evidence  for  the  Federal' 
lands  being  exchanged. 

(b)  Cwrveyaace  documents.  (!)  Uhless 
otherwise  specified  by  the  Office  of  the 
Solic»tor  of  the  Department  of  the 
Interior,  all  conveyances  to  the  United 
States  shall  be  prepared,  executed,  and 
acknowledged  in  accordance  with  the 
Departmmt  of  Justice  "Standards  isr  the 
Preparation  of  Title  Evidence  in  Land 
Acquisition  by  the  Umted  States"  at 
effect  at  the  time  ti  eonvcyance,  and  ia 


accordance  with  the  laws  of  the  State  io 
which  the  lands  are  located. 

(2)  Conveyances  from  the  United 
States  shall  be  by  patent,  quitclaim' 
deed,  or  deed  without  express  or 
implied  warranties,  except  as  to 
hazardous  substances  pirsuant  to 
S  2200.0-«(j)(1)  of  this  title. 

(c)  Tith  encumbrances — fl)  Non- 
Federal  lands,  (i)  Taxes,  liens,  and  other 
encumbrances  such  as  mortgages,  deeds 
of  trust,  and  judj^ents  shall  be 
efanfnated,  released,  or  waived  in 
accordance  with  requirements  of  the 
title  opinion  of  the  Office  of  the  Solicitor 
of  the  Department  of  the  Interior,  or  the 
Department  of  Justice,  as  appropriate. 

(if)  The  United  Slates  shall  not  accept 
lands  in  which  there  are  reserved  or 
outstanding  interests  that  would 
interfere  with  the  use  and  management 
of  land  by  the  United  States  or  would 
otherwise  be  inconsistent  with  the 
authority  under  which,  or  the  purpose 
for  which,  the  lands  are  to  be  acquired. 
Reserved  interests  by  the  non-Federal 
landowner  are  subject  to  agreed  upoa 
covenants  or  conditions  contained  in  the 
conveyance  documents. 

(iii)  Any  personal  property  owned  by 
the  non-Federal  party  which  is  not  a 
part  of  the  exchange  proposal,  should  be 
removed  by  the  non-Federal  party  prior 
to  acceptance  af  title  by  the  United 
States,  unless  the  authorized  officer  and 
the  non-Federal  party  to  the  exchange 
previously  agree  upon  a  specified  period 
to  remove  the  personal  property.  If  the 
personal  property  is  not  removed  pri«r 
to  acceptance  of  title  or  within  the 
otherwise  prescribed  time,  it  shall  be 
deemed  abandoned  and  shall  become 
vested  in  the  United  States. 

(iv)  The  exchange  parties  shaU  reach 
agreement  on  the  arrangements  for  the 
relocation  of  any  tenants.  Qualified 
tenants  occupying  non-Federal  lands 
affected  by  a  land  exchange  may  be 
entitled  to  benefits  under  49  CFR  24.2. 
Unless  otherwise  provided  by  law  ar 
regulation  (49  CFR  24.101(a)(1)), 
relocation  benefits  are  not  apphcable  to 
owner-occupants  involved  in  exchanges 
with  the  United  States  provided  the 
owner-occupants  are  notified  in  writing 
that  the  non-Federa!  lands  are  being 
acquired  by  the  United  States  on  a 
voluntary  basis. 

(2)  Federal  load*.  If  Federal  lands 
proposed  for  exchange  are  occupied 
under  grant,  permit,  easement,  or  lease 
by  a  third  party  who  is  not  •  party  to  the 
exchange,  the  third  party  holder  of  such 
authecization  and  the  aon-Federal  party 
to  the  exchange  may  reach  agreeaient  as 
to  the  dispoaiton  •!  the  existing  usefs) 
authorised  under  the  terms  of  the  graal,. 
permit^  eascroeni.  or  hease.  The  na»- 
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Federal  exchange  party  shall  submit 
documented  proof  of  such  agreement 
prior  to  issuance  of  a  decision  to 
approve  the  land  exchange,  as 
instructed  by  the  authorized  officer.  If 
an  agreement  cannot  be  reached,  the 
authorized  officer  shall  consider  other 
alternatives  to  accommodate  the 
authorized  use  or  shall  determine 
whether  the  public  interest  will  be  best 
served  by  terminating  such  use  in 
accordance  with  the  terms  and 
provisions  of  the  instrument  authorizing 
the  use. 

§  2201.9    Cas«  dostng. 

(a)  Title  transfers.  Unless  otherwise 
agreed,  or  required  by  law,  patents  or 
deeds  for  Federal  lands  and  deeds  for 
non-Federal  lands  shall  be  issued 
(delivered  and  recorded)  simultaneously 
only  after  the  authorized  officer  is 
satisfied  that  the  United  States  will 
receive  acceptable  title  and  possession 
to  the  lands  or  interests  being  acquired. 
Pursuant  to  §  2200.0-6(m)  of  this  part, 
the  authorized  officer  will  promptly 
notify  the  Slate  and  governmental 
subdivisions  having  regulatory  authority 
in  the  geographical  area  within  which 
the  Federal  lands  are  located  of  the 
issuance  of  the  patent  for  Federal  lands. 

(b)  Title  acceptance  and  approval. 
Unless  otherwise  specified  by  the  Office 
of  the  Solicitor,  title  acceptance  of  lands 
or  interests  being  conveyed  to  the 
United  States  shall  occur  only  upon  the 
issuance  of  a  final  title  opinion, 
approving  the  title,  by  the  Office  of  the 
Solicitor  or  the  Department  of  Justice,  as 
appropriate.  Subject  to  valid  existing 
rights,  non-Federal  lands  acquired 
through  exchange  by  the  United  States 
shall  be  segregated  automatically  from 
appropriation  under  the  public  land 
laws  and  mineral  laws  for  90  days  after 
acceptance  of  title  by  the  United  States, 
and  the  public  land  records  shall  be 
noted  accordingly.  Unless  action  is 
taken  to  withdraw  the  lands  within  the 
90-day  period,  they  automatically  will 
be  open  to  operation  of  the  public  land 
laws  and  mineral  laws,  except  to  the 
extent  otherwise  provided  by  law. 

Subpart  2202— Exchanges— National 
Forest  Exchange  [Aniended] 

4.  Section  2202.1  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  2202.1    Applicable  regulation*. 
*         •         •         *         • 

(b)  If  a  proposal  is  made  to  exchange 
Federal  lands,  the  authorized  officer 
may  request  the  appropriate  State  Office 
of  the  BLM  to  segregate  the  Federal 
lands  by  a  notation  on  the  public  land 


records.  Subject  to  valid  existing  rights, 
the  record  notation  shall  segregate  the 
Federal  lands  from  appropriation  under 
the  public  land  laws  and  the  mineral 
laws  as  defined  under  §  2200.0-5  of  this 
title  for  a  period  not  to  exceed  5  years 
from  the  date  of  notation. 

(c)  Any  interests  of  the  United  States 
in  the  non-Federal  lands  that  are 
covered  by  the  exchange  proposal  may 
be  noted  and  segregated  from 
appropriation  under  the  mineral  laws  for 
a  period  not  to  exceed  5  years  from  the 
date  of  notation. 

(d)  The  segregative  effect  shall 
terminate: 

(1)  Automatically,  upon  issuance  of 
patent  or  other  document  of  conveyance 
to  the  affected  lands: 

(2)  On  the  date  and  time  specified  in 
an  opening  order,  published  by  the 
appropriate  State  Office  of  the  BLM  in 
the  Federal  Register,  if  a  decision  is 
made  not  to  proceed  with  the  exchange 
or  upon  deletion  of  any  lands  from  the 
exchange  proposal:  or 

(3J  Automatically,  at  the  end  of  the 
segregation  period  not  to  exceed  5  years 
from  the  date  of  notation  on  the  public 
land  records,  whichever  occurs  first. 

Subpart  2203— Exchanges  Involving 
Fa«  Federal  Coal  Deposits  [Aniended] 

5.  Section  2203.1  is  revised  to  read  as 
follows: 

§  2203.1    Opportunity  for  public  comment 
and  public  meatlng  on  exchange  proposal. 

Upon  acceptance  of  a  proposal  for  a 
fee  exchange  of  Federal  coal  deposits, 
the  authorized  officer  shall  publish  and 
distribute  a  notice  of  exchange  proposal 
as  set  forth  in  §  2201.2  of  this  title. 

6.  Section  2203.2  is  amended  by 
revising  paragraphs  (a]  and  (d)  to  read 
as  follows: 

§  2203.2    Submission  of  information 
concoming  proposed  exchange. 

(a)  Any  person  submitting  a  proposal 
for  a  fee  exchange  of  Federal  coal 
deposits  shall  submit  information 
concerning  the  coal  reserves  presently 
held  in  each  geographic  area  involved  in 
the  exchange  along  with  a  description  of 
the  reserves  that  would  be  added  or 
eliminated  by  the  proposed  exchange.  In 
addition,  the  person  filing  a  proposed 
exchange  under  this  section  shall 
furnish  any  additional  information 
requested  by  the  authorized  officer  in 
connection  with  the  consideration  of  the 
antitrust  consequences  of  the  proposed 
exchange. 
•        •        •        •        • 

(d)  Where  the  entity  proposing  a  fee 
coal  exchange  has  previously  submitted 
information,  a  reference  to  the  date  of 
submission  and  to  the  serial  number  of 


the  record  in  which  it  is  filed,  together 
with  a  statement  of  any  and  all  changes 
in  holdings  since  the  date  of  the 
previous  submission,  shall  be  accepted. 

§2203.3    [Amended I 

7.  Section  2203.3  is  amended  by 
removing  the  phrase  "notice  of  realty 
action"  in  the  third  line  of  the 
introductory  paragraph  and  replacing  it 
with  "notice  of  decision,"  and  in  the 
same  paragraph  removing  the  citation 
"§  2201.1(e)"  and  replacing  it  with  the 
citation  "§  2201.7-1". 


PART  2090— SPECIAL  LAWS  AND 
RULES  (AMENDED] 

8.  The  authority  citation  for  part  2090 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1201:  43  U.S.C.  851.  852: 
43  U.S.C.  869  et  seq.:  43  U.S.C.  641  et  seq:  43 
U.S.C.  321-323;  43  U.S.C.  231.  321,  323,  327- 
329;  25  U.S.C.  334;  25  U.S.C.  336: 16  U.S.C.  485: 
72  Stat.  339-340;  43  U.S.C.  852  note:  16  U.S.C. 
818;  43  U.S.C.  315f;  43  U.S.C.  1601  et  seq.:  16 
U.S.C.  3101  et  seq.:  43  U.S.C.  1701  et  seq.:  30 
U.S.C.  189;  48  U.S.C.  462  note,  unless 
otherwise  noted. 

Subpart  2091— Segregation  and 
Opening  of  Lands  [Amended] 

§2091.0-3    [Amended) 

9.  Section  2091.0-3  is  amended  by 
revising  the  citation  "Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.]"  to  read  Federal 
Land  Policy  and  Management  Act  of 
1976,  as  amended,  (43  U.S.C.  1701  et 
seq.). 

§  2091.2-1    (Amended! 

10.  Section  2091.2-1  is  amended  by 
removing  the  semicolon  and  "and"  at 
the  end  of  paragraph  (b)  and  inserting  a 
period,  and  removing  paragraph  (c). 

11.  Section  2091.2-2  is  amended  by 
removing  paragraph  (c)  and  revising 
paragraph  (b)  to  read  as  follows: 

§2091.2-2    Opening. 

***** 

(b)  Mineral  interests  reserved  by  the 
United  States  in  connection  with  the 
conveyance  of  public  lands  under  the 
Recreation  and  Public  Purposes  Act  or 
section  203  of  the  Federal  Land  Policy 
and  Management  Act,  shall  remain 
segregated  from  the  mining  laws 
pending  the  issuance  of  such  regulations 
as  the  Secretary  may  prescribe. 

12.  Section  2091.3  is  revised  to  read  as 
follows: 

§  2091.3    Segregation  and  opening 
resulting  from  a  proposal  or  application. 

13.  Section  2091.3-1  is  amended  by 
removing  paragraph  (b),  redesignating 
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paragraph  (a)  as  paragraph  (b).  and 
adding  paragraph  (a)  to  read  as  follows: 

§  2091.3-1    Segregation. 

(a)  If  a  proposal  is  made  to  exchange 
public  lands  administered  by  the  BLM  or 
National  System  lands  administered  by 
the  Forest  Service,  such  lands  may  be 
segregated  by  a  notation  on  the  public 
land  records  for  a  period  not  to  exceed  5 
years  from  the  date  of  notation  (See 
S  2201.1-2). 
•        •        •        »        « 

14.  Section  2091.3-2  is  revised  to  read 
as  follows: 

S  2091.3-2    Opening. 

(a)  If  a  proposal  or  an  application 
described  in  S  2091.3-1  of  this  title  is  not 


denied,  modified,  or  otherwise 
terminated  prior  to  the  end  of  the 
segregative  periods  set  out  in  S  2091.3-1 
of  this  part,  the  segregative  e^ect  of  the 
proposal  or  application  automatically 
terminates  either  upon: 

(1)  Issuance  of  a  patent  or  other 
document  of  conveyance  to  the  affected 
lands;  or 

(2]  The  expiration  of  the  applicable 
segregation  period  set  out  in  S  2091.3-1 
of  this  part  commencing  on  the  date  of 
record  notation  or  on  the  date  the 
application  is  Hied,  whichever  occurs 
first. 

(b)  If  the  proposal  or  application 
described  in  §  2091.3-1  of  this  part  is 
denied,  modified,  or  otherwise 
terminated  prior  to  the  end  of  the 


segregation  periods,  the  lands  are 
opened  by  publication  in  the  Federal 
Register  of  an  opening  order  specifying 
the  date  and  time  of  opening. 

(c)  Lands  conveyed  to  the  United 
States  by  exchange  shall  be  segregated 
automatically  for  90  days  after 
acceptance  of  title  by  the  United  States, 
and  the  public  land  records  shall  be 
noted  accordingly.  The  segregative 
effect  will  automatically  terminate  at  the 
end  of  the  90-day  period.  (See  S  2201.1- 
2) 

Dated:  September  IB,  1991. 
Richard  Roldan, 

Acting  Assistant  Secretary  of  the  Interior. 
(FR  Doc.  91-22880  Filed  10-1-91;  a-45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Researcti  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173,  and  174 

(Docket  No.  HM-198A:  Amdt  Nos.  171-13, 
172-125, 173-227,  and  174-69] 

RIN  2137-AB31 

Elevated  Temperature  Materials 

AQFNCY:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT). 
ACTION:  Final  rule. 

summary:  RSPA  is  amending  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  parts  171-180)  to  regulate 
materials  which  pose  a  hazard  due  to 
their  being  offered  for  transportation  or 
transported  at  elevated  temperatures. 
Included  are  materials  in  a  liquid  phase 
having  temperatures  at  or  above  100  °C 
(212  °F)  and  materials  in  a  solid  phase 
having  temperatures  at  or  above  240  °C 
(464  °F).  RSPA  is  also  regulating,  as 
flammable  liquids,  materials  in  a  liquid 
phase  with  flash  points  at  or  above  37.8 
•C  (100  °F)  which  are  intentionally 
heated  and  offered  for  transportation  or 
transported  in  bulk  quantities  at  or 
above  their  flash  points.  The  intended 
effects  of  these  regulatory  changes  are 
to  conununicate  the  hazards  of  these 
elevated  temperature  materials  by 
means  of  marking,  shipping  papers  and 
placarding,  and  to  prescribe  packaging 
requirements  for  these  materials.  The 
changes  are  necessary  to  alert  the  public 
and  emergency  response  personnel  to 
the  risks  posed  by  these  materials  and 
to  specify  minimum  levels  of  packaging 
for  them  in  order  to  minimize  the 
possibility  of  their  unintentional  release. 
DATES:  These  amendments  are  effective 
March  30, 1992.  However,  compliance 
with  the  regulations  as  amended  herein 
is  authorized  as  of  October  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT! 
Beth  Romo,  Office  of  Hazardous 
Materials  Standards,  (202)  366-4488,  or 
James  K.  O'Steen,  Office  of  Hazardous 
Materials  Technology.  (202)  366-4545. 
U.S.  Department  of  Transportation.  400 
Seventh  Street  SW..  Washtngton.  DC 
20590-0001. 
SUPPLEMEN-ARY  INFORMATION: 

I.  Background 

In  several  previous  rulemaking 
actions,  RSPA  has  endeavored  to 
develop  appropriate  definitions  and 
regulatory  controls  for  flammable  solids, 
including  materials  o^ered  for 
transportation  or  transported  at 
elevated  temperatures.  In  an  Advance 


Notice  of  Proposed  Rulemaking 
(ANPRM)  published  under  Docket  HM- 
178  on  May  7. 1981  (46  FR  25492),  RSPA 
requested  comments  on  making  die 
definition  of  a  flammable  solid  more 
specific  and  proposed  methods  for 
testing  which  would  enable  ship^rs  tp 
determine  if  their  products  were 
flammable  solids  for  purposes  of 
transportation.  The  ANPRM  addressed 
solids  or  molten  materials  shipped  at 
temperatures  exceeding  315  °C  (600  *F) 
because  of  the  potential  of  these 
materials  to  ignite  combustible 
materials.  The  ANPRM  also  solicited 
comments  on  types  of  packaging 
controls  for  these  materials. 

In  a  subsequent  rulemaking  action. 
RSPA  incorporated  criteria  for 
distinguishing  between  "liquid"  and 
"solid"  materials.  A  final  rule  published 
April  20. 1987  (Docket  HM-166U;  52  FR 
13634),  added  definitions  for  "liquid" 
and  "solid"  to  S  171.8  of  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
parts  171-180).  The  definitions  are  based 
on  American  Society  for  Testing  and 
Materials  (ASTM)  D  4359-64  entitled, 
"Standard  Test  Method  for  Determining 
whether  a  Material  is  a  Liquid  or  Solid." 

On  January  19. 1985,  a  tractor  with 
two  tank  trailers  filled  with  molten 
sulfur  collided  with  the  concrete  median 
barrier  on  the  southbound  lanes  of 
Interstate  680  on  the  Benecia-Martinez 
Bridge  in  Benecia.  California.  The 
molten  sulfur  ignited  and  sprayed  onto 
other  vehicles  traveling  in  the 
northbound  lanes.  As  a  result  of  the  fire 
and  smoke  trom  the  burning  sulfur,  two 
persons  died.  26  persons  were  taken  to 
local  hospitals,  surrounding  areas  were 
evacuated,  and  the  roadway  was  closed 
for  15  hours.  Because  molten  sulfur  was 
not  subject  to  the  HMR.  the  hazards  of 
the  material  were  not  communicated  to 
emergency  responders.  thereby 
hampering  emergency  response  efforts. 
As  a  result  of  its  investigation  into  this 
accident,  the  National  Transportation 
Safety  Board  (NTSB)  on  August  12, 1985 
issued  Safety  Recommendation  1-65-19. 
which  recommended  that  RSPA  (1) 
regulate  molten  materials,  as 
appropriate,  as  hazardous  materials;  (2) 
prescribe  packaging  and  handling 
standards;  and  (3)  incorporate 
information  relating  to  the  hazards  of 
these  materials  into  warning  devices 
and  publications  available  to  emergency 
responders  and  others  involved  in  the 
transportation  of  molten  materials.  The 
NTSB  expressed  concern  that 
unregulated  molten  materials  in  the 
transportation  system  pose  a  substantial 
risk  to  persons  and  property,  and  could 
cause  major  disruptions  to  communities. 

In  a  subsequent  comment,  the  NTSB 
referenced  an  October  21, 1966,  accident 


that  occurred  near  Berrien  Springs. 
Michigan,  which  involved  a  load  of 
molten  aluminum  and  resulted  in  two 
fatalities.  The  driver  of  a  tractor  trailer 
hauling  a  crucible  of  molten  aluminum 
failed  to  negotiate  a  right-hand  curve. 
The  vehicle  crossed  the  center  line  and 
overturned  in  the  oncoming  lanes.  The 
tractor  collided  with  an  automobile  and 
pushed  it  off  the  road  and  into  a  gully. 
Despite  the  overturn,  the  molten 
aluminum  crucible  remained  chained  to 
the  trailer,  and  the  lid  of  the  vat 
remained  bolted  in  place.  However,  one 
of  die  hinges  on  the  top  lid  broke  upon 
impact,  allowing  the  molten  aluminum 
to  leak  into  the  gully.  The  molten 
aluminum  flowed  underneath  the 
automobile,  igniting  gasoline  in  the  fuel 
tank.  Subsequent  autopsies  indicated 
that  the  two  passengers  died  of  smoke 
inhalation  before  extensive  tissue 
damage  caused  by  the  hot  metal  and 
before  injuries  due  to  the  accident  or  ' 
explosion  could  cause  death.  As  a  result 
of  this  accident,  the  NTSB  recommended 
that  DOT  consider  the  hazards  posed  by 
molten  materials  in  the  various 
transportation  modes. 

There  appeared  to  be  a  need  for 
hazard  communication  requirements  for 
elevated  temperature  materials  to  alert 
emergency  response  personnel  and  the 
general  public  to  the  potential  hazards 
posed  by  the  release  of  these  materials. 
There  also  appeared  to  be  a  need  to 
impose  minimal  packaging  standards  on 
packagings  used  in  the  transportation  of 
elevated  temperature  materials. 

On  November  21, 1986,  therefore, 
RSPA  published  an  NPRM  in  the  Federal 
Register  (Docket  HM-198;  Notice  No. 
86-6;  51  FR  42114),  proposing  to  regulate 
molten  sulfur  as  a  hazardous  material 
and  soliciting  information  concerning 
other  molten  materials.  A  final 
rulemaking  on  molten  sulfur  was 
published  on  May  13. 1988  (51  FR  42114). 
and  included  the  announcement  that 
RSPA  would  address  other  molten 
materials  in  a  future  rulemaking  action. 

Historical  Summary  of  Docket  HM- 
198A 

The  current  HMR  do  not  adequately 
address  elevated  temperature  materials. 
Most  elevated  temperature  materials  are 
not  currently  regulated.  Therefore,  RSPA 
has  limited  information  concerning 
numbers  of  incidents  and  accidents 
involving  these  materials. 

On  September  21, 1989,  RSPA 
published  notice  of  proposed  rulemaking 
(S4  FR  38930)  under  Docket  HM-198A, 
concerning  elevated  temperature 
materials.  The  notice  proposed  to 
regulate  all  materials  offered  for 
transportation  which  pose  a  thermal 
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hazard:  i.e.  liquids  and  solids  hot  enough 
to  damage  human  tissue;  liquids  and 
solids  which  would  ignite  combustible 
materials;  and  liquids  transported  at  or 
above  their  flash  points  that  are  not 
currently  regulated  as  flammable 
liquids.  RSPA  proposed  to  regulate,  in 
the  ORM-C  hazard  class  (see  §  173.500), 
all  liquids  offered  for  transportation  or 
transported  at  temperatures  above  212 
°F  (100  °C).  as  well  as  solid  materials 
offered  for  transportation  or  transported 
at  temperatures  greater  than  464  °F  (240 
°C).  RSPA  proposed  to  require  that 
liquid  elevated  temperature  materials 
and  solid  materials  capable  of  igniting 
combustible  materials  be  subject  to 
specific  packaging  standards,  because 
packaging  quality  is  the  only  way  to 
prevent  a  spill  or  release  if  an  accident 
occurs.  RSPA  further  proposed  that 
liquids  offered  for  transportation  at  or 
above  their  flash  points  be  classified 
and  packaged  as  flammable  liquids 
since  there  is  a  greater  tendency  for 
those  materials  to  bum  in  the  presence 
of  an  ignition  source. 

This  notice  was  consistent  with  the 
regulation  of  molten  sulfur.  By  requiring 
specific  packaging  for  liquids  offered  for 
transportation  or  transported  at 
temperatures  greater  than  212  °F  (100 
°C),  the  greater  hazard  of  liquid 
materials  was  recognized  and 
controlled.  The  notice  addressed  the 
flow  characteristics  of  liquids,  the 
ignitability  characteristics  of  the  hotter 
solid  materials,  and  the  regulation  of 
liquid  materials  transported  at  or  above 
their  flash  points. 

The  NPRM  proposed  to  regulate  a 
number  of  materials  not  currently 
addressed  by  the  HMR,  particularly 
those  materials  offered  for 
transportation  or  transported  at 
temperatures  at  or  above  their  flash 
points.  In  addition  to  compliance  with 
the  proposed  packaging  requirements, 
shippers  of  newly-regulated  materials 
would  be  required  to  prepare  shipping 
papers,  mark  packages,  and,  for 
materials  transported  at  or  above  their 
flash  points,  affix  placards.  Shippers  of 
currently-regulated  materials  meeting 
the  definition  of  an  elevated 
temperature  material  or  a  flammable 
liquid  would  be  required  to  indicate  the 
thermal  hazard  of  the  material  through 
additional  shipping  paper  and  marking 
requirements.  Other  requirements 
proposed  for  shippers  and  carriers  of 
previously  unregulated  materials  would 
include  incident  reporting  (for  carriers) 
and,  for  flammable  liquids,  unloading/ 
loading  and  attendance  requirements, 
coupler  vertical  restraint  systems  on 
tank  cars,  and  train  placement  of 
placarded  rail  cars. 


Discussion  of  Comments 

RSPA  received  over  50  written 
comments  to  Docket  HM-198A.  The  City 
and  County  of  Denver  and  the  Ohio 
Public  Utilities  Commission  (PUC) 
expressed  complete  support  for  the 
proposals.  The  Ohio  PUC  believed  the 
proposal  would  provide  needed  hazard 
communication  and  packaging 
specifications.  Denver  stated  that  the 
new  requirements  would  ensure 
elevated  temperature  materials  and 
materials  transported  at  or  above  their 
flash  points  are  adequately  described 
and  packaged.  Denver  did  not  anticipate 
any  need  for  significant  investments  for 
training  or  equipment. 

The  majority  of  comments  were 
provided  by  trade  associations  or 
individual  companies  involved  in  the 
transport  of  asphalt,  molten  sulfur,  or 
molten  aluminum.  Other  types  of 
materials  identified  by  commenters  as 
meeting  the  proposed  definitions  for 
elevated  temperature  materials  or 
flammable  liquids  included  dimethyl 
terephthalate,  phthalic  anhydride,  steel 
slabs  and  coils,  molten  iron  and  steel, 
hot  cinders,  amorphous  polypropylenes, 
ortho-toluenediamine  and  meta- 
toluenediamine. 

Proposed  hazard  communication 
requirements.  Several  commenters 
believed  that  annotating  the  word  "hot" 
on  shipping  papers  and  packages  would 
be  confusing  because  some  shippers  use 
the  word  "hot"  to  indicate  a  shipment 
that  needs  to  be  expedited.  Some 
commenters  stated  that  the  imposition 
of  emergency  response  communication 
standards  would  be  an  unnecessary 
burden  on  transporters  of  a  material 
whose  only  hazardous  characterisfic  is 
its  temperature.  Other  commenters,  such 
as  the  International  Association  of  Fire 
Chiefs,  stated  that  elevated  temperature 
materials  must  be  placarded  and  a  bill 
of  lading  available  to  prevent  death  and 
disabling  injuries  to  firefighters  and  first 
responders.  The  National  Tank  Truck 
Carriers  (NTTC)  supported  efforts  to 
better  inform  emergency  response 
personnel,  and  believed  the  proposed 
addition  of  the  word  "HOT'  to  shipping 
papers  for  affected  products  is 
appropriate. 

Materials  offered  for  transportation 
or  transported  at  or  above  their  flash 
points.  The  NPRM  proposed  that 
materials  offered  for  transportation  or 
transported  at  or  above  their  flash 
points  (flash  point  materials)  be 
classified  (or  reclassified)  as  flammable 
liquids,  and  that  all  HMR  requirements 
for  flammable  liquids  apply  to  them. 

RSPA  received  nine  comments  that 
offered  in-depth  discussion  of  this  issue; 
four  additional  commenters  also 


addressed  the  other  categories  of 
materials  proposed  for  regulation  under 
Docket  HM-198A.  Commenters  listed 
products  that  would  fall  into  the 
category  of  materials  offered  for 
transportation  or  transported  at  or 
above  their  flash  points  to  include 
asphalts,  oils,  beverage  concentrates, 
dimethyl  terephthalate  (DMT),  and 
phthalic  anhydride  (PA).  Packaging 
identified  by  commenters  as  being  used 
to  transport  materials  at  or  above  their 
flash  points  were  split  about  evenly 
between  bulk  and  non-bulk  packagings. 
DMT  is  transported  in  dedicated  AAR 
tank  cars,  specially  designed  insulated 
stainless  steel  non-specification  tanks, 
or  in  DOT  specification  containers.  A 
commenter  believed  the  tank  cars  would 
require  substantial  modification  to  meet 
the  proposed  packaging  requirements. 
Safety  vents  would  need  to  be  replaced 
with  valves,  and  each  would  need  to  be 
equipped  with  double  shelf-couplers. 
Commenters  maintained  that  DMT  and 
PA  cargo  tanks  are  non-specification 
tanks  similar  to  MC-307  cargo  tanks,  but 
they  do  not  comply  with  MC-307  venting 
or  outlet  valve  requirements.  There  are 
no  known  vents  or  outlet  valves  which 
would  provide  satisfactory  service  for 
DMT  or  PA.  These  tanks  may  not 
comply  with  accident  damage  protection 
or  circumferential  reinforcement 
requirements.  The  Truck  Trailer 
'Manufacturers  Association  (TTMA) 
stated  that  requiring  DMT  and  PA  to  be 
transported  in  specification  packagings 
would  render  a  large  fleet  obsolete  and 
unusable.  TTMA  asserted  that  the  fleet 
is  in  dedicated  service  for  which  there  is 
little  other  use.  TTMA  further  stated 
that  replacement  of  the  DMT  and  PA 
fleet  would  create  an  enormous 
financial  burden  on  owners,  many  of 
whom  are  small,  independent  business 
operators. 

As  proposed  in  the  NPRM,  RSPA 
believes  that  hazard  communication  and 
classification  requirements  for  Class  3 
(flammable  liquid)  materials  should 
apply  to  materials  offered  for 
transportation  or  transported  at  or 
above  their  flash  points.  However,  after 
further  review,  RSPA  agrees  that 
requiring  packaging  suitable  for 
flammable  liquids  may  be  too  stringent 
for  these  materials.  RSPA  believes  that 
a  balance  is  needed  between  the 
specification  packaging  requirements  for 
Class  3  materials  and  the  non- 
specification  requirements  authorized 
for  a  material  offered  for  transportation 
or  transported  above  its  flash  point  are 
similar  to  those  for  Class  3  materials, 
except  provisions  have  been  made  to 
account  for  the  unique  solidification 
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properties  of  these  Biaterials  and  their 
lower  level  of  hazard 

Another  major  concern,  identified  by 
nine  comraenters,  is  the  difficulty  they 
foresee  in  shipping  a  material  having  a 
flash  point  between  100  °-130  °F  under 
conditions  which  might  cause  the 
temperature  of  the  material  to  rise  to  a 
point  that  the  material  would  become 
subfect  to  regxilation  as  a  flammable 
liquid.  Factors  identiried  by  the 
commenters  that  could  impact  the 
temperature  of  the  material  include:  (Ij 
Weather  and  seasonal  conditions:  (2) 
different  geographical  locations  (e.g,. 
transport  through  the  desert);  (3] 
shipping  time;  (4)  driver's  route;  (5)  any 
mechanical  difficulties  encountered;  (6] 
ventilation  in  the  trailer;  (7]  color  of  the 
trailer;  and  (8)  traffic  conditions.  The 
hazard  classification  may  change 
several  times  during  transport  and  could 
be  "contingent  upon  climatic  conditions 
.  .  .  over  which  shippers  have  no 
control"  asserted  3M  Corporation.  The 
Conference  on  Safe  Transportation  of 
Hazardous  Articles  (COSTHA) 
maintained  that  the  shipper  would  have 
"no  way  of  predicting  the  temperature  to 
which  a  material  may  be  subjected 
within  a  vehicle,  rail  car  or  freight 
container  in  the  course  of 
transportation."  The  National  Soft  Drink 
Association  predicted  that  this  could 
create  "considerable  confusion"  and  a 
"significant  potential  for  non- 
compliance." Two  commenters 
indicated  that  computerized 
classification  systems  could  not  be 
utilized,  thus  "increasing  the  risk  of 
human  error."  Several  commenters 
indicated  that  a  packed  and  labeled 
product  might  be  placed  in  a  tank  car 
storage  yard,  cargo  tank  staging  area,  or 
in  a  warehouse  for  months  before 
transport.  These  commenters 
maintained  that  the  only  way  to  know 
the  actual  temperature  of  a  product  is  to 
open  the  package  and  place  a 
thermometer  in  the  product  which  could 
raise  environmental  health  and  product 
quality  issues.  Commenters  also  asked 
who  would  assume  responsibility  for 
monitoring  product  temperatures  in 
transit.  In  summary,  the  commenters 
were  of  the  opinion  that  if  this  proposal 
were  adopted  in  a  final  rule,  compliance 
would  be  "practically  tmmanageable." 
"difficult  if  not  impossible,"  and 
violated  "on  a  regular  b»asis."  RSPA 
agrees  with  the  commenters  that  it 
would  be  very  difficult  to  correctly 
classify  a  material  which  is 
environmentally  heated  to  a 
temperature  at  or  above  its  flash  point. 
Data  indicates  that  environmental 
heating  of  bulk  packagings  very  rarely 
exceeds  105  T  for  insulated  packagings 


and  115  °F  for  oninsulated  padkagings 
and  the  frequency  of  environmentally- 
heated  shipments  in  this  temperature 
range  is  small.  It  appears  that  the 
economic  impact  of  regulating  these 
occurrences  may  be  significant  whereas 
the  benefits  are  minimal  Therefore,  in 
this  final  rule.  RSPA  is  excepting  from 
regulation  as  an  elevated  temperature 
material  or  flammable  liquid  all 
materials  with  flash  points  at  or  above 
37.8  'C  (100  T)  which  are  offered  for 
transportation  or  transported  at  or 
above  their  flash  points  when  they  are 
in  non-bulk  packagings  or  in  bulk 
packagings  when  the  lading  is  not 
intentionally  heated  prior  to  or  during 
transportation. 

Asphalt  Commenters  addressing 
proposals  for  regulating  asphalt  as  a 
flammable  hquid  or  an  elevated 
temperature  material  included  shippers, 
cargo  tank  manufacturers,  carriers, 
asphalt  pavement  and  roofing 
associations,  and  one  state.  Asphalt 
materials  consist  of  various  grades  of 
asphalts  and  asphalt  products.  Grades 
include  asphalt  cement  (AC),  slow 
curing,  cut  back  asphalt  (SC),  medium 
curing  cut  back  asphalt  (MC),  and  rapid 
curing  cut  back  asphalt  (RC).  Many  RC 
asphalts  are  classed  as  "flammable" 
under  current  regulations.  MC  and  some 
SC  asphalts  would  be  subject  to 
regulation  because  they  are  transported 
at  or  above  their  flash  points  or  are 
transported  above  the  threshold  212  °F. 
Bitumen  (asphalt  or  coal  tar)  is  used  in 
roofing  operations  and  is  normally 
transported  at  300  °-500  °F.  Bitumen 
would  never  be  transported  at  or  above 
its  flash  point.  One  commenter 
explained  that  materials  are  shipped  at 
elevated  temperatures  so  the  materials 
can  be  unloaded  without  additional 
heating;  reheating  is  potentially 
dangerous  and  could  result  in  severe 
burns  to  employees  from  steam  or 
products.  Another  commenter  noted  that 
most  major  oil  companies  do  not 
maintain  private  fleets  for  asphalt 
service,  but  depend  on  the  availabihty 
of  contract  or  common  carriers.  Several 
commenters  cited  the  generally  good 
safety  record  for  the  transportation  of 
asphalts,  and  noted  that  most  incidents 
occurred  during  the  loading  and 
unloading  process. 

No  non-bulk  packagings  were 
identified  by  the  commenters. 
Commenters  reported  shipments  of  AC 
in  insulated  tank  trucks  and  tank  cars 
with  electric  or  steam  heater  coils.  RC 
asphalts,  classed  as  flammable,  are 
transported  in  MC-306  cargo  tanks,  with 
certain  exceptions  as  allowed  in  current 
49  CFR  17X131.  MC  and  SC  asphalts  are 
being  transported  in  non-specificatioo 


atmospheric  pressure  tanks  having  open 
vents,  which  are  protected  from  product 
loss  while  the  tank  is  upri^t  by  various 
baffling  arrangements.  "Hie  vents  have 
no  moving  parts.  Bitumen  is  transported 
in  kettles  ranging  in  size  from  100-1,500 
gallons  and  tankers  which  hold  2,000- 
5,000  gallons.  The  tankers  house  a 
heating  system  to  maintain  the 
temperature  of  the  bitumen  in  transit.  To 
make  a  kettle  or  tanker  leak-tight  would 
create  the  potential  for  an  explosion. 
There  are  currently  no  existing  venting 
systems  or  internal  valves  available  that 
vrould  comply  with  the  proposed 
requirements  without  risking  explosions. 
Commenters  alleged  that  current  cargo 
tanks  used  for  RC  asphalts  do  not  meet 
proposed  venting,  manhole,  or 
certification  requirements,  and  stated 
that  replacement  of  many  asphalt  tanks 
and  all  asphalt  spray  applicators  would 
be  required.  The  State  of  Texas 
requested  clarification  as  to  whether 
vehicles  such  as  asphalt  distributors 
would  be  affected.  Commenters 
believed  it  would  make  far  more  sense 
to  require  proposed  equipment 
modifications  on  newly  manufactured 
vehicles,  while  allowing  existing 
equipment  to  be  utilized  for  its  normal 
service  life  without  retrofit.  They  stated 
that  the  proposed  requirement  for  MC- 
306  venting  or  alternative  venting  would 
necessitate  the  development  of 
technologies  not  presently  available. 
Commenters  further  stated  that 
conventional  low  pressure  vents  will  not 
work  because  exposed  vents  in  tops  of 
tanks  are  not  fully  heated  by  the 
product  they  stick  shut  and  become 
plugged  by  the  product  The  commenters 
alleged  that  the  only  venting  system 
possible  would  be  a  large  pressure  vent 
(6  inches  set  at  25-35  psi)  constructed  oi 
seals  of  non-sticking  material  such  as 
teflon.  This  concept  would  not  meet 
requirements  of  HM-183,  and  the  1994 
"Smart  Vent"  would  be  impossible. 
Several  commenters  noted  that  use  of  a 
pressure  tank  would  introduce  a  new 
bum  hazard  to  the  operator  because 
asphalt  would  boil  and  expand  as  the 
manhole  is  opened.  One  commenter 
asserted  that  if  an  MC-306/406  or  MC- 
307/407  tank  vent  plugs  due  to  heavy 
viscous  liquids,  the  cargo  tank  could 
overpressurize.  threatening  the  integrity 
of  the  tank.  Also,  if  the  vent  were 
plugged,  cooling  of  the  product  could 
result  in  a  vacuum  being  created  within 
the  tank.  Commenters  alleged  that 
replacement  of  currently  authorized 
cargo  tanks  would  place  an  enormous 
financial  burden  on  owners,  many  of 
whom  are  small  independent  business 
operators. 
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One  commenter  maintained  that  the 
proposals  would  have  a  significant  cost 
impact  if  measured  as  a  percent  of  total 
cost  for  handling  asphalts,  as  well  as 
affecting  small  governmental 
jurisdictions.  Another  commenter 
reported  that  over  90  percent  of  the 
pavement  in  the  U.S.  is  hot  mix  asphalt 
and  nearly  all  road  construction  is 
funded  with  tax  monies  by 
governmental  agencies  at  all  levels.  The 
commenter  stated  that  small 
governmental  jurisdictions  would  pay 
more  becaose  of  the  increased  cost  of 
transporting  asphalt  cement.  The 
commenter  also  stated  that  these  small 
governmental  jurisdictions  would  be 
further  affected  as  spraying  equipment 
would  have  to  be  replaced.  According  to 
the  commenter,  many  or  most 
independent  road  oil  applicators  are 
small  businesses  who  would  be    - 
impacted  by  the  regulation.  One 
commenter  believed  the  financial 
burden  on  the  not-for-profit  government 
jurisdictions  could  reduce  the  overall 
safe  operation  of  asphalt  tanks,  but  did 
not  elaborate  on  how  overall  safety 
might  be  reduced. 

Numerous  commenters  maintained 
that  all  equipment  now  in  service  should 
be  allowed  to  operate  to  the  end  of 
normal  service  life,  and  the  effective 
date  should  be  tied  to  a  period  related  to 
development  of  equipment  required  to 
meet  the  new  requirements.  After 
further  deliberation,  RSPA  partially 
agrees  and  has  provided  for  the 
continued  use  of  existing  equipment  not 
fully  conforming  to  applicable 
requirements  for  20  years  from  the  date 
of  manufacture  provided  such 
equipment  meets  the  performance 
requirements  for  closures  and,  for 
bitumen  and  asphalt,  also  meets  the 
accident  damage  protection  and 
package  marking  requirements.  In 
addition,  a  delayed  compliance  period 
has  been  provided  to  allow  for  an 
orderly  transition  for  manufacturers  to 
conform  to  the  new  requirements. 

Molten  sulfur.  Shippers,  carriers.  The 
Fertilizer  Institute,  Tlie  Sulphur  Institute 
and  the  U.S.  Department  of  the  Interior 
(DOI)  furnished  comments  and  general 
statistics  on  molten  sulfur.  Molten  sulfur 
is  transported  at  temperatures  of  250°- 
290'F  in  rail  cars,  trucks,  and  barges. 
Shipment  net  weight  varies  from  10  long 
tons  in  trucks  to  8,000  tons  in  unit  trains; 
no  non-bulk  packaging  was  cited. 
Transportation  equipment  is  in 
dedicated  service  using  special  rail  tank 
cars,  trucks,  and  barges.  Some 
specialiaed  molten  sulfur  trailers  are 
equipped  with  dry  material  hoppers  for 
dry  fertilizer  backhaul,  in  addition  to 
combinati(Hi  tank  trailers  for  molten 


sulfur/phosphatic  fertilizer  solutions. 
Accident  statistics  reported  are 
company  accident  statistics,  except  for 
the  DOI,  which  stated  that  in  addition  to 
incidents  cited  in  the  Notice,  two  minor 
accidents  occurred  involving  spills  with 
no  injuries  or  loss  of  life. 

In  general,  commenters  did  not 
beheve  that  equipment  now  in  use 
would  meet  proposed  packaging 
requirements.  One  commenter  believed 
a  rule  requiring  manhole  covers  to  be 
closed  is  warranted,  although  changing 
tank  specifications  would  not  prevent  a 
recurrence  of  the  type  of  accident  which 
occurred  in  Benecia,  California.  The 
Sulphur  Institute  was  concerned  that 
ASTM  D  4359-84,  "Standard  Test 
Method  for  Determining  Whether  a 
Material  is  a  Liquid  or  a  Solid",  may  be 
inappropriate  if  used  at  the  maximum 
temperature  of  a  material.  Several 
commenters  were  particularly 
concerned  that  the  proposed  rule  is  not 
clear  whether  tank  trucks  must  have 
pressure  and  vacuum  control  equipment 
and  suggested  that  DOT  clarify  this 
section.  One  commenter  stated  that 
vacuum  and  pressure  controls  would 
depend  on  loading  temperature,  length 
of  haul,  time  elapsed  between  loading 
and  unloading,  trailer  capacity,  quantity 
of  lading,  and  temperature  at  unloading. 
According  to  commenters,  the  current 
manhole  cover  on  a  molten  sulfur  tank 
truck  consists  of  a  V»  inch-thick 
stainless  steel  plate  with  EPDM  sheet 
gasket  covering  the  area  where  the 
cover  sits  on  the  manhole  collar.  The 
cover  is  fastened  with  hold-down  bolts. 
Commenters  reported  that,  during 
transit,  sulfur  splashes  on  the  cover  and 
the  joint  between  the  cover  and  the 
collar  and  then  hardens  after  cooling. 
This  seals  the  collar  to  the  cover.  The 
Sulphur  Institute  noted  that  the  duration 
of  a  tank  truck  shipment  of  molten  sulfur 
is  usually  less  than  a  few  hours; 
therefore,  based  on  existing  experience, 
it  is  unlikely  that  either  pressure  buildup 
or  a  vacuum  develops.  The  Sulphur 
Institute  also  stated  that  the  duration  of 
a  rail  tank  car  shipment  is  usually 
several  days.  During  the  shipment, 
sulfur  sohdifles  and  forms  a  thick  crust 
on  the  upper  surface  and  interior  walls, 
adding  thickness  to  the  tank  and 
eliminates  the  need  for  additional 
pressure  or  vacuum  controls. 

Commenters  addressing  equipment 
modification  or  replacement  alleged  the 
impracticality  or  impossibility  of  using  a 
rupture  disk,  creating  a  leak  test,  or 
using  an  MC  307-type  manhole  cover. 
One  commenter  believed  RSPA  has  not 
provided  criteria  for  evaluating  a 
lading's  potential  for  pressure  de\iation, 
and  maintained  that  the  standard  safety 


vent  is  adequate  to  prevent  rupture  or 
collapse  of  a  tank  car  from  heating  or 
cooling  and  to  prevent  release  of 
material  in  the  event  of  an  overturn. 
Several  commenters  asserted  that 
pressure  and  vacuum  controls  should 
not  be  required  for  tanks  currently  in 
service.  Commenters  asserted  that 
replacement  or  modification  costs  of 
existing  equipment  would  be  significant. 
The  Fertilizer  Institute  requested  that 
DOT  rewrite  the  section  to  allow 
existing  tank  trucks  with  proven 
performance  records  to  operate  for  the 
remainder  of  their  service  lives.  The 
Sulphur  Institute  requested  that  the 
continued  use  of  existing  rail  cars  be 
allowed  throughout  their  useful  service 
lives.  RSPA  agrees  and  is  revising  the 
packaging  requirements  to  allow  the 
continued  use  of  existing  equipment  not 
in  conformance  with  the  general 
requirements  for  20  years  from  the  date 
of  manufacture,  provided  closures  meet 
minimum  performance  requirements.  A 
one-year  transition  period  is  provided 
after  which  construction  of  new 
equipment  must  be  in  conformance  with 
the  new  packaging  requirements. 

Molten  aluminum.  Commenters 
addressing  molten  aluminum  included 
two  shippers,  the  Aluminum 
Association,  the  Aluminum  Recycling 
Association  (ARA)  and  the  U.S. 
Department  of  the  Interior.  They 
reported  that  molten  aluminum  is 
shipped  in  custom-designed  dedicated 
crucibles  by  highway.  None  of  the 
commenters  was  aware  of  any  non-bulk 
or  rail  shipments.  Commenters  reported 
that  shipping  temperatures  range 
between  1200°  and  1600*F.  According  to 
commenters,  during  the  past  three  years 
there  have  been  one  spill  involving  a 
fatality  and  two  spills  involving  only 
damage  to  the  road  and  the  transport 
vehicle.  In  addition,  commenters  noted 
seven  collisions  with  no  spillage  and 
minimal  injuries  and  vehicle  damage. 
ARA  "member  companies  reported  19 
accidents  with  four  fatalities  over  17 
years.  These  fatalities  occurred  during 
four  different  years;  in  each  incident, 
only  the  driver  died  and  the  deaths  may 
have  been  cardiac-related. 

Most  commenters  addressing  molten 
aluminum  stressed  that  incident 
reporting  should  not  apply  to  loading, 
unloading  or  maintenance  on  shippers' 
or  customers'  plant  sites  where  "small" 
spills  may  be  unavoidable.  They  stated 
that  small  spills  occur  on  a  regular  basis 
and  that  incident  reporting  should  apply 
only  to  significant  incidents  which:  (1) 
occur  outside  the  property  of  a  shipper 
or  receiver  (2)  occur  on  public 
thoroughfares;  (3)  cause  injury  or 
damage;  and  (4)  are  over  a  certain 
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weight  (e.g.,  50  pounds).  These 
commenters  believed  it  is  very 
important  that  transporters  and 
customers  should  not  be  subjected  to 
any  reporting  burden  involving  loading 
or  unloading  off  public  highways.  They 
said  that  incident  reporting  of  all  spills 
during  loading,  unloading,  or  transport 
would  impose  an  unnecessary  burden. 
RSPA,  through  prior  interpretation,  has 
stated  that  a  small  amount  of 
unavoidable  spillage  of  hazardous 
materials  during  loading  and/or 
unloading  is  excepted  from  the  reporting 
requirements.  This  interpretation  does 
not  encompass  major  spills,  ruptured 
piping,  or  catastrophic  failures  which 
occur  during  loading  or  unloading,  but 
rather  the  small,  inadvertent  spills 
which  are  not  the  result  of  package 
failure,  occur  at  the  facility  where  there 
are  provisions  to  contain  the  release, 
and  pose  no  significant  risk  to  personnel 
or  the  environment. 

Several  commenters  reported  that 
custom-designed  crucibles  are  in 
dedicated  service,  have  a  steel  plate 
shell,  are  refractory  lined  and  insulated, 
have  a  steel  plate  cover  bolted  or 
chained  to  the  frame  to  create  an 
integral  unit,  and  are  sealed  with  special 
gasketing  material.  These  commenters 
said  they  could  not  furnish  data  to 
indicate  whether  the  current  packagings 
would  meet  the  proposed  standards,  but 
claimed  that  the  proposed  requirement 
for  closures  implies  verification  by 
demonstration  of  leaktightness  in  any 
orientation.  According  to  commenters, 
crucibles  used  to  transport  molten 
aluminum  may  not  be  leak-tight  and  are 
never  turned  upside  down  to  verify  they 
are  leak-tight.  The  commenters  believed 
this  requirement  should  be  revised  to 
read  "substantially  leak  tight  in  any 
orientation  by  design."  RSPA  agrees  and 
has  rewritten  the  requirements  for 
closures  to  require  substantial  leak- 
tightness  in  design,  but  RSPA  will  allow, 
in  the  event  of  an  incident,  dripping  or 
trickling  from  closures. 

Other  molten  materials.  Other  molten 
materials  identified  by  commenters 
included  molten  iron,  molten  steel,  and 
molten  glass.  Several  commenters 
reported  that  submarine  ladles  are  used 
to  transport  molten  metals  by  rail. 

They  reported  that  the  ladles  are 
bottle-shaped  in  design  with  an  opening 
located  at  the  top  center  of  the  ladle. 
Commenters  asserted  that  maintenance 
procedures  on  thermos  iron  ladles 
contribute  to  accident-free  transport, 
and  the  torpedo-type  body  is  lined  with 
12"  thick  refractory  brick,  which  is 
periodically  inspected  for  thin  spots  and 
repaired  with  gunnite  or  relined  by 
trained  employees.  Commenters  report 


that,  while  the  torpedo  car  is 
approximately  56'  long  overall,  the 
cylinder  is  approx  29'  long  and  mounted 
in  the  center  of  the  car,  which  is 
equipped  with  double  trucks  at  each  end 
and  two  independent  brake  systems  on 
each  car.  Gross  weight  when  loaded  can 
be  800,000-850,000  pounds.  Molten  iron 
is  loaded  between  2400°-2700T;  the  skin 
of  the  car  is  approximately  550°F.  The 
car  attains  a  maximum  speed  of  15  mph, 
which  greatly  reduces  any  potential  of 
harm  or  injury  to  the  public.  One 
company  has  transported  molten  iron  by 
rail  for  over  60  years  without  incident. 

All  commenters  stated  that  to 
completely  encapsulate  a  submarine 
ladle  car  would  involve  designing  a  lid 
or  cork-like  device  to  be  placed  in  or 
over  the  opening.  They  maintained  that 
there  would  be  three  critical  flaws  to 
enclose  the  cars:  (1)  The  procedure 
necessary  to  remove  and  replace  the  lid 
each  time  metal  is  loaded  and  poured 
would  require  utilization  of  an  overhead 
crane  and  an  operator  positioned  above 
the  ladle  to  remove  and  replace  the  lid. 
This  would  be  dangerous  as  well  as 
costly  and  time-consuming;  (2)  the 
continual  routine  of  pouring  hot  metal 
would  cause  the  car's  lip  to  wear  with 
each  pour,  making  it  impossible  to 
enclose  the  car  with  an  air-tight  lid;  and 
(3)  no  such  lid  or  cork  device  is  currently 
being  manufactured  or  available.  In 
view  of  the  unique  packaging  and 
transportation  conditions,  at  the  present 
time  RSPA  believes  that  molten  metals 
and  molten  glass  should  be  excepted 
from  liquid  elevated  temperature 
material  packaging  requirements  if 
transported  by  rail  at  speeds  no  greater 
than  15  miles  per  hour,  and  has  provided 
a  regulatory  exception  to  this  effect. 

Other  liquid  elevated  temperature 
materials.  Commenters  identified 
Amorphous  Polypropylene  Copolymer 
and  Amorphous  Polypropylene 
Homopolymer  as  two  materials  which 
would  become  subject  to  the  HMR.  Two 
other  materials,  Ortho-Toluenediamine, 
and  Meta-Toluenediamine,  are  currently 
regulated  in  the  ORM-A  hazard  class. 
Commenters  reported  that  the 
temperature  range  of  these  materials  is 
240  °-375  °F  when  offered  for 
transportation,  but  these  materials  are 
not  transported  at  temperatures  above 
their  flash  points.  Commenters  stated 
that  specialized,  dedicated  cargo  tanks 
are  used  to  transport  Amorphous 
Polypropylene,  as  well  as  an  occasional 
shipment  in  DOT  lllAlOOW  tank  cars. 
They  stated  that  cargo  tanks  have  been 
modified  to  add  exterior  heating 
elements,  insulation,  and  jacketing  as  a 
means  to  maintain  temperature. 
According  to  several  commenters,  actual 


transportation  experience  indicates 
cargo  tanks  and  tank  cars  currently 
transporting  this  type  of  material  will 
meet  proposed  packaging  requirements. 

Solid  elevated  temperature  materials. 
RSPA  received  five  in-depth  comments 
addressing  solid  materials  are  offered 
for  transportation  or  transported  at 
temperatures  exceeding  464  °F.  The  five 
commenters  (three  steel  companies  and 
two  rail  carriers)  furnished  comments  on 
the  rail  transport  of  solid  elevated 
temperature  materials.  Materials 
identified  by  the  commenters  included 
hot  steel  slabs,  not  rolled  steel  coils,  hot 
cinder,  ingots,  and  solid  iron  and  steel 
shipped  in  various  forms  including  rolls 
of  rough  sheets  referred  to  as  "hot 
bands."  Commenters  cited  different 
loading  temperatures  by  commenters 
ranging  from  400  T-2800  °F. 

Commenters  reported  that  most  of  the 
shipments  of  these  hot  solid  materials 
are  over  short  distances,  both  intrastate 
and  interstate  by  rail. 

The  trains  are  in  dedicated  or  unit 
train  service.  One  company  indicated 
that  it  owns  the  cars,  and  uses  engines 
and  crews  provided  by  various 
railroads.  One  rail  carrier  group 
asserted  that  they  have  been  involved  in 
the  transport  of  elevated  temperature 
materials  for  over  100  years,  and  none  of 
their  carriers  transporting  elevated 
temperatures  materials  has  ever  been 
involved  in  an  accident  where  the 
public's  safety  was  in  any  way 
threatened.  The  other  rail  carrier 
maintained  that  solid  iron  and  steel 
transported  at  elevated  temperatures 
has  been  transported  over  portions  of 
their  lines  for  over  30  years  without  any 
problems.  The  steel  companies  reported 
no  accidents  or  incidents  while  in 
transit. 

Commenters  identified  types  of 
equipment  used  for  these  rail  shipments 
as  gondola  cars,  some  specially 
designed  with  steel  floor  and  V  bottom 
troughs,  steel  floor  gondolas  with 
special  pipe  racks  for  loading  coils,  and 
specially  designed  flatcars  with  steel  V 
bottom  troughs.  They  stated  that  cinder 
ladles  are  used  to  transport  hot  cinder. 
These  ladles  are  pot-shaped, 
approximately  28  feet  long,  and  have  a 
large  open  top.  Slab  racks  used  to 
transport  hot  slabs  were  described  by 
commenters  as  large  heavy-duty  flat 
cars  with  end  bulkheads  and  risers. 

The  major  concern  of  three 
commenters  was  the  proposed 
packaging  requirements  for  solid 
elevated  temperature  materials.  These 
commenters  cited  the  difficulty  of 
encapsulating  or  enclosing  the  rail  cars. 
They  maintained  that  it  would  be 
extremely  costly  and  impractical,  and 
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that  there  is  currently  no  technology 
available  to  enclose  this  type  of  car. 
They  asserted  that  encapsulating  the 
cars  would  be  counter-productive 
because  the  intent  is  to  dissipate  the 
heat  through  the  use  of  open  cars.  The 
additional  weight  necessary  for 
encapsulation,  according  to  all  three 
commenters.  would  reduce  the  amount 
of  product  that  could  be  transported  in 
each  car.  thus  resulting  in  the  need  for 
more  equipment  and  hi^er  costs. 

All  five  commenters  contended  diat 
materials  such  as  hot  ingots,  hot  slabs, 
and  other  forms  of  hot  nwtals  should  not 
be  classified  as  "bulk"  and  therefore  not 
subject  to  the  regulations.  RSPA  stated 
in  the  NPRM  that  the  hazards  posed  by 
solid  elevated  temperature  materials  are 
considerably  less  than  for  liquid 
elevated  temperature  materials  because 
solid  materials  do  not  flow  away  from  a 
release  site.  After  further  review,  RSPA 
agrees  with  commenters  that  the  level  of 
regulation  proposed  for  these  solid 
elevated  temperature  materials  may  be 
too  stringent.  However,  RSPA  believes 
that  a  hazard  communication  marking 
requirement  is  necessary  to  warn  of  the 
thermal  danger  of  the  product  and  its 
packaging.  Therefore,  RSPA  is  only 
requiring  the  marking  of  the  word 
"HOT'  on  each  side  and  each  end  of  a 
bulk  packaging  containing  a  solid 
elevated  temperature  material. 

II.  Summary 

Under  this  final  rule,  materials  offered 
for  transportation  or  transported  at  or 
above  their  flash  points  are  classified  as 
Class  3  (flammable  liquid]  materials  if 
they  are  in  bulk  packagings  and 
intentionally  heated  before  or  during 
transportation.  New  entries. 
"Flammable  liquid,  elevated 
temperature  material.  n.o.s."  and 
"Aluminum,  molten"  are  added  to  the 
S  172.101  Table.  Liquid  elevated 
temperature  materials  are  regulated  in 
the  Class  9  (miscellaneous)  hazard 
class.  Hazard  communication 
requirements  (shipping  papers,  marking, 
labeling,  placarding,  and  emergency 
response  communications]  are  being 
imposed.  The  intent  of  these  changes 
from  those  proposed  in  the  NPRM  is  to 
ensure  adequate  communication  of  the 
hazards  posed  by  these  materials,  but 
with  appropriate  exceptions  for 
environmentally-heated  materials  and 
materials  in  non-bulk  packagings.  A 
new  performance-based  packaging 
section  is  provided  for  these  materials. 
In  addition,  this  section  authorizes 
existing  equipment  to  be  used  for 
significant  periods  of  time,  provided 
closures  meet  minimum  performance 
standards.  Based  upon  rigid  operational 
controls,  an  exception  &om  packaging 


requirements  has  been  provided  for 
molten  metals  and  molten  glass 
transported  in  rail  cars. 

The  proposed  $  172.101  Table  entry 
for  "Elevated  temperature  material, 
solid,  n.o.s."  has  been  revised.  Solid 
elevated  temperature  materials  are  not 
subject  to  any  requirements  of  the  HMR 
except  for  marking  the  word  "HOT*  on 
the  package. 

The  following  is  a  section-by-sectlon 
review  of  this  final  rule: 

A.  Part  171:  Genera!  Information, 
Regulations,  and  Definitions 

Section  171.8.  Two  new  definitions, 
"Elevated  temperature  material"  and 
"Liquid  phase,"  are  added.  Both 
definitions  have  been  clarified  from 
those  proposed  in  the  NPRM. 
Temperatures  are  indicated  in 
centigrade  as  the  metric  standard,  in 
conformance  with  the  December  21, 1990 
final  rule  under  HM-181,  with 
Fahrenheit  temperatures  in  parentheses 
for  information  purposes  only. 

B.  Part  172:  Hazardous  Materials  Table. 
Special  Provisions  and  Hazardous 
Materials  Communication  Regulations 

Section  172.101.  In  new  paragraph 
(i](3](iii),  for  consistency  with  the 
December  21, 1990  final  rule  under  HM- 
181,  the  proposed  reference  to  ORM 
materials  is  replaced  by  a  reference  to  a 
Class  9  material  and  the  proposed 
packaging  reference  changed  from 
§  173.990  to  §  173.247. 

Section  172.101  Hazardous  Materials 
Table.  The  proposed  revision  of  the 
entry  for  "asphalt,  at  or  above  its 
flashpoint"  classed  as  a  flammable 
liquid,  was  modified  under  the  Docket 
HM-181  final  rule  published  December 
21, 1900.  However,  the  bulk  packaging 
section  ({  173.242]  authorized  in  that 
final  rule  is  now  revised  to  S  173.247. 
Entries  for  molten  sulfur,  for  both 
domestic  and  international 
transportation,  have  been  revised  to 
change  the  bulk  packaging  authorization 
to  S  173.247.  The  proposed  entry  for 
"Elevated  temperature  material,  solid, 
n.o.s..  ORM-C,  NA9260"  has  been 
revised  to  reference  %  \7^.2A7.  which 
provides  exceptions  for  these  materials. 
The  entry  for  "Elevated  temperature 
material  liquid,  n.o.s."  is  revised  to 
clarify  that  this  entry  applies  only  to  a 
material  that  is  transported  at  or  above 
100  °C  and  below  its  flash  point.  In 
addition,  the  proposed  hazard  class  for 
"Elevated  temperature  material,  liquid, 
axiJS."  is  changed  from  ORM-C  to  Class 
9,  for  consistency  with  the  HM-181  final 
rule.  The  entry  for  "Elevated 
temperature  material  at  or  above  its 
flash  point"  is  revised  to  reference  a 
new  entry  "Flammable  liquid,  elevated 


temperature  material,  n.o.s."  which 
authorizes  (  173^7  as  the  bulk 
packaging  sectioa.  A  new  entry  has 
been  added  for  "Aluminum,  molten" 
with  its  own  unique  identification 
number. 

Section  172.203.  Paragraph  (g)(3)  is 
added  to  aleri  rail  carriers  to  additional 
operating  requirements  for  elevated 
temperature  materials  excepted  under 
§  173.247.  Paragraph  (n]  is  added  to 
require  the  word  "HOT"  to  precede  the 
proper  shipping  name  of  an  elevated 
temperature  material  if  the  shipping 
name  does  not  indicate  that  it  is  an 
elevated  temperature  material 
Exceptions  for  the  proper  shipping 
names  "Molten  aluminum"  and  "Molten 
sulfur"  are  also  added. 

Section  172325.  This  section  is  added 
to  require  the  word  "HOT'  to  be  marked 
on  each  side  and  each  end  of  a  bulk 
packaging  containing  an  elevated 
temperature  material.  The  size,  style 
and  method  of  marking  is  specified,  and 
an  exception  is  included  for  molten 
aluminum  and  molten  sulfur. 

C.  Part  173:  Shippers,  General 
Requirements  for  Shipments  and 
Packagings 

Section  173.24.  Paragraph  (b)(2)  is 
adopted  as  proposed  in  the  NPRM  to 
require  package  effectiveness  to  be 
maintained  for  the  entire  range  of 
temperatures  encountered  during 
transportation. 

Section  173.29.  This  section  is  adopted 
essentially  as  proposed  in  the  NPRM. 
Proposed  paragraph  (d]  is  amended  as 
new  paragraph  (g)  and  permits  a 
package  containing  a  residue  of  an 
elevated  temperature  material  to  remain 
marked  as  if  it  contained  a  greater 
quantity  of  the  material. 

Section  173.120.  Proposed  paragraph 
(a)  has  been  revised  for  consistency 
with  the  final  rule  issued  under  Docket 
HM-181.  It  is  further  amended  by  adding 
a  definition  for  flammable  liquid  as  a 
liquid  with  a  flash  point  at  or  above  37 .B 
*C  (lOO'F)  which  is  intentionally  heated 
and  offered  for  transportation  or 
transported  at  or  above  its  flash  point  in 
a  bulk  packaging.  This  definition  has 
been  revised  from  the  definition 
proposed  in  the  NPRM  to  except  these 
materials  if  they  are  in  non-bulk 
packagings  or  not  intentionally  heated. 
Examples  of  intentionally-heated 
materials  include:  materials  retaining 
heat  as  a  result  of  a  manufacturing 
process  and  which  still  may  be  hot  when 
loaded  into  a  packaging:  materials 
which  are  heated  prior  to  transportation 
for  ease  of  loading:  or  materials  which 
are  heated  while  in  transportation  to 
maintain  tfieir  desired  physical  state. 


49966      Federal  Register  /  Vol.  56.  No.  191  /  Wednesday.  October  2.  1991  /  Rules  and  Regulations 


Section  173.140.  A  new  paragraph  is 
added  to  this  section,  as  adopted  under 
the  Docket  HM-181  final  rule,  to  clarify 
that  a  material  which  meets  the 
definition  of  an  elevated  temperature 
material  in  §  171.8  is  classed  as  a  Class 
9  material  only  if  it  does  not  meet  any 
other  hazard  class.  In  addition  to 
meeting  the  definition  of  an  elevated 
temperature  material,  any  material 
which  meets  the  definition  of  another 
hazard  class  would  remain  in  that 
hazard  class,  with  the  addition  of 
"HOT"  on  the  shipping  paper  and 
package  marking  to  convey  the 
subsidiary  hazard  posed  by  elevated 
temperature  materials.  For  example,  a 
Class  8  (corrosive)  material,  which  also 
meets  the  definition  of  an  elevated 
temperature  material,  would  continue  to 
be  described,  classed  and  packaged  as  a 
Class  8  material,  with  the  additional 
shipping  paper  and  package  marking 
requirements  to  indicate  the  material  is 
also  an  elevated  temperature  material. 

Section  173.247.  Paragraph  (a)  is 
adopted  as  proposed  in  the  NPRM.  The 
general  requirements  in  proposed 
paragraphs  (b)(1)  through  (b)(6)  have 
been  clarified,  based  on  comments 
indicating  difficulties  which  would  be 
encountered  in  attempting  to  conform 
with  the  requirements  as  proposed  in 
the  NPRM.  Concerning  proposed 
paragraph  (b)(1),  commenters  noted  that 
the  use  of  self-closing  pressure  and 
vacuum  control  devices  might  prove 
impractical  or  impossible  to  safely 
implement  for  packagings  containing 
certain  hazardous  materials.  These 
materials  would,  because  of  their  unique 
physical  properties,  prevent  pressure 
and  vacuum  control  devices  currently  in 
use  from  operating  properly  and  safely. 
RSPA  acknowledges  that,  although 
packagings  utilizing  open  pressure  and 
vacuum  controls  would  not  meet  the 
proposed  requirements,  these  materials 
have  been  safely  transported  in  such 
packagings  for  many  years.  Therefore, 
proposed  paragraph  (b)(1)  is  revised  to 
allow  such  devices. 

Proposed  paragraphs  (b)(1)  (i)  and  (ii) 
have  been  revised  in  response  to  several 
commenters'  contention  that 
conformance  to  these  paragraphs  would 
be  difficult  due  to  the  diverse  use  and 
nature  of  the  various  ladings  and 
packagings  addressed  in  this 
rulemaking.  According  to  commenters, 
in  both  paragraphs  the  term  "normal 
operating  condition"  cannot  be 
interpreted  in  the  same  manner  for  all 
situations.  RSPA  agrees,  and  proposed 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  have 
been  rewritten  to  include,  as  the 
baseline,  the  lowest  designed  operating 
temperature  and  highest  permitted 


loading  temperature,  respectively. 
Proposed  paragraph  (b)(l)(ii)  is  also 
revised  to  include  the  provision  that 
vacuum  controls  are  not  required  for 
packagings  that  have  been  designed  to 
withstand  a  vacuum  of  14.7  psi. 

Commenters  addressing  leak-tight 
closures  in  proposed  paragraph  (b)(2) 
indicated  that,  due  to  physical 
properties  of  the  lading,  temperature, 
and  method  of  loading,  absolute 
leakproofness  of  the  closures  may  prove 
to  be  an  unnecessary  financial  burden 
and  might  actually  be  a  safety  hazard 
during  loading  in  some  instances. 
Additionally,  commenters  stated  that 
the  testing  of  leaktightness  in  any 
orientation  could  prove  impractical  or 
impossible.  Accordingly.  RSPA  has 
rewritten  proposed  paragraph  (b)(2)  to 
allow  for  leaktightness  in  design  and  to 
allow  for  some  leakage  from  closures,  in 
the  event  of  an  incident,  in  any 
orientation. 

Paragraphs  (b)(3)  and  (b)(4)  are 
adopted  as  proposed  in  the  NPRM.  A 
requirement  to  mark  the  date  of 
manufacture  on  the  package  is  added  to 
proposed  paragraph  (b)(5).  Because 
RSPA  is  permitting  equipment  currently 
in  service  to  remain  in  use  for  up  to  20 
years  from  the  date  of  manufacture, 
some  standard  method  is  needed  to 
distinguish  between  old  and  new 
packagings.  Concerning  proposed 
paragraph  (b)(6).  RSPA  acknowledges 
that  the  proposed  accident  damage 
protection  requirements  for  spray 
equipment  and  oil  applicators  are 
burdensome  and  believes  the  risk 
associated  with  such  equipment  does 
not  justify  the  additional  cost.  Therefore, 
proposed  paragraph  (b)(6)  is  revised  to 
provide  an  exception  from  accident 
damage  protection  requirements  for 
spray  equipment  and  oil  applicators. 

The  provisions  in  paragraph  (c)(1)  and 
(c)(2)  are  adopted  as  proposed  in  the 
NPRM.  Proposed  paragraph  (c)(3)  is 
revised  to  reference  paragraphs  (b)(l)(i) 
and  (b)(l)(ii).  Paragraphs  (c)(4)  and 
(c)(5)  are  adopted  as  proposed  in  the 
NPRM.  Paragraph  (c)(6),  as  proposed  in 
the  NPRM.  has  been  replaced.  After 
extensive  review,  RSPA  believes  that 
conformance  with  the  proposed 
packaging  requirements  would  require 
much  more  extensive  modification  or 
replacement  of  existing  equipment  than 
originally  perceived.  Therefore,  RSPA  is 
permitting  continued  use  of  all 
packagings  which  were  manufactured 
up  to  20  years  prior  to  the  effective  date 
of  this  rule. 

New  paragraph  (d)  is  added  to 
provide  a  series  of  conformance  dates. 
With  the  exception  of  a  three-year 
transition  period  for  all  packagings  to 


conform  with  closure  requirements  in 
paragraph  (b)(2),  RSPA  is  permitting 
continued  use  of  all  packagings  which 
were  manufactured  up  to  20  years  prior 
to  the  effective  date  of  this  rule.  In 
paragraph  (d)(2),  similar  provisions  for 
asphalt  and  bitumen  packagings  are 
added,  but  with  the  additional 
requirements  in  paragraphs  (b)(5)  and 
(b)(6)  for  package  marking  and  accident 
damage  provisions  to  be  met  within  a 
one-year  period.  Paragraph  (d)(3)  allows 
a  one-year,  phase-in  period  for  the 
manufacture  of  new  packagings 
conforming  to  the  standards  of  this  rule. 
RSPA  believes  that  one  year  is 
adequate,  concurrent  with  the 
"grandfathering"  of  existing  equipment. 
A  one-year  phase-in  period  will  require 
all  packagings  either  not  in  service  prior 
to  one  year  after  issuance  of  the  final 
rule  or  having  their  construction 
completed  after  the  one-year  phase-in 
period,  to  conform  to  the  new  standards 
beginning  one  year  after  the  issuance  of 
the  final  rule. 

Exceptions  to  the  new  requirements 
have  been  added  in  paragraphs  (e)(1) 
and  (e)(2).  Paragraph  (e)(1)  allows 
molten  metals  and  molten  glass  to  be 
excepted  from  all  other  requirements  of 
the  section  if  the  mode  of  transport  is  by 
rail  at  operating  speeds  less  than  15 
miles  per  hour.  Paragraph  (e)(2)  excepts 
solid  elevated  temperature  materials 
from  all  requirements  of  the  HMR 
except  the  requirement  to  mark  the 
packaging  "HOT",  as  stipulated  in 
§  172.325. 

D.  Part  174:  Carriage  by  Rail 

Section  174.86.  This  section  was 
removed  under  the  HM-181  final  rule.  A 
new  §  174.88  is  added  to  restrict  the 
maximum  operating  speed  to  15  mph  for 
packagings  containing  molten  metal  or 
molten  glass  which  do  not  conform  with 
§  173.247. 

III.  Regulatory  Analyses 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  reviewed 
under  the  criteria  specified  in  section 
1(b)  of  Executive  Order  12291  and  (1)  is 
determined  not  to  be  a  major  rule  under 
Executive  Order  12291;  (2)  does  not 
require  a  Regulatory  Impact  Analysis; 
and  (3)  is  not  "significant"  under  DOT's 
regulatory  policies  and  procedures  [44 
FR  11034].  A  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

B.  Executive  Order  12612 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
("Federalism").  It  has  no  substantial 
direct  effect  on  the  States,  on  the  current 
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Federal-State  relationship,  or  the  current 
distribution  of  power  and 
responsibilities  among  levels  of 
government.  Thus,  this  flnal  rule 
contains  no  policies  that  have 
Federalism  implications,  as  defined  in 
Executive  Order  12612.  and  no 
Federalism  Assessment  is  required. 

C.  Regulatory  Flexibility  Act 

The  provisions  of  this  final  rule 
impact  shippers  and  carriers  of  elevated 
temperature  materials,  some  of  whom 
may  be  small  entities.  Information 
available  to  RSPA  is  insufficient  to 
determine  the  numbers  of  entities 
affected. 

As  addressed  in  the  regulatory 
evaluation,  which  is  available  for 
review  in  the  Docket,  minor  costs  would 
be  incurred  with  respect  to  new  hazard 
communication  requirements  (i.e., 
shipping  paper  descriptions  and  package 
markings),  training  of  personnel,  and 
equipment  modification.  "Grandfather" 
provisions  for  use  of  existing  equipment 
and  a  lengthy  transition  period  have 
been  provided  to  further  minimize  cost 
impacts. 

Based  on  available  information.  I 
certify  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  final  rule  for  SS  172.201 
and  172.203  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  under  OMB  control  number 
2137-0034  (expiration  date:  June  30. 
1992). 

E.  Regulatory  Information  Number 
(RIN) 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 


document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

F.  National  Environmental  Policy  Act 

This  final  rule  has  been  reviewed 
under  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.)  and  does  not 
require  an  environmental  impact 
statement. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 

In  consideration  of  the  foregoing,  49 
CFR  parts  171. 172. 173  and  174  are 
amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority.  49  App.  U.S.C.  1802. 1803. 1804. 
1805. 1808, 1818:  49  CFR  part  1. 

2.  Section  171.8  is  amended  by  adding 
the  following  definitions  in  appropriate 
alphabetical  sequence: 

S  171.8    Definitions  and  abtMvvtation*. 

•        •        •        •        • 

Elevated  temperature  material  means 
a  material  which,  when  offered  for 
transportation  or  transported  in  a  bulk 
packaging: 


(1)  Is  in  a  liquid  phase  and  at  a 
temperature  at  or  above  100°C  {212°F); 

(2)  Is  in  a  liquid  phase  with  a  flash 
point  at  or  above  37.8°C  (100°F)  that  is 
intentionally  heated  and  offered  for 
transportation  or  transported  at  or 
above  its  flash  point:  or 

(3)  Is  in  a  solid  phase  and  at  a 
temperature  at  or  above  240°C  (464°F). 
***** 

Liquid  phase  means  a  material  that 
meets  the  definition  of  "liquid"  when 
evaluated  at  the  higher  of  the 
temperature  at  which  it  is  offered  for 
transportation  or  at  which  it  is 
transported,  not  at  the  37.8'C  (lOOT) 
temperature  specified  in  ASTM  D  4359- 
84. 


PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATION  REQUIREMENTS 
AND  EMERGENCY  RESPONSE 
INFORMATION  REQUIREMENTS 

3.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804. 1805. 
1808;  49  CFR  part  1. 

4.  Section  172.101  is  amended  by 
adding  a  new  paragraph  (i)(3)(iii)  to  read 
as  follows: 

S  172.101    PurpoM  and  us*  of  twzardoua 
materials  table. 
***** 

(i)  *  *  * 
(3)  •  •  • 

(iii)  For  a  Class  9  material  which 
meets  the  definition  of  an  elevated 
temperature  material,  the  column 
reference  is  S  173.247. 
***** 

5.  Section  172.101.  the  Hazardous 
Materials  Table,  is  amended  by  adding 
or  revising,  as  indicated,  the  following 
entries  in  appropriate  alphabetical 
sequence: 

§  172.101    Purpose  and  use  of  tuizardous 
iMterWe  table. 


§  172.101    Hazardous  Materials  Table 

Hazardous  materials  descriptions  and  proper 
shipping  names 

(2) 

Hazard 
class  or 
divisk)n 

(3) 

Id6ntifl08tk>n 
numbers 

(4) 

Packing 
group 

(5) 

Label(s) 
required  (H 

not 
exceptad) 

(6) 

Special 
provWions 

(7) 

(8)  Packaging  auttiorizatkxia 
(|173.*") 

(9)  Quantity  limitations 

(10)  Vassal 

Passenger 
rail  car 

(9A) 

Cargo 

aircraft 

only 

(9B) 

requrrements 

Itonbulk 
packaging 

(8B) 

Bulk 
packag- 
ing 

(80) 

bote 

(1) 

Exoaptons 

Vaaaal 
stowage 

(10A) 

Other 

stowage 

provf 

sioos 

(108) 

D 
D 

D 
D 

AOO 

Aluminum,  molten „ 

Elevated  temperature  material,  Hqukj,  n.o.s  («r 
or  above  lOOrC  (21ZF)  and  behw  im  Hash 
point). 

Elevated  temperature  material  at  or  above 
its    flash    point,    see    FlammatM    liquid, 
elevated  temperature  material,  ao.s.  {aea 
i  173.247(dH2)). 

Elevated  temperature  material,  solid,  n.o.s  (see 
§  173.24nd)(2% 

Flammable  liquid,  elevated  temperature  materi- 
al, n.o.s. 

REVISE 

9 
9 

3 

3 

4.1 
9 

NA92M 
NA9259 

NA927S 

NA1999 
UN2448 
f4A2448 

III 
III 

Class  9 

Class  9 



Nona 

Nona.., 

Nona... 

247 
247 

rOiDiaovn.., 

Forblddan... 

0 
0 

D 

0 
C 
C 

Nona 

M4 

1 

III 

III 
III 
III 

RamtnaMa 
KquM. 

Rammable 

KquM. 

Rammable 

aolid. 

C1MS9 

Nona.. 

247 

247 
247 
247 

ForMddan... 

FortMden... 
FortMden... 
Forbidden... 

Fort)iddon... 
Fort)idden ... 
Foit)ldden ... 

DM 

0 

'160...... 

203.. 

213 

VA 

1 

Sulfur,  molten - 

Sulfur,  molten _ 

T9,T38 

T9,  T38 

Nona 

61 

0 

Nona  . . 

213 

61 

« 

' 

t 


I 

s 


\ 


t 

p 

s 


I 
I 

1^ 
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6.  Section  172.203  is  amended  by 
adding  new  paragraphs  (g)(3)  and  (n)  to 
read  as  follows: 

§172.203    Additional  description 
requirements. 

***** 

Ig)  *  *  * 

(3)  When  shipments  of  elevated 
temperature  materials  are  transported 
under  the  exception  permitted  in 
§  173.247(d)  of  this  subchapter,  the 
shipping  paper  must  contain  an 
appropriate  notation,  such  as 
"Maximum  Operating  Speed  15  mph." 
***** 

(n)  Elevated  temperature  materials. 
Except  for  molten  sulfur  or  molten 
aluminum,  if  a  liquid  material  in  a 
package  meets  the  definition  of  an 
elevated  temperature  material  in  §  171.8 
of  this  subchapter,  and  the  fact  that  it  is 
an  elevated  temperature  material  is  not 
disclosed  in  the  shipping  name,  the 
word  "HOT"  must  immediately  precede 
the  proper  shipping  name  of  the  material 
on  the  shipping  paper. 

7.  Subpart  D  of  part  172  is  amended  by 
adding  a  new  §  172.325  to  read  as 
follows: 

§  172.325    Elevattd  temperature  materials. 

Except  for  bulk  packaging  containing 
molten  aluminum  or  molten  sulfur, 
which  must  be  marked  "MOLTEN 
ALUMINUM"  or  "MOLTEN  SULFUR" 
respectively,  a  bulk  packaging 
containing  an  elevated  temperature 
material  must  be  marked  on  each  side 
and  each  end  with  the  word  "HOT"  in 
black  or  white  Gothic  lettering  on  a 
contrasting  background.  The  letters  in 
the  marking  must  be  at  least  100  mm  (3.9 
inches)  in  height  for  rail  cars  and  at 
least  50  mm  (2  inches]  in  height  for  all 
other  bulk  packagings.  The  marking 
must  be  displayed  on  the  bulk  packaging 
itself  or  in  black  lettering  on  a  white 
square-on-point  configuration  having  the 
same  outside  dimensions  as  a  placard 

PART  173— SHPPERS--GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

8.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1004, 1805, 
1606. 1807, 1808: 49  CFR  part  1.  unlesB 
otherwise  noted. 

9.  Section  173.24  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  173.24    General  requirements  for 
packagings  and  packages. 


(b)* 


(2)  The  effectiveness  of  the  package 
will  not  be  substantially  reduced;  for 
example,  impact  resistance,  strength, 
packaging  compatibility,  etc.  must  be 
maintained  for  the  minimum  and 
maximum  temperatures  encountered 
during  transportation; 
***** 

10.  Section  173.29  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  173.29    Empty  packagings. 

***** 

(g)  A  package  which  contains  a 
residue  of  an  elevated  temperature 
material  may  remain  marked  in  the 
same  manner  as  when  it  contained  a 
greater  quantity  of  the  material  even 
though  it  no  longer  meets  the  defmition 
in  §  171.8  of  this  subchapter  for  an 
elevated  temperature  material. 

11.  Section  173.120  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§173.120    Class  3— Definitions. 

(a)  Flammable  liquid.  (1)  For  the 
purpose  of  this  subchapter,  a 
"flammable  liquid"  (Class  3)  means  a 
liquid  having  a  flash  point  of  not  more 
than  60.5  °C  (141  °F),  or  any  material  in  a 
liquid  phase  with  a  flash  point  at  or 
above  37.8  'C  (100  T)  that  is 
intentionally  heated  and  offered  for 
transportation  or  transported  at  or 
above  its  flash  point  in  a  bulk 
packaging,  with  the  following 
exceptions: 

(i)  Any  liquid  meeting  one  of  the 
definitions  specified  in  §  173.115  of  this 
part; 

(ii)  Any  mixture  having  one  or  more 
components  with  a  flash  point  of  60.5  °C 
(141  °F)  or  higher,  that  makes  up  at  least 
99  percent  of  the  total  volume  of  the 
mixture,  if  the  mixture  is  not  offered  for 
transportation  or  transported  at  or 
above  its  flash  point. 

(2)  For  the  purposes  of  this 
subchapter,  a  distilled  spirit  of  140  proof 
or  lower  is  considered  to  have  a  flash 
point  of  no  lower  than  23  °C  (73  °F). 
***** 

12.  Section  173.140  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§173.140    Claas  »— Definitions. 

*  «  •  •  * 

(c)  Meets  the  defmition  in  §  171.8  of 
this  subchapter  for  an  elevated 
temperature  material. 

13.  In  addition,  §  173.140  is  amended 
by  removing  the  word  "and"  at  the  end 
of  paragraph  (a),  and  removing  the 
period  and  adding  ";  and"  at  the  end  of 
paragraph  (b). 

14.  Subpart  F  of  part  173  is  amended 
by  adding  §  173.247  to  read  as  follows: 


§173.247    Elevated  temperature  material. 

(a)  When  §  172.101  of  this  subchapter 
specifies  that  an  elevated  temperature 
material  (see  §  171.8  of  this  subchapter) 
must  be  packaged  under  this  section, 
only  bulk  packagings  which  conform  to 
the  requirements  of  this  section  are 
authorized. 

(b)  General  requirements.  Bulk 
packagings  must  conform  to  the 
following  requirements: 

(1)  Pressure  and  vacuum  control 
equipment.  When  required  as  indicated 
in  this  section,  pressure  and  vacuum 
control  equipment  must  prevent  the 
rupture  or  collapse  of  the  package  from 
heating,  including  fire  engulfment,  or 
cooling,  and  prevent  any  significant 
release  of  lading  in  the  event  the 
package  is  overturned.  Pressure  relief 
devices  used  on  packagings  transporting 
ladings  that  will  not  cause  significant 
clogging,  freezing,  or  fouling  of  such  a 
device  must  be  of  a  self-reclosing 
design.  The  pressure  relief  devices 
utilized  for  packages  with  lading  that 
will  render  the  device  inoperable  due  to 
severe  clogging,  freezing,  or  fouling  of 
the  device,  may  have  a  permanent 
opening  with  a  maximum  diameter  of  38 
mm  (1.5  inches).  The  pressure  and 
vacuum  controls  may  be  external  to  the 
packaging  and  must  be  in  conformance 
with  paragraph  (b)(6)  of  this  section. 
Pressure  and  vacuum  controls  are 
required  as  follows: 

(i)  Provision  for  pressure  control  must 
be  provided  on  packagings  where  the 
lading  can  develop  pressure  increases  of 
greater  than  10  percent  as  a  result  of 
heating  from  the  pressure  at  the  lowest 
designed  operating  temperature. 

(ii)  Provision  for  vacuum  control  must 
be  provided  on  packages  where  the 
lading  can  develop  pressure  decreases 
of  greater  than  10  percent  as  a  result  of 
cooling  from  the  pressure  at  the  highest 
permitted  loading  temperature  of  the 
lading.  Vacuum  control  is  not  required 
on  packages  designed  to  withstand  a 
vacuum  of  101  kPa  (14.7  psig). 

(2)  Closures.  All  openings  must  be 
securely  closed  during  transportation. 
Packages  must  be  substantially  leak 
tight  in  design  as  to  allow  no  more  than 
dripping  or  trickling  of  a  non-continuous 
type  flow  in  any  orientation.  Closures 
must  be  designed  and  constructed  to 
withstand,  at  all  operating  temperatures, 
without  substantial  deformation  twice 
the  static  loading  produced  by  the  lading 
in  any  orientation. 

(3)  Strength.  Each  package  must  be 
designed  and  constructed  to  withstand, 
at  all  operating  temperatures,  without 
substantial  deformation  twice  the  static 
loading  produced  by  the  lading  in  any 
orientation. 
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(4)  Compatibility.  The  packaging  and 
lading  must  be  compatible  over  the 
entire  operating  temperature  range. 

(5)  Markings.  In  addition  to  any  other 
markings  required  by  this  subchapter, 
each  package  must  be  marked  in 
characters  at  least  9.5  nun  (0.375  inches) 
with  the  manufacturer's  name,  date  of 
manufacture,  nominal  capacity,  design 
temperature  range,  and  maximum 
product  weight. 

(6)  Accident  damage  protection.  For 
transportation  by  highway,  external 
loading  and  unloading  valves.  If  any, 
and  closures  mi^t  be  protected  from 
impact  damage  resulting  from  collision 
or  overturn.  Spraying  equipment  and 
road  oil  applicators  are  excepted  from 
this  requirement. 

(c)  Authorized packagings.  The 
following  bulk  packagings  are 
authorized: 

(1)  DOT  speciHcation  cargo  tanks, 
tank  cars,  and  inteimodal  portable 
tanks; 

(2)  AAR  Specification  203W.  206A, 
and  211A  teink  cars: 

(3)  Noospecification  cargo  tanks,  tank 
cars  and  portable  tanks  which  are 
equivalent  in  structural  design  and 
accident  damage  resistance  to  the 
packagings  prescribed  in  paragraph 
(c)(1)  of  this  section,  except  for 
alternative  pressure  and  vacuum  control 

j|.  equipment  as  deHned  in  paragraphs 
^  (b)(1)  (i)  and  (ii)  of  this  section; 

(4)  Nonspecification  crucibles 
designed  and  constructed  such  that  the 
stress  in  the  packaging  does  not  exceed 
one  fourth  (0.25)  of  the  strength  of  the 


packaging  at  any  temperature  within  the 
design  temperature  range.  Stress  is 
determined  under  a  load  equal  to  the 
sum  of  the  static  or  working  pressure  in 
combination  with  the  loads  developed 
from  accelerations  and  decelerations 
incident  to  normal  transportation.  For 
highway  transportation,  these  forces  are 
assumed  to  be  "1.7g"  vertical,  "0.75g" 
longitudinal,  and  "0.4g"  transverse,  in 
reference  to  the  axes  of  the  transport 
vehicle.  Each  accelerative  or 
decelerative  load  may  be  considered 
separately;  and 

(5)  All  other  packagings  which  were 
manufactured  for  the  transportation  of 
elevated  temperature  materials  prior  to 
March  3a  1993. 

(d)  Dates  of  Conformance.  (1)  All 
packagings  authorized  in  paragraph  (c) 
of  this  section  must  be  in  conformance 
with  paragraph  (b)(2)  of  this  section  no 
later  than  March  30. 1995. 

(2)  Packagings  used  for  the 
transportation  of  bitumen  and  asphalt 
must  also  be  in  conformance  with 
paragraphs  (b)(5)  and  (b)(6)  of  this 
section  no  later  than  March  30, 1993. 

(3)  All  packagings  manufactured  after 
March  30, 1993,  must  comply  with  the 
provisions  of  paragraph  (b)  of  this 
section. 

(4)  Packagings  authorized  in 
paragraph  (c)  of  this  section  which  were 
in  service  prior  to  March  30, 1993,  and 
not  in  full  compliance  with  paragraph 
(b)  of  this  section  may  continue  to  be 
used  for  up  to  20  years  from  their  date  of 
manufacture. 


(e)  Exceptions.  (1)  This  section  does 
not  apply  to  packagings  used  for  molten 
metals  and  molten  glass  by  rail  when 
the  movement  is  restricted  to  operating 
speeds  less  than  15  miles  per  hour.  (See 
§  172.203(g)(3)  of  this  subchapter  for 
shipping  paper  requirements.) 

(2)  A  material  which  meets  the 
defmition  of  a  solid  elevated 
temperature  material  is  excepted  from 
all  requirements  of  this  subchapter 
except  §  172^25. 

PART  174— CARRIAGE  BY  RAIL 

15.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804. 1808: 
49  CFR  part  1. 

16.  Section  174.86  is  added  to  subpart 
D  to  read  as  follows: 


Maximum  aHowabte  operating 


§  174.M 
•peed. 

For  molten  metals  and  molten  glass 
shipped  in  packagings  other  than  those 
prescribed  in  §  173.247  of  this 
subchapter,  the  maximum  allowable 
operating  speed  may  not  exceed  15  mph 
for  shipments  by  rail. 

Isaued  in  Washington.  DC  on  Septernt)er  25. 
1991.  under  authority  delegated  in  49  CFR 
part  106,  appendix  A. 
Travis  P.  Duagan. 

Administrator,  Research  and  Special 

Programs  Administration. 

(PR  Doc.  91-23468  Filed  10-1-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lEPA/OSW-FR-91-032;  SWH-FRL-4018-3] 

Guidance  for  the  Us«  of  ttie  Terms 
"Recycled"  and  "Recyclable"  and  ttie 
Recycling  Emblem  in  Environmental 
Marketing  Claims 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

summary:  EPA  plans  to  develop 
recommendations  to  the  Federal  Trade 
Commission  on  voluntary  guidance  for 
environmental  claims  promoting  the  use 
of  recycled  materials  and  recyclable 
materials.  The  Federal  Trade 
Commission  is  considering  such 
guidance  in  response  to  petitions  from 
States  and  today's  notice  solicits 
comment  on  a  number  of  options  EPA  is 
considering  for  the  guidance.  The  notice 
also  announces  the  time  and  location  of 
a  public  meeting  EPA  will  hold  to  hear 
oral  comments  from  interested  parties 
on  the  options  outlined  in  this  notice. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  31, 
1991.  The  public  meeting  vyill  be  held  on 
Wednesday,  November  13,  and 
Thursday,  November  14, 1991  from  9:30 
am  to  4:30  pm  at  The  Rosslyn  Westpark 
Hotel,  Arlington,  VA.  Requests  to 
present  oral  testimony  must  be  received 
on  or  before  Monday,  October  28, 1991. 
EPA  requests  that  ten  copies  of  the  oral 
comments  be  submitted  on  or  before 
Friday,  November  8, 1991. 
AOORESSES:  (1)  Public  Meeting— The 
Agency  will  hold  a  public  meeting  on 
Wednesday,  November  13,  and 
Thursday,  November  14, 1991,  to  receive 
comments  on  the  options  and  issues 
relating  to  the  options.  The  meeting  will 
consist  of  two  days  of  testimony. 
Because  of  the  limited  amount  of  time 
available  and  the  desire  to  hear  a  range 
of  views,  presenters  will  be  grouped  in 
appropriate  panels  and  will  be  allotted  a 
specified  time  for  statements,  which 
may  be  followed  by  questions  from  the 
panel.  Groups  with  common 
perspectives  on  the  questions  raised  by 
these  options  are  urged  to  select  a  single 
representative. 

Written  requests  to  appear  at  the 
meeting  should  be  submitted  no  later 
than  Monday.  October  28. 1991  to:  Office 
of  Solid  Waste,  Public  Meeting  Request/ 
F-91-GPLP-FFFFF,  OS-305,  401  M 
Street,  SW.,  Washington,  DC  20460.  The 
notice  of  participation  should  contain 
the  name,  affiliation  (if  applicable), 
address,  and  telephone  number  of  the 
participant  and  the  individual  presenter, 


and  a  brief  statement  of  the  participant's 
interest  in  the  matter,  and  the  topic  of 
presentation. 

If  the  Agency  determines  that  there 
will  not  be  adequate  time  to  hear  from 
all  those  wishing  to  present  comments, 
the  Agency  will  select  among  those 
wishing  to  testify,  in  order  to  ensure  that 
a  range  of  viewpoints  and  interests  is 
represented.  As  time  allows,  individuals 
may  also  sign  up  to  present  comments 
during  registration  time  at  the  hearing. 

The  public  meeting  will  be  held  at  The 
Rosslyn  Westpark  Hotel,  1900  North 
Fort  Myer  Drive,  Arlington,  VA  22209  in 
the  Rosslyn  Ballroom. 

(2)  Written  Comments — Written 
statements  and  additional  information 
may  be  submitted  at  the  public  hearing 
for  inclusion  in  the  official  record. 
Written  comments  of  any  length  will  be 
accepted.  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  to:  RCRA  Docket  Information 
Center.  Office  of  Solid  Waste  (OS-305). 
U.S.  Environmental  Protection  Agency 
Headquarters,  401  M  Street  SW.. 
Washington,  DC  20460.  Comments  must 
include  the  docket  number  F-91-GPLP- 
FFFFF.  The  public  docket  is  located  at 
EPA  Headquarters,  room  M2427  and  is 
available  for  viewing  from  9  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials.  Call  (202)  260-9327  for 
appointments.  Copies  cost  $.15/page. 
FOR  FURTHER  INFORMATION  CONTACT 
For  general  information,  contact  the 
RCRA/Superfund  Hotline,  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency  (800)  424-9346  or 
(703)  920-9810.  local  in  the  Washington. 
DC  metropolitan  area. 

For  information  on  specific  aspects  of 
this  notice,  contact  William  MacLeod, 
Office  of  Solid  Waste  (OS-301).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460,  (202) 
260-4662. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  following  documents  are  available 
for  viewing  only  in  the  RCRA  Docket 
room: 

The  Green  Report:  Findings  and 

Preliminary  Recommendations  for 

Responsible  Environmental 

Advertising,  State  Attorneys  General 

Task  Force. 
The  Green  Report  II:  Recommendations 

for  Responsible  Environmental 

Advertising,  State  Attorneys  General 

Task  Force. 
Recycling  Emblem  Regulations,  State  of 

Rhode  Island  and  Providence 

Plantations  Regulations. 
6  NYCRR  Part  368  Recycling  Emblems, 

New  York  State  Regulations. 


Regional  Labeling  Standards  and 
Labeling  Resolution,  the  Northeast 
Recycling  Council. 

Petition  for  Federal  Trade  Commission 
Guides  from  National  Food  Processing 
Association  and  other  Petitioners. 

Petition  for  Federal  Trade  Commission 
Guides  from  the  Cosmetic.  Toiletry, 
and  Fragrance  Association  and  the 
Nonprescription  Drug  Manufacturers 
Association. 

Open  Remarks  of  F.  Henry  Habicht  II, 
Deputy  Administrator,  U.S. 
Environmental  Protection  Agency  before 
the  Federal  Trade  Commission, 
Hearings  on  Environmental  Labeling, 
July  17, 1991. 

Workplan  for  the  Interagency  Task 
Force  on  Environmental  Marketing 
Claims,  U.S.  Environmental  Protection 
Agency,  Federal  Trade  Commission. 
U.S.  Office  of  Consumer  Affairs. 
Description  of  Labeling  Efforts,  Draft 
EPA  Report. 
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L  Introduction 

A.  Overview 

The  American  public  is  increasingly 
concerned  about  environmental  issues. 
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and  individuals  are  lookingfor  ways  to 
do  their  part  to  protect  our  nation's 
environment  and  resources.  In  the  past 
few  years,  public  understanding  of  the 
nature  of  environmental  problems  has 
become  mora  sophistioated.  Many 
people  recognize  that  large 
environmental  problems  are  created  not 
only  by  the  actions  of  large  companies 
and  organizations,  but  also  by  the 
seemingly  small  actions  of  millions  of 
individuals,  for  example,  the  generation 
of  municipal  solid  waste,  or  the 
generation  of  "greenhouse"  gases  that 
may  contribute  to  global  climate  change. 

Many  individuals  are  responding  by 
trying  to  lessen  the  impacts  of  their  own 
behavior,  by  car-pooling  to  work, 
conserving  water  at  home,  and 
purchasing  consumer  products  which  in 
some  way  offer  an  environmental 
advantage:  Energy-saving  lighting 
flxtures  and  appliances,  products  which 
contain  fewer  hazardous  constituents,  or 
products  containing  recycled  materials. 
Manufacturers  and  marketers  are 
responding  to  the  consumer  demand  for 
"environmentally  oriented"  products  by 
attempting  to  make  products  which  do 
not  contribute  to  upper  atmospheric 
ozone  depletion  ,  create  less  solid  waste 
or  fewer  adverse  impacts  on  water 
quality,  etc  They  are  also  advertising 
and  otherwise  highlighting  both  the  real, 
and  desired  environmental  benefits  of 
these  products  for  consumers. 

The  Environmental  Protection  Agency 
(EPA)  views  the  increased  desire  for 
"environmentally  oriented"  products  as 
an  opportunity  to  find  effective  non- 
regulatory  solutions  to  difficult 
environmental  problems  which  may  in 
some  cases  be  solved  more  efficiently  in 
the  marketplace  than  through 
government  regulations. 
Environmentally  informed  consumers 
making  purchasing  decisions  based 
upon  accurate  and  reliable  information 
about  the  environmental  attributes  of 
products  would  encourage 
manuffacturens  toproduce goods  which 
have  fewer  adverse  environmental 
impacts. 

To  affect  a  shift  toward  more 
environmentally  benign  products  three 
things  must  occur  First,  manufacturers 
need  to  produce  products  which  are 
better  for  the  environment;  second 
consumers  need  to  be  provided 
accurate,  reliable,  and  meaningful 
information  concerning  the 
environmental  attributes  of  these 
products:  and  thind.  consumers  need  to 
preferentially  purchase  these  products. 
We  are  starting  to  see- manufacturers 
making  products  with  fewer  adverse 
environmental  impacts.  In  many  oases, 
however,  consumers  are  not  being 


provided  reliable  and  meaningful 
information  about  the  advantages  of 
these  products,  partially  because  of  the 
lack  of  national  consensus  on  the 
meaning  and  use  of  environmental  terms 
in  advertising  and  labeling.  Consumers 
cannot  know  how  to  interpret  and  use 
the  information  they  receive  until 
consumers,  manufacturers,  and 
government  speak  a  common  language. 
Our  failure  to  speak  the  same  lang|uage 
in  environmental  marketing  is  creating 
problems  both  for  manufacturers  who 
are  producing  and  attempting  to  market 
environmentally  oriented  products,  and 
consumers  who  are  seeking  to  purchase 
them. 

Some  manufacturers  who  have  made 
legitimate  attempts  to  improve  their 
products  by  reducing  their 
environmental  impacts  are  unsure  how 
to  promote  the  environmental  benefits  of 
their  products.  They  are  concerned 
about  criticism  and  liability  for  false  or 
misleading  advertising  if  they  advertise 
environmental  benefits  in  the  absence  of 
clear  and  uniform  standards  or. 
conversely,  they  face  a  potential  loss  of 
market  share  if  they  do  not  advertise 
environmental  benefits  and  their 
competitors  do^ 

Meanwhile,  because  manufacturers 
are  making  claims  based  upon  differing 
standards,  consumers  often  do  not  know 
what  the  claims  mean,  and  this  creates 
some  consumer  confusion  and  suspicion 
of  environmental  claims.  Environmental 
claims  are  a  special  class  of  claims 
because  consumers  typically  lack  the 
scientiHc  expertise  to  assess  the  validity 
of  the  claims  that  marketers  are  making. 
The  increasing  numbers  of 
environmental  claims  bombarding 
consumers  with  information  on 
competing  eirvironmental  impacts,  e.g.. 
"source  reduced"  or  "recyclable"  versus 
"biodegradable,"  compounds  these 
problems.  Also,  some  highly  aggressive 
marketers  may  make  confusing  and 
even  misleading  environmental  claims, 
fairther  adding  to  consumer  confusion. 

Initial  attempts  to  address  this 
situation  have  come  from  State 
governments:  for  example,  several 
States,  including  New  York,  California, 
and  Rhode  Island,  have  passed 
legislation  or  issued  regulations  which 
provide  standard  definitions  or 
guidelines  for  the  use  of  the  terms 
"recycled"  and  "recyclable"  (and  other 
terms).  While  individuar  State  action 
has  been  part  of  an  important  first  step 
to  help  deHne  and  shape  the  issue,  as 
well  as  begin  the  initial  consensus 
building  process  between  government, 
industry,  and  consumers,  the  definitfons 
and  guidelines  developedat  the  State 
gpvemment'  level  are  not  necessarily 


consistent  and  compatible  wnth  each 
other.  As  more  States  adopt  regulations 
orpass  laws  to  address  the  issue  of 
environmental  marketing,  national 
marketers  or  distributors  may  Bnd 
themselves  in  a  situation  where  they 
will  either  have  to  target  advertising  for 
each  State,  which  could  be  prohibitively 
expensive,  or  will  stop  advertising  the 
environmental  benefits  of  their  products 
altogether. 

Recognizing  the  limitations  of  an 
uncoordinated  State-by-State  response 
to  the  issue,  some  State  organizations 
have  begun  to  address  the  issue  of 
environmental  marketing  at  national 
and  regional  levels.  A  task  force 
compromised  of  the  Attorneys  General 
from  eleven  States  has  formulated 
guidance  for  environmental  marketing, 
which  are  contained  in  the  Green  Report 
II — Guidance  for  Responsible 
Environmental  Advertising.  This  report 
not' only  contains  guidance  for 
environmental  marketing,  but  also  calls 
upon  the  Federal  government  to  adopt 
national  standards  for  environmental 
marketiitg  claims  used  in  the  labeling, 
packaging,  and  promotion  of  consumer 
products.  At  the  regional  level,  the 
Northeast  Recycling  Council,  an 
organization  comprised  of  State 
environmental  officials  from  ten 
Northeastern  States,  has  developed 
consensus  guidelines  for  the  use  of  the 
terms  "reusable,"  "recycled  content" 
and  "recyclable"  in  product  labeling. 
These  consensus  guidelines  could  be 
adopted  by  all  ten  of  the  member  States 
in  an  effort  to  achieve  regional 
coordination. 

If  national  consensus  over  the  use  of 
these  terms  is  not  reached  in  the  near 
future,  we  face  the  danger  of  losing  a 
valuable  toolfor  educating  the  public 
and  influencing  the  production  and  use 
of  more  environmentally  oriented 
products.  Consumers  may  come  to 
distrust  or  ignore  all  environmental 
claims,  and  national  manufacturers  and 
marketers  may  become  so  hamstrung  by 
conflicting  State  standards  that  they 
avoid  making  these  claims  completely. 

B.  Federal  RoIb 

The  U.S.  EPA.  the  U.S.  Office  of 
Consumer  Affairs  (USOCA).  and  the 
Federal  Trade  Commission  (FTC) 
recognize  the  opportunity  presented  by 
environmental  marketing  for  improving 
the  environment  as  well  as  the  need  to 
avoid  mislieading.or  deceptive 
environmental  claims.  They  also 
understand  the  need  for  Federal 
involvement  to  address  this  issue  at  the 
national  level.  These  three  agencies 
have  joined  to  form  a  Federal  Task 
Force  to  provide  a  coordinated  and 
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cohesive  national  response  to  the  issue 
of  environmental  labeling  and  marketing 
claims.  The  members  of  the  Task  Force 
will  work  together  to  help  ensure  that 
consumer,  advertising,  and 
environmental  issues  are  addressed 
through  a  coordinated  national  effort. 

The  Task  Force  is  intended  to 
enhance  and  coordinate,  rather  than 
supersede,  environmental  marketing 
activities  currently  taking  place  in  each 
individual  agency.  Environmental 
marketing  claims  may  potentially  be 
addressed  by  one  of  a  combination  of 
several  approaches:  FTC  industry 
guides,  FTC  case-by-case  enforcement, 
EPA  Guidance  for  specific  terms,  and 
more  general  guidance,  issued  by  EPA 
or  jointly  by  the  Task  Force,  that  applies 
to  a  category  of  claims.  The  Task  Force 
will  coordinate  agency  efforts  so  the 
appropriate  mix  of  approaches  is  used 
to  address  the  commonly  used  or  most 
problematic  claims. 

As  an  initial  step  to  address  a  key 
subject  in  this  area,  EPA  is  developing 
guidance  for  two  terms  related  to 
recycling  of  materials  from  solid  waste: 
"Recycled"  and  "recyclable."  and  for 
the  use  of  the  recycling  emblem.  This  is 
a  topic  of  much  consumer  and  business 
interest,  and  these  terms  are  two  of  the 
most  frequently  used  environmental 
claims. 

The  FTC  held  hearings  on  July  17  and 
18, 1991.  to  gather  information  to  assist 
them  in  determining  whether  they 
should  develop  industry  guides  for  the 
use  of  environmental  marketing  claims. 
If  FTC  should  decide  to  go  forward  with 
developing  industry  guides  in  the  future, 
EPA  will  share  the  information  we  are 
gathering  with  them,  which  may  serve 
them  in  the  development  of  the  industry 
guides.  EPA  stands  ready  to  assist  FTC 
in  any  way  possible  to  ensure  that  the 
environmental  policy  needs  discussed  in 
this  notice  are  addressed  in  an  effective 
and  coordinated  way  by  the  guides.  If 
FTC  should  decide  not  to  develop 
industry  guides.  EPA  will  publish  the 
recommendations  as  its  guidance  to 
industry  and  consumers. 

C.  Purpose  of  Today's  Notice 

Today's  notice  solicits  comment  on 
options  for  guidance  to  be  used  by 
marketers  in  product  labeling  and 
advertising  promoting  the  use  of 
recycled  materials  and  recyclable 
materials.  EPA  will  hold  a  public 
meeting  to  hear  oral  comment  from 
interested  parties  on  the  options 
outlined  in  this  notice. 


D.  Goals  and  Objectives  of  EPA 
Voluntary  Environmental  Claims 
Guidance 

EPA  has  two  overriding  goals  in 
addressing  "recycled  content"  and 
"recyclable"  claims:  We  want  to 
encourage  the  trends  toward  (1)  the 
increased  use  of  recycled  materials  in 
products  and  (2)  the  increased  recovery 
of  materials  for  recycling.  These  goals 
will  be  advanced  by  facilitating  the 
communication  between  consumers  and 
marketers  as  to  which  products  contain 
recycled  materials  content  and  which 
products  are  recyclable.  By  doing  this 
we  will  help  to  restore  consumer 
confidence  in  environmental  marketing 
claims.  (We  recognize  that  improved 
labeling  practices  need  to  be 
supplemented  by  strong  educational 
programs  to  help  the  general  public 
understand  and  actively  participate  in 
recycling.)  We  also  want  to  insure  that 
all  companies  making  "recycled 
content"  and  "recyclable"  claims 
operate  on  a  level  playing  field:  One 
company  should  not  be  able  to  gain  a 
market  advantage  over  another 
company  by  promoting  its  product  as 
something  the  product  is  not.  This  will 
help  to  ensure  that  companies  making 
legitimate  environmental  improvements 
to  their  products  will  benefit  from  the 
increased  consumer  demand  for 
environmentally  oriented  products, 
fostering  the  desire  on  the  part  of 
marketers  to  provide  consumers  with 
more  environmentally  oriented  products. 

II.  Definitions 

The  following  definitions  are  used  in 
the  notice.  These  definitions  are 
intended  to  serve  as  guidance  to 
marketers  and  to  help  educate 
consumers.  In  formulating  these 
definitions,  EPA  has  reviewed  statutory 
and  regulatory  definitions  from  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  However,  the  definitions 
stated  here  may  not  parallel  those  found 
in  RCRA.  For  example,  whereas  the 
RCRA  definition  for  "post-consumer 
material"  is  applicable  primarily  to 
paper  and  paper  products,  EPA  has 
broadened  that  definition  for  purposes 
of  this  guidance  so  that  it  is  applicable 
in  more  situations.  In  choosing  the 
definitions  to  include  in  the  notice,  we 
have  recognized  that  many  of  the  RCRA 
definitions  apply  to  government 
procurement  of  materials  with  recycled 
content,  and  procurement  policy  issues 
might  differ  from  the  issues  we  are 
addressing  in  this  notice. 

The  term  "home  scrap"  means  those 
scrap  materials,  virgin  content  of  a      '" 
material,  or  by-products  generated  from, 


and  commonly  reused  within,  an 
original  manufacturing  process. 

The  term  "post-consumer  materials" 
means  those  products  or  other  materials 
generated  by  a  business  or  consumer 
that  have  served  their  intended  end 
uses,  and  that  have  been  recovered  from 
or  otherwise  diverted  from  the  solid 
waste  stream  for  the  purpose  of 
recycling. 

The  term  "pre-consumer  materials" 
means  those  materials  generated  during 
any  step  in  the  production  of  a  product, 
and  that  have  been  recovered  from  or 
otherwise  diverted  from  the  solid  waste 
stream  for  the  purpose  of  recycling,  but 
does  not  include  those  scrap  materials, 
virgin  content  of  a  material,  or  by- 
products generated  from,  and  commonly 
reused  within,  an  original  manufacturing 
process. 

The  term  "product"  means  goods  or 
commodities  that  are  created  by,  or  are 
an  end  result  of,  a  manufacturing 
process.  For  the  purpose  of  this 
guidance,  packaging  is  included  in  this 
definition. 

The  term  "recycled  materials"  means 
pre-consumer  materials  and  post- 
consumer  materials,  and  does  not 
include  home  scrap. 

The  term  "recyclables"  means 
products  or  materials  that  can  be 
recovered  from  or  otherwise  diverted 
from  the  solid  waste  stream  for  the 
purpose  of  recycling. 

The  term  "recycled  content"  means 
the  portion  of  a  material's  or  product's 
weight  that  is  composed  of  pre- 
consumer  and  post-consumer  materials. 

The  term  "recycle"  means  the  series 
of  activities,  including  collection, 
separation,  and  processing,  by  which 
products  or  other  materials  are 
recovered  from  or  otherwise  diverted 
from  the  solid  waste  stream  for  use  in 
the  form  of  raw  materials  in  the 
manufacture  of  new  products  other  than 
fuel  for  producing  heat  or  power  by 
combustion. 

The  term  "recycling  rate"  means  the 
percentage  by  weight  of  a  given  product 
or  material  category  that  is  recycled. 

We  are  soliciting  comment  on  whether 
the  definitions  listed  in  this  section  are 
accurate  and  complete  for  the  purpose 
of  this  guidance,  and  will,  if  commonly 
adopted,  result  in  less  confusion  among 
manufacturers,  marketers,  and 
consumers  concerning  recycled  content 
and  recyclable  claims.  We  are  also 
soliciting  comment  on  whether  we 
should  include  other  terms  which  would 
help  manufacturers  communicate  with 
consumers  concerning  the  use  of 
recycled  and  recyclaWe  materials. 
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III.  Options  for  Guidance  for  Recycled 
Content  Claims 

The  number  of  Americans  served  by 
recycling  collection  programs  has  grown 
rapidly  in  the  past  several  years.  Over 
30  million  Americans  are  now  served  by 
curbside  recycling  collection  programs, 
and  this  number  is  expected  to  continue 
to  grow  in  the' coming  years.  The 
success  of  these  recycling  programs 
depends  upon  their  ability  to  collect 
materials  and  market  those  materials. 
While  starting  up  collection  can  be  the 
most  difficult  part  of  initiating  a 
recycling  program,  successfully 
marketing  the  collected  materials  will 
determine  the  long-term  sustainability  of 
the  program.  For  example,  some 
programs  that  were  previously  collecting 
old  newspapers  stopped  when  market 
supply  of  old  newspapers  exceeded 
demand,  and  prices  for  the  collected 
materials  fell.  Many  Americans  are 
realizing  that  collecting  materials  for 
recycling  is  only  one  element  of 
successful  recycling;  products 
containing  recycled  materials  also  need 
to  be  purchased  in  order  to  ensure 
healthy  market  demand  for  materials 
collected  by  municipal  and  other 
recycling  programs.  This  understanding, 
as  well  as  a  general  desire  to  take 
positive  action  for  the  environment,  has 
helped  increase  consumer  demand  for 
products  made  with  recycled  content. 

Manufacturers  are  responding  to 
consumer  demand  by  making  more 
products  that  use  recycled  materials, 
using  increasing  amounts  of  recycled 
materials  in  products,  and  developing 
new  ways  of  utilizing  recycled  materials 
in  products.  Knowing  that  many 
consumers  are  seeking  goods  with 
recycled  content,  marketers  are 
advertising  their  use  of  recycled  content 
in  more  and  more  products  in  many 
different  ways.  EPA  wants  the  trend 
towards  using  greater  amounts  of 
recycled  materials  to  continue,  and 
strongly  believes  that  consumer  demand 
for  products  with  recycled  content  is 
essential  for  this  to  occur.  The  messages 
in  product  advertising  concerning 
recycled  content  should  supply  the 
consumer  with  useful,  accurate,  and 
understandable  information.  Guidance 
to  manufacturers,  marketers,  and 
consumers  on  such  messages  can  help 
prevent  consumers  from  becoming 
cynical  and  disillusioned  about  recycled 
content  claims,  and  can  help  consumers 
identify  products  that  use  more  recycled 
materials  and  create  incentives  for 
manufacturers  to  use  more  recycled 
materials.  This  guidance  is  intended  to 
make  "recycled  content"  claims  more 
cimsistent  and  moaningful. 


The  two  major  concerns  EPA  has 
about  "recycled  content"  claims  are 
first,  the  types  of  materials  which 
marketers  are  claiming  as  being 
"recycled."  and  second,  the  failure  of 
some  marketers  to  provide  useful, 
accurate,  and  understandable 
information  to  consumers  about  the 
amount  and  sources  of  recycled  material 
in  products.  The  first  problem  is  due  in 
part  to  the  lack  of  commonly  accepted 
definitions  for  terms  such  as,  "post- 
consumer  materials,"  "recycled 
materials,"  etc.  In  the  absence  of 
commonly  accepted  defmitions,  some 
marketers  have  made  dubious  claims, 
for  example,  claiming  that  "home  scrap" 
materials  are  "recycled,"  when,  in  fact, 
such  "home  scrap"  materials  are 
produced  and  reused  within  an  original 
manufacturing  process  and  never  enter 
the  waste  stream. 

In  order  to  address  this  issue,  EPA  has 
included  in  this  notice  proposed 
defmitions  for  the  terms  "recycled 
materials,"  "post-consumer  materials", 
"pre-consumer  materials,"  and  others. 
Thesfe  definitions  can  be  used  by 
marketers  in  their  claims  and  to  help 
educate  consumers.  The  defmitions  we 
are  considering  are  listed  in  the  previous 
section. 

The  second  potential  problem  with 
"recycled  content"  claims  concerns 
statements  that  are  vague,  potentially 
misleading,  and  provide  little 
information  to  consumers.  Concerns 
have  been  expressed  that  broad 
statements  on  products  such  as  "Made 
with  recycled  materials";  "Recycled 
Content;"  or  statements  that  use  the 
"chasing  arrows"  recycling  loop  emblem 
and  the  term  "Recycled."  do  not  provide 
consumers  with  sufficient  information 
for  the  statements  to  be  meaningful. 
These  statements  could  apply  to 
products  containing  anywhere  from  1% 
to  100%  recycled  content.  If  some 
consumers  care  about  the  use  of 
recycled  materials  in  a  product,  then  it 
is  a  likely  assumption  that  these 
consumers  would  also  be  concerned 
about  the  amount  of  recycled  content 
and  would  generally  prefer  as  much 
recycled  content  as  feasible.  To  address 
these  concerns,  EPA  is  examining  the 
following  three  options  for  recycled 
content  claims  guidance. 

A.  Option  1:  Disclosure  of  Recycled 
Materials  Content 

In  order  to  make  statements 
concerning  the  use  of  recycled  materials 
more  meaningful,  EPA  is  considering 
recommending  that  marketers  who 
advertise  the  use  of  recycled  materials 
in  a  product  prominently  and  clearly 
state  the  percentage  by  weight  of 
recycled  materials  in  the  product.  For 


example,  an  aluminum  can 
manufacturer  that  uses  50%  recycled 
materials  by  weight  to  produce  an 
aluminum  can  could  advertise  the  use  nf 
recycled  materials  by  making  a 
statement  such  as  "Recycled  Aluminum: 
contains  50%  recycled  materials."  No 
minimum  threshold  for  recycled  content 
would  be  set  or  recommended  under  this 
option. 

This  option  meets  two  needs.  First, 
the  consumer  will  be  provided  with 
useful  and  accurate  information.  By 
placing  the  percentage  of  recycled 
materials  on  the  product,  the  consumer 
will  be  informed  of  the  use  of  recycled 
materials,  and  the  relative  amount  of 
recycled  materials  in  the  product. 
Second,  this  will  provide  consumers 
with  the  opportunity  to  choose  products 
containing  higher  amounts  of  recycled 
material,  thereby  potentially  creating 
competitive  pressures  to  increase  the 
amount  of  recycled  materials  content  in 
products  in  order  to  meet  consumer 
demand. 

One  disadvantage  to  this  option  is 
that  it  relies  heavily  upon  consumer 
knowledge  of  and  demand  for  goods 
produced  with  recycled  materials.  If 
consumers  do  not  understand  the 
meaning  of  the  terms  used  or  the 
recycled  content  percentage,  then  this 
information  could  have  little  effect  upon 
the  amount  of  recycled  materials  used. 
EPA  requests  comment  on  this  issue  and 
any  data  concerning  consumer 
understanding  of  these  terms. 

B.  Option  2:  Minimum  Content 
Standards 

EPA  is  also  considering  a 
recommendation  that  marketers  should 
promote  the  recycled  content  of  a 
product  or  packaging  only  if  the  product 
or  packaging  meets  a  specified  minimum 
percentage  of  recycled  content.  With 
this  option.  EPA  would  recommend 
either  (1)  a  generic  minimum  content 
standard  for  all  products  (e.g..  all 
products  should  meet  a  25%  minimum 
recycled  content  standard  before  being 
promoted  as  containing  recycled 
content),  or  (2)  a  series  of  standards 
specific  to  materials  or  product 
categories  (e.g.,  aluminum  beverage 
containers  should  meet  a  50%  standard, 
newsprint  should  meet  a  30%  standard). 
EPA  would  then  recommend  that 
marketers  meet  these  standards  before 
promoting  the  use  of  recycled  materials. 

This  option  has  several  advantages.  If 
the  standards  were  commonly  adopted, 
it  would  provide  consumers  with  the 
knowledge  and  assurance  of  a  minimum 
threshold  of  recycled  content  when  they 
see  content  claims.  This  option  could 
increase  the  amount  of  recycled 
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materials  used,  if  the  minimum 
percentages  were  set  sufficiently  high 
that  some  manufacturers  would  need  to 
increase  the  amount  of  recycled 
materials  they  put  in  products  in  order 
to  meet  the  standards.  The  option  would 
solve  the  major  disadvantage  of  Option 
1,  because  it  does  not  rely  as  heavily  on 
consumer  knowledge  of  and  demand  for 
increased  amounts  of  recycled  materials 
use  to  determine  recycled  content  levels, 
because  these  levels  will  be  set  by  the 
Administrator. 

EPA's  Guidelines  for  Federal 
Procurement  issued  under  section  6002 
of  RCRA  pro\ide  recommended 
standards  for  government  purchases  of 
goods  containing  recovered  materials. 
EPA  could  u.se  these  standards  as  a 
starting  point  for  setting  the  standards 
under  this  option.  (See.  for  example,  40 
CFR  part  250.)  EPA  is  requesting 
comment  on  whether  the  "Procurement 
Guidelines"  provide  suitable  minimum 
content  standards  for  this  guidance. 

One  disadvantage  with  this  option  is 
that  it  would  not  distinguish  between 
products  whose  recycled  content  is 
barely  above  the  standard  and  those 
products  that  are  greatly  exceeding  the 
standard.  Because  marketers  would  not 
necessarily  state  the  amount  of  recycled 
materials  content,  this  option  also  would 
not  provide  consumers  with  information 
they  could  use  to  choose  products  with 
larger  amounts  of  recycled  materials 
contenL  This  option  would  likely  entail 
high  standard  setting  costs  to  EPA,  as 
well  as  the  need  for  ongoing  evaluation 
of  the  use  of  recycled  materials  in 
products,  and  periodic  revision  of  the 
guidance  in  order  to  encourage  greater 
use  of  recycled  materials.  Also,  it  is  not 
clear  that  a  conunonly  accepted,  sound 
basis  exists  for  setting  content 
percentages  across  many  products. 
Finally,  industry  could  view  the 
standard  not  only  as  the  minimum  level 
of  recycled  content,  but  also  as  the 
ceiling,  resulting  perhaps  in  less  than 
desired  recycled  material  use.  This  may 
occur  because  industries  may  have  little 
incentive  to  go  beyond  the  minimum 
standard. 

C.  Option  3:  Minimum  Content 
Standards  and  Disclosure 

EPA  is  also  considering 
recommending  a  combination  of  options 
1  and  2  whirJi  would  (1)  discourage 
marketers  from  promoting  the  use  of 
recycled  materials  content  unless  they 
meet  or  exceed  a  specified  minimum 
content  standard,  and  (2)  state  the 
percentage  by  weight  of  recycled 
materials  in  the  product. 

The  advantage  of  this  option  is  that 
consumers  would  be  provided 
information  concerning  the  percentage 


of  recycled  materials  used  in  a  product, 
which  would  allow  them  to  choose 
products  with  higher  percentages  of 
recycled  material  content,  and  they 
would  be  ensured  a  minimum  threshold 
of  recycled  content.  However,  this 
option  would  have  disadvantages 
similar  to  the  previous  option  in  regard 
to  costs,  the  burden  of  ongoing 
evaluation,  and  the  diifficulty  in 
establishing  optimum  minimum  recycled 
content  standards. 

D.  EPA 's  Preferred  Option 

EPA's  preferred  option  for  the  use  of 
"recycled  content"  claims  is  Option  1: 
Disclosing  of  Recycled  Materials 
Content,  whereby  a  marketer  would 
prominently  disclose  the  percentage 
recycled  materials  content  as  part  of 
any  "recycled  content"  claim. 

Unlike  the  other  two  options  which 
require  EPA  to  establish  standards,  this 
option  would  offer  low  costs  to 
government,  would  avoid  the  need  for 
EPA  to  oversee  development  and 
implementation  of  minimum  content 
standards,  and  would  not  set  standards 
that  could  be  viewed  as  a  ceiling  by 
industry  or  be  considered  as  arbitrary 
by  observers. 

Marketers  following  this  guidance 
would  provide  consumers  with 
information  on  the  percentage  of 
recycled  content  in  their  products. 
Consumers  can  use  this  information  as 
part  of  their  purchasing  decision, 
potentially  creating  competition  among 
manufacturers  to  meet  consumer 
demand  for  recycled  content  EPA 
believes  that  many  marketers  could 
respond  quickly  to  consumer  demand, 
rapidly  increasing  their  use  of  recycled 
materials. 

E.  General  Issues  Relating  to  "Recycied 
Content"  Claims 

In  this  section  we  will  present  two 
important  issues  which  cut  across  all 
three  of  the  options  for  guidance  that 
EPA  is  considering.  EPA  is  seeking 
comment  on  both  of  these  critical  issues. 
The  first  issue  relates  to  the  definitions 
of  "recycled  materials"  and  "recycled 
content."  In  the  proposed  definitions  we 
have  defined  "Yecycled  materials"  as 
including  both  pre-  and  post-consumer 
materials.  This  approach  was  taken  for 
three  reasons.  First,  it  is  not  clear 
whether  consumers  understand  the 
difference  between  pre-  and  post- 
consumer  materials.  The  broader,  more 
inclusive  definition  may  be  simpler  and 
thus  more  effective.  Second,  some  pre- 
consumer  wastes  which  are  currently 
being  disposed  can  be  recovered.  Efforts 
to  recycle  such  materials  through 
consumer  marketing  can  help  alleviate 
local  disposal  problems.  Third,  it  is  not 


clear  whether  the  distinction  between 
pre-  and  post-consumer  waste  can  be 
tracked  efficiently  by  producers  and 
brokers  handling  a  variety  of  waste 
streams. 

Other  parties,  however,  have  made 
the  case  that  encouraging  use  of  post- 
consumer  materials  is  desirable, 
because  post-consumer  materials  are 
relatively  more  difficult  to  collect, 
separate,  and  process  than  pre- 
consumer  materials  have  been 
traditionally  recycled  more  commonly. 
For  these  reasons,  they  argue  that  the 
recycling  of  post-consumer  materials 
should  be  encouraged  more  aggressively 
than  the  recycling  of  pre-consumer 
materials,  or,  at  the  very  least  the 
percentage  of  post-consumer  material 
content  should  be  specifically  stated 
when  communicating  the  use  of  recycled 
materials.  Some  examples  of  this 
position  are  the  State  of  California's  law 
which  requires  the  use  of  10%  post- 
consumer  material  content  before  a 
claim  of  recycled  content  can  be  made. 
the  recommendation  of  the  ad-hoc 
Committee  on  Environmental 
Advertising  of  the  National  Association 
of  Attorneys  General  that  marketers  not 
call  pre-consumer  materials  "recycled," 
and  the  Northeast  Recycling  Council's 
recommendation  that  marketers 
separately  label  the  percentages  of  pre- 
and  post-consumer  materials  along  with 
any  recycled  content  claim. 

EPA  would  like  to  receive  comment 
on  whether  defining  "recycled  content" 
to  include  both  pre-consumer  and  post- 
consumer  materials,  or  to  include  only 
post-consumer  materials,  will  best 
promote  increased  consumer 
understanding  regarding  this  issue.  EPA 
would  like  to  receive  conunent  on 
whether  a  recommendation  to  state  pre- 
and/or  post-consumer  materials  content 
will  lead  to  increased  amounts  of 
materials  diverted  from  incinerators  and 
landfills.  Does  information  exist  that 
demonstrates  the  effects  on  solid  waste 
disposal  of  substituting  post-consumer 
materials  for  pre-consumer  materials? 
Will  a  preference  for  post-consumer 
materials  result  in  the  substitution  of 
post-consumer  materials  for  pre- 
consumer  materials  and  not  lead  to  a 
reduction  in  the  total  amount  of 
materials  destined  for  disposal?  EPA 
also  solicits  comments  on  the  feasibility 
and  costs  of  differentiating  and 
monitoring  post-consumer  materials 
content  in  various  manufacturing 
processes. 

The  other  issue  for  which  EPA  is 
seeking  conunent  concerns  the 
calculation  of  recycled  content  another 
important  issue  which  cuts  across  all 
three  options.  Several  approaches  to 
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calculating  recycled  content  could  be 
used,  the  difference  between  the 
approaches  largely  having  to  do  with  the 
amount  of  time  over  which  the  recycled 
materials  use  is  counted.  EPA's 
Procurement  Guidelines  for  paper  and 
paper  products  are  very  prescriptive  in 
this  regard,  requiring  that  manufacturers 
meet  the  standards  on  a  batch-by-batch 
basis,  while  EPA's  Procurement 
Guideline  for  insulation  products  bases 
the  calculation  upon  a  monthly  mass 
balance  of  recycled  to  virgin  materials 
used.  The  State  of  New  York  calculates 
the  percentage  of  recycled  materials  as 
being  "that  proportion  of  a  package  or 
product  weight  that  is  composed  of 
recycled  materials  as  demonstrated  by 
an  annual  mass  balance  of  all 
feedstocks  and  outputs  of  the 
manufacturing  process."  EPA  is  seeking 
comment  as  to  what  type  of  accounting 
system  is  most  appropriate  for  consumer 
products  claiming  the  use  of  recycled 
materials.  Should  we  be  recommending 
a  batch-by-batch,  monthly,  or  annual 
accounting?  Are  there  other  accounting 
issues  that  we  should  be  considering? 

IV.  Options  and  Guidance  for 
Recyclable  Marketing  Claims 

As  more  and  more  Americans 
participate  in  recycling  programs,  the 
recyclability  of  products  which  they 
purchase  is  increasingly  important. 
Many  Americans  want  to  participate  in 
recycling  programs  and  do  their  part  to 
help  reduce  the  amount  of  waste  sent  to 
landfills  and  waste  combusters.  In  order 
to  participate  they  need  to  know  which 
materials  are  collected  locally  and  how 
these  materials  need  to  be  prepared  for 
collection. 

The  most  reliable  source  of 
information  on  what  materials  are 
collected  locally  is  the  local  public  or 
private  organization  sponsoring  the 
program.  These  organizations,  however, 
often  do  not  have  funds  sufficient  to 
allow  them  to  mount  a  comprehensive 
public  education  campaign.  As  a  result, 
consumers  often  look  for  information 
wherever  they  can  find  it,  and  some  are 
looking  to  product  labeling  and 
advertising  to  learn  whether  a  product 
can  be  recycled. 

Unfortunately  for  consumers, 
recyclability  claims  are  seldom  of  much 
assistance  in  helping  them  recycle  in 
their  own  communities,  because  these 
claims  are  not  typically  based  on 
community  availability  of  recycling 
programs.  Observers  have  noted  that  for 
many  consumers,  recyclability  is 
determined  by  the  availability  of 
collection  programs  for  the  product  in 
their  community;  however,  marketers 
commonly  make  "recyclable"  claims  in 
order  to  inform  the  consumer  that  the 


product,  if  collected,  can  technically  be 
processed  and  used,  without  regard  to 
whether  an  individual  has  reasonable 
access  to  programs  that  actually  collect 
the  product  for  use.  Because  of  the 
mismatch  between  many  consumers' 
understanding  of  "recyclable"  claims 
and  some  marketers'  use  of  "recyclable" 
claims,  we  face  a  situation  where  some 
consumers  are  losing  confidence  in  the 
validity  of  "recyclable"  claims  and  in 
environmental  marketing  claims  in 
general. 

Guidance  can  help  marketers  better 
communicate  the  recyclability  of 
products  to  consumers,  and  can  help 
avoid  a  loss  of  consumer  confidence  in 
the  validity  of  "recyclable"  claims.  We 
believe  that  communication  will  be  most 
facilitated  by  guidance  that  helps  to 
qualify  "recyclable"  claims,  so  that  such 
claims  reflect  the  availability  of 
collection  and  use  programs  for  the 
product,  and  provide  information  that 
the  consumer  can  use  to  recycle  the 
product. 

Guidance  can  also  address  the 
problem  created  by  marketers  making 
"recyclable"  claims  for  products  which 
are  recycled  at  very  low  rates,  creating 
a  situation  where  companies  that  make 
commonly  "recyclable"  products 
compete  with  companies  that  do  not  do 
so.  EPA  supports  the  efforts  of 
companies  which  have  taken  concrete 
and  productive  steps  to  improve  the 
recyclability  of  their  products  by  using 
materials  that  are  commonly  collected 
for  recycling,  eliminating  materials 
incompatible  with  recycling  processes, 
and  supporting  the  development  of 
recycling  infrastructure.  We  would  like 
to  see  companies  who  have  made 
changes  or  who  have  supported 
recycling  reap  the  benefits  of  their 
efforts  through  increased  sales  and 
profits  in  the  marketplace.  Ideally, 
guidance  would  facilitate  fair 
competition  between  marketers  that 
would  increase  the  use  of  readily 
"recyclable"  products. 

The  following  sections  outline  the 
approaches  EPA  is  considering  in 
formulating  guidance  for  the  use  of 
"recyclable"  claims. 

A.  Option  1:  Minimum  Recycling  Rate 
and  Recycling  Rate  Disclosure 

This  option  has  two  elements.  EPA 
would  recommend  that  marketers 
promote  the  recyclability  of  a  product 
only  when  (1)  the  product  is  recycled  at 
a  minimum  percentage  nationally,  and 
(2)  the  product  prominently  discloses  the 
national  recovery  rate  for  the  material 
or  product. 

"rhe  minimum  recycling  percentage 
rate  would  be  set  by  the  Administrator. 
The  minimum  recycling  percentage  rate 


could  be  set  either  at  a  high  level  to 
aggressively  promote  recycling  or  at  a 
lower  level  to  provide  a  minimum 
threshold  to  prevent  trivial  recyclable 
claims  by  marketers  of  products  that  are 
not  widely  recycled.  The  minimum 
recycling  percentage  rale  could  either  be 
set  on  a  material-by-materia!  basis  (e.g.. 
aluminum  should  meet  a  30%  standard) 
or  a  product-by-product  basis 
(aluminum  cans  should  meet  a  50% 
standard).  EPA  is  requesting  comment 
on  the  most  appropriate  method  for 
setting  minimum  recycling  percentage 
rates.  We  are  also  requesting  comment 
on  criteria  appropriate  for  setting  a 
minimum  recycling  percentage  rate. 

For  products  that  meet  the  minimum 
percentage,  the  recycling  rate  would  be 
disclosed  in  product  labeling  and 
advertising  in  a  statement  along  with 
the  recyclable  claim.  For  example,  the 
statement  could  read:  "Recyclable. 
Glass  containers  are  recycled  at  a  20% 
rate  nationally."  EPA  would  like 
commenters  to  provide  information 
concerning  the  availability  of  reliable, 
current  national  recycling  rates  for 
recycled  materials  and  the  feasibility  of 
using  this  information  on  product 
labeling  and  advertising  in  a  timely 
manner.  Also,  what  role  should  EPA  or 
others  play  in  overseeing  the 
determination  and  use  of  such  rates? 

This  option  would  help  to  meet  EPA's 
objectives  of  improving  communications 
concerning  environmental  marketing 
claims.  The  option  helps  to  ensure  that 
marketers  do  not  make  misleading 
"recyclable"  claims,  by  establishing  a 
minimum  threshold  before  such  a  claim 
could  be  made.  It  would  also  provide 
consumers  with  comparative 
information  on  national  recycling  rates 
which  could  be  used  as  a  basis  for 
choosing  products,  and  help  foster 
competition  between  marketers  to 
increase  the  use  of  highly  recycled 
materials  in  products. 

EPA  acknowledges  that  unless  the 
recycling  rate  threshold  was  set  at  a 
very  high  level,  this  option  would  not 
discourage  marketers  from  labeling  or 
advertising  their  products  as  recyclable 
in  some  communities  where  the  product 
or  material  is  not  collected.  Another 
drawback  to  this  option,  similar  to  that 
described  in  the  "recycled"  options, 
would  be  the  difficulty  in  establishing  a 
commonly  accepted,  sound  basis  for 
determining  the  appropriate  recycling 
rate  standard  for  any  given  material, 
and  the  high  cost  to  the  Agency  of 
setting  the  standard. 

B.  Option  2:  Qualified  Claims 

"Recyclable"  claims  are  often  made 
based  upon  differing  definitions  of 
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recycling.  "Recycle"  as  EPA  would 
define  it  in  section  II  of  this  notice, 
means  the  series  of  activities,  including 
collection,  separation,  and  processing, 
by  which  products  or  other  materials  are 
recovered  from  or  otherwise  diverted 
from  the  solid  waste  stream  for  use  in 
the  form  of  raw  materials  in  the 
manufacture  of  new  products  other  than 
fuel  for  producing  heat  or  power  by 
combustion.  Therefore,  in  order  for  a 
material  to  be  considered  fully 
"recyclable."  it  must  be  collected, 
separated,  processed  and  used.  If 
mariceters  were  to  link  "recyclable" 
claims  with  information  on  access  to 
collection  and  use  programs,  the  linkage 
could  eliminate  much  of  the  confusion 
relating  to  recyclability  claims. 

With  this  option,  EPA  would 
recommend  that  marketers  make 
"recyclability"  claims:  (1)  That  do  not 
lead  consumers  to  assume  that  the 
product  is  recyclable  everywhere;  and 
(2)  that  provide  consumers  with 
information  that  helps  them  recycle  the 
material.  "Recyclable"  claims  meeting 
these  criteria  are  claims  that  EPA 
considers  to  be  "quaUHed." 

An  example  of  a  qualified  claim  could 
be:  'This  bottle  can  be  recycled  in 
communities  where  collection  facilities 
for  colored  HDPE  bottles  exist  For  more 
information  contact  your  local  recycling 
coordinator."  Examples  of  qualified 
claims  currently  exist  in  the 
marketplace.  For  example,  a  label  on  a 
plastic  bottle  claims:  "This  bottle  is 
made  with  PETE.  It  is  the  same  plastic 
used  to  make  soft  drink  bottles  and  is 
the  most  commonly  recycled  plastic.  If 
your  community  has  a  recycling  program 
that  collects  all  products  with  a  [SPI 
code  1]  symbol,  please  recycle  this 
container.  To  get  more  information  on 
how  to  encourage  plastic  recycling, 
write  us  at  the  following 
address:[Addres8]."  Qualified  claims 
help  marketers  communicate  with 
consumers  in  a  manner  that  would  lead 
consumers  interested  in  recycUng 
products  to  take  constructive  steps  to  do 
so.  The  qualified  claims  could  also  avoid 
the  current  situation  where  "recyclable" 
claims  often  seem  to  have  little  meaning 
to  many  consumers  because  the  claims 
appear  to  be  nothing  more  than  hollow 
ddvertising. 

Use  of  qualified  claims  under  this 
option  would  not.  however,  limit  the 
claims  to  those  marketers  whose 
products  are  recycled  at  high  rates. 
These  claims,  therefore,  could  be  used 
by  marketers  of  products  that  are 
recycled  at  very  low  rates  and  in  a 
limited  number  of  locations  m  the 
country.  We  see  this  as  the  ma)or 
drawback  to  this  option. 


EPA  is  seeking  comment  on  a  number 
of  issues  related  to  this  option.  First  of 
all,  are  the  criteria  we  have  set  for  a 
"quaUfied"  claim  appropriate  and 
sufficient  to  provide  useful  information 
to  consumers?  What  additional  criteria, 
if  any.  should  EPA  include?  Second, 
would  use  of  these  criteria  reduce  the 
number  of  misleading  claims?  Would 
they  encourage  recovery  of  recyclable 
materials? 

C.  Option  3:  Qualified  Claims  and 
Disclosure  of  National  Recycling  Rate 

This  option  would  consist  of  two 
recommendations:  marketers  would 
make  "qualified"  claims,  as  described  in 
Option  2,  and  also  prominently  disclose 
the  national  recycling  rate  of  the  product 
or  material  for  which  the  claim  of 
recyclability  is  being  made.  For 
example,  a  glass  bottle  could  make  the 
claim:  "The  bottle  recycled  in 
communities  where  collection  facilities 
for  colored  glass  bottles  exist  For  more 
information  contact  your  local  recycling 
coordinator.  Glass  bottles  are  recycled 
at  a  20%  rate  nationally." 

This  option  has  all  of  the  advantages 
of  the  previous  option.  The  additional 
disclosure  of  the  national  recycling  rate 
is  designed  to  address  the  major 
concern  we  have  with  the  previous 
option:  Differentiating  the  claims  of 
products  commonly  recycled  from  the 
claims  of  products  that  are  not 
commonly  recycled.  While  any  marketer 
could  make  a  qualified  claim  of 
recyclabiUty  under  this  option,  it  will 
encourage  marketers  who  are 
considering  making  claims  for  a  product 
that  is  minimally  recycled  to  think  twice 
about  whether  they  want  to  make  a 
claim  that  reveals  how  little  of  their 
product  is  actually  recycled. 

Aside  from  the  issues  related  to  the 
"qualified"  claims  and  the  disclosure  of 
national  recycling  rate  that  we 
discussed  in  the  previous  options,  EPA 
is  seeking  comment  on  whether  a 
combination  of  these  two  options  is 
appropriate  and  would  accomplish 
EJPA's  obiectives  of  helping  marketers 
communicate  the  recyclabihty  of 
products  to  consumers,  avoiding  a  loss 
of  consumer  confidence  in  the  validity 
of  "recyclable"  claims,  and  assisting 
companies  who  have  made  changes  or 
who  have  supported  recycling  reap  the 
benefits  of  their  efforts  through 
increased  sales  and  profits  in  the 
marketplace. 

D.  Option  4:  Minimum  Recycling  Rate, 
Qualified  Claims,  and  Disclosure  of 
National  Recycling  Rate 

This  option  is  a  combination  of  ma|or 
elements  of  Options  1  and  3:  First  EPA 
would  estabtish  a  minimum  recycling 


rate  as  described  in  Option  1.  This 
minimum  would  be  a  relatively  low 
level.  Marketers  would  be  encouraged 
not  to  make  claims  of  recyclabihty  for 
any  products  that  did  not  meet  this 
minimal  level  of  recycling.  Second, 
marketers  whote  products  meet  this 
recycling  rate  would  be  encouraged  to 
meet  the  conditions  outlined  in  Option  3. 

This  option  would  have  the 
advantages  of  the  previous  option  plus  it 
would  set  a  minimum  threshold  that 
would  prevent  the  most  trivial  claims  of 
recyclability  from  being  made. 

One  disadvantage  to  this  option  is  the 
difficulty  that  EPA  could  have  in 
defining  meaningful  criteria  to  set  a 
minimum  recycling  rate.  We  are 
requesting  comment  on  the  appropriate  ' 
criteria  for  determining  a  minimum 
recycling  rate  in  the  context  of  this 
option.  We  are  also  requesting  comment 
on  this  option  in  general,  and  in 
particular  whether  the  use  of  several 
elements  in  the  claim  could  be  confusing 
to  consumers  or  difficult  for  marketers 
to  apply. 

E.  EPA 's  Preferred  Option 

EPA's  preferred  option  is  Option  3: 
Qualified  Claims  and  Disclosure  of 
National  Recycling  Rate.  We  believe 
this  option  ofiers  the  best  match 
between  ease  of  implementation  and 
meeting  our  objectives  of  improving 
communications  of  "recyclability." 
avoiding  a  loss  of  consumer  confidence 
in  the  validity  of  ''recyclable"  claims, 
and  assisting  companies  who  have 
made  changes  or  who  have  supported 
recycling  reap  the  benefits  of  their 
efforts  through  increased  sales  and 
profits  in  the  marketplace. 

V.  General  Guidance 

A.  Use  of  Recycling  Emblem 

The  familiar  recycling  emblem  (See 
Figure  1)  was  developed  in  1970  in  a 
national  contest  conducted  by  a  paper 
products  manufacturer.  After  the  contest 
the  recycling  emblem  was  placed  in  the 
public  domain  and  is  now  commonly 
used  by  marketers  to  represent  both 
recyclability  and  recycled  content  use.  It 
is  recognized  by  much  of  the  public  as 
relating  generally  to  recycling.  An 
immediately  recognizable  symbol  like 
the  recycling  emblem  can  be  a  useful 
tool  in  drawing  the  attention  of 
consumers  to  a  product  that  omtains 
recycled  content  or  that  is  recyclable: 
however,  more  guidance  on  its  proper 
use  is  needed  in  order  to  increase  the 
effectiveness  of  its  use  and  to  ensure 
that  consumers  understand  its  meaning. 
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Figure  I:,  Recycling  Emblen 


The  issue  of  when  arid  how  the 
recycling  emblem  should  be  used  is 
being  addressed  by  some  Stat 
recommending  that  the  emblem  be  used 
with  recycled  content  and  recyclable 
claims  but  the  emblem  be  clearly 
identified  to  reflect  whether  it 
represents  recycled  content  or 
recyclability.  It  is  likely  that  more  States 
will  attempt  to  address  this  issue  in  the 
future.  In  order  to  provide  a  consistent 
national  approach  to  the  «se  of  the 
recycling  emblem,  EPA  is  offering  the 
following  options  for  developing 
guidance.  These  options  are  offered  as 
adjuncts  to  the  guidance  that  EPA  will 
develop  for  "recycled  content"  and 
"recyclable"  claims.  That  is,  EPA 
believes  that  the  approach  ultimately 
recommended  for  use  of  the  recycling 
emblem  should  be  used  in  conjunction 
with  approaches  ultimately 
recommended  for  the  terms  "recycled" 
and  "recyclable."  so  that  the  emblem 
and  surrounding  message  are  viewed  as 
a  consistent  claim  providing  neoessai^ 
information. 

1.  Option  1:  Limit  Use  of  Recycling 
Emblem  to  Certain  Recycling  Claims 

The  u»e  ef  the  recyoiing  emblem  has 

expanded  to  environmental  claims 
unrelated  to  the  use  of  recycled  content 
or  recyclable  materials.  For  example, 
some  marketers  have  placed  the 
recycling  emblem  on  a  package  claiming 
"Environmentally  friendly  product  and, 
packaging."  giving  one  the  impression 
that  the  recycling  emblem  also  signifies 
an  overall  "environmental  goodness." 
While  this  practice  is  not  yet 
widespread,  we  would  not  like  to  see  it 
spread  as  it  would  dilute  the  meaning  of 
the  emblem.  EPA  is  seeking  comment  on 
this  position.  Do  commenters  think  that 


this  emblem  should  be  used  for  other 
uses  than  signifying  the  use  of  recycled 
materials  or  recyclability? 

Under  this  option.  EPA  would 
recommend  that  the  use  of  the  recycling 
emblem  in  product  claims  and 
advertising  be  restricted  to  claims 
involving  the  use  of  recycled  content 
and  recyclability.  This  option  would 
limit  the  number  of  different  messages 
that  the  lecycliog  emblem  would 
communicate  to  consumers,  avoiding  a 
situation  where  the  emblem  could  be 
used  for  so  many  different 
environmental  messages  as  to  become 
virtually  meaningless. 

The  recycling  emblem  is  not  used 
exclusively  for  environmental  claims. 
For  example,  community  recycling 
programs  will  often  use  the  recycling 
emblem  in  brochures  and  advertising 
notifying  .the  public  of  the  time  and 
location  of  recycling  collection 
programs.  Recycling  collection 
companies  use  the  recycling  emblem  on 
the  sides  of  collection  trucks.  These  uses 
of  the  recycling  emblem  are  entirely 
appropriate,  and  we  do  not  intend  for 
the  guidance  to  cover  them. 

Another  use  of  the  recycling  emblem, 
albeit  in  a  slightly  modified  form,  is  the 
Seoiety  ef  the  Plastic  Industry's  rigid 
container  plastic  resin  coding  system. 
This  coding  system  is  meant  to  help 
differentiate  between  different  resin 
types  and  encourage  the  recyding  of 
plastic  containers.  Some  form  of  the 
resin  coding  system  is  required  by  law 
ion  over  30  States.  EPA  does  not  intend 
that  its  guidance  cover  the  use  of  the 
resin  coding  system,  as  long  as  the  use 
of  the  coding  is  consistent  with  that  of 
identification  of  resin  and  not  an 
environmental  claim.  For  example,  a 
plastic  bottle  labeled  wiA  the  code  on 
the  bottom  of  the  bottle  wouH  not  be 
covered  under  the  guidance,  but  a 
plastic  cup  with  the  emblem  displayed 
prominently  on  the  side  would  be 
considered  to  be  making  an 
environmental  claim,  andfte  use  of  the 
emblem  in  that  circumstance  should  be 
in  accordance  with  EPA  guidance. 

EPA  is  seeking  comment  on  whether 
other  legitimate  uses  besides 
communicating  "recycled  content"  and 
"recyclability"  and  ttiose  discussed 
above  exist  for  the  recycling  emblem. 
what  those  uses  are,  and  whether  this 
option  should  be  expanded  to  include 
those  uses. 

2.  Option  2:  Use  American  Paper 
Institute  Guidance 

The  American  Paper  Institute  (API) 
distributes  camera  ready  copy  of  the 
recycling  emblem  %vith  the 
recommendation  that  manufacturers  use 


a  version  of  the  symbol  consisting  of 
solid  arrows  within  a  black  circle  to 
represent  the  use  of  recycled  content 
(See  Figure  2)  and  another  version  with 
the  symbol  appearing  in  outline  form  to 
signify  recyclability.  (See  Figure  3.)  With 
this  option.  EPA  would  recommend  that 
marketers  follow  the  API  guidance  and 
continue  to  use  the  two  different 
versions  of  the  recycling  emblem. 

rifur*  2:     API  Mcyclad  Content  ratolmm 
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Figure  3:     API  Recyclable  Emblem 


An  advantage  to  adopting  this  option 
is  that  the  guidance  has  been  developed 
and  used  for  a  number  of  years,  and  we 
would  be  promoting  oonsistency  by  not 
changing  guklsnoe  and  adding  to  the 
confusion.  We  must  note,  however, 
because  the  API  guidance  promotes  the 
use  of  two  nearly  identical  emblems  that 
the  guidance  might  not  offer  a  solution 
to  increasing  consumer  understanding  of 
the  recycling  emblem.  Consumers  might 
not  be  readily  able  to  recognize  that  one 
version  of  the  emblem  represents  the 
use  of  recycled  materials  while  the  other 
represents  recyclability. 

EPA  is  soliciting  comment  on  whether 
adopting  the  API  guidance  would 
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resolve  the  problems  of  consumer 
understanding  of  the  meaning  of  the 
recycling  emblem.  EPA  is  also  soliciting 
information  that  marketers  might  have 
concerning  consumer  understanding  of 
the  recycling  emblem  as  currently  used. 


3.  Option  3:  Clearly  Label  the  Recycling 
Emblem 

Under  this  option.  EPA  would 
recommend  that  marketers  clearly  label 
the  emblem  with  "recycled  content"  or 
"recyclable."  depending  on  the  claim 


they  are  making.  An  example  of  this  can 
be  seen  in  Figure  4.  This  option  is  an 
attempt  to  address  the  concerns  we 
discussed  in  the  previous  section 
concerning  the  ability  of  consumers  to 
differentiate  between  the  two  different 
API  emblems. 


Figure  4:  Clearly  Labeled  Recycling  Emblems 


RECYCLED  CONTENT 


RECYCLABLE 


EPA  is  soliciting  comment  on  whether, 
in  fact,  this  option  would  solve  the 
problem  of  consumer  differentiation  of 
the  two  different  claims.  We  are  also 
seeking  copies  of  guidance  that 
organizations  have  developed  to 
address  this  issue. 

4.  EPA 's  Preferred  Options  for  the  Use 
of  the  Recycling  Emblem 

EPA's  currently  preferred  options  for 
the  use  of  the  recycling  emblem  are  a  , 
combination  of  Options  1  and  3.  Our 
preference  would  be  that  marketers  use 
the  recycling  emblem  only  for  "recycled 
content"  or  "recyclable"  claims,  and 
that  they  clearly  label  the  emblem  as 


pertaining  to  "recycled  content"  or 
"recyclable"  claims. 

This  option  will  help  to  promote 
consumer  understanding  of  the  meaning 
of  the  recycling  emblem  by  encouraging 
that  the  use  of  the  recycling  emblem  be 
limited  to  recycling  claims,  and  by 
helping  to  eliminate  the  confusion  that 
consumers  are  facing  in  determining  the 
difference  between  the  "recycled 
content"  and  "recyclable"  emblems. 

B.  Separating  Claims  of  Packaging  and 
Product 

The  labeling  and  advertising  practices 
of  some  marketers  do  not  always 
differentiate  between  clsums  made 
about  the  packaging  and  the  produqt 


contained  within  the  package.  Because 
of  this,  consumers  are  not  able  to  tell 
when  recycled  content  claims  refer  to 
the  packaging  and  when  they  refer  to 
the  product.  EPA  is  considering 
recommending  that  marketers  clearly 
differentiate  between  recycled  content 
and  the  recyclability  claims  made  about 
the  product  and  the  packaging  in  order 
to  help  reduce  consumer  confusion.  We 
request  comment  on  this  issue  as  well- 
Dated:  September  22. 1991. 
Don  R.  Clay. 

Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 
(FR  Doc.  91-23709  Filed  10-1-91:  8:45  am| 
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TO  IMPLEMENT  AN  ACCELERATED  SCHEDULE  OF  DUTY  ELIMINATION 

UNDER  THE  UNITED  STATES-CANADA  FREE-TRADE  AGREEMENT, 

TO  MAKE  TECHNICAL  AND  CONFORMING  CHANGES 

TO  THE  HARMONIZED  TARIFF  SCHEDULE  OF  THE 

UNITED  STATES,  AND  FOR  OTHER  PURPOSES 

6343 

BY  THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA 
A  PROCLAMATION 

1.  On  January  2,  1988,  the  President  entered  into  the 
United  States-Canada  Free-Trade  Agreement  (the  Agreement) .  The 
Agreement  and  certain  letters  exchanged  between  the  Governments 
of  Canada  and  the  United  States  were  approved  by  the  Congress  in 
section  101(a)  of  the  United  States-Canada  Free-Trade  Agreement 
Implementation  Act  of  1988  (the  Implementation  Act)  (Public 

Law  100-449).   The  Agreement  entered  into  force  on  January  1, 
1989. 

2.  Section  201(b)  of  the  Implementation  Act  grants  the 
President,  subject  to  the  consultation  and  lay-over  requirements 
of  section  103(a)  of  the  Implementation  Act,  the  authority  to 
proclaim  such  modifications  as  the  United  States  and  Canada  may 
agree  to  regarding  the  staging  of  any  duty  treatment  set  forth 
in  Annexes  401.2  and  401.7  to  the  Agreement  as  the  President 
determines  to  be  necessary  or  appropriate  to  maintain  the  general 
level  of  reciprocal  and  mutually  advantageous  concessions  with 
respect  to  Canada  provided  for  by  the  Agreement. 

3.  Consistent  with  Article  401(5)  of  the  Agreement, 
the  President,  through  his  duly  empowered  representative,  on 
August  16,  1991,  entered  into  an  agreement  with  the  Government  of 
Canada  providing  an  accelerated  schedule  of  duty  elimination  for 
specific  goods  of  Annex  401.2  to  the  Agreement.   The  consultation 
and  lay-over  requirements  of  section  103(a)  of  the  Implementation 
Act  with  respect  to  such  schedule  have  been  complied  with. 

4.  Also  consistent  with  Article  401(5)  of  the  Agreement, 
the  President,  through  his  duly  empowered  representative,  on 
May  18,  1990,  entered  into  an  agreement  with  the  Government  of 
Canada  providing  an  accelerated  schedule  of  duty  elimination  fo^- 
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specific  goods  of  Annexes  401.2  and  401.7.   Pursuant  to  the 
authority  granted  in  section  201(b)  of  the  Implementation 
Act^  the  President,  in  Proclamation  No.  6142  of  May  25,  1990, 
implemented  an  accelerated  schedule  of  duty  elimination  under 
the  Agreemej»t  for  those  goods  originating  in  the  territory  of 
Canada.   However,  certain  goods  could  not  be  included  in  that 
agreement  «Rd  Acsoeleratad  •oheckiLa  becauee  «f  iiKwnplete 
information  regarding  ttteir  tariff  classification.  Agreement 
as  to  acceleration  of  duty  elimination  for  these  goods  was 
reached  in  «n  exchange  of  letters  between  the  Governments  of 
the  United  States  and  Canada.   The  consult2ition  and  lay-over 
requirements  of  section  103(a)  of  the  Ii^plementation  Act  with 
respect  to  Buch  goods  have  been  complied  with. 

S.   P\ir«uaat  to  sactioM  201  {b>  ol   the  Implementation  Act^ 
I  have  detArmined  tkat  the  aodif icatlons  hereinafter  froclained 
to  existing  duties  on  goods  originating  in  the  territory  «f  Canada 
are  necessary  or  apprcf»riate  to  maiatain  tlie  general  level  of  . 
reciprocal  aad  irt$«ally  advatfta^eous  ooncessioia  vitti  r«spect 
to  Canada  ^K'ovided  for  toy  Ch«  AgreeaeMt  and  to  «arry  o«t  tlie 
agreenents  witJx  Catn«d«  providing  wsn  aeGiei;;sv;«ted  «<;t»adal*  of  duty 
elimination  -for  specific  foods,  o^  kanrnx  Afil^i  in'^Vtip  jk^^ 

«.   Section  2Q2(d)flV  ^  the  lapleoentation  Act  authorizes 
ttie  President  to  proclaim,  as  a  part  of  the  Harmonized  System, 
implemented  by  the  United  Sta^bes  in  the  Harmonized  Tariff 
Schedule  of  the  iMited  states  (HTS) ,  th»  rules  of  origin-  set     '•: 
forth  in  Annex  301. r  to  the  Agreement.  Section  202CdH2)  of  the 
Implesentstiorr  Act  authorizes  th*  Psesident  to  jptJoelMiM,,   subject- 
to  the  consolte^ion  and  lay-over  requirements  oi   sectioir  X0>  of 
the  Implementation  Act,  such  modifications  to  the  rules  as  may 
from  time  to  time  be  agreed  to  by  the  Unitad  States  aitd  CsnsdarvX; 
have  decided*  |»ursuaot  to  an   agreement  enteoed  Into  om  AugiMt  16,-: 
1991/  lietween  t)w  l>nited  States  and  Canete.,  tl»t  certain      >i'''-« 


flr..  -I,: 
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modifications  in  ttie  rules  of  origin  for  particular  goods  of 
chapter  15  of  the  HTS  should  be  proclaimed  as  a  part  of  the  HTS. 
The  consultation  and  lay-over  requirements  of  section  103  of  the 
Implementation  Act  with  respect  to  such  modifications  have  been 
complied  with. 

II  7.   Section  201(a)  of  the  Implementation  Act  authorizes 
the  President  to  proclaim  such  modifications  to  or  continuance  of 
existing  duties,  such  continuance  of  existing  duty-free  or  excise 
treatment,  or  such  additional  duties  as  the  President  determines 
to  be  necessary  or  appropriate  to  carry  out  Article  401  of  the 
Agreement  and  the  schedule  of  duty  reductions  with  respect  to 
goods  originating  in  the  territory  of  Canada  set  forth  in 
Annexes  401.2  and  401.7  to  the  Agreement. 

1 18.    Certain  provisions  of  the  Customs  and  Trade  Act  of 
1990  (the  1990  Act)  (Public  Law  101-382)  and  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (the  Budget  Act)  (Public  Law  101-508), 
changed  the  tariff  treatment  of  brooms  and  brushes  of  broom  corn, 
woven  fabrics  and  gauze  of  wool  or  of  fine  animal  hair,  ethyl 
alcohol,  and  ethyl  tertiary-butyl  ether.   As  a  result  of  these 
changes,  such  goods  originating  in  the  territory  of  Canada  became 
subject  to  rates  of  duty  that  are  higher  than  the  applicable 
duty  rates  previously  proclaimed  by  the  President  pursuant  to 
section  201  of  the  Implementation  Act.   In  addition,  previously 
enacted  temporary  duty  suspensions  for  certain  articles  expired 
at  the  close  of  December  31,  1990.   Consequently,  such  goods,  if 
originating  in  the  territory  of  Canada,  became  dutiable  as  of 
January  1,  1991,  contrary  to  the  terms  of  Article  401(8)  of, 
and  Annex  401.2  to,  the  Agreement.   Accordingly,  pursuant  to 
section  201(a)  of  the  Implementation  Act,  I  have  determined  that 
it  is  necessary  or  appropriate  to  modify  the  HTS  to  ensure  that 
the  affected  goods  originating  in  the  territory  of  Canada  are 
afforded  the  tariff  treatment  contained  in  Annex  401.2  to  the 
Agreement. 
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9.  Title  III  of  the  1990  Act  anendad  th«  UTS  to  anodiff 
the  tariff  treatment  afforded  to  various  ^oods  inpoorted  Into 
the  customs  territory  of  the  United  States.  Titla  II  o€   t*i« 
\990  Act  amended  the  Caribbean  Sasi«i  Gconoaic  B«c*very  Act  |C8EBA) 
(19  U.S.C.  2701  et  sea.)  to  repeal  the  termination  on  dutyfree 
treatment  under  CBERA  and  to  provide  duty-free  traatwont  for 
certain  articles  grown,  produced,  or  manufactured  in  Puerto  Itico. 
Technical  corrections  and  conforming  amendments  to  t:he  UTS  were 
set  forth  in  sections  lOOll  and  I1502<g)  of  tt»o  Budget  Act. 

10.  In  order  to  implement  the  tariff  treatment  provided 

for  in  CBERA,  the  1990  Act,  and  the  Budget  Act,  It  is  necessary  to 
embody  in  the  HTS  the  substanoe  of  the  provisions  of  these  acts. 
In  addition,  in  order  to  clarify  the  preferential  tariff  treatment 
accorded  under  the  CBERA,  it  is  necessary  to  nodlfy  provisions  oi 
the  general  notes  to  the  9ITS  to  oonfom  then  to  CSERA  as  amended 
by  the  199*0  Act. 

11.  Section  242  of  t^te  'Coiapmtit  i>f  7re«  Association  {ttie 
Compact)  entered  into  by  the  -CovernjBent  of  the  United  States 
and  the  Governments  of  the  ffarshall  Islands  and  of  the  Federated 
States  of  Micronesia  (the  freely  associated  states) ,  as  given 
effect  by  section  401  of  the  Compact  of  Free  Association  A<St 

of  1985  (the  Association  Act)  ^[Ttiblit:  Lav  -»^2>9) ,  requires  the 
President  to  proclaim  that  axtieles  iwported  from  the  freely 
associated  states  shall,  «mder  specified  conditions,  receive 
duty-free  treatment  subject  to  the  linitatlons  imposed 
under  sections  50,3 (b)  and  S<W(e>  »f  the  Trade  Act  tjf  1T74 
<the  1974  Act)  (19  U.S.C.  24<3(b),  24«4(c)). 

12.  Section  243  of  the  Conpact,  as  qlven  effect  by 
section  401(b)  of  the  Association  A<^,  provides  that  c«^aln 
articles  imported  from  the  freely  associzrt:ed  states  are  to  be 
excluded  from  the  duty-free  treatment  proclaimed  by  the  President 
and  are  to  receive  most-favored-nation  (KPW)  tariff  treatmeift. 
Section  401(a)  of  the  Association  Act  provides  that  only  canned 
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tuna  provided  for  in  itee  112.30  of  the  Tariff  Schedule*  of  the 
United  States  (TSUS)  that  is  iaported  from  the  freely  associated 
states  during  any  calendar  year  in  an  aggregate  quantity  not  to 
exceed  10  percent  of  the  U.S.  consumption  of  canned  tuna  during 
the  immediately  preceding  calendar  year,  as  reported  by 
the  National  Marine  Fisheries  Service^  may  be  entered  free  of 
duty.   In  addition,  section  401(a)  of  the  Association  Act 
further  provides  that  canned  tuna  imports  from  the  freely 
associated  states  entering  free  of  duty  shall  be  counted 
against  the  aggregate  quantity  of  canned  tuna  that  is  dutiable 
under  rate  column  numbered  1  for  TSUS  item  112.30  for  that 
calendar  year.   The  effect  of  this  provision  is  that  the 
tariff -rate  quota  of  TSUS  i^em  112.30  would  have  been  available 
to  imported  canned  tuna  during  any  calendar  year  only  to  the 
extent  that  the  quantity  of  canned  tuna  from  the  freely  associated 
states  that  entered  free  of  duty  during  the  calendar  year  pursuant 
to  section  401(a)  of  the  Association  Act  was  less  than  the 
aggregate  quantity  of  canned  tuna,  if  any,  dutiable  under  TSUS 
item  112.30  for  that  calendar  year. 

13.   The  foregoing  exclusions  and  restrictions  are  set  forth 
in  terms  of  the  TSUS.   The  United  States  converted  from  the  TSUS 
to  the  HTS  effective  January  1,  1989.   Proclamation  No.  6030  of 
September  28,  1989,  incorporated  into  the  HTS  the  exclusions  and 
restrictions  set  out  in  section  401  of  the  Association  Act,  but 
did  not  clarify  the  manner  in  whic^  canned  tuna  from  the  freely 
associated  states  shall  be  accorded  limited  duty-free  treatment 
as  set  forth  in  section  401  -of  the  Association  Act.   Therefore, 
modifications  to  general  note  3(c)(viii)  to  the  HTS  and  to 
chapter  16  of  the  HTS  are  appropriate  in  order  to  clarify  the 
manner  in  which  the  provisions  of  section  401  of  the  Association 
Act  relating  to  canned  tuna  shall  be  administered. 
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14.   pursuant  to  section  4  of  the  United  States-Israel  Free 
Trade  Area  implementation  Act  of  1985  (the  Israel  Act)  (19  U.S.C. 
2112  note),  the  President  proclaimed,  in  Proclamation  No.  5365  of 
August  30.  1985,  changes  in  tariff  treatment  which  the  President 
determined  were  required  or  appropriate  to  carry  out  the  schedule 
of  duty  reductions  for  products  of  Israel  set  forth  in  Annex  1  to 
the  Agreement  on  the  Establishment  of  a  Free  Trade  Area  between 
the  Government  of  the  United  States  of  America  and  the  Government 
of  Israel  (the  Israel  FTA) .  entered  into  on  April  22,  1985. 
subsequently,  in  Proclamation  No.  5646  of  May  4,  1987,  the 
President  modified  the  tariff  schedules  to  eliminate  duty-free 
treatment  for  articles  eligible  for  entry  under  certain  provisions 
covering  articles  exported  from  the  United  States  and  returned 
after  having  been  advanced  or  improved  abroad.   I  have  determined, 
pursuant  to  section  4  of  the  Israel  Act,  that  further  modifica- 
tions are  required  or  appropriate  to  carry  out  the  schedule  of 
duty  reductions  with  respect  to  products  of  Israel  set  forth  in 

Annex  1  to  the  Israel  FTA. 

15.   on  October  3,  1990,  pursuant  to  actions  taken  by  their 
parliaments,  the  Federal  Republic  of  Germany  and  the  German 
Democratic  Republic  became  a  single  country,  following  the  signing 
of  a  treaty  with  the  Governments  of  the  United  States,  the  Union 
of  soviet  socialist  Republics,  the  United  Kingdom  of  Great  Britain 
and  Northern  Ireland,  and  France.   Accordingly,  in  order  to  ensure 
that  MFN  tariff  treatment  is  afforded  to  all  goods  the  product 
of  the  Federal  Republic  of  Germany,  I  have  determined  that  it  is 
appropriate  to  modify  general  note  3(b)  to  the  HTS,  enumerating 
those  countries  whose  products  are  dutied  at  the  rates  set  forth 
in  the  Rates  of  Duty  Column  2  of  the  HTS. 

16.   Section  604  of  the  1974  Act,  as  amended  (19  U.S.C. 
2483),  requires  the  President,  from  time  to  time,  as  appropriate, 
to  embody  in  the  HTS  the  substance  of  the  provisions  of  that  Act, 
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of  other  acts  affecting  import  treatment,  and  actions  thereunder, 
including  removal,  modification,  continuance,  or  imposition  of  any 
import  restriction. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the 
United  States  of  America,  acting  under  the  authority  vested  in 
me  by  the  Constitution  and  laws  of  the  United  States,  including 
but  not  limited  to  section  604  of  the  1974  Act,  section  213  of 
CBERA,  section  4  of  the  Israel  Act,  section  401  of  the  Association 
Act,  sections  201  and  202  of  the  Implementation  Act,  and  titles  II 
and  III  of  the  1990  Act,  do  proclaim  that: 

(1)  In  order  to  provide  for  an  accelerated  schedule 

of  duty  elimination  for  specific  goods  of  Annex  401.2  to  the 
United  States-Canada  Free-Trade  Agreement  and  to  modify  the 
rules  of  origin,  the  tariff  treatment  provided  for  in  the  HTS  for 
certain  goods  originating  in  the  territory  of  Canada  and  general 
note  3  to  the  HTS  are  modified  as  provided  in  Annex  1(a),  (b) , 
(c) ,  (d) ,  (e) ,  and  (f )  to  this  proclamation. 

(2)  In  order  to  modify  certain  rates  of  duty  and  to  provide 
for  staged  reductions  for  specified  goods  originating  in  the 
territory  of  Canada  to  conform  such  duty  rates  to  the  schedule  of 
duty  reductions  set  forth  in  Annex  401.2  to  the  Agreement,  the  HTS 
is  further  modified  as  set  forth  in  Annex  1(g),  (h) ,  (i),  and  (j) 
to  this  proclamation. 

(3)  In  order  to  make  tec^mical  and  conforming  changes 
in  various  provisions  of  the  HTS,  and  to  implement  the  tariff 
treatment  provided  for  in  CB^Sl  and  the  1990  Act,  including 
the   tariff  treatment  of  certain  articles  grown,  produced,  or 
manufactured  in  Puerto  Rico,  the  HTS  is  modified  as  set  forth 
xn  Annex  II  to  this  proclamation. 

(4)  In  order  to  make  conforming  changes  in  the  tariff 
treatment  of  products  of  the  freely  associated  states  following 

» 

changes  in  section  503(b)  of  the  1974  Act  and  to  clarify  the 
tariff  treatment  of  articles  imported  from  the  freely  associated 
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states,  general  note  3(c) (viii)  to  the  HTS  and  chapter  16  of  the 
HTS  are  modified  as  set  forth  in  Annex  III. 

(5)  In  order  to  carry  out  the  schedule  of  duty  reductions 
for  products  of  Israel,  as  provided  in  Annex  I  to  the  Israel  FTA, 
HTS  subheadings  9802.00.60  and  9802.00.80  are  each  modified  by 
inserting  in  the  Rates  of  Duty  1-Special  subcolumn  after  the 
symbol  "CA"  in  parentheses  the  symbol  •'.IL". 

(6)  In  order  to  afford  MFN  tariff  treatment  to  all  goods  the 
product  of  the  Federal  Republic  of  Germany,  general  note  3(b)  to 
the  HTS  is  modified  by  striking  out  "German  Democratic  Republic". 

(7)  Any  provisions  of  previous  proclamations  and  Executive 
orders  inconsistent  with  the  provisions  of  this  proclamation  are 
hereby  superseded  to  the  extent  of  such  inconsistency. 

(8)  (a)  The  modifications  made  by  paragraphs  (1)  and 

(2)  of  this  proclamation  shall  be  effective  wi^h  respect  to  goods 
originating  in  the  territory  of  Canada  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  the  dates  set  forth  in 
Annex  I  to  this  proclamation. 

(b)  The  modifications  made  by  paragraph  (3)  of  this 
proclamation  shall  be  effective  with  respect  to  articles  entered, 
or  withdrawn  from  warehouse  for  consumption,  on  or  after  the  dates 
set  forth  in  Annex  II  to  this  proclamation. 

(c)  The  modifications  made  by  paragraph  {4)  of  this 
proclamation  shall  be  effective  with  respect  to  products  of  the 
freely  associated  states  entered,  or  withdrawn  from  Warehouse  for 
consumption,  on  or  after  the  dates  set  f<>rth  in  Annex  III  to  this 
proclamation. 

(d)  The  modifications  made  by  paragraph  (5)  of  this 
proclamation  shall  be  effective  with  respect  to  products  of  Israel 
entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after 
January  1,  1989. 
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(e)   The  modification  made  by  paragraph  (6)  of  this 
proclamation  shall  be  effective  with  respect  to  articles  entered, 
or  withdrawn  from  warehouse  for  consumption,  on  or  after 
October  3,  1990. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this 
twenty-eighth       day  of  September,  in  the  year  of  our  Lord 
nineteen  hundred  and  ninety-one,  and  of  the  Independence  of  the 
United  States  of  America  the  two  hundred  and  sixteenth. 
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ANNEX  I 

MODIFICATIONS  TO  THE  HARHONIZtO  TARIFF  SCH€DUtC  OF  THE  UNITED  STATES 
(HTS)  WITH  RESPECT  TO  THE  TARIFF  TREATMENT  OF  CERTAIN  GOODS  ORIGINATING 

IN  lite  TEKfillORY  Of  CANAOA 

(a)  Effective  wUh  respect  to  goods  ortglMtlng  \n  the  territofv  of  Canada 
which  are  entered,  or  withdrawn  from  warehouse  for  consuoptlon.  on  or  after  ,.; j; 
July  1.  1991.  the  HTS  is  modified  as  follows: 

(1)  For  the  following  HTS  subheadings.  In  the  Rates  of  Duty  1-Spec1al 
subcolutnn.  by  striking  the  syinbo)  "(CAK"  and  th«  duty  r»te  preceding  U.  and 
Inserting  in  lieu  thereof  In  the  parentheses  following  the  "Free"  rate  of  duty 
the  symbol  "CA,"  in  alphabetical  order: 


0201.20.20 

0713.39.20 

2941.10.50 

7108.13.10 

8516.40.40 

0201.20.40 

0713.39.40 

3301.24.00 

7108.13.50 

8517.30.30 

0201.20.60 

0713.40.10 

3404.20.00 

7113.11.10 

8521.10.00 

0201.30.20 

0713.40.20 

3407.00.40 

7113.19.10 

8521.90.00 

0201.30.40 

0713.50.10 

3701.30.00 

7113.19.21 

8522.90.60 

0201.30.60 

0713.50.20 

3701.91.00 

7113.19.25 

8530.10.00 

0202.10.00 

0713.90.10 

3701.99.30 

7113.19.29 

8530.80.00 

0202.20.20 

0713.90.60 

3701.99.60 

7113.20.10 

8530.90.00 

0202.20.40 

0713.90.80 

370?.31.0a 

7113.20.21 

8603.10.00 

0202.20.60 

1106.10. oa 

370?.39.00 

niX20.25 

8604.00.00 

0204.22.20 

1521.90.20 

J?O^.43.0O 

7113.20.29 

8695.00.00 

0204.22.40 

1602.20.20 

3702.44.00 

7205.10.00 

8607.19.10 

0204.23.20 

1602.20.40 

3702.53.00 

7407.21.10 

9002.11.80 

0204.23.40 

1703.10.30 

3702.54.00 

7407.21.50 

9006.20.00 

0204.30.00 

1703.10.50 

3702.91.00 

7407.21.70 

9006.53.00 

0204.41.00 

2306.20.00 

3702.93.00  . 

7407.21.90 

9006,62.00 

0204.42.20 

2306.40.00 

3702.95.00 

7407.22.10 

9008.10.00 

0204.42.40 

2625.20.00 

3703.90.30 

7407.22.50 

9008.90.40 

0204.43.20 

2819.10.00 

3703.90.60 

7408.29.10 

9008.90.80 

0204.43.40 

2825,30.00 

3823.90.3ft 

7408.29.5a 

9015.30.40 

0708.90.OS 

2827.39.10 

3917.10.10 

7409.40.00 

9015.30.80 

0708.90.15 

2833.29.30 

.    3917.10.50 

7409.90.10 

9018.19.40 

0708.90.30 

2836.91.00 

5306.10.00 

7410.21.30 

9018.19.30 

0708.90.40 

2841.90.10 

5306.20.00 

7410.21.60 

9018.49.40 

0712.20.20 

2902.11.00 

5307. 10. DO 

7410.22.00 

9026.50.40 

0712.20.40 

2902.50.00 

530>.20.0a 

7616.10.30 

9026.90.60 

0712.90.40 

2903,13,00 

5607.10.00 

8412.29.40 

9027.10.20 

0713.10.10 

2912.21.00 

5607.29.00 

8412.29.80 

9027.20.42 

0713.10.40 

2916.31.10 

5607.30.20 

8412.90.10 

9027.20.44 

0713.20.10 

2916.31.20 

5607.41.10 

8423.10.00 

9027.30.40 

0713.20.20 

2916.31.30 

6805.10.00 

8423.81.00 

9027.30.80 

0713.31.10 

2916.31.50 

680&.20.00 

.      8468.10.00 

9027. 5a.  40 

0713.31. 40 

2917.11.00 

6885.30.10 

8477.10.6a 

9027.90.20 

0713.32.10 

2917.35.00 

6911.10.10 

848Q.71.9a 

9027.90.42 

0713.32.20 

2923,104)0 

70O?.3l.flO 

8482.20. oa 

-   9027. 90.U 

0713.33.10 

2933.21.00 

700&.00.10 

8482.99.30- 

9306.18.00 

0713.33.20 

2941.10.10 

7006.00,20 

8516. 3K0a. 

9608.60.00 

0713.33.40 

2941.10.20 

lOO&JOQ.AO  - 

8646v3^U)a  . 

960ft,99.3a 

C7W.39.10 

2941.10.30 

7I08-.12.» 

851S.40.2a 

,-,  .■■.«  ...'.i-l   ,  i'l.-  . 

-V."  .  "■.*'  -.  •'   ■■  '--■  ' 
;  ■..* 't-- "I  *-••■'*■»'«_-.■  ■ 


(2)  For  HTS  subheadings  5505.10.00  and  5607.41.30,  in  the  Rates  of  Duty  1- 
Special  subcoluwn,  by  striking  the  symbol  "(CA>"  and- the  duly  rate  preceding 
It.  and  inserting  ifl  lieu  thereof  "free  (CA)". 


UMI 


C3>  By  striking  from  U.S.  notes.  2,  4.  ^d  5  to  subchapter  V  of  chapter  99 
"'Special'  subcolumn  of  rate  of  duty  column  1"  and  from  U.S.  note  3  to 
subchapter  V  of  chapter  99  "'Special'  subcoluma  of  the  rates  of  duty  I  colunrn" 
and  inserting  in  lieu  thereof  "Rates  of  Duty  1-Spec1al  subcolunmr. 
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(a)  (con.): 

(41  By  deleting  U.S.  note  3  to  subchapter  V  of  chapter  99  and  inserting  in 
lieu  thereof  new  U.S.  note  3  to  subchapter  V  of  chapter  99.  in  numerical 
sequence,  as  follows: 

"3.  On  or  after  January  1,  1992,  the  then-existing  percentage  set  forth  in 

the  Rates  of  Duty  1-Special  subcolumn  for  HTS  subheading  9905.00.30  which 

is  applicable  to  goods  originating  in  the  territory  of  Canada  shall  be 
deleted  and  "20  percent". inserted  in  lieu  thereof.". 

i5)  By  inserting  new  U.S.  note  8  to  subchapter  V  of  chapter  99,  in 
numerical  sequence,  as  follows: 


"8.   The  expression  "unworked"  in  HTS  subheading  9905.74.10  refers  to  copper 
plates,  sheets,  and  strip  which  have  not  been  processed  beyond  the 
condition  as  from  the  rolling  mill  (for  example,  not  machined,  cut  to 
shape,  perforated  or  coated).  The  term  "worked"  in  HTS  subheadings 
9905.74.20  and  9905.74.30  refers  to  copper  plates,  sheets,  and  strip, 
or  foil  which  have  been  processed  beyond  the  condition  as  from  the 
rolling  mill.". 

(6r  By  inserting  the  following  HTS  subheadings  in  numerical  sequence  in 
subchapter  V  of  chapter  99  in  the  HTS  with  the  material,  which  is  set  forth  in 
columnar  format,  inserted  in  the  columns  of  the  HTS  designated 
"Heading/Subheading".  "Article  Description",  and  "Rates  of  Duty  l-Special", 
respectively: 


Bracketed  matter  is  included  to  assist  in  the  understanding  of  proclaimed 
modifications. 


"9905.07.10 
9905. Oa.  10 

9905.11.10 
9905.15.10 

990S.16 

9905.16.-12 

9905.20.06 
9905.20.09 

9905.25.10 
9905.28.01 


[Goods  originating. ..:] 

Parsnips,  fresh  or  chilled  (provided  for  in  subheading  0706.90.A0)... . 


Free  (CA> 


9905.28.02 
9905.28.OS 

9905.28.04 

9905.28.05 

9905.28.06 


Lingonberries  (partridgeberries),  frozen  (provided  for  in  subheading 

0811.90.80) Free  (CA) 


Groats  and  meal  of  buckwheat  (provided  for  in  subheading  1103.19.00). 


Free  (C/>.) 


Other  vegetable  fats  and  oils  and  their  fractions  (other  than 
soybean  oil  and  its  fractions)  (provided  for  in  subheading 

1516.20.90) [See  section  (b)  of 

this  Annex}  (CA) 

Prepared  or  preserved  bovine  meat,  other  than  prepared  meals 

(provided  for  in  subheading  1602.50.90) rr«%   (CA) 

Other  prepared  or  preserved  meat,  meat  offal  or  blood  (other  than 

prepared  meals)  (provided  for  in  subheading  1602.90) Fr««  (CA) 

Cranberry  puree  (provided  for  in  subheading  2007.99.65) Free  (CA) 

Crantwrries,  prepared  or  preserved  (provided  for  in  subheading 

2008.99.20) Free  (CA) 

Talc  (provided  for  in  subheading  2526.10.00) Free  (CA) 

Sulfur  dichloride,  disulfur  dichloride  (sulfur  monochloride), 

sulfur  dichloride  dioxide  (sulfuryl  chloride  or  sulphonyl  chloride), 

and  sulfur  dichloride  oxide  (thionyl  chloride)  (provided  for  in 

subheading  2812.10.50) frt%   (CA) 

Potassiun  hexafluorophosphate  (provided  for  in  subheading  2826.90.00)...   Free  (CA) 

VanaditiB  oxytrichloride  (vanadiun  trichloride  oxide)  (provided  for  in 

subheading  2827.49.10) m%   (CA) 

Hypochlorites  (other  than  sodium  hypochlorite),  chlorites,  and 

hypobromi  tes  (provided  for  in  subheading  2828.90.00) Free  (CA) 

Cobalt  nitrate  and  nicitel  nitrate  (provided  for  In  subheading 

283*Z9-50) •. Free  (CA) 

TetrapotassiuR  pyrophosphate  (provided  for  in  subheading  2835.39.10) frM   (CA) 
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(a)(6)   (con.): 

(Goods  originaliog. ..:)  .         ,„. 

9905.28.15  Cyanaiilde  (provided  for  »n  hea(»W»B  285».00.0(» fr**  UM 

9905.29.06  2-er«cethvlb«niene  (provided  for  In  subheading  2903. 69.60» Free  (CAI 

9905.29.07  ft-wltrotolowie  (provided  f«r  !#♦  tubhe«tlB»  2*K.2tt.55» fre«  (CA) 

9905  29.0ft  1-Chloro-2.2,2-trlfluoroet»w*  (^JluoroBethrl  etti*- endZ-chloro- 

1  1  2-lrl  f luoroethyt  difluorawthyt  ether  (provt<Md  tmr  In  tUiheadlng 

2909.19.10» fre*  (CM 

9905.29.11  Sal Icylaldehyde  (provided  for  in  stAheadina  2912.49.20) free  (CA> 

9905.29.12  Vanadyl  formate  (provided  for  In  subheading  29JS.12.00) free  {CA> 

9905.29.11  »(»»wluii  dlstearale  (provided  for  In  subheading  2915.ro.00) free  (») 

9905.29.K  Be«wyt  chlofoformate  (pr»¥»tfe*tor  »n  i«i*ead»n»  29lS.90.20t fre»  ICA» 

9905.29.17  Ethoxynaphthoyl  chloride  (provided  for  In  sutheading  2916.90.45J free  tCM 

9905.29.18  Methylwlne.  whether  or  not  I*  wUHiow  lprovi#Bd  for  In  subheadVig  -'.-,:,■■>     ;: 

2921.11.00) free  iCM 

9905  29.19  oiethyla»lnoethyl  chloride  hydrecWoride  (provi<»KJ  for  in  subheeding 

2921.19.50) ..;.... •'••       »«•  (CA)        .•.{>. 

9905.29.21  Hexwethytwiedlamine  (provided  for  in  subheading  2921.22.10 

or  2921.22.50) "^   '^» 

9905.29.22  oicycloheMylaRlne  lpro¥lde#  for  In  subheading  2«1  30.S(» —  •  fete  tCW       ,  .-;'..- ,./;- 

9905.29.23  p-Toluidlne  (provided  for  in  subheading  2921.43,60V fr«e  (CA) 

9905.29.24  Sertraline  (provided  fcr  In  subheading  292r.45.30) free  tCA> 

9905.29.24     Levodopa  (provided  for  in  subheadiog  2922.50.25) free  ICA) 

9905  29  27     5-(2-*«ydroKy«thoxy)-4-(2-+iydro»yethvi»»ino)nitrobenjeoe  (provided  for 

in  subheading  2922.50.30) f**  «"» 

9905  29.28  d.N-Olaethylfoniwiiide  and  »».(»-di<wthyt»e«taBlde  (provided  for  \n  

subheading  2924.10.10) free  t»» 

9905.29.31  2-*»lnothlcphenol  (provided  for  in  subheading  2930.W.20» »**•  IC»» 

9905.29.33            PotassiuR  dichlorolsocyanurate.  pot8ssltJ»-s-trlazlneUlQne.  sodi>« 
dichlor»-«-lriazlnelrione,  sodi«»  d*«ft»oroiso«i»enure««.  an* 
triehloroisocyanuric  acid  (provided  for  In  subheading  2933.69.00) fre«  (CA) 

9905.29.40  01 1  tiaiesi  hydrochloride  and  doxazosin  (provided  for  in  sUiheediwf  ,    i)  » •■::••     .v.-  = 

2934.90.25) •••■    ''^  ♦***•    "•;;;;    :.".;: '";,:' 

9905.29.60  M^droehlorothlaitde  (provided  for  In  subheading  2935.00.43) free  (CA)  ;;.:;-,>r; 

9905.29.70  Vanadluii  acetonates  (provided  »or  M»  subheading  294?.00.50> free  «C»>     ''■**"*'..'*  '^t.    'V'!  i  "iv    -.. 

9905.30.01  *»(ilcill in  in  orat  dosage  fooi  (provided  for  In  »AheadW<»  •(  .;ij      :•..-:•:• 
3004.10.50) ••-•      »rae  <CW 

9905.30.02  £rythrt»ycto  lactot^lonarte.  in}«ctabt«:  iwipewera  cita»ta«in  so*i<*»;  and  ^- '- ">.?'.  :..;r  .*  •?'.»-?• 
vancomycin  hydrochloride,  injectable  (provided  for  in  subheading  ....:< 
3004.20.00) f—  «CA> 

9905.30.03  Hydrocortisone  sodlv«  succlnata,  injectabte  (provided  for  in 

subheading  3004.32.00) f^*»   »»> 

9905.30.05  Oxytocin.  Iniectable:  and  recarri>inant  h«jnan  erythropo*****  (pr«vt4tarf  >  .  '   .  ,.    *  l"'."' ,    i. 
for  in  subheading  3004.39.00) fr^  »«*>       ■'--^  ■  ..,:...-.,-  ..  f  ..  , 

9905.30.06  Vit»in  8,2  '«"  veterinary  us*  l^rowMsd  for  »«  sub»iee*tn»  3004.50.20)^..      free  ICt* 

9905.30.20  NoiMdicated  aAeslve  plaster*  C0vt»»ning  •  M*  ««»en  Iprawi4a«  for 

in  subheading  3005.10.50) '«•  «CA» 

9905.32.10            «»«>»  orwige  13  and  46;  »i9Mt  rt^S.  4fct.  *»i2,  *»:l.  4»t2.  5M. 
52:2,  55:1,  and  57:1;  sMt  typo  red  of  C.I.  tto.  53:1  (Red  Lake  C);  and 
piywnt  yellOM  I,  12,  IS,  14,  and  73.  (provided  for  W»  subtwMttA* 
J204.17.JC  or  J204. 17.50)..... «... freo  tC»» 

9905.32.20  Surfacing  preparations  for  Indoor  wails  and  ceilings  l»r»>Kl#  tor  t» 

subheading  3209, 10.00* f re*  ICAJ^ 
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(a)(6)   (con.) 

9905. 32. U 


CGoods  originating...:] 

Preparations  lor  Mtting  wall  and  lloor  tilas  iprsvidM  far  in 
sutiheading  5214.90.50) , 


9905. J5. 10 
9905^5.20 
9905.38.0* 

9905.36.07 

9905.30.08 

9905.38.09 

9905.38.11 

9905.38.12 
9905.39.01 

9905.39.03 
I 
9905.39.04 

9905.39.06 
9905.39.07 

I 
9905.39.08 

9905.39.09 

9905.39.12 

9905.39.13  ' 

9905.39.14 

9905.40.02 

9905.40.20 

9905.42.10 
9905.42.20 
990S.4&.20 

9905.54.12 

9905.54.  U 


Scrap  g*(atln  (provided  for  tn  heading  3503. HI 

Soy  protein  isolates  (provided  Hr  »n  subheadtng  9504.00. tO>. 


fuaigator  fogger  bonbs;   insecticides  in  bulk  or  Im  packages  •<  •  gross 
Meij^t  exceeding  l.3«  lig  each  (provided  for  In  sutheadXig  30OS.K» 


Chromated  copper  arsenate,  59  percent  solution  (provided  for  in 
subheading  5808.20. 30> 


Disinrectants  in  buU  or  in  packages  of  a  gross  weight  exceeding  1.36 
1(0  each  (provided  for  in  subhee^ny  3808. 40f 


Fabric  softeners  deposited  on  disposable  sheets  for  household  «•• 
(provided  for  in  subheading  5809.91.00  or  5809.99» 


Siting  preparations  based  on  rosins  and  sizing  preperatiews  bas«tf  or 
alliyl  lietene  diner  (provided  for  in  siiiheading  3809. 92> 


Naphthenic  acids  (provided  for  Vn  s«jbheadlng  5823.20. OOK 


Liquid  amorphous  polypropylene  having  a  solubility  greeter  than  9S 
percent  in  boiling  n-heptane  and  less  than  S  percent  crystatliMty 
(provided  for  in  subheading  3902.10.00) 


Dibutyltin  oxide  and  hydrated  lonobutyttln  ntid*  (provMetf  for  «)» 
subheading  3911.90.50) 


lignln  (provided  for  in  subheadif^  3913.90.50>. 


ion-exchangers  other  than  of  ppiynwrs  of  styrene  (provided  tor  U\ 
heading  3914.00.00) 


Tape  certified  by  the  importer  a*  Intended  for  use  in  the  lanufaclur* 
of  disposable  diapers  (provided  tor  in  subheading  3919. M^20) 


ffM  «CM 

Free  fCM 

frm  (€»» 

free  «»^ 

Free  (CA) 

rre*  CCM 

rr«*(Cft» 

free  t<M 

Free  («» 

Trf  (Ol) 

Free  (C*> 

free  IOt> 

f  re*  (CM 

(See  section  (b)  of 
this  Annex)  KM 

Polyvinyl  chloride  edgebandtng,  ol  •  width  of  oyer  I  as,  and  of  • 
thIclLness  of  over  0.03  cm  but  not  over  1  g*  (provMed  For  iw 
suttieading  3919.10.20> 


Polypropylene  or  poiyethytene  film  certified  by  the  ieporter  as 
intended  for  use  in  the  manufacture  of  disposabte  tfVaper*  Cpravtded  For 
In  subheading  5920.10.00  or  5920.20. 00> 


Polyvinyl  chloride  edgebanding,  of  •  width  of  over  T  cat  but  not  ewer 
65  cm.  and  of  a  thicliness  of  over  X).05  cit  but  not  over  t  cm,  with  a 
primer  on  the  back,  whether  or  not  topcoated  1t>rovided  for  tn 
siM>c«ding  5920.41  or  3920.42^ 


Handles  and  knobs  for  Fomflur*  0>rBwWed  For  ^  subhee^tng 
3926.30.10) 


Holders  for  drawer  dividers,  gronnets.  and  glMe*  tor  (umtlwr* 
(provided  for  in  subheading  3926.50.50) 


Flexible  closed-cell  rubber  t;i>ing  designed  for  »n*u(Mtnf 
liquid-cooling  or  liquid-h*at>n«  tube*  or  pipe*  tpiett^wr  lor  ti» 
subheading  4009.10.00) 


Casket*  and  seal*  for  tocomotiwes  and  rail  cars;  oil  seais  (previdetf 
for  in  subheading  4014.95.00) 


Bawling  bags  (provided  for  tn  subheading  4202.91.00  or  4202.92.45>... 

Cases  for  flutes  (provided  for  in  subheading  «202.9e.50> 

Color  saipi*  charu.  Mutag*  emtm.  "^  mk^tti  pipar  aarlwn  far 
crop  spraying  or  dusting  tprovidad  for  ift  subheadif«  4823.90.6S  or 
4825.90.85) 


Nonofilanents  of  nylon  or  other  polyamides:  monoFilomnts  (other  Ihm 
nylon  or  otiier  polyamides)  cut  t»  length  and  bundle*  (or  bracn*  or 
brushes  (provided  for  in  subheading  5404.10) , 


Strip  and  the  like,  of  nylon  IprovMietf  (or  w*  subheadioy  S4O4.9(X.0O>^. 


fr9»   (a» 


lSe»  saction  ttf  c( 
this  Annex}  (CA)^ 


Fro*  (CM 


CSee  section  M  of 
this  Annex]  (CA) 


fSee  •ectVar»  (b»  oT 

frtVS  WW<W#    (CAr 


Free  (C»» 

rro»  (Ol» 
fr^  (CM 
Fra*  (CM 

Frao  H» 

Free  UA> 
Free  KM 
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(a)(6)   (con.): 

[Goods  originating...:] 
9905.56.10     Spurbonded  nonwovens  of  filaments  of  polyethylene  or  polypropylen*. 

whether  or  not  coated  or  covered,  being  air  infiltration  barriers  for 

use  as  building  wrap  and  marked  at  regular  intervals  on  the  surface  of 

the  aateriat  as  housewrap;  nonwovens  of  a-phenylaneisophthalaeiide,  in 

rolls  or  sheets,  of  a  kind  used  in  electrical  insulation  (provided  for 

in  heading  5605.00) free  <CA) 

9905.56.20     Monwovens  certified  by  the  importer  as  Intended  for  use  as  liners  or 
transfer  layers  in  the  manufacture  of  disposable  diapers  (provided  for 

in  heading  5605.00) CSee  section  (b)  of 

this  Annex}  (CA) 

9905.56.50  Sewing  thread  saiple  charts  (provided  for  In  heading  5609.00) Free  (CA) 

9905.58.10  Braid  soiple  charts  (provided  for  in  subheading  5800.10) Free  (CA) 

9905  65.10  Decorative  trioming  (braids)  sample  charts  (provided  for  in  subheading 

6507.90.94) Free  (CA) 

9905.64. 1C      Footwear,  consisting  of  an  outer  sole  and  an  unfinished  or  inconptete 
upper,  designed  for  use  with  boot  liners  (provided  for  in  subheading 
6401.99.60) 'ree  (CAl 

9905.64.20     Tennis  shoes,  basiietball  shoes,  training  shoes,  gym  shoes,  and  the 

like,  not  covering  the  ankle,  having  outer  soles  of  rubber  or  plastics 

«xl  uppers  of  leather  (provided  for  in  subheading  6405.99) Free  (CA) 

9905.68  10     Tiles  of  stone  other  than  calcareous  stone  or  granite,  except  tiles  of 

subheading  6802.10  (provided  for  in  subheading  6802.99.00) Free  (CA» 

9905.68.20     Articles  of  asphalt,  in  rolls,  consisting  of  a  substrate  of  paper 

covered  with  asphalt  and  mineral  granules  (provided  for  in  subheading 

6807. 10.00) free  (CA) 

9905.68.50     Brick  panels  (provided  for  in  subheading  6810.91.00) frtm   (CA) 

9905.68.40     Carbon  or  graphite  yams  (provided  for  in  subheading  6815. 10.00) Free  (CA) 

9905. 68. 5C     Gasket  material  of  compressed  mineral  substances  (provided  for  In- 

subheading  6815.99.40) Free  (CA) 

9905.70.05     Float  glass  (provided  for  in  subheading  7005.10,  7005.21,  or  7005.29)...   Free  (CA) 

9905.70.07     lighted  mirrors  (provided  for  in  subheading  7009.92.10) Free  (CA) 

9905.70.09  ■    Pressed  and  toughened  (specially  tempered)  glass  ovenware  (provided  for 

in  subheading  7015.59.10) Free  (CA) 

9905.75.01      Die-cut  nailj,  5  to  6  cm  in  length,  collated  (provided  for  in  heading 

7517.00) fret   (CA) 

9905.75.05     Gas  counter-top  and  built-in  ovens  and  parts  thereof  (provided  for  in 

subheading  7521.11.60  or  7321.90.60) Free  (CA) 

9905  73  50     Upholstery  tack  strips  (provided  for  in  subheading  7526.90) [See  section  (b>  of 

this  Annex]  (CA) 

9905.74.10  Copper  plates,  sheets  and  strip,  other  than  unworked  plates,  sheets  and 
strip  of  a  thickness  not  exceeding  4.75  nm  and  a  width  not  exceeding 
508  mil  (provided  for  in  subheading  7409.11,  7409.19,  7409.21,  or 

7409. 29) Free  (CA) 

9905.74.20     Worked  copper  plates,  sheets,  and  strip,  of  a  thickness  of  less  than 

5  am  (provided  for  in  subheading  7409.90.50  or  7409.90.90) Free  (CA) 

9905.74.30     Worked  foil  of  refined  copper  (provided  for  in  subheading  7410.11.00)...   Free  (CA) 

9905.76.10     Hods  of  aluninun  alloys  2014,  2024,  615'..  or  7075  (provided  for  in 

subheading  7604.29) Free  (CA) 

9905.78.10     Braided  leadline,  and  wall  anchors  for  bolts  and  screws  (provided  for 

in  l-ieading  7806.00.00) fre«   (CA) 

9905.79.10     2inc  anodes  for  electroplating  (provided  for  in  subheading  7907.90.60)..   Free  (CA) 

9905.82.20     Manual  nailing  machines  (provided  for  in  subheading  8205.59) Free  (CA) 

9905.85.15     Concealed  adjustable  hinges  for  casement  windows  (provided  for  in 

subheading  8302. 10) Free  (CA) 

9905.83.20     Castors,  plated  with  zinc  or  brass,  suitable  for  furniture  (provided 

for  in  subheading  8502.20.00) Free  (CA) 
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9905.BS.2$ 

■■  I 

9905.85.30 

|i 
9905.63.40 

9905.U.04 

9905.84. or 

9905.84.as' 
9905.84.09 

9905.84. H 

9905.84.12 

1 
9905.84.13 

9905.84. U 

990S.a4<tft 

9905.64: tr 

9905.6^  tftj 

9905.64.  W 

9905.1 

990S.64.] 

9905.64.26 


ICoods  ortginMtng...:] 

Oacorattv*  brass-piated  rods;  steal  rings  and  tockats,  brass  plated; 
Staal  klckpUtes,  ztnc  platad;   staal  catches;  tx-ass  scuff  ptatas;   and 
closura  gltdas  for  cha  end  of  tubing  on  chair*,  kras*  or  ittckal  pUUO; 
th*  roragoing  tuVtabla  for  fumttura  (provtda*  tmt  km  iiiitmitlrii 

8302.42) 7: 

Staal  table  •tidat;  zinc  pulls  and  knobs,  whether  or  not  brau  pUtad 
(provided  for  »«  subheading  8302.42.30) ..... 


AlumlncN  fittings  used  solely  or  prtnelpalty  as  later»( 
•wnlngs  (provided  for  In  subheading  8302.49.60) 


for 


Maclprocattng  poaltiva  dtsptacwaant  puips  other  than  centrifugal 
(provided  for  \n  subheading  6413.S0.M) 


rree  tCM 


CSea  McltoD  tM  oF 


rre»tCA» 
Free  iCftk 


Parts  of  reciprocating  poeltiv*  dlsp<ac<nant  puips  other  than 
centrifugal  of  subheading  (m3.50.9O;  sucker  rods,  pony  rods  or 
polished  rods  designed  for  »kl  fleU  related  puapa.  and  perts  thereof 
(provided  for  ht  subheading  84IS.9T.90) 


5.64.4] 

••11 


9905.6^.  Zr 
9905.64.26 

9905.84.29 

990S.64.42 
9905.64.56 
9905.64. 5r 

9905.64.^ 

I- 
9905.64.66 


OsciUatIng  tabl»  fans  (provMitf  ftv  «n  subheading  a4U.5l.0a» 

CoolIng^  fan  Mseablies  for  locaaetiwe*  (prowtdad  lor  (a  auttwitftits 
64K.59.aO) 

Mr  ecapraesor*  for  (oooaotlvw  (proeidad  for  tn  wajiaadtng 
6414.80.10) 

Parts  of  oseltlating  taMe  fana.  and  of  cooling  fan  assaiMles  and 
blower  wheel  asseabllea  for  loeoaoCivaa  fprovMetf  for  In  luthearfWig 
6414.90.10) 

Parts  of  air  oimprassors  for  locosottwas  fprovldbd  for  In  subheading 
64H. 90.20) 

Air  conditioner*  lor  loconottvaa  (provided  far  In  ttMieadInf               "f' 
6415.62.00) 

Parts  of  t/kr  eendltlonert  of  atMwadtng  «(tS.K.oe  far  (oeofntWaa 
(providad  for  >>»  subheeding  64t5.90.00> ........«....> „„.^. 

Hot-air  and  dehunldlf  led  dryers  for  plaellc  raain  prooaasinff^-CpravMi^ 
for  in  subheadW<g  A4 19.19. 00> 


trm  fOk> 

.fraa  tCU 

rraa  (Of 

rraa  KM 

free  ICM 

■ 

rraa  (a> 

rraa  fCft) 

..  ii 

Umttt^: 

''    '•    ^ 

.i,  . 

"   .'  1." 

-4^«a  of  *iM-*Sr  and  dshMsldMlad'iknwra  for  p(Mtl«  raaWi p»aaaislwK 
.  hubs.  »<ieel«  and  iplndlea  for-gpatn  dryvrs;  aoiaeuiar  aiaMaa  for 
refrigeration  dryer*  (provided  for  tn  subheading^ 8419. 9e:90> 


lubri«atlan  oil  ffltar  aas«*t>li«>  for  intamai  coMMattSR 
locomotives  (provided  for  In  svOheading  8421.2.00) 


:  liartt  of-  waling  siaeMnarr  of  aubhaadings  042S.  M. 00  and  StS^.OT 
(provided  for  in  subheadiog  S4S. 90.00) 

THggar  operated  sprayer*-  far 
stiiheadkig  8424.8*.0Q>. 


fr*»(ek»: 

ff^«cM    fi;: 

rraa  few 


Parts  of  agricultural  or  horticultural  apvlvanca*  of  n.fchaadint- 
6424.81.90^  part*  of  trigger  operated- sprayers  for  ticft-m 
(provided  for  ins«*head4n»8424.9a) . 


Agricutturat  or  horticultural  typ* eaatinuoMa  aatlaa  • 

conveyors;  veneer  conveyors  spaaiatty  designed  for  usa  w4tl»  aalMMtc 

veneer  reeler*  or  tnreelert  (pravided  for  in  subheading  842S.99.00f. .. 


Ctavator  guide  rails;  and  hub*.  >dwaU  antf  tpindUa  fbr  9r»t»  fndtiny 
egulpaant  of  heading  6426  (poavidid  for  in  subhaadiot  Mit  J».A  ar 

8451.39.00) 


f««»tCM- 


Fra»ICk» 


•    ■     '.   ■■:■»,       if: 

ri  ;  *  '.   •  ■•• 


...  ^g  . 


Hubs,  liteat*  and  spindla*  for  tend  lavaler*  or  earth  scrapera  tpiiwidnl 
for  in  subheading  645>.49.90> 

Paru  Of  htKHidltf  bl(M  tarchw  (proyMttf  for  in  subhMdiflO  8«65.90.W). 

toil  lubricator*  (provided  for  in  subheedi>«  ttJ%MJa».*.,.^ 

Wind-t4i  pousa  traps  (providatf  tor  in  siAheadlng  9479.99.90> 

Parts  of  rait  lubricator*  and  of  wind-up  aouse  traps;  aad  hUba.  *dMaU 
and  spindle*  for  sweeper*  othar  that-  carpet  swaapora  (prwitfsd  for  in 
subheading  6479.90.80f 


Tapered  roller*  (provided  for  In  tubftaadfng  a48?.9f.0». 


rraa  (oa 

fraa-Kfei'  ■-      ■..■■*.•'■  -.•  . ..       . 

rre»  tCA) 
Piree  fO^ 


•••I. ... 
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(a)(6)   (con.): 

CGoods  originating...:] 

9905.84.67     70  tooth  gears  and  gearing  suitable  for  use  solely  or  principally  in 

locomtives  and  won*  gears  suitable  for  use  solely  or  principally  In 

railway  vehicles  (provided  for  In  subheading  8483. *0. 90) Free  (CA) 

990S.84.71      Parts  of  70  tooth  gears  and  gearing  suitable  for  use  solely  or 

principally  in  loconotlves  and  worm  gears  suitable  for  use  solely  or 

principally  in  railway  vehicles  (provided  for  in  subheading 

8483 .  90 .  50) ;  • .   Free  (CA) 

9905.85.06     AC  generators  exceeding  15,000  kVA  and  of  a  RPM  of  600  or  less 

(provided  for  in  subheading  8501.64.00) free  (CA) 

9905.85.21  9  volt  batteries  and  1.5  volt  AAA  batteries  (provided  for  In  subheading 

8506. 1 1 .00) Free  (CA) 

9905.85.22  Batteries  having  a  llthlui  chemical  system  <provlded  for  In  subheading 

8506. 19.00) Free  (CA) 

9905. 85. J7     £lectro«ech«»ical  knife  sharpeners,  knives,  toothbrushes,  food  sllcers 

and  ice  creon  freezers  (provided  for  In  subheading  8509.80.00) TrM   (CA) 

9905.85.38  Parts  of  electromechanical  coffee  mills,  food  choppers,  food  grinders 
and  processers,  ice  crushers,  knife  sharpeners,  knives,  toothbrushes, 
food  slicers  and  ice  cream  freezers  (provided  for  In  subheading 

8509.90.40) • •  •   Free  (CA) 

9905.85.39  Alternator  assortilies  for  diesel  locomotives  (provided  for  in 

subheading  8511.50.00) ••.•••• '^'"•^  <"'. 

9905.85.41  Parts  of  alternator  assemblies  for  diesel  locomotives  (provided  for  in 
subheading  851 1 . 90. 60) Free  (CA) 

9905.85.42  Resistance  heated  furnaces  and  ovens  suitable  for  use  In  the 

manufacture  of  semiconductors  (provided  for  in  subheading  8514.10.00)...   Free  (CA) 

9905.85.43  Parts  of  resistance  heated  furnaces  and  ovens  suitable  for  use  in  the 
manufacture  of  semiconductors  (provided  for  In  sut)heading  8514.90.00)...   Free  (CA) 

9905.85.46  Cab  heaters  for  diesel  electric  locomotives  (provided  for  In  subheading 

8516. 29.00) Free  (CA) 

9905.85.47  Automatic  drip  coffee  makers;  and  coffee  percolators,  of  stainless 

steel  (provided  for  in  subheading  8516.71.00)..... Free  (CA) 

9905.85.49     Parts  of  cab  heaters  for  diesel  electric  locomotives  ^provided  for  in 

subheading  6516.90.40) Free  (CA) 

9905.85.51  Parts  of  electrothermic  hairdressing  or  hand-drying  apparatus;  parts  of 
electric  flatirons;  parts  of  automatic  drip  coffee  makers;  parts  of 
coffee  percolators,  of  stainless  steel;  and  parts  of  toasters  (provided 

for  in  subheading  8516.90.60) Free  (CA) 

9905.85.52  Multiplexers  (provided  for  In  subheading  8517.30.50) frt«   (CA) 

9905.85.53  Tape  transport  mechanisms  and  parts  thereof;  tone-arms;  parts  of 
turntables  (record-decks)  or  record-players;  parts  of  dictating  or 
transcribing  machines,  excluding  machines  using  magnetic  tape;  parts  of 
compact  disc  players;  magnetic  tape  recorders  incorporating  sound 
reproducing  apparatus  for  connercial  sound  recordings;  sound  recording 
apparatus  of  subheading  8520.90  for  commercial  reproduction  or 
duplication  of  audio-cassette  tapes;  parts  of  video  recording  or 

reproducing  apparatus  (provided  for  in  subheading  8522.90) Free  (CA) 

9905.85.66  Pantographs  (provided  for  in  subheading  8535. 90. (W) Free  (CA) 

9905.85.67  Shunt  contactors  for  direct  current  controls  (provided  for  In 

subheading  8536.49.00) Free  (CA) 

9905.85.68  Connector  adapters  for  goods  of  subheading  9030.39.00;  contactors  and 
terainals  for  automatic  motor  protectors  (provided  for  In  subheading 
8536.90.00) Free  (CA) 

9905.85.69  Programmable  controllers  for  drive  systems  for  industrial  and  marine 
applications;  high  voltage  cabinets  for  diesel  electric  locoantives;  , 
control  panels  for  railway  equVprneht  (provided  for  in  subheading 

8557. 10.00) .■•.•••■•• ••••••  •.•-•  •• ,.  ff^   <.C*> 

9905.85.71  Direct  current  magnetic  coils  for  switchgear  of  heading  0536  .  . 
(provided  for  In  subheading  8538.90.00) ;............ "..   Fre«  (CA) 

9905.85.72  Electronic  fly  traps  (provided  for  in  subheading  8543.80.90) Free  (CA) 
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9905.86.05 

■       II 
I 

9905.86. 15 

9905.86.20 

^       ll 
9905. 86.M 

9905.87.20 

9905.90.01 

I 

9905.90.02 

9905.90.0J 

9905.90.0* 

■■       ■  I- 

9905.90.Cfr 

9903.90.08 

^5.90.09 

9905.90.11 

9905.91.10 

9905.92.10 
9905.92.20 
9905.94.02 

9905.94.0*- 

990S.94.M 

9905.94.08 

9905.94.15 
9905.95.02 
9905.95.05 
9905.95.04 

9905.95.06 
9905.96.20 
9905. 96. JO 


[Goods  ortglnating. ..:) 


ftellMay  or  traRway  freight  cars,  not  sair-propallad.  producad  bafora 
July  I,  1991.  or  tf  antarad  aftar  July  1,  1994.  producad  mt  lass  thw 
thre*  years  l>erore  the  data  of  luportation  (provided  for  In 
heeding  8606) 

Non-driving  truck  assaiblles  for  railway  or  tranway  passenger  cars 
(provided  for  In  subheading  8607.12.00) 


Parts  of  railway  or  traiMay  passenger  cars  (provided  for  In  subheading 
8607. 19. JO  or  8607.19.90) .'...• 


Parts  of  rait  car  housing  and  support  uilts  and  parts  of  railway  or 
tranway  passenger  cars  (provided  for  in  subheading  8607.99) 


Hubs,  tiwels  and  spindles  for  agricultural  trallera  (provided  for  In 
subheading  8716.90. 50) 


Franes  and  Bouitlngs  of  plastics  for  safety  goggles  or  safety 
spectecles  designed  for  use  by  workers  aeployed  in  hazardous  wort  and 
fraMS  and  nountings  of  plastics  for  prisaatic  eyeglasses  for  reading 
(provided  for  In  subheading  900J.11.00) 


Parts  «f  franes  end  aountings  of  subheading  900J. 11.00  for  Mfaty 
goggles  or  safety  spectacles  designed  for  use  by  torkers  saployed  In 
hazardous  work  and  parts  of  franes  and  aotrtings  of  subheading 
900J. 11.00  for  prisaatic  eyaolasses  for  reading  (provided  for  In 
subheading  90CJ.90.00) 


Parts  and  accessories  of  («»tographlc  caaaras  of  subheadlrvs  9006.20.00 
and  9006. 5J. 00  (provided  for  in  subheadir«  9006.91.00) 


Parts  and  accessories  of  flashbulbs,  flashotes  and  the  (Ike  (provided 
for  In  subheMing  9006.99.00) 


^lers,  of  plastics;  aaasuring  lnstrv«ants  for  deteniining  the 
proportional  reduction  or  enlargement  of  a  picture  or  photograph 
(provided  for  In  subheading  9017.80.00) 


Parts  and  accessories  of  aeasuring  Instrinant*  for  determining  the 
pnaporttonal  reduction  or  erlargaatnt  of  a  picture  or  photograph 
(provided  for  in  subheading  9017.90.00) 


Orthopedic  or  fracture  appliances  other  than  plaster  bandage  splints, 
surgical  trusses  and  suspensory  bandages  or  orthopedic  abdoalnai 
supports  (provided  for  In  siiiheadlng  9021.19) 


Parts  and  accessories  of  goods  of  subheading  9027. JO. 80  (provided  for 
In  suttieading  9027.90.60  or  9027.90.80) 


Security  guard  aachanlcal  tiaa  clocka  (provided  for  In  iifcheadino 
9106.90.80) 


Flutes  (provided  for  In  aubheadli^  9205.90.40) 

Parts  of  flute*  (provided  for  In  sti)l>eadlna  9209.99.40). 


Swivel  seats  suitable  for  use  solely  or  principally  In  (oc<a»ttv»  citn 
(provided  for  In  subheading  940l.JO.80) ' 


'  folding  seets,  of  plastic*,  suitable  for  use  solely  or-  princlpaliy  In 
teat*  (provided  for  In  *<i]heading  9401.80.20  or  9401.80.40) 


farts  of  swivel  seat*  aultable  for  use  solely  or  principally  In  . 
tocoaotive  cabs;  parts  of  folding  seat*  of  *ubheadln8*  9401.80.20  and 
9401.80.40  suitable  for  use  •clely  or  principally  In  boats  (provided 
/or  tn  subheading  9401.90) 


Operating  table*  and  oscillating  beds,  and  parts  thereof  (provided  for 
In  Sii]hea(llng  9402.90.00) 


liep  bases,  of  glass  (provided  for  In  subheading  9405.91.60) , 

Mylar  balloon*  (provided  for  In  Miiheading  9S0J. 90.50) 

(k>ir  club  shafts  of  fiberglass  (provided  for  In  subheading  9506.J9.00>. 

Motorized  stair  clli*)lng  eiarclsa  apparatus  equipped  with  electronic 
Bonitors  (provided  for  In  sctiheading  9506.91.00) 


Bats  of  alminia  (provided  for  in  svi)heading  9506.99.15) 

Parts  of  ball  point  pens  (provided  for  In  sttfwading  9608.99.40) 

Pancake  Ink  flla  ribbons  of  •  width  not  exceeding  5  ca  (provided  for  In 
subheading  9612.10) 


frtt  ICA) 
Trm  (CA> 
frM  (CA) 
frt  (CA) 
Free  (CA> 

fr*»   (CA> 

fn»  (CA> 
rrM  (CA> 
Frea  {CA> 

Free  (CA) 

frM  (CA) 

rr—   (CA) 

fr—   (CA) 

frm  (CA> 
Free  (CA> 
rrt»   (CA) 

trm   (U> 

fr—   (CA) 

fraa  (CA> 

fr*»  (CA) 
frM  (CA) 
Free  (CA) 
fr—   (CA> 

Frea  (CA) 
frt»  (CA) 
free  (CA) 

Frea  (CA)". 
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(a)   (con.): 

(7)  By  striking  HTS  subheadings  59eS.00.30,  90)5.20.15.  9905.29. Ifi. 
9905.29.29,  9905.29.32.  9905.29.35.  9905.29.50.  9905.30.04.  9905.30.10. 
9905.38.10.  9905.59.10.  9905.73.05.  9905.73.10,  9905.73.15,  9905.84.«5, 
9905.84.15.  9905.84.55,  9905.85.10,  9905.85.25.  9905.85.35.  9905.85.40.  and 
9905.85.70  and  inserting  in  lieu  thereof  the  following  «TS  stiblwadlngs  In 
numerical  sequence  in  subchapter  V  of  chapter  99  In  the  HTS  with  the  material, 
which  is  set  forth  in  columnar  format,  inserted  i«  tl»c  ooh«ns  of  U>e  MIS 
designated  "Heading/Subheading",  "Article  Descrfptton",  and  "Rates  of  Duty  1- 
Special",  respectively: 

Bracketed  matter  is  included  to  assist  in  the  understanding  of  proclaimed 
modifications. 


CGoods  originating...:] 
•9905. 00. SO    HJholstery  fabrics  c«rtifi«d  by  the  importer  as  intended  for  use 
as  outer  covering  in  the  aanufactura  of  upholstered  VumAturv, 
provided  for  in  the  following  provisions: 


9905.20.15 

9905.29.16 
9905.29.29 
9905.29.32 
9905. 29. J5 


UMI 


9905.29.50 


5208.39 

5211.51 

5513.21 

5514.22 

5206. « 

5211.52 

fsn-zi 

95H.M 

5208.49 

5211.59 

5515.39 

5514.24 

5208.52 

5407.10 

5513.41 

»t*.4a 

5208.53 

5407.42 

^H.7» 

95t6.^ 

5208.59 

5407.43.20 

«14.22 

5516.« 

5209.31 

5407.U 

-55U.23 

^8W.« 

5209.32 

5407.52.20 

<9»U.» 

5001. K 

5209.39 

5407.53.20 

5514.31 

.5801.23 

5209.41 

5407.54 

5514.32 

seoi.zs 

5209.43 

5407.  M.  20 

55W.35 

5801 .« 

5209.49 

5407.72 

"SSW.W 

4M*.«1 

5209.51 

5407.73.20 

5514.41 

5801.32 

5209.52 

5407.74 

5514.42 

58aii.ii 

5209.59 

5407.82 

5514.43 

5801.15 

5210.39 

5407.83 

^9U.« 

S8«.M 

5210.49 

5407.84 

5515.11 

saw  .-90 

5210.51 

5407.92 

5515.12 

5IW.-» 

5210.59 

5407.93 

5515.19 

590S.W 

5211.31 

5407.94 

^ws.n 

49M.M 

5211.32 

5408.23.20 

5M5.29 

5903.90 

5211.59 

5408.24 

5515.91 

^•Ob.W 

5211.41 

5512.19 

5»rt.»» 

5907  .M 

5211.43 

5512.29 

5516.13 

5211.49 

5512.99 

5516.14 

•48  *»rcent  <*  The 
ooluan  1-generst 
<*«■«»  du*T 
lpp4tc«M«  under 
the  respective 
't.stewT^^ewti^  or 
subheading  (OU 


fCDien  cranberry  concentrate.  SO'  brix;  and  juiaa  ot  any  single  fruity 
except  fruits  provided  for  elseuhere  in  heading ^009.  nM 'CencantvaMi 
Ipnjvided  for  in  subheading  20O9.W.4n Fr»e  1CK) 

»-Toluic  acid  and  o-to(uic  acid  "^provided  for  in  i<»iaa<»m 

2916.39.60) »fee^MI 

-  Oi-o-toly<guanidine,  diphenykguanidine,  guanidine.  and  penlaaMliw 
isetMonate  (proyMed  for  in  subheading  2925.20) ^rm-KM 

Mrtedipine  besylate,  fleceinide  totutm.  end  <nM«tftptne  t(pr«eMi<  4er 

In  subheading  2933.39.35) - — freest*) 

'    Baf>iotria2otytoiiytris<di«ethyta«i<wJ)t«Mi#Mt>u>  <—ef leei  afituafilimK 
2-<Ben20trlazol-2-yt)-4.6-bis(iMr«iv4ethyl-1-phenytethyl)pbew>C 
2-<lH-Ben^otriaiol-1-yl)-1.1.3.3  Iti  weBiYlufwvtqilienaftuuiuphustlhete; 
2-(1K-Beniotriaiol-1-yl)-1,1,3,3-lelramelhv(uroo4iiii  tetraf  (uoroborate; 
Enataprit  aaleata; 
Fluconaiole; 

2- ( 2 ' -HydroKy-5 ' .  5  ■ -di  -  tert-a«iy  l#«wiyMtenio»r*eee»«: 
^•42'-HydroKy-5'-«ethytphenyt)beniotria2ole: 
l-Proline  and  its  methyl  ester; 
Tenaiepan:  and 
Toliiie(4n  sodiM  ^provided  for  in  s««>heading  2933.90) ?f ree  (O) 

Acetylsutfaguanidine  and  azosut f amide  (provided  tor  \n  subheading 

2935.00.39) — „ 4¥e«  iMn 
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(a)(7)  (con.): 

CGoods  originattng. . . :] 
9905.50.10     Acetazolmid*  in  su$ta<n«l-r«lMt*  dosag*  fom  for  husan  usa; 
Aininocaproic  acid; 
Antibacterial  creams  containing  tulfani (amide  as  the  single 

active  ingredient; 
Antihistaminic  agents  in  tablet  form  containing  terfenadlna  as 

the  single  active  ingredient; 
Anthelmintic  based  on  pyrantel  pamoate  or  oorantel  tartarate 

for  treating  Internal  parasites  in  horses  and  in  dairy 

and  feed  cattle; 
Antimicrobial  ointments  other  than  sulfonamides  for  the 

treatment  of  vaginal  yeast  infections  in  animals; 
Iron-dextran  conplex; 
laxatives  for  animals; 
Lyophillzed  ribavirin  in  vials;  and 
Tubocurarine  chloride,  injectable  (provided  for  in  subheadlna 

3004.90.60) .. 


$905.  M.  10 


9905.59.10 

9905.7J.05 

»905.?J.10 
9905.73.15 
9905.84.05 

9905.84.55 
9905.65.10 


9905.84.15 


9905.85.25 


9905.85.35 


9905.85.40 


9905.85.70 


FrM  (CA> 


Blended  flarmable  chemical  waste  suitable  for  use  as  a  fuel; 
Caseous  mixtures  of  hydrogen  sulfide  and  nitrogen; 
Caseous  mixtures  of  nitric  oxide  and  nitrogen; 
Glycerol  triacetate; 
Molecular  slaves; 
PhosphoniLM  salts; 

Sodiua  methoxide  25  percent  In  methanol  (sodiui  mathylata  25 
percent);  and 
Synthetic  gum  base  (provided  for  In  subheading  3823.90) 


Packing  yams  with  cores  of  glass  fibers,  *<hether  or  not 
incorporating  a  metal  wire,  covered  with  a  textile  wrt^iper;  and  pure 
or  prelubricatad  polytetrafluoroethylene  yams  (provided  for  in 
subheading  5911 .90.00) 


Pellet-fired  heating  appliances  and  parts  thereof,  and  railway 
track  switch  heaters  and  parts  thereof  (provided  for  in 
subheading  7522. 90. 00) 


Treeball  baskets,  underwires  for  brassieres, 
(provided  for  In  subheading  7326.20.00) 


and  wire  mesh  minnaw  traps 


Flush  floor  and  duct  systems,  and  racks  and  containers  for  the 
autonotive  in^slry  (provided  for  In  subheading  7326.90) 


Parts  of  hydraulic  power  engines  and  motors  of  subheading  8412.29.80, 
and  parts  of  pnei«atic  power  engines  and  motors  (provided  for  tn 
subheading  8412.90) 

Parts  of  barrets  and  cylinders  for  plastic  processing  machines,  parts 
of  blow-molding  machines  of  subheading  8477.50,  and  parts  of 
injection-molding  machines  for  rubber  or  plastics  (provided  for  In 
subheading  8477.90.00) 

Armature  coil  assea^lles,  brush  holder  assea^lias,  Interpola  coils, 
and  main  colls  suitable  for  use  solely  or  principally  In 
locomotives;  parts  of  AC  generators  exceeding  15,000  kVA  and  of  • 
RPM  of  600  or  lass;  parts  of  electric  gear  motors  of  subheadings 
8501.55.50,  8501.53.40,  8501.34.30,  8501.51,  8501.53.60,  or 
8501.55.80;  and  parts  of  electric  motors  and  generators  of 
subheadings  8501.20.  8501.31,  8501.32.20,  8501.32.60,  8501.61,  or 
8501.62  (provided  for  In  heading  8503.00) 


trm  (CA> 

Free  (CA> 

rr%»  (CA) 
Free  (CA> 
FrM  (CA) 

FrM  (CA) 
FrM  (CA) 


Parts  of  filtering  or  purifying  machinery  and  apparatus  for  gases  of 
subheading  8421.39  and  parts  of  lubrication  oil  filter  ass«nt>lies 
for  internal  ccntMStion  engines  for  locomotives  (provided  for  in 
subheading  8421 .99.00) .,. . 


Parts  of  batteries  having  a  lithitjii  chemical  system,  parts  of 
primary  cells  and  primary  batteries  of  subheadings  6506.12  and 
6506.13,  and  parts  of  9  volt  batteries  and  1.5  volt  AAA 
batteries  of  subheading  8506.11.00  (provided  for  in  subheading 
8506.90.00) 

Electromechanical  coffM  mills,  food  choppers,  food  grinders, 
food  processors,  and  ice  crushers  (provided  for  in  subheading 
8509.40.00).... , 

Hi-ignltors  for  railway  equipment,  and  parts  of  electric  soldering 
irons  and  guns  of  subheading  8515.11.00  (provided  for  in  subheading 
8515.90) 

Parts  of  electronic  fly  traps,  and  parts  of  signal  generators 
(provided  for  in  subheading  8543.90) 


FrM  (CA) 
FrM  (CA) 

FrM  (CA) 

FrM  (CA) 

FrM  (CA) 
FrM  (CA)". 


(8)  By  deletlfig  from  the  article  description  of  HTS  subheading  9905.00.00 
"7006.00"  and  "8482.20"  and  by  deleting  "7616.10"  and  Inserting  "7616.10.10", 
"7616.10.50".  "7616.10.70",  and-7616.10.90".  in  numerical  sequence,  in  lieu 
thereof. 
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(b)  Effective  with  respect  to  goods  originating  in  the  territory  of  Canada  which 
^re  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  Jolv  1. 
1991.  and  January  1  of  each  of  the  following  years:  for  eac*)  of  the  fcliouina 
HTS  subheadings,  the  rate  of  duty  in  the  Rates  of  Duty  1-Spec1al  subcolumn  in  ttie 
HTS  that  is  followed  by  the  symbol  "CA"  In  parentheses  U  deleted  and  the 
following  rates  of  duty  are  inserted  in  lieu  thereof. 


HTS 

Subheading 

1991 

1992 

1993 

1204.00.00 

0.3</kg 

Free 

free 

1205.00.00 

0.3«/kg 

free 

free 

1507.10.00 

7.8X 

free 

Free 

1508.10.00 

1.7«/kg 

free 

free 

1508.90.00 

3«/kg 

free 

Free 

1509.10.40 

0.6«/kg 

free 

Free 

1509.90.40 

0.6</kg 

free 

Free 

1510.00.60 

0.6«/kg 

free 

free 

1512.11.00 

0.4«/k9  +  0.6% 

free 

free 

1512.19.00 

0.7«/kg  ♦  1.4X 

free 

Free 

1512.21.00 

2.3«/kg 

free 

free 

1512.29.00 

2.3t/kg 

free 

free 

1514.10.90 

2.6X 

free 

free 

1514.90.50 

0.5</kg 

free 

Free 

1514.90.90 

2.6X 

free 

free 

1515.90.40 

IX 

Free 

free 

1516.20.10 

3. IX  ^ 

Free 

Free 

2304.00.00 

O.lC/kg 

free 

free 

5601.10.10 

2.8X 

1.4X 

Free 

5601.10.20 

5X 

2.9X 

Free 

9905.15.10 

3.8«/kg 

free 

free 

9905.39.07 

2.6X 

1.3X 

free 

9905.39.09 

1.9X 

«.« 

free 

9905.39.13 

3X 

\.bi 

free 

S905.39.14 

2.4X 

\.2% 

free 

9905-^.20 

5.8X 

7.9% 

free 

9905.73.30 

2.6X 

1.3X 

free 

9905.83.30 

2.6X 

1.3X 

free 

<c)  Effective  with  respect  to  goods  originating  in  the  territory  of  Canada  v^^1» 
are  entered,  or  withdrawn  from  warehouse  for  consumotiow.  on  or  nfter  3uW  \. 
1994.  and  Jarmary  1.  1995:  for  each  of  the  following  MJS   sublteadlogs.  t1»e  rate 
cf  duty  in  the  Kates  of  Oaty  1-Spec1ai  suteoluiDO  in  the  filS  tbat  is  f^UoMed  tj 
the  syjTtio<  "CA"  w»  parentheses  Is  deVeted  and  the  following  rates  of  <Juty  ire 
Inserted  in  lieu  thereof. 


HTS 
^tft?he9dinq 

1507,90.20 
1507.90.40 
1516.20.90 


1994 


1995 


«-3X 

free 

4.5X 

free 

2M/kg 

free 

<d)    effective  with  resoect  to  goods  originating  ^n  ttw  terrUorv  of  tanada  whicli 
ire  entered,  or  withdrawn  from  warehouse  for  cormimpti^n.  on  or  after  January  1. 
122fe: 

m    for  HTS  subheading -8422 .11. 00.  4b  the  lates  ©f  :9uty  l-3#ecUl  iubcoltHW 
in  the  HTS,  the  symbol  "(CA)"  anfl  tbe  duty  r#te  receding  It  -ate  ieleted,  Awi  >« 
lieu  thereof  in  the  parentheses  fo5 lowing  tt»e  'free"  rate  cS  Aity  *he  syistoJ 
"CA»"  is  inserted  in  alptiabetlcal -or^er. 
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(d)  (con.): 


(2)    The  following  HTS  subheading  is  interied  in  fluraerical  sequence  in 
subchapter  V  of  chapter  99  in  the  ITTS  with  ri\s  inaTerJal.  whicJj  is  set  fertto  \a 
columnar  format,  inserted  ifl  the  columns  of  the  HTS  des4i»Rated 
"Heading/Subheading",  "Article  Oescription".  and  ""Rates  of  Duty  l-Speci4J", 
respectively: 

Bracketed  matter  is  included  to  assist  in  the  understanding  of  procUiiaed 
modifications. 


(Goods  ortglnatlng...:] 
'990S.64.22          ParU  of  dishwMhing  mscMnas  of  th*  houtahold  typ*  tprsvtdiri  for  in 
»ubheKJIn9  8422.90.05» 


frm  tcur. 


(e)  Effective  with  respect  to  goods  orioinatino  i»   the  territory  of  Canada  whicfa 
are  entered,  or  withdrawn  from  warehoase  for  ^onsumBtion.  en  or  after  Anri\   i. 
122Q:   II 

(1)  The  following  HTS  subheading  is  Inserted  in  numerical  sequence  in 
subchapter  V  of  chapter  99  in  the  HTS  with  the  material,  whicft  is  set  forth  in 
columnar  format,  inserted  in  the  columns  of  the  HTS  designated 
"Heading/Subheading",  "Article  Description",  and  "Rates  of  Duty  l-Special", 
respectively: 

Bracketed  matter  is  included  to  assist  ki  the  i*Ader standi n|  of  proclaimed 

modifications. 

.tCoods  erlgtnstkig...:) 
'990S.K.1I     MonorUanant  yam,  to(a(y  of  po(yurathana,  not  on  ba«m 

(provtdad  for  tn  subheading  3916.90.10  or  5404.10.20) frc«  (OW«. 

(2)  HTS  subheading  9905.61.05  is,  modified  to  read  as  follows: 

bracketed  matter  is  includedto  4nsJst  In  «he  imderscond^ng  of  4)roc)ai4ned 
modifications. 


tCoods  originating. ..:} 
*990S.61.0$          Pant*  and  shells  for  pants  for  «••  Wt  »oa  Iwdwy  l^navi^ad  for 
in  heading  6115.00.00  or  subheading  »1U.  10.50,  6210.40.10, 
6210.40.20.  62I0.M.10,  62I0.S0.20,  6211.35.00  or  6211.45.00) Free  ICA>*. 


(f)  Effective  with  respect  to  goods  orioinatina  in  tt^e  territory  of  Car^ada  »)McH 
are  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  Jantiarv  1. 
1222:  The  HTS  is  modified  by  striking  out  from  general  note  i(<:i{vii)(«HJ)  to 
the  HTS  the  subdivisions  designated  (bb)  through  (dd).  inclusive,  and  by 
redesignating  the  subdivisions  designated  as  (ee)  through  (hh).  inclusive,  as 
(bb)  through  (ee),  respectively. 

(g)  Effective  with  respect  to  goods  orlqinaiino  in  the  territory  of  Canada  which 

are  entered,  or  withdrawn  from  warehouse  for  consumption: 

(1)  On  or  after  September  4,  1990: 

(i)  HTS  subheading  9901.00.52  is  mod4f ied  ty  striking  out  "5.?9t/litar 
from  the  Rates  of  Duty  1-Special  subcolumn  and  by  inserting  in  lieu  thereof 
"free". 
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(g)(])  (con.): 

(i1)  The  following  HTS  subheading  Is  Inserted  In  numerical  sequence  in 
subchapter  V  of  chapter  99  in  the  HTS  with  the  material,  which  is  set  forth  in 
columnar  format,  inserted  in  the  columns  of  the  HTS  designated 
"Heading/Subheading",  "Article  Description",  and  "Rates  of  Duty  l-Soecial", 
respectively: 

Bracketed  matter  is  included  to  assist  in  the  understanding  of  proclaimed 
modifications. 


(Goods  originating...:] 
■9905.96.03          Whisk  brooM  «id  ottwr  brocas,   in  part  of  brooa  com  (providad 
for  in  sutahaading  9603.10.2S,  9603.10.30.  9603.10.50.  or 
9603.10.60) 


n  (CA)". 


(2)  On  or  after  January  1  of  each  of  the  years  specified  below,  for  HTS 
subheading  9905.96.03,  the  rate  of  duty  in  the  Rates  of  Duty  1-Specia1  subcolumn 
in  the  HTS  that  is  followed  by  the  symbol  "CA"  in  parentheses  is  deleted  an'd  the 
following  rates  of  duty  inserted  in  lieu  thereof. 


MTS 

im 

1992 

1993 

1W 

1??5 

im 

mr 

1228 

9905.96.03 

n 

6X 

SK 

4S 

31 

n 

n 

Fra* 

(h)  Effective  with  respect  to  goods  orioinatino  in  the  territory  of  Canada  which 
are  entered,  or  withdrawn  from  warehouse  for  consumption: 

(1)  On  or  after  October  1,  1990: 

(1)  HTS  subheading  9905.61.10  is  deleted. 

(ii)  The  following  HTS  subheading  is  inserted  in  numerical  sequence  in 
subchapter  V  of  chapter  99  in  the  HTS  with  the  material,  which  is  set  forth  in 
columnar  format,  inserted  in  the  columns  of  the  HTS  designated  "Heading/ 
Subheading",  "Article  Description",  and  "Rates  of  Duty  l-Special",  respectively: 

Bracketed  matter  is  included  to  assist  in  the  understanding  of  proclaimed 
modifications. 

(Goods  originating. .. :] 
"9905.51.12    Tapastry  fabrics  and  upholstery  fabrics,  wovan,  containing  85 
percent  or  aore  by  weight  of  coabed  wool  or  of  coabed  fine 
aoiaal  Jiair,  of  a  weight  exceeding  200g/a  but  not  excaading 
300g/a'^  (provided  for  in  subheading  5112.19.90) 


S.6t  4CA)' 


(2)  On  or  after  January  1  of  each  of  the  years  specified  below,  for  HTS 
subheading  9905.51.12,  the  rate  of  duty  in  the  Rates  of  Duty  1-Special  subcolumn 
in  the  HTS  that  is  followed  by  the  symbol  "CA"  in  parentheses  is  deleted  and  the 
following  rates  of  duty  inserted  in  lieu  thereof. 


HTS 
Subheading 

W1 

1992 

1993 

199A 

19?? 

199« 

1997 

19?? 

9905.51.12 

«.9t 

4.2t 

3.5t 

2.9X 

2.n 

1.4t 

0.7X 

Free 

(i)  Effective  with  respect  to  goods  originating  in  the  territory  of  Canada  which 
are  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  January  1 
of  each  of  the  years  specified  below:  For  HTS  subheading  9901.00.50,  the  rate  of 
duty  in  the  Rates  of  Duty  1-Special  subcolumn  in  the  HTS  that  is  followed  by  the 
symbol  "CA"  in  parentheses  is  deleted  and  the  following  rates  of  duty  inserted  in 
lieu  thereof. 


HTS 

Subheading 

1991 

1992 

1993 

^9^ 

1225 

1224 

1997 

]m 

9901.00.50 

11«/liter 

9.5«yiiter 

7.9(/liter 

6.3«/liter 

«.7(/liter 

3.  U/ 1  iter 

1.S</nter 

FrM 
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(J)     Fffective  with  res&ect  to  ooods  or^Qlnattaa  to  ttt  ^errltary  of 

are  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  January  1 
1991!    The  following  HTS  sut>h«a«in9ft  mm  inserted  im mmarictA  taquenct  kn 
subchapter  V  of  chapter  99  in  tite  HTS  widi  the  iater4a^»  wliWsii  4c  sec  tvrxk  \m, 
columnar  format,  inserted  in  Uw  c^imrs  of  ttie  «TS  ^es4fRatiBri 
•Heading/Subheading",  "Article  Descrtptioo",  and  "Rates  of  Duty  1-S»ecla3', 
respectively: 


.-'.A-- 


.'_;.•-*■;..>;'*', 


Bracketed  matter  Is  included  to  assist  in  ttte  understtudins  mS  #rocl«4«Bd 
modifications. 


•»905.2».0t 
9NS.29.0f 

990S.29.U 
9905.29.29 

9905.29.52 
9905.29.54 

9905.29.5* 

9905.29.57 


Mt^thel  (prwfidttf  for  tn  mttmOSna  2907.  >».»>. 

«-Mtno-1-fwpMt»<-4-«wltante  acttf 
2922. 21 .  f  0)  •^..•.'•.^•■*  ..»■  •  •**«•«« 


•  4«  »..«..« 


»-Tolulc  actd  (pravldad  for  In  wbhMdIng  29t».59.MI Ftm  («» 

OiptanyiflMntdln*  and  4l-o-t»lt(iCMnhUM  Xprmttdad  4ar  A* 
fubhMdIng  292S.20.5M 


Flaeatntd*  aecUU  (prwMM  for  't« 

»-(4-ta(f«a«lwnvl>-*-Mtliyitant»tMuai*-7-Mt(M4c  «M 
for  W«  tiAhMdtAg  2954. 20.M) 


•  •  •••-«4  •••«•••«»«« 


«f3Lv**IM*  •m—m  wmm  ** 


■frmim 


SulfaqMWwMlWw  aid  stAfantlart*  Ittmidtt  1m-  X»  «u»Mtfta»,  j. 
2915. 00. 511 

Swtfathluolt  (prvvMid  tar  4i>«hHimM«  aMMS.M'<r 


^905.29.58         Suiraguanldtna  (pravldad  for  tn  wbhtadtng  29S$.eO.I$) 


•  •  ■•••,«»•••••• 


ICAI 


•  «-••••'#••««• 


9905.29.50         AettvUwifigMnWWw  (proKldid  ttr  4w  iJII»i<»iiB  2985.00.^91. ......^♦♦.. 

9905.50.04  Iroiv-dwtrM  ooiptMi  (provldtd  for  »n  aiAhMdWv  500«.90.iM. 

99es.4e,oe       n*tM.  ihmu ^r#  tut* «r  tmmtk  »mm,  i ■ihIim^  iiw» 

-.     .^  •  ,,    df  tw»Tcr*rt  tfctfto  (pro»>d*d  far  tw  t>iWw»a«no  <0».2t.0Q). 


FfM  MM 


^.  '•■-  .     ..H*«^ft 


ftMfttfmtncf  chanog«    tt.S.  notfr  »  to  subchapter  H  of  chapUr  99  of  «*-«§*;.>-  ^'t^:-:-- • 
Is  modified  by  striking  out  from  such  aot»V^*cA}mim  ^Wt  ii^imdlnti: 

•9902.29.(»%  "9902.29.20",  f9«.».3r.  SS'S'SSI*  ISS'S'E*     ^' 

•9902.29.78".  "9902.29.8r,^''««.».«r.  tKH^f.W,  •««.».  W»  , ;  _ 

•9902.30.05",  aotf  "9902. 40.08- <"•  7  ~'^  -  \ -t,.  :  t '•  f:  ,.  r>v„>^^.v*^V'^v;r^;.v 


'-41.. 


■  <^-  ; 


4^ 

'Jt   *-v 

•<«^  ■    '  -^^ 

.t' >*,:;•. 

>  * 

:.    ^/     •*-. 

•>-r  >  •..  i 

•f' 

4.  '•>  #.«vv-v'j«»'^-:.--  .•'- 

— -  >•.■•.*•  -■ 

■.■V  :■  *..,,■■■■■ 

• 

y^.;.i> 

Kfsv ,'      ./ 

f -.vv*« 


!,■   ..  C-i'.-j''-'^,-.'    ..-;>. 


^fc  «„ .'.     ,--■•-  I   ^  V 


...  A.*  •*"  . .  .  -     ,  . 

•     "^     ■:*.    ;.X-*V.,    ...-*..^-   :.*L**'   •,  -'-^t*-    H    -     «f*f«4<. 

-■•,      '-    -•,-*...*■•■     •*♦  i    :  j?     -?:'     '■•     ' '•   ■.*'■«    ■  >  ■       -     •• 


,  ",.  .  .*;  '■ 

'  ■     .    •  _'  •■■-*•/■  ■  .1 


.  «r    -  ^^-  •-,  *.**».  •*  ••  ■  .  *r 


♦'•;?•- 


.^iVIi:** 


,■«  ;  ■■■  >  ^  *■-< 


•'s.-'ij'i'V- 


■  .Nv-.  ••■,*>'.■!: 


50026  Federal  Register  /  Vol.  56.  No.  191  /  Wednesday.  October  2. 1991  /  Presidential  Documents 

ANNEX  II 

MODIFICATIONS  TO  THE  HARMONIZED  TARIFF  SCHEDULE 
OF  THE  UNITED  STATES  (HTS)  TO  IMPLEMENT  TARIFF  TREATMENT 
PROVIDED  FOR  IN  THE  CBERA.  AND  FOR  OTHER  PURPOSES 

(a)  Effective  with  respect  to  articles  which  are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  January  1.  1989:  HTS  subheading 
9902.29.66  is  modified  by  deleting  "2933.19.40"  from  the  article  description 
and  inserting  "2933.19.42"  in  lieu  thereof. 

(b)  Effective  with  resoect  to  articles  i^hich^e  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  October  T.  1990: 

(1)  General  note  3(c)(1i)(D)  to  the  HTS  Is  modified  by  striking  out 
"6702.90.60"  and  inserting  "6702.90.65"  in  lieu  thereof. 

(2)  General  note  3(c) (v)(B)  to  the  HTS  is  modified  by  adding  new 
subdivision  (5)  after  general  note  3(c) (v) (4)  and  at  the  same  indentation,  as 
follows: 

"(5)  Pursuant  to  subsection  213(a)(5)  of  the  CBERA,  duty-free  treatment 
shall  be  provided  under  the  CBERA  to  an:  article  (other  than  an 
article  enumerated  in  subsection  213(b)  of  the  CBERA)  which  is  the 
growth,  product,  or  manufacture  of  Puerto  Rico  if— 

(I)  the  article  is  imported  directly  from  the  beneficiary 

country  into  the  customs  territory  of  the  United  States,      .......:  ... 

(II)  the  article  was  by  any  means  advanced  in  value  or  improved 
in  condition  in  a  beneficiary  country,  and 

(III)  any  materials  are  added  to  the  article  In  a  beneficiary 
country,  such  materials  are  a  product  of  a  beneficiary 
country  or  the  United  States.". 

(c)  Effective  with  respect  to  articles  which  are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  the  date  of  signature  of  this 
proclamation:  • 

(1)  The  following  HTS  subheadings  are  modified  by  inserting.  In 
alphabetical  order,  the  symbol  "E"  in  ttie  Rates  of  Duty  1-Special  subcolumnin  ^   --=.... 
the  HTS  in  the  parentheses  following  the  "Free"' rate  of  duty  in  such  subcolumn 
for  each  such  subheading.  •   ^  -.    . 


3005.10.50 
3005.90.50 
3918.10.31 
3921.90.11 
3926.90.57 
4010.91.15 


4010.99.15 
5404.90.00 
5405.00.60 
5608.90.23 
5903.10.10 
5903.10.20 


5903.20.20 
5903.90.10 
5903.90.20 
5906.91.20 
5906.99.20 
5910.00.10 


6306.22.10 
6306.31.00 
6406.10.72 
6702.90.35 
7019.10.40 
9032.89.20 


(2)  The  following  HTS  subheadings  are  modified  by  striking  out  "E*"  In  the 
Rates  of  Duty  1-Special  subcolumn  in  the  HTS  and  by  inserting  in  lieu  thereof 
"E"  for  each  such  subheading. 


0210.90.20 
0210.90.40 
3403.11.50 
3703.10.60 
3920.20.00 
3924.90.10 
3925.30.10 
3926.90.56 
3926.90.90 
4010.91.11 
4010.99.11 
5004.00.00 
5006.00.10 
5113.00.00 


5307.10.00 
5307.20.00 
5310.90.00 
5608.90.30 
5609.00.20 
5702.99.20 
5703.90.00 
5911.40.00 
6210.10.20 
6214.10.10 
6304.99.25 
6306.39.00 
6306.49.00 
6307.90.60 


6307.90.94 
6406.10.85 
6504.00.30 
6504.00.60 
6506.10.60 
6506.91.00 
6506.99.00 
6507.00.00 
6701.00.00 
6702.90.10 
6703.00.60 
7019.90.50 
9006.91.00 
9102.11.10 


9102.11.25 
9102.11.50 
91(12.11.65 
9102.19.20 
9102.19.60 
9102.21.10 
9102.21.30 
9102.21.70 
9102.29.02 
9102.29.04 
9102.29.15 
9102.29.25 
9102.29.35 
9102.29.45 


9102.29.55 
9305.29.50 
9401.20.00 
9404.21.00 
9404.29.90 
9404.30.40 
9404.90.20 
9506.21.80 
9506.29.00 
9506.69.60 
9506.91.00 
9506.99.60 
9507.90.80 
9606.10.40 
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ANNEX  III 

MODIFICATIONS  TO  THE  HARMONIZED  TARIFF  SCHEDULE 

OF  THE  UNITED  STATES  (HTS)  WITH  RESPECT  TO  CERTAIN 

IMPORTS  FROM  THE  FREELY  ASSOCIATED  STATES 


(a)  Effective  with  respect  to  products  of  the  freelv  associated  states  which 
are  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  QctQt>er 
1.  1990: 

General  note  3(c){vi11)  to  the  HTS  is  modified: 

(1)  By  striking  out  the  title  to  such  note  and  Inserting  In  lieu  thereof 
the  following:  -Prndiicts  of  the  Freelv  Associated  States". 


(2)  In  subdivisions  (B)  and  (G)  of  such  note,  by  striking  out  "imported 
from"  and  Inserting  in  lieu  thereof  "the  growth,  product  or  manufacture  of" 
each  such  subdivision. 


in 


(b)  Fffectlve  with  respect  to  products  of  the  freelv  associated  states  which 
are  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  JaPUflrV 

1.  199?:  .    ^ 

(1)  General  note  3(c)(vi11)  to  the  HTS  is  modified: 

(1)  By  striking  out  subdivision  (C)  and  Inserting  In  lieu  thereof  the 
following: 

"(C)  Tunas  and  skipjack,  prepared  or  preserved,  not  in  oil.  In  airtight 
containers  weighing  with  their  contents  not  over  7  kilograms  each, 
in  an  aggregate  quantity  entered  in  any  calendar  year  from  the 
freely  associated  states  not  to  exceed  10  percent  of  United  States 
consumption  of  canned  tuna  during  the  inmedlate.ly  preceding 
calendar  year,  as  reported  by  the  National  Marine  Fisheries 
Service,  may  enter  the  customs  territory  of  the  United  States  free 
of  duty;  such  imports  shall  be  counted  against,  but  not  be  limited 
by,  the  aggregate  quantity  of  tuna.  If  any,  that  Is  dutiable  under 
subheading  1604.14.20  for  that  calendar  year.". 

(10  By  striking  out  the  text  of  subdivision  (D)(1)  and  Inserting  in 
lieu  thereof  "tunas  and  skipjack,  prepared  or  preserved,  not  in  oil.  In 
airtight  containers  weighing  with  their  contents  not  over  7  kilograms  each,  in 
excess  of  the  quantity  afforded  duty-free  entry  uncler  subdivision  (C)  of  this 
note;",  m 

(2)  Chapter  16  of  the  HTS  Is  modified  by  adding  the  following  new 
additional  U.S.  note  in  numerical  sequence: 

"3.   For  purposes  of  subheadings  1604.14.20  and  1604.14.30,  tunas  and 
skipjack  from  the  freely  associated  states  may  be  entered  free  of 
duty  under  the  appropriate  subheading  in  an  aggregate  quantity 
provided  by,  and  under  the  terms  set  forth  in.  general  note 
3(c)(vi11)(C)  to  the  tariff  schedule.  Goods  from  the  freely 
associated  states  entered,  or  withdrawn  from  warehouse  for 
consumption,  in  excess  of  such  specified  aggregate  quantity  shall 
be  dutied  under  the  appropriate  subheading  at  the  rate  set  forth 
ifl  the  "General"  subcolumn  of  column  1.". 
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'''he  President 


(FR  Doc.  91-24036 
Filed  10-2-41:  9:16  amf 
Billing  code  3195-01-M 


Proclamation  6344  of  October  1,  1991 
White  Cane  Safety  Day.  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Utilized  by  individuals  who  are  blind  to  enhance  their  mobility  and  independ- 
ence, the  white  cane  is  a  widely  recognized  symbol  of  determination  and 
achievement.  By  employing  this  simple  device,  thousands  of  Americans  with 
visual  impairments  are  able  to  navigate  safely  and  freely  through  their 
environment,  thereby  leading  fuller,  more  productive  Uves. 

During  our  annual  observance  of  White  Cane  Safety  Day,  we  not  only 
celebrate  the  accomplishments  of  those  who  use  the  white  cane  but  also 
renew  our  commitment  to  removing  the  physical  and  attitudinal  barriers  that 
have,  in  the  past,  impeded  the  advancement  of  Americans  with  disabilities. 
This  commitment  underlies  our  efforts  to  implement  the  provisions  of  the 
Americans  with  Disabilities  Act  of  1990,  which  prohibits  discrimination 
against  persons  with  disabilities  in  many  areas  of  daily  life,  including  employ- 
ment, public  accommodations,  telecommimications,  and  transportation. 

Of  course,  one  of  the  most  important  keys  to  opportimity  in  our  society  is  a 
high-quality  education.  Accordingly,  AMERICA  2000,  our  strategy  for  achiev- 
ing our  National  Education  Goals,  is  designed  to  ensure  that  every  American 
has  access  to  a  world-class  education. 

For  persons  who  are  blind,  equality  in  education  begins  before  preschool  and 
extends  beyond  the  traditional  classroom.  That  is,  parents,  teachers,  public 
officials,  and  other  concerned  Americans  must  work  together  to  promote 
school  readiness  for  the  blind,  as  well  as  access  to  on-the-job  training  and 
other  educational  opportunities. 

On  this  occasion,  as  we  reflect  on  the  white  cane  and  all  that  it  symbolizes,  let 
us  reaffirm,  once  again,  our  determination  to  ensure  equal  opportimity  for  all 
Americans — including  persons  who  are  visually  impaired. 

The  Congress,  by  Joint  Resolution  approved  October  6,  1964.  authorized  the 
President  to  designate  October  15  of  each  year  as  "White  Cane  Safety  Day." 

NOW,  THEREFORE,  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  15.  1991.  as  White  Cane  Safety  Day.  I 
encourage  all  Americans  to  observe  this  day  with  appropriate  programs  and 
activities,  in  recognition  of  the  achievements  of  those  individuals  who  use  the 
white  cane. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  first  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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Memorandum  of  October  1,  1991 

Annual  Determination  on  Steel  Industry  Modernization 

Memorandum  for  the  United  States  Trade  Representative 

Section  806  of  the  Steel  Import  Stabilization  Act  (19  U.S.C.  2253  note)  requires 
that  I  make  an  annual  affirmative  determination  that  specified  conditions 
have  been  met  by  the  domestic  steel  industry  to  justify  continuation  of 
authority  under  Section  805  to  enforce  steel  restraint  agreements.  The  at- 
tached Report  of  the  President  under  the  Steel  Import  Stabilization  Act  and 
the  report  prepared  at  my  direction  by  the  United  States  International  Trade 
Commission,  Annual  Survey  Concerning  Competitive  Conditions  in  the  Steel 
Industry  and  Industry  Efforts  to  Adjust  and  Modernize,  enumerate  the  actions 
taken  by  the  domestic  industry  consistent  with  an  affirmative  determination 
under  section  806. 

Based  on  this  information,  I  hereby  make  an  affirmative  determination  for  the 
final  annual  period  (October  1.  1990-September  30,  1991)  that  during  such 
period: 

(A)  The  major  companies  of  the  steel  industry,  taken  as  a  whole,  have — 
(i)  committed  substantially  all  of  their  net  cash  flow  from  steel  product 

operations  for  the  purposes  of  reinvestment  in,  and  modernization  of.  that 
industry;  and 

(ii)  taken  sufficient  action  to  maintain  their  international  competitiveness; 

(B)  each  of  the  major  companies  experiencing  positive  net  cash  flow  commit- 
ted not  less  than  1  percent  of  net  cash  flow  to  the  retraining  of  workers;  and 

(C)  the  enforcement  authority  provided  under  section  805  remains  necessary 
to  maintain  the  effectiveness  of  bilateral  arrangements  undertaken  to  elimi- 
nate unfair  trade  practices  in  the  steel  sector. 

You  are  hereby  authorized  and  directed  to  report  this  determination  to  the 
Committee  on  Ways  and  Means  of  the  House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate.  This  memorandum  shall  be  published  in 
the  Federal  Register. 


(FR  Doc.  91-Z40j«t 
Filed  10-2-91;  9:41  am) 
Billing  code  31S5-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  In  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  212 

[INS  No.  140S-91;  AG  Order  No.  1531-91] 

Application  for  ttie  Exercise  of 
Discretion  Under  Section  212(c)  of  the 
Immigration  and  Nationality  Act; 
Aggravated  Felons 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMURY:  This  interim  rule  amends  8 
CFR  part  212  to  implement  sections  511 
and  545  of  the  Immigration  Act  of  1990. 
Public  Law  No.  101-649, 104  Stat.  4978. 
5052.  5061.  (1990)  (IMMACT),  by 
providing  that  a  lawful  permanent 
resident  applying  for  advance 
permission  to  enter  the  United  States 
under  section  212(c)  of  the  Immigration 
and  Nationality  Act.  ch.  477.  66  Stat.  163 
(1952),  as  amended,  (Act),  may  not  be 
granted  such  permission  if  he  or  she  has 
been  convicted  of  an  aggravated  felony 
and  has  served  a  term  of  imprisormient 
of  at  least  five  (5)  years.  This  rule  also 
provides  that  certain  specified  aliens  are 
ineligible  for  discretionary  relief  under 
section  212(c)  of  the  Act  for  a  period  of 
five  years  from  the  date  of  the  barring 
act,  if  the  alien  fails  to:  Appeeu'  for 
deportation;  voluntarily  depart;  attend  a 
proceeding  under  section  242  of  the  Act; 
or,  appear  at  an  asylum  hearing.  This 
interim  rule  is  necessary  to  ensure 
implementation  of  and  regulatory 
compliance  with  IMMACT. 
DATES:  This  interim  rule  is  effective 
October  3, 1991.  Interested  persons  are 
invited  to  submit  written  comments  on 
or  before  November  4. 1991. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate,  to  the 


Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  room  5304,  Washington,  DC  20536. 
Please  include  INS  number  1405-91  on 
the  mailing  envelope  to  ensure  proper 
and  timely  handling. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  N.  Lechner.  Senior  Immigration 
Examiner.  Immigration  and 
Naturalization  Service,  425 1  Street, 
NW.,  room  7228,  Washington.  DC  20536. 
telephone  (202)  514-3946. 
SUPPLEMENTARY  INFORMATION:  Prior  tO 
November  29, 1990,  there  was  no  bar  to 
the  Attorney  General's  exercise  of 
discretion  to  waive  qualifications  for 
admission  into  the  United  States  in  the 
case  of  an  alien  who  has  been  convicted 
of  an  aggravated  felony.  Then,  Congress 
amended  section  212(c]  of  the  Act  to 
prevent  an  ahen  who  has  been 
convicted  of  an  aggravated  felony  as 
defined  in  section  101(a)(43)  of  the  Act, 
and  who  has  served  a  term  of 
imprisonment  of  at  least  five  (5)  years, 
from  being  granted  a  waiver.  This 
limitation  applies  to  all  exercises  of 
discretion  under  section  212(c)  of  the 
Act  occurring  after  November  29, 1990. 
In  accordance  with  this  limitation,  this 
interim  rule  specifies  the  conditions 
under  which  it  is  permissible  for  the 
Attorney  General  to  exercise  discretion 
by  granting  an  application  by  an  alien 
for  advance  permission  to  return  to  an 
unrelinquished  domicile. 

As  used  in  section  511(b)  of  IMMACT, 
the  term  "admissions"  covers  all 
applications  under  the  Act  for  section 
212(c)  reUef.  whether  actually  made 
upon  application  for  admission  into  the 
United  States  or  made  only  after  entry. 
The  language  of  the  waiver  contained  in 
section  212(c)  applies  by  its  terms  only 
to  applications  for  readmission  into  the 
United  States  by  inadmissible  lawful 
permanent  resident  aliens  who 
temporarily  proceeded  abroad 
voluntarily.  However,  the  Attorney 
General  has  long  equated  applications 
for  section  212(c)  rehef  which  are  made 
during  deportation  proceedings  after 
entry,  with  those  applications  made  at 
the  time  an  alien  physically  seeks 
admission  into  the  United  States.  Matter 
of  Smith,  11  I&N  Bee.  325  (BIA-1965); 
Matter  ofS-.  6  I&N  Dec.  392  (BIA-1954). 
This  treatment  has  been  accepted  and 
expanded  by  the  courts,  and  applies 
even  if  the  ahen  did  not  depart  the 
United  States  after  becoming 


excludable.  Tapia-Acuna  v.  INS.  640 
F.2d  223  (9th  Cir.  1981):  Francis  v.  INS, 
532  F.2d  288,  272-73  (2d  Cir.  1976). 
Accord  Matter  of  Silva,  16  I&N  Dec.  26 
(BIA-1976).  Thus,  under  the  prevailing 
interpretation,  the  phrase  "shall  apply  to 
admissions"  as  used  in  section  511(b)  of 
IMMACT  refers  to  all  applications  for 
relief  pursuant  to  section  212(c)  of  the 
Act  submitted  after  November  29. 1990. 
whether  at  a  port  of  entry  or  in 
subsequent  proceedings  before  a  district 
director  or  Immigration  Judge. 

Additionally.  Congress  explicitly 
recognized  the  applicability  of  section 
212(c)  relief  to  deportation  proceedings 
when  it  added  section  242B(e)(5)  to  the 
Act.  Section  545  of  IMMACT  adds  new 
section  242B  to  the  Act  to  provide 
statutory  deportation  procedures. 
Section  242B{e)  of  the  Act  provides  that 
an  alien  is  ineligible  for  discretionary 
relief  under  section  212(c)  of  the  Act  for 
five  years,  if  that  alien  becomes  the 
subject  of  a  final  order  of  deportation  in 
absentia,  fails  to  appear  under  a 
deportation  order,  fails  to  depart 
volimtarily  under  section  242(b)(1),  or 
fails  to  appear  for  an  asylum  hearing. 

Due  to  the  modification  of  section 
212(c)  of  the  Act.  the  Immigration  and 
Naturalization  Service  sees  this  as  an 
opportunity  to  revise  8  CFR  212.3  in  its 
entirety  in  order  to  provide  a  more 
imiform  and  consistent  organization  of 
this  section.  These  changes  standardize 
the  presentation  of  such  terms  as: 
Eligibility  Requirements,  Jurisdiction. 
Filing  Procedures,  Decisions.  Validity, 
and  Appeals. 

The  Attorney  General's 
implementation  of  this  rule  as  an  interim 
rule,  with  provision  for  post- 
promulgation  public  comment,  is  based 
upon  the  "good  cause"  exception  found 
at  5  U.S.C  553(d).  It  is  necessary  to 
implement  this  interim  rule  immediately 
because  IMMACT's  amendments  with 
respect  to  aggravated  felonies  went  into 
effect  on  November  29. 1990. 

In  accordance  with  5  U.S.C.  605(b).  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  Federalism 
imphcations  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  E.0. 12612. 


§0034 
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The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  The  OMB  conUt)! 
number  for  this  collection  is  contained 
in  B  CFR  299.5. 

List  of  Subjects  in  8  CFR  Part  212 

Administrative  practice  and 
procedure,  Aliens,  Immigration. 
Passports  and  visas.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  8  CFR  part  212  is 
amended  as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROL£ 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Autfaority:  8  U£.C.lim.  tUE,  1103. 1182. 
1184. 1225, 0220. 1228. 1252:  and  6  CFR  pan  2. 

2.  Section  212.3  is  revised  1o  read  as 
follows: 

§  212.3    AppHcation  tor  ttw  exercise  of 
discretion  under  section  212<c). 

(a)  Jurisdiction.  An  application  for  the 
exercise  of  discretion  under  section 
212(c)  of  the  Act  shall  be  submitted  on 
Form  1-191,  Application  for  Advance 
Permission  to  Return  to  Unrelinquished 
Domicile,  to: 

(1)  The  district  director  haying 
jurisdiction  over  the  area  in  which  the 
applicant's  intended  or  actual  place  of 
residence  in  the  United  States  is  located; 
or 

(2)  The  Office  of  the  Immigration 
ludge  if  the  application  is  made  in  the 
course  of  proceedings  under  sections 
235.  236,  or  242  of  the  Act 

(b)  Filing  of  application.  The 
application  may  be  filed  prior  to,  at  the 
time  of.  or  at  any  time  after  the 
applicant's  departure  from  or  arrival 
into  the  United  States.  All  material  facts 
and/or  circiunstances  which  the 
applicant  knows  or  believes  apply  to  the 
grounds  of  excludability  or  deportability 
must  be  described.  The  applicant  must 
also  submit  all  available  documentation 
relating  to  such  grounds. 

(c)  Decision  of  the  District  Director.  A 
district  director  may  grant  or  deny  an 
appUcation  for  advance  permission  to 
return  to  an  unrelinquished  domicile 
under  section  212(c)  of  the  Act.  in  the 
exercffie  of  discretion,  unless  otherwise 
prohibited  by  paragraph  (f)  of  this 
section.  The  applicant  shall  be  notified 
of  the  decision  and.  if  the  application  is 
denied,  of  the  rea&on(8)  for  denial.  No 
appeal  shall  lie  from  denial  of  the 
application,  but  the  application  may  be 


renewed  before  an  Immigration  Judge  as 
provided  in  paragraph  (e)  of  this  section. 

(d)  Validity.  Once  an  application  is 
approved,  that  approval  is  valid 
indefinitely.  However,  the  approval 
covers  only  those  specific  grounds  of 
excludability  or  deportability  tiiat  were 
described  in  tbe  application.  An 
application  vsdio  failed  to  describe  any 
other  grounds  of  excludability  or 
deportability.  or  failed  to  disclose 
material  facts  existing  at  the  time  of  the 
approval  of  the  application,  remains 
excludable  or  deportable  under  the 
previously  unidentified  grounds.  If  at  a 
later  date,  the  applicant  becomes 
subject  to  exclusion  or  deportation 
based  upon  these  previously 
unidentified  grounds  or  upon  new 
ground(8).  a  new  application  must  be 
^led  with  the  appropriate  district 
director. 

(e)  Filing  or  renewal  of  applications 
before  an  Immigration  Judge.  (1)  An 
appUcation  for  the  exercise  of  discretion 
under  section  212(c)  of  the  Act  may  be 
renewed  or  submitted  in  proceedings 
before  an  Immigration  Judge  under 
sections  235.  236.  or  242  of  the  Act,  and 
under  this  chapter.  Such  application 
shall  be  adjudicated  by  the  Immigration 
Judge,  without  regard  to  whether  the 
applicant  previously  has  made 
application  to  the  diistrict  director. 

(2)  The  Immigration  Judge  may  grant 
or  deny  an  application  Tor  advance 
permission  to  return  to  an 
imrelinquished  domicile  under  section 
212(c)  of  the  Act.  in  the  exercise  of 
discretion,  unless  otherwise  prohibited 
by  paragraph  (f)  of  ihis  section. 

(3)  An  alien  otherwise  entitled  to 
appeal -to  the  Board  of  Immigration 
Appeals  may  appeal  the  denial  by  the 
Immigration  Judge  of  this  application  in 
accordance  with  the -provisions  of  S  3-36 
of  this  chapter. 

(f)  Limitations  on  discretion  io  grant 
an  application  under  section  212(c)  of 
the  Act.  A  district  director  or 
Immigration  Judge  shall  deny  an 
application  -for  advance  permission  to 
enter  under  section  212(c)  of  the  Act-ff: 

(1)  The  alien  has  not  been  lawfully 
admitted  for  permanent  residence; 

(2)  The  alien  has  not  maintained 
lawful  permanent  resident  status  in  the 
United  States  for  at  least  seven 
consecutive  years  immediately 
preceding  the  filing  of  the  application: 

(3)  The  alien  is  subject  to  exclusion 
from  the  United  States  under  paragraphs 
(3)(A).  (3)(B),  (3J(C).  or  (B){E)  of  section 
212(a)  of  the  Act; 

(4)  The  alien  has  been  convicted  of  an 
aggravated  felony,  as  defined  by  section 
101(a)(43)  of  the  Act,  and  has  served  a 
term  of  imprisonroent  of  at  least  five 
years  for  such  conviction;  or 


(5)  The  alien  applies  for  relief  under 
section  212(c)  within  five  years  of  the 
barring  act  as  enumerated  in  one  or 
more  sections  of  section  242B(e)  (1) 
through  (4)  of  the  Act. 

Dated:  September  20. 1991. 
Williajn  P.  Bait. 
Acting  Attorney  General. 
(FR  Doc.  Bl-23813  Filed  10-2-«l: 6545  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


12  CFR  Part  338 


RIN  3064-AA81 


Fair  Housing 

AQENCV.  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 
ACTION:  Final  rule. 

summary:  The  FDIC  is  amending  its 
regulations  governing  fair  housing  in 
order  to  bring  certain  requirements 
therein  into  conformity  with  the  Home 
Mortgage  Disclosure  Act  ("HMDA").  as 
amended  by  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  ("FIRREA"),  and  implemented 
by  revisions  to  Regulation  C 
("Regulation  C")  adopted  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System  ("FRB")  on  December  11, 1989 
(54  FR  51356  (December  15, 1989)).  More 
specifically,  the  FDIC  is  revising  the 
home  loan  application  log-sheet  ("FDIC 
log-sheet")  currently  prescribed  by  its 
fair  housing  regulations  in  order  to 
conform  it  to  the  loan/application 
register  prescribed  by  Regulation  C 
("HMDA  register"  or  "HMDA  LAR"). 
Regulation  C  requires  certain  insured 
State  nonmember  banks  (among  others) 
to  maintain  information  regarding  home 
loan  applications  in  a  register  format. 
The  FDIC's  fair  housing  regulations 
require  certain  insured  State 
nonmember  banks  to  maintain 
information  regarding  home  loan 
applications  in  a  similar  format.  As  a 
result,  certain  insured  State  nonmember 
banks  (and  entities  controlled  by  them) 
are  currently  required  to  keep  two 
largely  repetitive  registers.  This 
duplication  in  forms  will  no  longer  be 
required  after  this  final  rule  is 
implemented.  Instead,  institutions 
subject  to  the  FDIC's  log-sheet 
requirements  will  be  able  to  satisfy 
those  requirements  by  maintaining  only 
a  HMDA  register,  provided  that  (i)  data 
as  to  race  or  national  origin,  sex,  and 
income  are  recorded  for  all  applicants, 
and  (ii)  all  the  information  required  is 
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entered  or.  the  HMDA  register  within  30 
calendar  days  after  Hnai  disposition  of 
the  loan  application. 
EFFHCnVE  DATE:  November  4, 1991. 
POR  FURTHER  INFORMATION  CONTACT 
Patricia  A.  McCormick.  Fair  Lending 
Analyst,  Office  of  Consumer  Affairs, 
(202)  898-3538  or  call  toll-free  at  1-800- 
424-5488.  or  Valerie  J.  Best,  Counsel. 
(202)  898-3812.  or  Adrienne  George. 
Attorney.  (202)  898-3743.  Legal  Division. 
Federal  Deposit  Insurance  Corporation. 
550 17th  Street.  NW..  Washington.  DC 
20429. 

SUPPLEMENTARY  INFORMATION: 

Background  Iiiformation 

Part  338  of  the  FDIC's  Rules  and 
Regulations  is  the  FDIC's  fair  housing 
lending  regulation.  Part  338  has  two 
main  purposes.  First,  it  implements 
section  805  of  title  VIII  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  3601-19),  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988.  Second,  it 
implements  a  substitute  monitoriiig 
program  as  permitted  by  Regulation  B. 
12  CFR  part  202,  which  itself  implements 
the  Equal  Credit  Opportunity  Act  of  1974 
("ECOA")  (15  U.S.C.  1691-91f).  These 
statutes  do  not  speciAcally  require  the 
compilation  of  data  in  a  log-sheet 
format.  Nonetheless,  the  FDIC  views  the 
collection  of  certain  information  in  a 
log-sheet  format  as  necessary  to  assist 
FDIC  examiners  in  conducting  the  fair 
housing  portion  of  an  examination  more 
effectively.  Log-sheets  give  examiners 
an  overall  perspective  of  a  bank's  home 
loan  lending  activities  and  save 
examiners'  time.  Institutions  identified 
as  possibly  engaging  in  unlawful 
discrimination  can  then  be  subjected  to 
an  even  more  comprehensive 
compliance  examination. 

Because  of  the  foregoing  advantages, 
§  338.4  currently  requires  certain  FDIC- 
supervised  institutions  to  compile  data 
regarding  home  loan  applicants  in  a  log- 
sheet  format.  The  applicants'  race  or 
national  origin,  sex.  marital  status,  and 
age  are  entered  on  the  log-sheet.  In 
addition,  the  type  of  loan  and  the  case 
disposition  are  noted.  Finally, 
identifying  information — that  is,  the 
name  and  address  of  the  applicant,  the 
address  of  the  property,  and  the  date  of 
the  application — are  recorded.  The  bank 
must  be  able  to  trace  each  entry  on  the 
log-sheet  to  the  relevant  application  file. 

As  explained  below.  Regulation  C 
now  requires  certain  banks  to  maintain 
a  home  loan  application  register  that 
requires  much  of  the  same  data  as  the 
FDIC  log-sheet.  Examiners  can  use  the 
HMDA  register  as  easily  as  the  FDIC 
log-sheet  when  conducting  the  fair 
housing  segment  of  a  compliance 


examination.  No  purpose  is  served  by 
requiring  banks  to  maintain  the  FDIC 
log-sheet  when  similar  information  is  as 
readily  available  to  the  examiner  by 
reference  to  the  HMDA  register. 

Home  Mortgage  Disclosure  Act 

Prior  to  the  enactment  of  FIRREA. 
HMDA  had  required  that  covered 
institutions  disclose  annually  their 
originations  and  purchases  of  mortgage 
and  home  improvement  loans  itemized 
by  census  tract  and  type  of  loan.  The 
Federal  Financial  Institutions 
Examination  Council  ("FFIEC") 
produced  tables  based  on  such  data 
showing  aggregate  lending  patterns  in 
each  metropolitan  statistical  area 
("MSA").  In  this  way,  possible  instances 
of  "redlining"  could  be  detected. 

FIRREA  made  major  revisions  to  the 
HMDA.  Following  the  mandate  of 
FIRREA.  the  FRB.  which  has  rulemaking 
authority  with  respect  to  HMDA. 
revised  Regulation  C.  Regulation  C  now 
requires  certain  financial  institutions  to 
report  data  on  home  loan  applications, 
not  just  on  home  loan  originations  and 
home  loan  purchases  as  was  formerly 
the  case.  In  addition,  Regulation  C  now 
requires  certain  institutions  to  report  the 
race  or  national  origin,  sex.  and  income 
of  the  applicant  or  borrower.  It  does  not 
require  institutions  to  report  the  marital 
status  and  age  of  the  applicant  or 
borrower,  however.  The  data  must  be 
presented  on  a  register  in  the  format 
prescribed  by  Regulation  C. 

Description  of  FDIC  Fmal  Rule 

In  May  1991.  the  FDIC  Board  of 
Directors  proposed  amending  the  FDIC's 
regulations  in  order  to  conform  the 
existing  FDIC  log-sheet  to  the  HMDA 
register.  56  FR  21335  (May  8, 1991).  The 
FDIC  received  25  comments  in  response 
to  the  proposed  amendment.  As 
discussed  in  more  detail  below,  the 
majority  of  the  comments  were 
supportive  of  the  proposal,  commended 
the  FDIC  for  its  action,  and  urged  the 
FDIC  to  adopt  the  regulation  in  final 
form  as  quickly  as  possible. 

After  considering  the  comments 
received  in  response  to  the  proposed 
rule,  the  FDIC  has  determined  to  adopt 
the  proposed  rule  substantially  as 
published  for  comment.  Minor  changes 
have  been  made  to  the  final  rule  for 
purposes  of  clarification.  Through  this 
final  rule,  the  home  loan  data  required 
to  be  displayed  in  log-sheet  format 
pursuant  to  present  S  338.4(a)(2)(iv)  is 
made  identical  to  that  required  by 
Regulation  C.  Institutions  currently 
required  to  keep  a  FDIC  log-sheet  can 
now  satisfy  that  requirement  by 
maintaining  only  the  HMDA  register, 


provided  that  the  reporting  requirements 
explained  below  are  satisfied. 

Additional  Reporting  Requirements 

Although  the  FDIC  is  conforming  the 
format  of  its  log-sheet  to  that  of  the 
HMDA  register,  it  should  be  noted  that 
the  FDIC's  reporting  requirements  will 
differ  from  those  imposed  by  Regulation 
C  in  two  respects:  (i)  The  class  of 
institutions  required  by  the  FDIC  to 
record  Information  concerning  race  or 
national  origin,  sex,  and  income,  is 
broader,  and  (li)  the  FDIC  requires  the 
register  to  be  updated  on  a  more  timely 
basis. 

Both  the  FDIC's  regulations  and 
HMDA  currently  require  banks  to  report 
in  log-sheet  or  register  format  if  the 
bank  has  a  home  or  a  branch  office  in  a 
MSA  and  had  total  assets  exceeding  $10 
million  as  of  the  end  of  the  preceding 
calendar  year.  HMDA,  however, 
provides  that  race  or  national  origin, 
sex.  and  Income  data  may,  but  need  not, 
be  collected  by  an  Institution  with 
assets  on  the  preceding  December  31  of 
$30  million  or  less.  12  CFR  203.4(b).  As  a 
result  of  this  provision,  subject 
institutions  maintain  a  HMDA  register 
but  need  not  complete  that  portion  of 
the  register  concerning  race  or  national 
origin,  sex,  and  income. 

The  FDIC  is  not  incorporating  into  its 
fair  housing  lending  regulations  the 
Regulation  C  exemption  that  allows 
banks  with  assets  of  $30  million  or  less 
as  of  the  end  of  the  preceding  calendar 
year  to  report  data  on  race  or  national 
origin,  sex,  and  income  at  their  option. 
Instead,  this  final  rule  continues  the 
FDIC's  current  requirement  that  all 
insured  State  nonmember  banks  with  an 
office  in  a  primary  metropolitan 
statistical  area  ("PMSA")  or  MSA,  and 
which  had  total  assets  exceeding  $10 
million  as  of  December  31  of  the 
preceding  calendar  year,  report  the  race 
or  national  origin  and  sex  of  the 
applicant.  In  addition,  this  final  rule 
requires  that  such  iiutitutions  report  the 
income  of  the  applicant  The  FDIC  is  of 
the  opinion  that  the  collection  of  such 
information  in  register  format  by  all 
insured  State  nonmember  banks  with 
total  assets  in  excess  of  $10  million  and 
with  an  office  in  a  PMSA  or  MSA.  would 
allow  for  a  more  efficient  compliance 
examination  analysis. 

The  final  rule  requires  that 
information  reported  in  register  format 
be  kept  current  to  within  30  days  of  the 
loan  disposition  date.  At  present  part 
338  requires  each  bank  to  collect 
information  during  the  initial  contact 
with  the  applicant  12  CFR 
338.4(a)(2)(lli).  The  final  rule  retains  this 
requirement  and  adds  a  provision  that 
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all  lequind^ata  must  be  Bnteredinto 
the  registenwdlfain  30icalBiuiar  df^s 
after  final  action  is  taken  on  the  loan 
application.  In  contrast,  Regulation  C 
doe£  not  specify  a  time  limit  :f or  entering 
the  reqiiirad  data  on  the  ragister.  but 
doasiiaquite  tlmt  the  register  be  Hied 
onoBra  y»r.l2  CFR  2Da4(a).  TfaeilSIC 
is  of  the  opinion  that  the  reg»ter  must 
be  kept  up-to-date  bo  that  it  can  be  a 
useful  examination  tool.  Examiners 
conduct  congiliance  examinatioos 
throughout  vthe^year.  .In  order  to 
effectively  conduct  the  fan'  lending 
portion  of  these  examinations, 
examiners  need  to  have  access  to 
registers  that  are  updated  on  a  more 
frequent  basis  that  once  a  year.  Abo, 
many  banks  use  the  registers  for 
internal  review  and  control.  Registers 
that  arexontinuously  maintained  will 
better  enable  banks  to  monitor 
compliance  with  soiBunier  protection 
laws  and  with  the  bank's  own  lending 
policies. 

Comment  Summary 

A  ContmentsdniGeiteral 

As  noted  above,  theFDIC  received  25 
comments  inxesponse  to  the  proposed 
amendment.  Twanty^four  of  tiie 
comments  were  from  banking-related 
institutions;  one  comment  was  from  a 
consumer  group.  All  of  the  comments 
were  supportive  of  the  proposal  in 
principle,  noting'tlHitilDe  proposed 
amendment  would  eliminate 
unnecBBBary  xLuplication.  One 
commantBtanwrote:  "Ehminatingthe 
FDICiagSlmt  in  favor  of  the  mmA 
Registar  will«»e  ttexunent 
compliance  hurden  nf  iraving-to 
maintain  two  separate  and  largely 
repetitive  sets  of  bgs.  It  will  also 
simplify  the  task  of  training  staff  and 
streamline  internal  monitoring  by  having 
a  single,  albeit  more  comprehensive  log 
sheet  for  housing  related  loans."  A 
multi-bank  holding  company  noted:  "As 
a  number  of  these  state  non^member 
banks  already  report  under  the  Home 
Mortgage  Disclosure  Act.  they  have 
heretofore  b«en  subject  to  duplicative 
reporting  requirements  with  regard  to 
their  home  mortgage  activities.  The 
proposed  amendments,  as  we 
understand  them,  would  -eliminate  'ftis 
duphcation  of  effort  and  permit  these 
banks  to  report  their  mortgage  activittes 
in  the  same  manner  and  using  the  same 
automated  systems  as  our  other  banks. 
This  tjlaarly  will  resuh  in  cost  savings  to 
those  banks,  thereby  enhancing  their 
ability  to  remain  competitive  and 
financially  sound."  A  state  banking 
association  said;  THl^e  proposal 
pravides  the  state  non-memberbaaks  an 
opportunity  to  be  placed  on  equal 


grounds  with  other  financial  institutions 
that  ilo  nQt.ha»ertD  maintaintwo 
separate  reporting  :hmction8.'' 

Themajority  orcoramentators  agreed 
with  the  FDIC's  conclusion  that  the 
proposed  amendment  would  not  be 
detrimental  to  the  FDIC's  ongoing  efforts 
to  enforce  the  civil  rights  and  consumer 
protection  laws  within  its  jurisdiction.  A 
bank  holding  company  noted:  "We 
concur  with  the  FDIC  staff  analysis 
which  supports  the  view  that  the  HMDA 
Register  will  be  an  effective  substitute 
for,  and  even  an  improvement  over,  the 
existing  FDIC  Log  Sheet.  Clearly,  the 
HMDA  Register  requires  lenders  to 
provide  si^xifiGantly  more  detail  on  loan 
applications  than  the  current  FDIC  Fair 
Housing  Log.  With  the  chaises  in 
HMDA  brought  about  by  the  passage  of 
FIRREA  we  feel  the  usefulness  of 
maintaining  the  current  Fair  Housing 
Logs  going  forward  is  largely 
diminished."  A  bank  wrote  that  "the 
wealth  of  information  provided  by 
Home  Mortgage  Disclosure  Act  Loan/ 
Application  Registers  can  aptly  assist 
FDIC  examiners  in  conducting  effective 
fair  housing  lending  examinations  and 
help  them  to  identify  and  potentially 
discriminating.pattems." 

B.  Comments  Regarding  30-tiay 
Reporting  Requirement 

Although  generally  supportive  of  the 
proposed  rule,  ttrree  bank  holding 
companies  urged  the  FDIC  to  extend  the 
30-day  deadline  for  reporting  data.  One 
bank  holding  company  wrote:  "It  is  our 
contention  i^at  requiring  :banks  to 
update  the  HMDA  Register  no  less 
frequentfy  than  every  30  days  will  be 
very  burdensome  to  many  banks. 
Currentfy,  [our]  bank  subsidiaries  *  *  * 
rely  upon  quarterly  reports  generated  by 
an  automated  system  to  fulfy  compile 
this  data.  Therefore,  the  HMDA  Register 
can  be  updated  no  more  frequently  than 
quarterly  using  this  system.  Requiring 
banks  to  update  the  HMDA  Register  at 
30  day  intervals  could  necessitate  cosUy 
reprogramming  to  such  automated  loan 
monitoring  systems."  The  second 
holding  company  also  used  a  quarteriy 
reporting  system  for  purposes  of 
compiling  data  for  HMDA  They 
complained  that  "the  requirement -to 
generate  a  monthly  register  will  result  in 
significant  increased  expense  without 
materially  improving  a  bank's 
monitoring  process."  The  third -holding 
company  questioned  whether  data 
collected  on  a  monddy  basis  would  be 
reUable.  in  contrast,  a  major  trade 
association  and  a  bank  supported  the 
30-day  reporting  period.  The  trade 
association  expressed  thei^elieve  that 
"most  banks  do  currentiy  continuously 
maintain  the  HMDA  loan  register  and 


that  this  part  of  the  proposed  rule  will 
not  impose  a«ignificant  additional 
burden."  The  bank  wrote:  "Completion 
of  the  HMDA  log  takes  only  a  few 
minutes  and  the  FDIC  requirements  for 
timefy^ent^  of  information  is  a  good 
one.  Informatixm  entered  while  the 
application  is  cunent  is  going  totbe 
accurate;  waitmg^ny  lengdi  of  time 
could  lead  to  oveisight.  errors  or 
omissions." 

The  FDICogrses  that  ddlay  m 
entering  the  required  information  could 
lead  to  inaccurate  results.  Banks  that  do 
not  compile  data  on  a  routine  basis  find 
it  difficult  to  later  reassemble  the 
required  data.  Consequently,  the  data 
submitted  by  such  banks  nray  be 
inaccinate.  In  addition,  such  banks  run 
the  risk  of  violatii^  HMDA  reporting 
requirements  tbecausetbey  cannot 
reassemble  the  required  ttata  in  time  to 
meet  the  annual -reporting  requirement. 
While  the  quarterly  reporting  system 
described  by  the  commentators  is  better 
than  a  ^sBtly  reporting -system,  the  FDIC 
continues  io -believe  ihat  a  30-day 
reporting  requirement  is  easily  complied 
with  and  will  lead  tormore  accurate 
results.  It  should  also  be  noted  that, 
comistent  wlth.Regulation  B,  current 
FDIC  regulations  require  hanks  to  gather 
information  as  to  race  or  national  origin 
and  sex  as  well  as  identifying 
information,  when  the  bank  receives  ihe 
loan  application.  12  CFR  202.13(a);  12 
CFR  336i4(a)t2)(iii)(A).  Smce  banl(S  are 
required  to  obtain  such  information 
when  the  bank  receives  the  loan 
application,  hshouldnot  be  difficult  to 
routinefy-enter-the  ii^ormation  onto  a 
register.  As  noted  by  one  of  the 
commentators  quoted  above,  it  is 
believed  that  the  majority  of  banks 
already  continuously  maintain  the 
HMDA  loan  register.  FmaUy,  as 
explained  previously,  registers  that  are 
continuously  maintained  will  enable 
banks  to  monitor  compliance  with 
consumer  protection  laws  and  with  the 
bank's  own  lending  policies,  and  also 
provide  examiners  with  access  to 
current  information.  For  these  and  other 
reasons,  thisTmal  rule  requires  the  data 
to  be  entered  into  the  register  within  30 
calendar  days  after  Hnal  action  is  taken 
on  the  loan  -application. 

C.  Comments  Regarding  Deletion  of 
FDIC  Exemption 

Current  FDIC  regtilations  provide  that 
a  covered  bank  which  had  total  assets 
of  $50  million  or  less  as  of  December  31 
of  the  preceding  calendar  year  and  also 
received  fewer  than  25  home  loan 
applications  during  that  calendar  year  is 
not  requh^  to  keep  the  FDIC  log-sheet. 
12  CFR  338.4{a)(2)(iv).  In  die  proposed 
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rule,  tbe  FDIC  suggested  that  this 
exemption  be  deleted.  The  FDIC 
received  three  letters  that  addressed 
this  specific  issue.  One  bank  wrote  in 
support  of  the  proposal,  stating:  'Those 
banks  are  important  to  their 
communities  and  their  10  or  20  loan 
applications  (and  their  disposition) 
could  be  as  significant  as  1.000  loan 
applications  at  a  large  bank."  Two  trade 
associations  obfected  to  the  proposed 
deletion.  They  argued  that  if  the 
exemption  were  deleted,  the  burden  on 
small  banks  would  be  increased  Their 
argument  overiooks  the  fact  that  such 
banks  are  already  required  by 
Regulation  C  to  maintain  a  HMDA 
register  (12  CFR  203  J(a)).  In  other 
words,  those  institutions  that  are 
currently  exempt  from  maintaining  a 
FDIC  log-sheet  by  virtue  of  this 
exemption  are  required  by  Regulation  C 
to  maintain  a  HMDA  register.  Tbe  FDIC 
has  determined  to  delete  this  exemption 
in  order  to  make  the  FDICs  regulations 
more  consistent  with  the  requirements 
of  Regulation  C.  Deletion  of  this 
exemption  will  not  materially  increase 
the  recordkeeping  burden  for  covered 
banks  because  they  already  maintain  a 
HMDA  register. 

Regulation  C  provides  that  covered 
institutions  with  assets  on  the  preceding 
December  31  of  $30  million  or  less  may. 
but  need  not  collect  data  as  to  race  or 
national  ""gin,  sex.  and  income,  for 
loans  purchased  applications  received; 
or  loans  originated,  12  CFR  203.4(b)(2). 
As  explained  above,  the  FDIC  suggested 
in  the  proposed  rule  that  it  would  not 
incorporate  this  exemption  into  its  fair 
housing  lending  regulations.  Instead,  the 
FDIC  suggested  that  it  would  require  all 
insured  State  noiunember  banks  with  an 
office  in  a  PMSA  or  MSA.  and  w^ich 
had  total  assets  exceeding  $10  million  as 
of  December  31  of  tbe  preceding 
calendar  year,  to  report  the  race  or 
national  origin,  sex.  and  income  of  the 
appUcant.  A  major  trade  association 
and  a  holding  company  objected  to  the 
elimination  of  the  option  to  report  such 
information.  The  FDIC  continues  to 
believe,  however,  that  the  collection  of 
such  information  In  register  format  by 
all  insured  State  nonmember  banks  with 
total  assets  in  excess  of  $10  million  and 
with  an  office  In  a  PMSA  or  MSA.  would 
allow  for  a  more  efficient  compliance 
examination  analysis.  Since  these 
institutions  are  already  reqtiired  to 
maintain  a  HMDA  register,  and  since 
they  are  already  required  to  collect  such 
data  pursuant  to  Regulation  B,  the  FDIC 
is  of  the  opinion  that  this  additional 
recordkeeping  requirement  will  not  be 
burdensona.  Wa  note  here  that  banks 
are  exempt  from  the  requirements  of 


Regulation  C — they  are  not  required  to 
maintain  a  register — if  on  the  preceding 
December  31:  (1)  The  institution  had 
neither  a  home  office  nor  a  branch  office 
in  an  MSA:  or  (2)  die  bank's  total  assets 
were  $10  million  or  less.  12  CFR  203.3(a). 
Hie  FDICs  regulations  do  not  affect  this 
exemption.  Contrary  to  one 
commentator's  views.  State  nonmember 
banks  that  are  not  required  by 
Regulation  C  to  maintain  a  HMDA 
register,  are  not  required  by  this  final 
rule  to  maintain  a  FDIC  log-sheet. 

D.  Comments  Regarding  Marital  Status 
and  Age  Recordkeeping  Requirements 

The  current  FDIC  log-sheet  and  the 
HMDA  register  differ  in  one  material 
respect:  Marital  status  and  age  are 
reported  on  the  current  FDIC  log-sheet 
but  not  on  the  HMDA  register.  In  the 
proposed  rule,  the  FDIC  suggested  that  it 
would  delete  its  requirement  that 
marital  status  and  age  be  recorded  in  a 
register  format.  This  proposal  was  based 
on  the  fact  that  the  FDIC  wished  to 
conform  its  current  log-sheet  to  the 
HMDA  register.  The  FDIC  expressed  the 
view  that  deletion  of  this  requirement 
would  not  be  detrimental  to  its  efforts  to 
monitor  compliance  with  its  fair  housing 
lending  regulations  because  this 
information  remains  available  from  loan 
applications  on  file  at  the  institution. 
Further,  the  FDIC  has  received  abnost 
no  housing-related  complaints  alleging 
discrimination  on  the  basis  of  marital 
status  or  age  over  the  past  several  years. 

The  FDIC  received  two  comments  as 
to  this  specific  issue.  A  major  banking 
association  said:  "We  agree  with  the 
FDIC  that  the  dropping  of  reporting  on 
marital  status  and  age  from  the  register 
format  should  not  be  significant, 
especially  since  that  information  would 
still  be  available  in  the  records  of  the 
institution  in  the  evenf  a  complaint 
should  be  received."  The  second 
commentator  objected  to  this  change. 
This  commentator  stated:  "Without  this 
information,  it  will  be  Impossible  for  the 
FDIC  examiners  to  determine  whether 
or  not  FDIC-regulafed  institutions  are  in 
full  compliance  with  ECOA."  This 
commentator  suggested  that  the  FDIC 
amend  the  format  of  the  register  and 
require  institutioas  to  include 
information  on  age  and  marital  status  on 
the  form  that  institutions  use  for  HMDA. 
Alternatively,  this  commentator  asked 
that  the  FDIC  revise  its  examination 
procedttres.  suggesting  that  the  FDIC 
reviews  too  few  loan  files  during  an 
exaniination. 

After  having  fully  considered  this 
issue,  the  FNC  continues  to  believe  that 
the  advantages  of  utilizing  the  HMDA 
register  format  outwei^  the 
disadvantages.  As  outlined  in  tbe 


proposed  rule,  the  FDIC  wishes  to 
substitute  the  HMDA  register  for  its 
current  log-sheet,  not  only  because  it 
will  ehminate  duplicative  recordkeeping 
requirements,  but  because  the  HMDA 
register  will  provide  more  detailed 
information.  For  example,  the  HMDA 
register  will  contain  more  information 
regarding  the  type  of  loan  [i.e., 
conventional,  government-insured  or 
government-guaranteed  loan):  the 
disposition  of  the  loan:  the  applicant's 
income;  and  loans  purchased.  Further. 
unlike  the  Information  on  the  FDICs 
current  log-sheets,  data  derived  from 
HMDA  registers  are  aggregated  by  the 
FFIEC  and  the  aggregated  data  are  then 
made  available  to  the  public.  More 
specifically,  the  FFIEC  produces  tables 
for  each  MSA  showing  lending  patterns 
according  to  location,  age  of  housing 
stock,  income  level,  sex.  and  racial 
characteristics.  The  FFIEC  also, 
generates  disclosure  statements  for  each 
instituticML  These  tables  and  disclosure 
statements  will  be  made  available  to  the 
public  at  central  data  depositories 
located  in  each  MSA.  In  additioa  each 
reporting  institution  must  make  its 
disclosure  statement  available  to  the 
pubUc 

Finally,  the  FDIC  is  not  so  rigid  in  its 
examination  procedures  that  it  reviews 
a  fixed  number  of  loan  files  in  all  banks, 
regardless  of  circumstances.  Rather,  die 
parameters  of  the  fair  bousing  segment 
of  a  compUance  examination  are 
determined  en  a  case-by-case  basis. 

Because  of  the  advantages  of  using 
the  HMDA  register,  the  FDIC  has 
determined  to  conform  the  format  of  its 
log-sheet  to  the  format  of  the  HMDA 
register  ivithout  diange. 

E.  Other  Comments 

A  major  trade  association  urged  the 
FDIC  to  delete  the  provision  that  permits 
the  FDIC  to  require  any  State 
nonmember  baJnk  to  maintain  a  loan 
application  register.  The  FDIC  is 
retaining  this  provision  so  that  it  can 
require  that  data  be  recorded  in  a 
register  format  as  circumstances 
warrant. 

Two  commentators  asked  that  the 
FDIC  clarify  die  treatment  of 
refinancings.  In  conjunction  with  this 
final  rule,  the  FDIC  is  updating  its  Note 
to  12  CFR  part  338.  (The  Note  is  not 
reprinted  in  the  Code  of  Federal 
Regulations  but  is  published  in  the 
FDICs  loose-leaf  service.)  The  Note  sets 
forth  background  information,  including 
answers  to  the  most  commonly  asked 
questions  concerning  the  FDICs  fair 
housing  lending  regulations.  The  FDIC 
has  added  to  the  Note  a  section 
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concerning  the  treatment  of 
refinancings. 

By  means  of  this  final  rule,  the  FDIC  is 
deleting  all  references  to  a  "CMSA  that 
is  not  comprised  of  designated  PMSAs" 
contained  in  12  CFR  part  338.  After 
consultation  with  Office  of  Management 
and  Budget  staff  and  U.S.  Department  of 
Commerce,  Bureau  of  the  Census  staff, 
the  FDIC  has  concluded  that  this  phrase 
is  obsolete.  See.  55  FR  12154  (March  30. 
1990}.  The  FDIC  also  wishes  to  avoid 
any  confusion  between  the  requirements 
of  Regulation  C  and  the  FDIC's  fair 
housing  lending  regulations:  Regulation 
C  refers  to  MSAs  and  PMSAs 
(collectively  referred  to  in  Regulation  C 
as  MSAs).  12  CFR  203.2(h).  This  change 
neither  increases  nor  decreases  the 
number  of  institutions  subject  to  the 
recordkeeping  requirements  set  forth  in 
12  CFR  part  338. 

Part  338  Reorganized 

As  explained  above.  $  338.4  of  the 
FDIC*«  present  fair  housing  lending 
regulations  is.  in  part  a  substitute 
monitoring  program  adopted  under 
§  202.13(d)  of  Regulation  B  of  the  FRB. 
Furthermore,  present  §9  338.2  and  33&3 
implement  title  VIII.  Consequently,  the 
definitions  currently  employed  in  part 
338  are  based  on  the  definitions  used  in 
Regulation  B  and  title  VIII.  With  the 
implementation  of  Regulation  C  and  the 
HMDA  register,  however,  the  relevant 
definitions  as  to  the  register  are  those 
contained  in  Regulation  C.  In  some 
instances,  the  same  term  (for  example, 
"dwelling")  is  used  in  title  VIII, 
Regulation  B,  and/or  Regulation  C,  but 
is  differently  defined  in  each  of  these 
sources.  As  a  result  home  loans 
purchased  and  home  improvement  loans 
are  required  by  Regulation  C  to  be 
recorded  on  the  HMDA  register  but  are 
not  covered  by  the  recordkeeping 
requirements  of  Regulation  B.  Likewise, 
loans  for  multifamily  dwellings  (that  is, 
dwellings  for  five  or  more  families)  are 
not  covered  by  the  Regulation  B 
recordkeeping  requirements,  but  are 
covered  by  Regulation  C  and  so  must  be 
recorded  on  the  HMDA  register.  On  the 
other  hand,  loans  for  vacant  land  are 
covered  by  title  VIII  and  the 
nondiscriminatory  advertising  and 
Equal  Housing  Lender  Poster 
requirements,  but  are  not  subject  to 
recordkeeping  requirements.  The  FDIC 
is  reorganizing  part  338  in  order  to  avoid 
any  confusion  that  could  be  caused  by 
the  different  definitions  employed  in 
title  VUL  Regulation  B,  and  Regulation 
C. 

Paperwork  Reduction  Act 

This  final  regulation  contains  two 
collections  of  information  subject  to 


approval  by  the  Office  of  Management 
and  Budget  ("OMB")  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

The  first  collection  is  imposed  on 
State  nonmember  banks  by  the  FRB's 
Regulation  B  (Equal  Credit  Opportunity). 
This  recordkeeping  requirement  found 
at  9  338.7,  has  been  approved  through 
August  31. 1992,  but  the  OMB  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  under  control 
number  3064-0085.  The  estimated 
annual  recordkeeping  burden  for  this 
collection  is  summarized  as  follows: 
Number  of  Respondents:  8,400 
Number  of  Responses  per  Respondent: 

37.6 
Total  Annual  Responses:  316,122 
Hours  per  Response:  1 
Total  Annual  Burden  Hours:  316,122 

This  collection  would  be  unchanged 
by  this  final  rule,  although  the  section  in 
which  it  appears  has  been  renumbered 
from  9  338.4  to  9  33a7. 

In  the  second  collection,  found  at 
9  338.8,  the  FDIC  is  revising  its  fair 
housing  lending  recordkeeping 
requirements  in  order  to  bring  them  into 
conformity  with  the  HMDA,  as  amended 
by  FIRREA,  and  implemented  by 
Regulation  C  of  the  FRB.  Upon  adoption 
of  this  final  rule,  banks  subject  to  both 
the  FDIC's  log-sheet  requirements  and 
the  FRB's  HMDA  register  requirements 
will  be  able  to  satisfy  those 
requirements  by  maintaining  only  the 
HMDA  register  on  a  timely  basis.  The 
estimated  effect  of  this  change  is 
displayed  in  the  table  below. 


Current 

anxoved 

burden 

Proposed 
newtxirden 

Number  of 

respondents _„ 

Number  at  resporfses 

per  respondent 

9,322 

1 

3,500 
1 

Total  annual 
resportses 

9,322 
7.9 

3,500 

Hours  per  response 

23.7 

Total  annual  burden 
hours „ _... 

73.701 

82.950 

The  revisions  to  the  FDIC's  log-sheet 
contained  in  this  final  rule  were 
submitted  to  the  OMB  for  review 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  and  have 
been  approved  for  use  through  July  30, 
1994,  under  control  number  3064-0046. 
Under  the  earlier  Part  338  some  State 
nonmember  banks  were  required  to 
maintain  both  a  HMDA  register  to 
comply  with  Regulation  C,  and  a  log- 
sheet  to  comply  with  part  338.  By 
eliminating  that  dupHcative 


recordkeeping  requirement  this  final 
rule  will  reduce  the  burden  imposed  on 
those  State  nonmember  banks  by  an 
estimated  total  of  73,701  hours  annually. 
Comments  concerning  the  accuracy  of 
these  burden  estimates,  and  suggestions 
for  reducing  the  burdens,  should  be 
directed  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3064-0046),  Paperwork 
Reduction  Project  (3064-0085), 
Washington,  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Steven  F. 
Hanft,  Office  of  the  Executive  Secretary, 
room  F-451.  550 17th  SiieeX.  NW., 
Washington,  DC  20429. 

Regulatory  Flexibility  Act 

The  FDIC's  Board  of  Directors  has 
determined  that  the  final  rule  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  will  eliminate  the 
need  to  maintain  two  largely  repetitive 
forms,  as  described  above,  and  so 
reduce  the  information-recording  burden 
on  affected  banks. 

list  of  Subjects  in  12  CFR  Part  338 

Advertising,  Banks,  Banking,  Civil 
rights.  Credit,  Fair  housing.  Mortgages. 
Reporting  and  recordkeeping 
requirements,  Signs  and  symbols. 

For  the  reasons  set  out  in  the 
preamble,  the  FDIC  hereby  amends  title 
12,  part  338  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  338— FAIR  HOUSING 

1.  Hie  authority  citation  for  part  338  is 
revised  to  read  as  follows: 

Autliority:  12  U.S.C.  1817, 1818, 1819, 
1820(b):  12  U.S.C.  2801  et  seq.;  16  U.S.C.  1691 
et  seq.;  42  U.S.C  3605,  3608: 12  CFR  Part  202; 
12  CFR  Part  203;  24  CFR  part  110. 

2.  Section  338.1  is  revised  to  read  as 
follows: 

9  338.1    Purpose 

The  purpose  of  this  subpart  A  is  to 
provide  guidance  on  nondiscriminatory 
advertising,  and,  in  addition,  set  forth 
the  text  of  the  Equal  Housing  Lender 
Poster  that  must  be  publicly  displayed 
by  insured  State  nonmember  banks. 
This  subpart  A  enforces  provisions 
contained  in  section  805  of  titie  VIII  of 
the  Civil  Rights  Act  of  1968.  42  U.S.C. 
3601-19  ("Fair  Housing  Act"),  as 
amended  by  the  Fair  Housing 
Amendments  Act  of  1988,  and 
implemented  by  rules  and  regulations 
enacted  by  the  United  States 
Department  of  Housing  and  Urban 
Development,  24  CFR  parts  109  and  110. 
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§33*^4    [RcdMignated  M  §  33S.7] 

3.  Section  338.4  is  redesignated  as 
S  338.7  and  amended  by  revising 
paragraph  (sKl)  introductory  text 
(a){l)(i)  heading.  (a)(l)(i)(BK3).  (a)(2) 
introductory  text,  (a)(2)(i]  heading,  and 
{aM2)(i)(B)(J),  by  redesignating  footnote 
2  in  paragraph  (a)  as  footnote  1,  by 
redesignatii^  footnote  3  in  paragraph 
(a)(2)(ii]  as  footnote  2,  by  removing 
paragraph  (a)(2)(iv);  by  revising 
paragraphs  (c)  and  (d);  by  removing 
paragraphs  (f)  and  (g),  and  by  revising 
the  parenthetical  at  the  end  of  the 
section,  as  follows: 

§  338.7    Recordkeeping  requirements. 

(a)  Records  to  be  retained.  *  (1)  A 
bank  which  has  no  office  located  in  a 
primary  metropolitan  statistical  area 
("PMSA")  or  a  metropolitan  statistical 
area  ("MSA"),  as  defined  by  the  Office 
of  Management  and  Budget,  or  which 
has  total  assets  as  of  December  31  of  the 
preceding  calendar  year  of  $10  million 
or  less,  shall  request  and  retain  the 
following  information  on  home  purchase 
loan  applications  (excluding 
applications  received  by  telephone)  for 
dwellings,  occupied  or  to  be  occupied  by 
the  application  as  a  principal  residence, 
and  containing  one  to  four  tmits: 

(i)  Data  on  home  purchase  loan 
applicants. 
♦        •        •        «        • 

(B) •  *  • 

[3)  Location  (street  address,  city. 
State,  and  zip  code)  of  subject  property. 

(2)  A  bank  which  has  an  office  in  a 
PMSA  or  MSA.  and  which  had  total 
assets  exceeding  $10  million  as  of 
December  31  of  the  preceding  calendar 
year,  shall  request  the  following 
information  on  home  purchase  loan 
applications  (excluding  applications 
received  by  telephone)  for  dwellings, 
occupied  or  to  be  occupied  by  the 
applicant  and  containing  one  to  four 
units: 

(i)  Data  on  home  purchase  loan 
applicants. 

(B)'  *  • 

[3]  Location  (street  address,  city. 
State,  and  zip  code)  of  subject  property. 

(c)  Record  retention.  Each  bank  shall 
retain  the  records  required  by  this 
section  for  a  period  of  not  less  than  25 
months  after  the  bank  notifies  an 
applicant  of  action  taken  on  an 
application.  This  requirement  also 


'  TheM  record*  are  to  b«  retained  for  the  purpoM 
of  monitoring  compliance  and  may  not  be  u»ed  for 
the  purpoM  of  •xlendinj)  or  denying  credit  or  fixing 
tjedit  term*  where  prohibited  by  law. 


applies  to  records  of  home  piutihase 
loans  which  are  originated  by  the  bank 
and  subsequently  sold.  The  Federal 
Deposit  Insurance  Ck>rporation  may  by 
written  notice  extend  the  retention 
period. 

(d)  Substitute  system.  The 
recordkeeping  provisions  of  i  338.7 
constitute  a  substitute  monitoring 
program  adopted  under  S  202.13(d)  of 
Regulation  B  of  the  Board  of  Governors 
of  the  Federal  ReserN-e  System  (12  CFR 
202.13(d)).  A  bank  collecting  the  data  in 
compUance  with  \  338.7  will  be  in 
compliance  with  the  recordkeeping 
requirements  of  §  202.13  of  Regulation  B. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  3064-0065) 

§336.3    [Redesignated  a*  9  338.41 

4.  Section  338.3  is  redesignated  as 
§  338.4. 

§338J{    (RedMignatad  as  S  338.3] 

5.  Section  338.2  is  redesignated  as 

S  338.3  and  paragraph  (a)(1)  is  revised  to 
read  as  follows: 

§  338.3    Nondiscrimtfuitory  advertising. 

(a)  •  •  * 

(1)  With  respect  to  written  and  visual 
advertisement,  this  requirement  may  be 
satisfied  by  including  in  the 
advertisement  a  facsimile  of  the 
logotype  with  the  Equal  Housing  Lender 
legend  contained  in  the  Equal  Housing 
Lender  Poster  prescribed  in  S  338.4(b). 

6.  A  new  S  338.2  is  added  to  read  as 
follows: 

9  338Jt    Definitions  appUcabie  to  subpart  A 
of  this  part 

For  purposes  of  subpart  A  of  this  part: 

(a)  Bank  means  an  insured  State 
nonmember  bank  as  defined  in  section  3 
of  the  Federal  Deposit  Insurance  Act. 

(b)  Dwelling  means  any  building, 
structure,  or  portion  thereof  which  is 
occupied  as,  or  designed  or  intended  for 
occupancy  as.  a  residence  by  one  or 
more  families,  and  any  vacemt  land 
which  is  offered  for  sale  or  lease  for  the 
construction  or  location  thereon  of  any 
such  building,  structure,  or  portion 
thereof. 

(c)  Handicap  means,  with  respect  to  a 
person: 

(1)  A  physical  or  mental  impairment 
which  substantially  limits  one  or  more 
of  such  person's  major  life  activities: 

(2)  a  record  of  having  such  an 
impairment  or 

(3)  Being  regarded  as  having  such  an 
impairment  but  such  term  does  not 
include  current,  illegal  use  of  or 
addiction  to  a  controlled  substance  (as 


defined  in  section  102  of  the  Controlled 
Substances  Act  (21  U3.C.  802)). 

(d)  Familial  status  means  one  or  more 
individuals  (who  have  not  attained  the 
age  of  18  years)  being  domiciled  with: 

(1)  A  parent  or  another  person  having 
legal  custody  of  such  individual  or 
individuals;  or 

(2)  The  designee  of  such  parent  or 
other  person  having  such  custody,  with 
the  written  permission  of  such  parent  or 
other  person. 

The  protections  afforded  against 
discrimination  on  the  basis  of  familial 
status  shall  apply  to  any  person  who  is 
pregnant  or  is  in  the  process  of  securing 
legal  custody  of  any  individual  who  has 
not  attained  the  age  of  18  years. 

§338.5    [Redesignated  as  §  338.9) 

7.  Section  338.5  is  redesignated  as 
S  338.9  and  the  last  sentence  is  revised 
to  read  as  follows: 

S  338.9    Mortgage  lending  of  a  controiled 


*  *  *  The  written  agreement  shall 
provide  that  the  controlled  entity  shall: 

(a)  Comply  with  the  requirements  of 
§§  338.3.  338.4  and  338.7.  and.  if 
otherwise  subject  to  Regulation  C  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (12  CFR  part  203). 
§338.8; 

(b)  Open  its  books  and  records  to 
examination  by  the  Federal  Deposit 
Insurance  Corporation;  and 

(c)  Comply  with  all  instructions  and 
orders  issued  by  Ae  Federal  Deposit 
Insurance  Corporation  with  respect  to 
its  home  loan  practices. 

8.  A  new  §  338.5  is  added  to  read  as 
follows:  . 

§  338.S    Purpose. 

The  purpose  of  this  subpart  B  is  two- 
fold. First  this  subpart  B  requires 
insured  State  nonmember  banks  to 
collect  information  about  the  applicant's 
race  and  other  personal  characteristics 
in  applications  for  home  loans.  In  some 
instances,  additional  information 
concerning  the  applicant  the  loan,  and 
the  subject  property  must  be  collected. 
Such  inJFormation  is  collected  in  order  to 
monitor  an  institution's  compliance  with 
the  Equal  Credit  Opportunity  Act  of  1974 
(15  U.S.C.  1691-eif),  and  serves  as  a 
substitute  monitoring  program  as 
permitted  by  Regulation  B  of  the  Federal 
Reserve  System  (12  CFR  202.13(d)). 
Second,  this  subpart  B  notifies  banks  of 
their  duty  to  maintain  a  register  of  home 
loan  applications  pursuant  to  Regulation 
C  of  the  Federal  Reserve  System  (12 
CFR  part  203),  requires  that  the  register 
be  updated  on  a  timely  basis,  and 
requires  covered  institutions  to  record 
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data  as  to  race  or  national  origin,  sex, 
and  income  for  all  applicants.  The 
register  format  required  by  Regulation  C 
is  shown  in  appendix  A  to  subpart  B  of 
this  part.  Appendix  B  to  subpart  B  of 
this  part  refers  banks  to  the  instructions 
contained  in  Regulation  C  for 
completion  of  the  register. 

9.  A  new  §  338.6  is  added  to  read  as 
follows: 

§  338.6    Definitions  applicable  to  tul>part  B 
of  this  part 

For  purposes  of  subpart  B  of  this 
part — 

(a}  Application  means  an  oral  or 
written  request  for  an  extension  of 
credit  that  is  made  in  accordance  with 
procedures  established  by  a  creditor  for 
the  type  of  credit  requested. 

(b)  Bank  means  an  insured  Stale 
nonmember  bank  as  defined  in  section  3 
of  the  Federal  Deposit  Insurance  Act. 

(c)  Dwelling  means  a  residential 
structure  whether  or  not  that  structure  is 
attached  to  real  property.  The  term 
includes,  but  is  not  limited  to.  an 
individual  condominum,  cooperative 
unit,  or  mobile  or  manufactured  home. 

(d)  Home  improvement  loan  means 
any  loan  that: 

(1)  Is  stated  by  the  borrower  (at  the 
time  of  the  loan  application]  to  be  for 
the  purpose  of  repairing,  rehabilitating, 
or  remodeling  a  dwelling;  and 

(2)  Is  classified  by  the  financial 
institution  as  a  home  improvement  loan. 

(e)  Home  purchase  loan  means  any 
loan  secured  by  and  made  for  the 
-purpose  of  purchasing  or  refinancing  a 
dwelling. 

10.  A  new  §  338.8  is  added  to  read  as 
follows: 


§  33S.8    Compllation  of  loan  data  in 
register  f  onnat 

(a]  A  bank  which  has  an  office  in  a 
PMSA  or  MSA.  and  which  had  total 
assets  exceeding  $10  million  as  of 
December  31  of  the  preceding  calendar 
year,  shall  collect  data  regarding 
applications  for,  and  originations  and 
purchases  of,  home  purchase  loans  and 
home  improvement  loans  for  each 
calendar  year.  These  data  shall  be 
presented  on  a  register  in  the  format 
prescribed  in  appendix  A  to  subpart  B  of 
this  part.  Data  shall  be  collected  by  the 
bank  as  to  each  of  the  items  reflected  on 
the  sample  form  in  appendix  A 
(including  race  or  national  origin,  sex, 
and  income).  The  bank  shall  be  able  to: 

(1)  Trace  each  entry  on  the  register  to 
the  relevant  appHcation  file,  using  an 
identifying  number  or  code  that  can  be 
used  to  retrieve  the  loan  or  application 
file;  and 

(2)  Identify  the  bank  office  where  the 
application  was  accepted. 

(b)  Notwithstanding  any  other 
provision  of  this  part  338,  the  Board  of 
Dire4ctors  may  require  any  bank  to 
collect  data  regarding  applications  for, 
and  originations  and  purchases  of,  home 
purchase  loans  and  home  improvement 
loans  for  each  calendar  year.  These  data 
shall  be  presented  on  a  register  in  the 
format  prescribed  in  appendix  A  to 
subpart  B  of  this  part.  Data  shall  be 
collected  by  the  bank  as  to  each  of  the 
items  reflected  on  the  sample  form  in 
appendix  A  (including  race  or  national 
origin,  sex,  and  income).  The  bank  shall 
be  able  to: 

(1)  Trace  each  entry  on  the  register  to 
the  relevant  application  file,  using  an 
identifying  number  or  code  that  can  be 
used  to  retrieve  the  loan  or  application 
file;  and 


(2)  Identify  the  bank  office  where  the 
application  was  accepted. 

(c)  All  information  required  by  this 
§  338.8  must  be  entered  on  the  register 
within  30  calendar  days  after  the  loan 
application  is  finally  disposed  of  (that  is, 
the  application  is  denied  or  withdrawn, 
or  the  loan  goes  to  closing). 

(d)  Record  retention.  Each  bank  shall 
retain  a  copy  of  the  completed  register 
required  by  this  §  338.8  for  a  period  of 
not  less  than  twenty-five  months  after 
submission  of  the  completed  register  to 
the  Federal  Deposit  Insurance 
Corporation  pursuant  to  Regulation  C  of 
the  Federal  Reserve  System  (12  CFR 
part  203). 

(e)  Review  of  records.  Each  bank  shall 
make  all  information  collected  pursuant 
to  this  9  338.8  available  to  FDIC 
examiners  for  review  upon  request. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  3064-0046) 

§§  338.1  ttirough  338.4    (Designated  M 
subpart  A] 

11.  Sections  338.1  through  338.4  are 
designated  as  subpart  A  and  a  new 
subpart  heading  is  added  to  read  as 
follows: 

Subpart  A— Advertising 

§§  338.5  t»)rougti  338.9    [Designated  as 
subpart  B] 

12.  Sections  338.5  through  338.9  are 
designated  as  subpart  B  and  a  new 
subpart  heading  is  added  to  read  as 
follows: 

Subpart  B— flecordkeeping 
Requirements 

13.  Appendix  A  to  the  part  is 
redesignated  as  appendix  A  to  subpart  B 
and  revised  to  read  as  follows: 

BILUNO  COOC  (714-01-11 
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Appendix  A  to  Subpart  B  of  Part  338— Loan  Application  Register 
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Form  FR  HMDA-LAR 

Control  nomMr  (agatKy  um  only) 
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14.  A  new  appendix  B  to  subpart  B  is 
added  to  read  as  follows: 

Appendix  B  to  Subpart  B  of  Part  338— 
Instructions  on  Maintaining  Loan 
Application  Register 

The  format  of  the  Loan  Application 
Register  is  identical  to  that  required  by 
Regulation  C  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  Instructions  for 
completing  the  Loan  Application  Register  are 
set  forth  at  12  CFR  part  203.  appendix  A 
section  11.  entitled  "Completion  of  Register." 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  1X2,  this  24th  day  of 
September,  1991. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
(FR  Doc  91-23527  Filed  10-2-Sl;  &45  am] 

HLUNQ  COOC  •714-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adntinistration 

14  CFR  Part  39 

(Doefcet  Na  91-NM-67-AD;  Amdt  39-8045; 
AD  91-20-11] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  737  series 
airplanes,  which  requires  repetitive 
inspections  of  the  wing  main  tank  float 
switch  electrical  conduits  for  trapped 
water,  and  removal  of  the  water,  iif 
necessary.  This  amendment  is  prompted 
by  several  incidents  of  wing  main  tank 
float  switch  electrical  conduit  failure. 
This  condition,  if  not  corrected,  could 
result  in  a  fuel  leak  from  the  wing  main 
tanks,  which  would  propagate  down  the 
wing  leading  edge  cavity  to  the 
respective  engine  tail  pipe  and  cause  an 
external  fire  under  the  wing. 
DATES:  Effective  November  7, 1991.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  7. 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  Office  of 


the  Federal  Register,  1100  L  Street  NW., 
room  8401.  Washington,  DC. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Stephen  Bray,  Seattle  Aircraft 
Certification  OfGce,  Propulsion  Branch, 
ANM-140S;  telephone  (206)  227-2881. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPM.EMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  737  series  airplanes, 
which  requires  repetitive  inspections  of 
the  wing  main  tank  float  switch 
electrical  conduits  for  trapped  water, 
and  removal  gt  the  water,  if  necessary, 
was  published  in  the  Federal  Register  on 
April  23, 1991  (56  FR  18547). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
considerabon  has  been  given  to  the 
comments  received. 

Two  commenters  requested  that  the 
initial  inspection  compliance  time  be 
extended  bom  the  proposed  90  days  to 
2,000  or  3,000  flight  hours.  These 
commenters  indicated  that  this  type  of 
inspection  would  usually  be  performed 
during  normal  scheduled  maintenance, 
such  as  during  a  "C"  check  (which  falls 
approximately  every  2,000  flight  hotu^]. 
These  commenters  stated  that  an  initial 
inspection  conducted  at  90  days  should 
not,  in  itself,  cause  downtime  problems; 
however,  if  cracked  conduits  are 
discovered  during  that  inspection,  then 
the  fuel  tank  must  be  purged  prior  to 
replacing  the  conduit,  and  this  would 
have  an  adverse  impact  on  operations 
as  far  as  costs  and  downtime.  The  FAA 
does  not  concur  with  the  extension  as 
requested.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
availability  of  required  parts  and  the 
practical  aspect  of  accomplishing  the 
required  inspection  and  necessary 
replacement  during  normal  maintenance 
schedules.  In  consideration  of  the  series 
of  conduit  failures  reported  and  the 
safety  implications  involved,  the  FAA 
has  determined  that  to  defer  the 
inspection  until  normal  maintenance  is 
scheduled  would  be  neither  warranted 
nor  prudent.  However,  after  reviewing 
average  utilization  rates  and  scheduled 
inspection  intervals  for  affected  U.S. 
operators,  the  FAA  has  determined  that 
extending  the  repetitive  inspection 
interval  from  1,000  flight  hours  to  1,500 
flight  hours  will  provide  an  acceptable 


level  of  safety.  The  final  rule  has  been 
revised  accordingly. 

Some  commenters  questioned  the 
need  for  repetitive  inspections  when  a 
new  vapor  seal  assembly  is  installed  in 
accordance  with  Boeing  Service  Letter 
737-SL-28-36.  These  conunenters 
pointed  out  that  the  proposed  rule  is 
applicable  only  to  the  airplanes  listed  in 
(the  effectivity  of)  that  service  letter, 
and  that  the  only  difference  between 
airplanes  affected  by  the  proposed  rule 
and  those  that  are  not  affected,  is  in  the 
accomplishment  of  the  vapor  seal 
installation.  Therefore,  these 
commenters  requested  that  the  rule  be 
revised  to  specify  that  accomplishment 
of  the  installation  constitutes 
terminating  action  for  the  repetitive 
inspections.  The  FAA  does  not  concur. 
The  manufacturer's  new  seal  identified 
in  Boeing  Service  Letter  737-SL-2&-28 
was  intended  as  a  secondary  barrier  to 
minimize  any  fuel  leakage  in  the  event 
of  a  duct  failure.  Although  the  FAA  has 
not  accepted  this  seal  as  the  final  "fix" 
to  the  addressed  problem,  it  does 
consider  that  those  planes  on  which  the 
seal  is  installed  have  less  potential  for 
being  subject  to  the  addressed  unsafe 
condition,  than  those  without  the  seal. 
Therefore,  the  final  rule  clarifies  that  if 
the  newly  installed  seals  develop  leaks 
or  condensation,  these  new  seals  also 
must  be  replaced  and  followed  by 
subsequent  repetitive  inspections.  It 
should  be  reiterated,  however,  that  the 
FAA  considers  the  requirements  of  this 
AD  action  to  be  interim  action  and 
intends  to  initiate  further  rulemaking  to 
address  airplanes  not  listed  in  the 
effectivity  of  Boeing  Service  Letter  737- 
SL-28-3e.  In  addition,  once  a 
modification  is  developed  that  will 
positively  prevent  the  accumulation  of 
water  (condensation)  within  the  wing 
main  tank  float  switch  electrical 
conduit,  the  FAA  may  consider  further 
rulemaking  action  applicable  to  all 
Model  737  series  airplanes.  Accordingly, 
paragraph  (a)  of  the  final  rule  has  been  ' 
revised  to  clarify  that  the  requirement 
for  the  initial  and  repetitive  inspections 
on  the  float  switch  electrical  conduit 
does  not  preclude  the  requirement  for 
the  repetitive  inspections  on  the  newly 
installed  vapor  seal  assemblies. 

Two  commenters  pointed  out  that 
proposed  paragraph  A.  requires 
inspection  for  condensation  build-up 
and  removal,  if  necessary,  in 
accordance  with  Boeing  Service  Letter 
737-SL-28-36,  but  apparently  omits  the 
additional  fuel  leakage  inspection 
recommended  in  that  service  letter.  The 
FAA  does  not  concur.  In  order  to 
accomplish  the  inspection  required  by 
paragraph  A.  of  this  rule,  the  operator 
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must  follow  the  instructions  of  Boeing 
Service  Letter  737-SL-28-26,  which 
include  the  fuel  leakage  inspection  prior 
to  the  inspection  for  condensation  build- 
up. However,  for  clarification,  the  FAA 
has  revised  the  final  rule  to  specifically 
address  the  fuel  leakage  inspection. 

One  commenter  pointed  out  that  the 
applicability  of  the  proposed  rule  is 
limited  to  those  airplanes  listed  in  (the 
effectivity  of)  Boeing  Service  Letter  737- 
SL-28-36;  however,  that  listing  does  not 
include  some  of  this  commenter's  latest 
delivered  airplanes.  The  commenter 
suggested  that  the  applicability  of  the 
proposed  rule  be  revised  to  include  all 
airplanes.  Upon  further  review,  the  FAA 
concurs  that  additional,  newly-delivered 
airplanes  may  be  subject  to  the 
addressed  unsafe  condition.  The  FAA 
intends  to  initiate  further  rulemaking  to 
address  these  additional  airplanes. 

The  manufacturer  stated  that  the 
preamble  to  the  proposed  rule 
incorrectly  implied  that  the 
manufacturer  was  "developing  a 
modification  that  would  prevent  the 
accumulation  of  water  within  the  wing 
main  tank  float  switch  electrical 
conduit."  The  new  vapor  seal  assembly 
identified  in  Boeing  Service  Letter  737- 
SL-28-36  was  intended  primarily  as  a 
secondary  barrier  to  minimize  any  fuel 
leakage  in  the  event  of  a  cracked 
conduit.  However,  this  vapor  seal  may 
prove  also  to  be  effective  in  preventing 
the  ingress  of  moisture  into  the  conduit. 
The  manufacturer  plans  to  evaluate  the 
effectiveness  of  the  new  seal  with  the 
anticipation  that  it  will  be  accepted  by 
the  FAA  as  the  final  design  change.  The 
FAA  does  not  concur  that  anything  was 
implied  incorrectly  with  regard  to  the 
development  of  a  terminating 
modification  for  this  AD  action.  The 
FAA  considers  that  such  a  design  can  be 
developed.  If  the  seal  described  in  the 
referenced  Boeing  Service  Letter 
eventually  proves  to  be  effective  in 
preventing  the  accumulation  of  water 
within  the  wing  main  tank  float  switch 
electrical  conduit  the  FAA  may 
consider  further  rulemaking  to  address  it 
as  terminating  action  for  the  inspections 
required  by  this  AO. 

In  addition,  the  manufacturer  stated 
that  the  float  switch  conduit  installation 
has  been  in  use  since  1969,  and  cracking 
of  the  conduit  has  only  recently  surfaced 
as  a  problem.  Since  the  cracking  that 
has  been  reported  recently  appears  to 
be  random  in  nature,  it  is  the 
manufacturer's  position  that  it  is 
premature  to  establish  any  inspection 
interval  until  the  results  of  the  vapor 
seal  evaluation,  mentioned  above,  are 
known.  The  FAA  does  not  concur.  The 
FAA  has  determined  that  sufficient 


justification  exists  for  the  issuance  of 
this  AD  based  upon  several  incidents  of 
wing  tank  float  switch  electrical  conduit 
failure. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

There  are  approximately  1,900  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  1,250  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Parts  would  be 
available  from  the  manufacturer  at  a 
nominal  cost.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $206,250. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  disscused  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (AmendMll 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-20-11.  Boeing:  Amendment  39-6045. 
Docket  No.  91-NM-67-AD. 

Applicability:  Model  737  series  airplanes, 
listed  in  Boeing  Service  Letter  737-SIy-28-3«, 
dated  November  30. 1990.  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  the  wing  main  tank 
float  switch  electrical  conduit  and 
subsequent  fuel  leaks  resulting  in  an  engine 
tail  pipe  fire,  accomplish  the  following: 

A.  Within  90  days  after  the  effective  date 
of  this  AD.  and  thereafter  at  intervals  not  to 
exceed  1,500  flight  hours,  perform  an 
inspection  of  the  wing  main  tank  float  switch 
electrical  conduit  for  fuel  leakage  and 
condensation  build-up,  in  accordance  with 
Boeing  Service  LETTER  737-SL-28-3e,  dated 
November  30, 1990.  If  evidence  of  fuel 
leakage  and/or  water  condensation  is  found 
while  performing  the  initial  or  repetitive 
inspections,  prior  to  further  flight,  purge  and 
Install  a  new  vapor  seal  assembly  in 
accordance  with  the  Boeing  service  letter. 

Note:  The  installation  of  a  new  vapor  seal 
assembly  does  not  terminate  the  requirement 
for  the  1,500  flight  hour  repetitive  inspection. 

B.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 

Not*:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

C.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  The  inspections  shall  be  done  in 
accordance  with  Boeing  Service  Lifter  737- 
SL-28-38.  dated  November  30, 1990  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  l>e  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  96124. 

Copies  may  be  inspected  at  the  FAA 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW..  room 
6401.  Washington.  DC. 

This  amendment  (39-6045.  AD  91-20-llJ 
becomes  effective  NOvemlxir  7. 1991. 
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issued  in  Renton.  Washington,  on 
September  12, 1991. 
DatMD  M.  Padanoa. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-23733  Filed  10-2-91;  8:45  am| 
BNJJNQ  con  MIO-IS-H 


14  CFR  Part  39 

[Dockat  No.  91-flM-38-AD;  Amdt  39-8038; 
AO  91-20-04] 

Airworthiness  Directives;  Boeing 
IMo<M  737-300,  -400,  and  -500  Series 
Airplanes 

AttBtCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300,  -400,  and  -500  series  airplanes, 
which  requires  the  installation  of  a 
newly  designed  auxiliary  brake 
assembly.  This  amendment  is  prompted 
by  reports  of  worn  auxiliary  trim  brakes 
that  may  allow  slippage  and  movement 
of  the  horizontal  stabilizer  under  certain 
conditions.  This  condition,  if  not 
corrected,  could  result  in  degraded  pitch 
control  and/or  uncommanded 
movement  of  the  horizontal  stabilizer 
under  certain  combinations  of 
conditions  of  wear  and  aerodynamic 
loading  in  the  event  of  an  inoperative 
primary  brake. 

DATES:  Effective  November  7. 1991.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  director  of  the  Federal 
Register  as  of  Nofvember  7. 1991. 
AOORCSSes:  The  applicable  service 
information  may  be  obtained  hx>m 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1801  Lind  Avenue  SW, 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401,  Washington.  DC 
FON  RJftTHER  INFORMATION  CONTACR 
Mr.  Clayton  R  Morris,  Jr.,  Seattle 
Aircraft  Certification  Office,  Systems 
and  Equipment  Branch,  ANM-130S. 
telephone  (206)  Z27-2794.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056. 

su^etsMacTARY  inrmmatmn:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulatioos  to  include  an 
airworthiness  directive,  applicable  to 


Boeing  Model  737-300,  -40a  and  -500 
series  airplanes,  which  requires  the 
installation  of  a  newly  designed 
auxiliary  brake  assembly,  was 
published  in  the  Federal  Register  on 
April  11. 1991  (56  FR  14666). 

Intersted  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America  provided  comments  on 
behalf  of  several  member  operators. 
Two  members  stated  that  the  rule  was 
not  warranted  because  following  a  dual 
failure  of  a  primary  brake  and  auxiliary 
brake,  the  electric  trim  actuator  motor 
and  manual  trim  wheels  would  be 
available  to  arrest  any  aerodynamically 
driven  stabilizer  motion.  The  FAA  does 
not  concur  that  such  devices  should  be 
relied  upon  to  stop  stabilizer  motion  in 
the  event  of  the  failure  of  the  auxiliary 
brake.  Even  though  these  methods 
would  be  available  to  the  flightcrew.  the 
electric  trim  was  not  designed  for  this 
purpose.  This  would,  in  effect, 
circumvent  the  design  function  and 
regulatory  requirement  of  the  brake 
assemblies. 

One  operator  stated  that  failure  of  the 
auxiliary  brake  would  not  affect  safe 
flight,  since  the  primary  brake  is  capable 
of  stopping  stabilizer  motion.  The  FAA 
does  not  conciu*.  This  is  not  true  in  all 
cases;  some  slippage  is  possible,  which 
is  the  reason  the  airplane  was  designed 
with  two  independent  brake  assemblies. 

One  operator  suggested  that  the 
slippage  condition  may  not  exist  on  all 
airplanes  and  requested  that  the 
proposed  rule  provide  an  optional 
provision  for  periodic  functional  testing, 
in  accordance  with  tests  specified  in  the 
maintenance  manual,  and  component 
replacement  if  a  unit  fails  a  prescribed 
functional  test.  Hiis  would,  in  effect, 
preclude  the  proposed  requirement  to 
install  the  newly  designed  auxiliary 
brake  assembly.  The  FAA  does  not 
coDcur.  The  functicmal  test  specified  in 
the  maintenance  manml  does  not 
differentiate  between  the  primary  and 
auxiliary  brake  assemblies  separately. 
The  FAA  considers  that  separate  tests 
are  necessary  in  order  to  obtain 
unequivocal  conclusions  as  to  the 
condition  of  each  assembly.  In  order  to 
accomplish  a  reliable  functional  test  of 
the  auxiliary  brake  assembly  separately, 
expensive  tooUng  would  be  required 
which  would  cost  more  than  replacing 
the  entire  brake  assembly  with  a  newly 
designed  auxihary  trim  brake  assembly. 
Further,  due  to  interference  of  the 
components  of  the  auxiliary  brake 
assembly  (which  was  discovered  during 
the  investigation  of  the  reported  events 


described  in  the  Notice  of  Proposed 
Rulemaking  (NI^U^)).  the  design  of  the 
currently  designed  auxihary  brake  will 
not  stop  stabilizer  motion  under  all 
known  design  loads  which,  therefore, 
disqualifies  a  functional  test  of  either 
assembly. 

Three  operators  requested  that  the 
rule  be  revised  to  extend  the  compliance 
time  from  the  proposed  36  nwntbs  to  a 
period  ranging  from  48  months  to  60 
months.  The  additional  time  would  be 
necessary  to  acquire  parts  and  schedule 
the  auxihary  trim  brake  replacement 
during  scheduled  major  maintenance. 
The  FAA  does  not  concur  that  such  an 
extension  is  warranted.  The  FAA  has 
been  advised  that  adequate  overhaul 
capability  and  parts  availability  will 
support  a  compliance  time  of  36  months. 

One  commenter  stated  that  the 
manufactiirer  is  planning  to  issue  a 
revision  to  the  service  bulletin  cited  in 
the  proposed  rule,  and  requested  that 
the  later  revision  be  incorporated  into 
the  final  rule  as  another  service 
information  source.  The  FAA  notes  that 
the  manufacturer,  as  of  yet.  has  not 
issued  a  revision  to  the  cited  service 
bulletin.  The  FAA  considers  it  neither 
prudent  nor  warranted  to  delay  issuance 
of  this  final  rule  until  such  a  revision  to 
the  service  bulletin  is  developed  and 
available. 

The  manufacturer  suggested  that  the 
proposal  be  revised  to  refer  to  removal 
of  the  "stabilizer  trim  jackscrew 
actuator  assembly."  rather  than  merely 
the  "stabihzer  trim  assembly."  The  FAA 
concurs  that  the  suggested  description  of 
the  affected  assembly  is  more  precise 
and  has  changed  paragraph  (a)  of  the 
final  rule  accordingly. 

The  manufacturer  also  suggested  that 
the  description  of  the  unsafe  condition 
be  revised  to  specify  that  degraded  pitch 
control  and/or  uncommanded 
movement  of  the  horizontal  stabilizer 
may  occur  under  certain  combinations 
of  conditions  of  wear  and  aerodynamic 
loading  "in  the  event  of  an  inoperative 
primary  brake."  The  FAA  concurs  that 
this  description  is  more  precise  and  has 
revised  the  suantARV  section  of  the 
preamble  to  the  final  rule  according. 

One  commenter.  representing  an 
association  of  pilots,  agreed  with  the 
proposed  rule. 

liie  paragraph  designations  of  the 
final  rule  have  been  revised  to  be 
consistent  with  the  standard  Federal 
Register  style. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changee 
previously  described.  The  FAA  has 
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determmed  that  these  changes  neither 
increase  the  burden  on  any  operator  nor 
increase  the  scope  of  &e  AO. 

There  are  afnu-oximately  762  Boeing 
Model  737-30a  -VXk  and  -500  seriae 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  It  is  estimated  that  414 
airplane*  of  U.S.  registry  will  be 
affected  by  this  AD.  that  tt  will  take 
approximately  42  manhoun  per  airplane 
to  accompbih  the  required  actions,  and 
that  the  average  labor  cost  will  be  $55 
per  manhonr.  Required  parts  are 
estimated  to  cost  $19,118  per  airplane. 
Based  on  these  figures,  the  total  coat 
impact  of  the  AD  on  US.  operators  is 
estimated  to  be  $8,871,192. 

The  regulations  adopted  herein  will 
not  have  sabstantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  die  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  filial  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  2a  1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibflity  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  tiie  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Sobiects  in  14  CFR  Part  38 

Air  transportation,  Aircraft  Aviation 
safety,  Incorporatioo  by  reference. 
Safety. 

Adoption  of  the  Amendaient 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 

Aviation  Regulations  as  follows: 

PART  3»-(AMENDED] 

1.  The  aatbority  citation  for  part  38 
continues  to  read  as  foDows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  use  106(1)  (Revised  Pub.  L  97-*49, 
January  12, 1963):  and  14  CFR  11.89. 

S  39.13    [AraMMtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


91-20-04.  •oelng:  Amendment  39-8038. 
Docket  No.  91-NM-3e-AD. 

AppBcabilJty:  Boeing  Model  73r-30a  -400. 
and  -SOO  lene*  airplaoes.  as  listed  in  Boetag 
Service  BuUetiB  737-27-1101.  dated 
November  1. 1900,  certificated  io  any 
category. 

Compliance:  Required  within  36  month* 
after  tlie  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  uncommanded  stabilizer 
movement  in  the  static  position,  accofflplish 
the  following: 

(a)  Remove  the  existing  stabilizer  trim 
jackscrew  actuator  and  replace  it  with  a 
stabilizer  trim  assembly  tiiat  has  been 
modified  with  the  redesigned  auxiliary  brake 
assembly  in  accordance  with  Boeing  Service 
Bulletin  737-27-1161,  dated  November  1, 

i9ga 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
throu^  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAS  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  replacement  requirements  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  737-27-1161.  dated  November  t 
1900.  This  incorporahon  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington  98124. 
Copies  may  be  inspected  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  IQOl  Lind  Avenue  5W.. 
Renton.  Washington:  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street  NW..  room 
8401.  Washington.  DC 

This  amendment  (39-8038.  AD  91-20-04) 
becomes  effective  November  7. 1991. 

Issued  in  Rentoa  Waslungtoa.  on 
September  9. 1991. 

Darrell  M.  Pedersoo, 

Actrag  Manager,  Trtmapori  Airplane 
Directorate  Aircraft  Certification  Service. 
[FR  Doc.  91-23738  PBed  10-2-91;  8:45  amj 
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14  CFR  Part  38 

[Docket  Na  91  MM  56  AD;  AaL  39-«040; 
AD  •1-20-M] 

AirwortMfwss  DIrecttvss;  Boeing 
Model  747-100  and  747-200  Series 
Aiiplanec 

AOSNCY:  Federal  Aviatioa 
Administratioa  (FAA),  DOT. 

action:  Final  rule. 


SUMMANV:  Tbis  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100  and  747-200  series  airplanes,  whidj 
currently  requires  inspection  of  the 
engine  nacelle  fire  extinguisher 
plumbing  to  detect  improper 
connectioiu  made  during  maintenance. 
This  condition,  if  not  corrected,  could 
result  m  failure  of  the  fire  extinguishing 
agent  to  reach  the  correct  engine  in  the 
event  of  an  engine  fire.  This  action 
requires  modification  of  the  engine 
nacelle  fire  extinguisher  plumbing  to 
preclude  improper  connection  and 
terminate  the  requirement  for 
inspections  and  functional  tests  of  the 
engine  fire  extinguishing  system 
plumbing.  This  amendment  is  prompted 
by  the  development  of  a  modification 
which  will  prevent  crossed  plumbing  in 
the  engine  nacelle  fire  extinguishing 
system. 

dates:  Effective  November  7. 1991.  The 
incorporatiaa  by  reference  of  certain 
publications  listed  in  the  regtilatians  is 
approved  by  the  Director  of  the  Federal 

Register  as  of  November  7, 1981. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Wa^ington 
98124. 

This  informatian  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Tran^Kirt  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton.  Washington:  , 
or  at  the  O&lce  of  the  Federal  Register, 
1100  L  Street  NW..  room  8401, 
Washington,  DC 

FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Jon  A.  Regimbal,  Seattle  Aircraft 
Certification  Office.  Propulsion  Brandi. 
ANM-140S:  telephone  (206)  227-2687. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Dh'ectorate.  MOl  Lind  Avenue  SW.. 
Renton.  Washington  98055-4066. 

SUPPlfMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
89-22-03.  Amendment  39-6353  (54  FR 
4U21.  October  IZ  1988),  applicable  to 
Boeing  Model  747-100  and  747-200 
series  airplanes,  to  require  modification 
of  the  engine  nacelle  fire  extinguisher 
plumbing  to  preclude  improper 
connection  and  terminate  the 
requirement  for  inspections  and 
functional  tests  of  die  engine  fire 
extinguishing  system  plumbing,  was 
published  in  the  Federal  Registar  on 
April  24. 1991  (56  FR  18782). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
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consideration  has  been  given  to  the 
comments  received. 

One  commenter  requested  that  the 
compliance  time  be  extended  from  the 
proposed  160  days  to  24  months,  due  to 
a  10-month  kit  delivery  lead  time  and  a 
need  to  accomplish  the  modification 
during  scheduled  maintenance.  The 
FAA  partially  concurs.  The  FAA  has 
contacted  the  manufacturer  and  has 
been  advised  that  the  required 
modification  kits  have  already  been 
delivered;  therefore,  the  commenter's 
concerns  regarding  a  long  delivery  lead 
time  are  not  warranted.  However,  in 
reconsideration  of  the  practical  aspect 
of  installing  the  required  modification 
during  affected  operators'  normal 
maintenance  schedules,  the  FAA  has 
determined  that  the  compliance  time  can 
be  increased  to  18  months.  Such  an 
extension  will  have  a  negligible  eff^ect 
on  safety,  since  the  inspections  of  the 
engine  Hre  extinguishing  system 
plumbing,  currently  required  by  AD  89- 
22-03,  will  remain  in  effect  until  the 
modification  of  the  system  is 
accomplished.  The  final  rule  has  been 
revised  accordingly. 

The  other  commenter  supported  the 
AD  as  proposed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  139  model 
747-100,  and  -200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  8  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  8  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Modification 
parts  are  estimated  to  cost  $1,200  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $13,120. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 


not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  28, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final'evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6353  and  by 
adding  the  following  new  airworthiness 
directive: 

91-20-06.  Boeing:  Amendment  39-8040. 
Docket  91-NM-56-AD.  Supersedes  AD 
89-22-03. 

Applicability:  Model  747-100  and  -200 
series  airplanes,  manufactured  prior  to 
January  1, 1981;  equipped  with  General 
Electric  CF6-45/50  or  Pratt  and  Whitney 
JT9D-70  engines;  as  listed  in  Boeing  Service 
Bulletin  747-28-2162,  dated  September  20. 
1990,  certified  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished.  To  preclude  cross 
connection  of  the  engine  nacelle  fire 
extinguishing  plumbing  during  maintenance, 
accomplish  the  following: 

A.  Within  10  days  after  October  24, 1989 
(the  effective  date  of  Amendment  39-6353. 
Ad  89-22-03],  and  thereafter,  immediately 
following  any  maintenance  action  which 
could  cause  mis-plumbing,  conduct  an 
inspection  of  the  engine  fire  extinguishing 
system  plumbing  in  accordance  with  Boeing 
Service  Bulletin  747-26A2094,  Revision  1, 
dated  March  25, 1983. 

B.  Before  further  flight  correct  any 
discrepancy  detected  during  the  functional 
tests  required  by  paragraph  A.  of  this  AD. 

C.  Within  18  months  after  the  effective  date 
of  this  amendment  modify  the  engine  fire 
extinguisher  system  plumbing  in  accordance 
with  Boeing  Service  Bulletin  747-26-2162, 
dated  September  20, 1990.  Accomplishment  of 
this  modification  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  A.  of  this  AD, 


D.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattie  ACO. 

E.  Special  flight  permits  may  be  issiied  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

F.  The  modification  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin  747- 
26-2162,  dated  September  2a  1990.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124.  Copies  may  be 
inspected  at  the  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton.  Washington,  or  at 
the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 

This  amendment  supersedes  Amendment 
39-6353,  AD  89-22-03. 

This  amendment  (39-804a  AD  91-20-06) 
becomes  effective  Novemt)er  7, 1991. 

Issued  in  Renton,  Washington,  on 
September  9, 1991. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-23739  Filed  10-2-91;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  91-NM-1 10-AD;  Amdt  3»- 
0039;  AD  91-20-05] 

Airworttilness  Dh-ective;  British 
Aerospace  Model  BAC  1-11  200  and 
400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAC  1-11  200  and  400  series 
airplanes,  which  requires  repetitive 
visual  inspections  to  detect  cracks  in  the 
skin  of  the  fuselage  pressure  floor  panel 
and  supporting  cleats,  and  repair,  if 
necessary;  and  eventual  installation  of 
modified  cleats.  This  amendment  is 
prompted  by  recent  reports  of  cracks 
discovered  in  the  skin  of  the  fuselage 
pressure  floor  panel  and  the  supporting 
cleats.  This  condition,  if  not  corrected, 
could  result  in  loss  of  cabin 
pressurization. 

DATES:  Effective  November  7, 1991. 
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The  incorporation  by  reference  of 
certain  publicatictns  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
7.1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  DuDes 
International  Airport  Washington.  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401.  Washington,  DC. 
FOR  FURTHER  INFORMATKM  COtfTACT: 

Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to  all 
British  Aerospace  Model  BAG  1-11  200 
and  400  series  airplanes,  which  requires 
repetitive  visual  inspections  to  detect 
cracks  in  the  skin  of  the  fuselage 
pressure  floor  panel  and  supporting 
cleats,  and  repair,  if  necessary:  and 
eventual  installation  of  modified  cleats, 
was  pubUshed  in  the  Federal  Register  on 
June  10. 1991  (56  FR  26624). 

Interested  persons  have  been  a^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  Air  Line  Pilots  Association,  the 
sole  commenter,  fully  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  &at  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  21  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  ^at  the  average  labor  cost 
will  be  $55  per  manhour.  The  estimated 
cost  for  required  parts  is  $500  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  US. 
operators  is  estimated  to  be  $115,850. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  govenuoenL  Therefore,  in  accordance 


widi  Executive  Order  12812.  H  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  prepare  bon  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  28. 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  rules 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

LisLof  Subjects  in  14  CFR  Part  38 

Air  transportation.  Aircraft,  Aviation    . 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C  108(g)  (Revised  Pub.  L  t7-449. 
lanuary  12. 1963):  and  14  CFR  11.88. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive; 

91-20-as.  British  AsrospacK  Amendment  39- 
8039.  Docket  No.  91-NM-llO-AD. 

AppircabHity:  All  Model  BAC  1-11  200  and 
400  series  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  loss  of  cabin  pressurization. 
accomplish  the  following: 

(a)  For  airplanes  operated  to  a  maximum  of 
7.5  pounds  per  square  inch  (psi)  cabin 
pressure  differential;  Prior  to  the 
accumulation  of  24.000  landings,  or  within 
3,000  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later  and  thereafter  at 
intervals  not  to  exceed  3.200  landings; 
perform  a  visual  inspection  of  the  skin  and 
cleats  at  the  front  and  rear  extremities  of  the 
twelve  stiffeners  to  detect  cracks,  in 
accordance  witii  British  Aerospace  Alert 
Service  Bulletin  S3-A-PMse9a  Issue  1.  dated 
January  7, 1901. 

(b)  For  airplanes  modified  for  operation  to 
a  maximum  of  8.2  psi  cabin  pressure 
dlfferentiaL  Prior  to  the  accumulation  of 
16.000  landings,  or  within  2JK0  landings  alter 


the  effective  date  of  this  AD.  whichever 
occurs  later  and  thereafter  at  intervals  not  to 
exceed  2.400  landings;  perform  a  visual 
inspection  of  the  skin  and  cleats  at  the  front 
and  rear  extremities  of  the  twelve  stiffeners 
to  detect  cracks,  in  accordance  with  the 
British  Aerospace  Alert  Service  Bulletin  53- 
A-PM5800,  Issue  1.  dated  January  7. 1991. 

(c)  If  skin  cracks  are  found,  prior  to  further 
flight,  repair  in  accordance  with  a  procedure 
approved  by  the  Manager.  Standardization 
Branch.  ANM-113.  FAA,  Transport  Airplane 
Directorate.  If  cleat  cracks  are  found,  prior  to 
further  flight,  replace  cracked  cleats  l^ 
installing  a  new  part  having  post- 
Modification  PM5B29  Part  (a)  configuration. 

(d)  For  all  airplanes:  Prior  to  the 
accunmlatian  ottBJOOO  landings,  install 
ModificatioB  PMSS29  Part  (a)  in  accordance 
with  Britiah  Aerospace  Alert  Service  Bulletin 
53-A-PMSB80.  Issue  1.  dated  [anuary  7. 1991. 

(e)  installatioii  of  ModificaUon  PM562S  Part 
(a),  in  accordance  with  British  Aerospace 
Alert  Service  Bulletin  SS-A-AfSSSa  Issue  1, 
dated  lanuary  7, 1901.  constitntes  terminating 
action  for  the  repetitive  inspectioas  required 
by  paragraphs  [a]  and  (b)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  as  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  t>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Standardization 
Branch.  ANM-llS. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(h)  The  inspection,  repair,  and  installation 
requirements  shall  be  done  in  accordance 
with  British  Aerospace  Alert  Service  Bulletin 
53-A-PM5990,  Issue  1.  dated  January  7, 1991. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552ta) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace,  PLC  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport  Washington.  DC  ZOOtl- 
0414.  Copies  may  be  inspected  at  the  FAA 
Transport  Airplane  Directorate.  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  1100  L  Street  NW..  room  8401. 
Washii^oo.  DC. 

This  amendment  (38-8038,  AD  91-2&-0&) 
becomes  effective  November  7. 199L 

Issued  is  Renton,  Waafaington.  oo 
September  8. 19BL 
DarreU  M.  Pedeison, 
Acting  Manager,  Transport  Airp/ane 
Dfrectorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-23736  Piled  10-2-81;  8:45  am] 
BiujMa  cooe  4si»-ts-ii 
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14  CFR  Part  39 

[Docket  No.  91-NM-75-AI^  Amdt  39-6017; 
AO  91-1»-14] 

AlrworthineM  Directives;  Britiah 
Aerospace  Model  BAe  146-100A, 
-200A.  and  -300A  Series  Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  British  Aerospace 
Model  BAe  146-lOOA,  -200A.  and  -300A 
series  airplanes,  which  requires  the 
installation  of  stronger  springs  in  the 
rear  and  forward  passenger  and  service 
doors,  and  an  increase  in  the  clearance 
between  the  side  baulk  blade  and  its 
abutment.  This  amendment  is  prompted 
by  a  report  which  indicates  that 
constant  high  outward  force  on  the  door 
during  the  opening  sequence  may 
prevent  the  side  baulk  blade  from 
retracting.  This  condition,  if  not 
corrected,  could  result  in  the  crew  or 
passengers  not  being  able  to  open  the 
doors  during  an  emergency  situation. 
DATES:  Effective  November  7. 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
7. 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  WiUiam  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  appUcable  to 
certain  British  Aerospace  Model  BAe 
14ft-100A,  -200A,  and  -300A  series 
airplanes,  which  requires  the 
installation  of  stronger  springs  in  the 
rear  and  forward  passenger  and  service 
doors,  and  an  increase  in  the  clearance 
between  the  side  baulk  blade  and  its 
abutment,  was  published  in  the  Federal 
Register  on  May  8, 1991  (56  FR  21345). 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

Since  issuance  of  the  Notice,  British 
Aerospace  has  issued  Revision  2  to 
Service  Bulletin  52-8*-00668  H,  J,  K,  and 
L,  dated  June  3, 1991,  which  Usts  the 
correct  references  to  the  modiflcation 
kits.  The  FAA  has  revised  the  final  rule 
to  reference  this  latest  revision  to  the 
service  bulletin  as  the  appropriate 
source  for  service  information. 
Furthermore,  since  this  revised  service 
bulletin  does  not  change  the 
applicability,  the  final  rule  references 
this  revised  service  bulletin  for 
applicabiUty. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  above.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator,  nor  increase  the  scope  of  the 
AD. 

It  is  estimated  that  74  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  60  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  The  required 
parts  will  be  suppUed  to  the  operators  at 
no  cost  by  the  manufactiu^r.  Based  on 
these  flgures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$203,500. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  rules 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 ' 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C.  1354(a].  1421  and  1423: 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-14.  Britisli  Aerospace:  Amendment  39- 
8017.  Docket  No.  91-NM-75-AD. 

Applicability:  Model  BAe  146-lOOA  -200A 
and  -300A  series  airplanes;  as  listed  in 
British  Aerospace  Service  Bulletin  52-69- 
00668  H.  J,  K  &  L.  Revision  2,  dated  June  3, 
1991,  on  w^ich  Modifications  HCM00668  H.  J. 
K  &  L,  and  HCM00931A  have  not  been 
accomplished:  certificated  In  any  category. 

Compliance:  Required  within  60  days  after 
the  efi^ective  date  of  this  AD,  unless 
previously  accomplished. 

To  ensure  that  the  forward  and  rear 
passenger  and  service  doors  open  during  an 
emergency  situation,  accomplish  the 
following: 

A.  Install  stronger  springs  to  increase 
tension  at  the  side  baulk  blade  in  the  right 
and  left  rear  and  forward  passenger  and 
service  doors  (Modification  HCM00668  H, ).  K 
&  L);  and  increase  the  clearance  between  die 
side  baulk  blade  and  its  abutment,  and 
shorten  the  plate  which  anchors  the  side 
baulk  return  springs  (Modification 
HCM00931A);  in  accordance  with  the 
Accomplishment  Instructions  of  British 
Aerospace  Service  Bulletin  52-69-00668  H, ), 
K,  &  L,  Revision  2.  dated  June  3, 1991. 

B.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  The  modification  requirements  shall  be 
done  in  accordance  with  British  Aerospace 
Service  Bulletin  52-89-00668  H.  J.  K.  &  L, 
Revision  2,  dated  June  3, 1991.  This 
incorporation  by  reference  was  approved  by  . 
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the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace,  PLC  Librarian  for  Service 
Bulletins.  P.O.  Box  17414.  Dulles  International 
Airport,  Washington,  DC  20041.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW..  room  8401, 
Washington.  DC. 

This  amendment  (39-8017,  AD  91-18-14) 
becomes  effective  November  7, 1991. 

Issued  in  Renton,  Washington,  on  August 
12, 1991. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-23737  Filed  10-2-91;  8:45  am) 

BILLIfM  CODC  4S10-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Lincomycin 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  that 
portion  of  the  regulations  reflecting 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Central 
Soya  Co.,  Inc.  The  NADA  provides  for 
the  manufacture  of  a  Type  B  medicated 
feed  containing  lincomycin.  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  withdrawing 
approval  of  the  NADA. 
EFFECTIVE  DATE:  October  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  {HFV-216),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-295- 
8749. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  NADA  133-508 
held  by  Central  Soya  Co.,  Inc..  P.O.  Box 
1400.  Fort  Wayne.  IN  46801-1400.  The 
NADA  provides  for  the  manufacture  of 
Type  B  medicated  feeds  containing 
lincomycin. 

This  document  removes  21  CFR 
585.325(a)(ll).  which  reflects  approval  of 
the  NADA. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
era  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

§558.325    (Amended] 

2.  Section  558.325  Lincomycin  is 
amended  by  removing  and  reserving 
paragraph  (a)(ll). 

Dated:  September  27. 1991. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  91-23787  Filed  10-2-91;  8:45  am] 

BILLINC  CODE  4160-01-M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  of  Immigration 
Review 

28  CFR  Part  68 

[Order  No.  1534-91] 

Rules  of  Practice  and  Procedure  for 
Administrative  Hearings  Before 
Administrative  Law  Judges  In  Cases 
Involving  Allegations  of  Unlawful 
Employment  of  Aliens  and  Unfair 
Immigration-related  Employment 
Practices 

agency:  Executive  Office  for 
Immigration  Review.  Justice. 
action:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  amends  part 
68  of  title  28  of  the  Code  of  Federal 
Regulations,  which  contains  the  rules  of 
practice  and  procedure  for 
administrative  hearings  conducted  to 
enforce  sections  274A,  274B,  and  274C  of 
the  Immigration  and  Nationality  Act,  ch. 
477,  66  Stat.  163  (1952)  (INA)  (8  U.S.C. 
1324a,  1324b.  and  1324c).  Sections  274A 
and  274B  were  added  to  the  INA  by  the 
Immigration  Reform  and  Control  Act  of 
1986,  Public  Law  No.  99-603, 100  Stat. 
3360-80  (1986)  (IRCA).  and  were 
amended  by  Title  V  of  the  Immigration 
Act  of  1990,  Public  Law  No.  101-649, 104 
Stat.  5053-57  (1990)  (IMMACT).  Section 
274C  was  added  to  the  INA  by 
IMMACT.  These  amendments  to  part  68 
of  28  CFR  are  necessary  to  bring  the 
practices  and  procedures  established  in 


that  Part  into  conformity  with  the 
provisions  of  IMMACT. 

DATES:  This  interim  rule  is  effective 
October  3, 1991.  Written  comments  must 
be  submitted  on  or  before  November  4, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041  (703)  756-6470. 

SUPPLEMENTARY  INFORMATION:  Sections  ^ 
274A,  274B,  and  274C  of  the  INA  require 
that  hearings  be  held  before 
Administrative  Law  Judges  in  cases 
involving  allegations  of: 

(1)  The  unlawful  hiring,  or  recruiting 
or  referring  for  a  fee,  for  employment  in 
the  United  States,  of  aliens  when  the 
hiring  person  or  entity  knows  that  the 
aliens  are  unauthorized  to  work  in  the 
United  States;  or  of  any  individual  when 
the  hiring  person  or  entity  fails  to 
comply  with  the  employment  eligibility 
verification  requirements  (8  U.S.C. 
1324a(a](l)]: 

(2)  The  continued  employment  of 
aliens  in  the  United  States  when  the 
hiring  ptrson  or  entity  knows  that  the 
aliens  are  or  have  become  unauthorized 
for  such  employment  (8  U.S.C. 
1324a(a)(2)): 

(3)  Unfair  immigration-related 
employment  practices  (8  U.S.C.  1324b); 

(4)  The  unlawful  imposition,  in  the 
hiring,  recruiting,  or  referring  for 
employment  of  any  individual,  of  any 
requirement  that  the  individual  post 
bond  or  security,  pay  or  agree  to  pay 
any  amount,  or  otherwise  guarantee  or 
indemnify  against  any  potential  liability 
under  8  IJ.S.C.  1324a,  for  unlawful  hiring, 
recruiting  or  referring  of  such  individual 
(8  U.S.C.  1324a{g)); 

(5)  Knowing  participation  by  any 
person  or  entity  in  activities  involving 
fraudulent  creation  or  use  of  documents 
for  the  purposes  of  satisfying,  or 
complying  with,  a  requirement  of  the 
INA  (8  U.S.C.  1324c). 

On  November  24. 1987,  the 
Department  of  Justice  published  an 
interim  final  rule  establishing 
administrative  practices  and  procedures 
to  implement  sections  274A  and  274B  of 
the  INA.  52  FR  44972  (Nov.  24. 1987). 
After  receiving  comments,  the 
Department  published  the  final  rule  on 
November  24,  1989.  54  FR  48593  (Nov.  24, 
1989).  That  rule  governed  all  cases 
properly  brought  before  an 
Administrative  Law  Judge  that  comply 
with  the  requirements  of  the  INA.  Then, 
on  November  28, 1990.  Congress  enacted 
the  Immigration  Act  of  1990  (IMMACT), 
which  amended  sections  274A  and  274B 
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of  the  INA,  and  added  section  274C. 
This  amendment  necessitated  certain 
revisions  to  the  practices  and 
procedures  established  by  part  68, 
which  are  set  forth  in  this  interim  rule. 

In  addition  to  the  revisions 
necessitated  by  IMMACT.  the  Executive 
Office  for  Immi^ation  Review  amended 
several  sections  which  have  proven 
particularly  troublesome  or  added  new 
sections  to  increase  administrative 
e^iciency.  For  example,  a  new  section. 
S  68.10,  was  added  to  facilitate  the 
dismissal  of  an  action  where  the 
complainant  has  failed  to  state  a  claim 
upon  which  relief  can  be  granted. 
Another  section  revised  for 
administrative  efficiency  was  S  68.33. 
dealing  with  appearances  and 
representation,  which  now  provides  that 
a  request  for  hearing  Hied  by  an 
attorney  will  be  considered,  in  certain 
circumstances,  to  be  a  notice  of 
representation  by  that  attorney.  In     " 
addition,  under  §  68.53,  the  Chief 
Administrative  Hearing  Officer's 
authority  to  review  an  Administrative 
Law  Judge's  decision  and  order  in  cases 
arising  under  sections  274A  and  274C  of 
the  INA  was  made  discretionary.  This 
was  also  the  case  under  the  1987  interim 
final  rule,  which  was  the  effective  rule 
for  the  first  two  years  following 
enactment  of  the  INA. 

The  following  section  by  section 
analysis  describes  in  detail  the  specific 
changes  which  this  interim  rule  makes 
to  individual  sections  of  the  current  rale. 

Section  68.1  briefly  sets  out  the  scope 
of  the  rules  of  practice.  It  has  been 
revised  to  state  that  the  Federal  Rules  of 
Civil  Procedure  may  be  used  as  a 
general  guideline  in  any  situation  not 
provided  for  by  these  rules,  the 
Administrative  Procediu^  Act  or  by  any 
other  applicable  statute,  executive  order 
or  regulation.  This  provision  was 
changed  to  highlight  the  importance  of 
adhering  to  the  Administrative 
Procedure  Act.  and  to  discourage  undue 
reliance  on  the  Federal  Rules  of  Civil 
Procedure.  It  also  gives  the 
Administrative  Law  Judge  more 
flexibility  to  apply  the  standard  most 
appropriate  to  a  situation  not  covered 
by  the  Administrative  Procedure  Act 
Thia  section  also  has  been  revised  to 
make  these  rules  applicable  to  doamient 
fraud  cases  under  section  274C  of  the 
INA. 

Section  68.2  paragraph  (d)  was 
revised  to  include  the  discretionary 
review  authority  of  the  Chief 
Administrative  Hearing  Officer  for  cases 
involving  sections  274A  and  274C  of  the 
INA. 

Section  68^  paragraph  (f)  was 
amended  to  include  cases  arising  under 
section  274C  of  the  INA, 


Section  68.2  paragraph  (1]  was  revised 
to  add  to  the  definition  of  a  party,  a 
charging  party  in  an  unfair  immigration- 
related  employment  practice  case, 
making  this  paragraph  consistent  with 
section  274B{e){3)  of  the  INA,  which 
states  that  the  person  filing  an  unfair 
immigration-related  employment 
practice  charge  with  the  Special  Counsel 
will  be  considered  a  party  to  a 
complaint  before  an  Administrative  Law 
Judge.  In  particular,  this  definition 
recognizes  that  the  person  filing  the 
charge,  as  a  party  under  this  definition, 
becomes  a  party  to  any  settlement 
agreement  piu^uant  to  the  provisions  of 
S  68.14(a)  of  this  part. 

Section  68.2  paragraph  (r)  was 
relettered  as  paragraph  (n)  and 
paragraphs  (n)  through  (q)  were 
relettered  as  (o)  through  (r), 
respectively.  Paragraph  (q],  relettered  as 
(r),  was  revised  to  properly  reflect  the 
amendments  made  to  the  INA  by  the 
Immigration  Act  of  1990;  namely,  the 
definition  of  an  unfair  immigration- 
related  employment  practice  case  was 
expanded  to  include:  (1)  An  entity's 
requesting  of  documents  beyond  those 
required  by  section  274A(b);  (2)  an 
entity's  refusal  to  accept  documents 
which  appear  genuine;  and  (3) 
intimidation,  threats,  coercion,  or 
retaliation  against  any  individual  for  the 
purpose  of  interfering  with  an 
individual's  rights  under  section  274B. 
This  last  provision  would  include 
intimidation,  threats,  coercion,  or 
retaliation  against  an  individual  who 
might  not  otherwise  have  a  claim  under 
section  274B,  but  rather  has  assisted 
another  in  that  individual's  section  274B 
claim. 

New  S  68.4,  Complaints  regarding 
unfair  immigration-related  employment 
practices.  This  new  section  was  added 
to  set  out  the  appropriate  time  periods 
for  the  filing  of  complaints  under  section 
274BoftheINA. 

As  a  result  of  this  addition,  §  S  68.4 
through  68.6  were  redesignated  as 
§S  68.5  through  68.9. 

Section  68.5,  Notice  of  date,  time,  and 
place  of  hearing,  was  amended  to  reflect 
the  requirement  that  a  hearing  held 
pursuant  to  section  274C  of  the  INA  be 
held  at  the  nearest  practicable  location. 

Section  68.6(a]  was  amended  to 
provide  that  pleadings,  including 
complaints,  must  be  filed  with  the  Chief 
Administrative  Hearing  Officer  prior  to 
the  assignment  of  the  case  to  an 
Administrative  Law  Judge.  This  change 
makes  it  clear  that  all  such  filings  must 
be  with  the  Chief  Administrative 
Hearing  Officer  in  Falls  Church, 
Virginia.  Previously,  the  regulation 
stipulated  that  pleadings  could  be  filed 
with  the  Office  of  the  Chief 


Administrative  Hearing  Officer,  which 
could  be  misunderstood  to  include  the 
offices  where  Administrative  Law 
Judges,  including  Administrative  Law 
Judges  "borrowed"  from  other  agencies, 
are  located. 

Section  68.7(a)  was  revised  to  require 
that  all  pleadings  be  dated. 

A  new  paragraph  |  68.7(b)(5).  was 
added  requiring  complainants  to  provide 
the  Chief  Administrative  Hearing 
Officer  with  the  proper  parties  to  be 
served  with  the  complaint. 

Section  68.7(c)  was  amended  to  state 
that  a  complaint  filed  pursuant  to 
sections  274A  and  274C  of  the  INA  shall 
be  signed  by  an  attorney,  and 
accompanied  by  a  copy  of  the  Notice  of 
Intent  to  Fine  and  Request  for  Hearing. 

Section  68.8(c)(2)  is  amended  to 
indicate  that  the  rule  allowing  five 
additional  days  for  responding  to 
pleadings  or  documents  mailed  to  the 
parties  does  not  apply  to  complaints  or 
subpoenas.  Since  a  complaint  or 
subpoena  is  deemed  served  only  when  it 
is  received,  it  is  unnecessary  to  take  into 
account  any  mailing  delays. 

New  §  68.10  Motion  to  dismiss  for 
failure  to  state  a  claim  upon  which  relief 
can  be  granted.  This  new  section  was 
added  to  allow  an  Administrative  Law 
Judge,  upon  respondent's  motion,  to 
dismiss  a  complaint  for  failure  to  state  a 
claim  upon  which  rehef  can  be  granted. 
By  adding  this  provision  to  the 
regulations,  the  Administrative  Law 
Judges  will  be  clearly  authorized  to 
dismiss  a  complaint  without  having  to 
resort  to  the  Federal  Rules  of  Civil 
Procedure.  A  motion  to  dismiss  filed 
pursuant  to  this  section  is  not  to  be  used 
as  a  delay  tactia  Therefore,  the  filing  of 
such  a  motion  will  not  stay  the  time 
period  for  answering  a  complaint,  unless 
the  Administrative  Law  Judge  allows 
otherwise. 

Because  of  the  addition  of  S  68.10, 
§  §  68.9  through  68.52  were  renumbered 
68.11  through  68.54,  respectively. 

Section  68.14(a),  concerning  the 
submission  and  form  of  consent  findings 
and  settlement  agreements,  has  been 
revised  to  clarify  that  it  is  mandatory  for 
the  parties  or  their  representative  or 
counsel  to  submit  the  actual  provisions 
of  the  proposed  agreement  to  the 
Administrative  Law  Judge.  The  section 
also  mandates  that  those  individuals 
also  submit  a  proposed  decision  and 
order  to  the  Administrative  Law  Judge. 

Section  68.15,  Intervenor  in  unfair 
immigration-related  employment  cases, 
was  amended  by  deleting  the  phrase 
establishing  the  grounds  upon  which  the 
Administrative  Law  Judge  would  allow 
intervention.  This  revision  more  closely 
follows  the  broad  discretionary  power 
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of  the  Administrative  Law  Judge  to  grant 
intervention,  as  stated  at  section 
274B(e)(3)  of  the  INA. 

Section  68.23  dehneates  the 
appropriate  actions  available  if  a  party 
fails  to  comply  with  orders  issued  by  the. 
Administrative  Law  Judge  during  the 
discovery  phase  of  the  case.  The  term 
"likewise"  is  deleted  from  paragraph  (a) 
as  surplusage.  Paragraph  (c)  was 
amended  by  removing  language  which 
appeared  to  grant  an  Administrative 
Law  Judge  the  authority  to  impose 
sanctions  not  envisioned  by  the 
regulations.  This  revision  clarifies  that 
an  Administrative  Law  Judge  may 
impose  only  those  sanctions  listed  in  the 
regulations.  Also,  several  grammatical 
revisions  were  made  to  paragraph  (c). 

Section  68.25,  dealing  with  subpoenas, 
is  revised  to  clarify  that  the 
Administrative  Law  Judge  has 
discretionary  authority  to  issue  a 
subpoena  at  any  point  in  a  proceeding. 
The  Administrative  Law  Judge  may 
issue  a  subpoena  upon  his  or  her  own 
determination  or  upon  the  request  of  one 
of  the  parties.  The  amendment 
eliminates  the  requirement  that  a 
written  application  be  filed  with  the 
Administrative  Law  Judge  before  a 
subpoena  be  issued.  In  addition,  this 
section  was  revised  to  take  into  account 
those  situations  where  a  subpoena  has 
been  requested  or  issued  prior  to  the 
filing  of  a  complaint.  Also,  this 
subsection  was  amended  to  clarify  that 
mileage  and  witness  fee  payments  from 
the  government  need  not  be  paid  at  the 
time  the  subpoena  is  served.  Note  that 
service  of  the  subpoena  is  effective  on 
the  date  the  subpoena  is  received. 

The  former  S  68.25(b]  was  deleted  as 
unnecessary  since  the  Administrative 
Law  Judge's  discretionary  authority  to 
issue  subpoenas  provided  in  §  6e.25(a} 
allows  him  or  her  to  accept  or  reject  any 
request  for  a  subpoena,  regardless  of  the 
time  filed.  TTiis  change  in  no  way 
restricts  the  Immigration  and 
Naturalization  Service's  authority  to 
issue  subpoenas  pursuant  to  section  235 
of  the  INA. 

Section  68.28  deals  with  the  authority 
granted  to  Administrative  Law  Judges 
necessary  to  carry  out  the  hearing 
provisions  of  sections  274A,  274B,  and 
274C  of  the  INA.  This  section  of  the  rule 
is  changed  to  emphasize  the  importance 
of  the  Administrative  Procedure  Act, 
and  to  de-emphasize  the  role  of  the 
Federal  Rules  of  Civil  Procedure. 
Accordingly.  §  68.28(a)(1)  is  amended  to 
read  that  any  hearing  must  be 
conducted  in  accordance  with  the  rules 
under  the  Administrative  Procedure  Act. 
In  addition,  the  former  paragraph  (8)  of 
§  68  28(a)  is  removed  as  surplusage, 
because  S  6^1  already  provides  that  the 


Federal  Rules  of  Civil  Procedure  may  be 
used  as  a  general  guideline  in  any 
situation  not  otherwise  provided  for  by 
these  rules,  the  Administrative 
Procedure  Act  or  by  any  other 
applicable  statute,  executive  order  or 
regulation.  Section  68.28(a)(9)  is 
renumbered  S  88.28(a)(8)  and  revised  by 
removing  ambiguous  and  vague 
language:  this  provision  now  clearly 
states  that  the  action  taken  by  the 
Administrative  Law  Judge  must  be  an 
appropriate  action  in  light  of  the 
circumstances. 

Section  68.33  deals  with  appearances 
and  representation  of  a  party.  Section 
68.33(b)(5)  is  changed  to  require  that  a 
notice  of  appearance  be  signed  by  the 
attorney  who  filed  the  notice.  This 
section  was  also  revised  to  indicate  that 
a  request  for  hearing,  filed  by  an 
attorney  pursuant  to  sections  274A  or 
274C  of  the  INA  and  containing  the 
same  information  required  by  this 
section,  shall  be  considered  a  notice  of 
appearance.  This  revision  was 
implemented  to  expedite  and  simplify 
the  proceedings  before  an 
Administrative  Law  Judge  and  also  to 
allow  the  Chief  Administrative  Hearing 
Officer  to  serve  a  complaint  and  notice 
of  hearing  on  the  respondent's  attorney 
where  the  attorney  has  clearly  stated  in 
the  request  for  hearing  that  he  or  she 
represents  the  respondent  in  this  matter. 

Section  68.37(b)  was  revised  by 
adding  language  which  enables  an 
Administrative  Law  Judge  to  dismiss  a 
complaint  because  of  a  complainant's 
failure  to  respond  to  orders  bom  the 
bench.  This  provision  allows  an 
Administrative  Law  Judge  more 
authority  to  dismiss  a  case  where  a 
complainant,  for  whatever  reason,  has 
seemingly  abandoned  the  complaint. 

Section  68.38(a)  provides  the  time 
frame  for  the  submission  of  motions  for 
summary  decision  and  is  amended  in  its 
entirety  to  make  it  consistent  with  the 
time  frames  for  pleadings,  set  out  in 
revised  i  68.8(a).  The  language  requiring 
that  a  motion  for  summary  decision  be 
received  at  least  twenty  days  prior  to  a 
hearing  was  further  amended  to  allow 
an  Administrative  Law  Judge  to  accept 
such  a  motion  within  the  twenty  days 
prior  to  a  hearing,  if  he  or  she  deems  it 
appropriate.  This  change  allows  the 
Administrative  Law  Judge  more 
discretion  and  flexibility.  The  former 
section  did  not  permit  an  Administrative 
Law  Judge  to  grant  a  motion  for 
summary  decision  where  the  motion 
was  filed  within  twenty  days  of  the 
hearing. 

Section  68.52(c)  was  revised  and 
reorganized  to  reflect  changes  made  by 
the  Immigration  Act  of  1990.  The 
provisions  of  this  subsection  now  follow 


the  same  order  as  the  INA,  in  that  the 
available  remedies  that  may  be  ordered 
by  an  Administrative  Law  Judge  in 
unlawful  employment  cases  appear  first, 
followed  by  unfair  immigration-related 
employment  practice  cases,  and  finally, 
document  fraud  cases.  Additionally,  all 
three  subsections  now  contain  a  section 
concerning  the  awarding  of  attorney's 
fees. 

The  provision  respecting  unfair 
immigration-related  employment 
practice  cases,  paragraph  (c)(2)(i).  was 
expanded  to  include  the  additional 
remedies  enacted  by  the  Immigration 
Act  of  1990.  Thus,  the  Administrative 
Law  Judge  can  now  order  the  employer 
to  remove  a  false  performance  review 
from  a  personnel  file.  Also,  the  civil 
penalties  for  unfair  immigration-related 
employment  practice  cases  were  revised 
by  the  IMMACT  to  mirror  the  civil 
penalties  for  unlawful  employment 
cases,  and  paragraph  (c)(2)(i)  was 
amended  accordingly.  In  paragraph 
(c)(2)(ii),  language  was  added  to  the 
back  pay  hability  provisions  to  include 
actions  now  deemed  to  be  unfair 
immigration-related  employment 
practices. 

Section  68.52(c)  was  also  amended  by 
adding  a  new  paragraph  (4).  This 
paragraph  provides  that  an 
Administrative  Law  Judge  may,  in  the 
interest  of  justice,  correct  a  decision  and 
order  within  30  days  in  a  case  arising 
under  section  274A  or  274C  of  the  INA. 
and  within  sixty  days  in  a  case  arising 
under  section  274B  of  the  INA.  While 
Administrative  Law  Judges  have 
previously  issued  amended  orders  as 
necessary,  this  addition  makes  it  clear 
that  only  clerical  mistakes  or 
typographical  errors  should  be  corrected 
in  this  manner.  The  time  limits  are 
necessary  pursuant  to  the  restrictions  in 
sections  274A(e)(7),  274B(i)(l).  and 
274C(d)(4)  of  the  INA. 

Section  66.53(a)  is  revised  to  provide 
for  discretionary  review  by  the  Chief 
Administrative  Hearing  Officer  of 
Administrative  Law  Judge  orders,  and 
revises  the  language  of  S  68.53(a)  in  a 
manner  consistent  with  sections 
274(e)(7)  and  274(C)(4)  of  the  INA.  This 
amendment  is  necessary  to  facilitate 
consistent  decisions  from  the  Office  of 
the  Chief  Administrative  hearing 
Officer.  Under  the  previous  rule,  if  an 
Administrative  Law  Judge  renders  a 
decision  which  is  wholly  inconsistent 
with  the  policy  of  the  Office  of  the  Chief 
Administrative  Hearing  Officer  or  with 
preceding  decisions  issued  by  the  Office 
of  the  Chief  Administrative  Hearing 
Officer,  the  Chief  Administrative 
Hearing  Officer  could  not  review  the 
decision  without  first  receiving  a  request 
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for  administrative  review  from  aae  of 
the  pculies.  This  was  determined  to  be 
in  contrast  with  the  INA  and  the 
Administrative  Procedure  Act  The 
abihty  of  the  Chief  Administrative 
Hearing  Officer  to  resolve  or  correct 
inconsistent  rulings  caimot  be 
dependent  upon  a  request  for  review. 

The  power  to  modify  or  vacate  an 
Administrative  Law  Judge's  decision 
and  order  is  given  to  the  Attorney 
General  in  sections  274A(e)(7]  and 
274QdX4)  of  the  INA.  These  sections 
limit  the  Attorney  General's  abihty  to 
delegate  this  authority  by  prohibiting  the 
entity  having  review  authority  in  section 
274A  cases  (the  Chief  Administrative 
Hearing  Officer]  from  having  review 
authority  over  other  immigration-related 
matters.  The  Chief  Administrative 
Hearing  Officer  does  not  have  authority 
over  other  immigration-related  matters. 
Moreover,  the  Administrative  Procedure 
Act  clearly  permits,  and  in  fact 
envisions,  that  an  agency  have 
discretionary  administrative  review 
authority.  (See  5  U.S.C  557(b)).  Without 
such  discretionary  review  authority, 
there  is  no  mechanism  to  ensure  this 
development  of  a  cohesive,  consistent, 
and  nationwide  body  of  agen<^ 
caselaw. 

Section  68.53(a)(1)  is  modified  to 
comply  with  the  language  of  sections 
274A(e)(7)  and  274qd)(4)  of  the  INA.  so 
that  when  the  Chief  Administrative 
Hearing  Officer  issues  an  order  which 
modifies  or  vacates  the  order  of  an 
Administrative  Law  Judge,  the  Chief 
Administrative  Hearing  Officer's  order 
becomes  the  final  agency  order. 
Conversely,  where  the  Chief 
Administrative  Hearing  Officer  does  not 
issue  an  order  which  modifies  or 
vacates  the  Administratrve  Law  Judge's 
order,  the  Administrative  Law  Judge's 
order  becomes  the  final  agency  order, 
thirty  days  after  it  is  issued.  This  section 
is  also  changed  to  clarify  when  the 
forty-five  days  begins  to  run  for  judicial 
review  of  the  final  agency  order. 

Additonally,  the  five  day  time  period 
for  requesting  administrative  review 
was  removed  for  administrative 
efficiency.  The  Chief  Administrative 
Hearing  Officer's  discretionary  review 
authority  makes  it  mwecessary  diat  a 
request  for  review  be  filed  before  an 
order  can  be  reviewed  and  therefore  it  is 
not  necessary  to  have  a  time  limitation 
on  receiving  requests  for  review. 
Howevo-.  if  a  party  wishes  to  file  a 
request  for  review,  it  can  still  do  so, 
keeping  in  mind  that  the  Chief 
Administrative  Hearing  Officer  has 
thirty  days  to  review  an  Administrative 
Law  Judge's  order. 

Section  68.53  was  ako  revised  by 
adding  two  new  paragraphs,  (c)  and  (d). 


which  provide  for  disposition  of 
remaining  substantive  issues  and 
administrative  review  of  interlocutory 
orders,  respectively.  Paragraph  (c)  was 
inserted  to  make  it  clear  that  an 
Administrative  Law  Judge  may  dispose 
of  any  Issues  which  remain  following 
the  issuance  of  a  Chief  Administrative  . 
Hearing  Officer's  order.  Paragraph  (d) 
was  added  to  allow  for  the 
determination  of  a  disputed  question  of 
law  or  policy  which  meets  the  criteria 
set  forth  in  paragraph  (d)  prior  to  the 
issuance  of  a  final  decision  and  order  by 
the  Administrative  Law  Judge.  It  should 
be  noted,  however,  that  where  a  party 
requests  a  review  of  an  interlocutory 
order  and  the  Chief  Administrative 
Hearing  Officer  chooses  not  to  review 
the  order,  or  a  particular  issue  contained 
in  the  order,  that  party  has  not  waived 
its  abihty  to  raise  the  issue  in  a  later 
appeal.  This  subsection's  language 
parallels  the  recommendations  of  the 
Administrative  Conference  of  the  United 
States,  as  published  in  1  CFR  305.71-1. 

The  decision  of  the  Executive  Office 
for  fanmigrati'on  Review  to  implement 
this  rule  as  an  interim  nde,  with 
provision  for  post-promulgation  public 
comment,  is  based  upon  the  "good 
cause"  exception  found  at  5  U.S.C 
553(d).  It  is  necessary  and  proper  to 
implement  this  interim  rule  immediately 
because,  to  a  significant  extent,  the 
language  of  this  regulation  merely  tracks 
the  lan(Tuage  of  the  implementing 
statute.  Moreover,  because  this  interim 
rule  implements  section  274C  of  the  INA. 
which  became  effective  on  November 
29, 1990,  immediate  implementation  of 
this  rule  is  necessary  to  provide 
corresp(XKling  rules  of  practice  and 
procedure  for  administrative  hearings 
under  274C  Finally,  these  regulations  do 
not  make  any  substantive  changes  or 
take  away  rights  which  were 
estabhshed  in  the  statute  or  eariier  rules 
of  practice  and  procedure.  Therefore. 
these  regulations  are  effective  on  the 
date  of  publication,  the  Executive  Office 
for  Immigration  Review  invites  pubhc 
comments  within  thirty  days  of  the 
effective  date  of  these  rules. 

Moreover,  in  accordance  with  5  U.S.C 
605(b),  the  Attorney  General  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  maior  rule  within  the 
meaning  of  section  1(b)  of  Execntive 
Order  No.  12291,  nor  does  it  have 
Federalism  hx^)Ucations  warranting  the 
preparatioD  of  a  FederaUsm  Assessment 
in  accordance  with  section  0  of 
Executive  Order  Na  12612. 


List  of  Subjects  hi  28  CFR  Part  68 

Administrative  practice  and 
procedure,  Ahens.  Gtizenship  and 
naturalization.  Civil  Rights, 
Discrimination  in  employment 
Employment  Equal  employment 
opportunity,  Immigration.  Nationality, 
Non-discrimination. 

Accordingly,  title  28,  part  68  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  68— {AMENDED] 

1.  The  authority  citation  for  part  68  is 
revised  to  read  as  follows: 

Autliority:  5  U.S.C.  301,  554;  8  U.S.C  110& 
1324a.  1324b,  and  1324c. 

2.  The  table  of  contents  for  part  68  ia 
revised  to  read  as  follows: 

68.1  Scope  of  rules. 

68.2  Definitiona. 

68.3  Servlceof  complaint  notice  of  hearing, 
written  orders,  and  deciaions. 

68.4  Complainta  regarding  unfair 
immigration-related  employment 
practices. 

68.5  Notice  of  data,  time,  and  place  of 
hearing. 

68.6  Service  and  filing  of  documents. 

68.7  Form  of  pleadioei. 

68.8  Time  computations. 

68.9  Responsive  pleadings-anawer. 

68.10  Motion  to  dismiss  for  faihire  to  state  a 
claim  upon  which  relief  can  t>e  granted. 

68.11  Motions  and  requests. 
Prehearing  statements. 
Conferences. 

CooseDt  findings  or  diamissal. 
Intervene  in  unfair  Immigration- 
related  empk>yreent  casea. 

68.16    ConaoUdatioii  of  hearings. 
Amicoa  curiae. 

Diacovery — general  provisions. 
Written  interrogatoriea  to  partiea. 
Production  of  documents,  things,  and 
inspection  of  land. 

68.21  Admissions. 

68.22  Depositioos. 

68.23  Motion  to  compel  response  to 
discovery;  sanctioos. 

68.24  Use  of  depositions  at  hearings. 

68.25  Subpoenas. 

68.28    Designation  at  Administrative  Law 
-    Judge. 

68.27  Continuances. 

68.28  Authority  of  Administrative  Law 
Judge. 

68.29  Unavailability  of  Administrative  Law 
Judge. 

68.30  Disquabficatioa. 
Separatioo  of  functions. 
Expedition. 

Appearances  and  repreaentatioo. 
Legal  aaaistanca. 
Standarda  of  conduct 
Ex  parte  communications. 
Waiver  of  right  to  appear  and  failure 

to  participate  or  to  appear. 
6a38    Motion  for  suomtary  decision. 


68.12 
68.13 
6&14 
6ai5 


68.17 
68.18 
68.19 
68.20 


68.31 
6a32 
68.33 
68.34 
6&35 
68J6 
68.37 
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68.39  Formal  hearings. 

68.40  Evidence. 

68.41  Official  notice. 

68.42  In  camera  and  protective  orders. 

68.43  Exhibits. 

68.44  Records  in  other  proceedings. 

68.45  DeRignation  of  parts  of  documents. 

68.46  Authenticity. 

68.47  Stipulations. 

68.48  Record  of  hearings. 

68.49  Closing  the  record. 

68.50  Receipt  of  documents  after  bearing. 
68^1  Restricted  access. 

68.52  Decision  and  order  of  the 
Administrative  Law  Judge. 

68.53  Administrative  and  judicial  review. 

68.54  Filing  of  the  official  record. 

3.  Section  68.1  is  revised  to  read  as 
follows: 

S  68.1    Scope  of  rules. 

These  rules  of  practice  are  applicable 
to  adjudicatory  proceedings  before 
Administrative  Law  Judges  of  the 
Executive  Office  for  Immigration 
Review,  United  States  Department  of 
Justice,  with  regard  to  unlawful 
employment  cases  under  section  Z74A  of 
the  INA,  unfair  immigration-related 
employment  practice  cases  under 
section  274B  of  the  INA,  and  document 
fraud  cases  under  section  274C  of  the 
INA.  Such  proceedings  shall  be 
conducted  expeditiously  and  the  parties 
shall  make  every  eH'ort  at  each  stage  of 
a  proceeding  to  avoid  delay.  To  the 
extent  that  these  rules  may  be 
inconsistent  with  a  rule  of  special 
application  as  provided  by  statute, 
executive  order,  or  regulation,  the  latter 
is  controlling.  The  Rules  of  Civil 
Procedure  for  the  District  Courts  of  the 
United  States  may  be  used  as  a  general 
guideline  in  any  situation  not  provided 
for  or  controlled  by  these  rules,  the 
Administrative  Procedure  Act,  or  by  any 
other  applicable  statute,  executive 
order,  or  regulation. 

4.  In  5  68.2.  paragraphs  (d),  (f).  (1).  (n) 
through  (r)  are  revised  to  read  as 
follows: 

§68.2    Definition*. 

For  purposes  of  these  rules: 

(d)  Chief  Administrative  Hearing 
Officer  or  an  official  who  has  been 
designated  to  act  as  the  Chief 
Administrative  Hearing  Officer,  is  the 
official  who,  under  the  Director, 
Executive  Office  for  Immigration 
Review,  generally  administers  the 
Administrative  Law  Judge  program,  and 
exercises  administrative  supervision 
over  Administrative  Law  Judges  and 
others  assigned  to  the  ORice  of  the 
Chief  Administrative  Hearing  Officer, 
and  who,  in  accordance  with  sections 
274A(e)(7)  and  274C(d)[4j  of  the  INA. 


exercises  discretionary  authority  to 
review  the  decisions  and  orders  of 
Administrative  Law  Judges  adjudicated 
under  sections  274A  and  274C  of  the 
INA: 

*  *        *        •        • 

(f)  Complainant  means  the 
Immigration  and  Naturalization  Service 
in  cases  arising  under  section  274A  and 
274C  of  the  INA.  In  cases  arising  under 
section  274B  of  the  INA,  "complainant" 
means  the  Special  Counsel  (as  defined 
in  S  e8.2(p}),  and  also  includes  the 
person  or  entity  who  has  filed  a  charge 
with  the  Special  Counsel,  or,  in  private 
actions,  an  individual  or  private 
organization; 

*  •        *        *        • 

(1)  Party  includes  all  persons  or 
entities  named  or  admitted  as  a 
complainant,  respondent  or  intervenor 
in  a  proceeding:  or,  any  person  filing  a 
charge  with  the  Special  Counsel  under 
274B,  resulting  in  the  fihng  of  a 
complaint  concerning  an  unfair 
immigration-related  employment 
practice: 

(n)  Prohibition  of  indemnity  bond 
cases  means  cases  under  274A(g)  of  the 
INA  in  which  a  person  or  entity 
requires,  as  a  prerequisite  to  the  hiring, 
recruiting  or  referring  of  any  individual 
for  employment  in  the  United  Stales, 
that  the  individual  post  a  bond  or 
security,  pay  or  agree  to  pay  an  amount 
or  otherwise  provide  a  financial 
guarantee  or  indemnity  against  any 
potential  liability  arising  imder  274A  as 
a  result  of  the  hiring,  recruiting,  or 
referring  of  the  individual: 

(0)  Respondent  means  a  party  to  an 
adjudicatory  proceeding  against  whom 
fmdings  may  be  made  or  who  may  be 
required  to  provide  relief  or  take 
remedial  action: 

(p)  Special  Counsel  means  the  Special 
Counsel  for  Immigration-Related  Unfair 
Employment  Practices  appointed  by  the 
President  under  section  274B  of  the  INA, 
or  his  or  her  designee: 

(q)  Unlawful  employment  coses 
means  cases  involving  knowingly  hiring, 
recruiting  or  referring  for  a  fee,  or 
continued  employment  of  certain  aliens 
and  cases  involving  failure  to  comply 
with  verification  requirements  in 
violation  of  section  274A  of  the  INA: 

(r)  Unfair  immigration-related 
employment  practice  cases  means  cases 
involving  allegations  imder  section  274B 
of  the  INA  with  respect  to: 

(1)  The  hiring,  or  recruitment  or 
referral  for  a  fee,  of  an  individual  for 
employment,  or  the  discharging  of  an 
individual  from  employment  by  a 
person  or  other  entity: 


(i)  Because  of  such  individual's 
national  origin,  or 

(ii)  In  the  case  of  a  protected 
individual,  as  defined  in  section 
274B(a](3)  of  the  INA.  because  of  such 
individual's  citizenship  status, 

(2)  The  use,  by  a  person  or  other 
entity,  of  intimidation,  threats,  coercion. 
or  retaliation  against  an  individual  for 
the  purposes  described  in  section 
27«(a)(5)  of  the  INA:  or 

(3)  A  person  or  other  entity's  request 
for  purposes  of  satisfying  the 
requirements  of  section  274a(b)  of  the 
INA,  for  more  or  different  documents 
than  are  required  under  such  section  or 
refusing  to  honor  documents  tendered 
that  on  their  face  reasonably  appear  to 
be  genuine  and  to  relate  to  the 
individual. 

{{68.4—684    [Redesignated ■• 

{{68.5— 68.9J; 

§§68.8-68.52    [Redesignated  as 
§§68.11—68.54] 

5.  Sections  68.9  through  68.52  are 
redesignated  as  §  §  68.11  through  68.54 
and  SS  68.4  through  68.8  are 
redesignated  as  SS  68.5  through  68.9, 
respectively. 

6.  A  new  §  6&4  is  added  to  read  as 
follows: 

§  68.4    Complaints  regarding  unfair 
Immigration-related  employment  practices. 

(a)  Generally.  An  individual  must  file 
a  charge  with  the  Special  Counsel 
within  one  hundred  and  eighty  (180) 
days  of  the  date  of  the  alleged  unfair 
immigration-related  employment 
practice. 

(bj  The  Special  Counsel  shall,  within 
one  hundred  and  twenty  (120)  days  of 
the  date  of  receipt  of  the  charge: 

(1)  Determine  whether  there  is  a 
reasonable  cause  to  beUeve  the  charge 
is  true  and  whether  to  bring  a  complaint 
respecting  the  charge  with  the  Chief 
Administrative  Hearing  Officer  within 
the  120-day  period;  or, 

(2)  Notify  the  party  within  the  120-day 
period  that  the  Special  Counsel  will  not 
file  a  complaint  with  the  Chief 
Administrative  Hearing  Officer  withirr 
the  120-day  period. 

(c)  The  charging  individual  may  file  a 
complaint  directly  with  the  Chief 
Administrative  Hearing  Officer  within 
ninety  (90)  days  after  the  date  of  receipt 
of  notice  that  the  Special  Counsel  will 
not  be  filing  a  complaint  within  the  120- 
day  period.  However,  the  Special 
Counsel's  failure  to  file  a  complaint 
within  the  120-day  period  will  not  affect 
the  ri^t  of  the  Special  Counsel  to 
investigate  the  charge  or  brin^  a 
complaint  within  the  90-day  period. 
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7.  Newly  redesignated  §  68.5(b)  is 
revised  to  read  as  follows: 

§68.5    Notice  Of  date,  time,  and  p«ac«  Of 
twarlng. 

•  •        *        •        • 

(b)  Place  of  hearing.  Due  regard  shall 
be  given  to  the  convenience  of  the 
parties  and  the  witnesses  in  selecting  a 
place  for  a  hearing.  Section 
274A(eK3)(B)  and  274C(d)(2)(B)  of  the 
INA  require  that  hearings  be  held  at  the 
nearest  practicable  place  to  the  place 
where  the  person  or  entity  resides  or  to 
the  place  where  the  alleged  violation 
occurred. 

8.  Newly  redesignated  \  68.6(a]  is 
revised  to  read  as  follows: 

§  68.6    Service  and  filing  of  documenta. 

(a)  Generally.  An  original  and  four 
copies  of  the  complaint  shall  be  filed 
with  the  Chief  Administrative  Hearing 
Officer.  An  original  and  two  copies  of 
all  others  pleadings,  including  any 
attachments,  shall  be  filed  with  the 
Chief  Administrative  Hearing  Officer  by 
the  parties  presenting  the  pleadings  until 
an  Administrative  Law  Judge  is  assigned 
to  a  case.  Thereafter,  all  pleadings  shall 
be  delivered  or  mailed  for  filing  to  the 
Administrative  Law  Judge  assigned  to 
the  case,  and  shall  be  accompanied  by  a 
certification  indicating  service  to  all 
parties  of  record.  When  a  party  is 
represented  by  an  attorney,  service  shall 
be  made  upon  the  attorney.  Service  of 
any  document  upon  any  party  may  be 
made  by  personal  delivery  or  by  mailing 
a  copy  to  the  last  known  address.  The 
person  serving  the  document  shall 
certify  to  the  manner  and  date  of 
service. 

•  •        •        •        * 

9.  Newly  redesignated  $  68.7  is 
amended  by  revising  paragraphs  (a),  (b) 
introductory  text  (b)(5).  (c)  and  (d)  and 
by  adding  paragraph  (e),  to  read  as 
follows: 

§  68.7    Fonn  of  pleadinga. 

(a)  Every  pleading  shall  contain  a 
caption  setting  forth  the  statutory 
provision  under  which  the  proceeding  is 
instituted,  the  title  of  the  proceeding,  the 
docket  number  assigned  by  the  Office  of 
the  Chief  Administrative  Hearing 
Officer,  the  names  of  all  parties  (or  after 
the  complaint  at  least  the  first  party 
named  as  a  complainant  or  respondent), 
and  a  designation  of  the  type  of  pleading 
(e.g..  complaint,  motion  to  dismiss,  etc.). 
The  pleading  shall  be  signed,  dated,  and 
shall  contain  the  address  and  telephone 
number  of  the  party  or  person 
representing  the  party.  The  pleading 
shall  be  on  standard  size  (BVixll) 
paper  and  should  also  be  typewritten 
when  possible. 


(b)  A  complaint  filed  pursuant  to 
section  274A.  274B  or  274C  of  the  INA 
shall  contain  the  following: 

*  •        •        *        • 

(5)  Be  accompanied  by  a  statement 
identifying  the  party  or  parties  to  be 
served  by  the  Office  of  the  Chief 
Administrative  Hearing  Officer  with 
notice  of  the  complaint  pursuant  to 
§  68.3  of  this  part: 

(c)  Complaints  filed  pursuant  to 
sections  274A  and  274C  of  the  INA  shall 
be  signed  by  an  attorney  and  shall  be 
accompanied  by  a  copy  of  the  Notice  of 
Intent  to  Fine  and  Request  for  Hearing. 
Complaints  filed  pursuant  to  section 
274B  of  the  INA  shall  be  accompanied 
by  a  copy  of  the  charge,  previously  filed 
with  the  Special  Counsel  pursuant  to 
section  274B{b)(l).  and  a  copy  of  the 
Special  Counsel's  letter  of  determination 
regarding  the  charges. 

(d)  Illegible  documents,  whether 
handwritten,  typewritten,  photocopied, 
or  otherwise,  will  not  be  accepted. 
Papers  may  be  reproduced  by  any 
duplicating  process,  provided  that  all 
copies  are  clear  and  legible. 

(e)  All  documents  presented  by  a 
party  in  a  proceeding  must  be  in  the 
English  language  or.  if  in  a  foreign 
language,  accompanied  by  a  certified 
translation. 

10.  In  newly  redesignated  §  68.8 
paragraphs  (c)  introductory  text  and 
(c)(2)  are  revised  to  read  as  follows: 

§  68.8    Time  computations. 

•  *        *        •        • 

(c)  Computation  of  time  for  service  by 
mail 

***** 

(2)  Whenever  a  party  has  the  right  or 
is  required  to  take  some  action  within  a 
prescribed  period  after  the  service  upon 
such  party  of  a  pleading,  notice,  or  other 
document  (other  than  a  complaint  or  a 
subpoena)  and  the  pleading,  notice,  or 
document  is  served  by  mail,  five  (5) 
days  shall  be  added  to  the  prescribed 
period. 

11.  A  new  §  68.10  is  added  to  read  as 
follows: 

§68.10    Motion  to  diamlaa  for  failure  to 
state  a  ciaim  upon  wliicti  relief  can  t>e 
granted. 

The  respondent,  without  waiving  the 
right  to  offer  evidence  in  the  event  that 
the  motion  is  not  granted,  may  move  for 
a  dismissal  of  the  complaint  on  the 
ground  that  the  complainant  has  failed 
to  state  a  claim  upon  which  relief  can  be 
granted.  If  the  Administrative  Law  Judge 
determines  that  the  complainant  has 
failed  to  state  such  a  claim,  the 
Administrative  Law  Judge  may  dismiss 
the  complaint.  The  filing  of  a  motion  to 


dismiss  does  not  affect  the  time  period 
for  filing  an  answer. 

12.  Newly  redesignated  §  68.14(a)(1)  is 
revised  to  read  as  follows: 

S  68. 1 4    Consent  findings  or  dismissal. 

(a)  Submission.  Where  the  parties  or 
their  authorized  representatives  or  their 
counsel  have  entered  into  a  proposed 
settlement  agreement,  they  shall: 

(1)  Submit  to  the  presiding 
Administrative  Law  Judge: 

(i)  The  proposed  agreement  containing 
consent  findings;  and 
(ii)  A  proposed  decision  and  order;  or 

(2)  •  •  • 
***** 

13.  Newly  redesignated  9  68.15  is 
revised  to  read  as  follows: 

§  68. 1 5    Intervenor  In  unfair  Immigratioiv 
related  employment  cases. 

The  Special  Counsel,  or  any  other 
interested  person  or  private 
organization,  other  than  an  officer  of  the 
Immigration  and  Naturalization  Service, 
may  petition  to  intervene  as  a  party  in 
unfair  immigration-related  employment 
cases.  The  Administrative  Law  Judge,  in 
his  or  her  discretion,  may  grant  or  deny 
such  a  petition. 

14.  In  newly  redesignated  §  68.23 
paragraphs  (a)  and  (c)  are  revised  to 
read  as  follows: 

§  68.23    Motion  to  compel  response  to 
discovery;  sanctions. 

(a)  If  a  deponent  fails  to  answer  a 
question  propounded,  or  a  party  upon 
whom  a  discovery  request  is  made 
pursuant  to  §§  68.18  through  68.22,  fails 
to  respond  adequately  or  objects  to  the 
request  or  to  any  part  thereof,  or  fails  to 
permit  inspection  as  requested,  the 
discovering  party  may  move  the 
Administrative  Law  Judge  for  an  order 
compelling  a  response  or  inspection  in 
accordance  with  the  request.  A  party 
who  has  taken  a  deposition  or  has 
requested  admissions  or  has  served 
interrogatories  may  move  to  determine 
the  sufficiency  of  the  answers  or 
objections  thereto.  Unless  the  objecting 
party  sustains  his  or  her  burden  of 
showing  that  the  objection  is  justified, 
the  Administrative  Law  judge  may  order 
that  an  answer  be  served.  If  the 
Administrative  Law  Judge  determines 
that  an  answer  does  not  comply  with  the 
requirements  of  these  rules,  he  or  she 
may  order  either  that  the  matter  is 
admitted  or  that  an  amended  answer  be 
served. 
***** 

(c)  If  a  party,  an  o^icer  or  an  agent  of 
a  party,  or  a  witness,  fails  to  comply 
with  an  order,  including,  but  not  limited 
to,  an  order  for  the  taking  of  a 
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deposition,  the  production  of  documents, 
the  answering  of  interrogafories.  a 
response  to  a  request  for  admissions,  or 
any  other  order  of  the  Administrative 
Law  Judge,  the  Administrative  Law 
Judge,  may,  for  the  purposes  of 
permitting  resolution  of  the  relevant 
issues  and  disposition  of  the  proceeding 
and  to  avoid  unnecessary  delay,  take 
the  followtng  actions: 

(1)  Infer  and  conclude  that  the 
admission,  testimony,  documents,  or 
other  evidence  would  have  been 
adverse  to  the  non-complying  party; 

(2]  Rule  that  for  the  purposes  of  the 
proceeding  the  matter  or  matters 
concerning  which  the  order  was  issued 
be  taken  as  established  adversely  to  the 
non-complying  party; 

(3)  Rule  that  the  non-complying  party 
may  not  introduce  into  evidence  or 
otherwise  rely  upon  testimony  by  such 
party,  officer  or  agent,  or  the  documents 
or  other  evidence,  in  support  of  or  in 
opposition  to  any  claim  or  defense; 

(4)  Rule  that  the  non-complying  party 
may  not  be  heard  to  object  to 
introduction  and  use  of  secondary 
evidence  to  show  what  the  withheld 
admission,  testimony,  documents,  or 
other  evidence  would  have  shown; 

(5)  Rule  that  a  pleading,  or  part  of  a 
pleading,  or  a  motion  or  other 
submission  by  the  non-complying  party, 
concerning  which  the  order  was  issued, 
be  stricken,  or  that  a  decision  of  the 
proceeding  be  rendered  against  the  non- 
complying  party,  or  both; 

(6)  In  thie  case  of  failure  to  comply 
with  a  subpoena,  the  Administrative 
Law  Judge  may  also  take  the  action 
provided  in  i  e8.25(d)  of  this  part;  and 

(7)  In  riding  on  a  motion  made 
pursuant  to  this  section,  the 
Administrative  Law  Judge  may  make 
and  enter  a  protective  order  such  as  he 
or  she  is  authorized  to  enter  on  a  motion 
made  pursuant  to  §  68.42  of  this  part. 

15.  Newly  redesignated  §  66.25  is 
revised  to  read  as  follows: 

§68.25    Swbpoenas. 

•(a)  An  Administrative  Law  fudge, 
upon  his  or  her  own  initiative  or  upon 
request  of  an  individual  or  entity  before 
a  complaint  is  filed  or  by  a  party  once  a 
complaint  has  been  filed,  may  issue 
subpoenas  as  authorized  by  statute, 
either  prior  to  or  subsequent  to  the  filing 
of  a  complaint.  Such  subpoena  may 
require  attendance  and  testimony  of 
witnesses  and  production  of  things 
including,  but  not  limited  to,  papers, 
books,  documents,  records, 
correspondence,  or  tangible  things  in 
their  possession  and  under  their  control 
and  access  to  such  things  for  the 
purposes  of  examination  and  copying.  A 
subpoena  may  be  served  by  overnight 


courier  service  or  ovemi^t  mail, 
certified  mail,  or  by  any  person  who  is 
not  less  than  18  years  of  age.  A  witness, 
other  than  a  witness  subpoenaed  on 
behalf  of  the  Federal  Government,  may 
not  be  required  to  attend  a  deposition  or 
hearing  unless  the  mileage  and  witness 
fee  applicable  to  witnesses  in  courts  of 
the  United  States  for  each  date  of 
attendance  is  paid  in  advance  of  the 
date  of  the  proceeding.  Mileage  and 
witness  fees  need  not  be  paid  to  a 
witness  at  the  time  of  service  of  the 
subpoena  if  the  witness  is  subpoenaed 
by  the  Federal  Government. 

(b)  The  subpoena  shall  identify  the 
person  or  things  subpoenaed,  the  person 
to  whom  it  is  returnable  and  the  place, 
date,  and  the  time  at  which  it  is 
returnable;  or  the  subpoena  shall 
identify  the  nature  of  the  evidence  to  be 
examined  or  copied,  and  the  date  and 
time  when  access  is  requested. 

(c)  Any  person  served  with  a 
subpoena  issued  by  an  Administrative 
Law  Judge  who  intends  not  to  comply 
with  it  shall,  within  ten  (10)  days  after 
the  date  of  service  of  the  subpoena  upon 
such  person  or  within  such  other  time 
the  Administrative  Law  Judge  deems 
appropriate,  petition  the  Administrative 
Law  Judge  to  revoke  or  modify  the 
subpoena.  A  copy  of  the  petition  shall 
be  served  on  all  parties.  If  a  complaint 
has  not  been  filed  in  the  matter,  a  copy 
of  the  petition  shall  be  served  on  the 
individual  or  entity  that  requested  the 
subpoena.  The  petition  shall  separately 
identify  each  portion  of  the  subpoena 
with  which  the  petitioner  does  not 
intend  to  comply  and  shall  state,  with 
respect  to  each  such  portion,  the 
grounds  upon  which  the  petitioner  relies. 
A  copy  of  the  subpoena  shall  be 
attadied  to  the  petition.  Within  eight  (8) 
days  after  receipt  of  the  petition,  tihe 
individual  or  entity  that  applied  for  the 
subpoena  may  respond  to  such  petition, 
and  the  Administrative  Law  Judge  shall 
then  make  a  fmal  determination  upon 
the  petition.  The  Administrative  Law 
Judge  shall  cause  a  copy  of  the  final 
determination  of  the  petition  to  be ' 
served  upon  all  parties,  or,  if  a 
complaint  has  not  been  filed,  upon  the 
individuals  or  entities  requesting  and 
responding  to  the  subpoena. 

(d)  Failure  to  comply.  Upon  the  failure 
of  any  person  to  comply  with  an  order  to 
testify  or  a  subpoena  issued  under  this 
section,  the  Administrative  Law  Judge 
may,  where  authorized  by  law,  apply 
through  appropriate  counsel  to  the 
appropriate  district  court  of  the  United 
States  for  an  order  requiring  compliance 
with  the  order  or  subpoena. 

16.  In  newly  redesignated  §  68.28, 
paragraph  (a)  is  revised  to  read  as 
follows: 


§68.28    Airthortty  of  AdmMstrallvt  Law 
Judge. 

(a)  General  powers.  In  any  proceeding 
under  this  part,  the  Administrative  Law 
Judge  shall  have  all  appropriate  powers 
necessary  to  the  conduct  of  fair  and 
impartial  hearings,  including,  but  not 
limited  to,  the  following: 

(1)  Conduct  formal  hearings  in 
accordance  with  the  provisions  of  the 
Administrative  Procedure  Act  and  of 
this  part; 

(2)  Administer  oaths  and  examine 
witnesses; 

(3)  Compel  the  production  of 
documents  and  appearance  of  witnesses 
in  control  of  the  parties; 

(4)  Compel  the  appearance  of 
witnesses  by  the  issuance  of  subpoenas 
as  authorized  by  law; 

(5)  Issue  decisions  and  orders;     • 

(6)  Take  any  action  authorized  by  the 
Administrative  Procedure  Act; 

(7)  Exercise,  for  the  purpose  of  the 
hearing  and  in  regulating  the  conduct  of 
the  proceeding,  such  powers  vested  in 
the  Attorney  General  as  are  necessary 
and  appropriate  therefore;  and 

(8J  Take  other  appropriate  measures 
necessary  to  enable  him  or  her  to 
discharge  the  duties  of  the  office. 

(b)*  *  • 

17.  In  redesignated  §  68.33  the  beading 
of  paragraph  (a)  is  revised  and 
paragraph  (b)(5]  is  revised  to  read  as 
follows: 

§  68.33    Appearances  and  Representatioa. 

(a)  Appearances.  *  *  * 

(b)  Representation.  •  •  • 

(5)  Except  for  a  government  attorney 
filing  a  complaint  pursuant  to  sections 
274A,  274B,  or  274C  of  the  INA,  each 
attorney  shall  file  a  notice  of 
appearance.  Such  notice  shall  indicate 
the  name  of  the  case  or  controversy,  the 
case  number  if  assigned,  and  the  party 
on  whose  behalf  the  appearance  is 
made.  The  notice  of  appearance  shall  be 
signed  by  the  attorney,  and  shall  be 
accompanied  by  a  certification 
indicating  that  such  notice  was  served 
on  all  parties  of  record.  A  request  for  a 
hearing  signed  by  an  attorney  and  filed 
with  the  Immigration  and  Naturalization 
Service  pursuant  to  section 
274A(e)(3)(A)  or  274C(d)(2)(A)  of  the 
INA,  and  containing  the  same 
information  as  required  by  this  section, 
shall  be  considered  a  notice  of 
appearance  on  behalf  of  the  respondent 
for  whom  the  request  was  made. 


la  Newly  redesignated  §  68.37(b)  is 
revised  to  read  as  follows: 
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§  68.37    Waiver  of  right  to  appMr  and 
failure  to  participate  or  to  appear. 

«  •  •  •  • 

(b)  Dismissal— Abandonment  by 
party.  A  complaint  or  a  request  for 
hearing  may  be  dismissed  upon  its 
abandonment  by  the  party  or  parties 
who  filed  it.  A  party  shall  be  deemed  to 
have  abandoned  a  complaint  or  a 
request  for  hearing  if: 

(1)  A  party  or  his  or  her  representative 
fails  to  respond  to  orders  issued  by  the 
Administrative  Law  Judge;  or 

(2)  Neither  the  party  nor  his  or  her 
representative  appears  at  the  time  and 
place  fixed  for  the  hearing  and  either 

(i)  Prior  to  the  time  for  hearing,  such 
party  does  not  show  good  cause  as  to 
why  neither  he  or  she  nor  his  or  her 
representative  can  appear;  or 

(ii)  With  ten  (10)  days  after  the  time 
for  hearing  such  party  does  not  show 
good  cause  for  such  failure  to  appear. 

•  •        •        •        * 

19.  Newly  redesignated  S  68.38(a)  is 
revised  to  read  as  follows: 

§  68.39    Motion  for  aummary  deciaion. 

(a)  A  complainant,  not  less  than  thirty 
(30)  days  after  receipt  by  respondent  of 
the  complaint,  may  move  with  or 
without  supporting  affidavits  for 
summary  decision  on  all  or  any  part  of 
the  proceeding.  Motions  by  any  party  for 
summary  decision  on  all  or  any  part  of 
the  proceeding  will  not  be  entertained 
within  the  twenty  (20)  days  prior  to  any 
hearing,  unless  the  Administrative  Law 
Judge  decides  otherwise.  Any  other 
party,  within  ten  (10)  days  after  service 
of  a  motion  for  summary  decision,  may 
respond  to  the  motion  by  serving 
supporting  or  opposing  papers  with 
affidavits,  if  appropriate,  or 
countermove  for  summary  decision.  The 
Administrative  Law  Judge  may  set  the 
matter  for  argument  and/or  call  for 
submission  of  briefs. 

*  •        •        *        * 

In  newly  redesignated  9  68.52, 
paragraph  (c)  is  revised  to  read  as 

follows: 

§  68.52    Oedalon  and  order  of  ttie 
Adminiatratlve  Law  Judge. 

***** 

(c)  Order — (1)  Unlawful  employment 
of  unauthorized  aliens,  (i)  If  upon  the 
preponderance  of  the  evidence,  the 
Administrative  Law  Judge  determines 
that  a  person  or  entity  named  in  the 
complaint  has  violated  section 
274A(a)(l)(A)  or  (a)(2)  of  the  INA,  the 
order  shall  require  the  person  or  entity 
to  cease  and  desist  from  such  violations 
and  to  pay  a  civil  penalty  in  an  amount 
of: 

(A)  Not  less  than  $250  and  not  more 
than  $2,000  for  each  unauthorized  alien 


with  respect  to  whom  a  violation  of 
either  such  subsection  occurred; 

(B)  Not  less  than  $2,000  and  not  more 
than  $5,000  for  each  unauthorized  alien 
with  respect  to  whom  a  violation  of 
either  such  subsection  occurred  in  the 
case  of  a  person  or  entity  previously 
subject  to  one  order  under  this 
subparagraph;  or 

(C)  Not  less  than  $3,000  and  not  more 
than  $10,000  for  each  unauthorized  alien 
with  respect  to  whom  a  violation  of  each 
such  subsection  occurred  in  the  case  of 
a  person  or  entity  previously  subject  to 
more  than  one  order  under  this 
subparagraph. 

(ii)  The  order  may  also  require  the 
respondent  to  comply  with  the 
requirements  of  section  274A(b)  of  the 
INA  with  respect  to  individuals  hired  (or 
recruited  or  referred  for  employment  for 
a  fee)  during  a  period  of  up  to  three 
years;  and  to  take  such  other  remedial 
action  as  is  appropriate. 

(iii)  In  the  case  of  a  person  or  entity 
composed  of  distinct,  physically 
separate  subdivisions  each  of  which 
provides  separately  for  the  hiring, 
recruiting,  or  referring  for  employment, 
without  reference  to  the  practices  of, 
and  under  the  control  of,  or  common 
control  with,  another  subdivision,  each 
such  subdivision  shall  be  considered  a 
separate  person  or  entity. 

(iv)  With  respect  to  a  violation  of 
section  274A(a){l)(B)  of  the  INA,  the 
order  under  this  subsection  shall  require 
the  person  or  entity  to  pay  a  civil 
penalty  in  an  amount  of  not  less  than 
$100  and  not  more  than  $1,000  for  each 
individual  with  respect  to  whom  such 
violation  occurred.  In  determining  the 
amount  of  the  penalty,  due 
consideration  shall  be  given  to  the  size 
of  the  business  of  the  employer  being 
charged,  the  good  faith  of  the  employer, 
the  seriousness  of  the  violation,  whether 
or  not  the  individual  was  an 
unauthorized  alien,  and  the  history  of 
previous  violations. 

(v)  Prohibition  of  indemnity  bonds.  If 
upon  the  preponderance  of  the  evidence, 
the  Administrative  Law  Judge 
determines  that  a  person  or  entity  has 
violated  section  274A(g)(l)  of  the  INA. 
the  order  may  require  the  person  or 
entity  to  pay  a  civil  penalty  of  $1,000  for 
each  individual  with  respect  to  whom 
such  violation  occurred  and  require  the 
return  of  any  amounts  received  in  such 
violation  to  the  individual,  or,  if  the 
individual  cannot  be  located,  to  the 
general  fund  of  the  Treasury. 

(vi)  Attorney  fees.  A  prevailing  party 
may  receive,  pursuant  to  5  U.S.C.  504,  an 
award  of  attorney's  fees  in  unlawful 
employment  and  indemnity  bond  cases 
arising  under  section  274A  of  the  INA. 
Any  application  for  attorney's  fees  shall 


be  accompanied  by  an  itemized 
statement  from  the  attorney  or 
representative,  stating  the  actual  time 
expended  and  the  rate  at  which  fees  and 
other  expenses  were  computed.  An 
award  of  attorney's  fees  will  not  be 
made  if  the  Administrative  Law  Judge 
determines  that  the  complainant's 
position  was  substantially  justified  or 
special  circumstances  make  the  award 
unjust. 

(2)  Unfair  immigration-related 
employment  practice  cases,  (i)  If.  upon 
the  preponderance  of  the  evidence,  the 
Administrative  Law  Judge  determines 
that  any  person  or  entity  named  in  the 
complaint  has  engaged  in  or  is  engaging 
in  an  unfair  immigration-related 
employment  practice,  the  order  shall 
include  a  requirement  that  the  person  or 
entity  cease  and  desist  from  such 
practice.  The  order  may  also  require  the 
person  or  entity: 

(A)  To  comply  with  the  requirements 
of  section  274A(b)  of  the  INA  with 
respect  to  individuals  hired  (or  recruited 
or  referred  for  employment  for  a  fee) 
during  a  period  of  up  to  three  years; 

(B)  To  retain  for  a  period  of  up  to 
three  years,  and  only  for  purposes 
consistent  with  section  274A(b)(5)  of  the 
INA,  the  name  and  address  of  each 
individual  who  applies,  in  person  or  in 
wrriting,  for  hiring  for  an  existing 
position,  or  for  recruiting  or  referring  for 
a  fee,  for  employment  in  the  United 
States: 

(C)  To  hire  individuals  directly  and 
adversely  affected,  with  or  without  back 
pay; 

(D)  To  post  notices  to  employees 
about  their  rights  under  this  subsection 
and  employers'  obligations  under 
section  274A; 

(E)  To  educate  all  personnel  involved 
in  hiring  and  in  complying  with  section 
274A  or  274B  about  the  requirements  of 
274A  or  274B; 

(F)  To  order,  in  an  appropriate  case, 
the  removal  of  a  false  performance 
review  or  false  warning  from  an 
employee's  personnel  file; 

(G)  To  order,  in  an  appropriate  case, 
the  lifting  of  any  restrictions  on  an 
employee's  assignments,  work  shifts,  or 
movements; 

(H)  Except  as  provided  in  paragraph 
(c)(2){i)(K)  of  this  section,  to  pay  a  civil 
penalty  of  not  less  than  $250  and  not 
more  than  $2,000  for  each  individual 
discriminated  against; 

(I)  Except  as  provided  in  paragraph 
(c)(2)(i)(K)  of  this  section,  in  the  case  of 
a  person  or  entity  previously  subject  to 
a  single  order  under  section  274B(g)(2)  of 
the  INA,  to  pay  a  civil  penalty  of  not 
less  than  $2,000  and  not  more  than 
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$5,000  for  each  individual  discriminated 
against; 

(J)  Except  as  provided  in  paragraph 
(c)(2](i)(K)  of  this  section,  in  the  case  of 
a  person  or  entity  previously  subject  to 
more  than  one  order  under  section 
274B(g)(2)  of  the  INA,  to  pay  a  civil 
penalty  of  not  less  than  $3,000  and  not 
more  than  $10,000  for  each  individual 
discriminated  against;  and 

(K)  In  the  case  of  an  unfair 
immigration-related  employment 
practice  where  an  individual  requests 
more  or  di^erent  documents  than  are 
required  under  section  274A(b)  or 
refuses  to  honor  documents  that 
reasonably  appear  to  be  genuine,  to  pay 
a  civil  penalty  of  not  less  than  $100  and 
not  more  than  $1,000  for  each  individual 
discriminated  against. 

(ii)  Back  pay  Hability  shall  not  accrue 
from  a  date  more  than  two  years  prior  to 
the  date  of  the  fiUng  of  the  complaint.  In 
no  event  shall  back  pay  accrue  from 
before  November  6, 1988.  Interim 
earnings  or  amounts  eamable  with 
reasonable  diligence  by  the  individual 
or  individuals  discriminated  against 
shall  operate  to  reduce  the  back  pay 
otherwise  allowable.  No  order  shall 
require  the  hiring  of  an  individual  as  an 
employee  or  the  payment  to  an 
individual  of  any  back  pay,  if  the 
individual  was  refused  employment  for 
any  reason  other  than  discrimination  on 
account  of  national  origin,  or  citizenship 
status,  unless  it  is  determined  that  an 
unfair  immigration-related  employment 
practice  exists  under  section  274B(a)(5). 

(iii)  In  applying  paragraph  (c)(2)  of 
this  section  in  the  case  of  a  person  or 
entity  composed  of  distinct,  physically 
separate  subdivisions  each  of  which 
provides  separately  for  the  hiring, 
recruiting,  or  referring  for  employment, 
without  reference  to  the  practices  of, 
and  not  under  the  control  of  or  common 
control  with  another  subdivision,  each 
such  subdivision  shall  be  considered  a 
separate  person  or  entity. 

(iv)  If  upon  the  preponderance  of  the 
evidence,  the  Administrative  Law  Judge 
determines  that  a  person  or  entity 
named  in  the  complaint  has  not  engaged 
in  and  is  not  engaging  in  an  unfair 
immigration-related  employment 
practice,  then  the  order  shall  dismiss  the 
complaint. 

(v)  Attorney  fees.  The  Administrative 
Law  Judge  in  his  or  her  discretion  may 
allow  a  prevailing  party,  other  than  the 
United  States,  a  reasonable  attorney's 
fee.  if  the  losing  party's  argument  is 
without  reasonable  foundation  in  law 
and  fact.  Any  application  for  attorney's 
fees  shall  be  accompanied  by  an 
itemized  statement  from  the  attorney  or 
representative,  stating  the  actual  time 


expended  and  the  rate  at  which  fees  and 
other  expenses  were  computed. 

(3)  Document  fraud  cases,  (i)  If  upon 
the  preponderance  of  the  evidence,  the 
Administrative  Law  Judge  determines 
that  a  person  or  entity  has  violated 
section  274C  of  the  INA,  the  order  shall 
include  a  requirement  that  the 
respondent  cease  and  desist  from  such 
violations  and  to  pay  a  civil  money 
penalty  in  an  amount  of: 

(A)  not  less  than  $250  and  not  more 
than  $2,000  for  each  document  used, 
accepted  or  created  and  each  instance 
of  use,  acceptance  or  creation,  as 
prohibited  by  section  274C(a)  (1)  through 
(4)  of  the  INA;  or. 

(B)  in  the  case  of  a  respondent 
previously  subject  to  one  order  under 
subsection  274C{d)(3)  of  the  INA,  not 
less  than  $2,000  and  not  more  than 
$5,000  for  each  doounent  used, 
accepted,  or  created  and  each  instance 
of  use.  acceptance  or  creation,  as 
prohibited  by  section  274C(a)  (1)  through 
(4)  of  the  INA. 

(ii)  In  the  case  of  a  person  or  entity 
composed  of  distinct,  physically 
separate  subdivisions  each  of  which 
provides  separately  for  the  hiring, 
recruiting,  or  referring  for  employment, 
without  reference  to  die  practices  of. 
and  under  the  control  of,  or  common 
control  with,  another  subdivision,  each 
such  subdivision  shall  be  considered  a 
separate  person  or  entity. 

(iii)  Attorney  fees.  A  prevaiUng  party 
may  receive,  pursuant  to  5  U.S.C.  504,  an 
award  of  attorney's  fees  in  document 
fraud  cases  arising  under  section  274C 
of  the  INA.  Any  application  for 
attorney's  fees  shall  be  accompanied  by 
an  itemized  statement  from  the  attorney 
or  representative,  stating  the  actual  time 
expended  and  the  rate  at  which  fees  and 
other  expenses  were  computed.  An 
award  of  attorney's  fees  will  not  be 
made  if  the  Administrative  Law  Judge 
determines  that  the  complainant's 
position  was  substantially  justified  or 
special  circumstances  make  the  award 
unjust. 

(4)  Corrections  to  orders.  An 
Administrative  Law  Judge  may,  in  the 
interest  of  justice,  correct  any  clerical 
mistakes  or  typographical  errors 
contained  in  a  decision  and  order  issued 
in  a  case  arising  under  section  274A  or 
274C  of  the  INA  at  any  time  within  thirty 
(30)  days  after  the  issuance  of  the 
decision  and  order.  In  cases  arising 
under  section  274B  of  the  INA,  an 
Administrative  Law  Judge  may  correct 
any  clerical  mistakes  or  typographical 
errors  in  a  decision  and  order  at  any 
time  within  sixty  (60)  days  after  the 
issuance  of  the  decision  and  order. 

2.  Newly  redesignated  §  88.53  is 
revised  to  read  as  follows: 


§68.53    Admlnistrativ*  and  ludicM  r«vt«w. 

(a)  Review  of  a  decision  and  order  of 
an  Administrative  Law  fudge  in  cases 
arising  under  Section  274A  and  274C  of 
the  INA.  In  a  case  arising  under  section 
274A  or  274C  of  the  INA.  the  Chief 
Administrative  Hearing  Officer  has 
discretionary  authority,  pursuant  to 
sections  274A(e)(7)  and  274C(d)(4)  of  the 
INA  and  5  U.S.C.  557(b).  to  review  the 
Administrative  Law  Judge's  decision 
and  order. 

(1)  A  party  may  file  with  the  Chief 
Administrative  Hearing  O^icer  a 
written  request  for  review  together  with 
supporting  arguments.  Within  thirty  (30) 
days  of  the  date  of  the  Administrative 
Law  Judge's  decision  and  order,  the 
Chief  Administrative  Hearing  Officer 
may  issue  an  order  which  modifies  or 
vacates  the  Administrative  Law  Judge's 
decision  and  order. 

(2)  If  the  Chief  Administrative  Hearing 
Officer  issues  an  order  which  modifies 
or  vacates  the  Administrative  Law 
Judge's  decision  and  order,  the  Chief 
Administrative  Hearing  Officer's 
decision  and  order  becomes  the  final 
agency  decision  and  order  of  the 
Attorney  General  on  the  date  of  the 
Chief  Administrative  Hearing  Officer's 
decision  and  order.  If  the  Chief 
Administrative  Hearing  Officer  does  not 
modify  or  vacate  the  Administrative 
Law  Judge's  decision  and  order,  then  the 
Administrative  Law  Judge's  decision 
and  order  becomes  the  final  agency 
decision  and  order  of  the  Attorney 
General,  thirty  (30)  days  after  the  date  of 
the  Administrative  Law  Judge's  decision 
and  order. 

(3)  A  person  or  entity  adversely 
affected  by  a  final  agency  decision  and 
order  of  the  Attorney  General  respecting 
an  assessment  may  file,  within  forty-five 
(45)  days  after  the  date  of  the  Attorney 
General's  final  agency  decision  and 
order,  a  petition  in  the  Court  of  Appeals 
for  the  appropriate  circuit  for  review  of 
the  Attorney  General's  final  decision 
and  order.  Failure  to  request  review  by 
the  Chief  Administrative  Hearing 
Officer  of  a  decision  by  an 
Administrative  Law  Judge  shall  not 
prevent  a  party  from  seeking  judicial 
review. 

(b)  Review  of  the  final  decision  and 
order  of  an  Administrative  Law  fudge  in 
unlawful  immigration-related 
employment  practice  cases  arising 
under  section  274B  of  the  INA.  Any 
person  aggrieved  by  an  order  issued 
under  S  88.52(c)(2)  may,  within  60  days 
after  entry  of  the  order,  seek  review  of 
the  order  in  the  United  States  Court  of 
Appeals  for  the  circuit  in  which  the 
violation  is  alleged  to  have  occurred  or 
in  which  the  employer  resides  or 
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transacts  buBinaw.  If  an  order  issued 
under  fi  68.S2(cK2)  is  not  appealed,  the 
Special  Counsel  (or.  if  the  Special 
Counsel  fails  to  «ct,  the  person  filing  the 
charge,  other  than  aa  Immigration  and 
Naturalization  Service  officerj  may  file  a 
petitioii  in  the  United  States  District 
Court  for  the  district  in  which  a 
violation  of  the  order  is  alleged  to  have 
occuiced,  or  in  which  the  respondent 
resides  or  transai^s  business,  requesting 
that  (he  order  be  enforced. 

(c)  Disposition  of  remaining  issues 
following  an  order  of  the  Chief 
Administrative  Hearing  Officer.  If  an 
administrative  review  by  the  Chief 
Administrative  Hearing  OfHcer  of  an 
Administrative  Law  judge's  order  does 
not  dispose  of  all  issues  in  a  proceeding, 
the  Administrative  Law  Judge  shall,  if 
the  CAHO  so  directs,  continue  with  the 
proceeding  until  the  Administrative  Law 
Judge  can  make  a  determination  as  to 
the  remaining  issues. 

(d)  Review  of  an  interlocutory  order 
of  an  Administrative  Law  fudge  in  cases 
arising  under  Section  274A  and  274C  of 
the  INA.  [i]  In  «  case  arising  under 
section  274A  or  274C  of  the  INA,  the 
Chief  Administrative  Hearing  Officer 
may,  within  thirty  (30)  days  of  the  date 
of  an  Administrative  Law  Judge's 
interlocutory  order,  issue  an  order  which 
modifies  or  vacates  the  tnterloctttory 
order.  H  the  Chief  Administrative 
Hearing  Officer  does  not  modify  or 
vacate  the  interlocutory  order  within 
thirty  (30)  days,  the  Adtaiinistrative  Law 
Judge's  interlocutory  order  is  deemed 
adopted.  The  Chief  Administrative 
Hearing  Officer  may  review  an 
Administrative  Law  Judge's 
interlocutory  order  if: 

(i)  The  Administrative  Law  Judge, 
within  five  tS)  days  of  the  date  of  the 
interlocutory  order,  certifies  the 
interlocutory  order  for  review  to  the 
Chief  Adminiscrative  Hearing  OfTioer. 
The  Adminisirative  Law  Judge  may 
certify  an  interkocutory  order  where  the 
Administratrve  Law  Judge  determines 
that  the  order  contains  an  important 
question  of  law  or  policy  on  which  there 
is  substantial  grourul  for  difference  of 
opinion;  and  where  an  immediate  appeal 
will  advance  the  ultimate  tenninatian  of 
the  proceeding  or  where  subsequent 
review  will  be  an  inadequate  remedy;  or 

(ii)  A  party's  request  for  certification 
of  the  interlocutory  order  has  been 
denied  by  the  Administrative  Law 
Judge,  and  if  the  Chief  Administrative 
Hearing  Officer  determines  that  a  vital 
public  or  private  interest  might 
otherwise  be  seriously  impaired;  or 

(iii)  The  Chief  Administrative  Hearing 
Officer,  upon  his  or  her  own  initiative, 
decides  that  there  has  not  been  an 
opportunity  to  develop  standards  which 


can  be  applied  in  jletenniniog  -M&sther 
interlocutory  review  of  a  particular  issue 
is  appropriate. 

(2)  Intertooutory  review  of  an 
Administralive  Law  Judge's  order,  with 
or  without  oertification  by  the 
Administrative  Law  Judge,  will  not  stay 
the  proceeding  unless  the 
Administrative  Law  Judge  determmes 
that  the  circumstances  require  a 
postponement 

(3)  Where  a  party  requests 
administrative  review  of  an 
interlocutory  order  and  the  Chief 
Administrative  Hearing  Officer  chooses 
not  to  review  the  interlocutory  order, 
that  party  has  not  waived  its  ability  to 
raise  the  issue[8]  contained  in  the 
interlocutory  order  through  a  later 
appeal. 

22.  Newly  redesignated  S  6&.54  is 
revised  to  read  as  follows: 

§68.54    RNngofltwoTncialrMonL 

Upon  timely  receipt  of  notification 
that  an  appeal  has  been  taken,  a 
certified  copy  of  the  record  will  be 
promptly  filed  with  the  appropriate 
United  States  Court 

Dated:  September  23, 19B1. 
Willian  P.  Ban, 
Acting  Attorney  General. 
[FR  Doc.  91-23514  Filed  10-2-81:  R-45  amj 
BHXma  COOC  1S31-2».« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Car*  Financing  AdmhtistnMon 

42  CFR  Parts  400, 406,  and  407 

[BPO^eaS-CN]  RIN  0938 

Medicare  and  Medicaid  Programs; 
Eligibility  for  Premium  Hospital 
Insurance;  State  Buy-In  Agreements 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHB. 

ACTION:  Correction  of  final  rule. 

summary:  Federal  Register  document 
No.  91-19009,  begiimmg  on  page  38074  of 
the  issue  of  Monday,  August  12, 1991, 
conformed  mmierous  sections  of  the 
HCFA  regulations  with  self-executing 
amendments  made  by  section  9010  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1987,  section  301  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988,  and 
sections  6012  and  8013  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989. 

This  document  corrects  miner 
technical  and  typographical  errors  in  the 
final  rule. 

FOR  FURTHER  MFDRMATION  CONTACT: 

Luisa  V.  Iglesias  (202)  24S-4383. 


Cocxectioas 

1.  On  page  3807B,  column  3,  line  3  tJ 
item  2.  "(MB-024-Pr  is  changed  to 
"(MB-031-I^". 

9406.12    (Corradadl 

2.  On  page  38078,  column  2.  i  406.12, 
definition  of  "Reentitlement  period"  in 
line  12,  "restricted"  is  changed  to 
"reinstated". 

9406.20   IComctad] 

3.  On  page  38078,  column  S, 
9  406.20(c),  at  the  end  of  the 
introductory  text,  the  dash  is  removed 
and  "meets  the  following  canditionsr  is 
inserted. 

9407.40    ICorrectedl 

4.  On  page  38081,  column  2.  in 

9  407.40(b),  the  definition  for  "SSP"  is 
revised  to  read: 

SSP  stands  for  State  supplementary 
payments,  whether  mandatory  or 
optional,  to  an  aged,  blind,  or  disabled 
individual  under  the  second  title  XVI  of 
the  Act 

(Catalog  of  Federal  Domestic  Aisistance 
Program  No.  93.773.  Medicare — Hospital 
Insuranoe;  and  Program  No.  93.774. 
Madicara — Supplementary  WtedioBl 
Insurance) 

Dated:  September  28, 1901. 
Mloha8lW.€«lelon, 
Acting  Deputy  Assistant  Secretary  for 
Information  Reeources  Management 
•[FR  Doc.  91-237S2  Filed  10-2-91;  8:45  am) 
eaiwo  coDC  4tao-oi<M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6863 

[CA-940-4214-10;  CACA  27508] 

Partial  Revocation  of  the  Secretarial 
Order  Dated  July  9, 1927,  Subject  to 
Section  24  of  the  Federal  Power  Act; 
California 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  partially  revokes 
the  Secretarial  Order  dated  July  9, 1927, 
which  created  Powersite  Classification 
No.  183,  insofar  as  it  affects  15  acres  of 
land  within  the  Tahoe  National  Forest 
This  action  will  permit  completion  of  a 
pending  Forest  Service  exchange.  The 
land  will  remain  subiect  to  section  24  of 
the  Federal  Power  Act.  The  land  has 
been  and  will  remain  open  to  mining 
and  mineral  leasing. 
EFFECTIVE  SATE:  November  4, 1991. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Judy  Bowers,  BLM  California  State 
Office,  Federal  Office  Building,  2800 
Cottage  Way,  Sacramento,  California 
95825,  916-978-4820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  July  9, 
1927,  which  withdrew  lands  from  the 
operation  of  the  public  land  laws,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land- 
Mount  Diablo  Meridian 

T.  19  N..  R.  10  W., 

sec.  5,  SEy4Nwy4Swy4Swy«,  Eviswy* 
swyiswy*,  wv4SEy4Swy4Swy«.  and 
sw  y4NEy4Sw  y4sw  V4. 

The  area  described  contains  15  acres  in 
Sierra  County. 

2.  At  10  a.m.  on  November  4, 1991,  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land. 

3.  The  Federal  Energy  Regulatory 
Commission  finds  in  DVCA-1224  that 
the  value  of  the  land  will  not  be  injured 
or  destroyed  for  the  purpose  of  power 
development  by  a  conveyance  subject  to 
the  provisions  of  section  24  of  the 
Federal  Power  Act. 

4.  The  land  has  been  open  to  the 
application  and  o^ers  under  the  mineral 
leasing  laws,  and  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  the  provisions  of  the  Act  of 
August  11, 1955  (69  Stat.  682;  30  U.S.C. 
621). 

Dated:  September  23. 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-23800  Filed  10-2-01;  8:45  am] 

BtLUNO  COOC  4310-4ft-M 


43  CFR  Public  Land  Order  6885 

[MT-930-4214-10;  MTM  41179] 

Partial  Revocation  of  Executive  Order 
Dated  October  9, 1917;  and  Public 
Land  Order  No.  6831,  Correction; 
■Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 


summary:  This  order  corrects  a  date 
error  in  Public  I.and  Order  No.  6831  and 
revokes  an  Executive  order  insofar  as  it 
affertR  17  Acres  of  National  Forest 
System  land  withdrawn  for  Phosphate 
Reserve  No.  30,  Montana  No.  7.  The  land 
is  no  longer  needed  for  that  purpose. 
The  revocation  is  needed  to  permit 
disposal  of  the  land  through  exchange. 


This  action  will  open  the  land  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  land 
including  nonmetalliferous  mining, 
subject  to  other  segregations  of  record. 
The  land  has  been  and  will  remain  open 
to  mineral  leasing. 

EFFECTIVE  DATE:  November  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT! 

James  Binando,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings,  Montana 
59107,  406-255-2935. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  The  date  of  the  Executive  order 
referenced  on  page  3039.  first  column,  in 
the  heading  and  in  line  1  of  paragraph 
numbered  1  of  Public  Land  Order  No. 
6831,  56  FR  3039,  January  28, 1991,  which 
reads  "October  19, 1917"  is  hereby 
corrected  to  read  "October  9, 1917." 

2.  The  Executive  Order  dated  October 
9, 1917,  which  withdrevy  lands  for 
Phosphate  Reserve  No.  30,  Montana  No. 
7,  is  hereby  revoked  insofar  as  it  affects 
the  following  described  land: 

Principal  Meridian 

Gallatin  National  Forest 
T.  8  S.,  R.  4  E.. 

sec.  27.  that  portion  of  the  SEV4NWy4  and 
E>4SWy4  lying  east  of  the  Gallatin  River. 

The  area  described  contains  approximately 
17  acres  in  Gallatin  County. 

3.  At  9  a.m.  on  November  4, 1991,  the 
land  described  in  paragraph  2  shall  be 
opened  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  land,  including  location  and 
entry  for  nonmetalliferous  minerals 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  land  described  in  this 
order  under  the  general  mining  laws  for 
nonmetalliferous  minerals  prior  to  the 
date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988).  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 


Dated:  September  23. 1991. 
Dave  O'NmI, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  91-23801  Filed  10-2-91:  8:45  am) 

BILUNa  COM  U10-ON-M 


Fish  and  WlldHfe  Servio* 

50  CFR  Part  23 

RIN  1019-AA29 

Addition  of  the  American  Black  Bear 
(Urus  americanus)  by  tt>e  Government 
of  Canada  and  the  Toucan  Bart>et 
(Semnomis  ramphastinus)  by  ttie 
Qovernment  of  Colombia  to  Appendix 
III  of  tt>e  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora 

aqency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  that  the 
American  black  bear  [Ursus 
americanus]  and  the  toucan  barbet 
[Semnomis  ramphastinus]  have  been 
added  to  Appendix  III  of  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (CITES 
or  Convention).  A  list  of  species 
contained  in  the  CITES  appendices  is 
presented  for  informational  purposes  in 
50  CFR  23.23(f).  Any  specimen  of  these 
two  species,  whether  alive  or  dead 
including  all  readily  recognizable  parts 
and  derivatives  with  the  exception  of 
the  bear's  skull  and/or  skin  with  claws 
attached,  is  covered  by  the  provisions  of 
the  Convention.  Appendix  III  comprises 
species  subject  to  regulation  in 
particular  CITES  Party  nations  that  have 
requested  the  cooperation  of  the  other 
Parties  in  controlling  trade  in  such 
species.  The  addition  of  the  bear  was 
thus  initiated  at  the  request  of  Canada, 
and  the  bird  at  the  request  of  Colombia. 
DATES:  The  addition  to  appendix  III 
entered  into  effect  and  became 
enforceable  for  the  bear  on  September 
18, 1991,  and  for  the  bird  on  May  28, 
1989.  under  the  terms  of  the  Convention. 
Therefore,  this  rule  is  effective  on 
October  3. 1991.  The  Service  will 
consider  all  comments  received  by 
December  2, 1991,  regarding  whether  to 
enter  a  reservation  on  either  species. 

ADDRESSES:  Please  send 
correspondence  concerning  this  notice 
to  Chief.  Office  of  Scientific  Authority; 
room  725.  Arlington  Square  Building; 
U.S.  Fish  and  Wildlife  Service; 
Washington.  DC  20240.  The  fax  number 
is  703-358-2202.  Express  and  messenger- 
delivered  mail  should  be  addressed  to 
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the  Office  of  ScierrtiFic  Atfthority;  4401 
North  Fairfax  Drive,  room  750; 
Arlington.  VngiBia  22203.  CorameBts 
and  other  information  received  are 
available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  at  the 
Arlington,  Virginia  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charies  W.  Dane,  Chief.  OfRce  of 

Scientific  Authority,  at  the  above      

address,  telephone  703-358-1708  (or  FTS 

921-170B). 

SUPPLEMCNTARY  MFORIMTtON: 

Background 

The  Convention  on  iQtemational 
Trade  in  Endangered  Spedes  of  Wild 
Fauna  and  Flora  regulates  intemationsl 
trade  in  certain  species  of  animals  and 
plants.  Species  for  which  trade  is 
controlled  are  included  in  three 
appendices.  Appendix  III  includes 
native  species  that  any  Party  nation 
identifies  to  the  CITES  Secretariat  as 
being  subject  to  regiilation  within  its 
national  jurisdiction  for  purposes  of 
restricting  or  preventing  exploitatioit 
and  for  vriiich  it  needs  (he  cooperation 
of  other  Parties  in  controlling  trade. 
Appendix  II  indudes  species  that 
althoti^  not  necessarily  now  threatened 
with  extinction,  may  become  so  unless 
trade  in  tbem  is  strictly  controlled.  It 
also  includes  species  that  must  be 
subject  to  regulation  in  order  that  the 
trade  in  other  currently  or  potentially 
threatened  species  may  be  brought 
under  effective  control  (e.g..  because  of 
difficulty  in  distiaguishing  specimens  of 
currently  or  potentially  threatened 
species  from  those  of  other  species). 
Appendix  I  includes  species  threatened 
with  extinction  fhat  are  or  may  be 
affected  by  trade. 

Trade  in  appendix  III  species, 
including  any  readily  recognizable  part 
or  derivative  not  exempted,  requires  the 
issuance  of  either  an  export  permit,  a  re- 
export certificate,  or  a  certificate  of 
origin.  An  export  permit  is  required  if 
the  shipment  originates  from  the  nation 
that  added  the  species  to  appendix  HI. 
Export  to  or  from  other  Party  nations 
requires  prresentation  of  either  "a 
certificate  of  origin"  or,  in  the  case  of  re- 
export, "a  certificate  from  fte  nation  of 
re-export"  and  boft  verify  that 
8pecimen(s)  originated  from  the  non- 
listing  Party  nations  and/or  are  being 
legally  re-exported. 

This  document  updates  the  list  of 
CITES  species  reproduced  in  the  U.S. 
Code  of  Federal  Regulations  (CFR)  at  SO 
CFR  23.23(f)  by  adding  the  American 
black  bear  «id  toucan  barbet  to 
appendix  HI  aa  dtflennined  respectrveily 
by  the  gavemmenH  of  Canada  and 


Colombia,  pursuant  to  Article  XVI, 

paragraph  1  of  the  Convention.  Any 
specimai  of  these  species,  whether  alive 
or  dead  toduding  aU  readily 
recognizable  parts  and  derivatives 
except  for  the  bear's  skull  and/or  skin 
with  claws  attached,  is  covered  by  the 
provisions  of  the  Convention.  The 
CITES  Secretariat  notified  all  Party 
nations  on  )une  ZO,  1991,  for  addition  of 
the  American  black  bear,  and  on 
February  27. 1889,  for  the  toucan  barbet. 
In  accordance  with  CITES  Article  XVL 
paragraph  2.  these  additions  became 
effective  90  days  after  notification: 
September  18. 1991.  for  the  bear;  May  28, 
1989,  for  the  bird. 

Any  Party  at  any  time  may  enter  a 
reservation  on  any  species  added  to 
Appendix  HI,  thereby  exempting  itself 
from  implementing  Ae  Convention  for 
that  particular  species.  The  limited 
effects  of  a  reservation  in  alleviating 
exporters  and  importers  from 
documentation  requirements  were 
thoroughly  discussed  in  a  Fedeval 
Register  notice  of  November  17. 19B7  (52 
FR  43924).  In  a  resultant  March  28. 198a 
Federal  Register  notice  (53  FR  9945;  also 
see  53  FR  12497;  4/14/88).  the  Service 
made  a  procedural  change  in  requesting 
comments  about  reservations.  As  there 
is  no  time  limit  for  reserving  on  a 
species  added  to  Appendix  UL  a 
proposed  rule  normally  is  not  published; 
pubbc  comments  on  the  issae  of  whether 
to  enter  a  reservation  are  requested  with 
pubbcation  of  the  final  rule,  and  if 
appropriate,  entering  a  reservation  will 
be  reconsidered. 

With  regard  to  the  American  black 
bear  and  ^e  toucan  barbet,  the  Service 
does  not  perceive  any  significant 
biological,  trade,  or  legal  issue  that 
would  warrant  recommending  the 
entering  of  re8ervation(s).  It  is  imlikely 
that  substantive  conxments  for 
reservation(s)  will  be  received  or  that 
any  reserx'ation  would  be  taken.  For 
these  reasons  and  because  a  reservation 
if  deemed  appropriate  can  be  taken  at 
any  future  time,  good  cause  exists  to 
omit  the  proposed-rule  notice  and 
public-comment  process,  since  it  is 
uiuiecessary  and  contrary  to  the  public 
interest  (5  U.S.C.  5S3(b)). 

Because  the  species  covered  in  this 
rule  wece  added  to  appendix  HI  of  the 
Convention  effective  September  18, 
1991,  and  May  28. 1989,  and  because  of 
the  other  reasons  mentioned  above,  ihe 
Service  finds  that  good  cause  exists  for 
making  this  rule  effective  upon  its  date 
of  pobhcation  (5  U.S.C.  553(d)). 

Therefore,  the  Service  announces  the 
listing  of  9ie  American  black  bear  %y 
Canada  and  the  toucan  barbet  by 
Colombia  in  appendix  ffl  of  CTI^S.  The 
Service  at  tins  time  iiBS  not 


reconunended  entering  any 
reservation(B),  and  would  only  consider 
doing  so  if  valid  and  compelling  reasons 
are  shown  dtat  implementatioB  of  these 
listings  is  contrary  to  the  interests  or 
laws  of  the  United  States.  A  reservation 
on  the  American  black  bear  or  the 
toucan  barbet  can  be  taken  at  any  time; 
the  Service  now  solicits  comments  on 
whether  to  enter  reservstionls)  on  these 
species,  for  which  no  opportunity  for 
comments  was  previously  provided.  TTie 
Service  will  consider  aH  comments 
received,  and  if  appropriate,  wiH 
reconunend  that  ttie  United  States  enter 
reservation(s). 

Note. — The  Department  has  dete.Tnined 
that  amendments  to  die  Convention'* 
appendices,  which  reauh  from  actions  of 
Parties  to  the  Convention,  do  not  require 
preparation  of  EnviroiuDental  Assessments 
as  defined  under  authority  of  the  National 
Environmental  Policy  Act  (42  U.S.C.  4321- 
4347).  The  Departmeirt  also  has  determined 
that  these  listing  actions  are  not  rule«  for 
purposes  of  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  (5  tJ£.C.  801  et 
seq.].  Notices  on  appendix  III  species  bstings 
do  not  contain  information  collection 
requirements  that  require  approval  by  the 
Office  of  Management  and  Budget  under  44 
VJS.C.  3501  et  seq. 

This  notice  was  prepared  by  Drs. 
Richard  M  Mitchell  and  Bruoe 
MacBryde,  Office  of  Scienttfic 
Authority,  under  authority  of  the 
Endangered  Species  Act  of  1973.  «8 
amended  {16  U.S.C  1S31  et  seq). 

List  of  SubjacU  in  SO  CFR  Part  23 

Endangered  and  threatened  species. 
Exports.  Imports.  Transportation,  and 
Treaties. 

Regiilation  Promulgation 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  for  the  reasons  set  forth 
above,  part  23,  subchapter  C  of  chapter 
I,  title  50  of  the  Code  <tf  Federal 
Regulations  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  27  U.S.T.  108;  and  Endangered 
Species  Act  of  1973,  as  amended  (16  VSS^ 
1531  el  aeq.). 

2.  Amend  ?  23.23(1]  by  adding  the 
following  two  entries  of  animal  species, 
alphabetically  under  the  appropriate 
taxonomic  Class  and  Order,  to: 


IIIL 


SpaciM  Ustad  ta  ammMMoe*  1. 4L 


[{)"* 
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SpaciM 


Conwnon  nwrw 


App^ndbc 


OaiMUMl 
(fnonth/dsy/ 


Oms  Mammalia:  Mammals 

Order  Camivarm: — CamivorM:  Gala.  BMra.  ate ~ 

Ursus  amencanus  (except  tkuU  arxl/or  skin  with    Amertean  blach  bear Ill  (CariMiai 

daw*  attached).  n'-««u«i. 


9/16/91 


Oasa  Avaa:  Birds 
Order  PiciforntM:  .. 


Woodpeckers.   Toucans,    Jacamars,    Bw- 
bets: 


Satmomltnmphaatinua.. 


Toucan  barbel  ...„ „ m  (Cotombia) . 


i/2^99 


Dated:  September  26, 1991. 
Richard  N.  Sodtfa, 
Acting  Director. 
[FR  Doc.  91-23850  Filed  lO-i-91:  8:45  ami 

BILUNQ  CODE  4310-<»-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  204  and  285 
[Docket  No.  910102-1217] 
RIN  0648-AD01 

Atlantic  Bluefin  Tuna  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  rule  and  request  for 
comments. 

summary:  NOAA  issues  a  flnal  rule  to 
require  expiration  every  year  of  Atlantic 
Dluefin  tuna  vessel  permits  and  to 
establish  an  annual  permit  application 
fee  of  $20.  The  purpose  of  these  actions 
is  to  restore  the  utility  of  the  Atlantic 
bluefin  tuna  permit  file  by  purging  the 
inactive  vessel  records  and  to  recover 
the  administrative  costs  of  permit 
application  processing.  The  Office  of 
Management  and  Budget  (0MB)  control 
number  assigned  to  this  rule's  reporting 
and  recordkeeping  requirements  is 
added  to  50  CFR  part  204. 
DATES:  The  final  rule  is  effective 
October  3. 1991. 

Comments  on  the  application  fee 
requirement  contained  in  §  285.21(k)  and 
the  requirement  that  permits  expire 
every  year  contained  in  S  285.21(e).  must 
be  received  on  or  before  October  30, 
1991. 

ADDRESSES:  Written  comments  on  the 
matters  specified  under  the  DATES 
heading  should  be  sent  to  Mr.  Richard 
Roe,  Regional  Director,  National  Marine 
Fisheries  Service.  Northeast  Regional 
Office.  One  Blackburn  Drive, 
Gloucester,  MA  01930. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L.  Rodrigues,  Resource  Policy 
Analyst.  508-281-9324. 
SUPPLEMENTARY  INFORMATION: 

Regulations  that  govern  the  Atlantic 
bluefin  tuna  fishery,  at  50  CFR  part  285, 
are  authorized  under  the  Atlantic  Tunas 
Convention  Act  (ATCA).  16  U.S.C.  971  el 
seq.  The  ATCA  directs  the  Secretary  of 
Commerce  to  promulgate  such 
regulations  as  may  be  necessary  to 
carry  out  the  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas 
(ICCAT). 

Current  regulations  for  this  fishery 
limit  harvests  to  the  level  specified  by 
ICCAT  by  apportioning  sub-quotas 
among  domestic  user  groups.  Various 
catch  and  gear  limits  apply  according  to 
each  group.  It  is  essential  to 
enforcement  officers  and  fishery 
managers  that  user  groups  are 
distinguishable.  This  is  accomplished  by 
issuing  permits. 

On  March  11. 1991.  (56  FR  10227) 
NMFS  issued  a  proposed  rule  that 
addressed  major  concerns  in  the  fishery 
and  that  proposed  technical 
modifications  to  improve  the 
administration  of  the  overall 
management  program.  A  45-day 
comment  period  was  provided  during 
which  public  hearings  were  held  and 
written  comments  were  received.  In 
response  to  public  requests,  this 
comment  period  was  extended  for  an 
additional  15  days.  The  extended 
comment  period  ended  May  10. 1991. 
Among  the  proposed  technical 
improvements  was  a  modification  to 
S  285.21  (e)  that  would  allow  the 
Director,  Northeast  Region.  NMFS 
(Regional  Director)  to  specify  a  date 
when  a  permit  expires.  The  modification 
to  S  285.21  is  implemented  by  this  final 
rule.  The  remaining  proposals  are  still 
under  consideration  by  NMFS. 

NOAA  believes  that  this  modification 
is  necessary  to  purge  the  Atlantic 
bluefin  tuna  permit  file,  which  currently 
contains  over  42,000  records.  Because 
Atlantic  bluefin  tuna  permits  have  not 


contained  an  expiration  date  in  the  past, 
the  number  of  inactive  records  in  the  file 
is  believed  to  be  excessive.  The  size  of 
this  file  adds  to  administrative  costs 
such  as  computer  processing  and 
mailing  costs.  In  addition,  the  file  is 
used  as  a  database  to  define  the 
constituency  affected  by  regulations,  as 
well  as  to  survey  the  catch  and  effort  of 
the  recreational  angling  sector  of  the 
fishery.  NOAA  believes  it  is  important 
to  clear  inactive  records  from  this  file  so 
it  will  not  needlessly  add  to 
administrative  costs  and  to  maintain  its 
usefulness  for  fishery  management 
purposes.  To  do  this  in  a  timely  manner, 
it  is  essential  that  the  permit  file  be 
purged  before  the  beginning  of  the  1992 
fishing  season  beginning  on  lanuary  1. 
1992. 

This  final  rule  authorizes  the  Regional 
Director  to  issue  a  notice  specifying  a 
date  on  which  all  Atlantic  bluefin  tuna 
permits  will  expire.  Such  notice  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  permit 
holders  will  be  required  to  reapply. 

In  addition,  in  response  to  public 
comment  on  the  proposed  rule,  NOAA 
has  amended  §  285.21[e]  to  specify  that 
all  categories  of  bluefin  tuna  permits 
will  expire  every  year.  In  further 
response  to  public  comment,  this  final 
rule  imposes  an  application  fee  equal  to 
the  costs  of  administering  the  permit 
application.  Because  these  changes  were 
not  included  in  the  proposed  rule, 
NOAA  expressly  invites  public 
comment  on  them  by  the  date  specified 
under  DATES. 

NOAA  has  accepted  comments 
recommending  these  changes  because  it 
believes  that  the  imposition  of  an  annual 
permit  and  fee  will  discourage  the 
practice  of  simply  adding  the  Atlantic 
bluefin  tuna  fish^  as  one  of  several 
fisheries  for  which  an  individual  may 
apply,  regardless  of  whether  or  not  there 
is  intent  to  participate  in  the  fishery. 
This  will  continue  to  distort  part  of  the 
database  used  to  manage  this  fishery.  It 
is  important  that  a  mechanism  for  the 
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imposition  of  an  annual  permit  and  fee 
be  in  place  prior  to  the  date  upon  which 
the  existing  permits  expire.  Annual 
renewal  of  purse  seine  permits  will  not 
alter  the  eligibility  requirements  set 
forth  in  §  281.21(b). 

Following  the  publication  of  this  final 
rule,  the  Regional  Director  must  publish 
a  notice  specifying  the  date  upon  which 
permits  expire.  This  date  is  expected  to 
be  towards  the  end  of  the  year. 

The  cost  of  processing  a  permit 
application  is  calculated  to  be  $20.  This 
was  determined  by  totaling  the  costs 
associated  with  processing  all  Northeast 
Region  permit  applications  and  dividing 
by  the  estimated  number  of  applications 
to  be  processed  each  year.  Generally, 
these  costs  are  for  labor,  computer  use 
and  equipment,  postage  and  supplies. 
NOAA  estimates  that  approximately 
one  half,  or  21,000,  of  the  42.000  current 
blueHn  tuna  permit  holders  will  reapply 
for  permits.  At  $20  each,  the  total  cost  to 
the  industry  is  estimated  to  be  $420,000. 
NOAA  believes  that  the  $20  fee  per 
application  is  nominal  and  relatively 
insignificant  when  compared  to  the 
individual  costs  of  commercial  tuna 
fishing  operations.  It  should  be  noted 
that  permits  are  not  required  of 
recreational  anglers  who  traditionally 
fish  for  the  small  tunas.  Therefore,  the 
imposition  of  the  fee  largely  affects 
those  fishermen  who  intend  to  sell  the 
giant  tuna  they  catch.  This  is  based  on 
the  assumption  that  fishermen  pursuing 
giant  tuna,  which  weigh  310  lbs.  (141  kg) 
or  more,  do  not  intend  to  use  them  for 
home  consumption  as  the  size  and 
commercial  value  discourage  this 
purpose. 

Comments  and  Responses 

Ten  comments  were  received  on  the 
modification  authorizing  the  Regional 
Director  to  specify  a  date  upon  which 
Atlantic  bluefin  tuna  permits  will  expire, 
and  are  discussed  below. 

Comment:  Two  commenters  suggested 
that  a  nominal  fee  (approximately  $10) 
should  be  charged.  One  said  the  fees 
could  be  used  for  education, 
enforcement  and  establishment  of  a 
toll-free  number. 

Response:  NOAA  believes  that  an 
application  fee  equal  to  application 
processing  costs  is  both  nominal  and 
appropriate.  NOAA  does  not  have  the 
authority  to  dedicate  these  funds  for  its 
own  use:  they  accrue  to  the  General 
Treasury. 

Comment-  One  commenter  believed 
NMFS  is  seeking  to  finance  enforcement 
efforts  by  charging  fees. 

Response:  As  stated  in  the  previous 
response.  NOAA  cannot  spend  these 
fees. 


Comment:  One  commenter  believed 
permits  should  be  required  for  those 
who  sell  their  fish. 

Response:  NOAA  issues  permits  by 
gear  category,  rather  than  by  a 
"commercial"  or  "recreational" 
designation,  to  facilitate  quota 
monitoring.  NOAA  may  consider  issuing 
permits  to  sell  Atlantic  bluefin  tuna  in 
the  future  if  the  management  system  is 
revised  accordingly. 

Comment-  One  commenter  believes 
tuna  fishing  should  be  regulated  like 
deer  hunting. 

Response:  NOAA  interprets  this 
comment  to  mean  permit  application 
fees  should  be  used  to  enhance 
conservation  and  management  programs 
for  the  Atlantic  bluefin  tuna  resource. 
As  stated  previously.  NOAA  cannot 
spend  these  fees. 

Comment-  Three  commenters  believe 
that  tuna  permits  should  be  renewed 
annually  and  two  comments  were 
received  supporting  permit  renewal  on  a 
regular  basis,  but  neither  was  specific 
about  the  period  of  time  for  which  a 
permit  should  be  valid.  One  of  the  latter 
comments  was  submitted  by  a  New 
York  fishing  club  and  represented  the 
opinion  of  the  membership. 

Response:  NOAA  concurs  with  these 
commenters  and,  for  the  reasons 
discussed  in  the  preamble,  intends  to 
issue  permits  on  an  annual  basis. 

Classification 

The  permit  expiration  measure  and 
application  fee  requirement  are  minor 
administrative  actions  that  neither  alter 
the  scope  of  the  previous  Environmental 
Impact  Statement,  nor  pose  more  than 
hmited  potential  for  effect  on  the  human 
environment,  and  therefore,  are 
categorically  excluded  from  further 
action  under  the  National 
Environmental  Policy  Act. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  determined  that  this 
rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  This  action  will 
not  have  a  cumulative  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
to  consumers,  industries,  government 
agencies,  or  geographical  regions.  The 
total  cost  to  the  industry  is  expected  to 
be  $420,000  but  only  $20  per  entity.  No 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises  are  anticipated. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  The  permit 
application  fee  of  $20  per  year  will  not 
add  substantially  to  the  costs  of 
commercial  fishing  operations  and  does 
not  apply  to  the  recreational  sector 
fishing  for  small  tunas.  Therefore,  no 
adverse  or  beneficial  impacts  are 
anticipated  and.  therefore,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  Control  Number  0648-0202.  The 
public  reporting  burden  for  this 
collection  is  estimated  to  be  30  minutes 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

This  rule  does  not  contain  policies 
with  federaHsm  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

The  Assistant  Administrator  finds, 
pursuant  to  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553 
(d)(3)).  for  good  cause  that  it  is  not 
necessary  to  delay  for  30  days  the 
effective  date  of  this  final  rule.  The 
action  authorized  by  this  rulemaking 
does  not  affect  the  public  until  a  30-day 
advance  notice  of  permit  expiration  is 
published  in  the  Federal  Register.  An 
additional  30-day  delay  of  effectiveness 
under  the  APA  that  would  delay 
reissuing  permits  for  60  days  is 
unnecessary  and  would  make  it 
administratively  impossible  to  purge  the 
permit  file  for  the  1992  fishing  year. 
Nevertheless.  NOAA  invites  comments 
on  its  intent  to  require  annual  renewal 
of  permits  and  on  its  permit  fee  (see 
DATES). 

To  avoid  renewal  applications  filed 
immediately  to  avoid  the  permit  fee. 
NOAA  also  finds  that  it  would  be 
contrary  to  the  public  interest  to  delay 
for  30  days  the  effectiveness  of  the 
permit  fee  requirement- 
List  of  Subjects 
50  CFR  Part  204 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  285 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 
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Dated:  September  27, 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  parts  204  and  285  are 
amended  as  follows: 

PART  204— OMB  CONTROL  NUMBERS 
FOR  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980.  44  U3.C.  3501-3520  (1982). 

§204.1    [Amended] 

2.  In  S  204.1[b].  the  table  is  amended 
by  adding  in  the  left  hand  column,  in 
numerical  order,  "§  285.21(e)"  and 
adding  in  the  right  hand  column,  in  a 
corresponding  position,  "-0202". 

PART  28&~ATLANTIC  TUNA 
FISHERIES 

3.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Autboritr- 16  U.S.C  971  et  seq. 

4.  In  S  285.21,  paragraphs  (e)  and  (k) 
are  revised  to  read  as  follows: 

$285.21    V»M«i  permits. 

(3)  Duration.  A  permit  issued  under 
this  section  remains  valid  until  it  is 
suspended  or  revoked,  or  expires.  A 
permit  issued  under  this  section  expires 
when  the  owner  or  name  of  the  vessel 
changes,  or  every  year  on  the  date 
specified  by  the  Regional  Director  by 
notice  published  in  the  Federal  Register 
at  least  30  days  in  advance  of  the 
expiration  date. 

(k)  Fees.  The  fee  for  any  permit 
application  processed  under  this  section 
is  $20.00.  A  certified  check  or  money 
order  in  this  amount  payable  to  the 
"Department  of  Commerce"  must 
accompany  any  application  submitted 
under  paragraphJcU)f  this  section. 
Applications  nof^Nlfnpanied  by  the 
permit  fee  will  be  considered  deficient. 


(FR  Doc.  91-23789  Filed  9-30-91;  9:53  am] 

BILUNa  COOC  SSIO-Zt-H 

50  CFR  Part  651 

[Docket  No.  901246-1216] 
RIN  0648-AC88 

Northeast  Multispecies  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


action:  Interim  final  rule  adopted  as 
final  without  change. 

summary:  The  final  rule  to  implement 
Amendment  4  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (FMP),  pubhshed 
May  31, 1991  (56  FR  24724),  contained  an 
interim  final  rule  requiring  that  nets  with 
small  mesh  stowed  below  deck  be 
,  secured  in  a  manner  consistent  with 
what  is  required  for  nonconforming  net 
and  mesh  stowed  on  deck — specifically, 
that  they  be  fan-folded  (flaked)  and 
bound  around  their  circumferences.  The 
interim  final  rule  is  adopted  as  a  final 
rule  without  change. 

EFrecTiVE  date:  October  3. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Jaffe  (NMFS,  Resource 
Management  Specialist),  508-281-9272. 

SUPPLEMENTARY  INFORMATION:  A  notice 

of  availability  of  Amendment  4  to  the 
FMP  was  published  on  December  7, 1990 
(55  FR  50572),  and  the  proposed  rule  was 
published  on  January  10, 1991  (56  FR 
979).  A  specific  requirement  that  net 
with  small  mesh  stowed  below  deck  be 
secured  in  a  manner  consistent  with 
what  is  required  for  nonconforming  nets 
and  mesh  stowed  on  deck — specifically, 
that  they  be  fan-folded  (flaked)  and 
bound  around  their  circumference  was 
inadvertently  omitted  from  the  proposed 
rule.  This  change  had  been  discussed  by 
the  New  England  Fishery  Management 
Council  but  was  not  included  in 
Amendment  4.  The  U.S.  Coast  Guard 
submitted  a  written  comment  bringing 
the  omission  to  the  attention  of  NMFS. 
Subsequently,  in  the  final  rule  to 
implement  Amendment  4,  the  below- 
deck  net  stowage  requirement  was 
established  by  an  interim  final  rule  so 
that  public  comment  could  be  solicited. 
No  comments  were  received  by  the 
established  deadline  of  June  12, 1991; 
therefore,  the  interim  final  rule  is 
adopted  as  final  without  change.  This 
rule  is  codified  at  50  CFR  651.20(f)(l)(iii). 

List  of  Subjects  in  50  CFR  Part  651 

Fishing,  Fisheries,  Vessel  permits  and 
fees. 

Under  authority  of  16  U.S.C.  1801  et 
seq.  the  interim  regulation  amending  50 
CFR  651.20{f)(l)(iii).  published  May  31, 
1991  (56  FR  24724),  is  adopted  as  final 
without  change. 

Dated:  September  27, 1991. 
Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  91-23768  Filed  10-2-91;  8:45  am] 

MLUNO  COO£  M^O-22-m 


50  CFR  Part  663 
[Docket  No.  910939-1239] 

Pacific  Coast  Groundfl&h  Rshary 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule:  request 
for  comments. 

summary:  The  Secretary  of  Commerce 

(Secretary)  issues  an  emergency  interim 
rule  to  allow  vessels  using  nontrawl 
fishing  gear  to  land  300  pounds  or  less  of 
sablefish  even  though  the  allocation  for 
that  gear  type  has  been  reached.  The 
regulations  are  intended  to  avoid  waste 
of  sablefish  caught  by  nontrawl  gear 
targeting  on  other  si^ecies  and  to  avoid 
severe  economic  hardship  for  small 
hook-and-line  fishing  operations  that 
could  otherwise  face  an  effective 
closure  until  the  new  allocation 
becomes  available  on  January  1, 1992. 
This  action  deviates  from  the 
management  measures  announced  prior 
to  the  start  of  the  1991  fishing  season 
and  is  necessary  because  large  harvests 
resulted  from  the  unanticipated  shift  of 
fishing  effort  into  the  Pacific  coast 
sablefish  fishery  from  the  Gulf  of  Alaska 
fishery. 

EFFECTIVE  DATES:  This  emergency  rule  is 
effective  from  0001  hours  Pacific  Local 
Time,  September  30, 1991  until  2400 
hours  Pacific  Standard  Time  January  2. 
1991  and  may  be  extended  through 
December  31, 1991.  Comments  will  be 
accepted  until  October  15, 1991. 

ADDRESSES:  Comments  on  this 
emergency  rule  may  be  submitted  to 
Rolland  A.  Schmitten.  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle.  WA  98115- 
0070;  or  E.  Charles  Fullertoa  Director. 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  S.  Ferry  Street, 
Terminal  Island,  CA  90731-7415. 
FOR  FURTHER  INFORMATION  CONTACT 
William  L.  Robinson  at  206-526-6140.  or 
Rodney  R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION! 

Background 

The  harvest  guidelines  and  allocations 
for  sablefish  during  1991  were  specified 
at  the  start  of  the  calendar  year  (56  FR 
C45,  January  8, 1991).  The  Pacific  Fishery 
Management  Council  (Council) 
recommended  and  the  Secretary 
concurred  that  the  overall  amount  of 
sablefish  to  be  harvested  in  1991  (8,900 
metric  tons  (mt))  should  be  expressed  as 
a  harvest  guideline  rather  than  a  quota. 
The  allocations  of  sablefish  among  gear 
types  were  expressed  as  quotas  While 
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a  harvest  guideline  is  a  target  for 
managers  who  may  adjust  trip  limits  or 
other  measures  to  meet  that  target,  a 
fishery  is  not  necessarily  closed  if  the 
harvest  guideline  is  reached.  If  a  quota 
is  reached,  further  landings  of  the 
species  covered  by  the  quota  must  be 
prohibited. 

In  establishing  the  groundfish 
management  measures  for  1991,  the 
Council  recognized  that  the  measures 
for  the  sableflsh  fishery  needed  to  be 
altered  because  the  allocation  to 
nontrawl  vessels  was  increasingly  being 
harvested  by  the  large,  mobile  longline 
vessels.  This  shift  in  the  harvest  sector 
could  result  in  the  nontrawl  quota  for 
sablefish  (3.612  mt)  being  taken  early  in 
the  year,  leaving  the  small  hook-and-line 
vessels  with  no  opportunity  to  fish  for 
sablefish.  The  Council  also  expressed 
concern  that  a  complete  prohibition  on 
landing  sablefish  for  a  great  portion  of 
the  year  would  increase  uncounted 
discards  in  nontrawl  fisheries  for  other 
species. 

In  an  attempt  to  resolve  this  problem 
equitably,  the  Council  delayed  the  full 
opening  of  the  sablefish  fishery  until 
April  1. 1991.  allowed  landings  of  less 
than  1.500  pounds  from  nontrawl  vessels 
between  January  1  and  March  31.  and 
planned  to  impose  a  landing  limit  of  500 
pounds  per  trip  when  300  mt  remained 
in  the  nontrawl  quota.  The  April  1 
opening  was  expected  to  coincide  with 
the  opening  of  the  sablefish  fishery  in 
the  Gulf  of  Alaska,  thereby  spreading 
the  fishing  effort  from  the  mobile  - 
longline  fleet  between  the  two  areas. 

The  sablefish  season  off  Alaska  was 
set  after  the  Pacific  coast  season  and 
opened  on  May  15. 1991.  Large  longline 
vessels  were  able  to  fish  in  the  Pacific 
coast  fishery  before  moving  to  the 
fishery  off  Alaska.  This  caused  the 
Pacific  coast  sablefish  quota  to  be  taken 
much  faster  than  had  been  anticipated. 
In  fact,  the  data  reporting  system  was 
not  able  to  track  the  catches  of  the 
vessels  that  were  capable  of  remaining 
at  sea  for  extended  fishing  trips,  and  the 
300  mt  of  sablefish  that  was  to  be 
reserved  for  use  under  the  small  trip 
limit  through  the  end  of  the  year  was 
nearly  taken  by  May  21.  By  July  1,  the 
entire  nontrawl  sablefish  quota  had 
been  taken  and  all  landings  were 
prohibited  as  of  July  1. 1991  (56  FR 
30338;  July  2. 1991).  With  almost  4 
months  left  before  the  next  year's  quota 
is  made  available,  small  local  fleets 


cannot  land  sablefish  and,  if  they  fish 
for  other  species,  they  must  discard  any 
sablefish  bycatch. 

During  its  July  9-12. 1991.  meeting,  the 
Council  heard  from  several  sablefish 
fishermen  who  were  affected  by  the 
early  closure  of  the  nontrawl  quota.  The 
fishermen  stressed  the  economic 
hardship  caused  by  the  short  season  and 
their  concern  that  in  the  remaining 
months  of  this  quota  year  incidentally 
caught  sablefish  would  be  wasted.  They 
sought  some  relief  in  the  form  of  a 
minimal  landing  allowance.  The 
Council's  Groundfish  Management 
Team  reported  that  a  small  trip  limit, 
such  as  300  pounds  (0.14  mt)  per  trip, 
would  allow  less  than  40  mt  per  month 
coastwide  and  would  have  no 
measurable  biological  impact,  but  would 
allow  small  vessel  operators  to  continue 
landing  sablefish  as  part  of  a  mix  of 
species.  The  trawl  fishery  was  projected 
to  catch  nearly  its  allocated  quota  of 
sablefish.  which  was  4.988  mt.  and 
treaty  Indian  fishermen  are  expected  to 
take  the  300  mt  that  was  reserved  for 
them  from  the  total  harvest  guideline. 

Based  on  the  information  presented  at 
its  July  meeting,  the  Council 
recommended  that  the  Secretary  of 
Commerce  take  emergency  action  under 
the  authority  of  section  305(c)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  to 
allow  landings  of  no  more  than  300 
pounds  of  sablefish  per  fishing  trip  for 
nontrawl  vessels.  This  emergency  rule  is 
effective  for  an  initial  period  ending  90 
days  after  the  date  of  publication  and  it 
is  anticipated  that  the  effectiveness  will 
be  extended  until  December  31, 1991. 
after  the  initial  period  elapses. 

Emergency  Actions 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  the 
allowance  of  minimal  landings  of 
sablefish  by  nontrawl  fishing  vessels  is 
necessary  to  respond  to  an  emergency 
situation,  namely,  the  unanticipated 
attainment  of  the  nontrawl  sablefish 
quota  by  July  1  of  this  year,  and  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law.  The  Assistant 
Administrator  finds  that  the  reasons 
justifying  promulgation  of  this  rule  on  an 
emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  comment,  as  generally 


required  by  section  553(b)  of  the 
Administrative  Procedure  Act:  because 
this  emergency  rule  relieves  a  restriction 
on  the  nontrawl  fishery,  the  effective 
date  need  not  be  delayed  for  30  days 
under  section  553(d)(1).  The  public  had 
opportunities  to  comment  on  the 
substance  of  this  emergency  rule  during 
the  meeting  of  the  Council  and  its 
advisory  committees  in  July  1991.  The 
public  will  also  have  an  opportunity  to 
comment  on  the  emergency  measures 
during  the  comment  period  provided  by 
this  rule. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  regular  procedures  of  that 
order. 

An  environmental  assessment  (EA) 
has  been  prepared  for  this  action  and 
the  Assistant  Administrator  concluded 
that  there  will  be  no  significant  impact 
on  the  human  environment.  A  copy  of 
the  EA  is  available  from  the  Regional 
Directors  (see  ADDRESSES). 

This  emergency  rule  does  not  contain 
a  collection  of  information  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because,  as  an 
emergency  rule,  it  was  not  required  to 
be  promulgated  as  a  proposed  rule  and 
the  rule  is  issued  without  opportunity  for 
prior  public  comment. 

This  emergency  rule  does  not  contain 
policies  with  known  federalism 
implications  sufficient  to  warrant 
preparation  of  the  federalism 
assessment  under  Executive  Order 
12612.  Washington.  Oregon,  and 
California  are  expected  to  implement 
state  regulations  compatible  with  the 
Federal  rule. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries.  Fishing,  Fish, 
Administrative  practices  and 
procedures,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  September  27. 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 


UMI 
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For  the  reasons  stated  in  the 
preamble,  50  CFR  part  663  is  revised  as 
follows. 

PART  663— [AMENDED] 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §  663.23,  add  a  new  paragraph 
(b](4)  from  September  30, 1991  until 
January  2, 1992  to  read  as  follows: 

§663.23    Catch  restrictioiw. 


(b)  •  *  * 

(4)  Nontrawl  sablefish. 
Notwithstanding  the  closure  of  the 
fishery  on  July  1, 1991,  persons  may  use 
nontrawl  gear  to  take  and  retain, 
possess,  or  land  no  more  than  300 
pounds  per  day  of  sablefish  from 
September  30, 1991  until  January  2, 1992. 

(FR  Doc.  91-23793  Filed  9-30^;  12:14  praj 
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Proposed  Rules 


Federal  Register 
Vol.  56.  No.  192 
Thursday.  October  3,  1981 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)<ic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
makir>g  prior  to  the  adoption  of  tt>e  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  91-ASO-21] 

Proposed  Establistiment  of  Transition 
Area.  Prestonburg,  KY 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  the  Prestonburg,  KY  Transition 
Area.  A  standard  instrument  approach 
procedure  (SLAP)  has  been  developed  to 
serve  the  Big  Sandy  Regional  Airport.  In 
order  to  provide  additional  airspace  for 
protection  of  instrument  flight  rules 
(IFR)  aircraft  executing  the  SIAP.  it  is 
necessary  to  lower  the  floor  of 
controlled  airspace  from  1200  to  700  feet 
above  the  surface  in  vicinity  of  the 
airport.  If  approved,  the  operating  status 
of  the  Big  Sandy  Regional  Airport  will 
change  from  visual  flight  rules  (VFR)  to 
EFR  concurrent  with  pubUcation  of  the 
SIAP. 

DATES:  Conunents  must  be  received  on 
or  before  November  20. 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No.91- 
ASO-21,  Manager,  System  Management 
Branch.  ASO-530,  P.O.  Box  20636. 
Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  652. 
3400  Norman  Berry  Drive,  East  Point. 
Georgia  30344;  telephone  (404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters,  Airspace  Section. 
System  Management  Branch.  Air  Tragic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta, 
Georgia  30320;  telephone  (404)  763-7646. 

SUf>'>t^MENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conmienters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ASO-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  conununications 
received  before  the  specified  closing 
date  for  conmients  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  O^ice  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  652.  3400  Norman  Berry 
Drive.  East  Point.  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
System  Management  Branch  (ASO-530), 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  71)  to  establish  the  Prestonburg,  KY 
Transition  Area.  This  proposed  action 
would  lower  the  floor  of  controlled 
airspace  from  1200  to  700  feet  above  the 
surface  in  vicinity  of  the  Big  Sandy 
Regional  Airport.  A  standard  instrument 
approach  procedure  has  been  developed 
to  serve  the  airport.  This  proposed 
action  would  provide  additional 
controlled  airspace  for  protection  of  IFR 
aeronautical  operations.  If  approved,  the 
operating  status  of  the  Big  Sandy 
Regional  Airport  will  be  changed  from 
VFR  to  IFR  concurrent  with  publication 
of  the  instrument  approach  procedure. 
Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
FAA  Order  7400.6G  dated  September  4. 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  a^ect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the  , 

criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a) .  1513; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Public  Law  97-449.  January  12, 
1983);  14  CFR  11.69. 
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S71.1S1    [AfneiKted] 

2.  Section  71.181  is  amended  as 
follows: 

Prestonburg,  KY  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-niile  radius 
of  Big  Sandy  Regional  Airport  (lat. 
37'45'04"N..  long.  82'38'13"W.). 

Issued  in  East  Point,  Georgia,  on  September 
20,1991. 
Don  Cass, 

Acting  Manager,  Air  Traffic  Division 
Southern  Region. 
[FR  Doc.  91-23779  Filed  10-2-91:  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart4 

Proposed  Regulation  Prohibiting 
Certain  Transactions  Between 
Commodity  Pool  Operators  and 
Affiliated  Persons 

agency:  Commodity  Futures  Trading 
Commission. 


ACTION:  Proposed  rule. 


summary:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
proposing  new  paragraph  (d)  of  S  4.20, 
which  would  prohibit  a  commodity  pool 
operator  from  using  funds  or  property  of 
a  commodity  pool  it  operates  to 
purchase  assets  of,  purchase  securities 
issued  by.  or  to  lend  money  or  other 
property  to  such  commodity  pool 
operator  or  affiliated  persons  of  such 
commodity  pool  operator  as  that  term 
would  be  defined  in  new  paragraph  (d). 
Certain  limited  exemptions  would  be 
provided  including  an  exemption  to 
allow  a  commodity  pool  operator  to 
invest  funds  of  a  pool  it  operates  in 
certain  affiliated  money  market  funds. 
Considering  the  risks  to  public  investors 
created  by  such  transactions,  as  more 
fully  explained  herein,  the  Commission 
requests  comment  on  several  issues, 
including  whether  the  proposed  rule  is 
warranted  or  whether  the  preclusion 
against  self-dealing  under  basic 
fiduciary  law,  coupled  with  disclosure  of 
transactions  between  commodity  pool 
operators  and  affiliated  persons  thereof 
is  sufficient. 

DATES:  Comments  on  proposed  §  4.20(d] 
must  be  received  on  or  before  December 
2. 1991. 

ADDRESSES:  Comments  should  be  sent 
to  Jean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW..  Washington.  DC  20581. 


FOR  FURTHER  INFORMATION  CONTACT: 

France  M.T.  Ma'ca,  Attorney-Advisor. 

Division  of  Trading  and  Markets,  ' 

Commodity  Futures  Trading 

Commission.  2033  K  Street,  NW., 

Washington.  DC  20581.  Telephone:  (202) 

254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Notice  Rule 

While  the  Commission  has 
determined  that  the  proposed  new 
paragraph  of  Rule  4.20  will  not  a^ect  the 
existing  paperwork  burden  previously 
approved  by  the  Office  of  Management 
and  Budget,  the  public  reporting  burden 
for  the  collection  of  information  which 
includes  Commission  Rule  4.20  and  all 
other  rules  pertaining  to  the  operations 
and  activities  of  commodity  pool 
operators  and  commodity  trading 
advisors  and  to  monthly  reporting  by 
futiu'es  commission  merchants  (303&- 
0005)  is  estimated  to  average  30.6  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  )oe  F.  Mink. 
CFTC  Clearance  Officer,  2033  K  Street 
NW..  Washington.  DC  20581;  and  to 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (3038- 
0005).  Washington.  DC  20503. 

n.  Introduction 

Commodity  pool  operators  ("CPOs")  • 
are  required  to  register  with  the 
Commission  unless  they  qualify  for  an 
exclusion  from  the  definition  of  the  term 
CPO  or  an  exemption  from  registration 
as  a  CPO.*  Part  4  of  the  Commission's 


■  Section  2(a)(1)(A)  of  the  Commodity  Exchange 
Act  defines  a  commodity  pool  operator  as: 
"*  *  *  any  person  engaged  in  a  business  which  is 
of  the  nature  of  an  investment  trust,  syndicate,  or 
similar  form  of  enterprise,  and  who,  in  connection 
therewith,  solicits,  accepts,  or  receives  from  others, 
funds,  securities,  or  property,  either  directly  or 
through  capital  contributions,  the  sale  of  stock  or 
other  forms  of  securities,  or  otherwise,  for  the 
purpose  of  trading  in  any  commodity  for  future 
delivery  on  or  subject  to  the  rules  of  any  contract 
market,  but  does  not  include  such  persons  not 
within  the  intent  of  this  definition  as  the 
Commission  may  specify  by  rule  or  regulation  or  by 
order."  Section  2(a)(1)(A)  of  the  Commodity 
Exchange  Act.  7  U.S.C.  2  (1968). 

«  Commission  Rule  4.5  (17  CFR  4.5  (1990)) 
excludes  certain  otherwise  regulated  persons 
operating  qualifying  investment  vehicles  from  the 
definition  of  the  term  "commodity  pool  operator" 
upon  the  filing  of  a  notice  of  eligibility.  Commission 
Rule  4.13  (17  CFR  4.13  (1990))  exempts  from 
registration  as  a  CPO  certain  persons  who.  among 
other  things,  do  not  receive  compensation  for 
operating  a  pool  and  certain  persons  who,  among 


regulations  '  relates  to  the  operations   *' 
and  activities  of  CPOs  and  commodity 
trading  advisors.  In  particular,  the 
current  part  4  regulations  impose  certain 
disclosure,  reporting  and  recordkeeping 
requirements  for  CPOs  registered  or 
required  to  register  (Sfi  4.21. 4^  and 
4.23  respectively);  require  a  CPO  to 
operate  its  pool  as  a  legal  entity 
separate  from  that  of  the  pool  operator, 
require  pool  funds  to  be  received  in  the 
pool's  name;  and  prohibit  CPOs  from 
commingling  pool  property  with  the 
property  of  any  other  person.  (Sections 
4.20(a),  4.20(b)  and  4.^c),  respectively.) 
As  more  fully  explained  below, 
proposed  Rule  4.20(d)  may  further  the 
purposes  of  part  4  of  the  Commission's 
regulations  by  prohibiting  a  CPO  from 
using  pool  funds  to  purchase  assets  of 
and  securities  issued  by,  or  to  lend 
money  or  other  property  to,  such  CPO 
and  affiliated  persons  of  such  CPO. 

in.  Background 

Section  205  of  the  Commodity  Futures 
Trading  Commission  Act  of  1974  (Pub.  L 
93-463,  88  Stat.  1389, 1397)  amended  the 
Commodity  Exchange  Act  (the  "Act")  to 
require  the  registration  of  CPOs  with  the 
Commission.  On  August  5, 1975,  the 
Commission  established  an  advisory 
committee  (the  "Advisory  Committee") 
to  consider  and  submit  reports  and 
recommendations  to  the  Commission  on 
the  standards  for  regulation  under  the 
Act  of  CPOs  and  other  commodity 
professionals.  In  its  report  to  the 
Commission,  the  Advisory  Committee 
stated  that  "since  commodity  pools  are 
simply  liquid  pools  of  capital,  the 
dishonest  pool  operator  has  many 
opportimities  for  conversion, 
misappropriation  or  larceny  of  the  pool's 
funds  and  other  assets."  *  The  Advisory 
Committee  generally  expressed  the  view 
that  regulation  of  CPOs  should  be 
accomplished  "by  way  of  disclosure 
rather  than  through  prohibition  or 
restriction."  •  However,  the  Committee 
recommended  that  CPOs  be  prohibited 
from  engaging  in  transactions  with  the 
pools  they  operate  and  from 
commingling  pool  assets  with  their  own 
assets,*  and  be  permitted  to  engage  in 


other  things,  operate  pools  the  total  grots  capital 
contributions  of  which  do  not  in  the  aggregate 
exceed  SZOaooo. 
«  17  CFR  4.1-4.41  (1990). 

*  Report  of  the  Advisory  Committee  on 
Commodity  Futures  Trading  Profes«k>nals,  August 
5, 1978  (CCH  Comm.  Ful.  L  Rep.,  Sp«;ial  Edition 
No.  29,  part  U,  August  20, 1976).  Commodity  Pool 
Operators.  Recommendations  and  Discussion,  part 
1. 

*  Id.  Summary  of  Major  Recommendations  and 
Conclusion.  Page  3. 

*  In  this  context,  the  CommittM  discussed  the 
potential  for  conversion,  misappropriation  and 

Continued 
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non-anns-length  transactions  with  their 
pools  only  based  upon  the  "informed, 
prior  consent  of  a  majority  of  the  pool(s] 
participants."  ^  It  also  recommended 
that  the  Commission  adopt  disclosure, 
reporting  and  recordkeeping 
requirements  for  CPOs.  The  Advisory 
Committee  remarked  that  the  treatment 
of  pool  funds  by  a  CPO  is  especially 
critical  due  to  "the  complexities  of 
futures  trading  and  the  imsophisticated 
nature  of  many  pool  participants,"  and 
concluded  that  "it  is  *  *  *  vital  that  the 
Commission  adopt  and  enforce  rules 
requiring  pool  operators  to  deal  properly 
with  the  funds  and  other  assets 
belonging  to  the  pool."  • 

On  January  8, 1979,  the  Commission 
published  part  4  of  its  regulations  under 
the  Commodity  Exchange  Act.*  Part  4 
incorporated  many  of  the  requirements 
recommended  by  the  Advisory 
Committee  and  reflected,  with  limited 
exceptions,  the  Advisory  Conunittee's 
general  preference  for  reliance  upon 
disclosure  requirements  rather  than 
restrictions  upon  conduct  With  respect 
to  the  disposition  of  funds  and  property 
of  a  commodity  pool,  part  4  included, 
among  other  provisions,  a  prohibition 
against  commingling  of  the  property  of 
any  pool  operated  by  th«»  CPO  with  the 
property  of  any  other  person  (currently 
§  4.20(c))  except  under  specified 
conditions;  •*•  a  requirement  that  the 


mishandling  of  pool  funds.  It  noted  that  pool  fund* 
ncA  deposited  with  PCMs  "are  relatively 
unprotected"  and  recommended  that  rej^latlon*  lie 
adopted  to  "provide  pool  participants  with  tMsically 
the  same  protections  that  (CommissionJ  rules 
provide  to  FX>(  customers."  Id..  Summary  of  Major 
Recommendations  and  Conclusions,  part  8b. 
'  Id.,  Commodity  Pool  Operator*.  Part  B4. 

•  Id_  Commodity  Pool  Operators,  part  B.  Tha 
Advisory  Committee  also  recommended  that 
minimum  financial  requirements  be  established  for 
pool  operators  because  an  undercapitaliied  pool 
operator  might  be  unable  to  absorb  the  substantial 
costs  entailed  in  operating  a  commodity  pooi  and  b« 
"tempted  to  convert  assets  of  the  pool."  The 
establishment  of  a  minimum  financial  requirement 
for  the  pool  operator  was  recommended  to  help 
pre%-ent  such  misconduct.  In  the  release 
accompanying  the  Commission's  proposed  part  4 
regulations  (42  FR  8266  (February  15. 1977)J 
("Proposing  Release"),  the  Commission  requested 
comments  on  whether  a  minimum  net  worth 
requirement  for  pool  operators  should  be  adoplad 
as  recommended  by  the  Advisory  Committee.  After 
considering  this  measure  and  the  comment* 
thereon,  which  were  generally  opposed  to  (t  the 
Commission  decided  not  to  adopt  11.  In  adopting 
rules  prohibiting  commingling  of  pool  property  with 
the  property  of  the  CPO  or  of  any  other  person  and 
requiring  that  pool  funds  be  received  in  the  name  of 
the  pool  (aae  discussion  mfro\.  tha  Commlssiaa 
addre—d  the  concerns  underlying  tha  Advisoiy 
Committee  s  recommendation  for  mini  mum 
finaodal  requirement*. 

•  44  FR  1918  Oanuary  8. 1979)  ("AdopUng 
Release") 

'"  This  prohibition  was  originally  contained  in 
Rule  4.24.  As  dJaoMsed  infra,  in  1«B1.  the 
prohibitioa  was  oiade  absoiuta  and  intefpatad  into 
new  Ruie  4.2a  Ongwal  1 4.24  (currently  |  4J0]  was 


CPO  disclose  how  pool  funds  not 
deposited  as  margin  will  be  held 
(9  4.21(a)(9)(ii))^  a  requirement  that  the 
CPO  disclose  all  actual  or  potential 
conflicts  of  interest  (5  4.21(a)(3));"  a 
requirement  that  any  material  business 
dealings  between  the  pool,  the  poor* 
operator,  commodity  trading  advisor, 
futures  commission  merchant,  or  the 
principals  thereof  be  disclosed  in  the 
pool's  monthly  or  quarterly  Account 
Statement  (S  4.22(a)(3)):  and  various 
recordkeeping  requirements 
(§4.23).>««« 

Part  4  as  originally  enacted  did  not 
include  any  restriction  on  the  use  of  pool 
funds  not  deposited  as  margin  for 
futures  transactions  or  any  specific 
preclusion  of  non-arms-length 
transactions  between  a  pool  and  its 
CPO  or  entities  affiliated  with  its 
CPO. '  *  However,  the  Commission 
stated  that  the  newly  adopted 
prohibition  against  the  commingling  of 
pool  property  with  property  of  any  other 
person  was  "intended  to  prevent  CPOs 
from  converting  property  of  the  pool  or 
otherwise  using  that  property  for  their 
personal  benefit"  an  "essentially 
require[d]  CPOs  to  segregate  pool 
property."  '  *  In  addition,  as  the 
Commission  had  previously  stated,  the 
"full  disclosure  of  the  material  facts  of 
the  pool's  organization  and 
operations  *  *  *  may  expose  and  thus 
help  to  circumscribe  the  imdesirable 
business  practices  of  some  pool 
operators."  '* 

In  1980.  the  Commission  proposed 
Rule  4.20  to  respond  to  "an  increase  in 
abusive  activity  in  commodity  interest 
accoimt  management'^  As  adopted, 
new  Rule  4.20  required  that  a  pool  be 
operated  as  a  legal  entity  separate  from 
that  of  the  CPO;  mandated  that  all  funds 
received  by  a  CPO  for  the  purchase  of 
an  interest  in  a  pool  that  it  operates  be 
received  in  the  pool's  name;  and 
removed  all  exceptions  to  the 


adopted  "to  prevent  CPOs  from  converting  property 
of  the  pool  or  otherwiae  u*lng  tliat  property  for  tfielr 
personal  benefit."  [Id.  at  1923). 

' '  Section  4.21  was  adopted  "to  protect  pool 
participant*— particularly  those  «vho  ara 
unsophisticated  in  financial  matters — by  ensuring 
that  they  ara  informed  about  the  material  fact* 
regarding  the  pool  before  they  commit  their  funds." 
[Id  at  1920). 

■*  Section  4.23  was  adopted  "to  enable  pool 
participants  and  the  Commissioo  to  ascertain 
whether  tha  CPO  is  dealing  properly  with  pool 
funds"  and  "to  serve  as  a  basis  for  the  timely  and 
accurate  reporting  of  tha  pool's  operationa  to 
participants".  [Id  at  1922). 

"  Ail  Coaunissioo  rulas  ara  cilad  tirith  tha  taction 
numbers  now  to  effect. 

'<  Neitlier  the  Proposing  Reieaa*  nor  the  Adapting 
Release  explains  why  no  Midi  proiriaiotis  war* 
adoptad. 

'*  Adoptiag  Releaaa.  at  1823. 

'•  PtofiiMtag  Releaaa.  at  nsa. 


prohibition  against  conuningling  of  pool 
assets.**  As  discussed  below,  to  further 
^^ectuate  the  Commission's  intention 
that  pool  property  not  be  used  for  the 
benefit  of  the  CPO  or  parties  other  than 
the  pool  participants,  the  Commission  is 
proposing  that  existing  disclosure 
requirements  be  supplemented  by  a 
preclusion  against  specified  uses  of  pool 
funds  in  transactions  involving  the  CPO 
and  business  affiliates  of  the  CPO. 
Futhermore,  the  Commission  believes 
that  a  public  dialogue  on  some  of  the 
issues  raised  by  this  release  and  in 
particular  the  costs  and  benefits  of 
design  restrictions  in  the  nature  of  those 
proposed  is  in  the  public  interest 
particularly  in  view  of  the  increasing 
number  of  CPOs  operating  in  a  network 
of  related  entities  and  in  view  of  the 
increase  in  new  types  of  products  that 
pools  potentially  could  seek  to  purchase 
from  affiliates  of  their  CPO.  This 
dialogue  will  assist  the  Commission  in 
determining  how  best  to  provide 
continued  protection  to  the  public 
customer  and  ensure  that  funds 
committed  for  participation  in  the 
futures  markets  and  related  investments 
are  not  subject  to  imdue  risk  of 
diversion. 

IV.  Discussion 

Current  Commission  regulations  do 
not  prescribe  how  pool  assets  must  be 
invested  or.  apart  from  prohibiting 
commingling,  directly  limit  the 
transactions  a  CPO  may  enter  into  on 
behalf  of  the  pools  it  operates.  CPOs 
generally  are  restricted  in  their  use  of 
pool  funds  by  the  terms  of  pools' 
organizational  documents  [e.g.,  limited 
partnership  agreement  or  articles  of 
incorporation).  In  addition,  the  statutory 
proscription  in  Section  4o  of  the  Act 
against  employment  of  "any  device, 
scheme,  or  artifice  to  defraud"  or 
engaging  "in  any  transaction,  practice, 
or  course  of  business  which  operates  as 
a  fraud  or  deceit"  upon  any  pool 
participant  or  prospective  pool 
participant"  the  requirements  of 
S  4.21(a)(3)  concerning  disclosure  of 
actual  or  potential  confiicts  of  interest 
on  the  part  of.  among  others,  the  CPO 
and  of  §  4.21(a](g](ii]  concerning 
disclosure  of  the  use  of  funds  not 
deposited  as  margin,'**  and  the  CPO's 
duty,  refiected  in  §  4.21(h],  to  disclose 
all  material  information  to  prospective 
and  existing  pool  participants  impose 
limitations  upon  the  CPO's  ability  to 
engage  in  transactions  involving  pool 


■^  45  FR  nOQO  (Augu*!  4. 1980) 
>•  46  FR  280M  (May  t.  isn) 
>•  7  U.S.C  60  (igst). 
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funds.*'  Pursuant  to  5  4.21(a)(9)  the 
pool's  Disciosure  Document  must 
disclose  the  manner  in  which  the  pool 
will  fulfill  its  margin  requirements,  the 
form  in  which  pool  fuiKls  not  deposited 
as  margin  will  be  held  and  if  funds  will 
be  held  m  assets  other  than  cash,  the 
nature  of  such  non-cash  assets  and  to 
whom  any  income  generated  by  such 
non-cash  assets  will  be  paid. 

The  absence  of  specific  restrictions 
upon  pool  investments  contrasts  with 
the  strict  requirements  applicable  to  the 
disposition  of  cmtomer  funds  by  ftrtm^s 
commission  merchants  ("FCMs").** 
Section  4d(Z)  of  the  Act  provides  than 
an  FCM  must  maintain  customer  funds 
segregated  from  its  own  funds  and  may 
not  use  cuetomer  funds  to  margin  the 
trades,  or  to  secure  or  extend  the  credit 
of,  any  customer  other  than  the  one  for 
whom  the  funds  are  held.  Both  the  Act 
and  Commission  regulations  specify  that 
customer  funds  may  be  invested  only  in 
obligations  of  the  United  States,  in 
general  obligations  of  any  state  or  of 
any  political  subdivision  thereot  or  bi 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States.**  Pool  funds  are  not  required  to 
be  deposited  with  on  FCM.**  However. 
when  so  deposited,  pool  funds  are,  of 
course,  subfect  to  the  rules  and 
regulations  applicable  to  other  customer 
funds  held  by  FCM&. 

The  Commission  continues  to  believe 
that  its  regulatory  objectives  for  CPOs 
generally  are  better  achieved  by 


*•  Rula  4.21(a)(9K»?  require*  a  CPO  to  ««cloM 
the  form  in  which  pool  fuixl*  not  depoarted  ■■ 
margio  will  b«  held  after  the  commencement  of 
trading  by  the  pool.  If  such  fiindt  will  be  held  tn 
aMets  other  than  cash,  the  CPO  must  disclose  (A) 
the  nature  of  such  non-cash  assetK  and  (B)  if  such 
assets  generate  income,  the  person  tc  wbmn  that 
income  will  be  paid.  Section  4.21(a)(9)(Ui)  provides 
thai  if  pool  funds  not  deposited  as  mar^n  or  paid  as 
premiums  will  be  held  outside  of  the  United  States, 
its  territories  or  possessions,  the  pool  operator  must 
specify  where  such  funds  will  be  held.  Purseant  to 
Rule  4.21(aH9)ni)  and  (111).  Rule  4.21(a)(3).  and  Rule 
4.21(h),  Commission  staff  have  advised  CPOt  to 
provide  disdowre*  coacaming  the  types  of 
investmests  ia  which  pool  fond*  not  deposited  ■• 
margin  will  be  held,  e^  equities,  bond*, 
commercial  paper,  repurchase  agreements,  the  sUu* 
at  which  sudi  Investments  will  be  held,  e.g.,  VS.  or 
foreign  money  cectsr  bank.  U.&  brokar-dealer, 
foreign  broker,  and  whether  such  investment 
IransactioiM  involve  entities  affiliated  with  tha 
CPO.  See  White,  The  "Lore"  that  the  CFTC  StaiThas 
Added  to  the  Lm.  Comra.  L  Letter,  famiary  isn.  at 
1.3. 

"  PurthermoM.  persoiu  registered  or  required  to 
register  under  (be  Act  are  sulked  to  crumoal 
penalties  pursuant  to  Section  9(a|  of  the  Act.  7 
VS.C.  13(a).  if  they  convert  with  criminal  intent 
Miy  money  or  securitie*  received  from  pool 
participania. 

»•  Section  4d(2)  of  the  Act  7  U.S.C  6d(2)  (1988) 
and  II  1.20-1.29  of  the  Commission'a  regulations.  17 
CFRl.2t>-1.29(1990). 

'*  Section  4d(2)  of  Hw  Act  SKtto*  1.28  of  A» 
regulattona,  17  CFR  1.2S. 


disclosure  requirements  than  direct 
restrictions  upon  otherwise  lawful 
activities.  However,  several  facrtors 
warrant  consideration  of  express 
restrictions  upon  the  use  of  pool  funds  in 
transactions  m  which  the  CPO  or  a 
related  entity  i»  an  interested  party. 
These  factors  include:  the  increasing 
diversity  of  commodity  pool  investment 
objectives;  the  increasing  number  of 
CPOs  operating  multiple  pools  and  of 
CPOs  operating  as  part  of  a  group  of 
affiliated  entities;  the  limited  percentage 
of  pool  assets  committed  to  margin;  the 
fact  that  transactions  engaged  into  on 
behalf  of  a  pool  by  its  CPO  with  an 
entity  in  which  the  CPO  has  an  interest 
may  impair  the  CPO's  judgment  as  the 
professional  manager  of  the  pooh  and 
the  possible  deterrent  effect  of  a  specific 
prohibition  against  certain  forms  of 
improper  conduct  as  compared  to 
reliance  exclusively  upon  disclosure  or 
more  general  fiduciary,  anti-fraud,  or 
anti-commingUng  standards. 

The  fiduciary  duties  of  CPOs  to 
participants  in  the  pool  should  be 
construed,  even  in  the  absence  of  an 
express  prohibition,  to  preclude  most 
transactions  with  pool  funds  in  which 
the  CPO  is  an  interested  party,  including 
transactions  in  which  an  affiliate  of  the 
CPO  is  the  counterparty  to  the  pool.  A 
CPO  is  defined  in  the  Act  as  being 
engaged  in  "a  business  which  is  of  the 
nature  of  an  investment  trust."  ■•  The 
term  "trust"  has  been  defined  as  "that 
relation  between  two  persons  by  virtue 
of  which  one  of  them  holds  property  for 
the  benefit  of  the  other."  *•  The  relation 
of  a  CPO  to  participants  in  a  pool  thus  is 
comparable  to  that  of  a  trustee  to  the 
beneficiaries  of  a  trust.  Among  a 
trustee's  duties  is  the  duty  to  administer 
the  trust  solely  in  the  interest  of  the 
beneficiaries,  ;>.,  not  to  profit  at  the 
expense  of  tlie  beneficiaries,  not  to  sell 
trust  property  to  himself,  even  when  the 
trustee  acts  in  good  faith  and  pays  a  fair 
consideration,  and  not  to  effect  a  sale  in 
which  he  has  a  personal  interest.*^  llie 
common  law  preclusion  against  self- 
dealing  by  a  trustee  has  been  applied  to 
prohibit  transactions  in  which  a  trustee 
invested  trust  funds  in  securities  of  an 
affiliate  of  the  trustee.**  In  addition  to 


'*  Indeed  a*  more  fully  discuaaed  mfra.  the 
Commission  ha*  iound  that  in  practice  generally 
only  a  small  portion  of  pool  funds  is  deposited  with 
FCM*. 

"  See  Mote  1.  tupra. 

'*  SB  C|S  TruaU  |  2  (1966). 

*''  Restatement  (Second)  of  Truat  section  17a  See. 
eg..  In  Re  Ryan  *  Will  291  N.Y.  378,  S2  MX2d  909 
(1942).  where  the  court  held  that  the  trustee,  a  trust 
company  thai  tn\'estsd  Inst  funds  in  mortAages  it 
owned  and  in  mortgages  owned  by  an  affiuated 
bond  and  mortgage  company,  was  property 
aurcharged  (or  the  to**e*  incurred  by  the  trust  71i* 
court  explained  that  the  position  of  a  trustee  holding 


these  common  law  principles,  the 
existing  prohibition  against  ctmimingiing 
of  pool  property  with  that  of  the  CPO 
may  be  read  to  preclude  some  uses  of 
pools  fimds  in  transactions  with 
affiliates  of  the  CPO. 

Notwithstanding  these  existing 
prohibitions,  the  Commission  wishes  to 
consider  whether  a  specific  prohiliitiop 
targeted  at  certain  forms  of  affiliate 
transactions  involving  pool  funds  is  now 
warranted.  The  recent  substantial 
growth  in  the  volume  of  assets  under  the 
management  of  CPOs,  together  with  the 
common  practice  of  maintaining  only  a 
small  percentage  of  pool  assets  at 
FCMs,  increases  the  potential  for  the  use 
of  pool  funds  in  transactions  in  which 
parties  affiliated  with  the  CPO  may 
have  an  interest.  A  recent  survey  of 
CPOs  conducted  by  the  Commission's 
Division  of  Economic  Analysis  found 
that  only  about  B%  of  the  net  assets 
under  the  management  of  large  CPOs  on 
September  30, 1988,  was  held  in  an 
account  at  an  FCM  to  margin  or  secure 
futures  or  commodity  option 
contracts,**  Thus,  the  vast  majority  of 
pool  assets  under  the  management  of 
the  large  CPOs  surveyed  were  in 
investments  not  subject  to  Commission 
jurisdiction. 

The  potential  for  CPOs  to  invest  pool 
funds  in  transactions  in  which  the  CPO 
or  an  affiliate  may  be  interested  parties 
and  which  may  be  contrary  to  the 
interests  of  the  passive  participants  is 
heightened  during  a  period  when  certain 
affiliated  companies  are  experiencing 
financial  difficulties.  This  potential  is 
illustrated  in  the  allegations  of  a  recent 
federal  court  complaint  filed  by  the 
Commission  in  which  a  CPO  was 
charged  with  commission  of  a  fraud  or 
deceit  upon  pool  participants  in 


funds  a*  a  fiduciary  for  another  peraon  is  so  fraught 
with  the  potential  for  overreaching  that  "tha 
prohibition  against  self -dealing  or  mingling  of  funds 
by  a  trustee  doe*  not  depend  upon  any  question  of 
fraud,  but  is  made  absolute  to  avoid  the  possibitlty 
of  fraud  and  to  avoid  the  temptation  of  self- 
interest":  Sloan  V.  Silberstein,  2  Mich.  App  BSO,  141 
N.W.2d  332  (1965),  where  ao  hidlvldual  trustee  wa* 
held  to  have  breached  his  fiduciary  duty  when  ha 
•old  to  himself,  as  trustee,  property  owned  by  a 
corporation  io  which  he  had  a  substantial  intarast: 
MerchantM  National  Bank  of  Aurora  v.  Frazitr.  329 
111.  App.  191, 87  N.E.2d  811  (1S46).  and  In  Re 
Anneke's  Trust  229  Minn.  80  38  N.W.2d  177.  (1949). 
where  a  corporate  trustas  was  held  to  hava 
breached  its  fiduciary  duty  by  purchasing  property 
for  the  trust  from  an  affiliate  of  the  trustee. 

**  In  addition  to  tha  case*  citad  ia  note  27.  aupra. 
see  Albright  v.  /efferaon  Couaty  Notional  Baak.  2S2 
N.Y.  31.  53  Ke.2d  7S3  (1944).  where  the  court  held 
that  when  a  corporate  truatee  purchaaad  sacuritla* 
for  the  trust  from  a  com[>any  afTiliatad  with  tha 
corporate  trustee,  "the  cestui  que  trust  is  entitled  to 
have  the  trattsacfioD  set  aside,  irrespective  of  the 
reasonableness  of  the  profti  made  or  the 
commission  charged  and  aMiough  the  two 
corporations  maintain  separate  corporate  aotitia*.' 


50070 


Federal  Register  /  Vol.  56.  No.  192  /  Thursday.  October  3.  1991  /  Proposed  Rules 


violation  of  section  4o  of  the  Act  for 
using  pool  funds  to  purchase  commercial 
paper  from  its  parent  company  and  to 
make  loans  to  its  parent  company  in 
contravention  of,  among  other  things, 
the  relevant  partnership  agreements.'" 
In  light  of  the  potential  for  use  of  pool 
funds  in  transactions  with  affiliates  of 
the  CPO  that  are  disadvantageous  to 
pool  participants  and  of  the  widespread 
availability  of  alternative  investment 
opportunities  with  unaffiliated  parties, 
the  Commission  believes  that  a 
proscription  of  transactions  with  the 
CPO  and  affiliates  of  the  CPO  may  be 
warranted  and  is  unlikely  to  create  any 
impediment  to  the  use  of  commodity 
pool  funds  to  achieve  the  lawful 
purposes  of  the  pool.  Such  a  restriction 
may  have  greater  deterrence  value  than 
the  more  general  fiduciary,  anti-fraud, 
and  anti-commingling  standards 
referred  to  above  and  may  also  be 
considerably  easier  to  enforce. 
Moreover,  such  a  restriction  would  be 
consistent  with  measures  adopted  in 
other  regulatory  contexts  to  address  the 
potential  for  conflicts  of  interest  arising 
when  funds  held  in  a  fiduciary  capacity 
are  used  in  transactions  in  which 
persons  or  firms  related  to  the  fiduciary 
are  interested  parties.  Thus,  for 
example.  Section  17(a)  of  the  Investment 
Company  Act  of  1940  (the  "ICA") 
prohibits  a  registered  investment 
company  from,  among  other  things, 
purchasing  securities  from  or  lending 
money  to  affiliated  persons  unless  an 
exemptive  order  is  first  obtained  from 
the  Securities  and  Exchange 
Commission."  Moreover,  under  Section 
17(a),  an  affiliated  person  of  a  registered 
investment  company  or  of  an  affiliated 
person  of  the  investment  company  is 
prohibited  from  knowingly  purchasing 
securities  or  other  property  from  any 


'"  Complaint.  CFTCv.  Slotler  Funds.  Inc..  Civil 
Action  No.  90  C  4387  (N.D.  III..  July  31. 1990).  The 
defendant.  Stotler  Funds.  Inc..  was  a  wholly-owned 
subsidiary  of  Stoller  Group.  Inc.  ("Stotler  Croup") 
and  the  general  (lartner  and  CPO  of,  among  other 
pools.  Compass  Futures  Fund  ("Compass")  and 
Advanced  Portfolio  Management.  Limited 
Partnership  ("Advanced").  The  complaint  included 
allegations  that  in  December  1989,  Compass  used 
pool  funds  in  the  amount  of  approximately 
$4,550,000  (about  80%  of  its  assets)  to  purchase 
commercial  paper  issued  by  Stotler  Croup  and  that 
Advanced  used  pool  funds  in  the  amount  of 
approximately  Si  million  (about  10%  of  its  assets)  to 
make  a  loan  to  Stoller  Group.  The  Disclosure 
Documents  of  Compass  and  Advanced  did  not 
disclose  such  uses  of  pool  funds.  The  limited 
partnership  agreement  for  Compass  speciflcally 
precluded  the  use  of  pool  funds  to  make  loans. 

"  15  U.S.C.  80a-17(a)  (1988).  See  U.S.  v.  Deutsch. 
451  F.2d  98  |2d  Cir.  1971),  cert  denied.  404  U.S.  1019 
(1972).  stating  that  the  ICA  was  designed  in  part  "to 
establish  broad  standards  which  would  more  easily 
finable  the  government  to  convict  affiliated  person* 
for  self-dealing  ir  the  management  of  investment 
companies." 


company  controlled  by  such  registered 
company.'*  Likewise,  regulations  of  the 
Comptroller  of  the  Currency  prohibit  a 
national  bank  from  investing  funds  it 
holds  as  a  fiduciary  in  stock  or  property 
acquired  from  the  bank,  affiliates  of  the 
bank,  or  officers,  directors  or  employees 
of  the  bank  or  its  affiliates,"  and 
section  406(b)(1)  of  the  Employment 
Retirement  Income  Securities  Act  of 
1974  ("ERISA")  prohibits  a  fiduciary 
from  "dealfingj  with  the  assets  of  the 
Plan  in  his  own  interest  or  for  his  own 
account."  '* 

Finally,  proposed  §  4.20(d)  could  have 
the  added  benefit  of  ensuring  more 
orderly  bankruptcy  dispositions  where  a 
transaction  between  a  CPO  and  a 
related  entity  gives  rise  to  controversies 
in  the  context  of  a  bankruptcy  of  an 
FCM,  by  eliminating  ambiguity  as  to  the 
liability  of  the  FCM  with  respect  to 
funds  used  for  investments  not  held  at 
the  FCM.  For  example,  pool  participants 
in  a  commodity  pool  whose  assets  were 
used  in  transactions  with  an  affiliate  of 
the  pool  operator  and  the  pool's  clearing 
FCM  may  seek  to  assert  claims  against 
segregated  funds  held  by  the  FCM  for  its 
customers  to  recover  losses  resulting 
from  the  affiliate  transaction,  thus 
potentially  impeding  the  distribution  of 
customers'  segregated  funds  to 
customers  with  valid  priority  claims. 
Such  claims,  which  would  be  based  on 
the  interrelationships  among  the  pool 
operator,  the  FCM  and  the  counterparty 
to  the  affiliated  transaction  and  which 
would  seek  to  hold  the  FCM  responsible 
for  the  conduct  of  its  affiliate,  would  not 
constitute  a  valid  priority  customer 
claim  in  the  FCM  bankruptcy  yet  could 
result  in  protracted  litigation  in  the 
bankruptcy  proceeding.  Proposed 
§  4.20(d)  would  provide  the  clearing 
FCM's  customers  with  more  certainty 
regarding  their  claims  against  the 
segregated  funds  held  by  the  FCM. 


"  See,  e.g..  SEC  v.  Advance  Growth  Capita/ 
Corporation.  470  F.2d  40  (7th  Cir.  1972)  in  which  the 
Seventh  Circuit  held  that  the  owners  of  51%  of  the 
stock  of  a  company  controlled  by  an  investment 
company  were  affiliated  persons  of  an  afHIiated 
person  of  the  investment  company  and  could  not 
purchase  property  from  a  partnership  in  which  the 
controlled  company  held  a  one-third  interest 
without  first  obtaining  an  exemption  from  the 
Securities  and  Exchange  Commission. 

"  12  CFR  9.12  (1990). 

"  29  U.S.C.  1106(b)(1).  See  Lowen  v.  Tower  Asset 
Management.  829  F.2d  1209  (2d  Cir.  1987),  in  which 
the  Court  of  Appeals  for  the  Second  Circuit  held 
that  a  corporate  investment  manager  violated 
section  408(b)(1)  of  ERISA  by  investing  assets  of  a 
pension  plan  and  an  Individual  Retirement  Account 
for  which  he  was  a  fiduciary  in  companies  in  which 
the  investment  manager's  owner  held  a  substantial 
equity  interest 


V.  Proposed  Paragraph  (d)  of  §  4.20 

Rule  4.20  currently  prohibits  CPOs 
from  engaging  in  certain  activities. 
Proposed  paragraph  (d)  of  Rule  4.20 
would  prohibit  a  CPO  from  using  funds 
or  property  of  any  pool  operated  by  such 
CPO  to  purchase  assets  of  or  securities 
issued  by,  and  from  lending  money  or 
other  property  of  the  pool  to,  the  CPO  or 
affiliated  persons  of  the  CPO. 

The  rule  proposed  by  the  Commission 
would  preclude  only  transactions  in 
which  the  CPO  employs  funds  or 
property  of  a  pool  operated  by  such 
CPO  to  engage  in  transactions  with  the 
CPO  or  affiliated  persons  of  the  CPO. 
For  purposes  of  the  proposed  rule,  the 
term  "affiliated  person"  would  be 
defined,  in  a  manner  similar  to  the 
definition  of  the  same  term  in  the  ICA.'* 
to  include  persons  directly  or  indirectly 
owning,  controlling  or  holding  ten 
percent  of  the  ownership  interest  of  the 
CPO  or  of  any  pool  operated  by  the 
CPO;  persons  of  which  ten  percent  or 
more  of  the  ownership  interest  is 
directly  or  indirectly  owned,  controlled 
or  held  by  the  CPO;  any  officer,  director, 
partner,  associated  person  or  employee 
of  the  CPO;  persons  under  common 
control  with  the  CPO;  and  persons  who 
have  the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  the  CPO.  The  Commission's 
proposed  definition  employs  a  ten 
percent  ownership  or  control  standard 
to  define  affiliated  persons,  rather  than 
the  five  percent  standard  in  the  ICA, 
because  this  standard  is  more  consistent 
with  the  existing  definition  of 
"principal"  in  part  4  of  the  Commission 
regulations.  " 

Paragraph  (2)  of  proposed  §  4.20(d) 
would  exempt  from  the  prohibition  of 
paragraph  (1)  purchases  of  shares  of 
investment  companies  that  meet  the 
conditions  of  17  CFR  270.2a-7(c)(2), 
(c)(3)  and  (c)(4),  promulgated  pursuant 
to  the  Investment  Company  Act  of  1940, 
which  must  be  complied  with  for  an 
investment  company  to  use  the  term 
"money  market"  as  part  of  its  name  or 
hold  itself  out  to  investors  as  a  money 
market  fund.  This  exemption  thus  would 
permit  the  use  of  pool  funds  to  purchase 
shares  in  money  market  funds,  which 
are  subject  to  special  restrictions  as  to 
permissible  investments  and 
diversification  and  which  should  not  be 
subject  to  substantial  fluctuations  in 
value.  The  Commission  invites  comment 
with  respect  to  the  desirability  of  such 
an  exemption  and  as  to  what  criteria 


"  15  U.S.C.  80a-2(a)(3)  (1988). 
"  Section  4.10(e)(1990).  See  also  1 15S.1. 17  CFR 
155.1  (1990). 
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should  b«  used  in  paragraph  (2)  to 
describe  money  market  funds  whose 
shares  should  be  exempted  &om  the 
prohibition  of  the  proposed  rule. 

Paragraph  (3)  of  proposed  i  4.20(d) 
would  contain  three  additional 
exemptions  that  would  permit  (1)  the 
repurchase  of  participations  in  a 
commodity  pool  from  the  pool's  CPO  or 
affiliates  of  the  CPO.  (2)  a  pro  rata 
distribution  of  a  pool's  funds  or  assets  to 
all  shareholders  of  the  pool  where 
participants  may  not  elect  the  specific 
assets  they  will  receive  and  [3)  the 
performance  of  a  contract  where  at  the 
time  the  contract  was  entered  into  and 
for  six  months  prior  thereto  no 
affiliation  existed  that  would  preclude 
such  contract  under  proposed  S  4.20(d). 
These  exemptions  are  modeled  after 
section  17(a)(1)(A)  of  the  ICA  and  Rules 
17a-4  and  17a-5  thereunder, 
respectively. 

Proposed  S  4.20(d)  should  cause  no 
curtailment  of  the  types  transactions  a 
CPO  may  enter  Into  on  behalf  of  the 
pools  it  operates.  The  restriction  would 
relate  only  to  transactions  with  the  CPO 
or  with  affihates  of  the  CPO  and.  where 
applicable,  would  be  hmited  in  effect  to 
causing  the  CPO  to  seek  a  nonaffiliated 
party  with  whom  to  engage  in  a  desired 
transaction.  Absent  extraordinary 
circumstances.  Mrhicfa  could  be 
addressed  through  a  petition  for 
exemptive  relief,  the  CPO  should  be 
able  to  conduct  all  desired  transactions 
with  non-afTiIiates. 

The  proposed  rule  is  not  intended  to 
identify  all  transactions  involving  pool 
funds  or  property  that  are  unlawful  '^  or 
to  address  the  general  investment 
obligations  of  pool  operators  with 
respect  to  pool  assets. 

Proposed  J  4.20(d)  is  not  intended  to 
preclude  a  CPO  from  using  an  affiliated 
person  as  an  FCM  to  clear  futures  and 
commodity  option  transactions  for  a 
pool  operated  by  the  CPO.  The  proposed 
rule  also  would  not  preclude  investment 
by  a  commodity  pool  in  another  pool 
operated  by  the  same  CPO  or  advised 
by  a  common  CTA  unless  the  CPO  held 
a  ten  percent  or  greater  ownership 
interest  in  the  second  pool  " 


"  Naturally.  profioMd  1 4JtH<i]  (woak)  do<  relieva 

8  CPO  entering  into  ■  transaction  on  behalf  of  a 
pool  it  operates  from  its  common  law  fiduciary 
duties  to  pool  investors  or  from  any  of  its  other 
duties  under  tKe  Act  and  Coromission  regulatioDe. 
(See  note  27  $iipro  and  accompanying  text) 

••  Proposed  i  4.20(d]  also  is  not  intended  to 
preclude  sales  or  purchases  of  merchandise 
conducted  between  a  commodity  pool  and  its  CPO 
or  affiliated  persons  of  the  CPO  in  the  ordinary 
course  of  business  or  lessor-lessee  relatiooshipa 
entered  into  among  a  commodity  pool  and  its  CPO 
or  affiliated  persons  of  the  CPO  in  the  ordtnsiy 
course  of  btnincM  and  Ike  furaisking  of  servlcee 
incident  thereto 


Paragraph  (d)  woi^d  be  added  to 
S  4.20  in  pari  4  of  the  Commission's 
regulations.  Pursuant  to  i  4.12(a)  the 
Commission  may  exempt  any  person 
from  any  provision  of  part  4  "if  it  finds 
that  the  exemption  is  not  contrary  to  the 
public  interest  and  the  purposes  of  the 
provisions  from  which  the  exemfrtioo  is 
sought."  Consequently,  a  CPQ  could 
avail  itself  of  the  general  exemptive 
provision  for  part  4  contained  in 
S  4.12(a)  to  request  relief  from  §  4.20(d). 
Nonetheless,  the  Commission  is  seeking 
comment  as  to  whether  additional  types 
of  transactions  should  be  specifically 
exempted  from  the  prohibition  of 
S  4.20(d)  and  as  to  why  such  exemptions 
are  warranted.  For  example,  although 
non-arms-length  transactions  have  the 
potential  to  be  conducted  without 
benefit  of  competitive  market  pricing,  in 
some  situations  such  transactions  may 
be  undertaken  in  a  competitively  priced 
market  and  take  place  on  terms 
consistent  with  those  obtained  in  arms- 
length  transactions.  What  specific 
criteria  should  be  considered  by  the 
Commission  as  a  basis  for  spedfic 
exclusions  &om  the  proposed  rule? 

The  Commission  requests  comment  as 
to  whether  a  proscription  of  the  nature 
of  proposed  S  4.20(d)  is  appropriate  and 
as  to  the  extent  to  which  it  can 
reasonably  be  assumed  that  the  benefits 
of  such  provision  will  outweigh  any 
costs  that  may  result  from  such  a 
prohibition  to  commodity  pool 
participants.  The  Commission  also 
requests  comment  as  to  whether  any 
safeguards,  in  addition  to  or  in  lieu  of 
proposed  §  4.20(d).  with  respect  to  the 
regulation,  design  or  governance  of 
commodity  pools  or  CPOs  or  the 
custody  or  investment  of  commodity 
pool  funds  are  appropriate.  Pursuant  to 
section  10(a)  of  die  ICA  no  more  than  60 
percent  of  the  members  of  the  board  of 
directors  of  a  registered  investment 
company  may  be  interested  persons  of 
such  company.  ••  Section  17(f)  of  the 
ICA  requires  a  registered  management 
investment  company  to  maintain  its 
securities  and  other  investments  in  the 
custody  of.  among  others,  banks  and 
companies  which  are  members  of  a 
national  securities  exchange.  Registered 
management  investment  companies  are 
also  allowed  to  deposit  their  securities 
in  a  system  for  the  central  handling  of 


"  15  U.S.C.  10(a)  (1988).  The  term  "interested 
person"  is  defined  in  section  2(a)(19)  of  the  ICA, 
when  need  with  respect  to  an  inrestment  company, 
to  include,  among  others,  an  affiliated  person  of 
such  company,  any  person  who  within  the  last  two 
fiscal  years  has  acted  as  a  legal  counsel  for  such 
investment  company,  any  interested  person  of  any 
investment  adviser  of  or  principal  underwrtter  for 
such  company  and  any  registered  brokar  or  dealer 
or  any  affiiiaied  person  of  SMch  broker  or  dealer. 


sectihties  es4abliahed  by  a  regitiBred 
national  securities  »vrW»T^y»  or  a 
national  securities  associatton.  **>  As 
noted  supra.  FCMs  are  also  subiect  to 
strict  requirements  with  respect  to  tk^ 
investment  of  customer  funds  not 
deposited  as  margin  for  future* 
transactions.  ^>  The  Commission  is 
requesting  comment  as  to  whether 
similar  provisions  with  respect  to  the 
independence  of  the  genera)  partners  oi 
directors  of  commodity  pools  or  CPOs 
and  with  respect  to  the  custody  or 
investment  of  fimds  and  participations 
in  commodity  pools  should  be 
considered. 

Comment  is  also  requested  as  to 
whether  transactions  involving  funds  of 
closely-held  non-public  pools  need  to  be 
included  within  the  prohibitions  of 
proposed  {  4.20(d)  where  all 
participants  in  the  pool  have  given 
written  consent  to  the  transactions. 
Specifically,  comment  is  requested  on 
whether  an  exemption  as  to  such 
transactions  would  be  appropriate  and 
OD  whether  limited  partners  of  closely- 
held  non-pubUc  pools  might  imperil  their 
limited  liability  under  state  law  when 
consenting  to  transactions  that  would 
otherwise  be  prohibited  pursuant  to 
S  4.20(d].  The  Commission  also  requests 
comment  as  to  whether  there  are  some 
transactions  as  to  which  even  consent 
would  not  be  sufficient  to  provide 
insulation  from  challenge  as  equivalent 
to  commingling  or  as  otherwise 
wrongful. 

Finally,  the  Commission  is  requesting 
comment  as  to  whether  speciBc 
provisions  should  be  included  in  the 
proposed  rule  with  respect  to  tiered 
pools. 

VI.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C,  601  et  seq.  (1988), 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  Proposed  \  4.^d) 
would  a^ect  registered  CPOs  as  well  as 
CPOs  who  are  exempt  from  registration. 

The  Commission  has  already 
established  certain  definitions  of  "small 
entities"  to  be  used  by  the  Commission 
in  evaluating  the  impact  of  its  rules  on 
such  small  entities  in  accordance  with 
the  RFA.  **  Commission  has  determined 
that  registered  CPOs  are  not  small 
entities  for  the  purpose  of  the  RFA.  ** 


♦•  15  use.  17(f)  (1988). 

*'  See  Note  23,  $upm  and  accotapanylng  l«xt 

«■  47  FR  aaia-iasn  (Apdi  la  isoz). 

**47FR18619-taBZ0. 
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As  for  persons  exempt  from  registration  PART  4— COMMODITY  POOL  pool  operator  or  in  any  pool  operated  by 

as  a  CPO.  such  analysis  may  be  OPERATORS  AND  COMMODITY  the  commodity  pool  operaton 

required.  The  Commission  does  not  TRADING  ADVISORS  (>')  Any  person  of  which  ten  percent 

believe,  however,  that  proposed  or  more  of  the  outstanding  ownership 

§  4.20(d)  should  have  a  significant                    ^-  The  authority  citation  for  part  4  interest  is  directly  or  indirectly  owned, 

economic  impact  on  such  exempt  CPOs  continues  to  read  as  follows:  controlled,  or  held  by  the  commodity 

because  proposed  §  4.20(d]  does  not                Authority:  7  U.S.C  2, 6b,  6c,  6/,  6ni,  6n,  6o,  pool  operator; 

prohibit  any  type  of  transaction;  it  only  l2a  and  23.  (iii)  Any  officer,  director,  partner, 

prohibits  transactions  with  certain  associated  person  or  employee  of  the 

parties,  i.e..  affiliated  persons.  No  Subpart  B— Commodity  Pool  commodity  pool  operaton 

restrictions  would  be  imposed  upon  Operators  (iv)  Any  other  person  who  has  the 

transactions  with  persons  other  than                2  Section  4  20  is  proposed  to  be  power  to  exercise  a  controlling  influence 

affiliated  persons.  amended  by  adding  paragreph  (d)  to  o^"  the  management  or  policies  of  the 

Accordingly,  pursuant  to  section  3(a)  ^gg  j  33  follows-  commodity  pool  operator,  and 

of  the  RFA  (5  U.S.C.  605(b)),  the  (v)  Any  person  that  is  under  common 

Chairman,  on  behalf  of  the  Commission,  §  4.20    Protiiimed  activities.  control  with  the  commodity  pool 

certiHes  that  this  proposed  rule  will  not  *        •        •        •        *      '  operator. 

have  a  significant  economic  impact  on  a          (d)(1)  No  commodity  pool  operator  Issued  in  Washington.  DC  on  September  27. 

substantial  number  of  small  entities.  The  may  knowingly  use  the  funds  or  1991,  by  the  Commission. 

Commission,  nonetheless  invites  property  of  a  commodity  pool  it  operates  jean  A.  Webb, 

comment  from  any  CPO  which  believes  to  purchase  assets  of  or  securities  issued  Secretary  of  the  Commission. 

that  this  rule  would  have  a  significant  by.  or  to  lend  money  or  other  property  to  ,^  pj,^  91-23744  Filed  10-2I91;  8:45  am| 

impact  on  its  operations.  such  commodity  pool  operator  or  an  _„ .  .^  ._„  .„.^,  „ 

<•(•.<■     .       1                            r            i_                         j*i  oILUHO  CODE  WSiMiiHB 

B.  Paperwork  Reduction  Act  affiliated  person  of  such  commodity  

pool  operator.  = 

The  Paperwork  Reduction  Act  of  1980  (2)  Paragraph  (d)(1)  of  this  section 

(  PRA"),  44  U.S.C.  3501  et  seq.,  imposes  g},all  not  apply  to  purchases  of  shares  of  DEPARTMENT  OF  ENERGY 

certain  requirements  on  federal  agencies  investment  companies  that  meet  the  «:«w      1  c            d-^  i«»«r». 

(including  the  Commission)  in  conditions  of  17  CFR  270.2a-7(c)(2).  P«»erai  tnergy  Heguiatory 

connection  with  their  conducting  or  (c)(3)  and  (c)(4)  under  the  Investment  Commission 

sponsoring  any  collection  of  information  Company  Act  of  1940.  ^g  cFR  Part  284 
as  defined  by  the  PRA.                                      (3)  Notwithstanding  paragraph  (d)(1) 

In  compliance  with  the  Act  the  nf  thu  sprtinn-  m    •.  »»■    ».<«<<<  ami 

r«^,«i«o;„-  Ko»  »,.K™;f»«j  »k;»  °  "^^  section.  [Docket  No.  RM91-11-000] 
Commission  has  submitted  this                       (jj  ^  commodity  pool  operator  may. 

proposed  rule  and  Its  associated  on  behalf  of  a  commodity  pool  it  Pipeline  Service  Obligations  and 

information  collection  requirements  to  operates,  repurchase  participations  in  Revisions  to  Regulations  Governing 

!«,l  7    u ®      Management  and  Budget.  g^ch  commodity  pool  from  such  Self-Implementing  Transportation 

While  this  proposed  rule  has  no  burden  commodity  pool  operator  or  from  an  Under  Part  284  of  the  Commission's 

the  group  of  rules  of  which  this  is  a  part  affiliated  person  of  such  commodity  Regulations 

has  the  following  burden:  p^o,  operator. 

Average  Burden  Hours  per  Response 30.6         (ii)  A  commodity  pool  operator  may,  '^*"^*^  September  25, 1991. 

Number  of  Respondents 3,060  on  behalf  of  a  commodity  pool  it  AGENCY:  Federal  Energy  Regulatory     - 

Frequency  of  Response 40  operates,  effect  a  pro  rata  distribution  in  Commission,  DOE. 

Persons  wishing  to  comment  on  the  cash  or  in  kind  among  the  participants  ACTION:  Notice  of  proposed  rulemaking; 

estimated  paperwork  burden  associated  in  such  commodity  pool  where  no  extension  of  time  for  comments, 

with  this  proposed  rule  should  contact  participant,  including  the  commodity  _,     _,    ,      ~ 

Gary  Waxman.  Office  of  Management  pool  operator  or  any  affiliated  person  SUMMARY:  The  Federal  Energy 

and  Budget,  room  3228.  NEOB.  thereof,  is  given  any  election  as  to  the  Regulatory  Commission  (Commission)  is 

Washington.  DC  20503.  (202)  395-7340.  specific  assets  which  such  participant  postponing  the  deadline  for  filing 

Copies  of  the  information  collection  will  receive.  comments  on  the  Notice  of  Proposed 

submission  to  OMB  are  available  from            (iii)  A  commodity  pool  operator  may  Rulemaking  (NOPR)  issued  in  these 

Joe  F.  Mink.  CFTC  Clearance  Officer.  use  the  fiinds  of  a  commodity  pool  it  P'^i'^.^T^^  ?o"  l"iS.  u  "^^  ^ 

2033  K  Street  NW..  Washington.  DC  operates  in  transacUons  pursuant  to  a  38,372  (Aug.  13, 1991)).  The 

20581,  (202)  254-9735.  contract  if  at  the  time  of  the  making  of  postponement  was  granted  m  response 

List  of  Subiects  in  17  CFR  Part  4  »^e  contract  and  for  a  period  of  at  least  ^°  «  '"°\'0"  ^y  die  American  Gas 

List  of  Subjecte  in  17  CFR  Part  4  ^.^  ^^^^^^           ^^J^  ^^  affiliation  or  Association  and  the  Interstate  Natural 

Commodity  pool  operators.  other  relaUonship  existed  which  would  ^^^  Association  of  America  for  a  30-day 

Commodity  trading  advisors.  operate  to  make  such  contract  or  the  extension  of  the  deadlines. 

Commodity  futures.  subsequent  performance  thereof  subject  DATES:  The  deadline  for  filing  comments 

In  consideration  of  the  foregoing,  and  to  the  provisions  of  paragraph  (d)(1)  of  is  changed  from  September  30, 1991, 

pursuant  to  the  authority  contained  in  this  section.  ""til  October  15, 1991.  The  deadline  for 

the  Commodity  Exchange  Act,  and  in               (4)  For  the  purposes  of  this  paragraph  filing  replies  is  postponed  from  October 

particular,  secUons  2(a)(1),  4b,  4c,  4/,  4m,  (d)  the  term  affiliated  person  of  a  30, 1991,  until  November  15, 1991. 

4n,  4o,  8a  and  19,  7  USC  2,  6b,  6c.  6/.  6m.  commodity  pool  operator  shall  mean:  ADDRESSES:  Comments  should  be  filed 

6n,  fio,  12a  and  23,  the  Commission                   (i)  Any  person  directly  or  indirecUy  with  the  Federal  Energy  Regulatory 

hereby  proposes  to  amend  Part  4  of  owning,  controlling,  or  holding  ten  Commission,  Office  of  the  Secretary,  825 

Chapter  I  of  Title  17  of  the  Code  of  percent  or  more  of  the  outstanding  North  Capitol  Street.  NE..  Washington, 

Federal  Regulations  as  follows:  ownership  interest  in  the  commodity  DC  20426. 
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FOR  FURTHER  INFORMATION  CONTACT: 

leffery  Braunstein,  Office  of  the  General 
Counsel:  (202)  208-2114. 
SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308.  941  North  Capitol  Street.  ^fE.. 
Washington  DC. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity.  8  data  bits,  and  1 
stop  bit.  The  full  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3308. 
941  North  Capitol  Street.  NE.. 
Washington  DC  20426. 

Before  Commissioners;  Martin  L  Allday. 
Chairman:  Charles  A.  Trabandt.  Elizabeth 
Anne  Moler,  Jerry  J.  Langdon  and  Branko 
Terzic. 

Order  Granting  in  Part  Joint  Motion  for 
Extension  of  Time  for  Filing  Comments 
and  Reply  Comments 

Issued  September  25. 1991. 

On  September  19. 1991.  the  American 
Gas  Association  and  the  Interstate 
Natural  Gas  Association  of  America 
filed  a  joint  motion  for  a  30-day 
extension  of  the  dates  governing  the 
filing  of  initial  and  reply  comments  so 
that  initial  comments  would  be  due  on 
October  30. 1991.  and  reply  conmients 
on  November  29. 1991.  The  joint 
movants  state  that  the  extension  of  time 
will  permit  interested  persons  to  make 
the  thoughtful  and  comprehensive 
presentations  needed  to  best  inform  the 
Commission  about  the  realities  of  the 
proposed  restructuring. 

In  considering  these  requests,  the 
Commission  recognizes  that  the  natural 
gas  industry  has  been  on  notice  for 
considerable  time  that  the  Commission 
intended  to  take  generic  action  in  a 
rulemaking  with  respect  to  the  matters 
covered  by  the  July  31. 1991  Notice  of 
Proposed  Rulemaking  (NOPR).  On 
November  28. 1990.  the  Commission 
gave  notice  of  a  public  conference  with 
respect  to  the  designing  of  interstate 
natural  gas  pipeline  rates  and  received 
written  comments.  That  conference  was 
held  on  January  25. 1991.  In  addition,  the 


staff  first  presented  the  Commission  a 
draft  notice  of  proposed  rulemaking, 
covering  many  of  the  topics  covered  in 
the  July  31  NOPR.  at  the  Commission's 
December  12. 1990  public  meeting.  The 
Commission  discussed  the  proposed 
rulemaking  at  that  meeting  and  again  at 
its  public  meeting  on  January  14. 1991. 
Moreover,  on  February  13. 1991.  the 
Commission  issued  Order  No.  500-J,'  in 
which  it  stated: 

The  Commission  is  considering,  and  indeed 
has  discussed  at  two  Commission  meetings, 
the  issuance  of  a  notice  of  proposed 
rulemaking  on  the  subject  of  the 
comparability  of  service  between  a  pipeline's 
transportation  services  provided  under  Part 
284  of  the  Commission's  regulations  and  the 
pipeline's  sales  services.  As  part  of  the 
Commission's  consideration  of  service 
comparability,  the  Commission  intends  to 
examine  issues  with  respect  to  the  future  role 
that  pipelines  should  play  in  the  sale  of 
natural  gas.  This  examination  will  delve  into 
issues  concerning  how.  in  what  form,  and 
under  what  circumstances  pipelines  should 
stand  ready  to  sell  gas.  That  is.  what  should 
be  a  pipeline's  service  obligation  as  a 
merchant  of  natural  gas?  * 

Thereafter,  on  April  11. 1991.  the 
Commission  issued  a  notice  of  public 
conference  with  respect  to  pipeline 
service  obligations  and  revisions  to  the 
Commission's  regulations  governing 
self-implementing  transportation  under 
part  284  of  the  Commission's 
regulations.  That  notice  included  as  an 
appendix  a  staff  paper  on  issues  related 
to  the  service  obligations  of  interstate 
natural  gas  pipelines  that  suggested 
many  of  the  regulatory  changes 
proposed  in  the  July  31  NOPR.  The 
Commission  received  written  comments 
on  the  issues  discussed  in  the  staff 
paper  in  connection  with  the  public 
conference,  which  was  held  on  May  10, 
1991,  both  before  and  after  the 
conference.  Finally,  on  July  31. 1991,  the 
Commission  issued  the  instant  NOPR. 
which  does  not  significantly  differ  from 
the  matters  pursued  since  January  of 
1991.  Therefore,  as  a  general  matter  the 
Commission  believes  that  the  public  and 
industry  members  have  had  sufficient 
time  to  formulate  positions  on  the 
NOPR.  and  that  a  30-day  extension  of 
time  is  unwarranted. 

However,  the  Commission  will  grant  a 
one-time,  15-day  extension  for  initial 
and  reply  comments,  in  light  of  the  fact 
that  the  extension  request  has  come 
from  associations  that  represent 
significant  segments  of  the  natural  gas 
industry  together  with  several  state 
regulatory  agencies.  We  emphasize  that 


'  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol.  FERC  Stats.  &  Regs. 
130.915(1901). 

'  Id.  at  p.  30,OB2.  IFootnote  omitted.] 


this  one-time  extension  for  initial  and 
reply  comments  will  not  be  a  factor 
affecting  consideration  of  the  proposed 
implementation  schedule.  (See  proposed 
§  284.8(f)(4). 

The  Commission  orders:  The  joint 
motion  is  granted  in  part  so  that  Initial 
Comments  are  due  on  October  15. 1991. 
and  Reply  Comments  are  due  on 
November  15. 1991. 

By  the  Commission.  Commissioner  Moler 
concurred  with  a  separate  statement 
attached. 
Lois  D.  Cashell. 

Secretary. 

Issued  September  25, 1991. 

Moler.  Commissioner,  concurring: 

I  concur  with  the  Commission's 
decision  to  extend  the  comment 
deadline  in  this  proceeding. 

In  all  candor.  I  would  prefer  to  grant 
the  joint  motion  for  a  full  30-day 
extension  of  time. 

The  Commission  has  regulated  the 
natural  gas  industry  for  more  than  50 
years.  The  Mega-NOPR  proposes 
sweeping  changes  in  our  regulatory 
scheme.  The  order  today  recounts  the 
deliberations  that  led  to  issuance  of  the 
Mega-NOPR.  But  the  fundamental  point 
I  would  make  is  that  the  industry  had 
not  seen  the  Commission's  proposed 
policy  in  writing  until  July  31. 1991.  As 
far  as  I  am  concerned,  as  a  matter  of 
equity  and  comity  we  should  grant  the 
motion  and  allow  the  industry  the  time 
necessary  to  clearly  and  fully  address 
the  sweeping  changes  proposed. 
Elizabeth  Anne  Meter. 
Commissioner. 

(FR  Doc.  91-23766  Filed  10-2-91:  8:45  am] 
BIUJMO  CODE  crir-oi-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  503  and  552 
IGSAR  Notice  5-317] 

General  Services  Administration 
Acquisition  Regulation;  Standards  of 
Conduct  for  Technical  Support 
Contractors 

agency:  Office  of  Acquisition  Policy. 
GSA. 

ACTION:  Proposed  rule 

SUMMARY:  The  notice  invites  written 
comments  on  a  proposed  change  to  the 
General  Ser\'ices  Administration 
Acquisition  Regulation  (GSAR)  that 
would  add  section  503.101-70  to  provide 
definitions,  a  policy  statement,  and  a 
prescription  for  use  of  a  contract  clause 
regarding  standards  of  conduct  for 
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contractors  providing  technical  support 
services  to  GSA;  and  add  section 
552.203-XX  to  provide  the  text  of  the 
clause. 

DATES:  Comments  are  due  in  writing  on 
or  before  November  4, 1991. 
ADDRESSES:  Comments  should  be 
submitted  to  Marjorie  Ashby,  Office  of 
GSA  Acquisition  Policy  (VP),  18th  and  F 
Streets  NW.,  room  4026.  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Lynch,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 

A  Background 

Over  the  past  ten  years,  GSA  has 
placed  a  greater  reliance  on  contractors 
and  their  employees  to  support 
Government  personnel  in  reviewing  and 
evaluating  proposals  submitted  by  other 
contractors  or  prospective  contractors 
and  in  inspecting  and  monitoring  the 
performance  of  other  contractors.  These 
technical  support  service  contractors 
and  their  employees  occupy  positions  of 
trust  and  grave  responsibility  which 
demand  that  they  m.aintain  the  highest 
ethical  standards  in  order  to  avoid  any 
appearance  of  a  conflict  of  interest. 

B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  proposed  rule. 

C.  Regulatory  Flexibility  Act 

The  proposed  rule  does  not  appear  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  because  it  simply 
requires  contractor  providing  technical 
support  services  to  GSA  to  adopt 
standards  of  conduct  for  employees 
performing  certain  types  of  work  under 
the  contracts.  Therefore,  an  initial 
regulatory  flexibility  analysis  has  not 
been  performed.  Comments  from  small 
entities  concerning  the  aHected  GSAR 
sections  will  be  considered  in 
accordance  with  the  section  610  of  the 
Act. 

D.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  recordkeeping  or  information 
collection  requirements  that  require  the 
approval  of  OMB  under  44  U.S.C.  3501  e. 
scq. 

List  of  Subjects  in  48  CFR  Parts  503  and 
552 

Uovemment  procurement. 


It  is  proposed  that  48  CFR  parts  503 
and  552  be  amended  to  read  as  follows: 

1.  The  authority  citation  for  CFR  parts 
503  and  552  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  503— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

2.  Section  503.101-70  is  added  to  read 
as  follows: 

503.101-70    Standards  of  conduct  for 
technical  support  contractors. 

(a)  Definitions.  Conflict  of  interest 
means  a  situation  in  which  a  duty  to  one 
leads  to  disregard  of  a  duty  to  another. 
A  conflict  of  interest  exists  when  some 
outside  influence  affects  or  may  affect 
the  ability  of  a  technical  support 
contractor  or  its  employee(s)  to  make  an 
unimpeded,  independent  decision  or 
reconunendation  to  the  Govenmient  in  a 
particular  situation  or  when  a  technical 
support  contractor  or  its  employee(s) 
owes  duties  entities  whose  interests 
conflict  with  the  Government's  interests. 

Technical  support  service  means 
services  performed  by  a  contractor  that 
involve  reviewing  or  evaluation 
proposals  submitted  by  another 
contractor  or  prospective  contractor  or 
that  involve  reviewing,  inspecting  or 
evaluating  work  performed  by  another 
contractor. 

(b)  Policy.  Contractors  and  their 
employees  providing  technical  support 
services  to  GSA  occupy  positions  of 
trust  that  require  them  to  observe  the 
highest  ethical  standards.  Government 
business  must  be  conducted  with 
complete  impartiality  and  in  a  maimer 
that  is  above  reproach  without 
preferential  treatment  except  as 
authorized  by  statute  or  regulations. 
Situations  which  constitute  an  actual  or 
perceived  conflict  of  interest  must  be 
avoided. 

(c)  Contract  clause.  The  contracting 
officer  shall  insert  the  clause  at  552.203- 
XX,  Standards  of  Conduct  for  Technical 
Support  Contractors,  in  sohcitations  and 
contracts  for  technical  support  services 
(see  deflnition  in  paragraph  (a)  above). 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  552.203-XX  is  added  to  read 
as  follows: 

552.203-XX    Standards  of  Conduct  for 
Technical  Support  Contractors 

As  prescribed  in  503.101-70(c).  insert 
the  following  clause: 


Standards  of  Conduct  for  Technical  Support 
Contractors  (XXX  1991) 

(a)  Definitions.  Conflict  of  interest,  as  used 
in  this  clause,  meals  a  situation  in  which  a 
duty  to  one  leads  to  disregard  of  a  duty  to 
another.  A  conflict  of  interest  exits  when 
some  outside  influence  affects  or  may  affect 
the  ability  of  a  technical  support  contractor 
or  its  employee(s)  to  make  an  unimpeded, 
independent  decision  or  recommendation  to 
the  Government  in  a  particular  situation  or 
when  a  technical  support  contractor  or  its 
employee(s)  owes  duties  to  separate  entities 
whose  interests  conflict  with  the 
Government's  interest. 

Contractor  as  used  in  this  clause,  means 
the  Contractor,  any  of  its  afTiliates,  the 
Contractor  or  its  affiliate's  successors  in 
interest,  or  other  entities  in  which  the 
Contractor  has  a  Tmancial  interest, 
consultants  and  subcontractors  at  any  tier. 

Employee,  as  used  in  this  clause,  means  an 
employee  of  the  Contractor  directly  engaged 
in  the  performance  of  technical  support 
services  under  this  contract. 

Gratuity,  as  used  in  this  clause,  means  any 
gift,  favor,  entertainment,  or  other  item 
having  monetary  value.  This  includes 
services,  conference  fees,  vendor  promotional 
training,  transportation,  lodging  and  meals, 
as  well  as  discounts  not  available  to  the 
general  public  and  loans  extended  by  anyone 
other  than  a  bank  or  financial  institution.  It 
does  not  include  includes  services, 
conference  fees,  vendor  promotional  training, 
transportation,  lodging  and  meals,  as  well  as 
discounts  not  available  to  the  general  public 
and  loans  extended  by  anyone  other  than  a 
bank  or  Tinancial  institution.  It  does  not 
include  anything  for  which  market  value  is 
paid  by  the  employee,  or  on  his/her  behalf, 
by  someone  other  than  the  Contractor,  or  a 
representative,  agent,  or  consultant  of  the 
Contractor  he/she  is  responsible  for 
overseeing;  anything  which  is  paid  for  by  the 
Government,  secured  under  Government 
contract  or  accepted  by  the  Government 
under  specific  statutory  authority;  plaques  or 
certificates  having  no  intrinsic  value;  or  any 
unsolicited  item  other  than  money  having  a 
market  value  of  $10  or  less  per  event  or 
presentation. 

Technical  support  service,  as  used  in  this 
clause,  means  services  performed  by  the 
Contractor  that  involve  reviewing  or 
evaluation  proposals  submitted  by  another 
Contractor  or  prospective  Contractor  or  that 
involve  reviewing,  inspecting  or  evaluating 
work  perform  by  another  contractor. 

(b)  General.  The  Contractor  shall  ensure 
that  employees  providing  technical  support 
services  under  this  contract  conduct 
themselves  in  a  manner  above  reproach  with 
complete  impartiality  and  with  preferential 
treatment  for  none.  "This  clause  in  no  way 
alters,  amends,  or  diminishes  the 
requirements  of  FAR  clause  52.203-13. 
Procurement  Integrity-Service  Contracting,  if 
it  is  included  in  this  contract. 

(c)  Agreement.  (1)  The  Contractor  agrees 
that  employees  providing  technical  support 
services  under  this  contract  have  positions  of 
trust  and  grave  responsibihty  that  require 
them  to  observe  the  highest  ethical  standards 
of  conduct.  The  Contractor  further  agrees  that 
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its  employees  directly  engaged  in  the 
performance  of  technical  support  services 
under  this  contract  will  not: 

(i)  Allow  themselves  to  be  placed  in  a 
position  in  which  an  actual  or  perceived 
conflict  of  interest  might  arise  or  might 
justifiably  be  suspected. 

(ii)  Engage  in  any  personal,  business  or 
professional  activity,  or  receive  or  retain  any 
direct  or  indirect  financial  interest,  which 
places  them  in  a  position  of  conflict  or 
apparent  conflict  between  their  private 
interests  and  the  public  interests  of  the 
United  Slates  related  to  their  duties  or 
responsibilities  of  their  position. 

(iii)  Use,  directly  or  indirectly,  inside 
information  to  further  a  private  gain  for 
themselves  or  others  if  that  information  is  not 
generally  available  to  the  public  and  was 
obtained  by  reason  of  their  position. 

(iv)  Use  their  positions  to  induce,  coerce,  or 
in  any  manner  influence  any  person, 
including  subordinates  to  provide  any 
improper  benefit,  financial  or  otherwise,  to 
themselves  or  others. 

(v)  Solicit,  accept  or  agree  to  accept  any 
gratuity  for  themselves,  members  of  their 
families,  or  other,  either  directly  or  indirectly 
from  or  on  behalf  of  a  GSA  contractor  and  to 
report  the  offering  of  such  gratuity  to  his/her 
employer  and  to  the  Contracting  Officer. 

(2)  The  Contractor  further  agrees  to  ensure 
that  all  employees  directly  engaged  in  the 
performance  of  technical  support  services  are 
instructed  in  and  understand  the  prohibitions 
outlined  in  this  clause. 

(d)  Subcontracts.  The  Contractor  shall 
include  and  require  subcontractors  to  include 
this  clause,  including  this  paragraph,  in 
subcontracts  which  involve  performance  of 
technical  support  services.  The  term 
"Contractor"  and  "employee"  shall  be 
appropriately  modified. 

(e)  Remedies.  For  breach  of  any  of  the 
above  prohibitions,  the  Government  may 
require  the  removal  of  an  employee  from  the 
contract,  terminate  the  contract  for  default, 
disqualify  the  Contractor  for  subsequent 
related  contract  e^orts  and  pursue  such  other 
remedies  as  may  be  permitted  by  law  or  this 
contract. 

(End  of  clause) 

Dated:  September  23, 1991. 

Richard  H.  Hopf,  III. 

Associate  Administrator  for  Acquisition 
Policy. 

(FR  Doc.  91-23799  Filed  10-2-91:  8:45  am] 

BILUNQ  COOE  M2«>-l1-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  101»-AB66 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  the  Delta  Smelt 

AOENCr.  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Proposed  rule. 


summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  determine  the 
delta  smelt  [Hypomesus  transpacificus) 
to  be  a  threatened  species,  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  osmerid  fish 
species  occurs  only  in  Suisun  Bay  and 
the  Sacramento-San  Joaquin  estuary 
(the  Delta)  near  San  Francisco  Bay. 
California.  The  delta  smelt  has  declined 
nearly  90  percent  over  the  last  20  years, 
and  is  primarily  threatened  by  large 
freshwater  exports  of  Sacramento  River 
and  San  Joaquin  River  outflows  for 
agriculture  and  urban  use.  The 
prolonged  drought,  introduced 
nonindigenous  aquatic  species,  and 
agricultiu^l  and  industrial  chemicals 
also  threaten  this  species. 

This  proposal,  if  made  final,  would 
implement  the  protection  and  recovery 
provisions  afforded  by  the  Act  for  the 
delta  smelt.  The  Service  seeks  all 
available  data  and  comments  &om  the 
public  regarding  this  proposal. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  31. 
1992.  Public  hearing  requests  must  be 
received  by  November  18, 1991. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be 
submitted  to  the  Field  Supervisor. 
Sacramento  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way,  E- 
1803,  Sacramento,  California  95825-1846. 
Comments  and  materials  received  will 
be  available  for  pubhc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  A. 
Keith  Taniguchi  (see  ADDRESSES 
section)  at  916/978-4866  or  FTS  460- 
4866). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  delta  smelt  was  originally 
classified  as  the  same  species  as  the 
pond  smelt  [Hypomesus  olidus],  but 
Hamada  recognized  the  delta  smelt  as  a 
distinct  species  in  1961  (cited  in  Moyle 
1976. 1980).  Hamada  retained  the  name 
H.  olidus  for  the  delta  smelt  and 
renamed  the  pond  smelt  H.  sakhalinus. 
In  1963  McAllister  renamed  the  delta 
smelt  from  H.  olidus  to  H. 
transpacificus,  with  a  Japanese 
subspecies  (//.  t.  nipponensis)  and  a 
California  subspecies  (//.  t 
transpacificus).  More  recent  taxonomic 
work  has  shown  that  these  subspecies 
should  be  recognized  as  species,  the 
delta  smelt  being  H.  transpacificus  and 
the  Japanese  smelt  being  H.  nipponensis 
(Moyle  1980). 

The  delta  smelt  was  described  as 
follows  by  Moyle  et  al.  (1989):  A 


slender-bodied  fish  typically  60-70  mm 
(2.36-2.76  in)  in  standard  length  (SL). 
although  a  few  may  attain  120  mm  (4.73 
in)  SL.  Live  fish  are  nearly  translucent 
and  have  a  steely-blue  sheen  to  their 
sides.  Occasionally  there  may  be  one 
chromatophore  between  the  mandibles, 
but  usually  none  is  present.  Its  mouth  is 
small,  with  a  maxilla  that  does  not 
extend  past  the  mid-point  of  the  eye. 
The  eyes  are  relatively  large;  the  orbit 
width  is  contained  about  3.5-4  times  in 
the  head  length.  Small,  pointed  teeth  are 
present  on  the  upper  and  lower  jaws. 
The  first  gill  arch  has  27-33  gill  rakers 
and  there  are  7  branchiostegal  rays. 
There  are  &-10  dorsal  fin  rays.  8  pelvic 
fin  rays,  10-12  pectoral  fin  rays,  and  15- 
17  anal  fin  rays.  The  lateral  line  is 
incomplete  and  has  53-60  scales  along 
it  There  are  4-5  pyloric  caeca. 

Length-frequency  data  validate  that 
the  delta  smelt  is  primarily  a  species 
with  a  1-year  (annual)  life  span  (Moyle 
et  al.  In  ft^ss).  Juvenile  delta  smelt  are 
40-50  mm  (1.58-1.97  in)  fork  length  (FL) 
by  early  August.  They  become  sexually 
mature  adults  when  55-70  mm  (2.17-2.76 
in)  FL  They  rarely  grow  larger  than  80 
mm  (3.15  iii)  FL  (the  largest  smelt  on 
record  is  126  nun  (4.96  in)  FL).  Delta 
smelt  longer  than  50  mm  (1.97  in)  FL  are 
rare  throughout  their  range  by  the 
following  June  because  adult  delta  smelt 
die  after  spawning. 

Historically,  the  delta  smelt  occurred 
from  Suisim  Bay  and  upstream  to  the 
town  of  Isleton  on  the  Sacramento  River 
and  Mossdale  on  the  San  Joaquin  River. 
It  is  the  only  smelt  endemic  to  California 
and  the  only  true  native  estuarine 
species  found  in  the  Delta  (Moyle  et  al 
1989,  Stevens  et  al.  1990,  Moyle  et  al.  In 
Press,  Wang  1986).  The  delta  smelt  is  a 
euryhaline  species  (species  adapted  to 
living  in  fresh  and  brackish  water)  that 
occupies  estuarine  areas  with  salinities 
below  2  grams  per  liter  (parts  per 
thousand,  ppt),  rarely  occurring  in 
estuarine  waters  with  more  than  10-12 
ppt  salinity,  about  one-third  sea  water 
(Ganssle  1966  in  Moyle  1976). 

In  proposing  to  designate  critical 
habitat  (see  "Critical  Habitat"  section), 
the  Service  identified  those  areas  within 
the  Sacramento-San  Joaquin  River  Delta 
that  contain  the  constituent  elements 
required  by  the  delta  smelt  for 
successful  survival  and  reproduction. 
Constituent  elements  for  the  delta  smelt 
include  space  for  population  growth, 
cover  or  shelter,  feeding  areas,  littoral 
zone  habitat  for  reproduction  and 
rearing  of  juveniles,  and  appropriate 
salinity  levels  for  survival  and 
reproduction.  A  review  of  the  available 
information  indicates  that  these 
constituent  elements  are  found  in  the 
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Delta  estuary  in  an  area  which  extends 
past  Isleton  on  the  Sacramento  River,  (to 
the  Delta  cross  channel,  near  Walnut 
Grove),  to  the  north,  and  south  along  the 
San  Joaquin  and  Middle  River  to  the 
south  end  of  Bacon  Island  to  the  south 
(see  map).  The  area  being  proposed  for 
critical  habitat,  although  not  identical  to 
the  documented  historic  range  of  the 
delta  smelt,  includes  those  areas  that 
currently  contain  the  constituent 
elements  essential  for  the  conservation 
of  this  species.  I*reliminary  data  indicate 
that  delta  smelt  occur  in  areas  outside 
the  documented  historic  range  of  the 
species  (P.  Moyle,  pers.  comm.).  These 
areas  are  therefore  included  in  the 
proposed  critical  habitat  designation. 

Delta  smelt  historically  congregated  in 
upper  Suisun  Bay  and  Montezuma 
Slough  (mainly  during  March  to  mid- 
June)  when  the  Sacramento  and  San 
Joaquin  River  flows  were  high.  During 
very  high  river  outflows  some  smelt  may 
be  washed  into  San  Pablo  Bay,  but  the 
rapidly  restored  higher  salinities  do  not 
allow  permanent  populations  of  delta 
smelt  to  become  established  there. 
Because  of  substantial  human-caused 
changes  in  the  relative  ratios  of 
seasonal  freshwater  outflows,  the  center 
of  delta  smelt  abundance,  since  1982, 
has  shifted  to  the  Sacramento  River 
channel  in  the  Delta.  Delta  smelt  are 
now  rare  in  Suisun  Bay,  and  virtually 
absent  from  Suisun  Marsh  where  they 
once  were  seasonally  common  (Moyle  et 
al.  1989).  Even  though  suitable  spawning 
and  nursery  habitat  now  occur  less 
frequently  in  Suisun  Bay  than 
previously,  suitable  conditions,  when 
they  are  present,  provide  for  increased 
levels  of  delta  smelt  recruitment  that 
augment  overall  population  levels. 

Delta  smelt  have  a  low  fecundity, 
about  1,400-2,800  eggs  per  female, 
relative  to  two  other  species  of 
Osmeridae  occurring  in  California  that 
exhibit  fecundities  from  5,000-25,000 
eggs  per  female  (Moyle  1976).  Delta 
smelt  spawn  in  freshwater  at 
temperatures  from  about  7-15  *C 
between  February  and  June.  Most 
spawning  occurs  in  the  dead-end 
sloughs  and  shallow  edge-waters  of 
channels  in  the  Delta;  spawning  also  has 
been  recorded  in  Montezuma  Slough 
near  Suisun  Bay  and  far  upstream  in  the 
Sacramento  River  near  Rio  Vista 
(Radtke  1966,  Wang  1986).  The  adhesive 
demersal  eggs  attach  to  hard  substrates 
such  as  rocks,  gravel,  tree  roots,  and 
submerged  branches.  Based  on  data  for 
closely  related  species,  delta  smelt  eggs 
probably  hatch  in  12-14  days.  The 
planktonic  larvae  either  are  transported 
downstream  to  the  mixing  zone,  or  hatch 
there.  Within  the  mixing  zone,  the 


pelagic  larvae  are  zooplanktivores  and 
feed  on  copepods,  cladocerans,  and 
amphipods.  The  prim.ary  food  for  all  life 
stages  of  the  delta  smelt  are  the 
nauplius,  copepodite,  copepodid,  and 
adult  stages  of  the  euryhaline  copepod 
Eurytemora  affinis.  Adult  smelt 
consume  E.  affinis  during  all  times  of  the 
year.  The  opossum  shrimp  {Neomysis 
mercedis]  is  secondarily  important  as 
food  for  adult  smelt,  and  cladocerans 
[Daphnia  sp..  Bosmina  sp.)  are 
consumed  seasonally  by  adult  smelt. 

Available  data  indicate  the  decline  in 
the  delta  smelt  population  has  been 
concurrent  with  increased  human 
changes  to  seasonal  Delta  hydrology, 
freshwater  exports,  and  the 
accompanying  changes  in  the  temporal, 
spatial,  and  relative  ratios  of  water 
diversions.  These  altered  hydrological 
effects,  coupled  with  severe  drought 
years  and  fntroduced  nonindigenous 
aquatic  species,  appear  to  have  reduced 
the  species'  capacity  to  recover  from 
natural  seasonal  fluctuations  in 
hydrology  for  which  it  was  adapted. 

Many  introduced  species  may 
adversely  affect  all  life  stages  of  the 
delta  smelt.  These  introduced  species 
compete  for  the  zooplankton  for  food,  or 
alter  the  species  composition  of  the 
zooplankton  community,  thereby  further 
decreasing  the  ability  of  the  delta  smelt 
population  to  recover. 

In  1987  the  Service  funded  an  analysis 
of  survey  data  (Moyle  and  Herbold 
1989).  These  survey  data  were  collected 
from  Suisun  Marsh  and  the  Delta  by  the 
University  of  California,  Davis,  and  the 
California  Department  of  Fish  and 
Game.  The  report  concluded  that:  (1) 
Freshwater  flows  set  an  upper  Hmit  to 
delta  smelt  stock  recruitment  within  the 
year,  (2)  other  environmental  factors 
(physical  and/or  biological)  may  further 
depress  the  smelt  population,  however, 
the  proportion  of  time  when  water  flows 
are  reversed  (upstream  flow)  in  the 
lower  San  Joaquin  River  during  the  egg 
and  larval  stages  probably  is  the  major 
source  of  density-independent  mortality 
to  the  delta  smelt,  and  (3)  a  larger  adult 
smelt  population  was  associated  with 
higher  freshwater  outflows  because 
these  flows  produced  higher  plant  and 
animal  biomasses  at  all  aquatic  trophic 
levels. 

Previous  Service  Action 

In  a  letter  dated  May  7, 1990.  the 
California-Nevada  Chapter  of  the 
American  Fisheries  Society  expressed 
its  concern  to  the  Service  that  increased 
water  exports  and  diversions  from  the 
Delta  Region,  coupled  with  California's 
drought  conditions,  have  critically 
endangered  the  delta  smelt.  Although 
not  a  formal  petition,  they  recommended 


expeditious  Federal  listing  of  this 
species  as  an  endangered  species 
pursuant  to  the  Act. 

The  Service  included  the  delta  smelt 
as  a  category  1  candidate  species  in  the 
January  6. 1989,  Animal  Notice  of 
Review  (50  FR  554).  Category  1  species 
are  species  for  which  data  in  the 
Service's  possession  are  su^cient  to 
support  proposals  for  listing.  On  June  29, 
1990,  the  Service  received  a  petition 
dated  June  26, 1990,  from  Dr.  Don  C. 
Erman,  President-Elect  of  the  California- 
Nevada  Chapter  of  the  American 
Fisheries  Society,  to  list  the  delta  smell 
as  an  endangered  species  with  critical 
habitat.  The  Service  made  a  90-day 
fmding  that  substantial  information  had 
been  presented  indicating  that  the 
petitioned  action  may  be  warranted,  and 
announced  this  decision  in  the  Federal 
Register  on  December  24. 1990  (55  FR 
52852).  The  Service  initiated  a  status 
review  at  that  time.  During  the  status 
review,  the  Service  examined  the 
available  data  on  the  early  Hfe  history 
and  ecology  of  this  species.  Available 
data  on  physiological  tolerances  and 
estuarine  factors  were  also  examined  in 
relation  to  actual  or  potential  threats  to 
the  delta  smelt.  Primary  sources  of 
information  describing  the  many  human 
factors  and  projects  that  may  affect  the 
Delta  smelt  are  the  expert  testimonies 
presented  to  the  California  State  Water 
Resources  Control  Board's  1987  Water 
Quality/Water  Rights  Proceeding  on  the 
San  Francisco  Bay  and  Sacramento-San 
Joaquin  River  Delta.  This  proceeding  is 
also  known  as  the  Bay-Delta  Proceeding, 
Evidentiary  Hearing  Record,  July  7- 
December  29, 1987.  The  exhibits  and 
transcripts  spanned  54  days  of  hearings. 
Comments  received  by  the  Service  on 
the  petitioned  action  were  also 
considered  during  the  status  review. 
This  proposed  rule  constitutes  the  final 
affirmative  finding  for  the  petitioned 
action,  in  accordance  with  section 
4(b)(3)(B)(ii)  of  the  Act. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to  implement 
the  listing  provisions  of  the  Act  set  forth 
the  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  because  of  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  delta  smelt 
[Hypomesus  transpacificus)  are  as 
follows: 
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A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  delta  smelt  was  one  of  the  most 
common  and  abundant  pelagic  fish 
caught  by  California  Department  of  Fish 
and  Game  trawl  surveys  in  the  Delta 
during  the  early  19708  (Stevens  and 
Miller  1983.  Moyle  et  ai  1989.  Stevens 
et  al.  1990).  Its  distribution  once  ranged 
from  Suisun  Bay  upstream  to  Isleton  on 
the  Sacramento  River  and  to  Mossdale 
on  the  San  Joaquin  River  (Radtke  1966. 
Moyle  1976.  Moyle  et  al.  1989).  Smelt 
populations  did  fluctuate  a  great  deal  in 
the  past,  but  by  1982  the  population  had 
declined  precipitously.  Over  the  last  20 
years,  the  population  has  experienced  a 
ten-fold  decline — from  2,600.000  to 
280.000  individuals.  Since  1982  the  delta 
smelt  population  has  remained 
relatively  stable,  but  at  low  levels.  The 
1989  and  1990  populations  have  not 
shown  any  significant  signs  of  recovery 
(Moyle  and  Herbold  1989.  Moyle  et  al. 
1989.  Moyle  et  al.  In  Press.  Stevens  et  al. 
1990). 

Much  of  the  available  data  on  the 
population  dynamics  of  the  delta  smelt 
were  obtaineid  from  studies  focused  on 
other  fish  species,  such  as  striped  bass 
[Morone  saxatilis)  and  chinook  salmon 
[Oncorhynchus  tshawytscha]. 
Consequently,  the  collection  methods 
used  in  these  studies  were  not  designed 
to  estimate  the  delta  smelt  population. 
The  Service  acknowledges  this  in  the 
available  database  for  the  delta  smelt. 
However,  the  data  do  indicate  that  this 
species  has  experienced  a  significant 
population  decline  over  the  past  10 
years,  that  no  apparent  recovery  is 
occurring,  and  the  factors  that  have 
degraded  the  delta  smelt's  habitat 
continue  to  occur. 

This  species'  pelagic  life  history, 
dependence  on  pelagic 
microzooplankton.  1-year  life  span,  and 
low  fecundity  are  characteristics  of  a 
fish  species  that  will  be  affected  greatly 
by  perturbations  to  its  reproductive 
habitat  or  larval  nursery  areas.  It  is 
especially  affected  during  critical 
protracted  drought  periods,  which  will 
be  exacerbated  if  there  are  additional 
alterations  in  hydrology  caused  by 
reductions  of  freshwater  inflows  to  the 
Delta  or  by  altered  timing  and/or 
duration  of  water  exports.  A  weak 
stock-recruitment  relationship,  i.e..  little 
evidence  of  the  effect  of  parent 
population  size  on  the  offspring 
population  size,  strongly  suggests  that 
environmental  or  habitat  factors  may 
severely  limit  delta  smelt  abundance, 
even  during  those  years  when  adults 
may  be  extremely  abundant  (Moyle  et 
al.  In  Press). 


Moyle  et  al.  (1989)  reported  multiple 
and  synergistic  causes  of  the  delta  smelt 
decline  in  the  following  order  of 
importance:  (1)  Reduced  river  outflows, 
primarily  In  the  Sacramento  and  San 
Joaquin  Rivers  and  their  tributaries.  (2) 
too  high  of  a  river  outflow  in  years  with 
unusually  high  rainfalls,  (3)  entrainment 
mortality  caused  by  water  diversion 
projects,  (4)  human  and  natural 
perturbations  to  the  smelt's  food  web, 
(5)  presence  of  toxic  substances  in  the 
aquatic  habitat  (e.g.,  agricultural  and 
industrial  chemicals,  heavy  metals,  etc), 
and  (6)  loss  of  genetic  integrity  because 
of  a  sharply  curtailed  delta  smelt 
population  and  because  this  curtailed 
population  may  become  displaced  by 
the  wagasaki,  or  Japanese  smelt 
(Hypomesus  nipponensis),  which  was 
inadvertently  introduced  into  reservoirs 
of  the  Sacramento  River  drainage  by  the 
California  Department  of  Fish  and  Game 
(Moyle  1976). 

Delta  water  diversions  and  exports 
presently  total  up  to  about  8  to  9  million 
acre-feet  per  year,  excluding  the 
upstream  diversions.  State  and  Federal 
projects  export  about  6  million  acre-feet 
per  year,  and  private  local  projects 
divert  about  2  to  3  million  additional 
acre-feet  per  year.  Since  1983,  the 
proportion  of  water  exported  from  the 
Delta  during  October  through  March  has 
been  higher  than  in  eariier  years  (Moyle 
et  al.  In  Press).  These  proportionally 
higher  exports  have  been  conducted 
during  the  delta  smelt's  spawning 
season.  Federal  and  State  water 
diversion  projects  in  the  southern  Delta 
export,  by  absolute  volume,  mostly 
Sacramento  River  water  and  some  San 
Joaquin  River  water.  At  low  to  moderate 
river  outflows,  however,  essentially  all 
of  the  San  Joaquin  River  water  goes  to 
the  southern  Delta  where  the  large 
pumping  plants  are  located.  The  State's 
Banks  Pumping  Plant  presently  exports 
freshwater  at  rates  up  to  6,400  cfs.  The 
U.S.  Bureau  of  Reclamation's  Tracy 
Pumping  Plant  can  export  water  at  rates 
up  to  4.600  cfs.  In  addition,  local  private 
diverters  export  up  to  5.000  cfs  from 
about  1.600  diversions  scattered 
throughout  the  Delta. 

When  total  diversion  rates  are  high 
relative  to  Delta  inflo%vs.  the  lower  San 
Joaquin  River  and  other  channels  have  a 
net  upstream  or  reverse  flow  (Moyle  et 
al.  In  Press.  Moyle  and  Herbold  1989. 
Stevens  et  al.  1990).  Reverse  flows 
disorient  out-migrating  larval  and 
Juvenile  fish  of  many  species  and  result 
in  large  mortalities  because  of 
entrainment  at  the  various  pumping 
plants  and  other  water  diversion  sites. 
Riverine  and  estuarine  outflow  are 
required  for  larvae  and  Juvenile  Rah  to 


migrate  through  the  estuarine  and  bay 
ecosystems. 

In  recent  years,  the  number  of  days  of 
reversed  San  Joaquin  River  flow  have 
increased,  particularly  during  the 
February-June  spawning  months  for 
delta  smelt  (Moyle  et  al.  In  Press).  All 
size  classes  of  delta  smelt  suffer 
mortalities  when  they  are  entrained  by 
the  pumping  plants  and  diversions  in  the 
south  Delta.  This  species'  embryonic, 
larval,  and  postlarval  mortahty  rates 
become  higher  as  western  Delta 
reversed  river  flows  increase  the 
salinity  level  and  act  to  relocate  the 
mixing  zone. 

The  delta  smeh  is  adapted  for  life  in 
the  mixing  zone  (brackish  water/ 
freshwater  entrapment  zone)  of  the 
Sacramento-San  Joaquin  estuary.  The 
estuary  is  an  ecosystem  where  the 
mixing  zone  and  salinity  levels  are 
determined  by  the  interaction  of  river 
inflow  and  tidal  action.  Moyle  et  al.  (In 
Press)  reported  that  delta  smelt  were 
most  abundant  in  shallow,  low  salinity 
water  associated  with  the  mixing  zone, 
except  when  they  spavNrned.  Their 
analysis  showed  that  smelt  were 
collected  from  water  with  a  mean 
salinity  of  2  ppt  with  a  mean 
temperature  of  15  degrees  Celsius  (*C), 
but  found  in  salinities  ranging  from  0-14 
ppt  at  temperatures  ranging  from  6-23 
*C.  The  larvae  require  the  high 
microzooplankton  densities  produced  by 
the  mixing  zone  environment  The  best 
survival  and  growth  of  smelt  larvae 
occur  when  optimum  conditions  in  the 
mixing  zone  occupy  a  large  area  that 
includes  extensive  shoal  regions 
containing  suitable  spawning  substrates 
within  the  euphotic  zone  (depths  less 
than  4  m).  Sixty-two  jjercent  of  delta 
smelt  collected  in  Suisun  Bay  occurred 
at  3  sampling  stations  with  depths  less 
than  4  m;  the  remaining  38  percent  were 
caught  at  6  deeper  stations. 

Ehiring  periods  of  drought  and 
increased  water  diversions,  the  mixing 
zone  and  associated  smelt  populations 
are  translocated  farther  upstream  in  the 
Delta.  During  years  prior  to  1984,  the 
mixing  zone  was  located  in  Suisun  Bay 
during  October  through  March  (except 
in  months  with  exceptionally  high 
outflows  or  during  years  of  extreme 
drought).  From  April  through  September, 
the  mixing  zone  usually  was  found 
upstream  in  the  channels  of  the  rivers. 
Since  1984.  the  mixing  zone  has  been 
located  primarily  in  the  river  channels 
during  the  entire  year,  with  the 
exception  of  the  record  flood  outflows  of 
1986.  because  of  increased  water 
exports  and  diversions.  Upstream,  the 
mixing  zone  l>ecomes  conflned  to  the 
deep  river  channels,  becomes  smaller  in 
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total  surface  area,  contains  very  few 
shoal  areas  of  suitable  spawning 
substrates,  may  have  swifter,  more 
turbulent  water  currents,  and  lacks  the 
high  zooplankton  productivity.  Delta 
smelt  reproduction  likely  is  adversely 
affected  by  the  mixing  zone  now  being 
situated  in  the  main  channels  of  the 
Delta  (Moyle  et  al.  In  Press).  In  1982  the 
delta  smelt  population  declined  in 
response  to  the  shifted  location  of  the 
mixing  zone.  In  all  respects,  the 
upstream  river  channels  are  much  less 
favorable  for  the  spavvming  and  survival 
of  the  smelt.  The  decline  of  the  delta 
smelt  population  since  1982  has  been 
concurrent  with  the  increasing  number 
of  water  project  diversions  that  have 
confmed  the  mixing  zone  to  the  deep, 
less  productive  channels  in  the  lower 
rivers. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  delta  smelt  may  be  harvested  as  a 
non-target  by-catch  in  commercial  bait 
fisheries  for  other  baitfish  species.  Some 
scientific  collecting  is  conducted  for  the 
delta  smelt;  however,  these  activities  do 
not  appear  to  be  adversely  affecting  this 
species.  Native  Americans  historically 
harvested  delta  smelt  for  food,  but 
modem  Native  Americans  are  not 
known  to  be  harvesting  this  fish.  There 
are  no  recreational  or  educational  uses 
of  this  animal  that  may  affect  the  delta 
smelt  population. 

C.  Disease  or  Predation 

Disease  and  predation  are  not  known 
to  be  factors  that  threaten  the  delta 
smelt.  However,  a  growing  striped  bass 
population  may  cause  an  increase  in 
striped  bass  predation  on  all  size 
classes  of  the  delta  smelt.  An  effort  by 
the  California  Department  of  Fish  and 
Game  is  underway  to  compensate  for 
striped  bass  population  mortalities 
caused  by  water  export  projects.  The 
1991  striped  bass  stock  was  very  low 
relative  to  the  population  in  the  1960s. 
The  striped  bass  compensation  program 
annually  releases  1-2  million  juvenile 
hatchery-reared  striped  bass  in  the 
estuary  in  an  effort  to  rebuild  the 
population. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Regulatory  mechanisms  currently  in 
effect  do  not  provide  adequate 
protection  for  the  delta  smelt  or  its 
habitat.  This  species  is  not  listed  by  the 
State  of  California,  and  the  Federal 
Government  offers  no  protection  on 
Federal  lands  beyond  that  which  applies 
to  wildlife  in  general  on  such  lands.  The 
California  Fish  and  Game  Commission 


ruled  a  petition  to  State  list  the  species 
as  unwarranted  on  August  30. 1990.  It 
did  not  accept  the  California 
Department  of  Fish  and  Game's 
recommendation  to  State  list  the  delta 
smelt  as  a  threatened  species  (Stevens 
et  al.  1990).  State  listing  would  have 
provided  some  measure  of  protection  to 
the  species  because  State  agencies 
would  have  been  required  to  consult 
with  the  California  Department  of  Fish 
and  Game  if  any  project  they  funded  or 
carried  out  would  adversely  affect  the 
delta  smelt.  However,  even  if  California 
had  listed  the  delta  smelt,  the  species 
would  not  have  been  protected  from  the 
adverse  effects  of  Federal  actions. 

Suisun  Bay  is  the  best  known  nursery 
habitat  for  this  fish's  reproduction  and 
larval  survival,  but  the  habitat  has  been 
altered  because  of  higher  than  normal 
salinities  in  spring.  These  higher 
salinities  are  caused  by  the  large 
number  of  freshwater  diversions  which 
allow  brackish  seawater  to  intrude 
farther  upstream.  At  present,  there  are 
relatively  few  periods  when  freshwater 
outflow  volumes  through  the  Delta  and 
Suisun  Bay  of  any  significance  are 
mandated  for  wildlife  or  fisheries. 
Federal  and  State  agencies  had  planned 
to  increase  1991,  and  probably  1992, 
water  supplies  for  out-of-stream  uses  at 
the  expense  of  environmental  protection 
of  estuarine  fish  and  wildlife  resources 
in  the  fifth,  and  potentially  sixth  years, 
of  drought  (Morat  1991).  Because  of 
significantly  higher  than  normal 
precipitation  and  subsequent  higher 
instream  flows  during  March.  1991.  a 
State  agency  request  for  relaxation  of 
Delta  water  quality  standards  was 
withdrawn.  It  is  likely,  should  the  severe 
California  drought  continue,  that  this 
water  qualify  relaxation  action  would 
be  requested  again  in  the  near  future  to 
favor  out-of-stream  water  use  over  the 
need  to  protect  aquatic  habitats  for  fish 
and  wildlife.  At  present,  there  are  no 
regulatory  mechanisms  that  require 
consistent  low  salinities  in  important 
delta  smelt  estuarine  habitats. 

Present  regulatory  processes  do  not 
ensure  that  water  inflows  to  Suisun  Bay 
and  the  western  Sacramento-San 
Joaquin  estuary  will  be  adequate  to 
maintain  the  mixing  zone  near  or  in 
Suisun  Bay  for  the  sustenance  of 
wildlife  and  their  habitats.  The 
California  State  Water  Resources 
Control  Board  (Board)  has  the  authority 
to  condition  or  require  changes  in  the 
amount  of  water  inflow  and  the  amount 
of  water  exported  or  diverted  from  the 
Delta.  However,  the  Board  has  not  taken 
action  to  improve  the  water  flow  and/or 
water  quality  of  the  Delta  to  protect 
aquatic  and  other  wildlife,  including 


candidate  species  for  listing  under  the 
Act.  Any  action  by  the  Board  may  occur 
too  late  to  prevent  the  further 
endangerment  and  potential  extinction 
of  the  delta  smelt  in  the  Sacramento-San 
Joaquin  estuary  ecosystem.  December 
1992  is  the  estimated  completion  date 
for  the  Board's  water  quality  plan.  The 
Service  testified  at  the  Board's  Water 
Quality/Water  Rights  Hearings  in  1987 
and  recommended  that  the  delta  smelt 
be  added  to  the  Animal  Notice  of 
Review  as  a  category  1  candidate 
species  (Lorentzen  1987).  The  Board  has 
not  taken  regulatory  or  legal  action  to 
protect  this  animal  or  its  habitat  during 
the  4  years  since  the  Service  expressed 
its  concern  for  several  species  of  the 
Sacramento-San  Joaquin  estuary. 
Therefore,  the  Service  considers  the 
existing  regulatory  mechanisms 
inadequate  for  assuring  the  long-term 
existence  of  delta  smelt  in  Suisun  Bay 
and  the  Delta. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  delta  smelt  is  vulnerable  because 
of  its  short  (1-year)  life  span  and  its 
present  small  population  size.  The 
limited  gene  pool  may  result  in 
depressed  reproductive  vigor  and  loss  of 
genetic  variation. 

Poor  water  quality  also  may  be  a 
threat.  All  major  rivers  in  this  species' 
historic  range  are  exposed  to  large 
volumes  of  agricultural  and  industrial 
chemicals  that  are  applied  in  the 
California  Central  Valley  watersheds 
(Nichols  et  al  1986).  Agricultural 
chemicals  and  their  residues  find  their 
way  into  the  rivers  and  estuary. 
Toxicology  studies  of  rice  field  irrigation 
drain  water  of  the  Colusa  Basin 
Drainage  Canal  documented  significant 
toxicity  of  drain  water  to  striped  bass 
embryos  and  larvae,  medaka  larvae,  and 
the  major  food  organism  of  the  striped 
bass  larvae  and  juveniles,  the  opossum 
shrimp  [Neomysis  mercedis).  This 
drainage  canal  flows  into  the 
Sacramento  River  just  north  of  the  City 
of  Sacramento.  The  majority  of  drain 
water  samples  collected  during  April 
and  May  1990  were  acutely  toxic  to 
striped  bass  larvae  (96  h  exposures),  the 
third  consecutive  year  that  the  Colusa 
Basin  rice  irrigation  drain  water  has 
been  acutely  toxic  (Bailey  et  al.  1991). 
While  water  toxicity  has  been 
documented  as  negatively  impacting 
striped  bass  larvae,  studies  have  not 
been  conducted  to  determine  the  effects 
of  water  toxicity  on  delta  smelt. 
However,  delta  smelt  may  be  similarly 
affected  by  agricultural  and  industrial 
chemical  run-off. 
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Some  heavy  metal  contaminants  have 
been  released  into  the  Delta  from 
industrial  and  mining  enterprises.  While 
the  effects  of  these  contaminating 
compounds  on  delta  smelt  larvae  and 
their  microzooplankton  food  resources 
are  not  well  known,  the  compounds 
could  potentially  adversely  affect  delta 
smelt  survival. 

In  recent  years,  untreated  discharges 
of  ship  ballast  water  introduced 
nonindigenous  aquatic  species  to  the 
Sacramento-San  Joaquin  estuary 
ecosystem  (Carlton  et  al.  1990).  Several 
introduced  species  may  adversely  affect 
the  delta  smelt.  An  Asian  clam 
[Potamocorbula  amurensis),  introduced 
as  veliger  larvae  at  the  beginning  of  the 
present  drought,  was  first  discovered  in 
Suisun  Bay  during  October  1988.  By  June 
1987,  the  Asian  clam  was  nearly 
everywhere  in  Suisun.  San  Pablo,  and 
San  Francisco  Bays  irrespective  of 
salinity,  water  depth,  and  sediment  type 
at  densities  greater  than  10.000 
individuals  per  square  meter.  Asian 
clam  densities  declined  to  4,000 
individuals  per  square  meter  as  the 
population  aged  during  the  year  (Carlton 
et  al.  1990).  Persistently  low  river 
outflow  and  concomitant  elevated 
salinity  levels  may  have  contributed  to 
this  species  population  explosion 
(Carlton  et  al.  1990).  The  Asian  clam 
could  potentially  play  an  important  role 
in  affecting  the  phytoplankton  dynamics 
in  the  estuary.  It  may  have  an  effect  on 
higher  trophic  levels  by  decreasing 
phytoplankton  biomass  and  by  directly 
consuming  Eurytemora  affinis  copepod 
nauplii,  the  primary  food  of  delta  smelt. 

Three  non-native  species  of 
euryhaline  copepods  (Sinocalanus 
doerrii,  Pseudodiaptomus  forbesi,  and 
Pseudodiaptomua  marinus)  established 
themselves  in  the  Delta  between  1978- 
1987  (Carlton  et  al.  1990)  while 
Eurytemora  affinis  populations,  the 
native  euryhaline  copepod,  have 
declined  since  1960.  It  is  not  known  if 
the  introduced  species  have  displaced  E. 
affinis  or  whether  changes  in  the 
estuarine  ecosystem  now  favor  5. 
doerrii  and  the  two  Pseudodiaptomus 
species  (Moyle  et  al.  1989).  These 
introduced  copepod  species  are  more 
efficient  at  avoiding  the  predation  of 
larval  delta  smelt.  The  introduced 
copepods  also  exhibit  a  different 
swimming  behavior  that  makes  them 
less  attractive  to  a  feeding  delta  smelt 
larvae.  Because  of  reduced  food 
availability  or  feeding  efficiency  causing 
decreased  food  ingestion  rates,  the 
weakened  delta  smelt  larvae  is  more 
vulnerable  to  starvation  or  predation. 

The  significantly  altered 
microzooplankton  food  web  now 


present  in  the  Suisun  Bay-Delta  estuary 
may  have  decreased  the  gross  growth 
efficiency  of  delta  smelt  larvae.  Gross 
growth  efficiency  is  the  proportion  of 
weight-specific  food  ingestion  rate  that 
goes  to  larval  fish  body  growth.  When 
food  ingestion  rates  are  low.  gross 
growth  efficiency  is  low.  At  low  gross 
growth  efficiencies,  larval  fish  take 
much  longer  to  metamorphose  to 
juveniles.  Long  larval  stage  durations 
increase  the  likelihood  that  density- 
dependent  mechanisms  (e.g.,  predators, 
over-grazing  of  food  resources,  etc.)  and 
density-independent  mechanisms  (e.g., 
adverse  salinities,  temperature,  absence 
of  zooplankton,  water  diversion 
entrainment  and  impingement  mortality, 
etc.)  would  develop  to  adversely  affect 
survival  and  recruitment.  In  temperate 
latitudes,  where  spawning  is  temporally 
and  spatially  confined,  as  it  is  for  the 
delta  smelt,  both  mortality  and  growth 
rates  tend  to  be  low.  Ingestion  in 
temperate  species  is  relatively  low 
compared  to  tropical  species,  and  larval 
stage  duration  is  long  and  potentially 
highly  variable.  Under  these 
circumstances  small  changes  in  either 
mortality  rates  or  growth  rates  can  have 
significant  adverse  effects  on 
recruitment  potential  (Shepherd  and 
Cushing  1980,  Houde  1989).  Under  these 
conditions  the  timing  of  spawning  and 
the  availability  of  favorable  spawning 
sites  for  adults  are  critical  to  the 
recruitment  success  of  the  spawmied 
cohort 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  The  Service  acknowledges  that  the 
available  data  on  the  population 
dynamics  of  the  delta  smelt  were 
collected  Incidental  to  other 
investigations  and  were  not  Intended  to 
provide  a  population  estimate.  The 
Service  believes  however,  that  these 
data  represent  the  best  available 
information  and  support  a  finding  that 
listing  is  warranted.  The  available  data 
do  indicate  a  significant  population 
decline  over  the  last  20  years.  Though 
the  current  population  has  remained 
relatively  stable  over  the  last  5  years,  it 
has  done  so  at  low  levels.  No  apparent 
recovery  is  occurring.  The  delta  smelt 
faces  threats  from  a  more  frequent 
upstream  shift  of  its  aquatic  estuarine 
habitat  and  a  reduction  of  available 
habitat  due  to  drought  water  exports 
and  diversions.  The  shift  in  location  of 
the  mixing  zone,  as  well  as  the  reduced 
area  available  to  the  smelt  is  expected 
to  continue  in  the  future.  These  factors 
will  continue  to  adversely  affect  all  life 


stages  of  the  delta  smelt  Because  the 
smelt  population  is  at  such  low  levels, 
this  species'  1-year  lifespan  is  also  a 
factor  which  threatens  the  species.  The 
failure  of  a  single  reproductive  season 
could  significantly  affect  the  ability  of 
this  species  to  survive  and  recover. 
Based  on  the  evaluation  of  all  available 
information  on  population  dynamics  and 
threats  to  this  species,  the  preferred 
action  is  to  propose  the  listing  of  the 
delta  smelt  as  a  threatened  species. 

Critical  Habitat 

Critical  habitat  for  a  threatened  or 
endangered  species  is  defined  by 
section  3  of  the  Act  as:  (i)  The  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  provisions 
of  section  4  of  the  Act  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and.  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed,  upon  a  determination  by  the 
Secretary  that  such  areas  are  essential 
for  the  conservation  of  the  species. 

Section  4(a)(3)  of  the  Act  requires 
that  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  Because  delta 
smelt  populations  since  1983  have  been 
less  than  13  percent  of  population  levels 
during  1956-1983.  and  the  population  is 
restricted  to  Suisun  Bay  and  the  Delta, 
critical  habitat  is  being  proposed  for  the 
delta  smelt  to  include  all  submerged 
lands  below  ordinary  high  water  and  the 
entire  water  column  contained  in  Suisun 
Bay,  the  length  of  Montezuma  Slough, 
portions  of  the  Sacramento  River, 
portions  of  the  Delta,  portions  of  the  San 
Joaquin  River,  and  the  contiguous  water 
bodies  in  between  (a  complex  of  bays, 
dead-end  sloughs,  channels  typically 
less  than  4  m  deep,  marshlands,  etc.)  in 
their  entirety;  specifically,  the  Suisun 
Bay  through  the  Delta  estuary  at  and 
beneath  the  water  surface  to  the  present 
benthic  bathymetry  in  Contra  Costa 
County.  Sacramento  County,  San 
Joaquin  County,  and  Solano  County, 
California.  Constituent  elements  in  these 
areas  include  space  for  population 
growth,  cover  or  shelter,  maintenance  of 
appropriate  littoral  zone  reproduction 
habitat  to  sustain  embryos  and  to  rear 
larvae  and  juveniles,  and  0-2  ppt 
salinities  during  the  January  to  June 
delta  smelt  reproductive  season.  The 
areas  being  proposed  for  critical  habitat 
are  representative  of  the  historic 
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geographical  and  ecological  distribution 
of  the  species.  They  would  contain  the 
mixing  zone  in  shallower  areas  less  than 
4  m  deep  where  the  productivity  of 
phytoplankton  and  microzooplankton 
would  be  optimal,  and  the  survival  and 
recruitment  of  delta  smelt  larvae  would 
be  maximized.  The  "Proposed 
Regulations  Promulgation"  section 
below  provides  a  precise  metes  and 
bounds  description  of  the  proposed 
critical  habitat. 

The  Suisun  Bay  through  Delta  estuary 
defmed  by  ordinary  high  water  is  known 
to  be  habitat  for  delta  smelt  and 
satisfies  all  known  criteria  for  the 
physiological,  behavioral,  and  ecological 
requirements  of  the  conservation  of  this 
species.  The  aquatic  habitat  which  is 
encompassed  by  this  rule  provides  a 
freshwater  to  low  salinity  aquatic 
environment  for  unaffected  delta  smelt 
reproduction^and  rearing.  This  habitat 
also  provides  the  hydrology  and 
hydrodynamics  necessary  to  provide  a 
delta  smelt  nursery  area  and 
microzooplankton  food  for  delta  smelt 
larvae. 

A  weak  stock-recruitment  relationship 
strongly  suggests  that  environmental  or 
habitat  factors  may  severely  limit  delta 
smelt  abundance.  Habitat  requirements 
at  crucial  stages  of  the  life  cycle  such  as 
spawning  and  development  of  newly- 
hatched  smelt  larvae  may  be  much  more 
narrow  than  previously  thought. 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  fmal  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation.  Actions 
that  could  adversely  affect  critical 
habitat  for  this  species  are  high 
diversion  and  export  rates  of  surface 
water  inflows,  in  combination  with 
upstream  wafer  storage  management 
practices  and  operations,  that  would 
allow  the  near-bottom  seawater  water 
mass  to  intrude  upstream  of  Suisun  Bay 
during  late  winter  through  early  summer. 
Specific  activities  that  could  cause  the 
foregoing  include: 

(1)  Wafer  export  or  substantially 
increased  wafer  usage  for  domestic, 
industrial,  irrigation,  municipal,  or  other 
purposes  that  would  cause  salinities  in 
Suisun  Bay  to  rise  above  2  ppt  between 
February  and  June;  or 

(2)  Contaminated  or  untreated  surface 
and  ground  wafer  runoff,  or  seeps, 
entering  the  Suisun  Bay  and  upper  Delta 
from  agricultural,  industrial,  mining, 
municipal,  or  similar  operations. 

Wafer  exports  from  the  Delta 
permitted  by  the  California  State  Water 
Resources  Control  Board  and 
implemented  by  the  Cahfomia 


Department  of  Water  Resources  and  the 
U.S.  Bureau  of  Reclamation  may  be 
affected  by  the  designation  of  critical 
habitat.  State  and  Federal  agencies 
export  about  6  million  acre-feet  per  year 
of  freshwater  from  the  Delta  Region,  and 
private  Delta  water  diverters  remove  an 
additional  2-3  million  acre-feet  per  year 
of  Delta  inflow  through  about  1,800 
unscreened  diversion  structures.  Water 
exports  permitted  or  funded  by  the 
Bureau  of  Reclamation  which  may 
adversely  affect  critical  habitat,  if 
designated  as  proposed,  would  be 
subject  to  section  7  consultation.  Permits 
issued  by  the  Corps  of  Engineers  to 
construct  or  modify  water  diversion 
structures  may  also  be  subject  to 
consultation  with  the  Service. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  designating  a  particular  area 
as  critical  habitat.  The  Service  will 
consider  the  critical  habitat  designation 
in  light  of  all  economic  and  other 
relevant  impacts  before  making  a 
decision  on  whether  to  issue  a  final  rule. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed  and  its  critical 
habitat  is  designated,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 


out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Service.  Federal  actions  which  may 
affect  the  delta  smelt  include  U.S.  Army 
Corps  of  Engineers  funding  or  issuance 
of  permits  for  wafer  pumping  facilities 
or  structures,  levee  construction  or 
repairs,  and  channel  dredging  and 
dredge  spoil  disposal  projects.  Other 
examples  include  U.S.  Bureau  of 
Reclamation  water  export  or  water 
management  operations  or  projects,  and 
U.S.  Environmental  Protection  Agency 
actions  pertaining  to  the  water  quality 
standards  of  Suisun  Bay,  Suisun  Marsh, 
and  the  Delta.  Measures  to  protect  the 
listed  winter-run  chinook  salmon,  for 
which  the  National  Marine  Fisheries 
Service  has  jurisdiction  under  the  Act, 
also  may  affect  the  delta  smelt  and  may 
require  consultation  with  the  Service. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife  not  covered  by 
a  special  rule.  These  prohibitions,  in 
part,  would  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  take  (including  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  collect,  or  attempt  any 
such  conduct),  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
threatened  fish  or  wildlife  species  not 
covered  by  a  special  rule.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  threatened  species  permits 
are  at  50  CFR  17.32.  Unless  otherwise 
provided  by  special  rule,  such  permits 
are  available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  for  economic  hardship, 
zoological  exhibition,  educational 
purposes,  special  purposes  consistent 
with  the  Act,  and/or  for  incidental  take 
in  connection  with  otherwise  lawful 
activities. 
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Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species; 

(3)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by 
section  4  of  the  Act; 

(4)  Constituent  habitat  elements 
critical  for  the  conservation  of  the  delta 
smelt; 

(5)  Additional  information  concerning 
the  range  and  distribution  of  this 
species; 

(6)  Further  statistical  data  on 
population  size  and  stability  of  this 
species; 

(7)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species;  and 

(8)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  designation  of  critical  habitat. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  all  the 


Spades 


CommoAname 


Scientific  name 


FISHES: 
Smelt,  delta. 


comments  and  additional  information 
received  by  the  Service,  and  such 
communications  may  lead  to  a  final 
decision  that  differs  from  this  proposal. 
The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor.  Sacramento  Field 
Office,  U.S.  Fish  and  Wildlife  Service. 
2800  Cottage  Way.  E-1803.  Sacramento. 
California  95825-1846. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973.  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  on  request  from  the 
Field  Supervisor.  Sacramento  Field 
Office  (See  ADDRESSES  section). 

Authors 

The  primary  authors  of  this  proposed 
rule  are  A.  Keith  Taniguchi,  Sacramento 
Field  Office  (see  addresses  section) 


(telephone  916/978-4866  or  FTS  460- 
4866):  and  Robert  Ruesink,  U.S.  Fish  and 
Wildlife  Service.  Fish  and  Wildlife 
Enhancement,  911  N.E.  11th  Avenue. 
Portland.  Oregon  97232  (503/231-6131  o«- 
FTS  429-6131). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

PART  17—  [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544: 16  U.S.C.  4201-4245:  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  under  FISHES,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

S  17.1 1    Endangered  and  ttireat«n«d 


(h)  *  •  * 


Historic  range 


Vertebrate 

population 

wt>ere 

endangered  or 

threatened 


Status        When  listed 


Critical 
hat>itat 


Special 
rules 


Hypomesus  trahspadficus U.S.A.  (CA) Entire T 


17.9S{e) 


NA 


3.  It  is  fiulher  proposed  to  amend 
§  17.95(e)  by  adding  critical  habitat  of 
the  delta  smelt  in  the  same  alphabetical 
sequence  as  the  species  occurs  in 
§  17.11(h). 

§  17.95    Critical  habitat— fish  and  wildlife. 

(e)  *  *  * 

***** 

DELTA  SMELT  [Hypomesus 
transpaci'ficus] 

California:  Areas  of  all  water  and  all 
submerged  lands  below  ordinary  high 
water  and  the  entire  water  column 
bound  by  and  contained  in  Suisun  Bay 
(including  the  contiguous  Grizzly  and 
Honker  Bays),  the  length  of  Montezuma 


Slough,  portions  of  the  Sacramento 
River,  portions  of  the  Delta,  portions  of 
the  San  Joaquin  River,  and  the 
contiguous  water  bodies  in  between  (a 
complex  of  bays,  dead-end  sloughs, 
channels  typically  less  than  4  m  deep, 
marshlands,  etc.)  as  more  particularly 
described  below: 

Beginning  at  the  Carquinez  bridge 
which  crosses  the  Carquinez  Strait, 
thence  northwesterly  along  the  north 
shore  of  Suisun  Bay  to  Montezuma 
Slough;  thence  upstream  to  its 
confluence  with  the  Sacramento  River 
thence  up  the  Sacramento  River  to 
Walnut  Grove;  thence  along  the  Delta 
Cross  Channel  to  the  North  Fork 


Mokelumne  River;  thence  downstream 
to  its  confluence  with  the  San  Joaquin 
River;  thence  upstream  to  the  confluence 
of  Middle  River;  thence  southerly  to  the 
South  Bacon  Island  Canal:  thence  due 
west  to  Old  River:  thence  northwesterly 
to  Rock  Slough;  thence  westerly  to  Sand 
Mound  Slough:  thence  northerly  to 
Dutch  Slough;  thence  westerly  to  Big 
Break  and  its  confluence  with  the  San 
Joaquin  River:  thence  downstream  to  its 
confluence  with  Suisun  Bay;  thence 
westerly  along  the  south  shore  of  Suisun 
Bay  to  the  Carquinez  Bridge. 

Constituent  elements  of  the  area 
proposed  as  critical  habitat  include 
space  for  population  growth,  cover  or 
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shelter,  estuarine  water  with  a  salinity 
of  0-2  ppt  in  Suisun  Day  during  January 
to  June  for  reproduction,  and  a  salinity 
of  0-10  ppt  for  maintenance  of  the 
required  zooplankton  for  food,  and 
maintenance  of  a  littoral  zone  for 
sustaining  embryos,  larvae  and 
juveniles.  The  seasonal  water  quality  is 


affected  by  natural  phenomena  such  as 
floods,  droughts  and  tidal  currents  (or 
other  events)  and  human  actions.  The 
interaction  of  these  variable  influences 
continually  or  seasooally  shift  the 
geographic  location  of  the  mixing  zone 
throughout  the  area  of  critical  habitat 
designated  above.  The  critical  habitat 


would  contain  the  mixing  zone  in 
shallow  water  areas  typically  less  than 
4  m  deep  where  the  productivity  of 
phytoplankton  and  zooplankton  would 
be  optimal  and  delta  smelt  survival 
maximized. 

BILUNQ  CODE  4310-55-M 


ISS 


oc 


1991 


BIIXINQO 


UMI 
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Dated:  September  27. 1991. 
Richard  N.  Smith, 

Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  91-23776  Filed  10-2-91;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611  and  663 

[Docket  No.  901078-0345] 

Pacific  Coast  Groundfisii  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  preliminary 
reassessment,  and  request  for 
comments. 

SUMMARY:  NMFS  announces  the 
preliminary  reassessment  of  domestic 
processing  needs,  which  indicate  that 
the  quota  for  jack  maclterel  (north  of  39° 
N.  latitude)  and  shortbelly  rockfish 
should  be  designated  entirely  for 
domestic  processing,  and  requests 
pubhc  comment  on  this  reassessment. 
Amounts  currently  specified  for  joint 
venture  processing,  foreign  Ashing,  and 
the  reserve  would  be  made  available  for 
domestic  processing  in  order  to  fully 
utilize  the  1991  jack  mackerel  and 
shortbelly  rockfish  resources  off  the 
coasts  of  Washington.  Oregon,  and 
California,  and  to  provide  preference  for 
domestic  processors  as  contemplated  by 


the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  This 
reassessment  is  authorized  by  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP). 
DATES:  Comments  are  invited  until 
October  15, 1991. 

ADDRESSES:  Send  comments  to  Holland 
A.  Schmitten,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.,  Bldg 
1.  Seattle  WA  98115;  or  E.  Charies 
Fullerton,  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street.  Terminal  Island  CA 
90731. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  (206)  528-6140; 
or  Rodney  R.  Mclnnis-at  (213)  514-6199. 
SUPP1£MENTARY  INFORMATION: 

Background  - 

At  the  beginning  of  the  year,  annual 
specifications  are  announced  for 
domestic  annual  harvest  (DAH)  which 
consists  of  estimates  of  domestic  annual 
processing  (DAP)  and  joint  venture 
processing  (JVP).  If  DAH  is  less  than  the 
species  quota,  the  remainder  may  be 
designated  for  the  total  allowable  level 
of  foreign  fishing  (TALFF).  In  addition,  if 
DAP  is  less  than  the  species  quota,  a 
reserve  of  20  percent  of  the  quota  is  set 
aside  to  accommodate  unexpected 
expansion  of  domestic  processing  needs. 

The  regulations  implementing  the  FMP 
at  Section  II.I(c)  of  the  Appendix  to  50 
CFR  part  663  provide  for  inseason 
reassessment  of  DAH,  with  a 


mechanism  to  make  adjustments  to 
apportionments  within  DAH  (to  DAP 
and/or  JVP)  or  to  TALFF,  and  to  release 
the  reserve.  Adjustments  are  made  in 
order  to  achieve  full  utilization  of  the 
resource  and  to  ensure  that  the 
preference  for  domestic  processing  is 
achieved. 

The  preliminary  reassessment 
announced  in  this  notice  is  based  on  a 
survey  of  domestic  processing  needs 
conducted  by  the  Northwest  Regional 
Director,  NMFS  (Regional  Director),  in 
June  1991,  consultation  with  the  Pacific 
Fishery  Management  Council  at  its  July 
1991  meeting,  and  subsequent  public 
testimony.  The  preliminary 
reassessment  appears  below.  The 
Regional  Director  will  announce  the 
final  reassessment  in  the  Federal 
Register  after  the  end  of  the  public 
conmient  period. 

Jack  Mackerel:  Jack  mackerel 
[Trachurus  symmetricus]  is  the  second 
largest  groundfish  resource  managed 
under  the  FMP,  and  makes  up  over  10 
percent  of  the  1991  acceptable  biological 
catch  (ABC)  combined  for  all  groundfish 
0-200  nautical  miles  off  Washington, 
Oregon,  and  California. 

The  1991  Pacific  whiting  fishery  has 
been  become  fully  domestic  with  the 
introduction  of  a  large-scale  at-sea 
processing  fleet  and  a  portion  of  this 
fleet  has  expressed  an  interest  in 
harvesting  all  of  the  1991  quota  of  jack 
mackerel  (46,500  mt).  The  unharvested 
JVP  of  25,000  mt,  TALFF  of  12,200  mt, 
and  reserve  of  9,300  mt  are  therefore 
preliminarily  designated  for  DAP. 


Jack  Mackeret 

Current 
specification 

Change 

Proposed 
specificatkjn 

1991  Quota _ _ 

46.500 
25,000 
0 
25,000 
9,300 
12,200 

0 

+  21,500 
+  46.500 
-25,000 
-9,300 
-12.200 

46,500 

DAH „ _ 

46.500 

DAP 

JVP 

Reserve 

46.500 
0 
0 

TALFF „ 

0 

UMI 


Shortbelly  Rockfish:  Shortbelly 
rockfish  [Sebastes  Jordani)  is  the  most 
abundant  rockfish  off  California,  but  has 
not  been  the  major  target  of  a 
commercial  fishery.  Targeting  on 


shortbelly  rockfish  occurred  only  in  1982 
in  an  extremely  small  experimental  joint 
venture  fishery  using  specialized  gear. 

As  in  the  jack  mackerel  fishery,  a 
portion  of  the  at-sea  processor  fleet  has 


expressed  an  interest  in  harvesting  all  of 
the  1991  harvest  guideline  of  shortbelly 
rockfish  (13,000  mt).  Consequently,  the 
JVP  of  10,400  mt  and  reserve  of  2.600  mt 
are  designated  entirely  for  DAP. 


SrK)ftt)elly  Rockfish 

Current 
specification 

Change 

Proposed 
specification 

1991  Quota ; _. 

13.000 
10,400 

0 

10,400 

2,600 

0 

0 

+  2.600 

+  13.000 

-10.400 

-2,600 

0 

13,000 

DAH „ „ „..„ 

DAP 

JVP „ _ 

Reserve 

13,000 

13,000 

0 

0 

TALFF 

0 
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Classificatioii 

This  action  is  promulgated  under  the 
FMP  and  its  implementing  regulations  at 
50  CFR  611.70  and  part  663. 

The  determinations  to  reapportion 
jack  mackerel  and  shortbeliy  rockCsh. 
are  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determinations  are  based  are 
available  for  public  inspection  at  the 
O^ice  of  the  Director,  Northwest  Region 


(see  ADDRESSES)  during  business  hours 
until  the  end  of  the  comment  period. 

List  of  Subjects 

50  CFR  Part  611 

Frsheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirement*. 

50  CFR  Part  663 

Fisheries,  Fishing,  Administrative 


practice  and  procedure,  Reporting  and 
recordkeeping  requirements. 

Authority.  16  U.S.C.  1801  et  seq. 

Dated;  September  27. 1991. 

RidwRi  H.  Scn&ef6f , 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  91-23792  Fikd  9-30-91;  U:l*p.m.l 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public,   htotices  of  hearings  and 
investigatiofw.  comtnittee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Intent  to  Grant  an  Exclusive  Patent 
License 

agency:  Agricultural  Research  Service. 

USDA. 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Patent  Application  Serial  No. 
07/637.867.  "1.24  Dihydroxy  Vitamin 
Dj,"  filed  January  8. 1991.  is  available 
for  licensing  and  that  the  U.S. 
Department  of  Agriculture.  Agricultural 
Research  Service,  intends  to  grant  an 
exclusive  patent  license  to  LUNAR 
Corporation.  313  West  Beltline  Highway, 
Madison,  Wisconsin,  53713. 
DATES:  Comments  must  be  received  on 
or  before  January  1, 1992. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Cooperative  Interactions, 
Beitsville  Agricultural  Research  Center, 
Baltimore  Boulevard,  Building  005.  room 
403.  BARC-W.  Beitsville,  Maryland 
20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  the 
Beitsville  address  given  above; 
telephone  301/344-2786,  (FTS)  344-2786. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  LULNAR  Corporation  has 
submitted  a  complete  and  sufficient 
application  for  a  license  and  LULNAR 
Corporation  may  be  a  co-owner  of  the 
invention  or  a  division  thereof.  The 
prospective  exclusive  patent  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 
exclusive  patent  license  may  be  granted 
jnless.  within  ninety  days  from  the  date 


of  this  published  Notice.  ARS  receives 
written  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
William  H.  Tallent. 
Assistant  Administrator. 
(PR  Doc.  91-23767  Filed  10-2-91:  8:45  am] 
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Forest  Service 

Running  Springs  Water  District;  Snow 
Valley  Water  Project;  San  Bernardino 
National  Forest;  San  Bernardino 
County,  CA;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

The  Department  of  Agriculture.  Forest 
Service,  will  prepare  a  joint 
Environmental  Impact  Statement  (EIS) 
Environmental  Impact  Report  (EIR)  in 
conjunction  with  the  Running  Springs 
Water  District  (RSWD)  which  has 
proposed  to  upgrade  its  treatment  plant 
and  to  implement  reuse  of  its  treated 
effluent  for  snowmaking  and  irrigation 
at  the  Snow  Valley  Ski  Resort.  RSWD 
will  serve  as  the  lead  CEQA  Agency 
while  the  Forest  Service  will  serve  as 
the  lead  Federal  agency  in  meeting  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA). 

Issues  Identified:  Environmental 
issues  identified  include:  Public  health 
implications  of  effluent  reuse,  water 
transfers,  water  quality,  groundwater 
recharge,  biological  resources, 
threatened  and  endangered  species, 
cultural  resources,  erosion,  land  use  and 
noise. 

Seven  alternatives  have  been 
identified:  (1)  No  action,  including  no 
water  deliveries  from  offsite  would  be 
made  to  the  Snow  Valley  Ski  Resort,  (2) 
no  action,  however,  Snow  Valley  would 
truck  in  supplemental  water  purchased 
from  nearby  well  owners.  (3)  proposed 
treatment  plant  upgrades  would  be 
constructed,  however,  no  effluent 
delivery  pipeline  would  be  constructed 
and  treated  effluent  would  be  trucked  to 
Snow  Valley,  (4)  tertiary-treated  effluent 
would  be  used  for  local  park  and 
landscape  irrigation.  (5)  tertiary-treated 
effluent  would  be  used  for  groundwater 
recharge  and  recovery.  (6)  tertiary- 
treated  effluent  would  be  used  for 
enhancement  of  stream  flows,  and  (7) 
tertiary-treated  effluent  would  be 
transported  to  Snow  Valley  Ski  Resort 


via  an  eight  mile  long  pipeline  to  the 
existing  reservoir.  The  treated  effluent 
would  be  held  in  the  reservoir  until  it 
could  be  used  for  irrigation  or  snow 
making.  There  is  currently  a  prohibition 
against  discharging  effluent  to  Deep 
Creek,  the  drainage  in  which  Snow 
Valley  is  located. 

The  Draft  EIS  (DEIS)  is  expected  to  be 
available  for  public  review  by  January 
1992  and  comments  will  be  received  for 
a  period  of  45  days  following  the  date 
that  the  notice  of  its  availability  is 
published  in  the  Federal  Register.  It  is 
important  that  those  interested  in  the 
management  of  the  San  Bernardino 
National  Forest  participate  at  that  time. 
To  be  most  helpful,  comments  on  the 
DEIS  should  be  as  specific  as  possible 
and  may  address  the  adequacy  of  the 
document  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
For  Implementing  The  Procedural 
Provisions  of  The  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  Court 
decisions  have  established  that 
reviewers  of  DEISs  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
( Vermont  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS,  (Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1338  (E.D.  Wise.  1980).  The  reason  for 
this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  when 
they  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
document.  All  comments  will  be 
considered  and  analyzed  in  preparing 
the  final  EIS.  which  is  scheduled  to  be 
completed  by  May  1992.  The  responsible 
official  will  document  the  decision  in  a 
Record  of  Decision  which  will  be  subject 
to  appeal  under  the  provision  of  36  CFR 
217. 

DATES:  Comments  are  requested  on  this 
notice  concerning  the  scope  of  analysis 
of  the  draft  EIS.  Comments  must  be 
received  on  or  before  November  4. 1991. 

PUBLIC  MEETINO:  The  Forest  Service  will 
conduct  a  public  meeting  to  provide 
information  on  the  project  to  the  public 
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on  October  5. 1991  at  10  a.m.  at  the 
Snow  Valley  Ski  Resort  located  5  miles 
east  of  Running  Springs  on  State 
Highway  18. 

AOORESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  for  the  Running  Springs 
Water  District  Snow  Valley  Water 
Project  proposal  to  Gene  Zimmerman, 
Forest  Supervisor,  San  Bernardino 
National  Forest,  1824  S.  Commercenter 
Circle,  San  Bernardino,  CA  92408-3430. 

FOR  FURTHER  INFORMATION  CONTACT 

Direct  questions  about  the  proposed 
action  and  preparation  of  the  EIS/EIR  to 
Tracy  Kremer,  Lands  Forester  at  the 
Arrowhead  Ranger  District,  P.O.  Box  7, 
Rim  Forest,  CA  92378  or  call  (714)  337- 
2444. 

Dated:  September  24. 1991. 
Gene  Zimmennan, 
Forest  Supervisor. 
[FR  Doc.  91-2.3796  Filed  10-2-91:  8:45  am| 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Announcement  of  the  Wiliiam  C. 
Foster  Fellows  Visiting  Scholars 
Program  for  the  1992-93  School  Year 

The  U.S.  Arms  Control  and 
Disarmament  Agency  (ACDA)  will 
conduct  a  competition  for  selection  of 
visiting  scholars  to  participate  in 
ACDA's  activities  during  the  1992-93 
academic  year. 

Section  28  of  the  Arms  Control  and 
Disarmament  Act  (22  U.S.C.  2568) 
provides  that  "A  program  for  visiting 
scholars  in  the  field  of  arms  control  and 
disarmament  shall  be  established  by  the 
Director  of  the  U.S.  Arms  Control  and 
Disarmament  Agency  in  order  to  obtain 
the  services  of  scholars  from  the 
faculties  of  recognized  institutions  for 
higher  learning." 

The  law  states  'That  the  purpose  of 
the  program  will  be  to  give  specialists  in 
ihe  physical  sciences  and  other 
disciplines  relevant  to  the  Agency's 
activities  an  opportunity  for  active 
participation  in  the  arms  control  and 
disarmament  activities  of  the  Agency 
and  to  gain  for  the  Agency  the 
perspective  and  expertise  such  persons 
can  offer  *   *  *  Fellows  shall  be  chosen 
by  a  board  consisting  of  the  Director  of 
the  Agency,  who  shall  be  the 
chairperson,  and  al!  former  Directors  of 
Ihe  Agency."  In  honor  of  the  first 
Director  of  ACDA,  William  C.  Foster, 
who  served  from  the  inception  of  ACDA 
in  19C1  to  1969,  scholars  are  known  as 
William  C.  Foster  Fellows. 


ACDA  began  this  program  by 
competitively  selecting  six  visiting 
scholars  for  the  1984-85  academic  year. 
The  competition  has  continued  each 
subsequent  academic  year  until  the 
present.  One-year  assignments  will 
begin  at  a  mutually  agreeable  time 
between  July  1992  and  September  1993. 

Positions  are  available  in  the  Bureau 
of  Strategic  Nuclear  Affairs  (SNA),  the 
Bureau  of  Multilateral  Affairs  (MA),  the 
Bureau  of  Verification  and 
Implementation  (VI),  the  Bureau  of 
Nonproliferation  Policy  (NP),  the  Office 
of  the  Chief  Science  Advisor  (CSA),  and 
the  Policy  Planning  Group  (PPG).  The 
attached  "Description  of  Visiting 
Scholar  Assignments  to  ACDA" 
describes  the  positions  in  detail. 
Evaluation  of  applicants  for 
appointments  to  these  positions  will 
focus  upon  scholars'  potential  for 
providing  expertise  or  performing 
services  needed  by  ACDA.  rather  than 
on  the  scholars's  previously  displayed 
interest  in  arms  control.  While  pursuit  of 
the  scholars'  own  line  of  research  may 
sometimes  be  possible,  support  of  such 
activity  is  not  the  purpose  of  the 
program. 

Visiting  scholars  will  be  detailed  to 
ACDA  by  their  universities;  the 
universities  will  be  compensated  for  the 
scholars'  salaries  and  benefits  in 
accordance  with  the  Intergovernmental 
Personnel  Act  and  within  Agency 
limitations.  In  addition  to  their  salary, 
the  visiting  scholars  will  receive 
reimbursement  for  travel  to  and  from  the 
Washington,  D.C.  area  for  their  one-year 
assignment  and  either  a  per  diem 
allowance  during  the  one-year 
assignment  or  relocation  costs. 

Visiting  scholars  must  be  citizens  of 
the  United  States  and  on  the  faculty  of  a 
recognized  institution  of  higher  learning, 
having  served  as  a  permanent  career 
employee  of  the  institution  for  at  least 
90  days  prior  to  selection  for  the 
program.  Prior  to  appointment  they  will 
be  subject  to  a  full-field  background 
security  investigation  for  a  Top  Secret 
security  clearance,  as  required  by 
section  45  of  the  Arms  Control  and 
Disarmament  Act.  Visiting  scholars  will 
also  be  subject  to  applicable  Federal 
conflict  of  interest  laws  and  standards 
of  conduct 

Selections  will  be  made  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  age,  or  physical 
handicap  that  does  not  interfere  with 
performance  of  duties.  Applications 
should  be  in  the  form  of  a  letter 
mdicating  the  position(s)  in  which  the 
applicant  is  interested  and  the 
perspective  and  expertise  the  applicant 
offers.  The  letter  should  be  accompanied 
by  a  curriculum  vitae  and  any  other 


materials,  such  as  letters  of  reference 
and  samples  of  published  articles  (no 
more  than  three)  that  the  apphcant 
believes  should  be  considered  in  the 
selection  process.  Please  submit  twelve 
copies  of  each  article  submitted. 

Applications,  and  any  requests  for 
additional  information,  should  be  sent 
to:  Visiting  Scholars  Program,  Attention: 
Operations  Analysis,  room  5726,  U.S. 
Arms  Control  and  Disarmament  Agency, 
Washington,  DC  20451.  The  application 
deadline  for  assignments  for  the  1992- 
1993  academic  year  is  January  31. 1992, 
subject  to  extension  at  ACDA's  option. 
Announcement  of  selection,  subject.to 
security  clearance  procedures,  is 
expected  in  spring  1992. 

Dated:  September  20, 1991. 
Alfred  Lieberman, 

Chief.  Operations  Analysis. ' 

Description  of  Visiting  Scholar 
Assignments  to  ACDA 

Bureau  of  Strategic  and  Nuclear  Affairs 

Description  of  Bureau 

The  Bureau  of  Strategic  Nuclear 
Affairs  (SNA)  has  responsibility  for 
support  of  the  Director  of  ACDA  on 
arms  control  matters  concerning 
limitations  on  U.S.  and  Soviet  strategic 
and  theater  offensive  forces  and 
defensive  and  space  forces.  This 
includes  providing  technical  and  policy 
guidance  in  these  areas  and 
participating  in  the  policy  deliberation 
of  Interagency  Groups  responsible  for 
these  areas.  SNA  also  has  responsibility 
for  ACDA's  participation  in  the  Nuclear 
and  Space  Talks  (NST)  in  Geneva  other 
bilateral  US-USSR  nuclear  arms  control 
negotiations,  and  other  defense  related 
matters  including  ACDA  participation  in 
US  decisions  regarding  research  on 
ballistic  missile  defenses.  Other 
bilateral  discussions  include  meetings  of 
the  Standing  Consultative  Commission 
(SCC)  and  preparation  for  periodic  Anti- 
Ballistic  Missile  (ABM)  Treaty  reviews 
as  well  as  meetings  of  the  Special 
Verification  Commission  (SVC)  on 
implementation  of  and  compliance  with 
the  Intermediate-Range  Nuclear  Forces 
Treaty  (INF).  SNA  also  has  interagency 
responsibility  for  backstopping  of  the 
NST  negotiations,  the  SVC,  the  SCC, 
and  ABM  Treaty  reviews.  SNA  has 
three  divisions:  Strategic  Affairs, 
Theater  Affairs,  and  Defense  and  Space. 

Possible  Assignments 

A  visiting  scholar  assigned  to  S.\A 
would  participate  in  the  policy  making 
process  in  one  or  more  of  the  areas  cited 
above.  The  visiting  scholar's 
responsibilities  would  include  drattinj^ 
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position  papers,  background  studies, 
and  policy  analyses  both  for  use  within 
ACDA  and  for  coordination  with  other 
agencies  such  as  the  Central  Intelligence 
Agency,  the  Office  of  the  Secretary  of 
Defense,  the  joint  Chiefs  of  Staff,  and 
the  Department  of  State.  In  addition,  the 
scholar  might  represent  ACDA  on 
interagency  working  groups.  The  visiting 
scholar  would  be  called  upon  to 
exercise  a  relatively  high  degree  of 
individual  judgment  in  developing  policy 
recommendations.  There  may  be  an 
opportunity  for  service  on  the  staff  of  a 
U.S.  delegation  to  an  arms  control 
negotiation.  The  most  likely  area  of 
concentration  for  the  visiting  scholar 
would  be  strategic  arms  reduction 
policy,  but  this  could  vary  according  to 
the  scholar's  background  and  the  needs 
of  SNA. 

Qualifications 

Because  of  the  highly  technical 
content  in  these  areas.  SNA  seeks  a 
physical  scientist  with  a  broad 
theoretical  or  applied  background. 
Useful  background  for  a  candidate 
would  include:  knowledge  of  basic 
physics,  facility  in  concise  writing, 
general  communication  skills,  and 
proven  ability  to  innovate.  Background 
in  areas  of  SNA  responsibility  would  be 
of  value  but  is  not  a  requirement. 

Bureau  of  Multilateral  Affairs 

Description  of  Bureau 

The  Bureau  of  Multilateral  Affairs 
(MA)  has  primary  responsibility  within 
ACDA  for  arms  control  issues  dealt  with 
in  multilateral  forums.  On  these  issues 
the  Bureau  is  responsible  for  the 
development  of  policy,  strategy,  and 
tactics.  The  Bureau  is  responsible  for 
consultation  and  coordination  with 
foreign  governments  and  preparing  the 
Director  and  Deputy  Director  for  their 
meetings  with  foreign  country 
representatives  on  multilateral  arms 
control.  It  also  provides  organizational 
support,  delegational  staffing,  and 
Washington  backstopping  for 
multilateral  arms  control  negotiations. 

In  the  accompl „hment  of  this  mission. 
MA  performs  the  following  tasks: 

•  Leads  the  preparation  of  guidance 
within  ACDA  fn  the  negotiations  on 
Conventional  Forces  in  Europe  and  on 
Confidence-and-Security-Building 
Measures, 

•  Leads  the  preparation  of  guidance 
for,  and  backstopping  of,  delegations  to 
the  Conference  on  Disarmament  (CD), 
multilateral  and  bilateral  chemical 
weapons  negotiations,  the  United 
Nations  Disarmament  Commission,  and 
the  First  Committee  of  the  United 
Nations  General  Assembly, 


•  Provides  general  support  to  the  US 
Representative  to  the  CD  who  heads 
these  delegations, 

•  Develops  policy  within  ACDA  for 
the  President's  Open  Skies  initiative. 

MA  has  three  divisions:  European 
Security  Negotiations  (ESN), 
International  Security  Affairs  (ISA),  and 
Science  and  Technology  Policy  (STP). 

Possible  Assignments 

A  visiting  scholar  might  be  assigned 
to  assist  in  the  negotiations  leading  to  a 
Chemical  Weapons  treaty  or  a  follow-on 
treaty  to  the  Conventional  Armed 
Forces  in  Europe  treaty. 

Qualifications 

Useful  background  for  a  candidate 
would  include  knowledge  of  European 
political  and  military  issues  and 
familiarity  with  NA'TO  defense  doctrine. 
Previous  experience  and  research  on 
arms  control  and  national  security 
issues  would  be  valuable. 

Bureau  of  Verification  and 
Implementation 

Description  of  Bureau 

VI  provides  verification  support  for  all 
arms  control  negotiations  including 
those  on  strategic  and  theater  nuclear 
arms  limitations,  limitations  on 
conventional  forces  in  Europe, 
limitations  on  the  tests  of  nuclear 
weapons,  limitations  on  the  deployment 
of  strategic  defenses  in  space,  and 
limitations  on  the  production  and 
stockpiling  of  chemical  and  biological 
weapons. 

VI  participates  in  compliance 
assessment  with  regard  to  the 
Intermediate-Range  Nuclear  Forces 
Treaty  (INF),  the  Threshold  Test  Ban 
Treaty  (TTBT).  the  Antiballistic  Missile 
Treaty  (ABM),  the  Biological  Weapons 
Convention  (BWC),  the  Geneva  Protocol 
on  Chemical  Weapons,  and  the  Limited 
Test  Ban  Treaty.  VI  also  provides 
technical  support  on  compliance  to  the 
Standing  Consultive  Commission,  a 
U.S./Soviet  forum  for  discussing 
suspected  treaty  violations. 

Possible  Assignments 

VI  develops  verification  requirements 
for  arms  control  agreements  being 
negotiated;  reviews  compliance  with 
existing  arms  control  agreements;  and 
evaluates  the  potential  of  various 
collection  technologies  for  monitoring 
compliance  with  provisions  of  arms 
control  agreements.  A  visiting  scholar 
would  be  expected  to  participate  in  one 
or  more  of  these  activities  by  performing 
studies  or  drafting  policy  papers.  In 
some  cases,  the  visiting  scholar  would 
represent  ACDA  on  interagency  working 


groups  and  would  be  called  upon  to 
exercise  a  relatively  high  degree  of 
individual  judgement. 

Subject  areas  to  which  a  visiting 
scholar  might  contribute  include: 
Verification  of  a  treaty  on  chemical 
weapons;  verification  of  limits  on  space- 
based  weapons  and  weapons  that  can 
attack  space-based  military  assets; 
compliance  with  treaty  limitations  on 
ballistic  missiles  and  nuclear  testing:  or 
analysis  of  Soviet  views  on  stability  and 
their  impact  on  verification. 

Qualifications 

Because  of  the  complex  technical  and 
analytical  content  in  these  area,  VI 
seeks  a  physical  scientist,  or  expert  in 
Soviet  strategy  and  doctrine  with  a 
broad  background.  Specific  useful 
background  for  a  candidate  would 
include:  Knowledge  of  basic  physics, 
chemistry,  aerospace  systems,  or  Soviet 
strategic  studies.  The  visiting  scholar 
should  have  facility  in  analytical  writing 
and  general  communication  and  a 
proven  ability  to  innovate.  Specific 
background  in  the  areas  of  VI 
responsibility  would  be  of  value,  but  is 
not  a  requirement. 

Bureau  of  Nonproliferation  Policy 

Description  of  Bureau 

The  Bureau  of  Nonproliferation  Policy 
(NP)  has  responsibility  for  curbing  the 
proliferation  of  nuclear  and  chemical 
weapons,  missiles,  and  conventional 
armaments.  Functions  include  review  of 
exports  and  support  of  the  international 
safeguards  system,  the  Nuclear  Non- 
proliferation  Treaty  and  the  Treaty  of 
Tlateloco.  NP  also  assesses  the 
implications  of  proposed  arms  transfers 
and  technology  transfers,  prepares  arms 
control  impact  statements  on  U.S. 
defense  programs  and  prepares  arms 
control  policy  assessments.  The  Bureau 
participates  in  missile  and  chemical 
weapon  nonproliferation  policy 
development  and  supports  associated 
multilateral  arrangements  such  as  the 
Missile  Technology  Control  Regime  and 
the  Australia  Groiip.  In  addition.  NP  is 
responsible  for  ACDA's  economic 
analysis  work  and  coordinates 
publication  of  World  Military 
Expenditures  and  Arms  Transfers. 

Possible  Assignments 

A  visiting  scholar  assigned  to  NP 
would  work  on  selected  topics  within 
the  Bureau's  responsibility,  such  as  the 
interrelationships  among  U.S.  policies 
on  nuclear  proliferation,  exports  of 
conventional  arms,  and  transfers  of 
missile  technology.  The  visiting 
scholar's  responsibilities  would  include 
the  preparation  of  analyses  of  such 
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issues  and  recommendations  for  new 
arms  control  initiatives. 

The  position  would  involve 
coordination  with  officials  in  the 
Department  of  State  and  Defense  and 
other  concerned  agencies.  In  carrying 
out  assi^ed  duties,  the  individual 
would  need  to  exercise  initiative  and 
function  effectively  with  minimum  direct 
guidance  and  supervision. 

Qualifications 

Desirable  attributes  for  a  candidate 
from  the  physical  sciences  would 
include  expertise  in  nuclear,  chemical  or 
military  technologies,  industrial 
development,  or  science  policy. 
Candidates  from  other  disciplines 
relevant  to  NP's  activities  ideally  should 
have  some  understanding  of  the  role  of 
arms  control  in  national  security 
planning,  familiarity  with  weapons 
characteristics  and  capabilities,  or 
knowledge  of  political-military 
conditions  in  developing  regions. 
Because  of  the  complex  political, 
technology  and  military  issues  involved, 
some  background  in  national  security 
studies  or  international  relations  would 
also  be  desirable. 

Office  of  the  Chief  Science  Advisor 

Description  of  Office 

The  Office  of  the  Chief  Science 
Advisor  (CSA)  provides  a  focal  point  for 
ACDA  and  for  the  US  Government  on 
science  and  technology  in  arms  control 
and  on  coordination  of  verification 
research  and  development.  Its 
responsibilities  include: 

•  Provision  of  operations  analysis, 
mathematical  and  statistical  support  for 
evaluation  of  the  impUcations  of  treaty 
options  and  for  negotiation  of  treaty 
verification  protocols, 

•  Coordination  of  interagency  and 
international  verification  research  and 
development  efforts, 

•  Liaison  with  academe,  industry,  and 
other  government  agencies  on  the 
application  of  science  to  arms  control 
problems. 

•  Provision  of  technical  computer 
support  to  the  Agency, 

•  Coordination  of  arms  control 
related  external  research  throughout  the 
government  and  oversight  of  the 
Agency's  external  research  program. 

•  Provision  of  technical  management 
of  projects  of  a  general  nature. 

Possible  Assignments 

A  visiting  scholar  in  CSA  might  be 
assigned  to  a  liaison  post  between 
ACDA  and  academe  or  industry;  to  a 
post  in  the  Research  Group  contributing 
to  the  performance  and  management  of 
research;  or  to  the  Operations  Analysis 


Group  applying  operations  research 
methods  and  other  mathematical  and 
statistical  techniques  to  the  evaluation 
of  conventional  and  strategic  treaty 
options  or  to  the  comparison  of 
verification  protocols.  Work  in  the 
Operations  Analysis  Group  could 
involve  the  use  of  many  computer 
applications  including  large  strategic  or 
conventional  war-gaming  models. 

Qualifications 

The  assignments  in  CSA  require  the 
backgrounds  of  physicists,  engineers, 
mathematicians,  mathematical 
statisticians,  or  operations  research 
analysts.  There  is  no  requirement  that 
the  scholar  have  had  experience  with 
arms  control  problems.  While  the 
emphasis  at  ACDA  is  on  the  application 
of  these  disciplines,  scholars  whose 
specialties  are  mainly  theoretical  can 
make  valuable  contributions  to  the  work 
of  CSA. 

Policy  Planning  Group 

Description  of  Group 

The  Policy  Planning  Group  (PPG)  is 
attached  to  the  Office  of  the  Director  of 
the  Agency  and  provides  the  Director 
and  other  Agency  principals  with  time- 
sensitive  as  well  as  long-range  analyses 
on  arms  control  issues.  The  mission  of 
PPG  encompasses  the  full  range  of  arms 
control  issues  involving  ACDA  and  its 
charter  is  to  produce  independent, 
expert  advice  that  cuts  across  Agency 
organizational  lines. 

Possible  Assignments 

A  visiting  scholar  could  write  a  long- 
term  policy  paper  or  thesis  of  choice 
with  a  view  toward  informing  future 
U.S.  arms  control  policy.  A  visiting 
scholar  might  also  be  asked  to  provide 
advisory  assistance  to  the  Director's 
office  on  the  preparation  and  analysis  of 
arms  control  initiatives  within  the  U.S. 
Government.  A  visiting  scholar  could 
also  serve  on  the  Agency's  internal  task 
forces,  such  as  treaty  ratification  or 
resources  review  and  assist  in  other 
Agency  areas,  such  as  public  affairs. 

Qualifications 

A  candidate  should  have  a  broad 
background  in  national  security  issues, 
international  relations  and  arms  control. 
A  candidate  should  also  be  familiar 
with  issues  in  U.S.-Soviet  relations  and 
multilateral  arms  control.  Specialized 
knowledge  in  any  of  the  following  areas 
would  be  useful;  Conventional  and/or 
nuclear  forces;  strategic,  chemical  and 
biological  weapons;  proliferation; 
verification;  and  treaty  implementation. 

[FR  Doc.  91-23795  Filed  10-2-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Commtttee  (CAC)  of 
the  American  Economic  Association 
(AEA),  The  CAC  of  ttie  American 
Marketing  Association  (AMA),  the  CAC 
of  ttie  American  Statistical  Association 
(ASA),  and  the  CAC  on  Population 
Statistics;  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463  as 
amended  by  Pub.  L.  94-409).  we  are 
giving  notice  of  a  joint  meeting  followed 
by  separate  and  jointly  held  (described 
below)  meetings  of  the  CAC  of  the  AEA. 
CAC  of  the  AMA.  CAC  of  the  ASA.  and 
CAC  on  Population  Statistics.  The  joint 
meeting  will  convene  on  October  31- 
November  1. 1991  at  the  Old  Colony  Inn, 
625  First  Street.  Alexandria.  Virginia 
22313. 

The  CAC  of  the  AEA  is  composed  of 
nine  members  appointed  by  the 
president  of  the  AEA.  It  advises  the 
Director,  Bureau  of  the  Census,  on 
technical  matters,  accuracy  levels,  and 
conceptual  problems  concerning 
economic  surveys  and  censuses;  reviews 
major  aspects  of  the  Census  Bureau's 
programs;and  advises  on  the  role  of 
analysis  within  the  Census  Bureau. 

The  CAC  of  the  AMA  is  composed  of 
nine  members  appointed  by  the 
chairman  of  the  board  of  the  AMA.  It 
advises  the  Director.  Bureau  of  the 
Census,  regarding  the  statistics  that  will 
help  in  marketing  the  Nation's  products 
and  services  and  on  ways  to  make  the 
statistics  the  most  useful  to  users. 

The  CAC  of  the  ASA  is  composed  of 
12  members  appointed  by  the  president 
of  the  ASA.  It  advises  the  Director, 
Bureau  of  the  Census,  on  the  Census 
Bureau's  programs  as  a  whole  and  on 
their  various  parts;  considers  priority 
issues  in  the  planning  of  censuses  and 
surveys;  examines  guiding  principles; 
advises  on  questions  of  policy  and 
procedures;  and  responds  to  Census 
Bureau  requests  for  opinions  concerning 
its  operations. 

The  CAC  on  Population  Statistics  is 
composed  of  four  members  appointed  by' 
the  Secretary  of  Commerce  and  five 
members  appointed  by  the  president  of 
the  Population  Association  of  America 
from  the  membership  of  that 
Association.  The  CAC  on  Population 
Statistics  advises  the  Director,  Bureau  of 
the  Census,  on  current  programs  and  on 
plans  for  the  decennial  census  of 
population. 

The  agenda  for  the  October  31 
combined  meeting  that  will  begin  at  8:30 
a.m.  and  end  at  10;35  a.m.  is:  (1) 
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Introductory  remarks  by  the  Director. 
Bureau  of  the  Census;  (2)  The 
adjustment  decision:  (3)  1990  census 
update:  (4)  economic  and  agriculture 
censuses  update;  (5)  new  developments 
in  national  accounts:  and  (6]  Census 
quality  management. 

The  agendas  for  the  four  committees 
in  their  separate  and  jointly  held 
meetings  that  will  begin  at  10:45  a.m. 
and  adjourn  at  5:45  p.m.  on  October  31 
are  as  follows: 

The  CAC  of  the  AEA:  (1)  Census 
Bureau  responses  to  recommendations 
and  activities  of  special  interest  to  the 
CAC  of  the  AEA,  (2)  issues  in  statistical 
practice  (joint  with  the  CAC  on 
Population  Statistics),  (3)  year  2000 
focus  group,  (4)  M3  Survey  (joint  with 
the  CAC  of  the  ASA),  and  (5)  Current. 
Population  Survey  modernization. 

The  CAC  of  the  AMA:  (1)  Census 
Bureau  responses  to  recommendations 
and  activities  of  special  interest  to  the 
CAC  of  the  AMA,  (2)  computer-assisted 
survey  information  collection  (joint  with 
the  CAC  of  the  ASA),  (3)  year  2000  focus 
group,  (4)  effect  of  computer-assisted 
telephone  interviewing  on  demographic 
estimates  (joint  with  the  CAC  on 
Population  Statistics,  and  (5)  planning 
for  commodity  flows  survey. 

The  CAC  of  the  AMA:  (1)  Census 
Bureau  responses  to  recommendations 
and  activities  of  special  interest  to  the 
CAC  of  the  ASA,  (2)  computer-assisted 
survey  information  collection  (joint  with 
the  CAC  of  the  AMA).  (3)  year  2000 
focus  group,  (4)  MS  Survey  (joint  with 
the  CAC  of  the  AEA),  and  (5)  special 
population  censuses  and  decennial 
testing  (joint  with  the  CAC  on 
Population  Statistics). 

The  CAC  on  Population  Statistics:  (1) 
Census  Bureau  responses  to 
recommendations  and  activities  of 
special  interest  to  the  CAC  of 
Population  Statistics,  (2)  issues  in 
statistical  practice  (joint  with  the  CAC 
of  the  AEA),  (3)  year  2000  focus  group, 
(4)  effect  of  computer-assisted  telephone 
interveiewing  on  demographic  estimates 
(joint  with  the  CAC  of  the  AMA),  and  (5) 
special  population  censuses  and 
decennial  testing  (joint  with  the  CAC  of 
the  ASA). 

The  agendas  for  the  November  1 
meeting  that  will  begin  at  8:45  a.m.  and 
adjourn  at  1  p.m.  are: 

The  CAC  of  the  AEA:  (1)  Matching 
data  with  the  Bureau  of  Economic 
Analysis  and  the  Bureau  of  Labor 
Statistics:  An  update  (joint  with  the 
CAC  of  the  AMA).  (2)  annual  report 
from  the  Center  for  Economic  Studies, 
(3)  development  and  discussion  of 
recommendations,  and  (4)  closing 


session  including  (a)  continued 
conunittee  and  staff  discussions,  (b) 
plans  and  suggested  agenda  for  next 
meeting,  and  (c)  comments  by  outside 
observers. 

The  CAC  of  the  AMA:  (1)  Matching 
data  with  the  Bureau  of  Economic 
Analysis  and  the  Bureau  of  Labor 
Statistics:  An  update  (joint  with  the 
CAC  of  the  AEA).  (2)  design  and  plans 
for  integrated  post-secondary  education 
data  systems,  (3)  development  and 
discussion  of  recommendations,  and  (4) 
closing  session  including  (a)  continued 
committee  and  staff  discussions,  (b) 
plans  and  suggested  agenda  for  next 
meeting,  and  (c)  comments  by  outside 
observers. 

The  CAC  of  the  ASA:  (1)  1990  census 
data  products  (joint  with  the  CAC  on 
Population  Statistics),  (2)  evaluations  of 
the  1990  census  (joint  with  the  CAC  on 
Population  Statistics),  (3)  development 
and  discussion  of  recommendations,  and 
(4)  closing  session  including  (a) 
continued  commitee  and  staff 
discussions,  (b)  plans  and  suggested 
agenda  for  next  meeting,  and  (c) 
comments  by  outside  observers. 

The  CAC  on  Population  Statistics:  (1) 
1990  census  data  products  (joint  with 
the  CAC  of  the  ASA),  (2)  evaluations  of 
the  1990  census  (joint  with  the  CAC  of 
the  ASA),  (3)  development  and 
discussion  of  recommendations,  and  (4) 
closing  session  including  (a)  continued 
committee  and  staff  discussions,  (b) 
plans  and  suggested  agenda  for  next 
meeting,  and  (c)  comments  by  outside 
observers. 

All  meetings  are  open  to  the  public, 
and  a  brief  period  is  set  aside  on 
November  1  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Census  Bureau 
Committee  Liaison  Officer  at  least  3 
days  before  the  meeting. 

Persons  wishing  additional 
information  regarding  these  meetings  or 
who  wish  to  submit  written  statements 
may  contact  the  Committee  Liaison 
Officer,  Mrs.  Phyllis  Van  Tassel,  room 
2423.  Federal  Building  3,  Suitland, 
Maryland.  (Mailing  address: 
Washington,  DC  20233).  Telephone:  (301) 
763-5410. 

Dated:  September  27, 19ai. 
Barbara  Everitt  Br>-anl, 

Director,  Burea  of  the  Census. 

|FR  Doa  91-23755  Filed  10-2-^91:  B:45  am) 
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Foreign-Trad«  Zones  Board 

IDocket  No.  56-91] 

Proposed  Foreign-Trade  Zone — 
Waterville,  ME;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Maine  International 
Foreign-Trade  Zone,  Inc.  (a  Maine  non- 
profit corporation),  requesting  authority 
to  establish  a  general-purpose  foreign- 
trade  zone  in  Waterville,  Maine, 
adjacent  to  the  Belfast  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  September  20, 1991. 
The  applicant  is  authorized  to  make  the 
proposal  under  title  5,  section  13062  of 
the  Maine  Revised  Statutes  Annotated. 

The  proposed  general-purpose  zone 
(62  acres)  would  be  located  on  a 
phased-development  industrial/ 
commercial  site  at  the  southern  end  of 
the  Waterville  Airport,  between  U.S. 
Interstate  95  and  Airport  Road.  Union/ 
Front  Corporation,  which  owns  the 
property,  will  develop  the  site  and 
operate  the  zone. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Waterville  area.  Several  firms  have 
indicated  an  interest  in  using  zone 
procedures  for  warehouseing/ 
distribution  of  such  items  as  stoves  and 
related  products,  shoes,  lumber  and 
plastic  products.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committe  has 
been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  John  J.  Da  Ponte, 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
Victor  G.  Weeren,  Assistant  Regional 
Commissioner  of  Customs,  U.S.  Customs 
Service,  Northeast  Region,  suite  801, 10 
Causeway  Street,  Boston,  MA  02222- 
1056;  and.  Colonel  Philip  R.  Harris, 
Division  Engineer,  U.S.  Army  Engineer 
Division,  New  England,  424  Trapelo 
Road,  Waltham,  MA  02254-9149. 

As  part  of  its  investigation  the 
examiners  committee  will  hold  a  public 
hearing  on  October  29, 1991,  at  9  a.m.,  at 
the  City  Council  Chambers,  City  Hall, 
Castonguay  Square,  1  Common  Street. 
Waterville,  Maine  04901-6699. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing.  . 
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Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  October  22, 
1391.  Instead  of  an  oral  presentation 
written  statements  may  be  submitted  in 
accordance  with  the  Board's  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary  at  any  time  from 
the  date  of  this  notice  through 
November  29, 1991. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Office  of  the  President,  Mid-Maine  Chamber 
of  Commerce,  One  Post  Office  Square, 
Waterville,  Maine  04901-0142 

Office  of  tlie  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Commerce,  room  3716, 14th  and 
Pennsylvania  Avenue,  NW.,  Washington. 
DC  20230 

Dated:  September  30, 1991. 
John  |.  Da  Ponte,  )r., 

Executive  Secretary. 

[FR  Doc.  91-23851  Filed  10-2-91;  8:45  amj 

BIUINQ  COOE  3S10-OS-M 


(Docket  No.  55-91] 

Foreign-Trade  Zone  43— Battle  Creek, 
Ml,  Application  for  Subzone;  Mead 
Johnson  Infant  Formula/Nutritional 
Products  Plant,  Zeeland,  Ml 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Battle  Creek, 
grantee  of  FTZ  43,  requesting  special- 
purpose  subzone  status  for  the  infant 
formula  and  nutritional  products 
manufacturing  facilities  of  Mead 
Johnson  &  Company  (MJC)  (subsidiary 
of  Bristol-Myers  Squibb),  located  in 
Zeeland  (southern  Ottawa  County). 
Michigan.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  September 
24. 1991. 

The  MJC  facilities  consist  of  a  main 
manufacturing  plant  and  two 
warehouses  in  Zeeland,  approximately 
30  miles  southwest  of  Kent  County 
International  Airport  in  Grand  Rapids. 
Michigan.  The  manufactiuing  plant 
(110,000  sq.  ft.  on  29  acres)  is  located  at 
725  East  Main  Street  in  Zeeland,  and  the 
application  also  covers  a  planned 
expansion  of  this  site  to  include  a 
125,000  sq.  ft.-production  facility.  The 
remaining  two  sites  are  individual 
warehouses  located  at  601  East 
Rocsevelt  Avenue  and  220  East  Riley 
Street  in  Zeeland. 


The  MJC  plant  is  used  to  produce 
infant  formula,  adult  nutritional  formula 
and  other  nutritional  products  for  export 
and  the  domestic  market.  While  many  of 
the  products  are  milk-based,  certain 
products  involve  non-dairy,  soy-based 
formulas.  Foreign  ingredients  include: 
Powdered  milk,  casein,  whey  protein 
concentrate,  animal  by-products,  grain 
by-products,  chemicals  (phosphates, 
hydroxides,  sulfates,  chlorates, 
vitamins),  coloring  matter,  and  various 
vegetable  fats,  oils  and  margarine  (duty 
rate  range:  free — 22.5%).  The  applicant 
indicates  that  foreign  milk  products  will 
be  used  only  in  production  for  export. 
Products  destined  for  the  U.S.  market 
would  certain  only  domestic  dairy 
products. 

Zone  products  would  allow  MJC  to 
use  world-priced,  ex-quota  foreign-milk 
products  in  its  exports,  and  would  also 
exempt  it  from  Customs  duty  payments 
on  the  foreign  materials  used  in  its 
export  production.  On  its  domestic 
sales,  the  company  would  be  able  to 
choose  duty  rates  that  apply  to  finished 
formula  and  nutritionals  (HTS  Headings 
1901,  2104,  2106.  3004:  duty  rates: 
free— 16.2%.  15.4  cents/Kg.).  The 
applicant  indicates  that  subzone  status 
would  help  improve  MJC's  international 
competitiveness  and  be  a  major  factor  in 
the  expansion  of  its  Zeeland  plant 
instead  one  of  the  company's  offshore 
facilities. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  Dennis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  William  L 
Morandlni,  District  Director.  U.S. 
Customs  Service.  North  Central  Region. 
McNamara  Federal  Building,  suite  200. 
477  Michigan  Avenue.  Detroit  Michigan 
48226;  and.  Colonel  Richard  Kanda. 
District  Engineer,  U.S.  Army  Engineer 
District  Detroit.  P.O.  Box  1027.  Detroit. 
Michigan  48231-1027.  Office:  McNamara 
Federal  Building.  477  Michigan  Avenue. 
Detroit.  Michigan  48226. 

Comments  concerning  the  proposed 
foreign-trade  subzone  are  invited  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  November  29, 
1991. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce.  District 
OfHce.  McNamara  Federal  Building. 


suite  1140.  477  Michigan  Avenue. 

Detroit,  Michigan  48226. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716. 

14th  Street  and  Constitution  Avenue. 

NW..  Washington.  DC  20230 

Dated:  September  27, 1991. 
John  T.  Da  Rente,  Jr., 
Executive  Secretary. 
[FR  Doc.  91-23852  Filed  10-2-91;  8:45  am| 
WLUNOCOM  U10-OS-M 


International  Trade  Administration 

[A-588-032] 

Large  Power  Transformers  From 
Japan;  Amendment  to  Final  Results  of 
Antldumpting  Finding  Administrative 
Review 

AQENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  amendment  to  final 
results  of  antidumping  finding 
administration  review. 

summary:  On  June  26. 1991.  the 
Department  of  Commerce  published  the 
final  results  of  its  administrative  review 
of  the  antldumpting  finding  on  large 
power  transformers  from  Japan,  llie 
review  covered  three  manufacturers/ 
exporters  of  this  merchandise,  Fuji 
Electric  Corporation  (Fuji).  Toshiba 
Corporation,  and  I-iitachi  Electric 
Corporation,  and  various  periods  from 
September  1. 1975,  through  May  31. 1987. 
Based  on  the  correction  of  two  clerical 
errors,  we  have  changed  the  margin  for 
Fuji  for  the  period  September  1. 1975, 
through  May  31, 1985,  from  4.22  percent 
to  3.40  percent. 
EFFECTIVE  DATE:  October  3. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  Hanley  or  Paul  McGarr,  Office  of 
Antidumping  Comphance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  DC  20230, 
telephone:  (202)  377-4733. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  26. 1991.  the  Department  of 
Commerce  published  in  the  Federal 
Register  (56  FR  29215)  the  final  results  of 
its  administrative  review  of  the 
antldumpting  finding  (37  FR  11773.  June 
14, 1972)  of  large  power  transformers 
from  Japan.  After  publication  of  our 
final  results,  the  petitioner  and  one 
respondent  alleged  that  the  Department 
had  made  clerical  errors  when 
calculating  the  margin  for  one  U.S.  sale. 
The  petitioner  alleged  that  a  clerical 
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error  had  been  made  regarding  the 
adjustment  for  supervision  expenses, 
while  the  respondent  alleged  that  a 
clerical  error  had  been  made  regarding 
the  adjustment  for  inland  insurance 
expenses.  We  agree  and  have  corrected 
both  errors. 

Amended  Final  Results  of  Review 

As  a  result  of  our  correction  of  the 
clerical  errors,  we  have  determined  tha 
a  weighted-average  margin  of  3.40 
percent  exists  for  Fuji  for  the  period 
September  1. 1975.  through  May  31. 1985. 

The  Department  will  instruct  the 
Customs  Service  to  assess  anti  dumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  vedue 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Since  the  cash  deposit  rate  of 
estimated  antidumping  duties  is  set  by 
the  weighted-average  margin  calculated 
for  the  last  review  period  in  which  Fuji 
made  shipments,  the  cash  deposit  rate  of 
zero  percent,  calculated  for  the  June  1. 
1986.  through  May  31, 1987  period, 
remains  unchanged. 

For  any  futiu^  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  any  previous  renews, 
and  who  is  unrelated  to  any  reviewed 
firm,  a  cash  deposit  of  zero  percent  shall 
be  required.  These  deposit  requirements 
are  effective  for  all  shipments  of  the 
covered  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  the  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  notice  is  published  pursuant  to  19 
CFR  353.28. 

Dated:  September  26. 1991. 
Mariorie  A.  Choriina, 

A  cting  Assistant  Secretary  for  Import 

A  dministration. 

[FR  Doc.  91-23847  Filed  10-2-91;  6:45  am] 

BILUNO  CODE  3S10-OS-II 

(A-122-506] 

Oil  Country  TutMiiar  Goods  From 
Canada^  Termination  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative  review. 

summary:  On  July  19. 1991.  the 
Department  of  Commerce  initiated 


administrative  reviews  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods  from  Canada  (56  FR 
33521).  The  Department  has  now 
determined  to  terminate  these  reviews. 
EFFECTIVE  DATE:  October  3, 1991. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Joseph  B.  Kaesshaefer.  Jr.  or  Robin  Gray. 
Office  of  Agreements  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  19. 1991.  in  response  to  a 
request  received  from  petitioners  and  a 
respondent  in  this  case,  the  Department 
of  Commerce  published  a  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods  from  Canada  (56  FR 
33521).  This  notice  stated  that  we  would 
review  entries  from  Prudential  Steel 
Ltd..  Christianson  Pipe  Ltd..  and  IPSCO. 
Inc.  during  the  period  May  31. 1990 
through  May  31. 1991. 

Petitioners  withdrew  their  request  for 
review  on  September  17. 1991  of 
Prudential  Steel  Ltd.  and  Christianson 
Pipe  Ltd..  and  IPSCO.  Inc.  withdrew  its 
request  for  review  on  September  13. 
1991.  Because  all  requests  for 
withdrawal  were  timely  received  under 
§  353.22(a)(5)  of  the  Department's 
regulations  (19  CFR  353.22(a)(5)(1991)). 
the  Department  has  determined  to 
terminate  these  reviews. 

This  notice  is  in  accordance  with 
secUon  751(a)(1)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(a)(1))  and  §  353.22(a)(5) 
of  the  Department's  regulations. 

Dated:  September  26, 1991 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-23845  Filed  10-2-91:  8:45  am] 

BILUIW  CODE  X10-OS-M 


[A-588-028] 

Rolier  Ctuiin,  Ottier  Than  Bicycle,  From 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Determination  Not  To  Revoke  In  Part 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  determination  not  to  revoke  in  part. 

summary:  On  May  21, 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  intent  to  revoke  in  part  on 
roller  chain,  other  than  bicycle,  from 
Japan,  for  the  manufacturers  Daido 


Kogyo  Co..  Ltd..  and  Enuma  Chain 
Manufacturing  Co..  Ltd.  The  review 
covered  the  period  April  1. 1966.  through 
March  31. 1987.  We  published  a 
tentative  determination  to  revoke  the 
order  with  respect  to  these  two 
companies  on  August  11. 1968. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  intent  to  revoke 
in  part.  Based  on  our  analysis  of  the 
comments  received,  we  have  changed 
the  Bnal  results  &om  those  presented  in 
the  preliminary  results  of  review  for  one 
manufacturer.  Further,  we  have 
determined  not  to  revoke  the 
antidumping  duty  finding  with  respect  to 
these  companies  at  this  time. 

EFFECTIVE  DATE:  October  3. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Baker  or  Robert  Marenick,  Office 
of  Antidumping  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230,  telephone  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  21. 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  23277)  the 
preliminary  results  of  its  administrative 
review  and  intent  to  revoke  in  part  on 
roller  chain,  other  than  bicycle,  from 
Japan,  with  respect  to  the  manufacturers 
Daido  Kogyo  Co..  Ltd..  and  Enuma 
Chain  Manufacturing  Co..  Ltd.  The 
Department  has  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  roller  chain  from  Japan. 
The  term  "roller  chain,  other  than 
bicycle"  as  used  in  this  review  includes 
chain,  with  or  without  attachments, 
whether  or  not  plated  or  coated,  and 
whether  or  not  manufactured  to 
American  or  British  standards,  which  is 
used  for  power  transmission  and/or 
conveyance.  Such  chain  consists  of  a 
series  of  alternately  assembled  roller 
links  and  pin  hnks  in  which  the  pins 
articulate  inside  the  bushings  and  the 
rollers  are  free  to  turn  on  the  bushings. 
Pins  and  bushings  are  press  fit  in  their 
respective  Unk  plates.  Chain  may  be 
single  strand,  having  one  row  of  roller 
links,  or  multiple  strand,  having  more 
than  one  row  of  roller  Hnks.  The  center 
plates  are  located  between  the  strands 
of  roller  links.  Such  chain  may  be  either 
single  or  double  pitch  and  may  be  used 
as  power  transmission  or  conveyor 
chain. 
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This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  hnk  plates 
ahemafely  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  The  review 
further  covers  chain  model  numbers  25 
and  35.  Roller  chain,  other  than  bicycle, 
was  classified  under  item  numbers 
652.1400  through  652.3800  of  the  Tariff 
Schedule  of  the  United  States  Annotated 
(TSUSA)  during  the  period  of  review.  It 
is  currently  classifiable  under  various 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  from  7315.11.00  through 
7616.90.00.  These  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  two 
manufacturers/exporters,  Daido  Kogyo 
Co.,  Ltd.,  (Daido  Kogyo).  and  Enuma 
Chain  Manufacturing  Co.,  Ltd.  (Enuma), 
and  the  period  April  1, 1986,  through 
March  31, 1987. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  intent  to  revoke 
in  part.  At  the  request  of  the  American 
Chain  Association  (ACA),  Daido  Kogyo, 
Enuma,  and  Daido  Corporation,  we  held 
a  public  hearing  on  July  16, 1991.  We 
received  comments  and  rebuttal 
comments  from  the  ACA,  Daido  Kogyo, 
and  Enuma. 

Comment  1:  The  ACA  argues  that 
before  the  Department  can  revoke  the 
order  with  respect  to  Daido  Kogyo  and 
Enuma,  the  Department  is  required  by 
its  regulations  and  by  recent  case  law  to 
update  its  information  through  the  date 
of  publication  of  the  tentative 
determination  to  revoke.  The  relevant 
regulation,  19  CFR  353.54(a)(1988), 
implies  that  a  revocation  will  be  based 
on  relatively  current  information.  The 
ACA  argues  further  that  in  Freeport 
Minerals  Co.  v.  United  States 
[•'Freeporf'),  77b  F.2d  1029  (Fed.  Cir., 
1985).  the  Court  of  Appeals  for  the 
Federal  Circuit  held  that  the  Department 
had  abused  its  discretion  in  failing  to 
update  its  information  through  the  date 
of  the  tentative  determination  to  revoke. 
The  ACA  notes  that  this  ruling  was 
reaffirmed  In  UST,  Inc.  v.  United  States. 
831  F.2d  1028  (Fed.  Cir..  1987).  and 
Matsushita  Electric  Industrial  Co.,  Ltd. 
V.  United  States.  823  F.2d  505  (Fed.  Cir, 
1987).  Thus,  the  ACA  argues  that  the 
Department  must  conduct 
administrative  reviews  for  all  periods 
from  April  1. 1983,  through  August  11, 
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Respondents  counter  that  the 
Department  is  not  required  under  either 
the  regulations  or  case  law  to  conduct 
administrative  reviews  through  the  date 


of  the  tentative  determination  to  revoke. 
The  regulations  at  19  CFR  353.54(f)(1988) 
allow  for  the  possibility  that  a  date 
other  than  the  date  of  the  tentative 
determination  could  be  used  as  the 
effective  date  of  revocation.  Where,  as 
here,  the  respondents  have  met  all 
requirements  for  revocation,  the 
Department  is  justified  in  backdating  the 
elective  date  of  revocation,  especially 
in  light  of  the  Department's  failure  to 
conduct  this  review  in  a  timely  manner, 
and  the  petitioner's  failure  to  present 
any  arguments  that  to  do  so  is  not 
within  the  Department's  discretion. 
Moreover,  such  backdating  comports 
with  the  basic  regulatory  framework 
under  which  revocation  is  normally 
granted  if  the  results  of  three 
consecutive  administrative  reviews 
show  no  less  than  fair  value  sales. 
Respondents  argue  further  that  the  cases 
cited  by  the  petitioner  do  not 
demonstrate  that  the  Department  is 
required  to  conduct  all  reviews  through 
the  date  of  the  tentative  determination 
to  revoke. 

Department's  Position:  We  disagree    • 
with  the  proposition  put  forward  by  the 
ACA  that  the  Department  must  conduct 
an  administrative  review  for  every 
review  period  from  the  base  perioid  of  no 
dumping  through  the  date  of  the 
tentative  determination  to  revoke  (the 
"gap"  period),  before  it  can  publish  a 
fmal  determination  to  revoke.  In  cases 
with  a  significant  backlog,  it  has  long 
been  the  Department's  policy  to  perform 
an  "update"  review  covering  the  most 
recent  one-year  period,  in  lieu  of 
reviewing  all  periods  in  the  "gap."  See, 
e.g..  Television  Receivers.  Monochrome 
and  Color,  from  Japan.  55  FR  35916 
(September  4, 1990).  It  was  originally  the 
Department's  intention  that  this  1986- 
1987  review  period  would  serve  as  the 
"update"  review  for  these  two 
companies.  However,  the  ACA  has 
raised  a  valid  issue  with  regard  to  the 
Federal  Circuit's  guidance  on  the 
conduct  of  such  reviews.  In  Freeport.  the 
Federal  Circuit  emphasized  the  need  to 
base  revocation  determinations  on 
"current  data."  and  held  that  revocation 
determinations  should  not  be  based  on 
information  more  than  three  years  old.  If 
the  Department  were  to  base  its 
revocation  on  the  information  presented 
in  this  review,  it  would  be  basing  its 
revocation  on  information  that  is  more 
than  four  years  sold.  Accordingly,  we 
have  concluded  that  it  is  inappropriate 
for  the  Department  to  conduct  an 
"update"  review  using  the  information 
from  the  1986-1987  review  period.  The 
Department  will  conduct  a  review  of  a 
more  recent  period  before  deciding 
whether  to  revoke  the  finding  with 
respect  to  these  two  companies. 


Comment  2:  The  ACA  argues  that  the 
Department  should  not  proceed  with  the 
review  for  these  companies  or  revoke 
the  order  with  respect  to  these 
companies  without  further  verification 
of  the  respondents'  questiormaire 
responses. 

Respondents  argue  that  ACA's  basis 
for  this  contention  was  submitted  to  the 
Department  in  an  untimely  fashion,  and 
should  therefore  be  dismissed. 

Department's  Position:  In  December 
1988  the  Department  verified  the 
questionnaire  responses  of  Daido  Kogyo 
and  Enuma,  and  in  April  1989  of  Daido 
Corporation  (USA).  These  verifications 
were  adequate  to  justify  our  proceeding 
with  and  concluding  this  review.  The 
petitioner's  comment  as  it  pertains  to 
revocation  is  moot  in  light  of  our 
decision  not  to  revoke,  outlined  in 
Comment  #1. 

Comment  3:  The  ACA  argues  that  the 
Department  erred  in  including  the  cost 
of  export  selling  expenses  as  pari  of 
Daido  Kogyo's  and  Enuma's  home 
market  indirect  selling  expenses. 
Petitioner  argues  that  these  export 
selling  expenses  should  instead  have 
been  included  in  the  pool  of  U.S.  indirect 
selling  expenses. 

Department's  Position:  We  agree.  For 
these  fmal  results  we  have  recalculated 
a  foreign  market  value  for  both 
respondents  with  export  selling 
expenses  included  as  part  of  the  U.S. 
indirect  selling  expenses,  rather  than  as 
part  of  the  home  market  indirect  selling 
expenses. 

Comment  4:  The  ACA  argues  that  the 
Department  erred  in  calculating  a  U.S. 
inventory  carrying  cost  adjustment  for 
Daido  Kogyo  and  Enuma  that  included 
expenses  only  for  the  time  the 
merchandise  was  in  inventory  at  the 
U.S.  warehouse.  Petitioner  argues  that 
the  inventory  carrying  cost  adjustment 
should  include  those  expenses  incurred 
while  the  merchandise  sat  in  inventory 
in  Japan,  and  also  while  it  was  in  transit 
to  the  U.S.  warehouse. 

Respondent  replies  that  the 
merchandise  spends  little  or  no  time  in 
warehouse  in  Japan  after  the  sale  is 
finalized,  and  that  the  total  time  the 
merchandise  spends  in  transit  to  the 
U.S.  warehouse  after  it  leaves  the 
Japanese  factory  i^  usually  thirty  days. 

Department's  Position:  We  agree  with 
the  petitioner.  For  these  final  results  we 
have  recalculated  inventory  carrying 
costs  for  both  respondents  to  include  the 
time  that  the  merchandise  sat  in 
inventory  in  Japan  and  the  time  the 
merchandise  was  in  transit  to  the  United 
States.  Because  the  questionnaire 
responses  provided  no  information 
regarding  that  additional  time,  and  the 
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petitioner  failed  to  suggest  a  time  period 
to  use  in  making  this  calculation,  we 
have  used  as  best  information  available 
the  thirty  day  figure  suggested  by  the 
respondents  in  their  reply  brief. 

Comment  5:  The  AC  A  argues  that  the 
Department  erred  in  calculating  Enuma's 
FMV  by  making  both  an  imputed  credit 
adjustment  and  a  note  discoimt  (i.e., 
promissory  note)  adjustment.  Petitioner 
argues  that  making  these  deductions 
was  contrary  to  the  methodology  laid 
down  in  the  Department's  verification 
report,  which  indicated  that  we  would 
employ  an  imputed  credit  cost  instead  of 
the  claimed  adjustments  for  loan 
interest  and  note  discounts. 

Enuma  argues  that  the  Department 
was  justified  in  making  the  adjustment 
for  both  home  market  credit  and 
promissory  notes  because  the 
department  included  only  Enuma's 
accounts  receivable  in  the  calculation  of 
imputed  credit  cost,  and  did  not  include 
promissory  notes.  The  methodology 
prescribed  in  the  verification  report 
presupposed  that  the  costs  of 
promissory  notes  would  be  included  as 
part  of  the  home  market  credit 
adjustment.  Because  the  costs  of  the 
promissory  notes  were  not  included  in 
the  home  market  credit  adjustment,  the 
department  was  justified  in  making  a 
separate  adjustment  for  them. 

Department's  Position:  In  light  of  our 
decision  to  include  promissory  notes 
along  with  accounts  receivable  in  the 
calculation  of  imputed  credit  (see  our 
response  to  Comment  *6).  an  additional 
adjustment  for  promissory  notes  would 
constitute  double  counting.  Thus,  we 
have  recalculated  Enuma's  FMV  without 
making  an  adjustment  for  promissory 
notes  separate  from  the  imputed  credit 
adjustment. 

Comment  6:  Daido  Kogyo  argues  that 
the  Department  understated  its  home 
market  credit  expense  by  not  including 
the  cost  of  holding  promissory  notes  as 
part  of  the  imputed  credit  deduction. 
The  ACA  counters  that  the 
Department's  calculation  of  an  imputed 
credit  cost  was  correct  because  an 
imputed  credit  calculation  is  intended  as 
a  substitute  for  other  types  of  payment 
data.  To  include  promissory  notes  in  the 
calculation  of  imputed  credit  would 
result  in  double  counting  of  Daido 
Kogyo's  credit  expenses.  Additionally. 
Daido  Kogyo's  promissory  notes  data 
included  both  long-term  and  short-term 
amounts,  as  did  Enuma's.  It  was  for  this 
reason  that  in  its  verification  report  the 
Department  indicated  that  it  would 
substitute  an  imputed  credit  cost  for 
loan  interest  and  note  discounts  (i.e.. 


promissory  notes]  in  calculating 
Enuma's  FMV. 

Department's  Position:  We  agree  with 
Daido  Kogyo  that  the  cost  of  holding 
promissory  notes  is  a  legitimate  credit 
expense,  and  should  have  been  included 
in  the  imputed  credit  calculation.  For 
these  final  results  we  have  recalculated 
Daido  Kogyo's  and  Enuma's  imputed 
credit  figure  to  include  both  accounts 
receivable  and  promissory  notes 

Comment  7:  Daido  Kogyo  and  Enuma 
argue  that  the  Department  incorrectly 
calculated  Daido  Corporation  (USA)'s 
direct  selling  expenses  by  allocating 
total  direct  selling  expenses  over  only 
covered  merchandise,  rather  than  over 
all  roller  chain  sales.  They  argue  that 
the  Department  should  use  the 
methodology  prescribed  in  the 
verification  report,  which  allocated  total 
direct  selling  expenses  over  total  roller 
chain  sales.  This  method  of  allocation  is 
justified  where,  as  here,  it  is  impossible 
to  segregate  direct  selling  expenses 
attributable  to  in-scope  merchandise 
from  direct  selling  expenses  attributable 
to  out-of-scope  merchandise.  Petitioner 
counters  that  the  department  correctly 
calculated  Daido  Corporation  (USA)'8 
direct  selling  expenses.  There  is  nothing 
in  the  verification  report  which  states 
that  the  direct  selling  expenses  were 
attributable  to  both  in-scope  and  out-of- 
scope  merchandise,  and  the  Department 
is  justified  in  deviating  from  the 
methodology  prescribed  in  the 
verification  report  if.  after  verification,  it 
has  determined  that  other  available 
information  is  more  accurate. 

Department's  Position:  We  agree  with 
the  respondents.  While  no 
documentation  exists  on  the  record  that 
attributes  the  reported  direct  selling 
expenses  to  both  in-scope  and  out-of- 
scope  merchandise,  the  methodology 
prescribed  in  the  verification  report 
indicates  that  the  verifier  understood 
that  all  roller  chain  sales  were  covered. 
The  deviation  from  the  methodology  laid 
down  in  the  verification  report  was  not 
based  on  better  information  than  was 
available  to  the  verifier.  Therefore,  we 
have  recalculated  Daido  Corporation 
(USA)'s  direct  selling  expense  to 
conform  with  the  methodology 
prescribed  in  the  verification  report. 

Comment  8:  Daido  Kogyo  and  Enuma 
argue  that  the  Department  erred  in 
calculating  their  home  market  inventory 
carrying  costs  by  including  in  the 
calculation  only  finished  inventory. 
Respondents  argue  that  the  amounts  for 
"finished,  but  not  packed."  "semi- 
finished inventory,"  "materials 
inventory,"  and  "sub-materials 
inventory"  should  also  be  included  in 


the  calculation.  To  include  these 
expenses  would  be  consistent  with  the 
Department's  policy  of  calculating  an 
imputed  expense  for  the  cost  of  holding 
and  carrying  inventory. 

Petitioner  counters  that  there  is  no 
basis  for  Daido  Kagyo's  and  Enuma's 
argument  because  the  Department  has 
stated  on  numerous  occasions  that 
imputed  carrying  costs  are  based  on  th" 
cost  of  carrying  finished  goods  in 
inventory,  not  goods  in  progress  or 
parts. 

Department's  Position:  We  agree  wi»H 
the  petitioner.  In  calculating  an 
inventory  carrying  cost,  it  is  the 
Department's  practice  to  include  only 
finished  inventory.  See.  e.g..  Color 
Television  Receivers  from  the  Republic 
of  Korea.  55  FR  26225.  26229"  (June  27, 
1990).  and  Color  Television  Receivers 
from  the  Republic  of  Korea.  56  FR  12701. 
12705  (March  27, 1991).  To  do  otherwise 
would  be  inconsistent  with  our  policy  on 
credit  adjustments,  where  we  make  a 
credit  adjustment  for  only  finished 
merchandise.  Thus,  our  calculations  of 
home  market  inventory  carrying  costs  in 
these  final  results  remain  unchanged 
from  those  of  the  preliminary  results. 

Comment:  9  Daido  Kogyo  and  Enuma 
argue  that  in  calculating  their  imputed 
credit  expense  for  purchase  price  sales, 
the  Department  erred  in  basing  the 
calculation  on  Daido  Corporation 
(USA)'s  credit  expense  experience. 
Daido  Corporation  (USA)  is  not 
involved  in  any  of  Daido  Kogyo's  or 
Enuma's  purchase  price  sales.  Thus,  its 
credit  expense  experience  is  irrelevant. 
Rather,  the  Department  should  have 
made  a  transaction-specific  calculation 
for  credit  expenses  based  on  the 
information  the  respondents  submitted 
regarding  their  purchase  price  sales. 

The  ACA  counters  that  the 
Department  was  justified  in  using  Daido 
Corporation  (USA)'s  credit  experience 
as  the  best  information  available  in  light 
of  the  respondents'  failure  to  provide  the 
Department  with  information  on  the 
credit  expense  experience  of  the  • 
business  entity  that  handles  their 
purchase  price  sales. 

Department's  Position:  We  agree  with 
the  respondents.  The  Department 
prefers  to  make  transaction-specific 
calculations  whenever  possible.  We 
have  used  each  respondent's  reported 
home  market  interest  rate  in  making  this 
calculation. 

Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received,  we  have  revised  the 
final  results  for  Daido  Kogyo  Co.,  Ltd. 
The  final  margins  are  as  follows: 
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Manufacturer 


Oaido  Kogyo  Co..  Ltd _. 

Enuma  Chain  Manufacturing  Ca.  Ltd.. 


With  regard  to  the  Department's 
notice  of  intent  to  revoke,  we  have 
determined  not  to  revoke  the  finding 
with  regard  to  Daido  Kogyo  and  Entuna 
because  the  date  covered  during  this 
review  is  now  more  than  four  years  old. 
We  will  conduct  a  review  of  these  two 
companies  for  a  more  recent  period 
before  determining  whether  revocation 
is  warranted. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  ^al  results  of  this 
administrative  review  for  all  shipments 
of  roller  chain,  other  than  bicycle,  from 
Japan,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(aKl)  of  the  Tariff  Act:  (1) 
Since  the  weighted-average  margins  for 
Daido  Kogyo  Co.,  Ltd„  and  Enuma 
Chain  Manufacturing  Co.,  Ltd.,  are  less 
than  0.50  percent,  and  therefore  de 
minimis  for  cash  deposit  purposes,  the 
Department  will  not  require  a  cash 
deposit  for  shipments  from  these 
manufacturers;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  previous  reviews,  or  the  final 
determination  in  the  original  less-than- 
fair-value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final  results 
or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review, 
another  review,  or  the  original 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review,  or  the  final  results  of  the  most 
recent  review  in  which  the  manufacturer 
received  a  company-specific  rate,  or  the 
rate  for  the  manufacturer  from  the  less- 
than-fair-value  investigation;  and  (4)  the 
cash  deposit  rate  for  any  future  entries 
from  all  other  manufacturers  or 
exporters  who  are  not  covered  in  this  or 
prior  administrative  reviews  and  who 
are  unrelated  to  the  reviewed  firm  or 


any  previously  reviewed  firm,  will  be 
7.04  percent.  This  is  the  most  current 
non-BIA  rate  for  any  firm  in  this 
proceeding. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
§  353.53a(a)  of  the  Commerce 
Regulations  (19  CFR  353.53a(a)(198S)). 

Dated:  September  2S,  1991. 
Marjorie  A.  Chorlins, 

Acling  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-23848  Filed  10-2-91:  8:45  am| 

MUJNQ  CODE  3610-OS-M 


Institute  of  Human  Origin,  et  al^  Notice 
of  Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instnmients  shown  below  are 
intended  to  be  used,  are  being 
jnanufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  room  4204,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW^  Washington.  DC. 

Docket  Number  91-033R. 

Applicant:  Institute  of  Human  Origins, 
Geochronology  Center,  2453  Ridge  Road, 
Berkeley.  CA  94709. 

Instrument:  Mass  Spectrometer, 
Model  MAP  215-50. 

Manufacturer:  Mass  Analyzer 
Products  Ltd.,  United  Kingdom.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Register  of 
April  3, 1991. 

Docket  Number:  91-130. 

Applicant:  University  of  Rhode  Island, 
Kingston.  RI 02881. 

Instrument:  Gas  Source  Isotope  Ratio 
Mass  Spectrometer,  Model  MAT  252. 

Manufacturer  Finnigan  MAT,  West 
Germany. 

Intended  Use:  The  instrument  will  be 
used  to  study  dissolved  gases  in 
seawater,  dissolved  gases  in  undersea 
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hot  springs,  air  samples  from  the 
troposphere  and  stratosphere,  air 
samples  trapped  in  ice  taken  from  the 
Greenland  and  Antarctic  ice  sheets,  and 
naturally  occurring  calcium  carbonates. 
In  addition,  the  instrument  will  be  used 
in  the  courses  Oceanography  599  and 
699  to  train  students  in  independent 
research  at  the  state  of  the  art. 

Application  Received  by 
Commissioner  of  Customs:  August  28. 
1991. 

Docket  Number  91-131. 

Applicant:  University  of  Wisconsin- 
Madison,  Center  for  X-Ray  Lithography. 
3731  Schneider  Drive,  Stoughton,  WI 
53589-3097. 

Instrument:  Semiconductor  Stopper/ 
Aligner  System.  Model  XRS-200. 

Manufacturer  Karl  Suss,  West 
Germany. 

Intended  Use:  The  instrument  will  be 
used  in  research  in  which  the  following 
will  be  performed. 

1.  Linewidth  variation  studies  to 
determine  tolerance  to  changes  in  the 
environment  such  as  temperature, 
humidity,  contamination,  and  other 
variables  of  the  process  recipe. 

2.  Resist  sensitivity  to  X-ray  and 
resolution  capabilities. 

3.  Mask  damage  as  a  result  of  use  and 
exposure  to  X-rays. 

4.  Stepper  alignment  capabilities  to 
determine  overlay  accuracy. 

5.  Process  latitude  studies. 
Application  Received  by 

Commissioner  of  Customs:  August  28. 
1991. 

Docket  Number  91-133. 

Applicant-  Emory  University, 
Department  of  Chemistry,  1515  Pierce 
Drive.  Atlanta,  GA  30322. 

Instrument:  Microvolume  Slopped- 
Flow  Spectrofluorimeter. 

Manufacturer  Hi-Tech,  United 
Kingdom. 

Intended  Use:  The  instrument  will  be 
used  to  follow  reaction  rates  such  as 
drug  binding  to  DNA  and  decomposition 
of  vitamin  Bu. 

Application  Received  by 
Commissioner  of  Customs:  August  30. 
1991. 

Docket  Number  91-135. 

Applicant:  Temple  University  of  the 
Commonwealth  System  of  Higher 
Education,  University  Ser\'ices  Building. 
1601  North  Broad  St-eet.  Philadelphia, 
PA  19122. 
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Instrument:  Rotating  Anode  X-ray 
Generator.  Model  RU-200. 

Manufacturer:  Rigaku  Corporation, 
japan. 

Intended  Use:  The  instrument  will  be 
used  for  the  study  of  organic  solid  and 
liquid  surfaces.  X-ray  scattering 
experiments  will  be  conducted  in  an 
unconventional  geometry — the  grazing 
x-ray  incidence  diffraction  geometry — to 
obtain  the  in-plane  structure  of  surfaces. 

Application  Received  by 
Commissioner  of  Customs:  September  9. 
1991. 

Docket  Number:  91-136. 

Applicant:  The  University  of  Toledo. 
2801  Bancroft  Street.  Toledo.  OH  43606. 

Instrument:  Electron  Microscope, 
Model  EM  902/PC. 

Manufacturer:  Carl  Zeiss,  West 
Germany. 

Intended  Use:  The  instrument  will  be 
used  for  the  examination  of  structure- 
function  relationships  at  the  microscopic 
level,  and  cytological,  histochemical  and 
immunochemical  localization  of  cellular 
activities  and  structures. 

Application  Received  by 
Commissioner  of  Customs:  September 
11, 1991. 

Frank  W.  CreeL 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-23848  Filed  10-2-91;  8:45  am) 

MLUNO  CODE  SS1»«S-M 


Michigan  State  University,  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c]  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  60  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  91-078. 

Applicant:  Michigan  State  University. 
East  Lansing.  MI  48824. 

Instrument:  Excimer  Laser.  'Model 
EMG-160T. 

Manufacturer:  Lambda  Physik  Inc.. 
West  Germany. 

Intended  Use:  See  notice  at  56  FR 
28372,  June  20, 1991. 


Reasons:  The  foreign  instrument 
provides  tunable  operation  at  193  nm 
with  a  bandwidth  of  0.005  nm. 

Docket  Number:  91-097. 

Applicant:  Northeast  Missouri  State 
University.  Kirksville.  MO  63501. 

Instrument:  SF-41  Stopped  Flow 
Sample  Handling  Unit  with  SU-40A 
Spectrophotometer  Unit. 

Manufacturer:  Hi-Tech  Scientific. 
United  Kingdom. 

Intended  Use:  See  notice  at  56  FR 
34187.  July  26. 1991. 

Reasons:  The  foreign  instrument 
provides:  (1)  Sub  millisecond  dead  time. 
(2)  a  temperature  range  of  —75  to  -(-75C 
with  accuracy  of  ±1°  and  (3)  an  inert 
flow  path  (<1  ppm  oxygen). 

Docket  Number:  91-100. 

Applicant:  Louisiana  State  University. 
Baton  Rouge.  LA  70803. 

Instrument:  Mass  Spectrometer. 
Model  262V. 

Manufacturer:  Finnigan  MAT,  West 
Germany. 

Intended  Use:  See  notice  at  56  FR 
36776.  August  1. 1991. 

Reasons:  The  foreign  instrument 
provides  a  six-element  multicollector 
and  a  precision  of  ±0.001%  for  87Sr/ 
86Sr  with  strontium  samples  as  small  as 
300  nanograms. 

Docket  Number:  91-102. 

Applicant:  California  Institute  of 
Technology.  Pasadena.  CA  91125. 

Instrument:  Mass  Spectrometer 
System.  Model  252. 

Manufacturer  Finnigan  MAT,  West 
Germany. 

Intended  Use:  See  notice  at  56  FR 
36776.  August  1. 1991. 

Reasons:  The  foreign  instrument 
provides  an  internal  precision  of  0.005 
per  mil  for  3  bar  microliter  samples  of 
CO2  and  an  inlet  system  for  a  laser- 
fluorination  vacuum  extraction  line. 

Docket  Number:  91-105. 

Applicant:  University  of  Cincinnati, 
Cincinnati.  OH  45224. 

Instrument:  Mass  Spectrometer, 
Model  ICP200LA. 

Manufacturer:  Turner  Scientific. 
United  Kingdom. 

Intended  Use:  See  notice  at  56  FR 
36776.  August  1. 1991. 

Reasons:  The  foreign  instrument 
provides:  (1)  Sensitivity  of  2.0  x  10  ' 
ions/second/ppm  for  indium.  (2)  a  dual 
detector  system  (Faraday  and  electron 
multiplier)  and  (3)  a  glow  discharge 
plasma  ion  source. 

The  capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 


which  is  of  equivalent  scientific  value  tn 

any  of  the  foreign  instruments. 

Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 

[FR  Doc  91-23849  Filed  10-2-91:  8:45  am) 

BILLINO  COD£  3S10-OS-M 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  910772-11721 

RIN  0693-AA8S 

Proposed  Federal  Information 
Proceeding  Standard  (FIPS)  for  Initial 
Graphics  Exchange  Specification 
(IGES) 

agency:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
action:  Notice;  request  for  comments. 

SUMMARY:  A  Federal  Information 
Processing  Standard  (FIPS)  is  proposed 
for  Initial  Graphics  Exchange 
Specification  (IGES).  The  proposed  FIPS 
will  adopt  ASME/ANSI  Y14.26M-1989. 
Digital  Representation  for 
Communication  of  Product  Definition 
Data,  which  specifies  file  structure  and 
syntactical  definition,  and  defines  the 
representation  of  geometric,  topological, 
and  non-geometric  product  definition 
data. 

Prior  to  the  submission  of  the 
proposed  FIPS  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard:  and  (2)  a 
specifications  section.  Only  the 
announcement  section  of  the  standard  is 
provided  in  this  notice.  Interested 
parties  may  obtain  copies  of  the 
specifications  (ASME/ANSI  Y14.26M- 
1989)  from  American  Society  of 
Mechanical  Engineers.  Attn:  Customer 
Service.  22  Law  Drive.  Fairfield.  NJ 
07007,  telephone  1-800-321-2633,  FAX 
212/705-7674. 

DATES:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before  January  2, 
1992. 

ADDRESSES:  Written  comments 
concerning  the  proposed  FIPS  should  be 
sent  to:  Director,  National  Computer 
Systems  Laboratory,  ATTN:  Proposed 
FIPS  for  IGES.  Technology  Building, 
room  B154.  National  Institute  of 
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Standards  and  Technology. 
Gaithersburg,  MD  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Daniel  Benigni,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  telephone  (301) 
975-3266. 

Dated:  September  27, 1991. 
Samuel  Kramer, 

Associate  Director. 

Federal  Information  Processing 
Standards  Publication , 

(Date) 

Announcing  the  Standard 

Initial  Graphics  Exchange  Specification 
(IGES) 

Federal  Information  Processing 
Standards  Publication  (PIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 

1.  Name  of  Standard.  Initial  Graphics 
Exchange  Specification  (IFES)  (FIPS 
PUB ). 

2.  Category  of  Standard.  Software 
Standard;  Graphics  and  Information 
Interchange. 

3.  Explanation.  This  publication 
announces  the  adoption  of  American 
National  Standard  Digital 
Representation  for  Communication  of 
Product  Definition  Data,  ASME/ANSI 
Y14.26M-1989,  as  a  Federal  Information 
Processing  Standard  (FIPS).  ASME/ 
ANSI  Y14.26M-1989.  more  commonly 
known  as  the  Initial  Graphics  Exchange 
Specification  (IGES),  specifies  file 
structure  and  syntactical  definition,  and 
defines  the  representation  of  geometric 
topological,  and  non-geometric  product 
definition  data.  ASME/ANSI  Y14.26M-  ' 
1989  establishes  information  structures 
for  the  digital  representation  and 
communication  of  product  definition 
data.  Use  of  this  standard  permits  the 
compatible  exchange  of  product 
definition  data  used  by  various 
computer-aided  design  and  computer- 
aided  manufacturing  (CAD/CAM) 
systems. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Institute  of 
Standards  and  Technology  (Computer 
Systems  Laboratory). 

6.  Cross  Index,  a.  American  National 
Standard  Digital  Representation  for 
Communication  of  Product  Definition 
Data.  ASME/ANSI  Y14.26-1989. 


7.  Related  Documents,  a.  NBSIR  88- 
3813.  Initial  Graphics  Exchange 
Specification  (IGES)  Version  4.0. 

b.  NISTIR  4412,  Initial  Graphics 
Exchange  Specification  (IGES)  Version 
5.0. 

c.  Federal  Information  Processing 
Standards  Publication  29-2. 
Interpretation  Procedures  for  Federal 
Information  Processing  Standards  for 
Software. 

d.  Federal  Information  Resources 
Management  Regulation  (FIRMR)  201- 
39,  Acquisition  of  Federal  Information 
Processing  (FIP)  Resources  by 
Contracting. 

8.  Objectives.  Federal  standards  for 
electronic  interchange  permit  Federal 
departments  and  agencies  to  exercise 
more  effective  control  over  the 
production,  management,  and  use  of  the 
government's  information  resources.  The 
primary  objectives  specific  to  IGES  are 
to: 

— Allow  digital  exchange  of  product 
definition  data  independent  of  any 
particular  CAD/CAM  system. 

— ^Enable  users  of  CAD/CAM  equipment 
to  effectively  exchange  product 
definition  data  throughout  the  life 
cycle  of  a  given  product. 

— Exchange  digital  representations  of 
product  definition  data  in  various 
forms:  Illustrations,  2-dimensional 
drawings,  3-dimensional  edge-vertex 
models,  surface  models,  solids 
models,  and  complete  product  models. 

— Aid  CAD/CAM  equipment 
manufacturers  as  a  guideline  for 
identifying  useful  combinations  of 
product  definition  data  capabilities  in 
any  CAD/CAM  system. 

— Reduce  the  cost  of  design  by 
achieving  increased  designer 
productivity  and  design  accuracy 
through  the  use  of  a  standard  for 
product  definition  data. 

— Reduce  the  overall  life-cycle  cost  for 
digital  systems  by  establishing  a 
common  exchange  format  for  the 
transfer  of  product  definition  data 
digitally  across  organizational 
boundaries. 

9.  Applicability,  a.  This  graphics 
information  interchange  or  software 
standard  is  intended  for  the  exchange  of 
CAD/CAM  product  definition  data 
among  applications  and  programs  that 
are  either  developed  or  acquired  for 
government  use.  FIPS  IGES  provides  a 
mechanism  for  the  digital  exchange  of 
database  information  among  computer- 
aided  systems.  It  is  designed  to  support 
applications  which  enhance  2- 
dimensional  or  3-dimensional  geometry 
representations  with  rich  attribute 
information.  It  provides  a  data  format 
for  describing  product  design  and 


manufacturing  information  that  has    > 
been  created  and  stored  in  a  computer- 
readable  form.  IGES  information  is 
intended  for  machine  interpretation  at 
the  receiving  site,  but  sometimes 
requires  human  intervention. 

b.  The  use  of  FIPS  IGES  is  strongly 
recommended  for  exchange  between 
product  definition  applications  when 
one  or  more  of  the  following  situations 
exist: 

— ^The  product  definition  application  or 
program  is  under  constant  review,  and 
changes  may  result  frequently. 

— It  is  anticipated  that  the  life  of  the 
data  files  will  be  longer  than  the  life 
of  the  presently  utilized  CAD/CAM 
equipment. 

— The  application  is  being  designed 
centrally  for  a  decentralized  system 
that  may  employ  computers  of 
different  makes  and  models  and 
different  CAD/CAM  devices. 

— ^The  product  definition  application 
may  run  on  equipment  other  than  that 
on  which  it  was  developed. 

— The  product  definition  data  is  to  be 
used  and  maintained  by  other  than 
the  original  designer. 

— The  product  definition  data  is  or  is 
likely  to  be  used  by  organizations 
outside  the  Federal  Government. 

— It  is  desired  to  have  the  design 
understood  by  multiple  people, 
groups,  or  organizations. 

c.  Functionality  not  specifically  cited 
in  IGES  should  be  used  only  when  such 
functionality  cannot  be  implemented 
with  standard  features  alone.  Although 
nonstandard  features  can  be  very  useful, 
it  should  be  recognized  that  the  use  of 
these  or  any  other  nonstandard  features 
may  make  the  interchange  of  IGES  files, 
future  conversion  to  a  revised  standard 
or  replacement  CAD/CAM  systems 
more  difficult  and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more  economically 
and  efficiently  satisfied  through  the  use 
of  a  CAD/CAM  system  employing  a 
different  data  transfer  mechanism  other 
than  that  provided  by  FIPS  IGES.  The 
use  of  any  facility  should  be  considered 
in  the  context  of  system  life,  system 
cost,  data  integrity,  and  the  potential  for 
data  sharing. 

10.  Specifications.  The  AMSE/ANSI 
Y14.26M-1989  standard  for  IGES, 
describes  the  form  of  the  physical  file 
but  not  how  IGES  preprocessor  or 
postprocessor  software  should  behave. 
There  is  a  lack  of  fundamental  rules  to 
describe  minimum  levels  of  processor 
functionality.  The  requirements 
specified  herein  will  be  part  of  this 
standard  and  apply  to  Federal 
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Government  impiementations  and 
procurements  of  this  standard: 

Conformance  Requirements.  The 
conformance  rules  given  here  are  based 
on  three  principles.  First,  conformance  is 
defmed  in  terms  of  a  conforming  data 
file.  Second,  conformance  is  deftned  for 
a  single  processor  in  isolation  (i.e.,  not 
in  terms  of  interoperabiUty).  Third, 
conformance  is  defined  separately  for 
preprocessor  and  postprocessor. 

These  requirements  detail  minimum 
conformance  criteria  for  processors.  All 
processors  claiming  conformance  to  this 
version  of  the  standard  must  adhere  to 
the  general  rules  below.  In  addition, 
conforming  processors  must  adhere  to 
all  the  rules  appropriate  to  specific 
features  such  as  entities  defined  within 
ASME/ANSI  Y14.26M-1989. 

Conformance  Rules  for  Data  Files.  A 
conforming  data  file  shall  be 
syntactically,  semantically  and 
structurally  correct  as  defined  by  this 
standard.  This  applies  to  all  sections  of 
the  data  file. 

Conformance  Rules  for  Preprocessors. 
A  preprocessor  which  claims 
conformance  to  this  standard  must 
satisfy  the  following  rule: 
— A  conforming  preprocessor  shall 

create  only  conforming  data  files 

which  correctly  represent  the  native 

database  which  was  input  to  the 

preprocessor. 

Conformance  Rules  for 
Postprocessors.  A  postprocessor,  which 
claims  conformance  to  this  standard, 
must  satisfy  the  following  rule: 
—A  conforming  postprocessor  shall  be 

capable  of  reading  and  correctly 

processing  any  conforming  data  file 

without  halting  or  aborting,  such  that 

it  produces  the  correct  results. 

Additional  conformance  rules  may  be 
specified  for  particular  applications  or 
by  specific  purchasers  of  ICES 
processors.  As  long  as  these  rules  do  not 
contradict  the  conformance  rules 
defined  within  FTPS  IGES.  such 
processors  would  still  conform. 

Processor  Reporting.  It  is  desirable 
and  recommended  that  processors 
report  on  the  following.  (This  is  not  a 
conformance  requirement  at  this  time.) 
Preprocessors  should  report  on  any 
CAD/CAM  system  feature  or  entity 
which  has  not  been  written  to  the  IGES 
file.  Postprocessors  should  (1)  report  on 
any  IGES  entities  or  features  which 
have  been  discarded,  and  (2)  handle  any 
errors  encountered  within  the  IGES  file 
in  a  preferred  manner.  The  following 
techniques  are  suggested. 

Selected  Methodology.  The  functions 
of  an  IGES  postprocessor  are  similar  to 
those  of  a  compiler.  The  postprocessor 
shall  recognize  errors  encountered  when 


an  IGES  file  is  processed,  shall  provide 
the  user  with  an  indication  of  the  error, 
and  shall  continue  processing  the  file  if 
possible. 

The  key  elements  of  a  diagnostic 
capability  are: 

— Determine  Seriousness  of  Error.  The 
postprocessor  determines  the  impact 
the  error  will  have  on  the  processing 
of  the  file  and  categorizes  the  error. 
Possible  categories  include  FATAL 
ERROR,  ERROR,  WARNING. 
— Continue  Processing  when  Possible. 
After  an  error  is  identified,  the  post- 
processor attempts  to  continue 
processing  the  file.  Many  errors  will 
not  prevent  processing,  and  multiple 
errors  that  may  exist  will  need  to  be 
identified.  Options  can  be  included  to 
stop  processing  if  a  fatal  error  occurs, 
or  a  specific  number  of  errors  occur, 
to  avoid  wasting  computer  processing 
time  when  a  file  is  not  processable. 
— Provide  Meaningful  Error  Messages. 
The  postprocessor  provides  complete 
error  messages  that  include  a 
description  of  the  error  and  the 
location  of  the  error  in  the  file.  For 
display  on  a  terminal,  the 
postprocessor  should  also  provide  a 
summary  description  of  the  error  and 
the  actions  taken. 

Common  Errors.  The  following  table 
lists  some  common  errors.  This  list  is 
not  complete  but  contains  a  variety  of 
errors.  After  each  error  message,  the  list 
contains  a  suggested  action.  The 
processor  may  need  to  take  some 
corrective  action  before  continuing  after 
non-fatal  errors.  The  processor  should 
always  output  some  type  of  message  to 
the  user. 


Possible  error  < 


Global  delimrtefs  In  error 

Tape  (ofttial— no!  ASCII „ 

Binary    section    nmsing — binary 

format. 
Entity  not  supported 

Global  version  not  supported 

No  end  ot  record  delimiter 

Terminate  section  missing _.. 

DE  section  missing 

Sequence  field: 
Out  of  order _ 

Missing - _ 

Wrong  format „ 

Parameters: 
Wrong  type 

Invalid  value  106— (IP  parame- 
ter rtot  equal  to  1 ,2,3). 
Endpoints  not  on  circle/conic ... 

Pointers  mt  In  OE  range ._ „. 

Out  of  range 

'  Comnxjo  Procassing  Errors. 


Suggested  action 


Temvnate 
Terminate 
Terminate 

Bypass  & 
continue 

Bypass  & 
continue. 

Bypass  & 
continue 

Continue. 

Terminate. 

Continue. 
Continue. 
Continue. 

Use  default  & 
continue. 

Adjust  & 
continue. 

Adjust  A 
continue. 

Continue. 

Continue. 


11.  Implementation.  The 
implementation  of  this  standard 
involves  three  areas  of  consideration: 
acquisition  of  IGES  implementations, 
interpretation  of  FIPS  IGES.  and 
validation  of  IGES  implementations. 

11.1  Acquisition  of  IGES 
Implementations.  This  publication  is 
effective  six  months  after  date  of 
publication  of  the  final  document  in  the 
Federal  Register.  Product  definition 
systems  acquired  for  Federal  use  after 
this  date  shall  support  IGES 
preprocessors  and  postprocessors. 
Conformance  to  this  standard  should  be 
considered  whether  the  CAD/CAM 
systems  are  developed  internally, 
acquired  as  part  of  a  system 
procurement,  acquired  by  separate 
procurement,  tued  under  a  leasing 
arrangement,  or  specified  for  use  in 
contracts  for  programming  services. 

A  transition  period  provides  time  for 
industry  to  produce  product  definition 
systems  conforming  to  this  standard. 
The  transition  period  begins  on  the 
effective  date  and  continues  for  one  (1) 
year  thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after 
the  effective  date;  however,  an  IGES 
implementation  conforming  to  FIPS 
IGES,  if  available,  may  be  acquired  for 
use  prior  to  the  effective  date. 

ASME/ANSLY14.26M-1989  does  not 
specify  conformance  requirements;  in 
lieu  of  this,  the  conformance 
requirements  enumerated  herein,  section 
10..  apply. 

11.2  Interpretation  of  this  FIPS.  NIST 
provides  for  the  resolution  of  questions 
regarding  FIPS  IGES  and  its 
requirements.  All  questions  concerning 
the  interpretation  of  FIPS  IGES  should 
be  addressed  to:  Director.  Computer 
Systems  Laboratory;  Attn:  FIPS  IGES 
Interpretation;  National  Institute  of 
Standards  and  Technology; 
Gaithersburg,  MD  20899. 

11.3  Validation  of  IGES 
Implementations.  Validation  of  IGES 
implementations  is  not  mandatory  at 
this  time.  Future  versions  of  this  FIPS 
may  mandate  the  validation  of  IGES 
implementations  for  government  use. 
Testing  of  an  implementation's 
conformance  to  this  FTPS  IGES  will  be 
optional  by  the  agency.  Until  a  formal 
conformance  testing  service  is  available, 
government  agencies  acquiring 
implementations  in  accordance  with  this 
standard  may  wish  to  require  testing  for 
conformance,  interoperability,  and 
performance.  The  tests  to  be 
administered  and  the  testing 
organization  are  at  the  discretion  of  the 
agency  Acquisition  Authority. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 


I! 
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Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agencies  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b] 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Governmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attn:  FIPS 
Waiver  Decisions.  Technology  Building, 
room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such    ■ 
notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C.  552 
(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

[FR  Doc.  91-23794  Filed  10-2-81;  8:45  am) 
MLUNO  COW  UIO-OMI 


National  Oceanic  and  Atmospheric 

Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Chevron 
U.S.A.,  Inc.  From  an  Objection  by  the 
State  of  Florida 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  appeal  and  request  for 

comments. 

On  March  28. 1991,  Chevron  U.S.A.. 
Inc.  (Appellant)  filed  with  the  Secretary 
of  Commerce  (Secretary]  a  notice  of 
appeal  pursuant  to  section  307(c)(3)(B) 
of  the  Coastal  Zone  Management  Act  of 
1972  (CZMA).  as  amended.  16  U.S.C. 
1451  et  seq.,  and  the  Department  of 
Commerce's  implementing  regulations, 
15  CFR  part  930,  subpart  H.  The  appeal 
is  taken  from  an  objection  by  the  State 
of  Florida  (State)  to  the  Appellant's 
consistency  certification  for  a  Plan  of 
Exploration  to  conduct  oil  and  gas 
drilling  activities  on  the  Outer 
Continental  Shelf  at  Destin  Dome  Block 
97,  Lease  OCS-G  8336,  located 
approximately  25  miles  from  Perdido 
Key,  Florida. 

The  CZMA  provides  that  a  timely 
objection  by  a  state  to  a  consistency 
certification  precludes  any  Federal 
agency  from  issuing  licenses  or  permits 
for  the  activity  unless  the  Secretary 
finds  that  the  activity  is  either 
"consistent  with  the  objectives"  of  the 
CZMA  (Ground  I)  or  "necessary  in  the 
interest  of  national  security"  (Ground 
II).  Section  307(c)(3)(A).  To  make  such  a 
determination,  the  Secretary  must  find 
that  the  proposed  project  satisfies  the 
requirements  of  15  CFR  930.121  or 
930.122. 

The  Appellant  requests  that  the 
Secretary  override  the  State's 
consistency  objections  based  on  both 
Grounds  I  and  II.  To  make  the 
determination  that  the  proposed  activity 
is  "consistent  with  the  objectives"  of  the 
CZMA,  the  Secretary  must  find  that:  (1) 
The  proposed  activity  furthers  one  or 
more  of  the  national  objectives  or 
purposes  contained  in  sections  302  or 
303  of  the  CZMA,  (2)  the  adverse  effects 
of  the  proposed  activity  do  not  outweigh 
its  contribution  to  the  national  interest, 
(3)  the  proposed  activity  will  not  violate 
the  Clean  Air  Act  or  the  Federal  Water 
Pollution  Control  Act,  and  (4)  no 
reasonable  alternative  is  available  that 
would  permit  the  activity  to  be 
conducted  in  a  manner  consistent  with 
the  State's  coastal  management 
program.  15  CFR  930.121. 

To  make  a  determination  that  the 
proposed  activity  is  "necessary  in  the 


interest  of  national  security,"  the 
Secretary  must  find  that  a  national 
defense  or  other  national  security 
interest  would  be  significantly  impaired 
if  the  activity  were  not  permitted  to  go 
forward  as  proposed.  15  CFR  930.122. 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121  and  930.122.  Comments  are  due 
within  30  days  of  the  publication  of  this 
notice  and  should  be  sent  to  Ms.  Mary 
Gray  Holt,  Attorney-Adviser,  Office  of 
the  Assistant  General  Counsel  for 
Ocean  Services,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  suite  603, 
Washington  DC  20235.  Copies  of 
comments  should  also  be  sent  to  Ms. 
Carol  M.  Browner,  Secretary,  Florida 
Department  of  Environmental 
Regulation,  2600  Blair  Stone  Road. 
Tallahassee,  Florida  32399-2400. 

All  non-confidential  documents 
submitted  in  this  appeal  are  available 
for  public  inspection  during  business 
hours  at  the  offices  of  the  State  and  the 
office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  NOAA 
FOR  ADDITIONAL  INFORMATION  CONTACT 
Mary  Gray  Holt,  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration 
(NOAA),  U.S.  Department  of  Commerce. 
1825  Connecticut  Avenue.  NW..  Suite 
603.  Washington.  DC  20235.  (202)  606- 
4200. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Dated:  September  23, 1991. 
Thomai  A.  Campbell, 
General  Counsel. 
[FR  Doc.  91-23831  Filed  10-2-«l;  8:45  am] 

WLUNO  COM  MIO-OMt 


Mid-Atlantic  Fishery  Management 
Council;  Public  Hearings 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  public  heeuings  and 
request  for  comments. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  will  hold 
public  hearings  to  allow  for 
supplemental  input  on  Amendment  2  to 
the  Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery  (FMP).  Oral 
and/or  written  presentations  will  be 
accepted.  All  hearings  will  begin  at  7 
p.m.  and  will  be  tape-recorded  with  the 
tapes  filed  as  the  official  transcript  of  ■ 
the  hearings. 
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DATES:  Written  comments  will  be 
accepted  until  October  10, 1991.  The 
hearings  are  scheduled  as  foUows: 

1.  September  30. 1991,  Morehead  Gty. 
NC. 

2.  October  1, 1991.  Manteo.  NC. 

3.  October  2. 1991,  Norfolk,  VA. 

ADDRESSES:  Send  written  comments: 
John  C.  Bryson,  Executive  Director  of 
the  Mid-Atlantic  Fishery  Management 
Council,  room  2115.  Federal  Building, 
300  South  New  Street,  Dover.  DE  19901. 

The  hearings  will  be  held  at  the 
following  locations: 

1.  Morehead  City — Carteret 
Community  College.  ]acelyn  Aud..  3505 
Arendell  Street,  Morehead  City,  NC. 

2.  Manteo — North  Carolina  Aquarium, 
Airport  Road.  Roanoke  Island.  Manteo. 
NC. 

3.  Norfolk— Qiiality  Inn  Lake  Wright- 
Virginia  Room,  8280  Northampton  Blvd., 
Norfolk,  VA. 

FOR  FURTMER  MFORMATKHi  CONTACT: 

John  C.  Bryson.  (302-674-2331). 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  supplemental  hearings 
is  to  obtain  pubUc  comment  on 
provisi6ns  to  be  added  to  Amendment  2 
to  minimize  capture  of  sea  turtles  in  the 
summer  flounder  fishery.  The  NMFS  has 
notified  the  Council  that  such  provisions 
must  be  added  in  order  for  the 
amendment  to  be  approvable. 

The  FMP  is  a  joint  effort  in  planning 
of  the  Atlantic  States  Marine  Fisheries 
Commission,  the  states,  and  the  Council. 
It  is  critical  to  the  success  of  the  FMP 
that  the  affected  states  be  given  time  to 
allow  them  to  adjust  their  regulations  to 
be  compatible  with  those  of  the  FMP. 

The  additional  provisions  that  will  be 
considered  may  include  the  following 
issues,  which  are  raised  for  the  purpose 
of  obtaining  public  hearing  comments: 

1.  Methods  to  document  the  extent  to 
which  and  the  times  when  tlie  fishery 
and  sea  turtles  occur  in  the  same  areas. 
These  methods  may  include  sea 
sampling,  aerial  surveys,  pound  net 
data,  water  temperature  data,  turtle 
stranding  data,  and  other  types  of 
evidence. 

2.  Methods  to  prevent  or  minimize  the 
incidental  capture  of  sea  turtles  in  the 
fishery  during  times  of  the  year  when 
the  fishery  and  tea  turtles  are  expected 
to  co-occor.  These  methods  may  include 
requirements  to  hmit  two  times, 
requirements  to  use  turtle  excluder 
devices,  mandatory  observer  coverage, 
limitations  on  the  fishery,  and  the 
partial  or  total  closure  of  the  fishery. 

3.  Methods  to  coordinate  flounder 
management  measures  and  turtle 
protection  efforts  with  the  State  of  North 
Carolina  and  other  States. 


Dated:  September  27. 1991. 
Richard  H.  Schaefer. 

Director  of  Off  ice  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 
[FR  Doc.  91-23772  Filed  9-27-91;  5fl3  pm] 

BILUNG  CODE  3S10-22-M 


Pacific  Fishery  Management  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  (Council]  Comprehensive  Data 
Gathering  Committee  (Committee)  will 
hold  a  public  meeting  on  October  7. 
1991,  from  10  a.m.  to  5  p.m.  and  October 
8. 1991,  from  8  ajn.  to  12  noon  in  the 
conference  room  of  the  Pacific  States 
Marine  Fisheries  Commission,  2501  SW. 
First  Avenue,  Portland,  Oregon. 

The  Committee  will  draft  a  report  on 
the  need  for  a  program  to  gather  fishery 
data  from  vessels  at  sea  as  well  as  data 
that  can  be  obtained  when  vessels 
return  to  port  The  Committee  will  also 
discuss  biological  information  on 
various  species,  the  amounts  of  fish  that 
are  discarded  at  sea,  the  effect  of 
various  regulations  on  such  discards, 
and  associated  costs  and  funding 
sources.  This  report  will  be  reviewed  by 
industry  and  management  agency 
representatives  prior  to  submission  to 
the  Council  at  its  upcoming  November 
12-15  meeting  in  Milbrae,  CaUfomia. 

For  more  information  contact  Lawrence  D. 
Six,  Executive  Director.  Pacific  Fishery 
Management  Council,  Metro  Center,  suite 
420,  2000  SW.  First  Avenue.  Portland,  OR 
97201;  telephone:  (503)  326-6352. 

Dated:  September  27, 1991. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 
[FR  Doc.  91-23742  Filed  10-2-91;  8:45  amj 

BiUJNQ  CODE  SSM-21-M 


Pacific  Rshery  Management  Council; 
Put)iic  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  (Council)  Groundfish 
Management  Team  (GMT)  will  hold  a 
public  meeting  beginning  at  12:30  p.m. 
on  October  6, 1991,  and  ending  at  5  p.m. 
on  October  10, 1991,  in  the  Oregon 
Department  of  Fish  and  Wildlife 
building,  2501  SW  First  Avenue,  suite 
200,  Portland,  Oregon. 

The  GMT  will  prepare  the  Stock 
Assessment  and  Fishery  Evaluation 
document  for  the  1992  fishing  year  and 


final  social,  economic  and  biological 
analyses  of  proposed  management 
changes  for  1992.  Other  issues 
pertaining  to  management  of  the  west 
coast  groundfish  fisheries  naay  also  be 
discussed. 

For  more  information,  contact  Lawrence  D. 
Six,  Executive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center.  Suite 
420,  2000  SW.  First  Avenue.  Portland.  OR 
97201;  telephone:  (503)  326-6352. 

Dated:  September  27, 1991. 
Richard  H.  Schaefer. 

Director.  Office  of  Fisheries  Conserx-ation  and 
Management.  National  Marine  Fisheries 
Service. 
(FR  Doc.  91-23743  Filed  10-2-91;  8:45  am) 

BIUJNQ  CODE  3S10-22-M 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

ACTION:  Notitie  of  public  hearing. 

summary:  The  National  Marine 
Fisheries  Service  (NMFS)  will  hold  a 
hearing  to  solicit  comments  on  the 
proposed  taking  and  importation  of 
beluga  whales  (Delphinapterus  leucas). 
The  John  G.  Shedd  Aquariuon.  1200 
South  Lake  Shore  Drive,  Chicago, 
Illinois,  applied  for  a  public  display 
permit,  under  the  Marine  Mammal 
Protection  Act  and  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  to 
capture,  import  and  maintain  for  public 
display  at  the  Shedd  Aquarium  four  (4) 
beluga  whales.  The  animals  would  be 
taken  from  tidal  waters  or  estuarine 
waters  of  the  western  Hudson  Bay  in  the 
vicinity  of  Churchill,  Manitoba,  Canada. 
NMFS  has  received  several  written 
requests  for  a  public  hearing  along  with 
comments  concerning  methods  of 
capture,  the  status  of  the  population  and 
stock  from  which  this  removal  from  the 
wild  is  proposed  and  other  matters 
concerning  the  proposed  capture  and 
importation  by  the  Shedd  Aquarium. 
The  purpose  of  the  bearing  is  to  give 
interested  members  of  the  public  and 
other  government  agencies  an 
opportunity  to  comment  further  on  the 
application.  The  scope  of  the  hearing 
will  be  limited  to  issues  relevant  to  this 
permit  apphcation.  Members  of  the 
public  are  invited  to  attend  and  offer 
comments  relevant  to  the  above  stated 
issues.  Comments  will  be  limited  to 
those  within  the  stated  scope  of  the 
hearing. 

DATES:  The  hearing  will  be  held  on 
Friday,  October  18, 1991,  at  9:30  a.m. 
Persons  wishing  to  testify  at  this  hearing 
must  notify  the  Information  Contact 
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listed  below  by  October  16, 1991. 
Written  comments  will  be  accepted 
through  October  28. 1991.  addressed  to 
the  Information  Contact. 
ADDRESSES:  The  hearing  will  be  held  in 
the  Lobby  Conference  Room.  Silver 
Spring  Metro  Center  #1. 1335  East-West 
Highway,  Silver  Spring.  Maryland  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  D.  Terbush,  Chief.  Permits  Division. 
Office  of  Protected  Resources.  Naticmal 
Marine  Fisheries  Service.  1335  East- 
West  Highway,  SSMC#1.  Silver  Spring. 
Maryland  20910  (301-427-2289). 
SUPPLEMENTARY  INFORMATION:  The 

notice  of  appUcation  for  a  pubhc  display 
permit  was  published  on  Tuesday, 
August  20. 1991  (56  FR  41335). 
Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  appointment  in  the  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  NOAA,  1335  East- 
West  Highway.  Room  7324,  Silver 
Spring.  Maryland  20910  (301/427-2289). 

Dated:  October  1. 1991. 
David  S.  Cmtin. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  91-24009  Filed  10-2-91:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  Of  the  Navy 

Record  of  Decision  to  Expand  the 
Marine  Corps  Base  Camp  Lejeune; 
Onslow  County,  NC 

Decision 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508).  the  Department  of 
the  Navy  announces  its  decision  to 
expand  Marine  Corps  Base  Camp 
Lejeune,  Onslow  County,  North 
Carolina.  Expansion  will  entail  the 
acquisition  of  166  km*  or  approximately 
40.000  acres  of  contiguous  lands  to  the 
west  and  south  of  the  existing  Base 
collectively  referred  to  as  the  Greater 
Sandy  Run  Area.  The  acquisition  site  is 
bounded  on  the  east  and  southeast  by 
U.S.  Highway  17.  by  State  Road  50  on 
the  southwest  and  west,  and  by  Padgett. 
Haws  Run.  Dawson  Dabin.  and  High 
Hill  Roads  on  the  north.  Certain 
residential  holdings  at  various  locations 
along  the  northern  perimeter  of  the 
proposed  acquisition  site  have  been  out- 
parceled  (excluded  from  acquisition).  A 
0.5  km^  (129  acre)  tract  west  of  State 
Road  50  which  corresponds  to  the 


historic  boundary  of  the  abandoned 
Army  airfield  at  Camp  Davis  in  the 
southern  tip  of  the  Greater  Sandy  Run 
Area  has  been  included  in  the  total  area 
of  land  to  be  acquired. 

The  Marine  Corps  must  administer 
sufficient  federal  lands  to  provide 
training  areas  and  fadUties  necessary 
for  operational  units  to  achieve  and 
maintain  combat  readiness.  Marine 
Corps  Base  Camp  Lejeune  currently 
does  not  contain  sufficient  land 
resources  required  to  accommodate 
training  and  facility  requirements.  These 
deficiencies  in  training  areas  and 
facilities  at  Camp  Lejeune  were 
identiHed  and  verifled  by  two  previous 
baseline  studies,  on  a  site-specific  basis 
(Special  Training  Analysis)  and  on  a 
Marine  Corps  wide  basis  (Land  and 
Training  Ariea  Requirements  Study). 
Major  deficiencies  include  a  shortJTall  of 
more  than  50,000  acres  in  available 
maneuver  area,  the  number  and  type  of 
standard  ranges,  and  adequate  impact 
areas.  Exacerbating  these  deficiencies  is 
the  new  training  regimen  that  focuses  on 
the  individual  infantryman,  known  as 
Marine  Battle  Skills  Training,  that 
requires  the  training  of  an  additional 
22.000  Marines  at  Camp  Lejeune 
facilities  annually.  Planning  for 
additional  ranges  and  maneuver  areas 
at  Camp  Lejeune  has  been  greatly 
obstructed  by  the  presence  of  natural 
and  man-made  constraints  to  land  use. 
rendering  much  of  the  undeveloped 
areas  unavailable  for  training  use.  To 
alleviate  this  situation.  Base  officials 
initiated  a  search  for  a  course  of  action 
to  resolve  the  documented  training  area 
deficiencies. 

Alternative  Analysis  and  Review 
Process 

Thirteen  alternatives  were  proposed 
and  analyzed  as  potential  solutions  to 
existing  training  need  at  Camp  Lejeune. 
These  alternatives  include  no  action, 
increasing  off-base  training,  relocation 
of  the  Marine  Corps  Base,  and  a  variety 
of  proposals  combining  realignment  of 
existing  ranges  and/or  purchase  of  up  to 
79.000  acres  of  land. 

To  assist  with  the  evaluation  of  the  13 
alternatives,  criteria  were  established  to 
make  meaningful  comparisons.  The 
criteria  involved  three  primary  aspects: 
(1)  Operational  (i.e..  satisfying  military 
training  requirements),  (2) 
enviroimiental  impacts,  and  (3) 
socioeconomic  impacts.  Alternatives 
which  would  not  satisfy  training 
requirements  were  discounted. 
Alternatives  satisfying  the  operational 
criteria,  environmental  and 
socioeconomic  impacts  were  afforded 
significant  weight. 


Based  on  this  analysis,  the  following 
three  feasible  alternatives  were 
selected. 

Alternative  B — proposes  a  single 
impact  area  enlargement,  relocation  of 
firing  range  to  create  additional 
maneuver  area,  and  the  acquisition  of  a 
total  of  209  km*  (51.600  acres)  east  and 
west  of  State  Road  50  and  along  State 
Road  1103. 

Alternate  E — (Preferred  Alternative): 
Proposes  the  repositioning  of  a  series  of 
small  arms  ranges  on  the  existing  Base 
to  achieve  more  effective  training  land 
use  and  the  acquisition  of  166  square 
kilometers  (40.000  acres)  of  contiguous 
land  to  the  west  and  south  of  the  Base 
known  as  the  Greater  Sandy  Run  Area. 

Alternative  G — proposes  a 
realignment  of  existing  ranges, 
acquisition  of  the  Greater  Sandy  Run 
Area,  and  the  Acquisition  of  38  square 
kilometers  (20.500  acres)  located 
between  the  Greater  Sandy  Run  Area 
and  Holly  Shelter,  known  as  the 
Southwest  Buffer. 

All  three  alternatives  provide 
additional  land  area  continuous  to  the 
existing  base,  room  for  some  maneuver 
area,  and  room  for  ranges  and  impacts 
areas.  Additionally,  the  land  to  be 
acquired  in  each  alternative  is  largely 
owned  by  one  entity  and  largely 
unpopulated.  A  quantified  comparison 
of  these  three  alternatives  was 
conducted  using  operational, 
environmental,  and  socioeconomic 
criteria.  These  criteria  include  acreage 
of  usable  (trafficable)  land,  gain  in 
maneuver  area,  acreage  of  land  to  be 
cleared,  acreage  of  wetlands  affected, 
number  of  homesites  and  cultural 
resources  displaced,  mileage  of  roads 
closed  and  powerline  affected,  and 
restricted  airspace  requirements  for 
each  alternative.  Application  of  these 
alternatives  and  comparison  of  the 
strengths  and  weaknesses  of  each 
alternative  resulted  in  the  selection  of 
the  preferred  alternative  which  is  both 
environmentally  and  socio-economicall> 
preferred. 

Alternative  E  is  selected  based  on  its 
balanced  approach  to  satisfying  range 
and  maneuver  area  requirements, 
minimizing  of  socioeconomic  impacts, 
its  environmental  character,  and  its 
availability  for  purchase.  Due  to  recent 
localized  growth  and  development  in 
Jacksonville  and  along  the  coast,  few 
large  tracts  of  land  in  Onslow  County 
remain  unpopulated.  This  greatly  limits 
the  acquisition  possibihties  for  Camp 
Lejeune.  especially  for  lands  contiguous 
with  the  existing  Base.  The  alternative 
has  the  fewest  socioeconomic  impacts  in 
the  area,  including  the  number  of 
residences  being  displaced,  will 
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minimize  the  loss  to  the  County  of  high- 
qualify,  potential  revenue-generating 
land,  will  minimize  noise  disturbance  in 
densely  populated  areas,  and  will 
impose  the  fewest  road  use  conflicts. 
Moreover,  International  Paper 
Company,  which  currently  owns 
approximately  89  percent  of  the  Greater 
Sandy  Run  Area,  has  expressed  a 
willingness  to  enter  into  a  purchase 
agreement  with  the  U.S.  Government  for 
this  site. 

The  environmental  analysis  included 
scoping  of  the  proposed  project. 
Potentially  affected  parties  were 
contacted  by  letter,  and  two  public 
scoping  meetings  were  conducted.  These 
efforts  provided  public  comment  from 
federal,  state,  and  local  agencies,  as 
well  as  a  number  of  interested 
individuals.  The  Marine  Corps  prepared 
a  Draft  Environmental  Impact  Statement 
(DEIS)  which  was  filed  with  EPA  in 
August  1989  and  publicly  reviewed 
through  October  1989.  An  additional 
public  hearing  was  held  at  Camp 
Lejeune  in  September  1989.  As  a  result 
of  the  public  comments  received,  and  to 
further  mitigate  environmental  impacts, 
the  Marine  Corps  made  necessary 
modifications  to  the  proposal.  A  Final 
Environmental  Impact  Statement  (FEIS) 
was  filed  with  the  EPA  and  made 
available  to  the  public  in  May  1991. 

Planned  Management  and  Use 

The  military  training  concept  for  the 
Greater  Sandy  Run  Area  is  designed  to 
fulfill  the  Base's  firing  range 
requirements.  Ten  multiple  use  firing 
ranges,  an  ordnance  impact  area,  and 
the  continued  use  of  the  Camp  Davis 
airfield  represent  the  primary 
components  of  the  preliminary  land  use 
concept.  Nine  of  these  ranges,  along 
with  their  standard  support  facilities, 
are  being  considered  for  siting  in  upland 
along  the  perimeter  of  a  large  pocosin  in 
the  northern  portion  of  the  GSRA. 
Ranges  which  would  satisfy 
requirements  for  small  arms 
qualification  for  infantrymen  include 
two  automated  field  firing  ranges.  Three 
multi-purpose  machine  gun  ranges,  two 
M-19  ranges,  a  DRAGON/SMAW  anti- 
armor  range,  and  a  TOW/DRAGON 
anti-tank  missile  range  complete  the 
series  of  nine  ranges.  These  ranges 
would  all  share  a  centralized  ordnance 
impact  area  which  would  serve  as  a 
target  area  for  two  of  the  ranges  and  as 
a  safety  zone  for  the  remaining  ranges. 
The  ordnance  impact  area  would  be 
sited  within  the  expansive  northern 
portion  of  the  Great  Sandy  Run  Pocosin. 

One  highly  specialized  weapons 
range,  the  Multi-Purpose  Range 
Complex-Heavy  (MPRC-H).  is  proposed 
in  the  southern  portion  of  the  Greater 


Sandy  Run  Area.  The  MPRC-H  is  a 
collective  training  facility  designed  to  be 
utilized  by  tanks  and  other  assault 
vehicles,  infantry,  and  helicopters  to 
support  the  "train  as  you  fight"  training 
concept.  The  range  would  consist  of 
three  corridors  and  an  expansive  (5  km) 
target  area.  Helicopter  ordnance  targets 
and  impact  area  would  be  included  as  a 
component  of  the  MPRC-H.  Other 
components  of  the  training  concept 
include  25  artillery  positions  and  six 
mortar  positions  for  firing  into  the 
ordnance  impact  area,  six  observation 
towers,  three  battalion  bivouac  sites, 
four  helicopter  tactical  landing  zones,  a 
range  maintenance  facility,  and  arterial 
roads  for  inter-range  travel. 

The  training  concept  requires 
provisions  for  the  restriction  of  airspace 
over  the  Greater  Sandy  Run  Area  and 
continued  use  of  the  Camp  Davis  facility 
at  the  very  southern  end  of  the  site.  Due 
to  the  danger  to  non-participating 
aircraft  inherent  with  the  type  of  ground 
training  proposed  (firing  of  artillery),  the 
airspace  above  the  Greater  Sandy  Run 
Area  would  be  maintained  as  Special 
Use  Airspace  under  radar  containment 
and  positive  control  with  restricted 
access  during  training  periods. 

Environmental  Ejects  and  Planned 
Mitigation 

Environmental  consequences  resulting 
from  the  implementation  of  this  action 
include  localized  effects  on  area  soils, 
fiora,  and  fauna.  Surface  disturbance 
would  result  from  the  construction  of 
structures,  roadways,  and  target  arrays, 
impaction  from  vehicle  and  foot  traffic, 
upheaval  from  exploding  ordnance,  and 
potentially,  from  fire  damage. 
Vegetation  loss  due  to  clearing  for  firing 
ranges  is  estimated  at  1,400  acres. 
Damage  to  vegetation  would  also  also 
result  from  the  effects  of  ordnance 
impact,  repetitive  foot  and  vehicle 
traffic,  and  fire  damage.  Wildlife 
impacts  would  result  from  localized 
destruction  of  habitat  and  stress  due  to 
anticipated  human  disturbance.  An 
estimated  36  acres  of  wetlands  would  be 
filled  for  the  construction  of  the  Multi- 
Purpose  Range  Complex-Heavy  and  the 
range  perimeter  road. 

Despite  the  prevalence  of  pocosins 
and  hardwood  swamp  forests  across  the 
Greater  Sandy  Run  Area,  adequate 
upland  area  is  available  to 
accommodate  significant  range  and 
maneuver  area  needs.  A  majority  of  the 
tract,  both  upland  and  wetland,  has 
been  altered  by  timber  management 
practices  including  ditching,  clear- 
cutting  of  native  vegetation,  and 
planting  of  expansive  loblolly  pine 
stands.  Only  one-third  of  the  pocosins 
remain  unaltered.  While  little  clearing 


for  timber  has  occurred  within  the 
swamp  forests,  some  stream  beds  have 
been  artificially  channehzed  as  part  of 
the  ditching  network.  Area  wildlife 
populations  are  believed  to  be  only  a 
remanant  of  those  endemic  to  the  area 
prior  to  the  implementation  of  intensive 
timber  management  techniques. 

The  degraded  environment  of  the 
Greater  Sandy  Run  Area  substantially 
lessens  the  adverse  effects  of 
constructing  and  utilizing  military 
training  facilities  on  this  site.  The 
localized  clearing  of  vegetation  for  firing 
ranges  and  their  associated  support 
facilities  and  service  roads  will  take 
place  largely  in  pine  plantations  where 
the  natural  vegetative  cover  has  been 
removed.  These  even-aged  pine  forests 
.  attract  few  wildlife  species  compared  to 
other  biotic  communities  and  are  of  less 
value  as  habitat.  Additionally,  the 
parcel's  environmental  character  will  be 
enhanced  by  the  restoration  of  upland 
and  wetland  communities  under  Camp 
Lejeune's  Long-Range  Multiple  Use 
Natural  Resources  Management  Plan. 
The  area's  other  natural  resources, 
including  wildlife,  will  be  managed  and 
protected  in  accordance  with  the  Base 
natural  resources  management  plan. 

Wetland  impacts  will  be  minimized 
by  utilizing  upland  sites  for  the 
placement  of  firing  ranges  and  support 
facilities,  plus  utilizing  existing  roads 
through  wetlands.  The  proposed  impact 
area,  classified  as  totally  disturbed 
pocosin,  will  revert  back  to  viable 
pocosin  as  natural  drainage  is  restored. 
This  will  be  done  in  conjunction  with 
either  planting  pocosin  vegetation,  or 
allowing  it  to  regenerate  naturally. 
Wetlands  can  also  be  restored  on 
previously  drained  sites.  Another 
mitigation  is  the  reestablishment  of 
native  juniper/white  cedar  stands 
within  the  Greater  Sandy  Run  Area. 
Wetland  impacts  will  be  mitigated 
subject  to  the  President's  and  the  Navy's 
"no  net  loss"  policies. 

Several  socioeconomic  impacts  will 
also  result  from  the  proposal.  Aviation 
access  will  be  impeded  within  the 
proposed  55.5  mi  *  Special  Use  Airspace 
over  the  parcel.  Designation  of  the 
Special  use  Airspace  as  a  Restricted 
Area  will  conflict  with  usage  of  low 
altitude  route  V-139  as  well  as  three 
small  public  airports  in  the  immediate 
vicinity.  The  proposed  Restricted  Area, 
however,  will  be  stratified  with  positive, 
real-time  control  and  utilization  to 
accommodate  joint/intermittent  use  by 
general  and  commercial  aviation. 

Incorporation  of  the  Greater  Sandy 
Run  Area  into  Camp  Lejeune  will  result 
in  the  displacement  and  relocation  of 
approximately  50  single-family 
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residences  (approximately  120 
residents],  and  eight  area  cemeteries 
(approximately  242  graves).  It  is  the 
intention  of  the  Department  of  the  Navy 
to  negotiate  settlement  for  the  voluntary 
sale  of  these  private  residential 
holdings.  In  the  event  a  negotiated  sale 
cannot  be  achieved,  condemnation 
proceedings  would  be  instituted.  These 
proceedings  are  governed  by  Federal 
law  and  regulation  (Public  Law  91-646). 
Both  the  law  and  relocation  regulations 
are  based  on  just  compensation  being 
paid  to  the  owner. 

Road  conflicts  generated  by  the 
project  would  include  congestion  from 
added  military  traffic  on  U.S.  Highway 
17  and  the  elimination  of  public  use  from 
the  required  closure  of  Moores  Ridge 
Road  (SR  1103),  SR  1101  and  SR  1102  (all 
of  which  are  secondary  dirt  roads).  The 
Marine  Corps  proposes  to  alleviate 
much  of  this  conflict  by  the  construction 
of  three  overpasses  along  Highway  17  to 
allow  direct  access  to  the  acquisition 
property  from  the  existing  Base.  The 
growth  and  development  potential  of 
Stump  Sotmd  Township  in  Onslow 
County  would  be  limited.  Although 
noise  generated  by  weapons  firing  in  the 
Greater  Sandy  Run  Area  cold  reach 
levels  which  may  affect  the  nearby 
communities  of  Verona,  Dixon. 
Folkstone,  and  Holly  Ridge,  siting  of 
firing  positions  is  planned  to  prevent 
incompatible  off-base  noise. 

Onslow  County  will  lose  real  estate 
tax  revenues,  an  estimated  $60,480 
annually,  from  the  site  upon  acquisition 
by  the  federal  government.  A 
socioeconomic  benefit  of  the  proposed 
action,  however,  will  be  the  positive 
input  into  the  area's  economy  from  the 
labor  generated  fbr  the  construction  and 
maintenance  of  training  facilities  on  the 
GSRA.  Additionally,  a  long-term  benefit 
will  arise  from  revenue  sharing  between 
the  Marine  Corps  and  Onslow  County 
associated  with  timber  management  on 
the  GSRA. 

All  practicable  means  to  avoid  or 
minimize  environmental  harm  have 
been  adopted.  Mitigation  measures,  as 
detailed  above,  are  identified  for 
impacts  to  flora  and  fauna,  wetland 
impacts,  potential  soil  and  water 
impacts,  road  use  conflicts,  airspace  use, 
noise,  and  pubUc  safety  concerns.  The 
area  will  be  surveyed  to  identify  any 
significant  natural  or  cultural  resources, 
and  site  planning  procedures  will  be 
carried  out  to  ensure  full  consideration 
of  any  potential  impacts  and  compliance 
with  applicable  rules  and  regulations. 
As  specific  proposals  to  site  and  operate 
maneuver  areas,  firing  ranges,  weapon 
systems,  and  impact  areas  are 
developed  they  will  be  assessed, 


evaluated,  and  documented  in 
accordance  with  the  National 
Environmental  Policy  Act,  applicable 
regulations,  and  orders.  The  measures 
identified  herein  and  additional  site- 
specific  mitigation  measures  will  then 
be  selected  and  adopted  as  appropriate. 

In  weighing  the  potential  military  gain 
versus  the  environmental  and 
socioeconomic  losses  of  the  considered 
alternatives,  the  acquisition  of  the  166 
km  *  (approximately  40,000  acre) 
Greater  Sandy  Run  Area  emerges  as  the 
best  solution  for  addressing  military 
training  needs  while  minimizing 
detrimental  impacts  to  the  natural  and 
human  environment.  This  decision  will 
be  implemented  following  receipt  of 
applicable  budget  authority  and 
appropriations. 

The  Department  of  the  Navy  believes 
that  there  are  no  outstanding  issues  to 
be  resolved  with  respect  to  this  project. 
Questions  regarding  the  environmental 
impact  statement  prepared  for  this 
action  may  be  directed  to  Commanding 
General,  Marine  Corps  Base,  Camp 
Lejeune,  North  Carolina  26542-5001. 

Dated:  September  la  1991. 

Jacqueline  E.  Schafer, 

Assistant  Secretary  of  the  Navy  [Installations 
&  Environment). 

[FR  Doc.  91-23833  Filed  10-2-01;  8:45  am] 

8IUJN0  COOE  M1fr-AE-« 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Hearings 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
action:  Notice  of  hearings. 

summary:  The  Council  of  Chief  State 
School  Officers,  under  contract  to  the 
National  Assessment  Governing  Board 
(NAGB),  U.S.  Department  of  Education, 
is  announcing  two  public  hearings. 
These  hearings  will  be  conducted  as 
part  of  the  Council's  contract  for  NAGB 
for  the  purpose  of  developing  an 
assessment  framework  and 
specifications  for  the  1994  National 
Assessment  of  Educational  Progress 
(NAEP)  Geography  Assessment  Project. 
Public  and  private  parties  and 
organizations  with  an  interest  in  the 
quality  of  geography  assessment  and 
geography  education  are  invited  to 
present  written  and  oral  testimony  to 
the  CouncU. 

Each  hearing  will  focus  on 
recommendations  for  the  1994  NAEP 
geography  assessment  to  be  conducted 
at  grades  4,  8.  and  12.  The  results  of  the 
hearings  are  particularly  important 


because  they  will  provide  for  broad 
public  input  in  developing  the  geography 
assessment  framework  to  be  uled  in  the 
1994  NAEP.  This  assessment  will  be 
used  to  measure  progress  toward  the 
National  Education  Goal  ^3,  relating  to 
student  achievement.  These  hearings  are 
being  conducted  pursuant  to  Public  Law 
100-297,  section  6(E],  which  states  that 
"Each  learning  area  assessment  shall 
have  goal  statements  devised  through  a 
national  consensus  approach,  providing 
for  active  participation  of  teachers, 
curriculum  specialists,  local  school 
administrators,  parents  and  concerned 
members  of  the  general  public." 

DATES:  The  dates  of  the  two  public 
hearings  have  been  set  as  follows: 

•  October  28, 1991  in  St.  Paul,  MN 

•  November  24, 1991  in  Washington. 
DC 

The  first  hearing  will  begin  at  9:30 
a.m.  and  adjourn  at  12  noon.  The  second 
meeting  will  begin  at  1:30  p.m.  and 
adjourn  at  3:30  p.m.  If  necessary, 
adjournment  times  may  be  extended. 

Persons  desiring  to  present  oral 
statements  at  the  hearing  shall  submit  a 
notice  of  intent  to  appear,  postmarked 
no  fewer  than  fourteen  (14)  days  prior  to 
the  scheduled  meeting  date.  The 
scheduling  of  oral  presentations  cannot 
be  guaranteed  for  notices  of  intent 
received  less  than  14  days  prior  to  the 
hearing. 

Notices  of  intent  to  present  oral 
statements  shall  be  mailed  to:  Council  of 
Chief  State  School  Officers.  379  Hall  of 
the  States.  400  North  Capitol  Street 
NW..  Washington,  DC  20001-1511,  Attn: 
Susan  Munroe — ^Public  Hearings. 
LOCATIONS:  October  26th — Radisson  St. 
Paul.  St.  Paul,  Minnesota.  November 
24th — Sheraton  Washington,  Truman 
Room,  Washington,  DC. 

WRITTEN  statements:  Written 
Statements  may  be  submitted  for  the 
public  record  in  lieu  of  oral  testimony  up 
to  30  days  after  each  hearing.  These 
statements  should  be  sent  directly  to  the 
Council  (see  aforementioned  address)  in 
the  following  format: 

I.  Issues  and  Questions  Addressed: 
Identify  the  issue(s]  and  question(s)  to 
which  the  testimony  is  directed.  For 
example,  "grade  4  geography 
objectives,"  or  "what  constitutes 
appropriate  assessment". 

II.  Summary:  Briefly  summarize  the 
major  points  and  recommendations 
presented  in  the  testimony. 

III.  Discussion:  The  narrative  should 
provide  information,  points  of  view  and 
recommendations  that  will  enable  the 
Council  to  consider  all  factors  relevant 
to  the  question(8)  the  testimony 
addresses.  Respondents  are  encouraged 
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to  limit  this  section  of  their  written 
statements  to  five  (5)  pages.  The 
discussions  may  be  appended  with 
documents  of  any  length  providing 
further  explanation. 

Written  statements  presented  at  each 
hearing  will  be  accepted  and 
incorporated  into  the  public  record.  All 
written  statements  should  follow  the 
above  format,  as  much  as  it  is  possible. 

HEARINGS  OBJECTIVES  AND  PROCEDURES: 

The  Council  seeks  participation  in  the 
hearings  from  a  wide  spectrum  of 
individuals  and  organizations  to  receive 
recommendations  regarding  the 
geographic  proficiencies,  knowledge, 
skills  and  strategies,  to  be  assessed  at 
grade  levels  4,  8,  and  12.  The  schedule  of 
speakers  shall  be  such  as  to  provide  a 
broad  spectrum  of  viewpoints  and 
interests,  while  being  contained  to  a 
practical  amount  of  time.  The  goal  of  the 
hearings  is  to  provide  the  medium  for 
maximum  input  and  guidance  from 
teachers,  curriculum  specialists,  local 
school  administrators,  parents  and 
concerned  members  of  the  general 
public.  To  assist  in  this,  the  Council  of 
Chief  State  School  Officers  will  give  a 
brief  introduction  to  the  project  at  the 
hearing,  with  the  majority  of  the  time 
being  devoted  to  presentations  by 
scheduled  speakers.  As  listed  in  the 
"DATES"  section  above,  speakers 
wishing  to  present  statements  shall  file 
notices  of  intent.  To  assist  the  Council  in 
appropriately  scheduling  speakers,  the 
written  notice  of  intent  to  present  oral 
testimony  should  include  the  following 
information:  (1]  Name,  address  and 
telephone  number  of  each  person  to 
appear;  (2)  affiliation  (if  any);  (3)  a  brief 
statement  of  the  issues  and/or  concerns 
that  will  be  addressed;  and  (4)  whether 
a  written  statement  will  be  submitted 
for  the  record.  Individuals  who  do  not 
register  in  advance  will  be  permitted  to 
register  and  speak  at  the  meeting  in 
order  of  registration,  if  time  permits. 
Speakers  should  plan  to  limit  their  total 
remarks  to  no  more  than  five  (5] 
minutes. 

While  it  is  anticipated  that  all  persons 
desiring  to  do  so  will  have  an 
opportunity  to  speak,  time  limits  may 
not  allow  this  to  occur.  The  Council  will 
make  the  final  determination  on 
selection  and  scheduling  of  speakers. 

However,  all  written  statements 
presented  at  the  hearings  will  be 
accepted  and  incorporated  into  the 
public  record.  Written  statements 
submitted  in  lieu  of  oral  testimony 
should  be  received  no  later  than  30  days 
after  each  hearing  in  order  to  be 
included  in  the  public  record.  Written 
statements  received  after  this  date  will 


be  accepted;  however,  inclusion  in  the 
public  record  cannot  be  guaranteed. 

A  staff  member  from  the  Council  of 
Chief  State  School  Officers  will  preside 
at  each  of  the  three  hearings.  The 
proceedings  will  be  audiotaped.  The 
hearings  will  also  be  signed  for  the 
hearing-impaired,  and  a  bilingual 
speaker  (Spanish-English)  will  be 
available  on  site. 

ADDITIONAL  INFORMATION:  A  draft 
framework  outline  for  the  1994 
assessment  and  draft  assessment 
guidelines  will  be  made  available  to 
anyone  wishing  to  obtain  more  specifics 
on  the  project.  Contact  the  Council  of 
Chief  State  Officers  at  (202)  624-8822. 

STEPS  AFTER  HEARING:  The  Council  will 
review  and  analyze  all  comments  and 
opinions  received  in  response  to  this 
announcement.  A  report  of  the  outcomes 
of  these  public  hearings  will  be  made 
available  to  the  public  upon  request 
after  May  1992. 

The  results  of  this  public  testimony, 
along  with  the  Council's  Geography 
Consensus  committee  work,  will  be  used 
to  formulate  recommendations  on  the 
1994  geography  assessment  for  the 
National  Assessment  Governing  Board. 
The  Board,  charged  with  developing  the 
assessment  framework  and 
specifications,  will  take  final  action  on 
the  Council's  recommendations  in  May 
1992.  The  following  documents  will  be 
forthcoming  from  these  coordinated 
activities: 

(1)  A  framework  for  the  1994 
geography  assessment,  including 
geography  objectives  to  guide  the  1994 
assessment,  specifications  for  the  test 
content,  and  item  specifications; 

(2)  Background  variables  to  be 
collected,  as  well  as  achievement  data 
on  a  national  basis,  for  example,  on 
students,  teachers  and  schools. 
Background  variables  should  stress 
factors  that  are  known  to  be 
consistently  associated  with  geographic 
achievement,  those  that  address 
distributional  or  equity  issues,  and  those 
that  are  of  special  salience  to 
policymakers; 

(3)  Recommendations  and  examples 
of  the  format  to  be  used  to  report 
assessment  and  background  data  in 
geography; 

(4)  A  final  report  describing  the 
consensus  process. 

A  record  of  all  Council  proceedings 
will  be  kept  at  the  Council  of  Chief  State 
School  Officers  until  July  1993  and  at  the 
National  Assessment  Governing  Board 
following  that  date,  and  will  be 
available  for  public  inspection. 


Dated:  September  27. 1991. 
Diane  Ravitch, 

Assistant  Secretary  and  Counselor  to  the 

Secretary. 

(FR  Doc.  91-23832  Filed  10-2-91;  8:45  am] , 

BILUHG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Energy. 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section  3504(h)  of 
the  Paperwork  Reduction  Act,  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information: 

(1)  The  sponsor  of  the  collection  (the 
DOE  component  or  Federal  Energy 
Regulatory  Commission  (FERC); 

(2)  Collection  number(s); 

(3)  Current  OMB  docket  number  (if 
applicable); 

(4)  Collection  title; 

(5)  Type  of  request,  e.g.,  new,  revision, 
extension,  or  reinstatement; 

(6)  Frequency  of  collection; 

(7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit; 

(8)  Affected  public; 

(9)  An  estimate  of  the  number  of 
respondents  per  report  period; 

(10)  An  estimate  of  the  number  of 
responses  per  respondent  annually; 

(11)  An  estimate  of  the  average  hours 
per  response; 

(12)  "The  estimated  total  annual 
respondent  burden;  and 

(13)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents. 

DATES:  Comments  must  be  filed  on  or 
before  November  4, 1991.  If  you 


Federal  Register  /  Vol.  56.  No.  192  /  Thursday.  October  3.  1991  /  Notices 50105 


anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  lime  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Office, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT. 

Jay  Casselberry,  Office  of  Statistical 
Standards  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 

SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-549. 
3. 1902-0086. 

4.  Gas  Pipeline  Rates:  NGPA  Title  III 
Transactions. 

5.  Extension. 

6.  On  occasion. 
7^  Mandatory. 

8.  Businesses  or  other  for-profit. 

9.  294  respondents. 

10.  27.38  responses. 

11.  2.70  hours  per  response. 

12.  21.735  hours. 

13.  FERC-549  is  required  to  carry  out 
sections  311  and  312  of  title  III  of  the 
Natural  Gas  Policy  Act  of  1978.  The  data 
are  used  to  ensure  that  just  and 
reasonable  or  fair  and  equitable  rates 


are  charged  and  to  monitor  and  evaluate 
the  transactions. 

Statutory  Authority:  Sec.  5(a).  5(b).  13(b). 
and  52.  Pub.  L.  No.  93-275.  Federal  Energy 
Administration  Act  of  1974. 15  U.S.C.  764(a). 
764(b).  772(b).  and  790a. 

Issued  in  Washington.  DC.  September  26. 
1991. 

Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 

Information  Administration. 

|FR  Doc.  91-23836  Filed  10-2-91;  8:45  am] 

BILLING  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 


(Project  No.  10674-002  Wisconsin] 

Midtec  Paper  Corporation;  Availability 
of  Environmental  Assessment 

September  26. 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  license  for  the  existing 
Midtec  Hydroelectric  Project,  located  on 
the  Fox  River  in  Outagamie  County, 
Wisconsin  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  environmental 
impacts  of  the  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  mitigative  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission's  offices 


at  941  North  Capitol  Street.  NE.. 

Washington.  DC  20426. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  91-23764  Filed  10-2-91^  8:45  am] 

BILLING  CODE  6717-01-U 

[Docket  Nos.  CP91-31S2-000,  et  al.] 

Natural  Gas  Certificate  Filings;  United 
Gas  Pipe  Line  Co.,  et  al. 

September  25. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Co. 

[Docket  Nos  CP91 -31 82-000.  CP91 -31 83-000. 
CP91-3184-000.  CP91-3185-000) 

Take  notice  that  United  Gas  Pipe  Line 
Company,  P.O.  Box  1478.  Houston. 
Texas  77251-1478.  (Applicant)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP88-6-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  ipore  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  12. 1991.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day, 
average  day. 
annual  MMBtu 

Receipt  •  points 

Delivery  points 

Contract  date,  rate        d»i.i«h  h~^^, 
<5rhPdiii«  «r«ir«         Related  docket, 
tl^               :       startup,  dale 

CP91 -3182-000 

04R  Energy.  Inc. 
{Marketer). 

04R  Energy.  Inc. 
(Marketer). 

Rally  Pipeline 

Corporation 

(Intrastate  Pipeline). 
MidCon  Marketing 

Corporation 

(Marketer). 

31,440 

31,440 

11,475,600 

20,960 

20,960 

7,650,400 

59,736 

59,736 

21,803.640 

733,600 

733,600 

267.764,000 

Various 

Various 

8-20-91   ITS              STai-inn7fi 

(9-23-91) 
CP91-3183-0( 

t 

» 
X) 

Various 

MS,  UV 

Interruptible 

4-12-91.  ITS. 
Interruptitde 

7-31-87,  ITS, 
Interruptible 

4-30-86,  ITS. 
Interruptible 

8-26-91 
ST91-10311 

(9-23-91) 
CP91-3184-0( 

Various 

Various 

8-27-91 
ST91-10310 

(9-23-91) 
CP91-3185-0( 

Various 

Various 

8-27-91 

ST91-10372 

(9-23-91) 

B-3-91. 

'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 
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2.  Transcontinental  Gaa  Pipe  Line  Corp- 

(Docket  No8.  CP91 -3571 -000,  CP91 -31 76-000, 
CP91-3177-000I 

Take  notice  that  on  September  20, 
1991.  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251,  filed  in  the 
above-refei^nced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 


behalf  of  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


'  These  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Transco  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  12. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day, 

average  day. 

annual  Dth 

.   Receipt  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket, 
start  up  date 

CP91 -31 75-000 

Chevron  US  A.  Inc. 
(Producer). 

Entnark  Gas  Corp. 
(Intrastate  Pipe  Line). 

Enron  Gan  Marlteting 
lf>c  (Marketer). 

1,700,000 

1,700,000 

620,500,000 

150,000 

15,000 

5.475.000 

100.000 

5.000 

182.500,000 

Various 

LA,TX 

8-8-91,  rr, 

Interruptible. 

7-15-91,  IT, 
Interruptible. 

6-28-91,  rr, 

Intemiptible. 

ST91 -10269-000, 

(9-20-91) 
CP91 -3 176-000 

Varioos. _   ....    _.. 

Various - 

LA,  TX.   _. 

8-1-91. 
ST91-1 0285-000. 

(9-20-91) 
CP91-31 77-000 

LA,TX    

8-1-91. 
ST91-1 0272-000, 

(9-20-91) 

8-1-91 

3.  Colorado  Interstate  Gas  Co.; 
Tennessee  Gas  Pipeline  Co.;  Florida  Gas 
Transmission  Co.;  Tennessee  Gas 
Pipeline  Co. 

(Docket  Nos.  CP91-315O-0OO.  CP91-3161-000. 
CP91-3162-000.  CP91-3163-000,  CP91-3178- 
000] 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 


gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  to  Applicants 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 


'  These  prior  notke  requests  are  not 
consolidated. 


rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix  A.  Applicants' 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date:  November  12, 1991, 
in  accordance  with  Standard  Paragraph 
C  at  the  end  of  this  notice. 


UMI 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day, 

annual  (dt 

equivalent) 

Receipt'  points 

Deftvery  points 

Contract  date,  rate 

schedule,  servk:e 

type 

Related  docket 
startup-date 

CP91 -3 150-000 

Windsor  Gas 
Processing,  Inc. 
(Marketer). 

Stellar  Gas  Company 
(Marketer) 

The  City  of  Tallahassee 

(Shipper). 
The  (^  o(  Homestead 

(Shipper). 

Shell  Gas  Trading 
Company  (Producer). 

M.OOO 

4.000 

1,460,000 

10,000 

10,000 

3.650,000 

(') 

(*) 

10,000 
10,000 

3.650.000 

TX,  OK,  CO,  KS,  WY 

TX,  LA.  OTX.  OLA.  MS. 
AL. 

TX.  LA.  OTX.  OLA.  MS. 

AL.  FL 
TX.  LA.  OTX.  OLA.  MS. 

AL.FL 

TX.  LA,  OTX.  OLA _. 

CO 

7-1-91,  TH, 
Intenuptible. 

1-22-88.  IT. 
Interruptible. 

11-1-89.  PTS-1. 

Interruptible. 
11-1-89.  PTS-1. 

Interruptible. 

1-16-89.  rr. 

Interruptible. 

ST91-9873, 

(9-19-91) 
CP91-3161-000 

Veuious 

7-1-91. 
ST-91-10383. 

(9-20-91) 

CP91 -3 162-000 

(9-20-91) 
CP91-3163-000.  ST91- 

10241 

(9-20-91) 
CP91 -31 78-000 

(9-23-91) 

LA,  TX,  AL.  MS.  WV. 
KV. 

8-14-91. 

ST91-9967. 
7-16-91. 

8-1-91. 

ST91-9920. 
7-10-91. 

'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 
'  Mtiasured  ir  Met 


Peak  Day 

Average  Day.. 

Annual ^ 


MMBtu  equivalem 
Ptwsell 


Phase 


S.SS3 

4.3S0 

2.136.343 


4.253 

3.190 

1.552.167 
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P««li  Day 

AvciagaOay.. 

Annual 


MMBhi  aquMalani 


1.(M2 

782 

380.167 


836 

702 
341.5S2 


Applicant's  address 


Colorado  Interstate  Gas  Com- 
pany, P.O.  Box  1087.  Colora- 
do Springs.  Colorado  80944. 

Florida  Gas  Transmission  Com- 
pany. 1400  Smith  Street 
P.O.  Box  1188.  Houston. 
Texas  77251-1188. 

Tennessee  Gas  Pipeline  Com- 
pany. P.O.  Box  2511.  Hous- 
ton. Texas  77252. 


Blanket  docket 


CP86-589,  et  al. 
CP89-555-000. 

CP87-11 5-000. 


4.  Pacific  Gas  Transmission  Co. 

[Docket  No.  CP91-3191-000! 

Take  notice  that  on  September  24, 
1991,  Pacific  Gas  Transmission 
Company  (PCT),  160  Spear  Street,  San 
Francisco,  California  94105-1570,  filed  in 
Docket  No.  CP91-3191-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Northern 
California  Power  Agency  under  the 
blanket  certificate  issued  in  Docket  No. 
CP90-1091-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

PGT  states  that,  pursuant  to  an 
agreement  dated  April  8, 1991,  under  its 
Rate  Schedule  ITS-l,  it  proposes  to 
transport  up  to  41.000  MMbtu  per  day 
equivalent  of  natural  gas.  PGT  indicates 
that  it  would  transport  15,000  MMbtu  on 
an  average  day  and  10,950,000  MMbtu 
annually.  PGT  further  indicates  that  the 
gas  would  be  transported  from  British 
Columbia,  and  would  be  redelivered  in 
Oregon. 

PGT  advises  that  service  under 
§  284.223(a)  commenced  July  15. 1991,  as 
reported  in  Docket  No.  ST91-10234-000. 

Comment  date:  November  12. 1991,  in 
accordance  with  Standard  Paragraph  G 
al  the  end  of  this  notice. 

5.  Northwest  Pipeline  Corp. 

IDocket  No.  CP91-3164-000J 

Take  notice  that  on  September  20, 
1991,  Northwest  Pipeline  Corporation 
(Northwest).  P.O.  Box  58900,  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CP91-3164-000  a  request  pursuant  to 
§  §  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  new  meter 


station  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-433-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Northwest  states  that  Portland 
General  Electric  Company  (Portland) 
has  requested  and  Northwest  has  agreed 
to  construct  a  new  meter  station  to 
deliver  up  to  8,000  Mcf  per  hour  of 
natural  gas  to  a  new  pipeline  proposed 
by  Portland  and  KB  Pipeline  Company 
(KB).  Northwest  indicates  that  the 
proposed  new  pipeline  would  allow 
Portland's  Beaver  electrical  generating 
facility  to  operate  at  a  greater  capacity 
and  would  provide  Portland  access  to 
gas  supplies  for  future  expansion  of  its 
Beaver  generating  facility. 

Northwest  states  that  the  meter 
station  will  be  located  at  milepost  1266 
on  Northwest's  mainline  in  Cowlitz 
County,  Washington  on  a  70  foot  by  230 
foot  site  which  will  be  owned  by 
Portland  and  KB.  Northwest  indicates 
that  the  estimated  cost  of  the  meter 
station  is  $1,332,640.  Northwest  further 
states  that  because  the  incremental 
annual  revenues  to  be  generated  by  the 
service  to  this  meter  station  will  exceed 
the  estimated  incremental  cost-of- 
service  for  the  proposed  facilities, 
Northwest  will  install  the  delivery  meter 
at  its  own  expense. 

Comment  date:  November  12, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  No.  CP91-3157-000| 

Take  notice  that  on  September  20, 
1991,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642. 
Houston,  Texas  77251-1642.  filed  a 
request  with  the  Commission  in  Docket 
No.  CP91-31 57-000  pursuant  to  §  284.223 
of  the  Commission's  Regulations -under 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  North 
American  Resources  Company  (North 
American),  a  producer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP86-585-000  pursuant  to  section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  public 
inspection. 

Panhandle  states  that  it  proposes  to 
transport  up  to  20,000  deka therms  of 
natural  gas  on  peak  and  average  days 


and  7.300,000  dekatherms  annually 
pursuant  to  a  July  24, 1991. 
transportation  agreement  under  its 
FERC  Rate  Schedule  PT.  Panhandle 
indicates  that  it  would  receive  the  gas  in 
Colorado  and  would  deliver  the  gas  to 
North  American  at  the  existing 
Krauthead  redelivery  point  in  Adams 
County,  Colorado.  Panhandle  also 
indicates  that  service  under  §  284.223(a) 
commenced  August  1, 1991,  as  reported 
in  Docket  No.  ST91-10162. 

Panhandle  also  proposes  to  add  the 
Krauthead  redelivery  point,  originally 
constructed  under  section  311  of  the 
Natural  Gas  Policy  Act,  as  a 
jurisdictional  facility  under  its  blanket 
certificate  issued  in  Docket  No.  CP83- 
83-000  pursuant  to  Section  7  of  the 
NGA. 

Comment  dote:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  ANR  Pipeline  Co.;  Colorado  Interstate 
Gas  Co. 

[Docket  Nos.  CP91-3179-000.  CP91 -3 180-000. 
CP91 -3181-0001 

Take  notice  that  ANR  Pipeline 
Company,  500  Renaissance  Center. 
Detroit.  Michigan  48243.  and  Colorado 
Interstate  Gas  Company,  P.O.  Box  1087. 
Colorado  Springs.  Colorado  80944. 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP88- 
532-000  and  Docket  No.  CP86-589.  et  al.. 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 


*  These  prior  notice  requests  are  not 
consolidated. 
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.Applicants  and  is  summarized  in  the 
attached  appendix. 


Comment  date:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No  (date  filed)    1      Shipper  name  (type) 

PMkday. 

average  day. 

annual 

Receipt  ■  points 

Delivery  points 

(Contract  date,  rate 

schedule,  service 

type 

Related  docket 
start-up  date 

CP9 1-3 179-000 

Hadson  Gas  Systems, 
Inc  (rnflkelCH). 

NML  Development  Corp. 
(marketer). 

Western  Native  Gas  & 
Transmission  (>)rp. 
(marketer). 

100.000 

100,000 

36.500.000 

(Dth) 

150.000 

150.000 

54.750.000 

(Dth) 

i.noo 

1.000 

356.000 

(Mcf) 

!>.  OK.  KS.  TX.  OLA. 
OTX. 

0«AOTX. — _. 

CX3.  WY.  UT.  OK.  TX 
KS. 

L» 

1-14-91,  ITS. 
Interruptitjle. 

2-10-89.  ITS. 
IntttTuptibto. 

7-1-91.  TVI. 
IntBfrupubw. 

ST91-10203 

(9-23-91) 
CP91-3180-O00 

LA ., 

8-7-91 
ST91-1O200. 

(9-23-91) 

CP91-3181-000 
(9-23-91) 

CO -.1 

8-8-91 

ST91-10092 
8-1-91 

'  Offstxxe  Louisiana  and  otfsliora  Texas  ara  showm  as  OLA  and  OTX 


8.  Columbia  Gulf  Transmission  Co. 

(Docket  Nos.  CP91-3153-00a  CP91-3154-00a 
CP91-3155-00a  CP91-3156-0001 

Take  notice  that  Columbia  Gulf 
Transmission  Company,  3805  West 
Alabama,  Houston,  Texas  77027, 
(Applicant)  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  5§  157.205  and  284.223  ai  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


various  shippers  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
239-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 

*  These  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  fUed) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual 

MMBSu 

Receipt  ■  points 

DeHvacy  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket, 
start  up  date 

o^gi-siss-ooo 

Louis  Dreyfus  Energy 
Corporation  (marketer). 

The  Potaris  Pipeline 
Corporation  (marketer). 

Panhandle  Trading 
Company  (marketer). 

Inc.  (marketer). 

100.000 

80.000 

36.500.000 

100.000 

80.000 

29.200.000 

150.000 

120.000 

54.750.000 

121,500 

97.200 

44,347,500 

LA 

LA 

LA,TX„   -     

12-12-89.  ITS. 
Interruptitile. 

04-04-89.  ITS, 
Interruptibla. 

08-23-88,  ITS. 
Interruptible. 

04-01-87,  ITS. 
Interruptfbte. 

ST91-10104-O00 

(09-20-91) 
CP91-3154-000 

LA,TX.MS.TN 

08-14-91 
ST91 -10101 -000 

(09-20-91) 

CP91 -3 155-000 
(09-20-91) 

CP91-3156-000 

LA.  TX,  MS.  IN 

08-17-91 

ST91-1021 7-000 
08-15-91 

ST91-1021 8-000 

(09-20-81) 

08-10-91 

'  Ofstwre  Louisiana  and  onshore  LouiEiana  are  shown  as  LA. 


UMI 


9.  BHP  Petroleum  Co.  Inc.,  et  aL 

[Docket  Nos.  091-124-000,  et  al.^ 


•  This  notice  does  not  provide  for  consolidation 
for  liearing  of  the  several  matters  covered  herein. 


Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
terminate  certificates  as  described 
herein,  all  as  more  fully  described  in  the 


respective  applications  which  are  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Comment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  this  notice. 


Docket  t4o.  and  date  filed 

Appftcant 

Purcttaser  and  location 

Description 

CI91 -124-000 

(CI78-338)  D 

9-3-91 
CI91-125-000 

(073-88)  0 

9-3-91 

BHP  Petroleum  Company  Inc..  5847 

San  Felipe,  Suite  3600,  Houstorv 

Texaa  77067. 
BHP  Petroleum  (Amencas)  Inc..  5847 

San  Felipe.  Suite  3600.  Houston. 

Texas  77057. 

Northern  Natural  Gas  Company.  State 
••XXX"  Com.  1.  North  Vaa.'um  Field.  Lea 
0>unty.  New  Mexico. 

Questar  Pipeline  Company.  Trail  Unit  Trail 
Unit  Area.  Sweetwater  Ck)unty.  Wyoming. 

Acreage    assigned    12-1-90    to    Geodyne 
Nominee  (>)rporatk9n. 

Acreage    assigned    12-1-90    to    Geodyne 
Nominee  Corporation. 

Filling  Code:   A— Initial  Service;   B— Abandonment;  C— Amendment  to  add  acreage:  E>— Assignment  of  acreage;  E— Succasaton;  F— P»tJal  Succession. 
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10.  Natural  Gas  Pipeline  Co.  of  Ajnerica; 
Superior  Offshore  Pipeline  Co. 

IDockel  No8.  CP91-314O-000  ',  CPOT-3141- 
000.  CP91-3142-O0a  CP91-^45-000.  CPSl- 
3146-OOa  CP»l-3147-a001 

Take  notice  that  on  September  19. 
1991.  Applicants  Qled  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  §  §  157.205  and  284.223  of  the 
Conunission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 

'  These  prior  notice  re<)tiest8  are  not 
consolidated. 


transport  natural  gas  on  behalf  of 
various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 


day  transactions  under  {  284.223  of  the 
Commission's  Regulations  has  been 
pnnided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  the  Applicants 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  8chedule(s). 

Comment  date:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


1 

1 

51-000 
1 

i 

17-000 
1 

1 

18-000 

1 

V 

on  file 
public 

\ 

I 

\ 

I,  in 
aph| 

r 

Docket  No  (dsle 
filed) 


CP91 -3 140-000 
.  (9-19-91) 


CP91-3141-000 
(9-19-91) 


CP91-3142-O00 
(9-19-91) 


CP91-3145-O0C 
(9-91-91) 


CP91-314«-000 
(9-91-91) 

CP91 -3147-000 
(9-91-91) 


Applicant 


Natural  Gas 

Pipeline 

Company  of 

America.  701 

East  22nd  St.. 

Lombwd.IL. 

60148. 
Natural  Gas 

Pipeline 

Company  of 

America. 
Natural  Gas 

Pipeline 

Company  of 

America. 
Superior  Offshore 

Pipeline 

Company.  12450 

GraanspoinI  Dr.. 

HouMon.TX 

77060. 
Superior  Offshora 

Pipeline 

Company. 
Superior  Offshore 

Pipeline 

Company. 


Shipper  name 


Teneska 
Marketing 
Ventures. 


Anthem  Energy 
Company. 


Caterpillar,  Inc.. 


Norcen  Explorer, 
Inc. 


Norcan  Explorer, 
Inc. 

SamedanOil 
Company. 


Peak  day.' 
avg.,  annual 


250,000 

45,000 

16.425.000 


20.000 

5,000 

1,825,000 

8,000 

8.000 

2,920.000 

10.000 

10.000 

3,650,000 


11.150 
11,150 
4,069,750 
28,000 
28,000 
10.220,000 


Points  o(» 


Receipt 


AR,  CO.  IL.  lA.  KS, 
LA  MO.  NE.  NM, 
0»<.TX,OLA. 
OTX. 


Aa  CO,  IL  lA,  KS. 

LA.  MO.  NE,  NM. 

OK.  TXOLA. 

OTX. 
IL  LA.  TX 


LA. 


OLA. 


LA. 


Delivery 


AR.  CO,  lA.  IL  KS, 
LA,  MO.  NE,  NM, 
OK.TX.OLA, 
OTX. 


CO,  lA.  IL  LA,  NM. 
OK,  TX.  OLA. 
CfTX. 


ILTX.. 


LA. 


LA. 


LA. 


Start  up  dale,  rate 

schedule 


8-1-91.  ITS.. 


7-12-91.  rrs.. 


8-1-91.  FTS..-.. 


•-7-91.  T-1 . 


e-7-»1.T-1. 


6-1 -©I,  T-1. 


Rotated  dockets  * 


CP86-582-000 
ST91-10155- 
000 


CP86-582-000 
ST91 -9936-000 


CP8&-582-000 
ST91 -10078- 
000 

CPe6-387-000 
ST91-10223- 
000 


CP66-387-000 

ST91-10222- 

000 
CPe6-387-000 

ST91-10224- 

000 


'  OuantMl  are  shown  in  IMMBtu  untess  otherwise  indicated. 

•  OtMKn  Louisiana  and  Offshore  Texas  are  shown  as  OLA  and  OTX. 

*  The  CP  docfcat  corresponds  to  applicant's  blanket  transportation  certificate. 


H  an  ST  docket  is  alwwn,  120-day  transportation  servtee  was  reported  in  H. 


11.  South  Georgia  Natural  Gas 

[Docket  Nos.  CP91 -3088-000,  CP91-308^-000| 

Take  notice  that  on  September  13, 
1991,  South  Georgia  Natural  Gas 
Company  (South  Georgia),  Post  Office 
Box  2563,  Birmingham,  Alabama  35202- 
2563,  filed  in  Docket  Nos.  CP91-308ft-000 
and  CP91-3089-000  applications  with 
the  Commission,  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  (NGA),  for 
permission  and  approval  to  abandon  its 
interruptible  transportation  of  natural 
gas  for  direct  sales  to  Georgia-Pacific 
Corporation  (Georgia-Pacific)  and 
Florida  Power  corporation  (Florida 
Power),  respectively,  all  as  more  fully 
described  in  the  applications  which  are 
open  to  public  inspection." 


South  Georgia  requests  permission 
and  approval  in  Docket  No.  CP91-3088- 
000  to  abandon  its  interruptible 
transportation  of  natural  gas  for  direct 
sales  of  up  to  3,545  Mcf  per  day  to 
Georgia-Pacific's  plant  near  cedar 
Springs.  Georgia.*  Georgia-Pacific  has 
purchased  virtually  all  of  its  natural  gas 
from  third-parties  and  transported  it  on 
South  Georgia's  system  since  1988. 
Following  cancellation  of  their  direct 
sales  agreement  on  December  31, 1990, 
Georgia-Pacific  and  South  Georgia 
entered  into  a  firm  transportation 
service  agreement  on  July  23, 1991. 
South  Georgia,  therefore,  requests 
authority  to  abandon  its  interruptible 
transportation  service  for  Georgia- 


*  These  dockets  are  not  consolidated. 


*  The  Commission  order  Issued  June  3. 1965,  in 
Docket  No.  CPe5-224  (33  FPC 1209)  authorized 
South  Georgia's  service  for  Ceorge-Paciflc. 


Pacific,  effective  July  23, 1991,  the  date 
that  firm  transportation  service  first 
became  available  to  Georgia-Pacific. 

South  Georgia  also  requests 
permission  and  approval  in  Docket  No. 
CP91 -3089-000  to  abandon  its 
interruptible  transportation  of  natural 
gas  for  direct  sales  of  up  to  17,722  Mcf 
per  day  to  Florida  Power's  electric 
generating  plant  near  Live  Oak, 
Florida."*  Florida  Power  has  purchased 
virtually  all  of  its  natural  gas  from  third- 
parties  and  transported  it  on  South 
Georgia's  system  since  1988.  Following 
cancellation  of  their  direct  sales 
agreement  on  January  1, 1991,  Florida 
Power  has  continued  to  receive 
interruptible  transportation  service 


'0  The  Commission  order  issued  August  3, 1SS4.  in 
Docket  No.  C-191$  (13  FPC  666)  authorized  South 
Georgia's  service  for  Florida  Power. 
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pursuant  to  open-access  transportation 
agreements  with  South  Georgia. 

Soutti  Georgia  also  states  that  it  does 
not  propose  to  abandon  any  facilities  in 
either  Docket  No.  CP91-308S-000  or 
Docket  No.  CP91-3089-000. 

Comment  date:  October  16, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Arkia  Energy  Resources,  a  Division 
of  Arkla,  Inc. 

(Docket  No.  CP91-3143-000) 

Take  notice  that  on  September  19, 
1991,  Arkla  Energy  Resources,  a  division 
of  Arkla.  Inc.  (AER),  525  Milam  Street, 
Shreveport,  Louisiana  71151,  filed  a  prior 
notice  request  with  the  Commission  in 
Docket  No.  CP91-3143-000  pursuant  to 


§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP88-82(>-(XX)  and  to  add  three  delivery 
points  under  its  blanklet  certificate 
issued  in  Docket  Nos.  CP82-384-000  and 
CP82-384-001,  pursuant  to  section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  public 
inspection. 

AER  has  provided  information 
applicable  to  each  transaction,  including 
the  shipper's  identity;  the  type  of 
transportaion  service;  the  appropriate 
transportation  rate  schedule;  the  peak 
day,  average  day,  and  annual  volumes; 
the  service  initiation  dale,  and  related 


ST  docket  number  of  the  120-day 
transaction  under  %  284.223  of  the 
commission's  Regulations,  as 
summarized  in  the  appendix. 

AER  also  proposes  to  add  its  existing 
interconnections  with  Valero 
Transmission  Company  (Panola  County, 
Texas);  Enogex,  Inc.  (McCalain  county. 
Oklahoma);  and  Transok,  Inc.  (Hughes 
County,  Oklahoma),  all  constructed 
under  Section  311  of  the  Natural  Gas 
Policy  Act,  as  jurisdictional  facilities 
under  its  blanket  certificate  issued  in 
Docket  Nos.  CP82-384-000  and  CP82- 
384-001  pursuant  to  section  7  of  the 
NGA. 

Comment  date:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Shipper  (type) 

Peak  day. 

average  day, 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate 
schedule,  service 

type 

Related  docket, 
start  up  date 

Arkla  Energy  Marketing  (marketer) 

450 

450 

164,250 

200,000 

200,000 

58,400,000 

15,000 

15,000 

4,380,000 

100.000 

80.000 

29,200,000 

100.000 

80,000 

29,200,000 

50,000 

40,000 

14.600,000 

30,000 

24,000 

8,760,000 

356 

356 

129,940 

20,000 

16,000 

5.840,000 

AR,  LA,  OK,  TX 

IL,  MO 

4-1-91.  FT.  Firm 

5-1-91, IT, 
lnterruptil)le. 

3-1-89;  amended 

1-25-90.  IT. 

Interruptit)le. 
6-14-91.  IT, 

Inteniiptible. 

1-1-91,  IT, 
Interruptible. 

6-1-91.it, 
Interruptible. 

2-1-91.  IT. 
Intemjptible. 

8-1-91,  FT,  Firm 

2-1-91.  rr. 

Intemjptible. 

ST91-8785 

VHC  Gas  Systems,  LP.  (marketer) 

AR,  OK 

TX...; ; 

4-1-91 
STg 1-8966 

Seagull  Gas  Marketing  (marketer) 

AR.  OK 

AR  MO  OK  TX 

5-1-91 
ST91-914S 

Cibola  Corporation  (marketer) 

OK 

lA 

6-21-91 
ST91-9765 

Arkla  Energy  Marketing  (marketer) 

AR,  LA,  OK,  TX 

NJ.  NY.  OH  PA 

7-1-91 
ST91-9818 

Vesta  Energy  Company  (marketer) 

AR,  LA,  OK,  TX 

IL 

7-8-91 
ST91-9819 

Boyd  Rosene  &  Associates  (marketer) 

AR.  OK 

TX 

7-1-91 
ST91-10,I56 

Arkla  Energy  Marketing  (marketer) 

AR.  LA,  OK 

AR 

6-28-91 
ST91-10,157 

Trans  Arkoma  Gas  Corp.  (marketer) 

AR.  OK 

OE.  IL.  In.  Ky.  Ml.  MN.  NJ. 
NY.  OH,  PA.  TN,  WV. 

6-1-91 
ST91-10  158 

8-1-91 

UMI 


13.  South  Georgia  Natural  Gas  Co.; 
Southern  Natural  Gas  Co. 

[Docket  Nos.  CP91-3186-000,  CP91-3187-00OI 

Take  notice  that  on  September  23. 
1991.  South  Georgia  Natural  Gas 
Company  (South  Georgia).  1217  Old 
Albanv  Road.  Thomasville,  Georgia 
i>1792,  and  Southern  Natural  Gas 
Company  (Southern),  P.O.  Box  2563, 
Birmingham.  Alabama  35202-2563.  filed 
prior  notice  requests  with  the 
Commission  in  the  above-referenced 
dockets  pursuant  to  S  §157.205  and 
284.223  of  the  Commission's  Regulations 


under  the  Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Georgia-Pacific  Corporation 
(Georgia-Pacific),  an  end-user,  under  the 
blanket  certificates  issued  in  Docket  No. 
CP9(>-2125-000  and  Docket  No.  CP88- 
316-000,  respectively,  pursuant  to 
section  7  of  the  NGA.  all  as  more  fully 
set  forth  in  the  requests  which  are  open 
to  public  inspection. ' 
South  Georgia  and  Southern  have 


'  Hiese  prior  notice  requests  are  not 
consolidated. 


provided  information  applicable  to  each 
transaction  for  Georgia-Pacinc, 
including  the  type  of  transportation 
service;  the  appropriate  transportation 
rate  schedule;  the  peak  day,  average 
day,  and  annual  volumes;  the  service 
initiation  date;  and  related  ST  docket 
number  of  the  120-day  transaction  under 
§  284.223  of  the  Commission's 
Regulations,  as  summarized  in  the 
appendix. 

Comment  date:  November  12, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Federal  Register  /  Vol.  56.  No.  192  /  Thursday,  October  3.  1991  /  Notices 


50111 


Docket  Na 

Peak  day. 
average  day, 
annual  Met 

Receipt  poinu  ■ 

Delivery  pouits 

Contract  date,  rate  achedule,          Related  docket. 
service  type                        ttail  up  date 

CP91-3186-000 
CP91-3ie7-000 

560 
560 

204.400 
563 
563 

205.495 

AL.    _ 

AL  LA.  OLA,  MS,  TX.  OTX _.. 

GA „ .._ 

AL 

7-32-91.  FT.  Finn.   

7-23-91.  FT.  Firm 

ST91-9909 
7-27-91 

ST91-990e 

11 

7-27-91 

'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 


14.  Williston  Basin  Interstate  Pipeline 
Co. 

[Docket  No.  CP91-3iee-000| 

Take  notice  that  on  September  20. 
1991.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501,  filed  in  Docket  No. 
CP91-3169-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  two  sales  taps 
and  appurtenant  faciUties  located  in 
Park  County,  Wyoming,  under  the 
certificate  issued  in  Docket  No.  CP82- 
487-000,  et  al.,  pursuant  to  section  7  of  • 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Montana-Dakota 
Utilities  Co.  (Montana-Dakota)  has 
advised  Williston  Basin  that  it  no  longer 
requires  service  through  the  above- 
mentioned  sales  taps  located  in  Park 
County,  Wyoming,  because  its  end-use 
customers  will  now  receive  service 
through  extensions  of  Montana-Dakota's 
distribution  lines.  It  is  further  stated  that 
the  proposed  abandonment  will  not 
affect  Williston  Basin's  peak  day  or 
annual  sales  to  Montana-Dakota. 

Comment  date:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 


J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
dale  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214),  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  91-23759  Filed  10-2-91;  8:45  am) 
WLLiMO  coDC  (rir-oi-ai 


(Docket  Not.  TC9 1-13-000.  TC91- 17-000, 
TC91-1 1-001,  TC91-12-000.  TC91-21-000] 

Arkia  Energy  Resources,  Williams 
Natural  Gas  Co.,  Mississippi  River 
Transmission  Corp.,  Southern  Natural 
Gas  Co.;  Tariff  Sheet  Filings 

September  26. 1991. 

Take  notice  that  the  following 
pipelines  •  have  filed  revised  tariff 
sheets  to  become  effective  November  1. 
1991.  pursuant  to  i  281.204(b)(2)  of  the 
Commission's  Regulations,  which 
requires  interstate  pipelines  to  update 
their  respective  index  of  entitlements 
annually  to  refiect  changes  in  priority  2 
entitlements  (Essential  Agricultural 
Users), 


■  Addmtet  of  the  pipelines  arc  listed  in  the 
Appendix  hereto. 


50112  Federal  Register  /  Vol.  56.  No.  192  /  Thursday.  October  3.  1991  /  Notices 


Pipeline  and  docket  ^4o. 


(1)  Williams  Natural  Gas  Company.  TC91-17-000,  Filed:  September  13,  1991 

(2)  Af1<la  Energy  Resources,  TC91-13-000,  Filed;  September  16,  1991 


(3)  Mississippt  River  Transmission  Corporatmn.  TC91-1 1-001,  Filed:  September 
16.  1991. 


(4)  Columbia  Gas  Transmission  Corporation,  TC91-12-O00,  filed:  September  13, 
1991. 


(S)  Southern  Natural  Gas  Company.  TC01-21-000,  Filed:  September  16.  1991 . 


First  Revised  Sheet  Nos.  265-269  of  FERC  Gas  Tariff  First  Revised  Volume  No. 
1. 

First  Revised  Sheet  No.  10  of  FERC  Gas  Tariff,  Second  Revised  Volume  No  i 
DC-B-11 

Fourth  Revised  Sheet  hto.  32,  Third  Revised  Sheet  No.  92,  Third  Revised  Sheet 
No.  93,  Third  Revised  Sheet  No.  95,  Third  Revised  Sheet  rto.  96.  Original 
Sheet  1^.  97,  Original  Sheet  No.  98,  Original  Sheet  No.  99,  Original  Sheet  No. 
100  of  FERC  Gas  Tariff,  Second  Revised  Volume  No.  1. 

Second  Revised  Sheet  No.  270,  Second  Revised  Sheet  No.  271,  Second  Revised 
Sheet  No.272,  Second  Revised  Sheet  No  273,  Second  Revised  Sheet  No.  274, 
First  Revised  Sheet  1^.  275.  Second  Revised  Sheet  No.  276,  Second  Revised 
Sheet  No.  277,  Second  Revised  Sheet  No.  278,  SecorxJ  Revised  Sheet  No. 
279,  Second  Revised  Sheet  No  280,  Second  Revised  Sheet  No  281,  Second 
Revised  Sheet  No.  282,  Second  Revised  Sheet  No.  283,  Second  Revised 
Sheet  No.  284,  Second  Revised  Sheet  No.  285,  Second  Revised  Sheet  No. 
286,  Second  Revised  Sheet  No.  287,  Second  Revised  Sheet  No.  288,  Second 
Revised  Sheet  No.  289,  Second  Revised  Sheet  No.  290,  Second  Revised 
Sheet  No.  291,  Second  Revised  Sheet  No.  292,  Second  Revised  Sheet  No. 
293,  SecorxJ  Revised  Sheet  No.  294,  Second  Revised  Stieet  No.  295,  Second 
Revised  Sheet  No.  296,  Second  Revised  Sheet  tto.  297,  Second  Revised 
Sheet  No.  298,  Second  Revised  Sheet  No.  299,  Second  Revised  Sheet  No. 
300,  Second  Revised  Sheet  No.  301,  Second  Revised  Sheet  No.  302,  Second 
Revised  Sheet  No.  303,  Second  Revised  Sheet  tto.  304,  Second  Revised 
Sheet  rto.  305,  First  Revised  sheet  No.  306,  Original  Sheet  No.  307,  Original 
Sheet  No.  308,  Original  Sheet  No.  309,  Original  Sheet  No.  310  of  Fere  Gas 
Tariff,  First  Revised  Volume  No.  1 . 

Fifteenth  Revised  Sheet  No.  61,  First  Revised  Sheet  No.  61A.01,  Fourteenth 
Revised  Sheet  No.  62.  First  Revised  Sheet  No.  62.01,  Sixth  Revised  Sheet  No. 
62A,  First  Revised  Sheet  No.  62A.01 ,  Seventeenth  Revised  Sheet  No.  63,  First 
Revised  Sheet  No.  63.01,  Ninth  Revised  Sheet  No.  63A,  First  Revised  Sheet 
No.  63A.01.  Sixteenth  Revised  Sheet  No.  64,  First  Revised  Sheet  No.  64.01. 
Eighth  Revised  Sheet  No.  64A.01,  First  Revised  Sheet  No.  64A.01,  Seven- 
teenth Revised  Sheet  No.  66.  First  Revised  Sheet  No.  66.01,  First  Revised 
Sheet  No.  66A.01.  Eighteenth  Revised  Sheet  No.  67,  Tenth  Revised  Sheet  No. 
67 A,  Eighth  Revised  Sheet  t4o.  68,  First  Revised  Sheet  No.  68  01,  First 
Revised  Sheet  No  68A.01,  Tenth  Revised  Sheet  No.  69,  Tenth  Revised  Sheet 
No.  70.  First  Revised  Sheet  No.  70.01,  First  Revised  Sheet  No.  70A.01, 
Seventeenth  Revised  Sheet  No.  71,  Ninth  Revised  Sheet  No.  71  A,  Fourteenth 
Revised  Sheet  No.  72,  First  Revised  Sheet  No.  72.01,  First  Revised  Sheet  No. 
72A.01.  Thirteenth  Revised  Sheet  No.  73,  First  Second  Revised  Sheet  No. 
73.01,  Sixth  Revised  Sheet  No.  73A,  First  Revised  Sheet  No.  73A.01.  Sixteenth 
Revised  Sheet  Ito.  74,  First  Revised  Sheet  No.  74.01.  Ninth  Revised  Sheet  No. 
74A.  First  Revised  Sheet  No.  74A.01,  Fifteenth  Revised  Sheet  f^.  75,  First 
Revised  Sheet  No.  75.01.  Eighth  Revised  Sheet  I*).  75A,  First  Revised  Sheet 
No.  75A.01,  Eighteenth  Revised  Sheet  No.  77.  First  Revised  Sheet  No.  77.01, 
First  Revised  Sheet  No.  77A.01,  Eighteenth  Revised  Sheet  No.  78.  Tenth 
Revised  Sheet  No.  78A,  Eighth  Revised  Sheet  No.  79,  First  Revised  Sheet  No. 
79.01.  First  Revised  Sheet  No.  79A.01,  Tenth  Revised  Sheet  No.  80,  Tenth 
Revised  Sheet  No.  81,  First  Revised  Sheet  No.  81.01,  First  Revised  Sheet  No. 
81A.01,  Seventeenth  Revised  Sheet  No.  82,  Seventeenth  Revised  Sheet  No. 
82A. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  sheet  filings  should  on  or  before 
October  7. 1991.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
AH  protests  filed  with  the  Commission 
wilt  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  CasheD, 

Secretary. 

Appendix 

Arkla  Energy  Resources.  P.O.  Box  21734, 

Shreveport,  Louisiana  71151. 
Mississippi  River  Transmission  Corp., 

9900  Clayton  Road,  St.  Louis.  Missouri 

63124. 
Williams  Natural  Gas  company.  P.O. 

Box  3288,  Tulsa,  Oklahoma  74101. 
Columbia  Gas  Transmission 

Corporation,  1700  MacCorkle  Ave. 

SE.,  P.O.  Box  1273,  Charleston,  West 

Virginia  25325-1273. 
Southern  Natural  Gas  Company.  Post 

Office  Box  2563.  Birmingham. 

Alabama  35202-2563. 

|FR  Doc.  91-23763  Filed  10-2-91;  8:45  am| 

BILLING  COOC  6717-01-M 


[Docket  No.  TC91-14-000] 

Southern  Natural  Gas  Co.;  Petition  for 
Waiver 

September  26. 1991. 

Take  notice  that  on  September  16, 
1991.  Southern  Natural  Gas  Company, 
(Southern).  P.O.  Box  2563.  Birmingham, 
Alabama  35202-2563,  tendered  for  filing 
a  Petition  For  Waiver  of  certain 
provisions  of  the  Stipulation  and 
Agreement  dated  December  30, 1981  in 
Docket  No.  TC81-64-000. 

By  order  dated  March  18. 1982.  the 
Commission  approved  the 
aforementioned  Stipulation  and 
Agreement,  which  established  the 
procedures  to  be  followed  in  updating 
the  Priority  2.1  Essential  Agricultural 
Use  (EAU)  requirements  of  Southern's 
resale  and  direct  sale  customers.  One 
provision  of  the  Stipulation  and 
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Agreement  requires  Southern  to 
resurvey  triennially  its  customers'  EAU 
requirements  in  order  to  update  its 
Index  of  Requirements  to  reflect  any 
changes  in  their  EAU  requirements.  A 
triennial  survey  is  due  to  be  conducted 
this  year. 

Southern  submits  that  there  is  good 
cause  to  waive  the  triennial  survey 
requirement  for  1991  based  on  the  fact 
that  it  filed  on  September  19. 1991  in 
Docket  No.  TC91-18-000  a  completely 
revised  Index  of  Requirements,  pursuant 
to  a  Commission  Order,*  which  includes 
updates  to  the  EAU  requirements. 
Suthern  states  that  it  also  gave  its 
customers  the  opportunity  to  submit 
voluntary  EAU  updates  which  Southern 
included  in  the  Index  filed  on  September 
19, 1991.  Southern  states  that  its 
customers  advised  it  that  they  supported 
a  waiver  of  the  triennial  review  in  light 
of  the  update  being  filed  to  the  entire 
Index  of  Requirements,  including  all 
EAU  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  a  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.214, 
385.211).  All  such  Motions  or  Protests 
should  be  filed  on  or  before  October  7, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CashelL 
Secretary. 
|FR  Doc.  91-23760  Filed  10-2-91:  8:45  am) 

BILUNG  CODE  (TU-OIHI 

[Docket  Na  TC91-18-000] 

Southern  Natural  Gas  Co.;  Correction 
to  Proposed  Changes  to  FERC  Gas 
Tariff 

September  26. 1991. 

In  the  Notice  of  Proposed  Changes  To 
FERC  Gas  Tariff  issued  on  September 
19, 1991,  in  Docket  No.  RP91 -221-000, 
the  caption  reflected  an  incorrect  docket 
number  "RP91-221-000".  The  correct 
docket  number  should  be  Docket  No. 
TC91-18-000.  The  docket  number 
referenced  above  reflects  the  correct, 
current  docket  number  for  the 
proceeding. 


Further,  the  filing  date  shown  on  page 
one,  line  one  "September  15, 1991",  was 
incorrect  and  should  have  been  listed  as 
September  19, 1991. 

Additionally,  the  closing  date  for  all 
comments  on  or  protests  to  said  filing 
shown  on  page  three,  paragraph  three, 
as  "September  26, 1991",  has  been 
extended  to  October  3. 1991. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  91-23762  Filed  10-2-fll:  8:45  am| 

MLUNO  CODE  tZIT-OI-M 


[Docket  No.  TC9 1-1 5-000] 

South  Georgia  Natural  Gas  Co.; 
Petition  for  Waiver 

September  26, 1991. 

Take  notice  that  on  September  16, 
1991,  South  Georgia  Natural  Gas 
Company,  (South  Georgia),  P.O.  Box 
2563,  Birmingham,  Alabama  35202-2563, 
tendered  for  filing  a  Petition  For  Waiver 
of  certain  provisions  of  the  Stipulation 
and  Agreement  dated  December  30, 1981 
in  Docket  No.  TC81-63-000. 

By  order  dated  March  18. 1982,  the 
Commission  approved  the 
aforementioned  Stipulation  and 
Agreement,  which  established  the 
procedures  to  be  followed  in  updating 
the  Priority  2.1  Essential  Agricultural 
Use  (EAU)  requirements  of  South 
Georgia's  resale  and  direct  sale 
customers.  One  provision  of  the 
Stipulation  and  Agreement  requires 
South  Georgia  to  resurvey  triennially  its 
customers'  EAU  requirements  in  order 
to  update  its  Index  of  Requirements  to 
reflect  any  changes  in  their  EAU 
requirements.  A  triennial  survey  is  due 
to  be  conducted  this  year. 

South  Georgia  submits  that  there  is 
good  cause  to  waive  the  triennial  survey 
requirement  for  1991  based  on  the  fact 
that  it  is  currently  in  the  process  of 
revising  its  Index  of  Requirements  in  its 
entirety  which  includes  updates  to  the 
EAU  requirements.  South  Georgia  states 
that  it  also  gave  its  customers  the 
opportunity  to  submit  voluntary  EAU 
updates  but  all  of  the  customers  waived 
the  opportunity  to  update  their  EAU 
requirements.  South  Georgia  indicates 
that  its'  customers  advised  it  that  they 
supported  a  waiver  of  the  triennial 
review  in  light  of  the  ongoing  update  to 
the  entire  Index  of  Requirements  and 
the  submission  of  revised  EAU 
requirements  only  two  years  ago.* 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  a  Protesl  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  Motions  or  Protests 
should  be  filed  on  or  before  October  7. 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-23761  Filed  10-2-91:  8:45  am) 

MLUNO  COOC  (717-01-11 


[Docket  No.  CP89-93-007I 

Williams  Natural  Gas  Co.;  Order  on 

Remand  Requesting  Briefs  From 
Parties  and  Interested  Persons 

Issued  September  26, 1991. 

Before  Commissioners:  Martin  L.  Allday. 
Chairman:  Charles  A.  Trabandt.  Elizalieth 
Anne  Moler.  )erry  |.  Langdon  and  Branko 
Terzic. 

This  case  involves  the  competition 
between  an  interstate  pipeline  company 
and  a  local  distribution  company  for  the 
right  to  transport  natural  gas  to  a  newly 
constructed  cogeneration  plant — a 
competition  won  by  the  pipeline.  The 
proceeding  has  been  remanded  for  the 
second  time,  on  the  same  jurisdictional 
issue,  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.'  The  local  distribution  company, 
Oklahoma  Natural  Gas  Company 
(ONG),  contends  that  the  Commission 
lacks  jurisdiction  over  the  12.4-mile 
lateral  pipeline  which  the  interstate 
pipeline,  Williams  Natural  Gas 
Company  (Williams),  constructed  and 
now  operates  pursuant  to  a  Commission 
certificate  to  serve  the  cogeneration 
plant,  PowerSmith  Cogeneration  Project 
Limited  Partnership  (PowerSmith). 

The  Commission  considers  this 
jurisdictional  question  to  be  an 
important  issue  raising  important 
implications  for  the  Commission's 
mandate  under  both  the  Natural  Gas. 
Act  (NGA)  and  the  Natural  Gas  Policy 
Act  (NGPA)  and  its  open  access 
program.  Since  the  explanation  which 


Docket  No  RP88-17-m2  at  44  FERC  \  61.147. 


'  Docket  No.  TC89-12-000  filed  September  15, 
1969.  letter  order  issued  November  1, 1989. 


'  Oklahoma  Natural  Cos  Company  v.  FERC. 
(Case  No.  90-1603.  DC.  Cir..  August  2. 1991). 
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the  Commission  has  provided  in 
response  to  the  Hrst  court  remand  '  was 
again  found  to  be  inadequate  by  the 
court,  the  Commission  is  inviting  the 
parties  as  well  as  all  interested  persons 
who  believe  they  might  be  affected  by 
the  jurisdictional  implications  of  this 
case  to  file  briefs  and/or  to  intervene  in 
this  proceeding.  Persons  that  could  be 
affected  by  the  decision  to  be  rendered 
by  the  Commission  on  the  recent 
remand  are  invited  to  intervene  in  the 
proceeding  at  this  time.  All  interventions 
which  are  received  within  thirty  days  of 
the  issuance  of  this  order  will  be  treated 
as  timely.  Upon  consideration  of  the 
briefs  and  the  reply  briefs,  the 
Commission  will  issue  a  subsequent 
order  on  the.  merits  in  response  to  the 
pending  court  remand. 

I.  Procedural  History 

Williams  operates  a  16-inch 
certificated  interstate  pipeline  called  the 
"Cement  Pipeline"  which  takes  gas  from 
producers  in  western  Oklahoma  and 
transports  it  in  interstate  commerce. 
PowerSmith  is  a  newly  constructed 
cogenerafion  plant  in  Oklahoma  City, 
approximately  12  miles  away  from  the 
Cement  Rpeline.  Ladd  Gas  Marketing, 
Inc.  (Ladd)  has  agreed  to  sell 
PowerSmith  all  its  gas  requirements  for 
fifteen  years,  and  Ladd,  PowerSmith  and 
Williams  have  entered  into  a 
transportation  agreement  whereby 
Williams  will  deliver  gas  from  its 
Cement  Pipeline  to  PowerSmith — which 
requires  the  construction  of  a  12.4  mile 
lateral  pipeline,  the  certification  of 
which  is  the  subject  of  this  proceeding. 
Ladd  will  compensate  WiUiams  by 
delivering  gas  to  its  pipeline  at  a  number 
of  designated  receipt  points  downstream 
of  the  new  lateral,  including  locations  in 
Kansas  and  Wyoming.  Thus,  the 
transportation  will  be  accomplished  by 
means  of  a  backhaul  arrangement  in 
which  WiUiams  will  be  compensated  for 
delivering  gas  to  PowerSmith  in 
Oklahoma  by  Ladd's  delivery  of  gas  to 
Williams  in  Oklahoma,  Kansas  and 
Wyoming.  The  gas  delivered  to 
PowerSmith  in  Oklahoma  was  produced 
in  that  state. 

A.  Initial  FERC  Certificate  Proceeding 

On  October  28, 1988.  Williams  filed  an 
application  for  a  certificate  of  public 
convenience  and  necessity,  requesting 
authorization  to  construct  and  operate 
the  proposed  12.4  mile  lateral  On 
February  18, 1989,  the  Commission 
issued  a  certi.^cate  '  to  Williams  and 


denied  ONG's  request  for  a  hearing. 
Williams  accepted  the  certificate.  ONG 
filed  a  motion  for  stay  and  a  separate 
request  for  rehearing.  Williams  filed  a 
request  for  rehearing. 

On  March  31, 1989,  the  Commission 
issued  an  order  denying  the  motion  for 
stay  and  toiling  the  request  for 
rehearing.* 

On  May  31, 1989,  the  Commission 
issued  an  order  denying  rehearing  and 
clarifying  its  prior  order.' 

On  December  12, 1989,  the 
Commission's  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  issued 
a  letter  order  accepting  Williams'  tariff 
filing  to  be  effective  October  1, 1989.* 
On  August  18, 1990,  the  facilities  were 
placed  into  operation. 

B.  Concurrent  State  Proceeding 

On  October  18, 1988,  ten  days  before 
Williams  filed  its  certificate  application, 
ONG  filed  a  declaratory  judgment 
action  in  District  Court  for  Oklahoma 
County,  Oklahoma  (referred  to  as  state 
court),  asserting  that  its  franchise  to  sell, 
transport  and  distribute  natural  gas  to 
the  general  public  in  Oklahoma  City 
gives  it  the  sole  right  to  use  city  streets,^ 
to  the  exclusion  of  a  nonfranchised 
transporter  such  as  Williams. 

On  February  16, 1989,  the  same  day 
Williams'  certificate  was  granted,  the 
Oklahoma  state  court  ruled  in  ONG's 
favor.  The  state  court  held  that,  under 
Oklahoma  law,  ONG's  franchise 
insulates  it  from  competition  in 
Oklahoma  City.  The  state  court 
specifically  reserved  for  a  later  time  the 
issue  of  whether  federal  law  preempts 
Oklahoma  law  and,  thus,  whether  the 
FERC  certificate  negates  the  Oklahoma 
franchise  requirement. 

On  March  28, 1989,  Williams  brought 
an  action  to  enforce  its  certificate  in  the 
U.S.  District  Court  for  the  Western 
District  of  Oklahoma  (referred  to  as 
federal  district  court)  pursuant  to  §  7(h} 
of  the  NGA.  Williams  sought  to 
condemn  rights  of  way  across  city 
streets  to  construct  and  operate  the 
lateral  pipeline  and  to  quiet  Williams' 
title  to  those  rights  of  way  as  against 
ONG's  franchise  rights.  On  April  18, 
1989,  the  federal  district  court 
authorized  Williams  to  condemn  city 


»  Oklahoma  Satural  Cos  Company  v.  FERC.  908 
F.2d  708  (D.C.  Cir.  1990). 

'  Williams  Natural  Gas  Company,  46  FERCt 
61.160  (1969). 


■•  Williams  Natural  Gas  Company.  46  FERC  \ 
61.408(1989). 

'  Williams  Natural  Gas  Company.  47  FERC  f 
61.308(1989). 

*  Williams  Natural  Gas  Company.  Letter  order, 
dated  December  12, 1989. 

'  ONG  has  a  city  franchise  which  grants  it  the 
right  to  construct,  operate  and  maintain  facilities  in 
the  public  streets  and  other  public  ways  for  its 
distribution  purposes.  Williams'  pipeline 
construction  would  require  access  to  and  use  of  the 
streets  of  Okldhoma  City. 


rights  of  way  "for  the  purpose  of  laying 
a  pipeline"  pursuant  to  the  certificate. 
However,  the  court's  order  made  no 
mention  of  Williams'  ability  to 
"operate"  the  pipeline. 

In  response,  ONG  sougnt  and 
obtained  from  the  state  court  a 
temporary  restraining  order  (TRO) 
enjoining  Williams  from  constructing  the 
pipeline  across  city  streets.  On  May  1, 
1989,  the  federal  district  court  enjoined 
enforcement  of  the  state  TRO,  finding 
that  it  interfered  with  its  jurisdiction  and 
order  permitting  construction.  However, 
the  federal  district  court  declined  to 
enjoin  the  state  court's  consideration  of 
the  preemption  issue. 

On  May  11. 1989,  Williams  and 
PowerSmith  requested  the  federal 
district  court  to  reconsider  its  decision 
and  enjoin  the  state  court's 
consideration  of  the  preemption 
question.  However,  while  this  motion 
was  pending,  the  state  court  decided  the 
preemption  issue,  holding  the  certificate 
did  not  preempt  the  state  franchise 
requirement.  "The  state  court  thereby 
permanently  enjoined  the  construction 
and  operation  of  the  pipeline, 
notwithstanding  the  Commission 
certificate. 

On  May  22, 1989,  the  federal  district 
court  issued  an  order  granting 
condemnation  rights  to  Williams  "for 
the  purpose  of  the  construction, 
maintenance  and  operation"  of  the 
pipeline.  The  court  then  held  a  hearing 
to  consider  a  further  request  by 
Williams  and  PowerSmith  to  construe 
federal  condenmation  rights  under  the 
NGA  and  to  stay  the  enforcement  of  the 
state  court  order  to  the  extent  it 
interfered  with  the  May  22 
condemnation  order. 

On  May  30, 1989,  the  federal  district 
court  refused  to  grant  further  injunctive 
relief.  The  federal  district  court 
concluded  that  the  state  court  decision 
on  preemption  had  effectively  deprived 
the  federal  courts  of  authority  to  reverse 
or  reconsider  the  preemption  issue.' 

On  July  18, 1989,  Williams  and 
PowerSmith,  appealed  the  state  court 
decision  permanently  enjoining 
construction  and  operation  of  the 
pipeline  to  the  Oklahoma  Supreme 
Court.'  This  appeal  is  currently  pending. 


•  The  federal  district  court  believed  itself  bound 
by  the  doctrine  of  Rooker  v.  Fidelity  Trust  Co..  263 
U.S.  413.  415-18.  to  defer  to  the  sUte  courts 
decision,  with  appellate  relief  available  to  Williams 
only  through  the  Oklahoma  Supreme  Court 
However,  the  court  certified  the  matter  for 
immediate  review  to  the  U.S.  Court  of  Appeals  for 
the  10th  Circuit  under  28  U.S.C.  1292(b). 

•  Smith  Cogeneration.  Inc.  v.  Oklahoma  Natural 
Cos  Co..  Case  No.  73649  (Okla.  filed  July  18. 1989). 
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C.  Tenth  Circuit  Decision 

Williams  and  PowerSmith  also 
petitioned  the  U.  S.  Court  of  Appeals  for 
the  Tenth  Circuit  for  review  of  the 
federal  district  court  decision  refusing  to 
grant  injunctive  relief  from  the  state 
court  decision  enjoining  construction  of 
the  pipeline.  The  Tenth  Circuit  reversed, 
holding  that  upon  the  issuance  of  the 
certificate,  the  provisions  of  NGA 
section  19(a]  and  (b)  provided  the 
exclusive  course  for  judicial  review  of 
the  Commission's  decision  and  barred 
collateral  attack  in  either  the  state  or 
federal  district  courts  as  to  those  issues 
that  could  have  been  raised  in  the  FERC 
proceeding  or  appeal.'" 

ONG  petitioned  the  U.S.  Supreme 
Court  for  writ  of  certiorari  to  the  Tenth 
Circuit  decision,  which  petition  the 
Court  denied." 

On  August  9. 1990.  the  United  States 
District  Court  for  the  Western  District  of 
Oklahoma  enjoined  enforcement  of  the 
state  court  injunction.** 

D.  First  D.C.  Circuit  Remand  (ONG  I) 

ONG  also  petitioned  the  District  of 
Columbia  Circuit  for  review  of  the 
Commission  orders  issuing  Williams  a 
certificate.  In  ONG  I  the  D.C.  Circuit 
affirmed  the  Commission's  ruling  that 
the  proposed  "bypass"  was  in  the  public 
interest,  held  that  Williams'  Cement 
Pipeline  was  part  of  an  integrated 
interstate  pipeline  system  rather  than  a 
gathering  facility,  and  ruled  that  the 
12.4-mile  pipeline  was  not  exempt  from 
Commission  jurisdiction  as  a  gathering 
facility.  However,  it  found  that  the 
Commission  had  not  sufficiently 
explained  the  basis  for  its  exercise  of 
jurisdiction  over  the  proposed  facilities 
on  the  basis  that  they  were  in  interstate 
commerce,  and  therefore  remanded  the 
case  to  the  Commission  for  further 
explanation. 

On  September  19, 1990,  the 
Commission  affirmed  its  prior 
determination  that  the  proposed 
services  and  facilities  were  subject  to 
the  Commission's  jurisdiction.*'  First, 
the  Commission  explained  that  the 
economic  effect  of  the  backhaul  was 
that  a  specific  amount  of  gas  would 
enter  Williams'  system  in  Kansas  and 
Wyoming  and  that  same  amount  of  gas 


'•  William$  Natural  Cos  Company  v.  The  City  of 
Oklahoma  City.  890  F.2d  255.  286  (10th  Cir.  1989). 

' '  Oklahoma  Natural  Gas  Company  v.  Williams 
Natural  Gas  Company,  cert,  denied,  110  S.Ct.  3236 
(1990). 

'«  Order  of  the  District  Court  for  the  Western 
District  of  Oklahoma.  Issued  August  9. 1990.  in 
Williams  Natural  Cos  Co.  v.  City  of  Oklahoma,  No. 
CIV-e9-519-A.  enjoining  enforcement  of  state  court 
Injunction.  ).A.  613-15. 

■*  Williams  Natural  Gas  Company,  52  FERC1 
61.294(1990). 


would  leave  Williams'  system  in 
Oklahoma,  for  delivery  to  PowerSmith. 
The  Commission  cited  United  Gas 
Improvement  Co.  v.  Continental  Oil 
Co.**  wherein  the  Supreme  Court  held 
that  the  mere  change  in  form  of  a 
transaction  does  not  oust  the 
Commission  of  jurisdiction  where  the 
determinative  economic  fact  establishes 
that  jurisdiction.  The  Commission 
explained  that  transportation  by 
backhaul  is  equivalent  to  any  other  form 
of  transportation  since  gas  is  received  at 
one  point  on  the  system  and  dehvered  to 
another  point  on  the  system.  The  end- 
user  is  indifferent  as  to  whether  the  gas 
is  delivered  to  it  by  front  haul  or 
backhaul.** 

Second,  the  Commission  explained 
that  since  the  Cement  Pipeline  is  a 
jurisdictional  facility,  it  follows  under 
F.P.C.  v.  East  Ohio  Gas  Co.*'  and 
California  v.  F.E.R.C.*''  that  the  entire 
transaction  is  within  the  Commission's 
transportation  jurisdiction. 

Third,  the  Commission  explained  that 
the  rationale  articulated  by  the  court  in 
California  v.  Lo-Vaca  Gathering  Co.** 
applied  because  the  gas  received  by 
Williams  for  PowerSmith  will  be 
commingled  with  other  gas  in  Williams' 
Cement  Pipeline.  Consequently,  some  of 
the  gas  will  be  transported  out-of-state. 
The  Commission  explained  that  under 
Lo-Vaca.  these  circumstances  make  the 
entire  transaction  subject  to  the 
Commission's  jtirisdiction."  ONG 
sought  rehearing,  which  the  Commission 
denied.*" 

II.  Current  D.C.  Circuit  Remand  (ONG 
H) 

On  August  2. 1991.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  again  remanded  the  case  to  the 
Commission  for  a  further  explanation  of 
the  basis  of  the  Commission's 
jurisdiction  over  the  proposed 
transaction.*' 

The  court  noted  that  the  Commission 
relied  on  United  Gas  for  support  of  its 
position  that  the  imderlying  economic 
facts  of  the  backhaul  transaction  should 
determine  its  jurisdiction.  The  court 
further  noted  that  United  Gas  concerned 


'*  United  Gas  Improvement  Co.  v.  Continental 
Oil  Co.,  et  al..  381  U.S.  392.  399-402  (1965). 

'»  52  FERC  at  62.157  (1990). 

'•  Federal  Power  Commission  v.  East  Ohio  Gas 
Co.  et  al..  338  U.S.  464  (1950). 

"  Public  Utilities  Commission  of  the  State  of 
California  et  al.  v.  F.E.R.C.,  900  F.2d  289  (D.C.  Cir. 
1990). 

'•  California  et  al.  v.  Lo-Vaca  Gathering  Co.,  et 
oL  379  U.S.  366  (1965). 

>*  52  FERC  at  62.156  (1990). 

*o  Williams  Natural  Gas  Company.  53  FERCf 
61,399  (1990). 

"  Oklahoma  Natural  Gas  Company  v.  F£JIC 
Case  No.  90-1803  (D.C  Cir.  1991). 


a  "sale  for  resale",  rather  than  a 
backhaul.  The  court  stated  that  the 
concept  of  sale  seems  more  amenable  to 
an  "economic"  interpretation  than  does 
"transportation",  which  appears  most 
naturally  to  refer  to  the  actual  physical 
movement  of  gas.  The  court  also  stated 
that  the  Commission  relied  on  its  own 
regulation  that  defines  a  backhaul  as 
transportation.**  rather  than  relying  on 
the  statute  or  the  legislative  history.*'  In 
a  footnote.**  the  court  stated  that  it 
previously  has  noted  that  a  backhaul  is 
treated  as  transportation  under  the 
Commission's  regulations,  but  that  the 
court  has  expressed  no  views  as  to  the 
Commission's  power  to  use  that 
definition  to  expand  its  jurisdiction. 
Finally,  the  court  stated  that  "the 
Commission  must  provide  (the  court) 
with  more  (explanation)  to  gain 
acceptance  of  its  definition  (that 
interstate  transportation  includes 
backhauls)."** 

As  to  the  Commission's  contention 
that  the  rationale  in  East  Ohio  and 
California  v.  F.E.R.C.  applied  here,  the 
court  stated  that  in  those  cases  the  issue 
presented  was  the  application  of  an 
exception  to  the  Commission's 
jurisdiction  over  interstate 
transportation  because  the  subject  lines 
were  alleged  to  be  used  for  local 
distribution  facilities.  The  court  further 
stated  that  the  exception  for  local 
distribution  facilities  assumes  that  there 
is  interstate  gas  in  the  pipelines: 
otherwise  the  Commission  would  have 
no  jurisdiction  to  begin  with,  and  there 
would  be  no  need  for  an  exception.  In 
the  context  of  defining  the  term  "local 
distribution  facility",  the  court  held  the 
high  pressure  natiu%  of  a  pipeline  is 
clearly  relevant,  but  it  was  not  apparent 
why  that  should  be  so  when  the 
question  is  whether  the  gas  is 
transported  in  interstate  commerce  at 
all. 

The  court  also  was  not  persuaded  that 
the  commingling  theory  which  the 
Supreme  Court  used  to  support  federal 
jurisdiction  in  Lo-Vaca  was  applicable 
here.  Similarly,  the  court  was  not 
persuaded  by  the  Commission's 
counsel's  argument  that  the  facts  of 
Louisiana  Power  &  Light  Co.  v.  F.P.C.** 
are  almost  indistinguishable  from  this 
case.  In  Louisiana  Power  the  gas 
company  injected  some  of  its  gas  from 
the  interstate  system  into  an  intrastate 
system,  thereby  creating  federal 


"  See  18  C.F.R.  |  284.1(a). 
**  Supra,  n.  21  (slip  opinion  at  page  5). 
**  Id.,  (slip  opinion  at  footnote  3). 
"  Id.,  (slip  opinion  at  page  6). 
»•  Louisiana  Power  *  Light  Co.  v.  F.P.C  483  F.2a 
623  (Sth  Cir.  1973).  cert  denied.  416  U.S.  874  (1974). 
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jurisdiction  over  the  latter.*'  Instead, 
the  court  stated  the  following: 

In  Lo-  Vaca  and  Louisiana  Power  the 
consequences  of  commingling  were  different 
from  those  presented  here.  The  legal  artd 
policy  concerns  in  Lo-  Vaca  and  Louisiana 
Power  depended  on  the  notion  that  gas  was 
"dedicated  to  interstate  commerce" 
whenever  it  was  commingled  in  any  fashion 
with  iurisdictional  gas.  That  concept, 
"dedicated  to  interstate  commerce," 
partaking  of  both  the  "sale  for  resale"  and 
"transportation"  basis  for  jurisdiction,  has. 
however,  been  undermined  by  changes  in  the 
industry  caused  by  the  massive  deregulation 
of  gas  transportation  pursuant  to  the  Natural 
Gas  Policy  Act  of  1978  and  the  Commission's 
promulgation  of  Orders  Nos.  436  &  500.** 

Finally,  the  court  noted  that  the 
Commission  had  not  sought  deference 
for  its  interpretation  of  the  statutory 
language  under  Chevron  U£A.  Inc.  v. 
Natural  Resources  Defense  Council, 
Inc.^'  The  court  stated  that  perhaps  the 
Commission  had  not  done  so  because 
the  question  whether  deference  is  due 
an  agency's  mterpretation  of  ambiguous 
language  fn  a  jurisdictionai  context  is 
unsettled.*"  The  court  also  noted  that 
the  Commission  had  not  attempted  to 
show  how  the  statutory  definition  of 
transportation  in  interstate  commerce  is 
affected  by  the  unbundling  •'  of  sales 
and  transportation  services  pursuant  to 
Orders  Nos.  436  &  500.»* 

III.  Request  for  Briefs 

The  Commission  is  requesting,  but  not 
requiring,  that  the  parties  and  other 
interested  persons  file  briefe  on  the 
issues  listed  below  no  later  than  30  days 
from  the  issuance  of  this  order.  Reply 
briefs  may  be  filed  45  days  &om  the 
issuance  of  this  order.  Upon 
consideration  of  the  briefs  and  the  reply 
briefs,  the  Commission  will  issue  a 
subsequent  order  on  the  merits  in 
response  to  the  pending  court  remand. 


"  Id.  at  627-629. 

'*  Supra,  n.  21  (slip  opinion  at  page  8). 

»•  Chevron  US.A.  lac  w.  Natural  Resourcea 
Defense  Council.  Inc..  467  VS.  837  (1S84). 

"  See.  e.g..  Business  Roundtoble  v.  S.EC.  905 
F.2d  40&  MS  (D.C.  Cir.  1990). 

"  Order  No*.  436  and  500  did  not  mandate  the 
unbundling  of  sale*  and  transportation  aervice. 
Order  Nos.  436  and  500  esUbUslied  a  voluntary 
program  of  open  access  transportation.  Although 
most  pipelines  now  provide  open  access 
transportation,  most  of  them  continue  to  provide 
sales  service  a*  well.  The  court  has  used  the  word 
"unbundling"  to  represent  the  shift  in  the  industry 
from  a  preponderance  of  sates  service  to  a 
preponderance  of  transportation  service.  The 
Commission  uses  the  word  '*imbundling~  in  a 
different  context,  as  in  the  Notice  of  Proposed 
Rulemaking  issued  in  Docket  No.  RM91-ll-aOO.  See 
In  Re  Pipeline  Service  Obli^tions  and  Revfsions  to 
Regulations  Governing  Setf-lmplemenring 
Transportation  Under  Part  2M  of  the  CoBimission's 
Regulations.  Notice  of  Propoaed  Ruiemskuig.  56 
FERCleiJ7»(l9ei). 

"  Supra,  n.  21  (slip  opinion  at  footnote  5). 


1.  Does  the  NGA.  the  NGPA.  the 
legislative  history  of  either  statote,  and/ 
or  case  law  support  the  proposition  that 
backhaul  arrangements  (and  also 
exchanges  and  displacements)  were 
intended  by  Congress  to  be  included  in 
the  definition  of  interstate 
transportation?  If  so,  please  elaborate 
and  provide  citations  and/or  examples. 

2.  What  additional  theories  support 
the  proposition  that,  for  jurisdictional 
purposes,  the  definition  of  interstate 
commerce  should  include  backhauls, 
exchanges,  and  displacements?  Please 
elaborate  and  provide  citations  and/or 
examples. 

3.  Is  the  court  correct  in  stating  (sHp 
opin.  at  5]  that  "(t]he  concept  of  sale 
seems  more  amenable  to  an  'economic' 
interpretation  than  does  'transportation*, 
which  appears  most  naturally  to  refer  to 
the  actual  physical  movement  of  gas." 

4.  Approximately  how  much  gas  in 
total,  or  what  percentage  of  gas,  is 
transported  by  means  of  a  backhaul, 
exchange,  or  displacement?  Of  this,  how 
much  is  transported  wherein  the 
molecules  of  gas  delivered  to  the  end 
user  do  not  cross  state  lines?  Please 
explain  the  basis  for  your  answer,  and 
whether  your  answer  refers  to  the 
industry  as  a  whole  or  to  your 
transactions  specifically. 

5.  What  would  be  the  effect  on  the 
industry,  interstate  commerce,  and  open 
access  transportation  service  if  such 
transactions  {i.e.,  backhauls,  exchanges, 
and  displacements  where  the  molecules 
of  gas  delivered  to  the  end  user  do  not 
cross  state  lines)  were  removed  from  the 
Commission's  jurisdiction?  Please 
elaborate  and  provide  citations  and/or 
examples. 

6.  What  role,  if  any,  should  o«vnersbip 
of  branch  or  lateral  line  play  in 
determining  whether  the  gas  is 
"transported"  interstate 

7.  What  precedential  support,  if  any, 
does  the  commingling  doctrine  set  forth 
in  Lo-Vaca  provide  for  a  finding  of 
jurisdiction  here? 

8.  Are  the  facts  here  indistinguishable 
from  Louisiana  Power?  If  yes,  has  the 
Louisiana  Power  decision  "been 
undermined  by  changes  in  the  industry 
caused  by  the  massive  deregulation  of 
gas  transportation  pursuant  to  the 
NGPA  and  the  Commission's 
promulgation  of  Orders  Nos.  436  and 
500." 

In  addition  to  the  above,  parties  and 
interested  persons  may  include  in  their 
briefs  any  other  comments,  citations,  or 
examples  which  they  believe  are 
relevant  to  the  court's  remand. 
However,  the  Commission  will  disregard 
any  comments  or  arguments  which  do 
not  directly  relate  to  the  jurisdictional 


issue  which  is  the  subject  of  the  coo»^ 
remand. 

The  Commission  Orders 

(A)  Parties  and  interested  persons  are 
requested,  but  not  required,  to  file  briefs 
on  the  issues  listed  in  the  body  of  this 
order,  as  well  as  other  comments  which 
they  believe  are  relevant,  no  later  than 
30  days  from  the  issuance  of  this  order. 
Parties  and  interested  persons  may  file 
reply  briefs  45  days  from  the  issuance  of 
this  order.  The  Commission  will 
disregard  any  comments  or  arguments 
which  do  not  directly  relate  to  the 
jurisdictional  issue  which  is  the  subject 
of  the  court  remand.  Upon  consideration 
of  the  briefs  and  the  reply  briefs,  the 
Commission  will  issue  a  subsequent 
order  on  the  merits  in  response  to  the 
pending  court  remand. 

(B)  Persons  that  could  be  affected  try 
the  precedence  established  in  this 
proceeding,  in  view  of  the  remand,  are 
invited  to  intervene  at  this  time.  All 
interventions  which  are  received  within 
thirty  days  of  the  issuance  of  this  order 
will  be  treated  as  timely. 

By  the  Commission. 
Lois  0.  Casbell, 
Secretary. 
|FR  Doc  91-23765  Piled  10-2-81:  8:45  am| 
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Office  of  FoesU  Energy 
I FE  Docket  No.  «1-51-Na] 

Fine  Natural  Gas  Co.;  Application  To 
Import  Natural  Gas  From  and  Export 
Natural  Gas  to  Canada  and  Mexico 

AOCNCV:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  and  export  natural  gas  to 
Canada  and  Mexico. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  22. 1991, 
of  an  application  filed  by  Fina  Natural 
Gas  Company  (Fma)  for  blanket 
authorization  to  import  up  to  100  Bcf  of 
natural  gas  from  Canada  and  Mexico 
and  to  export  up  to  100  Bcf  of  natural 
gas  to  Canada  and  Mexico.  The 
application  requests  that  the 
authorization  be  approved  for  a  period 
of  two  years  beginning  on  the  date  of 
the  first  delivery.  Only  existing  U.S. 
pipeline  facilities  would  be  used  to 
transport  this  gas  and  no  new 
construction  would  be  required. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
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Delegation  Order  Nos  0204-111  and 
0204-127.  Protests,  notions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  November  4, 1991. 

ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 

FOn  FURTHER  INFORMATION  CONTACT: 

P.  J.  Fleming,  Office  of  Fuels  Programs,  Fossil 
Energy.  U.S.  Department  of  Energy. 
Forrestal  Building,  room  3F-094, 1000 
Independence  Avenue,  SW.,  Washington, 
DC  20585,  (202)  586-1819. 

Diane  Stubbs,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6E-042, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-6867. 

SUPPLEMENTARY  INFORMATION:  Fina  is  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Dallas,  Texas.  It  is 
an  affiliate  of  Fina  Oil  and  Chemical 
Company  which  owns  substantial 
domestic  natural  gas  reserves  both 
onshore  and  on  the  Outer  Continental 
Shelf.  Fina  markets  gas  produced  by 
affiliated  and  nonaffiliated  companies  to 
local  distribution  companies  and  other 
users.  According  to  the  application,  the 
authority  requested  by  Fina 
contemplates  the  following  types  of 
import  and  expon  arrangements: 

(1)  Importation  of  supplies  of 
Canadian  and  Mexican  natural  gas  for 
consumption  in  U.S.  markets; 

(2)  Importation  of  Canadian  and 
Mexican  natural  gas  for  eventual  return 
(via  export]  to  Canadian  and  Mexican 
markets; 

(3)  Exportation  of  domestically 
produced  natural  gas  for  consumption  in 
Canadian  and  Mexican  markets;  and 

(4)  Exportation  of  domestically 
produced  gas  for  eventual  return  (via 
import)  to  U.S.  markets. 

Fina  proposes  to  import  and  export 
this  gas  either  for  its  own  account  or  as 
agent  on  behalf  of  others.  Although  the 
identity  of  the  parties  are  not  known  at 
this  time,  Fina  states  that  the  individual 
transactions  would  be  conducted 
through  arm's  length  bargaining  and  the 
price  would  be  competitive  in  the 
marketplace.  The  gas  to  be  exported  is 
asserted  to  be  incremental  to  the  needs 
of  current  domestic  purchasers  in  the 
area  from  which  the  supplies  would 
come.  If  the  application  is  granted.  Fina 
agrees  to  comply  with  DOE's  reporting 


requirements  imposed  in  previous 
blanket  authorizations. 

The  decision  of  Fine's  appHcation  for 
import  authority  will  be  made  consistent 
with  DOE's  natural  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  maricets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  reviewing 
natural  gas  export  applications,  the 
domestic  need  for  the  gas  to  be  exported 
is  considered,  and  any  other  issues 
determined  to  be  appropriate  in  a  « 
particular  case,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  these 
matters  as  they  relate  to  the  requested 
import  and  export  authority.  The 
applicant  asserts  that  this  import/export 
arrangement  would  be  in  the  public 
interest.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
ejects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  Hie  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 


Office  of  Fuels  Proj^rams  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  at 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  an  ^ 

additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Fina's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  September  28, 
1991. 

Anthony }.  Como, 

Director,  Off  ice  of  Coal  and  Electricity.  Office 
of  Fuels  Programs.  Fossil  Energy. 
[FR  Doc.  91-23834  Filed  10-2-91;  8:45  amj 
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[FE  Docket  Na  91-66-NG] 

Sierra  Pacific  Power  Co.;  Application 
for  Blanltet  Authorization  To  Import 
Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  Application  for 
Blanket  Authorization  to  Import  Natural 
Gas  from  Canada. 
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summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  August  19, 
1991.  of  an  application  filed  by  Sierra 
Pacific  Power  Company  (Sierra)  for 
blanket  authorization  to  import  up  to 
60,000,000  deka therms  (one  dekatherm 
equals  about  one  Mcf)  of  Canadian 
natural  gas  at  Sumas,  Washington. 
Sierra  requests  that  the  authorization  be 
approved  for  a  period  of  two  years 
beginning  on  the  date  of  the  first 
delivery  after  January  12, 1992,  the  date 
its  existing  blanket  import  authority 
issued  in  DOE/FE  Opinion  and  Order 
No.  369  (1  FE  1  70,786)  expires. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  November  4, 1991. 
ADDRESSES:  O^ice  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
FOR  FURTHER  INFORMATION  CONTACT: 
P.J.  Fleming,  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
094, 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-4819. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  Sierra  is 
a  regulated  public  utility  in  the  State  of 
Nevada  that  distributes  and  sells 
natural  gas  in  intrastate  commerce. 
Sierra  also  produces  and  sells  electricity 
at  wholesale  and  retail.  The  gas 
proposed  for  import  would  be  purchased 
from  various  Canadian  suppliers  for 
Sierra's  local  gas  distribution  operations 
and  as  a  fuel  for  its  powerplants. 
According  to  the  application,  the 
specific  terms  of  each  gas  supply 
contract  would  be  individually 
negotiated  at  arm's  length  and  the  price 
would  be  competitive  in  the 
marketplace.  This  gas  would  be 
transported  from  the  international 
border  on  the  existing  pipeline  system  of 
Northwest  Pipeline  Corporation.  No  new 
pipeline  construction  would  be  needed. 
If  this  application  is  approved,  Sierra 
must  file  quarterly  reports  with  FE 
detailing  each  import  transaction. 


Sierra's  reports  during  the  past  two 
years  indicate  that  about  16.000,000  Mcf 
of  gas  was  imported  through  June  1991 
under  its  existing  blanket  authorization. 

The  decision  of  Sierra's  application 
for  import  authority  will  be  made 
consistent  with  DOE's  natural  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines.  Sierra  asserts  that  the 
proposed  imports  would  be  competitive. 
Parties  opposing  the  import  arrangement 
bear  the  burden  of  overcoming  this 
assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  appHcation  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 


understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Sierra's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  September  28, 
1991. 

Anthony  |.  Como, 

Director.  Office  of  Coa/  and  Electricity.  Office 
of  Fuels  Programs.  Fossil  Energy ■ 
|FR  Doc.  91-23835  Filed  10-2-91;  8:45  am] 
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Office  Of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
August  16  Through  August  23, 1991 

During  the  week  of  August  16  through 
August  23, 1991,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  appendix  to  this  notice  were 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
Submissions  inadvertently  omitted  from 
earlier  lists  have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
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the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 


notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 


Dated:  September  27, 1991. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Aug.  16  through  Aug.  23,  1991  ] 


Dale 


Name  and  location  of  applicant 


Case  No. 


Type  of  submisaion 


Aug.  21.  1991.. 


Aug.  19.  1991.. 


l! 

Aug.  20.  1991.. 


GuH/Carr  Oil  Co.  #650.  Gutf/Carr  Oil  Co.  #668. 
GuH/Carr  Oil  Co.  #671.  Gulf/Honey  Dew  Tnjck 
Stop  #654-0  Atlantic  Beach.  FL 


Gulf/Thomas'  Gulf.  Woodt>ridge.  VA.... 


James  L  Schwab,  Spokane,  WA.. 


Aug.  20.  1991.. 


Lee  Hy  Paving  Corporatkjn,  Richmond.  VA.. 


Aug.  22,  1991.. 


GuK/Cooper's  Gulf.  Atlantic  Beach,  FL.. 


RR3OO-102. 
RR300-103. 
RR300-104. 
RR300-105, 


RR300-101 


LFA-0142 


RR272-82 


RR300-106 


Request  for  modification/resctssion  in  the  Gulf  refund  proceeding.  If 
Granted:  The  October  16,  1990  Decision  and  Order  (Case  Nos. 
RF300-7256.  RF30O-7259,  RF300-7261  and  RF300-7258)  issued 
to  Caa  Oil  Co.  #650,  Carr  Oil  Co.  #668.  Can  Oil  Co  #671  and 
Honey  Dew  Tnjck  Stop  i654-D  wouW  be  modified  regarding  the 
firms'  applicatnns  for  refurtd  submitted  in  the  GuM  refund  proceed- 
ing. 

Request  for  modification/rescission  in  the  Gulf  refund  proceedmg.  If 
Granted  The  June  26.  1991  Dismissal  Letter  (Case  No  FR300- 
11018)  issued  to  Thomas'  Gulf  wouM  be  .modified  regardv>g  the 
firm's  application  for  refund  submitted  in  the  Gulf  refund  proceed- 
ing. 

Appeal  of  an  information  request  If  Granted  The  August  14,  1991 
Freedom  of  Information  Request  Denial  Issued  t>y  the  DOE  AltMi- 
querque  Operations  Office  wouM  be  rescir>ded.  and  James  L 
Sctiwab  wouk]  receive  access  to  D06  Information 

Request  for  modificatKXi/rescission  m  the  crude  oil  refund  prxxeed- 
ing.  If  Granted  The  May  23,  1991  Dismssal  Letter  (Case  No. 
RF272-64964)  issued  to  Lee  Hy  Paving  Corporation  would  be 
modified  regarding  tt>e  firm's  appl)catk>n  for  refurvj  submitted  in 
the  Crude  Oil  refund  proceeding. 

Request  for  modlfication/resossion  in  the  Gulf  refurtd  proceeding.  If 
Granted  Ttw  June  21.  1991  Decison  and  Order  (Case  No. 
RF300-11617)  issued  to  Cooper's  Gu«  wouk)  be  modified  regard- 
ing ttte  firm's  applKatk>n  tor  refurn)  submitted  m  trie  Gulf  refund 
proceeding. 


Refund  Applications  Received 

[Week  of  Aug.  16  to  Aug.  23.  1991] 


Date  received 


08/19/91 
08/19/91 

08/19/91 
08/19/91 

08/19/91 
08/20/91 

08/21/91 

08/21/91 

08/21/91 
08/22/S1 

08/22/91 
08/22/91 

08/23/91 


Name  of  refund 
proceeding/name 
refund  applnant 


Woodrow  Wilson .. 
Three  Point 

Sennce  Station. 

Barr>ey  Foster 

City  Public  Serv/ 

San  Antonio. 

H.E.  Graham 

Bowman  Publk: 

Schools. 
Roadway 

Express,  Inc. 
Chasteny  Oil 

Company. 

Paul  Dean  Clay 

Bob's  Arco  Mini- 
Mart. 

State  of  Iowa 

Nolly's  Shell 

Servkie. 
U.S.  (impressed 

Gas  Co. 


Case  No. 


RF300-17477. 
RF341-6. 

RF335-39. 
RF332-9. 

RF311-15. 
RA272-44. 

RF300-17478. 

RF300-17479. 

RF335-40. 
RF304-12425. 

RC272-137. 
RF315-10153. 

RF340-12. 


Refund  Applications  Received— 
Continued 

[Week  of  Aug.  16  to  Aug.  23.  1991] 


Name  of  refund 

Date  received 

proceeding /nante 
refund  applicant 

Case  No. 

08/16/91 

Texaco  Refund 

RF321-16443 

thnjOe/ 

Applications 

thru  RF321- 

23/91. 

Received. 

16736. 

08/16/91 

Cnjde  Oil  Refund 

RF272-8960e 

thnjOa/ 

Applicatk>ns 

thnj  RF272- 

23/91. 

Received. 

89616. 

(FR  Doc.  91-23837  Filed  10-2-fll;  8:45  am) 
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Cases  Filed  During  the  Week  of 
September  6  Through  September  13, 
1991 

During  the  Week  of  September  6 
through  September  13, 1991,  the  appeals 


and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 
notice  were  Rled  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
nctice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  September  27, 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Sept  6  through  Sept.  13.  1991] 


Date 


Name  and  k)cation  of  appUcant 


Case  No. 


Type  of  submission 


Sept  9.  1991. 


Fuel  Services.  Inc..  Jacksonville.  FL . 


LEE-0028 


Exceptton  to  the  reporting  requirements  II  Granted  Fuel  Sennces, 
Inc..  wouW  not  be  required  to  fMe  Form  BA-7e2B,  "Resellers/ 
Retailer's  Monthly  Petroleum  Product  sales  Report ". 
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L»ST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  Sept.  6  through  Sept  13.  1991] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  Of  submission 

Seot  10  1991 

Hutchinson  Carter  Co   Apple  Valley,  CA 

LFA-0146 
LFA-0147 

LFA-0148 

Appeal  of  an  information  request  denial.  If  Granted:  The  August  21, 

Sept.  11    1991 

Ofcn  Pantex,  Inc.  St  Petersburg,  FL - _ —   . 

IntemationaJ    Brotherhood    of    Electrical    Workers. 
Walnut  Creek.  CA. 

1991  Freedom  of  Information  Request  Denial  Issued  by  the  Albu- 
querque Operations  Office  would  be  rescinded,  and  Hutchinson 
Carter  Company  would  receive  access  to  requested  inforrrwtion 
concerning  No  DE-AC04-67AL44665. 
Appeal  of  an  information  request  denial.  //  Granted:  The  August  26. 

Sept  12.  1991 

1991  Freedom  of  Inlormation  Request  Denial  issued  by  the  Alt)o- 
querque  Operatiorw  Office  would  be  resanded,  and  Olin  Pantex, 
Inc.,  would  receive  access  to  docurr.enls  concerning  Solicitation 
No.   DE-RP04-90-DP65030  for  the  management  and  operating 
contractor  tor  the  Pantex  Plant. 
Appeal  of  an  information  request  denial.  If  Granted:  The  August  9, 
1991  Freedom  of  Information  Request  Denial  issued  by  tt>e  West- 
em  Area  Power  Administration  would  be  rescinded,  and  ttie  Inter- 
national Brotherhood  of  Electrical  Workers  would  receive  names 
pertaining  to  The  Bnnk  Bectric  Substation  job  completed  last  year 
in  Livermore.  CA. 

Refund  Applications  Received 

[Weak  of  Sept  6  through  Sept.  13,  1991 1 


Received 

Name  of  firm 

Case  No. 

9/6/91  thru 

Taxaco  Refund 

RF321-16813 

9/13/91. 

/Applications 

thnj  RF321- 

Received. 

16844 

9/6/91  thru 

Crude  Oii  Refund 

RF272-89765 

9/13/91. 

Aoplications 

thru  RF272- 

ftecwved. 

89780. 

9/9/91     ... 

Hudson's  Tire 
Exchange. 

RF341-fl 

9/9/91 

Carson 

Petroleum  Co. 

RF330-53 

9'9/91 t 

Townof  Vaklese... 

RF30O-17581. 

9/9/91  

Stanley  R.  Brown.. 

RF300-1758i 

9/9/91 

MahlonC. 
Woolard.  Jr. 

RF300-17583. 

9/9/91 

Wyatt's  Service 

RF315-10163. 

9/10/91 

Schreimer's,  Inc ._. 

RF340-15. 

9/10/91 - 

Maple  Crest  Auto 
Center,  Inc. 

RF304-12499. 

9/10/91 

BrKe  &  l-S«venty 
Aroo. 

flF304-12500 

9/10/91 

Simpoon's  SheU 
Service. 

RF315-10164. 

9/11/91._ 

DonaWA. 
fleisanauer. 

RC272-138. 

9/13/91 

Andrew  M. 
Wotov-Trustee. 

RF340-16. 

9/13/91  . 

Chartes  J.  Byars. . 

RF300- 17584 

UMI 


fFR  Doc  91-23838  Filed  10-2-91;  8:45  amj 

BOiJMG  CODE  MS»-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4018] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice, 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 


abstracted  below  has  been  forwarded  to 

the  Office  of  Management  and  Budget 

(0MB)  for  review  and  comment.  The 

ICR  describes  the  nature  of  the 

information  collection  and  its  expected 

cost  and  burden. 

DATES:  Comments  must  be  submitted  on 

or  before  November  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  State  Revolving  Fund  Program 
(ICR  #  1391.02). 

Abstract:  Title  VI  of  the  Clean  Water 
Act  (CWA)  authorizes  the  providing  of 
grants  to  States  in  order  to  set  up  State 
Water  Pollution  Control  Revolving 
Funds.  State  Revolving  Funds  serve 
primarily  to  help  in  the  construction  of 
publicly-owned  treatment  works 
(POTWs).  Information  requirements 
associated  with  the  State  Revolving 
Fund  Program  are  outlined  in  Section 
606  of  the  CWA. 

Before  receiving  a  capitalization  grant 
for  its  revolving  fund,  a  State  must  agree 
to  contribute  partial  funding  of  its  own. 
and  to  meet  certain  accounting, 
compliance,  and  enforcement 
commitments.  States  must  provide  EPA 
with  an  Intended  Use  Plan/ 
Capitalization  Grant  Agreement,  Annual 
Reports,  and  State  Audits. 

The  Intended  Use  Plan/Capitalization 
Grant  Agreement  serves  to  establish  a 
State's  commitment  to  manage  its  State 
Revolving  Fund  (SRF)  in  accordance 
with  the  CWA.  This  submission  consists 
of  application  materials,  a  payment 
schedule  and  certification  documents. 

The  Annual  Report  outlines  the 
achievements  of  a  State  under  its 
Intended  Use  Plan  at  the  end  of  each 
fiscal  year,  and  includes  information  on 
the  recipients  of  loans,  loan  conditions 


and  amounts,  as  well  as  other  financial 
information. 

State  Audits  are  a  yearly  requirement, 
under  which  each  State  must  conduct  an 
independent  financial  and  compliance 
audit  of  its  SRF  program.  The  audit 
report  must  include  a  conclusion  as  to 
whether  or  not  the  program  meets 
compliance  requirements. 

After  EPA  has  approved  a  State's 
capitalization  grant  application  and  the 
State  establishes  its  State  Revolving 
Fund  program,  local  communities  will 
submit  applications  to  the  States  for  SRF 
financial  assistance.  These  applications 
must  meet  specifications  which  the 
States  themselves  have  set.  Typically, 
the  local  community  applicants  are 
required  to  submit  a  project  description, 
a.cost  estimate,  a  disbursement 
schedule,  a  construction  schedule,  an 
analysis  of  environmental  and  cost 
impact,  and  a  description  of  the 
applicant's  Hnancial  capability  and 
repayment  source. 

States  review  these  applications  for 
their  conformity  to  the  Intended  Use 
Plan,  as  well  as  for  their  environmental 
impacts  and  the  applicant's  Hnancial 
status.  If  an  application  meets  a  State's 
requirements,  the  State  will  prepare  a 
loan  for  the  application. 

Burden  Statement:  The  average 
burden  imposed  by  the  State  Revolving 
Fund  Program  is  66  hours  per  response. 
This  figure  includes  the  time  required  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  States,  local 
commimities. 

Estimated  No.  of  Respondents:  M6. 

Estimated  Total  Annual  Burden  of 
Respondents:  93.636  hours. 

Frequency  of  Collection:  Annually. 


II 
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Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer, 

U.S.  Environmental  Protection  Agency, 
Information  Policy  Branch  (PM-223Y), 
401  M  Street.  SW., 
Washington,  DC  20460 

and 
Matt  Mitchell, 

Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 

Affairs, 
725  17th  St.,  NW., 
Washington,  DC  20503. 

Dated;  September  27. 1991. 
Jane  Stewart, 

Acting  Director,  Regulatory  Management 
Division. 

[FR  Doc.  91-23798  Filed  10-2-91;  8:45  am) 
BILUNQ  COOe  6S60-SO-M 


(OPTS-59301B;  FRL  3950-8] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

AOENCy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-91-25.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  September  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  fones.  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  St.  SW.,  Washington,  DC 
20460.  (202)  260-2279. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 


marketing  activity  will  not  present  an 
unreasonable  risl(  of  injury. 

EPA  hereby  approves  TMB-91-25. 
EPA  has  determined  that  test  marketing 
of  the  new  chemical  substance 
described  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-91-25.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11  of 
TSCA: 

1.  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-91-25 

Date  of  Receipt-  August  5, 1991. 

Notice  of  Receipt-  August  21, 1991  (56 
FR  41560). 

Applicant:  Confidential. 

Chemical:  (G)  Cationic  aqueous 
polyurethane  dispersion. 

Use:  A  leather  and  textile  treatment. 

Production  Volume:  64,000  kilograms. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  health  or  the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  September  27. 1991. 
Paul  |.  Campanella, 

Acting  Director,  Chemical  Control  Division, 
Office  of  Toxic  Substances. 

(FR  Doc.  91-23844  Filed  10-2-fll;  8:45  am) 
WLUNO  cooe  tsao-so-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

September  25. 1991. 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street,  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  NEOB,  Washington, 
DC  20503  (202)  395-4814. 

OMB  Number:  3060-0264. 

Title:  Section  80.413,  On-board  station 
equipment  records. 

Action:  Extension. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
federal  agencies  or  employees,  non- 
profit institutions,  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  1,000 
recordkeepers;  2  hours  average  burden 
per  recordkeepen  2,000  hours  total 
annual  burden. 

Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  §  80.413  is 
necessary  to  document  the  number  and 
type  of  transmitters  operating  under  an 
on-board  station  license.  The 
information  is  used  by  FCC  personnel 
during  inspections  and  investigations  to 
determine  what  mobile  units  and 
repeaters  are  associated  with  on-board 
stations  aboard  a  particular  vessel.  If 
this  information  were  not  collected,  no 
means  would  be  available  to  determine 
if  this  type  of  radio  equipment  is 
authorized  or  who  is  responsible  for  its 
operation.  Enforcement  and  frequency 
management  programs  would  be 
negatively  affected. 

Federal  Communicationi  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-23781  Filed  10-2-«l;  8:45  am) 
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(Report  Na  1862] 

Petition  for  Reconsideration  and 
Clarification  and  Application  for 
Review  of  Actions  in  Rule  Making 
Proceedings 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
malcing  proceedings  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center  (202) 
452-1422.  Oppositions  to  these  petitions 
must  be  filed  October  21, 1991.  See 
S  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(l]).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject-  Amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Portageville  and  New 
Madrid.  Missouri).  (MM  Docket  No. 
91-43). 
Number  of  Petitions  Received:  1. 
Subject:  Telecommunications  Services 
for  Hearing-Impaired  Individuals, 
and  the  Americans  with  Disabihties 
Act  of  1990.  (CC  Docket  No.  90-571). 
Number  of  Petitions  Received:  5. 
Subject-  Policies  and  Rules  Concerning 
Operator  Service  Access  and 
Payphone  Compensation.  (CC 
Docket  No.  91-35). 
Number  of  Petitions  Received:  5. 

Application  for  Review 

Subject-  Certain  Packet  Radio 

Transmissions  by  Amateur  Station 
KA3T.  Licensee  Richard  A.  White. 
Number  of  Petitions  Received:  1. 

Federal  Communications  Commission. 

Donna  R.  S«arcy. 

Secretary. 

[FR  Doc.  91-23782  Filed  10-2-91;  8:45  am) 

BILUNO  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Garwin  McNellus,  et  at.;  Cliange  in 
Bank  Control  Notices;  Acquisitions  of 
Stiares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 


The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  21, 1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Garwin  McNeilus,  Denzil  McNeilus. 
and  McNeilus  Financial,  Inc.,  Dodge 
Center,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Mower 
Agency,  Inc.,  Austin,  Minnesota,  and 
thereby  indirectly  acquire  Sterling  State 
Bank,  Austin,  Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  G.  W.  and  Cheryl  L.  Lowry,  Clinton. 
Oklahoma;  to  acquire  an  additional  0.69 
percent  of  the  voting  shares  for  a  total  of 
28.84  percent;  Lacy  Leigh  Lowry  Trust. 
Trustee,  Oklahoma  Bank  and  Trust 
Company,  Clinton,  Oklahoma,  to  acquire 
an  additional  0.01  percent  for  a  total  of 
0.46  percent;  and  George  Wheeler  Lowry 
Trust,  Trustee.  Oklahoma  Bank  and 
Trust  Company,  Clinton,  Oklahoma,  to 
acquire  an  additional  0.01  percent  for  a 
total  of  0.46  percent  of  the  voting  shares 
of  Oklahoma  Bancorporation,  Inc., 
Clinton,  Oklahoma,  and  thereby 
indirectly  acquire  Oklahoma  Bank  and 
Trust  Company,  Clinton,  Oklahoma,  and 
Custer  County  State  Bank,  Arapaho, 
Oklahoma. 

Board  of  Governors  of  the  Federal 
Reserve  System,  September  27. 1991. 
Jennifer  {.  {ohnaofi. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-23777  Filed  10-02-91;  8:45  am) 

anjJNG  CODE  8310-01-r 

Old  Second  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the        ' 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
24. 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Old  Second  Bancorp,  Inc.,  Aurora. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  KCB  Acquisition  Corp., 
Elbum.  Illinois,  and  thereby  indirectly 
acquire  Kane  County  Bank  and  Trust 
Company,  Elburn,  Illinois. 

In  connection  with  this  application, 
KCB  Acquisition  Corporation,  Elbum, 
Illinois;  has  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Kane 
County  Bank  and  Trust  Company, 
Elbum.  Illinois. 

2.  Ohnward Bancshares,  Inc., 
Maquoketa.  Iowa;  to  acquire  99.23 
percent  of  the  voting  shares  of  Baldwin 
Savings  Bank,  Baldwin,  Iowa. 

3.  Romy  Hammes  Bancorp,  Inc.,  South 
Bend,  Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Peoples  Bank  of 
Marycrost,  Bradley,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

/.  Worthen  Banking  Corporation, 
Little  Rock,  Arkansas:  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Fayetteville. 
Fayetteville.  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  27, 1991. 

lennifer ).  )ohasoa. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-23928  Filed  10-2-Sl;  8:45  am) 
eaUNO  CODE  S21(M)1-M 


UMI 


Fodmtml  Regirter  /  Vol.  S6,  Na  192  /  Thursday.  October  3,  1991  /  Notices 


50123 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91N-03331 

Central  Soya  Co.,  Inc4  Withdrawal  of 
Approval  of  NADA 

aqency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Central 
Soya  Co..  Inc.  The  NADA  provides  for 
the  manufacture  of  a  Type  B  medicated 
feed  containing  lincomycin.  The  firm 
requested  the  withdrawal  of  approval. 
In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
amending  the  regulations  by  removing 
and  reserving  the  portion  of  the 
regulation  that  reflects  approval  of  the 
NADA. 

EFFECTIVE  DATE:  October  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20657.  301-29&- 
8749. 

SUPPtEMCNTARY  INFORMATION:  Central 
Soya  Co.,  Inc..  P.O.  Box  1400,  Fort 
Wayne.  IN  46801-1400.  is  the  sponsor  of 
NADA  133-508,  which  provides  for  the 
manufacture  of  a  Type  B  medicated  feed 
containing  lincomycin.  The  firm 
requested  the  withdrawal  of  approval  of 
the  NADA  because  an  NADA  is  no 
longer  required  to  manufacture  or 
distribute  the  Type  B  medicated  feed. 
(See  51  FR  7382,  March  3, 1986.  and  55 
FR  23423,  June  8, 1990). 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84).  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115).  notice  is  given  that 
approval  of  NADA  133-508  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  October  15. 
1991. 

In  a  fmal  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA  is 
amending  21  CFR  558.325  by  removing 
and  reserving  paragraph  (a){ll)  to 
reflect  the  withdrawal  of  approval. 

Dated:  September  27, 1991. 
Gerald  B.  Guest. 

Director.  Canter  for  Veterinary  Medicine. 
[FR  Doc.  n>237a6  Filed  10-2-01;  8c4S  am] 
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[Dodwt  No.  ME-40M) 

Determination  of  Regulatory  Rcvkrar 
Period  for  Purposes  of  Patent 
Extension;  Lopressor®  Oros® 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Lopressor*  Oros*  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Conunerce, 
for  the  extension  of  a  patent  which 
claims  that  himian  dnig  product. 
addresses:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville.  MD 
20857. 
FOR  further  INFORMATION  CONTACT. 

Richard  Klein.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
elective  and  nms  until  the  approval 
phase  begins.  The  approval  phase  stars 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 


issued],  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  at 
specified  in  35  U.S.C  156(g)(l)(B}. 

FDA  recently  approved  for  marketing 
the  human  drug  product  Lopressor* 
Oros*.  Lopressor*  Oros*  (metoprolol 
fumarate)  is  indicated  in  heart  diseases 
and  vascular  diseases,  such  as  angina 
pectoris,  hypertension,  and  certain 
forms  of  arrythmia.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Lopressor*  Oros*  (U.S. 
Patent  No.  3.998,790)  from  Aktiebolaget 
Hassle  (Hassle)  and  requested  FDA's 
assistance  in  determining  the  patent's 
eligibility  for  patent  term  restoration. 
FDA.  in  a  letter  dated  March  16, 1990. 
advised  the  Patent  and  Trademark 
Office  that  the  human  drug  product  had 
undergone  a  regulatory  review  period. 
The  letter  also  stated  that  the  approval 
of  the  active  ingredient,  metoprolol 
fumarate,  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  The  Patent  and  Trademark 
Office  preliminarily  denied  Hassle's 
application  in  an  order  to  show  cause 
because:  (1)  the  approval  for  marketing 
of  Lopressor*  Oros*  was  requested  and 
obtained  by  a  party  not  associated  with 
Hassle  for  the  purpose  of  commercial 
marketing,  and  (2)  the  application  did 
not  appear  to  meet  the  statutory 
requirements  set  forth  in  35  U.S.C. 
156(d)(1)(D)  and  37  CFR  1.740(a)(ll). 
Once  it  was  determined  that  Hassle  was 
eligible  for  extension  and  that  the 
Hassle  apphcation  was  complete,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Lopressor*  Oros*  is  3.157  days.  Of  this 
time,  2,357  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  800  days  occurred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
May  8. 1961.  The  applicant  claims  April 
8, 1981,  as  the  date  the  investigational 
new  drug  application  (IND)  became 
effective.  However,  FDA  records 
indicate  that  the  IND  effective  date  was 
May  8, 1981.  which  was  30  days  after 
FDA's  receipt  of  the  IND. 

2.  The  dote  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  c^the  Federal  Food.  Drug,  and 
Cosmetic  Act  October  20, 1967.  FDA 
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has  veriHed  the  applicant's  claim  that 
the  new  drug  application  (NDA)  for 
Lopessor*  Oros*  (^fDA  19-786  was 
approved  on  December  27. 1989. 

3.  The  date  the  application  was 
approved:  December  27, 1989.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-786  was  approved  on  December  27, 
1989. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  application 
for  patent  extension.  In  its  application 
for  patent  extension,  this  applicant 
seeks  1,324  days  of  patent  term 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  December  2. 1991.  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  March  31, 1992,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  Regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  Sess.,  pp.  41^2. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  September  19. 1991. 

Allen  B.  Dtincan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  91-23785  Filed  10-2-91;  8:45  am] 

BttUNQ  CODE  4160-01-M 


[Docket  No.  91M-0351] 

AlJergan  Optical;  Premarket  Approval 
of  Duracare^'^  Rewetter 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  apphcation  by  Allergan 
Optical,  Irvine,  CA.  for  premarket 
approval,  under  section  515  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(the  act),  of  Duracare^"  Rewetter.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  August  21. 1991.  of 
the  approval  of  the  application. 

DATES:  Petitions  for  administrative 
review  by  November  4. 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Duckets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ^BO), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850.  301- 
427-1080. 

SUPPLEMENTARY  INFORMATION:  On  July 
2. 1990,  Allergan  Optical,  Irvine,  CA 
92715-1599,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
Duracare"*  Rewetter.  The  device  is  a 
lubricating  and  rcwetting  solution  and  is 
indicated  for  use  to  lubricate  and  rewet 
acrylate,  fluorosilicone  acrylate,  and 
fluoropolymer  rigid  gas  permeable 
contact  lenses. 

On  April  18, 1991,  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  August 
21, 1991,  CDRH  approved  the 
apphcation  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  tlie  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 


a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  November  4, 1991,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  360e(d),  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated;  September  25. 1991. 
Elizabeth  D.  Jacobson. 
Deputy  Director.  Center  for  Devices  and 
Radiological  Health. 
(FR  Doc.  91-23783  Filed  10-2-91;  8:45  am) 

WLLINQ  COOE  4160-01-M 


[Docket  No.  91M-0355] 

Westcon  Contact  Lens  Co.;  Premarket 
Approval  of  Technicon  38  (Polymacon) 
Hydrcphilic  Contact  Lenses  (Spherical 
and  Toric) 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Westcon 
Contact  Lens  Co.,  Grand  Junction,  CO, 
for  premarket  approval,  under  section 
515  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  Act),  of  the  spherical 
and  toric  configurations  of  the 
Technicon  38  (polymacon)  Hydrophilic 
Contact  Lenses.  The  lenses  are  to  be 
manufactured  under  an  agre^nent  with 
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Allergan  Optical.  Inc.,  Woodbury.  NY; 
which  has  authorized  Westcon  Contact 
Lens  Co.  to  incorporate  information 
contained  in  its  approved  premarket 
approval  application  (PMA]  for  the 
spherical  and  toric  configurations  of  the 
Hydron*  (polymacon)  Hydrophilic 
Contact  Lens.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
August  28, 1991.  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  November  4, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Pood  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville,  MD  20850,  301- 
427-1080. 

SUPPLEMENTARY  INFORMATION:  On 
October  25. 1990.  Westcon  Contact  Lens 
Co..  Grand  junction,  CO  81506, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Technicon  38 
(polymacon)  Hydrophilic  Contact 
Lenses  (spherical  and  toric).  The 
spherical  and  toric  configurations  of  the 
Technicon  38  (polymacon)  Hydrophilic 
Contact  Lenses  are  indicated  for  daily 
wear  for  the  correction  of  visual  acuity 
in  aphakic  and  notaphakic  persons  with 
nondiseased  eyes  that  are  myopic  or 
hyperopic.  The  spherical  lenses  may  be 
worn  by  persons  who  may  exhibit 
astigmatism  of  1.50  diopters  (D)  or  less 
that  does  not  interfere  with  visual 
acuity.  The  toric  lenses  may  be  worn  by 
persons  who  have  astigmatism  of  up  to 
6.00  D.  In  addition,  both  configurations 
of  the  lenses  range  in  spherical  power 
from  -20.00  D  to  +20.00  D  and  may  be 
disinfected  using  either  a  heat  or 
chemical  lens  care  system.  The 
application  includes  authorization  from 
Allergan  Optical,  Inc.,  Woodbury.  NY 
11797,  to  incorporate  information 
contained  in  its  approved  premarket 
approval  application  for  the  spherical 
and  toric  configurations  of  the  Hydron* 
(polymacon)  Hydrophilic  Contact  Lens. 
In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  as  amended 
by  the  Safe  Medical  Devices  Act  of  1991. 
this  PMA  was  not  referred  to  the 
Ophthalmic  Devices  Panel,  an  FDA 
advisory  panel,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicated  information  previously 


reviewed  by  this  panel.  On  August  26. 
1991,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee]  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  November  4, 1991.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  360e(d).  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 


Deled:  September  25. 1991. 
Elizabeth  D.  {acobaon. 
Deputy  Direclor,  Center  for  Devices  and 
Radiological  Health. 

(PR  Doc.  91-23784  Filed  10-2-91;  8:45  am) 
BiujNO  CODE  4i«e-ev« 


[Docket  No.  91M-0364] 

Westcon  Contact  Lens  Co.;  Premarket 
Approval  of  Technlcon-45  Soft 
(Hefilcon  A)  Contact  Lens 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKHC  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Westcon 
Contact  Lens  Co..  Grand  )unction.  CO. 
for  premarket  approval,  under  section 
515  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  of  the 
Technicon-45  (hefilcon  A)  Contact  Lens. 
The  device  is  to  be  manufactured  under 
an  agreement  wilh  Flexlens.  Inc.. 
Englewood.  CO.  which  has  authorized 
Westcon  Contact  Lens  Co.  to 
incorporate  information  contained  in  its 
approved  premarket  approval 
application  for  the  FLEXLENS™ 
(hefilcon  A)  Contact  Lens  PHP™.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant  by 
letter  on  August  26, 1991.  of  the  approval 
of  the  application. 
dates:  Petitions  for  administrative 
review  by  November  4, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  1390 
Piccard  Dr..  Rockville.  MD  20850.  301- 
427-1080. 

SUPPLEMENTARY  INFORMATION:  On 
August  20. 1990,  Westcon  Contact  Lens 
Co..  Grand  Junction,  CO  81506, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Technicon-45 
Soft  (hefilcon  A)  Contact  Lens.  The 
Technicon-45  Soft  (hefilcon  A)  Contact 
Lens  is  indicated  for  daily  wear  for  the 
correction  of  visual  acuity  in  not- 
aphakic persons  with  nondiseased  eyes 
that  are  myopic  or  hyperopic.  The  lens 
may  be  worn  by  persons  who  may 
exhibit  astigmatism  of  2.00  diopters  (D) 
or  less  that  does  not  interfere  with 
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visual  acuity.  In  addition,  the  lens  is  to 
be  disinfected  using  either  a  heat  or 
chemical  lens  care  system.  The 
application  includes  authorization  from 
Flexlens,  Inc.,  Englewood,  CO  80110,  to 
incorporate  information  contained  in  its 
approved  premarket  approval 
application  for  FIEXLENS™  (hefilcon 
A)  Contact  Lens  PHP™. 

In  accordance  with  the  provisions  of 
section  515fc)(2)  of  the  act  as  amended 
by  the  Safe  Medical  Devices  Act  of  1990, 
this  PMA  was  not  referred  to  the 
Ophthhalniic  Devices  Panel,  an  FDA 
advisory  panel,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel  On  August  26, 
1991.  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e{g)).  for 
administrative  review  of  CDRH"s 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  of  CDRKs  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  Novanber  4. 1991.  file  with  the 


Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday.  This 
notice  is  issued  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  515(d), 
520(h)  (21  U.S.C.  360e(d),  360j(h)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  September  25, 1991. 
Elizalwth  D.  ]acol>soa, 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

[PR  Doc.  91-23855  Filed  10-2-91;  8:45  am) 

BILUNQ  CODE  41«0-01-M 


Statement  of  Organization,  Functions, 
and  Delegations  of  Autttority 

Part  H.  Chapter  HK  (formerly  Chapter 
HF)  (Food  and  Drug  Administration)  of 
the  Statement  of  Organization. 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (49  FR  1075,  March  19. 
1984,  and  56  FR  29484.  June  27. 1991)  is 
amended  to  reflect  organizational  and 
functional  changes  in  the  Food  and  Drug 
Administration  (FDA).  Within  the  Office 
of  Operation*  in  the  Center  for 
Veterinary  Medicine,  Office  of 
Management,  FDA  proposes  that  the 
functional  statements  for  the  Office  of 
Management  be  revised  to  highlight  the 
Office  of  Management's  efforts  in 
internal  control  reviews  and  consumer 
and  industry  outreach. 

Under  section  HK-B.  Organization: 

1.  Insert  the  following  paragraph 
under  the  Office  of  Operations  (HKB), 
Center  for  Veterinary  Medicine  (HKBV) 
reading  as  follows: 

Office  of  Management  (HKBVlA). 
Provides  guidance  and  leadership  in  the 
analysis,  planning,  coordination  and 
evaluation  of  administrative 
management  activities  including: 
personnel;  facilities;  property;  budget 
formulation  and  execution;  program 
analysis;  management  analysis; 
communications,  including  freedom  of 
information,  equal  employment 
opportunity,  training,  and  education; 
procurement;  automated  data 
processing;  travel;  and  messenger 
services  to  Center  officials. 

Plans,  develops,  and  implements 
Center  management  policies.  Provides 
leadership  and  direction  for  the 
management  and  administrative 


interface  with  the  Office  of  the  Assi.stant 
Secretary  for  Health  (OASH),  the 
Department  for  Health  and  Human 
Services  (DHHS).  and  other  Federal 
agencies. 

Serves  as  Center  interface  with 
Agency  and  OASH  and  DHHS  on 
budget  issue  resolutions. 

Performs  analysis,  program 
assessments,  or  special  studies  of  key 
issues  relative  to  policy  review  and 
oversight.  Directs  a  variety  of  short- 
range  and  long-range  special  projects  or 
assignments  of  substantial  significance 
to  the  Center. 

Implements  Internal  Control  Reviews 
in  accordance  with  OMB,  DHHS,  and 
Agency  guidelines.  Provides  direction  in 
the  preparation  of  responses  to  the 
Office  of  Inspector  General  and  the 
General  Accounting  Office  regarding 
audits  and  investigations. 

Direct  the  Center's  outreach  efforts  to 
consumers,  professionals,  and  the 
industry  in  communicating  the  program 
goals  and  priorities  of  the  Center. 

Directs  the  Center's  equal 
employment  and  affirmative  action 
programs  to  effectively  accomplish 
Center  goals  and  to  be  responsive  to 
Agency  initiatives. 

2.  Delete  subparagraph  (m-l-i)  Office 
of  Management  (HFVlA)  in  its  entirety. 

Dated:  September  18. 1931. 
David  Kessler. 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  91-23753  Filed  10-2-91;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Program  Announcement  and 
Proposed  Funding  Preference, 
Funding  Priority,  Special 
Consideration,  and  Review  Criteria  For 
Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Practice  of  Dentistry 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1992  Grants 
for  Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry  are  being  accepted  under  the 
authority  of  section  785  of  the  Public 
Health  Service  Act  (the  Act)  extended 
by  the  Health  Professions 
Reauthorization  Act  of  1988,  title  VI, 
Public  Law  100-607  and  invites 
comments  on  the  proposed  funding 
preference,  priority,  special 
consideration,  and  review  criteria  stated 
below.  This  authority  will  expire  on 
September  30, 1991.  This  program 
announcement  is  subject  to 
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reauthorization  of  this  legislative 
authority  and  the  appropriation  of  funds. 
The  period  of  Federal  support  should 
not  exceed  3  years. 

Section  785  of  the  PHS  Act  (formerly 
section  786(b))  authorizes  the  Secretary 
to  make  grants  to  any  public  or 
nonprofit  private  school  of  dentistry  or 
accredited  postgraduate  dental  training 
institution  (e.g.,  hospitals  and  medical 
centers)  to  plan,  develop,  and  operate  an 
approved  residency  or  an  approved 
advanced  educational  program  in  the 
general  practice  of  dentistry  and  to 
provide  fmancial  assistance  to 
participants  in  such  a  program  who  are 
in  need  of  financial  assistance  and  who 
plan  to  specialize  in  the  practice  of 
general  dentistry. 

The  Administratioa's  budget  request 
for  Fiscal  Year  1992  does  not  include 
funding  for  this  program.  The  issuance 
of  this  announcement  is  a  contingency 
action  to  assure  that  should  funds 
become  available,  they  can  be  awarded 
in  a  timely  fashion  consistent  with  the 
needs  of  Uie  program  as  well  as  to 
provide  for  even  distribution  of  funds 
throughout  the  fiscal  year.  This  notice 
regarding  applications  does  not  reflect 
any  change  in  this  policy. 

To  receive  support,  programs  must 
meet  the  requirements  of  fmal 
regulations  at  42  CFR  part  57,  subpart  L 

Healthy  People  2000  Objectives 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  grant  program  for 
Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry  is  related  to  the  priority  area 
of  Oral  Health.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474-0) 
or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
202-783-3238). 

Education  and  Service  Lineage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  supported 
education  programs  and  service 
programs  which  provide  comprehensive 
primary  care  services  to  the 
underserved. 

Eligible  Applicants 

To  be  eligible  for  a  Grant  for 
Residency  Training  and  Advanced 


Education  in  the  General  Practice  of 
Dentistry,  the  applicant  shall: 

(a)  Be  a  public  or  nonprofit  private 
school  of  dentistry  or  an  accredited 
postgraduate  dental  training  institution 
(hospital,  medical  center,  or  other  entity) 
and  be  accredited  by  the  appropriate 
accrediting  body,  and 

(b)  Be  located  in  any  one  of  the 
several  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa  or  the  Trust  Territory 
of  the  Pacific  Islands. 

Categories  of  Program  Support 

There  will  be  no  funding  preference 
between  residency  training  programs 
and  advanced  educational  programs  in 
general  dentistry.  Grant  support  will  be 
available  for  three  distinct  categories  of 
program  development.  Applications 
must  address  at  least  one  of  these 
categories. 

Category  1:  Program  Initiation. 

An  application  may  request  support 
for  up  to  one  year  of  program  planning 
and  development,  followed  by  two  years 
of  program  operation.  For  this  purpose 
an  applicant  must  show,  at  a  minimum, 
preliminary  provisional  approval  from 
the  Commission  on  Dental  Accreditation 
before  the  initial  grant  award  date 
(grants  will  be  effective  July  1  of  the 
current  fiscal  year).  Before  a  second- 
year  grant  award  will  be  made,  the 
grantee  must  show  an  accreditation 
classification  of  accreditation  eligible. 

Category  2:  Program  Expansion. 

An  applicant  may  request  support  for 
an  existing  program  which  has  full 
approval  accreditation  classification  to 
fund  the  cost  of  a  first-year  enrollment 
increase  in  the  program. 

Category  3:  Pixigram  Improvement. 

An  applicant  may  request  support  for 
an  existing  program  which  has 
conditional  approval  or  provisional 
approval  accreditation  to  correct 
deficiencies  or  weaknesses  in  order  to 
gain  full  approval  accreditation  status. 
Support  is  also  available  for  an  existing 
program  which  has  full  approval 
accreditation  for  changes  or  additions  in 
faculty,  curriculum/and  or  facilities  to 
enhance  the  quality  of  the  program. 

Established  Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria 
which  are  found  at  42  CFR  part  57, 
subpart  L 

(a)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  785  of  the 
Act; 


(b)  The  degree  to  which  the  proposed 
project  adequately  provides  for  meeting 
the  project  requirements; 

(c)  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project  in  a  cost-effective 
manner; 

(d)  The  qualifications  of  proposed 
staff  and  faculty; 

(e)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support;  and 

(f)  The  degree  to  which  the  proposed 
project  proposes  to  attract,  maintain  and 
graduate  minority  and  disadvantaged 
students. 

Proposed  Review  Criteria  for  Fiscal  Year 
1992 

The  following  review  criteria  are        « 
being  proposed  for  fiscal  year  1992: 

1.  The  extent  to  which  the  objectives 
of  the  program  are  consistent  with  the 
purposes  of  the  grant  program,  and  the 
extent  to  which  the  evaluation 
methodology  will  effectively  assess  the 
impact  of  the  project. 

2.  The  extent  to  which  the  proposal 
demonstrates  a  need  for  the  project. 

3.  The  extent  to  which  present  or 
potential  problems  are  understood  by 
the  applicant,  and  the  extent  to  which 
solutions  to  these  problems  have  been 
developed. 

4.  The  extent  to  which  the 
organizational  and  administrative 
relationships  between  institutional  and 
programmatic  components  of  the  project 
enhance  the  achievement  of  project 
objectives. 

5.  The  extent  to  which  the  curriculum 
will  enhance  the  trainee's  ability  to 
become  an  efficient,  effective  competent 
practitioner  of  general  dentistry. 

6.  The  extent  to  which  the  trainee 
recruitment  and  selection  process 
assures  that  highly  qualified  trainees 
with  a  true  interest  in  general  practice 
are  enrolled  in  the  program. 

7.  The  extent  to  which  the  facilities 
and  equipment  used  in  the  training 
program  are  appropriate  to  the  general 
practice  of  dentistry. 

8.  The  extent  to  which  the  budget 
justification  is  reasonable  and  indicates 
that  institutional  support  to  the  project 
is  provided  to  the  maximum  extent 
possible. 

Experience  with  the  program  has 
demonstrated  that  the  proposed  review 
criteria  are  necessary  to  better  assure 
that  the  objectives  of  the  program  are 
successfully  met. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications; 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
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applications  ahead  of  other  categories  or 
groups  of  apphcations,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  aggregate  review  scores 
when  applications  meet  specified 
objective  criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
apphcations  address  special  areas  of 
concern. 

Proposed  Funding  Preference  for  Fiscal 
Ye«rl992 

In  making  awards  in  FY  1992.  the 
Secretary  shall  give  preference  to 
applicants  proposing  to  establish  new 
training  positions,  as  part  of  either  a 
new  program  or  the  expansion  of  an 
existing  program. 

First  funding  within  this  preference 
will  be  for  approved  applications 
designed  to  offer  substantial  clinical 
training  experience  for  trainees  to 
provide  primary  care  services  to 
underserved  rural  and  urban  areas,  and 
high  risk  populations.  The  experiences 
must  include  training  at  one  or  more  of 
the  following  entities:  Health 
Professional  Shortage  Areas,  (section 
332  of  the  Ad);  Migrant  Health  Centers, 
(section  329  of  the  Act);  Community 
Health  Centers,  (section  330  of  the  Act); 
health  care  facilities  of  the  Indian 
Health  Service  (IHS);  State  designated 
clinic/centers  serving  an  underserved 
population:  or  other  rural/urban  health 
clinics  that  meet  grant  program 
requirements. 

Applicants  may  address  the  funding 
preference  by: 

1.  Establishing  a  new  accredited 
advanced  general  dentistry  program  in 
one  or  more  of  the  prescribed  entities: 

2.  Establishing  trainee  off-site 
rotations  into  one  or  more  of  the 
prescribed  entities  as  part  of  a  new  or 
existing  advanced  general  dentistry 
program;  or 

3.  Increasing  the  number  of  training 
positions  in  an  existing  advanced 
general  dentistry  program  that  currently 
provides  training  experiences  in  one  or 
more  of  the  prescribed  entities,  either  by 
location  of  the  primary  site  or  by  off-site 
rotations. 

The  following  guidelines  must  be 
addressed  within  the  application  when 
requesting  the  funding  preference: 

(a)  The  new  training  positions  must  be 
PGY-1  positions. 

(b)  In  regard  to  service  to  underserved 
and  high  risk  populations.  20  percent  of 
each  resident's  training  time  over  the 
course  of  the  ti-aining  program  must 
occur  in  eligible  migrant  health  center  or 
community  health  center  sites  or 


facilities  or  in  conjunction  with  an 
eligible  health  proifessions  shortage  area 
patient  population  and/or  in  hospitals 
and  facilities  of  the  Indian  Health 
Service.  At  least  50  percent  of  the 
teaching  program  patient  population  at 
each  facility  that  is  not  a  migrant  health 
center,  a  community  health  center,  or  an 
Indian  Health  Service  health  care 
facility  must  be  composed  of  patients 
residing  in  or  defined  by  a  designated 
health  profession  shortage  geographic 
area,  population  or  facility. 

This  funding  preference  recognizes  the 
continued  importance  of  increasing  the 
number  of  general  dentistry  training 
opportunities.  In  addition,  it  implements 
the  HRSA  education  and  service  linkage 
strategy. 

Proposed  Funding  Priority  for  Fiscal 
Year  1992 

In  determining  the  order  of  funding  of 
approved  applications,  the  HRSA  is 
proposing  that  a  funding  priority  be 
given  to: 

New  Applicants:  Applicants  who  have 
been  operating  an  advanced  general 
dentistiy  program  for  five  years  or  less, 
and  are  proposing  to  increase  the 
number  of  trainees  in  the  program,  and 
have  not  received  funds  under  this 
authority. 

This  priority  is  intended  to  encourage 
eligible  institutions  to  proceed  with 
initiating  and  expanding  programs  in 
years  when  no  competitive  grant  fimds 
are  available,  and  to  assist  recently 
established  programs  during  their  more 
costly  start  up  years. 

Proposed  Special  Consideration  for 
Fiscal  Year  1992 

In  the  review  of  applications,  the 
HRSA  is  proposing  that  special 
consideration  be  given  to  applicants 
that: 

1.  Propose  didactic  and  clinical 
training  experiences  concerning 
ambulatory  and  inpatient  case 
management  of  HIV/AIDS  infection 
related  diseases; 

2.  Propose  multidisciplinary  geriatric 
training  experience  in  ambulatory 
settings  and  inpatient  and  extended  care 
facilities;  and/or 

3.  Propose  didactic  and  clinical 
training  experiences  in  dental  care  for 
the  medically  compromised,  chronically 
ill  and  physically  or  mentally 
handicapped. 

These  enrollment  and  curriculum 
content  features  are  important  to  the 
enhancement  of  general  dentistry 
programs. 

The  proposed  funding  preference, 
priority,  and  special  consideration  do 
not  preclude  funding  of  other  eligible 
approved  applications.  Accordingly. 


entities  which  do  not  qualify  for  or  elect 
the  proposed  funding  preference, 
priority,  or  special  consideration  are 
encouraged  to  submit  applications. 

Definitions 

The  following  definitions  apply  to 
those  training  sites/facilities  included  in 
the  proposed  funding  preference  listed 
above: 

Community  health  center  means  an 
entity  as  defined  in  section  330  of  the 
Public  Health  Service  Act  and  in 
regulations  at  42  CFR  57.102(c). 

Health  professional  shortage  area 
means  an  area  designated  under  section 
332  of  the  PHS  Act 

Migrant  health  center  means  an  entity 
as  defined  in  section  329(a)  of  the  Public 
Health  Service  Act  and  in  regulations  at 
42  CFR  56.102(g)(r). 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
preference,  priority,  special 
consideration,  and  review  criteria. 
Normally,  the  comment  period  would  be 
60  days.  However,  due  to  the  need  to 
implement  any  changes  for  the  Fiscal 
Year  1992  award  cycle,  this  comment 
period  has  been  reduced  to  30  days.  All 
comments  received  on  or  before 
November  4, 1991,  will  be  considered 
before  the  final  funding  preference, 
priority,  special  consideration,  and 
review  criteria  are  established.  No  funds 
will  be  allocated  or  final  selections 
made  until  a  final  notice  is  published 
stating  whether  the  final  funding 
preference,  priority,  special 
consideration,  and  review  criteria  wilt 
be  applied. 

Written  comments  should  be 
addressed  to:  Mr.  Neil  Sampson, 
Director.  Division  of  Associated.  Dental, 
and  Public  Health  Professions,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  8C-101,  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  pubhc  inspection  and 
copying  at  the  Division  of  Associated, 
Dental,  and  Public  Health  Professions, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Grant  application  materials  are  being 
mailed  only  in  response  to  requests 
received.  Requests  for  application 
materials  and  questions  regarding  grants 
policy  and  business  management 
aspects  should  be  directed  to:  Ms.  Mary 
Allen,  Grants  Management  Specialist 
(D-30),  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration.  5600  Fishers  Lane,  room 
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8C-22.  Rockville.  Maryland  208S7. 
Telephone:  (301]  443-600Z 

Completed  applications  should  be 
sent  to  the  Grants  Management  Officer 
at  the  above  address. 

To  obtain  specific  information 
concerning  programmatic  aspects  of  the 
grant  program,  contact:  Dr.  Richard 
Weaver,  Chief,  Dental  Health  Branch, 
Division  of  Associated,  Dental,  and 
Public  Health  Professions,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  room  8C-15,  Rockville. 
Maryland  20857,  Telephone:  (301)  443- 
6837. 

Public  Law  100-607,  section  633(a), 
requires  that  for  grants  issued  under 
sections  780,  784,  785,  and  786  for  Fiscal 
Year  1990  or  subsequent  fiscal  years,  the 
Secretary  of  Health  and  Human  services 
shall,  not  less  than  twice  each  fiscal 
year,  issue  solicitations  for  applications 
for  such  grants  if  amounts  appropriated 
for  such  grants  and  remaining 
unobligated  at  the  end  of  the  first 
solicitation  period,  are  sufficient  with 
respect  to  issuing  a  second  solicitation. 
Should  a  second  cycle  be  necessary,  the 
application  deadline  date  will  be 
approximately  six  months  from  the  first 
deadline. 

The  application  deadline  date  is 
December  6, 1991.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

This  program  is  listed  at  93.897  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  {at  implemented  through  45 
CFR  part  100). 


Dated:  August  3a  1991. 
Robert  G.  Haman, 
Admmittrator. 
[FR  Doc.  91-23788  Filed  10-2-01: 8:45  am] 
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Avaf lability  of  Funds  for  Grants  to 
Provide  Outpatient  Early  Intervention 
Services  With  Respoct  to  HIV  Disease 

aoency:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  available  funds. 

StMMMARV:  The  Health  Resources  and 

Services  Administration  (HRSA) 
annoimces  that  the  President's  budget 
for  Fiscal  Year  1992  includes  $44.9 
million  for  discretionary  grants  to 
provide  outpatient  early  intervention 
services  with  respect  to  human 
immunodeficiency  virus  (HIV)  disease. 
These  grants  will  be  awarded  under  the 
provisions  of  subpart  II  and  subpart  in 
of  part  C  of  title  XXVI  of  the  "Public 
Health  Service  (PHS)  Act  as  amended 
by  the  Ryan  White  Comprehensive 
AIDS  Resources  Emergency  Act  of  1990, 
Public  Law  101-381  (42  U.S.C.  300ff-51— 
300ff-67).  This  announcement  is  made 
prior  to  an  appropriation  of  funds  to 
allow  applicants  sufficient  time  to 
establish  active  collaboration  and 
coordination,  to  prepare  applications, 
and  to  enable  award  of  the  grants  in  a 
timely  fashion  consistent  with  the 
special  needs  of  those  affected  by  HTV 
disease.  Solicitation  of  applications  in 
advance  of  an  appropriation  will  enable 
the  award  of  appropriated  grant  funds  in 
the  most  expeditious  manner  and  allow 
prompt  provision  of  early  intervention 
services  to  patients  who  need  them.  On 
the  basis  of  the  President's  budget,  it  is 
anticipated  that  approximately  100 
noncompeting  continuation  grants  will 
be  awarded  to  organizations  that 
received  grants  in  FY  1991,  and  who  are 
currently  providing  early  intervention 
services  in  rural  and  urban  areas.  The 
range  of  project  support  is 
approximately  $100,000  to  $500,000, 
depending  upon  the  number  of 
individuals  who  will  receive  care 
through  this  effort.  The  budget  period 
will  be  for  12  months.  All  applicants 
should  understand,  however,  that  final 
appropriation  action  will  be  necessary 
in  order  for  HRSA  to  fund  any 
applications.  The  PHS  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of  Healthy 
People  2000,  a  PHS-led  national  activity 
for  setting  health  priorities.  This  grant 
program  is  related  to  the  following 
priority  areas:  Increase  the  proportion  of 
HlV-ixifected  persons  who  are  tested: 
increase  the  proportion  of  primary  care 


providers  who  provide  age-appropriate 
HIV  counseling:  and  increase  the 
proportion  of  family  planning  and 
primary  care  providers  who  provide  a 
comprehensive  HIV  program.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No.  017- 
001-00474-0)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington,  DC  20402-9325  (telephone 
202  783-3238). 

DUE  DATES:  To  receive  consideration, 
applications  for  noncompeting 
continuation  grants  with  January  1, 1992, 
start  dates  are  due  November  4, 1991 
and  those  with  September  30, 1992,  start 
dates  are  due  )une  1, 1992.  Applications 
for  new  grants  are  also  due  June  1, 1992. 
Applications  are  considered  as  meeting 
the  deadline  if  they  are  either  (1) 
received  on  or  before  the  deadline  date: 
or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderiy  processing.  Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.  Late 
applications  will  not  be  considered  for 
funding  and  will  be  returned  to  the 
applicant. 

ADDRESSES:  Application  kits  (Form  PHS 
5161-1  with  revised  face  sheet  HHS 
Form  424,  as  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0937-0189)  may  be  obtained 
from,  and  completed  applications  should 
be  mailed  to,  the  appropriate  PHS 
Regional  Grants  Management  Officer 
(RGMO)  (see  Appendix).  The  RGMO 
can  also  provide  assistance  on  business 
management  issues. 

FOR  FURTHER  mFORMATION  CONTACT 

For  general  program  information  and 
technical  assistance,  contact  ]oan 
Holloway,  Director,  or  Dr.  Joseph 
O'Neill,  HIV  Program  Director,  Division 
of  Special  Populations  Program 
Development,  Bureau  of  Health  Care 
Delivery  and  Assistance  (BHCDA),  at 
5800  Fishers  Lane,  Rockville,  Maryland 
20857  (telephone  301  443-8113). 

SUPPlfMENTARY  INFORMATION:  Eligible 
applicants  for  funding  under  title  XXVI 
of  the  PHS  Act  are  current  grantees 
funded  under  sections  330  and/or  329 
(community  and  migrant  health  centers), 
section  340  (health  care  for  the 
homeless),  and  section  1001  (private 
nonprofit  family  planning  programs)  of 
the  PHS  Act,  centers  funded  under  the 
Comprehensive  Hemophilia  Diagnostic 
and  Treatment  Programs,  federally- 


50130 


Federal  Register  /  Vol.  56.  No.  192  /  Thursday.  October  3.  1991  /  Notices 


qualified  health  centers  operating  under 
sections  1861(aa)(4)  and  1905(1)(2)(B)  of 
the  Social  Security  Act,  as  amended  by 
sections  4161(a)(2)(c)  and  4704(c)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Public  Law  No.  101-508,  and  other 
public  and  private  nonprofit  entities  that 
provide  comprehensive  primary  care 
services  to  populations  at  high  risk  of 
HIV  disease.  If  new  grants  are  made  to 
organizations  that  are  not  currently 
receiving  HIV  grants  from  BHCDA 
(under  Part  C  of  title  XXVI),  preference 
will  be  given  to  qualified  applicants  that 
are  experiencing  an  increase  in  the 
burden  of  providing  services  regarding 
HIV  disease,  as  indicated  by  a  needs 
assessment  furnished  by  the  applicant. 
Equitable  allocation  be  made  to  both 
rural  and  urban  applicants  based  on  the 
applications  received. 

Funding  under  this  grant  program  is 
intended  to  increase  the  capacity  of  the 
specified  entities  to  improve  access  by 
offering  higher  quality  and  broader 
scope  HIV-related  early  intervention 
services  to  a  greater  number  of  people 
who  are  at  risk  of  HIV  infection  in  their 
service  area.  The  program  must  provide 
the  services  specified  in  the  statute 
(sections  2661,  2662)  and  may  provide 
for  a  set  of  other  optional  services. 

The  required  services  to  be  provided 
under  this  grant  are: 

•  Comprehensive  individual 
counseling  regarding  HIV  disease 
according  to  specific  statutory  mandates 
for  the  content  and  conduct  of  pretest 
counseling,  counseling  of  those  with 
negative  test  results,  counseling  of  those 
with  positive  results,  and  with  attention 
to  the  appropriate  setting  for  all 
counseling; 

•  Testing  individuals  with  respect  to 
HIV  disease,  including  tests  to  confirm 
the  presence  of  the  disease,  tests  to 
diagnose  the  extent  of  the  deficiency  in 
the  immune  system,  and  tests  to  provide 
information  on  appropriate  therapeutic 
measures  for  preventing  and  treating  the 
deterioration  of  the  immune  system  and 
for  preventing  and  treating  conditions 
arising  from  the  disease; 

•  Appropriate  referral  to  service 
providers  funded  under  parts  A  and  B  of 
title  XXVI  of  the  PHS  Act.  and  to 
biomedical  research  facilities, 
community-based  organizations  or  other 
entities  that  offer  experimental 
treatment  for  HIV  disease; 

•  Other  clinical  and  diagnostic 
services  regarding  HIV  disease,  and 
periodic  medical  evaluations  of 
individuals  with  the  disease;  and 

•  Providing  therapeutic  measures  for 
preventing  and  treating  the  deterioration 
of  the  immune  system  and  for 
preventing  and  treating  conditions 
arising  from  the  disease. 


•  Outreach,  case-management,  and 
counseling  for  eligibility  for  other  health 
services  may  be  included  on  an  optional 
basis  if  they  can  be  shown  to  be 
essential  to  the  delivery  of  care. 

Applicants,  or  providers  acting  under 
an  agreement  with  the  applicant,  must 
be  participating  and  qualified  providers 
under  the  State  Medicaid  plan  approved 
under  title  XIX  of  the  Social  Security 
Act;  a  waiver  procedure  is  available 
from  BHCDA.  Grantees  are  required  to 
maximize  service  reimbursements  from 
private  insurance.  Medicare,  other 
Federal  programs,  and  other  third  party 
payment  sources. 

The  applicant  must  agree  that  the 
services  provided  will  conform  to  the 
assurances  and  agreements  required 
under  the  statute  that: 

•  The  applicant  will  participate  in  a 
part  B,  title  XXVI,  consortium  if  such  a 
consortium  exists. 

•  Hemophilia  services  will  be 
provided  through  the  network  of 
regional  comprehensive  hemophilia 
diagnostic  and  treatment  centers. 

•  The  applicant  will  ensure 
confidentiality  of  patient  information. 

•  Testing  will  be  provided  only  after 
obtaining  a  statement  that  the  testing  is 
done  after  counseling  has  been 
conducted  and  that  the  decision  of  the 
individual  to  undergo  testing  is 
volunatarily  made. 

•  The  BHCDA  reporting  requirements 
will  be  met. 

•  Opportunities  for  anonymous 
testing  will  be  provided. 

•  Individuals  seeking  services  will  not 
have  to  undergo  testing  as  a  condition  of 
receiving  other  health  services. 

•  The  level  of  pre-grant  early 
intervention  service  expenditures  will 
be  maintained. 

•  A  sliding  fee  schedule  with  the 
limits  established  in  the  statute  will  be 
utilized. 

•  Funds  will  not  be  expended  for 
services  covered,  or  which  could 
reasonably  be  expected  to  be  covered, 
under  any  State  compensation  program, 
insurance  policy,  or  under  any  Federal 
or  State  health  behefits  program,  or  by 
an  entity  that  provides  health  services 
on  a  prepaid  basis. 

•  Funds  will  be  expended  only  for  the 
purposes  awarded,  such  procedures  for 
fiscal  control  and  fund  accounting  as 
may  be  necessary  will  be  established, 
and  not  more  than  5  percent  of  the  grant 
will  be  expended  for  administrative 
expenses.  Funds  may  not  be  expended 
for  construction,  inpatient  care,  or 
residential  care. 

•  Counseling  programs  shall  not  be 
designed  to  promote  or  encourage, 
directly,  injecting  drug  use  or  sexual 
activity,  homosexual  or  heterosexual; 


shall  be  designed  to  reduce  exposure  to 
and  transmission  of  HIV  disease  by 
providing  accurate  information;  and 
shall  provide  information  on  the  health 
risks  of  promiscuous  sexual  activity  and 
injecting  drug  use. 

Criteria  for  Evaluating  Applications      « 

A.  Non-Competing  Continuations 

Applications  will  be  evaluated  on  the 
following  elements,  as  well  as  those 
under  Paragraph  B.: 

1.  Documented  continued  need  for 
early  intervention  services. 

2.  Well-functioning  counseling  and 
testing  programs. 

3.  Appropriate  and  timely  progress 
toward  meeting  the  objectives  proposed 
and  funded  in  the  first  year. 

B.  New  Competing  Grants 

In  its  review  of  applications  for  new 
projects,  BHCDA  will  consider  the 
extent  to  which  an  application 
addresses  or  provides: 

1.  The  need  in  the  community,  based 
on  the  2-year  period  preceding  the 
proposed  grant  period,  for  additional 
preventive  and  primary  care  services  to 
those  at-risk  for  HIV  infection  and 
persons  with  HIV  infection,  barriers  to 
meeting  those  needs  with  the  existing 
service  provider  system,  and  other 
information  (i.e.  epidemiological  and 
health  resources  data)  that  makes  a 
compelling  case  for  the  grant  requested 
as  specified  in  section  2653  of  the  PHS 
Act. 

2.  Description  if  the  existing,  plus 
extended,  scope  of  counseling  and 
testing,  referral,  primary  care 
prevention,  diagnostic  and  treatment 
services,  and  optional  outreach,  case- 
management,  or  eligibility  assistance 
services  provided  by  the  applicant. 

3.  Description  of  the  actions  taken  to 
assure  effective  collaboration  with  city/ 
county/State  health  department  HIV 
prevention  activities  supported  by  the 
Centers  for  Disease  Control  and  with 
State  Care  Consortia  funded  under 
section  2613  of  the  PHS  Act;  description 
of  efforts  to  achieve  consistency  with 
priorities  of  the  HIV  Planning  Council  in 
the  cities  funded  under  section  2602  of 
the  PHS  Act  and  programs  funded  by 
other  PHS  agencies. 

4.  Cost  identification  and  cost  control 
procedures,  and  third-party 
reimbursement  and  other  fiscal  and 
administrative  policies  that  will 
maximize  the  grant  funds  awarded. 

'  5.  A  plan  for  evaluating  the  impact  of 
the  program  on  the  health  of  patients 
participating  in  the  program,  a  plan  for 
assessing  the  quality  of  care  provided 
by  the  grant  supported  program,  and  the 
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capacity  to  provide  the  data  required  for 
the  reports  to  the  Secretary. 

Other  Grant  Information 

The  Grant  Program  to  Provide 
Outpatient  Early  Intervention  Services 
with  Respect  to  PHV  Disease  has  been 
determined  to  be  a  program  which  is 
subject  to  the  provisions  of  Executive 
Order  12372  concerning 
intergovernmental  review  of  Federal 
programs  by  appropriate  health 
planning  agencies,  as  implemented  by  45 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
apphcation  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  which  have  chosen  to 
set  up  a  review  system  and  will  provide 
a  Slate  point  of  contact  (SPOC)  in  the 
State  for  the  review.  Applicants  (other 
than  federally-recognized  Indian  tribal 
goverrunents)  should  contact  their 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  mOTe  than  one  State,  the 
applicant  is  advised  to  contact  the 
SPOC  of  each  affected  State.  The  due 
date  for  State  process  recommendations 
is  60  days  after  the  appropriate  deadline 
dates.  The  BHCDA  does  not  guarantee 
that  it  will  accommodate  or  explain  its 
responses  to  State  process 
recommendations  received  after  the 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs",  Executive  Order 
12372,  and  45  CFR  part  100  for  a 
description  of  the  review  process  and 
requirements.) 

The  grantee  must  maintain  the  cost  of 
providing  early  intervention  service  at 
the  level  equal  to  or  not  less  than  the 
level  expended  in  the  year  preceding  the 
grant  year.  This  supports  the  purpose  of 
this  grant,  i.e.,  expanding  the  capacity  to 
provide  more  and  different  early 
intervention  services,  and  avoids  any 
supplantation  of  funds  provided  by 
other  sources. 

Grants  will  be  administered  in 
accordance  with  HHS  Regulations  in  45 
CFR  part  92  for  State  and  local 
governments,  or  45  CFR  part  74  for  other 
grantees. 

The  OMB  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  93.918. 


Datec);  August  16. 1991. 
John  H.  KeUo. 

Acting  Administrator. 

Appendix — Regional  Grants 
Management  Officers 

Region  I:  Mary  O'Brien,  Grants  Management 
Officer,  PHS  Regional  Office  I.  John  F. 
Kennedy  Federal  Building,  Boston.  MA 
02203  (617)  565-1482. 

Region  II;  Steven  Wong,  Grants  Management 
Officer.  PHS  Regional  Office  11.  room  330a 
26  Federal  Plaza,  New  York,  NY  10278  (212) 
264-4496. 

Region  III:  Marty  Bree,  Grants  Management 
Officer.  PfIS  Regional  Office  III,  P.  O.  Box 
13716.  Philadelphia,  PA  19101  (215)  59&- 
6653. 

Region  IV:  Wayne  Cutchens,  Grants 
Management  Officer.  PHS  Regional  Office 
rv,  room  1106, 101  Marietta  Tower,  Atlanta. 
GA  30323  (404)  331-2597. 

Region  V:  LawTence  Poole,  Grants 
Management  Officer.  PHS  Regional  Office 
V.  105  West  Adams  Street.  17th  Floor, 
Chicago.  IL  60603  (312)  353-8700. 

Region  VI:  Frank  Cantu,  Grants  Management 
Officer,  PHS  Regional  Ofilce  VI,  1200  Main 
Tower,  Dallas.  TX  75202  (214)  767-3885. 

Region  VII:  Holiis  Hensley.  Acting  Grants 
Management  Officer,  PHS  Regional  Office 

VII,  room  501.  601  East  12th  Street,  Kansas 
City,  MO  64106  (816)  426-5841. 

Region  VIII:  Jerry  F.  Wheeler,  Grants 
Management  Officer,  PHS  Regional  Office 

VIII.  1961  Stout  Street,  Denver,  CO  80294 
(303)  844-4461. 

Region  IX:  Linda  Gash,  Grants  Management 
Officer.  PHS  Regional  Office  IX.  50  United 
Nations  Plaza,  San  Francisco,  CA  94102 
(415)  556-2595. 

Region  X:  James  Tipton,  Grants  Management 
Officer.  PHS  Regional  Office  X,  Mail  Stop 
RX  20,  2201  Sixth  Avenue,  Seattle.  WA 
98121  (206)  553-7997. 

[FR  Doc.  91-23789  Filed  10-2-81;  6:45  an] 
aaiJNO  CODE  4ito-i5-a 


National  Institutes  of  Health 

Opportunity  for  a  License;  Potential 
Vaccines  for  Group  B  and  Group  C 
Meningococci  and  E.  Coll  K1 

agency:  National  Institutes  of  Health, 
Pubhc  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  desires  to  Ucense  a  method  for 
producing  a  potential  vaccine  against 
group  B  and  C  meningitis  and  iiijfections 
caused  by  E.  Coli  Kl,  such  as  neonatal 
meningitis  and  upper  urinary  tract 
infections.  The  inventors  have  created 
polysaccharide-protein  conjugates 
which  elicit  IgG  and  IgM  antibodies 
against  the  pathogens — Escherichia  Coli 
Kl,  Meningococcus  Group  B,  and 
Meningococcus  Group  C.  Advantages  of 
this  potential  vaccine  include  its 
potential  to  elicit  protection  from  all 


three  pathogens  and  its  possible  use  in 
children  under  18  months.  Complete 
details  regarding  this  discovery  were 
published  in  Proceedings  of  the  National 
Academy  of  Sciences,  Volume  88,  pp. 
7175-7179,  August  1991,  Medical 
Sciences.  NIH  is  the  assignee  of  the 
patent  rights  for  this  technology  covered 
under  U.S.  Patent  Application  07/667,170 
and  developed  by  Eh-s.  John  Robbins. 
Rachel  Schneerson  and  Sarvamangala 
).N.  Devi  of  the  National  Institute  of 
Child  Health  and  Human  Development. 
Due  to  the  strong  public  health  interest 
in  rapid  commercial  development  of  this 
potantial  vaccine,  all  applications  for  a 
license  to  this  technology  should  be  filed 
within  90  days  of  the  date  of  this  Federal 
Register  notice. 

ADDRESSES:  License  applications  or 
inquiries  should  be  directed  to:  Mr. 
Mark  Hankins,  J.D.,  Technology 
Licensing  Specialist.  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  Building  31,  room  B1C36. 
Bethesda,  MD  20892  (telephone:  (301) 
496-0750). 

Dated:  September  27, 1981. 
Raid  G.  Adlar. 

Director.  Office  of  Technology  Transfer. 
[FR  Doc.  91-23733  Filed  10-2-81;  8:45  unj 

BtLUNQ  CODE  4140-OV4I 


Public  Health  Service 

Healtti  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  H.  chapter  HB  (Health  Resources 
and  Services  Administration]  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  39409-24,  August  31, 
1982,  as  amended  most  recently  in 
pertinent  part  at  56  FR  40619,  August  15. 
1991)  is  amended  to  reflect  the  revision 
of  the  Division  of  Health  Services 
Scholarships  in  the  Bureau  of  Health 
Care  Delivery  and  Assistance,  within 
the  Health  Resources  and  Services 
Administration  (HRSA). 

Under  HB-10,  Organization  and 
Functions,  amend  the  Bureau  of  Health 
Care  Delivery  and  Assistance  (HBC),  as 
follows: 

1.  Delete  the  Division  of  Health 
Services  Scholarships  (HBC7)  functional 
statement  in  its  entirety  and  insert  the 
following: 

Division  of  Health  Services 
Scholarships  (HBC7).  Responsible  for 
the  administration  of  the  Public  Health/ 
National  Health  Service  Corps 
Scholarship  Training  Program,  the 
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NHSC  Scholarship  Program,  the  Native 
Hawaiian  Scholarship  Program,  the 
NHSC  Loan  Repayment  Program,  the 
Nursing  Education  Loan  Repayment 
Agreements,  and  the  Nursing  Student 
Loan  Demonstration  Project. 
Specifically:  (1)  Directs  and  administers 
these  programs,  including  the 
recruitment,  application,  selection  and 
awarding  of  scholarship  and  loan 
repayment  funds,  as  well  as  approving 
deferments,  suspensions,  service 
completions,  waivers  and  default  of 
service  and  payment  obligations:  (2) 
develops  and  implements  program  plans 
and  policies,  and  operating  and 
evaluation  plans  and  procedures  in 
coordination  with  the  Office  of  Program 
and  Policy  Development;  (3)  provides 
guidance  and  technical  and  assistance 
to  Public  Health  Service  staff  in  regional 
offices  and  to  staff  of  educational  and 
lending  institutions:  (4)  maintains  liaison 
with,  and  provides  assistance  to, 
program-related  pubhc  and  private 
professional  organizations  and 
institutions;  (5]  maintains  liaison  with 
the  Office  of  the  General  Counsel  (OGC) 
and  the  Office  of  the  Inspector  General, 
DHHS,  and  the  offices  of  the  U.S. 
Attorneys,  Department  of  Justice,  in  the 
development  of  litigation  cases  and 
appropriate  implementation  of  statutes 
and  regulations;  (6)  consultation  with 
the  Division  of  Fiscal  Services  (DPS), 
HRSA,  coordinates  financial  aspects  of 
programs  with  educational  and  lending 
institutions;  (7)  in  coordination  with  the 
Office  of  Data  Management,  develops 
program  data  needs,  formats  and 
reporting  requirements,  including 
collection,  collation,  analysis  and 
dissemination  of  data;  (8)  participates  in 
the  development  of  forward  plans, 
legislative  proposals,  and  budgets;  (9) 
develops  and  implements  program 
responsibility  for  the  plans  and  policies 
in  managing  the  Bureau's  Freedom  of 
Information  Act,  Privacy  Act  and 
Discovery  and  requests  received  from 
the  courts:  (10)  in  coordination  with  the 
DFS  and  OGC  manages  the  cases  of 
scholar  and  loan  repayment  recipients 
and  default  and  (11)  provides  testimony 
on  behalf  of  the  U.S.  Government  during 
litigation  of  scholarship  and  loan 
repayment  program  cases. 

Dated:  September  25, 1991. 
Robert  G.  Harmon, 
Administrator,  Health  Resources  and 
Services  Administration. 
[FR  Doc.  91-23790  Filed  10-2-91;  8;45  am] 

BHJJNQ  COOe  41M-1S-M 


National  Institutes  of  Health; 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  of  the  Department  of 
Health  and  Human  Services  (40  FR 
22859,  May  27, 1975,  as  amended  most 
recently  at  56  FR  34207-«,  July  26, 1991), 
is  amended  to  reflect  the  following 
changes  within  the  National  Cancer 
Institute  (HNC);  (1)  revise  the  functional 
statement  of  the  Division  of  Extramural 
Activities  (HNC5).  The  functional 
statement  was  revised  to  add  a 
reference  to  the  Division  of  Extramural 
Activities'  responsibility  for  the 
Comprehensive  Minority  Biomedical 
Program  and  to  delete  a  reference  to  an 
activity  that  is  no  longer  a  responsibility 
of  the  Division  of  Extramural  Activities. 

Section  HN-B,  Oraanization  and 
Functions.is  amended  by  deleting  the 
functional  statement  under  the  heading 
Division  of  Extramural  Activities 
(HNC5),  and  substituting  the  following: 

Division  of  Extramural  Activities 
(HNC5).  (1)  Administers  and  directs  the 
Institute's  grant  and  contract  review 
activities; 

(2)  Provides  initial  technical  and 
scientific  merit  review  of  grants  and 
contracts  for  the  Institute; 

(3)  Represents  the  Institute  on  NIH 
extramural  and  collaborative  program 
policy  committees  and  coordinates  such 
policy  for  the  review  and  administration 
of  grants  and  contracts; 

(4)  Coordinates  the  Institute's  review 
of  research  grant  and  training  programs 
with  the  National  Cancer  Advisory 
Board  and  the  President's  Cancer  Panel; 

(5)  Coordinates  the  implementation  of 
committee  management  policies  within 
the  Institute  and  provides  the  Institute's 
staff  support  for  the  National  Cancer 
Advisory  Board  and  the  President's 
Cancer  Panel; 

(6)  Monitors  and  coordinates  the 
operation  of  the  divisional  Boards  of 
Scientific  Counselors  to  assure 
uniformity  and  timeliness  of  the  concept 
review  of  projects  to  be  developed 
under  contract  or  in  response  to  a 
Request  for  Applications  (RFA); 

(7)  Coordinates  program  planning  and 
evaluation  in  the  extramural  area; 

(8)  Provides  scientific  reports  and 
analyses  to  the  Institute's  grant  and 
contract  programs;  and 

(9)  Administers  programs  to  broaden 
participation  by  minorities  in  cancer- 
related  research  and  training  activities 
and  to  enhance  the  effectiveness  of 
programs  in  cancer  treatment  and 
control  in  reaching  the  minority 
community  and  other  historically 


underserved  segments  of  the  general 
population. 

Dated:  September  24, 1991. 
Bemadine  Healy. 
Director.  NIH. 
(FR  Doc.  91-23734  Filed  10-2-91:  8:45  am] 

BtUJNO  COOC  4t40-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-010-01-4333-121 

Closure  of  Natural  Trap  Cave,  Big  Mom 
County,  WY 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Closure  of  Natural 

Trap  Cave  to  all  uses  except  scientific. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately.  Natural  Trap 
Cave  located  in  the  Little  Mountain  area 
of  Big  Horn  County,  Wyoming  on  public 
land  administered  by  the  Bureau  of 
Land  Management  (BLM),  Worland 
District.  Cody  Resource  Area,  is  closed 
to  all  uses  except  scientific.  This  action 
is  being  taken  to  protect  world  class 
paleontological  resources  within  the 
cave  which  include  examples  of  fauna 
and  other  scientific  data  from  about 
250,000  years  before  present.  Individuals 
or  institutions  wanting  access  to  Natural 
Trap  Cave  for  scientific  research  efforts 
must  submit  a  letter  of  intent  and 
research  plan  to  the  BLM  authorized 
officer  (BLM  Cody  Resource  Area 
Manager)  in  order  to  obtain  access 
authorization. 

EFFECTIVE  DATES:  This  closure  will  be 
effective  November  4, 1991.  The  closure 
will  remain  in  effect  until  further  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Dieli,  Outdoor  Recreation  Planner 
or  Duane  Whitmer,  Area  Manager,  Cody 
Resource  Area,  P.O.  Box  518, 1714 
Stampede  Avenue,  Cody.  Wyoming 
82414.  Telephone:  (307)  587-2216. 
SUPPLEMENTARY  INFORMATION:  The 

Cody  Resource  Area  is  responsible  for 
the  management  of  an  extensive  cave 
system  located  in  the  Little  Mountain 
area  of  the  Bighorn  Mountains.  These 
cave  resources  are  protected  under  the 
Federal  Cave  Resources  Protection  Act 
of  1988,  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  the 
Antiquities  Act  of  1906.  Natural  Trap 
Cave  is  an  internationally  significant 
cave  and  past  authorized  recreation  use 
has  threatened  the  integrity  of  the 
paleontological  resources. 

Authority  for  closure  orders  is 
provided  under  43  CFR  subpart  8364.1. 
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Violations  of  this  closure  are  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  September  24. 1991. 
Darrell  Barnes, 
District  Manager. 
(FR  Doc.  91-23802  Filed  10-2-81;  8:45  am) 

BtLLMO  COOe  4310-22-M 


California  Desert  District  Grazing 
Advisory  Board  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  public  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  94-579,  title  IV. 
section  403,  that  a  public  meeting  of  the 
California  Desert  District  Grazing 
Advisory  Board  will  be  held  on 
Thursday,  October  17, 1991  from  10  a.m. 
to  4  p.m.  in  the  conference  room  of  the 
California  Desert  Information  Center, 
831  Barstow  Road,  Barstow,  California 
92311. 

The  agenda  for  the  meeting  will 
include: 

— Wild  Horse  and  Burro  Management 
— Range  Management  Perspectives  by 

Resource  Area 
— Desert  Tortoise  and  Desert  Tortoise 

Habitat 
— Riparian  Management 
— Desert  Plan  Amendment  Discussion 

The  meeting  is  open  to  the  public, 
with  time  allotted  for  public  comment 
after  each  agenda  subject  has  been 
presented. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  California  Desert 
District  Office,  6221  Box  Springs 
Boulevard.  Riverside.  California  92507. 
and  will  be  available  there  for  public 
inspection  during  regular  business 
hours— 7:45  a.m.  to  4:30  p.m.  (PDT) — 
within  30  days  following  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Bureau  of  Land  Management. 
Cahfomia  Desert  District  Office,  Larry 
Morgan,  6221  Box  Springs  Boulevard, 
Riverside,  California  92507  (714)  653- 
1359. 

Dated:  September  26. 1991. 
Alan  Stein, 

Acting  District  Manager. 
|FR  Doc.  91-23756  Filed  10-2-91;  8:45  am] 

BiUJNO  COOE  431(MO-M 


[WY-010-01-4333-10J 

Emergency  Seasonal  Use  Closure  for 
All  Motor  Vetiides;  Carter  Mountain 
Area,  Parlt  County,  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  emergency  seasonal 
use  closure  (November  15, 1991  through 
April  30, 1992]  for  all  motorized  vehicles 
on  the  Carter  Mountain  Area  of  Critical 
Environmental  Concern  (ACEC),  Park 
County,  Wyoming. 

summary:  The  Cody  Record  of  Decision 
and  Approved  Resource  Management 
Plan  (RMP),  dated  November  8. 1990. 
designated  vehicular  use  in  the  Carter 
Mountain  ACEC  as  "limited  to 
designated  roads  and  trails."  In 
response  to  a  request  from  the  Wyoming 
Game  and  Fish  Department,  the  BLM 
sta^  and  the  Wyomig  Game  and  Fish 
Department  personnel  met  on  July  16. 
1991  and  determined  the  off-road  vehicle 
designation  on  the  Carter  Mountain 
ACEC  as  "Closed"  to  all  motorized 
vehicles,  including  over-the-snow 
vehicles,  from  November  15. 1991 
through  April  30. 1992.  This  seasonal  use 
closure  is  to  assist  the  Wyoming  Game 
and  Fish  Department  in  their  e^orts  to 
relieve  pressure  on  the  local  elk  herd 
and  reduce  the  size  of  the  migratory  elk 
herd  by  allowing  more  elk  to  move  into 
the  lower  reaches  of  their  winter  range. 
DATES:  This  closure  will  be  eH'ective 
November  15, 1991  through  April  30, 
1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Dieli,  Outdoor  Recreation  Planner 
or  Duane  Whitmer,  Area  Manager.  Cody 
Resource  Area.  P.O.  Box  518, 1714 
Stampede  Avenue,  Cody,  Wyoming 
82414.  Telephone:  (307)  587-2216. 
SUPPLEMENTARY  INFORMATION:  The 
Carter  Mountain  area  (about  7,819 
acres)  is  designated  an  ACEC.  The 
objective  for  management  of  the  Carter 
Mountain  ACEC  is  to  protect  areas  of 
unique  alpine  tundra  and  fragile  soils. 
According  to  the  Cody  Record  of 
Decision  and  Approved  Resource 
Management  Plan,  vehicular  use  in  the 
ACEC  will  be  hmited  to  designated 
roads  and  trails  as  a  result  of  future 
activity  planning.  If  the  need  for  more 
permanent  seasonal  limitations  are 
indicated  in  this  activity  plan,  then  the 
Cody  ARMP  could  be  amended.  Until 
the  activity  planning  is  conducted,  the 
use  is  Hmited  to  existing  roads  and 
trails.  In  addition  to  these  restrictions, 
this  emergency  seasonal  use  closure  will 
close  the  ACEC  to  all  vehicular  use. 
including  over-the-snow  vehicles,  from 
November  15, 1991  through  April  30, 
1992.  The  Wyoming  Game  and  Fish 
Department  feels  that  motorized  vehicle 
use  can  disrupt  the  migration  patterns  of 
all  wildlife;  however,  elk  are  particularly 
affected  by  such  use.  By  restricting 
motorized  vehicle  use,  the  elk  will 
migrate  in  the  Carter  Mountain  area, 
thus  allowing  more  elk  to  move  into  the 


lower  reaches  of  their  winter  range  and 
the  harvest  will  increase.  After  hunting 
season  the  area  will  remain  closed 
through  April  30, 1992  in  order  to  reduce 
the  stress  on  the  wintering  elk  herds. 
This  closure  will  also  help  in  meeting 
the  overall  objectives  to  protect  areas  of 
unique  alpine  tundra  and  fragile  soils  in 
the  Carter  Mountain  ACEC 

This  emergency  seasonal  use  closure 
applies  to  public  lands  in  Park  County, 
Wyoming,  located  approximately  20 
miles  west  of  Meeteetse,  Wyoming.  The 
designation  affects  all  public  lands 
above  10,000  feet  elevation  in  T.  49  N., 
R.  103  W.,  Sixth  Principal  Meridian.  Off- 
road  use  designations  apply  to  all 
motorized  vehicles  with  the  exceptions 
of:  (1)  Any  fire,  miUtary,  emergency,  or 
law  enforcement  vehicle  when  used  for 
emergency  purposes  or  any  combat 
support  vehicle  when  used  for  national 
defense  purposes;  (2)  any  vehicle  whose 
use  is  expressly  authorized  by  the 
Bureau  of  Land  Management  under 
permit,  lease,  license,  or  contract;  and 
(3)  any  government  vehicle  on  official 
business. 

Authority  for  closure  orders  is 
provided  under  43  CFR  subpart  8364.1. 
Violations  of  this  closure  are  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  September  24, 1991. 
Darrell  Barnes, 
District  Manager. 
[FR  Doc.  91-23803  Filed  10-2-91;  8:45  am) 

(MLLINO  COOE  4310-^^4l 


[WY-92(M1-5700;  WYW1065041 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

September  19, 1991. 

Pursuant  to  the  provisions  of  Public 
Law  97-451,  96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW106504  for  lands  in 
Hot  Springs  County,  Wyoming,  was 
timely  filed  and  was  accompanied  by  all 
the  required  rentals  accruing  from  the 
date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $5UU 
administrative  fee  and  $125  to  reimburse 
tiie  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30 1 J  S.C 
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188),  and  the  Bureau  of  Land 

Management  is  proposing  to  reinstate 

lease  WYW106504  el^ective  June  1. 1991. 

subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  fental  and  royalty  rates  cited 

above. 

Beveriy  |.  Poteet. 

Supervisory  Land  Law  Examiner. 

[FR  Doc.  91-23804  Filed  10-2-91;  8:45  amj 

BIUJNO  COOE  4310-2^4l 

[10-050-01-4212-12:  IDI-2S2U1 

Exchangs  of  Public  Land,  Idaho; 
Correction 

agency:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  State  Exchange  of  public  land  in 
Gooding  County,  Idaho  for  private  land 
in  Blaine.  Camas,  Gooding,  Jerome, 
Lincoln  and  Minidoka  Counties,  Idaho; 
Correction  to  legal  description 
previously  published  in  the  Federal 
Register  Friday.  July  5. 1991.  Vol.  56.  No. 
129,  page  30762. 

summary:  Add:  T.  3  S.,  R.  22  E..  section 
16  [640  acres]  to  list  of  lands  to  be 
acquired  from  the  State  of  Idaho. 

Dated:  September  25, 1991. 
Janis  L  VanWylie, 
Associate  District  Manager. 
[FR  Doc.  91-23806  Filed  10-2-91:  8:45  am] 

BILUNO  COOe  4310-QO-M 

[NV-930-91-4212-11;  N-51565] 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Public  Purposes  Clark 
County,  NV 

The  following  described  public  land  in 
Las  Vegas,  Clark  County.  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.].  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mount  Diablo  Meridian.  Nevada 

T.  20  .,  R.  80  E.. 
Sec.  15:  WV4NEV4NWV*,  SEy4NEV4NW%. 

S'/4NEy4NEy«Nwy4,  nw%nwv4.  svi 

NWy4.  NlA.NMjNV4SWy4. 
Aggregating  175  acres  (gross). 

The  City  of  Las  Vegas  intends  to  use 
the  land  for  Corporate  Yard.  University 
of  Nevada  Branch  Campus  and  Flood 
Detention  Basin.  The  lease  and/or 
patent,  when  issued,  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 


Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890.  26  Stat.  391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for.  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  the  City  of  Las 
Vegas. 

2.  Those  rights  for  underground 
telephone/power  lines  granted  to 
Nevada  Power  by  permit  No.  N-51542 
under  the  Act  of  October  21. 1976. 

3.  Those  rights  for  an  aerial 
transmission  line  granted  to  Nevada 
Power  by  permit  No.  Nev-043446  under 
the  Act  of  October  21. 1976. 

4.  Those  rights  for  an  aerial 
transmission  Hne  granted  to  Nevada 
Power  by  permit  number  Nev-061618 
under  the  Act  of  October  21. 1976. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District.  4765 
W.  Vegas  Drive.  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  imder  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District.  P.O.  Box 
26569,  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Dated:  September  24. 1991. 
Ben  F.  Collina, 

District  Manager,  Las  Vegas,  NV. 
[FR  Doc.  91-23807  Filed  10-2-91;  8:45  am] 
BlUMQ  COOe  4S1fr4«-lt 


[WY-040-01-4212-14;  W109338] 

Realty  Action;  Direct  Sale  of  Public 
Lands;  Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action,  sale  of 
public  lands  in  Sweetwater  County. 

summary:  The  Bureau  of  Land 
Management  has  determined  that  the 
lands  described  below  are  suitable  for 
direct  public  sale  under  section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1713, 
1719: 

Sixth  Principal  Meridian 

T.  19  N.,  R.  105  W. 
Sec.  8,  SV4NV4SEy4SEy4,  SV4SEV4SEy4. 
The  above  lands  aggregate  30  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Haverly.  Realty  Specialist.  Bureau 
of  Land  Management.  Green  River 
Resource  Area,  1993  Dewar  Drive.  Rock 
Springs,  Wyoming.  82901,  307-362-6422. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Land  Management  proposes 
to  sell  the  surface  estate  to  Cleve  and 
Brenda  Martin  and  Elwin  and  Alice 
McGrew  pursuant  to  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1713  and  1719.  The 
Land  is  now  under  right-of-way  and  is 
used  as  a  sewage  lagoon  site.  The 
lagoon  has  been  tested  and  certiHed  as 
free  of  hazardous  materials.  The  Rock 
Springs  Grazing  Association  has  been 
given  a  two-year  notification  of  the 
cancellation  of  grazing  privileges.  The 
proposed  direct  sale  would  be  made  at 
fair  market  value. 

The  proposed  sale  is  consistent  with 
the  Green  River  Management 
Framework  Plan  and  would  serve 
important  public  objectives  which 
cannot  be  achieved  prudently  or 
feasibly  elsewhere.  The  lands  contains 
no  other  known  public  values.  The 
planning  document  and  environmental 
assessment  covering  the  proposed  sale 
will  be  available  for  review  at  the 
Bureau  of  Land  Management,  Green 
River  Resource  Area  Office,  Rock 
Springs.  Wyoming. 

Conveyance  of  the  above  public  lands 
will  be  subject  to: 

1.  Reservation  of  a  right-of-way  for 
ditches  or  canals  pursuant  to  the  Act  of 
August  30. 1890.  43  U.S.C.  945. 

2.  Sweetwater  County  road  right-of- 
way.  W71503. 

3.  Sweetwater  Cotmty  drainage  ditch 
right-of-away.  W124206.  The  public 
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lands  described  above  shall  be 
segregated  from  all  forms  of 
approprialion  under  the  public  land 
laws,  including  the  mining  laws  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregative  effect  will  end 
upon  issuance  of  the  patent  or  270  days 
from  the  date  of  the  publication, 
whichever  comes  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management, 
District  Manger,  Rock  Springs.  P.O.  Box 
1869.  Rock  Springs,  Wyoming  82902. 
Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections  this  proposed  realty  action 
will  become  final. 

Dated:  September  25, 1991. 
John  S.  McKee, 
A  ssociate  District  Manager. 

[FR  Doc.  91-23809  Filed  10-2-91;  8:45  am] 
BNJJNO  COOe  4310-2^41 


[OR-020-01-4410-08;  GP1-3851 

Availability  of  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement 
Ttiree  Rivers  Planning  Area;  Bums 
District,  OR 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Three 
Rivers  Resource  Management  Plan  and 
Final  Environmental  Impact  Statement 
(RMP/EIS)  for  1.7  million  acres  of  Public 
Land  and  Federal  mineral  estate 
administered  by  the  Bureau  of  Land 
Management  (BLM)  within  Harney. 
Grant,  Lake  and  Malheur  Counties  in 
eastern  Oregon. 
FOR  FURTHER  INFORMATION  CONTACTT 

Craig  M.  Hansen,  Three  Rivers 
Resources  Area  Manager,  Bureau  of 
Land  Management  Bums  District  HC- 
74, 12533  Highway  20  West.  Hines. 
Oregon  97738,  (Telephone  503-573- 
5241). 

SUPPLEMENTARY  INFORMATION:  This 

RMP/EIS  addresses  management  on 
1.709,918  acres  of  public  land 
administered  by  the  BLA1  in  the  Bums 
District,  Oregon.  Implementation  of  the 
Proposed  Plan  would  result  in 
improvement  of  water  quality  on  98 
miles  of  stream.  Decadal  timber 
harvests  would  be  approximately  5.4 
million  board  feet  from  7.722  acres  of 


commercial  timberland.  Initial  forage 
allocations  would  be  150,472  AUMs  for 
livestock,  5.806  AUMs  for  wild  horses 
and  burros,  and  7,836  AUMs  competitive 
forage  for  big  game.  Also,  there  would 
be  improvement  in  wetland  aquatic  and 
playa  habitat  conditions.  There  would 
be  aggressive  management  of  special 
status  species  (both  plants  and  animals) 
and  their  habitats.  The  Diamond  Craters 
Special  Recreation  Management  Area 
(17,056  acres)  would  be  retained.  A  total 
of  5.4  miles  of  river  would  be  proposed 
for  inclusion  in  the  National  Wild  and 
Scenic  Rivers  System.  Three  existing 
Areas  of  Critical  Environmental 
Concern  (ACECs)  would  be  retained 
(South  Narrows  ACEC— 160  acres. 
Diamond  Craters  ONA/ACEC— 16,656 
acres.  Silver  Creek  RNA/ ACEC— 640 
acres).  Two  ACEC  additions  totaling 
1,680  acres  would  be  proposed 
(Diamond  Craters  ONA/ACEC 
addition — 400  acres  and  Silver  Creek 
RNA/ACEC  addition— 1,280  acres).  Four 
new  ACECs  totaling  75,913  acres  would 
be  proposed  (Foster  Flat  RNA/ACEC— 
2,690  acres.  Dry  Mountain  RNA/ 
ACEC— 2,084  acres,  Biscuitroot  Cultural 
ACEC — 6,500  acres  and  the  Kiger 
Mustang  ACEC— 64,639  acres). 
Approximately  25.335  acres  of  public 
land  would  be  considered  for  sale  under 
various  authorities  over  the  life  of  the 
plan.  Provision  for  mineral  exploration 
and  development  within  the  planning 
area  would  be  maintained. 

A  30-day  comment/protest  period  is 
provided.  Complete  protest 
requirements  and  procedures  are 
presented  in  the  RMP/EIS.  All 
substantive  comments  will  be 
considered  in  the  final  decision-making 
process  leading  to  an  Approved  RMP/ 
Record  of  Decision. 

Dated:  Septeml>er  20, 1991. 
Donald  R.  Cain, 

Associate  District  Manager. 

[FR  Doc.  91-23805  Filed  10-2-91;  8:45  am] 

BILUNO  CODE  431»-3»-M 


[NM-940-02-4730-12] 

Filing  of  Plats  of  Survey;  New  Mexico 

AGENCY:  Bureau  of  Land  Management 
Interior 


action:  Notice. 


New  Mexico  Principal  Meridian,  New  Mexico 

T.  7  N.  R.  2  E..  Accepted  August  28, 1991,  for 

Group  829  NM. 
T.  25  S.  R.  24  E.,  Accepted  September  a  1991. 

for  Group  884  NM. 
T.  26  N.  R.  7  W.,  Accepted  August  28. 1991. 

for  Group  879  NM. 

The  above-listed  plats  represent  dependent 
resurveys.  survey  and  sutxiivision. 

These  plats  will  be  in  the  files  of  the 
New  Mexico  State  Office.  Bureau  of 
Land  Management.  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504-1449.  Copies  may 
be  obtained  from  this  office  upon 
payment  of  $2.50  per  sheet 

Dated:  September  25. 1991. 
John  P.  Bennett 
Chief.  Cadastral  Survey. 
[FR  Doc  91-23810  Filed  10-2-01;  8:45  am) 

BOXMO  COOC  4110-FB-M 


[OR-M3-01-4214-10;  QP1-375:  OR-47602] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Oregon 

agency:  Bureau  of  Land  Management 
Interior. 


action:  Notice. 


summary:  The  plats  of  survey  described 
below  were  officially  filed  in  the  New 
Mexico  State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico  on 
September  25, 1991. 


summary:  The  U.S.  Department  of 
Agricultiu^,  Forest  Service,  proposes  to 
withdraw  2,050.00  acres  of  National 
Forest  System  land  to  protect  the  Bagby 
Hot  Springs  Research  Natural  Area  and 
Bagby  Hot  Springs  Special  Interest  Area 
in  the  Mt.  Hood  National  Forest  This 
notice  closes  the  land  for  up  to  two 
years  from  mining.  The  land  will  remain 
open  to  mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
January  2, 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon 
State  Director,  BLM,  P.O.  Box  2935, 
Portland,  Oregon  97208-0039. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Sullivan,  BLM,  Oregon  State 
Office,  503-280-7171. 

SUPPLEMENTARY  INFORMATION:  On 

September  4, 1991,  the  U.S.  Department 
of  Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C  ch. 
2).  subject  to  valid  existing  rights: 

Williamett  Meridian 

Mt.  Hood  National  Forest 

T.  7  S.,  R.  5  E.. 
Sec.  14,  SEV4SWy«SWy4.  SEV4SWy«,  and 
SMiSEV*; 

Sec.  22,  SEy4Swy4,  NEy4SEy4.  swNwyi 

SEy4,  and  SV^SEMi; 


50136 


Federal  Register  /  Vol.  56.  No.  192  /  Thursday.  October  3.  1991  /  Notices 


Sec.  23,  W'ANEV4NEy4,  SEy4NE%NEV«. 
WViNEV*.  SEy4NEy4,  E'/4NWy4.  EV4 

Nwy4Nwy4.  swy4Nwy4Nwy4.  swy4 

NWy4.  and  SMi: 

Sec.  24,  swy4swy4swy4: 

Sec.  26: 

Sec.  27.  EV4.  EViNWy4.  EV4NEy4SWy4,  and 

NEy4SEy4Swy4; 

Sec.  34,  NV4NWy4NEy4;- 
Sec.  35,  NV4NEy4NEy4. 
The  area  described  contains  2,050.00  acres 
in  Clackamas  County,  Oregon. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  Bagby  Hot 
Springs  Research  Natural  Area  and 
Bagby  Hot  Springs  Special  Interest 
Area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  other  National  Forest  management 
activities,  including  peimits.  licenses, 
and  cooperative  agreements,  that  are 
compatible  with  the  intended  use  under 
the  discretion  of  the  authorized  officer. 

Dated.  September  17, 19bi. 
Robert  E.  MoIIohan, 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

|FR  Doc.  91-23811  Filed  10-^-fll;  8:45  am] 

-HJJNQ  COOC  4310-33-I1 


Minerals  Management  Service 

Outer  Continental  Advisory  Board; 
Meeting 

agency:  Minerals  Management  Service. 
Pacific  OCS  Region.  Interior. 
ACTION:  National  Outer  Continental 
Shelf  Advisory  Board,  Pacific  Regional 
Technical  Working  Group  Committee; 
notice  and  agenda  for  meeting. 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463. 

The  Pacific  Regional  Technical 
Working  Group  (RTWG)  Committee  of 
the  National  OCS  Advisory  Board  is 
scheduled  to  meet  October  30, 1991, 
from  8:30  a.m.  to  5  p.m.,  at  the  Minerals 
Management  Service  Regional  Office 
conference  room  at  770  Paseo  Camarillo 
in  Camarillo.  California  93010.  RTWG 
meetings  are  open  to  the  public,  and 
time  has  been  set  aside  for  public 
comment.  However,  this  is  primarily  a 
technical  meeting  and  does  not  address 
issues  dealing  with  MMS  policy.  The 
tentative  agenda  for  the  meeting  covers 
the  following  topics: 

Opening  Remarks 

•  5-Year  Program  Development 

•  Interagency  Coordination 
— Tri-County  Forum 

— New  Exploration  Plan/Application  for 
Permit  to  Drill  (EP/APD)  Process 

— Risk  Communication  and  Public 
Participation  Training 

•  Calilomia  State  Environmental 
Protection  Agency 

Members  Reports 

Status  of  National  Marine  Sanctuary 

Program  Off  California 
Hard  Bottom  Subcommittee  Report/ 

Recommendations 
Postlease  Issues  Subcommittee  Report 
Regional  Scientific  Subcommittee 
Oil  Spill  Prevention  and  Response 

•  Regulations  Implementing  Oil    . 
Pollution  Act  of  1990 

•  Marine  Spill  Response  Corp. 
(MSRC) 

•  California  Program 

•  Washington  Program 

•  Oregon  Program 

Public  Comment  Period 

Information  about  the  meeting  is 
available  from  the  Public  Affairs  office 
at  (805)  389-7520.  Minutes  of  the  meeting 
will  be  available  for  public  inspection 
and  copying  at  the  following  location: 
Pacific  OCS  Region,  Minerals 
Management  Service,  770  Paseo 
Camarillo.  Camarillo,  California  93010. 


Dated:  September  26, 1991. 
Peter  L  Tweedt. 

Deputy  Regional  Director,  Pacific  OCS 
Region. 
(PR  Doc.  91-23774  Filed  10-2-91;  8:45  am) 

MLUNG  COOE  4310-Mn-M 

Outer  Continental  Shelf  (OCS) 
Advisory  Board— Scientific  Committee 
(SC);  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  5  U.S.C.,  appendix  I.  and  the 
Office  of  Management  and  Budget 
Circular  A-63.  Revised. 

The  SC  of  the  OCS  Advisory  Board 
will  meet  on  Wednesday,  November  13. 
and  Thursday,  November  14, 1991,  at  the 
Atrium  Building,  381  Elden  Street, 
Hemdon.  Virginia  22070,  telephone  (703) 
787-1717.  Below  is  a  description  of 
meetings  that  will  occur  related  to  the 
SC: 

The  SC  will  meet  in  subcommittees  on 
Wednesday.  November  13,  from  8  a.m. 
to  5  p.m..  to  review  regional  studies 
nominated  for  the  Fiscal  Year  1993 
National  Studies  List.  The  three 
subcommittees  are:  (1)  Physical 
Oceanography;  (2)  Ecology;  and  (3) 
Socioeconomics, 

The  SC  will  meet  in  plenary  session 
from  8  a.m.  to  5  p.m..  on  Thursday, 
November  14. 1991.  The  agenda  will 
cover  the  following  principal  subjects 
(others  may  be  added  later): 

•  Committee  business  and  resolutions 

•  Environmental  Studies  Program 
Status  Review 

•  National  Academy  of  Sciences 
Review 

•  MMS  Goals  and  Objectives 

A  detailed  agenda  may  be  requested 
from  the  MMS.  In  conjunction  with  the 
SC  meeting,  the  MMS  will  hold  a 
Socioeconomic  Workshop  from  8  a.m.  to 
5  p.m..  on  Tuesday.  November  12, 1991. 
The  agenda  for  the  Workshop  will  cover 
the  following  subjects: 

•  Long-range  information  goals  for 
socioeconomic  studies 

•  Research  methodologies 

•  National  Academy  of  Sciences 
Reviews 

All  meetings  are  open  to  the  public. 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come-first- 
served  basis  at  the  SC  plenary  session. 

All  inquiries  concerning  the  SC 
meeting  should  be  addressed  to  Dr.  Ken 
Turgeon,  Chief,  Environmental  Studies 
Branch,  Environmental  Policy  and 
Programs  Division,  Minerals 
Management  Service,  381  Elden  Street. 
Mail  Stop  4310.  Hemdon.  Virginia  22070. 
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telephone  (703)  787-1717.  All  inquiries 
concerning  the  Socioeconomic 
Workshop  should  be  addressed  to  Dr. 
Harry  Luton.  Environmental  Studies 
Branch,  at  the  same  address  and 
telephone  number. 

Dated:  September  26. 1991. 
Thomas  Cenihofer, 

Associate  Director  for  Offshore  Minerals 

Management 

(FR  Doc.  91-^812  Filed  10-2-91;  8:45  am) 

BILUNQ  COOe  4S10-MR-M 


National  Park  Sen/lce 

Gettysburg  National  Military  Park 
Advisory  Commission 

agency:  Gettysburg  National  Military 
Park  Advisory  Commission. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  date 
of  the  first  meeting  of  the  Gettysburg 
National  Military  Park  Advisory 
Commission. 

DATES:  October  24, 1991. 

INCLEMENT  WEATHER  RESCHEDULE  DATE: 

None. 

ADDRESSES:  HoUday  Inn,  516  Baltimore 
St.,  Gettysburg,  Pennsylvania  17325. 

time:  2:30-4:30  P.M. 

FOR  FURTHIR  INFORMATION  CONTACT: 

Jose  A.  Cisneros,  Superintendent, 
Gettysburg  National  Military  Park,  P.O. 
Box  1080.  Gettysburg,  Pennsylvania 
17325.        1 1 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  vsrritten  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisory 
Commission,  Gettysburg  National 
Miltiary  Park.  P.O.  Box  1080,  Gettysburg, 
Pennsylvania  17325.  Minutes  of  the 
meeting  will  be  available  for  inspection 
four  weeks  after  the  meeting  at  the 
permanent  headquarters  of  the 
Gettysburg  National  Military  Park 
located  at  95  Taneytown  Road. 
Gettysburg,  Pennsylvania  17325. 

Dated:  September  24. 1991. 
)oe  R.  MiUer. 
Acting  Regional  Director. 
[FR  Doc.  91-23841  Filed  10-2-W;  0:45  am) 

B4UJNQ  COOE  «310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-303  (Sub  9X)] 

Wisconsin  Central  Ltd.— Abandonment 
Exemption—in  Astiland  County,  Wl 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  Wisconsin  Central  Ltd.  of  1.01 -miles 
of  rail  line  between  mileposts  434.49  and 
435.50.  in  Ashland.  Ashland  County.  WI. 
subject  to  standard  labor  protective, 
historic  preservation,  and  environmental 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  2. 1991.  Formal  expressions 
of  intent  to  file  an  offer  •  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  October  15, 1991. 
petitions  to  stay  must  be  Tiled  by 
October  21, 1991,  and  petitions  for 
reconsideration  must  be  filed  by 
October  28, 1991.  Requests  for  a  public 
use  condition  must  be  filed  by  October 
15, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-303  (Sub-No.  9X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 

and 

(2)  Petitioner's  representative:  Janet  H. 
Gilbert  Wisconsin  Central  Ltd..  P.O. 
Box  5062.  Rosemont,  IL  60017-5062. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R  Dettmar  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call. 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 

Decided:  September  26, 1991. 


■  S«»  Bxempf.  of  Rail  Abandonment— Off»n  of 
Finan.  A*mL.  4  LCCJd  164  (1987). 


By  the  Commission.  Chalnnan  Philbin.  Vice 
Chainnan  Emmett  Commissioners  Simmona, 
Phillips,  and  McDonald. 
Sideny  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-23830  Filed  10-2-91;  8:45  am) 

BILUNO  COOC  r03$-01-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  th« 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35).  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/ Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  Hst  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  pubhshed.  The  Ust  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions!  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  iiL 

Each  entry  may  contain  the  following 
information: 
The  Agency  of  the  Department  issuing 

this  recordkeeping/reporiing 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement 
The  OMB  and/or  Agency  identification 

number,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and 

uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  (202)  523-5095). 
Comments  and  questions  about  the 
items  on  this  Ust  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
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Resources  Management  Policy,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  room  N-1301. 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  0MB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/ VETS).  Office  of  Management 
and  Budget,  room  3001,  Washington.  DC 
20503  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  0MB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Employment  and  Training 

Administration. 
Research  Evaluation  and  Pilot 

Demonstration  Projects  Programs — 

Job  Training  for  the  Homeless 

Demonstration  Program  (JTHP). 
1205-0299;  ETA  9028;  Quarterly. 
State  and  local  governments;  Non-profit 

institutions. 
21  respondents;  840  total  hours;  10  hrs. 

per  respondent;  1  form. 

The  information  provided  by  this 
collection  from  grantees  will  permit  DOL 
to  meet  Federal  responsibilities  for 
program  administration,  management 


and  oversight;  respond  to  public  and 
Congressional  inquiries;  and  insure  that 
we  have  statutorily  required 
information. 

Extension 

Employment  Standards  Administration. 
Notice  of  final  Payment  or  Suspension  of 

Compensation  Benefits. 
1215-0024;  LS-20a 
On  occasion. 

Businesses  or  other  for  profit. 
500  respondents;  8,500  total  hours;  .25 

minutes  per  response;  1  form. 
Report  is  used  by  insurance  carriers  and 

self-insured  employers  to  report  the 

payment  of  benefits  under  the  Act. 
OFCCP  Recordkeeping/Reporting: 

Construction. 
1215-0163. 

Monthly  and  Annually. 
State  or  local  governments;  Businesses 

or  organizations. 
34,943  respondents;  5.223.678  total  hours; 

11.6  hrs.  per  response. 

Recordkeeping  and  reporting 
obligations  incurred  by  Federal  and 
Federally  assisted  construction 
contractors  imder  Executive  Order 
12246.  Section  503  of  the  Rehabilitation 
Act  of  1973.  and  38  U.S.C.  2012  are 
necessary  to  substantiate  compliance 
with  nondiscrimination  and  affirmative 
action  requirements  monitored  by  the 


Fonn  No. 


ETA  841 
ETA  643 
ETA  842 


Affected  public 


State  or  local  governments... 
State  or  local  governments... 
I^one 


Office  of  Federal  Contract  Compliance 

Programs. 

OFFCP  Recordkeeping/Reporting: 

Supply  and  Service. 
1215-0072. 
Annually. 

State  or  local  governments;  Small 
businesses  or  organizations; 
Businesses  or  other  for  profit;  Non- 
profit institutions. 
61.420  respondents;  15,182.644  total 
hours;  11.4  hours  per  response. 
Recordkeeping  and  reporting 
obligations  incurred  by  Federal 
contractors /subcontractors  under 
Executive  Order  11246.  Section  503  of 
the  Rehabilitation  Act  of  1973.  and  38 
U.S.C.  2012  are  necessary  to 
substantiate  compliance  with 
nondiscrimination  and  affirmative 
action  requirements  monitored  by  the 
Office  of  Federal  Contract  Compliance 
Programs.  The  Scheduling  Letter  portion 
of  this  clearance  has  been  revised. 
However,  this  change  does  not  affect  the 
substance  or  method  of  collection. 

Reinstatement 

Employment  and  Training 
Administration. 

Unemployment  Compensation  for  Ex- 
servicemembers  (UCX)  Handbook  1205- 
0176;  ETA  841,  842.  and  843. 


Respond- 
ents 


153,000 
7,660 


Frequency 


One-tinw.. 
On»«(M.. 
Horn 


Average  time  per 
response 


m  minutes. 
1  minute. 


3,953  total  hours. 

Federal  law  (5  U.S.C.  8521  et  seq.) 
provides  imemployment  insurance 
protection,  to  former  members  of  the 
Armed  Forces  (ex-servicemembers)  and 
is  referred  to  in  abbreviated  form  as 
."UCX."  The  forms  in  chapter  V  through 
VIII  of  the  UCX  Handbook  are  used  in 
connection  with  the  provisions  of  this 
benefit  assistance. 

Signed  at  Washington  DC  this  27th  day  of 
September.  1991. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
(FR  Doc.  91-23820  Filed  10-2-91;  8:45  am) 

BlUJtlQCODE  4510-30-M ^^ 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worlter  Adlustment  Assistance 

Petitions  have  been  filed  with  the 


Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  title  II. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 


Assistance,  at  the  address  show  below, 
not  later  than  October  15. 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  15. 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  23rd  day  of 
September,  1991. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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P»lhioo«r  Union/vwkers/firm— 


Addwest  Mining,  Inc.  (wfcrs) 

Arrow  Co  (wkrs) _ 

BokJen  and  BlaKe  Cofp  (wkrs) 

B«nchm«fk  Geophytical  Corp  (wtos) ...... 

Carl  Oil  and  Gm  Co  (wtoa) 

CF4I  Steel  Corp  (USWA) 

Chicago  Pneumatic  Too)  Co  lAMAW 

Crown  Cork  and  Seal  Co..  Inc.  USWA 

Deans  Mfg.  Service  (wkf8)...._ 

ESCO  Cofp  (wkrs) 

General  Electric  Co  (wkrs) _. 

General  Electric  Corp  IBEW 

Halliburton  Servncea  (wkf») , 

Hallitxjrton  Services  (wkrs) „..„....„.... 

HallitHjrton  Services  (wkrs) 

Holiday  Fashions  ILGWU „ 

Huron/Sl  Clair  Mfg  Co  (wkrs) , 

L  and  M  Radiator.  Inc.  (wkrs) 

Midway  Airtnes.  Inc.  (wkrs) , 

Pathfinder  Mines  Corp  (USWA) „ , 

Ouanex  Corp  .  Mi  Seamless  Tuba  Div.  (USWA). 

Teledyne  Wisconsin  Motor  (UAW) 

The  Procter  and  Gamt>le  Mfg  Co  (wkrs) 

The  Procter  and  Gamble  Mfg  Co  (wkrs) 

U.S.  Shoe  Corp.  Hdqto  (wkrs) 

Unisys  Corp,  Pnnted  Circuit  Oper.  (wkrs) 

WellTech,  Inc  (wkrs) 

WeHTech,  Inc  (wkrs) „.. 

WItco/Richardson  (URW) 

Zwicker  Knittng  Mills  ACTWU 

(Reopen)  Eagle  Shirtmakes.  Inc.  ACTWU 


Appendix 


Location 


Fort  Stockton,  TX... 

Andalusia,  Al 

Bradford,  PA 

Edmond,  OK 

Corpus  Christi,  TX... 

Pueblo,  CO 

Uttea  NY 

Edison,  NJ 

Okemah,  OK 

Portland,  OR 

Syracuse,  NY 

Saddle  Brook.  NJ..., 

OMMta,  WY 

Luling,  TX „„ „ 

Ctsper,  WY „ 

Slatedaia,  PA „. 

Lake  City,  R. 

El  Paso.  TX  79925.. 

Chicago,  IL 

Shirley  Basin,  WY ... 

South  Lyon,  Ml 

West  Allis.  Wl 

Avenel,  NJ 

Staten  Island.  NY.,.. 

Cincinnati,  OH 

Salt  Lake  Oty.  UT... 

Kalkaska,  Ml 

Mt.  Pleasant.  Ml 

Indianapolis,  IN 

Apptoton.  Wl 

MtfwnoyCity,  PA,., 


Dy 

racaivsd 


09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 


Oat*  of 
pctMion 


09/04/91 
09/23/91 
09/09/91 
Oa/29/91 
09/11/91 
09/06/91 
09/10/91 
09/10/91 
09/09/91 
09/10/91 
09/09/91 
09/09/91 
09/05/91 
09/12/91 
09/05/91 
09/12/91 
08/29/91 
09/11/91 
09/10/91 
09/09/91 
09/06/91 
09/13/91 
09/11/91 
09/11/91 
08/27/91 
08/28/91 
09/10/91 
09/10/91 
09/08/91 
09/04/91 
09/21/90 


Na 


26.348 
26,349 
26,350 
26.351 
26,352 
26,353 
26,354 
26,355 
26,356 
26,357 
26.358 
26.359 
26,360 
26,361 
26,362 
26.363 
26,364 
26.365 
26.366 
26,367 
26,368 
26,369 
26,370 
26,371 
26.372 
26,373 
26,374 
26,375 
26,376 
26,377 
25.028 


Articles  produced 


Rebuik)  sulfur  plant 

Shirts. 

Oil  and  gas. 

Seismic  data  processing. 

Crude  oil.  natural  gas 

Tubes,  rails  and  wire  products. 

Automotive  air  tools 

Aluminum  bds  for  cans. 

Flex  circuit  assemblier 

Steel  castings 

Cable  wire  and  harness—. 

Service  GE  TV  s. 

OilfieM  services. 

Oilfield  services 

Oilfield  services 

Ladies  blouses 

Bnght  automotive  thm. 

Industrial  radiators. 

Passenger  airline. 

Uramum  oxide. 

Steel  tutMng. 

Air -cooled  gasoline  engines. 

Perfumes  and  beauty  care  products. 

Household  cleaning  and  laundery  goods. 

Womens'  st>oes. 

Pnnted  wmng  boartto. 

Oilwell  servKes. 

Oilwell  services 

Rut>t>er  battery  covers  and  txjshings. 

Knitted  headwesr.  handwear 

Men's  dress  shirts. 


[FR  Doc.  91-23821  Filed  10-2-91;  8:45  am] 

BILUtra  CODE  4610-9O4II 


(TA-W-24,«901 

W.R.  Cast  &  Sons  Cutlery  Co., 
Bradford.  PA;  Negative  Determination 
on  Reconsideration 

By  Order  dated  June  28, 1991.  the 
United  States  Court  of  International 
Trade  (USCIT)  in  Former  Employees  of 
W.R.  Case  »  Sons  Cutlery  Company  v. 
U.S.  Secretary  of  Labor  (USCIT  91-04- 
00282)  remanded  this  case  to  the 
Department  for  further  investigation.  • 

Investigation  findings  on  remand 
show  that  the  subject  firm  entered 
Chapter  11  Reorganization  proceedings 
In  May  1990  and  was  sold  in  November 
1990.  W.R.  Case  went  into  bankruptcy 
proceedings  because  much  of  its  assets 
were  siphoned  off  by  other  affiliated 
companies.  Accordingly,  the  loss  of 
assets  and  bankruptcy  proceedings 
would  not  provide  a  basis  for  a  worker 
group  certification. 

Other  findings  show  that  although 
employment  and  the  sale  of  knives  at 
W  R  Case  declined  in  the  first  10 


months  of  1990  compared  to  the  same 
period  in  1989,  increased  imports  did  not 
contribute  importantly  to  such  declines. 
The  "contributed  importantly"  test  of 
Group  Eligibility  Requirements  of  the 
Trade  Act  is  generally  demonstrated 
through  a  sur\'ey  of  the  workers'  firm's 
customers.  The  Department's  survey  of 
Case's  declining  customers  show  that 
they  either  did  not  import  or  did  not 
have  increasing  imports  during  the 
relevant  time  periods.  Some  customers 
commented  that  they  decreased  their 
purchases  of  knives  from  Case  because 
of  the  instability  of  the  company. 

Reconsideration  findings  show  that 
blade  components  purchased  from  Japan 
during  the  period  applicable  to  the 
petition  were  for  knives  which 
accounted  for  a  negligible  portion  of 
Case's  total  sales.  Case  did  not  produce 
the  imported  blade  components  during 
the  period  applicable  to  the  petition. 
Further,  the  issue  of  components  was 
addressed  in  the  Department's  earlier 
Notice  of  Negative  Determination 
Regarding  Application  issued  on 
February  20, 1991  and  published  in  the 
Federal  Register  on  March  5, 1991  (56  FR 
9236). 


Conclusion 

After  reconsideration.  I  affirm  the 
original  notice  of  negative  determination 
to  apply  for  adjustment  assistance  to 
former  workers  of  W.R,  Case  &  Sons 
Cutlery  Company.  Bradford. 
Pennsylvania. 

Signed  at  Washington,  DC.  this  25th  day  of 
September  1991, 
Robert  O,  Deslongchamps, 

Director,  Office  of  legislations' Actuarial 
Services,  Unemployment  Insurance  Senice. 
(FR  Doc.  91-23.122  Filed  10-2-91;  8:45  am] 
StLUNO  C09C  4t10-»0-M 


Federal-State  Unempioyment 
Compensation  Program  Extended 
Benefits;  Ending  of  Extended  Benefit 
Period  in  the  State  of  Aiaska 

This  notice  announces  the  ending  of 
the  Extended  Benefit  Period  in  the  State 
of  Alaska,  effective  on  September  7. 
1991, 

Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
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1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  UnemploymeBt 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  part  615  of 
title  20  of  the  code  of  Federal 
Regulations  (20  CFR  part  615). 

Extended  Benefits  are  payable  in  a 
State  during  an  Extended  Benefit  Period 
which  is  triggered  "on"  when  the  rate  of 
insured  unemployment  in  the  State 
reached  the  State  trigger  rate  set  in  the 
Act  and  the  State  law.  During  an 
Extended  Benefit  Period,  individuals  are 
eligible  for  a  maximum  of  up  to  13 
weeks  of  benefits,  but  the  total  of 
Extended  Benefits  and  regular  benefits 
together  may  not  exceed  39  weeks. 

The  Act  and  the  State  unemployment 
compensation  laws  also  provide  that  an 
Extended  Benefit  Period  in  a  State  will 
trigger  "off  when  the  rate  of  insured 
unemployment  in  the  State  is  no  longer 
at  the  trigger  rate  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  week  for 
which  there  is  an  off  indicator,  but  not 
less  than  13  weeks  after  the  benefit 
period  began. 

An  Extended  Benefit  Period 
commenced  in  the  State  of  Alaska  on 
February  2. 1991,  and  has  now  triggered 
off. 

Determination  of  an  "ofT'  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unemployment  in  the  State  for  the 
period  consisting  of  the  week  ending  on 
August  17. 1991.  and  the  immediately 
preceding  twelve  weeks,  fell  below  the 
State  trigger  rate,  so  that  for  that  week 
there  was  an  "off  indicator  in  the  State. 

Therefore,  the  Extended  Benefit 
Period  in  the  State  terminated  with  the 
week  ending  September  7, 1991. 

Information  for  Claimants 

The  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  of  the  ending  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual's  right  to  Extended 
Benefits.  20  CFR  615.13(c)(4). 


Persons  who  wish  information  about 
their  rights  to  Extended  Benefits  in  the 
State  named  above  would  contact  the 
nearest  State  employment  service  office 
in  their  locality. 

Signed  at  Washington,  DC  on  September 
20.1991. 

Roberts  T.  lones, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  91-23823  Filed  10-2-91;  8:45  am| 

BILLING  CO06  4S10-90-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  91-S3] 

NASA  Advisory  Council  (NAC),  Space 
Station  Science  and  Applications 
Advisory  SubcomnUttee  (SSSAAS); 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Comm.ittee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Station 
Science  and  Applications  Advisory 
Subcommittee. 

dates:  October  21, 1991,  8  a.m.  to  10 
p.m.;  October  22. 1991,  8  a.m.  to  10  p.m.; 
and  October  23. 1991, 1  p.m.  to  3:30  p.m. 
addresses:  Holiday  Inn  Hotel,  7230 
Engle  Road,  Middlebury,  OH  44130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Edmond  M.  Reeves,  Code  SN. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 
(202/453-1570). 

SUPPtEMENTARY  INFORMATION:  The 
Space  Station  Science  and  Applications 
Advisory  Subcommittee  (SSSAAS) 
reports  to  the  Space  Science  and 
Applications  Advisory  Committee 
(SSAAC)  and  consults  with  the  advises 
the  NASA  Office  of  Space  Science  and 
Applications  (OSSA)  on  the  new 
capabilities  to  be  made  available  by  the 
Space  Station  program  and  how  these 
may  be  most  effectively  utilized. 

It  also  advises  the  NASA  Space 
Station  Freedom  Office  on  how  the 
Space  Station  program  may  most 
effectively  support  potential  science  and 
applications  users.  The  Subcommittee 
will  meet  to  discuss  the  reports  on 
telescience,  attached  payloads,  and  data 
issues.  The  Subcommittee  is  chaired  by 
Dr.  Robert  ].  Bayuzick  and  is  composed 
of  19  members.  The  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room  (approximately  40  people 


including  members  of  the 
Subcommittee).  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  key  participants. 
Type  of  Meeting:  Open. 

Agenda 

Monday,  October  21 

8  a.m. — Opening  Remarks. 

8:30  a.m. — Status  and  Review  of 
Actions  and  Recommendations  of 
the  Subcommittee  Summer 
Workshop. 

9  a.m.— Status  of  Payload  Traffic 
Model  and  Utilization  Plan. 

9:45  a.m. — Status  of  Payload 

Integration  and  Operations 

Responsibilities. 
10:30  a.m. — Status  Report  on 

Microgravity  Levels. 
12:30  p.m. — Report  on  Recent 

Meetings  of  the  International  Forum 

on  Scientific  Uses  of  Space  Station. 
1:15  p.m. — Status  of  Tracking  Data 

Relay  Satellite  System  Availability. 
2:15  p.m.— Plans  for  End-To-End  Data 

Flow. 
4  p.m. — Science  Data  Distribution  and 

Archiving  Plans. 
4:30  p.m. — Planning  for  Data 

Management  System  Workshop  and 

Utilization  Workshop. 
7:30  p.m. — Discussions  on  Data  Issues. 

10  p.m. — Adjourn. 
Tuesday,  October  22 

8  a.m. — Status  Report  on  U.S. 
Telescience  Requirements. 

8:30  a.m. — Status  Report  on  U.S. 
Telescience  Operations  and  Plans. 

9  a.m. — Status  Report  on  Partners' 
Telescience  Plans. 

10:30  a.m. — Space  Station  Freedom 
(SSF)  Vibroacoustic  Requirements 
and  Implementation  Plans. 

11  a.m. — Payload  Training  Plans. 
1  p.m. — NASA  Biosafety  Policies. 
1:30  p.m. — SSF  Program  Biohazard 

Policy  and  Comparison  with 

Spacelab  Policy. 
2:15  p.m. — Attached  Payload 

Capabilities  Status. 
2:45  p.m. — Status  and  Plans  for 

Selected  Attached  Payloads. 
3:15  p.m. — Contamination  Monitoring. 
4:15  p.m. — Science  Solicitation  Plans. 
7:30  p.m. — Splinter  Group  Discussions. 

10  p.m. — Adjourn. 
Wednesday,  October  23 

1  p.m. — Splinter  Group  Reports. 
2:30  p.m. — Development  of 

Subcommittee  Recommendations. 
3  p.m. — Discussion  of  Future 

Meetings. 
3:30  p.m. — Adjourn. 


Dated:  September  27, 1991, 
John  W.  G«fr. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  91-23815  Filed  10-2-91;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Chalienge/ Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463],  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel 
(Challenge  III  Review  Committee 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  October  22. 1991 
from  9  a.m.-4:30  p.m.  in  room  714  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  -10  a.m.  and  3 
p.m.-4:30  p.m.  The  topics  will  be  opening 
remarks,  policy  discussion  and  FY  93 
guidelines  review. 

The  remaining  portion  of  this  meeting 
from  10  a.m.-3  p.m.  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  gjant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendcuice. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  Information  vk^th  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 


Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  662-5433. 
Yvonne  M.  Sabba, 

Director,  Council  and  Panel  Operotiona, 
National  Endowment  for  the  Aria. 
[FR  Doc.  01-23748  Piled  10-2-91;  8:45  ami 
■UMQ  COM  7t*7-ai-« 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Chorus  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  October  22-23, 1991  from  9  a.m.- 
5:30  p.m.  and  October  24  from  9  a.m.-5 
p.m.  in  room  M-14  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  October  24  from  3  p.oL- 
5  p.m.  The  topics  will  be  policy 
discussion  and  guidelines  review. 

The  remaining  portions  of  this  meeting 
on  October  22-23  from  9  a.m.-S:30  pjn. 
and  October  24  from  9  a jn.-3  pjn.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
conHdence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23. 1991.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506.  202/882-5532.  TTY  202/682- 
6496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 


EndownmenI  for  the  Arts,  Washington, 

DC  20506,  or  call  (202)  682-6433. 

Yvonne  M.  Sabiaa, 

Director.  Council  and  Panel  C^mtionM, 

National  Endowment  for  the  Arts. 

|FR  Doc.  91-23749  Filed  10-2-91;  8:45  am) 
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Opsra-Musicsl  Theater  Advisory  Panal; 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel  (New 
American  Works  Prescreening  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  October  22-24, 1991  from  9 
a.m.-&:30  pjn.  in  room  716  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  2050a 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
rmancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991,  these  sessions  will 
be  cloeed  to  the  public  pursuant  to 
subsections  (c)(4),  (6),  and  (9KB)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operationt, 
National  Endowment  for  the  Arts. 
[FR  Doc  91-23750  Filed  10-2-01;  8:45  am) 
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action:  Notice  of  final  finding  of  no 
significant  impact. 

1.  Proposed  Action 

The  proposed  administrative  action  is 
to  terminate  Source  Material  License 
SUA-1403. 

2.  Reasons  for  Final  Finding  of  No 
Significant  Impact 

By  letter  dated  August  22. 1991. 
Central  Electricity  Generating  Board 
Exploration  (Canada)  Ltd.  (CEGB) 
requested  termination  of  Source 
Material  Lacense  SUA-1403  which 
allowed  them  to  proceed  with  operation 
activities  at  the  in  situ  leach  uranium 
recovery  mine,  the  Leuenberger  site.  The 
Leuenberger  site  was  initially 
authorized  to  operate  under  a  Research 
and  Development  (R&D)  license  issued 
September  1983,  to  UNC  Teton 
Exploration  Drilling.  Inc.  (TETON).  At 
the  request  of  the  licensee,  the  R&D 
license  was  terminated  following 
publication  of  a  FONSI  in  the  Federal 
Register.  Termination  in  accordance 
with  title  10,  Code  of  Federal 
Regulations,  part  40,  was  authorized 
based  upon  the  following: 

(a)  The  licensee  submitted  a  final 
Decommissioning  Report  and  a 
Certificate  of  Disposition  of  Materials 
(NRC  Form  314)  in  accordance  with  title 
10,  Code  of  Federal  Regulations,  part 
40.42.  Additional  information  was 
submitted  September  29, 1986.  The  NRC 
inspected  the  Leuenberger  site  on  June 
17, 1986.  and  issued  a  report  for  the 
inspection  findings  dated  July  3, 1986, 
which  indicated  the  site  was 
decommissioned  in  accordance  with 
license  requirements. 

The  decommissioning  report  included 
the  results  of  gamma  radiation  exposure 
rate  surveys  taken  before  and  after 
decontamination  which  indicated  that 
all  areas  had  been  decontaminated  to 
levels  below  the  cleanup  action  level  of 
33;xR/hr.  A  verification  gamma  exposure 
rate  survey  was  performed  on  October 
1. 1986.  by  the  NRC.  The  results  of  this 
survey  showed  all  measured  values  both 
within  and  outside  the  process  building 
within  the  restricted  area  were  less  than 
24fiR/hr.  The  results  of  smear  surveys 
taken  in  the  process  and  generator 
building  indicated  all  removable  alpha 
activity  was  below  the  permissible 
limits  for  unrestricted  release. 

The  completed  NRC  Form  314  showed 
all  contaminated  equipment  and 
materials  had  been  shipped  from  the 
Leuenberger  site  and  transferred  to  two 
licensed  facilities  in  accordance  with 
the  R&D  Source  Material  License  SUA- 
1373.  License  Condition  No.  24.  Trailers, 
trucks,  and  salvageable  equipment  were 


decontaminated  and  surveyed  prior  to 
release.  The  information  for  the 
equipment  transfer  and  survey  results  is 
included  in  the  decommissioning  report. 
In  addition,  the  results  of  surveys  for  all 
remaining  structures  are  included  in  the 
decommissioning  report. 

(b)  Four  test  patterns  were  operated  in 
1980  and  1981.  Restoration  and  post- 
restoration  monitoring  of  the  patterns 
were  completed  and  approved  by  the 
NRC  in  February  1983.  The  Wyoming 
Department  of  Environmental  Quality 
(WDEQ)  had  previously  approved  the 
restoration  activities  by  letter  dated 
May  1982. 

(c)  Well  abandonment  was  completed 
January  1986,  and  a  report  dated  June  14. 
1986,  detailing  the  well  abandonment 
was  submitted  to  the  Wyoming  State 
Engineer's  Office  and  the  WDEQ — Land 
Quality  Division.  The  WDEQ  approved 
the  well  abandonment  report  by  letter 
dated  June  11. 1986.  A  site  inspection 
was  conducted  by  WDEQ  on  July  1. 
1986.  with  no  ensuing  comments. 

(d)  Well  field  areas,  evaporation 
ponds,  and  adjoining  disturbed  areas 
were  decontaminated  and  reclaimed  in 
accordance  with  SUA-1373.  License 
Condition  No.  38,  and  WDEQ  permit 
requirements. 

(e)  A  total  of  67  soil  samples  were 
collected  from  well  field,  process 
building  areas,  evaporation  pond  areas, 
and  other  permit  areas,  and  surveyed  for 
radium-226.  The  results  of  the  survey 
revealed  radium-226  concentrations  did 
not  exceed  the  5  pCi/g  above 
background,  as  averaged  over  100 
meters  squared,  standard,  as  stipulated 
in  title  10,  Code  of  Federal  Regulations, 
part  40.  Analyses  of  comparable 
samples  collected  by  the  NRC  on  June 
15, 1986,  confirmed  radium-226 
concentrations  were  below  the  10  CFR 
part  40  limit. 

(f)  Results  of  environmental  air 
sampling  conducted  in  conformance 
with  SUA-1341,  License  Condition  Nos. 
29  and  37,  indicated  radon-222 
concentrations  atupwind  and 
downwind  boundary  sites  did  not 
exceed  8.2E-10  uCi/ml  (27  percent  of 
unrestricted  area  Maximum  Permissible 
Concentrations  (MPC)  stipulated  in  10 
CFR  part  20). 

(g)  Results  of  inplant  radon  gas 
surveys  conducted  inside  the  process 
building  during  decommissioning 
showed  radon  gas  concentrations  did 
not  exceed  8.1E^10  uCi/ml  (27  percent  of 
unrestricted  area  MPC). 

Source  Material  License  SUA-1373 
was  terminated  in  October  1986.  Prior  to 
this,  in  September  1983,  the  facility 
owner.  TETON,  was  issued  a 
commercial  license.  Source  Material 
License  SUA-1403.  This  license  was 


transferred  to  CEGB  in  December  1985. 
Under  the  commercial  license,  the 
Leuenberger  site  has  never  been  active. 
An  inspection  of  the  Leuenberger  site 
performed  September  23, 1991, 
confirmed  that  no  new  facilities  or  wells 
have  been  constructed.  A  gamma  ray 
survey  of  the  R&D  process  building,  and 
the  reclaimed  well  field  and  settling 
pond  locations,  indicates  uniform 
background  levels  (15  to  16^R/hr)  of 
gamma  radiation.  Based  on  NRC 
approval  of  the  FONSI  for  termination  of 
the  R&D  license,  and  the  fact  that  the 
Leuenberger  site  did  not  undergo  new 
construction  and  was  never  operated 
under  the  commercial  license.  Source 
Material  License  SUA-1403  may  be 
terminated  without  any  significant 
impact. 

In  consideration  of  this  situation,  the 
Director  of  the  Uranium  Recovery  Field 
Office  in  accordance  with  10  CFR  part 
51.35  is  issuing  a  final  finding  of  no 
significant  impact.  Concurrent  with  this 
finding,  the  Commission's  Uranium 
Recovery  Field  Office  will  terminate 
Source  Material  License  SUA-1403. 

Dated  at  Denver,  Colorado,  this  25th  day  of 
September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  E.  Hall, 

Director,  Uranium  Recovery  Field  Office. 
(FR  Doc.  91-23825  Filed  10-2-91:  8:45  amj 
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[Docket  Not.  50-277  and  50-278] 

Philadelphia  Electric  Co.  et  a!.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50,  appendix  R,  section  III.G  and 
section  III.M  for  the  Peach  Bottom 
Atomic  Power  Station,  Units  2  and  3. 
located  at  the  licensee's  site  in  York 
County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  would  be  exempted  from 
the  technical  requirements  of  section 
III.G.2.  appendix  R  to  10  CFR  part  50  as 
follows: 

(1)  to  the  extent  that  the  wall 
separating  the  individual  Turbine 
Building  Emergency  Switchgear  and 
Battery  Rooms  from  each  other  and  from 
an  access  corridor  and  two  duct  chases, 
are  constructed  of  concrete  block  with  a 
fire  resistance  rating  of  only  2  hours; 

(2)  to  the  extent  that  fire  barriers 
between  the  access  corridor  on 


Federal  Register  /  Vol.  56.  No.  192  /  Thursday.  October  3.  1991  /  Notices 


50143 


elevation  135  feet  of  the  Turbine 
building  and  the  13ICV  switchgear  area 
on  elevation  116  feet  of  the  Turbine 
building  consists,  in  part,  of  two  duct 
chases  in  two  4KV  Emergency 
Switchgear  Rooms,  penetration  fire 
stops  and  fire  dampers  within  ducting 
inside  the  chase.  The  fire  dampers  and 
penetration  stops  are  in  different  planes 
and  different  elevations.  This 
configuration  does  not  meet  the 
requirements  of  section  in.G.2  in  that 
the  intervening  ducting  between  the  fire 
dampers  and  penetration  stops  does  not 
meet  the  required  3-hour  fire  rating;  and 

(3)  to  the  extent  that  a  Vi-inch  steel 
angle  atop  a  3-hour  rated  fire  barrier 
between  the  Radwaste  Centrifuge  and 
Sample  Tank  Area  and  the  Remote 
Shutdown  Panel  area  compromises  the 
fire  protection  capability  of  the  3-hour 
rated  fire  barrier. 

The  licensee  would  be  exempted  fix)in 
the  technical  requirements  of  section 
III.M.  appendix  R  to  10  CFR  part  50  as 
follows: 

(1)  to  the  extent  that  electrical  condxiit 
fire  barrier  penetration  seals  in 
approximately  1300  applications  have 
not  been  tested  in  their  ability  to 
withstand  a  3-bour  fire;  and 

(2)  to  the  extent  that  seventeen 
normally  energized  4KV  bus  ducts  io  the 
Turbine  Building  lack  3-hour  rated 
penetration  seals. 

The  exemption  is  in  response  to  the 
licensee's  request  for  NRC  staff 
technical  review  and  concurrence  dated 
December  la  1966. 

The  Need  for  the  Proposed  Action 

The  exemption  from  section  IIl.G  to 
allow  present  fire  barrier  configurations 
to  not  meet  the  specfic  3-bour  fire 
barrier  rating  is  needed  in  order  to 
preclude  extensive  plant  modifications 
that  do  not  significantly  increase  plant 
fire  protection. 

The  exemption  from  section  JSM  to 
allow  present  fire  barrier  cable  conduits 
and  4KV  bus  ducting  to  not  have  3-hour 
rated  penetration  seals  is  needed  to 
avoid  extensive  penetration' 
modifications  that  do  not  significantly 
increase  plant  fire  protection. 

Envimnmental  Impact  of  the  Proposed 
Actions 

The  proposed  exemption  will  provide 
a  degree  of  fire  protection  that  is 
equivalent  to  that  required  by  appendix 
R  for  the  affected  areas  of  the  plants 
such  that  there  is  no  increase  in  the  risk 
of  fires  at  these  facilities.  Consequently, 
the  probability  of  fires  has  not  been 
increased  and  the  post-fire  radiological 
releases  will  not  be  greater  than 
previously  determined,  nor  does  the 
proposed  exemption  otherwise  affect 


radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  is 
no  significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential  non- 
radioiogical  impacts,  the  proposed 
exemption  involves  features  located 
entirely  with  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  measurable 
environmental  impacts  associated  with 
the  proposed  exempticm,  any 
alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

The  principal  altenative  to  the 
exemption  would  be  to  require  rigid 
compliance  with  the  applicable  portions 
of  section  III.G  and  section  II1.M  of  the 
appendix  R  requirements.  Such  action 
would  not  enhance  the  protection  of  the 
environment. 

Alternative  Use  of  Resources 

TTiis  action  involves  no  use  of 
resources  not  previously  considered  in 
the  "Final  Environmental  Statement  for 
the  Peach  Bottom  Atomic  Power  Station, 
Units  2  and  3,"  dated  April  1973. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consolt 
other  agencies  or  persons. 

Hnding  of  No  SignificaDt  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for 
NRC  staff  review  dated  December  10, 
1986.  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  room.  1717  H  Street,  NW., 
Washington,  DC  and  at  the  Government 
Publication  Section.  State  Library  of 
Peftnsylvania,  (Regional  Depository) 
Education  Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1801, 
Harrisburg,  Pennsylvania  17105. 


Dated  at  Rockville.  Maryimd.  this  ZBth  day 
of  Septemtier  1991. 

For  the  Nvdear  Regulatory  Comminion. 
Walter  R.  Butlw. 

Director.  Project  Directorate  1-2.  Division  of 
Reactor  Profects—I/Il.  Office  of  Nuc/ear 
Reactor  Regulation. 

[FR  Doc.  91-23828  Filed  10-2-81;  8:45  am] 
sMxiacocK  WW  am 


(Docfcst  No.  40-MS7) 

Power  RMOurcM,  Inc.;  Draft  Finding 
of  No  Significant  Impact  Ragarding  tha 
Expansion  ot  Operations  for  Source 
Material  Licenee  SUA- 1511 
AuttKMizing  the  Expanaion  of  the 
Hightand  Urankim  Prefect  in  Situ  Leach 
Operationa  Located  m  Converee 
County,  WY 

AOENCr.  Nuclear  Regulatory 
Commission. 

action:  Draft  Finding  of  No  Significant 

Impact. 

1.  Proposed  Actkn 

The  proposed  administrative  action  is 
to  suthorize  expansion  of  the  Highland 
Uranium  Pro)ect  operation  by  revision  to 
Source  Material  License  SUA-1511. 

2.  Reasons  for  Draft  Rnding  of  No 
Significant  Impact 

An  envinmmental  assessment  for  tlie 
expansion  of  the  in  situ  lesch  uranium 
recovery  site,  the  Highland  Uranium 
Proiect  (HUP),  was  prepared  by  the  staff 
at  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  issued  by  the 
Commission's  Uranium  Recovery  Field 
Office  (URFO).  Region  IV.  The  HUP  is 
operated  by  Power  Resources  Inc  (PRI). 
The  environmental  assessment 
performed  by  the  Commission's  staff 
evaluated  potential  onsite  and  offsite 
impacts  due  to  radiological  releases  that 
may  occur  as  a  result  of  mining 
operations  expansion  Documents  used 
in  preparing  the  assessment  include  the 
environmental  assessment  dated  July 
1987,  for  the  existing  in  situ  leach 
operations  owned  by  PRI.  the  revised 
license  application  submitted  by  PRI 
with  cover  letter  dated  March  2a  1901. 
and  operational  data  from  the  existing 
operation.  The  Final  Environmental 
Impact  Statement  dated  November  1978, 
and  prepared  by  tfte  Commission's  staff 
for  the  initial  Research  and 
Development  facility  owned  by  EXXON 
Corporation  was  also  referenced.  Based 
on  the  review  of  these  documents,  the 
Commission  has  determined  that  no 
significant  impacts  will  result  from  the 
proposed  action,  and  therefore,  an 
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addendum  to  the  existing  Environmental 
Impact  Statement  is  not  warranted. 

The  following  statements  support  the 
draft  Finding  of  No  Significant  Impact 
and  summarize  the  project  evaluation 
based  on  the  documents  described 
above. 

A.  The  ground-water  monitoring 
program  to  be  employed  has  proven  to 
effectively  monitor  ground  water  and 
provide  early  indication  of  potential 
impacts  to  ground-water  quality  at  the 
existing,  adjacent  operation. 
Geophysical  logs  and  aquifer  test 
analyses  for  the  existing  mining 
operation  indicate  adequate 
stratigraphic  confinement  of  the 
uranium-producing  aquifer  zone  in  that 
area,  thereby  indicating  the  ability  to 
control  mining  solution  migration.  In 
addition,  the  target  mining  units  for  the 
proposed  expansion  are  commonly 
greater  than  300-  to  400-feet  below 
known  useable  aquifers  and  are 
separated  from  these  more  shallow 
aquifers  by  a  thick  section  of  relatively 
low  permeable  strata. 

B.  The  ground-water  restoration 
program  comprising  ground-water 
sweep,  treatment  and  reinjection,  and 
chemical  reductant  techniques  has  been 
shown  to  successfully  restore  ground 
water  to  premining  baseline  quality  or  to 
a  same  class-of-use  condition. 

C.  The  environmental  monitoring 
program  is  designed  to  detect  any 
radiological  releases  resulting  from 
facility  operations.  Monitoring  includes 
surveys  of  gaseous  effluent,  surface 
water,  ground  water,  soil,  and 
vegetation.  Radiological  effluents  from 
the  well  field  or  plant  are  required  to  be 
within  regulatory  limits  specified  in  10 
CFR  part  20  and  40  CFR  part  190.  The 
MILDOS  computer  program  run  by  the 
NRC  for  PRI's  section  14  mining  unit 
predicted  that  these  limits  would  not  be 
exceeded;  operational  monitoring  data 
retrieved  between  1987  and  1991. 
verified  the  computer  model.  Based  on 
data  submitted  by  the  licensee  in 
January  1989.  this  model  shows  that  the 
regulatory  limits  will  not  be  exceeded 
during  operation  of  the  proposed 
expansion  facility. 

D.  Radioactive  wastes  are  disposed  of 
at  a  licensed  facility  in  accordance  with 
applicable  Federal  and  State 
regulations.  Any  and  all  other  wastes 
are  also  disposed  of  by  Federal  or  State 
approved  means. 

E.  Although  there  are  no  known 
significant  impacts  to  wildlife,  a  3-year 
monitoring  program  for  potentially 
impacted  wildlife  has  been  developed 
by  Federal  and  State  agencies  for  the 
proposed  HUP  to  determine  if  it  is  useful 
to  continue  monitoring  after  the  initial 
study. 


F.  PRI  is  committed  to  perform  a 
cultural  survey  to  ensure  there  are  no 
archaeological  and  historical  artifacts 
on  Federal  land  or  in  any  areas 
scheduled  for  disturbance.  To  date,  none 
have  been  identified. 

G.  Reclamation  plans  for  the 
relatively  small  disturbed  areas  are 
adequate  for  restoring  vegetation.  There 
are  no  identified  endangered  plant  or 
animal  species.  Furthermore,  there  is  no 
suitable  habitat  for  sensitive  aquatic 
biota. 

In  accordance  with  10  CFR  part 
51.33(A).  the  Director.  Uranium 
Recovery  Field  Office,  made  the 
determination  to  issue  a  draft  finding  of 
no  significant  impact  and  to  accept 
comments  on  the  draft  finding  for  a 
period  of  30  days  after  issuance  in  the 
Federal  Register. 

This  finding,  together  with  the 
environmental  assessment  setting  forth 
the  basis  for  the  findings,  is  available 
for  public  inspection  and  copying  at  the 
Commission's  Uranium  Recovery  Field 
Office  at  730  Simms  Street.  Golden. 
Colorado,  and  at  the  Commission's 
Public  Document  Room  at  2120  L  Street. 
NW..  Washington,  DC. 

Dated  at  Denver,  Colorado,  this  24th  day  of 
September.  1991. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  E.  Hall, 
Director. 
[FR  Doc.  91-23827  Filed  10-2-91;  8:45  am) 

BILLMM  CODE  7S«>-«1-« 


[Docket  No.  50-219] 

GPU  Nuclear  Corporation  and  Jersey 
Central  Power  &  Ugtit  Co.  (Oyster 
Creek  Nuclear  Generating  Station); 
Exemption 

I. 

The  GPU  Nuclear  Corporation  and 
Jersey  Central  Power  &  Light  Company 
(GPUN/the  licensee)  are  the  holders  of 
Facility  Operating  License  No.  DPR-16, 
which  authorizes  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station  (the  facility)  at  steady  state 
reactor  core  power  levels  not  in  excess 
of  1930  megawatts  thermal.  The  license 
provides,  among  other  things,  that 
Oyster  Creek  Nuclear  Generating 
Station  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  plant  is  a  boiling  water  reactor 
(BWR)  located  at  the  licensee's  site  in 
Ocean  County.  New  Jersey. 

n. 

The  ATWS  rule  (10  CFR  50.62. 
"Requirements  for  Reduction  of  Risk 
from  Anticipated  Transients  Without 


Scram  (ATWS)  Events  for  Light- Water- 
Cooled  Nuclear  Power  Plants")  requires 
improvements  in  the  design  and 
operation  of  commercial  nuclear  power 
facilities  to  reduce  the  likelihood  of 
failure  to  shut  down  the  reactor 
following  anticipated  transients,  and  to 
mitigate  the  consequences  of  an  ATWS 
event.  The  requirements  for  a  boiling 
water  reactor  are  to  install  an  alternate 
rod  injection  (ARI)  system,  a  standby 
liquid  control  system  (SLCS),  and  to  trip 
the  reactor  coolant  recirculation  pumps 
automatically  under  conditions 
indicative  of  an  ATWS.  The  ARI  system 
is  to  be  diverse  from  the  reactor  trip 
system  sensor  output  to  the  final 
actuation  device.  In  the  staffs  Safety 
Evaluation  dated  November  4, 1988.  on 
Oyster  Creek  compliance  with  the 
ATWS  rule,  the  staff  determined  that  in 
order  for  Oyster  Creek  to  fully  comply 
with  the  ATWS  rule,  the  licensee  should 
provide  an  ARI  system  with  instrument 
components  that  are  diverse  from  the 
reactor  trip  system.  On  August  11, 1989. 
the  BWR  Owners  Group  appealed  the 
staffs  position  on  required  diversity  of 
trip  units  in  the  ARI  system  from  trip 
units  in  the  reactor  trip  system  (RTS) 
under  the  ATWS  rule.  On  September  20, 
1990.  the  NRC  Executive  Director  for 
Operations  decided  in  favor  of  the 
staffs  position  and  the  BWR  Owner's 
Group's  appeal  was  denied.  On  January 
24. 1991,  the  NRC  requested 
implementation  of  ARI  diversity 
requirements.  In  his  letter  of  September 
20. 1990,  to  the  Boiling  Water  Reactors 
Owners  Group,  the  Executive  Director  of 
Operations  indicated  that  it  should  be 
recognized,  however,  that  this  is  a 
generic  position  and  there  could  be 
reasons  for  making  exceptions  in 
specific  cases. 

III. 

By  letter  dated  June  28, 1991.  the 
licensee  requested  an  exemption  from 
the  diversity  requirements  of  10  CFR 
50.62(c)(3)  for  the  ARI  system  at  Oyster 
Creek. 

The  staff  has  reviewed  the  licensee's 
request  and  the  supporting  technical 
information  contained  in  the  licensee's 
June  28, 1991  letter,  and  in  a  Safety 
Evaluation  dated  September  26, 1991. 
For  the  reasons  set  out  in  that 
evaluation,  the  staff  agrees  with  GPU 
Nuclear  Corporation  and  has  concluded 
that  the  requested  exemption  is  valid 
and  should  be  granted. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  this  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
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the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  has  further 
determined  that  special  circumstances, 
as  set  forth  in  10  CFR  50.12(a){2)(iii)  are 
present,  in  that  compliance  would  result 
in  undue  hardship  or  other  costs  that  are 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted,  or  that  are  significantly  in 
excess  of  those  incurred  by  others 
similarly  situated.  Accordingly,  the 
Commission  hereby  grants  an  exemption 
as  described  in  section  III  above  from 
the  requirements  of  10  CFR  50.62(c)(3). 

Pursuant  fo  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  human 
environment  (56  FR  48587). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockviiie.  Maryland  this  26th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Acting  Director,  Division  of  Reactor 
Projects— I / II.  Office  of  Nuclear  Reoctor 
Regulation. 

|FR  Doc.  91-23828  Filed  10-2-91;  8:45  am] 
BILUNQ  COOe  7SM-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-29736;  FMe  Mo.  8R-MSRB- 
91-6] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board;  Relating  to  the  Activities  of 
Financial  Advisors 

Septemjer28, 1991. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  September  4, 1991,  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  Tne  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Municipal  Securities  Rulemaking 
board  ("Board")  is  filing  amendments  to 
Board  rule  G-23,  concerning  the 
activities  of  financial  advisors, 


(hereafter  referred  to  as  "the  proposed 
rule  change").  The  proposed  rule  change 
requires  a  dealer  acting  as  financial 
advisor  and  intending  to  act  as 
placement  agent  for  an  issue  to  meet  the 
same  disclosure  and  other  requirements, 
set  forth  in  rule  G-23(d),  as  a  dealer 
acting  as  financial  advisor  and  intending 
to  negotiate  the  underwriting. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below  and  is 
set  forth  in  sections  (A),  (B).  and  (C) 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Rule  G-23  establishes  disclosure 
and  other  requirements  for  dealers  that 
act  as  financial  advisors  to  issuers  of 
municipal  securities.*  The  rule  is 
designed  principally  to  minimize  the 
prima  facie  conflict  of  interest  that 
exists  when  a  municipal  securities 
dealer  acts  as  both  financial  advisor  and 
underwriter  with  respect  to  the  same 
issue. 

Among  other  things,  rule  G-23 
prohibits  a  dealer  acting  as  financial 
advisor  from  acquiring  a  negotiated 
issue  as  principal,  either  alone  or  in  a 
syndicate,  or  arranging  for  such 
acquisition  by  a  person  controlling, 
controlled  by,  or  under  common  control 
with  such  dealer,  unless  certain 
requirements  are  met.  In  these 
instances,  rule  G-23(d)(i)  requires  the 
dealer  (i)  to  terminate  the  financial 
advisory  relationship  with  regard  to  the 
issue;  (ii)  at  or  before  such  termination, 
to  disclose  in  writing  to  the  issuer  that 
there  may  be  a  conflict  of  interest  in 
changing  from  the  capacity  of  financial 
advisor  to  that  of  purchaser  of  the 
securities  and  to  disclose  the  source  and 
anticipated  amount  of  all  remuneration 
to  the  dealer  with  respect  to  the  issue; 
(iii)  at  or  after  such  termination,  to 


'  Rule  G-23  doe«  not  apply  to  "independent" 
financial  advisors,  i.e..  those  advisors  that  are  not 
associated  with  a  broker,  dealer,  or  municipal 
securities  dealer.  The  rule  also  does  not  apply 
when,  in  the  course  of  acting  as  an  underwriter,  a 
municipal  securities  dealer  renders  financial  advice 
to  an  issuer,  including  advice  with  respect  to  the 
structure,  timing,  terms,  and  other  similar  matters 
concerning  a  new  issue  of  municipal  securities. 


obtain  the  express  written  consent  of 
the  issuer  to  the  acquisition  or 
participation  in  the  purchase;  and  (iv)  to 
obtain  from  the  issuer  a  written 
acknowledgment  of  the  receipt  of  these 
disclosures. 

Currently,  rule  G-23(d)  does  not  apply 
to  a  dealer  that  acts  as  both  financial 
advisor  and  placement  agent  for  a  new 
negotiated  issue.'  The  proposed  rule 
change  requires  a  dealer  acting  as 
financial  advisor  and  intending  to  act  as 
placement  agent  for  an  issue  to  meet  the 
same  requirements,  set  forth  in  rule  G- 
23(d),  as  a  dealer  acting  as  financial 
advisor  and  intending  to  negotiate  the 
underwriting.  The  Board  believes  that 
there  is  effectively  no  difference 
between  the  two  activities  '  and  that  the 
disclosure  and  other  requirements  of 
rule  G-23(d)  should  apply  to  minimize 
the  potential  conflict  of  interest  that 
exists  when  a  dealer  acts  as  both 
financial  advisor  and  placement  agent 
with  respect  to  the  same  issue. 

A  dealer  acting  as  placement  agent 
performs  many  of  the  same  functions  as 
an  underwriter  even  though  one  is 
performed  on  a  principal  basis  and  the 
other  on  an  agency  basis.  In  both 
instances,  the  dealer  negotiates  the  best 
available  rate  for  the  issuer.  The 
compensation  to  the  dealer  is  very 
similar  whether  it  is  a  placement  fee  or 
an  underwriting  fee  and,  in  larger  deals, 
the  placement  agency  fee  may  well  be 
the  equivalent  of  a  negotiated 
underwriting  spread. 

The  Board  has  determined  thai  the 
execution  of  a  placement  agent 
agreement  that  sets  forth  the 
compensation  for  the  placement  agent 
will  comply  with  the  requirements  of 
rule  G-23(d)(i)(C).  which  requires  the 
dealer  to  disclose  to  the  issuer  the 
source  and  anticipated  amount  of  all 
remuneration  to  the  dealer  with  respect 
to  the  issue,  in  addition  to  the  basis  of 
compensation  for  the  financial  advisory 
services  rendered.  In  addition,  the 
proposed  rule  change  makes  the 
customer  disclosure  provisions  of  rule 
G-23(g)  applicable  for  a  dealer  acting  as 
financial  advisor  and  placement  agent 
for  an  issue. 

(b)  The  Board  has  adopted  the 
proposed  rule  change  pursuant  to 
section  l5B(b)(2)(C)  of  the  Act.  Section 
15B(b)(2)(C)  requires  in  pertinent  part 
that  the  Board's  rules  be  designed — 


*  As  noted  at>ove.  however,  if  the  dealer  places 
the  bonds  with  a  person  controlling,  controlled  by. 
or  under  common  control  with  the  dealer,  rule  C- 
23(d)  would  apply. 

*  Typically  bank  dealer  financial  advisors  place 
issues  of  municipal  revenue  bonds  because  banking 
laws  prohibit  tianks  from  underwriting  such  jonds. 
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To  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with  persons 
engaged  in  regulating  *  *  *  transactions  in 
municipal  securities  *  '  *  and,  in  general,  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change,  which  will  have 
an  equal  impact  on  all  participants  in 
the  municipal  securities  industry,  will 
have  any  impact  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Board  solicited  comments  on  the 
proposed  rule  change  in  an  exposure 
draft  published  in  October  1990.  The 
Board  received  three  comment  letters  on 
the  exposure  draft. 

Only  one  commentator  dealt 
substantively  with  the  amendments. 
This  commentator  stated  that  there  is  no 
potential  conflict  of  interest  when  a 
flnancial  advisor  serves  as  the 
placement  agent.  It  noted  that  there  is  a 
difference  when  one  acts  as  principal  as 
an  underwriter  and  when  one  acts  as 
placement  agent  for  an  issuer.  It  stated 
that  a  placement  agent  takes  no 
underwriting  risk  and  merely  serves  as 
the  agent  of  the  issuer  in  negotiation 
with  the  ultimate  investor.  It  noted  that 
the  Hnancial  advisor  collects  no  money 
from  the  investor  and  is  merely  a 
conduit  fulfilling,  in  the  strictest  sense, 
its  agency  role.  It  believes  that,  in 
serving  the  role  as  placement  agent  for 
an  issuer,  the  financial  advisor  need  not 
resign  its  position  as  financial  advisor 
and  that  there  is  no  conflict  of  interest  in 
fulfilling  the  contractual  obligation  to 
the  issuer. 

This  commentator  also  stated  that 
placing  the  same  requirements  on 
placement  agents  and  negotiated 
underwriters  would  eliminate  the 
savings  to  an  issuer,  particularly  with 
regard  to  small  issues  and  short-term 
issues.  It  noted  that  it  has  been 
successful  in  acting  as  a  placement 
agent  in  situations  where,  as  financial 
advisor,  it  has  been  unable  to  find  an 
underwriter  with  an  interest  in  pursuing 
the  transaction. 

As  noted  above,  the  Board  believes 
that  there  is  effectively  no  di^erence 
between  the  two  activities  and  that  rule 
G-23  should  apply  to  private  placements 
as  it  applies  to  negotiated  underwritings 
because  of  the  potential  conflict  of 
interest  of  the  dealer  in  changing  its  role 
from  financial  advisor  to  placement 
agent.  The  compensation  to  the  dealer  is 
very  similar  whether  it  is  a  placement 


fee  or  an  underwriting  fee  and.  in  larger 
deals,  the  placement  agency  fee  may 
well  be  the  equivalent  of  a  negotiated 
underwriting  spread.  The  proposed  rule 
change  does  not  prohibit  a  dealer  from 
placing  an  issue  when  it  is  the  financial 
advisor  for  the  issue,  but  it  does  require 
that  the  dealer  terminate  the  financial 
advisory  relationship  with  regard  to  the 
issue  and  make  certain  disclosures. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  ^4W.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  24. 1991. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc  91-«3770  Filed  10-2-01:  &45  am] 
MLLMacooe  Mio-ei-M 


(Release  No.  34-29740;  File  No.  SR-MSRB- 
91-071 

Self-Regulatory  Organizations;  Notice 
of  RUng  of  Proposed  Rule  Change  by 
the  MuniclpahSecurttles  Rulemaking 
Board;  Relating  to  Customer 
Confirmation  Disclosure 

September  26, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  September  6. 1991.  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  as  described  in  items  I.  II, 
and  III.  below,  which  items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  proposed 
amendments  to  rule  G-15(a),  the  Board's 
customer  confirmation  disclosure  rule 
(hereafter  referred  to  as  "the  proposed 
rule  change").  The  proposed  rule  change 
would  allow  dealers,  as  an  alternative 
to  confirmation  disclosure  of  the  source 
and  amount  of  remuneration  received 
from  a  party  other  than  the  customer  in 
agency  transactions,  to  note  on  the 
customer's  confirmation  that 
remuneration  has  been  or  will  be 
received  and  that  the  source  and 
amount  of  such  remuneration  is 
available  upon  written  request  by  the 
customer. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  Rule  G-15(a)(u).  on  customer 
confirmations,  requires  a  dealer 
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effecting  a  transaction  as  agent  for  the 
customer  or  as  agent  for  both  the 
customer  and  another  person  to  note  on 
the  customer's  confirmation  (i)  either  the 
name  of  the  person  from  whom  the 
securities  were  purchased  or  to  whom 
the  securities  were  sold  for  the  customer 
or  a  statement  that  this  information  will 
be  furnished  upon  the  request  of  the 
customer,  and  (ii)  the  source  and 
amount  of  any  commission  or  other 
remuneration  received  or  to  be  received 
by  the  dealer  in  connection  with  the 
transaction. 

The  Board  understands  that  for 
certain  remarketing  agreements,  dealers 
may  not  be  able  to  disclose  the  amount 
of  the  remuneration  when  that  amount  is 
not  determined  at  the  time  of  trade.  This 
can  occur,  for  example,  when  the 
dealer's  remarketing  fee,  paid  by  the 
issuer,  is  based  on  a  percentage  of  the 
issue's  outstanding  balance  instead  of 
on  a  per  transaction  basis.  The  Board 
believes  that  it  is  important  for  the 
dealer  to  disclose  the  basis  of  this  fee, 
even  if  the  exact  amount  is  not  yet 
determined.  Thus,  the  Board  has 
interpreted  rule  G-15{a)(ii)  to  allow 
dealers  to  disclose  that  there  will  be  a 
fee  and  the  basis  of  the  fee.  For 
example,  the  dealer  would  have  to 
disclose  a  fee  from  the  issuer  of  x%  of 
the  outstanding  balance  of  the  issue, 
payable  quarterly.' 

The  amendments  to  rule  G-15(a)(ii) 
would  allow  dealers,  as  an  alternative 
to  confirmation  disclosure  of  the  source 
and  amount  of  remuneration  received 
from  a  party  other  than  the  customer  in 
agency  transactions,  to  note  on  the 
customer's  confirmation  that 
remuneration  has  been  or  will  be 
received  and  that  the  source  and 
amount  of  such  remuneration  is 
available  upon  written  request  by  the 
customer.  This  requirement  would  make 
the  rule  consistent  with  the 
requirements  of  SEC  Rule  lOb-10,  the 
SEC's  confirmation  Rule.  While  Rule 
lOb-10  does  not  apply  to  municipal 
securities  transactions,  consistency  with 
that  Rule,  whenever  possible,  would  be 
useful  for  dealers.  The  amendments  to 
rule  G-15(a)(ii)  also  would  require 
written  requests  by  customers  for 
information  regarding  the  identity  of  the 
person  from  whom  the  securities  were 
purchased  or  to  whom  the  securities 
were  sold.  Their  requirement  would 
make  the  rule  internally  consistent 

(b)  The  Board  has  adopted  these 
amendments  to  rule  G-15  pursuant  to 
section  15B(b)(2)(C)  of  the  Act.  Section 
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'  Situation*  involving  both  fixed  and  variable 
elements  to  the  fee  paid  by  an  issuer  would  require 
the  dealer  to  disclose  the  fixed  amount  as  well  at 
the  basis  fo' the  variable  amount 


15B(b)(2)(C)  requires,  in  pertinent  part 
that  the  Board's  rules  be  designed: 

To  promote  just  and  equitable  principles  of 
trade  *  *  *  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  effect  any 
burden  on  competition  since  it  will 
apply  equally  to  all  participants  in  the 
municipal  securities  industry. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Board  received  comment  letters 
from  the  following:  Bank  South,  N.A., 
Citibank,  First  Chicago  Capital  Markets, 
Inc- 

The  commentators  were  supportive  of 
the  proposed  amendments  and  raised 
additional  issues  for  consideration. 
Bank  South  and  Citibank  support 
making  rule  G-15(a)(ii)  consistent  with 
SEC  Rule  lOb-10.  Citibank  and  First 
Chicago  note  the  problems  in 
determining  the  amount  of  remuneration 
for  each  trade  in  remarketing  programs-. 
Citibank  also  states  that  the  alternative, 
disclosure  of  the  basis  for  determining 
the  fee,  would  be  difficult  given  the 
limited  amount  of  space  available  on 
confirmations  and  notes  the  confusion 
that  such  disclosure  may  cause 
customers  since  it  is  remuneration  the 
dealer  receives  from  the  issuer  and  not 
from  the  customer. 

In  addition  to  comments  on  the 
proposed  amendments.  Citibank 
questions  a  prior  Board  interpretation 
regarding  the  application  of  rule  G- 
15(a){ii).  Previously,  the  Board  has 
stated  that,  in  an  agency  trade,  if  a 
dealer  acts  as  the  agent  for  another 
person,  and  not  as  agent  for  the 
customer,  rule  G-15(a){ii)  would  not 
apply.  Citibank  notes  that  the  disclosure 
contemplated  by  the  proposed 
amendments  should  be  applied  to  all 
investors.  It  believes  that  a  "special 
relationship"  is  present  in  an  agency 
transaction  between  a  dealer  and  a 
customer,  one  that  may  equal  or 
approach  that  of  a  ffduciary 
relationship.  Citibank  states  that  the 
"caveat  emptor"  exemption  from 
disclosure  under  these  circumstances  is 
substantially  without  merit  and  may 
even  prove  to  be  problematical  if  relied 
on  in  a  legal  forum." 

The  dealer  must  determine  in  what 
capacity  it  acts  in  municipal  securities 
transactions  and  must  disclose  this 


capacity  on  customer  confirmations 
pursuant  to  rule  G-15(a)(i)(M).  If  the 
dealer  is  acting  as  agent  only  for 
another  person  and  not  for  the  customer, 
as  previously  noted,  then  rule  G-15(a)(ii) 
does  not  apply. 

Finally,  First  Chicago  states  that  rule 
G-15(a)(ii)  also  applies  when  a  dealer 
privately  places  issues  as  agent  Thus,  it 
believes  that  it  is  redundant  to  require 
the  dealer  to  include  the  private 
placement  fee  on  the  confirmation  (or  to 
note  that  such  remuneration  has  been 
received  and  will  be  provided  to  the 
customer,  upon  request]  because  such 
information  already  is  included  in  the 
customer's  private  placement 
memorandum.' 

First  Chicago  also  believes  that 
because  the  basis  of  any  remarketing  fee 
also  would  be  included  in  the  private 
placement  memorandum,  confirmation 
disclosure  of  the  remarketing  fee  when 
the  securities  are  remarketed  is 
tmnecessary.  The  Board  previously  has 
not  granted  exemptions  to  confumation 
disclosure  rules  based  on  the 
availability  of  the  information  in  official 
statements  or  private  placement 
memoranda.  Moreover,  under  the 
proposed  amendments,  the  only  notation 
required  on  the  confirmation  would  be 
that  a  fee  was  received  and  that  its 
source  and  amount  are  available  upon 
written  request.  If  the  customer  already 
possesses  information  about  placement 
and  remarketing  fees,  then  that 
customer  will  not  make  a  written 
request. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Conunents 

Interested  peoplfe  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


*  Board  rule  G-S2(aHii)  requires  dealers  to 
provide  new  issue  customers  with  the  amount  of 
any  fee  received  by  the  dealer  as  agent  for  the 
issuer  in  the  dlstilbution  of  the  securities. 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Principal  Office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  24. 1991. 

For  The  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a){12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  91-23771  Filed  10-2-91;  8:45  am] 

WUJNQ  COOC  W10-«1-« 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
( Put>tlc  Notice  No.  1492] 

Laredo,  Texas;  Application  for  Bridge 
Permit 

Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  for  a  permit  authorizing 
construction  of  a  bridge  across  the  Rio 
Grande  River  £rom  the  City  of  Laredo, 
Texas  to  Nuevo  Laredo.  Tamaulipas. 
Mexico. 

The  Department's  jurisdiction  with 
respect  to  this  appUcation  is  based  upon 
Executive  Order  11423,  dated  August  16. 
1968.  and  the  International  Bridge  Act  of 
1972  {Pub.  L  92-434.  86  Stat.  731,  33 
U.S.C  535  approved  September  26, 
1972). 

As  required  by  Executive  Order  11423. 
the  Department  of  State  is  circulating 
this  application  to  concerned  agencies 
for  comment. 

Interested  persons  may  submit  their 
views  regarding  the  application  in 
writing  by  November  4. 1991,  to  Mr. 
Irwin  Rubenstein.  Border  Coordinator, 
Office  of  Mexican  Affairs,  Room  4258. 
U.S.  Department  of  State.  2201  C  Street 
NW..  Washington.  DC  2052a 

The  application  and  related 
documents  made  part  of  the  record  to  be 


considered  by  the  Department  of  State 
in  connection  with  this  application  are 
available  for  inspection  in  the  Office  of 
Mexican  Affairs  during  normal  business 
hours. 

Any  questions  relating  to  this  notice 
may  be  addressed  to  the  Border 
Coordinator  at  the  above  address  or  by 
telephone,  no.  (202)  647-9894. 

Dated:  September  25. 1991. 
Irwin  Rubenstein. 

Border  Coordinator,  Office  of  Mexican 
Affairs. 
[FR  Doc.  91-23817  Filed  10-2-91;  8:45  am] 

BILUNQ  CODE  47 10-1  (Ml 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

intent  to  Prepare  an  Environmental 
Document  and  to  Hold  an 
Environmental  Scoping  Meeting  for 
Kent  County  International  Airport, 
Grand  Rapids,  Ml 

agency:  Federal  Aviation 

Administration,  Department  of 

Transportation. 

ACTION:  Notice  to  hold  a  public  scoping 

meeting. 

SUMNARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  dociiment  will  be 
prepared  and  considered  for 
development  planned  for  the  next  20- 
year  time  period  at  Kent  County 
International  Airport  To  ensure  that  all 
significant  issues  related  to  the 
proposed  action  are  identified,  a  public 
scoping  meeting  will  be  held. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ernest  P.  Gubry,  Community  Planner, 
Federal  Aviation  Administration. 
Detroit  Airports  District  Office,  8820 
Beck  Road.  Willow  Run  Airport — East 
Side.  Belleville,  MI  48111,  at  (313)  487- 
7280. 

SUPPLEMENTARY  INFORMATION:  The 
FAA.  In  cooperation  with  the  Michigan 
Aeronautics  Commission.  Michigan 
Department  of  Transportation,  and  the 
Kent  County  Aeronautics  Board,  will 
prepare  an  Environmental  Document  for 
the  scheduled  development  to  occur  at 
Kent  County  International  Airport  over 
the  next  20  years.  This  development 
includes  the  construction  of  new  and/or 
upgrading  of  airfield,  terminal  and 
support  ^cilities. 

1.  Extension  and  realignment  of  the 
existing  crosswind  Rimway  18/36  to 
8.500  feet: 

2.  Extension  of  the  existing  Runway 
8R/26L  to  5.000  feet; 

3.  Construction  of  a  new  cargo  facility. 


4.  Construction  of  new  taxiways; 

5.  Construction  of  a  perimeter  road 
system; 

6.  Storm  water  drainage 
improvements; 

7.  Acquisition  of  property  for  airfield 
development  including  relocation  under 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Act; 

8.  Terminal  building  expansion; 

9.  Short  term  parking  improvements; 

10.  Installation  of  Navigation  Aids; 

11.  Wetland  mitigation. 

Also  depicted  on  the  proposed  Airport 
Layout  Plan  (ALP)  are  three  additional 
projects  which  will  be  evaluated  but  no 
environmental  action  will  be  undertaken 
at  this  time: 

1.  Construction  of  a  new  7.000  foot 
Runway  8R/26L  with  conversion  of  the 
existing  runway  into  a  parallel  taxiway; 

2.  Long  term  parking  improvements; 

3.  Relocation  of  the  Air  Traffic  Control 
Tower. 

These  projects  are  depicted  to  show 
the  relationship  and  environmental 
impacts  between  the  short  and  long  term 
development  program. 

Comments  and  suggestions  are  invited 
from  Federal  State,  and  Local  agencies, 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  all  significant  issues  identified. 
Copies  of  materials  to  be  evaluated  can 
be  obtained  by  contacting  the  FAA 
informational  contact  listed  above. 
Comments  and  suggestions  may  be 
mailed  to  the  same  address. 

Public  Scoping  Meeting:  To  facilitate 
receipt  of  comments,  two  public  scoping 
meetings  will  be  held  on  Wednesday. 
November  6, 1991.  in  the  International 
Room,  located  on  the  first  floor  of  the 
Terminal  Building  at  Kent  County 
International  Airport  Grand  Rapids,  MI. 
One  meeting  will  be  held  at  10  a.m.  for 
Federal  and  State  Agencies  and  another 
at  2  p.m.  for  local  agencies  and  other 
interested  parties.  If  you  are  unable  to 
attend,  written  comments  and 
recommendations  may  be  sent  to  the 
Detroit  Airports  District  O^ice  until 
December  6, 1991. 

Issued  in  Belleville.  Michlgaa  on 
September  24. 1991. 
Peter  A.  Sarini, 

Manager  Detroit  Airports  District  Office. 
FAA  Great  Lakes  Region. 
(FR  Doc  91-23780  Filed  10-2-01: 8:45  am) 
MUINO  COM  MIO-U-M 


Urban  Mass  Transportation 
Administration 

UMTA  Section  3  and  9  Grant 
Obligations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 
action:  Notice. 

summary:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1991,  Public  Law 
lOT-516,  signed  into  law  by  President 
Gec^e  Bush  on  November  5, 1990, 
contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish  an 
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announcement  in  the  Federal  Register 
every  30  days  of  grants  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964. 
as  amended.  The  statute  requires  that 
the  announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Lynn  Sahaj,  Chief.  Resource 
Management  Division,  Office  of  Capital 
and  Formula  Assistance,  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
Grants  Management,  400  Seventh  Street, 

Section  3  Grants 


SW.,  room  9301.  Washington,  DC  20590. 
(202)  366-2053. 

SUPPLEMENTARY  INFORMATION:  The 

section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Transit  property 


Alabama  Highway  Department  Alabama ^. 

Washington  Metropolitan  Area  Transit  Authortty.  Waahington,  DC-Marytan<^virairti„..!! 

Regional  Transit  Authority,  New  Orteans,  LA ."_ 

Metropolitan  Transportation  Authonty,  New  York,  NY-Northeastem  New  Jersey"!!!!!!!!"" 
Westchester  Oepartment  of  Transportation,  New  York,  NY-Northeastern  New  Jef»ey.... 


GrwKNo. 


AL-03-0009-00.. 
DC-03-0024-00.. 
LA-03-0049-00.. 
NY-03-0264-00.. 
NY-03-0266-00.. 


Gram  amount 


$3,000,000 

3.959,500 

10,000.200 

57.817.749 

3.999,999 


OMigalion 
date 


09-23-91 
09-16-91 
09-1»-91 

o»-oe-9i 

06-26-91 


Section  9  Grants 


Transit  property 


Yoto  County  Transit  Authority,  Sacramento,  CA 

Monterey-SaHnas  Transit,  Seaside-Monterey,  CA !..!.!!!!!!!1!!! 

Golden  Gate  Bndfle  Highway  and  Transportation  OMd,  San  Franciaoo^jiktand!  CaI 


Grar4No. 


CA-90-X44O-00. 
CA-9O-X442-00 . 
CA-90-X444-00 . 


Qramamoum 


$167,096 

1.606.791 

10,566,796 


CMigalnn 


36-02-91 
08-22-91 
08-10-91 


Issued  on:  September  30. 1991. 
Brian  W.  Clymer, 

Administrator. 

[PR  Doc.  91-23829  Filed  10-2-91;  8:45  am] 

BILUNO  CODC  M10-S7-M 


DEPARTMENT  OF  THE  TREASURY 

September  27, 1991. 

Redeiegation  of  Authority  Pursuant  to 
Treasury  Directive  No.  16-21 

By  virtue  of  the  authority  redelegated 
to  me  as  Commissioner  of  the  Financial 
Management  Service,  under  Treasury 
Directive  16-21  dated  September  22, 
1986, 1  hereby  redelegate  to  the 
Assistant  Commissioner.  Financial 
Information  the  authority  to  assign 
shares  of  stock  which  have  been 
assigned  to  the  Secretary  and  to  perform 
any  additional  functions  necessary  to 
effectuate  such  management. 

The  Assistant  Commissioner  shall  be 
responsible  for  referring  to  the 
Commissioner  any  matters  on  which 
action  should  be  appropriately  taken  by 
the  Commissioner. 


The  Assistant  Commissioner  may 
redelegate  this  authority,  and  it  may  be 
exercised  in  the  individual  capacity  and 
under  the  individual  title  of  each 
individual  receiving  such  authority. 
Russell  D.  Mortis, 
Commissioner. 
(PR  Doc.  91-23717  Filed  10-2-91;  8:45  am] 

SILUNOCOOE  WIO-W-M 


OEPARTMENT  OF  VETERANS 
AFFAIRS 

Summary  of  Precedent  Opinions  of  the 
Generai  Counsel 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 


being  published  to  provide  the  public 
and,  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  jay  D.  Farris,  Chief,  L,aw  library. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  523-3828. 

supplementary  information:  VA 

regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 


50150 


Federal  Register  /  Vol.  56.  No.  192  /  Thursday.  October  3.  1991  /  Notices 


UMI 


with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

O.G.C.  Precedent  Opinion  50-91 

Question  Presented:  Can  an  original 
benefit  determination  wherein  VA 
incorrectly  identified  the  site  of  a 
disability  for  which  service  connection 
is  now  protected  under  the  provisions  of 
38  U.S.C.  359  be  corrected  to  reflect  the 
actual  site  of  the  disability? 

Held:  The  provisions  of  38  U.S.C.  359 
establish  criteria  for  the  protection  of 
service  connection  decisions  in  force  for 
ten  or  more  years.  Those  criteria  do  not 
prohibit  the  redesignation  of  an  existing 
service  connected  rating  to  accurately 
refiect  the  actual  anatomical  location  of 
the  injury  or  disease  resulting  in  the 
veteran's  disability,  provided  the 
redesignation  does  not  result  in  the 
severance  of  service  connection  for  the 
disability  in  question. 

Effective  Date:  March  29. 1991. 

O.G.C.  Precedent  Opinion  51-91 

Questions  Presented:  A.  Does  38 
U.S.C.  906(d)  preclude  reimbursement  of 
costs  incurred  in  the  purchase  of  a 
veteran's  headstone  when  the  actual 
purchase  was  made  by  a  veteran's 
spouse  prior  to  the  veteran's  death? 

B.  Do  regulations  implementing  the 
provisions  of  section  906(d)  preclude 
reimbursement  for  a  headstone 
purchased  prior  to  a  veteran's  death? 

C.  If  the  answer  to  either  of  the  above 
is  affirmative,  is  such  a  limitation 
consistent  with  the  provisions  of  38 
U.S.C.  906(d)  that  were  in  effect  prior  to 
the  enactment  of  Public  Law  101-237? 

Held:  A.  The  provisions  of  what  vyas 
formeriy  codified  as  38  U.S.C.  906(d)  do 
not  prohibit  reimbursement  of  costs 
incurred  ill  the  purchase  of  a  veteran's 
headstone  by  a  veteran's  spouse  prior  to 
the  veteran's  death. 

B.  Since  38  CFR  3.1612  currently 
provides  no  interpretive  guidance  in  the 
area  of  prepaid  burial  plans,  the 
applicable  provisions  of  the  former  38 
U.S.C.  906(d).  relating  to  the 
reimbursement  ofcost  paid  prior  to  the 
veteran's  death,  control  benefit 
decisions  arising  out  of  claims  for 
headstone  allowances  occurring  prior  to 
the  repeal  of  the  allowance  as  part  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990,  Public  Law  101-508. 104  Stat. 
1222  (effective  November  1, 1990). 

Effective  Date:  April  10, 1991. 


O.G.C.  Precedent  Opinion  52-91 

Question  Presented:  Are  noneconomic 
elements  of  damages  recovered 
pursuant  to  the  Federal  Tort  Claims  Act 
(FTCA)  subject  to  administrative  offset 
under  38  U.S.C.  351? 

Held:  Section  351  of  38,  U.S.C. 
provides  that  where  an  individual  is 
awarded  a  judgment  against  the  United 
States  or  enters  into  a  settlement  or 
compromise  under  the  Federal  Tort 
Claims  Act  (FTCA)  by  reason  of 
disability,  aggravation,  or  death  treated 
pursuant  to  section  351  as  if  it  were 
service-connected  for  purposes  of 
compensation  paid  by  the  Department  of 
Veterans  Affairs  (VA).  then  no  such 
benefits  shall  be  paid  to  such  individual 
by  VA  until  the  aggregate  amount  of 
benefits  which  would  have  been  paid 
equals  the  total  amount  included  in  such 
award.  Offset  against  VA  benefits  of 
both  economic  (loss  of  earning  capacity) 
and  noneconomic  [e.g.,  pain  and 
suffering)  elements  of  damage 
recoveries  under  the  FTCA.  28  U.S.C. 
2671-2680,  is  consistent  with  the  terms 
of  section  351  and  its  stated  purpose. 
Accordingly,  the  full  amount  of  damages 
recovered  by  an  individual  under  the 
FTCA  is  subject  to  offset  against 
benefits  payable  to  that  individual 
under  section  351,  regardless  of  whether 
those  damages  compensate  for 
economic  or  noneconomic  loss. 

Effective  Date:  April  29. 1991. 

O.G.C.  Precedent  Opinion  53-91 

Questions  Presented:  A.  When  the 
Board  of  Veterans  Appeals  (BVA) 
pursuant  to  instructions  from  the  United 
States  Court  of  Veterans  Appeals 
(COVA)  enters  a  remand  decision 
ordering  additional  development,  must 
the  agency  of  original  jurisdiction,  after 
completion  of  such  development,  furnish 
the  appellant  and  his  or  her 
representative,  if  any.  with  a 
supplemental  statement  of  the  case 
(SSOC)? 

B.  If  the  agency  of  original  jurisdiction 
is  required  to  furnish  the  appellant  and 
his  or  her  representative,  if  any,  with  a 
SSOC,  may  either  the  appellant  or,  the 
representative  waive  this  requirement? 

Held:  A.  In  cases  in  which  the  BVA, 
pursuant  to  instructions  from  COVA, 
remands  a  case  to  the  agency  of  original 
jurisdiction,  the  necessity  of  furnishing 
the  appellant  and  representative  with  a 
supplemental  statement  of  the  case,  in 
the  absence  of  specific  instructions  on 
this  issue  from  COVA.  is  determined  by 
application  of  38  CFR  19.122. 

B.  If  38  CFR  19.122  requires  that  the 
agency  of  original  jurisdiction  furnish 
the  appellant  and  representative  with  a 
supplemental  statement  of  the  case. 


either  the  appellant  or  representative 
may  waive  this  procedural  requirement. 
To  be  effective,  such  waiver  should  be 
in  writing  or  formally  entered  on  the 
record  orally  at  the  time  of  a  hearing. 
Effective  Date:  May  1, 1991. 

O.G.C.  Precedent  Opinion  54-91 

Question  Presented:  Should  VA  report 
waived  loan  guaranty  debts  to  the 
Internal  Revenue  Service  (IRS)? 

Held:  VA  should  comply  with  OMB 
Circular  A-129  and  report  loan  guaranty 
debt  write-offs  to  IRS.  Absent  more 
specific  guidance  from  IRS.  VA  should 
report  all  such  write-offs  unless  VA 
reasonably  believes  there  was  not  a 
valid  and  enforceable  debt  to  write  off. 
VA  may  want  to  consider  requesting 
further  guidance  from  IRS. 

Effective  Date:  May  8, 1991. 

O.G.C.  Precedent  Opinion  55-91 

Question  Presented:  May  the 
Veterans  Administration  extend 
financial  assistance  to  the  Virgin  Islands 
for  purposes  of  construction  of  a  State 
home  facility? 

Held:  The  VA  may  extend  financial 
assistance  to  the  Virgin  Islands  to 
construct  a  State  home  facility.  The 
Opinion  of  the  General  Counsel  3-77, 
dated  October  12, 1976,  reissued  as 
O.G.C.  Precedent  38-91,  is  hereby 
overruled. 

Note:  (This  opinion,  previously  issued  as 
Opinion  of  the  General  Counsel  dated 
fanuary  29, 1986,  is  reissued  as  a  Precedent 
Opinion  pursuant  to  38  CFR  2.6(e)(9)  and 
14.507.  The  text  of  the  opinion  remains 
unchanged  from  the  original  except  for 
certain  format  and  clerical  changes 
necessitated  by  the  aforementioned 
regulatory  provisions.) 

Effective  Date:  May  14, 1991. 

O.G.C.  Precedent  Opinion  56-91 

Questions  Presented:  a.  May  a  new 
delimiting  period  be  established  for  an 
eligible  spouse's  use  of  educational 
assistance  entitlement  under  35  U.S.C. 
when  the  veteran  from  whom  such 
eligibility  is  derived  ceases  to  be  rated 
as  permanently  and  totally  disabled,  but 
subsequently  is  again  so  rated? 

b.  If  the  spouse  is  entitled  to  a  second 
period  of  eligibility,  based  on  a 
subsequent  rating  decision  reinstating 
the  permanence  of  the  veteran's  total 
rating  due  to  his  service-connected 
disorders,  are  her  separate  periods  of 
eligibility  limited  to  an  aggregate  of  10 
years  under  38  CFR  21.3046? 

Held:  a.  A  new  delimiting  period  shall 
be  established  for  an  eligible  spouse's 
use  of  DEA  entitlement  when  the 
veteran  from  whom  such  eligibility  is 
derived  ceases  to  be  rated  permanently 
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and  totally  disabled,  but  subsequently  is 
again  so  rated. 

b.  In  the  case  of  multiple  periods  of 
eligibility,  each  such  period  shall  be  a 
full  10  years  in  duration,  without 
aggregation. 

Effective  Date:  June  3, 1991. 

O.G.C.  Precedent  Opinion  57-91 

Question  Presented:  Are  burial 
benefits  which  are  subject  to  the  two- 
year  limit  for  filing  of  claims  under  38 
U.S.C.  904  payable  on  behalf  of  an 
individual  whose  veteran  status  is 
based  on  service  in  the  American 
Merchant  Marine  in  Oceangoing 
Service,  where  the  individual  was 
buried  subsequent  to  November  23, 1977, 
but  prior  to  January  19. 1988,  and  the 
claim  for  burial  benefits  was  submitted 
more  than  two  years  after  the  date  of 
burial,  but  within  two  years  after 
January  19. 1988? 

Held:  Claims  for  burial  benefits  for 
nonservice-connected  deaths  subject  to 
the  two-year  filing  limit  imposed  by  38 
U.S.C.  904  may  be  paid  on  behalf  of 
individuals  whose  veteran  status  is 
based  on  service  in  the  American 
Merchant  Marine  in  Oceangoing  Service 
and  who  were  buried  after  November 
23. 1977  (the  date  of  enactment  of  Pub.  L 
No.  95-202,  the  law  authorizing 
recognition  of  Merchant  Marine  service 
for  VA  benefit  purposes),  but  prior  to 
January  19, 1988  (the  date  on  which  the 
Department  of  Defense  made  a 
de'termination  as  to  recognition  of  the 
service  of  that  group).  However,  such 
claims  may  only  be  paid  if  they  were 
filed  within  two  years  of  the  veteran's 
burial. 

Effective  Date:  May  31. 1991. 

O.G.C  Precedent  Opinion  58-91 

Question  Presented:  Does  the 
requirement  of  a  marriage  ceremony  by 
a  jurisdiction  which  does  not  recognize 
common-law  marriage  constitute  a  legal 
impediment  to  a  purported  marriage  for 
purposes  of  establishing  a  deemed-valid 
marriage  under  38  U.S.C.  103(a)? 

Held:  Section  103(a)  of  38  U.S.C. 
provides  in  part  that,  where  it  is 
established  that  a  claimant  for 
gratuitous  veterans'  death  benefits 
entered  into  a  marriage  with  a  veteran 
without  knowledge  of  the  existence  of  a 
legal  impediment  to  that  marriage,  and 
thereafter  cohabited  with  the  veteran  for 
one  year  or  more  immediately  preceding 
the  veteran's  death,  such  marriage  will 
'oe  deemed  to  be  valid.  The  requirement 
of  a  marriage  ceremony  by  a  jurisdiction 
which  does  not  recognize  common-law 
marriage  constitutes  a  "legal 
impediment"  to  such  a  marriage  for 
purposes  of  that  section. 

Effective  Date:  June  17. 1991. 


O.G.C.  Precedent  Opinion  59-91 

Question  Presented:  U,  as  a  result  of  a 
felony  conviction  in  the  State  of  Florida, 
a  veteran  receives  a  sentence  consisting 
of  "community  control  with  conditions" 
should  his  compensation  benefits  be 
subject  to  reduction  pursuant  to  38 
U.S.C.  3113? 

Held:  The  provisions  of  38  U.S.C.  3113 
requiring  reduction  of  veterans' 
disability  compensation  to  persons 
incarcerated  in  a  Federal,  state,  or  local 
penal  institution  for  a  period  in  excess 
of  sixty  days  for  conviction  of  a  felony 
do  not  apply  to  beneficiaries  sentenced 
to  "community  control"  in  Florida  since, 
by  the  nature  of  the  community-control 
program  under  Florida  law,  a  person 
sentenced  to  "community  control" 
would  not  be  considered  incarcerated 
and  application  of  the  compensation- 
reduction  provisions  to  such  a  person 
would  not  further  the  objectives  of 
section  3113. 

Effective  Date:  June  24. 1991. 

O.G.C  Precedent  Opinion  60-^ 

Question  Presented:  Do  the  recent 
amendments  to  the  Real  Estate 
Settlement  Procedures  Act  of  1974  made 
by  the  Cranston-Gonzalez  National 
Affordable  Housing  Act,  Public  Law 
101-625,  apply  to  VA  portfolio  loans? 

Held:  Since  VA  portfolio  loans  are 
"federally  related  mortgage  loans" 
within  the  meaning  of  the  Real  Estate 
Settlement  Procedures  Act  of  1974 
(RESPA),  VA  must  comply  with  the 
amendments  to  RESPA  made  by  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act,  Public  Law  101-625.  This 
office  cannot  predict  how  a  court  would 
rule  on  the  issue  of  sovereign  immunity, 
which  VA  would  likely  claim,  if  VA 
were  sued  for  an  alleged  violation  of 
RESPA.  VA  would  not  be  liable  for 
penalties  under  RESPA  because  the 
Congress  did  not  waive  sovereign 
immunity  with  regard  to  such  penalties. 

Effective  Date:  June  26, 1991. 

O.G.C  Precedent  Opinion  61-91 

Question  Presented:  Does  a  discharge 
under  dishonorable  conditions  bar  an 
individual  from  receiving  gratuitous 
benefits  under  laws  administered  by  the 
Department  of  Veterans  Affairs  (VA) 
based  on  a  prior  period  of  service  which 
terminated  under  honorable  conditions? 

Held:  Unless  the  Secretary  of 
Veterans  Affairs  determines  that  an 
individual  is  guilty  of  an  offense  listed  in 
38  U.S.C.  6104  (formeriy  9  3504)  (mutiny, 
treason,  sabotage,  or  rendering 
assistance  to  an  enemy  of  the  United 
States  or  of  its  allies)  or  the  individual  is 
convicted  of  an  offense  listed  in  38 
U.S.C.  6105  (formeriy  section  3505) 


(articles  94  (mutiny  or  sedition),  104 
(aiding  the  enemy),  and  106  (spying)  of 
the  Uniform  Code  of  Military  Justice; 
various  provisions  of  18  U.S.C.  relating 
to  espionage,  treason,  rebellion, 
sedition,  subversive  activities,  and 
sabotage  violations  of  the  Atomic 
Energy  Act  of  1954  and  the  Internal 
Security  Act  of  1950),  a  discharge  under 
dishonorable  conditions  does  not  bar 
that  individual  fit>m  receiving  gratuitous 
benefits  administered  by  the 
Department  of  Veterans  Affairs, 
including  burial  in  a  national  cemetery, 
based  on  a  prior  period  of  service  which 
terminated  under  conditions  other  than 
dishonorable.  However,  if  VA 
determines,  subject  to  the  severe 
limitations  on  application  of  38  U.S.C. 
6104  to  U.S.  residents  and  domiciliaries 
after  September  1, 1959,  under  38  U.S.C. 
6103(d)  (1)  (formeriy  section  3503(d)(1)). 
that  an  individual  is  guilty  of  an  offense 
listed  in  38  U.S.C.  6104,  or  if  an 
individual  is  convicted  of  an  offense 
hsted  in  38  U.S.C  6105,  such  individual 
is  barred  from  receiving  all  accrued  or 
future  benefits  regardless  of  whether  the 
individual  may  have  had  a  prior  period 
of  honorable  service. 
Effective  Date:  July  17, 1991. 

O.G.C  Precedent  Opinioo  62-01 

Question  Presented:  Would 
consideration  of  VA  compensation 
benefits  in  computing  the  amount  of  a 
Federal  tax  credit  constitute  taxation  in 
violation  of  38  U.S.C.  5301(a)  (formeriy 
section  3101(a))? 

Held:  Consideration  of  VA 
compensation  benefits  by  deducting 
them  from  the  credit  base  in  computing 
the  amount  of  a  Federal  tax  credit 
would  not  constitute  taxation  of  those 
benefits  in  violation  of  38  U.S.C.  5301(a), 
which  exempts  from  taxation  payments 
of  benefits  due  or  to  become  due  under 
any  law  administered  by  the 
Department  of  Veterans  Affairs. 

Effective  Date:  July  26, 1991. 

O.G.C  Precedent  Opinion  63-81 

Questions  Presented:  a.  Is  a  noncareer 
psychology  intern  in  pay  status  with  the 
Department  of  Veterans  Affairs  who  is 
rotated  to  a  training  assignment  at  a 
non-VA  facility  entitled  to  the  protection 
afforded  by  38  U.S.C.  4116  for  alleged 
negligent  acts  occurring  while  working 
in  the  non-VA  facility? 

b.  Is  such  an  intern  entitled  to 
immunity  under  28  U.S.C.  2679  for 
alleged  negligent  acts  occurring  while 
working  in  the  non-VA  facility? 

c.  When  establishing  training 
opportunities  in  non-VA  facilities,  how 
can  the  Government's  exposure  to  suit 
be  minimized? 
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Held:  a.  An  intern  in  a  VAMC 
Psychological  Services  Internship 
Program  in  pay  status  with  the  VA  and 
rotated  to  a  training  assignment  at  a 
non-VA  location  would  not  be 
considered  an  employee  exercising 
duties  in  or  for  the  VHA  while  under  the 
technical  and  professional  supervision 
ofthe  staff  of  the  non-VA  institution. 
Accordingly,  such  an  intern  would  not 
be  covered  by  the  provisions  of  38 
U.S.C.  4116. 

b.  An  intern  in  a  VAMC  Psychological 
Services  Internship  Program  in  pay 
status  with  the  VA  and  rotated  to  a 
training  assignment  at  a  non-VA 
location  would  not  be  considered  a 
Government  employee  while  under  the 
technical  and  professional  supervision 
of  the  staff  of  the  non-VA  institution. 
Accordingly,  such  an  intern  would  not 
be  covered  by  the  provisions  of  28 
U.S.C.  2679. 

c.  The  Memorandum  of  Affiliation 
should  require  participating  non-VA 
facilities  to  maintain  adequate  liability 
insurance,  including  coverage  for  interns 
serving  a  rotation  at  that  facility,  in 
connection  with  the  VAMC 
Psychological  Services  Internship 
Program. 

Effective  Date:  July  26, 1991. 

O.G.C.  Precedent  Opinion  64-81 

Questions  Presented:  a.  Should  the 
value  of  a  property  that  a  veteran 
previously  occupied  as  a  home  but  does 
not  currently  occupy  due  to  the 
veteran's  institutionalization  be 
excluded  from  the  estate  computation 
under  38  U.S.C.  5505  (formerly  section 
3205)  regardless  of  whether  the  structure 
is  currently  rented  to  or  occupied  by 
another? 

b.  Can  a  property  qualify  as  a 
veteran's  "home"  under  the  provisions 
of  38  U.S.C.  5505  if  the  veteran  does  not 
actually  occupy  the  property 
immediately  upon  acquisition? 

c.  (1)  For  purposes  of  estate  valuation 
under  38  U.S.C.  5505,  should  VA  exclude 
the  value  of  property  owned  by  the 
veteran  which  is  contiguous  to  a 
veteran's  dwelling  and  which  may  be 
used  for  commercial  purposes  or  as  a 
residence  for  other  occupants  of  a  multi- 
family  dwelling? 

(2)  If  not,  should  VA  impute  a 
commercial  value  to  commercial 
property  not  currently  being  used  for 
that  purpose? 

d.  Should  unsecured  debts  be  taken 
into  account  when  determining  the  value 
of  a  veteran's  estate? 

e.  For  purposes  of  38  CFR  13.109(d)(4), 
which  state  exemption  statutes  should 
VA  consider  in  determining  the  value  of 
a  veteran's  estate  where  the  veteran's 
residence  is  not  in  the  same  state  as  the 


court  exercising  jurisdiction  over  the 
veteran's  conservatorship? 

f.  For  purposes  of  38  CFR  13.109(d). 
when  a  veteran  receives  income  as 
beneficiary  of  a  private  trust  fund, 
should  the  entire  value  of  the  trust  fund 
be  included  in  the  veteran's  estate? 

Held:  a.  A  property  that  is  owned  by  a 
veteran  but  not  currently  occupied  by 
the  veteran  due  to  the  veteran's 
institutionalization  may  be  excluded 
from  the  estate  valuation  under  38 
U.S.C.  5505  (formerly  section  3205;  see 
Pub.  L  No.  102-40,  402(b)(1).  105  Stat. 
187,  238  (1991).  for  purposes  of  the 
limitation  on  compensation  payments 
for  certain  imcompentent  veterans 
without  dependents  where  estates 
exceed  $25,000.  if  the  structure  in 
question  was  the  veteran's  home  prior  to 
institutionalization,  regardless  of 
whether  the  property  is  currently  rented 
or  otherwise  occupied  by  another. 

b.  The  value  of  a  residential  structure 
recently  purchased  by  a  veteran  may  be 
excluded  from  the  estate  valuation 
under  38  U.S.C.  5505  even  though  the 
veteran  is  not  currently  residing  in  the 
home,  if  it  can  be  expected  that  the 
veteran  will  occupy  the  structure  as  a 
home  within  a  reasonable  period  of 
time. 

c.  (1)  Those  portions  of  a  property 
which  are  subject  to  commercial  use  or 
occupancy  by  persons  other  than  the 
veteran  and  his  or  her  household,  if  any, 
may  fall  outside  the  scope  of  what  is 
generally  considered  the  veteran's 
home,  and  to  the  extent  the  property  is 
divisible  and  portions  of  the  property 
are  subject  to  sale  without  requiring  the 
veteran  to  sell  the  portion  which 
constitutes  his  or  her  home,  the 
commercial  value  of  the  salable  portion 
of  the  property  may  be  included  in  the 
estate  computation  for  purposes  of  38 
U.S.C.  5505. 

(2)  VA  may  impute  a  commercial 
value  to  such  property  regardless  of 
whether  it  is  currently  being  used  for 
that  purpose,  if  some  portion  of  the 
property  is  readily  convertible  to  such 
use,  that  portion  has  an  ascertainable 
commercial  value,  and  commercial  use 
of  the  portion  of  the  property  would  not 
interfere  with  the  veteran's  enjoyment  of 
the  remainder  of  the  property  as  a  home. 

d.  VA  may  consider  the  veteran's 
legally  enforceable  unsecured  debts  in 
determining  the  value  of  the  veteran's 
estate  for  purposes  of  38  U.S.C.  5505. 

e.  The  exemption  laws  of  the  state 
where  the  veteran's  assets  or  property 
are  situated  are  generally  controlling  in 
decisions  concerning  whether  the  value 
of  particular  property  may  be  excluded 
from  the  veteran's  estate  pursuant  to  38 
CFR  13.109(d)(4),  regardless  of  where  the 


court  exercising  jurisdiction  over  the 
conservatorship  is  located. 

f.  Where  a  trust  instrument  vests  legal 
title  to  assets  in  a  trustee,  the  trust 
assets  are  not  included  in  estate 
valuation  for  purposes  of  38  CFR  13.109, 
unless  those  funds  have  been  allocated 
and  are  available  for  the  veteran's  use. 

Effective  Date:  August  9, 1991. 

O.G.C.  Precedent  Opinion  65-91 

Questions  Presented:  a.  Could  VA 
accept  a  claims  form  submitted  by 
telefacsimile  (fax)  as  a  formal  claim 
under  38  CFR  21.3030.  21.5030(c). 
21.5730(a).  and  21.7530(a)? 

b.  Does  VA  have  the  legal  authority  to 
treat  a  faxed  submission  of  additional 
evidence  in  support  of  claim  (other  than 
documentary  evidence),  such  as  a 
statement  of  mitigating  circumstances 
for  a  withdrawal  from  school,  etc.,  as 
though  the  statement  contained  the 
original  signature? 

c.  Does  VA  have  the  legal  authority  to 
accept  documentary  evidence  in  support 
of  a  claim  such  as  a  marriage  certificate, 
birth  certificate,  divorce  decree,  etc.,  if 
these  documents  are  faxed  to  VA? 

d.  Would  our  acceptance  of  faxed 
claims  and  documents  jeopardize  (1) 
either  the  claimant's  right  to  due  process 
should  the  claim  be  appealed;  (2)  VA's 
ability  to  recover  in  court  an 
overpayment  resulting  from  an 
erroneous  statement  made  on  a  faxed 
document;  or  (3)  the  Federal 
Government's  ability  to  prosecute  the 
claimant  for  fraud  should  a  fraudulent 
claim  be  submitted  by  fax? 

e.  If  VA  does  not  have  the  legal 
authority  to  accept  any  type  of  faxed 
claim  or  supporting  document,  or  that  to 
do  so  would  jeopardize  our  areas  of 
concern  in  paragraph  d.  which 
provisions  of  law  or  regulation  would 
have  to  be  amended  in  order  for  VA  to 
accept  faxed  documents. 

f.  Does  VA  have  the  legal  authority  to 
accept  submission  of  an  original  or 
reopened  claim  submitted  by  an 
electronic  means  other  than  fax? 

g.  Does  VA  have  the  legal  authority  to 
accept  documentary  evidence  in  support 
of  a  claim  such  as  a  marriage  certificate, 
birth  certificate,  divorce  decree,  etc.,  if 
these  documents  are  faxed  to  VA  or 
submitted  by  an  electronic  means  other 
than  fax?  Would  such  electronic 
documents  meet  the  requirements  of  38 
CFR  3.204  if  they  were  certified  at  the 
point  of  origin  by  a  certified 
representative  of  a  veterans  service 
organization  and  this  certification  is 
also  faxed? 

h.  Would  an  original  claim  received 
by  electronic  means  other  than  by  fax 
constitute  a  formal  claim  under  38  CFR 
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3.151  and  3.152?  If  not.  can  a  claim 
submitted  electronically  be  considered 
nn  informal  claim  under  38  CFR  3.155 
protecting  the  date  of  claim  but 
requiring  follow-up  by  the  original 
document? 

i.  What  legal  responsibility  does  the 
Department  have  in  the  event  an 
individual  alleges  that  a  claim  form  or 
other  evidence  was  sent  but  that  a 
malfunction  resulted  in  nonreceipt? 

j.  Would  the  fact  that  VA  might  be 
able  to  verify  independently  at  a  later 
date  the  information  received  either  by 
fax  or  electronically  have  any  bearing 
on  VA's  legal  authority  to  accept  the 
claim  or  supporting  information? 

k.  Either  the  claimant,  an  accredited 
representative  of  a  service  organization. 
«  or  another  third  party  might  submit  the 
claim,  supporting  evidence,  or  other 
document.  Would  this  have  any  bearing 
on  VA's  legal  authority  to  accept  this 
material? 

Held:  a.  The  intent  of  Congress  in 
according  VA  authority  to  determine  the 
"form"  of  an  application  for  benefits  is 
not  entirely  clear  from  the  statutory 
language  or  the  legislative  history. 
Nevertheless,  we  believe  the  language 
used  in  38  U.S.C.  210(c)  is  sufficiently 
broad  as  to  empower  the  Secretary  to 
prescribe,  by  regulation,  both  the  format 
and  media  of  transmission  for  beneHt 
claims,  as  well  as  for  the  proofs  and 
evidence  needed  to  support  them.  Such 
media  could  include  telefacsimile  if  use 
of  that  medium  is  reasonably  related  to 
the  effective  implementation  of  title  38 
benefits  law  and  not  inconsistent 
therewith;  will  not  unreasonably  expose 
the  Federal  Treasury  to  erroneous  or 
fraudulent  claims;  and  complies  with  the 
requirements  of  relevant  information 
and  recordkeeping  law  and  regulations. 
(Questions  a.  and  f.) 

b.  Submissions  of  any  documentary 
evidence,  other  than  an  application  for 
benefits,  but  including  additional 
evidence  in  support  of  an  original  or 
reopened  claim,  much  as  a  birth 
certificate  or  marriage  license,  or  an 
enrollment  certification  not  otherwise 
required  by  law  to  be  in  >vriting  for 
Federal  Government  purposes  may  be 
accepted  by  VA  in  electronic  or  fax 
form  (except  to  the  extent  that  existing 
statutes  and  regulations  otherwise 
specifically  provide  and  are  not 
amended  to  conform).  Such  documents 
could  meet  the  requirements  of  38  CFR 
3.204  whether  or  not  accompanied  by  a 
faxed  certification  if  VA  so  provides. 
(Questions  b.,  c,  and  g.) 

c.  VA  has  discretionary  authority  to 
prescribe  that  a  claim  submitted  by  fax 
or  other  electronic  process  will  be 
accepted  as  a  formal  claim  under  38 
CFR  21.3030,  21.5030(a),  21.5730(a), 


21.7030(a),  21.7530(a),  3.151  and  3.152. 
(Questions  a.  and  h.) 

d.  While  acceptance  or  documents  by 
fax  or  other  electronic  means  is  unlikely 
to  jeopardize  the  claimant's  right  to  due 
process,  acceptance  of  documentary 
evidence  in  such  form  could  adversely 
affect  both  VA's  ability  to  recover  an 
overpayment  of  benefits  made  in 
reliance  upon  such  evidence  and  the 
Federal  Government's  ability  to 
prosecute  a  claimant  or  third  party  for 
fraud  for  falsely  certifying  data. 
(Question  d.) 

e.  Any  provisions  of  law,  including 
State  law  where  relevant,  which 
specifically  mandate  that  a  document 
shall  he  written  or  signed  by  a  party 
thereto  would  have  to  be  changed  to 
allow  VA  to  accept  such  documentation 
electronically  or  by  fax;  examples  are 
certain  insurance  benefit  requirements 
(see  38  U.S.C.  704(d)  and  707)  and  deeds 
or  mortgages  for  loan  guaranty  purposes 
which  State  law  recognizes  only  in 
written  or  printed  form.  (Question  e.) 

f.  If  a  document  is  sent  to  the  VA 
electronically,  but  not  received, 
responsibility  for  its  nonreceipt  only 
would  fall  upon  VA  if  the  failure  to 
receive  it  was  due  to  a  malfunction  as  to 
which  the  VA  had  control,  such  as  a 
defective  fax  receiving  machine. 
However,  even  this  risk  should  be 
eliminated  by  an  appropriate  legal 
requirement  or  agreement  between  the 
sender,  such  as  a  school,  service 
organization,  or  claimant,  and  VA   . 
requiring  the  former  to  assume  all 
responsibility.  (Question  i.) 

g.  The  ability  to  independently  verify 
documentary  evidence  transmitted  by 
fax  (other  than  an  application 
document)  has  a  bearing  on  the 
authority  to  use  the  data  if  subject  to 
Computer  Matching  Act  provisions. 
Otherwise,  VA's  legal  authority  to 
accept  and  use  that  form  of  evidence  is 
limited  by  the  degree  to  which  the 
Secretary  views  the  availability  of  such 
verification  as  being  a  factor  in  favor  of 
accepting  electronic  or  faxed 
transmission  of  the  original's  image  for 
VA  purposes.  In  other  words,  if  a  birth 
record  is  readily  verifiable  from  official 
State  records,  a  faxed  copy  may  suffice 
for  VA  purposes,  and  VA  may  accept 
that  form  of  evidence  as  a  matter  of 
policy.  The  decision  is  not  a  matter  of 
legal  authority  but,  rather,  one  of  risk 
management.  (Question  j.) 

h.  The  only  apparent  legal 
implications  arising  from  the  fact  that 
the  transmission  of  the  documentary 
evidence  may  originate  from  either  a 
veteran,  accredited  representative,  or 
service  organization  are  that  (1)  VA 
could  only  accept  information  from  the 
source  required  by  law  and  Department 


rules;  and  (2)  the  proper  party 
submitting  the  evidence  should  be 
subject  not  only  to  the  usual  legal 
consequences  of  false  and  untimely 
submission  but,  also,  to  an  agreement 
holding  VA  harmless  from  the 
consequences  arising  from  use  of 
electronic  media  in  lieu  of  conventional 
media  noted  above.  The  fact  that  one 
category  of  submitting  party  or  another 
is  involved  in  no  way  absolves  any  sunt 
party  from  responsibility  for  its  acts. 
(Question  k.) 
Effective  date:  August  15, 1991. 

O.G.C.  Precedent  Opinion  66-91 

Questions  Presented:  May  the 
disability  ratings  assigned  several 
separately  ratable  conditions  of 
common  etiology,  none  of  which  is 
evaluated  at  100  percent,  be  combined 
so  that  a  single  rating  of  100  percent  can 
be  established  when  the  computation 
reaches  95  percent  or  more  and  may  the 
remaining  ratings  for  separately  ratable 
conditions  arising  from  the  same 
etiology  then  be  combined  to  achieve  a 
60  percent  rating  in  order  to  establish 
entitlement  to  the  special  monthly 
compensation  rate  provided  by  38  U.S.C. 
1114(s)  (formeriy  section  314(8))? 

Held:  The  threshold  requirement  for 
entitlement  imder  38  U.S.C.  1114(s)  is 
"a"  disability  rated  as  total.  If  a  veteran 
does  not  have  a  single  service- 
connected  disability  rated  as  total  (100 
percent),  he  cannot  be  eligible  for 
compensation  at  the  38  U.S.C.  1114(s) 
rate. 

Note:  (This  opinion,  previously  issued  as  a 
Digested  Opinion  of  the  General  Counsel 
dated  April  23, 1982,  is  reissued  as  a 
Precedent  Opinion  pursuant  to  36  CFR 
2.6(e)(9)  and  14.507.  The  text  of  the  opinion 
remains  unchanged  from  the  original  except 
for  certain  format  and  regulatory  provisions.) 

Effective  date:  August  15, 1991. 

O.G.C.  Precedent  Opinion  67-41 

Questions  Presented:  A.  Whether  10 
U.S.C.  1212(c)  requires  the  Department 
of  Veterans  Affairs  (VA)  to  deduct  the 
"gross  amount"  of  military  disability 
severance  pay  (DSP)  or  the  net  amount 
of  DSP  after  Federal  taxes  from  any  VA 
disability  compensation  payments  the 
veteran  receives  for  the  same  disability 

B.  Whether  38  U.S.C.  5301  (formeriy 
section  3101)  requires  VA  to  take  into 
account  Federal  tax  paid  on  DSP  in 
determining  the  amount  which  is  subject 
to  deduction  under  the  provisions  of  10 
U.S.C.  1212(c). 

Held:  A.  A  veteran  who  receives 
military  disability  severance  pay  under 
10  U.S.C.  1212(c)  cannot  receive  VA 
disability  compensation  antil  VA  has 
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recouped  an  amount  equal  to  the  "gross 
amount"  of  the  disability  severance  pay. 
B.  The  disability  severance  pay  tvhich 
is  received  by  the  veteran  under  10 
U.S.C.  1212(a)  is  Jiot  a  benefit  under  VA 


laws,  therefore,  the  disability  severance 
pay  is  not  exempt  from  taxation 
pursuant  to  38  U.S.C.  5301(a). 


Effective  date:  August  3a  1991. 
Robert  E.  Coy, 
A  cting  General  Counsel. 
(FR  Doc.  91-23775  Filed  10-2-01-  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56,  No.  192 

Thursday.  October  3.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Acf"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNrTV 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  56  FR  46465 

Thursday,  September  12, 1991. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  meeting:  2:00  p.m.  (Eastern  Time) 

Tuesday,  October  1, 1991. 

PLACE:  Conference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building,  1801 

"L"  Street,  NW.,  Washington,  DC  20507. 

CHANGE  IN  THE  MEETING:  The  meeting 

•scheduled  for  October  1, 1991  has  been 

postponed  until  Tuesday,  November  5, 

1991  at  2:00  p.m. 

CONTACT  PERSON  FOR  MORE 

information:  Frances  M.  Hart, 
Executive  Officer  on  (202)  663-7100, 

This  Notice  Issued  October  1, 1991. 
Frances  M.  Hart 

Executive  Officer,  Executive  Secretariat 
[FR  Doc.  91-  24016  Filed  10-1-91;  3:59  pm] 
BILUNO  COM  6750-Oe-M 

federal  deposit  insurance 
corporation 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:37  p.m.  on  Friday,  September  27. 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  certain  financial 
institutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  Director 
T.  Timothy  Ryan,  Jr.  (Office  of  Thrift 
Supervision),  and  Chairman  L  William 
Seidman,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
matters  in  a  meeting  open  to  pubhc 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c){e), 
(c)(9)(AKii),  and  (c)(9)(B)  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b  (c)(4),  (c)(6).  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
55(>-17th  Street,  NW..  Washington.  DC. 

Dated:  September  3a  1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  91-23923  Filed  10-1-91;  9:35  am) 
BILUNO  CODE  •714-0-11 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  October  8, 
1991. 10:00  a.m. 

PLACE:  999  E  Street  N.W.,  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

8  437g. 
Audits  conducted  pursuant  to  2  U.S.C.  S  437g. 

S  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  October  10, 

1991, 10;00  a.m. 

place:  999  E  Street  N.W..  Washington, 

D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Final  Audit  Report — Dukakis  for  President 

Committee 
Advisory  Opinion  1991-31:  Porter  Goss 

Committee 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer. 
Telephone:  (202)  219-4155. 
Delores  Harris. 

Administrative  Assistant,  Office  of  the 
Secretariat. 

[FR  Doc.  91-24010  Filed  10-1-01;  3:38  pm] 

BILUNO  COOC  Srit-OI-M 

COMMITTEE  ON  EMPLOYEE  BENEFITS  OF 
THE  FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  lOKX)  a.m.,  Tuesday, 
October  8, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW..  Washington.  D.C.  20551. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  of  the  1992  budget  for  the  Office 
of  Employee  Benefits. 

2.  Administrative  changes  to  the  Pension, 
Thrift  and  Long-term  Disability  Plans  of  the 
Federal  Reserve  System. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  l>e  recorded  for  the 
beneflt  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington,  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  October  1. 1991. 
William  W.  WUes. 
Secretary  of  the  Board. 
[FR  Doc.  91-23942  Filed  10-1-01;  10:34  am] 
MLUNO  CODE  6210-01-M 


committee  on  employee  benefits  of 
the  federal  reserve  system 
TIME  AND  date:  Approximately  11:00 
a.m..  Tuesday,  October  8, 1991, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21  st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Committee's  agenda  will  consist  of 
matters  relating  to  (a)  the  general 
administrative  policies  and  procedures  of  the 
Retirement  Plan,  Thrift  Plan,  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System; 
(b)  general  supervision  of  the  operations  of 
the  Plans;  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  in 
respect  to  the  Plans:  (dj  the  preparation  and 
submission  of  an  annual  report  on  the 
operations  of  each  of  such  Plans;  and  (e)  the 
maintenance  and  staffing  of  the  Office  of  the 
Federal  Reserve  Employee  Benefits  System; 
and  (f)  the  arrangement  of  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  the  Committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans.  Specific  items  include:  1992  Reserve 
Bank  early  retirement  proposal. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
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CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

Dated:  October  1. 1991. 
William  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc.  91-23943  Filed  10-1-91;  10:34  am] 
BILUNO  CODE  ttlO-41-ll 

NATIONAL  COUNUL  ON  DISABIUTY 

Quarterly  Meeting  and  Forum 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability.  This 
notice  also  describes  the  functions  of 
the  National  Council.  Notice  of  this 
meeting  is  required  under  section 
522(b)(10)  of  the  "Government  in 
Sunshine  Act"  (Pub.  L  94-409). 
dates: 
Quarterly  Meeting 

November  4, 1991.  Committee  Meetings.  9:00 

a.m.  to  12.-00  noon 
November  4. 1991. 1:30  p.m.  to  5:00  p.m. 
Noveml>er  S,  1991, 8:30  a.m.  to  SKX)  p.m. 

Forum  on  disabiHties  issues  relating  to 
Native  Americans  and  rural  areas. 

November  6, 1991.  8:30  ajn.  to  12.-00  noon 

LOCATION:  The  Waterford  Hotel  6300 
Waterford  Boulevard.  Oklahoma  City, 
Oklahoma  731ia  (405)  848-4782. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Council  on  Disability.  800 
Independence  Avenue,  SW,  Suite  814, 
Washington.  D.C.  20591.  (202)  267-3846, 
TDD:  (202)  267-3232. 

The  National  Council  on  Disability  is 
an  independent  federal  agency 
comprised  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  Senate.  Established  by 
the  95th  Congress  in  Title  IV  of  the 


Rehabilitation  Act  of  1973  (as  amended 
by  Public  Law  No.  95-602  in  1978).  the 
National  Council  was  initially  an 
advisory  board  within  the  Department 
of  Education.  In  1984.  however,  the 
National  Council  was  transformed  into 
an  independent  agency  by  the 
RehabiUtation  Act  Amendments  of  1984 
(Public  Uw  98-221). 

The  National  Council  is  charged  with 
reviewing  all  laws,  programs,  and 
policies  of  the  Federal  Government 
affecting  individuals  with  disabilities 
and  making  such  recommendations  as  it 
deems  necessary  to  the  President,  the 
Congress,  the  Secretary  of  the 
Department  of  Education,  the 
Conmiissioner  of  the  Rehabilitation 
Services  Administration,  and  the 
Director  of  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  In  addition,  the  National 
Coimcil  is  mandated  to  provide 
guidance  to  the  President's  Committee 
on  Employment  of  People  with 
Disabilities. 

The  quarterly  meeting  of  the  National 
Council  shall  be  open  to  the  Public.  The 
proposed  agenda  includes: 

Report  from  Chairperson  and  Executive 

Director 
Update  on  NIDRR 
Update  on  the  implementation  of  the 

Americans  with  Disabilities  Act 
Update  on  research  policy  studies:  education; 

technology;  and  health  insurance 
Prevention  Update 
Employment  Roundtable  Discussion 
Committee  Meetings/Committee  Reports 
Unfinished  Business 
New  Business 
Announcements 
Adjoununent 
Forum  on  disability  issues  relating  to  Native 

Americans  and  rural  areas 

Record  shall  be  kept  of  all  National 
Council  proceedings  and  shall  be 


available  after  the  meeting  for  the  public 

inspection  at  the  National  Council  on 
Disability. 

Signed  at  Washington.  DC  on  October  1. 
1991. 

Ethel  D.  Briggs, 
Executive  Director 
[FR  Doa  91-23928  Filed  10-1-91;  &45  am| 

BHXMQCOOE  S<20-eS-M 


NATIONAL  MEDIATION  BOARD 

TIME  AND  date:  2:00  p.m..  Wednesday, 

October  16. 1991. 

place:  Hearing  Room.  Suite  850, 1425  K. 

Street.  N.W..  Washington.  D.C. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  RaUfication  of  Board  actions  taken  by 
notation  voting  during  the  months  of  August 
and  September,  1991; 

2.  Mediator  communications; 

3.  Final  text  of  NMB  simultaneous  service 
procedures; 

4.  Participants'  designation  of 
representatives  (notices  of  appearance)  in 
NMB  representation  cases; 

5.  Obtaining  employee  signature  samples 
with  list  of  potential  eligible  voters; 

6.  Eligibility  of  arbitrators  for  retention  on 
the  NMB's  roster  of  arbitrators; 

7.  Delegation  Order  for  NMB  arbitration 
activities;  and 

8.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  William  A.  Gill.  Jr., 
Executive  Director.  Tel:  (202)  523-5920. 

Date  of  Notice:  September  30. 1991. 
William  A.  Gin.  |r., 

Executive  Director,  National  Mediation 
Board. 
(FR  Doc.  91-24007  Filed  10-1-fll  3:18  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Dodcet  No.  901184-1042] 

Groundflsh  of  the  Quif  of  Alaska 

Correction 

In  rule  document  91-10439  beginning 
on  page  20144  in  the  issue  of  Thursday, 


May  2. 1991,  on  page  20145,  in  the  third 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-0439"  should 
read  "FR  Doc.  91-10439". 

nujNQ  cooe  isos-oi-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  422 

RIN  0960-AC67 

Social  Security  Number  Required  for 
Receipt  of  Social  Security  Benefits 

Correction 

In  rule  document  91-20022  beginning 
on  page  41788,  in  the  issue  of  Friday, 
August  23, 1991,  make  the  following 
correction: 


On  page  41789,  in  the  Hrst  column,  in 
the  first  full  paragraph,  in  the  sixth  line, 
"if  should  read  "is". 


•tUNW  cooc  1S0t-01-O 


NUCLEAR  REGULATORY 
COMMISSION 

[Docfctt  Not.  STN  50-456,  STN  50-457,  STN 
50-454  and  STN  40-455] 

Commonwealth  Edison  Co^' 
Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

Correction 

In  notice  document  91-6589  beginning 
on  page  11795  in  the  issue  of 
Wednesday,  March  20, 1991,  in  the  third 
column,  in  the  file  line  at  the  end  of  the 
docimient,  "FR  Doc.  91-6586"  should 
read  "FR  Doc.  91-6589". 

WLLMO  COOE  1MS-01-O 
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Department  of 
Justice 


Office  of  Justice  Programs 


28  CFR  Part  32 

Proposed  Revision  of  the  Regulations  for 
the  Public  Safety  Officers'  Benefits 
Program;  Proposed  Rule 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

28  CFR  Part  32 

Proposed  Revision  of  ttte  Regulations 
for  the  Pubiic  Safety  Officers'  Benefits 
Program 

agency:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance,  Public 
Safety  Officers'  Benefits  Office,  Justice. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  regulations  covering 
public  safety  officers'  death  benefits  (28 
CFR  part  32)  and  the  appendix  to  those 
regulations  are  being  revised  to  comply 
with  the  statutory  amendments  to  the 
Public  Safety  Officers'  Benefits  (PSOB) 
Act  {the  "Act").  The  revisions  to  the 
regulations  will  implement  these 
statutory  amendments  which  provide  a 
lump  sum  benefit  to  Federal,  State  and 
local  public  safety  officers  who  become 
permanently  and  totally  disabled  as  the 
direct  result  of  a  catastrophic  personal 
injury  received  in  the  line  of  duty. 
DATES:  Comments  must  be  received  on 
or  before  5  p.m.  e.d.t.,  November  4, 1991. 
ADDRESSES:  Comments  should  be  sent 
to:  Director,  Public  Safety  Officers' 
Benefits  Office,  633  Indiana  Avenue. 
NW..  Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  F.  Powers.  Director,  Public 
Safety  Officers'  Benefits  Office,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20531.  Telephone  (202)  307-0635. 
SUPPLEMENTARY  INFORMATION:  Title  XIII 
of  Pubiic  Law  101-647, 104  Stat.  4834-35, 
amends  section  1201  of  title  I  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended,  42  U.S.C.  3796- 
3796c,  to  provide  benefits  to  public 
safely  officers  who  have  become 
permanently  and  totally  disabled  as  the 
direct  result  of  a  catastrophic  personal 
injury  sustained  in  the  line  of  duty. 
Catastrophic  injury  is  denned  to  mean 
"consequences  of  an  injury  that 
permanently  prevent  an  individual  from 
performing  any  gainful  work."  Section 
1301(c),  Public  Law  101-647. 104  Stat. 
4834.  Thus,  a  Federal,  State  or  local 
public  safety  officer  injured  in  the  line  of 
duty  who  is  permanently  prevented  from 
performing  any  gainful  work  is,  by 
statutory  defmition,  permanently  and 
totally  disabled. 

In  its  administration  of  the  disability 
program,  the  Public  Safety  Officers' 
Benefits  Office  (the  "Office")  will 
examine  and  vahdate  the  following 
prerequisite  disability  certifications 
prior  to  acceptance  of  a  claim  for 
determination  of  benefits  eligibility 
under  the  statute,  regulations  and 


policies  of  the  PSOB  disability  program. 
The  Office's  validation  of  the  listed 
disability  certifications,  therefore,  is 
prerequisite  to  initiation  of  eligibility 
determination  procedures  and  the 
award  or  denial  of  the  prescribed  PSOB 
disability  benefit.  Accordingly,  one  of 
the  following  must  be  received  by  the 
Office  before  validation  can  occur: 

a.  The  employing  agency's  official, 
certified  award  to  the  claimant  public 
safety  officer  of  its  maximum  disabihty 
finding  and  compensation,  including  the 
officer's  permanent  and  complete 
separation  from  the  employing  public 
safety  agency  as  specified  in  28  CFR  32.2 
(p)(l):  or 

b.  If  the  employing  agency  does  not 
itself  make  such  disability  awards,  then 
an  official,  certified  award  to  the 
claimant  public  safety  officer  by  the 
cognizant  judicial,  political  or 
administrative  agency  or  body  of  its 
maximum  disability  finding  and 
compensation,  including  the  officer's 
permanent  and  complete  separation 
from  the  employing  public  safety  agency 
as  specified  in  §  32.2  (p)(2). 

Following  its  review  and  validation  of 
a  public  safety  officer's  prerequisite 
permanent  and  total  disability  as 
specified  in  the  cited  certifications,  the 
Office  will  execute  and  complete  its 
final  disability  benefits  eligibility 
analysis  and  findings  in  accordance 
with  the  Act  and  its  implementing 
regulations. 

To  determine  whether  or  not  a  public 
safety  officer  will  be  unable 
permanently  to  perform  any  "gainful 
work"  as  defined  in  §  32.2(q).  medical 
experts  designated  by  the  Office  will 
examine  a  claimant  public  safety 
officer's  "residual  functional  capacity" 
as  defined  in  28  CFR  32.2(r).  Residual 
functional  capacity  is  what  a  disabled 
public  safety  officer  can  still  do  despite 
limitations  imposed  by  a  disability. 

Residual  functional  capacity  is  a 
medical  determination  to  be  made  by 
the  Office's  designated  medical  experts. 
The  medical  determination  will  be 
based  on  examination*  of  prerequisite 
disability  certifications  as  specified  in 
28  CFR  32.2  (p)  (1)  and  (2),  and 
examination  by  these  medical  experts  of 
any  additional  case  specific  medical 
documentation  necessary  to  a  medical 
assessment  and  determination  of 
residual  functional  capacity. 

If  these  medical  experts  determine 
that  the  level  of  a  public  safety  officer's 
residual  functional  capacity 
permanently  will  prevent  that  individual 
from  performing  any  gainful  work,  the 
Office  will  make  a  finding  of  permanent 
and  total  disability  and  award  the 
prescribed  disability  benefit  to  the 
claimant.  If  the  Office's  medical  experts 


determine  that  the  level  of  a  public 
safety  officer's  residual  functional 
capacity  will  not  permanently  prevent 
that  individual  from  performing  any 
gainful  work,  the  Office  will  make  a 
finding  of  ineligibility  for  the  prescribed 
disability  payment. 

If  the  Office's  medical  experts  are 
unable  to  make  a  definitive 
determination  as  to  whether  or  not  a 
public  safety  officer's  residual 
fimctional  capacity  will  prevent  that 
individual  permanently  from  performing 
any  gainful  work,  the  Office  will 
examine,  in  addition  to  the  findings  of 
its  medical  experts,  a  disabled  pubhc 
safety  officer's  "age,"  "education"  and 
"work  experience"  as  specified  and 
defined  in  28  CFR  32.2  (s),  (t)  and  (u)  to 
assess  residual  functional  capacity  and 
to  determine  whether  or  not  the  public 
safety  officer  permanently  will  be 
prevented  from  performing  any  gainful 
work. 

To  ensure  accurate,  timely  and 
systematic  review  and  determination  of 
disability  claims,  the  existing  PSOB 
death  benefit  regulations  have  been 
amended  where  necessary  to 
accommodate  definitions  and 
procedures  essential  to  the 
administration  of  the  disability  program. 
The  existing  regulations  were  first 
published  on  May  6, 1977.  Since  that 
time,  the  Office  lias  awarded 
approximately  $185  million  to  eligible 
beneficiaries  in  3,100  line-of-duty 
deaths. 

That  extended  experience  and  the 
existing  regulations  have  facilitated 
development  of  the  disability  program 
and  its  implementing  regulations.  For 
example,  §  32.3  has  been  amended  to 
include  permanently  and  totally 
disabled  public  safety  officers  as 
eligible  recipients  of  the  prescribed 
benefits  payment.  Additionally, 
disability  benefits  are  included  in 
references  to  the  disqualifying 
conditions  specified  in  §  32.6-§  32.9. 

Additional  payment  conditions  are 
delineated  at  32.18(c).  This  regulation 
articulates  a  statutory  prohibition  on 
death  benefit  payments  if  a  decedent 
public  safety  officer  had  been  a 
recipient  of  a  PSOB  disability  award. 

The  amended  regulations  at  §  32.20(c) 
ensure  adequate  time  for  a  claimant  to 
file  for  the  disability  benefit.  Where,  for 
example,  eligible  beneficiaries  may  file 
for  death  benefits  for  up  to  1  year 
following  a  public  safety  officer's  death, 
disability  applicants  may  file  for  up  to 
one  year  following  receipt  of  the 
required  prerequisite  disability 
certification. 

This  standard  recognizes  that  such 
certification  will  be  awarded  at  some 
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substantial  time  subsequent  to  the  injury 
that  caused  the  disability.  A  disability 
claimant,  therefore,  will  have  a  full  year 
to  apply  for  the  PSOB  benefit  after 
having  received  the  qualifying  disability 
certification  as  specified  in  {  32.2(p]  (1) 
and  (2). 

Similarly,  a  number  of  the  defmitions 
in  §  32.2  have  been  amended  to  ensure 
achievement  of  the  disability 
amendment's  legislative  objectives  and 
to  implement  the  functional  procedures 
essential  to  program  administration.  For 
example,  §  32.2(d)  now  defines  "direct" 
or  "proximate"  in  addition  to  the 
existing  definition  for  "direct  and 
proximate,"  while  §  32.2(e)  now  deflnes 
"injury"  as  well  as  the  existing 
definition  for  "personal  injury." 

Defmitions  unique  to  the  disability 
program  are  included  throughout  §  32.2. 
For  example,  §  32.2(f)  adheres  precisely 
to  the  statutory  defmition  of 
"catastrophic  injury,"  while  "permanent 
and  total  disability."  "gainful  work," 
"residual  functional  capacity," 
"education"  and  "work  experience"  are 
defined  at  §  32.2(h).  (g).  (r),  (t)  and  (u) 
respectively. 

Finally,  S  32.24  has  been  amended  to 
conform  the  Office's  appeal  procedures 
to  denials  of  disability  claims. 
Accordingly,  a  public  safety  officer 
denied  disability  benefits  may  request 
reconsideration  of  the  denial  decision, 
within  30  days  after  notification  of 
benefits  ineligibiUty. 

As  with  a  death  benefits  appeal,  an 
oral  appeal  hearing  will  be  scheduled 
within  60  day  of  the  reconsideration 
request,  and  a  new  benefits  adjudication 
will  be  made  in  accordance  with  the 
regulatory  procedures  specified  in 
§  32.24  (a)  through  (i). 

Executive  Order  12291 

These  regulations  are  not  a  "major 
rule"  as  defined  by  section  1(b)  of 
Executive  Order  No.  12291,  3  CFR  part 
127  (1981),  because  they  do  not  result  in: 
(a)  An  effect  on  the  economy  of  $100 
million  or  more,  (b)  a  major  increase  in 
any  costs  or  prices,  or  (c)  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation 
among  American  enterprises. 

Regulatory  Flexibility  Act 

These  regulations  are  not  a  rule 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  These 
regulations,  if  promulgated,  will  not 
have  a  "significant"  economic  impact  on 
a  substantial  number  of  small  "entities," 
as  defined  by  the  Regulatory  Flexibility 
Act. 


Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  the  proposed 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3504(h). 

List  of  Subjects  in  28  CFR  Part  32 

Administrative  practice  and 
procedure. 

For  the  reasons  set  out  in  the 
preamble,  title  28.  part  32  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
revised  as  follows: 

PART  32— PUBUC  SAFETY  OFFICER'S 
DEATH  AND  DISABILITY  BENEFITS 

Subpart  A— Introduction 

Sec. 

32.1  Purpose. 

32.2  Definitions. 

Subpart  B—Offic«rt  Covered 

32.3  Coverage. 

32.4  Reasonable  doubt  of  coverage. 

32.5  Findings  of  State,  local  and  Federal 
agencies. 

32.6  Conditions  on  payment. 

32.7  Intentional  misconduct  of  the  officer. 

32.8  Intention  to  bring  about  death  or 
permanent  and  total  disability. 

32.9  Voluntary  intoxication. 

Subpart  C— Benef  iciarlee 

32.10  Order  of  priority. 

32.11  Contributing  factor  to  death. 

32.12  Determination  of  relationship  of 
spouse. 

32.13  Determination  of  relationship  of  child. 

32.14  Determination  of  relationship  of  parent. 

32.15  Determination  of  dependency. 

Subpart  D— Interim  and  Reduced  Death 
Payments 

32.16  Interim  payment  in  general. 

32.17  Repayment  and  waiver  of  repayment. 

32.18  Reduction  of  payment. 

Subpart  E— Filing  and  Processing  of  Claims 

32.19  Persons  executing  claims. 

32.20  Claims. 

32.21  Evidence. 

32.22  Representation. 

Subpart  F— Determination,  Hearing  and 
Review 

32.23  Finding  of  eligibility  or  ineligibility. 

32.24  Request  for  a  hearing. 

Sut>part  G— National  Programs  for  Families 
of  Public  Safety  Officers  Who  Have  Died  In 
the  Une  of  Duty 

32.25  National  Programs. 

Appendix  to  Part  32— PSOB  Hearing  and 
Appeal  Procedures 

Authority:  The  Act  is  part )  of  title  I  of  the 
Omnibus  Crime  Control  and  Safe  Streets  Act 
of  196a  42  U.S.C.  3711.  et  seq..  as  amended  by 
Pub.  L  93-83,  Pub.  L  93-415,  Pub.  L  94-430, 
Pub.  L  94-503.  Pub.  L  95-115,  Pub.  L  96-157. 


Pub.  L  98—473,  Pub.  L  99-570.  Pub.  L.  99-591. 
Pub.  L 100-690  and  Pub.  L 101-647. 

Sul>part  A— Introduction 

§  32.1    Purpose. 

The  purpose  of  this  regulation  is  to 
implement  the  Public  Safety  Officers' 
Benefits  Act  of  1976.  as  amended,  which 
authorizes  the  Bureau  of  justice 
Assistance,  Office  of  Justice  Programs, 
to  pay  a  benefit  of  $100,000,  adjusted  in 
acconlance  with  {  32.3(b),  to  specified 
survivors  of  public  safety  officers  found 
to  have  died  as  the  direct  and  proximate 
result  of  a  personal  injury  sustained  in 
the  line  of  duty,  and  to  claimant  public 
safety  officers  found  to  have  been 
permanently  and  totally  disabled  as  the 
direct  result  of  a  catastrophic  injury 
sustained  in  the  line  of  duty.  The  Act 
also  authorizes  funds  to  establish 
national  programs  to  assist  the  families 
of  public  safety  officers  who  have  died 
in  the  line  of  duty.  (The  Act  is  part  |  of 
title  I  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968,  42  U.S.C.  3711, 
et  seq.,  as  amended  by  Pub.  L  93-83, 
Pub.  L  93-415.  Pub.  94-430.  Pub.  L  94- 
503.  Pub.  L  95-115.  Pub.  L  96—157.  Pub. 
L  98-473.  Pub.  L  99-570.  Pub.  L.  99-591. 
Pub.  L  100-690  and  Pub.  L  101-647). 

S32.2    Definitions. 

(a)  The  Act  means  the  Public  Safety 
Oflficer's  Benefits  Act  of  1976. 42  U.S.C. 
3796,  et  seq.,  Pubhc  Law  94-430,  90  Stat. 
1346  (September  29, 1976],  as  amended. 

(b)(1)  Bureau  means  the  Bureau  of 
Justice  Assistance  of  the  Office  of 
Justice  Programs  (hereinafter  referred  to 
as  the  Bureau  of  BJA); 

(2)  PSOB  means  the  Public  Safety 
Officers'  Benefits  Program  of  the  Bureau 
of  Justice  Assistance. 

(c)(1)  Line  of  duty  means  any  action 
which  an  officer  whose  primary  function 
is  crime  control  or  reduction, 
enforcement  of  the  criminal  law,  or 
suppression  of  fires  is  obligated  or 
authorized  by  rule,  regulations, 
condition  of  employment  or  service,  or 
law  to  perform,  including  those  social, 
ceremonial,  or  athletic  functions  to 
which  the  officer  is  assigned,  or  for 
which  the  officer  is  compensated,  by  the 
public  agency  he  serves.  For  other 
officers.  "line  of  duty"  means  any  action 
the  officer  is  so  obligated  or  authorized 
to  perform  in  the  course  of  controlling  or 
reducing  crime,  enforcing  the  criminal 
law.  or  suppressing  fires,  and; 

(2)  Any  action  which  an  officially 
recognized  or  designated  public 
employee  member  of  a  rescue  squad  or 
ambulance  crew  is  obligated  or 
authorized  by  nile  regulation,  condition 
of  employment  or  service,  or  law  to 
perform. 
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fd)  Direct  and  proximate,  direct,  or 
proximate  mean  that  the  antecedent 
event  is  a  substantial  factor  in  the  res«lt. 

(e)  Personal  injury  or  injury  mean  any 
traumatic  injury,  as  well  as  (tiaeates 
which  are  caused  by  or  result  from  swch 
an  iniury.  but  not  occupational  diseases. 

(f)  Catastrophic  injury  means 
consequences  of  an  iQ)ury  that 
permanently  prevent  an  individual  from 
performing  any  gainful  work. 

(g)  Traumatic  injury  means  a  wound 
or  a  condition  of  the  body  caused  by 
external  force,  including  iniuries 
inflicted  by  bullets,  explosives,  sharp 
instruments,  bhint  objects  or  other 
physical  blows,  chemicals,  electricity, 
climatic  conditions,  infectious  diseases, 
radiation,  and  bacteria,  but  excluding 
stress  and  strain. 

(h)  Permanent  and  total  disability 
means  medically  determinable 
consequences  of  a  catastrophic  Hne-of- 
duty  injury  that  permanently  prevent  a 
former  public  safety  officer  from 
performing  any  gainful  work. 

(i)  Occupational  disease  means  a 
disease  which  routinely  constitutes  a 
special  hazard  in,  or  is  commonly 
regarded  as  a  concomitant  of  the 
officer's  occupation. 

(j)  Public  safety  officer  means  any 
individual  serving  a  public  agency  in  an 
official  capacity,  with  or  without 
compensation,  as  a  law  enforcement 
officer,  firefighter,  rescue  sqiiad  member 
or  ambulance  crew  member. 

(k)  Public  agency  means  the  United 
States,  any  State  of  the  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  the  Trust 
Territories  of  the  Pacific  Islands,  the 
Commonvrealth  of  the  ^Jo^them  Mariana 
Islands,  and  any  territory  or  possession 
of  the  United  States,  or  any  unit  of  \oca\ 
government,  department,  agency,  or 
instrumentality  of  any  of  the  foregoing. 

(1)  Public  employee  means  an 
employee  of  a  public  agency. 

(m}  Law  enforcement  officer  means 
any  individual  involved  in  crime  and 
juvenile  delinquency  control  or 
reduction,  or  enforcement  of  the 
criminal  law,  including  but  not  limited  to 
police,  corrections,  probation,  parole, 
and  judicial  officers. 

(n)  Firefighter  Includes  any  individual 
serving  as  an  officially-recognized  or 
designated  member  of  a  legally 
organized  volunteer  fire  department. 

(o)  Rescue  squad  or  ambulance  crew 
member  means  an  officially  recognized 
or  designated  employee  or  mem!»r  of  a 
rescue  squad  or  ambulance  crew. 

(p)  Prerequisite  disability 
certification  means: 


(1)  The  employing  agency's  offkfal, 
certified  award  to  the  claimant  public 
safety  officer  of  its  maximum  disability 
finding  and  compensation,  including  the 
officer's  permanent  and  complete 
separation  from  the  employing  public 
safety  agency  as  the  direct  result  of  an 
injury  sustained  in  the  line  of  duty;  or 

(2)  If  the  employing  agency  does  not 
itself  make  such  disability  awards,  then 
an  official,  certified  award  to  the 
claimant  public  safety  officer  by  the 
cognizant  judicial,  political  or 
administrative  agency  at  body  of  its 
maximum  disability  finding  and 
compensation,  including  the  officer's 
permanent  and  complete  separation 
from  the  employing  public  safety  agency 
as  the  direct  result  of  an  injury 
sustained  in  the  line  of  duty. 

(q)  Gainful  work  means  work  activity 
that  is  both  substantial  and  gainful. 

(1)  Substantial  work  activity  means 
work  activity  that  involves  doing 
significant  physical  or  mental  activities. 
Work  may  be  substantial  even  if  it  is 
done  on  a  part-time  basis  or  if  the  public 
safety  officer  does  less,  gets  paid  less,  or 
has  less  responsibility  than  when  he  or 
she  was  a  member  of  the  former 
employing  public  safety  a^ncy. 

(2]  Gainful  work  activity  means  woric 
activity  that  is  done  for  pay  or  profit. 
Work  activity  is  gainful  if  it  is  the  kind 
of  work  usually  done  for  pay  or  profit, 
whether  or  not  a  profit  is  realized  or  pay 
is  received. 

(r)  Residual  functional  capacity 
means  that  which  a  former  public  safety 
officer  can  still  do  despite  hmitationa 
imposed  by  a  disability.  Residua) 
functional  capacity  is  a  medical 
assessment,  a  determination  to  be  made 
by  the  Office's  medical  experts.  Such 
medical  determination  will  be  based  on 
examination  of  prerequisite  disability 
certifications  as  spedJfied  in  28  CFR  32.2 
(p)  (1)  and  (2),  and  by  examination  of 
any  additional  case  specific  medical  and 
other  relevant  documentation  necessary 
to  a  medical  assessment  and 
determination  of  residual  functional 
capacity. 

[s]  Age  means  a  foraier  public  safety 
officer's  chronological  age,  and  the 
extent  to  which  that  individual's  age 
affects  his  or  her  ability  to  adapt  to  a 
new  work  situation  or  to  do  work  in 
competition  with  others.  PSOB  will 
evaluate  age  in  the  context  of  residual 
functional  capacity  within  the  following 
general  parameters: 

(1)  Youthful  means  that  a  former 
public  safety  officer  under  age  50  will 
generally  be  considered  able  to  adapt  to 
a  new  work  activity  and  environment 

(2)  Early  middle  age  means  that  a 
former  public  safety  officer,  between 
age  50  and  age  59,  will  generally  be 


consfdered  \o  experience  significant 
difficulty  in  adapting  to  a  new  work 
activity  and  environment. 

(3)  Middle  and  advanced  age  means 
that  a  former  public  safety  officer  age  60 
or  over  will  generally  be  considered  to 
experience  substantial  difficulty  in 
adaptmg  to  a  new  work  activity  or 
environraenL 

(t)  Education  means  primarily  the 
level  and  content  of  a  former  public 
safety  c^ficer's  formal  schooling, 
including  vocational  training.  Education 
also  includes  completion  of  in-service 
training  seminars  and  educational 
programs  while  a  member  of  the  former 
employing  public  safety  agency  or  while 
formerly  employed. 

(u)  Work  experience  means  the  skiQs 
and  abilities  acquired  by  the  former 
public  safety  officer  before,  during,  and 
following  service  in  the  former  public 
safety  agency,  suitable  to  use  in 
adapting  to  a  new  work  activity  and 
environment. 

(v)  Child  means  any  natural, 
illegitimate,  adopted,  or  posthumous 
child  or  stepchild  of  a  deceased  public 
safety  officer  who,  at  the  time  of  the 
public  safety  officer's  death,  ir 

(1)  Eighteen  years  of  age  or  under 

|2)  Over  eighteen  years  of  age  and  a 
student,  as  defined  in  section  8101  of 
title  5,  United  States  Code;  or 

(3)  Over  eighteen  years  of  age  and 
incapable  of  self  support  because  of   , 
physical  or  mental  disabihty. 

(w)  Stepchild  means  a  child  of  the 
officer's  spouse  who  was  living  with, 
dependent  for  support  on,  or  ofiierwise 
in  a  parent-child  relationship,  as  set 
forth  in  (  32.13(b)  of  the  regulations, 
with  the  officer  at  the  time  of  the 
officer's  death.  The  relationship  of 
stepchild  is  not  terminated  by  the 
divorce,  remarriage,  or  death  of  the 
stepchild's  natural  or  adoptive  parent. 

(x)  Student  means  an  individual  under 
23  years  of  age  who  has  not  completed 
four  years  of  education  beyond  the  high 
school  level  and  who  is  regularly 
pursuing  a  full-time  course  of  study  or 
training  at  an  institution  which  is: 

(1)  A  school  or  college  or  university 
operated  or  directly  supported  by  the 
United  States,  or  by  a  State  or  local 
government  or  pohtical  subdivision 
thereof: 

(2)  A  school  or  college  or  university 
which  has  been  accredited  by  a  State  or 
by  a  State  recognized  or  nationally 
recognized  accrediting  agency  or  body; 

(3)  A  school  or  college  or  university 
not  so  accredited  but  whose  credits  are 
accepted,  on  transfer,  by  at  least  three ' 
institutions  which  are  so  accredited  for 
credit  on  the  same  basis  as  if  transferred 
from  an  institution  so  accredited;  or 
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(4)  An  additional  type  of  educational 
or  training  institution  as  defined  by  the 
Secretary  of  Labor. 

An  individual  is  deemed  to  be  a  student 
during  an  interim  between  school  years 
if  the  interim  is  not  more  than  4  months 
and  if  the  student  shows  to  the 
satisfaction  of  the  Bureau,  that  the 
student  intends  to  pursue  a  full-time 
course  of  study  or  training  during  the 
semester  or  other  enrollment  period 
immediately  after  the  interim  or  during 
periods  of  reasonable  duration  during 
which,  in  the  judgment  of  the  Bureau, 
the  student  is  prevented  by  factors 
beyond  the  student's  control  from 
pursuing  the  student's  education.  A 
student  whose  23rd  birthday  occurs 
during  a  semester  or  other  enrollment 
period  is  deemed  a  student  until  the 
end  of  the  semester  or  other  enrollment 
period. 

(y)  Spouse  means  the  husband  or  wife 
of  the  deceased  officer  at  the  time  of  the 
officer's  death,  and  includes  a  spouse 
living  apart  from  the  officer  at  the  time 
of  the  officer's  death  for  any  reason. 

(z)  Dependent  means  any  individual 
who  was  substantially  reliant  for 
support  upon  the  income  of  the 
deceased  public  safety  officer. 

(a)(a)  Intoxication  means  a 
disturbance  of  mental  or  physical 
faculties: 

(1)  Resulting  from  the  introduction  of 
alcohol  into  the  body  as  evidenced  by 

(i]  A  blood  alcohol  level  of  .20  per 
centum  or  greater  or 

(ii)  A  blood  alcohol  level  of  at  least  .10 
per  centum  unless  the  Bureau  receives 
convincing  evidence  that  the  public 
safety  officer  was  not  acting  in  an 
intoxicated  manner  immediately  prior  to 
the  officer's  death  or  catastrophic 
personal  injury  which  resulted  in 
permanent  and  total  disability;  or    • 

(2)  Resulting  from  drugs  or  other 
substances  in  the  body. 

(b)(b)  Rescue  means  the  provision  of 
first  response  emergency  medical 
treatment,  transportation  of  persons  in 
medical  distress  and  under  emergency 
conditions  to  medical  care  facilities,  or 
search  and  rescue  assistance  in  locating 
and  extracting  from  danger  persons  lost, 
missing,  or  in  imminent  danger  of  bodily 
harm. 

(c)(c)  Support  means  food,  shelter, 
clothing,  ordinary  medical  expenses, 
and  other  ordinary  and  customary  items 
for  maintenance  of  the  person 
supported. 

Subpart  B — Officers  Covered 

§  32.3    Coverage. 

(a)  When  the  Bureau  determines 
under  regulations  issued  pursuant  to  this 
part,  that  a  public  safety  officer,  as 


defined  in  §  32.2(h],  has  died  or  become 
permanently  and  totally  disabled  as  the 
direct  and  proximate  result  of  an  injury 
sustained  in  the  line  of  duty,  the  Bureau 
shall  pay  a  benefit  of  $100,000,  adjusted 
in  accordance  with  S  32.3(b]  or  (c), 
subject  to  the  conditions  set  forth  in 
§  32.6.  Payment  of  death  benefits  shall 
be  made  in  the  order  specified  in  §  32.10. 

(b)  For  the  death  benefit  program,  on 
October  1  of  each  fiscal  year  after 
October  15, 1988,  the  Bureau  shall  adjust 
the  level  of  the  death  benefit  payable 
immediately  before  such  October  1 
under  paragraph  (a)  of  this  section,  to 
reflect  the  annual  percentage  change  in 
the  Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics,  occurring  in  the  1-year 
period  ending  on  June  1  immediately 
preceding  such  October  1. 

(c)  For  the  disabiUty  benefit  program, 
the  annual  cost  of  Uving  adjustment 
shall  be  made  in  accordance  with  the 
effective  date  of  the  enactment  of  this 
program,  viz.  November  29, 1990. 

(d)  The  amount  payable  under 
paragraph  (a)  of  this  section  with 
respect  to  the  death  or  permanent  and 
total  disability  of  a  public  safety  officer 
shall  be  the  amount  payable  under 
paragraph  (b)  or  (c)  of  this  section  as  of 
the  date  of  death  or  permanent  and  total 
disabiUty  of  such  o^icer,  as  the  case 
may  be. 

§  32.4    Reasonable  doubt  of  coverage. 

The  Bureau  shall  resolve  any 
reasonable  doubt  arising  from  the 
circumstances  of  the  officer's  death  or 
permanent  and  total  disability  in  favor 
of  payment  of  the  death  or  disability 
benefit. 

§  32.5    Findings  of  State,  local,  and  Federal 
agencies. 

The  Bureau  will  give  substantial 
weight  to  the  evidence  and  findings  of 
fact  presented  by  State,  local,  and 
Federal  administrative  and  investigative 
agencies.  The  Bureau  will  request 
additional  assistance  or  conduct  its  own 
investigation  when  it  believes  that  the 
existing  evidence  does  not  provide  the 
Bureau  with  a  rational  basis  for  a 
decision  on  a  material  element  of 
eligibility. 

§  32.6    Conditions  on  payment 

(a)  No  benefit  shall  be  paid — 

(1)  If  the  death  or  permanent  and  total 
disability  was  caused  by  the  intentional 
misconduct  of  the  public  safety  officer 
or  by  such  officer's  intention  to  bring 
about  the  officer's  death  or  injury; 

(2)  If  the  public  safety  officer  was 
voluntarily  intoxicated  at  the  time  of  the 
officer's  death  or  catastrophic  personal 
injury; 


(3)  If  the  public  safety  officer  was 
performing  the  officer's  duties  in  a 
grossly  negligent  manner  at  the  time  of 
the  officer's  death  or  catastrophic 
personal  injury; 

(4)  To  any  individual  who  would 
otherwise  be  entitled  to  a  benefit  under 
this  part  if  such  individual's  actions 
were  a  substantial  contributing  factor  to 
the  death  of  the  public  safety  officer  or 

(5)  To  any  individual  employed  in  a 
capacity  other  than  a  civilian  capacity. 

(b)  The  Act  applies  to  state  and  local 
public  safety  officers  killed  in  the  line  of 
duty  on  or  after  September  29, 1976; 
federal  public  safety  officers  killed  on  or 
after  October  12, 1984;  rescue  squad  or 
public  emergency  employees  killed  in 
the  line  of  duty  on  or  after  October  15, 
1986;  and  to  each  of  these  classes  of 
officers  permanently  and  totally 
disabled  as  a  result  of  a  catastrophic 
personal  injury  received  in  the  line  of 
duty  on  or  after  November  29, 1990. 

S  32.7    Intentional  misconduct  of  ttw 
officer. 

The  Bureau  will  consider  at  least  the 
following  factors  in  determining  whether 
death  or  permanent  and  total  disability 
was  caused  by  the  intentional 
misconduct  of  the  officer 

(a)  Whether  the  conduct  was  in 
violation  of  rules  and  regulations  of  the 
employer,  or  ordinances  and  laws;  and 

(1)  Whether  the  officer  knew  the 
conduct  was  prohibited  an  understood 
its  import; 

(2)  Whether  there  was  a  reasonable 
excuse  for  the  violation;  or 

(3)  Whether  the  rule  violated  is 
habitually  observed  and  enforced; 

(b)  Whether  the  officer  had  previously 
engaged  in  similar  misconduct; 

(c)- Whether  the  officer's  intentional 
misconduct  was  a  substantial  factor  in 
the  officer's  death  or  permanent  and 
total  disability;  and 

(d)  Whether  there  was  an  intervening 
force  which  would  have  independently 
caused  the  officer's  death  or  permanent 
and  total  disabiUty  and  which  would  not 
otherwise  prohibit  payment  of  a  benefit 
pursuant  to  these  regulations. 

§  32.8    Intention  to  bring  about  death  or 
permanent  and  total  disability. 

The  Bureau  will  consider  at  least  the 
following  factors  in  determining  whether 
the  officer  intended  to  bring  about  the 
officer's  own  death  or  injury: 

(a)  Whether  the  death  or  permanent 
and  total  disability  was  caused  by 
insanity,  through  an  uncontrollable 
impulse  or  without  conscious  volition  lo 
produce  death  or  injury: 
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(b)  Whether  the  officer  had  a  prior 
history  of  attempted  suicide  or  attempts 
to  cause  physical  incapacitation; 

(c)  Whether  the  officer's  intent  to 
bring  about  the  officer's  death  or  injury 
was  a  sobstanbal  factor  in  the  officer's 
death  or  permanent  and  total  disability: 
and 

(d)  The  existence  of  an  intervening 
force  or  action  which  would  have 
independently  caused  the  officer's  death 
or  permanent  and  total  disability  and 
whdch  would  not  otherwise  prohibit 
payment  of  a  benefit  pursuant  to  these 
regulations. 

§  32.9    Voluntary  Intoxication. 

The  Bureau  will  apply  the  following 
evidentiary  factors  in  cases  in  which 
voluntary  intoxication  is  at  issue  in  an 
officer's  death  or  permanent  and  total 
disabihty. 

(a)  The  primary  factor  in  determining 
intoxication  at  the  time  the  injury 
occurred,  from  which  death  or 
permanent  and  total  disability  resulted, 
is  the  blood  alcohol  level,  including  a 
post-mortem  blood  alcohol  level  in  the 
case  of  a  death. 

(1)  Benefits  will  be  denied  if  a 
deceased  or  permanently  and  totally 
disabled  public  safety  officer  had  a 
blood  alcohol  level  of  .20  per  centum  or 
greater  or 

(2)  Benefits  will  be  denied  if  a 
deceased  or  permanently  and  totally 
disabled  public  safety  officer  had  a 
blood  alcohol  level  of  at  least  .10  per 
centum  but  less  than  .20  per  centum 
unless  the  Bureau  receives  convincing 
evidence  that  the  public  safety  officer 
was  not  acting  in  an  intoxicated  manner 
immediately  prior  to  death  or  the  receipt 
of  a  catastrophic  personal  injury. 

(b)  Convincing  evidence  includes,  but 
is  not  limited  to:  Affidavits  or 
investigative  reports  demonstrating  that 
the  deceased  or  permanently  and  totally 
disabled  public  safety  officer's  speech, 
movement,  language,  emotion,  and 
judgment  were  normal  (for  the  officer) 
immediately  prior  to  the  injury  which 
caused  the  death  or  the  permanent  and 
total  disability. 

(c)  In  determining  whether  an  officer's 
intoxication  was  voluntary,  the  Bureau 
will  consider 

(1)  Whether,  and  to  what  extent,  the 
officer  had  a  prior  history  of  voluntary 
intoxication  while  in  the  line  of  duty, 

(2)  Whether  and  to  what  degree  the 
officer  had  previously  used  the 
intoxicant  in  question;  and 

(3)  Whether  the  intoxicant  was 
prescribed  medically  and  was  taken 
within  the  prescribed  dosagjt. 


Subpart  C— BenaficiariM 

$32.10    Ordw  of  prtortty. 

(a)  When  the  Bureau  has  determined 
that  a  death  benefit  may  be  paid 
according  to  the  provisions  of  subpart  B 
of  this  part  and  f  32.11  of  subpart  C  of 
this  part,  a  benefit  of  $100,000,  adjusted 
in  accordance  with  {  32.3(b),  shall  be 
paid  in  the  following  order  of 
precedence: 

(1)  If  there  is  no  surviving  child  of 
such  officer,  to  the  surviving  spouse  of 
such  officer 

(2)  If  there  are  a  surviving  child  or 
children  and  a  surviving  spouse,  one- 
half  to  the  surviving  child  or  children  of 
such  officer  in  equal  share,  and  one-half 
to  the  surviving  spouse; 

(3)  If  there  is  no  surviving  spouse,  to 
the  surviving  child  or  children  of  such 
officer  in  equal  shares;  or 

(4)  If  none  of  the  above,  to  the 
surviving  parent,  or  to  the  surviving 
parents  in  equal  shares. 

(b)  If  no  one  qualifies  as  provided  in 
paragraph  (a)  of  this  section,  no  benefit 
shall  be  paid. 

S  32.11    ContrttKrting  factors  to  death. 

(a)  No  death  benefit  shall  be  paid  to 
any  person  who  would  otherwise  be 
entitled  to  a  death  benefit  under  this 
part  if  such  person's  intentional  actions 
were  a  substantial  contributing  factor  to 
the  death  of  the  public  safety  officer. 

(b)  When  a  potential  beneficiary  is 
denied  death  benefits  under  paragraph 
(a),  the  benefits  shall  be  paid  to  the 
remaining  eligible  survivors,  if  any,  of 
the  officer  as  if  the  potential  beneficiary 
denied  death  benefits  did  not  survive 
the  officer. 

§  32.12    Determhurtton  of  retatlonsMp  of 
spousa. 

(a)  Marriage  should  be  established  by 
one  (or  more)  of  the  following  types  of 
evidence  in  the  following  order  of 
preference: 

(1)  Copy  of  the  public  record  of 
marriage,  certified  or  attested,  or  by  an 
abstract  of  the  public  record,  containing 
sufficient  data  to  identify  the  parties,  the 
date  and  place  of  the  marriage,  and  the 
number  of  prior  marriages  by  either 
party  if  shown  on  the  official  record, 
issued  by  the  officer  having  custody  of 
the  record  or  other  public  official 
authorized  to  certify  the  record,  or  a 
certified  copy  of  the  religious  record  of 
marriage; 

(2)  Official  report  from  a  public 
agency  as  to  a  ntarriage  which  occurred 
while  the  officer  was  employed  with 
such  agency; 

(3)  The  affidavit  of  the  clergyman  or 
magistrate  who  officiated; 


(4)  The  original  certificate  of  marriage 
accompanied  by  proof  of  its  genuineness 
and  the  authority  of  the  person  to 
perform  the  marriage; 

(5)  The  affidavits  or  sworn  statements 
of  two  or  more  eyewitnesses  to  the 
ceremony; 

(6)  In  jurisdictions  where  "common 
law"  marriages  are  recognized,  the 
affidavits  or  certified  statements  of  the 
spouse  setting  forth  all  of  the  facts  and 
circumstances  concerning  the  alleged 
marriage,  such  as  the  agreement 
between  the  parties  at  the  beginning  of 
their  cohabitation,  the  period  of 
cohabitation,  places  and  dates  of 
residences,  and  whether  children  were 
bom  as  the  result  of  the  relationship. 
This  evidence  should  be  supplemented 
by  affidavits  or  certified  statements 
from  two  or  more  persons  who  know  as 
the  result  of  personal  observation  the 
reputed  relationship  which  existed 
between  the  parties  to  the  alleged 
marriage  including  the  period  of 
cohabitation,  places  of  residences, 
whether  the  parties  held  themselves  out 
as  husband  and  wife  and  whether  they 
were  generally  accepted  as  such  in  the 
communities  in  which  they  lived;  or 

(7)  Any  other  evidence  which  would 
reasonably  support  a  belief  by  the 
Bureau  that  a  valid  marriage  actually 
existed. 

(b)  B]A  wiQ  not  recognize  a  claimant 
as  a  "common  law"  spouse  under 

§  32.12(a)(6]  unless  the  State  of  domicile 
recognizes  him  or  her  as  the  spouse  of 
the  officer. 

(c)  If  applicable,  certified  copies  of 
divorce  decrees  of  previous  marriages  or 
death  certificates  of  the  former  spouses 
of  either  party  must  be  submitted. 


§  32.13 
child. 


Determination  of  relationship  of 


(a)  In  general.  A  claimant  is  the  child 
of  a  public  safety  officer  if  the 
individual's  birth  certificate  shows  the 
officer  as  the  individual's  parent. 

(b)  Alternative.  If  the  birth  certificate 
does  not  show  the  public  safety  officer 
as  the  claimant's  parent,  the  sufficiency 
of  the  evidence  will  be  determined  in 
accordance  with  the  facts  of  a  particular 
case.  Proof  of  the  relationship  may 
consist  rf — 

(1)  An  acknowledgement  in  writing 
signed  by  the  puUic  safety  officer  or 

(2)  Evidence  that  the  officer  has  been" 
identified  as  the  child's  parent  by  a 
judicial  decree  ordering  the  officer  to 
contribute  to  the  child's  support  or  for 
other  purposes;  or 

(3)  Any  other  evidence  whtcb 
reas(xiably  supports  a  finding  of  a 
parent-chiid  relationship,  such  aa — 
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(i)  A  certified  copy  of  the  pubhc 
record  of  birth  or  a  rehgious  record 
showing  that  the  officer  was  the 
informant  and  was  named  as  the  parent 
of  the  child;  or 

(ii]  Affidavits  or  sworn  statements  of 
persons  who  know  that  the  ofHcer 
accepted  the  child  as  his  or  her  own;  or 

(iii)  Information  obtained  from  a 
public  agency  or  public  records,  such  as 
school  or  welfare  agencies,  which  shows 
that  with  the  officer's  knowledge  the 
officer  was  named  as  the  parent  of  the 
child. 

(c)  Adopted  child.  Except  as  may  be 
provided  in  paragraph  (b]  of  this  section, 
evidence  of  relationship  must  be  shown 
by  a  certified  copy  of  the  decree  of 
adoption  and  such  other  evidence  as 
may  be  necessary.  In  jurisdictions 
where  petition  must  be  made  to  the 
court  for  release  of  adoption  documents 
or  information,  or  where  the  release  of 
such  documents  or  information  is 
prohibited,  a  revised  birth  certificate 
will  be  sufficient  to  establish  the  fact  of 
adoption. 

(d)  Stepchild.  The  relationship  of  a 
stepchild  to  the  deceased  officer  shall  be 
demonstrated  by — 

(1)  Evidence  of  birth  to  the  spouse  of 
the  officer  as  required  by  paragraphs  (a) 
and  (b)  of  this  section;  or 

(2)  If  adopted  by  the  spouse,  evidence 
of  adoption  as  required  by  paragraph  (c) 
of  this  section;  or 

(3)  Other  evidence,  such  as  that 
specified  in  S  32.13(b),  which  reasonably 
supports  the  existence  of  a  parent-child 
relationship  between  the  child  and  the 
spouse; 

(4)  Evidence  that  the  stepchild  was 
either — 

(i)  Living  with;  or 

(ii)  Dependent  for  support,  as  set  forth 
in  S  32.15:  or 

(iii)  In  a  parent-child  relationship,  as 
set  forth  in  S  32.13(b),  with  the  officer  at 
the  time  of  the  officer's  death,  and 

(5)  Evidence  of  the  marriage  of  the 
officer  and  the  spouse,  as  required  by 
9  32.12. 

§32.14    DttormlnaUon  of  rttotionsMp  of 
parent 

(a)  In  general.  A  claimant  is  the 
parent  of  a  public  safety  officer  if  the 
officer's  birth  certificate  shows  the 
claimant  as  the  officer's  parent 

(b)  Alternative.  If  the  birth  certificate 
does  not  show  the  claimant  as  the 
officer's  parent,  proof  of  the  relationship 
may  be  shown  by — 

(1)  An  acknowledgement  in  writing 
signed  by  the  claimant  before  the 
officer's  death;  or 

(2)  Evidence  that  the  claimant  has 
been  identified  as  the  officer's  parent  by 
judicial  decree  ordering  the  claimant  to 


contribute  to  the  officer's  support  or  for 
other  purposes;  or 

(3)  Any  other  evidence  which 
reasonably  supports  a  finding  of  a 
parent-child  relationship,  such  as: 

(i)  A  certified  copy  of  the  public 
record  of  birth  or  a  religious  record 
showing  that  the  claimant  was  the 
informant  and  was  named  as  the  parent 
of  the  officer  or 

(ii)  Affidavits  or  sworn  statements  of 
persons  who  know  the  claimant  had 
accepted  the  officer  as  the  claimant's 
child;  or 

(iii)  Information  obtained  from  a 
public  agency  or  public  records,  such  as 
school  or  welfare  agencies,  which  shows 
that  with  the  officer's  knowledge  the 
claimant  had  been  named  as  the  parent 
of  the  child. 

(c)  Adoptive  parent.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
evidence  of  relationship  must  be  shown 
by  a  certified  copy  of  the  decree  of 
adoption  and  such  other  evidence  as 
may  be  necessary.  In  jurisdictions 
where  petition  must  be  made  to  the 
court  for  release  of  adoption  documents 
or  information,  or  where  release  of  such 
documents  or  information  is  prohibited, 
a  revised  birth  certificate  showing  the 
claimant  as  the  officer's  parent  will 
suffice. 

(d)  Step-parent.  The  relationship  of  a 
step-parent  to  the  deceased  officer  shall 
be  demonstrated  by — 

(l)(i]  Evidence  of  the  officer's  birth  to 
the  spouse  of  the  step-parent  as  required 
by  S  32.13  (a)  and  (b);  or 

(ii)  If  adopted  by  the  spouse  or  the 
step-parent  proof  of  adoption  as 
required  by  9  32.13(c);  or 

(iii)  Other  evidence,  such  as  that 
specified  in  paragraph  (b)  of  this 
section,  which  reasonably  supports  a 
parent-child  relationship  between  the 
spouse  and  the  officer;  and 

(2)  Evidence  of  the  marriage  of  the 
spouse  and  the  step-parent,  as  required 
by  9  32.1Z  - 

9  32.1S    Determination  of  dependenqf. 

(a)  To  be  eligible  for  a  death  benefit 
under  the  Act  a  stepchild  not  living  with 
the  deceased  officer  at  the  time  of  the 
officer's  death  shall  demonstrate  that  he 
or  she  was  substantially  reliant  for 
support  upon  the  income  of  the  officer. 

(b)  The  claimant  stepchild  shall 
demonstrate  that  he  or  she  was 
dependent  upon  the  decedent  at  either 
the  time  of  the  officer's  death  or  of  the 
personal  injury  that  was  the  substantial 
factor  in  the  officer's  death. 

(c)  The  claimant  stepchild  shall 
demonstrate  dependency  by  submitting 
a  signed  statement  of  dependency 
within  a  year  of  the  officer's  death.  This 


statement  shall  include  the  following 
information — 

(1)  A  hst  of  all  sources  of  income  or 
support  for  the  twelve  months  preceding 
the  o^icer's  injury  or  death; 

(2)  The  amount  of  income  or  value  of 
support  derived  from  each  source  listedb 
and 

(3)  The  nature  of  support  provided  by 
each  source. 

(d)  Generally,  the  Bureau  will 
consider  a  stepchild  "dependent"  if  he 
or  she  was  reliant  on  the  income  of  the 
deceased  officer  for  over  one-third  of  his 
or  her  support 

Sut>part  D — Interim  and  Reduced 
Death  Payn>ent8 

9  32.16    tnterlm  payment  In  general 

(a)  Whenever  the  Bureau  determines 
upon  a  showing  of  need  and  prior  to 
final  action  that  the  death  of  a  public 
safety  officer  is  one  with  respect  to 
which  a  benefit  will  probably  be  paid, 
the  Bureau  may  make  an  interim  benefit 
payment  not  exceeding  $3,000  to  the 
individual  entitled  to  receive  a  benefit 
under  Subpart  C  of  this  part 

(b)  The  amount  of  an  interim  payment 
under  this  Subpart  shall  be  deducted 
from  the  amount  of  any  final  benefit 
paid  to  such  individual. 

932.17  Repayment  and  waiver  ol 
repayment 

Where  there  is  no  final  benefit  paid, 
the  recipient  of  any  interim  benefit  paid 
under  9  32.16  shall  be  liable  for 
repayment  of  such  amount  The  Bureau 
may  waive  all  or  part  of  such  repayment 
considering  for  this  purpose  the 
hardship  which  would  result  from  such 
repayment 

932.18  Reduction  of  payment 

(a)  The  benefit  payable  under  this  part 
shall  be  in  addition  to  any  other  benefit 
that  may  be  due  from  any  other  source, 
except — 

(1)  Payments  authorized  by  section 
12(k)  of  the  Act  of  September  1, 1916.  as 
amended  (D.C  Code,  sec.  4-622); 

(2)  Benefits  authorized  by  section  8191 
of  title  5,  United  States  Code,  providing 
compensation  for  law  enforcement 
ofiicers  not  employed  by  the  United 
States  killed  in  connection  with  the 
commission  of  a  crime  against  the 
United  States.  Such  beneficiaries  shall 
only  receive  benefits  under  such  section 
8191  that  are  in  excess  of  the  benefiU 
received  under  this  part:  and 

(3)  The  amount  of  the  interim  benefit 
payment  made  to  the  claimant  pursuant 
to  9  32.16. 

(b)  No  benefit  paid  under  this  part 
shall  be  subject  to  execution  or 
attachment 
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(c)  No  benefit  is  payable  under  this 
part: 

(1)  With  respect  to  the  death  of  a 
public  safety  officer  if  a  benefit  is  paid 
under  this  part  with  respect  to  the 
disability  of  such  public  safety  officer; 
or 

(2)  With  respect  to  the  disability  of  a 
public  safety  officer  if  a  benefit  is 
payable  under  this  part  with  respect  to 
the  death  of  such  public  safety  officer. 

Subpart  E— Filing  and  Processing  of 
Clainis 

§  32.19    Pffrtons  executing  claims. 

(a)  The  Bureau  shall  determine  who  is 
the  proper  party  to  execute  a  claim  in 
accordance  with  the  following  rules — 

(1)  The  claim  shall  be  executed  by  the 
claimant  or  the  claimant's  legally 
designated  representative  if  the 
claimant  is  mentally  competent  and 
physically  able  to  execute  the  claim. 

(2)  If  the  claimant  is  mentally 
incompetent  or  physically  unable  to 
execute  the  claim;  and 

(i)  Has  a  leg  ally  appointed  guardian, 
committee,  or  other  representative,  the 
claim  may  be  executed  by  such 
guardian,  committee,  or  other 
representative,  or 

(ii)  Is  in  the  care  of  an  institution,  the 
claim  may  be  executed  by  the  manager 
or  principal  officer  of  such  institution. 

(3)  For  good  cause  shown,  such  as  the 
age  or  prolonged  absence  of  the 
claimant,  the  Bureau  may  accept  a  claim 
executed  by  a  person  other  than  one 
desired  in  paragraphs  (a)(1)  and  {a)(2)  of 
this  section. 

(b)  Where  the  claim  is  executed  by  a 
person  other  than  the  claimant,  such 
person  shall,  at  the  time  of  filing  the 
claim  or  within  a  reasonable  time 
thereafter,  file  evidence  of  such  person's 
authority  to  execute  the  claim  on  behalf 
of  such  claimant  in  accordance  with  the 
following  rules — 

(1)  If  the  person  executing  the  claim  is 
the  legally — appointed  guardian, 
committee,  or  other  legally-designated 
representative  of  such  claimant,  the 
evidence  shall  be  a  certificate  executed 
by  the  proper  official  of  the  court  of 
appointment. 

(2)  If  the  person  executing  the  claim  is 
not  such  a  legally-designated 
representative,  the  evidence  shall  be  a 
statement  describing  such  person's 
relationship  to  the  claimant  or  the 
extent  to  which  such  person  has  the  care 
of  such  claimant  or  such  person's 
position  as  an  officer  of  the  institution  of 
which  the  claimant  is  an  inmate  or 
patient.  The  Bureau  may,  at  any  time, 
require  additional  evidence  to  establish 
the  authority  of  any  such  person  to  file 
01  withdraw  a  claim. 


S  32.20    Claims. 

(a)  Claimants  are  encouraged  to 
submit  their  claims  on  OJP  Form  3650/5 
for  death  benefits,  or  the  disability 
benefits  claim  form,  which  can  be 
obtained  from:  Public  Safety  Officers' 
Benefits  Program,  Bureau  of  Justice 
Assistance,  Washington,  DC  20531. 

(b)  Where  an  individual  files  OJP 
Form  3650/5  for  death  benefits,  or  the 
disability  benefits  claim  form,  or  other 
written  statement  with  the  Bureau  which 
indicates  an  intention  to  claim  benefits, 
the  filing  of  such  written  statement  shall 
be  considered  to  be  the  filing  of  a  claim 
for  benefits. 

(c)  A  claim  by  a  permanently  and 
totally  disabled  public  safety  officer  or 
on  behalf  of  a  survivor  of  a  deceased 
public  safety  officer  shall  be  filed  within 
1  year  after  the  date  of  death  or 
prerequisite  disability  certification 
unless  the  time  for  filing  is  extended  by 
the  Director  for  good  cause  shown. 

(d)  Except  as  otherwise  provided  in 
this  part,  the  withdrawal  of  a  claim,  the 
cancellation  of  a  request  for  such 
withdrawal,  or  any  notice  provided  for 
pursuant  to  the  regulations  in  this  part, 
shall  be  in  writing  and  shall  be  signed 
by  the  claimant  or  the  person  legally 
designated  to  execute  a  claim  under 

§  32.19. 

§  32.21    Evidence. 

(a)  A  claimant  for  any  benefit  or  fee 
under  the  Act  and  the  regulations  shall 
submit  such  evidence  of  eligibility  or 
other  material  facts  as  is  specified  by 
these  regulations.  The  Bureau  may 
require  at  any  time  additional  evidence 
to  be  submitted  with  regard  to 
entitlement,  the  right  to  receive 
payment,  the  amount  to  be  paid,  or  any 
other  material  issue. 

(b)  Whenever  a  claimant  for  any 
benefit  or  fee  under  the  Act  and  the 
regulations  has  submitted  no  evidence 
or  insufficient  evidence  of  any  material 
issue  or  fact,  the  Bureau  shall  inform  the 
claimant  what  evidence  is  necessary  for 
a  determination  as  to  such  issue  or  fact 
and  shall  request  the  claimant  to  submit 
such  evidence  within  a  reasonably 
specified  time.  The  claimant's  failure  to 
submit  evidence  on  a  material  issue  or 
fact  as  requested  by  the  Bureau  shall  be 
a  basis  for  determining  that  the  claimant 
fails  to  satisfy  the  conditions  required  to 
award  a  benefit  or  fee  or  any  part 
thereof. 

(c)  In  cases  where  a  copy  of  a  record, 
document,  or  other  evidence,  or  an 
excerpt  of  information  therefrom,  is 
acceptable  as  evidence  in  lieu  of  the 
original,  such  copy  or  excerpt  shall, 
except  as  may  otherwise  clearly  be 
indicated  thereon,  be  certified  as  a  true 
and  exact  copy  or  excerpt  by  the  official 


custodian  of  such  record,  or  other  public 
official  authorized  to  certify  the  copy. 

§  32.22    Representation. 

(a)  A  claimant  may  be  represented  in 
any  proceeding  before  the  Bureau  by  an 
attorney  or  other  person  authorized  to 
act  on  behalf  of  the  claimant  pursuant  to 
§  32.19. 

(b)  No  contract  for  a  stipulated  fee  or 
for  a  fee  on  a  contingent  basis  will  be 
recognized.  Any  agreement  between  a 
representative  and  a  claimant  in 
violation  of  this  subsection  is  void. 

(c)  Any  individual  who  desires  to 
charge  or  receive  a  fee  for  services 
rendered  for  an  individual  in  any 
application  or  proceeding  before  the 
Bureau  must  file  a  written  petition 
therefore  in  accordance  with  paragraph 
(e)  of  this  section.  The  amount  of  the  fee 
the  petitioner  may  charge  or  receive,  if 
any,  shall  be  determined  by  the  Bureau 
of  the  basis  of  the  factors  described  in 
paragraphs  (e)  and  (g)  of  this  section. 

(d)  Written  notice  of  a  fee 
determination  made  under  this  section 
shall  be  mailed  to  the  representative 
and  the  claimant  at  their  last  known 
addresses.  Such  notice  shall  inform  the 
parties  of  the  amount  of  the  fee 
authorized,  the  basis  of  the 
determination,  and  the  fact  that  the 
Bureau  assumes  no  responsibility  for 
payment. 

(e)  To  obtain  approval  of  a  fee  for 
services  performed  before  the  Bureau,  a 
representative,  upon  completion  of  the 
proceedings  in  which  the  representative 
rendered  services,  must  file  with  the 
Bureau  a  written  petition  containing  the 
following  information — 

(1)  The  dates  the  representative's 
services  began  and  ended; 

(2)  An  itemization  of  services 
rendered  with  the  amount  of  time  spent 
in  hours,  or  parts  thereof; 

(3)  The  amount  of  the  fee  the 
representative  desires  to  charge  for 
services  performed; 

(4)  The  amount  of  fee  requested  or 
charged  for  services  rendered  on  behalf 
of  the  claimant  in  connection  with  other 
claims  or  causes  of  action  arising  from 
the  officer's  death  or  permanent  and 
total  disability  before  any  State  or 
Federal  court  or  agency; 

(5)  The  amount  and  itemization  of 
expenses  incurred  for  which 
reimbursement  has  been  made  or  is 
expected; 

(6)  The  special  qualifications  which 
enabled  the  representative  to  render 
valuable  servics  to  the  claimant  (this 
requirement  does  not  apply  where  the 
representative  is  an  attorney);  and 

(7)  A  statement  showing  that  a  copy 
of  the  petition  was  sent  to  the  claimant 
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and  that  the  claimant  was  advised  of  the 
claimant's  opportunity  to  submit  his  or 
her  comments  on  the  petition  to  BJA 
within  20  days. 

(0  No  fee  determination  will  be  made 
by  the  Bureau  until  20  days  after  the 
date  the  petition  was  sent  to  the 
claimant.  The  Bureau  encourages  the 
claimant  to  submit  comments  on  the 
petition  to  the  Bureau  during  the  20-day 
period. 

(g]  In  evaluating  a  request  for 
approval  of  a  fee,  the  purpose  of  the 
public  safety  officers'  benefits 
program— to  provide  a  measure  of 
economic  security  for  the  beneficiaries 
thereof — ^will  be  considered,  together 
with  the  following  factors — 

(1)  The  services  performed  (including 
type  of  service); 

(2)  The  complexity  of  the  case: 

(3)  The  level  of  skill  and  competence 
required  to  render  the  services; 

(4)  The  amount  of  time  spent  on  the 
case; 

(5)  The  results  achieved; 

(6)  The  level  of  administrative  review 
to  which  the  claim  was  carried  within 
the  Bureau  and  the  level  of  such  review 
at  which  the  representative  entered  the 
proceedings; 

(7)  The  amount  of  the  fee  requested 
for  services  rendered,  excluding  the 
amount  of  any  expenses  incurred,  but 
including  any  amount  previously 
authorized  or  requested; 

(8)  The  customary  fee  for  this  kind  of 
service;  and 

(9}  Other  awards  in  similar  cases. 

(h)  In  determining  the  fee,  the  Bureau 
shall  consider  and  add  thereto  the 
amount  of  reasonable  and  unreimbursed 
expenses  incurred  in  establishing  the 
claimant's  case.  No  amount  of 
reimbursement  shall  be  permitted  for 
expenses  incurred  in  obtaining  medical 
or  documentary  evidence  in  support  of 
the  claim  which  had  previously  been 
obtained  by  the  Bureau,  and  no 
reimbursement  shall  be  allowed  for 
expenses  incurred  in  establishing  or 
pursuing  the  representative's  application 
for  approval  of  the  fee. 

Subpart  F— Oetermlnatton,  Hearing, 
and  Review 

$32^3    Rndin«  of  eHglbHIty  or  IneHgibNtty. 

Upon  making  a  finding  of  eligibility, 
the  Bureau  shall  notify  each  claimant  of 
its  disposition  of  his  or  her  claim.  In 
those  cases  where  the  Bureau  has  found 
the  claimant  to  be  ineligible  for  a 
benefit  the  Bureau  shall  specify  the 
reasons  for  the  finding.  The  finding  shall 
set  forth  the  findings  of  fact  and 
conclusions  of  law  supporting  the 
decision.  A  copy  of  th«  decision. 
together  with  Information  as  to  the  right 


to  a  hearing  and  review  shall  be  mailed 
to  the  claimant  at  his  or  her  last  known 
address. 

§  32^4    Request  for  ■  heering. 

(a)  A  claimant  may.  within  thirty  (30) 
days  after  notification  of  ineligibility  by 
the  Bureau,  request  the  Bureau  to 
reconsider  its  finding  of  ineligibility.  The 
Bureau  shall  provide  the  claimant  the 
opportunity  for  an  oral  hearing  which 
shall  be  held  within  60  days  after  the 
request  for  reconsideration.  The 
claimant  may  waive  the  oral  hearing 
and  present  written  evidence  to  the 
Bureau  within  60  days  after  the  request 
The  request  for  hearing  shall  be  made  to 
the  Director,  Public  Safety  Officers' 
Benefits  Program.  BJA,  Washington,  DC 
20531. 

(b)  If  requested,  the  oral  hearing  shall 
be  conducted  before  a  hearing  officer 
authorized  by  the  Bureau  to  conduct  the 
hearing  in  any  location  agreeable  to  the 
claimant  and  the  hearing  officer. 

(c)  In  conducting  the  hearing,  the 
hearing  officer  shall  not  be  bound  by 
common  law  or  statutory  rules  of 
evidence,  by  technical  or  formal  rules  of 
procedure,  or  by  Chapter  5  of  the 
Administrative  Procedures  Act  but  must 
conduct  the  hearing  in  such  manner  as 
to  best  ascertain  the  rights  of  the 
claimant  For  this  purpose,  the  hearing 
officer  shall  receive  such  relevant 
evidence  as  may  be  introduced  by  the 
claimant  and  shall,  in  addition,  receive 
such  other  evidence  as  the  hearing 
o^icer  may  determine  to  be  necessary 
or  useful  in  evaluating  the  claim. 
Evidence  may  be  presented  orally  or  In 
the  form  of  written  statements  and 
exhibits.  The  hearing  shall  be  recorded, 
and  the  original  of  the  complete 
transcript  shall  be  made  a  part  of  the 
claims  record. 

(d)  Pursuant  to  sections  805,  806  and 
1205(a)  of  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968,  as 
amended,  the  hearing  officer  may, 
whenever  necessary: 

(1)  Issue  subpoenas; 

(2)  Administer  oaths; 

(3)  Examine  witnesses;  and 

(4)  Receive  evidence  at  any  place  In 
the  United  States. 

(e)  If  the  hearing  officer  believes  that 
there  is  relevant  and  material  evidence 
available  which  has  not  been  presented 
at  the  hearing,  the  hearing  officer  may 
adjourn  the  hearing  and,  at  any  time 
prior  to  mailing  the  decision,  reopen  the 
hearing  for  the  receipt  of  such  evidence. 

(f)  A  claimant  may  withdraw  his  or 
her  request  for  a  hearing  at  any  time 
prior  to  the  mailing  of  the  decision  by 
written  notice  to  the  hearing  officer  eo 
stating,  or  by  orally  so  stating  at  the 
hearing.  A  dalment  shall  be  deemed  to 


have  abandoned  his  or  her  request  for  a 
hearing  if  he  or  she  fails  to  appear  at  the 
time  and  place  set  for  the  hearing,  and 
does  not,  within  10  days  after  the  time 
set  for  the  hearing,  show  good  cause  for 
such  failure  to  appear. 

(g)  The  hearing  officer  shall  within  10 
days  after  receipt  of  the  last  piece  of 
evidence  relevant  to  the  proceeding, 
make  a  determination  of  eligibility.  The 
determination  shall  set  forth  the  findings 
of  fact  and  conclusions  of  law 
supporting  the  determination.  The 
hearing  officer's  determination  shall  be 
the  fmal  agency  decision,  except  when  it 
is  reviewed  by  the  Director  under 
paragraph  (h)  or  (i). 

(h)  The  Director  may,  on  his  or  her 
own  motion,  review  a  determination 
made  by  a  hearing  officer.  If  the  BJA 
Director  decides  to  review  the 
determination,  he  or  she  shall: 

(1)  Inform  the  claimant  of  the  hearing 
officer's  determination  and  the  BJA 
Director's  decision  to  review  that 
determination;  and 

(2)  Give  the  claimant  30  days  to 
comment  on  the  record  and  offer  new 
evidence  or  argument  on  the  issues  in 
controversy. 

The  BJA  Director,  In  accordance  with 
the  facts  found  on  review,  may  affirm  or 
reverse  the  hearing  officer's 
determination.  The  BjA  Director's 
determination  shall  set  forth  the  findings 
of  fact  and  conclusions  of  law 
supporting  the  determination.  The  BJA 
Director's  determination  shall  be  the 
final  agency  decision. 

(i)  A  claimant  determined  ineligible 
by  a  hearing  officer  under  paragraph  (g) 
may.  within  30  days  after  notification  of 
the  hearing  officer's  determination: 

(1)  Request  the  BJA  Director  to  review 
the  record  and  the  hearing  officer's 
determination  and 

(2)  Comment  on  the  record  and  offer 
new  evidence  or  argument  on  the  issues 
in  controversy. 

The  BJA  Director  shall  make  the  final 
agency  determination  of  eligibility 
within  30  days  after  expiration  of  the 
comment  period.  The  notice  of  final 
determination  shall  set  forth  the  findings 
of  fact  and  conclusions  of  law 
supporting  the  determinatioa  The  BJA 
Director's  determination  shall  be  the 
final  agency  decision. 

(j)  No  payment  of  any  portion  of  ■ 
death  or  permanent  and  total  disability 
benefit  except  interim  death  benefits 
payable  under  i  32.16,  shall  be  made 
until  all  hearings  and  reviews  which 
may  affect  that  payment  have  been 
completed. 
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Subpart  G — National  Programs  for 
Families  of  Public  Safety  Officers  Who 
Have  Died  In  the  Line  of  Duty 

§  32.2S    National  Programs. 

The  Director  is  authorized  and 
directed  to  use  up  to  $150,000  of  the 
funds  appropriated  for  this  part  to 
establish  national  programs  to  assist  the 
families  of  public  safety  officers  who 
have  died  in  the  line  of  duty. 

Appendix  to  Part  32— PSOB  Hearing 
and  Appeal  Procedures 

a.  Notification  to  Claimant  of  Denial 

These  appeal  procedures  apply  to  a 
claimant's  *  request  for  reconsideration 
of  a  denial  made  by  the  Public  Safety 
Officers'  Benefits  (PSOB)  Office.  The 
denial  letter  will  advise  the  claimant  of 
the  findings  of  fact  and  conclusions  of 
law  supporting  the  PSOB  Office's 
determination,  and  of  the  appeal 
procedures  available  under  §  32.24  of 
the  PSOB  regulations.  A  copy  of  every 
document  in  the  case  file  that  (1) 
contributed  to  the  determination,  and  (2) 
was  not  provided  by  the  claimant  shall 
also  be  attached  to  the  denial  letter, 
except  where  disclosure  of  the  material 
would  result  in  a  clearly  unwarranted 
invasion  of  a  third  party's  privacy.  The 
attached  material  might  typically 
include  medical  opinions  offered  by  the 
Anned  Forces  Institute  of  Pathology  or 
other  medical  experts,  legal  memoranda 
from  the  Office  of  General  Counsel  of 
the  Office  of  Justice  Programs,  or 
memoranda  to  the  file  prepared  by 
PSOB  Office  staff.  A  copy  of  the  PSOB 
regulations  shall  also  be  enclosed. 

b.  Receipt  of  Appeal 

1.  When  an  appeal  has  been  received, 
the  PSOB  Office  will  assign  the  case  and 
will  transmit  the  complete  case  file  to  a 
hearing  officer.  Assignments  will  be 
made  in  turn,  from  a  standing  roster, 
except  in  those  cases  where  a  case  is 
particularly  suitable  to  a  specific 
hearing  officer's  experience. 

2.  The  PSOB  Office  will  inform  the 
claimant  of  the  name  of  the  hearing 
officer,  request  submission  of  all 
evidence  to  the  hearing  officer,  and  send 
a  copy  of  this  appeals  procedure.  If  an 
oral  hearing  is  requested,  the  PSOB 
Office  will  be  responsible  for  scheduling 
the  hearing  and  making  the  required 
travel  arrangements. 

3.  The  PSOB  Office  will  be 
responsible  for  providing  all 
administrative  support  to  the  hearing 
officer.  An  attorney  from  the  Office  of 


'  A«  used  in  this  procedure,  the  word,  claimant 
means  a  claimant  for  twneflts  or.  where  appropriate, 
the  claimant's  designated  representative. 


General  Counsel  (OGC]  who  has  not 
participated  in  the  consideration  of  the 
claim  will  provide  legal  advice  to  the 
hearing  officer.  The  hearing  officer  is 
encouraged  to  solicit  the  advice  of  the 
assigned  OGC  attorney  on  all  questions 
of  law. 

4.  Prior  to  the  hearing,  the  hearing 
officer  shall  request  the  claimant  to 
provide  a  list  of  expected  witnesses  and 
a  brief  summary  of  their  anticipated 
testimony. 

c.  Designation  of  Hearing  Officers 

A.  In  an  internal  instruction  the  BJA 
Director  designated  a  roster  of  hearing 
officers  to  hear  PSOB  appeals. 

1.  The  hearing  officers  are  specifically 
delegated  the  Director's  authority  to: 

(i)  Issue  subpoenas; 

(ii)  Administer  oaths; 

(iii)  Examine  witnesses;  and 

(iv)  Receive  evidence  at  any  place  in 
the  United  States  the  officer  may 
designate. 

d.  Conduct  of  the  Oral  Hearing 

A.  If  requested,  an  oral  hearing  shall 
be  conducted  before  the  hearing  officer 
in  any  location  agreeable  to  the  officer 
and  the  claimant. 

1.  The  hearing  officer  shall  call  the 
hearing  to  order  and  advise  the  claimant 
of  (1)  the  findings  of  fact  and 
conclusions  of  law  supporting  the  initial 
determination;  (2)  the  nature  of  the 
hearing  officer's  authority;  and  (3)  the 
manner  in  which  the  hearing  will  be 
conducted  and  a  determination  reached. 

2.  In  conducting  the  hearing,  the 
hearing  officer  shall  not  be  bound  by 
common  law  or  statutory  rules  of 
evidence,  by  technical  or  formal  rules  or 
procedures,  or  by  chapter  5  of  the 
Administrative  Procedure  Act,  but  must 
conduct  the  hearing  in  such  a  manner  as 
to  best  ascertain  the  rights  of  the 
claimant. 

3.  The  hearing  officer  shall  receive 
such  relevant  evidence  as  may  be 
introduced  by  the  claimant  and  shall,  in 
addition,  receive  such  other  evidence  as 
the  hearing  officer  may  determine  to  be 
necessary  or  useful  in  evaluating  the 
claim. 

4.  Evidence  may  be  presented  orally 
or  in  the  form  of  written  statements  and 
exhibits.  All  witnesses  shall  be  sworn 
by  oath  or  affirmation. 

5.  If  the  hearing  officer  believes  that 
there  is  relevant  and  material  evidence 
available  which  has  not  been  presented 
at  the  hearing,  the  hearing  may  be 
adjourned  and,  at  any  time  prior  to  the 
mailing  of  notice  of  the  decision, 
reopened  for  the  receipt  of  such 
evidence.  The  officer  should,  in  any 
event,  seek  to  conclude  the  hearing 


within  30  days  from  the  first  day  of  the 
hearing. 

6.  All  hearings  shall  be  attended  by 
the  claimant,  his  or  her  representative, 
and  such  other  persons  as  the  hearing 
officer  deems  necessary  and  proper.  The 
wishes  of  the  claimant  should  always  be 
solicited  before  any  other  persons  are 
admitted  to  the  hearing. 

7.  The  hearing  shall  be  recorded,  and 
the  original  of  the  complete  transcript 
shall  be  made  a  part  of  the  claims 
record. 

8.  The  hearing  will  be  deemed  closed 
on  the  day  the  hearing  officer  receives 
the  last  piece  of  evidence  relevant  to  the 
proceeding. 

9.  If  the  claimant  waives  the  oral 
hearing,  the  hearing  officer  shall  receive 
all  relevant  written  evidence  the 
claimant  wishes  to  submit.  The  hearing 
officer  may  ask  the  claimant  to  clarify  or 
explain  the  evidence  submitted,  when 
appropriate.  The  hearing  officer  should 
seek  to  close  the  record  no  later  than  60 
days  after  the  claimant's  request  for 
reconsideration. 

e.  Determination 

1.  A  copy  of  the  transcript  shall  be 
provided  to  the  hearing  officer,  to  the 
claimant,  to  the  PSOB  Office,  and  to  the 
OGC  after  the  conclusion  of  the  hearing. 

2.  The  hearing  officer  shall  make  his, 
or  her,  determination  no  later  than  the 
30th  day  after  the  last  piece  of  evidence 
has  been  received.  Copies  of  the 
determination  shall  be  made  available 
to  the  PSOB  Office  and  the  OGC  for 
their  review. 

3.  If  either  the  PSOB  Office  or  the 
OGC  disagrees  with  the  hearing  officer's 
final  determination,  that  office  may 
request  the  BJA  Director  to  review  the 
record.  If  the  BJA  Director  agrees  to 
review  the  record,  he  or  she  will  send 
the  hearing  officer's  determination,  all 
comments  received  from  the  PSOB 
Office,  the  OGC,  or  other  sources 
(except  where  disclosure  of  the  material 
would  result  in  an  unwarranted  invasion 
of  privacy),  and  notice  of  his  or  her 
intent  to  review  the  record  to  the 
claimant.  The  BJA  Director  will  also 
advise  the  claimant  of  his  or  her 
opportunity  to  offer  comments,  new 
evidence,  and  argument  within  30  days 
after  the  receipt  of  notification.  The  BJA 
Director  shall  seek  to  advise  all  parties 
of  the  final  agency  decision  within  30 
days  after  the  expiration  of  the  comment 
period. 

4.  If  the  PSOB  Office  and  the  OGC  . 
agree  with  the  hearing  officer's 
determination  or  the  BJA  Director 
declines  to  review  the  record,  the 
hearing  officer's  determination  will  be 
the  final  agency  decision  and  will  be 
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sent  to  the  claimant  by  the  PSOB  Office 
immediately. 

S.  If  the  hearing  officer's 
determination  is  a  denial,  all  material 
that  (1)  contributed  to  the  determination 
and  (2)  was  not  provided  by  the 
claimant  shall  be  attached  to  the  denial 
letter,  except  where  disclosure  of  the 
material  would  result  in  a  clearly 
unwarranted  invasion  of  a  third  party's 


privacy.  The  claimant  will  be  given  an 
opportunity  to  request  the  BJA  Director 
to  review  the  record  and  the  hearing 
officer's  decision,  and  to  offer 
comments,  new  evidence,  or  argument 
within  30  days.  The  BJA  Director  shall 
advise  all  parties  of  the  final  agency 
decision  within  30  days  after  the 
expiration  of  the  comment  period. 


6.  The  PSOB  Office  will  provide 
administrative  support  to  the  hearing 
officer  and  the  B)A  Director  throughout 
the  appeal  process. 
Gerald  Qeny)  P.  Regier, 
Acting  Director,  Bureau  of  Justice  Assistance. 
[FR  Doc.  91-23529  Filed  10-2-01;  8.45  ain| 

WUMQ  COM  4410-IS-M 


r^Ni 


VOL 
5  6 


ISS 


OC 


1991 


UMI 


Thursday 
October  3,  1991 


Part 


Environmental 
Protection  Agency 

40  CFR  Part  52 
Approval  and  Promulgation  of 
Implementation  Plans:  Revision  of  the 
Visibility  FIP  for  Arizona;  Final  Rule 


LU 


50172        Federal  Register    /  Vol.  56.  No.  192  /  Thursday.  October  3,  1991  /  Rules  and  Regulations 


UMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AD-FRL-4018-5] 

Approval  and  Promulgation  of 
Implementation  Plans:  Revision  of  ttie 
Visibility  FIP  for  Arizona 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  notice  revises  the 
Federal  implementation  plan  (FTP)  for 
the  State  of  Arizona  to  include  a  sulfur 
dioxide  (SOj)  emission  Hmit  of  42 
nanograms  per  Joule  (ng/J)  [0.10  pound 
per  million  British  thermal  units  (lb/ 
MMBtu)J,  heat  input  for  the  Navajo 
Generating  Station  (NGS)  to  remedy 
visibility  impairment  in  the  Grand 
Canyon  National  Park  (GCNP). 
Compliance  with  this  emission  limit  will 
be  phased-in  by  unit  in  1997. 1998,  and 
1999  and  determined  on  a  plant-wide 
annual  rolling  average  basis.  In 
addition.  NGS  will  be  required  to 
reschedule  its  maintenance  such  that  6 
unit-weeks  of  maintenance  will  be 
performed  during  the  winter  months. 

This  action  is  taken  piu^uant  to 
sections  169A  and  110(c)  of  the  Clean 
Air  Act  (Act),  42  U.S.C.  sections  7491 
and  7410(c),  which  require  EPA,  upon 
default  by  a  State,  to  take  appropriate 
measures  to  remedy  certain  certified 
visibility  impairments  in  mandatory 
Class  I  areas.  The  timing  of  today's 
action  is  in  accordance  with  the  revised 
settlement  agreement  between  EPA  and 
Environmental  Defense  Fund  (EDF)  in 
EDF\.  Pieilly,  No.  C82-6850  RPA  (N.D. 
Cal.). 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  November  4, 1991. 
ADDRESSES:  Docket:  Pursuant  to  section 
307(d)(1)(B)  of  the  Act,  42  U.S.C. 
7607(d)(1)(B),  this  action  is  subject  to  the 
procedural  requirements  of  section 
307(d).  Therefore,  EPA  established 
Docket  A-89-02A  for  this  action. 
Materials  related  to  the  development  of 
this  notice  have  been  placed  in  this 
docket.  Materials  related  to  EPA's 
preliminary  attribution  determination 
(54  FR  36948  (September  5, 1989))  have 
been  placed  in  Docket  A-89-02.  For 
background  information,  materials 
related  to  the  development  of  the 
visibility  protection  program  (40  CFR 
51.300  et  seq.]  are  available  in  Docket 
A-79-40.  Also,  materials  related  to  the 
development  of  the  visibility  new  source 
review  (NSR)  and  visibility  monitoring 
strategies  are  available  in  Docket  A-84- 
32.  Materials  related  to  the  visibility 


long-term  strategy,  implementation  of 
control  strategy,  and  integral  vista 
program  are  available  in  Docket  A-85- 
26.  All  dockets  are  available  for  public 
inspection  and  copying  between  8:30 
a.m.  to  12  noon  and  1:30  p.m.  to  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  Office  of  the 
General  Counsel,  room  1500,  401  M 
Street,  SW.,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  H.  Stonefield,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards  (MI>-15),  Research  Triangle 
Park,  North  Carolina  27711,  (919)  541- 
5350  or  FTS  629-5350. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Regulatory  Requirements 

Section  169A  of  the  Act,  42  U.S.C 
7491,  sets  as  a  national  goal  "the 
prevention  of  any  future,  and  the 
remedying  of  any  existing,  impairment 
of  visibility  in  mandatory  Class  I 
Federal  areas  which  impairment  results 
from  manmade  air  pollution." 
Mandatory  Class  I  Federal  areas  are 
certain  national  parks,  wildernesses, 
and  international  parks  as  described  in 
section  162(a)  of  the  Act,  42  U.S.C. 
7472(a).  Section  169A  requires  that  EPA 
promulgate  regulations  to  assure 
reasonable  progress  toward  meeting  the 
national  goal  for  mandatory  Class  I 
Federal  areas  where  EPA  has 
determined  that  visibility  is  an 
important  value.  On  November  30, 1979, 
EPA  identified  156  such  areas,  including 
the  GCNP  in  Arizona,  where  visibility  is 
an  important  air  quality-related  value 
(44  FR  69122).  Section  169A  specifically 
requires  EPA  to  promulgate  regulations 
requiring  States  to  amend  their  State 
implementation  plans  (SIP's)  to  provide 
reasonable  progress  toward  meeting  the 
national  goal  for  the  158  areas.  On 
December  2, 1980,  EPA  promulgated  the 
required  visibility  regulations  (45  FR 
80084.  codified  at  40  CFR  51.300  et  seq.]. 
The  visibility  regulations  require  the  36 
States  listed  in  section  51.300(b), 
including  Arizona,  to: 

1.  Coordinate  SIP  development  with 
the  appropriate  Federal  land  managers 
(FLM's). 

2.  Develop  programs  to  assess  and 
remedy  Phase  I  visibility  impairment 
from  existing  sources  and  to  prevent 
visibility  impairment  from  new  sources. 

3.  Develop  a  long-term  (10  to  15  years) 
strategy  to  address,  among  other  things. 
Phase  I  visibility  impairment  to  assure 
reasonable  progress  toward  the  national 
goal. 


4.  Develop  a  visibility  monitoring 
strategy  to  collect  information  on 
visibility  conditions. 

5.  Consider  in  all  aspects  of  visibility 
protection  any  "integral  vistas" 
(important  views  of  landmarks  or 
panoramas  that  extend  outside  of  the 
boundaries  of  the  Class  I  area) 
identified  by  the  FLM's  as  critical  to  the 
visitors'  enjoyment  of  the  Class  I  areas. 
The  affected  States  were  required  to 
submit  revised  SIP's  satisfying  these 
provisions  by  September  2, 1981  (see  45 
FR  80091,  codified  at  40  CFR 
51.302(a)(1)).  > 

The  second  and  third  requirements 
hsted  above  are  of  particular  relevance 
to  today's  action.  Pursuant  to  40  CFR 
51.302(c)(2),  each  affected  State  is 
required  to  include  in  its  SIP  such 
emission  limitations,  schedules  of 
compliance,  and  other  measures  as  may 
be  necessary  to  make  reasonable 
progress  toward  the  national  visibility 
goal.  Under  40  CFR  51.302(c)(1),  an  FLM 
may  certify  to  a  State  that  there  exists 
impairment  of  visibility  in  any 
mandatory  Class  I  Federal  area.  Such 
impairment  must  be  addressed  in 
accordance  with  40  CFR  51.302(c)  which 
sets  forth  measures  for  achieving 
reasonable  progress,  including  best 
available  retrofit  technology  (BART) 
and  a  long-term  strategy  (see  40  CFR 
51.302(c)  (1)  and  (2),  section  169A(b)(2) 
(A)  and  (B)).  Pursuant  to  40  CFR 
61.302(c)(4)(i),  where  impairment  is 
certified  at  least  6  months  prior  to  plan 
submission,  an  affected  State  must 
identify  each  existing  stationary  facility 
which  may  "reasonably  be  anticipated 
to  cause  or  contribute"  to  any  such 
impairment  which  is  "reasonably 
attributable  to  that  existing  stationary 
facility,"  and  analyze  for  BART  any 
facility  so  identified.  "Reasonably 
attributable"  impairment  is  impairment 
"attributable  by  visual  observation  or 
any  other  technique  the  State  deems 
appropriate"  (40  CFR  51.301(s)).  Where  a 


'  The  EPA's  1980  regulations  implementing  the 
Statutory  re<)uirement8  of  section  169A  address 
visibility  impainnent  that  is  reasonably  attributable 
to  a  singla  source  or  small  group  of  sources  ("Phase 
r  impaiment)  (see  generally  45  FR  80064 
(December  2, 1980)).  Recognizing  certain  scientiHc 
•nd  technical  limitations.  EPA.  in  promulgating  the 
1980  regulations,  deferred  regulatory  action  on  more 
"complex  problems  such  as  regional  haze  and  urban 
plumes."  Id.  at  80086.  Today,  in  accordance  with  the 
1960  regulations,  EPA  is  taking  regulatory  action  to 
remedy  visibility  impainnent  that  is  caused  by  NGS. 
The  EPA  is  in  the  process  of  establishing  the  Grand 
Canyon  Visibility  Transport  Commission  as 
required  by  section  1696  of  the  Ad.  The  duties  of 
that  cominiMion  include  making  recommendations 
on  "pfOBwIgation  of  regulations  under  section  1S9A 
lo  addreM  long-range  strategies  for  addressing 
regioiMl  haze  which  impairs  visibility  in  *  *  '  the 
GCNP"  (section  ie9B(d)(2)(C)). 
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State  defaults  on  its  obligations  under 
the  visibility  regulations,  EPA  may  act  in 
place  of  the  State  pursuant  to  a  FUP 
under  section  110(c)  of  the  Act.  42  U.S.C. 
7410(c),*  and  promulgate  such  limitation 
and  measures  as  are  required  to  achieve 
reasonable  progress.  In  such  cases,  all  of 
the  rights  and  duties  that  would 
otherwise  fall  to  the  State  accrue 
instead  to  EPA. 

The  visibility  regulations  promulgated 
at  40  CFR  51.302(c)(4)(i)  require  that 
once  a  Phase  I  impairment  has  been 
certified,  a  State  (or  EPA  if  the  State's 
visibility  protection  program  addressing 
BART  has  not  been  approved,  and  ETA 
is  acting  in  its  place]  must  analyze  for 
BART  any  specific  existing  stationary 
facility  it  identifies  as  a  "reasonably 
attributable"  source  of  the  impairment. 
Pursuant  to  section  169A(b)  of  the  Act 
(42  U.S.C.  7491(b))  and  40  CFR 
51.302(c)(4)(iii).  the  emission  limitation 
representing  BART  for  fossil  fuel-fired 
power  plants  with  a  generating  capacity 
in  excess  of  750  megawatts  (MW)  must 
be  determined  pursuant  to  guidelines 
promulgated  by  the  Administrator.  This 
statutorily-required  procedure  for 
conducting  a  BART  analysis  is  found  in 
"Guidelines  for  Determining  Best 
Available  Retrofit  Technology  Analysis 
for  Coal-Fired  Power  Plants  and  Other 
Stationary  Facilities"  (EPA^50/3-8O- 
009b  BART  Guidelines).  A  copy  of  this 
document  may  be  found  in  Docket  A- 
89-02A. 

In  December  1982,  environmental 
groups,  including  EDF,  filed  a  citizens, 
suit  in  the  United  States  District  Court 
for  the  Northern  District  of  California 


•  Section  110(c)  requtret  EPA  to  promulgate  FlP't 
whenever  a  State  faili  to  aubmit  an  implementation 
plan  (or  portion  thereof)  which  meets  the 
requirement*  of  section  110,  whenever  the 
Administrator  determines  that  a  plan  (or  portion)  Is 
not  in  acccrdance  with  the  requirements  of  section 
110.  or  whenever  the  State  fails  to  revise  its  plan 
within  60  days  after  notification  by  the 
Administrator  in  accordance  with  section 
110(a)(2)(H). 

During  the  House  of  Representatives' 
consideration  of  the  Conference  Report  on  the  1977 
Amendments  to  the  Clean  Air  Act.  Congressman 
Rogers  reiterated  that  the  conferees  had  agreed  thai 
EPA  was  to  act  where  States  failed  to  carry  out 
their  duties  in  implementing  the  requirements  of 
section  leOA.  The  pertinent  part  of  Congressman 
Rogers'  statement  is  as  follows: 

"The  conferees  *  '  *  refected  a  motion  to  delete 
EPA's  supervisory  role  under  section  110  to  assure 
that  the  required  progress  towards  that  goal  [the 
natioiMl  visibility  goal)  will  be  achieved  by  the 
revised  State  plaa  if  a  State  visibility  protection 
plan  Is  not  adequate  to  assure  sach  progress,  the 
Administrator  most  disapprove  that  portion  of  the 
SIP  and  promulgate  a  visibility  protection  plan 
under  section  llQ(c).  Thus,  visibility  protection  in 
mandatory  federal  class  1  areas  remains  a  national 
conunitment  which  is  nationally  enforceable." 

See  Senate  Comm.  on  Environment  and  Public 
Works.  95th  Cong.  2d.  Sesa.  "A  Legislative  History 
of  the  Clean  Air  Act  Amendment  of  1977"  No.  16, 
vol.  3  at  311.  320-21  (Comm.  Print  1978). 


alleging  that  EPA  had  failed  to  perform 
a  nondiscretionary  duty  imder  section 
110(c)  of  the  Act.  42  US.C  7410(c),  to 
promulgate  visibility  FIFs  for  the  35 
States  *  that  at  that  time,  had  failed  to 
submit  SIFs  to  EPA  as  called  for  by  the 
1980  visibility  regulations,  EDF  v.  Reilly, 
No.  C82-6850  RPA  [NB.  Cal.).  The  State 
of  Arizona  was  one  of  the  35  States  that 
failed  to  submit  a  revised  SIP  to  EPA. 

The  EPA  and  the  plaintiffs  negotiated 
a  settlement  agreement  for  the 
remaining  States  which  the  court 
approved  by  order  on  April  20, 1984.  For 
more  information  on  details  of  the 
provisions  of  the  original  settlement, 
including  a  schedule  of  actions  by  EPA, 
see  EPA's  announcement  of  the 
agreement  at  49  FR  20647  (May  16. 1984). 

B.  Settlement  Agreement 

To  remedy  the  States'  failure  to 
submit  the  necessary  SIP  revisions 
during  the  time  specified  by  the 
regulations,  the  settlement  agreement 
replaced  the  original  regulatory 
deadlines  for  visibility  SIP  provisions 
with  a  rulemaking  schedule  agreed  to  by 
the  parties  and  approved  by  the  court 
This  schedule  required  EPA  to  review 
the  existing  SIFs  to  determine  any 
deficiencies,  allow  the  States  to  cure 
those  deficiencies,  and  to  promulgate 
FIP's  on  a  specified  schedule  for  those 
States  that  still  did  not  submit  visibility 
SIP  revisions  to  EPA.  Specifically,  the 
first  part  of  the  agreement  required  EPA 
to  promulgate  FIP's  which  cover  the 
monitoring  and  NSR  provisions  of  40 
CFR  51.305  and  51.307.  The  EPA 
promulgated  its  monitoring  strategy  for 
23  States  and  its  NSR  provisions  for  21 
States,  including  Arizona,  at  50  FR  28544 
(July  12, 1985).  51  FR  5504  (February  1, 
1986),  and  51  FR  22937  (June  24. 1986).  In 
separate  notices,  EPA  approved  the 
SIP's  of  the  other  States  with  respect  to 
monitoring  and  NSR. 

The  second  part  of  the  settlement 
agreement  required  EPA  to  determine 
the  adequacy  of  the  SIP's  to  meet  the 
remaining  provisions  of  the  visibility 
regulations  and  gave  the  States  until 
December  1986  to  submit  additional 
measures  that  would  avoid  the  need  for 
a  FIP,  These  provisions  are  the  general 
plan  provisions  for  achieving  reasonable 
progress  toward  the  national  visibility 
goal  including  BART  and  other 
implementation  control  strategies 
(§  51.302),  integral  vista  protection 
(§  51.302-307),  and  long-term  strategies 
(§  51.306).  The  settlement  agreement 
required  EPA  to  promulgate  FIP's  to 


remedy  any  defidendcs  on  a  specified 
schedule. 

Pursuant  to  40  CFR  51.302(cKl).  on 
November  14, 1965,  the  Department  of 
the  Interior  (DOI)  certified  the  existence 
of  visibility  impairment  in  all  Class  I 
areas  within  its  jurisdiction  in  the  lower 
48  States. 

On  January  23, 1986,  EPA  determined 
that  the  SIFs  of  32  States  (including 
Arizona]  were  deficient  with  respect  to 
the  remaining  visibility  provisions  (51 
FR  3046)  and  offered  the  States  an 
opportunity  to  submit  corrective  SIP 
revisions.  Thereafter,  EPA  and  the 
plaintiffs  negotiated  revisions  to  the 
settlement  agreement  which  extended 
the  deadlines  for  State  action  or,  if  the 
States  failed  to  respond,  Federal  action 
proposing  FIFs  to  remedy  these 
deficiencies.  The  court  approved  these 
revisions  by  its  order  of  September  9, 
1988.* 

On  March  24, 1986.  the  DCH  sent  a 
letter  to  EPA  which  supplemented  its 
earlier  certification  of  visibility 
impairment.  The  letter  addressed  the 
GCNP  and  identified  the  NGS,  a  coal- 
fired  power  plant  located  near  Page, 
Arizona,  as  a  probable  source  of 
impairment  in  this  Qass  I  area.  A  copy 
of  this  letter  may  be  found  in  Docket  A- 
89-02. 

Thirty-two  affected  States  failed  to 
submit  visibility  SIP  revisions  in 
response  to  the  notice  of  deficiency. 
Consequently,  in  accordance  with  the 
revised  settlement  agreement  on  March 

12. 1987  (52  FR  7802),  EPA  proposed  to 
disapprove  the  SIFs  of  32  States, 
including  Arizona,  for  failing  to  meet  the 
remaining  provisions  of  the  visibility 
regulations,  including  general  plan 
requirements  to  achieve  reasonable 
progress  toward  the  national  visibility 
goal  (which  in  turn  includes  BART,  long- 
term  strategies,  and  other  control 
strategies).  Also  in  accordance  with  the 
agreement,  on  November  24, 1987  (52  FR 
45132],  EPA  took  final  action 
disapproving  the  affected  SIFs,  again 
including  Arizona.  In  that  action,  EPA 
also  promulgated,  as  FIP  measures 
under  section  110(c),  general  plan 
requirements  for  these  States.  The  EPA 
also  determined  that  BART  was 
unnecessary  in  28  States  because  it 
could  not  reasonably  attribute  the 
visibility  impairment  of  mandatory 
Class  I  Federal  areas  in  these  States  to 
specific  sources  or  small  groups  of 
sources.  In  addition,  under  the  revised 
agreement,  EPA  deferred  imtil  August 

31. 1988  a  decision  regarding  the  need 


*  The  State  of  Alaska  had  submitted  a  SIP  which 
was  approved  on  |uly  S,  19B3  at  48  PR  30623. 


♦  A  copy  of  the  settlement  agreement  and 
revisions  is  available  in  Docket  A-8&-20  at  the 
address  given  at  the  beginniDg  of  M*  aotio*. 
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for  BART  or  other  control  measures  in 
the  FIP's  for  the  States  of  Arizona. 
Maine,  Minnesota,  and  Utah  to  address 
certified  visibility  impairments  in  seven 
Class  I  areas  in  these  States  which 
potentially  could  be  reasonably 
attributed  to  a  speciHc  source  pending 
acquisition  and  evaluation  of  additional 
technical  information  regarding  the 
potential  sources  of  impairment. 

Because  all  of  the  additional 
information  needed  by  EPA  was 
forthcoming  but  still  not  available  by 
August  1988,  the  Agency  sought  and 
received  a  second  extension,  until 
August  31, 1989,  of  the  deadline  for 
issuing  a  rulemaking  proposal  regarding 
the  need  for  BART  or  other  control 
measures  to  remedy  visibility 
impairments  in  three  of  the  remaining 
Class  I  areas  (Moosehom  Wilderness. 
GCNP,  and  Canyonlands  National  Park). 
With  regard  to  the  impairment  in  the 
GCNP,  EPA  delayed  action  in  order  to 
allow  the  National  Park  Service  (NPS) 
time  to  analyze  the  data  from  a  1987 
winter  visibility  attribution  study, 
termed  the  Winter  Haze  Intensive 
Tracer  Experiment  fWHITEX), 
conducted  in  the  Colorado  Plateau 
where  the  GCNP  is  located.  In  the 
meantime,  on  May  19, 1989  (54  FR 
21904],  in  accordance  with  the  second 
revision  to  the  settlement  agreement, 
EPA  promulgated  final  decisions 
concerning  certified  visibility 
impairments  in  four  of  the  seven  Class  I 
areas.  Based  on  monitoring  conducted  in 
these  areas,  EPA  found  that  the 
visibility  impairments  were  not 
reasonably  attributable  to  any  specific 
source.  Therefore,  EPA  determined  that 
it  was  not  necessary  to  revise  the  FIP's 
for  the  States  of  Maine,  Minnesota,  and 
Arizona  to  include  BART  or  other 
control  strategies  to  remedy 
impairments  in  Roosevelt  Campobello 
International  Park  (Canada),  Voyageurs 
National  Park  (Minnesota),  Saguaro 
Wilderness  (Arizona),  and  Petrified 
Forest  National  Park  (Arizona). 

In  April  1989,  EPA  received  a  draft 
report  on  WHTTEX  fi-om  the  NPS.» 
Because  of  the  delay  in  receiving  this 
report,  EPA  beUeved  that  it  lacked 
sufficient  time  to  complete  its  analyses 
and  issue  a  proposed  rule  by  the  August 
31, 1989  deadline.  Accordingly.  EPA  and 
EDF  filed  a  joint  motion  to  revise  the 
settlement  agreement  for  a  third  time, 
which  was  approved  by  order  of  the 
court  dated  July  6, 1989.  Under  this 
revision,  there  was  no  change  in  the 
deadlines  for  proposed  action  regarding 
Canyonlands  National  Park  or 


•  Malm,  et  at.  The  NaHonal  Park  Service  Report 
on  WHrrEX  Draft  Final  Report"  (April  7. 1989). 


Moosehom  Wilderness.  As  to  GCNP,  the 
third  revision  to  the  settlement 
agreement  divided  EPA's  duty  into  two 
parts.  The  EPA  would  proceed,  on  a 
preliminary  basis,  to  issue  a  finding  on 
reasonably  attributable  impairment  by 
the  August  31, 1989  deadline.  However, 
if  EPA  did  provisionally  identify  a 
specific  source  of  impairment,  it  would 
solicit  comments  on  that  finding  and 
would  have  additional  time  to  conduct  a 
BART  analysis.  The  EPA  was  to  issue  a 
rulemaking  proi>osal  on  the  need  for 
BART  by  February  1, 1990  unless,  in 
response  to  comments,  EPA  rejected  its 
proposed  identification  and  instead 
determined  that  BART  was 
unnecessary. 

In  accordance  with  the  third  revision 
to  the  settlement  agreement,  EPA 
published  a  notice  of  proposed 
rulemaking  on  September  5, 1989  (54  FR 
36948).  Regarding  Moosehom 
Wildemess,  EPA  identified  a  source  of 
the  certified  impairment  but  proposed 
that  BART  was  urmecessary  because 
the  impairment  would  be  adequately 
remedied  by  the  retirement  of  certain 
existing  emission  units  and  the  addition 
of  pollution  controls  on  other  units 
pursuant  to  a  permit  issued  under  the 
Act's  prevention  of  significant 
deterioration  provisions.  As  to 
Canyonlands  National  Park,  EPA  could 
not  reasonably  attribute  the  certified 
impairment  to  a  specific  source  at  that 
time  and  so  proposed  that  BART  was 
unnecessary.  On  June  13, 1990  (55  FR 
24060),  EPA  issued  final  decisions  that 
BART  was  not  necessary  to  address 
impairment  in  either  the  Moosehom 
Wildemess  or  the  Canyonlands 
National  Park. 

Regarding  the  GCNP.  in  the 
September  5, 1989  notice,  EPA 
preliminarily  attributed  several  episodes 
of  wintertime  visibility  impairment  to 
emissions  from  the  NGS.  In  that  regard, 
EPA  reviewed  the  draft  NPS  report  on 
WHITEX  and  concurred  with  the 
findings  of  the  NPS.  The  EPA  soUcited 
comments  on  the  merits  of  its 
preliminary  attribution  finding. 

On  November  28, 1989,  the  Salt  River 
Project  Agricultural  Improvement  and 
Power  District  (SRP),  et  al.,  and 
Alabama  Power  Company,  et  al.. 
intervenors  in  EDF  v.  Reilly,  filed  a 
motion  requesting  a  1-year  delay  in  the 
rulemaking  schedule  so  that,  among 
other  things,  the  intervenors  could 
conduct  their  own  studies  of  the 
visibility  impairment  in  the  GCNP.  By 
order  dated  January  9, 1990,  the  court 
granted  the  intervenors'  motion  to 
extend  the  deadlines.  This  order  set 
February  1, 1991,  as  the  new  deadline 
for  EPA  to  propose  whether  or  not  to 


require  BART  emission  limits  for  the 
NGS  to  remedy  winter  visibility 
impairment.  The  order  also  extended  the 
deadline  for  final  action  on  any  proposal 
regarding  BART  until  October  1991  (8 
months  after  the  close  of  the  comment 
period).* 

C.  Navajo  Generating  Station 

The  NGS  is  a  2250  MW  coal-fired 
power  plant  located  near  Page,  Arizona, 
approximately  20  kilometers  from  the 
northern  boundary  of  the  GCNP.  The 
NGS  is  a  baseload  generating  station 
consisting  of  three  750  MW  units  which 
became  operational  between  1974  and 
1976.  The  SRP  is  the  operating  agent  for 
NGS  which  is  jointly  owned  by  the 
SRP,'  the  Los  Angeles  Department  of 
Water  and  Power,  the  Arizona  Public     • 
Service  Company,  the  Nevada  Power 
Company,  and  the  Tucson  Electric 
Power  Company.  Existing  pollution 
control  equipment  at  NGS  includes 
electrostatic  precipitators  for  particulate 
matter  (PM)  removal  and  specific  bumer 
design  for  nitrogen  oxides  (NO.)  control. 

D.  February  8. 1991  Proposal 

On  February  8, 1991,  EPA  proposed  to 
revise  the  FTP  for  Arizona  to  include 
emission  limits  to  address  the  visibihty 
impairment  observed  in  GCNP.  The 
following  is  a  summary  of  the  main 
issues  discussed  in  the  proposal  notice. 

1.  Emission  Limitation 

The  EPA  proposed  to  adopt  a 
continuous  SOi  emission  limitation  of 
0.30  Ib/MMBtu.  Compliance  would  be 
determined  on  a  30-day  rolling  average 
and  would  be  phased  in  between  1995 
and  1999.  Because  of  the  uncertainty  in 
determining  the  improvement  in 
visibility  expected  as  a  result  of 
reducing  emissions  at  the  NGS,  EPA 
solicited  comments  on  three  alternative 
control  strategies  for  NGS: 

a.  A  continuous  SO2  emission 
Umitation  of  0.50  Ib/MMBtu.  Compliance 
would  be  determined  on  a  30-day  rolling 


*  The  EDF  has  appealed  the  extension  of 
rulemaking  deadlines  in  this  case.  EDF  v.  Reilly.  No. 
90-15264  (9th  Cir.).  That  appeal  is  pending.  In  a 
Memorandum  of  Understanding  (MOU)  discussed 
below,  parties  to  this  litigation  have  agreed,  in  light 
of  today's  action,  to  petition  (a)  the  Ninth  Circuit  to 
vacate  the  judgment  below  and  remand  the  matter 
to  the  court  below  with  instruction*  to  dismiss  and 
(b)  the  District  Court  for  the  Northern  District  of 
California  to  dismiss  EDF  v.  Reilly.  No.  C82-6850. 

'  The  SRP  owns  21.7  percent  of  the  NGS  project 
for  its  own  use  and  benefit,  and  24.3  percent  for  the 
use  and  benefit  of  the  United  States  in  accordance 
with  the  NGS  project  agreements.  The  term  "NGS 
participants"  is  used  in  this  notice  to  refer  to  the 
parties  which  have  rights  and  responsibilities 
associated  with  the  operation  of  NGS  and  includes 
the  owners,  the  operators,  and  the  U.S.  Bureau  of 
Reclamation  (for  the  United  States). 
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average  and  would  be  phased  in 
between  1995  and  1999. 

b.  A  continuous  SOj  emission 
limitation  of  0.10  !b/MMBhi.  Compliance 
would  oe  determined  on  a  30-day  rolling 
average  and  would  be  phased  In 
between  1995  and  1999. 

c.  A  January  10. 1991  proposal 
submitted  by  SRP  under  which  it  would 
test  alternative  control  technologies,  and 
if  one  of  the  technologies  met  a 
minimum  removal  efficiency  at  a  set 
cost,  the  NGS  would  install  that 
technology  and  operate  it  in  the 
wintertime.  If  none  of  the  technologies 
met  the  test  criteria,  NGS  would  reduce 
its  emissions  by  70  percent  (0.30  lb/ 
MMBtu  emission  limit)  measured  on  an 
annual  basis  by  the  year  2000. 

In  addibon,  EPA  requested  comment 
on  whether  another  emission  limitation 
or  a  different  averaging  period  may  be 
more  appropriate. 

2.  Attribution 

As  part  of  the  February  8. 1991 
proposal,  EPA  reopened  the  comment 
period  on  its  September  5, 1989 
preliminary  Finding  that  several 
episodes  of  wintertime  impairment  in 
the  GCNP  was  reasonably  attributable 
to  NGS.  The  EPA  noted  both  in  the 
September  1989  and  the  February  1991 
notices  that  the  finding  was  not  based 
on  any  single  analytical  technique  in  the 
NPS  report  on  WHITEX  but  rather  on 
the  collection  of  techniques  performed 
by  the  NPS  using  WHITEX  and  other 
data.  In  detail.  EPA  explained  that  all  of 
the  techniques  used  by  the  NPS  support 
the  conclusion  that  NGS  is  a  source  of 
visibility  impairment  in  the  Grand 
Canyon  during  certain  wintertime 
episodes.  Also,  in  some  detail  EPA 
discussed  the  National  Academy  of 
Science's  [NAS']  review  of  the  WHITEX 
study  and  discussed  other  visibility 
studies  performed  subsequent  to 
WHITEX, 

The  National  Research  Cotmcil  of  the 
NAS  reviewed  and  reported  on  the 
scientific  methods  used  in  the  WHITEX 
report.  The  NAS  report,  entitled  "Haze 
in  the  Grand  Canyon:  An  Evaluation  of 
the  Winter  Haze  Intensive  Tracer 
Experiment"  (October  1990).  contained  a 
qualitative  assessment  of  WHITEX 
which  supported  EPA's  finding  that  on 
some  days,  NGS  is  a  source  of  visibility 
impairment  in  the  GCNP.*  Further,  the 


NAS  found  that  the  "rate  of  SO, 
emissions  from  NGS  is  easily  large 
enough  to  serve  as  the  source  of  the 
sulfur  measured  in  the  GCNP."  • 
However,  the  report  also  fo\md  that  the 
data  base  and  data  analyses  techniques 
in  the  WHITEX  report  were  not, 
standing  alone,  sufficient  to  ascertain 
the  quantitative  NGS  contribution  to 
haze  at  any  given  time.  The  NAS  report 
has  been  placed  in  the  rulemaking 
docket.'* 

The  SRP  has  conducted  another  study 
known  as  the  Navajo  Generating  Station 
Visibility  Study  (NGSVS).  That  study 
attempted  to  measure  the  degree  of 
contribution  by  the  NGS  to  visibility 
impairment  in  the  GCNP  during  the 
1989-1990  winter  season  and  to  assess 
the  level  of  improvement  expected  as  a 
result  of  reducing  the  SOi  emissions  at 
NGS.  The  SRP  submitted  a  draff  report 
describing  that  study  and  its  results  * ' 
during  the  public  comment  period  on 
EPA's  February  8, 1991  proposal  The 
NGSVS  concluded  that  NGS  emissions 

were  present  at  Hopi  Point  less 

frequently  than  during  the  WHITEX 
period.  In  addition,  the  NGSVS 
concluded  that  on  days  when  NGS 
emissions  were  present,  visibility 
impairment  at  Hopi  Point  associated 
with  those  emissions  was  substantially 
less  than  the  amount  calculated  in  the 
NPS  report  on  WHITEX.  However. 
results  indicate  that  NGS  was 
responsible  for  a  significant  quantity  of 
sulfate  and  haze  during  specific 
visibility  impairment  episodes  in  GCNP. 

3.  BART  Analysis 

In  light  of  its  attribution  finding.  EPA 
conducted  an  analysis  in  accordance 
with  the  BART  Guidelines  (EPA-450/3- 
80-009b)  and  40  CFR  51.301(c}(4}(iii]." 
"Hiat  analysis  included  consideration  of 
the  following:  the  costs  of  compliance, 
the  energy  and  non-air  quality 
environmental  impacts,  any  existing 
pollution  control  technology  in  use  at 
the  facility,  the  remaining  useful  life  of 
the  source,  and  the  degree  of 
improvement  in  visibility  anticipated  to 
result  from  application  of  controls. 

Considering  the  requirements  found  in 
the  BART  Guidelines.  EPA  divided  its 
analysis  into  two  major  parts.  In  the  tint 


*  The  report  found,  for  example,  that  ttic  detection 
at  Hopi  Point  (CCNP)  of  the  nnique  tracer  releaaed 
from  NGS  in  Uie  WHTTEX  atudy  "la  an 
unambi^oui  indicator  that  air  parceli  containing 
NGS  emissiona  did  impinge  on  the  GOVP  on  several 
occaaioDa."  Executive  Sonrntary  at  p.  9. 


•  The  NAS  rqwrt  at  ^  3S. 

■0  Additional  copie*  of  tUa  report  are  available 
from  the  National  Academy  Preas.  2101  Constitution 
Avenue.  NW..  Waihington.  DC  20«a 

>  ■  Sonoma  Technolosy.  be.  "Navajo  Generating 
Station  Viiibillty  Study,"  Draft  Number  2.  April  16, 
1001. 

■'  U.S.  EPA.  "Draft  Report  on  Beet  AvaUabia 
Retrofit  Technology  (BART)  Analyaia  lor  the  Navajo 
Generating  Station  in  Page.  Arizona."  (anuary  lOSa 
A  copy  of  thii  document  has  been  placed  in  Docket 
A-se-OZA. 


part,  EPA  identified  the  SOs  emission 
controls  that  are  readily  available  to  the 
source,  the  costs  of  sucii  controls,  and 
other  impacts  of  installing  and  operating 
the  controls.  In  the  second  part  of  the 
analysis,  EPA  attempted  to  define  the 
source-impairment  relationship  which 
was  then  used  to  predict  the 
improvements  in  visual  air  quality  that 
can  reasonably  be  expected  to  occur  as 
a  result  of  installing  and  operating  the 
controls  defined  in  the  control 
technology  analysis.  Because  EPA  was 
faced  with  some  uncertainties  in  each  of 
the  parts  of  the  analysis.  EPA  bounded 
its  results  by  giving  low  and  high 
estimates.  A  detailed  discussicm  of  this 
analysis  for  NGS  was  provided  in  EPA's 
February  8, 1991  proposal 

To  estimate  the  cost  of  controlling  the 
SO*  emissions  at  NGS.  EPA  used  the 
Integrated  Air  Pollution  Control  System 
(lAPCS)  cost  model  to  predict  the 
capital  and  operating  cost  estimates  for 
0.10,  0.30,  and  0.50  Ib/MMBtu  control 
levels."  The  results  from  the  LAPCS 
indicated  that  wet  flue  gas 
desulfurization  (FGD)  achieving  a  0.30 
Ib/MMBtu  emission  limit  for  all  three 
units,  the  control  level  that  was 
proposed  by  EPA.  was  estimated  to 
have  total  capital  cost  requirements  of 
between  $245.9  million  and  $402  million 
with  total  levelized  annual  costs 
(including  amortized  capital  interest 
operating,  and  maintenance  costs) 
estimated  to  be  between  $91.9  million 
and  $128.3  million.'* 

In  its  February  8, 1991  proposal  EPA 
also  estimated  the  potential  costs  to 
residential  electricity  customers 
serviced  by  the  NGS  participants  as 
well  as  the  potential  costs  to  Central 
Arizona  Project  (CAP)  customers. 

One  of  the  more  complicated  tasks  in 
the  BART  analysis  was  defining  the 
relationship  between  the  SOj  emissions 
at  NGS  and  the  visibility  impairing 
sulfate  in  the  GCNP.  This  relationship 
had  to  be  addressed  in  order  to  estimate 
the  degree  of  improvement  in  visibility 
that  could  be  anticipated  to  result  from 
the  use  of  the  alternative  SOj  control 
systems.  Because  of  the  complex  terrain 
in  and  around  the  GCNP.  EPA  defmed 
the  source/impairment  relationship 
using  the  ratio  of  SO,  emissions  at  NGS 
to  sulfate  in  the  GCNP  attributable  to 
NGS  as  found  in  the  final  WHITEX 
report.  Using  this  ratio.  EPA  then 
applied  a  linear  rollback  model 
However,  in  light  of  the  uncertainties 


»•  Integrated  Air  Pollution  Control  System 
Coating  PrograoL.  Vermoo  SA  copyright  PH  and 
Associates.  lnc„  1980. 

■«  All  dollar  amounts  vwe  neaaured  ki  1088 
dollars. 
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surrounding  these  analyses  EPA 
considered  a  broad  range  of  source- 
impairment  relationships.  In  addition. 
EPA  developed  and  applied  a 
nonlinearity  factor  to  the  rollback  model 
to  estimate  the  improvements  in 
visibility  that  would  result  from 
reductions  in  SOi. 

Because  no  single  standard  method 
exists  for  measuring  improvements  in 
visibility,  the  EPA  employed  two  of  the 
most  widely  used  techniques  to  define 
the  improvements  in  visibility  expected 
to  occur  in  the  GCNP.  One  of  the 
methods  used  to  estimate  the  visibility 
improvements  in  the  GCNP  was 
analyzing  the  changes  in  contrast 
expected  to  occur  as  a  result  of  reducing 
SO2  emissions  at  NGS.  The  EPA  stated 
in  the  proposal  that  this  method  is 
particularly  relevant  because  human 
observers  use  contrast  to  make 
judgments  of  how  atmospheric  clarity 
changes  with  pollutant  concentration. 
The  contrast  is  defined  as  the  percent 
difference  between  the  brightness  of  a 
scenic  element  and  its  background.  The 
second  technique  was  to  analyze  the 
seasonal  average  visual  range  change 
(see  56  FR  5182  Table  1). 

Although  not  specifically  addressed  in 
the  BART  analysis,  the  proposal  noted 
that  EPA  suspected  that  NGS  emissions 
may  contribute  to  visibility  impairment 
in  the  GCNP  during  other  seasons  of  the 
year  and  in  other  Class  I  areas  in  the 
region.  Thus.  EPA  sought  comment  on 
any  other  potential  visibility 
impairments  caused  by  NGS. 

The  EPA  also  noted  in  the  proposal 
that  it  was  not  required  as  a  part  of  its 
analysis  to  estimate  monetary  benefits 
associated  with  improving  visibility  in 
the  GCNP.  However.  EPA  evaluated  the 
monetary  benefits  in  developing  a  part 
of  the  preUminary  Regulatory  Impact 
Analysis  (RIA)  (as  required  by 
Executive  Order  12291)  for  the  proposed 
rule. 

4.  Control  of  Particulate  Matter  and 
Nitrogen  Oxides 

In  the  February  8. 1991  proposal.  EPA 
noted  that  two  other  pollutants  emitted 
by  NGS.  NO,  and  PM.  are  known  to 
contribute  to  visibility  impairments  in 
some  circumstances.'*  The  current 
emissions  of  NO,  and  PM  from  NGS 
were  not  identified  as  significantly 
contributing  to  the  visibility  impairment 
in  the  Grand  Canyon.  However,  EPA 
expressed  concern  based  upon  its 
technical  judgment  regarding  the 
behavior  of  the  pollutants  as  potential 
contributors  to  visibility  impairment  as 
a  general  matter,  upon  the  amount  of  the 


'  See.  e.g..  BART  Guidelines  at  p.  12-13. 


pollutants  emitted  by  NGS,  upon  the 
proximity  of  NGS  to  the  GCNP.  and 
upon  the  characteristics  of  the  NGS 
plume,  as  shown  by  WHITEX  and  other 
studies,  that  increased  emissions  of 
these  pollutants  could  result  in 
impairment  in  the  GCNP.  The  EPA  noted 
that  although  the  NGS  is  not  subject  to 
any  NO,  emission  limitations,  SRP  has 
stated  that  NGS  currently  emits  NO,  at 
a  rate  of  0.4  to  0.5  Ib/MMBtu.  Therefore. 
EPA  proposed  an  NO,  emission  limit 
consistent  with  NGS'  existing  emission 
rate,  as  well  as  the  rate  at  other  similar 
plants,  of  0.5  Ib/MMBtu. 

The  EPA  noted  that  PM  emissions  for 
the  NGS  are  currently  limited  in  two 
ways.  The  Arizona  SIP  has  both  an 
emission  rate  limitation  of  0.06  lb/ 
MMBtu  and  an  opacity  limit  of  40 
percent  for  NGS.  The  SRP  has  stated 
that  NGS  currently  emits  PM  at  a  rate  of 
0.03  Ib/MMBtu  with  an  opacity  of 
between  10  and  15  percent.  Thus,  the 
opacity  limit  of  40  percent  is  well  above 
the  NGS  existing  emissions.  Therefore. 
EPA  proposed  a  20  percent  opacity 
limitation  consistent  with  current  NGS 
emissions  in  order  to  preclude  any 
visibility  deterioration  that  would  be 
caused  by  an  increase  in  PM  emissions. 

The  EPA  requested  comments  on 
whether  NO,  and  PM  emission  limits 
would  be  appropriate  for  NGS. 

5.  Compliance  Schedule 

The  EPA  proposed  to  require  that  the 
emission  limitation  be  achieved  in  three 
phases.  Specifically,  EPA  proposed  that 
the  final  emission  limitation  would  need 
to  be  met  on  one  unit  by  January  1, 1995; 
on  two  units  by  January  1, 1997;  and  on 
all  three  units  by  January  1, 1999.  The 
EPA  solicited  comments  on  whether  the 
phased-in  compliance  schedule 
proposed  was  appropriate  as  a  matter  of 
law  or  policy,  and,  as  noted,  requested 
comment  on  the  January  1991  SRP 
proposal  that  a  final  emission  limitation 
not  become  effective  before  January  1, 
2000. 

6.  Use  of  Seasonal  Controls 

Part  of  the  SRP  proposal  called  for  the 
use  of  seasonal  controls.  Therefore,  EPA 
solicited  comment  on  the  use  of 
seasonal  controls.  In  the  February  8, 
1991  notice,  EPA  noted  that  such 
controls  would  have  to  be  both 
technically  and  legally  justified  before 
they  could  be  used. 

7.  Other  Issues 

In  the  February  8, 1991  proposal,  EPA 
also  specifically  solicited  comments  on 
the  following: 

a.  Use  of  continuous  emission 
monitoring  systems  for  compliance 
determinations. 


b.  Plant-wide  averaging  of  the 
emission  limitations. 

c.  Other  available  technologies  which 
can  reduce  SOj  emissions  at  NGS  to 
achieve  the  proposed  or  alternative 
limits  and  which  may  require  less 
capital  investment  and/or  operating 
expenses  than  those  technologies 
evaluated  in  the  BART  analysis. 

In  addition  to  soliciting  written 
comments  during  the  comment  period. 
EPA  held  a  public  hearing  on  March  18 
and  19, 1991  in  Phoenix.  Arizona.  A  copy 
of  the  transcript  of  the  hearing  is  in 
Docket  A-89-02A.  As  a  result  of  the 
comment  period  and  public  hearing, 
EPA  received  over  400  comments  on  its 
proposal.  All  the  comments  have  been 
placed  in  Docket  A-89-02A.    . 

Because  of  the  differences  in  technical 
opinions  expressed  and  data  analyses 
submitted  to  EPA  during  the  comment 
period,  EPA  sponsored  a  technical 
review  meeting  on  April  25  and  26. 1991. 
The  EPA  invited  the  NGS  participants 
and  the  environmental  groups  who 
submitted  technical  information  to  EPA 
to  send  technical  representatives  to  the 
meeting  to  discuss  the  interpretation  of 
the  available  data.  The  meeting  was 
open  to  the  public,  and  a  summary  of 
that  meeting  is  included  in  Docket  A-89- 
02A. 

E.  New  Information  After  the  Close  of 
the  Initial  Comment  Period 

After  the  comment  period  closed  on 
April  19. 1991,  at  the  recommendation  of 
EPA.  representatives  of  SRP.  Grand 
Canyon  Trust  (GCT),  and  EDF  met  to 
discuss  alternative  approaches  to  EPA's 
February  8, 1991  proposal.  In  August 
1991,  the  outside  parties  reached 
agreement  and  together  recommended 
that  EPA  adopt  an  alternative  control 
for  NGS  consisting  of  a  0.10  Ib/MMBtu 
SO2  emission  limitation  (approximate  to 
a  90  percent  control  level)  based  on  a 
rolling  annual  average  and  phased  in  by 
unit  in  November  1997,  November  1998. 
and  August  1999.  In  addition,  under  the 
agreement,  NGS  would  shift  its 
maintenance  schedule  such  that  6  unit- 
weeks  of  planned  maintenance  would 
occur  between  November  1  and  March 
15  each  year.  Under  specific  conditions, 
the  Administrator  of  EPA  may  allow 
NGS  to  shift  the  maintenance  schedule 
outside  of  that  period  or  not  to  conduct 
scheduled  maintenance  in  a  given  year. 

Representatives  of  EPA  participated 
in  many  of  the  meetings  with  the  parties 
and  provided  technical  assistance. 
Representatives  of  the  State  of  Arizona 
also  attended  several  of  the  meetings 
and  provided  additional  technical 
support.  New  technical  materials  and 
cost  information,  including  adjustments 
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of  the  potential  control  costs,  were 
exchanged  between  the  parties  and 
EPA.  Summaries  of  the  meetings  and 
significant  conversations  in  which  EPA 
was  involved  and  copies  of  the  new 
material  and  information  which  were 
submitted  to  or  developed  by  EPA  have 
been  included  in  Docket  A-89-02A. 

The  outside  parties  memorialized  their 
agreement  in  an  MOU  which  they 
submitted  to  EPA  along  with 
recommended  regulatory  requirements 
for  EPA's  final  rulemaking  action.  The 
SRP  estimated  (in  1992  dollars]  a  capital 
cost  of  $430  million  and  a  total  levelized 
annual  cost  of  $89.6  million  for  the 
parties'  recommended  alternative.  In 
comparison,  SRP  estimated  a  capital 
cost  of  $510  million  and  a  total  levelized 
annual  cost  of  $106  million  to  meet  the 
alternative  EPA  proposed  in  February 
1991. 

Noting  that  the  alternative 
incorporated  in  the  MOU  would  provide 
more  visibility  protection  for  the  GCNP 
at  a  lower  cost  for  NGS  and  its 
customers,  EPA,  on  August  8, 1991, 
reopened  the  comment  period  on  its 
February  8. 1991  proposed  action  (56  FR 
38399,  August  13, 1991).  In  the  notice, 
EPA  stated  that  it  was  giving  serious 
consideration  to  the  control  option 
reconmiended  by  the  outside  parties  and 
incorporated  in  an  appendix  to  the 
notice  a  memorandum  from  EPA's 
Office  of  General  Counsel  concluding 
that  the  outside  parties'  legal  rationale 
in  support  of  their  recommended  control 
option  was  meritorious. 

The  EPA  reopened  the  comment 
period  until  September  9, 1991.  Where 
addresses  were  available,  commenters 
on  the  February  8, 1991  proposal  were 
notified  by  mail  of  the  reopened 
comment  period  in  order  to  facilitate 
their  ability  to  comment. 

The  EPA  received  21  comments  during 
the  supplemental  comment  period. 
Eighteen  of  the  commenters  supported 
the  alternative  incorporated  in  the 
MOU,  and  three  opposed  it.  The  SRP, 
GOT,  EDF,  the  Wilderness  Society,  the 
National  Wildlife  Federation,  and  the 
Sierra  Club  conditionally  withdrew  their 
prior  comments  which  were  inconsistent 
with  the  MOU  and  associated 
documents. 

II.  Today's  Action 

In  today's  action  EPA  is  promulgating 
its  final  determination  on  the  attribution 
to  NGS  of  certain  visibiHty  impairment 
episodes  in  GCNP  and  is  promulgating 
Federal  revisions  to  the  visibility 
implementation  plan  for  Arizona  to 
address  those  impairment  episodes.  As 
discussed  below,  EPA  has  concluded 
that  certain  visibility  impairment 
episodes  in  GCNP  are  traceable  to  NGS 


and  that  NGS  is  a  dominant  contributor 
to  certain  visibiUty  impairment 
episodes.  The  EPA  finds  today  that  a 
0.10  Ib/MMBtu  SOj  emission  limitation 
(approximately  a  90  percent  emission 
reduction)  based  on  a  rolling  annual 
average  and  phased  in  by  unit  in 
November  1997,  November  1998,  and 
August  1999  in  addition  to  scheduled 
winter  maintenance  at  NGS  affords 
greater  visibility  improvement  than  the 
alternative  advanced  in  EPA's  February 
1991  proposal.  In  particular,  it  will 
reduce  by  two-thirds  the  amount  of 
pollution  allowed  under  the  proposed 
rule.  In  addition,  EPA  finds  that  the  final 
rule  will  be  significantly  less  costly  than 
the  proposal.  Consequently,  EPA  further 
concludes  that  today's  final  action  will 
provide  a  greater  degree  of  "reasonable 
progress"  toward  the  national  goal  of 
remedying  such  impairment  than  would 
be  provided  by  the  February  1991 
proposal  (see  section  169A(b)(2)  of  the 
Act,  42  U.S.C.  7491(b)(2)). 

In  EPA's  August  1991  supplemental 
notice  requesting  comment  on  the 
rulemaking  alternative  largely  adopted 
in  final  form  today,  the  Agency  noted 
that  SRP,  GCT,  and  EDF  had 
recommended  that  the  legal  rationale  in 
support  of  this  alternative  be  the 
requirement  in  section  169A(b)(2)  of  the 
Act  that  implementation  plan  revisions 
addressing  visibility  impairment  achieve 
"reasonable  progress"  toward  the 
national  visibility  goal.  The 
supplemental  notice  also  indicated  that 
EPA's  Office  of  General  Counsel  had 
reviewed  the  matter  and  concluded, 
subject  to  any  significant  points  that 
may  be  raised  in  the  reopened  comment 
period,  that  EPA  could  rely  on  the 
reasonable  progress  provisions  as  the 
basis  for  this  alternative.  No  significant 
adverse  comments  addressing  the  legal 
basis  were  received.  Accordingly,  EPA 
is  adopting  this  rationale  as  discussed  in 
the  supplemental  notice. 

Today's  action  is  based  upon  the 
material  in  the  docket  including  EPA's 
review  and  consideration  of  all 
comments  received  during  the  comment 
periods  and  at  the  public  hearing.  The 
agreement  between  GCT,  EDF,  and  SRP 
and  associated  recommendations  to 
EPA,  largely  adopted  in  final  form 
today,  also  are  in  the  docket.  The  EPA 
has  responded  to  all  of  the  significant 
comments  received.  Some  responses  are 
provided  later  in  today's  notice. 
Additionally,  EPA  has  prepared  a 
document  accompanying  today's  action, 
"Response  to  Public  Comments: 
Proposed  Revisions  to  Arizona  Visibility 
FIP  for  Navajo  Generating  Station," 
which  responds  to  conunents.  This 
document  has  been  placed  in  Docket  A- 
8&-02A. 


A.  Impairment  Traceable  to  NGS 

The  EPA  regulations  promulgated  on 
December  2, 1980  "(rjequire  the  control 
of  impairment  that  can  be  traced  to  a 
single  existing  stationary  facility  or 
small  group  of  existing  stationary 

facilities (45  FR  80085). 

Accordingly,  EPA's  regulations  currently 
cover  existing  sources  where  the 
impairment  is  traceable  or  "reasonably 
attributable"  to  that  source  by  visual 
observation  or  other  techniques  deemed 
appropriate  by  the  State  (Phase  I 
impairments).  The  EPA.  acting  for  the 
State  under  section  110(c)  of  the  Act. 
deems  the  techniques  in  Uie  WHITEX 
report,  the  NGSVS  report,  and  other 
data  and  analyses  in  the  docket  as 
appropriate  techniques  for  determining 
reasonable  attribution  in  this  case  for 
the  following  reasons. 

1.  The  unique  tracers,  deuterated 
methane  used  in  the  WHITEX  study  and 
perfluorocarbons  used  in  the  NGSVS, 
injected  into  the  emissions  of  NGS  were 
observed  in  substantial  quantities  at 
Hopi  Point  during  periods  of  episodic 
visibility  impairment. 

2.  The  NGS  is  the  predominate  source 
of  SOj  in  the  region. 

3.  SOi  released  by  a  power  plant 
converts  into  sulfates  through  chemical 
transformation  in  the  atmosphere. 

4.  Meteorological  data  show  that  the 
NGS  plume  easily  can,  and  frequently 
does,  travel  to  GCNP. 

5.  The  data  and  analyses  in  the  docket 
show  that  sulfates  are  the  major 
contributor  to  visibility  impairment  in 
GCNP. 

The  EPA  recognizes  that  NGS  is  not 
the  only  source  of  visibility  impairment 
at  GCNP.  Under  the  applicable  statutory 
provisions  and  regulations,  however, 
this  is  not  determinative  ••  (see 


■*  For  example,  under  tection  lMA(b)(2)  of  the 
Act.  EPA  if  authorized  to  require  visibility 
implementation  plant  containing  "emiision  limits, 
schedules  of  compliance  and  other  measures" 
necessary  to  make  reasonable  progress  toward 
meeting  the  national  visibility  goal  (see  also  40  CFR 
51.302(c)).  The  national  visibility  goal,  in  turn,  calls 
for  the  remedying  of  "any"  manmsde  visibility 
impairment  in  Clatt  I  areas  (see  section  16eA(a)(l) 
and  40  CFR  51.300(a)).  As  noted,  EPA  s  regulationi 
Implementing  section  leSA  address  visibility 
impairment  that  is  reasonably  attributable  to  a 
single  source  or  small  group  of  sources  and  deferred 
action  on  complex  problems  such  at  regional  haze 
(see  generally.  45  FR  80064  [December  2,  1980)). 
Accordingly,  as  provided  in  the  1980  regulations. 
EPA  may  remedy  through  emission  limit*,  schedule! 
of  compliance,  or  other  measures  "any"  visibility 
Impairment  that  is  reasonably  attributable  to  an 
•xisting  stationary  source  or  sm<ill  group  of  sources 
(see  also  section  leeA(c)  of  the  Act  and  50  CFR 
51.303  (authorizing  an  exemption  from  control 
requirements  only  where  a  plant  doe*  not  "by  itself 
or  in  combination  with  other  source*"  emit  pollut'on 
"which  may  r«a*onably  be  anticipated  to  cause  or 
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generally  section  lB8A  of  the  Act  and  40 
CFR  51.300  307).  Moreover,  even  though 
VVHTTEX  and  NGSVS  contain  some 
scientific  uncertainty,  they  are 
technically  adequate  for  the  regulatory 
purposes  at  hand,  as  they  both  showed 
that  episodes  of  visibility  impairment  in 
the  CCNP  can  be  reasonably  attributed 
to  NGS.  Accordingly,  EPA  concludes 
today  that  certain  visibility  impairment 
episodes  of  the  GCNP  are  traceable  to 
NGS.  and  NGS  is  a  dominant  source  of 
those  impairments.  Notwithstanding 
that  other  sources  also  may  contribute 
to  those  impairment  episodes  at  CCNP, 
EPA  concludes  that  the  addition  of 
emissions  controls  at  NGS  alone  will 
result  in  a  significant  improvement  in 
visibility  at  GCNP  and  will  make 
"reasonable  progress"  toward  meeting 
the  national  visibility  goal. 

B.  Control  Technology 

As  part  of  the  BART  analysis  »^  for 
the  February  1991  proposal,  EPA 
reviewed  the  available  control 
technologies  as  well  as  the 
environmental  impact  of  the  use  of  such 
technologies  and  the  estimated  costs  of 
installing  and  operating  such  equipment. 
In  today's  action.  EPA  is  not  requiring 
the  use  of  any  particular  control 
technology.  Rather,  EPA  is  establishing 
an  emission  limitation  and  NGS  has  the 
discretion  to  select  and  install  the  type 
of  control  system  which  best  meets  its 
needs.  The  available  information  in  the 
docket  indicates  that  a  wet  FGD  system 
will  be  the  economically  proven  control 
technology  for  meeting  the  0.10  lb/ 
NIMBtu  emission  limitation  at  NGS. 

As  a  result  of  new  information 
provided  by  SRP,  EPA  has  revised  and 
updated  its  cost  estimates  for  the 
installation  and  operation  of  a  wet  FGD 
system.  The  revised  estimated  capital 
cost  and  total  levelized  aimual  cost  to 
meet  the  emission  limitation  EPA 
proposed  in  February  1991,  in  1992 
dollars,  are  $510  million  and  $106 
million,  respectively.  The  estimated 
capiteil  cost  and  the  total  levelized 
annual  cost,  in  1992  dollars,  to  meet  the 
emission  limitation  promulgated  today, 
are  $430  million  and  $89.6  milhon, 
respectively.  Although  not  considered  in 
these  cost  estimates.  EPA  expects  that 
NGS  will  be  able  to  recoup  a  portion  of 
the  control  costs  by  the  sale  of 
marketable  allowances  which  it  will 
receive  as  part  of  the  allowance  trading 


contribute  to  aigniricant  Impainnent  of  viiibility"  in 
any  ClaM  I  area  and  afTimu.  by  negative  inference. 
EPA's  broad  rulemaking  authority)). 

"  US.  EPA  -Draft  Report  on  Belt  AvaiUblfe 
Petrofit  Technology  (BART)  Analyiia  for  the  Navajo 
Generating  Station  in  Page.  Arizona."  January  1990. 


program  that  EPA  is  establishing  under 
Title  IV  of  the  Act. 

Based  on  the  information  submitted 
during  the  comment  period  by  SRP  and 
Nevada  Power  Company  (NPC)  and  the 
above  cost  Hgures,  EPA  has  estimated 
that  the  average  SRP  and  NPC 
customers  electric  bills  will  increase 
approximately  $1.72  and  $1.57  per 
month,  respectively.  The  customers  of 
the  other  utilities  will  have  smaller 
increases  in  their  electric  bills. 
Commenters  representing  CAP 
customers  submitted  information 
showing  that  water  costs  would 
increase  between  $4.10  and  $4.50  per 
acre-foot  based  on  EPA's  February  1991 
proposal.  Since  the  cost  figures  for  the 
fmal  action  are  lower  than  figures  used 
for  these  estimates,  the  increase  in 
water  costs  for  the  CAP  customers  is 
expected  to  be  less  than  $4.10  to  $4.50 
per  acre-foot 

C.  Control  Strategy 

The  EPA  has  adopted  the  combination 
of  a  higher  level  of  control;  compliance 
phased  in  by  unit  in  1997. 1998.  and  1999; 
an  annual  averaging  period;  and 
scheduled  winter  maintenance  as  a 
control  strategy  for  NGS — the 
alternative  recommended  to  the  EPA  by 
GCT,  EDF.  and  SRP  and  identified  in 
EPA's  August  1991  supplemental 
notice — ^because  it  better  addresses  the 
visibility  effects  of  concern  at  a  lower 
cost  than  the  proposal  in  EPA's 
February  1991  notice.  As  highlighted 
here  and  elsewhere,  the  control  strategy 
for  NGS  must  be  viewed  as  a  whole  and 
not  as  severable  parts.  The  EPA  has 
carefully  weighed  the  relevant  statutory 
and  regulatory  considerations  and 
concluded  that,  taken  in  its  entirety, 
today's  control  strategy  for  NGS  will 
provide  a  greater  degree  of  reasonable 
progress  toward  the  national  goal  at  a 
lower  cost  than  EPA's  February 
proposal. 

Essentially,  the  SO»  emissions  from 
NGS  can  contribute  to  two  types  of 
visibility  impairment.  The  major  impact 
of  NGS  is  its  dominant  single  source 
impact  during  certain  episodic  visibility 
impairment  events,  usually  during  the 
winter.  This  impact  has  been  observed 
in  winter  studies  (WHTTEX  and  NGSVS) 
as  well  as  intense  aerosol  monitoring 
within  the  canyon  since  1988."  The 
other  concern  addressed  by  the  control 
strategy  in  today's  action  is  the  less 
intense  impairments  which  occur  at  the 
GCNP  during  seasons  other  than  winter. 


and  occur  at  other  nearby  mandatory 
Class  I  Federal  areas.** 

The  lower  level  of  NGS  SOt  emissions 
required  by  (he  0.10  Ib/MMBtu  emission 
limitation  adopted  today  will  afford 
GCNP  greater  protection  from  episodic 
events  than  an  emission  limitation 
which  allows  significantly  more  SOj 
emissions  but  is  averaged  over  a  shorter 
period,  such  as  the  0.30  Ib/MMBtu 
emission  limitation  proposed  by  EPA  in 
its  February  1991  notice.  The  probability 
of  high  NGS  contribution  to  severe 
episodic  sulfate  impairment  events  is 
limited  by  the  known  design  reUability 
of  current  technologies  which  will 
achieve  the  required  0.10  Ib/MMBtu 
emission  limitation  as  well  as  the 
scheduled  winter  maintenance 
requirement.  Thus,  EPA  believes  that 
despite  the  use  of  an  annual  averaging 
time,  the  significant  increase  in  control 
level,  expected  reliability  of  the  control 
technology,  and  winter  maintenance, 
taken  together  will,  for  the  most  part, 
prevent  continuation  of  severe  winter 
episodes  caused  by  NGS.  At  the  same 
time,  the  annual  average  lowers  the 
costs  of  compliance. 

With  respect  to  long-term  potential 
visibility  impacts  on  the  Golden  Circle 
area  (the  other  Class  I  areas  in  the 
Colorado  Plateau),  there  is  little  doubt 
that  the  lower  emission  rate  over  a 
year's  average  will  reduce  NGS' 
contribution  to  sulfate  formation  and 
thus  to  sulfate-caused  impairment  more 
than  the  control  level  proposed  by  EPA 
in  February  1991.  Given  NGS'  central 
location  in  relation  to  many  Class  I 
areas,  no  matter  what  meteorological 
events  occur  over  a  multi-year  period,  it 
is  likely  that  the  sulfates  originating 
from  NGS  and  transported  to 
surrounding  Class  I  areas  will  be 
reduced  in  proportion  to  the  difference 
in  emission  limitations,  i.e.,  to  one-third 
of  the  levels  in  the  February  1991 
proposal. 

Further,  during  the  comment  period  on 
the  February  1991  proposal,  EPA 
received  technical  information 
suggesting  that  NGS  contributes  to 
visibility  impairment  at  GCNP  in  non- 
winter  seasons.*"  For  the  reasons  just 
discussed,  the  significantly  lower 
emission  rate  required  today  will,  over 
the  long-term,  curb  NGS'  contribution  to 
any  visibility  impairment  in  the  GCNP 
during  seasons  other  than  winter  to  a 


'•  See  Docket  A-6B-02A.  tpecificBlly  item*  IV-D- 
164  and  IV-D-375. 


"  See.  e.g..  Latimer,  Douglas.  "Haze  Impact*  on 
the  Golden  Circle  of  National  Park«  of  Sulfur 
Dioxide  Emission  from  Navajo  Generating  Station: 
liaze  Puff  Model  Calcnlations  for  1986-90." 

«<>  See  Docket  A-BIMEA.  item  IV-D-171,  and 
seaaonal  control  discussion  below. 
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greater  degree  than  EPA's  proposed 
option. 

Accordingly,  the  control  scheme 
adopted  today  for  NGS  is  appropriate 
for  addressing  the  winter  episodic 
visibility  impairment  observed  at  the 
GCNP  and  will  also  reduce  any  long- 
term,  long-range  impairment  that  NGS 
emissions  may  contribute  to  during 
other  seasons  at  GCNP  and  at  other 
nearby  Class  I  areas." 

D.  Emission  Limitation 

After  reviewing  the  option 
recommended  by  SRP,  EDF,  and  GCT  in 
their  MOU,  EPA  has  determined  that 
such  a  control  strategy  will  provide  a 
substantially  greater  degree  of 
emissions  reduction,  and  a 
correspondingly  greater  degree  of 
visibility  improvement  at  a  substantially 
lower  cost  than  the  alternative  proposed 
in  February  1991.**  For  these  reasons, 
EPA  also  concludes  that  this  option  will 
make  additional  reasonable  progress 
towards  attainment  of  the  national 
visibility  goal  in  comparison  to  the 
February  1991  proposal.  Thus,  in  today's 
action  EPA  is  promulgating  an  SOa 
emission  limitation  of  42  ng/]  (0.10  lb/ 
MMBtu)  heat  input  to  be  phased  in  by 
unit  in  November  1997,  November  1998, 
and  August  1999.  with  compliance 
determined  on  a  rolling  annual  average 
basis. 

Under  today's  final  action,  compliance 
with  the  annual  rolling  average  will  be 
determined  by  computing  a  weighted 
plant-wide  average  of  the  SOt  emission 
rate  based  on  the  daily  SO2  emission 
rate  and  the  electric  energy  generated 


*■  As  noted,  section  ISSA  of  the  Act  establishes  a 
national  visibility  goal,  not  an  air  quality  standard 
or  a  specific  emission  standard.  While  the  objective 
is  to  attain  the  goal,  EPA's  only  mandate  from 
Congress  is  to  make  reasonable  progress  toward  the 
goal.  For  these  reasons,  EPA  has  more  flexibility  in 
selecting  a  control  strategy  to  meet  the  visibility 
reasonable  progress  requirements  than  it  does  when 
a  health-bssed  air  quality  standard  or  specific 
emission  standard  must  be  met.  Thus,  in 
determining  reasonable  progress.  EPA.  by  law.  must 
consider  the  costs  of  compliance,  the  time  necessary 
for  compliance,  and  the  energy  and  non-air  quality 
environmental  impacts  of  compliance  (see  section 
iegA(g)(l)  of  the  Act).  Consideration  of  the 
pertinent  statutory  scheme  and  these  speciHc 
factors  has  Informed  several  aspects  of  today's 
action.  Thus,  for  the  policy  and  legal  reasons  stated, 
an  armual  rolling  average  emission  limitation  is 
acceptable  for  this  case.  Moreover,  while  this 
emission  limitation  is  not  expected  to  interfere  with 
attainment  of  any  other  requirement  of  the  Act.  Its 
adoption  does  not  relieve  NGS  of  any  responsibility 
for  meeting  any  air  quality  standard,  emission 
standard,  or  other  requirement  of  the  Act. 

"  In  the  August  1991  supplemental  notice.  EPA 
published  and  requested  comment  on  the  parties' 
August  8, 1991  MOD  and  associated  documents. 
During  the  public  comment  period,  the  parties 
further  clarified  their  agreement  and  submitted  a 
revised  version  of  their  MOU  and  recommended 
regulatory  requirements  to  EPA,  both  documents 
dated  August  22, 1991. 


for  the  previous  365  "boiler  operating 
days"  for  each  unit."  The  EPA  was 
concerned  that  the  plant-wide  average 
reflects  the  actual  release  of  emissions 
at  the  plant.  Therefore,  after  discussion 
with  representatives  of  SRP,  GCT,  and 
EDF,  EPA  settled  on  a  methodology  that 
appropriately  weights  the  emissions 
from  each  unit  before  calculation  of  the 
plant-wide  average.  The  EPA  has  used 
the  daily  electric  energy  generated  as  a 
weighting  factor  because  that 
information  is  readily  available  for  each 
unit  and  in  this  case  is  proportional  to 
the  heat  input  to  the  boilers. 
Specifically,  compliance  will  be 
determined  as  follows: 

1.  For  each  imit  that  has  accumulated 
at  least  365  boiler  operating  days  since 
the  passage  of  the  starting  date 
applicable  to  it,  the  plant  must  measure 
and  record  the  SOi  emission  rate  and 
the  electric  energy  generated  on  each 
boiler  operating  day.  The  SOj  emission 
rate  will  be  computed  using  the  data 
from  the  required  continuous  emission 
monitoring  system  for  the  unit  and  using 
method  19,  appendix  A,  40  CFR  part  60. 
The  electric  energy  generated,  in 
megawatt-hours,  will  be  recorded  from 
the  megawatt-hour  meter  for  the  unit. 

2.  For  each  unit,  the  previous  365 
boiler  operating  days  will  be  identified. 

3.  For  each  such  day,  the  product  of 
the  SO2  emission  rate  and  the  electric 
energy  generated  will  be  computed. 

4.  The  365  products  for  each  unit  will 
be  added. 

5.  The  electric  energy  generated  for 
the  365  boiler  operating  days  for  each 
unit  will  be  added. 

6.  The  sums  of  the  product  of  the  SOj 
emission  rate  and  the  electric  energy 
generated  will  be  divided  by  the  sum  of 
the  electric  energy  generated  to  produce 
a  plant-wide  weighted  annual  average 
SO2  emission  rate  for  comparison  with 
the  emission  limitation  to  determine 
compliance. 

Recording  and  computation  of  the 
daily  electric  energy  generated  and  SOx 
emission  rates  will  commence  on: 

1.  November  19. 1997  for  the  first  unit. 

2.  November  19, 1998  for  the  second 
unit. 

3.  August  19, 1999  for  the  third  unit. 


"  A  "boiler  operating  day"  is  specific  for  each 
steam-generating  unit  at  NGS  aiid  is  deRned  as  ■ 
24-hour  calendar  day  (the  period  of  time  between 
12:01  a.m.  and  12:00  midnight  in  Page.  Arizona) 
during  which  coal  is  combusted  at  that  NGS  unit  for 
the  entire  24  hours.  This  deHnition  is  consistent  wi(h 
the  definition  for  "boiler  operating  day"  in  40  CFR   x 
e0.41a:  "a  24-hour  period  during  which  fossil  fuel  is   ~^ 
combusted  in  a  steam-generating  unit  for  the  entire 
24  hours."  The  EPA  notes  that  the  set  of  previous 
365  boiler  operating  days  for  each  unit  will  be 
unique  to  that  unit  and  thus  the  same  set  of 
calendar  days  probably  will  not  be  used  for  all 
three  units  in  determining  compliance. 


The  NGS  has  the  discretion  to  determine 
which  of  its  three  units  will  be 
controlled  first  and  second. 

In  the  discussion  below,  EPA  has 
recognized  that  certain  difficulties 
encountered  during  the  first  year  of 
operation  of  a  control  system  or  the 
catastrophic  failure  of  a  control  system 
may,  based  on  EPA's  judgment,  warrant 
a  limited  exclusion  from  compliance 
with  the  emission  limitation.  However, 
as  discussion  below  indicates,  the 
control  system,  as  a  general  matter, 
must  be  optimally  operated  consistent 
with  good  engineering  practices  to  keep 
emissions  at.  or  below,  the  emission 
limitation. 

For  each  unit,  in  determining 
compliance  with  the  annual  average 
emission  limitation  during  the  first  year 
of  operation  of  the  control  equipment 
installed  to  comply  with  this  emission 
limitation,  periods  during  which  one  of 
the  following  conditions  are  met  will  be 
excluded: 

1.  Equipment  or  systems  do  not  meet 
designer's  or  manufacturer's 
performance  expectations. 

2.  Field  installation  including 
engineering  or  construction  precludes 
equipment  or  systems  from  performing 
as  designed. 

The  periods  during  the  first  year  to  be 
excluded  will  be  determined  by  the 
Administrator  based  on  periodic  reports 
of  comphance  with  this  emission 
limitation  which  must  identify  the  times 
proposed  for  exclusion  and  provide  the 
reasons  for  the  exclusion,  including  the 
reasons  for  the  outage  of  the  control 
system.  The  report  also  must  describe 
the  actions  taken  to  avoid  the  outage,  to 
minimize  its  duration,  and  to  reduce  SO2 
emissions  at  the  plant  to  the  extent 
practicable  while  the  control  system 
was  not  fully  operational.  Whenever  the 
time  to  be  excluded  exceeds  a 
cumulative  total  of  30  days  for  any 
control  system,  the  NGS  owner  or 
operator  must  file  a  report  within  15 
days  addressing  the  history  of.  and 
prognosis  for,  the  performance  of  the 
control  equipment. 

In  addition  to  the  foregoing,  the 
Administrator  will  exclude  from  the 
compliance  determination  for  a  unit  any 
periods  of  emissions  from  a  imit  for 
which  the  Administi-ator  finds  that  the 
control  equipment  is  out  of  service 
because  of  catastrophic  failure  of  any 
control  system  which  occurred  for 
reasons  beyond  the  control  of  the  NGS 
participants  and  operators  and  could  not 
"have  been  prevented  by  good 
engineering  practice.  The  Administrator 
will  not  exclude  the  period  if  the 
equipment  failure  was  a  consequence  ot 
a  lack  of  appropriate  maintenance:  of 
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intentional  or  negligent  conduct  or 
omissions  of  the  NGS  participants  or 
operators  or  the  control  system  design, 
constructioa.  or  operating  contractors. 

The  Final  regitlation  requires  that  all 
equipment  needed  to  comply  with  this 
regulation  to  be  optimally  operated 
consistent  with  good  engineering 
practice  to  keep  emissions  at  or  below 
the  emission  limitation.  The  regulation 
also  requires  that  following  any  control 
system  outages,  the  system  must  be 
returned  to  full  operation  as 
expeditiously  as  practicable. 

The  final  regulation  provides  that 
continuous  emission  monitors  must  be 
installed  to  determine  compliance  with 
the  emission  limitation.  This  equipment 
must  meet  the  speciHcations  listed  in 
appendix  B  of  40  CFR  part  60,  the 
quality  assurance  procedures  in 
appendix  F  of  40  CFR  part  60,  and  the 
requirements  for  estimating  emission 
rate  in  ng/J  (or  Ib/MMBtu)  set  out  in 
method  19,  appendix  A.  40  CFR  part 
60.''*  The  NGS  is  required  to  report 
emissions  and  maintain  records  in 
accordance  with  the  procedures  in  40 
CFR  60.7.  In  addition,  EPA  is 
establishing  special  notification 
procedures  when  an  outage  of  a  control 
system  occtirs.  The  NGS  must  notify  the 
Administrator  by  telephone  or  by 
writing  within  one  business  day  of  any 
outage  of  the  control  system  needed  for 
compliance  with  the  emission  limitation 
and  must  submit  a  follow-up  written 
report  within  30  days  of  the  repairs 
stating  how  the  repairs  were 
accomplished  and  ftntifying  the  amount 
of  time  taken  for  the  repairs. 

In  the  February  1991  notice,  EPA 
proposed  new  NO,  and  opacity  limits  on 
NGS  emissions  consistent  with  current 
emission  levels.  These  were  proposed 
due  to  a  concern  that  certain  SOi 
emission  control  equipment  would  cause 
increases  in  NO,  and  PM  (which  are 
limited  by  opacity  limitations)  emissions 
at  NGS  which  could  affect  visibility  in 
GCNT.  However,  EPA  does  not  have 
any  evidence  at  this  time  that  NO,  or 
PM  emissions  from  NGS  contribute 


'♦  For  certain  requiremcnti  in  today's  action  (e.g.. 
monilorin^  reporting.  recx>rdkeefiing.  etc.).  EPA  has 
retted  on  its  regulations  governing  standards  for 
performance  for  new  stationary  sources.  Those 
regulations  have  been  rehed  on  because  they 
contain  standardized  procedures  and  re(]uirements 
which  apply  to  coaUrired  steam^generating  unit*.  In 
addiUoD.  EPA  has  provided  that  the  NGS  owncn  or 
operators  oitut  comply  with  the  requirements  relied 
on  in  40  era  part  60  as  in  effect  today.  This 
approach  was  agreed  to  and  recommended  to  EPA 
by  SRP,  Wrr.  and  EDF  in  their  August  22.  IWl 
MOU  and  assooaled  docoments.  Al  this  time.  EPA 
believes  thai  reliance  on  the  regulations  as  they 
currently  exist  is  reasonable  in  that  they  appear  to 
provide  adequate  tedmical  methods  and  procedures 
for  determining  and  monitoring  compliance  with  the 
SOi  emissKMi  limtlatioa  established  today. 


significantly  to  visibihty  impairment  in 
the  GCNP.  Further,  the  technology 
agreed  to  in  the  MOU  will  not  increase 
NO,  or  PM  emissions  from  NGS. 
Moreover,  the  docket  does  not  contain 
any  evidence  that  NO,  or  I^  emissions 
from  NGS  would  cause  any  such 
impairments  after  compliance  with  the 
final  limitations  promulgated  today. 
Thus,  EPA  finds  no  need  to  include 
additional  emission  limitations  for  these 
pollutants. 

E.  Source/Impairment  Relationship 

In  the  February  1991  proposal,  EPA 
estimated  seasonal  visual  range  chaitges 
which  were  based  on  a  simple  rollback 
model  applied  to  average  NGS 
contribution  during  the  entire  WHTTEX 
study  period.  Based  on  this  model,  a  0.10 
Ib/MMBtu  SOi  emission  limitation  on 
NGS  should  residt  in  an  approximate  14 
percent  improvement  in  seasonal 
average  standard  visual  range  at  Hopi 
Point. 

During  the  comment  period  on  EPA's 
February  1991  proposal.  SRP  submitted 
the  results  and  analyses  of  the  NGSVS 
which  included  estimates  of  NGS" 
contribution  to  visibility  impairments  in 
GCNP  and  specifically  focused  on  Hopi 
Point.  The  NGSVS  data  indicate  that 
controlling  SO2  emissions  from  NGS 
would  result  in  at  most  a  2  percent 
improvement  in  the  seasonal  average 
standard  visual  range.** 

Another  study  *•  submitted  during  the 
comment  period,  which  was  based  on 
modelling  of  NGS'  emissions  over  a  long 
time  period,  indicated  average 
wintertime  improvements  in  the  range  of 
4  to  8  percent  if  NGS  emissions  are 
reduced.  This  study  is  not  based  on  any 
speciHc  monitoring  period  nor  was  it 
based  on  an  EPA-approved  model. 

The  two  intensive  studies,  WHITEX 
and  NGSVS,  included  detailed  aerosol, 
wind  flow,  and  tracer  analyses.  They 
represent  snapshots  of  NGS'  impacts  for 
their  respective  study  periods.  Based 
solely  on  wind-flow  analysis  during 
these  periods,  these  studies  varied 
significantly  in  concluding  how  often 
NGS  emissions  would  be  transported 
directly  to  the  Hopi  Point,  the  common 
GCNP  monitoring  site  for  both  studies. 

The  major  change  in  the  seasonal 
average  visibility  results  from  more 
dramatic  improvements  expected  to 
occtu"  as  a  result  of  reducing  emissions 
from  NGS  during  certain  meteorological 
conditions.  Recent  measurements  of 


"  Average  of  the  total  light  scattering  to  that  part 
apportioned  io  NCS  over  the  entire  study  period  as 
found  in  appeiulix  C  of  the  NGSVS.  Final  Report 
Draft  Number  2.  Sonoma  Technology,  Inc.  April  16. 
1991. 

"»  See  Docket  A-SS-OZA.  item  IV-D-171. 


peak  winter  sulfate  levels  in  the  canyon 
approach  four  times  the  average  winter 
levels.  For  certain  periods  analyzed  in 
WHITEX  and  in  NGSVS.  NGS  was 
shown  to  be  the  dominant  contributor 
(more  than  50  percent)  to  sulfates 
measured  at  Hopi  Point.  If  certain 
humidity  and  wind  conditions  occur 
during  the  period  when  very  high  sulfate 
episodes  are  formed,  reducing  NGS 
emissions  could  result  in  increases  in 
standard  visual  range  up  to  300  percent. 
Given  the  variability  in  meteorological 
conditions  throughout  the  winter  and 
from  one  winter  to  the  next  it  is 
impossible  to  exactly  quantify  the  peak 
episodic  expected  improvement  for  any 
given  period. 

Photographic  data  taken  during 
WHITEX  indicated  that  airflow  below 
the  rim  of  the  canyon  could  result  in 
higher  visibihty  impairment  due  to 
trapping  of  pollution.  As  a  result,  a  new 
aerosol  monitoring  site  at  Indian 
Gardens  (4.000  feet  below  the  rim  of  the 
canyon)  was  established  after  the 
WHITEX  study.  This  site  has  provided 
information  since  1988  which  confirms 
that  the  transport  and  conversion 
processes  below  the  rim  of  the  canyon 
are  sometimes  decoupled  from  the 
processes  above  the  rim.  Both  NGSVS 
and  the  NPS  report  on  WHITEX  used 
the  Hopi  Point  site,  which  is  above  the 
rim  of  the  Canyon,  as  the  basis  for 
determining  the  NGS  impact  on  GCNP. 
Data  submitted  during  the  comment 
period  show  that  visibility  below  the  rim 
is  impaired  more  often  and  to  a  greater 
degree  than  is  the  visibility  above  the 
rim  at  Hopi  Point.*^ 

Taking  into  account  the  conclusions 
from  both  studies  as  well  as  other 
monitoring  information  at  GCNP  from 
long-term  monitoring.  EPA  expects  that 
reducing  SOj  emissions  from  NGS  to 
0.10  Ib/MMBtu  should  improve  the 
winter  seasonal  average  visibility  above 
the  rim  of  the  canyon  approximately  7 
percent  principally  due  to  improvements 
during  episodes.  Analyses  of  peak  in- 
canyon  sulfate  levels  during  winter 
inversion  episodes  also  lead  EPA  to 
conclude  that  reductions  in  NGS  SOi 
emissions  may  well  contribute  to  greater 
episodic  visibility  improvement  resulting 
in,  as  discussed  above,  more  than  a  7 
percent  improvement  in  the  seasonal 
average  visibility  below  the  rim  of  the 
canyon.  However.  EPA  did  not  quantify 
the  expected  visibility  improvement 
below  the  rim  of  the  canyon  due  to  the 
limited  amount  of  data  and 
understanding  of  the  air  transport 


"  See  Docket  A-40-O2A.  iteras  IV-D-ie4.  iV-D- 
346,  and  IV-Oa. 
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mechanisms  below  the  rim  of  the 

canyon. 

F.  Schedule  of  Compliance 

As  noted  above,  compliance  with  the 
emission  limitation  will  be  phased-in  by 
unit  on  the  following  schedule: 

1.  One  unit  bv  November  19. 1997. 

2.  Two  uaits  by  November  19. 199a 

3.  All  units  by  August  19, 1999. 

The  phasing  in  of  the  emission  limitation 
will  allow  NGS  to  initiate  operation  of 
the  control  systems  one  at  a  time. 

To  ensure  that  NGS  compUes  with  the 
emission  limitation  by  the  dates 
specified,  EPA  has  established  a 
schedule  of  compliance  containing 
interim  deadlines  as  follow. 


Date  o<  binding  contract  for  archh 
tectural/Engtnoering  fwtn  to 
design  and  procure  the  control 
system  needed  (or  complience. 

Start  of  onate  construction  of  the 
control  system  for  the  first  ur\)L 

Inltialion  of  startup  testing: 

First  unit 

Seooftd  unit 

Third  uoit ._. ____.._ _ 


June  1992. 


Jan.  1995. 


May  1997. 
May  1998. 
Feb.  1999. 


rhe  Administrator  may  extend  the 
interim  deadlines  if  NGS  can 
demonstrate  that  compliance  with  the 
final  deadlines  for  compliance,  stated 
above,  will  not  be  affected. 

G.  A4aintenance  Schedule 

The  final  regulation  provides  that  by 
March  16, 1993,  and  every  March  16th 
thereafter,  the  NGS  owner  or  operator  • 
will  prepare  a  long-term  maintenance 
plan  for  NGS  that  maximizes  winter 
down-time  while  accommodating  the 
maintenance  requirements  for  the  other 
generating  facilities  on  the  NGS  grid. 
The  plan  will  cover  the  period  from 
March  16  to  March  15  of  the  next  year 
and  must  provide  at  least  a  full  6  unit- 
weeks  of  maintenance  for  NGS  in  the 
November  1  to  March  15  period,  except 
as  provided  below,  to  further  reduce 
SO2  emissions  during  the  winter.  The 
plan  will  be  developed  as  to  be 
consistent  with  the  criteria  established 
by  the  Western  States  Coordinating 
Council  of  the  North  American  Electric 
Reliability  Council  to  ensure  adequate 
reserve  margin.  The  full  6  imit-weeks  of 
winter  maintenance  need  not  occur  if 
any  of  the  following  circiunstances 
arise. 

1.  There  is  no  need  for  6  imit-weeks  of 
scheduled  periodic  maintenance  in  the 
March  16-March  15  year  covered  by  the 
plan. 

2.  The  reserx'c  margin  on  any 
electrical  system  served  by  NGS  would 
fall  to  an  inadequate  level,  as  defined  by 
the  criteria  referenced  above.  In  such 
case  the  scheduled  maintenance  may  be 


moved  out  of  the  November  1  to  March 
15  period. 

3.  The  cost  of  compliance  with  this 
provision  would  be  excessive.  Costs  of 
compliance  would  be  considered 
excessive  when  the  economic  savings  to 
the  participants  of  moving  NGS' 
maintenance  out  of  the  November  1  to 
March  15  period  exceeds  $50,000  per 
unit-day  of  maintenance  moved. 

4.  A  major  forced  outage  at  a  vmit 
occurs  outside  the  winter  months,  and 
necessary  periodic  maintenance  occurs 
during  the  period  of  forced  outage. 

The  NGS  owner  or  operator  must 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  one  or  more  of  the 
events  listed  above  render  unnecessary 
or  unreasonable  a  full  6  unit-weeks  of 
scheduled  maintenaiKe  during  the 
specified  winter  period.  Where  6  unit- 
weeks  of  scheduled  maintenance  is 
unnecessary  or  unreasonable,  the  NGS 
owner  or  operator  must  nevertheless 
make  best  efforts  to  conduct  as  much 
scheduled  maintenance  as  practicable 
during  the  winter  period.  If  NGS  does 
not  conduct  its  scheduled  winter 
maintenance  (up  to  6  unit-weeks),  it 
must  report  to  EPA  why  it  did  not  do  so. 

When  maintenance  is  being 
conducted  on  a  unit,  the  unit  will  not  be 
in  operation  and  therefore  not  emitting 
SOa.  Thus,  the  shifting  of  NGS 
maintenance  to  die  wintertime  period 
will  further  reduce  NGS  SO»  emissions 
during  the  period  when  NGS  is 
suspected  to  have  its  greatest  impact  on 
the  GCNP.  Further,  because  the 
scheduled  winter  maintenance 
requirement  will  be  implemented  in  the 
winter  of  1993-1994,  it  will  have  the 
effect  of  making  a  degree  of  reasonable 
progress  toward  the  national  visibility 
goal  before  final  compliance  with  the 
emission  limitation  is  required.  Because 
NGS  must,  for  normal  operation, 
conduct  this  maintenance,  rescheduling 
it  in  the  wintertime  period  should  have 
little  economic  impact  on  NGS. 

H.  Air  Quality  Review 

The  installation  and  operation  of  a 
wet  FGD  control  system  at  NGS  (the 
proven  available  technology  that  EPA 
anticipates  will  be  used)  will  lower  the 
exhaust  gas  temperature  from  the  stacks 
and  could  reduce  the  pltune  rise  above 
the  NGS  stacks.  TTie  EPA  and  the 
Arizona  Department  of  Environmental 
Quality  reviewed  the  need  to  reheat  the 
exhaust  gases  to  ensure  appropriate 
plume  rise  with  the  lower  gas  exit 
temperatures  associated  with  meeting  a 
aiO  Ib/MMBtu  emission  limitation  using 
wet  FGD  and  found  that  reheating  of  the 
exhaust  gas  will  not  be  necessary  to 
prevent  a  violation  of  any  national 
ambient  air  quality  standards.  If  the 


exhaust  gas  is  not  reheated,  the  control 
cost  will  be  reduced  significantly. 

If  NGS  were  (o  select  a  wet  FGO  SGb 
control  system,  the  water  content  of  the 
plume  would  increase.  Under  certain 
conditions,  a  white  steam  plume  will 
occur  as  the  water  vapors  condenses 
before  it  dissipates.  This  steam  plume 
may  be  visible  near  the  stack.  However, 
it  will  not  cause  any  visibility 
impairment  in  GCNP  or  surrounding 
mandatory  Class  I  Federal  areas  and 
will  not  interfere  with  the  attainment  of 
any  national  ambient  air  quality 
standards.  Such  steam  plumes  are  not 
subject  to  any  State  or  Federal  visual 
emission  standards  or  regulations. 

III.  Response  to  Comments 

The  September  5, 1989,  February  8, 
1991,  and  August  13, 1991  notices 
requested  comment  on  a  variety  of 
issues  relating  to  attribution  of 
impairment,  cost  of  controls,  and  the 
benefit  expected  from  the  controls.  In 
addition,  EPA  held  a  pubhc  hearing  on 
March  18  and  W,  1991  during  which  EPA 
received  comments  on  its  February  1991 
proposal. 

Under  section  307td)  of  die  Act 
today's  action  must  be  accompanied  by 
a  response  to  each  of  the  significant 
comments,  criticisms,  and  new  data 
submitted  in  written  or  oral 
presentations  during  tl»e  comment 
period.  The  EPA  has  carried  out  this 
duty.  Moreover,  modifications  to  the 
proposed  rule  have  been  made  m 
response  to  public  comments.  The  EPA's 
final  control  strategy  for  NGS  largely 
embodies  public  comments  received 
from  representatives  of  GCT,  EDF,  and 
SRP  which,  in  turn,  were  subject  to 
public  comment  (see,  e.g.,  58  FR  38398 
(August  13, 1991)).  Further,  in  iU 
February  1991  proposal,  EPA  requested 
comment  on  several  control  options 
including,  but  not  limited  to,  the 
following  rule  elements  and  specific 
regulatory  alternatives: 

1.  Emission  limitations,  including 
limitations  ranging  between  0^  and 
0.10  Ib/MMBtu. 

2.  Averaging  times,  indnding  a  3-hour, 
30-day,  and  annual  averaging  period. 

3.  Implementation  schedules, 
including  one  providing  for  plant-wide 
compliance  by  the  year  2000.  As  noted 
below,  EPA  received  many  comments  in 
response  to  the  February  1991  proposal 
supporting,  in  part,  the  control  elements 
adopted  by  EPA,  in  total,  today.  For 
example,  many  citizens  and 
representatives  of  environmental 
organizations  submitted  comments 
supporting  a  0.10  Ib/MMBtu  emission 
limitation,  the  emission  limitation 
adopted  today.  Many  representatives  of 
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industry  and  business  submitted 
comments  supporting  an  annual 
averaging  period  and  a  long  compliance 
schedule. 

During  the  initial  public  comment 
period.  EPA  received  over  400  comments 
including  the  public  hearing  transcript. 
A  summary  of  the  significant  comments, 
criticisms,  and  new  data  submitted  in 
written  or  verbal  presentations  during 
the  public  comment  period  and  EPA's 
responses  are  provided  below  and  in 
supporiing  documents  which  have  been 
placed  in  Docket  A-8»-02A.*".  *» 

During  the  supplemental  comment 
period,  EPA  received  21  additional 
comments.  Two  commenters  objected  to 
requiring  any  additional  pollution 
controls  on  NGS  because  of  the 
uncertainty  in  the  impairment 
attribution.  Eighteen  commenters 
generally  supported  the  adoption  of  a 
control  strategy  consistent  with  the 
MOU.  although  one  commenter 
expresssed  some  concerns  about  the 
compliance  schedule  and  exemption 
from  winter  maintenance.  One 
commenter  objected  because  of  the 
delayed  compliance  and  the  level  of 
control. 

The  SRP.  GCT.  EDF.  the  Wilderness 
Society,  the  National  Wildlife 
Federation,  and  the  Sierra  Club  have 
conditionally  withdrawn  prior 
comments  that  are  inconsistent  with  the 
August  MOU  entered  by  representatives 
of  SRP.  GCT,  and  EDF  and  associated 
recommendations  to  the  Agency.  In  light 
of  this  withdrawal,  some  of  the 
comments  discussed  here  and  in  the 
supplementary  response  to  conunents 
documents  placed  in  the  rulemaking 
docket  are  no  longer  pending  before  the 
Agency  and.  clearly,  no  longer 
"significant"  within  the  meaning  of 
section  307(d)  of  the  Act.  Nevertheless, 
EPA.  has  discussed  them  in  order  to  help 
the  public  better  understand  today's 
action. 

A.  Attribution 

The  EPA  received  a  large  number  of 
comments  on  its  attribution  of  visibility 
impairment  in  the  GCNP  to  NGS.  These 
comments  expressed  a  variety  of 
opinions  including  statements  that  EPA 
hat  already  made  an  attribution 
decision  and  that  EPA  should  not  revisit 
thai  decision,  that  more  than  adequate 
infoimation  was  available  to  make  such 
a  decision  and  that  it  is  clear  from  the 
record  that  certain  visibility  impairment 


"  JCM  Environmental  "Summary  of  Public 
Comments.  Profxised  Revision  to  Arizona  Visibility 
FTP  for  Navajo  Generating  Station"  |uly  1991. 

»•  See  U.S.  EPA.  "Response  to  Public  Comments. 
Proposed  Revisions  to  Arizona -Visibility  FIP," 
September  1991. 


episodes  in  GCNP  are  attributable  to 
NGS.  that  EPA  should  not  make  a 
decision  to  attribute  the  impairment  to 
NGS  until  it  developed  a  strong  source- 
impairment  relationship,  and  that  EPA 
should  not  attribute  the  impairment  to 
NGS  since  it  is  not  the  sole  cause  of  the 
impairment  in  the  GCNP.  In  its  February 
1991  proposal.  EPA  reopened  its 
conunent  period  on  and  exolicitlv 
requested  public  comment  on  its 
preliminary  attribution  decision. 
Therefore.  EPA's  proposed  attribution 
decision  was  subject  to  public  comment. 
As  explained  earlier,  EPA  has  reviewed 
the  available  technical  data  and 
analyses  and  has  concluded  that 
episodic  visibility  impairment  in  GCNP 
is  reasonably  attributable  to  NGS. 

B.  Source-Impairment  Relationship 

Once  EPA  attributed  impairment  to 
NGS,  it  then  had  to  develop  a  source- 
impairment  relationship  in  order  to 
estimate  the  expected  improvements  in 
visibility  resulting  from  the  installation 
of  the  controls. 

In  the  February  1991  proposal.  EPA 
provided  calculations  of  the  relationship 
between  reductions  in  SO2  emissions 
from  NGS  and  the  visibility  at  the 
GCNP.  The  calculations  were  based  on 
the  overall  findings  of  the  WHTTEX 
report  which  used  several  techniques  to 
apportion  NGS'  contribution  to  sulfates 
and  the  resulting  haze  at  GCNP.  The 
EPA  calculated  two  measures  of 
visibility  improvements,  one  seasonal 
average  change  in  standard  visual  range 
and  the  other  a  distribution  of  days 
where  control  of  NGS  would  result  in 
several  levels  of  contrast  changes.  The 
EPA  received  several  comments  that  its 
calculations  used  to  estimate  the 
distribution  of  days  when  the  reduction 
in  SOz  emissions  from  NGS  would  result 
in  perceptible,  quite  noticeable,  and 
very  apparent  change  in  contrast  in 
GCNT  were  in  error  because  the  final 
contrast  assessment  did  not  take  into 
account  natural  (Rayleigh)  atmospheric 
scattering  of  light.  "The  EPA  agrees  that 
these  calculations  did  not  take  into 
account  Rayleigh  scattering.  However, 
EPA's  seasonal  visual  range  estimated 
in  the  February  1991  proposal,  did  not 
include  error  as  some  commenters  had 
alleged  and  is  relied  on  in  today's 
action. 

The  EPA  has  received  new 
information  during  the  comment  period 
which  has  improved  its  understanding  of 
the  source-impairment  relationship. 
Based  on  this  and  other  available 
information,  EPA  has  refined  the  source- 
impairment  relationship  and  concluded 
that  it  is  as  described  in  the  Source- 


Impairment  discussion  in  "Today's 
Action"  above. 

C.  Emission  Limitation 

Individuals  and  groups  that 
commented  on  the  emission  limitation 
generally  requested  that  EPA  adopt  a 
requirement  for  the  maximum  level  of 
control  or  no  controls  at  all.  No 
commenters  supported  the  50  percent 
control  level.  Some  commenters 
supported  an  SRP  proposal,  now 
withdrawn,  which  called  for  a  70 
percent  level.  Most  commenters  on  the 
emission  limitation  supported  a  90  or  95 
percent  control  level.  The  commenters 
that  did  not  support  controls  did  so 
because  of  the  cost  of  the  controls  and/ 
or  the  alleged  lack  of  a  strong 
demonstrated  source-impairment 
relationship.  As  discussed,  EPA  believes 
that  an  adequate  source-impairment 
relationship  does  exist  for  EPA  to 
require  NGS  to  control  its  emissions. 
The  control  strategy  that  EPA  is 
promulgating  today  will  provide  a  90 
percent  reduction  in  the  SO2  emissions 
from  NGS  at  a  cost  below  that  which 
would  have  been  necessary  to  meet  the 
control  strategy  EPA  proposed  in 
February  1991.  Thus,  the  control  strategy 
adopted  by  EPA  satisfies  both  groups  of 
commenters  in  that  it  will  result  in  a 
greater  emission  reduction  at  a  lower 
cost.  Further,  as  noted  previously,  EPA 
must  balance  a  number  of  factors  in 
taking  action  today  under  section  169A. 
Such  action  must  be  balanced  in  light  of 
EPA's  statutory  mandate  set  out  in 
section  169A  to  make  "reasonable 
progress"  toward  the  national  goal  of 
"the  prevention  of  any  future,  and  the 
remedying  of  any  existing,  impairment 
of  visibility  in  mandatory  class  I  Federal 
areas  which  impairment  results  from 
man-made  air  pollution."  The  EPA 
carefully  has  weighed,  for  example,  the 
estimated  cost  of  compliance  with 
today's  emission  limitation  and  the 
visibility  benefits  expected  to  be 
realized  and  concluded  that  today's 
control  strategy,  taken  together,  is  a 
reasonable  exercise  of  its  delegated 
rulemaking  authority  under  section 
169A. 

D.  Averaging  Time 

Several  commenters  supported  a  snort 
(3-hour)  averaging  time  stating  that  it 
would  ensure  that  maximum  visibility 
protection.  Some  of  these  comments 
have  been  withdrawn.  Other 
commenters  supported  a  longer  (30  days 
to  annual]  averaging  time  stating  that  it 
would  eliminate  the  need  for  expensive 
backup  control  equipment.  The  EPA's 
adoption  of  the  control  strategy,  which 
includes  an  annual  rolling  average 
emission  limitation,  will  eliminate  the 
need  for  the  backup  equipment. 
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Hourever.  the  control  strategy  also 
inclades  ■  tthngent  emission  timitation 
and  winter  maintenance  scheduling  to 
ensure  maxinrain  Tisibility  protection. 

E.  Compliance  Schedufe 

Several  conunentera  noted  that 
section  lOOA  oi  the  Act  requires  ftat 
BART  emission  iimitatiotts  be  met 
withia  S  years.  Some  of  the  commenters 
have  since  withdrawn  these  comments. 
Others  oonunented  that  it  was  legally 
permissible  for  oooipliance  with  a  BART 
emission  Mniitation  to  extend  beyond  5 
years,  in  BPA's  A«^gost  1991  notioe 
reopening  the  comment  period.  EPA 
published  a  Biemoraodum  from  its 
Office  of  Certeral  Counsel  that 
described  the  k^  basis  for  the  1997, 
1998k  and  1999  compliaooe  scbeduk 
adopted  today.  No  adverse  comments 
addressing  the  legal  basis  were  received 
during  the  supplemental  comment 
period.  Therefore,  as  discussed  in  the 
August  1991  notice.  EPA  is  rdying 
principaDy  on  the  reasonable  progress 
requirements  of  section  169A(b}(2).  Tbe 
requirements  of  that  section,  whidi 
encompasses  both  the  long-term 
strategy  and  BART  provisions,  are  met 
by  today's  action. 

F.  BAR  T  Cuidelines 

In  the  February  1991  proposal  (56  PR 
5178  col.  i\.  EPA  requested  comments  on 
two  potential  revisions  to  the  BART 
Guidelines.  First  EPA  requested 
comment  on  the  continued  use  of  the 
new  source  performance  standards  as  a 
base  For  the  BART  analysis.  Second, 
EPA  requested  comment  on  whether  it 
should  include  the  consideration  of  die 
value  of  marketable  allowances  when 
estimating  the  cost  of  control  sjrstema. 
The  EPA  received  several  comments  on 
both  issues.  However,  in  making  its  final 
determination  on  today's  action,  neither 
of  these  issues  were  significant. 
Therefore.  EPA  is  not  making  a  final 
decision  on  whctiier  to  revise  the  BART 
Guidelines  at  this  time. 

C.  CostofControis 

Several  conanenters  alleged  that  EPA 
may  have  overestimated  the  economic 
impact  of  the  controls.  They  also  noted 
that  coats  are  quite  smaO  when  divided 
ap  aoMDg  the  various  consumers.  Other 
oommentars  alleged  that  the  increaaed 
cost  will  have  a  signtOcant  impact  on 
the  consumers.  Hw  EPA  has 
recalcolated  the  coat  of  the  controls  of 
today's  final  action  based  upon  the  new 
information  provided  by  SRP.  Those 
numbers  may  be  overestimates  of  the 
actual  cost  oif  oontroi.  Even  if  the  actaal 
control  costs  are  consistent  wdth  SRP 
and  EPA  estimates,  as  noted,  EPA  has 
condaded  that  today's  action  achieves 


greater  visibittty  benefit  at  less  cost  ^an 
EPA's  Febraary  1991  proposed  option. 
Moreover,  by  balancing  the  estimated 
costs,  expected  visibility  improvement 
and  other  relevant  factors  EPA  has 
concluded  diat  the  expected 
improvements  in  the  visibility  in  the 
GCNP  Justify  the  estimated  costs. 

Several  commenters  noted  that  the 
recipients  of  CAP  water  faoe  a  ^eater 
price  iaoease  than  electricity  customers 
or  will  otherwise  bear  a  signiTtcant 
economic  hardship  as  a  result  of  the 
control  costs  of  today's  action.  As 
diacuBsed  in  the  Regoiatory  Flexibilrty 
Act  (RFA)  section  l)elow.  EPA  cannot 
estimate  every  potential  indirect  cost  of 
today's  action.  Nevertheless.  EPA  has 
carefully  constdered  ^  potential 
fanpacts  of  today's  action  on  recipients 
of  CAP  water,  tndading  farmers 
receiving  such  water.  Ilie  Central 
Arizona  Water  Conservation  District 
(CAWCD)  submitted  an  estimate  of  a  7 
percent  to  10  percent  increase  in 
agricultural  water  rates,  resulting  in  an 
increased  wato'  cost  of  nearly  $10,000 
per  year  for  a  typical  family  farmer.  The 
EPA  estimates  such  an  increase  would 
be  less  than  a  2  percent  increase  in  the 
total  variable  costs  of  a  typical  farm.  At 
the  present  time,  a^icultural  water  in 
Arizona  receives  a  substantial  Federal 
subsidy.  Curraat  Federal  policy  calls  for 
phasing  out  the  water  subsidy.  When 
the  subsidy  is  etimiBated.  the  impact  of 
the  increased  cost  at  NCS  will  be  an 
even  smaller  perosntage  of  both  total 
variable  cost  and  total  water  cost.  The 
EPA  has  weighed  and  balanced  the 
costs  of  today's  action,  the  expected 
visibility  improvement  and  other 
requisite  considerations  and  concluded 
that  today's  oontroi  strategy,  taken 
together,  constitates  a  reasonable 
exercise  of  EPA's  delegated  rulemaking 
authority  under  section  109A  of  the  Act 

H.  Impact*  OB  Other  CioBS  I  Areas 

Several  commenters  noted  the  impact 
of  NGS  on  the  other  class  I  areas  in  the 
region  known  »*  the  "Golden  Circle." 
Two  of  the  commenters  provided 
photographs  and  modeling  to  support 
their  statements.  The  EPA  agrees  that 
NGS  coald  cooMbute  to  the  visibility 
impairment  in  those  other  areas,  but  the 
data  and  modeling  that  were  presented 
were  not  adequate  for  EPA  to  use  io 
making  a  definitive  determinatioa  on 
attribation  of  the  impairment  in  those 
areas  to  NGS.  However,  the  controls 
that  are  being  leqnired  today  will 
significantly  reduce  if  not  diminate 
NGS'  coatribotioa  to  the  visibility 
impatixnent  in  those  areas. 


/  Seasonal  Control* 

In  the  February  1901  propoaaL  EPA 
reqaested  comment  on  whether,  as  a 
policy  matter,  it  should  allow  seasonal 
controls  at  r4GS  and  whether,  if 
technically  justified,  seasonal  controls 
would  be  legally  permissible.  Several 
commenters  reoommsncted  that  EPA 
adopt  a  control  strategy  for  NGS  that 
inohide  seasonal  oontrois  and/or 
conmiented  that  saasooal  controls  could 
lawfully  constitute  an  emissios 
limitation  repiesentiag  BART  ander 
section  IflfiA.  Several  others  commented 
that  the  technical  record  did  not  support 
seasonal  controls  and/or  commented 
that  as  8  legal  matter  seasond  controls 
could  not  constitute  an  emission 
limitation  under  section  109A.  During 
the  comment  period,  the  GCT  and  its 
consultants  presented  analyses,  which 
are  in  the  rulemaking  docket 
demonstrating  that  NGS*  emissions  may 
significantly  impair  visibility  year-round 
at  the  GCNP  as  well  as  other  Class  I 
areas  in  the  region.  For  example,  a 
simple  transport  and  transformation 
model  of  NGS  emissions  over  a  S-year 
period  indicated  impacts  at  GCNP  in 
seasons  other  than  winter.  While  the 
degree  of  visibility  impairment  during 
these  impacts  is  less  than  those 
documented  by  other  studies  during  the 
winter  period,  the  impacts  ara 
nevertheless  stitingly  suggestive  of 
attributable  impairment  in  non-winter 
seasons.  Further,  the  analyses  suggest 
that  NGS  emissions  coukl  impair 
visibility  in  surrounding  Qass  I  areas 
between  60  and  80  percent  of  the  time 
year-round.  For  the  foregoing  reasons. 
EPA  concludes  that  year-round  controls 
are  appropriate  in  this  action.  The  EPA's 
decision  also  is  oonsistent  with  the 
recommendations  of  the  parties.  WUle 
EPA's  regulations  do  not  cover  regioeal 
haze  effects  from  existing  sooroes,  EPA 
also  notes  that  today's  action  will  lead 
to  re^onal  haxe  ben^ts  as  well 
Therefore,  EPA  need  not  determine 
whether  such  oontrois  would  be  legeUy 
permissible. 

/.  Monetary  Benefits 

In  the  February  1991  proposal  B>A 
noted  that  it  was  not  legally  required  to 
estimate  the  nu>netar>  benefits 
associated  wi\k  improviog  visibility  in 
the  GCNP.  However,  as  a  check  of  the 
reasonableness  of  its  approach.  EPA 
evaluated  and  considered  the  benefit 
analysis  developed  as  a  part  of  the  draft 
RIA  for  the  proposed  rule.  The  EPA 
requested  comment  on  its  monetary 
benefits  analysis  end  a  monetary 
benefits  analysis  conducted  by  SRP. 
Some  commenters  stated  that  EPA  and 
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SRP  had  underestimated  the  monetary 
benefits  while  others  indicated  that 
EPA's  benefits  were  overstated.  Because 
the  benefits  analysis  forms  no  part  of 
legal  basis  for  today's  action,  EPA  is  not 
responding  to  those  comments. 

IV.  EDF  V.  Reilly 

Today's  action  regarding  NGS 
completes  EPA's  obligations  under  the 
settlement  agreement  in  EDF  v.  Reilly, 
No.  C82-6850  (N.D.  Cal.).  and  under  the 
first  round  of  SIP/FIP  planning  called  for 
in  the  visibility  regulations. 

V.  Nonprecedential  Effect  of  This  Action 

Today's  promulgation  is  limited  to  the 
rulemaking  requiring  an  SOj  emission 
limitation  for  NGS  in  order  to  remedy  a 
single-source  visibility  impairment  in  the 
GCNP  that  is  traceable  to  NGS  and. 
hence,  remediable  under  EPA's  1980 
visibility  regulations.  As  such,  it  has  no 
direct  precedential  effect  on  any  other 
rulemaking  action  EPA  might  undertake 
in  the  future  regarding  other  existing 
sources  or  Class  I  areas.  This  is  so 
because  the  outcome  of  this  rulemaking 
has  been  highly  dependent  upon  facts 
and  circumstances  that  are  unique  to 
this  proceeding  and  thus  does  not  apply 
to  other  cases.  For  example,  the  tracer 
studies  and  other  analyses  contained  in 
the  WHTTEX  and  NGSVS  reports  that 
are  key  to  a  showing  that  impairment  at 
GCNP  is  traceable  to  NGS  are  not  being 
approved  for  use  in  any  other 
rulemaking  addressing  other  potential 
sources  of  visibility  impairment.  Should 
EPA  or  State  agencies  conduct  visibility 
rulemakings  regarding  other  Class  I 
areas  and  other  existing  sources  of 
pollution  in  the  future,  they  will  need  to 
rely  on  attribution  techniques 
appropriate  for  those  other  areas  and 
sources  in  order  to  make  reasoned 
regulatory  decisions.  They  will  not  be 
able  to  rely  solely  on  WHITEX  or 
NGSVS  findings  that  specifically 
address  the  GCNP  and  NGS  to 
determine  the  existence  of  impairment 
that  is  reasonably  attributable  to  any 
such  other  source.  Likewise,  neither  the 
methodology  used  for  establishing  the 
expected  improvement  in  visibility  that 
could  be  anticipated  to  result  from  use 
of  alternative  SOi  control  systems  nor 
the  final  emission  limit  being 
promulgated  today  will  have  direct 
precedential  effect  elsewhere.  The 
statutory  requirement  that  EPA  weigh 
various  factors  before  reaching  a 
decision  is  by  nature  a  case-specific 
process. 

A.  Classification 

Executive  Order  No.  12291  requires 
each  Federal  agency  to  determine  if  a 
regulation  is  a  "major"  rule  as  defined 


by  the  order  and  "to  the  extent 
permitted  by  law,"  to  prepare  and 
consider  an  RIA  in  connection  with 
every  major  rule.  Major  rules  are 
defined  as  those  likely  to  result  in: 

1.  An  annual  effect  on  the  economy  of 
$100  million  or  more. 

2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
Federal,  State,  or  local  government 
agencies:  or  geographic  region. 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  EPA  judged  the  February  1991 
proposed  regulation  for  NGS  to  be  a 
major  rule  based  on  projected 
annualized  costs  potentially  in  excess  of 
$100  million.  The  EPA  then  prepared  a 
preliminary  RIA  that  included  estimates 
of  costs,  benefits,  and  net  benefits  for 
three  control  options.  The  preliminary 
analysis,  titled  "Regulatory  Impact 
Analysis  of  a  Revision  of  the  Federal 
Implementation  Plan  for  the  State  of 
Arizona  to  Include  SOj  Controls  for  the 
Navajo  Generating  Station,"  and  an 
addendum,  titled  "Addendum  to  the 
Regulatory  Impact  Analysis  of  a 
Revision  of  the  Federal  Implementation 
Plan  for  the  State  of  Arizona  to  Include 
SOj  Controls  for  the  Navajo  Generating 
Station"  are  available  in  Docket  A-89- 
02A. 

In  light  of  the  reduced  estimated  cost 
of  this  rule,  the  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
action  from  the  RIA  requirements. 
Therefore.  EPA  did  not  finalize  the 
preliminary  RIA. 

B.  Paperwork  Reduction  Act 

This  rule  will  impose  a  modest 
reporting  burden  on  the  participants  of 
the  NGS  to  enable  EPA  to  ensure 
compliance  with  the  emission  limits. 
Because  the  reporting  burden  affects 
only  a  single  source,  it  is  not  subject  to 
OMB  review  under  the  Paperwork 
Reduction  Act. 

C.  Section  317(c)  Economic  Impact 
Assessment 

This  action  is  taken  pursuant  to 
sections  169A  and  110(c)  of  the  Act,  and 
a  section  317(c)  economic  impact 
assessment  may  not  be  required. 
However,  all  of  the  analytical 
requirements  of  section  317(c)  have  been 
met.  The  section  317(c)(1)  analysis  of 
alternative  regulations,  and  the  impact 
of  varying  the  effective  date,  are 
essential  considerations  in  promulgating 
this  revision  to  the  FIP  for  Arizona.  Each 
of  the  section  317(c)  requirements  are 
included  in  the  BART  analysis  prepared 


by  EPA.  Portions  of  the  economic  impact 
assessment  are  revised  in  this  notice 
based  on  additional  information  and 
comments  provided  to  EPA. 

D.  Regulatory  Flexibility  Act 

Under  the  RFA.  5  U.S.C.  601-612,  EPA 
must  prepare  for  rules  subject  to  notice 
and  comment  rulemaking  initial  and 
final  regulatory  flexibility  analyses 
describing  the  impact  on  small  entities 
which  includes  small  businesses,  small 
not-for-profit  enterprises,  and 
governmental  entities  with  jurisdiction 
over  populations  of  less  than  50,000.  The 
requirement  of  preparing  such  is 
inapplicable,  however,  if  the 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
(see  5  U.S.C.  605(b)). 

In  the  February  1991  proposal,  the 
Administrator  certified  that  the 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  none 
of  the  participants  of  NGS  are  classified 
as  small  according  to  the  guidelines 
developed  by  the  Small  Business 
Administration.  Moreover,  EPA 
estimated  that  for  all  of  the  electric 
utilities  using  NGS  power,  the  impact  on 
electric  utility  rates  would  be 
substantially  less  than  5  percent. 

Similarly,  the  emission  limitation 
being  established  today  does  not  have  a 
direct  impact  on  and  will  not  apply  to  a 
substantial  number  of  small  entities 
because  non%  of  the  participants  of  NGS 
subject  to  today's  action  are  classified 
as  small  according  to  the  guidelines 
developed  by  the  Small  Business 
Administration.  Further,  during  the 
comment  period  on  the  February  1991 
proposal  and  the  August  1991 
supplemental  notice,  SRP,  NPC,  and 
CAWCD  submitted  comments  indicating 
that  the  potential  indirect  costs  that  may 
be  passed  on  to  customers  of  the  NGS 
participants  were  less  than  those 
estimated  by  EPA. 

The  comments  on  potential  indirect 
costs  incurred  by  rate  payers  submitted 
by  SRP,  NPC.  CAWCD.  and  others  do 
not  address  the  costs  incurred  directly 
by  the  NGS  participants,  the  entities 
that  are  subject  to  and  directly  impacted 
by  today's  action  and  that  do  not  qualify 
as  "small."  Further,  except  for  the 
general  comments  submitted  by  the 
Bureau  of  Reclamation,  the  comments 
do  not  address  EPA's  conclusion  under 
the  RFA  that  the  proposed  rule  would  • 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Before  discussing  the 
comments,  EPA  notes  that  it  cannot  and 
is  not  legally  required  to  foresee  all  of 
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the  indirect  impacts  associated  with 
today's  action.  The  EPA  cannot 
anticipate  how  the  NGS  participants 
will  seek  to  pay  for  the  costs  associated 
with  today's  action,  the  decisions  that 
public  utility  commissions  will  confront 
and  make,  etc.  Nevertheless,  EPA  has 
considered  and  attempted  to  respond  to 
those  comments  addressing  indirect 
costs  impacting  potential  small  entities 
in  order  to  explain  more  fully  for  the 
public  the  Administrator's  Finding  under 
the  RFA  that  today's  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

In  the  draft  RIA,  EPA  estimated  a  $92 
million  per  year  control  cost  would 
increase  SRP's  and  NPC's  electric  rates 
by  a  maximum  of  3.1  percent  and  4.4 
percent,  respectively.'"  The  EPA 
estimated  that  of  the  six  utilities 
receiving  power  from  NGS,  these  two 
would  experience  the  greatest  electric 
rate  increases  if  power  generation  costs 
were  passed  through  completely  to 
consumers  because  both  SRP  and  NPC 
rely  on  25  percent  of  NGS  electricity  for 
their  total  sales  and  each  has  a  low 
average  cost/kWh  relative  to  the  other 
four  participants.  Further,  EPA 
estimated  that  these  percentage 
estimates  likely  were  overestimates  due 
to  various  dampening  effects  omitted 
from  the  calculation. 

The  NPC  submitted  comments  on 
EPA's  February  1991  proposal  in  which 
it  estimated  that  the  control  costs  would 
result  in  a  2.27  percent  increase  for  its 
residential  customers.  The  SRP  also 
submitted  conmients  on  the  February 
1991  proposal  in  which  it  estimated  that 
a  control  strategy  costing  $90  million 
would  result  in  a  2.1  percent  to  2.5 
percent  increase  to  its  rate  payers. 
These  estimated  increases  are  less  than 
the  5  percent  impact  estimated  in  EPA's 
February  1991  proposal.  Further,  these 
costs  may  be  overestimated  in  that,  for 
example,  today's  control  option  is 
cheaper  than  that  advanced  in  the 
February  1991  proposal.  In  addition,  the 
sale  of  SOt  allowances  under  the  SOt 
allowance  trading  program  established 
by  EPA  under  title  IV  of  the  Act  may 
mitigate  costs. 

In  the  draft  RIA  for  the  February  1991 
proposal,  EPA  also  estimated  the 
economic  impact  on  CAP  water  users. 
The  EPA  estimated  an  18  percent 
increase  in  water  costs  for  farmers 
receiving  agricultural  water  from  the 
CAP.  This  estimate  translated  into  a 
$ll/acre-foot  increase  (3  cents  per  1000 
gallons  of  water]  raising  the  total  annual 
variable  costs  for  a  800-900  acre  farm 


*•  See  generally  "Draft  Regulatory  Impact 
Analysis  of  a  Revision  of  the  Federal 
IniplementBtion  Plan  for  the  State  of  Arizona  to 
Include  SOi  Controls  for  the  Navajo  Generating 
Station." 


(the  size  of  the  average  farm  served  by 
CAP)  by  3-4  percent  per  year  ($22,000/ 
year).  "The  EPA  further  explained  why 
these  costs  were  anticipated  to  be 
overestimates  and  how  the  costs 
compared  with  imsubsidized  non-CAP 
water. 

At  the  public  hearing  on  the  February 
1991  proposal,  a  member  of  the  Board  of 
Directors  of  the  CAWCD  testified  that 
their  analysis  concluded  the  NGS 
control  costs  would  result  in  a  $4.50  per 
acre-foot  increase  in  CAP  water,  less 
than  EPA's  $11  estimate.  The  CAWCD 
further  testified  that  the  $4.50/acre-foot 
would  translate  into  an  annual  cost 
increase  of  $7,200  for  the  average  farmer 
irrigating  800  acres.  In  comments  dated 
September  6, 1991  addressing  the 
proposal  identified  in  EPA's  August  1991 
supplemental  notice,  CAWCD  generally 
commented  that  the  control  costs  will 
add  7  to  10  percent  to  the  annual  costs 
of  its  water  delivery  and,  in  turn, 
additional  costs  of  nearly  $10,000  per 
year  for  CAP  water  for  a  typical  farmer, 
costs  of  approximately  $3  million 
annually  on  all  of  its  municipal  water 
suppliers  taken  together,  and  a  $1.5 
million  annual  increase  on  Indian  tribes. 

As  evident,  the  CAWCD  cost  figures 
are  inconsistent  in  that  testimony  at  the 
public  hearing  and  the  written  text 
accompanying  that  testimony  estimated 
an  annual  impact  of  $7,200  on  the 
average  farmer,  plus  comments  dated 
September  6, 1991  estimated  that  costs 
would  be  "neariy  $10,000  per  year."  The 
inconsistency  is  further  perplexing  in 
that  the  option  advanced  in  the  August 
1991  notice  was  less  e;cpensive  than  that 
identified  in  the  February  1991  proposal. 
Because  CAWCD's  comments  on  costs 
are  general  and  undocimiented,  EPA 
cannot  check  their  derivation.  In  any 
case,  both  cost  figures  are  less  than  half 
of  that  identified  in  EPA's  draft  RIA.  The 
EPA  estimates  that  the  $7,200  and 
$10,000  cost  figures  submitted  by 
CAWCD  would  translate  into  a  1 
percent  to  2  percent  increase  in  total 
variable  costs  for  the  average  farmer. 
The  EPA  has  no  reason  to  beheve  that 
the  percentage  increase  in  costs  of 
water  for  municipal  suppliers  or  Indian 
tribes  will  be  substantially  different 
from  the  economic  impact  on  farmers 
purchasing  CAP  water.  Further,  as  noted 
above,  the  owner  of  NGS  may 
substantially  mitigate  the  costs  of 
today's  action  by  selling  SOj 
allowances.  This,  in  turn,  should  curb 
any  indirect  costs  incurred. 

Finally,  in  commenting  on  EPA's 
February  1991  proposal,  the  Bureau  of 
Reclamation  (the  Bureau)  generally 
commented  on  EPA's  conclusion  that  an 
initial  RFA  was  unnecessary  by  noting 


that  testimony  at  the  public  hearing 
provided  evidence  of  adverse  impacts 
on  small  businesses,  farmers, 
governmental  entities,  and  Indian  tribes. 
In  its  only  example  of  cost  impacts,  the 
Bureau  commented  that  the  agricultural 
customers  of  the  CAWCD  could 
experience  increases  in  their  water  rates 
of  approximately  $10  per  acre-foot 
which,  they  commented,  would  result  in 
a  16  percent  increase  in  annual  costs  for 
CAWCD's  large  customers. 

The  Bureau's  comments  that 
agricultural  customers  of  CAWCD  could 
experience  increases  in  water  rates  of 
approximately  $10  per  acre-foot  are 
inconsistent  with  CAWCD's  own 
comments  which  suggested  an  impact  of 
approximately  $4.50  per  acre-foot  and, 
further,  were  not  substantiated.  In 
addition,  the  Bureau's  $10  per  acre-foot 
estimate  is  lower  than  EPA's  more 
conservative  estimate.  The  Bureau's 
conunents  also  were  based  on  the 
February  1991  option  which,  as  noted,  is 
more  costly  than  today's  final  action. 
Based  on  the  CAWCD  comments,  EPA 
estimates  that  today's  action  will  result 
in  less  than  a  2  percent  increase  in  the 
total  variable  costs  for  the  average 
CAWCD  farmer. 

As  noted,  EPA  has  estimated  the  cost 
impacts  on  the  residential  customers  of 
SRP  and  NPC.  Residential  customers  are 
usually  the  category  of  consumers 
bearing  the  greatest  impact  in  cost 
increases  because  most  utility  rate 
structures  typically  charge 
incrementally  less  for  the  more  power 
that  is  consumed.  Further,  as  noted,  EPA 
expects  the  impacts  on  the  residential 
customers  of  NPC  to  be  higher  than  any 
other  customers  of  the  NGS  participants. 
Thus,  EPA's  estimate  of  the  impact  on 
NPC  residential  customers  serves  as  a 
worst-case  check  on  the  potential 
electricity  rate  impacts  on  other 
potential  customers.  The  impact  on  all 
potential  small  entities,  including  school 
districts,  local  governments,  business 
establishments,  not-for-profit 
enterprises,  etc.,  should  be  similar  or 
smaller.  Thus,  not  only  were  the 
Bureau's  general  claims  about  potential 
impacts  on  small  entities  undocumented, 
but  EPA  believes  its  consideration  of  the 
impacts  on  residential  rate  payers 
affords  a  reasonable  check  of  the 
potential  impacts  on  other  NGS 
electricity  customers. 

Accordingly,  for  all  of  the  reasons 
stated,  I  hereby  certify  that  the 
regulation  being  promulgated  today  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


5Qia6         Federal  Register    /  Vol.  56,  No.  192  /  Thursday.  October  3.  1991  /  Rules  and  Regulations 


T.  Interagency  Review 

This  final  nile  was  submitted  to  OMB 
for  review.  Drafts  submitted  to  OMB  for 
review,  written  comments  on  these 
drafts  by  OMB  or  other  agencies,  and 
FPA's  written  responses  to  such 
comments  have  been  placed  in  the 
rulemaking  docket. 

List  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  eontrol.  Nitrogen 
dioxide,  Particulate  matter.  Carbon 
monoxide.  Ozone.  Lead.  Sulfur  oxides. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  1&  1991. 
VViUiam  K.  ReUly, 

Administrator. 

PART  52— {AMENOEOl 

1.  The  authority  for  part  52  continues 
to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.145  is  amended  by 
adding  paragraph  (d]  to  read  as  follows: 

§52.145    VisibWty  protection. 

(d)  This  paragraph  is  apphcable  to  the 
fossil  fuel-fired,  steam-generating 
equipment  designated  as  Units  1,  2,  and 
3  at  the  Navajo  Generating  Station  in 
the  Northern  Arizona  Intrastate  Air 
Quality  Control  Region  (S  81.270  of  this 
chapter). 

(1)  Definitions. 

Affected  Unit(s)  means  the  steam- 
generating  unit(s)  at  the  Navajo 
Generating  Station,  all  of  which  are 
subject  to  the  emission  limitation  in 
paragraph  (d)(2)  of  this  section,  that  has 
accumulated  at  least  365  boiler 
operating  days  since  the  passage  of  the 
date  defined  in  paragraph  (d)(6)  of  this 
section  applicable  to  it. 

Administrator  means  the 
Administrator  of  EPA  or  his/her 
designee. 

Boiler  Operating  Day  for  each  of  the 
boiler  units  at  the  Navajo  Generating 
Station  is  defined  as  a  24-hour  calendar 
day  (the  period  of  time  between  12:01 
a.m.  and  12:00  midnight  in  Page. 
Arizona)  during  which  coal  is 
combusted  in  that  unit  for  the  entire  24 
hours. 

Owner  or  Operator  means  ttie  owner, 
participant  in.  or  operator  of  the  Navajo 
Generating  Station  to  which  this 
paragraph  is  apphcable. 

Unit-Weeli  of  Maintenance  means  a 
period  of  7  days  during  which  a  fossil 
fuel-fired  steam-generating  unit  is  under 
repair,  and  no  coal  is  combusted  in  the 
unit. 

(2)  Emission  limitation.  No  owner  or 
operator  shaD  discharge  or  cause  the 


discharge  of  sulfur  oxides  into  the 
atmosphere  in  excess  of  42  ng/J  [0.10 
pound  per  million  British  thermal  units 
(Ib/MMBtu)]  heat  input. 

(3)  Compliance  determination.  Until  at 
least  one  unit  qualifies  as  an  affected 
unit,  no  compliance  determination  is 
appropriate.  As  each  unit  qualifies  for 
treatment  as  an  affected  unit,  it  shall  be 
included  in  the  compliance 
determination.  Compliance  with  this 
emission  limit  shall  be  determined  daily 
on  a  plant-wide  rolling  annual  basis  as 
follows: 

(i)  For  each  boiler  operating  day  at 
each  steam  generating  imit  subject  to 
the  emission  limitation  in  paragraph 
(d)(2)  of  this  section^  the  owner  or 
operator  shall  record  the  unit's  houriy 
SOi  emissions  using  the  data  from  the 
continuous  emission  monitoring 
systems,  [required  in  paragraph  (d)(4)  of 
this  section]  and  the  daily  electric 
energy  generated  by  the  unit  (in 
megawatt-hours)  as  measured  by  the 
megawatt-hour  meter  for  the  unit. 

(ii)  Compute  the  average  daily  SOi 
emission  rate  in  ng/J  (Ib/MMBtu) 
following  the  procedures  set  out  in 
method  19.  appendix  A,  40  CFR  part  60 
in  effect  on  October  3. 1991. 

(iii)  For  each  boiler  operating  day  for 
each  affected  unit  calculate  the  product 
of  the  daily  SOi  emission  rate 
(computed  according  to  paragraph 
(d)(3)(ii)  of  this  section)  and  the  daily 
electric  energy  generated  (recorded 
according  to  paragraph  (d](3](i)  of  this 
section)  for  each  unit. 

(iv)  For  each  affected  unit,  identify  the 
previous  365  boiler  operating  days  to  be 
used  in  the  compliance  determination. 
Except  as  provided  in  paragraphs  (d)(9] 
and  (d](10)  of  this  section,  all  of  the 
immediately  preceding  365  boiler 
operating  days  will  be  used  for 
compliance  determinations. 

(v)  Sum,  for  all  affected  units,  the 
products  of  the  daily  SOj  emission  rate- 
electric  energy  generated  (as  calculated 
according  to  paragraph  (d)(3)(ii)  of  this 
section)  for  the  boiler  operating  days 
identified  in  paragraph  (d)(3)(iii)  of  this 
section. 

(vi)  Sum,  for  all  affected  units,  the 
daily  electric  energy  generated 
(recorded  according  to  paragraph 
(d)(3](i)  of  this  section]  for  the  boiler 
operating  days  identified  in  paragraph 
(d)(3)(iii)  of  this  section. 

(vii)  Calculate  the  weighted  plant- 
wide  annual  average  SOa  emission  rate 
by  dividing  the  sum  of  the  products 
determined  according  to  iv  above  by  the 
sum  of  the  electric  energy  generated 
determined  according  to  paragraph 
(d)(3)(v)  of  this  section. 

(viii)  The  weighted  plant-wide  annual 
average  SOi  emission  rate  shall  be  used 


to  determine  comphance  with  the 
emission  Hmitation  in  paragraph  (d)(2) 
of  this  sectioo, 

(4)  Continuous  emission  monitoring. 
The  owner  or  operator  shall  install, 
maintain,  and  operate  continuous 
emission  monitoring  systems  to 
determine  compliance  with  the  emission 
limitation  in  paragraph  (d)(2)  of  this 
section  as  calculated  in  paragraph  (d)(3) 
of  this  section.  This  equipment  shall 
meet  the  specifications  in  appendix  B  of 
40  CFR  part  60  in  effect  on  October  3, 
1991.  The  owner  or  operator  shall 
comply  with  the  quahty  assurance 
procedures  for  continuous  emission 
monitoring  systems  found  in  appendix  F 
of  40  CFR  part  60  in  effect  on  October  3. 
1991. 

(5)  Reporting  requirements.  For  each 
steam  generating  unit  subject  to  the 
emission  limitation  in  paragraph  (d)(2) 
of  this  section,  the  owner  or  operator 

(i)  Shall  furnish  the  Administrator 
written  notification  of  the  SOj,  oxygen, 
and  carbon  dioxide  emissions  according 
to  the  procedures  found  in  40  CFR  §  60.7 
in  effect  on  October  3. 1991. 

(ii)  Shall  furnish  the  Administrator 
written  notification  of  the  daily  electric 
energy  generated  in  megawatt-hours. 

(iii)  Shall  maintain  records  according 
to  the  procedures  in  40  CFR  60.7  in  effect 
on  October  3. 1901. 

(iv)  Shall  notify  the  Administrator  by 
telephone  or  in  writing  within  one 
business  day  of  any  outage  of  the 
control  system  needed  for  compliance 
with  the  emission  limitation  in 
paragraph  (d)(2)  of  this  section  and  shall 
submit  a  follow-up  written  report  within 
30  days  of  the  repairs  stating  how  the 
repairs  were  accomplished  and 
justifying  the  amount  of  time  taken  for 
the  repairs. 

(6)  Compliance  dates.  The 
requirements  of  this  paragraph  shall  be 
applicable  to  one  unit  at  the  Navajo 
Generating  Station  beginning  November 
19, 1997,  to  two  units  beginning 
November  19, 1998,  and  to  all  units 
beginning  on  August  19. 1999. 

(7)  Schedule  of  compliance.  The 
owner  or  operator  shall  take  the 
following  actions  by  the  dates  specified: 

(i)  By  June  1. 1992.  award  binding 
contracts  to  an  architectural  and 
engineering  firm  to  design  and  procure 
the  control  system  needed  for 
compliance  with  the  emission  limitation 
in  paragraph  (d)(2]  of  this  section. 

(ii)  By  January  1, 1995,  mitiate  on-site 
construction  or  installation  of  a  control 
system  for  the  first  unit. 

(iii)  By  May  1. 1997.  initiate  start-up 
testing  of  the  control  system  for  the  first 
unit. 
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(iv}By  May  1, 1998,  initiate  start-up 
testing  of  the  control  system  for  the 
second  unit. 

(v)  By  February  1.  1999.  initiate  start- 
up testing  of  the  control  system  for  the 
third  unit 

The  interim  deadlines  will  be  extended 
if  the  owner  or  operators  can 
demonstrate  to  the  Administrator  that 
compliance  with  the  deadlines  in 
paragraph  (d)(6)  of  this  section  will  not 
be  affected. 

(8)  Reporting  on  compliance  schedule. 
Within  30  days  after  the  specified  date 
for  each  deadhne  in  the  schedule  of 
compliance  (paragraph  (d)(7)  of  this 
section,  the  owner  or  operator  shall 
notify  the  Administrator  in  writing 
whether  the  deadline  was  met.  If  it  was 
not  met  the  notice  shall  include  an 
explanation  why  it  was  not  met  and  the 
steps  which  shall  be  taken  to  ensure 
future  deadlines  will  be  met. 

(9)  Exclusion  for  equipment  failure 
during  initial  operation.  For  each  unit,  in 
determining  compliance  for  the  first  year 
that  such  unit  is  required  to  meet  the 
emission  limitation  in  paragraph  (d)(2) 
of  this  section,  periods  during  which  one 
of  the  following  conditions  are  met  shall 
be  excluded: 

(i)  Equipment  or  systems  do  not  meet 
designer's  or  manufacturer's 
performance  expectations. 

(ii)  Field  installation  including 
engineering  or  construction  precludes 
equipment  or  systems  from  performing 
as  designed. 

The  periods  to  be  excluded  shall  be 
determined  by  the  Administrator  based 
on  the  periodic  reports  of  compliance 
with  the  emission  limitation  in 
paragraph  (d)(2)  of  this  section  which 
shall  identify  the  times  proposed  for 
exclusion  and  provide  the  reasons  for 
the  exclusion,  including  the  reasons  for 
the  control  system  outage.  The  report 
also  shall  describe  the  actions  taken  to 
avoid  the  outage,  to  minimize  its 
duration,  and  to  reduce  SOi  emissions  at 
the  plant  to  the  extent  practicable  while 
the  control  system  was  not  fully 
operational.  Whenever  the  time  to  be 
excluded  exceeds  a  cumulative  total  of 
30  days  for  any  control  system  for  any 
affected  unit,  the  owner  or  operators 
shall  submit  a  report  within  15  days 
addressing  the  history  of  and  prognosis 


for  the  performance  of  the  control 
system. 

(10)  Exclusion  for  catastrophic  failure. 
In  addition  to  the  exclusion  of  periods 
allowed  in  paragraph  (d)(9)  of  this 
section,  any  periods  of  emissions  from 
an  affected  unit  for  which  the 
Administrator  fmds  that  the  control 
equipment  or  system  for  such  unit  is  out 
of  service  because  of  catastrophic 
failure  of  the  control  system  which 
occurred  for  reasons  beyond  the  control 
of  the  owner  or  operators  and  could  not 
have  been  prevented  by  good 
engineering  practices  will  be  excluded 
ffom  the  compUance  determination. 
Events  which  are  the  consequence  of 
lack  of  appropriate  maintenance  or  of 
intentional  or  negligent  conduct  or 
omissions  of  the  owner  or  operators  or 
the  control  system  design,  construction, 
or  operating  contractors  do  not 
constitute  catastrophic  failure. 

(11)  Equipment  operation.  The  owner 
or  operator  shall  optimally  operate  all 
equipment  or  systems  needed  to  comply 
with  the  requirements  of  this  paragraph 
consistent  with  good  engineering 
practices  to  keep  emissions  at  or  below 
the  emission  limitation  in  paragraph 
(d)(2)  of  this  section,  and  following 
outages  of  £my  control  equipment  or 
systems  the  control  equipment  or  system 
will  be  returned  to  full  operation  as 
expeditiously  as  practicable. 

(12)  Maintenance  scheduling.  On 
March  16  of  each  year  starting  in  1993, 
the  owner  or  operator  shall  prepare  and 
submit  to  the  Administrator  a  long-term 
maintenance  plan  for  the  Navajo 
Generating  Station  which 
accommodates  the  maintenance 
requirements  for  the  other  generating 
facilities  on  the  Navajo  Generating 
Station  grid  covering  the  period  from 
March  16  to  March  15  of  the  next  year 
and  showing  at  least  6  unit-weeks  of 
maintenance  for  the  Navajo  Generating 
Station  during  the  November  1  to  March 
15  period,  except  as  provided  in 
paragraph  (d)(13)  of  this  section.  This 
plan  shall  be  developed  consistent  with 
the  criteria  established  by  the  Western 
States  Coordinating  Council  of  the  North 
American  Electric  Reliability  Council  to 
ensure  an  adequate  reserve  margin  of 
electric  generating  capacity.  At  the  time 
that  a  plan  is  transmitted  to  the 


Administrator,  the  owner  or  operator 
shall  notify  the  Administrator  in  writing 
if  less  than  the  full  scheduled  unit-weeks 
of  maintenance  were  conducted  for  the 
period  covered  by  the  previous  plan  and 
shall  furnish  a  written  report  stating 
how  that  year  qualified  for  one  of  the 
exceptions  identified  in  paragraph 
(d](13)  of  this  section. 

(13)  Exceptions  for  maintenance 
scheduling.  The  owner  or  operator  shall 
conduct  a  full  6  unit-weeks  of 
maintenance  in  accordance  with  the 
plan  required  in  paragraph  (d)(12)  of  this 
section  unless  the  owner  or  operator  can 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  a  full  6  unit-weeks  of 
maintenance  during  the  November  1  to 
March  15  period  should  not  be  required 
because  of  the  following: 

(i)  There  is  no  need  for  6  unit-weeks  of 
scheduled  periodic  maintenance  in  the 
year  covered  by  the  plan; 

(ii)  The  reserve  margin  on  any 
electrical  system  served  by  the  Navajo 
Generating  Station  would  fall  to  an 
inadequate  level,  as  defined  by  the 
criteria  referred  to  in  paragraph  (d)(12) 
of  this  section. 

(iii)  The  cost  of  compliance  with  this 
requirement  would  be  excessive.  The 
cost  of  compliance  would  be  excessive 
when  the  economic  savings  to  the  owner 
or  operator  of  moving  maintenance  out 
of  the  November  1  to  March  15  period 
exceeds  $50,000  per  unit-day  of 
maintenance  moved. 

(iv)  A  major  forced  outage  at  a  unit 
occurs  outside  of  the  November  1  to 
March  15  period,  and  necessary  periodic 
maintenance  occurs  during  the  period  of 
forced  outage. 

If  the  Administrator  determines  that  a 
full  6  unit-weeks  of  maintenance  during 
the  November  1  to  March  15  period 
should  not  be  required,  the  owner  or 
operator  shall  nevertheless  conduct  that 
amount  of  scheduled  maintenance  that 
is  not  precluded  by  the  Administrator. 
Generally,  the  owner  or  operator  shall 
make  best  efforts  to  conduct  as  much 
scheduled  maintenance  as  practicable 
during  the  November  1  to  March  15 
period. 
[FR  Doc.  91-23740  Filed  10-2-91;  8:45  am) 

WLUNO  CODE  »660-SO-M 


VOL 
5  6 


ISS 


OC 


19  91 


UMI 


Thursday 
October  3,  1991 


Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  165 

Tolerance  Revocation  for  Dichlorvos; 

Proposed  Rule 


50190 


Federal  Register  /  Vol.  56,  No.  192  /  Thursday.  October  3.  1991  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  185 

lOPP-300237;  FRL-3941-81 

RIN  2070-AC18 

Dichlorvos;  Revocation  of  Food 
Additive  Tolerance 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKMC  Proposed  rule^ 

SUMMARY:  This  document  proposes  to 
revoke  the  food  additive  regulation  for 
residues  of  the  pesticide  dichlorvos  (2,2- 
dichlorvinyl  dimethyl  phosphate),  also 
known  as  DDVP,  in  or  on  packaged  or 
bagged  nonperishable  processed  food. 
This  proposed  rule  is  being  initiated 
because  the  Agency  has  determined  that 
this  food  additive  regulation  is 
inconsistent  with  the  Delaney  Clause  in 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300237),  must  be  received  on  or  before 
December  2, 1991. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM#2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Mike  Beringer.  Special  Review  and 
Reregistration  Division  (H7508), 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washmgton.  DC  20460.  Office 
location  and  telephone  number:  Special 
Review  Branch.  Rm.  2K5,  Crystal  Station 


#1,  3rd  Floor.  2800  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202.  703-308-8018. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

EPA  is  proposing  to  revoke  the  food 
additive  regulation  for  residues  of  the 
pesticide  dichlorvos  (2,2-dichlorovinyl 
dimethyl  phosphate),  also  known  as 
DDVP,  in  or  on  packaged  or  bagged 
nonperishable  processed  food,  under 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA). 

n.  Legal  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  301  et  seq.). 
authorizes  the  establishment  of 
tolerances  and  exemptions  from 
tolerances  for  residues  of  pesticide 
chemicals  in  or  on  raw  agricultural 
commodities  pursuant  to  section  408. 
and  the  promulgation  of  food  additive 
regulations  for  pesticide  residues  in 
processed  food  under  section  409  of  that 
Act  (21  U.S.C.  346(a).  348).  Under  the 
Reorganization  Plan  No.  3  of  1970.  4 
Stat.  3086.  which  established  EPA.  the 
authority  to  set  tolerances  for  pesticide 
chemicals  in  or  on  raw  agricultural 
commodities  and  processed  food  under 
sections  408  and  409  of  the  FFDCA  was 
transferred  from  the  Food  and  Drug 
Administration  (FDA)  to  EPA.  FDA 
retains  the  authority  to  enforce  the 
tolerance  and  food  additive  provisions 
under  this  Plan. 

Without  such  tolerances,  exemptions 
from  tolerances,  or  food  additive 
regulations  (sometimes  referred  to  as 
"tolerances"),  a  food  containing 
pesticide  residues  is  "adulterated" 
under  section  402  of  the  FFDCA.  and 
hence  may  not  legally  be  moved  in 
interstate  commerce  (21  U.S.C.  342). 
Under  section  408.  tolerances  or 
exemptions  from  tolerances  are 
established  for  pesticide  residues  in  raw 
agricultural  commodities.  Food  additive 
regulations  for  pesticide  residues  in 
processed  foods  are  established  imder 
section  409.  Raw  food  tolerances, 
however,  generally  govern  pesticide 
residues  in  processed  foods.  Section  409 
only  applies  where  the  concentration  of 
the  pesticide  residue  in  a  processed  food 
is  greater  than  the  tolerance  prescribed 
for  the  raw  agricultural  commodity  or  if 
the  processed  food  is  treated  with  a 
pesticide.  In  these  circumstances,  imless 
a  food  additive  regulation  is  established 
the  processed  food  will  be  considered 
adulterated. 

To  establish  a  tolerance  or  an 
exemption  under  section  408  of  the 
FFDCA.  the  Agency  must  make  a  finding 
that  the  promulgation  of  the  rule  would 
"protect  the  public  health"  (21  U.S.C. 
346a(b)).  In  reaching  this  determination. 


the  Agency  is  directed  to  consider, 
among  other  relevant  factors:  (1)  the 
necessity  for  the  production  of  an 
adequate,  wholesome  and  economical 
food  supply;  (2)  other  ways  in  which  the 
consumer  may  be  affected  by  the 
pesticide;  and  (3)  the  usefulness  of  the 
pesticide  for  which  a  tolerance  is 
sought.  Thus,  in  essence,  section  408  of 
the  FFDCA  gives  the  Agency  the 
authority  to  balance  risks  against 
benefits  in  determining  appropriate 
tolerance  levels.  The  Agency  is 
permitted  to  set  a  tolerance  at  zero  "if 
the  scientific  data  before  the 
Administrator  do  not  justify  the 
establishment  of  a  greater  tolerance"  (21 
U.S.C.  346a(b)). 

The  establishment  of  a  food  additive 
regulation  under  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 
"safe"  (21  U.S.C.  348(c)(3)).  Relevant 
factors  in  this  safety  determination 
include:  (1)  the  probable  consumption  of 
the  pesticide  or  its  metabolites;  (2)  the 
cumulative  effect  of  the  pesticide  in  the 
diet  of  man  or  animals,  taking  into 
account  any  related  substances  in  the 
diet;  and  (3)  appropriate  safety  factors 
to  relate  the  animal  data  to  the  human 
risk  evaluation.  Section  409  contains  the 
Delaney  Clause,  which  specifically 
provides  that,  with  very  limited 
exceptions,  no  additive  is  deemed  safe  if 
it  induces  cancer  when  ingested  by  man 
or  animals.  Id. 

Under  sections  408  and  409  of  the 
FFDCA.  the  proponent  of  a  tolerance  or 
a  food  additive  regulation  has  the 
burden  of  providing  data  establishing 
the  safety  of  the  pesticide  for  which  a 
tolerance  (or  food  additive  regulation)  is 
sought  (21  U.S.C.  346a(d)(l),  348(b)(2)). 
As  noted  by  both  the  House  and  Senate 
reports: 

Before  any  pesticide-chemical  residue  may 
remain  in  or  on  a  raw  agricultural 
commodity,  scientific  data  must  be  presented 
to  show  that  the  pesticide  chemical  is  safe 
from  the  standpoint  of  the  consumer.  The 
burden  is  on  the  person  proposing  the 
tolerance  or  exemption  to  establish  the  safety 
of  such  pesticide-chemical  residue. 

H.R.  Rep.  No  1385,  83d  Cong..  2d  Sess.  at 
5  (1954);  S.  Rep.  No.  1635.  83d  Cong.,  2d 
Sess.  at  5  (1958)  ("The  Secretary  would 
deny  a  petition  to  establish  the  safety  of 
[a  food]  additive  if  the  data  before  the 
Secretary  fail  to  establish  that  the 
proposed  use  of  the  additive  under  the 
specified  conditions  of  use  will  be 
safe.").  Once  a  tolerance  (or  food 
additive  regulation)  has  been 
established,  the  burden  of  justifying  the 
continued  safety  of  the  pesticide 
residues  authorized  by  the  rule  remains 
with  the  proponent  of  such  rule  40  CFR 
179.91  [Environmental Defense  Fund  v. 
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Department  of  Health,  Education  and 
Welfare],  428  F.29  1083, 1092  n.  27  (DC 
Clr.  1970)). 

For  a  pesticide  to  be  sold  and  used  in 
the  production  of  a  food  crop  or  an 
animal,  the  pesticide  must  not  only  have 
appropriate  tolerances  under  the 
FTOCA.  but  also  must  be  registered 
under  the  Federal  Insecticide.  Fungicide, 
and  RodenticJde  Act  (FIFRA,  7  U.S.C. 
136  et  seq.).  FIFRA  requires  the 
registration  of  all  pesticides  which  are 
sold  and  distributed  in  the  United 
States.  The  statutory  standard  for 
registration  is  that,  among  other  things. 
■  the  pesticide  performs  its  intended 
function  without  causing  "unreasonable 
adverse  effects  on  the  environment 
(including  people]"  (7  U.S.C.  136a(c)(5)). 
In  applying  this  standard.  EPA  is 
required  to  take  into  account  "the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide"  [7  U.S.C.  136(bb)).  Under 
section  6  of  FIFRA,  EPA  may  cancel  the 
registration  for  a  use  of  a  pesticide  or 
modify  the  terms  and  conditions  of 
registration  whenever  it  determines  that 
the  use  of  the  pesticide  no  longer 
satisfies  the  statutory  standard  for 
registration  (7  U.S.C.  136d(b)).  Such  an 
action  can  result  from  an  administrative 
review,  Icnown  as  the  Special  Review 
process,  whereby  the  Agency  collects 
information  on  the  risks  and  benefits 
associated  with  the  uses  of  a  pesticide 
to  determine  whether  any  use  causes 
unreasonable  adverse  effects  to  human 
health  or  the  environment.  See  40  CFR 
part  154. 

III.  Regiilatory  Background 

Dichlorvos  (DDVP)  is  an  insecticide 
registered  for  use  under  FIFRA  on  a 
number  of  sites  including  a  variety  of 
food  crops,  stored  and  processed  foods, 
in  commercial,  institutional,  and 
industrial  buildings,  as  well  as  domestic 
use  in  homes.  A  food  additive  regulation 
of  0.5  ppm  for  residues  of  dichlorvos  in 
or  on  packaged  or  bagged  nonperishable 
processed  food  is  codified  in  40  CFR 
185.1900.  This  section  409  food  additive 
regulation  covers  the  use  of  dichlorvos 
to  control  insects  in  processing  plants, 
warehouses,  and  in  various 
transportation  facihties  containing 
packaged  and  bagged  processed 
commodities,  such  as  cereals,  cookies, 
crackers,  flour,  and  sugar. 

In  1980,  the  Agency  referred 
dichlorvos  to  the  Rebuttable 
Presumption  Against  Registration  or 
RPAR  process  under  FIFRA.  now  called 
the  Special  Review  process.  The  RPAR 
referral  was  based  on  scientific  studies 
which  indicated  that  dichlorvos  was 
mutagenic  and  might  cause  cancer, 


nerve  damage,  and  birth  defects  in 
laboratory  animals. 

In  1982,  the  Agency  issued  a  document 
reporting  the  results  of  its  evaluation  of 
dichlorvos  (47  FR  45075).  Initial  concern 
had  been  based  on  the  results  of  animal 
studies  that  were  later  found  to  be 
equivocal  or  to  show  no  positive 
evidence  of  the  suspected  effects  of 
exposure  to  dichlorvos.  The  Agency 
concluded  that  the  existing  information 
did  not  support  the  initiation  of  the 
RPAR  process  at  that  time.  However,  a 
determination  was  made  to  review 
results  of  carcinogenicity  studies  being 
conducted  for  the  National  Cancer 
Institute/National  Toxicology  Program 
when  completed,  and  to  issue  a  Data 
Call-In  for  four  mutagenicity  studies  in 
March  1983. 

During  preparation  of  the  Registration 
standard  for  dichlorvos,  issued  in 
September  1987,  EPA  reviewed  all  of  the 
available  toxicology  data  for  this 
chemical  including  the  National  Cancer 
Institute/National  Toxicology  Program 
(NTP)  carcinogenicity  studies  on 
dichlorvos  (1988).  The  animal  studies 
conducted  by  NTP  show  that  exposure 
to  dichlorvos  is  associated  with  a 
numerical  increase  in  pancreatic  acinar 
adenomas  and  a  statistically  significant, 
dose-related  increase  in  mononuclear 
cell  leukemia  in  the  male  (Fischer  344) 
rat.  In  addition,  dichlorvos  exposure  to 
the  female  (B6C3F1)  mouse  resulted  in  a 
statistically  significant,  dose-related 
increase  in  squamous  cell  forcstomach 
papillomas. 

As  a  result  of  this  review,  EPA 
classified  dichlorvos  as  a  Group  Bi 
(probable  human)  carcinogen,  and  a 
cancer  potency  estimate  (Q,*)  for 
dichlorvos  was  calculated  to  be  2.9  X  10 
'  (mg/kg/day)\  EPA  then  referred  this 
classification  to  the  Scientific  Advisory 
Panel  (SAP)  for  review.  The  Panel 
concluded  that  the  appropriate 
classification  for  dichlorvos  was  as  a 
Group  C  (possible  human)  carcinogen. 

At  the  time  the  Registration  Standard 
was  issued,  the  cumulative  lifetime 
dietary  risk  from  exposure  to  dichlorvos 
was  estimated  at  1  X  10  *.  This  risk 
estimate  was  based  on  residues 
observed  in  field  trial  data  adjusted  for 
percent  of  crop  treated  and  on  cooking 
data  for  small  grains.  The  contribution 
to  the  diet  from  meat  and  milk  was 
estimated  to  account  for  more  than  50 
percent  of  the  estimated  dietary  risk. 

On  February  24. 1988.  EPA  initiated  a 
Special  Review  (previously  referred  to 
as  a  Rebuttable  Presumption  Against 
Registration)  for  pesticide  products 
containing  dichlorvos  (53  FR  5542).  EPA 
determined  that  exposure  to  dichlorvos 
from  the  registered  uses  may  pose  an 


unreasonable  carcinogenic  risk  and 
inadequate  margins  of  exposure  for 
choUnesterase  inhibition  and  liver 
ejects  to  exposed  individuals.  The  risks 
of  concern  are  for  the  public  from 
consumption  of  foods  containing 
residues  of  dichlorvos,  for  those 
involved  in  the  application  of 
dichlorvos.  for  workers  reentering 
treated  areas,  for  residents/occupants  of 
treated  areas,  for  people  exposed  to  pets 
treated  with  dichlorvos.  and  for  pets 
treated  with  dichlorvos. 

As  part  of  the  ongoing  Special  Review 
process,  a  further  review  of  the 
toxicological  data  for  dichlorvos  was 
completed  in  July  1989.  The  EPA  Office 
of  Pesticide  Programs  Peer  Review 
Committee  revised  the  classification  of 
dichlorvos  from  a  Group  Bt  to  a 
(quantified)  Group  C  carcinogen  for  the 
oral  route  of  exposure.  Following  the 
reclassification  of  dichlorvos,  the  Qi* 
was  revised  to  2.0  X  ItT  *  (mg/kg/day)' '. 

On  May  25. 1989,  the  State  of 
California,  the  Natural  Resources 
Defense  Council,  Public  Citizen,  the 
AFL-CIO,  and  several  individuals  filed  a 
petition  which  asked  the  Agency  to 
revoke  food  additive  regulations  for 
seven  potentially  carcinogenic 
substances,  including  dichlorvos  food 
additive  regulations  for  dried  figs  and 
bagged  or  packaged  nonperishable 
processed  food.  Petitioners  argued  that 
these  food  additive  regulations  should 
be  revoked  because  the  seven  pesticides 
to  which  the  regulations  applied  were 
animal  carcinogens  and  thus  the 
regulations  violated  the  Delaney  Clause 
of  section  409  of  the  FFDCA. 

EPA  responded  to  the  petition  on 
April  18. 1990  (55  FR  17560).  EPA  agreed 
to  revoke  the  food  additive  regulation 
for  dichlorvos  use  on  figs  due  to 
voluntary  cancellation  of  this  use; 
however.  EPA  denied  the  request  to 
revoke  the  food  additive  regulation  on 
packaged  or  bagged  nonperishable 
processed  commodities.  The  Agency 
concluded  that  immediate  revocation 
would  be  premature  because  residue 
data  required  by  the  Registration 
Standard  had  not  been  submitted  and 
that  these  data  would  be  used  to 
reevaluate  the  exposure  estimate  for 
bagged  or  packaged  nonperishable 
processed  food.  EPA  concluded  that  the 
new  residue  data  were  hkely  to  result  in 
a  de  minimis  risk  estimate  for 
dichlorvos. 

On  May  22. 1990.  the  petitioners  filed 
objections  with  EPA  to  the  Petition 
Response.  The  petitioner's  central 
objection  was  that  EPA  had  incorrectly 
interpreted  section  409  by  reading  a  de 
minimis  exception  into  the  Deli'ney 
clause. 
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On  February  15, 1991,  EPA  issued  its 
final  order- reaffirming  that  its 
interpretation  of  the  Delaney  Clause  is 
legally  proper  and  ruled  on  whether 
specific  pesticide  uses  fall  within  the  de 
minimis  exception.  Upon  reexamination 
of  the  dichlorvos  residue  data,  the 
Agency  concluded  that  carcinogenic 
risks  resulting  from  use  of  dichlorvos  on 
bagged  or  packaged  nonperishable  food 
may,  in  fact,  exceed  a  de  minimis  level 
and  announced  its  intentions  to  take 
steps  to  revoke  the  dichlorvos  food 
additive  regulation  for  packaged  or 
bagged  nonperishable  processed  food. 

Recently,  EPA  imposed  deadlines  for 
submission  of  residue  studies  and 
required  the  submission  of  degradation 
studies  in  coiuiection  with  the  ongoing 
Special  Review  action  under  FIFRA. 
EPA  is  continuing  to  pursue  the  Special 
Review  of  dichlorvos  despite  the 
proposed  revocation  of  the  food  additive 
regulation  for  bagged  or  packaged 
nonperishable  processed  foods  because 
this  use  remains  registered  under  FIFRA. 

rV.  Current  Proposal 

A.  Timing  of  the  Current  Proposal 

Normally,  it  is  EPA's  policy  to  propose 
revocation  of  tolerances  for  residues  of 
a  pesticide  in  or  on  a  given  commodity 
following  cancellation  or  proposed 
cancellation  of  the  registered  use  of  the 
pesticide  on  the  commodity.  This  pohcy 
attempts  to  coordinate  action  under 
FFDCA  and  FIFRA  in  a  logical  manner 
by  ensuring  that  pesticides  which  may 
be  legally  sold,  distributed,  and  used 
under  FIFRA  do  not  result  in  food  which 
is  adulterated  under  FFDCA.  The 
Agency  believes  that  coordinating 
action  under  the  two  statutes  is 
important  for  providing  fair  notice  to 
growers  and  other  pesticide  users  on 
what  pesticides  they  may  use  without 
the  possibility  of  incurring  legal 
sanctions. 

In  the  case  of  dichlorvos  use  on 
packaged  or  bagged  nonperishable 
processed  foods,  EPA  is  proposing  to 
revoke  the  food  additive  regulation  even 
though  no  cancellation  under  FIFRA  has 
been  initiated.  This  deviation  from 
EPA's  usual  practice  is  necessitated  by 
differences  in  the  substantive  standards 
for  regulation  under  FIFRA  and  section 
409  of  the  FFDCA.  Although  EPA 
attempts  to  coordinate  its  actions  under 
FIFRA  and  the  FFDCA,  EPA's  actions  in 
this  regard  are  constrained  by  both  the 
substantive  standards  of  the  laws  and 
statutory  procedures  which  allow 
petitions  on  individual  food  additive 
regulations  to  be  filed  with  EPA.  In 
circumstances  where  resolution  of  a ' 
FIFRA  Special  Review  action  is 
imminent,  EPA  beheves  it  may  withold 


action  under  the  FFDCA  pending 
completion  of  the  FIFRA  action  (56  FR 
7773;  February  25. 1991).  Even  a 
proposed  FIFRA  action  on  DDVP  is  not 
imminent,  however. 

EPA  was  petitioned  by  the  State  of 
California,  The  Natural  Resources 
Defense  Council,  Public  Citizen,  the 
AFL-CIO,  and  several  individuals  under 
the  statutory  procedures  in  the  FFDCA 
to  revoke  the  food  additive  regulation 
for  dichlorvos  on  packaged  or  bagged 
nonperishable  processed  foods.  In 
evaluating  that  petition,  EPA  determined 
that  revocation  was  appropriate 
because  the  dichlorvos  food  additive 
regulation  was  inconsistent  with  the 
Delaney  Clause  in  section  409.  Under 
EPA's  interpretation,  the  Delaney 
Clause  places  very  stringent  Umitations 
on  the  establishment  of  food  additive 
regulations  for  pesticides  which  may 
pose  a  human  cancer  risk.  Unless  the 
potential  cancer  risk  posed  by  the 
pesticide  use  is  de  minimis,  EPA 
believes  no  food  additive  regulation  may 
be  established.  This  same  standard 
applies  to  existing  food  additive 
regulations.  The  best  information  EPA 
has  on  dichlorvos  residues  on  packaged 
or  bagged  nonperishable  processed 
foods  indicate  that  these  residues  pose  a 
cancer  risk  in  the  range  of  10  *.  Although 
EPA  noted  that  when  residue  data 
required  by  the  Registration  Standard 
are  submitted  there  may  be  a  reduction 
in  that  risk  estimate,  there  was  no  firm 
basis  for  that  prediction,  because  the 
initial  risk  estimate  was  based  on  weak 
residue  data.  Accordingly,  EPA  could 
not  conclude,  or  reasonably  project,  that 
the  dichlorvos  food  additive  regulation 
met  the  de  minimis  exception  to  section 
409. 

Under  FIFRA,  EPA  regulates 
pesticides  imder  a  different  standard 
than  in  FFDCA  section  409.  FIFRA 
contains  no  Delaney  Clause.  Moreover, 
FIFRA  requires  that  EPA  weigh  the  risks 
and  the  benefits  posed  by  use  of  a 
pesticide.  EPA's  current  evaluation  of 
dichlorvos  under  FIFRA  is  that  the  risks 
raise  concerns,  and  for  that  reason  the 
pesticide  has  been  placed  in  EPA's 
Special  Review  process.  However,  these 
risk  concerns  are  not  so  great  that  EPA 
believes  at  this  time  cancellation  or 
suspension  of  the  dichlorvos  registration 
appears  clearly  appropriate. 

EPA  realizes  that  proceeding  with 
revocation  of  the  dichlorvos  food 
additive  regulation  on  packaged  or 
bagged  nonperishafble  processed  foods 
while  the  use  is  still  registered  may 
result  in  significant  economic  impacts  to 
individuals  who  unknowingly  use 
dichlorvos  in  situations  which  will 
produce  illegal  residues  in  food  and 


those  commodities  are  seized  by  the* 
Food  and  Drug  Administration.  EPA 
requests  comment  on  steps  which  could 
be  taken  to  ameliorate  this  problem. 

B.  Revocation 

EPA  is  proposing  to  revoke  the 
dichlorvos  food  additive  regulation  for 
packaged  or  bagged  nonperishable 
processed  foods  because  the  food 
additive  regulation  is  inconsistent  with 
section  409*8  Delaney  Clause.  The 
Delaney  Clause  bars  the  establishment 
of  food  additive  regulations  for 
substances  which  induce  cancer  in 
humans  or  animals.  During  preparation 
of  the  Registration  Standard  for 
dichlorvos,  issued  in  September  1987, 
EPA  reviewed  the  (1986)  NTP 
carcinogenicity  studies  on  dichlorvos. 
The  animal  studies  conducted  by  NTP 
show  that  exposure  to  dichlorvos  is 
associated  with  a  numerical  increase  in 
pancreatic  acinar  adenomas  and  a 
statistically  significant,  dose-related 
increase  in  mononuclear  cell  leukemia 
in  the  male  (Fischer  344)  rat.  In  addition, 
dichlorvos  exposure  to  the  female 
(B6C3F1)  mouse  resulted  in  a 
statistically  significant,  dose-related 
increase  in  squamous  cell  forestomach 
papillomas.  EPA  believes  that  the  above 
animal  studies  are  appropriate  for 
evaluation  of  the  safety  of  a  food 
additive  and  that  they  demonstrate  that 
dichlorvos  induces  cancer  in  animals. 

That  conclusion  does  not  end  the 
analysis,  however,  because  as  indicated 
above,  EPA  recognizes  an  exception  to 
the  Delaney  clause  for  pesticide  uses 
which  pose  a  de  minimis  risk.  EPA  has 
estimated  the  risk  for  dichlorvos  on 
packaged  or  bagged  nonperishable 
processed  foods  to  be  in  the  range  of  10 
*.  This  risk  estimate  is  based  on  the 
cancer  potency  factor  derived  from  the 
mouse  and  rat  studies  and  certain 
assumptions  concerning  dichlorvos 
exposure.  To  estimate  the  amount  of 
dichlorvos  residues  present  on  food,  the 
Agency  assumed  that  the  treated 
commodities  contained  dichlorvos  at  the 
food  additive  regulation  level  adjusted 
for  percent  of  commodities  treated.  The 
dietary  exposure  estimate  is  based  on 
the  existing  food  additive  regulation 
level,  which  states  the  maximum 
permissible  level  in  the  processed 
commodities,  since  EPA  has  inadequate 
residue  data  on  packaged  or  bagged 
nonperishable  food  following  treatment 
to  permit  an  assessment  of  actual  or 
typical  dietary  exposure.  EPA  has 
required  that  these  data  be  submitted. 

Residue  data  often  show  average 
residues  to  be  below  the  level  of  the 
food  additive  regulation.  However,  in 
the  case  of  dichlorvos,  available  data 
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suggest  dichlorvos  residues  may 
actually  exceed  the  level  of  the  food 
additive  regulation  by  a  substantial 
amount.  In  developing  the  dichlorvos 
Registration  Standard.  EPA  reviewed  a 
study  that  measured  dichlorvos  residues 
12  and  60  hours  following  aerosol 
treatment  of  several  packaged 
commodities  at  approximately  one-third 
the  maximum  application  rate. 
Dichlorvos  concentrations  in  the  various 
commodities  ranged  from  1.2  to  4.0  ppm 
and  0.6  to  1.6  ppm,  12  and  60  hours 
following  treatment,  respectively.  The 
food  additive  regulation  for  these 
commodities  is  0.5  ppm.  Therefore,  a 
risk  estimate  assuming  exposure  at  the 
food  additive  regulation  level  is  not 
necessarily  a  conservative  estimate  of 
risk.  When  better  exposure  data  are 
obtained,  the  risk  estimated  may 
decline,  but  it  also  may  remain  in  the 
same  range  or  even  increase. 

EPA  has  also  required  degradation 
studies  to  determine  the  rate  at  which 
dichlorvos  degrades.  However,  even  if  it 
is  assumed  that  dichlorvos  degrades 
quickly.  EPA  cannot  reasonably 
conclude  that  the  risk  from  consumption 
of  dichlorvos-treated  nonperishable 
processed  foods  would  be  de  minimis 
because  data  are  inadequate  to 
accurately  estimate  initial  residue 
levels. 

Under  these  circumstances.  EPA 
cannot  make  a  reasoned  judgment  that 
data  which  have  been  or  will  be 
required  from  the  dichlorvos  registrants 
are  likely  to  show  that  dichlorvos 
residues  on  packaged  or  bagged 
nonperishable  processed  foods  pose  at 
most  a  de  minimis  risk. 

C.  Timing  of  Revocation 

Because  EPA  is  not  at  this  time 
proposing  the  cancellation  of  the 
registration  for  use  of  dichlorvos  on 
packaged  or  bagged  nonperishable 
processed  foods,  revocation  of  the 
dichlorvos  food  additive  regulation  for 
these  commodities  may  result  in 
significant  disruption.of  the  food  market 
by  making  large  numbers  of  legally 
treated  commodities  subject  to  seizure. 
Nonetheless,  by  delaying  the  effective 
date  of  the  revocation  until  food  treated 
with  dichlorvos  pKor  to  EPA's  final 
revocation  decision  clears  the  market, 
EPA  could  reduce  this  disruption.  EPA 
has  limited  information  indicating  that 


the  majority  of  dichlorvos-treated 
nonperishable  processed  commodities 
will  clear  the  market  in  1  year,  with 
some  commodities  requiring  up  to  2 
years.  However,  preliminary  data 
indicate  that  dichlorvos  may  degrade  to 
undetectable  levels  in  approximately  60 
days  following  treatment  of  processed 
commodities.  Based  on  this  information, 
•  EPA  proposes  that  this  revocation 
become  effective  120  days  after  the  final 
action.  EPA  requests  comment  on 
whether  the  proposed  effective  date  of 
the  revocation  is  appropriate. 

V.  Public  Comment  Procedures 

Interested  persons  are  invited  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  Comments  must  be  submitted  by 
December  2. 1991.  Comments  must  bear 
a  notation  indicating  the  document 
control  number,  [OPP-300237].  Three 
copies  of  the  comments  should  be 
submitted  to  the  address  listed  under 
"ADDRESS"  above.  Documents 
considered  and  relied  upon  by  EPA  in 
reaching  its  decision  and  all  written 
comments  filed  pursuant  to  this 
document  will  be  available  for  public 
inspection  in  Rm.  1128,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
public  holidays. 

To  satisfy  requirements  for  analysis 
specified  by  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act.  EPA  has 
analyzed  the  costs  and  benefits  of  this 
proposal.  This  analysis  is  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above. 

VI.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  determine  whether  a  proposed 
regulatory  action  is  "major"  and 
therefore  subject  to  the  requirements  of 
a  Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  major  regulatory  action,  i.e..  it  will  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  million,  will  not  cause  a 
major  increase  in  prices,  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises.  The  Agency's  best  judgment 
is  that  the  total  impact  of  this  proposed 


rule  would  be  approximately  $50  million 
per  year. 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  (0MB)  as  required  by  E.0. 12291 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Stat.  1164.  5 
U.S.C.  601  et  seq.),  and  EPA  has 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 

Although  many  food  processors  and 
warehouses  will  experience  an  increase 
in  chemical  costs  as  a  result  of  using 
alternatives  to  DDVP,  this  cost  should 
be  approximately  proportional  to  the 
space  being  treated.  Therefore,  small 
entities  should  not  have  a  competitive 
disadvantage  relative  to  larger  entities. 

Accordingly,  I  certify  that  this 
proposed  rule  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  185 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Food  additives.  Pesticides  and  pests 

Dated:  September  26, 1991. 

Linda  ].  Fisher. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  185  be  amended  as  follows: 

PART  185— {AMENDED] 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

§185.1900    [Removed] 

2.  By  removing  S  185.1900  2.2- 
Dichlorovinyl  dimethyl  phosphate. 

(FR  Doc.  91-23843  Filed  10-2-91 :  8:4S  am] 
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Environmental 
Protection  Agency 

40  CFR  Part  88 

Clean  Fuel  Fleet  Credit  Programs, 
Transportation  Control  Measure 
Exemptions,  and  Related  Provisions; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  88 

[AMS-FRL-4013-6] 

Clean  Fuel  Fleet  Credit  Programs, 
Transportation  Control  Measure 
Exemptions,  and  Related  Provisions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  Provisions  of  the  Clean  Air 
Act  Amendments  enacted  in  1990 
require  certain  states  to  revise  their 
state  implementation  plans  to  create 
clean  fuel  fleet  programs.  These 
programs  will  require  that  some  of  the 
new  vehicles  purchased  by  certain  fleet 
owners  be  clean  fuel  vehicles.  State  fleet 
programs  must  meet  several  statutory 
requirements,  including  one  requiring  a 
ijredit  program  and  one  exempting  clean 
fuel  fleet  vehicles  from  certain 
transportation  control  measures  (TCMs). 
These  two  requirements,  as  well  as  the 
emissions  standards  for  clean  fuel 
vehicles,  are  to  be  developed  by  the 
EPA.  Federal  agency  fleets  will  be 
subject  to  the  requirements  of  the  state 
programs  as  well  as  to  several 
requirements  specific  to  them.  This 
NPRM  contains  proposed  regulations  for 
the  credit  program,  certain  federal  fleet 
requirements,  and  the  TCM  exemptions. 
Emission  standards  applicable  to  clean 
fuel  fleet  vehicles  will  be  proposed  at  a 
later  date.  The  intended  effect  of  the 
credit  program  is  to  permit  the  fleet 
industry  to  collectively  meet  the  fleet 
program  requirements  in  the  most  cost- 
effective  manner  possible.  The  TCM 
exemptions  program  provides  an 
business  incentive  to  those  fleets 
participating  in  the  program. 
DATES:  Comments  on  this  proposal  will 
be  accepted  until  November  18, 1991. 

EPA  will  conduct  a  public  hearing  on 
October  17  and  18,  1991. 

Additional  information  on  the  public 
hearing  and  submission  of  comments 
can  be  found  under  "Public 
Participation"  in  the  Supplementary 
Information  section  of  today's  notice. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate  if 
possible)  to  Public  Docket  No.  A-91-25 
at  the  following  address:  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

The  public  hearing  will  be  held  at  the 
EPA  Motor  Vehicle  Emission 
Laboratory,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan  48105.  The  public 
hearing  will  begin  at  9  a.m.  and  will 


continue  until  such  time  as  all  testimony 
has  been  presented.  The  hearing  will  be 
recorded  and  a  transcript  of  the  hearing 
will  be  placed  in  the  docket  for  this 
rulemaking.  Those  desiring  a  separate 
copy  of  the  transcript  of  the  proceedings 
should  contact  the  court  reporter  on  the 
day  of  the  hearing. 

Materials  relevant  to  this  proposed 
rulemaking  have  been  placed  in  PubUc 
Docket  No.  A-91-25  by  EPA.  The  docket 
may  be  inspected  from  8:30  a.m.  until  12 
noon  and  from  1:30  p.m.  until  3:30  p.m. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lester  Wybomy,  U.S.  EPA  (SDSB- 
12),  Emission  Control  Technology 
Division,  2565  Plymouth  Rd.,  Ann  Arbor, 
MI  48105.  Telephone:  (313)  668-4473. 
SUPPtfMENTARY  INFORMATION: 

L  Introduction 

This  NPRM  proposes  regulations  for 
the  fleets  credit  program,  the 
exemptions  for  affected  fleet  vehicles 
from  certain  transportation  control 
measures  (TCMs),  and  certain 
requirements  for  affected  federal  fleets. 
The  purpose  of  this  introduction  is  to 
describe  the  statutorily  mandated  fleet 
program  in  order  to  provide  a  context 
from  which  to  view  the  regulations 
being  proposed  today.  It  also  describes 
the  nature  of  the  regulated  industry — 
fleet  owners  and  operators.  Finally,  it 
dascribes  the  timing  of  the  fleet  program 
and  of  various  other  actions  which  may 
affect  the  regulations  being  proposed 
today. 

A.  The  Fleet  Program 

The  fleet  program  is  contained  in  part 
C,  Clean  Fuel  Vehicles,  of  title  U  of  tfie 
Clean  Air  Act,  as  amended  (CAA).  It  is 
a  program  to  introduce  lower  pollution 
emitting  vehicles  into  centrally  fueled 
fleets  of  vehicles  in  areas  with  air 
quality  problems.  Congress  chose 
centrally  fueled  fleets  because  operators 
of  these  fleets  have  more  control  over 
obtaining  fuel  than  the  general  pubUc. 
Additionally,  the  central  control  which 
operators  must  maintain  over  their  fleets 
simplifies  the  issues  of  maintenance  and 
refueling  of  these  special  vehicles. 
Finally,  because  fleet  vehicles  typically 
travel  more  miles  on  an  annual  basis 
than  do  non-fleet  vehicles,  there  is  more 
of  an  opportunity  to  produce  a  positive 
impact  on  air  quality,  on  a  per  vehicle 
basis,  by  regulating  fleets. 

In  section  241,  the  CAA  defines  the 
"covered  fleets"  as  fleets  of  10  or  more 
motor  vehicles  which  are  owned  or 
operated  by  a  single  person.  Further 
direction  is  provided  on  determining 


which  vehicles  count  toward  making 
this  determination.  Specifically 
exempted  are  motor  vehicles  held  for 
lease  or  rental  to  the  general  public, 
motor  vehicles  held  for  sale  by  motor 
vehicle  dealers  (including  demonstration 
vehicles),  motor  vehicles  used  for  motor 
vehicles  manufacturer  product 
evaluations  or  tests,  law  enforcement 
and  other  emergency  vehicles,  and 
nonroad  vehicles  (including  farm  and 
construction  vehicles).  The  CAA  further 
restricts  the  fleet  regulations  to  those 
vehicles  which  are  in  a  class  for  which 
clean  fuel  vehicle  (CFV)  standards 
apply,  and  which  are  also  in  centrally 
fueled  covered  fleets  (or  covered  fleets 
capable  of  being  centrally  fueled). 
According  to  section  241(6)  of  the  Act, 
vehicles  which  under  normal  operations 
are  garaged  at  a  personal  residence  at 
night  are  not  considered  capable  of 
being  centrally  fueled.  However,  it  is 
expected  that  vehicles  which  are 
garaged  at  a  personal  residence  at  night 
and  are  also,  in  fact,  centrally  fueled 
will  be  covered  by  the  fleet  program. 

The  CAA  directs  certain  states  to 
require  that  "at  least  a  specified 
percentage  of  all  new  covered  fleet 
vehicles  in  model  year  1998  and 
thereafter  purchased  by  each  covered 
fleet  operator  in  each  covered  area  shall 
be  clean-fuel  vehicles  and  shall  use 
clean  alternative  fuels  when  operating 
in  the  covered  area"  (section  246(b)). 
The  states  which  contain  covered  areas 
(defined  below)  are  required  to  revise 
their  State  Implementation  Plans  (SIPs) 
to  include  programs  which  ensure  that 
certain  fleet  owners  will  purchase  some 
low  emitting  vehicles  when  they 
purchase  vehicles  for  their  fleets.  Apart 
from  needing  to  comply  with  the 
requirements  concerning  the  purchase  of 
a  certain  percentage  of  vehicles  meeting 
the  clean  fuel  vehicle  emission 
standards,  regulated  fleet  owners  will 
retain  discretion  regarding  other  choices 
about  vehicle  purchases,  such  as  the  fuel 
type  they  use. 

There  are  three  types  of  clean  fuel 
vehicles  which  will  satisfy  the  purchase 
requirement:  Low-emission  vehicles 
(LEVs),  ulra  low-emission  vehicles 
(ULEVs)  and  zero-emission  vehicles 
(ZEVs).  Only  low-emission  vehicles  are 
required  to  be  purchased  by  the  statute; 
eligible  fleet  operators  purchasing 
ULEVs  and  ZEVs  will  receive  credits 
against  the  LEV  purchase  requirements 
pursuant  to  the  credit  program  proposed 
today.  There  are  three  vehicle  classes 
covered  by  the  program:  Light-duty 
vehicles  and  trucks  (LDVs  and  LDTs) 
under  6000  lbs  Gross  Vehicle  Weight 
Rating  (GVWR),  LDTs  between  6000  lbs 
and  8500  lbs  GVWR  and  heavy-duty 
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vehicles  (HDVs)  over  8500  lbs  GVWR 
but  imder  26,000  lbs  GVWR.  HDVs  with 
a  GVWR  above  26,000  pounds  are  not 
covered  by  the  fleet  program. 

EPA  is  required  to  set  clean  fuel 
vehicle  emission  standards  for  LEVa. 
ULEVs,  and  ZEVs  in  each  vehicle  class, 
for  the  purpose  of  implementing  the 
CAA  c^an  fuel  vehicle  pro-ams. 
including  the  fleet  program.  In 
accordance  with  the  requirement  of 
section  242(a)  of  the  CAA.  which 
requires  EPA  to  promulgate  clean  fuel 
vehicle  standards  within  24  months  of 
the  enactment  of  the  1990  amendments. 
EPA  plans  to  promulgate  these  emission 
standards  as  part  of  a  rulemaking  in 
1992.  Also  in  1992.  EPA  will  promulgate 
the  requirements  for  conversions  of 
conventional  vehicles  to  clean  fuel 
vehicles  (section  247  of  the  CAA). 

The  CAA  prescribes  purchase 
requirements  in  terms  of  a  percentage  of 
the  total  number  of  new  covered  fleet 
vehicles  of  each  class  purchased  each 
year  by  a  covered  fleet  operator.  The 
program's  purchase  requirements  phase- 
in  over  three  years.  There  are  two 
phase-in  schedules;  one  for  heavy-duty 
vehicles  and  one  for  light-duty  vehicles 
and  light-duty  trucks: 

Vehkxe  Purchase  Reouwement 
I  i  Phase-In  Rate 


ClaM 

IMS 

cent) 

t99> 
cent) 

2000 

cenQ 

LDV»/LOT» 

HDVs „. 

30 
50 

50 
SO 

70 

SO 

The  table  of  dean  fuel  vehicle  phase- 
in  requirements  for  fleets  contained  in 
CAA  section  246(b)  refers  expressly  to 
"light-duty  trucks  up  to  6.000  lbs.  GVWR 
and  light-duty  vehicles"  and  to  "heavy- 
duty  trucks  above  8,500  lbs.  GVWR." 
Thus,  the  table  does  not  specify  phase- 
in  requirements  for  light-duty  trucks  of 
6,000  lbs.  or  more.  For  the  reasons  set 
forth  below,  EPA  believes  that  the 
omission  of  heavier  light-duty  trucks 
from  this  table  was  an  oversight  and 
that  Congress  intended  that  they  be 
covered  under  the  same  phase-in 
schedule  as  for  the  other  light-duty 
trucks  and  light-duty  vehicles, . 
Moreover,  even  though  the  table  fails  to 
mention  the  heavier  light-duty  trucks, 
the  language  of  CAA  section  246(b) 
requires  SIP  revisions  to  include 
minimum  purchase  requirements  for 
light-duty  trucks  over  6.000  lbs. 

All  light-duty  trucks,  including  those 
of  6,000  lbs.  GVWR  or  more,  were 
covered  by  the  fleet  program  purchase 
requirements  applicable  to  light-duty 
vehicles  aad  light-duty  trucks  of  less 


than  6.000  lbs.  GVWR  in  both  the  House 
and  Senate  bills  prior  to  conference.  See 

section  206(b)  of  S.  1630  (as  passed  by 
the  Senate  on  April  3, 1990)  and  section 
201(b)  of  S.  1630  (as  passed  by  the 
House  of  Representatives  on  May  23, 
1990).  Inasmuch  as  the  intentional 
omission  of  a  certain  category  of 
vehicles  from  the  fleet  program, 
previously  covered  by  both  bills.  wouW 
have  been  a  serious  matter,  it  seems 
likely  that  the  change  would  have  been 
discussed  somewhere  in  the  legislative 
history.  EPA  has  found  nothing  in  the 
legislative  history  indicating  that 
Congress  intended  to  depart  from  die 
approach  adopted  by  both  tfie  House 
and  Senate  prior  to  Conference. 

Furthermore,  notwithstanding  the  fact 
that  the  table  of  fleet  purchase 
requirements  does  not  mention  light- 
duty  trucks  over  6X)00  lbs.,  such  vehicles 
are  nevertheless  subject  to  fleet 
purchase  requirements.  This  is  because 
such  vehicles  are  expressly  covered  by 
clean-fuel  vehicle  standards  set  forth  in 
CAA  section  243  (c)  and  (d)  and  are 
therefore  considered  clean-fuel  vehicles 
subject  to  the  Clean  Fuel  Vehicles 
program  established  by  part  C  of  title  IL 
As  a  consequence,  those  vehicles  are 
subject  to  the  fleet  purchase 
requirements  of  CAA  section  248(bV 
which  specifies  that  the  required  SIP 
revisions  "shall  contain  provisions 
requiring  that  at  least  a  specified 
percentage  of  all  new  covered  fleet 
vehicles  in  modd  year  1998  and 
thereafter  purchased  by  each  covered 
fleet  operator  in  each  covered  area  shall 
be  clean-fuel  vehicles,"  and  "For  the 
applicable  model  years  (MY)  specified 
in  the  following  table  and  thereafter,  the 
specified  percentage  shall  be  as 
provided  in  the  table  for  the  vehicle 
types  set  forth  in  the  table." 

Thus,  while  the  table  sets  out 
percentages  for  certain  vehicles  in 
certain  model  years,  the  required  SIP 
revisions  are  to  set  out  percentages  for 
all  clean-fuel  vehicles  for  model  jrear 
1998  and  all  model  years  thereafter.  EPA 
believes  that  the  most  appropriate 
action,  in  Hght  of  the  apparent 
Congressional  oversi^t  in  not  listing  die 
heavier  light-duty  trucks  in  the  table,  is 
to  treat  them  as  they  were  treated  under 
both  the  House  and  Senate  bills  prior  to 
Conference,  i.e.,  subject  them  to  the 
same  purchase  requirements  as  other 
light-duty  trucks  and  li^t-duty  vehicles. 

The  purchase  requirements  of  this 
program  can  be  met  by  purchasing 
vehicles  meeting  the  LEV,  ULEV,  or  ZEV 
standards,  as  stated  above,  or  through 
the  redemption  of  credits.  Tliese  credits 
can  be  generated  by  the  fleet  operators 


themselves  or  obtained  from  other 
entities  as  discussed  below. 

The  purpose  of  establishing  a  credit 
program  as  part  of  the  general  fleet 
program  is  to  provide  purchasing 
flexibility  for  the  regulated  fleet 
operators.  The  general  concept  is  that 
some  fleet  operators  may,  at  times,  find 
it  attractive  to  buy  more  clean  fuel 
vehicles  or  lower  emitting  vehicles  than 
reqxrired.  if  in  doing  so  they  can  get 
credit  against  future  purchase 
requirements,  or  can  sell  the  credits  to 
someone  else  who  prefers  not  to  make 
the  required  clean  fuel  vehicle 
purchases.  If  property  implemented,  no 
net  loss  in  air  quality  benefit  occurs 
compared  to  a  program  based  strictly  on 
con^iance  requirements.  This  concept 
has  been  successfully  implemented  in 
other  pro^ama.  such  as  that  dealing 
with  the  trading  and  banking  of  heavy- 
duty  engine  (HDE)  oxides  of  nitrogen 
(NOx)  and  particulate  matter  emissions 
(55  FR  30584.  dated  July  26, 1990). 

According  to  section  246(a)  of  the 
CAA.  the  "covered  areas"  regulated  by 
the  program  are  those  areas  with  1980 
populations  of  250WQ  or  more  that  are 
serious,  severe  or  extreme  osone 
nonattainment  areas  (based  on  1987- 
1989  data)  or  carbon  monoxide 
nonattainment  areas  with  a  design  value 
above  16  parts  per  million  (based  on 
1968-1988  data).  Areas  reclassified  in 
the  futiue  as  serioos,  severe  or  extreme 
ozone  nonattainment  areas  are  also 
aflected.  There  are  currently  21  sudi 
areas  in  19  states  (see  Table  1).  The  only 
affected  carbon  monoxide 
nonattainraent  area  which  would  not  be 
classified  as  an  ozone  nonattainment 
area  based  on  1987-1989  data  is  the 
Denver-Boulder,  Colorado  area. 

Tabi^  1.— Cl£an  Fuel  Fleet 
Program— States  and  MSAs/CMSAs 


msa/cmsa 

Sutet 

1.  Atlanta 

2  Battef8fietd....„    _    

3.  Baltirnor* 

4.  Salon  Roug* j 

5.  B«aumoni-f  Oft  Arthur  _ 

6.  Boston-Lawrence-Salem 

7.  CMcago-Gary-Lahe  County.... 

8.  Oenver-Boutder 

9.  B  PaK) 

ia  f=rwno _ 

11.  Greater  Connecticut 

Geori^ 
OMomia. 
Maiytwid 
LoiMiana. 

Teiaa. 
Mas*ac<«usett». 

New  Hampshire. 
Illinois.  Indiana. 

Wisconsin. 
Colorado 
Tana. 
CMorma. 

12.  HoMtor>-Galveston-Bra- 
loria. 

13.  La*  Angeles-Anaheiffi-Riv- 
ersade. 

14.  Milwaukee-Racine 

15.  New    Yorti-Nonhem   New 
Jersey-Long  Islartd^ 

Texas. 

CaliiomiL 

WisconsM. 

Jersey.  New 
YortL 
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Table  1.— Clean  Fuel  Fleet  Pro- 
gram—States AND  MSAs/CMSAs— 
Continued 


msa/cmsa 

Stales 

16.       PNIadelphia- Wilmington- 

Delaware. 

Trenton. 

Maryland,  New 

Jersey. 

Pennsyh/ania. 

17.    ProvKJenca-Pawtucket-Fall 

Massachusetts, 

River. 

Rhode  Island. 

1 8.  Sacramento 

Cahfomia. 

19  San  Oeoo         

Caiifomta. 

20.  Spongfietd 

Massachusetts. 

21  Washinotoa  DC 

Maryland,  Virginia, 

Washington,  DC. 

Many  of  these  21  areas  include  parts 
of  more  than  one  state.  EPA  expects  that 
the  states  which  must  design  a  program 
for  a  multi-stale  nonattainment  area  will 
work  together  to  create  one  program 
which  covers  the  area. 

There  are  a  large  number  of 
defmitions  and  implementational  issues 
to  be  resolved  in  establishing  the  overall 
fleet  program,  many  of  which  are  left  to 
the  states  by  the  CAA.  In  order  to  foster 
consistency  among  programs,  and  in 
response  to  requests  from 
representatives  of  the  states  and 
affected  industry,  EPA  plans  to  issue  a 
document  providing  guidance  on  these 
issues.  This  will  be  done  at  a  later  date. 
EPA  requests  conunent  on  the  degree  to 
which  it  should  address  these  issues  by 
rulemaking  rather  than  by  SIP  guidance. 
Comment  is  particularly  solicited  on  the 
effect  that  delaying  final  decisions  on 
these  issues  until  SIP  revision  approval 
(see  the  discussion  on  timing  below] 
would  have  on  the  ability  of  fleet 
owners,  vehicle  manufacturers,  fuel 
providers,  and  others  to  adequately 
prepare  for  the  program  implementation. 

B.  The  Fleet  World 

The  regulated  "industry"  (vehicle  fleet 
owners  and  operators)  is  unlike  most 
other  regulated  industries  because  the 
only  common  thread  between  members 
is  the  fact  that  they  own  and  operate 
fleets  of  vehicles.  They  do  not 
necessarily  make  the  same  product 
perform  the  same  services,  or  even  own 
or  operate  the  same  type  of  vehicles. 
The  industry  members  range  in  size, 
both  in  terms  of  revenue  and  vehicle 


fleet;  there  is  not  necessarily  a 
correlation  between  the  size  of  a 
company  and  the  size  of  its  fleet.  EPA 
solicits  any  information  on  the  structure 
and  operating/use  characteristics  of 
fleets  which  would  assist  in  refining  the 
agency's  analysis  of  regulated  fleets. 
This  analysis,  entitled  "Estimated 
Number  of  Fleet  Vehicles  Affected  by 
the  Clean  Fuel  Fleet  Program,"  is 
available  in  Docket  No.  A-91-25.  A 
summary  is  presented  below. 

EPA  estimates  that  approximately 
four  percent  of  the  vehicles  registered 
nationwide  are  vehicles  in  fleets  of  ten 
or  more.  These  include  business,  for- 
hire,  utility,  and  other  privately-owned 
fleet  vehicles.  Also  included  are  vehicles 
owned  or  operated  by  any  state,  local, 
or  federal  government  agency. 
Emergency  vehicles  and  vehicles  held 
for  rent  or  lease  to  the  general  public  are 
not  included.  Of  these  vehicles  in  fleets 
of  ten  or  more,  approximately  one-half 
are  fueled  at  a  central  location. 

Focusing  on  vehicles  affected  by  the 
fleet  program,  there  currently  exists  an 
estimated  1,150.000  centrally  fueled 
vehicles  in  fleets  of  ten  or  more 
operating  within  the  21  nonattainment 
areas  covered  under  this  program. 
Approximately  50  percent  are  LDVs,  30 
percent  are  LDTs,  and  20  percent  are 
HDVs.  Approximately  seventy-two 
percent  of  these  vehicles  are  private 
business  fleet  vehicles,  twenty  percent 
are  state  and  local  government  fleet 
vehicles,  and  eight  percent  are  vehicles 
operated  by  the  federal  government. 

Using  estimated  growth  rates, 
replacement  rates  typical  of  fleet 
vehicles,  and  the  phase-in  rates 
described  above,  the  numbers  of  fleet 
LDVs  and  LDTs  required  to  be  CFVs  are 
estimated  below.  For  privately-owned 
fleet  vehicles  (business,  utihty,  etc.),  the 
number  of  clean  fuel  LDVs  and  LDTs 
anticipated  to  be  operating  in  1998  and 
by  the  year  2000  are  60,000  and  310,000 
respectively.  By  the  year  2003,  the 
general  vehicle  fleet  will  have 
essentially  tiuned  over,  with  a  total  of 
570,000  private  LDVs  and  LDTs 
expected  to  be  CFVs.  By  the  year  2010, 
this  number  will  have  increased  to  be 
700,000.  With  regard  to  state  and  local 
government  vehicles,  by  the  years  1998, 
2000,  2003,  and  2010,  approximately 


20,000, 110,000,  200,000  and  250.000 
vehicles  respectively  will  be  operating 
on  clean  fuels.  For  federal  government 
LDVs  and  LDTs,  including  those 
operated  by  the  Postal  Service  and  the 
Department  of  Defense,  the  estimated 
number  of  clean  fuel  vehicles  operating 
by  the  years  1998,  2000,  and  2003  are 
5,000,  24.000,  and  59,000  respectively.  By 
the  year  2010,  the  number  of  federal 
clean-fueled  fleet  vehicles  is  expected  to 
rise  to  100,000. 

For  HDVs,  the  anticipated  number  of 
fleet  CFV's  is  not  expected  to  rise  as 
sharply  as  for  light-duty.  For  privately 
owned  fleets,  the  number  of  clean  fuel 
HDVs  expected  in  use  in  1998  and  by 
the  year  2000  are  19,000  and  60,000 
respectively.  By  the  years  2003  and  2010, 
EPA  estimates  that  98,000  and  103,000 
private  heavy-duty  fleet  vehicles  will  be 
CFVs.  For  state  and  local  government, 
the  total  number  of  clean  fuel  HDVs 
expected  to  be  operating  in  each  of  the 
years  listed  above  are  4,000, 12,000, 
20,000,  and  21,000  respectively.  The 
number  of  federal  clean  fueled  HDVs 
operating  by  1998  and  2000  is  expected 
to  be  700  and  2,000  respectively.  By  2003 
and  2010.  the  total  number  of  heavy- 
duty  federal  fleet  vehicles  is  expected  to 
increase  to  4,000  and  to  remain  at  that 
level. 

EPA  has  estimated  the  number  of  new 
centrally  fueled  clean-fueled  vehicles  in 
fleets  of  ten  or  more  registering  each 
year  in  the  21  covered  areas.  For  1998, 
2000.  2003,  and  2010,  the  expected 
combined  number  of  new  LDV/LDT 
registrations  are  85.000,  210,000,  230,000, 
and  270,000  respectively.  The  new  HDV 
registrations  for  the  same  years  are 
estimated  at  24,000,  25.000,  25,000,  and 
26,000. 

The  data  suggests  that  approximately 
110,000  new  vehicles  will  be  clean 
fueled  fleet  vehicles  in  1998.  This  figure 
will  have  grown  to  515.000  by  the  year 
2000,  and  to  1,200,000  by  the  year  2010. 
This  analysis  did  not  factor  in  the 
effects  of  the  credit  program  described 
in  today's  proposal.  Because  the  credit 
program  is  voluntary,  it  is  difficult  to 
predict  the  degree  to  which  it  will  affect 
the  analysis.  The  vehicle  estimates 
discussed  above  are  summarized  in 
Table  2. 


Table  2.— Fleet  Vehicle  Population 
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15,000 
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2,000 
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2000 

59,000 
302,000 
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Table  2.— Fleet  Vehjcle  Population— Continued 
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4.000 
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23.700 
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C  Timing 

The  fleet  program  will  require  the 
combined  effort  of  many  parties  to  be  a 
success.  This  section  briefly  discusses 
the  timing  and  coordination  of  these 
efforts. 

The  final  rule  promulgating  the  credit 
program  and  TCM  exemptions  proposed 
today  will  be  issued  in  accordance  with 
the  statutory  deadline  for  those 
regulations,  i.e..  by  November.  1991. 
That  rule  will  also  include  regulations 
concerning  the  federal  fleets. 

Also  at  that  time,  the  final  rule 
regarding  the  credits  portion  of  the 
California  Pilot  Test  Program  is 
expected.  This  program,  which  was 
mandated  with  the  fleet  progrfim  in  part 
C  of  title  II  of  the  CAA.  will  require  the 
sale  of  clean  fuel  vehicles  in  California. 
The  pilot  program,  along  with  similar 
provisions  being  planned  by  the  State  of 
California,  will  begin  at  least  two  years 
before  the  fleet  program,  and  so  will 
help  to  ensure  the  availability  of  CFVs 
for  the  fleet  program  on  a  national  basis. 

The  timing  for  issuance  of  EPA's 
specific  guidance  regarding  SIP 
revisions  to  implement  the  fleet  program 
has  not  yet  been  established.  EPA  plans 
to  provide  this  guidance  in  adequate 
time  to  be  of  use  to  the  states  in  revising 
their  SIPs  before  the  42  month  CAA 
deadline,  or  in  opting-out  of  the  program 
pursuant  to  section  182(c](4)(B}. 

In  1992,  rulemakings  setting  standards 
for  light-  and  heavy-duty  LEVs,  ULEVs. 
and  ZEVs,  and  for  vehicle  conversion 
(CAA  section  247)  will  be  finalized.  By 
November  15. 1992,  covered  states 
wishing  to  exercise  their  option  to  not 
participate  in  the  fleet  program  per  the 
provisions  of  CAA  section  162(c)(4). 
must  submit  a  SIP  revision  in 
accordance  with  those  provisions.  EPA 
will  then  have  six  months  in  which  to 


approve  or  disapprove  such  SIP 
revision. 

Within  42  months  of  the  date  of  the 
Clean  Air  Act  Amendments  of  1990  (that 
is,  by  May  15, 1994),  SIP  revisions  are 
due  from  each  of  the  states  subject  to 
the  fleet  program.  In  addition,  CAA 
section  24e(a)(3)  expressly  provides  that 
all  states  containing  all  or  part  of  an 
area  with  a  1980  population  of  250,000  or 
more,  that  is  reclassified  at  any  time  in 
the  future  as  a  Serious,  Severe  or 
Extreme  ozone  nonaftalnment  area,  are 
to  prepare  revised  SIPs  within  one  year 
of  such  reclassification. 

In  addition  to  the  clean  fuel  fleet 
program  required  by  the  Clean  Air  Act. 
there  are  a  number  of  other  programs 
being  implemented  or  considered  at 
national,  state,  or  local  levels,  which 
involve  the  introduction  of  clean  fuel 
vehicles  in  fleets.  There  is  expected  to 
be  some  overlap  between  the 
requirements  for  vehicles  in  these 
programs  and  those  for  vehicles  in  the 
CAA  fleet  program.  Of  particular 
interest  is  the  alternative  fuel  fleets 
program  being  proposed  as  part  of  the 
National  Energy  Strategy.  This  program, 
as  proposed,  would  generally  include 
those  fleets  covered  by  the  CAA  fleet 
program.  EPA  has  been  coordinating  the 
CAA  fleet  program  with  the  Department 
of  Energy  and  will  continue  to  do  so  in 
order  to  minimize  the  impact  on 
regulated  industries  while  ensuring  that 
the  goals  of  the  CAA  fleet  program  are 
met. 

n.  Description  of  the  Regulations 

This  section  describes  the  regidations 
being  proposed  today:  the  credit 
program.  TCM  exemptions,  and 
provisions  for  federal  fleets.  These 
programs  are  dependent  upon  the 
existence  of  certain  vehicle  emission 
standarda,  which  are  not  yet 


promulgated,  and  upon  state  fleet 
programs  which  are  expected  to  be 
established  via  SIP  revisions  in  1994. 
Certain  assumptions  are  being  made 
herein  about  what  those  standards  and 
programs  will  entail.  If  EPA's 
assumptions  prove  to  be  incon^ct  in  a 
way  which  affects  the  regulations  being 
proposed,  the  regulations  will  be 
amended. 

A.  Credit  Program 

This  section  discusses  the  issues 
involved  in  establishing  the  credit 
programs  which  are  to  be  administered 
by  each  state  participating  in  the  fleet 
program.  Although  many  of  the  issues 
will  be  resolved  by  this  rulemaking.  EPA 
considers  the  resolution  of  some  issues 
connected  with  the  credit  program  to  be 
best  left  to  the  states  and  indicates  so, 
along  widi  the  basis  for  these  decisions, 
in  the  discussion  below. 

Following  a  summary  of  the  CAA 
provisions  related  to  the  credit  program, 
an  analysis  of  general  credit  issues  is 
provided.  This  is  followed  by  a 
discussion  of  issues  related  to  the  credit 
weightings  to  be  appUed  to  various 
types  of  vehicles  eligible  for  credits. 

1.  Statutory  Provisions 

Section  246(f)  of  the  CAA  requires 
that  EPA  promulgate  regulations  for  the 
fleets  credit  program  and  directs  the 
covered  states  to  administer  this 
program.  It  also  requires  that  the  credit 
program  incorporate  several  specific 
elements,  which  are  described  below. 

First  regarding  the  issuance  of 
credits,  fleet  operators  are  to  be  granted 
credits  for  (1)  The  purchase  of  more 
clean  fuel  vehicles  than  required.  (2)  the 
purchase  of  clean  fuel  vehicles  which 
meet  more  stringent  standards 
estabhshed  by  the  EPA  (ULEVs  and 
ZEVs),  and  (3)  the  purchase  of  vehicles 
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in  categories  which  are  not  covered  in 
the  fleet  program  (exempted  vehicles), 
but  which  meet  the  ULEV  or  ZEV 
standards.  The  CAA  also  calls  for  the 
required  SIP  revisions  to  provide  credits 
to  fleet  operators  that  purchase  vehicles 
certified  to  meet  clean  fuel  vehicle 
standards  during  any  period  after 
approval  of  the  SIP  and  prior  to  the 
effective  date  of  the  fleet  program. 

Second,  regarding  the  use  of  credits, 
the  credits  may  be  used  to  demonstrate 
compliance  with  the  fleet  program 
requirements,  or  may  be  traded  or  sold 
for  use  by  any  other  person  to 
demonstrate  compliance  within  the 
same  nonattainment  area.  Credits 
obtained  at  any  time  may  be  held  or 
banked  for  use  at  any  later  time  without 
depreciation.  The  CAA  specifies  one 
limitation  on  trading:  Credits  issued 
with  respect  to  the  purchase  of  vehicles 
of  up  to  8500  lbs  GVWR  may  not  be 
used  to  demonstrate  compliance  with 
fleet  program  requirements  applicable  to 
vehicles  of  more  than  8500  lbs  GVWR, 
or  vice  versa.  Thus,  credits  associated 
with  the  purchase  of  LDVs  and  LDTs 
may  be  exchanged,  but  these  credits 
may  not  be  exchanged  with  those 
associated  with  HDV  purchases  or 
compliance  requirements. 

Finally,  regarding  the  weighting  of 
credits,  credits  are  to  be  adjusted  with 
appropriate  weighting  to  reflect  the  level 
of  emission  reduction  achieved  by  the 
vehicle. 

2.  General  Credit  Program  Issues 

In  developing  the  credit  program  to  be 
implemented  by  the  states,  EPA  has 
identified  a  number  of  issues  which 
need  to  be  addressed.  The  purpose  of 
the  discussion  below  is  to  describe  these 
and  to  delineate  EPA's  proposed 
approach.  In  some  cases  EPA  proposes 
a  specific  approach:  in  others,  decisions 
are  proposed  to  be  deferred  to  the 
states. 

The  purpose  of  issuing  credits  is  to 
assist  fleet  operators  in  complying  with 
the  requirements  of  the  fleet  program 
without  sacrificing  the  program's  overall 
air  quality  benefit  in  each 
nonattainment  area.  EPA  seeks  ways  of 
furthering  this  goal  in  the  credit  program 
design  and  invites  suggestions  on  how 
to  do  so.  Commenters  should  keep  in 
mind  that  these  suggestions  should  not 
compromise  the  air  quality  benefits  of 
the  fleet  program. 

a.  Credit  eligibility.  Section  246(f)(1) 
of  the  CAA  requires  that  SIP  revisions 
provide  for  the  issuance  of  credits  to  a 
"fleet  operator".  It  does  not  require  that 
credits  be  issued  only  to  "covered  fleet 
operators",  that  is,  those  who  are 
required  by  the  CAA  to  buy  clean  fuel 
■vehicles.  There  may  be  some  advantage 


in  allowing  the  issuance  of  credits  to 
operators  of  fleets  who  buy  vehicles 
meeting  the  requirements  of  the  credit 
program,  regardless  of  fleet  size  or 
central  fueling  capability.  Such  credit 
holders  could  then  sell  their  credits  to 
covered  fleet  operators  who  need  them 
to  demonstrate  compliance.  One 
potential  advantage  would  be  the  wider 
distribution,  and  therefore  possibly 
more  diverse  introduction,  of  clean 
fueled  vehicles. 

Because  of  these  advantages,  EPA  is 
proposing  to  allow  states  to  determine 
the  coverage  of  fleet  credits.  There  are, 
of  course,  some  problems  with 
expanding  the  coverage  because  such  an 
approach  would  be  more  complex  to 
administer.  Also,  vehicles  in  small  fleets 
or  garaged  in  areas  in  which  clean  fuels 
are  not  readily  available  might  be  less 
likely  to  receive  the  maintenance 
attention  that  large  central  fleets  would 
receive,  and  would  be  more  likely  to  be 
misfueled.  Consequently,  the  full 
environmental  benefit  might  not  be 
realized  compared  to  other  fleets,  and 
the  CAA  requirement  that  all  fleet  CFVs 
use  clean  fuels  might  not  be  satisfied. 
EPA  proposes  that  each  state  decide  the 
extent  of  credit  eligibility  in  each 
affected  nonattainment  area.  At  a 
minimum,  however,  all  fleet  operators 
subject  to  the  compliance  requirements 
of  the  fleet  program  must  be  eligible  for 
credits.  EPA  requests  comment  on  this 
proposal,  especially  on  whether  or  not 
the  states  should  be  required  to  extend 
credit  eligibility  to  fleets  which  are  not 
subject  to  the  compliance  requirements, 
and,  if  so,  to  what  extent. 
.  Another  credit  eligibility  issue  arises 
in  implementing  section  246(f)(1)(C)  of 
the  CAA,  which  provides  for  credits  to 
purchasers  of  vehicles  in  categories 
specifically  exempted  from  the  fleet 
program  requirements,  but  which  meet 
the  ULEV  or  ZEV  standards.  This 
apphes  to  vehicles  excluded  by  the  CAA 
from  the  definition  of  a  covered  fleet, 
such  as  motor  vehicles  held  for  lease  or 
rental  to  the  general  public,  and  law 
enforcement  and  other  emergency 
vehicles  (CAA  section  241(5)).  It  also 
applies  to  other  excluded  vehicles: 
"Hiose  which  are  not  "centrally  fueled 
(or  capable  of  being  centrally  fueled)," 
including  vehicles  which  under  normal 
operations  are  "garaged  at  a  personal 
residence  at  night"  (241(6)). 

Considering  the  previously  discussed 
complexities  involved  in  requiring  the 
states  to  issue  credits  to  fleet  operators 
who  are  not  required  to  participate  in 
the  fleet  program,  EPA  proposes  that 
mandatory  credit  eligibility  for  the 
purchase  of  ULEVs  or  ZEVs  which  are 
in  one  of  the  above  excluded  categories 
be  applied  only  to  fleet  operators  who 


are  also  required  to  buy  clean  fuel 
vehicles  under  the  provisions  of  the  fleet 
program.  For  example,  a  fleet  operator 
who  purchases  20  emergency  vehicles 
(none  of  which  are  required  to  be  clean 
fueled)  and  20  general  purpose  vehicles 
(subject  to  the  fleet  program 
requirements),  must  be  allowed  by  the 
states  to  obtain  credits  for  the  purchase 
of  any  emergency  vehicles  which  are 
ULEVs  or  ZEVs,  provided  that  any  other 
requirements  for  credit  issuance  are  also 
met.  A  fleet  operator  whose  fleet 
consists  entirely  of  emergency  vehicles 
is  not  required  to  buy  clean  fuel  vehicles, 
and  therefore  is  eligible  for  credits  only 
if  the  state  has  set  up  a  credit  program 
which  offers  credits  to  such  voluntary 
participants. 

EPA  is  also  proposing  that  credits  be 
issued  for  purchases  of  vehicles  in 
excluded  categories  that  meet  LEV 
standards.  Section  246(f)(1)(A)  provides 
the  statutory  basis  for  this  aspect  of  the 
proposal  regarding  credits  for  the 
purchase  of  vehicles  in  excluded 
categories  because  it  refers  to  the 
issuance  of  credits  for  the  purchase  of 
more  clean  fuel  vehicles  than  required. 
Inasmuch  aa  no  purchases  of  LEVs  in 
excluded  categories  are  required,  the 
purchase  of  any  LEVs  in  those 
categories  constitutes  the  purchase  of 
more  LEVs  than  required  and  should 
qualify  for  the  appropriate  credits  based 
on  the  weight  class  of  the  vehicles  and 
the  standards  to  which  they  are 
certified.  As  for  ULEV  and  ZEV 
purchases  in  excluded  categories,  the 
purchase  of  LEVs  in  these  categories  by 
fleet  operators  who  are  not  required  to 
participate  in  the  fleet  program  would 
generate  credits  only  if  the  state's 
program  allows  for  it. 

b.  Credit  trading  to  stationary 
sources.  EPA  is  interested  in  the 
possibihty  of  establishing  source  trading 
programs  allowing  emission  credits 
generated  in  vehicle  programs  to  be 
traded  against  emissions  from 
stationary  sources.  EPA  requests 
comment  on  this  idea,  as  it  relates  to  the 
fleet  program.  Specifically,  we  would 
appreciate  any  comments  highlighting 
the  desirability,  benefits  or  problems 
with  such  a  program,  legal  arguments  for 
or  against  the  program,  technical  issues 
which  should  be  considered  in  defining 
the  program,  cost/effectiveness 
tradeoffs,  and  relevant  data  regarding 
any  of  these  concerns.  Specifically  with 
respect  to  legal  issues,  EPA  solicits 
comment  on  (1)  whether  such  credits 
could  be  used  to  assist  stationary 
sources  in  complying  with  the 
requirements  prescribed  in  title  I  of  the 
Act,  and  (2)  whether  section  246(f)(2). 
which  provides  that  fleet  program 
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credits  are  to  be  used  to  demonstrate 
compliance  with  that  program,  prohibits 
the  trading  of  fleet  credits  to  stationary 
sources. 

c.  Early  purchases.  In  accordance 
with  CAA  section  246(f)(5).  today's 
proposal  includes  a  requirement  that  the 
covered  states  provide  credits  to  fleet 
operators  who  purchase  clean  fuel 
vehicles  during  any  period  following 
approval  of  the  SIP  revision  and  prior  to 
the  effective  date  of  the  fleet  program. 
These  credits  would  also  be  subject  to 
the  no  depreciation  provision  of  the 
CAA.  EPA  considers  that  this 
requirement  would  be  met  if:  (1)  The  SIP 
provides  for  implementation  of  credit 
recordkeeping  and  issuance  procedures 
not  later  than  the  effective  date  of  the 
fleet  program,  and  (2)  the  SIP  also 
provides  for  the  issuance  of  credits  to 
eligible  fleet  operators  who  provide 
proof  of  vehicle  purchases  made  after 
the  SIP  revision  has  been  approved  and 
who  also  meet  the  other  requirements 
for  issuance  of  credits. 

EPA  believes  that  this  CAA  provision 
for  credit  issuance  to  purchasers  of 
clean  fuel  vehicles  in  the  pre- 
implemenfation  time  period  does  not 
obligate  the  states  to  fulfill  the  fuel 
availability  provisions  of  the  CAA  in  the 
same  time  frame.  However,  the  CAA 
requirements  for  use  of  clean  fuels  in 
clean  fuel  fleet  vehicles  should  apply  to 
these  early  purchase  vehicles  as  well. 
Otherwise,  there  may  be  little  or  no  air 
quality  benefit  produced  by  the  early 
CFV  purchase.  Consequently,  fleet 
owners  desiring  to  make  early  CFV 
purchases  in  this  time  period  should  first 
ensure  that  the  appropriate  clean  fuel 
will  be  available,  as  violation  of  the 
clean  fuel  use  requirement  would  be 
expected  to  result  in  the  same  penalties 
under  the  states'  programs  during  this 
pre-implementation  time  period  as 
would  be  incurred  in  the  post- 
implementation  period.  One  penalty 
particularly  appropriate  in  this  context 
would  be  the  forfeiture  of  credits. 

d.  Cross-area  trading.  In  providing 
that  credit  trading  may  occur  between 
fleet  operators  located  in  the  same 
nonattainment  area,  the  CAA  implicitly 
precludes  the  trading  of  credits  between 
fleet  operators  who  are  not  located  in 
the  same  nonattainment  area.  The  major 
potential  advantage  of  cross-area 
trading  would  be  the  creation  of  a  wider 
market  for  such  transactions  and  thus  a 
potential  cost  savings.  The  major 
potential  disadvantage  would  be  the 
loss  in  benefit  to  the  envirorunent  in 
areas  experiencing  a  net  inflow,  and 
subsequent  redemption,  of  credits.  By 
the  same  reasoning,  EPA  believes  that 
this  provision  also  prohibits  fleet 


owners  who  own  a  covered  fleet, 
portions  of  which  are  located  in 
different  nonattainment  areas,  from 
using  credits  generated  in  one  area  to 
show  compliance  in  another. 

e.  Other  requirements.  It  is  reasonable 
to  expect  that  any  SIP  requirements 
placed  on  clean  fuel  vehicles  which  are 
purchased  to  comply  with  the  fleet 
program  requirements  would  also  apply 
to  vehicles  which  generate  credits.  For 
example,  the  CAA  requires  that  clean 
fuel  vehicles  purchased  to  comply  with 
the  fleet  program  requirements  use  clean 
alternative  fuel  when  operating  in  the 
covered  area.  A  net  loss  to  the 
environment  would  occur  if  a  credit- 
generating  vehicle,  such  as  a  dean  fuel 
vehicle  bought  a  year  earlier  than 
required,  did  not  also  use  clean 
alternative  fuel.  Although  it  is  too  early 
to  anticipate  all  of  the  requirements 
likely  to  be  included  in  all  of  the  SIP 
submittals,  EPA  is  unaware  of  any 
possible  requirements  which  would 
apply  to  vehicles  purchased  to 
demonstrate  compliance  and  not  to 
vehicles  purchased  for  credits. 
Therefore,  EPA  is  proposing  that  any 
such  requirements  apply  equally  to  both 
types  of  vehicles  and  vehicle  purchases. 

It  should  be  noted  that  this 
requirement  would  include  vehicles 
purchased  for  credit  by  fleet  owners  and 
operators  who  are  not  subject  to  the 
compliance  requirements  of  a  state  fleet 
program,  if  allowed  to  do  so  in  the 
program.  As  mentioned  previously,  there 
is  some  concern  about  the 
administrative  and  enforcement  burden 
placed  upon  the  states  in  allowing  these 
small  or  non-centrally  fueled  fleets  to 
voluntarily  join  the  program  for  credit 
purposes,  especially  with  regard  to  the 
"must  use  clean  alternative  fuel" 
requirement.  One  way  of  reducing  this 
burden  is  to  restrict  credit  issuance  for 
these  fleets  to  purchases  of  dedicated- 
fuel  CFVs  only  (or  of  dual-fueled  CFVs 
which  meet  the  same  standards  on  both 
fuel  types),  and  waive  any  requirements 
on  them  for  fuel  use  validation.  To 
prevent  the  use  of  conventional  gasoline 
in  vehicles  that  only  meets  the  CFV 
standards  when  using  reformulated 
gasoline,  such  vehicles  would  not  be 
considered  dedicated-fuel  CFVs  unless 
they  were  operated  in  areas  in  which 
essentially  all  gasoline  sold  is  required 
to  be  reformulated.  Note  that  in 
requiring  CFVs  purchased  for  credit  by 
small  and  non-centrally  fueled  fleets  to 
meet  other  appHcable  requirements, 
EPA  does  not  intend  that  these  fleets  be 
made  subject  to  the  annual  CFV 
purchase  requirements  laid  on  fleets 
which  are  required  to  comply.  Comment 
is  requested  on  these  issues. 


f.  Administrative  details.  EPA 
proposes  to  leave  the  form  of 
administration  of  the  credit  program 
(such  as  recordkeeping)  to  the  states, 
rather  than  mandate  it  by  rule.  It  is 
likely  that  administration  of  the  credit 
program  will  occur  in  the  same  context   . 
as  that  of  the  general  fleets  compliance 
program  and,  therefore,  the  use  of 
federally-mandated  procedures  could 
take  away  state  flexibility 
unnecessarily.  However,  it  is  important 
that,  in  nonattainment  areas  which 
include  parts  of  more  than  one  state,  the 
affected  states  not  adopt  systems  which 
hamper  the  free  trading  of  credits  across 
state  lines.  To  this  end,  EPA  encourages 
such  states  to  coordinate  the 
development  and  implementation  of 
their  programs. 

g.  Credit  value.  Because  the  CAA 
specifies  fleet  purchase  requirements  in 
terms  of  a  percentage  of  new  vehicle 
purchases  rather  than  in  an  actual 
number  of  vehicles,  it  is  anticipated  that 
the  states  will  adopt  some  type  of 
roundoff  procedure  in  assessing 
compliance  for  cases  in  which  the 
required  percentage  of  a  fleet  operator's 
purchases  amounts  to  something  other 
than  a  whole  number,  that  is,  where  a 
fraction  of  a  vehicle  is  involved.  As 
Congress  clearly  intended  that  credits 
retain  their  full  value  up  to  and 
including  the  point  of  redemption  (CAA 
section  246(f)(2)(A)),  it  follows  that  these 
roundoff  procedures  should  not  treat 
credit  redemption  differently  than  actual 
vehicle  purchases  in  demonstrating 
compliance. 

For  example,  if  a  fleet  operator  were 
required  to  purchase  5.27  clean  fuel 
vehicles  according  to  the  percentage 
requirements,  and  if  the  applicable  state 
program  allowed  that  the  purchase  of 
five  clean  fuel  vehicles  complied  with 
the  requirement  in  this  case,  it  must  also 
allow  that  the  credit  equivalent  of  five 
such  vehicles  would  suffice  to 
demonstrate  compliance.  The  program 
could  not  insist  on  receiving  the  credit 
equivalent  of  5.27  vehicles.  Similarly,  a 
state  procedure  which  rounds  a 
calculated  purchase  requirement  of  5.75 
vehicles  to  six  would  also  neqd  to 
require  the  credit  equivalent  of  six 
vehicles  for  the  same  comphance 
requirement.  Comment  is  requested  on 
whether  or  not  EPA  should  specify  a 
roundoff  procedure,  such  as  rounding 
the  calculated  number  of  required 
vehicles  to  the  nearest  integer  value,  in 
this  rulemaking. 

EPA  believes  that  credit  tracking  to 
the  hundredth's  place  provides  adequate 
precision  without  undue  complexity. 
Therefore,  it  is  proposed  that  all  credit 
values  be  specified  to  this  decimal  place 
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in  the  recorda  and  transactions  of  all 
state  programs  (for  example:  4.56,  not  4.6 
or  4.563). 

3.  Credit  Calculation  and  Weighting 

•.  Method  of  detentiinotion.  Section 
246(n(2KC)  of  the  CAA  requires  that 
credits  be  adjusted  with  appropriate 
weighting  to  reHect  the  level  of  emisaion 
redacbon  achieved  by  the  vehicle.  T)m 
Act  also  closely  couples  the  credit 
program  with  standards  to  be 
promulgated  subsequently  by  the  EPA 
for  cleaner  vehicles,  specifically  ULEVs 
and  2E\%.  Standards-based  weighting 
factors  also  depend,  however,  on  the 
standards  for  conventional  vehicles  and 
LEVs  because  the  amount  of  credit 
assigned  to  a  ULEV  or  ZEV  purchase 
depends  on  how  much  further  these 
vehicles  go  (beyond  the  LEV)  in 
reducing  emissions.  This  is  because  tbe 
redemption  of  a  credit  is  meant  to  allow 
the  purchase  of  a  conventional  vehicle 
that,  under  the  requirements  of  the  fleet 
program,  would  have  otherwise  been  a 
LEV.  It  foDows,  therefore,  that  the  credit 
earned  in  purchasing  an  extra-clean 
vehicle,  namely  a  ULEV  or  ZEV,  be 
based  on  its  extra  emission  reduction 
benefit,  compared  to  the  emission 


reduction  achieved  by  a  LEV  from 
conventional  vehicle  levels. 

One  diffictilty  presented  by  using 
emission  standards  to  determine 
weighting  factors  is  the  present  lack  of 
final  emission  standards  for  LEVs, 
ULEVs.  ZEVs  and  conventional 
vehicles.  Conventional  v^cle  emission 
standards  expected  to  be  in  place  when 
the  fleet  program  takes  effect  are  the 
Tier  I  standards  required  by  the  CAA. 
This  would  change  in  tbe  future  should 
EPA  promulgate  more  stringent  Tier  U 
emission  standards.  Similarly, 
c(M)ventional  standards  for  HDEs, 
because  they  are  being  revised  pursuant 
to  new  CAA  requirements,  are  also 
subject  to  change  before  the  fleet 
program  begins.  EPA  plans  to  set  LEV, 
ULEV,  and  ZEV  standards  in  a  separate 
EPA  rulemaking,  pursuant  to  sections 
242. 243, 245,  246,  and  249  of  the  CAA. 
These  standards  will  be  promulgated 
within  two  years  of  CAA  enactment  in 
accordance  with  the  statutory  deadline 
of  section  242(a).  This  is  in  contrast  to 
the  one  year  schedule  dictated  for  the 
present  rulenwiking. 

However,  the  Act  specifies  the  light- 
duty  LEV  standard*  aind  requires  that 
tbe  light-duty  ULEV  and  ZEV  standards 


be  based  on  those  promulgated  by  the 
State  of  California,  so  that  values  can  be 
reasonably  predicted  for  credit  program 
purposes.  With  respect  to  HDVs.  section 
245  of  the  Act  specifies  a  combined  non- 
methane  hydrocarbon  (NMHC)  and  NO, 
standard  that  EPA  may  adjust  within 
certain  hmits,  and  section  246(f)(4) 
indicates  that  heavy-duty  ULEV  and 
ZEV  standards  should  be  comparable  in 
stringency  to  the  light-duty  ULVE  and 
ZEV  standards. 

On  the  basis  of  these  provisions  of  the 
Act  and  California's  standards.  EPA  is 
proposing  to  use  the  emission  standards 
listed  in  table  3  for  the  purpose  of  credit 
calculations,  with  the  understanding 
that  any  chai>ges  in  EPA's  expectation 
of  the  standards'  values  prior  to 
issuance  of  this  final  rule  will  be 
factored  into  the  final  rule  calculations. 
Also,  if  any  such  changes  are  made 
subsequent  to  issuance  of  this  final  rule, 
by  will  be  likewise  accounted  for  via  a 
revised  rulemaking.  To  simplify  the 
credit  calculations,  only  tbe  50,000  mile 
(new  vehicle)  standards  are  used,  not 
the  100,000/120,000  mile  standards  or 
some  combination  of  the  twa 


Table  3.— Emissiom  Stanoahos  Used  for  DrrERMtNtNO  Crecnt  Weightings— Uqht-Outy 


LCV.LOT 
<6000 

<9750LVW 

LOT  <eooo 

GVWH 
>3750  LVW 
<  5750  LVW 

LDT>8000 

Gvwn 

<3750TW 

LOT>6000 

GVWR 
>3750TW 
<57S0TW 

Lar>«oo 

6VWR 
>57SeTW 

ConvBNIcwit 

0J5 
3.4 

.4 

.075 
3.4 
2 

.04 
1.7 
2 

0 
0 
0 

0.32 

4.4 

.7 

.1 

4.4 

.4 

.05 
22 

.4 

0 
0 
0 

025 

a4 

.4 

.125 
3L4 

.4 

.075 

2 

0 
0 
0 

032 
4.4 

J 

.IC 
4.4 

J 

.1 
22 

A 

0 

0 
0 

0J9 

CO . 

5 

MO. 

1.1 

LEV: 

NMOfi 

.igs 

m 

5 

NO, _ 

t.1 

ULEV: 
Minn 

.117 

•^ 

2.5 

Nf\ 

A 

ZEV: 

0 

OO , 

0 

*^ 

0 

HEAVY-DUTY 


HcAW-OuTY— Continued 


HOE 

LHO 
8,501- 
19,500 
GVWR 

MHO 
10,501- 
26.000 

GVWR 

HHO 

>  26.000 
GVWR 

Coix^nScwal: 

NMHC+NO, 

CO      _ 

5.3 
15.5 

3.15 
14.4 

25 

53 

15,5 

3.15 
14.4 

23 

5.3 

15.5 

LEV: 
NMHC-fNO^—. 

m 

3115 
14.4 

ULEV: 
NVHC+NO. 

2.5 

HOE 

LHO 
•J01- 
10,500 
GVWR 

MHO 
19,501- 
26J)00 

GVWR 

HHO 
(Sinqto 

Unft) 
>  26,000 
GVWR 

C" 

7.2 

0 
0 

7.2 

0 
0 

7.2 

ZEV: 

0 
0 

Standards  affect  the  weighting  factors 
at  two  levels.  First  the  LEV,  ULEV  and 


ZEV  standards  will  vary  relative  to  each 
other  within  a  class,  and  this  variance 
must  be  reflected  in  the  credit 
weightings.  Each  of  these  standards  may 
also  vary  across  vehicle  subclasses,  and 
this  variation  must  also  be  reflected  in 
the  credit  weighbng  to  the  degree  that 
cross-subclass  trading  is  allowed.  In 
fact,  the  expected  standards  shovtni  in 
table  3  exhibit  both  types  of  variances. 

Actual  determination  of  credits 
requires  two  different  approaches.  In  the 
first  case,  the  equation  used  to  calcalate 
credits  for  early/extra  purchases  of 
LEVs,  ULEVs,  or  ZEVs  is: 
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Equation  (11 

credit  =  |Scv  -  Sttv.  uutv  «  ml/(Scv- Suv] 

In  the  second  case,  for  ULEV  or  ZEV 
purchases  of  vehicles  which  are  also 
being  used  to  demonstrate  compliance 
with  the  LEV  purchase  requirements,  the 
equation  is: 
Equation  (2) 

credit  =  [SL«v-Syi«v  or  ZKvl/lScv-Sutvl 

where: 
credit  Kunnomralized  credit 
Svxv= value  of  LEV  standard 
Sirixv  Of  nv  =  value  of  ULEV  or  ZEV 

standard 
Scv  rvalue  of  conventional  vehicle 

standard 

In  each  case  the  numerator  (top)  of 
the  equation  represents  the  extra 
emission  reduction  and  the  denominator 
(bottom)  represents  the  required 
emission  reduction.  The  quotient  of  the 
two  is  the  unnormalized  credit. 

Because  the  fleet  program  measures 
compliance  based  either  on  vehicles 
purchased  or  credits  redeemed,  these 
emission  reductions  must  be  expressed 
in  terms  of  vehicles  or  vehicle 
equivalents,  with  consideration  to 
classes/subclasses  of  LDVs.  LDTs,  and 
HDVs  over  which  the  trading  of  credits 
is  allowed.  This  adjustment  and 
normalization  process  and  an  evaluation 
of  which  pollutants  specified  in  the 
standards  are  factored  into  the  credit 
weightings  are  discussed  in  detail  later 
in  this  section. 

One  concern  arises  from  the  potential 
for  vehicles  which  can  use  more  than 
one  clean  fuel,  such  as  hybrid  electric 
vehicles.  Assuming  these  vehicles  meet 
ULEV  or  LEV  standards  when  running 
on  their  higher  emitting  power  soim:e, 
they  do  not  deserve  credit  based  on 
their  lower  emitting  source  unless  they 
are  essentially  operated  only  on  this 
source  while  in  the  covered 
nonattainment  area.  On  the  other  hand, 
issuing  credits  based  only  on  their 
meeting  the  higher  emissions  standards 
fails  to  recognize  their  potential  for 
lower  emissions.  Suggestions  on  how  to 
deal  with  this  issue,  such  as  basing 
credits  on  a  hybrid  vehicle's  operational 
range  whije  using  its  lower  emitting 
power  source,  are  requested. 

b.  LDV/LDT  credit  program  Pollutant 
applicability.  As  the  fleet  program  is 
primarily  an  ozone  reduction  program, 
the  pollutants  of  special  concern  in  most 
affected  nonattainment  areas  are  the 
primary  ozone  precursors:  The 
nonmethane  organic  gases  (NMOG). 
Although  other  pollutants  are  controlled 
by  the  LEV.  ULEV,  and  ZEV  standards, 
credit  weightings  based  on  the  NMOG 
reductions  in  the  standards  would  be 
uiost  consistent  with  the  air  quality 
goals  of  the  fleet  program.  EPA 


recognizes,  however,  that  in  some  areas 
the  control  of  oxides  of  nitrogen,  which 
are  also  ingredients  in  ozone  formation, 
is  also  very  important. 

EPA  proposes,  therefore,  that 
weighting  factors  for  LDV  and  LDT 
credits  be  based  on  the  NMOG 
reductions  in  the  standards,  but  that  an 
alternative  set  of  weighting  factors, 
based  on  the  simple  sum  of  the  NMOG 
reductions  and  the  NO,  reductions,  be 
made  available  for  use  at  a  state's 
option,  subject  to  EPA  approval.  States 
planning  to  exercise  this  option  would 
need  to  indicate  that  decision  in  their 
SIP  revisions  for  each  nonattainment 
area  in  which  they  propose  to  use  the 
alternative  factors.  Both  sets  of  factors 
are  included  in  the  proposed  regulations 
contained  in  this  notice. 

The  CAA  also  requires  that  certain 
carbon  monoxide  (CO)  nonattainment 
areas  be  included  in  the  fleet  program. 
Only  one  such  area  does  not  also  quaUfy 
for  inclusion  in  the  program  because  of 
ozone  nonattainment:  The  Denver- 
Boulder,  Colorado  area.  It  is  reasonable 
to  expect  that  a  credit  program  (and 
indeed  a  general  fleet  program)  for  this 
area  would  address  the  CO  problem. 
Unfortunately,  the  expected  LEV 
standards  listed  in  table  3  do  not 
provide  CO  emission  reductions  from 
conventional  vehicle  levels.  Although 
the  ULEV  and  ZEV  standards  do 
provide  CO  reductions,  credit 
weightings  based  on  incremental  CO 
reduction  over  that  provided  by  LEVs 
make  no  sense  mathematically  because 
the  LEV  standard  requires  no  CO 
reduction. 

EPA  could  generate  another  credit 
weighting  system  for  the  Denver-Boulder 
area  that  would  encourage  the  purchase 
of  CO-reducing  ULEVs  and  ZEVs.  Such 
a  program  would  provide  a  bonus  for 
ULEVs  and  ZEVs  beyond  that  which 
would  occur  based  solely  on  the 
difference  in  the  hydrocarbon  emission 
standards.  It  is  not  clear,  however,  that 
the  credit  program  provides  much 
opportunity  to  create  a  fleet  program 
oriented  to  CO  reduction  within  the 
restrictions  of  the  CAA.  At  this  time, 
therefore,  EPA  requests  comment  on  the 
desirability  of  creating  a  separate  credit 
weighting  system  for  CO  and 
encourages  suggestions  on  how  this 
would  best  be  accomplished. 

Credit  values.  As  contemplated  by  the 
CAA,  EPA  proposes  to  require  the  states 
to  allow  credit  trading  between  all 
subclasses  of  LDVs  and  LDTs.  Hiis 
would  make  the  credit  program  more 
flexible  and  useful  to  the  fleet  operators 
and  would  also  simplify  recordkeeping. 
Credits  generated  in  the  purchase  of 
LDVs  and  LDTs  would  need  to  be 
designated  as  such  in  order  to  ensure 


that  they  are  not  used  to  demonstrate 
compliance  with  HDV  fleet  program 
requirements.  However,  no  LDV  or  LDT 
subclass  designations  would  be 
required. 

Credit  tables.  Because  credits  can  be 
generated  by  early/extra  LEV,  ULEV,  or 
ZEV  purchases  or  by  ULEV/ZEV 
purchases  for  compliance  vehicles,  and 
because  EPA  is  proposing  that  credit 
exchanges  be  permitted  between  LDVs 
and  all  subclasses  of  LDTs.  a  detailed 
discussion  of  how  credit  determinations 
would  be  made  is  provided  below. 
These  determinations  rely  on  equations 
(1)  and  (2)  above  and  translate  into  the 
credit  generation  and  credit  need  tables. 
These  are  tables  C-1.1  to  C-1.3  (for 
NMOG  only)  and  C-2.1  to  C-2.3  (for 
NMOG + NO.)  in  the  regulations 
contained  in  this  notice. 

Credit  calculations  could  be  made 
using  equations  (1)  or  (2)  above, 
depending  on  which  situation  applies. 
These  equations  give  intermediate 
results  which  would  be  di^icult  to 
adjust  for  cross  class/subclass  trades, 
because  the  standards  values  (and 
resulting  credit  weightings)  differ  in 
each  of  the  vehicle  class/subclass- 
standard  situations  involved. 

To  facilitate  cross  class/subclass 
credit  exchanges  and  to  simplify  the 
credit  weighting  system,  EPA  is 
proposing  that  all  values  be  normalized 
to  the  reduction  required  by  the  LDVs. 
Therefore,  the  term  "vehicle-equivalent" 
refers  to  the  reduction  calculated  in 
equation  (1)  for  an  LDV  certiHed  to  the 
LEV  standards. 

In  the  case  of  eariy/extra  LEV,  ULEV 
or  ZEV  purchases  discussed  above,  the 
normalized  equation  is: 
Equation  (3) 
ncredit=IS«„-S',«.  ^w  «  «vl/[S'**'cv- 

where: 
ncredit= normalized  credit  (LDV 

equivalent) 
Suv.  luv  „  zzv=value  of  LEV,  ULEV  or 

ZEV  standard 
Scv= value  of  conventional  vehicle 

standard 
x=the  vehicle  class/subclass  of  interest 

For  credit  issuance  involving  ULEV  or 
ZEV  purchases  which  are  also  being 
used  to  demonstrate  compliance,  the 
normalized  equation  is: 
Equation  (4) 
ncredit  =  [S««v-S»,;uv  ,  av)/[S"»''ev-S"»'«vl 

By  using  these  fotu'  equations  and  the 
NMOG  and  NO,  emission  standards  in 
table  3,  EPA  has  tabulated  vehicle 
equivalent  credit  values  (normalized  to 
LDV  values)  which  can  be  used  to 
determine  the  number  of  credits  to  be 
issued  for  LDV/LDT  purchases  or  that 
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are  needed  to  show  compliance  with  the 
program.  EPA  believes  that  this 
common-unit  approach  will  also 
enhance  state  enforcement  efforts. 

Under  this  proposal,  states  retain  the 
option  of  deciding  how  to  handle  fleet 
owners  and  operators  who  buy  vehicles 
in  more  than  one  subclass,  and  who  also 
buy  more  clean  fuel  vehicles  than 
required  for  compliance.  The  states 
could:  (1)  Allow  the  fleet  operators  to 
designate  which  purchased  vehicles 
count  for  compliance  and  which  count 
for  credits  and  therefore  maximize  their 
credits,  (2)  base  this  designation  on  date 
of  purchase,  or  (3)  design  some  other 
reasonable  approach  into  the  SIP 
submittal. 

The  LDV/LDT  credit  weightings 
provided  in  the  proposed  regulations  are 
based  solely  on  emission  standards  and 
do  not  reflect  any  subclass  ckfferences 
in  fleet  mileage  or  time  in  fleet  Based  on 
data  currently  available,  there  appears 
to  be  little  air  qitality  benefit  in  adding 
this  complexity  to  the  credit  weights. 
Furthermore,  any  such  weighting  would, 
at  best,  be  based  on  average  usage 
patterns  for  each  subclass  and.  because 
there  would  be  no  control  over  who 
generates,  uses,  or  exchanges  credits, 
fleet  by  fleet  credit  uncertainties  would 
still  exist  EPA  requests  comment  on  this 
approach  to  LDV/LDT  credit  weighting. 

c.  HDV  Credit  program — Pollutant 
applicability.  Unlike  the  expected  light- 
duty  standards,  the  expected  heavy-duty 
LEV.  ULEV  and  ZEV  standards  involve 
a  combined  NMHC  and  NO,  standard. 
A  separate  set  of  credit  weighting 
factors  based  on  NMHC  only  is 
therefore  not  likely  to  be  feasible.  EPA 
proposes,  therefore,  to  base  credit 
weightings  on  the  NMHC -f  NO, 
standard.  The  discussion  in  the  above 
subsection  regarding  LDV/LDT  credit 
weightings  for  CO  nonattainment  areas 
applies  tc  HDVs  as  well. 

Credit  values.  Although  the  provisions 
of  the  CAA  do  not  permit  credit 
exchanges  between  light  and  heavy- 
duty  vehicles,  they  do  not  provide  for 
the  prohibition  of  credit  exchanges 
among  vehicles  in  different  heavy-duty 
vehicle  subclasses:  the  light  medium, 
and  heavy  heavy-duty  vehicles  (LHDVs, 
MHDVs.  and  HHDVs.  respectively). 

Two  points  should  be  noted  in  this 
regard.  First,  although  the  CAA  excludes 
HDVs  in  subclasses  above  26.000  lbs 
GVWR  (the  HHDVs)  from  the  fleet 
program  purchase  requirements,  it  does 
not  spedfically  prohibit  them  from 
generating  credits.  The  HHDV  subclass 
encompasses  a  large  variety  of  vehicle 
chassis  designs.  Many  HI^DVs  are 
predominantly  urban  use  vehicles,  such 
as  concrete  mixer  trucks,  garbage 
haulers,  and  beverage  trucks,  while 


others  are  more  typically  used  for  long 
haul,  over  the  road  operations,  such  as 
freight  hauling  and  automobile 
transport.  The  former  group  is 
comprised  largely  of  two  and  three  axle 
single  unit  trucks,  while  the  latter  group 
is  typically  a  combination  of  a  truck- 
tractor  and  trailerfs). 

HHDVs  have  some  significant 
dissimilarities  in  terms  of  use. 
According  to  the  1987  Census  of 
Transportation,  single  unit  trucks  are 
predominantly  used  in  local  or  short 
range  operations,  whereas  combination 
trucks  are  used  more  for  long  trips. 
Average  aiuiual  mileage  for  various 
single  unit  truck  types  ranges  from  about 
20  to  30  thousand  miles,  but  exceeds 
75,000  miles  for  combination  trucks. 

Given  that  most  HHDVs  appear  to  fall 
into  two  distinct  groups,  EPA  is 
proposing  to  make  single  unit  HHDVs 
eligible  for  generating  credits,  but  to 
exclude  combination  HHDVs  and  other 
designs.  This  proposal  is  based  on  the 
premise  that  single  unit  HHDVs  are 
predominantly  operated  in  the  area 
where  registered,  the  use.  in  some  of 
these  vehicles,  of  engine  models  also 
used  in  MHDVs,  and  the  likelihood  that 
urban  fleets  containing  LHDVs  and 
MHDVs  (subject  to  ctxnpliance 
requirements)  might  also  include  some 
single  unit  HHDVs. 

Regarding  combination-type  HHDVs, 
based  on  the  types  of  vehicles  involved 
and  the  likelihood  that  many  would  not 
be  centrally  fueled  or  operated  largely 
within  a  single  nonattainment  area.  EPA 
believes  that  including  these  vehicles  in 
the  credit  program  would  at  best  be 
marginally  useful  and  difficult  to 
administer.  The  above  factors  siiggest  a 
relatively  small  number  of  potentially 
available  vehicle  applications  and  thus 
high  per-vehicle  design  and 
manufacturing  costs.  Designing  such 
vehicles  to  meet  clean  fuel  standards, 
and  to  perform  well  in  use,  is  expected 
to  be  a  difficult  task.  The  incentive  for 
manufacturers  to  design  and  produce 
such  vehicles  for  a  credit-producing 
market  only  is  not  likely  to  be  large. 
Therefore,  EPA  proposes  not  to  include 
combination-type  HHDVs  in  the  HDV 
credit  program.  Comment  is  requested 
on  this  proposal. 

The  second  issue  is  that  of  cross- 
subclass  credit  exchanges  among  HDVs. 
In  the  recently  promulgated  final  rule 
regarding  the  trading  and  banking  of 
HDE  NOx  and  particulate  matter 
emissions  (55  FR  30584.  dated  July  26, 
1990)  and  in  an  earlier  rule  regarding 
averaging  programs  (50  FR  10606,  dated 
March  15, 1985).  EPA  did  not  permit 
cross-subclass  credit  exchanges,  citing 
potential  manufacturer  equity  and 
environmental  impact  concerns.  During 


those  rulemakings,  it  was  noted  that, 
even  if  manufacturer  equity  issues  could 
be  resolved.  EPA  did  not  have  adequate 
data  on  the  operating  and  use 
characteristics  of  the  subclasses 
involved  to  develop  the  prorating  factors 
which  would  be  necessary  to  resolve  the 
environmental  concerns. 

There  are  no  manufacturer  equity 
issues  involved  in  the  fleet  credit 
program,  but  the  concerns  over 
environmental  impacts  remain.  LHDVs 
are  predominantly  8,500  to  12.000  lbs 
GVWR.  MHDVs  are  19,500  to  26,000  lbs 
GVWR.  and  single  unit  HHDVs  can 
approach  80,000  lbs  GVWR.  There  are 
significant  differences  in  design  and 
application  among  these  subclasses 
which  result  in  large  differences  in 
useful  life,  fleet  life,  rebuild  practices, 
fuel  consumption,  annual  mileage,  and 
duty  cycle,  among  other  factors.  All  of 
these  factors  impact  the  per-vehicle 
emission  rate  and  total  vehicle/engine 
lifetime  emissions.  Allowing  cross- 
subclass  trading  without  a  prwating 
factor  accounting  for  these  differences 
would  lead  to  an  emissions  increase  in 
those  cases  where  the  credit-using 
vehicle  had  a  longer  Ufe.  more  rebuilds, 
worse  fuel  consumption.  et&  than  the 
credit-generating  vehicle.  A  prorating 
factor  covering  these  differences  would 
be  needed  to  allow  cross-subclass 
trading.  Moreover,  permitting  single  unit 
HHDVs  to  generate  credits  is 
meaningless  if  these  credits  cannot  be 
used  to  demonstrate  compliance  with 
LHDV  or  MHDV  purchase  requirements. 
However,  at  this  point  in  time,  the  data 
needed  to  develop  reliable  prorating 
factors  is  not  available. 

Thus,  EPA  requests  comment  and 
input  on  the  information  needed  to 
develop  the  prorating  factors. 
Information  is  needed  for  fleet  vehicles 
in  the  various  subclasses  on  miles  in 
fleet  life.  fuel,  consumption,  fuel 
economy,  rebuild  practices,  load  factors, 
and  duty  cycles  (speed,  accelerations, 
decelerations,  etc).  These  factors  vary 
for  gasoline  and  diesel  engines  and  so 
data  for  both  is  needed.  Information  on 
other  clean  fuel  engines  would  also  be 
helpful. 

If  adequate  data  is  provided  in  the 
comments,  EPA  will  develop  factors 
based  on  this  data  for  the  final  rule.  In 
the  event  that  sufficient  data  is  not 
forthcomming,  EPA  will  use 
conservative  prorating  factors  to  ensure 
that  the  credit  program  does  not  result 
in  a  net  loss  of  environmental  benefits. 
In  today's  proposal,  subclass  trading  is 
allowed  in  the  downed  direction  without 
proration.  That  is,  credits  generated  by 
the  purchase  of  HHDVs  or  MHDSVs  can 
be  used  to  demonstrate  compliance  with 


Federal  Register  /  Vol.  56.  No.  192  /  Thursday,  October  3.  1991  /  Proposed  Rules 50205 


MHDV  or  LHDV  requirements  on  a  one- 
for-one  basis.  EPA  considers  this  to  be 
generally  conservative  based  on  current 
information.  Trading  in  an  upward 
direction,  that  is,  using  credit  generated 
by  the  purchase  of  LHDVs  to  satisfy 
MHDV  purchase  requirements  requires 
a  yet  to  be  determined,  conservative 
prorating  factor.  With  this  approach,  it 
is  also  necessary  to  desi^ate  LHDV- 
generated  credits  as  such  in  order  to 
ensure  that  any  upward  credit  trading 
receives  the  proper  proration  at  time  of 
redemption.  Today's  proposed 
regulations  reflect  this  approach. 
Suggestions  for  other  approaches  are 
also  solicited. 

With  regard  to  credit  calculations  for 
HDVs,  as  with  light-duty  calculations, 
credit  calculations  for  early/extra 
purchases  of  LEV,  ULEV,  or  ZEV  HDVs 
are  based  on  equation  (3)  and  the 
NMHC+NOxx  standards  in  table  3. 
Credit  calculations  involving  the  ULEV 
and  ZEV  purchases  which  are  also  begin 
used  to  demonstrate  compliance  use 
equation  (4).  Because  the  prorating 
factors  of  cross-subclass  trading  are  not 
available  at  this  time,  the  resulting 
credit  values  provided  in  tables  C-3.1  to 
C-3.3  of  the  proposed  regulations  can  be 
viewed  as  vehicle-equivalent  values 
specific  to  the  subclass  in  which 
generated.  That  is,  they  are  not 
normalized  to  one  subclass  or  the  other. 
These  will  need  to  be  adjusted  in  the 
final  rule  when  prorating  factors  become 
available.  EPA  requests  comment  on  the 
issue  of  HDV  subclass  trading. 

B.  Exemptions  From  TCMs 

1.  General  Exemptions 

As  required  by  section  24e(h]  of  the 
GAA,  regulations  are  proposed  today  to 
exempt  clean  fuel  fleet  vehicles  from 
time  of  day,  day  of  week  and  other 
similar  transportation  control  measures. 
Under  the  proposal,  the  exemptions 
would  be  limited  to  those  TCMs  existing 
for  air  quality  reasons  with  restrict 
vehicles  from  operating  based  upon 
temporal  factors,  because  such  TCMs 
are  clearly  shnilar  to  the  two  types  of 
TCMs  listed  in  the  statute.  Therefore, 
measures  which  forbid  vehicle  transit 
only  during  certain  hours  of  the  day, 
days  of  the  week,  days  of  the  month,  or 
during  any  other  defined  period  of  thne 
would  not  apply  to  eligible  clean  fuel 
fleet  vehicles,  except  as  noted  in  the 
next  paragraph.  All  eligible  clean  fuel 
fleet  vehicles  (LEVs,  ULEVs  and  ZEVs), 
would  be  equally  exempt  from  the 
temporal-based  TCMs. 

^A  is  proposing  that  temporal-based 
TCM  exemptions  not  include  those 
TCMs  for  which  the  temporal  element  is 
secondary  to  some  other  control 


element.  For  example,  TCMs  which 
create  high-occupancy  vehicle  traffic 
lanes  during  certain  times  of  day  would 
not  qualify  as  temporal-based  TCMs. 
However,  time-based  TCMs  which 
restrict  access  of  certain  types  of 
vehicles  to  certain  areas  or  locations 
would  qualify  as  temporal-based  TCMs. 
and  would  therefore  be  subject  to 
exemption  for  clean  fuel  fleet  vehicles. 
In  addition,  mandated  exemptions 
would  not  apply  to  temporal-based 
TCMs  for  which  such  exemptions  would 
create  a  clear  and  direct  safety  hazard. 
EPA  has  elected  to  take  a  relatively 
narrow  approach  to  the  general  TCM 
exemptions  available  to  all  fleet  CFVs. 
in  part  because  of  concerns  that  a 
broader  approach  would  be  inconsistent 
with  the  intent  of  the  clean  fuel  fleet  and 
TCM  programs  of  the  Act.  The  goal  of 
both  of  these  programs  is  to  reduce 
emissions  in  some  of  the  worst  non- 
attainment  areas,  and  TCM  exemption 
provisions  were  added  as  an  incentive 
for  fleet  owners.  However,  he  emission 
standards  enacted  for  clean  fuel  fleet 
vehicles  are  not  adequately  stiingent  to 
require  significant  improvements  of 
changes  in  the  fuel  or  engine/emission 
control  technology  used  in  these 
vehicles  relative  to  those  expected  in 
other  areas  of  the  country  during  the 
same  time  frame.  EPA  expects  that 
conventional,  or  at  most  reformidated 
gasoline  will  be  the  fuel  of  choice,  and 
vehicles  will  likely  be  able  to  meet  the 
clean  fuel  fleet  emission  standards  using 
reformulated  gasoline  and  certain 
engine/emission  control  system 
improvements.  For  California  and  other 
states  which  adopt  the  California 
standards,  the  clean  fuel  vehicles  will  be 
meeting  the  same  standards  as  vehicles 
being  sold  to  the  general  public. 
Furthermore,  the  clean  fuel  fleet 
emission  standards  for  light-duty 
vehicles  and  light-duty  trucks  up  to  3750 
lbs.  LVW  are  of  about  the  same 
stringency  as  the  pending  Phase  n 
tailpipe  standards  for  conventional 
vehicles  of  the  same  classes  as 
contained  in  section  203(i]  of  the  Act. 
Thus,  it  is  conceivable  that  in  the  post 
200  time  frame,  new  clean  fuel  fleet 
vehicles  and  conventional  vehicles 
throughout  the  country  would  have  the 
same  general  emission  rates.  Also,  since 
the  emission  standards  program  enacted 
for  clean  fuel  fleet  vehicles  do  not 
guarantee  emissions  reductions  relative 
to  vehicles  being  sold  to  the  general 
public,  allowing  expended  TCM 
exemptions  for  all  fleet  CFVs  could 
significantly  erode  the  environmental 
benefit  expected  from  the  TCM 
provisions.  Given  these  circiimstances, 
EPA  does  not  believe  it  would  be 


appropriate  to  provide  expanded  TCM 
exemptions  for  all  dean  fuel  fleet 
vehicles  equally. 

However,  it  would  be  more 
appropriate  to  provide  expanded  TCM 
exemptions  for  fleet  vehicles  which 
have  lower  emission  rates  than  is 
required  of  all  other  fleet  CFVs.  More 
specifically,  one  way  to  provide 
expanded  TCM  exemptions  without 
raising  concerns  at)out  loss  of 
environmental  benefits  from  the  TCM 
program  would  be  to  provide  expanded 
exemptions  only  to  fleet  CFVs  which 
have  inherently  low  emissions 
characteristics  relative  even  to  other 
CFVs.  Thus,  as  an  option,  EPA  is 
proposing  such  a  program  as  is 
discussed  below.  If  adopted,  this  option 
would  be  implemented  in  addition  to  the 
core  of  temporal  TCM  exemptions 
discussed  above. 

2.  Expanded  Exemptions  for  IL£Vs 

EPA  is  proposing  an  approach  for 
expanded  TCM  exemptions,  based  on  a 
recognition  of  the  environmental  benefit 
provided  by  CFVs  which  have 
inherenUy  low  emissions  relative  to 
their  conventional  gasoline-fueled 
counterparts.  Inherently  low-emission 
vehicles  (ILEVs),  as  described  below, 
would  qualify  for  expanded  TCM 
exemptions,  and  states  would  receive 
SIP  credits  commensurate  with  the 
emission  reductions  anticipated. 
Qualification  as  an  ILEV  would  be 
based  on  a  vehicle's  evaporative  and 
exhaust  emission  characteristics.  Such  a 
program  would  be  entirely  voluntary  on 
the  part  of  the  vehicle  manufacturers 
and  fleet  operators.  If  sufficient  demand 
for  such  vehicles  were  to  develop  and  a 
manufacturer  were  to  decide  to  certify 
vehicles  as  ILEVs.  these  vehicles  could 
be  bought  by  fleet  purchasers  desiring  to 
take  advantage  of  the  expanded  TCM 
exemptions. 

In  keeping  with  the  focus  of  the  fleet 
program  on  ozone  reduction,  the 
approach  being  taken  aims  at 
substantial  reductions  in  the  primary 
ozone  precursors:  Hydrocarbons  and 
NOx.  Recognizing  that  the  expected 
CFV  hydrocarbon  exhaust  emissions 
standards  (which  all  fleet  CFVs  must 
meet]  are  already  very  low,  and 
represent  substantial  reductions  over 
those  of  conventional  vehicles,  the  focus 
for  additional  hydrocarbon  reductions 
from  IL£Vs  is  on  evaporative  emissions. 
EPA  has  selected  this  approach  because 
a  large  portion  of  ozone  forming 
emissions  from  typical  in-use  vehicles 
are  due  to  evaporative  emissions,  lliis 
approach  would  provide  appropriate 
recognition  of  the  very  low  in-use 
evaporative  emission  levels  which  some 
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vehicle  engine/fuel  system  designs  can 
achieve.  The  additional  focus  on  NOx 
reductions  is  to  assure  that  NOx 
standards  for  ILEVs  involve  reductions 
from  conventional  vehicle  NOx 
standards  for  each  of  the  vehicle 
subclasses  (see  table  3). 

Vehicle  models  which  manufacturers 
would  wish  to  qualify  as  ILEVs  would 
have  to  meet  at  least  two  criteria.  First, 
the  vehicles'  engine/fuel  systems  would 
have  to  be  certified  to  meet  an 
evaporative  emissions  standard  without 
the  use  of  any  auxiliary  emission  control 
devices  to  reduce  or  control  evaporative 
emissions  (e.g..  carbon  canister,  purge 
system,  etc.).  For  closed  fuel  systems, 
the  designs  must  be  such  that  a  leak  (to 
atmosphere]  anywhere  within  the 
system  would  render  the  vehicle 
inoperative  through  a  relatively  quick 
loss  of  fuel  supply.  This  recognizes  the 
contribution  of  leaks  to  emissions,  but 
also  recognizes  that  substantial  fuel  loss 
would  provide  a  strong  incentive  for 
repair  thus  reducing  the  likelihood  that 
emissions  from  leaks  would  continue  for 
long. 

This  requirement  would  ensure  that 
ILEVs  are  vehicles  that,  even  in  their 
uncontrolled  state,  produce  fuel 
evaporative  hydrocarbon  emissions  in 
total  (hot  soak,  diurnal,  running  loss]  at 
a  level  corresponding  to  only  a  small 
percentage  of  what  their  uncontrolled 
conventional  gasoline  counterparts 
would  emit  This  is  important  from  an 
emissions  reduction  standpoint  because 
EPA  test  data  show  that  the  average^ 
evaporative  emissions  for  typical 
vehicles  in  use  greatly  exceed  the 
certification  standards  for  evaporative 
emissions,  due  in  large  part  to  vehicles 
which  develop  malfunctions  in  their 


evaporative  control  systems.  An  ILEV 
would  have  inherently  low  evaporative 
emissions  so  that  any  evaporative 
control  system  problem  would  not  result 
in  large  in-use  emissions.  Therefore,  a 
significant  environmental  benefit  would 
be  expected  in  use  as  compared  to 
conventional  gasoline  vehicles  equipped 
with  evaporative  emission  controls. 
Under  this  evaporative  emissions 
performance  requirement,  the  test 
vehicle  would  have  its  uncontrolled 
evaporative  emissions  measured  (hot 
soak,  nmning  loss,  one  high  temperature 
diurnal).  The  sum  of  all  those  measured 
evaporative  emissions  could  not  exceed 
the  ILEV  qualification  standard.  Based 
on  the  improved  evaporative  emissions 
control  test  procedure  currently  under 
consideration.  EPA  is  proposing  for 
comment  an  ILEV  qualification  standard 
on  the  order  of  2  to  5  total  grams  per 
test.  The  ILEV  qualification  test 
procedure  would  follow  the  evaporative 
test  procedure  which  exists  at  the  time 
qualification  is  sought.  However,  if  the 
evaporative  test  procedure  in  use  at  that 
time  involves  a  series  of  multiple  high 
temperature  diumals  (as  is  proposed  in 
a  recent  Federal  Register  notice  (55  FR 
49914,  December  3. 1990)),  only  one  high 
temperature  diurnal  would  be  required 
for  ILEV  qualification.  Of  course,  the 
vehicle  would  also  have  to  be  tested 
under  the  full  evaporative  test 
procedure,  and  any  vehicle  model  with 
uncontrolled  evaporative  emissions 
exceeding  the  then  existing  title  II 
evaporative  emissions  standard  would 
have  to  install  a  control  system  to  meet 
that  standard.  Because  ILEV 
qualification  would  be  available  only  for 
clean  fuel  vehicles,  such  testing  could  be 
conducted  as  part  of  the  normal  LEV, 


ULEV.  or  ZEV  certification,  or,  at  the 
Administrator's  option,  it  could  be  done 
separately.  For  vehicles  without  a  "fuel 
tank."  such  as  dedicated  electric 
vehicles,  it  may  be  possible  to  conduct 
certification  by  engineering  analysis  in 
lieu  of  testing.  EPA  also  requests 
comment  on  how  testing  should  be 
conducted  for  pressurized  systems, 
which  cannot  be  tested  with  their 
"controls"  deactivated. 

The  second  ILEV  qualification 
criterion  would  be  that,  in  addition  to 
meeting  the  CFV  exhaust  emission 
standards.  ILEVs  in  all  vehicle  classes 
also  meet  lower  exhaust  emission 
standards  for  NOx  to  ensure  additional 
NOx  control  compared  to  conventional 
vehicles.  In  the  case  of  heavy-duty 
vehicles,  a  lower  NMHC+NOx 
standard  would  apply  because  the  clean 
fuel  HDV  standards  do  not  include  a 
separate  NOx  standard.  For  other 
pollutants,  the  minimum  exhaust 
emission  standards  for  ILEV 
certification  would  be  the  CFV 
standards.  The  ILEV  exhaust  emission 
standards  are  showrn  in  table  4.  It  should 
be  noted  that  the  heavy-duty  standards 
shown  are  based  on  the  State  of 
California  LEV  program  standards. 
These,  as  well  as  the  light-duty  ILEV 
standards,  are  subject  to  change  if  the 
finalized  federal  CFV  standards  are 
different  from  these  values.  These 
vehicles/engines  would  also  comply 
with  all  requirements  of  Title  II  of  the 
clean  Air  Act.  as  amended,  which  are 
applicable  in  the  case  of  conventional 
gasoline,  methanol-fueled  or  diesel 
vehicles/engines  of  the  same  vehicle 
class  and  model  year,  unless  otherwise 
determined. 


Table  4.— ILEV  Exhaust  Emission  Standards 


Vehide/engine  daas/sutwlass  >  •  • 

MHes* 

NMOG 

CO 

NOx 

PM» 

HCHO 

Light-duty  vehicles    „ 

50,000 
100,000 

50,000 
100,000 

50.000 
100.000 

50.000 
120.000 

50.000 
120.000 

50.000 
120.000 

0.075 
0.090 
0.075 
0.090 
0.100 
0.130 
0.125 
0.180 
0.160 
0.230 
0.195 
0.280 

3.4 
4.2 
3.4 
4.2 
4.4 
5.5 
3.4 
5.0 
4.4 
6.4 
5.0 
7.3 

0.2 
0.3 
0.2 
0.3 
0.4 
0.5 
0.2 
0.3 
4.4 
0.5 
0.6 
0.8 

ade" 

0.015 

UgW^Juty  trucks.  0-6000  lbs  GVWR.  0-3750  l>s  LVW _ „ 

0.01  B 
0.015 

Light-duty  trucks,  0-6000  lbs  GVWR.  3751-5750  lbs  LVW _.. 

Light-duty  trucks,  0-6000  lbs  GVWR.  0-3750  lbs  LVW. .. 

0.06 
0.06 

0.018 
0.018 
0.023 
0.015 

Ljght-duty  trucks.  0-6000  lbs  GVWR.  3751-5750  lbs  TW  _ .    „  „ 

0.06 

0.022 
0.018 

Ught-duty  trucks.  0-6000  lbs  GWm,  5751-6500  lbs  TW „. 

aio 

0.12 

0.027 
0.022 
0.032 

Heavy-duty  engines '  • 

Miles 

NMHC-t-NOx 

CO 

PM» 

HCHO 

— 

See40CfR 
86.090-2. 

2.5 

14.4 

0.10 

0.05 

■  Extiaust  emission  standards,  as  measured  under  the  applicable  Federal  Test  Procedures  in  40  CFR  part  86.  These  vehicles/engines  shall  also  comply  with  all 
requirements  of  title  II  of  tt>e  Dean  Air  Act  nvhich  are  applicat><e  to  conventional  gasoline,  methanol-lueled  or  diesel  vehicles/engines  of  the  same  vetiicle/engine 
class  and  model  year,  unless  otherwise  determined. 

*  In  grams/ mile. 

»  LVW-loaded  vehicle  wetght,  TW-test  weight.  GVWR-gross  vehicle  weight  rating. 

♦  Standards  are  applicable  up  to  the  indk»ted  number  ot  miles/years. 

»  Standards  for  particulate  matter  (PM)  apply  only  to  diesel-fueled  vehicles 
•m  grams/ BHP-hr. 
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SIP  emission  reduction  credits  for  the 
states  would  be  based  on  the  expected 
nominal  difference  between  the 
emissions  for  a  conventional  gasoline- 
fueled  vehicle  and  an  ILEV  within  each 
vehicle  class.  Comparing  evaporative 
emission  rates  of  conventional  vehicles 
to  those  anticipated  for  vehicles  which 
may  qualify  as  ILEVs.  such  as  dedicated 
electric,  compressed  natural  gas, 
ethanol,  or  methanol  vehicles.  EPA 
believes  that  SIP  hydrocarbon  credits  of 
about  0.30  to  0.35  grams  per  mile  per 
vehicle  could  be  anticipated,  based  on 
analyses  presented  in  recent  EPA 
special  reports  regarding  alternative 
fuels.  This  estimate  is  preliminary 
because  it  is  based  on  modeling  under 
Mobile  4.0.  If  the  ILEV  program  is 
finahzed,  the  level  of  SIP  credits  will  be 
calculated  to  reflect  EPA's  modeling 
results  under  Mobile  4.1  or  subsequent 
versions.  The  additional  reductions 
provided  by  the  more  stringent  ILEV 
standards  for  NO,  (NMHC  4  NO.  for 
heavy-duty  engines)  would  also  be 
factored  into  the  SIP  credit  calculations. 
However,  ILEVs  which  also  qualify  as 
credit-generating  ULEVs  or  ZEVs  would 
be  excluded  from  this  aspect  of  the 
calculations  because  they  would  also 
generate  fleet  program  vehicle  credits 
that  can  be  redeemed  to  demonstrate 
compliance  with  CFV  purchase 
requirements.  The  ILEV  emission 
reduction  could  also  be  incorporated 
into  a  source  trading  program  as 
discussed  in  section  II.A.2.b  of  this 
notice,  if  such  a  program  were  adopted. 
Obviously,  the  SIP  credit  would  be 
reduced  accordingly. 

Of  course.  ILEVs  would  qualify  for  the 
general  TCM  exemptions  discussed 
above.  Under  the  option  proposed 
today,  ELEVs  would  also  be  exempt  from 
restrictions  on  high  occupancy  vehicle 
lanes  f'HOV  restrictions").  In  addition. 
EPA  intends  to  exempt  ILEVs,  to  the 
extent  practicable,  from  all  other 
existing  and  future  TCMs  that  are  not 
safety  related.  However,  because  the 
specific  TCMs  to  be  adopted  in  the 
covered  areas  are  yet  to  be  determined, 
today's  proposed  option  only  extends 
expanded  exemptions  to  HOV 
restrictions.  EPA  requests  comment  on 
other  existing  or  proposed  TCMs  that 
should  be  included.  If  the  ILEV  proposal 
is  foiahzed,  EPA  expects  to  designate,  in 
future  regulatory  actions,  additional 
TCMs  from  which  expanded  exemptions 
will  be  granted.  Measures  for  whicii 
such  exemptions  would  create  a  clear 


and  direct  safety  hazard  would  not  be 
included. 

EPA  is  proposing  that  the  ILEV 
program  be  formulated  and 
administered  by  the  EPA  in  order  to 
ensure  that  interested  manufacturers 
and  fleet  owners  have  consistent 
requirements  to  work  toward,  as  well  as 
a  clear  defmition  of  the  program  and  its 
requirements  as  early  as  possible. 
Basing  the  ILEV  program  on  approved 
SIP  revisions  would  jeopardize  its 
implementation  by  introducing 
uncertainty  over  how  (and  perhaps  if) 
the  program  would  function.  Major 
development  and  planning  dslays  would 
likely  occur  while  awaiting  state  by 
state  SIP  decisions.  Furthermore.  EPA 
asks  comment  on  the  consistency  of 
expanded  TCM  exemptions  for  ILEVs 
with  the  language  of  section  246(h) 
referring  to  TCM  exemptions  for  "any 
clean-fuel  vehicle  that  meets  the 
requirements  of  this  section."  Comment 
is  speciTically  south  which  addresses 
EPA's  authority  under  this  provision  to 
implement  the  ILEV  program  described 
in  today's  proposal  EPA  also  seeks 
comment  on  the  option  of  implementing 
the  ILEV  program  under  the  provisions 
of  section  182.  EPA  also  requests 
comment  on  the  practicality  and  legality 
under  the  Act  of  extending  the  ILEV 
program  beyond  the  covered  areas 
deHned  in  section  246  of  the  Act.  Such  a 
program  extension  would  expand  TCM 
exemptions  for  ILEVs  to  marginal  and 
moderate  nonattainment  areas,  or 
perhaps  even  nationwide. 

Recognizing  the  constraints  imposed 
by  attempting  to  verify  at  a  federal  level 
that  ILEVs  are  being  operated  solely  on 
clean  alternative  fuels  in  the  covered 
areas.  EPA  proposes  that  participation 
in  the  ILEV  program  be  limited  to 
dedicated-fuel  vehicles  and  dual-fuel 
vehicles  which  are  certified  as  ILEVs  on 
both  fuels.  In  this  way  adequate 
assurance  of  proper  fuel  use  would  be 
provided  at  time  of  vehicle  certification. 
However,  if  flexibly  fueled  vehicles  can 
qualify  as  ILEVs.  EPA  is  interested  in 
allowing  their  participation  as  well  and 
requests  suggestions  on  bow  this  can  be 
accomplished  without  resorting  to  a 
burdensome  fuel  use  veri^cation 
program  at  the  federal  level. 

Finally,  EPA  asks  for  comment  on  the 
overall  appropriateness  and  desirability 
of  the  ILEV  program,  the  ILEV 
qualification  and  certification  criteria, 
the  level  of  the  ILEV  qaalification 
standards,  and  the  TCM  exemptions  to 
be  granted. 


3.  Implementation  Issues 

a.  Eligibility.  EPA  is  proposing  that 
exemptions  from  temporal-based  TCMs 
be  available  for  any  CFV  purchased  to 
meet  the  fleet  program  requirements  or 
eligible  to  generate  credits.  This  would 
include  CFVs  belonging  to  fleet  owners 
who  are  not  required  by  law  to  purchase 
CFVs  but  who  do  so  to  generate  credits 
under  SIP-established  fleet  programs 
which  allow  it.  Making  TCM  exemptions 
available  only  to  the  larger,  regulated 
fleets  creates  a  competitive 
disadvantage  for  the  smaller, 
unregulated  fleets.  Allowing  the  owners 
of  fleets  not  subject  to  the  compliance 
requirements  to  join  the  program 
voluntarily  by  buying  CFVs  would 
address  this  concern  and.  depending  on 
the  degree  of  trading,  may  also  expand 
the  program's  environmental  benefits. 

Under  the  ILEV  option  included  in  this 
proposal,  the  ILEV  manufacturers  or 
their  agents  would  be  responsible  for 
determining  whether  or  not  a  fleet 
owner  who  is  purchasing  an  ILEV  is 
eligible  to  receive  ILEV  labels  for  the 
vehicle,  and  thus  to  take  advantage  of 
expanded  TCM  exemptions.  EPA 
proposes  that  any  fleet  owner  who  owns 
and  operates  at  least  ten  motor  vehicles 
be  allowed  to  take  advantage  of  the 
expanded  exemptions.  EPA  proposes 
that  all  of  fte  following  must  be 
provided  to  demonstrate  eligibility:  (1) 
Photocopies  of  nine  motor  vehicle 
registrations,  not  including  the  ILEV 
vehicle  to  be  purchased,  indicating 
registration  in  the  VLSN  purchaser's 
name.  (2)  a  signed  statement  by  the 
ILEV  purchaser  that  these  vehicles  are 
operational  in  the  purchaser's  fleet  and 
that  the  ILEV  being  purdiased  will  also 
be  operated  in  this  fleet,  and  (3)  a  signed 
statement  by  the  H^V  purchaser  that 
the  ILEV  labels  will  be  removed  and 
disposed  of  when  the  vehicle  is  sold, 
given,  leased  (except  as  part  of  a  daily 
rental  fleet),  or  offered  for  long-term 
loan  to  someone  who  has  not 
demonstrated  eligibility  for  ILEV  labels 
(according  to  the  above  criteria). 

No  eligibility  restrictions  based  on 
central  fueling  capability  or  location  of 
the  vehicles  would  be  included.  Of 
course,  the  exemptions  would  only 
apply  when  an  ILEV  is  operating  in 
areas  covered  by  the  TL£V  program.  In 
addition,  the  states  would  be  allowed  to 
extend  eligibility  for  expanded  TCM 
exemptions  to  other  ILEV  purchasers  if 
they  chose  to  do  so.  Comment  is 
requested  on  these  eligibility  proposals. 
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b.  Schedule.  EPA  desires  that  the 
TCM  exemptions  be  made  available  as 
early  as  practicable  in  order  to  provide 
incentive  for  the  early  introduction  of 
clean  fuel  vehicles.  The  Act  does  not 
specify  a  date  by  which  the  TCM 
exemptions  are  to  be  effective. 
However,  section  246(h)  limits  the 
general  temporal-based  TCM 
exemptions  to  "any  clean  fuel  vehicle 
that  meets  the  requirements  of  this 
section."  Thus,  these  exemptions  cannot 
become  effective  prior  to  the  time  those 
requirements  are  known  and 
implemented.  To  know  whether  a 
vehicle  meets  the  requirements  of  the 
fleet  section,  the  following  events  must 
occur. 

First,  EPA  must  promulgate  the  CFV 
emission  standards  needed  for  the  fleet 
program.  Second,  vehicles  that  are 
certified  to  those  standards  must  be 
available.  Third.  SIP  revisions 
establishing  the  fleet  program  must  be 
approved  by  the  EPA.  Such  revisions  are 
necessary  to  ensure  that  the  vehicles 
meet  the  requirement  of  the  fleet  section 
concerning  the  use  of  clean  fuels  when 
operating  in  the  covered  area  and  that 
the  vehicles  are  part  of  covered  fleets  or 
fleets  eligible  for  credits  under  the  fleet 
program.  Fourth,  the  practical 
implementation  of  the  program 
necessitates  that  labeling  requirements 
be  in  place. 

EPA  does  not  have  control  over  the 
timing  of  the  satisfaction  of  all  of  these 
requirements.  EPA  intends  to 
promulgate  the  necessary  emission 
standards  by  November  15, 1992.  Given 
that  participation  by  the  vehicle 
manufacturers  and  converters  is 
voluntary,  however,  it  is  not  possible  for 
EPA  to  determine  the  date  on  which 
vehicles  certified  to  those  standards  will 
in  fact  become  available.  Moreover, 
EPA  cannot  ensure  that  the 
requirements  that  are  to  be  contained  in 
SIP  revisions  will  be  met  prior  to  the 
statutory  deadline  for  the  submission  of 
such  revisions.  Inasmuch  as  the  states 
are  not  required  by  the  CAA  to  submit 
these  SIP  revisions  until  May  of  1994. 
forty-two  months  after  the  enactment  of 
the  Clean  Air  Act  Amendments,  EPA 
cannot  mandate  an  earher  SIP  submittal 
date.  In  sum.  the  earliest  date  that  the 
general  temporal-based  TCM 
exemptions  can  become  effective  in  a 
covered  area  is  the  effective  date  of 
EPA's  approval  of  the  SIP  revision 
implementing  that  area's  fleet  program. 
EPA  proposes  that  the  effective  date  of 
the  general  temporal-based  TCM 
exemptions  be  simultaneous  with  the 
SIP  approval,  provided  that  the  CFV 
emission  standards  have  been 
promulgated  by  that  date.  As  EPA  has 


six  months  in  which  to  approve  or 
disapprove  a  SIP  submittal,  the  effective 
dates  for  the  various  states  involved 
would  likely  be  in  late  1994,  but  could  be 
earlier  in  states  which  submit  their  SIP 
revisions  prior  to  the  statutory  deadline. 

EPA  has  somewhat  more  control  over 
the  start  date  of  the  expanded  TCM 
exemptions  related  to  the  ILEV  program 
because  this  option  would  not  be 
implemented  via  SIFs,  although  SIP 
credits  would  be  provided  for  ILEVs  as 
previously  discussed.  TCM  exemptions 
for  ILEVs  are  proposed  to  be  available 
in  all  covered  areas  when  all  of  the 
following  requirements  have  been 
satisfied.  First.  EPA  must  promulgate  the 
CFV  emission  standards  and  Rnalize  the 
ILEV  program.  Second,  vehicles  must  be 
available  which  meet  ILEV  program 
requirements.  Third,  provisions  must  be 
in  place  to  ensure  that  quaUfying 
vehicles  use  the  necessary  clean  fuel. 
Fourth,  practical  implementation  of  the 
program  would  require  that  eligible 
vehicles  be  prominently  labeled.  These 
requirements  provide  the  framework 
necessary  to  ensure  that  the  emission 
reductions  called  for  by  the  DLEV 
program  are  achieved. 

Although  participation  by  the  vehicle 
manufacturers  and  converters  is 
voluntary,  EPA  is  proposing  to  take 
actions  to  ensure  that  conditions  are  in 
place  which  will  allow  the 
manufacturers  and  fleet  operators  to 
participate  in  the  ILEV  program  as  early 
as  practicable.  EPA  plans  to  finalize  the 
ILEV  program  requirements  later  this 
year  and  the  CFV  emission  standards  by 
November  15, 1992.  As  discussed 
previously,  the  fuel  use  validation 
requirement  would  be  satisfied  by 
dedicated-fuel  ILEVs  and  it  may  also  be 
satisfied  by  flexibly  fueled  ILEVs 
provided  a  workable  validation  process 
can  be  found.  As  proposed  below,  the 
labeling  program  would  be  prescribed  in 
this  rulemaking.  Therefore,  it  is 
expected  that  the  expanded  TCM 
exemptions  could  be  made  available  by 
the  end  of  1992.  EPA  asks  for  comments 
on  these  proposed  schedules  for  general 
and  expanded  TCM  exemptions. 

c.  Labeling.  In  order  to  successfully 
implement  the  TCM  exemptions,  it  is 
expected  that  the  clean  fuel  vehicles 
making  use  of  the  exemptions  will  need 
to  be  clearly  identified  as  such,  and  that 
ILEVs  will  need  to  be  specially 
identified.  Because  most  CFVs  are 
expected  to  look  very  much  like 
conventional  vehicles,  it  is  important  to 
avoid  public  misunderstanding  about 
why  these  vehicles  are  being  operated  in 
places  and  at  times  in  which  apparently 
identical  vehicles  are  prohibited. 
Furthermore,  law  enforcement  officers 


should  have  a  clear  indication  that  these 
vehicles  are  not  violating  TCM 
ordinances.  For  the  labeling  of  CFVs 
which  are  not  ILEVs  but  which  qualify 
for  the  general  temporal-based  TCM 
exemptions,  it  is  proposed  that  the 
states  design  and  administer  their  own 
labeling  programs.  These  programs 
would  be  defined  in  the  appropriate  SIP 
submittals.  Special  Hcense  plates, 
license  plate  tabs,  windshield  or  side 
panel  decals.  or  other  markings  may  be 
used. 

Because  the  ILEV  program  is  being 
proposed  as  an  EPA  program,  and  based 
on  the  simplified  methods  of 
determining  ILEV  program  eligibility 
and  fuel  use  verification  discussed 
above,  the  following  approach  to  ILEV 
labeling  is  proposed.  Manufacturers 
wishing  to  certify  ILEVs  shall  provide 
positive  ILEV  iden^fication  in  the 
vehicle  identification  number  (VIN), 
Labels,  in  the  form  of  nontransferable 
decals,  would  be  installed  by  the 
manufacturers  or  their  agents  on  ILEVs 
at  the  time  of  sale  to  qualifying  fleet 
owners.  Three  labels  would  be  required 
for  each  vehicle,  one  on  the  back  and 
one  on  each  side.  ILEV  owners  would  be 
required  to  remove  and  dispose  of  the 
labels  when  selling  or  giving  away  the 
ILEV  or  offering  it  for  lease  or  long-term 
loan,  unless  the  ILEV  is  part  of  a  daily 
rental  fleet  or  unless  the  person  who  is 
receiving  the  vehicle  is  qualified  to  take 
advantage  of  the  expanded  TCM 
exemptions.  No  person  is  permitted  to 
install  an  ILEV  label  or  any  facsimile  of 
an  ILEV  label  on  any  vehicle  unless 
allowed  to  do  so  under  state  regulations 
which  expressly  expand  the  ILEV 
program  and  label  eligibility. 

The  exact  form  of  the  label  design  will 
be  included  in  the  final  rule.  It  is 
proposed  that  it  be  made  of  a  durable 
material  which  cannot  be  removed 
without  destroying  the  label  and  that  it 
contain  three  rows  of  green  letters  on  a 
white  rectangular  background  about 
eight  inches  high  by  twenty  four  inches 
wide.  The  first  row  of  letters,  roughly 
three-quarters  of  an  inch  high,  would 
read:  "Certified  to  EPA  standards  as 
an",  and  the  second  and  third  rows  of 
letters,  roughly  one  and  one-half  inches 
hi^  would  read  "INHERENTLY  LOW" 
and  "EMISSION  VEHICLE".  Comment 
is  requested  on  this  proposed  labeling 
format,  especially  on  whether  some 
flexibility  is  required  in  order  to  allow 
for  variations  in  body  contours  and  on 
whether  a  more  complicated  format, 
such  as  one  involving  a  logo,  is 
desirable  in  order  to  discourage 
counterfeiting. 

d.  Transferability.  EPA  is  proposing 
the  following  requirements  regarding 
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TCM  exemption  transferability:  First. 
EPA  is  proposing  that  TCM  exemptions 
may  not  be  traded  and  are  not  effective 
outside  of  the  nonattainment  areas  to 
which  the  SIP  revision  applies.  This  is 
based  on  the  fact  that  the  fleet  program 
in  which  these  exemptions  are  created  is 
a  CAA  program  designed  speciHcally  for 
these  areas.  Second,  EPA  is  proposing 
that  the  TCM  exemptions  for  which  a 
vehicle  qualifies  may  only  be  exercised 
with  that  vehicle  and  may  not  be 
transferred  to  another  vehicle  within  the 
same  fleet  or  as  part  of  a  credit 
transaction.  Unlike  credits,  TCM 
exemptions  would  not  be  marketable. 
Third,  EPA  is  proposing  that  any  TCM 
exemption  applying  to  a  qualifying 
vehicle  be  effective  only  as  long  as  the 
vehicle  remains  in  compliance  with  the 
performance  standards  and  other 
vehicle  requirements.  EPA  asks  for 
comment  on  these  proposals,  and  seeks 
alternative  approaches  and  input  on  the 
degree  to  which  such  restrictions  should 
be  left  to  the  states  within  the 
constraints  of  the  provisions  of  the  Act. 
e.  Coordination  with  section  182(e)(4). 
Finally,  it  is  noteworthy  that  section 
182(e)(4]  of  title  I  of  the  Act.  regarding 
TCMs  in  extreme  ozone  nonattainment 
areas,  permits  the  establishment  of 
TCMs  applicable  during  heavy  tragic 
hours  to  reduce  the  use  of  high  polluting 
vehicles  or  heavy-duty  vehicles.  This 
section  provides  for  these  TCMs 
notwithstanding  any  other  provision  of 
law.  On  the  other  hand,  section  246(h]  of 
title  II  of  the  Act  expressly  requires 
mandatory  TCM  exemptions  for  clean 
fuel  fleet  vehicles  notwithstanding  title 
I.  EPA  beheves  that  these  two 
provisions  can  be  harmonized  by 
interpreting  the  application  of  section 
182(e)(4)  to  heavy-duty  vehicles  as  only 
affecting  vehicles  other  than  clean  fuel 
vehicles.  This  is  consistent  with  the 
ozone-reduction  goals  of  the  TCM 
programs  and  the  fleet  programs,  whose 
TCM  exemptions  would  apply  only  to 
low-emitting  clean  fuel  fleet  vehicles. 
Furthermore,  as  proposed,  the  fleet 
program  exemptions  would  not  apply  to 
the  vehicles  most  likely  to  cause  trafflc 
congestion  during  heavy  tragic  hours: 
the  combination-type  heavy  HDVs.  EPA 
requests  comment  on  this  approach. 

C.  Federal  Fleets  Provisions 

Subpart  C  of  the  CAA  contains 
several  provisions  which  apply  to 
certain  fleets  and  facilities  ov\med  or 
operated  by  an  agency,  department,  or 
instrumentality  of  the  United  States.  The 
federal  fleets  provisions  are  described  in 
section  248  and  a  federal  obligation  to 
make  clean  fuel  available  to  the  public 
is  contained  in  section  24d(g).  Section 
248(a)  requires  that  covered  federal 


fleets  be  subject  to  the  general 
provisions  of  the  fleet  program,  in 
addition  to  the  special  requirements  for 
federal  fleets.  Thus,  each  federal  fleet 
must  comply  with  the  requirements  of 
the  fleet  program  as  it  exists  in  the 
nonattainment  area  where  such  fleet 
operates.  Federal  fleets  will  be  regulated 
on  a  covered  area  by  covered  area 
basis. 

Section  248(e)  allows  that  certain 
vehicles  of  the  Department  of  Defense 
(DOD)  may  be  exempt  from  the 
requirements  of  the  fleet  program  if  the 
Secretary  of  Defense  certifles  to  the 
Administrator  that  an  exemption  is 
needed  based  on  national  security 
considerations.  All  other  vehicles  in 
federal  fleets  which  meet  the  criteria  set 
forth  for  non-federal  covered  fleets  are 
included  under  the  requirements  of  the 
fleet  program  as  prescribed  in  the 
various  sections  of  subpart  C.  This 
includes  non-exempt  DOD  vehicles  as 
well  as  those  operated/controlled  by  the 
U.S.  Postal  Service,  General  Services 
Administration,  and  the  various  other 
agencies,  departments  and 
instrumentalities  of  the  United  States. 

Section  246(g)  provides  that  federal 
facilities  where  fleets  subject  to  the  fleet 
program  requirements  are  refueled  shall 
make  clean  alternative  fuel  available  to 
the  public  during  reasonable  business 
times,  subject  to  national  security 
concerns,  if  such  fuel  is  not 
commercially  available  for  retail  sale  to 
the  public  in  the  vicinity  of  the  facility. 
EPA  interprets  this  to  mean  that  federal 
facilities  are  not  required  to  supply  any 
clean  alternative  fuel  desired  by  the 
public  but  only  those  clean  alternative 
fuels  that  the  participating  federal  fleet 
is  using.  The  Act  contains  no  provisions 
regarding  the  price  to  be  charged  for 
such  fuel,  although  it  is  reasonable  to 
expect  that  all  costs  involved  would  be 
recovered  and  applicable  taxes  would 
be  collected. 

Considering  that  federal  facilities 
would  not  be  expected  to  conduct  their 
refueling  operations  as  a  for-proflt 
business,  there  may  be  some  concern 
about  potential  impediments  to  the 
fleets  program  created  by  their 
involvement.  One  possible  concern  is 
the  discouragement  of  clean  alternative 
fuel  sales  at  commercial  stations  due  to 
underpriced  federal  fuel.  Another  is 
potential  operational  disruptions  of 
fleets  dependent  on  federal  facility 
refueling  in  the  event  of  changes  in  the 
types  of  fuel  used  by  these  facilities. 
Comment  is  requested  on  the  need  for 
further  requirements  in  this  rule  to 
address  such  concerns  and  on  what 
these  requirements  should  be. 


EPA  proposes  implementational 
deflnitions  of  several  of  the  terms 
contained  in  section  246(g).  "Vicinity"  is 
proposed  to  be  within  a  5  mile  radius  of 
the  main  entrance  to  the  facility. 
Reasonable  business  times  are  proposed 
to  be  the  normal  business  hours  of  the 
refueling  facility  used  for  the  covered 
federal  CFVs.  This  would  normally  be  at 
least  8  hours  per  day  excluding  days 
when  the  refueling  facility  may  be 
closed  such  as  federal  holidays  and 
week-ends.  The  national  security 
exemption  to  fuel  availability 
requirements  is  proposed  to  be  read  as 
equivalent  to  the  national  security 
exemption  to  the  vehicle  purchase 
requirement:  the  Secretary  of  Defense 
must  certify  to  the  Administrator  that  a 
facility  cannot  permit  the  public  to 
refuel  due  to  national  security 
considerations.  Comment  is  requested 
on  EPA's  proposed  deflnitions. 

III.  Public  Participation 

A.  Comments  and  the  Public  Docket 

As  in  the  past  rulemaking  actions, 
EPA  strongly  encourages  full  public 
participation  in  arriving  at  flnal 
decisions.  In  addition  to  those  areas 
where  specific  comment  has  been 
requested.  EPA  solicits  comments  on  all 
aspects  of  today's  proposal  from  all 
interested  parties.  Whenever  apphcable, 
full  supporting  rationale,  data  and 
detailed  analyses  should  also  be 
submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments. 
Commenters  are  encouraged  to  provide 
specific  suggestions  for  improvements  to 
any  aspect  of  the  proposal,  especially 
with  regard  to  provisions  established  by 
EPA  that  could  be  left  to  the  states  or 
vice-versa.  All  comments  should  be 
directed  to  the  EPA  Air  Docket  Section 
Docket  No.  A-91-25  (see  "AOOMSSES '). 
Comments  will  be  accepted  until 
November  18, 1991. 

B.  Public  Hearing 

Any  person  desiring  to  present 
testimony  at  the  public  hearing  (see 
"DATtS")  should  notify  the  contact 
person  listed  above  of  such  intent  at 
least  seven  days  prior  to  the  day  of  the 
hearing.  The  contact  person  should  also 
be  provided  an  estimate  of  the  time 
required  for  the  presentation  of  the 
testimony  and  notification  of  any  need 
for  audio/visual  equipment.  A  sign-up 
sheet  will  be  available  at  the 
registration  table  the  morning  of  the 
hearing  for  scheduUng  the  order  of 
testimony. 

It  is  suggested  that  su^icient  copies  ot 
the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
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distribution  to  the  audience.  In  addition. 
it  will  be  Ittlpful  lor  EPA  to  recew*  an 
advance  copy  af  any  statement  (nr 
material  to  be  presented  at  the  heanng 
prior  to  the  scfaedoled  hearing  date,  in 
order  ft>r  EPA  stafi  to  give  such  maftenal 
full  consideration.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  hsted  above. 

The  official  record  of  the  hearing  will 
be  kept  open  fot  30  cteys  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony. 

Mr.  Richard  D.  Wilson.  Director  of  the 
Office  of  Mobile  Sources,  ta  hereby 
designated  presiding  Officer  of  the 
hearing.  The  hearing  will  be  conducted 
infonzu^jr,  and  technical  rules  of 
evidence  will  not  apply.  Written 
transcripts  of  the  hearing  will  be  made. 

IV.  Statutory  Autikwity 

The  statutory  authority  for  this 
proposal  Is  provided  by  sections  110, 
118.  241.  246.  248.  and  3m(a)  of  the  CAA 
(42  U.S.C.  7410. 7418. 7581.  7586,  7584 
and  7601(an 

V.  Adiiihiistrative  Designation  and 
Regulatory  Asalyris 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is  major 
and  theiefore  subject  to  the  requirement 
that  a  Regulatory  Impact  Analysis  be 
prepared.  Major  regulations  have  an 
effect  on  the  economy  of  $100  million  or 
more,  have  a  si^uficant  adverse  impact 
on  competition,  mvestment,  employment 
or  innovation,  or  result  in  a  major  price 
increase  for  the  affected  product 

This  notice,  covering  credit  programs. 
TCM  exemptions,  and  federal  fleets  is 
significant  in  that  it  proposes  important 
provisions  of  the  overall  fleet  program 
prescribed  in  sections  246  and  248  of  the 
1990  CAA  Amendments.  However,  this 
proposal  is  not  **major"  according  to  the 
established  criteria.  The  CAA  requires 
that  the  general  fleet  program  be 
implemented  through  revisions  to  State 
Implementation  Plans  at  a  later  date. 
The  credit  program  proposed  in  this 
notice  will  actually  help  to  reduce  the 
costs  of  compliance  with  the  base  fleet 
program  and  the  TCM  exemption 
provisions  provide,  at  least 
directionally.  an  opportunity  for  a 
reduction  in  the  operating  costs  of  the 
aftecfed  fleets.  Also,  the  proposed 
regulations  wifl  have  either  neutral  or 
salutary  effects  on  competition, 
investment  employment  and  iimovation. 
Therefore.  I  have  determined  that  the 
proposal  doea  not  constitute  a  major 
regulation. 

Due  to  the  limited  scope  of  today^s 
pm^toatA,  Ae  abore-descriited  beneficial 
impact  of  ft  on  fleet  opetatOTS,  and  the 
schedule  rons^aints  af  tfie  CAA.  EPA 


has  decided  not  to  perfona  a  detailed 
economic  assessment  at  this  time. 
However,  as  part  of  the  CFV  emiasioiiB 
standards  rulemaking  planned  ba  1992. 
EPA  intends  to  assess  the  economic 
impact  of  the  general  fleet  program 
required  by  the  CAA.  This  assessment 
will  be  made  available  in  the  public 
docket. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12281.  Any  writteir 
comments  from  OMB  and  any  EPA 
response  to  OMB  comments  are  in  the 
public  docket  for  this  rulemaking. 

VI.  CompHaace  WHb  Reguktery 
FlexibiMty  Act 

Under  section  605  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq.,  the 
Administrator  is  required  to  certify  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  As  already  mentioned  above, 
none  of  the  provisions  of  this  regulation 
levy  additional  requirements  on  small 
entities,  and.  in  £act  the  credit  programs 
and  the  TCM  exemptions  would  be 
expected  to  have  salntmy  effects  on 
fleet  owners.  Thus  I  certify  that  this  rule 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

Vn.  Infoimatioo  Collection 
Requireraeots 

EPA  has  determined  that  the 
regulations  proposed  in  this  notice  do 
not  create  any  new  biforraation 
coUecMoB  requirements. 

List  of  Subf  ects  m  40  CFR  Part  88 

A(hninistrative  practice  and 
procedure.  Air  poflution  control 
Gasoline,  Labehng.  Motor  vehicle 
poUt^on.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  20. 1991. 
WiUiain  K.  Raffly. 
AdminiBtrator. 

For  reasons  set  forth  in  the  preamble. 
40  CFR  part  88,  as  proposed  to  be  added 
at  56  FR  48623  on  September  25, 1991,  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  M-CLEAIt  FUEL  VEHICLES 

1.  The  authehty  citatkm  for  part  88  is 
revised  to  read  as  foUowsc 


AadMrity.  Sees,  tux  tlft  24X.  Z«,  Ma 
301(a)»  Ciraa  Air  Act  as  Amcndedi  42  U.SC 
74ia^  int,  7S8t.  7586;.  738a.  and  7a0^a). 

Z  Subpert  A  as  piuposed  to  be  added 
at  56  PR  48fl23i»  repoblished  for  the 
convenience  of  the  reader 


Sut)part  A— Emissioo  Standards  for  dean 
Fue<  VeMciea 

Sec 

88.101-01    Definitions. 

88.102^44    Ab^reviadons. 

Sufopert  A—~Eintestoft  Stendsfde  tor 
Clean  Fuel  VeNcies 

§88.101-»4    Definitions. 

The  definitions  in  40  CFR  oart  86  of 
this  chapter  also  apply  to  this  subpart 
The  definitions  of  this  section  apply  to 
all  of  part  88. 

Low-Emission  Vehicle  means  oiy 
light-d«ty  vehicle  or  tight-duty  truck 
conforming  to  die  appHeable  Low- 
Emission  Vehicle  standard  or  any 
heavy-duty  vehicle  i%ith  an  engine 
conforming  to  the  applicable  Low- 
Emission  Vehicle  standard. 

Non-methane  Organic  Gas  is  defined 
as  in  section  241(3)^  Clean  Air  Act  as 
amended  f42  U.S.C.  7581(311. 

Transitional  Low-Emission  Vehicle 
means  any  light-duty  vehicle  or  light- 
duty  truck  conforming  to  the  applicable 
Transitional  Low-Emission  Vehicle 
standard. 

Ultra  Low-Emission  Vehicle  means 
any  light-duty  vehicle  or  Ught-duty  truck 
conforming  to  the  applicable  Ultra  Low- 
Emisaioa  Vehicle  standard,  or  any 
heavy^uty  vehicle  with  an  engine 
conforming  to  the  applicable  Ultra  Low- 
Emission  Vehicle  standard. 

Zero-Emission  Vehicle  means  any 
light-duty  vehicle  or  light-duty  truck 
conforming  to  the  apphcable  Zero- 
Emission  vehicle  standard,  or  any 
heavy-duty  vehicle  conforming  to  the 
applicable  Zero-Emission  Vehicle 
aiandard. 

§88.102-94    Abbreviations. 

The  abbreviations  of  part  86  of  this 
chapter  also  apply  to  this  subpart.  The 
abbreviations  in  this  section  apply  to  ali 
of  pert  as. 

LEV— Low-EraisiiaB  Vehicle. 

NMOG— ^>4aa-Meliiaiic  Otgamc  Gas. 

TLEV — Transitional  Low-Emission  Vekicle. 

ULEV — Ultra  Low-Enussion  Vehicla. 

2£V— ZMO-Bmissioa  Vahide. 

3.  Sobpert  C  is  added  to  fmrt  86 19 
read  as  fellows: 

Subpart  C—CeiMraAy  Fweietf  Reete 
Program 

88.3(n    Scope. 

88.302    DefmttiaRS. 

Bft303    AbfarevtattooA. 

B8.3(M-«&    CleaafiMt*ehwWscz«di£ 

program. 
88.306    Exemptions  from  transportation 

control  meaauses. 
88.30S    AppHeahility  to  covered  federaf 

tleets. 
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Tat>l«s  to  Subpart  C  of  Part  88 

Subpart  C— Centrally  Fueled  Reets 
Program 

§88.301    Scop*. 

Applicability.  The  requirements  of 
this  subpart  apply  to  the  following: 

(a)  State  Implementation  Plan 
revisions  at  40  CFR  part  52  made 
pursuant  to  sections  110  and  246  of  the 
Clean  Air  Act,  42  U.S.C.  7410  and  7586 
(hereafter  referred  to  ds  the  "SIP 
revisions"). 

(b)  All  agencies,  departments  and 
instrumentalities  of  the  United  States 
that  are  subject  to  the  fleet  programs 
established  by  the  SIP  revisions. 

§88.302    Definitions. 

(a)  The  definitions  in  subpart  A  of  this 
part  also  apply  to  this  subpart. 

(b)  Single  unit  truck  means  a  self- 
propelled  motor  vehicle  built  on  one 
chassis  which  encompasses  the  engine, 
passenger  compartment,  and  cargo 
carrying  function,  and  not  coupled  to 
trailered  equipment. 

§88.303    Abbreviations. 

The  abbreviations  in  subpart  A  of  this 
part  and  in  40  CFR  part  86  apply  to  this 
subpart 

§88.304>95    aean  fuel  fleets  credtt 
program. 

(a)  General.  (1)  The  SIP  revisions  shall 
provide  for  a  credit  program  to  enable 
fleet  owners  and  operators  who  are 
required  to  participate  in  the  fleet 
program  to  meet  the  clean  fuel  vehicle 
purchase  requirements  through  use  of 
credits,  as  well  as  by  purchase  of  clean 
fuel  vehicles. 

(2)  All  credit-generating  vehicles  must 
meet  the  applicable  emission  standards 
and  other  requirements  contained  in 
subpart  A  of  this  part. 

(b)  Credit  generation.  (1)  Credits  may 
be  generated  by  any  of  the  following 
means: 

(i)  Purchase  of  LEVs,  ULEVs  or  ZEVs 
earlier  than  LEVs  are  required  to  be 
purchased  under  the  SIP  revision; 

(ii)  Purchase  of  greater  numbers  of 
LEVs  than  are  required  under  the  SIP 
revision;  or 

(iii)  Purchase  of  vehicles  that  meet  the 
ULEV  or  ZEV  emission  standards. 

(2](i]  For  light-duty  vehicles  and  light- 
duty  trucks,  credit  values  shall  be 
determined  in  accordance  with  table  C- 
1.  The  state  shall  use  table  C-1 
exclusively  in  determining  Ught-duty 
vehicle  and  light-duty  truck  credit 
values.  Table  C-1.1  apphes  to 
paragraphs  (b)(1)  (i)  and  (ii)  of  this 
section:  table  C-1.2  apphes  to  paragraph 
(b)(1)(iii)  of  this  section. 


(ii)  In  Ueu  of  determining  credit  values 
in  accordance  with  table  C-1,  a  state 
may  specify  in  its  SIP  revision  that 
Table  C-2  will  be  used  to  determine 
LDV  and  LDT  credit  values  in  one  or 
more  affected  nonattainment  area.  Any 
state  choosing  to  do  so  must  provide 
adequate  justiHcation,  based  on  air 
quahty  benefits,  at  the  time  the  SIP 
revision  is  submitted.  If  the  use  of  table 
C-2  is  approved  by  EPA.  the  State  shall 
use  table  C-2  exclusively  in  determining 
light-duty  vehicle  and  light-duty  truck 
credit  values  for  vehicles  in  the  subject 
area  or  areas.  Table  C-2.1  appUes  to 
paragraphs  (b)(1)  (i)  and  (ii)  of  this 
section;  table  C-2.2  applies  to  paragraph 
(b)(l)(iii)  of  this  section. 

(3)  For  heavy-duty  vehicles,  credit 
values  shall  be  determined  in 
accordance  with  tables  C-3.1  or  C-3.2, 
as  appropriate.  Table  C-3.1  applies  to 
paragraphs  (b)(l  (i)  and  (ii)  of  this 
section;  and  table  C-3.2  applies  to 
paragraph  (b)(l](iii)  of  this  section. 

(4)  Credit  values  shall  be  rounded  to 
two  decimal  places  in  accordance  with 
ASTM  E29-67. 

(5)  Vehicles  of  greater  than  26,000 
poimds  GVWR  that  are  not  single  unit 
trucks  may  not  generate  credits. 

(6)  Credits  generated  by  the  purchase 
of  light-duty  vehicles  or  light-duty  trucks 
shall  be  designated  at  the  time  of 
issuance  as  light-duty  credits.  Credits 
generated  by  the  purchase  of  heavy-duty 
vehicles  shall  be  designated  at  the  time 
of  issuance  as  heavy-duty  credits. 
Credits  generated  by  the  purchase  of 
light  heavy-duty  vehicles  shall  be 
further  designated  as  having  been 
generated  by  the  purchase  of  light 
heavy-duty  vehicles. 

(c)  Credit  use.  (1)  All  credits 
generated  in  accordance  with  these 
provisions  may  be  freely  traded  or 
banked  for  later  use,  subject  to  the 
provisions  contained  in  this  Subpart, 
without  discount  or  depreciation  of  such 
credits. 

(2)  Credits  may  be  traded  within  the 
boundaries  of  the  apphcable 
nonattainment  area,  notwithstanding 
whether  or  not  these  boimdaries 
encompass  more  than  one  state. 

(3)  Credits  may  not  be  traded  between 
nonattainment  areas,  even  if  a  state 
contains  more  than  one  nonattainment 
area.  Credits  issued  as  a  result  of 
purchases  in  one  nonattainment  area 
may  not  be  used  to  demonstrate 
compliance  in  another  nonattainment 
area. 

(4)(i)  Credits  generated  by  the 
purchase  of  light-duty  vehicles  and  light- 
duty  trucks  of  8,500  pounds  GVWR  or 
less  may  be  used  to  demonstrate 
compliance  with  the  requirements 


applicable  to  either  light-duty  vehicles 
or  light-duty  trucks. 

(ii)  Credits  generated  by  the  purchase 
of  vehicles  of  more  than  8.500  pounds 
GVWR  may  not  be  used  to  demonstrate 
compliance  with  the  requirements  for 
vehicles  weighing  8,500  pounds  GVWR 
or  less. 

(iii)  Credits  generated  by  the  purchase 
of  vehicles  of  8,500  pounds  GVWR  or 
less  may  not  be  used  to  demonstrate 
compliance  with  requirements  for 
vehicles  of  more  than  8,500  pounds 
GVWR. 

(5)  A  fleet  owner  or  operator  desiring 
to  demonstrate  full  or  partial 
compliance  with  the  fleet  program 
requirements  by  the  redemption  of 
credits,  shall  surrender  su^icient 
credits,  as  estabUshed  in  tables  C.1-3, 
C.2-3,  or  C3-3,  as  appropriate. 

(d)  Program  administration.  Each 
affected  state  shall  promulgate 
regulations  as  necessary  for 
implementing  this  requirement.  The 
state  shall  submit  a  SIP  revision  to  the 
Administrator  stipulating  the  specific 
mechanism  by  which  the  credit  program 
is  to  be  administered  and  enforced. 

(1)  The  SIP  revision  shall  include 
provisions  for  issuance  of  credits  to  fleet 
operators  who  voluntarily  purchase 
vehicles  certified  to  meet  clean  fuel 
standards  during  any  period  subsequent 
to  the  approval  of  the  SIP  revision  but 
prior  to  the  effective  date  for 
commencement  of  the  fleet  credit 
program,  provided  that  all  other 
requirements  applicable  to  such 
piut:ha8es  are  also  met.  The  effective 
date  for  program  commencement  shall 
be  established  by  each  state  in  the  SIP 
revisions,  but  shall  not  be  later  than  the 
date  called  for  in  section  246  of  the 
Clean  Air  Act. 

(2)  The  SIP  revision  may  provide 
credits  to  fleet  owners  or  operators  who 
are  not  required  by  law  to  participate  in 
the  fleet  program. 

(3)  The  SIP  revision  shall  provide  that 
all  requirements  applied  to  vehicles 
purchased  to  demonstrate  compliance 
with  the  fleet  program,  such  as 
requirements  to  use  clean  alternative 
fuel,  also  apply  to  credit-generating 
vehicles. 

§  88.30S    Exemptions  from  trartsportatton 
control  measures. 

(a)  Exemptions  for  vehicles  in 
affected  fleets.  All  LEVs,  ULEVs  and 
ZEVs  in  fleets  required  by  law  to 
participate  in  the  fleet  program  and  in 
any  other  fleets  permitted  to  receive 
credits  under  §  88.304-95(d)(2)  shell  be 
exempted  from  transportation  control 
measures  existing  for  air  quality  reasons 
which  restrict  vehicle  usage  based 
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prinuirily  on  tentporal  cosisiderations. 
e.g..  time-of-day  or  day-of-week 
restrictioBs.  Such  exemptiona  shall  not 
include  exemptions  from  tfanaportadon 
control  meaaares  foe  which  such 
exemptioQfr  would  create  m  clear  and 
direct  safety  hazard. 

(b)  Transferability  of  exemptions. 
Exemptions  previded  in  paragraph  (a)  of 
this  sectJoTT  are  no*  effective  outside  of 
the  area»  in  which  fleet  programs  are 
estabhshed  by  each  state.  Such 
exemptiom  shaO'  remaifl  effective  only 
while  the  subject  vehicle  remains  in 
compUanee  with  applicable  performance 
standards  and  other  vehicle 
requirenents.  Such  exemptions  may  not 
be  translemd  between  vehicles  within 
the  same  fteef.  Such  exemptions  may 
not  be  i<A4  or  tra«le«K 

§88.306    AppMeabmty to eovered federal 
fleets. 

(a)  Compliance  by  Fedem!  vehicles. 


Fleets  owned  or  operated  by  any 
agencjr,.  department,  or  instrumentality 
of  the  United  Slates  shall  comply  with 
the  applicabis  state  regulations 
estabhahed  in  das  SIP  revisions. 

fl)  Federal  ag^ncie8  shall  obtain  clean 
fuel  vehicles  from  origin^  equipment 
manufacturers  to  the  extent  possible^ 

{2\  The  Secretary  of  Defense  may 
exempt  any  vehicles  from  the  provisions 
of  any  clean  fuel  fleet  pro-am 
established  in  the  SIP  revisions,  if  he 
certifies  to  the  Adtninistrator  in  writing 
that  inclusion  of  the  speciHed  vehicles  in 
such  programs  coaM  have  an  adverse 
impact  on  national  security.  The 
Secretary  of  Defense  shall  also  providie 
a  copy  of  this  certification  to  the  state 
agency  administering  the  fleet  program 
in  the  state  in  wfaidi  the  specified 
vehicles  reside. 

(b)  Clean  alternative  fuel  availability. 
Federal  facilities  supplying  clean 


alternative  fuel  to  Federal  fleet  vehtdes 
must  also  offer  such  fuel  for  sale  to  the 
general  public  during  the  refueling 
facility's  normal  business  hours, 
provided  that  such  operating  hours  must 
be  a  minimum  of  8.  hours  duration  during 
each  business  day.  Federal  facilities 
may  be  exempted  f«om  the  provisions  of 
this  requirement,  provided — 

(T)'Oean  aitemetive  fuel  of  the  type{8)^ 
used  by  the  Federal  lleet  rs  avail^le 
from  a  commercial  source  located  within 
a  radius  of  5  miles  of  the  main  entrance 
to  the  Federal  facHity:  or 

(2)  The  Secretary  of  Defense  certifies 
to  the  Administrator,  in  writing,  that  the 
facility  should  be  exempt  from  this 
requirement  for  national  security 
reasons.  The  Secretary  of  Defense  shall 
also  provide  a  copy  of  this  certification 
to  the  state  agency  administering  the 
fleet  program  in  the  state  in  which  the 
specified  vehicles  reside. 


Tabte*  to  Subpart  C  Of  Part  M 

Table  C-t.— f  iect  Creo(t  Tables  Based  on  Reouctjoh  m  NM06  VfewcLE  Ecwjvalents  for  UGHT-Dtrrv  V^HtctES  and  Liqhi- 

EXjtyTrucks 


Tasle  C-1.1.— Credit  Generation:  Buying  More  VEHictis  Than  Required 


u>vr<«ooo 

QWWR 

<3730 

LVW 


LDT<«XM 

QVWR 

<3750 

LVW 


LDT  <6000 
GVWR 
<3750 

LVW 
<5750 

LVW 


LDT  >6000 

6VWR 
<9750TW 


LDT>eOOO 

QWWR 
>3750TW 
<S750TW 


LDT>6000 

GVWR 
>57S0TW 


LEV. 

WLEV__ 


2EV.. 


t.oa 

1.20 

1.4a 


liOO 
1.20 
1.43 


1.54 
1.83. 


O.Tt 
1.0» 
ti.43 


o.ai 

t2ft 
1.83 


Lit 
1.56 
2.23 


Table  C-1  .2.— Buying  a  UtEV  or  ZEV  to  Meet  the  Mandate 


NMO& 

LDV  <80(» 

GVWR 

<3750 

LVW 

I1DT<6DOO 

QVWR 

<3750 

LVW 

LDT  <6000 
GVWR 
>3750 

LVW 
<5750 

LVW 

LDT  >«000 

GVWR 
<3750TW 

LI3T>6000 
GVWR 

■  >3750TW 
<5750TW 

LDT  >6000 

GVWR 
>5790TW 

tEV ,  .   

;          aoo 
,          oao 

0.43 

aoo 

0,20 
043 

0.00 
0.28 
057 

0:00 

0J» 

a7i 

«ao 

1              0.34 
091 

0^0 

CJIFV                  

045 

2EV    ,                               

t.11 

Table  C-t.3.— Credit  Need 


NUOG 

IIOV<8000 
>      QVWR 
,      <3750 

\     tvw 

LDT  <«oeo 

QVWR 

<3750 

LVW 

LDT  <6000 
GVWR 
>3750 

LVW 
<5750 

LVW 

LDT>6000 

GVWR 
<3750TW 

LOT  >00(B 

GVWR 
>3750TW 
<57S0TW 

LDT  >«000 

GVWR 
>5750TW 

IFV 

t.00 

T.OO 

1.26 

a71 

osr 

i              ttt 

UMI 
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Table  C-2.— Fleet  Credit  Tables  Based  on  Reduction  in  NMOG+ NO,  Vehicle  Equivalents  for  Light-Duty  Vehicles  and 

Light-Duty  Trucks 

Table  C-2.1.— Credit  Generation:  Buying  More  Vehicles  Than  Required 


■ 

nmog+no. 

LDV  <6000 

GVWR 

<3750 

LVW 

LOT  <6000 

GVWR 

<3750 

LVW 

LOT  <6000 
GVWR 
>3750 

LVW 
<5750 

LVW 

LOT  >6000 

GVWR 
<3750TW 

LOT  >6000 

GVWR 
>3750TW 
<5750TW 

LOT  >6000 

GVWR 
>5750TW 

LEV 

ULEV 

1.00 
1.09 
1.73 

1.00 
1.09 
1.73 

1.39 
1.52 
2.72 

0.33 
1.00 
1.73 

0.43 
1.39 
2.72 

0.52 
2.06 
397 

ZEV ..» 

Table  C-2.2.Buying  a  ULEV  or  ZEV  to  Meet  the  Mandate 


nmog+no. 

LDV  <6000 

GVWR 

<3750 

LVW 

LOT  <eooo 

GVWR 

<3750 

LVW 

LDT  <6000 
GVWR 
>3750 

LVW 
<5750 

LVW 

LDT>e000 

GVWR 
<3750TW 

LDT>6000 

GVWR 
>3750TW 
<5750TW 

LOT  >6000 

GVWR 
>5750TW 

LEV 

0.00 
0.09 
0.73 

0.00 
0.09 
0.73 

0.00 
0.13 
1.34 

0.00 
0.67 
1.40 

0.00 
0.96 
2.29 

0.00 
1  54 

ULEV 

T 

ZEV 

T 

3.46 

t 

,                                                        Table  C-2.3.— Credit  Need 

nmog+no. 

LDV  <6000 

GVWR 

<3750 

LVW 

LOT  <6000 

GVWR 

<3750 

LVW 

LDT  <6000 
GVWR 
>3750 

LVW 
<5750 

LVW 

LDT>6000 

GVWR 
<3750TW 

LDT  >6000 

GVWR 
>3750TW 
<5750TW 

LDT  >6000 

GVWR 
>5750TW 

LEV t 

1.00 

1.00 

1.39 

0.33 

0.43 

052 

1 

Table  C-3.— Fleet  Credit  Tables  Vehi- 
cle Equivalents  for  Heavy-Duty 
Vehicles 

Table  C-3.1— Credit  Generation: 
Buying  More  Vehicles  Than  Required 


Light  HOV 

Medium 
HDV 

Singteunit 
heavy  HDV 

LEV _. 

ULEV 

ZEV 

1.00 
1.30 
Z47 

1.00 
1.30 
2.47 

1.00 
1.30 
2.47 

Tabl£  C-3.2.— Buying  a  ULEV  or  a  ZEV 
TO  Meet  the  Mandate 


Light  HDV 

Medium 
HDV 

LEV 

ULEV._„     _ 

ZEV „ 

0.00 
0.30 
1.47 

0.00 
0.30 
1.47 

Table  C-3.3.— Credit  Need 


LEV.. 


Light  HDV 


1.00 


Medium 
HDV 


1.00 


■  Any  cradHs  designated  as  being  generated  by 
the  purchase  of  a  light  HOV  Shan  be  m^nptied  by  n 
(prorating  factor  less  than  1.0,  to  be  determned)  m 
assessing  tulfiUment  of  th«  credit  need. 

[FR  Doc.  91-23803  Filed  10-2-«l:  8:45  amj 
aiLLitMCOOE  asao-ao-ii 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  of  Educational 
Progress  Data  Reporting  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities  for 
fiscal  year  1992. 

SUMMARY:  The  Secretary  announces 
priorities  for  fiscal  year  (FY)  1992  under 
the  National  Assessment  of  Educational 
Progress  (NAEP)  for  a  Data  Reporting 
Program.  The  Secretary  takes  this  action 
to  ensure  a  thorough  and  detailed 
investigation  of  the  data  from  the  1990 
NAEP  and  the  1991  NAEP  High  School 
Transcript  Study.  The  priorities  are 
announced  in  order  to  expand  the 
available  information  about  factors 
related  to  the  academic  achievement  of 
U.S.  children  in  public  and  private 
schools. 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
priorities,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 

Alex  Sedlacek,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 
NW.,  room  306D,  Washington.  DC 
20208-5653.  Telephone:  202-219-1734. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  l-800-«77-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m.,  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  NAEP  is 
a  primary  indicator  of  the  level  of  U.S. 
Students'  academic  achievement.  Since 
1969,  NAEP  has  been  assessing  what 
American  students  know  and  can  do  in 
a  variety  of  curriculum  areas  and 
plotting  their  progress  across  time.  To 
provide  context  for  the  achievement 
results,  NAEP  also  collects 
demographic,  curricular  and 
institutional  background  information 
from  students,  teachers  and  school 
administrators.  The  1991  High  School 
Transcript  Study  (Transcript  Study) 
collected  transcript  data  on  a  sample  of 
the  twelfth  graders  who  participated  in 
the  1990  NAEP.  The  Transcript  Study 
collected  data  on  the  characteristics  of 
students  and  the  characteristics  of  the 
high  school  courses  the  students  took. 

The  contract  with  the  Educational 
Testing  Service  to  design  and  administer 
the  1990  NAEP  includes  provisions  for 
the  preparation  and  dissemination  of  a 
series  of  reports  on  the  NAEP  data. 
Under  the  final  priorities,  the  Secretary 
will  encourage  other  educational 


researchers  to  study  the  NAEP  and 
Transcript  Study  data  and  prepare 
reports  on  specific  topics  in  order  to 
expand  the  available  information  about 
the  teacher  background  variables, 
instructional  variables,  school 
environment  variables  and  student 
background  variables  that  relate  to 
academic  achievement. 

The  Secretary  will  award  analysis 
grants  under  the  final  priorities  in  order 
to  encourage  a  broader  range  of 
educational  researchers  to  work  with 
the  NAEP  and  Transcript  Study  data, 
and  to  foster  the  development  of  new 
approaches  to  analyzing  and  reporting 
on  these  data  sets. 

The  final  priorities  are  intended  to 
ensure  that  competitive  grant  projects 
meet  the  standards  required  for  accurate 
statistical  analysis  of  the  complex  data 
produced  by  NAEP  and  the  Transcript 
Study. 

Please  note  that  there  are  no  program 
regulations  for  this  competition; 
therefore,  in  evaluating  applications,  the 
Secretary  will  use  the  selection  criteria 
in  the  Education  Department  General 
Administrative  Regulations  (34  CFR 
75.210). 

Note:  This  notice  of  Tmal  priorities  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is  being 
published  in  this  issue  of  the  Federal 
Register. 

Public  Comment 

On  June  12. 1991  the  Secretary 
published  a  notice  of  proposed  priorities 
for  this  program  in  the  Federal  Register 
(56  FR  27152).  In  the  notice  of  proposed 
priorities,  the  Secretary  invited 
comments  on  the  proposed  priorities. 
The  Secretary  did  not  receive  any 
comments.  However,  the  Secretary  has 
reviewed  the  priorities  since  publication 
of  the  notice  of  proposed  priorities  and 
has  made  changes  to  Competitive 
Priority  2  and  the  invitational  priorities. 
An  analysis  of  the  changes  in  the 
priorities  since  publication  of  the  notice 
of  proposed  priorities  follows. 

Analysis  of  Changes 

Competitive  Priority  2 — Development 
of  Analytic  Software  Applicable  to 
NAEP  Data. 

Discussion:  As  originally  stated,  this 
priority  did  not  point  out  the  purpose 
behind  the  Secretary's  interest  in  the 
development  of  analytic  software  that  is 
appropriate  to  the  NAEP  data.  One  of 
the  Secretary's  goals  is  to  make  NAEP 
data  more  accessible  to  the  public  and 
to  have  the  results  of  analytic  studies 
conducted  on  the  NAEP  data  broadly 
disseminated.  This  priority  is  intended 
to  serve  the  goal  of  wider  dissemination 


of  NAEP  results  by  making  user-friendly 
NAEP  software  available. 

Change:  The  revised  priority  explicitly 
states  that  the  purpose  of  Competitive 
Priority  2  is  to  broaden  the 
dissemination  of  NAEP  data  and  NAEP 
results. 

Invitational  Priorities 

Discussion:  The  original  version  of  the 
Invitational  Priorities  did  not  explicitly 
state  that  the  Secretary  wishes  to 
encourage  investigations  of  what  the 
NAEP  data  tell  us  about  the  differences 
between  public  and  private  schools. 
This  is  an  important  area  of  inquiry  and 
the  Secretary  believes  that  the  grant 
program  will  be  more  fruitful  if  projects 
address  issues  related  to  public  and 
private  schools. 

Changes:  The  first  of  the  revised 
Invitational  Priorities  specifically 
encourages  applications  that  propose  to 
study  data  related  to  both  public  and 
private  schools. 

Priorities 

Absolute  Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Analysis  of  Data  From  the  1990  NAEP 
and  the  1991  NAEP  High  School 
Transcript  Study 

Applications  proposing  to  conduct 
analyses  of  the  data  from  the  1990  NAEP 
authorized  by  section  406{i)  of  GEPA. 
and  the  1991  NAEP  High  School 
Transcript  Study.  Each  analysis  project 
must  be  designed  to  increase  the 
information  available  to  educational 
policymakers  in  areas  where  student 
performance  might  be  affected  by 
institutional  change.  Each  project  must 
include  the  publication  and 
dissemination  of  the  results  of  the  data 
analysis,  after  completing  the  National 
Center  for  Education  Statistics  (NCES) 
peer  review  procedure. 

Each  proposed  analysis  must — (1) 
Account  for  the  sampling  error 
associated  with  the  multi-stage  sampling 
plan  of  NAEP  when  estimating  the 
precision  of  all  statistical  parameters; 
and 

(2)  Account  for  the  measurement  error 
in  the  multiply-imputed  NAEP 
proficiency  scores  when  estimating 
statistical  parameters  and  their  standard 
errors. 

Competitive  Preference  Priorities 

Under  34  CFR  75.105(c)(2)(i)  the 
Secretary  gives  preference  within  the 
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absolute  priority  to  applications  that 
meet  one  or  more  of  the  following 
competitive  priorities.  The  number  of 
points  the  Secretary  awards  to  an 
application  that  meets  a  competitive 
priority  in  a  particularly  elective  way  is 
indicated  in  parentheses  next  to  the  title 
of  the  priority.  These  points  would  be  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria. 

Competitive  Priority  1 — Innovative 
Approaches  to  Analysis  of  the  1990 
NAEP  and  1991  Transcript  Study  Data. 
(Up  to  8  points)  Analysis  projects  that 
develop  new  approaches  to  analyzing 
■and  reporting  the  information  contained 
in  the  NAEP  and  Transcript  Study  data, 
or  appropriately  apply  state-of-the-art 
statistical  procedures  such  as  loglinear 
modeling,  covariance  structure  analysis, 
and  hierarchical  linear  modeling. 

Competitive  Priority  2— Development 
of  Ana  y  tic  Software  Apphcable  to 


NAEP  Data.  (Up  to  7  points)  Analysis 
projects  that  include  the  development  of 
statistical  software  that  allows  more 
advanced  analytic  techniques  to  be 
readily  applied  to  NAEP  data  and 
thereby  promotes  a  wider  dissemination 
of  NAEP  data  and  the  results  of 
analyses  of  NAEP  data. 

Invitational  Priorities 

Within  the  absolute  and  competitive 
priorities  specified  in  this  notice,  the 
Secretary  establishes  the  foUowring 
invitational  priorities.  However, 
applications  that  meet  these  invitational 
priorities  will  not  receive  absolute  or 
competitive  preference  over  other 
applications. 

Projects  that — (1)  Address  the 
instructional  factors,  family  background 
factors,  school  characteristics  (including 
type  of  school:  public  or  private),  and 
teacher  qualities  that  the  educational 


research  literature  suggests  are 
correlates  of  academic  performance; 

(2)  Do  not  overlap  with  the  data 
analysis  projects  that  will  be  Hsted  in 
the  application  package,  that  are 
already  being  done  by  the  NAEP 
contractor  and 

(3)  Use  research  done  on  statistical 
e^ect  size  to  ensure  that  inferences 
made  about  project  fmdings  have 
practical  as  well  as  statistical 
significance. 

Program  Authority:  20  U.S.C.  1221e-l(i). 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.999B,  National  Assessment  of 
Educational  Progress  Data  Reporting 
Program) 

Dated:  August  29, 1991. 
Lamar  Alexandor. 
Secretary  of  Education. 
|FR  Doc.  91-23854  Piled  10-2-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Tribal-State  Compact 
Between  the  Tulailp  Tril>es  of 
Wasl>4ngton  and  the  State  of 
Wasttington 

agency:  Bureau  of  Indian  Affairs: 

Interior. 

ACTKHC  Notice  of  approved  Tribal-State 

Compact. 

summary:  Pursuant  to  25  U.S.C  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 


1988  {Pub.  L  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs.  Department  of  the 
Interior,  through  his  delegated  authority 
has  approved  a  Tribal-State  Compact 
between  the  Tulalip  Tribes  of 
Washington  and  the  state  of 
Washington  executed  on  August  2. 1991. 

DATES:  This  action  is  effective  on 
October  3. 1991. 


ADDRESSES:  Office  of  Tribal  Services. 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior.  MS  4603  MIB,  1849  "C" 
Street.  NW..  Washington.  DC  20249. 

FOR  niRTHER  INFORMATION  CONTACT: 

loyce  Grisham.  Bureau  of  Indian  Affairs. 
Washington.  DC  2024a  (202)  208-7445. 

Dated:  September  25. 1991. 
Eddte  F.  Brown. 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  91-23819  Filed  10-2-«;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Indian  Gaming;  Tribal-State  Compacts; 
Prairie  Island  Indian  Community  et  al. 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice  of  approved  Tribal-State 

Compact. 

summary:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated  authority 
has  approved  Tribal-State  Compacts 
between  the  following  tribes  anid  states: 


The  Prairie  Island  Indian  Community 
and  the  State  of  Minnesota  executed  on 
May  13. 1991;  the  Lower  Sioux  Indian 
Community  and  the  State  of  Minnesota 
executed  on  May  8. 1991;  the  White 
Earth  Band  of  Chippewa  and  the  State 
of  Minnesota  executed  on  May  24, 1991; 
the  Leech  Lake  Band  of  Chippewa 
Indians  and  the  State  of  Minnesota 
executed  on  May  8. 1991;  the  Fond  du 
Lac  Band  of  Lake  Superior  Chippewa 
and  the  State  of  Minnesota  executed  on 
May  21. 1991;  the  Bois  Forte  Band  of 
Chippewa  and  the  State  of  Minnesota 
executed  on  May  10, 1991;  the  Grand 
Portage  Band  of  Chippewa  and  the  State 
of  Minnesota  executed  on  May  13, 1991; 
the  Mille  Lac  Band  of  Chippewa  and  the 
State  of  Minnesota  executed  on  May  9, 
1991;  the  Upper  Sioux  Indian 
Community  and  the  State  of  Minnesota 


executed  on  May  13. 1991;  the  Red  Lake 
Band  of  Chippewa  and  the  State  of 
Minnesota  executed  on  June  11, 1991; 
and  the  Shakopee  Mdewakanton  Sioux 
Community  and  the  State  of  Minnesota 
executed  on  June  10, 1991. 

DATES:  This  action  is  effective  on 
October  3. 1991. 

ADDRESSES:  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  MS  4603  MIB,  1849  "C" 
Street,  NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACr. 
Joyce  Grisham,  Bureau  of  Indian  Affairs, 
Washington,  DC  20240,  (202)  208-7445. 

Dated:  September  25, 1991. 
Eddie  F.  Brown, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  91-23818  Filed  10-2-^:  8:45  am| 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Revisions  to  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions" 

agency:  Office  of  Management  and 

Budget. 

ACnON:  Final  Revision  to  Circular  A-21. 

"Cost  Principles  for  Educational 

Institutions." 

SUMMARY:  This  revision  implements  the 
Office  of  Management  and  Budget's 
(OMB's)  previously  stated  intention  to 
revise  Circular  A-21  so  as  to  exclude 
certain  specified  costs  from 
reimbursements  paid  to  colleges  and 
universities  under  Federal  research 
grants  and  to  limit  reimbursement  for 
administrative  costs. 

OMB  Director  Darman  said  on  April 
22, 1991,  "Recent  information  shows 
abuse  in  reimbursements  claimed  by 
universities  for  indirect  costs  supporting 
Government  funded  research.  This 
requires  additional  guidelines  to  clarify 
policy  and  stop  the  abuse." 

This  revision  represents  the  initial 
step  in  a  broader  Administration  effort 
to  reform  Circular  A-21  more 
comprehensively. 

DATES:  Some  of  the  provisions  published 
in  this  revision  merely  restate, 
emphasize  or  clarify  existing  provisions 
of  the  Circular  or  law.  Those  provisions 
(such  as  the  inclusion  of  interest  as  a 
part  of  Federal  recoveries  in  accordance 
with  existing  agency  regulations)  are 
effective  immediately.  Unchanged 
provisions  (such  as  the  unallowability  of 
the  costs  of  legal,  accounting,  and 
consulting  services,  and  related  costs, 
incurred  in  prosecuting  claims  against 
the  Federal  Government)  remain  in 
force.  Revised  provisions  (such  as  the 
unallowability  of  the  costs  of  defense 
against  Federal  Government  claims) 
take  effect  on  the  dates  specified. 

FOR  FURTHER  INFORMATION  CONTACT: 

]ack  Sheehan,  Financial  Management 

Division,  10235  NEOB.  OMB. 

Washington.  DC  20503  (telephone:  202- 

395-3050). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Notices  were  published  in  the  Federal 
Register  on  May  15. 1991  (56  FR  22618) 
and  June  27. 1991  (56  FR  29530) 
requesting  comments  on  proposed 
revisions  to  OMB  Circular  A-21.  "Cost 
Principles  for  Educational  Institutions." 

Interested  parties  were  invited  to 
submit  comments.  Almost  300  comments 
were  received  from  Federal  agencies, 
universities,  professional  organizations 
and  others.  All  comments  were 


considered  in  developing  this  final 
revision. 

The  following  section  presents  a 
summary  of  the  major  comments, 
grouped  by  subject,  and  a  response  to 
each  comment,  including  a  description 
of  changes  made  as  a  result  of  the 
comment.  Other  changes  have  been 
made  to  increase  clarity  and  readability. 

B.  Comments  and  Responses 

Research  Allocations 

Comment-  A  number  of  commenters 
noted  that  this  proposed  revision  was 
not  a  change  in  the  existing  policy  of 
Circular  A-21  and  some  questioned 
the  need  for  any  revision  in  view  of 
this. 

Response:  The  revision  is  intended  to 
highlight  the  existing  prohibition 
against  charging  Federal  sponsors  for 
any  under-recovery  of  indirect  costs 
arising  from  the  conduct  of  research 
for  any  non-Federal  sponsor. 

Comment-  A  number  of  commenters 
misunderstood  the  proposed  revision 
to  prohibit  cost  sharing  by  universities 
conducting  research  for  non-Federal 
entities  especially  State  and  local 
governments  and  non-profit 
organizations. 

Response:  The  revision  does  not  prohibit 
cost  sharing  by  universities.  However, 
no  under-recovery  of  costs  may  be 
charged  to  Federal  sponsors. 

Collection  of  Unallowable  Costs 

Comment:  A  number  of  conmienters  said 
that  the  proposed  wording  concerning 
interest  was  unclear.  Some  assumed 
interest  would  be  charged  from  the 
date  an  unallowable  cost  was 
incurred. 
Response:  The  wording  of  this  section 
has  been  changed  slightly.  The 
reference  to  "interest  chargeable  in 
accordance  with  appHcable  Federal 
agency  regiilations"  is  intended  to 
confirm  existing  requirements  of  law. 
The  Debt  Collection  Act  requires  the 
charging  of  interest  from  the  date  a 
Federal  agency  provides  notice  of  a 
claim.  However,  with  respect  to 
Department  of  Defense  contracts 
awarded  after  February  26, 1987. 10 
U.S.C.  2324  (a)  through  (d)  requires  the 
Department  of  Defense  to  assess  a 
penalty  equal  to  interest  on  certain 
unallowable  indirect  costs  back  to  the 
date  the  costs  were  reimbursed  by  the 
Federal  Government. 
Comment-  A  number  of  commenters 
objected  to  the  provision  that 
unallowable  costs  be  paid  to  the 
Federal  Government.  Instead,  they 
suggested  that  a  future  indirect  cost 
rate  be  adjusted  for  the  amount  of 
unallowable  costs. 


Response:  The  Circular's  provision  for 
allowing  adjustments  of  future 
indirect  cost  rates  is  intended  only  to 
permit  adjustments  relating  to  the 
under-  or  over-recovery  of  allowable 
costs. 

Adjustment  of  Indirect  Cost  Rates 

Comment:  There  were  numerous 
comments  concerning  whether  offsets 
could  be  used  rather  than  refunds  if 
the  original  proposal  by  a  university 
was  higher  than  the  rate  ultimately 
negotiated. 

Response:  An  offset  would  be 
appropriate  only  to  the  extent  that  a 
general  reduction,  not  identifiable  to 
specific  issues,  was  made. 
Additionally,  a  separate  refund  would 
not  be  necessary  for  any  unallowable 
costs  that  were  clearly  eliminated 
during  the  rate  negotiation  process. 

Comment  There  were  numerous 
comments  concerning  whether  offsets 
could  be  used  rather  than  refunds  if 
the  university  could  document 
additional  costs  not  originally 
claimed. 

Response:  No.  This  provision  is  intended 
to  correct  improper  (past  year) 
proposals  and  not  reopen  prior  years' 
rates  to  renegotiation. 

Comment-  There  were  a  number  of 
comments  objecting  to  subsection  (d) 
where  unallowable  costs  included  in 
each  year's  rate  would  be  assumed  to 
be  the  same  as  the  amount  in  the  base 
year  proposal  used  to  establish  the 
rate. 

Response:  The  assumption  that  the  same 
amount  of  unallowable  costs  found  in 
the  base  year,  on  which  subsequent 
years  rates  were  determined,  is  a 
vaUd  assumption.  The  purpose  is  to 
correct  an  improper  rate  setting 
proposal  which  was  used  to  establish 
the  rates  for  several  years. 

Comment  One  commenter  pointed  out 
that,  for  some  multi-year  agreements, 
it  would  be  more  appropriate  to  use 
the  proportion  rather  than  the  amount 
of  imallowable  costs  contained  in  a 
base  year  proposal  to  determine  the 
amount  of  unallowable  costs  to  be 
adjusted. 

Response:  The  language  has  been 
revised  to  allow  the  cognizant  agency 
to  use  whichever  method  of 
computation  is  appropriate. 

Comment-  One  commenter 
recommended  that  subsection  (9)  of 
section  C  be  amended  to  include 
"unallocable  costs"  in  the  category  of 
costs  deemed  unallowable  and  for 
which  adjustments  to  previously 
negotiated  rates  should  be  made.  The 
commenter  indicated  that 
unallowable  costs  are  costs  which  are 
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not  specincally  addressed  in  Section  J 
and  not  prohibited  by  law,  yet  they 
are  generally  costs  that  are  clearly 
unallowable,  such  as  the  costs  of 
yachts,  intercollegiate  athletics,  eta" 
Response:  The  provision  has  been 
amended  to  address  the  suggested 
change. 

Limitation  on  Administrative  Costs 

Comment:  Most  commenters  objected  to 
the  imposition  of  a  limitation  on  the 
amount  of  administrative  costs  which 
could  be  charged  to  Federal  awards. 

Response:  No  change  has  been  made.  . 

Comment:  Most  commenters  also 
objected  to  the  timing  of  the 
limitation.  They  pointed  out  that  most 
institutions  had  already  negotiated 
permanent  rates  for  fiscal  year  1992 
and,  in  many  cases,  for  additional 
future  periods.  They  requested 
sufHcient  lead  time  to  enable  them  to 
plan  for  the  financial  impact  of  the 
cap. 

/Jesponse;  The  proposal  was  revised  to 
delay  the  effective  date  of  the  cap 
until  the  start  of  each  institution's 
next  fiscal  year. 

Comment:  Many  commenters  objected 
to  the  amendment  of  predetermined 
rates  already  established  by  the 
cognizant  agencies.  They  pointed  out 
that  many  agreements  would  not 
expire  for  several  years  and  it  would 
be  unreasonable  to  hold  them  to  such 
reduced  rates  if  they  could  document 
other  valid  costs  which  could  be 
substituted  for  the  administrative 
costs  removed.  Furthermore,  their 
negotiation  priorities  might  have  been 
different  if  they  had  known  of  the 
impending  Umitation. 

Response:  The  proposal  has  been 
changed  to  allow  the  renegotiation  of 
rates  amended  by  the  cognizant 
agency.  However,  no  renegotiated 
rate  may  exceed  the  rate  which  would 
have  been  in  effect  if  the  agreement 
had  remained  in  effect,  nor  may  the 
administrative  portion  of  any 
renegotiated  rate  exceed  the 
limitation  estabhshed  by  this  revision 
of  the  Circular. 

Comment  Many  commenters  objected 
to  the  proposed  restrictions  on  their 
managerial  prerogatives  to  make 
accounting  system  changes. 

Response:  TTie  proposed  restriction 
would  only  affect  those  changes 
which  would  have  an  adverse  effect 
on  Federal  Government  costs  by 
diluting  or  avoiding  the  effect  of  the 
limitation  on  administrative  cost 
reimbursement.  The  proposal  also 
contains  a  provision  allowing 
cognizant  agencies  to  approve  some 
modifications,  despite  such  adverse 
effect,  that  allow  institutions  to  adopt 


practices  followed  by  a  substantial 
majority  of  other  institutions. 

Comment:  Many  commenters  made 
alternate  proposals  to  extend  the 
reductions  to  a  broader  portion  of  the 
rate,  to  spread  the  reductions  over  a 
larger  universe  of  institutions,  or  to 
exempt  a  variety  of  specific  types  of 
costs  from  the  limitation. 

Response:  No  changes  were  made.  The 
limitation  is  intended  to  place  a 
reasonable  ceiling  level  on  all 
administrative  costs. 

Depreciation  and  Use  Allowance 
Payments 

Comment-  Most  commenters  objected  to 
the  establishment  of  a  dedicated 
facihties  fund  on  the  grounds  that:  (1) 
For  the  most  part,  reimbursements 
from  the  Federal  Government  are  for 
facilities  already  acquired  and  paid 
for  by  the  institutions;  [2]  the 
institutions  currently  expend  more  for 
research  facilities  than  the 
reimbursements  received;  (3)  the  costs 
to  administer  such  a  fund  would  be 
excessive;  and,  (4)  the  requirement  to 
actually  set  aside  funds  in  a  separate 
account  is  an  unwarranted  intrusion 
on  their  management  prerogatives. 
Numerous  commenters  suggested  that 
the  objective  of  the  proposal  could  be 
achieved  by  obtaining  a  statement  of 
assurance  that  current  expenditures 
for  buildings  and  equipment  exceeded 
the  Federal  reimbursements  for 
depreciation  and  use  allowance. 

Response:  The  proposal  has  been 
revised  to  incorporate  the  suggested 
alternative.  Institutions  will  be 
required  to  provide  periodic 
assurances  that  Federal  depreciation 
and  use  allowance  reimbursements 
have  been  expended  or  reserved,  but 
not  physically  set  aside,  for  use  within 
the  next  Rve  years  to  acquire  or 
improve  research  facilities. 

Comment-  A  number  of  commenters 
misunderstood  the  proposal  and 
seemed  to  believe  that  Federal 
reimbursements  could  only  be  used 
for  new  buildings  or  equipment  but 
not  to  retire  debt  on.  or  make  repairs 
or  renovations  to,  existing  facilities. 

Response:  There  was  no  intention  to 
restrict  the  use  of  Federal 
reimbursements  as  suggested  by  these 
respondents. 

Comment-  Several  commenters 
questioned  how  the  provisions  should 
be  applied  for  Federal  awards  which 
limit  the  reimbursement  of  indirect 
costs,  such  as  the  6  percent  rate  used 
on  HHS  research  training  awards  and 
the  14  percent  cap  on  USDA  grants. 

Response:  The  provision  has  been 
clarified  by  making  it  applicable  only 
to  Federal  agreements  that  provide 


indirect  costs  at  a  full  rate  established 
by  the  cognizant  Federal  agency. 

Comment  One  commenter  pointed  out 
that  interest  expense  and  depreciation 
and  use  allowances  for  research 
facilities  are  both  reimbursed  as  part 
of  the  indirect  cost  rate  by  the  Federal 
Government.  Therefore,  the 
depreciation  and  use  allowance 
reimbursements  should  be  available 
ordy  for  the  payment  of  principal,  but 
not  interest,  on  facility  debts. 

Response:  The  provision  has  been 
clarified  to  reflect  the  suggested 
change. 

Advertising  and  Public  Relations  Costs 

Comment  Several  commenters  pointed 
out  that  the  proposed  language 
disallowing  "special  events  such  as 
conventions  and  trade  shows"  was 
unclear  and  might  preclude 
appropriate  charges  to  Federal 
awards  for  directly  relevant  scientific 
conferences,  symposia,  or  meetings  of 
professional  societies. 

Response:  The  phrase  "special  events 
such  as  conventions  and  trade  shows" 
has  been  replaced  by  a  more 
representative  example  of  university 
activties,  namely  "convocations  or 
other  events  related  to  instruction  or 
other  institutional  activities."  The 
activities  such  as  "symposia,  etc"  are 
covered  under  section  3.28.C. 

Costs  Related  to  Legal  and  Other 
Proceedings 

Comment  Several  commenters 
suggested  that  the  proposed  A-21 
coverage  conform  with  the 
comparable  language  contained  in  the 
Federal  Acquisition  Regulation  (FAR) 
cost  principles  for  commercial 
organizations  at  FAR  31.205-47,  Costs 
related  to  legal  and  other  proceedings. 

Response:  Proposed  revisions  J.ll  a. 
through  e.  were  predicated  on  the 
statutory  language  contained  in 
Section  8,  Limitations  On  Allowability 
Of  Costs  Incurred  By  Federal 
Contractors  In  Certain  Proceedings,  of 
Public  Law  100-700,  Major  Fraud  Act 
of  198a  November  19. 198a  and  the 
regulatory  provisions  established  in 
FAR  31.205-47(a)  through  (e). 
Proposed  paragraphs  f.  through  i. 
correlate  with  FAR  31.205-47, 
paragraphs  (f)(4),  (f)(1),  {f)(6)  and  (g). 
respectively.  The  slight  language 
differences  between  the  FAR  and 
proposed  Circular  A-21  coverage 
were  due  to  minor  editorial  and 
regulatory  style  preferences.  No 
substantive  differences  between  the 
FAR  and  this  Circular  are  intended. 
As  a  result  of  the  specific  comments 
provided,  proposed  paragraphs  a.,  b.. 
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d^  e..  and  i.  were  revised  for  greater 
conformity  vnth  the  comparable  FAR 
language. 

CommenL  Several  commenters  objected 
to  the  proposed  80  percent  limitation 
on  reimbursement  when  the 
institution  is  found  innocent,  and 
suggested  that  the  proposed  revisions 
were  not  clear. 

Response:  The  proposed  revisions  were 
retained.  As  stated  herein,  the 
proposed  revisions  follow  the 
requirements  of  Public  Law  100-700. 

CommenL  Some  commenters 
recommended  deletion  of  proposed 
paragraph  g.  which  prohibits 
reimbursement  for  costs  incurred  in 
connection  with  the  defense  or 
prosecution  of  claims  or  appeals  with 
the  Federal  Government. 

Response:  This  proposed  revision  was 
retained.  The  costs  of  legal, 
accounting  and  consulting  services 
and  reljted  costs  incurred  in 
connection  with  the  prosecution  of 
claims  against  the  Federal 
Government  have  traditionally  been 
unallowable  (see  Section  ).  28.  c  of 
the  existing  Circular).  It  is  also 
Federal  policy  that  the  costs  of 
defense  against  a  Federal  Government 
claim  are  unallowable,  either  as  a 
direct  or  indirect  charge  (e.g.,  FAR 
31.205-47(f)(l)). 

Comment  One  commenter  stated  that 
proposed  paragraphs  b.  and  g.  appear 
to  conflict. 

Response:  The  two  paragraphs  do  not 
conflict.  Paragraph  g.  relates  to  claims 
that  may  be  initiated  by  either  party 
to  resolve  disputes  under  the  terms 
and  conditions  contained  in  Federal 
awards.  Such  actions  do  not  equate 
%vitb  the  actions  and  resulting 
dispositions  specified  in  fhiblic  Law 
100-700,  i.e..  the  actions  listed  under 
paragraph  b. 

Comment  One  commenter  questioned 
whether  paragraph  g.  applies  to  both 
administrative  and  judicial 
proceedings. 

Response:  Paragraph  g.  does  apply  to 
both  administrative  and  judicial 
proceedings. 

Comment  One  commenter  stated  that 
patent  infringement  costs  should  be 
allowable. 

Response:  No  change  was  made.  Patent 
infringement  costs  are  not  cunently 
allowable.  Proposed  paragraph  h.  is 
not  new  (see  ).  28.  c.  of  the  existing 
Circolar). 

Comment  Several  commenters  objected 
to  paragraph  i.  which  requires 
separute  accounting  for  potentially 
unallowable  Utlgation  costs.  They 
believed  that  this  imposes  an 
expensive  administrative  cost 
requireinent. 


Response:  This  revision  was  retained 
The  referenced  litigation  costs  are 
potentially  unallowable  and  should  be 
separately  identified  to  ensure  such 
costs  are  not  improperly  claimed  and 
reimbursed  ui>der  federally-sponsored 
agreements.  Absent  separate 
identification  at  the  time  of 
occurrence,  it  is  difficult  to 
understand  how  institutions  could 
identify  and  exclude  such  costs  from 
their  reimbursement  claims  on  an 
after-the-fact  basis. 

Comment  Several  commenters 
suggested  that  all  of  the  FAR  cost 
principles  provisions  be  incorporated 
in  their  entirety  even  though  some 
sections  may  not  appear  to  be 
pertinent  to  universities. 

Response:  No  change  was  made.  The 
need  for  incorporating  the  provisions 
contained  in  FAR  31.205-47(f)  (2),  (3). 
(5),  and  (7)  is  not  readily  apparent. 
Accordingly,  those  provisiims  are  not 
being  incorporated  at  this  time. 

Employee  Morale,  Health,  and  Welfare 
Costs  and  Credits 

Comment  Several  commenters  asked 
whether  certain  costs  of  employee 
morale,  health  and  welfare  programs 
would  be  unallowable  if  they  were:  (1) 
Entertainment,  (2)  donations,  or  (3) 
goods  euad  services. 

Response:  No  change  was  made. 
Charges  made  to  established 
programs  for  employee  morale,  health 
and  welfare  (including  recreation 
activities,  nominal  gifts  at  retirement, 
etc.)  are  allowable.  Charges  made  for 
entertainment,  gifts,  or  goods  or 
services  for  personal  use,  not  part  of 
such  program,  are  unallowable. 

Insurance  Against  Defects 

Comment  Sewal  commenters 
suggested  the  word  "commercial"  be 
deleted  from  this  proposed  section  to 
ensure  the  prohibition  covers  cases 
involving  self-insurance. 

Response:  The  wording  was  so 
amended. 

Comment  Two  commenters  sought 
clarification  of  the  prohibition  on 
reimbursement  of  the  costs  of 
insurance  against  defects.  One  noted 
the  intent  is  clearly  directed  to 
product  liability  insurance,  while 
casualty  insurance  should  be 
allowable.  One  commenter  sought 
clariHcation  concerning  whether 
malpractice  insurance  was  covered 

Response:  Casualty  and  malpractice 
insurance  are  not  covered  by  the 
prohibition. 

Lobbying 

Comment  Several  commenters  said  this 
section  was  not  detailed  and  specific 
enough. 


Response:  Detailed  guidance  is  provided 
in  new  sections  ].17  and  {.24. 

Salary  Limits 

Comment  Numerous  commenters 
objected  to  the  proposal  to  limit 
salary  amounts  charged  to  sponsored 
agreements. 

Response:  0MB  concurs.  The  proposal 
is  not  included  in  this  revision. 
However,  statutory  limitations 
continue  to  apply. 

Severance  Pay 

Comment  Several  commenters  said  they 
had  multiple  union  contracts  which  in 
e^ect  give  a  university  different 
severance  pay  policies.  In  their 
opinion,  the  proposal  seemed  to  imply 
that  a  single  policy  was  required 

Response:  Under  this  provision,  an 
institution's  normal  severance  pay 
policy  can  include  several  severance 
pay  plaiu  which  arise  from  multiple 
union  contracts. 

Comment  One  commenter  said  this 
revision  might  interfere  with 
retirement  incentives. 

Response:  This  section  deals  with 
severance,  i.e..  dismissaL  It  does  not 
cover  retirement  programs. 

Travel  Costs 

Comment  Several  commenters 
recommended  that  the  proposed 
airfare  cost  limitations,  in  paragraph 
C  be  conformed  to  FAR  31.205.46(d), 
which  generally  prohibits  the  cost  of 
first  class  airfare  by  limiting 
allowable  airfare  costs  to  the  lowest 
customary  standard  coach,  or 
equivalent  airfare. 

Response:  The  proposed  A-21  revisions 
were  predicated  upon  FAR  31.20&- 
46(d).  An  additional  revision  was 
added  to  clarify  that  allowable  airfare 
costs  are  limited  to  the  lowest 
available  airfare,  e.g..  discount 
airfares,  in  view  of  the  comnrients 
received,  the  proposed  language  was 
revised  for  greater  consistency  with 
the  referenced  FAR  language,  but  the 
proposed  Hmitations  requiring  use  of 
the  lowest  available  airfare  were 
retained.  In  accordance  with  sound 
financial  management  concepts, 
educational  institutions  are  expected 
to  implement  airfare  travel  cost 
pohcies  that  require  employees 
performing  official  business  travel  to 
use  the  lowest  available  commercial 
airfare  consistent  with  prudent  travel 
cost  management 

Tru^ees 

Comment  One  commenter  asked 
whether  the  reference  to  "trustees' 
included  boards,  regents,  visitors,  etc. 
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and  questioned  whether  the  proposal 
applied  to  trustees  at  the  institution 
level  or  also  included  trustees  at  the 
college  level. 

Response:  The  term  "trustee"  is  being 
used  generically  and  includes  boards, 
regents,  visitors,  etc.  The  prohibition 
applies  to  all  levels  of  an  institution. 

Comment-  One  commenter  said  there 
may  be  confusion  where  a  trustee  is 
also  a  member  of  management. 

Response:  When  traveling  as  a  trustee, 
the  cost  is  unallowable. 

Certification 

Comment-  Several  commenters 
recommended  changes  to  the 
proposed  certification. 

Response;  The  certification  parallels  the 
Department  of  Defense  (DOD)  form 
currently  required  for  universities 
administering  DOD  contracts.  OMB's 
objective  is  consistency  with  the  DOD 
provisions. 

Comment-  Several  commenters  wanted 
the  "penalty  of  perjury"  phrase 
.  removed. 

Response:  The  penalty  of  perjury 
declaration  is  to  remind  the  signer  of 
the  importance  of  the  certification  and 
the  need  to  ensure  that  it  accurately 
states  his/her  actual  knowledge  and 
belief. 

Tom  Stock. 

Acting  Director.  Office  of  Federai  Financial 

Management 

EXECUTIVE  OFHCE  OF  THE  PRESIDENT 

Office  of  Management  and  Budget 

CIRCULAR  NO.  A-21.  Revised  Transmittal 
Memorandum  No.  4 

October  1, 1991 

To  the  Heads  of  Executive  Departments  and 

Establishments. 
Subject:  Cost  Principles  for  Educational 

Institutions. 

Hiis  transmittal  memorandum  revises 
OMB  Circular  No.  A-21.  "Cost  Principles  for 
Educational  Institutions."  The  revision 
excludes  certain  specified  costs  from 
reimbursements  paid  to  colleges  and 
universities  receiving  Federal  awards  and 
places  a  limit  on  the  amount  of  reimbursable 
administrative  costs.  The  revision  also 
requires  a  certification  to  accompany  each 
indirect  cost  proposal. 

Effective  Date.  The  revisions  to  the 
Circular  are  effective  immediately.  They  will 
be  implemented  as  follows: 
— For  costs  charged  directly  to  sponsored 
agreements,  this  revision  shall  be  applied 
to  all  agreements  awarded  or  amended 
(including  continuation  and  renewal 
awards)  on  or  after  October  1. 1991. 
— For  costs  charged  indirectly,  this  revision 
shall  l>e  applicable  on  October  1, 1991. 
Implementation  with  respect  to  existing 
indirect  cost  rates  may  be  accomplished  by 
aajustments  to  future  negotiated  rates. 
—The  certifications  with  respect  to 
unallowable  costs  shall  apply  to  all  indirect 


cost  proposals  submitted  on  or  after 
October  1, 1991. 

— For  the  limitation  on  administrative  costs, 
this  revision  shall  apply  to  all  agreements 
awarded  or  amended  (including 
continuation  and  renewal  awards)  with 
effective  dates  l>eginning  on  or  after  the 
start  of  the  institution's  first  fiscal  year 
which  begins  on  or  after  October  1, 1991. 

Richard  Darman. 

Director. 
The  following  revisions  are  made  to 

sections  C  G, }.  and  K  of  the 

Attachment  to  Circular  A-21: 

1.  A  new  subsection  c  is  added  to 
section  C.4,  Allocable  costs. 

c.  Any  costs  allocable  to  activities 
sponsored  by  industry,  foreign 
governments  or  other  sponsors  may  not 
be  shifted  to  federally-sponsored 
agreements. 

2.  The  following  new  subsection  8  is 
added  to  section  C: 

8.  Collection  of  unallowable  costs. 
Costs  specifically  identified  as 
unallowable  in  Section  )  and  charged  to 
the  government,  either  directly  or 
indirectly,  will  be  refunded  (including 
interest  chargeable  in  accordance  with 
applicable  Federal  agency  regulations). 

3.  A  new  subsection  9  is  added  to 
section  C 

9.  Adjustment  of  previously 
negotiated  indirect  cost  rates  containing 
unallowable  costs.  Negotiated  indirect 
cost  rates  based  on  a  proposal  later 
found  to  have  included  costs  that  (a)  are 
unallowable  as  specified  by  [i]  law  or 
regulation,  (ii)  section  J  of  this  Circular, 
(iii)  terms  and  conditions  of  sponsored 
agreements  or  (b]  are  unallowable 
because  they  are  clearly  not  allocable  to 
sponsored  agreements,  shall  be 
adjusted,  or  a  refund  shall  be  made,  in 
accordance  with  the  requirements  of 
this  section.  These  adjustments  or 
refunds  are  designed  to  correct  the 
proposals  used  to  establish  the  rates 
and  do  not  constitute  a  reopening  of  the 
rate  negotiation.  The  adjustments  or 
refunds  will  be  made  regardless  of  the 
^e  of  rate  negotiated  (predetermined, 
final,  fixed,  or  provisional). 

a.  For  rates  covering  a  future  fiscal 
year  of  the  institution,  the  unallowable 
costs  will  be  removed  from  the  indirect 
cost  pools  and  the  rates  appropriately 
adjusted. 

b.  For  rates  covering  a  past  period,  the 
Federal  share  of  the  unallowable  costs 
will  be  computed  for  each  year  involved 
and  a  cash  refund  (including  interest 
chargeable  in  accordance  with 
applicable  regulations)  will  be  made  to 
the  Federal  Government.  If  cash  refunds 
are  made  for  past  periods  covered  by 
provisional  or  fixed  rates,  appropriate 
adjustments  will  be  made  when  the 
rates  are  finalized  to  avoid  duplicate 


recovery  of  the  unallowable  costs  by  th" 
Federal  Government. 

c  For  rates  covering  the  current 
period,  either  a  rate  adjustment  or  a 
refund,  as  described  in  subsections  a 
and  b,  shall  be  required  by  the  cognizant 
agency.  The  choice  of  method  shall  be  at 
the  discretion  of  the  cognizant  agency, 
based  on  its  judgment  as  to  which 
method  would  be  most  practical. 

d.  The  amount  or  proportion  of 
unallowable  costs  included  in  each 
year's  rate  will  be  assumed  to  be  the 
same  as  the  amount  or  proportion  of 
unallowable  costs  included  in  the  base 
year  proposal  used  to  establish  the  rate. 

4.  Section  G.l.a  is  amended  by 
renumbering  the  existing  text  G.l.a.(l) 
and  G.l.a.(2)  and  adding  the  new 
subsection  G.l.a.(3).  This  section  will 
now  read  as  follows: 

G.  Determination  and  application  of 
indirect  cost  rate  or  rates. 

1.  Indirect  cost  pools. 

a.  (1)  Subject  to  subsection  b.  the 
separate  categories  of  indirect  costs 
allocated  to  each  major  function  of  the 
institution  as  prescribed  in  Section  F 
shall  be  aggregated  and  treated  as  a 
common  pool  for  that  function.  The 
amount  in  each  pool  shall  be  divided  by 
the  distribution  base  described  in 
section  G.2  to  arrive  at  a  single  indirect 
cost  rate  for  each  function. 

(2)  The  rate  for  each  function  is  used 
to  distribute  indirect  costs  to  individual 
sponsored  agreements  of  that  function. 
Since  a  common  pool  is  established  for 
each  major  function  of  the  institution,  a 
separate  indirect  cost  rate  would  be 
established  for  each  of  the  major 
functions  described  in  section  B.l  under 
which  sponsored  agreements  are  carried 
out. 

(3)  Each  institution's  indirect  cost  rate 
process  must  be  appropriately  designed 
to  ensure  that  Federal  sponsors  do  not 
in  any  way  subsidize  the  indirect  costs 
of  other  sponsors,  specifically  activities 
sponsored  by  industry  and  foreign 
governments.  Accordingly,  each 
allocation  method  used  to  identify  and 
allocate  the  indirect  cost  pools,  as 
described  in  sections  E2  and  F.l  through 
F.7.  must  contain  the  full  amount  of  the 
institution's  modified  total  costs  or  other 
appropriate  units  of  measurement  used 
to  make  the  computations.  In  addition, 
the  final  rate  distribution  base  (as 
defined  in  section  G.2)  for  each  major 
function  (organized  research, 
instruction,  etc..  as  described  in  section 
B.l)  shall  contain  all  the  programs  or 
activities  which  utilize  the  indirect  costs 
allocated  to  that  major  function.  At  the 
time  an  indirect  cost  proposal  is 
submitted  to  a  Federal  cognizant 
agency,  each  institution  must  describe 
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the  process  it  uses  to  ensure  that 
Federal  funds  are  not  used  to  subsidize 
industry  and  foreign  government  funded 
programs. 

5.  A  new  section  number  6  is  added  to 
section  G. 

6.  Limitation  on  reimbursement  of 
administrative  costs. 

a.  Notwithstanding  the  provisions  of 
G.l.a,  the  administrative  costs  charged 
to  sponsored  agreements  awarded  or 
amended  (including  continuation  and 
renewal  awards)  with  effective  dates 
beginning  on  or  after  the  start  of  the 
institution's  first  fiscal  year  which 
begins  on  or  after  October  1, 1991,  shall 
be  limited  to  26%  of  modified  total  direct 
costs  [as  defined  in  section  G.2]  for  the 
total  of  General  Administration  and 
General  Expenses,  Departmental 
Administration  and  Sponsored  Projects 
Administration  (including  their  allocable 
share  of  depreciation  and/or  use 
allowances,  operation  and  maintenance 
expenses,  and  fringe  bcneHt  costs  as 
provided  by  sections  F.3.a.  f  4.a.(3),  and 
F.5.a). 

b.  Existing  indirect  cost  rates  that 
£.ffect  institutions'  fiscal  years  which 
begin  on  or  after  October  1. 1991,  shall 
be  unilaterally  amended  by  the 
cognizant  Federal  agency  to  reflect  the 
cost  limitation  in  subsection  a  above. 

c.  Pennanent  rates  established  prior  to 
this  revision  which  have  been  amended 
in  accordance  with  subsection  b  may  be 
renegotiated.  However,  no  such 
renegotiated  rate  may  exceed  the  rate 
which  would  have  been  in  effect  if  the 
agreement  had  remained  in  effect;  nor 
may  the  administrative  portion  of  any 
renegotiated  rate  exceed  the  limitation 
in  subsection  a. 

c.  Institutions  should  not  change  their 
accounting  or  cost  allocation  methods 
which  were  in  effect  on  May  1, 1991,  if 
the  effect  is  to:  (i)  Change  the  charging 
of  a  particular  tjrpe  of  cost  from  indirect 
to  direct  or  (ii)  reclassify  costs,  or 
increase  allocations,  from  the 
administrative  pools  identified  in 
subsection  a  above  to  the  other  indirect 
cost  pools  or  fringe  benefits.  Cognizant 
Federal  agencies  are  authorized  to 
permit  changes  where  an  institution's 
charging  practices  are  at  variance  with 
acceptable  practices  followed  by  a 
substantial  majority  of  other 
institutions. 

6.  A  new  subsection  7  is  added  to 
section  G. 

7.  Individual  rate  components.  In 
order  to  satisfy  the  requirements  of 
Section  I.12.f  and  to  provide  mutually 
agreed  upon  information  for 
management  purposes,  each  indirect 
cost  rate  negotiation  or  determination 
shall  include  development  of  a  rate  for 


each  indirect  cost  pool  as  well  as  the 
overall  indirect  cost  rate. 

7.  Section  J  is  renumbered  as  follows: 

/  General  Proviaioas  for  Selected  Itews  of 
Cost 

1.  Advertising  and  pnbhc  relations  costs 

2.  Alcoholic  beverages 

3.  AJumni  activities 

4.  Bad  debts 

5.  Civil  defense  costs 

6.  Commencement  and  convocation  costs 

7.  Communication  costs 

8.  Compensation  for  personal  services 

9.  Contingency  provisions 

10.  Deans  of  Faculty  and  graduate  schools 

11.  Defense  and  prosecution  of  criminal  and 

civil  proceedings,  claims,  appeals  and 
patent  infringement 

12.  Depreciation  and  use  aUi^wances 

13.  Donated  services  and  property 

14.  Employee  morale,  health,  and  welfare 

costs  and  credits 

15.  Entertainment  costs 

16.  Equipment  and  other  capital  expenditures 

17.  Executive  lobbying  costs 

18.  Fines  and  penalties 

19.  Goods  and  services  for  personal  use 

20.  Housing  and  personal  living  expenses 

21.  Insurance  and  indemnification 

22.  Interest,  fund  raising,  and  Investment 

management  costs 

23.  Labor  relations  costs 

24.  Lobbying 

25.  Losses  on  other  sponsored  agreements  or 

contracts 

26.  Maintenance  and  repair  costs 

27.  Material  costs 

28.  Memberships,  subscriptions,  and 

professional  activity  costs 

29.  Patent  costs 

30.  Plant  security  costs 

31.  Preagreement  costs 

32.  Professional  services  costs 

33.  Profits  and  losses  on  disposition  of  plant 

equipment  or  other  capital  assets 

34.  Proposal  costs 

35.  Rearrangentent  and  alteration  costs 

36.  Reconversion  costs 

37.  Recruiting  costs 

38.  Rental  cost  of  buildings  and  equipment 

39.  Royalties  and  other  costs  for  use  of 

patents 

40.  Sabbatical  leave  costs 

41.  Scholarships  and  student  aid  costs 

42.  Selling  and  marketing 

43.  Severance  pay 

44.  Specialized  service  facilities 

45.  Student  activity  costs 

46.  Taxes 

47.  Transportation  costs 

48.  Travel  costs 

49.  Termination  costs  applicable  to  sponsored 

agreements 
SaTmslees 

8.  Section  1,  Advertising  costs,  is 
retitled  Advertising  and  public  relations 
costs  and  revised  to  read  as  follows: 

1.  Advertising  and  public  relations 
costs. 

a.  The  term  advertising  costs  means 
the  costs  of  advertising  media  and 
corollary  administrative  costs. 
Advertising  media  include  magazines, 
newspapers,  radio  and  television 


programs,  direct  mail,  exhibits,  and  the 
like. 

b.  The  term  public  relations  includes 
community  relations  and  means  those 
activities  dedicated  to  maintaining  the 
image  of  the  institution  or  maintaining 
or  promoting  understanding  and 
favorable  relations  with  the  community 
or  public  at  large  or  any  segment  of  the 
public. 

c.  The  only  allowable  advertising 
costs  are  those  which  are  solely  for 

(1)  The  recruitment  of  personnel 
required  for  the  performance  by  the 
institution  of  obligations  arising  under 
the  sponsored  agreement,  when 
considered  in  conjunction  with  all  other 
recruitment  costs,  as  set  forth  in  section 
1.37; 

(2)  The  procurement  of  goods  and 
services  for  the  performance  of  the 
sponsored  agreement; 

(3)  The  disposal  of  scrap  or  surplus 
materials  acquired  in  the  performance  of 
the  sponsored  agreement  except  when 
institutions  are  reimbursed  for  disposal 
costs  at  a  predetermined  amount  in 
accordance  with  Attachment  N,  0MB 
Circular  No.  A-110;  or 

(4)  Other  specific  purposes  necessary 
to  meet  the  requirements  of  the 
sponsored  agreement. 

d.  The  only  allowable  public  relations 
costs  are: 

(1)  Costs  specifically  required  by 
sponsored  agreements; 

(2]  Costs  of  communicating  with  the 
public  and  press  pertaining  to  specific 
activities  or  accomplishments  which 
result  from  performance  of  sponsored 
agreements;  or 

(3)  Costs  of  conducting  general  liaison 
with  news  media  and  govenmient  public 
relations  officers,  to  the  extent  that  such 
activities  are  limited  to  communication 
and  liaison  necessary  to  keep  the  public 
informed  on  matters  of  public  concern 
such  as  notices  of  contract/grant 
awards,  financial  matters,  etc. 

e.  Costs  identified  in  c  through  d,  if 
incurred  for  more  than  one  sponsored 
agreement  or  for  both  sponsored  work 
and  other  work  of  the  institution,  are 
allowable  to  the  extent  that  the 
principles  in  section  D  and  E  are 
observed. 

f.  Unallowable  advertising  and  public 
relations  costs  include  the  following: 

(1]  All  advertising  and  public  relations 
costs  other  than  as  specified  in 
subsections  c  d,  and  e  above; 

(2)  Costs  of  convocations  or  other 
events  related  to  instruction  or  other 
institutional  activities  including: 

(i)  Costs  of  displays,  demonstrations, 
and  exhibits; 

(ii)  Costs  of  meeting  rooms,  hospitality 
suites,  and  other  special  facilities  used 
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in  conjunction  with  shows  and  other 
special  events;  and 

(ill)  Salaries  and  wages  of  employees 
engaged  in  setting  up  and  displaying 
exhibits,  making  demonstrations,  and 
providing  briefings; 

(3)  Costs  of  promotional  items  and 
memorabilia,  including  models,  gifts, 
and  soavenirs: 

(4)  Costs  of  advertising  and  public 
relations  designed  solely  to  promote  the  . 
institution. 

9.  The  following  new  section 
2  is  added  to  section ): 

2.  Alcoholic  beverages.  Costs  of 
alcoholic  beverages  are  unallowable. 

10.  The  following  new  section  3  is 
added  to  section ): 

3.  Alumni  activities.  Costs  incurred 
for,  or  in  support  of,  alumni  activities 
and  similar  services  are  unallowable. 

11.  Former  section  6,  Compensation 
for  personal  services,  is  renumbered  8 
and  revised  as  follows: 

a.  Former  section  J.IS,  Fringe  benefits, 
is  deleted  and  moved  in  its  entirety  to  a 
new  subsection  f  in  this  section  and 
renumbered  accordingly.  A  sentence  is 
added  at  the  end  of  the  Tirst  subsection 
on  rules  for  pension  costs  and  now 
reads  as  follows: 

f.  Fringe  benefits. 

(3)  Rules  for  pension  plan  costs  are  as 
follows: 

(a)  Costs  of  the  institution's  pension 
plan  which  are  incurred  in  accordance 
with  the  established  policies  of  the 
institution  are  allowable,  provided:  (i) 
Such  policies  meet  the  test  of 
reasonableness,  (ii)  the  methods  of  cost 
allocation  are  equitable  for  all  activities, 
(iii)  the  amount  of  pension  cost  assigned 
to  each  fiscal  year  is  determined  in 
accordance  with  (b)  below,  and  (iv)  the 
cost  assigned  to  a  given  fiscal  year  is 
paid  or  funded  for  all  plan  participants 
within  six  months  after  the  end  of  tiiat 
year.  However,  increases  to  normal  and 
past  service  pension  costs  caused  by  a 
delay  in  fimding  the  actuarial  liability 
beyond  30  days  after  each  quarter  of  the 
year  to  whidi  such  costs  are  assignable 
are  unallowable. 

b.  A  new  stibsection  g  is  added  to  this 
section  and  reads  as  follows: 

g.  Institution-fumished  automobiles. 

That  portion  of  the  cost  of  institution- 
furnished  automobiles  that  relates  to 
personal  use  by  employees  (including 
transportation  to  and  from  work)  is 
unallowable  regardless  of  whether  the 
cost  is  reported  as  taxable  income  to  the 
employees. 

12.  A  new  subsection  f  is  added  to 
former  section  J.9. 

f.  This  section  applies  to  the  largest 
college  and  university  recipients  of 
Federal  research  and  development  fimds 
as  displayed  in  Exhibit  A. 


(1)  Institutions  shall  expend  currently, 
or  reserve  for  expenditure  within  the 
next  five  years,  the  portion  of  indirect 
cost  payments  made  for  depreciation  or 
use  allowances  under  sponsored 
research  agreements,  consistent  with 
section  G.7,  to  acquire  or  improve 
research  facilities.  This  provision 
applies  only  to  Federal  agreements 
which  reimburse  indirect  costs  at  a  full 
negotiated  rate.  These  funds  may  only 
be  used  for.  (a]  liquidation  of  the 
principal  of  debts  inciured  to  acquire 
assets  that  are  used  directly  for 
organized  research  activities,  or  (b) 
payments  to  acquire,  repair,  renovate,  at 
improve  buildings  or  equipment  directly 
used  for  organized  research.  For 
buildings  or  equipment  not  exclusively 
used  for  organized  research  activity, 
only  appropriately  proportionate 
amounts  will  be  considered  to  have 
been  expended  for  research  facilities. 

(2)  An  assurance  that  an  amount 
equal  to  the  Federal  reimbursements  has 
been  appropriately  expended  or 
reserved  to  acquire  or  improve  research 
facilities  shall  be  submitted  as  part  of 
each  indirect  cost  proposal  submitted  to 
the  cognizant  Federal  agency  whidi  is 
based  on  costs  incurred  on  or  after 
October  1, 1991.  This  assurance  wiD 
cover  the  cumulative  amounts  of  funds 
received  and  expended  during  the 
period  beginning  after  the  period 
covered  by  the  previous  assurance  and 
ending  with  the  fiscal  year  on  which  the 
proposal  is  based.  The  assurance  shall 
also  cover  any  amounts  reserved  from  a 
prior  period  in  which  (he  funds  received 
exceeded  the  amounts  expended. 

13.  The  following  new  section  11  is 
added  to  section  }: 

11.  Defense  and  prosecution  of 
criminal  and  civil  proceedings,  claims, 
appeals  and  patent  infringement. 

a.  Definitions. 

Conviction,  as  used  herem,  means  a 
judgment  or  conviction  of  a  criminal 
offense  by  any  comtX  of  competent 
jurisdiction,  whether  entered  upon 
verdict  or  a  plea,  including  a  conviction 
due  to  a  plea  of  nolo  contendere. 

Coats,  include,  but  are  not  limited  to, 
administrative  and  clerical  expenses; 
the  cost  of  legal  services,  whether 
performed  by  in-house  or  private 
counsel;  the  costs  erf  the  services  of 
accountants,  consultants,  or  others 
retained  by  the  institution  to  assist  it; 
costs  of  employees,  officers  and 
trustees,  and  any  similar  costs  incurred 
before,  during,  and  after  commencement 
of  a  judicial  or  administrative 
proceeding  that  bears  a  direct 
relationship  to  the  proceedings. 

Fraud,  as  used  herein,  means  (i)  acts 
of  fraud  or  corruption  or  attempts  to 
defraud  the  Government  or  to  corrupt  its 


agents,  (ii)  acts  that  constitute  a  cause 
for  debarment  or  suspension  (as 
specified  in  agency  regslations),  and  (iii) 
acts  which  violate  the  False  Claims  Act. 
31  U.S.C  sections  3729-3731,  or  the 
Anti-kickback  Act  41  US.C  sections  51 
and  54. 

Penalty,  does  not  include  restitution, 
reimbursement  or  compensatory 
damages. 

Proceeding,  includes  an  investigation. 

b.  (1)  Except  as  otherwise  described 
herein,  costs  incurred  in  connection  with 
any  criminal,  civil  or  administrative 
proceeding  (including  filing  of  a  false 
certification]  commenced  by  the  Federal 
Government  or  a  State,  local  or  foreign 
government  are  not  allowable  if  die 
proceeding  (1)  relates  to  a  violation  of, 
or  failure  to  comply  with,  a  Federal, 
State,  local  or  foreign  statute  or 
regulation,  by  the  institution  (htduding 
its  agents  and  employees):  and  (2) 
results  in  any  of  the  following 
dispositions: 

(a)  In  a  criminal  proceeding,  a 
conviction. 

(b)  In  a  civil  or  administrative 
proceeding  involving  an  allegation  of 
fraud  or  similar  misconduct,  a 
determination  of  institutional  Uability. 

(c)  In  the  case  of  any  civil  or 
adminisfrative  proceeding,  the 
imposition  of  a  monetary  penalty. 

(d)  A  final  decision  by  an  appropriate 
Federal  official  to  debar  or  suspend  the 
institution,  to  rescind  or  void  an  award, 
or  to  terminate  an  award  for  default  by 
reason  of  a  violation  or  failure  to  comply 
with  a  law  or  regulation. 

(e)  A  disposition  by  consent  or 
compromise,  if  the  action  could  have 
resulted  in  any  of  the  dispositions 
described  in  (a),  (b),  (c)  or  (d)  of  lx(l) 
above. 

(2)  If  more  than  one  proceeding 
involves  the  same  alleged  misconduct 
the  costs  of  all  such  proceedings  shall  be 
unallowable  if  any  one  of  them  results 
in  one  of  the  dispositions  shown  in  b(l) 
above. 

c.  If  a  proceeding  referred  to  in 
paragraph  b.  is  commenced  by  the 
Federal  Government  and  is  resolved  by 
consent  or  compromise  pursuant  to  an 
agreement  entered  into  by  the  institution 
and  the  Federal  Government  then  the 
costs  inctirred  by  the  insbtution  in 
connection  with  such  proceedings  that 
are  otherwise  not  allowable  under 
paragraph  b.  may  be  allowed  to  the 
extent  specifically  provided  in  such 
agreement 

d.  If  a  proceedii^  referred  to  in 
paragraph  b  is  commenced  by  a  State, 
local  or  foreign  government  the 
authorized  Federal  official  may  allow 
the  costs  incurred  by  the  institution  for 
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such  proceedings,  if  such  authorized 
official  determines  that  the  costs  were 
incurred  as  a  result  of  (1)  a  specific  term 
or  condition  of  a  Federally  sponsored 
agreement,  or  (2)  specific  written 
direction  of  an  authorized  official  of  the 
sponsoring  agency. 

e.  Costs  incurred  in  connection  with 
proceedings  described  in  paragraph  b., 
but  which  are  not  made  unallowable  by 
that  paragraph,  may  be  allowed  by  the 
Government  but  only  to  the  extent  that: 

(1)  The  costs  are  reasonable  in 
relation  to  the  activities  required  to  deal 
with  the  proceeding  and  the  underlying 
cause  of  action; 

(2)  Payment  of  the  costs  incurred,  as 
allowable  and  allocable  costs,  is  not 
prohibited  by  any  other  provision(s)  of 
the  sponsored  agreement; 

(3)  The  costs  are  not  otherwise 
recovered  from  the  Federal  Government 
or  a  third  party,  either  directly  as  a 
result  of  the  proceeding  or  otherwise; 
and 

(4)  The  percentage  of  costs  allowed 
does  not  exceed  the  percentage 
determined  by  an  authorized  Federal 
official  to  be  appropriate  considering  the 
complexity  of  procurement  litigation, 
generally  accepted  principles  governing 
the  award  of  legal  fees  in  civil  actions 
involving  the  United  States  as  a  party, 
and  such  other  factors  as  may  be 
appropriate.  Such  percentage  shall  not 
exceed  80  percent.  However,  if  an 
agreement  reached  under  paragraph  c. 
has  explicitly  considered  this  80  percent 
limitation  and  permitted  a  higher 
percentage,  then  the  full  amount  of  costs 
resulting  from  that  agreement  shall  be 
allowable. 

f.  Costs  incurred  by  the  institution  in 
connection  with  the  defense  of  suits 
brought  by  its  employees  or  ex- 
employees  under  section  2  of  the  Major 
Fraud  Act  of  1988  (Pub.  L  100-700), 
including  the  cost  of  all  relief  necessary 
to  make  such  employee  whole,  where 
the  institution  was  found  liable  or 
settled,  are  unallowable. 

g.  Costs  of  legal,  accounting,  and 
consultant  services,  and  related  costs, 
incurred  in  connection  with  defense 
against  Government  claims  or  appeals, 
or  the  prosecution  of  claims  or  appeals 
against  the  Government,  are 
unallowable. 

h.  Costs  of  legal,  accounting,  and 
consultant  services,  and  related  costs, 
incurred  in  connection  with  patent 
infringement  litigation,  are  unallowable 
unless  otherwise  provided  for  in  the 
sponsored  agreements. 

i.  Costs  which  may  be  unallowable 
under  this  section,  including  directly 
associated  costs,  shall  be  segregated 
and  accounted  for  by  the  institution 
separately.  During  the  pendency  of  any 


proceeding  covered  by  paragraphs  b. 
and  f.  of  this  section,  the  Government 
shall  generally  withhold  payment  of 
such  costs.  However,  if  in  the  best 
interests  of  the  Government,  the 
Government  may  provide  for 
conditional  payment  upon  provision  of 
adequate  security,  or  other  adequate 
assurance,  and  agreement  by  the 
institution  to  repay  all  unallowable 
costs,  plus  interest,  if  the  costs  are 
subsequently  determined  to  be 
unallowable. 

14.  Former  section  10,  Donated 
services  and  property,  is  renumbered  13 
and  retiUed  Donations  and 
contributions.  The  existing  text  is 
numbered  subsection  a  and  the 
following  new  subsection  b  is  added. 

b.  Donations  or  contributions  made  by 
the  institution,  regardless  of  the 
recipient,  are  unallowable. 

15.  Former  section  11,  Employee 
morale,  health,  and  welfare  costs  and 
credits,  is  renumbered  14  and  revised  to 
read  as  follows: 

14.  Employee  morale,  health,  and 
welfare  costs  and  credits.  The  costs  of 
house  pubHcations,  health  or  first-aid 
clinics  and/or  infirmaries,  recreational 
activities,  food  services,  employees' 
counseling  services,  and  other  expenses 
incurred  in  accordance  with  the 
institution's  established  practice  or 
custom  for  the  improvement  of  working 
conditions,  employer-employee 
relations,  employee  morale,  and 
employee  performance,  are  allowable. 
Such  costs  will  be  equitably  apportioned 
to  all  activities  of  the  institution.  Income 
generated  from  any  of  these  activities 
will  be  credited  to  the  cost  thereof 
unless  such  income  has  been 
irrevocably  set  over  to  employee 
welfare  organizations.  Losses  resulting 
from  operating  food  services  are 
allowable  only  if  the  institution's 
objective  is  to  operate  such  services  on 
a  break-even  basis.  Losses  sustained 
because  of  operating  objectives  other 
than  the  above  are  allowable  only  (a) 
where  the  institution  can  demonstrate 
unusual  circumstances,  and  (b)  with  the 
approval  of  the  cognizant  Federal 
agency. 

16.  Former  section  12,  Entertainment 
costs,  is  renumbered  15  and  revised  to 
read  as  follows: 

15.  Entertainment  costs.  Costs  of 
entertainment,  including  amusement, 
diversion,  and  social  activities  and  any 
costs  directly  associated  with  such  costs 
(such  as  tickets  to  shows  or  sports 
events,  meals,  lodging,  rentals, 
transportation,  and  gratuities]  are 
unallowable. 

17.  The  following  new  section  17  is 
added  to  section  ]: 


17.  Executive  lobbying  costs.  Costs 
incurred  in  attempting  to  improperly 
influence  either  directly  or  indirectly,  an 
employee  or  officer  of  the  executive 
branch  of  the  Federal  Government  to 
give  consideration  or  to  act  regarding  a 
sponsored  agreement  or  a  regulatory 
matter  are  unallowable.  Improper 
influence  means  any  influence  that 
induces  or  tends  to  induce  a 
Government  employee  or  officer  to  give 
consideration  or  to  act  regarding  a 
Government-sponsored  agreement  or 
regulatory  matter  on  any  basis  other 
than  the  merits  of  the  matter. 

18.  Former  section  16,  Insurance  and 
indemnification,  is  renumbered  21  and  a 
new  subsection  f  is  added  as  follows: 

f.  Insurance  against  defects.  Costs  of 
insurance  with  respect  to  any  costs 
incurred  to  correct  defects  in  the 
institution's  materials  or  workmanship 
are  unallowable. 

19.  Former  section  14,  Fines  and 
penalties,  is  renumbered  18  and  revised 
to  read  as  follows: 

18.  Fines  and  penalties.  Costs 
resulting  from  violations  of,  or  failure  of 
the  institution  to  comply  with.  Federal, 
State,  local  or  foreign  laws  and 
regulations  are  unallowable,  except 
when  incurred  as  a  result  of  compliance 
with  specific  provisions  of  the 
sponsored  agreement,  or  instructions  in 
writing  from  the  authorized  official  of 
the  sponsoring  agency  authorizing  m 
advance  such  payments. 

20.  A  new  section  19  is  added  to  read 
as  follows: 

19.  Goods  or  services  for  personal  use. 
Costs  of  goods  or  services  for  personal 
use  of  the  institution's  employees  are 
unallowable  regardless  of  whether  the 
cost  is  reported  as  taxable  income  to  the 
employees. 

21.  A  new  section  20  is  added  to  read 
as  follows: 

20.  Housing  and  personal  livmg 
expenses. 

a.  Costs  of  housing  (e.g..  depreciation 
maintenance,  utilities,  furnishings,  rent, 
etc.),  housing  allowances  and  personal 
living  expenses  for/of  the  institution's 
officers  are  unallowable  regardless  of 
whether  the  cost  is  reported  as  taxable 
income  to  the  employees. 

b.  The  term  officers  includes  current 
and  past  officers. 

22.  The  following  new  section  24  is 
added  to  section ): 

24.  Lobbying:  Reference  is  made  to  the 
common  rule  published  at  55  FR  6736  (2/ 
26/90)  and  the  Office  of  Management 
and  Budget  govemmentwide  guidance 
and  notice  published  at  54  FR  52306  (12/ 
20/89)  and  55  FR  24540  (6/15/90), 
respectively.  In  addition,  the  following 
restrictions  shall  apply: 
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soesi 


a.  Notwithstanding  other  provisions  of 
this  Circular,  costs  associated  with  the 
following  activities  are  unallowable: 

(1)  Attempts  to  influence  the  outcomes 
of  any  Federal.  State,  or  local  election, 
referendum,  initiative,  or  similar 
procedure,  through  in  kind  or  cash 
contributions,  endorsements,  publicity, 
or  similar  activity; 

(2)  Establishing,  administering, 
contributing  to,  or  paying  the  expenses 
of  a  pohtical  party,  campaign,  political 
action  committee,  or  other  organization 
established  for  the  purpose  of 
influencing  the  outcomes  of  elections; 

(3)  Any  attempt  to  influence  (i)  the 
introduction  of  Federal  or  State 
legislation  (ii)  the  enactment  or 
modification  of  any  pending  Federal  or 
State  legislation  through  communication 
with  any  member  or  employee  of  the 
Congress  or  State  legislature  (including 
efforts  to  influence  State  or  local 
ofTicials  to  engage  in  similar  lobbying 
activity)  or  (iii)  any  government  official 
or  employee  in  connection  with  a 
decision  to  sign  or  veto  enrolled 
legislation: 

(4)  Any  attempt  to  influence  (i)  the 
introduction  of  Federal  or  State 
legislation;  or  (ii)  the  enactment  or 
modification  of  any  pending  Federal  or 
State  legislation  by  preparing, 
distributing  or  using  publicity  or 
propaganda,  or  by  urging  members  of 
the  general  public,  or  any  segment 
thereof,  to  contribute  to  or  participate  in 
any  mass  demonstration,  march,  rally, 
fund  raising  drive,  lobbying  campaign  or 
letter  writing  or  telephone  campaign;  or 

(5)  Legislative  Haison  activities, 
including  attendance  at  legislative 
sessions  or  committee  hearings, 
gathering  information  regarding 
legislation,  and  analyzing  the  effect  of 
legislation,  when  such  activities  are 
carried  on  in  support  of  or  in  knowing 
preparation  for  an  effort  to  engage  in 
unallowable  lobbying. 

b.  The  following  activities  are 
excepted  from  the  coverage  of 
subsection  a: 

(1)  Technical  and  factual 
presentations  on  topics  directly  related 
to  the  performance  of  a  grant,  contract 
or  other  agreement  (through  hearing 
testimony,  statements,  or  letters  to  the 
Congress  or  a  State  legislature,  or 
subdivision,  member,  or  cognizant  staff 
member  thereof),  in  response  to  a 
documented  request  (including  a 
Congressional  Record  notice  requesting 
testimony  or  statements  for  the  record  at 
a  regularly  scheduled  hearing)  made  by 
the  recipient  member,  legislative  body 
or  subdivision,  or  a  cognizant  staff 
member  thereof:  provided  such 
information  is  readily  obtainable  and 
can  be  readily  put  in  deliverable  form; 


and  further  provided  that  costs  under 
this  section  for  travel,  lodging  or  meals 
are  unallowable  unless  incurred  to  offer 
testimony  at  a  regularly  scheduled 
Congressional  hearing  pursuant  to  a 
written  request  for  such  presentation 
made  by  the  Chairman  or  Ranking 
Minority  Member  of  the  Committee  or 
Subcommittee  condu>.'  ng  such  bearing; 

(2)  Any  lobbying  made  unallowable 
by  section  a.(3)  to  influence  State 
legislation  in  order  to  directly  reduce  the 
cost,  or  to  avoid  material  impairment  of 
the  institution's  authority  to  perform  the 
grant,  contract,  or  other  agreement;  or 

(3)  Any  activity  specifically 
authorized  by  statute  to  be  undertaken 
with  funds  from  the  grant,  contract,  or 
other  agreement. 

c.  When  an  institution  seeks 
reimbursement  for  indirect  costs,  total 
lobbying  costs  shall  be  separately 
identified  in  the  indirect  cost  rate 
proposal,  and  thereafter  treated  as  other 
unallowable  activity  costs  in 
accordance  with  the  procedures  of 
subsection  B.l.e. 

d.  Institutions  shall  submit  as  part  of 
their  annual  indirect  cost  rate  proposal  a 
certification  that  the  requirements  and 
standards  of  this  section  have  been 
complied  with. 

e.  Institutions  shall  maintain  adequate 
records  to  demonstrate  that  the 
determination  of  costs  as  being 
allowable  or  unallowable  pursuant  to 
this  section  1.24  complies  with  the 
requirements  of  this  Circular. 

f.  Time  logs,  calendars,  or  similar 
records  shall  not  be  required  to  be 
created  for  purposes  of  complying  with 
this  section  during  any  particular 
calendar  month  when:  (1)  the  employee 
engages  in  lobbying  (as  defined  in 
subsections  a  and  b  above]  25  percent  or 
less  of  the  employee's  compensated 
hours  of  employment  during  that 
calendar  month,  and  (2)  within  the 
preceding  five-year  period,  the 
institution  has  not  materially  misstated 
allowable  or  unallowable  costs  of  any 
nature,  including  legislative  lobbying 
costs.  When  conditions  (1)  and  (2)  are 
met,  institutions  are  not  required  to 
establish  records  to  support  the 
allowability  of  claimed  costs  in  addition 
to  records  already  required  or 
maintained.  Also,  when  conditions  (1) 
and  (2)  are  met,  the  absence  of  time  logs, 
calendars,  or  similar  records  will  not 
serve  as  a  basis  for  disallowing  costs  by 
contesting  estimates  of  lobbying  time 
spent  by  employees  during  a  calendar 
month. 

g.  Agencies  shall  establish  procedures 
for  resolving  in  advance,  in  consultation 
with  OMB.  any  significant  questions  or 
disagreements  concerm'ng  the 
interpretation  or  application  of  this 


section  |.24.  Any  such  advatiCe 
resolutions  shall  be  binding  in  any 
subsequent  settlements,  audits  or 
investigations  with  respect  to  that  grant 
or  contract  for  purposes  of 
interpretation  of  this  Circular,  provided, 
however,  that  this  shall  not  be  construed 
to  prevent  a  contractor  or  grantee  from 
contesting  the  lawfulness  of  such  a 
determination. 

23.  Former  section  22.  Memberships, 
subscriptions,  and  professional  activity 
costs,  is  renumbered  28  and  revised  as 
follows: 

(a)  In  subsections  a  and  b,  delete  the 
word  "civic" 

(b)  Add  the  following  new  subsections 
d  and  e. 

d.  Costs  of  membership  in  any  civic  or 
community  organization  are 
unallowable. 

e.  Costs  of  membership  in  any  country 
club  or  social  or  dining  club  or 
organization  are  unallowable. 

24.  Section  26,  Professional  services 
costs,  is  renumbered  32  and  revised  to 
read  as  follows: 

a.  Subsection  a  is  changed  to  read: 

a.  Costs  of  professional  and  consulting 
services,  including  legal  services 
rendered  by  the  members  of  a  particular 
profession  who  are  not  employees  of  the 
institution,  are  allowable,  subject  to 
).32.b  and  section  ).ll,  when  reasonable 
in  relation  to  the  services  rendered  and 
when  not  contingent  upon  recovery  of 
the  costs  from  the  Federal  Government. 
Retainer  fees,  to  be  allowable,  must  be 
reasonably  supported  by  evidence  of 
services  rendered. 

b.  Subsection  c  is  deleted. 

25.  The  following  new  section  42  is 
added  to  section  ]: 

42.  Selling  and  marketing.  Costs  of 
selling  and  marketing  any  products  or 
services  of  the  iosbtution  (unless 
allowed  under  sections  ).l.c  or  ).34)  are 
unallowable. 

26.  Former  section  37,  Severance  pay, 
is  renumbered  43  and  subsection  d  is 
added  to  read  as  follows: 

d.  Costs  incurred  in  excess  of  the 
institution's  normal  severance  pay 
policy  applicable  to  all  persons 
employed  by  the  institution  upon 
termination  of  employment  are 
unallowable. 

27.  Former  section  43,  Travel  costs,  is 
renumbered  48  and  revised  to  read  as 
follows: 

48.  Travel  costs. 

a.  General.  Travel  costs  are  the 
expenses  for  transportatioa  lodging, 
subsistence,  and  related  items  incurred 
by  employees  who  are  in  travel  status 
on  o^icial  business  of  the  institution. 
Suck  costs  may  be  charged  on  an  actual 
basis,  on  a  per  diem  or  mileage  basis  in 
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lieu  of  actual  costs  incurred,  or  on  a 
combination  of  the  two,  provided  the 
method  used  is  applied  to  an  entire  trip 
and  not  to  selected  days  of  the  trip, 
results  in  reasonable  charges,  and  is  in 
accordance  with  the  institution's  travel 
policy  and  practices  consistently 
applied  to  all  institutional  travel 
activities. 

b.  Lodging  and  subsistence.  Costs 
incurred  by  employees  and  officers  for 
travel,  including  costs  of  lodging,  other 
subsistence,  and  incidental  expenses, 
shall  be  considered  reasonable  and 
allowable  only  to  the  extent  such  costs 
do  not  exceed  charges  normally  allowed 
by  the  institution  in  its  regular 
operations  as  a  result  of  an  institutional 
policy  and  the  amounts  claimed  under 
sponsored  agreements  represent 
reasonable  and  allocable  costs.  In  the 
absence  of  an  acceptable  institutional 
policy  regarding  travel  costs,  the  rates 
and  amounts  established  under 
subchapter  I  of  chapter  57  of  title  5, 
United  States  Code,  or  by  the 
Administrator  of  General  Services,  or 
the  President  (or  his  designee)  pursuant 
to  any  provisions  of  such  subchapter 
shall  apply  to  sponsored  agreements  (41 
U.S.C.  420). 

c.  Commercial  Air  Travel.  Airfare 
costs  in  excess  of  the  lowest  available 
commercial  discount  airfare.  Federal 
Government  contract  airfare  (where 
authorized  and  available),  or  customary 
standard  (coach  or  equivalent)  airfare, 
are  unallowable  except  when  such 
accommodations  woiUd:  Require 
circuitous  routing;  require  travel  during 
unreasonable  hours;  excessively  prolong 
travel;  greatly  increase  the  duration  of 
the  flight;  result  in  increased  cost  that 
would  offset  transportation  savings;  or 
offer  accommodations  not  reasonably 
adequate  for  the  medical  needs  of  the 
traveler.  Where  an  institution  can 
reasonably  demonstrate  to  the 
sponsoring  agency  either  the 
nonavailability  of  discount  airfare  or 
Government  contract  airfare  for 
individual  trips  or,  on  an  overall  basis, 
that  it  is  the  institution's  practice  to 
make  routine  use  of  such  airfare, 
specific  determinations  of 
lonavailability  will  generally  not  be 
,uestioned  by  the  Government,  unless  a 
pattern  of  avoidance  is  detected. 
However,  in  order  for  airfare  costs  in 
excess  of  the  customary  standard 
commercial  airfare  to  be  allowable,  e.g., 
use  of  first-class  airfare,  the  institution 
must  justify  and  document  on  a  case-by- 
case  basis  the  applicable  condition(s) 
set  forth  above. 

d.  Air  travel  by  other  ttian 
commercial  carrier.  "Cost  of  travel  by 
institution-owned,  -leased,  or  -chartered 


aircraft."  as  used  in  this  paragraph, 
includes  the  cost  of  lease,  charter, 
operation  (including  personnel  costs), 
maintenance,  depreciation,  insurance, 
and  other  related  costs.  Costs  of  travel 
via  institution-owned,  -leased,  or  - 
chartered  aircraft  shall  not  exceed  the 
cost  of  allowable  commercial  air  travel, 
as  provided  for  in  section  c  above. 

28.  The  foUowring  new  section  50  is 
added  to  section  J: 

50.  Trustees.  Travel  and  subsistence 
costs  of  trustees,  regardless  of  the 
purpose  of  the  trip,  are  unallowable. 

29.  Section  K  is  amended  by 
renumbering  the  existing  text  as  1  and 
adding  a  new  subsection  2  as  follows: 

2.  Certification  of  indirect  costs, 
a.  Policy. 

(1)  No  proposal  to  establish  indirect 
cost  rates  shall  be  acceptable  unless 
such  costs  have  been  certified  by  the 
educational  institution  using  the 
Certificate  of  Indirect  Costs  set  forth  in 
paragraph  b  below.  The  certificate  must 
be  signed  on  behalf  of  the  institution  by 
an  individual  at  a  level  no  lower  than 
vice  president  or  chief  financial  officer 
of  the  institution  that  submits  the 
proposal. 

(2)  No  indirect  cost  rate  shall  be 
binding  upon  the  Federal  Government  if 
the  most  recent  required  proposal  from 
the  institution  has  not  been  certified. 
Where  it  is  necessary  to  estabhsh 
indirect  cost  rates,  and  the  institution 
has  not  submitted  a  certified  proposal 
for  establishing  such  rates  in 
accordance  with  the  requirements  of 
this  section,  the  Federal  Government 
shall  unilaterally  establish  such  rates. 
Such  rates  may  be  based  upon  audited 
historical  data  or  such  other  data  that 
have  been  furnished  to  the  cognizant 
Federal  agency  and  for  which  it  can  be 
demonstrated  that  all  unallowable  costs 
have  been  excluded.  When  indirect  cost 
rates  are  unilaterally  established  by  the 
Federal  Government  because  of  failure 
of  the  institution  to  submit  a  certified 
proposal  for  establishing  such  rates  in 
accordance  with  this  section,  the  rates 
established  will  be  set  at  a  level  low 
enough  to  ensure  that  potentially 
unallowable  costs  will  not  be 
reimbursed. 

b.  Certificate.  The  certificate  required 
by  this  section  shall  be  in  the  following 
form: 

Certificate  of  Indirect  Costs 

This  is  to  certify  that  to  the  t>e8t  of  my 
knowledge  and  belief: 

(1)  I  have  reviewed  the  indirect  cost 
proposal  submitted  herewith: 

(2)  All  costs  included  in  this  proposal 
[identify  date]  to  establish  billing  or  final 
indirect  costs  rate  for  [identify  period 
covered  by  rate]  are  allowable  in  accordance 
with  the  requirements  of  the  Federal 


agreementCs)  to  which  they  apply  and  with 
the  cost  principles  applicable  to  those 
agreements. 

(3)  This  proposal  does  not  include  any 
costs  which  are  unallowable  under 
applicable  cost  principles  such  as  (without 
limitation):  advertising  and  public  rela'ions 
costs,  contributions  and  donations, 
entertainment  costs,  fines  and  penalties, 
lobbying  costs,  and  defense  of  fraud 
proceedings;  and 

(4)  All  costs  included  in  this  propo«al  are 
properly  allocable  to  Federal  agreements  on 
the  basis  of  a  beneficial  or  causal 
relationship  between  the  expenses  incurred 
and  the  agreements  to  which  they  are 
allocated  in  accordance  with  applicable 
requirements. 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct. 

Institution: ■ 

Signature: 


Name  of  OHicial: 
Title: 


Date  of  Execution:  

30.  The  following  Exhibit  is  added: 

Exhibit  A— List  of  Colleges  and  Universities 
Subject  to  Section  I.9.F  of  Circular  A-21 

1.  Johns  Hopkins  University 

2.  Stanford  University 

3.  Massachusetts  Institute  of  Technology 

4.  University  of  Washington 

5.  University  of  California — Los  Angeles 
8.  University  of  Michigan 

7.  University  of  California — San  Diego 

8.  University  of  CaUfomia — San  Francisco 

9.  University  of  Wisconsin — Madison 

10.  Columbia  University 

11.  Yale  University 

12.  Harvard  University 

13.  Cornell  University 

14.  University  of  Pennsylvania 

15.  University  of  California— Berkeley 

16.  University  of  Minnesota 

17.  Pennsylvania  State  University 

18.  University  of  Southern  California 

19.  Duke  University 

20.  Washington  University 

21.  University  of  Colorado 

22.  University  of  Illinois — Urbana 

23.  University  of  Rochester 

24.  University  of  North  Carolina— Chapel  Hill 

25.  University  of  Pittsburgh 

26.  University  of  Chicago 

27.  University  of  Texas — Austin 
2a  University  of  Arizona 

29.  New  York  University 

30.  University  of  Iowa 

31.  Ohio  State  University 

32.  University  of  Alabama— Birmingnam 

33.  Case  Western  Reserve 

34.  Baylor  College  of  Medicine 

35.  California  Institute  of  Technology 

36.  Yeshiva  University 

37.  University  of  Massachusetts 

38.  Vanderbilt  University 

39.  Purdue  University 

40.  University  of  Utah 

41.  Georgia  Institute  of  Technology 

42.  University  of  Maryland— College  Park 

43.  University  of  Miami 

44.  University  of  CaUfomia — Davis 

45.  Boston  University 

46.  University  of  Florida 
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47.  Carnegie-Mellon  University 

48.  Northwestern  University 

49.  Indiana  University 

50.  Michigan  State  University 

51.  University  of  Virginia 

52.  University  of  Texas— SW  Medical  Center 

Dallas 

53.  University  of  California — Irvine 

54.  Princeton  University 

55.  Tulane  University  of  Louisiana 

56.  Emory  University 

57.  University  of  Georgia 

58.  Texas  A  &  M  University — all  campuses 

59.  New  Mexico  State  University 

60.  North  Carolina  State  University — Raleigh 

61.  University  of  Illinois — Chicago 

62.  Utah  State  University 

63.  Virginia  Commonwealth  University 

64.  Oregon  State  University 

65.  SUNY— Stony  Brook 

66.  University  of  Cincinnati 


67.  CUNY— Mount  Sinai  School  of  Medicine 

68.  University  of  Connecticut 

69.  Louisiana  State  University 

70.  Tufts  University 

71.  University  of  California — Santa  Barbara 

72.  University  of  Hawaii — Manoa 

73.  Rutgers  State  University  of  New  Jersey 

74.  Colorado  State  University 

75.  Rockefeller  University 

76.  University  of  Maryland — Baltimore 

77.  Virginia  Polytechnic  Institute  &  State 

University 
7a  SUNY— Buffalo 

79.  Brown  University 

80.  University  of  Medicine  ft  Dentistry  of 

New  Jersey 
61.  University  of  Texas — Health  Science 
Center  San  Antonio 

82.  University  of  Vermont 

83.  University  of  Texas — Health  Science 

Center  Houston 


84.  Florida  State  University 

85.  University  of  Texas — Md  Anderson 

Cancer  Center 

86.  University  of  Kentucky 

87.  Wake  Forest  University 

88.  Wayne  State  University 

89.  Iowa  State  University  of  Science  & 

Technology 

90.  University  of  New  Mexico 

91.  Georgetown  University 

92.  Dartmouth  College 

93.  University  of  Kansas 

94.  Oregon  Health  Sciences  University 

95.  University  of  Texas — Medical  Branch — 

Galveston 

96.  University  of  Missouri — Columbia 

97.  Temple  University 

98.  George  Washington  University 

99.  University  of  Dayton 

[FR  Doc.  91-24008  Filed  10-2-91;  8:45  am] 
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Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Kill  Van  Kull,  NJ  and  NY;  safety  zone,  50274 

Commerce  Department 

See  Export  Administration  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration;  Travel  and  Tourism  Administration 

Committee  for  Purchase  From  ttra  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list;  additions  and  deletions.  50315.  50318 
(2  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh,  50314 
Thailand,  50315 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  50417 
(4  documents] 

Cooperative  State  Research  Service 

NOTICES 

Grants  and  cooperative  agreements;  availabihty,  etc.: 
Food  and  agricultural  sciences  national  needs  graduate 
fellowships  program.  50434 

Defense  Department 

See  also  Air  Force  Department;  Engineers  Corps 

RULES 

Civilian  health  and  medical  program  of  uniformed  services 

(CHAMPUS): 
Individual  health  providers;  reimbursement 

Correction,  50273 


Contracting: 

Productivity  enhancing  capital  investment  program.  50270 
NOTICES 

Meetings: 

Special  Operations  Policy  Advisory  Group.  50318 
National  Security  Agency  secrecy/nondisclosure 

agreements;  employee  rights  and  obligations 

clarification,  50317 

Education  Department 

NOTICES 

Meetings: 
Education  Standards  and  Testing  National  Council.  50319 

Employment  Standards  Administration 

See  also  Wage  and  Hour  Division 
NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
50302 

Energy  Department 

See  Energy  Information  Administration;  Federal  Energy 
Regulatory  Commission;  Southeastern  Power 
Administration 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
50319 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Port  of  Seattle  Container  Terminal,  WA,  50317 

Environmental  Protection  Agency 

PROPOSED  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Dicofol,  50466 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  50330 
Weekly  receipts,  50330 
Pesticide  registration,  cancellation,  etc.: 
Acetone,  etc.,  50422 

Alkyl  bis(2-hydroxyethyl)  benzyl  ammonium  chloride, 
etc.,  50438 

Equal  Employment  Opportunity  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

50331,  50332 

(3  documents] 
Employer  information  report  (EEO-1);  survey  form  and 

instructions  change.  50332 

Executive  Office  of  the  President 

See  Trade  Representative.  O^ice  of  United  States 
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Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  a^ecting: 
Delft  Instruments  N.V.  et  al.,  50308 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 

Aerospatiale,  50297 

Boeing,  50298 

General  Dynamics,  50299 

SAAB-Scania,  50294,  50301 
(3  documents) 
NOTICES 
Exemption  petitions;  summary  and  disposition,  50412 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Arizona;  correction,  50419 

California,  50277 

Louisiana,  50278 

Mississippi,  50277 
PROPOSED  RULES 
Radio  stations:  table  of  assignments: 

Indiana  et  al.,  50303 

Texas,  50304 
NOTICES 
Meetings: 

ITU  World  Administrative  Radio  Conference  Advisory 
Committee,  50333 
Public  safety  radio  communications  plans: 

Utah,  50333 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  50417 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Connecticut,  50334 
New  York,  50334 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 

Interstate  and  intrastate  pipelines;  "on  behalf  of 
standard  and  blanket  transportation  certificates, 
50235 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Florida  Power  Corp.  et  al,  50320 
Natural  gas  certificate  filings: 

Trunkline  Gas  Co.  et  al.,  50322 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co.,  50327 

Bayou  Interstate  Pipeline  System,  50327 

CNG  Transmission  Corp.,  50328 

Columbia  Gas  Transmission  Corp.  et  al.,  50328 

Consolidated  Water  Power  Co.,  50328 

Eastern  Shore  Natural  Gas  Co.,  50329 
{2  documents) 

Ozark  Gas  Transmission  System,  50329 


Federal  Financial  Institutions  Examination  Council 

NOTICES 

Bank  condition  and  income  reports  (call  reports);  electronit 
filing  requirement,  50334 

Federal  Highway  Administration 

RULES 

Highway  safety  programs;  effectiveness  determinations: 

Pedestrian  and  bicycle  safety,  50250 
PROPOSED  RUUS 
Motor  carrier  safety  standards: 

Commercial  motor  carrier  safety  assistance  program; 
verification  procedures,  50305 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  50337 
Complaints  filed: 

Bottacchi  Line,  50338 

China  Ocean  Shipping  Co.,  50338 

Federal  Procurement  Policy  Office 

NOTICES 

Government-wide  small  business  and  small  die  advantaged 
business  goals  for  procurement  contracts;  policy  letter; 
correction,  50419 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Canadian  National,  50413 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Centura  Banks,  Inc.,  et  al.,  50339 
Lasater,  ].  Douglas,  et  al.,  50339 

Federal  Trade  Commission 

PROPOSED  RULES 

Trade  regulation  rules: 
Mail  order  merchandise;  recommended  decision  and  final 
staff  report;  comments  solicitation 
Correction,  50419 

Food  and  Drug  Administration 

RULES 

Human  drugs: 

Insulin  drugs;  certification  fees,  50248 
Tea  Importation  Act: 

Tea  standards;  establishment,  50249 
NOTICES 
Human  drugs: 
New  drug  applications — 
Chelsea  Laboratories,  Inc.;  proposal  to  withdraw 
approval;  correction,  50419 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

50339 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  50341 
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Interior  Department 

See  also  Land  Management  Bureau;  National  Park  Service; 

Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 

Meetings: 
Take  Pride  in  America  Advisory  Board,  50341 

International  Trade  Administration 

NOTICES 

Antidumping: 

Tapered  roller  bearings  and  parts  from — 
China,  50309 
Applications,  hearings,  determinations,  etc.: 

Johns  Hopkins  University  et  al.,  50312 

Rutgers  University,  50313 

Justice  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
50349 

Liibor  Department 

See  Employment  Standards  Administration;  Wage  and  Hour 
Division 

Land  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

Nevada,  50342 
Meetings: 

Vale  District  Grazing  Advisory  Board  and  Multiple  Use 
Advisory  Council,  50342 
Oil  and  gas  leases: 

Utah,  50342 
Opening  of  public  lands: 

New  Mexico,  50342 
Organization,  functions,  and  authority  delegations: 

New  Mexico;  State  office  address  change,  50343 
Realty  actions;  sales,  leases,  etc.: 

Idaho;  correction,  50343 
Resource  management  plans,  etc.: 

Billings  Resource  Area,  MT,  50343 

San  Luis  Resource  Area,  CO,  50344 
Withdrawal  and  reservation  of  lands: 

Nevada,  50345 

Utah,  50345,  50348 
(5  documents) 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

Maritime  Administration 

RULES 

Seamen's  claims;  administrative  action  and  litigation,  50274 
National  Highway  Traffic  Safety  Administration 

RULES 

Highway  safety  programs;  effectiveness  determinations: 
Pedestrian  and  bicycle  safety,  50250 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish.  50279,  50281 
(2  documents) 
Marine  mammals: 
Incidental  taking  and  import;  'dolphin  safe'  tuna  labeling 
Reporting  and  recordkeeping  requirements,  50278 


PROPOSED  RULES 

Financial  aid  program  procedures: 
Atlantic  surf  claim;  conditional  fishery  status  termin-  tion, 
50305 
NOTICES 

Meetings: 
Mid-Atlantic  Fishery  Management  Council,  50313 

National  Park  Service 

NOTICES 

Jurisdictional  transfers: 
Colorado,  50349 

National  Science  Foundation 

NOTICES 

Meetings: 
Biochemistry  Advisory  Panel,  50398 
Biophysics  Advisory  Panel,  50398 
Cell  Biology  Advisory  Panel,  50398 
DOE/NSF  Nuclear  Science  Advisory  Committee,  50398 
Genetics  Advisory  Panel.  50399 

(2  documents) 
Teacher  Preparation  and  Enhancement  Special  Emphasis 
Panel,  50399 

National  Transportation  Safety  Board 

NOTICES 

Highway  accidents;  hearings,  etc.: 
Palm  Springs,  CA;  bus  accident  50400 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Advanced  Light  Water  Reactor  Conference,  50399 

Office  of  United  States  Trade  Representative 
See  Trade  Representative,  Office  of  United  States 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife  program,  50400 

Panama  Canal  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
50400 

Postal  Rate  Commission 

NOTICES 

Domestic  mail  classification  and  rate  schedules: 
Second-class  pallet  discount,  50401 

Public  Health  Service 

See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

RULES 

General  administration: 
Information  disclosure;  employee  testimony,  50246 

Resolution  Trust  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  50417 
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Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc: 
Kotzebue  Electric  Association,  Inc.,  50307 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
50402 

(4  documents] 
Meetings;  Sunshine  Act,  50417 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  50403 
Chicago  Board  Options  Exchange,  Inc.,  50404 
Philadelphia  Stock  Exchange,  Inc.,  50405,  50407 
(2  documents] 
Applications,  hearings,  determinations,  etc: 
Metropolitan  Series  Fund,  Inc.,  50408 
Prudential-Bache  Corporate  Dividend  Fund.  Inc.,  50409 
Public  utility  holding  company  filings,  50410 

Southeastern  Power  Administration 

NOTICES 

Power  rates: 
Kerr-Philpott  System  of  Projects;  correction,  50330 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
West  Virginia,  50256 


Wage  and  Hour  Division 

RULES 

Fair  Labor  Standards  Act: 
Public  -sector  employers;  exemptions  from  minimum  wage 
and  overtime  compensation  requirements,  50256 
PROPOSED  RULES 
Fair  Labor  Standards  Act: 
Public  sector  employers:  exemptions  from  minimum  wage 
and  overtime  compensation  requirements,  50397 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  50422 

Part  III 

Department  of  Agriculture,  Cooperative  State  Research 
Service,  50434 

Part  IV 

Environmental  Protection  Agency,  50438 

PartV 

Environmental  Protection  Agency,  50466 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  fmding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences; 
Estonia,  Latvia,  and  Lithuania;  beneficiary  developing 
country  designation  criteria,  50416 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  Federal  Railroad 
Administration;  Maritime  Administration;  National 
Highway  Traffic  Safety  Administration 
NOTICES 
Meetings: 
Conferences  in  Ocean  Shipping  Advisory  Commission. 
50412 

Travel  and  Tourism  Administration 

NOTICES 

Facilitation  fee  and  penalties;  assessment  and  collection. 
50313 


UMI 


Unit^  states  Information  Agency  t 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
U.S.  educational  institutions  and  public  and  private  non- 
profit organizations  in  support  of  15  educators  from 
Eastern  Europe  and  Baltic  States.  50414 
Meetings: 

English  Teaching  Advisory  Panel,  50415 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtiich  it 
published  under  50  tittes  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Reguiations  is  sold 
by  the  Superintendent  of  Documems. 
Prices  of  new  books  are  listed  in  tt>e 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regtdatory 
Commission 

[Oocicet  No.  RM90-7-000;  Order  No.  537] 

18  CFR  Parts  157  and  284 

Revisions  to  Regulations  Governing 
Transportation  Ur>der  Section  311  of 
the  Natural  Gas  Policy  Act  of  1978  and 
Blanicet  Transportation  Certificates 

issued  September  20, 1991. 

AGENCY:  Federal  Energy  Regulatory 
CommissicMi  (Commission),  DOE. 
action:  Final  rule. 

SUMMARY:  The  Commission  is  issuing  a 
final  rule  to  revise  its  regulations 
governing  transportation  of  natural  gas 
by  interstate  pipelines  and  intrastate 
pipelines  under  section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
15  U.S.C.  3301-3432.  and  interstate 
pipelines  under  blanket  certificates 
issued  under  {  284.221  of  the 
regulations,  18  CFR  284.221.  The  revised 
regulations  adopts  an  interpretation  of 
the  "on  behalf  of  standard  in  section 
311  of  the  NGPA  which  responds  to  an 
opinion  issued  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia. 
The  rule  also  revises  the  regulations' 
notice  and  protest  provisions  applicable 
to  interstate  pipelines'  transportation 
activities  under  blanket  certificates. 
EFFECTIVE  DATE:  This  final  rule  will 
become  elective  November  4, 1991. 
addresses:  All  requests  for  rehearing 
should  refer  to  Order  No.  537.  Docket 
No.  RM90-7-001  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  O.  Kendall,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 


Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  (202]  208- 
1022. 

SUfTLCMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  has  made  this  document 
available  so  that  all  interested  persons 
may  inspect  or  copy  its  contents  during 
normal  business  hours  in  room  3306,  941 
North  Capitol  Street  NE..  Washington, 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  person  computer  with  a  modem 
by  dialing  (202)  208-1397.  To  access 
CIPS,  set  your  communications  software 
to  use  30a  120a  or  2400  baud,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  interim  rule  will 
be  available  on  CIPS  for  30  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3308,  941  North  Capitol  Street  NE., 
Washington.  DC  20426, 

Hadson  Gas  Systems,  Inc.  Cascade 
Nattiral  Gas  Corp.  v.  Northwest  Pipeline 
Corp..  et  al.,  and  Texas  Eastern 
Transmission  Corp. 

(Docket  Nos.  RM90-7-000.  GP88-11-002, 
CP88-28e-004,  RP88-B1-014,  RP88-e7-0e3, 
RP88-175-002] 

Issued  September  20, 1901. 
I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission]  is  issuing  a 
final  rule  amending  the  regulations 
governing  transportation  by  intrastate 
pipelines  and  interstate  pipelines  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA) '  and  transportation 
by  interstate  pipelines  under  blanket 
certificates  issued  pursuant  to  S  284.221 
of  the  Commission's  regulations.' 

The  final  rule  adopts  an  interpretation 
of  the  "on  behalf  of  standard  in  section 
311  of  the  NGPA  which  responds  to  the 
opinion  issued  on  April  6, 1990,  by  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in 


Associated  Gas  Distributors  v.  FERC 
[AGD-Hadson)*  In  ACD-Hadson  the 
Court  held  that  the  Commission's  then 
effective  interpretation  was  inconsistent 
with  the  NGPA  and  therefore  invalid. 

This  final  rule's  "on  behalf  of 
interpretation  is  broader  than  the 
interpretation  adopted  by  the  interim 
rule  that  the  Commission  issued  on 
August  2, 1990.  in  response  to  the  AGD- 
Hadson  decision.*  The  Commission 
made  that  interim  rule  immediately 
effective  in  order  to  provide  a  timely 
response  to  ACD-Hadson  and  to  avoid 
market  disruptions  as  the  result  of  the 
uncertainties  created  by  that  court 
decision  regarding  which  section  311 
transportation  services  could  continue 
or  commence. 

This  final  rule  also  revises  the 
regulations'  notice  and  protest 
provisions  applicable  to  interstate 
pipelines'  transportation  activities  under 
part  284  blanket  certificates. 

These  revisions  are  intended  to 
increase  the  availabihty  and  flexibility 
of  open-access  transportation  services 
and  to  eliminate  the  current  incentive 
for  interstate  pipelines  to  rely  on  NGPA 
section  311  transportation  authority 
rather  than  their  blanket  certificate 
transportation  authority  issued  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act.* 

n.  Public  Reporting  Burden 

This  final  rule  consolidates  the 
reporting  requirements  in  FERC-549  and 
FERC-549(A].  Gas  Pipeline  Rates:  NGPA 
Title  in  Transactions,  contained  in  the 
notice  of  proposed  rulemaking  and  the 
interim  nile.  This  consolidation  will 
result  in  a  reduction  in  the  public 
reporting  burden  on  interstate  pipelines 
by  8.100  hours.  This  reduction  offsets  an 
increase  of  405  hours  in  report  filings  by 
interstate  pipeline  respondents  under 
the  blanket  certificate  regulations  that 
will  result  due  to  elimination  of  the 
regulatory  provisions  limiting  a  blanket 
certificate  transportation  service  by  an 
interstate  pipeline  to  120  days  if  the 
service  is  the  subject  of  a  protest  at  the 
end  of  the  120-day  period.  The 


•  15  use.  3301-3432. 

*  18  CFR  284.221. 


•  809  F.  2d  12S0  (DC  Or.  tSSO).  nh'gdmitd.  No. 
88-1856  (DC.  Clr.  ]\am 4.  IflSO)  The  mandate  of  th« 
Court  wai  itiued  on  June  18, 1990. 

•  FERC  Stall,  ft  Regi..  Regs  Prvamblea.  f  30JM 
(19S0).  amended.  FERC  Suta.  ft  Reg*..  Rega. 
Preamblet.  \  30.899  (1990)  (order  extending 
conversion  period  for  one  montli).  nh  'g  denied,  53 
FERC  1  61.141  (1980). 

•  15  U.S.C.  717-717W. 
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consolidation  of  FERC-549  and  FERC- 
549(A)  will  result  in  an  estimated  annual 
public  reporting  burden  of  13,635  hours 
for  the  collection  of  information.  No 
change  in  burden  is  expected  under 
FERC-537,  Gas  Pipeline  Certificates: 
Construction,  Acquisition,  and 
Abandonment  Burden  estimates  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

in.  Background 

A.  The  Commission 's  Implementation  of 
Section  311 

Section  311  of  the  NGPA  gives  the 
Commission  the  authority  to  authorize, 
by  rule  or  order,  any  interstate  pipeline 
to  transport  gas  on  behalf  of  any 
intrastate  pipeline  or  local  distribution 
company  (LDC],  and  any  intrastate 
pipeline  to  transport  gas  on  behalf  of 
any  interstate  pipeline  or  LDC  served  by 
an  interstate  pipeline.* 

In  Hadson  Gas  Systems,  Inc. 
(Hadson),''  the  Commission  determined 
that  an  interstate  pipeline  is 
transporting  natural  gas  "on  behalf  or* 
an  intrastate  pipeline  or  LDC  whenever 
the  intrastate  pipeline  or  LDC  receives 
"some  economic  benefit"  from  the 
transaction.*  The  Commission  also 
determined  that  the  intrastate  pipeline 
or  LDC  on  whose  behalf  gas  is 
transported  may  derive  its  economic 
benefit  from  an  agency  relationship  with 
a  party  requesting  transportation  service 
from  an  interstate  pipeline.  In  other 
words,  if  the  LDC  or  intrastate  pipeline 
was  receiving  some  compensation  or 
other  benefit  as  a  result  of  its  on  behalf 
of  agency  function,  then  the  statutory 
mandate  was  met.  The  Commission 
affirmed  these  clarifications  of  the  "on 
behalf  oT'  standard  in  Cascade  Natural 
Gas  Corporation  v.  Northwest  Pipeline 
Corporation,  et  al  [Cascade]*  and 


•  Section  311(a)  of  the  NCPA  reads,  in  part 
(a)  Commiuion  approval  of  transportation 

(1)  Interstate  Pipelines 

(A)  In  General.  The  Commission  may.  by  rule  or 
order,  authorize  any  interstate  pipeline  to  transport 
natural  gas  on  behalf  of— 

(i)  Any  intrastate  pipeline:  and 
(ii)  Any  local  distribution  company. 

(2)  Intrastate  Pipelines 

(B)  In  General.  The  Commission  may.  by  rule  or 
order,  authorize  any  intrastate  pipeline  to  transport 
natural  gas  on  behalf  of— 

(i)  Any  intrastate  pipeline:  and 

(ii)  Any  local  distribution  company  served  by  any 
interstate  pipeline. 

(Emphasis  added) 

'  44  FERC  \  61.082  (1988).  rehg  denied.  45  FERC  | 
61.286  (1988). 

•  44  FERC  at  p.  ei.2Sa 

•  44  FERC  \  61.081  (1988),  reh'g  denied  in  relevant 
part.  45  FERC  f  61.287  (1988). 


Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).^'* 

B.  The  Court's  AGD-Hadson  Decision 

After  reviewing  the  Commission's 
orders  in  Hadson,  Cascade,  and  Texas 
Eastern,  the  Court  held  in  AGD-Hadson 
that  the  Commission's  interpretation  of 
the  "on  behalf  of  standard  was  invalid. 
The  Court  vacated  the  Commission's 
orders  to  the  extent  they  relied  on  the 
impermissible  interpretation  of  the  "on 
behalf  oT'  standard.  The  Court  also 
remanded  Hadson  and  Texas  Eastern 
for  further  proceedings  consistent  the 
Court's  opinion." 

In  AGD-Hadson  the  Court  found  that: 

The  Commission's  interpretation  of  section 
311  allows  any  transportation  of  gas  by  any 
interstate  pipeline  anywhere  in  the  country  to 
qualify  as  transportation  'on  behalf  oV  an 
intrastate  pipeline  or  LDC,  provided  only  that 
the  shipper  is  willing  to  accept  a  fee  in  return 
for  lending  its  name  to  the  transaction.'* 

The  Court  concluded  that  the 
Commission's  interpretation  would 
permit  virtually  any  gas  transportation 
arrangement  to  be  structured  so  as  to 
take  place  outside  the  Commission's 
jurisdiction  under  section  7  of  the 
NGA.»*  Since  the  Court  found  that 
Congress  intended  section  311  as  a 
"limited  exception  to  the  requirements 
of  section  7,"  the  Court  held  that  the 
Commission's  "some  economic  benefit" 
test  was  unreasonably  broad.'* 

The  Court  also  concluded  that  the 
Commission's  interpretation  of  section 
311  did  not  bear  any  relationship  to 
Congress'  purpose  in  enacting  section 
311,  which  was  to  promote  integration  of 
the  interstate  and  intrastate  gas 
markets.**  The  Court  rejected  the 


"•44  FERC  1  61.080  (1988).  rehg  denied.  45  FERC 
1  61.285  (1988). 

' '  Since  the  NGPA  section  311  transportation  at 
issue  in  Cascade  had  ceased,  the  Court  found  that 
the  material  issue  in  that  proceeding  was  moot 
Therefore,  while  the  Court  vacated  the  Cascade 
order  to  the  extent  it  relied  on  an  impermissible 
interpretation  of  the  "on  t>ehalf  of  standard,  the 
Court  did  not  remand  Cascade  for  further 
proceedings. 

"  899  F.2d  at  1260.  The  Court  noted  thai  section 
311  also  enables  the  Commission  to  authorize 
intrastate  pipelines  to  transport  gas  on  l>efaalf  of 
interstate  pipelines  and  LOCs  served  by  interstate 
pipelines.  Id.  at  1281,  a.  B.  The  Court  limited  its 
review  to  the  transportation  by  interstate  pipelines 
under  section  311  because  tniiisportation  by 
intrastate  pipelines  was  not  i.-^volved  in  the  issues 
raised  on  appeal.  However,  th.-  deficiencies  found 
by  the  Court  regarding  the  Commission's 
interpretation  of  the  "on  l>ehalf  of  requirement 
presumably  apply  as  well  to  section  311 
transportation  by  intrastate  pipelines. 

"W.  at  1280. 

'♦W.  at  1281. 

■•/d.  811262-1283. 


argument  that  this  purpose  is  best 
served  by  an  interpretation  that  allowed 
the  biggest  universe  of  transactions  to 
take  place.'* 

The  Court  held  that  section  311  must 
be  implemented  by  the  Commission  in  a 
manner  that  distinguishes  those 
transportation  services  which  are 
related  to  the  purpose  of  integrating  the 
interstate  and  intrastate  gas  markets.'^ 
The  Court  found  that  the  payment  of  a 
fee  to  an  intrastate  pipeline  or  LDC  does 
not,  in  itself,  serve  the  purpose  of 
integrating  interstate  and  intrastate 
markets.  According  to  the  Court,  the 
intrastate  pipeline  or  LDC  must  serve 
some  fimction  in  the  transaction  that  is 
related  to  the  fact  that  it  is  an  intrastate 
pipeline  or  an  LDC." 

The  Court  found  that  the  Commission 
could  require  that  the  purported  "on 
behalf  of  entity  (i.e.  LDC  interstate  or 
intrastate  pipeline)  must  transport  the 
gas  at  some  point  or  own  the  gas  for 
some  part  of  the  transaction.  However. . 
the  Court  specifically  declined  to  hold 
that  these  are  the  only  transactions 
which  can  satisfy  section  311.  The  Court 
stated  that  the  Commission  '  could 
permissibly  read  the  statute  to  allow 
other  transactions,  so  long  as  the  'on 
behalf  oT  entity  in  the  transaction  is 
related  to  the  transportation  of  gas  by 
an  interstate  pipeline  in  a  way  that 
reflects  its  status  as  an  intrastate 
pipeline  or  LDC."  '• 

C  The  Commission 's  Response  to  the 
Court's  Decision 

1.  Interim  Rule 

The  Commission's  August  2. 1990, 
interim  rule  adopted  the  "safe  harbor" 
interpretation  specifically  endorsed  by 
the  Court  in  AGD-Hadson.*°  Thus, 
under  the  interim  rule,  a  transaction  has 
not  been  authorized  to  continue  under 
color  of  section  311  authority  unless  the 
"on  behalf  of  entity  either  (1)  has 
physical  custody  of  and  transports  the 
gas  at  some  point,  or  (2)  holds  title  to  the 
gas  at  some  point  for  a  purpose  related 
to  its  identity  as  a  local  distribution 
company  or  intrastate  pipeline.*'  This  is 
the  so-called  "title  or  transport"  test. 


'•/rf. 

>W(/.  atl263. 

'•  Id.  According  to  the  Court,  when  the  purported 
"on  behalf  oF'  entity's  participation  is  uivelated  to 
the  fact  that  it  is  an  intrastate  pipeline  or  LDC.  "|a|ll 
it  does  is  receive  money,  and  anyone  could  do  that." 
Id 

»»/rf  atl284. 

*»  Id  at  1264. 

*■  As  an  additional  "safe  hartx>r"  mechanism  to 
prevent  market  disruption,  the  interim  rule  also 
included  procedures  for  the  non^discriminatory 
conversion  of  existing  section  311  transportation 
services  to  blanket  certificate  authorization. 
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The  Commission  explained  that  it 
intended  to  expand  this  "on  behalf  of 
interpretation  as  soon  as  it  was  able  to 
ascertain  additional  transactions  that 
would  clearly  satisfy  the  Court's 
concerns  over  the  scope  of  the  section 
311.  However,  the  Commission  made  the 
interim  rule's  "safe  harbor" 
interpretation  effective  immediately  on 
issuance  in  view  of  the  need  to  respond 
to  the  Court's  AGD-Hadson  decision  in 
a  timely  manner  and  to  avoid  disruption 
of  gas  supply  arrangements  as  the  result 
of  uncertainties  created  by  the  Court's 
decision  as  to  whether  existing  gas 
transportation  services  under  section 
311  could  continue  and  whether  needed 
new  services  could  commence. 

2.  Notice  of  Proposed  Rulemaking 

The  Commission's  Notice  of  Proposed 
Rulemaking  (NOPR),  issued  on  the  same 
day  as  the  interim  rule,  proposed  the 
same  "safe  harbor"  interpretation 
adopted  by  the  interim  rule.  However, 
the  NOPR  requested  specific  suggestions 
on  how  the  proposed  interpretation  of 
the  "on  behalf  of  standard  might  be 
expanded  to  authorize  additional 
transactions  under  section  311  while 
satisfying  the  Court's  decision.  The 
NOPR  also  proposed  to  make  any 
interpretation  adopted  by  this  final  rule 
applicable  as  well  to  transactions  in 
which  intrastate  pipelines  are 
transporting  gas  in  interstate  commerce 
under  section  311. 

The  NOPR  also  requested  comments 
on  a  proposal  to  substitute  notification 
procedures  like  those  for  section  311 
transportation  services  for  the  notice 
and  protest  provisions  that  currently 
apply  to  transportation  services  by 
interstate  pipelines  under  their  part  284 
blanket  certificates. 

Forty-seven  pculies  filed  initial 
comments  on  the  NOPR  and  sixteen 
parties  filed  reply  comments.** 

rV.  Response  to  Comments 

A.  "On  Behalf  of '  Interpretation 

In  addition  to  inviting  commeilts  on 
whether  it  would  be  appropriate  in  a 
final  rule  to  adopt  the  interim  rule's 
"safe  harbor"  interpretation  requiring 
that  the  "on  behalf  of  entity  transport 
or  hold  title  to  gas  at  some  point,  the 
NOPR  requested  comments  on  several 
specific  possible  expansions  of  the 
interim  rule's  "safe  harbor" 
interpretation.  The  NOPR  asked 
whether  it  would  be  appropriate  for  the 
Commission: 


(1)  To  expand  the  interim  ni!e"» 
interpretation  to  encompass  transactions  in 
which  a  shipper  causes  transportation 
volumes  to  be  delivered  to  an  interstate 
pipeline,  and  an  LDC  or  intrastate  pipeline 
takes  receipt  or  is  contractually  entitled  to 
take  receipt  of  some  portion  of  the  gas 
volumes  from  the  interstate  pipeline; 

(2)  To  authorize  section  311  transportation 
service  by  an  interstate  pipeline  for  any 
customer  of  an  LDC  or  intrastate  pipeline,  so 
long  as  the  LDC  or  Intrastate  pipeline  does 
not  oppose  the  service: 

(3)  To  authorize  transportation  by  an 
interstate  pipeline  vnAvt  section  311,  so  long 
as  an  intrastate  pipeline  or  LDC  derives  any 
signiflcant  direct  or  indirect  benefit  including 
economic  benefit  other  than  an  agent's  fee, 
from  the  transaction; 

(4)  To  make  section  311  authority  available 
when  an  interstate  pipeUne's  transportation 
would  facilitate  an  intrastate  pipehne's 
release  of  gas  with  respect  to  which  it  has 
take-or-pay  obligations;  or 

(5)  To  make  section  311  authority  available 
whenever  transportation  service  by  an 
interstate  pipeline  would  increase  its 
throughput  and  thereby  l>enent  all  of  its 
customers,  including  LDCs,  by  spreading 
service  costs  over  more  units  of  service  in 
future  rate  cases. 

In  addition  to  these  specific 
suggestions,  the  NOPR  invited  comment 
on  other  possible  means  of  expanding 
the  interim  rule's  "transport  or  hold 
title"  test. 

Forty-four  of  the  47  parties 
commenting  on  the  NOPR  addressed  the 
"on  behalf  of  interpretation.** 

Commentera  that  believe  the  interim 
rule 's  "transport  or  hold  title"  test  is  too 
broad.  Four  commenters  believe  the 
interim  rule's  "safe  harbor" 
interpretation,  although  much  narrower 
than  the  previously  effective 
interpretation,  is  still  too  expansive. 
Specifically,  Miami  Valley  Counsel, 
Germantown,  and  Dayton-Montgomery 
are  concerned  that  the  "transport  or 
hold  title"  interpretation  will  lead  to  the 
construction  of  more  major  pipeline 
construction  projects  under  section  311 
without  adequate  prior  review  and 
opportunity  for  comment.  Willcox  City 
states  the  interim  rule's  "safe  harbor" 
interpretation  will  permit  inappropriate 
transportation  services  under  section 
311  because  the  Commission  has  not 
explained  when  an  LDC  is  holding  title 
to  gas  for  a  purpose  related  to  its  status 
and  functions  as  an  LDC. 

Commission  response.  The 
Commission  believes  that  the  interim 
rule's  "safe  harbor"  interpretation 
clearly  limits  section  311  transportation 
services  to  transactions  of  the  type 
intended  by  Congress,  and  that  it 


therefore  would  be  inappropriate  to 
further  narrow  the  "on  behalf  of 
interpretation  for  the  purpose  of 
preventing  interstate  pipelines  from 
undertaking  relatively  large-scale 
construction  projects  under  section  311. 
Further,  interested  parties  have  had  the 
opportunity  to  state  and  support  their 
views  in  Docket  No.  RM90-1-000 
regarding  the  need  for  Commission 
oversight  in  section  311  construction 
projects.  The  Commission's  final  rule  in 
that  docket  addresses  these  comments 
and  issues  relating  to  the  construction  of 
gas  facilities  generally  and  is  being 
issued  simultaneously  with  this  final 
rule. 

The  Commission  also  does  not  believe 
it  is  necessary  to  further  restrict  the 
interim  rule's  "on  behalf  of  test 
because  its  "hold  title"  prong  is  too 
vague  to  prevent  inappropriate 
transactions  from  going  forward  under 
color  of  section  311.  In  any  instance 
where  any  person  can  support  an 
allegation  that  a  designated  "on  behalf 
of  entity  is  not  holding  title  to  gas  for  a 
purpose  related  to  its  identity  as  an 
LDC,  intrastate  pipeline,  or  interstate 
pipeline,  as  applicable,  that  person  may 
file  a  complaint  with  the  Commission. 
However,  in  view  of  the  Commission's 
discussion  below  regarding  transactions 
where  holding  title  will  not  qualify  an 
"on  behalf  of  entity,  the  Commission 
believes  attempts  to  abuse  the  "hold 
title"  test  will  be  infrequent. 

Commenters  that  support  adoption  of 
the  interim  rule 's  "transport  or  hold 
title  "  test  in  the  final  rule.  Nineteen 
commenting  parties  support  adoption  of 
the  interim  rule's  "safe  harbor" 
interpretation  in  the  final  rule  without 
expansion.**  These  parties  believe  the 
suggested  expansions  would  produce 
uncertainty,  new  court  challenges  and 
would  be  outside  the  scope  of  section 
311  as  defined  by  the  Court  in  AGD- 
Hadson. 

Commission  response.  The 
Commission  agrees  that,  except  for  the 
expansions  of  the  311  test  discussed 
below,  the  NOPR's  suggestions  for 
expanding  the  "on  behalf  of 
interpretation  have  not  been 
demonstrated  to  clearly  satisfy  the 
AGD-Hadson  Court's  criteria  for 
qualifying  section  311  services. 

General  commenters  supporting 
expansion  of  the  "transport  or  hold 
title"  test.  Twenty-one  commenters 
request  expansion  of  the  interim  rule's 


"  The  commenters  are  listed  in  the  appendix  to 
this  order.  The  abbreviation  used  in  this  order  for 
each  conunenter  is  also  listed  in  the  appendix. 


**  Tennessee.  Oldahoma,  and  Peoples  did  not 
address  the  isaue  of  the  "on  behalf  of" 
interpretation. 


**  See  commenta  by  AGO,  APCA.  Cascade.  CNC. 
El  Paso.  Michcon.  Miisissippi  Valley.  State 
Coniumera  Advocate.  UDC.  Iowa  Itlinoit.  the 
NYPSC  Northwest.  Northern  Illinois.  American 
Paper  Institute.  ECMI.  Cal  PUC.  SoCat.  Texas  Gas. 
and  Transok,  Inc. 
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"safe  harbor"  interpretation  of  the 
section  311's  "on  behalf  of  standard.*' 
Some  commenters  emphasize  that  the 
AGD-Hadson  Court  merely  offered  the 
"transport  or  hold  title"  requirement  as 
an  option  for  Commission  consideration 
and  did  not  mandate  an  interpretation 
as  restrictive  as  the  interim  rule's  "safe 
harbor"  test.**  Most  of  these 
commenters  argue  that  the  Commission 
should  not  focus  on  the  traditional 
functions  of  intrastate  pipelines  and 
LDCs,  since  Congress  would  have 
intended  section  311  to  encompass  the 
additional  roles  that  LDCs  and 
intrastate  pipelines  can  play  in  bringing 
about  integration  of  the  interstate  and 
intrastate  gas  markets.*' 

ANR.  INGAA.  Transco.  LILCO,  and 
JMC  Fuel  support  all  of  the  NOPR's 
suggestions  for  expansion  of  the  interim 
rule's  "safe  harbor"  interpretation, 
because  they  all  would  (1)  facilitate  the 
movement  of  gas  supplies  between  the 
intrastate  and  interstate  gas  markets 
and  (2)  provide  some  form  of  direct  or 
indirect  benefit  to  LDCs  and  intrastate 
pipelines.  However,  these  commenters 
do  not  explain  how  LDCs  and  intrastate 
pipelines  would  satisfy  the  Court's 
holding  that  they  must  perform  functions 
traditionally  associated  with  their 
identities  as  intrastate  pipelines  or 
LDCs. 

ANR  believes  that  the  final  rule 
should  authorize  section  311 
transportation  service  by  an  interstate 
pipeline  whenever  the  transportation 
can  be  viewed  as  furthering  the 
integration  of  the  intrastate  and 
interstate  gas  markets,  regardless  of 
whether  there  is  any  benefit  to  an  LDC 
or  intrastate  pipeline. 

The  Cal  PUC.  SoCal.  Texas  Gas  and 
Transok,  Inc.  support  expansion  of  the 
interim  rule's  "safe  harbor" 
interpretation  only  so  far  as  any  such 
expansion  is  consistent  with  the  AGD- 
Hadson  decision.  SoCal  emphasizes 
that,  in  order  to  be  consistent  with  AGD- 
Hadson,  any  expansion  should  be 
subject  to  the  condition  that  an  LDC  or 
intrastate  pipeline  does  not  oppose  any 
section  311  transportation  service  that 
would  result  in  gas  deliveries  to  a 
customer  in  its  service  area. 

Commission  response.  The 
Commission's  success  in  achieving 


UMI 


•»  Arkla.  Entrade.  Indicated  Shippers.  INGAA. 
Transco.  IPAA.  JMC  Fuel.  LILCO,  Tejas  Power 
Corp.,  UGP,  VHC  Gas.  WiUiama  Gas,  Texas 
Intrastates,  Houston  Pipeline  Co.,  ANR.  A.P.Green 
Industries.  Enron,  Panhandle  Eastern.  Process  Gas, 
Williams  Natural,  and  Natural. 

"  INGAA.  Transco,  LILCO.  Tejas  Power  Corp., 
and  UGP. 

"  In  effect,  these  comments  invite  the 
Commission  to  disagree  with  the  Hadson  opinion. 
This  we  decline  to  do. 


open-access,  market  responsive  gas 
services  has  been  due  largely  to  section 
311  transportation  services.  Therefore, 
the  Commission  agrees,  as  it  stated  in 
the  interim  rule  and  NOPR,  that  section 
Sll's  "on  behalf  oV  standard  should  be 
interpreted  as  broadly  as  possible, 
consistent  with  the  legislative  intent  and 
purpose  of  section  311. 

However,  the  Court  has  spoken  in 
AGD-Hadson  regarding  Congress' 
intentions  in  enacting  section  311.  The 
Court  specifically  held  that  the 
Commission  may  not  adopt  an 
interpretation  of  that  section  simply 
because  it  would  increase  the  nimiber  of 
transactions  that  may  take  place  under 
section  311  authority.  The  Commission 
may  not  expand  section  311  beyond  the 
parameters  delineated  by  the  Court,  as 
suggested  by  some  commenters,  based 
on  the  Commission's  or  the  commenters' 
beliefs  as  to  what  additional 
transactions  Congress  might  authorize  if 
it  were  adopting  section  311  today.  If 
Congress  amends  the  statute — as  is 
currently  being  considered — then  the 
Commission  will  revisit  this  issue.  The 
Commission  does  believe,  however,  that 
the  title  or  transport  test  can  be 
expanded  and  still  pass  muster  luider 
the  Hadson  opinion.  As  discussed 
below,  we  have  determined  that  an 
interstate  pipeline's  transportation  of 
gas  supplies  should  qualify  under 
section  311,  if  the  shipper/customer  is 
either  located  in  an  LXIC's  service  area 
or  physically  capable  of  receiving  gas 
supplies  directly  from  an  intrastate 
pipeline,  and  that  LDC  or  intrastate 
pipeline  certifies  that  the  interstate 
pipeline's  transportation  service  is  on  its 
behalf.  In  such  instances,  the  final  rule 
provides  for  section  311  transportation 
authority,  regardless  of  whether  the  LDC 
or  intrastate  pipeline  takes  title  to  the 
gas  or  transports  it  at  any  point.** 

We  believe  section  311  service  under 
all  of  the  above  circumstances  is  fully 
consistent  with  the^  Court's  findings 
regarding  the  legislative  intent  of  section 
311,  since  the  services  will  promote 
integration  of  the  intrastate  and 
interstate  gas  markets,  and  the  gas 


"  The  necessary  certifications  would  be  by 
intrastate  pipelines  and  LDCs  to  interstate 
pipelines.  While  the  "on  behalf  of  entity  must 
make  the  certirication.  either  the  "on  behalf  of 
entity  or  the  shipper  may  submit  the  certification  to 
the  pipeline  that  will  be  rendering  the  section  311 
transportation  service. 

We  will  not  require  that  these  certifications  be 
filed  with  the  Commission.  However,  when  a 
pipeline  is  providing  a  transportation  service,  and 
the  designated  "on  behalf  of  entity  needs  to 
provide  a  certification  l>ecause  it  is  not  transporting 
or  holding  title,  the  pipeline  should  obtain  the 
certification  before  commencing  service.  If  the  issue 
arises  whether  the  pipeline's  service  qualifies  under 
the  section  311  regulations,  the  pipeline  must  be 
able  to  provide  the  certification  upon  request. 


customers  will  be  in  the  service  areas  of 
designated  "on  behalf  oF'  entities  that 
support  the  transactions.  Further,  we 
believe  an  interstate  pipeline  should  be 
able  to  rely  on  section  311  authority  to 
transport  gas  for  a  customer  that  is 
located  in  the  service  area  of  a 
certifying  LDC,  even  if  the  LDC  currently 
has  no  facilities  that  make  direct  gas 
deliveries  to  that  customer.  This 
conclusion  is  based  in  part  on  the 
Commission's  recognition  that  states' 
regulations  frequently  impose 
obligations  on  LDCs  to  provide  service 
to  new  customers  in  their  service  areas. 

However,  intrastate  pipelines  are  not 
subject  to  the  same  service  obligations 
as  LDCs.  Therefore,  we  will  only 
authorize  an  interstate  pipeline  to 
provide  section  311  transportation 
service  gas  for  a  customer  in  the 
operating  area  of  a  certifying  but  non- 
transporting,  non-title  holding  intrastate 
pipeline  when  facilities  already  exist  for 
the  direct  delivery  of  gas  by  that 
intrastate  pipeline  to  that  customer. 

This  limitation  is  necessary  to  ensure 
that  interstate  pipelines  do  not  rely  on 
section  311  authority  to  transport  gas  on 
behalf  of  intrastate  pipelines  when  they 
are  engaging  in  marketing  activities  or 
other  functions  that  are  not  traditional 
intrastate  pipeline  fimctions.  In  these 
instances,  interstate  pipelines  will  have 
to  rely  on  their  blanket  certificate 
authority  under  the  NGA  to  provide 
transportation  service.  This  result  is 
consistent  with  the  AGD-Hadson 
Court's  finding  that  Congress  intended 
section  311  as  a  "limited  exception  to 
the  requirements  of  section  7  (of  the 
Natural  Gas  Act)".*» 

Application  of  the  final  rule  to 
intrastate  pipelines.  Section  311(a)(2) 
provides  that  transportation  under  that 
section  by  an  intrastate  pipeline  must  be 
on  behalf  of  an  interstate  pipeline  or  an 
LDC  served  by  an  interstate  pipeline. 
Both  the  Texas  Intrastates  and  Houston 
Pipeline  Co.  request  that  any  final  rule 
authorize  section  311  transportation  by 
intrastate  pipelines  in  certain 
circumstances  where  there  is  no 
participation  by  an  interstate  pipeline  or 
LDC  served  by  an  interstate  pipeline. 

Specifically,  the  Texas  Intrastates  and 
Houston  Pipeline  Co.  believe  the  final 
rule  should  ensure  that  an  intrastate 
pipeline  will  be  able  to  rely  on  section 
311  authority,  even  when  no  interstate 
pipeline  or  LDC  is  involved  at  any  point, 
to  transport  gas  gathered  in  an  adjacent 
state  or  Federal  waters  to  an  end-user  in 
the  intrastate  pipeline's  state. 

These  commenters  also  request  that 
the  Commission  clarify  in  any  final  rule 


»»  899  F.2d  at  1261. 


Federal  Register  /  Vol.  56,  No.  193  /  Friday,  October  4,  1991  /  Rules  and  Regulations  50239 


that  an  intrastate  pipeline  will  still  be 
able  to  rely  on  section  311  authority  to 
exchange  gas  with  an  interstate  pipeline 
or  LDC  served  by  an  interstate  pipeline. 
They  state  that  clarification  of  such 
section  311  authority  for  intrastate 
pipelines  is  necessary  to  avoid  the 
construction  of  unnecessary,  duplicative 
gas  transportation  facilities. 

Commission  response.  Even  though 
the  ACD-Hodson  Court's  review  of 
section  311  was  limited  to  interstate 
pipelines'  activities,  its  reasoning  is 
equally  applicable  to  transactions  where 
intrastate  pipelines  are  providing 
transportation  services  under  section 
311.  Therefore,  the  final  rule  also 
amends  the  regulations  governing 
section  311  transportation  services  by 
intrastate  pipelines. 

As  discussed  above,  we  are 
expanding  the  interim  rule's  "transport 
or  hold"  interpretation  to  authorize 
section  311  transportation  services  by 
interstate  pipelines  for  end-users  in  the 
service  areas  of  non-transporting,  non- 
title  holding  intrastate  pipelines  and 
LDCs  that  certify  that  the  interstate 
pipeline's  transportation  service  is  on 
their  behalf.  We  are  not  adopting  a 
similar  provision  for  intrastate  pipelines, 
since  it  would  be  of  little  practical 
effect.  An  intrastate  pipeline  only  needs 
section  311  authority  to  transport  gas  if 
it  is  moving  in  interstate  commerce. 
Except  in  the  very  limited  instances 
described  by  the  commenters — i.e.,  gas 
gathered  in  an  adjacent  state  or 
adjacent  Federal  waters — if  gas  is 
moving  in  interstate  commerce,  it 
usually  is  being  transported  by  an 
interstate  pipeline  or  an  LDC  at  some 
point,  either  before  or  after  it  is  in  the 
intrastate  pipeline  s  system. 

While  only  a  relatively  small  portion 
of  intrastate  pipelines'  services  may 
involve  transportation  to  end-users  in 
their  own  states  of  gas  received  from 
gatherers  in  adjacent  states  or  Federal 
waters,  they  enable  parties  to  make 
efficient  gas  delivery  arrangements  in 
such  circumstances.  We  also  recognize, 
however,  that  intrastate  pipelines  might 
no  longer  be  willing  to  provide  these 
services  if  doing  so  would  cause  them  to 
become  fully  subject  to  the 
Commission's  jurisdiction  under  the 
Natural  Gas  Act.  Further,  although  these 
services  by  intrastate  pipelines  clearly 
promote  section  311's  purpose  of 
eliminating  artificial  restraints  on  the 
movement  of  gas  supplies  between 
interstate  and  intrastate  gas  markets, 
the  services  cannot  be  deemed  to  be  on 
behalf  of  an  interstate  pipeline  or  LDC, 
if  no  interstate  pipeline  or  LDC  is 
participating  in  the  supply  arrangement 


in  a  way  that  reflects  its  identity  as 
such. 

In  view  of  these  considerations,  the 
final  rule  adopts  a  new  S  284.227  to 
provide  limited-jurisdiction,  blanket 
certificate  authority  under  the  Natural 
Gas  Act  for  intrastate  pipelines  to 
deliver  directly  to  end  users  in  their  own 
slates  gas  received  by  the  intrastate 
pipelines  from  gatherers  that  gathered 
the  gas  in  adjacent  Federal  waters  or 
onshore  or  offshore  in  an  adjacent  state. 
This  blanket  certificate  authority  will  be 
available  for  new  services  and  the 
continuation  of  existing  services.  While 
these  services  will  no  longer  be  under 
section  311  of  the  NGFA,  and  therefore 
will  not  have  to  satisfy  the  "on  behalf 
of  requirement,  new  S  284.227  will 
provide  that  the  blanket  certificate 
authority  for  the  services  is  subject  to 
intrastate  pipelines'  continued 
compliance  with  all  other  conditions  of 
subpart  C  of  part  284,  including  its  rate 
conditions,  non-discrimination 
condition,  and  reporting  requirements. 

If  an  intrastate  pipeline  is  providing  a 
transportation  service  described  in 
paragraph  (a)  of  new  §  284.227  as  of 
February  1, 1992,  and  the  service  is  not  a 
qualifying  section  311  service,  the 
intrastate  pipeline's  blanket  certificate 
will  issue  and  become  effective  on  that 
date.  If  an  intrastate  pipeline  is  not 
providing  such  a  transportation  service 
as  of  February  1, 1992,  the  blanket 
certificate  will  issue  and  become 
effective  on  the  date  that  the  intrastate 
pipeline  commences  such  a  service  that 
is  not  a  qualifying  section  311  service. 

As  discussed  below,  this  final  rule  is 
authorizing  the  continuation  of  all 
services  commenced  prior  to  August  2, 
1990  (the  issuance  date  of  the  NOPR)  in 
reliance  on  the  Commission's  then 
elective  regulations  until  February  1, 
1992.  If  an  intrastate  pipeline  continues 
any  non-qualifying  section  311  service 
described  in  new  S  284.227  after  that 
date,  the  intrastate  pipeline  shall  be 
deemed  to  have  accepted  a  blanket 
certificate  under  S  284.227.  An  intrastate 
also  will  be  deemed  to  have  accepted  a 
blanket  certificate  if  it  commences  such 
a  service  after  the  effective  date  of  this 
rule. 

The  initial  report  filing  requirements 
of  9  284.126(a)  of  subpart  C  will  apply  to 
any  blanket  services  that  are  new 
services  commenced  under  new 
§  284.227.  For  any  new  blanket  service 
that  is  an  extension  of  a  service  that 
was  originally  commenced  under 
section  311  under  subpart  C,  an 
intrastate  pipeline  will  be  subject  to  the 
subsequent  report  filing  requirement  in 


§  284.116(b). '0  In  each  report  on  a 
section  311  service  converted  to  blanket 
service,  an  intrastate  pipeline  will  be 
required  to  identify  the  ST  docket 
number  in  which  the  initial  report  was 
filed  when  the  service  was  commenced 
under  section  311. 

New  S  284.227  provides  pregranted 
authority  for  an  intrastate  pipeline  to 
abandon  a  transportation  service  under 
its  blanket  certificate  issued  under  that 
section  upon  the  expiration  of  the 
contract  for  that  service. 

New  §  284.227  states  that  an  intrastate 
pipeline's  acceptance  of  a  blanket 
certificate  under  that  section  will  not 
subject  the  intrastate  pipeline  to  the 
Commission's  jurisdiction  under  the 
Natural  Gas  Act  except  to  the  extent 
necessary  to  ensure  that  services 
provided  by  the  intrastate  pipeline 
under  Docket  No.  RM90-7-000,  et  ol.  the 
blanket  certificate  comply  with  the 
terms  and  conditions  of  the  certificate. 

As  discussed  above,  the  Texas 
Intrastates  and  Houston  Pipeline  Co. 
request  clarification  that  any  final  rule 
will  permit  continued  reliance  by 
intrastate  pipelines  on  section  311 
authority  to  engage  in  exchanges  of  gas 
with  interstate  pipelines  and  LDCs.  We 
will  clarify  that  an  intrastate  pipeline's 
exchange  of  gas  with  an  interstate 
pipeline  or  LDC  served  by  an  interstate 
pipeline  is  eligible  section  311 
transportation  service  by  the  intrastate 
pipeline  if  the  interstate  pipeline  or  LDC 
satisfies  one  of  the  final  rule's 
applicable  criteria  for  qualifying  as  an 
"on  behalf  of  entry.  Thus,  an  intrastate 
pipeline  may  still  be  able  to  perform  its 
part  of  an  exchange  under  section  311  if 
the  interstate  pipeline  or  LDC  that  is  the 
exchange  partner  either  will  transport 
the  gas  that  it  receives  in  the  exchange 
at  some  point  or  hold  title  at  some  point 
to  the  exchange  gas  it  receives  for  a 
purpose  related  to  its  status  as  an 
interstate  pipeline  or  LDC. 

Off-system  sales  by  LDCs  and 
intrastate  pipelines.  In  the  NOPR.  the 
Commission  concluded  that  sales  of  gas 
by  an  LDC  outside  its  service  area  are 
not  related  to  its  traditional  functions  as 
an  LDC."  Some  commenters  believe 
this  limitation  on  section  311 
unnecessarily  undermines  LDCs'  ability 
to  make  off-system  sales  to  dispose  of 
surplus  gas  supplies.'*  LILCO  also 


*o  Section  284.128(b)  requires  an  intrattale 
pipeline  to  file  a  tubaequent  report  for  any  section 
311  traniportation  service  whenever  there  is  a 
material  change  to  the  service. 

»'  See  NOPR.  IV  FERC  Stats,  h  Regs..  Proposed 
Regs..  1  32.476.  at  p.  32.446.  n.  33  (1990). 

"  Arkla.  Indicated  Shippers.  JMC  Fuel.  ULCO. 
Transco,  and  Process  Gas. 
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believes  this  service  area  limitation  will 
inhibit  the  efficient  allocation  of 
capacity  on  the  interstate  pipelines  that 
have  been  authorized  to  broker  their 
capacity. 

ULCO,  Indicated  Shippers.  APGA. 
and  Process  Gas  argue  that  a  pipeline 
should  have  section  311  authority  to 
provide  any  transportation  service  that 
aids  an  LDC  or  intrastate  pipeline  in 
managing  gas  supplies  that  the  LX)C  or 
intrastate  pipeline  is  contractually 
committed  to  purchase  for  its  system 
supply. 

Commission  response.  The 
Commission  recognizes  that  there  may 
be  some  benefits  that  result  from  LDCs' 
and  intrastate  pipelines'  off-system 
sales  of  gas  and  contractual  releases  of 
gas  supplies.  However,  if  the  LDC  or 
intrastate  pipeline  did  not  originally 
purchase  or  contract  for  a  particular 
volume  of  gas  for  use  as  system  supply, 
the  sale  or  contractual  release  of  the  gas 
is  not  a  function  of  the  entity's  status  as 
an  LDC  or  intrastate  pipeline. 

An  LDC  or  intrastate  pipeline  can 
claim  that  any  gas  supplies  were 
originally  purchased  or  contracted  for 
with  the  intent  of  using  them  for  system 
supply.  Since  the  Commission  would 
have  no  reasonable  means  of 
determining  whether  such  a  claim  was 
true,  authorizing  section  311  service  by 
interstate  pipelines  based  solely  on  an 
LDCs  or  intrastate  pipeline's  sale  or 
contractual  release  of  gas  would  permit 
transactions  outside  the  scope  of  section 
311  as  defmed  and  limited  by  the  Court 
in  AGD-Hadson. 

Moreover,  this  limitation  on  section 
311  service  should  not  be  a  significant 
additional  obstacle  to  any  LDCs  or 
intrastate  pipeline's  contractually 
releasing  unneeded  gas  supplies  or 
making  off-system  sales  of  surplus  gas 
that  it  has  never  received  into  its 
facilities.  Regardless  of  whether  the  LDC 
or  intrastate  pipeline  originally 
purchased  or  contracted  for  the  gas  with 
the  intention  of  using  it  for  system 
supply,  the  LDC  or  intrastate  pipeline 
may  arrange  for  an  interstate  pipeline  to 
transport  the  gas  under  blanket 
certificate  authority.  Again,  this  result  is 
consistent  with  the  AGD-Hadson 
Court's  finding  that  Congress  intended 
section  311  as  a  limited  exception  to  the 
requirements  of  section  7  of  the  Natural 
Gas  Act. 

How  soon  the  LDC  or  intrastate 
pipeline  may  start  receiving 
transportation  service  will  not  be 
affected  by  it's  requesting  blanket 
service  instead  of  section  311  service, 
since  each  interstate  pipeline's  first- 
come,  first-served  and  other  tariff 
provisions  apply  equally  to  section  311 
and  blanket  transportation  services. 


Further,  the  final  rule's  substitution  of 
the  section  311  notification  requirement 
for  the  blanket  regulations'  current 
notice  and  protest  procedures,  as 
discussed  below,  eliminates  the  only 
remaining  meaningful  difference  in  the 
way  the  regulations  treat  section  311 
service  and  blanket  services. 

Non-transporting  intrastate  pipelines ' 
sales  of  non-local  gas.  American  Paper 
Institute  and  Indicated  Shippers  object 
to  the  Commission's  conclusion  in  the 
NOPR  that  a  non-transporting  intrastate 
pipeline  is  not  holding  title  to  gas  for  a 
purpose  related  to  its  status  as  an 
intrastate  pipeline  if  the  gas  was  not 
produced  in  its  service  area.  These 
commenters  believe  an  interstate 
pipeline  should  be  able  to  transport  gas 
under  section  311  "on  behalf  of  a  non- 
transporting  intrastate  pipeline  that 
holds  title  to  the  gas  at  some  point, 
regardless  of  the  source  of  the  gas. 

Commission  response.  The 
Commission  is  denying  the  requested 
clarification.  As  explained  in  the  NOPR, 
AGD-Hadson  requires  that  an  "on 
behalf  of  entity's  role  in  a  section  311 
transaction  be  related  to  its  status  as  an 
intrastate  pipeline."  The  Commission 
recognizes  that  an  intrastate  pipeline's 
traditional  functions  may  include 
instances  where  the  intrastate  pipeline 
purchases  and  sells  gas  produced  in  its 
operating  area  but  never  transports  any 
of  the  gas.  However,  we  do  not  believe 
that  traditional  intrastate  pipeline 
functions  include  instances  where  an 
intrastate  pipeline  purchases  gas 
produced  outside  its  operating  area  and 
resells  the  gas  without  also  transporting 
the  gas  at  some  point.  The  Commission 
believes  that,  in  these  instances  the 
intrastate  pipeline  is  acting  as  a  gas 
marketer,  not  as  an  intrastate  pipeline. 

The  comments  have  not  suggested  any 
delineable  circumstances  under  which  a 
non-transporting  intrastate's  purchase 
and  sale  of  non-local  gas  production 
generally  can  be  viewed  as  related  to  its 
traditional  intrastate  pipeline  functions. 
Therefore,  the  Commission  affirms  its 
conclusion  that  transportation  service 
by  an  interstate  pipeline  is  not  brought 
within  the  scope  of  section  311  by 
reason  of  a  non-transporting  intrastate 
pipeline  holding  title  to  gas  that  was  not 
produced  in  its  operating  area. 

Aggregation  of  volumes.  As  discussed 
above,  the  NOPR  requested  comments 
on  the  specific  suggestion  to  expand  the 
interim  rule's  interpretation  to 
encompass  all  volumes  transported  by 
an  interstate  pipeline  for  a  shipper  in  a 
particular  transaction,  if  an  LDC  or 
intrastate  pipeline  takes  receipt  or  is 


"  NOPR  at  p.  32.446. 


contractually  entitled  to  take  receipt  of 
some  portion  of  the  gas  volumes  from 
the  interstate  pipeline.  Panhandle 
Eastern,  Indicated  Shippers.  Natural, 
Transok,  Inc..  and  VHC  Gas  support  this 
proposed  expansion.  El  Paso  and  Tejas 
Power  Corp.  indicate  that  they  would 
support  the  expansion  in  transactions 
where  the  LDC  or  intrastate  pipeline 
actually  takes  some  portion  of  the 
aggregated  volumes.  AGD  believes  this 
proposed  expansion  would  be 
inconsistent  with  AGD-Hadson.  AGD 
also  believes  this  aggregation  test  would 
be  unworkable  and  force  the 
Commission  into  endless  line  drawing. 

Commission  response.  The 
Commission  has  determined  that  it  is 
not  feasible  to  expand  the  "on  behalf  of 
interpretation  to  authorize  section  311 
transportation  of  all  of  a  shipper's  gas 
on  the  basis  of  an  LDCs  or  intrastate 
pipeline's  being  contractually  entitled  to 
take  some  portion  of  the  gas.  Such  an 
expansion  would  create  difficult 
monitoring  problems.  It  also  would 
permit  circumvention  of  the  legislative 
intent  of  section  311,  since  it  would 
allow  gas  to  be  transported  under 
section  311  even  though  the  gas  would 
not  be  delivered  to  a  customer  in  the 
service  or  operating  area  of  the  LDC  or 
intrastate  pipeline  designated  as  the  "on 
behalf  of'  entity.  Further,  the  AGD- 
Hadson  Court  has  held  that  the 
Commission  may  not  authorize 
transactions  under  section  311  based  on 
its  conclusion  that  they  would  promote 
gas  movement  between  interstate  and 
intrastate  markets,  if  the  "on  behalf  of 
entities  will  be  not  performing  functions 
related  to  their  being  LDCs  and 
intrastate  pipelines. 

Request  for  Commission  procedures 
for  determining  whether  a  transaction 
qualifies  under  section  311.  Enron, 
Williams  Natural,  ANR,  Indicated 
Shippers,  INGAA.  and  Transco  all 
recommend  that  the  Commission  adopt 
specific  procedures  for  addressing 
requests  for  clarification,  interpretation, 
and  declaratory  order  regarding  whether 
a  certain  transaction  qualifies  under 
section  311.  INGAA's  and  Transco's 
suggested  procedures  would  require  that 
notices  of  all  such  requests  be  published 
and  that  the  Commission  schedule  an 
order  addressing  any  such  request  for 
the  first  agenda  meeting  following  the 
end  of  the  notice. 

The  Commission  is  denying  these 
requests  for  additional  procedures  for 
addressing  requests  that  raise  the  issue 
of  whether  a  particular  transaction 
qualifies  under  section  311.  Additional 
procedures  are  not  necessary,  since  any 
person  already  may  file  a  request  for  a 
declaratory  order  or  clarification  by  the 
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Commission  or  an  interpretation  by  the 
General  Counsel.  Also,  while  some 
limited  clarification  may  be  necessary  in 
the  short-term  regarding  qualifying 
section  311  transportation  services,  the 
Commission  does  not  anticipate  any 
long-term  need  for  additional 
procedures  for  addressing  such  requests. 

Certification  of  section  311  facilities. 
Transco  suggests  the  Commission 
grandfather  all  existing  section  311 
facilities  which  are  affected  by  the 
revised  rule,  including  those  already 
under  construction  at  the  time  the 
interim  rule  was  issued.  Alternatively. 
Transco  requests  that  the  Commission 
clarify  that  any  section  311  facilities 
may  be  converted  to  section  7(c) 
facilities  under  Part  157's  automatic  and 
prior  notice  blanket  construction 
procedures.  Entrade  suggests  the 
Commission  issue  a  rule  granting  section 
7(c)  operational  authority  to  all 
uncertificated  facilities  constructed 
under  section  311,  subject  to  the 
condition  that  pipelines  file  complete 
certificate  applications  for  such  facilities 
within  90  days. 

Commission  response.  The 
Commission  does  not  believe  that  it 
would  l)e  appropriate  to  grandfather  all 
existing  uncertificated  section  311 
facilities,  as  requested  by  Transco  and 
Entrade,  by  issuing  certificate  authority 
in  this  final  rule  for  all  section  311 
facilities.  Although  Entrade  suggests 
that  such  certification  could  be  made 
subject  to  the  condition  that  pipelines 
subsequently  file  timely  certificate 
applications,  the  Commission  still  does 
not  believe  that  it  would  be  appropriate 
to  grant  certification  in  this  rule  for  all 
existing  section  311  facilities. 

Since  issuance  of  the  interim  rule  in 
this  proceeding,  the  Commission  has 
been  able  to  issue  orders  in  a  timely 
manner  addressing  the  applications  that 
pipelines  have  filed  requesting 
certificates  for  facilities  constructed 
under  section  311.'*  Further,  preparing 
these  orders  has  convinced  the 
Commission  that,  in  some  instances, 
determinations  regarding  whether 
particular  facilities  are  required  by  the 
public  convenience  and  necessity  must 
be  reached  on  a  case-by-case  basis. 

However,  the  Commission  also 
recognizes  that  many  section  311 
facilities  would  have  been  eligible  under 
the  automatic  or  prior  notice  provisions 
for  construction  by  interstate  pipelines 
under  their  part  157  blanket  certificates. 
Moreover,  the  construction  of  pipelines' 
facilities  under  section  3ll  has  been 
subject  to  the  environmental  conditions 


of  section  157.206(d),  just  as  they  would 
have  been  if  the  pipelines  had 
constructed  them  under  their  blanket 
certificates. 

In  view  of  these  considerations,  the 
Commission  is  granting  Transco's 
alternative  request  for  clarification  that 
interstate  pipelines  may  obtain  NGA 
certification  for  qualifying  section  311 
facilities  under  part  157'8  automatic  and 
prior  notice  blanket  construction 
procedures.  Thus,  if  an  interstate 
pipeline  has  constructed  facilities  under 
section  311  and  those  facilities  would  be 
eligible  for  construction  under  the 
blanket  regulations'  automatic 
procedures,  the  pipeline  may  obtain 
NGA  certification  for  the  facilities  by 
satisfying  the  reporting  requirements  for 
blanket  construction  under  the 
automatic  provisions,  if  an  interstate 
pipeline  has  constructed  facilities  under 
section  311  and  those  facilities  would  be 
eligible  for  construction  under  the 
blanket  regulations'  prior  notice 
procedures,  the  pipeline  may  seek  NGA 
certification  for  the  facilities  under  the 
procedures  for  blanket  construction 
activities  that  are  subject  to  prior 
notice.'* 

Intrastate  pipelines '  ongoing  section 
311  transactions.  Houston  Pipeline  Co. 
requests  that  the  Commission 
grandfather  intrastate  pipelines'  ongoing 
section  311  transportation  services  that 
do  not  qualify  under  the  final  rule. 
Houston  Pipeline  Co.  requests  that  these 
non-qualifying  transactions  be 
grandfathered  for  three  months  from  the 
date  of  issuance  of  the  final  rule. 

Commission  response.  The 
Commission  determined  in  its  interim 
rule  in  this  proceeding  that  it  was  . 
necessary  to  permit  the  short-term 
continuation  of  interstate  pipelines'  non-' 
qualifying  services  in  order  to  provide 
time  for  parties  to  make  alternative 
supply  arrangements  and  thereby  avoid 
the  hardships  that  would  be  created  if 
supply  arrangements  were  terminated 
abruptly.  This  also  applies  to  intrastate 
pipelines'  ongoing  transportation 
services. 

While  the  interim  rule  did  not  amend 
the  regulations  governing  section  311 
transportation  by  intrastate  pipelines, 
the  Commission  stated  in  the  interim 
riile  that  the  Court's  findings  in  AGD- 


**  See.  e.g.,  Arkla  Energy  Resource*.  54  FERC  \ 
61.033  (1901);  Colorado  Intentate  Cas  Company,  M 
FERC  161,196  (1991). 


**  We  note  that  concurrent  with  the  iuuance  of 
this  final  rule,  we  also  are  issuing  a  final  rule  in 
Docket  No.  RM90-1-000  Which,  inter  alia,  amends 
the  regulations  to  increase  the  dollar  ceiling*  for 
blanket  certificate  construction  under  both  the 
automatic  and  prior  notice  procedures.  These 
increased  dollar  ceilings  are  applicable  in 
determining  whether  an  interstate  pipeline  may 
obtain  NGA  certification  for  a  section  311  facility 
under  the  blanket  regulations'  automatic  or  prior 
notice  procedures. 


Hadson  are  equally  applicable  to 
intrastate  pipelines'  transportation 
services.  Therefore,  intrastate  pipelines 
have  been  on  notice  since  August  2, 
1990,  the  date  of  issuance  of  the  interim 
rule,  that  they  could  commence  new 
transportation  services  with  assurance 
of  section  311  authorization  only  if  they 
also  adhered  to  the  interim  rule's  "on 
behalf  of  interpretation. 

Nevertheless  to  avoid  the  possibility 
of  any  hardship,  the  final  rule  grants 
Houston  Pipeline  Co.'s  request,  in  part, 
by  adopting  a  new  paragraph  (e)  to 
§  284.122  of  Subpart  C  of  the  regulations 
to  permit  intrastate  pipelines' 
transportation  services  that  commenced 
prior  to  August  2, 1990,  but  which  do  not 
qualify  under  the  final  rule's  "on  behalf 
of  interpretation,  to  continue  until  the 
end  of  the  third  full  calendar  month 
following  the  issuance  of  this  final  rule. 

Request  for  clarification  regarding 
pipeline  tariff  provisions.  Texas  Gas 
states  that  its  tariff  provisions  require 
shippers  receiving  section  311  or  blanket 
certificate  service  to  have  title  to  the  gas 
while  it  is  being  transported  by  Texas 
Gas.  However,  Texas  Gas  explains  that 
the  shipper  often  is  not  the  "on  behalf 
of  entity,  or  Texas  Gas  may  not  know  if 
the  shipper  and  the  "on  behalf  of  entity 
are  the  same  party.  Further,  Texas  Gas's 
tariff  does  not  require  a  shipper  to 
certify  that  the  "on  behalf  of  entity  for 
a  section  311  transportation  service 
being  provided  by  Texas  Gas  either  has 
or  will  transport  the  gas  at  some  point  or 
hold  title  to  the  gas  for  a  purpose  related 
to  its  status  as  an  LDC  or  intrastate 
pipeline.  In  view  of  these  limitations, 
Texas  Gas  seeks  clarification  as  to  how 
it  should  handle  requests  for  section  311 
service. 

Commission  response.  An  interstate 
pipeline  must  ensure  that  its  existing 
and  new  services  under  section  311 
qualify  under  that  section  and  the 
Commission's  regulations.  Therefore,  an 
interstate  pipeline  should  require,  as  a 
condition  of  services,  that  every  shipper 
provide  appropriate  certification 
including  sufficient  information  to  verify 
that  each  of  its  section  311 
transportation  services  qualifies  under 
this  final  rule's  regulations. 

The  Commission  recognizes  that  some 
interstate  pipelines'  tariffs  may  not 
clearly  provide  for  them  to  require  that 
shippers  provide  the  necessary 
information  to  vahdate  their  section  311 
services.  Therefore,  the  final  rule  adopts 
a  new  paragraph  (e)  to  S  284.102  to 
require  that  an  interstate  pipeline  obtain 
from  its  shippers  certifications  including 
sufficient  information  to  verify  that  their 
services  qualify  under  section  311.  New 
§  284.102(e)  also  directs  each  interstate 
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pipeline  to  file,  within  60  days  of  the 
effective  date  of  this  final  rule,  any  new 
or  revised  tariff  provisions  that  may  be 
necessary  to  clarify  that  the  pipeline 
may  require  such  certiHcations.  Finally, 
new  §  284.102(e)  provides  that  an 
interstate  pipeline  must  have  received  a 
certification  by  the  "on  behalf  of*  entity 
(rather  than  the  shipper,  if  the  shipper  is 
not  also  the  "on  behalf  of"  entity)  before 
commencing  section  311  transportation 
service,  if  the  service  is  to  be  provided 
under  new  $  284.102(d)(3)  on  behalf  of  a 
certifying  but  non-transporting,  non-title 
holding  LDC  or  intrastate  pipeline. 

B.  Amendments  to  Blanket  Certificate 
Regulations 

Proposed  Amendments 

The  NOra  also  requested  comments 
on  proposed  modifications  to  the 
blanket  certificate  regulations.  These 
regulations  correndy  limit  interstate 
pipelines'  blanket  certificate 
transportation  services  to  120  days  if  the 
service  is  protested  by  any  party.  The 
NOPR  proposed  to  amend  the  blanket 
certificate  transportation  regulations  to 
operate  similarly  to  the  regulations  in 
subpart  B  of  part  284  governing  section 
311  transportation  services.  Thus,  if  any 
party  filed  a  complaint  regarding  an 
interstate  pipeline's  commencement  of  a 
blanket  transportation  service,  the 
interstate  pipeline  would  be  able  to 
continue  the  service  without  interruption 
until  the  Commission  issued  an  order 
requiring  that  the  transportation  service 
cease. 

The  NOPR  also  proposed  to  eliminate 
the  current  requirement  that  notice  of  a 
blanket  transportation  service  be 
published  in  the  Federal  Register  and 
replace  this  requirement  with  a 
notification  requirement  like  that  in 
subpart  B  for  service  under  section  311 
of  the  NGPA.  Thus,  under  the  proposed 
regulations,  a  pipeline  that  would  be 
providing  transportation  service  to  a 
customer  located  in  a  LDC's  service  area 
would  be  required  to  give  prior  written 
notice  only  to  the  LDC  and  its  regulatory 
agency. 

Discussion  of  Comments 

Commenters  supporting  the  proposals. 
Twenty-two  of  the  commenting  parties 
support  the  Commisson's  proposal  to 
revise  the  prior  notice  and  protest 
procedures  in  section  7.  "  Most  of  them 


*•  American  Paper  lastihita.  ANR.  ArUa.  Cal 
PUC  CNC.  El  Pasa  ECML  Enron.  Indicated 
Shipper*.  INCAA.  NaiuraL  Northern  Illinois. 
Northwest.  Panhandle  Eastern.  Process  Gas,  SoCal, 
Tennessee.  Texas  Gas.  Transco.  UCP.  VHC  Gas. 
and  Willianks  Natural 


agree  with  the  Commission  that  the 
revisions  will  alleviate  unnecessary 
burdens  caused  by  the  ciurent  notice 
and  protest  requirements  on  the 
Commission,  pipelines,  and  shippers. 
They  also  believe  the  proposal  should 
be  adopted  to  eliminate  the  present 
inappropriate  incentive  for  parties  to  gas 
supply  arrangements  to  rely  on  section 
311  authority  rather  than  section  7 
blanket  authority. 

ANR.  INGAA.  and  Indicated  Shippers 
believe  the  current  notice  and  protest 
procedures  for  blanket  transportation 
services  are  tuinecessary  because  the 
Natural  Gas  Act's  notice  and  hearing 
requirements  already  have  been  fulfilled 
in  the  Commission's  proceeding  in 
which  interstate  pipelines'  part  284 
blanket  certificate  applications  were 
granted.  They  emphasize  that  section 
7(c)  of  the  Natural  Gas  Act  does  not 
require  new  notice  and  hearing  every 
time  a  certificate  holder  proceeds  to  act 
under  its  certificate.  UGP  notes  that, 
regardless  of  the  Commission's  reliance 
heretofore  on  notice  and  procedures  for 
blanket  transportation  services,  such 
procedures  are  not  required  by  the 
NGA.  UGP  and  Tennessee  state  that 
since  experience  has  proven  that  the 
current  notice  and  protest  procedures 
are  uimecessary,  the  Commission  has 
the  authority  to  change  the  procedures. 
UGP  and  Tennessee  also  note  that  the 
Commission  stated  in  Order  No.  436  that 
it  would  modify  or  eliminate  the 
procedures  if  justified  by  experience. 

Commenters  opposing  the  proposals. 
Nine  commenters  oppose  the  proposed 
revision.'"'  Most  argue  that  the  proposal 
is  contrary  to  the  public  interest  and  in 
conflict  with  Order  No.  43&  They  further 
contend  that  the  Commission's  assertion 
of  administrative  burden  is 
unsubstantiated  and  inadequate 
justification  for  depriving  interested 
parties  of  notice  and  opportunity  to  be 
heard."  AGD,  Mississippi  Valley, 
APGA.  and  Willcox  City  believe  that 
rather  than  substituting  the  section  311 
notification  requirement  for  the  blanket 
regulations'  notice  and  procedures,  the 
blanket  regulations'  provisions  should 
be  substituted  for  the  section  311 
provisions. 

Peoples.  Oklahoma,  and  AGD  believe 
that  the  current  notice  and  protest 
procedures  for  blanket  transportation 
services  are  necessary  to  satisfy  to  the 
NGA's  notice  and  hearing  requirements. 
If  the  section  311  notification 
requirement  is  substituted  for  the 
blanket  regulations'  notice  and  protest 


procedures,  these  commenters  request 
conditions  to  ensure  that  interstate 
pipelines  give  such  notifications  to 
affected  LDCs  and  state  commissions  in 
a  timely  manner  and  to  require  that 
pipelines'  notifications,  as  well  as  their 
reports  to  the  Commission,  describe  any 
affiliated  relationships,  list  receipt  and 
delivery  points,  and  state  the  term  of  the 
contract  and  whether  the  service  is  firm 
or  interruptiWe. 

The  NYPSC  is  opposed  to  eliminating 
the  current  notice  and  protest 
procedures  for  blanket  transportation 
services.  However,  the  NYPSC 
recommends  shortening  the  protest 
period  from  45  days  to  30  days  for 
protests  based  on  non-environmental 
grounds,  so  that  the  Commission  may 
act  on  protests  before  the  120-day 
automatic  authorization  transportation 
period  ends. 

Commission  response.  Contrary  to 
arguments  by  some  commenters,  the 
Commission  is  not  required  to  make 
every  individual  blanket  transportation 
service  subject  to  notice  and  protest 
procedures  like  those  of  the  current 
regulations  in  order  to  satisfy  the  notice 
and  hearing  requirements  of  section  7(c) 
of  the  NGA.  This  rulemaking  proceeding 
satisfies  those  statutory  requirements. 

Further,  the  majority  of  the 
commenters  agree  with  the 
Commission's  conclusion  that  the 
current  procedures  create  an  non- 
market  incentive  for  parties  to  gas 
supply  arrangements  to  rely  on  section 
311  authority  rather  than  section  7 
blanket  authority.  The  majority  of  the 
commenters  also  support  the 
Commission's  conclusion  in  the  NOPR 
that  the  blanket  regulations'  current 
notice  and  protest  procedures  are 
creating  unnecessary  burdens  on  the 
Commission,  pipehnes,  and  shippers.'* 


"  APGA.  AGD.  Cascade.  NYPSC  Mississippi 
Valley.  Oklahoma.  Peoples.  UDC.  and  WiUcox  Qty. 

>•  ACa  Mississippi  Valley.  APGA.  Cascada. 
Oklahoma.  Peoples,  and  UDC. 


**  When  an  interstate  pipeline's  application 
under  the  blanket  regulations'  prior  notice 
procedures  is  converted  to  a  case-specific 
applicatioD  by  reason  of  an  umvithdrawn  protest 
the  interstate  pipeline  Is  required  to  submit  to  the 
Commission  the  difference  between  the  prior  notice 
filing  fee  and  the  filing  fee  for  section  case-specific 
applications.  See  Order  433.  Fees  Applicable  to 
Natural  Gas  PipeUnes.  FQiC  Stats,  a  Regs..  Reg*. 
Preambles.  1 30662.  at  ilS. 

As  of  April  1. 1901.  the  Tiling  fee  for  section  7(c) 
applications  is  $34,550.  white  the  filing  fee  for  prior 
notice  applications  is  $690.  This  difference  in  fees  is 
necessary  to  account  for  the  much  greater 
expenditure  of  Commission  resoun:es  generally 
required  to  process  case-speciflc  applications. 
However,  unmeritorious  protests  to  blanket 
certificate  activities  unnecessarily  cause  great 
increases  in  Ait  burdens  on  both  the  Commissioa 
and  pipelines.  Frequently,  protests  to  pipeline*' 
prior  notice  Tilings  either  contain  no  specific 
allegations  of  undue  discrimination  or 
anticompetitive  practices  or  provide  no  support  or 
inadequate  support  for  wsdi  allegatioRS.  In  some 

CeoliiMied 
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As  a  result  of  the  operation  of  the 
current  procedures,  the  Commission  has 
had  to  issue  approximately  150  orders 
as  of  April  2a  1991.  to  waive  the  120-day 
limit  on  approximately  260  blanket 
transportation  services  commenced  by 
interstate  pipelines  under  the  automatic 
authorization  provisions  of  §  284.223(a) 
of  the  regulations.  Although  the  120-day 
limitation  on  automatic  authorization 
was  originally  adopted  to  prevent  the 
indefmite  continuation  of  successfully 
protested  services,  relatively  few 
services  have  been  protested.  Therefore, 
the  Commission's  burden  in  issuing 
orders  to  waive  the  120-day  service  has 
resulted  almost  entirely  because 
pipelines  have  not  filed  their  blanket 
service  commencement  reports  in  time 
for  transactions  to  be  noticed  and  the 
45-day  notice  period  to  run  before  the 
end  of  the  120-day  automatic 
authorization  period.  However,  we 
realize  that  it  would  be  diHIcult  for 
pipelines  to  file  these  reports  more 
quickly,  in  view  of  the  large  numbers  of 
transactions  that  they  must  report. 

In  proposing  to  modify  the  blanket 
regulations'  notice  and  protest 
procedures,  the  Commission 
acknowledges  that  it  was  influenced  by 
the  relatively  small  number  of  protests 
that  have  been  filed  against  blanket 
transportation  services  since  issuance  of 
Order  No.  436,  *°  and  the  fact  that  not 
one  of  these  protested  proceedings  has 
resulted  in  a  finding  that  the  pipeline 
had  engaged  in  unduly  discriminatory  or 
anticompetitive  practices.  It  also  is 
material,  since  LJXls'  are  the  strongest 
supporters  of  retaining  the  current 
notice  and  protest  procedures,  that  only 
18  of  these  protested  transportation 
services  were  protested  by  LDCs  and 
only  ten  of  those  were  based  on 


instances,  protests  have  merely  stated  that  the  prior 
notice  Tiling  i*  being  protested  and  that  the  protester 
request*  cooversioa  of  tbe  prior  notice  niing  to  a 
case-speciflc  proceeding. 

This  final  rule  removes  only  blanket 
transportation  services  from  the  scope  of  the  prior 
notice  and  protest  procedures.  However,  in  view  of 
the  above  considerations,  the  Commission  intends 
to  begin  dismissing  deficient  protests,  since  they 
serve  no  purpose  other  than  to  impede  the 
administrative  process  and  create  obstacles  to  tlie 
rendering  of  gas  services  that  have  been  determined 
in  previous  rulemaking  proceedings  to  warrant  a 
presumption  that  they  are  required  by  the  public 
convenience  and  necessity.  For  example,  if  an 
intervenor  is  protesting  a  prior  notice  filing  for  the 
construction  of  a  sales  lap  because  it  will  permit 
bypass,  the  intervenor  must  allege  more  than  that 
fact.  It  also  must  raise  and  support  some  allegation, 
such  as  undue  discrimination  or  unfair  competitive 
practices  on  the  pipeline's  part  which,  unlike 
bypass  alone,  would  provide  a  basis  for  the 
Commission  to  graut  li'e  protest. 

•''  Eighty-four  (1.5  percent)  of  the  approximately 
S.409  blanket  transportation  services  conunenced 
since  iMuance  of  Order  No.  436  have  been 
protested 


arguments  that  the  Commission  should 
not  allow  pipelines  to  bypass  service  by 
LOCs. 

The  other  8  protests  by  LOCs.  as  well 
the  remaining  66  protests  that  have  been 
filed  in  response  to  pipehnes'  prior 
notices  of  blanket  transportation 
services,  were  in  the  nature  of 
complaints  concerning  issues  relating, 
for  example,  to  the  extent  that  a  gas 
customer  should  remain  liable  for  its 
LDC's  costs  when  the  customer  switches 
to  direct  transportation  service  from  a 
pipeline;  whether  a  pipeline  should 
condition  new  transportation  services  to 
ensure  that  capacity  will  be  available  to 
meet  its  sales  customers'  future  request 
for  conversions  to  transportation 
service;  and  other  issues  regarding 
whether  a  pipeline's  practices  are 
inconsistent  with  the  first-come,  first- 
served  rule.*'  Complaint  proceedings, 
not  prior  notice  proceedings,  are  the 
appropriate  forums  for  addressing 
objections  of  these  types,  where  a 
complainant's  concerns  relate  to  a 
general  pohcy  issue  and  its  complaint 
does  not  raise  any  allegations  that  are 
limited  or  apply  only  to  particular 
transportation  services  described  in  a 
pipeline's  prior  notice  filings. 

Further,  even  if  some  protested 
proceedings  had  resulted  in  the 
Commission  finding  that  action  was 
necessary  to  require  termination  of  the 
protested  blanket  transportation 
services,  the  relatively  small  number  of 
protests  demonstrates  that  the  burdens 
created  by  the  current  procedures  are 
not  justified. 

More  importantly,  however,  the 
current  procediu^s  are  not  necessary  to 
give  LDCs  and  other  parties  the 
opportunity  to  have  their  objections  to 
blanket  transportation  services 
addressed  by  the  Commission  in  a 
timely  manner.  The  Commission  stated 
in  Order  No.  436  that  it  would  modify 
the  blanket  regulations'  notice  and 
protest  procedures  if  experience  under 
Order  No.  438's  new  transportation 
regulations  demonstrated  that  the 
procedures  serve  no  useful  function.** 

It  is  true  that  adoption  of  the  proposed 
amendments  will  remove  the  necessity 
for  Commission  action  within  120-day8 
to  prevent  the  interruption  of  ongoing 
gas  supply  arrangements,  regardless  of 
the  complexity  of  the  circumstances  and 
issues  involved.  However,  the 
amendments  will  not  prevent  LDCa  and 
other  parties  from  filing  complaints 
against  blanket  transportation  services. 
Further,  the  Commission  believes  that  it 


*■  See.  e.g..  Columbia  Gulf  Tranaportatian 
Company.  55  FERC  \  61.131  (1991). 

*'  FERC  Stats,  h  Regs..  Regs.  Preambles.  \  30.S65 
at  p.  31.554  (1985). 


will  be  able  to  act  within  60  days  oo 
most  complaints  against  blanket 
transportation  services  and  section  311 
transportation  services.  While  the 
Commission  stated  in  Order  No.  436  ** 
that  LDCs'  bypass  concerns  were  an 
important  reason  for  maintaining  the 
blanket  regulations'  notice  and  protest 
procedures  and  the  120-day  hmit  on 
automatic  authorizatioa  the 
Commission  has  determined  in  view  of 
all  of  the  above  considerations  that  it  is 
not  necessary  to  maintain  the  current 
procedures  to  ensure  adequate 
protection  of  the  interests  of  LDCs  or 
any  other  interested  persons. 

The  Commission  notes  that  in 
protested  blanket  service  proceedings,  it 
has  issued  an  order  addressing  the 
protest  before  the  end  of  the  120-day 
automatic  authorization  period  or  as 
soon  thereafter  as  possible.  Thus,  in 
practice,  the  Commission  already  has 
been  addressing  protests  to  blanket 
transportation  services  in  the  same 
fashion  that  it  addresses  complaints 
against  section  311  transportation 
services.  The  Commission  believes  that 
it  has  responded  to  objections  to  both 
types  of  service  in  a  timely  manner. 
Further,  having  reviewed  the  comments 
in  this  proceeding,  the  Commission  is 
convinced  that  there  is  good  reason  for 
different  processing  and  treatment  of 
complaints  against  blanket  services  and 
section  311  services. 

In  view  of  the  above  considerations, 
the  final  rule  is  adopting  the  proposal  to 
substitute  the  section  311  notification 
requirement  for  the  blanket  regulations' 
current  notice  and  protest  procedures 
for  transportation  services.  We  do  not 
agree  with  the  suggestion  that 
insufilcient  notice  will  be  afforded 
because  the  section  311  regulations 
require  only  that  notification  be  given  to 
an  a^ected  LDC  and  state  agency  prior 
to  the  commencement  of  section  311 
service  to  a  customer  in  the  LDCs 
service  area.  Regulations  authorizing 
construction  of  delivery  facilities  both 
under  blanket  certificate  and  section  311 
have  had  and  continue  to  have 
notification  requirements.  Therefore,  if 
facilities  have  already  been  constructed, 
the  UK.  has  had  the  opportunity  to 
protest 

Further,  if  a  sales  or  delivery  tap  must 
be  constructed  before  an  interstate 
pipeline  can  begin  a  new  service  for  a 
customer  in  an  LDC's  service  area,  a 
pipeline's  construction  of  such  delivery 
facilities  under  blanket  certificate 
authority  will  continue  to  be  subject  to 
the  prior  notice  and  protest  procedures. 


'Id. 
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Also,  in  addition  to  the  prior 
notiHcation  that  pipelines  are  required 
to  give  to  LDCs  and  state  agencies 
before  commencing  section  311 
transportation  service  or.  as  of  the 
effective  date  of  this  Hnal  rule,  blanket 
transportation  service,  the  regulations 
being  adopted  in  the  Commission's 
concurrent  fmal  rule  on  construction  in 
Docket  No.  RM90-1-001  include  a  new 
condition  that  a  pipeline  may  not 
construct  certain  gas  facilities,  including 
a  delivery  tap,  under  either  blanket 
certificate  authority  or  section  311 
authority  until  6  weeks  after  it  has 
published  notice  in  a  local  newspaper  of 
general  circulation. 

Finally,  under  this  rule,  if  an  LDC  will 
not  be  participating  in  a  gas  supply 
arrangement  for  a  customer  in  its 
service  area  by  either  transporting  or 
holding  title  to  the  gaa  at  some  point,  an 
interstate  pipeline  will  not  be  able  to 
rely  on  section  311  authority  to  transport 
the  gas,  unless  the  LDC  certifies  that  the 
interstate  pipeline's  transportation 
service  is  on  the  LDCs  behalf. 

The  Commission  does  not  believe  that 
it  is  necessary  to  require,  as  requested 
by  one  commenter,  that  pipelines' 
notifications  to  LDCs  and  State  agencies 
describe  any  affiliated  relationships,  list 
receipt  and  delivery  points,  and  state 
the  term  of  the  contract  and  whether  the 
service  is  firm  or  interruptible.  The 
identities  of  parties,  contract  term, 
receipt  and  delivery  points,  and  the  firm 
or  interruptible  nature  of  a  service  are 
reflected  in  the  initial  report  that  a 
pipeline  is  required  to  file  pursuant  to 
§  284.106(a)  and  §  284.223(f)  of  the 
regulations  within  thirty  days  after 
commencing  a  section  311 
transportation  service  or  a  blanket 
transportation  service,  respectively.  The 
identities  of  service  agreement  parties 
and  the  firm  or  interruptible  nature  of 
services  are  also  reflected  in  the  notices 
of  self-implementing  part  284 
transactions  published  by  the 
Commission  in  the  Federal  Register. 
These  procedures  demonstrate  that 
LDCs  already  have  access  to  sufficient 
information  to  enable  them  to  determine 
in  a  timely  manner  whether  they  wish  to 
file  complaints  against  particular 
transactions.  A  requirement  that  this 
information  be  provided  to  LDCs  well  in 
advance  of  pipelines'  commencing 
service  would  create  an  advantage  for 
LDCs  under  the  regulations  which  would 
be  counterproductive  to  the 
Commission's  goal  of  promoting 
competition  by  ensuring  a  level  playing 
field. 

Request  for  notice  to  all  LDCs  served 
by  pipeline.  Cal  PUC  asserts  that  a 
pipeline  should  be  required  to  give 


notice  of  any  section  311  or  blanket 
transportation  service  to  every  LDC  on 
its  system  and  to  every  such  LDCs  state 
regulatory  agency,  particularly  if  the 
new  service  is  firm  service. 

Commission  response.  It  is  not 
necessary  that  a  pipeline  give 
notification  to  every  LDC  served  by  its 
system  before  commencing  section  311 
or  blanket  transportation  service  for  a 
new  customer.  A  pipeline  may  not 
commence  any  new  interruptible  or  firm 
transportation  service  for  a  customer 
under  part  284  unless  that  customer  is 
next  in  line  for  such  service  under  the 
pipeline's  approved  tariff  provisions 
implementing  the  first-come,  first-served 
rule. 

Request  for  elimination  of  all  notice 
requirements.  Panhandle  Eastern 
objects  to  the  proposed  notification 
requirement  on  the  grounds  that  a 
pipeline  will  not  be  able  to  determine 
whether  notification  to  an  LDC  and 
state  agency  is  necessary  unless  the 
pipeline  first  determines  whether  the 
shipper  will  be  the  ultimate  recipient  of 
gas  and,  if  not,  who  the  ultimate 
recipient  will  be.  INGAA,  Northwest, 
and  Transco  believe  a  pipeline  should 
be  relieved  of  any  notification 
requirement  if  it  will  be  delivering  gas 
directly  to  an  LDCs  facilities. 

Commission  response.  The 
Commission  does  not  believe  pipelines 
will  experience  any  significant  burdens 
due  to  the  requirement  that  they  give 
prior  notification  of  blanket  certificate 
service  to  a  customer's  LDC  and  that 
LDCs  state  regulatory  agency.  This 
conclusion  is  supported  by  the  fact  that 
pipelines  have  always  been  subject  to 
this  requirement  in  providing  section  311 
transportation  services.  However,  the 
Commission  agrees  that  the  requirement 
of  notification  to  an  LDC  and  its  state 
agency  is  unnecessary  if  the  pipeline  is 
to  deliver  gas  directly  to  the  LDC.  The 
final  rule  makes  this  exception. 

V.  Environmental  Review 

Commission  regulations  require  that 
an  Environmental  Assessment  or  an 
Environmental  Impact  Statement  must 
be  prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.**  The 
Commission  has  categorically  excluded 
certain  actions  from  these  requirements 
not  having  a  significant  effect  on  the 
human  environment.**  The 


**  Order  No.  486.  Regulations  Implementing 
National  Environmental  Policy  Act.  52  FR  47.7897 
(Dec  17. 1967).  FERC  Stats,  k  Regs.  1 3a7B3  (Dec  ia 
1967).  codified  at  18  CFR  pari  38a 

«' 18  CFR  380.4  (1990). 


Commission's  reinterpretation  of  section 
311  of  the  NGPA  is  required  to  satisfy 
the  Court's  decision  in  AGD-Hadson. 
The  amendments  to  the  blanket 
certificate  regulations  modifying  notice 
and  protest  procedures  are  also 
necessary  to  respond  to  the  Court's 
decision  in  AGD-Hadson.*^ 

VL  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  require  that 
OMB  approve  certain  information 
collection  and  recordkeeping 
requirements  imposed  by  an  agency.*^ 
This  final  rule  consolidates  the 
collections  of  information  contained  in 
FERC-549,  Gas  Pipeline  Rates:  NGPA 
title  III  Transactions,  Revisions  to 
Regulations  Governing  Transportation 
under  Section  311  of  the  Natural  Gas 
Policy  Act  of  1978  (1902-0086)  and  FERC 
549-A,  Gas  Pipeline  Rates:  NGPA  Title 
III  Transactions  RE  Interim  Rule, 
Revisions  to  Regulations  Governing 
Transportation  under  section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (1902- 
0160).  The  consolidated  information 
collection  requirements  are  being 
submitted  to  OMB  for  its  review.  Data 
Collection  under  FERC-537,  Gas  Pipeline 
Certificates:  Construction,  Acquisition, 
and  Abandonment  (1902-0060),  is  the 
same  as  set  forth  in  the  Notice  of 
Proposed  Rulemaking.  Therefore  there 
will  be  no  change  in  current  burden 
associated  with  the  reporting 
requirements  in  this  Final  Rule. 

Interested  persons  may  obtain 
information  on  the  requirements  of  the 
regulations  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426  (Attention:  Michael  Miller 
(202)  208-1415).  Comments  on  the 
requirements  of  the  regulations  can  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB. 

An  estimated  294  respondents  will  be 
affected  by  the  final  rule.  The 
respondents  will  consist  mostly  of 
natural  gas  pipeline  companies.  The 
public  reporting  burden  with  respect  to 
the  filing  requirements  of  FERC-549  is 
estimated  to  average  2.7  hours  per 
response. 

List  of  Subjects 

18  CFR  Part  157 

Administrative  practice  and 
procedure.  Natural  gas,  Reporting  and 
recordkeeping  requirements. 


**  See  18  CFR  380.4(a)(2)(ii)  ana  la)(27)  (1990). 
♦'  S  CFR  1320.13. 
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18  CFR  Part  284 

Continental  shelf,  Natural  gas, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  parts  157  and  284, 
chapter  L  title  18,  Code  of  Federal 
Regulations,  as  set  forth  below,  eH'ective 
November  4, 1991. 

By  direction  of  the  Commission. 
Commissioner  Trabandt  concurred  with  a 
separate  statement  to  be  issued  later. 
Lois  D.  Cashell, 
Secretary. 

PART  157— APPLICATIONS  FOR 
CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  ACT 

1.  The  authority  citation  for  part  157  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C  717-7l7w:  42  U.S.C 
7101-735a  E.G.  12009,  3  CFR  1978  Comp.,  p. 
142: 15  U.S.C.  3301-3432. 

§157.205    [Amended] 

2.  In  §  157.205,  paragraph  (a) 
introductory  text,  the  words  "or 

§  284.223{br  and  "or  by  part  284"  are 
deleted,  and  the  word  "or"  is  inserted 
before  the  word  "157.219(b)". 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

3.  The  authority  citation  for  part  284  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w;  Natural  Gas 
Policy  Act  of  1978, 15  U.S.C.  3301-3432;  Outer 
Continental  Shelf  L,and8  Act  of  1953,  43 
U.S.C.  1331-1356;  42  U.S.C.  7101-7352;  E.G. 
12009,  3  CFR  1978  Comp.,  p.  142. 

4.  In  S  284.102,  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 

§  284.102    TransportaMon  by  Interstate 
pipelines. 

.  (d)  Transportation  of  natural  gas  is 
not  on  behalf  of  an  intrastate  pipeline  or 
local  distribution  company  or  authorized 
under  this  section  unless: 

(1)  The  intrastate  pipeline  or  local 
distribution  company  has  physical 
custody  of  and  transports  the  natural 
gas  at  some  point;  or 

(2)  The  intrastate  pipeline  or  local 
distribution  company  holds  title  to  the 
natural  gas  at  some  point,  which  may 
occur  prior  to,  during,  or  after  the  time 
that  the  gas  is  being  transported  by  the 
interstate  pipehne,  for  a  purpose  related 
to  its  status  and  functions  as  an 


intrastate  pipeline  or  its  status  and 
functions  as  a  local  distribution 
company;  or 

(3)  The  gas  is  delivered  at  some  point 
to  a  customer  that  either  is  located  in  a 
local  distribution  company's  service 
area  or  is  physically  able  to  receive 
direct  deliveries  of  gas  from  an  ■ 
intrastate  pipeline,  and  that  local 
distribution  company  or  intrastate 
pipeline  certi^es  that  it  is  on  its  behalf 
that  the  interstate  pipeline  is  providing 
transportation  service. 

(e)  An  interstate  pipeline  shall  obtain 
from  it  shippers  certifications  including 
sufficient  information  to  verify  that  their 
services  qualify  under  this  section.  An 
interstate  pipeline  shall  file  by  January 
3, 1992,  any  tariff  revisions  or  additions 
necessary  to  clarify  that  it  may  require 
such  certifications.  Prior  to  commencing 
transportation  service  described  in 
paragraph  (d)(3)  of  this  section,  an 
interstate  pipeline  must  receive  the 
certification  required  from  a  local 
distribution  company  or  an  intrastate 
pipeline  pursuant  to  paragraph  (d)(3). 

5.  In  S  284.122,  paragraph  (a) 
introductory  text  is  revised  and  new 
paragraphs  (d)  and  (e)  are  added  to  read 
as  follows: 

§  284.122    Transportation  by  Intrastate 
pipelines. 

(a)  Subject  to  paragraphs  (d)  and  (e) 
of  this  section,  other  provisions  of  this 
subpart,  and  the  applicable  conditions 
of  Subpart  A  of  this  part,  any  intrastate 
pipeline  may,  without  prior  Commission 
approval,  transport  natural  gas  on 
behalf  of:*  *  * 


(d)  Transportation  of  natural  gas  is 
not  on  behalf  of  an  interstate  pipeline  or 
local  distribution  company  served  by  an 
interstate  pipeline  or  authorized  under 
this  section  unless: 

(1)  The  interstate  pipeline  or  local 
distribution  company  has  physical 
custody  of  and  transports  the  natural 
gas  at  some  point;  or 

(2)  The  interstate  pipeline  or  local 
distribution  company  holds  tide  to  the 
natural  gas  at  some  point,  which  may 
occur  prior  to.  during,  or  after  the  time 
that  the  gas  is  being  transported  by  the 
intrastate  pipeline,  for  a  purpose  related 
to  its  status  and  functions  as  an 
intrastate  pipeline  or  its  status  and 
functions  as  a  local  distribution 
company. 

(e)  If  the  transportation  service 
commenced  prior  to  August  2, 1990,  and 
the  requirements  of  paragraph  (e)  of  this 
section  are  not  satisfied,  transportation 
service  is  not  authorized  under  this 
section  after  January  31, 1992. 


6.  In  S  284.223.  paragraph  (a)  is 
revised,  paragraphs  (b)  and  (c)  are 
removed,  paragraphs  (d),  (e),  (f),  (g),  and 
(h)  are  redesignated  as  paragraphs  (b). 
(c),  (d),  (e).  and  (f),  redesignated 
paragraph  (d)(l)(vi)  is  revised  and 
paragraphs  (d)(2),  (d)(3),  and  (d)(4)  are 
added  to  read  as  follows: 

§  284.223    Transportation  by  interstate 
pipelines  on  t>etialf  of  shippers  ott>er  tttan 
interstate  ptpeHnes. 

(a)  Subject  to  the  provisions  of  this 
subpart  and  the  conditions  of  Subpart  A 
of  this  part,  any  interstate  pipeline 
issued  a  certificate  under  S  284.221  is 
authorized,  without  prior  notice  to  or 
approval  by  the  Commission,  to 
transport  natural  gas  for  any  duration 
for  any  shipper  for  any  end-use  by  that 
shipper  or  any  other  person. 

(d)  Reporting  requirements — (1)  Initial 
full  report  '  *  * 

(vi)  If  such  transportation  is  provided 
to  a  customer  that  is  located  in  the 
service  area  of  a  local  distribution 
company  and  the  interstate  pipeline  will 
not  be  delivering  the  customer's  gas  to 
that  local  distribution  company,  a 
statement  that  the  interstate  pipeline 
notified  the  local  distribution  company 
and  the  local  distribution  company's 
appropriate  regulatory  agency  in  writing 
of  the  proposed  transportation  prior  to 
commencement. 

(2)  Subsequent  reports,  (i)  An 
interstate  pipeline  that  files  an  initial 
report  under  paragraph  (d)(1)  of  this 
section  must  amend  that  report  to  reflect 
any  material  change  in  the  pertinent 
transportation  arrangement. 

(ii)  Any  changes  in  the  initial  report 
required  by  this  paragraph  must  be  filed 
with  the  Commission  within  thirty  days 
of  the  related  changed  circumstances, 
and  must  be  signed  under  oath  by  a 
senior  official  of  the  company,  and 
consist  of  an  original  and  five 
conformed  copies. 

(3)  Annual  report  Not  later  than  May 
1  of  each  year,  each  interstate  pipeline 
must  file  with  the  Commission  an 
annual  report  that  contains,  for  each 
docketed  transportation  service 
provided  during  the  preceding  calendar 
year  under  authority  of  this  section,  the 
following  information: 

(i)  The  docket  number  assigned  to  the 
transaction; 

(ii)  Total  volumes  transported  for  the 
transaction;  and 

(iii)  Total  revenues  received  for  the 
transaction. 

(4)  Notification  of  termination.  Not 
later  than  30  days  after  the  termination 
of  any  transportation  arrangement  under 
this  section,  the  interstate  pipeline 
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company  must  file  with  the  Commission 
an  original  and  five  conformed  copies  of 
3  statement  including  the  following 
information: 

(i)  The  docket  number  assigned  to  the 
transaction  and  the  date  the  transaction 
was  terminated; 

(ii)  The  total  volumes  transported 
under  the  arrangement; 

(iii)  The  total  revenues  received;  and 

(iv)  A  statement  certifying  that  the 
service  was  provided  under  the  terms 
and  conditions  previously  reported  in 
this  docket. 
*        •        #        *        * 

7.  New  S  284.227  is  added  to  read  as 
follows: 

§  284.227    Certain  transportation  by 
Intrastate  pipelines. 

(a)  Blanket  certificate.  A  blanket 
certificate  shall  issue  under  this  section 
to  any  intrastate  pipeline  that  transports 
and  delivers  in  its  state  of  operation 
directly  to  an  end  user  in  that  state  gas 
received  by  the  intrastate  pipeline  from 
a  gatherer  that  gathered  the  gas  in 
adjacent  Federal  waters  or  onshore  or 
offshore  in  an  adjacent  state. 

(b)  Effective  date.  If  an  intrastate 
pipeline  is  providing  a  transportation 
service  described  in  paragraph  (a)  of 
this  section  as  of  February  1, 1992,  and 
the  service  is  not  a  qualifying  service 
under  §  284.122  of  subpart  C  of  this  part, 
a  blanket  certificate  shall  issue  under 
paragraph  (a)  of  this  section  and  become 
effective  as  of  February  1, 1992.  If  an 
intrastate  pipeline  is  not  providing  a 
transportation  service  described  in 
paragraph  (a)  of  this  section  as  of 
February  1. 1992  the  blanket  certificate 
shall  issue  and  become  effective  on  the 
date  that  the  intrastate  pipeline 
commences  such  a  service  that  is  not  a 
qualifying  service  under  §  284.122  of 
subpart  C  of  this  part. 

(c)  Acceptance  of  certificate.  An 
intrastate  pipeline  shall  be  deemed  to 
have  accepted  a  blanket  certificate 
under  this  section  if  it  continues  after 
February  1, 1992,  a  service  described  in 
paragraph  (a)  of  this  section  that  is  not  a 
qualifying  service  under  §  284.122  of 
subpart  C  or  commences  such  a  service 
after  November  4, 1991. 

(d)  Conversion  report.  The  first  report 
filed  pursuant  to  §  284.126  of  subpart  C 
by  an  intrastate  pipeline  for  a  service 
authorized  under  this  section  shall  state 
that  the  service  is  being  provided  under 
this  section.  If  service  under  this  section 
is  an  extension  of  service  originally 
commenced  under  subpart  C  of  this  part, 
the  first  required  report  shall  be  the 
subsequent  report  pursuant  to 

S  284.126(b)  of  subpart  C.  which  shall 
identify  the  ST  docket  number  in  which 
the  initial  report  for  the  service  was 


filed  when  the  service  initially 
commenced  under  subpart  C. 

(e)  Terms  and  conditions.  An 
intrastate  pipeline's  blanket  certificate 
transportation  authority  under  this 
section  is  subject  to  its  compliance  with 
all  terms  and  conditions  of  subpart  C  of 
this  part,  except  that  service  under  this 
section  does  not  have  to  be  on  behalf  of 
an  interstate  pipeline  or  local 
distribution  company  served  by  an 
interstate  pipeline. 

(f)  Pregrant  of  abandonment. 
Abandonment  of  transportation 
services,  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act,  is  authorized  upon  the 
expiration  of  the  contractual  term  of 
each  individual  arrangement  authorized 
by  a  blanket  certificate  under  this 
section. 

(g)  Effect  of  certificate.  Acceptance  of 
a  certificate  issued  under  this  section  or 
conduct  of  activity  authorized  under  this 
section  will  not  subject  the  certificate 
holder  to  the  Natural  Gas  Act 
jurisdiction  of  the  Commission  except  to 
the  extent  necessary  to  enforce  the 
terms  and  conditions  of  the  certificate. 

Appendix  to  Preamble 

Commenters 

Docket  No.  RM90-7-000 

American  Paper  Institute 

American  Public  Gas  Assoc.  (APGA)' 

ANR  Pipeline  and  Colorado  Interstate  Gas 

Co.  (ANR)' 
AJ*.  Green  Industries 
Arkla  Pipeline  Group  (Arkla) 
Associated  Gas  Distributors  (AGD)' 
Association  of  Texas  Intrastate  Natural  Gas. 

Pipelines  (Texas  Intrastates) 
California  State  Public  Utilities  Co.  (Cal  PUC) 
CNG  Transmission  Corp.  (CNG) 
Cascade  Natural  Gas  Corp.  (Cascade) 
Dayton-Montgomery  County  Park  District 

(Dayton-Montgomery) 
El  Paso  Natural  Gas  Co.  (El  Paso) 
Enron  Gas  Marketing.  Inc.  (EGMI) 
Entrade  Corp.  and  PSl  Marketing  (Entrade) 
Germantown  City  and  Germantown  Area 

Concerned  Citizens'  Association 

(Germantown) 
Houston  Pipeline  Co. 
Indicated  Shippers' 
Independent  Petroleum  Association  of 

America  (IPAA) 
Interstate  Natural  Gas  Assoc,  of  America 

(INGAA)' 
Iowa  Illinois  Gas  and  Electric  Co.  (Iowa 

Illinois) 
JMC  Fuel,  Inc.  et  al.  (JMC  Fuel) 
Long  Island  Lighting  Co.  and  Virginia  Natural 

Gas,  Inc.  (LILCO)' 
Miami  Valley  Counsel  for  Native  Americans, 

et  al.  (Miami  Valley  Counsel)' 
Michigan  Consolidated  Gas  Co.  (Michcon)' 
Mississippi  Valley  Gas  Co.  (Mississippi 

Valley) 
Natural  Gas  Pipeline  Co.  of  America 

(Natural) 


■  Also  filed  reply  comments. 


New  York  Public  Service  Commission 

(NYPSC) 
Northern  Illinois  Gas  Co.  (Northern  Illinois) 
Northern  Natural  Gas,  et  al.  (Enron)' 
Northwest  Pipeline  Co.  (Northwest) 
Oklahoma  Natural  Gas  Co.  and  ONG 

Transmission  Co.  (Oklahoma) 
Panhandle  Eastern  Pipeline  Co.,  et  al. 

(Panhandle  Eastern) 
Peoples  Natural  Gas  Co.,  et  al.  (Peoples) 
Process  Gas  Consumers  Group,  et  al.  (Process 

Gas)' 
Southern  California  Gas  Co.  (SoCal) 
States  Consumer  Advocates 
Tejas  Power  Corp. 

Texas  Gas  Transmission  Corp.  (Texas  Gas) 
Tennessee  Gas  Pipeline  Corp.  (Tennessee) ' 
Transcontinental  Gas  Pipeline  Corp. 

(Transco) 
Transok,  Ina 

United  Distribution  Co.  (UDC) ' 
United  Gas  Pipeline  Companies  (UGP)' 
VHC  Gas  Systems,  LP.  (VHC  Gas)' 
Williams  Gas  Marketing  Co.  (Williams  Gas) 
Williams  Natural  Gas  Co.  (Williams  Natural] 
Willcox  City,  Arizona  and  Arizona  Electric 

Power  Cooperative,  Inc.  (Willcox  City)' 
[PR  Doc.  91-23898  Filed  10-3-91;  8:45  a.m.) 
BILUNO  CODE  S717-01-M 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  200 
RIN  3220-AA90 

General  Administration 

agency:  Railroad  Retirement  Board. 
action:  Final  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  hereby  amends  §  200.8  of 
its  regulations  in  order  to  make  it  clear 
that  the  Board  has  the  authority  to 
prevent  a  Board  employee  from  being 
compelled  to  testify  in  a  deposition, 
trial,  or  other  similar  proceeding, 
concerning  information  acquired  in  the 
course  of  performing  official  duties  or 
because  of  the  employee's  official 
capacity,  where  the  provision  of  such 
testimony  would  interfere  with  the 
employee's  official  duties  and  where  the 
information  sought  may  be  obtained  by 
means  other  than  by  testimony  of  the 
employee. 
EFFECTIVE  DATE:  October  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  W.  Sadler,  Assistant  General 
Counsel,  Railroad  Retirement  Board,  844 
Rush  Street,  Chicago,  Illinois  60611,  (312) 
751-4513,  FTS  388-^513,  TDD  (312)  751- 
4701,  TDD  FTS  386-4701. 
8UPPL£MENTARV  INFORMATION:  The 

Raiboad  Retirement  Board  (Board)  is 
charged  with  the  administration  of  both 
the  Railroad  Retirement  Act  (RRA)  (45 
U.S.C.  231  et  seq.)  and  the  Railroad 
Unemployment  Insurance  Act  (RUIA) 
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(45  U.S.C.  351  et  seq.].  More  and  more 
frequently  in  recent  years,  Board 
employees  have  been  requested  or 
subpoenaed  to  provide  testimony,  in  a 
deposition,  trial,  or  other  similar 
proceeding,  concerning  information 
acquired  in  the  course  of  performing 
official  duties  or  because  of  the 
employee's  official  capacity.  This 
increase  has  been  particularly  marked 
in  divorce  proceedings  after  the 
amendment  of  section  14  of  the  RRA  (45 
U.S.C.  231m)  in  1983  to  permit  certain 
portions  of  a  railroad  retirement  annuity 
to  be  divided  as  part  of  a  division  of 
property  in  such  proceeding.  The 
information  sought  by  such  subpoenas, 
particularly  an  estimate  of  benefits 
payable  at  retirement  or  the  amount  of 
benefits  currently  being  paid  or  a 
description  of  the  types  of  benefits 
payable  under  the  RRA,  can  generally 
be  easily  furnished  in  a  letter  without 
the  necessity  of  a  Board  employee 
taking  time  from  his  or  her  official  duties 
to  testify  in  a  proceeding  involving  non- 
Federal  litigants.  See  §  2g5.4(d]  of  this 
chapter. 

Section  200.8(d]  of  the  Board's 
regulations  sets  forth  the  procedures  to 
be  followed  when  a  Board  employee 
receives  a  subpoena.  The  Board  is 
amending  this  section  by  the  inclusion 
of  a  policy  statement  as  the  new  first 
paragraph  of  S  200.8(d)  in  order  to  make 
it  clear  that  the  Board  has  the  authority 
to  prevent  its  employees  from  testifying 
where  the  provision  of  such  testimony 
would  interfere  with  the  employee's 
official  duties.  The  remaining 
paragraphs  are  appropriately 
renumbered. 

The  Board  also  is  redesignating 
paragraphs  (f).  (g)  and  (h)  and  adding  a 
new  paragraph  (0  to  §  200.8  which 
provides  for  a  procedure  for  requesting 
the  voluntary  testimony  of  a  Board 
employee.  Finally,  the  Board  is  adding  a 
new  paragraph  (j)  which  provides  that 
the  Board  will  request  the  assistance  of 
the  Department  of  Justice  where  such 
assistance  is  necessary  in  order  to 
represent  the  interests  of  the  Board  and 
its  employees.  This  new  paragraph 
simply  reflects  what  has  been  and 
currently  is  the  practice  of  the  Board  in 
such  matters. 

The  Board  published  this  rule  as  a 
proposed  rule  on  June  24. 1991  (56  PR 
28731),  inviting  comments  by  July  24, 
1991.  No  comments  were  received. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
12291.  Therefore,  no  regulatory  impact 
analysis  is  required.  In  addition,  this 
rule  does  not  impose  any  information 
collections  within  the  meaning  of  the 
Paperwork  Reduction  Act. 


List  of  Subjects  in  20  CFR  Part  200 

Railroad  employees,  Railroad 
retirement.  Railroad  unemployment 
insurance. 

For  the  reasons  set  out  in  the 
preamble,  title  20,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  200— GENERAL 

ADMINISTRATION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231(b)(5)  and  45  U.S.C. 
362:  {  200.4  also  issued  under  5  U.S.C.  552; 
S  200.5  also  issued  under  5  U.S.C.  552a; 
S  200.6  also  issued  under  5  U.S.C.  552b;  and 
S  200.7  also  issued  under  31  U.S.C.  3717. 

2.  Section  208.8(b)  is  amended  by 
adding  at  the  end  thereof  the  following 
new  definition,  to  read  as  follows: 

§  200.8    Disclosure  of  infonnatlon  obtained 
In  ttie  administration  of  the  Railroad 
Retirement  Act  and  tt>e  Railroad 
Unemployment  Insurance  Act 

*        *        •        •        • 

(b)  •  •  • 

Testify  and  testimony.  The  terms 
testify  and  testimony  include  both  in- 
person  oral  statements  before  a  court  or 
a  legislative  or  administrative  body  and 
statements  made  in  the  form  of 
depositions,  interrogatories, 
declarations,  affidavits  or  other  means 
of  formal  participation  in  such 
proceedings. 


§200.6    [Amended] 

3.  Section  200.8  is  amended  by 
redesignating  paragraphs  (d)  (1),  (2),  and 
(3)  as  (d)  (2),  (3).  and  (4).  respectively, 
and  by  adding  the  following  new 
paragraph  (d)(1)  to  read  as  follows: 
***** 

(d)  Subpoenas — statement  of  policy 
and  general  rule.  (1)  It  is  the  policy  of 
the  Board  to  provide  information,  data, 
and  records  to  non-Federal  litigants  to 
the  same  extent  and  in  the  same  manner 
that  they  are  available  to  the  general 
public.  'The  availability  of  Board 
employees  to  testify  before  state  and 
local  courts  and  administrative  and 
legislative  bodies,  as  well  as  in  Federal 
court  and  administrative  proceedings 
which  involve  non-Federal  litigants, 
concerning  information  acquired  in  the 
course  of  performing  their  official  duties 
or  because  of  the  employee's  official 
capacity,  is  governed  by  the  Board's 
policy  of  maintaining  strict  impartiality 
with  respect  to  private  litigants  and 
minimizing  the  disruption  of  an 
employee's  official  duties.  Thus,  the 
Board  may  refuse  to  make  an  employee 


available  for  testimony  under  this 
paragraph  or  paragraph  (e)  or  (f)  of  this 
section  if  it  determines  that  the 
information  sought  is  available  other 
than  through  testimony  and  where 
making  such  employee  available  would 
cause  disruption  of  agency  operations. 
However,  this  paragraph  does  not  apply 
to  any  civil  or  criminal  proceeding 
where  the  United  States,  the  Railroad 
Retirement  Board,  or  any  other  Federal 
agency  is  a  party;  to  Congressional 
requests  or  subpoenas  for  testimony;  to 
consultative  services  and  technical 
assistance  provided  by  the  Board  or  the 
agency  in  carrying  out  its  normal 
program  activities;  to  employees  serving 
as  expert  witnesses  in  connection  with 
professional  and  consultative  services 
rendered  as  approved  outside  activities 
(in  cases  where  employees  are  providing 
such  outside  services,  they  must  state 
for  the  record  that  the  testimony 
represents  their  own  views  and  does  not 
necessarily  represent  the  official 
position  of  the  agency);  or  to  employees 
making  appearances  in  their  private 
capacity  in  legal  or  administrative 
proceedings  that  do  not  relate  to  the 
official  business  of  the  agency  (such  as 
cases  arising  out  of  traffic  accidents, 
crimes,  domestic  relations,  etc.)  and  not 
involving  professional  and  consultative 
services  as  described  above. 


§200.8    [Amended] 

4.  Section  200.8  is  amended  by 
redesignating  paragraphs  (f),  (g),  and  (h), 
as  (g),  (h),  and  (i)  and  by  adding  new 
paragraph  (f)  and  a  new  paragraph  (j)  to 
read  as  follows: 
***** 

(f)  Requests  for  voluntary  testimony. 
All  requests  for  testimony  by  a  Board 
employee  in  his  or  her  official  capacity 
must  be  in  writing  and  directed  to  the 
Deputy  General  Counsel.  They  shall 
state  the  nature  of  the  requested 
testimony,  why  the  information  is  not 
available  by  any  other  means,  and  the 
reasons,  if  any,  why  the  testimony 
would  be  in  the  interest  of  the  Board  or 
the  Federal  government. 
***** 

(j)  The  Deputy  General  Counsel  or  his 
designee  will  request  the  assistance  of 
the  Department  of  Justice  where 
necessary  to  represent  the  interests  of 
the  agency  and  its  employees  under  this 
section. 

Dated:  September  25, 1991. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  of  the  Board. 
[FR  Doc.  91-23816  Filed  10-3-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVM^ES 

Food  and  Drug  Administration 

21  CFR  Part  429 

(Docket  No.  t1N-et73] 

Fees  for  Certifybig  Insulin  Drugs 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Interim  rule;  opportunity  for 

public  comment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  interim 
regulations  to  revise  the  fee  schedule  for 
insulin  certification  services.  Under  the 
revision,  FDA  will  charge  a  fixed  fee  for 
each  master  lot  or  batch  submitted  for 
certification.  The  changes  in  fee 
schedule  reflect  a  change  in  agency 
testing  policy  for  certification  and 
release  of  batches  of  insulin.  The 
changes  in  fees  will  allow  FDA  to 
continue  to  maintain  an  adequate 
insulin  certification  pro-am  as  required 
by  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act).  The  fees  are  intended  to 
recover  the  full  costs  of  operation  of 
FDA's  insulin  certification  program, 
including  the  unfunded  liability  of  the 
Civil  Service  Retirement  Fund  and 
appropriate  overhead  costs  of  the  Public 
Health  Service  and  Department  of 
Health  and  liuman  Services. 
DATES:  Interim  rule  effective  November 
4. 1991,  comments  by  December  3. 1991. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  RockvUle.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Petak.  Division  of  Financial 
Management  (HFA  120),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1766. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  insulin  certification  program  was 
established  on  December  22, 1941.  by 
amendment  to  the  act.  The  insulin 
amendment,  section  506  of  the  act  (21 
U.S.C.  356),  requires  the  Secretary  of 
Health  and  Human  Services,  and  by 
delegation  FDA.  to  promulgate 
regulations  providing  for  the 
certification  of  batches  of  drugs 
composed  wholly  or  partly  of  insulin. 
Under  FDA's  insulin  certification 
program,  samples  of  the  master  lot  of 
insulin  crystals  and  insulin  finished 
dosage  forms  are  submitted  to  FDA  for 
certification.  The  requirements  for 
certification  are  described  in  FDA's 


regulations  (21  CFR  pari  429).  A  batch  is 
certified  if  it  conforms  to  the  applicable 
standards  of  identity,  quality,  strength, 
and  purity  for  that  product.  FDA 
certifies  a  batch  as  safe  and  effective  for 
use  after  analysis  of  all  information 
pertinent  to  that  batch,  including  the 
results  of  tests  and  assays  conducted  by 
both  the  manufacturer  and  FDA.  In 
addition,  it  should  be  noted  that  insulin 
drug  products  are  subject  to  approval 
under  the  new  drug  procedures  of  the 
act  (21  U.S.C.  355,  21  CFR  Part  314). 

Section  506(b)  (5)  of  the  act  (21  U.S.C. 
356(b)  (5))  requires  FDA  to  establish 
such  fees  as  are  necessary  to  provide, 
equip,  and  maintain  an  adequate 
certijfication  service.  These  fees  are 
intended  to  recover  the  full  costs  of 
operation  of  FDA's  insulin  certification 

program.  The  current  fee  schedule,  

which  is  specified  in  §  429.55(b]  (21  CFR 
429.55(b)),  was  adopted  as  a  Hnal 
regulation  in  the  Federal  Register  of 
January  7, 1983  (48  FR  787),  and  it  has 
not  been  revised  since  that  time. 

Previous  fees  have  been  imposed  for 
each  individual  test  conducted  by  FDA. 
As  explained  in  more  detail  below,  FDA 
has  made  some  changes  and  anticipates 
further  changes  in  the  kinds  and  number 
of  tests  it  conducts  to  ensure  compliance 
with  applicable  standards  of  identity, 
quality,  strength,  and  purity.  FDA 
concludes  that  a  revised  fee  schedule  is 
needed  to  take  account  of  these 
changes.  The  revised  fee  schedule  also 
reflects  changes  to  the  agency's  method 
of  calculating  the  costs  of  operating  the 
insulin  certification  program. 

A.  Changes  in  FDA-Conducted  Tests 

Revisions  in  fee  schedules  are  made 
necessary  by  changes  in  FDA  test 
methods  and  procedures.  Over  the  past 
several  years,  new  procedures  have 
been  developed  and  adopted  for 
analyzing  insulin  products.  In  particular, 
FDA  has  adopted  the  high  performance 
liquid  chromatography  (HPLC)  assay 
procedure  to  measure  insulin  potency. 
The  HPLC  procedure  is  a  physical- 
chemical  test  that  replaces  i.he  rabbit 
bioassay.  Adoption  of  HPLC  testing  has 
reduced  the  agency's  need  to  use  large 
numbers  of  rabbits  in  certification 
testing.  Currently,  rabbits  are  used 
solely  for  "bioidentity"  confirmation 
tests,  i.e..  to  confirm  that  the  product 
being  assayed  is  biologically  active. 
HPLC  potency  testing  is  now  in  use  for 
all  insulin  products,  including  the  insulin 
dosage  forms  that  formerly  were  tested 
for  insulin  content  by  the  Kjeldahl 
nitrogen  procedure.  The  use  of  the  HPLC 
assay  method  has  altered  significantly 
the  certification  testing  procedures  and 
has  made  the  current  fee  schedule 
obsolete. 


The  agency  expects  that  further 
changes  in  certification  testing  methods 
and  procedures  may  be  undertaken.  As 
a  way  of  reducing  the  need  for  frequent 
changes  in  the  fee  schedule  to 
accommodate  changes  in  test  methods 
and  procedures,  the  agency  is  adopting 
a  fixed  fee  schedule  for  insulin 
certification  services.  Under  the 
revision,  a  single  fee  will  be  charged  for 
each  master  lot  and  dosage  form  batch 
submitted  for  certification.  The  adoption 
of  fixed  fees  should  reduce  variations  in 
revenue  and  thus  ensure  that  FDA  will 
recover  the  total  costs  of  the  insulin 
certification  program.  In  addition,  fixed 
fees  will  make  it  easier  for 
manufacturers  to  predict  the  costs  of 
obtaining  insulin  certification.  Thus,  a 
single  fixed  fee  will  be  imposed 
regardless  of  the  kind  and  number  of 
tests  FDA  needs  to  conduct  to  determine 
whether  an  insulin  crystal  master  lot 
and  an  insulin  dosage  form  batch  meet 
the  standards  for  certification. 

B.  Changes  to  Method  of  Calculating 
Program  Costs 

The  act  requires  FDA  to  establish 
such  fees  as  are  necessary  to  provide, 
equip,  and  maintain  an  adequate 
certification  service.  These  fees  are 
intended  to  recover  the  full  costs  of 
operation  in  FDA's  insulin  certification 
program.  Previous  fees  have  not 
reflected  all  applicable  overhead  costs 
for  the  program.  The  new  fee  schedule 
reflects  these  overhead  costs,  including 
costs  of  management  support  provided 
by  both  the  Public  Health  Service  and 
the  Office  of  the  Secretary,  personnel 
costs  for  the  unfunded  liability  portion 
of  the  Civil  Service  Retirement  Fund, 
and  ancillary  costs  of  space,  equipment, 
travel,  and  supplies.  In  addition,  the  fees» 
will  increase  at  a  rate  equal  to  Federal 
salary  increases,  commencing  with  pay 
raises  on  or  after  January  1, 1993.  The 
agency  will  notify  manufacturers  of 
insulin  products  of  the  exact  fees  when 
there  is  a  fee  increase.  All  cost 
estimates  are  described  in  detail  in  a 
1991  FDA  study  of  the  insulin 
certification  program.  A  copy  of  the 
study  has  been  placed  on  file  at  the 
Dockets  Management  Branch  (address 
above). 

As  noted,  FDA  is  now  imposing  a 
single,  fixed  fee  for  each  certificate 
issued.  Separate  fees  are  assigned  for 
both  dosage  form  batch  and  master  lot 
certification.  The  fee  for  certification  of 
a  master  lot  is  $3,900.  The  fee  for 
certification  for  a  dosage  form  batch  is 
$2,800.  Documents  setting  forth  the  basis 
on  which  the  new  fee  schedule  was 
established  are  available  for  review  in 
the  Dockets  Management  Branch 
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(address  above),  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

II.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(5)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

III.  Economic  Impact 

The  agency  has  considered  the 
economic  impact  of  this  interim  rule  and 
has  determined  that  it  does  not  require 
either  a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12291.  or  a 
regulatory  flexibility  analysis,  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  FDA  estimates  that  the 
total  increase  in  fees  will  be  no  greater 
than  $500,000  per  year.  Furthermore. 
FDA  expects  that  the  increased 
revenues  obtained  will  enable  FDA  to 
improve  its  administrative  and 
laboratory  testing  certification 
procedures.  The  increased  efficiency  of 
the  agency's  processing  of 
manufacturers'  requests  for  certification 
should  reduce  the  costs  borne  by 
manufacturers  in  withholding  insulin 
products  from  the  market  pending 
certification.  Therefore,  the  agency  has 
determined  that  this  interim  rule  is  not  a 
major  rule  as  defined  in  Executive  Order 
12291.  Further,  the  agency  certifies  that 
the  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IV.  Effective  Date  and  Opportunity  for 
Public  Ckmunent 

The  agency  is  issuing  this  amendment 
as  an  interim  rule  effective  November  4. 
1991.  The  establishment  of  fees 
necessary  to  provide,  equip,  and 
maintain  an  adequate  certification 
service  for  insulin  has  been  mandated 
by  Congress  under  section  506(b)  of  the 
act  (21  U.S.C.  356(b)).  As  certification 
services  are  provided  to  manufacturers 
directly  by  FDA,  the  setting  of  a  fee 
schedule  to  pay  for  these  services  is  a 
matter  particularly  within  the  purview 
and  expertise  of  the  agency.  The  fees 
established  by  this  regulation  have  been 
based  on  cost  accounting  methods  using 
data  compiled  by  the  agency.  The  fees 
reflect  additional  charges  for  overhead 
and  unfunded  liability  of  the  Civil 
Service  Retirement  System.  The  cost 
accounting  methods  used  are  the  same 
as  those  used  in  support  of  the  fee 
schedule  set  in  earlier  rulemakings,  on 
which  FDA  invited  comments,  but 
received  none.  Furthermore,  if  the  new 
fee  schedule  is  not  put  in  place  soon, 


FDA  will  not  be  able  to  respond  to  the 
industry  demands  for  insulin 
certification  services  as  described 
above,  with  resulting  delays,  added 
costs  to  industry  and  patients,  and 
possible  product  shortages.  For  all  of 
these  reasons.  FDA  finds,  for  good 
cause,  that  providing  for  notice  and 
public  comment  prior  to  the 
establishment  of  these  fees  is  not  in  the 
public  interest  and  may  be  dispensed 
with  under  5  U.S.C.  553(b)(B). 

The  agency  believes,  however,  that  it 
is  appropriate  to  invite  and  consider 
public  comments  on  these  requirements. 
Therefore,  under  §  10.40(e)  (21  CFR 
10.40(e))  interested  persons  may.  on  or 
before  [December  3, 1991.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
document.  The  agency  will  use  any 
comments  received  to  determine 
whether  the  interim  rule  should  be 
modified.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identiHed  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  429 

Administrative  practice  and 
procedure.  Drugs.  Labeling.  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs.  21  CFR  part  429  is 
amended  as  follows: 

PART  429— DRUGS  COMPOSED 
WHOLLY  OR  PARTLY  OF  INSULIN 

1.  The  authority  citation  for  21  CFR 
Part  429  continues  to  read  as  follows: 

Authority:  Sees.  502,  506,  701  of  the  Federal 
Food  Drug,  and  CoBmetic  Act  (21  U.&C  352, 
356.  371). 

2.  Section  429.55  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S429.5S    Fms. 

*         *         •         *         * 

(b)  The  fees  for  insulin  samples 
submitted  for  certification  services 
under  S  429.40(d)  are  as  follows: 

(1)  $3,900  for  each  master  lot  or 
mixture  of  two  or  more  master  lots  or 
parts  thereof. 

(2)  $2,800  for  each  dosage  form  batch. 

(3)  The  fees  established  in  this 
paragraph  will  increase  as  Federal 
salary  costs  increase.  The  rate  of 
increase  will  be  equal  to  Federal  salary 


increases,  commencing  with  pay  raises 
on  or  after  January-!,  1993.  Notification 
of  the  exact  fees  established  after 
adjustment  will  be  communicated 
directly  to  the  manufacturers  of  insulin 
products. 

Dated:  July  31, 1991. 
David  A  KeHler. 

Commissioner  of  Food  and  Drugs. 

(FR  Doc.  91-23936  Filed  10-3-91;  8:45  am] 
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21  CFR  Part  1220 

[Docket  No.  91N-03381 

Regulations  Under  the  Tm  Importation 
Act;  Tea  Standards 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment  of  tea  standards  for  the 
year  beginning  May  1, 1991,  and  ending 
April  30, 1992.  The  tea  standards  are 
provided  for  under  the  Tea  Importation 
Act  (the  Act).  The  Act  prohibits  the 
importation  of  a  tea  that  is  inferior  to 
the  annual  tea  standard.  Under  the  Act 
the  importation  of  a  tea  may  be  withheld 
until  FDA  examines  the  tea  and  is  sure 
that  it  complies  with  the  annual 
standard 

DATES:  Effective  May  1, 1991:  written 
comments  by  November  4, 1991. 
addresses:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  niRTHER  INFORMATION  CONTACR 

Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFT-414). 
Food  and  Drug  Administration,  200  C  St 
SW.,  Washington.  DC  20204,  202-485- 
0106. 

SUPPLEMENTARY  INFORMATION:  Because 
of  the  unique  nature  of  the 
decisionmaking  process  for  establishing 
annual  standards  for  tea.  the  procedural 
protections  that  are  part  of  this  process, 
and  the  short  period  within  which  a 
standard  must  be  set.  FDA  has  never, 
since  the  enactment  in  1897  of  the  Act 
(21  U.S.C.  41),  used  notice  and  comment 
rulemaking  for  tea  standards. 

Each  final  rule  setting  the  standards  is 
based  on  the  recommendations  of  the 
Board  of  Tea  Experts  (the  board),  which 
is  comprised  of  tea  experts  who  are 
representative  of  the  tea  trade.  The 
board  selects  standards  each  year 
according  to  the  provisions  of  the  Act 
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The  board  bases  its  selection  on  tea 
samples  submitted  by  members  of  the 
tea  trade  to  the  board.  Relying  primarily 
on  organoleptic  examination,  the  board 
selects  one  tea  to  represent  the  standard 
for  each  major  type  of  tea  imported  into 
the  United  States.  In  choosing  a 
standard,  the  board  tries  to  select  one  at 
least  equal  in  quality  to  that  of  the 
previous  year.  The  Act  prohibits  the 
importation  of  a  tea  that  is  inferior  to 
the  annual  tea  standard.  Under  the  Act, 
the  importation  of  a  tea  may  be  withheld 
until  FDA  examines  the  tea  and  is  sure 
that  it  complies  with  the  annua] 
standard. 

The  annual  meeting  of  the  board  ia 
open  to  the  public  and  is  announced  in 
advance  in  the  Federal  Register.  At  the 
annual  meeting  any  interested  person 
may  present  data,  information,  or  views 
orally  or  in  writing  regarding  new 
standards. 

The  annual  tea  standards  are 
prepared  and  submitted  to  the  Secretary 
of  Health  and  Human  Services  by  the 
board  (21  CFR  122a41). 

^lotild  a  tea  importer  be  dissatisfied 
with  an  FDA  tea  examiner's  rejection  of 
a  shipment  of  tea,  the  importer  can  refer 
its  complaint  to  the  U.S.  Board  of  Tea 
Appeals  and  then  to  the  U.S.  Court  of 
Appeals.  FDA  is  unaware  that 
complaints  or  arguments  have  ever 
occurred  concerning  a  designated 
standard,  despite  the  many  years  since 
the  enactment  of  the  Act. 

FDA  concludes  that  notice  and 
comment  rulemaking  to  set  tea 
standards  is  impracticable,  contrary  to 
the  public  interest,  and  unnecessary  by 
virtue  of  the  factors  discussed  above, 
i.e^  the  unique,  longstanding  procedures 
that  apply  to  establishing  a  standard, 
the  fact  that  standards  are  based 
principally  on  organoleptic 
examinations  by  tea  experts,  the  public 
participation  opportunities  already 
provided,  and  the  timeframes  required 
for  issuifig  annual  standards.  Hence,  the 
agency  is  not  following  notice  and 
comment  rulemaking  procedures  in 
establishing  the  final  tea  standards  for 
1991. 

Enviroomenlal  Impact 

The  agrocy  has  determined  under  21 
CFR  25.24  (b)  (1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

The  impact  of  this  rule  on  small 
entities,  including  small  businesses,  was 
reviewed  in  accordance  with  the 


Regulatory  Flexibility  Act  (Pub.  L  Ofr- 
354)  (5  U.S.C  601).  This  rule  announces 
the  estabhshroent  of  tea  standards  for 
the  year  beginning  May  1, 1991,  and 
ending  April  3a  1992.  Only  teas  that 
meet  or  exceed  the  standards  will  be 
permitted  entry  into  the  United  States. 
These  standards  protect  industry  and 
consumers  from  acceptance  of  unfit  tea. 
FDA  has  concluded  that  this  action  will 
not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore.  FDA  certifies,  in 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act,  that  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  will 
derive  from  this  action. 

Interested  persons  may  on  or  before 
November  4. 1991,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
regulation.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identiBed  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.nL, 
Monday  through  Friday.  Any  changes  in 
this  regulation  justified  by  such 
comments  will  be  the  subject  of  a 
furt)ier  amendment. 

List  of  Subjects  io  21  CFR  Fart  1220 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Iii^)orts,  Public  health.  Tea. 

Therefore,  under  authority  delegated 
to  the  Secretary  of  Health  and  Human 
Services  by  the  Tea  Importation  Act  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs,  21 
CFR  part  1220  is  amended  as  follows: 

PART  122&-REGULATIONS  UNDER 
THE  TEA  IMPORTATION  ACT 

1.  The  authority  citation  for  21  CFR 
Part  1220  continues  to  read  as  follows: 

Authority:  21  U.S.C.  41-50: 19  U.S.C  1311. 

2.  Secticm  1220.40  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  1220.40    Tea  standards. 

(a)  Samples  for  standards  of  the 
following  teas,  prepared,  identified,  and 
submitted  by  the  Board  of  Tea  Experts 
on  June  5, 1991.  are  hereby  Hxed  and 
established  as  the  standards  of  purity, 
quaUty,  and  fitness  for  consumption 
under  the  Tea  Importation  Act  for  the 
year  beginning  May  1, 1981,  and  ending 
April  30, 1982: 

(1)  Black  Tea  (for  all  teas  except  those 
from  the  People's  Republic  of  Qiina 
(China),  Taiwan  (Formosa),  Iran,  Japan, 


the  Union  of  Soviet  Socialist  Republics 
(Russia).  Turkey,  and  Argentina. 

(2)  Black  Tea  (for  Argentina  teas). 

(3)  Black  Tea  (for  teas  from  the 
People's  Republic  of  China  (China), 
Taiwan  (Formosa),  Iran,  Japan,  the 
Union  of  Soviet  Socialist  Republics 
(Russia),  and  Turkey). 

(4)  Green  Tea  (of  all  origins). 

(5)  Formosa  Oolong. 

(6)  Canton  Oolong  (for  all  Canton 
types  from  the  People's  Republic  of 
China  (China)  and  Taiwan  (Formosa)). 

(7)  Scented  Black  Tea. 

(8)  Spiced  Tea. 

These  standards  apply  to  tea  shipped 
from  abroad  on  or  after  May  1, 1991. 

Dated:  September  11. 1991. 
Michael  R.  Taylor, 

Deputy  Commissioner  forPoUcy. 

[FR  Doc.  91-23937  Filed  10-3-Sl;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 

23  CFR  Part  1205 

[NHTSA  Docket  No.  81-12;  Notlee  9] 

RM  2127-AE06 

Highway  Safety  Programs; 
Determination  of  Effectiveness 

agency:  National  Highway  Traffic 

Safety  Administration  (NHTSA)  and 

Federal  Highway  Administration 

(FHWA).  Department  of  Transportation 

(DOT). 

action:  Final  rule. 

summary:  Section  206(d)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987. 23  U.S.C  402(j). 
authorizes  the  Secretary,  from  time  to 
time,  to  conduct  a  rulemaking  process  to 
determine  those  programs  most  effective 
in  reducing  accidents,  injuries,  and 
deaths,  and  to  amend  23  CFR  part  120S 
accordingly.  Pursuant  to  the  Act  those 
programs  judged  to  be  most  effective  in 
the  Department's  final  rule  are  eligible 
for  Federal  funding  using  an  expedited 
process  under  the  State  and  Community 
Highway  Safety  Grant  Program  (23 
U.S.C.  402). 

This  final  rule  ia  being  issued  to 
expand  the  list  of  "most  effective"  or 
National  Priority  program  areas  to 
include  Pedestrian  and  Bicyde  Safety. 

EFFECTIVE  DATE:  November  4. 1991. 
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FOR  FURTHER  INFORMATIOM  CONTACT:  In 

NHTSA:  Mr.  Ronald  E.  Engle.  Chief. 
Safety  Countermeasures  Division, 
Traffic  Safety  Program.  NTS-23, 
National  Midway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW.. 
Washingtoa  DC  20590:  telephone  (202] 
36&-2717. 

In  FHWA:  Ms.  Susan  GorcowsW. 
Office  of  Highway  Safety.  HHS-22. 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590:  telephone  (202)  368-2156. 
SUPPLEMENTARY  INFORMATION:  On  May 
3. 1991,  NHTSA  and  FHWA  published  a 
joint  Notice  of  Proposed  Rulemaking 
(NPRM]  in  the  Federal  Register  (56  FR 
20387).  to  solicit  public  comments  on  a 
proposal  to  add  Pedestrian  and  Bicycle 
Safety  to  the  list  of  National  Priority 
program  areas.  The  agencies  received  39 
comments,  all  of  which  supported  the 
proposed  action.  In  this  final  rule,  the 
agencies  have  determined  that 
Pedestrian  aiui  Bicycle  Safety  should  be 
included  on  the  list  of  most  effective 
programs  in  reducing  accidents,  injuries 
and  fatalities.  This  final  rule  amends  the 
agencies'  regulation  accordingly. 
Pedestrian  and  Bicycle  Safety  will  be 
administered  jointly  by  both  agencies. 

Background 

The  State  and  Community  Highway 
Safety  Grant  Program  (the  402  program) 
was  estabhshed  under  tfie  Highvray 
Safety  Act  of  1966,  23  U.S.C.  402.  The 
Act  required  the  establishment  of 
Uniform  Standards  for  State  Highway 
Safety  Programs  to  assist  the  States  and 
local  communities  to  organize  their 
highway  safety  programs. 

Until  1976,  the  402  program  was 
principally  directed  towards  achieving 
State  and  local  compliance  with  the  18 
Highway  Safety  Program  Standards, 
which  were  considered  mandatory 
requirements  with  financial  sanctions 
for  noncompliance.  Under  the  Highway 
Safety  Act  of  1978.  Congress  provided 
for  a  more  fiexible  implementation  of 
the  program  so  that  the  Secretary  would 
not  have  to  require  State  compliance 
with  every  uniform  standard  or  with 
each  element  of  every  uniform  standard. 
As  a  result  the  standards  became  more 
like  guidelines  for  use  by  the  States. 
Management  of  the  program  then  shifted 
from  enforcing  standards  to  one  of 
problem  identification,  countermeasure 
development  and  evaluation,  using  the 
standaids  as  a  framework  for  the  State 
programs.  This  approach  was  formalized 
in  section  206(a)  of  the  1987  Act. 

The  402  program  has  been 
administered  at  the  Federal  level  by 
FHWA  and  NHTSA.  NHTSA  is 
responsible  for  developing  and 


implementing  highway  safety  programs 
relating  to  the  vehicle  and  driver. 
FHWA  has  similar  responsibilities  in 
program  areas  involving  the  highway. 

In  1981.  Congress  passed  the  Omnibus 
Budget  Reconciliation  Act  of  1961. 
Public  Law  97-35.  revising  die  section 
402  program.  The  Act  directed  the 
agencies  to  conduct  a  rulemaking 
process  to  determine  those  State  and 
local  highway  safety  programs  most 
effective  in  reducing  accidents,  injuries, 
and  fatalities. 

On  April  1, 1982,  in  accordance  with 
section  1107(d)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981.  NHTSA  and 
FHWA  issued  a  joint  final  rule  (47  FR 
15116)  identifying  the  six  program  areas 
which  the  agencies  then  considered  to 
be  the  most  effective  NHTSA  and 
FHWA  highway  safety  programs.  Those 
program  areas  were  determined  to  be 
National  Priority  program  areas,  and 
included  one  FHWA  program  area. 
Safety  Construction  and  Operational 
Improvements,  and  the  following 
NHTSA  Program  Areas:  Occupant 
Protection;  Alcohol  Countermeasurea; 
Police  Traffic  Services:  Emergency 
Medical  Services:  and  Traffic  Records. 

The  April  1982  final  rule  provided  that 
these  National  Priority  program  areas 
continue  to  be  eligible  for  Federal 
funding  under  the  402  program,  and 
established  a  mechanism  by  which 
additional  programs  identified  by  a 
State  may  be  eligible  for  Federal 
funding. 

The  rule  provided  for  an  expedited 
procedure  for  the  funding  of  National 
Priority  program  areas.  See,  23  CFR 
1205.4.  For  the  funding  of  non-priority 
program  areas,  the  rule  requires  States 
to  provide  additional  justification  for 
their  funding  decisions  using  one  or  both 
of  the  following  two  procedures;  formal 
decision-making  or  problem 
identification.  See.  23  CFR  1205.5  (a)  and 
(b). 

The  formal  decision-making  approach 
is  a  method  by  which  States  can 
implement  a  formal  decision-making 
process  for  highway  safety  plan 
development.  The  result  of  this  decision- 
making process  is  the  identification  by 
the  State  of  those  program  areas  that 
represent  priorities  within  the  State. 
Once  a  State  implements  an  approved 
process,  the  State  thereafter  can  merely 
list  and  describe  in  its  Highway  Safety 
Plan  those  projects  identified  as  the 
most  effective  in  reducing  accidents, 
injuries  and  fatalities  in  that  State 
(through  the  State's  approved  process), 
certify  that  those  projects  were 
identified  in  accordance  with  the 
process,  and  supply  the  final  decision- 
making results. 


The  problem  identification  approach 
consists  of  using  the  existing  procedures 
for  problem  identification  and 
countermeasure  development,  except 
that  the  agencies  substantively  review 
proposed  projects  outside  of  the 
National  Priortty  program  areas  with  a 
greater  degree  of  scrutiny 

TTiese  non-priority  program  funding 
mechanisms  permit  States  to  support, 
under  section  402,  new  and  innovative 
programs  in  any  highway  safety  area 
and  to  address  problems  which  are 
unique  to  a  particular  State,  provided 
sufficient  justification  has  been 
submitted.  They  stso  provide  an  orderly 
method  for  assuring  that  major  highway 
safety  problems  at  the  State  and  local 
level  are  being  addressed  with  effective 
countermeasures.  Since  1982,  over  $9 
million  in  402  funds  have  been  obligated 
for  projects  under  these  non-priority 
program  funding  mechanisms. 

On  January  5. 1987,  the  Department 
.  submitted  to  Congress  a  legislative 
proposal  to  revise  23  U.S.C  402.  The 
Department's  proposal  provided  for  a 
periodic  review  of  the  effectiveness  of 
the  various  programs  eligible  for  funding 
under  section  402  in  reducing  accidents, 
injuries  and  fatalities.  The  Department 
believed  the  periodic  review  procedure 
to  be  the  best  method  for  ensuring  the 
continued  relevance  of  the  section  402 
program  to  changing  circumstances  and 
traffic  safety  needs,  and  for  ensuring 
that  Federal  funds  continue  to  be  used 
in  as  cost  effective  a  manner  as 
possiUe. 

The  legislative  proposal  also  provided 
that  the  terms  "standard"  and 
"standards'*  wherever  they  appear  be 
replaced  with  ttie  words  "guideline"  and 
"guidelines."  The  purpose  of  this 
amendment  was  to  conform  the 
language  of  section  402  to  the  current 
implementation  of  the  programs.  As  a 
result  of  the  1982  determinations  of 
program  effectiveness  under  section 
402(j),  the  highway  safety  program 
standards  have  been  maintained  as  non- 
binding  guidelines  for  use  by  the  States 
in  their  section  402  programs.  The 
Department's  proposal  was  enacted  on 
April  2, 1987,  as  subsections  206  (a)  and 
(d)  of  the  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987,  Public  Law  100-47. 

Pursuant  to  this  authority,  NHTSA 
and  FHWA  conducted  a  rulemaking 
action  to  determine  those  programs  most 
effective  in  reducing  accidents,  injuries 
and  deadis.  bi  a  final  rule  issued  on 
April  1, 1988.  the  agencies  determined 
that  the  National  Priority  program  areas 
included  one  FHWA  program  area. 
Roadway  Safety  (formerly.  Safety 
Construction  and  Operational 
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Improvements),  and  the  following 
NHTSA  program  areas:  (1)  Alcohol  and 
Other  Drug  Countermeasures;  (2)  Police 
Traffic  Services;  (3)  Occupant 
Protection;  (4)  Traffic  Records;  (5) 
Emergency  Medical  Services;  and  (6) 
Motorcycle  Safety.  NHTSA  and  FHWA 
considered,  but  decided  not  to  include, 
pedestrian  and  bicycle  safety  on  the  list 
of  National  Priority  program  areas.  That 
decision  was  based  on  a  finding  that 
many  of  the  countermeasures  that  had 
been  proven  to  be  effective  in  reducing 
pedestrian  and  bicycle  safety  problems 
could  be  funded  under  the  existing 
priority  programs.  It  was  based  also  on 
a  determination  that,  at  the  time, 
sufficient  other  proven  countermeasures 
to  address  pedestrian  and  bicycle  safety 
outside  the  priority  programs  had  not 
been  demonstrated  to  exist. 

The  Agencies'  Proposal 

In  a  NHTSA/FHWA  joint  NPRM, 
published  in  the  Federal  Register  on 
May  3, 1991.  the  agencies  stated  that 
much  activity  has  taken  place  in  the 
area  of  pedestrian  and  bicycle  safety 
since  1988  (when  they  had  decided  not 
to  include  the  area  on  the  list  of 
National  Priority  areas)  and  described 
many  activities  in  detail.  The  agencies 
also  expressed  the  belief  that  the  time 
has  come  to  reevaluate  their  1988 
decision. 

In  the  NPRM,  the  agencies  proposed 
that  Pedestrian  and  Bicycle  Safety 
should  be  added  to  the  list  of  "most 
effective,"  or  National  Priority  program 
areas.  The  NPRM  provided: 

NHTSA  and  FHWA  have  reviewed  the 
available  data  within  the  Department 
regarding  Pedestrian  and  Bicycle  Safety  to 
determine  whether  this  program  area  should 
be  considered  to  be  one  of  the  most  effective 
in  reducing  accidents,  injuries  and  fatalities. 
Based  on  this  review,  the  agencies  have 
tentatively  determined  that  the  area  of 
Pedestrian  and  Bicycle  Safety  is  of  national 
concern,  that  effective  countermeasures  have 
been  developed  in  this  area  which  address 
this  concern,  and  that  State  programs  in  this 
area  appear  to  be  among  the  most  effective  in 
reducing  accidents,  injuries  and  fatalities. 
The  agencies  seek  public  comments  from 
interested  parties  on  this  tentative 
determination. 

Comments  Received 

NHTSA  and  FHWA  received  a  total 
of  39  written  comments  to  the  docket  in 
response  to  the  NPRM.  including 
comments  from  fourteen  States, 
communities  in  four  States,  two 
Universities  and  a  number  of  national 
organizations,  including:  National  Safety 
Council;  National  Association  of 
Governor's  Highway  Safety 
Representatives:  National  Safe  Kids 
Campaign  (as  well  as  Safe  Kids 


Coalitions  from  three  States);  National 
School  Transportation  Association; 
Bicycle  Federation  of  America; 
Advocates  for  Highway  and  Auto 
Safety;  American  Automobile 
Association;  American  Society  of  Civil 
Engineers;  Indian  Health  Service  and 
Bicycle  Manufacturers  Association  of 
America. 

The  comments  were  nearly 
unanimous  in  their  endorsement  of  the 
proposal  set  forth  in  the  NPRM.  The 
Illinois  Department  of  Transportation 
(IDOT)  stated  that  it  was  "not  opposed 
to  adding  pedestrian  and  bicycle  safety" 
to  the  list  of  National  Priority  program 
areas.  Every  other  comment,  without 
exception,  either  supported  or  strongly 
supported  the  agencies'  proposal. 
Wisconsin's  comments  were 
representative: 

We  believe  that  the  magnitude  of  the 
problem,  the  existence  of  effective 
countermeasures.  and  the  need  for  greater 
federal  and  state  leadership  are  important 
reasons  for  focusing  more  attention  and 
resources  on  both  pedestrian  and  bicycle 
safety. 

Problem  of  National  Concern 

The  commenters  agreed  with  the 
agencies  that  pedestrian  and  bicycle 
safety  is  an  area  of  national  concern. 
The  National  Safety  Council  estimated 
that  7200  of  the  46,900  persons  who  died 
in  motor  vehicle  crashes  were 
pedestrians  and  that  one  thousand 
persons  died  in  collisions  between 
motor  vehicles  and  bicycles.  The 
National  Association  of  Governor's 
Highway  Safety  Representatives 
(NAGHSR)  cited  data  from  the 
Insurance  Institute  for  Highway  Safety 
indicating  that  pedestrian  fatalities 
account  for  15-17%  of  all  traffic  fatalities 
and  represent  the  second  largest 
category  of  traffic  deaths.  Some  of  the 
States  and  local  commenters  estimated 
that  the  fatality  rates  within  their 
jurisdictions  are  even  higher  (pedestrian 
deaths  represent  approximately  20%  of 
all  motor  vehicle  fatalities  in 
Cormecticut;  pedestrian  and  bicyclist 
deaths  represent  over  20%  of  highway 
traffic  fatalities  in  Maryland  and 
pedestrians  make  up  nearly  40%  of  those 
killed  in  traffic  in  SeatUe). 

NAGHSR  stated  that  young  persons 
and  the  elderly  are  over-represented  in 
pedestrian  fatalities.  As  more  and  more 
"baby  boomers"  have  babies  and  as  the 
elderly  population  increases,  NAGHSR 
predicted,  an  increased  number  of 
pedestrian  fatalities  and  injuries 
involving  the  young  and  the  elderly  can 
be  anticipated.  Other  commenters 
predicted  that  pedestrian  and  bicycle 
safety  problems  could  become  even 
more  significant  as  the  popularity  of 


walking,  jogging  and  bicycling  continues 
to  grow.  They  indicated  that  recent  and 
expected  growth  can  be  attributed  to 
traffic  congestion  and  environmental 
concerns  and  also  to  the  pursuit  of 
recreational  activities  and  improved 
personal  health. 

The  Indian  Health  Service  (IHS).  U.S. 
Department  of  Health  and  Human 
Services,  indicated  that  injuries  are  a 
leading  cause  of  death  for  Native 
Americans  and  that  on  many 
reservations*pedestrian/motor  vehicle 
crashes  account  for  more  than  20%  of  all 
severe  injuries.  With  regard  to  bicyclist 
injuries,  Wisconsin  pointed  out  that  the 
problem  is  more  serious  than  the 
statistics  would  indicate.  According  to 
its  comments,  for  example,  a  single 
hospital  in  Milwaukee  estimated 
treating  3700  bicyclist  injuries  in  1988. 
During  the  same  year,  there  were  only 
2100  bicyclist  injuries  reported  (in  police 
accident  reports)  in  the  entire  State. 
Wisconsin  asserted  that  under-reporting 
of  bicyclist  injuries  is  a  national 
phenomenon. 

Additional  evidence  of  the 
seriousness  of  the  problem  is  contained 
in  the  agencies'  NPRM,  56  FR  at  20390. 
NHTSA  and  FHWA  have  concluded,  for 
the  reasons  described  in  the  NPRM  and 
based  on  our  review  of  the  comments 
(which  uniformly  agreed),  that 
pedestrian  and  bicycle  safety  is  an  area 
of  national  concern. 

Effective  Countermeasures 

In  the  NPRM,  NHTSA  and  FHWA 
highlighted  a  number  of 
countermeasures  which  the  agencies 
believe  have  been  particularly 
successful.  The  NPRM  first  described 
programs  that  are  comprehensive  in 
nature,  such  as  the  Corridor  Program 
associated  with  Queens  Boulevard  in 
New  York  City,  the  Walk  Alert  Program 
which  was  developed  by  the  National 
Safety  Council  and  a  comprehensive 
pedestrian  and  bicycle  safety  program 
conducted  in  the  City  of  Seattle. 

The  NPRM  then  discussed  individual 
enforcement,  education  and  engineering 
countermeasures  designed  to  address 
particular  local  problems.  Examples  of 
effective  enforcement  activities  included 
the  development  of  model  ordinances 
designed  to  reduce  the  incidence  of 
certain  types  of  common  pedestrian 
traffic  crashes  coupled  with  aggressive 
enforcement  activities  and  laws 
requiring  the  mandatory  use  of  bicycle 
helmets.  The  NPRM  cited  the  Willy 
Whistle  program,  a  pedestrian  safety 
film  entitled  "And  Keep  on  Looking," 
materials  contained  in  the  Walk  Alert 
program  and  bicycle  safety  rodeos  as 
effective  education  countermeasures. 
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The  use  of  barriers,  safety  islands, 
facilities  for  the  handicapped  and  older 
adults  and  exclusively  timed  pedestrian 
signals  (during  which  traffic  is  stopped 
in  all  directions  and  pedestrians  can 
cross)  as  well  as  improved  hghting, 
traffic  signs  and  pavement  markings 
were  cited  as  ei^ective  engineering 
countermeasures.  Individuals  vtrho  are 
interested  in  more  information 
concerning  these  particular  programs 
and  countermeasures  are  encouraged  to 
review  the  NPRM,  56  PR  at  20390-91. 
All  commenters  that  addressed  the 
issue  agreed  that  effective 
countermeasures  have  been  developed 
to  reduce  pedestrian  and  bicycle 
accidents,  injuries  and  fatalities.  Many 
of  the  commenters  endorsed  the 
programs  mentioned  in  the  NPRM  and 
related  their  experiences  and  findings 
with  regard  to  such  programs.  Other 
commenters  highlighted  programs  that 
were  not  discussed  in  the  NPRM,  but 
which  they  believe  have  demonstrated 
their  effectiveness. 

1.  Comprehensive  Programs 

The  National  Safety  Council  (NSC) 
believes,  based  on  the  experience  of  the 
twelve  States  that  they  say  have  thus  far 
implemented  Walk  Alert  programs  since 
1989,  that  "the  program  can  have  a 
significant  impact  on  reducing 
pedestri«i  fatalities,"  NSC  also 
described  "ALL  ABOUT  BIKES."  a 
teaching  curriculum  it  has  developed 
aimed  at  children  and  premised  on  the 
concept  that  a  bicycle  is  a  vehicle,  not  a 
toy. 

With  regard  to  comprehensive 
programs  in  general,  NAGHSR  stated: 

Comprehensive,  effective  pedestrian  and 
bicycle  safety  countermeasures  already  exist 
and  have  been  implemented  in  several  states. 
The  programs  consist  of  public  information 
and  educational  programs,  roadway 
engineering  improvements,  and  selective 
enforcemeat  programs.  *  *  * 

Pennsylvania  and  New  York  City  have 
pioneered  comprehensive  pedestrian  safety 
efforts  and  their  programs  can  serve  as 
models  for  other  states.  SpecificaUy,  both 
jurisdictions  have  developed  programs  which 
include  public  awareness  campaigns  and 
educational  materials  for  school-age  children, 
engineering  improvements  •  •  *  and 
publicized,  selective  police  enforcement 
efforts.  The  highway  safety  coordinators  in 
both  jurisdictions  have  worked  dosely  with 
their  counterparts  in  engineering  and  law 
enforcement  to  review  the  pedestrian 
problem,  target  specific  problem  areas  and 
types  of  problems,  and  identify  and 
implement  appropriate  countermeasures. 
These  comprehensive  and  coordinated  efforts 
have  significantly  reduced  pedestrian 
fatalities  in  both  locations. 


2.  Enforcement 

New  York  State  agreed  with  the 
agencies  that  legislation  can  have  a 
positive  effect  on  pedestrian  and  bicycle 
safety.  Its  comments  indicated  that,  in 
1989,  three  new  laws  became  effective 
in  New  York  that  address  bicycle  safety 
issues.  The  laws  allow  bicyclists  to  use 
their  right  arm  to  signal  a  right-hand 
turn,  establish  more  stringent 
requirements  for  the  reporting  of  serious 
bicycle  accidents  and  require  bicycle 
helmet  use  for  children  one  to  four  years 
of  age.  A  number  of  commenters,  such 
as  Advocates  for  Highway  and  Auto 
Safety  (Advocates)  agreed  with  the 
agencies'  statement  in  the  NPRM  that, 
"(t)he  use  of  bicycle  helmets  is  the 
single  most  effective  countermeasure  in 
reducing  head  injuries  and  preventing 
serious  head  trauma." 

The  aty  of  SeatUe  reported  on  its 
success  in  enforcing  pedestrian  laws. 
Seattle's  comments  indicated  that,  since 
Washington  State  chaitged  its  law  to 
require  that  drivers  stop  to  allow 
pedestrians  to  cross  streets,  Seattle 
traffic  police  have  cited  more  than  5300 
drivers  for  violating  the  law  in  the  past 
nine  months  and  approximately  2000 
pedestrians  have  been  cited  for  illegal 
behavior.  Seattle  stated  that  it  believes 
these  activities  are  having  a  positive 
e^ect  on  safety. 

3.  Education 

AAA  listed  a  number  of  educational 
programs  it  conducts,  including  School 
Safety  Patrols,  its  annual  "School's 
Open — Drive  Carefully"  public 
information  and  School  TrafHc  Safety 
Poster  programs  and  its  annual  AAA 
Pedestrian  Protection  and  follow-up 
Appraisal  Programs.  AAA  stated  that, 
while  it  is  difficult  to  evaluate  the 
results  of  the  {xrograms  with  accuracy,  it 
believes  these  programs  have 
contributed  to  "a  significant  reduction  in 
child  pedestrian  deaths  (70  percent  since 
1935)."  Other  commenters  reported 
having  success  using  AAA,  Walk  Alert 
and  other  (often  locally  developed) 
pedestrian  safety  programs. 

Commenters  from  different  regions  in 
the  country  reported  that  they  are  using 
similar  bicycle  education  techniques 
and  finding  these  measures  to  be 
effective.  We  received  comments,  for 
example,  from  the  City  of  Allenfown, 
Pennsylvania,  Oklahoma  Safe  Kids 
Coalition.  Nevada  Safety  Council  and 
Safe  Kids  St  Louis.  Each  of  these 
commenters  noted  their  satisfaction 
with  the  use  of  activities,  such  as 
bicycle  rodeos,  bike  derbies, 
presentations  to  children  and/or  their 
parents  at  schools  or  health  fairs,  the 
distribution  of  bicycle  helmets  for  free 


or  at  discounted  rates,  poster  contests 
and  mass  media  efforts.  Safe  Kids  St. 
Louis  reported  that,  since  it  started 
actively  promoting  bicycle  helmet  use. 
during  the  past  two  years,  the  sale  of 
helmets  for  school  age  children  has 
increased  dramatically  in  the  St  Louis 
area.  The  Nevada  Safety  Council  stated 
that,  "(s)ince  the  beginning  of  the 
Pedestrian/Bicycle  Program  in  1988 
there  has  been  a  significant  decrease  in 
accidents  in  these  areas." 

With  regard  to  education  efforts  in 
general,  Allentown,  Pennsylvania 
observed,  "(w)e  are  seeing  the  fruits  of 
our  previous  efforts  now  with  children 
demanding  that  their  parents  buckle 
their  safety  belts  and  we  believe  this 
same  attitude  will  be  evident  with  bike 
safety,  bike  helmet  use  and  pedestrian 
safety."  Allentown  has  found  that  the 
bicycle  and  pedestrian  programs  they 
have  used  have  been  well-received  and 
that  children  are  "most  receptive"  to 
these  materials. 

4.  Engineering 

Some  of  the  commenters  applauded 
the  Department  for  including  for  the  first 
time  in  the  National  Transportation 
Policy  (NTP)  issues  relating  to 
pedestrians  and  bicyclists.  As  the  NPRM 
explained,  the  NTP  calls  on  the 
Department  to  promote  alternative 
modes  of  transportation,  including 
bicycles  and  walking,  to  better 
accommodate  pedestrian  and  bicycle 
needs  in  designing  facilities  in  urban 
and  suburban  areas  and  to  increase 
pedestrian  safety. 

Consistent  with  the  goals  set  out  in 
the  NTP.  New  Jersey  emphasized  in  its 
comments  that  it  is  important  not  only  to 
take  direct  steps  to  improve  pedestrian 
and  bicycle  safety,  but  it  is  also 
important  to  improve  access.  For  this 
reason.  New  Jersey  indicated  that  it  has 
tended  to  concentrate  its  efforts  on 
facilities  improvements.  The  agencies 
wish  to  emphasize  that  section  402 
funds  cannot  be  used  for  construction 
projects.  These  funds  can  be  used, 
however,  for  certain  expenses  that  are 
associated  with  and  that  support 
construction  projects,  such  as  expenses 
for  planning,  data  acquisition  and 
analysis  and  trafHc  engineering  studies. 
Illinois'  comments  recognized  that  the 
section  402  program  can  play  a  role  in 
these  efforts.  The  American  Society  of 
Civil  Engineers  stressed  the  importance 
of  providing  demonstrated  results  of 
pedestrian  and  bicycle  programs  to 
engineers  and  engineering  educators  if 
bicycling  and  walking  are  to  be 
accommodated  by  our  transportation 
facilities. 
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The  Indian  Health  Service. 
Department  of  Health  and  Human 
Services,  highlighted  their  success  at 
using  "pinmapping"  and  similar 
techniques  that  are  used  to  identify  high 
accident  locations.  The  use  of 
pinmapping  on  the  Cherokee  Indian 
Reservation  in  nu'al  North  Carolina 
resulted  in  the  widening  of  problem 
roadway,  and  the  installation  of  bike 
and  footpaths  and  lighting.  Severe 
injuries  have  declined  since  these 
improvements  were  completed. 
Similarly,  the  agency  indicated  that  a 
significant  night-time  problem  had  been 
identified  on  a  one-mile  stretch  of  road 
on  the  White  Mountain  Apache  Indian 
Reservation.  This  information  led  to  the 
installation  of  lighting  fixtures  at 
strategic  locations,  which  resulted  in  a 
dramatic  decrease  in  pedestrian  injuries. 

Most  Effective  in  Reducing  Accidents, 
Injuries  and  Fatalities 

NHTSA  and  FHWA  stated  in  the 
NPRM  that  pedestrian  and  bicycle 
fatalities,  which  account  for 
approximately  16  percent  of  all 
fatalities,  represent  a  serious  national 
problem  and  that  the  magnitude  of  the 
problem  and  the  identification  of 
effective  countermeasures  indicate  this 
problem  should  be  designated  as  a 
National  Priority. 

The  agencies  also  asserted  that  there 
is  a  methodology  for  planning  and 
designing  a  comprehensive  program, 
and  that  there  are  particular  programs 
that  address  individual  components  of 
the  problem.  We  stated: 

Experience  indicates  that  to  have  the 
greatest  potential  for  long-term  change, 
communities  should  identify  the  nature  and 
extent  of  the  problem  and  then  design  a 
comprehensive  program  to  solve  that  problem 
using  specially  selected  education, 
enforcement  and  engineering  components. 
We  believe  programs  implemented  in 
isolation  are  far  less  likely  to  succeed.  An 
individual  countenneasure,  for  example, 
while  proven  effective  on  its  own.  will  be 
enhanced  when  combined  with  other  efforts. 
Additionally,  these  programs  can  l>ecome 
institutionalized  by  incorporating  them  into 
local  master  transportation  plans. 

*  *  *  both  comprehensive  efforts  and 
individual  countermeasures  *  *  *  are  already 
being  implemented  in  States  and 
communities.  We  believe  these  efforts  and 
countermeasures  have  proved  their 
effectiveness. 

For  these  reasons,  the  agencies  made 
a  preliminary  finding  that  the  Pedestrian 
and  Bicycle  Safety  program  area  is  most 
effective  in  reducing  accidents,  injuries 
and  fatalities  and  proposed  adding 
Pedestrian  and  Bicycle  Safety  to  the  list 
of  National  Priority  program  areas. 

The  commenters  completely  agreed. 
Advocates  found  that  the  joint  notice 


published  by  NHTSA  and  FHWA 
"makes  a  strong  case  for  inclusion  of 
pedestrian  and  bicycle  safety  as 
program  areas  that  may  be  'most 
effective'  in  reducing  related  fatalities 
and  injuries."  The  state  of  West  Virginia 
stated: 

The  West  Virginia  Highway  Safety 
Program  supports  the  proposed  expansion  of 
the  National  Priority  program  to  include 
Pedestrian  and  Bicycle  Safety.  Based  on  data 
and  information  currently  available,  traffic 
fatalities  and  accidents  involving  pedestrian 
and  bicycle  traffic  are  a  national  concern.  I 
would  agree  with  NHTSA  and  FHWA  in  their 
assessment  of  the  magnitude  of  the  problem 
and  the  identification  of  effective 
countermeasures,  which  indicate  Pedestrian 
and  Bicycle  Safety  should  be  a  National 
Priority. 

Other  commenters  offered  similar 
reasons  for  making  Pedestrian  and 
Bicycle  Safety  a  National  Priority 
program.  Maryland,  for  example, 
indicated  that  inclusion  of  this  area  on 
the  list  of  National  Priority  programs 
would  provide  the  area  with  the 
national  attention  which,  in  Maryland's 
opinion,  it  fully  deserves.  The  Bicycle 
Federation  of  America  (BFA)  stated  that 
the  National  Priority  program  approach 
that  the  Department  has  used  to  manage 
the  section  402  program  since  1982,  "has 
been  extremely  successful  in  doing 
exactly  what  it  was  intended  to  do, 
namely  concentrate  the  overwhelming 
majority  of  the  section  402  dollars 
allocated  by  the  State(s)  to  projects 
falling  under  one  or  another  of  the 
approved  priority  areas.  *  *  *  What  is 
required  is  Federal  government 
'sanction'  for  the  use  of  Section  402 
fimds  to  support  programs  to  reduce 
pedestrian  and  bicyclists  fatalities  and 
injuries."  This,  asserts  BFA,  would 
"send  a  clear  signal  to  State  and  local 
agencies  that  more  attenfion  should  be 
focused  on  these  two  'vulnerable  modes' 
of  transportation.  This  action."  claims 
BFA,  "would  be  consistent  with  recent 
Department  policy  statements,  with 
recommendations  coming  from  the 
National  Academy  of  Sciences,  and  with 
findings  from  the  FHWA's  national 
symposium  on  'Effective  Highway 
Accident  Countermeasures.'  " 

The  commenters  seemed  to  have  just 
one  reservation.  Some  sought  assurance 
that  States  would  not  be  required  to 
spend  their  section  402  funds  on 
pedestrian  and  bicycle  activities 
(through  earmarking  or  other  means)  if 
the  area  were  to  be  added  to  the  list  of 
National  Priority  programs.  NHTSA  and 
FHWA  wish  to  provide  this  assurance  to 
the  States.  While  the  agencies  cannot 
predict  what  actions  Congress  may  take 
in  the  future,  our  purpose  in  adding 
Pedestrian  and  Bicycle  Safety  to  the  list 


of  National  Priority  programs  is  to 
provide  the  States  with  additional 
flexibility.  By  adding  this  program  to  the 
list,  the  agencies  are  allowing  States  to 
allocate  section  402  funds  more  easily  to 
address  pedestrian  and  bicycle  safety 
problems  if  the  States  wish  to  do  so.  We 
have  no  intention  of  requiring  the  States 
to  spend  their  section  402  funds  in  this 
area. 

Comments  Outside  the  Scope 

The  agencies  received  a  few 
comments  which  addressed  issues  that 
are  outside  the  scope  of  this  rulemaking 
action. 

The  National  School  Transportation 
Association  (NSTA)  urged  the  agencies 
to  include  within  pedestrian  safety,  a 
major  emphasis  on  pupil  transportation 
safety.  NSTA  stated  that  it  believes, 
"pupil  transportation  safety  should  be 
specifically  mentioned  as  an  area  within 
pedestrian  safety  which  needs  to  be 
addressed." 

There  is  certainly  some  overlap 
between  the  areas  of  pedestrian  and 
bicycle  safety  and  pupil  transportation 
safety.  As  the  agencies  indicated  in  the 
NPRM,  four  of  the  countermeasures  that 
the  National  Academy  of  Sciences 
recommended  to  improve  school  bus 
safety  in  its  1989  Special  Report  222 
addressed  pedestrian  safety  issues. 
States  will  have  the  option,  under  the 
amended  regulation,  to  spend  a  portion 
of  their  section  402  funds  on  these  types 
of  programs  that  address  pedestrian  and 
bicycle  safety,  and  also  improve  pupil 
transportation  safety.  Where  a  State  or 
community  identifies  this  area  as  a 
serious  problem,  we  would  encourage 
the  use  of  section  402  funds  to  address 
it.  The  regulation  does  not,  however, 
identify  the  components  of  the  National 
Priority  program  areas.  This  level  of 
detail  is  generally  contained  in  other 
materials,  such  as  the  agencies' 
Highway  Safety  Program  Guidelines,  23 
CFR  part  1204  and  NHTSA's  Highway 
Safety  Program  Advisories.  In  December 
1990.  NHTSA  published  Highway  Safety 
Program  Advisories  for  all  of  its 
National  Priority  program  areas,  which 
then  included  Impaired  Driving, 
Occupant  Protection.  Motorcycle  Safety. 
Traffic  Records.  Policy  Traffic  Services 
and  Emergency  Medical  Services.  The 
agencies  plan  to  publish  a  Highway 
Safety  Program  Advisory  for  Pedestrian 
and  Bicycle  Safety  in  1992. 

Two  commenters.  Wisconsin  and 
Advocates,  suggested  additional  ways 
the  agencies  can  contribute  to  the 
improvement  of  Pedestrian  and  Bicycle 
Safety.  As  Advocates  recognized 
tliemselves.  these  comments  are  also 
outside  the  scope  of  this  rulemaking 
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action.  In  fact,  they  raise  issues  that  are 
beyond  the  scope  of  the  section  402 
program  altogether.  The  agencies  will 
nonetheless  responds  to  the 
commenters'  concern. 

NHTSA  and  FHWA  are  pleased  to 
report  that  each  of  the  issues  raised  by 
these  commenters  are  in  fact  being 
addressed.  For  example,  a  pooled-fund 
study  (supported  with  a  pool  of  FHWA 
and  State  funds)  is  underway  to 
evaluate  the  safety  and  operational 
effects  of  different  bicycle  facilities  on 
all  road  users,  which  will  lead  to  the 
development  of  guidelines  for  certain 
types  of  bicycle  facilities.  Research  is 
also  being  conducted  regarding  the 
following  issues:  The  operational  and 
safety  effects  of  medians  and  refuge 
islands  on  both  pedestrians  and 
vehicular  traffic;  the  creation  of 
pedestrian  zones,  in  geographic  areas 
with  a  high  concentration  of  crashes 
involving  elderly  people,  to  enhance  the 
safety  and  mobility  of  older  adult 
pedestrians;  and  head,  thorax  and  leg 
impact  protection  in  relation  to  the 
design  of  motor  vehicles.  In  addition,  the 
agencies  continue  to  support  efforts  to 
develop  pedestrian  education  materials, 
particularly  those  which  target  the 
elderly  population,  youth  and  the 
alcohol  problem. 

Future  research  activities  include  a 
joint  NHTSA  study  to  update  pedestrian 
and  bicycle  accident  materials  which 
classify  the  most  commonly  occurring 
"types"  of  accidents  using  available 
national  accident  databases  and  the 
identification  of  exposure  rates  for  both 
pedestrians  and  bicyclists. 

With  regard  to  work  zones,  FHWA 
published  a  report  of  research  findings 
and  current  practices  in  controlling  and 
protection  pedestrian  traffic  in  work 
zones  in  July  1989.  FHWA  intends  to 
revise  Part  VI  of  the  Manual  on  Uniform 
Traffic  Control  Devices  concerning 
construction,  maintenance,  and  utility 
work  zone  activities,  which  will  include 
a  section  that  specifically  addresses 
pedestrian  safety  issues.  The  revised 
Part  VI  will  be  published  for  public 
comment  later  this  year  in  the  Federal 
Register. 

For  further  information  on  current 
activities  being  conducted  by  NHTSA 
and  FHWA,  individuals  should  review 
the  NPRM  published  May  3, 1991  (56  FR 
20387)  or  contact  the  agency  officials 
identified  earlier  in  this  final  rule. 

Impact  Analyses 

A.  Economic  Impacts 

The  agencies  have  analyzed  the  effect 
of  this  action  and  determined  that  it  is 


not  "major"  within  the  meaning  of 
Executive  Order  12291  or  "significant" 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  rulemaking  will  not 
affect  the  level  of  funding  available  in 
the  highway  safety  program,  or 
otherwise  have  a  significant  economic 
impact,  so  that  neither  a  Regulatory 
Impact  Analysis  nor  a  Regulatory 
Evaluation  is  required.  Although  not 
required  to  do  so,  the  agencies  prepared 
an  Evaluation  in  1982  to  assist  them  in 
the  rulemaking  process.  In  the  course  of 
the  agencies'  1987-88  rulemaking  action, 
the  Evaluation  was  reviewed  and  an 
Addendum  was  prepared.  These 
documents  are  available  for  inspection 
through  NHTSA's  Docket  Section,  room 
5109.  Also  in  association  with  the  1982 
rulemaking  process,  the  agencies 
prepared  and  submitted  to  the  public 
docket.  Effectiveness  and  Efficiency 
Papers  regarding  the  programs  then 
being  considered  to  be  national  priority 
program  areas.  These  documents  are 
also  available  in  the  public  docket,  room 
5109,  Docket  Number  81-12.  General 
Reference  Section. 

B.  Impacts  on  Small  Entities 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  agencies  have 
evaluated  the  effects  of  this  action  on- 
small  entities.  Based  on  the  evaluation, 
we  certify  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
States  will  be  recipients  of  any  funds 
awarded  under  the  regulation  and. 
accordingly,  the  preparation  of  a 
Regulatory  Flexibility  Analysis  is 
unnecessary.. 

C.  Environmental  Impacts 

The  agencies  have  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  agencies 
have  determined  that  this  action  will  not 
have  any  effect  on  the  human 
environment. 

D.  Federalism  Assessment 

The  agency  has  analyzed  this  action 
under  the  principles  and  criteria  of 
Executive  Order  12612  and  has 
determined  that  the  rule  will  not  have 
any  federalism  implications.  The 
agencies'  decision  to  add  Pedestrian  and 
Bicycle  Safety  to  the  list  of  National 
Priority  program  areas  will  not  require 
that  States  spend  their  section  402  fimds 
on  that  program.  Rather,  the  change  will 
provide  increased  fiexibility  by  enabling 
States  to  support  the  area  of  Pedestrian 
and  Bicycle  Safety  more  easily  if  they 
wish  to  do  80. 


E.  Paperwork  Reduction  Act 

The  requirement  relating  to  this 
action,  that  each  State  must  submit  a 
highway  safety  plan  to  receive  section 
402  grant  funds,  is  considered  to  be  an 
information  collection  requirement,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5      ' 
CFR  Part  1320.  This  requirement  has 
already  been  approved  by  OMB, 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  It  has  been  approved 
through  April  30, 1992;  OMB  2127-0003. 
This  final  rule  will  establish  no  new 
information  collection  requirement,  as 
that  term  is  defined  by  the  OMB  in  5 
CFR  Part  1320. 

List  of  Subjects  in  23  CFR  Part  1205 

Grant  programs.  Highway  safety. 

In  accordance  with  the  foregoing, 
NHTSA  and  FHWA  amend  part  1205  of 
title  23  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  120S— [AMENDED] 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  402:  delegations  of 
authority  at  49  CFR  1.48  and  1.50. 

2.  In  §  1205.3,  paragraph  (c)  is  added 
to  read  as  follows: 


§1205.3    idmttflcatlon  of  NatkWMl 
Program  Areas. 


(c)  Under  statutory  provisions  jointly 
administered  by  NHTSA  and  FHWA, 
the  following  highway  safety  program 
area,  jointly  administered  by  NHTSA 
and  FHWA,  has  been  identified  as 
encompassing  a  major  highway  safety 
problem  which  is  of  national  concern, 
and  for  which  effective  countermeasures 
have  been  identified.  The  program 
developed  in  this  area  is  eligible  for 
Federal  funding,  pursuant  to  provisions 
of  23  U.S.C.  402(g).  guidelines  issued  by 
NHTSA  and  FHWA  and  the  review 
procedures  set  forth  in  S  1205.4: 
Pedestrian  and  Bicycle  Safety. 

Issued  on  October  1, 1991. 
Thomas  D.  Larson. 

Administrator,  Federal  Highway 

Administration. 

Jeny  Ralph  Cuny. 

Administrator,  National  Highway  Traffic 

Safety  Administration. 

[FR  Doc.  91-23976  Filed  10-^-01:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  Standard* 
Administration,  Wage  and  Hour 
Division 

29  CFR  Part  541 

Exemptions  From  Mtnimum  Wage  and 
Overtime  Compensation  Requirements 
of  the  Fair  Ijrtmr  Standards  Act;  Public 
Sector  Empioyers 

agency:  Wage  and  Hour  Division, 

Employment  Standards  Administration, 

Labor. 

action:  Extension  of  comment  period  on 

interim  final  rule. 

SUMMARY:  This  document  extends  the 
period  for  filing  written  comments  an 
additional  30  days  on  revisions  to 
regulations  governing  the  exemption 
from  the  minimum  wage  and  overtime 
compensation  requirements  of  the  Fair 
Labor  Standards  Act  for  executive, 
administrative  and  professional 
employees  employed  in  the  public 
sector.  The  Department  of  Labor  is 
taking  this  action  in  order  to  afford 
interested  parties  additional  time  to 
submit  comments. 

DATES:  Comments  must  be  received  on 
or  before  November  6. 1991. 
ADDRESS:  Submit  written  comments  to 
Samuel  D.  Walker,  Acting 
Administrator,  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  room  S-3502, 
200  Constitution  Avenue,  NW., 
Washington,  DC.  20210.  Commenters 
who  wish  to  receive  notification  of 
receipt  of  comments  are  requested  to 
include  a  self-addressed,  stamped  post 
card. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Dean  Speer,  Director,  Division  of 
Policy  and  Analysis,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  room  S-3506,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
telephone  (202)  523-8412  {this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  6, 1991 
(56  FR  45824  through  45830),  the 
Department  of  Labor  published  an 
interim  final  rule  and  a  notice  of 
proposed  rulemaking  concerning 
revisions  to  regulations  governing  the 
exemption  from  the  minimum  wage  and 
overtime  pay  requirements  of  the  Fair 
Labor  Standards  Act  (FLSA)  for 
executive,  administrative  and 
professional  employees  employed  in  the 
public  sector,  as  follows:  (1)  An  interim 
final  rule  (56  FR  45824)  that  became 
effective  upon  publication,  which  also 


requested  comments,  for  a  special 
exception  from  a  certain  aspect  of  the 
"salary  basis"  test  for  public  sector  pay 
systems  that  deduct  pay  from  otherwise- 
exempt  public  employees  for  absences 
of  less  than  a  day  for  personal  reasons 
or  illness  when  some  form  of  paid  leave 
is  not  used,  and  for  furloughs;  and  (2)  a 
notice  of  proposed  rulemaking  (56  FR 
45828)  to  allow  governmental  entities  to 
restore  the  exempt  status  of  their 
employees  under  such  pay  systems  if 
either  (A)  no  actual  deductions  were 
made  for  absences  of  less  than  a  day 
occurring  before  the  September  6, 1991, 
effective  date  of  the  interim  rule,  or  (B) 
deductions  that  were  made  for  absences 
of  less  than  a  day  occurring  before 
September  6, 1991,  are  reimbursed.  The 
Department  requested  that  written 
comments  from  interested  parties  be 
submitted  on  the  interim  rule  and  the 
notice  of  proposed  rulemaking  on  or 
before  October  7, 1991. 

Because  of  the  interest  that  has  been 
expressed  in  this  rulemaking,  the 
Department  has  decided  to  extend  the 
public  comment  period.  Therefore,  the 
period  for  submitting  public  comments 
concerning  the  interim  Final  rule  is 
extended  for  30  additional  days,  to 
November  6, 1991.  For  a  document 
extending  the  comment  period  on  the 
proposed  rule,  see  a  document  published 
in  the  Proposed  Rules  section  of  this 
issue. 

Signed  at  Washington,  DC  on  this  2nd  day 
of  October  1991. 
Samuel  D.  Walker, 

Acting  Administrator,  Wage  and  Hour 
Division. 
[FR  Doc.  91-24075  Filed  10-3-91;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 

West  Virginia  Regulatory  Program; 
Derinitions;  Sediment  Control 
Structures;  Fills;  Other  Modifications 
and  Corrections. 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  exceptions,  of  a  proposed 
amendment  to  the  West  Virginia 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  West 
Virginia  program)  under  the  Surface 


Mining  Control  and  Reclamation  Act  of 
1977(SMCRA).  fhe  proposed 
amendment  contains  modifications 
relating  to  definitions,  sediment  control 
structures,  completion  of  reclamation, 
multiple-seam  mining,  excess  spoil  fills, 
underdrains  and  coal  refuse  disposal, 
and  is  intended  to  make  the  State's 
regulations  consistent  with  current 
Federal  requirements. 
EFFECTIVE  DATE:  October  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  James  C.  Blankenship,  Jr.,  Director. 
Charieston  Field  Office;  Office  of 
Surface  Mining  Reclamation  and 
Enforcement;  603  Morris  Street; 
Charieston.  West  Virginia  25301; 
telephone  (304)  347-715a 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  program. 

II.  Submission  of  Amendment 

III.  Director's  Findings. 

rV.  Summary  and  Disposition  of  Commenli. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

L  Background  oa  the  West  Vii^mia 
Program 

On  January  21. 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  Information 
concerning  the  general  background  of 
the  West  Virginia  program  submission, 
as  well  as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  initial  conditions  of 
the  approval  of  the  West  Virginia 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5915-5956). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  previous 
program  amendments  are  codified  at  30 
CFR  948.10,  948.12.  948.13,  948.15,  and 
948.18. 

II.  Submission  of  Amendment 

On  May  23, 1990,  the  Secretary  of  the 
Interior  announced  in  the  Federal 
Register  (55  FR  21304-21340)  his 
decision  to  approve,  with  certain 
exceptions.  West  Virginia's  Surface 
Mining  Reclamation  Regulations  (title 
38,  series  2)  as  submitted  on  April  26, 
1989,  and  revised  on  December,  19, 1989, 
and  February  7, 1990.  A  summary  of  the 
comments  received  on  the  State's 
revised  regulations  and  the  Secretary's 
disposition  of  those  comments  was 
published  in  the  Federal  Register  on 
June  12, 1990  (55  FR  23703-23728). 

As  explained  in  the  May  23, 1990, 
Federal  Register  notice,  the  Secretary 
found  36  areas  in  which  West  Virginia's 
revised  regulations  were  less  effective 
than  the  corresponding  Federal 
requirements.  Because  seven  of  those 
provisions  could  cause  immediate 
environmental  aud  enforcement 
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problems,  the  Secretary  required  the 
State  to  submit  amendments  to  those 
provisions  by  June  29, 1990.  The 
remaining  29  required  amendments  were 
to  be  submitted  by  April  30, 1991.  In 
addition,  the  Secretary  did  not  approve 
12  specific  provisions  in  the  State's 
revised  regulations.  Because  of  that 
action,  none  of  the  disapproved 
provisions  are  enforceable  by  the  State. 

On  June  29, 1990  (Administrative 
Record  No.  WV  845),  the  West  Virginia 
Division  of  Energy  (WVDOE)  submitted 
revisions  to  its  Surface  Mining 
Reclamation  Regulations  to  satisfy 
seven  of  the  36  inconsistencies 
identified  by  the  Secretary  in  the  May 
23, 1990,  notice.  The  revisions  pertain  to 
the  State's  definitions  of  "downslope", 
"embankment",  "impoundment"  and 
"prospecting";  the  design,  construction, 
maintenance,  abandonment, 
certification  and  inspection  of  bench 
control  systems  and  completely  incised 
sediment  control  structures;  the  removal 
of  organic  material  from  the  critical 
foundation  areas  of  excess  spoil 
disposal  fills;  and  the  construction  of 
diversion  channels  to  divert  runoff  from 
areas  adjacent  to  and  above  valley  fills 
constructed  with  rock  core  chimney 
drains  and  durable  rock  fills. 

The  WVDOE  also  submitted 
modifications  to  its  regulations  relating 
to  applicant  violation  information;  the 
removal  of  abandoned  coal  refuse 
disposal  piles;  geologic  information 
requirements;  the  transfer,  assignment 
or  sale  of  permit  rights;  incidental 
boundary  revisions;  permit  findings  and 
conditions;  the  final  planting  report; 
reclamation  of  bond  forfeiture  sites; 
applications  for  small  operator 
assistance;  and  inspection  frequencies. 
These  modifications  were  made  by  the 
West  Virginia  Legislature  subsequent  to 
the  WVDOE's  February  7. 1990.  program 
amendment  submission  that  was 
partially  approved  by  the  Secretary  on 
May  23, 1990. 

In  addition  to  the  required 
amendments  and  the  legislative 
modifications,  the  WVDOE  revised  its 
regulations  to  correct  a  number  of 
clerical  or  editorial  errors  concerning 
the  definition  of  bench  control  system, 
maps,  the  removal  of  abandoned  coal 
refuse  disposal  piles,  sediment  control 
structures,  blasting,  liability  insurance, 
prospecting,  inactive  status,  durable 
rock  fills,  remining  and  coal  refuse 
disposal.  The  WVDOE  also  submitted 
revised  regulations  concerning  multiple- 
seam  mining  operations  in  steep  slope 
areas  and  the  construction  of  diversion 
channels  across  excess  spoil  disposal 
fills. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  7, 


1990  Federal  Register  (55  FR  32102- 
32103),  and,  in  the  same  notice,  opened 
the  public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  public  comment  period  closed  on 
September  6, 1990. 

By  letters  dated  October  11, 1990  and 
November  16, 1990  (Administrative 
Record  Nos.  WV  854  and  854A),  OSM 
notified  the  State  that  certain  proposed 
revisions  contained  in  its  June  29, 1990. 
submission  were  found  to  be  less 
effective  than  the  Federal  requirements. 
At  the  State's  request,  OSM  delayed 
final  rulemaking  on  the  June  29, 1990, 
submittal  to  allow  West  Virginia  an 
opportunity  to  submit  revised 
modifications  (Administrative  Record 
No.  WV  853). 

By  letter  dated  December  17, 1990 
(Administrative  Record  No.  WV  857). 
West  Virginia  submitted  revisions  to  its 
initial  submittal  of  June  29, 1990.  In 
addition,  the  State  advised  OSM  that 
the  proposed  rules  were  being  submitted 
to  the  West  Virginia  Legislature  for 
approval  as  final  rules,  and,  given  the 
late  date,  promulgation  of  the  proposed 
modifications  as  emergency  regulations 
would  likely  result  in  confusion  and 
could  possibly  complicate  the  legislative 
rulemaking  process.  The  revised 
submittal  contained  modifications 
concerning  the  definition  of  "bench 
control  systems",  "downslope"  and 
"prospecting";  the  design,  construction, 
certification,  inspection  and 
abandonment  of  sediment  control 
structures  and  permanent 
impoundments;  the  completion  of 
reclamation;  the  gravity  transport  of 
spoil  on  steep  slope  multiple-seam 
mining  operations;  the  construction  of 
diversion  charmels  to  divert  runoff  from 
areas  above  and  adjacent  to  valley  fills 
constructed  with  rock  core  chimney 
drains  and  durable  rock  fills;  the 
construction  of  underdrains  in  durable 
rock  fills;  the  construction  and 
maintenance  of  coal  refuse  disposal 
sites;  and  the  slope  design  requirements 
for  coal  refuse  disposal  sites. 

OSM  announced  receipt  of  West 
Virginia's  December  17, 1990  submission 
in  the  February  15, 1991  Federal  Register 
(56  FR  6337-6339)  and  reopened  the 
public  comment  period.  The  extended 
comment  period  closed  on  March  4, 
1991. 

III.  Director's  Fmdings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director's  findings 
concerning  the  proposed  amendment 
that  was  initially  submitted  by  the 
WVDOE  on  June  29. 1990,  and 
subsequently  revised  on  December  17. 


1990.  Revisions  not  specifically 
discussed  below  concern 
nonsubstantive  wording  changes,  or 
revised  cross-references  and  paragraph 
notations  to  correct  earlier  drafting 
errors  and  refiect  organizational 
changes  resulting  from  this  amendmen*. 

1.  Section  38-2-2:  Definitions 

(a)  Bench  Control  Systems.  West 
Virginia  has  proposed  to  delete  the 
definition  of  "bench  control  system" 
contained  in  subsection  2.14  since  the 
term  is  being  deleted  throughout  the 
State's  regulations.  In  addition  to 
deleting  the  definition,  the  State  has 
clarified  (Administrative  Record  No. 
WV  857)  that  the  term  "sediment  control 
structure  or  other  water  retention 
device",  which  is  used  in  subsections  5.4 
and  5.5  of  the  State's  regulations, 
includes  bench  control  systems.  Because 
the  term  "bench  control  system"  is  not 
defined  or  used  in  the  Federal 
regulations,  the  Director  finds  that  the 
deletion  of  the  term  from  the  State's 
regulations  will  not  render  them  less 
effective  than  the  Federal  requirements. 

(b)  Downslope.  The  State  has  revised 
its  definition  of  "downslope"  at 
subsection  2.42  (formerly  subsection 
2.43)  to  mean  "the  land  surface  between 
the  projected  outcrop  of  the  lowest  coal 
seam  being  mined  along  each  highwall, 
or  any  mining-related  construction,  and 
the  valley  floor."  While  the 
corresponding  Federal  definition  lacks 
the  provision  concerning  mining-related 
construction,  the  June  12. 1990.  Federal 
Register  notice  states  that,  based  on  the 
preambles  to  the  pertinent  Federal  rules. 
OSM  did  not  intend  its  definition  to  be 
applied  so  as  to  prohibit  the 
construction  of  haul  roads  or  pond 
embankments  on  steep  slopes  below  the 
outcrop  of  the  lowest  coal  seam  being 
mined,  provided  construction-related 
debris  is  not  placed  downslope  (55  FR 
23705,  response  to  Comment  No.  14).  As 
discussed  in  the  preamble  to  proposed 
30  CFR  816.107  and  817.107.  the 
prohibition  on  downslope  placement 
applies  to  materials,  not  structures  such 
as  roads,  ponds  and  approved  excess 
spoil  disposal  fills  (47  FR  26765,  June  21. 
1982).  Therefore,  to  the  extent  that  the 
term  "mining-related  construction" 
refers  to  structures  such  as  those  listed 
above,  the  proposed  State  definition  is 
no  less  effective  than  the  Federal  rules. 
Similarly,  to  the  extent  that  the 
proposed  language  is  intended  to 
prohibit  the  downslope  placement  of 
spoil  removed  by  mining-related 
construction,  it  is  not  inconsistent  with 
any  Federal  requirement.  The  WVDOE 
further  clarified  its  definition  of 
downslope  by  stating  (Administrative 
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Record  No.  WV  857)  that  it  would  not 
allow  indiscriminate  placement  of 
material  on  the  downslope  between  the 
bench  or  cut  and  any  mining-related 
construction.  The  Director  is  approving 
the  revised  deHnition  to  the  extent  that 
the  clarification  provided  by  the 
WVDOE  prohibits  the  placement  of  any 
debris,  abandoned  or  disabled 
equipment,  spoil  material,  or  waste 
mineral  matter  between  the  lowest  coal 
seam  being  mined  and  any  mining- 
related  construction.  Accordingly,  the 
Director  finds  that  the  revised  definition, 
as  clarified  by  the  State,  resolves 
concerns  raised  by  the  Secretary  in 
Finding  2.11  of  the  May  23, 1990  Federal 
Register  notice  (55  PR  21308),  and 
therefore,  subsection  2.42  of  the 
proposed  State  regulations  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  701.5.  Accordingly,  the 
requirements  of  30  CFR  948.16(d)  are 
satisfied  and  the  conditions  which 
caused  the  Secretary  not  to  approve  the 
definition  of  downslope  as  set  forth  at 
30  CFR  94a.l5(k)(l)  are  resolved. 

(c)  Embankment  The  State  has 
revised  its  definition  of  "embankment" 
at  subsection  2.44  to  mean  "a  man-made 
deposit  of  earth  or  waste  materials 
usually  exhibiting  at  least  one  sloping 
face."  In  this  revision,  the  State  has 
deleted  the  phrase  which  included  only 
embankments  five  feet  or  greater  in 
height  in  the  definition.  The  Secretary, 
in  Finding  2.12  (55  FR  21308,  May  23, 
1990),  found  the  State's  defmition  of 
"embankment"  to  be  less  effective  than 
the  corresponding  Federal  definition  at 
30  CFR  701.5  to  the  extent  that  it 
included  the  height  limitation.  Because 
the  State  has  omitted  the  height 
limitation  from  its  revised  definition  of 
embankment,  the  Director  finds  the 
revised  State  definition  to  be  no  less 
effective  than  its  Federal  counterpart. 
Accordingly,  the  requirements  of  30  CFR 
946.16(e)  are  satisfied  emd  the  conditions 
which  caused  the  Secretary  not  to 
approve  the  definition  of  embankment 
as  set  forth  at  30  CFR  946.15(k)(2)  are 
resolved. 

(d)  Impoundment  or  Impounding 
Structure.  The  State  has  revised  its 
definition  of  "impoundment  or 
impounding  structure"  at  subsection  2.66 
to  mean  "a  closed  basin  constructed  for 
the  retention  of  water,  sediment,  or 
waste."  The  Secretary,  in  Finding  2.15 
(55  FR  21309,  May  23, 1990),  determined 
that  the  previous  State  definition  was 
less  effective  than  the  corresponding 
Federal  definition  at  30  CFR  701.5 
because  it  limited  impoundments  to 
those  structures  with  embankments  or 
barriers  and  thus  did  not  include 
depressions  or  sedimentation  control 


structures  such  as  dugout  ponds  which 
are  usually  built  at  ground  level  without 
an  embankment  or  barrier.  By  deleting 
the  requirement  for  an  embankment  or 
barrier,  the  State  has  partially  satisfied 
the  requirements  of  30  CFR  948.16(n. 
However,  since  the  revised  definition 
still  limits  impoundments  to  closed 
basins  constructed  for  the  retention  of 
water,  sediment  or  waste,  the  Director 
finds  that  it  remains  less  effective  than 
the  Federal  definition  at  30  CFR  701.5, 
which  includes  all  basins,  either 
naturally  formed  or  artificially  built. 
Accordingly,  the  Director  is  requiring 
West  Virginia  to  redefine  "impoundment 
or  impounding  structure"  in  a  manner 
which  is  no  less  effective  than  the 
Federal  definition  at  30  CFR  701.5. 

(e)  Prospecting.  West  Virginia  has 
revised  its  definition  of  "prospecting"  at 
subsection  2.94  to  incliule  the  gathering 
of  environmental  data  to  establish  the 
conditions  of  an  area  before  beginning 
surface  mining  and  reclamation 
operations,  where  such  activity  may 
cause  any  disturbance  of  the  land 
surface  or  may  cause  any  appreciable 
effect  on  land,  air,  water,  or  other 
environmental  resources.  In  addition, 
the  definition  is  being  revised  to  provide 
that,  regardless  of  whether  or  not  any 
disturbance  is  anticipated,  gathering  of 
environmental  data  on  lands  designated 
unsuitable  under  section  22  of  the  West 
Virginia  Surface  Coal  Mining  and 
Reclamation  Act  (State  Act)  shall  be 
considered  prospecting  and  subject  to 
the  requirements  of  section  13  of  the 
West  Virginia  Surface  Mining 
Reclamation  Regulations. 

As  required  by  30  CFR  94ai6(g).  West 
Virginia  has  revised  its  definition  of 
"prospecting"  to  include  the  gathering  of 
environmental  data  to  establish  the 
conditions  of  an  area  prior  to  mining.  It 
is  thus  similar  to  the  corresponding 
Federal  definition  of  "coal  exploration" 
at  30  CFR  701.5.  However,  the  State 
further  qualifies  this  revision  by 
specifying  that  it  af^lies  only  to  the 
gathering  of  data  "where  such  activity 
may  cause  any  disturbance  of  the  land 
surface  or  may  cause  any  appreciable 
effect  on  land,  air,  water,  or  other 
environmental  resources  *  *  *". 

Section  512  of  SMCRA  requires  the 
regulation  of  coal  exploration  operations 
that  "substantially  disturb"  the  natural 
land  surface.  The  Federal  rules  at  30 
CFR  part  772  require  that  permits  (and 
thus  the  prior  approval  of  the  regulatory 
authority)  be  obtained  for  all 
exploration  operations  intending  to 
remove  more  than  250  tons  of  coal.  All 
other  exploration  operations  need  only 
file  a  notice  of  intent  which  does  not 
require  regulatory  authority  approval. 


The  Federal  performance  standards  at 
30  CFR  part  815  governing  coal 
exploration  apply  only  to  operations 
causing  substantial  disturbance.  It  does 
not  matter  whether  that  disturbance 
occurs  under  a  notice  of  intent  or  a 
permit. 

Since  the  performance  standards  are 
thus  limited  in  scope,  OSM  on 
September  8, 1983,  amended  30  CFR 
772.11  to  delete  the  requirement  that 
notices  of  intent  be  filed  in  situations 
where  no  substantial  disturbance  is 
planned.  On  July  15, 1985,  the  U.S. 
District  Court  for  the  District  of 
Columbia  remanded  this  rule  to  the 
Secretary  because  he  had  failed  to 
adequately  explain  the  departure  from 
the  previous  rule  and  address  concerns 
raised  by  commenters  [In  re:  Permanent 
Surface  Mining  Regulation  Litigation 
(II),  620  F.  Supp.  1519  (D.D.C.  1985)).  In 
promulgating  a  revised  rule  on 
December  29, 1988,  OSM  noted  that  it 
had  "considered  the  practical  problems 
raised  by  the  remanded  rule,  namely, 
that  for  the  regulatory  authority  to 
determine  which  proposed  coal 
exploration  operations  may 
substantially  disturb  the  natural  land 
surface,  it  must  be  informed  of  all 
proposed  exploration"  (53  FR  52943). 
Accordingly,  the  revised  Federal  rule 
requires  that  all  parties  intending  to 
conduct  coal  exploration  first  notify  the 
regulatory  authority  regardless  of  the 
extent  of  disturbance  planned. 

Although  the  proposed  West  Viipnia 
definition  is  sli^tly  less  inclusive  than 
the  Federal  definition,  part  of  it 
adequately  addresses  the  concerns  of 
the  commenters  referenced  in  the  court 
decision  and  is  based  on  the  same 
rationale  as  that  used  by  OSM  to 
develop  its  revised  rules.  As  discussed 
above,  the  proposed  definition  includes 
all  environmental  data  gathering 
activities  which  may  cause  any 
disturbance  (not  just  substantial 
disturbance)  of  the  natural  land  surface. 
When  applied  in  the  context  of  section 
13  of  the  State  rules,  Uiis  part  of  the 
definition  requires  that  the  regulatory 
authority,  not  the  operator,  determine 
whether  any  plemned  disturbance  is 
hkely  to  be  substantial  and  hence 
subject  to  regulation.  However,  the  State 
also  uses  the  phrase  "*  *  *  or  may 
cause  appreciable  effect  on  land,  air, 
water  or  other  environmental  resources" 
in  defining  prospecting.  Because  the 
term  "appreciable"  can  mean 
substantial  or  considerable  and  the 
State  has  not  clarified  its  use,  it  appears 
that  by  allowing  substantial  effects  to 
occur  during  the  gathering  of 
environmental  data,  the  proposed  State 
definition  could  be  interpreted  as 
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allowing  the  operator  and  not  the 
rpgulatory  authority  to  determine  when 
prospecting  activities  are  subject  to 
regulation.  By  not  requiring  regulatory 
authority  approval  prior  to 
commencement  of  such  activities,  the 
proposed  State  definition  would  be  less 
effective  than  the  Federal  rule  at  30  CFR 
"^01.5. 

The  State's  definition  of  prospecting, 
like  30  CFR  772.12(a),  would  require  any 
person  proposing  to  gather 
environmental  data  on  lands  designated 
unsuitable  for  surface  mining  to  first 
submit  an  application  and  obtain 
approval  from  the  Commissioner 
regardless  of  whether  or  not  any 
disturbance  is  anticipated. 

Since  the  State's  revised  definition 
would  not  provide  for  the  regulation  of 
prospecting  in  a  manner  which  is 
consistent  with  the  Federal  rules  at  30 
CFR  parts  772  and  815.  the  Director  finds 
that  while  satisfying  the  specific 
requirements  of  30  CFR  948.16(g),  the 
State's  definition  of  prospecting  at 
subsection  2.94  remains  less  effective 
than  the  Federal  definition  at  30  CFR 
701.5.  Accordingly,  the  Director  is  not 
approving  the  State's  definition  to  the 
extent  that  it  includes  the  phrase  "or 
may  cause  appreciable  e^ect  on  land, 
•  *  *".  He  also  is  requiring  that  the 
State  amend  its  definition  to  be  no  less 
effective  than  its  Federal  counterpart. 

2.  Section  38-2-3:  PerwitUng 

(a)  Compliance  history.  The  Slate,  as 
required  by  30  CFR  948.16(h).  has 
revised  subsection  3.1  (k)  of  its 
regulations  to  require  that  an  applicant 
for  a  permit  list  all  "unabated."  rather 
than  "abated"  air  and  water  quality 
violation  notices.  The  Director  finds  that 
revised  subsection  3.'<  (k)  is  no  less 
effective  than  the  provisions  of  its 
Federal  counterpart  at  30  CFR  778.14(c) 
and  satisfies  the  requirements  of  30  CFR 
g48.16(h). 

(b)  Existing  structures.  The  State 
proposes  to  revise  subsection  3.4(d)(7) 
by  deleting  the  phrase  "owned  or 
leased"  in  identifying  existing  structures 
to  be  used  for  surface  mining  operations. 
While  there  is  no  direct  Federal 
counterpart  the  Director  finds  that 
subsection  3.4(d)(7)  as  revised  is  not 
inconsistent  with  the  general 
requirements  regarding  maps  as  set 
forth  in  the  Federal  regulations  at  30 
CFR  779.24.  and  existing  structures  as 
set  forth  at  30  CFR  780.12. 

(c)  Reclamation  schedule.  The  State 
proposes  to  add  subsection  3.6(1)  which 
requires  the  permit  applicant  to  include 
in  the  application  a  site-specific  detailed 
plan  showing  the  sequence  and  schedule 
of  backfilling  and  regrading  for  area 
mining  operations,  mountaintop  removal 


operations  and  multiple-seam  mining 
operations.  This  provision  is  consistent 
with  30  CFR  78ai8(b)  which  requires  a 
reclamation  plan  and  schedule  for  all 
proposed  surface  mining  operations. 
When  read  together  with  the 
reclamation  plan  requirements  of 
section  22A-3-10(a)(5)  and  (6)  of  the 
State  Act,  this  provision  renders  the 
State  program  no  less  effective  than  the 
Federal  rule. 

(d)  Critical  foundation  areas  for  fills. 
The  State  proposes  to  add  subsection 
3.7(b)(6)  to  require  explicit 
identification,  by  narrative  and  by 
mapping,  of  critical  foundation  area(8) 
for  excess  spoil  disposal  structures.  The 
new  subsection  further  provides  that 
selection  of  the  critical  foundation 
area(8)  shall  be  based  on  the  results  of  a 
geotechnical  investigation,  shall  be 
certified  as  a  part  of  the  design  by  a 
registered  professional  engineer,  and 
shall  be  subject  to  review  and  approval 
by  the  Commissioner.  These  provisions 
add  specificity  to,  and  do  not  conflict 
with,  the  Federal  permitting 
requirements  for  excess  spoil  disposal  at 
30  CFR  780.35.  Therefore,  the  Director 
finds  that  the  proposed  State  rule  is  not 
inconsistent  with  30  CFR  780.35. 

(e)  Coal  processing  waste  pile.  The 
State  proposes  to  revise  subsection 
3.14(a)(3),  which  deals  with  the  removal 
or  reprocessing  of  the  existing 
abandoned  coal  processing  waste  pile, 
by  deleting  the  term  "reprocessing". 
This  deletion  renders  paragraph  (a)(3) 
consistent  with  the  general  provisions  of 
subsection  3.14  which  allows  the 
Commissioner  to  issue  a  special  permit 
solely  for  the  removal  of  existing 
abandoned  coal  processing  waste  piles. 
While  there  is  no  direct  Federal 
counterpart  the  Director  finds  that  the 
deletion  of  the  term  "reprocessing"  does 
not  render  subsection  3.14(a)(3) 
inconsistent  with  any  requirement  of  the 
Federal  regulations. 

(f)  Reclamation  plan.  The  State 
proposes  to  revise  subsection  3.14(b)(17} 
to  require  that  the  reclamation  plan 
needed  to  remove  an  existing 
abandoned  coal  refuse  pile  comply  with 
paragraphs  (d),  (e),  (f),  (h).  (i)  and  (j)  of 
subsection  3.6,  instead  of  (b),  (c),  (d),  (f), 
(g)  and  (h).  With  its  February  7. 1990. 
submission,  West  Virginia  revised  its 
proposed  reclamation  plan  requirements 
at  subsection  3.6.  However,  the  State 
failed  to  revise  the  references  to 
subsection  3.6  contained  in  subsection 
3.14(b)(17).  The  proposed  revision  is 
intended  to  correct  this  oversight 
Therefore,  although  OSM  has  not 
promulgated  specific  regulations  for  the 
removal  of  abandoned  coal  refuse  piles, 
the  Director  finds  that  the  reclamation 
plan  requirements  at  subsection 


3.14(b)(17)  are  not  inconsistent  with  the 
Federal  requirements  at  30  CFR  780.18 
and  784.13. 

(g)  Transfers,  assignments  and  sales 
of  permit  rights.  The  State  proposes  to 
revise  subsections  3.25(a)(2)  and 
3.25(a)(4),  concerning  the  transfer, 
assignment  or  sale  of  a  permit  by 
making  corrections  to  cross-references 
contained  in  those  subsections.  As 
discussed  in  Finding  3.23  of  the  May  23, 
1990.  Federal  Register  notice  (55  FR 
21315),  and  as  required  by  30  CFR 
948.16(u).  to  be  consistent  with  their 
Federal  counterparts,  subsection 
3.25(a)(2]  should  cross-reference 
subsections  3.1(a).  (b).  (c),  (d),  (i),  (j)  and 
(k)  rather  than  just  3.1(c):  and 
subsection  3.25(a)(4)  should  cross- 
reference  subsections  3.32  (c)  and  (d) 
rather  than  3.32  (b)  and  (c).  Since  the 
State  has  made  the  required  changes, 
the  Director  finds  that  revised 
subsections  3.25(a)(2)  and  3.25(a)(4)  are 
no  less  effective  than  their  Federal 
counterparts  at  30  CFR  774.17(b)(1)  and 
774.17(d)(1),  respectively,  and  satisfy  the 
requiremenU  of  30  CFR  948.16(u). 

(h)  Permit  findings  and  conditions. 
The  State  proposes  to  revise  subsections 
3.32(dKl2).  3.32(0  and  3.33(h)(2), 
concerning  required  findings  for  permit 
issuance  and  permit  conditions,  by 
making  corrections  to  cross-references 
contained  in  those  subsections.  As 
discussed  in  Finding  3.30  of  the  May  23, 
1990,  Federal  Register  notice  (55  FR 
21317),  to  be  consistent  with  their 
Federal  counterparts,  subsection 
3.32(d)(12)  should  cross-reference 
subsection  14.16  rather  than  14.15(i); 
subsection  3.32(f)  should  cross-reference 
subsection  3.32(c)  rather  than  3.32(b), 
and  subsection  3.1(n)  rather  than  3.1(p); 
and  subsection  3.33(h)(2]  should  cross- 
reference  subsection  3.1(c)  rather  than 
3.1(p).  Since  the  State  has  made  the 
required  changes,  the  Director  finds  that 
revised  subsections  3.32(d)(12),  3.32(f), 
and  3.33(h)(2)  are  no  less  effective  than 
their  Federal  counterparts  at  30  CFR 
773.15(c)(12).  773.15(e),  and  773.17(i). 
respectively,  and  satisfy  the 
requirements  of  30  CFR  948.16(y)  and  (z). 

The  State  also  proposes  to  revise 
subsection  3.33(h)(1)  by  deleting  a  cross- 
reference  to  subsection  3.1(d).  Since 
subsection  3.33(h)(1)  as  revised  is 
substantively  identical  to  its  Federal 
counterpart  at  30  CFR  773.17(i)(l),  the 
Director  finds  it  no  less  effective  than 
the  Federal  regulation. 

3.  Section  38-2-5:  Drainage  and 
Sediment  Control  Systems 

(a)  Bench  control  systems.  As 
discussed  previously  herein  in  Finding 
1(a),  the  State  deleted  the  definition  of 
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'bench  control  system"  at  subsection 
2.14  of  Its  regulations.  State  officials 
concluded  that  the  definition  was  no 
longer  applicable  since  the  term  was 
deleted  throughout  the  regulations 
(Administrative  Record  No.  WV  857). 
They  also  stated  that  sediment  control 
structure  or  other  water  retention  device 
which  is  used  in  subsections  5.4  and  5.5 
includes  bench  control  systems. 

Although  the  defmition  of  bench 
control  system  was  deleted.  West 
Virginia  uses  the  terms  "sediment 
control  structures",  "on-bench  sediment 
control  structures",  "on-bench  sediment 
control  systems"  and  "water  retention 
structures"  interchangeably  throughout 
its  regulations. 

Although  the  State  has  said  that  the 
term  sediment  control  structure  or  other 
.  water  retention  device  includes  bench 
control  system,  the  proposed  regulations 
do  not  contain  provisions  which  support 
this  statement.  The  State's  definition  of 
sediment  control  structure  at  subsection 
1.107  does  not  mention  on-bench 
<»ediment  control  structures,  on-bench 
sediment  control  system,  or  water 
retention  structures.  West  Virginia 
should  define  sediment  control 
structures  or  sediment  pond  to  include 
on-bench  sediment  control  structures, 
on-bench  sediment  control  systems,  and 
water  retention  structures  or  it  should 
discontinue  using  those  terms  in  its 
regulations.  Furthermore,  West  Virginia 
must  require  that  all  such  structures, 
including  impoundments  as  defined  in 
subsection  2.66,  are  subject  to  the 
requirements  of  subsections  5.4  and  5.5. 
Therefore,  the  Director  finds  that 
proposed  subsection  5.4,  as  was 
discussed  in  Finding  5.3(d)  of  the  May 
23, 1990  Federal  Register  notice  (55  FR 
21319-21320),  is  Still  less  effective  than 
30  CFR  816.46  and  817.46.  to  the  extent 
that  the  terms  "on-bench  sediment 
control  structure",  "on-bench  sediment 
control  system",  and  "water  retention 
structures"  are  not  defined  by  the  State, 
and  the  structures,  including 
impoundments,  are  not  specifically 
identified  as  being  subject  to  the 
requirements  of  subsections  5.4  and  5.5. 
Accordingly,  the  requirements  of  30  CFR 
948.16(n),  except  for  the  portion  dealing 
with  annual  inspection  requirements 
and  the  portion  pertaining  to  former 
subsection  5.4(g)(3)(D),  have  not  been 
satisfied. 

(b)  Design  criteria.  The  State  proposes 
to  revise  subsection  5.4(a)  to  provide 
that  all  sedimentation  control  systems 
and  other  water  retaining  structures 
used  in  association  with  the  mining 
operation  shall  be  designed, 
constructed,  located,  maintained,  and 
used  in  accordance  with  the  State's 


regulations.  This  revision  responds  to 
the  requirements  of  30  CFR  948.16(k)  and 
Finding  5.3(d)  of  the  May  23, 1990, 
Federal  Register  notice  (55  FR  21319). 
Since  the  revision  clarifies  that  sediment 
control  structiires  must  always  be 
designed,  constructed,  located, 
maintained  and  used  in  accordance  with 
approved  program  requirements,  and 
since  the  reference  to  "criteria  set  forth 
in  the  Technical  Handbook  or  other 
approved  criteria"  has  been  eliminated, 
the  Director  finds  that  the  proposal 
satisfies  the  requirements  of  30  CFR 
948.16(k),  and  resolves  the  concerns 
which  caused  the  Secretary  not  to 
approve  subsection  38-2-5.4(a),  as  set 
forth  at  30  CFR  948.15(k)(6). 

(c)  Storage  capacity.  The  State 
proposes  to  revise  subsection  5.4(b)(4)  to 
require  that,  before  the  Commissioner 
can  approve  a  reduction  in  sediment 
control  structure  storage  volume  from 
the  0.125  acre-feet  standard,  the  permit 
applicant  must  first  demonstrate  that  the 
effluent  limitations  of  subsection  14.5(b) 
will  be  met.  This  revision  responds  to 
the  requirements  of  30  CFR  948.16(m) 
and  Finding  5.3(d)  of  the  May  23, 1990. 
Federal  Register  notice  (55  FR  21320). 
The  Director  finds  that  the  revised 
provisions  of  subsection  5.4(b)(4)  are  no 
less  effective  than  the  Federal 
provisions  at  30  CFR  816.46(c)(l)(iii)(C). 
817.46(c)(l)(iii)(C),  816.46(d)(1)  and 
817.46(d)(1),  and  that  the  State's 
proposal  satisfies  the  requirements  of  30 
CFR  948.16(m). 

(d)  Spillways.  As  required  by  OSM's 
732  notification  of  March  6, 1990 
(Administrative  Record  No.  WV  834). 
the  State  proposes  to  revise  subsection 
5.4(b)(8)  to  provide  that  a  single  open 
channel  spillway  may  be  used  only  if  it 
is  of  non-erodible  construction  and 
designed  to  carry  sustained  flows;  or 
earth  or  grass-lined  and  designed  to 
carry  short-term,  infrequent  flows  at 
non-erosive  velocities  where  sustained 
flows  are  not  expected.  Since  the 
proposed  language  is  substantively 
identical  to  30  CFR  816.46(c)(2). 
817.46(c)(2),  816.49(a)(8)  and  (c)(2).  and 
817.49(a)(8)  and  (c)(2),  the  Director  finds 
these  provisions  to  be  no  less  effective 
than  their  Federal  counterparts. 
However,  subsection  5.4(b)(8)  also 
provides  that  excavated  sediment 
control  structures  which  are  at  ground 
level  and  which  have  an  open  exit 
channel  constructed  of  non-erodible 
material  may  be  designed  to  pass  the 
peak  discharge  of  a  ten  (10)  year, 
twenty-four  (24)  hour  precipitation 
event.  The  Federal  regulations  require 
that  all  sediment  control  structures  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a)  have  spillways  designed 


to  safely  pass  the  peak  discharge  of  a 
25-year,  24-hour  precipitation  event.  In 
addition,  as  a  result  of  revisions  to 
5.4(b),  the  punctuation  at  the  end  of  each 
of  the  paragraphs  5.4(b)(8)  through 
(b)(12)  is  inconsistent  and  could 
possibly  lead  to  confusion  in  reading 
and  applying  the  various  subsections. 
The  State  needs  to  review  and  revise  the 
punctuation  in  these  paragraphs  to  make 
them  consistent  with  other  paragraphs 
in  subsection  5.4(b).  Therefore,  the 
Director  finds  the  State's  rules  at 
subsection  5.4(b)(8)  to  be  less  effective 
than  the  Federal  requirements  at  30  CFR 
818.46(c)(2)(ii)(B)  and  817.46(c)(2)(ii)(B). 
and  he  is  requiring  the  State  to  amend 
its  spillway  design  requirements  for 
excavated  sediment  control  structures. 

(e)  Safety  factors.  The  State  proposes 
to  add  subsection  5.4(b)(10)  to  establish 
the  minimum  static  and  seismic  safety 
factors  for  impoundments.  Since  these 
factors  are  substantively  identical  to 
those  in  30  CFR  816.49(a)(3)  and 
817.49(a)(3),  the  Director  finds  the 
proposal  to  be  no  less  effective  than 
these  Federal  regulations.  In  concert 
with  this  action,  the  State  is  proposing 
to  delete  the  specific  freeboard  height 
requirements  previously  contained  in 
subsection  5.4(b)(9)(B).  Since  the  Federal 
regulations  contain  no  counterpart  to 
this  State  rule,  the  Director  finds  that  its 
deletion  does  not  render  the  State 
program  less  effective  than  Federal 
requirements. 

(f)  Foundations.  The  State  proposes  to 
add  subsection  5.4(b)(12)  to  require  that 
foundations  and  abutments  for  all 
sediment  control  structures  be  stable 
during  all  phases  of  construction  and 
operation  and  be  designed  based  on 
adequate  and  accurate  information  on 
the  foundation  conditions.  However,  the 
Federal  rules  at  30  CFR  816.49(a)(5)(i) 
and  817.49{a)(5)(i)  also  require  that,  for 
impoundments  meeting  the  size  or  other 
criteria  of  30  CFR  77.216(a).  foundation 
investigations  and  any  necessary 
laboratory  testing  of  foundation 
materials  shall  be  performed  to 
determine  the  design  requirements  for 
foundation  stability. 

As  provided  by  subsection  5.4(c)(6), 
by  requiring  all  embankment-type 
sediment  control  structures  that  meet 
the  size  or  other  criteria  of  30  CFR 
77.216(a)  to  be  designed,  constructed, 
inspected,  and  abandoned  in 
accordance  with  the  MSHA 
requirements  at  30  CFR  77.216,  it  was 
assumed  that  foundation  investigations 
would  be  required  for  these  structures. 
According  to  MSHA  officials, 
foundation  investigations  are  usually 
only  required  of  moderate  to  high 
hazard  impoundments  (Administrative 
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Record  No.  WV  876).  Furthermore,  as 
discussed  in  the  preamble  to  OSM's 
impoundment  rules,  although 
foundations  are  addressed  in  30  CFR 
77.216(a)  (5)  and  (13),  the  MSHA  rules 
only  require  that  the  plan  describe  the 
physical  and  engineering  properties  of 
the  foundation  and  the  computed 
minimum  factor  of  safety  range  for  slope 
stability  (53  PR  43954,  October  27, 1988J 
On  the  other  hand,  OSM's  rules  actually 
stipulate  foundation  investigation  and 
laboratory  testing  requirements  for 
impoundments  meeting  the  requirements 
of  30  CFR  77.216(a)  and  they  are 
intended  to  supplement  the 
requirements  of  the  MSHA  rules. 

Therefore,  the  Director  finds  the 
proposed  State  rule  to  be  less  effective 
than  the  corresponding  Federal  rules  to 
the  extent  the  proposal  does  not  require 
foundation  investigations  and  any 
necessary  laboratory  testing  of 
foundation  materials  for  impoundments 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a).  Accordingly,  the  Director 
is  requiring  the  State  to  amend  its 
program  to  be  no  less  effective  than  30 
CFR  816.49(a)(5){i)  and  817.49(a)(5)(i). 

(g)  Design  certification.  In  response  to 
30  CFR  948.26(bb)  and  Finding  5.3(c)  of 
the  May  23. 1990.  Federal  Register  notice 
(55  FR  21319).  the  State  proposes  to  add 
subsection  5.4{b)(13)  to  require  that, 
prior  to  construction  of  any  sediment 
control  structure,  the  general  and 
detailed  design  plans  for  that  structure 
be  certified  to  be  in  accordance  with  all 
design  requirements  of  the  State  Act,  the 
State  regulations,  and  other  design 
criteria  established  by  the 
Commissioner.  The  provisions  of  this 
proposal,  when  read  together  with  the 
certification  requirements  of  subsections 
5.4(b)(1)  and  5.4(d),  the  approved 
persons  provisions  of  subsection  3.15. 
and  the  refuse  disposal  provisions  of 
section  22.  are  substantively  identical  to 
the  provisions  of  30  CFR  780.25(a)  (l)(i) 
and  (3)(i).  784.16(a)  (l)(i)  and  (3)(i). 
816.49(a)(2)  and  817.49(a)(2).  Therefore, 
the  Director  finds  that  the  proposal  is  no 
less  effective  than  its  Federal 
counterparts,  and  that  it  satisfies  the 
requirements  of  30  CFR  948.16(bb). 

(h)  Applicability.  The  State  revised 
subsection  5.4(c)  to  clarify  its 
applicability.  As  proposed,  paragraph 
(c)  of  subsection  5.4  applies  only  to 
embankment  type  sediment  control  and 
water  retention  structures.  Unlike  the 
corresponding  Federal  rules  at  30  CFR 
816.49  and  817.49.  the  proposed  State 
rules  do  not  appear  to  also  include 
slurry  impoundments  that  may  be 
constructed  to  facilitate  surface  coal 
mining  and  reclamation  activities.  To  be 
no  less  effective  than  the  Federal  rules, 


West  Virginia  must  apply  the 
requirements  of  subsection  5.4(c)  to  all 
impoundments  regardless  of  use  or 
purpose.  Therefore,  the  Director  finds 
that  subsection  5.4(c)  is  less  effective 
than  30  CFR  816.49  and  817.49,  and  he  is 
requiring  the  State  to  amend  its  program 
to  make  the  requirements  of  subsection 
5.4(c)  applicable  to  slurry 
impoundments. 

(i)  Embankment  construction. 
Paragraph  (3)  of  subsection  5.4(c) 
provides  that  in  constructing  an 
embankment,  the  operator  must  remove 
all  organic  matter  from  the  foundation, 
provide  for  proper  compaction  and 
ensure  against  excessive  settlement.  The 
Federal  rules  also  require  that,  if 
necessary,  cutoff  trenches  must  be 
installed  during  embankment 
construction  to  ensure  stability. 
Therefore,  the  Director  finds  that 
subsection  5.4(c)(3)  is  less  effective  than 
30  CFR  818.49(a)(5)(ii)  and 
817.49(a)(5)(ii),  and  he  is  requiring  the 
State  to  amend  its  regulations  to  provide 
for  the  installation  of  cutoff  trenches 
when  necessary. 

(j)  Notification  of  potential  hazards. 
Subsection  5.4(c)(4)  requires  the 
operator  to  notify  the  WVDOE  only  if  an 
inspection  discloses  that  a  potential 
hazard  exists.  The  Federal  regulations 
also  require  notification  of  potential 
hazards  during  the  examination  of 
impoundments.  Therefore,  the  Director 
finds  that  subsection  5.4(c)(4]  is  less 
effective  than  30  CFR  8ie.49(aKl2)  and 
817.49(a)(12),  and  he  is  requiring  the 
State  to  amend  its  program  to  require 
prompt  notification  if  any  examination 
or  inspection  of  an  impoundment 
discloses  that  a  hazard  exists. 

(k)  Additional  State  requirements. 
The  State  proposes  to  add  subsection 
5.4(c)(5)  to  specify  when  a  sediment 
control  structure  or  water  retention 
structure  is  subject  to  the  provisions  of 
the  West  Virginia  Dam  Control  Act. 
Since  these  requirements  are  in  addition 
to.  rather  than  in  place  of.  other  State 
program  provisions,  the  Director  finds 
that  the  proposal  is  not  inconsistent 
with  SMCRA  or  the  Federal  regulations. 

(1)  Safety  factors  for  large  or 
hazardous  impoundments.  The  State 
proposes  to  revise  subsection 
5.4(c)(6)(B)  to  include  safety  factors  for 
large  or  hazardous  impoundments 
consistent  with  those  established  in 
subsection  5.4(b)(10).  There  is  no  direct 
Federal  counterpart  to  this  rule,  but 
since  it  improves  the  internal 
consistency  of  the  State  rules  and 
specifies  safety  factors  identical  to  those 
prescribed  at  30  CFR  816.49(a)(3)(i)  and 
30  CFR  817.49(8)(3)(i)  for  impoundments 
meeting  the  criteria  of  30  CFR  77.216(a). 


the  Director  finds  that  the  proposal  does 
not  render  the  State  program  less 
effective  than  the  Federal  safety  factor 
requirements  for  structures  meeting  the 
criteria  of  30  CFR  77.216(a). 

(m)  Construction  certification. 
Subsections  5.4(b)(1)  and  5.4(d)(1) 
(formerly  5.4(c)(1))  of  the  proposed  rules 
require  that  completed  sediment  control 
structures  be  certified  as  having  been 
constructed  either  in  accordance  with 
the  plans,  designs,  and  specifications 
approved  in  the  preplan  (permit 
application)  or  in  accordance  with  as- 
built  plans.  If  as-built  plans  are 
submitted,  the  revised  rule  provides  that 
the  certification  shall  describe  how  and 
to  what  extent  the  construction  deviates 
from  the  proposed  design,  and  shall 
explain  how  and  certify  that  the 
structure  will  meet  performance 
standards.  The  added  language  is  a 
significant  improvement  over  the  current 
rule,  but  the  revised  rule  remains 
inconsistent  with  Federal  requirements 
in  two  respects:  (1)  It  does  not  require 
that  all  structures  be  certified  as  having 
been  built  in  accordance  with  the 
detailed  designs  submitted  and 
approved  pursuant  to  subsection 
3.6(h)(4)  (Federal  counterparts  30  CFR 
780.25(a)  and  784.16(a));  and  (2)  it  does 
not  require  that  as-built  plans  be 
reviewed  and  approved  by  the 
regulatory  authority  as  permit  revisions. 
Under  30  CFR  774.13,  any  change  in  an 
approved  apphcation  must  be  processed 
as  a  permit  revision.  Therefore,  the 
Director  is  requiring  that  West  Virginia 
further  amend  subsections  5.4(b)(1)  and 
(d)(1)  to  correct  these  deficiencies  and 
to  be  no  less  effective  than  the 
corresponding  Federal  certification 
requirements  at  30  CFR  816.46(b)(3)  and 
817.46(b)(3). 

(n)  Inspections.  The  State  proposes  to 
revise  subsection  5.4(e)  (formerly 
5.4(d)(1))  to  (1)  eliminate  the  inspection 
exemption  for  non-embankment 
impoundments,  (2)  require  that  the 
entire  impoundment,  not  just  the 
embankment,  be  inspected  and  certified, 
and  (3)  provide  that  a  hcensed  land 
surveyor  may  inspect  and  certify 
impoundments  or  sediment  control 
striictures  which  do  not  meet  the  size  or 
other  criteria  of  30  CFR  77.216(a)  or  the 
West  Virginia  Dam  Control  Act.  and 
which  do  not  impound  and  are  not 
constructed  of  coal  processing  waste  or 
coal  refuse.  Since  the  proposal  is 
substantively  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  816.49(a)(10)  and  817.49(a)(10),  the 
Director  finds  it  to  be  no  less  effective 
than  these  Federal  regulations.  He  also 
finds  that  the  proposal  satisfies  that 
portion  of  30  CFR  948.16(n)  which 
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requires  the  State  to  clarify  that  all 
incised  sediment  control  structures  and 
other  impoundments  are  subject  to 
annual  inspection  requirements,  as 
discussed  in  Finding  5.3(d].  55  FR  21320, 
May  23, 1990. 

In  addition,  the  State  proposes  to 
revise  subsection  5.4(e)(1)  to  require  that 
the  registered  professional  engineer  or 
licensed  land  surveyor  be  experienced 
in  the  construction  of  sediment  control 
structures.  The  Federal  regulations  at  30 
CFR  816.49(a)(10)  and  817.49(a)(10) 
require  that  persons  inspecting  such 
structures  be  experienced  in  the 
construction  of  "impoundments."  In 
addition  to  having  adequate  training,  the 
professi(^nals  inspecting  these  structures 
must  also  have  sufficient  experience  in 
constructing  them.  Because  sediment 
control  structures  are  sometimes 
constructed  without  dams  or 
embankments,  experience  in  the 
construction  of  sediment  control 
structures  alone  would  not  provide  one 
with  sufficient  experience  to  fully 
comply  with  the  Federal  requirements. 
Therefore,  the  Director  finds  the  State's 
proposal  to  be  less  effective  than  30  CFR 
816.49(a)(10)  and  817.49(a)(10)  to  the 
extent  that  it  requires  experience  in  the 
construction  of  sediment  control 
structures,  and  he  is  requiring  the  State 
to  amend  its  rule  to  require  that  such 
professionals  be  experienced  in  the 
construction  of  impoundments. 

In  addition,  the  State  proposes  to 
revise  subsection  5.4(e)(1)(A)  to  provide 
that  the  regular  inspections  required 
during  impoundment  construction  shall 
not  be  made  less  frequently  than 
quarterly.  The  corresponding  Federal 
rules  at  36  CFR  818.49(a)(10)(i)  and 
817.49(a)(10)(i)  require  regular 
inspections  during  construction,  but  they 
do  not  define  "regular."  Therefore, 
States  may  interpret  this  term  in  any 
manner  which  is  both  reasonable  and 
consistent  with  the  intent  of  the  Federal 
requirement.  In  this  case,  the  purpose  of 
the  Federal  rules  is  to  ensure  that  the 
certifying  individual  observes  enough  of 
the  construction  process  to  enable  him 
or  her  to  certify  that  the  structure  has 
been  built  in  accordance  with  program 
requirements  and  plan  specifications. 
Normally,  this  will  require  more  than 
quarterly  inspections,  but,  since  the 
proposed  State  rule  is  minimum  rather 
than  a  maximum  frequency,  the  Director 
finds  that  it  is  not  inconsistent  with  the 
Federal  standard. 

The  State  also  proposes  to  revise 
subsection  5.4(e)(1)(B)  to  provide  that 
the  certified  report  required  after  each 
inspection  can  be  prepared  by  a 
licensed  land  surveyor.  Since  sections 
22A-J-9(a)(13)  and  22A-3-12(b)(10)  of 


the  State  Act  authorize  licensed  land 
surveyors  to  inspect  impoundments  or 
sediment  control  structures  that  do  not 
meet  the  size  or  other  criteria  of  30  CFR 
77.216(a),  and  since  the  proposed 
language  is  substantively  identical  to  30 
CFR  816.49(a)(10)(ii)  and  817.49(a)(10)(ii) 
and  is  consistent  with  sections 
507(b)(14)  and  515(b)(10)  of  SMCRA.  the 
Director  finds  that  the  proposal  is  no 
less  effective  than  its  Federal 
counterparts. 

(o)  Examinations.  The  State  proposes 
to  revise  subsection  5.4(f)  (formerly 
5.4(e))  by  adding  a  requirement  that 
examination  reports  be  retained  for 
review  at  or  near  the  operation.  While 
the  corresponding  Federal  rules 
concerning  impoundment  examinations 
at  30  CFR  816.49(a)(ll)  and  817.49(a)(ll) 
do  not  make  specific  reference  to  where 
such  reports  shall  be  kept,  they  do  cross- 
reference  30  CFR  77.216-3(c)  which 
requires  that  the  results  of  examinations 
be  recorded  in  a  book  which  shall  be 
available  at  the  minesite.  Since  the 
proposed  language  adds  specificity  to 
the  State  rule  and  does  not  conflict  with 
any  Federal  requirement,  the  Director 
finds  it  is  not  inconsistent  with  SMCRA 
or  the  Federal  regulations. 

(p)  Permanent  impoundments.  The 
State  is  proposing  to  move  those 
portions  of  subsection  5.4(h)  (formerly 
5.4(g))  which  concern  permanent 
impoundments  to  subsection  5.5.  As 
required  by  30  CFR  948.16(n)  and 
pursuant  to  Finding  5.3(d),  55  FR  21320, 
May  23, 1990,  the  State  is  revising  these 
rules  to  ensure  that  the  requirements  of 
subsection  5.5  apply  to  all  permanent 
impoundments,  not  just  those  with 
embankments.  Therefore,  the  Director 
finds  that  the  revised  rule  satisfies  that 
portion  of  30  CFR  948.16(n)  which 
pertains  to  former  subsection 
5.4(g)(3)(D).  Like  the  Federal  rules  at  30 
CFR  816.49(b)  and  817.49(b),  the  revised 
State  rules  require  that  all 
impoundments  to  be  retained  following 
final  bond  release  meet  certain 
standards,  regardless  of  whether  the 
impoundment  has  an  embankment. 

In  addition,  the  State  is  proposing  to 
prohibit  the  retention  of  any  structure 
subject  to  either  30  CFR  77.216  or  the 
West  Virginia  Dam  Control  Act.  This 
provision  is  intended  to  protect 
downstream  property  and  the  safety  of 
the  public  and  to  address  MSHA 
concerns  that  current  or  future 
landowners  are  likely  to  be  unable  or 
unwilling  to  maintain  such  large  and 
potentially  hazardous  structures.  While 
there  is  no  direct  Federal  counterpart, 
the  Director  finds  the  proposal  is  not 
less  stringent  than  SMCRA.  and  does 


not  conflict  with  any  provisions  of  the 
Federal  regulations. 

The  State  also  proposes  changes  to 
subsection  5.5(c)  which  would  (1)  delete 
the  requirement  that  the  landowner 
agree  to  inspect  the  structure 
periodically,  and  (2)  modify  the 
requirement  that  the  landowner  agree  to 
assume  liability  for  the  structure  to 
specify  that  liability  need  be  assumed 
only  to  the  extent  provided  by  State  law. 
The  Federal  regulations  at  30  CFR 
800.40(c)(2)  provide  that  an 
impoundment  can  only  be  retained  after 
mining  so  long  as  provisions  for  its 
sound  future  maintenance  by  the 
operator  and  the  landowner  have  been 
made  with  the  regulatory  authority. 
Therefore,  the  Director  finds  the 
proposal  to  be  less  effective  than  the 
Federal  rules  to  the  extent  it  fails  to 
provide  that  provisions  for  sound  future 
maintenance  of  a  permanent 
impoundment  be  made  by  the  operator, 
if  the  landowner's  liability  is  somehow 
limited  under  State  law.  and  he  is 
requiring  the  State  to  amend  its  program 
accordingly. 

The  State  is  also  proposing  to  delete 
the  requirement  in  subsection  5.5  that 
the  Commissioner  approve  requests  for 
retention  of  impoundments  as  part  of  the 
permit,  based  on  a  demonstration  by  the 
operator  that  all  requirements  and 
criteria  for  retention  have  been  met.  The 
corresponding  Federal  rules  at  30  CFR 
816.49(b)  and  817.49(b]  require  that  this 
demonstration  be  made  prior  to  the 
approval  of  the  request;  they  also 
require  that  all  such  requests  be 
processed  as  part  of  the  permit 
application  or  as  an  application  for  a 
permit  revision.  Therefore,  the  Director 
finds  that  deletion  of  this  requirement 
from  the  State  rules  would  cause  the 
State  program  to  be  less  effective  than 
the  Federal  regulations.  Accordingly,  he 
is  not  approving  the  proposed  deletion 
and  is  requiring  the  State  to  amend  its 
program  to  require  that  the  retention  of 
permanent  impoundments  after  mining 
be  approved  during  the  permitting 
process. 

Finally,  the  State  proposes  to  delete 
former  subsection  5.5(g),  which  specified 
design  precipitation  event  requirements 
for  permanent  impoundments.  Since  the 
corresponding  Federal  provision  was 
deleted  on  October  27, 1988  (53  FR 
43607),  the  Director  finds  that  the 
proposed  deletion  will  not  render  the 
State  program  inconsistent  with  30  CFR 
816.49(b)  or  817.49(b)  or  any  other 
Federal  requirement. 

(q)  In  Finding  5.3(b)  of  the  May  23, 
1990,  Federal  Register  notice  (55  FR 
21319),  the  Secretary  concluded  that 
West  Virginia  regulations  at  5.4(b)(9)(G) 
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(now  5.4(c)(6])  were  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
780.25(fl  and  784.16(f)  in  that  the  State 
regulations  required  that  all  structures 
meeting  the  size  criteria  of  30  CFR 
77.216(a]  "be  designed,  constructed, 
inspected  and  abandoned  in  accordance 
with  the  Federal  regulations  set  forth  in 
30  CFR  77.216."  The  Federal  regulations 
at  30  CFR  780.25(f)  and  784.16(0  require 
that  the  detailed  design  plan  for  an 
impoundment  which  meets  the  size 
criteria  of  30  CFR  77.216(a)  include  a 
stability  analysis  of  the  structure.  The 
stability  analysis  shall  include,  but  not 
be  limited  to,  strength  parameters,  pore 
pressures,  and  long-term  seepage 
conditions.  The  detailed  design  plan 
must  also  contain  a  description  of  each 
engineering  design  assumption  and 
calculation. 

After  further  review,  the  Director  now 
believes  that  the  referenced  MSHA 
regulations  at  30  CFR  77.216-2,  while 
requiring  the  computation  of  a  minimum 
safety  factor  for  slope  stability,  do  not 
specifically  require  that  a  stability 
analysis  be  performed  and  included  in 
the  design  plan  for  the  structure,  along 
with  engineering  design  assumptions 
and  calculations.  Therefore,  the  Director 
fmds  that  the  West  Virginia  regulations 
are  less  effective  than  the  Federal 
regulations  at  30  CFR  780.25(f)  and 
784.18(f).  Furthermore,  he  is  requiring 
the  State  to  amend  its  program  to 
provide  that  the  detailed  design  plan  for 
an  impoundment  which  meets  the  size 
criteria  of  30  CFR  77.216(a)  include  a 
stability  analysis  which  shall  include, 
but  not  be  limited  to,  strength 
parameters,  pore  pressures,  and  long- 
term  seepage  conditions.  In  addition,  the 
State  must  require  that  the  design  plan 
contain  a  description  of  each 
engineering  design  assumption  and 
calculation. 

4.  Section  38-2-9:  Revegetation 

The  State  proposes  to  revise 
subsections  9.3(b)  and  9.3(c)  by  deleting 
the  last  sentence  in  subsection  (c)  and 
adding  that  sentence  to  subsection  (b). 
The  sentence  in  question  deals  with  the 
control  and  filing  timeframe  of  planting 
reports  where  tree  plantings  are  a  part 
of  the  revegetation  plan,  and  is  more 
appropriately  part  of  subsection  (b) 
which  specifically  deals  with  the  final 
planting  report,  rather  than  subsection 
(c)  which  deals  with  timing  of 
inspections.  Since  this  revision  is  made 
for  the  purpose  of  clarity  and  to  correct 
an  error  in  organization  of  these 
sections,  the  Director  flnds  the  proposed 
revisions  are  not  inconsistent  with  the ' 
Federal  regulations. 


5.  Section  38-2-11:  Insurance  and 
Bonding 

The  State  proposes  to  revise 
subsection  11.1(a)  to  require  that 
liability  insurance  for  each  surface 
mining  and  reclamation  operation  be 
maintained  throughout  the  liability 
period  necessary  to  complete  all 
reclamation  obligations.  The  proposal, 
submitted  in  response  to  Finding  11.2  of 
the  May  23. 1990,  Federal  Register  notice 
(55  FR  21323)  and  30  CFR  948.16(ff),  is 
substantively  identical  to  the 
corresponding  Federal  provisions  at  30 
CFR  800.60(b).  Therefore,  the  Director 
Fmds  that  the  proposed  State  rule  is  no 
less  effective  than  its  Federal 
counterpart  and  satisfies  the 
requirements  of  30  CFR  948.16(ff). 

6.  Section  38-2-12:  Replacement, 
Release  and  Forfeiture  of  Bonds 

The  State  proposes  to  revise 
subsection  12.4(d)(2)  to  provide  that 
where  the  proceeds  of  a  bond  forfeiture 
are  less  than  the  actual  cost  of 
reclamation,  the  Commissioner,  if 
unable  to  collect  from  the  permittee, 
shall  in  a  timely  manner,  but  not  later 
than  one  hundred  eighty  days  after 
forfeiture  of  the  site  specific  bond  utilize 
monies  in  the  Special  Reclamation  Fund. 
This  proposal,  filed  in  response  to 
Finding  12  of  the  May  23, 1990  Federal 
Register  notice  (55  FR  21324)  and  30  CFR 
948.16(p),  clarifies  that  the 
Commissioner  is  obligated  to  use  the 
Special  Reclamation  Fund  monies  to 
complete  reclamation  and,  therefore, 
satisfies  the  requirements  of  30  CFR 
948.16(p)  and  resolves  the  concerns 
which  caused  the  Secretary  not  to 
approve  subsection  38-2-12.4(d)(2),  as 
set  forth  at  30  CFR  948.15(k)(8). 

However,  the  proposed  rule  does  not 
specify  that  reclamation  on  bond 
forfeiture  sites  be  completed  in 
accordance  with  an  approved 
reclamation  plan,  as  specified  in  30  CFR 
800.11(e)  and  800.50(b)(2).  In  response  to 
a  request  for  clarification  from  OSM 
(Administrative  Record  No.  WV  854). 
the  State  indicated  that  subsection 
12.4(d)(2)  requires  utilization  of  Special 
Reclamation  Fund  monies  to  accomplish 
completion  of  reclamation 
(Administrative  Record  No.  WV  857). 
Further,  the  State  cited  subsection  2.35 
which  defines  "completion  of 
reclamation"  to  mean  that  all  terms  and 
conditions  of  the  permit  have  been 
satisfied,  the  final  inspection  report  has 
been  approved  by  the  Commissioner,  all 
applicable  effluent  and  applicable  water 
quality  standards  are  met  and  the  total 
bond  has  been  released.  Although  the 
State  indicated  that  subsection  12.4(d)(2) 
requires  the  completion  of  reclamation 


on  bond  forfeiture  sites  and  subsection 
2.35  defines  this  phrase,  the  proposed 
regulations  do  not  specify  the  standard 
that  is  to  be  used  in  completing  the 
reclamation  of  bond  forfeiture  sites. 
Furthermore,  the  proposed  requirements 
that  are  cited  by  the  State  are  applicable 
only  to  permitted  sites  as  opposed  to 
sites  for  which  the  permits  have  been 
revoked.  Because  the  proposed  rule  is 
open  to  misinterpretation  and  it  does  not 
specifically  require  the  reclamation  of 
bond  forfeiture  sites  to  be  completed  in 
accordance  with  the  approved 
reclamation  plans,  the  Director  finds 
subsection  12.4(d)(2)  to  be  less  effective 
than  the  Federal  requirements  at  30  CFR 
800.11(e)  and  800.50(b)(2).  Accordingly, 
the  Director  is  not  approving  the 
proposed  rule  to  the  extent  that  it  does 
not  require  bond  forfeiture  sites  to  be 
reclaimed  in  accordance  with  the 
approved  reclamation  plans  and  he  is 
requiring  the  State  to  amend  its  program 
to  require  the  same. 

West  Virginia  is  also  revising  this 
subsection  to  require  that  the 
Commissioner  initiate  reclamation 
within  180  days  after  forfeiture  of  the 
site-specific  bond.  Since  SMCRA  and 
the  Federal  regulations  do  not  specify  a 
time  within  which  reclamation  activities 
must  be  initiated  on  bond  forfeiture 
sites.  States  may  establish  any 
timeframe  that  is  in  keeping  with  section 
102(e)  of  SMCRA,  which  provides  that 
one  of  the  purposes  of  SMCRA  is  to 
ensure  that  reclamation  occurs  as 
contemporaneously  with  mining  as 
possible,  and  the  assumptions  upon 
which  the  State's  alternative  bonding 
system  was  approved.  When  contracting 
constraints,  procurement  procedures 
and  the  time  required  to  explore 
repermitting  options  are  considered,  the 
Director  finds  that  the  timeframe 
proposed  by  West  Virginia  meets  this 
standard  and  is  not  inconsistent  with 
any  requirements  of  SMCRA  or  the 
Federal  regulations. 

7.  Section  38-2-13:  Requirements  of  a 
Notice  of  Intent  to  Prospect 

The  State  proposes  to  revise 
subsection  13.2(d)  to  add  a  requirement 
that  applications  for  prospecting  permits 
include  a  map  showing  the  location  of 
critical  habitats  of  threatened  or 
endangered  species.  This  proposal  has 
been  submitted  in  response  to  Finding 
13.2  of  the  May  23, 1990,  Federal 
Register  notice  (55  FR  21325)  and  30  CFR 
948.16(gg).  Since  the  revised  rule  is 
substantively  identical  to  the 
corresponding  Federal  provisions  at  30 
CFR  772.12(b)(12),  the  Director  finds  that 
it  is  no  less  elective  than  the  cited 
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Federal  rule,  and  that  it  satisfies  the 
requirements  of  30  CFR  948.16(gg). 

8.  Section  38-2-14:  Performance 
Standards 

(a)  Multiple-seam  mining.  As 
discussed  in  its  December  17, 1990, 
resubmission  (Administrative  Record 
No.  WV  857),  the  State  proposes  to  add 
a  new  subsection  14.6(a](2]  to  address 
gravity  transport  of  spoil  between 
benches  of  multiple-seam  mining 
operations  in  steep  slopes  areas.  As  a 
result,  current  paragraphs  (a)(2).  (a)(3). 
(a)(4)  and  (a)(5)  are  renumbered  as 
(a)(3).  (a)(4).  (a)(5)  and  (a)(6), 
respectively.  The  proposed  rule  provides 
for  spoil  to  be  transported  by  gravity 
from  a  mining  bench  or  benches  to  an 
approved  backfill  on  a  lower  bench 
being  mined,  or  to  an  approved  excess 
spoil  disposal  area,  provided  the  gravity 
transport  occurs  only  where  and  as 
provided  in  the  approved  mining  and 
reclamation  plan  and  the  approved  plan 
required  by  subsection  3.6(1).  The 
proposed  rule  further  provides  for  the 
regulation  of  the  gravity  transport  of 
excess  spoil  by  requiring  that: 

(1)  The  plan  include  measures  to 
minimize  adverse  environmental 
impacts  and  to  ensure  the  safety  of  the 
public  and  mining  personnel  during 
gravity  transport; 

(2)  If  the  transport  is  to  an  approved 
excess  spoil  disposal  area  downslope  of 
mining  operations,  the  plan  is  to  provide 
for  a  waiver  of  outcrop  barrier 
requirements  of  section  12(b)(25)  of  the 
State  Act.  and  that  the  lowest  coal  seam 
to  be  mined  is  to  become  part  of  the 
approved  fill  area;  or 

(3)  If  the  transport  is  to  an  approved 
backfill  on  a  lower  mining  bench(es),  the 
plan  shall  provide  for  either  a  natural  or 
constructed  outcrop  barrier  on  the 
lowest  bench,  that  the  amount  of  spoil  to 
be  transported  is  limited  to  what  can  be 
safely  retained  on  the  lower  bench(es). 
and  except  where  and  to  the  extent 
authorized  by  subsection  14.14(d)(7) 
(disposal  of  excess  spoil  on  preexisting 
benches),  each  successive  highwall  will 
intersect  the  next  upper  bench,  with  no 
intervening  natural  outslope  between 
successive  benches; 

(4)  The  plan  is  to  describe  the 
sequence  of  mining  that  will  occur  to 
ensure  minimal  disturbance  of  outslope 
areas  during  the  operation; 

(5)  The  plan  shall  also  provide  that  all 
areas  over  or  across  which  spoil  is  to  be 
transported  are  to  be  properly  prepared 
by: 

— Clearing  trees,  brush  and  other 

vegetation; 
— Removin{j  and  salvaging  topsoil, 

unless  an  approved  topsoil  substitute 


is  to  be  used  and  the  topsoil  will  not 
affect  the  stability  of  the  fill;  and 
— Removing  topsoil,  subsoils,  and  other 
unconsolidated  material  from  the  area 
across  which  spoil  is  to  be 
transported,  if  the  spoil  is  to  be 
incorporated  into  a  durable  rock  fill, 
so  as  to  avoid  contamination  of  the 
durable  rock  fill  with  excess  fines; 

(6)  The  plan  is  to  provide  that 
transported  spoil  will  be  incorporated 
into  a  properly  designed  and  approved 
bench  backfill  or  excess  spoil  disposal 
area.  Further,  no  spoil  other  than  that 
required  for  revegetation  is  to  remain 
after  mining  is  completed  on  areas 
between  benches,  or  between  the  lowest 
bench  and  surface  of  a  fill; 

(7)  The  plan  is  to  provide  that  the 
spoil  will  be  handled  or  rehandled  as 
necessary  to  ensure  that  any  fill  created 
meets  the  requirements  of  subsection 
14.14  and/or  14.8(a)(5); 

(8)  The  plan  is  to  provide  that,  if  the 
spoil  is  to  be  incorporated  into  a  durable 
rock  fill  with  an  underdrain  system 
formed  by  natural  segregation  of 
dumped  materials,  the  transport  and 
placement  methods  will  insure  that 
natural  segregation  occurs.  Otherwise, 
such  methods  that  do  not  ensure 
successful  underdrain  construction  will 
not  be  used;  and 

(9)  The  plan  is  to  provide  that  all 
areas  disturbed  during  spoil  handling 
will  be  reclaimed  and  revegetated 
pursuant  to  the  State  Act.  the  State's 
regulations,  and  the  approved 
backfilling  and  grading  plan  at 
subsection  3.6(1). 

As  discussed  in  OSM's  issue  letter  of 
November  16. 1990  (Administrative 
Record  No.  WV  854A).  several 
provisions  in  the  State's  initial 
submission  of  ]une  29, 1990,  regarding 
the  gravity  transport  of  spoil  between 
active  benches  of  multiple-seam  mining 
operations  were  found  to  be  inconsistent 
with  the  Federal  requirements.  In 
response  to  OSM's  concerns,  the  State 
submitted  revised  multiple-seam  mining 
requirements  on  December  17, 1990 
(Administrative  Record  No.  WV  857). 

The  most  significant  revision 
concerned  the  State's  decision  to  only 
allow  gravity  transport  between  active 
benches  when  each  successive  highwall 
intersects  the  next  upper  bench  and 
there  is  no  natural  intervening  outslope 
between  the  benches.  In  addition,  the 
State  further  revised  its  rules  to  clarify 
that  when  constructing  underdrains  in 
durable  rock  fills  by  natural  segregation, 
spoil  transportation  or  placement 
methods  that  do  not  ensure  successful 
underdrain  construction  can  not  be 
utilized. 


Since  there  are  no  corresponding 
Federal  regulations  on  this  subject,  the 
proposed  State  rules  are  approvable  if 
they  are  not  inconsistent  with  the 
Federal  requirements  applicable  to 
.  surface  mining  and  reclamation 
operations  in  general.  As  discussed 
below,  the  proposed  rules  meet  this  test 
with  certain  exceptions. 

Section  515(d)(1)  of  SMCRA  requires 
the  operator  to  "insure  that,  when 
performing  surface  coal  mining  on  steep 
slopes,  no  debris,  abandoned  or 
disabled  equipment,  spoil  material,  or 
waste  mineral  matter  be  placed  on  the 
downslope  below  the  bench  or  mining 
cut".  It  further  provides  a  limited 
exemption  from  this  provision  for  excess 
spoil  placed  in  accordance  with  section 
515(b)(22),  the  performance  standards 
governing  excess  spoil  disposal.  At  one 
time.  OSM  interpreted  these  statutory 
provisions  as  prohibiting  the  gravity 
transport  of  spoil  between  upper  and 
lower  benches  separated  by  a  natural 
slope  (46  FR  37233,  July  17, 1981. 
Discussion  of  Comment  No.  10).  This 
statement  was  made  in  the  context  of 
using  excess  spoil  from  a  bench  or 
benches  on  an  active  mining  operation 
to  backfill  a  lower  previously  mined 
bench  unaffected  by  the  active 
operation.  In  former  30  CFR  816.71(o) 
and  817.71  (o),  OSM  only  provided  for 
the  disposal  of  excess  spoil  from  an 
actively  mined  bench  to  a  lower 
preexisting  bench  by  means  of  gravity 
transport  when  the  highwall  of  the  lower 
bench  intersected  or  met  the  upper 
actively  mined  bench  and  no  natural 
slope  existed  between  them  (46  FR 
37232-37235).  OSM  later  allowed  the 
gravity  transport  of  spoil  between 
benches  with  natural  intervening  slopes 
when  it  promulgated  revised  excess 
spoil  disposal  rules  at  30  CFR  816.75  and 
817.75  on  August  29, 1982  (47  FR  18553- 
18555).  OSM  subsequently  revised  these 
rules  on  July  19. 1983,  when  it 
promulgated  current  30  CFR  816.74  and 
817.74,  which  allow  the  gravity  transport 
of  excess  spoil  to  preexisting  benches  to 
ensure  the  reclamation  of  abandoned 
mine  lands  (48  FR  32910-32929).  As 
explained  in  the  preamble  to  the  Federal 
rules.  OSM  promulgated  these 
requirements  to  encourage  the  use  of 
excess  spoil  for  the  purpose  of 
backfilling  abandoned  benches  (46  FR 
37283-37286,  July  20, 1981).  Given  the 
many  miles  of  abandoned  benches  that 
exist  throughout  the  Appalachian  coal 
region.  OSM  felt  that  the  rules  would 
help  to  ensure  the  reclamation  of 
abandoned  mine  lands  and  protect  the 
environment  by  reducing  the  quantity, 
both  size  and  number,  of  valley  fills  to 
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be  constructed  in  areas  not  disturbed  by 
previous  or  active  mining  operations. 

As  mentioned,  none  of  the  proposed 
or  final  Federal  rules  concerning 
backfilling  and  grading  or  excess  spoil 
disposal  specifically  address  gravity   . 
transport  of  spoil  between  actively 
mined  benches  in  multiple-seam  mining 
operations,  nor  is  this  topic  discussed  in 
the  preambles  to  these  rules.  Therefore, 
if  he  is  to  approve  the  State's  proposed 
rules,  the  Director  must  determine  that 
they  are  not  inconsistent  with  existing 
Federal  rules  governing  backfilling  and 
grading  and  excess  spoil  disposal. 

Under  the  proposed  rule,  the  State 
will  only  allow  the  gravity  transport  of 
spoil  to  an  approved  backfill  on  a  lower 
actively  mined  bench  or  benches  when 
the  highwall  of  the  lower  bench 
intersects  the  upper  bench  and  no 
natural  intervening  slope  exists  between 
them.  This  provision  is  consistent  with 
the  Federal  rules  governing  downslope 
placement  of  spoil  in  steep  slope  areas. 
Furthermore,  the  State  is  proposing  to 
allow  the  gravity  transport  of  spoil  from 
an  active  bench  to  an  approved  excess 
spoil  disposal  area  downslope  of  the 
mining  operation,  provided  the  lowest 
coal  seam  to  be  mined  will  become  part 
of  the  approved  fill  area.  The  gravity 
transport  of  excess  spoil  from  a  mining 
bench  or  benches  to  an  approved  excess 
spoil  disposal  area  is  not  considered  by 
OSM  to  be  downslope  placement 
because  the  lowest  coal  seam  to  be 
mined  will  become  part  of  the  approved 
fill  under  the  proposed  rule.  Therefore, 
the  Director  finds  the  proposed  State 
rule  to  be  no  less  effective  than  the 
Federal  requirements  at  30  CFR  816.74, 
817.74,  816.107  and  817.107  except  as 
discussed  below. 

Proposed  subsection  14.8(a)(2)(C) 
provides  that,  when  transporting  spoil  to 
an  approved  backfill  on  a  lower  mining 
bench  or  benches,  the  operator  must 
provide  either  a  natural  or  constructed 
outcrop  barrier  on  the  lowest  bench  and 
limit  the  amount  of  transported  spoil  to 
that  which  can  be  safely  retained  on  the 
lower  bench(es).  Section  22A-3- 
I2(b)(25)  of  the  State  Act  allows  for  the 
use  of  constructed  outcrop  barriers  to 
prevent  slides  and  erosion,  whereas 
section  515(b)(25)  of  SMCRA  requires 
the  retention  of  a  natural  barrier.  As 
discussed  in  Finding  13.4  of  the  January 
21. 1981,  Federal  Register  notice  (46  FR 
5915-5956),  the  Secretary  required  the 
State  to  submit  specific  criteria  for  the 
design  of  constructed  outcrop  barriers 
that  would  assure  protection  of  water 
quality  and  long  term  stability  at  least 
equal  to  that  of  natural  barriers.  In 
response  to  the  Secretary,  the  State 
submitted  criteria  for  the  design  of 


constructed  outcrop  barriers,  and  OSM 
approved  the  criteria  on  November  16. 
1983  (48  FR  52034-52054).  However, 
these  requirements  were  accidentally 
deleted  from  the  State's  revised 
regulations  in  1985.  Because  the 
proposed  rule  allows  for  the  use  of 
constructed  outcrop  barriers,  the 
Director  finds  subsection  14.8(a)(2)(C)  to 
be  less  stringent  than  section  515(b)(25) 
of  SMCRA.  The  Director  is  not 
approving  the  State's  proposal  to  the 
extent  that  it  allows  for  the  use  of 
constructed  outcrop  barriers,  and  he  is 
requiring  the  State  to  amend  its  program 
to  specify  design  requirements  for  such 
barriers. 

Subsection  14.8(a)(2)(F)  of  the 
proposed  State  regulations  provides 
that,  after  completion  of  mining,  no  spoil 
other  than  that  required  for  revegetafion 
will  be  allowed  to  remain  on  the  areas 
between  benches  or  between  the  lowest 
bench  and  the  surface  of  a  fill.  Since  the 
State's  rule  was  revised  to  prohibit 
gravity  transport  of  spoil  across  natural 
intervening  slopes  between  benches  and 
the  lowest  coal  seam  to  be  mined  is  to 
become  part  of  the  approved  fill,  it 
appears  that  the  proposed  language  is 
inconsistent  with  the  other  provisions  of 
the  proposed  rule.  Therefore,  to  ensure 
consistency,  the  Director  is  not 
approving  subsection  14.8(a)(2)(F)  and 
he  is  requiring  the  State  to  amend  its 
rules  to  prohibit  any  placement  of  spoil 
on  natural  intervening  slopes. 

Subsection  14.8(a)(2)(G)  provides  that 
spoil  will  be  handled  or  rehandled  as 
necessary  to  ensure  that  any  fill  so 
created  meets  the  requirements  of 
subsection  14.8(a)(5)  and/or  subsection 

14.14.  as  applicable.  To  be  no  less 
effective  than  the  Federal  rules,  the 
State  must  revise  its  rule  to  require  that 
all  spoil  transported  for  backfilling 
purposes  be  handled  or  rehandled  as 
necessary  to  meet  the  requirements  of 
subsection  14.15,  and  all  spoil 
transported  to  an  excess  spoil  disposal 
site  be  placed  in  accordance  with  all  of 
the  requirements  at  subsection  14.14.  As 
mentioned,  the  proposed  rule  references 
the  State's  steep  slope  backfilling  and 
grading  requirements  at  subsection 
14.8(a)(5).  Not  withstanding  those 
provisions,  the  State  must  also  require 
compliance  with  the  general  backfilling 
and  grading  requirements  of  subsection 

14.15.  Therefore,  the  Director  finds 
subsection  14.8(a)(2)(G)  to  be  less 
effective  than  30  CFR  816.107  and 
817.107.  and  he  is  requiring  the  State  to 
revise  its  program  to  require  that,  except 
as  specifically  modified  by  subsection 
14.8(a)(5),  transported  spoil  used  to 
backfill  active  mining  benches  must  be 


handled  or  rehandled  as  necessary  to 
ensure  compliance  with  subsection  14.15. 

(b)  Inactive  status  for  coal 
preparation  plants.  The  State  proposes 
to  revise  subsection  14.11(e)  to  provido 
that  the  3-year  limitation  on  inactive 
status  for  surface  mines  shall  not  apply 
to  preparation  plants  or  load-out 
facilities  "whedier  or  not."  rather  thar 
"if,"  they  are  associated  with  a  surface 
coal  extraction  permit.  Since  the 
corresponding  Federal  regulations  at  30 
CFR  816.131  and  817.131  place  no 
limitations  on  the  type  of  operation 
eligible  for  inactive  status  or  on  the 
length  of  time  that  an  operation  may 
remain  in  inactive  status  ("temporary 
cessation  of  operations"  in  the 
terminology  of  the  Federal  rules),  the 
Director  finds  that  the  proposed  revision 
is  not  inconsistent  with  the  Federal 
regulations. 

(c)  Diversion  of  surface  runoff  around 
fills.  The  State  proposes  to  revise 
subsections  14.14  (e)(4)  and  (g)(8)  to 
provide  that  runoff  from  areas  above 
and  adjacent  to  a  valley  fill  with  a  rock 
core  chimney  drain  or  a  durable  rock  fill 
shall  not  be  allowed  to  flow  onto  the  ''il' 
surface,  and  shall  be  diverted  into 
stabilized  diversion  channels  designed 
and  constructed  to  safely  pass  the  oeak 
runoff  from  a  100-year,  24-hoii'' 
precipitation  event.  While  the 
corresponding  Federal  rules  at  30  CFR 
816.72(a)(2),  817.72(a)(2),  816.73(f)  and 
817.73(f)  require  that  diversion  channels 
be  designed  to  safely  pass  the  runoff 
from  a  100-year,  6-hour  precipitation 
event,  the  Secretary  previously 
determined  that  the  State's  use  of  the  24- 
hour  design  event  rather  than  the  6-hnii»" 
event  for  diversions  and  spillways  is  no 
less  effective  than  the  corresponding 
Federal  requirements.  See  Finding  5.2,  55 
FR  21318,  May  23, 1990.  The  revised 
language  satisfies  the  requirements  of  30 
CFR  948.26(r),  and  is  substantively 
identical  to  the  corresponding  Federal 
diversion  requirements  at  30  CFR 
818.72(a)(2),  817.72(a)(2).  816.72(b). 
817.72(b).  816.73(f),  and  817.73(1). 
Therefore,  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
cited  Federal  regulations  with  respect  to 
diversion  of  surface  runoff  from  areas 
above  or  adjacent  to  the  fill. 

(d)  Removal  of  organic  matter  from 
fill  foundations.  The  State  proposes  to 
revise  subsection  14.14(e)(8)  regarding 
valley  fills,  subsection  14.14(f)(5) 
regarding  side  hill  fills,  and  subsection 
14.14(g)(6)  regarding  durable  rock  fills, 
to  provide  that,  in  critical  foundation 
areas,  all  organic  matter  both  above  and 
below  the  ground  surface  must  be 
removed.  Critical  foundation  areas, 
which  shall  be  identified  by  a 
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geotechnical  investigation  as  required 
by  subsection  3.7(b)(6),  must  include,  but 
are  not  limited  to  the  toe  of  the  fill, 
seepage  or  underdrain  areas  (the 
proposed  rule  uses  the  term  "underlain 
areas",  but  the  Director  expects  the 
State  to  correct  this  misspelling  prior  to 
promulgation),  and  downstream  portions 
of  the  fill  that  provide  a  resisting  force 
against  massive  slope  failure.  As 
discussed  in  30  CFR  948.16(o)  and 
Finding  14.14(c)(6)  of  the  May  23. 1990 
Federal  Register  notice  (55  FR  21329). 
the  Secretary  required  that  this  change 
be  made  for  the  State  rules  to  be 
considered  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  816.71(e)(1)  and  B17.71(e)(l),  which 
require  that  all  vegetative  and  organic 
materials  be  removed  from  the  disposal 
area  prior  to  the  placement  of  spoil.  For 
the  reasons  set  forth  in  the  finding 
referenced  in  the  preceding  sentence, 
the  Director  finds  the  proposed  change 
is  consistent  with  the  cited  Federal 
rules,  satisfies  the  requirements  of  30 
CFR  948.16{o),  and  resolves  the  concerns 
which  caused  the  Secretary  not  to 
approve  paragraphs  (e)(8),  (f)(5)  and 
(g)(8)  of  subsection  38-2-14.14,  as  set 
forth  at  30  CFR  948.15(k)(10). 

(e)  Durable  rock.  The  State  proposes 
to  revise  subsection  14.14(g)(1)(B)  to 
specify  that,  to  be  considered  durable, 
material  placed  in  durable  rock  fills 
must  be  rock  that  will  not  degrade  to 
soil  material.  The  revised  rule  is 
substantively  identical  to  language 
contained  in  the  corresponding  Federal 
rules  at  30  CFR  816.73(b)  and  817.73(b). 
Therefore,  the  Director  finds  the  revised 
State  rule  to  be  no  less  effective  than 
these  Federal  regulations. 

(f)  Underdrcins  in  durable  rock  fills. 
The  State  proposes  to  revise  subsection 
14.14(g)(7)  to  clanfy  that  lateral 
underdrains,  if  needed,  may  be 
constructed  by  the  natural  segregation 
of  dumped  materials  when  feasible. 

The  rule  further  provides  that 
underdrains  shall  be  constructed  in 
accordance  with  the  underdrain 
requirements  for  all  other  valley  fills,  if 
the  underdrain  is  not  constructed  by 
natural  segregation  of  dumped  material. 
Since  the  revised  rule  is  substantively 
identical  to  the  corresponding  Federal 
rules  at  30  CFR  816.73(e)  and  817.73(e). 
the  Director  finds  it  to  be  no  less 
effective  than  the  cited  Federal  rules. 

9.  Section  38-2-16:  Subsidence  Control 

In  Finding  16.2  of  the  May  23. 1990. 
Federal  Register  notice  (55  FR  21331). 
the  Secretary  found  the  West  Virginia 
regulations  at  subsection  38-2-16.2(c)(2) 
to  be  less  stringent  than  sections  102(b) 
and  516(b)(1)  of  SMCRA.  and  he  did  not 
approve  that  section  to  the  extent  that 


its  requirements  apply  only  "to  the 
extent  required  under  applicable 
provisions  of  State  law."  The  Secretary 
took  this  action  based  upon  a  decision 
of  the  U.S.  District  Court  for  the  District 
of  Columbia  in  the  matter  of  National 
Wildlife  Federation  v.  Lujan.  733  F. 
Supp.  419  (D.DC  1990).  The  court 
remanded  the  Federal  regulations  at  30 
CFR  817.121(c)(2)  to  the  Secretary  with 
instructions  to  revise  it  by  striking  the 
reference  to  State  law.  Since  subsection 
16.2(c)(2)  of  the  State  regulations 
contained  the  same  provisions  as  the 
Federal  rules  remanded  by  the  court,  the 
Secretary  found  the  State  rules  to  be 
less  effective  that  SMCRA.  However,  on 
March  22. 1991.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  reversed  the  decision  of  the  U.S. 
District  Court  in  National  Wildlife 
Federation  v.  Lujan.  928  F2d  453  (DC  Cir. 
1991).  This  action  by  the  U.S.  Court  of 
Appeals  has  restored  to  full  force  and 
effect,  the  Federal  rule  at  30  CFR 
817.121(c)(2),  and  removed  concerns 
regarding  use  of  the  phrase  "to  the 
extent  required  under  applicable 
provisions  of  State  law."  Therefore,  the 
concerns  raised  by  the  Secretary,  as  set 
forth  at  30  CFR  948.15(k)(ll),  are 
resolved,  and  the  State  may  revise  its 
regulations  accordingly. 

10.  Section  38-2-17:  Small  Operator 
Assistance  Program 

The  State  proposes  to  revise 
subsection  17.4(n)  to  require  the 
application  for  small  operator  assistance 
to  include  a  topographic  map  prepared 
in  accordance  with  section  9  of  the  State 
Act,  instead  of  section  7.  The  State 
submitted  this  revision  in  response  to 
Finding  17  of  the  May  23. 1990,  Federal 
Register  notice  (55  FR  21332).  As 
explained  in  Finding  17,  West  Virginia 
amended  subsection  17(n)  in  1990  to 
require  the  identification  of  test  borings 
and  referenced  section  7  with  the  intent 
of  requiring  the  identification  of 
underground  workings.  However, 
Section  7  pertains  to  prospecting  and 
does  not  contain  the  necessary 
information.  Since  paragraph  13(G), 
subsection  (a)  of  section  9  requires  the 
identification  of  mine  openings  and  the 
location  and  extent  of  known 
underground  mine  workings,  the 
Director  finds  that  revised  subsection 
17.4(n)  is  now  no  less  effective  than  the 
Federal  regulations  at  30  CFR  795.7(e)(3). 
and  that  it  satisfies  the  requirements  at 
30  CFR  948.16(11)  which,  as  published  at 
55  FR  21339,  erroneously  cites  State 
regulations  subsection  38-2-17.3(b)(4) 
rather  than  38-2-17.4(n). 


11.  Section  38-2-20:  Inspection  and 
Enforcement 

The  State  proposes  to  revise 
subsection  20.1(a)(2),  which  establishes 
minimum  inspection  frequencies,  by 
including  a  cross-reference  to  subsection 
14.11  to  clarify  that,  to  be  considered 
inactive  for  purposes  of  inspection 
frequency  requirements,  a  site  on  which 
operations  have  temporarily  ceased 
must  have  been  approved  for  inactive 
status  in  accordance  with  subsection 
14.11.  Since  this  change  merely 
eliminates  an  ambiguity  and  does  not 
alter  the  meaning  of  subsection 
20.1(a)(2)  as  approved  in  Finding  20.1  of 
the  May  23, 1990.  Federal  Register  notice 
(55  FR  21332-21333),  the  Director  finds 
that  the  revised  rule  continues  to  comply 
with  the  requirements  of  30  CFR 
840.11(f). 

12.  Section  38-2-22:  Coal  Refuse 

(a)  Safety  factors.  The  State  proposes 
to  revise  subsection  22.3(i)  by  adding  a 
requirement  that  permit  applications  for 
coal  mining  waste  disposal  structures 
include  a  description  of  how  such 
structures  have  been  designed  to  attain 
a  minimum  long-term  safety  factor  of  1.5 
and.  if  the  structure  could  impound 
water,  a  seismic  safety  factor  of  1.2.  In 
response  to  a  request  from  OSM 
(Administrative  Record  No.  WV  854), 
the  State  provided  clarification 
(Administrative  Record  No.  WV  857) 
that  the  safety  factors  apply  to  the 
construction  and  maintenance  of  coal 
refuse  disposal  sites  as  well  as  the 
design  of  such  sites.  Further,  the  State 
will  insert  the  phrase  "constructed  and 
maintained"  after  the  word  "designed" 
before  final  promulgation  of  the 
proposed  rule.  As  clarified,  the  proposed 
safety  factor  standards  are 
substantively  identical  to  those 
contained  in  30  CFR  8ia49(a)(3)(i). 
817.49(a)(3)(i).  816.81(c)(2)  and  817.81 
(c)(2).  With  the  understanding  that  the 
State  will  make  the  agreed  upon 
wording  change  before  promulgation  of 
the  rule,  the  Director  finds  the  proposal 
to  be  no  less  effective  than  its  Federal 
counterparts.  However,  the  Director 
feels  that  construction  and  maintainence 
requirements  are  more  appropriately 
placed  in  the  "performance  standards" 
section  of  the  regulations  rather  than  the 
permit  application  requirements  section. 
The  Director  expects  West  Virginia  to 
make  this  change  in  its  next  rulemaking. 

Furthermore,  subsection  22.2  only 
requires  that  impounding  and  non- 
impounding  coal  refuse  disposal 
facilities  be  designed  to  attain  a  long- 
term  static  safety  factor  of  1.5,  whereas 
the  Federal  regulations  require  that 
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impounding  coal  refuse  disposal 
facilities  attain  both  a  static  safety 
factor  of  1.5  and  a  seismic  safety  factor 
of  1^  Therefore,  the  Director  fmds  the  . 
design  standards  at  subsection  22.2  to 
be  less  effective  than  the  Federal 
requirements  at  30  CFR  8ie.48(a)(3)(i] 
and  817.49taK3)(i).  Accordingly,  the 
Director  is  requiring  the  State  to  amend 
subsection  22.2  to  require  that 
impounding  coal  refuse  disposal 
facilities  attain  a  minimum  static  safety 
of  1.5  and  a  seismic  safety  factor  of  1.2. 
In  addition,  while  no  less  effective  than 
the  Federal  requirements,  the  Director 
recommends  that  the  State  eliminate  the 
inconsistencies  in  its  coal  refuse 
disposal  design  standards  as  set  forth  in 
subsections  22.2.  22.3(i)  and  22.3(p) 
regarding  safety  factors. 

(b)  Compaction  requirements.  The 
State  proposes  to  revise  subsection 
22.3(p)  to  provide  that  the  Commissioner 
may  approve  construction  of  a  coal 
refuse  pile  in  compacted  layers 
exceeding  two  feet  in  thickness  and 
with  slopes  exceeding  two  horizontal  to 
one  vertical,  where  engineering  data 
substantiates  that  both  a  minimum  static 
safety  factor  of  1.5  and  a  minimum 
seismic  safety  factor  of  1.2  will  be 
attained.  In  addition,  the  revision 
requires  each  operator  to  submit  plans 
for  the  Commissioner's  approval,  and 
provide  documentation  showing 
MSHA's  prior  approval  pursuant  to  30 
CFR  77.215(h)  for  the  alternate 
construction.  No  plans  may  be  approved 
without  such  documentation. 

As  discussed  in  the  September  26, 
1963,  Federal  Register  notice  (46  FR 
44006-44032),  OSM  revised  its  coal 
refuse  disposal  rules  to  allow  qualified 
registered  professional  engineers  to 
design  coal  refuse  disposal  sites  for  site 
specific  conditions  and  reduce 
duplication  and  conflicts  between 
OSM's  rules  and  the  requirements  of  the 
Mine  Safety  and  Health  Administration 
(MSHA).  Because  SMCRA  has  as  its 
objective  the  protection  of  the  health 
and  safety  of  the  pubUc.  whereas  MSHA 
has  a  limited  mandate  of  protecting  the 
miner  on  the  mine  site,  OSM's  rules  are 
intended  to  supplement  the  rules 
adopted  by  MSHA.  The  proposed  State 
rule  contains  provisions  that  are  nearly 
identical  to  the  MSHA  requirements  at 
30  CFR  77.215(h).  The  MSHA  rules 
provide  that  the  MSHA  District  manager 
may  approve  constmction  of  a  refuse 
pile  in  compacted  layers  exceeding  two 
feet  in  thickness  and  with  slopes 
exceeding  27  degrees  where  engineering 
data  substantiates  that  a  minimum 
safety  factor  of  1.5  for  the  refuse  pile 
will  be  attained.  Unlike  the  proposed 
State  rule  and  30  CFR  77.215(h),  OSM's 


rules  at  30  CFR  81d.83(c)(2)  and 
817.83(c)(2)  allow  for  the  construction  of 
terraces  on  the  outslope  of  a  coal  refuse 
pile,  provided  that  the  grade  of  the 
outslope  between  terrace  benches  is  not 
steeper  than  2hnv  (50  percent).  Under 
the  existing  requirements,  the  grade  of 
the  outslope  of  the  coal  refuse  pile  can 
not  exceed  50  percent  and  the  final 
configuration  of  the  pile  must  be 
suitable  for  the  approved  postmining 
land  use. 

As  stated  in  the  preamble,  when  the 
coal  refuse  disposal  regulations  were 
proposed  in  1^2,  no  provision  was 
included  in  them  relating  to  the  use  of 
terraces.  At  the  request  of  commenters, 
30  CFR  816.83(c)(2)  was  later  added  to 
allow  for  the  use  of  terraces  (48  FR 
44019.  September  26, 1983).  The  reader  is 
referred  to  the  excess  spoil  disposal 
preamble  for  additional  discussion  on 
the  use  of  terraces.  OSM  concludes  in 
the  preamble  to  the  excess  spoil 
regulations  that  the  grade  of  the 
outslope  between  terrace  benches  can 
not  exceed  2h:lv.  OSM  recognized  that 
terraces  are  a  standard  soil 
conservation  practice  to  control  runoff 
flow  of  water  and  to  reduce  the  soil  loss 
caused  by  erosion.  However.  OSM  also 
foundit  necessary  to  limit  slopes  to  the 
flattest  slope  feasible.  Since  most 
engineers  and  revegetation  experts 
agree  that  the  maximum  2h:lv  is  usually 
the  standard  to  ensure  stability  and 
revegetation  success,  and  because  the 
2h:lv  slope  is  more  consistent  than  a 
steeper  slope  to  ensure  compliance  with 
all  environmental  performance 
standards,  OSM  found  it  necessary  to 
limit  the  grade  of  the  outslope  between 
terrace  benches  on  excess  spoil  fills  to 
2h:lv  (48  FR  32916.  July  19. 1983).  By 
referencing  the  excess  spoil  rules  in  the 
preamble  to  its  coal  refuse  disposal 
regulations,  OSM  intended  that  this 
same  standard  apply  to  coal  refuse 
disposal  structures.  It  was  OSM's 
intention  in  promulgating  the  existing 
coal  refuse  disposal  rules  to  eliminate 
conflicts  with  MSHA's  rules.  However, 
OSM  is  charged  by  law  to  estabUsh  coal 
refuse  disposal  standards  which  must  go 
beyond  MSHA's  in  order  to  ensure  the 
protection  of  the  environment.  To  fulfill 
this  objective,  OSM  found  it  necessary 
to  limit  the  grade  of  the  outslopes  of  coal 
refuse  disposal  piles  to  50  percent. 

Therefore,  the  Director  finds 
subsection  22.3(p)  to  be  less  effective 
than  30  CFR  816.83(c)(2)  and  817.83(c)(2). 
Accordingly,  the  Director  is  not 
approving  the  State's  proposal  to  the 
extent  that  it  allows  the  Commissioner 
to  approve  exceptions  to  the 
requirement  that  the  grade  of  the 
outslope  between  terrace  benches  can 


not  be  steeper  than  2h:lv  (50  percent). 
Furthermore,  he  is  requiring  West 
Virginia  to  amend  subsection  22.3(pl  to 
be  no  less  effective  than  its  Federal 
counterpart. 

(c)  Examination  requirements.  The 
State  is  proposing  to  delete  the  sentence 
concerning  examination  requirements 
from  subsection  22.7(a).  which  pertains 
to  inspection  frequencies  for  impounding 
structures.  Since  this  sentence  also 
appears  in  subsection  22.7(c),  where  it  is 
more  appropriately  located,  the  Director 
finds  that  its  deletion  ^ro  subsection 
22.7(a)  does  not  render  the  State 
program  less  effective  than  the 
corresponding  Federal  requirements  at 
30  CFR  816.49(a)(n)  and  817.49(a)(ll)  as 
referenced  in  30  CFR  Sl&84(b)(l)  and 
817.84(b)(1). 

IV.  Summary  and  DiqwsitioB  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  August  7, 1990  Federal 
Register  (55  FR  32102)  ended  September 
6, 1990.  An  extended  comment  period 
announced  in  the  February  15, 1991 
Federal  Register  (56  FR  6337)  ended 
March  4, 1991.  No  public  comments  were 
received  and  the  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  oppOTtunity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  of  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  West  Virginia  program. 

The  U.S.  Army  Corps  of  Engineers  and 
the  U.S.  Soil  Conservation  Service 
concurred  without  comment. 

The  Mine  Safety  and  Health 
Administration  (MSHA)  concurred  with 
the  amendment  and  offered  several 
editorial  comments.  In  addition,  MSHA 
stated  that  "it  is  very  uncertain  that  any 
effective  underdrain  system  can  be 
constructed  by  the  natural  segregation 
of  dumped  material",  as  is  provided  for 
in  West  Virginia's  proposed  rules  at  38- 
2-14.8(a)(2)(H)  and  38-2-14.14(g){7).  The 
proposed  rules  are  substantively 
identical  to  the  provisions  of  the  Federal 
regulations  at  30  CFR  81&.73(e).  As 
explained  in  the  preamble  to  that 
regulation  at  48  FR  32821  (July  19, 1983). 

"(A)  new  provision  in  final  (30  CFR) 
616.73(e)  allows  for  the  underdrain  system  to 
be  constructed  simultaneously  with  excess 
spoil  placement  by  the  natural  segregation  of 
dumped  materials  if  the  underdrain  can  carry 
the  anticipated  seepage  of  water  due  to 
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rainfall  away  from  the  excess  spoil  fill  and 
from  seeps  and  springs  in  the  foundation  of 
the  disposal  area,  and  meet  all  other 
requirements  for  drainage  control.  This 
provision  is  included  to  further  clarify  OSXfs 
acceptance  of  this  type  of  underdrain.  which 
previously  had  been  treated  as  an  assumed, 
standard  part  of  a  rock  Till  and  not  in  need  of 
further  explanation.  Because  of  the 
certification  requirements  in  (30  CFR) 
616.71(h)  and  commenters'  confusion,  the  use 
of  a  natural  segregation  rock  underdrain  in  a 
durable  rock  fill  is  specifically  provided  for  in 
this  paragraph". 

Therefore,  the  Director  is  approving 
the  proposed  rules  as  submitted  by 
West  Virginia  since  they  are  consistent 
with  the  provisions  of  the  Federal 
regulations  in  this  regard. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving,  with  certain 
exceptions,  the  proposed  program 
amendment  submitted  by  West  Virginia 
on  June  29, 1990.  and  as  modified  on 
December  17. 1990.  The  Federal 
regulations  at  30  CFR  part  948  codifying 
decisions  concerning  the  West  Virginia 
program  are  being  amended  to 
implement  this  decision.  The  Director  is 
approving  these  proposed  rules  with  the 
understanding  that  they  be  promulgated 
in  a  form  identical  to  that  submitted  to 
OSM  and  reviewed  by  the  public.  Any 
differences  between  these  rules  and  the 
State's  final  promulgated  rules  will  be 
processed  as  a  separate  amendment 
subject  to  public  review  at  a  later  date. 

As  discussed  in  the  findings  listed 
below,  the  Director  is  not  approving  the 
proposed  provisions  in  the  cited 
subsections  of  the  West  Virginia 
program  which  have  been  found  to  be 
less  effective  than  their  Federal 
counterparts,  and  he  is  requiring  West 
Virginia  to  further  amend  its  program  to 
correct  the  identified  deficiencies. 


Finding  No. 


Code  of  state  regulations 


38-2-2.66. 

38-2-2.94. 

38-2-5.4. 

38-2-5.4(b)(8). 

38-2-5.4(b)(12). 

3&-2-5.4<c). 

38-2-5.4<c)(3). 

38-2-5.4(c)(4). 

38-2-5.4  (b)(1)  and  (d)(1). 

38-2-5.4(e)(1). 

38-2-5.5  and  (c). 

38-2-5.4(c)(6). 

38-2-1 2.4(d)(2). 

38-2-1 4.8(a)(2)(C). 

38-2-1 4.8(a)(2)(F), 

38-2-1 4.8(a)(2)(G). 

38-2-22.2. 

38-2-22.3(p). 


Further,  the  Director  finds  that  the 
State's  submittal  of  ]une  29. 1990.  as 
modified  on  December  17. 1990,  resolves 


concerns  raised  by  OSM  in  the  May  23, 
1990,  Federal  Register  notice  (55  FR 
21337)  regarding  the  definition  of 
"downslope"  (30  CFR  948.15(k)(l)),  and 
"embankment"  (30  CFR  948.15(k)(2));  use 
of  criteria  other  than  that  set  forth  in  the 
program  for  the  design,  construction  and 
maintenance  of  siltation  structures  (30 
CFR  948.15(k)(6));  discretionary  use  of 
the  Special  Reclamation  Fund  monies 
for  the  reclamation  of  bond  forfeiture 
sites  (30  CFR  948.15(k)(8));  and  failure  to 
require  removal  of  subsurface  organic 
matter  from  critical  foundation  areas  of 
excess  spoil  disposal  structures  (30  CFR 
948.15(k)(10)).  In  addition,  as  discussed 
in  Finding  9  herein,  30  CFR  948.15(k)(ll) 
has  been  resolved  by  the  action,  on 
March  22, 1991,  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit. 

Hie  Director  is  taking  this  opportunity 
to  correct  an  error  in  the  Federal 
regxJations  at  30  CFR  948.16(kk)  and 
948.16(11).  These  sections  contain 
erroneous  citations  to  the  West  Virginia 
Surface  Mining  Reclamation 
Regulations.  The  reference  in  30  CFR 
948.16(kk)  to  "subsection  38-2-17.4(n)" 
should  read  "subsection  38-2- 
17.3(b)(4)";  and  the  reference  in  30  CFR 
948.16(11)  to  "subsection  38-2- 
17.3(b)(4)"  should  read  "subsection  38- 
2-17.4(n)."  Based  on  the  discussion  in 
Finding  10  herein,  30  CFR  948.16(11)  has 
been  resolved.  However,  30  CFR 
946.16(kk)  has  not  been  resolved  and  is 
being  revised  to  reflect  the  correct 
citation  to  the  West  Virginia  regulations. 

The  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

In  accordance  with  30  CFR 
732.17(h)(ll)(ii),  OSM  solicited  EPA's 
concurrence  in  the  approval  of  West 
Virginia's  program.  EPA  concurred 
(Administrative  Record  No.  WV  867)  in 
the  State's  proposed  amendments  as 
they  can  be  implemented  consistent 
with  applicable  Clean  Water  Act  (CWA) 
requirements.  However,  EPA  expressed 
concern  that  certain  situations  related  to 
instream  treatment  could  residt  in 
conditions  that  would  not  assure 
compliance  with  applicable  State  water 
quality  standards  as  required  by  the 
CWA.  Specifically,  West  Virginia 
regulations  at  38-2-5.4(b)(2)  would 
provide  that  all  sediment  control 
structures  be  located  as  near  as  possible 
to  the  disturbed  area  and  out  of 


perennial  streams,  unless  approved  by 
the  Commissioner.  EPA's  definition  of 
waters  of  the  United  States  at  40  CFR 
122.2  includes  perennial  streams  as  well 
as  intermittent  and  ephemeral  streams. 
Additionally,  EPA  felt  that  the  State's 
regulations  regarding  valley  fills,  side 
hill  fills,  and  durable  rock  fills  at  38-2- 
14.14(e),  (f)  and  (g),  respectively,  could 
result  in  authorization  of  the  placement 
of  such  structures  in  waters  of  the 
United  States  without  requiring  a 
section  402  or  section  404  permit  under 
the  CWA,  as  well  as  the  creation  nf 
instream  waste  treatment 
impoundments  without  requiring  an 
NPDES  permit.  Despite  these  concerns, 
EPA  interprets  the  State's  regulations  at 
38-2-14.5(b)  such  that  it  requires  that  all 
discharges  from  and  into  all  of  these 
structures  and  into  "waters  of  the 
United  States"  meet  applicable  water 
quality  and  effiuent  limitations. 

The  Director  acknowledges  these 
concerns,  but  notes  that  neither  the  cited 
West  Virginia  regtilations  nor  their 
Federal  counterparts  at  30  CFR  816.46 
and  30  CFR  816.49,  can  be  construed  as 
superseding,  amending  or  repealing  the 
Clean  Water  Act.  Furthermore,  the 
Director  is  only  approving  the  cited 
West  Virginia  regulations  with  the 
understanding  and  on  the  basis  that 
they  do  not  supersede  applicable  CWA 
requirements. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
imder  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
imtil  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  his  oversight  of  the 
West  Virginia  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  West  Virginia  of  only 
such  provisions. 

VL  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d)),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 
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Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3.  4,  7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  under  44  U.S.C 
3507. 

List  of  Subjects  in  30  CFR  Part  941 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  20. 1991. 

David  Simpson. 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


38-2  Section  2 . 


PART  948— WEST  VIRGINIA 

1.  The  authority  citation  for  part  948 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  In  §  948.15,  a  new  paragraph  (1)  is 
added  to  read  as  follows: 

§  948. 1 5    Approval  of  Rcgulatofy  Program 
Amendments. 


(1)  The  following  amendments 
submitted  to  OSM  on  June  29, 1990,  and 
modified  and  resubmitted  on  December 
17. 1990,  are  approved  as  set  forth  in 
paragraph  (1](1)  of  this  section  effective 
October  4, 1991,  with  the  exceptions 
identified  in  paragraph  (1)(2)  of  this 
section. 

(1)  Revisions  of  the  following  rules  of 
the  West  Virginia  Surface  Mining 
Reclamation  Regulations: 


38-2  Section  3 .... 
38-2  Section  5 ..- 


38-2  Section  6 ... 
38-2  Section  9 ... 
38-2  Section  11 . 

38-2  Section  12. 


Defhiitions  (with  the 

exception  noted  in 

paragraph  (1)(2)  of 

this  section). 
Pennit  Application. 
Requirements  and 

Contents. 
Drainage  and 

Sediment  Control 

Systems  (with  the 

exception  noted  in 

paragraph  (1](2)  of 

this  section). 
Blasting. 
Revegetation. 
Insurance  and 

Bonding. 
Replacement, 

Release,  and 

Forfeiture  of  Bonds 

(with  the  exception 

noted  in  paragraph 

(1)(2)  of  this 

section). 
Requirements  of  a 

Notice  of  Intent  to 

Prospect 
Performance 

Standards  (with 

the  exceptions 

noted  in  paragraph 

(1M2)  of  this 

section). 
Small  Operator 

Aamtance 

Program. 
Inspection  and 

Enforcement. 
Coal  Refuse  (with 

the  exception 

noted  in  paragraph 

(1X2)  of  this 

■action). 


(2)  The  following  rules  of  the  West 
Virginia  Surface  Mining  Reclamation 
Regulations  are  not  being  approved: 


38-2-12.4(d)(2).. 


38-2  Section  13 . 
38-2  SecHon  14 . 


3fr-2  Section  17 

38-2  Section  20 . 
38-2  Section  22 . 


38-2-2.94. 


38-2-6.5.. 


Definition  of 
Prospecting — to  the 
extent  that  the 
definition  includes 
the  phrase  "or  may 
cause  appreciable 
effect  on  land". 

Permanent 
Impoundments — to 
the  extent  that  the 
State  is  doieUng 
the  requirement 
that  a  pennunent 
impoundment  of 
water  may  be 
created,  if 
authorized  by  the 
Commissioner  in 
the  approved 
pennit 


38-2-14.8(aK2)(C) . 


38-2-14.8(aK2J(F).. 


Bond  Forfeiture — to 
the  extent  that  the 
rule  does  not 
require  bond 
forfeiture  sites  be 
reclaimed  in 
accordance  with 
the  approved 
reclamation  plan. 

Outcrop  Barriers— to 
the  extent  the  rules 
allow  the  us*  of 
constructed 
outcrop  barriers 
but  fail  to  specify 
design 
requirements. 

Spoil  Placement — the 
entire 

subparagraph  "F", 
which  allows 
placement  of  spoil 
OR  natural 
intervening  slopes. 

Compaction 
Requirements — to 
the  extent  the  rule 
allows  the 
Commissioner  to 
approve  slopes 
exceeding  two  (2) 
horizontal  to  one 
(1)  vertical. 


3.  In  S  948.16,  paragraphs  (d),  (e).  (g), 
(h).  (k),  (m),  (0).  (p).  (r).  (u).  (y).  [i\  (bb). 
(ff).  (gg)  and  (11)  are  removed,  bi 
addition.  Paragraphs  (f).  (n)  and  (kk)  are 
revised,  and  paragraphs  (nn),  (oo),  (pp), 
(qq).  (rr).  (m).  (»).  («n»).  (w).  (ww),  (xx), 
(yy),  (zz).  (aaa).  (bbb)  aitd  (ccc)  are 
added,  to  read  as  follows: 

S  948. 16    Required  Regulatory  Program 
Amendments. 


3ft-2-22J(p).-..„ 


(f)  Dy  June  1. 1992.  West  Virginia  shall 
sub.'nit  proposed  revisions  to  subsection 
38-2-2.68  of  its  surface  mining 
reclamation  regulations  to  define 
"impoundment  or  impounding  structure" 
in  a  manner  that  includes  water, 
sediment  or  slurry  retention  structures 
and  depressions,  either  naturally  formed 
or  Bi  titicially  built  at  ground  level 
without  embankments. 


(n)  By  June  1. 1992.  West  Vfrghiia 
shall  submit  proposed  revisions  to 
subsection  38-2-5.4  of  its  surface  mining 
reclamation  regulations  eliminating  the 
terms  "on-bench  sediment  control 
system",  "on-bench  sediment  control 
structiu*",  and  "water  retention 
structure",  or  shall  modify  the  definition 
of  sediment  control  structures  at 
subsection  38-2-2.107  by  including  such 
terms  in  the  definition,  and  shall  specify 
that  all  such  terms,  including 
imiraimdments  as  defined  in  38-2-2.06. 
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are  subject  to  the  requirements  of  38-2- 
5.4  and  38-2-5.5. 

***** 

(kk)  By  June  1. 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  38-2-17.3(b)(4)  of  its  surface 
mining  reclamation  revelations  to 
require  that  all  coal  produced  by 
operations  owned  by  persons  who 
directly  or  indirectly  control  the 
applicant  by  reason  of  direction  of  the 
management  be  attributed  to  the 
applicant. 
***** 

(nn)  By  June  1. 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  38-2-2.94  of  its  surface 
mining  reclamation  regulations  to  revise 
the  defmition  of  "prospecting"  by  either 
defming  prospecting  to  include  the 
gathering  of  environmental  data  or 
eliminating  the  reference  to  the 
gathering  of  environmental  data  which 
may  cause  "any  appreciable  effect  on 
the  land." 

(oo)  By  June  1, 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  38-2-5.4{b)(8)  of  its  surface 
mining  reclamation  regulations  to 
require  that  excavated  sediment  control 
structures  which  are  at  ground  level  and 
which  have  an  open  exit  channel 
constructed  of  non-erodible  material  be 
designed  to  pass  the  peak  discharge  of  a 
25-year,  24-hour  precipitation  event. 

(pp)  By  June  1. 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  38-2-5.4(b)(12]  of  its  surface 
mining  reclamation  regulations  to 
require  that  foundation  investigations, 
as  well  as  any  necessary  laboratory 
testing  of  foundation  material,  shall  be 
performed  to  determine  the  design 
requirements  for  foundation  stability  for 
impoundments  meeting  the  size  or  other 
criteria  of  30  CFR  77.216(a). 

(qqj  By  June  1. 1992.  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  38-2-5.4(c)  of  its  surface 
mining  reclamation  regulations  in  order 
to  make  the  requirements  of  that 
subsection  applicable  to  all 
impoundments,  including  slurry 
impoundments  that  may  be  constructed 
to  facilitate  surface  coal  mining  and 
reclamation  activities. 

(rr)  By  June  1. 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  38-2-5.4(c)(3)  of  its  surface 
mining  reclamation  regulations  to 
require  that,  if  necessary,  cutoff  trenches 
must  be  installed  during  embankment 
construction  to  ensure  stability. 

(ss)  By  June  1. 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  38-2-5.4(c)(4)  of  its  surface 
mining  reclamation  regulations  to 
require  prompt  notification  of  the  State 


if  any  examination  or  inspection  of  an 
impoundment  discloses  that  a  hazard 
exists. 

(tt)  By  June  1, 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsections  38-2-5.4(b)(l)  and  5.4(d)(1) 
to  require  that  all  structures  be  certified 
as  having  been  built  in  accordance  with 
the  detailed  designs  submitted  and 
approved  pursuant  to  subsection 
3.e(h](4),  and  to  require  that  as-built 
plans  be  reviewed  and  approved  by  the 
regulatory  authority  as  permit  revisions. 

(uu)  By  June  1, 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  3&-2-5.4(e)(l)  of  its  surface 
mining  reclamation  regulations  to 
require  that  the  professional  engineer, 
licensed  land  surveyor,  or  other 
specialist  involved  in  the  inspection  of 
impoundments,  be  experienced  in  the 
construction  of  impoundments. 

(w)  By  June  1, 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  38-2-5.5  of  its  surface  mining 
reclamation  regulations  to  require  that 
the  retention  of  permanent 
impoundments  after  mining  be  approved 
during  the  permitting  process.  In 
addition,  the  State  shall  submit 
revisions  to  subsection  38-2-5.5(c)  to 
provide  that  provisions  for  sound  future 
maintenance  of  a  permanent 
impoundment  be  made  by  the  operator 
in  those  cases  where  the  landowner's 
liabihty  is  somehow  limited  under  State 
law. 

(ww)  By  June  1. 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  38-2-12.4(d)(2)  of  its  surface 
mining  reclamation  regulations  to 
require  that  bond  forfeiture  sites  be 
reclaimed  in  accordance  with  the 
approved  reclamation  plan. 

(xx)  By  June  1, 1992,  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  3&-2-14.8(a)(2)(C)  of  its 
surface  mining  reclamation  regulations 
to  specify  design  requirements  for 
constructed  outcrop  barriers  that  will  be 
the  equivalent  of  natural  barriers  and 
will  assure  the  safe  transportation  of 
excess  spoil,  the  protection  of  water 
quality,  and  insure  the  long-term 
stability  of  the  backfill. 

(yy)  By  June  1. 1992,  West  Virginia 
shall  submit  proposed  revisions  of 
subsection  38-2-14.8(a)(2)(F)  of  its 
surface  mining  reclamation  regulations 
to  prohibit  placement  of  spoil  on  natural 
intervening  slopes. 

(zz)  By  June  1, 1992.  West  Virginia 
shall  submit  proposed  revisions  of 
subsection  38-2-14.8(a)(2)(G)  of  its 
surface  mining  reclamation  regulations 
to  require  that  transported  spoil  used  to 
backfill  active  mining  benches  must  be 
handled  or  rehandled  as  necessary  to 
ensure  compliance  with  subsection  38- 


2-14.15,  except  as  specifically  modified 
by  subsection  38-2-14.8(a](5). 

(aaa)  By  June  1, 1992.  West  Virginia 
shall  submit  proposed  revisions  to 
subsection  38-2-22.2  of  its  surface 
mining  reclamation  regulations  to 
require  that  impounding  coal  refuse 
disposal  facilities  attain  a  minimum 
static  safety  factor  of  1.5  and  a  seismic 
safety  factor  of  1.2. 

(bbb)  By  June  1. 1992.  West  Virginia 
shall  submit  proposed  revisions  of 
subsection  38-2-22.3(p)  of  its  surface 
mining  reclamation  regulations  to 
provide  that  the  grade  of  the  outslope 
between  terrace  benches  can  not  exceed 
2h:lv. 

(ccc)  By  June  1. 1992.  West  Virginia 
shall  submit  proposed  revisions  to  its 
surface  mining  reclamation  regulations 
to  provide  that  the  detailed  design  plans 
for  an  impoundment  which  meets  the 
size  criteria  of  30  CFR  77.216(a)  include 
a  stabihty  analysis  which  shall  include, 
but  not  be  limited  to,  strength 
parameters,  pore  pressures,  and  long- 
term  seepage  conditions.  The  State  must 
also  require  that  the  design  plan  contain 
a  description  of  each  engineering  design 
assumption  and  calculation. 

[FR  Doc.  91-23658  Filed  10-3-91;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  162 

[DoD  Instruction  5010.36] 

Productivity  Enhancing  Capital 
Investment  (PECi) 

agency:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 

summary:  This  part.  "Productivity 
Enhancing  Capital  Investment  (FECI)," 
updates  the  14  year  old  PECI  Program 
that  allows  Department  of  Defense 
(DoD)  Components  to  select 
Productivity  Investment  Fund  projects  in 
Fiscal  Year  1994,  authorizes 
development  of  a  DoD  PECI  handbook, 
and  revises  32  CFR  part  162.  This  part 
explains  to  contractors  how  the  "new" 
PECI  program  can  be  used  by  DoD 
Components  to  fund  projects  that 
improve  productivity. 
EFFECTIVE  DATE:  December  3. 1991. 
FOR  FURTHER  INFORMATION  contact:    . 
Mr.  L.  Wexel.  (703)  756-2348. 
SUPPLEMENTARY  INFORMATION:  On 
March  11. 1991  (56  FR  10219).  the 
Department  of  Defense  published  a 
proposed  rule.  The  Department  of 
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Defense  did  not  receive  any  formal 
comments  from  contractors  on  the 
proposed  rule. 

'  jst  of  Subjects  in  32  CFR  Part  162 

Armed  forces;  Government 
procurement 

Accordingly,  title  32,  chapter  I, 
subchapter  E  is  amended  to  add  part  162 
as  follows: 

PART  162— PRODUCTIVITY 
ENHANCING  CAPITAL  INVESTMENT 
(PECI) 


Sec 

162.1 

102.2 

182.3 

162.4 

162.5 

162.6 

162.7 


Purpose. 

Applicability  and  scope. 

Definitions. 

Policy. 

Responsibilities. 

Procedures. 

Information  requirements. 


Appendix  A  to  Part  162 — Reporting 
Procedures. 

Authority:  10  U.S.C.  136:  E.0. 12367,  3  CFR. 
1988  Comp.,  p.  566. 

§  162.1    Purpose. 

This  part: 

(a)  Updates  policy,  responsibilities, 
procedures,  and  guidance  for  the  PECI 
process  under  DoD  Directive  5010.31.' 

(b)  Authorizes  the  publication  of  DoD 
5010.36  36-H-  *  "Productivity  Enhancing 
Capital  Investment  (PECI)  Handbook," 
consistent  with  DoD  5025.1-M.' 

§162.2    Applicability  and  scop*. 

This  part. 

(a)  Applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD);  the  Military 
Departments;  Chairman,  Joint  Chiefs  of 
Staff  and  the  Joint  StaR;  the  Defense 
Agencies;  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  the 
"DoD  Components"). 

(b)  Encompasses  the  acquisition  of 
equipment  and  facilities  to  improve  the 
following: 

(1)  Productivity,  qualify,  and 
processes  of  DoD  Components  including 
major  facilities,  equipment,  or  process 
modernization. 

(2)  Performance  of  individual  jobs, 
tasks,  procedures,  operations,  and 
processes. 

(c)  Encompasses  PIF  investments  at 
appropriated  and  industrially  funded 
activities,  if  they  are  not  participating  in 
the  Defense  Business  Operations  Fund. 
For  industrially  funded  activities, 
projects  may  be  submitted  for  PIF  on  an 


■  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  S285  Port 
Royal  Road.  Springfield.  VA  22161. 

«  Copies  will  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

^  See  footnote  1  to  {  162.1(a). 


exception  basis;  primarily,  this  includes 
facilities,  multi-function  projects, 
prototypes,  demonstrations,  and  cross- 
service  initiatives.  Investments  at 
Government-owned,  contractor- 
operated  (GOCO)  facilities  are  limited 
to  those  for  which  the  Department  of 
Defense  has  responsibility  to  provide 
equipment  or  facilities  and  from  which 
productivity  benefits  can  be  recovered 
within  existing  contractual  provisions. 

§16^3    Definition. 

(a)  Capital  Investment.  The 
acquisition,  installation,  transportation, 
and  other  costs  needed  to  place 
equipment  or  facihties  in  operation 
meeting  DoD  capitalization 
requirements. 

(b)  Economic  Life.  The  time  period 
over  which  the  benefits  to  be  gained 
from  a  project  may  reasonably  be 
expected  to  accrue  to  the  Department  of 
Defense. 

(c)  Internal  Rate  of  Return  (IRR).  The 
discount  rate  that  equates  the  present 
value  of  the  future  cash  inflows,  e.g. 
savings  and  cost  avoidances,  with  the 
present  value  costs  of  an  investment. 

(d)  Life-Cycle  Savings.  The  estimated 
cumulative  budgetary  savings  expected 
over  the  life  of  the  project. 

(e)  Net  Present  Value  of  Investment 
The  difference  between  the  present 
value  benefit  and  the  present  value  cost 
at  a  given  discount  rate. 

(f)  Off-the-shelf  Equipment  that  is 
readily  available  through  Government 
or  commercial  sources  or  that  can  be 
fabricated  through  combination  or 
modification  of  existing  equipment. 

(g)  Pay-Back  Period.  The  number  of 
years  required  for  the  cumulative 
savings  to  have  the  same  value  as  the 
investment  cost. 

(h)  PECI  Benefits.  Benefits  resulting 
from  PECIs  are  classified  as  savings  or 
as  cost  avoidance: 

(1)  Savings.  Benefits  that  can  be 
precisely  measured,  quantified,  and 
placed  under  management  control  at 
time  of  realization.  Savings  can  be 
reflected  as  specific  reductions  in  the 
approved  program  or  budget,  after  they 
have  been  achieved.  Examples  include 
costs  for  manpower  authorizations  and 
or  funded  work-year  reductions,  reduced 
or  eliminated  operating  costs  (utilities, 
travel,  and  repair),  and  reduced  or 
eliminated  parts  and  contracts. 

(2)  Cost-Avoidance.  Benefits  from 
actions  that  obviate  the  requirements  for 
an  increase  in  future  levels  of  manpower 
or  costs  that  would  be  necessary,  if 
present  management  practices  were 
continued.  The  effect  of  cost-avoidance 
savings  is  the  achievement  of  a  higher 
level  of  readiness  or  increased  value 
(quantity,  quality  or  timeliness)  of 


output  at  level  staging  cost  or  the 
absorption  of  a  growing  work  load  at  the 
same  level  of  staffing  or  cost. 

(i)  Post-Investment  Assessment  (PLA), 
A  PIA  is  conducted  by  DoD  Components 
to  establish  accountability  and  provide 
information  to  improve  future 
investment  strategies. 

(j)  Productivity.  The  efficiency  with 
which  resources  are  used  to  provide  a 
government  service  or  product  at 
specified  levels  of  quality  and 
timeliness. 

(k)  Productivity  Enhancement  (or 
Productivity  Improvement).  A  decrease 
in  the  unit  cost  of  products  and  services 
delivered  with  equal  or  better  levels  of 
quality  and  timeliness. 

(1)  Productivity  Enhancing  Capital 
Investment  (PECI).  Equipment  or  facility 
funding  that  shall  improve  Government 
service,  products,  quality,  or  timeliness. 
PECI  projects  are  funded  using  PIF, 
PEIF,  and  CSI  programs.  These  programs 
are  defined  as  follows: 

(1)  Productivity  Investment  Fund 
(PIF).  PIF  projects  cost  over  $100,000  and 
must  amortize  within  4  years  from  the 
date  they  become  operational.  In  FY 
1994  the  threshold  changes  to  $150,000. 

(2)  Productivity  Enhancing  Incentive 
Fund  (PEIF).  PEIF  projects  cost  under 
$100,000  and  are  expected  to  amortize 
within  2  years  of  the  date  they  become 
operational.  In  FY  1994  the  limit  changes 
to  $150,000. 

(3)  Component-Sponsored  Investment 
(CSI).  CSI  projects  are  fast  pay-back  or 
high  interest  investments  that  may  have 
different  DoD  Component  selection 
criteria  than  those  specified  for  PIF  or 
PEIF  projects. 

(m)  Quality.  The  extent  to  which  a 
product  or  service  meets  customer 
requirements  and  customer 
expectations. 

§16^4    PoHcy. 

It  is  DoD  Policy  that: 

(a)  The  PECI  program  shall  be  an 
integral  part  of  DoD  Component 
investment  planning  and  of  the  Defense 
Planning,  Programming,  and  Budgeting 
System  (PPBS)  DoD  Instruction  7045.7.* 
PECI  planning  shall  include  the 
productivity  investment  fund  (PIF),  the 
productivity  enhancing  incentive  fund 
(PEIF),  and  component-sponsored 
investments  (CSIs).  The  PECI  program  is 
a  major  DoD  strategy  to  achieve 
productivity  goals  under  E.0. 12837.* 


*  See  foomote  1  to  |  ie2.1(a). 

*  See  footnote  1  to  |  ie2.1(a). 
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(b)  FECI  projects  shall  be  selected  to 
improve  quality  and  productivity,  or  to 
reduce  unit  cost  of  outputs  in  defense 
operations.  FECI  projects  shall  be 
evaluated  and  approved  for  funding 
based  on  recognized  principles  of 
economic  analysis.  Each  FECI  project 
shall  be  subject  to  all  restrictions 
established  by  public  law.  DoD  policy, 
and  other  regulatory  constraints. 

(c)  DoD  personnel  at  all  levels  shall  be 
enrouraged  to  seek  out  and  identify 
opportunities  for  quality  and 
productivity  improvement.  Those  efforts 
shall  be  supported  by  using  the  FECI  as 
a  means  of  Hnancing  the  improvements. 
The  FECI  Frogram  shall  provide 
incentives  for  participation,  supported 
by  the  fmancial  management  system 
and  policies. 

(d)  Individuals  or  groups  who 
successfully  identify  FECI  opportunities 
that  result  in  significant  savings  or 
improvements  in  quality  or  productivity 
or  who  aggressively  promote  FECI 
incentives  within  their  organizations 
should  be  recognized  through  the  DoD 
Incentive  Awards  Frogram,  DoD 
Instruction  5120.18."  the  Secretary  of 
Defense  Froductivity  Excellence 
Awards  Frogram.  performance 
appraisal,  or  other  appropriate  means. 
All  these  savings  derived  through  FECI 
will  remain  with  the  originating  DoD 
Component.  As  an  incentive  a  portion  of 
these  savings,  when  possible,  should 
remain  at  the  submitting  activity. 

(e)  Funds  provided  through  FY  1993 
from  the  centrally  managed  OSD  FIF 
may  not  be  reprogrammed  for  non-FIF 
purposes  without  prior  approval  of  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel) 
(ASD(FM&P)).  The  Heads  of  DoD 
Components  shall  monitor  obligation 
rates  to  ensure  FIF  projects  are  executed 
quickly.  If  project  funding  cannot  be 
obligated  within  the  specified  fiscal 
year(s)  for  the  type  of  funding,  the  Head 
of  the  DoD  Component  must  reprogram 
FIF  funds  to  alternate  approved  FIF 
projects.  The  FIF  projects  shall  be 
monitored  to  ensure  timely 
implementation  and  to  validate  savings 
through  the  amortization  period.  The 
FECIs  are  subject  to  audit  as  established 
by  DoD  Instruction  7600.2  ^  (reference 
(g)]  policy. 

§  162.5    Responsibltmes. 

(a)  The  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel  (ASD 
(FM&F))  shall: 

(1)  Develop  policies  and  guidance  for 
the  overall  DoD  FECI  program. 


(2)  Maintain  oversight  of  the  FECI 
program  to  ensure  implementation  of 
this  instruction.  Through  FY  1993  that 
oversight  includes  total  process  control 
and  coordination  of  FIF  actions  to 
identify,  select  and  approve,  reprogram. 
and  disapprove  projects.  Starting  FY 
1994  and  ASD  (FM&P)  shall  retain 
central  oversight  of  the  FECI  program 
which  is  decentralized  to  the 
Components. 

(3]  Evaluate  program  results  and 
training  requirements  and  provide 
additional  guidance,  as  necessary. 

(4)  Develop,  maintain,  and  publish  a 
DoD  5010.36-H  consistent  with  DoD 
5025.1-M  " 

(5)  Coordinate  FECI  efforts  with  the 
Heads  of  the  DoD  Components  on 
matters  that  affect  their  particular  areas 
of  responsibility. 

(6)  Use  the  Defense  Froductivity 
Program  Office  (DPFO)  to: 

(i)  Provide  technical  guidance  and 
support  for  FECI  efforts. 

(ii)  Monitor  and  evaluate  DoD 
Component  FECI  efforts. 

(iii)  Ensure  compliance  with  DoD 
Directive  7750.5  » 

(b)  The  Inspector  General  of  the 
Department  of  Defense  (IG,  DoD]  shall 
provide  policy  and  guidance  for  the 
audit  of  the  FECI  and  incorporate  the 
requirement  for  audit  into  audit  planning 
and  program  documents. 

(c)  The  Heads  of  the  DoD  Components 
shall: 

(1)  Develop  and  sustain  a  formal  FECI 
program  that: 

(i)  Emphasizes  and  encourages  the 
improvement  of  day-to-day  operations 
through  FECI  funding. 

(ii)  Provides  motivation  and 
opportunities  for  personnel,  at  all  levels, 
to  participate  in  the  identification, 
documentation,  and  implementation  of 
FECI  proposals. 

(iii)  Includes  PIF.  PEIF,  and  CSI 
efforts,  as  appropriate. 

(iv)  Reviews  and  approves  submitted 
projects,  broadens  project  applicability 
when  reasonable,  applies  off-the-shelf 
technology,  and  integrates  capital 
investment  planning  into  the  PFBS. 

(2)  Designate  an  official  to  be  the 
central  point  of  contact  (FOC)  who  shall 
oversee  and  monitor  the  FECI  program. 

(3)  Establish  procedures  ensuring  that 
the  policies  contained  in  §  162.4,  above, 
are  adhered  to. 

§  162.6    Procedures. 

The  following  procedures  shall  be 
followed  by  the  DoD  Components  in  the 
identification,  documentation,  selection, 
and  financing  of  FECI  projects: 


•  See  footnote  1  to  S  182.1(a). 
^  See  footnote  1  to  |  te2.1(a). 


•  See  rootnote  1  to  i  lS2.1(a). 

*  See  footnote  1  to  1 162.1(a). 


(a)  Document  each  FECI  project  to 
ensure  that  it  is: 

(1)  A  desirable  action  in  accordance 
with  the  DoD  Component's  long-range 
planning  and  programing  objectives, 
quality  objectives,  and  customer  and/or 
user  satisfaction. 

(2)  Needed  to  perform  and  improve 
valid  operations,  functions,  or  services 
(as  established  by  assigned  missions 
and  taskings)  that  cannot  be  performed 
as  effectively  or  economically  by  other 
means,  such  as  the  use  of  existing 
facilities,  methods,  processes,  or 
procedures. 

(3)  Justified  on  the  basis  of  a  valid 
economic  analysis  done  in  accordance 
with  DoD  Instruction  7041.3. 

(4)  Validated  as  to  reasonableness, 
completeness,  and  correct 
appropriation. 

(5)  Classified  properly  as  having 
savings  or  cost  avoidance  benefits 

(b)  Include  resources  for  FECI  in 
programming  documents  and  budget 
submissions.  The  level  of  funding  shall 
be  established  under  quahty  and 
productivity  plans  and  goals  established 
by  the  Component. 

(c)  Use  guidelines  for  project 
dociunentation,  pre-investment  analysis, 
financing,  and  post-investment 
accountability  of  FECI  projects,  when 
DoD  5010.36-H  is  published. 

(d)  Classify  FECI  projects  for 
financing  and  aggregated  reporting  as 
follows: 

(1)  PIF  projects.  PIF  projects  are 
competitively  selected  from  candidate 
proposals  and  financed  through 
traditional  budget  appropriation 
processes  from  funds  set  aside  for  this 
purpose.  PIF  projects  must  cost  over 
$100,000  and  must  amortize  within  4. 
years  from  the  date  that  they  become 
operational.  Both  equipment  and 
facilities  investments  that  conform  to 
public  law,  or  DoD  policies  governing 
their  qualification,  may  be  included. 
Projects  may  include  a  function  at 
several  activities  or  locations  and  be 
Service-wide  or  Agency-wide.  In  FY 
1994  the  threshold  will  change  to 
$150,000. 

(2)  PEIF  projects.  PEIF  projects  are 
financed  from  the  DoD  Component 
accounts  established  in  annual 
appropriations  and  are  expected  to 
amortize  within  2  years  of  the  date  they 
become  operational.  Funding  for  PEIF 
projects  shall  be  included  in  the  DoD 
Component  annual  appropriations  as  a 
single  amount  to  cover  projects,  as  they 
are  proposed  throughout  the  budget 
year.  PEIF  projects  cannot  exceed 
$100,000  or  cost  limitations  established 
by  the  OSD  (whichever  is  greater)  and 
are  limited  to  facility  modification  and 
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acquisition  of  "off-the  shelf  equipment 
requiring  little  or  no  modification  before 
use.  In  FY  1994  the  limit  changes  to 
$150,000.  Justification  for  those  projects 
ohall  be  based  on  the  potential  to 
improve  quality  and  productivity  that  is 
realized  through  improvements  in 
operating  methods,  quality,  processes,  or 
procedures. 

(3)  CSJ.  CSI  projects  are  investments 
financed  from  the  DoD  Component 
accounts  that  may  have  longer 
amortization  periods  than  the  PEIF  and 
niay  have  different  DoD  Component  cost 
or  benefit  criteria  than  those  specified 
for  PIF  projects.  The  CSI  projects  shall 
be  identified  and  included  in  the  DoD 
Component's  annual  budget. 

S  162.7    Information  requirements. 

(a)  DoD  Components  shall  submit  to 
the  ASD  (FM&P).  by  December  15th  of 
each  year,  an  annual  status  report  on  all 
FECI  programs  as  outlined  in  appendix 
A  to  this  part.  The  DoD  Components 
shall  maintain  the  data  at  a  central  point 
to  support  reporting  requirements. 

(b)  The  Summary  Report,  "PECI 
Program  Status,"  is  assigned  Report 
Control  Symbol  FM&P  (A)  1561,  in 
accordance  with  DoD  Directive  7750.5. 

Appendix  to  Part  162 — Reporting 
Procedure* 

A.  General 

The  PECI  reporting  requirements  provide 
the  OSD  with  summary  information  required 
to  provide  program  accountability,  and 
satisfy  the  congressional  concerns  on 
program  management.  Information  may  be 
submitted  in  memorandum,  letter,  or  other 
acceptable  form. 

B.  Information  Requirements 

1.  PIF.  Each  DoD  Component  that  has  a 
funded  PIF  project  must  annually  report 
summary  pfp  information.  The  information 
required  for  each  project  follows: 

a.  Project  Identification.  Provide  the  11- 
digit  code  for  each  project  that  has  been 
approved  for  desired  funding,  such  as 
foUows: 

(1)  A92BAxxxxxx 

(a)  "A"  if  for  an  Army  project. 

(b)  "92"  is  for  a  FY92  project. 

(c)  "BA"  is  an  Approved  PIF  project. 

(d)  "xxxxxx"  is  a  DoD  Component 
identifier. 

(2)  DoD  Component  PECI  points  of  contact 
should  establish  identifiers  to  ensure  each 
project  is  unique. 

b.  Total  Funds  Provided.  For  each  project 
provide  the  cumulative  amoimt  of  PEIC  funds 
invested  in  the  project 

c.  Total  Amount  Obligated.  For  each 
project  provide  the  cumulative  amount  of 
funds  obligated  against  the  project. 

d.  Actual  Savings.  For  each  project  provide 
the  cumulative  actual  savings  generated. 

e.  Projected  Life-Cycle  Savings.  For  each 


PIF  project  provide  the  estimated  amount  of 
savings  the  project  is  projected  to  earn  over 
the  project's  economic  life. 

f.  Projected  Life-Cycle  Cost  Avoidance.  For 
each  PIF  project  provide  the  estimated 
amount  of  cost  avoidance  the  project  is 
projected  to  achieve. 

2.  PEIF.  Each  DoD  Component  that  has 
funded  PEIF  projects  must  annually  report 
summary  information  that  includes: 

&.  Total  Number  of  Projects. 

b.  Total  Funds  Provided. 

c.  Total  Amount  Obligated. 

d.  Total  Projected  Life-Cycle  Savings. 

e.  Total  Projected  Life-Cycle  Cost 
A  voidance. 

3.  CSI  Each  DoD  Component  that  has 
funded  CSI  projects  must  annually  report 
summary  information  that  includes: 

a.  Total  Number  of  Projects. 

b.  Total  Funds  Provided. 

c.  Total  Amount  Obligated. 

d.  Total  Projected  Life-Cycle  Savings. 

e.  Total  Projected  Life-Cycle  Cost 
A  voidance. 

4.  PIA  Post-Investment  assessments, 
articles,  pictures,  and  brief  description  of 
projects  and  their  results  are  encouraged  and 
may  be  attached  to  the  annual  report  or 
submitted  throughout  the  year. 

Dated:  October  1, 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  91-23961  Filed  10-3-91;  8:45  am] 
BILUNQ  COOe  3«10-01-«l 


32  CFR  Part  199 
[DOD6010.8-R] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Reimbursement  of  Individual  Health 
Providers 

agency:  Office  of  the  Secretary  of 
Defense,  DoD. 
action:  Final  rule. 

summary:  The  Department  of  Defense  is 
publishing  this  document  to  correct 
errors  in  the  final  rule  on  reimbursement 
of  individual  health  providers  contained 
in  §  199.14[g].  In  addition  to 
typographical  and  proofreading  errors, 
the  final  rule  failed  to  specify  that 
changes  to  1991  payment  levels  apply  to 
the  lesser  of  prevailing  charges  or  the 
fiscal  year  1988  prevailing  charge  levels 
adjusted  by  the  Medicare  Economic 
Index.  The  Fiscal  Year  1991  Defense 
Appropriations  Act  prohibited  payments 
"in  excess  of  amounts  allowed  in  fiscal 
year  1990  for  similar  services."  Such 
amounts  are,  by  definition,  the  lesser  of 
prevailing  charges,  MEI-limited  1988 
prevailing  charge  levels,  or  actual 
charges. 


EFFECTIVE  DATE:  October  7. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Lillie,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
telephone  (703)  695-3350. 

SUPPLEMENTARY  INFORMATION:  An 

amendment  to  32  CFR  part  199  was 
published  in  the  Federal  Register  on 
September  6. 1991  (56  FR  44001),  revising 
§  199.14(g)(1). 

List  of  Subjects  in  32  CFR  Part  199 

Claims.  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  199-{  AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079, 1086.  5  U.S.C.  301. 

2.  Section  199.14  is  amended  in 
paragraph  (g)(l)(v)(A)  by  changing 
"prevailing"  to  "appropriate"  each  time 
it  appears;  in  paragraph  (g)(l)(v](B)  by 
changing  "prevailing"  to  "appropriate" 
each  time  it  appears  and  by  changing 
"(insert  30  days  from  date  of 
publication]"  to  "October  7. 1991";  by 
adding  a  new  paragraph  (g)(l)(v)(C):  in 
paragraph  (g)(l)(vi)(A)  by  changing 
"maximunm"  to  "maximum"  and 
"prevailing"  to  "allowable";  and  in 
paragraph  (g)(l)(vi)(B)(2)  by  changing 
"prevailing"  to  "appropriate"  each  time 
it  appears. 

§  199.14    Provider  retmbufsement 
methods. 


(g)  *  *  * 

(1)  *  *  * 

(V)  *  *  * 

(C)  For  purposes  of  this  paragraph 
(g)(i)(v),  "appropriate  charge  levels  '  in 
effect  at  any  time  prior  to  October  7, 
1991  shall  mean  the  lesser  of: 

(1)  The  prevailing  charge  levels  then 
in  effect,  or 

[2]  The  fiscal  year  1988  prevailing 
charge  levels  adjusted  by  the  Medicare 
Economic  Index  (MEI),  as  the  MEI  was 
applied  beginning  in  the  fiscal  year  1989. 
«        *        *        *        * 

Dated:  September  30, 1991. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  91-23876  Filed  10-3-91;  8:45  ani| 
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DEPARTIdENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

(CGD1  91-1S2] 

Safety  Zone  Regulations:  KiU  Van  KuM, 
NY  and  NJ 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  waters 
of  Constable  Hook  Reach  in  the  Kill  Van 
Kull,  New  York  and  New  Jersey.  This 
zone  will  divide  a  portion  of  the  channel 
at  Constable  Hook  Reach  into  two 
sections,  a  northern  half  and  a  southern 
half.  In  the  northern  half,  concentrated 
drilling  and  blasting  will  be  conducted 
and  no  vessel  is  permitted  to  transit  that 
section.  In  the  southern  half,  vessel 
passage  is  permitted  under  the  criteria 
set  forth  in  this  regulation.  This  action  is 
necessary  to  protect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
with  the  extensive  blasting  and  dredging 
operations  which  are  t>eing  conducted  in 
the  northern  half  of  this  section  of  the 
channel. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  6  a.m.,  September 
25. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

MSTl  S.  Whinham  of  Captain  of  the 
Port.  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  loss  or  injury  to  the 
users  of  this  portion  of  the  Kill  Van  Kull. 
A  regulation  is  being  developed  which 
will  impose  a  regulated  navigation  area 
(RNA)  over  the  entire  Kill  Van  Kull. 
which  includes  this  area.  This  final  rule 
is  ne^^essary,  as  an  interim  measure,  to 
adequately  ensure  vessel  safety  in  the 
affected  area  until  the  RNA  is  published 
and  becomes  effective.  When  the  RNA 
becoines  effective  this  safety  zone  will 
be  cancelled. 

Drafting  Information 

The  drafters  of  this  regulation  are 
n]C  C.  W.  JENNINGS,  project  officer. 
Captain  of  the  Port  New  York,  and  LT 
J  B.  GATELY,  project  attorney,  First 
Coast  Guard  District  Legal  Office. 


Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  blasting  and  dredging 
operations.  This  regulation  is  effective 
at  8  a.m.,  September  25, 1991.  On  May 
20. 1991  the  Coast  Guard  issued  a 
similar  regulation  for  the  drilling  and 
blasting  operations  taking  place  in  the 
Kill  Van  Kull  at  Bergen  Point  West 
Reach.  That  operation  is  ongoing  and, 
therefore,  that  regulation  remains  in 
effect.  Both  of  these  safety  zones  will  be 
cancelled  when  the  rules  for  the 
regulated  navigation  area  in  the  Kill  Van 
Kull  are  published  and  become  effective. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1,  6.04-6.  and  160.5. 

2.  A  new  S  165.170  is  added  to  read  as 
follows: 

§165.170  Safety  Zone:  Constable  Hook 
Reacti.  KIU  Van  Kull— New  York  and  New 
Jersey. 

(a)  Location.  The  following  area  has 
been  declared  a  Safety  Zone:  All  waters 
of  Constable  Hook  Reach,  in  the  Kill 
Van  Kull  Channel,  within  an  area 
described  by  a  line  connecting  the 
following  four  points: 

Latitude  Longitude 

40*39'10.0"N  074'0509.4"W 

40'39'10.0"N  074*04'44.0"W 

40'3«'5e.5"N  074'04'44.0"W 

40*38'S6.5"N  074'0509.4  W 

thence  to  the  point  of  the  beginning. 

KVK  Channel  Temporary  Light  Buoy  4 
has  been  established  in  approximate 
position  40*39'05'2"N  074°04'50.2"W.  and 
KVK  Channel  Temporary  Light  Buoy  6 
has  been  established  in  approximate 
position  40°39'05'3"N  074°05'06.9  "W  to 
indicate  the  eastern  and  western 
boundaries,  respectively,  of  this  area. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  6  a.m.,  September 
25, 1991. 

(c)  Regulations.  (1)  Northern  half  of 
channel:  No  vessel  may  operate  in  the 


northern  half  of  the  channel  within  this 
zone.  In  accordance  with  the  general 
regulations  in  Section  165.23  of  this  part 
entry  into  or  movement  within  this  area 
of  the  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

(2)  Southern  half  of  channel: 

(i)  Each  vessel  transiting  the  southern 
half  of  the  channel  in  this  zone  is 
required  to  do  so  at  minimum  wake 
speed. 

(ii)  No  vessel  shall  enter  this  zone 
when  they  are  advised  by  the  drilling 
barge  or  Vessel  Traffic  Service  New 
York  (VTSNY)  that  a  misfire  or  hangfire 
has  occurred.  Vessels  already  underway 
in  the  zone  shall  proceed  to  clear  the 
area  immediately. 

(iii)  Vessels,  300  gross  tons  or  greater 
and  tugs  with  tows,  are  prohibited  from  - 
meeting  or  overtaking  in  this  portion  of 
the  channel. 

(iv)  Vessels,  300  gross  tons  or  greater 
and  tugs  with  tows,  transiting  with  the 
prevailing  current  are  regarded  as  the 
stand-on  vessel. 

(v)  Prior  to  entering  this  safety  zone, 
the  master,  pilot  or  operator  of  each 
vessel,  300  gross  tons  or  greater  and  tugs 
with  tows,  shall  notify  VTSNY  as  to 
their  decision  regarding  the  employment 
of  assist  tugs  while  transiting  the  safety 
zone. 

(vi)  For  vessels  towing  astern,  hawser 
or  wire  length  must  not  exceed  100  feet 
for  that  tow.  This  length  is  measured 
from  the  towing  bit  on  the  towing  vessel 
to  the  point  where  the  hawser  or  wire 
connects  with  the  vessel  being  towed. 

Dated:  September  23, 1991. 
R.M.  Larrabee. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

[FR  Doc.  91-23949  Filed  10-3-91;  8:45  am) 
BHJJMa  CODE  4S10-t4-M 


Maritime  Administration 
46  CFR  Part  327 
[Docket  No.  R-139] 
RIN  2133-AA92 

Seamen's  Claims;  Administrative 
Action  and  Litigation 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
action:  Final  rule. 

summary:  The  Maritime  Administration 
(MARAD)  is  revising  its  regulations  at 
46  CFR  part  327  which  establish  the 
procedure  for  MARAD's  administrative 
review  of  seamen's  claims  for 
compensation  or  damages  due  to  death, 
illness,  injury  and  other  specified  causes 


I! 
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arising  out  of  employment  on  board  a 
vessel  owned  or  controlled  by  MARAD. 
The  administrative  review  process 
encompasses  the  exammation  of  factual 
information  submitted  to  MARAD  for 
the  purpose  of  supporting  a  claim  for 
recovery  of  compensation  or  damages 
under  U.S.  nwritime  law.  These 
amendments  are  intended  to  facilitate 
and  expedite  the  administrative  review 
of  such  daims  by  clarifying  the  claims 
procedures  and  documentation  that 
MARAD  requires  to  be  submitted  with  a 
claim.  The  need  for  these  amendments 
to  46  CFR  part  327  has  been 
deraonstiated  by  MARAD's  experience 
in  proceseing  seamen's  claims  arising 
out  of  the  recent  national  emergency 
designated  Operations  Desert  Shield 
and  Desert  Storm. 

DATES:  llie  effective  date  of  this  rule  is 

October  4. 1991. 

FOII  FURTHER  INFORMATION  CONTACT: 

Edmond  J.  Fitzgerald,  Director,  Office  of 
Trade  Analysis  and  Insurance,  Maritime 
Administration,  400  Seventh  Street  SW.. 
Washington.  DC  20590,  tel.  (202)  366- 
2400. 

SUPPLEMENTARY  INFORMATMN: 

Operations  Desert  Shield  and  Desert 
Storm  required  the  activation  and 
operation  of  a  large  number  of  vessels 
owned  by  MARAD,  many  of  which 
continue  in  operation.  These  vessels  are 
manned  by  U.S.  seamen  who  are  subject 
to  employment  related  illnesses  or 
injuries,  and  the  activations  have 
resulted  in  a  large  increase  in  claims. 
The  claimants  have  often  not 
adequately  described  in  the  claim 
information  submitted  to  MARAD  the 
nature  and  circumstances  of  their  claims 
for  injuries  or  other  losses,  nor  speciHed 
the  amount  of  claimed  losses  by 
category.  The  deficiency  in  claims 
information  submitted  by  claimants  to 
MARAD  has  delayed  the  administrative 
review  process  significantly. 
Consequently,  MARAD  believes  that  it 
is  necessary  to  amend  its  regulations  to 
identify  and  clarify  what  documents  and 
information  shall  be  submitted  by  the 
claimants  to  allow  MARAD  to  conduct  a 
thorough  administrative  review. 

Currently,  section  4  of  46  CFR  part  327 
u^jecifiej  the  procedure  for  filing  claims. 
In  summary,  section  4  now  requires  the 
claimant  to  submit  only  personal 
identifying  and  medical  information  and 
to  describe  the  facts  and  circumstances 
leading  up  to  and  surrounding  the  event 
uat  of  which  the  claim  arose.  This 
legulation  is  being  amended  to  require 
the  claimant  to  state  a  sum  for  lost 
employment  that  is  documented  by 
medical  reports  that  specify  the  time 
that  the  claimant  was  unable  to  work, 
physicians'  observations  and  medical 


evaluations,  lost  present  and  future 
earnings  substantiated  by  historical 
information  concerning  employment  and 
earnings  as  a  seaman,  medical  expenses 
and  compensatory  damages.  Other 
amendments  to  these  regulations  are  of 
a  conforming  or  clarifying  nature. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal   . 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291.  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  e^ect 
on  the  economy  of  $100  million  or  more. 
There  wtU  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
governments,  agencies,  or  geographic 
regions.  Furdiermore,  it  will  not 
adversely  affect  competition, 
employment,  investment,  productivitj', 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  rulemaking  does  not  involve  any 
change  in  important  Departmental 
policies,  and  it  is  considered 
nonsignificant  under  DOT  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26. 1979).  Because  the 
economic  impact  should  be  minimal, 
further  regulatory  evaluation  is  not 
necessary. 

The  purpose  of  these  amendments  is 
to  expedite  MARAD's  evaluation  and 
disposition  of  a  large  volume  of  pending 
and  anticipated  seamen's  claims  arising 
from  Operations  Desert  Shield  and 
Desert  Storm  thus  minimizing  the 
likelihood  of  undue  hardship  to  the 
claimants  and  their  families. 
Accordingly,  pursuant  to  provisions  of 
sections  553(b)  and  553(d)  of  the 
Administrative  Procedure  Act.  MARAD 
has  determined  that  good  cause  exists 
for  finding  that  public  notice  and 
-opportxmity  for  comment  would  be 
contrary  to  the  public  interest  £md  that 
the  rule  should  become  effective  upon 
publication. 

Federalism 

MARAD  has  analyzed  this  rulemaking 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  these 
regulations  do  not  have  sufficient 
federaliam  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Regulatory  Flexibility  Act 

MARAD  certifies  that  this  regulation 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  «mali 
entities. 

Environmental  Assessment 

MARAD  has  considered  the 
envrronmenfal  impact  of  this  rulemaking 
and  has  concluded  that  there  is  no 
impact  and  that  an  environmental 
impact  statement  is  not  required  under 
the  National  Environmental  Policy  Act 
of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  reporting 
requirements  that  are  being  submitted  to 
the  Office  of  Management  and  Budget 
for  its  approval  pursuant  to  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44U.S.C.  3501e/seq.). 

List  of  Subjects  in  46  CFR  Part  327 

Administrative  practice  and 
procedure,  claims,  seamen. 

Accordingly.  46  CFR  part  327  is 
revised  to  read  as  follows: 

PART  327— SEAMEN'S  CLAIMS; 
ADMINISTRATIVE  ACTION  AND 
LITIGATION 

Sec 

327.1  Purpose. 

327.2  Statutory  provisions. 

327.3  Required  daims  •ubmiasion. 

327.4  Claim  requirements. 

327.5  Filing  of  claims. 

327.6  Notice  of  allowaace  or  disallowance. 

327.7  Administrative  disallowance 
presumption. 

327.8  Court  action. 

Authority:  46  app.  U.SC  sections:  1114(b). 
1241a:  50  U.S.C.  app.  1291(a). 

S  327.1    PurpoM. 

This  part  prescribes  rules  and 
regulations  pertaining  to  the  filing  of 
claims  designated  in  {  327.3  of  this  pari 
and  the  administrative  allowance,  or 
disallowance  (actual  and  presumed),  of 
such  claims,  in  whole  or  in  piart  filed  by 
officers  and  members  of  crews 
(hereafter  referred  to  as  "seamen") 
employed  on  vessels  as  employees  of 
the  United  States  through  the  National 
Shipping  Authority  (NBA).  Maritime 
Administration  (MARAD).  or  successor. 

§  327.2    Statutory  provisions. 

(a)  In  connection  with  the  Vessel 
Operations  Revolving  Fund  created  for 
the  purpose  of  carrying  out  the  vessel 
operating  functions  of  the  Secretary  of 
Transportation,  the  Third  Supplemental 
Appropriation  Act.  1961  (46  app.  U.S.C. 
1241a),  provides,  in  part: 

That  the  provisions  of  sections  l(a].  1(c). 
3(c)  and  4  of  Put>lic  Law  17,  Seventy-eighth 
Congress  (57  Stat.  45).  as  amended,  shall  be 
applicable  in  connection  with  such 
operations  and  to  seamen  employed  through 
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general  agents  as  employees  of  the  United 
States,  who  may  be  employed  in  accordance 
with  customary  commercial  practices  in  the 
maritime  industry,  notwithstanding  the 
provisions  of  any  law  applicable  in  terms  to 
the  employment  of  persons  by  the  United 
States. 

(b)  Section  1(a)  of  Public  Law  17  (50 
U.S.C.  app.  1291(a)),  as  amended, 
provides  that: 

(a)  Officers  and  members  of  crews 
(hereinafter  referred  to  as  "seamen") 
employed  on  United  States  or  foreign  flag 
vessels  as  employees  of  the  United  States 
through  the  War  Shipping  Administration 
shall,  with  respect  to  (1)  laws  administered 
by  the  Public  Health  Service  and  the  Social 
Security  Act,  as  amended  by  subsection 
(b)(2)  and  (3)  of  this  section;  (2)  death, 
injuries,  illness,  maintenance  and  cure,  loss 
of  effects,  detention,  or  repatriation,  or  claims 
arising  therefrom  not  covered  by  the 
foregoing  clause  (1):  and  (3)  collection  of 
wages  and  bonuses  and  making  of 
allotments,  have  all  of  the  rights,  benefits, 
exemptions,  privileges,  and  liabilities,  under 
law  applicable  to  citizens  of  the  United 
States  employed  as  seamen  on  privately 
owned  and  operated  American  vessels. 
*  *  *.  Claims  arising  under  clause  (1)  hereof 
shall  be  enforced  in  the  same  manner  as  such 
claims  would  be  enforced  if  the  seamen  were 
employed  on  a  privately  owned  and  operated 
American  vessel.  Any  claim  referred  to  in 
clause  (2)  or  (3)  hereof  shall,  if 
administratively  disallowed  in  whole  or  in 
part,  be  enforced  pursuant  to  the  provisions 
of  the  Suits  in  Admiralty  Act, 
notwithstanding  the  vessel  on  which  the 
seaman  is  employed  is  not  a  merchant  vessel 
within  the  meaning  of  such  Act.  *  *  *.  When 
used  in  this  subsection  the  term 
"administratively  disallowed"  means  a 
denial  of  a  written  claim  in  accordance  with 
rules  or  regulations  prescribed  by  the 
Administrator.  War  Shipping  Administration. 
When  used  in  this  subsection  the  terms  "War 
Shipping  Administration"  and 
"Administrator,  War  Shipping 
Administration"  shall  bie  deemed  to  include 
the  United  States  Maritime  Commission  with 
respect  to  the  period  beginning  October  1 
1941,  and  ending  February  11, 1942,  and  the 
term  "seaman"  shall  be  deemed  to  include 
any  seaman  employed  as  an  employee  of  the 
United  States  through  the  War  Shipping 
Administration  on  vessels  made  available  to 
or  subchariered  to  other  agencies  or 
departments  of  the  United  States. 

(c)  Tlie  functions  of  the  War  Shipping 
Administrator  and  War  Shipping 
Administration  were  transferred  for 
liquidation  purposes  by  title  II  of  Public 
Law  492,  79th  Congress  (60  Stat.  501)  to 
the  United  States  Maritime  Commission 
and,  on  August  20, 1949,  by 
Reorganization  Plan  No.  8  of  1949  (63 
Stat.  1069)  to  the  Chairman  of  said 
Commission;  certain  of  the  functions  of 
the  United  Slates  Maritime  Commission 
and  of  its  Chairman  were  transferred  on 
May  24. 1950.  by  part  II  of 
Reorganization  Plan  No.  21  of  1950  (64 


Stat.  1273, 1278;  46  U.S.C.  1111-1114)  to 
the  Secretary  of  Commerce,  and 
thereafter  redelegated  by  the  Secretary 
of  Commerce  to  the  Maritime 
Administrator  (Department  Order  No. 
117  (Amended),  Manual  of  Orders, 
Department  of  Commerce);  vessel 
operating  functions  were  redelegated  by 
the  Maritime  Administrator  to  the 
Director,  National  Shipping  Authority, 
Maritime  Administration 
(Administrator's  Order  No.  11 
(Amended),  Manual  of  Orders,  Federal 
Maritime  Board/Maritime 
Administration).  In  1981,  Public  Law  99- 
31  (95  Stat.  165)  transferred  the  Maritime 
Administration  from  the  Department  of 
Commerce  to  the  Department  of 
Transportation.  By  DOT  Order  1100.60A, 
the  Secretary  of  Transportation  has 
delegated  to  the  Maritime  Administrator 
the  authority  to  carry  out  the  Act  of  June 
2, 1951  (46  app.  U.S.C.  1241a),  regarding 
the  Vessel  Operations  Revolving  Fund 
(49  CFR  1.66).  The  Maritime 
Administrator  has  redelegated  that 
authority  to  the  Associate  Administrator 
for  Shipbuilding  and  Ship  Operations 
(Maritime  Administrative  Order  70-1). 

§  327.3    Required  claims  submission. 

All  claims  specified  in  50  U.S.C.  app. 
1291(a)  (2)  and  (3),  quoted  in  S  327.2(b) 
of  this  part,  shall  be  submitted  for 
administrative  consideration,  as 
provided  in  §§  327.4  and  327.5  of  this 
part,  prior  to  institution  of  court  action 
thereon. 

§  327.4    Claim  requirements. 

(a)  Form.  The  claim  may  be  in  any 
form  and  shall  be 

(1)  In  writing, 

(2)  Designated  as  a  claim, 

(3)  Disclose  that  the  object  sought  is 
the  administrative  allowance  of  the 
claim, 

(4)  Comply  with  the  requirements  of 
this  part,  and 

(5)  Filed  as  provided  in  S  327.5  of  this 
part. 

The  claim  need  nofbe  sworn  or  attested 
to  by  the  claimant.  However,  the 
statements  made  in  the  claim  are 
subject  to  the  provision  of  18  U.S.C.  287 
and  1001  and  all  other  penalty 
provisions  for  making  false,  fictitious,  or 
fraudulent  claims,  statements  or  entries, 
or  falsifying,  concealing,  or  covering  up 
a  material  fact  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency 
of  the  United  States.  Any  lawsuits  filed 
contrary  to  the  provisions  of  section  5  of 
the  Suits  in  Admiralty  Act,  as  amended 
by  Public  Law  877.  81st  Congress  (64 
Stat.  1112;  46  app.  U.S.C.  745).  shall  not 
be  in  compliance  with  the  requirements 
of  this  part. 


(b)  Contents.  Each  claim  shall  include 
the  following  information: 

(1)  With  respect  to  the  seaman: 
(i)  Name: 

(ii)  Mailing  address; 

(iii)  Date  of  birth; 

(iv)  Legal  residence  address; 

(v)  Place  of  birth;  and 

(vi)  Merchant  mariner  license  or 
document  number  and  social  security 
number. 

(2)  With  respect  to  the  basis  for  the 
claim: 

(i)  Name  of  vessel  on  which  the 
seaman  was  serving  when  the  incident 
occurred  that  is  the  basis  for  the  claim; 

(ii)  Place  where  the  incident  occurred; 

(iii)  Time  of  incident — year,  month 
and  day.  and  the  precise  time  of  day.  to 
the  minute,  where  possible; 

(iv)  Narrative  of  the  facts  and 
circumstances  surrounding  the  incident; 
and 

(v)  The  names  of  others  who  can 
supply  factual  information  about  the 
incident  and  its  consequences. 

(3)  The  dollar  amount  of  claim  for: 
(i)  Past  loss  of  earnings  or  earning 

capacity; 

(ii)  Future  loss  of  earnings  or  earning 
capacity; 

(iii)  Medical  expenses  paid  out  of 
pocket; 

(iv)  Pain  and  suffering;  and 

(v)  Any  other  loss  arising  out  of  the 
incident  (describe). 

(4)  All  medical  and  clinical  records  of 
physicians  and  hospitals  related  to  a 
seaman's  claim  for  injury,  illness,  or 
death  shall  be  attached.  If  the  claimant 
does  not  have  a  copy  of  each  record,  the 
claimant  shall  identify  every  physician 
and  hospital  having  records  relating  to 
the  seaman  and  shall  provide  written 
authorization  for  MARAD  to  obtain  all 
such  records.  The  claim  shall  also 
include  the  number  of  days  the  seaman 
worked  as  a  merchant  mariner  and  the 
earnings  received  for  the  current 
calendar  year,  as  well  as  for  the  two 
preceding  calendar  years. 

(5)  If  the  claim  does  not  involve  a 
seaman's  death,  the  following 
information  shall  be  submitted  with  the 
claim: 

(i)  Date  the  seaman  signed  a 
reemployment  register  as  a  merchant 
mariner; 

(ii)  Copy  of  the  medical  fit-for-duty 
certificate  issued  to  the  seaman; 

(iii)  Date  and  details  of  next 
employment  as  a  seaman;  and 

(iv)  Date  and  details  of  next 
employment  as  other  than  a  seambi.. 

(6)  If  the  claim  is  for  other  than 
personal  injiu7,  illness  or  death,  the 
claim  shall  provide  all  supporting 
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informatien  concerning  the  nature  and 
dollar  amount  of  the  loss. 

§327.5.    Filing  dalmt. 

(a)  Claims  may  be  filed  by  or  on 
behalf  of  seamen  or  their  surviving 
dependents  or  beneficiaries,  or  by  their 
legal  representatives.  Claims  shall  be 
filed  either  by  personal  delivery  or  by 
registered  mail. 

(b)  Each  claim  shall  be  filed  with  the 
Ship  Manager  or  General  Agent  of  the 
vessel  with  respect  to  which  such  claim 
arose.  The  claimant  shall  send  a  copy 
directly  to  the  Chief,  Division  of  Marine 
Insurance,  Maritime  Administration, 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20590. 

§  327.6    Notice  of  allowanc*  or 
disallowanc*. 

MARAD  shall  give  prompt  notice  in 
writing  of  the  allowance  or 
disallowance  of  each  claim,  in  whole  or 
in  part,  by  mail  to  the  last  known 
address  of,  or  by  personal  delivery  to, 
the  claimant  or  the  claimant's  legal 
representative.  In  the  case  of 
administrative  disallowance,  in  whole 
or  in  part  such  notice  shall  contain  a 
brief  statement  of  the  reason  for  such 
disallowance. 

§  327.7    Administrativa  diaallowanca 
preaumptlon. 

If  MARAD  fails  to  give  written  notice 
of  allowance  or  disallowance  of  a  claim 
in  accordance  with  §  327.6  of  this  part 
within  sixty  (60)  caliendar  days 
following  the  date  of  the  receipt  of  such 
claim  by  the  proper  person  designated  in 
§  327.5  of  this  part,  such  claim  shall  be 
presumed  to  have  been 
"administratively  disallowed."  within 
the  meaning  in  section  l(a]  of  50  U.S.C. 
app.  1291(a),  quoted  in  section  327.2(b] 
of  this  part 

§327.8    Court  action. 

No  seamen,  having  a  claim  specified 
in  subsections  (2)  and  (3)  of  section  1(a) 
of  50  U.S.C.  1291(a),  quoted  in  9  327.2(b] 
of  this  part,  their  surviving  dependents 
and  beneficiaries,  or  their  legal 
representatives  shall  institute  a  court 
action  for  the  enforcement  of  such  claim 
unless  such  claim  shall  have  been 
prepared  and  filed  in  accordance  with 
§  §  327.4  and  327.5  of  this  part  and  shall 
have  been  administratively  disallowed 
in  accordance  with  %  327.6  or  327.7  of 
this  part 

Dated:  September  3a  1981. 


By  Order  of  Director.  National  Shipping 
Authority. 

|oeI  C  Rickard. 

Acting  Secretary.  Maritime  Administration. 
(FR  Doc.  91-23888  Filed  10-3-91:  8:45  am) 
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FEDERAL  COMMUMICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doekat  No.  90-174;  RM-7055;  RM- 
7115] 

Radio  Broadcasting  Services;  El  Rio 
amlO}a{,CA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
279A  to  El  Rio,  California,  in  response  to 
a  request  filed  by  Susan  M.  Ciborosky. 
See  55  FR  12868,  April  6, 1990.  While  die 
Notice  of  Proposed  Rule  Making  had 
proposed  the  allotment  of  Channel  279A 
to  either  El  Rio  or  to  Ojai,  California,  El 
Rio  was  preferred  because  it  had  no 
local  broadcast  service  and  Ojai  already 
has  a  first  local  service.  The  coordinates 
for  the  El  Rio  allotment  are  34-14-33  and 
119-12-17.  Because  El  Rio  is  located 
within  320  kilometers  (199  miles)  of  the 
Mexican  border,  concurrence  of  the 
Mexican  government  was  obtained. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE  November  14, 1991.  The 
window  period  for  filing  applications  for 
Channel  279A  at  El  Rio  will  open  on 
November  15, 1991,  and  close  on 
December  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Belford  V.  Lawson,  III,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  MFORMATtON:  This  iS  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-174, 
adopted  September  17, 1991,  and 
released  September  30, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington,  DC.  20036. 


liat  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citatios  foi  part  73 
continues  to  reed  as  follows: 

Authority:  47  U.S.C  154,  30i 


§73^2   [Amandadl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  279A.  El  Rio. 

Federal  Communications  Coaunistioo. 

Andrew ).  Rhodes, 

Chief,  Allocations  Broach,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  91-23860  Filed  10-3-91:  8:45  am) 
BlUJNa  coot  •71X-01-M 


47  CFR  Part  73 

[MM  Docket  No.  90-56»;  RM-7510,  RM- 
7634,  RM-76351 

Radio  Broadcasting  Services; 
Gluckstadt,  Collins,  Shubuta  and 
Sumrall,  MS 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  269C3  for  Channel  269A  at 
Gluckstadt,  Mississippi,  and  modifies 
the  license  for  Station  WLIN  to  specify 
operation  on  the  higher  class  channel,  in 
response  to  a  petition  filed  by 
Exchequer  Commuiiications,  Inc.  See  55 
FR  49097,  November  2a  1990.  The 
coordinates  for  Channel  269C3  are  32- 
25-36  and  90-12-19.  To  accommodate 
the  upgrade  at  Gluckstadt,  we  shall 
substitute  Channel  296A  for  Channel 
269A,  Collins,  Mississippi,  and  modify 
the  license  for  Station  WKNZ 
accordingly.  The  coordinates  for 
Channel  29eA  are  31-31-49  and  89-30- 
29.  In  response  to  a  counterproposal 
filed  by  Sherry  Lynne  Wolverton,  d/b/a 
Lamar  County  Broadcasting  Company, 
we  shall  allot  Channel  247A  to  Sumrall. 
Mississippi  (RM-7e35).  The  coordinates 
for  Channel  247A  at  Sumrall  are  31-22- 
29  and  89-32-48.  There  is  a  site 
restriction  4.5  kilometers  (2.8  miles] 
south  of  the  community.  A 
counterproposal  to  aQot  Channel  296C3 
to  Sbubuta,  Mississippi,  ie  dismissed 
RM-7634).  With  tlus  action,  this 
proceeding  is  terminated. 
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EFFECTIVE  DATE:  November  14. 1991.  The 
window  period  for  filing  applications  for 
Channel  247A,  Sumrall.  Mississippi, 
shall  open  on  November  15. 1991  and 
close  on  December  16, 1991. 
FOB  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-569. 
adopted  September  12.1991,  and 
released  September  30."  1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street,  NW.. 
Washington,  DC  20036,  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amendedl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  269A 
and  adding  Channel  269C3  at 
Gluckstadt,  by  removing  Channel  269A 
and  adding  Channel  296A  at  Collins, 
and  by  adding  Channel  247 A,  Sumrall. 

Federal  Communications  Commission. 

Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  91-23881  Filed  10-3-91;  8:45  am) 

BILLING  COOE  6712-41-M 


47  CFR  Part  73 

(MM  Docket  No.  91-57;  RM-76011 

Radio  Broadcasting  Services;  New 
Iberia  and  Ville  Platte,  LA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  D.C.  Jones,  permittee  of 
Station  KKZN(FM),  Channel  229C2.  New 
Iberia,  Louisiana,  substitutes  Channel 
229C1  for  Channel  229C2  at  New  Iberia, 
Louisiana,  and  modifies  Station 
KKZN{FM)'s  authorization  to  specify 
operation  on  the  higher  powered 


channel.  To  accommodate  the  upgrade 
at  New  Iberia,  the  Commission  also 
substitutes  Channel  223A  for  Channel 
228A  at  Ville  Platte,  Louisiana,  and 
modifies  the  license  of  Station  KVPI 
(FM)  to  specify  operation  on  the 
alternate  Class  A  channel.  See  56  FR 
11981,  March  21, 1991.  Channel  229C1 
and  Channel  223A  can  be  allotted  to 
New  Iberia  and  Ville  Platte, 
respectively,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  Channel  229C1 
has  a  site  restriction  of  45.3  kilometers 
(28.1  miles)  northeast  to  accommodate 
D.C.  Jones'  desired  site.  Channel  223A 
can  be  allotted  to  Ville  Platte  at  the 
licensed  site  of  Station  KVPI(FM).  The 
coordinates  Channel  229C1  are  30-20-00 
and  91-32-00.  The  coordinates  for 
Channel  223A  are  30-41-39  and  92-18- 
46.  With  this  action,  this  proceeding  is 
terminated. 
EFFECTIVE  DATE:  November  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  654-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-57, 
adopted  September  12. 1991.  and 
released  September  30, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street, 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73--{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73^2    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 

.  Allotments  under  Louisiana,  is  amended 
by  removing  Channel  229C2  and  adding 
Channel  229C1  at  New  Iberia  and  by 
removing  Channel  228A  and  adding 
Channel  223A  at  Ville  Platte. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-23859  Filed  10-3-91:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtmosoheH'* 
Administration 

50  CFR  Parts  216  and  247 

[Dock     No.  910777-1 177  J 

Taking  and  Importing  of  Marine 
Mammals;  "Dolphin  Safe"  Tuna 
Labeling 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  effectiveness  and 
enforcement  of  a  coUection-of- 
information  requirement. 

summary:  NMFS  announces  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  of  the  coUection-of- 
information  requirement  applicable  to 
"dolphin-safe"  tuna  labeling  and  the 
importation  of  certain  fish  and  fish 
products  potentially  harvested  with 
methods  injurious  to  marine  mammals. 
This  rule  establishes  an  effective  date 
for  the  coUection-of-information 
requirement  and  informs  the  public  of  its 
enforcement. 

EFFECTIVE  DATE:  Sections  216.24(e)(3) 
and  247.4  are  effective  November  1, 
1991. 

addresses:  Copies  of  NOAA  Form  370 
(Fisheries  Certificate  of  Origin)  and 
instruction  sheets  for  the  form  are 
available  by  contacting:  E.C.  Fullerton, 
Director,  Southwest  Region,  NMFS,  300 
South  Ferry  Street,  room  2005,  Terminal 
Island,  CA  90731  (213/514-6196). 
FOR  FURTHER  INFORMATION  CONTACr. 
E.C.  Fullerton,  Director,  Southwest 
Region.  NMFS  (213/514-6196  or  FAX 
213/514-6194). 

SUPPLEMENTARY  INFORMATION:  An 
interim  final  rule  implementing  the 
Dolphin  Protection  Consumer 
Information  Act  (Act)  was  published  on 
September  19. 1991  (56  FR  47418). 
amending  50  CFR  part  216  and  adding  a 
new  50  CFR  part  247.  The  interim  final 
rule  was  effective  on  September  19. 
1991.  except  for  S§  216.24(e)(3)  and 
247.4.  both  of  which  contain  collection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act  and  which 
were  not  effective  until  approved  by 
OMB.  Those  requirements  have  now 
been  approved. 

On  November  1, 1991.  the  "Yellowfin 
Tuna  Certificate  of  Origin"  (Standard 
Form  370-1)  will  be  modified  to  become 
a  "Fisheries  Certificate  of  Origin" 
(NOAA  Form  370)  (Certificate).  The 
"Yellowfin  Tuna  Certificate  of  Origin" 
has  been  required  for  imports  of  most 
types  of  yellowfin  tuna.  That  form, 
signed  by  the  vessel  captain,  owner's 
representative,  cannery  representative. 
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or  an  o^icial  of  the  harvesting  nation 
has  been  required  to  accompany  each 
shipment  of  yellowfin  tuna  to  the  United 
States,  and  has  allowed  the  U.S. 
Customs  Service  to  identify  and  prohibit 
entry  of  yellowfin  tuna  and  tuna 
products  that  are  not  in  compliance  with 
U.S.  regulations.  Beginning  November  1, 
the  revised  form,  "Fisheries  Certificate 
of  Origin,"  must  accompany  all  imported 
shipments  of:  (1)  Tuna  subject  to  the 
provisions  of  50  CFR  216.24(e)  and  (2) 
fish,  other  than  tuna  and  salmon,  subject 
to  the  provisions  of  50  CFR  216.24(e),  if 
harvested  by  or  exported  from  a  large- 
scale  driftnet  nation.  After  )uly  1, 1992, 
the  certificate  will  be  required  to 
accompany  salmon  subject  to  50  CFR 
216.24(e),  if  harvested  by  or  exported 
from  a  large-scale  driftnet  nation.  The 
newly  revised  form  identifies  the  type 
and  quantity  of  fish,  the  importer  and 
exporter,  the  method  of  harvest 
(longline,  purse  seine,  large-scale 
driftnet,  other  type  of  gillnet,  etc.).  the 
ocean  area  of  harvest,  the  dates  that  the 
fishing  trip  began  and  ended,  and  the 
flag  of  the  harvesting  vessel.  The  first 
exporter  of  the  shipment  must  certify  the 
accuracy  of  the  information  provided  on 
the  Certificate.  For  purposes  of  the 
exporter's  certification,  the  first  exporter 
is  considered  the  person  or  company 
that  first  exported  the  shipment  or,  in 
the  case  of  Certificates  used  to 
authenticate  a  "dolphin  safe"  label  on 
shipments  originating  in  the  United 
States,  the  first  seller  of  the  product. 

For  each  fish  or  fish  product  harvested 
by  a  vessel  of  a  nation  identified  as 
using  large-scale  driftnets,  a  responsible 
government  official  of  the  harvesting 
nation  must  certify  that  the  shipment 
was  not  harvested  with  a  large-scale 
driftnet.  This  certification  may  be 
provided  either  on  a  designated  section 
of  the  Certificate  itself  or  by  separate 
attachment. 

For  tuna  products  using  a  "dolphin 
safe"  label,  each  exporter,  importer,  and 
processor  of  the  product  is  required  to 
endorse  the  Certificate,  acknowledging 
that  the  observer  and  captain's 
certificates,  as  well  as  the  Certificate 
itself,  accurately  describe  the 
accompanying  shipment.  Certain 
additional  documents  that  are  required 
for  tuna  products  with  labels  suggesting 
"dolphin  safe"  (e.g..  observer  "dolphin 
safe"  certification,  skipper  "dolphin 
safe"  certification,  etc.)  can  be  noted  on 
and  attached  to  the  Certificate. 

The  "Fisheries  Certificate  of  Origin" 
will  supersede  the  "Yellowfin  Tuna 
Certificate  of  Origin",  which  should 
continue  to  be  used  until  November  1. 
1991.  The  requirement  for  the  "Yellowfin 
Tuna  Certificate  of  Origin"  is  well 


known  throughout  the  domestic  and 
international  industry.  It  is  anticipated 
that  this  modification  in  the 
documentation  requirements  will  place 
very  little  additional  burden  on 
exporters  and  importers. 

The  "Fisheries  Certificate  of  Origin" 
required  by  these  regulations,  and 
effective  November  1, 1991,  will  allow 
NMFS  to  determine  the  origin  of  tuna 
and  tuna  products,  whether  labelled 
tuna  products  are  "dolphin  safe"  as 
defined  by  the  Act,  and  the  origin  and 
method  of  harvest  of  certain  other  fish 
species  potentially  harvested  by  large- 
scale  driftnet.  Notice  is  hereby  given 
that  NOAA  Form  370  has  been  approved 
under  0MB  control  number  0648-0040 
and  must  accompany  shipments  of  the 
products  listed  under  50  CFR  216.24(e)(2) 
beginning  November  1. 1991.  as  required 
by  50  CFR  216.24(e)(3)  and  50  CFR  247.4. 

Authority:  16  U.S.C.  1361  et  seq. 

Dated:  September  30. 1991. 
Samuel  W.  McKeen, 
Program  Management  Officer. 
[FR  Doc.  91-23921  Filed  10-3-91:  8:45  am] 
MLUNQ  COOe  SS10-22-M 


50  CFR  Part  672 
[Docket  No.  901184-1042] 

Groundfish  of  the  Gulf  of  Alaska 

aqency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  change  in 
recordkeeping  and  reporting 
requirements;  change  in  observer 
coverage. 

summary:  the  Director,  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  Daily  Production 
Reports  must  be  submitted  by  processor 
vessels  and  shoreside  processing 
facilities  that  conduct  fishing  activity  in, 
or  receive  groundfish  from,  any  Gulf  of 
Alaska  (GOA)  statistical  reporting  area. 
The  Regional  Director  has  also 
determined  that  vessels  fishing  with 
trawl  gear  for  groundfish  in  the  GOA 
that  are  equal  to  or  greater  than  60  feet 
length  overall  (LOA)  must  carry  a 
NMFS-certified  observer  when  engaged 
in  directed  fishing  for  groundfish  from 
the  commencement  of  the  GOA  fourth 
quarter  directed  pollock  fishery  until 
further  notice. 

This  action  is  necessary  to  prevent:  (1) 
Exceeding  the  total  allowable  catch  for 
pollock,  (2)  overfishing  of  rockfish 
species  and  species  groups,  and  (3) 
exceeding  the  annual  Pacific  halibut 
prohibited  species  catch  (PSC) 
allocation  specified  for  the  GOA  trawl 
fishery.  The  intent  of  this  action  is  to 


ensure  optimum  use  of  groundfish, 
prevent  overfishing,  and  conserve 
Pacific  halibut  stocks. 

EFFECTIVE  DATES:  For  Daily  Production 
Reports,  from  00:01  (midnight),  Alaska 
local  time  (A.l.t.),  September  30, 1991, 
through  the  duration  of  all  groundfish 
trawl  fisheries  or  until  further  notice. 
For  the  100  percent  observer  coverage, 
from  the  commencement  of  the  fourth 
quarter  GOA  pollock  fishery  through  the 
duration  of  all  directed  groundfish  trawl 
fisheries  or  until  further  notice. 

addresses:  Copies  of  the  "Alaska 
Groundfish  Processor  Daily  Production 
Report"  forms  may  be  obtained  from  the 
processors'  recordkeeping  reference 
manual  or  from  the  Regional  Director, 
Alaska  Region.  National  Marine 
Fisheries  Service,  Fisheries  Management 
Division,  P.O.  Box  21668.  Juneau,  AK 
99802. 

FOR  FURTHER  INFORMATION  CONTACT 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  governs 
the  groundfish  fishery  in  the  exclusive 
economic  zone  in  the  GOA  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  and  is 
implemented  by  regulations  governing 
the  foreign  fishery  at  50  CFR  611.92  and 
by  regulations  governing  the  U.S.  fishery 
at  50  CFR  parts  620  and  672. 

As  stated  in  S  672.27(b),  the  purpose 
of  requiring  observers  on  board 
domestic  fishing  vessels  is  to  allow  the 
collection  of  Alaska  fisheries  data 
deemed  by  the  Regional  Director  to  be 
necessary  and  appropriate  for  research, 
management  and  compliance  monitoring 
of  the  groundfish  fisheries.  Currently, 
operators  of  vessels  that  are  125  feet 
LOA  are  required  to  carry  observers  at 
all  times  while  fishing  for  groundfish 
and  operators  of  vessels  that  are  from  60 
to  125  feet  LOA  are  required  to  carry 
observers  during  30  percent  of  their  days 
during  fishing  trips  in  each  calendar 
quarter  of  the  year  in  which  they  fish 
more  than  10  days  in  the  groundfish 
fishery.  The  regulations  (50  CFR 
672.27(c)(l)(i))  also  specify  that 
operators  of  vessels  subject  to  50  CFR 
part  672  must  carry  an  observer  on 
board  the  vessel  whenever  fishing  or 
processing  operations  are  conducted  if 
the  operator  is  required  to  do  so  by  the 
Regional  Director.  Additionally,  the 
Regional  Director  has  the  authority  to 
require  Daily  Production  Reports  from 
processor  vessels  and  shoreside 
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processing  facilities  for  fisheries  that  are 
fast-paced,  have  variable  effort,  or  small 
quotas  and  large  effort.  The  Regional 
Director  used  the  following  criteria  to 
assess  the  need  for  requiring  Daily 
Production  Reports  and  100  percent 
observer  coverage  for  vessels  60  feet 
LOA  or  greater  accuracy  and 
completeness  of  catch  and  discard 
reporting,  the  stability  of  effort  and 
harvest  rates  in  the  fishery,  and 
remaining  amounts  of  groundfish  TAC 
and  PSC. 

Pollock 

The  amount  of  a  species  or  species 
group  apportioned  to  a  Bshery  is  TAC, 
as  stated  in  9  672.20(c)(1).  Under 
§  672.20(a)(2)(v).  the  TAC  for  pollock  in 
the  Western  and  Central  Regulatory 
Areas  is  apportioned  equally  to  the 
Western  pollock  subarea  (combined 
statistical  areas  61  and  62)  and  the 
Central  pollock  subarea  (statistical  area 
63)  (56  FR  28112;  {une  19. 1991).  Each 
apportionment  is  divided  equally  into 
four  quarterly  reporting  periods  of  the 
fishing  year.  The  aimouncement  of 
initial  harvest  speci^cations  for  pollock 
for  the  1991  fishing  year  established  a 
TAC  of  pollock  for  the  combined 
Western/Central  Regulatory  Area  of 
100.000  metric  tons  (mt).  Each  subarea 
received  50,000  mt  which  was  further 
apportioned  into  quarterly  amounts  of 
12,500  mt,  plus  or  minus  that  quarter's 
proportional  share  of  over  or  under 
harvest  from  prior  quarters  (56  FR  28112; 
June  19, 1991). 

Increased  observer  coverage  is 
necessary  to  improve  accounting  of  total 
fishing  mortality  including  discards  for 
the  fourth  quarter  pollock  season.  The 
amount  of  pollock  remaining  in  the 
fourth  quarter  is  approximately  25,000 
mt  for  the  combined  Western  and 
Central  subareas.  The  Regional  Director 
anticipates  intense  fishing  effort  for  the 
remaining  amount  of  pollock  when  the 
fourth  quarter  directed  fishery  reopens. 
The  current  estimate  of  exvessel  value 
for  the  remaining  amount  of  pollock  is 
about  $4.8  million.  Also,  more  vessels 
are  available  to  participate  in  the  GOA 
directed  pollock  fishery  due  to  fishery 
closures  in  the  Bering  Sea  and  Aleutian 
Islands  area.  Under  current  regulations 
NMFS  would  have  to  rely  solely  on 
vessel  discard  reports  for  accounting  the 
total  pollock  mortality. 

NMFS  considered  including  vessels  of 
55  to  59  feel  LOA  in  the  observer 
coverage  requirement,  both  in  regard  to 
100  percent  coverage  for  these  vessels 
and  alternatively,  to  require  that  they 
comply  with  the  30  percent  coverage 
requirement  usually  applied  to  the  60  to 
124  feet  LOA  vessels,  for  the  period  of 
time  100  percent  coverage  was  required 


for  all  trawl  vessels  60  feet  LOA  or 
greater.  In  reviewing  the  1990  data  for 
this  size  class,  it  was  determined  that 
vessels  55  to  59  feet  LOA  took  such  a 
small  percentage  of  the  catch  that  the 
cost  of  additional  observer  coverage 
outweighed  the  amount  of  data  to  be 
gained  from  such  a  requirement.  The  55 
to  59  feet  LOA  vessels  only  took  4.54 
percent  of  the  entire  GOA  groundfish 
catch  and  only  0.87  percent  of  the 
pollock,  rockfish,  and  flatfish  fisheries. 

Vessels  less  than  55  feet  LOA  usually 
cannot  accommodate  an  observer 
safely.  Vessels  55  to  59  feet  LOA  include 
the  58  feet  LOA  "limit  seiners"  that  were 
built  for  larger  crew  sizes  than  are 
needed  when  using  trawl  gear  instead  of 
purse  seine  gear.  Many  of  these  vessels 
can  also  carry  more  Hsh  than  vessels  in 
the  60  feet  LOA  range.  However,  these 
vessels  did  not  comprise  a  significant 
percentage  of  the  effort  NMFS  needs  to 
monitor  with  increased  observer 
coverage. 

Because  of  the  small  quota  of  pollock 
for  the  fourth  quarter  and  the  large  effort 
expected,  the  Regional  Director  bielieves 
that  the  fourth  quarter  directed  pollock 
fishery  will  be  a  fast-paced  fishery  and 
the  quota  could  be  exceeded  under 
existing  management  measures.  Daily 
Production  Reports  will  provide  NMFS 
with  timely  information  necessary  to 
monitor  accurately  the  harvest  rate  of 
pollock  and  reduce  the  time  necessary 
to  determine  if  additional  pollock  fishing 
may  be  allowed. 

NMFS  expects  to  establish  a  fixed 
season  for  the  fourth  quarter  directed 
pollock  fishery  in  advance  of  the  fourth 
quarter  opening.  Carriage  of  observers 
by  all  vessels  equal  to  or  greater  than  60 
feet  LOA  during  the  directed  pollock 
fishery  will  enhance  full  accounting  of 
the  pollock  harvest,  while  providing 
data  that  can  be  used  to  judge  the 
adequacy  of  30  percent  observer 
coverage.  Daily  Production  Reports  will 
serve  to  minimize  the  effect  that  a 
lengthy  delay  would  have  on  processors 
and  harvesting  vessels. 

Rockfi^  Overfishing 

The  Guidelines  for  Fishery 
Management  Plana  (guidelines),  50  CFR 
602.11(c)(1)  (54  FR  30834;  July  24. 1989), 
define  overfishing  as  a  level  or  rate  of 
fishing  mortahty  that  jeopardizes  the 
long  term  capacity  of  a  stock  or  stock 
complex  to  produce  its  maximum 
sustainable  yield  on  a  continuing  basis. 
Furthermore,  the  FMP  requires  that 
conservation  and  management  measures 
shall  prevent  overfishing  (56  FR  2700; 
January  24, 1991).  The  FMP  describes  the 
maximum  fishing  mortality  rate  that 
defines  the  amount  of  harvest  that 
constitutes  overfishing  for  fisheries  in 


the  GOA.  In  its  report  to  the  Council  for 
the  GOA,  the  Scientific  and  Statistical 
Committee  (SSC)  recommended  the 
acceptable  biological  catch  (ABC)  for 
several  rockfish  groups,  including 
shortraker-rougheye,  pelagic  shelf 
rockfish,  "other  rockfish,"  and 
thomyhead  rockfish.  The  SSC  cautioned 
that  each  of  the  recommended  ABCs 
was  equivalent  to  the  definition  of 
overfishing.  The  Council's  Advismy 
Panel  recommended  that  many  of  the 
TACs  specified  for  GOA  rockfish  be 
equal  to  the  ABCs.  The  Advisory  Panel's 
recommendation  was  adopted  by  the 
Council  and  approved  by  the  Secretary 
of  Commerce.  The  final  notice  of  1991 
initial  specifications  for  the  Gulf  of 
Alaska  (56  FR  8723;  March  1, 1901) 
estabUshed  an  ABC  and  TAC  of  20)00  mt 
for  shortraker-rougheye  rockfish,  4,800 
mt  for  pelagic  shelf  rockfish,  10,000  mt 
for  "other  rockfish,"  and  an  ABC  of 
1,798  mt  and  TAC  of  1.398  mt  for 
thomyhead  rockfish. 

In  response  to  the  guidelines,  prior 
management  action  has  designated 
shortraker-rougheye  as  a  prohibited 
species  in  the  Eastern  and  Central 
Regulatory  Areas  of  the  GOA  (56  FR 
29443;  June  27, 1991).  Given  the  smaQ 
amounts  of  these  four  rockfish  species 
still  available,  it  is  likely  that  the 
anticipated  increase  in  fishing  effort  for 
the  pollock  fishery  will  result  in 
removals  of  rockfish  above  the 
overfishing  level  at  a  rate  that  will  be 
impossible  to  monitor  effectively.  In 
consideration  of  the  expected  high  effort 
and  the  potential  for  bycatch  and 
discards  of  rockfish  in  other  directed 
trawl  fisheries  in  the  GOA,  the  Regional 
Director  is  expanding  observer  coverage 
and  requiring  Daily  Production  Reports 
to  enhance  inseason  data  monitoring  of 
bycatch  mortality  and  prevent 
overfishing  of  the  above  rockfish  groups. 

Pacific  Halibut  PSC 

Under  50  CFR  672.20(f)(2),  an  annual 
1991  Pacific  halibut  PSC  limit  is 
established  and  allocated  quarterly  for 
trawl  gear  in  the  GOA  (56  8723;  March  1, 
1991).  Under  prevailing  management, 
unexpected  increases  in  fishing  effort 
can  cause  quarterly  or  yearly  PSC 
allowances  to  be  exceeded  before  catch 
data  become  available  to  managers  and 
fishery  closures  are  implemented.  As  in 
the  case  of  pollock  and  rockfish 
discussed  above,  the  Regional  Director 
is  increasing  observer  coverage  and 
requiring  Daily  Production  Reports  to 
enhance  inseason  catch  information  in 
the  GOA  under  i  672.27(b)  to  obtain 
timely  data  necessary  for  the 
management  of  the  groundfish  fisheries 
and  to  prevent  the  halibut  PSC  limit 
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speci^ed  for  trawl  gear  from  being 
exceeded. 

As  authorized  under  i  672.27(c)(l)(i), 
the  Regional  Director  is  requiring  that 
trawl  vessels  equal  to  or  greater  than  60 
feet  LOA  carry  a  NMFS-certified 
observer  on  board  when  engaged  in 
directed  Ashing  for  groundfishing  in  the 
GOA  from  the  date  of  commencement  of 
the  fourth  quarter  GOA  pollock  fishery. 
Also,  under  S  672.5(c)(3)(i).  the  Regional 
Director  is  requiring  processor  vessels 
and  shoreside  processing  facilities  that 
conduct  fishing  activity  in,  or  receive 
groundfish  from,  any  GOA  reporting 
area  to  submit  Daily  Production  Reports 
in  addition  to  Weekly  Production 
Reports.  Daily  Production  Reports  must 
include  all  information  required  by 
S  672.5(c)(3)(ii)  for  groundfish  harvested 
from  the  applicable  reporting  areas. 
Processors  must  submit  the  required 
information  on  the  "Alaska  Groundfish 
Processor  Daily  Production  Report"  form 
available  in  the  processors' 
recordkeeping  reference  manual  or  from 
the  Regional  Director  at  the  address 
listed  in  the  manual.  Processors  must 
transmit  their  completed  Daily 
Production  Reports  to  the  Regional 
Director  by  facsimile  transmission  to 
number  (907)  586-7131.  by  telephone  via 
number  (907)  586-7228,  or  by  telex  (U.S. 
code)  at  6229600  no  later  than  12  hours 
after  the  end  of  the  day  the  groundfish 
was  processed. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  finds  for  good  cause 
that  it  is  impracticable  and  contrary  to 
the  public  interest  to  provide  notice  and 
opportunity  for  prior  comment  or  to 
delay  for  30  days  its  effective  date  under 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act.  Intense 
fishing  effort  without  observer  coverage 
and  Daily  Production  Reports  would 
invite  exceeding  the  TAG  for  pollock 
and  the  PSC  allocation  for  Pacific 
halibut  and  overfishing  of  rockfish 
species  and  species  groups.  The 
fisheries  that  will  catch  Pacific  halibut 
and  rockfish  are  ongoing  and  will 
intensify  within  the  next  2  weeks  as 
fisheries  in  Bering  Sea  area  close  and 
vessels  currently  participating  those 
fisheries  begin  harvesting  in  the  GOA. 

This  action  is  taken  under  §S  672.5 
and  672.27  and  is  in  compliance  with 
Executive  Order  12291. 

The  collection-of-information 
requirement  contained  in  this  notice  was 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  as  a  revision  to  OMB 
No.  0648-213  (56  FR  9636;  March  7. 1991). 


List  of  SubjecU  in  50  CFR  Part  672 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  30. 1991. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  91-23915  Filed  10-1-«1;  10:21  am) 

MLUNQ  COOC  U10-22-M 

50  CFR  Part  672 
[Doct(«t  No.  91093»-1238] 

Groundfish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  has  determined  that  an 
emergency  exists  in  groundfish  fisheries 
in  the  Gulf  of  Alaska.  By  emergency 
regulation,  the  Secretary  is  postponing 
until  further  notice  the  opening  of  the 
fourth  quarter  directed  pollock  fishery  in 
the  Gulf  of  Alaska.  Emergency  action  by 
the  Secretary  is  necessary  to  ensure 
adequate  consideration  of  the  effects  of 
the  fishery  on  the  environment, 
particularly  with  respect  to  Steller  sea 
lions,  a  species  listed  as  threatened 
under  the  Endangered  Species  Act 
(ESA).  This  action  is  intended  to  further 
the  goals  and  objectives  contained  in 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
and  in  the  ESA. 

dates:  Effective  October  1. 1991. 
through  January  2, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  E.  Baglin  (Fisheries 

Management  Division,  NMFS),  (907) 

586-7228. 

SUPPLEMENTARY  INFORMATION:  The 

domestic  and  foreign  groundfish 
fisheries  ift  the  exclusive  economic  zone 
(EEZ)  of  the  Gulf  of  Alaska  are  managed 
by  the  Secretary  under  the  FMP.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  is  implemented  by 
regulations  governing  the  foreign  fishery 
at  50  CFR  part  611  and  by  regulations 
governing  the  U.S.  fishery  at  50  CFR  part 
672.  Additional  regulations  applicable  to 
the  U.S.  fishery  are  codified  at  50  CFR 
part  620. 

At  times,  amendments  to  the  FMP  and 
its  implementing  regulations  are 
necessary  to  respond  to  fishery 
conservation  and  management  problems 


that  cannot  be  addressed  within  the 
time  frame  of  the  normal  procedures 
provided  for  by  the  Magnuson  Act. 
Section  305(c)  of  the  Magnuson  Act.  16 
U.S.C.  1855(c),  authorizes  the  Secretary 
to  promulgate  emergency  regulations 
necessary  to  address  these  emergencies. 
These  emergency  regulations  may 
remain  in  effect  for  not  more  than  90 
days  after  publication  in  the  Federal 
Register,  with  a  possible  90-day 
repromulgation. 

Under  regulations  implementing  the 
FMP,  the  Secretary  annually  specifies 
total  allowable  catch  (TAC)  amounts  for 
the  major  commercially  exploited 
groundfish  species  of  the  Gulf  of  Alaska. 
Under  50  CFR  672.20(c),  a  final  notice 
specifying  1991  Gulf  of  Alaska  TACs  for 
groundfish  species  other  than  pollock 
was  published  in  the  Federal  Register  on 
March  1, 1991  (56  FR  8723).  Because  of 
the  need  to  ensure  that  the  1991  Gulf  of 
Alaska  pollock  fishery  was  not  likely  to 
jeopardize  the  continued  existence  of 
Steller  sea  lions,  a  pollock  TAC  was  not 
specified  until  after  conclusion  of 
consultation  under  section  7  of  the  ESA. 
After  concluding  that  the  1991  Gulf  of 
Alaska  pollock  fishery  was  not  likely  to 
jeopardize  the  continued  existence  of 
Steller  sea  hons.  the  Secretary  published 
a  notice  in  the  Federal  Register 
specifying  a  total  1991  pollock  TAC  of 
103,400  metric  tons  (mt).  100,000  mt  of 
which  was  made  available  for  harvest  in 
the  Western  and  Central  areas  of  the 
Gulf  of  Alaska  (56  FR  28112;  June  19, 
1991). 

The  Secretary  also  promulgated 
emergency  regulations  to  ameliorate 
potential,  but  unproved,  adverse  effects 
that  the  Gulf  of  Alaska  pollock  fishery 
might  have  on  Steller  sea  lions  (56  FR 
28112;  June  19. 1991).  One  of  these 
emergency  regulations  is  intended  to 
limit  the  maximum  amount  of  pollock 
that  can  be  harvested  in  any  quarterly 
reporting  period.  Currently,  a  regulation 
implementing  the  FMP  divides  the 
pollock  TAC  for  the  Western  and 
Central  subareas  of  the  Gulf  of  Alaska 
into  four  equal  allowances,  each  of 
which  is  available  for  harvest  in  one  of 
four  quarterly  reporting  periods,  a 
period  virtually  identical  to  a  calendar 
quarter  (S  672.20(a)(2)(iv)).  Although 
pollock  TAC  amounts  remaining 
unharvested  at  the  end  of  a  quarterly 
reporting  period  are  added  in  equal 
proportions  to  subsequent  quarters,  the 
emergency  regulations  limit  the 
maximum  amount  of  pollock  available 
for  harvest  in  any  quarter  to  150  percent 
of  the  initial  quarterly  allowance 
(§  672.20(a)(2)(v))  (56  FR  28112:  June  19. 
1991).  This  emergency  regulation  was 
intended  to  prevent  excessive  pollock 
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harvests  in  any  quarter,  which  possibly 
could  reduce  food  availability  for,  or 
feeding  efficiency  of.  Steller  sea  Uons. 

The  total  directed  pollock  harvest 
through  the  third  quarter  of  1991  is 
approximately  7(X013  mt  for  the  Western 
and  Central  areas.  Actual  harvests  in 
the  third  quarter  in  the  Western  subarea 
exceeded  the  maximum  limit  available 
for  the  third  quarter  by  about  38  percent 
(7.092  mt]  when  fishing  vessels  from  the 
Bering  Sea  unexpectedly  entered  the 
Western  subarea.  This  luianticipated 
fishing  effort  resulted  in  very  high 
pollock  catch  rates  before  NMFS  could 
close  the  directed  pollock  fishery. 

Although  the  overage  is  a  very  small 
proportion  of  the  total  pollock  biomass. 
the  Secretary  decided  to  consider  the 
need  for  additional  management 
measures  to  prevent  overharvest  in  the 
fourth  quarter  and  to  evaluate  the  likely 
effects,  if  any,  of  the  fourth  quarter 
fishery  on  Steller  sea  Hons.  To 
accomplish  those  goals,  the  Secretary 
reinitiated  consultation  under  section  7 
of  the  ESA  and  prepared  an 
environmental  assessment  under  the 
National  Environmental  Policy  Act 
[NEPA]  that  analyzed  the  environmental 
effects  of  a  fourth  quarter  pollock 
fishery  in  1991. 

The  Secretary  has  determined  that  an 
emergency  exists  in  the  Gulf  of  Alaska 
directed  pollock  fishery.  Under  current 
regulations,  the  directed  pollock  fishery 
is  scheduled  to  reopen  in  the  Western 
and  Central  areas  of  the  Gulf  of  Alaska 
on  September  30. 1991.  the  first  day  of 
the  fourth  quarterly  reporting  period 
(§§  672.2  and  672.20(a)(2)(v)  (56  FR 
28112;  June  19. 1991).  However,  this 
scheduled  opening  presents  two 
problems.  First,  it  was  necessary  to 
conclude  section  7  consultation  and 
complete  the  environmental  assessment 
under  the  ESA  and  NEPA  prior  to  the 
opening  of  the  fourth  quarter  directed 
pollock  fishery.  Second,  a  lawsuit  has 
been  filed  in  Federal  District  Court  for 
the  Western  District  of  Washington 
challenging  the  1991  directed  pollock 
fishery  and  its  effects  on  Steller  sea 
lions.  Greenpeace  USA  v.  Mosbacher, 
Civ.  No.  91-887(Z)C  (W.D.  Wash.).  Final 
disposition  of  this  lawsuit  is  not 
expected  until  October  11, 1991.  shortly 
after  the  scheduled  opening  of  the 
directed  pollock  fishery.  Therefore,  the 
Secretary  by  this  action  is  postponing 


until  further  notice  the  reopening  of  the 
directed  pollock  fishery  in  the  Western 
and  Central  subareas  of  the  Gulf  of 
Alaska  in  order  to  conclude 
consultation,  complete  the 
environmental  assessment,  and  allow 
adequate  time  for  judicial  review  in  the 
District  Court. 

After  concluding  consultation  and 
completing  the  environmental 
assessment  and  if  otherwise  authorized 
by  law,  the  Secretary  shall  reopen  the 
directed  pollock  fishery  under 
restrictions  necessary  to  ensure  that  the 
fourth  quarter  pollock  allowance,  and 
consequently  the  1991  pollock  TAC,  is 
not  exceeded. 

Secretarial  Determinations 

The  Secretary  has  determined  that 
this  emergency  rule  is  necessary  and 
appropriate  for  the  conservation  and 
management  of  the  groundfish  fishery. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
emergency  rule  is  needed  in  order  to 
postpone  further  directed  fishing  for 
pollock  to  allow  the  U.S.  District  Court 
of  the  Western  District  of  Washington 
adequate  time  to  dispose  of  the  action 
described  above,  and  that  this  rule  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law.  The  Assistant 
Administrator  finds  that  reasons 
summarized  above  justifying 
promulgation  of  this  emergency  rule  on 
an  emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  prior  comment  or  to 
delay  for  30  days  its  effective  date  under 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act. 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  Slate  of 
Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  postponement  of  further  directed 
fishing  for  pollock  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment 


by  NOAA  Directive  02-10.  This  action  is 
unlikely  to  result  in  any  additional 
effects  on  the  human  environment  not 
already  analyzed  in  the  envircmmental 
assessment  prepared  for  the  1991 
pollock  fishery  in  June,  1901  (56  FR 
28112;  June  19, 1991). 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  following  the 
usual  procedures  of  that  order  is  not 
possible.  This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act,  because  it  is  issued  without 
opportunity  for  prior  public  comment 

This  rule  does  not  contain  a  collectioi 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act 

The  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Elxecutive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  672 

Fish.  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  3<X  18S1. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  672  is  amended 
as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etaeq. 

2.  In  S  672.23,  paragraph  (d)  is  added 
from  October  1, 1991.  to  January  2. 1992. 
to  read  as  follows; 

672.23    Seasons. 


(d)  Notwithstanding  any  other 
provision  of  this  part,  directed  fishing 
for  pollock  in  the  Central  and  Western 
Regulatory  subareas  is  prohibited. 

[FR  Doc.  91-23914  Filed  10-l-«;  10:19  am] 
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This  section  of  the  FEDERAL  REG^TER 
contains  notices  to  the  public  oi  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  tt>ese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adootion  of  the  finat 
rutes. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1209 

[FV-91-276.1 

RIN  0581-AA49 

Mushroom  Promotion,  Researcti,  and 
Consumer  Information  Order 

AOENCV:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


summary:  The  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  (7  U.S.C  6101-6112)  (Act) 
provides  that  an  association  of 
mushroom  producers  or  any  other 
person  that  will  be  affected  by  the 
provisions  of  the  Act  may  request  the 
issuance  of.  and  submit  a  proposal  for, 
an  order  implementing  the  Act.  This 
proposed  rule  contains  a  mushroom 
promotion,  research,  and  consumer 
information  order  proposed  to  the 
Secretary  of  Agriculture  (Secretary)  by  a 
mushroom  industry  organization,  and 
several  proposed  order  provisions 
submitted  by  a  mushroom  producer. 
Both  the  proposed  order  and  order 
provisions  were  submitted  in  response 
to  an  invitation  for  proposals  which  was 
published  in  the  Federal  Register.  After 
receiving  and  considering  comments 
concerning  these  proposals,  the 
Department  of  Agriculture  (Department) 
wiU  publish  a  proposed  mushroom 
promotion,  research,  and  consumer 
information  order  and  provide  an 
opportunity  for  public  comment.  A 
referendum  must  be  conducted  among 
producers  and  importers  before  an  order 
can  become  effective.  If  the  final  order 
is  approved  by  mushroom  producers 
and  importers  voting  in  a  referendum, 
producers  and  importers  will  be 
required  to  pay  assessments,  which 
would  be  used  in  a  national  program  of 
mushroom  promotion,  research, 
consumer  information,  and  industry 
informalioa. 


DATES:  Comment!  must  be  received  by 
November  4, 1991. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  these  proposals  to:  [)ocket 
Clerk,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  USDA. 
P.O.  Box  96456.  room  2525-S. 
Washington.  DC  20090-6456.  Three 
copies  of  all  written  material  should  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
working  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  ntmiber  of  this  issue  of 
the  Federal  Register.  Comments 
concerning  the  information  collection 
requirements  contained  in  this  action 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  the  Agricult\iral  Marketing 
Service,  USDA. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  Schultz,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96458,  room  2525-S.  Washington. 
DC  20090-6456.  telephone  (202)  245- 
5172. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  order  and  additional  proposed 
order  provisions  are  being  published 
pursuant  to  the  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  (SubUtie  B  of  title  XIX  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990,  Pub.  L.  101-624, 
November  28, 1990,  7  U.S.C.  6101-6112) 
hereinafter  referred  to  as  the  Act  After 
reviewing  and  considering  all  comments 
submitted  by  interested  i>er8on3,  the 
Department  will  publish  a  proposed 
order  incorporating  appropriate 
provisions  of  this  proposal,  insofar  ae 
they  are  consistent  with  the  Act,  and 
other  provisions  which  may  be 
necessary  for  the  proper  administration 
of  the  mushroom  promotion,  research, 
and  consumer  information  program  in 
conformity  with  the  requirements  of  the 
Act.  During  the  comment  period  on  the 
proposed  order,  the  Department  plans  to 
hold  a  public  meeting  to  give  interested 
persons  an  opportunity  to  express  their 
views  or  ask  questions.  The  time  and 
place  of  the  meeting  will  be  announced 
when  the  proposed  order  is  published. 
The  proposals  contained  herein  have 
been  reviewed  by  the  Department  in 


accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and  . 
have  been  determined  to  be  "non- 
major"  rules. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  (FLFA),  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  proposed  action  on  small 
entities. 

The  most  recent  available  census  of 
agricultural  producers  indicates  that 
there  are  460  mushroom  prO'  tncers  in  the 
United  States,  an  estimated  200  of  whom 
would  be  subject  to  the  proposed  order. 
Of  these  200  estimated  producers,  a 
minority  would  be  classified  as  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,00a  and  small 
agricultural  service  firms,  which  include 
mushroom  handlers  and  importers,  have 
been  defined  as  those  having  annual 
receipts  of  less  than  $3,500,000.  There 
are  approximately  100  handlers, 
including  producers  who  are  also 
handlers,  and  not  more  than  3  importers, 
out  of  approximately  30  importers,  who 
would  be  subject  to  the  provisions  of  the 
proposed  order,  a  majority  of  whom 
would  be  classified  as  small  entities. 
The  proposed  order  would  require  each 
mushroom  producer  and  importer  who 
produces  or  imports  500.000  pounds  or    ~ 
more  of  fresh  mushrooms  per  year  to 
pay  an  assessment  not  to  exceed  one 
cent  per  pound.  In  addition,  an 
estimated  100  first  huidlers  of  fresh 
mushrooms,  a  majority  of  whom  would 
be  classified  as  small  firms,  would  be 
required  to  collect  and  remit  the 
assessments.  Although  the  maximum 
assessment  collection  is  expected  to 
total  $4.5  million  annually,  the  economic 
impact  of  a  one  cent  or  less  assessment 
per  pound  on  each  producer  or  importer 
subject  to  the  order  would  not  be 
significant  The  proposed  order  also 
imposes  a  reporting  and  recordkeeping 
burden  on  producers,  first  handlers,  and 
importers.  This  burden  should  average 
approximately  seven  hours  per  year,  so 
its  economic  impact  would  not  be 
significant  In  addition,  the  promotion, 
research,  and  consumer  information 
program  funded  by  the  assessments  it 
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expected  to  benefit  producers,  handlers, 
and  importers  by  expanding  and 
maintaining  new  and  existing  markets 
and  uses  for  fresh  mushrooms.  Such 
benefits  are  expected  to  outweigh  the 
costs  of  the  program.  Therefore,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
these  proposals.  Comments  must  be  sent 
to  the  Fruit  and  Vegetable  Division's 
Docket  Clerk  and  must  make  reference 
to  the  date  and  page  number  of  this 
issue  of  the  Federal  Register.  Comments 
on  these  proposals  submitted  to  the 
Department  will  be  available  for  public 
inspection  during  regular  business 
hours.  The  Department  will  consider  all 
comments  received  by  the  deadline, 
before  issuing  a  proposed  order. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  information 
collection  requirements  contained  in  this 
action  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB]  and 
assigned  OMB  number  0581-0093, 
except  for  the  Council  nominee 
background  statement  form  which  is 
assigned  OMB  number  0505-0001.  This 
action  sets  forth  the  provisions  of  a 
proposed  nationwide  program  for 
mushroom  promotion,  research,  and 
consumer  information  to  be  funded  by 
mushroom  producers  and  importers. 
Information  collection  requirements  that 
are  included  in  the  proposed  order 
include: 

(1)  A  requirement  that  each  first 
handler  and  importer  who  handles  or 
imports  at  least  500,000  pounds  of  fresh 
mushrooms  annually  must  file  reports  at 

^specified  intervals.  The  estimated 
number  of  first  handlers  and  importers 
filing  such  reports  is  105,  each 
submitting  a  maximum  of  12  reports  per 
year,  with  an  estimated  average 
reporting  burden  of  30  minutes  per 
report.  However,  these  persons  may 
alternatively  prepay  assessments 
annually,  requiring  only  an  initial  report 
of  anticipated  assessments  and  a  final 
annual  report  of  actual  handling; 

(2)  An  exemption  application  for 
persons  who  produce  less  than  500,000 
pounds  of  fresh  mushrooms  annually 
concerning  exemptions  from 
assessments  and  recordkeeping 
requirements.  The  estimated  number  of 
persons  filing  this  application  is  290, 
each  submitting  one  application  per 
year,  with  an  estimated  average 


reporting  burden  of  15  minutes  per 
application; 

(3)  A  referendum  ballot  to  be 
submitted  in  an  upfront  referendum  and 
periodically  thereafter  to  indicate 
whether  producers  and  importers  favor 
continuance  of  the  order.  The  estimated 
number  of  voters  completing  this  ballot 
is  205,  each  submitting  one  ballot 
approximately  every  five  years,  with  an 
estimated  average  reporting  burden  of  6 
minutes  per  ballot; 

(4)  A  nominee  background  statement 
form  for  Council  membership.  The 
estimated  number  of  individuals 
completing  this  form  is  18  during  the 
first  year  of  the  order  and 
approximately  6  per  year  thereafter.  Two 
eligible  individuals  will  be  nominated 
for  each  open  position  on  the  Council, 
each  of  whom  will  have  an  estimated 
average  reporting  burden  of  6  minutes 
per  form;  and 

(5)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  order.  The  estimated  number 
of  persons  required  to  comply  with  this 
requirement  is  200,  each  of  whom  will 
have  an  estimated  average 
recordkeeping  burden  of  7  minutes  per 
year. 

Comments  concerning  the  information 
collection  requirements  contained  in  this 
action  should  also  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs; 
Office  of  Management  and  Budget; 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  Agricultural  Marketing 
Service,  USDA. 

Background 

The  Mushroom  Promotion,  Research, 
and  Consumer  Information  Act  of  1990 
{Subtitle  B  of  title  XIX  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990;  Pub.  L.  101-624,  November 
28, 1990)  herein  referred  to  as  the  Act, 
authorizes  the  Secretary  of  Agriculture 
(Secretary)  to  establish  a  national 
mushroom  promotion,  research  and 
consumer  information  program.  This 
program  would  be  funded  by  an 
assessment  on  producers  and  importers 
not  to  exceed  one  cent  per  pound  of 
fresh  mushrooms. 

The  Act  provides  that  the  Secretary 
may  propose  the  issuance  of  an  order,  or 
an  association  of  mushroom  producers 
or  any  other  person  that  will  be  affected 
by  the  provisions  of  the  Act  may  request 
the  issuance  of,  and  submit  a  proposal 
for,  such  an  order.  After  receipt  of  a 
request  and  proposal  for  an  order,  or 
when  the  Secretary  determines  to 
propose  an  order,  the  Act  provides  that 
the  Secretary  shall  publish  the  proposed 
order  and  give  due  notice  and 
opportunity  for  public  comment.  Since 
two  proposals  were  submitted  by 


interested  persons,  the  Secretary 
decided  to  publish  both  proposals  for 
public  comment,  insofar  as  they  are  in 
accordance  with  the  Act,  before 
publishing  a  proposed  order. 

The  Act  requires  that  any  order  issued 
thereunder  shall  contain  certain 
specified  terms  and  conditions.  Such 
terms  and  conditions  include  provisions 
concerning  the  composition  and 
establishment  of  a  Mushroom  Council 
(Council],  and  the  powers  and  duties  of 
such  Council.  Also  included  under  terms 
and  conditions  which  are  required  to  be 
in  an  order  are  provisions  concerning 
assessments,  books  and  records,  and  the 
availability  of  information. 

The  Act  provides  that  the  Council 
would  be  composed  of  at  least  four  and 
not  more  than  nine  members.  There 
would  be  four  geographic  regions 
established,  which  would  represent  the 
geographic  distribution  of  mushroom 
production  throughout  the  United  States, 
with  one  member  who  is  a  producer 
nominated  and  appointed  from  each 
region  that  produces,  on  average,  at 
least  35,000,000  pounds  of  mushrooms 
annually.  There  would  be  a  fifth  region 
established,  which  would  represent 
importers  throughout  the  United  States, 
with  one  member  who  is  an  importer 
nominated  and  appointed  from  such 
region  importing,  on  average,  at  least 
35,000,000  pounds  of  mushrooms 
annually.  Subject  to  the  nine-member 
limit  on  the  number  of  Council  members, 
the  Secretary  would  appoint  an 
additional  member  to  the  Council  from  a 
region  for  each  additional  50,000,000 
pounds  of  production  or  imports  per 
year,  on  average,  within  the  region. 
Should,  in  the  aggregate,  regions  be 
entitled  to  levels  of  representation  that 
would  exceed  the  nine-member  limit  on 
the  Council,  then  those  regions  entitled 
to  representation  in  excess  of  the  basic 
quantity  used  in  establishing 
representation  on  the  Council  would 
have  representation  allocated  among 
them  based  on  production  or 
importation  so  that  the  Council  does  not 
exceed  its  nine-member  limit. 

The  Department  issued  an  invitation 
to  submit  proposals  for  an  initial  order 
in  the  January  30, 1991,  issue  of  the 
Federal  Register  (56  FR  3425). 

In  response  to  the  invitation  to  submit 
proposals,  one  proposal  for  a  complete 
promotion,  research,  and  consumer 
information  order  was  received  from  the 
American  Mushroom  Institute  (AMI). 
AMI  is  a  national  trade  association 
which  is  primarily  controlled  by  its 
grower  membership  of  117  growers.  It 
also  has  associate  members  who  are 
suppliers  of  mushroom  equipment, 
various  production  supplies,  or  are 
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otherwise  engaged  in  supplying  goods 
and  services  to  the  industry.  A  third 
category  called  professional  members  is 
comprised  of  academic  professionals 
and  persons  involved  predominantly  in 
mushroom  research.  There  are 
approximately  300  persons  in  the 
association.  Several  provisions  to  be 
incorporated  into  a  proposed  promotion, 
research,  and  consumer  information 
order  were  received  from  United  Foods, 
Inc.  (United).  United  is  a  mushroom 
producer  with  operations  in  the  States  of 
California,  Utah,  and  Oregon.  The 
Department  is  publishing  the  proposal 
submitted  by  the  AMI  and  the 
provisions  submitted  by  United,  insofar 
as  they  are  consistent  with  the  Act. 

The  order  provisions  proposed  by 
AMI,  insofar  as  they  were  determined  to 
conform  with  the  Act,  are  summarized 
as  follows: 

Sections  1209.1-1200.20  of  the 
proposed  order  define  certain  terms 
which  are  used  in  the  order. 

Sections  1209.30-1209.39  of  the 
proposed  order  concern  the 
establishment,  membership, 
nominations,  appointment,  term  of 
office,  vacancies,  procedure, 
compensation  and  reimbursement, 
powers,  and  duties  of  a  Mushroom 
Council,  which  would  be  the  body 
organized  to  administer  the  order 
subject  to  the  oversight  of  the  Secretary 
of  Agriculture. 

Section  1209.40  of  the  proposed  order 
would  authorize  the  Council  to  receive, 
develop,  and  evaluate  programs,  plans, 
and  projects  for  promotion,  research, 
consumer' information,  and  industry 
information  with  respect  to  fresh 
mushrooms  and  mushroom  products. 
The  Secretary  would  approve  such 
programs,  plans  or  projects  prior  to  their 
implementation. 

Section  120Q.50  of  the  proposed  order 
would  authorize  the  Council  to  incur 
expenses  necessary  for  the  performance 
of  its  duties  and  to  recommend  an 
annual  budget.  Section  1209.51  of  the 
proposed  order  would  provide  for  the 
collection  of  assessments.  The 
maximum  assessment  rate  would  be  one 
cent  per  pound  of  non-exempt  fresh 
mushrooms  produced  domestically  or 
imported  into  the  United  States.  The 
assessment  section  also  contains  the 
procedures  to  be  followed  by  first 
handlers  and  importers  when  remitting 
assessments;  the  procedures  to  by 
followed  by  producers  and  importers 
seeking  exemption  from  assessments; 
the  establishment  of  a  late  payment 
charge  and  interest  charges  for  unpaid 
or  late  assessments;  the  collection  of 
assessments  through  approved  third- 
party  organizations;  and  the  prepayment 
of  assessments.  Section  1209.52  of  the 


proposed  order  would  prohibit  funds 
received  under  this  program  from 
influencing  governmental  action,  with 
specified  exceptions. 

Sections  1209.60-1209.62  of  the 
proposed  order  contain  reporting  and 
recordkeeping  requirements  for  persons 
subject  to  the  order,  and  provide  that  all 
information  obtained  by  the  Council  or 
the  Department  from  books  and  reports 
required  by  the  order  would  be  kept 
confidential. 

Sections  1209.70-1209.77  of  the 
proposed  order  concern  miscellaneous 
provisions  which  include  the  right  of  the 
Secretary;  procedures  for  the  suspension 
or  termination  of  the  orden  proceedings 
after  the  termination  of  the  order  effect 
of  termination  or  amendment  of  the 
order;  personal  liability  of  Council 
members;  handling  of  intellectual 
property  arising  from  funds  collected  by 
the  Council;  amendments  to  the  order, 
and  separability  of  order  provisions. 

The  order  provisions  proposed  by 
United,  insofar  as  they  were  determined 
to  conform  with  the  Act,  are 
summarized  as  follows: 

Definitions  of  the  terms  producer  and 
research; 

A  provision  which  would  prohibit 
contracting  with  producers  or  importers 
for  the  purpose  of  mushroom  research, 
promotion,  or  advertising  which  would 
be  added  to  §  1209.38(j)  of  the  order 

A  provision  concerning  the  contents 
and  distribution  of  the  Council's  annual 
report  which  would  be  included  in 
S  1209.39  of  the  order; 

A  provision  to  be  added  to  §  1209.40 
of  the  order  which  would  ensure  that 
funds  are  expended  by  the  Council  in 
mushroom  market  areas  in  reasonable 
proportion  to  the  assessments  collected 
from  producers  in  those  areas;  Another 
provision  to  be  added  to  §  1209.40  of  the 
order  which  would  require  the  conduct 
of  an  independent  cost/benefit  analysis 
during  the  pre-approval. 
implementation,  and  post-completion 
stages  of  each  program,  plan,  and 
project;  Two  provisions  to  be  included 
in  §  1209.40  of  the  order  which  would 
prohibit  production  controls,  including 
the  use  of  any  funds  collected  to 
develop,  study,  hold  meetings,  prepare 
reports  or  publish  documents  or  articles 
regarding  production  controls; 

A  provision  which  would  be  included 
to  §  1209.50  of  the  order  which  would 
prohibit  any  funds  collected  under  the 
order  from  being  used  to  reimburse, 
defray,  or  make  payment  of  costs 
incurred  in  developing,  drafting, 
studying,  lobbying  on  or  promoting  the 
legislation  authorizing  the  order, 

A  provision  to  be  added  to  S  1209.53 
of  the  order  which  would  prohibit  any 
funds  collected  under  the  order  from 


being  used  to  lobby  on  behalf  of, ' 
advocate,  promote,  or  support  any 
program  to  control  the  production  of 
mushrooms:  and 

Two  provisions  to  be  added  to 
S  1209.60  of  the  order  which  would 
require  all  persons  producing  or 
importing  mushrooms  into  the  United 
States  to  certify  through  an  independent 
auditor  and  report  to  the  Council  and 
the  Secretary  the  amount  of  mushrooms 
produced  or  imported  annually. 

The  following  proposed  provisions, 
submitted  by  United,  were  determined 
not  to  be  in  conformity  with  the  Act.  and 
as  a  result,  were  not  incorporated  into 
the  proposed  order  provisions  published 
herein. 

(1)  United's  definition  of  promotion 
was  not  incorporated  into  the  proposed 
pubhshed  order  provisions.  Such  a 
definition  goes  beyond  the  provisions  in 
the  Act's  definition  by  including 
branded  as  well  as  generic  promotion. 
This  definition  also  proposes  that  such 
branded  promotion  or  advertising 
should  be  done  by  market  area  in 
proportion  to  each  brand's  market  share. 
The  Act  states  that  the  term 
"promotion"  means  any  action 
determined  by  the  Secretary  to  enhance 
the  image  or  desirability  of  mushrooms, 
including  paid  advertising.  The  Act  was 
issued  to  strengthen  the  entire  fresh 
mushroom  industry's  position  in  the 
marketplace,  maintain  and  expand 
existing  national  markets  and  uses  for 
fresh  mushrooms,  and  develop  new 
national  markets  and  uses  for  fresh 
mushrooms.  The  Act  does  not  authorize 
branded  promotion  or  advertising.  Other 
similar  national  research  and  promotion 
programs  administered  by  the  Secretary 
do  not  permit  branded  promotion  or 
advertising.  The  purpose  of  these 
commodity  programs,  through 
coordinated  industry  action,  is  to 
enhance  the  image  or  desirability  of  the 
commodity  rather  than  any  particular 
brand.  The  intent  in  establishing  a 
coherent  national  program  for  fresh 
mushrooms,  in  general,  would  be  to 
increase  consumer  awareness  and 
demand  for  all  fresh  mushrooms  and  not 
any  particular  brands. 

(2)  United's  provision  concerning  the 
establishment  of  a  rate  of  assessment 
not  to  exceed  one  quarter  cent  per 
pound  of  fresh  mushrooms  handled 
annually,  which  shall  not  increase 
without  first  conducting  a  referendum  of 
mushroom  producers  and  importers,  was 
not  incorporated  into  the  proposed 
published  order  provisions.  The  conduct 
of  such  a  referendum  to  approve  an 
assessment  increase  is  not  required  or 
anticipated  in  the  provisions  of  the  Act. 
The  Act  authorizes  the  rate  of 
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assessment  to  be  determined  by  the 
Council  using  a  formula  of  annual 
increments  specified  in  the  Act.  The 
Council,  with  approval  of  the  Secretary, 
may  change  the  rate  of  assessment  at 
any  time,  except  that  the  effective  rate 
of  assessment,  as  specified  in  the  Act, 
may  increase  incrementally,  but  not 
exceed  an  annual  rate  of  one  cent  per 
pound  of  mushrooms  over  a  four  year 
period.  There  is  no  provision  in  the  Act 
requiring  or  authorizing  a  referendum  to 
approve  assessment  increases  already 
specified  in  the  Act. 

(3)  United's  provision  allowing  an 
offset  of  assessments  which  would 
authorize  the  Council  to  return  to  any 
producer  so  requesting,  a  refund  of  the 
assessments  collected  from  such 
producer,  of  an  amount  equal  to 
expenditures  by  such  producer  which 
are  primarily  for  promotion  or 
advertising  of  fresh  mushrooms,  was  not 
incorporated  into  the  proposed 
published  order  provisions.  As  proposed 
by  United,  such  offsetting  expenditiu-es 
would  include  but  not  be  limited  to 
expenditures  for  branded  or  generic 
advertising  of  mushrooms  and 
expenditures  to  provide  free  or  reduced 
price  mushrooms  to  consumers.  This 
provision  cannot  be  incorporated  into 
the  order  since  the  Act  does  not  provide 
for  creditable  promotion  or  advertising. 
Therefore  such  provision  would  be 
outside  the  scope  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  1209 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreements, 
Mushrooms,  Reporting  and 
recordkeeping  requirements. 

The  proposals,  set  forth  below,  have 
not  received  the  approval  of  the 
Secretary  of  Agriculture. 

Proposed  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Order  Submitted  by  the  American 
Mushroom  Institute 

Title  7  of  the  CFR  is  proposed  to  be 
amended  by  adding  part  1209  to  read  as 
follows: 

PART  1209— MUSHROOM 
PROMOTION.  RESEARCH,  AND 
CONSUMER  INFORMATION 

Subpart  A— Mushroom  Promotion, 
Researcti,  and  Consumer  Information  Order 

Definitioiu 

1209.1  Act. 

1209.2  Commerce. 

1209.3  Consumer  information. 

1209.4  Council. 

1209.5  Department. 


1209.6 

1209.7 

1209.8 

1209.9 

1209.10 

1209.11 

1209.12 

1209.13 

1209.14 

1209.15 

1209.16 

1209.17 

1209.18 

1209.19 

1209.20 

Mushroom  Council 

1209.30    Establishment  and  membership. 


First  handler. 
Fiscal  year. 
Importer. 
Industry  information. 

Marketing. 

Mushrooms. 

Part  and  subpart. 

Person. 

Producer. 

Programs,  plans,  and  projects. 

Promotion. 

Region. 

Research. 

Secretary. 

United  States  and  State. 


1209.31  Nominations. 

1209.32  Acceptance. 

1209.33  Appointment 

1209.34  Term  of  office. 

1209.35  Vacancies. 

1209.36  Procedure. 

1209.37  Compensation  and  reimbursement. 

1209.38  Powers. 

1209.39  Duties. 

Promotion,  Research,  Consumer  Information, 
and  Industry  Information 

1209.40  Programs,  plans,  and  projects. 
Expenses  and  Assessments 

1209.50  Budget  and  expenses. 

1209.51  Assessments. 

1209.52  Exemption  from  assessment. 

1209.53  Influencing  governmental  action. 

Reports,  Books,  and  Records 

1209.60  Reports. 

1209.61  Books  and  records. 

1209.62  Confidential  treatment. 

Miscellaneous 

1209.70  Right  of  the  Secretary. 

1209.71  Suspension  or  termination. 

1209.72  Proceedings  after  termination. 

1209.73  Effect  of  termination  or  amendment. 

1209.74  Personal  liability. 

1209.75  Patents,  copyrights,  inventions, 
publications,  and  product  formulations. 

1209.76  Amendments. 

1209.77  Separability. 
Authority:  The  Mushroom  Promotion, 

Research,  and  Consumer  Information  Act  of 
1990;  7  U.S.C.  6101  et  seq. 

PART  1209— MUSHROOM 
PROMOTION,  RESEARCH.  AND 
CONSUMER  INFORMATION 

Subpart  A— Mushroom  Promotion, 
Research,  and  Consumer  Information 
Order 

Definitions 

§1209.1    Act 

Act  means  the  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990,  Subtitle  B  of  title  XIX  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990,  Public  Law  101-624^ 
U.S.C.  6101-6112,  and  any  amendments 
thereto. 


§  1209.2    Commerce. 

Commerce  means  interstate,  foreign, 
or  intrastate  commerce. 

§  1209.3    Consumer  Informatioa 

Consumer  information  means 
information  and  programs  that  will 
assist  consumers  and  other  persons  in 
making  evaluations  and  decisions 
regarding  the  purchase,  preparation,  and 
use  of  mushrooms. 

§  1209.4    Council. 

Council  means  the  administrative 
body  referred  to  as  the  Mushroom 
Council  established  under  S  1209.30  of 
this  subpart. 

§  1209.5    Department 

Department  means  the  United  States 
Department  of  Agriculture. 

§  1209.6    First  ttandler. 

First  handler  means  any  person  who 
receives  or  otherwise  acquires 
mushrooms  from  a  producer  and 
prepares  for  marketing  or  markets  such 
mushrooms,  including  any  person  who 
markets  mushrooms  from  that  person's 
own  production. 

§  1209.7    Fiscal  year. 

Fiscal  year  means  the  12-month 
period  from  January  1  to  December  31 
each  year,  or  such  other  period  as 
recommended  by  the  Council  and 
approved  by  the  Secretary. 

§  1209.8    Importer. 

Importer  means  any  person  who 
imports,  on  average,  over  500,000 
pounds  of  mushrooms  annually  from 
outside  the  United  States. 

§  1209.9    Industry  Information. 

Industry  information  means 
information  and  programs  that  will  lead 
to  the  development  of  new  markets  and 
marketing  strategies,  increased 
efficiency,  and  activities  to  enhance  the 
image  of  the  mushroom  industry. 

§1209.10    Marketing. 

(a)  Marketing  means  the  sale  or  other 
disposition  of  mushrooms  in  any 
channel  of  commerce. 

(b)  To  market  means  to  sell  or 
otherwise  dispose  of  mushrooms  in  any 
channel  of  commerce. 

§  1209.11    Mushrooms. 

Mushrooms  means  all  varieties  of 
cultivated  mushrooms  grown  within  the 
United  States  and  marketed  for  the  fresh 
market,  or  imported  into  the  United 
States  and  marketed  for  the  fresh 
market,  except  such  term  shall  not 
include  mushrooms  that  are 
commercially  marinated,  canned,  frozen. 
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cooked,  blanched,  dried,  packaged  in 
brine,  or  otherwise  processed  in  such 
manner  as  the  Council,  with  the 
approval  of  the  Secretary,  may 
determine. 

§  1 209. 1 2    Part  and  »ut>part 

Part  means  this  mushroom  promotion 
and  research  order  and  all  rules  and 
regulations  and  supplemental  orders 
issued  thereunder,  and  the  term  subpart 
means  the  mushroom  promotion  and 
research  order. 

§1209.13    Ptrsoa 

Person  means  any  individual,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
legal  entity. 

$1209.14    Producw. 

Producer  means  any  person  engaged 
in  the  production  of  mushrooms  who 
owns  or  who  shares  the  ownership  and 
risk  of  loss  of  such  mushrooms  and  who 
produces,  on  average,  over  500,000 
pounds  of  mushrooms  per  year. 

§  1209.15  -Programs,  plant,  and  proiacts. 

Programs,  plans,  and  projects  means 
promotion,  research,  consumer 
information,  and  industry  information 
plans,  studies,  projects,  or  programs 
conducted  pursuant  to  this  part. 

§  1209.16    Promotion. 

Promotion  means  any  action 
determined  by  the  Secretary  to  enhance 
the  image  or  desirability  of  mushrooms, 
including  paid  advertising. 

§1209.17    Region. 

Region  means  one  of  the  described 
geographic  subdivisions  of  the       \_ 
production  area  described  in  §  1209.30 
(b)  or  as  later  realigned  or  reapportioned 
pursuant  thereto,  or  the  import  region 
described  in  §  1209.30(c). 

§1209.18    Raaearch. 

Research  means  any  type  of  study  to 
advance  the  image,  desirability,  safety, 
marketability,  production,  product 
development,  quality,  or  nutritional 
value  of  mushrooms. 

§1209.19    Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

§1209.20    United  State*  and  State. 

(a)  State  means  any  of  the  several 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(b)  United  States  means  collectively 
the  several  States  of  the  United  States  of 


America,  the  District  of  Columbia,  and 
the  Commonwealth  of  Puerto  Rico. 

Mushroom  Council 

§  1209.30    Ettabliahntent  and  membership. 

(a)  There  is  hereby  established  a 
Mushroom  Council  of  not  less  than  four 
or  more  than  nine  members.  The  Council 
shall  be  composed  of  producers 
appointed  by  the  Secretary  under 

S  1209.33,  except  that,  as  provided  in 
paragraph  (c)  of  this  section,  importers 
shall  be  appointed  by  the  Secretary  to 
the  Council  under  §  1209.33  once 
average  imports  for  an  annual  period 
determined  by  the  Secretary  reach 
35,000,000  pounds  of  mushrooms. 

(b)  For  purposes  of  nominating  and 
appointing  producers  to  the  Council,  the 
United  States  shall  be  divided  into  four 
geographic  regions  and  the  number  of 
Council  members  from  each  region  shall 
be  as  follows: 

Region  J — including  Maine,  Vermont,  New 
Hampshire.  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  Ohio, 
Kentucky,  Indiana,  Michigan,  Wisconsin, 
Illinois,  Missouri,  Iowa,  Nebraska, 
Kansas,  Minnesota,  North  Dakota,  South 
Dakota,  Montana,  Colorado,  and 
Wyoming—^  Members 

Region  2 — including  Pennsylvania,  Delaware, 
New  Jersey,  the  District  of  Columbia, 
West  Virginia,  Virginia,  and  Maryland — 
3  Members 

Region  3 — including  Washington,  Oregon, 
Idaho,  Utah,  Arizona,  California, 
Nevada,  Alaska,  and  Hawaii — 3 
Members 

Region  4 — including  New  Mexico,  Texas, 
Oklahoma,  Arkansas,  Louisiana, 
Alabama,  Mississippi,  Georgia, 
Tennessee,  North  Carolina,  South 
Carolina,  Florida,  and  the 
Commonwealth  of  Puerto  Rico— 1 
Member 

(c)  Importers  shall  be  represented  by 
a  single,  separate  region,  referred  to  as 
Region  5,  consisting  of  the  United  States 
as  deHned  in  §  1209.20(b)  when  average 
imports  for  an  annual  period  determined 
by  the  Secretary  equal  or  exceed  the 
35,000,000  pound  minimum. 

(d)  At  least  every  five  years,  and  not 
more  than  every  three  years,  the  Council 
shall  review  changes  in  the  geographic 
distribution  of  mushroom  production 
volume  throughout  the  United  States 
and  import  volume,  using  the  average 
annual  mushroom  production  and 
imports  over  the  preceding  four  years, 
and,  based  on  such  review,  shall 
recommend  to  the  Secretary 
reapportionment  of  the  regions 
established  in  paragraph  (b)  of  this 
section,  or  modification  of  the  number  of 
members  from  such  regions,  as 
determined  under  the  rules  established 
in  paragraph  (e)  of  this  section,  or  both, 
as  necessary  to  best  reflect  the 


geographic  distribution  of  mushroom 
production  volume  in  the  United  States 
and  representation  of  imports,  if 
applicable. 

(e)  Subject  to  the  nine-member 
maximum  limitation,  the  following 
procedure  will  be  used  to  determine  the 
number  of  members  for  each  region  to 
serve  on  the  Coimcil  under  paragraph 
(d)  of  this  section: 

(1)  Each  region  that  has  a  mushroom 
production  of  35.000,000  pounds  or  more, 
on  average,  for  an  annual  period  shall 
be  entitled  to  one  representative  on  the 
Council. 

(2)  As  provided  in  paragraph  (c)  of 
this  section,  importers  shall  be  repre- 
sented by  a  single,  separate  region, 
which  shall  be  entitled  to  one 
representative,  if  such  region  imports,  on 
average,  at  least  35,000,000  pounds  of 
mushrooms  annually. 

(3)  Each  region  shall  be  entitled  to 
representation  by  an  additional  Council 
member  for  each  50,000,000  pounds  of 
average  annual  production  or  imports  in 
excess  of  the  initial  35,000,000  pounds 
within  the  region  qualifying  the  region 
for  representation. 

(4]  Should,  in  the  aggregate,  regions  be 
entitled  to  levels  of  representation  under 
paragraphs  (e)  (1),  (2)  and  (3)  of  this 
section  that  would  exceed  the  nine- 
member  limit  on  the  Council  under  the 
Act,  the  regions  shall  be  entitled  to 
representation  on  the  Council  as 
follows: 

(i)  Each  region  first  shall  be  assigned 
one  representative  on  the  Council 
pursuant  to  paragraphs  (e)  (1)  and  (2)  of 
this  section. 

(ii)  Then,  each  region  with  50,000,000 
pounds  of  average  annual  production  or 
imports  in  excess  of  the  initial  35,000,000 
pounds  of  production  or  imports 
qualifying  the  region  for  representation 
shall  be  assigned  one  additional 
representative  on  the  Council,  except 
that  if  under  such  assignments  all  five 
regions,  counting  importers  as  a  region, 
if  applicable,  would  be  entitled  to 
additional  representatives,  that  region 
with  the  smallest  annual  average 
volume,  in  terms  of  production  or 
imports,  will  not  be  assigned  an 
additional  representative. 

(iii)  After  members  are  assigned  to 
regions  under  paragraphs  (e)(4)  (i)  and 
(ii)  of  this  section,  if  less  than  the  entire 
nine  seats  on  the  Council  have  been 
assigned  to  regions,  the  remaining  seats 
on  the  Coimcil  shall  be  assigned  to  each 
region  for  each  50,000,000  pound 
increment  of  average  annual  production 
or  import  volume  in  such  region  in 
excess  of  85,000,000  pounds  until  all  the 
seats  are  filled.  If  for  any  such  50,000,000 
pound  increment,  more  regions  are 
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eligible  for  seats  than  there  are  seats 
available,  the  seat  or  seats  assigned  for 
such  increment  shall  be  assigned  to  that 
region  or  those  regions  with  greater 
annual  average  production  or  import 
volume  than  the  other  regions  otherwise 
eligible  at  that  increment  level. 

(f)  In  determining  the  volume  of 
mushrooms  produced  in  the  United 
States  or  imported  into  the  United  States 
for  purposes  of  this  section,  the  Council 
and  the  Secretary  shall: 

(1)  Only  consider  mushrooms 
produced  or  imported  by  producers  and 
in  porters,  respectively,  as  those  terms 
are  defined  in  §§  1209.8  and  1209.14;  and 

(2)  Use  the  information  received  by 
the  Council  under  S  1209.60,  and  data 
published  by  the  Department 

(g)  For  purposes  of  the  provisions  of 
this  section  relating  to  the  appointment 
of  producers  and  importers  to  serve  on 
the  Council,  the  term  producer  or 
importer  refers  to  any  individual  who  is 
a  producer  or  importer,  respectively,  or 
if  the  producer  or  importer  is  an  entity 
other  than  an  individijal,  an  individual 
who  is  an  officer  or  employee  of  such 
producer  or  importer. 

"§  1209.31    Nominations. 

All  nominations  for  appointments  to 
the  Council  under  S  1209.33  shall  be 
made  as  follows: 

(a)  As  soon  as  practicable  after  this 
subpart  becomes  effective  by  the 
Secretary,  nominations  for  appointment 
to  the  initial  Council  shall  be  obtained 
from  producers  by  the  Secretary.  In  any 
subsequent  year  in  which  an 
appointment  to  the  Council  is  to  be 
made,  nominations  for  positions  whose 
terms  will  expire  at  the  end  of  that  year 
shall  be  obtained  &om  producers,  and 
as  appropriate,  importers,  and  certified 
by  the  Council  and  submitted  to  the 
Secretary  by  August  1  of  such  year,  or 
such  other  date  as  approved  by  the 
Secretary. 

(b)  Nominations  shall  be  made  at 
regional  caucuses  of  producers  or 
importers,  or  by  mail  ballot  as  provided 
in  paragraph  (e)  of  this  section,  in 
accordance  with  procedures  prescribed 
in  this  section. 

(c)  Except  for  initial  Council  members, 
whose  nomination  process  will  be 
initiated  by  the  Secretary,  the  Council 
shall  issue  a  call  for  nominations  by 
February  1  of  each  year  in  which 
nominations  for  an  appointment  to  the 
Council  is  to  be  made.  The  call  shall 
include,  at  a  minimum,  the  following 
information: 

(1)  A  list  by  region  of  the  vacancies 
for  which  nominees  may  be  submitted 
and  qualifications  as  to  producers  and 
importers. 


(2)  The  date  by  which  the  names  of 
nominees  shall  be  submitted  to  the 
Secretary  for  consideration  to  be  in 
compliance  with  paragraph  (a)  of  this 
section. 

(3)  A  list  of  those  States,  by  region, 
entitled  to  participate  in  the  nomination 
process. 

(4)  The  date,  time,  and  location  of  any 
next  scheduled  meeting  of  the  Council, 
and  national  and  State  producer  or 
importer  associations,  if  known,  and  of 
the  regional  caucuses,  if  any. 

(d)(1)  Except  as  provided  in  paragraph 
(e)  of  this  section,  nominations  for  each 
position  shall  be  made  by  regional 
caucus  in  the  region  entitled  to  nominate 
for  such  position.  Notice  of  such  caucus 
shall  be  publicized  to  all  producers  or 
importers  vrithin  the  region,  and  to  the 
Secretary,  at  least  30  days  prior  to  the 
caucus.  The  notice  shall  have  attached 
to  it  the  call  for  nominations  from  the 
Council  and  the  Department's  equal 
opportunity  policy.  Except  with  respect 
to  nominations  for  the  initial 
appointments  to  the  Council,  the 
responsibility  for  convening  and 
publicizing  the  regional  caucus  shall  be 
that  of  the  Council. 

(2)  All  producers  or  importers  within 
the  region  may  participate  in  the  caucus. 
However,  if  a  producer  is  engaged  in  the 
production  of  mushrooms  in  more  than 
one  region  or  is  also  an  importer,  such 
person's  participation  within  a  region 
shall  be  Hmited  to  one  vote  and  shall 
only  reflect  the  volume  of  such  person's 
production  or  imports  within  the 
applicable  region. 

(3)  The  regional  caucus  shall  conduct 
the  selection  process  for  the  nominees  in 
accordance  with  procedures  to  be 
adopted  at  the  caucus  subject  to  the 
following  requirements: 

(i)  There  shall  be  two  individuals 
nominated  for  each  open  position. 

(ii)  Each  nominee  shall  meet  the 
qualifications  set  forth  in  the  call. 

(iii)  If  a  producer  nominee  is  engaged 
in  the  production  of  mushrooms  in  more 
than  one  region  or  is  also  an  importer, 
such  individual  shall  participate  within 
the  region  that  such  individual  so  elects 
in  writing  to  the  Council  and  such 
election  shall  remain  controlling  until 
revoked  in  writing  to  the  Council. 

(e)  After  the  regional  caucuses  for  the 
initial  Council,  the  Council  may  conduct 
the  selection  of  nominees  by  mail  ballot 
in  lieu  of  a  regional  caucus. 

(f)  When  producers  or  importers  are 
voting  for  nominees  to  the  Council, 
whether  through  a  regional  caucus  or  a 
mail  ballot,  the  following  conditions 
shall  apply: 

(1)  Voting  for  any  open  position  shall 
be  on  the  basis  of: 
(i]  One  vote  per  eligible  voter,  and 


(ii)  Volume  of  average  annual 
production  or  impurts  of  the  eligible 
voter  within  that  region. 

(2)  Whenever  the  producers  or 
importers  in  a  region  are  choosing 
nominees  for  one  open  position  on  the 
Council,  the  proposed  nominee  with  a 
majority  of  votes  cast  and  the  proposed 
nominee  with  a  maiority  of  the  volume 
of  production  or  imports  voted  shall  be 
the  nominees  submitted  to  the 
Secretary.  If  a  proposed  nominee 
receives  both  a  majority  of  votes  cast 
and  a  majority  of  the  volume  of 
production  or  imports  voted,  then  the 
proposed  nominee  wi  th  the  second 
highest  number  of  votes  cast  shall  be  a 
nominee  submitted  to  the  Secretary 
along  with  such  proposed  nominee 
receiving  both  a  majority  of  votes  cast 
and  a  majority  of  the  volume  of 
production  or  imports  voted. 

(3)  Whenever  the  producers  or 
importers  in  a  region  are  choosing 
nominees  for  more  than  one  open 
position  on  the  Council  at  the  same  time, 
the  number  of  the  nominations 
submitted  to  ihe  Secretary  shall  equal 
twice  the  number  of  such  open 
positions,  and  for  each  open  position 
shall  consist  of  the  proposed  nominee 
with  a  majority  number  of  votes  cast 
and  the  proposed  nominee  with  a 
majority  of  the  volume  of  production  or 
imports  voted  with  respect  to  that 
position,  subject  to  the  rule  set  out  in 
paragraph  (rH2)  of  this  section.  An 
individual  shall  only  be  nominated  for 
one  such  open  position. 

(4)  Voters  shall  certify  on  their  ballots 
as  to  their  average  annual  production  or 
import  volume  within  the  region 
involved.  Such  certification  shall  be 
subject  to  verification. 

(g)(1)  The  Secretary  may  reject  any 
nominee  submitted,  if  there  are 
insufficient  nominees  from  which  to 
appoint  members  to  the  Council  as  a 
result  of  the  Secretary's  rejecting  such 
nominees,  additional  nominees  shall  be 
submitted  to  the  Secretary  under  the 
procedures  set  out  in  this  section. 

(2)  Whenever  producers  or  importers 
in  a  region  cannot  agree  on  nominees  for 
an  open  position  on  the  Council  under 
the  preceding  provisions  of  this  section, 
or  vvhenever  they  fail  to  nominate 
individuals  for  appointment  to  the 
Council  the  Secretary  may  appomt 
members  in  such  manner  as  the 
Secretary,  by  regulation,  determines 
appropriate. 

91209.32    Aceepianc*. 

Each  individual  nominated  for 
membership  on  the  Council  shall  qualify 
by  filing  a  written  acceptance  with  the 
Secretary  at  the  time  of  nomination. 
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§  1209.33    Appointment 

From  the  nominations  made  pursuant 
to  S  1209.31,  the  Secretary  shall  appoint 
the  members  of  the  Council  on  the  basis 
of  representation  provided  for  in 
§  1209.30,  except  that  no  more  than  one 
member  may  be  appointed  to  the  initial 
Council  from  nominations  submitted  by 
any  one  producer  or  importer.  In  any 
subsequent  year  in  which  an 
appointment  to  the  Council  is  to  be 
made,  no  member  shall  be  appointed  to 
the  Council  from  nominations  submitted 
when  such  nominee  is  employed  by  any 
one  producer  or  importer  if  a  current 
member  of  the  Council  is  also  employed 
by  that  producer  or  importer. 

§1209.34    Term  Of  offic*. 

(a]  The  members  of  the  Council  shall 
serve  for  terms  of  three  years,  except 
that  the  members  appointed  to  the  initial 
Council  shall  serve,  proportionately,  for 
terms  of  one,  two,  and  three  years. 

(b)  Members  of  the  initial  Council 
shall  be  designated  for,  and  shall  serve, 
terms  as  follows:  One  producer  member 
each  from  regions  1.  2  and  3  shall  be 
appointed  for  an  initial  term  of  one  year, 
one  producer  member  each  from  regions 
1.  2,  and  3  shall  be  appointed  for  an 
initial  term  of  two  years;  and  one 
producer  member  each  from  regions  2,  3. 
and  4  shall  be  appointed  for  an  initial 
term  of  three  years.  Because  current 
imports  of  fresh  mushrooms  are  less 
than  35,000,000  pounds,  the  minimum 
established  for  representation  on  the 
Council,  importers  will  not  initially  have 
a  member  appointed  to  the'Coiincil. 

(c)(1)  Except  with  respect  to  terms  of 
office  of  the  initial  Council,  the  term  of 
office  for  each  member  of  the  Council 
shall  begin  on  January  1  or  such  other 
date  that  may  be  approved  by  the 
Secretary. 

(2)  The  term  of  office  for  the  initial 
Council  shall  begin  immediately 
following  appointment  by  the  Secretary, 
except  that  time  in  the  interim  period 
from  appointment  until  the  following 
January  1,  or  other  date  that  is  the 
generally  applicable  beginning  date  for 
terms  under  paragraph  (c)(1)  of  this 
section  approved  by  the  Secretary,  shall 
not  count  toward  the  initial  term  of 
office. 

(d)  Council  members  shall  serve 
during  the  term  of  office  for  which  they 
are  appointed  and  have  qualified,  and 
until  their  successors  are  appointed  and 
have  qualified. 

(e)(1)  No  member  shall  serve  more 
than  two  successive  three-year  terms, 
except  as  provided  in  paragraph 
(e)(2)(ii)  of  this  section. 

(2)(i)  Those  members  serving  initial 
terms  of  two  or  three  years  may  serve 
one  success'vp  three-year  term. 


(ii)  Those  members  serving  initial 
terms  of  one  year  may  serve  two 
successive  three-year  terms. 

S  1209.35    VacanctM. 

(a)  To  fill  any  vacancy  occasioned  by 
the  death,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Council,  the  Secretary  may  appoint  a 
successor  from  the  most  recent 
nominations  submitted  for  open 
positions  on  the  Council  assigned  to  the 
region  that  the  vacant  position 
represents,  or  the  Secretary  may  obtain 
nominees  to  fill  such  vacancy  in  such 
manner  as  the  Secretary,  by  regulation, 
deems  appropriate.  Each  such  successor 
appointment  shall  be  for  the  remainder 
of  the  term  vacated.  A  vacancy  will  not 
be  required  to  be  filled  if  the  unexpired 
term  is  less  than  six  months. 

(b)(1)  No  successor  appointed  to  a 
vacated  term  of  office  shall  serve  more 
than  two  successive  three-year  terms  on 
the  Council,  except  as  provided  in 
paragraph  (b)(2)(ii)  of  this  section. 

(2)(i)  Any  successor  serving  longer 
than  one  year  may  serve  one  successive 
three-year  term. 

(ii)  Any  successor  serving  one  year  or 
less  may  serve  two  successive  three- 
year  terms. 

(c)  If  a  member  of  the  Council 
consistently  refuses  to  perform  the 
duties  of  a  member  of  the  Council,  or  if  a 
member  of  the  Council  is  known  to  be 
engaged  in  acts  of  dishonesty  or  willful 
misconduct,  the  Coimcil  may 
recommend  to  the  Secretary  that  the 
member  be  removed  from  office.  If  the 
Secretary  finds  the  recommendation  of 
the  Council  shows  adequate  cause,  the 
Secretary  shall  remove  such  member 
from  office.  Further,  without 
recommendation  of  the  Council,  a 
member  may  be  removed  by  the 
Secretary  upon  showing  of  adequate 
cause,  including  the  failure  by  a  member 
to  submit  reports  or  remit  assessments 
required  under  this  part,  if  the  Secretary 
determines  that  such  member's 
continued  service  would  be  detrimental 
to  the  achievement  of  the  purposes  of 
the  Act. 

§1209.36    Procedure. 

(a)  At  a  properly  convened  meeting  of 
the  Council,  a  majority  of  the  members 
shall  constitute  a  quorum. 

(b)  Each  member  of  the  Council  will 
be  entitled  to  one  vote  on  any  matter  put 
to  the  Council,  and  the  motion  will  carry 
if  supported  by  a  simple  majority  of 
those  voting.  At  assembled  meetings  of 
the  Council,  all  votes  will  be  cast  in 
person. 

(c)  In  heu  of  voting  at  a  properly 
convened  meeting  and,  when  in  the 
opinion  of  the  chairperson  of  the 


Council  such  action  is  considered 
necessary,  the  Council  may  take  action 
upon  the  concurring  votes  of  a  majority 
of  its  members  by  mail,  telephone,  or 
telegraph,  or  any  other  such  means  of 
communication,  but  any  such  action 
shall  be  confirmed  promptly  in  writing. 
In  that  event,  .all  members  must  be 
notified  and  provided  the  opportunity  to 
vote.  Any  action  so  taken  shall  have  the 
same  force  and  effect  as  though  such 
action  had  been  taken  at  a  properly 
convened  meeting  of  the  Council.  All 
votes  shall  be  recorded  in  Council 
minutes. 

(d)  Meetings  of  the  Council  may  be 
conducted  by  electronic 
communications,  provided  that  each 
member  is  given  prior  notice  of  the 
meeting  and  has  an  opp  >rtun)'y  to  be 
present  either  physically  or  by 
electronic  connection. 

(e)  The  organization  of  the  Council 
and  the  procedures  for  conducting 
meetings  of  the  Council  shall  be  in 
accordance  with  its  bylaws,  which  shall 
be  established  by  the  Council  and 
approved  by  the  Secretary. 

§1209.37    Compensation  and 
relmtxjrsement. 

The  members  of  the  Council  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  necessary  and 
reasonable  expenses,  including  a 
reasonable  per  diem  allowance,  as 
approved  by  the  Council  and  the 
Secretary,  incurred  by  them  in  the 
performance  of  their  responsibilities 
under  this  subpart. 


§1209.38 

The  Council  shall  have  the  following 
powers: 

(a)  To  receive  and  evaluate  or,  on  its 
own  initiative,  develop  and  budget  for 
proposed  programs,  plans,  or  projects  to 
promote  the  use  of  mushrooms,  as  well 
as  proposed  programs,  plans,  or  projects 
for  research,  consumer  information,  or 
industry  information,  and  to  make 
recommendations  to  the  Secretary 
regarding  such  proposals; 

(b)  To  administer  the  provisions  of 
this  subpart  in  accordance  with  its  terms 
and  provisions; 

(c)  To  appoint  or  employ  such 
individuaU  as  it  may  deem  necessary, 
define  the  duties,  and  determine  the 
compensation  of  each; 

(d)  To  recommend  to  the  Secretary 
rules  and  regulations  to  effectuate  the 
terms  and  provisions  of  this  subpart; 

(e)  To  receive,  investigate,  and  report 
to  the  Secretary  for  action  complaints  of 
violations  of  the  provisions  of  this 
subpart; 
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(f)  To  disseminate  information  to 
producers,  importers,  first  handlers,  or 
industry  organizations  through  programs 
or  by  direct  contact  using  the  public 
postal  system  or  other  systems: 

(g)  To  select  cranmittees  and 
subcommittees  of  Council  members. 
including  an  executive  committee  whose 
powers  and  membership  shall  bp 
determined  by  the  Council,  subject  to 
the  approval  of  the  Secretary,  and  to 
adopt  such  bylaws  and  other  rules  for 
the  conduct  of  its  business  as  it  may 
deem  advisable; 

(h)  To  establish  committees  which 
may  include  individuals  other  than 
Council  members,  and  pay  the 
necessary  and  reasonable  expenses  and 
fees  of  the  members  of  such  committees; 

(i)  To  recommend  to  the  Secretary 
amendments  to  this  subpart; 

(j]  With  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements 
with  national,  regional,  or  State 
mushroom  producer  organizations,  or 
other  organizations  or  entities,  for  the 
development  and  conduct  of  programs, 
plans,  or  projects  authorized  under 
S  1209.40  and  writh  such  producer 
organizations  for  other  services 
necessary  for  the  implementation  of  this 
subpart  and  for  the  payment  of  the  cost 
thereof  with  funds  collected  and 
received  pursuant  to  this  subpart.  Any 
such  contract  or  agreement  shall  provide 
that: 

(1)  The  contractor  or  agreeing  party 
shall  develop  and  submit  to  the  Council 
a  program,  plan,  or  project  together  with 
a  budget  or  budgets  that  shall  show  the 
estimated  cost  to  be  incurred  for  such 
program,  plan,  or  project; 

(2)  Any  such  program,  plan,  or  project 
shall  become  eifective  upon  approval  of 
the  Secretary; 

(3)  The  contracting  or  agreeing  party 
shall  keep  accurate  records  of  all  of  its 
transactions  and  make  periodic  reports 
to  the  Council  of  activities  conducted, 
submit  accountings  for  funds  received 
and  expended,  and  make  such  other 
reports  as  the  Secretary  or  the  Council 
may  require;  and  the  Secretary  may 
audit  the  records  of  the  contracting  or 
agreeing  party  periodically;  and 

(4)  Any  subcontractor  who  enters  into 
a  contract  with  a  Council  contractor  and 
who  receives  or  otherwise  uses  funds 
allocated  by  the  Council  shall  be  subject 
to  the  provisions  of  this  part,  and 
records  of  the  subcontractor  applicable 
to  any  contract  entered  into  by  the 
Coimcil  shall  be  subject  to  audit  by  the 
Secretary; 

(k)  With  the  approval  of  the  Secretary, 
to  invest,  pending  disbursement 
pursuant  to  a  program,  plan,  or  project, 
funds  collected  through  assessments 
provided  for  in  S  1209.51,  and  any  other 


funds  received  by  the  Council  in,  and 
only  in,  obligations  of  the  United  States 
or  any  agency  thereof,  in  general 
obligations  of  any  State  or  any  political 
subdivision  thereof,  in  any  interest- 
bearing  account  or  certificate  of  deposit 
of  a  bank  that  is  a  member  of  the 
Federal  Reserve  System,  or  in 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States; 

(1)  Such  other  powers  as  may  be 
approved  by  the  Secretary;  and 

(m)  To  develop  and  propose  to  the 
Secretary  voluntary  quality  and  grade 
standards  for  mushrooms,  if  the  Council 
determines  that  such  quality  and  grade 
standards  would  benefit  the  promotion 
of  mushrooms. 

S  1209.39    DudM. 

The  Council  shall  have  the  following 
duties: 

(a)  To  meet  not  less  than  annually, 
and  to  organize  and  select  from  among 
its  members  a  chairperson  and  such 
other  officers  as  may  be  necessary; 

(b)  To  evaluate  or  develop,  and 
submit  to  the  Secretary  for  approval, 
promotion,  research,  consumer 
information,  and  industry  information 
programs,  plans,  or  projects; 

(c)  To  prepare  for  each  fiscal  year, 
and  submit  to  the  Secretary  for  approval 
at  least  60  days  prior  to  the  beginning  of 
each  fiscal  year,  a  budget  of  its 
anticipated  expenses  and  disbursements 
in  the  administration  of  this  subpart,  as 
provided  in  S  1209.50. 

(d)  To  maintain  such  books  and 
records,  which  shall  be  available  to  the 
Secretary  for  inspection  and  audit,  and 
to  prepare  and  submit  such  reports  from 
time  to  time  to  the  Secretary,  as  the 
Secretary  may  prescribe,  and  to  make 
appropriate  accounting  with  respect  to 
the  receipt  and  disbursement  of  all 
funds  entrusted  to  it; 

(e)  To  prepare  and  meike  public,  at 
least  annually,  a  report  of  its  activities 
carried  out,  and  an  accounting  for  funds 
received  and  expended; 

(f)  To  cause  its  books  to  be  audited  by 
an  independent  certified  public 
accountant  at  least  once  each  fiscal  year 
and  at  such  other  times  as  the  Secretary 
may  request,  and  submit  a  copy  of  each 
such  audit  to  the  Secretary; 

(g)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Council  as  is 
given  to  members  in  order  that  the 
Secretary,  or  a  representative  of  the 
Secretary,  may  attend  such  meetings; 

(h)  To  submit  to  the  Secretary  such 
information  as  may  be  requested 
pursuant  to  this  subpart; 

(i)  To  keep  minutes,  books,  and 
records  that  clearly  reflect  all  the  acts 
and  transactions  of  the  Coimcil.  Minutes 


of  each  Council  meeting  shall  be 
promptly  reported  to  the  Secretary; 

(j)  To  act  as  intermediary  between  the 
Secretary  and  any  producer  or  importer 

(k)  To  follow  the  Department's  equal 
opportimity/civil  rights  policies;  and 

(1)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  consumer 
information,  and  industry  information 
designed  to  strengthen  the  mushroom 
industry's  position  in  the  marketplace, 
maintain  and  expand  existing  markets 
and  uses  for  mushrooms,  develop  new 
markets  and  uses  for  mushrooms,  and  to 
carry  out  programs,  plans,  and  projects 
designed  to  provide  maximum  benefits 
to  the  mushroom  industry. 

Promotion,  Research,  Consimiier 
Information,  and  Industry  Information 

S  1209.40    Programs,  ptera,  and  profvcts. 

(a)  The  Council  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  program,  plan,  or  project 
authorized  under  this  subpart.  Such 
programs,  plans,  or  projects  shall 
provide  for 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  programs  for  promotion, 
research,  consumer  information,  and 
industry  information  with  respect  to 
mushrooms;  and 

(2)  The  establishment  and  conduct  of 
research  and  studies  with  respect  to  the 
sale,  distribution,  marketing,  and  use  of 
mushrooms  and  mushroom  products, 
and  the  creation  of  new  products 
thereof,  to  the  end  that  mariceting  and 
use  of  mushrooms  may  be  encouraged, 
expanded,  improved  or  made  more 
acceptable.  However,  as  prescribed  by 
the  Act,  nothing  in  this  subpart  may  be 
construed  to  authorize  mandatory 
requirements  for  quality  control  grade 
standards,  supply  management 
programs,  or  other  programs  that  would 
control  production  or  otherwise  limit  the 
right  of  individual  producers  to  produce 
mushrooms. 

(b)  No  program,  plan,  or  project  shall 
be  implemented  prior  to  its  approval  by 
the  Secretary.  Once  a  program,  plan,  or 
project  is  so  approved,  the  Council  shall 
take  appropriate  steps  to  implement  it. 

(c)  Each  program,  plan,  or  project 
implemented  under  this  subpart  shall  be 
reviewed  or  evaluated  periodically  by 
the  Council  to  ensure  that  it  contributes 
to  an  effective  program  of  promotion, 
research,  consumer  information,  or 
industry  information.  If  it  is  found  by  the 
Council  that  any  such  program,  plan,  or 
project  does  not  contribute  to  an 
effective  program  of  promotion, 
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research,  consumer  information,  or 
industry  information,  then  the  Council 
shall  terminate  such  program,  plan,  or 
protect. 

(d)  in  carrying  out  any  program,  plan, 
or  project,  no  reference  to  a  brand  name, 
trade  name,  or  State  or  regional 
identification  of  any  mushrooms  or 
mushroom  product  shall  be  made.  In 
addition,  no  program,  plan,  or  project 
shall  make  use  of  unfair  or  deceptive 
acts  or  practices  with  respect  to  the 
quality,  vahie,  or  use  of  any  competing 
product. 

Expenses  and  Assessments 

§1209.50    Budget  and  Expvnsas. 

(a)(1)  At  least  60  days  prior  to  the 
beginning  of  each  fiscal  year,  and  as 
may  be  necessary  thereafter,  the 
Council  shall  prepare  and  submit  to  the 
Secretary  a  budget  for  the  fiscal  year 
covering  its  anticipated  expenses  and 
disbursements  in  administering  this 
subpart.  Each  such  budget  shall  include: 

(i)  A  statement  of  objectives  and 
strategy  for  each  program,  plan,  or 
project; 

(ii)  A  summary  of  anticipated  revenue, 
with  comparative  data  for  at  least  one 
preceding  year, 

(iii)  A  summary  of  proposed 
expenditures  for  each  program,  plan,  or 
project;  and 

(iv)  Staff  and  administrative  expense 
breakdowns,  with  comparative  data  for 
at  least  one  preceding  year. 
Each  budget  shall  include  a  rate  of 
assessment  for  such  fiscal  year 
calculated,  subject  to  S  1209.51(5).  to 
provide  adequate  funds  to  defray  its 
proposed  expenditures  and  to  provide 
for  a  reserre  as  set  forth  in  paragraph  (f) 
of  this  section.  The  Council  may  change 
such  rate  at  any  time,  as  provided  in 
S  1209.51(b)(5). 

(2)(i)  Subject  to  paragraph  (a)(2](ii)  of 
this  section,  any  amendment  or  addition 
to  an  approved  budget  must  be 
approved  by  the  Secretary,  including 
shifting  of  funds  from  one  program,  plan, 
or  project  to  another. 

(ii)  Shifts  of  funds  which  do  not  cause 
an  increase  in  the  Coimcil's  approved 
budget  and  which  are  consistent  with 
governing  bylaws  need  not  have  prior 
approval  by  the  Secretary. 

(b)  The  Council  is  authorized  to  incur 
such  expenses,  including  provision  for  a 
reasonable  reserve,  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  Council  for  its 
maintenance  and  functioning,  and  to 
enable  it  to  exercise  its  powers  and 
perform  its  duties  in  accordance  with 
the  provisifMis  of  this  subpart.  Such 
expenses  shall  be  paid  from  funds 
received  by  the  Council. 


(c)  The  Council  may  accept  voluntary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  incurred  in  the 
conduct  of  programs,  plans,  and 
projects.  Such  contributions  shall  be  free 
from  any  encumbrance  by  the  donor  and 
the  Council  shall  retain  complete  control 
of  their  use.  The  donor  may  recommend 
that  the  whole  or  a  portion  of  the 
contribution  be  applied  to  an  ongoing 
program,  plan,  or  project. 

(d)  The  Council  shall  reimburse  the 
Secretary,  from  funds  received  by  the 
Council,  for  administrative  costs 
incurred  by  the  Secretary  in 
implementing  and  administering  this 
subpart  except  for  the  salaries  of 
Department  employees  incurred  in 
conducting  referenda. 

(e)  The  Coimcil  may  establish  an 
operating  monetary  reserve  and  may 
carry  over  to  subsequent  hacal  periods 
excess  funds  in  any  reserve  so 
established  except  that  the  funds  in  the 
reserve  shall  not  exceed  approximately 
one  fiscal  year's  expenses.  Such  reserve 
funds  may  be  used  to  defray  any 
expenses  authorized  under  this  subpart. 

(f)  With  the  approval  of  the  Secretary, 
the  Council  may  borrow  money  for  the 
payment  of  administrative  expenses, 
subject  to  the  same  fiscal  budget,  and 
audit  controls  as  other  funds  of  the 
Council. 

§  1209.51    AsseMments. 

(a)  Any  first  handler  initially 
purchasing,  or  otherwise  placing  into  the 
current  of  oommerce,  muahrooms 
produced  in  the  United  States  shall,  in 
the  manner  as  prescribed  by  the  Council 
and  approved  by  the  Secretary,  collect 
an  assessment  based  upon  the  number 
of  pounds  of  mushrooms  marketed  in  the 
United  States  for  the  account  of  the 
producer,  and  remit  the  assessment  to 
the  Council. 

(b)  The  rate  of  assessment  effective 
during  any  fiscal  year  shall  be  the  rate 
specified  in  the  budget  for  such  fiscal 
year  approved  by  the  Secretary,  except 
that: 

(1)  The  rate  of  assessment  during  the 
first  year  this  subpart  is  in  effect  shall 
be  one-quarter  of  one  cent  per  pound  of 
mushrooms  marketed  or  the  equivalent 
thereof. 

(2)  The  rate  of  assessment  during  the 
second  year  this  subpart  is  in  effect 
shall  not  exceed  one-third  of  one  cent 
per  pound  of  mushrooms  marketed  or 
the  equivalent  thereof. 

(3)  The  rate  of  assessment  during  the 
third  year  this  subpart  is  in  effect  shall 
not  exceed  one-half  of  one  cent  per 
pound  of  mushrooms  marketed,  or  the 
equivalent  thereof. 

(4)  The  rate  of  assessment  during  each 
of  die  fourth  and  following  years  this 


subpart  is  in  effect  shall  not  exceed  one 
cent  per  pound  of  mushrooms  marketed, 
or  the  equivalent  thereof. 

(5)  The  Council  may  change  the  rate 
of  assessment  for  a  fiscal  year  at  any 
time  with  the  approval  of  the  Secretary 
as  necessary  to  reflect  changed 
circumstances,  except  that  any  such 
changed  rate  may  not  exceed  the  level 
of  assessment  specified  in  paragraphs 
(b)(1),  (2),  (3).  or  (4)  of  this  section, 
whichever  is  applicable. 

(c)  Any  person  marketing  mushrooms 
of  that  person's  own  production  to 
consumers  in  the  United  States,  either 
directly  or  through  retail  or  wholesale 
outlets,  shall  be  considered  a  first 
handler  and  shall  remit  to  the  Council 
an  assessment  on  such  mushrooms  at 
the  rate  per-pound  then  in  effect,  and  in 
such  form  and  manner  prescribed  by  the 
Council, 

(d)  Only  one  assessment  shall  be  paid 
on  each  unit  of  mushrooms  marketed. 

(e)(1)  Each  importer  of  mushrooms 
shall  pay  an  assessment  to  the  Council 
on  mushrooms  imported  for  marketing  in 
the  United  States,  through  the  U.S. 
Customs  Service  or  in  such  other 
manner  as  may  be  established  by  rules 
and  regulations  approved  by  the 
Secretary. 

(2)  The  per-pound  assessment  rate  for 
imported  mushrooms  shall  be  the  same 
as  the  rate  provided  for  mushrooms 
produced  in  the  United  States. 

(3)  The  import  assessment  shall  be 
uniformly  applied  to  all  imported 
mushrooms  that  are  identified  by  the 
number,  0700.51.0000.  in  the  Harmonized 
Tariff  Schedule  of  the  United  States  or 
any  other  number  used  to  identify  fresh 
mushrooms. 

(4)  The  assessments  due  on  imported 
mushrooms  shall  be  paid  when  the 
mushrooms  are  entered  or  withdrawn 
for  consimiption  in  the  United  States,  or 
at  such  other  time  as  may  be  established 
by  rules  and  regulations  prescribed  by 
the  Council  and  approved  by  the 
Secretary  and  under  such  procedures  as 
are  provided  in  suc^  rules  and 
regulations. 

(f)  The  collection  of  assessments 
under  this  section  shall  commence  on  all 
mushrooms  marketed  or  imported  in  the 
United  States  on  or  after  the  date 
established  by  the  Secretary,  and  shall 
continue  until  terminated  by  the 
Secretary.  If  the  Council  is  not 
constituted  on  the  date  the  first 
assessments  are  to  be  collected,  the 
Secretary  shall  have  the  authority  to 
receive  the  assessments  on  behalf  of  the 
Council  and  to  hold  such  assessments 
until  die  Council  is  constituted,  then 
remit  such  assessments  to  die  Council. 
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(g)(1)  Each  person  responsible  for 
remitting  assessments  under  paragraphs 
(a),  (c),  or  (e)  of  this  section  shall  remit 
the  amounts  due  from  assessments  to 
the  Council  on  a  monthly  basis  no  later 
than  the  fifteenth  day  of  the  month 
following  the  month  in  which  the 
mushrooms  were  marketed,  in  such 
manner  as  prescribed  by  the  Council. 

(2)(i)  A  late  payment  charge  shall  be 
imposed  on  any  person  that  fails  to 
remit  to  the  Council  the  total  amount  for 
which  the  person  is  liable  on  or  before 
the  payment  due  date  established  under 
this  section.  The  amount  of  the  late 
payment  charge  shall  be  prescribed  in 
rules  and  regulations  as  approved  by  the 
Secretary. 

(ii)  An  additional  charge  shall  be 
imposed  on  any  person  subject  to  a  late 
payment  charge,  in  the  form  of  interest 
on  the  outstanding  portion  of  any 
amount  for  which  the  person  is  liable. 
The  rate  of  interest  shall  be  prescribed 
in  rules  and  regulations  as  approved  by 
the  Secretary. 

(3)  For  the  purpose  of  this  subsection, 
any  assessment  that  is  determined  to  be 
owing  at  a  date  later  than  the  date  it 
should  have  been  due  and  owing  under 
the  rules  and  regulations  prescribed 
under  this  part  because  of  a  person's 
failure  to  submit  a  report  to  the  Council 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due. 

(h)  The  Council,  with  the  approval  of 
the  Secretary,  may  enter  into 
agreements  authorizing  other 
organizations  to  collect  assessments  in 
its  behalf.  Any  such  organization  shall 
be  required  to  maintain  the 
confidentiality  of  such  information  as  is 
required  by  the  Council  for  collection 
purposes.  Any  reimbursement  by  the 
Council  for  such  services  shall  be  based 
on  reasonable  charges  for  services 
rendered. 

(i)  The  Council  is  hereby  authorized  to 
accept  advance  payment  of  assessments 
for  the  fiscal  year  by  any  person,  that 
shall  be  credited  toward  any  amount  for 
which  such  person  may  become  liable. 
The  Council  shall  not  be  obligated  to 
pay  interest  on  any  advance  payment. 

§  1209.52    Exemption  from  assessment 

(a)  Persons  that  produce  or  import  less 
than  500.000  pounds  of  mushrooms 
annually  shall  be  exempt  from  the 
assessment. 

(b)  To  claim  such  exemption,  such 
persons  shall  annually  submit  an 
application  to  the  Council,  on  a  form 
provided  by  the  Council,  stating  that  the 
person's  production  or  importation  of 
mushrooms  shall  not  exceed  500.000 


pounds  for  the  year  for  which  the 
exemption  is  claimed. 

(c)  Mushrooms  produced  in  the  United 
States  that  are  exported  are  exempt 
from  assessment  and  are  subject  to  such 
safeguards  as  prescribed  in  rules  and 
regidations  to  prevent  improper  use  of 
this  exemption. 

(d)  Imported  mushrooms  used  for 
processing  are  exempt  from  assessment 
and  are  subject  to  such  safeguards  as 
prescribed  in  rules  and  regulations  to 
prevent  improper  use  of  this  exemption. 

(e)  Should  an  exempted  person's 
production  or  volume  of  imports  exceed 
500,000  pounds  of  mushrooms  during 
any  year  in  which  exemption  is  granted, 
such  person  shall  be  responsible  for  the 
payment  of  assessments  on  all 
mushrooms  produced  or  imported  during 
such  year. 


§1209.53 
action. 


Influencing  governmental 


No  funds  received  by  the  Council 
imder  this  subpart  shall  in  any  manner 
be  used  for  the  purpose  of  influencing 
legislation  or  governmental  policy  or 
action,  except  to  develop  and 
recommend  to  the  Secretary 
amendments  to  this  subpart,  and  to 
submit  to  the  Secretary  proposed 
voluntary  grade  and  quality  standards 
for  mushrooms. 

Reports,  Books  and  Records 

§  1209.60    Reports. 

(a)  Each  producer  marketing 
mushrooms  of  that  person's  own 
production  directly  to  consumers,  and 
each  Hrst  handler  responsible  for  the 
collection  of  assessments  under 
S  1209.51(a)  shall  be  required  to  report 
monthly  to  the  Council,  on  a  form 
provided  by  the  Council,  such 
information  as  may  be  required  under 
this  subpart  or  any  rules  and  regulations 
issued  thereunder.  Such  information 
shall  include,  but  not  be  limited  to.  the 
following: 

(1)  The  first  handler's  name,  address, 
and  telephone  number; 

(2)  Date  of  report,  which  is  also  the 
date  of  payment  to  the  Council; 

(3)  Period  covered  by  the  report; 

(4)  The  number  of  pounds  of 
mushrooms  purchased,  initially 
transferred,  or  that  in  any  other  manner 
are  subject  to  the  collection  of 
assessments,  and  a  copy  of  a  certificate 
of  exemption,  claiming  exemption  under 
i  1209.52  from  those  who  claim  such 
exemptions; 

(5)  The  amount  of  assessments 
remitted;  and 

(6)  The  basis,  if  necessary,  to  show 
why  the  remittance  is  less  than  the 
number  of  pounds  of  mushrooms 
determined  under  paragraph  (a)(4)  of 


this  section  multiplied  by  the  applicable 
assessment  rate. 

(b)  If  determined  necessary  by  the 
Council  and  approved  by  the  Secretary, 
each  importer  shall  file  with  the  Council 
periodic  reports,  on  a  form  provided  by 
the  Council,  containing  at  least  the 
following  information: 

(1)  The  importer's  name.'address.  and 
telephone  number; 

(2)  The  quantity  of  mushrooms 
entered  or  withdrawn  for  consumption 
in  the  United  States  during  the  period 
covered  by  the  report;  and 

(3)  The  amount  of  assessments  paid  to 
the  U.S.  Customs  Service  at  the  time  of 
such  entry  or  withdrawal. 

(c)  The  words  final  report  shall  be 
shown  on  the  last  report  at  the  end  of 
each  fiscal  year. 

§  1209.61    Books  and  records. 

Each  person  who  is  subject  to  this 
subpart  shall  maintain  and  make 
available  for  inspection  by  the  Council 
or  the  Secretary  such  books  and  records 
as  are  deemed  necessary  by  the  Council, 
with  the  approval  of  the  Secretary,  to 
carry  out  die  provisions  of  this  subpart 
and  any  rules  and  regulations  issued 
hereunder,  including  such  books  and 
records  as  are  necessary  to  verify  any 
reports  required.  Such  books  and 
records  shall  be  retained  for  at  least  two 
years  beyond  the  fiscal  year  of  their 
applicability. 

§  1209.62    Confidential  treatment 

(a)  All  information  obtained  from 
books,  records,  or  reports  under  the  Act. 
this  subpart,  and  the  rules  and 
regulations  issued  thereunder  shall  be 
kept  confidential  by  all  persons, 
including  all  employees  and  former 
employees  of  the  Council,  all  officers 
and  employees  and  former  officers  and 
employees  of  the  Department,  and  all 
officers  and  employees  and  former 
officers  and  employees  of  contracting 
and  subcontracting  agencies  or  agreeing 
parties  having  access  to  such 
information,  and  shall  not  be  available 
to  Council  members  or  any  other 
producers  or  importers.  Only  those 
persons  having  a  specific  need  for  such 
information  to  effectively  administer  the 
provisions  of  this  subpart  shall  have 
access  to  such  information.  Only  such 
information  so  obtained  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
direction,  or  on  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 
Nothing  in  this  section  shall  be  deemed 
to  prohibit: 
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(1)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
inlormation  furnished  by  any  person; 
and 

(2]  The  publication,  by  direction  of  the 
Secretary,  of  the  name  of  any  person 
who  has  been  adjudged  to  have  violated 
this  sabpart  together  with  a  statement 
of  the  particular  provisions  of  this 
subpart  violated  by  such  person. 

(b)  Any  disdosnre  of  confidential 
information  by  any  employee  of  the 
Council,  except  as  required  or 
authorized  by  law,  shall  be  considered 
willful  misconduct. 

Miscellaneous 

§1209.70    Right  of  the  Sacretary. 

AH  fiscal  matters,  programs,  pilans,  or 
projects,  rales  or  regulations,  reports,  or 
other  substantive  actions  proposed  and 
prepared  by  the  Council  shall  be 
submitted  to  the  Secretary  for  approval. 

§  1209.71    Suspension  or  tennination. 

(a)  Whenever  the  Secretary  finds  that 
"this  subpart  or  any  provision  thereof 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act,  the 
Secretary  shall  terminate  or  suspend  the 
operation  of  this  subpart  or  such 
provision  thereof. 

{b)(l)  Five  years  after  the  date  on 
which  this  subpart  becomes  effective, 
the  Secretary  shall  conduct  a 
referendum  among  producers  and 
importers  to  determine  whether  they 
favor  continuation,  termination,  or 
suspension  of  this  subpart. 

(2)  Effective  beginning  three  years 
after  the  date  on  which  this  subpart 
becomes  effective,  the  Secretary,  on 
request  of  a  representative  group 
comprising  30  percent  or  more  of  the 
number  of  mushroom  producers  and 
importers,  may  conduct  a  referendum  to 
determine  whether  producers  and 
importers  favor  termination  or 
suspension  of  this  subpart. 

(3)  Whenever  the  Secretary 
determines  that  suspension  or 
termination  of  this  subpart  is  favored  by 
a  majority  of  the  mushroom  producers 
and  importers  voting  in  a  referendum 
under  paragraphs  (b)  (1)  or  (2)  of  this 
section  who,  during  a  representative 
period  determined  by  the  Secretary, 
have  been  engaged  in  producing  and 
importing  mushrooms  and  \fho,  on 
average,  annually  produced  and 
imported  more  than  50  percent  of  the 
volume  of  mushrooms  produced  and 
imported  by  eli  those  producers  and 
importers  voting  in  the  referendum,  the 
Secretary  shall: 


(i]  Suspend  or  terminate,  as 
appropriate,  collection  of  assessments 
within  six  months  after  making  such 
determination',  and 

(ii)  Suspend  or  terminate,  as 
appropriate,  all  activities  under  this 
subpart  in  an  orderly  maimer  as  soon  as 
practicable. 

{4]  Referenda  conducted  under  this 
subsection  shall  be  conducted  in  such 
manner  as  the  Secretary  may  prescribe. 

§  1209.72    Proceedings  after  termination. 

(a)  Upon  the  termination  of  this 
subpart  the  Council  shall  recommend 
not  more  than  five  of  its  members  to  the 
Secretary  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
Council.  Such  persons,  upon  designation 
by  the  Secretary,  shall  become  trustees 
of  all  the  funds  and  property  owned,  in 
the  possession  of,  or  under  the  control  of 
the  Council,  including  any  claims  unpaid 
or  property  not  delivered,  or  any  other 
claim  existing  at  the  time  of  such 
termination. 

(b)  The  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2]  Carry  out  the  obligations  of  the 
Council  under  any  contract  or 
agreement  entered  into  by  it  under  this 
subpart; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements,  and  deliver 
all  property  on  hand  together  with  all 
books  and  records  of  the  Council  and  of 
the  trustees,  to  such  persons  as  the 
Secretary  may  direct;  and 

(4)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  persons  full  title  and  right  to 
all  of  the  funds,  property,  and  claims 
vested  in  the  Council  or  the  trustees 
under  this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  under  this 
subpart  shall  be  subject  to  the  same 
obligations  imposed  upon  the  Council 
and  upon  the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  turned  over  to  the 
Secretary  to  be  used,  to  the  extent 
practicable,  in  the  interest  of  continuing 
one  or  more  of  the  promotion,  research, 
consumer  information,  or  industry 
information  programs,  plans,  or  projects 
authorized  under  this  subpart 

§1209.73    Effect  of  tennination  or 
amendfnent 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  rule  and  regulation 
issued  imder  this  subpart,  or  the 


issuance  of  any  amendment  to  such 
provisions,  shall  not: 

(a)  Affect  or  waive  any  right  duty, 
obligation,  or  liability  that  shall  have 
arisen  or  may  hereafter  arise  in 
connection  widi  any  provision  of  this 
subpart  or  any  such  rules  or  regulations; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  sach  rwles  or 
regulations;  or 

(c)  AHect  or  impair  any  rights  or 
remedies  of  the  United  States,  the 
Secretary,  or  any  person  wiih  respect  to 
any  sach  violation. 

§1209.74    Personal  HabiUty. 

No  member  or  employee  of  the 
Council  shall  be  held  personally 
responsible,  either  individually  or 
jointly,  in  any  way  whatsoever,  to  any 
person  for  errors  in  judgement  mistakes, 
or  other  acts  of  either  commission  or     . 
omission  of  such  member  or  enployee 
under  this  subpart,  except  for  acts  of 
dishonesty  or  willful  misconduct 

§  1209.75    Patents,  copyrights,  imrenliORS, 
publications,  and  product  tonmilatlons. 

Any  patents,  copyrights,  inventions, 
publications,  or  product  formulations 
developed  through  the  use  of  funds 
received  by  the  Council  under  this 
subpart  shall  be  the  property  of  the 
United  States  Government  as 
represented  by  the  Council  and  shall, 
along  widi  any  rents,  royalties,  residual 
payments,  or  other  income  from  the 
rental,  sale,  leasing,  franchising,  or  other 
uses  of  such  patents,  copyrights, 
inventions,  publications,  or  product 
formulations  inure  to  the  benefit  of  the 
Council  and  be  considered  income 
subject  to  the  same  fiscal,  budget  and 
audit  controls  as  other  funds  of  the 
Council.  Upon  termination  of  tfiis 
subpart.  S  1209.72  shall  apply  to 
determine  disposition  of  all  such 
property. 

§  1209.76    Amendments. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Council  or  by  any  interested  person 
affected  by  the  provisions  of  the  Act. 
including  the  Secretary. 

§1209.77    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person  or  circumstances 
is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  the 
applicability  thereof  to  other  persons  oc 
circumstances  shall  not  be  affected 
thereby. 
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Proposed  Provisions  to  the  Mushroom 
Promotion,  Research,  and  Consumer 
Information  Order  Submitted  by  United 
Foods,  Inc. 

United  Foods,  Inc.  proposed  the 
following  specific  provisions  for 
inclusion  in  any  promotion  and  research 
order: 

For  Inclusion  in  §  1209.14 

Producer — Producer  means  any 
person  engaged  in  the  production  of 
mushrooms  who  owns  or  shares  the 
ownership  and  risk  of  loss  of  such 
mushrooms  and  who  produces  on 
average  over  500.000  pounds  of 
mushrooms  per  year. 

For  Inclusion  in  §  1209.18 

Research — Research  means  any  type 
of  study  to  advance  the  image, 
desirability,  production,  product 
development,  quality  or  nutritional 
value  of  mushrooms  except  that  such 
term  shall  not  include  any  study  of 
methods  or  programs  to  control  the 
production  of  mushrooms. 

For  Inclusion  in  §  1209.38(j) 

The  Council  shall  not  contract  with 
any  person  who  is  a  producer  or 
importer  for  the  purpose  of  mushroom 
research,  promotion,  or  advertising. 

For  Inclusion  in  §  1209.39 

The  Council  shall  submit  to  the 
Secretary  and  all  contributing  producers 
and  importers,  a  report  at  the  end  of 
each  fiscal  year  which  includes  an 
independent  audit  of  its  books  and 
records.  The  annual  report  to  the 
Secretary  and  contributing  producers 
and  importers  shall  include  the  follow- 
up  independent  cost/benefit  analysis  of 
each  completed  program,  plan  or 
project. 

For  Inclusion  in  §  1209.40 

The  Council  shall  ensure  that  funds 
are  expended  by  the  Council  into 
mushroom  market  areas  in  reasonable 
proportion  to  the  assessments  collected 
from  producers  in  those  areas. 

For  Inclusion  in§  1209.40 

Prior  to  submitting  to  the  Secretary  for 
approval,  any  program,  plan  or  project 
for  mushroom  promotion,  research, 
advertising,  or  information,  the  Council 
shall  cause  to  be  conducted  an 
independent  cost/benefit  analysis  of 
such  contract.  The  result  of  such 
analysis  shall  be  included  with  the 
submission  to  the  Secretary.  The 
Secretary  shall  not  approve  any  such 
proposed  program,  plan  or  project 
unless  in  the  Secretary's  opinion,  the 
benefits  will  substantially  outweigh  the 
costs.  The  Council  shall  have  conducted 


an  independent,  annual  follow-up  cost/ 
benefit  analysis  of  each  on-going  or 
completed  program,  plan  or  project  for 
mushroom  promotion,  research, 
advertising  or  information. 

For  Inclusion  in  §  1209.40(a) 

Nothing  in  this  subtitle  may  be 
construed  to  provide  for  the  control  of 
production  or  otherwise  limit  the  right  of 
individual  producers  to  produce 
mushrooms. 

For  Inclusion  in  §  1209.40(a) 

The  Mushroom  Council  is  prohibited 
from  using  any  funds  collected  under 
this  Act  or  otherwise  collected  to 
directly  or  indirectly  develop,  study, 
evaluate,  hold  meetings,  prepare  reports 
or  publish  documents  or  articles 
regarding  the  control  of  mushroom 
production. 

For  Inclusion  in  §  1209.50 

No  funds  collected  under  this  Act 
shall  be  used  to  reimburse,  defray,  or 
make  payment  of  costs  incurred  in 
developing,  drafting,  studying,  lobbying 
on  or  promoting  the  legislation 
authorizing  this  order.  Such  prohibition 
includes  reimbursement,  defrayment  or 
payment  to  industry  organizations, 
individual  producers  or  companies, 
lawyers,  law  firms  or  consultants. 

For  Inclusion  in  §  1209.53 

The  Mushroom  Council  is  prohibited 
from  using  any  funds  collected  under 
this  Act  or  otherwise  collected  to 
directly  or  indirectly  lobby  on  behalf  of, 
advocate,  promote  or  support  any 
program  to  control  the  production  of 
mushrooms. 

For  Inclusion  in  §  1209.60 

Producer  status  shall  be  verified 
annually  by  requiring  all  persons  who 
produce  mushrooms  to  submit  their  level 
of  production  to  the  Council.  Such 
reports  shall  be  certified  by  an 
independent  auditor. 

For  Inclusion  in  §  1209.60 

The  Secretary  shall  require  that  all 
persons  producing  or  importing 
mushrooms  in  the  United  States  certify 
through  an  independent  auditor  and 
report  to  the  Council  and  the  Secretary 
the  amount  of  mushrooms  produced  or 
imported  annually  in  order  that  proper 
assessments  be  made.  Persons  who 
produce  or  import  less  than  500,000 
pounds  annually  shall  also  be  required 
to  certify  through  an  independent 
auditor  and  report  to  the  Council  and 
the  Secretary  their  level  of  production  or 


importation  in  order  to  justify  their 
exemption  from  assessments. 

Dated:  September  30. 1991. 
Kenneth  C.  Clayton. 
Acting  Administrator. 
(FR  Doc.  91-23965  Filed  10-3-91;  8:45  am) 

MLUNQ  COM  3410-02-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Oock«t  No.  91-NM-157-AD] 

Airworthiness  Directives;  SAAB-Scania 
Models  SF-340A  and  SAAB  3408 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  SAAB-Scania 
Models  SF-340A  and  SAAB  340B  series 
airplanes,  which  would  require 
replacement  of  the  lavatory  circuit 
breaker  and  accomplishment  of  an 
operational  test.  This  proposal  is 
prompted  by  a  report  that  the  wire  to  the 
lavatory  can  overheat  when  there  is  a 
failure  in  the  lavatory  electrical  system. 
This  condition,  if  not  corrected,  could 
result  in  a  possible  wire  overload  and 
resultant  smoke  and/or  fire  in  the  cabin. 
DATES:  Comments  must  be  received  no 
later  than  November  14, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
157-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  SAAB-Scania  AB,  Product  Support, 
S-581.88,  Linkoping,  Sweden.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
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should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  speciflcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact. ' 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-157-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  Luftfartsverket  (LFV).  which  is 
the  airworthiness  authority  of  Sweden, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
has  notified  the  FAA  of  an  unsafe 
condition  which  may  exist  on  certain 
SAAB-Scania  Models  SF-340A  and 
SAAB  340B  series  airplanes.  An  internal 
review  by  the  manufacturer  has 
revealed  that  the  wire  to  the  lavatory 
can  overheat  when  there  is  a  failure  in 
the  lavatory  electrical  system.  This 
condition,  if  not  corrected,  could  result 
in  a  possible  wire  overload  and 
resultant  smoke  and/or  fire  in  the  cabin. 

SAAB  has  issued  Service  Bulletin  340- 
25-181.  dated  March  7, 1991.  which 
describes  procedures  for  replacement  of 
the  lavatory  circuit  breaker  and 
accomplishment  of  an  operational  test. 
The  LFV  has  classified  this  service 
bulletin  as  mandatory,  and  has  issued 
Swedish  Airworthiness  Directive  1-045 
addressing  this  subject. 

This  airplane  model  is  manufactiu^d 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  replacement  of  the 
lavatory  circuit  breaker  and 


accomplishment  of  an  operational  test  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  121  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  estimated  cost  for  required  parts  is 
$50  per  airplane.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $12,705. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291.  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulato.ry  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Saab-Scania:  Docket  No.  91-NM-157-AD. 

Applicability:  Model  SF-340A  series 
airplanes,  serial  numbers  004  through  159; 
and  Model  SAAB  340B,  serial  numbers  160 
through  169,  and  171  through  219;  equipped 


with  a  forward  or  aft  lavatory;  certir<cated  in 
any  category. 

Cowpliance:  Required  as  indicated,  unless 
previously  accomplished.  To  prevent  a 
possible  wire  overload  and  resultant  smoke 
and/or  fire  in  the  cabin,  accomplish  the 
following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  replace  the  lavatory  circuit 
breaker,  IMG  (IDA  size],  with  circuit  breaker, 
IMG  (7.5A  size),  and  perform  an  operational 
test,  in  accordance  with  SAAB  Service 
Bulletin  340-25-181.  dated  March  7, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  A\M-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
tluDugh  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch.  ANM- 113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  SAAB- 
Scania  AB,  Product  Support,  S-581.8a 
Linkbping,  Sweden.  These  documents  may  be 
examined  at  the  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton.  Washington. 

Issued  in  Renton,  Washington,  on 
September  13. 1991. 
Darrall  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  91-23981  Filed  10-3-91;  8:45  am] 

nUJIM  CODE  4t10-1*-lt 


14  CFR  Part  39 

[Docket  No.  91-NM-139-AO] 

Airworthiness  Directives;  SAAB-ScanIa 
Model  SAAB  3406  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  SAAB-Scania 
Model  SAAB  340B  series  airplanes, 
which  would  require  a  one-time  visual 
inspection  of  the  iimer-wing  fuel  tanks 
to  detect  foreign  objects,  and  removal  of 
foreign  objects,  if  found.  This  proposal  is 
prompted  by  a  recent  report  of  extensive 
wing  damage  due  to  overpressurization 
during  refueling  caused  by  blockage  of 
the  venUine  between  the  inner  and  outer 
fuel  cells.  This  condition,  if  not 
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corrected,  could  result  in  reduced 
structural  integrity  of  the  wings. 
DATES:  Comments  must  be  received  no 
later  than  November  14, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
139-AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  SAAB-Scania  AB,  Product  Support, 
S-581.88,  Linkoping,  Sweden.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Mark  Quam.  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  hght  of  the  comments  received. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concemed-with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-139-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  of  Sweden, 
in  accordance  with  existing  provisions 


of  a  bilateral  airworthiness  agreement, 
has  notified  the  FAA  of  an  unsafe 
condition  which  may  exist  on  certain 
SAAB-Scania  Model  SAAB  340B  series 
airplanes.  There  has  been  a  recent 
report  of  extensive  damage  found  on  the 
inner  integral  fuel  cell  of  the  left  wing 
which  occurred  during  pressure 
refueling  of  the  airplane.  A  cubical 
shaped  piece  of  foam  found  in  the  cell 
had  blocked  the  ventline  between  the 
inner  and  outer  fuel  cells,  causing 
overpressurization  and  deformation  of 
the  ribs  and  wing  skin.  The  foam 
appeared  to  have  been  left  in  the  wing 
tank  during  production.  This  condition, 
if  not  corrected,  could  result  in  reduced 
structural  integrity  of  the  wings. 

SAAB  has  issued  Service  Bulletin  340- 
28-013,  dated  March  14, 1991,  which 
describes  procedures  to  perform  a  one- 
time visual  inspection  of  the  irmer-wing 
fuel  tanks  to  detect  foreign  objects,  and 
removal  of  foreign  objects,  if  found.  The 
LFV  has  classified  this  service  bulletin 
as  mandatory,  and  has  issued  Swedish 
Airworthiness  Directive  SAD  1-046 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  a  one-time  visual 
inspection  of  the  inner-wing  fuel  tanks 
to  detect  foreign  objects,  a  reporting  of 
the  findings  as  a  result  of  the  inspection, 
and  removal  of  foreign  objects,  if  found, 
in  accordance  with  the  service  bulletin 
previously  described.  This  AD  would 
also  require  repetitive  inspections  of  the 
inner-wing  fuel  tanks. 

It  is  estimated  that  32  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $8,800. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 


For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291.  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  {44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  AviaUon  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39--{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [AmendMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

SAAB-Scania:  Docket  No.  91-NM-139-AD. 

Applicability:  Model  SAAB  340B  series 
airplanes,  Serial  Numbers  160  through  226. 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  structural  integrity  of 
the  wings,  accomplish  the  following: 

(a)  Within  250  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a  visual 
inspection  of  the  inner-wing  fuel  tanks  for 
foreign  objects  that  could  block  or  restrict  the 
flow  of  fuel  between  the  outer  and  iimer  fuel 
tanks,  in  accordance  with  SAAB  Service 
Bulletin  340-28-013,  dated  March  14. 1991. 

(b)  If  foreign  objects  are  found  as  a  result 
of  the  inspection  required  by  paragraph  (a)  of 
this  AD,  prior  to  further  flight,  remove  the 
foreign  objects;  submit  a  report  of  such 
findings  to  SAAB  Aircraft  Product  Support,  in 
accordance  with  SAAB  Service  Bulletin  340- 
28-013.  dated  March  14. 1991:  and  perform 
additional  inspections  in  a  manner  approved 
by  the  Manager,  Standardization  Branch. 
FAA.  Transport  Airplane  Directorate. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  96- 
511)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 
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(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,' 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  SAAB- 
Scania  AB.  Product  Support,  S-581.88. 
Linkdping,  Sweden.  These  documents  may  be 
examined  at  the  FAA.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate,  1801 
Lind  Avenue  SW.,  Renton.  Washington. 

Issued  in  Renton,  Washington,  on 
September  13, 1991. 
Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-23980  Filed  10-3-fll;  8:45  am] 

WLUNG  CODE  WIO-IS-M 


14  CFR  Pari  39 

,  [Docket  Na  91-NM-165-AD] 

Airworthin«M  Directives;  Aerospatiale 
■Model  ATR42-300  and  ATR42-320 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale 
Model  ATR42-300  and  ATR42-320 
series  airplanes,  which  would  require  a 
one-time  inspection  of  the  main  landing 
gear  (MLG)  fastener  holes  to  detect 
fatigue  cracks,  and  repair,  if  necessary; 
the  installation  of  certain  reinforcement 
flttings  on  certain  structural 
components;  and  cold  working  of  certain 
fastener  holes.  This  proposal  is 
prompted  by  fatigue  testing  by  the 
manufacturer  which  has  identified 
fatigue  damage  in  the  landing  gear  bay 
area  in  line  with  Frame  25  and  Stringer 
15.  This  condition,  if  not  corrected,  could 
result  in  the  collapse  of  the  MLG. 
DATES:  Comments  must  be  received  no 
later  than  November  12. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duphcate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Attention: 


Airworthiness  Rules  Docket  No.  91-NM- 
165-AD,  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Woodford  Boyce,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2137.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPl^MENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  speciRed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-165-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  Direction  G6n§rale  de  1' Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Aerospatiale 
Model  ATR42-300  and  ATR42-320 
series  airplanes.  Results  of  fatigue 
testing  by  the  manufacturer  have 
identified  fatigue  damage  in  the  landing 


gear  bay  area  in  line  with  Frame  25  and 
Stringer  15.  Fatigue  damage,  such  as 
cracking,  if  not  detected  and  corrected, 
could  result  in  the  collapse  of  the  main 
landing  gear. 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-53-0043,  Revision  4, 
dated  April  30, 1991,  which  describes 
procedures  to  perform  installation  of 
new  machined  reinforcement  fittings  on 
the  MLG;  a  one-time  eddy  current 
inspection  of  the  MLG  fastener  holes  to 
detect  cracks,  and  repair  of  cracks; 
installation  of  doublers  on  Stringer  15  at 
Frame  25  on  the  reinforcement  plate: 
and  cold  working  of  the  NfLG  fastener 
holes.  The  French  DGAC  has  classified 
this  service  bulletin  as  mandatory,  and 
has  issued  Airworthiness  Directive  90- 
163-031(B)  addressing  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  installation  of  new 
machined  reinforcement  fittings  on  the 
MLG;  a  one-time  eddy  current 
inspection  of  the  MLG  fastener  holes  to 
detect  fatigue  cracks,  and  repair,  if 
necessary;  installation  of  doublers  on 
Stringer  15  at  Frame  25  on  the 
reinforcement  plate;  and  cold  working  of 
the  MLG  fastener  holes.  These  actions 
would  be  required  to  be  performed  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  77  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  82 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  required  parts  will  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $347,270. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  diat  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
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Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foilows: 

Autfaorlty:  49  U.SC  1354(a),  1421  and  1423: 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
lafniary  12, 1983):  and  14  CFR  11.88. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aerospatiale  Docket  No.  91-NM-165-AO. 

Applicability:  Model  ATR42-300  and 
ATR42-320  series  airplanes:  as  listed  in 
Aerospatiale  Service  Bulletin  ATR42-53- 
0043.  Revision  4.  dated  April  30, 1991: 
pertiftcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  collapse  of  the  main  landing 
gear,  accompKsfa  the  following: 

(a)  Prior  to  the  accumulatioa  of  10.000 
landings  since  new,  or  witliin  30  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  accomplish  the  following  in 
accordance  «vith  Aerospatiale  Service 
Bulletin  ATR42-53-0043,  Revision  4,  dated 
April  3a  1991: 

(1)  Install  a  new  machined  reinforcement 
fitting  (Modification  1281)  on  the  left  and 
right  sides  of  the  main  landing  gear  (MLG)  in 
accordance  with  the  service  bulletin. 

(2)  Perfonn  a  one-time  eddy  current 
inspection  of  the  fastener  holes  on  the  left 
and  right  sides  of  the  MLG  to  detect  fatigue 
cracks  in  accordance  with  the  service 
bulletin.  If  any  cracks  are  found,  prior  to 
further  flight  repair  in  accordance  with  the 
service  bulletin. 

(3)  Install  doublets  on  Stringer  IS  at  Frame 
25  on  the  reinforcement  plate  in  accordance 
with  the  service  buUetin. 

(4)  Perform  cold  working  procedures  of  two 
fastener  holes  on  the  left  and  right  sides  of 
the  MLG  in  accordance  with  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 


provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  conoir  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.198  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
Aerospatiale,  316  Route  de  Bayonne.  31060 
Toulouse,  Cedex  03.  France.  These 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington. 

Issued  in  Renton,  Washington,  on 
September  12. 1901. 
Darrell  M.  Pedenon. 

Acting  Manager.  Tranaport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-23977  Filed  10-^-91;  6:45  am) 
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14  CFR  Part  39 

[Docket  No.  91-NM-153-AD] 

AlrwortMnest  Olracttves;  Boeing 
Model  757  Serlee  Akptanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  iA  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  would  require  a 
visual  inspection  or  functional  test  of 
the  fuel  shutoff  valves  (spar  valves)  and 
fuel  crossfeed  valve;  and.  if  necessary, 
removal  and  re-installation  of  the  valve. 
This  proposal  is  prompted  by  a  report  of 
a  fuel  crossfeed  valve  that  was 
incorrectly  installed  during  factory 
assembly  and  would  not  close  fully. 
This  condition,  if  not  corrected,  would 
result  in  a  valve  which  could  not  close 
fully,  thereby  allowing  fuel  to  flow  to  the 
nacelle  during  an  engine  Bre. 
DATES:  Comments  must  be  received  no 
later  than  November  14. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
153-AD,  1601  Ijnd  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 


from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jeffrey  E.  Duven.  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch, 
ANM-140S;  telephone  (206)  227-2688. 
Mailing  address:  FAA,  Northwest 
Mountain  Re^on.  Transport  Airplane 
Directorate,  1601  lind  Avenue  SW., 
Renton.  Washington  98055-405a 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  coounents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  follovmg 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-153-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

There  has  been  a  report  of  a  fuel 
crossfeed  valve  on  a  Boeing  Model  757 
series  airplane  that  was  installed 
upside-down  during  factory  assembly. 
This  resulted  in  a  crossfeed  valve  which 
could  not  close  fully,  although  it  would 
indicate  that  it  was  closed  when 
selected  "closed."  This  condition  was 
discovered  by  an  operator  when,  during 
fiight,  fuel  transferred  fit>m  the  left  fuel 
tank  to  the  right  fuel  tank,  although  the 
crossfeed  valve  indicated  "closed." 
During  the  investigation  of  this  event  it 
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was  also  determined  that  if  a  fuel 
shutofT  valve  on  a  Boeing  Model  757 
series  airplane  was  installed  upside- 
down,  it  too  could  not  close  fully, 
although  it  would  indicate  "closed."  The 
engine  shutoff  valve  in  the  engine  fuel 
control  also  operates  when  the  fuel 
shutoff  valve  (spar  valve)  is  selected 
open  or  closed.  Therefore,  an  incorrectly 
installed  fuel  shutoff  valve  would  not 
normally  be  discovered  until  it  was 
required  to  shut  off  the  flow  of  fuel,  for 
example,  because  of  a  leak  in  an  engine 
fuel  line.  Existing  factory  testing  would 
not  determine  if  a  fuel  crossfeed  or 
shutoff  valve  were  installed  upside- 
down.  This  condition,  if  not  corrected, 
would  result  in  a  valve  which  could  not 
close  fully,  thereby  allowing  fuel  to  flow 
to  the  nacelle  during  an  engine  fire. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Letter  757-SL-2&- 
8-A,  dated  June  5, 1991,  which  describes 
procedures  for  a  visual  inspection  and  a 
functional  test  to  determine  if  the  fuel 
crossfeed  valve  and  both  the  left  and 
right  fuel  shutoff  valves  are  installed 
correctly;  and  provides  instructions  for 
the  removal  and  correct  re-installation 
of  each  incorrectly  installed  valve. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  same  type 
design,  an  AO  is  proposed  which  would 
require  a  visual  inspection  or  a 
functional  test  to  determine  if  the  valves 
are  correctly  installed  and,  if  necessary, 
the  removal  and  re-installation  of  the 
valve(s],  in  accordance  with  the  service 
letter  previously  described. 

There  are  approximately  352  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  129  airplanes  of  U.S. 
registry  would  be  affected  by  this  AO, 
that  it  would  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  flgures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $42,570. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOlT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 


26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AuAority:  46  U.S.C.  13&4(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

S  39.13    [AiiMnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  itew  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-15^AD. 

Applicability:  Model  757  series  airplanes, 
as  listed  in  Boeing  Service  Letter  757-SL-28- 
8-A  dated  ]un«  &,  1991,  certificated  in  any 
category. 

Compliance:  Required  within  the  next  3,000 
hours  time- in -service  after  the  effective  date 
of  this  AD,  unless  previously  accomplished. 

To  assure  that  the  fuel  crossfeed  valve  and 
fuel  shutoff  valves  close  fully,  accomplish  the 
following; 

(a)  Perform  a  visual  inspection  or  a 
functional  test  of  the  fuel  crossfeed  valve  and 
fuel  shutoff  valves  to  determine  if  the  valves 
are  correctly  installed,  in  accordance  with 
Boeing  Service  Letter  757-SL-28-8-A  dated 
)une  5, 1901.  If  an  incorrectly  installed  valve 
is  found,  prior  to  further  flight,  remove  and 
re-install  it  correctly,  in  accordance  with  the 
service  letter. 

(b)  Within  30  days  after  accomplishing  the 
inspection  or  functional  test  required  by 
paragraph  (a)  of  this  AD.  submit  a  report  of 
the  inspection  or  test  hndings  from  which  it  is 
determined  that  the  fuel  crossfeed  valve  or 
fuel  shutoff  valves  were  incorrectly  installed, 
to:  Manager.  Seattle  Aircraft  Certification 
Office.  FAA.  Northwest  Mountain  Region. 
1601  Lind  Avenue  SW.,  Renton,  Washington 
98055:  rapid  fax:  (206)  227-1181;  telex  756366. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provision  of  the 
Paperwork  Reduction  Act  of  1960  (Pub.  L  96- 
511)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 


be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(d)  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.107  and  21.199  to 
operate  airplanes  to  a  bate  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle,  Washington  98124.  These  documents 
may  l>e  examinMl  at  the  FAA  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW..  Renton. 
Washington. 

Issued  in  Renton,  Washington,  on 
September  13, 1991. 
Dairell  M.  Pedetson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  91-23978  Filed  10-3-01;  8:45  am) 
BILiJNO  cooc  «»ie-i»-M 


14CFRPart39 

[Docket  No.  91-NM-181-AD] 

Airworthiness  Directives;  Qeneral 
Dynamics  Convair  Model  340, 440,  and 
C-131  (Military)  Series  Airplanes, 
Including  Those  Modified  for  Turt>o- 
propeller  Power 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  all  General 
Dynamics  Model  34a  440  and  C-131 
(Military)  series  airplanes,  which 
currently  requires  structural  inspections, 
and  repair  or  replacement,  as  necessary 
to  ensure  continued  airworthiness.  This 
action  would  require  more  detailed 
inspections,  add  areas  to  be  inspected, 
require  the  use  of  improved  inspection 
methods  and  revise  certain  compliance 
times.  This  proposal  is  prompted  by  the 
analysis  of  new  data  submitted  in 
accordance  with  the  existing  AD.  This 
condition,  if  not  corrected,  could  result 
in  the  compromise  of  the  structural 
integrity  of  these  airplanes. 
dates:  Comments  must  be  received  iio 
later  than  November  14, 1991. 
addresses:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Moimtain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
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Airworthiness  Rules  Docket  No.  91-NM 
181-AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  General  Dynamics/Convair 
Division,  Lindberg  Field  Plant,  P.O.  Box 
85377,  San  Diego,  California  92138, 
Attention:  Derek  Trusk.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  S.W.,  Renton,  Washington, 
or  the  Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Street,  Long 
Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch.  ANM-123L.  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach  California 
90806-2425;  telephone  (213)  98&-5237. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  dupUcate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/pubhc  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressedL  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-181-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  August  17, 1988,  the  FAA  issued 
AD  88-22-06,  Amendment  39-6006  (53 
FR  41157,  October  20, 1988).  applicable 
to  General  Dynamics  Model  340,  440, 
and  C-131  series  airplanes,  to  require 
structural  inspections,  and  repair  or 


replacement,  as  necessary  to  ensure 
continued  airworthiness  of  these 
airplanes.  Reports  of  inspection  results 
are  also  required.  That  action  was 
prompted  by  a  structural  evaluation 
which  identified  certain  significant 
structural  components  to  inspect  for 
fatigue  cracks  as  these  airplanes  reach 
and  exceed  the  manufacturer's  original 
economic  design  life.  Fatigue  cracks  in 
these  areas,  if  not  detected  in  a  timely 
manner  and  corrected,  could 
compromise  the  structural  integrity  of 
these  airplanes. 

Since  issuance  of  that  AD,  the 
manufacturer  has  received  and  analyzed 
reports  of  affected  operators'  inspection 
results  and  has  identified  additional 
structural  components  that  must  be 
inspected  as  part  of  the  Supplemental 
Inspection  Document  (SID)  program. 
Data  received  also  indicate  that 
improved  or  more  detailed  inspection 
methods  should  be  used  for  certain 
currently-required  inspections  and  thai 
certain  compUance  times  should  be 
revised. 

The  FAA  has  reviewed  and  approved 
General  Dynamics,  Convair  Division. 
"Supplemental  Inspection  Document 
(SID).  Model  340/440,"  Report  No.  ZS- 
340-1000,  Revision  1,  dated  April  15, 
1991  (including  Addenda  L  II.  and  ID). 
This  revision  adds  more  detailed 
inspections,  additional  inspection  areas, 
and  improved  inspection  methods  to  the 
original  version  of  the  SID;  and  revises 
certain  recommended  times  for  the 
accomplishment  of  various  inspections 
and  other  actions.  The  intent  of  these 
changes  to  the  original  SID  is  to  identify 
and  correct  problems  associated  with 
fatigue  in  a  more  timely  manner. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  88-22-06 
with  a  new  airworthiness  directive  that 
would  require  additional  inspections, 
more  detailed  inspections,  the  use  of 
improved  inspection  methods,  and 
revised  accomplishment  schedules  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  320  General 
Dynamics  Model  340,  440,  and  C-131 
(Military)  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  240  airplanes  of  U.S. 
registry  and  25  U.S.  operators  would  be 
affected  by  this  AD.  Incorporation  of  the 
Supplemental  Inspection  Docimient 
(SQ3)  program  into  an  operator's 
maintenance  program,  as  originally 
required  by  AD  88-22-06,  is  estimated  to 
necessitate  1,000  manhours  per  airplane 
to  accompUsh.  The  incorporation  of 
additional  inspection  procedures  of  the 
proposed  AD  action  would  require 


approximately  50  additional  manhours 
per  aircraft,  and  20  hours  per  operator  to 
incorporate  these  inspections  into  the 
maintenance  program.  The  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  cost  to  U.S. 
operators  to  incorporate  the  SID 
program  revisions  is  estimated  to  be 
$687,500;  the  total  cost  to  U.S.  operators 
to  incorporate  the  SID  is  estimated  to  be 
$13,887,500. 

The  recurring  inspection  cost  to  the 
affected  operators,  as  originally  required 
by  AD  88-22-06,  is  estimated  to  be  500 
manhours  per  airplane  per  year  at  an 
average  cost  of  $55  per  manhour.  There 
are  no  additional  recurring  inspection 
costs  by  this  proposed  AD  action. 
Therefore,  the  total  cost  of  recurring 
inspections  is  estimated  to  be  $6,600,000. 

Based  on  the  above  figures,  the  total 
cost  impact  of  this  AD  is  estimated  to  be 
$13,887,500  for  the  first  year,  and 
$6,600,000  for  each  year  thereafter. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  l(M(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

939.13    [AiMnd«dl 
2.  Section  39.13  is  amended  by 

removing  Amendment  39-6006  and  by 
adding  the  following  new  airworthiness 
directive: 

General  DynamlcK  Docket  No.  91-NM-lBl- 

AD.  Supersedes  AD  88-22-06. 

Applicability:  Applies  to  Model  340,  440, 
and  C-131  (Military)  series  airplanes,  all 
serial  numbers,  certificated  in  any  category, 
including  those  modified  for  turi>o-propel!er 
power. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished.  To  ensure  the 
continuing  structural  integrity  of  these 
airplanes,  accomplish  the  following: 

(a)  Within  one  year  after  November  21, 
1988  (the  effective  date  of  Amendment  3^ 
6006,  AD  88-22-06),  incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  which  provides  for 
inspection  of  the  Principal  Structural 
Elements  (PSE)  defmed  in  section  3  of 
General  Dynamics,  Convair  Division, 
"Supplemental  Inspection  Document  (SID), 
Model  340/440,"  Report  No.  ZS-340-1000. 
dated  November  14, 1986;  Addendum  I,  dated 
April  14, 1987;  Addendttm  U,  dated  May  4. 
1987;  and  Addendum  III  dated  August  4, 1987. 
The  non-destructive  inspection  techniques  set 
forth  in  the  SID  provide  acceptable  methods 
for  accomplishing  the  inspections  required  by 
this  AD.  All  inspection  results  (negative  or 
positive)  must  be  reported  to  General 
Dynamics,  in  accordance  with  the 
instructions  in  the  SID. 

(b)  Within  six  months  after  the  effective 
date  of  this  AD,  incorporate  a  revision  into 
the  FAA-approved  maintenance  inspection 
program  which  provides  for  inspection  of  the 
Principle  Structural  Elements  (PSE)  defmed  in 
section  3  of  General  Dynamics,  Convair 
Division,  "Supplemental  Inspection 
Document  (SID),  Model  340/440,"  Report  No. 
ZS-34O-100O,  Revision  1,  dated  April  IS,  1991; 
including  Addenda  I,  II,  and  III,  all  dated 
April  15, 1991.  The  nondestructive  inspection 
techniques  set  forth  in  the  SID  provide 
acceptable  methods  for  accomplishing  the 
inspections  required  by  this  AD.  All 
inspection  results  (negative  and  positive) 
must  be  reported  to  General  Dynamics,  in 
accordance  with  the  instruction  in  the  SID. 

(c)  Cracked  structure  detected  during  the 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD  must  be  repaired  or  replaced,  prior  to 
further  flight,  in  accordance  with  General 
Dynamics.  Convair  Division,  "Supplemental 
Inspection  Docimient  (SID),  Model  340/440," 
Repori  No.  ZS-340-lOOa  dated  November  14. 
1986;  or  Revision  1,  dated  April  15, 1991. 

(d)  All  of  the  information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (Pub.  L  96-511)  and  have  been  assigned 
OMB  Control  Number  2120-0056. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMT),  who  may  concur  or  comment 
and  then  send  it  to  the  Manager,  Los  Angeles 
AGO. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  the 
General  Dynamics/Convair  Division. 
Lindberg  Field  Plant.  P.O.  Box  85377,  San 
Diego,  California  92138,  Attention:  Derek 
Trusk.  These  documents  may  be  examined  at 
the  FAA^  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington,  or  the  Los 
Angeles  Aircraft  Certification  Office,  3229 
East  Spring  Street  Long  Beach.  California. 

Issued  in  Renton,  Washington,  on 
September  13, 1901. 
Darrell  M.  Pedaraon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-23979  Filed  10-3-91;  8:45  am) 
mjjNO  cooc  mn-n^ 


14  CFR  Part  39 

[Docket  Na  91-NM-159-AO] 

Airworthiness  Directives^  SAAB-ScanIa 
Model  SF-340A  and  SAAB  340B  Series 
Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NfPRM), 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  SAAB-Scania 
Model  SF-340A  and  SAAB  340B  series 
airplanes,  which  would  require  the 
disconnection  of  electrical  power  to  the 
refuel/defuel  panel  lights.  This  proposal 
is  prompted  by  reports  of  arcing  and 
smoke  emanating  from  the  refuel/defuel 
panel  diuing  refueling.  This  condition,  if 
not  comected.  could  result  in  a  fire 
during  the  refueling  process. 
DATES:  Comments  must  be  received  no 
later  than  November  12, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Ehrectorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
159-AD,  1601  Lind  Avenue  S.W., 
Renton,  Washington  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam,  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 


2145.  Mailing  address:  FAA.  Northwest 
Moimtain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98065-4056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-159-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  Luftfartsverket  (LFV).  which  is 
the  airworthiness  authorit  of  Sweden,  in 
accordance  with  existing  provisions  of  a 
bilateral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  ertain  SAAB-Scania 
Model  SF-340A  and  SAAB  340B  series 
airplanes.  The  refueling  staff  recently 
reported  arcing  and  smoke  emanating 
from  the  refuel/defuel  panel  during 
refueling.  During  a  fleet  inspection,  a 
nimiber  of  panels  were  found  with 
evidence  of  arcing.  Investigation 
revealed  that  the  lighted  panels  crack 
with  age.  Moisture  collecting  in  the 
"  cracks  then  leads  to  shorting  and  the 
resultant  arcing. 

The  refuel/defuel  panel  on  these 
airplanes  is  located  approximately  four 
inches  from  the  refueling  receptacle. 
Residual  fuel  or  vapors  in  the  nozzle  or 
receptacle  may  slop  or  be  blown  toward 
the  panel.  This  condition,  when 
combined  with  an  arcing  panel,  could 
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result  in  a  fire  during  the  refueling 
proce::. 

The  LFV  has  issued  Swedish 
Airworthiness  Directive  (SAD)  No.  1- 
050,  which  describes  procedures  for 
disconnection  of  the  lights  in  the  refuel/ 
defuel  lighted  front  panel  (P/N  7239160- 
813,  colored  black]  on  the  refuel/defuel 
panel  assembly.  The  FAA  has  been 
advised  that  a  new  refuel/defuel  lighted 
front  panel  is  currently  being  developed. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  disconnection  of  the  lights 
in  the  refuel/defuel  lighted  front  panel 
(P/N  7239160-813,  colored  black)  on  the 
refuel/defuel  panel  assembly. 

This  is  considered  to  be  interim  action 
until  a  new  refuel/defuel  lighted  front 
panel  is  developed  and  available,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

It  is  estimated  that  121  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $19,965. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
js  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 


List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

SAAB-Scania:  Docket  No.  91-NM-159-AD. 

Applicability:  Model  SF-340A  series 
airplanes,  serial  numbers  004  through  159: 
and  SAAB  340B  series  airplanes,  serial 
numbers  160  and  subsequent  equipped  with 
a  lighted  front  panel  (P/N  7239160-813)  on  the 
refuel/defuel  panel  assembly  (P/N  7239160- 
502.  -503,  and  -504);  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished.  To  prevent  a  fire 
during  the  refueling  process,  accompUsh  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AO,  disconnect  the  lighting  to  the 
refuel/defuel  panel  lights  as  follows: 

(1)  Remove  the  refuel/defuel  panel 
assembly,  P/N  7239160-502,  -503,  or  -504,  as 
applicable,  in  accordance  with  the  Airplane 
Maintenance  Manual  (AMM)  28-21-05. 

(2)  With  the  refuel/defuel  panel  removed, 
loosen  the  four  screws  securing  the  lighting 
panel  to  the  front,  and  remove  the  rear  cover. 

(3)  Locate  the  lighting  panel  Jack  30  QA 
under  the  rear  cover,  and  remove  the  screw 
securing  the  wire  QA636-20.  Remove  the  wire 
from  Jack  30  QA,  and  reinstall  the  screw. 

(4)  Cap  and  stow  wire  QA636-20,  and 
reassemble  the  refuel/defuel  panel. 

(5)  Placard  the  lighting  panel  with  "Lights 
jnop." 

(6)  Reinstall  and  test  the  refuel/defuel 
panel  in  accordance  with  AMM  28-21-05. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  comphance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


Issued  in  Renton,  Washington,  on 
September  12, 1991. 
Dairall  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-23982  Filed  10-3-81;  8:45  am] 

BILUNO  COOC  4»10-1S-«i 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

29  CFR  Part  541 

Exemptions  From  Minimum  Wage  and 
Overtime  Compensation  Requirements 
of  ttie  Fair  L^bor  Standards  Act;  Public 
Sector  Employers 

agency:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

action:  Extension  of  comment  period  on 
proposed  rule. 

summary:  This  document  extends  the 
period  for  filing  written  comments  an 
additional  30  days  on  revisions  to 
regulations  governing  the  exemption 
from  the  minimum  wage  and  overtime 
compensation  requirements  of  the  Fair 
Labor  Standards  Act  for  executive, 
administrative  and  professional 
employees  employed  in  the  public 
sector.  The  Department  of  Labor  is 
taking  this  action  in  order  to  afford 
interested  parties  additional  time  to 
submit  comments. 

DATES:  Comments  must  be  received  on 
or  before  November  6, 1991. 
ADDRESS:  Submit  written  comments  to 
Samuel  D.  Walker,  Acting 
Adminisfrator,  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S-3502, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Commenters 
vyho  wish  to  receive  notification  of 
receipt  of  comments  are  requested  to 
include  a  self-addressed,  stamped  post 
card. 

FOR  FURTHER  INFORMATION  CONTACT. 
J.  Dean  Speer,  Director,  Division  of 
Policy  and  Analysis,  Wage  and  Hour 
Division,  Employment  Standards 
Adminisfration,  U.S.  Department  of 
Labor,  room  S-3506,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210; 
telephone  (202)  523-6412  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  6, 1991 
(56  FR  45824  through  45830),  the 
Department  of  Labor  published  two 
notices  concerning  revisions  to 
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regulations  governing  the  exemption 
from  the  minimum  wage  and  overtime 
pay  requirements  of  the  Fair  Labor 
Standards  Act  (FLSA)  for  executive, 
administrative  and  professional 
employees  employed  in  the  public 
sector,  as  follows:  (1)  An  interim  final 
rule  (56  FR  45824)  that  became  effective 
upon  publication,  which  also  requested 
comments,  for  a  special  exception  from 
a  certain  aspect  of  the  "salary  basis" 
test  for  public  sector  pay  systems  that 
deduct  pay  from  otherwise-exempt 
public  employees  for  absences  of  less 
than  a  day  for  personal  reasons  or 
illness  when  some  form  of  paid  leave  is 
not  used,  and  for  furloughs;  and  [2]  a 
notice  of  proposed  rulemaking  (56  FR 
45828)  to  allow  governmental  entities  to 
restore  the  exempt  status  of  their 
employees  under  such  pay  systems  if 
either  (A)  no  actual  deductions  were 
made  for  absences  of  less  than  a  day 
occurring  before  the  September  6, 1991, 
effective  date  of  the  interim  rule,  or  (B) 
deductions  that  were  made  for  absences 
of  less  than  a  day  occurring  before 
September  6, 1991,  are  reimbursed.  The 
Department  requested  that  written 
comments  from  interested  parties  be 
submitted  on  the  interim  rule  and  the 
notice  of  proposed  rulemaking  on  or 
before  October  7, 1991. 

Because  of  the  interest  that  has  been 
expressed  in  this  rulemaking,  the 
Department  has  decided  to  extend  the 
public  comment  period.  Therefore,  the 
period  for  submitting  public  comments 
concerning  this  proposed  rulemaking  is 
extended  for  30  additional  days,  to 
November  6. 1991. 

Signed  at  Washington,  DC  on  this  2nd  day 
of  October,  1991. 

Samuel  D.  Walker, 

Acting  Administrator,  Wage  and  Hour 

Division. 

(FR  Doc.  91-24116  Filed  10-3-91;  8:45  am] 

BILUNO  CODE  4(1l>-37-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  808b 
[Air  Force  Reg.  12-35] 

Air  Force  Privacy  Act  Program 

agency:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Proposed  exemption  rule. 

summary:  The  Department  of  the  Air 
Force  proposes  to  amend  two  specific 
exemption  rules  for  two  existing 
systems  of  records  subject  to  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a).  The  systems  of  records  are 


identified  as  F035  AF  MP  A, 
Effectiveness/Performance  Reportnig 
Systems  and  F035  AF  MP  P,  General 
Officer  Personnel  Data  System. 

dates:  Comments  must  be  received  on 
or  before  November  4, 1991,  to  be 
.  considered  by  the  agency. 

ADDRESSES:  Send  Comments  to  Mrs. 
Anne  Turner,  Air  Force  Access 
Programs  Officer.  SAF/AALA.  The 
Pentagon,  Washington.  DC  20330-1000. 
Telephone  (703)  697-3491  or  Autovon 
227-3491. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  proposes  to 
amend  32  CFR  part  806b  by  specifying 
the  records  which  may  be  exempt. 

List  of  Subjects  in  32  CFR  Part  806b 

Privacy. 

Accordingly,  the  Department  of  the 
Air  Force  proposes  to  amend  existing 
exemption  rules  in  32  CFR  part  806b  a 
follows: 


as 


PART  806b— AIR  FORCE  PRIVACY 
ACT  PROGRAM 

1.  The  authority  citation  for  32  CFR 
part  806b  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a,  Pub.  L  93-579. 

2.  Section  806b.l3  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(7)(i] 
and  (b)(10)(i)  as  follows: 

§  806b.  1 3    General  and  apecinc 
exemptions. 


[h]  Specific  exemptions.  •  •  » 
(7)  System  identification  and  name — 
F035  AF  MP  A,  Effectiveness/ 
Performance  Reporting  System. 

(i)  Exemptions — Brigadier  General 
Selectee  Effectiveness  Reports  and 
Colonel  and  Lieutenant  Colonel 
Promotion  Recommendations  with  close 
out  dates  on  or  before  January  31, 1991, 
may  be  exempt  from  subsections  of  5 
U.S.C.  552a(c)(3);  (d);  (e)(4)(H);  and  (f). 

(10)  System  identification  and  name — 
F035  AF  MP  P,  General  Officer 
Personnel  Data  System. 

[\)  Exemption — Air  Force  General 
OfiRcer  Promotion  and  Effectiveness 
Reports  with  close  out  dates  on  or 
before  January  32, 1991,  may  be  exempt 
from  subsections  of  5  U.S.C.  552a(c)(3); 
(d);  (e)(4)(H):  and  (f). 

Dated:  September  30. 1991. 
LM.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  91-23879  Filed  10-3-91;  8:45  am] 

BtLUNQ  CODE  M10-01 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  91-271,  RII-7426;  RM- 

7S80;  RM-7666;  RM-7712] 

Radio  Broadcasting  Services; 
Brownstown,  Cannelton,  and 
Edinburgh,  IN;  Beaver  Dam, 
Campbellsville,  Horse  Cave  and 
Munfordville,  KY;  Carttiage  and 
Lafayette,  TN 

aqency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  optional  proposals 
involving  four  mutually-exclusive  or 
interrelated  petitions  for  rule  making  in 
the  state  of  Indiana,  at  Brownstown, 
Cannelton  and  Edinburgh,  as  well  as  in 
the  state  of  Kentucky  at  Campbellsville. 
The  Cannelton  proposal  requires 
substitutions  at  Beaver  Dam  and  Horse 
Cave,  Kentucky.  The  Campbellsville 
proposal  requires  substitutions  at 
Munfordville,  Kentucky,  as  well  as  at 
Carthage  and  Lafayette,  Tennessee.  See 
Supplementary  Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  November  21, 1991,  and  reply 
comments  on  or  before  December  6, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners  or  their  counsel,  as  follows: 
William  C.  Potter,  R.R.  #2,  Box  442, 
Madison,  Indiana  47250  (petitioner, 
Brownstown,  Indiana);  John  F.  Garziglia, 
Esq.,  Pepper  &  Corazzini,  1776  K  SU-eet, 
NW..  suite  200,  Washington,  DC  20006 
(counsel  for  Hancock  Communications, 
Inc.,  Cannelton,  Indiana);  Mary  L 
Rothrock,  290  Harrison  Drive,  Corydon, 
Indiana  47112  (petitioner,  Edinburgh, 
Indiana);  and  John  Wells  King,  Esq., 
Haley,  Bader  &  Potts,  suite  600,  2000  M 
Street,  NW..  Washington.  DC  20036 
(counsel  for  Heartland  Communications, 
Inc.,  Campbellsville.  Kentucky). 
FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-271,  adopted  September  6, 1991,  and 
released  September  30, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
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Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center  (202)  452-1422, 1714  21st  Street. 
NW..  Washington.  DC  20038. 

The  four  mutually-exclusive  or 
interrelated  petitions  consist  of  the 
following:  (1)  William  C.  Potter  requests 
the  allotment  of  Channel  275A  to 
Brownstown,  Indiana,  as  that 
community's  first  local  aural  broadcast 
service  (RM-7426).  (2)  Hancock 
Communications,  Inc.  ("Hancock"), 
permittee  of  Station  WKCM-FM. 
Channel  275A.  Cannelton,  Indiana, 
seeks  the  substitution  of  Channel  275C3 
for  Channel  275A  at  Cannelton,  and 
modification  of  its  permit  accordingly 
(RM-7580).  In  order  to  accommodate  its 
request.  Hancock  seeks  the  substitution 
of  Channel  264A  for  Channel  274A  at 
Beaver  Dam.  Kentucky,  and 
modification  of  the  construction  permit 
issued  to  Beaver  Dam  Broadcasting 
("BDB")  for  proposed  Station 
WVPV(FM).  Additionally,  Hancock 
seeks  the  substitution  of  Channel  294A 
for  Channel  264A  at  Horse  Cave, 
Kentucky,  a  vacant  allotment  for  which 
two  applications  are  pending.  An  Order 
to  Show  Cause  to  BDB  is  not  required 
since  BDB  has  formally  agreed  to  the 
proposed  substitution  at  Beaver  Dam, 
Kentucky.  (3)  Mary  L.  Rothrock 
("Rothrock")  requests  the  allotment  of 
Channel  275A  to  Edinburgh,  Indiana,  as 
that  community's  first  local  aural 
broadcast  service  (RM-7666).  (4) 
Heartland  Communications,  Inc. 
("Heartland"),  licensee  of  Station 
WCKQ(FM),  Campbellsville,  Kentucky, 
seeks  the  substitution  of  Channel  281 C3 
for  Channel  281A  at  Campbellsville.  and 
modification  of  its  license  accordingly 
{RM-7712).  In  order  to  accommodate  its 
proposal.  Heartland  seeks  the 
substitution  of  Channel  294A  for 
Channel  272A  at  Munfordville. 
Kentucky,  and  modification  of  the 
license  issued  to  South  Central 
Kentucky  Broadcasting  ("South 
Central")  for  Station  WLOC-FM,  as  well 
as  the  substitution  of  Channel  281A  for 
Channel  272A  at  Carthage,  Tennessee, 
and  modification  of  the  license  issued  to 
Wood  Broadcasting,  Inc.  ("Wood 
Broadcasting")  for  Station  WUCZ(FM). 
Additionally,  Heartland  seeks  the 
substitution  of  Channel  272A  for 
recently  allotted  Channel  281A  at 
Lafayette,  Tennessee.  An  Order  to  Show 
Cause  must  be  issued  to  South  Central 
and  to  Wood  Broadcasting  since  they 
have  not  agreed  to  the  proposed 
substitutions  at  Munfordville,  Kentucky, 
and  Carthage,  Tennessee,  respectively. 


Coordinates  for  Channel  275A  at 
Brownstown,  Indiana,  are  38-52-48  and 
86-02-48;  for  Channel  275C3  at 
Cannelton.  Indiana.  37-51-00  and  86-36- 
00;  for  Channel  264A  at  Beaver  Dam. 
Kentucky.  37-21-20  and  88-44-00;  for 
Channel  294A  at  Horse  Cave,  Kentucky, 
37-13-28  and  85-51-48;  for  Channel 
275A  at  Edinburgh,  bidiana.  39-16-40 
and  86-06-25;  for  Channel  281 C3  at 
Campbellsville,  Kentucky,  37-28-22  and 
85-16-27;  for  Channel  294A  at 
Munfordville.  Kentucky.  37-16-30  and 
85-55-00;  for  Channel  281A  at  Carthage. 
Tennessee.  36-18-43  and  85-57-08;  and 
for  Channel  272A  at  Lafayette, 
Tennessee.  36-33-10  and  85-58-09. 
Pursuant  to  Commission  rule  1.420(g). 
we  shall  propose  to  modify  the 
authorizations  of  Stations  WKCM-FM 
and  WCKQ(FM). 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  of  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Federal  Communicationa  Commission. 

Michael  C  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 

and  Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  91-23863  Filed  10-3-91;  8:45  am] 
nUJNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  Na  91-272,  RM-7326] 

Radio  Broadcasting  Services;  Trinity, 
TX 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Roy  E. 
Henderson,  d/b/a  Trinity  Broadcasting 
Company,  requesting  the  allotment  of 
Channel  251A  to  Trinity,  Texas.  Channel 
251A  can  be  allotted  to  Trinity,  Texas, 
with  a  site  restriction  of  12.5  kilometers 


(7.8  miles)  north  to  avoid  a  short-spacing 
to  Station  KBXX(FM).  Channel  250C, 
Houston.  Texas.  The  coordinates  for 
Channel  251A  at  Trinity  are  North 
Latitude  31-03-33  and  West  Longitude 
95-21-48. 

DATES:  Comments  must  be  filed  on  or 
before  November  21, 1991,  and  reply 
comments  on  or  before  December  6, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Roy  E.  Henderson,  839  . 
Timber  Cove,  Seabrook.  Texas  77586 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  654-8530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Ftoposed  Rule  Making,  MM  Docket  No. 
91-272.  adopted  September  10, 1991,  and 
released  September  30, 1991.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW.  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  2l8t  Street. 
NW,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Cominunications  Commission. 

Midiael  C.  Rugar, 

Assistant  Chief,  Allocations  Branch,  Policy 

and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  91-23882  Rled  10-3-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  350  and  396 
[FHWA  Docket  No.  MC-91-15] 
RIN  2125-AC76 

Commercial  Motor  Carrier  Safety 
Assistance  Program;  Verification 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  The  FHWA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
n  the  Federal  Register  on  August  16, 
1991  (56  FR  40848),  in  which  the  FHWA 
requested  comments  from  interested 
parties  on  its  proposal  to  amend  49  CFR 
parts  350  and  396  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs) 
implementing  the  provisions  of  the 
Motor  Carrier  Safety  Act  of  1990  (the 
Act).  The  comment  period  for  the  NPRM 
closed  on  September  16, 1991.  In 
response  to  requests  for  an  extension  of 
the  comment  period,  the  FHWA  is 
reopening  the  comment  period  and 
extending  it  until  October  31, 1991. 
DATES:  Comments  must  be  received  on 
or  before  October  31, 1991. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC-91- 
15,  room  4232.  HCC-10,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration.  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Commenters 
may.  in  addition  to  submitting  "hard 
copies"  of  their  comments,  submit  a 
floppy  disk  (either  1.2Mb  or  350Kb 
capacity]  in  a  format  that  is  compatible 
with  popular  word  processing  programs 
such  as  WordPerfect,  WordStar,  or 
Microsoft  "Word"  for  Macintosh.  Please 
indicate  which  word  processing  program 
was  used.  The  software  used  should  be 
identified  by  the  commenter  (e.g., 
WordPerfect  5.0).  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Hagan,  Office  of  Motor 
Carrier  Standards.  (202)  36&-2g81;  Ms. 
Retta  Besse,  Office  of  Motor  Carrier 
Safety,  Field  Operations,  State  Programs 
Division,  (202)  366-9579;  or  Mr.  Paul 
Brennan.  Office  of  the  Chief  Counsel, 
(202)  366-1353.  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 


from  7:45  a.m.  to  4:15  p.m..  e.t.,  Monday 
tlirough  Friday,  except  legal  hoHdays. 
SUPPI^MENTARY  INFORMATION:  The 
Motor  Carrier  Safety  Act  of  1990  (the 
Act)  (section  15  of  the  Sanitary  Food 
Transportation  Act  of  1990,  Pub.  L  101- 
500, 104  Stat.  1218)  was  signed  by  the 
President  on  November  3, 1990.  The  Act 
requires  States  participating  in  the 
Motor  Carrier  Safety  Assistance 
Program  (MCSAP  States)  and  the 
FHWA  to  establish  procedures  ensuring 
proper  and  timely  correction  of  safety 
violations  noted  during  inspections 
funded  with  moneys  authorized  under 
Section  404  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(49  U.S.C.  2304).  The  FHWA  published 
an  NPRM  concerning  proposed 
amendments  to  the  FMCSRs  necessary 
to  implement  the  provisions  of  the  Act. 
The  FHWA  has  received  two  formal 
requests  for  an  extension  of  the 
comment  period  for  the  NPRM.  The  first 
request  came  from  the  Commercial 
Vehicle  Safety  Alliance  (CVSA)  for  a  35- 
day  extension,  and  the  second  request 
was  from  the  American  Trucking 
Associations  (ATA)  to  extend  the 
comment  period  until  November  18, 
1991. 

The  CVSA  has  requested  an  extension 
of  the  comment  period  to  allow  its 
member  States  an  opportunity  to  study 
the  proposed  amendments  to  the  SEP 
requirements.  State  agencies  have  cited 
the  need  for  additional  time  to  allow 
them  to  review  their  current  verification 
activities  and  to  compile  the  information 
requested  by  the  FHWA  in  the  TJPRM. 
These  States  have  expressed  concern 
this  rulemaking  will  have  a  major  e^ect 
on  the  States  preparation  of  their  annual 
SEP  and  they  believe  additional  time  is 
necessary  if  they  are  to  prepare 
substantive  responses. 

The  ATA  believes  an  extension  of  the 
comment  period  is  necessary  in  order  to 
afford  the  trucking  industry  an 
opportunity  to  thoroughly  consider  all  of 
the  ramifications  of  the  NPRM.  The  ATA 
also  considers  the  extension  necessary 
because  it  wishes  to  discuss  the  NPRM 
at  meetings  of  the  ATA  Safety 
Management  Council  (October  14-16) 
and  the  ATA  Technical  Advisory  Group 
(November  4-5). 

The  FHWA  has  reviewed  the  requests 
and  has  decided  to  grant  a  45-day 
extension  of  the  comment  period.  Due  to 
the  need  to  expeditiously  conclude  this 
rulemaking,  the  FHWA  will  not  grant 
the  full  additional  time  requested  by  the 
ATA.  The  FHWA  believes  that 
extending  the  comment  period  by  more 
than  45  days  would  not  a^ord  the 
agency  adequate  time  to  properly 
consider  the  comments  received  before 


promulgating  a  final  rule.  The  FHWA 
also  wants  to  ensure  the  MCSAP  States 
have  sufficient  time  to  prepare  their 
State  enforcement  plans  (SEPs)  for  the 
next  fiscal  year.  The  FHWA  believes  an 
extension  of  45  days  would  allow  all 
interested  parties  sufficient  time  to  file 
their  comments.  The  FHWA  is  therefore 
extending  the  comment  period  for  this 
docket  until  Thursday,  October  31, 1991. 

Authority:  49  U.S.C.  2509:  49  U.S.C.  3102:  49 
U.S.C.  App.  2301-2304,  2505;  Pub.  L  101-500, 
S  15(d),  104  STAT.  1213, 1219;  49  CFR  1.4«, 

List  of  Subjects  in  49  CFR  Farts  350  and 
396 

Highways  and  roads.  Motor  carriers, 
Motor  vehicle  safety.  Vehicle 
maintenance.  Reporting  and 
recordkeeping  requirements. 

Issued  on:  September  27, 1991. 
TJ).  Larson. 
Administrator. 
[FR  Doc.  91-23935  Filed  10-3-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  251 
[Docket  No.  91076S-116S] 

Financial  Aid  Program  Procedures; 
Fishery  for  Surf  Clams 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce 
action:  Notice  of  extension  of  comment 
period.     

summary:  NOAA  issues  this  notice  to 
extend  for  30  days  the  period  during 
which  the  public  may  comment  on  the 
proposed  rule  to  end  the  conditional 
fishery  status  for  the  surf  clam  fishery. 
dates:  Written  comments  on  the 
proposed  rulemaking  will  be  received 
through  November  4. 1991. 
ADDRESSES:  Send  all  written  comments 
to  Michael  L  Grable,  Chief,  Financial 
Services  Division,  National  Marine 
Fisheries  Service,  F/TSl,  1335  East- 
West  Highway.  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT 
Charles  L.  Cooper  (Financial  Services 
Division,  NMFS),  301-427-2396.  This  is 
not  a  toll-free  telephone  number. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rulemaking,  which  would 
remove  §  251.25  (Fishery  for  surf  clam) 
from  subpart  B  (Conditional  Fisheries) 
of  50  CFR  part  251.  was  pubhshed  in  the 
Federal  Register  on  August  28. 1991  (56 
FR  42590).  The  proposed  rule  specified  a 
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comment  period  extending  through 
September  27. 1991. 

The  Mid-Atlantic  Fishery 
Management  Ck)uncil  requested  an 
extension  to  the  comment  period  so  that 
it  may  evaluate  the  proposal  more 
closely  at  its  meeting  on  October  16  and 
17.  Because  NOAA  believes  comments 
from  the  Council  are  in  the  best  interest 
of  the  public  an  additional  30  days  for 


comment  are  established  by  this  notice. 
The  Secretary  of  Commerce  will 
consider  the  public's  comments  in 
determining  whether  to  modify  or 
approve  the  proposed  rule. 

Authority:  Section  4  of  the  Fuh  and 
Wildlife  Act  of  1956,  as  amended  (IB  U.S.C 
742);  Title  XL  Merchant  Marine  Act,  1938,  as 
amended  (48  U.S.C.  1271-1279):  Sectton  607. 
Merchant  Marine  Act.  1936,  as  amended  (46 


U.S£.  1177):  NaHoaal  Enviroamental  Policy 
Act  (42  U.S.C.  4321-4347);  and  Reorganization 
Plan  No.  4  of  1970.  86  Stat.  909. 

Dated:  September  27. 1991. 
Samuel  W.  McKeen, 
Program  Management  Officer.  National 
Marine  Fisheries  Service. 
|FR  Doc.  91-23911  Filed  10-3-91: 8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  th«  Seci^tary 

Meat  Import  Limitations;  Fourth 
Quarterly  Estimate 

Public  Law  88-482,  enacted  August  22, 
1964.  as  amended  by  Public  Law  06-177, 
Public  Law  100-41B.  and  Public  Law 
100-449  (hereinafter  referred  to  as  the 
"Act"),  provides  for  limiting  the  quantity 
of  fresh,  chilled,  or  frozen  meat  of 
bovine,  sheep  except  lamb,  and  goats; 
and  processed  meat  of  beef  or  veal 
(Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20,20,  0201.20.40,  0201.20.60, 
0201.3a20,  0201.30.40,  0201.30.6a    " 
0202.10.00,  0202.20.20,  0202.20.40. 
0202.20.60,  0202.3a2a  0202.30.40, 
0202.30,80,  0204.21.00.  0204.22.40, 
0204.23.40,  0204.41.00,  0204.42.40, 
0204.43.40,  and  0204.50.00),  which  may 
be  imported,  other  than  products  of 
Canada,  into  the  United  States  in  any 
calendar  year.  Such  limitations  are  to  be 
imposed  when  the  Secretary  of 
Aj^culture  estimates  that  imports  of 
articles,  other  than  products  of  Canada, 
provided  for  in  Harmonized  Tariff 
Schedule  of  the  United  States 
subheadings  0201.10.00,  0201.20.40. 
0201.20,60,  0201.30.40,  0201.30.60, 
0202.10J)0,  0202.20.40,  0202.20.60, 
0202.30,40,  0202.30.60,  0204.21.00. 
0204.22.40,  0204.23.40,  0204.41i)0. 
0204.42.40.  0204.43.4a  and  0204.50.00 
(hereinafter  referred  to  as  "meat 
articles^,  in  the  absence  of  limitations 
tinder  the  Act  during  such  calendar  year, 
would  equal  or  exceed  110  percent  of 
the  estimated  aggregate  quantity  of  meat 
articles  prescribed  for  calendar  year 

1990  by  subsection  2(c)  as  adjusted 
under  subsection  2(d)  of  the  Act. 

As  announced  in  the  Notice  published 
in  the  Federal  Register  on  January  7, 

1991  (56  FR  510),  the  estimated  aggregate 
quantity  of  meat  articles  other  than 
products  of  Canada  prescribed  by 
subsection  2(c)  as  adjusted  by 


subsection  2(d]  of  the  Act  for  calendar 
year  1991  is  1.198.6  million  pounds. 

In  accordance  with  the  requirements 
of  the  Act.  I  have  determined  that  the 
fourth  quarterly  estimate  of  the 
aggregate  quantity  of  meat  articles  other 
than  products  of  Canada  which  would, 
in  the  absence  of  limitations  under  the 
Act,  be  imported  calendar  year  1991  is 
U1B.4  million  poimds.  ^ — ^ 

Done  at  Washington,  DC  this  30th  day  of 
September.  1991. 

Edward  Madigan, 

Secretary  of  Agriculture. 

(FR  Doc.  91-23924  Filed  10-3-91:  8:45  am] 
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Office  of  bitemational  Cooperation 
and  Development 

Agribusiness  Promotion  CouncH; 
Meeting 

Notice  is  hereby  given  that  the  USDA 
Agribusiness  Pomotion  Council, 
advisory  committee  to  the  Secretary  of 
Agriculture  on  matters  pertaining  to  the 
Caribbean  Basin,  will  meet  from  1  p.m. 
to  5  p.m.  on  Monday,  October  28, 1991 
and  on  Tuesday,  October  29,  from  8:30 
a.m.  to  2  pan.  This  meeting  was 
originally  scheduled  for  October  1-2. 
1991.  The  meeting  will  be  held  in  room 
104-A  Administration  Building,  U.S. 
Department  of  Agriculture.  The  agenda 
for  the  meeting  includes:  Report  on 
previous  activities,  discussion  of  issues 
of  concern  to  the  entire  Council,  and 
recommendations  on  the  future  direction 
of  the  program  and  specific  projects.  Hie 
meeting  is  open  to  the  pubUc.  The  public 
may  participate  as  time  and  space 
permit. 

Comments  may  be  submitted  to  Dr. 
Duane  Acker,  Administrator,  Office  of 
International  Cooperation  and 
Development,  until  October  18, 1991. 
Further  information  may  be  obtained  by 
calling  Avram  E.  Guroff,  Assistant  to  the 
Administrator,  Office  of  International 
Cooperation  and  Development,  (202) 
245-5855. 

Done  in  Washington,  DC  this  27th  day  of 
September.  1991. 

)ohn  A.  Miranda, 

Acting  Administrator 

(FR  Doc.  91-23925  Filed  10-3-91;  8:45  am) 

WLUftO  COOC  S41»-Or-M 


Rural  Electrification  Administration 

Kotzebue  Electric  Association,  Inc^ 
Finding  of  No  Significant  Impact 

agency:  Rural  Electrification 
Administration.  USDA. 
action:  Notice  of  finding  of  no 
significant  impact 

SUMMARY:  Notice  is  hereby  giver,  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  150O- 
1508),  and  REA  Environmental  Policies 
and  Procedures  (7  CFR  part  1794),  has 
made  a  Finding  of  No  Significant  impact 
(FONSI)  with  respect  to  a  project 
proposed  by  Kotzebue  Electric 
Association,  Inc.  (KEA),  of  Kotzebue, 
Alaska.  This  project  consists  of 
installing  a  new  3300  kW  diesel  electric 
generator  into  the  existing  plant  site  at 
Kotzebue,  Alaska,  and  constructing 
related  facilities.  KEA  has  requested 
approval  of  Bnancing  assistance  from 
REA. 

FOfI  FURTHER  INFORMATION  CONTACT: 

REAs  FONSI  and KEAs Borrower's 
Environmental  Reports  (BER),  may  be 
reviewed  at  and  copies  obtained  from 
the  o^ice  of  the  Director,  Northwest 
Area— Electric,  REA.  room  0230.  South 
Agriculture  Building,  Washington,  DC 
20250.  telephone  (202)  382-1400,  or  at  the 
office  of  Kotzebue  Electric  Association, 
Inc.,  P.O.  Box  44,  Kotzebue,  Alaska 
99752,  telephone  (907)  442-3491.  during 
regular  business  hours.  Questions  or 
comments  on  the  proposed  project 
should  be  sent  to  the  REA  contact. 
SUPFLCMeNTARY  INFORMATION:  REA  has 
reviewed  the  BERs  submitted  by  KEA 
and  has  determined  that  they  represent 
an  accurate  assessment  of  the  scope  and 
level  of  environmental  impacts  of  the 
proposed  project.  The  BERs,  which 
include  input  from  certain  state  and 
Federal  agencies,  have  been  adopted  by 
REA  to  serve  as  its  Environmental 
Assessment  (EA).  The  project  consists 
of  installing  a  new  3300  kW  diesel 
electric  generator  at  the  existing  plant 
site  and  also  constructing  related 
facilities  in  Kotzebue,  Alaska. 

REA  has  determined  that  the  BERs 
adequately  considered  the  potential 
impacts  of  the  proposed  project  and 
concluded  that  approval  of  the  project 
would  not  result  in  a  major  Federal 
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at:tion  significantly  affecting  the  quality 
of  the  human  environment.  REA 
determined  that  the  proposed  project 
will  have  no  effect  on  cultural  resources, 
important  farmlands,  floodplains. 
wetlands,  water  quality,  air  quahty, 
threatened  or  endangered  species  or 
critical  habitat.  REA  has  identified  no 
other  matters  of  potential  environmental 
concern  related  to  the  proposed  project. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
installing  the  diesel  electric  generating 
unit  at  a  new  site,  use  of  alternate  forms 
of  energj',  energy  management  and 
conservation,  and  purchase  of  power. 
REA  determined  that  the  proposed 
project  is  an  environmentally  acceptable 
alternative  that  meets  KEA's  need  with 
a  minimum  of  adverse  environmental 
impact.  REA  has  concluded  that  project 
approval  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Therefore,  the  preparation  of  an 
environmental  impact  statement  is  not 
necessary. 

In  accordance  with  REA 
Environmental  Policies  and  Procedures. 
7  CFR  part  1794.  KEA  published  notices 
in  a  newspaper  of  general  circulation  in 
the  area  and  requested  comments  on  the 
proposed  project.  The  public  was  given 
30  days  to  respond  to  the  notice.  No 
responses  to  the  notices  were  received 
by  KEA  or  REA. 

Dated:  September  25, 1991. 
George  E.  Pratt 

Deputy  Administrator — Program  Operations. 
|FR  Doc.  91-23927  Filed  10-3-91;  8:45  am) 

BILLING  CODE  3410-1S-M 


DEPARTMENT  OF  COMMERCE 

Export  Administration 

[Docket  No.  OEE-1-91] 

in  the  Matter  of:  Delft  Instruments, 
N.V.,  et  al. 

Order 

This  is  an  appeal  from  the  renewal  of 
a  Temporary  Denial  Order  against 
Respondents  dated  August  21. 1991,  and 
issued  by  the  Acting  Assistant  Secretary 
for  Export  Enforcement  pursuant  to 
authority  delegated  under  the  Export 
Administration  Act  of  1979,  as  amended, 
and  the  implementing  Export 
Administration  Regulations.  The  Export 
Administration  Regulations  have  been 
continued  by  Executive  Order  12730 
under  the  authority  of  the  International 
Emergency  Economic  Powers  Act.  The 
original  order  was  issued  on  February 
22, 1991.  The  Acting  Assistant  Secretary 


renewed  the  Temporary  Denial  Order 
for  90  days. 

Having  examined  the  record  and 
based  on  the  facts  contained  in  that 
record.  I  hereby  affirm  the  decision  of 
the  Acting  Assistant  Secretary.  I  note, 
however,  that  a  team  of  Department  of 
Commerce  export  control  specialists  is 
at  this  time  conducting  a  review  of 
Delft's  Strategic  Products  Control 
Program,  and  I  expect  that  a  full  report 
on  the  status  of  that  Program  will  be 
made  to  the  Acting  Assistant  Secretary 
for  Enforcement  immediately  upon  their 
return. 

The  appeal  is  denied. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  September  27, 1991. 
Joan  M.  McEntee, 
Acting  Under  Secretary  for  Export 
Administration. 

Reconunended  Decision 

In  the  Matter  of:  Delft  Instruments  N.V., 
Oldelft,  Old  Delft,  Olde  Delft.  Oude  Delft, 
Delft  Instruments  Electro-Optics.  Delft 
Electronishe  Products,  and  Optische  Industrie 
Oude  Delft,  with  an  address  at:  Van 
Miereveleltlaan  9  P.O.  Box  72  Delft, 
Netherlands:  and  OIP  Insfrubel,  with  an 
address  at:  Rue  de  Sacqz  75  1060  Brussels, 
Belgium:  and  Franke  &  Co.  Optik  GmbH,  with 
an  address  at:  Philosophenstrasse  116, 
Postfach  5420, 6300  Giessen/Lahn,  Germany: 
and  47  Related  Persons,  Respondents. 

Appearance  for  Appellant:  Edward  L 
Rubinoff.  Esq.,  Akin.  Gump.  Hauer. 
Field.  1333  New  Hampshire  Ave..  N.W.. 
suite  400,  Washington,  DC  20038. 

Appearance  for  Agency:  Anthony 
Hicks,  Esq.,  Office  of  Chief  Counsel  for 
Export  Administration.  U.S.  Department 
of  Commerce,  room  H-3837, 14th  & 
Constitution  Avenue,  NW..  Washington. 
DC  20230. 

Background 

This  is  an  appeal  from  the  renewal  of 
a  Temporary  Denial  Order  against 
Appellants  dated  August  21. 1991.  (56  FR 
42979)  (1991).  The  original  ex  parte 
denial  order  was  issued  on  February  22. 
1991.  56  FR  8321  (1991).  That  Order 
denied  U.S.  Export  Privileges  to  Delft 
Instruments  N.V.  and  nine  other  parties. 
The  renewal  added  some  47  related 
persons.  The  Denial  Order  was  issued 
by  the  Assistant  Secretary  for  Export 
Enforcement  pursuant  to  authority 
delegated  under  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app  24901-2420)  and  the 
implementing  regulations  (15  CFR  part 
76ft-799).> 


An  Appeal  from  the  Renewal  of  the 
Temporary  Denial  Order  was  filed  on 
behalf  of  Respondents,  which  included 
Delft  and  the  various  related  parties  on 
September  10. 1991. 

Parties  Positions 

It  is  argued  on  behalf  of  Delft  and  the 
related  parties  that  the  ITAR  violations 
by  two  of  its  subsidiaries  do  not  support 
the  continued  denial  of  export  privileges 
for  all  of  the  Delft  companies;  that  the 
internal  remedial  action  taken  ensures 
that  no  unauthorized  export  of  the  U.S, 
origin  items  will  occur  again;  that  the 
inclusion  of  the  Delft  civil  sector 
subsidiaries  as  related  parties  is  not 
necessary;  that  the  impact  on  the  related 
parties  and  others  should  be  considered 
and  the  period  of  the  TDO  should  be 
shortened. 

Agency  Counsel  asserts  that  the 
Temporary  Denial  Order  (TDO)  is  still 
necessary  to  prevent  an  imminent 
violation  of  the  Act  or  Regulations  and 
that  the  extension  of  the  TDO  is  made  to 
all  Delft's  affiliates  on  the  basis  of  the 
relationship  rather  than  specific  acts. 

History 

The  following  assertions  are  the  bases 
for  the  issuance  and  extension  of  the 
TDO. 

•  Before  and  possibly  after  August  2, 
1990,  the  date  on  which  Iraq  invaded 
Kuwait,  Delft  and  OIP  reexported  from 
the  Netherlands  and  Belgium  to  Iraq 
U.S.-origin  forward  looking  infrared 
thermal  imaging  equipment,  controlled 
by  the  Department  of  State,  without  first 
obtaining  the  required  authorization 
from  the  United  States  Government. 
Given  this,  on  January  25, 1991,  the  State 
Department  suspended  all  current 
munitions  export  licenses  naming  Delft 
as  a  consignee. 

•  Delft  has  in  its  possession  U.S.- 
origin  integrated  chips  and  transistors, 
controlled  by  the  Department  of 
Commerce. 

•  The  imaging  equipment  is  based  on 
a  common  module  system  containing  a 
60-element  detector.  It  is  manufactured 
by  Hughes  Aircraft.  Santa  Barbara. 
California,  was  developed  for  the  U.S, 
Army,  can  be  used  to  enhance  visibility 
at  night  or  under  other  low-light 
conditions,  and  can  be  built  into  units 
for  either  tanks  or  advanced  military 
equipment. 

•  For  some  time,  Hughes  has  received 
export  licenses  from  the  Department  of 
State  to  export  the  imaging  equipment  to 
Delft  and  OIP  to  be  used  in  equipment 
provided  to  the  NATO  forces.  All 


'  The  Export  Administration  Act  expired  on 
September  30. 1990.  Executive  Order  12730  (35  FR 
40373)  (1990)  continued  the  Regulations  in  efrect 


under  the  International  Emergency  Powers  Act  (50 
U.S.C.A.  17701-1706  (Supp.  1990)). 
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contracts  governing  the  sale  of  the 
Hughes  equipment  to  Delft  prohibit  its 
being  reexported  from  the  Netherlands 
to  Belgium  without  the  appropriate 
authorization  from  the  United  States 
Government.  Hughes  has  asked  Delft  to 
account  for  the  imaging  equipment  sent 
to  it.  To  date  Delft  has  been  unable  to 
account  for  an  abnormally  high  number 
of  imaging  systems. 

•  On  February  5, 1991,  Iraqi  soldiers 
were  captured  on  Qaruh  Island,  off  the 
coast  of  Iraq.  Coalition  forces  found 
night  vision  devices  manufactured  by 
Delft  in  the  possession  of  those  soldiers. 
In  addition.  Delft  night  vision  binoculars 
were  found  by  the  Coahtion  forces  on 
board  an  Iraqi  vessel  involved  in  the 
Qaruh  Island  action.  Hughes  imaging 
equipment  may  have  been  a  part  of 
those  night  vision  devices. 

*  Delft  is  a  consignee  on  certain 
Commerce  licenses  approved  during 
1987, 1988. 1989.  and  1990.  The  licenses 
authorize  the  export  of  integrated  chips 
used  in  the  manufacture  of  "head  up 
displays"  for  fighter  jets  and  panel 
assemblies  for  tanks.  The  U.S. 
Governnient  agencies  involved  in  the 
investigation  of  Delft  believe  that  Delft 
may  still  be  in  possession  of  some  of  the 
U.S. -origin  integrated  chips  and 
transistors. 

Discussioa 

Summary  denial  of  export  privileges  is 
an  extraordinary  and  extreme  course  of 
action  not  permitted  in  most 
administrative  adjudications.  See 
Goldberg  v.  Kelly.  397  U.S.  254  (1970); 
Nichiro  Gyogyo  Kaisa.  Ltd..  el  al  v. 
Baldridge  USDC.  Civ.  84-0012  (D.D.C. 
Nov.  7, 1984).  The  extraordinary 
authority  which  Congress  has  granted 
must  be  applied  sparingly. 

The  Assistant  Secretary  conducted  an 
oral  hearing  and  obviously  gave  careful 
consideration  to  the  renewal  request.  In 
addition  the  Agency  has  shouldered  a 
substantial  burden  in  considering  and 
granting  numerous  exceptions  to  the 
denial  order.  That  the  burden  upon 
Respondents  is  still  great  is  understood. 
However,  the  effect  of  the  admitted 
violation  and  the  inability  or 
unwillingness  of  Respondent  and  its 
affiliates  to  render  a  full  accounting  for 
these  artifacts  of  war  which  it  was 
entrusted  with  warrants  the  action 
taken.  Respondents  records  should  be 
able  to  provide  the  accounting  in 
hours — not  days,  weeks  and  now 
months!  Until  a  full  accounting  for  their 
stewardship  is  rendered  it  is  appropriate 
to  continue  the  suspension  of  export 
privileges.  The  expression  'Thou  canst 
be  steward  no  longer"  is  no  mere 
biblical  admonition.  The  winds  of  war 
continue  to  be  felt.  The  artifacts  must  be 


accounted  for  and  the  suppliers  held 
accountable. 

The  assertion  that  related  persons 
should  be  separately  judged  fails  to 
recognize  forty  or  so  years  of  practice.  It 
is  the  relationship,  not  any  specific  acts 
that  is  to  be  considered  in  the  related 
persons  determination. 

This  appeal  should  be  Denied.* 

Dated:  September  23. 1991. 
Hugh  |.  DoUn, 
Administrative  Law  fudge. 
[FR  Doc.  91-23986  Filed  10-3-81;  8:45  am] 
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International  Trade  Administration 

[A-57a-601] 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Tapered 
Roller  Bearings  arxl  Parts  Thereof 
From  the  People's  Republic  of  China 

agency:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kate  Johnson  or  John  Beck,  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230; 
telephone:  (202)  377-8830  or  (202)  377- 
3464,  respectively. 
PRELIMINARY  RESULTS: 

Background 

On  February  2a  1990,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (55  FR 
6669)  as  amended  antidumping  duty 
order  on  tapered  roller  bearings  (TRBs) 
from  the  People's  Republic  of  China 
(PRC). 

This  third  administrative  review  was 
requested  by  the  Timken  Company,  the 
petitioner,  on  June  29, 1990,  in 
accordance  with  19  CFR  353.22(a).  On 
July  26, 1990,  we  initiated  this  review  for 
China  National  Machinery  and 
Equipment  Import  and  Export 
Corporation  (CMEC)  and  Premier 
Bearing  and  Equipment.  Ltd.  (Premier). 
During  the  original  investigation  of  TRBs 
from  the  PRC.  CMEC  was  the  umbrella 
organization  through  which  all 
companies  in  the  PRC  exported  TRBs  to 
the  United  States.  As  such,  in  reviewing 
CMEC,  we  included  all  PRC  companies 
that  exported  TRBs  to  the  United  States. 
Given  that  the  Department's  current 
practice  is  to  consider  all  Chinese 


*  Al  in  prior  caset.  I  lament  ttie  failure  to  issue  a 
charging  letter  and  gel  on  with  the  adjudication. 


companies  as  one  unless  evidence  to  the 
contrary  can  be  provided,  by  initiating 
this  review  for  CMEC  and  Premier,  the 
Department  meant  to  include  all  exports 
of  TRBs  from  the  PRC. 

In  addition  to  CMEC  and  Premier,  this 
review  includes  Guizhou  Machinery 
Import  and  Export  Corporation 
(Guizhou).  Henan  Machinery  and 
Equipment  Import  and  Export 
Corporation  (Henan),  Jilin  Machinery 
Import  and  Export  Corporation  (Jilin). 
Liaoning  Machinery  and  Equipment 
Import  and  Export  Corporation 
(Liaoning).  Luoyang  Bearing  Factory 
(Luoyang).  and  Shanghai  General 
Bearing  Co..  Ltd.  (Shanghai  General). 

This  review  covers  the  period  from 
June  1, 1989.  to  May  31, 1990,  for  Premier 
and  Shanghai  General,  and  from  May 
12. 1989.  to  May  31. 199a  for  all  other 
companies.  The  original  antidumping 
duty  order,  published  on  June  15. 1987 
(52  FR  22637),  only  included  Premier. 
After  a  remand  determination,  U.S. 
Customs  began  to  suspend  liquidation 
on  CMEC  on  May  12, 1989.  Although  the 
.  period  May  12. 1989.  through  May  31, 
1989.  would  normally  be  part  of  the 
1988-1989  administrative  review  period. 
the  relative  brevity  of  this  period  made 
it  logical  to  include  these  entries  as  part 
of  the  1969-1990  review  period.  The 
Department  is  now  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

The  Department  sent  a  questionnaire 
and  deficiency  letters  to  Premier  on 
December  3. 1990,  March  8  and  15, 1991. 
and  May  20. 1991.  Responses  were 
received  on  December  21, 1990.  January 
2  and  24, 1991,  March  29, 1991  and  June 
3, 1991.  The  Department  sent  a 
questionnaire  and  deficiency  letters  to 
Shanghai  General  on  November  29, 1990. 
March  28. 1991.  and  May  20. 1991.  The 
Department  received  responses  on 
January  28,  April  29.  and  June  10, 1991. 
Questionnaires  and  deficiency  letters 
were  sent  to  CMEC  Guizhou.  Harbin 
Bearing  Factory  (Harbin),  Henan.  Jilin, 
Liaoning.  and  Luoyang  on  March  7. 1991, 
April  5, 1991,  and  May  20, 1991. 
Responses  were  received  from  these 
companies  on  April  1,  May  3,  and  June 
10, 1991.  Harbin  indicated  that  it  did  not 
export  TRBs  to  the  United  States  during 
the  review  period,  and  was  therefore 
excluded  from  our  analysis. 

The  Department  conducted 
veriHcation  of  the  responses  of  Premier 
in  Hong  Kong  on  July  10  and  11, 1991, 
and  Luoyang  and  Henan  in  the  PRC 
from  July  4  to  6, 1991.  Due  to  flooding  in 
the  ntC  the  Department  was  unable  to 
conduct  a  scheduled  verification  of 
Shanghai  General's  responses.  On  July 
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23, 1991.  Ihe  Department  conducted  a 
verification  of  Shanghai  General's 
exporter's  sales  price  (ESP)  sales  in 
Blauvelt.  New  York. 

On  Seplsmber  11. 1991,  petitioner 
alleged  thai  Premier's  verification  report 
showed  that  Premier  had  withheld 
information  during  the  course  of  the 
review  on  its  relationships  with  bearing 
manufacturers  in  the  PRC.  Petitioner 
stated  that  these  relationships  made  the 
foreign  market  value  and  U.S.  price 
information  reported  by  Premier 
irrelevant  and  that  the  Department 
should  resort  to  a  best  information 
available  (BIA)  rate  for  Premier.  Premier 
stated  that  its  relationships  with 
companies  in  the  PRC  do  not  involve 
any  tapered  roller  bearing 
manufacturers  and  hence,  petitioner's 
argument  has  no  merit.  Since  these 
arguments  were  submitted  too  late  to  be 
considered  for  these  prelimiary  results, 
the  Department  will  consider  ^em  for 
purposes  of  the  final  results. 

Separate  Rates 

In  order  to  determine  whether 
company-specific  dumping  margins 
should  be  calculated  in  this  review,  we 
asked  respondents  to  provide 
information  on  company  ownership  and 
relationships,  controls  on  external  trade, 
profit  retention,  and  other  facets  of  their 
sale  of  TRBs.  As  stated  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Sparklers  from  the  People's 
Republic  of  China  (56  FR  20588.  May  6, 
1991],  we  will  issue  separate  rates  if 
respondents  can  demonstrate  both  a  de 
Jure  and  de  facto  absence  of  central 
control  of  export  prices.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of  central 
control  would  include:  (1) 
Documentation  showing  the  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3]  any  other  formal 
measures  by  the  Chinese  government 
decentralizing  control  of  companies. 
Evidence  supporting  a  finding  of  de 
facto  absence  of  central  control  with 
respect  to  exports  would  include:  (1)  The 
extent  of  the  individual  exporter's 
relationship  with  other  exporters/ 
manufacturers  of  the  subject 
merchandise;  (2)  whether  each  exporter 
can  keep  the  proceeds  from  its  sales: 
and  (3]  whether  each  exporter  sets  its 
own  export  prices  independently  of  the 
government  and  other  exporters. 

Based  on  our  analysis  of  the 
information  provided  by  each  of  the 
respondents,  we  preliminarily  determine 
that  company-specific  dumping  margins 
are  warranted  for  all  eight  companies. 


The  bases  for  this  determination  are 
outlined  in  a  memo  to  the  file  dated  July 
23, 1991. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  TRBs  and  parts  thereof 
from  the  PRC.  This  merchandise  is 
currently  classifiable  under  items 
8482.20.00,  8482.91.00.60,  8482.99.30, 
8483.20.40,  8483.20.80,  8483.30.80, 
8483.90.20,  8483.90.30  and  8483.90.80  of 
the  Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

United  States  Price 

For  sales  made  by  CMEC.  Guizhou. 
Henan.  Jilin,  Liaoning,  Luoyany,  and 
Premier,  we  based  the  United  States 
Price  (USP)  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  both  because  the  subject 
merchandise  and  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation  into  the  United  States  and 
because  exporter's  sales  price  (ESP) 
methodology  was  not  indicated  by  other 
circumstances.  For  sales  made  by 
Shanghai  General,  we  based  the  USP  on 
ESP.  in  accordance  with  section  772(c) 
of  the  Act. 

We  calculated  purchase  price  based 
on  either  the  packed.  CIF  or  packed  ex- 
factory  prices  to  unrelated  purchasers. 
With  respect  to  CIF  sales,  we  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  ocean  freight, 
marine  insurance,  and  brokerage  and 
handling.  We  valued  the  inland  freight 
deduction  for  all  companies  in  the  PRC 
using  surrogate  information  provided  by 
the  U.S.  Embassy  in  India.  We  selected 
India  as  the  surrogate  country  for  the 
reasons  explained  in  the  "Foreign 
Market  Value"  section  of  this  notice.  We 
calculated  ESP  based  on  the  packed,  ex- 
warehouse  U.S.  subsidiary  price.  We 
made  deductions  for  foreign  inland 
freight,  ocean  freight,  marine  insurance, 
U.S.  duty,  U.S.  inland  freight,  U.S.  inland 
insurance,  and  U.S.  brokerage.  Given 
that  we  used  information  which  showed 
SG&A  expenses  as  a  percentage  of  the 
cost  of  manufacture  in  our  constructed 
value,  we  were  unable  to  isolate  the 
selling  expenses  from  the  total  SG&A  on 
the  foreign  market  value  side.  Therefore, 
we  made  no  further  adjustments  to  ESP 
for  selling  expenses. 

Foreign  Market  Value 

For  all  companies  in  the  PRC.  section 
773(c)(1)  of  the  Act  provides  that  the 
Department  shall  determine  foreign 
market  value  (FMV)  using  a  factors  of 
production  methodology  if  (1)  the 


merchandise  is  exported  from  a  non- 
market  economy  (NME)  country,  and  (2) 
the  information  does  not  permit  the 
calculation  of  FMV  using  home  market 
prices,  third  country  prices,  or 
constructed  value  (CV)  under  section 
773(a). 

Pursuant  to  section  771(18)  of  the  Act 
and  based  on  determinations  in  prior 
proceedings,  the  PRC  is  an  NME.  (See. 
e.g..  Initiation  of  Antidumping  Duty 
Investigation:  Refined  Antimony 
Trioxide  from  the  People's  Republic  of 
China  (56  FR  23549.  May  22. 1991);  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Natural  Menthol  from  the 
People's  Republic  of  China  (46  FR  24614. 
May  1. 1981)).  Respondents  have  not 
refuted  this  determination.  Furthermore, 
absent  a  showing  that  all  costs  and 
prices  are  market-oriented.  FMV  in  an 
NME  cannot  be  based  on  home  market 
prices,  third  country  prices,  or  CV  under 
section  773(a).  No  such  showing  has 
been  made  in  the  course  of  this  review. 
As  a  result,  section  773(c)  of  the  Act.  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (1988  Act), 
requires  the  Department  to  determine 
FMV  on  the  basis  of  the  market 
valuation  of  the  factors  of  production 
utihzed  in  producing  the  subject 
merchandise.  (In  a  recent  final 
determination  (Final  Determination  of 
Sales  at  Less  "Than  Fair  Value:  Chrome- 
Plated  Lug  Nuts  from  the  People's 
Republic  of  China  (56  FR  46153. 
September  10. 1991)).  the  Department 
valued  some  factors  using  market  driven 
costs  in  the  PRC.  and  in  a  recent 
preliminary  determination.  (Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oscillating  Fans  and  Ceiling 
Fans  from  the  People's  Republic  of 
China  (56  FR  25664.  June  5. 1991)).  we 
preliminarily  valued  some  factors  using 
their  actual  acquisition  costs  from 
market  economy  countries.  Neither  of 
these  issues  has  arisen  in  this 
administrative  review.) 

The  1988  Act  further  permits  the 
Department  to  value  the  factors  of 
production  in  one  or  more  market 
economy  countries  that  are  at  a  level  of 
economic  development  comparable  to 
that  of  the  NME  and  that  are  significant 
producers  of  comparable  merchandise. 
Of  countries  known  to  produce  TRBs. 
we  have  determined  that  India. 
Pakistan.  Indonesia,  and  the  Philippines 
are  comparable  to  the  PRC  in  terms  of 
per  capita  gross  national  product  (GNP), 
the  growth  rate  in  per  capita  GNP,  and 
the  national  distribution  of  labor.  We 
chose  India  as  the  most  comparable 
surrogate  on  the  basis  of  these  criteria. 
We  calculated  FMV  based  on  factors  of 
production  reported  by  the  seven 
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companies  in  the  PRC.  We  used  publicly 
available  information  relating  to  India  to 
value  the  various  factors  of  production. 

The  material  cost  for  each  component 
was  determined  by  multiplying  the  gross 
weight  of  steel  for  each  component  by 
the  steel  unit  price  for  that  component. 
The  result  was  reduced  by  the  gross 
weight  of  steel  scrap  multiplied  by  the 
scrap  value.  The  gross  weight  of  steel 
scrap  was  reduced  to  account  for  waste 
and  bum  off.  Based  on  our  findings  at 
verification  it  was  determined  that 
Luoyang's  reported  material  input  for 
eight  U.S.  TRB  part  numbers  did  not 
account  for  the  scrap  steel  bar  used  in 
the  production  process.  We  have 
therefore  included  this  additional  steel 
bar  input  for  the  appropriate  part 
numbers  in  our  calculations. 

The  direct  labor  hours  for  each  unit  of 
output  were  reported  by  the  seven 
companies  in  the  PRC.  These  direct 
labor  hours  were  calculated  by  dividing 
the  total  direct  labor  hours  for  the 
product  by  the  total  production  of  the 
product. 

We  valued  the  factors  of  production 
as  follows: 

•  For  hot  rolled  alloy  steel  bars  and 
rods,  irregular  coils,  used  in  the 
production  of  rollers,  hot  rolled  alloy 
steel  bars  and  rods,  used  in  the 
production  of  cups  and  cones,  and  cold 
rolled  strip  and  sheet,  used  in  the 
production  of  cages,  we  used  the  U.S. 
dollar  per  kilogram  value  of  exports 
from  the  European  Community  to  India 
for  1989.  We  adjusted  these  values 
forward  in  time  to  the  period  of  review 
(FOR)  to  reflect  inflation.  We  also 
adjusted  these  values  to  include  freight 
from  the  port  to  the  factory.  For  bearing 
quality  and  non-bearing  quality  steel 
scrap,  we  used  as  best  information 
available,  ratios  of  the  price  of  bearing 
and  non-bearing  quality  steel  scrap  used 
in  the  remanded  determination  to  the 
average  price  of  bar  and  steel  sheet 
used  in  Oie  remanded  determination. 
We  then  applied  these  ratios  to  the 
applicable  steel  input  values  described 
above  to  arrive  at  a  value  for  bearing 
and  non-bearing  quality  steel  scrap. 

•  For  direct  labor,  we  used  the  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics  rate  for  India  from  1985, 
adjusted  forward  in  time  to  the  FOR  to 
reflect  inflation.  For  indirect  labor  and 
sales,  general  and  administrative 
(SG&A)  labor,  we  used  the  appropriate 
percentage  of  direct  labor  from  the 
respondents'  deficiency  responses. 

•  For  factory  overhead,  we  used 
information  obtained  from  a  financial 
report  of  a  producer  of  similar 
merchandise  in  India.  This  information 
showed  factory  overhead  as  a 


percentage  of  total  materials  and  total 
labor  costs. 

•  For  SG&A  expenses,  we  used 
information  obtained  from  the  same 
financial  report  used  to  obtain  factory 
overhead.  This  information  showed 
SG&A  expenses  as  a  percentage  of  the 
cost  of  manufacture. 

•  For  profit,  we  used  the  statutory 
minimum  of  eight  percent  of  the  cost  of 
manufacture  plus  SG&A  expenses. 

•  For  packing,  we  used  as  BIA,  one 
percent  of  the  total  ex-factory  cost  and 
SG&A  expenses  combined.  This 
methodology,  obtained  from  publicly 
available  data,  is  contained  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  TRBs  from  Italy,  52  FR  24198 
(June  29, 1987).  This  metholodolgy  is 
consistent  with  the  Department's 
valuation  of  packing  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  TRBs  from  the  People's  Republic 
of  China,  52  FR  19748  (May  27, 1987), 
TRBs  from  the  Hungarian  People's 
Republic,  52  FR  17428  (May  8, 1989), 
TRBs  from  the  Socialist  Republic  of 
Romania,  52  FR  17433  (May  8, 1989).  and 
most  recently,  in  the  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review:  TRBs  from  the  Republic  of 
Hungary,  56  FR  28525  (June  21. 1991). 

Based  on  our  findings  at  verification, 
it  was  determined  that  Luoyang  failed  to 
report  a  commission  paid  on  certain 
sales  to  the  United  States.  Given  that  we 
used  information  which  showed  SG&A 
expenses  as  a  percentage  of  the  cost  of 
manufacture  in  our  constructed  value,  it 
is  impossible  to  determine  whether  this 
percentage  represents  an  amount  for 
home  market  commissions.  Therefore, 
we  made  no  circumstance  of  sale 
adjustment  for  commissions  for 
Luoyang. 

We  have  based  FMV  for  Premier  on 
its  third  country  sales  since:  1.  Premier 
is  a  Hong  Kong  reseller  of  the  subject 
merchandise;  2.  the  producers  of  TRBs 
in  the  PRC  who  supplied  Premier  were 
unaware  of  the  countries  to  which 
Premier  intended  to  resell  the 
merchandise;  and  3.  Premier  does  not 
have  a  viable  home  market  for  TRBs.  In 
order  to  determine  whether  there  were 
sufficient  sales  of  TRBs  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV.  we  compared  the 
volume  of  Premier's  home  market  sales 
of  TRBs  to  the  volume  of  Premier's  third 
country  sales  of  TRBs,  in  accordance 
with  section  773(a)(1)  of  the  Act.  Premier 
did  not  have  a  viable  home  market  with 
respect  to  sales  of  TRBs  during  the  POR. 
and  thus  we  calculated  FMV  based  on 
delivered  prices  to  unrelated  customers 
in  Brazil  and  Singapore,  in  accordance 
with  section  773(a)(1)(A)  of  the  Act. 


Due  to  the  fact  that  Premier  is  a  Hong 
Kong  reseller  of  the  subject 
merchandise,  it  claimed  it  does  not  have 
access  to  information  concerning  the 
physical  characteristics  of  the 
merchandise  produced  in  the  PRC. 
Therefore,  for  those  comparisons  that 
involve  non-identical  merchandise. 
Premier  did  not  report  differences  in 
these  physical  characteristics.  Premier 
also  did  not  report  differences  in  the 
physical  characteristics  of  the 
merchandise  in  the  1987-88  and  1988-89 
administrative  reviews.  As  we  stated  in 
the  Final  Results  of  Antidumping  Duty 
Administrative  Reviews:  Tapered  Roller 
Bearings  and  Parts  Thereof  from  the 
People's  Republic  of  China  (56  FR  66. 
January  2. 1991).  if  the  same  deficiencies 
found  in  the  first  two  administrative 
reviews  were  found  in  a  subsequent 
review,  it  is  likely  that  any  margin  based 
on  BIA  would  be  more  adverse  to 
respondent.  Therefore,  for  purposes  of 
this  review,  we  determined  that  the  BIA 
rate  for  comparisons  of  non-identical 
merchandise  should  be  the  greater  of 
either  1.  the  weighted  average  rate 
obtained  from  a  comparison  of  the 
identical  merchandise;  or  2.  the  0.97% 
rate  used  in  the  first  two  administrative 
reviews.  After  a  comparison  of  the 
identical  merchandise,  we  determined 
that  the  0.97%  rate  would  be  the  greater 
of  these  two  rates. 

For  Premier,  we  made  deductions  for 
brokerage  and  handling,  ocean  freight, 
and  marine  insurance.  Pursuant  to  19 
CFR  353.56,  we  made  circumstance  of 
sale  adjustments  for  differences  in  credit 
expenses  and  commissions.  During  the 
course  of  the  verification  of  Premier  in 
Hong  Kong,  certain  errors  were 
discovered  in  Premier's  response.  See 
verification  report  dated  July  19. 1991. 
We  will  adjust  for  these  errors  in  our 
final  results. 

Current  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.eO(a). 

Currency  conversions  were  made  at 
the  rates  certified  by  the  Federal 
Reserve  Board  (for  Premier)  or  at  the 
rates  published  by  the  International 
Monetary  Fund  in  International 
Financial  Statistics  (for  all  other 
companies). 

Preliminary  Results  of  the  Review 

As  we  stated  in  the  "Separate  Rates" 
section  of  this  notice,  we  preliminarily 
determine  that  company-specific 
dumping  margins  are  warranted  for  the 
eight  companies  listed.  Information  on 
the  record  indicates  that  the  companies 
responding  to  the  Department's 
questionnaire  account  for  approximately 
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half  of  all  exporters  of  the  subject 
merchandise  from  the  PRC.  For  those 
companies  that  we  were  unable  to 
locate,  as  well  as  any  other  exporters, 
except  for  the  eight  companies  listed 
below,  we  have  assigned  an  "all  others" 
rate  equal  to  the  highest  rate  for  any 
company  in  this  administrative  review. 
This  rate  will  be  the  deposit  rate  for  all 
companies  who  have  not  received  an 
individual  rate  in  any  administrative 
review  or  the  less  than  fair  value 
investigation,  and  are  not  related  to  any 
firms  with  individual  rates.  As  a  result 
of  our  review,  we  preliminarily 
determine  the  margins  to  be: 


Manufacturer/ 
Exporter 


CMEC 

Guizhou 

Herian — 

Jiln 

Uaoning 

Luoyang 

Premier 

Shanghai  General . 
All  Others 


Time  period 


5/12/88—5/31/90 
5/12;8»-5/31/90 
5/12/89—5/31/90 
5/12/89—5/31/90 
5/12/8»-5/31/90 
5/12/89—6/31/90 
6/01/89—5/31/90 
C/01/89— 5/31/90 
5/12/8&-5/31/90 


Margin 

(pw- 
cent) 


0.00 
2.95 
0.00 

1561 
0.00 
3.25 
0.60 
0.00 

15.61 


The  Department  will  issue 
appraisement  instructions  concerning 
these  companies  directly  to  the  Customs 
Service  upon  completion  of  this 
administrative  review. 

Furthermore,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act  upon 
pubUcation  of  the  final  results  of  this 
review:  (1)  A  cash  deposit  of  estimated 
dumping  duties  based  on  the  above 
margins  shall  be  required  on  shipments 
cf  TRBs  by  Guizhou,  Jilin,  Luoyang,  and 
Premier  and  (2)  since  the  margins  for 
CMEC.  Henan,  Liaoning  and  Shanghai 
General  are  0.00  percent,  the 
Department  shall  not  require  a  cash 
deposit  of  antidumping  duties  on  entries 
of  TRBs  from  CMEC,  Henan,  Liaoning 
and  Shanghai  General.  These  deposit 
requirements  will  be  effective  upon 
publication  of  the  fmal  results  of  this 
administrative  review  for  all  shipments 
cf  Chinese  TRBs  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  publication  date,  as  provided 
by  section  751  (a)(1)  of  the  Tariff  Act. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments 
must  be  submitted  in  at  least  ten  copies 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  October  11, 
1991,  and  rebuttal  briefs  no  later  than 
October  18, 1991.  In  accordance  with  19 


CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  October  25, 1991,  at  9:30  a.m.  at 
the  U.S.  Department  of  Commerce,  room 
3708. 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten  days 
of  the  publication  of  this  notice  in  the 
Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reasons  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  In  accordance  with  19 
CFR  353.38(b),  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Act  (19  U.S.C.  167S(a)(l)) 
and  19  CFR  §  353.22(C)(5)  (1989). 

Dated:  September  30, 1991. 
Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-23987  Filed  10-3-91:  &45  am] 

BILUHO  COOE  3510-OS-ll 


The  Johns  Hopkins  University,  et  aL; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  91-052.  Applicant- 
The  Johns  Hopkins  University. 
Baltimore.  MD  21218.  Instrument- 
Differential  Scanning  Microcalorimeter, 
Model  DASM-4M.  Manufacturer:  NPO 
Biopribor,  USSR.  Intended  Use:  See 
notice  at  56  FR  14930,  April  12, 1991. 
Reasons:  The  foreign  instrument 


provides:  (1)  A  sensitivity  precision  of 
0.3  jiW,  (2)  a  temperature  range  of  0.5  to 
180  *C  and  (3)  cell  volume  to  0.5  ml. 
Advice  Submitted  By:  National 
Institutes  of  Health,  August  15. 1991. 
Docket  Number  91-054.  Applicant: 
The  University  of  Texas  Health  Science 
Center  at  San  Antonio,  San  Antonio,  TX 
78284.  Instrument  Manipulators  and 
Microforge  for  Patch  Electrodes. 
Manufacturer  Narishige  Scientific 
Instruments,  Japan.  Intended  Use  See 
notice  at  56  FR  14931.  April  12. 1991. 
Reasons:  The  foreign  instrument 
provides  capability  for  fire  t>olishing  of 
patch  electrodes  and  extended  range  of 
manipulator  motion  (30  mm).  Advice 
Submitted  By:  National  Institutes  of 
Health,  August  15. 1991. 

Docket  Number  91-065.  Applicant 
Louisiana  State  University,  Baton 
Rouge,  LA  70808-4214.  Instrument  Mass 
Spectrometer,  Model  252.  Manufacturer 
Finnigan,  West  Germany.  Intended  Use: 
See  notice  at  56  FR  23872,  May  24, 1991.  • 
Reasons:  The  foreign  instrument 
provides:  (1)  A  computer-controlled  24- 
sample  water  equilibrator,  (2)  an  8-cup 
multicollector  system  and  (3)  an  internal 
precision  of  0.005  per  mil  (delta  c)  for  3 
bar  ^1  samples  of  COj.  Advice 
Submitted  By:  National  Institutes  of 
Health,  August  30, 1991. 

Docket  Number  91-068.  Applicant 
Washington  University  School  of 
Medicine,  St.  Louis,  MO  63110. 
Instrument  Xenon  Flash  Lamp. 
Manufacturer  Hi-Tech  Scientific  Ltd.. 
United  Kingdom.  Intended  Use:  See 
notice  at  56  FR  23873,  May  24, 1991. 
Reasons:  The  foreign  instrument 
provides:  (1)  Light  collecting  quartz 
optics,  (2)  a  spot-focussing  mirror  and 
(3)  a  1-second  recharge  time.  Advice 
Submitted  By:  National  Institutes  of 
Health,  August  30, 1990. 

Docket  Number  91-092. 
ApplicantVniversity  of  Illinois  at 
Urbana-Champaign,  Urbana,  IL  61801. 
Instrument  Portable  Differential 
Spectrometer/Scintillomer,  Model  GRS- 
500.  Manufacturer  Scientrex,  Canada. 
Intended  Use:  See  notice  at  56  FR  34186, 
July  26, 1991.  Reasons:  The  foreign 
instrument  provides  a  resolution  to  8.0% 
FWHM  in  2.0  pi  cesium  137  field  and 
portable  operation  for  measurement  of 
low-level  gamma  radiation  in 
lithographic  field  surveys.  Advice 
Submitted  By:  National  Institute  of 
Standards  and  Technology,  September 
11.1991. 

The  National  Institutes  of  Health  and 
National  Institute  of  Standards  and 
Technology  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
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pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doa  91-23988  Filed  10-3-91:  8:45  am] 

MLUNG  CODE  3S10-OS-M 


Rutgers  University;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4204.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Docket  Number  91-104.  Applicant: 
Rutgers  University,  Piscataway,  NJ 
08855-0849.  Instrument:  2  Dimensional 
Ion  Energy  Analyzer.  Manufacturer 
High  Voltage  Engineering,  The 
Netherlands.  Intended  Use:  See  notice  at 
56  FR  36776,  August  1, 1991. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant.  The    • 
instrument  and  accessory  were  made  by 
the  same  manufacturer. 

The  accessory  is  pertinent  to  the 
intended  uses  and  we  know  of  no 
domestic  accessory  which  can  be 
readily  adapted  to  the  instnunent. 
Frank  W.  Creel, 

Director,  Statutory  Impact  Programs  Staff. 
[FR  Doc.  91-23989  Filed  10-3-91;  8:45  am) 
BtLUNQ  CODE  SS10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Mid-Atlantic  Fishery  IManagement 
Council;  Public  IMeetings 

AQENCV:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 
The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  meet  on  October  15-17. 


1991.  at  the  Sheraton  Inn/Salisbury.  300 
S.  Salisbury  Boulevard.  Salisbury,  MD; 
telephone:  301-54&-4400. 

Council— The  Council  will  begin  its 
regular  meeting  on  October  16  and  17  at 
8  a.m..  and  will  adjourn  on  October  17  at 
approximately  2  p.m.  The  Council  may 
take  action  on  the  Summer  Flounder 
Fishery  Management  Plan  (Amendment 
#2)  and  on  other  fishery  management 
matters,  as  deemed  necessary.  The 
Council  may  also  hold  a  closed  session 
(not  open  to  the  public)  to  discuss 
personnel  and/or  national  security 
matters. 

Committees — Council  Committees 
will  conduct  a  series  of  meetings  on 
October  15  beginning  at  10  a.m..  and 
continuing  at  hourly  intervals  in  the 
following  order  to  develop  programs  for 
1991-92:  Information  and  Education; 
Scallop  and  Lobsten  Surf  Clam  and 
Ocean  Quahog:  Habitat/Endangered 
Species;  Ad  Hoc  Legislative:  Coastal 
Migratory;  Squid-Mackerel-Butterfish; 
Law  Enforcement;  Finance;  Seafood 
Inspection;  and  Large  Pelagics. 

On  October  16  the  Demersal  Species 
Committee  will  meet  from  1  p.m.  to  3 
p.m.  On  the  same  day.  the  Executive 
Committee  will  meet  from  3  p.m.  to  4:30 
p.m. 

For  more  information  contact  John  C. 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19901;  telephone:  302- 
674-2331. 

Dated  September  30. 1991. 
David  S.  Crestin. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-23916  Filed  10-3-91;  8:45  am) 
MLUNO  CODE  W10-22-M 


Travel  and  Tourism  Administration 
[Doclcet  No.  910805-1205] 

United  States  Travel  and  Tourism 
Administration  Facilitation  Fee 

AQENCY:  United  States  Travel  and 
Tourism  Administration.  Commerce. 
action:  Notice. 

summary:  This  notice  concerns 
,  assessment  and  collection  of  the  United 
States  Travel  and  Tourism 
Administration  Facilitation  Fee  (the  fee) 
under  section  306  of  the  International 
Travel  Act  of  1961.  as  added  by  section 
10301  of  the  Omnibus  Reconciliation  Act 
of  1990  (Pub.  L  No.  101-508)  (the  Act), 
and  imposition  and  collection  of 
penalties  and  interest  under  section  307 
of  the  Act.  This  notice  applies  to 


passenger  airline  carriers  only,  and  does 
not  affect  USTTA's  continued  efforts  to 
assess  and  collect  the  fee  from 
passenger  cruise  ship  lines.  The  Under 
Secretary  for  Travel  and  Tourism: 

(1)  Waives  imposition  of  penalties  or 
interest  for  late  payments  of  the  nnit*»i 
States  Travel  and  Tourism 
Administration  Facilitation  Fee  for 
amounts  assessed  for  the  first  quarter  of 
calendar  year  1991,  due  on  May  1, 1991; 

(2)  Is  delaying  submitting  bills  for  the 
second  and  subsequent  quarters  of  1991 
until  he  has  determined,  based  on 
consultation  with  the  Department  of 
State,  the  Department  of  Transportation, 
and  other  Federal  agencies,  whether 
assessment  and  collection  of  the 
Facilitation  fee  is  consistent  with 
treaties  or  international  agreements 
entered  into  by  the  United  States; 

(3)  Waives  billing  of  individual 
carriers  in  any  quarter  where  the  cost  of 
billing  for  that  quarter  exceeds  the 
amount  to  be  recovered;  and 

(4)  Is  extending  the  due  date  for 
payment  of  the  fee  for  first  quarter  1991 
until  November  4, 1991.  Carriers  paying 
by  that  date  will  not  be  subject  to 
collection  action  for  the  principle 
amount  due.  Carriers  which  have  not  yet 
paid  the  fee  for  first  quarter  1991  and 
wish  to  request,  in  lieu  of  paying  the  fee 
by  the  above  date,  either  an  adjustment 
of  the  estimated  fee  or  a  determination 
that  collection  of  the  fee  would  be 
inconsistent  with  a  treaty  or 
international  agreement  entered  into  by 
the  United  States,  may  also  do  so  by 
November  4. 1991. 

DATES:  This  action  is  effective  as  of 
October  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  ].  Wells,  Director,  Office  of  Strategic 
Planning  and  Administration,  United 
States  Travel  and  Tourism 
Administration  ((202)  377-3811). 

SUPPLEMENTARY  INFORMATION: 

Background 

By  operation  of  section  306  of  the 
International  Travel  Act  of  1961,  as 
added  by  section  10301  of  the  Omnibus 
Reconciliation  Act  of  1990  (Pub.  L.  No. 
101-508),  and  a  final  rule  imposing  the 
fee,  published  in  the  Federal  Register  on 
January  3, 1991  (56  FR  176),  the 
Secretary  of  Commerce  is  required  to 
charge  and  collect  from  commercial 
airlines  and  passenger  cruise  ship  lines 
transporting  foreign  passengers  to  the 
United  States,  on  a  quarterly  basis,  a 
United  States  Travel  and  Tourism 
Administration  (USTTA)  Facilitation 
Fee  beginning  January  1, 1991.  However, 
the  fee  may  not  be  collected  where 
assessment  and  collection  of  the  fee  is 
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inconsistent  with  treaties  or 
international  agreements  entered  into  by 
the  United  States. 

For  calendar  year  1991,  the  fee  is 
assessed  in  the  amount  of  one  dollar  per 
foreign  passenger  transported  by  a 
commercial  air  line  or  passenger  cruise 
ship  line  into  the  United  States  for 
purposes  of  business  or  pleasure. 
Carriers  were  assessed  the  fee  for  the 
first  quarter  of  1991.  which  was  due 
thirty-one  days  after  the  end  of  the 
quarter,  on  May  1. 1991. 

On  March  15, 1991  (56  FR 11116). 
USTTA  published  a  Notice  of  Proposed 
Rulemaking  on  the  USTTA  Facilitation 
Fee.  The  proposed  rules  set  out 
procedures  by  which  the  Under 
Secretary  for  Travel  and  Tourism 
(Under  Secretary),  as  the  Secretary  of 
Commerce's  designee,  could  initiate 
rollection  actions  (proposed  15  CFR 
1201.9);  impose  and  assess  civil 
penalties,  administrative  charges,  and 
nterest  (proposed  15  CFR  1201.9- 
1201.11);  and  bring  civil  actions  for  non- 
payment or  late  payment  of  an  assessed 
fee  (proposed  15  CFR  1201.12).  The 
proposed  regulations  also  set  out 
procediu^s  for  affected  airlines  and 
passenger  cruise  ship  lines  to  request 
exemption  from  assessment  and 
collection  of  the  fee  and  to  withhold 
payment  of  the  fee  based  on  a  claim  that 
assessment  and  collection  of  the  fee 
from  that  particular  airline  or  passenger 
cruise  ship  line  would  be  inconsistent 
with  treaties  or  international 
agreements  entered  into  by  the  United 
States  (proposed  15  CFR  1201.13(a)  and 
(b)). 

The  period  for  comment  on  these 
proposed  regulations  ended  on  April  15. 
1991.  When  review  of  all  comments  has 
been  completed,  the  Under  Secretary 
will  publish  in  the  Federal  Register  Uie 
Department  of  Commerce's  fmal  action 
on  the  proposed  regulations. 

We  understand  that  there  is 
uncertainty  among  carriers  regarding  the 
imposition  of  collection  penalties, 
administrative  charges,  interest,  and 
enforcement  procedures  with  respect  to 
first  quarter  1991  fees  not  remitted 
because  bills  were  not  timely  received, 
in  addition,  carriers  have  questioned 
whether  the  fee  must  be  paid  prior  to  a 
determination  that  collection  of  the  fee 
would  be  consistent  with  a  treaty  or 
international  agreement. 

USTTA  has  received  over  100 
requests  for  determination  that 
assessment  and  collection  of  the  fee 
would  be  inconsistent  with  treaties  or 
international  agreements  entered  into  by 
the  United  States.  The  Under  Secretary 
will  consult  with  the  Department  of 
State,  the  Department  of  Transportation, 
and  other  Federal  agencies  before 


determining  whether  assessment  and 
collection  of  the  fee  is  consistent  with 
treaties  and  international  agreements 
entered  into  by  the  United  States.  The 
consultation  process  is  currently 
underway.  The  Under  Secretary  has 
elected  not  to  submit  to  any  carriers 
bills  for  the  second  and  subsequent 
quarters  of  1991  until  the  consultation 
process  is  completed  and  there  has  been 
a  determination  that  assessment  and 
collection  of  the  fee  would  be  consistent 
with  treaties  and  international 
agreements  entered  into  by  the  United 
States. 

The  Under  Secretary  has  also  elected 
not  to  submit  bills  to  particular  carriers 
for  any  quarter  in  cases  where  the  cost 
of  billing  the  quarterly  fee  exceeds  the 
amount  to  be  recovered.  The 
Department  of  Commerce  is  currently 
conducting  a  cost  study  to  establish  a 
minimum  debt  amount  below  which  the 
fee  will  not  be  billed  to  individual 
airlines  or  passenger  cruise  ship  lines. 

Finally,  USTTA  notes  that  there  has 
been  considerable  confusion  with 
respect  to  assessment  and  collection  of 
the  fee  for  the  first  quarter  of  1991.  Both 
foreign  and  domestic  carriers  have 
complained  that  they  lacked  adequate 
time  to  implement  collection  systems  to 
recover  the  funds  to  pay  the  fee.  As  of 
the  date  of  this  publication.  USTTA 
continues  to  receive  requests  from 
carriers  for  determination  of 
nonapplicability  of  either  the  estimates 
or  the  fee  itself.  In  many  cases,  foreign 
carriers  were  not  aware  of  the 
appropriate  procedures  (to  either  pay 
the  fee  or  withhold  payment  and  request 
determination  from  the  Under  Secretary 
of  the  non-applicability  of  the  estimates 
or  the  fee). 

In  addition.  USTTA  has  encountered 
certain  administrative  problems  in 
assessing  and  collecting  the  fee.  In 
several  cases,  USTTA  was  furnished 
incorrect  or  outdated  addresses,  and  as 
a  result,  several  carriers  did  not  receive 
their  bills  in  time  to  comply  with  the  due 
date.  Other  carriers,  because  of  the 
vagaries  of  their  local  postal  systems, 
did  not  receive  the  bills  in  sufficient 
time  to  comply  with  the  due  date. 
USTTA  is  advised  that  representatives 
of  several  foreign  countries  have 
contacted  the  State  Department  on 
behalf  of  their  constituent  airlines  to 
inquire  whether  these  carriers  may  still 
submit  notification  for  the  first  quarter 
of  1991. 

For  these  reasons,  the  Under 
Secretary  (1)  waives  imposition  of 
penalties  or  interest  for  late  payments  of 
the  United  States  Travel  and  Tourism 
Administration  Facilitation  Fee  for 
amounts  assessed  for  the  first  quarter  of 
calendar  year  1991.  which  were  due  on 


May  1. 1991;  (2)  is  delaying  submitting 
bills  for  the  second  and  subsequent 
quarters  of  1991  until  he  has  determined, 
based  on  consultation  with  the 
Department  of  State,  the  Department  of 
Transportation,  and  other  Federal 
agencies,  whether  assessment  and 
collection  of  the  Facilitation  Fee  is 
consistent  with  treaties  or  international 
agreements  entered  into  by  the  United 
States:  (3)  waives  billing  of  individual 
carriers  in  any  quarter  where  the  cost  of 
billing  exceeds  the  amount  to  be 
recovered;  and  (4)  is  extending  the  due 
date  for  payment  of  the  fee  for  first 
quarter  1991  until  November  4, 1991. 
Carriers  paying  by  that  date  will  not  be 
subject  to  collection  action  for  the 
principle  amount  due.  Carriers  which    • 
have  not  yet  paid  the  fee  for  first  quarter 
1991  and  wish  to  request,  in  lieu  of 
paying  the  fee  by  the  above  date,  either 
an  adjustment  of  the  estimated  fee  or  a 
determination  that  collection  of  the  fee 
would  be  inconsistent  with  a  treaty  or 
international  agreement  entered  into  by 
the  United  States,  may  also  do  so  by 
November  4, 1991. 

Dated:  September  30, 1991. 
Wylie  H.  Whisonuit.  |r.. 
Acting  Under  Secretary  for  Travel  and 
Tourism. 
(PR  Doc  91-23990  Filed  10-3-«l;  &«  am) 

MLUNO  CODE  3610-11-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Man-Made  Fiber,  SHk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In 
Bangladesh 

October  1. 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 

limits.  

EFFECTIVE  DATE:  October  8. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
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SUPPLEMENTARY  INFORMATTOft 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categoines  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hairoonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  56  FR  2907,  published  on  January  25. 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggia  D.  Taatilla, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coimnittee  for  the  Implementation  of  Textile 
Agfeenents 
October  1. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  January  18, 1991.  by  the  Chairmaa 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concern*  imports 
of  certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Bangladesh  and  exported  during  the  twelve- 
month period  which  began  on  February  1. 
1991  and  extends  through  January  31, 1992. 

Effective  on  October  8, 1991,  you  are 
directed  to  amend  the  directive  dated  January 
18, 1991  to  increase  the  limiU  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Bangladesh: 


Cetegofy 

AdIuBlad  twelve-monlh 
UmH  ' 

334 _ 

335 „ _ 

336/S.1S 
338/339 

66.788  dozen. 
168,312  (Joren. 
266.603  dozen. 
796£51  dozen 

351/651 _ 

635 _„ 

418,722  dozen, 
212  476  dozen 

638/639.    _.     _ 

1J099  516  dozen 

645/646 

847 1 

259,858  dozea 
433  932  dozen 

'  The  hmrts  have  not  t)een  adjusted  to  account  fof 
any  imports  exported  after  January  31,  1991. 

The  Committee  for  the  Implementation  of 


Textile  Agreement*  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-23984  Filed  10-3-91;  8:45  am] 
WLLINQ  CODE  3810-On-r 

Adjustment  of  Import  Umtts  for 
Certain  Cotton  and  MarvMade  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Thailand 

September  27. 1991. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  OATK  October  4. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Ross  Arnold.  International  Trade 
Specialist.  Office  of  Textiles  and 
AppareL  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  Foi'  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPIXMENTARY  INFORMATION: 

Authority:  Executive  Order  11951  of  March 
3, 1972.  as  amended  section  204  of  the 
Agricultural  Act  of  1966,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  340  is 
being  increased  for  special  shift 
reducing  the  limit  for  Category  640  to 
account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  56  FR  32558,  published  on  July  17, 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursiiant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions, 
Auggie  D.  Tantiilo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 


Committee  for  tbe  implementatioB  of  TeirtHi 
AgreenMOts 

September  27, 1W1. 

Commissioner  of  Costoms. 

Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  July  11. 1991.  t)y  the  Chairmen. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cottoa  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Thailand  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 1991 
and  extends  through  December  31. 1991. 

Effective  on  October  4. 1991.  you  are 
directed  to  amend  the  directive  dated  |uly  11. 
1991  to  adjust  the  limits  for  the  following 
categories,  as  pro\'ided  under  the  terms  of  the 
current  bilateral  agreement  between  Xht 
Governments  of  the  United  Slates  and 
Thailand: 


Category 

Sut>tevalsin 

Group  II 
340 

216.000  dozen. 

640... „ 

294.000  dozea 

'  The  limits  have  not  t)een  ad|usted  to  account  for 
any  imports  exported  after  Ocember  31,  1990. 

Tlie  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-23985  Filed  10-3-01;  &45  am| 
BiUJNOCOOC  Mie-o»-r 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to 

procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

comments  WJST  be  RECEtVEO  ON  OR 
BEFORE:  November  4. 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
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Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  Milkman  (703)  557-1145. 
SUPPl£MENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  in 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Binder,  Pilot's 

7510-00-NSH-OOlO 

(Requirements  of  Wright-Patterson  AFB, 
Ohio  only] 
Broom.  Upright 

7920-00-292-2368 

7920-00-292-2369 

7920-00-292-1370 

Services  ' 

Grounds  Maintenance,  Buildings  1020, 1610. 

2650A  and  6004,  Edwards  Air  Force  Base. 

California 
)anitorial/Custodial,  for  the  following 

locations  in  Little  Rock,  Arkansas: 
U.S.  Post  Office  and  Courthouse  (remaining 

areas).  600  W.  Capitol 
Federal  Building,  700  W.  Capitol 
Parking  Facility,  622  W.  4th  Street 
Parking  Lot.  Northeast  Comer  of  2nd  & 

Gaines  Streets 
Interagency  Motor  Pool,  300  Gaines  Street 
Recycling  Service,  Department  of  the  Army, 

For  Drum,  New  York 
Recycling  Service,  Veterans  Administration 

Medical  Center.  Salisbury.  North 

Carolina 

Beverly  L  Milkman, 
Executive  Director. 

[FR  Doc.  91-23957  Filed  10-3-91;  8:45  am] 
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Procurement  List;  Additions  and 
Deletions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  and  deletions  from 
procurement  list. 

SUMMARY:  This  action  adds  to  and 
deletes  from  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 


employing  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  November  4, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT. 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

December  28, 1990,  July  16,  August  9, 16, 
1991,  the  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped  published  notices  (55  FR 
53329,  56  FR  32407.  37900  and  40872)  of 
proposed  additions  to  and  deletions 
from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  additions  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following  commodities 
and  services  are  hereby  added  to  the 
Procurement  List: 

Commodities 

Kit,  First  Aid 

6545-00-656-1092 
6545-00-656-1093 
6545-00-656-1094 
6545-01-010-7754 

Services 

Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  900  Armory  Drive,  Greensburg, 

Pennsylvania 
Janitorial/Custodial,  #2  U.S.  Army  Reserve 

Center,  1300  St.  Clair  Road,  Johnstown, 

Pennsylvania 
Janitorial/Custodial,  PVT  Sterling  L 

Morelock  USARC,  7100  Leech  Farm 

Road,  Pittsburgh.  Pennsylvania 


Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  254  McClellandtown  Road, 
Uniontown,  Pennsylvania 

Mailroom  Operation,  J.S.  Geological  Survey, 
Denver  Federal  Center.  Denver.  Colorado 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
service  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.6.  Accordingly,  the 
following  commodity  and  service  are 
hereby  deleted  from  the  Procurement 
List: 

Commodity 

Rag,  Wiping 

7920-00-205-1711 

(Requirements  for  Warner  Robins,  Georgia 
only) 

Service 

Grounds  Maintenance,  Wheeler  National 
Wildlife  Refuge,  Decator,  Alabama 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  91-23958  Filed  10-3-91;  8:45  am) 

BILUNO  CODE  Ba20-33-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Special  Operations  Policy  Advisory 
Group;  Meeting 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on 
October  31, 1991  in  the  Pentagon. 
Arlington,  Virginia  to  discuss  sensitive, 
classified  topics. 

The  mission  of  the  SOPAG  is  to 
advise  the  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  development  and  maintenance  of 
effective  Special  Operations  Forces. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act,"  and  section 
552b(c)(l)  of  title  5.  United  States  Code, 
this  meeting  will  be  closed  to  the  public. 

Dated:  October  1. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-23960  Filed  10-3-91;  8:45  am] 
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Secrecy/Nondisclosure  Agreements; 
Clarification  of  ttie  Rights  and 
Obligations  of  All  NSA  Emptoyees, 
Former  NSA  Employees,  and  Other 
Individuals  Who  Signed  NSA  Secrecy 
Agreements  Prior  to  ttie  Date  of  This 
Notice 

AGENCY:  National  Security  Agency, 
DOD.    II 
action:  Notice. 

This  notice  clarifles  the  notice 
previously  published  in  the  Federal 
Register  September  17, 1991  (56  FR 
47070)  regarding  NSA  Secrecy/ 
Nondisclosure  Agreements. 

In  accordance  with  the  Treasury, 
Postal  Service,  and  General  Government 
Appropriations  Act  for  Fiscal  Year  1991, 
effective  November  5. 1990,  the 
following  language  shall  be  considered 
lo  be  incorporated  into  and  a  part  of  any 
NSA-sponscred  regulation,  policy,  form, 
or  nondisclosure  agreement  executed  by 
any  NSA  employee,  former  NSA 
employee,  or  any  other  individual  prior 
to  the  date  of  this  notice. 

These  restrictions  are  consistent  with  and 
do  not  supersede,  confbct  with  or  otherwise 
alter  the  employee  obligations,  rights  or 
liabilitie«  created  by  Executive  Order  123S6: 
section  7211  of  titk  5,  United  States  code 
{governing  disclosures  to  Congress):  section 
1034  of  title  la  United  States  Code,  as 
amended  by  the  Military  WhistJeblower 
Protection  Act  (governing  disclosure  to 
Congress  by  members  of  the  military);  section 
2302(b)(8)  of  title  5,  United  States  Code,  as 
amended  by  the  Whistleblowcr  Protection 
Act  (governing  disclosures  of  illegality, 
waste,  fraud,  abuse  or  public  health  or  safety 
threats);  the  Intelligence  Identities  Protection 
Act  of  1982  (50  U.S.C.  421  et  seq.)  (governing 
disclosures  that  could  expose  confidential 
Government  agents),  and  the  statutes  which 
protect  against  disclosures  that  may 
compromise  national  security,  including 
section  641,  793.  794,  798  and  952  of  title  18, 
United  States  Code,  and  section  4(b)  of  the 
Subversive  Activities  Act  of  1950  (50  U.S.C. 
783(b)).  Tlie  definitions,  requirements, 
obligations,  rights,  sanctions  and  liabilities 
created  by  said  Executive  order  and  listed 
statutes  are  incorporated  into  this  Agreement 
and  are  controlling. 

Through  this  notice,  all  those  persons 
who  have  executed  or  will  execute  NSA 
nondisclosure  agreements  prior  to 
publication  of  this  notice  are  advised 
that  their  continued  access  to  classified 
information  vdll  be  governed  by  the 
nondisclosure  agreement  they  signed, 
and  such  nondisclosure  agreements  will 
be  interpreted  consistent  with  the  new 
language.  This  new  language  is 
consistent  with  the  provisions  of 
previously  executed  nondisclosure 
forms,  and  nondisclosure  agreements 
executed  prior  to  the  date  of  this  notice 
remain  fully  valid  and  enforceable.  This 


language  in  no  way  changes  the 
substantive  law  with  respect  to  the 
rights  and  obligations  created  by  any 
nondisclosure  agreements,  but  rather 
merely  provides  that  those  rights  and 
obligations  are  to  be  read  consistently 
with  the  Executive  order  and  statutes 
identified  in  the  new  language. 

Any  person  who  executed  a 
nondisclosure  agreement  prior  to  the 
publication  of  this  notice  does  not  need 
to  execute  a  new  agreement.  However, 
he  or  she  may  elect  to  sign  and 
substitute  a  new  agreement,  containing 
the  prescribed  language,  for  the 
previously  signed  agreement.  Persons 
executing  nondisclosure  agreements  in 
the  future  wrill  sign  statements 
containing  the  prescribed  language. 
Relevant  nondisclosure  agreements, 
regulations  and  policies  will  be  revised 
to  include  the  new  language 

For  the  purposes  of  this  notice,  the 
terms  "Secrecy  Agreement"  and 
"nondisclosure  agreement"  shall  be 
interchangeable  and  shall  apply  to  all 
agreements  executed  by  those  seeking 
access  to  classified  information. 

Dated:  September  30. 1991. 
LM,ByBM>. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-23877  Filed  10-3^91;  8:45  am] 

BILUNQ  COK  MIt-tMi 


Corps  of  Engineers,  Depertntent  of 
the  Army 

Intent  To  prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Port  of  Seattle 
Container  Terminal  Development  at 
the  Former  Loclcheed  Shipyard  Site 
and  Adjacent  Properties  (Southwest 
Harbor  Prpiect),  Seattle,  WA 

LEAD  AOENOES:  The  following  are  joint 
lead  agencies  for  the  combined  Federal 
and  State  EIS:  Federal  (NEPA):  Seattle 
District.  U.S.  Army  Corps  of  Engineers. 
Department  of  Defense;  State  (SEPA: 
Washington  State  Department  of 
Ecology;  Pwt  of  Seattle  (Nominal  Lead 
Agency). 
action:  Notice  of  intent. 

SUMMAHv:  The  Port  of  Seattle  is 
proposing  redevelopment  and  cleanup  of 
the  former  Lockheed  Shipyard.  Seattle 
Harbor,  as  a  container  shipping 
terminal.  The  Port  anticipates  that  in- 
water  activities  will  include  as  a 
minimum:  Providing  additional  berthage 
on  the  West  Waterway  adjacent  to 
Harbor  Island,  and  related  dredging  and 
fill  for  a  dock;  remediation  of  affected 
contaminated  sediments;  and  associated 
habitat  restoration  and  public  shoreline 


access.  Redevelopment  and  cleanup  of 
the  former  Lockheed  Shipyard  Number 
Two.  and  possibly  the  adjacent  Wyckoff 
Company  site,  for  the  purpose  of 
container  shipping  is  likely  to  include 
between  135,000  and  380,000  cubic  yards 
of  dredging  for  navigational  access, 
shoreline  construction,  and  remediation 
of  sediments.  The  dredging  area  is  likely 
to  include  approximately  8.4  acres, 
including  1.2  to  2.0  acres  of  fill 
necessary  for  supporting  and  connecting 
the  dock  structure  to  the  adjacent 
uplands  and  fish  and  wildlife  habitat 
restoration.  Inwater  activities  will 
require  a  Department  of  the  Army 
permit  under  section  10  of  the  Rivers 
and  Harbors  Act  and  section  404  of  the 
Clean  Water  Act.  As  a  related  and 
parallel  action,  the  Washington  State 
Department  of  Ecology  plans  to  select  a 
cleanup  action  plan  for  approximately 
thirty  acres  of  historically  contaminated 
sediments  at  the  project  site.  The  Port  of 
Seattle  is  considering  buying  the 
adjacent  property  owned  by  the 
Wyckoff  Company.  The  Port  is 
examining  a  range  of  alternatives  for 
container  terminal  development  in  the 
project  area,  including:  (1)  No  action;  (2) 
Combining  upland  areas  with  existing 
marine  terminals;  (3)  Providing 
additional  ship  berthage  on  the  West 
Waterway;  and  (4)  Comprehensive 
redevelopment  and  cleanup  of  upland 
and  adjacent  aquatic  areas. 
points-of-contact  for  purtheii 
INFORMATIOK;  Questions  about  the 
proposed  action  and  DEIS  can  be 
answered  by: 

Dr.  Stephen  Martia  Planning  Branch. 
Environmental  Resources  Section. 
Seattle  District  U.S.  Army  Corps  of 
Engineers.  Seattle.  Washington  96124- 
2255.  Telephone  (206)  764-3631 

Ms.  Glynis  Carrosino,  Toxics  Cleanup 
Program.  Washington  State 
Department  of  Ecology.  3190 160th 
Avenue  Southeast,  Bellevue, 
Washington  98008.  Telephone  (206) 
949-7283 

Mr.  George  Blomberg.  Port  of  Seattle, 
Pier  66.  P.O.  Box  1209.  Seattle. 
Washington  98111.  Telephone  (206) 
728-3194 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

In  order  to  meet  projected  increases  in 
container  cargo  volume  in  the  Puget 
Sound  area,  the  Port  of  Seattle  requires 
additional  container  terminal  bertii  and 
upland  cargo  facilities.  Among  the  sites 
available  for  development  of  additional 
container  terminal  facilities  is  an  area  at 
the  southwest  comer  of  Elliott  Bay. 
including  the  former  Lockheed  Shipyard 
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Number  Two  and  possibly  the  adjacent 
Wyckoff  Company  site.  This  combined 
site,  comprising  approximately  eighty 
acres  of  upland  and  aquatic  area,  has 
the  potential  to  accomplish  multiple 
economic  redevelopment  and 
environmental  benefits  at  a  single 
location.  The  Port  of  Seattle's  goal  for 
the  proposal  is  to  redevelop  the 
Lockheed  Shipyard  Number  Two 
property,  and  possibly  the  adjacent 
Wyckoff  property  in  the  southwest 
harbor  area  for  container  shipping 
facilities  and  to  ensure  necessary 
cleanup  of  site  contamination.  In 
redeveloping  and  cleaning  up  these 
properties,  corollary  objectives 
identified  based  on  consultation  with 
the  public  include: 

1.  Restoration  of  the  site  to  a  working 
waterfront  that  contributes  to  the 
regional  maritime  economy; 

2.  Comprehensive  upland  and  aquatic 
area  cleanup  coincident  with 
redevelopment; 

3.  Reservation  and  improvement  of 
fish  and  wildlife  habitat  and  public 
shoreline  access  in  adjacent  areas  of  the 
Duwamish  estuary  and  Elliott  Bay; 

4.  Additional  opportunities  for 
cleanup  of  contaminated  sediments  in 
the  Duwamish  River  estuary. 

To  accomplish  these  objectives,  the 
Port  of  Seattle  anticipates  that  in-water 
activities  will  include  as  a  minimum: 
Additional  berthage  on  the  West 
Waterway  adjacent  to  Harbor  Island; 
related  dredging  and  fill  for  a  dock; 
remediation  of  affected  contaminated 
sediments;  and,  associated  habitat 
restoration  and  public  shoreline  access. 

The  Washington  State  Department  of 
Ecology  also  plans  to  select  a  cleanup 
action  plan  for  approximately  thirty 
acres  of  historically  contaminated 
sediments  at  the  project  site.  The 
Lockheed/Wyckoff  area  has  been 
proposed  as  a  potential  site  for 
container  cargo  development  because  of 
the  site's  location  and  physical 
attributes,  and  as  a  result  of  analysis  of 
container  terminal  development  needs 
conducted  by  the  Port  of  Seattle  during 
the  past  five  years,  including  the  Harbor 
Development  Strategy  and  ^e  recently 
published  draft  Container  Terminal 
Development  Plan.  The  site  location  at 
the  southwest  comer  of  Elliott  Bay 
minimizes  the  amount  of  new  project 
and  subsequent  maintenance  dredging 
necessary  for  deep  draft  vessel  access. 

Alternatives 

In  addition  to  the  "No  Action" 
alternative,  the  alternatives  evaluation 
will  include  analysis  of  a  range  of 
related  elements  in  alternative 
combinations  that  provide  progressively 
greater  economic  and  environmental 


benefits.  The  final  proposal  may 
combine  elements  from  different 
alternatives.  The  Port  is  examining  a 
range  of  alternatives  for  container 
terminal  development  in  the  project 
area,  including:  (1)  No  action;  (2) 
Combining  upland  areas  with  existing 
marine  terminals;  (3)  Providing 
additional  ship  berthage  on  the  West 
Waterway;  and  (4)  Comprehensive 
redevelopment  and  cleanup  of  upland 
and  adjacent  aquatic  areas.  While  the 
Port  has  not  identified  a  preferred 
alternative,  the  range  of  alternatives  to 
be  addressed  will  be  determined  early 
in  the  scoping  process. 

Scoping  and  Public  Involvement 

Public  involvement  will  be  sought 
diuing  the  scoping  and  conduct  of  the 
study  in  accordance  with  NEPA/SEPA 
procedures.  A  public  meeting/hearing 
will  be  held  during  public  review  of  the 
draft  EIS.  Further  meetings  will  be 
scheduled  as  needed.  A  public  scoping 
process  has  been  ongoing  to  clarify 
issues  of  major  concern,  identify  studies 
that  might  be  needed  in  order  to  analyze 
and  evaluate  impacts,  and  obtain  public 
input  on  the  range  and  acceptability  of 
alternatives.  Following  Washington 
State  SEPA  procedures,  the  state  and 
local  joint  lead  agencies  already 
initiated  an  expanded  scoping  process 
on  June  19. 1991.  including  a  Notice  of 
Intent  to  Prepare  an  EIS.  a 
Determination  of  Significance/Scoping 
Notice,  newspaper  notice,  mailing  to 
over  20,000  residents  in  the  project  area, 
direct  invitations  to  conmiunity  and 
environmental  organizations, 
information  packets,  and  an  initial 
scoping  meeting  at  Camp  Long,  West 
Seattle,  July  2, 1991.  The  June  19, 1991 
Notice  stated  that  the  scoping  process 
would  be  expanded  to  include  scoping 
under  NEPA,  if  the  Corps  of  Engineers 
became  a  joint  lead  agency  and  that  a 
combined  NEPA/SEPA  scoping  meeting 
would  be  held.  This  Notice  of  Intent 
formally  commences  the  joint  scoping 
process  under  NEPA.  As  part  of  the 
scoping  process,  all  affected  Federal, 
state,  and  local  agencies,  Indian  Tribes, 
and  other  interested  private 
organizations,  including  environmental 
interest  groups,  are  invited  to  comment 
on  the  scope  of  the  EIS  as  explained 
below.  Comments  are  requested 
concerning  project  alternatives, 
mitigation  measures,  probable 
significant  environmental  impacts,  and 
permits  or  other  approvals  that  may  be 
required. 

"To  date,  the  following  areas  have 
been  idpntified  to  ^e  analyzed  in  depth 
in  the  draft  EIS: 
1.  Water  quality 


2.  Sediment  quality 

3.  Fish  and  wildlife  habitat  restoratim 
and  enhancement 

4.  Clean-up  of  contaminated  sites 

5.  Shoreline  use 

6.  Recreation  and  public  shoreline 
access 

7.  Transportation,  noise,  light, 
aesthetics,  air  quality,  and  other 
urban  impacts 

Analysis  of  water  quality  issues  will 
include  the  effects  of  dredging  and 
disposal  of  sediment  and  potential 
surface  water  discharges  from  site 
development  during  construction  and 
operation  of  the  facility.  An  important 
factor  is  consistency  with  Puget  Sound 
Dredged  Disposal  Analysis  (PSDDA) 
requirements.  Measures  for  control  and 
remediation  of  contaminated  sediments 
will  be  presented  and  analyzed  in  light 
of  recently  adopted  state  sediment 
management  standards  and  state  toxic 
clean-up  requirements.  It  is  anticipated 
that  the  sediment  clean-up  plan  for  the 
project  site  will  include  the  potential  for 
receiving  contaminated  dredged 
material  from  other  contaminated  sites 
in  the  Duwamish  Waterway.  Control  of 
surface  water  discharges  will  be 
analyzed  for  all  actions  required  for  site 
development  and  with  respect  to  design 
of  storm  water  systems  and 
implementation  of  best  management 
practices  for  long-term  maintenance  of 
water  quality  at  the  site.  In  addition, 
sediment  quality  issues  and  fish  and 
wildlife  restoration  and  enhancement 
actions  will  be  presented  and  analyzed. 
Fish  and  wildlife  mitigation  will  be 
analyzed  with  the  objective  of 
integrating  increased  habitat  value 
through  project  habitat  restoration  and 
enhancement  activities  with  aquatic 
area  clean-up  and  public  shoreline 
access.  Also  analyzed  in  the  draft  EIS 
will  be  any  probable  significant 
environmental  effects  associated  with 
site  clean-up,  analysis  of  land  use, 
public  shoreline  access,  and  urban 
impacts  (including  traffic,  container 
terminal  noise,  and  off-site  glare).  In 
addition,  providing  public  shoreUne 
access  opportunities  adjacent  to 
intensive  container  cargo  operations 
will  be  evaluated.  Public  access  will  be 
analyzed  in  context  of  public  shoreline 
uses  opportunities  in  Elliott  Bay  and  the 
Duwamish  Waterway  with  the  intent  to 
provide  on-site  public  access  with 
linkages  to  other  existing  and  planned 
shoreline  public  use  areas.  Site-specific 
transportation  impacts  associated  with 
the  project  will  include  analysis  of  the 
effects  of  terminal-related  vehicle  use  on 
adjacent  streets  and  arterial  routes  in 
nearby  areas.  Transportation  benefits 
related  to  increased  efficiency  and  the 
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use  of  on-dock  infermodal  rail  facilities 
for  transferring  containers  directly 
between  rail  and  ship  transport  will  also 
be  evaluated.  Relative  to  economics,  a 
business  and  economic  analyses  of 
container  terminal  development  at  the 
project  site  will  be  prepared 
concurrently  with  the  EIS.  Economic 
review  materials  will  focus  on  business 
factors  and  evaluate  the  need  to  expand 
container  terminal  facilities  at  the  site. 
The  environmental  review  process  is 
designed  to  become  comprehensive  and 
to  integrate  the  requirements  and 
combine  the  documents  needed  under 
numerous  Federal,  state,  and  local 
environmental  laws. 

Scoping  Meeting 

A  notice  of  the  scoping  meeting  is 
being  mailed  via  newsletter  to  all 
persons  known  to  have  an  interest  in 
this  project.  The  scoping  meeting  will  be 
held  on  October  16, 1991,  at  Camp  Long. 
5200  35th  Avenue  Southwest.  Seattle, 
from  7  to  10  p.m.  Comments  will  be 
accepted  by  telephone,  at  the  scoping 
meeting,  or  in  writing  on  or  before 
October  28, 1991. 

Availability  of  Draft  EIS 

The  draft  EIS  is  scheduled  to  be 
available  for  public  review  in  June.  1992. 
John  O.  Roach, 

Department  of  the  Army  Liaison  Officer  with 
the  Federal  Register. 

[FR  Doc.  91-24148  Filed  10-3-91;  8:45  am] 
BtLUNO  COM  I710-ER 


DEPARTMENT  OF  EDUCATION 

National  Council  on  Education 
Standards  and  Testing;  Meeting 

agency:  National  Council  on  Education 
Standards  and  Testing;  Education. 
ACTION:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the 
schedule  and  agenda  of  forthcoming 
meetings  of  the  National  Council  on 
Education  Standards  and  Testing.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATE  AND  TIME:  October  21. 1991; 
November  19. 1991;  and  December  16, 
1991  from  approximately  9:30  a.m.  To 
4:30  p.m. 

ADDRESSES:  The  October  21  meeting 

will  be  held  at  the  Raybum  House 

Office  Building,  room  2175.  Washington. 

DC;  November  19.  location  to  be 

determined;  December  16,  location  to  be 

determined. 

FOR  FURTHER  INFORMATION  CONTACTS 

Elizabeth  Barnes,  1850  M  Street,  NW.. 


suite  1050,  Washington.  DC  20036. 
Telephone:  (202)  632-1032. 
SUPPt^MENTARY  INFORMATION:  The 
national  Council  on  Education 
Standards  and  Testing  is  established 
under  section  403  of  the  Education 
Council  Act  of  1991  (20  U.S.C.  1221-1 
note).  The  Council  is  established  to 
provide  advice  on  whether  suitable 
specific  education  standards  should  and 
can  be  established  and  whether  an 
appropriate  system  of  voluntary 
national  tests  or  examinations  should 
and  can  be  established. 

The  meetings  of  the  Council  are  open 
to  the  public.  The  proposed  agenda  for 
the  October  21  meeting  is  likely  to 
include  a  review  of  information  gathered 
on  standards  and  assessment.  At  the 
November  19  meeting,  the  Council  may 
approve  the  assessment,  standards  and 
implementation  sections  of  the  report 
including  standards  setting  for  English, 
mathematics,  history,  geography  and 
science.  At  the  December  16  meeting, 
the  Council  may  review  a  draft  of  its 
report. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Council.  1850  M  Street,  NW..  suite  1050. 
Washington,  DC  20036  from  the  hours  of 
10  a.m.  to  4  p.m. 

Dated:  September  30, 1991. 
Diane  Ravitch, 

Assistant  Secretary,  Educational  Research 
and  Improvement,  U.S.  Department  of 
Education. 

[FR  Doc.  91-23963  Filed  10-3-91;  8:45  am] 
BILUNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  By  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration;  Energy. 
ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(8)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511.  44  U.S.C.  3501  et.  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 


procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period:  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it  difficult 
to  do  so  within  the  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
The  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
EIA  contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT. 

Jay  Casselberry,  Office  of  Statistical 
Standards  (EI-73).  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION: 

1.  Department  of  Commerce/Bureau  of 
Economic  Analysis  (DOC/BEA). 
Department  of  Energy /Fossil  Energy 
(DOE/FE);  Department  of  Energy/Policy. 
Planning  and  Analysis  (DOE/PE);  and 
the  Environmental  Protection  Agency 
(EPA). 

2.  EIA-767. 

3.  0608-0054  (DOC/BEA).  1901-0298 
(DOE/FE),  1901-0267  (DOE/PE),  and 
2080-0018  (EPA). 

4.  Steam-Electric  Plant  Operation  and 
Design  Report. 

5.  Revision — There  is  no  change  to  the 
form.  Sponsor  burden  hours  are  being 
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readjusted  due  to  the.  FERC  withdrawal 
as  a  sponsor. 

6.  Annually. 

7.  Mandatory. 

8.  State  or  local  governments, 
businesses  or  other  for  profit,  and 
Federal  agencies  or  employees. 

9.  893  respondents. 
10. 1  response. 

n.  The  estimated  average  hours  p«r 
response  for  each  of  the  respondents  is 
66.87  burden  hours. 

12.  The  estimated  total  reporting  hours 
.are  ^.722. 

13.  Form  EIA-767  collects  data  on 
steam-electric  generating  plants  and 
related  environmental  data.  Data  are 
used  by  the  BEA.  EPA.  DOE/PE.  and 
DOE/FE  in  models  and  to  evaluate 
compliance  with  the  Clean  Air  Act. 
Steam-electric  plants  of  100  (MW)  or 
more  complete  the  entire  form.  Power 
plants  between  10  (MW)  and  100  (MW) 
report  on  flue  gas  desulfurization  units 
dnd  on  page  6  of  the  form. 

Statutory  Authority:  Sec.  5(a],  5(b).  13(b), 
rtnd  52.  Pub.  L  93-275.  Federal  Energy 
Adminislralion  Act  of  1974. 15  U.S.C  764(a). 
■^Ib).  ■'72(b).  and  790a. 

iMited  in  Washington,  DC.  September  30, 
1991. 

Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 
Information  Administration. 
|FR  Doc.  91-23970  Filed  10-3-91;  8:45  am] 
eiUJNQ  cooc  •4M-01-a 


Federal  Energy  Regulatory 
Commission 

I  Docket  Nos.  ER91-596-000,  et  al.] 

Florida  Power  Corp.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

September  27. 1991. 

■   Take  notice  that  the  following  filings 

have  been  made  with  the  Commission: 

1.  Florida  Power  Corp. 

(Docket  No.  ER91-596-000I 

Take  notice  that  on  September  23. 
1991.  Florida  Power  Corporation 
amended  the  filing  in  this  docket  by 
submitting  cost  support  "Exhibit  H"  in 
support  of  the  daily  capacity  charge  in 
Service  Schedule  B.  Exhibit  H.  which 
was  also  submitted  as  part  of  the 
general  annual  cost  adjustment  data  for 
interchange  contracts  filed  in  Docket 
ER91-426-000,  is  also  being  submitted 
separately  in  the  captioned  docket  at  the 
request  of  the  Commission  Staff. 

Comment  date:  October  11, 1991,  in 
accordance  with  Standard  Paragraph  E  ' 
at  tlie  end  of  this  notice. 


2.  Texa»-New  Mexico  Power  Co. 

[Docket  No.  ES91-51-000] 

Take  notice  that  on  September  23, 
1991,  Texas-New  Mexico  Power 
Company  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  204  of  the  Federal  Power  Act 
seeking  authori2ation  to  issue  up  to  $150 
million  of  First  Mortgage  Bonds  and  for 
exemption  from  the  Commission's 
competitive  bidding  requirements. 

Comment  date:  October  9. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Orange  and  Rockland  Utilities,  Inc. 
[Docket  No.  ER91-857-0001 

Take  notice  that  Orange  and 
Rockland  Utilities,  Inc.  (Orange  and 
Rockland)  on  September  23, 1991, 
tendered  for  filing  as  a  rate  schedule  an 
executed  agreement  dated  December  1, 

1990,  between  Orange  and  Rockland 
and  New  York  Power  Authority 
(Authority)  for  the  sale  of  system 
capacity  and/or  energy  by  Orange  and 
Rockland  to  Authority. 

The  rate  schedule  provides  for  an 
Orange  and  Rockland  reservation 
charge  not  to  exceed  $14.87/MWh 
scheduled  and  an  energy  charge  equal  to 
Orange  and  Rockland's  marginal  system 
cost. 

Orange  and  Rockland  requests  waiver 
of  the  notice  requirements  of  §  35.3  of 
the  Commission's  Regulations  so  that 
the  proposed  rate  schedule  can  be  made 
effective  December  1, 1990  in 
accordance  with  the  anticipated 
utilization  by  the  parties. 

Orange  and  Rockland  states  that  a 
copy  of  its  filing  was  served  on  New 
York  Power  Authority. 

Comment  date:  October  Jl,  1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Montana-Dakota  Utilities  Co. 

[Docket  No.  ER91-658-O00J 
Take  notice  that  on  September  23, 

1991,  Montana-Dakota  Utilities 
Company  (Montana-Dakota),  a  Division 
of  MDU  Resources  Group.  Inc.,  tendered 
for  filing  a  request  for  authority  to 
amend  its  current  contract  with  the 
United  States  Department  of  Energy, 
Western  Area  Power  Administration 
(Western)  to  permit  certain  short-term 
purchases  of  energy  by  Western  during 
the  1991-1992  winter  season. 

Montana-Dakota  requests  waiver  of 
the  notice  requirement  of  S  35.3  of  the 
Commission's  Regulations  and  that  the 
amended  contract  be  made  effective  as 
of  September  30, 1991. 

Comment  date:  October  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  The  Dayton  Power  and  Light  Co. 

[Docket  No.  ERSl-660-000) 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  September  23, 1991.  an 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Waynesfield, 
Ohio  (Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1. 1991, 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Northeast  Utilities  Senrke  Ca 

[Docket  No.  ER91-655-000) 

Take  notice  that  on  September  2a 
1991,  Northeast  Utilities  Service 
Company  ( "NUSCO"),  as  agent  for  The 
Connecticut  Light  and  Power  Company 
and  Western  Massachusetts  Electric 
Company  (collectively  referred  to  as  the 
"NU  Companies"),  tendered  for  filing  a 
Letter  Agreement  dated  May  17, 1990,  to 
temporarily  increase  the  level  of  service 
being  taken  under  an  existing 
Transmission  Service  Agreement, 
between  the  NU  Companies  and  Boston 
Edison  Company  ("BE"). 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  and  filing 
requirements  to  the  extent  necessary  to 
permit  the  temporary  increase  in  service 
to  become  effective  March  1, 1990. 

NUSCO  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  to  BE. 

NUSCO  further  states  that  the  filing  is 
in  accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  October  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Power  ft  Light  Co. 

[Docket  No.  ER91-65»-O0Ol 

Take  notice  that  on  September  23, 
1991,  Puget  Sound  Power  &  Light 
Company  ("Puget")  tendered  for  filing 
the  Eighth  Amendment  to  an  Exchange 
Agreement  with  The  Washington  Water 
Power  Company  ('WWF').  The 
Exchange  Agreement  provides  for  the 
exchange  of  steam-electric  generation 
which,  because  of  plant  locations  and 
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load  area  locations,  results  in 
substantial  savings  in  both  transmission 
service  cost  and  in  transfer  losses.  The 
savings  resulting  therefrom  are  shared 
equally  by  Puget  and  WWP  under  the 
terms  of  the  Exchange  Agreement. 

The  Eighth  Amendment  shows  the 
calculation  of  estimated  costs  and 
benefits  effective  as  of  October  1, 1991. 
It  is  estimated  that  the  equal  sharing  of 
benefits  under  the  Exchange  Agreement 
will  result  in  payments  by  Puget  to 
WWP  of  $2,089,776  during  the  twelve 
months  following  the  proposed  effective 
date. 

Copies  of  the  Hling  were  served  upon 
WWP. 

Comment  date:  October  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Public  Service  Coip. 

(Docket  No.  ER91-6e5-000j 

Take  notice  that  Wisconsin  Public 
Service  Corporation  (WPSC)  on 
September  24, 1991.  tendered  for  filing 
an  agreement  relating  to  Consolidated 
Water  Power  Company's  demand 
nominations  under  WPSC's  W-3  tariff: 
and  an  agreement  with  Wisconsin 
Power  and  Light  Company  relating  to 
the  construction  of  substation  facilities. 
WPSC  requests  that  the  Commission 
waive  its  notice  requirements  to  allow 
the  agreements  to  take  effect  in 
accordance  with  their  terms. 

Comment  date:  October  11. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PacifiCorp  Electric  Operations 

IDocket  No.  ER91-656-0O0J 

Take  notice  that  PacifiCorp  Electric 
Operations  (PacifiCorp),  on  September 
20. 1991,  tendered  for  filing  an 
Interconnection  Agreement  (Agreement) 
between  PacifiCorp  Electric  Operations 
(PacifiCorp)  and  Basin  Electric  Power 
Cooperative  (Basin  Electric)  dated 
August  16. 1991. 

Under  terms  of  the  Agreement. 
PacifiCorp  and  Basin  Electric  agree  to 
operate  their  respective  systems 
interconnected  at  the  County  Line  Point 
of  Interconnection  and  to  provide 
Backup  Service  for  outages  on  specified 
transmission  lines  of  the  parties' 
respective  transmission  systems. 

PacifiCorp  requests,  pursuant  to  18 
CFR  35.11  of  the  Commission's  Rules 
and  Regulations,  that  a  waiver  of  prior 
notice  be  granted  and  that  an  effective 
date  of  August  1, 1991  be  assigned  to  the 
Agreement,  this  date  being  consistent 
with  the  effective  date  shown  in  the 
Agreement. 

Copies  of  this  filing  were  supplied  to 
Basin  Electric,  the  Public  Utility 


Commission  of  Oregon  and  the  Public 
Service  Commission  of  Wyoming. 

Comment  date:  October  11. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Co.  of  New  Mexico 

[Docket  No.  EC91-20-000] 

Take  notice  that,  pursuant  to  section 
203  of  the  Federal  Power  Act,  on 
September  24. 1991.  Public  Service 
Company  of  New  Mexico  ("PNM")  filed 
an  application  seeking  an  Order  or  other 
appropriate  determination  approving  the 
sale  by  PNM  to  the  City  of  Anaheim, 
California  ("Anaheim")  of  a  10.04% 
undivided  ownership  interest  in  a  PNM 
Main  Power  Transformer  (step-up 
transformer)  associated  with  San  Juan 
Generating  Station  Unit  4.  located  in 
San  Juan  County,  New  Mexico. 

Copies  of  this  filing  have  been  served 
upon  Anaheim  and  the  New  Mexico 
Public  Service  Commission. 

Comment  date:  October  11. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Maine  Electric  Power  Co. 

[Docket  No.  ER91-663-000J 

Take  notice  that  on  September  24. 
1991,  Maine  Electric  Power  Company 
("MEPCO").  tendered  to  the  Federal 
Energy  Regulatory  Commission 
("Commission")  for  filing  the  following 
power  purchase  agreements  and  notices 
of  termination  in  the  above-referenced 
docket: 

1.  Power  Purchase  Agreement 
between  Maine  Electric  Power  Company 
and  Bangor  Hydro  Electric  Company, 
effective  as  of  November  1. 1987  (the 
"BHE  Agreement"):  Notice  of 
Termination,  effective  October  31, 1988; 

2.  Power  Purchase  Agreement 
between  Maine  Electric  Power  Company 
and  Central  Maine  Power  Company, 
effective  as  of  November  1, 1987  (the 
"CMP  1987  Agreement"):  Notice  of 
Termination,  effective  October  31. 1988: 
and 

3.  Power  Purchase  Agreement 
between  Maine  Electric  Power  Company 
and  Central  Maine  Power  Company, 
effective  as  of  November  1, 1989  (the 
"CMP  1989  Agreement");  Notice  of 
Termination,  effective  November  30, 
1989. 

MEPCO  has  requested  that  the 
Commission  waive  its  notice  and  filing 
requirements  to  permit  each  of  the 
agreements  and  notices  of  termination 
to  become  effective  in  accordance  with 
their  terms. 

MEPCO  has  served  copies  of  the  filing 
on  the  affected  customers  and  on  the 
Maine  Public  Utilities  Commission. 


Comment  date:  October  11. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  lowa-Ulinois  Gas  and  Electric  Co. 

[Docket  No.  ERBl-6e4-000] 

Take  notice  that  Iowa-Illinois  Gas  and 
Electric  Company  (Iowa-Illinois),  206 
East  Second  Street,  P.O.  Box  435a 
Davenport,  Iowa  52808,  on  September 
24. 1991.  tendered  for  filing  pursuant  to 
S  35.13  of  the  Regulations  under  the 
Federal  Power  Act  a  rate  schedule 
change  in  the  form  of  a  First 
Amendment  dated  August  13. 1991  to 
Interchange  Agreement  (the  Agreement) 
dated  November  22. 1985,  between 
Iowa-Illinois  and  Illinois  Municipal 
Electric  Agency  (IMEA). 

Iowa-Illinois  states  the  Agreement 
applies  only  to  transactions  between 
Iowa-Illinois  and  IMEA.  The  first 
Amendment  revises  the  Demand  Charge 
for  Short  Term  Firm  Power  furnished 
under  Service  Schedule  G  by  providing 
a  rate  which  is  up  to  30  cents  per  day    ' 
when  reserved  on  a  daily  basis  or  up  to 
$1.80  per  week  when  reserved  on  a 
weekly  basis,  per  kilowatt,  for  the 
power  reserved.  The  Agreement  prior  to 
the  First  Amendment  provided  a 
Demand  Charge  of  30  cents  per  day 
when  reserved  on  a  daily  basis  or  $1.80 
per  week  when  reserved  on  a  weekly 
basis,  per  kilowatt,  for  the  power 
reserved. 

Iowa-Illinois  proposes  the  rate 
schedule  change  to  be  effective 
retroactively  on  July  1, 1991  and 
requests  waiver  of  the  Commission's  60- 
day  notice  requirement  pursuant  to  18 
CFR  35.11. 

Copies  of  the  filing  were  served  upon 
the  Illinois  Commerce  Commission,  the 
Iowa  Utilities  Board  and  IMEA. 

Comment  date:  October  11. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Maine  Power  Co. 

[Docket  No.  ER91-66e-000] 

Take  notice  that  on  September  24. 
1991.  Central  Maine  Power  Company 
("CMP"),  tendered  for  filing  the 
following  rate  schedule  in  the  above- 
referenced  docket; 

Amendment  to  Transmission  Service 
Agreement  ("Amendment")  between 
Central  Maine  Power  Company  and 
Commonwealth  Electric  Company 
("COMMELEC").  dated  as  of  June  1. 1991. 

This  filing  amends  the  Transmission 
Service  Agreement  between  CMP  and 
COMMELEC,  dated  November  1, 1988. 
(CMP  Rate  Schedule  FERC  No.  84)  filed 
with  the  Commission  by  CMP  on  May 
11, 1990,  by  reducing  the  rate  for  the 
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transmission  furnished  to  COMMELEC 
from  $15.02  per  kW-yr  to  $10.22  per  kW- 
yr  for  the  period  June  1, 1991,  through 
October  31, 1991. 

CMP  request  that  the  Commission 
waive  its  notice  and  Rling  requirements 
to  permit  the  Amendment  to  become 
effective  as  of  June  1, 1991,  in 
accordance  with  its  terms. 

In  addition,  CMP  has  tendered  for 
filing  a  Notice  of  Termination,  effective 
October  31, 1991,  pertaining  to  the 
November,  1988  Transmission  Service 
Agreement,  as  amended.  CMP  requests 
that  the  Commission  waive  its  notice 
and  filing  requirements  to  permit  the 
Notice  of  Termination  to  become 
effective  October  31, 1991. 

CMP  has  served  a  copy  of  the  filing  on 
the  affected  customer  and  on  the  Maine 
Public  Utilities  Commission. 

Comment  date:  October  11. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Allegheny  Power  Service 
Corporation  on  Behalf  of  Monongahela 
Power  Co.,  et  al.  The  Potomac  Edison 
Company.  West  Penn  Power  Company 

[Docket  No.  ER91-18&-0001 

Take  notice  that  on  September  24. 
1991,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  ("the  APS  Companies"),  filed 
a  third  amendment  to  the  initid  rate 
filing  of  December  31, 1990,  for  a 
Standard  Transmission  Service  Rate 
Schedule  to  provide  for  transmission 
service  through  the  facilities  of  the  APS 
Companies.  The  proposed  effective  date 
for  the  rate  schedule  is  December  31, 
1990. 

Copies  of  the  initial  filing  and  the 
amended  filings  have  been  provided  to 
the  Public  UtiUties  Commission  of  Ohio, 
the  Pennsylvania  Pubhc  Utility 
Commission,  the  Maryland  Public 
Service  Commission,  the  Virginia  State 
Corporation  Commission,  and  the  West 
Virginia  Public  Commission. 

Comment  date:  October  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Chevron  USA  Inc. 

[Docket  No.  QFaS-TOS-OOl] 

On  September  16, 1991,  Chevron  USA 
Incorporated  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  primarily 
supplements  information  pertaining  to 
the  ownership  structure  of  the  facility. 

Comment  date:  October  17. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noti^^e. 


16.  Southern  Company  Services,  Inc. 
(Docket  No.  ER91-«61-O00l 

Take  notice  that  on  September  23, 
1991,  Southern  Company  Services,  Inc. 
("SCS"),  acting  on  behalf  of  Alabama 
Power  Company.  Georgia  Power 
Company,  Gulf  Power  Company,  and 
Mississippi  Power  Company  ("Southern 
Companies"),  tendered  for  filing  an 
Amendment  dated  September  17. 1991  to 
the  Amended  and  Restated  Unit  Power 
Sales  Agreement  among  Jacksonville 
Electric  Authority  ("JEA"),  Southern 
Companies,  and  SCS  dated  May  19, 
1982.  The  Amendment  is  proposed  to 
become  effective  as  of  April  1, 1991. 

The  Amendment  allows  JEA  to  bank 
energy  (up  to  50  MW  per  hour)  that  it  is 
unable  to  receive  due  to  transmission 
limitations  in  the  State  of  Florida.  The 
energy  may  be  scheduled  ft-om  the  bank 
under  the  rates,  terms  and  conditions 
applicable  to  UPS  Replacement  Energy 
under  the  Interchange  Contract  among 
JEA,  Southern  Companies  and  SCS. 

Comment  date:  October  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Chevron  U.S  A.  Inc. 

[Docket  No.  QFBS-TtB-OOl] 

On  September  5, 1991.  Chevron  U.SA. 
Inc.  tendered  for  filing  an  amendment  to 
its  filing  in  this  docket. 

The  amendment  provides  answers  to 
questions  asked  by  the  Commission's 
staff. 

Replace  the  term  "two  extraction/ 
condensing"  with  "one  backpressure"  in 
the  first  sentence  of  the  third  paragraph 
of  the  notice  which  was  published  in 
this  docket  on  August  7. 1991.  (see  56  FR 
37534  (1991)). 

Comment  date:  October  17. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  pubUc 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-23907  Filed  10-3-01;  8:45  am) 

MLUNQ  CODE  C717-01-M 

[Docket  Not.  CP91-3166-000,  et  at.] 

Trunklin*  Ga«  Co.,  et  al^  Natural  Gas 
Certificate  FHhtgs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trunkline  Gas  Co. 

[Docket  No.  CP91-316ft-000] 
September  26, 1991. 

Take  notice  that  on  September  20. 
1991.  Trunkline  Gas  Company 
(Trunkline).  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP91-3166-000  an  application  pursuant 
to  section  7[h)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
certain  transportation  services  provided 
to  NOMECO  Oil  &  Gas  Company 
(NOMECO).  formerly  Northern 
Michigan  Exploration  Company,  and 
performed  pursuant  to  authorization 
received  in  Docket  No.  CP75-3-000,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  proposes  to  abandon  a  two- 
part  transportation  service  provided  to 
NOMECO  pursuant  to  two  firm 
transportation  agreements,  both  dated 
June  12, 1974.  and  amended  December  8, 
1977.  Trunkline  states  that  these 
agreements  are  on  file  with  the 
Commission  as  Rate  Schedules  T-33  and 
T-34  of  Trunkline's  FERC  Gas  Tariff, 
Original  Volume  No.  2,  and  that 
Tnmkline  transports  natural  gas  for 
NOMECO  from  Vermifion  Area  Block 
320/321,  East  Cameron  Block  338,  and 
West  Cameron  Block  639.  Offshore 
Louisiana,  for  redelivery  at  Elkhart 
Indiana.  Trunkhne  further  states  that 
pursuant  to  a  letter  agreement  dated 
November  20, 1990,  Trunkline  and 
NOMECO  have  agreed  to  terminate 
these  agreements  effective  December  1. 
1991.  Tnmkline  requests  authorization  to 
abandon  the  service  performed  under 
Rate  Schedules  T-33  and  T-34  effective 
December  1. 1991. 

Trunkline  advises  that  there  would  be 
no  abandonment  of  facilities  as  a  result 
of  the  proposal. 

Comment  date:  October  17. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 
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2.  United  Gas  Pipeline  Co. 

[Docket  Na  CPgi-312&-0001 

^ *■ >-  —    t^a     A^MM 

oVpiVTfiDCr  oD.  TWl. 

Take  notice  that  on  Sejttember  18, 
1991,  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478.  Houston.  Texas 
77251-147B,  filed  in  Docket  No.  CP91- 
3128-000  a  request  pursuant  to  §  157.205 
of  the  Convnissioa's  Regulations  to 
construct  a  sales  tap  at  a  point  in  St. 
James  Parish,  Liouisiana  to  transport 
natural  gas  for  Shell  Gas  Trading  (Shell) 
to  be  delivered  to  the  Kaiser  Aluminum 
plant  (Kaiser)  in  St.  James  Parish, 
Louisiana  «nder  United's  blanket 
certificate  issued  in  Docket  No.  CP83- 
430-000,  pursuant  to  section  7  of  the 
Natural  Gm  Act.  aU  as  man  fully  set 
forth  in  the  request  an  Sle  with  the 
Commission  and  open  to  public 
inspection. 

United  proposes  to  construct  and 
operate  a  ten-inch  delivery  tap,  7,300 
feet  of  lO-isch  pipeline  and  related 
facilities  to  transport  on  an  interri^atibie 
basis  for  Shell  an  estimated  maximum 
volume  of  45,000  Mcf  per  day  of  natural 
gas  on  the  18-inch  Baton  Rouge-New 
Orleans  Pipeline  in  St.  James  Parish, 
Louisiana.  United  states  that  United  and 
Shell  would  execute  a  new  interruptible 
transportation  agreement  containing  the 
proposed  delivery  point  to  provide 
transportation  service  for^ell  for 
delivery  to  Kaiser  pursuant  to  United's 
blanket  certificate  authorization  under 
United's  Rate  Schedule  ITS  prior  to  the 
commencement  of  service.  United 
indicates  that  it  would  construct  a  10- 
inch  tap  and  approximately  100  feet  of 
10-inch  pipeline  for  the  delivery  of  the 
gas  to  Kaiser,  to  be  owned  and  operated 
by  Kaiser,  downstream  of  United's 
proposed  meter  station  in  Kaiser's  plant 
yard.  United  states  the  proposed  tap 
would  not  have  an  impact  on  United's 
curtailment  plan  since  interruptible 
transportation  service  is  being  provided 
-  pursuant  to  United's  blanket  certificate. 
United  states  that  Shell  would 
reimburse  United  for  the  cost  of  the 
facilities  which  is  estimated  to  be 
$756,500. 

Comment  date:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

3.  Natural  Gas  Pipeline  Co.  of  America 

[Docket  NaCP91-«(»»-0«q 
September  28. 1991. 

Take  notice  that  on  September  16, 
1991,  Natural  Gas  Pipeline  Company  of 
America  (Natiu-all.  701  East  22Qd  Street. 


Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP91-3099-OeO.  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  effective  May  ItJ,  19SI. 
transportation  service  for  Tennessee 
Gas  Pipeline  Company  H'snneMee),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  states  that  by  Commission 
order  issued  May  19, 19S2.  in  Dock«t  No. 
CP82-50-000,  as  amended,  tt  is 
authorized  to  transport  for  Tennessee  on 
a  firm  basis  50.000  MMBtu  of  natural  gas 
volumes.  Natural  also  states  that 
pursuant  to  a  gas  transportation 
agreement  between  Natural  and 
Tennessee  dated  October  20, 1981.  as 
amended,  it  recerves  up  to  50.000 
MMBtu  of  natural  gas  per  day  for  the 
account  of  Tennessee  in  Beckhmn, 
Cadda  Custer,  Dewey.  Woodivard. 
Grady.  Washita,  and  Stephens  Counties. 
Oklahoma  and  Qark  County,  Kansas 
and  redelivered  g&s  m  Cameron  Parish. 
Louisiana  and  in  Custer  County. 
Oklahoma. 

It  is  fiutker  stated  that  pursuant  to  a 
termination  agreement  dated  May  15, 
1991.  Natural  and  Tennessee  agreed  to 
terminate  the  agreement  effective  May 
16. 1991.  thereby  terminating  the 
agreement  prior  to  the  expiration  of  the 
primary  term.  It  is  also  indicated  that 
Natural  has  agreed  to  waive  the 
minimum  six  nionfts  written  rratice 
requirement  as  stated  in  the  service 
agreement.  Natural  further  states  that  no 
facilities  are  proposed  to  be  abandoned. 

Comment  date:  October  17, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  aotioe. 

4,  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP91-31 25-000) 
September  26, 1991. 

Take  notice  that  on  September  18, 
1991,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  147a  Houston,  Texas 
77251-1478,  Bed  in  Docket  No  CP91- 
3125-000  a  request  pursuant  to  {  157.20S 
of  the  Commission's  Regulations  for 
permission  and  approval  to  abandon 
certain  pipeline  facilities  located  in 
Jackson  County,  Texas  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP82-430-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  proposes  to  abandon 
approximately  4,11  miles  of  the  Edna 


Field  6-inch  line  located  in  Jackson 
County,  Texas.  United  proposes  to 
abandon  approximately  1.42  tmles  of  the 
pipehne  by  removal  at  the  re(}uestof 
property  cmmen  and  for  safety  reasons. 
United  states  that  the  remaining  2.69 
miles  of  pipdine  would  be  abaadooed  in 
place.  United  indicates  that  the  section 
of  pipehne  to  be  sdsandoned  was  used  to 
serve  one  customer  who  has 
discontinued  service  over  a  year  ago 
and  has  another  source  of  fas  oervice. 
Therefore,  this  abandonment  would  not 
result  in  the  loss  of  service  for  any  of 
United's  current  customers,  it  is  stated. 

United  states  fiiat  the  cost  to  abaadoa 
these  facilities  is  approximately  S38.400. 

Comment  date:  November  12. 1991.  in 
accordance  wiA  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Panhandle  Eastan  Pipe  Um  Go, 

(Docket  Nos.  CP91-ai5»-Q0a  CPBl-315e-0Qa 
CP91-316O-0e0J 

September  28, 1991. 

The  notice  that  Panhandle  Eastern 
Pipe  Line  Company.  P.O.  Box  1642. 
Houston.  Texas  77251-164Z  iApplicant) 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
§  S  157.205  -and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  Na.  CP86-585-000. 
pursuant  to  seotion  7  of  tie  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  ^propriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  lelated  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  suaunarized  in  ^e 
attached  appendix. 

Comment  date:  Norember  12, 1991.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


'  Theie  prior  notice 
coiualidatcd. 


reiluBStt  sfenot 
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Docket  No.  (date  filed) 

Stupper  name  (type) 

Peak  day. 

average  day. 

annual  dt 

Receipt  ■  points 

Delivery  points 

Contract  date,  rate 

schedule,  sennce 

type 

Related  docket, 
start  up  date 

CP91 -31 58-000 

McLeod  Farms.  Inc. 
(End  user). 

McLeod  Farms,  Inc. 
(End  user). 

Bowling  Green 
Company  (LOG). 

150 

150 

54.750 

40 

40 

14.600 

2.600 

2,600 

949,000 

OK 

TX 

7-25-91.  PT. 
lnterTuptit>le. 

7-25-91,  PT. 
Interruptible. 

4-1 -«9,  SCT.  Firm,.. 

ST91- 10099 

(9-20-91) 
CP91 -31 59-000 

OK 

TX 

8-1-91 
ST91-10098 

(9-20-91) 
CP91-3160-000 

KS 

MO 

8-1-91 
ST91-10161 

(9-20-91) 

8-1-91 

■  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


6.  ANR  Pipeline  Co..  at  al,  Tennessee 
Gas  Pipeline  Co.,  ANR  Pipeline  Co.. 
Algonquin  Gas  Transmission  Co. 

[Docket  Nos.  CP91-3193-000.'CP91-3194-000. 
CP91-3195-000,  CP91-3201-000] 

September  28, 1991. 

Take  notice  that  the  above  referenced 
companies  (Apphcants)  Hied  in  the 
above  referenced  dockets,  prior  notice 
requests  pursuant  to  §S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 


*  These  prior  notices  requests  are  not 
consolidated. 


authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  imder  their 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day.  and  annual  volumes,  and  the 
docket  nimibers  and  initiation  dates  of 


the  120-day  transactions  under  §  284.223 
of  the  Commission's  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  tmder  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  November  12. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date 

Applicant 

Shipper  name 

Peak  day.' 
Avg.  annual 

Points  Of  • 

Start  up  date,  rate 
schedule 

filed) 

Receipt 

Deliveiy 

Related  ■  dockets 

CP91 -31 93-000 

ANR  Pipeline  Co., 
500  Rertaissance 
Center,  Detroit 
Ml  48243. 

Tennessee  Gas 
Pipeline  Co.,  P.O. 
Box  2511, 
Houston,  TX 
77252. 

ANR  Pipeline  Co . 
500  Renaissance 
Center.  Detroit 
Ml  48243 

Algonquin  Gas 
Transmission 
Co..  1284 
.Soldiers  Fiekj 
Road,  Boston  MA. 

Bishop  Pipeline 
Corp. 

Commonwealth 
Gas  Co. 

NGC 
TransportatkHi 
Inc. 

Entrade  Corp 

100.000 

100.000 

36.500.000 

10,000 

10,000 

3,650,000 

100.000 

100.000 

36.500.000 

200,000 

200,000 

73,000,000 

LA.  OK,  KS,  TX, 
OTX.  Wl,  OLA 

OLA 

IN 

08-06-91.  ITS. 
Interruptible. 

09-02-91,  FT-A. 

Firm. 

08-10-91,  ITS, 
lntemjptit)ie. 

08-06-91,  AIT-1, 
Interruptible. 

ST91-10204-000 

(9-24-91) 
CP91 -31 94-000 

MA 

CP88-532-000 
ST91-10390-000 

(9-24-91) 
CP91 -31 95-000 

OTX.TX,  OLA,WI.... 
ID,  MA 

LA 

CP87-1 15-000 
ST91-10199-000 

(9-24-91) 
CP91 -3201 -000 

CT 

CP88-532-000 
ST91 -10308-000 

(9-24-91) 

CP    89-948-000 

i  ^  (locket  corresponds  to  applicant's  blanket  transportation  certifwate.  If  an  ST  docket 

»  Quantities  are  shown  in  dt  for  ANR  and  Tennessee;  and  in  MMBtu  for  Algonquin 
'  Offshore  Louisiana  and  Offshore  Texas  are  shown  as  OLA  and  OTX,  respectivety. 


is  slHMvn,  120-day  transportation  service  was  reported  in  it. 


7.  Tninkline  Gas  Co. 

[Docket  No.  CP91-3165-000J 
September  26, 1991. 

Take  notice  that  on  September  20, 
1991.  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP91-3165-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
certain  transportation  services  provided 
to  Chevron  U.S.A.  (Chevron)  and 


performed  piu-suant  to  authorization 
received  in  Docket  No.  CP77-52-000.  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  proposes  to  abandon  a  two- 
part  transportation  service  provided  to 
Chevron  pursuant  to  two  firm 
transportation  agreements  dated 
September  24, 1976.  Trunkline  states 
that  these  agreements  are  on  file  with 
the  Commission  as  Rate  Schedules  T-25 


and  T-26  of  Trunkline's  FERC  Gas 
Tariff,  Original  Volume  No.  2.  and  that 
Trunkline  provides  transportation 
service  for  Chevron  between  Vermilion 
Area  Block  23.  Offshore  Louisiana,  and 
points  of  interconnection  between 
Trunkline  and  Texas  Eastern 
Transmission  Corporation  in  Allen  and 
Beauregard  Parishes.  Louisiana. 
Trunkline  further  states  that  pursuant  to 
a  letter  agreement  dated  June  27, 1990. 
Trunkline  and  Chevron  have  agreed  to 
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terminate  these  agreements  effective 
November  15, 1989.  Tnmldine  requests 
authorization  to  abandon  the  service 
performed  under  Rale  Schedules  T-25 
and  T-28  effective  November  15, 1969. 

Trunkhne  advises  that  there  would  be 
no  abandonment  of  facilities  as  a  result 
of  the  proiposal. 

Comment  date:  October  17, 1991.  in 
accordaace  with  Standard  JParagrapb  F 
at  the  end  of  the  notice. 

8.  Northern  hiatoral  Gas  Co. 

[Docket  No.  CP91-3202-0001 
September  27, 1991. 

Take  notice  that  on  September  25, 
1991,  Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  SL'-eet 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  Na  CP91^3202-000  a  request 
pursuant  to  55  157.205  and  157.212  of  (he 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  upgrade  an 
existing  delivery  point  to  accommodate 
natural  gas  deliveries  to  Nortfiem 
Minnesota  Utilities  (Northera 
Minnesota)  for  use  in  the  community  of 
Aitkin.  Minnesota,  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
CP82-401-000  pursuant  to  sectioa  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  CommissioB  and  open  to  public 
inspection. 

Northern  proposes  to  upgrade  its 
existing  Deerwood  No.  1  iowa  border 
station,  located  in  Crow  Wing  County, 
Minnesota,  in  order  to  aoconunodate 


natural  gas  deliveries  to  Northern 
Minnesota  under  Northerns  CD-I  and 
FT-l  Rate  Schedules  for  redelivery  in 
Minnesota.  It  is  stated  that  Northern 
Minnesota  has  requested  an  upgrade  of 
this  delivery  point  due  to  the  expansion 
of  its  distribution  system  into  new  areas, 
and  specifically  to  serve  the  community 
of  Aitkin,  Minnesota,  which  is  currently 
without  gas  service. 

Northern  states  that  fhe  proposed 
deliveries  to  Northern  Minnesota  would 
be  served  from  currently  assigned  total 
firm  entitlements.  Nortticm  further 
states  that  ^  estimated  volumes 
proposed  to  be  delivered  to  Northern 
Minnesota  is  expected  to  result  in  an 
increase  in  Northern's  peak  day 
dehveries  to  770  Mcf  ^from  219  Mcf)  and 
anaual  dehveries  to  139.500  Mcf  (from 
39,727  Mcf). 

It  is  estimated  that  the  total  cost  to 
u^rade  the  facility  would  be  $16,600. 

Comment  date:  November  12, 1991.  in 
accordance  with  Staxulsnl  Paragraph  G 
at  the  end  of  this  notice. 

9.  ANR  Pipeline  Co. 

Docket  No8.  CP91-317&-000,»  CP91-31 71-000, 

CP91-3172-000,    CP91-3173-00a    CP91-3174- 

000). 

September  Z7. 1991. 

Take  notice  that  on  September  20, 
1991,  ANR  Pipeline  Company  (ANR 
Pipeline),  500  Renaissance  Center, 
Detroit,  Michigan  48243,  filed  in  ^ 


*  Thew  prior  nolice  i««|uMt(  are  not 
consolidateil. 


above  referenced  dockets,  prior  notice 
requests  pursuant  to  fj  157.285  and 
284.223  of  the  Commission's  Regulations 
under  Ae  Natural  Gas  Act  (18  CFR 
157.205  and  284.223]  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
532-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  mere  fully  set 
fourth  in  the  prior  notice  requests  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  ^e  date  of  the  transportation 
agreement  between  ANR  Pipeline  and 
the  respective  shipjper.  function  of  the 
shipper,  i.e.,  marketer,  producer,  end- 
user,  etc.,  the  type  of  transportation 
service,  the  appropriate  tranapartation 
rate  schedule,  the  peak  day.  average 
day,  and  annual  volumes,  and  the 
docket  number  and  initiation  dates  of 
the  120-day  truwaotions  imder  (  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  ANR  Pipeline  and  is 
included  in  the  attached  appendix. 

ANR  Pipeline  alleges  that  it  would 
provide  the  proposed  service  for  each 
shipper  under  an  executed  gas 
transportation  agreement  md  would 
charge  rates  and  abide  by  the  terms  and 
conditions  of  (he  referenced 
transportation  rate  schedules. 

CoiTiBient  date:  NovenAter  12, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  Ne.  Tran,    ■ 

Shipper  name 

<unction 

Peak  day' 
Avg.  Annual 

Points  of— 

Sy  up  date,  rate 

rxmod '  tfooheis 

Agr.  OM 

flaceipt 

Delivery 

1 
CP91-81?0-00» 

Semoo -Energy 
Servloes.  tnc. 

KN  G«s  Markelir>g, 
Inc. 

Bishop  PipeltfiA 
Corp. 

BHP  Petroteom 
(AiTwncM)  Inc. 

1 

1 

Marketer 

30,000 

30.000 

lO.SSO.'OOO 

130,000 

150.500 

54.750.000 

10,000 

10,000 

8350.000. 

30.000 

so.eoo' 

10.030)000  ■ 

«.seo 

•.500; 
a.102.500 

1 
VariOdS  existing 
points. 

VaiiOM  exis6ng 
points. 

Varieua  exisling 

wy._ _ . 

iwwi.. 

WI*IN _    

JL ; 

WY 

•-1-81.  ITS, 
Intamjptibta. 

B-2-81.  ITS. 
lntam«rtibte. 

•-1-91.  ITS. 
Inlemjptlble. 

d-1-91.  ITS.            1 

ST9I-1020M>00 

8-31-90                1 

CP91-3171-000 
10-15-00 

CP91-31 72-000       i 

Mafkeier 

Marfiettr 

ST»1-t02l  0-000 
Sm -10206-000 

6-3-91                   J 
CP91-3173-000 

"Marketer — 

Enkutar 

STDi-ioeoe-ooo 

7-17-^ 

CP91 -31 74-090       i 

Ml _.; 

mtefrupuOM. 

6-S-S1.  ITS. 

Mam^itibte. 

57*4-10201-000 

S-2-90      1            I 

■  Ouwitltiea  <are  etouM  «*  Om 

*  The  ST  docket  indicates  ttiat  tao-day  transportation  senwe  iwas  initiaM  under  SectiOM  2S4.223<a)  tt  ihe  Commiasion's  negutatiorw. 


10.  TntBklkie  Urn  Ca 

(Dockrt  Ne.  CP91-3127-000J 
September  27. 1991. 

Take  notice  that  on  September  18, 
1991,  Trunkline  Gas  Company 
(Trunkline).  P.O.  Box  164Z  Houston, 


Texas  77251-1642.  filed  in  Docket  No. 
CP91-3127-000  an  appTicatloo  puisuant 
to  section  7Xb)  of  the  Natural  Gas  Act 
for  permissiMi  ood  approval  te  abandon 
transportation  service  provided  to 
Transcontinental  Gas  Pipe  Line 


(Transcoj.  Jn  Docket  Ne.  CP77-340,  all 
as  more  fully  set  forth  in  the  amplication 
which  is  en  ^e  w^th  the  ConmitsioB 
and  open  to  public  inapedton. 

Trunkline  specifically  requests 
authority  to  abandon  transportation 
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service  provided  in  Transco  pursuant  to 
a  transportation  agreement  dated 
November  11, 1976,  as  amended  May  27, 
1982.  Trunkline  states  that  pursuant  to 
this  agreement.  Rate  Schedule  T-22  of 
Trunkline's  FERC  Gas  Tariff.  Original 
Volume  No.  2.  Trunkline  provides  firm 
and  interruptible  transportation  service 
for  Transco  from  the  Vermilion  Block  14 
field  gas  unit.  Offshore  Louisiana,  for 
redelivery  to  Trunkline's  point  of 
interconnection  with  Transco's  facilities 
near  Ragley  in  Beauregard  Parish. 
Louisiana.  Trunkline  indicates  that 
pursuant  to  a  letter  dated  June  27. 1990, 
Transco  notified  Tnmkline  of  its  desire 
tn  terminate  this  agreement.  Trunkline 
requests  authority  to  abandon  Rate 
Schedule  T-22  effective  July  2, 1991.  No 
facilities  are  proposed  to  be  abandoned 
herein. 

Comment  date:  October  18, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Transcontinental  Gas  Pipe  Line  Corp. 

[Docket  No.  CP91-3152-000) 
September  27. 1991. 

Take  notice  that  on  September  20. 
1991,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP91-3152-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regrilations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223]  for  authorization  to  transport 
natural  gas  on  behalf  of  Fina  Natural 
Gas  Company  (Fina)  under  the 
authorization  issued  in  Docket  No. 
CP88-328-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  would  perform  the  proposed 
interruptible  transportation  service  for 
Fina.  a  marketer  of  natural  gas.  pursuant 
to  a  Service  Agreement  dated  July  16, 
1991  (System  Contract  000.5073).  The 
term  of  the  transportation  service  is 
from  July  16. 1991,  and  shall  remain  in 
force  and  effect  through  August  15. 1991, 
and  thereafter  until  terminated  by 
Transco  or  Fina  upon  at  least  thirty  days 
written  notice  to  the  other  specifying  a 
termination  date.  Transco  proposes  to 
transport  on  a  peak  day  up  to  525,000 
Dth;  on  an  average  day  up  to  50.000  Dth; 
and  on  an  annual  basis  up  to  18.250.000 
Dth  of  natural  gas  for  Fina.  Transco 
states  that  it  would  receive  the  gas  at 
receipt  points  offshore  in  Louisiana  and 


Texas  and  onshore  in  Texas.  Louisiana. 
Mississippi,  Alabama,  New  Jersey, 
Maryland,  Virginia,  Georgia.  North 
Carolina,  and  Pennsylvania.  Transco 
would  deliver  the  gas  to  existing 
dehvery  points  in  Louisiana  and  Texas. 
It  is  alleged  that  the  rate  to  be  charged 
Fina  for  the  proposed  transportation 
service  shall  be  accordance  with 
Transco's  Rate  Schedule  IT.  Transco 
avers  that  construction  of  facilities 
would  not  be  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  periformed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
regulations.  Transco  conmienced  such 
self-implementing  service  on  August  1. 
1991.  as  reported  in  Docket  No.  ST91- 
10284-000. 

Comment  date:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP91-3168-000] 
September  27. 1991. 

Take  notice  that  on  September  20, 
1991.  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478.  Houston.  Texas 
77251-1478.  filed  in  Docket  No.  CP91- 
3168-000  a  request  pursuant  to 
§S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  on  firm  basis  on  behalf  of 
Champion  International  Corp. 
(Champion)  under  the  authorization 
issued  in  Docket  No.  CP88-6-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
prior  notice  requests  which  are  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  would  perform  the  proposed 
transportation  service  for  Champion,  an 
end  user  of  natural  gas,  pursuant  to  a 
Firm  Gas  Transportation  Service 
Agreement  dated  August  1. 1991  tMaster 
Contract  Number  7520).  The  Service 
Agreement  is  effective  fi'om  August  1, 
1991,  for  a  primary  term  of  one  month 
from  the  date  of  first  delivery  and  shall 
continue  for  successive  one  month  terms 
thereafter  until  terminated  at  any  time 
upon  written  notice  by  either  party. 
United  proposes  to  transport  on  a  peak 
day  up  to  2,168  MMBtu;  on  an  average 
day  up  to  2,168  MMBtu:  and  on  an 
annual  basis  up  to  791,320  MMBtu  of 


natural  gas  for  Champion.  United  states 
that  it  would  receive  the  gas  at  receipt 
points  in  Terrbonne  Parish,  Louisiana 
deliver  the  gas  to  delivery  points  in 
Escambia  County,  Florida  and 
Terrebonne  Parish,  Louisiana.  It  is 
alleged  the  rate  to  be  charged  Champion 
for  the  proposed  transportation  service 
shall  be  accordance  with  United's  Rate 
Schedule  FTS.  United  avers  that 
construction  of  faciities  would  not  be 
required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
regulations.  United  commenced  such 
self-implementing  service  on  August  15, 
1991,  as  reported  in  Docket  No.  ST91- 
9975-000. 

Comment  date:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  United  Gas  Pipe  Line  Co. 

(Docket  No.  CP91-3196-000,  CP91-3197-000, 
CP91-3199-000,  C:P91-3200-000] 

September  27, 1991. 

Take  notice  that  on  September  24, 
1991,  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478.  Houston.  Texas 
77251-1478.  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-6-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.  * 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
United  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'These  prior  notice  requetU  are  not  conaolidaled. 
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Docket  No.  (date  filed) 



Shipper  name  (type) 

Peak  day, 
average  day. 
annual  MMatu 

Receipt  potnts 

OeHvwy  points 

Confryt  daw,  rrte 

•chedula.  aafvioe 

typ« 

Hwslsd  oocKot, 
■tail  up  date 

CP91-3196-000 
(9-24-91) 

CP91-3197-000 

Crescent  Gas  Corp. 
(Intrastate  Pipeline). 

CentranCorp. 
(marketer).             ^ 

Rna  Natural  Gas  Co. 
(producer). 

Eagle  Natural  Gas  Co. 
(marketer). 

5.240 

5.240 

1.912,600 

20.960 

20,960 

7,650,400 

104.800 

104.800 

38.252.000 

26.200 

26.200 

9.563.000 

LA „„. 

LA.  MS ._ 

LA,  TX,  MS.  Off  LA 

LA.  TX.  MS.  AL 

MS ™ 

LA.  TX.  FL.  MS 

5-23-91,  ITS, 
kiterrupliWe. 

11-07-90.'  ITS. 
InlsfTUptibls. 

3-28-90.«  ITS. 
Interruptible. 

12-15-88.*  ITS, 
k«lem4>Ub«a. 

SI91-10345-000 
8-26-91 

ST91 -10373-000 

(9-24-91) 

CP91 -3 199-000 
(9-24-91) 

CP91 -3200-000 

LA,  TX.  AL.  FU  MS 

LA,  MS 

9-«-91 

ST91-10347-000 
8-21-91 

ST91 -10374-000 

(9-24-«1) 

9-4-91 

>  Amended  November  19. 1990. 

*  Amended  July  22,  1991. 

*  Amended  August  21.  1991. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  Hied  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  fmds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
uimecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 


Commission  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  if  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-23908  Filed  1&-3-91: 8:45  am] 

BILUNa  CODE  S717-01-M 


[Docket  No*.  TQ92-1-1-002  Mid  'nil»2-1-t- 
002] 

Alabama-Tennessee  Natural  Gas  Co^ 
Notice  of  Proposed  PGA  Rate 
Adjustment 

September  27. 1991 

Take  notice  that  on  September  25, 
1991,  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918.  Florence,  Alabama 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  tariff  sheet: 

Second  Substitute  Twenty  Seventh  Revised 
Sheet  No.  4 

The  tariff  sheet  is  proposed  to  become 
effective  October  1, 1991.  Alabama- 
Tennessee  states  that  the  purpose  of  this 
filing  is  to  make  certain  computational 
corrections  to  its  filing  made  in  the 
above-captioned  docket  on  September  9, 
1991,  to  conform  to  the  rates  of  its 
suppliers.  Alabama-Tennessee  further 
states  that  this  filing  is  being  made  in 
order  to  adjust  its  rates  and  to  reflect 


the  Commission's  Annual  Charge 
Adjustment  (ACA)  effective  on  October 
1,1991. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheet  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  sales  and 
transportation  customers  and  affected 
State  Regulatory  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Sti^et.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  4, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-23899  Filed  10-3-91:  8:45  am] 
MLUfM  COOC  (717-01-11 


[Docket  No.  CP9&-2282-003] 

Bayou  Interstate  Pipeline  System; 
Compliance  Filing 

September  27, 1991.   . 

Take  notice  that  Bayou  Interstate 
Pipeline  System  (Bayou)  on  September 
4, 1991,  pursuant  to  the  requirements  of 
Ordering  Paragraphs  (F)  and  (G)  of  the 
Order  Approving  Abandonment  and 
Issuing  Certificate  issued  by  the 
Commission  on  June  6, 1991.  tendered 
for  filing  its  reconciliation  of  PGA 
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Account  No.  191  for  the  period  from 
April  1. 1990  through  June  30, 19S1. 

Bayou  states  that  a  copy  of  the  filing 
has  been  mailed  to  Bayou's  sole 
jurisdictional  customer. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  4, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Casholl. 
Secretary. 
[FR  Doc  91-23906  Filed  10-3-91;  8:45  amj 

BNJJNG  COOe  •717-01-« 


(Docket  No.  RP9 1-222-0011 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  27, 1991 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"].  on  September  19, 
1991,  pursuant  to  section  4  of  the 
Natural  Gas  Act.  part  154  and  §  2.104  of 
the  Commission's  Regulations,  Order 
Nos.  500  and  528,  as  amended,  and 
§  §  12.9  and  12.10  of  the  General  Terms 
and  Conditions  of  CNG's  FERC  Gas 
Tariff,  filed  the  following  tariff  sheets  to 
its  First  Revised  Volume  No.  1  of  CNG's 
FERC  Gas  Tariff: 

Twelfth  Revised  Sheet  No.  31 
Sixth  Revised  Sheet  No.  32 
Seventh  Revised  Sheet  No.  34 
Fourth  Revised  Sheet  No.  35 
Third  Revised  Sheet  No.  38 
Fifth  Revised  Sheet  No.  45 

Take  further  notice  that  on  September 
19. 1991,  CNG  withdrew  all  of  the  listed 
tariff  sheets,  except  for  Fifth  Revised 
Sheet  No.  45. 

CNG  states  that  the  purpose  of  Fifth 
Revised  Sheet  No,  45  is  to  track 
Transcontinental  Gas  Pipe  Line 
Coporation's  elimination  of  the  Fixed 
and  Commodity  Litigant  Producer 
Settlement  Payment  ("LPSP"). 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  customers  as 
well  as  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedei  al  Energy  Regulatory  Commission. 


825  North  Capitol  Street.  NE.. 
Washington  DC  20426.  in  accordance 
with  Rule  211  of  the  Commissioa's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  4, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  > 
LoisD.  Cashell 
Secretary. 
[FR  Doc.  91-23902  Filed  10-3-91;  8:45  am] 

BtLUNO  COOE  S717-01-M 


(Docket  Noe.  RP»1-1«1-000  and  RP91-160- 
000] 

Columbia  Gas  Transmission  Corp^ 
Informal  Settlement  Conference 

September  27, 1991. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Wednesday,  October  9 
and  Thursday,  October  TO.  1991,  at  10 
a.m.  at  the  offices  of  the  Federal  Energy 
Regidatory  Commission,  810  First  Street, 
NE.,  Washington,  DC,  20426,  for  die 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

At  the  conference  parties  and  Staff 
will  explore  and  address  the  matter  of  a 
restricted  service  list  and  prepare  a  list 
in  accordance  with  the  Presiding  Judge's 
order  issued  September  17, 1991. 
Accordingly,  parties  are  to  submit  to 
Staff  counsel  Hollis  J.  Alpert  on  or 
before  October  9, 1991  their  name  and 
address,  consistent  with  that  order.  In 
addition,  at  the  conference  the 
participants  will  address  proposals  for 
an  appropriate  trial  schedule  as  well  as 
other  matters  described  in  the  Presiding 
Judge's  Order  Convening  Prehearing 
Conference  issued  July  30. 1991. 

Any  party,  as  defined  by  Ift  CFR 
385.102{c],  or  any  participant,  as  defined 
by  18  CFR  385.1D2(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Hollis  J.  Alpert  at  [202]  208-1093. 
or  David  R.  Cain  at  (202)  20»-0917. 
L4M8D.  CaaMI; 
Secretary. 

[FR  Doc.  91-23903  FUed  tO-»-ei:  8^45  am] 
BtLUNO  COOE  cnr-oi-a 


[Proiect  No.  2256-001  Wisconsin] 

Consolidated  Water  Pewer  Co.;  Notice 
Establishing  Procedures  for 
Reilcenshig  and  a  Deadline  for 
Submission  of  Final  Amendments 

September  27,  IflSl. 

The  license  for  the  Wisconsin  Rapids 
Project  No.  2256.  located  on  the 
Wisconsin  River,  Wood  County, 
Wisconsin,  expires  on  July  31, 1993.  The 
statutory  deadline  for  filing  an 
application  for  new  license  was  July  31. 
1991.  An  application  for  new  license  has 
been  filed  as  follows: 


Project  No. 

Contact 

2256-001 .... 

Consofidatad 

Mr.  Kennetti  K 

Water  Power 

Knaijp. 

Company,  231 

Consoiidated 

Rrst  Avenue 

Water  Powwf 

Nortti,  P.O.  Box 

Company,  231 

8050.  Wisconsin 

Rrst  Avenue 

Ra|ads,WI 

Norttt.  P.O. 

54495. 

R<n8050, 
Wisconsin 
Rapids,  Wt 
54496,  (715) 
422-6073. 

The  following  is  an  approximate 
schedule  and  procedures  that  will  be 
followed  in  processing  the  application: 


Date 

Actnn 

September  20, 

Commiaann    notifies    applicant 

1901. 

that  its  appticattm  has  been 

accepted. 

October  1.  1991... 

Commission  laaues  public  notice 

o<    ttie    accepted    application 

Mtabliahing    dates    for    fiRng 

teata. 

December  1, 

Commission's  deadline  for  appli- 

1991. 

cant  for  fMng  a  final  amend- 

ment if  any,  to  its  application. 

Upon  receipt  of  any  additional 
information  and  any  information  filed  in 
response  to  the  public  notices  of  the 
application,  the  Commission  will 
evaluate  the  application  in  accordance 
with  appUcable  statutory  requirements 
and  take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Michael  Dees  at 
202-213-2807. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc  91-Z3906  Filed  10-3'4t  K45  am) 
BiujNa  CODE  tri7-«i-a 
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Docket  No.  TA92-2-23-000 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  27. 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  September  25  1991  certain 
revised  tariff  sheets  to  Original  Volume 
No.  1  of  its  FERC  Gas  Tariff.  The 
proposed  effective  date  of  the  tariff 
sheets  is  November  1. 1991. 

By  letter  order  dated  September  10, 
1991  in  Docket  No.  TA92-1-23-000  the 
Commission  requested  ESNG's  tariff 
sheets  as  filed  on  August  29. 1991  be 
refiled.  Such  filing  was  rejected  under 
S  385.2001(b)  of  the  Commission's 
regulations  as  the  Commission  could  not 
recreate  a  paper  version  of  ESNG's 
Schedule  Al,  and  further,  a  left  margin 
of  four  (4]  spaces  occurred  in  ESNG's 
ClOl.  C102  and  C201  files. 

As  previously  detailed  in  ESNG's 
August  29, 1991  filing  the  above 
referenced  tariff  sheets  are  part  of 
ESNG's  Annual  PGA  and  are  tendered 
for  effectiveness  on  November  1, 1991. 
as  required  by  section  21  of  the  General 
Terms  and  Conditions  of  ESNG's  FERC 
Gas  Tariff. 

ESNG  states  the  filing  is  its  Annual 
PGA  filing  pursuant  to  S  154.305  of  the 
Commission's  regulations  and  S  21  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  The  effect  of  the  filing  is  to 
increase  commodity  rates,  by  $0.7191 
per  dt  and  no  change  in  the  demand 
rates  over  ESNG  s  rates  established  in 
its  Quarterly  PGA  filing.  Docket  No. 
TQ91-3-23-000  et  al..  effective  August  1, 
1991.  Other  rates  also  change 
correspondingly. 

ESNG  states  that  the  projected 
commodity  and  demand  costs  have  been 
developed  using  a  best  estimate  of 
available  gas  supply  to  meet  its 
anticipated  purchase  requirements.  Such 
projections  reflect  the  continued 
implementation  of  ESNG's  Stipulation 
and  Agreement  in  Docket  Nos.  RP89- 
164-000  and  001.  and  more  specifically 
Article  II  (as  amended)  thereof,  which 
perits  ESNG  to  include  in  its  PGA 
calculations  transportation-related 
(Account  No.  858)  costs. 

ESNG  states  its  filing  also  contains 
the  calculations  of  its  new  surcharge 
adjustments  which  reflect  the 
amortization  of  the  respective 
commodity  and  demand  current  deferral 
balances  accumulated  during  the  period 
July  1, 1990  through  June  30, 1991  over 
the  twelve  month  period  commencing 
November  1. 1991. 

ESNG  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its 


customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  17. 1991.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cathell, 
Secretary. 

[FR  Doc.  91-23900  Filed  10-3-91;  8:45  amj 
BILUNO  COOC  C717-01-M 

[Docket  No.  TM91-5-23-001] 

Eastern  Shore  Natural  Gas  Co^ 
Proposed  Changes  In  FERC  Gas  Tariff 

September  27. 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  September  25, 1991  certain 
revised  tariff  sheet  included  in  appendix 
A  attached  to  the  filing.  Such  tariff  sheet 
bears  a  proposed  effective  date  of 
August  1. 1991. 

By  letter  order  dated  September  11, 
1991  in  Docket  Nos.  TM91-5-23-O00,  et. 
al.  and  GT91-35-000.  et.  al.  the 
Commission  requested  ESNG  revise  the 
terms  and  conditions  of  its  tariff  to 
properly  set  forth  the  new  methodology 
for  determining  the  Rate  Schedule  PS 
rates.  The  new  methodology  has  ESNG 
basing  its  Rate  Schedule  PS-1  demand 
charge  on  Transcontinental  Gas  Pipe 
Line  Corporation's  (Transco)  Rate 
Schedule  FT  rates  pursuant  to 
settlement  approval  in  Transco's  Docket 
No.  CP88-391-004,  et.  al. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  4, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-23904  Filed  10-3-91;  S:45  am) 

BILUNO  COOC  (rir-oi-M 


[Docket  No.  RP91-20S-002] 

Ozark  Gas  Transmission  System; 
Proposed  Change  In  FERC  Gas  Tariff 

September  27, 1991. 

Take  notice  that  Ozark  Gas 
Transmission  System  ("Ozark")  on 
September  23, 1991,  tendered  for  filing 
the  following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.l: 


Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Original  Sheet  No.  43A 
Original  Sheet  No.  43B 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Original  Sheet  No.  B5A 
Original  Sheet  No.  BSB 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Original  Sheet  No.  120A 
Original  Sheet  No.  120B 
Original  Sheet  No.  120C 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 
Substitute  Original  Sheet 


No.  13 
No.  IS 
No.  19 
No.  28 
No.  41 
No.  42 
No.  43 


No.  55 
No.  85 


No.  87 

No.  89 
No.  91 
No.  93 
No.  94 
No.  95 
No.  96 
No.  97 
No.  98 
No.  104 
No.  105 
No.  106 
No.  109 
No.  113 
No.  120 


No.  121 
No.  123 
No.  126 
No.  127 
No.  128 
No.  129 
No.  130 
No.  131 
No.  132 
No.  133 
No.  134 
No.  137 
No.  139 
No.  140 
No.  141 
No.  151 
No.  155 
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Ozark  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  order  issued 
by  the  Commission  in  the  referenced 
dockets  on  September  6, 1991.  The 
proposed  effective  date  is  October  1. 
1991.  Ozark  states  that  copies  of  the 
filing  were  served  upon  its  jurisdictional 
customers  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  4. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  availale  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-23901  Filed  10-3-Sl;  8:46  am] 

BILUNG  CODC  S717-OMI 


Southeastern  Power  Administraaon 

Order  Confirmiog  and  Approving 
Power  Rates  on  an  Intcmn  Bnsia; 
Correction 

In  the  notice  document  published  in 
the  Federal  Registar  of  Friday, 
September  13, 1981  (58  FB  4BKtl).  the 
date  of  signature  appearing  in  the  first 
column  on  page  46612  should  read 
August  28. 1991. 
].  Michael  Davis. 

P.E..  Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
[PR  Doc.  91-23960  Filed  10-3-41;  8:45  am). 

BILUNG  CODE  M50-0t-« 


ENVIRONMENTAL  PROFECTION 
AGENCY 

lER-FRL-4019-11 

Environmental  Impact  Sbrtvments  and 
Regulations;  Availabilitv  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  September  1ft,  1991  through 
September  20, 1901  pursuant  to  the 
Environmental  Review  Process  (ERF), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  280-5076. 


An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  5. 1991  (56  FR  14096). 

Draft  EISS 

ERP  No.  D-BLM-GO20Q0-NM  Bating 
E02,  Albuquerque  District  Resource 
Management  Plan  (RMP)  Amendment. 
Oil  and  Gas  Leasing  and  Development 
Farmington.  Rio  Pueico  and  Taos 
Resource  Areas.  Implemraitation. 
Several  Counties,  t'^1 

Summary:  EPA  believes  the  DEIS  does 
not  contain  sufficient  information  to 
fully  assess  the  potentially  significant 
impacts  of  the  proposal.  EPA  believes 
that  by  excluding  the  impacts  from 
methane  migration,  produced  water 
disposal,  and  hazardous  materials  from 
the  EIS,  the  assessment  of  this  proposal 
is  incomplete. 

ERP  No.  D-CDB-C80012-NY  Rating 
LO.  City  of  Rochester  School  No.  25  and 
School  No.  36  Replacement,  CDBG, 
Rochester,  Monroe  County,  NT. 

Summary:  EPA  has  no  objections  to 
the  proposed  project 

EPR  No.  D-CDB-C80019-NY  Rating 
EC2,  Northeast  Middle  School  project 
Construction  and"  Operation,  Site 
Approval  and  CDB  Grant.  City  of 
Rochester,  Monroe  County,  NY. 

Summary:  EPA  expressed 
environmental  concerns  due  to  the 
potential  to  encounter  contamination  at 
the  project  site.  EPA  recommended  that 
additional  information  be  provided  in 
the  final  EIS  to  address  this  issue. 

ERP  No.  D-NOA-L91007-AK  Rating 
EC2,  Halibut  Fisheries  Proposed 
Individual  Fishing  Quota  Management 
Alternatives  Plan.  Approval  and 
Implementation.  Gulf  of  Alaska  and 
Bering  Sea/Aleutian  Islands,  AK. 

Summary:  EPA  expressed 
environmental  concerns  based  on  the 
potential  for  "highgrading"  and  under 
reporting  of  catch  under  the  IFQ 
management  system.  The  final  EIS 
should  analyze  wliether  these  activities 
could  potentially  contribute  to 
overfishing  problems  and  discuss 
enforcement  mechanisms  that  could  be 
used  to  prevent  such  a  problem. 

Final  EISs 

ERP  No.  F-CDB-C80010-NY.  East 
Falls  Street  Redevelopment  Project. 
Manufacturers  MegaMall  Construction, 
UDAG,  Urban  Renewal  Plan 
Amendment  Niagara  County,  NY. 

Summary:  EPA  has  no  objections  to 
the  proposed  project 

EPNo.  F-FHW-E40726-KY.  US  27 
Construction  Camp  Nelson  to 
Nicholasville  Bypass.  Funding  and  404 
Permit  Jessamine  County. 


Summary:  EPA  continues  to  have 
environmental  concerns  about  potential 
impacts  associated  with  frontage  roads 
and  water  quality  impacts  from  non- 
point  source  pollutants. 

ERP  No.  F-UMT-G54004-TX,  South 
Oak  Cliff  Corridors  Transit 
Improvements  South  Oak  Cliff 
Communities  to  the  Dallas  Central 
Business  District  Funding.  COE  Section 
404  Permit,  Coast  Guard  Bridge  Permit. 
Special  Use  Permit  Dallas  County,  TX. 

Summary:  EPA  has  no  objections  to 
the  projects. 

Dated:  October  1. 19W 
R.  Douglas  Cooper.. 

Director  SPAD  Office  of  Federal  Activities. 
[FR  Doc.  91-23971  Filed  10-03-01;  8:46  ami 

BILLWO  CODE  <SM-9»4i 


[ER-FRL-4018-9] 

Environmental  Impact  Statements; 
Notice  of  AvaHabiiity 

Responsible  Ageacy 

Office  of  Federal  Activities,  General 
Information  (202)  260-5073  or  (202)  260- 
5076.  Availability  of  Environmental 
Impact  Statements  Filed  September  23. 
'1991  Through  September  27. 1991 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  910344.  DRAFT  EIS,  IBR,  UT, 
Price-San  Rafael  Rivers  Unit  of  the 
Colorado  River  Water  Quality 
Improvement  Program  (CRWQIP)  and 
the  on-farm  Colorado  River  Salinity 
Control  Program  (CRSC) 
Improvements,  Funding  and  Possible 
Section  404  Permit  Carbon.  Emery 
Counties,  UT,  Due:  December  23, 1991. 
Contact:  Roland  Robison  (801)  524- 
5592. 

The  U.S.  Department  of  the  Interior's 
Bureau  of  Reclamation  and  the  U.S. 
Department  of  Agriculture's  Soil 
Conservation  Service  are  Joint  Lead 
Agencies  for  this  project 
EIS  No.  910345.  FINAL  EIS;  FHW,  MD, 
I-695/Baltimore  Beltway,  US  40  West 
to  MD-170  and  MD-295/ Baltimore- 
Washington  Expressway,  MD-48  to 
the  Baltimore  City  Line  Improvements, 
Funding  and  404  Permit  Baltimore 
and  Anne  Arundel  Coimties,  KflD,  Due: 
November  04. 1991.  Contact:  Herman 
Rodrigo  (301)  962-4440. 
EIS  No.  910346,  DRAFT  EIS.  GSA.  MD. 
Baltimoro  Health  care  Financing 
Administration  Consolidation 
(HCFA).  Sites  Selection  and  Funding, 
Woodlawn  Area,  Baltimore  Coimty, 
MD,  Due:  November  18. 1991.  Contact 
Harold  Quinn  (215)  597-1550. 
EIS  No.  910347,  DRAFT  EIS.  NRC. 
Nuclear  Power  Plants  Operating 
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Ucenses  (NUREC-1473)  Renewal 
NPDES  Pennit  Due:  December  18. 
1991,  Contact:  Donald  Cleariy  (301) 
492-3936. 

EIS  No.  910348.  DRAFT  ESS.  AFS.  UT. 
Uinfa  National  Forest  Plan 
Amendment.  Rangeland  Ecosystem 
Management  Plan,  Implementation. 
Utah-Wasatch.  Utah,  Toole  and  luab 
Counties,  UT,  Due:  January  03. 1992, 
Contact:  David  Griffel  (801)  79ft-3571. 

EIS  No.  910349,  DRAFT  EIS,  EPA.  OR, 
Umpqua  Ocean  Dredged  Material 
Disposal  Site  (ODMDS)  Designation. 
Umpqua  River.  OR,  Due:  November 
18. 1991,  Contact:  John  Maiek  (206) 
553-1288. 

£■75  No.  910350.  DRAFT  EIS,  VAD,  FL, 
East  Central  Florida  Medical  Center 
(ECFMC)  Construction,  Alternative 
Site  Selection,  Brevard  Co.,  Orange 
Co.;  Seminole  Co.;  and  Volusia.  Co.; 
FL.  Due:  November  18. 1991,  Contact 
Scctt  Gebhardtsbauer  (202)  233-7086. 

EIS  No.  910351.  FINAL  EIS.  EPA,  TX, 
Monticello  B-2  Area  Surface  Lignite 
Mine  Expansion,  Revised  and 
Additional  Information.  Issuance  of 
NPDES  Permit  and  COE  404  Permit, 
Titua  County,  TX.  Due:  November  04. 
1991,  Contact  Norm  Thomas  (214) 
65&-2260. 

EIS  No.  910352.  FINAL  EIS,  AFS,  OR, 
Augur  Creek  Timber  Sale  and  Road 
Construction,  Implementation. 
Freemont  National  Forest  Paisley 
Ranger  District,  Lake  County,  OR. 
Due:  November  04, 1991.  Contact 
Roger  King  (503)  943-3114. 

EIS  No.  910353.  FINAL  EIS,  BLM,  CA, 
Hayden  Hill  Open  Pit  Heap  Leach 
Gold  and  Silver  Mine  Project, 
Construction  and  Operation,  Mining 
Plan  of  Operations,  Ancillary  Right-of 
Ways  and  Well  Permits  Approval, 
Lassen  County,  CA,  Due:  November 
04, 1991,  Contact  John  Bosworth  (916) 
257-^381. 

EIS  No.  910354,  FINAL  EIS.  BLM.  CO. 
San  Luis  Planning  Area,  Land  and 
Resource  Management  Plan. 
Implementation.  Alamosa.  Costilla. 
Saguache,  Conejos  and  Rio  Grande 
Counties,  CO,  Due:  November  04, 
1991,  Contact:  Joe  Kraayenbrink  (719) 
589^975. 

Amended  Notices 

EIS  No.  910281.  DRAFT  EIS,  BLM,  CO, 
NM,  TransCoiorado  Gas  Pipeline 
Transmission  Project,  Construction, 
Operation,  and  Maintenance,  Section 
404  and  10  Permits;  Right-of- Way  and 
Special  Use  Permit,  La  Plata,  Delta, 
Dolores,  Garfield,  Mesa,  Monteziuna. 
Montrose.  Rio  Blanco,  San  Miguel 
Counties  and  San  Juan  County,  NM. 
Due:  November  22, 1991.  Contact 
Chuck  Finch  (303)  249-7791. 


Published  FR  06-2^-91— Review 
period  extended. 

Dated:  October  1, 1991. 
R.  Douglas  Cooper, 

Director,  SPAD  Office  of  Federal  ActiviUes. 
[FR  Doc.  01-23972  Filed  10-3-01:  B:45  am] 

WUMQ  coot  MM-SO-M 


EQUAL  EMPLOYHENT  OPPORTUNITY 
COMMISSION 

Agency  Report  Forms  Under  0MB 
Review 

agency:  Equal  Employment  Opportunity 

Commission. 

ACTtON:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
The  proposed  report  form  under  review 
is  listed  below. 

DATES:  Comments  must  be  received  on 
or  before  November  18, 1991.  If  you 
anticipate  commenting  on  a  report  form 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  Agency  Clearance  Officer 
of  your  intent  as  early  as  possible. 
ADDRESSES:  Copies  of  the  proposed 
report  form,  the  request  for  clearance 
(Stendard  Form  63),  supporting 
statement,  and  other  documents 
submitted  to  OMB  for  review  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  item  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT 
EEOC  Agency  Clearance  Officer 
Margaret  P.  Ulmer,  Office  of 
Management,  room  2220. 1801  L  Street 
NW..  Washington.  DC  20507;  Telephone: 
(202)  663-4279. 

OMB  Reviewer  Joseph  Lackey. 
Human  Resources  and  Housing  Branch, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Telephone:  (202)  395-7316. 

Type  of  Request:  Revision. 

Title:  Employer  Information  Report 
EEO-1. 

Form  Number  Standard  Form  100. 

Frequency  of  Report  Annually. 

Type  of  Respondent  Private 
employers  with  100  or  more  employees 
and  certain  Federal  government 
contractors  with  50  or  more  employees. 


Standard  Industrial  Chsaification 
(SIC)  Code:  Multiple. 

Description  of  Affected  Public:  INDl 
HHID  and  Farms  and  Businesses/INST. 

Responses:  150,000. 

Reporting  Hours:  870,000. 

Federal  Cost  $1,008,000. 

Applicable  under  Section  3504(h)  of 
Public  Law  96-511:  Not  applicable. 

Number  of  Forma:  1. 

Abstract-Needs/Users:  EEO-1  data 
are  used  by  EEOC  to  investigate  charges 
of  discrimination  against  employers  in 
private  industry.  Data  are  shared  with 
several  Federal  government  agencies, 
particularly  the  Office  of  Federal 
Contract  Compliance  Programs 
(OFCCP),  U.S.  Department  of  Labor. 
Under  Section  709(d)  of  Title  VU  of  the 
Civil  Rights  Act  of  1964,  as  amended, 
EBO-1  data  are  also  shared  with 
approximately  127  State  and  local  FEP 
agencies. 

Dated:  September  30, 1991. 

For  the  Commission. 
R.  Edison  Elkins, 

Management  Director.  Equal  Employment 
Opportunity  Commission. 
(FR  Doc.  91-23872  Filed  10-3-91:  8:45  am) 

BiLUNQ  COM  «S7»-a(-tl 


Agency  Report  Forms  Under  OMB 

Review 

agency:  Equal  Employment  Opportunity 
Commission. 

action:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
The  proposed  report  form  under  review 
is  listed  below. 

DATES:  Comments  must  be  received  on 
or  before  November  18, 1991.  If  you 
anticipate  commenting  on  a  report  form, 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESSES:  Copies  of  the  proposed 

report  form,  the  request  for  clearance. 
(S.F.  83),  supporting  statement,  and 
other  documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Comments  on 
the  item  listed  should  be  submitted  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 
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FOR  FURTHER  INFORMATION  CONTACT 

EEOC  Agency  Clearance  Officer 
Margaret  P.  Uliner,  Financial  and 
Resource  Management  Services,  room 
2220, 1801  L  Street,  NW.,  Washington, 
DC  20507;  Telephone  (202)  663-4279. 

OMB  Reviewer:  Joseph  Lackey,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  room 
3201,  New  Executive  Office  Building, 
Washington,  DC  20503;  Telephone  (202) 
395-7316. 

Type  of  Request:  Extension  (No 
Change). 

Title:  State  and  Local  Government 
Information  EEO-4. 

Form  Number  EEOC  Form  164. 

Frequency  of  Report  Annually  for 
respondents  with  100  or  more 
employees,  a  statistical  sample  of 
respondents  with  15-99  employees. 

Type  of  Respondent:  State  and  local 
governments  with  15  or  more  employees. 

Standard  Industrial  Classification 
(SIC)  Code:  911-965. 

Description  of  Affected  Public:  State 
and  local  governments. 

Responses:  24,100. 

Reporting  Hours:  125,400. 

Federal  Cost  $280,700. 

Applicable  under  Section  3504(h)  of 
Public  Law  96-511:  Not  appUcable. 

Number  of  Forms:  1. 

Abstract-Needs/Users:  EEO-4  data 
are  used  by  EEOC  to  investigate  charges 
of  discrimination  against  State  and  local 
governments  and  in  EEOC  systemic 
program  decisions.  Data  are  shared  with 
several  Federal  government  agencies. 
Under  section  709(d)  of  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended, 
EEO-4  data  are  also  shared  with 
approximately  38  State  and  102  local 
Fair  Employment  Practices  Agencies. 
Aggregate  data  are  used  by  researchers 
and  the  general  public. 

Dated:  September  27. 1991. 

For  the  Commission. 
R.  Edison  Elkins, 

Management  Director,  Equal  Employment 
Opportunity  Commission. 
[FR  Doc.  91-23873  FUed  10-3-91;  8:45  am] 

MUJNO  CODE  W7IH»-II 


Agency  Report  Forms  Under  OMB 
Review 

agency:  Equal  Employment  Opportimity 

Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 


the  agency  has  made  such  a  submission. 
The  proposed  report  form  under  review 
is  Usted  below. 

DATES:  Comments  must  be  received  on 
or  before  November  18, 1991.  If  you 
anticipate  commenting  on  a  report  form, 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESSES:  Copies  of  the  proposed 
report  form,  the  request  for  clearance, 
(S.F.  83),  supporting  statement,  and 
other  documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Comments  on 
the  item  Usted  should  be  submitted  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

EEOC  Agency  Clearance  Officer 
Margaret  P.  Ulmer,  Financial  and 
Resource  Management  Services,  room 
2220. 1801  L  Street,  NW.,  Washington. 
DC  20507;  Telephone  (202)  663-4279. 

OMB  Reviewer  Joseph  Lackey.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  room 
3001.  New  Executive  Office  Building. 
Washington.  DC  20503;  Telephone  (202) 
395-7316. 

Type  of  Request-  Revision  of  a 
currently  approved  collection. 

Title:  Higher  Education  Staff 
Information  Report  EEO-6. 

Frequency  of  Report:  Biennially. 

Type  of  Respondent  Business/other 
institutions/ State  or  local  governments. 

Standard  Industrial  Classification 
(SIC)  Codes:  822,  824,  829. 

Description  of  Affected  Public: 
Institutions  of  higher  education  with  15 
or  more  full-time  employees. 

Responses:  3,000. 

Reporting  Hours:  9,000. 

Federal  Costs:  $42,000.00. 

Applicable  Under  Section  3504(h)  of 
Public  Law  95-511:  Not  applicable. 

Number  of  Forms:  1. 

Data  are  used  by  EEOC  in  its 
compliance,  litigation  and  conciliation 
activities.  Data  are  shared  with  other 
Federal  agencies,  and  25  State  and  77 
local  Fair  Employment  Practices 
Commissions  (FEPC's)  in  support  of 
their  EEO  programs  after  pledging  to 
abide  by  EEO-6  confidentiality 
restrictions. 

Dated:  September  27. 1991. 

For  the  Commission. 
R.  Edison  Elkins, 

Management  Director,  Equal  Employment 
Opportunity  Commission. 
[FR  Doc.  91-23874  Filed  10-^-91;  8:45  am] 

BILLING  COOe  W70-(W-M 


Employer  Information  Report  (EEO-1); 
Change  in  Survey  Form  and 
Instructions 

agency:  Equal  Employment  Opportunity 
Commission. 

action:  Notice  of  proposed  change  to 
the  EEO-1  (Standard  Form  100)  survey 
questionnaire  by  expanding  the  number 
of  job  categories  from  the  current  nine  to 
fifteen. 

summary:  Starting  with  the  1992  survey 
year,  employers  will  be  required  to 
report  their  employment  on  the  EEO-1 
form  by  fifteen  broad  job  categories 
rather  than  the  current  nine.  The 
additional  categories  are  designed  to 
provide  more  homogeneous  groupings 
by  subdividing  the  larger  and  nfiore 
diverse  current  categories.  The  new 
categories  will  allow  more  accurate 
descriptions  of  employers'  work  forces. 
The  Commission,  in  iU  investigation  of 
charges  of  discrimination  in 
employment,  needs  more  job  specific 
data.  In  the  long  run.  it  is  expected  that 
the  additional  job  category  break  outs 
will  make  investigations  more 
expeditious  for  the  Commission  and  less 
burdensome  to  the  employer.  More 
detailed  information  on  the  job 
categories  or  workers  will,  in  many 
instances,  cut  down  on  the  requests  for 
information  during  investigations.  It  is 
also  expected  that  the  expanded 
categories  will  faciUtate  employers'  own 
evaluation  of  their  work  forces.  Four  of 
the  categories  remain  unchanged.  The 
changes  in  the  other  categories  are 
primarily  divisions  of  the  existing 
definitions.  The  proposed  job 
classifications  immediately  follow  this 
notice. 

DATE:  Comments  must  be  submitted  on 
or  before  December  3, 1991.  A  public 
hearing  concerning  these  proposed 
changes  will  be  held  on  a  date  and  at  a 
time  and  place  to  be  announced. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Office  of  the  Executive 
Secretariat  EEOC.  10th  Floor.  1801  L 
Street,  NW..  Washington,  DC  20507. 
Copies  of  comments  submitted  by  the 
public  will  be  available  for  review  at  the 
Commission's  library,  room  6502, 1801  L 
Street,  NW.,  Washington,  DC  between 
the  hours  of  9:30  a.m.  and  5  p.m.  Any 
comments  should  additionally  be  filed 
with  the  Office  of  Management  and 
Budget  (See  "Paperwork  Reduction  Act" 
below). 

As  a  convenience  to  commentors,  the 
Executive  Secretariat  will  accept  public 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202)  663- 
4114.  (This  is  not  a  toll-free  number.) 
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Only  public  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assure  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of  six 
pages  will  not  be  accepted.  Receipt  of 
FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  Staff  at 
(202)  663-4078.  (This  is  not  a  toll-free 
number.) 

FOR  FURTHER  INFORMATION  CONTACT. 

Joachim  Neckere,  Director.  Program 
Research  and  Surveys  Division  at  (202) 
663-4958  (voice)  or  (202)  706-9300 
(TDD). 

SUPPLEM8NTARY  mFORMATION:  After 

evaluating  its  data  needs,  the 
Commission  concluded  that,  in  order  to 
increase  the  utility  of  the  EEO-1  data  for 
charge  resolution  purposes,  some 
expansion  to  the  current  form  is 
necessary.  Weighing  utility  against  cost 
and  respondent  burden,  the  job  category 
expansion  was  deemed  to  be  the  most 
useful  for  minimal  increased  cost  to  the 
government  as  well  as  to  employers.  It 
was  the  least  burdensome  of  all  the 
alternatives  considered.  Increases  in 
recordkeeping  costs  and  reporting 
burden  hours  would  accrue  largely 
during  the  initial  year  of 
implementation.  Once  the  new 
categories  have  been  coded  in  the 
employers'  records,  there  should  be  little 
further  increase  in  burden  hours  or  cost 
This  proposal  does  not  change  the 
number  of  employers  who  file  the 
EEO-1  report.  It  also  does  not  change 
•he  number  of  reports  employers  file. 

Persons  wishing  to  present  their  views 
orally  should  notify  the  Commission  of 
their  desire  to  do  so,  in  writing,  no  later 
than  [insert  thirty  days  from  the  date  of 
publication]  with  a  request  to  Francis 
Mart.  Executive  Officer,  Equal 
Employment  Opportunity  Commission, 
1801  L  Street.  NW..  Washington.  DC 
20507.  The  request  should  include  a 
written  summary  of  the  remarks  to  be 
offered. 

Paperwork  Reduction  Act 

This  proposed  change  in  survey  form 
and  instructions  contains  information 
cotleclion  requirements  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  It  is 
estimated  that  nationwide  the 
recordkeeping  and  reporting  burden 
hours  would  increase  by  approximately 
300.000  hours.  Most  of  this  would  be  in 
the  initial  year  of  implementation.  As 
more  and  more  employers  computerixe 
their  EEO-1  rq>orting,  the  increase  in 
burden  hours  will  be  reduced 


considerably.  The  processing  cost  to  the 
government  is  estimated  to  increase  by 
$308,000  annually.  As  required  by  the 
Paperwork  Reduction  Act.  the  Equal 
Employment  Opportunity  Commission  is 
submitting  a  request  to  the  Office  of 
Management  and  Budget  that  it  approve 
these  information  collection 
requirements.  Organizations  or 
individuals  desiring  to  submit  comments 
for  consideration  by  OMB  on  these 
information  collection  requirements 
should  address  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Joseph  Lackey. 

The  Commission  also  certifies  under  5 
U.S.C.  605(b)  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354).  that 
these  modifications  will  not  result  in 
significant  impact  on  a  substantial 
number  of  small  employers,  and  that  a 
regulatory  QexibiUty  analysis  therefore 
is  not  required.  Because  only  employers 
with  100  or  more  employees  and 
government  contractors  with  50  or  more 
employees  and  a  contract  amounting  to 
$50,000  or  more  are  required  to  file  the 
EEO-1  report  small  employers  are  not 
affected. 

The  Commission  hereby  pubhshes  this 
proposed  change  for  public  comment 

Dated:  September  3a  1991. 

For  the  Commission. 
Evan  J.  Kemp,  Jr., 
Chairwan. 
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[FR  Doc.  91-23875  Filed  10-3-91;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  CommtttM  for  ttM  1992  ITU 
World  Administrative  Radio 
Conference  for  Oealktg  With 
Frequency  AUoc«tion«  In  Cartain  Parts 
Of  the  Spectrum  (92-WARC  Advisory 
Committee) 

September  30, 1991. 

The  FCC  Industry  Advisory 
Committee  for  the  ITU  1992  Worid 
Administrative  Radio  Conference  for 
Dealing  with  Frequency  Allocations  in 
Certain  Parts  of  the  Spectirjn  (92- 
WARC  Advisory  Committee)  will  meet 
between  5  and  6  p.m.  on  Tuesday, 
October  22. 1991.  in  room  856  at 
Commission  premises  located  at  1919  M 
Street  NW..  Washington,  DC. 

The  agenda  for  this  seventh  and  final 
meeting  of  the  Committee  will  be  to 
receive  a  report  from  the  FCC  on  its 
consideration  of  the  Industry  Advisory 
Committee's  Final  Report  (IAC-48)  to 
the  FCC  in  Docket  No.  89-554,  and  the 
Report  of  the  Commission  itself  in  the 
Docket  vis-a-vis  United  States  Proposals 
for  the  Conference. 

Information  regarding  meetings  of  the 
Industry  Advisory  Committee  may  be 
obtained  twenty-four  hours  a  day,  seven 
days  a  week,  via  the  PubUc  Access  Link 
(PAL)  by  dialing  the  FCC  Laboratory 
Computer  at  (301)  725-1072, 

Designated  Federal  Official  for  the 
Committee  is  Walda  W.  Roseman. 
Office  of  International  Commimications. 
Federal  Communications  Commission. 
Washington.  DC  20554.  (202)  632-0935. 

Federal  Communications  Commission. 

Doima  R.  Searcy, 

Secretary. 

(FR  Doc.  91-23856  Piled  10-9-91;  8:45  am) 

BiLLMO  CODE  ina-et-ti 


(0A91-11S7] 

Comments  Invited  OM  Utah  Pub»c 
Safety  Plan 

September  27, 1991. 

The  Commission  has  received  the 
public  safety  radio  communications  plan 
for  Utah  (Region  41). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No. 
87-112  implementing  the  Public  Safety 
National  Plan,  interested  parties  may 
file  comments  on  or  before  November  6. 
1991  and  reply  comments  on  or  before 
November  21. 1991.  (See  Report  and 
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Order,  General  Docket  No.  87-112.  3 
FCC  Red  905  (1987),  at  paragraph  54.) 

Commenters  should  send  an  original 
and  Ave  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554  and 
should  clearly  identify  them  as 
submissions  to  PR  Docket  91-282  Utah- 
Public  Safety  Region  41. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford. 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-23857  Filed  10-3-91;  8:45  am) 

WLLMQ  cooc  %^^^<^^^^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-916-OR] 

Amendment  to  a  Major  Disaster 
Declaration;  Connecticut 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Connecticut  (FEMA-916-DR),  dated 
August  30, 1991,  and  related 
determinations. 

DATES:  September  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Cormecticut,  dated 
August  30, 1991,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  to  a  major  disaster  by  the 
President  in  his  declaration  of  August 
30,1991: 

The  counties  of  Hartford,  New  Haven,  and 
Tolland  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.510,  Disaster  Assistance.) 
Grant  C  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support  Federal  Emergency 
Management  Agency. 
[FR  Doc.  91-23954  Filed  10-3-91;  8:45  am] 

MLUNQ  COOE  irit-Ol-H 


[FEMA-918-OR] 

Major  Disaster  and  Related 
Determinations;  New  York 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  York 
(FEMA-9ia-DR),  dated  September  16, 
1991,  and  related  determinations. 
DATES:  September  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott,  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  September  16, 1991,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  1521  et  seq.. 
Pub.  L  93-288,  as  amended  by  Public 
Law  100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  York, 
resulting  from  Hurricane  Bob  on  August  19, 
1991.  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  New  York. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  fmd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Pubhc 
Assistance  in  the  designated  areas. 
Individual  Assistance  may  t>e  provided  at  a 
later  date,  if  requested  and  warranted. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Ihor  W.  Husar  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

■    I  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 


Suffolk  County  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Wallace  E.  Stickney, 

Director,  Federal  Emergency  Management 

Agency. 

[FR  Doc.  91-23955  Filed  10-3-91;  8:45  am] 
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FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Proposed  Requirement  for  Electronic 
Submission  of  Bank  Reports  of 
Condition  and  Income 

AGENCY:  Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Request  for  comment. 

summary:  The  Federal  Institutions 
Examination  Council  ("Examination 
Council")  requests  public  comment  on  a 
proposed  timetable  under  which  banks 
would  be  required  to  submit  their 
Reports  of  Condition  and  Income  ("Call 
Reports")  electronically.  The  filing  of 
Call  Reports  is  required  quarterly  by  the 
Office  of  the  Comptroller  of  the 
Currency  ("OCC")  for  national  banks, 
the  Federal  Reserve  Board  ("FRB")  for 
state  member  banks,  and  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
for  insured  state  nonmember 
commercial  and  savings  banks.  At 
present,  banks  must  submit  their 
completed  Call  Reports  on  the  report 
forms  provided  by  the  federal  bank 
supervisory  agencies,  on  computer- 
generated  facsimiles  of  the  agency- 
supplied  report  forms,  or  electronically 
over  telephone  lines  to  the  banking 
agencies'  electronic  collection  agent 
using  computer  software.  Except  for 
certain  banks  with  foreign  offices  that 
are  required  to  transmit  electronically, 
most  banks  currently  have  the  option  of 
either  filing  hard-copy  (paper)  reports  or 
submitting  their  Call  Reports 
electronically.  Under  the  timetable 
proposed  herein  by  the  Examination 
Council,  beginning  as  of  March  31, 1992, 
banks  with  assets  of  $100  million  or 
more  as  of  June  30, 1991,  would  be 
required  to  file  electronically.  One  year 
later,  this  requirement  would  be 
extended  to  banks  with  assets  of  $50 
million  or  more  as  of  June  30, 1991. 
Finally,  as  of  March  31, 1994,  all  banks 
would  be  required  to  submit  their  Call 
Reports  electronically.  The  proposed 
timetable  would  not  change  the  existing 
deadlines  for  submitting  Call  Reports. 

The  Examination  Council  invites 
comment  on  all  aspects  of  the  proposed 
electronic  submission  requirement. 
Specific  comments  furnishing 
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information  on  the  costs  of  and  savings 
realized  from  the  use  of  Call  Report 
software  to  prepare  and  transmit  reports 
would  be  helpful  to  the  agencies.  In 
addition,  the  Examination  Council  seeks 
comment  on  whether  banks  meeting 
certain  criteria  (e.g.,  those  with  assets  of 
less  than  some  specified  amount)  that 
do  not  have  personal  computers  should 
either  be  exempt  from  the  electronic 
submission  requirement  or  should  be 
permitted  to  request  waivers  from  it. 
DATE:  Comments  must  be  received  by 
November  18, 1991. 
ADDRESSES:  Comments  should  be 
directed  to  Robert  J.  Lawrence, 
Executive  Secretary,  Federal  Financial 
Institutions  Examination  Council,  1776  G 
Street,  NW.,  suite  850B,  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT! 

OCC:  David  C.  Motter,  Special  Assistant 
to  the  Chief  National  Bank  Examiner, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington,  DC  20219,  (202)  874-4922. 

FRB:  Rhoger  H  Pugh,  Manager,  Division 
of  Banking  Supervision  and 
Regulation,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and 
Constitution  Avenue,  NW., 
Washington,  DC  20551,  (202)  728-5883. 

FDIC:  Robert  F.  Storch,  Chief, 
Accounting  Section,  Division  of 
Supervision,  Federal  Deposit 
Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20429. 
(202)  898-6906. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  early  19808,  the  growing  use  of 
personal  computers  in  the  banking 
industry  led  to  the  introduction  of 
software  to  assist  banks  in  preparing 
their  Call  Reports.  This  software  was 
also  programmed  to  generate  a  printout 
of  a  bank's  Call  Report  in  a  format 
closely  resembling  that  of  the  printed 
forms  supplied  to  all  banks  by  the  . 
banking  agencies  each  quarter.  Thus,  in 
1985,  the  Examination  Council  advised 
all  banks  that  the  banking  agencies 
would  accept  computer-generated 
facsimile  Call  Reports  satisfying  certain 
format  standards  in  lieu  of  the  agency- 
supplied  printed  forms.  Taking  further 
advantage  of  advancements  in  computer 
technology,  the  Examination  Council 
authorized  the  electronic  submission  of 
Call  Reports  to  the  banking  agencies 
starting  with  the  March  31, 1988,  report 
date.  Through  a  recently  conducted 
competitive  bidding  process,  the 
Examination  Council  selected  a  new 
collection  agent  to  provide  electronic 
collection  services  beginning  with  the 
Call  Reports  for  June  30, 1991.  This 


contract  is  for  three  years  with  three 
one-year  renewal  options. 

Currently,  around  6,800  or  54  percent 
of  all  banks  (including  46  percent  of  the 
9,400  banks  with  less  than  $100  million 
in  assets)  use  Call  Report  software 
either  to  file  computer-generated 
facsimile  report  forms  or  to  submit  their 
data  electronically.  Electronically 
submitted  reports  are  received  from 
nearly  50  percent  of  the  banks  using  this 
software,  that  is,  from  27  percent  of  all 
banks,  including  19  percent  of  banks 
with  less  than  $100  million  in  assets. 
Since  the  electronic  submission  of  bank 
Call  Reports  was  first  permitted  as  of 
March  31, 1988,  the  number  of  banks 
using  this  Rling  method  has  grown 
steadily  from  around  750  that  quarter  to 
over  3,400  as  of  March  31, 1991,  and 
total  bank  usage  of  Call  Report  software 
has  likewise  been  increasing  over  time. 
This  increasing  level  of  bank 
participation  in  the  electronic 
submission  program,  which  has  involved 
institutions  of  all  sizes,  has  largely  been 
achieved  on  a  voluntary  basis.'  This 
suggests  that,  regardless  of  size,  banks 
that  use  computer  software  to  prepare 
their  Call  Reports,  and  particularly  those 
which  choose  to  submit  electronically, 
have  concluded  that  this  automated 
method  of  preparing  and  filing  their 
reports  offers  certain  benefits  compared 
to  completing  hard-copy  report  forms 
manually  or  in  some  other  manner. 

Costs  and  Benefits  to  Banks  of  Call 
Report  Software  and  Electronic 
Submission 

During  the  third  quarter  of  1990,  the 
OCC  conducted  separate  statistically 
valid  surveys  of  three  groups  of  national 
banks:  those  that  submit  their  Call 
Reports  on  the  agency-supplied  forms, 
those  that  use  Call  Report  software  to 
prepare  and  file  computer-generated 
facsimile  report  forms,  and  those  that 
submit  their  reports  electronically.*  The 
purpose  of  these  surveys  was  to 
determine  why  the  banks  in  each  group 
use  that  particular  submission  method. 

According  to  the  OCC's  surveys, 
national  banks  find  a  number  of 
advantages  to  the  use  of  Call  Report 
softv/are.  In  particular,  after  an  initial 
learning  period,  the  survey  indicates 
that  the  use  of  Call  Report  software 


'  The  only  banks  that  are  currently  required  to 
submit  electronically  are  a  relatively  small  number 
that  have  or  have  had  more  than  one  foreign  ofRce 
(other  than  a  "shell"  branch  or  an  International 
Banking  Facility)  that  use  any  of  the  additional  15 
days  they  are  allowed  for  the  completion  of  their 
reports. 

'  The  Examination  Council  believes  that  the 
findings  of  the  OCC's  surveys  of  national  banks  that 
are  discussed  in  this  document  are  comparable  to 
the  results  that  would  have  been  obtained  had  all 
banks  been  surveyed. 


saves  banks,  on  average,  more  than  six 
hours  in  preparation  time  each  quarter 
compared  to  the  time  spent  to  complete 
their  Call  Reports  before  they  began 
using  such  software.  These  banks  also 
cited  the  reduction  in  errors  that  they 
achieve  through  the  use  of  the  Call 
Report  software  because  of  the  edits 
built  into  the  software  that  allow  them 
to  correct  certain  types  of  errors  before 
the  reports  are  filed.  This  means  that 
less  time  has  to  be  spent  by  both  the 
banks  and  the  banking  agencies  in 
following  up  on  edit  exceptions 
identified  by  the  agencies  during  their 
quarterly  Call  Report  processing  cycles. 

National  banks  filing  electronically 
further  noted  that  the  electronic 
submission  method  eliminates  the  need 
to  allow  time  for  mailing  the  hard-copy 
(paper)  report  forms  to  ensure  that  they 
are  received  by  the  Call  Report 
submission  deadline.  Thus,  under 
current  timely  filing  standards,  a  bank 
transmitting  its  report  electronically  has 
up  to  three  more  days  in  which  to 
complete  the  Call  Report  than  a  bank 
that  mails  its  report,  even  if  the  report 
itself  is  a  computer-generated  facsimile. 
Additionally,  when  reports  are 
transmitted  electronically,  the  electronic 
collection  agent  provides  the 
transmitting  bank  with  immediate 
confirmation  (electronically]  that  its  Call 
Report  has  been  received  by  the 
collection  agent  for  forwarding  to  the 
banking  agencies.  Banks  mailing  their 
Call  Reports  receive  no  indication  as  to 
whether  and,  if  so.  when  their  reports 
have  been  received  by  the  agencies. 

As  for  national  banks  that  complete 
and  submit  the  agency-supplied  Call 
Report  forms,  the  OCC's  survey  of  these 
banks  showed  that  their  nonuse  of  Call 
Report  software  could  neither  be 
attributed  to  a  lack  of  awareness  of  such 
software  (including  the  electronic 
submission  option)  nor  to  a  lack  of 
personal  computers.  Of  the  national 
bank  respondents  in  this  group,  97 
percent  knew  about  Call  Report 
software  and  90  percent  stated  that  their 
banks  had  personal  computers  on  which 
the  software  could  be  run.  (Call  Report 
preparation  software  is  also  available 
for  use  on  mainframe  computers.)  In 
explaining  their  reasons  for  not  using 
Call  Report  software  to  prepare  their 
reports,  nearly  two-thirds  of  the  national 
banks  in  this  group  cited  the  cost  of  the 
software.  However,  these  banks' 
concern  that  such  software  would  not  be 
cost  effective  to  use  runs  counter  to  the 
comments  by  national  bank  software 
users. 

As  mentioned  above,  national  bank 
software  users  had  reduced  their  Call 
Report  preparation  time  by  nn  average 
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of  more  than  six  hours  per  quarter  or  24 
hours  per  year.  Based  on  the  average 
salary  and  benefits  per  full  time 
equivalent  employee  of  slightly  more 
than  $13  per  hour  at  banks  with  less 
than  $100  million  in  assets  (based  on 
calendar  year  1990  data],  the  time  saved 
by  banks  using  Call  Report  software 
translates  into  an  annual  savings  of 
more  than  $300.  This  means  that  a  bank, 
on  average,  should  be  able  to  recover  a 
substantial  portion  of  its  annual  outlay 
of  S400  to  $500  for  Call  Report 
preparation  software.'  The  time  that  is 
saved  by  a  bank's  staff  can  then  be  used 
for  other  productive  activities. 
Moreover,  the  edits  built  into  the  Call 
Report  software  permit  banks  to  correct 
certain  types  of  errors  before  submitting 
their  reports  rather  than  having  to  do  so 
afterward  when  their  reports  are  edited 
by  the  banking  agencies.  This  offers  an 
additional  but  less  quantifiable  cost 
savings  that  banks  not  using  Call  Report 
software  may  not  be  taking  into 
account.  Thus,  when  all  of  these  factors 
are  considered,  the  Examination  Council 
believes  that  using  commercially- 
available  preparation  software  is  an 
affordable  and  cost-effective  way  to 
complete  a  Call  Report 

Nevertheless,  while  the  majonty  of  all 
banks  have  chosen  to  use  Call  Report 
software,  only  half  of  these  banks  take 
advantage  of  the  electronic  submission 
feature  that  is  incorporated  into  their 
software.  As  a  result,  some  3,400  banks 
submit  hard-copy  (paper)  report  forms 
that  they  have  produced  on  their  Call 
Report  software.  The  OCC  survey  of 
national  banks  in  this  group  revealed 
that  slightly  more  than  two-thirds  of 
them  lacked  modems  and  therefore  were 
not  equipped  to  transmit  electronically. 
A  similar  percentage  of  national  banks 
not  currently  using  Call  Report  software 
do  not  own  modems.  Most  national 
banks  in  the  former  group  gave  the  cost 
of  a  modem  as  the  most  important 
reason  for  not  electronically  submitting 
while  most  national  banks  in  the  latter 
group  also  cited  the  cost  of  a  modem  as 
a  reason  (but  not  necessarily  as  the 
most  important  reason]  for  not  ^ing 
electronically.  However,  depending  on 
quality,  a  modem  represents  a  one-time 
cost  of  from  $75  to  $200.  When  this  cost 
is  amortized  over  several  quarters  of 
use,  this  price  range  should  make  the 
purchase  of  a  nuxlem  affordable  to  all 
institutions.  (Moreover,  one  Call  Report 
software  vendor  periodically  offers  a 
free  modem  as  an  inducement  to  attract 
new  subscribers  to  its  software.) 


Regulatory  Agencies'  Perspective  on 
Software  and  Electronic  Submission 

As  mentioned  above,  a  key  feature  of 
the  commercially-available  Call  Report 
software  packages  is  the  set  of  edits 
they  contain  that  identify  and  allow 
banks  to  correct  mathematical  errors  in 
their  reports.  Thus,  the  banking  agencies 
have  regarded  their  acceptance  of 
computer-generated  facsimile  Call 
Report  forms  and  electronically 
submitted  reports  as  a  means  of 
improving  the  quahty  of  the  data 
received  from  banks.  The  OCCs  surveys 
of  national  banks  confirm  that  bankers 
hold  a  similar  view.  Support  for  such  a 
conclusion  is  also  evident  from  statistics 
compiled  by  the  FDIC  comparing 
mathematical  edit  exception  rates  for 
banks  that  use  Call  Report  software  and 
those  that  do  not  For  example,  the 
mathematical  edit  exception  rate  for  the 
6,600  national  and  state  nonmember 
banks  using  Call  Report  software  to 
prepare  their  March  31, 1991,  reports 
was  only  one-third  of  the  rate  for  the 
5,100  national  and  state  nonmember 
banks  not  using  such  software.*  Thus, 
greater  usage  of  Call  Report  software 
provides  an  opportunity  for  an 
improvement  in  the  quality  of  the  data 
banks  submit  to  the  agencies.  Other 
things  being  equal,  this  would  tend  to 
lessen  the  amoimt  of  time  the  agencies 
would  need  to  spend  on  editing  reports 
each  quarter. 

Another  reason  for  the  Examination 
Council's  institution  of  the  electronic 
submission  program  has  been  to 
improve  the  timeliness  with  which  the 
quarterly  Call  Report  data  was  available 
for  processing  and  use.  In  this  regard, 
hard-copy  (paper)  Call  Reports  must  be 
keypunched  before  they  can  be  loaded 
onto  the  agencies'  databases,  a  step 
which  is.  of  course,  not  necessary  for 
electronically  submitted  Call  Reports.  At 
the  FDIC  in  particular,  because  of  the 
backlog  that  develops  when  8,600  hard- 
copy  Call  Reports  needing  keypunching 
arrive  each  quarter  around  the  fiUng 
deadline,  up  to  seven  days  can  elapse 
between  the  receipt  of  a  hard-copy 
report  and  the  date  when  it  has  been 


•  One  toflwaT*  vendor  offen  a  fairiy  banc  itand- 
alone  small  bank  software  package  at  an  aanaal 
cost  of  approximately  $200. 


*  It  should  be  noted  that  the  types  of  ediu  in  the 
banking  agencies'  Call  Report  processing  systems 
extend  beyond  the  mathematical  edits  to  which  the 
commercially-available  software  edits  are  generally 
limited.  Tbese  other  types  of  edits  generally 
detersune  whether  reported  information  falls 
outside  established  parameters.  Edit  exceptions 
identifled  by  the  agencies'  systems  require  further 
agency  staff  review  to  determine  whether  a 
reporting  error  has  actually  occurrad,  a  process 
which  often  involves  telephone  contact  with  the 
bank  which  filed  the  report  PCIC  statistics  on 
nonmathematical  edit  exceptions  indicate  that  tbe 
exception  rales  for  banks  using  Call  Report 
software  and  for  those  that  do  not  are  about  the 


keyptmched  and  can  be  loaded  into  the 
FDIC's  Call  Report  processing  system.  In 
contrast,  a  report  received  electronically 
can  normally  be  loaded  into  the 
agencies'  computer  systems  the  day 
after  it  has  been  received  by  the 
agencies'  electronic  collection  agent.' 

Thus,  the  adoption  of  an  electronic 
requirement  would  bring  the  date  as  of 
which  the  Call  Reports  for  all  banks  are 
available  on  the  agencies'  databases 
much  closer  to  the  actual  submission 
deadline  (which,  for  most  banks,  is  30 
days  after  the  Call  Report  date]  than  is 
presently  the  case.  This,  coupled  with 
the  lower  edit  exception  rate  for  reports 
prepared  using  Call  Report  software, 
may  ultimately  enable  the  agencies'  edit 
processing  to  be  completed  sooner  than 
at  present.  Such  an  outcome  would  also 
provide  banks  and  the  public  with 
earlier  access  to  Call  Report  data. 

In  addition,  the  cost  to  the  agencies  of 
getting  a  bank's  Call  Report  data  into 
their  databases  is  lower  for 
electronically  submitted  reports  than  for 
hard-copy  (paper)  report  forms.  With 
reports  filed  electronically.  Call  Report 
data  can  be  loaded  directly  into  the 
agencies'  processing  systems  in  the  form 
in  which  it  is  received  because 
keypunching  is  not  necessary.  The  data 
entry  and  other  costs  for  handling  hard- 
copy  Call  Reports  are  approximately 
$10.50  per  report  under  the  current 
contract  with  the  vendor  who 
keypunches  these  reports.  In  contrast,  at 
the  current  level  of  3,400  electronically 
submitted  quarterly  Call  Reports,  the 
average  cost  to  the  banking  agencies' 
per  report  filed  electronically  under  the 
pricing  scale  contained  in  the 
Examination  Coimcil's  current  contract 
with  its  electronic  collection  agent  is 
approximately  $4.68  per  report.  As  the 
nimiber  of  electronically  submitted 
reports  increases  in  specified 
increments,  the  unit  cost  per  report 
within  each  higher  increment  declines.  If 
all  12,800  banks  were  required  to  submit 
their  Call  Reports  electronically,  the 
average  cost  to  the  banking  agencies  for 
each  Call  Report  would  decrease  to 
approximately  $2.56  per  report. 

Thus,  with  the  current  combination  of 
both  electronically  submitted  and  hard- 
copy  (paper)  Call  Reports,  the  agencies 
are  incurring  an  annual  cost  in  excess  of 
$415,000  to  get  the  Call  Reports  received 
from  all  banks  loaded  into  their 
processing  systems.  In  contrast,  if  all 
banks  filed  their  Call  Reports 
electronically  with  the  banking 


*  Errors  by  the  agendes  in  keypunching  data 
from  Call  Reports  filed  in  hard-copy  form  would 
also  be  eliminated  if  all  Call  Reports  were  required 

to  be  submitted  electronically. 
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agencies'  collection  agent,  this  annual 
cost  would  decrease  by  around  $300,000. 

Proposal 

The  Examination  Council  recognizes 
that  the  number  of  banks  submitting 
their  Call  Reports  electronically  has 
grown  steadily  since  banks  were  first 
permitted  to  use  this  filing  method  in 
1988.  Nevertheless,  even  if  this  growth 
continues,  the  Examination  Council  has 
concluded  that  tlie  achievement  of  a 
high  level  of  industry  participation  in  the 
electronic  submission  program  will  not 
be  attained  in  the  near  term  as  long  as 
participation  remains  voluntary.  At  the 
same  time,  banks  of  all  sizes  that 
purchase  Call  Report  preparation 
software  and  use  it  to  transmit  their 
reports  electronically  generally  have 
found  it  advantageous  to  do  so. 

Thus  after  considering  the  costs  and 
the  benefits  to  both  banJ(s  and  the 
agencies,  the  Examination  Council 
believes  that  the  percentage  of  banks 
currently  using  Call  Report  preparation 
software  with  an  electronic  submission 
feature  and  the  percentage  of  banks 
already  filing  electronically  on  a 
voluntary  basis  are  sufficient  to  justify  a 
requirement  that  banks  submit  their  Call 
Reports  electronically.  The  Examination 
Council  acknowledges,  however,  that 
smaller  banks  may  need  longer  than 
larger  banks  to  prepare  themselves  for 
transmitting  electronically. 
Consequently,  the  Examination  Council 
is  proposing  to  require  that  Call  Reports 
be  submitted  electronically  in 
accordance  with  the  timetable  set  forth 
below.  The  proposed  schedule  gives  the 
smallest  banks  the  longest  amount  of 
lead  time  before  their  electronic 
transmissions  must  begin.  Of  course, 
any  bank  not  filing  electronically  could, 
at  its  option,  adopt  this  submission 
method  earlier  than  would  otherwise  be 
required. 

The  Examination  Council  invites 
comment  on  the  proposed  electronic 
submission  requirement  and  on  the 
dates  as  of  which  the  requirement  would 
take  effect.  Specific  comments 
furnishing  information  on  the  costs  of 
and  savings  realized  from  the  sue  of  Call 
Report  software  to  prepare  and  transit 
reports  would  be  helpful  to  the  agencies. 
In' addition,  the  Examination  Council 
recognizes  that  some  very  small  banks 
may  find  it  difficult  or  unduly 
burdensome  to  comply  with  an 
electronic  submission  requirement. 
Therefore,  comment  is  also  sought  on 
whether  banks  meeting  certain  criteria 
(e.g.,  those  with  assets  of  less  than  some 
specified  amount]  that  do  not  have 
personal  computer  should  either  be 
exempt  from  the  electronic  submission 


requirement  or  should  be  permitted  to 
request  waivers  from  it. 

In  preparing  their  responses, 
commenters  should  note  two  factors 
that  may  affect  the  content  of  the  Call 
Report  forms  during  the  proposed 
timetable.  The  Examination  Council's 
Task  Force  on  Reports  is  studying  the 
possibility  of  reducing  the  number  of 
di^erent  versions  of  the  Call  Report 
from  the  present  four  and  the  Task 
Force  will  be  attempting  to  develop  a 
common  core  set  of  regulatory  report 
requirements  for  banks  and  thrifts. 

The  proposed  timetable  for  the 
electronic  submission  requirement  is  as 
follows: 

(1)  Beginning  with  the  March  31, 1992. 
Call  Reports,  banks  with  $100  million  or 
more  in  assets  as  of  June  30, 1991,  would 
be  required  to  transmit  electronically. 

This  group  of  banks  currenUy 
numbers  approximately  3,400,  of  which 
48  percent  are  at  present  submitting 
electronically  and  another  27  percent 
are  filing  computer-generated  facsimile 
report  forms.  Around  800  of  the  banks  in 
this  group  currently  do  not  use  Call 
Report  software  to  prepare  their  reports. 

(2)  Beginning  with  the  March  31, 1993, 
Call  Reports,  banks  with  $50  million  or 
more  in  assets  as  of  June  30, 1991,  would 
be  required  to  transmit  electronically. 

This  would  extend  mandatory 
electronic  submission  to  another  2,900 
banks  of  which  30  percent  are  at  present 
submitting  electronically  and  another  30 
percent  are  filing  computer-generated 
facsimile  report  forms.  Less  than  1,200  of 
the  banks  in  this  group  currently  do  not 
use  Call  Report  software  to  prepare 
their  reports. 

(3)  Beginning  with  the  March  31, 1994, 
Call  Reports,  all  banks  would  be 
required  to  transmit  electronically. 

This  would  extend  mandatory 
electronic  submission  to  the  6,500  banks 
with  less  than  $50  million  in  assets,  of 
which  14  percent  are  at  present 
submitting  electronically  and  another  25 
percent  are  filing  computer-generated 
facsimile  report  forms.  Aroimd  3,900 
banks  with  less  than  $50  million  in 
assets  are  not  currently  using  Call 
Report  software  to  prepare  their  reports. 

Dated:  October  1, 1991. 

Robert ).  La%vrenc8, 

Executive  Secretary,  Federal  Financial 

Institutions  Examination  Council. 

[FR  Doc.  91-23941  Filed  10-3-91;  B:4S  am] 
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FEDERAL  MARITIME  COMMISSION 

Crowley  Caribbean  Transport,  et  al^ 
Agreements)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  title 
46  of  the  Code  of  Federal  Regulations 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011271-005. 

Title:  U.S./Peru  Discussion 
Agreement. 

Parties:  Crowley  Caribbean 
Transport  Inc.,  Empress  Naviera  Santa, 
Lykes  Bros.  Steamship  Co..  Inc., 
Compania  Chilena  de  Navegacion 
Interoceanica  (CCNI),  Empremar,  S.A.. 
Nedlloyd  Lines. 

Synopsis:  The  proposed  amendment 
would  add  Mediterranean  Shipping 
Company  as  a  party  to  the  Agreement. 
The  parties  have  requested  a  shortened 
review  period. 

i4^reeme/j/ Ato.;  203-011325-002.    . 

Title:  Westbound  Transpacific 
Stabilization  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Kawasaki  Kisen  Kaisha,  Ltd.,  A.P. 
Moller-Maersk  Line.  Mitsui  O.S.K.  Lines, 
Ltd.,  Neptune  Orient  Lines,  Ltd.,  Nippon 
Liner  System,  Ltd.,  Nippon  Yusen 
Kaisha,  Ltd.,  Sea-Land  Service,  Inc.. 
Evergreen  Marine  Corporation.  Hanjin 
Shipping  Co..  Ltd..  Hyimdai  Merchant 
Marine  Co..  Ltd..  Orient  Overseas 
Container  Line,  Yang  Ming  Lines. 
Transporiecion  Maritime  Mexicana, 
S.A.  de  C.V.  (Mexican  Line). 

Synopsis:  The  proposed  amendment 
would  delete  Nippon  Liner  Service  as  a 
party  to  the  Agreement. 

Agreement  No.:  232-011349. 

Title:  South  Seas/Polynesia  Line 
Cross  Space,  Charter  and  Sailing 
Agreement. 

Parties:  South  Seas  Steamship  Co., 
Polynesia  Line  Limited. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  charier 
space  to  each  other,  discuss  and 
coordinate  their  sailing  schedules  in  the 
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trade  between  ports  in  the  American 
Samoa  and  the  U.S.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  224-200102-004 

Title:  Georgia  Ports  Authority  and 
Ocean  Star  Container  Line 

Parties:  Georgia  Ports  Authority. 
Ocean  Star  Container  Line 

Synopsis:  The  proposed  amendment 
reflects  increases  in  wharfage  and  other 
container  handling  and  service  charges 
assessed  under  the  Agreement. 

Agreement  Noj  224-200103-006. 

Title:  Gemgia  Ports  Authority  and  A/ 
S  Ivarans  Rederi. 

Parties:  Georgia  Ports  Authority.  A/S 
Ivarans  Rederi. 

Synopsis:  The  proposed  amendment 
reflects  increases  in  wharfage  and  other 
container  handling  and  service  charges 
assessed  under  the  Agreement. 

Agreement  No.:  224-200158-002. 

Title:  Port  of  Portland/Evergreen 
Terminal  Use  Agreement. 

Parties:  Port  of  Portland.  Evergreen 
Marine  Corporation  (Taiwan)  Ltd. 

Synopsis:  The  A^eement  filed 
September  23. 1991.  extends  the  term  of 
the  lease  agreement  between  the  parties 
through  October  31. 1991. 

Agreement  Noj  224-200224-004. 

Title:  Georgia  Ports  Authority  and 
Chiquita  Brands.  Inc. 

Parties:  Georgia  Ports  Authority. 
Chiquita  Brands,  Inc. 

Synopsis:  The  proposed  amendment 
reflects  increases  in  wharfage  and  odier 
container  handling  and  service  charges 
assessed  under  the  Agreement. 

Agreement  Nck:  224-200230-003. 

Title:  Georgia  Ports  Authority  and 
WUhebnsen  A/S. 

Parties:  Georgia  Ports  Authority. 
Wilhelmsen  A/S. 

Synopsis:  The  proposed  amendment 
reflects  increases  in  wharfage  and  other 
container  handling  and  service  charges 
assessed  under  the  Agreement 

Agreement  No.:  224-200284-002. 

Title:  Georgia  Ports  Authority  and 
United  Arab  Shipping  Company. 

Parties:  Georgia  Ports  Authority, 
United  Arab  Shipping  Company. 

Synopsis:  The  proposed  amendment 
reflects  increases  in  wharfage  and  other 
container  handlirtg  and  service  charges 
assessed  under  the  Agreement. 

Agreement  No.:  224-200371-002. 
Title:  Georgia  Ports  Authority  and 
Compagnie  Generate  Maritime. 

Parties:  Georgia  Ports  Authority, 
Compagnie  Generale  Maritime. 

Synopsis:  The  proposed  amendment 
reflects  increases  in  wharfage  and  other 
container  handling  and  service  charges 
assessed  under  the  Agreement. 
Agreement  No.:  224-200381-002 


Title:  Georgia  Ports  Authority  and 
Zim-American  Israeli  Shipping 
Company.  Ina 

Parties:  Georgia  Ports  Authority,  Zim- 
American  Israeli  Shipping  Company. 
Inc. 

Synopsis:  The  proposed  amendment 
reflects  increases  in  wharfage  and  other 
container  handling  and  service  charges 
assessed  under  the  Agreement. 

Agreement  No.:  224-200416-003. 

Title:  Georgia  Ports  Authority/ 
lugolinija  Terminal  Agreement. 

Parties:  Georgia  Ports  Authority, 
Jugolinija. 

Synopsis:  The  proposed  amendment 
reflects  increases  in  wharfage  and  other 
container  handling  and  service  charges 
assessed  under  the  Agreement 

Agreement  No.:  224-200419-003. 

Title:  Georgia  Ports  Authority  and 
Evergreen  Marine  Corporation  (Taiwan). 
Ltd..  Italia  di  Navigazione.  Compagnie 
Generale  Maritime. 

Parties:  Georgia  Ports  Authority. 
Evergreen  Marine  Corporation  (Taiwan). 
Ltd..  Italia  di  Navigazione,  Compagnie 
Generale  Maritime. 

Synt^sJs:  The  proposed  amendment 
reflects  increases  in  wharfage  and  other 
container  handling  and  service  charges 
assessed  under  the  Agreement. 

Agreement  No.:  224-200421-002. 

Title:  Georgia  Ports  Authority  and 
Polish  Ocean  Line. 

Parties:  Georgia  Ports  Authority, 
Polish  Ocean  Line. 

Synopsis:  The  proposed  amendment 
reflects  increases  in  wharfage  and  other 
container  handling  and  service  charges 
assessed  under  the  Agreement 

Dated:  September  30, 1991. 

By  Order  of  the  Federal  Maritime 
Commissioo. 
loseph  C.  Polking. 
Secretary. 

[FR  Doc.  91-23912  Filed  10-03-91;  8:45  am] 
BILUNG  COOE  STSS-OI-M 

(Docket  Na  91-36] 

Revenue  Protection  Services,  as 
Agent  for  Bottacctii  Line  v.  Daltex 
International,  S.A.;  Filing  of  Complaint 
and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Revenue  Protection  Services,  as 
agent  for  Bottacchi  Line 
("Complainant")  against  Daltex 
International.  S.A.  ("Respondent")  was 
served  September  30. 1991.  Complainant 
alleges  that  Respondent  engaged  in 
violations  of  section  10(a)(1)  of  the 
Shipping  Act  of  1984.  46  U.S.C. 
1709(a)(1).  by  failing  and  refusing  to  pay 
ocean  freight  and  other  charges  lawfulh 
assessed  pursuant  to  Complainant's 


applicable  tariffs  or  service  contracts  for 
a  shipment  of  animal  feed  supplement 
from  New  Orleans,  Louisiana  to  Santo 
Domingo,  Dominican  Republic  in  August 
1989. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  September 

30. 1992.  and  the  final  decision  of  the 
Commission  shall  be  issued  by  January 

28. 1993. 
loseph  C.  PoOdng, 
Secretary. 

[FR  Doc  91-23910  Filed  10-3-81:  8-45  am] 
BnxiNG  COOE  tno-ov^i 


[Docket  No.  91-37] 

China  Ocean  Shipping  Company  v. 
DMV  RIdgeview,  Inc.;  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complamt  filed 
by  China  Ocean  Shipping  Company 
("Complainant")  against  DMV 
Ridgeview,  Inc.  ("Respondent")  was 
served  September  30, 1991.  Complainant 
alleges  that  Respondent  engaged  in 
violations  of  section  10(a)(1)  of  the 
Shipping  Act  of  1984,  46  U.S.C. 
1709(a)(1),  by  failing  to  pay  lawful 
freight  charges  pursuant  to 
Complainant's  applicable  tariffs. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  op 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 


Federal  Register  /  Vol.  56.  No.  193  /  Friday.  October  4.  1991  /  Notico 


50339 


necessary  for  the  development  of  an 

adequate  record.  Pursuant  to  the  further 

terms  of  46  CFR  502.61,  the  initial 

decision  of  the  Presiding  Officer  in  this 

proceeding  shall  be  issued  by  September 

30. 199Z  and  the  final  decision  of  the 

Commission  shall  be  issued  by  January 

28, 1993. 

loMph  C  Polking. 

Secretary. 

|FR  Doc.  91-23909  Fiied  lO-S-91;  8;45  am] 

MLUMQ  CODE  CTSMM-M 


FEDERAL  RESERVE  SYSTEM 

Centura  Banks,  Inc.,  et  al.;  Acquisition* 
of  Companies  Engaged  In  Permlssit>te 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21^a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  i£  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  In  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 


offices  of  the  Board  of  Governors  not 
later  than  October  28, 1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Uoyd  W.  Bostian,  Jr.,  Senior  Vice 
President)  701  East  Byrd  Street, 
Richmond.  Virginia  23281: 

1.  Centura  Banks,  Inc.,  Rocky  Mount. 
North  Carolina;  to  acquire  Citizens 
Federal  Savings  and  Loan  Association 
of  Rutherfordton,  Rutherfordton,  North 
Carolina,  and  thereby  engage  in  deposit 
and  lending  activities  of  a  savings  and 
loan  association  pursuant  to  { 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoeni^.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Union  Savings  Bancshares.  Inc., 
Sedalia,  Missouri;  to  acquire  Sedalia 
Computer  Services,  Inc.,  Sedalia, 
Missouri,  and  thereby  engage  in  data 
processing  activities  pursuant  to  S 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  S^ember  30. 1991. 
Jennifer }.  fofanaoa 
Assoaate  Secretary  of  the  Board. 
(FR  Doc  91-23939  Filed  10-3-91:  &45  am] 
BiujNO  oooc  ane-et-r 


J.  Douglas  and  Bari>ara  R.  Lasatar,  at 
al.;  Change  In  Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  »et 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817U)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  October  21, 1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  84198: 

1.  J.  Douglas  and  Barbara  R.  Lasater, 
Beaver,  Oklahoma;  to  acquire  an 
additional  6.74  percent  of  the  voting 
shares  for  a  total  of  29.54  percent;  Larry 
E.  and  Leta  Mikles,  Turpin,  Oklahoma, 
to  acquire  an  additional  6.74  percent  of 


the  voting  shares  for  a  total  of  29.54 
percent  and  Charies  and  Karen  Weber. 
Beaver.  Oklahoma,  to  acquire  an 
additional  6.75  percent  for  a  total  of 
29.57  percent  of  the  voting  shares  of 
Beaver  Bancorp,  Inc..  Beaver. 
Oklahoma,  and  thereby  indirectly 
acquire  The  Bank  of  Beaver  City. 
Beaver.  Oklahoma. 

Board  of  Govemon  of  tlie  Federal  Reserve 
System,  September  30, 1991. 
fennifer ).  lehniin. 
Associate  Secretary  of  the  Board. 
[FK  Doc  91-239M  Rled  10-3-«l:  8:45  amj 
WLUNO  COM  ■»i»-et-r 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

(Docket  No.  N^t-332t) 

Notice  of  SutMnission  of  Proposed 
Information  Collections  to  OMB 

AQENCY:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
this  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
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proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5]  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (8)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimatp  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  o^icial  familiar  with  the 


proposal  and  of  the  0M6  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  September  27, 1991. 
John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Certificate  of  Need  for 
Health  Facility  and  Assurance  of 
Enforcement  of  State  Standards. 

Office:  Housing. 

Description  of  The  Need  For  the 
Information  and  its  Proposed  Use: 


Sections  232  and  242  of  the  National 
Housing  Act  authorize  mortgage 
insurance  for  nursing  homes  and/or 
intermediate  care  facilities  (ICFs),  and 
hospitals.  Form  HUD-2578  HF, 
Certificate  of  Need,  is  used  and  needed 
by  the  nursing  homes,  ICFs,  and 
hospitals  to  obtain  approval  for  an 
insured  loan. 

Form  Number:  HUD-2576-HF. 

Respondents:  State  of  Local 
Governments,  Businesses  or  Other  For- 
profit,  and  Non-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


HUD-2576-HF.. 

Study 

Recordkeeping . 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


100 

20 

120 


.2 

150 

.2 


Burden 
txxjrs 


20 

3.000 

24 


Total  Estimated  Burden  Hours:  3,044. 
Status:  Extension. 

Contact-  Jack  Payne,  HUD,  (202)  708- 
1113  Jennifer  Main,  0MB,  (202)  395-6880. 

Dated:  September  27. 1991. 

Proposal:  Rent  Adjustments  for 
Section  8  Assisted  Housing;  Retroactive 
Housing  Assistance  Payments  (FR- 
2745). 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Under  Section  801  of  the  HUD  Reform 
Act  of  1989,  a  one-time  contract  rent 
determination  and  a  calculation  of 
retroactive  payments  must  be  made  for 
certain  owners  in  the  Section  8  Housing 
Assistance  Payment  Program.  Collecting 
this  information  from  owners.  State 
agencies,  and  PubHc  Housing  Agencies 


is  necessary  for  the  Department  to  be  in 
compliance  with  the  legislation. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit,  Federal  Agencies  or  Employees 
and  Non-Profit  Institutions. 

Frequency  of  Submission:  One-Time. 

Reporting  Burden: 


Numt>er  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection.. 


1,113 


1,7035 


.8544 


1.620 


Total  Estimated  Burden  Hours:  1,620. 

Status:  Extension. 

Contact:  Michelle  McLaurin,  HUD, 
(202)  708-3944;  Delia  McCormick.  HUD. 
(202)  755-4969;  Jennifer  Main,  OMB, 
(202)  395-6880. 

Dated:  September  27, 1991. 

Proposal:  Title  I  Lender  Approval 
Forms  and  Associated  Recordkeeping. 
Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  These 
forms  will  be  used  for  approving  lending 
institutions  for  participation  in  the  Title 
I  Property  Improvement  Home  Loan 
Programs.  The  information  will  also  be 
used  for  supervision  and  evaluation  of 
the  lender  after  approval,  and 
maintenance  of  HlJD's  Institution 
Master  File  (IMF]  which  is  a  record  of 
HUD-approved  mortgages  and  lending 
institutions. 


Form  Number:  HUD-92001-L,  LC,  LD, 
LB,  LK  and  LV. 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit.  Federal  Agencies  or  Employees, 
Non-Profit  Institutions  and  Small 
Businesses  or  Organizations. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


UMI 


Number  of 
respoTKlents 


HUD  Forms; 

92001-L .: .,  300 

92001-LC „ 300 

92001-LD 300 

92001-LE 300 

92001-LK 1  400 

92001-LV 7^000 

Recordlieeping „ 7OOO 


Frequency  of 
response 


Hours  per 
response 


1 

1 

1 

1 

50 

.25 

.25 


Burden 
hours 


300 
300 
300 

300 

700 

1.750 

1.750 
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Total  Estimated  Burden  Hours:  5,400. 

S/o<os.' Revision. 

Contact  Sandra  L.  Allison,  HUD,  (202) 
708-1824;  Jennifer  Main,  OMB.  (202)  395- 
6880. 

Dated:  September  27, 1991. 

Proposal:  American  Housing  Survey- 
1991  Metropolitan  Sample  (MS). 


Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
American  Housing  Survey-1992  is  a 
longitudinal  study  that  collects  current 
information  on  the  quality,  availability, 
and  cost  of  housing  in  11  selected 
metropolitan  areas.  It  also  provides 
information  on  demographic  and  other 


characteristics  of  the  occupants.  The 
data  collected  will  be  used  by  Federal 
and  local  government  agencies  to 
evaluate  housing  issues. 

Form  Number:  AHS-61,  62.  63.  66. 67 
68  and  590. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  at 
respondents 


Fraqusncy  ol 


Hours  per 
response 


Burderi 

hours 


Intormetion  Cotection.. 


49,500 


343 


2B.87B 


Total  Estimated  Burden  Hours:  26,878. 

Status:  Revision. 

Contact  Duane  T.  McGough.  HUD, 
(202)  708-1060;  Wendy  Swire.  OMB, 
(202)  395-6880. 

Dated:  September  27, 1991. 
[FR  Doc.  91-23678  Filed  10-3-91:  8:45  am] 

WLUNQ  CODE  421IM)1-M 


Office  of  0M  Assistant  Secretary  for 
Comiminity  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-46] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Commtmity  Planning  and 
Development.  HUD. 
ACTKM:  Notice. 

SUMMARV:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE;  October  4. 1991. 
ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg.  room  7262. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  [202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impafa^d  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  tiie  toll-free  Tide  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  581  and  section 
501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended,  HUD  pubUsbes  a 
Notice,  on  a  weekly  basis,  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
This  Notice  is  also  published  in  order  to 
comply  with  tbe  December  12, 1988 


Court  Order  in  National  Coalition  for 
the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.).  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
reviewed  for  suitability  this  week. 

Dated:  September  27, 1991. 
Paul  Roitman  Bordack, 
Deputy  Assistant  Secretary  for  Economic 
Development 
[FR  Doc.  91-23757  Filed  10-3-91;  8:45  am] 

BILLINQ  COOC  4310-2S-M 


DEPARTMENT  OF  THE  INTEmOR 

Take  Pride  in  America  Advisory  Board; 
KHeeting 

AQENCY:  Take  Pride  in  America.  Office 

of  the  Secretary,  Department  of  the 

Interior. 

ACTION:  Notice  of  meeting  of  the  Take 

Pride  in  America  Advisory  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  appendix  (1988),  that  a 
meeting  of  the  Take  Pride  in  America 
Advisory  Board  will  be  held  on  October 
21, 1991  in  the  Director's  Conference 
Room,  1140  11th  Floor  of  the  State  of 
California,  Department  of  Parks  and 
Recreation  Building,  1416  Ninth  Street. 
Sacramento,  California, 

The  Board  will  convene  on  Monday, 
October  21, 1991  at  10:30  a.m.  and  meet 
until  12  noon.  The  general  business 
session  reconvenes  at  1:45  pjn.  and  is 
plaimed  to  conclude  at  4:30  p.m.  of  that 
same  day. 

The  second  official  meeting  of  the 
Take  Pride  in  America  Advisory  Board 
will  focus  on  two  main  topics: 
Strengthening  the  State  Take  Pride 
efforts  (showcasing  some  of  the  best 
programs)  and  a  long-range  strategy  for 
the  program  including  its  institutional 
structure.  Other  presentation  will 
include  discussions  by  the  Board's  three 


subcommittee  chairmen.  'Hie  Boards 
subcommittees  are  Outreach,  the 
National  Awards  Program  and 
Environmental  Education.  Presentations 
will  include  the  history  and  the  unique 
resources  of  the  Take  Pride  program, 
including  its  instituticHial  structure. 
Officials  of  the  Department  of  Interior, 
the  Take  Pride  in  America  staff,  the 
Bureau  of  Land  Management,  the  U.S. 
Forest  Service,  the  Take  Pride  in 
California  staff  and  members  of  the 
CaUfomia  Department  of  Parks  and 
Recreation  will  also  address  the  Board. 
The  meeting  will  follow  tours  and 
briefings  on  national  award  winning 
California  Take  Pride  projects. 

The  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Anyone  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed. 

The  Chairman  of  the  Board  will  allow 
for  public  commentary,  but  may  restrict 
the  length  of  presentations  as  necessary 
to  allow  the  Board  to  complete  its 
agenda  within  the  allotted  time. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Ms.  Mary  Ann  Gomez,  Take  Pride  in 
America.  U.S.  Department  of  the 
Interior,  room  5123, 1849  C  Street,  NW.. 
Washington.  DC  20240  (telephone  202- 
208-3726).  Draft  summary  minutes  of  the 
meeting  will  be  available  for  pubhc 
inspection  about  8  weeks  after  the 
meeting,  in  room  5123.  Main  Interior 
Building.  1849  C  Street,  NW., 
Washington,  DC  2024a 
Mary  Ann  Gonn, 
Advisory  Board  Management  Office. 
[FR  Doc.  91-23918  Filed  10-3-91:  a-45  amj 
SHjjm  cooe  4Si*-iMi 
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Bureau  of  Land  Management 
[NV-930-91-4212-16;  N-22926] 

Termination  of  Desert  Land 
CtassificaUon;  NV 

September  19. 1991. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  This  action  terminates  desert 
land  classiBcation  N-22926. 
EFFECTIVE  DATE:  Termination  of  the 
classification  is  effective  with  the 
publication  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanna  Buel,  BLM,  Nevada  State  Office, 
850  Harvard  Way,  P.O.  Box  12000,  Reno. 
NV  89520,  702-785-6512. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  7  of  the  Taylor  Grazing  Act, 
as  amended  (43  U.S.C.  315f),  desert  land 
classification  N-22928  is  hereby 
terminated  as  to  the  following-described 
land: 

Mt.  Diablo  Meridian,  Nevada 

T.  11  N.,  R.  58  E., 
Sec.  31.  W\4NEV4,  E^/iSWV*. 

The  area  described  aggregates  160  acres 
in  Nye  County. 

The  classification  was  accomplished 
pursuant  to  the  Desert  Land  Act,  as 
amended  and  supplemented  (43  U.S.C. 
231,  et  seq.],  and  the  Carey  Act,  as 
amended  (43  U.S.C.  641)  in  response  to  a 
desert  land  apphcation.  The  application 
was  approved  and  entry  was  allowed. 
Entry  to  the  land  provided  segregation 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
location  under  the  mining  laws.  A 
portion  of  the  entry,  as  described  above, 
did  not  prove  up  for  patent  and  that 
portion  has  been  relinquished.  The 
relinquishment  was  noted  to  the  official 
records  on  September  16. 1991,  and  on 
that  date  the  land  became  open  to  the 
operation  of  the  public  land  laws  and 
location  under  the  mining  laws. 

The  classification  as  to  said  land  is  no 
longer  considered  appropriate  and  is 
hereby  terminated. 
Robert  G.  Steele, 

Deputy  State  Director,  Operations. 
[FR  Doc.  91-23886  Filed  10-3-91;  8:45  am) 

BiUJNQ  CODE  4310-HC-M 


[Ofl-030-01-4320-02:  G1-390] 

Meeting,  Vale  District  Grazing 
Advisory  Board  and  Vale  District 
Multiple-Use  Advisory  Council 

September  27. 1991. 

AGENCY:  Vale  District,  Bureau  of  Land 

Management,  Interior. 


ACTION:  Notice  of  meeting. 


SUMMARY:  Notice  is  given  in  accordance 
with  Public  Law  92-463  that  a  combined 
meeting  of  the  Vale  District  Grazing 
Advisory  Board  and  the  Vale  District 
Multiple-Use  Advisory  Council  will  be 
held  November  5-6. 1991. 

The  agenda  of  the  meeting  will  focus 
on  changes  in  range  and  riparian  area 
conditions  in  the  Trout  Creek 
Mountains.  Other  agenda  items  will 
include:  The  results  of  changes  in 
grazing  management  on  public  lands  in 
response  to  drought  conditions.  Update 
on  the  river  management  planning 
process  for  the  Owyhee  National  Wild 
River  System,  Range  improvement 
project  plans  for  Fiscal  Year  1992,  and 
Wild  horse  roundups  and  adoptions. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  or  Council,  or 
may  file  written  statements  for  the 
Board's  or  Council's  consideration. 
Anyone  wishing  to  make  oral 
statements  may  do  so  at  2:30  p.m.  PST 
on  Tuesday,  November  5.  Members  of 
the  public  who  wish  to  take  part  in  the 
field  tour  on  Wednesday,  November  6, 
must  provide  their  own  transportation. 

Summary  minutes  of  the  Board's  and 
Council's  meeting  will  be  maintained  in 
the  district  office  and  will  be  available 
for  public  inspection,  or  personal  copies 
may  be  purchased  for  the  cost  of 
duplication,  within  30  days  of  the 
meeting. 

DATES:  The  meeting  will  begin  at  1  p.m. 
PST  Tuesday,  November  5, 1991,  and 
continue  to  5  p.m.  A  field  trip  to  observe 
riparian  and  upland  range  conditions  in 
the  Trout  Creek  Mountains  will  take 
place  from  8  a.m.  to  5  p.m.  PST  on 
Wednesday,  November  6. 
ADDRESSES:  The  meeting  will  be  held  in 
the  McDermitt  Community  Center. 
McDermitt.  NV  89421. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  Hubbard,  Bureau  of  Land 
Management,  Vale  District,  100  Oregon 
Street,  Vale,  OR  97918,  (Telephone  503 
473-3144). 
Jim  May, 
District  Manager. 
(FR  Doc.  91-23865  Filed  10-3-91;  8:45  am^ 

BtLUNQ  CODE  4310-3$-ll 

[UTU-67132  and  liTU-67133] 

Utah;  Proposed  Reinstatement  of 
Tennlnated  Oil  and  Gas  Leases 

In  accordance  with  title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
leases  UTU-67132  and  UTU-67133  for 


lands  in  Grand  County,  Utah,  was 
timely  filed  and  required  rentals  and 
royalties  accruing  from  July  1, 1991,  the 
date  of  termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5  per  acre  and  16-%  percent, 
respectively.  The  $500  administrative 
fee  for  each  lease  has  been  paid  and  the 
lessee  has  reimbursed  the  Bureau  of 
Land  Management  for  the  cost  of 
publishing  this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  leases  UTU-67132  and 
UTU-67133  as  set  out  in  section  31  (d) 
and  (e)  of  the  Mineral  Leasing  Act  of 
1920  (30  U.S.C.  188),  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  leases,  effective  July  1, 1991,  subject 
to  the  original  terms  and  conditions  and 
the  increased  rental  and  royalty  rates 
cited  above. 


Robert  Lopez, 

Chief,  Minerals  Adjudication  Section. 
|FR  Doc.  91-23934  Filed  10-3-91;  8:45  am] 


WLLmO  CODE  4310-OCI-M 


[NM-940-02-4214-12;  NM  Misc.  122,  531. 
532.  534. 625. 879. 881.  882,  883,  894,  895. 
NMNM  0557747,  NMNM  0560109,  and  NMNM 
0560182] 

Termination  of  Bureau  Motion 
Classifications  and  Order  Providing  for 
Opening  of  Land;  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  This  notice  terminates  New 
Mexico  Bureau  Motion  Classifications 
as  to  land  described  below.  The  land 
will  be  opened  to  the  public  land  laws 
generally,  including  the  mining  laws. 
The  land  has  been  and  will  remain  open 
to  mineral  leasing. 
effective  date:  November  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  F.  Hougland,  BLM,  New 
Mexico  State  Office,  P.O.  Box  1449, 
87504-1449,  505-988-6071. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  regulations  set  forth  in  43  CFR 
2461.5(c)(2)  and  New  Mexico  Bureau 
Motion  Classifications  dated  January  21. 
1959,  May  2, 1961,  May  9, 1961, 
December  19, 1961,  December  20, 1961, 
July  30, 1965,  and  May  17, 1966,  Bureau 
Motion  Classifications  NM  Misc.  122, 
531,  532,  534.  625,  879,  881,  882,  883,  894. 
895.  NMNM  0557747,  NMNM  0560109, 
and  NMNM  0560182  are  hereby 
terminated  insofar  as  they  affect  the 
following  described  land: 

New  Mexico  Principal  Meridian 
NMNM  0560109  Min.  CI.  5/17/1966 
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T.  11  N..  R.  9  W.. 

Sec.  4.  lots  3  and  4,  S^NEV4.  and  SEV4; 

Sec.  B; 

Sec.  20.  lots  1  to  4.  WV^NEVi.  and  SEy4; 

Sec.  28.  lots  1.  2,  5.  and  0.  NV^NEy4.  SEy4 
NEV4.  W^4^fWy4.  and  swy4. 
T.  12  N..  R.  9  W.. 

Sec.  4,  lots  7  to  10.  and  IS  to  18. 
NM  Misc.  122  Min.  CI.  S/2/1961 
T.  2  N..  R.  18  W., 

Sec.  28.  SWSWy4  and  NWy4SWy4: 

Sec.  23,  EW, 

Sec.  33,  NV4NWy4. 
NM  Misc.  881  Land  CI.  12/19/1961 
T.  2  N..  R.  19  W.. 

Sec.  20.  SWy4NWy4  and  NWy4SWy4. 
NM  Misc.  625  (sand  and  gravel)  5/9/1961 
T.  3  N..  R.  19  W., 

Sec.  23.  S>4NWy4  and  NV^SWy4. 
NM  Misc.  882  Land  CI.  12/19/1961 
T.  1  N.,  R.  20  W.. 

Sec.  3.  SWy4. 
NM  Misc.  894  Land  CI.  12/20/1961 
T.  1  N..  R.  20  W.. 

Sec.  7.  SEy4SWy4  and  SWy4SEy4. 
NM  Misc.  895  Land  CI.  12/20/1961 
T.  1  N..  R.  20  W.. 

Sec.8.  SWy4SWy4: 

Sec.  17.  NWy4NWy4. 
NM  Misc.  S34  Land  CL 1/21/1959 
T.  1  N..  R.  20  W., 

Sec.  12.  NWy4SEy4. 
NM  Misc.  531  Land  CI.  1/21/1959 
T.  1  N..  R.  20  W.. 

Sec.  25,  NWy4NWy4. 
NM  Misc.  532  Land  CI.  1/21/1959 
T.  1  N.  R.  20  W.. 

Sec.  28.  SEy4NWy4. 
NM  Misc.  883  Land  CI.  12/19/1961 
T.  2  N..  R.  20  W.. 

Sec.  20,  NEy4. 
NM  Misc.  879  Land  CI.  12/19/1961 
T.  2  N.,  R.  20  W.. 

Sec.  21,  SWy4NWy4. 
NMNM  0557747  Min.  CI.  7/30/1965 
T.  2  S..  R.  4  W.. 

Sec.9,  SWy4NEy4: 

Sec.  10.  lot  3; 

Sec.  14,  SWy4NEy4  and  NEy4SEy4: 

Sec.  24,  lots  11  to  13, 18,  and  19; 

Sec.  25,  lots  10. 11. 16  to  18. 21.  and  22: 

Sec.  36.  lots  2. 4  to  9. 11.  and  12. 

Sec.  36,  lots  2. 4  to  9, 11,  and  IZ 
NMNM  0560182  Min.  CI.  5/17/1966 
T.  9  S.,  R.  7  W.. 

Sec.  5.  NWy4SEy4; 

Sec.  6.  lots  8  to  11. 

The  areas  described  aggregate  4170.31 
acres  in  Cibola,  Catron,  and  Socorro 
Counties. 

At  9  a.m.  on  November  4, 1991,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  November  4, 1991,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

At  9  a.m.  November  4, 1991,  the  land 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws. 


Appropriation  of  any  of  the  land 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C,  section  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  September  25, 1991. 
Tessie  R.  Anchondo, 

Acting  State  Director. 

[FR  Doc.  91-23869  Filed  10-3-«l:  8:45  am] 

MLUNQ  CODE  4310-FB-M 

[G-950-G1-4830-17] 

Change  of  Address/Relocation:  New 
Mexico 

aoency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  Effective  November  4, 1991, 
the  mailing  address  for  the  New  Mexico 
State  Office  will  be:  Bureau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115.  Please  address 
all  correspondence  to  this  address.  The 
physical  address  will  be  1474  Rodeo  Rd., 
Santa  Fe,  New  Mexico  87502. 

Because  of  relocation  of  the  BLM  New 
Mexico  State  O^ice,  certain  records 
may  not  be  available  between 
November  8  and  22, 1991.  Records  will 
be  unavailable  for  inspection  on 
November  14  and  November  15, 1991. 
EFFECTIVE  DATE:  This  notice  is  effective 
November  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  G.  Vigil,  BLM,  New  Mexico  State 
Office,  505-98a-6047. 

Dated:  September  27, 1991. 
Monte  G.  Jordan, 
Associate  State  Director 
[FR  Doc.  91-23866  Filed  10-3-01;  a-45  am] 

MLUNO  COOC  4t10-n-M 


(ID-060-01-4212-13;  IDI-28567] 

Realty  Action;  Exchange  of  Public 
Lands  in  Bonner  County  and  Kootenai 
County;  Idaho;  Correction 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  correction  of  legal 

description. 


summary:  The  notice  of  realty  action 
published  on  Monday,  September  9, 1991 
in  Volume  56,  No.  174  of  the  Federal 
Register,  page  46009,  is  corrected  as 
follows: 

1.  In  column  two.  under  Boise, 
Meridian,  Idaho,  line  one,  'T.48N., 
R.1E."  should  read  'T.48N.,  R.lW.". 

2.  In  column  two,  under  Boise, 
Meridian,  Idaho,  line  six.  'T.48N., 
R.1W."  should  read  'T.48N.,  R.lE.". 

All  other  information  listed  in  the 
original  notice  remains  unchanged. 

Dated:  September  28, 1991. 
John  B.  O'Brien  m, 
Acting  District  Manager. 
[FR  Doc.  91-23919  Filed  10-3-91;  8:45  am] 

WUJNQ  COOC  UIO-OO-H 


[MT-020-01-4321-02] 

Montana;  Proposed  Amendment  to 
Bliilngs  Resource  Management  Plan 
and  Revision  of  the  Herd  Management 
Area  Plan,  Pryor  Mountain  Wild  Horse 
Range 

aoency:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Interior. 
action:  Notice  of  intent  to  prepare  an 
amendment  to  the  Billings  Resource 
Management  Plan  to  establish  a  revised 
management  level  for  wild  horses  and 
update  range  improvement  work  and 
land  acquisition.  In  addition,  the  Pryor 
Moimtain  Wild  Horse  Range  Herd 
Management  Area  Plan  will  be  revised 
to  update  the  management  of  these 
horses. 

summary:  An  RMP  amendment/ 
Environmental  Assessment  will  be 
prepared  to  estabhsh  the  appropriate 
management  level  for  the  number  of 
horses  in  the  Pryor  Mountain  Wild 
Horse  Herd.  This  amendment  is  required 
as  the  result  of  the  loss  of  2601  acres  of 
land  administered  by  the  National  Park 
Service  known  as  the  Sorenson  Area 
and  correction  of  acreage  figures  on 
other  portions  of  the  horse  range. 

A  target  management  level  for  the 
number  of  horses  for  the  entire  wild 
horse  range  will  be  established  and  the 
separate  stocking  levels  for  each  herd 
area  will  be  eliminated.  Range 
improvement  work  and  land  acquisition 
will  also  be  discussed. 

In  addition,  the  Pryor  Mountain  Wild 
Horse  Herd  Management  Area  Activity 
Plan  will  be  revised.  The  issues  to  be 
considered  for  revision  will  include  the 
habitat  objectives,  herd  size  parameters, 
capture  methods,  removal 
characteristics,  removal  dates, 
relocation,  land  adjustment,  adoption 
program,  range  improvement  projects 
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and  monitoring  studies  on  vegetation, 
wildlife  and  wild  horses. 
DATES:  On  or  before  November  4, 1991, 
interested  parties  may  comment  on  this 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT 
David  Jaynes  of  the  Bureau  of  Land 
Management,  Billings  Resource  Area. 
810  East  Main.  Billings.  Montana  5910S. 
telephone  406/657-6262. 
SUPPLEMENTARY  INFORMATION:  Public 
meetings  will  be  held  in  Lovell, 
Wyoming,  and  Billings,  Montana.  The 
time,  date  and  location  will  be 
announced  in  the  "Lovell  Chronicle" 
and  "Billings  Gazette". 

Dated:  September  27, 1991. 
Atnold  E.  Dougan, 
Acting  District  Manager. 
(FR  Doc.  91-23870  Filed  10-3-91;  8:45  am] 
MUJNQ  CODE  431<MM*-M 


(CO-<>S0-441(M»] 

Availablity  o<  the  San  Luis  PropoMd 
Resource  Management  Plan/Final 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management. 
Interior. 

ACnON:  The  Bureau  of  Land 
Management.  Canon  Qty  District  has 
completed  the  proposed  resource 
management  plan/fuial  environmental 
impact  statement  for  the  San  Luis 
Resource  Area  (SLRA)  in  accordance 
with  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  and 
43  CFR  1600.  This  document  is  now 
available  to  the  pubhc  for  a  30-day 
protest  period. 

summary:  a  proposed  resource 
management  plan  and  final 
environmental  impact  statement  for  the 
San  Luis  Resource  Area  has  been 
prepared  and  is  now  available  to  the 
publia  This  plan,  when  completed,  will 
replace  and  supercede  the  two  existing 
land  use  plans  and  other  related 
environmental  docimients.  This  plan 
will  provide  the  overall  frameworii  for 
managing  BLM-administered  land  and 
mineral  resources  in  the  SLRA  for  the 
next  15  to  20  years.  Located  in  south- 
central  Colorado,  the  SLRA 
encompasses  520,677  acres  of  Federal 
surface  estate  and  approximately 
621,000  acres  of  Federal  subsurface 
mineral  estate  within  Alamosa, 
Canoejoe.  Costilla,  Rio  Grande,  and 
Saguache  Counties.  Persons  or 
organizations  who  participated  in  this 
planning  process  and  believe  that 
approval  of  the  resource  management 
plan  would  be  in  error  may  protest 
Protests  mutt  be  in  writing  and  should 


be  sent  by  certified  mail,  return  receipt 
requested  to  Director  (76).  Bureau  of 
Land  Management.  1849  "C"  Street, 
NW..  Washington.  DC  20240.  Protests 
must  contain  at  a  minimum  the 
following  information: 

1.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  part  or  parts  of 
the  San  Luis  Proposed  Resource 
Management  Plan/Final  Environmental 
Impact  Statement  being  protested.  To 
the  extent  possible,  this  should  be  done 
by  reference  to  specific  pages, 
paragraphs,  sections,  tables,  maps,  etc., 
included  in  the  doomient. 

4.  A  copy  of  all  documents  addressing 
the  issue  or  issues  that  you  submitted 
during  the  planning  process  or  a 
reference  to  the  date  the  issue  or  issues 
were  discussed  by  you  for  the  record. 
Only  those  persons  or  organizations 
who  participated  in  this  planning 
process  leading  to  this  RMP  may  protest 

5.  A  concise  statement  explaining  why 
the  Colorado  BLM  State  Director's 
decision  is  believed  to  be  incorrect.  As 
much  as  possible,  reference  or  cite  the 
planning  documents,  environmental 
analysis  documents,  available  planning 
records  (e.g.,  meeting  minutes  or 
summaries,  correspondence,  etc.).  A 
protest  that  only  expresses 
disagreement  with  the  Colorado  State 
Director's  proposed  decision  vtithout 
any  data  will  not  be  considered. 
DATES:  The  proposed  San  Luis  Resource 
Management  Plan/Environmental 
Impact  Statement  30-day  protest  period 
begins  on  October  4. 1991,  and  ends  at 
close  of  business  on  November  4. 1991. 

for  FURTHER  INFORMATION  CONTACT: 

Interested  parties  may  obtain  a  copy  of 
the  proposed  resource  management 
plan/ final  environmental  impact 
statement  by  writing  RMP  Project, 
Bureau  of  Land  Management  P.O.  Box 
1171,  Canon  City,  CO  81215-1171  or  by 
calling  Dave  Taliaferro,  RMP  Project 
Manager,  (719)  275-0631.  Copies  may 
also  be  obtained  from:  San  Louis 
Resource  Area  Office,  1921  State  Street 
Alamosa,  CO  81101;  Canon  City  District 
Office,  3170  East  Main  Street  Cafton 
City,  CO  81212;  Colorado  SUte  O^ice. 
2850  Youngfield  Street  Lakewood.  CO 
80215. 
SUPPUEMBfTARV  INPORMATMMC  Some  of 

the  highlights  of  the  San  Luis  Proposed 
RMP/Final  EIA  are  as  follows: 

1.  The  proposed  plan  is  the  result  of 
integration  of  the  preferred  alternative 
in  the  draft  RMP/EIS  published  in  1989 
and  public  input  received  during  the 
comment  period. 


2.  The  plan  focuses  jn  the  principles 
of  multiple  use  and  sustained  yield  as 
mandated  by  section  202  of  FLPMA. 
Decisions  within  the  plan  cover  a  15-  to 
20-year  period. 

3.  The  plan  contains  133  decisions, 
which  establish  resource  condition 
objectives,  provide  land  use  allocations, 
and  direct  management  actions  on  BLM- 
administered  lands  within  the  SLRA. 

4.  The  plan  designates  nine  areas  of 
BLM-administered  lands  (131,380  acres) 
as  ACECs  where  special  protective 
management  is  needed.  'I'hese  areas  are: 

•  Trickle  Mountain:  44,521  acres; 
T.45N.,R.5E.;  protect  and  enhance 
special  wildlife,  scenic,  special  status 
plants,  and  other  significant  natural 
values. 

•  Sand  Castle  Area:  3,595  acres; 
T.40N.,R.13E.:  protect  significant  cultural 
and  ecological  values. 

•  Blanca  Area:  9,147  acres; 
T.38N.,R.llE.;  maintain  and  improve 
wetlands,  waterfowl  and  fishing 
production,  and  enhance  recreation 
values. 

•  Elephant  Rocks  Area:  1,852  acres; 
T.40N.,R.6E.;  protect  unique  geological 
and  significant  scenic  values;  enhance 
and  protect  special  status  plants  and 
recreation  values. 

•  Ra  ]adero  Canyon:  3.632  acres. 
T.32N..R.5E.;  protect  special  status 
plants  and  other  significant  natural 
values. 

•  Los  Mogotes  Area:  33,456  acres, 
T.3lN.,R.7E.;  protect  and  enhance  big 
game  crucial  winter  habitat  birthing 
areas,  and  special  status  plant  values. 

•  San  Luis  Hills:  28,713  acres;  T.33N., 
R.10.E;  maintain  and  enhance  significant 
natural  values,  including  the  unique  Flat 
Top  Mountain  area. 

•  Rio  Grande  River  Corridor  2,640 
acres;  T.33N.,R.11E.;  protect  significant 
natural  and  scenic  values;  protect  and 
enhance  recreation,  and  wildlife  values 
along  this  22-mile  corridor. 

•  Cumbres  and  Toltec  Scenic 
Railroad  Corridor  3,824  acres,  T.32N.. 
R.8E.:  protect  significant  scenic  historic 
and  other  natural  values  along  this 
corridor. 

Extensive  protective  and  management 
measures  will  be  provided  to  minimize 
surface  disturbing  actitivies  (e.g.,  o^- 
highway  vehicle  limitations,  mineral 
development  restrictions,  etc)  that 
would  adversely  affect  the  significant 
values  within  tliese  nine  ACECs. 
Coordinated  resource  management 
activity  plan  (CRMAPs)  will  be 
developed  to  detail  these  protective 
measures  over  the  first  3  years  of  plan 
implementation. 

5.  Pursuant  to  die  Wild  and  Scenic 
Rivers  Act  the  plan  analyzed  32  creek/ 
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river  segments  for  potential  designation 
as  wild  and  scenic  rivers.  Three 
segments  of  the  Rio  Grande  River  met 
the  eligibility  criteria  and  were  carried 
into  the  process  for  further  study.  Forty- 
one  miles  of  the  Rio  Grande  River  were 
determined  to  be  eligible.  Of  these  41 
miles,  33  miles  were  classiHed  as 
"scenic"  and  8  miles  were  classified  as 
"wild";  22  miles  were  determined 
suitable  for  inclusion  into  the  national 
system.  A  preliminary  administrative 
recommendation  is  made  in  the  RMP  for 
national  recognition  and  protection  of 
these  22  miles;  i.e.,  recommendation  for 
designation  as  a  wild  and  scenic  river,  a 
national  conservation  area,  or  some 
other  form  of  national  legislative  action 
that  will  provide  enduring  protection. 
Donnie  R.  Spuka, 
District  Manager. 
[FR  Doc.  91-23287  FUed  10-»-91;  8:45  amj 

MLUNO  COOe  4310^IB4l 

[NV-943-01-4214-10;  N-219] 

Termination  of  Segregative  Effect  of 
Withdrawal  Application;  Nevada 

September  19,1991. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  This  action  will  terminate  the 

segregative  effect  as  to  1.583,000  acres  of 

Desert  National  Wildlife  Refuge  lands 

included  in  an  application  for  mineral 

withdrawal. 

EFFECTIVE  DATE:  October  20, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Vienna  Wolder,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89509,  702-785-6526. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  regulations  contained  in  43  CFR 
2310.2-l{e),  at  9  a.m.  on  October  20. 
1991,  the  following  described  lands  will 
be  relieved  of  the  segregative  effect  of 
mineral  withdrawal  application  N-219. 
The  U.S.  Fish  and  Wildlife  Service 
withdrawal  application  will  continue  to 
be  processed  unless  it  is  canceled  or 
denied: 

Mount  Diablo  Meridian,  Nevada 

Tps.  9  to  15  S..  inclusive,  R.  54  E.,  that  portion 


located  within  Lincoln  and  Clark 
Counties. 

inclusive,  R.  55  E. 

inclusive,  R  55%  E. 

inclusive,  R.  56  E. 

inclusive,  R.  57  E. 


Tps.  9  to  IS  S. 
1>8.  9  to  IS  S. 
Ti>s.  9  to  IS  S. 
Tps.  9  to  IS  S. 
T.  16  S..  R.  57  E., 

Sees.  1  to  9,  inclusive. 
Tps.  9  to  15  S..  inclusive,  R.  58  E. 

T.  16  S.,  R.  58  E., 

Sees.  1  to  27,  inclusive; 

Sees.  34,  35,  and  36. 


Tps.  9  to  15  S..  R.  56  E. 
T.  16  S.,  R.  59  E., 

Sees.  1  to  30,  inclusive; 

Sec.  31,  NEV^,  WMSEV*; 

Sees.  32  to  36,  inclusive. 
T.  17  S.,  R.  59  E.. 

Sees.  1  to  18,  inclusive; 

Sees.  21  to  28,  inclusive; 

Sees.  33  to  36.  inclusive. 
Tps.  9  to  12  S. ,  inclusive.  R.  60  E. 
T.  12%S.,R.eOE. 
Tps.  13  to  17  S.,  inclusive,  R.  60  B. 
T.  18  S.,  R.  60  E. 

Sees.  1  to  18,  inclusive; 

Sees.  22, 23,  and  24: 

Sec  25,  N%: 

See.  26,  N%: 

Sec  27,  NV4. 
Tps.  9  to  12  S..  inclusive.  R.  61  E 
T.  12V4  S.,  R.  61  E. 
Tps.  13  to  18  S..  inclusive,  R.  61 B. 
T.  9  S.,  R.  62  E.. 

See.  4.  S%S%: 

Sec  5,  NWy4SWy«.  SVtSVt; 

Sec  6,  SEV4NEV4,  WViNEV4,  NWM,  S%; 

Sees.  7, 8,  and  9; 

Sec  la  WV^E%.  WV%; 

Sec.  15.  WV^BVi,  ViW, 

Sees.  16  to  21,  inclusive; 

Sec  22,  WV4E%.  W\4; 

Sec  27.  WV4E>^,  WV4: 

Sees.  28  to  33,  inclusive: 

Sec  34,  WViE%,  WVfa. 
T.  10  S.,  R.  62  E, 

Sees.  3  to  10,  inclusive; 

Sec  14,  SEy4NWy4,  W%NWy4,  SWy4; 

Sees.  15  to  22,  inclusive; 

Sec  23.  WM.  WViSEy4; 

Sees.  26  to  35,  inclusive; 

Sec  36.  ViWNVk. 
T.  11  S.,  R.  62  R, 

Sec  1.  W\4WV4: 

Sees.  2  to  36,  inclusive. 
T.  12  S.,  R.  62  E 
T.  12V4  S.,  R.  62  E 
Tps.  13  to  17  S..  inclusive.  R.  62  E 
T.  18  S.,  R.  62  E. 

Sees.  1  to  31,  inclusive; 

Sees.  32  to  36,  inclusive. 

The  area  described  contains  approximately 
1,583,000  acres  in  Lincoln  and  Clark  Counties. 

Robert  G.  Steele. 

Deputy  State  Director,  Operations. 

[FR  Doc  91-23867  Filed  10-3-91:  8:45  am] 

MlXmO  COOC  4310-HC-M 


[UT-942-4214-11;  UTU-0146037  et  aL] 

Proposed  Continuation  of  Withdrawal; 
Utah 

agency:  Bureau  of  Land  Management. 
Interior. 


action:  Notice. 


summary:  The  United  States 
Department  of  Agriculture,  Forest 
Service  proposes  that  several 
withdrawals  embracing  471.63  acres  be 


continued  for  an  additional  30  years. 
The  lands  have  been  and  will  remain 
closed  to  the  United  States  mining  laws, 
but  have  been  and  will  remain  open  to 
such  uses  as  may  be  made  of  National 
Forest  System  lands  including  mineral 
leasing. 

DATES:  Comments  should  be  received 
January  2, 1992. 

ADDRESSES:  Comments  should  be  sent 
to  the  Utah  State  Director,  BLM,  P.O. 
Box  45155,  Salt  Lake  City,  Utah  84145- 
0155. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  Barnes,  Utah  State  Office,  324 
S.  State  Street,  suite  301,  P.O.  Box  45155, 
Salt  Lake  City,  Utah  B414&-0155,  801- 
539-411& 

The  United  States  Department  of 
Agriculture,  Forest  Service,  proposes 
that  existing  National  Forest  System 
land  withdrawals  identified  below,  be 
continued  for  a  period  of  30  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751,  43  U.S.C.  1714. 

Salt  Lake  Meridian.  Utah 

Sawtooth  National  Forest 

UTU-13113,  nX)  5047,  Clear  Creek 

Recreation  Area  (240  acres)  T.  14  N.,  R. 
13  W., 
See.  10.  SV4SWy4NEy4.  SEy4NEy4, 

SM>SEy4Nwy4,  Nviswy4,  N%s%swy4, 
Nwy4SEy4. 

Manti-LaSal  National  Forest 

UTU-6443,  PLO  4567  as  amended  by  PLO 
4664,  Chicken  Creek  Campground  (7.5 
acres) 

T.  15  S..  R.  1  E, 

Sec  2,  SEy4Swy4Swy4SEy4; 

Sec  11.  NWy4NEy4NfWy4NEy4, 

NEy4Nwy4Nwy4NEy4 

UTU-7566,  PLO  4744.  Maple  Canyon 

Recreation  Area  (15  acres)  T.  14  S.,  R.  2 
E, 
Sec.  34.  W%SWy4SWy4NEy4, 

Nwy4Nwy4SEy4 

UTU-049508.  PLO  321&  Oowah  Uke 

Campground  (25  acres) 
T  2fi  S    R  24  E 

Sec  33.  SEy4NWy4NEy4NEy4.  SWy4NEy4N 

Ey4,  SEV^SEy4Nwy4NEy4,  EWNEy4S 
wy4NEy4,  w%Nwy4SEy4NEy4. 

Ashley  National  Forest 

UTU-011583g.  PLO  3491.  Broivne  Lake 

Campground  (20  acres) 
T  2  N    E  19  E 

Sec  32.  NEy4Swy4Swy4.  Nwy4SEy4Sw%. 

Uintah  Special  Meridian 
Ashley  National  Forest 

UTU-049S08.  PLO  3218,  Uinta  Rive. 

Recreation  Area  (101.13  acres) 
T.  3  N.,  R.  2  W., 
Sec.  19.  A  parcel  of  land  more  particularly 

described  as:  Beginning  at  point  660  feet 

due  East  of  the  SW  Comer  of  Section  19; 

thence  due  East  660  feet,  thence  due 
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North  1980  {eet,  thence  due  West  660 
feet  thence  due  South  1380  feet  to  the 
point  of  beginnijtg,  all  distances  being 
more  or  less. 

Sec.  W.  SW%NEV4SWV«.  WV4SEV«SWy4: 

Sec  29.  WV4SWV«SWV4; 

Sec  3a  SEV»SW%NB%.  NEViSEV«SE%. 
Uinta  River  Summer  Home  Area  (20  acre*) 
T.  2  N..  R.  2  W, 

Sec.  4.  E%SEy«SEy4SW%.  S%NWy4S 

WV4SEV4,  swy4Swv4SEy4. 

Uinta  Park  Administrative  Area  (IS  acres) 
T.  3  N,  R.  2  W, 
Sec  30,  NW%NEHSEV<4.  EViNEy4N 
Wy4SE%. 
Pole  Creek  Lake  Camp  and  Picnic  Ground  (20 

acres) 
T.  3  N..  R.  2  W., 
Sec  12.  NWy4NW%NEV;i.  NE\4NEViN 

Paradise  Park  Camp  and  Picnic  Ground  (8 
acres) 

T.  3  N..  R.  1  K.. 
Sec  8,  A  parcel  of  land  located  entirely  in 
the  protracted  SWy4SWy4  of  sec  8,  more 
particularly  described  as  follows: 
Beginning  at  a  point  on  the  southern 
boundary  of  said  parcel.  Said  point 
bearing  N.  83"  E.,  1050  feet,  more  or  less, 
from  the  southwest  section  comer  of 
section  8.  Thence  N.  45*  E.,  135  feet, 
thence  N.  5*  W.,  400  feet,  thence  N.  45* 
W..  625  feet,  thence  S.  45'  W.,  473  feet, 
thence  S.  45*  e.,  358  feet  to  the  point  of 
beginning,  all  distances  being  more  or 
less. 

Salt  Lake  Meridian,  Utah 

Uinta  National  Forest 

North  Fork  of  the  American  Fork  Canyon 

Watershed 
T.  3  S..  R.  3  E.. 
Sec  8.  portions  of  lots  12. 13, 14,  lying  in 

Utah  ctnmty; 
Sec.  10,  lots  4  and  7  to  10  incl.; 
Sec.  14,  lots  3.  6.  7.  8.  SEy4SWy4,  and 

W\4SWV4SEy4; 
Sec.  15,  lota  1  to  12,  incl..  lots  14  and  15. 

W%NEy4.  and  NEy4NWy4: 
Sec.  18.  lota  1  to  12.  tacl.; 
Sec.  17.  lots  1  to  17,  faicl.: 
Sec.  18,  all  national  forest  land  in  EV^  lying 

in  Utah  County; 
Sec  19,  ioU  1  to  10,  incl.  E^/zNWVt,  and 

EV^SW^: 
Sec  Za  lots  1  to  8,  incL: 
Sec.  21,  lots  1  to  14,  incl,: 
Sec  22,  Iota  2  to  12,  incl.,  SEy4SEy4, 

NE¥^NVfV^.  and  Mineral  Survey  No. 

6399,  that  part  known  as  Utah; 
Sec.  23,  IoU  1,  2.  WVtNEV*.  WV4EV4NEVi. 

EV4NWV4.  SWV4SEy4  and  Mineral 

Survey  No.  6399.  that  part  known  as 

Utah: 
Sec.  28,  NV4SWV4: 
Sec  27,  lots  1  to  8,  Incl.,  SE%NEy4.  and 

Mineral  Survey  Na  589a  Dutchman  Flat 
Sec.  28.  lots  1  to  4,  incl.,  6,  7, 10  to  15  incl., 

SEy4SEy4,  Mineral  Survey  5890. 

Dutchman  Flat  and  Mineral  Survey  7131, 

that  part  known  ai  45th  Star 
Sec  29,  lots  1  to  3  and  5  to  11,  IncL, 

EHSWVi.  WViSEVk.  SWyiNE^4.  and 

NEViNE^ 
Sec  sa  lots  1  to  5,  and  8  to  15.  incL 

SEy«SEy«.  EVU4Wy«.  and  Mineral 


Survey  No.  6615,  those  parts  known  as 

Henrietta,  and ).  Thomas: 
Sec.  31,  lots  1  to  4.  incl..  NEy4NW%, 

Wm^yi,  SE>4NWH,  and  EViSWK; 
Sec  34,  EV^SEy4. 
T.  4  S.,  R.  2  E., 
Sec.  1,  All  land  east  of  the  7,800  foot 

elevation  contour  in  lota  1  and  8. 
T.  4  S.,  R.  3  E., 
Sec  6,  lots  3  to  5.  incL.  and  SEViNW^. 

The  areas  described  aggregate 
approximately  471.63  acres  in  Salt  Lake. 
Wasatch.  Utah.  Box  Elder,  and  Juab  Counties. 

The  purpose  of  these  withdrawals  is 
for  the  adininistration  and  protection  of 
a  watershed  area,  3  campgrounds,  3 
recreation  areas,  1  summer  home  area,  1 
administrative  site  and  2  picnic  and 
camp  ares.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 
withdrawals.  The  lands  have  been  and 
will  remain  closed  to  the  United  States 
mining  laws,  but  have  been  and  will 
remain  open  to  such  uses  as  may  be 
made  of  National  Forest  System  lands 
including  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  the  withdrawals,  may 
present  their  views  in  writing  to  the 
Utah  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources. 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  the 
withdrawals  will  be  continued  and  if  so 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  Hnal  determination  is  made. 

Dated:  September  27, 1991. 

Ted  Stephenson, 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc  91-23929  Filed  10-3-91:  8:45  am] 
WLLMO  COOE  4310-OQ-M 


[UT-942-4214-11;  UTU-2679 1  al] 

Propos<d  Continuation  of  Withdrawal; 
Utah 

agency:  Bureau  of  Land  Management, 
Interior. 


ACnow  Notice. 


SUlMiAfrr:  The  United  States 
Department  of  Agriculture,  Forest 
Service  proposes  that  several 
withdrawals  embracing  1,493.02  acres 
be  continued  for  an  additional  20  years. 
The  lands  have  l)een  and  will  remain 
closed  to  the  public  land  laws  including 
location  under  the  United  States  mining 
laws.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing. 

DATES:  Comments  shoidd  be  received  by 
January  2. 1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  Utah  State  Director.  BLM.  P.O. 
Box  45155.  Salt  Lake  City,  Utah  84145- 
0155. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Michael  Barnes,  Utah  State  Office,  324 
S.  State  Street,  Suite  301,  P.O.  Box  45155, 
Salt  Lake  City,  Utah  84145-0155, 801- 
539-4118. 

The  United  States  Department  of 
Agriculture,  Forest  Service,  proposes 
that  existing  National  Forest  System 
withdrawals  identified  below,  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat,  2751,  43  U.S.C.  1714. 

Salt  Lake  Meridian,  Utah 

Ashley  National  Forest 

UTU-2679,  Public  Land  Order  4291,  Spirit 

Lake  Recreation  Area,  (59  atves] 
T.  1 N..  R.  17  E.,  unsurveyed. 

When  surveyed  the  area  will  probably  be 
in  the  N^  of  sec  la  more  particulariy 
described  as: 

Beginning  at  point  "A",  which  is  a  square 
concrete  post  approximately  2  feet  long  and  8 
inches  in  diameter,  set  in  the  ground 
approximately  15  to  18  inches  and  which  is 
located  N.S1'45X,  340  feet  from  the  northeast 
comer  of  the  Spirit  Lake  Lodge  Building: 
thence  by  metes  and  bounds.  N.  70''W..  455 
feet  S.  24EW.,  650  feet  S.  60*30'E..  250  feet  S. 
2S°E.,  170 feet  S.  80'30'E.,  395  feet:  a  48°45E.. 
320  feet:  N.  e4°E.,  162  feet  N.  83'B..  212  feet 
S.  54*E..  125  feet  S.  79'E,  114  feet  N.  58'30;E.. 
208  feet;  N.  10*W..  355  feet  N.  31*E.,  220  feet 
N.  72'15'W.,  1,075  feet  to  the  point  of 
beginning. 

Uintah  Special  Meridian 

Grandview  Recreation  Area,  (30  acres) 

T.2N.,R.eW., 
Sec  17,  WV4NWy4SWy4; 
Sec  la  SEy4NEV4SEV4. 

Salt  Lake  Meriifian 

Ashley  National  Forest 

UTU-015498,  Public  Land  Order  5154.  Little 

Bmsh  Creek  Cave.  (1.404.02  acres) 
T.  1  S..  R.  21  R. 

Sec  25.  E>^NEy4,  NEy4SEM. 
T.  1  S..  R.  22  E.. 

Sec.  29.  WV4.  SEy4; 
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Sec.  30.  loU  1-3.  EVi.  EV^NWy4. 

NEy4Swy«; 

Sec.  32.  NH. 
The  areas  described  aggregate  approximately 
1,493.02  acres  in  Uintah.  Duchesne,  Daggett, 
and  Summit  Counties. 

The  purpose  of  these  withdrawals  is 
for  the  administration  and  protection  of 
the  3  recreation  areas.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawals.  The  lands 
have  been  and  will  remain  closed  to  the 
public  land  laws  including  location 
under  the  United  States  mining  laws. 
The  lands  have  been  and  wilt  remain 
open  to  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  the  withdrawals,  may 
present  their  views  in  writing  to  the 
Utah  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources. 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  detennine  whether  the 
withdrawals  will  be  continued  and  if  so 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Registei. 
The  existing  withdrawals  will  contimie 
until  such  Snal  determination  is  made. 

Dated:  September  27, 1991. 

Ted  Slephenaoo, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  91-23930  Filed  10-3-91;  &45  am] 

BILUNO  CODE  4310-OO-a 


[UT-942-4214-11;  UTU-WSM  st  ai) 

Proposed  Continuation  of  Withdraws!; 
Utah 

agency:  Bureau  of  Land  Management, 
Interior. 


action: 


'■  li 

i:  NoQce. 


summary:  The  United  States 
Department  of  Agriculture,  Forest 
Service  proposes  that  several 
withdrawals  embracing  8,175.24  acres 
be  continued  for  an  additional  100  years. 
The  lands  have  been  and  will  remain 
closed  to  the  public  land  laws  including 
location  under  the  United  States  mining- 
laws.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing. 


DATES:  Comments  should  be  received  by 

January  2, 1992. 

ADDRESSES:  Comments  should  be  sent 

to  the  Utah  State  Director,  BLM,  P.O. 

Box  45155,  Salt  Lake  City,  Utah  84145- 

0155. 

FOR  FURTHER  INFORMATION  CONTACr 

Michael  Barnes.  Utah  State  Office.  324 

S.  State  Street,  suite  301.  P.O.  Box  45155, 

Salt  Lake  Qty.  Utah  84145-0155,  801- 

539-4118. 

The  United  States  Department  of 
Agriculture,  Forest  Service,  proposes 
that  existing  National  Forest  System 
withdrawals  identified  below,  be 
continued  for  a  period  xA  30  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751,  43  U.S.C.  1714. 

Salt  Lake  Meridiaii 

Manti  LaSal  National  Forest 

UTU-09556,  Public  Land  Order  1766,  (4.535.72 

acres) 
Great  Basin  Experiment  Station 
T.  17  S..  R.  4  E.. 
Sec.  15.  SV^S>>^SEV^; 
Sec.  16.SWV4SWV4: 
Sec.  17.  SNEy4.  NWy4NWV4,  sv«^wy4. 

SV^: 
Sec.  18.  SV4  lot  1,  lots  2,  3,  4.  SHNV4NEV4. 
SV4NE%.  SV4NEy4NWV^,  SEy4NWy4, 
EV4SWy4.  SEV4: 
Sec.  19,  lot  1.  NEy4NWy«; 
Sec.  2a  NEy4.  NV4iN%NEy4NW%. 

SEy4NEy4NEy4Nwy*.  swy«NwyiN 
Ey4Nwy4.  EV4SEy4NEy4Nwy4, 

NWy4NWy4.  EViSEy4; 

Sec.  21.  SMiNEy4.  NWy4.  SV4; 

Sec.  22.  NEV^  NEV*NWVt,  SViNWVi,  SVt: 

Sec.  23,  WViSWV^ 

Sec.  28,  WViWMi: 

Sec.  27,  all; 

Sec.  2a  NVk.  N>4SEy«.  SEy4SEy4; 

Sec.  29.  NEy4NEy4; 

Sec.  33.  NEy.NEy4: 

Sec.  34.  NV4,  NMiSEy4: 

Sec.  35.  WM!NWy4; 
UTU-028260  and  UTU-0S1486 
HammoRd  Canyon  Archaeological  and 

Scenic  Area.  (3.639.52  acres) 
T.  35  S..  R.  19  E.,  (unsurveyed) 

Beginning  at  the  SW  comer  of  lot  1.  Sec  30. 
T.  35  S..  R.  20  E.,  thence  W.  1,320  feet,  thence 
N.  1.320  feet  thence  W.  2.640  feet,  thence  S. 
6.600  feet,  thence  E.  3.960  feet  to  a  point  on 
the  west  line  on  T.  35  S.,  R.  20  E..  thence  N. 
along  said  township  line  5,280  feet  more  or 
less,  to  the  poiat  ol  beginning,  containing  560 
acres  more  or  less.  When  surveyed  the  tract 
will  probably  be  in  sections  25  and  36,  of  T. 
35  S..  R.  19  E. 
T.  35  S..  R.  20  E.. 

Sec.  2a  SEy4NEy4.  swy4.  NEy4SEy4. 

SV^SEW' 
Sec.  21,  f^y4SWV4.  SMSWy4: 
Sec.  27.  WV4; 
Sec.  28.  All: 
Sec  29  All' 

Sec.  3o!  lots  1-4.  SV^NEVt,  EV^NEVt.  $Ey4: 
Sec.  31,  Lot  1.  NV4NEy4.  NEy4NWy4; 
Sec.33.NMNV%: 
Sec.  33.  NV4NV4. 


The  area  described  aggregates  approxiratety 
8,175.24  acres  in  San  Juan  and  Sanpete 
Counties. 

The  purpose  of  these  withdrawals  is 
for  the  administration  and  protection  of 
the  8  recreation  areas  and  1 
administrative  site.  No  change  is 
proposed  in  the  purpose  or  segregate 
effect  of  the  withdrawals.  The  lands 
have  been  and  will  remain  dosed  to  t*  • 
public  land  laws  including  location 
under  the  United  States  mining  laws. 
The  lands  have  been  and  will  remain 
open  to  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  the  withdrawals,  may 
present  their  views  in  writing  to  the 
Utah  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources. 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  the 
withdrawals  will  be  continued  and  if  so 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 

Dated:  September  27. 1991. 

Tad  Stephenson, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  91-23931  Filed  10-3-91;  8:45  amj 

BILUNO  COOC  Oie-DO-M 

IUT-M2-4214-1t;  irrU-S14S65  St  aL] 

Proposed  Continuatfon  of  Withdrawal; 
Utah 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

summary:  The  Uni  ted  Sta  tes 

Department  of  Agriculture.  Forest 
Service  proposes  that  several 
withdrawals  embracing  664.94  acres  be 
continued  for  an  additional  30  years. 
The  lands  have  been  and  will  remain 
closed  to  the  public  land  laws  including 
location  under  the  United  States  mining 
laws.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing. 
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DATES:  Comments  should  be  received  by 

January  2, 1992. 

ADDRESSES:  Comments  should  be  sent 

to  the  Utah  State  Director,  BLM,  P.O. 

Box  45155,  Salt  Lake  City.  Utah  84145- 

0155. 

FOR  FURTHER  INFORMATION  CONTACT! 

Michael  Barnes,  Utah  State  Office.  324 

S.  State  Street  Suite  301,  P.O.  Box  45155, 

Salt  Lake  City,  Utah  84145-0155,  801- 

539-4118. 

The  United  States  Department  of 
Agriculture,  Forest  Service,  proposes 
that  existing  National  Forest  System 
withdrawals  identified  below  be 
continued  for  a  period  of  30  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751.  43  U.S.C.  1714. 

Salt  Lake  Meridian 

Uinta  National  Forest 

UTtMn4955,  Public  Land  Order  1579,  (4B2.44 

acres) 
Aspen  Grove  Recreation  Area 
T.  5  S..  R.  3  E.. 

Sec.  4,  all  of  SV4  of  lot  7  south  of  the 
centerline  of  State  Highway  92; 

Sec.  9,  lot  1,  NEVtNW  V4NEy4. 
Granite  Flat  Recreation  Area 
T.  4  S.,  R.  3  E., 

Sec.  7,  SV4NV4  of  lot  1.  S'/i  of  lot  1, 

s%Nwy4NEy4Nwy4,  sv4NEy4Nwy4, 
SEy4NEy4,  NV4NEy4NEy»swy4, 
wviNEy4Nwy4SEy4,  EV4SEy4Nwy4SEy4 
,  sy2NfEy4SEy4.  Nwy4Nwy4SEy4, 
swy4Swy4NEy4. 

Mutual  Dell  Recreation  Area 
T.  4  S.,  R.  2  E., 
Sec.  30,  all  of  NE'/4NEy4  south  of  the 
centerline  of  State  Route  92. 
Silver  Lake  Flat  Recreation  Area 
T.  4  a.  R.  3  E., 
Sec.  6,  all  of  lot  6  south  of  Silver  Creek,  lot 
9; 
South  Fork-Tibbie  Fork  Recreation  Area 
T.  4  S..  R.  3  E., 
Sec.  7,  WV4SEy4SEV4.  WV4SEy4SEy4SEy4, 
SEy4SEV4SEV4SEV4: 

Sec  &  Nwv4SW%Navy4Swy4,  syiSwy4 
swy4SW'/4,  swy4SEV4Swy4Swy4; 

Sec.  17.  W%NEy4NWy4NWy4. 

NyNVtNVJV*NW/*,  NHSWV4NWNWy4; 
Sec.  18,  NEy4NEy4NEy4,  E'/iNWy4 

NEy4NEy4.  NV4SEy4NEy4NEy4. 
Timpanogos  Cave  Recreation  Area 
T  4  S.,  R.  2  E.,  > 

Sec.  24.  all  of  the  SV^SV2SWy4  laying 

outside  the  Lone  Peak  wilderness 

twundary; 
Sec  25,  aU  of  the  NV4NWy4NWy4  lying 

outside  of  the  Lone  Peak  wilderness 

boundary,  NWy4NEy4NEy4NW, 

NWV4NEy4NW,  NV2SWV4NWyiNWy4; 
Sec  28,  all  of  the  NyaNV4NEy4  lying 

outside  of  the  Lone  Peak  wilderness 

boudary,  all  of  the  SV4NWy4NEy4  lying 

outside  of  the  Lone  Peak  wilderness 

boundary,  NV4SV4NEy4NEy4. 
Timpooneke  Recreation  Area 
T.  4  S.,  R.  3  E, 
Sec.  29,  SWy4SEy4SWV4,  all  of  SEy4SEy4S 

Wy4  west  of  the  centerline  of  State  Route 

92; 


Sec  31,  SWiNEy4NEy4,  SEy4NWy4NEy4, 
NWiNEy4SWy4NEy4,  NM!NMiSEy4NEy4; 

Sec.  32,  NWy4NEy4NWy4,  NEy4NWy4 
NWy4,  all  of  NEy4NEy4NWy4  north  and 
west  of  the  centerline  of  State  Route  92. 

Salt  Liike  Meridian 

Dixie  National  Forest 

UTU-42838,  Secretarial  Order.  (160  acres) 
Duck  Creek  Administrative  Site  and 

Recreation  Area 
T  38  S.,  R.  8  W., 
Sec  12.  swy4. 

Salt  Lake  Meridian 

Manti-LaSal  National  Forest 

UTU-42843,  Secretarial  Order,  (22.50  acres) 
Ferron  Reservoir  Administrative  Site 
T.  19  S.,  R.  4  E., 
Sec  22.  SWy4NWy4SEy4,  NMiSEy4 

Nwy4SEy4.  s%NEy4Nwy4SEy4, 
SEy4Nwy4Nwy4SEy4. 

The  areas  described  aggregate  approximately 
664.94  acres  in  Sanpete,  Emery,  Kane,  Iron, 
Garfield,  and  Utah  Counties. 

The  purpose  of  these  withdrawals  is 
for  the  administration  and  protection  of 
the  8  recreation  areas  and  1 
administrative  site.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawals.  The  lands 
have  been  and  will  remain  closed  to  the 
public  land  laws  including  location 
imder  the  United  States  mining  laws. 
The  lands  have  been  and  will  remain 
open  to  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  the  withdrawals,  may 
present  their  views  in  writing  to  the 
Utah  State  Director  at  the  address 
indicated  above. 

The  authorized  offlcer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.    ■ 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  the 
withdrawals  will  be  continued  and  if  so 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 

Dated:  September  27, 1991. 
Ted  Stephenson, 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  91-23932  Filed  10-3-91:  8:45  am] 

MLUMO  COOe  4310-OO-« 


[UT-942-4214-11;  UTU-4282  tt  al] 

Proposed  Continuation  of  Withdrawal; 
Utah 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

summary:  The  United  States 
Department  of  Agriculture.  Forest 
Service  proposes  that  several 
withdrawals  embracing  180  acres  be 
continued  for  an  additional  40  years. 
The  lands  have  been  and  will  remain 
closed  to  the  public  land  laws  including 
location  under  the  United  States  mining 
laws.  The  lands  have  been  and  will 
remain  open  to  mineral  leasing. 

dates:  Comments  should  be  received  by 
January  2, 1992. 

addresses:  Comments  should  be  sent 
to  the  Utah  State  Director,  BLM,  P.O. 
Box  45155,  Salt  Lake  City.  Utah  84145- 
0155. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  Barnes,  Utah  State  Office,  324 
S.  State  Street,  suite  301,  P.O.  Box  45155, 
Salt  Lake  City,  Utah  84145-01.55.  801- 
539-4118. 

The  United  States  Department  of 
Agriculture,  Forest  Service,  proposes 
that  existing  National  Forest  System 
withdrawals  identified  below,  be 
continued  for  a  period  of  30  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751.  43  U.S.C.  1714. 

Salt  Lake  Meridian 

Manti-LaSal  National  Forest 
UTU-42842.  Secretarial  Order,  (25  acres) 
Warner  Administrative  Site 
T.  26  S..  R.  24  E. 

Sec.  21,  SViSViSWy4SEy4: 

Sec  28,  NWy4NWy4NEy4,  and  Ny!NEy4 

Nwy4NEy4. 

UTU-42844  and  UTU-42880,  Secretarial 

Order,  (155  acres) 
Baker  Administrative  Site 
T.  33  S.,  R.  23  R. 
S€C28.  SEy4SWy4; 

Sec  35.  NViNEy4.  NEy4NEy4NWy4,  EV4 
NWViNEViNWy4,  SV«NEy4NWy4: 

The  area  described  aggregates  approximately 
180  acres  in  San  Juan  and  Grand  Counties. 

The  purpose  of  these  withdrawals  is 
for  the  administration  and  protection  of 
the  2  administrative  sites.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawals.  The  lands 
have  been  and  will  remain  closed  to  the 
public  land  laws  including  location 
under  the  United  States  mining  laws. 
The  lands  have  been  and  will  remain 
open  to  mineral  leasing. 
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For  a  period  of  90  days  from  the  date 
of  publication  of  thts  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  the  witMrawals,  may 
present  their  views  in  writing  to  the 
Utah  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  hr  the  lands  and  their 
resources. 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  the 
withdrawals  will  be  continued  and  if  so 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawals  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 

Dated:  September  27, 1991. 
Ted  Stepheaaon. 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 
(FR  Doc.  91-23933  Filed  10-3-91;  8:45  am] 

SILUNQ  CODE  43t(M>0-ll 

National  Park  Service 

Rocky  Mountain  National  Park, 
Colorado;  Order  Transferring 
Jurisdiction  of  Certain  Lands  to  ttte 
Department  of  Agriculture 

AQENCV:  National  Park  Service,  Interior. 

ACTION:  Transfer  of  administrative 
jurisdiction  of  land. 

summary:  Pursuant  to  the  authority 
contained  in  the  Act  of  October  11, 1978, 
92  Stat.  1096, 16  U.S.C.  4€0jj-l(e). 
administrative  jurisdiction  of  certain 
lands  acquired  by  the  National  Paric 
Service  adjacent  to  Rocky  Mountain 
National  P&rk  is  being  transferred  to  the 
Department  of  Agriculture,  United 
States  Forest  Service,  to  be 
administered  as  part  of  the  Arapaho 
National  Recreation  Area. 

EFFECTIVE  DATE:  The  effective  date  of 
this  order  is  July  19, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  A.  Young,  Chief,  Land 
Resource*  Division.  Rocky  Mountain 
Region.  12795  West  Alameda  Parkway, 
P.O.  Box  2S287.  Denver.  Colorado  8022&- 
0287. 

SUPrLEMEMTARY  INFORMATION:  The 

above-cited  authority  authorizes  the 
transfer,  without  consideration,  to  the 
administrative  jurisdiction  of  the 
Secretary  of  Agriculture  of  any  Federal 


lands  located  within  the  Arapaho 
Nation  Recreation  Area. 

The  Act  of  December  22. 1980.  94  Stat. 
3271. 16  U.S.C.  192b-9,  established  the 
common  boundary  between  Rocky 
Mountain  National  Park  and  the 
Arapaho  National  Recreation  Area  as 
the  easterly  bank  of  the  Colorado  River. 

The  herein  described  lands  were 
acquired  by  the  National  Park  Service 
as  an  uneconomic  remnant  pursuant  to 
the  provisions  of  the  Act  of  January  2. 
1971.  84  Stat.  1904.  42  XJS.C.  4651(9).  as 
amended,  by  two  deeds,  the  first  dated 
April  19, 1990,  recorded  in  the  land 
records  of  Grand  County,  Colorado,  in 
Book  463,  Page  52.  the  second  dated 
October  17. 1990.  recorded  in  Book  470, 
Page&4a 

The  lands  are  located  in  the  SWV*  of 
section  19.  Township  3  North.  Range  75 
West.  Sixth  Principal  Meridian,  Grand 
County.  Colorado,  more  particulariy 
described  as: 

All  that  portion  of  the  bed  of  the 
Colorado  River  lying  writhin  the  limits  of 
Tracts  1.  2  and  3.  AA — Ranch 
Subdivision  Exonption,  according  to  the 
official  plat  thereof  on  file  in  the  Office 
of  the  Clerk,  and  Recorder  of  Grand 
County,  Colorado,  under  Reception 
Number  247646,  containing  2.77  acres, 
more  or  less,  together  with  the  bridge 
thereon. 

Subject  to  valid  existing  non-Federal 
rights,  if  any,  the  administrative 
jurisdiction  of  said  lands  and  bridge  is 
hereby  transferred  to  the  Department  of 
Agriculture  to  be  administered  as  part  of 
the  Arapaho  National  Recreation  Area, 
in  accordance  with  existing  and  future 
applicable  laws  and  regulations. 

Dated:  July  19, 1991. 
L  Lorraine  Mintzmysr, 
Regional  Director. 
(FR  Doa  91-23840  Filed  10-3-91;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

Septembsr  23, 1981. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s]  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U3.C 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  hst  was  pubhshed. 

Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  information: 

(1)  The  title  of  the  form/coUection; 


(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection;   - 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  OMB 
reviewer,  Ms.  Lin  Liu.  on  (202)  395-7340 
and  to  the  Department  of  Justice's 
Clearance  Officer,  Mr.  Lewis  B.  Arnold, 
on  (202)  514-4306. 

If  you  anticipate  commenting  on  a 
form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should 
notify  the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  B.  Arnold.  DO]  Clearance 
Officer.  SPS/IMD/5031  CAB. 
Department  of  Justice.  Washington.  DC 
20530. 

This  notice  contains  collections  for 
which  an  expedited  review  has  been 
requested  from  the  Office  of 
Management  and  Budget.  In  an  effort  to 
fully  inform  the  reporting  public  these 
entries  are  printed  in  full,  including 
instructions,  at  the  end  of  this  notice. 
Written  comments  concerning  the  forms 
included  in  this  notice  should  be  sent  to 
the  Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  425  I  Street  NW..  room  5304. 
Washington.  DC  20536.  within  IS  days 
after  the  date  of  this  notice  in  the 
Federal  Register. 

Revision  of  Currently  Approved 
Collections 

An  Expedited  Review  Has  Been 
Requested  For  These  Entries 

(1)  Application  to  Replace  Alien 
Registration  Card. 
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(2)  1-90,  Immigration  and  Naturalization 
Service. 

(3)  On  occasion. 

(4]  Individuals  or  households.  This 
information  will  be  used  to  determine 
eligibility  for  a  replacement  alien 
registration  card. 

(5)  242,000  annual  respondents  at  .90 
hours  per  response. 

(6)  217,800  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Replacement/Initial 
Nonimmigrant  Arrival-Departure 
Document 

(2)  1-102,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
information  will  be  used  to  determine 
eligibility  for  a  replacement 
nonimmigrant  arrival-departure 
dociunent.  Form  1-94. 

(5]  16,000  annual  respondents  at  .41 
hours  per  response. 

(6)  6,560  annual  burden  hours. 

(7)  Not  apphcable  under  3504(h). 

(1)  Petition  for  a  Nonimmigrant  Worker 

(2)  1-129,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This  form 
will  be  used  for  an  employer  to 
petition  for  an  alien  to  come  to  the 
U.S.  temporarily  to  perform  services 
or  labor  or  to  receive  training.  The 
form  is  also  for  an  employer  to 
petition  for  an  extension  of  stay  or 
change  of  status  for  a  nonimmigrant 
worker.  The  form  merges  the  prior  I- 
1291, 1-126,  and  1-539  and  1-506  as 
they  relate  to  temporary  workers. 

(5)  223,000  annual  respondents  at  1.41 
hours  per  response. 

(6)  314,430  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Petition  Based  on  Blanket  L  Petition 

(2)  I-129S,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for-profit.  This 
form  is  for  an  employer  to  petition  for 
temporary  workers  as  L-1 
nonimmigrant  intra-company  transfers 
under  a  blanket  L  petition  approval. 

(5)  5,000  armual  respondents  at  .60  hours 
per  response. 

(6)  3,000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h]. 

(1)  Immigrant  Petition  for  Relative, 
Fiance(e)  or  Orphan 

(2)  1-130,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This  form 
is  for  a  United  States  citizen, 
permanent  resident,  refugee,  or  person 
granted  asylum,  to  petition  for  a 


relative,  fiance(e)  or  orphan  for  the 
purpose  of  their  immigration  to  the 
U.S.  The  form  replaces  separate 
Forms  1-130, 1-129f,  1-600, 1-600a,  and 
1-730. 

(5)  870,000  annual  respondents  at  1.5 
hours  per  response. 

(6)  1,305,000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Immigrant  Petition  for  Alien  Workers 

(2)  1-140,  Immigration  and 
Natiuralization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for  profit.  The 
data  collected  on  this  form  will  be 
used  by  the  Service  to  determine 
eligibility  for  the  requested 
immigration  benefit. 

(5)  186,000  annual  respondents  at  1  hour 
per  response. 

(6)  186,000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  to  File  Declaration  of 
Intention 

(2)  N-300,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The 
information  from  this  form  will  be 
used  to  apply  and  determine  eligibility 
for  a  declaration  of  intention  to 
become  a  citizen  of  the  United  States. 

(5)  1,000  annual  respondents  at  .75  hours 
per  response. 

(6)  750  annual  burden  hours. 

(7)  Not  apphcable  under  3504(h). 

New  Collection 

An  Expedited  Review  Has  Been 
Requested  For  This  Entry 

(1)  Application  for  Action  on  an 
Approved  Application  or  Petition. 

(2)  1-824,  Immigration  and 
Naturalization  Service  (3). 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
application  and  information  will  be 
used  to  request  and  determine 
eligibility  for  certain  actions  after 
another  immigration  benefit  has  been 
accorded.  The  apphcation  will  be 
used  to  request  a  duplicate  approval 
notice;  to  request  another  U.S. 
Consulate  be  notified  that  a  petition 
has  been  approved;  or  to  request  that 
a  U.S.  Consulate  be  notified  that  a 
person  has  been  adjusted  to 
permanent  residence  status  so  family 
members  can  apply  for  deniative 
immigrant  visas. 

(5)  70,000  annual  respondents  at  .41 
hours  per  respondent. 

(6)  28,700  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Special  Note  Regarding  Impact  on  Fee 

1-824:  Based  on  an  analysis  of  the 
projected  processing  costs  associated 


with  this  process,  and  comparison  with 
the  fees  for  other  adjudicative 
processes,  the  Services  proposes  to 
institute  a  fee  of  $30  for  filing  an  1-624. 
As  the  Service  gains  experience  in 
processing  this  new  application,  the  fee 
will  be  adjusted  based  on  actual  costs. 

1-1291  This  proposed  form  merges  the 
processes  for  filing  for  a  wide  variety  of 
nonimmigrant  classifications  based  on 
employment,  as  well  as  what  have  been 
separate  processes  for  change  of  status 
and  extension  of  stay.  This  merger 
should  significantly  streamline 
preparation  for  those  filing  for  these 
benefits,  and  reduce  the  associated 
information  burden. 

The  merger  of  these  processes  means 
the  employer  will  now  apply  for  any 
required  extension  of  stay  where  status 
is  based  on  employment.  This  is  more 
appropriate  since  the  employee's  status 
is  based  on  the  offer  of  employment.  The 
exchange  allows  the  Service  to  deal 
directly  with  the  employer,  rather  than 
having  the  employee  act  as  an 
intermediary.  It  also  clarifies  the 
transmittal  of  information  to  the 
employer  about  extensions  and  change 
of  status  to  provide  the  employer  with 
information  necessary  to  ensure  that  it 
is  complying  with  relevant  laws  relating 
to  the  employment  of  foreign  workers. 
Otherwise  the  process  remains  the 


same. 

This  consolidation  of  processes  onto 
one  form  does  affect  the  fee.  The  diverse 
nature  of  the  processes  that  have  been 
merged  would  make  it  very  difficult  to 
create  one  average  fee.  However,  a 
complex  fee  schedule  would  also  be 
unworkable.  Merging  the  fees  is 
complicated  by  the  fact  that  the 
Immigration  Act  of  1990  requires,  in 
cases  such  as  those  involving  members 
of  entertainment  groups,  additional 
review  of  the  credentials  of  each  worker 
included  in  the  petition. 

To  meet  these  needs,  the  fees  for  the 
separate  processes  would  be  translated 
into  a  new  1-129  fee  which  would  be: 

•  a  base  petition  fee  of  $70  +  either 

•  $10  per  worker  if  requesting 
consulate  or  POE  notification;  or 

•  $80  per  worker  if  requesting  a 
change  of  status;  or 

•  $50  per  worker  if  requesting  an 
extension  of  stay. 

In  many  instances  this  will 
significantly  reduce  total  filing  fees.  In 
some  other  instances  there  would  be  a 
slight  increase.  The  purpose  of  this 
translation  is  not  to  generate  or  lose 
revenue.  It  is  merely  to  combine,  to  the 
extent  possible,  different  fees  for 
distinct  different  processes  that  are  now 
covered  by  separate  applications  with 
different  fees. 
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Public  comment  on  these  items  is 
encouraged. 
Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 

DRAFT 

OMB  No.  1115- 

Application  to  Replace  Alien 
Registration  Card 

Purpose  of  this  Form 

This  form  is  for  permanent  residents 
and  conditional  residents  to  apply  for 
replacement  alien  registration  cards.  If 
you  are  a  conditional  resident  and  your 
status  is  expiring,  use  Form  1-751  or  I- 
752  to  apply  for  the  removal  of 
conditions. 

Who  May  File 

If  you  are  a  permanent  resident  or 
conditional  resident,  file  this 
application: 

•  To  replace  a  lost,  stolen,  or 
destroyed  card; 

•  To  replace  a  card  that  was  never 
received; 

•  To  replace  a  card  that  is  mutilated; 

•  To  replace  a  card  that  was  incorrect 
when  it  was  issued;  or 

•  When  your  name  or  other 
biographic  data  changes; 

If  you  are  a  permanent  resident,  you 
should  also  file  this  application: 

•  To  replace  a  card  that  is  expiring; 

•  When  you  reach  age  14,  unless  your 
prior  card  will  expire  before  you  reach 
age  16; 

•  If  you  have  been  a  commuter  and 
are  now  taking  up  actual  permanent 
residence  in  the  United  States;  or 

•  If  your  status  has  been 
automatically  converted  to  permanent 
resident. 

•  When  you  have  an  older  edition  of 
the  card  and  must  or  want  to  replace  it 
with  the  current  type  of  card. 

General  Filing  Instructions 

Please  answer  all  questions  by  typing 
or  clearly  printing  in  black  ink.  Indicate 
that  an  item  is  not  applicable  with  "N/ 
A".  If  an  answer  is  "none,"  write 
"none".  If  you  need  extra  space  to 
answer  any  item,  attach  a  sheet  of  paper 
with  your  name  and  your  alien 
registration  number  {A#).  and  indicate 
the  number  of  the  item  to  which  the 
answer  refers.  You  must  file  your 
apphcation  with  the  required  Initial 
Evidence.  Every  application  must  be 
properly  signed  and  accompanied  by  the 
correct  fee.  If  you  are  under  14  years  of 
age,  your  parent  or  guardian  may  sign 
the  application  in  your  behalf. 

Translations.  Any  foreign  language 
document  must  be  accompanied  by  a 


full  English  translation  which  the 
translator  has  certified  as  complete  and 
correct,  and  by  the  translator's 
certification  that  he  or  she  is  competent 
to  translate  from  the  foreign  language 
into  English. 

Copies.  If  these  instructions  state  that 
a  copy  of  a  document  may  be  filed  with 
this  apphcation,  and  you  choose  to  send 
us  the  original,  we  may  keep  that 
original  for  our  records. 

Initial  Evidence 

You  must  file  your  apphcation  with: 

•  Your  Prior  Card  or  Other  Evidence 
of  Identity.  You  must  submit  your 
original  aUen  registration  card  with  your 
application  unless  it  has  been  lost, 
stolen,  destroyed,  or  you  never  received 
it.  If  you  have  been  automatically 
converted  to  permanent  resident  status, 
you  must  attach  your  original  temporary 
status  document. 

If  these  instructions  do  not  require 
that  you  submit  your  original  alien 
registration  card,  submit  a  copy  if  you 
have  one.  If  you  do  not  have  a  copy,  and 
are  at  least  18  years  old,  you  must  file 
your  application  with  a  copy  of  an 
identity  document  such  as  a  driver's 
license,  passport,  or  a  copy  of  another 
document  containing  your  name,  date  of 
birth,  photograph,  and  signature. 

•  Photos.  You  must  submit  2  identical 
natural  color  photographs  of  yourself 
taken  within  30  days  of  this  application. 
The  photos  must  have  a  white 
background,  be  unmounted,  printed  on 
thin  paper,  and  be  glossy  and 
unretouched.  They  should  show  a  three- 
quarter  frontal  profile  showing  the  right 
side  of  your  face,  with  your  right  ear 
visible  and  with  your  head  bare  (unless 
you  are  wearing  a  headdress  as  required 
by  a  religious  order  of  which  you  are  a 
member).  The  photos  should  be  no 
larger  than  2X2  inches,  with  the  distance 
from  the  top  of  the  head  to  just  below 
the  chin  about  1  and  Va  inches.  Lighdy 
print  your  A#  on  the  back  of  each  photo 
with  a  pencil. 

•  Fingerprints.  If  you  are  filing  to 
register  as  a  result  of  turning  14  years  of 
age,  or  to  replace  a  card  that  is  expiring 
and  you  are  between  the  ages  of  11  and 
16,  you  must  also  submit  your 
fingerprints  on  Form  FD-258.  Fill  out  the 
form  and  write  your  Alien  Registration 
Number  in  the  space  marked  "Your  No. 
OCA"  or  "Miscellaneous  No.  MNU". 
Take  the  chart  and  these  instructions  to 
a  police  station,  sheriff's  office  or  an 
office  of  this  Service,  or  other  reputable 
person  or  organization  for  fingerprinting. 
(You  should  contact  the  police  or 
sheriff's  office  before  going  there  since 
some  of  these  offices  do  not  take 
fingerprints  for  other  government 
agencies.)  You  must  sign  the  chart  in  the 


presence  of  the  person  taking  your 
fingerprints  and  have  that  person  sign 
his/her  name,  title,  and  the  date  in  ^e 
space  provided.  Do  not  bend,  fold,  or 
crease  the  fingerprint  chart. 

•  Incorrect  or  change  in  biographic 
data.  If  you  are  filing  to  replace  a  card 
because  of  a  name  change,  you  also 
must  submit  a  copy  of  a  court  order 
reflecting  the  new  name  or  a  copy  of  the 
marriage  certificate.  If  you  are  filing  to 
replace  a  card  because  of  a  change  in 
any  other  biographic  data,  you  must 
submit  copies  of  documentation 
conclusively  establishing  the  new  data. 

Where  to  Fde 

Unless  otherwise  instructed,  file  this 
application  in  person  at  the  local  INS 
office  having  jurisdiction  over  where 
you  live.  When  you  file  in  person  you 
will  have  to  complete  the  signature  and 
fingerprint  blocks  of  a  Form  1-89.  Data 
Collection  Form  at  an  INS  office  when 
you  file  this  application.  If  you  are 
instructed  to  mail  this  application  in, 
you  will  be  instructed  when  to  appear  to 
complete  the  1-89. 

If  you  are  outside  the  United  States 
and  have  lost  your  card,  contact  the 
nearest  American  Consulate,  INS  office 
or  Port  of  Entry. 

Fee 

The  fee  for  this  application  is  $70.00. 
The  fee  must  be  submitted  in  the  exact 
amount.  It  cannot  be  refunded.  Do  Not 
Mail  Cash. 

All  checks  and  money  orders  must  be 
drawn  on  a  bank  or  other  institution 
located  in  the  United  States  and  must  be 
payable  in  United  States  currency.  The 
check  or  money  order  should  be  made 
payable  to  the  Immigration  and 
Naturalization  Service,  except  that: 

•  If  you  live  in  Guam,  and  are  filing 
this  application  in  Guam,  make  your 
check  or  money  order  payable  to  the 
'Treasurer,  Guam." 

•  If  you  live  in  the  Virgin  Islands,  and 
are  filing  this  application  in  the  Virgin 
Islands,  make  your  check  or  money 
order  payable  to  the  "Commissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to 
collection.  An  uncollected  check  will 
render  the  application  and  any 
document  issued  invalid.  A  charge  of 
$5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Evidence  of  Registration 

A  pending  apphcation  for  a 
replacement  alien  registration  receipt 
caiid  is  temporary  evidence  of 
registration. 
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Procening  Infonnation 

Rejection.  Any  application  that  is  not 
signed  or  is  not  accompanied  by  the 
correct  fee  will  be  rejected  with  a  notice 
that  the  application  is  deHcient. 

You  may  correct  the  deficiency  and 
resubmit  the  application.  However,  an 
application  is  not  considered  properly 
filed  until  it  is  accepted  by  the  Service. 

Initial  processing.  Once  the 
application  has  been  accepted,  it  will  be 
checked  for  completeness,  including 
submission  of  the  required  initial 
evidence.  If  you  do  not  completely  fill 
out  the  form,  you  will  not  establish  a 
basis  for  eligibility,  and  we  may  deny 
your  application. 

Requests  for  more  information  or 
interview.  We  may  request  more 
information  or  evidence  or  we  may 
request  that  you  appear  at  an  INS  office 
for  an  interview.  We  may  also  request 
that  you  submit  the  originals  of  any 
copy.  We  will  return  these  originals 
when  they  are  no  longer  required. 

Decision.  You  will  be  notified  in 
writing  of  the  decision  on  your 
appUcation.  If  your  application  is 


approved,  and  you  have  completed  the 
required  Form  1-69.  Data  Collection 
Card,  your  card  will  be  manufactured 
and  sent  to  you. 

Penalties 

If  you  knowingly  and  willfully  falsify 
or  conceal  a  material  fact  or  submit  a 
false  document  with  this  request,  we 
will  deny  the  benefit  you  are  filing  for. 
and  may  deny  any  other  immigration 
benefit.  In  addition,  you  will  face  severe 
penalties  provided  by  law.  and  may  be 
subject  to  criminal  prosecution. 

Privacy  Act  Netice 

We  ask  for  the  information  on  this 
form,  and  associated  evidence,  to 
determine  if  you  have  established 
eligibility  for  the  immigration  benefit 
you  are  filing  for.  Our  legal  right  to  ask 
for  this  information  is  in  8  USC  1302  and 
1304.  We  may  provide  this  information 
to  other  government  agencies.  Failure  to 
provide  this  information,  and  any 
requested  evidenoe,  may  delay  a  final 
decision  or  result  in  denial  of  your 
request 


Paperwork  Reduction  Act  Notice 

We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be 
easily  understood,  and  which  impose 
the  least  possible  burden  on  you  to 
provide  us  with  information.  Often  this 
is  difficult  because  some  immigration 
laws  are  very  complex.  The  estimated 
average  time  to  complete  and  file  this 
application  is  computed  as  follows:  (1) 
10  minutes  to  learn  about  the  law  and 
form;  (2)  10  minutes  to  complete  the 
form;  and  (3)  35  minutes  to  assemble 
and  file  the  application,  including  the 
required  in  person  filing;  for  a  total 
estimated  average  of  55  minutes  per 
application.  If  you  have  comments 
regarding  the  accuracy  of  this  estimate, 
or  suggestions  for  making  this  form 
simpler,  you  can  write  to  both  the 
Immigration  and  Naturalization  Service, 
425  I  Street.  N.W..  Room  5304, 
Washington.  D.C.  20536;  and  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  OMB  Na  1115- 
XXXX.  Washington.  D.C  20503. 

BtLUNQ  COOE  4410-10-M 
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U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


DRAFT 


OMB  #1115  XXXX 

Application  lo  Replace  Alien  Registration  Card 


START  HERE  -  Please  Type  or  Print 


Part  1.    Information  about  you. 

Giv(,ii 
Naiiio 


Family 
Nan  Hi 


U  S.  Mailing  Address  -  CO 


MKidIO 
IniM 


Siroot  Number 
aiKt  Nanio 


Apt 

§ 


Cily 


Sidto 

ZIP  Code 

Ddio  ol  Birth 
(Montti/Ddy/Yoar) 

CoiMitry 
ulBtrtti 

Social 
Security  » 

A 

Part  2.  Application  Type. 


My  sUius  is:  (cliocli  'jfic) 

a.  □     PurmarxMil  Roiiidtiiil 
h.     Q     CoiiditKXial  Rosidufii 

Reason  for  application:  (chocii  oric) 
I  am  ■  pennanent  resident  or  conditionai  resident  and: 

a      □     my  card  was  tost,  slolcii,  ih  desttciyuO 

b.  D     I  never  rocoivod  a  card 

c.  Q     my  card  is  iiHitilaiod.  I  liavu  atiadiud  tlio  mulilaioct  card 

d.  Q     my  card  was  mcorrucl  wtieti  issued.    I  liavu  atlaclKXl  the  mcorroct  card  ckhJ 

evidorK^c  ol  the  correct  mformatioii. 

0.  O     "ly  name  or  other  Btograptwc  NikxriMiioii  lias  changed  smce  tliu  cdrii  was  issued    I 

liave  attached  my  preseiii  card  aiid  evideiicu  ol  tite  new  mluriiMimii 
I  am  ■  pennanent  resident  and  : 

1.  D     "'y  present  card  is  exptriiig 

U      □     I  have  reached  my  14th  btrthday     I  tiavc  allactied  my  present  card  aiid  a  Fiihjot 

print  Card  (Form  FD  258( 
h      Q     I  wasacummuter  aiid  am  riowtakiiMj  up  lOSKJoiiceHi  llieUS    I  liavu  attaclmd  my 

present  card  and  ovHierice  ol  my  rusMloiico  in  the  US 
I       Q     iiy  status  lias  txxiti  automaticaliy  converted  to  permanent  rosNient.  I  iiavo  attached 

my  Temporary  Status  Document. 
I       Q     I  have  an  old  edition  ul  Uie  card.  My  present  card  is  aitactied. 


It  you  Checked  "a"  or  "b",  attach  evidence  ol  your  iOentity. 


Part  3.  Processing  Information. 


Muiliui's  First  Name 


City  of  Residence  when  applying  lor  Immigrant 
Visa  or  Ad|ustinent  ol  Status 


City/lowiiA/illage 
ol  Biith 


Fatlier's  First  Name 


Consulate  whore  Immiyranl  Visa  was 
issued  or  INS  ollice  nvtMro  status  was 
Ad|uslud 


Date  ol  Admission  as  an  ininiigiani  or 
Ad|ustiiioiii  ol  Static 
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Continued  on  back. 


FOR  INS  USE  ONLY 

Hi.-luiiuxi 

Recotpi 

Resutjinitted 

Rokx  Sent 

Reloc  Roc  d 

D  Aptibcant 
liiturviowed 

Status  as                   vortied  by 

Class                      Imutais 

FD  2!>8  lorwardod  On 
1  89  Forwarded  on 

1 

Remartcs 

Action  Bloch 

To  Be  Completed  by 
Attomf  or  R^prwntative,  »  any 

Q   Fill  HI  box  If  G  28  IS  attached  to  roproscnt 
11  le  applicant 

VOLAG» 

AT  TV  State  License  # 
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Part  3.  Processing  Information  (con't): 


II  you  omured  tt«  US.  «Nti  an  tnvMgidni  Veto.  i*»  caeftoie  tw  tutu— v 
DvsluidtaNi  (1  US.  al  tmo 

Oi  AfJOHSSIOI) 


PijO  ol  Erilry  w»ioto  Admrtloil 
loUS 


i*nwmof  the  lothjwiiiy  queslwtis    It  yuu  wuHwr    yo»    In  any  gt/usbotu  »>pteni  »)  Julml  iki  Mifntraht  tm^iof ) 
Are  you  m  depnrlalion  or  exclus«Dn  proceedings?  Q  No  D  Yes 

S«ice  you  wefo  gtaiited  pernianert  rosidoncu.  have  you  ovof  tilod  Fon»i  I  407,  AbandwHiictrt  by  Alieii  ^A  SUiUis  at,  I  awtul  Pofiiiarwo«  RoadoiU.  or 
oil  wrwisc  been  judged  lo  have  abaiKJoned  your  slalus?        Q  I*'  D  "'««> 


Part  4.         SignatUrG.   (Ht>ml  »w  mlumtalHmi  wi  pmmllms  »)  «w  i 

UiiihxJ  Slalvi  I 


kmlMNi^  iN'/itft'  <.ii>ii()k)lniii  llMi  stH-liiMi    V<Ni  fiH/s/  h/u  f/HS  amiltcalKMi  <Mhilo  hi  rh« 


I  certify  under  penalty  of  perjiMy  urKtei  <he  taws  of  tlie  United  SUAna  iji  Atnuitc^  tlwU  iiua  applic^lMX)  vukI  the  evidence  subnuttod  wtlti  it, 
IS  all  true  and  correct  I  authorize  the  release  of  any  infofmation  from  my  records  which  ttie  Immigiaiiun  and  Naturalization  SeiVice  needs 
to  determine  eligibility  for  the  benefit  f  am  seeking 


Sigmatur* 


Data 


Daytimm  Phona  Number 


Pl»»se  Nolo:  U  you  do  not  corhpKftly  hll  6ul  Ihis  form,  or  tail  fo  suomir  rcquirea  aocumenis  iisica  in  me  msirucnons.  you  cannot  oc 
found  eligible  for  Ihe  requested  d(H:um«nf  ami  this  <ip^>*u««xm  nhiy  h)  Ins  ikmnul 

Part  5.     Signature  of  person  preparing  form  tf  other  than  above.  (Sign  heiow) 

I  declare  that  I  prepared  tfiis  application  al  tli«  leguesi  ol  Ihe  above  peisoii  and  it  is  based  on  all  inlonnation  ol  wNch  I  have  kr^owtedye 


SifiMature 


Prtnl  Your  Name 


Date 


Daitimt  Pt\on9  Number 


FwmMatNO 
and  Address 
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DRAFT 

0MB  No.  1115-XXXX 

Application  for  Replacement/Initial 

Nonimmigrant 

Arrival — Departure  Dociunent 
Purpose  Of  This  form 

This  form  is  for  a  nonimmigrant  to 
apply  for  a  new  or  replacement  Form  I- 
94  or  Form  1-45  Nonimmigrant  Arrival- 
Departure  Document. 

Who  May  FUe 

If  you  are  a  nonimmigrant  in  the  U.S., 
file  this  application: 

•  To  replace  your  lost  or  stolen  Form 
1-94  or  Form  1-95; 

•  To  replace  your  mutilated  Form  1-04 
or  Form  1-95;  or 

•  If  you  were  not  issued  a  Form  1-94 
when  you  entered  as  a  nonimmigrant, 
and  are  filing  this  application  with  an 
application  for  extension  of  stay  or 
change  of  status. 

General  Filing  Instructions 

Please  answer  all  questions  by  typing 
or  clearly  printing  in  black  ink.  Indicate 
that  an  item  is  not  applicable  with  "N/ 
A".  If  an  answer  is  "none,"  write 
"none".  If  you  need  extra  space  to 
answer  any  item,  attach  a  sheet  of  paper 
with  your  name  and  your  alien 
registration  number  (A#),  if  any,  and 
indicate  the  number  of  the  item  to  which 
the  answer  refers.  Your  must  file  your 
apphcation  with  the  required  Initial 
Evidence.  Every  application  must  be 
properly  signed  and  filed  with  the 
correct  fee.  If  you  are  under  14  years  of 
age,  your  parent  or  guardian  may  sign 
the  application. 

Initial  Evidence 

Lost  or  Stolen  Form.  If  you  are 
applying  to  replace  a  lost  or  stolen  Form 
1-04  or  Form  1-95,  submit  a  copy  of  the 
original  form  1-94  or  submit  a  copy  of 
the  biographic  page  from  your  passport 
and  a  copy  of  the  page  indicating 
admission  as  claimed,  or  other  evidence 
of  your  admission.  If  you  are  unable  to 
submit  this  evidence,  submit  a  full 
explanation  of  why  you  cannot  provide 
any  of  the  above  evidence  along  with  a 
copy  of  evidence  of  your  identity  and 
copies  of  any  evidence  in  your 
possession  to  substantiate  your  claim. 

Mutilated  Form.  If  you  are  applying  to 
replace  a  mutilated  Form  1-94  or  Form  I- 
95,  attach  the  original  form. 

First  Form  1-94.  If  you  were  not  issued  a 
Form  1-94  at  admission,  have  not  since  been 
issued  a  Form  1-94  and  now  require  an  Form 
1-04  for  another  application  you  are  niing, 
Bubmit  a  copy  of  any  evidence  in  your 
possession  to  substantiate  your  claimed 
admission. 


Translations.  Any  foreign  language 
document  must  be  accompanied  by  a 
full  English  translation  which  the 
translator  has  certified  a  complete  and 
correct,  and  by  the  translator's 
certiflcation  that  he  or  she  is  competent 
to  translate  from  the  foreign  language 
into  English. 

Copies.  If  these  instructions  state  that 
a  copy  of  a  document  may  be  filed  with 
this  application,  and  you  choose  to  send 
us  the  original,  we  may  keep  that 
original  for  our  records. 

Where  To  File 

If  you  are  filing  to  replace  a  Form  1-95, 
file  this  application  at  the  local  INS 
office  having  jurisdiction  over  where 
your  are  temporarily  located. 

If  you  were  not  issued  a  Form  1-94,  at 
admission,  or  are  filing  this  application 
with  an  application  for  extension  or 
change  of  states,  file  this  application 
where  you  are  filing  the  accompanying 
extension  of  stay  or  change  of  status 
application. 

in  all  other  instances,  file  your 
application  as  follows: 

If  you  are  in  Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Puerto 
Rico,  Rhode  Island,  Vermont,  the  Virgin 
Islands,  or  West  Virginia,  mail  this 
application  to:  USINS  Eastern  Service 
Center,  75  Lower  Welden  Street,  St. 
Albans,  VT  05479-0001. 

If  you  are  in  Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  New  Mexico,  North 
Carolina,  Oklahoma,  South  Carolina, 
Tennessee,  or  Texas,  mail  this 
application  to:  USINS  Southern  Service 
Center,  P.O.  Box  152122,  Department  A, 
Irving,  TX  75015-2122. 

If  you  are  in  Arizona,  California, 
Guam,  Hawaii,  or  Nevada,  mail  this 
application  to:  USINS  Western  Service 
Center,  P.O.  Box  30040,  Laguna  Niguel, 
CA  92607-0040. 

If  you  are  elsewhere  in  the  U.S.,  mail 
this  application  to:  USINS  Northern 
Service  Center,  100  Centennial  Mall 
North.  Room  B-26,  Lincohi,  NE  68508. 

Fee 

The  fee  for  this  application  is  $50.00. 
The  fee  must  be  submitted  in  the  exact 
amount.  It  caimot  be  refunded.  DO  NOT 
MAIL  CASH. 

All  checks  and  money  orders  must  be 
drawn  on  a  bank  or  other  institution 
located  in  the  United  States  and  must  be 
payable  in  United  States  currency.  The 
check  or  money  order  should  be  made 
payable  to  the  Immigration  and 
Naturalization  Service,  except  that: 

•  If  you  are  in  Guam,  and  are  filing 
this  application  in  Guam,  make  your 


check  or  money  order  payable  to  the 
'Treasurer,  Guam." 

•  If  you  ar«  in  the  Virgin  Islands,  and 
are  filing  this  application  in  the  Virgin 
Islands,  make  your  check  or  money 
order  payable  to  the  "Commissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to 
collection,  an  uncollected  check  will 
render  the  application  and  any 
document  issued  invalid.  A  charge  of 
$5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Processing  Information 

Rejection.  Any  application  that  is  not 
signed  or  is  not  accompanied  by  the 
proper  fee  will  be  rejected  with  a  notice 
that  the  application  is  deficient.  You 
may  correct  the  deficiency  and  resubmit 
the  application.  However,  an  application 
is  not  considered  properly  filed  until  it  is 
accepted  by  the  Service. 

Initial  processing.  Once  the 
application  has  been  accepted,  it  will  be 
checked  for  completeness,  including 
submission  of  the  required  initial 
evidence.  If  you  do  not  completely  fill 
out  the  form,  or  file  it  without  required 
initial  evidence,  you  will  not  establish  a 
basis  for  eligibility,  and  we  may  deny 
your  application. 

Decision.  Your  will  be  notified  in 
writing  of  the  decision  on  your 
application.  If  the  application  is 
approved,  a  new  Form  1-94,  or  Form  1-05 
will  be  sent  to  you. 

Penalties 

If  you  knowingly  and  willfully  falsify 
or  conceal  a  material  fact  of  submit  a 
false  document  with  this  request  we 
will  deny  the  benefit  you  are  filing  for, 
and  may  deny  any  other  immigration 
benefit.  In  addition,  you  will  face  severe 
penalties  provided  by  law,  and  may  be 
subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this 
form,  and  associated  evidence,  to 
determine  if  you  have  established 
eligibility  for  the  immigration  benefit 
you  are  filing  for.  Our  legal  right  to  ask 
for  this  information  is  in  8  U.S.C.  1304. 
We  may  provide  this  information  to 
other  government  agencies.  Failure  to 
provide  this  information,  and  any 
requested  evidence,  may  delay  a  final 
decision  or  result  in  denial  of  your 
request. 

Paperwork  Reduction  Act  Notice 

We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be 
easily  understood,  and  which  impose 
the  least  possible  burden  on  you  to 
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provide  us  with  information.  Often  this 
is  difncult  because  some  immigration 
laws  are  very  complex.  The  estimated 
average  time  to  complete  and  file  this 
application  is  as  follows:  (1)  5  minutes  to 
learn  about  the  law  and  form:  (21 5 


minutes  to  complete  the  form;  and  (3)  15 
minutes  per  application.  If  you  have 
comments  regarding  the  accuracy  of  this 
estimate,  or  suggestions  for  making  this 
form  simpler,  you  can  write  to  both  the 
Immigration  and  Naturalization  Service. 


425 1  Street,  N.W..  Room  5304, 
Washington,  D.C.  20536;  and  the  OfHce 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  OMB  No.  1115- 
XXXX.  Washington.  D.C.  20503 
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II 

U.S.  Department  of  Justice 
Immigration  and  Naturalization  Service 


DRA17T 


OMBftllSXXXX 

Application  for  Reptacementlnitial 
^4onlmm•gra^t  Arrrval  •  Departure  Document 


START  HERE  •  Please  Type  or  Print 


Part  1.    Information  about  you. 


FanNly 
Nane 


Qwen 
Hme 


MKMie 
Initial 


AddrMS-  In 

careol 

Suee<  Nimibor 

aiidNaiiiu                ...... 

Apt 

C-y 

Slaic 

OaUofBvtli 
(Moiil»t/Oay/Year> 

Country 
olBirtti 

Soi:>dl 
Socurily  * 

A 

0 

Dale  ol  Last  AdnxssNjn 
wtloUS  (Monlh/Oay/Yeai) 

194 

Current  ^40lMnlnNgranl 
Siakis 

Ei|ii«(»  tm 
(MoitHi/Oav'Yuar) 

Part  2.    Application  type,  (check  one) 


a      O     I  an  ap(j(y«>tt  to  replace  nty  lost  or  stolon  Form  I  94. 

b.  O     I  ani  applyino  to  replace  my  lost  or  stoleri  Form  1-95. 

c.  D     I  >*ave  attached  my  ortgnal  Form  1-94.  I  am  apptymg  to  reptatx)  M  Incause  it  a  mutilalud 

d.  O     I  tiave  attached  my  original  Form  1-95    I  am  applying  to  replace  M  because  it  «  mutilaled 

e.  D     I  ovas  not  issued  a  Form  1-94  wrhen  I  unloroct  as  a  nomninmjiant,  and  am  Mmg  ttiis 

appkcalion  will)  an  appbcatnn  for  an  extension  ol  stayAciiange  ol  status. 


Part  3.    Processing  Information. 


Are  you  likng  tins  application  witti  any  other  petition  or  appkcalioii? 
D     No  D     Yes  ■  form  # 


Arc  you  now  m  exclusion  or  deportation  proceedmys? 

Q     No  D      Ves  (AII<h:Ii  on  oiMdikiUin) 

II  you  arc  unable  to  provide  your  ongmal  or  ^  copy  ol  ymir  I  94.  give  lie  loiowing  mlurinaiion  about 

yuur  kun  entry  lo  the  tJ  S 


Class  o( 
Admission 


Placed 

AdilHb:>iiiii 


Part    4.      Signature.     Read  the  information  on  penalties  m  the  instructions  before 

j        completing  this  section.     You  must  file  this  application  wfiile  in  ttie  United 

States 

(  cortily  iMidor  penalty  oi  perjury  urxler  the  laws  ol  Uiu  United  Stales  ul  Amufma  Uial  tliu>  application,  and  Uie  «jviiii.nKx>  sulniNUed  witti  it,  is  all  true  and 
correct.  I  a«illKxi20  the  release  o<  any  mlorination  Ironi  my  rucords  wliich  Ihu  iiiiiiitgraiion  and  Naturalualion  Sihvk^i  nuuds  tt)  deterimrw  ekgiMily  lor  the 
berwtil  I  am  seeking 


ROIUDKld 

Recavi 

Date 

Dale 

Rosutmiillod 

Dali! 

Date 

RotocSoiii 

Dale 

Dale 

Reloc  Rui:d 

Date 

Dale 

0  AM>l*.aiit 
tniuiviuwod 

Naw IM  Numbar 

ActtOfi  Blocli 

To  B«  CofnptvMd  by 
AOornf  or  R*prM«r*faWir«,  tf  any 

Q   FiH  HI  U)t  il  C  28  IS  allacliod  lo  roprosuiil 
Um;  .i(i|ilH;>i«it 

VOU^G» 

ATTY  Suiio  License  # 

Signatuf 

Dale 

Parts. 

Signature 

of  person  preparing 

form  if  other  than  above. 

(sign  below) 

1  docicuu  Uiat  1  prepared  tins  apphcaimn  at  the  requust  ol  the  atxjvc  persun  and  ii  u>  tiaseo  on  M  niiorinauoii  ol  wIhcIi  1  liavu  luiowloJge 

SIgnaturt 

Pniil  Your  Name 

Dale 

Fmii  NaiiK) 
artd  Address 

F<>iM>1.402  (8/21/91)  DRAFT  8 
■HiJNQ  COOK  441^1S-C 


50358 


Federal  Register  /  Vol.  56.  No.  193  /  Friday.  October  4.  1991  /  Notices 


Purpose  Of  This  Form 

This  form  is  for  an  employer  to 
petition  for  an  alien  to  come  to  the  U.S. 
temporarily  to  perform  services  or  labor, 
or  to  receive  training,  as  an  H-IA,  H-lB, 
H-2A,  H-2B.  H-3,  UlA,  L-lB.  O-l.  0-2. 
P-1.  P-2.  IM  or  Q.  It  is  also  used  to 
petition  for  an  extension  of  stay  or 
change  of  status  for  such  an  alien.  It  is 
also  used  to  file  a  blanket  L  petition. 

This  form  is  also  for  an  employer  to 
petition  for  an  extension  of  stay  or 
change  of  status  for  an  alien  as  an  E-1, 
E-2,  R-1  or  TC.  A  petition  is  not 
required  to  apply  for  an  E-1,  E-2.  or  R-1 
nonimmigrant  visa  or  admission  as  a  TC 
nonimmigrant.  A  petition  is  only 
required  to  apply  for  a  change  to  such 
status  or  an  extension  of  stay  in  such 
status. 

The  form  consists  of  a  basic  petition, 
and  different  supplements  that  apply  to 
each  specific  classification. 

Who  May  File 

General.  A  U.S.  employer  may  file  to 
classify  an  alien  in  any  nonimmigrant 
classification  listed  below.  A  foreign 
employer  may  file  for  certain 
classifications  as  indicated  in  the 
specific  instructions. 

Agents.  A  U.S.  individual  or  company 
In  business  as  an  agent  may  file  for 
types  of  workers  who  are  traditionally 
self-employed  or  who  traditionally  use 
an  agent  to  arrange  short-term 
employment  with  numerous  employers. 
A  petition  filed  by  an  agent  must  include 
a  complete  itinerary  of  services  or 
engagements,  including  dates,  names 
and  addresses  of  the  actual  employers, 
and  the  locations  where  the  services 
will  be  performed.  The  agent  must 
guarantee  the  wage  offered  and  the 
other  terms  and  conditions  of 
employment  by  contract  with  the 
alien(s]. 

Including  more  than  one  alien  in  a 
petition.  Aliens  who  will  apply  for  their 
visas  at  the  same  consulate  or,  if  they  do 
not  need  visas,  will  enter  at  the  same 
port  of  entry  may  be  included  in  one 
petition  in  the  following  classifications: 

•  H2-A  if  they  are  included  on  the 
same  labor  certification  and  will 
perform  the  same  duties: 

•  H-2B  if  they  are  included  on  the 
same  labor  certification  and  will 
perform  the  same  duties; 

•  H-3  if  they  will  receive  the  same 
training: 

•  0-2  if  they  will  assist  the  same  O-l 
for  the  same  period  of  time  and  in  the 
same  location(s); 

•  P-1  if  they  are  members  of  the  same 
group  or  team  (accompanying  aliens 
must  be  filed  for  on  a  separate  petition): 


•  P-2  if  they  are  members  of  the  same 
group  (accompanying  aliens  must  be 
filed  for  on  a  separate  petition); 

•  P-3  if  they  are  members  of  the  same 
group  (accompanying  aliens  must  be 
filed  for  on  a  separate  petition): 

•  P-1.  P-2.  or  P-3  accompanying 
aliens  if  they  will  accompany  the  same 
P-1.  P-2,  or  P-3  alien  or  group  for  the 
same  period  of  time  and  in  the  same 
location(s); 

•  Q  if  they  will  perform  the  same 
service  or  labor  or  receive  the  same 
training. 

•  Multiple  locations.  A  petition  for 
alien(s)  to  perform  services  or  labor  or 
receive  training  in  more  than  one 
location  must  include  an  itinerary  with 
the  dates  and  locations  where  the 
services  or  training  will  take  place. 

•  Unnamed  aUens.  All  aliens  included 
in  a  petition  must  be  named  except: 

•  An  H-2A  petition  for  more  than  one 
worker  may  include  unnamed  aliens  if 
they  are  unnamed  on  the  labor 
certification: 

•  An  H-2B  petition  for  more  than  one 
worker  may  include  unnamed  aliens  in 
emergent  situations  where  you  establish 
in  the  petition  that  you  cannot  yet 
provide  names  due  to  circumstances 
which  you  could  not  anticipate  or 
control 

Where  some  or  all  of  the  aliens  are 
not  named,  specify  the  total  number  of 
unnamed  aliens  and  total  number  of 
aliens  in  the  petition.  Where  the  aliens 
must  be  named,  petitions  naming 
subsequent  beneficiaries  may  be  filed 
later  with  a  copy  of  the  same  labor 
certification.  Each  petition  must 
reference  all  previously  filed  petitions 
using  that  certification. 

General  Filing  InstnictioDS 

Complete  the  basic  form  and  relating 
supplement.  Indicate  the  specific 
classification  you  are  requesting.  Please 
answer  all  questions  by  tjrping  or  clearly 
printing  in  black  ink.  Indicate  that  an 
item  is  not  apphcable  with  "N/A".  If  the 
answer  is  "none,"  write  "none".  If  you 
need  extra  space  to  answer  any  item, 
attach  a  sheet  of  paper  with  your  name 
and  your  alien  registration  number  (A#), 
if  any,  and  indicate  the  number  of  the 
item  to  which  the  answer  refers.  You 
must  file  your  petition  with  the  required 
Initial  Evidence.  The  petition  must  be 
properly  signed  and  filed  with  the 
proper  fee.  Submit  the  petition  in 
duplicate  if  you  check  block  "a"  or  "b" 
in  question  4  of  Part  2  on  the  form. 

Classifications;  Initial  Evidence 

These  instructions  are  divided  into 
two  parts.  The  first  looks  at 
classifications  which  require  a  petition 
for  an  initial  visa  or  entry  and  for  any 


extension  or  change  of  status.  The 
second  looks  at  those  classifications 
which  only  require  a  petition  for  a 
change  of  status  or  extension  of  stay. 

Petition  always  required:  The 
following  classifications  always  require 
a  petition.  A  petition  for  new  or 
concurrent  employment  or  for  extension 
where  there  is  a  change  in  previously 
approved  employment  must  be  filed 
with  the  initial  evidence  listed  below, 
and  with  the  initial  evidence  required  by 
the  separate  instructions  for  a  change  of 
status  or  extension  of  stay.  However,  a 
petition  for  an  extension  based  on 
unchanged,  previously  approved 
employment  need  only  be  filed  with  the 
initial  evidence  required  in  the  separate 
extension  of  stay  instructions. 

H-lA.  An  Hl-A  is  an  alien  coming  to 
perform  services  as  a  registered 
professional  nurse.  The  petition  must  be 
filed  by  a  U.S.  employer  that  provides 
health  care  services  (including  nursing 
contractors],  and  must  be  filed  with: 

•  Evidence  the  alien  has  a  full  and 
unrestricted  license  to  practice 
professional  nursing  in  the  country 
where  he  or  she  obtained  nursing 
education,  or  that  the  nursing  education 
was  received  in  the  U.S.  or  Canada; 

•  Evidence  the  ahen  has  either 

•  Passed  the  test  given  by  the 
Commission  on  Graduate  of  Foreign 
Nursing  Schools  (CGFNS), 

•  A  permanent  license  to  practice 
professional  nursing  in  the  state  of 
intended  employment,  or 

•  A  permanent  license  to  practice 
professional  nursing  in  the  state  or 
territory  of  the  U.S.  and  has  temporary 
authorization  to  practice  professional 
nursing  in  the  state  of  intended 
employment; 

•  Evidence  the  alien  is  fully  qualified 
and  eligible  under  the  laws  of  the  state 
or  territory  of  intended  employment  to 
work  as  a  professional  nurse 
inunediately  after  entry; 

•  A  statement  indicating  you  intend 
to  employ  the  alien  solely  as  a 
registered  professional  nurse;  and 

•  A  copy  of  the  Department  of  Labor's 
current  notice  of  acceptance  of  the  filing 
of  your  attestation  on  Form  ETA  9029. 

H-lB  alien  coming  temporarily  to 
perform  services  in  a  specialty 
occupation.  A  specialty  occupation  is 
one  which  requires  the  theoretical  and 
practical  application  of  a  body  of  highly 
specialized  knowledge  to  fully  perform 
the  occupation  and  requires  completion 
of  a  specific  course  of  education 
culminating  in  a  baccalaureate  degree  in 
a  specific  occupational  specialty.  The 
petition  must  be  filed  by  the  U.S. 
employer,  and  must  be  filed  with: 
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•  An  approved  labor  condition 
application  from  the  Department  of 
Labor 

•  Evidence  the  proposed  employment 
qualifies  as  within  a  specialty 
occupation; 

•  Evidence  the  alien  has  the  required 
degree  by  submitting  either 

•  A  copy  of  the  person's  U.S. 
baccalaureate  or  higher  degree  which  is 
required  by  the  specialty  occupation, 

•  A  copy  of  a  foreign  degree  and 
evidence  it  is  equivalent  to  the  U.S. 
degree,  or 

•  Evidence  establishing  that  the 
alien's  combined  education  and 
experience  is  equivalent  to  the  required 
U.S.  degree; 

•  A  copy  of  any  required  license  or 
other  official  permission  to  practice  the 
occupation  in  the  state  of  intended 
employment; 

•  A  copy  of  any  written  contract 
between  you  and  the  alien  or  a  summary 
of  the  terms  of  the  oral  agreement  under 
which  the  alien  will  be  employed; 

•  A  statement  that  the  terms  of  the 
approved  labor  condition  application 
will  be  fully  complied  with;  and 

•  A  signed  statement  that  the 
employer  will  pay  the  reasonable  cost  of 
return  transportation  if  the  alien  is 
dismissed  before  the  end  of  the  period  of 
authorized  employment. 

Hl-B  alien  coming  to  perform 
services  of  an  exceptional  nature 
relating  to  a  cooperative  research  and 
development  project  administered  by 
the  Department  of  Defense.  A  U.S. 
employer  tti&y  hie  the  petition.  It  must 
be  filed  with: 

•  A  description  of  the  proposed 
employment  and  evidence  the  services 
and  project  meet  the  above  conditions; 
and 

•  A  statement  listing  the  names  of  all 
aliens  who  are  not  permanent  residents 
who  are  or  have  been  employed  on  the 
project  within  the  past  year,  along  with 
their  dates  of  employment. 

H-2A.  An  H-2A  is  an  alien  condng 
temporarily  to  engage  in  temporary  or 
seasonal  agricultural  employment.  The 
petition  must  be  filed  by  a  U.S.  employer 
or  an  association  of  U.S.  agricultural 
producers  named  as  a  joint  employer  on 
the  certification.  It  must  be  filed  with: 

•  A  single  valid  temporary 
agricultural  labor  certification,  or,  if  U.S. 
workers  do  not  appear  at  the  worksite,  a 
copy  of  the  Department  of  Labor's 
denial  of  a  certification  and  appeal,  and 
evidence  that  qualified  domestic  labor  is 
unavailable;  and 

•  Copies  of  evidence  that  each  named 
alien  met  the  minimum  job  requirements 
stated  in  the  certification  when  it  was 
applied  for. 


H-2B.  An  H-2B  is  an  alien  coming 
temporarily  to  engage  in  non- 
agricultural  employment  which  is 
seasonal,  intermittent,  to  meet  a  peak 
load  need,  or  for  a  one-time  occurrence. 
The  petition  must  be  filed  by  a  U.S. 
employer  with: 

•  Either: 

•  A  temporary  labor  certification 
from  the  Department  of  Labor,  or  the 
Governor  of  Guam  if  the  proposed 
employment  is  solely  in  Guam, 
indicating  that  qualified  U.S.  workers 
are  not  available  and  that  employment 
of  the  alien  will  not  adversely  affect  the 
wages  and  working  conditions  of  similar 
employed  U.S.  workers,  or 

•  A  notice  from  such  authority  that 
such  certification  cannot  be  made,  along 
with  evidence  of  the  availability  of  U.S. 
workers  and  of  the  prevailing  wage  rate 
for  the  occupation  in  the  U.S.,  and 
evidence  overcoming  each  reason  why 
the  certification  was  not  granted; 

•  Copies  of  evidence,  such  as 
employment  letters  and  training 
certificates,  that  each  named  alien  met 
the  minimum  job  requirements  stated  in 
the  certification  when  it  was  applied  fon 

•  A  statement  that  the  terms  of  the 
approved  labor  condition  application 
will  be  fully  complied  with;  and 

•  A  signed  statement  that  the 
employer  will  pay  the  reasonable  cost  of 
return  transportation  if  the  alien  is 
dismissed  before  the  end  of  the  period  of 
authorized  employment. 

H-3.  An  H-3  is  an  alien  coming 
temporarily  to  participate  in  a  special 
education  training  program  in  the 
education  of  children  with  physical, 
mental,  or  emotional  disabilities. 
Custodial  care  of  children  must  be 
incidental  to  the  training  program.  The 
petition  must  be  filed  by  the  U.S. 
employer  with: 

•  A  description  of  the  training,  staff 
and  facilities,  evidence  the  program 
meets  the  above  conditions,  and  details 
of  the  ahen's  participation  in  the 
program;  and 

•  Evidence  the  alien  is  nearing 
completion  of  a  baccalaureate  degree  in 
special  education,  or  already  holds  such 
a  degree,  or  has  extensive  prior  training 
and  experience  in  teaching  children  with 
physical,  mental,  or  emotional 
disabilities. 

H-3.  An  H-3  is  also  an  alien  coming 
temporarily  to  receive  other  training 
from  an  employer  in  any  field  other  than 
graduate  education  or  training.  The 
petition  must  be  filed  by  the  U.S. 
employer  with: 

•  A  detailed  description  of  the 
structured  training  program,  including 
the  number  of  classroom  hours  per  week 
and  the  number  of  hours  of  on-the-job 
training  per  week; 


•  A  summary  of  the  prior  training  and 
experience  of  each  alien  in  the  petition; 
and 

•  An  explanation  of  why  the  training 
is  required,  whether  similar  training  is 
available  in  the  alien's  country,  how  the 
training  will  benefit  the  alien  in  pursuing 
a  career  abroad,  and  why  you  will  incur 
the  cost  of  providing  the  training 
without  si^ficant  productive  labor. 

L-lA.  An  L-lA  is  an  alien  coming 
temporarily  to  perform  services  in  a 
managerial  or  executive  capacity,  for 
the  same  corporation  or  firm,  or  for  the 
branch,  subsidiary  or  affiliate  of  the 
employer  which  employed  him  or  her 
abroad  for  one  continuous  year  within 
the  three-year  period  immediately 
preceding  the  filing  of  the  petition,  in  an 
executive,  managerial  or  specialized 
knowledge  capacity. 

L-lB .  An  L-lB  is  an  alien  coming 
temporarily  to  perform  services  which 
entail  specialized  knowledge,  for  the 
same  corporation  or  firm,  or  for  the 
branch,  subsidiary  or  affiliate  of  the 
employer  which  employed  him  or  her 
abroad  for  one  continuous  year  within 
the  three  year  period  immediately 
preceding  the  filing  of  the  petition,  in  an 
executive,  managerial  or  specialized 
knowledge  capacity.  Specialized 
knowledge  is  special  knowledge  of  the 
employer's  product  or  its  application  in 
international  markets  or  an  advanced 
level  of  the  knowledge  of  the  employer's 
processes  and  procedures. 

L  Petition  Requirements.  A  U.S. 
employer  or  foreign  employer  may  file 
the  petition,  but  a  foreign  employer  must 
have  a  legal  business  entity  in  the  U.S.  It 
must  be  filed  with: 

•  Evidence  of  the  qualifying 
relationship  between  the  U.S.  and 
foreign  employer  based  on  ownership 
and  control,  such  as  an  annual  report, 
articles  of  incorporation,  or  financial 
statements; 

•  A  letter  from  the  alien's  foreign 
qualifying  employer  detailing  his/her 
dates  of  employment,  job  duties, 
qualifications,  and  salary  for  the  3 
previous  years,  demonstrating  that  the 
aUen  worked  for  the  employer  for  at 
least  one  continuous  year  in  the  three- 
year  period  preceding  the  filing  of  the 
petition  in  an  executive,  managerial  or 
specialized  knowledge  capacity;  and 

•  A  description  of  the  proposed  job 
duties  and  qualifications  and  evidence 
the  proposed  employment  is  in  an 
executive,  managerial  or  specialized 
knowledge  capacity. 

If  the  alien  is  coming  to  the  U.S.  to 
open  a  new  office,  also  file  the  petition 
with  copies  of  evidence  the  business 
entity  in  the  U.S,: 
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•  Already  has  sufficient  premises  to 
house  the  new  office; 

•  Has  or  upon  establishment  will 
have  the  qualifying  relation&hip  to  the 
foreign  employer. 

•  Has  the  financial  ability  to 
remunerate  the  alien  and  to  begin  doing 
business  in  the  U.&,  including  evidence 
about  the  size  of  the  U.S.  investment,  the 
proposed  number  of  employees  and 
types  of  positions  they  will  hold,  and 
evidence  of  the  size,  staffing  levels  and 
fmancial  size  and  condition  of  the 
foreign  employer,  and.  if  the  alien  is 
coming  as  an  L-1  manager  or  executive 
to  open  a  new  office,  such  evidence 
must  establish  that  the  intended  U.S. 
operation  will  support  the  executive  or 
managerial  position  within  one  year. 

Blanket  L  petition.  An  L  blanket 
petition  simplifies  the  process  of  later 
filing  for  individual  L-lA  workers  and 
L-lB  workers  who  are  specialized 
knowledge  professionals,  which  are 
persons  who  possess  specialized 
knowledge  employed  in  positions  which 
require  the  theoretical  and  practical 
application  of  a  body  of  highly 
specialized  knowledge  to  fully  perform 
the  occupation  and  require  completion 
of  a  specific  course  of  education 
culminating  in  a  baccalaureate  degree  in 
a  specific  occupational  specialty. 

A  blanket  L  petition  must  be  filed  by  a 
U.S.  employer  who  will  be  the  single 
representative  between  INS  and  the 
qualifying  organizations.  Write  in  the 
classification  requested  block.  Do  not 
name  an  individual  employee.  File  the 
petition  with  copies  of  evidence  that: 

•  You  and  your  branches, 
subsidiaries  and  affihates  are  engaged 
in  commercial  trade  or  services; 

•  You  have  an  office  in  the  U.S.  that 
has  been  doing  business  for  one  year  or 
more; 

•  You  have  3  or  more  domestic  and 
foreign  branches,  subsidiaries,  or 
affiliates; 

•  You  and  your  qualifying 
organizations  have  obtained  approved 
petitions  for  at  least  10  "L"  managers, 
executives  or  specialized  knowledge 
professionals  during  the  previous  12 
months,  have  U.S.  subsidiaries  or 
affiliate  with  combined  annual  sales  of 
at  least  25  million  dollars,  or  have  a  U.S. 
work  force  of  at  least  1.000  employees. 

After  approval  of  a  blanket  petition, 
you  may  file  for  individual  employees  to 
enter  as  an  L-IA  alien  or  L-lB 
specialized  knowledge  professional 
under  the  blanket  petitioa  If  the  ahen  is 
outside  the  U.S.,  file  Form  1-129S.  If  the 
alien  is  already  in  the  U.S.  file  this  form 
(1-129)  to  request  a  change  of  status 
based  on  this  blanket  petition.  The 
petition  must  be  filed  with: 


•  A  copy  of  the  approval  notice  for 
the  blanket  petition; 

•  A  letter  from  the  alien's  foreign 
qualifying  employer  detailing  his/her 
dates  of  employment  job  duties, 
qualifications,  and  salary  for  the  3 
previous  years;  and 

•  If  the  alien  is  a  specialized 
knowledge  professional,  a  copy  of  a  U.S. 
degree,  a  foreign  degree  equivalent  to  a 
U.S.  degree,  or  evidence  establishing  the 
combination  of  the  beneficiary's 
education  and  experience  is  the 
equivalent  of  a  U.S.  degree. 

O-l  alien  coming  temporarily  who 
has  extraordinary  ability  in  the 
sciences,  arts,  education,  business,  or 
athletics.  A  U.S.  employer  or  foreign 
employer  may  file  the  petition.  It  must 
be  filed  with: 

•  A  written  consultation  with  a  peer 
group  in  the  alien's  area  of  ability  (see 
General  Evidence); 

•  A  copy  of  any  written  contract 
between  you  and  the  alien  or  a  summary 
of  the  terms  of  the  oral  agreement  under 
which  the  alien  will  be  employed. 

•  Copies  of  evidence  the  services  to 
be  performed  either 

•  Involve  an  event,  production  or 
activity  which  has  a  distinguished 
reputation. 

•  Are  as  a  lead  or  starring  participant 
in  a  distinguished  activity  for  an 
organization  or  establishment  that  has  a 
distinguished  reputation  or  record  of 
employing  extraordinary  persons, 

•  Primarily  involve  a  specific 
scientific  or  educational  project, 
conference,  convention,  lecture,  or 
exhibit  sponsored  by  scientific  or 
educational  organizations  or 
establishments,  or 

•  Consist  of  a  specific  business 
project  that  requires  an  extraordinary 
executive,  manager,  or  highly  technical 
person  due  to  the  complexity  of  the 
project" 

•  Evidence  the  alien  has  received  a 
major,  internationally-recognized 
award,  such  as  an  Academy  Award  or 
Nobel  Prize,  or  copies  of  evidence  of  at 
least  three  of  the  following: 

•  Receipt  of  nationally  or 
internationally  recognized  prizes  or 
awards  for  excellence  in  the  field  of 
endeavor, 

•  Membership  in  associations  in  the 
field  which  require  outstanding 
achievements  as  judged  by  recognized 
international  experts, 

•  Published  material  in  professional 
or  major  trade  publications  or 
newspapers  about  the  alien  and  his 
work  in  the  field, 

•  Participation  on  a  panel  or 
individually  as  a  judge  of  the  work  of 
others  in  the  field  or  an  allied  field. 


•  Original  scientific  or  scholarly 
research  contributions  of  major 
significance  in  the  field, 

•  Authorship  of  scholarly  articles  in 
the  field  in  professional  journals  or 
other  major  media. 

•  Display  of  the  alien's  work  at 
artistic  exhibitions  in  more  than  one 
country, 

•  Evidence  the  alien  commands  a 
high  salary  or  other  high  remuneration 
for  services,  or 

•  Evidence  of  commercial  successes 
in  the  performing  arts,  as  shown  by  box 
office  receipts  or  record  sales. 

O-l  alien  who  has  a  demonstrated 
record  of  extraordinary  achievement  in 
motion  picture  or  television  productions. 
A  U.S.  employer  or  foreign  employer 
may  file  the  petition.  It  must  be  filed 
with: 

•  Written  consultations  with  the 
appropriate  union  representing  the 
alien's  occupational  peers  and  a 
management  organization  in  the  area  of 
the  alien's  responsibility  (see  General 
Evidence); 

•  A  copy  of  any  written  contract 
between  you  and  the  alien  or  a  summary 
of  the  terms  of  the  oral  agreement  under 
which  the  alien  will  be  employed. 

•  Copies  of  evidence  the  alien  has 
been  nominated  for  or  received 
significant  national  or  international 
awards  or  prizes  in  the  particular  field 
such  as  an  Academy  Award  or  Grammy 
or 

•  Copies  of  evidence  of  at  least  three 
of  the  following: 

•  The  alien  has  performed  and  will 
perform  services  as  a  lead  or  starring 
participant  in  productions  or  events 
which  have  a  distinguished  reputation 
as  evidenced  by  critical  reviews, 
advertisements,  publicity  releases, 
publications,  contracts,  or 
endorsements, 

•  The  alien  has  been  the  recipient  of 
significant  national  or  international 
awards  or  prizes  in  the  field. 

•  The  alien  has  achieved  national  or 
international  recogniMon  for 
achievements  evidenced  by  critical 
reviews  or  other  published  materials  by 
or  about  the  individual  in  major 
newspaper,  trade  journals  or  magazines. 

•  llie  alien  has  performed  and  will 
perform  as  a  lead  or  starring  participant 
for  organizations  and  establishments 
that  have  a  distinguished  reputation. 

•  The  alien  has  a  record  of  major 
commercial  or  critically  acclaimed 
successes, 

•  The  alien  has  received  significant 
recognition  for  achievements  from 
organizations,  critics,  government 
agencies  or  other  recognized  experts  in 
the  field. 
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•  The  alien  commands  a  high  salary 
or  other  subetantial  remuneration  for 
services. 

0-2.  An  0-2  is  an  alien  coming 
temporarily,  solely  as  an  essential  and 
integral  part  of  the  artistic  or  athletic 
performance  by  an  O-l  because  he  or 
she  performs  support  services  which 
cannot  be  readily  performed  by  a  U.S. 
worker  and  which  are  essential  to  the 
successful  performance  of  the  O-l.  The 
alien  must  also  have  significant  prior 
experience  with  the  0-1  alien.  The 
petition  must  be  filed  in  conjunction 
with  the  employment  of  an  O-l  alien.  It 
must  be  filed  with: 

•  Written  consultation  with  a  labor 
organization  in  the  skill  in  which  the 
alien  will  be  involved  (see  General 
Evidence); 

•  A  statement  describing  the  alien's 
prior  and  ciurent  essentiality,  critical 
skills  and  experience  with  the  O-l; 

•  Statements  or  affidavits  from 
persons  with  first  hand  knowledge  that 
the  alien  has  had  substantial  experience 
performing  the  critical  skills  and 
essential  support  services  for  the  0-1 
alien; 

•  A  copy  of  any  written  contract 
between  you  and  the  alien  or  a  summary 
of  the  terms  of  the  oral  agreement  under 
which  the  alien  will  be  employed;  and 

•  In  the  case  of  a  specific  motion 
picture  or  television  production,  written 
statements  from  production  executives 
attesting  to  the  fact  that  significant 
principal  photography  has  taken  place 
outside  the  U.S.  and  will  take  place 
inside  the  U.S.,  and  to  the  fact  that  the 
continuing  participation  of  the  alien  is 
essential  to  the  successful  completion  of 
the  production. 

P-1.  A  P-1  is  an  alien  coming 
temporarily  to  perform  at  a  specific 
athletic  competition  as  an  athlete, 
individually  or  as  part  of  a  group  or 
team,  at  an  internationally  recognized 
level  of  performance.  (See  the  separate 
instructions  for  accompanying 
personnel.)  A  U.S.  employer  or  foreign 
employer  may  file  the  petition.  It  must 
be  filed  with: 

•  Written  consultation  with  an 
appropriate  labor  organization  (see 
General  Evidence); 

•  A  copy  of  the  contract  with  a  major 
U.S.  sports  league  or  team  or  contract  in 
an  individual  sport  commensurate  with 
international  recognition  in  that  sport. 

•  Copies  of  evidence  of  at  least  2  of 
the  following: 

•  Participation  to  a  substantial  extent 
in  a  prior  season  with  a  major  U.S. 
sports  league, 

•  Participation  in  international 
competition  with  a  national  team. 


•  Participation  to  a  substantial  extent 
in  a  prior  season  for  a  U.S.  college  or 
university  in  intercollegiate  competition, 

•  A  written  statement  from  an  official 
of  a  major  U.S.  sports  league  or  an 
official  of  the  governing  body  of  the 
sport  detailing  how  the  alien  or  team  it 
internationally  recognized, 

•  A  written  statement  from  a  member 
of  the  sports  media  or  a  recognized 
expert  in  the  sport  detailing  how  the 
alien  or  team  is  internationally 
recognized, 

•  The  individual  or  team  is  ranked  if 
the  sport  has  international  rankings,  or 

•  The  alien  or  team  has  received  a 
significant  honor  or  award  in  the  sport 

P-1.  A  P-1  is  also  an  alien  coming 
temporarily  to  perform  at  an 
entertainment  performance  as  a  member 
of  an  entertainment  group  that  is 
recognized  as  outstanding  in  the 
discipline.  The  group  must  have  been 
established  for  a  minimum  of  1  year  and 
each  member  must  have  been 
performing  entertainment  services  with 
the  group  for  a  minimum  of  1  year.  (See 
the  separate  instructions  for 
accompanying  personnel.)  A  U.S. 
employer  of  foreign  employer  may  file 
the  petition.  It  must  be  filed  with: 

•  Written  consultation  with  an 
appropriate  labor  organization  (see 
General  Evidence); 

•  Copies  of  evidence  that  the  group, 
under  the  name  in  the  petition,  has  been 
established  and  performing  regularly  for 
at  least  1  year. 

•  A  statement  fi-om  the  group's 
official  who  has  hiring  authority,  listing 
each  member  of  the  group  and  the  exact 
dates  which  that  member  has  been 
employed  on  a  regular  basis  by  the 
group. 

•  Copies  of  evidence  the  group  is 
internationally  recognized  in  the 
discipline  by  submitting  at  least  3 
different  types  of  doamientation 
showing  that  the  group: 

•  Has  performed  and  will  perform  as 
a  starring  or  leading  entertainment 
group  in  productions  or  events  which 
have  a  distinguished  reputation  as 
evidenced  by  critical  reviews, 
advertisements,  publicity  releases, 
pubUcations,  or  contracts, 

•  Has  achieved  international 
recognition  and  acclaim  for  outstanding 
achievement  in  their  field  as  evidenced 
by  reviews  in  major  newspapers,  trade 
journals,  magazines,  or  other  published 
material, 

•  Has  received  significant 
international  awards  or  prizes  for 
outstanding  achievement  in  their  field, 

•  Has  performed  and  will  perform 
services  as  a  leading  or  starring  group 
for  organizations  and  establishments 
that  have  a  distinguished  repotati<Hi, 


•  Has  a  record  of  major  commercial 
or  critically  acclaimed  successes,  as 
evidenced  by  such  indicators  as  ratings, 
or  standing  in  the  field,  box  office 
receipts,  record,  cassette,  or  video  sales, 
and  other  achievements  in  the  field  an 
reported  in  trade  journals,  major 
newspapers,  or  oUier  publications, 

•  Has  received  significant  recognition 
for  achievements  from  organizations, 
critics,  government  agencies  or  other 
recognized  experts  in  the  field, 

•  Commands  a  high  salary  or  other 
substantial  remuneration  for  services, 
evidenced  by  contracts  or  other  reliable 
evidence. 

P-2.  A  P-2  is  an  alien  coming 
temporarily  to  perform  as  an  artist  or 
entertainer,  individually  or  as  part  of  a 
group,  under  a  reciprocal  exchange 
program  between  an  organization  in  the 
U.S.  and  an  organization  in  another 
country.  (See  the  separate  instructions 
for  accompanying  personnel.)  The 
petition  must  be  filed  by  the  sponsoring 
organization  or  employer  in  the  U.S.  It 
must  be  filed  with: 

•  Written  consultation  with  an 
appropriate  labor  organization  (see 
General  Evidence); 

•  A  copy  of  the  formal  reciprocal 
exchange  agreement  between  the  U.S. 
organization(s)  sponsoring  the  aliens, 
and  the  organize  tion(s)  in  a  foreign 
country  which  will  receive  the  U.S.  artist 
or  entertainers; 

•  A  statement  from  the  sponsoring 
organization  describing  the  reciprocal 
exchange,  including  the  name  of  the 
receiving  organization  abroad,  names 
and  occupations  of  U.S.  artists  or 
entertainers  being  sent  abroad,  lengft  of 
their  stay,  activities  in  which  they  will 
be  engaged  and  the  terms  and 
conditions  of  their  employment;  and 

•  Copies  of  evidence  the  aliens  and 
the  U.S.  artists  or  entertainers  are 
experienced  artists  with  comparable 
skills  and  that  the  terms  and  conditions 
of  employment  are  similar. 

P-3.  A  P-3  is  an  alien  coming 
temporarily  to  perform  as  an  artist  or 
entertainer,  individually  or  as  part  of  a 
group,  under  a  program  which  is 
culturally  unique.  (See  the  separate 
instructions  for  accompanying 
persoimel.)  Hie  petition  must  be  filed  by 
the  sponsoring  organization  or  employer 
in  the  U.S.  It  must  be  filed  with: 

•  A  description  of  the  proposed 
activities  and  evidence  they  constitute  d 
unique  or  traditional  art  form; 

•  Written  consultation  with  an 
appropriate  labor  organization  (see 
General  Evidence); 

•  Affidavits,  testimonials  or  letters 
from  recognized  experts  attesting  to  the 
authenticity  and  excellence  of  the  skills 
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of  the  alien  or  group  in  presenting  the 
unique  or  traditional  art  form  and 
explaining  the  level  of  recognition 
accorded  the  alien  or  group  in  the  native 
country  and  the  U.S.; 

•  Copies  of  evidence  most  of  the 
performances  or  presentations  will  be 
culturally  unique  events  sponsored  by 
educational,  cultural,  or  governmental 
agencies; 

•  Either 

•  An  aHidavit  or  testimonial  from  the 
ministry  of  Culture,  USIA  Cultural 
Affairs  Officer,  the  academy  for  the 
artistic  discipline,  a  leading  scholar,  a 
cultural  institution,  or  a  major  university 
in  the  alien's  own  country  or  from  a 
third  country, 

•  A  letter  from  a  U.S.  expert  who  has 
knowledge  in  the  particular  Held,  such 
as  scholar,  arts,  administrator,  critic,  or 
representative  of  a  cultural  organization 
or  government  agency,  or 

•  A  letter  or  certification  from  a  U.S. 
government  cultural  or  arts  agency  such 
as  the  Smithsonian  Institution,  the 
National  Endowment  for  the  Arts,  the 
National  Endowment  for  the 
Humanities,  or  the  Library  of  Congress. 

P-1,  P-2  and  P-3  Accompanying 
Support  Personnel.  Accompanying 
support  personnel  are  highly  skilled 
aliens  coming  temporarily  as  an 
essential  and  integral  part  of  the 
competition  or  performance  of  a  P-1,  P- 
2,  or  P-3  alien  because  they  perform 
support  services  which  cannot  be 
readily  performed  by  a  U.S.  worker  and 
which  are  essential  to  the  successful 
performance  or  services  by  the  P-1,  P-2 
or  P-3.  The  ahens  must  each  also  have 
significant  prior  work  experience  with 
the  P-1.  P-2,  or  P-3  alien.  Write  P-lS,  P- 
2S  or  P-3S  in  the  classification 
requested  block  on  the  petition.  The 
petition  must  be  filed  in  conjunction 
with  the  employment  of  a  P-1,  P-2  or  P- 
3  alien.  It  must  be  filed  with: 

•  Written  consultation  with  a  labor 
orjganization  in  the  skill  in  which  the 
alien  will  be  involved  (see  General 
Evidence); 

•  A  statement  describing  the  alien's 
prior  and  current  essentiality,  critical 
skills  and  experience  with  the  P-1,  P-2 
or  P-3; 

•  Statements  or  affidavits  from 
persons  with  first  hand  knowledge  that 
the  alien  has  had  substantial  experience 
performing  the  critical  skills  and 
essential  support  services  for  the  P-1,  P- 
2.  or  P-3;  and 

•  A  copy  of  any  written  contract 
between  you  and  the  alien  or  a  summary 
of  the  terms  of  the  oral  agreement  under 
which  the  alien  will  be  employed. 

Q.  A  Q  is  an  alien  coming  temporarily 
to  participate  in  an  international  cultural 
exchange  program  approved  by  the 


Attorney  General  for  the  sharing  of  the 
attitude,  customs,  history,  heritage, 
philosophy,  and/or  traditions  of  the 
alien's  country  of  nationality.  The 
culture  sharing  must  take  place  in  a 
school,  museum,  business,  or  other 
establishment  where  the  public  is 
exposed  to  aspects  of  a  foreign  culture 
as  part  of  a  structured  program.  The 
work  component  of  the  program  may  not 
be  independent  of  the  cultural 
component,  but  must  serve  as  the 
vehicle  to  achieve  the  objectives  of  the 
cultural  component.  A  U.S.  employer  or 
foreign  employer  may  file  the  petition; 
however,  a  foreign  employer's  petition 
must  be  signed  by  a  U.S.  citizen  or 
permanent  resident  employed  by  the 
qualified  employer  on  a  permanent  basis 
in  an  executive,  managerial,  or 
supervisory  capacity  for  the  prior  year. 
File  the  petition  with  evidence  you: 

•  Maintain  an  established 
international  cultural  exchange  program; 

•  Have  designated  a  qualified 
employee  to  administer  the  program  and 
serve  as  liaison  with  INS; 

•  Have  been  doing  business  in  the 
U.S.  for  the  past  two  years; 

•  Will  offer  the  alien  wages  and 
working  conditions  comparable  to  those 
accorded  local  domestic  workers 
similarly  employed; 

•  Employ  at  least  5  fuUjtime  U.S. 
citizens  or  permanent  resident  workers; 

•  Have  the  financial  ability  to 
remunerate  the  participant(s).  as  shown 
by  your  most  recent  annual  report, 
business  income  tax  return,  or  other 
form  of  certified  accountant's  report; 

•  Catalogs,  brochures  or  other  types 
of  material  which  illustrate  that; 

•  The  cultural  component  is  designed 
to  give  an  overview  of  the  attitude, 
customs,  history,  heritage,  philosophy, 
tradition,  and/or  other  cultural 
attributes  of  the  participant's  home 
country; 

•  The  cultural  component  is  an 
essential  and  integral  part  of  the 
employment  or  training; 

•  The  employment  or  training  takes 
place  in  a  public  setting  where  the 
sharing  of  the  culture  of  their  country  of 
nationality  can  be  achieved  through 
direct  interaction  with  the  American 
public;  and 

•  The  American  public  will  denve  an 
obvious  cultural  benefit  from  the 
program. 

►Petition  only  required  for  alien  in 
the  U.S.  to  change  status  or  extend  stay: 
The  following  classifications  do  not 
require  a  petition  for  new  employment  if 
the  alien  is  outside  the  U.S.  The  ahen 
should  instead  contact  a  U.S.  Consulate 
for  information  about  a  visa  or 
admission.  Use  this  form  to  petition  for  a 


change  of  status,  concurrent 
employment,  or  an  extension  of  stay. 

A  petition  for  change  of  status  to  one 
of  the  classifications  described  in  thio 
part  must  be  filed  with  the  initial 
evidence  hsted  below  and  with  the 
initial  evidence  required  by  the  separate 
instructions  for  all  petitions  involving 
change  of  status.  A  petition  for  an 
extension  of  stay  must  be  filed  with  the 
initial  evidence  hsted  below  and  with 
the  initial  evidence  required  by  the 
separate  instructions  for  all  petitions  for 
extension.  However,  a  petition  for  an 
extension  based  on  unchanged, 
previously  approved  employment  need 
only  be  filed  with  the  initial  evidence 
required  by  the  separate  extension  of 
stay  instructions. 

E-1.  An  E-1  national  of  a  country  with 
whom  the  U.S.  has  a  treaty  of  friendship, 
commerce,  and  navigation  who  is 
coming  to  the  U.S.  to  engage  in 
substantial  trade  between  the  U.S.  and 
the  alien's  country  of  nationality. 
Substantial  trade  means  that  your 
trading  activities  with  the  U.S.  comprise 
more  than  50%  of  your  total  volume  of 
business  transactions  in  the  U.S.  and 
that  there  is  a  continued  course  of 
international  trade. 

E-2.  An  E-2  is  a  national  of  a  country 
with  whom  the  U.S.  has  a  treaty  of 
friendship,  commerce,  and  navigation 
who  is  coming  to  the  U.S.  to  direct  and 
develop  the  operations  of  an  enterprise 
in  which  he/she  has  invested  or  is  in  the 
process  of  investing  substantially.  A 
substantial  investment  is  one  in  which 
personal  funds  or  assets  are  put  at  risk 
in  a  real  operating  enterprise  which 
generates  services  or  goods.  The  lower 
the  value  or  starting  cost  of  the 
business,  the  higher  the  percentage 
which  must  be  invested,  within  the 
following  general  rules: 

•  If  the  value/starting  cost  of  the 
business  is  less  than  $500,000,  you  must 
invest  75%  to  100% 

•  If  the  value/starting  cost  of  the 
business  is  $500,000  to  $2,000,000,  you 
must  invest  50%  to  75% 

•  If  the  value/starting  cost  of  the 
business  is  more  than  ^,000,000,  you 
must  invest  20%  to  50%. 

You  must  show  that  you  are  able  to 
direct  and  develop  the  enterprise  by 
having  control  over  the  business.  You 
must  also  show  that  the  investment  is 
not  your  main  source  of  income  or  that 
the  proceeds  from  the  investment  are 
substantially  greater  than  a  subsistence 
income. 

An  E-1  or  E-2  may  also  be  an 
employee  of  a  qualified  treaty  alien  or 
treaty  company.  If  so,  the  alien  must  be 
an  executive  or  manager,  an  individual 
with  specialized  qualifications  that  are 
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essential  to  the  efficient  operation  of  the 
employer's  business  enterprise,  a  highly 
trained  technician,  or  start-up  personnel 
(E-2  only). 

E  Petition  requirements.  A  principal 
treaty  trader  or  investor  or  the  qualified 
employer  may  file  the  petition.  It  must 
be  filed  with  copies  of  evidence  of: 

•  Ownership  and  nationality, 
including  lists  of  investors  with  current 
status  and  nationality,  stock  certificates, 
certificates  of  ownership  issued  by  the 
commercial  section  of  a  foreign 
embassy,  end  reports  from  a  certified 
professicHial  accountant; 

•  Substantial  trade  if  flling  for  an  E-1, 
including  copies  of  three  or  more  of  the 
following:  bills  of  lading,  customs 
receipts,  letters  of  credit,  insurance 
papers  documenting  commodities 
imported,  purchase  orders,  carrier 
inventories,  trade  brochures,  sales 
contracts. 

•  Substantial  investment  if  filing  for 
an  E-2,  including  copies  of  partnership 
agreements  (with  a  statement  on 
proportionate  ownership),  articles  of 
incorporation,  payments  for  the  rental  of 
business  premises  or  office  equipment, 
business  licenses,  stock  certificates, 
office  inventories  (goods  and  equipment 
purchased  for  the  business),  insurance 
appraisals,  advertising  invoices,  annual 
reports,  net  worth  statements  from 
certified  professional  accountants, 
business  bank  accounts  containing 
funds  for  routine  operations,  funds  held 
in  escrow; 

•  If  flling  for  an  employee,  evidence 
he/she  is  a  manager  or  executive,  or 
evidence  of  special  knowledge,  skills, 
training,  or  education,  such  as 
certificates,  diplomas  or  transcripts, 
letters  from  employers  describing  job 
titles,  duties,  and  the  level  of  education 
and  knowledge  required,  operators' 
manuals,  and  for  non-executive/ 
managerial  employees,  evidence  that 
qualified  U.S.  workers  are  not  available. 

R-1.  An  R-1  is  an  alien  who,  for  at 
least  2  years,  has  been  a  member  of  a 
religious  denomination  having  a  bona 
fide  nonprofit,  religious  organization  in 
the  U.S.,  coming  temporarily  to  woric 
solely: 

•  As  a  minister  of  that  denomination, 

•  In  a  professional  capacity  in  a 
religious  vocation  or  occupation  for  that 
organization,  or 

•  In  a  religious  vocation  or 
occupation  for  the  organization  or  its 
nonprofit  affiliate. 

The  petition  must  be  filed  by  a  U.S. 
employer  with: 

•  A  letter  from  the  authorizing  official 
of  the  religious  organization  establishing 
that  the  proposed  services  and  aUen 
qualify  above; 


•  A  letter  or  letters  from  the 
authorizing  officials  of  the  religious 
denomination  or  organization  attesting 
to  the  alien's  membership  in  the 
religious  denomination  explaining,  in 
detail,  the  person's  religious  work  and 
all  employment  during  the  past  2  years 
and  the  proposed  employment;  and 

•  A  copy  of  the  tax-exempt  certiffcate 
showing  the  religious  organization,  and 
any  affiliate  which  will  employ  the 
person,  is  a  bona  fide  nonprofit, 
religious  organization  in  the  U.S.  and  is 
exempt  from  taxation  in  accordance 
with  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986, 

TC.  A  TC  is  a  Canadian  citizen 
coming  to  the  U.S.  temporarily  under  the 
provisions  of  the  United  States-Canada 
Free-Trade  Agreement.  A  U.S.  employer 
or  a  foreign  employer  may  file  the 
petition.  File  the  petition  with: 

•  A  letter  stating  the  activity  to  be 
engaged  in,  the  purpose  of  entry,  the 
anticipated  length  of  stay,  and  the 
arrangements  for  remuneration;  and 

•  Evidence  the  alien  meets  the 
educational  and/or  hcensing 
requirements  for  the  profession  or 
occupation. 

Change  of  Status 

In  addition  to  the  initial  evidence  for 
the  classi^cation  you  are  requesting,  a 
petition  requesting  a  change  of  status  for 
an  alien  in  the  U.S.  must  be  filed  with  a 
copy  of  the  Form  1-94,  Nonimmigrant 
Arrival/Departure  Record,  of  the 
employee(s).  [Family  members  should 
use  Form  1-539  to  apply  for  a  change  of 
status.]  A  nonimmigrant  who  must  have 
a  passport  to  be  admitted  must  keep 
that  passport  valid  during  his/her  entire 
stay.  If  a  required  passport  is  not  valid, 
file  a  nil  explanation  with  your  petition. 

The  following  are  not  eligible  to 
change  status: 

•  An  alien  admitted  under  a  visa 
waiver  program; 

•  An  alien  in  transit  (C)  or  in  transit 
without  a  visa  (TWOV); 

•  A  crewman  (D); 

•  A  flance(e)  or  his/her  dependent 
(K): 

•  A  J-1  exchange  visitor  whose  status 
was  for  the  purpose  of  receiving 
graduate  medical  training; 

•  A  )-l  exchange  visitor  subject  to  the 
foreign  residence  requirement  who  has 
not  received  a  waiver  of  that 
requirement; 

•  An  M-1  student  to  an  H 
classification  if  training  received  as  an 
M-1  helped  him/her  qualify  for  H 
classiBcation. 

Extension  of  Stay 

A  petition  requesting  an  extension  of 
stay  for  an  employee  in  the  U.S.  must  be 


filed  with  a  copy  of  the  Form  1-94, 
Nonimmigrant  Arrival/Departure 
Record,  of  the  eraployee(s),  and  a  letter 
from  the  petitioner  explaining  the 
reasons  for  the  extension.  [Family 
members  should  use  Form  1-539  to  file 
for  an  extension  of  stay.)  A 
nonimmigrant  who  must  have  a  passport 
to  be  admitted  must  keep  the  passport 
vaUd  during  his/her  entire  stay.  If  a 
required  passport  is  not  valid,  file  a  full 
explanation  with  your  petition.  Where 
there  has  been  a  diange  in  the 
circumstances  of  employment  also 
submit  the  evidence  required  for  a  new 
petition. 

Where  there  has  been  no  change  In 
the  circumstances  of  employment,  file 
your  petition  with  the  appropriate 
supplement  and  with  your  letter 
describing  the  continuing  employment, 
and: 

•  If  for  H-lA  status,  submit  a  current 
copy  of  the  Department  of  Labor's  notice 
of  acceptance  of  the  petitioner's 
attestation. 

•  If  for  H-lB  status,  submit  an 
approved  labor  condition  application  for 
the  specialty  occupation  valid  for  the 
period  of  time  requested. 

•  If  for  H-2B  status,  submit  a  labor 
certiffcation  valid  for  the  dates  of  the 
extension. 

•  If  for  H-2A  status,  submit  a  labor 
certification  vaUd  for  the  dates  of  the 
extension  unless  it  is  based  on  a 
continuation  of  employment  authorized 
by  the  approval  of  a  previous  petition 
filed  with  a  certification  and  the 
extension  will  last  no  longer  than  the 
previously  authorized  employment  and 
no  longer  than  2  weeks. 

General  Evidence 

Written  consultation.  For 
classifications  noted  above,  consultation 
with  a  peer,  union,  and/or  management 
organization  regarding  the  nature  of  the 
work  to  be  done  and  the  alien's 
qualifications  is  required  before  the 
petition  may  be  approved.  To  obtain 
timely  adjudication  of  a  petition,  you 
should  obtain  a  written  advisory  opinion 
trom  an  appropriate  peer  group,  union, 
and/or  management  organization  and 
submit  it  with  the  petition. 

If  you  file  a  petition  without  the 
advisory  opinion,  you  must  send  a  copy 
of  the  petition  and  all  supporting 
documents  to  the  appropriate 
organization  when  you  file  the  petition 
with  INS,  and  indicate  in  the  petition 
which  organization  you  sent  it  to. 
Explain  to  the  organization  that  they 
will  be  contacted  by  INS  for  an  advisory 
opinion.  If  an  accepted  organization 
does  not  issue  an  advisory  opinion 
within  a  given  time  period,  a  decision 
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will  be  made  based  upon  the  evidence 
of  record.  However,  it  will  require  a 
minimum  of  45  days  to  process  a 
petition  Bled  without  the  actual 
advisory  opinion. 

Trartshtions.  Any  foreign  language 
document  must  be  accompanied  by  a 
full  English  translation  which  the 
translator  has  certified  as  complete  and 
correct,  and  by  the  translator's 
certification  that  he  or  she  is  competent 
to  translate  from  the  foreign  language 
into  English. 

Copies.  If  these  instructions  state  that 
a  copy  of  a  document  may  be  filed  with 
this  petition,  and  you  choose  to  send  us 
the  original,  we  may  keep  that  original 
for  our  records. 

When  to  Fila 

File  yoor  petition  as  soon  as  possible, 
but  no  more  than  4  months  before  the 
proposed  employment  will  begin  or  the 
extension  of  stay  is  required.  If  you  do 
not  submit  yoor  petition  at  least  45  days 
before  the  employment  will  begm, 
petition  processing,  and  subsequent  visa 
issuance,  may  not  be  completed  before 
the  alien's  services  are  required. 

Where  to  File 

File  any  TC  petition  at  the  port  of 
entry.  File  a  blanket  L  petition  at  the  INS 
Service  Center  having  jurisdictioo  over 
the  petitiooer's  location.  File  a  petition 
for  services  or  training  in  more  than  one 
location  at  the  Service  Center  with 
jiuisdiction  aver  the  petitioner's  location 
except  that  if  the  petitioner  is  a  foreign 
employer,  file  it  at  the  Service  Center 
havBig  jurisdiction  over  the  first  place 
the  services  or  training  will  be 
performed. 

File  any  other  petition  at  the  Service 
Center  with  jurisdiction  over  the  place 
the  alien(8)  will  be  employed  or  receive 
training,  except  that  if  they'will  solely 
be  performing  services  or  receiving 
training  in  Guam  or  the  Virgin  Islands, 
the  petition  should  be  filed  at  the  local 
INS  office  there. 

Service  Center  Jurisdictiona 

Connecticut  Delaware,  District  of 
Columbia,  Maine,  Maryland. 
Massachusetts.  New  Hampshire,  New 
Jersey.  New  York,  Pennsylvania.  Puerto 
Rico,  Rhode  Island.  Vermont.  Virginia, 
or  West  Virginia:  mail  your  petition  to 
USINS,  Eastern  Service  Center.  75 
Lower  Welden  Street.  St  Albans.  VT 
05479-0001. 

Alabama.  Arkansas,  Florida.  Georgia. 
Kentucky,  Louisiana,  Mississippi,  New 
Mexico,  North  Carolina,  Oklahoma, 
South  Carolina.  Tennessee,  or  Texas; 
mail  your  petition  to  USINS.  Southern 


Service  Center,  P.O.  Box  152122,  Dept. 
A.  Dallas.  TX  75C15-2122. 

Arizona,  California,  Hawaii,  or 
Nevada;  mail  your  petition  to  USINS. 
Western  Service  Center.  P.O.  Box  30040, 
Laguna  Nigud,  CA  92807-0040. 

Elsewhere  in  the  United  States;  mail 
your  petition  to  USINS,  Northern 
Service  Center,  100  Centennial  Mall 
North.  Room  B-28.  Lincoln,  NE  68508. 

Fee 

The  fee  for  this  petition  is  a  base  fee 
of  $70.00  -t-  either 

•  $10  per  worker  if  you  are  requesting 
consulate  or  POE  notification  for  visa 
issuance  or  adaBisaion  (block  fa)  in  Part 
2,  Question  4];  or 

•  $80  per  worker  if  reqnesting  a 
change  of  statiis  [block  (b]  in  Part  2, 
Question  4);  or 

•  $50  per  worker  if  requesting  an 
extension  of  stay  [Mock  (c)  in  Part  2. 
Question  4). 

The  fee  must  be  subaiitted  ia  the 
exact  amount  It  cannot  be  refunded.  Do 
Not  Mail  Cash.  All  checks  and  money 
orders  must  be  drawn  on  a  bank  or 
other  institution  located  in  the  United 
States  and  must  be  payable  in  United 
States  currency.  The  check  or  money 
order  should  be  made  payable  to  the 
Immigration  and  Naturalization  Service, 
except  that 

•  If  you  hve  in  Guam,  and  are  filing 
this  application  in  Guam,  make  your 
check  or  money  order  payable  to  the 
'Treasurer.  Guam." 

•  If  you  live  in  the  Virgin  Islands,  and 
are  filing  this  apfrfication  in  tin  Virgin 
Islands,  make  your  check  or  money 
order  payable  to  the  "Commissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to 
collection.  An  uncollected  check  will 
render  the  application  and  any 
document  issued  invalid.  A  charge  of 
$5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  is  it  drawn. 

Processing  Infonnatioa 

Rejection.  Any  petition  that  is  not 
signed,  or  is  not  accompanied  by  the 
correct  fee,  will  be  rejected  with  a 
notice  that  the  petition  is  deficient  You 
may  correct  the  deficiency  and  resubmit 
the  petition.  However,  a  petition  is  not 
considered  properly  filed  until  accepted 
by  the  Service. 

Initial  processing.  Once  a  petition  has 
been  accepted,  it  will  be  checked  for 
completeness,  including  submission  of 
the  required  initial  evidence.  If  you  do 
not  completely  fill  out  the  form,  or  file  it 
without  required  initial  evidence,  you 
will  not  establish  a  basis  for  eligibility, 
and  we  may  deny  your  petition. 


Requests  for  more  information  or 
interview.  We  may  request  more 
information  or  evidence,  or  we  may 
request  that  you  appear  at  an  INS  office 
for  an  interview.  We  may  also  request 
that  you  submit  the  originals  of  any 
copy.  We  will  return  these  originals 
when  they  are  no  longer  required. 

Decision.  The  decision  on  a  petition 
involves  separate  determinations  of 
whether  you  have  established  that  the 
alien  is  eligible  for  the  requested 
classification  based  on  the  proposed 
employment,  and  whether  he  or  she  is 
eligible  for  any  requested  change  of 
status  or  extension  of  stay.  You  will  be 
notified  of  the  decision  in  writing. 

Penalties 

If  yon  knowingly  and  willfully  falsify 
or  conceal  a  material  fact  or  submit  a 
false  document  with  this  request,  we 
will  deny  the  benefit  you  are  fiKng  for, 
and  may  deny  any  other  immigration 
benefit  In  addition,  you  will  face  severe 
penalties  provided  by  law,  and  may  be 
subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this 
form,  and  associated  evidence,  to 
determine  if  yoa  have  established 
eligibihty  for  the  immigration  benefit 
you  are  filing  for.  Our  legal  right  to  ask 
for  this  information  is  in  8  USC  1154, 
1184  and  125a  We  may  provide  this 
information  to  other  government 
agencies.  Failure  to  provide  this 
information,  and  any  requested 
evidence,  may  delay  a  final  decision  or 
result  in  denial  of  yoiv  request. 

Paperwori(  Reduction  Act  Notice 

We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be 
easily  understood,  and  which  impose 
the  least  possible  harden  on  you  to 
provide  us  with  information.  Often  this 
is  di^icult  because  some  immigration 
laws  are  very  complex.  The  estimated 
average  time  to  complete  and  file  this 
application  is  as  follows:  (1)  30  minotes 
to  learn  about  the  law  and  iatxa;  (2)  25 
minutes  to  complete  the  form;  and  (3)  30 
minutes  to  assemble  and  file  the 
petition;  for  a  total  estimated  average  of 
85  minutes  per  petition.  If  you  have 
comments  regarding  the  accuracy  of  this 
estimate,  or  suggestions  for  making  this 
form  simpler,  you  can  write  to  both  the 
Immigration  and  Naturalization  Service. 
425  I  Street  NW,  Room  5304, 
Washington.  D.C.  20536;  and  the  Office 
of  Management  and  Budget  Paperworic 
Reduction  Project  0MB  No.  1115- 
XXXX.  Washington.  D.C  20503. 
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U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


:?RAFr 


u 


START  HERE  -  Please  Type  or  Print 


Part  1.    Information  about  the  employer  filing  this  petition. 

1 1      If  the  employer  is  an  individual,  use  the  top  name  line.    Organizations 
I       should  use  the  second  line. 


Family 
Name 


Company  or 
Organualion  Nan)o 


Given 
Name 


Middle 
inibal 


Address  -  Attn: 

Strcol  Numtier 
aitdNanie 

Apt 

f 

City 

Stale  or 
ProvHice 

Country 

ZIP/Posial 
Code 

IRS 
Tax« 


Part  2.    Information  about  this  Petition. 

(See  instructions  to  determine  the  tee)' 


1.     RcqtMStcd  Nonimmigrant  Classification: 


2. 


3. 


Basis  for  Classification  (check  one) 
a      D     New  employment 

b.  O     ConiiDuation  ol  previously  approved  employment  wtttiout  cliange 

c.  D     Change  m  previously  approved  employmeru 

d.  D     Now  concurrent  employment 

PricK  petition.  If  you  checked  other  than  'New  Employnicnl  m  item  2.  (atiovc)  give  the  most 
recent  prior  petition  number  for  the  worker(s): 


Requested  Action:  (check  one) 

a.     Q     Notity  Uie  olfice  m  Pan  4  so  ttte  porson(s)  can  obtain  a  visa  or  be  admttied  (NOTE: 

a  petition  is  not  requirod  lor  an  El,  E  2,  or  R  visa). 

Change  the  person(s)  status  and  extend  tiKsir  slay  since  titey  are  all  now  in  ttio  U  S. 

m  another  status  (see  nstruclions  kx  kiiiiialiuiis).     Thi.s  k>  availatjle  only  wliere  you 

chock  "New  Emptoyment'  m  item  2,  above. 

Extend  or  amend  the  stay  ol  the  person(s)  suice  they  iww  huM  ttws  status. 


D 


c.     D 
S.     Total  number  ol  worliera  in  petition: 


(Sue  insiriiciions  lor  where  more  than  one  worker  can  be  nckided.) 

Part  3.    Information  about  the  person(s)  you  are  filing  for. 

Ck)mplete  the  blocks  below     Use  the  continuation  sheet  to  name  each 
[Person  included  in  this  petition 

II  an  oiilurtaminent  group, 
give  tlmir  group  nairtc. 


FaiiMly        1 
Naiiw        I 

Given 
Name 

Middle 
liMtial 

Oaio  ul  Birtli 
(t^onihiDayiYear) 

Country 
Of  Birth 

Sucial 
Socurrty  0 

A 
0 

II  In  tlio  Untied  States,  comotete  the  loHowiiiu: 

Dale  ul  Arrival 
(MontliDay/Yeart 

1-94 

0 

CiMiiiiii  Notmnintgrant 
Suii«i> 

Expves 
(MonmiDayyeai) 

FiKm  1-129  (Rev  08  19  91)  DRAFT  6 


Continued  on  back. 


OMBfinS-XXXX 

Pelition  for  a  Nonimmigrant  Worker 


FOR  INS  USE  ONLY 

Rotiiriiod 

Receipt 

RcsutXTHtlod 

RckicSuiil 

Hckir:  Rocd 

Inlervicwud 
D     Putilioiior 
D     Bunuliciary 

Class:                                            1 

»  of  Woiker 

i 

Piionly  Numbe 

Validity  DdtvS       Fiuiii                                     | 

,„ 

G     Classilication  Approved 

(J     Ci«ib.il.iliiPOE  PFI  NotihuU 

At 

Q     E<tuiit>iun  GiJiikxl 

G     COS/E  «lci  isKJi  1  Gi  -n  ilu<l 

Partial  Approval  (explain) 

Action  Bloch 

To  Be  Completed  by 
AfTorney  or  Aepresenratrve,  if  any 

Q     FMniIxm  ilG  28ii>aii<<cliud  loiuprcsuiii 
iiK!d|i)ihr.MM 

VOlAO» 

At  r  r  .SLik:  Lm^isV  • 
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Part    4.  Processing 

Information. 

a      II  Ifw  benekciay  is  ouisde  ihe  U.S.  or  a  requected  ertension  of  slay  or  change  of  status  cannot  be  granted,  gtve 
yow  want  noWied  it  IN»  peWiort  is  approved. 

the  US.  consulate  or  inspection  (aohty 

Type  ot  Office  (ctwck  one); 

a  Consuiaie 

Q  Pre-Highl  irtspectnn 

D  Pond  Entry 

Office  Address  (City) 

U  S-  State  or  Foreign  CotJrtfy 

Person' s  Foreign  Address 

Does  cacfi  person  m  itiis  peltion  tiave  a  valid  passpon? 

D  Not  requred  ID  bave  passport 
c       Aiu  you  filing  any  o(fx3r  pelitnns  witli  this  one? 

d.  Are  applications  lor  replacemeni/lnitial  l-94's  be«g  fited  with  ttMS  pctilKxi? 

e.  A(o  applicabons  l>y  deperxlents  beaig  Med  with  Ins  petition? 
I.       Is  any  person  m  this  petition  m  exclusion  or  deporlation  proceedmgs? 
g      Have  you  ever  filed  an  mvTNgranl  pettnn  tor  any  person  n  this  petition? 
Ii.      II  yuti  Hidicaied  you  were  filmg  a  new  petition  m  Part  2,  wittim  the  part  7  years  has  any  person  m  this  petition. 

1 )  ever  been  given  the  classification  you  are  now  requesting? 

2)  ever  been  denied  the  dassilication  you  are  now  requesting? 
I.       If  yuii  are  filmg  lor  an  enlertanmeni  group,  f>as  any  person  m  tfvs  petition  not  been  with  Ifte  group  lor  at  least  1  year? 

n  No D  Yes 


□  No  -  explain  on 

separalu  iw(ior  □  Yes 

D  No 

D  Yes 
D  Yes 
D  Yes 

D  Yes 

How  many? 

D  No 

How  many? 

D  No 

How  many? 

D  No 

explain  on  separate  paper 

D  No 

D  Yes 

explain  on  separate  paper 

s  any  person  m  this 

petition 

D  No 

D  Yes 

D  No 

D  Ves 

explain  on  separate  paper 

explain  on  separate  paper 


Part  5.    Basic  Information  about  the  proposed  employment  and  employer. 

Altach  Itie  supt^tefcnl  rdaling  to  the  classilicalion  you  are  riKjiieslinq 


Jot) 
TiHe 


Noniecftfucal  Description 
of  Job 


Address  wlicre  the  pcrso<i(s)  wiH  work 
if  iMtorciii  Iron)  Uie  address  m  Part  t. 


Is  diis  a  full  imic  position? 


□  No  -  Hours  per  week 


n  Yos 


Wages  Per 
WrxA 


Other  Compensation 
(Explain) 


Value  (Per 
Week) 


Dates  of  InterWed  emptoyrneni 
Ffoiir  To: 


Type  ol  Petitioner  ■  ctiock  one;        n  US  citizen  or  pcrniaient  resKionl 


n  Organization 


O  Oifier  -  explain  on  separate  paper 


Type  of 
iMibiiiess; 

Year 

fcslaliliblHx); 

CiMToni  Nutnbcr 
ot  Eiiipk)yees 

Gross  Annual 
hKOmc 

Nul  AiiiHial 

IllCOIlIC 

Part  6.    Signature. 

Read  the  information  on  penalties  in  the  inslruclions  before  complelino  Ihis  section 

I  curtily,  under  penalty  ol  periury  under  Ihe  laws  oi  Itw  Umied  Stales  ol  America,  tlial  Uus  petition,  and  the  evKieiv:e  sutjiiiitiud  with  ii,  is  all  true  and  corroci.  II 
lihiiq  Uus  on  belvaif  of  ait  organualion,  I  certify  trial  I  ain  e<npr>wered  to  do  so  by  ttiat  orcjanization.  II  Ihts  peiiiion  is  lo  oxiortd  a  pnor  pctilion,  I  cortily  tf\al  tlio 
pruposcd  employmeni  is  under  \t\e  same  terms  and  conditions  as  m  ttie  prior  approved  peliiion.  I  aulfxxize  llic  releaso  of  any  (ifornvauon  from  my  records,  or 
from  ifie  pelilioning  ortjamzalion's  records,  whcti  ttie  Unmigfalion  and  Naluralizanon  Service  needs  lo  delerminc  ulKjihility  lor  ifx;  benodi  tieing  sought 

Signature  Prini  Name  Daio 


Please  Note;    ll  you  du  ikii  completely  IM  out  Hm  form  and  tlie  required  sti|ipk.iiK,-iit.  ur  fail  lo  submit  required  ddcmiioitls  kslod  m  llic  iistructioiis,  Uioi  Bk> 
|i0fsu<i(b)  lited  lor  caniioi  tx:  loiind  eligitile  lor  itie  reqiesled  tienefil.  and  this  peiUKjii  may  U:  dcmeit 

Part  7.    Signature  of  person  preparing  form  If  other  than  above. 

I  ikjuidTu  thai  I  prepafoO  itiis  petition  at  ttie  request  ol  tie  above  person  and  it  is  based  on  all  mtoriiiation  ol  wtiicli  I  havu  any  knowkadge. 

SKjAalurc  PrinI  Name  |   Dale 


Firm  Name 
and  Address 


DRAFT 


UMI 


OCI 

II 

lal  Uw 

rds, 

or 
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U.S.  Department  of  Justice 

Immigrahon  and  Naturalization  Service 


DRAFT 


E  Classification 
SuppJemenj  to  Form  1-129 


Nane  oi  person  or  organizabon  liltng  pebBorc 


Name  oi  person  you  are  Mhmj  Iik 


Classilication  sought  (check  one): 

□    E  1   Treaty  trader  □  E-2    Treaty  wveslor 

SectkMi  1.       Information  atMut  ttM  Ov«ra«as  Empioyor 
N«ne 


Name  o<  counvy  signaiory  lo  (rocOy  wiitt  U  S 


Address 


Aben's  Position  -  Title,  duties  and  number  ol  years  employed 


Total  Number  of  Employees 


Principal  Product,  merdianOtoo  oi  sorvico 


Section  2.       AdditKMial  Information  about  ttie  U.S.  Employer. 


The  U.S.  company  is,  lo  the  company  abroad  (chedi  orie): 

D  Parent D  Branch Q  Subsidiafy 

Date  and  Place  ol  Incorporation  m  the  U.S. 


Q  Aliiiiaio 


O  JohM  Verxuro 


Nationality  of  Ownership  (Irtdividual  or  Corporate) 

Name  Nationality 


liiuiwjratKMi  Sirftii.s 


%  OwiriCf  stMp 


Assets 


Not  Wonii 


Tulal  Aiiniidl  Iih.ooh; 


Stalt  m  llic  U  S 


Staff  in  the  U.S.  Enocutivc/Manauur 

Nationals  ol  Treaty  Country  m  E.  H  &  L  Status 
US.  citi^eru  and  ponnancnt  rosidefils 
OUior 


Ti.-cliiiiCiil  S|xj(:icili^lb 


AH  otiicis 


Total 


Total  number  ol  employoes  Uic  alion  would  supervise,  or  describe  the  nature  ol  Uio  spociali^ud  skills  cisfniial  lo  the  US  company 


II  the  alien  will  work  m  a  posiiton  roquirmg  specialiicd  skills,  doscnbo  your  clloris  lo  train  US  woiki.i^  m  tlwso  skills. 


Section  3.       Complete  if  filing  for  an  E-1  Treaty  Trader 


Total  Annual  Gross  Tradc/Busincss  ol  the  US  coaipaiiy 


liiipons  Iruii  third  cuiiii(iii;.<  in  u  S  i.>«ii|iaiiy 


Year  EndHiy 


Exports  lix  U  S  lu  tlwil  ciHiiiiin.b 


Exports  lor  treaty  country  lo  U.S.  company 


DumustK.  US  Udiii; 
S 


Imports  Irom  U.S.  company  to  treaty  country 
$ 


OUior  (explain  on  so-pai<ili!  |>.i|><  il 


Section  4.      Complete  if  tiling  tor  an  E-2  Treaty  Inwtor 


Total  Investment      Cash 
$ 


Equpiiient 
$ 


(;ilH.-l 

s 


Inventory 
$ 


PlOllHSUS 

$ 


lolal 
$ 
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U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


DRAFT 


L  Classification 
Supplement  to  Form  1-129 


Name  o<  person  or  organuabon  Mang  petition: 


Name  ol  person  you  aro  IiIiik)  lor: 


This  pciilioii  IS  (cttecfc  one):  (~|    An  indivKhial  pelilion 


|~|    A  blanket  petilioii 


Section  1.       Complete  this  section  if  tUkig  an  indivklual  petition. 


Classilicaiion  sought  (ctiecfc  one):    n    L-IA  manager  or  cxecuiive 


[~|    L-1B  specialized  knowfcidge 


List  IN3  alien's,  arxl  any  dependent  ianuly  members'  pnor  periods  ol  slay  m  an  L  classification  m  the  US.  lor  ilio  last  seven  years.   Be  sure  to  hst  only 
Uiose  periods  m  which  the  alien  and/or  lamtly  members  iwore  actually  in  the  U  S m  an  L  dassiticalion. 


Name  arx)  address  ol  employer  abroad 


Dales  ol  aken's  employmeni  wiih  this  employer.  Explain  any  miorruplioiis  m  omploymenL 


Description  d  (he  alien's  duties  tor  the  past  3  years. 


Dcscripiiori  ol  alien's  proposed  duties  m  the  U.S. 


Summarise  ttic  ahen's  education  and  iwork  experierxxs. 


Tlie  U.S.  company  is,  to  the  company  abroad:  (ctiecK  one) 

□    Parent □    Branch □    Subsidiaiy 


□    Atliliaic! 


□    Jomt  Venture 


Describe  (lie  stock  onvnership  and  managerial  control  ol  each  company. 


Do  (he  companies  currently  have  the  same  quaklyHig  relationslHp  as  Uiey  did  durNig  (he  one-year  period  ol  ihu  aken's  ernploymeru  iwith  the  company 
abroad? □    Yes □    No  (attach  opianaiion) 


Is  tlic  alien  coming  lo  the  US.  lo  open  a  new  odice? 

I    I    Yes  (explain  m  dcl.iil  on  scparalc  paixjf) 


H 


Ni< 


Section  2.       Complete  this  section  It  hiiitg  a  Blanket  Petition. 


List  all  U.S.  and  ioreign  parent,  branches,  subsidiaries  and  attKialos  mdudcd  m  this  petition.  (Atldch  a  sepaioic  |ia)X!r  il  additional  space  is  needed.) 
Name  and  Address Relationship 


UMI 


Explain  m  detail  on  separate  paper. 
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I 


U.S.  Department  of  Justice 

lmmigratK>n  and  Naturalization  Service 


DRAFT 


H  Ctasstflcation 

Supplement  to  Form  1-129 


Name  of  person  or  organization  fihrx)  pebtion: 


Name  ol  person  or  loial  nuinbor  ol  nnorkors  or  Iraviees  you  are  hkng  lor: 


Ust  the  aken's  and  any  depervjent  iam4y  members;  pnor  periods  ol  ttay  «i  H  dassilicawn  n  the  US.  lor  the  las)  sn  years     Bo  sure  lo  ksi  or>«y  »ioa< 
periods  M  which  Ihe  alien  and/or  iam4y  members  wtere  actualy  m  Ihe  U.S.  m  an  H  dassiiicauoa  11  more  apace  is  neodod.  atuich  an  additional  sheoL 


Classifcaiion  sought  (check  one): 
□    H-1A        Protesswna*  nurse 
Q    H-iB        Specialty  occupation 

Q    H-iB        Department  o(  Delense  cooperative  research  and 
devetopmertt  protect  or  a  coproduction  protect 


□  H-2A  AgriculUM<il  wurKor 
(~|  H'2B  NoiVcigrii.uliiHcil-vwKkor 

□  H3  Tramoc 

n  H'3  Spectdl  oOucdluii  uiiclidiMje  visilor  piuyiciiii 


Section  1.  Complete  this  section  If  filing  for  H-1A  or  H-IB  classification. 


Doscnbo- tie  proposod  duties 


Abon's  presont  occupation  and  sunvnary  ol  pnor  work  experienco 


Statwnont  for  H-tB  speciality  occupations  onfy: 

By    liliny  tliis  petition,  I  agree  lo  the  terms  o(  the  talxx  coikIiIioii  appiicabon  lor  Hic  du><<iion  o)  Hic  dkoii'b  auUuriAXl  ponud  ol  si<'>y  kx  H  IB 

ciiiploymofU 


PdMxier's  Signature 


Date 


Statement  tor  H-tB  specialty  occupatiom  ana  000  projects: 

As  an  aiilliori^od  official  of  the  empkiyer,  I  certify  that  ttie  einpk)yof  wiH  txi  kaLilo  lur  the  rca60i)at>k;  cu^ia  ui  ii.-Iihm  iidiisporiation  ul  tliu  dbmi  dtxixKi  ii 
tlie  altoii  IS  dismissed  from  emptoyment  t)y  the  employer  tiefore  tfio  und  ol  ifie  penod  ol  autfiorijoa  adiiwi>SK>i 


Signature  of  autlionnx]  official  of  empk>yer 


Dale 


Statement  for  H-IB  OOD  projects  only: 

I  cortily  tfiai  tlic  alien  will  be  working  on  a  cooperative  research  and  dc«oK)pmenl  proioci  or  a  coprodmiiiai  iH.^f.ii  uihIui  a  rcdprocal  Govciimmiii  h) 
Govi.'iiiiiioiU  ayroonioni  admmislefed  t)y  llic  Departiiieiil  ol  Delense. 


OOD  protect  manager's  signature 


Dale 


Section  2.  Complete  this  section  if  filing  for  H-2A  or  H-2B  classification. 


Eiiipluyiiiont  is:         Q  Seasonal 

(cliock  one)  Q  Peakkiad 

□  Intermittent 

Q  Onc-timc  ocairrence 


Tonipoiary  iieod  is:  O    UiipredicldUo 

(check  one)  O    Periodic 

n    Recurrent  aniiiiaNy 


Explain  your  tcniporary  need  lor  tfie  aken's  services  (allacli  a  scparaie  paper  il  addilioiuil  space  is  ixjodod). 
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Section  3.  Complete  ttiis  section  if  filing  for  H-2A  classification. 


The  potAoner  and  each  employer  consent  lo  alow  government  access  to  Itie  ale  wttere  •»  latnr  a  bomg  porlornied  tor  the  purpose  ol  deiermmN^ 
complianoe  «iMh  H-2A  requarements.  The  peblioner  lunher  agrees  to  notify  the  Service  m  the  maiNier  and  wiUmi  ttiu  Ikiio  frame  spealted  rf  an  H-2A  worker 
atMcortds  or  rf  the  autyonied  employment  ends  more  than  kve  days  t)efore  the  relalvig  certitication  documooi  ex^xrcs,  and  pay  liquidaled  damages  ol  ten 
dollars  tor  each  instance  wtiere  it  canrKM  demonstrate  compliance  with  tt«s  noiilicaticn  requiremeni  Tlie  peiiiioiior  also  agrees  to  pay  liquidated  damages  ol 
two  huidred  dollars  tor  each  instarx^  where  it  cannot  tie  demonstrated  ttial  Ihe  I-I-2A  wortier  eitlHX  departed  Umj  Umiod  States  or  otxamed  authorised  status 
dunng  t\e  period  ol  adnvssion  or  wMhm  live  days  ol  earty  termmatnn.  whichever  comes  hrst 

Ttie  petitioner  must  execute  Part  A.  It  Ine  petitioner  is  <he  emp'oyer's  agent,  tie  employer  must  execute  Pari  B  It  Hmro  are  loml  employers,  they  must  each 
execute  Pan  C. 


Part  A. 

Petitioner 

By  Mrtg  ihw  petilnn.  1  agree  to  the  oondMnns  ol  H-2A  employment,  and  agree  to  »ie  notice  roquaonients  and  kmited  liabilities  deiwied  m  8 
Cf  R  214.2  (h>  (3)  (VI) 

Petrtnner's  signature 

DdIC 

PartB. 

Empioyer  that  is  not  petitioner 

1  certify  that  1  have  auttxxized  ttie  party  tiling  tttis  petition  lo  act  as 
for  all  representations  made  by  this  agent  on  nty  t>ehalf.  and  agree 

my  agent  with  legard  to  it 
to  Ihe  condittons  ol  H-2A 

1  assume 
ehgitMlity. 

full  responsitMiity 

Employer's  snjnature 

Date 

Parte. 

Joint  Employers: 

1  agree  to  the  condittons  of  H-2A  eligibility 

Jomi  employer's  sigrvalurots) 

Dole 

Jomt  employer's  signature<s) 

Oahi 

Joait  employer's  signaturets) 

Oiilu 

JON>t  employer's  signaturets) 

Oiik) 

Joir>t  employer's  signalure(s) 


Oatu 


Section  4.  Complete  tfiis  section  if  filing  for  H-3  classification. 


II  you  answer  'yes*  to  any  ol  ttio  lollowing  questions,  attach  a  lull  explanaiioii. 

a.      lb  ilic  iiaimng  you  intend  lo  provide,  or  siinilar  training,  availaljlo  m  Itiu  ahon's  cuuiilry? 
Will  itie  Iraviing  tKiiiclit  Itie  alien  m  pursuing  a  career  atvoad? 
Ouus  (tie  Iraanny  mvolve  productive  employnioni  muKJuiilal  ki  liaMwig? 
Dues  the  alien  already  have  sliiils  relahxt  lo  Itic  iraHwiy? 
Is  Uhs  iranwiu  an  effort  to  ovorounic  a  lalxx  stMXtaije? 
Do  you  miend  lo  employ  the  aben  attroad  at  ttie  end  ol  Itus  traininy? 

II  you  do  not  micnd  to  employ  tliis  person  abroad  at  ttie  end  ol  tins  iraNnny,  exptam  why  yuti  wisli  ki  hw.im  iiw  oust  ol  providHig  ttws  IraHung,  and 
your  expected  return  from  tins  irauimg. 


C.)     N., 

U    Yes 

n  N- 

n  vos 

n  N-  ■ 

n  v«, 

n  N.' 

D    Yos 

D     No 

D    Yos 

n  N.' 

D    Yes 

UMI 


DRAF 
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II 


U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


DRAFT 


O  and  P  Classifications 

Supplement  to  Form  1-129 


Nafne  o(  person  or  organizauxi  fibog  petition: 
11 


Name  of  person  or  group  or  total  number  ol  workers  you  we  Mmg  tor 


Classifcation  sought  (check  one): 

Q   0-1  alien  ol  extraordinary  aMity  in  sciences,  art,  education,  txjsiness 

or  athletics 
Q    0-1  aben  of  exuaordinary  achievements  m  motion  picture  or  TV 

productions 
Q   0-2  accompanying  alien  (or  O-i  athlete  «  artist  for  a  specific  event 


n  ^-1  Athlete 

[~)  P-1  memt>er  o(  entertainment  group 

□  P-2  artist  or  entertainer  for  reciprocal  exchange  program 
Q  P3  artist  or  entertainer  lor  culturally  unique  program 

□  P-IS  Essential  Support  Personnel  lor  P-1 

□  P-2S  Essential  Support  Personnel  lor  P-2 
Q  P-3S  Essential  Support  Personnoitor  P-3 


Explain  Vie  nature  o(  the  event 


Describe  the  duties  to  be  perlormed 


II  Mmg  for  0-2  or  P  support  ahen,  dales  of  the  alien's  prior  expenence  with  the  O-i  or  P  abea 


Have  you  obtained  the  required  wntten  consuliations(s)?              Q    Yes -attached                             □    No  •  Copy  ol  request  attached 
II  not  give  the  loHowing  information  about  the  orgamzationsls)  to  which  you  have  sent  a  duplicate  of  this  petition. 

O-I  Extraordinary  ability 

Name  ol  recognized  peer  group                                                                                        Phone* 

Address                                                                                                                       Dale  sent 

O-I  Extraordinary  achi»vwwnt  In  motion  plctuiM  or  toiovialon 

Name  ol  labor  organization 


Address 


Ptxxw  t 


Date  sent 


Name  ol  management  organization 


Phone* 


Address 


Date  sent 


O-torPallon 


Name  of  tabor  organization 


Phone* 


Address 


Dale  sent 


Forni  1-129  Supplement  0/P/Q/R  (09/23/91)  DRAFT  5 


50372 


FadawJ  Regbtar  /  Vol.  86.  No.  193  /  Friday.  October  4. 1981  /  NoHcot 


U.S.  Department  of  Justice 
Immigration  and  Naturalization  Service 


Name  o<  person  or  organization  Mmg  petition: 


DRAFT 


O  &  R  aassifications 
SoppJement  to  Form  1-129 


Name  o<  person  you  are  hhng  for 


SACtionl.      Comptota  this  ••ction  If  you  ar*  filing  for  •  O  Intamational  cultural  exchange  alten. 


I  hereby  certify  thai  Iha  parkcipani(s)  n  tw  ntematnnal  Guttural  eichwige  program: 
•     is  at  least  18  years  o(  age, 

intends  to  errter  ard  ramam  in  Ihe  United  Stales  only  in  accordance  with  any  authorized  stay, 

intends  to  return  abroad  voluntarily  at  or  tielora  lemnination  ol  that  authorized  stay, 

has  the  atxbty  lo  communicate  effectvoly  abou  the  cultural  attntxjtes  o(  his  or  her  country  ol  nationality  to  the  American  public. 

has  a  resKtence  m  a  toreqn  country  which  he/she  has  not  abandoned  and  has  no  intention  of  abandoning,  and 

has  not  previously  been  in  the  United  States  as  a  O  nonimmigrant  unless  he/she  has  resided  and  been  physically  preseni  outside  iho  U.S.  lor 

the  immediate  prior  year. 


Petitioner's  signature 


Date 


Section  2.      Completo  this  soctlon  If  you  ara  filing  for  an  R  religious  worker. 


Ijst  the  alien's,  and  any  dependent  family  members,  pnor  periods  ol  stay  in  R  classification  m  the  U.S.  lor  the  last  su  yews.  Be  sure  to  list  only  those 
periods  m  which  the  alien  and/or  tamily  members  were  actually  m  the  U.S.  in  an  R  classilication. 


Describe  the  alien's  proposed  duties  m  the  U.S. 


Descnbe  the  alien's  qualifications  for  the  vocation  or  occupation 


Oescnptnn  o<  the  relationship  between  the  U.S.  religious  organization  and  the  organization  abroad  ol  which  the  ahen  was  a  member. 
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Conlinued  on  back 


II  Supplement-1 

Attach  to  Form  I-639/M29  when  more  than  one  person  is  included  in  the  peUtion  or  appUcaUon.  (LUl  each  person 
separately.  Do  not  include  Ihe  person  you  named  on  the  petition  form ). 

bate  ot  birth 


Famrty 
Name 


Country 
ot  Birm 


IF 
IN 

THE 
U.S. 


Dale  of  Arrival 
Irnonthdayiyear) 


Current  Nonimmigrant 
Status: 


Country  where 
passport  issued 


Family 
Name 
Country 
of  B«rtt) 


IF 
IN 

THE 
U.S. 


Date  ol  Arrival 
(month  aavyear) 


Current  Nonimmigrant 
Status: 


Country  where 
passport  issued 


Family 
Name 


Country 
of  Btrth 


IF 
IN 

THE 
U.S. 


Date  of  Arrival 

(month'dayY^ai) 


Current  Nonimmigrant 
Status: 


Suntry  wnere 
passport  issued 


Family 
Name 


Country 
of  B«rth 


IF 
IN 

THE 
U.S. 


Date  of  Arnval 
(mofHh:aayyear} 


Current  Nonimmigrant 
Status: 


Country  where 
passport  issued 


Family 
Name 


Country 
of  Birth 


IF 
IN 

THE 
U.S. 


Date  of  Arrival 

(month  day'year) 


Current  Nonimmigrant 
Status: 


Country  where 
passport  issued 


"LUNO  coot  441».1»< 


Given 
l^ame 


Social 
Security  No 


Expiration  Date 
(month  day  year) 


Given 
Name 


Social 
Security  No. 


Expiration  Date 
(month/day  year) 


Given 
Name 


Social 
Security  No. 


Expiration  Date 
(month/day'year) 


Given 
NaT^e 


Social 
Secunty  fMo. 


Expiration  Dale 
(month/dayyear) 


Given 
Name 


Social 
Security  No. 


Expiration  Date 
(month/day/year) 


Middle 
Initial 


(month.'day/year) 


M 


»-94# 


Expires  on 
(monm.oay'veart 


Date  Started 

with  group  (H29  only) 


twiddle 
Initial 


Date  of  Birth 
(month/day/year) 


M 


l-94# 


Expires  on 
(month  day  veart 


Date  Started 

with  group  (1-129  only) 


IMtddle 
Initial 


Dale  ol  Birth 
(month/day/year) 


A# 


l-94# 


Expires  on 

(month  Pay  year) 


Middle 
Initial 


Date  Started 

with  group  (1-129  only) 

Date  of  Birth 
(month^day/year) 


A# 


l-94# 


Expires  on 
(monili  1  lay  year) 


Middle 
Initial 


Date  Sttfted 

with  group  (1-129  only) 


Date  of  Birth 
(montti/day/year) 


A# 


l-94# 


Expires  on 
(monthitay'year) 


Date  Started 

with  group  (1-129  only) 


DR>;,?T 
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OMB#lll5-XXXX 

Noninimigrant  Petition  based  on  Blanket 
L  Petition 

Instructions 

Fxirpose  of  This  Form 

This  form  is  for  an  employer  to 
classify  employees  as  L-1  nonimmigrant 
intracompany  transferees  under  a 
blanket  L  petition  approval. 

Who  May  Fde 

An  employer  who  has  already 
obtained  approval  of  a  blanket  L-1 
petition  may  file  this  form^to  classify 
employees  outside  the  U.S.  as 
executives,  managers,  or  specialized 
knowledge  professionals,  if  the 
employee  is  in  the  U.S.  and  you  are 
requesting  a  change  of  status  or 
extension  of  stay  for  that  employee,  use 
Form  1-129,  Petition  for  a  Nonimmigrant 
Worker. 

General  Filing  Instructions 

Please  answer  all  questions  by  typing 
or  clearly  printing  in  black  ink.  Indicate 
that  an  item  is  not  applicable  with  "N/ 
A".  If  the  answer  is  "none,"  write 
"none".  If  you  need  extra  space  to 
answer  any  item,  attach  a  sheet  of  paper 
with  your  name  and  your  alien 
registration  number  (A#).  if  any.  and 
indicate  the  number  of  the  item  to  which 
the  answer  refers.  You  must  file  your 
petition  with  the  required  Initial 
Evidence.  Your  petition  must  be 
properly  signed  and  filed  with  the 
correct  fee.  Retain  a  copy  of  the  form  for 
your  records. 

Translations.  Any  foreign  language 
document  must  be  accompanied  by  a 
full  English  translation  which  the 
translator  has  certified  as  complete  and 
correct,  and  by  the  translator's 
certification  that  he  or  she  is  competent 
to  translate  from  the  foreign  language 
into  English. 

Copies.  If  these  instructions  state  that 
a  copy  of  a  document  may  be  filed  with 
this  petition,  and  you  choose  to  send  us 


the  original,  we  may  keep  that  original 
for  our  records. 

Initial  Evidence 

•  You  must  file  your  petition  with: 

•  A  copy  of  the  approval  notice  for 
the  blanket  petition; 

•  A  letter  from  the  alien's  foreign 
qualifying  employer  detailing  his/her 
dates  of  employment,  job  duties, 
qualifications,  and  salary  for  the  3 
previous  years;  and 

•  If  the  alien  is  a  specialized 
knowledge  professional,  a  copy  of  a  U.S. 
degree,  a  foreign  degree  equivalent  to  a 
U.S.  degree,  or  evidence  establishing 
that  the  combination  of  the  beneficiary's 
education  and  experience  is  the 
equivalent  of  a  U.S.  degree. 

Fee 

There  is  no  fee  for  this  petition. 
Processing  Information 

Rejection.  Any  petition  that  is  not 
signed,  or  is  not  accompanied  by  the 
correct  fee,  will  be  rejected  with  a 
notice  that  the  petition  is  deficient  You 
may  correct  the  deficiency  and  resubmit 
the  petition.  However,  a  petition  is  not 
considered  properly  filed  until  accepted 
by  the  Service. 

Initial  processing.  Once  a  petition  has 
been  accepted,  it  will  be  checked  for 
completeness,  including  submission  of 
the  required  initial  evidence.  If  you  do 
not  completely  fill  out  the  form,  or  file  if 
without  required  initial  evidence,  you 
will  not  establish  a  basis  for  eligibility, 
and  we  may  deny  your  petition. 

Requests  for  more  information  or 
interview.  We  may  request  more 
information  or  evidence,  or  we  may 
request  that  you  appear  at  an  INS  office 
for  an  interview.  We  may  also  request 
that  you  submit  the  originals  of  any 
copy.  We  will  return  these  originals 
when  they  are  not  longer  required. 

Decision.  You  will  be  notified  in 
writing  of  the  decision  on  your  petition. 
If  you  filed  it  at  an  INS  Service  Center 
and  it  is  approved,  the  petition  will  be 


sent  to  you  so  you  can  send  it  to  the 
alien  to  present  at  a  port  of  entry  when 
he  enters  the  U.S. 

Penalties 

If  you  knowingly  and  willfully  falsify 
or  conceal  a  material  fact  or  submit  a 
false  document  with  this  request,  we 
will  deny  the  benefit  you  are  filing  for, 
and  may  deny  any  other  immigration 
benefit.  In  addition,  you  will  face  severe 
penalties  provided  by  law,  and  may  be 
subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this 
form,  and  associated  evidence,  to 
determine  if  you  have  established 
eligibility  for  the  immigration  benefit 
you  are  filing  for.  Our  legal  right  to  ask 
for  this  information  is  in  8  USC 1154.  We 
may  provide  this  information  to  other 
government  agencies.  Failure  to  provide 
this  information,  and  any  requested 
evidence,  may  delay  a  final  decision  or 
result  in  denial  of  your  request. 

Paperwork  Reduction  Act  Notice 

We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be 
easily  understood,  and  which  impose 
the  least  possible  burden  on  you  to 
provide  us  with  information.  Often  this 
is  difficidt  because  some  immigration 
laws  are  very  complex.  The  estimated 
average  time  to  complete  and  file  this 
application  is  as  follows:  (1)  10  minutes 
to  learn  about  the  law  and  form;  (2)  10 
minutes  to  complete  the  form;  and  (3)  15 
minutes  to  assemble  and  file  the 
petition;  for  a  total  estimated  average  of 
35  minutes  per  petition.  If  you  have 
comments  regarding  the  accuracy  of  this 
estimate,  or  suggestions  for  making  this 
form  simpler,  you  can  write  to  both  the 
Immigration  and  Naturalization  Service, 
425  I  Street  N.W.,  Room  5304, 
Washington.  D.C.  20536;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  0MB  No.  1115- 
XXXX,  Washington,  D.C.  20503. 
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DRAFT 


OMe#iii5-xxxx 
Nonimmigrant  Petition  t)ased  on  Blanltet  L  PetitKxi 


START  HERE  -  Please  Type  or  Print 


Part  1.    Information  about  employer. 


Sponsoring  Company  or 
Organization's  Name 


AddrSM  -  ATTN: 


Street  Number 
and  Name 

Room 

« 

CiN 

or  Town 

Stale  or 
Province 

Country 

ZIP/Poetal 
Code 

Part  2.    Information  about  employment. 

Thie  aNen  «mii  be  a: 

a.  Q    manager/executive 

b.  O     specialized  linowleclge  profession^ 
Blanket  petition  approvat  number  >«: 


Part  3.    information  about  employee. 


Famity 
Name 


Foreign  Addraaa 

Street  Numter  and  Name 


Given 
Name 


C*» 


Country 


Stale  or 
Province 


Middle 
Initial 


Apt 

# 


Dale  o(  Birth 
(Month/DayA'ear) 


Country 
olBvth 


ZiP/Postal 
Code 


Part  4.    Additional  Information  about  the  employment 


AcMtms 


Street  Number 
andNane 

Room 

wTown 

SuHBor 
Province 

Country 

ZIP/Poatal 
Code 

Dates  o<  miended  employment               From 
(Month/DayTTear) 

To 

Weekly 
Wage 

Hours  per 
Week 

Title  and  detailed  descnption  ol  duties  to  be  perfomied 

Form  H29S  (Rev.  08/19/91)  DRAFT  4 


ConUmnd  on  bad(. 


FOR  INS  USE  ONLY 


Returned 


Resubmitted 


Rekx;Sent 


RelocRec'd 


a    Petitioner 
InlBrvowud 

D    Beneficiary 
Interviewed 


Receipt 


Approved  as: 

O    manager/executive 

D     specialized  knowledge  prolessional 


Vakdily  dales 
From: 


Ta 


Denied  (g^e  reason) 


Action  Block 


To  Be  Completed  by 
Momtf  or  Repr9s»ntativ0,  M  any 

O     FM  m  box  if  0-28  IS  anaOied  to  represent 
the  applicant 


VOLAC» 


ATTY  Stale 
License* 
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Part    4.  (Continued). 


Give  ihe  akena  datesorpnoTpianods  o(  stay  in  Ihe  U.S.  in  a  (worked  autfwnrad  capacity  and  the  type  o<  vi6& 


Give  ttw  aien's  dates  d  emptoymem  and  job  duties  lor  the  immediate  prior  three  years. 


Summarize  the  ahen's  education  arid  other  nwork  eatftonanca. 


Part     5.   Signature.   Read  the  information  on  penalties  in  the  instructions  before  completing  this  section. 

I  cenily.  under  penalty  o(  penury  under  the  laws  o(  the  Urwted  States  at  America,  that  this  petition,  and  the  evidence  submitted  ninth  it  is  all  true  and  correct    II 
Mng  this  on  behalf  of  an  organization,  I  certily  that  I  am  empcnwered  to  do  so  by  that  organization.    If  this  petition  is  to  extend  a  prior  petition,  I  certify  that  the 
proposed  employmeni  is  under  the  same  terms  and  condttiora  as  m  the  prior  approved  petition.     I  authorize  the  release  ol  any  inlormation  from  my  records,  or 
from  the  petitioning  organizatwn's  records,  vrhich  the  Immigration  and  Naturalization  Service  needs  to  determine  eligibility  lor  the  t)cne(!i  beif>g  sought. 
Signature  .  PnntName  Date 


nease  Mote:  If  you  do  not  compleiely  fM  out  this  form,  or  fail  to  submit  required  documents  listed  m  the  instructions,  then  the  person(s)  filed  for  cannot  be  found 
eltgibte  (or  ito  requested  benefit  and  your  petition  may  be  denied. 

Part  6.     Signature  of  person  preparing  form  If  ottier  than  above. 

I  deciare  that  I  prepared  this  apptcation  at  the  request  of  the  above  person  and  it  is  based  on  ail  mlormation  of  which  I  have  knowledge. 


Signatun 


Print  Name 


Date 


Firm  Name 
and  Address 


UMI 
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OMB#l  15-XXXX 

Immigrant  Petition  for  Relative, 
Fiance(e)  or  Orphan 

Instructions 

Purpose  of  This  Form 

This  form  is  for  a  United  States 
citizen,  permanent  resident,  refugee  or 
person  granted  asylum  to  petition  for  a 
relative,  fiance(e)  or  orphan.  The  form 
consists  of  a  basic  petition,  and  different 
supplements  that  apply  to  each  specific 
classification.  You  may  file  for  one 
person  per  petition. 

Who  May  Fde 

United  States  Citizen.  If  you  are  a 
United  States  citizen,  you  may  file  for 
your  spouse,  son,  daughter,  brother, 
sister  of  parent 

You  may  also  file  for  your  fiance(e)  if 
he  or  she  is  outside  the  U.S.  You  must 
have  personally  met  your  Hance(e] 
within  the  last  two  years,  unless  there 
are  extraordinary  circumstances  which 
prohibit  your  having  met.  Both  of  you 
must  be  immarried  and  able  to  enter 
into  a  valid  marriage,  and  you  both  must 
have  already  decided  to  marry,  and 
intend  to  marry  each  other,  within  90 
days  of  his  or  her  admission  to  the  U.S.. 
and  to  thereafter  maintain  a  continuing 
relationship  as  husband  and  wife. 

You  may  also  file  for  an  orphan  you 
adopted  abroad  or  intend  to  adopt  in  the 
U.S.  after  he  or  she  immigrates.  If  you 
are  single,  you  must  be  at  least  25  years 
old  at  die  time  of  the  adoption  and  when 
this  petition  is  filed.  An  "orphan"  is  a 
child  under  the  age  of  16  who  has  lost 
both  parents  or  whose  sole  surviving 
parent  is  unable  to  provide  adequate 
care  for  the  child  and  has 
unconditionally  released  the  child  for 
adoption  and  emigration. 

There  are  two  ways  to  file  for  an 
orphan. 

•  You  can  file  for  a  specific,  named 
child.  In  the  petition  you  must  establish 
your  ability  to  provide  adequate  care  for 
the  orphan  and  that  the  child  quaUfies 
as  an  orphan. 

•  Instead  of  a  single  petition,  you  can 
file  in  two  steps.  This  allows  you  to 
establish  your  ability  to  provide 
adequate  care  in  advance.  You  may  file 
such  an  advance  processing  application 
when:  •  A  child  has  not  been  located 
and  identified  for  you;  or  •  You,  and/or 
your  spouse,  if  married,  are  traveling 
abroad  to  a  country  with  no  INS  office, 
to  adopt  a  known  child  while  abroad;  or 
to  facilitate  the  immigration  of  a  known 
child  coming  to  the  U.S.  when  you  want 
to  file  the  petition  at  the  U.S.  Consulate 
or  Embassy  which  has  jurisdiction  over 
the  child's  residence 


If  this  application  is  approved,  you 
will  then  liave  to  file  a  petition  to 
establish  that  the  specific  child  qualifies 
as  an  orphan.  The  petition  must  be 
properly  filed  within  one  year  of  filing 
the  advance  processing  application. 

Permanent  Resident  If  you  are  a 
permanent  resident,  you  may  file  for 
your  spouse,  or  for  your  unmarried  son 
or  daughter. 

Refugee  orAsylee.  If  you  hold  refugee 
or  asylee  status,  you  may  file  for 

•  Your  spouse,  if  the  marriage 
occurred  before  you  were  granted 
asylum  or  before  refugee  status  was 
tentatively  approved  at  your  interview 
before  an  Immigration  Officer  or 

•  Your  unmarried  son  or  daughter 
who  is  less  than  21  years  old.  if  the  child 
was  bom  or  conceived  before  you  were 
granted  asylum  or  before  refugee  status 
was  tentatively  approved  at  your 
interview  before  an  Immigration  Officer. 

General  Filing  Instructions 

Please  answer  all  questions  by  typing 
or  clearly  printing  in  black  ink. 
Complete  the  basic  form  and  the 
appropriate  supplement.  Indicate  that  an 
item  is  not  apphcable  with  "N/A".  If  an 
answer  to  a  question  is  "none."  please 
so  state.  If  you  need  extra  space  to 
answer  any  item,  attach  a  sheet  of  paper 
with  your  name  and  your  A#,  if  any. 
and  indicate  the  number  of  the  item  to 
which  the  answer  refers.  You  must  file 
your  petition  with  the  required  Initial 
Evidence.  Your  petition  must  be 
properly  signed  and  filed  with  the 
correct  fee.  If  you  are  married  and  filing 
an  orphan  petition,  your  spouse  must 
also  sign  the  petition. 

Additional  Information  About  Review 
Of  a  Petition  For  a  Spouse 

Review  of  a  petition  for  a  spouse  is  to 
determine  if  the  marriage  is  legally  valid 
and  is  a  basis  for  allowing  the  spouse  to 
immigrate  to  the  United  States.  Even  if  a 
marriage  is  legally  valid,  a  petition  will 
not  be  approved  ijf: 

•  You  and  your  spouse  were  not  both 
physicaUy  present  at  the  marriage 
ceremony,  and  the  marriage  has  not 
been  consummated; 

•  Your  spouse  has  attempted,  or 
conspired,  to  enter  into  a  marriage  for 
the  purpose  of  evading  immigration 
laws;  or 

•  There  is  not  evidence  of  a 
continuing  relationship  of  husband  and 
wife  sufficient  to  demonstrate  that  the 
marriage  is  not  merely  for  the  purpose  of 
immigration. 

Initial  Evidence 

Filing  for  a  spouse.  You  must  file  your 
petition  with: 


•  Evidence  you  are  a  U.S.  citizen, 
permanent  resident  refugee  or  asylee 
(see  General  Evidence): 

•  A  copy  of  your  marriage  certificate: 

•  If  either  you  or  your  spouse  were 
married  before,  file  copies  of  documents 
showing  that  any  prior  marriage  was 
legally  terminated: 

•  Photographs  (see  General 
Evidence): 

•  If  your  spouse  is  now  in  deportation 
or  exclusion  proceedings,  file  copies  of 
evidence  which  clearly  shows  that  the 
marriage  is  not  for  the  purpose  of 
evading  immigration  laws;  and 

•  If  you  obtained  permanent 
residence  through  marriage  within  the 
last  five  years,  file  copies  of  evidence 
which  clearly  shows  that  the  marriage 
through  which  you  obtained  status  was 
not  to  obtain  immigration  benefits. 

Filing  for  a  son  or  daughter.  You  must 
file  your  petition  with: 

•  Evidence  you  are  a  U.S.  citizen, 
permanent  resident,  refugee  or  asylee 
(see  General  Evidence), 

•  A  copy  of  the  child's  birth 
certificate  showing  parents'  names, 

•  If  you  are  the  father,  file  a  copy  of 
the  marriage  certificate  establishing  that 
you  were  married  to  the  mother  when 
the  child  was  bom,  and  copies  of 
documents  showing  that  any  prior 
marriages  of  either  you  or  the  mother 
were  legally  terminated;  and 

•  If  you  are  filing  for  a  child  you 
adopted  or  for  your  stepchild,  or  if  you 
are  a  father  filing  for  an  illegitimate 
child,  see  General  Evidence  for 
additional  requirements. 

Filing  for  a  parent  You  must  file  your 
petition  with: 

•  Evidence  you  are  a  U.S.  citizen  (see 
General  Evidence): 

•  A  copy  of  your  birth  certificate 
showing  your  name  and  the  names  of 
your  parent(s): 

•  If  you  are  filing  for  your  father, 
submit  a  copy  of  your  parents'  marriage 
certificate  establishing  that  your  father 
was  married  to  your  mother  when  you 
were  bom.  and  copies  of  documents 
showing  that  any  prior  marriages  of 
either  your  father  or  mother  were  legally 
terminated;  and 

•  If  you  are  filing  for  a  stepparent  or 
adoptive  parent,  or  if  you  are  filing  for 
your  father  and  were  not  legitimated 
before  your  18th  birthday,  see  also 
General  Evidence. 

Filing  for  a  brother  or  sister.  You  must 
file  your  petition  with: 

•  Evidence  you  are  a  U.S.  citizen  (see 
General  Evidence): 

•  A  copy  of  your  birth  certificate  and 
a  copy  of  the  birth  certificate  of  your 
brother  or  sister,  showing  that  you  have 
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at  least  one  common  parent:  if  you  and 
your  brother  or  sister  have  a  common 
father  but  different  mothers,  file  copies 
of  the  marriage  certificates  of  the  father 
to  each  mother  and  copies  of  documents 
showing  that  any  prior  marriages  of 
either  your  father  or  mother  were  legally 
terminated;  and 

•  If  you  and  your  brother  or  sister  are 
related  through  adoption  or  through  a 
stepparent,  or  if  you  have  a  common 
father  and  either  of  you  were  not 
legitimated  before  your  18th  birthday, 
also  see  General  Evidence. 

Filing  for  a  fiance(e).  You  must  file 
your  petition  with: 

•  Evidence  you  are  a  U.S.  citizen  (see 
General  Evidence), 

•  If  either  you  or  your  fiance(e)  were 
married  before,  file  copies  of  documents 
showing  that  each  prior  marriage  was 
legally  tenninated; 

•  Photographs  (see  General 
Evidence], 

•  Copies  of  evidence  that  your  and 
your  fiance(e]  have  personally  met 
within  the  last  two  years,  or,  if  you  have 
never  met  or  have  not  met  witiiin  the 
last  two  years,  file  a  detailed 
explanation  and  evidence  of  the 
extraordinary  circumstances  which  have 
prohibited  your  meeting;  and 

■  Original  statements  from  you  and 
your  fiance(e]  that  you  plan  to  marry  the 
other  within  90  days  of  his/her 
admission,  and  copies  of  any  evidence 
you  wish  to  submit  to  estabhsh  your 
mutual  intent. 

Filing  an  Advance  Processing 
Application  for  an  Orphan 

You  must  file  your  application  with: 

•  Two  sets  of  your  fingerprints  and.  if 
you  are  married,  two  sets  of  your 
spouse's  fingerprints,  on  Form  FD-258; 

•  Evidence  of  your  age  and  U.S. 
citizenship  (see  General  Evidence): 

•  If  you  are  married,  file  a  copy  of 
your  marriage  certificate,  and,  if  either 
of  you  were  married  before,  copies  of 
documents  showing  that  each  prior 
marriage  was  legally  terminated; 

•  An  original,  valid  home  study, 
conducted  by,  and  with  the  favorable 
recommendation  of,  either  an  agency  of 
the  state  the  child  will  live  in,  or,  an 
agency  authorized  by  that  state  to 
conduct  such  a  study,  or  in  the  case  of  a 
child  adopted  abroad,  an  appropriate 
public  or  a  private  adoption  agency 
licensed  in  the  U.S. 

The  home  study  must  include: 

•  A  factual  evaluation  of  the 
financial,  physical,  mental,  and  moral 
capabilities  of  the  prospective  parent  or 
parents  to  rear  and  educate  the  child 
properly: 

•  A  detailed  description  of  the  living 
accommodations  where  the  prospective 


parent  or  parents  oirrently  reside,  and 
where  the  child  will  live,  if  known; 

•  A  statement  recommending  the 
adoption,  signed  by  an  official  of  the 
responsible  state  agency  in  the  state  of 
the  child's  proposed  residence  or  agency 
authorized  by  that  state  if  the  child  will 
be  adopted  in  the  U.S.,  or  by  an  official 
of  an  appropriate  public  or  private 
adoption  agency  licensed  in  any  state  in 
the  U.S.,  if  the  diild  has  been  adopted 
abroad. 

If  this  advance  processing  application 
is  approved,  the  subsequent  petition  to 
prove  the  child  is  an  orphan  must  be 
filed  with: 

•  A  copy  the  child's  birth  certificate, 
or,  if  a  certificate  is  not  available,  other 
proof  of  the  child's  age  and  parentage; 

•  Copies  of  any  death  certificates  of 
the  child's  parent(s): 

•  If  the  child  has  only  one  parent, 
copies  of  evidence  he  or  she  is 
incapable  of  providing  for  the  child,  and 
original  evidence  he  or  she  has 
irrevocably  released  the  child  for 
emigration  and  adoption: 

•  A  copy  of  the  adoption  decree,  if  the 
child  has  been  adopted  abroad: 

•  If  the  orphan  is  to  be  adopted  in  the 
U.S.,  file  evidence  you  have  complied 
with  any  pre-adoption  requirements  of 
the  state  where  the  child  will  live  unless 
they  cannot  be  complied  with  until  the 
child  arrives  in  the  U.S.;  and 

•  If  you  are  single,  file  evidence  that 
adoption  by  an  unmarried  person  is 
permitted  in  the  state  where  you  and  the 
child  will  live. 

Filing  for  an  orphan  with  a  single 
petition.  If  you  have  identified  a  child 
and  all  processing  will  be  completed  in 
the  U.S.,  file  your  petition  with  all  of  the 
evidence  listed  above  and  the  petition 
will  be  processed  in  one  step. 

General  Evidence 

Evidence  of  U.S.  citizenship.  If  you 
are  a  United  States  citizen,  you  must  file 
your  petition  with  evidence  of  your 
citizenship.  This  may  include: 

•  A  copy  of  your  birth  certificate  if 
you  were  bom  in  the  United  States; 

•  A  copy  of  your  naturalization 
certificate  or  certificate  of  citizenship 
issued  by  this  Service; 

•  A  copy  of  Form  FS-240,  Report  of 
Birth  Abroad  of  a  Citizen  of  the  United 
States,  issued  by  an  American  Consul 

•  A  copy  of  your  unexpired  U.S. 
passport;  or 

•  An  original  statement  from  a  U.S. 
consular  officer  verifying  that  your  are  a 
U.S.  citizen  with  a  valid  passport 

Evidence  of  permanent  residence.  If 
you  are  a  permanent  resident,  you  must 
file  your  petition  with  a  copy  of  your 
alien  registration  receipt  card,  copies  of 
your  passport  biographic  page  and  the 


page  showing  admission  as  a  permanent 
resident,  or  other  evidence  of  permanent 
resident  status  issued  by  INS. 

Evidence  of  refugee  or  asylee  status. 
If  you  are  an  asylee  or  refugee,  you  must 
submit  the  document  issued  by  this 
Service  showing  your  status. 

Change  of  name.  If  either  you  or  the 
person  you  are  filing  for  is  using  a  name 
other  than  that  shown  on  the  relevant 
documents,  you  must  file  your  petition 
with  copies  of  the  legal  documents  that 
made  the  change,  such  as  a  marriage 
certificate,  adoption  decree  or  court 
order. 

Non-Orphan  Adoption.  If  you  and  the 
person  you  are  filing  for  are  related  by 
adoption,  you  must  file  your  petition 
with  a  copy  of  the  adoption  decree(s) 
showing  the  adoption  took  place  before 
the  child  reached  16,  and  copies  of 
evidence  the  child  was  in  the  legal 
custody  of,  and  resided  with,  the 
parent(8)  who  adopted  him  or  her  for  at 
least  2  years  before  or  after  the 
adoption.  Legal  custody  may  only  be 
granted  by  a  court  or  other  agency 
expressly  given  that  authority  and  is 
usually  granted  at  the  time  of  the 
adoption. 

Stepparent-stepchild.  If  your  petition 
is  based  upon  a  stepparent-stepchild 
relationship,  you  must  file  your  petition 
with  a  copy  of  the  marriage  certificate  of 
the  stepparent  to  the  child's  natural 
parent  showing  that  the  marriage 
occurred  before  the  child's  18th 
birthday,  and  copies  of  documents 
showing  that  any  prior  marriages  were 
legally  terminated. 

Illegitimate  child.  If  your  petition  is 
based  upon  the  relationship  of  father 
and  child,  and  the  child  was  not 
legitimated  before  reaching  18,  you  must 
file  your  petition  with  copies  of  evidence 
that  a  bona  fide  parent-child 
relationship  existed  between  the  father 
and  the  child  before  the  child  reached 
21.  This  may  include  evidence  that  the 
father  lived  with  the  child,  supported 
him  or  her,  or  otherwise  showed 
continuing  parental  interest  in  the 
child's  welfare. 

Secondary  evidence.  All  of  the 
documents  listed  in  "Initial  Evidence" 
should  be  issued  by  the  civil  registrar, 
vital  statistics  office,  or  other  civil 
authority.  If  such  documents  are 
unavailable,  you  must  file  your  petition 
with  dociunentation  from  those 
authorities  to  establish  why  primary 
evidence  is  unavailable,  and  must  also 
submit  secondary  evidence  to  establish 
the  facts  in  question.  Submit  as  many 
types  of  secondary  evidence  as  possible 
to  verify  the  claimed  relationship.  Listed 
below  are  some  types  of  secondary 
evidence.  Any  evidence  submitted  must 
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contain  enough  information  (birth  dates, 
parents'  names,  etc.)  to  establish  the 
event  you  are  trying  to  prove. 

•  Baptismal  certificate.  A  certificate 
under  the  seal  of  the  church  where  the 
baptism  occurred  within  two  months 
after  birth  showing  date  and  place  of  the 
child's  birth,  date  of  baptism,  and  the 
names  of  the  child's  parents. 

•  School  record.  A  letter  from  the 
school  authority  (preferably  from  the 
first  school],  showing  the  date  of 
admission  to  the  school,  child's  date  of 
birth  or  age  at  that  time,  place  of  birth, 
and  the  names  and  places  of  birth  of 
parents,  if  shown  in  the  school  records. 

•  Census  record.  State  or  federal 
census  record  showing  the  name(8]  and 
place(8)  of  birth,  and  date(8)  of  birth  or 
age(s)  of  the  person(s)  listed. 

If  all  forms  of  primary  and  secondary 
evidence  are  unavailable,  you  must  file 
your  petition  with  original  evidence  to 
establish  such  unavailability,  and  also 
submit  at  least  2  affidavits  sworn  to,  or 
affirmed,  by  persons  who  were  living  at 
the  time,  and  have  direct  personal 
knowledge  of  the  event  you  are  trying  to 
prove  (date  and  place  of  birth,  marriage, 
death,  etc.).  These  persons  may  be 
relatives  and  need  not  be  citizens  of  the 
United  States.  Each  affidavit  should  give 
the  person's  full  name  and  address,  date 
and  place  of  birth,  and  any  relationship 
to  you.  Each  affidavit  must  also  fully 
describe  the  circumstances  or  event  in 
question,  and  fully  explain  how  he  or 
she  acquired  knowledge  of  the  event. 

Photos.  If  you  are  petitioning  for  your 
spouse  or  nance(e).  you  must  submit  2 
identical  natural  color  photographs  of 
yourself  and  2  of  your  spouse  or 
fiance(e).  The  photos  must  have  been 
taken  within  30  days  of  this  petition. 
They  must  have  a  white  background,  be 
unmounted,  printed  on  thin  paper  and 
be  glossy  and  unretouched.  They  should 
show  a  three-quarter  frontal  profile 
showing  the  right  side  of  your  face,  with 
your  right  ear  visible  and  with  your 
head  bare  (unless  you  are  wearing  a 
headdress  as  required  by  a  religious 
order  of  which  you  are  a  member).  The 
photos  should  be  no  larger  than  2X2 
inches,  with  the  distance  from  the  top  of 
the  head  to  just  below  the  chin  about  1 
and  y*  inches.  Lightly  print  the  name 
and  any  A#  on  the  back  of  each  photo 
with  a  pencil. 

Translations.  Any  foreign  language 
document  must  be  accompanied  by  a 
full  English  translation  which  the 
translator  has  certified  complete  and  as 
correct,  and  by  the  translator's 
certification  that  be  or  she  is  competent 
to  translate  from  the  foreign  language 
into  English. 

Copies.  If  these  instructions  state  that 
a  copy  of  a  document  may  be  filed  with 
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this  petition,  and  you  choose  to  send  us 
the  original,  we  may  keep  that  original 
for  our  records. 

Where  To  File 

Petition  for  relative  orfiance(e).  If 
you  are  filing  a  relative  petition  with  an 
application  to  adjust  status  on  Form  I- 
485,  file  them  both  at  your  local  INS 
office.  In  all  other  instances  file  a 
petition  for  a  relative,  and  any  petition 
for  a  fiance(e),  as  follows: 

If  you  live  in  Connecticut  Delaware, 
District  of  Columbia,  Maine,  Maryland. 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Puerto 
Rico,  Rhode  Island,  Vermont,  Virgin 
Islands,  Virginia,  or  West  Virginia,  mail 
this  petition  to:  USINS  Eastern  Service 
Center,  75  Lower  Welden  Street,  St. 
Albans.  VT  05479. 

If  you  live  in  Alabama.  Arkansas. 
Florida.  Georgia.  Kentucky,  Louisiana. 
Mississippi.  New  Mexico.  North 
Carolina.  Oklahoma,  South  Carolina. 
Tennessee,  or  Texas,  mail  this  petition 
to:  USINS  Southern  Service  Center,  P.O. 
Box  152122,  Dept.  A,  Irving  TX  75015- 
2122. 

If  you  live  in  Arizona,  California. 
Guam,  Hawaii,  or  Nevada,  mail  this 
petition  to:  USINS  Western  Service 
Center,  P.O.  Box  30040.  Laguna  Niguel. 
CA  92607-0040. 

If  you  hve  elsewhere  in  the  U.S..  mail 
this  petition  to:  USINS  Northern  Service 
Center.  100  Centennial  Mall  North, 
Room,  B-26,  Lincoln,  NE  68508. 

If  you  live  outside  the  U.S.,  you  may 
mail  your  petition  to  the  INS  Service 
Center,  listed  above,  which  has 
jurisdiction  over  the  last  place  you  lived 
in  the  U.S.,  or  you  may  file  if  at  the  INS 
overseas  office  which  has  jurisdiction 
over  where  you  now  live.  You  may 
inquire  at  a  U.S.  consulate  for  the 
address  of  the  appropriate  INS  overseas 
office. 

Petition  for  an  Orphan.  If  you  live  in 
the  U.S.,  file  your  petition  at  the  local 
INS  office  which  has  jurisdiction  over 
where  you  live.  If  you  now  live  in 
Canada,  file  your  petition  at  the  local 
INS  office  which  has  jurisdiction  over 
where  you  and  the  child  will  live  in  the 
U.S.  If  you  now  live  outside  the  U.S.  or 
Canada,  you  may  file  your  petition  at 
the  local  INS  office  which  has 
jurisdiction  over  where  you  and  the 
child  will  live  in  the  U.S.,  or  you  may  file 
your  petition  with  the  overseas  office  of 
this  Service  which  has  jurisdiction  over 
where  you  now  live.  You  may  inquire  at 
a  U.S.  consulate  for  the  address  of  the 
appropriate  INS  overseas  office. 

If  an  advance  processing  application 
is  approved,  the  petition  may  be  filed  at 
the  same  Service  office,  or  it  may  be 
filed  at  the  appropriate  INS  overseas 


office,  or,  in  some  instances,  at  the  U.S. 
consulate  which  has  jurisdiction  over 
the  place  the  child  now  lives. 

Fm 

If  you  are  filing  a  petition  for  • 
relative  or  finance(e).  the  fee  is  $75.00.  If 
you  are  filing  a  single  orphan  petition,  or 
an  advance  processing  application  for 
an  orphan,  the  fee  is  $140.00.  There  is  no 
fee  for  a  subsequent  petition  for  a 
named  orphan  based  on  an  approved 
advance  processing  application. 

The  fee  must  be  submitted  in  the 
exact  amount  It  cannot  be  refunded.  DO 
NOT  MAIL  CASH.  AU  checks  and 
money  orders  must  be  drawn  on  a  bank 
or  other  institution  located  in  the  United 
States  and  must  be  payable  in  United 
States  currency.  The  check  or  money 
order  should  be  made  payable  to  the 
Immigration  and  Naturalization  Service, 
except  that 

•  If  you  live  in  Guam,  and  are  filing 
this  application  in  Guam,  make  your 
check  or  money  order  payable  to  the 
"Treasurer.  Guam." 

•  If  you  live  in  the  Virgin  Islands,  and 
are  filing  this  application  in  the  Virgin 
Islands,  make  your  check  or  money 
order  payable  to  the  "Commissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to 
collection.  An  uncollected  check  will 
render  the  application  and  any 
document  issued  invalid.  A  charge  of 
$5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Processing  Infonnatioa 

Rejection.  Any  petition  that  is  not 
signed,  or  is  not  accompanied  by  the 
correct  fee,  will  be  rejected  with  a 
notice  that  the  petition  is  deficient.  You 
may  correct  the  deficiency  and  resubmit 
the  petition.  However,  a  petition  is  not 
considered  properly  filed  until  accepted 
by  the  Service. 

Initial  processing.  Once  a  petition  has 
been  accepted,  it  will  be  checked  for 
completeness,  including  submission  of 
the  required  initial  evidence.  If  you  do 
not  completely  fill  out  the  form,  or  file  if 
without  required  initial  evidence,  you 
will  not  establish  a  basis  for  eligibility, 
and  we  may  deny  your  petition. 

Requests  for  more  information  or 
interview.  We  may  request  more 
information  or  evidence,  or  we  may 
request  that  you  appear  at  an  INS  office 
for  an  interview.  We  may  also  request 
that  you  submit  the  originals  of  any 
copy.  We  will  return  these  originals 
when  they  are  no  longer  required. 

Decision.  If  you  establish  that  the 
person  you  are  filing  for  qualifies  for  the 
classification  requested,  you  petition 
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will  be  approved.  If  you  do  not  establish 
eligibility,  the  petition  will  be  denied. 
You  will  be  notified  in  writing  of  the 
decision. 

Meaning  of  a  Petition 

The  filing  or  approval  of  your  petition 
does  not  authorize  the  person  you  filed 
for  to  enter  or  remain  in  the  United 
States  or  grant  employment 
authorization.  Approval  of  a  petition 
establishes  a  basis  for  the  person  to 
apply  for  a  visa  or  for  adjustment  of 
status,  or  for  the  issuance  of  travel 
documents  in  the  case  of  the  spouse  and 
children  of  a  refugee  or  asylee.  A 
petition  for  a  relative  also  gives  the 
relative  a  place  in  line  for  a  visa  behind 
others  with  approved  petitions  for  the 
same  classification.  The  place  in  line  is 
determined  by  the  priority  date  of  the 
petition,  which  is  the  date  it  was 
properly  filed.  (There  is  no  waiting  hne 
for  a  person  applying  based  on  an 
approved  petition  for  a  U.S.  citizen's 
spouse,  parent  or  unmarried  son  or 
daughter  who  is  less  than  21  years  old.) 

Based  on  an  approved  petition  the 
person  can,  when  his  or  her  place  in  line 
is  reached,  apply  for  a  visa,  or,  if  he  or 
she  is  already  in  the  U.S.,  he  or  she  may 
be  able  to  apply  to  adjust  status  instead 
of  traveling  abroad  to  apply  for  an 
immigrant  visa.  For  information  about 
whether  a  person  who  is  already  in  the 
U.S.  can  apply  for  adjustment  of  status, 
see  Form  1-485. 

Processing  After  Approval 

Petition  for  Relative.  Your  approved 
petition  will  be  sent  to  the  Department 
of  State  for  forwarding  to  the 
appropriate  U.S.  Consulate.  If  you  are  a 


U.S.  citizen  or  permanent  resident  and 
you  indicate  in  your  petition  that  the 
person  you  are  filing  for  Is  already  in  the 
U.S.  and  will  apply  to  adjust  his  or  her 
status  to  permanent  resident,  and  if  he 
or  she  appears  eligible  to  adjust  based 
on  the  information  in  the  petition,  we 
will  keep  the  petition  on  file  and  notify 
you  to  have  him  or  her  file  Form  1-485.  If 
he  or  she  does  not  appear  eligible  to 
adjust  we  will  send  the  petition  to  the 
Department  of  State  to  be  forwarded  to 
the  designated  U.S.  Consulate. 

Petition  for  Fiancefe).  Your  approved 
petition  will  be  sent  to  the  Department 
of  State  for  forwarding  to  the 
appropriate  U.S.  Consulate.  If  the 
consulate  issues  a  visa,  and  your 
fiance{e)  is  admitted,  he  or  she  will  be 
admitted  for  90  days.  His  or  her  status 
will  expire  at  the  end  of  that  time  unless 
within  that  period  the  two  of  you  marry, 
and,  based  on  the  marriage,  he  or  she 
files  an  application  to  adjust  on  Form  I- 
485. 

Petition  for  Orphan.  An  approved 
advance  processing  application  will  be 
held  for  one  year  and  a  separate  petition 
which  includes  the  evidence  relating  to 
the  child  must  be  filed  within  that  year. 
Any  other  approved  orphan  petition  will 
be  forwarded  to  the  Department  of  State 
for  forwarding  to  the  appropriate  U.S. 
consulate. 

Penalties 

If  you  knowingly  and  willfully  falsify 
or  conceal  a  material  fact  or  submit  a 
false  document  with  this  request,  we 
will  deny  the  benefit  you  are  filing  for, 
and  may  deny  any  other  immigration 
benefit.  In  addition,  you  will  face  severe 


penalties  provided  by  law,  and  may  be 
subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this 
form,  and  associated  evidence,  to 
determine  if  you  have  established 
eligibility  for  the  immigration  benefit 
you  are  filing  for.  Our  legal  right  to  ask 
for  this  information  is  in  8  USC 1154, 
1157  and  1158.  We  may  provide  this 
information  to  other  government 
agencies.  Failure  to  provide  this 
information,  and  any  requested 
evidence,  may  delay  a  final  decision  or 
result  in  denial  of  your  request. 

Paperwork  Reduction  Act  Notice 

We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be 
easily  understood,  and  which  impose 
the  least  possible  burden  on  you  to 
provide  us  with  information.  Often  this 
is  difficult  because  some  immigration 
laws  are  very  complex.  The  estimated 
average  time  to  complete  find  file  this 
application  is  as  follows:  (1)  20  minutes 
to  learn  about  the  law  and  form;  (2)  25 
minutes  to  complete  the  form;  and  (3) 
110  minutes  to  assemble  and  file  the 
petition;  for  a  total  estimated  average  of 
2  hours  and  35  minutes  per  petition.  If 
you  have  comments  regarding  the 
accuracy  of  this  estimate,  or  suggestions 
for  making  this  form  simpler,  you  can 
write  to  both  the  Immigration  and 
Naturalization  Service,  425 1  Street. 
N.W..  Room  5304.  Washington,  D.C. 
20536;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project,  OMB  No.  1115-XXXX. 
Washington.  D.C.  20503 

BILUNQ  COOe  4410-10-M 


UMI 


Federal  Register  /  Vol.  56.  No.  193  /  Friday.  October  4, 1991  /  Notices 


50381 


U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


DRAFT 


OMBfinS-XXXX 


Immigrant  Petition  for  Relative.  Fianceje)  or  Orphan 


START  HERE  •  Please  Type  or  Print 


Part    1.      Information    about    you.       The  Un.ted  states  CUMn.  pennanent 
resident,  refugee  or  asylee  Wing  this  petition. 


Family 
Name 


AddreM  -  C/O: 


Given 
Name 


Middle 
Inrtial 


Street  Number 
and  Name 


City 


Country 


State  or 
Province 


Apt 

0 


Social  Secunty 

# 


A 

« 


2IP/Postal 
Code 


Natura)i23lion 
Certificate  # 


Part  2.    Petition  Type  (check  one). 


I  am  a  citizen  of  the  United  Sutet  and  am  petitioning  tor 

a.      D     my  spouse 

my  unmarried  son  or  daughter  who  is  less  than  21  years  old 
my  unmarried  son  or  daughter  iwho  is  21  years  old  or  older 
my  mamed  son  or  daughter 
my  parent 
my  sister  or  Ixother 
my  fiance  or  tiancee 
a  specific  named  orphan  m  one  petition 
an  advanced  processing  application  for  an  orphan     ^ 
•  named  orphan  based  on  an  approved  advance  processing  application 
I  am  a  Permanent  itesident  or  Conditional  Resident  and  am  petitioning  for: 

k.     D     "»¥  spouse 

L      O    (Dy  unmamed  son  or  daughter  who  « less  lh»t  21  yevs  old 

m.     □     my  unmamed  son  or  daughter  who  is  21  years  old  or  older 
I  now  ttoM  RefuQM  or  Asytee  ctstut  In  the  U.S.  and  am  petitioning  for 

a      Q     my  spouse 

o.      □     my  unmarried  son  or  daughter  who  IS  less  than  21  years  old 


b. 
c. 
d. 

e. 
t. 

0- 
h. 
i. 


D 

a 

D 
D 
D 
D 
D 
D 
O 


Part  3. 

Information  about  the  person  you  are  filing  for 

F«TMly 
l^ame 

Addran    C/O: 

Given 
Nwne 

Middle 
Imtiai 

Street  Number 
arxl  Uame 


City 


Stale  or 
Province 


Apt 

# 


uo 

ontry 

ZiP/Postd 
Code 

Date  ol  B«ih 
(Monih/Oay/Year) 

Country 
oiBwtfi 

Social  Secunty 

A 

If  in 
tt)e 

Dale  of  Arnval 
(Month/Day/Vear) 

1-94 

U.S. 

Current  Immigration 
Status 

Expires  on 
(Mom/DayiOrear) 

Form  H30  (Rev.  11/01/91)  N 


ConOmied  on  back. 


FOR  INS  USE  ONI  V 

Returned 

Rece^jt 

Resubmitted 

RekxSent 

RelocRec'd 

Intsrviowed 

n  Beneficiary 
D  Peuiionef 

frte  Aav^ewetf 

n  Beneficiary 
n  PeUhonor 

n  204(a)(2)(A)  Resoivod 
D  204(Q)  Resolved 
D  1-485  Concurrently 
Filod 

CiasaiflcMon 

201(b)      D  spouse       D  Child  D  Parent 
D  203(aMl)  USC-Unmamod  Son.  Daughter 
203(a)(2)(A)  LPR  Spouse.  Child 

D  General      Q  Leg  Deov. 
D  203(a)(2)(B)  LPR  -  Unmamed  Son, 

Daughter 
D  203(a)(3)  use  •  Marred  Son.  Daughter 
n  203(a)(4)    use  -  Sibling 
D  '^lancoe      Q  207(c)        Q  208(c) 
Oip»»an     D  Ful  App.     □  Adv.  Proc.  App. 
D  Pet-  Based  on  Appi.  Adv.  Proc  App. 

Priortty  Date 

Consulate 

Action  Block 

To  Bo  Complotod  by 
Aftomoy  or  R9pr9$t>tativ,  If  any 

n     Fa  m  box  If  0-28  is  attached  to  represent 
the  applicant 

VOLAG« 

ATTY  SUtIo                                                          1 
License  #                                                        | 
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a 

D 

b. 

D 

c. 

D 

d. 

D 

e. 

D 

f. 

D 

Part    4.  My  Immigration  status. 

A.     Documentauon  -  Check  one  box. 

I  am  a  Untted  State*  Citizen.  Attached  is  a  copy  o<: 

my  butt  certificate  showing  i  was  txxn  in  the  United  Stales 
my  naturalizatKxi  certificate 
my  citizenship  certificate 
my  United  Stales  Passport 
my  United  States  citizen  1.0.  Card 

my  Report  ol  Birth  Atxoad  ol  a  Citaen  of  the  USA  (FS  240) 
I  an  a  United  State*  Citizen. 

fl.      □     I  do  not  have  any  of  the  above  documents, 
documentation. 
I  am  a  Pennanent  Resident  or  Conditional- Resident  of  the  United  States. 

h.      n     Attached  is  a  copy  of  my  Alien  Registration  Card  or  other  evidence  of  that  status. 
I  now  hold  U.S.  Refugee  or  Asylee  status. 

I.       n     Attached  is  a  copy  of  the  INS  document  issued  to  me  showing  my  status  and  any  expiration  date. 
Have  you  ever  surrendered,  renounced,  abandoned  or  othennnse  given  up  the  status  claimed  above,  or  has  such  status  expired  or  ever  been  revoked  or 
otherwise  taken  away  by  the  U.S.  government? 

□     No  n     Yes  (explain  on  separate  paper)  


Attached  is  a  wntten  explanation  d  my  claim  to  citizenship  and  copies  of  supporting 


Part    5.  Processing  Information. 


At  nght  give  the  US.  Consulate  you 
want  notified  if  this  petition  is  approved 
and  adjustment  of  status  cannot  be 
applied  for  or  granted. 


Amencan  Consulate  al  (City) 


Country 


If  you  gave  a  US  address  m  Part  3.. 
give  the  person's  foreign  address  at  the 
nghi  If  his/her  native  alphabet  does 
not  use  Roman  letters,  print  his/her 
name  and  foreign  address  in  the  native 
alphabet.        


Name 


Address 


Are   you    filing   any   other   relative 
petitions  with  this  one? 


D    No 


D     Yes  -  How  many? 


D.  If  the   person   you   are  filing  for  in 
exclusion  or  deportation  proceedings? D     No 

E.  Old    you    receive    permanent    or 
conditional  resident  status  within  the 

past  five  years  tiased  on  marriaQC? D     No 


n     Yes  -  explain  on  separate  paper 


n     Ves  -  explain  on  separate  paper 


Part  6.  Signature.  Read  the  information  on  penalties  in  the  instructions  before  coitipteung  this  section.  If  you  are  going  to  lilo  this  poUbon  at  an 
INS  office  m  the  United  Slates,  sign  below.  If  you  are  going  to  file  it  at  an  American  Consulate  or  INS  office  overseas,  sign  in  front  of  a  U.S.  INS  ot  consular 
officer.  If  you  are  filing  an  orphan  petition  and  you  are  mamed.  your  spouse  must  also  sign  this  petition. 


I  certify  or  if  outside  the  United  Slates,  I  swear  or  affirm,  under  penalty  o«  penury  under  the  laws  of  ttie  United  Stales  ol  America,  that  this  petition,  and  the 
evidence  submitted  with  it.  is  all  true  and  correct.  I  authorize  the  release  of  any  mlormation  from  my  record  which  the  Immigralon  and  Naturalization  Service 
needs  to  determine  eligibility  for  the  benefit  I  am  seeking. 


Signature 


Print  Name 


Date 


SignaturB  or  INS  or 
Consular  Official 


PnntName 


Date 


P/ease  Wota-    You  must  anach  one  supplement  to  this  petition.    If  you  do  not  complelely  fill  out  this  form  and  the  supplement,  or  fail  to  submit  required 
documents  listed  in  the  instructions,  your  relative  cannot  be  found  eligible  for  the  requested  document  and  this  application  will  have  to  be  domed. 


Part  7.     Signature  of  person  preparing  form  if  otiier  than  above,  (sign  below) 


I  declare  thai  I  prepared  this  appticalion  at  itie  request  ol  Ihe  atiove  person  and  n  is  based  on  all  mlormaiion  ol  which  I  have  knowledge. 
Signature  PnntName  Date 


UMI 


Firm  Name 
and  Address 


or  AFT 
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II 


U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


DRAFT 


Spouse/Rar>ce(e) 

Supplement  to  Form  1-130 


Section  1.  Additional  Information  at>out  you.  (The  U.S.  Otlzen.  permanent  resident,  refugee  or  asylee) 

Family  Name 


Given  Name 


Ust  aU  ottw  names  ued  (i.e.  maiden  name,  aliases) 


Sex: 


D    Male        n    Female 
Educaiioa  Did  you  graduate  from  High  SchooT? 


Initial 


Home  Phone 
( ) 


Number  o(  Poor  marriages: 

D    None  n    One         H    T«w 


Dale  a(  Birth 
Uonth/ctaylyear 


Worti  Phone 
(  ) 


Country  of  Binh 


□    Yes 


D    No 


What  18  your  current  general  occupation?  (check  one): 
D    Professional  with  at  least  a  t>achelor'8  degree 

□  Retail,  food  service  or  other  service 

□  Manufacturing  or  construction 


Do  you  have  a  iMChelor's  degree? 

n  ves         n  No 


D    Three  or  irwre  ■  How  rtwiy? 


Section  2.  information  about  your  spouse  or  fiance(e). 


G   Clerical 

□    Homemaker  or  not  currently  employer 

n    Other  (specify): 


Family  Name 


Given  t^ame 


Lost  all  other  names  used  (i.e.  ntaiden  name,  aliases) 


Sex: 


D    Male        n    Female 
Educabon: 


Initial 


Home  Phone 
(  ) 


Did  you  graduate  from  High  SchooT? 
□    YQ"  n    No 


Number  of  Pnor  mamages: 

D    None D    One        D   Two 


Date  of  Birth 
Monlh/day/year 


Work  Phone 
(  > 


Country  of  Birth 


Whal  is  your  current  general  occupation?  (check  one): 
O    Professional  with  at  least  a  bachetor's  degree 
□    Retad,  food  service  or  other  service 

n     Manulacturing  or  construction 


Do  you  have  a  bachelor's  degree? 
□   >^««  n    No 


□    Three  or  more  •  How  many? 


n    Clencal 

O    Homemaker  or  not  currently  employer 

n    Other  (specify): 


Section  3.  Sons  and  daugitters. 

List  all  your  sons  and  daughters  and  aw  those  of  your  spouse/fiance(e).  Start  with  the  younQost.  II  nocossary.  continue  on  separate  paper. 
a.      Name 


Date  of  Birth 


b.     Name 


Parent 


Date  of  Birth 


c.     Name 


Parent 


Date  of  Birth 


d.     Name 


Parent 
□    Me 


Date  of  Birth 


Name 


Parent 


Date  ol  Birth 


Name 


Parent 
□   Me 


Date  ol  Birth 


Parent 
n   Me 


D    Spouse/Fiance(e) 


□    Spouse/Fianc8(e) 


D    Spouse/Fiance(e) 


D   Spouse/Fiance(e) 


D    Spouse/Fiance(e) 


D    Spouse^iancete) 


A# 


D    Both 


A# 


D    Both 


A* 


D    Both 


A# 


D    Both 


A# 


n  Boft 


A« 


□    ^ 


Livmg  with  you? 

D    Yes  n    No 


Living  with  you? 


D    No 


Living  with  you? 

D    Ves  D    No 


Living  with  you? 

□  Y°«         n  No 


Ljvmg  imth  you? 

D    Yes  n    No 


Living  with  you? 

n  Ve« 


□   No 


Form  i-130  Supplement  A  (11/01/91) 
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Section  4.  Information  about  your  marriage  or  engag< 


9nenl «      * 


H 


H 
Marmd 


N 

Marrwd 

or 
Engaged 


We  first  met  on 


Mtalra(«ne(on 


We  «i«ere  engaged  on 


We  wore  framed  on 


Type  o(  Ceremony 

r~l    Religious 


n    Civil 


n   None 


Wemtendto. 

(Check  one) 

f~|    Uve  together  m  a  home  or  apartment 

|~|    Live  together  with  my  family 

□  Live  together  wrth  my  spouae's  lamity 
[~~1    Ljve  together  with  non- relatives 

□  U»e  separatety  trom  each  other 


We  last  saw  one  another  on 


How  often  do  you  coinmuniGiie? 


We  were  mamed  m  (City.  U.S.  stale,  or  country) 


We  are: 

n    Now  living  together 


ri    Not  living  together 


We  now  have  the  foDownno  loim  financial  assets  or  contracts 
(check  all  that  apply) 

□  Checking  and/or  Savings  account 
Q    Lease  for  apartment  we  occupy 

□  ((Mortgage  tor  home  we  occupy 

□  Credit  cards 

n    Consumer  Loarw ^^_^__^___^^^_.^ 


List  three  people  (such  as  relatives,  friends,  neighbors,  co-worttefs. 

and  oinpJoyefs)  who  l«now  ol  yoof  relationship. 

a.     Name 

Relationship 

How  long  known? 

Address 

Phone  Number 
(               ) 

b.     Name 

Relationship 

How  kxig  known? 

Address 

Phone  Number 
(               ) 

c.     Name 

Relationship 

How  kxig  known? 

Address 

Phone  Nuiiitser 
(               ) 

Ust  your  last  Uto  marriages  (yoo  being  the  U.S.  citizen,  permaneet  resident,  refugee  or  asylee  in  Part  1) 


a     Name 


Ended  by  (divorce,  death,  etc.) 


Name 


Ended  by  (divorce,  death,  etc.) 


Marnedon 


Ended  on 


Old  he/she  immigrate  based  on  this  marriage? 
D    Yes D    No 


Married  on 


Ended  on 


Did  he/she  immigrate  based  on  this  marriage? 
n    Yes  n    No 


Have  you  ever  visited  you  cunent  spouse/fiance(e)'s  home  country?            Q 

Yes         D    No 

Have  you  ever  filed  another  petition 
forhinVher?             D    Yes          O    No 

If  yes,  give  date. 

INS  Office 

FilO# 

Oocisiuo 

Has  he/she  ever  been  deported  or  excluded  from  the  United  States,  or  is  he/she  now  in  proceedings? 
n    No           n    Yes-  excluded          D    Yes  -  Deported                D    Yes  -  m  proceect.ngs 

Date(s) 

Place 

Section  5  .  Signature  ol  spouse   if  your  spouse  isnlhe  united  States,  he  or  she  must  sign  below. 


I  certify,  under  penalty  ol  perjury  under  the  laws  of  the  United  Stales  of  America,  thai  the  above  information  is  Uue  and  correct. .  i  auUionzc  Ifio  release  of 

any  information  from  my  records  which  tho  Immigration  and  Naluraiization  Service  needs  to  determine  eligibility  lor  the  benefit  sought. 

Signature  Print  Name  Date 


DR 


^L' 


UMI 
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50385 


DRAFT 


Other  Relative  (Son,  Daughter  or  Parent) 

Supplement  to  Form  1-130 


ThM 
petition 
iefitod 
by; 


Kator 


Family  Name 


Ust  all  other  names  used  (i.e.  maiden  name,  aliases) 


Family  Name 


Given  Name 


Irabal 


Dateof  Birtti 
MoftthldaylYBar 


Given  Name 


Iniiial 


Section  2.  Additional  Information  about  the  person  I  am  filing  for. 

Ust  all  other  names  used  (i.e.  maiden  name,  abases) 


Nanrte  o(  He/Her  Current  or  Last  Spouse 


Is  this  person  mamed? 
□  ^«         Hno 


Sex 

D    Male 


List  aa  itw  Children  of  the  person  you  are  filing  tor.  If  necessvy.  continue  on  sepwale  paper. 


D  Female 


Name 


Date 
of  Birth 


2.     Name 


Date 
ofBidh 


3.     Name 


Dale 
o(  Birth 


Name 


Dale 
of  Birth 


5.     Name 


Dale 

of  Birth 


Section  3.  Complete  only  if  filing  for  your  parent 


The  person  I  am  fihng  for  «  my;  (check  one} 
Q    biological  mother 

btological  father  who  was  man^ied  to  my  mother  when  I  was  bom. 

biological  lather  who  was  not  married  to  my  mother  when  I  was  bora 

adoptive  parent       1)     did  the  adoption  occur  before  yourl  6th  birthday? 

, ,  2)     did  he/she  have  custody  of  you  for  at  leasl  2  years  after  the  adoption? 

I  i  3)     did  you  kve  with  him/her  for  at  least  2  years  after  the  adoption? 

stepparent  based  on  nnarnage  to  my  parent  whrh  occurred  before  my  I8th  birthday. 

parent  based  on  arcumstances  not  descnbed  above  (explain  m  detail  on  separate  paper) 


D 
D 
D 


n 

D 


UJ^ Q. 


Did  yoo  gan  pefmanent  residonce  through  adoption? 

Section  4.  Complete  only  if  filing  for  your  son  or  daughter. 


No 


I  am  this  persons:  (check  one) 
Q   bnlogicat  mother 

biological  father  who  was  marned  to  his/her  mother  when  he/she  was  bom. 
biological  father  who  was  not  mamed  to  his/her  mother  «»hen  he/she  was  bom. 
•itoptive  parent       i)     did  the  adoption  occur  before  his/her  I6ih  birthday? 

2)     did  you  have  custody  of  him/her  tor  at  least  2  years  alter  the  adoption? 
{  3)     did  he/she  live  with  you  for  at  least  2  yews  alter  the  adoption? 

stepparent  based  on  marnage  to  his/her  parent  which  occurred  before  his/her  I8th  b»1hday. 
parent  based  on  circumstances  not  descnbed  above  (explawi  m  detail  on  separate  (taper) 


D 
D 
D 


D 

D 


Section  5.  Complete  only  If  filing  for  your  brother  or  sister. 


The  person  I  am  filing  for  and  I  have:  (check  one) 
□    The  same  tvw  parents 


□   The  same  mother 


h 

Form  1-130  Supplement  B  (11/01/91) 


Supplement  C  on  Back 


HomePtKine 
( 


Sex 

D  Male 


Date  of  Binh 
Monthiday'vear 


□  Female 


Has  he/she  been  mamed  before? 
□^«  Hno 


(If  any) 


A« 

(If  any) 


A* 
(If  any) 


A« 

(If  any) 


A« 

(If  any) 


A« 

(if  any) 


□ 

Yes 

□ 

No 

D 

Yes 

□ 

No 

D 

Yes 

D 

No 

D    Yes 

□   No 

□   Yes 

□    No 

□    Yes 

□    No 

□    The  same  father 
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DflAFT 


Oiphan 

Sup)ptement  to  Form  1-130 


Section  1.  Additional  Information  at>out  You. 


Fannty  Name 


GivwiName 


InM 


Home  Phone 
( ) 


List  all  other  names  used  (i.a  maiden  name,  akases) 


Worii  Phone 
(  ) 


Dale  of  Birtn 
Month, dav.'vear 


Are  you  mamed? 


Nuinber  oi  Pnor  Marriages 


n  No 


How  many  children  do  you 
(and  your  spouse)  have? 


N«ne  and  Address  o)  orgariuation  or  individual  assisting  in  locabng  an  orphan  lor  this  petition. 


Have  you  («id/or  your  spouse)  ever  delore  filed  a  petition  lor  a  toreign  orphan?  It  yes,  attach  a  copy  of  the  INS  0t!Cision(s).  or  give  the  date.  INS  office. 
File  I  and  decision  on  a  separate  paper  (71    ^es  Q    No 


Section  Z  Information  about  My  Husband  or  Wife.    Complete  if  married. 

l.astName 

Given  Name 

Irwial 

Dateol&rth 
Month.dayyear 

Ljst  AH  Other  Names  Used  (i  e  maiden  name,  aliases) 

A« 

(rfany) 

Number  of  Prior 
Marriages 

Are  you  rx>w  Irving  together? 
n    Ves  D    No 


Do  you  arxl  this  spouse  intend  to  (Ointly  adopt? 
n    Ves  D    No 


If  you  answer  "no"  to  either  question. 
explain  in  detail  on  separate  paper 


Section  3.  Complete  only  If  filing  for  an  unnamed  orphan. 


How  many  children  do  you  plan  to  adopt  at  this  time? 


Oo  you  (and/or  your  spouse)  plan  to  travel  abroad  to  locate  or  adopt  a  child? 
D    Yes  D    No 


WiH  the  adoption  tx  completed  atxoad? 
D    Ves n    No 


If  yes,  grve  departure  date. 


Section  4.  Complete  only  if  filing  for  a  named  orphan 

• 

Last  Name  of  Child 

Given  Name 

Initial 

Date  ol  Birth 
Month.dayyear 

Ust  all  other  names  used  (i.e.  maiden  name,  aliases)                            Sex 

D    Male 

□    Female 

Country  of 
Birth 

ThechM: 

□    Has  no  surviving  parents 


□    has  a  sole  or  gwgte  surviving  parem       (Explawi  the  loss  or  absence  of  parents  on  separate  paper  l 


Artswer  the  toHownng  questions.  It  your  answer  is  yes,  attach  a  separate  explanatioa 


1.     If  there  IS  a  sole  or  single  surviving  parent,  has  he/she  irroyocat)ly  released  the  child  for  emigration  and 

adoption,  (attach  a  copy  of  the  release.)  l_l    V^ U    ^ 


2.     Is  that  irrevocatite  release  limited  to  you  (and/or  your  spouse)? 


D    Ves 


n    No 


3.     Does  this  child  have  any  physK^al  or  mental  affliction? 


D    Yes 


D    No 


4.     Are  either  you  (or  your  spouse)  related  to  this  child? 


D    Yes 


D    No 


Is  this  child  living  with  her/her  parent  or  other  family  members? 

II  you  answered  no  above,  is  this  child  living  in  an  orphanzige? 


D    Yes 
n    Yes 


Have  you  (and  your  spouse)  already  adopted  this  child?  (if  yes.  given  dale  and  place  in  explanation) 
If  you  have  adopted  this  child,  did  you  (and  your  spouse^  personally  see  the  child  before  adoption? 


n    Yes 
_Q_Yes_ 


n  No 

□    No 


D    No 


n  you  are  gomg  lo  adopt  this  chM  in  the  U.S..  have  any  preadoptnn  requuements  of  the  state  at  proposed 

residence  not  yet  been  met?  D 


Yes 


Section  4.  Signature  of  person  filing  petition  and  of  any  spouse. 


n  No 


I  certily,  or  it  outSMle  the  United  States.  I  swe»  or  altirm,  under  penalty  of  periury  under  the  laws  ot  the  United  States  ol  America,  that  I  will  adopt  and  care 
tor  wy  children  admitted  to  the  Urtiiad  Slates  based  on  this  petition.  I  authorize  the  releaso  01  any  mtormation  from  my  records  wt>ich  the  <mmigratKyi  and 
Naiurriizalior>  Service  needs  to  determine  eligMity  lor  the  t»nefit  sought  


Sigr^ature  o(  person  named  m  part  i 


Dale 


Signature  ol  Spouse  named  m  Part  2 


Date 


Form  1-130  Supplement  C  (11/01/91) 


Supplement  B  on  back 
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DRAFT 


0MB  No.  1115-XXXX 

Immigrant  Petition  for  Alien  Worker 

Purpose  of  This  Form 

This  form  is  used  to  petition  for  an 
immigrant  based  on  employment. 

WhoMayFUe 

Any  person  may  file  this  petition  in 
behalf  of  an  alien  who: 

•  Has  extraordinary  ability  in  ihe 
sciences,  arts,  education,  business,  or 
athletics,  demonstrated  by  sustained 
national  or  international  acclaim,  whose 
achievements  have  been  recognized  in 
the  field.  || 

A  U.S.  Employer  May  File  This  Petition 
Who  Wishes  to  Employ 

•  An  outstanding  professor  or 
researcher,  with  at  least  3  years  of 
experience  in  teaching  or  research  in  the 
academic  area,  who  is  recognized 
internationally  as  outstanding, 

•  In  a  tenured  or  tenure-track  position 
at  a  university  or  institution  of  higher 
education  to  teach  in  the  academic  area, 

•  In  a  comparable  position  at  a 
university  or  institution  of  higher 
education  to  conduct  research  in  the 
area,  or 

•  In  a  comparable  position  to  conduct 
research  for  a  private  employer  who 
employs  at  least  3  persons  in  full-time 
research  activities  and  has  achieved 
documented  accomplishments  in  an 
academic  field; 

•  An  alien  who,  in  the  3  years 
preceding  the  filing  of  this  petition,  haa 
been  employed  for  at  least  1  year  by  a 
firm  or  corporation  or  other  legal  entity 
and  who  seeks  to  enter  the  VS.  to 
continue  to  render  services  to  the  same 
employer  or  to  a  subsidiary  or  affiliate 
in  a  capacity  that  is  managerial  or 
executive; 

•  A  member  of  the  professions 
holding  an  advanced  degree  or  an  alien 
with  exceptional  ability  in  the  sciences, 
arts,  or  business  who  will  substantially 
benefit  the  national  economy,  cultural  or 
educational  interests,  or  welfare  of  the 
U.S.: 

•  A  skilled  worker  (requiring  at  least 
2  years  of  specialized  training  or 
experience  in  the  skill)  to  perform  labor 
for  which  qualified  workers  are  not 
available  in  the  U.S.; 

•  A  member  of  the  professions  with  a 
baccalaureate  degree;  or 

•  An  unskilled  worker  to  perform 
labor  for  which  qualified  workers  are 
not  available  in  ihe  U.S. 

General  Filing  Instructione 

Please  answer  all  questions  by  typing 
ur  clearly  printing  in  black  ink.  IncUcate 


that  an  item  is  not  applicable  with  "N/ 
A".  If  an  answer  toe  question  is  "none," 
write  "none".  If  you  need  extra  space  to 
answer  any  item,  attach  a  sheet  of  paper 
with  your  name  and  your  A#,  if  any. 
and  indicate  the  number  of  the  item  to 
which  the  answer  refers.  You  must  file 
your  petition  with  the  required  Initial 
Evidence.  Your  petition  must  be 
properly  signed  and  filed  with  the 
correct  fee. 

Initial  Evidence 

//  You  Are  Filing  for  an  Alien  of 
Extraordinary  Ability  in  the  Sciences, 
Arts,  Education,  Business,  or  Athletics, 
you  must  file  your  petition  with: 

•  Evidence  the  alien  has  received  a 
major,  internationally-recognized 
award,  or 

•  At  least  three  of  the  following: 

•  Receipt  of  nationally  or 
internationally  recognized  prizes  or 
awards  for  excellence  in  the  field  of 
endeavor, 

•  Membership  in  associations  in  the 
field  which  require  outstanding 
achievements  as  judged  by  recognized 
international  experts, 

•  Published  material  in  professional 
or  major  trade  publications  or  major 
media  about  the  alien  and  his  work  in 
the  field, 

•  Participation  on  a  panel  or 
individually  as  a  judge  of  the  work  of 
others  in  the  field  or  an  allied  field. 

•  Original  scientific  or  scholarly 
research  contributions  of  major 
significance  in  the  field, 

•  Authorship  of  scholarly  articles  in 
the  field  in  professional  journals  or 
other  major  media, 

•  Display  of  the  alien's  woik  at 
artistic  exhibitions  in  more  than  one 
country, 

•  Evidence  the  alien  has  had  lead, 
starring  or  critical  roles  for 
organizations  or  establishments  that 
have  distinguished  reputation, 

•  Evidence  that  the  alien  has 
commanded  a  high  salary  or  other  high 
remuneration  for  services,  or 

•  Evidence  of  commercial  successes 
in  the  performing  arts,  as  shown  by  box 
office  receipts  or  record  sales,  etc. 

A  U.S.  employer  filing  for  an 
outstanding  professor  or  researcher 
must  file  the  petition  with: 

•  Evidence  of  at  least  2  of  the 
following: 

•  Receipt  of  major  international 
prizes  or  awards  for  outstanding 
achievement  in  the  academic  field. 

•  Membership  in  associations  in  the 
academic  field,  which  require 
outstanding  achievements  of  their 
members, 


•  Published  material  in  professional 
publications  written  by  others  about  the 
alien's  work  in  the  academic  field, 

•  Participation  on  a  panel  or 
individually,  as  the  judge  of  the  work  of 
others  in  the  same  or  an  allied  academic 
field. 

•  Original  scientific  or  scholarly 
research  contributions  to  the  academic 
field,  or 

•  Authorship  of  scholariy  books  or 
articles,  in  scholarly  journals  with 
international  circulation,  in  the 
academic  field; 

•  Evidence  the  beneficiary  has  at 
least  3  years  of  experience  in  teaching 
and/or  research  in  the  academic  field; 
and 

•  If  you  are  a  university  or  other 
institution  of  higher  education,  a  letter 
indicating  that  you  intend  to  employ  the 
beneficiary  in  a  tenured  or  tenure-track 
position  as  a  teacher  or  in  a  permanent 
position  as  a  researcher  in  the  academic 
field,  or 

•  If  you  are  a  private  employer,  a 
letter  indicating  that  you  intend  to 
employ  the  beneficiary  in  a  pennanent 
research  position  in  the  academic  field,    . 
and  evidence  that  you  employ  at  least  3 
full-time  researchers  and  have  achieved 
dociimented  accomplishments  in  the 
field. 

A  U.S.  employer  filing  for  a 
multinational  executive  or  maiHtger 
must  file  the  petition  with  a  statement 
which  demonstrates  that: 

•  If  the  alien  is  outside  the  U.S.,  he/ 
she  has  been  employed  outside  the  U,& 
for  at  least  1  year  in  the  past  3  years  in  a 
managerial  or  executive  capacity  by  a 
firm  or  corporation  or  other  legal  entity, 
or  by  its  affiliate  or  subsidiary;  or 

•  If  the  alien  is  already  in  the  U.S. 
working  for  the  same  employer,  or  a 
subsidiary  or  affiliate  of  the  firm  or 
corporation  or  other  legal  entity,  by 
which  the  alien  was  employed  overseas, 
he/she  was  employed  by  the  entity 
abroad  in  a  managerial  or  executive 
capacity  for  at  least  one  year  in  the  3 
years  preceding  his/her  entry  as  a 
nonimmigrant; 

•  The  prospective  employer  In  the 
U.S.  is  the  same  employer  or  a 
subsidiary  or  affiliate  of  the  firm  or 
corporation  or  other  legal  entity  by 
which  the  alien  was  employed  overseas; 

•  The  prospective  U.S.  employer  has 
been  doing  business  for  at  least  one 
yean  and 

•  The  alien  ib  to  be  employed  in  the 
U.S.  in  a  managerial  or  executive 
capacity  and  describing  the  duties  to  be 
performed. 

A  US.  employer  filing  for  a  member 
of  the  professions  with  an  advanced 
degree  or  a  person  with  exceptional 
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ability  in  the  sciences,  arts,  or  business 
must  file  the  petition  with: 

•  A  labor  certification  (see  General 
Evidence]  and  either 

•  An  official  academic  record 
showing  that  the  alien  has  a  U.S. 
advanced  degree  or  an  equivalent 
foreign  degree,  or  an  o^icial  academic 
record  showing  that  the  alien  has  a  U.S. 
baccalaureate  degree  or  an  equivalent 
foreign  degree  and  letters  from  current 
or  former  employers  showing  that  the 
alien  has  at  least  5  years  of  progressive 
post-baccalaureate  experience  in  the 
specialty;  or 

•  At  least  3  of  the  following: 

•  An  official  academic  record 
showing  that  the  alien  has  a  degree, 
diploma,  certificate,  or  similar  award 
from  an  institution  of  learning  relating  to 
the  area  of  exceptional  ability; 

•  Letters  from  current  or  former 
employers  showing  that  the  alien  has  at 
least  10  years  of  full-time  experience  in 
the  occupation  for  which  he/she  is  being 
sought; 

•  A  license  to  practice  the  profession 
or  certification  for  a  particular 
profession  or  occupation; 

•  Evidence  that  the  alien  has 
commanded  a  salary,  or  other 
remuneration  for  services,  which 
demonstrates  exceptional  ability; 

•  Evidence  of  membership  in 
professional  associations;  or 

•  Evidence  of  recognition  for 
achievements  and  significant 
contributions  to  the  industry  or  field  by 
peers,  governmental  entities,  or 
professional  or  business  organizations. 

A  U.S.  employer  filing  for  a  siiiUed 
worker  must  file  the  petition  with: 

•  A  labor  certification  (see  General 
Evidence);  and  requirement  is  2  years  of 
training  or  experience. 

•  Evidence  that  the  alien  meets  the 
educational,  training,  or  experience  and 
any  other  requirements  of  the  labor 
certification  (the  minimum 

A  U.S.  employer  filing  for  a 
professional  must  file  the  petition  with: 

•  A  labor  certification  (see  GENERAL 
EVIDENCE); 

•  Evidence  that  the  alien  holds  a  U.S. 
baccalaureate  degree  or  equivalent 
foreign  degree:  and 

•  Evidence  that  a  baccalaureate 
degree  is  required  for  entry  into  the 
occupation. 

A  U.S.  employer  filing  for  its 
employee  in  Hong  Kong  must  file  its 
petition  with  a  statement  that 
demonstrates  that: 

•  The  company  is  owned  and 
organized  in  the  United  States 

•  The  employee  is  a  resident  of  Hong 
Kong; 

•  The  company,  or  its  subsidiary  or 
affiliate,  is  employing  the  person  in 


Hong  Kong,  and  has  been  employing 
him  or  her  there  for  the  past  12  months, 
and  that  such  employment  is,  and  for 
that  period  has  been,  as  an  officer  or 
supervisor,  or  in  a  capacity  that  is 
executive,  managerial  or  involves 
specialized  knowledge; 

•  The  company  employs  at  least  100 
employees  in  the  U.S.  and  at  least  50 
employees  outside  the  U.S.  and  has  a 
gross  annual  income  of  at  least 
$50,000,000;  and 

•  The  company  intends  to  employ  the 
person  in  the  United  States  as  an  officer 
or  supeivisor.  or  in  a  capacity  that  is 
executive,  managerial  or  involves 
specialized  knowledge,  with  salary  and 
benefits  comparable  to  others  with 
similar  responsibihties  and  experience 
within  the  company.  A  specific  job 
description  is  required  for  immediate 
immigration;  a  commitment  to  a 
qualifying  job  is  required  for  deterred 
immigration. 

A  U.S.  employer  filing  for  an  unskilled 
worker  must  file  the  petition  with: 

•  A  labor  certification  (see  GENERAL 
EVIDENCE);  and 

•  Evidence  that  the  beneficiary  meets 
any  education,  training,  or  experience 
requirements  given  on  the  labor 
certification. 

General  Evidence 

Labor  certification.  Petitions  for 
certain  classifications  must  be  filed  with 
a  certification  from  the  Department  of 
Labor  or  with  documentation  to 
establish  that  the  alien  qualifies  for  one 
of  the  shortage  occupations  in  the 
Department  of  Labor's  Labor  Market 
information  Pilot  Program  or  for  an 
occupation  in  Group  I  of  the  Department 
of  Labor's  Schedule  A.  A  certification 
establishes  that  there  are  not  sufficient 
workers  who  are  able,  willing,  qualified, 
and  available  at  the  time  and  place 
where  the  alien  is  to  be  employed  and 
that  employment  of  the  alien  if  qualified, 
will  not  adversely  affect  the  wages  and 
working  conditions  of  similarly 
employed  U.S.  workers.  Application  for 
certification  is  made  on  Form  ETA-750 
and  is  filed  at  the  local  office  of  the 
State  Employment  Service.  If  the  alien  is 
in  a  shortage  occupation,  or  for  a 
Schedule  A/Group  I  occupation,  you 
may  file  a  fully  completed,  uncertified 
Form  ETA-750  in  duplicate  with  your 
petition  for  determination  by  INS  that 
the  alien  belongs  to  the  shortage 
occupation. 

Translations.  Any  foreign  language 
document  must  be  accompanied  by  a 
full  English  translation  which  the 
translator  has  certified  complete  and  as 
correct,  and  by  the  translator's 
certification  that  he  or  she  is  competent 


to  translate  from  the  foreign  language 
into  English. 

Copies.  If  these  instructions  state  that 
a  copy  of  a  document  may  be  filed  with 
this  petition,  and  you  choose  to  send  us 
the  original,  we  may  keep  that  original 
for  our  records. 

Where  To  File 

File  this  petition  at  the  INS  Service 
Center  with  jurisdiction  over  the  place 
where  the  alien  will  be  employed. 

If  the  employment  will  be  in 
Connecticut,  Delaware,  District  of 
Columbia,  Maine,  Maryland. 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Puerto 
Rico,  Rhode  Island,  Vermont,  the  Virgin 
Islands,  Virginia  or  West  Virginia,  mail 
your  petition  to:  USINS  Eastern  Service 
Center,  75  Lower  Welden  Street,  St. 
Albans,  VT  05479-0001. 

If  the  employment  will  be  in  Alabama, 
Arkansas,  Florida,  Georgia,  Kentucky, 
Louisiana,  Mississippi,  New  Mexico, 
North  Carolina,  Oklahoma,  South 
Carolina,  Tennessee,  or  Texas,  mail 
your  petition  to:  USINS  Southern 
Service  Center,  P.O.  Box  152122,  Dept. 
A,  Irving,  TX  75015-2122. 

If  the  employment  will  be  in  Arizona, 
California,  Guam,  Hawaii,  or  Nevada, 
mail  your  petition  to:  USINS  Western 
Service  Center,  P.O.  Box  30040,  Laguna 
Niguel,  CA  92607-0040 

If  the  employment  will  be  elsewhere 
in  the  U.S.,  mail  your  petition  to:  USINS 
Northern  Service  Center,  100  Centennial 
Mail  North,  Room,  B-26,  Lincoln.  NE 
66508. 

Fee 

The  fee  for  this  petition  is  $140.00.  The 
fee  must  be  submitted  in  the  exact 
amount.  If  cannot  be  refunded.  Do  Not 
Mail  Cash. 

All  checks  and  money  orders  must  be 
drawn  on  a  bank  or  other  institution 
located  in  the  United  States  and  must  be 
payable  in  United  States  currency. 

The  check  or  money  order  should  be 
made  payable  to  the  Immigration  and 
Naturalization  Service,  except  that: 

•  If  you  live  in  Guam,  and  are  filing 
this  application  in  Guam,  make  your 
check  or  money  order  payable  to  the 
"Treasurer,  Guam." 

•  If  you  live  in  the  Virgin  Islands,  and 
are  filing  this  application  in  the  Virgin 
Islands,  make  your  check  or  money 
order  payable  to  the  "Commissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to 
collection.  An  uncollected  check  will 
render  the  application  and  any 
document  issued  invalid.  A  charge  of 
$5.00  will  be  imposed  if  a  check  in 
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payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Processing  information 

Rejection.  Any  petition  that  is  not 

signed  or  is  not  accompanied  by  the 
correct  fee  will  be  rejected  with  a  notice 
that  it  is  deficient.  You  may  correct  the 
deficiency  and  resubmit  the  petition. 
However,  a  petition  is  not  considered 
properly  Bled  until  accepted  by  the 
Service.  A  priority  date  will  not  be 
assigned  until  the  petition  is  properly 
filed. 

Initial  processing.  Once  the  petition 
has  been  accepted,  it  will  be  checked  for 
completeness,  including  submission  of 
the  required  initial  evidence,  if  you  do 
not  completely  fill  out  the  form,  or  file  it 
without  required  initial  evidence,  you 
will  not  establish  a  basis  for  eligibility, 
and  we  may  deny  your  petition. 

Requests  for  more  information  or 
interview.  We  may  request  more 
information  or  evidence  or  we  may 
request  that  you  appear  at  an  INS  office 
for  an  interview.  We  may  also  request 
that  you  submit  the  originals  of  any 
copy.  We  will  return  these  originals 
when  they  are  no  longer  required. 

Decision.  If  you  have  established 
eligibility  for  the  benefit  requested,  your 
petition  will  be  approved.  If  you  have 


not  established  eligibility,  your  petition 
will  be  denied.  You  will  be  notified  in 
writing  of  the  decision  on  your  petition. 

Meaning  of  petition  approval 

Approval  of  a  petition  means  you 
have  established  that  the  person  you  are 
filing  for  is  eligible  for  the  requested 
classification.  This  is  the  first  step 
towards  permanent  residence.  However, 
this  does  not  in  itself  grant  permanent 
residence  or  employment  authorization. 
You  will  be  given  information  about  the 
requirements  for  the  person  to  receive 
an  immigrant  visa,  or  to  adjust  status, 
after  your  petition  is  approved. 

Penalties 

If  you  knowingly  and  willfully  falsify 
or  conceal  a  material  fact  or  submit  a 
false  document  with  this  request,  we 
will  deny  the  benefit  you  are  filing  for, 
and  may  deny  any  other  immigration 
benefit.  In  addition,  you  will  face  severe 
penalties  provided  by  law,  and  may  be 
subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this 
form,  and  associated  evidence,  to 
determine  if  you  have  established 
eligibility  for  the  immigration  benefit 
you  are  filing  for.  Our  legal  right  to  ask 


for  this  information  is  in  8  USC 11854. 
We  may  provide  this  information  to 
other  government  agencies.  Failure  to 
provide  this  information,  and  any 
requested  evidence,  may  delay  a  fmal 
decision  or  result  in  denial  of  your 
request 

Paperwork  Raductioo  Act  Notka 

We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be 
easily  understood,  and  which  impose 
the  least  possible  burden  on  you  to 
provide  us  with  information.  Often  this 
is  difficult  because  some  immigration 
laws  are  very  complex.  The  estimated 
average  time  to  complete  and  file  this 
application  is  as  follows:  (1)  20  minutes 
to  learn  about  the  law  and  form;  (2)  15 
minutes  to  complete  the  form;  and  (3)  25 
minutes  to  assemble  and  file  the 
petition;  for  a  total  estimated  average  of 
60  minutes  per  petition.  If  you  have 
comments  regarding  the  accuracy  of  this 
estimate,  or  suggestions  for  making  this 
form  simpler,  you  can  write  to  both  the 
Immigration  and  Naturalization  Service, 
425 1  Street,  N.W.,  Room  5304, 
Washington.  D.C  20536;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  0MB  No.  1115- 
XXXX,  Washington,  D.C.  20503 
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U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


DRAFT 


OMB#ins  xxxx 

Immigrant  Petition  for  Alien 

Worker 


START  HERE  -  Please  Type  or  Print 

Part  1.    information  about  the  person  or  organization  filing 
this  petition. 


11  an  individual  is  liling  use  V\c  Icx)  Ndrrie  line    On 


Qani^jiKxis  should  use  ttie  second  line 


Family 
Name 


Given 
Name 


Middk) 
Inttial 


Company  or 
Organisation 


Address    Ana 

Sireel  Numbef 
and  Name 

Room 

0 

Ciiy 

State  or 
Province 

Couniry 

ZIP/Posial 
Code 

iRSTa* 

Social  Security  # 

Part    2.      Petition  Type,     rtus  peuuon  e  bemg  (Ned  lor  (clieck  one) 


a  D 

b  D 

c  D 

d  D 

e.  D 

•  C 

9  D 


An  alien  ot  extraordinary  aMity 

An  Outstanding  prolessor  or  researcher 

A  multinational  executive  or  manager 

A  member  o(  the  prolessions  hoidvxj  an  advanced  degree  or  an  alien  o(  exceptional 

ability 

A  skiHed  i»orkor  (requiring  at  least  tvw  years  ol  specialised  training  or  experience)  or 

prolessKinal 

An  employee  o(  a  U  S  business  operating  in  Hong  Kong 

Any  other  worker  (requiring  less  than  two  years  training  or  experience) 


Part  3.    Information  about  the  person  you  are  filing  for. 

Address    C/O 

Given 
Name 

Middle 
Inibal 

Street  * 
and  Name 


"City 
Country 


Slate  or 
Province 


Apt 


Zip  or 
Postal  Code 


Date  ol  Birth 
(month/day /year) 

Country 
ol  Birth 

Social  Security  # 
(It  any) 

(rtany) 

It 
in 

Date  o<  An^ival 
(month/ day/year) 

I94« 

the 
US 

Current  Nonimmigrant 
Status 

Expires  on 
(nwnlh/day/year) 

Part  4.    Processing  Informati 

on. 

Below  give  the  U  S  Consulate  you  want  notilied  il  Ihis  petition  is  approved  and  i(  any  requested 

adiustment  ol  status  cannot  t>e  granted. 

USCoosUaie:  Cily  Country 


Form  1-140  (Rev.  08  13.91)  DRAFT  6 


Continued  on  back. 


FOR  INS  USE  ONLY 


Returned 

Receipt 

Resubmitted 

Reloc  Sent 

Reloc  Reed 

Q  Petitioner 
Interviewed 

n  Beneficiary 
Interviewed 

Classification 

D  203(b)(1)(A)  Alien  01  Extraordinary 

Ability 
D  203(b)(1)(B)  Outstanding  Professor 

or  Researcher 
D  203(b)(1)(C)  Multi-national  executive 

or  manager 
n  203(b)(2)  member  of  professions  w/adv 

degree  or  of  exceptional  ability 
D  203(b)(3)  Skilled  worker  or  professional 
D  203(b)(4)  Other  worker 
DSec  124IMMACT-EmployeeofUS 

business  in  Hong  Kong 

Phority  Date 

Consulate 

Action  Block 

To  Be  Completed  by 
Momty  or  Repr»S9ntati¥9,  If  any 

Q   Fill  m  box  rf  G  28  is  attached  to  represent 
Ihe  applicant 

VOUVG* 

ATTY  Slate  Lcoiiso  » 
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Part  4.     Processing  Information,  (continued) 


l(  yuu  gave  a  U.  S.  address  m  Pan  3.  prvii  the  person's  foreign  address  below    II  Ns/her  iiauve  aipt^abei  does  iio(  use  Roman  letters,  prmt  hia/her  name  and 
lurctgn  ad<tess  m  the  native  alphabet 


Name 


Address 


Are  you  libng  any  other  petitions  or  apphcabons  with  ih«  one? 

H  the  person  you  are  filing  for  in  exclusion  or  deportation  proceedings? 

Has  a  visa  petition  evor  been  fHed  t>y  or  n  bettall  oi  this  person'' 


O  No  D  y«t  attach  an  explanation 

D  No  D  y^  attach  an  explanation 

Q  No  D  y*^  attach  an  explanation 


Part  5.     Additional  Information  at>out  the  employer. 


Type  ol  pelitoner 
(check  one) 


DSelf 


a  Individual  U  S  Citi2en 


If  a  company,  give  the  following: 
Type  of  business 

□  Company  or 
organization 

□  Permanent 
Resident 

□  Other  explain 

Date  Established 

Current  # 
of  employees 

Cross 

Annual  income 

Net  Annual 
Income 

If  an  individual,  give  the  following: 
Occupation 

Annual  Income 

Part  6.     Basic  information  about  the  proposed  employment. 


Job 
Title 


hkxiiechncal 
descnpinn  of  |ob 


Address  «ft«re  the  person  win  «vorti 
if  ditteront  Irom  address  m  Part  1. 


Is  thts  a  tul-time 
po8«on? 

□  yes 

n  No  (hours  per  week 

> 

Wages  per 
iMeli 

Is  this  poskon: 
(Check  all  that  apply) 

Permanent? 
Fulltime' 

□  yes 

□  y« 

□  No 

□  No 

Is  this  a  new  position? 

□  yes 

□  NO 

Part  7.     information  on  spouse  and  all  children  of  the  person  you  are  filing  for. 

Provide  an  attachment  kstmg  the  lamty  members  of  tfw  person  you  are  taig  lor.  Be  sure  lo  nckxte  the*  tul  name,  roialionship,  dale  and  country  ol  binh.  and 
preseni  address. 


Part  8.       Signature.    Read  the  mtormaiion  on  penalties  m  the  instructions  before  completing  ttiis  section. 

I  certify  under  penalty  ol  penury  under  ifw  laws  ol  the  Uniled  Slates  ol  Amenca  thai  this  peuiion,  and  Ihe  evider>ce  submitted  with  it,  is  al  true  and  correct  I 
aiittiorize  tie  release  ol  arry  mlormalion  Iroin  my  records  which  the  Immigration  and  Naturahzation  Service  needs  to  deiermtne  eligit)ikty  lor  the  benefit  I  am 
soeKiiig 


Signature 


Dale 


Pfease  Mota-   if  you  do  not  completely  fill  out  this  form,  or  fail  to  sutimii  leqwied  documents  listed  in  the  instructions,  you  cannot  be  found  eligible 
for  thv  requested  document  and  this  application  may  to  be  denied 

Part  9.     Signature  of  person  preparing  form  if  other  than  above.  (Sign  below) 

I  declare  Ihai  I  prepared  Ihis  a^)plicaiion  at  the  reguesi  ol  ihe  above  person  and  it  w  based  on  all  inlormauon  ol  which  I  have  Knowledge. 
Signatur*  Pnni  Your  Name  Dale 


Firm  Natiio 
and  Address 
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0MB  No.  115-XXXX 

Application  to  File  Declaration  of 
Intention 

Purpose  of  This  Form 

This  form  is  for  a  permanent  resident 
to  apply  for  a  Declaration  of  Intention  to 
become  a  citizen  of  the  United  States.  A 
Declaration  of  Intention  is  not  required 
for  naturalization,  but  may  be  required 
by  some  States  if  you  wish  to  engage  in 
certain  occupations  or  professions,  or 
obtain  various  licenses. 

Who  May  File 

If  you  are  a  lawful  permanent  resident 
over  the  age  of  18,  you  may  apply  for  a 
Declaration  of  Intention.  You  must  be  in 
the  United  States  when  you  file  this 
application. 

Initial  Evidence 

You  must  file  your  application  with: 

•  A  copy  of  your  alien  registration 
receipt  card  (1-151  or  1-551)  or  other 
evidence  that  you  are  a  permanent 
resident; 

•  Photos.  You  must  submit  2  identical 
natural  color  photographs  of  yourself 
taken  within  30  days  of  this  application. 
The  photos  must  have  a  white 
background,  be  unmounted,  printed  on 
thin  paper  and  be  glossy  and 
unretouched.  They  should  show  a  three- 
quarter  frontal  profile  showing  the  right 
side  of  your  face,  with  your  right  ear 
visible  and  with  your  head  bare  (unless 
you  are  wearing  a  headdress  as  required 
by  a  religious  order  of  which  you  are  a 
member).  The  photos  should  be  no 
larger  than  2x2  inches,  with  the 
distance  from  the  top  of  the  head  to  just 
below  the  chin  about  1  and  V*  inches. 
Lightly  print  your  A*  on  the  back  of 
each  photo  with  a  pencil.  Sign  your  full 
name  in  English  on  the  front  of  each 
photograph  in  pen  in  such  a  manner  as 
to  not  obscure  your  features. 

Where  to  File 

File  this  application  at  the  local 
Service  office  having  jurisdiction  over 
your  place  of  residence. 


Fee  ,(  -    f 

The  fee  for  this  petition  is  $70.00.  TTie 
fee  must  be  submitted  in  the  exact 
amount. 

It  cannot  be  refunded.  Do  Not  Mail 
Cash.  All  checks  and  money  orders  must 
be  drawn  on  a  bank  or  other  institution 
located  in  the  United  States  and  must  be 
payable  in  United  States  currency.  The 
check  or  money  order  should  be  made 
payable  to  the  Immigration  and 
Naturalization  Service,  except  that: 

•  In  you  live  in  Guam,  and  are  filing 
this  application  in  Guam,  make  your 
check  or  money  order  payable  to  the 
'Treasurer.  Guam." 

•  If  you  live  in  the  Virgin  Islands,  and 
are  filing  this  application  in  the  Virgin 
Islands,  make  your  check  or  money 
order  payable  to  the  "Commissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to 
collection.  An  uncollected  check  will 
render  the  application  and  any 
document  issued  invalid.  A  charge  of 
$5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Processing  Information 

Rejection.  Any  application  that  is  not 
signed  or  is  not  accompanied  by  the 
correct  fee  will  be  rejected  with  a  notice 
that  the  application  is  deficient.  You 
may  correct  the  deficiency  and  resubmit 
the  application.  However,  an  application 
is  not  considered  properly  filed  until 
accepted  by  the  Service. 

Initial  processing.  Once  the 
application  has  been  accepted,  it  will  be 
checked  for  completeness,  including 
submission  of  the  required  initial 
evidence.  If  you  do  not  completely  fill 
out  the  form.-or  file  it  without  required 
initial  evidence,  you  will  not  establish  a 
basis  for  eligibility  and  we  may  deny 
your  application. 

Requests  for  more  information.  We 
may  request  more  information  or 
evidence,  or  we  may  request  that  you 
appear  at  an  INS  office  for  an  interview. 
We  may  also  request  that  you  submit 
the  originals  of  any  copy.  We  will  return 
these  originals  when  they  are  no  longer 
needed. 


Decision.  You  will  be  notified  in 
writing  of  the  decision  on  your 
application.  If  your  application  is 
approved,  the  Declaration  of  Intention 
will  be  issued. 

Penalties 

If  you  knowingly  and  willfully  falsify 
or  conceal  a  material  fact  or  submit  a 
false  document  with  this  request,  we 
will  deny  the  benefit  you  are  filing  for. 
and  may  deny  any  other  immigration 
benefit.  In  addition,  you  will  face  severe 
penalties  provided  by  law,  and  may  be 
subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this 
form,  and  associated  evidence,  to 
determine  if  you  have  established 
eligibility  for  the  immigration  benefit 
you  are  filing  for.  Our  legal  right  to  ask 
for  this  information  is  in  8  USC  1445.  We 
may  provide  this  information  to  other 
government  agencies.  Failure  to  provide 
this  information,  and  any  requested 
evidence,  may  delay  a  final  decision  or 
result  in  denial  of  your  request 

Paperwork  Reduction  Act  Notice 

We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be 
easily  understood,  and  which  impose 
the  least  possible  burden  on  you  to 
provide  us  writh  information.  Often  this 
is  di^cult  because  some  immigration 
laws  are  very  complex.  The  estimated 
average  time  to  complete  and  file  this 
petition  is  as  follows:  (1)  5  minutes  to 
learn  about  the  law  and  form;  (2)  5 
minutes  to  complete  the  form;  and  (3)  35 
minutes  to  assemble  and  file  the 
petition:  for  a  total  estimated  average  of 
45  minutes  per  petition.  If  you  have 
comments  regarding  the  accuracy  of  this 
estimate,  or  suggestions  for  making  this 
form  simpler,  you  can  write  to  both  the 
Immigration  and  Naturalization  Service, 
425  I  Sb-eet.  N.W..  Room  5304. 
Washington.  D.C.  20536;  and  the  OfTice 
of  Management  and  Budget.  Paperwork 
Reduction  Project,  OMB  No.  1115- 
XXXX.  Washington.  D.C  20503. 
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Immigration  and  Naturalization  Service 


DRAFT 


0MB«1115XXXX 

'Application  to  File  Declaration  of  Intention 


START  HERE  -  Please  Tvoe  or  Print 


FOR  INS  USE  ONLY 


Part  1.    information  about  you. 


FanMty 
Klaiiie 


Gnnxi 

NdlllU 


MKldki 
liMial 


AddroM  -  In 

careol 


Slrool  Niimbof 
aiidNdiiic 

Apt. 

0 

City 

Siaioor 
Province 

CwMiiry 

ZlP/PobW 
Oidc 

Odiu  ul  Binh 
(MoiiUi/Oay/Year) 

Cutiiilry 
01  BhUi 

S(x.ial 
Sociirily  « 

A 

0 

Part  2.    Processing  Information. 


Odic  yo<j  lucaiiio  a  pufinaoefil  residonl 
(Mmilli/Ody/Yuar) 


Smcu  you  wuiu  aUniiilod  lo  Uie  UihUxJ  SUtlO!>  lot  Pefnianunt  RustOuticu  Itavu  yuu  txxni  dbboiii  lor  a 
periuO  ul  an  nionUis  or  longer?        D  No     Q  Yes  -  Altacli  a  hsi  d  UuparkHu/arrival  dales  of  an 

absetK»s 

Part    3.     Signature.      Read  the  mformalion  on  penalties  in  itie  instiuctioiis 
before  completing  tfiis  section.   You  must  tie  in  tlie  Unilud  Slates  wfien 


you  file  tfiis  application 


I  dosiH;  lo  doclaiu  my  inlcniion  lo  become  a  cili/on  ol  tho  Ui)ili;d  Slalob  I  certify 
under  penally  of  perjury  under  the  laws  of  the  United  Slater  ol  America  that  this 
application,  and  (he  evidence  submitted  with  ii,  is  all  true  and  <  (meet  I  authon/e 
release  ol  any  information  from  my  records  which  the  Immigialiun  and  Naturalization 
Service  needs  to  determine  eligibility  tor  Itie  benefit  I  am  seeking 


SiyiiciliHu 


D.ilu 


Part  4.    Signature  of  person  preparing  form  if  other  than 
{ I     above,     (sign  below) 

I  declaia  that  I  piepared  this  application  at  the  request  ol  the  above  person  aruJ  it  is 
based  on  all  information  of  which  I  have  any  krKiwIedge. 


Siyiiaiuro 


Ddto 


Pnni 
your  Naiin 


Ruliuiiod 

Rocoipi 

RubiitHiiilhxl 

Rokjf:  Sotil 

Retiii:  Riic'd 

D  A,H*cant 
liilorviowod 

Action  Btoch 

To  Be  Completed  by 
Anorney  or  Aepr*s«n(«trv«,  if  any 

Q  Fill  m  tMx  il  G  28  IS  atiacliod  lo  roproscni 
II  h:  dpplicaiit 

VOL AG* 

ATTV  Slaic  Licofiso  « 

Finn 
Ndnie 


Fmn 
Address 
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Continued  on  next  page. 
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Application  to  File  Declaration  of  Intention 


Original  to  be  retained  by  the  Service 
Duplicate  to  be  given  to  : 


FfMiulv 
Naniu 


Address    CO 


Given 
Ndiiie 


MxkJIo 
Initidl 


Slruel  NuiiibCf 
aiid  Ndnic 

Apl. 

City 

Sidle  Of 
Pinviiico 

Cotjnlry 

ZiPViiblal 

Date  ot  BirU) 
(MwiUi'Oay/Yoar) 

Cotiiilry 
otBalti 

Sucial 
Socufily  » 

A 

Affix 

Photograph 

Here 


I  am  over  the  age  of  18  years,  fiave  been  lawfully  admitted  to  tfie  United 
States  for  permanent  residence  and  am  now  residing  tn  tfie  United  States 
pgrsuant  to  sucfi  admission. 

I  fiereby  declare  my  intention  in  good  faitti  to  become  a  citizen  of  tfie  United 
States  and  I  certify  tfiat  tfie  pfiotograpfis  affixed  to  tfie  original  and  duolicale 
hereof  are  a  likeness  of  me  and  were  signed  by  me. 

I  do  swear  (affirm)  that  the  statements  I  ftave  made  and  the  intentions  I  have 
expressed  in  this  declaration  of  intention  subscrit>ed  bv  me  are  true  to  ttie 
best  of  my  knowledge  and  t)elief. 


Not  valid  unless  INS 
Seal  applied  below 


Siynaiure  o)  Applicant 


SHJIiatlNO  Ul  AdUKXI^MKJ  llltK:idl 
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Part  5.  Signature  of  Person  Preparing 
Form  if  Other  Than  Above.  (Sign  Below) 

I  declare  that  I  prepared  this 
application  at  the  request  of  the  above 
person  and  it  is  based  on  information  of 
which  I  have  knowledge. 
Signature 


Pnnt  Your  Name  ■ 
Date 


Finn  Name  and  address 

Purpose  Of  This  Form 

This  form  is  used  to  request  further 
action  on  a  previously  approved  petition 
or  application. 

Who  May  File 

If  you  file  an  application  or  petition 
whidi  has  been  approved,  use  this  form 
during  the  validity  of  the  approved 
application  or  petition  to: 

•  Request  a  duplicate  approval 
notice; 

•  Request  that  another  consulate  be 
notified  of  the  approval  of  the  petition; 
or 

•  Request  that  a  U.S.  Consulate  be 
notified  that  your  status  has  been 
adjusted  to  permanent  resident  so  your 
spouse  and  children  can  apply  for 
immigrant  visas. 

In  all  cases  please  submit  a  copy  of 
the  original  approval  notice  if  you  have 
it.  It  will  speed  processing. 

General  Filing  Instructions 

Please  answer  all  questions  by  typing 
or  clearly  printing  in  black  ink.  Indicate 
that  an  item  is  not  applicable  with 
"N/ A".  If  an  answer  is  "none."  write 
"none".  If  you  need  extra  space  to 
answer  any  item,  attach  a  sheet  of  paper 
with  your  name  and  your  alien 
registration  number  (A#).  if  any.  and 
indicate  the  number  of  the  item  to  which 
the  answer  refers.  Your  application  must 
be  properly  signed  and  filed  with  the 
correct  fee.  If  you  are  under  14  years  of 
age,  your  parent  or  guardian  may  sign 
the  application. 

Where  To  FUe 

File  this  application  with  the  office 
which  approved  the  original  application 
or  petition. 


Fee 

The  fee  for  this  application  is  $30.00. 
The  fee.must  be  submitted  in  the  exact 
amount.  It  cannot  be  refunded.  DO  NOT 
MAIL  CASH. 

All  checks  and  money  orders  must  be 
drawn  on  a  bank  or  other  institution 
located  in  the  United  States  and  must  be 
payable  in  United  States  currency.  The 
check  or  money  order  should  be  made 
payable  to  the  Immigration  and 
Naturalization  Service,  except  that: 

•  If  you  hve  in  Guam,  and  are  filing 
this  application  in  Guam,  make  your 
check  or  money  order  payable  to  the 
"Treasurer,  Guam." 

•  If  you  live  in  the  Virgin  Islands,  and 
are  filing  this  appUcation  in  the  Virgin 
Islands,  make  your  check  or  money 
order  payable  to  the  "Conmiissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to 
collection.  An  uncollected  check  will 
render  the  application  and  any 
document  issued  invalid.  A  charge  of 
$5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Processing  Information 

Rejection.  Any  application  that  is  not 
signed  or  is  not  accompanied  by  the 
correct  fee  will  be  rejected  with  a  notice 
that  the  application  is  deficient  You 
may  correct  the  deficiency  and  resubmit 
the  application.  However,  an  application 
is  not  considered  properly  filed  until 
accepted  by  the  Service. 

Initial  processing.  Once  the 
application  has  been  accepted,  it  will  be 
checked  for  completeness.  If  you  do  not 
completely  fill  out  the  form,  you  will  not 
establish  a  basis  for  eligibility,  and  we 
may  deny  your  application. 

Requests  for  more  information  or 
interview.  We  may  request  more 
information  or  evidence  or  we  may 
request  that  you  appear  at  an  INS  office 
for  an  interview.  We  may  also  request 
that  you  submit  the  originals  of  any 
copy.  We  will  return  these  originals 
when  they  are  no  longer  required. 

Decision.  You  will  be  notified  of  the 
decision  on  your  application. 


Penalties 

If  you  knowingly  and  willfully  falsify 
or  conceal  a  material  fact  or  submit  a 
false  document  with  this  request  we 
will  deny  the  benefit  you  are  fiUng  for. 
and  may  deny  any  other  immigration 
benefit  In  addition,  you  will  face  severe 
penalties  provided  by  law,  and  may  be 
subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this 
form,  and  associated  evidence,  to 
determine  if  you  have  established 
eligibility  for  the  immigration  benefit 
you  are  filing  for.  Our  legal  right  to  ask 
for  this  information  is  in  8  USC  1103.  We 
may  provide  this  information  to  other 
government  agencies.  Failure  to  provide 
this  information,  and  any  requested 
evidence,  may  delay  a  final  decision  or 
result  in  denial  of  your  request 

Paperwork  ReductioB  Act  Notice 

We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be 
easily  understood,  and  which  impose 
the  least  possible  burden  on  you  to 
provide  us  with  information.  Often  this 
is  difficult  because  some  immigration 
laws  are  very  complex.  The  estimated 
average  time  to  complete  and  file  this 
application  is  as  follows;  (1)  5  minutes  to 
learn  about  the  law  and  form;  (2)  5 
minutes  to  complete  the  form;  and  (3)  15 
minutes  to  assemble  and  file  the 
application;  for  a  total  estimated 
average  of  25  minutes  per  application.  If 
you  have  comments  regarding  the 
accuracy  of  this  estimate,  or  suggestions 
for  making  this  form  simpler,  you  can 
write  to  both  the  Immigration  and 
Naturalization  Service,  425 1  Street 
N.W..  Room  5304.  Washington.  D.C 
20536;  and  the  Office  of  Management 
and  Budget  Paperwork  Reduction 
Project.  0MB  No.  1115-XXXX. 
Washington.  D.C.  20503. 
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0MB  #1115  XXXX 

Application  for  Action  on  an 

Approved  Application  or  Petition 


UMI 


S'l'AK'r  HKKK  -  Please  I'ype  or  Print  iIumtw turns dh bark i 

l*art  1.    Inrormation  about  the  person  that  filed  the 

original  application  or  petition.  iii«iividuai>i!>h.iui<ias.'iiii' 

liip  iwim-  line;  Organuul KIMS  shouM  iim' the  suhoiuJ  line) 


h'aiiiily 
Name 


(iivcii 
Nuiiie 


Miilille 
Inilial 


('timpuiiy  or 
Organization  Niiiiic 


Addre^iii    AUn' 


Slrcfl  Number 
and  Name 

Apt. 
t 

Cily 

Stale  or 
I'rovnite 

Ciiunuv 

ZII>/1'o»lal 
('4Mle 

Dauolliirlh 
lMonUi/I)uy/Y(^ar) 

('oiintry 
olltirth 

Suciul 
Security  f 

IKS 
Titxt 

A 

Part  2.    Application  Type  (check  one). 


a.  Q     I  am  Hpplying  for  a  duplicate  approval  notice 

b.  Q     i  am  requesting  that  a  new  U.S.  (Tuiiaulate  be  notified  of  the  previous  approval  ufa 

petition. 

c.  Q     I  am  re<)u«8Ung  that  a  U.  S  (^insulate  be  nonried  that  my  HtaUUf  huii  b<^en  adjusted  to 

pernianent  resident. 


Part  3.     Processing  Information. 

TypeofPetitii.li/ 
Application  (Form  #) 

Kilmy 
Keceipl  1 

Date  of  Filing 
<Month/I)ay/Year) 

Date  Approved 
1  Month/Day/Year) 

If  Petition:  filed*  for 


Family 
Name 

Given 
Name 

Middle 
Initial 

Date  of  Birth 
(Month/Day  A' ear) 

Cxiuntry 
ofBirth 

A« 


If  you  checked  "b"  or  "c"  in  Parti,  indicate  beluw  which  UJi  Consulate  or  Port  of  Entry 
(PUI;:)  yuu  want  us  to  notify. 


1  art  4.    signature         Kead  the  mrormation  on  penalties  in  the  nwlructions  before 

completing  Ihia  section. 


KORINSUSKONLY 


Kcturned 

Receipt 

Ke&ubmitted 

H.I.K  Sent 

K.  I.K  Kec'd 

□  Applicant 
Interviewed 

D    Duplicate  Notice  Sent 
Q    American  Consulate  Notified  at 
llxication): 

n    Application  Denied 

Action  Hlock 

To  He  Completed  by 
Attoiney  0€  Representative,  if  any 

D    ■''■II  >"  box  if  U  2H  is  atUched  to 

vol. AG  # 

ATTY  State 

License  1 

I  certify  under  penalty  of  perjury  under  the  laws  of  the  United  Suius  of  AmerK-a  that  this  application,  and  the  evidence  submitted  with  it,  is  all  true 
and  correct.  I  authorixe  the  release  of  any  information  from  my  records  which  the  Immigration  and  Naturalization  Service  needs  to  determine 
eligibility  for  the  benefit  I  am  seeking. 


Signature 


Print  Yuur  Name 


Dale 


Form  1-824  (8'2a9l)  Draft  5 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wages  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  en 
construction  pro)ects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  beneHts 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (45  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the  . 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  woric  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  room  S-3014, 
Washington,  DC  20210. 

Corrections  to  General  Wage 
Determination  Decisions 

Pursuant  to  the  provisions  of  the 
Regulations  set  forth  in  title  29  of  the 
Code  of  Federal  Regulations,  part  1, 
S  1.6(d).  the  Administrator  of  the  Wage 
and  Hour  Division  may  correct  any 
wage  determination  that  contains 
clerical  errors. 

Corrections  being  issued  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  are  indicated  by  Volume 
and  are  included  immediately  following 
the  transmittal  sheet(s)  for  the 
appropriate  Volume(s). 

Volume  II 

Wage  Decision  No.  MN90-7, 

Modification  Nos.  1  through  4. 
Wage  Decision  No.  MN91-7,  through 
Modification  No.  2. 
Pursuant  to  the  Regulations,  29  CFR 
part  1,  9  1.6(d),  such  corrections  shall  be 
included  in  any  bid  specifications 
containing  the  wage  determinations,  or 
in  any  on-going  contracts  containing  the 
wage  determinations  in  question, 
retroactively  to  the  start  of  construction. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 


document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  bv 
Volume.  State,  and  page  numbers. 


Volume  I 


p.  ALL 

p.  1232e.  p.  1232f. 
p.  1232g.  p.  1232h. 
p.  12321.  p.  1Z32J. 
p.  1232k.  p.  12321. 
p.  1232m.  pp. 

1232n-1232p. 
p.  1232q.  p.  1232r. 
p.  1465.  p.  1466. 

// 


Tennessee: 
TN91-18  (Oct  4. 1991).. 
TN91-19  (Oct.  4. 1991).. 
TN91-20  (Oct.  4,  1991).. 
TN91-21  (Oct  4,  1991).. 
TN91-22  (Oct.  4.  1991).. 
TN91-23  (Oct  4. 1991).. 

TN91-24  (Oct  4. 1991).. 
West  Virginia.  WV91-7 
(Oct  4. 1901). 

Volume 

Texas: 
TX91-33  (Oct  4. 1991)..  p.  ALL 
TX91-34  (Oct  4. 1991)..  p.  ALL 
TX91-35  (Oct.  4. 1991)..  p.  ALL 
TX01-37  (Oct  4. 1991]..  p.  ALL 


Modifications  to  General  Wags 
DeterminatioD  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Kentucky.  KY91-25  p.  383.  p.  384. 

(Feb.  22. 1991). 
Massachusetts: 
MA91-1  (Feb.  22.  p.  421.  pp.  422-423. 

1991).  pp.  425-426 

MA91-2  (Feb.  22.  p.  439.  pp.  440-442. 

1991). 
MA91-3  (Feb.  2Z  p.  453.  pp.  454-458. 

1991). 
New  lersey.  N191-2  p.  701.  p.  703. 

(Feb.  22.  1991). 
Ppnnsylvania,  PA91-6        p.  995.  p.  996. 

(Feb.  22,  1991). 
Rhode  Island.  RI91-1  p.  1149.  p.  llSa 

(Feb.  22.  1991). 
Tennessee: 
TN91-13  (Feb.  22.  p.  1219. 

1991). 
TN91-14  (Feb.  22.  p.  1221. 

1991). 
TN91-17  (Feb.  22.  p.  ALL 

1901). 

Volume  II 

Arkansas  AR91-3  (Feb.      p.  9,  p.  10. 

22. 1991). 
Illinois  IL91-7  (Feb.  22.      p.  137.  p.  13a 

1991). 
Kansas  KS91-8  (Feb.  22.    p.  373.  pp.  374-375. 

1991). 
MisaoBri  M091-2  (Feb.      p.  873.  pp.  676-877. 

22.1991). 
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Alaska  AK91-1  (Feb. 

22.1991). 
Colorado: 
C091-1  (Feb.  22. 

1991). 
C091-2  (Feb.  22. 

1991). 
COffl-S  (Feb.  22, 

1991). 
CC)91-6  (Feb.  22. 
1991). 
Idaho: 
ID91-1  (Feb.  22, 1991).. 
ID91-5  (Feb.  22, 1991).. 
Montana.  MT91-1  (Feb. 

22,  1991). 
Nevada.  NV91-4  (Feb. 

22,  1991). 
Oregon,  OR91-1  (Feb. 

22,1991). 
Utah  UT91-3  (Feb.  22, 

1991). 
Washington: 
WA91-2  (Feb.  22. 

1991). 
WA91-3  (Feb.  22. 

1991). 
WA91-7  (Feb.  22. 

1991). 
WA91-8  (Feb.  22, 
1991). 


Volume  in 

p.  ALL 


p.  151,  p.  152. 
p.  159.  p.  160. 
p.  175,  pp.  176-177. 
p.  179,  pp.  180-181. 

p.  207,  p.  210. 
p.  229,  p.  230. 
p.  231.  pp.  232-233. 

p.  335.  pp.  336-344. 

p.  371.  p.  373. 

p.  409,  pp.  410- 
418b. 

p.  477,  pp.  479-480. 

p.  487,  pp.  468, 

490. 
p.  501.  pp.  502, 

503. 
p.  507,  p.  508. 


General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  8ub8cription(8),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  27th  day  of 
September  1991. 

Alan  LMoM, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  91-23702  Filed  10-3-91;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Pan«l  for  Biochemistry; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting. 

Name:  Advisory  Panel  for  Biochemistry. 

Date:  Monday.  Tuesday  and  Wednesday, 
October  21.  22,  and  23, 1991,  9  a.m.  to  5  p.m. 

Place:  The  Historic  Inns  of  Annapolis,  16 
Church  Circle,  Annapolis,  MD  21401. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Marcia  Steinberg, 
Program  Director,  Dr.  Todd  Martensen, 
Program  Director.  Biochemistry  Program,  rm 
325,  Telephone  (202)  357-7945.^ 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  Biochemistry  research  proposals. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b  (c),  Government  in  the 
Sunshine  Act. 

Dated:  September  30, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  91-23893  Filed  10-3-91;  8:45  am] 

BttJJNQ  CODE  7S5S-01-4I 


Advisory  Panel  for  Biophysics; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting. 

Name:  Advisory  Panel  for  Biophysics. 

Date  and  Time:  October  21,  22  and  23, 1991 
from  8  a.m.  to  6  p.m.  each  day. 

Place:  National  Science  Foundation,  1800 
'C  Street,  NW..  room  1242,  Washington,  DC 
20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Arthur  Kowalsky, 
Program  Director,  or  Dr.  Kamal  Shukla, 
Associate  Program  Director.  Biophysics 
Program,  room  325.  Phone:  (202)  357-7777. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Biophysics. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
award. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552B  (c),  Government  in  the 
Sunshine  Act. 


Dated:  September  3a  1991. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  91-23894  Filed  10-3-91:  8:45  am] 

MLUNQ  COOC  7S66-01-M 


Advisory  Panel  for  Cell  Biology 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting. 

Name:  Advisory  Panel  for  Cell  Biology. 

Date  and  Time:  October  20-23, 1991,  8:30 
a.m.  to  6  p.m. 

Place:  St.  James  Hotel,  950  24th  Street. 
NW..  Washington.  DC  20037. 

Type  of  Meeting.Part  Open — Closed: 
October  20,  21.  23, 1991,  8:30  a.m.  to  6  p.m. 
Open:  October  22, 1991, 12  p.m.  to  1:30  p.m. 

Contact  Person:  Dr.  Eve  Ida  Barak.  Acting 
Program  Director,  Cell  Biology  Program,  room 
321,  National  Science  Foundation, 
Washington,  DC  2055a  Telephone:  202/357- 
7474. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendation  concerning 
suppori  for  research  in  Cell  Biology. 

Agendo:  Open — General  discussion  of  the 
current  status  and  future  plans  of  the  Cell 
Biology  Program. 

Closed — ^To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  with  exemptions  (4)  and 
(6)  of  5  U.S.C.  552(c),  Government  in  the 
Sunshine  Act. 

Dated:  September  30, 1991. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  91-23890  Filed  10-3-91;  8:45  am) 

MLUNG  CODE  7S6S-01-M 


DOE/NSF  Nuclear  Science  Advisory 
Committee  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting. 

Name:  DOE/NSF  Nuclear  Science 
Advisory  Committee. 

Date  and  Time:  October  23, 1991  from  4 
p.m.  to  8  p.m. 

Place:  Kellogg  Center.  Centennial  room, 
Michigan  State  University,  Harrison  Road  at 
Michigan  Ave..  East  Lansing,  Michigan  48824. 

Type  of  Meeting:  Open. 

Contact  Person:  John  W.  Lightbody, 
Program  Director  for  Nuclear  Physics, 
National  Science  Foundation,  Washington. 
DC  2055a  (202)  357-7993. 

Minutes:  May  t>e  obtained  from  contact 
person  listed  al>ove. 
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Purpose  of  Meeting:  To  advise  the 
National  Science  Foundation  and  the 
Department  of  Energy  on  scientific 
priorities  within  the  field  of  basic 
nuclear  science  research. 

Agenda: 

•  Status  of  Programs— DOE  and  NSF 
Representatives 

•  Status  Report — Subcommittee  on 
Nuclear  Data  Needs 

•  Status  Report — Nuclear  Theory  Center 

•  Discussion  of  the  Availability  of 
Separated  Isotope  Target  Materiail 

•  Public  Comment. 
Dated:  September  30. 1991. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  91-23891  Filed  10-3-91;  8:45  am] 

BIUJNO  COOC  7SSS-01-M 


Advisory  Panel  for  Genetics;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting. 

Name:  Advisory  Panel  for  Genetics — Group 
B. 

Date  and  Time:  Thursday,  Friday,  and 
Saturday,  October  24-26, 1991,  8:30  to  5  p.m. 

Place:  The  National  Science  Foundation, 
1800  G  St.,  NW.,  room  1243. 

Type  meeting:  Closed. 

Contact  Person:  DeLill  Nasser,  Program 
Director,  Genetic  Biology,  room  325-], 
Telephone:  (202)  357-0112. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidentiai  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  proposals  U.S.C.  552b(c),  Government 
in  the  Sunshine  Act. 

Dated:  September  30, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  91-23895  Filed  10-3-01;  8:45  am] 

WLUNO  COOC  7SSS-01-M 


Advisory  Panei  for  Genetics;  IMeeting 

The  National  Science  Foundation 
announces  the  following  meeting. 

Name:  Advisory  Panel  for  Genetics — Group 
A. 

Date:  Thursday,  Friday,  and  Saturday. 
October  24. 25,  and  26, 1991. 

Time:  8:30  a.m.  to  5  p.m. 

Place:  The  National  Science  Foundation, 
1800  G.  St.,  NW.,  room  1242. 

Type  Meeting:  C\oied. 

Contact  Person:  Philip  Harriman,  Program 
Director,  Prokaryotic  Genetics,  Room  325-H 
Telephone:  (202)  357-8687. 


Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in 
Sunshine  Act. 

Dated  September  30. 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  91-23896  Filed  10-3-91;  8:45  am] 

MLUNQ  CODE  755S-01-M 


Special  Emphasis  Panel  in  Teacher 
Preparation  and  Enhancement  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Special  Emphasis  Panel  in  Teacher 
Preparation  and  Enhancement. 

Times:  24  October — 7:30  p.m. — ^Moderator's 
Meeting,  25  October  — 8  a.m.  to  6  p.m. — 
Panel,  26  October  — 8  a.m.  to  2  p.m. — ^Panel. 

Place:  Holiday  Inn  The  Governor's  House, 
17th  Street  at  Rhode  Island  Avenue,  NW, 
Washington,  DC  20036. 

Meeting  Room:  Cabinet  Room. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Donald  Douglas, 
Private  Sector  Partnerships  Program, 
Networking  and  Teacher  Preparation  Section, 
Division  of  Teacher  Preparation  and 
Enhancement,  Directorate  for  Education  and 
Human  Resources,  National  Science 
Foundation,  room  504,  Washington,  DC  20550, 
(202)  357-7751. 

Agenda:  Review  and  evaluate  Private 
Sector  Partnerships  Proposals. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  a  proprietary  of 
confldential  nature,  including  technical 
information;  financial  data,  such  as  salaries 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552(c],  Government  in  the 
Sunshine  Act. 

Dated:  September  30, 1991. 
M.  Rebecca  Winkler, 
Commitment  Management  Officer. 
[FR  Doc.  91-23892  Filed  10-3-81:  8:45  am] 
BIUJNO  CODE  7SS»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advanced  Ught  Water  Reactor 
Conference 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  meeting. 


summary:  The  objectives  of  the 
conference  are  to:  (1)  Inform  the 
industry  and  the  public  of  NRC's 
process  for  performing  design 
certiHcation  reviews,  (2)  address  the 
technical  safety  issues  concerning 
advanced  reactors,  and  (3)  provides  a 
forum  for  discussing  NRC's  overall 
approach  to  design  certification. 

Topics  to  be  discussed  will  be  limited 
to  allow  sufficient  time  to  focus  on  key 
issues  of  interest  both  to  the  NRC  and 
the  industry.  Participants  can  thus  focus 
on  differences  in  perspective  on  specific 
issues  and  can  communicate  ideas  that 
may  be  used  to  resolve  technical  issues 
in  the  future. 

DATES:  The  conference  will  be  held 
November  4  and  5, 1991. 

ADDRESS:  The  conference  will  be  held  at 
the  Mayflower  Hotel,  1127  Connecticut 
Avenue.  NW.,  Washington,  DC  20036, 
Telephone  (202)  347-3000. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  Glitter,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555. 
Telephone  (301)  492-1113. 
SUPPLEMENTARY  INFORMATION: 

Registration 

All  participants  are  required  to 
register  no  later  than  October  31, 1991. 
Registration  may  be  made  by  calling 
Kevin  Bohrer,  Telephone  (301)  492-1293. 

Participation 

This  conference  is  open  to  the  general 
public;  however,  advance  registration  is 
required. 

The  following  is  the  preliminary 
program  for  the  conference: 


Thtw  and  agenda 

Name 

Novembers  1991: 

830 — Introduction 

James  Taylor, 

8  35— Welcome 

Iven  Sean,  NRC 

Chairman. 

8:45— bcensing       Process 

Thomas  Murley, 

Issues  Concerning  Design 

NRC. 

CeflMcetton  and  Cwnbined 

Operating  License. 

9:45— Technical         Safety 

WiMiam  RusseN, 

Issues     Concerning     Ad- 

NRC. 

vanced  Light  Water  Reac- 

tors. 

10:45— Break 

11:00— Industry     Views     on 
Certification  Issues. 

Nudear 

ar«d  Resources 

Council 

(NUMARC). 

12:00-Ujnch 

1:30— EPRI     Requirements 

NRC/Electnc 

Document. 

Power  Research 

Institute  (EPRI) 

3:00-Break 

3:15— Advanced        Boiling 

NRC/General 

Water  Reactor  Status  and 

Electnc  (GE). 

|ftSUAft_ 
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Time  aixl  agenda 

Name 

4:45— Adjourn 

November  5.  1991: 

8:30— System   80+    Status 

NRC/ASEA  Bro«»n 

and  Issues. 

Bavert/ 

Combustion 

Engir>eering 

(AB8/CE). 

10:00— Sreak 

iai  5— Advanced    Ptant-€00 

NflC/ 

Status  and  Issues 

Wastinghouse 

m. 

11:45— Ujf>ch 

1:30— Smaa    Bo*r»g   Water 

NRC/QE. 

Reactor  Status  and  Issues. 

3:00— Closmg  Panel 

James  Tayloc, 

NRG,  Thomas 

. 

Murley.  NRC. 

NRC  Staff, 

NUMARC. 

4:30-Adioum 

Dated  in  Rockville,  Maryland,  this  1st  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  T.  Larkins, 

Chief,  Planning,  Program,  and  Management 
Support  Branch,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  91-24111  Filed  10-3-91;  8:45  amj 
BtLLmo  cooe  tsso-oi-m 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Heating  in  Palm  Springs, 
California:  Bus  Accident 

The  National  Transportation  Safety 
Board  will  convene  a  public  hearing  at  9 
a.m.  {local  time),  on  Thursday,  October 
31, 1991,  in  the  International  Ballroom  B 
of  the  Los  Angeles  Airport  Hilton  Hotel, 
5711  W.  Century  Boulevard,  Los 
Angeles,  California  90045,  in  connection 
with  its  investigation  of  the  Charter  Bus 
Run-Off-Roadway  and  Overturn  which 
occurred  near  Palm  Springs,  California, 
on  July  31, 1991.  For  further  information 
contact  Ted  Lopatkiewicz,  Office  of 
Public  Affairs,  National  Transportation 
Safety  Board,  800  Independence 
Avenue.  SW.,  Washington,  DC  20594, 
telephone  (202)  382-0660. 

Dated:  September  28, 1991. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
(FR  Doc.  91-23944  Filed  1&-3-OT:  8:45  amJ 

BIUJNG  COOC  7S3V01-II 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Power  Plan  Amendments;  Columt)ia 
River  Basin  Fish  and  Wiktltfe  Program 

September  26, 1991. 

AOENCY:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Coimcil  (Northwest  Power  Planning 

Council). 

action:  Notice  of  proposed  amendments 

to  the  Columbia  River  Basin  Fish  and 

Wildlife  Program  (measures  for 

anadromous  Rsh). 

SUMMARY:  Pursuant  to  the  Pacific 
Electric  Power  Planning  and 
Conservation  Act  (the  Northwest  Power 
Act,  16  U.S.C.  839,  et  seq.)  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council  (Council) 
has  proposed  amendments  to  the 
Columbia  River  Basin  Fish  and  Wildlife 
Program  (program).  The  amendments 
propose  major  changes  to  the  salmon 
and  steelhead  provisions  of  the  program, 
emphasizing  mainstream  passage, 
harvest,  and  a  process  to  develop 
analytical  tools  and  a  framework  for 
program  plaiming,  implementation, 
monitoring  and  research.  More  limited 
changes  are  proposed  for  the  salmon 
and  steelhead  habitat  and  production 
provisions  of  the  program.  Copies  of  the 
proposed  amendments  are  now 
available,  and  comments  are  soUcited. 

Background 

The  Council  is  in  the  second  phase  of 
a  four-part  process  to  consider 
amendments  to  the  Columbia  River 
Basin  Fish  and  Wildlife  Program 
(program).  Phase  one,  in  which  priority 
habitat  and  production  amendments 
were  adopted,  is  completed.  Phase  two 
addresses  the  issues  discussed  above. 
Phase  three  will  address  major 
production  and  habitat  issues,  system 
planning  (including  the  establishment  of 
a  framework  for  program  planning, 
implementation,  monitoring,  evaluation, 
and  research),  and  related  issues.  Phase 
four,  to  address  resident  fish  and 
wildlife,  would  begin  in  September, 
1992. 

The  second  phase  of  the  process 
began  on  August  9, 1991.  when  the 
Coimcil  received  recommendations  from 
fish  and  wildlife  agencies,  Indian  tribes, 
and  others,  for  measures  to  protect, 
mitigate  and  enhance  anadromous  Rsh 
affected  by  the  development  and 
operation  of  hydroelectric  facilities  in 
the  Columbia  River  Basin.  On 
September  26,  based  on  its  review  of  the 
recommendations  and  comments 
received  on  them,  the  Council  proposed 


a  series  of  amendments  to  the  program, 
to  be  circulated  for  public  comment. 

Opportunity  for  Comment 

The  Coimcil  will  receive  written 
comment  on  the  proposed  amendments, 
or  on  any  of  the  recommendations 
submitted  on  August  9,  through  5  p.m. 
Pacific  time,  October  25. 1991. 
Comments,  clearly  marked  "Salmon 
Amendment  Comments,"  should  be 
submitted  to  the  Council's  Public  Affairs 
Division,  851  SW.  Sixth  Avenue,  suite 
1100,  Portland,  Oregon  97204.  After  the 
close  of  comment,  Uie  Council  may 
initiate  consultations  to  clarify 
comments  that  have  been  submitted. 

Hearings 

Hearings  will  be  held  on  the  proposed 
amendments,  or  on  recommendations 
submitted  on  August  9,  as  follows: 

—October  15. 1991,  at  1  pjn.  and  6:30 

p.m.  at  Cavanaugh's  at  Columbia 

Center  in  Kennewick,  Washington; 
— October  15,  from  2  to  5  p.m.  and  7  to  9 

p.m.  at  the  Owyhee  Plaze  in  Boise, 

Idaho: 
—October  17,  from  6:30  to  10  p.m.  at  the 

Ramada  Inn  in  Lewiston,  Idaho; 
— Octol>er  21,  from  4  to  7  p.m.  at 

Cavanaugh's  in  Kalispell,  Montana; 
— October  21  from  1  to  6:30  p.m.  at  the 

Monticello  Hotel  in  Longview, 

Washington; 
— October  23,  from  9  a.m.  to  9  p.m.  at  the 

Council's  central  offices  in  Portland, 

Oregon. 

Please  contact  the  Council's  Public 
Affairs  Division  to  reserve  a  time  to 
testify.  Witnesses  should  be  prepared  to 
summarize  briefly,  rather  than  read,  any 
written  statement  they  wish  to  enter  into 
the  record. 

FOR  RIRTHER  INFORMATKM  CONTACT: 
For  copies  of  the  proposed  amendments 
(request  document  no.  91-25),  contact 
the  Council's  Public  Affairs  Division,  851 
SW.  Sixth  Avenue,  suite  1100,  Portland. 
Oregon  97204  or  (503)  222-5181,  toll  free 
1-600-222-3355. 

Edward  W.  Sheets, 

Executive  Director. 

(FR  Doc.  91-23871  Filed  10-3-91;  8:45  amJ 

BttXmO  CODE  0000-00-11 


PANAMA  CANAL  COMMISSION 

Agency  Information  Collection 
Request  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

agency:  Panama  Canal  Commission. 
action:  Notice. 
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summary:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
as  amended,  the  Panama  Canal 
Commission  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance  a 
SF-83  (Request  for  0MB  Review)  for  a 
currently  approved  collection  of 
information  contained  in  subchapter  C 
(Shipping  and  Navigation)  of  chapter  I, 
title  35,  Code  of  Federal  Regulations 
(CFR). 

ADDRESSES:  Comments  may  be  sent  to 
Edward  H.  Clarke,  Desk  Officer  for 
Panama  Canal  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
room  3228,  New  Executive  Office 
Building.  Office  of  Management  and 
Budget,  Washington.  DC  20507. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  a  complete  copy  of  the  collection  of 
information  or  related  information, 
contact  Barbara  Fuller,  Office  of  the 
Secretary,  Panama  Canal  Commission, 
telephone  202-634-6441. 

SUPPt.EMENTARY  INFORMATION: 

Title:  Subchapter  C  (Shipping  and 
Navigation)  of  chapter  I.  35  CFR. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Form  Number(s):  Various. 

Needs  and  Uses:  On  December  24, 
1981,  OMB  approved  an  information 
collection  proposal  submitted  by  the 
Panama  Canal  Commission  in 
conjunction  with  a  revision  of  its 
aavigation  regulations  (35  CFR  chapter  I. 
subchapter  C),  and  assigned  it  the 
control  number  3207-0001.  The  forms 
required  by  those  regulations,  which 
make  up  the  collection  of  information 
are  used  to  collect,  from  vessels  arriving 
in  the  Panama  Canal  waters, 
information  required  for  assuring  that 
the  vessels  are  in  compliance  with 
Panama  Canal  Commission  shipping 
and  navigation  regulations.  The 
information  collected  will  be  used  for 
economic  analyses,  traffic  forecasting, 
identification,  billing,  safety  and 
sanitation  purposes.  It  is  estimated  that 
the  burden  (which  varies  widely, 
depending  upon  the  nature  of  each 
vessel's  operations)  for  cargo  vessels 
ranges  from  five  minutes  to  four  hours 
per  response.  The  burden  will  be 
lessened  for  those  vessels  having  the 
capability  of  producing  computer 
generated  cargo  declarations.  For 
passenger  vessels,  the  range  would  be 
from  approximately  two  hours  to 
thirteen  hours.  The  utilization  of 
computer  generated  crew  and  passenger 
lists  should  reduce  by  eight  to  ten  hours 
the  time  required  nf  a  vessel  like  the 


Queen  Elizabeth  2.  (the  smallest 
"passenger"  vessels  carry  about  13 
passengers  and  the  largest,  the  QUEEN 
ELIZABETH  2,  is  capable  of 
accommodating  about  1,879).  It  would 
be  very  difficult  to  provide  a  meaningful 
estimate  of  the  total  burden  for  each 
vessel  since  some  transit  frequently, 
while  others  may  transit  only  once  or 
infrequently. 

Affected  Public:  Businesses  or  other 
for  profit. 

Burden:  27,966  hours. 

Average  Hours  Per  Response:  2. 

Frequency:  On  occasion. 

Number  of  Respondents:  13,983. 

Dated:  October  1. 1991. 
Joseph ).  Wood, 

Director,  Office  of  Executive  Administration, 
Senior  Official  for  Infonnation  Resources 
Management 

(FR  Doc.  91-23962  FUed  10-3-91;  8:45  am] 

BIUJNQ  CODC  9640-01-11 


POSTAL  RATE  COMMISSION 
lOrder  No.  906;  Docket  No.  MC91-3] 

Second-Class  Pallet  Discount;  Notice 
and  Order  on  Filing  of  Postal  Service 
Proposal  to  Establish  Pallet  Discount 
For  Second-Class  Mail 

Before  Commissioners:  George  W.  Haley, 
Chairman:  Henry  R.  Folsom,  Vice-Chairman: 
John  W.  Crutchen  W.H.  "Trey"  LeBlanc.  Ill; 
Patti  Birge  Tyson 
October  1. 1991. 

Notice  is  given  that  on  September  25, 
1991,  the  U.S.  Postal  Service,  pursuant  to 
chapter  36  of  title  39  of  the  U.S.  Code, 
filed  a  request  with  the  Postal  Rate 
Commission  for  a  recommended 
decision  on  establishment  of  a 
classification  and  rate  discounts  for 
palletized  second-class  mail.  The 
Service's  request  was  accompanied  by 
the  direct  testimony  and  supporting 
exhibits  of  witnesses  Bradley,  Mitchell 
and  Acheson;  a  notice  concerning 
library  references  '  and  discovery;  and  a 
compliance  statement  detailing  the 
manner  in  which  the  Service  has  met  the 
standards  of  the  Commission's  rules  of 
practice.  The  Service  proposes  a  Fiscal 
Year  1992  test  year  for  reasons  related 
to  the  Docket  No.  R90-1  test  year, 
expected  ease  of  implementation, 
consistency  with  the  chosen  cost 
avoidance  methodology,  and  the  desire 
for  expedition  of  this  proceeding. 

Proposed  Discounts 

The  Postal  Service  proposes  a  pallet 


discount  for  all  second-class  mail, 
except  the  in-county  mail  category.  The 
Service's  request  notes  that  the 
proposed  rates  are  designed  to  achieve 
the  same  revenue  as  expected  from  the 
recently  established  rates  resulting  from 
the  Commission's  recommendations  and 
Governors'  actions  in  Docket  No.  R9Q-1. 
It  also  notes  that  certain  second-class 
basic  rates  have  been  adjusted  upward 
to  account  for  the  revenue  leakage  as  a 
result  of  the  discount.  Postal  Service 
Request  at  1-2.  See  also  USPS-T-3  at  23. 
As  shown  below,  the  discounts  are  on 
the  basic  pound  rate  for  non-palletized 
mail,  with  the  level  depending  on  the. 
zone. 


Zone 

Die- 
count 

Regu- 
Iwrate 

(in 
cents 

Nonprof- 
it/ 
Class- 

pound) 

room 

DOU 

16.6 

11.6 

SCF 

0.3 

17.6 

12.2 

1&2 

1.5 

19.9 

14.5 

3 

2.0 

21.1 

15.9 

4 

2J 

23J 

18.6 

5 1 

3.2 

26.7 

22.7 

6.. .*•.*••••»■•••»■>••>••»••.».*. 

3.6 

30.3 

27.0 

7 

4.0 

34.6 

32.1 

0 ■»»»■■.■.... 

4.4 

38.3 

36.6 

Edrtorial 

1.5 

14.9 

10.9 

'  The  library  references  consist  of  a  Second-Class 
Mai!  Publication  Study  and  diskettes  for  the 
workpapers  of  witnesses  Bradley  and  Mitchell. 


USPS-T-3  at  23-24. 

Associated  percentage  increases  or 
decreases  in  postage  for  a  variety  of 
mailpieces  are  found  in  Exhibit  USPS- 
3A  of  the  Postal  Service's  filing.  The 
testimony  of  Postal  Service  witness 
Mitchell  indicates  that  except  for  cells 
with  limited  volume,  such  as  zone  8.  the 
rate  changes  are  in  the  range  of  a  few 
percentage  points.  USPS-T-3  at  24-25. 

Intervention 

Any  person  interested  in  participating 
as  a  party  in  this  proceeding  should  file 
a  notice  of  intervention  with  the 
Secretary  of  the  Commission  on  or 
before  October  25. 1991.  setting  forth  the 
nature  of  the  person's  interest  in  the 
issues.  Persons  seeking  status  as  limited 
participants  should  file  a  written  notice 
of  intervention  as  a  limited  participant 
on  or  before  October  25, 1991.  Those 
wishing  to  express  their  views 
informally,  without  seeking  party  or 
limited  participant  status,  may  file 
comments  at  any  time.  Commission 
rules  pertaining  to  intervention  and  the 
filing  of  informal  comments  appear  at  39 
CFR  3001.20,  20a  and  20b. 

Officer  of  the  Commission  (OOC) 

Stephen  A.  Gold.  Director  of  the 
Commission's  Office  of  the  Consumer 
Advocate,  is  appointed  to  represent  the 
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interests  of  the  general  public  in  this 
proceeding.  In  this  capacity,  he  will 
direct  the  activities  of  Commission 
personnel  assigned  to  assist  him  and,  at 
an  appropriate  time,  supply  their  names 
for  the  record.  Neither  Mr.  Gold  nor  the 
assigned  personnel  will  participate  in  or 
advise  as  to  any  Commission  decision. 
The  OOC  shall  be  separately  served 
with  three  copies  of  ail  Rhngs,  in 
addition  to  and  at  the  same  time  as 
service  on  the  Commission  of  the  25 
copies  required  by  10(c)  of  the 
Commission's  rules  of  practice  [39  CFR 
§  3001.10(c)J. 
The  Commission  orders: 

(A)  Notices  of  intervention  in  this 
proceeding  shall  be  sent  to  Charles  L 
Clapp,  Secretary,  Postal  Rate 
Commission,  1333  H  Street.  NW..  suite 
300,  Washington,  DC  20268-O001  on  or 
before  October  25, 1991. 

(B)  Stephen  A.  Gold  is  appointed 
Officer  of  the  Commission  to  represent 
the  interests  of  the  general  public  in  this 
proceeding.  Service  of  documents  on  the 
OOC  shall  be  in  accordance  with  the 
provisions  set  forth  in  the  body  of  this 
Notice  and  Order. 

(C)  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
Federal  Register. 

By  the  Commission. 
Charies  L.  Clapp, 

Secretary. 

(FR  Doc  91-23951  Filed  10-3-91;  8:45  am) 

BtLUNO  CODC  7710-fW-ll 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  written  request  copies  available 
from:  Securities  and  Exchange 
Commission,  Public  Reference  Branch, 
Washington,  DC  20549-1002. 

New.  Rule  17Ad-15.  FUe  No.  270-380 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et.  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78  et.  seq.]  proposed  Rule  17Ad- 
15  (17  CFR  240.17Ad-15),  which  would 
require  registered  transfer  agents  to 
maintain  records  of  rejected  transfers  of 
securities,  and  the  reasons  for  rejection. 
It  is  estimated  that  approximately  800 
transfer  agents  would  incur  an  average 
burden  of  40  hours  annually  to  comply 
with  the  proposed  rules. 


Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash,  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549  and  Gary 
Waxman,  Qearance  Officer,  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  September  20, 1991. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-23880  Filed  10-3-91;  8:45  am] 

BILUNQ  COOC  MIO-Ot-M 


Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142 

Upon  written  request  copies  available 
from:  Security  and  Exchange 
Commission,  PubUc  Reference  Branch, 
Washington,  DC  20549-1002. 

New,  Rule  17b-lT  and  Rule  17h-ZT,  FUe 
No.  270-359 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et.  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  imder  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78  el.  seq.)  proposed  Rules  17h- 
IT  (17  CFR  240.17h-lT)  and  17h-2T  (17 
CFR  240.17h-2T).  which  would  require 
registered  brokers  and  dealers  to 
maintain,  preserve,  and  file  information 
concerning  certain  of  their  associated 
persons.  It  is  estimated  that 
approximately  250  broker-dealers  would 
incur  an  average  burden  of  14  hours 
annually  to  comply  with  the  proposed 
rules. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash,  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building. 
Washington,  DC  20503. 


Dated:  September  4, 1991. 
Maigaiat  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc  91-23881  Filed  10-3-91;  a-45  am] 
Mixma  COOC  toio-ot-n 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearing  Officer:  Keimeth  A. 
Fogash,  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings. 
Information  and  Consumer  Services,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549. 

Extension 

Rule  2al9-l,  File  No.  270-294* 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  2al9-l  under  the 
Investment  Company  Act  of  1940 
("Act")  (17  CFR  270.2al9-l). 

Rule  2al9-l  provides  that  investment 
company  directors  will  not  be 
considered  interested  persons,  as 
defined  by  section  2(a)(19)  of  the  Act, 
solely  because  they  are  registered 
broker-dealers  or  affiliated  persons  of 
registered  broker-dealers,  if  the 
conditions  of  the  rule  are  met. 
Approximately  2944  respondents  spend 
about  one  hour  each,  annually, 
compiling  and  keeping  records  related  to 
the  requirements  of  the  rule. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  the  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-6004,  and 
Gary  Waxman,  Clearance  Officer, 
Office  of  Information  and  Regulatory  - 
Affairs,  Office  of  Management  and 
Budget,  (Paperwork  Reduction  Project 
3235-0332),  room  3208  NEOB, 
Washington,  DC  20503. 

Dated:  August  30. 1991. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-23882  Filed  10-3-91;  8:45  am] 

WLUNQ  COOC  •01*.«1-«l 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearing  Officer  Kenneth  A. 
Fo£ash.  (202)  272-2142. 

Upon  Written  Request.  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings, 
Information,  and  Consumer  Services, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.      II 

Extension 

Rule  17f-2,  Fde  No.  270^233 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  0MB 
approval  Rule  17f-2  under  the 
Investment  Company  Act  of  1940  (17 
CFR  270.17f-2). 

Rule  17f-2  sets  standards  to  be 
followed  and  requirements  to  be  met  by 
registered  management  companies  that 
maintain  in  their  own  custody  their 
portfolio  securities.  Approximately  50 
respondents  utilize  the  rule  annually, 
necessitating  about  3  responses  eadi  per 
year,  for  a  total  of  150  responses.  Each 
response  requires  about  4.5  hours,  for  a 
total  of  875  hours;  each  respondent 
spends  two  additional  hours  annually 
keeping  records  relating  to  requirements 
of  the  rule,  for  a  total  of  775  burden 
hours. 

The  estimate  of  average  burden  hours 
-  is  made  solely  for  the  purposes  of  the 
Paperworic  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even  a 
representative  sxurey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  oomments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  conunents  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  comphance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Comraission,  450  Fifth  Street, 
NW..  Washington,  DC  20549,  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(Paperwork  Reduction  Project  3235- 
0269],  room  3208  NEOB,  Washington.  DC 
20503.     1 1 

Dated:  Auguft  3a  isn. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  n-23883  FQed  10-»^;  8:45  amj 
aiuiMa  cooc  mio-oi-m 


[RateaM  No.  34-297S2;  Ftta  No.  SR-Am»x- 
91-16] 

Self-Regulatory  Organizations; 
American  Stock  Exchange;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Reduction  or  Waiver  of 
Listing  Fees  Under  Certain 
Circumstances 

September  27, 1991. 

On  July  18, 1991,  the  American  Stock 
Exchange  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
ig(b)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
adopt  section  146  to  the  Amex  Company 
Guide  to  allow  the  Exchange,  in  its 
discretion,  to  reduce  or  waive  the 
amount  of  original,  annual,  and/or 
additional  listing  fees  under  certain 
limited  circumstances  to  accommodate 
unique  situations.' 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29544  (August 
9, 1991),  56  FR  40927  (August  16. 1991). 
No  comments  were  received  on  the 
proposal 

Under  the  Amex's  current  fee 
structure,  after  an  issuer  is  approved  for 
listing  on  the  Exchange,  a  listing  fee  is 
assessed  on  that  issuer  based  upon  the 
total  number  of  shares  to  be  listed. 
Thereafter,  annual  fees  are  imposed  on 
the  issuer  based  upon  the  number  of 
shares  outstanding,  and  additional 
listing  fees  are  assessed  for  hsting 
additional  shares  of  an  existing  issue. 
Generally,  the  Exchange  has  no 
flexibility  to  reduce  or  waive  listing 
fees. 

The  Amex  proposes  to  amend  the 
Company  Guide  to  add  a  new  Section 
146  authorizing  the  Exchange  to  reduce 
or  waive  listing  fees  in  certain  situations 
where  such  a  reduction  or  waiver  of  fees 
is  deemed  appropriate  to  achieve  an 
equitable  result.  In  its  filing,  the  Amex 
states  that,  while  an  increase  in  the 
number  of  non-traditional  equity  issues, 
such  as  closed-end  mutual  funds,  has 
created  new  listing  opportunities,  the 
rigidity  of  the  Exchange's  fee  structure 


•  17  CFR  24ai9t>-«  (1990). 

■  In  the  original  filing,  the  Exchange  proposed  to 
allow  the  Exchange,  io  its  discretion,  to  adjust  the 
amount  of  original,  annual  and/or  addibonal  listing 
fees  under  certain  limited  circumstances  to 
accommodate  unique  situations.  The  Exchange  later 
amended  the  filing  to  allow  the  Elxchange,  in  its 
discretion,  to  reduce  or  waive  the  amount  of 
original,  annual,  and/or  addibonal  listing  fees  vndar 
certain  limited  circumstances  to  accommodate 
uaiqae  tttnationt  Sec  Amendsaent  Na  1  ta  Pii*  Ma 
SR-Aaeic-n-ie. 


has,  in  certain  circumstances,  prevented 
the  Exchange  from  capitalizing  fully  on 
this  growth.  As  an  example,  the 
Exchange  cites  the  potential  listing  of  a 
series  of  related  mutual  funds  or  imit 
investment  trusts  ("UITs")  marketed  by 
a  single  sponsor.  The  Amex's  current  fee 
structure  would  require  the  Exchange  to 
treat  the  listing  of  the  multiple  funds  of 
the  single  sponsor  as  individual  listings, 
and  would  require  the  Exchange  to 
charge  the  full  original  listing  fee  for 
each.  Under  the  new  proposal,  the  Amex 
would  have  the  flexibility  to  reduce  or 
waive  the  listing  fees  for  the  single 
sponsor. 

The  Amex  filing  also  present* 
additional  situations  where  a  reduction 
or  waiver  of  the  Exchange's  listing  fees 
would  be  reasonable,  siich  as:  the 
spinoff  of  various  operations  by  a  listed 
company  into  a  series  of  separate 
enterprises  (each  to  be  owned  initially 
by  the  same  shareholders)  or  the 
relisting  of  a  company  that  has  been 
restructured  within  a  short  period  of 
time  after  delisting.   . 

Finally,  the  Amex  would  consider  the 
reduction  or  waiver  of  its  listing  fees  on 
a  case-by-case  basis  only.  The  Exdtange 
states  in  its  filing  that  the  proposed  rule 
change  is  intended  only  to  provide  the 
Amex  with  the  flexibiUty  to  reduce  or 
waive  listing  fees  in  certain  limited 
circumstances.  It  is  not  intended  as  a 
means  for  the  Exchange  to  negotiate  on 
a  routine  basis  with  potential  issuers 
regarding  listing  fees.  The  Exchange 
emphasizes  that  financial  hardship 
alone  would  not  be  a  justification  for  the 
reduction  or  waiver  of  listing  fees  for  a 
potential  or  currently-listed  issuer. 

The  Commission  finds  that  the 
proposed  rule  change  ia  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Section  6  of  the  Act*  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  section 
6(b)(4)  requirement  tiutt  the  rules  of  an 
ext^ange  provide  for  the  equitable 
allocation  of  reasonaUe  dues,  fees,  and 
other  charges  among  its  members, 
issuers,  and  other  persons  using  the 
Exchange's  facilities.*  In  addition,  the 
Commission  believes  the  proposal  is 
consistent  with  the  section  6(bK5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  not 
be  designed  to  permit  unfair  , 


«MU.&C78f(19e8). 
•lSU.&C78f(bH4)(1l 
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discrimination  between  customers, 
issuers,  brokers  or  dealers." 

In  this  regard,  the  Commission 
believes  that  the  Amex  proposal  would 
allow  the  Exchange  flexibility  to  reduce 
or  waive  listing  fees  in  certain  situations 
when  the  Exchange  determines  that 
such  a  waiver  or  reduction  in  fees  is 
justified.  The  Commission  agrees  with 
the  Amex  that  there  are  certain 
situations  in  which  granting  a  waiver  or 
reduction  in  hsting  fees  is  justified.  For 
example,  the  Commission  believes  that 
the  situations  described  by  the  Amex  in 
its  nhng,  such  as  the  potential  listing  of 
a  series  of  related  mutual  funds  or  UITs 
marketed  by  a  single  sponsor,  the 
spinoff  of  various  operations  by  a  listed 
company  into  a  series  of  separate 
enterprises  each  to  be  owned  initially  by 
the  shareholders,  or  the  relisting  of  a 
company  that  has  been  restructured 
within  a  short  period  of  time  after 
delisting,  present  special  circumstances 
under  which  the  Amex  woidd  be 
justified  in  waiving  or  reducing  payment 
of  Exchange  listing  fees.  These 
situations  differ  from  the  listing  of  a 
traditional  equity  issue  because,  for 
example,  in  the  case  of  a  single  sponsor 
listing  a  series  of  related  mutual  funds 
or  UITs,  the  issuer  would  be  the  same 
and  the  securities  issues  all  would  have 
similar  characteristics.  Similarly,  in  the 
case  of  the  spinoff  or  reorganization  of 
various  operations  by  a  listed  company 
into  a  series  of  separate  enterprises 
each  to  be  owned  initially  by  the 
shareholders,  because  the  Exchange 
already  has  a  relationship  with  the 
predecessor  entity,  the  Usting  of  the 
successor  entity  would  not  present  the 
Exchange  with  the  potential  listing  of  a 
completely  new  issuer.  The  Commission 
believes  that  allowing  the  Exchange  the 
flexibility  to  reduce  or  waive  listing  fees 
in  these  types  of  situations  should  help 
the  Amex  attract  additional  issues  to  its 
market,  as  well  as  provide  an  incentive 
for  current  Exchange  issuers  to  list  their 
new  issues  on  the  Amex. 

The  Commission  emphasizes, 
however,  that,  under  the  proposal,  the 
Amex's  ability  to  waiver  or  reduce 
listing  fees  would  be  limited  to  certain 
situations  where  such  a  waiver  or 
reduction  in  fees  would  be  justified, 
such  as  in  situations  similar  to  those 
discussed  above.  These  cases  where  a 
waiver  or  reduction  in  fees  would  be 
granted  to  potential  or  current  issuers 
would  be  determined  by  the  Exchange 
on  a  case-by-case  basis.  Finally,  the 
Commission  notes  that  the  Amex 
proposal  is  substantially  similar  to  a 
recent  revision  by  the  National 


Association  of  Securities  Dealers,  Inc. 
("NASD")  to  its  listing  fee  schedule  for 
NASDAQ  companies  which  permits 
both  original  and  armual  fees  to  be 
reduced  or  waived  on  a  case-by-case 
basis.'' 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  91-23945  Filed  10-3-^;  8:45  am] 
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[R«leM«  No.  34-29748;  RIe  Na  SR-CBOE- 
91-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  EffectiveneM 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  inc. 
Relating  to  a  Memorandum  of 
Understanding  With  the  North 
American  Securities  Administrators 
Association,  inc. 

September  27. 1991. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  September  9, 1991,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  filing  with  the 
Commission  a  copy  of  a  Memorandum 
of  Understanding  ("MOU")  executed 
between  the  North  American  Securities 
Administrators  Association,  Inc. 
("NASAA")  and  the  CBOE  relating  to 
Exchange  listing  standards  for  common 
stock.* 


•  15  U.S.C  78(|b)(5)  (1988). 


•  See  Part  IV  of  Schedule  D  of  the  NASD  By-Uws 
which  provide*  that  the  NASD'i  Board  of  Covemora 
may  waive  all  or  any  part  of  the  entry  and  annual 
feet  for  both  National  Market  System  ("NMS")  and 
re^ar  NASDAQ  applicant*.  See  alto  Securitie* 
Exchange  Act  Releaae  No.  28731  (January  2, 1901), 
S6  FR  906  (approving  File  No.  SR-NASD-00-ei). 

•  15  UaC.  78»(b)<2)  (1988). 

•  17  CPR  20a3O-3(a)(12)  (1990). 

'  The  MOU  wa*  attached  to  the  rule  filing  a* 
Exhibit  A  and  i*  available  at  the  CBOE  and  the 
Commiaaion  at  the  addre**  noted  in  Item  IV  below. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regidatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most  ' 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  19, 1990,  the  Commission 
approved  File  No.  SR-CBOE-flO-^ 
establishing  chapters  XXX  and  XXXI  of 
the  Exchange  Constitution  and  Rules, 
which  govern  the  listing  and  trading  of 
stocks,  bonds  and  debentures,  warrants 
(including  currency  and  index  warrants), 
and  other  securities  instruments  on  the 
Exchange.'  In  connection  with  this 
authorization  to  trade  other  securities 
products  in  addition  to  standardized 
options,  and  in  an  effort  to  achieve  a 
level  playing  field  with  other  registered 
national  securities  exchanges,  the 
Exchange  seeks  certification  as  a 
recognized  exchange  under  the 
"exchange  listing  exemption"  in  the 
states  that  accord  such  recognition  and 
do  not  currently  recognize  the  CBOE. 
With  such  recognition,  all  securities 
listed  or  approved  for  listing  on  the 
CBOE  would  be  exempt  from 
registration  requirements  in  the 
individual  relevant  states. 

Responding  to  the  CBOE's  solicitation 
for  recognition,  the  NASAA  appointed 
an  Ad  Hoc  Marketplace  Exemption 
Committee  ("NASAA  Committee")  to 
review  the  Rules  and  operations  of  the 
CBOE  and  make  a  recommendation  on 
CBOE's  request  to  the  NASAA 
membership.  In  March  1991,  the  NASAA 
Committee  issued  a  report 
recommending  that  the  states  accord  the 
CBOE  a  marketplace  exemption  and 
that  NASAA  execute  a  MOU  with  the 
CBOE.  The  MOU,  which  is  substantially 
identical  to  the  Memorandum  of 
Understanding  between  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  and  NASAA.  was  executed 
and  became  effective  on  May  31, 1991.' 


*  See  Securitie*  Exchange  Act  Releaae  No.  285S6 
(October  19. 1990).  56  FR  43233. 

■  See  Securitie*  Act  Release  No.  6810  (December 
16. 1986).  53  FR  52560  (release  announcing  a 
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With  the  intention  of  promoting 
maximum  uniformity  in  state  regulatory 
standards  in  the  form  of  a  imiform 
model  marketplace  exemption,  and 
achieving  maximum  effectiveness  of 
regulation  and  uniformity  between 
federal  and  state  standards,  the  MOU 
sets  forth  ninimum  criteria  for  listing 
common  stock.  The  agreed  upon  criteria 
include,  among  other  things:  numerical 
issuer  standards  for  net  tangible  assetr, 
public  float:  number  of  shareholders; 
corporate  governance  requirements, 
including  number  of  independent 
directors,  audit  committee  composition, 
and  corporate  actions  requiring 
shareholders  approval;  a  prohibition  on 
restrictiont  of  shareholder  voting  rights; 
and  numerical  maintenance  criteria. 
These  bating  criteria  are  virtually  the 
same  as  the  requirements  set  forth  in 
chapter  XXXI,  entitled  Approval  of 
Securities  for  Original  Listing,  of  the 
Exchange's  Rules.  In  the  event  that  SEC 
approval  is  sought  to  Ust  a  security  not 
contemplated  in  chapter  XXXI  as  in 
effect  at  the  time  of  the  execution  of  the 
MOU,  the  Exchange  has  agreed  to  notify 
state  regulators. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  foster 
cooperation  and  coordination  between 
persons  engaged  in  regulating  and 
facilitating  transactions  in  securities, 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  sets  forth  a 
stated  i)olicy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration  or  enforcement  of 
existing  CBOE  rules  and  therefore  has 
become  effective  pursuant  to  section 
19(b)(3){AJ  of  the  Act  and  subparagraph 
(e)  of  Rule  igb-4  thereunder.  At  any 


Memoranduio  of  Understanding  between  the  NASD 
and  NASAA  regarding  a  model  uniform 
marketplace  exemption  from  state  secuhtlM 
registration  requirements). 


time  within  60  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  die 
proposed  rule  change  that  are  filed  with 
the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  pubhc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No.  SR- 
CBOE-ei-30  and  should  be  submitted 
by  October  25, 1991. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  91-23947  Filed  10-3-91;  8:45  am] 
BIUJNO  CODE  S010-Q1-M 


[Release  No.  34-29749;  File  No.  8R-Ptilx- 
91-32] 

Self-Regulatory  Organizations;  Motica 
of  Filing  and  Order  Granting 
Temporary  Accelerated  Approval  of 
Proposed  Rule  Change  by  the 
Ptiiladelphia  Stock  Exchange,  Inc. 
Relating  to  Price  Protection  of  Limit 
Orders 

September  27, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  September  13, 1991.  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
C'CcMnmission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  self-regulatocy 


organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rule  232  of  the  Rules  of  the 
Board  of  Governors  to  require  Phlx 
specialists  to  provide  primary  market 
protection  for  Phlx  limit  orders  in  stocks 
listed  on  die  American  Stock  Exchange 
("Amex").  as  well  as  stocks  listed  on  the 
New  York  Stock  Exchange  ("NYSE"), 
entered  during  the  Phlx's  regular  trading 
session,  that  are  designed  as  executable 
after  the  Hilx  close  ("GTX  orders").  The 
execution  of  these  orders  will  be  based 
on  volume  that  prints  in  the  primary 
market's  after-hours  trading  session. 
The  Phlx  has  requested  accelerated 
approval  of  the  proposed  mi«  change. 

n.  Self-Regulatory  OrganizatioB's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  }une  13, 1991  the  Commission 
approved  for  a  temporary  period  ending 
on  May  24, 1993,  a  proposed  rule  change 
submitted  by  the  Phlx  (SR-Phlx-91-26) 
which  adopted  new  Rule  232  to  require 
Phlx  specialists  to  provide  primary 
market  protection  for  limit  orders, 
entered  during  the  Phlx's  regular  9:30 
a.m.  to  4  p.m.  trading  session,  that  are 
designated  as  GTX  orders.'  Rule  232 
authorizes  member  firms  on  behalf  of 
customers  to  designate  limit  orders  as 
GTX  orders.  Under  Rule  232,  GTX 
orders  are  executed  as  ordinary  good  tH 
cancelled  ("CTC")  orders.  If  these 
orders  are  not  executed  during  regular 
Phlx  trading  hours,  however,  and  are 
priced  at  the  NYSE  closing  price,  then 
the  Phbc  GTX  orders  would  be  eligible 


■  See  Securities  Exchange  Act  Release  No.  29300 
(JuM  13,  IWl).  Se  FR  28212.  :. 
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for  an  execution  after  the  VMx  close 
based  on  volume  that  prints  in  Crossing 
Session  I  of  the  NYSE's  Off-Hours 
Trading  ("OHT')  session.*  Currently, 
Rule  232  applies  only  to  NYSE-listed 
stock  traded  by  the  Phlx  because,  at  the 
Hme  the  Phlx  filed  SR-Phlx-91-26  to 
provide  primary  market  protection  to 
limit  orders  entered  with  the  Phlx  that 
are  designated  to  receive  the  execution 
price  that  will  be  estabhshed  in  the 
primary  market's  after-hours  session, 
jnly  the  NYSE  was  approved  to  operate 
an  after-hours  trading  system.  Because 
the  Amex  recently  received  approval  to 
operate  an  after-hours  facility.'  the  Phlx 
proposes  to  extend  the  application  of 
Rule  232  to  Amex-listed  stocks  as  well. 
In  this  regard,  the  same  guarantees  that 
are  extended  currently  by  Phlx 
speciahsts  with  respect  to  NYSE-listed 
stocks  pursuant  to  Rule  232  will  now  be 
extended  to  Amex-Hsted  stocks. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  facilitate 
b-ansactions  in  securities,  to  foster  a  free 
and  open  market  and,  in  general,  to 
protect  investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  sohcited  nor 
received. 

UI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 


«  The  NYSFa  OHT  facility  extends  the  NYSE's 
trading  hours  beyond  the  9:30  a.m.  to  4  p.ni.  trading 
session  to  establish  two  trading  sessions.  Crossing 
Session  I  which  permits  the  execution  of  single- 
stock  single-sided  closing-price  orders  and  crosses 
of  single-stock  closing-price  buy  and  sell  orders;  and 
Crossing  Session  n  which  allows  the  execution  of 
crosses  of  multiple-stock  aggregate-price  buy  and 
sell  orders.  See  Securities  Exchange  Act  Release 
No.  29237  (May  24, 1991),  56  FR  24SS3  (approving 
Files  No.  SR-NYSE-90-S2  and  NYSE-90-53). 

'  On  August  2. 1991.  the  Commission  approved  a 
proposed  rule  change  by  the  Amex  to  establish  a 
pilot  program  extending  its  trading  hours  to 
establish  an  after-hours  trading  facility  that  would 
permit  the  execution  of:  (1)  single-sided  closing- 
price  orders:  and  (2)  crosses  of  closing-price  buy 
and  sell  orders.  See  Sectirities  Exchange  Act 
Release  No.  29515  (August  2, 1991),  56  FR  37736 
(approving  File  No.  SR-Amex-91-15).  The  Amex's 
after-hours  trading  facility  is  substantially  similar  to 
the  NYSE's  Crossing  Session  I.  See  supra  note  2. 


submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubHc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No.  SR- 
Phlx-91-32  and  should  be  submitted  by 
October  25, 1991. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  determined  to  approve 
the  proposed  rule  change.  The 
Commission  believes  that  the  Phlx 
proposal  is  reasonably  designed  to 
promote  just  and  equitable  principles  of 
trade,  perfect  the  mechanism  of  a  free 
and  open  national  market  system,  and, 
in  general,  further  investor  protection 
and  the  public  interest  in  fair  and 
orderly  markets  on  national  securities 
exchanges,  as  well  as  facilitate  the 
linking  of  qualified  markets  through 
appropriate  communication  systems  and 
the  practicability  of  brokers  executing 
investors'  orders  in  the  best  market. 

The  Exchange  does  not  propose  to 
change  the  substantive  meaning  of 
existing  Phlx  rules  that  require 
specialists  to  provide  primary  market 
protection.  Instead,  the  proposal  merely 
expands  the  scope  of  those  rules  to 
apply  to  securities  traded  during  the 
Amex's  after-hours  trading  session.  The 
Phlx  currently  trades  both  NYSE-listed 
and  Amex-listed  securities  pursuant  to 
unlisted  trading  privileges.  As  a  result  of 
the  rule  change,  Phlx  specialists  now 
will  be  required  to  provide  primary 
market  protection  to  certain  designated 
orders  based  on  order  executions  that 
occur  in  either  primary  market's  after- 
hours  trading  session.  Thus,  Phlx 
specialists  will  be  required  to  provide 
primary  market  protection  not  only  to 
certain  designated  orders  in  NYSE-listed 


securities  based  on  order  executions 
that  occur  in  the  NYSE's  Crossing 
Session  I,  but  also  to  designated  orders 
in  Amex-listed  stocks  based  on  volume 
that  prints  in  the  Amex's  after-hours 
trading  facility.* 

The  Commission  believes  that 
allowing  the  Phlx  to  require  its 
specialists  to  provide  primary  market 
protection  to  certain  designated  orders 
based  on  order  executions  that  occur  in 
either  the  NYSE's  Crossing  Session  I  or 
in  the  Amex's  after-hours  trading  facility 
is  consistent  with  fair  and  orderly 
markets.  The  Commission  also  believes 
that  requiring  Phlx  specialists  to  provide 
primary  market  protection  to  orders  in 
both  NYSE-listed  and  Amex-listed 
stocks  should  help  to  ensure  that 
investors  receive  the  best  execution  of 
their  orders.  For  these  reasons,  the 
Commission  finds  that  approval,  for  a 
temporary  period  ending  on  May  24, 
1993,  of  the  Exchange's  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Sections  6  and  llA  of  the  Act.' 

In  addition,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
fiUng  thereof.  The  Phlx's  proposal 


*  The  Commission  has  approved  proposals  by 
several  of  the  regional  stock  exchanges  to  require 
their  specialists  to  provide  primary  market 
protection  to  limit  orders,  designated  as  executable 
after  the  close  of  the  regular  trading  session,  based 
on  volume  that  prints  in  the  primary  market's  aftei^ 
hours  session  (see  Securities  Exchange  Act  Release 
Nos.  29301  (June  13. 1991),  56  FR  28182  (granting 
temporary  accelerated  approval  to  File  No.  BSE-91- 
4);  29297  (June  13, 1991),  56  FR  28191  (granting 
temporary  accelerated  approval  to  File  No.  MSE- 
91-11);  29305  (June  13, 1991),  56  FR  28208  (granting 
partial  temporary  accelerated  approval  to  File  No, 
PSE-91-21)  and  29543  (August  9, 1991),  56  FR  40928 
(granting  accelerated  approval  to  File  No.  SR-PSE- 
91-28):  and  29300  (June  13. 1991),  56  FR  28212 
(granting  temporary  accelerated  approval  to  File 
No.  Phlx-ei-28).  The  Commission  notes  that  its 
approval  of  these  proposals  is  limited  in  application 
to  providing  execution  guarantees  based  on  volume 
that  prints  in  the  primary  market  crossing  sessions 
that  have  been  approved  by  the  Commission  [i.e.. 
NYSE's  Crossing  Session  I  (see  supra  note  2)  and 
Amex's  after-hours  trading  facility  (see  supra  note 
3)J.  If  the  NYSE  or  the  Amex  were  to  propose  new 
after-hours  trading  systems,  the  Phlx,  as  well  as  the 
Boston,  Midwest,  and  Pacific  Stock  Exchanges 
would  have  to  submit  new  proposed  rule  changes  to 
extend  their  execution  guarantees  to  the  new 
systems. 

•  15  U.S.C  78f  and  78k-l  (1988).  The  Commission 
approved  the  Phlx  rules  relating  to  CTX  orders  for  a 
temporary  pilot  period  ending  on  May  24, 1993.  See 
Securities  Exchange  Act  Release  No.  2930a  supra, 
note  1.  Because  the  instant  rule  change  amends 
these  same  rules,  the  Commission  is  approving 
these  changes  for  the  same  time  period 
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merely  extends  the  Exchange's  current 
rules,  which  allow  the  Exchange  to 
require  its  specialists  to  provide  primary 
market  protection  to  orders  that  have 
been  entered  with  the  Phlx  but  are 
designated  to  receive  the  execution 
price  that  will  be  established  in  the 
primary  market's  after-hours  session,  so 
that  they  will  apply  to  any  primary 
market's  after-hours  session  and  not 
only  to  the  NYSE's  OHT  facility.  It  does 
not  substantially  alter  current  Phlx 
procedures,  nor  does  it  raise  issues  not 
already  addressed  in  the  order 
approving  the  Phlx  rules  regarding 
providing  primary  market  protection  to 
certain  limit  orders.  Also,  the  substance 
of  this  proposal  was  published  in  the 
Federal  Register  for  the  full  statutory 
period  and  no  comments  were  received 
by  the  Commission.*  Finally,  the 
Commission  recently  granted  approval 
on  an  accelerated  basis  to  a  virtually 
identical  proposal  by  the  PSE  to  allow 
PSE  specialists  to  extend  primary 
market  protection  to  orders  based  on 
prices  established  in  any  primary 
market's  after-hours  trading  session  and 
not  only  to  prices  established  by  the 
NYSE's  OHT  facility.^  Approval  of  the 
Phlx  filing  on  an  accelerated  basis  will 
put  the  Exchange  in  an  equal 
competitive  position  with  the  PSE. 
Accordingly,  the  Commission  believes  it 
is  appropriate  to  approve  the  proposed 
rule  change  on  an  accelerated  basis  in 
order  to  provide  primary  market 
protection  for  eligible  limit  orders  and  to 
permit  the  Phlx  to  compete  with  the 
Amex's  after-hours  trading  facility  and 
with  any  other  primary  market's  after- 
hours  session. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved  for  a 
temporary  period  ending  on  May  24, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. • 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  91-23946  Filed  10-3-91:  8:45  am) 

BILUNO  COOC  MIO-OI-M 


•  See  Securities  Exchange  Act  Release  No.  29300. 
supra  note  1. 

'•  See  Securities  Exchange  Act  Release  No.  29543 
(August  9, 1991).  se  FR  40929  (granting  accelerated 
approval  lo  Pile  No.  SR-PSE-91-28). 

•  15  U.S.C.  78s(bl(2)  (1988). 

•  17  CFR  200.3O-3(a)(12)  (1990). 


fRelMiM  Na  34-29750;  Fil*  No.  8R-Phlx- 
91-29] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  the  Required 
Staffing  of  the  Equity  Floor 

September  27, 1991. 

I.  Introduction 

On  luly  12, 1991.  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  •  and  rule  19b-4 
thereunder.'  a  proposed  rule  change  to 
adopt  a  new  Phlx  Equity  Floor 
Procedure  Advice  ("EFPA"  or  "Advice") 
relating  to  the  required  staging  of  the 
equity  floor. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
29480  duly  24. 1991).  56  FR  36185  (July 
31. 1991).  No  comments  were  received 
on  the  proposal. 

II.  Description  of  the  Proposal 

The  proposed  EFPA  E-E-1— Required 
Staffing  of  the  Equity  Floor— will  require 
that  each  specialist  and  floor  brokerage 
unit  have  a  firm  representative  present 
on  the  Phlx  equity  trading  floor  thirty 
(30)  minutes  prior  to  the  opening  of 
trading  as  well  as  thirty  (30)  minutes 
after  the  close  of  trading.  Further,  the 
proposed  advice  will  require  that  the 
firm  representative  be  authorized  to 
make  appropriate  changes  and 
corrections  to  trades  made  or 
guaranteed  by  such  specialist  unit  or 
floor  brokerage  unit.  Finally,  the 
Exchange  proposed  to  apply  the 
following  fine  schedule  to  violations  of 
the  proposed  staffing  requirements: 

1st  Occurrence — Warning 
2nd  Occurrence — $100.00 
3rd  Occurrence— $250.00 
4th  Occurrence — Sanction  is 

discretionary  with  business  conduct 

committee 

III.  Discussion  and  Conclusion 

After  careful  consideration,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  section  6(b)  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  for 
the  reasons  set  forth  below,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  section  6(b)(5)  ' 


'  15  U.S.C.  788(b)(1)  (1988). 
«  17  CFR  240.19t)-l  (1990). 
•  15  U.S.C.  78f(b)(S)  (1988). 


requirement  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  with  persons 
engaged  in  regulating,  clearing,  settling 
and  processing  information  with  request 
to,  and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  also  believes  that  the 
proposal  is  consistent  with  the 
requirement  set  forth  in  section  6(b)(6)  * 
that  the  rules  of  an  exchange  must 
provide  that  members  shall  be 
appropriately  disciplined  for  violations 
of  the  Act,  the  rules  or  regulations 
thereunder,  or  the  rules  of  the  exchange. 

Specialists  and  fioor  brokerage  units 
play  a  significant  role  in  consummating 
trades  on  the  Exchange  floor,  and  have 
a  concomitant  responsibility  to  ensure 
that  such  transactions  are  processed 
efficiently  and  properly.  The 
Commission  believes  that  the  speedy 
resolution  of  trading  discrepancies  is 
essential  to  the  facilitation  of 
transactions  in  securities  and  the 
maintenance  of  fair  and  orderly 
markets. 

The  Commission  finds  that  the  Phlx's 
proposal,  which  will  require  that  a 
representative  of  the  Exchange's 
specialist  units  and  floor  brokerage  units 
be  present  on  the  floor  thirty  minutes 
before  trading  opens  and  thirty  minutes 
after  trading  closes,  will  augment 
efficiency  on  the  Exchange  fioor.  In  this 
regard,  discrepancies  which  arise  with 
regard  to  particular  trades  will  have  a 
greater  likelihood  of  being  resolved  prior 
to  the  opening  of  the  next  trading  day  if 
the  proposed  staffing  requirements  are    . 
in  effect.  More  specifically,  if  a  trade 
discrepancy  is  found  to  exist  after  the 
close  of  the  trading  day.  the  members 
involved  would  have  the  ability  to 
resolve  this  problem  until  4:30  p.m.  that 
same  day,  or  after  9  a.m.  to  9:30  a.m.  the 
following  trading  day.  In  the  absence  of 
the  proposed  requirement,  it  is  less 
likely  that  representatives  from  the 
individual  firms  will  be  present  to 
resolve  such  problems  prior  to  the  next 
day's  opening. 

The  proposed  rule  change's  purpose  of 
fostering  speedy  resolution  of  trade 
disputes  can  help  to  reduce  the 
problems  spawned  by  such  disputes.  For 
example,  there  may  be  instances  where 
a  specialist  and  fioor  broker  disagree  as 
to  whether  or  not  a  trade  was 
consummated.  If  at  the  close  of  trading, 
a  floor  broker,  after  reviewing  his  trade 


♦  15  U.S.C.  78f(b)(8)  (1988). 
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reports  for  the  day,  believes  he  bought 
500  shares  for  a  customer  account,  but 
the  specialist  denies  having  participated 
in  the  trade,  the  discrepancy  needs 
immediate  attention.  The  longer  the 
discrepancy  goes  unresolved,  the  greater 
the  risk  for  a  potential  loss.  Thus,  the 
quicker  trading  discrepancies  are 
uncovered,  the  sooner  such  problems 
can  be  rectified. 

Additionally,  because  customers  may 
call  at  the  end  of  the  trading  day  to 
inquire  as  to  whether  a  speciflc  trade 
occurred  and  the  circumstances 
surrounding  such  transaction,  someone 
knowledgeable  about  the  specific 
account  should  be  present  to  answer 
their  questions  and  clarify  any 
problems.  Thus,  the  Commission 
beheves  that  the  proposed  Advice  will 
provide  the  investing  public  with  access 
to  essential  marketplace  information. 
The  abihty  to  obtain  such  information 
readily  will  aid  in  the  maintenance  of  a 
free  and  open  market 

Furthermore,  the  Commission  believes 
that  the  proposed  thirty  minute  time 
frame  should  allow  ample  opportunity 
for  the  appointed  representative  to 
address  trading  day  problems  that  have 
arisen. 

Moreover,  the  Commission  believes 
that  it  is  consistent  with  the  Act  for  the 
Phlx  to  require  the  member's 
representative  to  be  authorized  to  make 
appropriate  changes  and  corrections  to 
trades  made  or  guaranteed  by  such 
spedahst  or  floor  brokerage  unit. 
Without  this  requisite  authorization,  the 
representative  would  act  as  a  conduit  of 
information  only  and.  while  potentially 
beneficial,  the  Commission  believes  that 
the  primary  purpose  of  the  proposal,  the 
timely  correction  of  trading 
discrepancies,  may  not  always  be 
fulfilled. 

Finally,  the  Commission  finds  that  the 
proposed  fine  schedule  is  consistent 
with  section  6(b)(6)  of  the  Act »  which 
requires  that  the  Exchange's  rules 
provides  for  the  appropriate  discipline 
of  its  members  and  persons  associated 
with  its  members  for  violations  of  the 
rules  of  the  Exchange.  The  Commission 
believes  that  the  proposed  fine  schedule 
provides  a  reasonable  and  fair  method 
by  which  to  discipline  Exchange 
members  who  violate  the  proposed 
advice. 

//  is  therefore  Ordered  Pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 


proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.' 
Matgaral  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-23887  Filed  10-3-91:  8:45  am] 

BILUNQ  COOC  MIO-OI-M 


[Ret  No.  IC-18336:  Infl  Series  Release  No. 
318;  812-7781] 

Metropotltan  Series  Fund,  Inc; 
Application 

Septeml}er  27, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC'  or 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

appucant:  Metropolitan  Series  Fund, 

Inc. 

RELEVANT  ACT  SECTIONS:  Order 

requested  under  section  6(c)  that  would 
grant  an  exemption  from  section  12(d)(3) 
and  rule  12d3-l. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  a  conditional  order  permitting  it  to 
invest  in  equity  and  convertible  debt 
securities  of  foreign  issuers  that  in  each 
of  their  most  recent  fiscal  years,  derived 
more  than  15%  of  their  gross  revenues 
from  securities  related  activities  in 
accordance  with  the  conditions  of  the 
proposed  amendments  to  rule  12d3-l 
imder  the  Act. 

FlUNQ  DATE:  The  application  was  filed 
on  August  28, 1991. 

HEARING  OR  NOTIFICATION  OF  HCARINO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  applicant  with 
a  copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  22, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

addresses:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  2054a 
Applicant  Metropolitan  Life  Insurance 


UMI 


•  15  VS.C  78f(b)(6)  (1990). 

•  15  VS.C  78e(b)(2)  (ISSB). 


*  17  CFR  20a30-3(a)(12)  (1090). 


Company,  One  Madison  Avenue,  New 
York.  New  York  10010.  Attention: 
Christopher  P.  Nicholas,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT 

Elaine  M.  Boggs.  Law  Clerk,  at  (202)  272- 
3026,  or  Nancy  M.  Rappa,  Branch  Chief, 
at  (202)  272-3030  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  Applicant  an  open-end 
management  investment  company 
registered  under  the  Act  currently 
consists  of  nine  series  ("Portfolios"). 
Metropolitan  Life  Insurance  Company 
("Metropolitan")  is  the  investment 
manager  to  each  of  the  Portfolios.  State 
Street  Research  &  Management 
Company  ("State  Street"),  a  wholly- 
owned  subsidiary  of  Metropolitan,  is  the 
sub-investment  manager  for  Applicant's 
Growth,  Income,  Diversified,  GNMA, 
Equity  Income,  and  Aggressive  Growth 
Portfolios.  GFM  International  Investors 
(London)  Limited  ("GFM")  is  the  sub- 
investment  manager  of  applicant's 
International  Stock  Portfolio. 

2.  Applicant  wishes  to  invest  in 
foreign  issuers  that  in  their  most  recent 
fiscal  year,  derived  more  than  15%  of 
their  gross  revenues  from  their  securities 
related  activities  as  a  broker,  dealer, 
imderwriter,  or  investment  adviser 
("Foreign  Securities  Companies"). 

3.  Applicant  seeks  relief  from  section 
12(d)(3)  of  the  Act  and  rule  12d3-l 
thereunder  to  invest  in  securities  of 
Foreign  Securities  Companies  to  the 
extent  allowed  in  the  proposed 
amendments  to  rule  12d3-l.  See 
Investment  Company  Act  Release  No. 
17096  (Aug.  3. 1989),  54  FR  33027  (Aug. 
11, 1989).  The  proposed  amendments  to 
rule  12d3-l  would,  among  other  things, 
facilitate  the  acquisition  by  applicant  ot 
securities  issued  by  Foreign  Securities 
Companies.  Applicant's  proposed 
acquisitions  of  securities  issued  by 
Foreign  Securities  Companies  will 
satisfy  each  of  the  requirements  of  the 
proposed  amendments  to  rule  12d3-l. 

4.  Apphcant  requests  any  order 
exempting  applicant  apply  to  any 
additional  portfolio  that  applicant  may 
create  in  the  future,  and  to  any  other 
registered  investment  companies  or 
series  thereof  which  in  the  future  are 
advised  by  Metropolitan  or  its  affiliates. 
State  Street  or  GFM,  or  for  \i^ich  any  of 
those  entities  may  in  the  future  serve  as 
principal  underwriter. 
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Applicant's  Legal  Conclusions 

1.  Section  12(d)(3)  of  the  Act  prohibits 
an  investment  company  from  acquiring 
any  security  issued  by  any  person  who 
is  a  broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  under 
the  Act  provides  an  exemption  from 
section  12(d)(3]  for  investment 
companies  acquiring  securities  of  an 
issuer  that  derived  more  than  15%  of  its 
gross  revenues  in  its  most  recent  Tiscal 
year  from  securities  related  activities, 
provided  the  acquisitions  satisfy  certain 
conditions  set  forth  in  the  rule. 
Subparagraph  (b)[4]  of  rule  12d3-l 
provides  that  "at  the  time  of  acquisition, 
any  equity  security  of  the  issuer  *  *  * 
[must  be]  a  'margin  security'  as  defined 
in  Regulation  T  promulgated  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System."  Since  a  margin 
security  generally  must  be  one  which  is 
traded  in  the  United  States  markets, 
securities  issued  by  many  Foreign 
Securities  Companies  would  not  meet 
this  requirement.  Accordingly,  applicant 
seeks  an  exemption  from  the  margin 
security  requirements  of  rule  12d3-l.' 

2.  The  proposed  amendments  to  rule 
12d3-l  provide  that  the  margin  security 
requirement  would  be  excused  if  the 
acquiring  company  purchases  the  equity 
securities  of  Foreign  Securities 
Companies  that  meet  criteria 
comparable  to  those  applicable  to  equity 
securities  of  United  States  securities 
related  businesses.  The  criteria,  as  set 
forth  in  the  proposed  amendments,  "are 
based  particularly  on  the  pohcies  that 
underlie  the  requirements  for  inclusion 
on  the  list  of  over-the-counter  margin 
stocks."  Investment  Company  Act 
Release  No.  IC-17096  (Aug.  3, 1989],  54 
FR  33027  (Aug.  11, 1989). 

Applicant's  Condition 

Applicant  agrees  to  the  following 
condition  in  connection  with  the  relief 
granted: 

Applicant  v«dll  comply  with  the 
provisions  of  rule  12d3-l  under  the  Act 
as  proposed  to  be  amended  or  as  such 
amendments  may  be  reproposed, 
adopted  or  amended. 


■  The  itafr  of  the  Division  of  Investment 
Management  notes  that  the  Board  of  Governors  of 
the  Federal  Reserve  System  has  amended 
Regulation  T  to  include  "foreign  margin  stock." 
However,  because  the  requirements  for  Inclusion  on 
the  Board's  "List  of  Foreign  Margin  Stocks"  are 
generally  more  restrictive  than  the  requirements  for 
a  "margin  security"  traded  in  the  United  States 
markets,  securities  issued  by  many  Foreign 
Securities  Companies  are  not  included  in  the 
definition  of  "foreign  margin  stock"  under 
Regulation  T.  See  12  CFR  Z20.2(i)  and  (q)(e). 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  91-23884  Filed  10-3-91;  8:45  am] 

WLUNQ  CODE  SOIO-OI-M 


[ReiMM  No.  IC-18335;  811-3849] 

Pruciential*Bach«  Cofporat*  DivideiHl 
Fund,  Inc^  Application 

September  27. 1991. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANT:  Prudential-Bache  Corporate 
Dividend  Fund,  Inc. 

RELEVANT  1 940  ACT  SECTION:  Section 

8(0- 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

nuNO  DATES:  The  application  was  filed 
on  May  15, 1990,  and  amendments  to  the 
application  were  filed  on  June  6  and 
September  9, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pm  on 
October  22, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant.  One  Seaport  Plaza,  New 
York,  New  York  10292. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.R.  Hallock.  Jr.,  Special  Counsel,  at 
(202)  272-3030  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicant's  Representations 

1.  Apphcant,  a  Maryland  corporation, 
registered  as  an  open-end  diversified 
management  investment  company  under 
the  1940  Act  on  September  16. 1983 
under  the  name  Prudential-Bache 
Adjustable  Rate  Preferred  Stock  Fund. 
Inc.  Its  registration  statement  under  the 
Securities  Act  of  1933  was  declared 
effective  on  December  15, 1983.  and  an 
initial  public  offering  was  commenced 
immediately  thereafter.  The  Applicant's 
name  was  changed  to  Prudential-Bache 
Corporate  Dividend  Fund.  Inc.  on  July  5, 
1988. 

2.  At  a  special  meeting  held  on 
January  10. 1989,  a  majority  of 
Applicant's  board  of  directors,  at  the 
recommendation  of  Prudential  Mutual 
Fund  Management.  Inc.,  as  Manager, 
voted  to  cease  sales  of  the  Applicant's 
shares  and  to  recommend  that 
Applicant's  shareholders  voluntarily 
redeem  their  shares.  Notice  of  these  and 
related  determinations  was  mailed  to 
shareholders  of  record  by  letter  dated 
January  10, 1989. 

3.  The  Manager  agreed  to  waive  its 
fee  and  absorb  all  of  the  Applicant's 
operating  expenses  as  of  January  10. 
1989.  For  that  reason,  the  Applicant  has 
no  habilities.  Further,  pursuant  to  an 
agreement  between  the  Applicant  and 
the  Manager,  the  Manager  agreed  to 
absorb  any  costs  associated  with  any 
claims  which  may  be  made  against  the 
Applicant  in  the  future,  to  the  extent 
such  claims  might  not  be  covered  by 
insurance.  The  Applicant  is  not  aware  of 
any  such  claims. 

4.  As  of  March  26. 1990,  the  Applicant 
had  redeemed  all  shareholder  accounts 
at  the  net  value  per  share  on  the  day 
each  such  redemption  was  effective, 
except  Prudential  Securities 
Incorporated  ("PSI").  which  has  since 
reduced  its  share  ownership  to  a 
nominal  amotuit.  With  the  exception  of 
the  $1,000  of  remaining  assets  of  the 
Applicant  representing  the  ownership 
interest  of  PSI.  all  of  the  Applicant's 
assets  were  distributed  to  shareholders 
in  connection  with  the  redemption  of 
their  shares. 

5.  At  the  time  of  filing  of  the  original 
application,  the  Applicant  was  a  named 
defendant  in  two  lawsuits.  The  first 
lawsuit.  Potomac  Capital  Markets 
Corporation  and  Potomac  Capital 
Preferred  Corporation  v.  Prudential- 
Bache  Corporate  Dividend  Fund,  Inc.. 
Prudential  Mutual  Fund  Manasement, 
Inc..  Lawrence  C.  McQuade.  Edward  D. 
Beach.  Michael  J.  Downey.  Delayne  D. 
Gold.  Harry  A.  Jacobs.  Jr..  Stanley  E. 
Shirk,  Stephen  Stonebum.  and  Nancy 
Hays  Teeters.  89  Civ.  2350  (RPP),  was 
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filed  April  7, 1989,  fn  the  United  States 
District  Court,  Southern  District  of  New 
Yori(,  seeking  unspecified  monetary 
damages  for  alleged  violations  of 
sections  20(a).  34(b).  13(a)(3).  13(a)(4). 
25(a)  and  36(b)  of  the  1940  Act  as  well 
as  certain  claims  under  Maryland  law. 
Plaintiff  in  the  second  lawsuit, 
Louisiana  General  Services,  Inc.  v. 
Prudential-Bache  Securities  Inc., 
PrudentiaJ-Bache  Corporate  Dividend 
Fund,  Inc.  and  Prudential  Mutual  I^nd 
Management.  Inc.,  89  Civ.  5503.  filed  a 
First  Amended  and  Restated  Complaint 
on  April  24, 1990,  in  the  United  States 
District  Court,  Eastern  District  of 
Louisiana  in  which  it  added  the 
Applicant  and  the  Manager  as  co- 
defendants  in  its  previously  filed  suit 
against  PSI  seeking  monetary  damages 
for  alleged  violations  of  Sections  20(a). 
34(b).  13(a)(3)  and  36(b)  of  the  1940  Act 
as  well  as  certain  claims  under  the 
Seciuities  Act  of  1933  and  under 
Louisiana  law. 

6.  Neither  action  remains  pending.  The 
first  lawsuit  was  discontinued  with 
prejudice  pursuant  to  a  Stipulation  and 
Order  of  Discontinuance  with  Prejudice, 
filed  March  27, 1991.  and  the  second 
lawsuit  was  dismissed  with  prejudice 
pursuant  to  a  ]oint  Motion  to  Dismiss 
with  Prejudice,  filed  November  13. 1990. 
The  Manager  was  a  named  party  in 
each  of  the  lawsuits  and  was  a  party  to 
the  settlements  thereof.  As  indicated 
above,  any  amounts  paid  in  settlement 
of  such  claims  are  covered  by  insurance 
or  will  be  absorbed  by  the  Manager.  The 
Applicant  itself  has  not  and  will  not 
make  any  payments  in  connection 
therewith.  As  of  September  7, 1991.  the 
date  of  filing  of  the  second  amended 
application,  the  Applicant  was  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

7.  Applicant  is  not  presently  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs.  Upon 
the  granting  of  the  order  requested  by 
the  application,  the  Applicant  intends  to 
file  Articles  of  Dissolution  with  the  State 
of  Maryland  and  to  take  such  other 
steps  as  shall  be  necessary  and  proper 
under  Maryland  law  to  effect  a  complete 
liquidation  and  dissolution. 

For  the  Commission,  by  the  EMvision  of 
Investment  Management,  under  delegated 
authority. 

Maigarst  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  91-23885  Filed  1(M-91:  8^<S  amj 
MUJNa  cooc  W10-01-« 
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Filings  Under  the  Public  Utility  Hoiding 
Company  Act  of  1935  ("Act") 

September  27. 1991. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Conrniission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the 
application(8]  and/or  declaration(8]  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
application(s)  and/or  decIaration(8)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Conunission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(8)  and/or  declaration(8) 
should  submit  their  views  in  writing  by 
October  21. 1991  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  and  serve  a  copy 
on  the  relevant  apphcant(8)  and/or 
declarant(s)  at  the  addressees)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s]  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Cedar  Coal  CompaDy  (70-7181) 

Cedar  Coal  Company  ("Cedar"),  40 
Franklin  Road,  SW..  Roanoke.  Virginia 
24011,  a  nonutility  subsidiary  company 
of  Appalachian  Power  Company,  an 
electric  utility  subsidiary  company  of 
American  Electric  Power  Company.  Inc., 
a  registered  holding  company,  has  filed 
a  post-effective  amendment  to  its 
application  under  sections  9(a).  10  and 
13(b)  of  the  Act  and  rules  86.  90  and  91 
thereunder. 

By  order  dated  December  31, 1985 
(HCAR  No.  23973).  Cedar  was 
authorized  to  renovate,  rebuild  and 
modify  major  pieces  of  mining 
equipment  at  its  Central  Rebuild  Shop 
("Shop")  both  for  associate  companies 
and  for  nonassociate  companies. 
Regarding  the  performance  of  services 
for  associate  companies,  the  order 
contained  no  expiration  date  for  the 
authority;  but  with  respect  to  the 
performance  of  services  for 
nonassociate  companies  the  authority 
expired  on  December  31. 1988. 


Subsequently,  by  order  dated  February 
3. 1989  (HCAR  No.  24812),  Cedar  was 
granted  an  extension  to  provide  surh 
services  to  nonassociate  companies 
through  December  31. 1991. 

Cedar  now  requests  authorization  to 
provide  such  services  for  nonassociate 
companies  through  December  31. 1996. 
Service  charges  to  nonassociate 
companies  would  include  a  profit 
margin  and  be  as  high  as  practicable, 
after  giving  consideration  to  the 
competitive  market,  but  in  no  event  less 
than  the  anticipated  incremental  costs 
of  labor  and  materials.  Revenues  from 
nonassociate  companies  will  not  exceed 
in  any  calendar  year  revenues  from 
associate  companies.  The  revenue 
derived  from  providing  services  to 
nonassociates  would  be  used  to  reduce 
Shop  operation  costs  and  therefore 
reduce  the  rate  charged  by  the  Shop  to 
associate  companies. 

Northeast  Utilities  (70-7B83)  ^ 

Northeast  Utihties  ("NU").  174  Brush 
Hill  Avenue.  West  Springfield, 
Massachusetts  01089.  a  registered 
holding  company,  has  filed  an 
application-declaration  under  sections 
6(a).  7.  g(a).  10. 12(b)  of  the  Act  and  rules 
50(a)(5)  thereunder. 

By  order  dated  March  12. 1991  (HCAR. 
No.  25271),  the  Commission  authorized 
NU.  under  rule  62(d)  of  the  Act,  to  solicit 
proxies  from  the  holders  of  NU  conunoa 
stock  for  authority  to  issue  up  to  11 
million  shares  of  additional  common 
stock  ("Additional  Shares")  to  an 
employee  stock  ownership  plan 
("ESOP")  In  the  event  that  NU  decided 
to  establish  such  a  plan.  At  the  annual 
meeting  of  shareholders  held  on  May  21, 
1991.  the  NU  shareholders  authorized 
the  issuance  of  the  Additional  Shares  to 
the  ESOP. 

NU  has  now  decided  to  establish  a 
leveraged  ESOP  as  part  of  its  existing  • 
401  (k)  employee  benefits  plan.  In  this 
regard,  NU  is  seeking  Commission 
authority,  from  time-to-time  through 
December  31. 1992.  to;  (1)  Issue  and  sell 
up  to  11  million  Additional  Shares  to  the 
ESOP;  (2)  issue  and  sell  long-term  notes 
and  secured  long-term  debt  respectively 
to  institutions  and  to  the  public  to 
provide  loans  to  the  ESOP  to  fund  the 
acquisition  of  Additional  Shares  in 
principal  amounts  of  up  to  $220  million; 
(3)  acquire  notes  in  connection  with 
loans  to  the  ESOP  to  fund  the 
acquisition  of  Additional  Shares;  and  (4) 
provide  any  guarantees  that  may  be 
required  in  connection  with  borrowings 
directly  obtained  by  the  ESOP  to 
acquire  Additional  Shares. 

The  NU  system  currently  has  in  place 
a  401(k)  plan  that  allows  eligible 
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employees  of  the  NU  system  companies 
to  contribute  through  payroll  deductions 
up  to  13  percent  of  their  annual 
compensation  and  bargaining  unit 
employees  up  to  10  percent  of  such 
compensation,  and  to  direct  the 
investment  of  their  contributions  to 
three  available  investment  accounts:  [1] 
A  guaranteed  long-term  investment 
account;  (2)  a  common  stock/pooled 
equity  fund  account;  and  (3)  an  NU 
common  stock  fund  account.  The  NU 
system  companies  currently  match  50 
percent  of  each  participant's 
contributions  up  to  three  percent  of  such 
participant's  annual  compensation.  All 
NU  common  stock  purchased  for  the 
401(k]  plan  is  currently  purchased  by  the 
401(kj  plan  trustee  in  the  open  market. 
The  NU  system  companies  currently 
fund  their  matching  obligations  by 
transferring  cash  to  the  401(k)  plan. 

Under  this  proposal,  Additional 
Shares  would  be  acquired  and  held  by 
the  trustee  for  the  ESOP  (Trustee ")  and 
allocated  to  eligible  employees' 
accounts  in  lieu  of  cash,  as  all  or  a 
portion  of  the  employer  match  for  the 
401  (k)  plan.  The  Trustee  will  acquire  the 
Additional  Shares  directly  from  NU  at  a 
price  not  exceeding  the  fair  market 
value  of  NU  shares  at  the  time  of 
purchase. 

To  fund  the  acquisition  of  the 
Additional  Shares,  the  Trustee  will 
either  borrow  funds  from  NU  and/or 
obtain  independent  debt  financing  in 
aggregate  principal  amounts  not 
exceeding  $220  million.  To  the  extent 
that  NU  provides  loans  to  the  ESOP,  it 
proposes  to  issue  long-term  notes  in 
connection  with  borrowing  such 
amounts  from  institution  lenders  or  to 
issue  and  sell  secured  long-term  debt 
instruments  in  the  public  markets,  both 
with  maturities  not  exceeding  20  years. 
In  the  same  manner  and  in  the  event 
that  the  Trustee  obtains  his  own 
financing,  he  will  also  borrow  from 
institutional  lenders  or  in  the  public 
markets,  and  NU  proposes  to  guarantee 
such  borrowings  in  either  circumstance. 

Borrowings  by  NU  or  the  Trustee 
would  be  within  the  following  general 
parameters.  The  length  of  maturity 
would  be  no  longer  than  20  years,  and 
the  interest  rate  would  be  fixed  based 
on  the  equivalent  long-term  U.S. 
Treasury  Bond  rate,  plus  no  more  than 
250  basis  points.  The  exact  rate  would 
be  a  function  of  the  source,  the  length  of 
maturity,  the  size  of  the  ESOP,  the 
quality  rating  of  the  debt,  prevailing 
market  conditions  and  certain  othei 
non-finandal  terms  and  conditions. 
Based  on  current  market  conditions,  it  is 
anticipated  that  the  interest  rate  on  the 


debt  would  be  from  9%  percent  to  9V^ 
percent  per  annum. 

Any  lending  from  NU  directly  to  the 
ESOP  would  be  evidenced  by  notes 
maturing  in  not  more  than  20  years  and 
would  be  paid  in  one  or  more 
installments  over  a  12-month  period,  at 
an  interest  rate(s)  that  reflects  market 
rates  at  the  time  of  the  borrovtring.  The 
interest  and  principal  payment 
provisions  would  comply  with  Employee 
Retirement  Income  Security  Act  of  1974 
and  Internal  Revenue  Code  provisions 
applicable  to  the  ESOP.  The  Trustee 
would  pledge  and  grant  to  NU  a  security 
interest  in  all  unallocated  NU  shares 
held  by  the  Trustee  as  security  for  the 
debt  obligation.  The  principal  amount  of 
the  loan  or  loans  and  the  interest 
thereon  would  be  repaid  by  the  Trustee 
using  cash  dividends  paid  on  the 
Additional  Shares  acquired  by  the  ESOP 
and,  to  the  extent  necessary,  by  periodic 
contributions  by  participating  employers 
to  the  ESOP. 

NU  requests  that  the  issuance  and 
sale  of  the  Additional  Shares  to  the 
ESOP,  any  issuance  of  debt  by  NU  and 
any  guarantee  by  NU  of  the  debt 
incurred  by  the  ESOP  be  excepted  from 
the  competitive  bidding  requirements  of 
rules  50  [b)  and  [c]  under  rule  50[a]f51 
thereunder,  so  that  the  terms  and 
conditions  of  the  transactions  may  be 
negotiated  by  NU.  It  may  do  so. 

American  Electric  Power  Company,  Inc. 
et  al.  (70-7886) 

American  Electric  Power  Company, 
Inc.  ("AEF').  a  registered  holding 
company,  and  AEP  Investments,  Inc. 
("AEP  Investments"),  a  proposed  wholly 
ov\med  nonutility  subsidiary  company, 
both  of  1  Riverside  Plaza,  Columbus, 
Ohio  43215,  have  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a). 
10  and  12(b)  of  the  Act  and  rule  45 
thereunder. 

AEP  requests  authority  to  organize 
and  finance  a  new,  nonutility 
subsidiary,  AEP  Investments,  whose 
primary  purpose  would  be  investment 
and  participation  in  the  development  of 
demand-side  management  projects. 
Such  projects  would  have  as  their  goal 
the  reduction  of  the  number  and  size  of 
future  electric  power  generating  plants 
of  the  AEP  system  public-utility 
companies.  The  instant  proposal  focuses 
on  the  development  and 
commercialization  of  electronic  li^t 
bulb  technology  which  AEP  beUeves 
may  produce  significant  reductions  in 
lighting  loads 

AEP  proposes  to  purchase  100  shares 
of  common  stock.  SIM  par  value,  of 
AEP  Investments  for  an  aggregate 
consideration  of  S10.00C.  Authority  u- 
also  requested  for  AEP  lo  provioe 


capital  contributions  to  AEP 
Investments  in  an  aggregate  of  up  to 
$8,500,000  from  time  to  time  through 
June  30. 1993. 

AEP  Investments  proposes  to  acquire 
securities  in  Intersource  Technologies, 
Inc.  ("Intersource"),  a  nonaffiliated 
company,  up  to  an  aggregate  of  $8.5 
million.  Authority  is  requested  through 
June  30, 1993  for  AEP  Investments  to 
purchase  up  to  800,000  shares  of 
Intersource  common  stock 
(approximately  9.9%  of  its  issued  and 
then  outstanding  common  stock),  $.001 
par  value,  for  a  consideration  of  $2.50 
per  share,  and  up  to  45,000  shares  of  a 
class  of  8%  Cumulative  Convertible/ 
Redeemable  Preferred  Stock,  $100  par 
value.  Such  preferred  stock  will  be 
convertible  into  Intersource  common 
stock  at  a  conversion  price  of  $3.00  per 
share  of  Intersource  common  stock.  AEP 
Investments  states  that  such  conversion 
provisions  will  only  be  exercised  if.  as  a 
result  of  the  conversion,  AEP 
Investments'  total  ownership  of 
Intersource's  outstanding  common  stock 
will  not  exceed  9.9%.  Consequently.  AEP 
Investments  vsrill  at  all  times  hold  less 
than  10%  of  the  outstanding  common 
stock  of  Intersource.  AEP  will  also  have 
the  right  to  designate  for  election  one 
member  of  the  board  of  directors  of 
Intersource  as  long  as  AEP  Investments 
owns  Intersource  common  or  preferred 
stock. 

AEP  Investments  will  divest  itself  of 
all  its  interests  in  Intersource  no  later 
than  January  1, 2002.  by  which  time  the 
development  and  commercialization  of 
electronic  light  bulb  technology  will  be 
complete  and  AEFs  demand-side 
management  goals  largely  achieved 
AEP  proposes  to  purchase  products 
featuring  this  technology  for  use  in  its 
demand-side  management  programs 
either  directly  through  Intersource  or  its 
distributors.  AEP  does  not  propose  to 
become  a  hcensee,  a  distributor  or 
marketing  agent  of  any  electronic  light 
bulb  products 

Central  and  Soudi  West  Corporation 
(70-7907) 

Central  and  South  West  Corporation 
("CSW").  1616  WoodaU  Rodger* 
Freeway,  P.O.  Box  660164.  Dallas,  Texas 
75266,  a  registered  holding  company,  has 
filed  8  declaration  under  section  12(f)  of 
the  Act 

Pursuant  to  Commission  order  dated 
November  4.  1982  (HCAR  No.  22895). 
CSW  acquired  ail  of  the  autttorized 
capital  stock  of  CSW  FinandaL  Inc. 
("Financial"),  no  par  value,  for  SIM  per 
share.  CSW  formed  Financtal  to  irvest 
in  tax  benefit  transfers  VTVTt"].  as 
provided  for  in  th«  Economic  Recovery 
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Tax  Act  of  1961.  Financial  purchased 
TBTs  (which  included  accelerated  tax 
depreciation  and  investment  tax  credits 
generated  by  corporations]  from 
companies  that  could  not  benefit  from 
the  tax  deductions. 

CSW  now  proposes  to  merge 
Financial  mto  itself,  taking  title  to  all 
property  and  assets  of  Financial  and 
assuming  liability  for  all  of  Financial's 
obligations.  The  proposed  merger  will  be 
consummated  pursuant  to  an  Agreement 
of  Merger  (the  "Agreement")  to  be 
adopted  by  the  Board  of  Directors  of 
CSW.  The  Agreement  will  provide, 
among  other  things,  that  the  outstanding 
shares  of  Financial  common  stock  will 
be  extinguished.  All  Uens  upon  the 
respective  properties  of  CSW  and 
Financial  will  be  preserved  unimpaired. 
The  provisions  of  the  Internal  Revenue 
Code  which  provided  for  the  purchase  of 
TBT's  have  now  been  repealed,  and  as  a 
result  no  new  investments  can  be  made 
by  Financial  Since  its  initial  purchases 
of  TBTs  in  1982  and  1983.  Financial's 
only  activities  have  been  associated 
with  the  carryover  tax  effects  of  its 
original  investment 

Applicant  asserts  that  there  is  no 
reason  to  continue  to  maintain  a 
separate  corporate  structure  for 
Financial.  The  merger  of  Financial  into 
CSW  will  eliminate  the  costs  of 
maintaining  separate  books  of  account 
corporate  taxes  and  other  corporate 
records.  AppHcant  asserts  that  the 
merger  will  also  simplify  the  preparation 
of  the  consolidated  tax  return  and  the 
allocation  of  the  consolidated  tax 
liability,  and  simplify  the  corporate 
structure  of  the  CSW  Holding  Company 
system 

Eastern  Edison  Company,  et  al  (7D- 

7908) 

Eastern  Edison  Company  ("Eastern 
Edison").  110  Mulberry  Street  &t)cktoa 
Massachusetts  02403.  Montaup  Electric 
Company  ("Montaup").  P.O.  Box  2333. 
Boston.  Massachusetts  02107, 
Blackstone  Valley  Electric  Company 
("Blackstone ').  Washington  Highway. 
P.O.  Box  1111,  Lincohi.  Rhode  Island 
02865.  Newport  Electric  Corporation 
("Newport"),  12  Turner  Road.  P.O.  Box 
4128,  Middletown,  Rhode  Island  02840, 
and  EUA  Service  Corporation 
("Service").  P.O.  Box  2333.  Boston. 
Massachusetts  02107,  subsidiary 
companies  (collectively,  "Subsidiaries") 
of  Eastern  IJtilities  Associates  ("EUA"). 
a  registered  holding  company,  have  filed 
an  application-declaration  under 
sections  6(a).  6(b]  and  7  of  the  Act 

The  Subsidiaries  each  propose  to 
issue  short-term  notes  to  banks 
("Notes"),  from  time-to-time  through 
December  31. 1993.  in  aggregate  amounts 


outstanding  at  any  one  time  not  to 
exceed  $35  million  for  Eastern  Edison. 
$25  million  for  Montaup,  $15  million  for 
Blackstone.  $10  million  for  Newport,  and 
$10  million  for  Service.  The  Notes  will 
be  issued  to  banks  and  renewed  from 
time-to- time  prior  to  December  31, 1993, 
provided  no  such  Notes  will  mature 
after  September  30, 1994. 

Notes  will  be  issued  to  banks 
pursuant  to  informal  credit  line 
arrangements  which  provide  for 
borrowings  at  a  floating  prime  rate  or  at 
available  fixed  money  maricet  rates. 
Notes  will  mature  in  not  more  than  one 
year  from  the  date  of  issuance.  Notes 
bearing  interest  at  the  floating  prime 
rate  will  be  subject  to  prepayment  at 
any  time  without  premiimi.  Notes 
bearing  interest  at  available  money 
market  rates,  which  in  all  cases  will  be 
less  than  the  prime  rate  at  time  of 
issuance,  will  not  be  prepayable. 

Credit  hnes  with  banks  are  subject  in 
some  cases  to  commitment  fees.  The 
existing  credit  line  arrangements 
provide  for  borrowing  at  the  prime  rate 
or  money  market  rates  together  with  a 
commitment  fee  equal  to  V4  of  1% 
multiplied  by  the  line  of  credit  Any  such 
commitment  fee  will  be  allocated  among 
the  Subsidiaries  and  other  EUA  system 
companies  who  have  access  to  system 
lines  of  credit  pursuant  to  applicable 
regulatory  authority,  in  proportion  to 
their  respective  borrowing 
authori2ations. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary 

[PR  Doc.  91-23886  Filed  10-3-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Advisory  Commission  on  Conferences 
In  Ocean  Shipping;  Open  Meeting 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
ACTtON:  Notice  of  open  meeting  of  the 
Advisory  Commission  on  Conferences  in 
Ocean  Shipping. 

summary:  The  Commission  will  be 
holding  a  meeting  in  Washington,  DC  on 
Thursday,  October  17, 1991;  the  meeting 
is  open  to  the  public.  The  Commission 
plans  to  frame  the  issues  before  the 
Conunission  as  it  begins  the  deliberative 
phase  of  its  work. 

DATES:  Meeting:  Thursday,  October  17. 
1991.  9  am  to  5  pm  EST. 


ADDRESSES:  The  address  for  the  public 

meeting  is  Department  of  Transportation 

Headquarters  Building,  400  Seventh 

Street  SW.  Washington.  DC,  room 

10234-38. 

FOR  FURTHER  INFORMATION  CONTACT: 

Florizelle  B.  User.  Executive  Director; 
telephone  (202)  366-9781:  FAX  (202)  366- 
7870. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  was  created  by  the 
Shipping  Act  of  1984  to  conduct  an 
independent  and  comprehensive  study 
of  conferences  in  ocean  shipping, 
particularly  whether  the  Nation  would 
be  best  served  by  prohibiting 
conferences,  or  by  closed  or  open 
conferences.  The  Commission  is  to 
provide  its  reports,  including 
recommendations  to  the  President  and 
the  Congress  by  April  10. 1992.  Having 
held  five  field  hearings  around  the 
country  over  the  last  four  months,  the 
Commission  is  now  entering  the 
deUberative  stage  of  its  work.  At  this 
meeting,  the  Commissioners  will  review 
the  information  which  has  been 
provided  to  them  during  the  hearings    ' 
and  in  interviews  conducted  by  the 
Conunission  staff.  In  particular,  they  will 
begin  to  frame  the  issues  and  options 
before  the  Commission. 

Issued  in  Washington,  DC  on  October  1. 
1991. 

Florizelle  B.  User. 
Executive  Director. 
(PR  Doc.  91-23973  Filed  10-1-91: 1:46  pm] 
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Federal  Aviation  Administration 
[Summary  Notice  No.  PE-91-35] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities  Neither  publication 


of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  Hnal  disposition. 
0ATE8:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  October  24. 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rule  Docket  (AGC-10). 

Petition  Docket  No ,  800 

Independence  Avenue.  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-IO),  room  915G. 
FAA  Headquarters  Building  (FOB  IQA), 
800  Independence  Avenue.  SW., 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC  on  September 
25.1991. 

Denise  Oonohua  Hall.  V 

Manager,  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  26183. 

Petitioner  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
part  121,  appendix  H  and  61.157 

Description  of  Relief  Sought  To  allow 
the  Air  Transport  Association  of 
America's  member  airlines  to  use  a 
Phase  II  simulator  for  Pilot-in-command 
training  and  for  the  certification  check 
required  by  S  61.157. 

Docket  No.:  26623. 

Petitioner  American  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(e). 

Description  of  Relief  Sought:  To  allow 
American  Airlines.  Inc.,  a  temporary 
exemption  from  compliance  with 
§  121.343(e)  until  March  11. 1992.  This 
exemption  would  include  American 
Airlines'  Airbus  A300,  Boeing  757  and 
767  aircraft  manufactured  prior  to 
October  11, 1991. 

Docket  No.:  2662& 

Petitioner  Calcutta  Aircraft  Leasing. 
Inc 
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Sections  of  the  FAR  Affected  14  CFR 
125.225(a)  and  91.609(a]. 

Description  of  Relief  Sought  To  allow 
Calcutta  Aircraft  Leasing,  Inc.,  to  delay 
installation  of  an  ll-parameter  flight 
data  recorder  (FDR)  that  meets  the 
technical  requirements  of  part  125, 
appendix  D,  by  a  May  11. 1993. 
compUance  date,  rather  than  by  the 
October  11, 1991,  compliance  date. 

Docket  No.:  26638. 

Petitioner  Carson  City  Sheriff's 
Department 

Sections  of  the  FAR  Affected:  14  CFR 
61.118. 

Description  of  Relief  Sought  To  allow 
members  of  the  Carson  City  Sheriff's 
Aero  Squadron  to  be  reimbursed  for 
fuel,  oil,  and  maintenance  expenses 
while  performing  official  duties 
involving  the  use  of  member-provided 
aircraft  on  authorized  missions  for  the 
Carson  City  Sheriff's  Department. 

Dispositions  of  Petitions 

Docket  No.:  23875. 
Petitioner  Beech  Aircraft 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
45.25(b)(2). 

Description  of  Relief  Sought  To 
extend  Exemption  No.  4061D  from 
§  45.25(b)(2)  of  the  Federal  Aviation 
Administration.  This  exemption  was 
issued  July  31, 1989,  and  subject  to 
certam  conditions  and  limitations,  it 
permits  Beech  Aircraft  Corporation  to 
display  12-inch  high  nationahty  and 
registration  marks  on  the  outboard 
surfaces  of  the  engine  nacelles  for  its 
Models  2000  and  115-67  aircraft.  The 
engine  nacelles  are  an  integral  part  of 
the  wing  pods  and  if  the  marks  were 
located  on  the  side  of  the  fuselage  they 
would  be  hidden  ftt)m  view  by  these 
nacelles.  Grant.  September  12, 1991, 
Exemption  No.  4061E. 

Docket  No.:  25624. 

Petitioner  McDonnell  Douglas 
Airplane  Comptiny. 

Sections  of  the  FAR  Affected/ 
Disposition:  14  CFR  121.411(a)  (2),  (3) 
and  (b)(2).  121.413  (b),  (c)  and  (d),  and 
part  121,  appendu  H. 

Description  of  Relief  Sought  To 
extend  the  termination  date  of 
Exemption  No.  5117,  which  permits  part 
121  certificate  holders  to  contract  for 
training  provided  by  McDonnel  Douglas 
Airplane  Company.  Grant,  August  30, 
1991,  Exemption  No.  5117A. 

(FR  Doc.  91-23983  Filed  10-3-91: 8:45  am] 
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Federal  Railroad  Admirtistration 
PeUtton  for  Waiver  of  Cotnplance 

In  accordance  writh  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  from  the  Canadian 
National  (CN)  a  request  for  a  waiver  of 
'  compliance  with  a  requirement  of 
Federal  rail  safety  standards.  The^ 
petition  is  described  below,  including 
the  regulatory  provisions  involved  and 
the  nature  of  the  relief  being  requested. 

Canadian  National  Waiver  Petition 
Docket  Number  LI-ei-7 

The  Canadian  National  (CN)  seeks  a 
waiver  of  compliance  with  certain 
provisions  of  the  Locomotive  Safety 
Regulations  (49  CFR  part  229).  CN  is 
requesting  a  temporary  waiver  of 
compliance  with  \  229.29,  for  all  of  their 
locomotives  with  2e-L  Brake  Equipment 
operating  in  the  United  States.  Section 
229.29  stipulates  that  all  brake  valves, 
with  the  exception  of  26-L  type,  must  be 
cleaned,  tested  and  inspected  every  736 
calendar  days.  The  26-L  type  air  brake 
equipment  must  be  cleaned,  inspected 
and  tested  every  1104  calendar  days. 

CN  and  the  Canadian  Pacific  Limited 
(CP)  in  conjunction  with  Transport 
Canada  participated  in  a  test  program 
covering  a  total  of  60  locomotives  with 
26-L  Brake  Equipment  for  a  period  of  48 
months.  Ten  of  the  CP  test  locomotives 
operated  in  the  United  States  and  a 
temporary  waiver  was  granted  for  these 
locomotives  under  Docket  No.  LI-8&-4. 
During  the  test  period,  all  failed  valves 
were  tested  and  inspected  for  cause  of 
failure.  At  the  completion  of  the  48 
month  period,  six  locomotive  sets  of  air 
brake  equipment  were  tested  and 
disassembled  for  inspection  of  their 
internal  condition.  The  remaining  54  sets 
of  brake  equipment  were  subjected  to 
the  normal  COT&S.  Results  of  this  test 
were  favorable  and  Transport  Canada 
has  now  authorized  an  extended  48 
month  test,  with  certain  conditions,  to 
include  all  locomotives  with  26-L  type 
air  brake  equipment  operating  on  CP 
andCN. 

CP  has  requested  an  extension  of  their 
waiver  (Docket  Number  LI-88-4A. 
Federal  Register.  Vol.  56,  No.  149.  37122) 
and  since  many  of  their  locomotives  are 
equipped  for  international  service,  the 
possibility  exists  that  they  may  enter  the 
United  States  during  the  normal  course 
of  their  operations.  In  order  to  preserve 
the  integrity  of  the  expanded  test,  CP 
Rail  had  requested  relief  from  the  1104 
calendar  day  (36  month)  clean,  inspect 
and  test  schedule  contained  in  49  CFR 
pturt  229.29  for  all  CP  Rail  locomotives 
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equipped  with  26-L  Brake  Equipment 
CN  is  now  requesting  the  same  relief  for 
all  CN  locomotives  with  26-L  Brake 
Equipment  operating  in  the  United 
States. 

CN  proposes  that  the  following 
conditions  apply  if  their  application  is 
approved: 

1.  Each  locomotive  specified  will  have 
stencilled  in  a  prominent  location  in  the  cab 
the  following.  "AIR  BRAKE  EQUIPMENT 
UNDER  TEST  WITH  FRA  WAIVER 
APPROVAL". 

2.  The  test  report,  when  completed,  will  be 
forwarded  to  the  FRA. 

3.  If  any  incident  occurs  which  involves 
one  of  these  test  locomotives  and  is 
attributable  to  the  air  brakes  on  the  test 
locomotive,  the  FRA  Office  of  Safety  will  be 
notified  as  soon  as  practicable. 

A  previous  requirement  that  all  valves 
be  painted  for  identification  would  no 
longer  be  necessary  since  all 
locomotives  are  included  in  the  test. 

Each  locomotive  would  receive  a 
COT&S  on  or  before  the  expiration  of 
the  48  month  period. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  LI-91-7)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Communications 
received  before  November  4. 1991,  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201. 
Nassif  Building.  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

Issued  in  Washington,  DC  on  September  24, 
1991. 

Phil  Oiekszyk. 

Deputy  Associate  Administrator  for  Safely. 
(FR  Doc.  91-23975  Filed  10-3-91:  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Curriculum  Development  In  Civics 
Education  for  Eastern  Europe  and  the 
Baltic  States 

agency:  United  States  Information 

Agency. 

action:  Notice — request  for  proposals. 

summary:  Subject  to  the  availability  of 
funds,  the  United  States  Information 
Agency  (USIA)  invites  applications  from 
U.S.  educational  institutions  and  public 
and  private  non-profit  organizations  to 
develop  a  30-day  group  program  for 
approximately  15  educators  from 
Eastern  Europe.  Program  participants 
will  be  interested  in  curriculum  reform 
to  introduce  and  strengthen  civics 
education  in  their  home  countries. 
Applicant  organizations  should 
demonstrate  a  proven  record  (at  least 
four  years)  of  experience  in 
international  exchange. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  e.s.t  on 
Friday,  November  8, 1991.  Faxed 
documents  will  not  be  accepted,  nor  will 
documents  postmarked  November  8  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Program  should 
begin  between  February  1  and  April  1, 
1992. 

DURATION  Of  GRANT:  The  grant  period 
will  begin  approximately  three  months 
before  the  opening  date  of  the  program, 
and  end  approximately  two  months 
after  the  closing  date  of  the  program. 
ADDRESSES:  The  original  and  fifteen 
copies  of  the  completed  application, 
including  required  forms,  should  be  sent 
to  the  office  below:  U.S.  Information 
Agency,  Ref.:  Curriculum  Development 
for  Civics  Education,  Office  of  the 
Executive  Director,  E/X,  room  336,  301 
4th  Street  SW..  Washington.  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  organizations/institutions 
should  contact  Smaroula  G.  Stephens  at 
E/AAS,  room  256,  U.S.  Information 
Aigency.  301 4th  Street  SW..  telephone 
number  (202)  619-4557  to  request 
detailed  application  materials,  which 
include  award  criteria,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information. 
SUPPLEMENTARY  INFORMATION:  Overall 

authority  for  these  exchanges  is 
contained  in  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961,  as 
amended.  Public  Law  87-256  (Fulbright- 
Hays  Act).  The  purpose  of  the  Act  is  "to 


enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  other  countries  of  the 
world."  Programs  and  projects  must 
conform  with  all  Agency  requirements 
and  guidelines,  and  are  subject  to  final 
review  by  the  USIA  contracting  officer. 
Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life. 

Program  Guidelines 

Program  Objectives 

The  long-term  goal  of  this  program  is 
to  assist  participants  to  develop  a 
framework  for  civic  education  that 
includes  democratic  values,  to  apply  to 
national  curriculum  reform  in  their  home 
countries.  The  program  should  introduce 
participants  to  civic  education  as  it  is 
taught  at  the  secondary  school  level  in 
the  U.S.  Review  of  the  content  of 
relevant  courses  and  discussion  of 
teaching  methodology  should  provide 
participants  with  a  foundation  on  which 
the  development  of  a  strong  program  in 
civic  education  is  based.  The  project 
should  demonstrate  how  democratic 
concepts  and  principles  are  included  in 
U.S.  education. 

Participants 

The  program  is  designed  for  a  group  of 
fifteen  educators  and  administrators 
from  Bulgaria,  Czechoslovakia, 
Hungary.  Poland.  Romania.  Yugoslavia 
and  the  Baltic  republics.  Participants 
may  be  employees  of  the  Ministry  of 
Education,  secondary  school  . 
administrators,  teacher  trainers  of 
secondary  school  level  instructors,  or 
developers  of  secondary  school 
curriculum.  All  participants  should  be 
concerned  with  instituting  national 
reform  of  the  secondary  school 
curriculum  to  include  democratic 
principles. 

Program  Description 

Proposal  should  cover: 
1.  An  introduction  to  the  U.S. 
education  system.  Participants  should 
receive  background  information  on  the 
U.S.  education  system  to  provide 
context  for  the  project's  major  emphasis 


Federal  Register  /  Vol.  56.  No.  193  /  Friday.  October  4.  1991  /  Notices 


50415 


on  civic  education.  This  introduction 
should  include  information  about  the 
Federal-State-local  system,  the 
philosophy  and  goals  of  public  and 
private  education,  funding  patterns,  and 
the  major  players  involved  in  the  overall 
civic  education  area  such  as  schools, 
government,  private  clubs,  religious 
institutions,  pubhc  libraries,  and 
parents.  Program  might  include,  but  not 
emphasize,  some  of  the  major  issues  in 
American  education,  such  as  teacher 
qualifications,  back-to-basics, 
bilingualism,  multiculturalism. 

2.  Information  on  courses  in  civics 
education. 

A.  Traditional  social  studies  courses, 
such  as: 

a.  U.S.  and  world  history, 

b.  U.S.  government  and  comparative 
government  institutions, 

c.  Media  and  current  events, 

d.  Courses  that  include  discussion  of 
community  volunteerism,  public  interest 
groups,  legal  norms  and  procedures. 

B.  Courses  stressing  the  philosophy  of 
democratic  institutions,  citizen  behavior 
and  social  responsibility,  with  such 
themes  as: 

a.  The  balance  of  individual  rights 
versus  the  rights  of  the  group, 

b.  Reconciliation  and  compromise, 

c.  The  rule  of  law  and  civil 
disobedience, 

d.  Minority  rights, 

e.  Ends  versus  means,  process  and 
fairness, 

f.  Current  needs  versus  obligation  to 
the  future  generations. 

3.  Information  on  methods  and  issues 
in  civic  education,  such  as: 

a.  Textbook  selection, 

b.  Teaching  techniques  such  as 
debates  and/or  role  playing,  the  use  of 
audio-visual  and  print  media,  field  trips, 
and  field  work, 

c.  Indirect  teaching  of  citizenship/ 
patriotism  through  plays  and  other 
reconstructed  events, 

d.  Cultural  relativism;  critical  thinking, 
and  patriotic  values, 

e.  Values  education  in  the  curriculum, 

f.  Policy  restrictions  on  teachers, 
compulsory  curricula.  State  exams, 
judicial  challenges  and  decisions  on 
admissible  content  material. 

g.  School  library  policies. 

Budget  Guidelines 

The  applicant  should  provide  a 
detailed,  line-item  budget  of  project 
costs.  Specific  details  are  provided  in 
the  application  packet. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 


adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  The  proposal  recommended  by 
these  panels  will  also  be  reviewed  by 
the  Agency's  Office  of  General  Counsel, 
the  appropriate  geographic  area  offices, 
and  the  budget  and  contracts  offices. 
Funding  decisions  are  at  the  discretion 
of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USIA's  contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  proposed  program  and 
adherence  of  the  proposed  activity  to 
the  criteria  and  conditions  described 
above. 

2.  Cost-effectiveness.  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  minimize  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

3.  Demonstrated  ability  of  the  program 
director  to  capably  deal  with  foreign 
scholars  participating  in  government- 
sponsored  study-tours. 

4.  Provision  for  program  evaluation. 

5.  Multiplier  effect/impact.  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

6.  Value  to  U.S.-partner  country 
relations — the  potential  impact  and 
significance  in  the  partner  countries. 

7.  Proposals  should  demonstrate 
potential  for  program  excellence  and/or 
track  record  of  applicant  institution.  The 
Agency  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
applicants. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USLA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding. 

Issuance  of  the  RFP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  Final  award 
cannot  be  made  until  funds  have  been 
fully  appropriated  by  Congress, 
allocated  and  committed  through 
internal  USIA  procedures. 


Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  by 
approximately  the  end  of  December, 
1991.  The  funded  proposals  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  September  19. 1991. 
WiUiam  P.  GlMie. 

Associate  Director.  Bureau  of  Educational 
and  Cultural  Affairs. 
[FR  Doc.  91-23858  Filed  10-3-91:  8:45  am] 

MLLINO  COM  tSSfr-OI-M 


English  Teaching  Advisory  Panel 
Meeting 

action:  Notice  of  meeting. 

summary:  The  United  States 
Information  Agency  announces  an  open 
meeting  of  the  English  Teaching 
Advisory  Panel  on  Thursday,  November 
14,  and  Friday,  November  15, 1991,  in 
room  840  (Thursday)  and  room  800B 
(Friday)  at  USIA  Headquarters,  301 
Fourth  St.  SW.,  Washington,  DC.  The 
agenda  will  include  discussion  of 
USIA's  world-wide  English  teaching 
programming,  especially  as  executed  by 
the  English  Language  Programs  Division. 
The  Panel  will  review  and  discuss  the 
activities  of  the  Program,  Materials 
Development  and  Forum  branches  of  the 
Division.  The  Special  Assistance 
Program  for  Central  and  Eastern 
European  Countries  (SEED  II)  will  also 
be  discussed  as  well  as  the  Agency's 
English  teaching  programs  and  the  joint 
English  Language  Teaching  by 
Broadcast  project.  There  will  be  a 
discussion  of  the  FY-92  budget  as  well 
as  an  open  discussion  on  topics  of 
professional  concern  affecting  the 
execution  of  Division  responsibilities. 
The  Panel  will  also  discuss  the  role 
played  in  Enghsh  teaching  overseas  by 
other  US  govenmient  agencies,  in 
particular  Peace  Corps  and  USAID. 

dates:  November  14  and  15, 1991. 

ADDRESSES:  301  Fourth  Street  SW., 
Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Royer  at  (202)  619-5889. 
SUPPLEMENTARY  INFORMATION:  The 

November  15  meeting  will  be  closed.  In 
its  final  session  on  November  15,  in 
preparing  its  report  to  the  Director  of 
USIA,  the  Panel  will  review  information 
of  a  proprietary  nature,  including 
technical  information  and  financial  data, 
such  as  salaries.  These  matters  are 
within  exemptions  4  and  6  of  the 
Government  in  the  Sunshine  Act. 

Copies  of  the  minutes  can  be  obtained 
by  calling  (202)  619-5869. 
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Dated:  September  30, 1991. 
William  B.  Royer, 

Chief.  English  Language  Programs  Division 
(E/CE). 

(FR  Doc.  91-23920  Tiled  10-»-91;  8:45  am) 
wixjMa  COM  t^ao-o^^^^ 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Initiation  of  a  Review  To  Consider 
Designation  of  Estonia,  Latvia,  and 
Uthuania  as  Beneficiary  Developing 
Countries  Under  ttie  Generalized 
System  of  Preferences  (GSP)  and 
Solicitation  of  Public  Comments 
Relating  to  ttie  Designation  Criteria 

agency:  Office  of  the  United  States 
Trade  Representative. 
Acnoft:  Solicitation  of  public  comment 
with  respect  to  the  eligibility  of  Estonia, 
Latvia,  and  Lithuania  for  the 
Generalized  System  of  Preferences 
(GSP)  program. 

SUMMAirr:  The  TPSC  has  initiated  a 
review  to  determine  if  Estonia,  Latvia 
and  Lithuania  meet  the  designation 
criteria  of  the  GSP  law  and  should  be 
designated  as  beneficiaries.  GSP  is 
provided  for  in  the  Trade  Act  of  1974,  as 


amended  (19  U.S.C  2461-2465).  The 
designation  criteria  are  listed  in 
subsections  S02(a).  502(b)  and  502(c)  of 
the  Act  Interested  parties  are  invited  to 
submit  comments  regarding  the 
eligibility  of  Estonia.  Latvia,  and 
Lid^uania  for  designation  as  GSP 
beneficiaries.  The  designation  criteria 
mandate  determinations  related  to 
participation  in  commodity  cartels, 
preferential  treatment  provided  by 
beneficiaries  to  other  developed 
countries,  expropriation  without 
compensation,  enforcement  of  arbitral 
awards,  international  terrorism,  and 
internationally  recognized  worker  rights. 
Other  practices  take  into  account 
include  market  access  for  goods  and 
services,  investment  practices  and 
intellectual  property  rights. 

Comments  must  be  submitted  in  14 
copies,  in  English,  to  the  Chairman  of 
the  GSP  Subcommittee,  Trade  Policy 
Staff  Committee.  600 17th  Street.  NW.. 
room  517,  Washington.  DC  20S06. 
Comments  must  be  received  no  later 
than  5  p.m.  on  October  30. 1991. 

Information  and  comments  submitted 
regarding  Estonia.  Latvia  and  Lithuania 
will  be  subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Public  Reading  Room,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 


2003.6.  If  the  document  contains 
business  confidential  information,  14 
copies  of  a  nonconfidential  version  of 
the  submission  along  with  14  copies  of 
the  confidential  version  must  be 
submitted.  In  addition,  the  document 
containing  confidential  information 
should  be  clearly  marked  "confidentiiil" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document  The  version 
which  does  not  contain  business 
confidential  information  (the  public 
version]  should  also  be  clearly  marked 
at  the  top  and  bottom  of  each  and  every 
page  (either  "public  version"  or  "non- 
confidential"). 

POR  FURTHER  tNFORMA'nON  CONTACT: 

GSP  Subcommittee.  Office  of  the  United 
States  Trade  Representative,  600 17tfa 
Street  NW..  room  517.  Washington.  DC 
20506.  The  telephone  nximber  is  (202) 
395-6971.  Public  versions  of  all 
doomients  related  to  this  review  will  be 
available  for  review  by  appointment 
with  the  USTR  Public  Reading  Room 
shortly  following  filing  deadlines. 
Appointments  may  be  made  fi-om  10 
a.m.  to  noon  and  1  p.m.  to  4  p.m.  by 
calling  (202)  395-6186. 

David  Weisa. 

Chainnan.  Trade  Policy  Staff  Committee. 
[FR  Doc.  91-230S9  Filed  10-3-91;  8:45  am] 
BflXMO  COOE  31«»«1-« 
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Federal  Register 
Vol.  56,  No.  193 
Friday.  October  4,  1991 


Ttiis  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  put>tished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b{e)(3). 


COMMODITY  FUTURES  TRADINO 
COMMISSION 

TIME  AND  date:  10  a.m.,  Thursday, 

October  10, 1991. 

flacE:  2033  K  St.,  NW..  Washington, 

DC,  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTCRS  TO  BE  CONSIDERED:  Program 

Objectives.  4th  quarter/FY  1991. 

CONTACT  PERSON  FOR  MORE 

information:  ]ean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  91-24055  Filed  10-2-91;  11:46  am 

nUMO  CODE  MSI-ei-M 

commodity  futures  trading 

commission 

TIME  AND  date:  10:30  a.m.,  Thursday, 

OctoberlO,  1991. 

place:  2033  K  St.,  NW..  Washington. 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-24056  filed  10-2-01;  11:46  ami 

MLUtn  COM  t381-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m..  Thursday. 
October  10. 1991. 

PLACE:  2033  K  St..  N.W..  Washington, 
DC..  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Objectives. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  91-24057  Filed  10-2-01;  11:46  am] 

WUmO  CODE  USI-OI-H 

COMMODITY  FUTURES  TRADINQ 

COMMISSION 

TIME  AND  date:  2:00  p.m..  Thursday. 

October  10, 1991. 


place:  2033  K  St.,  N.W.,  Washington. 
DC.,  8th  Floor  Hearing  Room. 
status:  Closed. 

matters  to  be  considered:  Judicial 
Session. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  91-24059  Filed  10-2-01;  11:47  amj 

WLUIM  COM  MSVOI-M 


federal  deposit  insurance 
corporation 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:16  p.m.  on  Tuesday.  October  1, 1991. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Matters  relating  to  the  Corporation's 
corporate  activities. 

Matters  relating  to  certain  financial 
institutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice  Chairman 
Andrew  C.  Hove,  Jr.,  concurred  in  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency).  Director  T.  TimoUiy 
Ryan.  Jr.  (Office  of  Thrift  Supervision), 
and  Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  {c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Govenmient  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2),  (c)(4],  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW.,  Washington,  DC. 

Dated:  October  2. 1991. 
Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman. 

Deputy  Executive  Secretary. 

[FR  Uoc.  91-24115  Filed  10-2-91;  3:16  pmj 

MLUNO  COM  •714-0-M 


RESOLUTION  TRUST  CORPORATKM 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  following  change  was  made  to  the 
open  agenda  of  the  Resolution  Trust 
Corporation  Board  of  Directors  meeting 
Tuesday,  October  1, 1991  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street 
NW..  Washington,  DC: 

The  following  subject  was  withdrawn 
from  the  agenda: 

Memorandum  re:  Final  policy  regarding 
resolution  of  minority  depository 
institution. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley,  Jr.,  Executive 
Secretary  of  the  Corporation,  at  202- 
416-7282. 

Dated:  October  1, 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  ]u 
Executive  Secretary. 
[FR  Doc.  91-24058  Filed  10-2-01;  11:47  am] 

WLUIM  COM  •714-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  October  7. 1991. 

A  closed  meeting  will  be  held  on 
Tuesday.  October  8, 1991.  at  2:30  p.m. 
An  open  meeting  will  be  held  on 
Thursday.  October  10. 1991.  at  10:00  a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b{c)(4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8).  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 
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The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  October 
9, 1991.  at  2:30  p.m..  will  be: 

Litigation  matters 
Settlement  of  iniunctive  actions. 
Institution  of  injunctive  actions. 
Regulatory  matter  regarding  financial 
institutions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
October  10. 1991.  at  10:00  a.m..  will  be: 

1.  Consideration  of  proposed  rule  changes 
submitted  by  the  National  Association  of 
Securities  [)eater8  ("NASD")  which  amend 
the  Rules  of  Practice  and  Procedure  for  the 
Small  Oder  Execution  System  rSOES")  by: 
(1)  expanding  the  definibon  of  the  phrase 
"professional  trading  account"  (SR-NASO- 
90-59):  (2)  expanding  the  definitioa  of  "day 
♦roriinff"  (SR-NASD-ei-17);  (3)  establishinp  a 


15  second  delay  between  SOES  executions  to 
permit  market  makers  to  update  their  quotes 
(SR-NASD-91-18):  and  (4)  permitting  market 
makers  to  specify  from  which  firms  they 
consent  to  receive  preferenced  orders  (SR- 
NASO-91-2e).  Also  consideration  of  a 
petition  to  institute  rulemaking  proceedings 
under  Section  19(c)  of  the  Securities 
Exchange  Act  of  1B34  to  delete  Section 
(c)(3)(E)  of  the  Rules  of  Practice  and 
Procedure  for  SOES  which  prohibits  order 
entry  firms  from  entering  orders  on  behalf  of 
a  "professional  trading  account."  For  further 
information,  please  contact  Kathleen  A. 
Smith,  at  (202)  50^-2367.  or  Mark  Barracca.  at 
(202)  272-2371. 

2.  Consideration  of  a  proposed  rule  change 
submitted  by  the  National  Association  of 
Securities  Dealers  ("NASD")  to  establish  a 
two-year  pilot  program  of  the  NASDAQ 
International  Service,  which  would  expand 
the  hours  of  NASDAQ  to  overlao  the  London 


maikst  trading  hours.  The  proposed  new 

European  trading  session  would  begin  at  3:30 
a.m.  EST,  which  coincides  with  the  London 
Stock  Exchange  opening,  and  would  end  at 
9K)0  a.m.  EST,  one  half-hour  before  the 
domestic  session  (i.e.,  NASDAQ)  open  in  the 
United  States.  For  further  information,  please 
conUct  Teresa  Fink  at  (202)  272-2857. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact  Edward 
Pittman  at  (202)  272-2400. 

Dated:  October  1, 1991. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  91-24068  Filed  10-2-01: 12:05  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  S8-473;  RM-6388] 

Radio  Broadcasting  Services;  Prescott 
Valley,  AZ 

Correction 

In  rule  document  91-9162  beginning  on 
page  16010,  in  the  issue  of  Friday,  April 
19. 1991.  on  page  16011,  in  the  first 
column,  in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-9164"  should 
read  "FR  Doc.  91-9162". 

BILUNO  COOC  1S0S-01-O 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  435 

Mail  Order  Merchandise  Trade 
Regulation  Rule 

Correction 

In  proposed  rule  document  91-21641 
beginning  on  page  46133,  in  the  issue  of 
Tuesday.  September  10. 1991,  make  the 
following  correction: 


On  page  46134,  in  the  1st  column,  in 
SUPPI.EMENTARY  INFORMATION,  in  the 

17th  line,  "not"  should  read  "now", 
nixmo  cooe  isos-oi-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91N-0352] 

Chelsea  Laboratories,  Inc.;  Proposal 
To  Withdraw  Approval  of  Abbreviated 
New  Drug  Applications;  Opportunity 
for  a  Hearing 

Correction 

In  notice  document  91-21483  beginning 
on  page  45991  in  the  issue  of  Monday, 
September  9, 1991.  make  the  following 
corrections: 

1.  On  page  45992,  in  the  first  column, 
under  ADDRESSES,  in  the  fifth  and  sixth 
lines,  "rm.1-23"  should  appear  after 
"Administration". 

2.  On  page  45993,  in  the  third  column, 
in  the  third  full  paragraph,  in  the  first 
line.  "PD998"  should  read  "PD  998".  In 
the  6th  and  12th  lines,  "the"  was 
misspelled. 

3.  On  page  45994.  in  the  first  column, 
correct  the  following  words  which  were 
misspelled: 

A.  In  the  5th  line  from  the 
top,  "handwritten". 

B.  In  the  6th  and  17th  lines  from  the 
top,  "the". 

C.  In  the  1st  full  paragraph,  in  the  11th 
line,  "the"  and  "records". 


D.  In  the  same  paragraph,  in  the  14th 
line,  "the"  and"file". 

E.  In  the  same  paragraph,  in  the  igth 
line,  "water". 

F.  In  the  2nd  full  paragraph,  in  the  7th 
line.  "not". 

G.  In  the  3rd  full  paragraph,  in  the  1st 
line,  "it"  should  read"it8". 

H.  In  the  same  paragraph,  begining  in 
the  last  line,  the  text  should  read,  "the 
other  firm,  or  even  how  the  actual  color 
coating  was  done.  Assuming,  that 
Chelsea  did  follow  the  other  firm's  color 
coating  practices  for  its  commercial 
batches,  FDA  cannont  be  reassured  by 
the  fact  that  Chelsea  followed 
manufacturing  practices  and  procedures 
that  were  never  approved." 

BILUNQ  cooe  150M1-0 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement 
Policy(OFPP) 

Govemment-Wide  Small  Business  and 
Small  Disadvantaged  Business  Goals 
for  Procurement  Contracts;  Policy 
Letter;  Correction;  Office  of  Federal 
Procurement  Policy  (OFPP) 

Correction 

In  notice  document  91-10463 
appearing  on  page  20482.  in  the  issue  of 
Friday,  May  3, 1991,  in  the  second 
column,  in  the  file  line  at  the  end  of  the 
document.  "FR  Doc.  91-1463"  should 
read  "FR  Doc  91-14063". 

nUJNQ  cooe  1S0M>1« 
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Protection  Agency 

Notice  of  Intent  to  Remove  Certain 
Active  Ingredients  from  Reregistration 
List  D  and  to  Cancel  Pesticides 
Containing  Those  ingredients;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34017;  FRL  3935-5) 

Intent  to  Remove  Certain  Active 
Ingredients  from  RereglstratkNi  List  D 
and  to  Cancel  Pesticides  Containing 
Those  Ingredients 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Under  the  1988  amendments 
to  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA). 
registrants  of  pesticide  products 
containing  specified  active  ingredients 
must  comply  with  a  number  of  new 
responsibilities  to  ensure  that  their 
products  become  reregistered.  Among 
these  responsibilities  was  submission  of 
specific  information  and  a  commitment 
to  support  active  ingredients  contained 
in  their  products  through  reregistration 
during  "Phase  Two"  of  the  five  phases 
of  reregistration.  In  addition,  registrants 
that  had  committed  to  support  an  active 
ingredient  contained  in  their  products 
during  Phase  Two  were  required  to 
submit  additional  information  during 
"Phase  Three".  The  EPA  is  providing 
notice  of  its  intent  to  remove  certain 
unsupported  active  ingredients  from 
reregistration  List  D  and  to  cancel  all 
registrations  containing  such  ingredients 
unless  someone  assumes  the  burden  of 
supporting  them. 

DATES:  Reports  of  commitments  to 
support  active  ingredients  must  be 
received  by  January  2. 1992. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Virginia  Dietrich.  Special  Review 
and  Reregistration  Division  (H7508W), 
Office  of  Pesticide  Programs, 
Envirormiental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Room 
WF33N4.  Crystal  Station  Number  1.  2800 
Crystal  Drive,  Arlington,  VA  22202.  (703) 
308-8157. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  EPA's  intent  to 
remove  185  active  ingredients  from 
Reregistration  List  D.  and  to  cancel 
registrations  of  products  containing 
them  unless  someone  assumes  the 
burden  of  supporting  them. 

I.  Introduction 

This  Federal  Register  notice  is  the 
third  in  a  series  announcing  EPA's  intent 
to  remove  unsupported  active 
ingredients  from  Reregistration  and  to 
cancel  products  containing  these  active 
ingredients.  The  first,  published  on  July 
31, 1990  (55  FR  31164),  addressed  List  B 
Phase  Two  unsupported  active 


ingredients.  The  second,  OPP-34012, 
published  elsewhere  in  this  Federal 
Register  addresses  List  C  Phase  Two 
unsupported  active  ingredients  as  well 
as  those  unsupported  during  Phase 
Three  from  both  Lists  B  and  C.  This 
notice  deals  with  Phase  Two  and  Phase 
Three  failures  from  List  D.  The  185 
unsupported  active  ingredients  are  listed 
in  Tables  1,  2,  and  3  of  this  notice.  Table 
1  of  this  notice  lists  active  ingredients 
without  active  registrations  that  were 
unsupported  in  either  Phase  Two  or 
Three.  Table  2  of  this  notice  lists  the  58 
active  ingredients  unsupported  during 
Phase  Two  with  167  corresponding 
active  registrations.  Table  3  of  this 
notice  lists  11  active  ingredients 
unsupported  during  Phase  Three  with  58 
corresponding  active  registrations. 

Section  4(d)  of  FIFRA  requires  that 
registrants  of  pesticides  containing 
active  ingredients  on  Reregistration 
Lists  B,  C,  or  D  comply  with  certain 
responsibilities  during  Phase  Two  of 
reregistration.  These  include  informing 
EPA  of  their  intent  to  seek  or  not  to  seek 
reregistration,  identifying  the  data 
requirements  that  apply  to  their 
pesticide  registrations,  identifying  the 
data  requirements  for  which  they  have 
already  submitted  adequate  data,  and 
committing  to  replace  missing  or 
inadequate  data  concerning  the  a.ctive 
ingredient  contained  in  their  products. 
These  actions  were  required  of 
registrants  of  products  containing 
ingredients  on  List  D  by  January  24. 
1990. 

Failure  of  a  registrant  to  submit  an 
adequate  Phase  Two  response  for  a 
particular  registration  is  grounds  for 
cancellation  of  the  registration  pursuant 
to  FIFRA  section  4(d)(5).  If  no  registrant 
of  a  pesticide  containing  a  particular 
active  ingredient  commits  to  support  the 
reregistration  of  that  active  ingredient — 
i.e.  either  no  registrant  commits  to  seek 
reregistration  of  any  product  containing 
that  active  ingredient,  or  no  registrant 
commits  to  fulfill  all  generic  data 
requirements  for  the  active  ingredient — 
section  4(d)(5)(B)  authorizes  EPA  to 
issue  in  the  Federal  Register  a  notice  of 
intent  to  delete  the  active  ingredient 
fit)m  the  list  of  active  ingredients  to  be 
reregistered,  and  to  cancel  the 
registrations  of  all  pesticide  products 
containing  that  ingredient.  The  proposed 
action  can  become  effective  in  90  days 
unless,  within  that  time,  some  person 
commits  to  support  the  reregistration  of 
the  active  ingredient. 

After  reviewing  Phase  Two  responses 
submitted  by  registrants  for  List  D.  the 
EPA  has  identified  174  active 
ingredients  which  no  registrant  has 
committed  to  support  for  reregistration. 
Of  these,  116  have  no  active 


registrations  and  are  listed  in  Table  1  of 
this  notice.  The  remaining  58  are  listed 
in  Table  2  of  this  notice.  These  active 
ingredients  are  now  candidates  for 
removal  from  List  D,  and  all 
registrations  of  products  containing 
these  active  ingredients  are  candidates 
for  cancellation  under  section  4(d)(5)  of 
FIFRA  unless  someone  assumes  the 
burden  of  supporting  them. 

In  Phase  TTiree.  registrants  that 
committed  to  reregister  products  during 
Phase  Two  of  reregistration  are  also 
required  to  comply  with  FIFRA  section 
4(e)  by  submitting  additional 
information.  EPA  did  not  receive  Phase 
Three  Submissions  from  registrants  of 
pesticides  containing  11  active 
ingredients  from  List  D.  Pursuant  to 
FIFRA  section  4(e)(3)(A).  the  failure  to 
submit  a  Phase  Three  response  is 
grounds  for  cancellation  of  the  affected 
registrations  by  order  without  a  hearing. 
EPA  considers  a  registrant's  failure  to 
submit  a  Phase  Three  response  to  be 
tantamount  to  withdrawal  of  any 
commitment  made  during  Phase  Two  to 
support  the  reregistration  of  an  active 
ingredient.  Therefore,  under  authority  of 
section  4(d)  of  FIFRA.  EPA  is  providing 
notice  of  its  intent  to  delist  these  now 
unsupported  active  ingredients  from  List 
D  and  to  cancel  all  products  containing 
them  unless  someone  assumes  the 
burden  of  supporting  them. 

The  cancellation  candidates  listed  in 
Tables  2  and  3  of  this  notice  include 
some  for  which  registrants  have 
reported  their  intent  to  seek 
reregistration  and  claimed  a  "generic 
data  exemption."  The  exemption  is  from 
having  to  provide  data  concerning  the 
pesticidal  active  ingredient  which  are 
already  being  provided  by  the  registrant 
of  the  source  of  the  active  ingredient. 
Such  an  exemption  can  be  granted  only 
if  the  product  uses  a  purchased,  EPA- 
registered  source  of  active  ingredient, 
and  only  if  the  registered  source  agrees 
to  supply,  and  supplies,  the  necessary 
data.  Since  the  registrant(s)  of  the 
identified  source(s)  of  the  active 
ingredients  listed  in  this  notice  did  not 
commit  to  reregister  the  ingredient,  an 
exemption  is  no  longer  appropriate. 
Therefore,  those  registrants  who 
claimed  a  generic  data  exemption  who 
wish  to  prevent  cancellation  of  their 
products  in  Table  2  of  this  notice  must 
either  commit  to  support  the  active 
ingredient  for  reregistration  or  persuade 
someone  else  to  do  so. 

Once  an  active  ingredient  is  removed 
from  List  D,  any  person  wishing  to  bring 
the  pesticide  back  on  the  market  would 
need  to  apply  to  EPA  for  a  "new 
chemical"  registration.  Such  a 
registration  generally  would  not  be  i 
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approved  until  all  applicable  data 
requirements  are  satisfied. 


registered  products.  Product 
registrations  which  once  contained 
II.  Intent  to  Remove  Unsupported  ^^^^^  ^'^^'v*  ingredients  have  previously 

Ingredients  Without  Active  Registrations     ^^^"  amended  to  remove  the  ingredient 
from  Reregistration  List  D  fro""  the  formula  or  have  been  cancelled 

The  116  unsupported  active  ^°'  °^^^'  '"""I"-  ^'"'^^  ^^^^_^re  no 

ingredients  listed  in  Table  1  of  this  remaming  registrations  containing  them, 

notice  are  not  found  in  any  currently  ^"°  "°  P®"""  '^^^  therefore  acquire  the 


rights  to  a  registration  containing  the 
ingredient,  these  ingredients  will  be 
removed  from  List  D  effective  90  days 
after  publication  of  this  notice  in  the 
Federal  Register  and  will  not  be 
considered  further  for  reregistration. 
These  ingredients  are  Usted  in  the 
following  Table  1: 


Table  1.— Unsupported  Active  Ingredients  to  Be  Removed  From  Reregistration  List  D:  Ingredients  with  no  Active 

■Registrations 


C«M 

No. 


4002 

4003 

4003 

4004 

4004 

4004 

4004 

4005 

4005 

4005 

4006 

4006 

4006 

4006 

4008 

4008 

4010 

4011 

4013 

4014 

4014 

4016 

4017 

4020 

4020 

4020 

4020 

4024 

4026 

4026 

4026 


Chemical  name 


Aoetorte 

t«rt-Butanol 

ftopyl  alcohol 

Catyl  alcohol 

Lauryl  alcohol 

Fatty  alcohols  (65%  C12.  26%  014.  8%  016.  1%  010) 

Fatty  alcohols  (55.10%  010.  42.88%  08.  1.01%  08.  1.01%  012) 

Etiiyl  acetate 

n-Pentyl  valerate 

cvTetradecyl  formate 

OietttarKJiamine  dodecylt>enzenesulfor>ate 

EttMr)olamir)e  dodecylt>enzenesuHonate 

Sodium  mettiylundecyl  tienzene  sulfonate 

Sodium  alkyl'  t)enzene  sulfonate  '(100%  09) 

Aluminum  powder 

Aluminum  chloride 

Aquashade 

Malachite  green 

Sodium  t>enzoate 

Sodium  dihydroxyethylglycine 

Nitrilotriacetic  acid,  trisodium  salt 

1.3-Butytene  glycol 

Calcium  cyanamide 

2.3,6-Trichlorophenylacetic  acid 

2.3,6-Trichlorophenylacetic  acid,  sodium  salt 

2.3,6-Trichlofophenylacetic  acid,  dimethylamine  salt 

Ammonium  2.3.6-trichlorophenylacetate 

Ammonium  citrate 

Basic  copper  III  ■  zinc  sulfate  complex 

Copper  salts  of  the  acids  of  tall  oil 

Copper  linoleate 


4026    Oopoe'  as  elemental  from  copper  -  etidronic  acid  complex 


4026 
4026 
4026 
4031 
4032 


Copper  dehydroat)ietyl  ammonium  2-ethylhexanoate 
Cupric  ferric  suljsulfate  complex 
Copper  ethylenediaminetetraacetata 
2-(2-Ethoxyethoxy)ethy)  2-l)enzimidazole  cartMmate 
Ettianolamina 


CASRagMry 
Na 


67-64-1 
75-65-0 
71-23-8 
36653-82-4 
112-53-8 
67762-41-8 
68603-15-6 
141-78-6 
2173-56-0 
5451-63-8 
26545-53-9 
26836-07-7 
27987-00-4 
26856-61-1 
7429-90-5 
7446-70-0 
No  CAS  No 
569-64-2 
532-32-1 
17123-43-2 
S064-31-3 
107-88-0 
156-62-7 
85-34-7 
2439-00-1 
69462-13-1 
53404-90-3 
7632-50-0 
55072-57-6 
61789-22-8 
7721-15-5 
50376-91-5 
53404-24-3 
12166-20-6 
12276-01-6 
62732-91-6 
141-43-5 
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Table  1.— Unsupported  Active  Iwqredients  to  Be  Removed  From  Reregistration  List  D:  Ingredckts  with  no  Active 

Registrations— Confinued 


19  91 


UMI 


Com 

No. 

Ctwniical  name 

CASRagiaky 
No. 

4035 

OtoodUn  («(2-hydroxyetttyO«tiylen8diairiinechacetaW 

74988-17-3 

4036 

EthytonediafninetetraacMic  acid.  Vaodum  salt 

150-36-9 

4036 

Potaaaium  etttylenediaminetetraacetate 

7379-?7-3 

4036 

Telra(moooettwnolaniine)  athytonediaminetetraacetala 

53404-52-7 

4036 

Disodwm  ethylenediaminetetraacetate                                                                                                            \ 

139-33-3 

4036 

7379-26-2 

«07 

Sodhan  AM2-ftydroxyettiyl)ethylened»minetriacetate 

53404-54-9 

4039 

O.OOimethyl  0^dvne«hylsuHamovl)phenyl)phORprK>rothioate 

52-85-7 

4041 

3,5<)*rom<>^'-<trifluoromethyl)salicylani«de 

4776-06-1 

4044 

GtycafOl 

56-61-5 

4045 

SodMD  glycolata 

2836-32-0 

4046 

p-(N,AH3lclilorosuHamoynt)e(uo)c  acid 

80-13-7 

4047 

Mluinolnol  benzoate 

7081-57-8 

4047 

64>inolinoi  cHrata 

134-30-5 

4047 

BOuinoKnoi 

148-24-3 

4047 

»Ouinolinol  sulfate 

134-31-8 

4048 

Sodkjm  bicart)onate 

144-55-6 

404t 

CilcMn  chlorate 

10137-74-3 

4050 

Magnaaiuni  fluosilicate 

16949-65-8 

4060 

Zncfluoafllcate 

16871-71-9 

4061 

Calcium  dikxlde 

10043-52-4 

406? 

Sodhjm  nitrite 

7632-00-0 

4053 

Sodhjni  mpdyphosphate 

7758-29-4 

4053 

Tatrasodlun)  P)^oi>ho9phate 

7722-88-S 

4063 
4063 

Potasslufn  phosphate,  tiibasic 

7778-53-2 
No  CAS  No. 

levapouftsstum  pyropnotpnats 

4054 

fH>tasslum  potysutfido 

3719»-66-9 

4065 

Sodkjra  suNale 

7757-82-8 

4065 

Magnaaium  sulfate 

7487-88-9 

4066 

Sulfuroua  acid,  sodwm  salt 

10579-83-8 

4067 

Potassium  thiosulfate 

10233-00-8 

4057 

Ammonium  thiosulfate 

7783-18-8 

4059 

444elhyt-2-pentanone 

108-10-1 

4059 

Oiaabutyl  ketone 

108-83-8 

4060 

Isopropyl  lafx>lin 

63393-93-1 

4060 

Qhojcj^ated  lanolm 

81790-61-8 

4061 

Magneaium  lautyl  sulfate 

3097-08-3 

4061 

AifwnonMH  teufyl  sulfato 

2235-54-3 

4062 

MaScadd 

8915-15-7 

4064 

Potassium  bisuHate 

7648-93-7 

4066 

PMaaakjm  hydroxide 

1310-58-3 

4066 

CaiduraoKMe 

1305-78-8 

4066 

Cifcluni  hydroxide 

1305-82-0 

4067 

Nickel  sulfate  hexahydrate 

10101-97-0 

Federal  Register  /  Vol.  58,  No.  193  /  Friday.  October  4.  1991  /  Notices 


50425 


Table  1.— Unsupported  Active  Ingredients  to  Be  Removed  From  Reregistration  List  D:  Ingredients  vwth  no  Active 

Registrations— Continued 


Cms 

No. 


4066 
4070 
4071 
4071 
4071 
4077 
4078 
4076 
4080 
4081 
4082 
4063 
4063 
4063 
4083 
4084 
4086 
4066 
4068 
4086 
4069 
4090 
409C 
409C 
4090 
4091 
4091 
4093 
4093 
4094 
4094 
4095 
4097 
4096 
4099 


Chomlctl  nsnw 


Uent  (3-(h«(ahydro-47-methanoin(Jaiv5-yl)-1.1-*netliy»urM 

Ammonium  oxalate 

Methyl  4-hydroxyt>enzoa(a 

Propyl  4-hydroxyt)enzoata 

Butyl  4-hydroxyt>enzoate 

Polyethylena 

Calcium  propionate 

So<fium  propionate 

Salicylic  add 

Calcium  silicate 

Silver  fluoride 

Oleic  acid 

Ammonium  oleate 

Sodium  oleate 

Potassium  ricinoleate 

2-Ctiloroally1  diethyldithiocartMimato 

Sulfur  dioxide 

2,3,6-Trichlorobenzoic  add 

Z3,6-Trichlorobenzoic  add  and  related  poiychlorobenzoic  adds,  dimethylamine  salt  of 

2,3,6-Trichlorobenzoic  add,  sodium  salt 

Sodium  thchloroacetate 

Tatrachlorophenols 

Tatrachlorophenois.  sodium  salt 

Tatrachlorophenols,  alkyf  amine  salt*(as  in  latty  acids  of  coconut  oiQ 

Totrachloropher>ols,  potassium  salt 

3'.8'-Oihydroxy-2'.4',5',7'-tetraiodospiro(isobenK)furan-1(3H),9'-(9H)  xanthen  -3-one,di80diom  saR 

3'.6'-Dihydro-2',4',5\r-tetraiodo9pifo(isobenzofuran-1(3H),9'-(9H)xanthen-3-one 

Potassium  xylene  sulfonate 

Toluene  sulfonic  add 

Turiteyredoil 

Turkey  red  oil.  sodium  salt 

Undecylenic  add 

Unseed  oil 

Xytonoi 

Zinc  sulfate,  t>asic 


CAS  Registry 
Na 


16530-66-8 

1113-36-6 

99-78-3 

94-13-3 

94-26-6 

9002-66-4 

4075-61-4 

137-40-6 

6S-72-7 

10101-3»4 

7775-41-« 

112-40-1 

544-60-5 

143-19-1 

7492-30-0 

95-06-7 

7446-09-5 

60-31-7 

3426-62-6 

2076-42-4 

660-51-1 

25167-63-3 

25567-55-9 

No  CAS  No. 

53535-27-6 

16423-66-0 

15905-32-5 

30346-73-7 

104-15-4 

8002-33-3 

86187-76-8 

112-38-9 

8001-26-1 

1300-71-6 

68813-94-5 


III.  Intent  to  Remove  Ingredients 
Unsupported  During  Phase  Two  from 
Reregistration  List  D,  and  to  Cancel 
Active  Registrations  Containing  These 
Ingredients 
II 
Of  the  174  List  D  active  ingredients 
not  supported  in  Phase  Two,  58  occur  in 
167  current  registrations  under  section  3 
or  section  24(c)  of  FIFRA.  These  active 
ingredients  and  all  associated 
registrations  are  listed  in  Table  2  of  this 


notice.  The  EPA-assigned  company 
number  for  each  registrant  appears  to 
the  left  of  each  product  name  entry  as 
the  first  element  in  each  section  3 
registration  number  or  as  a  separate 
entry  preceding  each  section  24(c) 
registration  number.  The  names  and 
addresses  of  these  registrants,  in  order 
by  company  number,  appear  in  Table  4 
of  this  notice. 
Ninety  days  after  publication  of  this 


notice  the  ingredients  on  Table  2  of  this 
notice  will  be  removed  from  List  D,  and 
all  associated  registrations  will  be 
cancelled,  unless  within  that  period 
someone  takes  advantage  of  the  process 
set  forth  in  section  4(d)(5)  of  FIFRA  and 
described  in  Unit  V  of  this  document  for 
preserving  these  registrations.  Such 
support  may  come  from  any  current 
registrant  or  from  another  party  who  has 
acquired  the  rights  to  the  affected 
regi8tration(s). 


SMaS Federal  Ragbtar  /  Vol.  56.  Ne.  193  /  Friday.  October  4.  UPl  /  Noticeg 

Table  2.— 43ha8e  2  UN8Uf>T>ORTEO  Active  Ingredients  to  be  Removed  from  Rereqistration  List  D  and  Registrations  to  be 

Cancelled 


oc 


1991 


CM* 

Na 

CASRafMnr 
Na 

Registration  No. 

Product  Name 

4003 

Wothyt  alcohol 

67-56-1 

006035-00033 
006035-00047 
044797-00002 
C44797-00008 

Sant-Squad 

Vinco  Formaldehyde  Solution 

Surflo-B17 

Surflo-B19 

4004 

Fttty  aimtals  (54.5%  CIO.  45.1%  CO.  0.4%  C^ 

NoCASNa 

002302-00013 
005905-00484 

034704-00696 

Emtroi  Totwcco  Sudiar  Control  Agant 

Royaltac    (R-M    Contact    TotMcco    Sucker    Control 

Agent) 
Clean  Crop  Tobacco  Sucker  Control 

4005 

Amy)  acetate 

628-63-7 

011694-00052 

Oymon  SWH  Wasp  &  Hornet  Spray 

4005 

Oibuty*  •uconate 

141-03-7 

006720-00375 

Omnicide  N-T-X  Concentrate 

40011 

Potaswjmdodecyfcenzenesulfonate 

27177-77-1 

005813-00032 
022559-00001 

Pine  Det  Pine  Odor  Disinfectant 
Pineway  Disinfectant  Cleans  DeodoHzas 

4006 

Thelhanotamine  dodecylbenzenesulfonate 

27323-41-7 

005590-00135 

Disinfectant  Foam  Cleaner  for  Hospital  Use  Germicidal 

4010 

ActdOuea 

2650-18-2 

033068-00001 

Aquashade 

4010 

Acid>^a«ow23 

1934-21-0 

033066-00001 

Aquashade 

401? 

1.2>Propanetno).  mono{4-aminobenzoate) 

29593-08-6 

000499-00338 
000499-00340 

P/P  Outdoor  Lotion 
P/P  Outdoor  Lotion 

4013 

Benzyl  alcohol 

100-61-6 

004972-00046 
029909-00005 
033764-00001 
051793-00034 

ProtexaN's  Lice  Control 

Carxlinal  Pediculosis  Control 
Kill-Lice  Brand  Pedicukw*  CoMrol 
Elite  Lice  Shampoo 

4(S1 

Chtofinated  trisodiufn  phosphate 

11064-85-8 

004524-00044 
k        034688-00071 

Saneze 

Chkxmated  Thsodium  Phosphataftiink 

4023 

Chlonne  dkndde 

- 

10049-04-4 

009150-00002 
009150-00003 

Anthium  Oioxcide  S%  AtfMom  StiMzed  CNorine 
Dioxide 

Cwnabon  200  2%  Aqueous  Stattilized  CMorine  Diox- 
ide 

Oxine 

009804-00001 

.  009804-00003 

Odorid 

009804-00005 

Purogene 

010248-00001 

B*ox  200  Stabilized  Chlorin*  UeBtO^  Solution 

010589-00003 

Cryocide  Disinfecting  Concentrate 

010589-00004 

Oryocide20 

021164-00003 

OuraKlor 

059059-00001 

Duozont004. 

4095 

Cuprous  and  cupfic  oxide,  mixed 

82010-82-0 

000829-00284 
001386-00499 

Unico  Tomato  Potato  &  Vegetable  Dust  conU:ns  Sevin 

Copper 

001386-00564 

Unico  "51"  Dual  Copper  -  Rotenone 

050383-00011 

Lucky  Strike  Crop  Maker 

051036-00015 

Microsperse  Copper  53 

060061-00032 

Woolsey  Trade«Mnds  Anti-Fouling  Bottom  Paint  706 
Brilhant  Green 

060061-00039 

Woolsey  Neptune  Anti-Fouling  712  Royal  Blue 

060061-00040 

Woolsey  Neptune  Anti-Foulmg  714  Royal  Green 

060061-00067 

Woolsey  Heavy  Ou%  \Anyl  Ank-Foukng  905  Red 

060061-00070 

Woolsey  Heavy  Duty  Tropical  Anti-Fouhng  931  Red 

4020 

Copperoleale 

1120-44-1 

007401-00250 
007401-00352 
007401-00353 
007401-00354 
007401-00369 
011037-00015 

FerH-Lome  Powdery  Mildew  Control 

Ferti-Lome  Black   Spot  &  Powdery  Mildew  Con»ol 

Ferti-Loma  Professional  Rose  Spray 

Ferti-Lome  Rose  Spray 

Ferti-Lome  Universal  Spray 

Hacienda  Liquid  Copper  Fungicxle  Spray 

058806-00007 

KXL  •  A  Combination  Year  Round  Spray-An  Insectkade 
Fungk^kle 

4027 

mOMoi 

108-39-4 

040230-00002 

Gallex 

4020 

OeKkin 

000182-00046 

Oaxol  Qophar  Qnaar 

4033 

Bhytam^ycol 

107'-2t-1 

056806-00007 

KXL  -  A  Corabinallon  Y\Mr  Round  Spiay-An  Inaectiade 

rWfQfOmm 

4034 

107-15-4 

OOM48-00013 

Busan882 

• 

001448-00050 

Nabe 

- 

009000-00011 

CWT-B89 

4036 

Eliiytanadtaniinetetraacettc  Kid 

te-90-4 

000123-00026 
O0S32S-OOOf8 

MMI  nOipaBi  lypV  IMnWCIBra  •  \^B9nm 

Heavy  Duty  Ctenar  A  Oisintoctafll 

UMI 
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Table  2.— Phase  2  Unsupported  Active  Ingredients  to  be  Removed  from  Rereqistration  List  0  a»»  Registrations  to  be 

Cancelleo— Continued 


Cas* 
No. 


4036 

4036 

4036 
4037 

4042 


Ckwntcal  Nam* 


lacid,  KKlumaatt 


Tripotassium  thytenedlamineWraac8Ut» 

Tetrapotassiufn«thyleoediaminetetraac«tata 
Trisodkjm  (2-bydroxy«thytethyten«diamin«Macetat« 


Trict4on>monoftuoromethan* 


4042 


4043 
4050 

4051 

4053 
4053 


4053 
4055 
4057 


DicNorodiflwoFomethana 


Gluconic  add 
SodiMRi  fluoslicata 

Sodium  chlorWa 

II 
Sodkim  phosphate  (Na2H(P04)) 

Trtsodlum  phaaphala 


CAS  Registry 
Na 


17421-7»-3 

17572-97-S 

5964-35-2 
138-8»-« 

75-6»4 


Monoaodiucn  phosphate 
Potearium  MIralhionate 
CaidufTi  thioauMate 


4060    Lanoln 


75-71 -e 


526-85-4 
16893-85-8 

7647-14-5 

7558-79-4 
7601-64-8 


Ragistiaiion  No. 


000334-00110 
000421-00389 

001421-00104 
008428-00003 

009647-00014 

009647-00029 

004330-00001 

001459-00103 
052474-00002 

000499-00131 

00O49»-00207 

000499-00215 

000499-00224 

000499-00240 

000499-00264 

009143-00014 

011715-00126 

013283  GA-69-0005 

013283  LA-89-0016 

013283  MS-69-001 7 

013263  TN-89-0008 


PvodudNama 


Vip  Germicidal  Uqu«j  Detergent 

Varseptic  Dtsintectant  Osanar  Foaming  Action 

Mmtex  Mmt  Osmtectanl  Cod.  10 

SC-725  Cleaner,  Sarvtzer.  Disinfectant 

Maaury-ColunMa  Spring  Day  Qualamary  Germ.  Ctearv 

ar 
SphngDay  Rtu 


759ft-a8-7 

13932-13-3 
10124-41-1 


6006-64-0 


Waverty  Anti-Rust  Surglsapt 

AH-N-Ona  Cleaner  Disinfectant  Deodorizing  \Nm  Ftniah 
A)gae<ade  No.  5 

Whitmire's  Wasp  Stopper  lor  Waspa 

wmnwe  Wasp  Stopper  n 

Wasp  Stopper  Ml 

Whrtmre  Wasp-Stopper  CF 

Whitmire  PT  515  Wasp-FreaM  H 

Whrtmire  PT  5 1 5  Wasp-Freeze  I 

Cotdun  Waap  and   Hornet  Long  Range  Jet  Spray 

Freez-Hit  Wasp  A  Hornet  Spray 

Whitmire  Wasp-Stopper  CF 

Whitmire  Wasp-Stopper  CF 

Whitmire  Waap-Sioppar  CF 

Whitmire  Waap-SiopparCF 

000499-00131  i  Whitmire's  Wasp  Stopper  «or  Waaps 

000499-00207     Whitmire  Wasp  Stopper  H 

000499-0021 5     Wasp  Stopper  III 

009143-00014    Cotdkin   Wasp  and  Hornet  Long  Range  Jal  Spray 

011715-00128    Freez-Hit  Wasp  &  Homat  Spray 


005664-00004 

000802-00507 
000602-00510 

000778-00091 
007742-00008 
017868-00001 

001421-00159 
006484-00001 

000151-00014 
000264-00512 
000402-00094 
000602-00168 
001043-00096 
001190-00014 
001317-00038 

001677-00019 
002686-00001 
004388-00070 

004462-00015 
004524-00021 
006736-00002 
006736-00009 

006736-00037 
006768-00009 

006870-00013 
006870-00017 
008898-00014 
009152-00021 
010118-00001 
010183-00006 
010508-00003 
010634-00002 
011741-00012 
035495-00007 
04S447-00007 

006198-00003 

000058-00192 

003442-00768 
002935  WA-80-0019 
051753  WA-64-0014 

004758-00029 


Starfyite 

miy's  Go  West  Meal 
Liny  Go  Wast  Slug  Pellets 

VirtonS 

King  or  AH  Sewer  Kleener  A  Root  Daslroyar 

Rover's  Mange  Medians  for  Dogs 

Sentry  Pinii  Chkx  Na  4 


Pioneer  PC-30  DiainfectaM 

Chlorirwted  Trlsodium  Phosphate 

Instrtutwna)  Mitco-Pnde 

Punna  Chtormated  Cleanar 

Syn-Sol  Cleaner  and  Sanitoar 

Peck's  Paxchlor 

TTvtfty'Chlor  A  Chlohne  Bearir^g  Diainfactant  Bacteri- 

ckla 
MittfoChkx 
Cleanar-Sanitizar 
Maatar  Cax  A  Heavy  Duty  Ctaanar  Saniizar  Oeodort^ 


Beaver  Chky  Sanltizar 

Monarch  So-UJe 

Dubois  Chemicals  Super-Klor 

Dubois  ChemK^als  Kkxo-Sprex 

DuKlor 

805  Sanitizer  OaarMr  for  Soft 

Chlorex  Sanitizing  Oeaner 

Texo  LP  93  Sanitizing  Qeanar 

KaWe  Alkky 

Trt-Chlor 

Whizzar  Mat  Cleanar  a  OWntedwit 

Chlonaol 

Cd410  the  AH-Purpoae  Sanltizar 

Alpha  San  1M 

Daviea  "Dairy-San" 

Halo-540 

Ctanaaco  Chkxmated  Ctaanar 


lea  Oraam  rraazara 


B-T-F  CTiloiijiiialMi*is  OtsMadaat 

Thionlum  Shampoo  with  Undarta 

Liquid  Lima-SuipNr  32  Degraas  Baunw 
Wttmr-Elhs  Ume  Sulfur  Soiutton 
Whitaatone  Ume  Sutfur 

Holiday  Lustre  Shampoo 
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Table  2.— Phase  2  Unsupported  Active  Ingredjents  to  be  Removed  from  Reregistration  List  D  and  Registrations  to  be 

Cancelled— Continued 


Cas« 
No. 


4061 

4069 
4072 


4073 
4075 
4076 
4080 


UMI 


4082 

4062 
4083 
4087 
4089 
4093 


4097 
4097 

4097 
4097 


4098 
4099 
4100 

4109 

4111 
4115 


OwmicalNanw 


Tnettianolamioe  lauryf  sulfate 

Sulfonated  oleic  acid,  sodium  salt 
Potassium  peroxymonosulfate 


Sodium  petroleum  sulfonate 
Acrylic  polymer  resins 
Polyisobutylene 
Methyl  saHcytate 


Silver  chloride 

Silver  thiuronium  acrytate  co-pdymer 
Potassium  myristate 
Antimony  potassium  tartrate 
Trichloroacetic  acid 
Sodium  xylenesuHonate 


Oil  of  anise 
Cottonseed  oil 

Hydrogenated  castor  oH 
Sesame  oK 


2.4-Xylenol 
Zinc  sulfate 
Zirconium  oxide 

cis-7,8-Epoxy-2-methyloctadecane 

7.11-Hexadecadien-l-ol.  acetate  (gct) 
Periplanone  8 


CAS  Registry 
No. 


139-96-8 

68443-05-0 
10058-23-8 


No  CAS  No. 

9003-01-4 

9003-27-4 

119-36-8 


7783-90-6 

53404-00-5 

13429-27-1 

28300-74-5 

76-03-9 

1300-72-7 


8007-70-3 
8001-29-4 

8001-78-3 
8006-74-0 


105-67-9 
7733-02-0 
1314-23-4 

29804-22-6 

50933-33-0 
61228-92-0 


Registration  No. 


Product  Name 


004758-00134 

000499-00141 
004758-00134 

000833-00065 

000778-00091 
004829-00108 


008791-00024 

012465-00047 

034704-00596 

000004-00136 

000432-00743 

000421-00016 
001203-00007 
001421-00044 
001663-00026 
001685-00121 
002230-00043 
004000-00066 
005185-00236 
005332-00007 
005332-00008 
005747-00014 
006186-00041 
007246-00014 
008047-00001 
008123-00026 
006503-00010 
032969-00002 
056560-00001 

001258-01097 

002829-00081 

002311-00004 

006720-00299 

001769-00298 

003635-00210 
003635-00211 
005664-00004 
049403-00005 
049403-00006 

000257-00143 
049407-00001 

006959-00034 
058866-00007 

001621-00016 
005602-00037 

000087-00001 
001439-00090 
004758-00089 
004974-00001 

040230-00002 

010699-00001 

000499-00338 
000499-00340 

005887-00139 
005867-00140 

056336-00001 

008730-00035 


Hofiday  Concentrated  Shampoo  lor  Dogs  and  Cats 

Dog-Stopper 

Holiday  Concentrated  Shampoo  for  Dogs  and  Cats 

Afco  Low  Foam  Tops 

Vir1(onS 

Bromine  Treatment  for  Spas'n  Hot  Tub  Primer  and 

Catalyst 
E-Z  Care  Activator  &  Shock  and  E-Z  Care  Bromine 

Salts 
Aquamaid  Spa  Prep  and  Spa  Boost 

Dendrol  Dormant  Spray  Oil 

Bonide  Rat>t>it/Oeer  Repellent  ft  Bulb  Saver 

Rooet  No  More  Bird  Repellent  Liquid 

Winter-Ptiene 

Foremost  4510  Minteffect  Germicide 

Mint  Disinfectant  Coef.  5 

Winta-Dis  Disinfectant 

AH  States  Mint  Fragrance  Disinfectant 

Pan-A-Sol 

Sani-Mop-Mlst  Bacteriostatic  Mop  Treatment 

Bio-Guard  Mf-44 

Scent-Off  Twist-Ons 

Scent  Off  Pellets  Dog  &  Cat  Repellent 

Aro  Mint  Disinfectant 

WinterfectI 

Pep  O  Mint  15  Disinfectant  Deter  Sanitizer  Deo. 

Poly  Mint 

Mint  Hospital  Type  Disinfectant  &  Cleaner 

Green  Genie  Bowl  Cleaner  with  Mint  Fragrance 

Mint  7  Disinfectant  Deodrizer  Cleaner 

T  S  T  Waste  Holding  Tank  Cleaner-Deodorant 

Aquakix  Water  Processw  with  Bacteriostatic  Action, 
Mode 

Durotex  GPM  Resin  A 

GLD  Germicklal  Liquki  Detergent 

RodentKkle  Zinc  Phosphkto 

HK-80  Weed  Killer 

Oxford  1220  Bactericklal  Detergent 

Oxford  1217 

Stertyite 

Sanco-Pttef>e 

Hosprtal  Broad  Band 

Mediated  Non-Toxx:  Pet  Shampoo 
Rescuel  Dog  &  Cat  Repellent 

Cessco  Aerosol  Insectkade 

KXL  -  A  CombinatkMi  Year  Round  Spray-An  lnsectk;kJe 
Fungwkle 

Bird  Tanglefoot  Pressurized 
Hub  States  Bird  Repellent 

Aerosect  the  Wonder  InsectKide 

PyrixckJe 

Holkiay  True  Fog 

Hargate 

Gallex 

Moss  -B-  Ware 

P/P  Outdoor  Lotion 
P/P  Outdoor  Lotkxi 

Gypsy  Moth  Monitor  Trap 

Black  Leaf  Gypsy  Moth  Insectkade  Strip 

Check-Mate 

Lure  N  Kill  Roach  and  Ant  Killer  Insectkxlal  Baits  With 
Sex  Lure 


Table 

One 
Na 

4120 

3 
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TABtf  2.— Phase  2  Uhsupporth)  Active  Imqredjents  to  be  Removed  from  RERCoiSTRA-noN  List  0  and  Rewstrations  to  be 

Cancelled— Continued 


Cbm 
No. 


4120 


CriMnicsl  NSfTW 


3-cMw»-1.2-pfopv)ecM 


CASAegiMry 
Na 


06-24-2 


RoQtsfrstton  No. 


042882-00001 


Pfodud  Nvfw 


EpMoc 


IV.  Intent  to  Remove  Ingredients 
Unsupported  During  Phase  Three  from 
Reregistration  List  D  and  to  Cancel 
Active  Registrations  Containing  These 
Ingredients 

The  eleven  List  D  active  ingredients 
not  supported  in  Phase  Three  occur  in  58 
current  registrations.  These  active 
ingredients  and  all  associated 
registrations  are  listed  in  Table  3  of  this 
notice.  The  EPA-assigned  company 
number  for  each  registrant  appears  to 
the  left  of  each  product  name  entry  as 
the  Tirst  element  in  each  section  3 


registration  number  or  as  a  separate 
entry  preceding  each  section  24(c) 
registration  number.  Names  and 
addresses  of  these  registrants  appear  in 
Table  4  of  this  notice. 

Ninety  days  after  publication  of  this 
notice  the  ingredients  on  Table  3  of  this 
notice  will  be  removed  from  List  D,  and 
all  associated  registrations  will  be 
cancelled  unless  within  that  period 
someone  takes  advantage  of  the  process 
set  forth  in  section  4(d)(5)  of  FIFRA  and 
described  in  Unit  V  of  this  document  for 
preserving  these  registrations.  Such 


support  may  not  come  from  registrants 
who  were  responsible  for  submission  of 
the  original  Phase  Three  response. 
However,  commitments  to  support 
reregistration  will  be  accepted  from 
registrants  who  previously  maintained  a 
valid  generic  data  exemption  for  their 
products,  or  other  parties  who  acquire 
the  rights  to  the  affected  registrations. 
The  following  Table  3  identifies  the 
Phase  Three  unsupported  active 
ingredients  to  be  removed  from 
Reregistration  List  D  and  those 
registrations  which  will  be  cancelled. 


Table  3.--  Phase  3  Unsupported  Active  Inqreo«ents  to  be  Removed  from  Reregistration  Ust  D  and  Registrations  to  be 
I  Cancelled 


CaM 
No. 


4026 


4045 


40SC 


4051 
4063 


4066 
4068 
4097 


Chemical  Nam* 


Coppar  2-6tt>ylhexanoat» 


OycelcaoM 


Ammonluw  fliifulMcata 


Magfiaalum  cMoMa 


CAS  Registry  Na 


22221-10-9 


Registration  Na 


79-14-1 


16019-19-0 


Sodkwt  waquteaitonata 
Polaaaium  Carbooate 
AHyl  teXMocyanata 


7786-30-t 
1490-044 


53^-«e-0 

548-0»-7 

57-06-7 


034688-00021 
034688-O002S 
034688-00026 

034688-00027 
034686-00028 

034688-00029 
034688-00039 

034688-00040 
034688-00041 
000352-00304 
000421-00335 

000421-00336 
001043-00045 
001072-0001 1 
001124-00068 
00495»-00037 
005741-00023 
008370-00004 
008405-00003 
034810-0001S 
04421 5-001 58 
004708-00002 
004816-00240 
004816-002S5 
004816-00682 
006720-00376 
006720-00389 
009075-00001 
047000-00030 
038754  CA- 76-0139 

000270-00220 
000270-00221 
000270-00222 
036638-00018 
061260-00001 
036838  CO-89-0004 
032240-00004 
032240-00004 
000270-00220 
000270-002t1 


Product  Nvna 


Intercide  Copper  Odoate  10% 

Intercide  Copper  Ocloate  2%  Wood  Preservalive 

IfTterode  Copper  Ocioata  2%  Wood  Preaarvalwe-Watar 

Repellent 
Interode  Copper  uctoate  2%  Wood  Presarwaave-WD 
Interode  Copper  Octoate  2%  Wood  Preservative-Walar 

Ospersad 
Intercade  Copper  Octoata  2%  Wood  Preaervativa-WR 
Interode  Copper  Octoale  1%  Wood  Pretarvalive-Water 

Interode  Capper  Octoata  1%  Brown  Wood  PrsMrvative 
tnterode  Copper  Octoata  1%  Wood  Presarvativ»-WR 
Du  Pont  Hydroxyeoadc  Aod  70%  Solutior  Tachntcal 
Varley  Porceiam  Oeaner  Super  Safe  for  Poroelairt  and 

Metal 
Clear  Type  Porcelatn  and  Metal  Cteanar 

I  Vestal  LPH  Oarmndal  Detergent  1  Stroice  Syalam 

I  Surge  K.  O  Dyne  iodine  Detergent  Sanrtoar  Uddar  Wash 

,  BkKjte  Germodal  Hospital  Type  Acx)  Cleaner 

:  Tamed  todme  Suparaan  Cone.  Detergent-Geiwlcida 

I  FownyOa  A 

:  Fo*-4  Bowiaaanar 

i  FS  102  Santtoer  A  Udderwasti 

i  Wexford  WuOda 

I  Best  4  Servi*  Brand  SanMJdder  Detergent  and  SanHizar 

I  Laxftaw  U-Sart-O  Mothproofing  Spray 

j  On-Oie  inaectKada 

!  Drtone  79700  Insecbcada 

i  Double-Action  Flea  A  Tick  Powder  D 

;  Super  ODm  Oust 
Supenor  Ori-Oie 

.  PenguirvOown  Ow  Rita 

:  Economy  Pet  Powder 

I  WMC  Flaked  M^naaium  Ctuonde  HeKahydraia 

Famam  Cat  Away  Indoor  Cat  Repellent 
'  Famam  Dog-Away  Irxloer  Dog  RepeBertf 

Famam  Dog-Away  Outdoor  Dog  RapeSanl 

Tra-tGII 

Menttwl 

Tra-KM  Tracfiaal  Mila  KSar 

Crop  Ctm  CuTn  Dry  A  Hay  CondHlonar 

Crop  Cure  CutVi  Dry  a  Hay  Con«tioner 

Farrtam  Cat-Away  Indoor  Cat  RepeOenl 
Famam  Dog-Away  Indoor  Dog  RapeSeni 
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Table  3.—  Phase  3  Unsupported  Active  Ingredients  to  be  Removed  from  Reregistration  List  D  and  Registrations  to  be 
N  Cancelled— Ck)ntinued 


Cue 
No. 

Chemical  Name 

CAS  Registry  No. 

Registration  No. 

Product  Name 

000270-00222 

Famam  Dog-Away  Outdoor  Dog  Repellent 

000270-00234 

Chaperone  Liquid  Dog  and  Cat  Repellent 

000270-00236 

Chaperone  Repol-o-Rope 

005332-00007 

Scent-Off  Twist  Ons 

005332-00008 

Scent-Off  Pellets  Dog  &  Cat  Repellent 

061966-00001 

Insect  Control 

061966-00002 

Carpet  Froshner  witti  Pet  Guard 

061966-00003 

Outdoor  Animal  Repellent 

4097 

Oilo*  lemoograss 

8007-02-1 

000270-00220 
000270-00221 
000270-00222 
000270-00234 
000270-00236 
005332-00007 
005332-00008 

Famam  Cat  Away  Indoor  Cat  Repellent 

Farrwm  Dog  Away  Indoor  Dog  Repellent 

Famam  Dog  Away  Outdoor  Dog  Repellent  - 

Chaperone  Liquid  Dog  and  Cat  Repellent 

Chaperone  Repel-o-Rope 

.ScentOtt  Twist  Ons 

Scent  Off  Pellets  Dog  A  Cat  Repellent 

4097 

Oil  o(  eucalyptus 

8000-48-4 

000270-00174 
000270-00184 
000270-00185 
000270-00187 
042443-00001 
048205-00001 
062811-00001 

Natures  Own  Herbal  Flea  Repellent  Collaf 

Nature's  Own  Hertal  Flea  Repellent  Powder  II 

Nature's  Own  Hertal  Flea  Repellent  Powder 

Nature's  Own  Herbal  Flea  Repellent  Powder-P 

Herbal  Flea  Collar 

Herbal  Oil  Flea  &  Tick  Repellent 

Gloh  100%  Natural  Reflective  Flea  and  Tick  Collar 

4104 

Nosema  locustae 

No  CAS  No. 

036488-00003 
036488-00007 
046149-00001 
046149-00002 
054735-00003 
054735-00005 
060245  MT-89-0004 

Grasshopper  Attack 
Mormon  Cricket  Spore 
Nolo  BB  Concentrate 
Nolo-Bait 
Semaspore 
Semaspore  Bait 
Hopper  Bait  II 

V.  Procedures  for  Preserving 
Registrations  of  Unsupported 
Ingredients 

Section  4(d)(5)  of  FIFRA  defines  a 
process  for  preventing  the  removal  from 
the  reregistration  process  of  active 
ingredients  originally  unsupported  in 
Reregistration  Phase  Two,  and  for 
preserving  the  registration  of  products 
containing  such  ingredients.  Although 
FIFRA  does  not  specifically  allow 
registrants  who  failed  to  submit  an 
adequate  Phase  Two  response  (those 
listed  in  Table  2  of  this  notice)  to  cure 
their  deficiency  at  this  time,  the  EPA  has 
decided  to  allow  such  registrants  one 
final  opportunity  to  retain  their 
registrations  by  now  supplying  a 
commitment  to  support  the 
reregistration  of  their  products. 

EPA  considers  a  lack  of  response 
during  Phase  Three  to  mean  that 
registrants  of  products  listed  in  Table  3 
of  this  notice  have  withdrawn  their 
original  commitment  to  support 
reregistration.  However,  imlike  failure  to 
submit  Phase  Two  responses.  EPA  is  not 
offering  another  opportunity  to  current 
registrants  who  were  responsible  for 
submission  of  the  original  Phase  Three 
response  to  retain  their  registrations. 
Registrations  may  be  transferred  to 
potential  data-supporters  during  the  90- 
day  comment  period. 


Anyone  who  wishes  to  support  an 
active  ingredient  proposed  for  delisting 
in  this  notice  must: 

1.  Within  90  days  of  publication  of  this 
notice,  obtain  the  rights  to  a  product 
listed  in  Table  2  or  3  of  this  notice — i.e., 
with  the  agreement  of  the  current 
registrant,  submit  to  EPA  in 
conformance  with  40  CFR  152.135,  an 
application  for  a  transfer  of  an  existing 
active  registration. 

2.  Within  90  days  of  publication  of  this 
notice,  provide  to  EPA  the  information 
listed  in  FIFRA  section  4(d)(2)  entitled 
"Notice  of  Intent  to  Seek  or  Not  to  Seek 
Reregistration". 

3.  Within  150  days  of  publication  of 
this  notice,  comply  with  the  provisions 
of  section  4(d)(3),  entitled  "Missing  or 
Inadequate  Data",  and  with  those  of 
section  4(e)(1)  entitled  "Information 
About  Studies."  The  registrant  must  also 
pay  any  fee  prescribed  by  subsection 

4(i)(l). 

Anyone  contemplating  a  commitment 
to  support  an  ingredient  listed  in  Tables 
2  or  3  of  this  notice  should  consider 
carefully  the  full  range  of 
responsibilities  involved  in  supporting 
an  ingredient  through  reregistration.  All 
gaps  in  the  supporting  data  base  must 
eventually  be  filled  on  a  strict  schedule 
and  subject  to  EPA  monitoring  of 
progress. 

Guidance  and  forms  for  Phase  Two 
responses  and  payments  of  the 


reregistration  fees  may  be  obtained  from 
the  EPA  contact  person  listed  near  the 
beginning  of  this  notice.  Small 
businesses  and  certain  other  registrants 
may  be  eligible  for  waivers  of 
reregistration  fees.  In  general,  because 
of  the  variability  and  potential 
complexity  of  the  reregistration  process, 
anyone  considering  supporting  one  of 
these  ingredients  is  strongly  advised  to 
discuss  the  circumstances  of  the 
individual  case  with  the  EPA  before 
making  a  formal  commitment. 

Ninety  days  after  publication  of  this 
notice,  any  active  ingredients  listed  in 
Tables  2  and  3  of  this  notice  for  which 
the  above  procedure  is  not  satisfactorily 
under  way  will  be  removed  from  their 
respective  Reregistration  lists,  and  all 
registrations  containing  those 
ingredients  will  be  cancelled  by  order 
and  without  hearing.  If  the  requirements 
in  Unit  V.l,  2,  and  3  of  this  procedure 
are  not  satisfied  within  the  specified 
timeframes,  any  affected  ingredient  will 
also  be  removed  from  Reregistration  List 
D,  and  all  registrations  containing  it  will 
be  cancelled. 

The  names  and  addresses  of  these 
registrants,  in  order  by  company 
number,  appear  in  the  following  Table  4: 
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Table  4.— Registrants  of  Products 
coNTAiNrNG  Active  Ingredients  to  be 
Removed  from  Reregistration  List 
D 


EPA 

Conipa- 
ny  No. 


000004 
000086 
000087 
000151 
000192 
000257 
000264 
000334 

000352 

000402 
000421 

000432 
000499 

000602 
000778 
000802 
000829 
000833 
001043 

001072 

001124 

001190 

001203 

001258 
001317 

001386 

001421 

001439 

001448 
001459 
001621 
001677 


Registrant  Name  and  Address 


Bonide  Chemical  Co..  Inc.,  2  Wurz  Av*., 

Yortsville,  NY  13495. 
Coa(>ers  Animal  Health,  Inc.,  1201  Doug- 
las Ave..  Kansas  City.  KS  66103. 
Pennsylvania  Engineering  Co,  1119-21  N. 

Howard  St.   Philadelphia.  PA   19123. 
Pioneer  Chemical  Co..  1315  W.  Florence 

Ave..  Los  Angeles.  CA  90044. 
Dexol  Industnes,  1450  W  228th  St.  Tor- 
rance. CA  90501. 
Grow  Group.  Inc.,   1354  Old  Post  Rd., 

Havre  De  Grace,  MD  21078. 
Rhone-Poulenc  Ag  Co..  Box  12014,  Re- 
search Tnangle  Park.  NC  27709. 
Hysan  CoT3.  (lara  Otc).  c/o  Dr.  Kyle  H. 

S)t)inovic  Of  Shaldra  Biotest,  inc..  Box 

2610,  W  Bethesda,  MD  20817. 
E.  I.  du  Pont  DeNemours  &  Co.,  Inc.. 

Agncuttural  Products  Department  Box 

B0038,  Wilmington.  OE  19880. 
Hill  Mfg.  Co.,  Inc..  1500  Jonesboro  Rd.. 

S  E..  Atlanta  GA  30315. 
JF.    Daley    Intematwnal,    Ltd..    d/b/a 

James  Varley  &  Sons.  Inc.,  Box  13897, 

SI  Louis.  MO  63147. 
Roussel  Bio  Corp.,   170  Beaver  Brook 

Rd.,  Lincoln  Park.  NJ  07035. 
Whitmire    Research    Laboratories.    Inc.. 

3568    Tree    Cl.    Industrial    Blvd..    St 

Louis.  MO  63 122 
Purina  Mills.  Inc..  Box  66812.  St  Louis. 

MO  63166. 
A.  H    Robins  Co.  Inc..  Box  518,  Fort 

Dodge,  I A  50501. 
Chas  H.  Ully  Co.,  7737  N.E.  Killingsworth, 

Portland,  OR  97218. 
Southern   Aghculturat   Insecticides,   Inc.. 

Box  218.  Palmetto.  FL  34220. 
Alex  C  Fergusson,  Inc.,  Spring  Mill  Dr.. 

Frazer.  PA  19355. 
Calgon  Vestal  Laboratories,  Division  of 

Calgon  Corp..  Box  147.  St  Louis,  MO 

63166 
Babson  Brothers  Co..  Chemical  Division. 

1354  Enterprise  Drive.  Romeoville,  H. 

60441. 
Purex  Industrial.  Turco  Purex  Industrial 

Corp.,  7300  Bolsa  Ave.,  Westminster. 

CA  92684. 
J.F.  Daley  International.  Ltd.,  Pecks  Prod- 
ucts Division.   1200  Switzer  Ave.,  St 

Louis,  MO  63147. 
Delta  Foremost  Chemical  Corp.,  3915  Air 

Park  St.  Memphis.  TN  36130. 
ONn  Corp..  Box  586.  Cheshire.  CT  06410. 
AN-FO  Mfg.  Co..  3129  Bmwood  Ave.. 

Box  7311.  Oakland,  CA  94601. 
Universal   Cooperatives   Inc.,   Box   460, 

7801  Metro  Parkway,  Minneapolis,  MN 

55440. 
Dettelbach    Chemical    Co.,    Division    of 

Hysan    Corp..    4309    South    Morgan 
,  Street.  Chicago,  IL  60609. 
Trfa  bmited,  c/o  Sughrue  Mion  Zinn  Mac- 
peak  a  Seas,  2100  Pennsylvania  Ave.. 

Washington.  DC  20037. 
Buckman  Labs  Inc..  1256  Mclean  Blvd., 

Memphis,  TN  38108. 
The  Bullen  Companies,  Box  37.  Foterott 

PA  19032. 
Tanglefoot  Co.  314  Straight  Ave..  S.W.. 

Grand  Rapids.  Ml  49504. 
Ecolab  Inc.,  370  Wabasha  St,  Ecolab 

Center.  St  Paul.  MN  55102. 


Table  4.— Registrants  of  Products 
CONTAINING  Active  Ingredients  to  be 
Removed  from  Reregistration  List 
D— Continued 


EPA 

Compa- 
ny No! 


001683 
001685 
001769 
002230 
002302 

002311 
002686 
002829 

002935 
003442 

003635 
004000 

004330 
004389 
004462 

004524 
004708 
004758 
004816 
004829 
004959 
004972 
004974 
005185 
005332 
005590 
005602 
005664 
005736 

005741 
005747 
005766 
005813 
005870 


Registrant  Name  and  Address 


Harley  Chemical,  lr>c.,  S.E.  Co  17lh  A 

Federal  St,  Camden.  NJ  08105. 
State  Chemical  Mfg  Co.,  3100  Hamilton 

Ave.,  Cleveland,  OH  441 14 
f*>l    Corp.,    2727    Chemsearch    Blvd.. 

Irving,  TX  75062. 
Warsaw  Chemical  Co.  Inc.,  Argonne  Rd., 

Box  858,  Warsaw,  IN  46580 
Henkel    Corp.,    Emery    Group,    Health, 

Safety  A  Environmental  Dept.,  11501 

Northlake  Dr.,  andnnati,  OH  45249. 
Haag  Labs  inc.,  1415  w.  37th  St,  Chica- 
go, IL  60609. 
Hydnte  Chemical  Co..  2655  North  litayfair 

Rd.,  Milwaukee.  Wl  53226. 
Morton     lntematKX>al,     Inc.,     Specialty 

Chemicals  Group,  333  W.  Wacker  Dr.. 

OMcago,  IL  60606. 
Wilbur  Ellis  Co.,  Box  16458.  Fresno.  CA 

93755. 
Laroct>e  Industries  Inc.,  Pehmeter  400  - 

Center  Two,  1100  Johnson  Ferry  Rd.. 

N.E.,  Atlanta.  GA  30342 
Oxford  Chemicals,  Box  80202,  Atlanta, 

GA  30366 
Southern  Chemical  Products  Co.,  Subsidi- 
ary of  Can-oil  Co.,  2900  W.  Kingsley 

Rd,  Garland,  TX  75041. 
Waverty  Beauty  Products,  Inc.,  905  Wa- 

verly  Ave.,  Holtsville,  NY  11742. 
Pacific  Chemk:al  Div  Pace  National  Corp., 

500  7th  Ave.,  S.,  Kirkland,  WA  98033. 
use.  A  Division  of  Hydrrte  Chenncal  Co.. 

2655  North  Mayfair  Rd..  Milwaukee,  Wl 

53226. 
H.B.  Fuller  Co.,  3900  Jackson  SL,  N.E., 

Minneapolis,  MN  55421. 
Lakflaw  Corp.,  1212  E.  5th  Street,  Me- 
tropolis, IL  62960. 
Pet  Chemicals.  Box  18993,  Memphis,,  TN 

38181. 
Fairfiek)  American  Corp.,   809  Hanisoo 

SL,  French  Town,  NJ  08825. 
Pookshem.  Inc.,  d/b/a  Coastal  Industries, 

225  Passaic  St.  Passak:,  NJ  07055. 
West  Agro,  Inc.,  11100  North  Congress 

Ave.,  Kansas  City,  MO  64153. 
Protexall  Products  Inc.,  1109-11  Hwy  427 

N.,  Longwood,  FL  32750. 
Mylen  Co..  3620  Bedford  Ave..  Brooklyn, 

NY  11210. 
Bk>-Labs  Inc.,   Box   1489,   Decatur.  GA 

30031. 
Plantabbs  Corp.,  6  Foxtail  Rd.,  Ttmonkim, 

MO  21093. 
Chemapray  Packaging,  Inc..  5  Taft  Rd., 

Totowa.  t*J  07512. 
Hub  States  Corp.,  419  E.  Washington  St. 

Indianapolis,  IN  46204. 
Cantol  Inc.,  2211  N.  Amencan  St,  Phila- 
delphia, PA  19133. 
Dubois  Chemk^ls,  Inc.,  c/o  Joe  D.  Sk>ne, 

3630  E    Kemper  Rd..  Sharonville,  OH 

45241. 
Spartan  Chemical  Co.,  110  N.w.  Wood 

Ave.,  Toledo.  OH  43607. 
Arrow  Chemical  Products  Inc.,  2067  St 

Anne  St..  Detroit,  Ml  48216. 
Spurrier  Chemwal  Companies  Inc..  Box 

2812,  Wk:hita.KS  67201. 
Ckxox   Co..   Box  493.   Pleasantoa   CA 

94566. 
Texo  Corp.,  2801  Highland  Ave..  Cincin- 
nati, OH  4521^ 


Table  4.— Registrants  of  Products 
containing  active  ingredients  to  be 
Removed  from  Reregistration  List 
D— Continued 


EPA 
Compa- 
ny No. 


005887 
005905 
006035 

006186 
006198 
006484 

006720 
006959 
007246 
007401 
007742 
008047 
006123 
008325 
008370 
008405 
008428 
008503 
008730 

008791 
008898 
009075 
009143 
009150 
009152 
009647 
009800 
009804 

010118 
010163 
010248 
010508 
010589 
010634 
010699 


Registrant  Name  and  Address 


Wilbur-Enis  Co..  Box  9518,  Fresno,  CA 

93792. 
Helena  Cf>emical  Co.,  5100  Popular  Ave.- 

Suite  3200.  Memphis.  TN  38137. 
Vmeland   Laboretories,   Affiliate   Of   KSI, 

Inc.,  2285  E.  Landa  Ave.,  Vineiand.  NJ 

08360. 
Damon  Chem  Co.  Inc.,  Box  2120.  Alli- 
ance, OH  44601. 
Natkjnal  ChemK»l  Inc.  105  laberty  SL, 

P.O.  Box  32.  Winona.  MN  55987. 
Ace  Chemical   Products.   Inc.  8415  N. 

67th  Street  Box  83108.  Milwaukee.  Wl 

53223. 
Southern  Mill  Creak  Products.  5414  N. 

56th  St,  Tampa.  FL  33610. 
Cessco    Inc..    1109    Central   Ave.,    Box 

18452.  Chark>tte,  NC  28218. 
Kamco-Hunter  Chenvcal  Co..  313  LUac 

St,  Box  8705,  Houston,  TX  77009 
Voluntary   Purchasing   Group.   Inc..   Box 

460.  Bonham,  TX  75418. 
King  of  All  Mfg.  Irtc,  2601  Davison  Rd., 

Flint  Ml  48506. 
Poly  Chem  Inc..  Box  im26.  New  Orle- 
ans. LA  70181. 
Frank  MiHer  &  Sons  Inc.,  13831  S.  Emer- 

aM  Ave.,  Chicago,  IL  60627. 
Misco  Products  Corp.,  RD.  9.  Box  9155, 

Reading,  PA  19605. 
Nyco  Prod  Co..  3021  W.  36th  St.  Ch«a- 

go.  IL  60632. 
Webco  Chemical  Corp.,  Box  340,  Web- 
ster, MA  01570. 
Shrader  Chemical  Co.,  1205  S.  Santa  Fe, 

Compton,  CA  90221. 
ProducU  CherTMcal  Co..  2707  Bartiar  Ct. 

Cleveland,  OH  44113. 
Hereon  Enwtximental  Co.,  A  Diviskxi  of 

Hereon  Laboretories  Corp.,  Aberdeen 

Rd.,  Emgsville.  PA  17318. 
E-Z  Ctor  Systems,  1920  Beit  Way  Drive. 

St  Louis,  MO  63114. 
Witco  Corp.  -  SH  &  EA.  155  Twe  Blvd.. 

Woodchtf  Lake,  NJ  07675. 
Penguin  Down  Co.,  4441  Carottwrs  Rd, 

Franklin.  TN  37064. 
Chemscope  Corp.,  3200  E.  Randol  MM 

Rd..  Arlington,  TX  76011. 
Intematx>nal    Dnxide   Inc.,    136   Central 

Ave..  Clark,  NJ  07066. 
Morgan-Gallacher  Inc.,  4628  Ceceka  St 

Cudahy.  CA  90201. 
Masury  ColumbM,  1140  E.  103rd  St,  Chi 

cagaiL  60628. 
Stewart-HaK  Chem  Corp.,  222  Wash  St 

Mt  Vernon,  NY  10553. 
BKi-Ckto  Intematkinal  Inc,  2845  Brob« 

Drive,     Box     722170,     Norman.    OK 

73070. 
Mueller  Sports  Mednine  Inc..  Box  99. 

Prairie  Du  Sac.  Wl  53578. 
Haviland  Products  Co.,  421  Ann  St  N.W . 

Qrend  Rapids.  Ml  49504. 
Gentini  Distritxrting  Co.,  Box  397,  Ceres, 

CA  95307. 
CherTMdyne  Corp.,  Box  171,  Macedonia, 

OH  44056. 
Pettibone  Lab    Inc.,   136  Central  Ave., 

Clark.  NJ  07066. 
Alpha  Chemical  Services  Inc.,  Box  431. 

Stoughton,  MA  02072. 
Retta  Mfg.,  Inc..  Box  2306,  Eugene,  OR 

87402. 
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Table  4— Registrants  Of  Prooocts 
containing  active  inqreotents  to  be 
Removed  from  Reregistration  Ust 
D — Continued 


EPA 
Comp*- 
ny  Na 


011037 
011004 
011715 
011741 
012465 
013283 
017868 
021164 

022559 
029909 
032240 
032969 
033068 
033764 
034688 
034704 
034810 
035495 
036488 

036638 
038754 

040230 
042443 
042882 
044215 

044797 
045447 
046149 
047000 
048205 


R«gtstranl  Name  and  Addraas 


Liaa  O.  Strong,  873  Foxlire  Or .  Mantaca, 

CA  95336. 
Dymon,    Inc.,   3401    Kanaas   Av«.    Box 

6267.  Kanaaa  Cliy,  KS  66106. 
Speer  Products  Irtc.,  Box  16993.  Mem- 

pNs.TN  38118. 
Davies  DW  &  Co.  Inc.  3200  PtijItips  Ave.. 

Raone.  Wl  53403. 
Advanced  Laoraloriee  .,  Box  1368,  West- 

lield.  MA  01088. 
Rainbow  Tecnnology  Corp..  Box  26445, 

Birmingham,  AL  35226. 
Hubbwd  Chemicais,  224  W.  Battle  SL, 

Box  174.  Talladega,  AL  35160. 
Rio  Linda  Oiervcal  Co.,  Inc.,  A  Delaware 

Corp..  410  N.  10th  St,  Sacramento,  CA 

05814. 
Oaanway  Produeta.  10641  Fankell,  De- 

froit  Ml  48238. 
Cardinal  Laboratorie*  Inc.  710  S.  Ayon 

Ave.  Azusa.CA  91702. 
Domain,  Inc.,  201    Knowlea  Ave.,  New 

Richmond.  Wl  54017. 
All-Chem  Corp..  15120  Third  Ave..  High- 
land Parli,  Ml  48203. 
Aquashade,  mc.  Box  190.  Bdced,  NY 

12732. 
Aerosol  Services  Co.,  Ina,  425  &  9th 

Ave.,  Oty  CX  Industry,  CA  91746. 
Akzo  Chemicals,  Inc.  300  South  River- 
side Plaza.  Chicago,  IL  60606. 
Platte  Chemical  Co.,  419  18th  St,  Box 

667,  Greeley.  CO  80632. 
Wexlord  Labs.  Inc..  325  Leffmgwea  Ave., 

Kirfcwood.  MO  63122. 
Chemax.  5700  N.W  Front  Ave.,  Portland, 

OR  97210 
Attack    Pesticides,    Division    0(    Ringer 

Corp..   Box   35240.   MInneapofis,   MN 

55435. 
Scantry  Inc.  610  Central  Ave.,  Billings., 

MT  59102. 
Western  Magnesium  Corp..  c/o  Pesticide 

Devetopmervl    Servicas,    Rte    1,    Box 

1228.   County   Line  Rd..   Hahira,   GA 

31632. 
Agbiocham,  Inc.,  3  Fleetwood  Ct,  Orinda, 

CA  94563. 
Natural  Research  People,  inc.  South  Rte. 

Box  12.  Lavina..  MT  59046. 
Gametics    Limited.    Co4ony    (Wyoming) 

Route,  Alzada.,  MT  59311. 
Kaw  Valley,  mc.  c/o  John  W.  Kennedy 

Comultants.  tnc.  9101   Cherry  Lane. 

Suite  113.  Laurel.  MD  20708. 
Exxon    Chemical    Co..    8230    Stedman 

Street  Houstoa  TX  77029. 
Qerwsco  Products  Corp..  296  Cox  Street 

Roselle.  NJ  07203. 
Evans  Bwcontrol,  Inc..  Box  1029,  Broom- 
Held,  CO  80020. 
Chem-Tech.  Ltd.  4515  Fleur  Dr.  #303. 

Des  Moines.  lA  50321. 
The  Duttwm  Group.  Inc..  561  Acorn  St. 

Deer  Parte  NY  11729. 


Table  4.— Registrants  of  Products 
containing  active  ingredients  to  be 
Removed  from  Reregistration  List 
D — Continiied 


EPA 

ComM- 
ny  No. 


049403 

049407 
050383 

051036 
051753 
051793 
052474 
054735 
056336 
056660 
058866 
059055 
060061 
060245 
061260 

062811 


Registrant  Name  and  Address 


Nipa  Laba,  Inc.  c/o  Pazlanoa  Asaodates. 
1338  G  Street.  S.e..  Washvigton,  DC 
20003. 

Starling  International  Ltd..  E  15916  Spra- 

gue  Ave..  Veradale.  WA  99037. 
Wilson  Laboratories,  Inc.  c/o  Meagley, 

Philips,  Lytle,  Hitchcock,  Blame,  3400 

M«ina   Midtand  Center,    Butfato,   NY 

14203. 
Miax>F1o  Co.,  Box  5948.  Lakeland.  FL 

33807. 
Allstol  &  ADstot  Box  N.  Tonasket  WA 

98855. 
EKte  M(g.  A  Packaging  Inc,  225  Horizon 

Drive,  Suwanee.  GA  30174. 
Wginia  KMP  Corp..  4110  Platinum  Way, 

DaRas,  TX  75237. 
Bozeman  Bio  Tech.,  1612  Gold  Ave.,  Box 

3146,  Bozeman,  MT  59772. 
Consep  Membranes,  Inc.  213  Southwest 

Columbia,  Box  6059.  Bend,  OR  97708. 
Carr«co  Mtg.  Inc,  121   Landmark  Drive. 

Greensboro,  NC  27409. 
Proguard    Inc.    Box    57,    Salinas,    CA 

93902. 
Chemical  Caaln  Ca  Inc,  961  Blaine  Ave, 

Salt  Lake  City,  UT  84105. 
Kop-Co«t  Inc.  436  Seventh  Ave..  Pitts- 
burgh. PA  15219. 
Quality  Technologies,  Box  31 136.  Billings, 

MT  59107. 
Bishop.  Cook.  Puree!  A  Reynolds.  Agent 

(or  The  American  Horwy  Produoars 

Assoc,  1400  L  St  N.W..  Washington.. 

DC  20005. 
mnolach  Inc,  10502  N.W.  Ambasaador 

Dr.  Suita  200,  Kwaas  Oly,.  MO  64153. 


VI.  Impact  of  Anticipated  CanceUations 

Of  the  unsupported  active  ingredients 
from  Reregistration  List  D  identified  in 
this  notice,  about  60  percent  have  no 
currently  active  registrations.  Therefore, 
their  removal  is  expected  to  have  a 
negligible  impact  on  users  or  any  other 
group.  The  significance  of  the  potential 
cancellation  of  the  products  for  the 
remaining  active  ingredients  is  harder  to 
assess.  Of  these,  most  have  had 
reported  annual  production  of  less  than 
100,000  pounds  while  a  few  have  had 
reported  annual  production  between 
100,000  and  1  million  pounds.  Five  had 
reported  annual  production  greater  than 
1  million  pounds.  Of  course,  an 
ingredient  may  be  important  for  minor 
uses  even  with  very  low  production,  but 
information  available  to  EPA  does  not 


permit  reliable  identification  of 
ingredients  or  specific  products  of 
potential  signiHcance  for  minor  uses. 

The  EPA  is  concerned  about  possible 
impacts  on  minor  uses  and  hopes  thai 
by  giving  this  opportunity  to  original  or 
new  registrants  to  commit  to  support 
pesticides,  this  notice  will  provide  a 
way  for  users  and  others  who  might  be 
affected  by  the  loss  of  a  product  to 
protect  themselves.  To  lessen  any 
possible  impact  on  minor  uses.  EPA  has 
decided  to  allow  90  days  following 
pubUcation  of  this  notice  for  affected 
persons  to  commit  to  support 
reregistration  of  such  affected 
pesticides.  This  90-day  comment  period 
is  being  offered  although  FIFRA  4{d) 
requires  only  a  60  day  period  for  such 
comment.  The  EPA  is  making  a  special 
effort  to  communicate  this  opportunity. 
In  addition  to  publishing  this  notice  in 
the  Federal  Register,  copies  are  being 
sent  to  minor  use  organizations,  to  the 
States,  to  the  U.S.  Department  of 
Agriculture.  Food  and  Drug 
Administration,  and  to  other  parties 
who  have  previously  expressed  concern 
for  minor  uses. 

When  registrations  disappear  as  a 
result  of  the  action  proposed  in  this 
notice,  the  cancellation  orders  will 
generally  permit  registrants  to  continue 
to  sell  and  distribute  existing  stocks  of 
the  cancelled  products  for  6  months 
after  the  cancellation  becomes  effective, 
or  approximately  9  months  from  the 
publication  date  of  the  Federal  Register 
notice  unless  otherwise  specified. 
Existing  stocks  are  defined  as  those 
stocks  of  registered  pesticide  products 
which  are  currently  in  the  United  States 
and  which  have  been  packaged,  labeled, 
and  released  for  shipment  prior  to  the 
effective  date  of  cancellation.  The 
effective  date  of  cancellation  will  be  the 
date  of  the  Cancellation  Order.  Dealers 
and  users  will  be  allowed  to  sell  or  use 
such  stocks  until  they  are  exhausted. 
These  general  provisions  should  serve  in 
most  cases  to  cushion  the  impact  of 
these  cancellations  while  the  market 
adjusts. 

Dated:  September  25, 1991. 

Victor ).  Kimm. 

Acting  Assistant  Administrator  for  Pesticides 

and  Toxic  Substances. 

[FR  Doc.  91-23968  Filed  10-3-01:  8.-4S  am) 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowships 
Grants  Program;  Solicitation  of 
Proposals  for  Fiscal  Year  1992 

Purpose 

Notice  is  hereby  given  that  under  the 
authority  contained  in  section  1417(b)(6) 
of  the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3152(b)(6)), 
the  Cooperative  State  Research  Service 
(CSRS)  through  its  Higher  Education 
Programs  (HEP),  will  award  competitive 
grants,  subject  to  the  availability  of 
funds,  to  colleges  and  universities  for 
doctoral  fellowships  to  meet  national 
needs  for  the  development  of 
professional  and  scientific  expertise  in 
the  food  and  agricultural  science. 

Eligibility 

Please  note  that  the  authorizing 
legislation  for  the  National  Needs 
Graduate  Fellowship  Program  allows 
the  award  of  grants  to  colleges  and 
universities  only;  awards  cannot  be 
made  to  research  foundations 
established  by  the  college  or  university. 

Available  Funds 

It  is  anticipated  that  the  amount 
available  for  this  purpose  in  Fiscal  Year 
1992  will  be  approximately  $3,4aO,00a 

Targeted  Areas 

Food  and  agricultural  sciences  areas 
appropriate  for  fellowship  applications 
are  those  in  which  shortages  of 
expertise  have  been  determined  and 
targeted  by  CSRS-HEP  for  national 
needs  doctoral  fellowship  support. 
Please  note  that  due  to  the  funding  level 
of  this  program  over  the  last  five  fiscal 
year,  CSRS  will  support  the  six  national 
need  areas  funded  in  past  years  on  a 
rotating  basis  of  three  need  areas  p^T 
fiscal  year.  The  targeted  national  need 
areas  to  be  supported  in  FY  1992  are: 
Biotechnology — Animal;  Human 
Nutrition  and/or  Food  Science;  and 
Marketing  or  Management — Food. 
Forest  Products,  or  Agribusiness. 
Approximately  one-third  of  the 
available  funds  will  be  allocated  to  each 
of  the  three  national  need  areas.  CSRS 
plans  to  support  the  remaining  three 
national  need  areas  (Biotechnology — 
Plant:  Engineering — Food,  Forest 
Products,  or  Agricultural:  and  Water 
Science)  in  FY  1993.  Although  this 
procedure  limits  the  participation  of  an 
applicant  interested  in  a  specific 


targeted  national  need  area  to 
alternating  years,  it  increases  the 
likelihood  that  the  applicant  will  obtain 
funding  under  the  program  each  time  a 
grant  application  is  submitted. 

Proposal  Limitations 

For  the  Fiscal  Year  1992  program,  a 
proposal  may  request  funding  in  only 
one  (1)  national  need  area.  A  proposal 
may  request  a  minimum  of  two  (2) 
fellowships  and  a  maximum  of  our  (4) 
fellowships  in  the  national  need  area  for 
which  funding  is  requested.  While  no 
hmitation  is  placed  on  the  number  of 
proposals  an  institution  may  submit*  not 
more  than  two  (2)  proposals  may  be 
submitted  by  the  same  college  or 
equivalent  administrative  unit  within  an 
institution.  Additionally,  total  funds 
awarded  to  an  institution  under  the 
program  in  Fiscal  Year  1992  shall  not 
exceed  $324,000. 

Financial  and  Other  LimitatiolU 

Each  institution  funded  will  receive 
$54,000  for  each  doctoral  fellowship 
awarded.  However,  it  is  anticipated  that 
total  program  funds  available  will  not 
be  evenly  divisible  by  $54,000. 
Therefore,  one  fellowship  will  be 
supported  on  a  partial  basis  with  a 
lesser  amount  of  fimds.  Except  in  the 
case  of  the  partially  funded  fellowship, 
fellowship  monies  must  be  used  to:  (1) 
Support  the  same  doctoral  fellow  for 
three  (3)  years  at  $17,000  per  year,  and 
(2)  Provide  for  an  institution  annual 
cost-of-education  allowance  of  $1,000, 
not  to  exceed  a  total  of  $3,000  over  the 
three-year  duration  of  the  fellowship. 
Please  note  that  beginning  in  FY  1991 
the  yearly  doctoral  stipend  was 
Increased  from  $15,000,  to  $17,000  in  an 
attempt  to  keep  the  USDA  support  at  a 
level  that  is  competitive  with  fellowship 
offered  outside  the  food  and  agricultural 
sciences  community. 

While  proposals  must  document 
institution  willingness  to  recruit  and 
train  at  least  2-4  fellows  in  a  national 
need  area,  CSRS  may  fund  fewer 
fellows  than  requested  in  a  proposal 

This  program  is  highly  competitive, 
and  at  the  present  time  it  is  anticipated 
that  funding  will  be  available  to  support 
approximately  63  doctoral  fellow 
through  seven  grants  in  each  of  the  three 
targeted  areas. 

Application  Information 

An  Application  Kit  has  been 
developed  which  provides  the  forms, 
instructions  and  other  relevant 
information  needed  by  institutions  to 
apply  to  the  Food  and  Agricultural 
Sciences  National  Needs  Graduate 


Fellowships  Grants  Program  described 
herein.  Applicants  should  be  alert  to  the 
instruction  that  proposals  must  be 
typed,  double-spaced,  on  one  side  of  the 
page  only,  and  paginated.  Additionally, 
applicants  are  cautioned  to  comply  with 
the  20-page  limitation  for  part  3 
(National  Need  Narrative)  of  the 
proposal  and  the  inclusion  of  summary 
faculty  vitae  through  the  use  of  Form 
CSRC-708. 

Copies  of  the  Application  Kit  may  be 
requested  from:  Proposal  Services 
Branch;  Awards  Management  Division; 
Cooperative  State  Research  Service: 
U.S.  Department  of  Agriculture:  room 
303,  Aerospace  Center;  14th  and 
Independence  Avenue,  SW.; 
Washington.  DC  20250-2200;  telephone 
number  (202)  401-5048. 

When  and  Where  to  Submit  Proposals 

Six  (6)  copies  of  a  proposal  and  one 
(1)  copy  of  the  institution's  latest 
graduate  catalog  must  be  submitted. 
Proposals  submitted  through  the  mail 
should  be  sent  to  the  address  listed 
above  and  must  be  postmarked  by 
January  15, 1992,  Hand-delivered 
proposals  must  be  submitted  by  January 
15, 1992,  to  an  express  mail  or  a  courier 
service  or  brought  to  room  303, 
Aerospace  Center,  901  D  Street,  SW.. 
Washington.  DC  20024.  Proposals 
transmitted  via  a  facsimile  (FAX) 
machine  will  not  be  accepted. 

Applicable  Regulations 

This  program  is  subject  to  the 
provisions  found  at  7  CFR  part  3402  (52 
PR  4712,  February  13. 1987.  as  amended 
by  55  FR  2214.  January  22. 1990).  In 
addition,  the  USDA  Uniform  Federal 
Assistance  Regulations,  7  CFR  part  3015. 
as  amended;  the  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants).  7  CFR  part  3017;  and  the  New 
Restrictions  on  Lobbying.  7  CFR  part 
a018.  apply  to  this  program. 

Supplementary  Information 

This  program  is  listed  in  the  Catalog 
of  the  Federal  Domestic  Assistance 
under  No.  10.210.  For  the  reasons  set 
forth  in  the  Final  Rule  related  notice  to  7 
CFR  part  3015.  Subpart  V,  48  FR  29115. 
June  24. 1983.  when  the  authority  to 
administer  this  program  resided  in  the 
Agricultiiral  Research  Service,  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
faitergovemmental  consultation  with 
State  and  local  officials. 
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Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  imder 
0MB  Document  No.  0524-0024. 

Done  at  Washington.  DC  this  28th  day  of 
September  1991. 
John  Patrick  Jordan, 

Administrator.  Cooperative  State  Research 
Service. 

[FR  Doc.  91-23966  Filed  10-3-91:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-34012:  FRL  3S80-7] 

Intent  to  Remove  Certain  Active 
Ingredients  from  Rereglstratlon  Usts 
B  and  C  and  to  Cancel  Pesticides 
Containing  ttiose  Ingredients 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Under  the  1988  amendments 
to  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA). 
registrants  of  pesticide  products 
containing  specified  active  ingredients 
must  comply  with  a  number  of  new 
responsibilities  to  ensure  that  their 
products  become  reregistered.  Among 
these  responsibilities  was  submission  of 
speciHc  information  and  a  commitment 
to  support  active  ingredients  contained 
in  their  products  through  reregislration 
during  "Phase  Two"  of  the  five  phases 
of  reregistration.  In  addition,  registrants 
that  had  committed  to  support  an  active 
ingredient  contained  in  their  products 
during  Phase  Two  were  required  to 
submit  additional  information  during 
"Phase  Three".  The  EPA  is  providing 
notice  of  its  intent  to  remove  certain 
unsupported  active  ingredients  from 
reregistration  Lists  B  and  C  and  to 
cancel  all  registrations  containing  such 
ingredients  unless  someone  assumes  the 
burden  of  supporting  them. 
DATES:  Reports  of  commitments  to 
support  active  ingredients  must  be 
received  by  January  2. 1992. 
FOR  FURTHER  INFORMATION  CONTACT.  By 
mail:  Virginia  Dietrich,  Special  Review 
and  Reregistration  Division  (H7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
WF33N4,  Crystal  Station  Number  1,  2800 
Crystal  Drive,  Arlington,  VA  22202,  (703) 
308-8157. 

SUPPtfMENTARY  INFORMATION:  This 
notice  announces  EPA's  intent  to 
remove  173  active  ingredients  from 
Reregistration  Lists  B  and  C,  and  to 
cancel  registrations  of  products 
containing  them  unless  someone 
assumes  the  burden  of  supporting  them 

L  Introduction 

Section  4(d)  of  FIFRA  requires  that 
registrants  of  pesticides  containing 
active  ingredients  on  Reregistration 
Lists  B,  C,  or  D  comply  with  certain 
responsibilities  during  Phase  Two  of 
reregistration.  These  include  informing 
EPA  of  their  intent  to  seek  or  not  to  seek 
reregistration,  identifying  the  data 


requirements  that  apply  to  their 
pesticide  registrations,  identifying  the 
data  requirements  for  which  they  have 
already  submitted  adequate  data,  and 
committing  to  replace  missing  or 
inadequate  data  concerning  the  active 
ingredient  contained  in  their  products. 
These  actions  were  required  of 
registrants  of  products  containing 
ingredients  on  List  B  by  August  24, 1989 
and  on  List  C  by  October  24, 1989. 

Failure  of  a  registrant  to  submit  an 
adequate  Phase  Two  response  for  a 
particular  registration  is  grounds  for 
cancellation  of  the  registration  pursuant 
to  FIFRA  section  4(d)(5).  If  no  registrant 
of  a  pesticide  containing  a  particular 
active  ingredient  commits  to  support  the 
reregistration  of  that  active  ingredient, 
i.e.  either  no  registrant  has  committed  to 
seek  reregistration  of  any  product 
containing  that  active  ingredient,  or  no 
registrant  has  committed  to  fulfill  all 
generic  data  requirements  for  the  active 
ingredient,  section  4(d)(5)(B)  authorizes 
EPA  to  issue  in  the  Federal  Register  a 
notice  of  intent  to  delete  the  active 
ingredient  from  the  list  of  active 
ingredients  to  be  reregistered,  and  to 
cancel  the  registrations  of  all  pesticide 
products  containing  that  ingredient.  The 
proposed  action  can  become  effective  in 
90  days  unless,  within  that  time,  some 
person  commits  to  support  the 
reregistration  of  the  active  ingredient. 

A  Federal  Register  notice  (55  FR 
31184)  published  on  July  31. 1990, 
announced  the  EPA's  intent  to  remove 
82  active  ingredients  from  Reregistration 
List  B  and  to  cancel  the  registrations  of 
305  products  containing  those 
ingredients.  During  the  comment  period 
following  publication  of  this  notice  EPA 
received  commitments  to  support 
reregistration  for  12  of  these  active 
ingredients.  Thus  these  12  active 
ingredients  were  retained  on  List  B,  and 
the  123  corresponding  product 
registrations  were  not  cancelled.  The 
remaining  70  active  ingredients  included 
in  the  notice  were  removed  from  List  B, 
and  the  182  corresponding  product 
registrations  were  cancelled. 

After  reviewing  Phase  Two  responses 
submitted  by  registrants  for  List  C,  the 
EPA  has  identified  154  active 
ingredients  which  no  registrant  has 
committed  to  support  for  reregistration. 
These  active  ingredients  are  now 
candidates  for  removal  from  List  C,  and 
all  registrations  of  products  containing 
these  active  ingredients  are  candidates 
for  cancellation  under  section  4(d)(5]  of 
FIFRA  unless  someone  assumes  the 
burden  of  supporting  them. 

In  Phase  Three,  registrants  that 
committed  to  reregister  products  during 
Phase  Two  of  reregistration  are  also 
required  to  comply  with  FIFRA  section 


4(e)  by  submitting  additional 
information.  EPA  did  not  receive  Phase 
Three  submissions  from  registrants  of 
pesticides  containing  9  active 
ingredients  from  List  B  and  10  active 
ingredients  from  List  C.  Pursuant  to 
FIFRA  section  4(e)(3)(A),  the  failure  to 
submit  a  Phase  Three  response  is 
grounds  for  cancellation  of  affected 
registrations  by  order  without  a  hearing. 
EPA  considers  a  registrant's  failure  to 
submit  a  Phase  Three  response  to  be 
tantamount  to  withdrawal  of  any 
commitment  made  during  Phase  Two  to 
support  the  reregistration  of  an  active 
ingredient.  Therefore,  under  authority  of 
section  4(d)  of  FIFRA,  EPA  is  providing 
notice  of  its  intent  to  delist  these  now 
unsupported  active  ingredients  from 
Lists  B  and  C  and  to  cancel  all  products 
containing  them  unless  someone 
assumes  the  burden  of  supporting  them. 

The  cancellation  candidates  Usted  in 
Tables  2  and  3  include  some  for  which 
registrants  have  reported  their  intent  to 
seek  reregistration  and  claimed  a 
"generic  data  exemption".  These 
registrants  formulate  their  products 
using  purchased  active  ingredient.  The 
exemption  is  from  having  to  provide 
data  for  the  generic  pesticidal  active 
ingredient.  Such  exemptions  are  granted 
when  generic  data  are  already  being 
provided  by  the  registrant  of  the  source 
of  the  active  ingredient.  Such  an 
exemption  can  be  granted  only  if  the 
product  uses  a  purchased,  EPA- 
registered  source  of  active  ingredient, 
and  only  if  the  registered  source  agrees 
to  supply,  and  supplies,  the  necessary 
data.  Since  the  regi8trant(s)  of  the 
identified  source(s)  of  the  active 
ingredients  listed  in  this  notice  did  not 
commit  to  reregister  the  ingredient,  an 
exemption  is  no  longer  appropriate. 
Therefore,  those  registrants  who 
claimed  a  generic  data  exemption  who 
wish  to  prevent  cancellation  of  their 
products  in  Table  2  must  either  commit 
to  support  the  active  ingredient  for 
reregistration  or  persuade  someone  else 
to  do  so. 

Once  an  active  ingredient  is  removed 
from  List  B  or  C,  any  person  wishing  to 
bring  the  pesticide  back  on  the  market 
would  need  to  apply  to  EPA  for  a  "new 
chemical"  registration.  Such  a 
registration  generally  would  not  be 
approved  until  all  applicable  data 
requirements  are  satisfied. 

II.  Intent  to  Remove  Unsupported 
Ingredients  Without  Active  Registrations 
from  Reregistration  List  B  and  C 

The  74  List  C  unsupported  active 
ingredients  listed  in  "Table  1  are  not 
found  in  any  currently  registered 
products.  Product  registrations  which 


Gas* 
No 

3003 

Alky 

3003 

Alkc 

3003 

Alkc 

3003 

Dial 

3003 

Alk> 

3006 

Alky 

3006 

Alky 

3006 

Alky 

3007 

Cap 

3006 

Alky 

3009 

Alky 

3010 

2-AI 

3010 

M2 

3010 

2-H« 

3010 

2-AI 

3010 

Hap 

3010 

2-H« 

3011 

2-AII 

3012 

N-Ai 

3012 

NO 

3012 

N-M 

3013 

Cety 

3014 

HA 

3014 

HA 

3014 

HA 

3014 

N-cti 

3014 

AM( 

3015 

Allai 

3015 

Alun 

3028 

Bob 

3031 

traru 

3035 

4-tar 

3035 

Pota 

3038 

Chto 

3039 

CWo 

3040 

40i 

3041 

2-01 

3042 

2-CH 

3042 

Pota 

3043 

W> 
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once  contained  these  active  ingredients 
have  previously  been  amended  to 
remove  the  ingredient  from  the  formula 
or  have  been  cancelled  for  other 
reasons.  Since  there  are  no  remaining 


registrations  containing  the  active 
ingredient,  and  no  person  can  therefore 
acquire  the  rights  to  a  registration 
containing  them,  these  ingredients  will 
be  removed  from  their  respective  lists 


effective  90  days  after  publication  of  this 
notice  in  the  Federal  Reg:i8ter  and  will 
not  be  considered  further  for 
reregistration.  These  ingredients  are 
listed  in  the  following  Table  1: 


Table  1—  Unsupported  Active  Ingredients  to  Be  Removed  From  Reregistration  Ust  C:  Inqredifnts  with  no  Active 

Registrations 


Cas* 

No 


3003 
3003 
3003 
3003 
3003 
3006 
3006 
3006 
3007 
3006 
3009 
3010 
3010 
3010 
3010 
3010 
3010 
3011 
3012 
3012 
3012 
3013 
3014 
3014 
3014 
3014 
3014 
3015 
3015 
3028 
3031 
3035 
3035 
3038 
3039 
3040 
3041 
3042 
3042 
3043 


Chamical  nam* 


Alkyl*  b«(2-hydroxyethyl)  benzyl  tmmonkjm  chlofide 

Alkenyl*  dimelhyt  «myl  ammonium  bromide  *(90%  C18'.10%  C16') 

Alkenyl*  dimethyl  ammonium  acetate  '(TS*  C18'.  25%  016') 

DialkyI*  dimethyl  ammonium  bentonita  *(at  in  fatty  acids  of  tallow) 

AJkyI*  dimethyl  ethyl  ammonium  bnjmide  '(mixed  alkyl  and  alkenyl  groups) 

Alkyl*  dimethyl  3,4-dk:hkxobenzyl  ammonium  chkyide  •(55%C14,  23%C12.  20%C16. 

Alkyl*  dimethyl  3.4-dichlOTObenzyl  ammonhim  chloride  *(50%C14,  40%C12.  10%C16) 

Alkyl*  dimethyl  3.4-dichlorobenzyl  ammonium  chloride  *(100%  C12) 

Capric  diethanolamide 

Alkyl'  bi8(2-hydroxyethyl)  amine  acetate  '(65%  C18,  30%  C16,  5%  C14) 

Alkyl'  dipropoxyamine  '(47%  C12.  18%  C14. 10%  C18.  9%  CIO.  8%  C16.  8%  C8) 

2-Alkyl*-1-{2-hydroxyethyt)-2-imklazoline  acetate  '(as  In  fatty  acids  of  talkm) 

1  -(2-Hydro)(yethyl)-2-heptadecenyt-2-imklazoline 

2-Heptadecenyl-2-imklazoline 

2-Alk>«*-1  or  3-benzyl-1-{2-hydroxethyl)-2-imklazolinium  chtoride 

Heptadecenyl  imklazolinium  chloride  « 

2-HepladecyH-fl»ethyH-(2-(stearoylamido)ethyl)-2-imida20li  nium  methyl  sulfate 

2-Alky1'  Isoquinolinkim  bromkle  '(50%  C12,  30%  C14.  17%  C16.  3%  C18) 

/V-Alkyl'-AAethyt  morpholimum  ethyl  sulfate  *(66%C18.  25%C16.  e%C18\  1%C14) 

AM3etyl-N-«thylmofpholinium  ethyl  sulfate 

A/'alkylW-ethyl  morpholinium  ethyl  sulfate  *(92%  C18.  8%  CIS) 

Cet)4  pyridinium  bromide 

1-(Alkyl'  amino)-3-aminopropane  diacetate  •(37%C18',  29%C16.  23%C18.  3%C16". 

l-(Alkyl'  amino)-3-aminopropane  benzoate  '(as  in  fatty  acids  of  coconut  oil) 

HAIkyf*  amino)-3-aminopropane  •(47%C12.  18%C14,  10%C18.  9%C10.  e%C16.  8%C8) 

/V<i8-9-Octadeceny»-1.3-propanediamine  monogluconate 

AH(1-A»(yl'  ethyl)-1.3-propanediamine)  •(24%C14,  24%C11.  23%C13.  23%C12.  3%C15. 

Allantoin 

Aluminum  chtorohydroxy  allantoinate 

Bioban  P-1484 

trans- 1 .2-Bi8(propy1sulfonyl)ethylene 

4-ten-Butylphenol 

Potassium  4-tert-butylphenate 

Chtortwxidine  dihydrochkxkle 

Chlorinated  glycoluril  (1.3,4.6-Tetr8chloroglycoluril  and  related  compounds) 

4-Chloro-2-cyclopentytphenol.  potassium  salt 

2-Chloro-W-{hydroxymethyl)acetemkle 

2-Chlaro-4-phenylphenol 

Potassium  2-chlonM-phenylphenate 

5<;hloro-2-biphenylol.  potassium  salt 


CAS  Registry  no. 


617d»-71-7 

(No  CAS  No.) 

22968-84-9 

68953-58-2 

61788-99-6 

68989-02-6 

68989-02-6 

102-30-7 

136-26-5 

(No  CAS  No.) 

68516-06-3 

(No  CAS  No.) 

27136-73-8 

30968-43-5 

68309-34-2 

82078-98-6 

13470-50-3 

53466-68-5 

61791-34-2 

78-21-7 

61791-34-2 

140-72-7 

68911-78-4 

68188-29-4 

61791-67-1) 

83542-66-3 

68155-37-3 

97-59-6 

1317-25-5 

(No  CAS  No.) 

1113-14-0 

98-54-4 

3130-29-8 

3697-42-5 

776-19-2 

35471-38-6 

2832-19-1 

92-04-6 

18128-16-0 

53404-21-0 
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Table  1—  Unsupported  Active  Ingredients  to  Be  Removed  From  Reregjstration  Ust  C;  Imgredjents  with  no  Active 

Registrations— Continued 


Case 

No 

Chemical  name 

CAS  Regiatiy  no. 

3043 

Mor  6)-Chloro-2-phenylpheno<.  diethanolamine  salt 

53537-63-6 

3043 

4((y  6)-CMoro-2-phefiy<ph«nol,  diethanolamine  salt 

53537-63-6 

3044 

6-Chloro-2-p^erTylphenol.  potassium  salt 

18128-17-1 

3044 

3-Chlofo-2-biphef>ylol,  so<«»jm  salt 

10605-11-5 

3047 

5-Chlorosaricylanindo 

4638-46-6 

3051 

Alky)*damin«  monot)anzoate  '(as  in  fatty  adds  of  coconut  oiQ 

68526-65-8 

3054 

Hexadecyt  cydopfopanocartxsxylate  (8CA  &  9CA) 

5446(M6-7 

3066 

0-(2,4-OicMoroph9nyf)  O-mettiyl  isopropylphospHoramidotfiioate 

299-85-4 

3072 

3-Phenyt-1,1-dimethylurea  trictiloroacetafe                              ^ 

4482-55-7 

3073 

2-Ruoroacatamide 

640-19-7 

3075 

2-Methyl-2,4-pentan«diol 

107-41-5 

3066 

Calcium  cyanide 

592-01-8 

3086 

Potassium  cyanide 

151-50-8 

3091 

Methyl  ethyl  ketone 

78-93-3 

3092 

5-CMoro-2-metnyl-3(2H)-isothiazoiona,  caldum  cMonde  complex 

57373-19-0 

3092 

2-Methy)-3(2H)-tsothia20lone,  cakaum  ctitofWs  complex 

57373-20-3 

3106 

Leaves  of  Pennyroyal  (Mentha  pulegium) 

(No  CAS  No.) 

3107 

/V-Polyethyiene  polyamine  Moleyfamine  hy*ocWofide 

67905-86-6 

3112 

Diphenyl  phthalate 

84-62-8 

3112 

DIbutyt  phthalate 

84-74-2 

3112 

Ethyl  phthalate 

84-66-2 

3112 

Bis(2-ethy!hexyl)  phthalate 

117-81-7 

3113 

Pine  tar 

8011-48-1 

3115 

Piperonal  bis(2-(2-butox-/ett>oxy)ethyl)  acetal 

5281-13-0 

. 

3120 

Alkyt*-amine-/V,/V-t)is(2-omega-hydroxypoly(oi<y«thylen€)ethyl) 

61791-14-8 

3121 

Polyoxyethylene  80rt)itan  monoteurafe 

9006-64-5 

^ 

3123 

Alpha-hydro-omega-hydfoxy-poly(oxy(methy»-1,2-«thanediyO).- 

25322-69-4 

313T 

Sodium  dodecyldiphenyl  oxide  sulf  onat* 

53487-00-8 

3137 

1.2-Methytenedioxy-4-(2-(octylsulfidnynpropyl)l)«Bef» 

120-62-7 

3141 

Isobomyt  thiocyanoacetate 

116-31-1 

3142 

b,b-C)ithiocyano  diethyl  ether 

4617-17-8 

3142 

2-Thiocyaratoethyt  dodecanoate 

301-11-1 

3145 

Triethanolamine  laurate 

2224-49-9 

3145 

Triethanolamine  myristate 

41669-40-3 

UMI 


III.  Intent  to  Remove  Ingredients 
Unsupported  During  Phase  Two  from 
Reregistratioo  List  C,  and  to  Cancel 
Active  Registrations  Containing  these 
Ingredients 

Of  the  154  List  C  active  ingredients 
not  supported  in  Phase  Two  80  still 
occur  in  763  current  registrations  under 
section  3  or  section  24(c)  of  FIFRA. 
These  active  ingredients  and  all 
associated  registrations  are  listed  in 


Table  2  of  this  notice.  The  EPA-assigned 
company  number  for  each  registrant 
appears  to  the  left  of  each  product  name 
entry  as  the  first  element  in  each  Section 
3  registration  number  or  as  a  separate 
entry  preceding  each  Section  24(c) 
registration  number.  The  names  and 
addresses  of  these  registrants,  in  order 
of  company  number,  appear  in  Table  4 
elsewhere  in  this  notice. 

Ninety  days  after  publication  of  this 
notice  the  ingredients  in  Table  2  will  be 


removed  &om  List  C,  and  all  associated 
registrations  will  be  cancelled  unless 
within  that  period  someone  takes 
advantage  of  the  process  set  forth  in 
section  4(d)(5)  of  FIFRA  and  described 
in  Unit  V  of  this  document  for 
preserving  these  registrations.  Such 
support  may  come  from  any  current 
registrant  or  from  another  party  who  nas 
acquired  the  rights  to  the  affected 
registration(s}.  Table  2  reads  as  follows: 
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Table  2.—  Phase  2  Unsupported  Active  Ingredients  to  Be  Removed  From  Rereqistration  Ust  C  and  Registrations  to 

Be  Cancelled 


CaM 
No 


3001 
3001 


3002 
3003 

3003 


3003 
3003 

3004 


Chemical  Nam* 


Dehydroabietytamine  acetate 
Oehydroabietylamine 


/V-(Phenylmethyl)-0-(tetrahydro-2H-pyrar>-2-yt)-9H-porin-6-amine 
Alkyl*  trimethyl  ammonium  chlorkle  *(90%C18.  10%C16) 

Cetyl  dimethyl  ethyl  ammonium  bromide 


DiatkyI*  dimethyl  ammonium  chloride  *(85%  C18,  15%  C16) 
Dodecyl  bis  (2-hydfoxyethyl)  octyl  hydrogen  ammonium  chkxWe 

Kerosene 


CAS  Registry 
no. 


2026-24-6 
1446-61-3 


2312-73-4 
66002-62-0 

124-03-6 


I 


(No  CAS  No.) 
(No  CAS  No.) 

6006-20-6 


Registration  na 


005427-00037 
000334-00281 
000334-00289 
000334-00297 

000334-00304 

007378-00011 
035576-00014 

043701-00004 
000275-00049 
032465-00001 

003150-00001 
003150-00003 
009671-00001 
010214-00002 
018164-00001 
000675-00092 

043670-00001 
043670-00002 
000270-00145 
000270-00146 
000270-00148 
000270-00150 
000270-00151 
000407-00384 
000602-00285 
000901-00052 

001386-00143 
001941-00051 
001941-00057 
002217-00340 
003050-00022 
003862-00092 
004077-00079 
004616-00018 
004816-00076 
004816-00167 
004816-00323 

004816-00666 

005693-00061 
006720-00280 

006720-00388 
007729-00009 
007885-00047 
011694-00066 
028293-00177 


Product  nsme 


WricoMVF 

SrwCleang 

Blue  Fyte  Bowl  Disintectant  Concentrate 

In  the  Pink  Ceramic  Cleaner  &  Disinfectant 
Deodorant 

Porcerta  Concentrated  Liquid  Porcelain  Cleaner 
and  Bowl 

Skasol  Chief  90  Porcelain  Bowl  Cleaner 

The  Fuld  Line  Emulsion  Bowl  Qnr  &  Disinlect- 
ant 

Chief  90  Procelain  Bowl  Cleaner 

Accel  Plant  Growth  Regulator 

SOC  Water  Conditioner  Formulated  for  Wa- 


Cetyldde 

Cetylite  Spray  Cleaner 

Concentrated  Boeworth  Germicide  Disinfectant 

Coe  Concentrated  Germicide 

Gennicldal  Concentrate 

Wyandotte   Issue   Plus   Bacteriostatic   Fabric 
Softener 


Macroseptic 

Famam  Go-Fly   ■ 

Famam  Rapel-X  V  EmuWflabte  Fly  Spray 

Fwnam  Wipe  V 

Repel-XP 

Faram  Wipe  P  Fly  Protectant 

Imperial  Ready  To  Use  1%  V^XMia 

Purina  Roach  A  Ant  Insecticid* 

Iftsectidde,  Aerosol  Syr>ergized  Pyrelhrtn  Type 
II 

Unico  Livestock  and  Bam  Fogging  Spray 

EIco  Dursban  2E  Insecticide 

EIco  Dursban  Ready  To  Use  Roach  Spray 

Vapona  Fogging  Spray 

Diazi-Trol 

Double  Kin 

Orb  No.  116  Total  Release  Clean  Out  Fogger 

PyrenoTM  Emulsion  Concentrate  40-4 

Pyrenone  Aerosol  Corxsentrate  50-10 

Pyrenone  OT.  Emulsifiable  Concentrate  60-6 

Niagara  Intermediate  Concentrate  20-5  Insecti- 
ckle 

FSN  6640  Insecticide.  Pyrethrum  Space  Spray 
Synergized 

ShieM  Total  Release  Fogger 

SMCP  50%  Chlordane  Emulsif«bte  Concen- 
trate 

Superior  Pyrethins  6%  Concentrate 

Ranch  Service  Brand  Dormant  Emulsive  Oi'  98 

Meedows  Total  Release  Fogger  Insecticide 

10  and  1  Vegeution  Killer 

Flea  and  Tick  Powder 
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Table  2.—  Phase  2  Uf4SUPPORTEO  Active  Ingredients  to  Be  Removed  From  Reregistration  List  C  and  Registrations  to 

Be  Cancelled— Continued 


1991 


UMI 


Case 

No 

Chetnical  Nama 

CASReglstiy 
no. 

Registration  no. 

Product  name 

041715-00018 

D-H  57%  Malathion  Emulsinable 

043694-00001 

WillHord's  Nu-Coat  Sarcoptic  Mange  Fonnula 

4 

044215-00010 

044215-00028 

055146-00029 

058087-00002 

058087-00003 

001016  IA-78-0008 

000802  OR-77-<X)02 

001016  OR-83-0042 

001016  VT-79-0002 

Net)con  No.  6  Mactiinery  Spray  Insecticide 

Aidex  2%  MaiatNon 

Lacco  SarvO-Fly 

Gro  Diazinon  Lawn  Spray  (11-188) 

Super  Chinch  Ethion  Lawn  Spray 

Union  CartMde  Sevin  4  Oil  Insecticide 

Superior  Type  Spray  Oil 

Sevin  4  Oil  Insecticide 

SevIn  4  on  Insecticide 

3004 

Mineral  apirte 

8032-32-4 

000644-00056 
005831-00006 
044446-00014 

Varsd 

Bartel's  Redy  Coat  Green  Qard  457 

Hawk  Ridof  RTU 

3004 

Isoparalfinic  hydrocartwns 

64771 -72-e 

000475-00310 

CAI  House  and  Garden  Insect  Killer 

■* 

000475-00314 
000475-00316 

CAI  Mothproofer  1 
CAI  Mothproofer  Spray 

000475-00318 
000478-00101 
000499-00363 
003635-00133 
003635-00155 
008845-00072 
008845-00078 
028293-00021 

CAI  Mothproofer  Spray  II 

Real-Kill  House  &  Garden  Bug  Killer 

P/P  Mothproofer  Spray  Na  1 

Oxford  Super-Fog 

Oxford  Supercide  Brand 

Hot  Shot  Household  Flea  and  Tick  Exterminator 

Hot  Shot  Moth  Proofer 

Unicom  Blitz  RTU  Spray 

3005 

AlKyl*  amino  betaine  •(46%C12,  24%C14,  10%C16.  8%C10, 
7%C8.5%Cie) 

66424-94-2 

003525-00060 

003525-00061 
004000-00091 
006836-00042 
012204-00012 

Mytee  Bowl  Cleaner 

Head-Strong 

Chemex  Disinfectant  Bowl  Cleaner 

Lonza  Formulation  223 

Marc  50-0  Bowl  Cleaner 

3007 

Laurie  diethanoiamide 

120-40-1 

000499-00336 
004758-00029 

Pet  Talk  Flea  4  Tick  Foam  Shampoo 
Holkiay  Lustre  Shampoo 

• 

005590-00135 

Disinfectant  Foam  Cleaner  for  Hospital  Use 
Germicidal 

3007 

Alkyf  diethanolamide  •(70%  012.  30%  014) 

120-40-1 

000499-00141 
004758-00134 

005664-00041 
009647-00029 

Dog-Stopper 

Holiday  Concentrated  Sliampoo  for  Dogs  and 
Cats 

New  Bactro  "10" 

Spring  Day  RTU 

3007 

Diethanolamides  o<  the  fatty  acids  d  coconut  o8 

68603-42-9 

009647-00014 

Masury-Columbia  Spring  Day  Quaternary  Germ. 
Cleaner 

3010 

53466-92-5 

000334-00260 
000334-00285 
000334-00286 
000334-00295 

000334-00310 

One  Stroke  Bacteriostatic  Oust  Controller 

Poly  Zag  Bowl  Sanitizer 

4-D  Bowl  Sanitizer 

Ludene  Concentrated  Bowl  Cleaner  &  Disinfect- 
ant 

Sanitane  Bacteriostatic  Dust  Controller 

015567-00004 
03.5576-00014 

Contact  Smooth  on  Double  Concentrated  Emul- 
sion Bowl  Cleaner  A  Disinfectant 

The  Fuld  Line  Emulsion  Bowl  Cleaner  A  Disin 
fectant 

3010 

Heptadecyl  hydroxyetftyt  Imtdazolina 

53466-91-4 

001964-00010 

New    Sotith's   Safti-Sol    Brand   Concentrated 
BowlCleanseW 
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TABl£  2.-  PHASE  2  UNSUPPORTED  ACTIVE  INGREDIENTS  TO  BE  REMOVED  FROM  RERESISTftATION  LiST  C  *ND  flEGtS-mATIONS  TO 

Be  Cancclleo— ConSniMd 


CaM 
No 


3010 


Chwnlcal  Nam* 


2^aq4*-V««B)^1H2-*iydioxy«myl^^-MUa2aMum    cNohcle*(as 
in  tatty  acida  of  coconut  0)1) 


3011 


3012 


3013 
3013 


Alkyl*        methyl        isoquinoNnlutn        chloride        '(SSSCU. 
12%C1i17%Cl6,  3%Ctfl) 

MAfcyl'-AMhyl  morphoRnlum  ethyl  aullaie  *(92%C18,  8%C16) 


CASf^egifltfy 
no. 


61791-S2-4 


71820-38-7 
78-21-7 


Oetyl  pyndiffvufn  chloride 
AHtyl  pyridbiea 


3014 


3016 


1-(Alky)*  afTiiwB)-3.aiwnop>opai  le  dtacelate  "(aa  In  tatty  acida  ot 
coconut  oil) 

p-tert-Amytphenol.  potaasium  aall 


3016 


123-03-S 
68391-11-7 


61791-64-8 
53404-18-S 


^tertAmylphenol.  aodlum  saR 


3019 
3020 


31366-95-7 


Fiahdn 
Chevron  100 


8016-13-5 
68602-80-2 


RegiatfaUon  na 


003339-00021 

006836-00062 

010807-00131 
027581-00015 
028293-00166 
045388-00006 

051532-00001 
005427-00037 

004206-00030 
004829-00097 
004829-00099 

010807-00050 
010807-00066 
000777-00061 

002292-00075 
002292-00078 
007401-00356 
020215-00001 
056644-00080 
051557-00002 

000211-00025 
000211-00026 
000541-00223 
001043-00032 
001270-00193 
001553-00088 
001677-00039 
002212-00005 
004313-00051 
004822-00109 
006962-00028 
052779-00014 
052779-00015 
000052-00208 

000211-00036 
000464-00607 
001043-00026 
001043-00085 
001043-00086 
001043-00087 
001043-00088 
002155-00071 
003696-00074 
005736-00024 
005736-00046 
046078-00001 


Product  name 


Fuel -Sentry 

C8-50  Water  Treatment  Microbiocide 

CWT-1000 

Midtand667 

HPI7910 

K-440 

C8-S0 

WrieoMVF 

Barcolene  Spray  Diainlectant 

Biotech  Disinfectant  Surface  Spray  P220 

Biotech  Diainfectanl  Surface  Spray  O500 

Misty  H  Dnirffectam  8  Deodorant 

Misty  Hospital  Ul  Disinfectant  A  Deodorant 

Roommate  Disinfectant/Air  Sanltizer  and  Air 

Freahener 

Shoo  Outdoor  Dog  and  Cat  Repellent 

JInK  Outdoor  Dog  Cat  Repellent 

FartMjOme  Dog  A  Cat  Repellent 

Ranal 

Repel  #2  Wild  Animal  Repellent 

OFC  B-615  Industrial  Microtiioclda 

Ptieno  Cen 

Cen  O  Phen  Detergent  Qermicida 

Fortissimo  Hospital  Grade  Detergent-Germicide 

StiW)heneO 

ZepFormuta  16S-A 

FenOOde 

MNvo-eac 

Legphene  Gennicidal  Cleener 

Ocide  Hospital  Cieaner-Disinfectam 

Expose  Phenolic  Ctearter 

Sentry  Mint 

Magna -CP-1 

Magna  Phen- 100 

Germ  Warfare  Concentrated  Detergent  Germr- 
cide 

TrvCen  Gennicidal  Detergent 

Dow  Liquid  Disinfectant  Formutation  3A 

1  Stroite  Environ  -  H 

1  Stroke  Environ  SE 

Environ  SE 

VesphenellSE 

1  Strolte  Vesphene  SE 

Lemortene 

Texize  New  25  Pine  Odor  LMinfectant  Cleaner 

DuttoisGSC 

BGC-3  Germicidal  Synthetic  Cleaner 

Fnit  BuHder-s  Fish  Oil  Peslickle/sticfcer-Spwad- 


000004-00226    Bonide  BacHius  thuringlansis  (8T)  Moth  Lwae 


VOL 

5  6 


ISS 


OC 


1991 


UMI 
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Table  2.—  Phase  2  Unsupported  Active  Ingredients  to  Be  Removed  From  Rereqistration  List  C  and  Registrations  to 

Be  Cancelled— Continued 

Cas« 

No 

■    ChamicalName 

CASRagistiy 
no. 

Registration  no. 

Product  nam* 

000004-00315 

000004-00337 

Bonida  Insect  Fog 

000070-00085 

Kin  Ko  KiM  Suckar 

000070-00255 

Rigo  Home  Pest  Control 

000192-00110 

Fruit  a  Vegetable  Spray 

.  •    ' 

000334-00355 
000334-00358 
000334-00377 
000334-00378 
000334-00380 
000334-00382 
000334-00458 
000334-00481 
000334-00487 
000334-00469 
000334-00470 
000334-00501 
000334-00523 

000421-00309 
000421-00310 

Smite  25  Prasaurizwl  Spray  msacticide                                1 

Smite  35  Pressurized  Spray  Insecticide                                - 

Insect  Killer  KO-40 

Insect  Killer  OB-40 

PS-62  Insect  Killer  tor  House  &  Garden 

PS-10  Insect  Killer  tor  House  &  Garden 

Hysan  Bulls-Eye  Wasp  «  Hornet  Killer 

Aqualul-50  Insecticide 

WW  Insecticide  Aqueous  Pressurized  Spray 

Hysan  Aqua-Spray  Residual  Contact  Spray 

Hysan  Aqua-Stay  Residual  Contact  Spray 

Hysan  Aqua-Spray  Concentrate 

E-Sect  liquid  House  A  Garden  Combination 
Insecticide 

Varco  Resistant  Roach  Spray 

Varco  Resistant  Roach  Spray 

■ 

000432-00432 
000432-00434 

000432-00450 

000432-00451 

SBP-1382  Aeroftol  insecticide 

SBP-1382  Concentrate  40  tor  Manufacturing 
Use  Only 

SBP-1382  Aqueous  Pressurized  Spray  Insecti- 
cide 0.50 

Your  Brand  SBP-1382  Insecticide  Spray  0.05 

000432-00453 

Your  Brand  SBP-1382  Aerosol  Insecticide  0.35 

000432-00456 

Your  Brarvi  S6P-1382  Insecticide  Spray  0.10 

000432-00485 

SBP-1382/Bioallethrin  Insecticide  Concentrate 
10%-5%  Fo 

000432-00502 

SBP-1 382-40  MF 

000432-00503 

000432-00504 
000432-00505 
000432-00507 

000432-00508 

000432-00511 

SBP-1382  Insecticide  Concentrate  10%  Formu- 
lal 

SBP-1382  Oil  Base  Insecticide  0-20% 

24.3%  SBP-1382-2  E.C. 

Your  S8P-138?  Bioallethrin  .20%  .125%  Aque- 
ous Pres  Sp<  ay 

S8P-l382/bk>allalhrin  Insecticide  Cone  10%- 
10%  Formula 

SBP-1382/bioallethnn  Insecticide  Cone.  30%- 
22.5%  Fomw 

i 

000432-00513 
000432-00514 

S6P-1382/bioallelhrin  Insecticide  Cone.  31  %- 
19.5%  Fomnu 

SBP-1 382/bioallelhrin  Insecticide  Cone.  27%- 
27%  Formula 

000432-00515 

SBP-1 382/bioallethrin  Insecticide  Cone.  18%- 
48%  Formula 

000432-00518 

S8P-1382  Insecticide  Concentrate  12%  FomHi- 
lal 

000432-00522 

SBP-1 382/bkMdMhrin  Insecticida  Concentrate 
12%  -  5.1 

000432-00523 
000432-00524 

24%  S8P-1382  RS  Residual  EmulsifiabI*  Con- 
centrate 

S8P-t3a2/bto«llethrtn  Inaecticide  Cona  7.5%- 
5%Fonnula 

' 
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Cms 

No 

Chemical  Nam* 

CA8f)»gMy 

na 

R#OMtrstion  no. 

Product  nsmo 

. 

000432-O0S28 

S8P-1382/t)kMMhrtn  InMCticidt  Cone  21.5%- 
43%  Formula 

000432-00532 

*>nP  TW^ 'f^  lallallMkl     AJ%     TfngfTiMnl      rm.d 

oor"-ijci^/Dioa»*tnnn  #.3    iranipafani  cmui- 
xon  Concantraie 

- 

000432-00537 
000432-00540 

S8P-1382/bk)a««hrin  Ina«:tidi1a  Conowitrat* 
8%-16%  Fo 

S8l»-l382/bioall«thrin        Insertinrta       Cent 
10.10%-67i8%  F 

000432-00642 

SeP-1382  8«oaHett)rin(.20%  -»-  AO%)  Aquaout 

Prossunzod 

000432-00547 
000432-00549 

SBP-1382  3%  Munpurpoaa  Spray 
S8P-1382  Liquid  Spray  0.50% 

^ 

000432-00660 

S8P-1382  24J%  EmuWIiabta  Inaacticide 

000432-00563 

S8P-1362  Aquaoua  Prasaurtzad  Spray  (0.25%) 

000432-00664 

SBP-1382  Concentrate  12.5%  I4p 

000432-00572 

S8P-1382  4.35%  Concentrate 

000432-00574 

S8P-1382/Bioaltelhrin  Concentrate  10-6 

000432-00576 
000432-00577 
000432-00596 

SBP-1382/Bioallethrln  Concwitrale  10-3.75 

S8P-i382/eioaMMn  Conoanlrala  10-26 

SBP-1382  Inaaclidda  40  m  Soivanl  OH. -Cone 
Foim.1                                                         i 

S8P-1382  maecticida  EmuWfiabte  26%  ISormu-      \ 
lal                                                             "^ 

000432-00606 

000432-00609 

88P-1382-40  Mf  Fonnula  11  Oil  BaM  Concen- 
trate 

000432-00610- 

S8P  1382  tneecticide  Concentrate  40%  Fomxt- 
ian 

000432-00664 

000432-00674 

Poliafume  Ineecttcide  with  Ratenone/pyrattwina 
FC  1.1 

1 

f 

, 

Uttralec    ma.    w/cnorpyrwa/pyr/pDO    wrana. 
E.C.15-1.S 

000432-00689 

S8P-1382  maedlcide  Concerrtrala  3% 

1 

000432-00693 

S8P-1 382AiloaMaim<i  1/P.B.O.  maecticide  Con- 
oanlrala 11.M.4-13. 

000475-00175 

Blach  Flao  Outdoor  Fogger 

M 

000475-00179 

Black  Ftag  Ftying  maoct  Kilter  Improved  Super 
Spray 

1 

000475-00160 

Blacti  Flag  Houae  and  Garden  Inaect  Kilter 

- 

000475-00290 

Uquid  Profeeaionai  Strength  Reaidual  Rnanti 
and  Ant  Killer 

000475-00313 

CAI  Hornet  and  Waap  KiMar  m 

000476-00317 

CAl  W^aap  and  Hornet  KMar 

000478-00061 

Reei-Kia  KltctMn  Ineect  Protection 

000478-00086 

ReaMOl  Uquid  Extra  Strength  Florida  Fonnuta 
Roach 

000478-00086 

Real  KM  Uquid  Houae  and  Garden  Bug  Kilter 
lorHouee 

000478-00109 

Reai-KW  Extra  Strength  Roach  «  Ant  KiHer 

000478-00111 
000489-00333 

Real-KM  Household  Extra  Strength  Roach  A 
Ant  Killer 

P/P  maectidde  No4t 

1 

000499-00334 

000499-00339 

P/P  Insecticida  No.4 

P/P  Weep  and  Hornet  Spray 

000499-00341 

P/P  Reaiduat  Houae  «  Gvden  meectidde 

00O499-O0342 

^fP  Outdoor  Fogger  with  Repellent 

000499  00343 

PIP  tneecticide  Na  32 

000499-00344 

P/P  Ineecticide  Na  33 
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Table  2.—  Phase  2  Unsupported  Active  Ingredients  to  Be  Removed  From  Rereqjstratjon  Ust  C  and  Registrations  to 

Be  Cancelled— Continued 


Case 
■   No 


Chemical  Name 


1991 


UMI 


CASRegMiy 
no. 

Registration  no. 

Product  name 

000499-00345 

P/P  tnsecticida  No.  34 

000499-00346 

P/P  Insecticide  No.  35 

^ 

000499-00347 

P/P  Insecticiile  No.  36 

000506-00149 

Tat  House  and  Garden  Insect  Killer  Indoor  & 
Outdoor 

000541-00199 

Croaks  Residual  Insecticide  Concentrate  Water 
Emulsifia 

000572-00308 

Rockland  Weed  &  Grass  Away 

000602-00209 

Purina  Space  Mist  Insectnide 

000690-00052 

Perkerson  S  Blam  SBP-1382  Liquid  Soray 
0.25% 

000788-00032 

Borer  &  Wonn  Spray 

001021-01110 

Pyrocide  Grower  Spray 

001270-00210 

Zep  Supersyn-5  Insecticide 

001270-00221 

Zep  Mini-Fog  II 

001386-00584 

Unico  Fenthion  Fly  and  Mosquito  Spray 

001421-00167 

Fogging  LL-11  Concentrate 

001421-00184 

Oil  Base  Pyrelhroid  Insecticide 

001553-00087 

MomarBugOut 

001553-00111 

Imperial  V  Thennal  Fogger 

001553-00131 

Contract  Bee.  Wasp.  &  Hornet  Killer 

001769-00297 

National  Chemsearch  TetraOde 

002217-00527 

Methoxychtof  Tree  Spray 

002270-00703 

ExcekidA  3%  Ultra  Low  Dosage  Insectkade 

002270-00709 

Exelctde  Micro-Mist 

002491-00298 

Holiday  S8P-1382  Insecticide  Spray  0.10 

002907-00010 

Exo  New  Roacti  and  Ant  Killer 

002935-00451 

Grass  &  Weed  Killer 

t 

002935-00457 

Ready-To-Use  Art,  Roach  Flea  and  Spider 
Spray 

003181-00014 

Aero-Master  Super  Fogging  Insecticide  0.50% 
SBP-1382 

003282-00073 

Kills  Ants  &  Roaches  Formula  IX 

003442-00789 

Greenup  Borer  Killer  (l)ark  Penetrating  Type) 

003442-00820 

Durshan-OOVP  1.25  Turf  Insectkade 

003635-00182 

Oxford  Syntox 

003635-00183 

Oxford  HydrocWe 

003635-00184 

Oxford  Aquatox 

003635-00192 

Oxford  514  InsectKide 

003635^)0232 

Oxford  KO 

004077-00070 

Orb  #140  Industrial  lnsectx:kle 

004206-00038 

Barcolene  Art  &  Roach  Killer  IV 

004708-00029 

U-SarvO  Mothproofing  Sohitwn 

004816-00384 

Synthrin  Pressurized  Insectkade  Spray  0.25 

004816-00468 

Pyrerx>ne  Plus  Repellent 

004816-00624 

Synthrin  40%  Mosquito  Formulatwn 

004822-00122 

Johnson  Yard  Master  Foam  Insect  KiMer 

004822-00139 

Johnson  Wax  Rakl  Professwnal  Strength 
HousehokJ  Flying 

004822-00141 

RakJ  Flying  Insect  Killer  Formula  III 

004822-00181 

RakJ  House  &  Garden  Bug  Killer  Formula  8 

004822-00231 

Rakl  Gypsy  Moth  &  Japanese  Beetle  Killer  II 

004972-00015 

DonsD^< 
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Table  2.—  Phase  2  Unsupported  Active  Ingredients  to  Be  Removed  From  Reregistration  List  C  and  Registrations  to 

Be  Cancelled— Continued 


C«M 
No 


Chemical  Name 


CAS  Registry 
no. 


Regtstration  na 


004972-00017 

005011-00060 
005197-00057 
005481-00113 

005602-00169 
005602-00170 
005693-00037 
005887-00116 
005887-00119 
006269-00007 
006720-00185 
006720-00208 
006720-00210 
006720-00212 

006720-00213 
006720-00224 
006720-00309 
006720-00343 
006720-00351 
006720-00352 
006720-00360 
006720-00378 
006720-00386 
006720-00441 
006720-00458 
006720-00459 

006720-00466 

006720-00471 
006720-00473 
006720-00474 
006720-00482 
006720-00507 
006959-00046 

007122-00042 
007122-00110 
007234-00126 

007234-00141 
007401-00372 
007401-00419 
007579-00002 
007701-00051 
007701-00053 
007701-00061 
008123-00083 
008329-00029 
006329-00032 
008590-00598 


Product  r>ame 


Don's   D-K   Concentrated   Do-lt-YourseH   Bug 
Killer 

Formula  GH-18 

Sniper 

Durtwn  Ouraphos  EM  4  Organophosphorus  In- 

Lethalaire  V-26  ProlessKXWl  Insecticide 

Pro-Cide  III  Professional  Insecticide 

Shield  Hornet,  Wasp  and  Bee  Spray 

Black  Leal  (R)  House  Plant  Pressunzed  Spray 

Black  Leaf  Wasp  &  Hornet  Pressunzed  Spray 

ET04  Insect  Spray 

SMCP  SBP-1382  (R)  Insecticide  Spray  0  10 

SBP-1382  Liquid  Spray  0.25% 

SMCP  24.3%  SBP-1 382-2  EC. 

40%  SBP  1382  Mosquito  Adulticide-ULV  Oil 
Base  Concentrate 

SMCP  SBP-1382  ULV  Insecticide 

SMCP  Diazinon  12.5%  Insect  Spray 

X-lt  Fomtula  120 

AFC  Professional  Strength  Ready-To-Use  Spray 

Di-Azz  Ready-To-Uaa 

Superior  Econofog  §2S  Ml 

Superior  Oy-AII 

Superior  Point  Two  Fly  Spray 

Superior  SCP  1382-5  Synthetic  Pyrethroid 

Fly  Spray  Concentrate 

Pratt  5%  Landane  Borer  Spray 

Greenhouse   A    Plantscape   EC2    Resmethnn 
Insect  Spray 

Pratt  Whitefly  Spray  for  Indoor  Plants  and  Out- 
door Oma 

Resmethnn  Mosquito  Cone.  40 

Pratt  Resmettirin  3  Insect  Spray 

Pratt  Wasp  &  Yellow  Jacket  Spray 

Pratt  Plant  Spray 

Science  Diazinon  Spray 

Cessco  Brand  High  Pressure  Aerosol  Insecti- 
cide 

Guardian  Malathlon  Emulsifiable  Cone.  50% 

Guardian  Diazinon  4  lb  Concentrate  WE 

Crown  House  and  Garden  Double  Action  bkig 
Killer 

Hopkins  Dursban-Allethrin  Spray 

Ferti-Loam  Whitefly  &  Mealybug  Killer 

HI  YleW  Mole  Cricket  Killer 

Rkl-A-Bird  1100 

Poly  Spray  Insecticide 

Synco  Spray  Insecticide 

Munk>pal  Mosquito  Fogger 

Indoor/outdoor  Insecticide 

Qarke  ULV  Mosquitockle  731  Plus 

Ftysray  514 

Agway  Pressurized  Spray  Insecticide  0.25% 
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Table  2  —  Phase  2  Unsupported  Active  iNQREOtENTS  to  Be  Removed  From  Rereq»stration  LtsT  C  and  Registrations  to 

Be  Canceueo— Continued 


Case 
No 


Chemical  Name 


1991 


UMI 


CASRegistiy 
no. 

Registration  no. 

Product  name 

008612-00102 

Syn-Py-3-LV 

006845-00018 

RId-A-Bug  Brand  Premixed  C95  Do  It  Yourself 
Householdlnsectictde 

00884&-00020 

Kenco  Staler  Rid-A-Bug  Brand  Do  It  YourseH 
Insecticide 

008845-00031 

Rid-A-Bug  Flea  and  Tick  Brand  TF-5  Killer 

006845-00059 

Hot  Shot  Wasp  &  Hornet  Killer 

008845-00064 

Hot  Shot  Prof.  Strength  Flying  Insect  Killer  • 
Formula 

008845-00071 

Hot  Shot  Fly  &  Mosquito  Insect  Killer 

006845-00073 

Hot  Shot  Complete  Treatment  Bug  Killer  For- 
mula 251 

008845-00076 

Hot  Shot  Conplete  Treatment  Bug  Killer  Formu- 
la 231 

008845-00080 

Hot  Shot  Complete  Treatment  Bug  Kller-For- 
mula241 

008645-00086 

Hot  Shot  Roach  and  Ant  Killer  Formula  121 

009143-00067 

Liquid  Spray  Insecticide  250 

009688-00021 

Insecticide  tor  Flying  InsecU 

009754-00006 

Sunbugger  #6  Spray  Concentrate 

010258-00004 

Tigress  Insecticide  No.  4 

010292-00027 

Ventiscide  Flying  Insect  Killer 

010370-00006 

S8P-1382  Insecticirte  Spray  0.05  Synthetic  Pyr- 
athroid 

010370-00025 

Ford's  Commercial  Spray 

010370-00065 

Ford's  Dursban  4E  Insecticide 

010370-00069 

SBP  1382-3  E  C 

010370-00136 

Staffel's  Multl  Purpose  Spray 

010370-00243 

Lawn  &  Ornamental  Spray 

010370-00306 

Blanco  Zot  ZF  Wasp  Spray  Formula  2 

010370-00307 

Blanco  0.2  1  iquid  Insecticide  Spray 

010583-00011 

Professional  Strength  Boot-HiH  Quick  Kll  Resi- 
dential 

010583-00021 

Pyrethicide 

010806-00052 

Roach  &  Ant  Killer  II 

010807-00009 

Mr.  Misty  Flying  Insect  Killer 

010807-00011 

Misty  Sr  Flying  Insect  Killer 

010807-00012 

Misty,  Jr.  Flying  Insect  Killer 

010807-00013 

Misty  Aero  Insect  Patrol 

010807-00015 

Knight  Insect  Guard 

010807-00016 

Misty  Accur-Spray  Wasp  &  Hornet  Killer 

010807-00049 

Misty  Residual  &  Flying  Insect  Killer 

010807-00074 

Delete  Multipurpose  Spray  3% 

010807-00075 

Misty  Conquest 

010807-00077 

Misty  Sling-Shot  Wasp  and  Hornet  Killer 

010807-00079 

Misty  Residual  Contact  Spray 

010807-00082 

Misty  Control 

010807-00083 

Misty  Accur-Spray  II  Wasp  &  Hornet  Killer 

010807-00101 

Repco-Tox  Space  Spray  Insedksde 

010807-00107 

Fog  Kill  Oil  Base  Insectcide 

010607-00109 

Mosquito  &  Fly  Spray 

010807-00126 

Misty  Crack  &  CrevKe  Residual  Spray  with 
Oursban 

011289-00001 

Do  It  Yourself  Pest  Control 
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Table  2.—  Phase  2  Unsupported  Active  Ingredients  to  Be  Removed  From  Reregistration  List  C  and  Registrations  to 

Be  Canceued— Continued 


Case 
No 


Chemical  Name 


CAS  Registry 
no. 


Registration  no. 


011474-00009 
011474-00010 
011474-00023 
011474-00030 

011474-00040 
011556-00023 

011556-00099 
011715-00004 

011715-00016 
011715-00028 
011715-00040 
011715-00050 
011715-00056 

011715-00057 
011715-OOOSS 
011715-00059 
011715-00075 

011715-00088 
011715-00099 
011715-00104 

011715-00110 
011715-00158 
013799-00018 
019713-00038 
025030-00003 

033176-00004 
033176-00030 
033764-00002 
033764-00003 
033764-00004 
033955-00454 
033955-00527 
033955-00538 
034224-00014 
034911-00017 
034956-00008 
035054-00001 
036272-00015 
038664-00001 
038664-00003 
042057-00002 
042761-00005 
044400-00002 
044400-00003 
045385-00083 
045385-00089 
047000-00010 


Product  name 


Son-Bugger  #4 

Sun-Bugger  #2 

Sunbugger  099  Fogger  and  Contact  Spray 

Sungro    Sunbugger    Water    Base    Insecticide 
Spray 

Sungro  Reside  Du 

Co-Ral  (coumaphos)  Emutsrfiable  Livestoefc  In- 
sectictde 

Pro  Kill  Insecticide  Dip  for  Dogs 

Speer  Horrie  &  Garden  Insect  Spray  with  25% 
SPB-1382 

Speer  Formulation  Dwzinon  Bug  Killer 

Speer  Flea  Spray  for  Dogs  &  Cats 

Speer  Food  Plant  Pressunzed  Insect  Spray 

Speer  Moth  Proofar 

Speer  Aqueous  Pressurized  Spray  Professional 
Strength 

Speer  House  &  Garden  Insect  Spray 

Speer  Home  and  Garden  Pressurized  Sprav 

Speer  Aqueous  Pressurized  Spray 

Speer  Pyrethrotd  Concentrate  T-12/4  (Oil  Dilu- 
table) 

Speer  Fogger  and  Contact  Insadictde 

Magic  Guard  Ant  ft  Roach  KiHer 

Speer  Bee.  Wasp,  Hornet  A  Yellow  Jacket  Jet- 
Stream Kill 

Mug-A-Bug  Professional  Strength  Insecticide 

Magic  Guard  iwith  Rotenone  and  Pyrethnns 

Four  Paws  Rug-Bug  Killer 

Orexel  Parathion  8 

Red  Panther  Methyl  Parathion  4  Lb.  Eroulsifi- 
at>le  Corx^ntrata 

Airysol  Residual  Ant  and  Roach  Insecticide 

Wasp  a  Hornet  KiHer  Spray 

Plain  Wrap  House  &  Garden  Bug  Killer 

Plain  Wrap  Flying  Insect  Killer 

Plain  Wrap  Residual  Ant  ft  Roach  Insecticide 

AcnDe  Vegetation  Killer 

Acme  Pestroy  25%  Methoxychlor 

Acme  Wasp  and  Hornet  Jet  Spray 

Chemrite  CR-177  Dedrite 

Hi- Yield  Klll-A-Bug 

Gamma-Cide  Residual  Insecticide 

Term-Out  Kills  Termites  Roaches  Ants 

Mystic  Roach  and  Household  Insect  Spray  (aq) 

Arct^em  \nc.  Banish 

Banish  Residual  Insect  Spray 

Wasco  Brand  Water  Weed  KHIar 

Red  Panttwr  Diazinon  Lawn  ft  Garden 

Flyir>g  Insect  Killer 

House  ft  Garden  Insect  Killer 

Cerx>l  Home  Pest  Control 

C*noi  Space  ft  Contact  Spray 

2%  Maiathion  Backrubbar  Sokition 
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Table  2.—  Phase  2  Unsupported  Active  Ingredients  to  Be  Removed  From  Rereqistration  List  C  and  Registrations  to 

Be  Cancelled— Continued 


Case 
No 


Chemical  Name 


CAS  Registry 


Registratton  no. 


047000-00075 
047834-00013 
047834-00014 
047834-00017 
048211-00012 
048211-00072 
048211-00075 
048668-00001 
050591-00005 
051793-00001 
053719-00002 
055947-00091 

056644-00024 
056644-00071 
062811-00006 
003125  AL-84-0004 
054952  AR-80-0001 
054952  AR-60-0023 
054952  AR-ei-0009 
003125  AZ-79-0044 
003125  CA-77-0036 

011053  CA-79-01 13 

011053  CA-79-01 13 
008278  CA-81 -0035 
003125  CA-ei-0044 
059623  CA-61-0065 
003125  CA-82-0103 
003125  CA-82-0104 
003125  CA-84-01 92 
060368  CA-89-0035 
063232  CA-e9-0038 
054952  DE-81-0001 
054952  DE-ei-0013 
006720  FL-80-0006 
060182  FL-87-0017 
003125  QA-84-0004 
003125  ID-77-0006 
003125  ID-78-0001 
054952  ID-81-0037 
054952  LA-80-0002 
003125  LA-82-0028 
003125  MA-78-0002 
003125  ME-79-0006 
003125  MI-8&-0004 
054952  MO-79-0013 
054952  MS-60-0004 
003125  MS-84-0012 
00312S  NC-86-0005 
003125  NJ-86-0005 


Product  name 


CP1  House  &  Garden  Insect  Spray 

Heartland  Freeze  Brand  Wasp  +  Hornet  Spray 

Heartland  Freeze  Brand  Wasp  and  Hornet  ICdler 

Heaniand  Flea  &  Tick  KiHer  for  Dogs 

Stomp-Out  Prome-Con 

Kitten  &  Bear  Brand  Mosquito  Fog  Concentrate 

Kitten  &  Bear  Syntha-Fog  20 

PPP  Flea  and  Tick  Dip 

Dura  Dip 

Elite  House  A  Garden  Spray 

Bengal  Flea  Killer 

Zoecon  Do-lt-Yourself  Rose  and  Ornamental 
PestControl 

Security  Housetxjid  Insect  Killer 

Security  Brand  Nature-Gard 

Lightning  Ultra  House  and  Carpet  Spray 

Guthion2L 

Pramex  13.3%  Emulsifiable  Concentrate 

SBP-1382  4.22  Mineral  Oil  Spray 

SBP-1382  -  40  MF  "Z"  Oil  Base  Concentrate 

Chemagro  Oi-Syston  8 

Di-Syston  Liquid  Concentrate  Systemic  Insecti- 
cide 

Di-Syston  Liquid  Concentrate  Systemic  Insecti- 
cide 

Chemagro  Di-Syston  8 

SoiMrin  Concentrate  SBP  1382 

Chemagro  Di-Syston  8 

Dow  Dursban  4  E  Emulsifiable  Insecticide 

Meta-Systox-R  Spray  Concentrate 

Meta-Systox-R  Spray  Concentrate 

Chemagro  Di-Syston  8 

MetasystoK-R  Spray  Concentrate 

Metasystox-R  Spray  Concentrate, 

SBP-1382  -  40  MF  "Z"  Oil  Base  Concentrate 

SBP-1382  4.22  MF  Formula  1  Mineral  OH  Spray 

(No  product  name) 

Resmethrin  EC  26  Insect  Spray 

Guthion2L 

Meta-Systox-R  Spray  Concentrate 

Meta-Systox-R  Spray  Concentrate 

Pramex  13.3%  Emulsifiat>le  Concentrate 

Pramex  13.3%  Emulsifiable  Concentrate 

Guthion2L 

Guthion2S 

Guthion2S 

MetasysloK-R  Spray  Concentrate 

Pramex  13.3%  Emulsifiable  Concentrate 

Pramex  13.3%  EmuMflable  Concentrate 

Gulhion2L 

Chemagro  Di-Syston  8 

Quthion2S 


Federal  Register  /  Vol.  56,  No.  193  /  Friday.  October  4.  1991  /  Notices                       5M51 

TABtE  Z—  Phase  2  Unsupported  Active  iNQnEoiCNTS  to  Be  Removed  From  Rereqistratkx  LrsT  C  and  Registrations  to 

Be  Cancelled— Continued 

Cms 
No 

Chemicai  Name 

CASRagMry 
na 

Registration  na 

ProAid  nama 

003125  NM-79-002S 
003125  NV-77-0014 

Meta-Sy«tox.R  Spray  Concantiata 

003125  OH-81-001S 

GuttMon2S 

003125  OH-e9-0004 

Metasystox-R  Spray  Concentrate 

003125  OB-77-0019 
003125  OR-77-0067 

Meta-Systox-R  Spray  Concantrata 
Mata-Systox-R  Spray  Concantrata 

000802  OR-78-0027 
064952  OR-7S-0059 

MiHar't  Moaquitocida  700 

Pramax  (R)  13.3%  Emulsifiabia  Concentrate 

003125  OR-79-0067 
003125  Ofl-80-0071 
003125  OR-80-0079 
003125  OR-84-0032 

Meta-Systox-R  Spray  Concentrate 
Meta-Systox-R  Spray  Concentrate 
Meta-Systox-R  Spray  Concentrate 
Chemagro  Di-Syston  8 

; 

003125  OR-89-0004 
054962  SC-82-0019 

Malatyttox-R  Spray  Concentrate 
Pramax(R)  13.3%  Emulstfiabie  Concentrate 

003125  SC-82-0021 

Quthion2L 

003125  TX-80-0024 
054952  TX-flO-0040 
054952  TX-e2-0008 

Meta-Systox-R  Spray  Concantrata 

SBP-1382  -  40  MF  -r  0«  Base  Concentrate 

S8P-1382  4.22  MF  Formuta  1  Mineral  Oil  Spray 

003125  TX-84-0005 

QulNon2L 

003125  TX-eS-OOO? 
003125  WA-77-0014 
003125  WA-77-0058 

Chemagro  Di-Syston  a 
Meta-Systox-R  Spray  ConosntaM 
Meta-Systox-R  Spray  ConcenkMa 

* 

003125  WA-ao-ooee 

003125  WA-80-0077 

MeU-Systox-R  Spray  Concantrata 

054952  WA-80-00B0 

Pramax  13.3%  Emutslfiabte  Concentrate 

003125  WA-84-0036 

Chemagro  Di-Syston  8 

■ 

003125  WA-6&-0003 

Meta-Systox-R  Spray  Concentrate 

003125  WY-87-0004 

Chemagro  Di-Syslon  8 

3020 

Ha»(i 

IT  aromatic  naphtha 

64742-M-« 

000070-00067 
000070-00142 
000070-00161 

Ki»-Ko  Mange  Cure 

KiU-Ko  Thinrtan  EmulsHial>le  Inaectiade 

KiR-Ko  Tnhaccn  Saver  No.2 

KM  Ko  Lindane  Concentrate 

i 

000070-00163 

000070-00180 

000070-00232 

Rigo  Duraban  2EC  Liquid  Insecticide 

000070-00273 

Zindane  Mulli-Purpoee  Spray 

000655-00588 

Prentox  Plant  A  Turt  Insectidda 

001386-00594 

Unico  Thiodan  3  tC 

006720-00168 

SMCPAMInEM^ 

008123-00033 

Outdoor  Insectictde  (hiHs  R«s«tam  Mosqiitoea. 
Fhm 

010807-00073 

Misty  Weed  We^)on 

010807-00144 

Ex-It  Emulsifiabta  Concentrate 

010807-00146 

Weed-A-Oidn  Concentrate 

010827-00047 
028293-00119 
038664-00005 
038664-00006 
044215-00138 
051873-00015 

Fomwla  125 

Unicom  Malathion 

Archem  Inc  Wasp  &  Hornet  Killer 

DeadVeg 

OOVP  Technical  50%  Oil  Concentrate 

Tobacco  States  Brand  Six  X  Tobacco  Spray 

1 

051873-00016 

Tobacco  States  Brand  Six  X  Tottarco  Spray 
No.  2Fomkjla 

j04i 
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Cas* 
No 


3020 


1991 


ChtffMCttI  NwM 


Xylene 


UMI 


cas  Registry 
no. 

Regntratlon  no. 

Productnam* 

OaiATS-OOOIS 

Baird't  Malathion  5  Lb.  Emultiliat)!*  Concwv 

1330-20-7 

000059-00123 

Kil-A-Mite 

000100-00567 

Oba-Getgy  Methidathion  SOS 

000402-00118 

Scorch 

000432-00740 

Goklcrast  DuWK  1 

000572-00145 

000602-00036 

Purina  Poultry  k«s«cticide 

000602-00046 

Purina  Malathion  Spray  (Premium  Grade) 

000769-00218 

Grain  Protection  Spray 

001421-00128 

Hoch  30%  Malathion  m  01 

• 

001769-00258 

National  Chemaeerch  t-So-Sect 

003342-000S1 

Tiger  Brand  Malathion 

003468-00036 

Water  Weed  KiHer 

004691-00092 

Screw  Worm  and  Ear  Tick  Spray 

005481-00276 

Royal  Brand  Beetle  Buster 

005481-00412 

Phosdrin  4EC  Inaecticida. 

005535-00073 

Ore  Well  Organic  Insecticide 

005535-00075 

Qro-Wetl  25%  Methoxychlor 

005602-00058 

Hub  States  Oursban  4E  EmuWfiabla  Insecticide 

005602-00097 

Hub  States  Oi-Tox  E 

005602-00151 

a  Tox  Plus 

005887-00079 

Black  Leaf  25%  Melhoxychtor 

005905-00404 

Helena  Methochlor  3  E.C.  Insecticide 

005905-00405 

Helena  Methoxychkx  2  EC.  InaectKide 

006175-00015 

Benzyt-OexL 

006175-00022 

Benzyl-Oex 

006720-00371 

Superior  Dursban  4E  Emulsifiable  Concentrate 

006720-00372 

Superior  Duraban  2E 

006720-00373 

Superior  Turlban  2E 

006720-00465 

Pratt  Vegetatkm  Killer  (containing  Pramitol) 

006720-00477 

Malathion  2.Methoxychkx  2  EC 

006720-00502 

Science  25%  Methoxychlor  Spray 

006959-00026 

Triple  Actton  Knock  Down  Quick  Kin  Res  Kill 
Pre.  Grade 

007122-00041 

Guardian  Undane  WE  20%  (product  No.  6102) 

007122-00070 

Guardian  Roban  ResMual  InsectKMe 

007234-00040 

Forban  4  Emulsifiable  Insectickle  Concentrate 

007234-00086 

Crown  OZ-25  Insectkade 

007234-00136 

Methoxychkx  EM-2  Emulsifiable  Concentrate 

008590-00228 

Agway  Malattvon  Insect  Spray 

008590-00457 

Agway  Thkxtan  3E 

010107-00009 

Cythion  57%  Premium  Grade  Malathkxi  Grain 
Protection 

010370-00033 

Foamspray  Products  57%  Malathton  Emulsifi- 
able  Concentre 

010370-00052 

Diazinon  AG500  lnsectk:kto 

010370-00068 

S7%Malathk)n 

010370-00260 

Methoxychlor  EM-2  Emulsifiable  Concentrate 

010827-00038 

Formula  57  FM 

010627-00044 

Methox-Sol  EmuWfi«ble  Concentrate 

010827-00051 

Prom-I-Sol 

011037-00011 

Hacienda  Malathnn  50% 
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Table  2.—  Phase  2  Unsupported  Active  Ingredients  to  Be  Re**oved  From  Rereqistration  List  C  and  Registrations  to 

Be  Cancelled— Continued 


OlM 

No 


Chamical  Nama 


CASRagMy 


RagMratton  no. 


011037-00013 
011566-00048 
011715-00106 
014775-OOOie 
014776-00022 
014775-00026 
033966-00627 
034062-00016 
034704-00639 
034704-00670 
037425-00009 
042057-00100 
042761-00016 
-  042761-00066 
042761-00060 
042761-00104 
044215-40011 
044215-00018 
044216-00026 
044215^)0048 
044216-00136 
044215-00137 
044215-00147 
040074-00003 

050383-00014 
051703-00006 
051793-00073 
061873-00014 

05246fr-00002 

066146-00034 

066146-00037 

062719-00010 

062719-00016 

063823-00001 

010964  CA-76-0221 

057717  CA-79-0076 

000464  CA-60-0009 

006481  CA-OO-0160 

034704  CA-awOOOl 

006481  CA-81-0003 

010964  CA-<3-0012 

010964  CA-e3-0017 

010964  CA-83-0017 

005481  CA-86-0063 

005481  CA-86-0073 

000100  R.-77-O016 

000100  FL-78-0058 

FL-91-0002 

06321&Ht-n-0000 

000100  ME-77-O001 


Pfoduct  nafna 


Hacianda  Diazinon  tnaact  Spray 

Lyaolf  Pour-On  tor  Uoa  aitd  Horn  Riaa 

Spaar  Vapona  wHh  Baygon  On»Shol  Poggw 

OlBzlnon  AG60  tnaacHcUa 

Aagrow  Thiralhrin  2  46046 

Aagrow  TNodan  2  Em«Mva 

Acma  Paairoy  25%  MattKwycNor 

Tobacco  Stataa  Brand  57%  Malattwn  Emula. 

Otzon  4  S  tnaactidda 

Matftoxychlor  26  EC 

Adamt  Raa  and  Tick  Op 

Duratan(R)  Inaadiclda 

MuM  -  Purpoaa  Emulaffiabia  Malamion 

Parathlon  «b.  E.C 

N^wfyr  rwuNon  /A  VU 

SnMh-Oougiaw  OwiineK  Inaactada  AG600 

Nabcon  Na  7-M  Malathloa  9m  Ow  InaacWda 

Aidex  M««««yeMar  K 

Aldax  2%  Maiatttion 

EtMorME 

DOVP  60%  EwuHWabU  Concamrala 

DOVP  4  t>.  Emulstfiabla  Concanlrata 

AquaM  Waad  Sa«van(  No.  5-X 

MkMn  MA-2  MatfKMycMor  Emutsifiabta  Solu- 
■on 

WNaon  MaMtiion  60%  ktsaa  S^r^ 

EMaRaaMrtlMO^M 

EMa  Maiathlon  60%  EX. 

Taaoo  Brand  50%  Malathion  Emulaion  Conoan 


MaiacWa  Concarftrata 

Lacco  Mala  Multton  6 

Oiazinon  AGSOO  maacticida 

OarataA* 

Moaquito  Poaging  Cowcanl>ala 

Malhoxyctitor  E-2 

Orlho  Obrom  8  EmuWva 

OibromOE 

Dow  Tanmadda  Concanlrata 

rnuaunn  4cv/  maacacxia 

Oxy  TNoauMan  2  EC  Inaadicida 

Shan  Phoadrtn  4  EC  EmuaMa  Cone 

CythnnSEC 

Diazinon  AG-4  InaacttcWa 

Oiazmon  AG  600  Inaacttdda 

Phoadrin4EC  liiaat  Btfcia 

Plicadrtn  4EC  Inaacticida 

Galgy  Oiazinon  AG  500 

Gatgy  Oiazinon  AG  600 

Phosdnn  4EC  tnaactidda. 

Galgy  Oiazinon  AG  600 

Qaigy  Oiazinon  AG  600 
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^JABLE  2.—  Phase  2  Unsupported  Active  Ingredients  to  Be  Removed  From  Reregistration  List  C  and  Registrations  to 

Be  Cancelled— Continued 


UMI 


Case 
No 

Owmical  Nanw 

CASRagisliy 
no. 

Ragistration  no. 

000100  ME-81-0003 

Gaigy  Diazinon  AG  500 

005905  NC-81-0037 

Atlas  Parathion  8-E  An  Emulsifiable  LiquK) 

034704  ND-79-0010 

Paralhion  B-E  Emulsifiable  Concentrate 

010107  NE-86-O014 

rVlTinon  AG  500 

002936  NV-78-0004 

Rad-Top  Mettiyl  Parattiion  5  Spray 

000100  OH-78-0002 

Geigy  Diazinon  AG  500 

000100  OK-79-0010 

Gaigy  Diazinon  AG  500 

002935  OR-80-0089 

Red-Top  Diazinon  4  Spray 

000359  OR-64-0009 

Mocap  Liquid  Nematocide  -  Insecticide 

034704  TX-76-0012 

Parathion  B-E  EmalaHiable  Concentrate 

000100  TX-83-0016 

D.Z.N.  Diazinon  AG  500 

002935  WA-76-0001 

Red-Top  Methyl  Parathion  5  Spray 

000359  WA-85-0007 

Mocap  Liquid  Nematocide  •  Insecticide 

000100  WV-78-0010 

Geigy  Diazinon  AG  500 

3024 

7575-62-4 

001964-00012 

New  South's  Phenolic  Detergent 

3024 

Di»o««um  2^-oxyl)i»(4-dodecyt)enzeo««u«oo«1«) 

5136-51-6 

001964-00012 

New  South's  Phenolic  Detergent 

3025 

B«n7ak1«»)yde 

100-52-7 

002205-00004 

BenzaMehyde  Technical  Grade 

3035 

p-tert-Butylphanol.  KKSum  saM 

5787-50-8 

003635-00210 
003835-00211 

Oxford  1220  Bactericidal  Detergent 
Oxford  1217 

3036 

2-6utoxyethanol 

111-76-2 

000788-00021 
001459-00027 

Oiiicfc  Death  2 

Acfc-Acfc  Residual  Insect  Spray 

- 

002098-00027 
006720-00160 
010395-00001 

EiTvira  Slayz  Residuat  Spray 

SMCP  Industrial  Roach  &  Ant  Spray 

Attack  A  Residual  Spray  for  Indust  and  Instit 
Use  with 

3037 
3040 

ChiorainineB 

127-52-6 
13347-42-7 

006132-00001 
000464-00348 

Rooto's  Scented  Bowl  Oeanar 
Dow  Dowicide  9  Germicide 

000541-00243 

Minlana-5 

000892-00026 

Qermotox  Disinfectant  Deodorant 

001964-00012 

New  South's  Phenolic  Detergent 

■ 

005590-00135 

Disinfeclant  Foam  Cleaner  for  Hospital  Use 
Germicidal 

005813-00027 

Pump  Strength  Pine-Sol  Spray  Cleaner 

3040 

4-Chloro-2<yc)opentylpri«fx>l.  KOum  tall 

53404-20-9 

000052-00206 

Germ  Warfare  Concentrated  Detergent  Genril- 
ride 

3042 

31366-97-9 

005197-00029 

Pine  17  Pine  Type  Disinfectant  Coef.  6 

3043 

4<>ikxo-2-phenylp»ianol 

(No  CAS  No.) 

005736-00041 
009167-00008 

Bactolnot) 
Dynapine  #5 

3043 
3044 

5-Chkxo-2-biphenvlo(.  sodium  salt 

10605-10-4 

010204-00001 
005736-00041 

Pineleen  Pine  Type  Disinfectant 
Bactotoob 

85-97-2 

009167-00008 

Dynapine  #5 

3049 

104-28-9 

003870-00004 

3050 

Coal  tar  nwjtral  oils 

65996-78-3 

000363-00007 
000363-00014 

038350-00001 

The  C-4  Brand  Zip  Phenolic  Disinfectant 

The  C-4  Brand  Black  Creosote  Coal  Tar  Solu- 
tion 

CraoHn  General  Purpoae  Disinfectant 

• 

045086-00001 

KrasoDipNo.  1 

3050 

Coal  lar  craosota 

8001-58-9 

000218-00132 
000218-00136 
000218-00609 
001022-00256 
001022-00406 

Creosote  Oil  24  C8 

Craoaola  Coal  Tw  Solulion 

CraoanlaOH 

Timpreg  Pak  Pol-Nu  Type 

aM«)man   Pol-Nu   15-15   Pania   Prasarvaava 
Graaaa 
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Cat* 
No 

Chemical  Nam*                                        CAS  RegisUy 

no. 

Registration  no. 

Product  name 

003008-00013 

Osmoplastic-F 

003008-0001S 

Osmoplastic  -  B 

003008-00051 

Patox  Pole  Treating  Bandage  1 

• 

003006-00056 
011554-00007 
011554-00008 

054774-00001 
055146-00020 
057344-00001 
057344-00005 

Osmoplastic-D  Wood  Preserving  Compound 

Columbia  Awpa  #1  Creoaola  OH  Dvfc  Amber 

Columbia    Creosote    Oil    Wood    Preservative 
Black 

Trenton  Creosote  Oil 

Lacco  Brand  A.W.P.A.  Creosote 

Creosote  Oil 

60/40  Creosote  Coal  Tar  Solution 

061468-00001 
061468-00002 
061468-00003 

061468-00004 

Coal  Tar  Creosote  (pressure  Apphcadorts) 
Koppers  Special  Oil  (non-Pressure  Application) 

(pressureApplicatiorw) 
Coal  Tar  Creoeole  (non-Praaaure  Appkcations) 

» 

061468-00005 
061470-00001 

Coal  Tar  Creosote  (general  Application) 
B-L  Coal  Tar  Creosote 

3053    ( 

i^ydohexanone 

108-94-1 

005887-00054 

Black  Leaf  Borer  Spray 

3057     < 

>thodicNorobenzene 

95-50-1 

001203-00025 

Foremost  4565  Bomrl  Cleaner 

! 

001421-00041 
001421-00077 

Bowl  Clearter 
Emulsion  Bowl  Cleaner 

3059    i 

!.2'-M«thylwtet)ts(4-cMoroph«noO 

97-23-4 

0023e2-UUU13 
002829-00027 
002829-00030 

ParidBomb 
SocciCuniphen#2713 
Socci  Cuniphen  #  2721 

002829-00035 
002829-00036 
002829-00113 

003090-00201 
006009-00008 
006081-00005 
011558-00060 
035951-00001 
039291-00001 

Soco  Cuniphen  #2762 

Socci  Cuniphen  #2778-1 

Cuniphen  2721 -C  Cationic  Fungistatic   rreat- 
ment  for  Text 

Sanitized  Brand  Syg  Bacteriostat 

ECCO  MP-2004 

Bol-Tabs  (R) 

Para-S  Bomb 

R.E.P-60 

041104-00002 

Mildew  Stop  Spray 

3059     S 

Sodium  2.2'-methylen«bis(4<Morophenate) 

10254-48-5 

003090-00166 

Sanitized  TP  for  Industrial  Use  Only 

3067     C 

)iphenylstibene  2-«thylhexanoate 

5035-58-5 

003090-00176 

Sanitized  TV/2  for  Industrial  Use  Only 

3068     i 

,3,5,6-Tetrachloro-4-(m6thylsulfonyt)pyndine 

13108-52-6 

000464-00353 

Oowicil  S-13  Antimicrobial  Agent 

3078     i 

-(4-lsopropyM-methyl-5K)xo-2-)niidazolin-2-yl)-nicotintcacNl 

81334-34-1 

000241-00295 
000241-00308 
000241-00336 

Arsenal  5-G  Herbicide 

Arsenal  Hertiicide  Manufacturing  Use  Product 

3079    i 

>utyl  3.4-dihydro-2,2-dimethyl-4-oxo-2H-pyrar>-6<artxwylate 

532-34-3 

000499-00059 

Whitmire's  Ticks-Off  Personal  Insect  Repellent 

3081     1 

Mbomyl  acetate 

125-12-2 

000334-00454 

Deo  Oust  P  Disvifectant  Deodorant  Cleaner 

3088     D 

Methylated  naphthalenes 

1321-94-4 

000004-00021 

000004-00123 

002491-00277 

005535-00092 
006123-00062 
045385-00075 

Rotosyn  Rotenone  Dust 

Bonide  Mosquito  Beater  Area  Mosquito  Pre- 
ventative 

Holiday    24%    Technical    Methoxychky-2-MH 
Emulsif  table 

Gro-Well  Borer  Killer 

Ornamental  Insecticide 

Cenol  Premium  Grade  50%  Malathion  Emulsifi- 
ableConcentr 
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Table  2.—  Phase  2  Unsupported  Acttve  Ingreoients  to  Be  Removed  From  Rereqistration  Ljst  C  and  Registrations  to 

Be  Cancelled— Continued 


CaM 
No 


3080 


3083 


3096 


3101 
3104 
3104 

3109 


3110 


3113 


3117 
3118 


3118 


3121 


3121 
3121 


3129 

3133 

3134 
3135 


Chaniical  Nanw 


M6ltiy4ono  cNonds 


<»g  Mrthy)  t-i>yNhyt)wmwml>>i 


2-M«thy«-54iitroimidazole-1-etfwnol 


NuiNiiycJi)  sultelii 

Cam^taroi 

Camphor 

Tctrachlofoothylooa 


2-'Phenytothyl  propionata 


Pmetard 


Dehydroabietylamine  -  ath^ona  cwda 
IsooctytphaiioKypolyePWKyaltiafiol 


Nonytphenoxypotyethoxyethanol 


Potyoxyethylene  scrtiitol.  mixed  ettiar  eslar  o> 


Polymyamyteiie  sortsitot  oteate-laurate 
Pdyoxydhyteoa  sorbitan  moooo^eate 

SoMroaida 

Skychnina  sutiale 

Suttacetamide 
A/-(2-QuinoxaUnyt)suHantlamide 


CASRagiatiy 

Ragntration  no. 

7S-09-2 

000499-00131 

009143-00014 

011694-00052 

70017-56-0 

002829-00122 

002829-00124 

443-48-1 

001706-00167 

008818-00004 

010349-00031 

1405-10-3 

000622-00037 

8008-51-3 

001394-00037 

76-22-2 

000397-00006 

003870-00002 

127-18-4 

000499-00131 

001421-00157 

009143-00014 

011694-00052 

122-70-3 

005887-00142 

036488-00019 

051934-00001 

8002-09-3 

000691-00174 

000891-00176 

003870-00002 

004823-00015 

008123-00011 

51344-62-8 

000861-00082 

9004-67-9 

003635-00115 

007401-00010 

9016-45-9 

003635-00125 

005738-00003 

(No  CAS  No.) 

000228-00247 

004816-00335 

006720-00375 

53486-71-0 

005440-00031 

9005-65-6 

004758-00029 

* 

004758-00134 

507-60-8 

004941-00001 

006720-00314 

«M1-3 

000814-00006 

000814-00011 

144-60-9 

000622-00037 

59-40-5 

000995-00041 

002006-00043 

002006-00048 

002393-00145 

002393-00149 

002393-00166 

Product  nama 


WtiHiTiire's  Waap  Stopper  for  Wasps 

CoMkiH  Wasp  artd  Horr>et  Long  Range  Jet 
Spray 

Dymon  SiMt)  Waap  &  Hornet  Spray 

Vinyzene  Atv-129 

Ourotex-129 

Nakx)  3WT-138  Anaerobic  Microorganism  Con- 
trol Ct>emical 

Metrormjazote 

Roban  3999 

Mitox  Liquid 

Bee  Brand  Insactiddal  Shampoo 

Steri-Dri  Fumigant 

Ole  Time  Woodsman  Liquid  Fly  Dope 

Whitmire's  Wasp  Stopper  for  Wasps 

Mid   South   Thermal    Fog    Spray   with    DdVP 
Ready  To  Uaa 

CokJkiD  Wasp  and  Hornet  Long  Range  Jet 
Spray 

Dymon  SWH  Waap  &  Hornet  Spray 

Bladt  Leaf  Japanese  Beetle  Flora  Lure 

Ringer  Japanese  Beetle  Bait  (floral  Uira) 

ElKsco  Double-Lure  Japanese  Beetle  Bait 

Yvmor  302  Pine  Oil 

YamKX  302W  Pine  Oil 

Ole  Time  Woodsman  Liquid  Fly  Dope 

Pine  Oil  Diainfectant  Phenol  Coefficient  7 

Pine  Odor  Disinfectant 

SparWe  Emulsion  Bowl  Cleaner 

Oxford    D'    Germ    Disinfectant    Toilet    Uhnal 
Cleaner 

Ferti-Lome  Malathion  Garden  Spray 

Oxford  IX-91  lodophor  Concentrate 

lodet  Bactericidal  Liquid  Detergent 

Good-Way  Pyrethrin  Concentrate 

Pyrenone  Industrial  Spray  Emulsifiable  Concen- 
trate 

Omnicide  N-T-X  Concentrate 

Concentrated  Insecticide  X  10-1 

HoNday  Lustre  Shampoo 

Holiday  Concentrated  Shampoo  for  Dogs  and 
Cats 

Rat-Nip 

AFC  Red  Squill  Powder 

Force's  Poison  Peanuts 

Force's  Mole  KiHar 

Mitox  Liquid 

Ratorex  with  Prolin 

Good-Way  Prolin  Anticoagulant  Rodenticide  Rat 
and  Mouse 

Good-Way  Prolin  Rat  and  Mouse  Killer 

Hopkins  Prolin  Pellets  Rat  and  Mouse  Killer 

Hopkins  Prolin  AntKoagulant  Corxsentrate 

Hopkins  Warfarin  Plus  Sulfa  0  Pellets 
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Table  2.—  Phase  2  Unsupported  Active  Ingredients  to  Be  Removed  From  Rereqistration  List  C  and  Registrations  To 

Be  Cancelled— Continued 

CaM 
No 

Chemical  Name 

CASRegiatiy 
no. 

Registration  rto. 

Product  name 

002393-00363 

Hopkins  Prolin  PeHeled  Rat  BaH 

. 

002724-00154 

StartMT  Smax  Rat  and  Mouse  Bait  Station 

002724-00445 
003487-00019 
005667-00030 
006720-00333 
006720-00345 
007276-00001 
007276-00006 

R  B.  #2  KHIs  Rats  and  Mice 

Eaoles-7  Rat  Bait 

Pelletizad  Wart  with  ProVn 

A.F.C  Prolin  Rat  Bait  Ready-To4Jsa 

Superior  W.  W.  42  Rat «  Mouse  Poison 

New  RMC  Bait  KiHs  Rats/mice  with  Protin 

Rmc  Solutile  Prolin  KiNs  Rats  and  Mice 

007276-00011 
007276-00014 

007276-00016 

Rmc  Super  Bar 

RMC  (tidbit  Form)  Rortent  Bait  KiHs  ^ats  and 
Mice 

RMC  Rodent  Bait  Meat  (bits  Form) 

1 

• 

007276-00017 
007455-00012 
010370-00120 
012455-00015 
017975-00001 

RMC  Meat  Bait 

Supersweet  Rodent  Rid  contains  Proline 

Staffel's  Flats-N-Mice  BaH 

Fmal  Rat  and  Mouse  Bait  PeHeted 

Dean's  Rat  and  Mouse  Bait 

066176-00001 

Nu-Bro  Rat  A  Tac 

3139 

rerptneols  ( unspec. ) 

96-55-5 

000334-00025 
000334-00132 
000334-00454 
001043-00046 
001769-00194 

004026-00005 
008047-00001 
010693-00004 

G-822  Mintane  Disinfectant 
Hy-Pine  7  Disinfectant 

Enviroquat 

National  Chemsearch  Sanapherte  Disinfectant 
(>jef  5 

Hiotrol  Sanitizer 

Poly  Mint 

Flo  Kern  Mint  Disinfectant 

3139    ' 

rurpentine 

6006-64-2 

017868-00001 

Rover's  Mange  Medicine  for  Dogs 

3140    ' 

retracaine  hydrochloride 

136-47-0 

000622-00037 

Mitox  Liquid 

3142 

2-<2-Buto)(yethoxy)ethyl  thtocyanate 

112-56-1 

000004-00123 

000475-00156 
006720-00015 

Bonide  Mosquito  Boater  Area  Mosquito  Pre- 
ventative 

Black  Flag  insect  Spray 

M/l  Concentrate 

006720-00065 
006720-00352 
006959-00020 

SMCP  Outdoor  Fog  Insecticide 
Superior  Econofog  #28  ML 
Fog-Tox 

034704-00580 
041715-00015 
04421S-00012 

Hopkins  Horse  A  Stable  Insectickle 
Fum  Kill  Fog  Oil  Concentrate 
Thermal  Fogging  Cone  No  10 

3145    1 

rhs(2-hydroxyethyl)amin« 

■ 

102-71-6 

000499-00336 
001683-00025 
001683-00026 
007401-00264 

Pet  Talk  Flea  &  Tick  Foam  Shampoo 

Lemonee  -  8  -  Disinfectant 

Winta-Dis  Diamfecian. 

Ferti-Lome   Tender   Leaf   Qreen-Houee   Plant 
Spray 

3145    " 

rriemanolamine  oleate 

2717-15-9 

000655-00688 

001452-00003 

Prentox  Cube  Flea  &  Tick  Dip 
HitoDip 

3150 

Eater  gum 

(No  CAS  No.) 

002158-00002 

3150    1 

Sanadian  balsam 

8007-47-4 

003870-00004 

• 

-J* 

5M58 
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IV.  loMfH  to  Remov*  Ingredienls 

Unsupported  During  Phase  Three  from 
Reregistratiod  Lists  B  and  C  and  to 
Cancel  Active  Registrations  Containing 
these  IngrecHents 

Of  the  nine  List  B  active  ingredients 
not  supported  in  Phase  Three,  all  still 
have  ciffrefltly  registered  products.  Of 
the  10  List  C  active  ingredients  not 
supported  in  Phase  Three,  all  still  harve 
currently  registered  products.  These 
active  ingredients  and  all  associated 
registrations  no  longer  being  supported 
for  reregistration  because  of  a  failure  to 
comply  with  requirements  in  Phase 
Three  are  listed  in  Table  3.  The  EPA- 


•ssigned  company  nomber  for  each 
registrant  appears  to  the  left  of  each 
product  name  entry  as  the  first  element 
in  each  section  3  registration  number  or 
as  a  separate  entry  preceding  each 
section  24(c)  registration  number.  The 
names  and  addresses  of  these 
registrants  appear  in  Table  4  elsewhere 
in  this  notice. 

Ninety  days  after  publication  of  this 
notice  the  ingredients  in  Table  3  will  be 
removed  from  Lists  B  and  C  and  all 
associated  registrations  will  be 
cancelled  unless  within  that  period 
someone  takes  advantage  of  the  process 
set  forth  in  section  4(d)(5)  of  FIFRA  and 


described  in  Unit  V  of  this  document  for 
preserving  these  registrations.  Such 
support  may  not  come  from  registrants 
who  were  responsible  for  submissioa  of 
the  original  Phase  Three  response. 
However,  commitments  to  support 
reregistration  will  be  accepted  from 
registrants  who  previously  maintained  a 
valid  generic  data  exemption  for  their 
products,  or  other  parties  who  acquire 
the  rights  to  the  affected  registrations. 
The  following  Table  3  identifies  the 
Phase  Three  unsupported  active 
ingredients  to  be  removed  from 
Reregistration  Lists  B  and  C  and  those 
registrations  which  will  be  cancelled. 


Table  3.—  Phase  3  Unsupported  Active  Ingredients  to  Be  Removed  From  Reregistration  List  B  and  C  and 

Registrationsto  Be  Cancelled 


Case 

No' 


2050 
2115 

2190 
2200 


2240 


2320 
2395 


Chemical  Name 


BIphenyt 

Oiethanolamine  4-chtorop^le^oxyacetate 

Sodium  4,fr<initr&o-cre8ylate 


2.4-Oin(tro-e-octyl*        phenyl       crotonate, 
octyTphenyt  crotonate  and 


2.6-dinitro-4- 


2395 


Ethylene  dkshlonde 


Mo««oaodium2.2--3wtliy«anabe(3.4.i 
Octytemmonium 


CAS  Registry 
na 


Registration  na 


82-62-4 

53404-23-2 

2312-76-7 
39300-45-3 


m 


Dodecytamnonium  i 


2460    Taitiafv  tMitylamine  pyrtdinethid-l -oxide 


107-06-2 


5736-15-2 
637»-37-9 


93404^47-0 


33079-06-2 


005412-00005 
005481-00142 
005481-00186 
000279-01853 
063936  AZ-90-0005 
000279  WA-86-0007 
000004-00126 

000707-00053 
000707-00071 
000707-00093 
000707-00095 
000629-00230 
000669-00136 
007401-00060 
007401-00127 
033955-00401 
042057-00013 
000821-00003 
007401-00082 
058866-00007 

030573-00004 
001769-00113 
002853-00007 

005535-00025 
005887-00017 
005887-00047 
006720-00437 
001769-00113 
002653-00007 

005535-00025 
005667-00017 
00^111^)0047 
006720-00437 
001256-00991 


Product  name 


No.38  CItnjs  Pads-Biphenyl  Treated 
AIco  Tomato  Fk  Concentrate 
AIco  Tomato  Hold 
Elgetol  Fungicide  &  Apple  Thinner 
Elgetol  Fungicide  &  Apple  Thinner 
Elgetol  Fungicide  &  Apple  Thinner 
Bonide  Flower-Vegetable  4-ln-1  Spray 

Karathane  WD 

Karathane  Liquid  Concentrate 

Dikar-Fungidde-Mlticide 

Karathane  Technical 

Sa-50  Brand  Karathane  Fungicide  and  MHidde 

Green  Light  Rose  &  Flower  Dust 

Ferli-Lome  Universal  Garden  Spray 

Ferti  Lome  Comptete  Roae  SpMy 

Acme  Rose  Oust 

Morgro  Mildu-Cure 

Tri-X  Garment  Fumigant 

Fertt-Lome  Tree  Borer  Killer 

KXL  -  A  Comt)(nation  Year  Round  Spray-An  Insecti- 
cide Fungicide 

Hexalint  Liquid  Fungicide  for  Cotton 

CGK-79  Crab  Grass  Killer 

Stjf>er  Dal-E-Rad  Amine  Methanearsonate  for  DaHis 

Grass 
Qro-Well  Crabgrass  and  Broadleaf  Weed  Kiler 
Bladt  Leaf  Crat>grass  Killer 
Black  Leaf  Crab  Grass  Killer  Ready  To  Use 
Pratt  Crabgrass  &  Broadleaf  Weed  Killer 
CGK-79  Crab  Grass  Kller 

Super  Dal-E-Rad  Amine  Methanearsonate  tor  Daltis 
Grass 

Gn>-Welt  Crabgrass  ind  Braadleaf  Weed  Ki««r 

Black  Leaf  &abgrass  Kiler 

Blade  Leaf  Crab  Grass  Killer  Ready  To  Use        '  ' 

Pratt  Crabgrass  &  Broadleaf  Weed  Killer 

OmadineTBAO 
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Table  3.    Phase  3  Unsupported  Active  Ingredients  to  Be  Removed  From  Rereqistration  Ust  B  and  C  and 

Registrationsto  Be  Cancelled— Continued 

Caa* 
No' 

1                          Chemical  Name 

CAS  Registry 
na 

Registration  na 

Product  fiwiM 

020375-00027 

NCC«astal 

3003 

10%  CIS*) 

(No  CAS  No.) 

001838-00002 

Onyidds75% 

3003 

OaScyl*  dbnethyl  ammonium  chloride  '(as  in  fatty  acids  of 

6178»-77-3 

010468-00020 

UnraFraahUOOCallonie 

1 

j 

01046&^X)023 

Ultrafresh  300  00  Cationic 

■     ' 

1  . 

034688-00053 

Arquad2C 

3003 

AJkyr  trimethyl  ammonium  chloride  '(alkyl  as  In  fatty  arids  of 
soybean  oil) 

81790-41-* 

034688-00052 

ArqmdS 

3018 

P-Propanytaniaole 

104-48-1 

000270-00220 

Famam  Cai-Awey  indoor  Cat  RepeHenl 

000270-00221 

Famam  Dog-Away  Indoor  Dog  RepeRenI 

3027 

Ben 

eyi  bromoaceiata 

5437-45-8 

010445-00028 

Me(t>ac-35 

3061 

2.3:< 
he 

MJloturanosonic  acid,  sodium  salt 

52506-35-7 

035977-00001 

Atrinal  Plant  Growth  Regulator 

30fl7 

AK.I 

*)ha.-<Nitroethyl)ben2yl)ethylen«Jiamine.  potassium  saM 

53404-62-8 

010445-00029 
010445-00052 

Meta90lJ-26  bquid 

n-/oo  Micronocxie 

3069 

1,1.1 

•TricWoroethane 

71-55-8 

000499-00207 
004000-00094 
011623-00025 

Whitamire  Wasp  Stappw  H 
Rreant  Eradteator  Kills  FirswHS 
Strike! 

011694-00052 
03734-00003 
042389-00016 
044215-00139 
047006-00004 
056058-00001 
056716-00002 

Dynon  SWH  Waap  A  Homel  Spray 

Firaam  KiUer  and  Nest  Remover 

Rreant  Killer 

Gabriel  DDVP  90%  Cotwenfrale 

Ortik  Fireant  Killer  T 

Fireant  "OuicK  KT' 

Fireant  Killer 

3100 

2-Na 

phthol 

135-18-3 

008593-00001 

Arils  Scalex 

3132 

Sodhim  fluoride 

7681-48-4 

000070-00063 

KiN-KO  Roach  Powder 

001022-00256 

Timpreg  Pak  Pol-Nu  Type 

001258-00728 

Sodium  Fluoride  Powdered 

003008-00013 

Osmoplastic-F 

003008-00051     Patox  Pole  Treating  Bandi«a  1 

003008-00052    Patex-Ute 

003008-00053 

Adz-Pad 

. 

003008-00056 

Osmoplastlc-0  Wood  Preserving  Compound 

003442-00767 
006409-00002 

006720-00302 
006720-00310 
006720-Oa'WI 

Sodium  Flouride  Powder 

Original  Professional  Do  It  VourseU  Extarmmstor's 
Kit 

Sodium  Fluonde  40 

Fluo-Pyre  Roach  Powder 

Sodium  Fluoride  TMad  Blue 

045385-00018 

Chem-Tox  Watarbug  «  Roach  Kilar 

'Actiw*  IngradMots  (ram  Ust  B  ar*  idantified  with  case  numbers  In  ttte  2000  series:   those  from   Ust  C  wttti  case  numbers  In  the  3000  senaa. 

V.  Procedures  for  Preserving                        Hl-KA  does  not  specifically  allow                registrants  of  producU  listed  in  Table  3 

RegistratioDS  of  Unsupported                       registrants  who  failed  to  submit  aa              have  withdrawn  their  original 

^osro^'ifio*'                                                    adequate  Kiase  Two  response  to  cure          commitment  to  support  rereRistration. 

Sec 
proce 
the  re 
ingre< 
Rereg 
prese 
conta 

tion 

8S  f  0 

regii 
iient 
istra 
rvin( 
inui] 

4(dK5)  Of  FIFRA  defines  a             ^fto 
r  preventing  the  removal  fix>m       final  oppor 
rtration  process  of  active               registratior 
8  originally  unsupported  in            rommitmer 
tion  Phase  Twa  and  for                reregistratt 
\  the  registration  of  products             ePA  con 
{ such  ingredients.  Although          during  Phai 

ency  at  this  ti 
allow  such  re 
tunity  to  retai 
18  by  Tiow  sup 
it  to  support  t 
on  of  their  pn 
aiders  a  lack  ( 
je  Three  to  m 

me.  the  EPA  has     I 
gistrants  one 
n  their                     j 
plying  a                  , 
he                           . 
M&cts.                     1 
)f  response              j 
ean  that 

-lowever,  unlike  failure  to  submit  Hiase 
rwo  responses,  EPA  is  not  offering 
mother  opportunity  to  cxurent 
egiatrants  who  were  responsible  for 
Bbmission  of  the  original  PifA&e  Three 
e^xmsa  to  retain  their  registrations. 
however,  these  registrations  may  be 

50460 
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transferred  to  potential  data-supporters 
during  the  90-day  comment  period. 

Anyone  who  wishes  to  support  an 
active  ingredient  proposed  for  delisting 
in  this  notice  must: 

1.  Within  90  days  of  publication  of  this 
notice,  obtain  the  rights  to  a  product 
listed  in  Table  2  or  3— i.e..  with  the 
agreement  of  the  current  registrant, 
submit  to  EPA  in  conformance  with  40 
CFR  152.135,  an  application  for  a 
transfer  of  an  existing  active 
registration.  The  registrant  will  be 
required  to  complete  steps  2  and  3  listed 
below. 

2.  Within  90  days  of  publication  of  this 
notice,  provide  to  EPA  the  information 
listed  in  FIFRA  section  4(d)(2)  entitled 
"Notice  of  Intent  to  Seek  or  Not  to  Seek 
Reregistration". 

3.  Within  150  days  of  publication  of 
this  notice,  comply  with  the  provisions 
of  section  4(d)(3),  entitled  "Missing  or 
Inadequate  Data",  and  with  those  of 
section  4(e)(1)  entitled  "Information 
About  Studies".  The  registrant  must  also 
pay  any  fee  prescribed  by  subsection 
4(i)(l). 

Anyone  contemplating  a  commitment 
to  support  an  ingredient  listed  in  Tables 
2  or  3  should  consider  carefully  the  full 
range  of  responsibilities  involved  in 
supporting  an  ingredient  through 
reregistration.  All  gaps  in  the  supporting 
data  base  must  eventually  be  filled  on  a 
strict  schedule  and  subject  to  EPA 
monitoring  of  progress. 

Guidance  and  forms  for  Phase  Two 
responses  and  payments  of  the 
reregistration  fees  may  be  obtained  from 
the  EPA  contact  person  listed  near  the 
beginning  of  this  notice.  Small 
businesses  and  certain  other  registrants 
may  be  eligible  for  waivers  of 
reregistration  fees.  In  general,  because 
of  the  variability  and  potential 
complexity  of  the  reregistration  process, 
anyone  considering  supporting  one  of 
these  ingredients  is  strongly  advised  to 
discuss  the  circumstances  of  the 
individual  case  with  the  EPA  before 
making  a  formal  commitment. 

Ninety  days  after  publication  of  this 
notice,  any  active  ingredients  listed  in 
Tables  2  and  3  for  which  the  above 
procedure  is  not  satisfactorily  under 
way  will  be  removed  from  their 
respective  Reregistration  Lists,  and  all 
registrations  containing  those 
ingredients  will  be  cancelled  by  order 
and  without  hearing.  If  the  requirements 
in  Unit  V.l,  2,  and  3  of  this  notice  are  not 
satisfied  within  the  specified 
timeframes,  any  affected  ingredient  will 
also  be  removed  from  Reregistration  List 
B  or  C,  and  all  registrations  containing  it 
will  be  cancelled. 


The  names  and  addresses  of  these 
registrants,  in  order  of  company  number, 
appear  in  the  following  Table  4: 

Table  4.— Registrants  of  Products 
containing  active  ingredients  to  be 
Removed  from  Reregistration  List 
C 


Table  4.— Registrants  of  Products 
containing  Active  Ingredients  to  be 
Removed  from  Reregistration  List 
C— Continued 


EPA 

Company 

No. 


Registrant  Name  and  Address 


000004 

000052 

000059 

000070 
000100 
000192 
000211 
000218 

000228 
000241 

000270 
000275 

000279 
000334 

000359 

000363 

000397 
000402 
000407 
000421 

000432 
000464 

000475 
000478 
000499 

000506 
000541 


Bonide   Products    Inc.,   2   Wua   Ave.. 

Yorkville.  NY  13495. 
W.  Ctwnical  Products,  Inc.,  W.  Pene- 
tone  Corp.,  74  Hudson  Ave..  Tenafly. 
NJ  07670 
Coopers  Animal  Health  Inc.,  1201  Doug- 
las Ave.  Kansas  aty.  KS  66103. 
Wilbur-Elhs  Co.,  Box  16458,  Fresno,  CA 

93755. 
Ciba-Geigy  Corp..  Box  18300.  Greens- 
boro, NC  27419. 
Dexol  Industries,  1450  W  228th  St,  Tor- 
rance, CA  90501. 
Central    Solutions,    Inc.,    Box    15276. 

Kansas  Qty,  KS  66115. 
Allied  Chemical  Corp.,  Tar  Products,  Co- 
lumtM  Rd.  &  Park  Ave.,  Morristown, 
NJ  07960. 
RIverdale  Chemical  Co.,  425  W.  194th 

SL,  Glenwood,  IL  60425. 
American  Cyanamid  Co..  Agri  Research 
Div  -  U.S.  Regulatory  Affairs,  Box  400. 
Princeton,  NJ  08543. 
Famam  Companies  Inc.,  301  W.  Ostwm 

Rd.,  Phoenix,  AZ  85067. 
A«*ott    Latwratories,    Dr.    Joseph    C. 
White    Director.    Regulatory    Affairs, 
14th  A  Sheridan  Rd.,  North  Chicago, 
IL  60064. 
Fmc  Corp.,   Product  Registration  Acg. 
2000  Market  Street  Philadelphia,  PA 
19103. 
Dr.  Kyle  H.  Sibinovic  of  Shaldra  Biotest 
Inc..   Agent   For   Hysan  Corp.   (lara 
ofc).   Box   2610.   W   Bethesda.   MD 
20817. 
Rhone-Poulenc  Inc.  Agrochemical  Divi- 
sion. 2  T.  W.  Alexander  Drive  Box 
12014,  Research  Triangle  PaiK  NC 
27709. 
Coopers  Creek  Chemical  Corp.,  W/S 
River  Rd..  West  Conshohocken,  PA 
19428. 
Noble  Pine  Prods  Co.,  Box  41  Centuck 

Station.  Yonkers.  NY  10710. 
Hill  Mfg.  Co..  Inc..  1500  Jonesboro  Rd 

SE.  Atlanta.  GA  30315. 
Imperial  Inc..  Box  98,  Shenandoah,  lA 

51601. 
J.F.    Daley    International.    Ltd.,    d/b/a 
James    Varley    &    Sons.    Inc..    Box 
13897,  St  Louis,  MO  63147. 
Roussel  Bio  Corp..  170  Boaver  Brook 

Rd.,  Lincoln  Park,  f^  07035. 
The  Dow  Chemical  Co.,  Reg.  Compli- 
ance /  Health  &  Environmental.  1803 
BuiWing,  Midland.  Ml  48674. 
Boyle-Midway  Household  Products,  Inc.. 
1655  Valley  Rd.  Wayne.  NJ  07016. 
Realex.    Box    15842,    St    Louis.    MO 

63114. 
Whitmire   Research   Laboratories.   Inc., 
3568  Tree  Ct  Industrial  Blvd.  St  Louts, 
MO  63122. 
Regwest  Co.,   Agent   For   Walco-Link 
Co.,  Box  2220,  Greeley,  CO  80632. 
Puritan/Churchill    Chemical    Co..    916 
Ashby    Street    N.W..    Atlanta.    GA 
30318. 


EPA 

Company 

No. 


Registrant  Name  and  Address 


000572 
000602 
000622 
000644 
000655 

000690 
000707 

000769 

000777 
000788 
000802 
000814 
000821 
000829 
000861 
000869 
000875 
000891 
000892 
000901 
000995 
001016 

001021 

001022 

001043 

001203 
001258 
001270 
001386 

001394 
001421 

001452 


Rockland  Corp.,  686  Passaic  Ave.  Box 

809.  West  CaMweU,  NJ  07007. 
Purina  Mills.  Inc..  Box  66812.  St  Louis. 

MO  63166. 
Smithkline  Beecham  Animal  Health,  Box 

971039,  Miami,  FL  33197. 
Exxon  Co.,  U.S.A.,  Box  2180,  Houston. 

TX  77252. 
Prentiss  Drug  &  Cherracal  Co.  Inc..  21 
Vernon  St— c.b.   2000,   Ftoral   Park. 
NY  11001. 
Perk  Products  A  Chemical  Co.,  Inc.,  Box 

100585,  Nashville,  TN  37210. 
Rohm  &  Haaj  Co.,  Agri.  Chemrcals  Reg- 
istration A  Regulator,   Independence 
Mall  W.,  Philadelphia.  PA  19105. 
Sureoo,   Inc.,   Royalgard  Products  Co. 
(subsidiary).  Box  938,  Fort  Valley,  GA 
31030. 
L  A  F  Products,  225  Summit  Ave.,  Mont- 
vale,  NJ  07645. 
Vtttory  Chemical  Co.,  3942  Franklord 

Ave.,  Philadelphia  PA  19124. 
Chas  H.  Lilly  Co.,  7737  N.E.  Killings- 
worth,  Portland.  OR  97218. 
Carajon  Chemeal  Co.  Inc..  Box  167, 

Fremont  Ml  49412. 
Haertel  Co.,   15151   Technology  Drive, 

Eden  Prairie,  MN  55344. 
Southern  Agricultural  InsectKides.  Inc.. 

Box  218,  Palmetto,  FL  34220. 
Unde  Sam  Chemical  Co.  Inc.,  575  W 

131st  St  New  York,  NY  10027. 
Green  Light  Co..  Box  17985,  San  Anto- 
nio, TX  78217. 
Diversey  Corp..  1532  BkMIe  Ave  ,  Wyan- 
dotte, Ml  48192. 
Hercules  inc..  Medical  Department  Her- 
cules Plaza,  Wilmington,  DE  19894. 
Pioneer  Mfg.  Co..  4529  Industrial  Park- 
way. Cleveland,  OH  44135. 
Airosol  Co  Inc..  525  l*xth  Eleventh  St. 

Neodesha,  KS  66757. 
Mackwin     Co..     25     Mcconnon     Dr., 

Winona.  MN  55987. 
Union  Cartjide  Corp.,  Box  12014  -T.W. 
Alexander   Drive,   Research  Triangle 
Park,  NC  27709. 
Mc  Laughlm  Gormley  King  Co.,  8810 
Tenth  Ave   North,   Minneapolis,   MN 
55427. 
Science  Regulatory  Services  Internation- 
al, Agent  For  Chapman  Chemkal  Co.. 
K  St  NW  Suite  975,  Washington  Dc. 
20006. 
Calgon  Vestal  Laboratories,  Division  of 
Calgon  Corp..  Box  147.  St  Louis,  MO 
63166. 
Delta  Foremost  Chemical  Corp.,  3915 

Air  PariQ  St,  Memphis.  TN  38130. 
Oin    Corp.,    Box    586,    Cheshire.    CT 

06410. 
Zep  Mfg.  Co.,  Box  2015.  Atlanta.  GA 

30301. 
Universal  Cooperatives   Inc.,   Box  460 
7601    Metro    Parkway.    Minneapolis. 
MN  55440. 
Mccormfck  A  Co..  Inc..  11350  Mcormick 

Rd.,  Hunt  Valley.  MD  21031. 
Dettelbach  Chemical   Co..   Division   of 
Hysan    Corp.,    4309    South    Morgan 
Street  Chicago.  IL  60609. 
Roccorp,  Inc..  Box  2945.  North  Canton, 
OH  44720. 


Table  4.— Registrants  of  Products 
containing  active  ingredients  to  be 
Removed  from  Reregistration  List 
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EPA 

Company 

No. 


001459 
001553 
001677 
001683 
001706 
001769 
001839 
001941 

001964 

002006 
002098 
002155 
002158 
002205 
002212 
002217 
002270 
002292 
002382 
002393 

002491 
002724 
002829 

002853 
002907 
002935 
003008 
003050 

003090 
003125 

003150 
003181 
003282 
003339 


Registrant  Name  and  Address 


The  Builen  Companies,  Box  37,  Fotcroft. 

PA  19032. 
Momar  Incd.  1830  EHsvwfth  Industrial 

Drive,  Atlanta.  GA  30318. 
Ecotab  Inc..  370  Wabasha  St  Ecolab 

Center.  St  Paul,  MN  55102. 
Hariey  Chemical  Inc..  S.E.  Co  17th  A 

Federal  St.  Camden.  NJ  08105. 
Naico  Chemical  Co..  One  Naico  Center. 

Napervitle,  IL  60563. 
Nch   Corp.,    2727   Chemsearch   Blvd.. 

hvinfl.  TX  75062. 
Stepan  Co,  22  W.  Frontage  Rd.,  North- 
field,  IL  60093. 
Eico  Mfg.  Co.,  c/o  Kaw  Valley.   Inc., 
1801  South  2nd  Street  Leavenworth. 
KS  66048 
New  South  Mfg.  Co.,  Division  of  Hysan 

Corp  ,  4309  South  Morgan  Street  Chi- 
cago, IL  60609. 
Good-Way  Insecticide  Inc..  Box  276b. 

Wheeling.  IL  60090 
Empire  Chemical  Co.,   715  Lamar  St 

Los  Angeles,  CA  90031. 
L   Schneid,   Inc..    1429   Fairmont  Ave. 

N.W..  Atlanta  GA  30381. 
TexasphaKc     Co.,     2038     Abundance 

Street  New  Orleans,  LA  70122. 
Oadant  A   Sons   Inc.,   102   Broadway, 

Hamilton,  IL  62341. 
Legge  Watter  G  Co.   Inc.,   Box   591. 

Peeksklll.  NY  10566. 
PBI/Gordon  Corp.,  1217  W.  12th  Street 

Box  4090,  Kansas  City.  MO  64101. 
Huge'  Co  ,  Inc  ,  The,  7625  Page  Ave,  St 

Louis,  MO  63133. 
Potrokem  Corp..  Box  2155,  Peterson,  NJ 

07509.       * 
Virbac  Inc.,  2507  Gravel  Or,  Fort  Worth. 

TX  76118. 
Haco.  Inc,  d/b/a/  Hopkins  Aghcuttural 
I  Chemical  Co.,  Box  7190.  Madison.  W1 
1 '  53707. 
Koos  Inc..  4500  13th  Ct  Kenosha.  Wl 

53140. 
2oecon  Corp,   A  Sandoz  Co..   12200 

Denton  Dnve,  Dallas.  TX  75234. 
Morton     International,     Inc.,     Specialty 

Chemicals   Group,    333   W.    Wackar 

Onve.  Chicago.  IL  60606. 
Vineland  Chemical  Co.,  Inc.,  1611   W. 

Wheat  Rd..  Vineland,  NJ  08360. 
Heller.  Arch  C  Co.,  242  B.  Pembroke 

Ave.  Lansdowne,  PA  19050. 
Wilbur  Ellis  Co.,  Box  16458,  Fresno,  CA 

93755 
Osmose  Wood  Preserving,  Inc ,  980  Elli- 

COtt  St  Buffalo,  NY  14209. 
Coyne   Chemical    Co.,    11358    Sunrise 

GoW    Circle,    Rancho    Cordova.    CA 

95742. 
Sanrtired  Inc.,   57   LitchfiekJ  Rd.-Route 

202.  New  Preston,  CT  06777. 
Mobay  Corp.,  Agricultural  Chemicals  Di- 
vision, Box  4913,  Kansas  City,  MO 

64120. 
Cetylite  Industries  Inc.,  9051  River  Rd., 

Pensauken,  NJ  08110. 
Aero  Master  Inc.,  325  W  Pacific  Ave,  St 

Loun.  MO  63119. 
DCon  Co.  Inc.,  225  Summit  Ave.,  Mont- 

vaie.  NJ  07645. 
PBrfce-Hin   Chemical   Corp.,    29    Bertel 

Ave,  Mt  Vemoa  NY  10550. 


Tatrfe    4.— REGISTRANTS    OF    PRODUCTS 

containing  active  ingredients  to  be 
Removed  from  Reregistration  Ust 
C— Continued 


EPA 

Company 

No. 


003342 
003442 

003468 
003487 
003525 

003835 
003696 
003862 
003870 
004000 

004026 
004077 
004206 
004313 
004691 

004708 
004758 
004816 
004822 
004823 
004829 

004941 

004972 
005011 
005197 
005412 
005427 

005440 
005481 
005535 
005590 
005602 
005664 


Registrant  Name  and  Address 


Cape  Fear  Chemicals.  Inc .  Box  695, 

Bizabeth  Towa  NC  28337 
Laroche  Industries  Inc..  PerinDeter  400  - 

Center  Two,  1100  Johnson  Ferry  Rd. 

N.E..  Attanta.  GA  3034Z 
Schall  Chemical  Ina.  120  N.  Broadway, 

Montevista,  CO  81144. 
Bacon  Products  Co.  Inc..  Box  22187. 

Chattanooga,  TN  37422. 
Lltikem   Products.    Division   of   Ouakx). 

Inc.,   225   Passaic   Street   Box   357, 

Passaic.  NJ  07055. 
Oxford  Chemicals,  Box  80202,  Atlanta. 

GA  30366. 
Dowtxands   Inc..   Box  368,   GreanvMle. 

SC  29602. 
Abe    Compounding    Co..    Inc.    Drawer 

585.  Mont>w,  GA  30260. 
Pete  Rickard,  Inc.,  RD.  No  1  Box  292. 

CobteskW,  NY  12043. 
Southern  Chemical  Products  Co.,  Sub- 
sidiary of  CantM  Co.,  2900  W.  Kings- 
ley  Rd..  Garland.  TX  75041. 
Ferro  Corp.,  Hedford  Chemical  Division, 

7050  Knck  Rd.,  Bedford,  OH  44146. 
Orb  Industries  Inc ,  No.2  Race  St  (Box 

1067).  Upland,  PA  19015. 
The  Barcolene  Co ,  620  South  St  Hol- 

brook,  MA  02343. 
Carroll  Ca.  2900  W.  Kingsley  Rd.,  Gv- 

land.  TX  75041. 
Boehringer    Ingelhetm    Animal    Health 

Inc..    Anchor   Div,    2621    North   Belt 

Highway.  St  Joseph,  MO  64506. 
Laidlaw  Corp.,  1212  E.  5th  Street  Me- 
tropolis, IL  62960. 
Pet  Chemicals,   Box  18993.   MempMa. 

TN  38181. 
FairfieM  American  Corp..  809  Harrison 

Street  French  Town,  NJ  08825. 
S.C  Johnson  &  Son  Inc.,  1525  Howe 

Street  Raane,  Wl  53403. 
Maintenance  Supply  Co.  Inc.,  Box  498. 

Huntersville,  NC  28078. 
Poolchem,  Inc..  d/b/a  Coastal   indus- 
tries, 225  Passaic  Street  Passaic  NJ 

07055. 
Pest  Control  Products  Division,  Division 

of  HAo  Products  Div.,   Box  69.  Big 

Indian,  NY  12410. 
ProtexaH   Products   Inc.,    1109-11    Hwy 

427  N.,  Longwood,  FL  32750. 
Carmel  Chemical  Corp.,  17303  US.  31 

North  Box  406,  Westfiekl,  IN  46074. 
Systems    General,    Inc.,    Box    152170, 

Irving,  TX  75015. 
Otrus-Pak  Corp..  600  E.  Landsteet  Rd., 

Orlando.  FL  32824. 
Wright    Chemical    Co.,    c/o    Ashland 

Chemical  Co.,  Box  2219,  Columbus, 

OH  43216 
Cardinal  Chemical  Co,  3171  Fitzgerald 

Rd,  Rnch  Cordova,  CA  96742. 
Amvac  Chemical  Corp.,  4100  E.  Wash- 

ir>gton  Blvd,  Los  Angeles,  CA  90023. 
Adikes  Inc.  J  A  L.   182-12  93rd  Ave, 

Jamaica  NY  11423. 
Chemspray  Packaging.  Inc ,  5  Taft  Rd., 

Totowa  NJ  07512. 
Hub  States  Corp.,  419  E.  Washington 

St.,  Indianapolis,  IN  46204. 
Cantol  Inc.  2211   N  American  Street 
Philadelphia  PA  19133. 


Tabie    4.— REGISTRANTS    OF    PRODUCTS 

containing  active  ingredients  to  be 
Removed  from  Reregistration  List 
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EPA 

Company 

No. 


Registrant  Name  and  Address 


005693 
005736 

005613 
005631 
005887 
005905 

006009 
006081 
006175 
006269 
006409 
006720 
006838 
006959 
006962 

007122 
007234 
007276 
007378 
007401 
007455 

007579 
007701 
007729 
007885 
008047 
008123 
008132 
008278 
008329 

008530 
008593 
008612 
008818 


ShiaU  Packaging  of  CaMomia  Inc.  21 

University  Rd.  Canton.  MA  02021 
Joe  D.  Stone,  Agent  For  Dubois  Chemi- 

cala  Inc.  3630  E  Kempar  Rd.  Sharon- 

v«a  OH  45241. 
Ctorox  Co,  Box  493.  Pleasanioa  CA 

94566. 
Gilsonila  Inc,  2946  Ne  Columbia  Blvd. 

Pomand,  OR  97211. 
WHbur-EHis  Co..  Box  9518,  Fresno.  CA 

93792 
Helena    Chemical    Co.    SiOO    Popular 

Ave-     Suite     3200.     Memphis.     TN 

38137. 
E.em  Color  A  Chemical  Co.,  35  Living- 
ston St,  Providence,  Rl  02904 
Geerpraa  1780  Hanrey  St..  Muskegon. 

Ml  49443. 
Agribusiness  Marketers.  Inc .  2667  W. 

Dual  Baton  Rouge,  LA  70814. 
Misaion    Kleansweep    Products,    2434 

Birtcdale  St  Los  Angeles,  CA  90031. 
U  S  MartMting  Distiibutors.  406  W  Else- 

gundo  Blvd.  Los  Angeles.  CA  90061. 
Southern    Mill    Creek    Products,    5414 

North  56th  Street  Tampa  FL  33610. 
Lonza  Inc.  17-17  Rte  208,  Far  Lawn, 

NJ  07410. 
Cessco   Inc,    1109   Central   Ave   Box 

18452,  Chanotta  NC  28218 
Madison  Bionics.   Division  of  Systems 

General.    Inc.,    1630    E.    Northgate. 

Inrtng,  TX  75062. 
The  Archem  Corp,  1514  Eleventh  St 

Portsmouth.  OH  45662. 
Forshaw    Chenwcal    Ca,    650    State 

Street  Chartotte.  NC  28206 
Rmc  Prod  Co..  Box  848.  Ft  Dodge.  lA 

50501. 
Skasol  Inc.,  1378  Ferguson  Box  23589. 

St.  Louis.  MO  63133 
Voluntary  Purchasing  Group,  Inc..  Box 

460.  Bonham.  TX  75418. 
Agricultural   Products   Division.   Interna- 
tional   Multifoods.    Muttifoods    Tower 

Box  2942.   Minneapolis,   MN   55402. 
Rkl-A-Binj.   Inc,   Box  436,   Wilton,    lA 

52778. 
Cf>emical  Specialties  Inc.,  149  W.  Tngg 

Ave  .  Memphis.  TN  38106. 
John  Taykx  Fertibzers  Co,  Box  15289. 

Sacramento,  CA  95815 
Zoe  Chemical  Co.,  1801  Falmouth  Ave. 

New  Hyde  Parti.  NY  1 1040. 
Poly  Chem  Inc.  Box  10026.  New  Orle- 
ans. LA  70181. 
Frank  Miller  A  Sons  Inc.  13831  S  Emer- 

aW  Ave.  Chicago.  IL  60627. 
Rooto    Corp..    3505    W.    Grand    River. 

Ho«vell.  Ml  48643. 
Metro  Biological  Lab.  8241  Gay  St  Cy- 

presaCA  90630 
Clarke  Mosquito  Control  Products  Co. 

Inc,  159  N  Garden  Ave.  Roselle.  IL 
60172. 
Agway   Inc.   Feed  A  Crops  Div,   Box 

4741,  Syracuse.  NY  13221. 
Regwest  Co,  Agent  For:  The  Arks  Co. 

Box  2220.  Greeley.  CO  80632 
B  A  G  Co.   10539  Maybank  Dr  Box 

540428,  Dallaa  TX  75354. 
Searte,   P  O   Box   5lia   Chicago.    IL 
60680. 
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Table  4.— Registrants  of  Products 
containing  active  ingredients  to  be 
Removed  from  Reregistration  List 
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EPA 

Company 

No. 


008S45 

009143 
009167 
009647 
009688 
009754 
009871 
010107 
010204 
010214 

010258 
010292 
010349 
010370 

010395 
010445 
010466 

010583 
010693 
010806 
010807 
010827 
010964 

011037 
011053 

011289 
011474 
011554 
011556 

011623 
011694 
011715 


Registrant  Name  and  Address 


Tbe  Spectrum  Group  Division  of.  United 

Industries  Corp..  Box  15842.  St  Louis, 

MO  631 14. 
Ctiemscope  Corp..  3200  E.  Randol  MiH 

Rd.,  Arlington.  TX  76011. 
Dynasurf  Chemical  Corp..  1411  Fleet  St. 

Baltimore,  MO  21231. 
Masury  ColumtMa.  1 140  E  103rd  St,  Chi- 
cago, IL  60628 
Chemsico.   Box   15842,  St  Louis.  MO 

63114. 
Gro-Lyfe.  810  E.  18th  Street.  Los  Ange- 
les. CA  90021. 
Bosworth  Co  Harry  J.  7227  N.  Hamlin 

Ave..  Skokie.  IL  60076. 
Com    Belt    Chemical    Co.,    Box    410. 

Mccook.  NE  69001. 
Marko.  Inc.,  1310  Southport  Rd..  Spar- 
tanburg. SC  29301. 
Coe  Laboratories,   Inc.,  A  Member  of 

The  GC  Group.  3737  W    127th  St 

Chicago.  IL  60658. 
Spray  Distributors,  Inc..  11625  Mc  Bean 

Dr..  El  Monte.  CA  91732. 
Venus    Laboratories.    Inc.,    855    Lively 

Blvd.  Wood  Dale.  IL  60191. 
Naico   Chemical   Co,    Box   87.   Sugar 

Land.  TX  77487. 
Ford's  Chemical  &  Service.  Inc..  3741 

Red  Bluff  Rd  No.200.  Pasadena.  TX 

77503. 
Barco  Chen«cal,  Inc.,  14800  N  W  24th 

CL.  Opa  Locka.  FL  33054. 
Calgon   Corp.,    Calgon   Center   -    Box 

1346,  Pittsburgh,  PA  15230. 
Thomson  Research  Associates.  Agent 

For  Beveridge  &  Diamor>d  Pd.  1350  I 

St   NW   Suite   700,  Washington,   DC 

20005. 
General  Control  Co.  Inc..  3334  E.  Penrv 

sytvania  St,  Tucson.  A2  85714. 
F)o-Kem     Inc..     19402     Susana     Rd, 

Rancho  Domurtguez.  CA  90221. 
Corrtact  Industries  inc..  641  Dowd  Ave.. 

Elizabeth.  lU  07201. 
Amrep.  Inc.,  990  Industrial  Or,  Manetta, 

GA  30062. 
Chemical  Specialties  Inc.,  Box  312,  San 

Marcos,  TX  78666. 
California   Oept  of   Food   &Agriculture, 

Pest    Management    Division    Library, 

1220  N  Street  Room  A-400,  Sacra- 
mento, CA  95814. 
Lisa  O.  Strong,  873  Foxfire  Dr,  Manteca, 

CA  95336. 
Imperial   County,    Agricultural   Commis- 
sioner, 150  S  9th  St  El  Cenuo,  CA 

92243. 
Neuhaus  Cfiemical  Products  Co.,  5727 

Mobud,  San  Antonio,  TX  78238. 
Sungro  Chemicals.  Inc..  Box  24632,  Los 

Angeles,  CA  90024. 
Columbia    Paint    Corp.,    641    Jackson 

Ave.,  Huntington.  WV  25728. 
Mobay  Corp..   Animal   Health   Division, 

Box     390,     Shawnee     Mission,     KS 

66201. 
Apolk)   Industries   Inc.,    1850   S.    Cobb 

Industnal  Blvd.,  Smyrna.  GA  30082. 
Dymon,    Inc.,    3401    Kansas    Ave.Box 

6267,  Kansas  City,  KS  66106. 
Speer  Products  Inc.,  Box  18993.  Mem- 

phm,TN  38118 


Table  4.— Registrants  of  Products 
containing  active  ingredients  to  be 
Removed  from  Reregistration  List 
C — Continued 


EPA 

Company 
No. 


012204 
012455 
013799 
014775 
015567 
017868 
017975 
018184 
019713 
020215 
020375 
025030 
027581 
028293 
030573 
032465 
033176 

033764 
033955 
034052 
034224 
034688 
034704 
034911 
034956 
035054 
035576 
035951 

035977 
036272 
036488 

037347 

037425 

038350 


Reaistrant  Name  and  Address 


Mid- American   Research   Chem.   Corp., 

Box  927,  Columbus.  NE  68601. 
Ball   Laboratories   Inc.,   3699   Kinsman 

Blvd.  Madison.  Wl  53704. 
Four  Paws  Products  Ltd,  50  Wireless 

Blvd.,  Hauppauge,  NY  11788. 
Asgrow  Florida  Co.  4144  Hwy  39  N, 

Plant  City,  FL  33565. 
Creative    Chemicals    Inc.,    3    Church 

Street  Palmer,  MA  01069. 
Hubbard  Chemicals,  224  W.  Battle  St 

Box  174,  Talladega,  AL  35160. 
Dean  Jerry  Exterminating  Co.,  307  E. 

8th  St  Spencer,  lA  51301. 
Sultan  Chem  Inc.,  85  W.  Forest  Ave., 

Englewood,  NJ  07631. 
Drexel  Chemical  Co..  Box  9306,  Merrv 

pNs,  TN  38109. 
Daniel  R  Freeman,  25  Kevin  Lee  Lane, 

Rar>cho  Mirage,  CA  92270. 
Nutmeg   Technologies,   Inc.,   Box  309, 

New  Haven.  CT  06513. 
MFC  Services,  Box  500,  Madison,  MS 

39110. 
MkJIand  Research  Lab.,  Inc.,  10850  Mid 

America  Ave..  Lenexa.  KS  66219. 
Unicom  Laboratories,  1002  118th  Ave 

N,  St  Petersburg,  FL  33716. 
Wright   Webb   Corp.,    Box    1572,   Fort 

Myers.  FL  33902. 
Smith   Distributing  Co.,   15740  Texaco 

Street  Paramount  CA  90723. 
MBL  Industries  Inc.,  c/o  Ian  Gecker  & 

Assocs.  3600  W.  Carriage  Dr,  Santa 

Anna,  CA  92704. 
Aerosol  Sennces  Co  Inc.,  425  S  9th 

Ave,  City  Of  Industry,  CA  91746. 
PBr  Gordon  Corp.,  Box  4090,  Kansas 

City,  MO  64101. 
H.  Wilson  Mfg.  Co.,  Box  481,  Jefferson, 

GA  30549. 
Chemrite  Corp.,  12600  S  Daphne,  Haw- 
thorne, CA  90250. 
Akzo  Chemicals,  Inc.,  300  South  River- 
side Plaza.  Chicago.  IL  60606. 
Platte    Chemical    Co..    419    18th    St 

(80632)  Box  667.  Greeley,  CO  80632. 
Hi-Yield     Chemical     Co..     Box     460, 

Bonham,  TX  75418. 
Royal  Chemical  Co.,  Box  16899,  Mem- 
phis, TN  38116. 
Makiki  Electronics.  53-0 14D  Makao  Rd, 

Hauula.  HI  96717. 
Enterprise  Sales  Co..  919  E.  Third  St, 

Los  Angeles,  CA  90013. 
Condition-Air  Co.,  Inc.,  6405  Telegraph 

Rd.  BIdg.  "D",  Suite  1,  Birmingham, 

Ml  48010. 
Maag  Agrochemicals,  Box  6430,  Vero 

Beach,  FL  32961. 
Mystic    Chemical    Products,    3561    W. 

105th  SUeet  Cleveland,  OH  44111. 
Attack    Pesticides,    Division   of   Ringer 

Corp.,   Box  35240,  Minneapolis,   MN 

55435. 
Uni-Chem  Corp.   of  Fkxida,   c/o  H.R. 

McLane     Inc.,     7210     Red     Road, 

Suite212A.  Miami.  FL  33143. 
Alan    Wagner,    Agent    For    Smithkline 

Beecham  Animal  Health.  Box  971039. 

Miami,  FL  33197. 
Oakhurst  Co.,  3000  Hempstead  Turn- 
pike, Levittown,  NY  11756. 


Table  4.— Registrants  of  Products 
containing  active  ingredients  to  be 
Removed  from  Reregistration  List 
0— Continued 


EPA 

Company 
No. 


038664 
039291 

041104 

041715 

042057 
042389 
042761 

043670 

043694 
043701 
044215 

044400 

044446 

045086 
045385 
045388 
046078 
047000 
047006 
047834 
048211 
048668 
049074 
050383 

050591 
051532 
051557 

051793 
051873 
051934 
052466 


Registrant  Name  and  Address 


Archem,  Inc.d,  Box  1490.  Conway,  AR 

72032. 
LaiKiis    International    Inc.,    Agent    For 

ABIC  Ltd.,  Box  5126,  VaMosta    GA 

31603. 
Guardsman   Products,    Inc.,   Consumer 

Products  Group,  2960  Lucerne  Dnve, 

S.E.,  Grand  Rapids.  Ml  49506. 
Riverside  Chemical  Co,  Box  17199-871 

Ridge     Lake     Blvd,     Memphis     TN 

38117 
Morgro  Chemical  Co..  Box  651048,  Salt 

Lake  City,  UT  84165. 
Gold  Coast  Chemical  Corp.,  3301   • 

29th  Ave.,  Hollywood,  FL  33020. 
Universal  Cooperatives  Inc..  Agent  For 

Red  Panther  Chemeal  Co,  Box  460, 

Minneapolis,  MN  55440. 
Interface  Research  Corp.,  100  Chastain 

Center   Blvd.   Suite   165,    KennesMw 

GA  30144. 
C.  Leon  Davis.  Route  2  Box  295,  Pike- 

ville,  NC  27863. 
Unilabs,    Inc.,    1404    "B"   Ave.,   Sioux 

Falls,  SD  57104. 
John    W.    Kennedy    Consultants    Inc., 

Agent   For    Kaw   Valley   Inc..   9101 

Cherry  Lane  Suite  113,  Laurel,  MD 

20708. 
Annis   Co.,    Division   of   Hysan   Corp., 

4309  South  Morgan  Street  Chwago, 

IL  60609. 
Quest  Chemical  Corp.,  12255  F.M.  529 

Northwoods  Industrial  PuK  Houston. 

TX  77041. 
Kreso,  Inc.,  Elmwood  Park  Station  Box 

6745,  Omaha,  NE  68106. 
Chem-Tox    Inc.,    481     Scotland    Rd. 

Mchenry,  IL  60050. 
King    Chemical    Co.    Inc.,    Box    1877. 

Salina.  KS  67402. 
Fmit  Builder,  Inc.,  1016  Appleland  Drive, 

Wenatchee.  WA  98801. 
Chem-Tech,  Ltd,  4515  Fleur  Dr.  No.303, 

Des  Moines,  lA  50321. 
Phaeton  Corp.,  1000  118th  Ave.  North, 

St  Petersburg,  FL  33716. 
Heartland    Industries    Inc.,    Box    687, 

Walnut  CA  91789. 
Intercon  Chemical,  3647  Bell  Ave.,  St 

Louis,  MO  63108. 
Professional  Pet  Products,   1873  NW. 

97th  Ave.,  Miami,  FL  33172. 
Michlin   Diazo   Products   Corp.    10501 

Haggerty  St.  Dearborn.  Ml  48126. 
Meagley,     Philips,     Lytle.     Hitchcock, 

Blaine  &  Huber,  Agent  For:  Wilson 

Laboratories  Inc.,  3400  Marine  Mid- 
land Center,  Buffalo,  NY  14203. 
Davis  Mfg.,  541  Proctor  Ave.,  Scoitsdale 

(atlanta),  GA  30079. 
Mckay  Mfg,  1920  Randolph  St,  Los  An- 
geles. CA  90001. 
Chemlink  Petroleum,   Division  of  Pony 

Industries,    Inc.,   9101    W   21,   Sand 

Spnngs,  OK  74063. 
Elite  Mfg.  &  Packaging  Inc.,  225  Horizon 

Drive,  Suwanee,  GA  30174. 
Fair  Products  Inc.,  Box  386,  Cary.  NC 

27511. 
Trace.  Inc.,   1143  Madison  Lane  Box 

6278,  Salinas.  CA  93912. 
Horse  Health  Products,  Inc.,  Box  311, 

Aiken,  SC  29802. 
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Tat)te  4.— Registrants  of  Products 
containing  active  ingredients  to  be 
Removed  from  Reregistration  List 
C— Continued 


EPA 

Company 

Na 


052779 
053719 
054774 
054952 
055146 

055947 

056058 
056176 
056644 

056716 

057344 

057717 

058087 

058866 
059623 
060182 
060368 
061468 
061470 

062719 
062811 

063210 
063232 
063823 
063936 


Registrant  Name  and  Addrets 


Magna  Technologies,  Inc..  1400  Fox  Hill 

Rd  .  State  College.  PA  16803. 
Bengal  Ct>emical.  Inc..  Box  40487  Box 

40487.  Baton  Rouge,  LA  70835. 
Trenton  Sales  Inc.,  2646  South  Loop 

W..  Sufte  445,  Houston,  TX  77054. 
PenicK    Co»p..    158    Mt    Oltvet    Ave., 

NewarKNJ  07114. 
Agtrol  Chemical  Products.  7322  South- 
west Freeway.  Suite  1400.  Houston, 

TX  77074. 
Sandoz    Crop    Protection    Cororation, 

1300  E.  Touhy  Ave.,  Des  Ptaines.  IL 

60018. 
Dihoma  Chemical  A  MFG  Co.,  Rte.  3, 

PC  Box  375.  Mullins.  SO  29574. 
E-Z  Products  Co,  Box  169.  Manson,  lA 

50563 
Secunty  Products  Co  ot  Delaware,  Inc., 

d  b  a  Security  Products  Co,  485  Oak 

Place  Suite  370.  Atlanta,  GA  30349. 
Rogers  Consumer  Products,  Inc.,  Hwy 

36  at  Joseph  Road,  P.O.  Box  2628, 

Covington.  LA  70434 
Anstech  Chemical  Corp.,  Coal  Chemi- 
cals  Unit,   600   Grant   Street   Pitts- 

burg^  PA  15230 
Del   Monte  Foods.   Pest   Managennent 

Programs.  205  North  Wiget  Lane  Box 

9004.  Walnut  Creek,  CA  94598. 
Gro  Chemical  Co..  Division  of  Conmark 

Inc..  3530  N.W.  31st  Street  Miami,  FL 

33142. 
fVoguard    Inc.    Box    57.    Salinas.    CA 

93902. 
See  10964  Calif  Dept  of  Food  i  Agri., 

1220  N  St  Sacramento,  CA  95814. 
The  Land.  Epcot  Center,  Box  10.000, 

Lake  Buena  Vista.  FL  32830. 
Robert  E.  Jones,  41  Wanda  Way.  Marti- 
nez. CA  94553. 
Hoppers  Industries  .  Inc.,  436  Seventh 

Ave..  Pittsburgh.  PA  15219. 
Kmg-Bemuth  Inc..  Agent  For  Ruetgers- 

werke  Ag.   10611   Harvnin  Suite  402. 

Houston.  TX  77036. 
Dowelanco.  Quad  IV  9002  Purdue  Rd.. 

Indianapolis,  IN  46268. 
Innotech,  Inc.,  10502  N.W  Ambassador 

Dr     Sute    200.    Kansas    City.    MO 

64153 
Dole   Packaged   Foods   Co..   801    Dil- 
lingham Blvd.  Honolulu,  HI  96817. 
Natures    Harvest    Marquita    Ave.    Box 

717.  Templeton.  CA  93465. 
Management    Contract    Services,    Inc., 

Box  5209.  Vaidosta.  GA  31603. 
Afizona  Apple  Growers  Associatwft,  Box 

248.  Wilknx.  AZ  85643. 


VI.  Impact  of  Anticipated  Cancellations 

Of  the  unsupported  active  ingredients 
from  Reregistration  Lists  B  and  C 
identified  in  this  notice,  approximately 
one-third  have  no  currently  active 
registrations  and  have  had  no 
production  in  the  past  few  years. 
Therefore,  their  removal  is  expected  to 
have  a  negligible  impact  on  users  or  any 
other  group.  The  significance  of  the 
potential  cancellation  of  the  products  for 
the  remaining  two-thirds  of  the  active 
ingredients  is  harder  to  assess.  Of  these, 
most  have  had  reported  annual 
production  of  less  than  100.000  pounds 
while  a  few  have  had  reported  annual 
production  between  100,000  and  1 
million  pounds.  Only  one  had  reported 
aimual  production  greater  than  1  million 
poimds.  Of  course,  an  ingredient  may  be 
important  for  minor  uses  even  with  very 
low  production,  but,  information 
available  to  EPA  does  not  permit 
reliable  identification  of  ingredients  or 
speciflc  products  of  potential 
significance  for  minor  uses. 

The  EPA  is  concerned  about  possible 
impacts  on  minor  uses  and  hopes  that 
by  giving  this  opportunity  to  original  or 
new  registrants  to  commit  to  support 
pesticides,  this  notice  will  provide  a 
way  for  users  and  others  who  might  be 
a^ected  by  the  loss  of  a  product  to 
protect  themselves.  To  lessen  any 
possible  impact  on  minor  uses,  EPA  has 
decided  to  allow  90  days  following 
publication  of  this  notice  for  affected 
persons  to  conmiit  to  support 
reregistration  of  such  affected 
pesticides.  This  90-day  comment  period 
is  being  offered  although  FIFRA  4(d) 
requires  only  a  60-day  period  for  such 
comment.  The  EPA  is  making  a  special 
effort  to  conmiunicate  this  opportunity. 
In  addition  to  publishing  this  notice  in 
the  Federal  Register,  copies  are  being 
sent  to  minor  use  organizations,  to  the 
States,  to  the  U.S.  Department  of 
Agriculture,  to  the  Food  and  Drug 
Administration  and  to  other  parties  who 
have  previously  expressed  concern  for 
minor  uses. 

When  registrations  disappear  as  a 
result  of  the  action  proposed  in  this 
notice,  the  cancellation  orders  will 
generally  permit  registrants  to  continue 


to  sell  and  distribute  existing  stocks  of 
the  cancelled  products  for  6  months 
after  the  cancellation  becomes  effective, 
or  approximately  9  months  from  the 
publication  date  of  the  Federal  Register 
notice  imless  otherwise  specified. 
Existing  stocks  ai%  defined  as  those 
stocks  of  registered  pesticide  products 
which  are  currently  in  the  United  States 
and  which  have  been  packaged,  labeled, 
and  released  for  shipment  prior  to  the 
effective  date  of  cancellation.  The 
effective  date  of  cancellation  will  be  the 
date  of  the  Cancellation  Order.  Dealers 
and  users  will  be  allowed  to  sell  or  use 
such  stocks  until  they  are  exhausted. 
These  general  provisions  should  serve  in 
most  cases  to  cushion  the  impact  of 
these  cancellations  while  the  market 
adjusts. 

VII.  Deletion  of  Erroneous  Entry  from 
UstC 

The  active  ingredient  commonly 
known  as  Imazapyr,  chemical  name. 
(isopropyl-4-methyl-5-oxo-2-imidazolin- 
2-yl)-nicotinic  acid),  and  Identified  as 
case  3078.  was  included  on 
Reregistration  List  C  by  error.  Products 
containing  Imazapyr  were  registered 
after  November  1. 1984.  Since 
reregistration  applies  only  to  active 
ingredients  in  products  registered  prior 
to  November  1, 1984.  this  active 
ingredient  is  not  subject  to 
reregistration.  It  will  be  removed  from 
Reregistration  List  C. 

Dated:  September  25, 1991. 

Victor  |.  Kimm. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

[PR  Doc.  91-23968  Filed  10-3-01:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  185 
[OPP-300238;  FRL  3«43-«] 

Oicofot;  Revocation  of  Food  Additive 
Regulation 

agency:  Environmental  Protection 
Agency  (EPA,  the  Agency). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes 
revocation  of  the  food  additive 
regulation  for  residues  of  the  pesticide 
dicofol  (l.l-bi8(p-chlorophenyl)-2,2.2- 
trichloroethanol),  in  or  on  dried  tea.  This 
proposed  action  is  being  initiated 
because  the  Agency  has  determined  that 
this  food  additive  regulation  is 
inconsistent  with  the  Delaney  clause  of 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  The  estimate  of  risk 
based  on  available  data  shows  a  risk 
greater  than  the  de  minimis  levels 
allowed  by  the  Delaney  clause. 
Manufacturers  of  dicofol  have  not 
submitted  and  did  not  commit  in  a 
timely  manner  to  submit  acceptable 
data  showing  the  food  additive 
tolerance  is  within  the  de  minimis 
exception  to  the  Delaney  clause  of 
section  409. 

DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300238],  must  be  received  on  or  before 
January  2, 1992. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  401  M  St,  SW..  WashingtOR, 
DC  20460.  In  person,  deliver  comments 
to:  Rm.  1128.  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any  or 
all  of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  conHdential 
may  be  disclosed  pubUcly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  rm.  1128  at  the  address 
given  above,  from  8  a.m  until  4  pjn.. 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Sibold,  Special  Review  and 
Reregistration  Division  (H7508W). 


Environmenta]  Protection  Agency.  401 M 
St..  SW,  Washington,  DC  2046a  Office 
location  and  telephone  number  Special 
Review  Branch,  3rd  floor  Crystal  Station 
Building  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA.  22202.  (703) 
308-8025. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

EPA  is  proposing  to  revoke  the  food 
additive  regulation  for  residues  of  the 
pesticide  dicofol  (l,l-bis(p- 
chlorophenyl)-2.2,2-trichloro-ethanol)ln 
or  on  dried  tea.  under  section  409  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA).  Documents  referred  to  in  this 
proposal  are  available  in  the 
administrative  record  at  the  address 
hsted  in  Unit  V.  of  this  preamble. 

n.  Legal  Background 

The  FFDCA  (21  U.S.C  801  et  seq.) 
authorizes  the  establishment  of 
tolerances  (maximum  legal  residue 
levels),  exemptions  from  tolerances,  and 
food  additive  regulations  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Under  the  Reorganization  P!an, 
No.  3  of  1970,  4  Stat.  3086,  which 
established  EPA.  the  authority  to  set 
tolerances  lot  pesticide  chemicals  in  or 
on  raw  agricultural  commodities  and 
processed  food  under  sections  408  and 
409  of  the  FFDCA  was  transferred  from 
the  Food  and  Drug  Administratioii 
(FDA)  to  EPA  Tlie  FDA  retains  the 
authority  to  enforce  the  tolerance  and 
food  additive  ixovisions  under  this  Plan. 

Without  such  a  tolerance,  exemption 
from  tolerance,  or  food  additive 
regulation  (sometimes  referred  to  as  a 
"tolerance^,  a  food  containing  pesticide 
residues  is  "adulterated"  under  section 
402  of  the  FFDCA,  and  may  not  legally 
be  moved  in  interstate  commerce  (21 
U.S.C.  342).  Under  section  408, 
tolerances  or  exemptions  from 
tolerances  are  established  for  pesticide 
residues  in  raw  agricultural 
commodities.  Food  additive  regulations 
for  pesticide  residues  in  processed  foods 
are  established  under  section  400.  A 
food  additive  regulation  is  necessary  for 
a  pesticide  residue  in  processed  food  if 
the  concentration  of  the  pesticide 
residue  is  greater  than  the  tolerance 
prescribed  for  the  raw  agricultural 
commodity  or  if  the  processed  food  is 
treated  with  a  pesticide. 

Section  408  Factors 

To  establish  a  tolerance  or  an 
exemption  under  section  408  of  the 
FFDCA,  the  Agency  must  make  a  finding 
that  the  promulgation  of  the  rule  would 
"protect  the  public  health"  (21  UAC 
346a(b)].  In  reaching  this  determination. 


the  Agency  is  directed  to  consider, 
among  other  relevant  factors:  (1)  The 
necessity  for  the  production  of  an 
adequate,  wholesome  and  economical 
food  supply;  (2)  other  ways  in  which  the 
consumer  may  be  affected  by  the 
pesticide;  and  (3)  the  usefulness  of  the 
pesticide  for  which  a  tolerance  is 
sought.  Thus,  in  essence,  section  408  of 
the  FFDCA  gives  the  Agency  the 
authority  to  balance  risks  against 
benefits  in  determining  appropriate 
tolerance  levels.  The  Agency  is 
permitted  to  set  a  tolerance  at  zero  "if 
die  scientific  data  before  the 
Administrator  does  not  justify  the 
estabhshment  of  a  greater  tolerance"  (21 
U.S.C  346a(b)). 

Section  409  Factors 

The  establishment  of  a  food  additive 
regiilation  under  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 
-safe"  (21  U.S.C.  348(c)(3)).  Relevant 
factors  in  this  safety  determination 
include:  (1)  The  probable  consumption 
of  the  pesticide  or  its  metabolites;  (2)  the 
cumulative  effect  of  the  pesticide  in  the 
diet  of  man  or  animals,  taking  into 
account  any  related  substances  in  the 
diet;  and  (3)  appropriate  safety  factors 
to  relate  the  animal  data  to  the  human 
risk  evaluation.  Section  409  contains  the 
Delaney  Clause,  which  specifically 
provides  that,  with  very  limited 
exceptions,  no  additive  is  deemed  safe  if 
it  induces  cancer  when  ingested  by  man 
or  animals. 

Under  sections  408  and  409  of  the 
FFDCA,  the  proponent  of  a  tolerance  or 
a  food  additive  regulation  has  the 
burden  of  providing  data  establishing 
the  safety  of  the  pesticide  for  which  a 
tolerance  (or  food  additive  regidation)  is 
sought  (21  U.S.C.  346a(d)(l),  348(b)(2)). 
As  noted  by  both  the  House  and  Senate 
reports: 

Before  any  pesttcide-chemical  residue  may 
remain  in  or  on  a  raw  agricultural 
commodity,  scientific  data  must  be  presented 
to  show  that  the  pesticide  chemical  is  safe 
from  the  standpoint  of  the  consumer.  The 
burden  is  on  the  person  proposing  the 
tolerance  or  exemption  to  establish  the  safety 
of  such  pesticide  chemical  residue. 

HH.  Rept.  No.  1385,  e3rd  Cong.,  2nd 
Sess.  at  5  (1954);  S.  Rept.  No.  1635,  83rd 
Cong.,  2nd  Sess.  at  4  (1954);  Accord  H.R. 
Rept.  No.  13254, 65Ui  Cong..  2nd  Sess.  at 
S  (1958)  ("The  Secretary  would  deny  a 
petition  to  establish  the  safety  of  (a 
food)  additive  if  the  data  before  the 
Secretary  fail  to  estabhsh  that  the 
proposed  use  of  the  additive  under  the 
specified  conditions  of  use  will  be 
safe.").  Once  a  tolerance  (or  food 
additive  regulation)  has  been 
established,  the  burden  of 
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demonstrating  the  continued  safety  of 
the  pesticide  residues  authorized  by  the 
rule  remains  with  the  proponent  of  such 
rule  (40  CFR  179.91)  [Environmental 
Defense  Fvnd  v.  Department  of  Health. 
Education  and  Weffare,  428  F.2d  1083. 
1092  n.  27  fD.C.  Cir.  1970)). 

For  a  pesticide  to  be  sold  and  used  in 
the  production  of  a  food  crop  or  an 
animal  in  the  United  States,  the 
pesticide  must  not  only  have 
appropriate  tolerances  under  the 
FFLiCA.  b«t  must  also  be  registered 
imder  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA.  7  U.S.C 
136a  (c)  (5)).  FIFRA  requires  the 
registration  of  all  pesticides  w^ich  are 
sold  and  distributed  in  the  United 
States.  The  statutory  standard  for 
registration  is  that  among  other  things, 
the  pesticide  performs  its  intended 
function  without  causing  "unreas^mable 
adverse  effects  on  the  environment 
(including  people)"  (7  U.S.C.  136  (bb)). 

A  pesticide  may  be  sold  and  used 
exclusively  outside  the  United  States  in 
the  production  of  food  from  plant  crops 
and  animals  without  a  registration  under 
FIFRA.  Food  grown  abroad  and 
imported  into  the  United  States, 
however,  is  governed  by  the  FFDCA. 
Thus,  if  an  imported  food  contains  a 
pesticide  residue  for  which  no  tolerance 
exists,  the  food  is  considered 
adulterated. 

lU.  Reg^latory  Background 

Dicofol  is  an  acaricide  (miticide) 
registered  for  use  under  FIFRA  on  a 
number  of  sites,  including  food  and  non- 
food crops.  The  primary  domestic  uses 
are  cotton,  citrus,  and  apples.  Dicofol  is 
not  registered  in  the  U.S.  for  use  on  tea, 
but  is  used  in  other  countries  for  that 
purpose.  A  food  additive  regulation 
(section  406  tolerance)  of  45  ppm  for 
dicofol  on  dried  tea  is  codified  at  40  CFR 
185.410.  (There  is  no  section  406 
tolerance  because  tea  is  not  consumed 
in  an  unprocessed  form). 

The  carcinogenicity  of  dicofol  has 
been  the  subject  of  several  reviews 
within  EPA.  A  Special  Review  was 
initiated  in  1983  and  concluded  in  1966 
(51  FR  19508,  May  29, 1986).  The  purpose 
of  the  Special  Review  process  is  to 
determine  whether  to  initiate  procedures 
to  cancel,  deny,  or  reclassify  registration 
of  a  pesticide  product  because  uses  of 
that  product  may  cause  unreasonable 
adverse  effects  on  the  environment, 
including  human  health.  EPA's  Cancer 
Assessment  Group  [CAG)  published  a 
review  of  dicofol  in  1986.  The 
carcinogenicity  findings  of  the  Special 
Review  and  a  draft  of  the  CAG  report 
were  reviewed  by  the  Scientific 
Advisory  Panel  (SAP)  in  1985  (50  FR 
33008.  August  15. 1985  and  51  FR  19522, 


May  29. 1986).  The  Carcinogen  Risk 
Assessment  Verification  Effort 
(CRAVE),  an  agency  work  group  and 
peer  review  panel,  evaluated  the  CAG 
report  on  August  5. 1987.  These  reviews 
are  discussed  in  unit  IV.  B.  below. 

On  May  25, 1989,  the  State  of 
California,  the  Natural  Resources 
Defense  Couacil,  Public  Qtizen.  the 
AFL-CIO.  and  several  Individuals  filed  a 
petition  which  asked  the  Agency  to 
revoke  food  additive  regulations  for 
seven  potentially  carcinogenic 
substances,  including  the  food  additive 
regulation  for  dicofol  on  dried  tea. 
Petitioners  argued  that  these  food 
additive  regulations  should  be  revoked 
because  the  seven  pesticides  to  which 
the  regulations  applied  were  animal 
carcinogens  and  thus  the  regulations 
violated  the  Delaney  clause  of  section 
409  of  the  FFDCA, 

EPA  responded  to  the  petition  on 
April  18. 1990  (55  FR  17560).  EPA  stated 
that  the  classification  of  dicofol  ranged 
from  a  possible  to  a  probable  human 
carcinogen,  and  the  individual  excess 
dietary  hfetime  risk  from  dried  tea  was 
estimated  at  5  x  10  *  The  key 
assumptions  used  for  this  estimate  were; 
(1)  That  residues  on  dried  tea  were  at 
the  levels  specified  in  40  CFR  185.410 
and  (2)  that  100  percent  of  the  tea  crop 
was  treated  (and  thus  all  the  tea 
consumed  in  the  United  States  was  also 
treated).  Because  of  the  conservative 
assumptions  used  to  arrive  at  this  value, 
EPA  believed  this  value  was  a  worst- 
case  estimate.  EPA  expected  that 
additional  data  on  field  residues  and 
processing  were  likely  to  reduce  this 
estimate. 

In  its  response,  EPA  proposed  to  deny 
the  petition  to  revoke  the  food  additive 
regulation  for  dicofol  on  dried  tea  for  the 
following  reasons.  The  existing  risk 
estimate  for  dicofol  on  dried  tea  was 
judged  by  EPA  to  overestimate  actual 
dietary  exposure  to  dicofol.  The  petition 
response  noted  that  additional  residue 
data,  including  field  trials  and 
processing  data  (a  brewing  study)  were 
requested  from  the  U.S.  manufacturers 
of  dicofoL  Since  there  were  no  U.S. 
registrations  for  dicofol  on  tea,  EPA  had 
no  authority  under  FIFRA  section 
3(c)(2)(B]  to  require  these  data. 
However.  EPA  gave  notice  that  it  would 
"propose  the  revocation  of  the  section 
409  tolerance  for  dicofol  on  dried  tea  if 
the  manufacturers,  or  other  interested 
parties,  do  not  provide  these  data."  (55 
PR  1756a  April  25, 1990).  EPA  stated 
that  the  risk  estimate  would  be  refined 
nsing  the  anticipated  field  trial  and 
processing  data.  After  completion  of  the 
risk  assessment.  E7A  would  determine 
the  need.  If  any.  for  reguiatoiy  action. 


On  May  22. 1990.  the  petitioners  filed 
Objections  to  EPA's  Petition  Response. 
The  petitioners'  central  objection  was 
that  EPA  had  incorrectly  interpreted 
section  409  by  reading  a  de  minimis 
exception  into  the  Delaney  clause. 

On  February  25. 1991.  EPA  issued  its 
final  order  (56  FR  7750)  reaffirming  its 
interpretation  of  the  Delaney  clause. 
EPA  also  ruled  on  whether  specific 
pesticide  uses  fall  within  the  de  minimis 
exception.  In  the  specific  case  of  dicofol 
residues  on  dried  tea,  with  estimated 
risk  at  a  level  of  10*.  the  Agency 
concluded  that  it  would  take  immediate 
steps  to  revoke  the  dicofol  food  additive 
reaction  for  dried  tea.  EPA  noted  that 
Rohm  and  Haas,  a  dicofol  manufacturer, 
had  submitted  data  on  field  residues 
and  processing.  However,  upon  their 
examination,  EPA  determined  that  the 
data  were  simply  a  reworking  of 
previously  submitted  data,  and  were 
judged  inadequate  for  determining  the 
anticipated  residues  of  dicofol  in 
brewed  tea  for  the  following  reasons. 
The  field  trial  data  and  tea  brewring  data 
were  generated  in  the  eariy  1960s.  The 
requirements  for  providing  adequate 
field  trial  studies  on  crops  have  changed 
substantially  since  that  time.  These 
studies,  although  adequate  then,  are  no 
longer  acceptable  by  today's  standards 
and  requirements.  As  an  example,  these 
data  are  deficient  in  the  areas  of  sample 
handling  and  storage  of  samples  (field 
treated,  control,  and  fortified)  for  both 
field  trials  and  brewing  studies,  before 
analysis  for  residues. 

Further,  Rohm  and  Haas  did  not  make 
a  timely  commitment  to  provide  the  new 
data.  Under  these  circumstances,  EPA 
stated  it  would  not  exercise  its 
discretion  to  wait  for  data  bearing  on 
the  level  of  risk,  and  would  proceed  to 
revoke  the  food  additive  regulation. 
However,  EPA  stated  diat,  in  the  future, 
if  Rohm  and  Haas  or  any  other  party 
were  to  produce  the  necessary  data  for 
EPA's  review,  EPA  would  consider 
whether  a  food  additive  regulation  for 
dicofol  on  dried  tea  should  be  re- 
established. 

Since  that  time,  EPA  has  been 
requested  by  Makhteshim-Agan 
(America).  Inc.  (MAA).  in  a  letter  dated 
March  18, 1991,  not  to  revoke  the 
tolerance  for  dicofol  on  dried  tea.  In 
support  of  its  request.  MAA  stated  that 
it  has  undertaken  studies  needed  to 
support  the  food  additive  regulation 
even  though  EPA  never  requested  that 
they  be  sii)mitted. 

In  response  to  this  letter.  EPA  refused 
to  reopen  the  Final  Order  of  February 
25, 1991  (56  FR  7750]  noting  that  MAA 
has  bad  adequate  time  and  opportunity 
to  submit  the  requested  data,  and  when 
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contacted  directly  by  EPA.  MAA  did  not 
make  a  timely  commitment  to  produce 
the  requested  data.  EPA  informed  MAA 
that  any  information  it  had  regarding 
residue  levels  could  be  submitted  as  a 
comment  to  the  planned  revocation 
proposal. 

In  a  letter  dated  July  29. 1991.  MAA 
confirmed  that  it  was  conducting  a 
study  which  will  provide  data  on  tea 
processing  and  brewing,  and  the  cost 
was  being  shared  with  Rohm  Haas.  Data 
on  the  Indian  wet  season  and  data  from 
Japan  will  be  provided  to  the  Agency  in 
an  interim  report  to  be  submitted  at  the 
end  of  1991.  and  data  on  dry  season  tea 
will  be  provided  in  a  final  report  to  be 
submitted  in  the  third  quarter  of  1992. 
MAA  further  stated  that  these  combined 
data  will  represent  all  geographic 
regions  supplying  dicofol-treated  tea  to 
the  United  States. 

IV.  Current  Proposal 

A.  Revocation 

EPA  is  proposing  to  revoke  the  dicofol 
food  additive  regulation  on  dried  tea 
because,  based  on  available  data,  the 
food  additive  regulation  is  inconsistent 
with  section  409's  Delaney  clause.  The 
Delaney  clause  bars  the  establishment 
of  food  additive  regulations  for 
substances  which  induce  cancer  in 
humans  or  animals.  EPA  has  estimated 
the  individual  excess  dietary  lifetime 
risk  from  dicofol  on  dried  tea  is  6  x  10  *. 
Because  of  the  conservation 
assumptions  used  to  derive  this  value. 
EPA  believes  that  this  risk  estimate  is 
likely  to  be  a  worse  case  estimate,  and 
the  true  risk  is  likely  to  be  lower. 

EPA  requested  data  which  would 
have  clarified  whether  this  food  additive 
regulation  fell  within  the  exception  to 
the  Delaney  clause  for  pesticide  uses 
which  pose  de  minimis  risks,  but  no 
acceptable  data  have  been  submitted  in 
a  timely  manner.  Because  acceptable 
data  were  not  provided  in  a  timely 
manner,  EPA  can  not  conclude,  or 
reasonably  project,  that  the  dicofol  food 
additive  regulation  met  the  de  minimis 
exception  to  section  409.  If  EPA  receives 
the  necessary  data  to  complete  its 
review  of  dicofol,  EPA  would  reconsider 
whether  a  food  additive  regulation  for 
dicofol  on  dried  tea  should  be 
established. 

B.  Carcinogenicity 

Within  EPA,  the  determination  of 
carcinogenicity  is  guided  by  EPA's 
Guidelines  for  Carcinogen  Risk 
Assessment  (51  FR  33992,  September  24, 
1986).  The  Group  Bj  classification 
(Probable  Human  Carcinogen]  includes 
"agents  for  which  there  is  'sufficient' 
evidence  from  animal  studies  and  for 


which  there  is  "inadequate  evidence*  or 
'no  data'  fit)m  epidemiologic  studies." 
The  Group  C  classification  (Possible 
Human  Carcinogen)  is  used  for  "agents 
with  limited  evidence  of  carcinogenicity 
in  animals  in  the  absence  of  Human 
data."  (51  FR  34000,  September  24, 1986). 
These  guidelines  were  published  in  final 
form  September  24, 1986.  However,  they 
were  frequently  referenced  in  their 
proposed  form  during  the  reviews  of 
dicofol. 

Because  there  have  been  differences 
within  EPA  regarding  the  classification 
of  Dicofol's  carcinogenic  potential,  the 
various  EPA  positions  on  dicofol  will  be 
laid  out  in  some  detail. 

1.  Preliminary  determination 
concluding  Special  Review  of  pesticide 
products  containing  dicofol.  On  August 
15, 1985,  as  part  of  the  Special  Review  of 
Dicofol,  EPA's  Office  of  Pesticide 
Programs  (OPP)  issued  an  Amended 
Notice  of  Preliminary  Determination 
Concluding  Special  Review  of  Pesticide 
Products  Containing  Dicofol  (50  FR 
33008),  in  which  OPP  concluded  that 
there  is  limited  evidence  that  dicofol 
poses  carcinogenic  risks  to  humans 
through  dietary  and  worker  exposure. 
This  conclusion  was  based  on  a  review^ 
of  a  report,  then  in  draft  form,  prepared 
by  EPA's  Cancer  Assessment  Group 
(CAG)  and  on  additional  information 
not  included  in  the  draft  CAG  report. 

a.  Long-term  animal  studies  of  dicofol. 
The  CAG  reviewed  a  1978  National 
Cancer  Institute  (NCI)  bioassay  in  which 
male  B6C3F1  mice  exposed  to  dicofol  at 
two  dose  levels  were  reported  to  have 
hepatocellular  carcinomas  (non- 
metastasizing)  at  elevated  levels  in  both 
dose  levels  when  compared  to  controls. 
There  were  no  other  statistically 
significant  increases  in  tumors  reported 
in  either  sex  of  mice.  A  concurrent  study 
did  not  show  any  statistically  significant 
increase  in  tumors  in  either  sex  of 
Osborne-Mendel  rats. 

Because  of  questions  raised  about  this 
study,  OPP  requested  a  reevaluation  of 
the  pathology  slides  by  scientific 
personnel  at  the  National  Toxicology 
Program  (NTP).  The  results  of  the  review 
are  presented  in  a  table  in  the  Notice  of 
Preliminary  Determination  (50  FR 
33010).  The  review  found  that  while  the 
vast  majority  of  tumors  in  the  original 
study  were  classified  as  carcinomas,  the 
NTP  slide  evaluation  reported  a  more 
significant  proportion  of  adenomas, 
which  are  benign  tumors.  It  was  stated 
that  the  different  findings  may  reflect 
changes  which  may  have  evolved  during 
the  intervening  years  in  conventions  in 
the  pathology  community  for  classifying 
tumors. 

b.  Supporting  data.  The  available 
supporting  data  on  the  carcinogenicity 


of  dicofol  was  described.  The  draft  CAG 
review  found  no  epidemiological  or 
mutagenicity  studies  of  dicofol. 
However,  the  CAG  draft  report  found 
the  structural  similarity  between  dicofol 
and  DDT,  DDE.  and  DDD  to  be 
important  supporting  data  because  DDT 
was  a  Bi  or  probable  human  carcinogen 
and  DDE  was  a  carcinogenic  metabolite 
of  DDT.  The  significance  of  the 
structural  similarity  could  take  the 
following  forms:  dicofol  could  be 
metabolized  to  DDT;  the  carcinogenicity 
of  the  compounds  could  be  related  to  the 
common  physical  structure;  or  the 
carcinogenicity  could  result  from  a 
common  metabolite.  There  were 
preliminary  data  from  a  poultry 
metabolism  study  which  indicated 
dicofol  did  not  metabolize  to  DDE  in 
chickens.  OPP  concluded  that  more  data 
were  needed. 

c.  Weight  of  evidence  determination. 
Based  on  this  structural  relationship  to 
DDT  and  its  analogs,  the  determination 
that  DDT  is  a  probable  human 
carcinogen,  and  the  results  of  the  1978 
NCI  bioassay.  the  CAG  draft  report 
concluded  that  the  weight  of  evidence 
argued  for  a  Bi,  or  probable  human 
carcinogen  classification  for  dicofol. 
OPP  initiated  a  discussion  of  these 
findings  by  quoting  the  EPA  Proposed 
Guidelines:  "there  are  widely  diverging 
scientific  views  about  the  validity  of 
certain  mouse  liver  tumors."  Normally, 
the  mouse-liver-only  tumor  should  be 
considered  as  "sufficient"  evidence  of 
carcinogenicity  (assuming  other 
conditions  are  met),  unless  certain 
factors  are  found  which  would  justify 
changing  the  classification  to  "limited." 
The  important  factors  OPP  considered 
in  reaching  a  conclusion  that  the  weight 
of  the  evidence  was  "limited"  follow. 
OPP's  evaluations  are  in  parenthesis. 

(i)  There  was  a  statistically  significant 
increase  in  the  incidence  of  combined 
tumors,  adenomas  and  carcinomas,  at 
both  the  low  and  high  dose 
("sufficient").  However,  because  there 
was  no  interim  sacrifice,  there  was  no 
definitive  evaluation  of  time-to-tumor- 
occurrence  (inconclusive).  Further,  it 
appeared  that  the  mortality  of  the 
animals  during  the  study  was  not 
remarkable.  Thus,  the  tumors  were  not 
life-shortening,  and  possibly  did  not 
occur  until  the  end  of  the  study 
(inconclusive). 

(ii)  There  was  no  statistically 
significant  dose-response  relationship 
for  the  carcinomas  or  malignant  tumors 
("limited"). 

(iii)  The  tumors  were  predominantly 
benign  ("limited"),  appeared  to  be 
related  to  the  administered  chemical, 
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and  the  carcinomas  showed  no  evidence 
of  metastasis  ("limited"). 

(iv)  The  full  battery  of  dicofol 
mutagezuctty  data  required  by  the 
Registration  Standard  was  due  in 
December,  1986  and  so  was  not  yet 
available  for  review.  A  number  of  other 
studies  of  mutagenic  activity  of  dicofol 
provided  by  the  registrant  were  negative 
or  inconclusive.  However,  Oi>P  had  not 
had  the  opportunity  to  review  these 
data.  OPP  relied  on  this  informabon  and 
a  1982  International  Agency  for 
Research  on  Cancer  evaluation  of  the 
mutagenicity  of  dicofol  for  its 
conclusion,  ("limited"  to  inconclusive). 

(v)  The  tumors  occurred  only  in  a 
single  sex  ("limited"). 

(vi)  The  male  mouse  liver  tumor 
incidence  was  not  corroborated  in  an 
Osbome-Mendel  rat  study  ("limited"). 

Based  on  this  assessment,  OPP 
concluded  that  the  carcinogenicity  of 
dicofol  should  be  reclassified  as 
"limited". 

OPP  also  noted:  (a)  The  structure- 
activity  relationship  with  the  DDT  series 
was  plausible,  but  unverified;  (b)  the 
connection  between  dicofol  and  the 
DDT  related  compounds  via  metabolism 
was  not  supported  by  limited  evidence 
of  the  poultry  metabolism  study,  and  (c) 
human  studies  were  lacking. 

Thus,  OPP  concluded,  based  on 
limited  qualitative  evidence,  that  dicofol 
should  be  classifled  in  Group  C  the 
category  for  agents  with  "limited" 
evidence  of  carcinogenicity  in  animals 
in  the  absence  of  human  data.  However, 
it  was  also  noted  that  there  was  some 
evidence  which  might  suggest  a  different 
classification,  and  additional 
information  was  being  requested  to 
resolve  the  remaining  issues. 

d.  Dose  Response  Relationship,  While 
the  CAG  draft  report  calculated  a  dose- 
response  estimate.  OPP  determined  that 
the  current  dicofol  data  base  provided 
such  limited  evidence  in  support  of  the 
cortclusion  that  dicofol  is  a  potential 
human  carcinogen  that  no  quantitative 
risk  assessment  should  be  used  for 
regulatory  purposes  for  dicofol  (50  FR 
33012). 

e.  Review  by  the  Scientific  Advisory 
Panel  (SAP).  The  Notice  also  reported 
the  conclusions  of  the  SAP  Review  of 
the  carcinogenicity  of  dicofol  (50  FR 
33015,  July  29, 1965).  In  response  to 
specific  questions,  the  SAP  made  the 
following  statements: 

(i)  The  SAP  believed  that  the  evidence 
that  dicofol  is  a  potential  human 
carcinogen  is  weak. 

(ii)  EPA  should  not  incorporate 
considerations  of  DDT  and  DDE  data  in 
reaching  a  weight-of-evidence 
judgement  on  the  potential  human 
carcinogenicity  of  dicofol. 


(iii)  The  panel  believes  that  a 
quantitative  risk  assessment  for  dicofol 
as  a  carcinogen  cannot  be  fnstified. 
Further,  such  risk  assessment  should  be 
omitted  from  dicofol  documents  until 
there  are  sufficient  data  to  justify  auch 
an  assessment. 

(iv)  The  panel  is  unable  to 
characterize  ttie  dietary  and  applicator 
exposure  estimates  as  grossly 
overstated,  grossly  understated,  or 
reasonable  because  of  the  absence  of 
sufficient  information. 

2.  The  assessment  of  the 
carcinogenicity  of  dicofol  (kelthane), 
DDT.  DDE,  DDD  (TDE)  (CAG  Report). 
In  February,  1986,  EPA's  Cancer 
Assessment  Group  (CAG)  issued  its 
final  report  of  a  comprehensive 
hterature  search  and  cancer  assessment 
of  dicofol.  A  draft  of  this  report  was 
discussed  in  the  Preliminary 
Determination  of  August  15, 1965  (50  FR 
33008).  Included  in  the  CAG  report  were 
studies  on  the  carcinogenicity  of  dicofol 
and  DDT.  EMJE.  and  DDD.  The  latter 
three  compounds  have  a  striking 
structural  analogy  to  dicofol,  and  thus 
CAG  believed  that  data  bearing  on  their 
carcinogenicity  should  be  considered  in 
assessing  the  carcinogenicity  of  dicofol. 
The  CAG  assessment  reviewed  the  NCI 
dicofol  feeding  study  which  was  positive 
for  liver  tumors  in  male  B6C3F1  mice. 
NCI  concluded  that  all  tumors  were 
carcinomas  (hepatocellular  carcinomas] 
except  one.  CAG  did  not  consider  NTT's 
re-evaluation  of  NCI's  tumor 
determination.  The  dose  response  trend 
of  the  combined  liver  tumors  in  the  male 
B6C3F1  mice  was  positive  and 
significant. 

DDT  studies  constituted  the  largest 
data  base,  with  25  animal 
carcinogenicity  studies.  These  studies 
were  reviewed,  and  included  the 
following  test  species:  mice,  hamsters, 
rats.  fish.  dogs,  and  monkeys.  Most  of 
the  positive  tests  that  were  reviewed  (13 
tests  in  all.  including  mice,  rats,  and 
fish)  showed  the  liver  to  be  the  primary 
target  site  for  DDT,  although  two  studies 
showed  only  lung  tumors  and  leukemias. 
On  the  bases  of  these  tests,  a  test 
showing  positive  mutagenicity  in  vivo. 
two-stage  chemical  carcinogenesis  tests, 
and  the  lack  of  a  relevant 
epidemiological  test,  EPA  judged  DDT  to 
be  probably  carcinogenic  to  humans. 
DDE  and  DDD  also  tested  positive  for 
carcinogenicity.  All  three  compounds 
were  categorized  as  Group  Bj  -  probable 
human  carcinogens. 

Based  on  the  positive  carcinogenicity 
teats  in  mice  and  the  close  structural 
analogy  to  DDT,  DDD,  and  DDE.  CAG 
judged  dicofol  to  be  to  be  at  least 
possibly  carcinogenic  to  humans 
[categMized  in  the  Bi  to  C  range). 


Further,  when  analyzed  by  the 
linearized  multistage  model  for  low-dose 
extrapolation,  all  four  compounds  show 
similar  cancer  potencies,  ranging  from 
0.25  to  0.44  (mg/kg/day)  '.  The  cancer 
potency  factor  for  dicofol  was  estimated 
at  0.44  (mg/kg/day) '.  The  CAG  judged 
that  the  similarity  in  cancer  potency 
values  suggests  that  either  a  common 
carcinogenic  metabolite  is  generated 
from  these  compounds,  or  each 
compound  has  intrinsic  carcinogenic 
activity.  Further,  the  CAG  recommended 
that  technical  grades  of  dicofol.  DDT. 
DDE.  and  DDD  all  be  considered 
potential  human  carcinogens,  and  that 
an  aggregate  estimate  of  the  upper 
confidence  limit  on  the  cancer  potency 
of  .34  (mg/kg/day)  '  be  used  in  the  risk 
management  of  the  compounds. 

3.  Notice  (^intent  to  cancel 
registrations  of  pesticide  products 
containing  dicofol:  denial  of 
applications  for  registration  of  pesticide 
products  containing  dicofol;  conclusion 
of  Special  Review;  notice  of  final 
determination.  In  a  Notice  published  in 
the  Federal  Register  on  May  29. 1986.  (51 
FR  19506)  OPP  reaffirmed  the  views  set 
forth  in  the  Preliminary  Determination 
(50  FR  33008).  and  stated  the  conditions 
under  which  dicofol  products  could  be 
registered. 

Even  thou^  the  CAG  report  was  by 
then  final,  the  arguments  presented 
against  the  draft  report  were 
recapitulated.  While  the  CAG  report  had 
classified  dicofol  as  ranging  from  a  C  to 
a  Bi  carcinogen,  the  Notice  ascribed  to 
the  CAG  report  a  Bi  classification  for 
dicofol.  OPP  reiterated  its  position  that 
dicofol  should  be  classified  in  Group  C 
which  is  used  for  agents  with  limited 
evidence  of  carcinogenicity  in  animals 
in  the  absence  of  human  data.  While 
OPP  stated  that  there  was  evidence 
which  might  suggest  a  different 
classification.  CMPP  also  noted  that 
additional  information  required  through 
the  Registration  Standard  and  a 
subsequent  Data  Call-in  notice  would 
help  resolve  this  issue.  Further.  OPP 
again  concluded  that  no  quantitative 
risk  assessment  should  be  used  for 
regulatory  purposes  for  dicofol. 
Nevertheless.  OPP  stated  that  dicofol 
does  cause  tumors  in  the  livers  of  male 
mice,  and  this  fact  remained  a  concern 
to  the  agency.  The  Special  Review  of 
dicofol  was  thus  concluded. 

4.  The  Carcinogen  Risk  Assessment 
Verification  Effort  (CRA  VE)  review  of 
Dicofol.  GRAVE,  an  agency  work  group 
and  peer  review  panel,  evaluated  the 
CAG  report  on  August  5, 1987.  It 
classified  dicofol  as  a  category  C 
possible  human  carcinogen.  In  its  review 
of  the  evidence  for  classification  as  to 
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human  carcinogenicity,  the  work  group 
made  several  determinations  which  are 
summarized  below. 

The  basis  for  the  Category  C  weight  of 
evidence  determination  was  the  flnding 
of  malignant  liver  timiors  in  males  of 
one  strain  of  mouse,  and  the  structural 
similarity  to  three  other  compounds  that 
are  probable  human  carcinogens.  There 
was  no  human  carcinogenicity  data  and 
no  known  human  epidemiological  data. 

The  animal  carcinogenicity  data  relied 
upon  was  the  1978  NCI  study  of  B6C3F1 
mice.  According  to  CRAVE,  a  dose- 
dependent  statistically  significant  trend 
in  the  incidence  of  hepatocellular 
tumors  (all  carcinomas  except  one)  was 
observed  in  treated  males  as  compared 
to  controls.  Osbome-Mendel  rats  were 
also  fed  dicofol,  but  no  excess  tumors 
were  found  in  males  or  females. 

Supporting  data  for  carcinogenicity 
included  the  structural  similarity  to 
DDT.  a  probable  human  carcinogen. 
DDE.  a  contaminant  and  putative 
metdbolite-of  dicofol,  was  mutagenic 
and  a  probable  human  carcinogen. 

The  quantitative  estimate  of 
carcinogenic  risk  from  oral  exposure 
was  calculated  at  4.4  x  10  Xnig/kg/day) 
',  using  a  linearized  multistage 
procedure  which  included  extra  risk. 

The  Agency  work  group  also 
commented  that  NCI  used  technical 
grade  dicofol  which  was  approximately 
40-60  percent  pure.  In  addition,  the  work 
group  said  there  was  evidence  of 
substantial  decomposition  of  the  stored 
material  during  the  last  12  months  of  the 
assay. 

This  information  was  entered  into  the 
Agency's  data  base  Integrated  Risk 
Information  System  (IRIS),  between  the 
dates  of  the  Agency  review.  August  5, 
1987.  and  August  22, 1988. 

5.  New  data  and  current  assessment. 
OPP  has  reevaluated  the  data  pertaining 
to  the  classification  of  dicofol  and 
reaffirms  the  conclusion  that  dicofol  is  a 
Group  C  —  Possible  Human  Carcinogen 
subject  to  quantification.  In  so  doing, 
OPP  places  principal  reliance  upon  the 
CRAVE  evaluation  and  the  IRIS 
carcinogenicity  classification  which 
represent  an  Agency  consensus. 
However.  OPP  notes  that  the  CRAVE 
review  of  dicofol  did  not  consider  the 
following  data: 

(a)  The  analytical  data  on  the  purity 
and  stability  of  the  test  material 
(Weisburger,  1985). 

(b)  The  reevaluation  by  NTP  of  the 
liver  pathology  (51  PR  19508). 

(c)  A  more  recent  rat  chronic/ 
oncogenic  study  in  which  no 
carcinogenicity  was  evident  (MRID  No. 
40446302). 

(d)  Five  genotoxicity  studies:  Ames 
(MRID  no.  40042048).  CHO/HGPRT  gene 


mutation  (MRID  No.  40042049).  CHO 
T3in  vitro  cytogenetic  (MRID  No. 
40042051),  in  vivo  cytogenetic  (MRID  No. 
40042050).  and  T3in  vitro  unscheduled 
DNA  synthesis  (MRID  NO.  40042052). 

(e)  A  rat  metabolism  study  (MRID  No. 
40042053). 

In  addition,  a  two  generation 
reproduction  study  (MRID  No.  418066- 
01)  has  recently  been  reviewed  and 
indicates  ovarian  vacuolation  and 
increased  pup  deaths,  effects  consistent 
with  the  estrogenicity  of  DDT/DDE, 
dicofol  analogs. 

OPP  will  provide  these  data  to  the 
CRAVE  workgroup  for  their  evaluation 
at  a  meeting  scheduled  for  November, 
1991.  Nevertheless,  in  light  of  dicofol's 
strong  structural  relationship  to  DDT 
and  DDE,  OPP  does  not  believe  this 
additional  data  would  change  the 
classification  of  dicofol  as  a  group  C 
(possible  human)  carcinogen,  and 
probably  would  not  alter  the 
recommendation  that  the  risk  be 
quantised  by  low  dose  extrapolation. 

OPP  has  also  reviewed  the  cancer 
potency  factor  Qi  *  for  dicofol.  The  CAG 
report  determined  a  combined  Qi*  of  .34 
(mg/kg/day)  '  for  DDT,  DDE,  DDD,  and 
dicofol,  because  they  are  structural 
analogs  and  have  similar  carcinogenic 
properties.  However,  the  CAG  report 
also  determined  the  Qi«  for  dicofol  alone 
is  .44  (mg/kg/day)  '. 

OPP  agrees  that  if  a  risk  assessment 
on  dicofol  per  se  is  being  performed, 
such  as  a  tolerance  assessment,  the  Qi* 
of  .44  (mg/kg/day)  '  must  be  used.  If  the 
risk  assessment  pertains  to  an  exposure 
to  a  combination  of  dicofol  and  DDT 
(such  as  residues  in  fish),  the  Qt  *  of  .34 
(mg/kg/day)'  is  more  appropriate. 
Using  a  Qi*  of  .44(mg/kg/day)  \  the 
individual  excess  dietary  lifetime  risk 
for  dicofol  on  dried  tea  is  6  x  10  *■ 

EPA  seeks  public  comment  on  its 
cancer  classification  of  dicofol  from  all 
interested  parties.  EPA  will  also  make 
GRAVE'S  re-evaluation  of  the  data 
available  for  public  comment. 

EPA  concludes  that  the  above  animal 
studies  are  appropriate  for  evaluation  of 
the  safety  of  a  food  additive  and  that 
they  demonstrate  that  dicofol  induces 
cancer  in  animals. 

C.  De  minimis  Risk 

The  conclusion  on  carcinogenicity 
does  not  end  the  analysis,  however, 
because,  as  indicated  above.  EPA 
recognizes  an  exception  to  the  Delaney 
clause  for  pesticide  uses  which  pose  a 
de  minimis  risk.  EPA  has  calculated  the 
risk  for  dicofol  on  dried  tea  to  be  6  x  10' 
*.  Since  this  risk  estimate  is  at  or 
exceeds  levels  of  cancer  risk  frequently 
regulated  by  EPA,  (56  FT?  7750).  this  risk 
is  not  de  minimis.  The  dicofol  risk 


estimate  is  based  on  the  cancer  potency 
factor  derived  from  the  mouse  study  s^d 
certain  assumptions  concerning  dicofol 
exposure.  To  estimate  the  amount  of 
dicofol  residues  present  on  dried  tea.  th»» 
Agency  assumed  that  treated 
commodities  contained  dicofol  at  the 
maximum  permissible  level  set  forth  in 
the  food  additive  regulation  (45  ppm). 
Further,  EPA  assumed  100  percent  of  the 
crop  is  treated  with  dicofol,  and  thus 
that  all  tea  consumed  in  the  United 
States  has  been  treated  with  dicofol. 
EPA  used  the  maximum  permissible 
level  because  EPA  has  inadequate 
residue  data  on  dried  tea  to  permit  an 
assessment  of  chronic  or  typical  dietary 
exposure.  The  assumption  that  100 
percent  of  the  crop  was  treated  was 
used  in  the  absence  of  reliable  data  that 
would  indicate  a  lesser  percentage. 
Residue  data  from  field  trials  and 
processing  studies  often  show  average 
residues  to  be  below  the  level  of  the 
food  additive  regulation.  Such  data,  in 
the  form  of  field  trials  and  a  tea  brewing 
study,  were  requested  of  dicofol 
manufacturers,  but  the  submitted  data 
were  judged  unacceptable.  In  the 
continuing  absence  of  the  necessary 
data,  EPA  cannot  conclude  that  data 
which  may  be  supplied  by  dicofol 
manufacturers  are  likely  to  show  that 
dicofol  residues  on  dried  tea  pose  at 
most  a  de  minimis  risk.  Although  EPA 
earlier  concluded  that  dicofol  on  tea 
was  likely  to  be  overstated,  after  a 
reexamination  of  the  data  resubmitted 
by  Rohm  Haas,  EPA  has  determined 
that  the  available  residue  data  are  so 
sparse  as  to  preclude  reasoned 
estimates  of  the  anticipated  residue 
level  on  dicofol  on  tea  and  the  risk 
posed  by  those  residues. 

D.  Timing  of  Revocation 

Tea  production  occurs  in  countries 
outside  of  EPA's  jurisdiction.  Thus,  EPA 
carmot  directly  prevent  the  use  of 
dicofol  on  tea.  and  it  is  possible  that  use 
on  tea  may  continue  after  the  food 
additive  regulation  is  revoked.  Dried  tea 
is  subject  to  FDA  inspection  for  illegal 
pesticide  residues  at  ports  of  entry  into 
the  United  States,  and  may  be  sampled 
by  FDA  at  other  times  while  it  is  in 
marketing  channels  within  the  United    ' 
States.  If  found  to  contain  residues  of 
dicofol  after  the  effective  date  of  the 
final  revocation  action,  it  may  be  seized. 
For  this  reason,  revocation  of  the  dicofol 
food  additive  regulation  for  dried  tea 
may  result  in  disruption  of  the 
marketplace.  Nonetheless,  by  delaying 
the  effective  date  of  the  revocation  until 
tea  treated  with  dicofol  prior  to  EPA's 
final  revocation  decision  clears  the 
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market.  EPA  could  reduce  this 
disruption. 

EPA  understands  that  the  crop  years 
for  tea  vary  depending  on  whether  the 
tea  is  grown  in  the  northern  or  southern 
hemispheres.  EPA  has  limited 
information  indicating  that  the  shelf  life 
of  tea  is  18-24  months.  Over  half  the  tea 
should  clear  distribution  channels  in  1 
year  after  harvest  and  about  95-99 
percent  should  clear  in  3  years.  EPA 
also  has  limited  information  indicating 
that  dicofol  residues  do  not  dissipate  to 
undetectable  levels  during  the  time  after 
harvest.  However.  EPA  has  no 
information  that  foreign  distributors 
could  not.  in  a  far  shorter  period  of  time, 
be  able  to  segregate  dicofol-treated  tea 
from  other  tea. 

Based  on  this  information,  and  given 
the  potentially  high  risk  and  absence  of 
information  on  market  disruption.  EPA 
proposes  that  this  revocation  become 
effective  30  days  after  the  date  of  the 
final  action.  EPA  requests  conmient  on 
whether  the  proposed  effective  date  of 
the  revocation  is  appropriate  and  will 
minimize  disruption  to  the  marketplace. 

V.  Public  Comment  Procedures  and 
Availability  of  the  Administrative 
Record 

EPA  established  an  administrative 
record  for  the  proposed  revocation  of 
the  food  additive  regulation  for  dicofol 
on  dried  tea.  This  administrative  record 
will  include  this  proposal,  any  notices 
pertinent  to  this  proposed  revocation, 
documents  not  considered  Confidential 
Business  Information,  and  a  current 
index  of  materials  included  in  the 
administrative  record.  The 
administrative  record  is  located  in  the 
Public  Docket,  rm.  1128, 1921  Jefferson 
Davis  Highway.  Arlington.  VA.  22202. 
and  can  be  viewed  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

Interested  persons  are  invited  to 
submit  written  comments,  information 
or  data  in  response  to  this  proposed 
rule.  Comments  must  be  submitted  by 


January  2, 1992.  The  length  of  this 
comment  period  has  been  set  to 
accommodate  public  review  of  the 
conclusions  of  the  planned  CRAVE 
review  of  dicofol  (scheduled  for 
November,  1991).  Comments  must  bear  a 
notation  indicating  the  document  control 
number  [OPP-300238].  Three  copies  of 
the  comments  should  be  submitted  to 
the  address  listed  under  ADDRESSES. 
All  wrritten  comments  filed  pursuant  to 
this  Notice  and  documents  considered 
and  relied  upon  by  EPA  in  reaching  its 
decision  will  be  available  for  public 
inspection  at  the  address  listed  in  this 
imit. 

In  order  to  satisfy  requirements  for 
analysis  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
EPA  has  analyzed  the  costs  and  benefits 
of  this  proposal.  The  Preliminary 
Economic  Assessment  of  the  Tolerance 
Revocation  on  Dicofol  is  available  for 
public  inspection  in  rm.  1128  at  the 
address  given  above. 

VI.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  determine  whether  a  proposed 
regulatory  action  is  "major"  and 
therefore  subject  to  the  requirements  of 
a  Regulatory  Impact  Analysis.  EPA  has 
determined  that  this  proposed  rule  is  not 
a  major  regulatory  action,  i.e..  it  will  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  million,  will  not  cause  a 
major  increase  in  prices,  and  will  not 
have  a  significant  adverse  effect  on 
competition  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  as  required  by  E.0. 12291. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354:  94  Stat.  1164.  5 
U.S.C.  601  et  seq.)  and  it  has  been 
determined  that  it  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments  or  small 
organizations.  Limited  monitoring  data 
from  FDA  (11  samples  collected  during 
the  period  October  1987  to  February. 
1991)  has  not  shown  any  residues  of 
dicofol  on  dried  tea.  Further,  based  on 
limited  data,  it  appears  that  the  percent 
of  the  tea  crop  treated  with  dicofol  and 
imported  to  the  United  States  may  be 
less  than  10  percent. 

Accordingly.  I  certify  that  this 
proposed  rule  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

Authority;  Sec.  408(m)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  21  U.S.C.  346a(in). 

List  of  Subjecto  in  40  CFR  Part  185 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Food  Additives,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  27,  ISSl. 

Victor  |.  iCimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  185  be  amended  as  follows: 

PART  185— [AMENDED] 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

§  185.410  [Removed] 

b.  By  removing  §  185.410  l.l-Bis(p- 
chlorophenyl)-2,2,2-trichloroethanol. 

(FR  Doc.  91-23967  Filed  10-3-91:  B:45  am] 
BiUJNQ  CODC  Wt»-M-F 
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Presidential  Documents 


Prodamation  6345  of  October  3,  1991 
Veterans  Day,  1991 


By  fhe  President  of  die  United  States  of  America 

A  Proclamation 

Memory  is  the  first  measure  of  gratitude — those  who  are  truly  grateful  do  not 
forget  the  service  that  has  been  rendered  for  their  sake.  Each  November  we 
Americans  remember  in  a  special  way  the  veterans  of  the  United  States 
Armed  Forces.  Through  their  vigilance,  courage,  and  sacrifice,  these  individ- 
uals have  helped  to  secure  the  freedoms  that  we  so  enjoy  today— the  freedoms 
that  we  can  sometimes,  all  too  easily,  take  for  granted. 

Since  President  Woodrow  Wilson  asked  that  all  Americans  pause  on  Novem- 
ber 11,  1919.  in  honor  of  the  Nation's  war  heroes.  Americans  have  set  aside 
this  date  to  remember  and  pray  for  all  those  patriots  who  have  put  themselves 
in  harm's  way  to  defend  the  lives  and  liberty  of  others.  As  we  salute  our 
Nation's  veterans,  we  also  remember  with  solemn  pride  their  fallen  comrades, 
including  those  heroes  who  rest  "in  honored  glory  .  .  .  known  but  to  God." 

There  is  no  irony  in  the  fact  that  we  honor  this  country's  war  veterans  on  the 
anniversary  of  Armistice  Day,  a  day  dedicated  to  peace.  As  was  the  case 
during  Operation  Desert  Storm,  members  of  the  U.S.  military  have  engaged  in 
armed  conflict  only  as  a  last  resort,  only  to  defend  freedom  and  the  rule  of 
law.  And  we  know  that  these  ideals  form  the  only  sure  foundation  for  lasting 
peace  among  nations. 

America's  veterans  have  faced  the  hellish  fires  of  combat  and  the  chilling 
presence  of  mortal  danger  so  that  our  children  and  our  children's  children 
might  dwell  in  a  safer,  more  peaceful  world.  The  freedom  of  millions  of  people 
around  the  globe  is,  in  many  ways,  a  living  monument  to  each  of  them. 

Today  thousands  of  veterans  continue  to  serve  our  Nation  through  their 
families  and  their  communities,  helping  others  to  appreciate  more  fully  the 
value  of  freedom  and  the  importance  of  patriotism.  These  contributions  we 
also  remember  with  thankfulness  and  pride. 

Of  course,  while  memory  is  the  first  measure  of  gratitude,  its  fullest  and  most 
meaningful  expression  is  found  in  word  and  deed.  We  can  never  repay  our 
veterans  for  aU  that  they  have  endured  for  our  sake,  but  we  can  show  by  our 
actions — on  this  day  and  every  day  of  the  year — that  their  great  sacrifices  are 
indeed  cherished  and  remembered.  Whether  we  do  so  on  our  own  or  through 
our  schools,  businesses,  and  community  organizations,  let  us  convey  our 
thanks  to  veterans  through  acts  of  generosity  and  kindness.  Let  us  demon- 
strate, in  a  special  way,  our  respect  and  concern  for  those  former  service 
members  who  are  hospitalized  or  disabled. 

In  order  that  we  may  pay  due  tribute  to  those  who  have  served  in  our  Armed 
Forces,  the  Congress  has  provided  (5  U.S.C.  6103(a))  that  November  11  of  each 
year  shall  be  set  aside  as  a  legal  public  holiday  to  honor  America's  veterans. 


50474        Federal  Register  /  Vol.  56.  No.  194  /  Monday.  October  7.  1991  /  Presidential  Documents 


NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Monday,  November  11, 1991,  as  Veterans  Day.  I 
urge  all  Americans  to  honor  our  veterans  through  appropriate  public  ceremo- 
nies and  private  prayers.  I  also  call  on  Federal,  State,  and  local  government 
officials  to  display  the  flag  of  the  United  States  and  to  encourage  and 
participate  in  patriotic  activities  in  their  communities.  I  invite  civic  and 
fraternal  organizations,  churches,  schools,  businesses,  unions,  and  the  media 
to  support  this  national  observance  with  suitable  commemorative  expressions 
and  programs. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  third  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


[FR  Doc.  91-24260 
Filed  10-*-91:  9:16  am] 
Billing  code  319S-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Coda  of  Federal  Regulations  «  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  JUSTICE 

liTimigration  and  Naturallzatiofi 
Service  || 

8  CFR  Parts  103,  299, 310, 312, 313, 
315,  316,  316a,  319,  322, 324,  325,  327, 
328,  329,  330,  331,  332,  332a,  332b, 
332c  332d,  333,  334, 334a,  335,  335a, 
335c,  336,  337,  338, 339.  340,  343b,  344 
and  499 

[INS  No.  143S-91:  AG  Order  Na  1535-91] 

RIN  1115-AC58 

Administrative  Naturalization 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Interim  rule  with  request  for 
comments. 

summary:  The  Immigration  Act  of  1990, 
Public  Law  101-649  (IMMACT] 
conferred  upon  the  Attorney  General,  as 
of  October  1. 1991,  the  responsibility  for 
making  final  determinations  on 
applications  for  naturalization.  The 
purpose  of  this  interim  regulation  is 
threefold:  To  implement  the  new 
administrative  system;  to  codify,  in 
regulatory  form,  the  essential 
substantive  and  procedural 
requirements  for  naturalization  created 
by  statute  and  interpreted  by  judicial 
precedent;  and  to  make  technical  and 
administrative  changes  to  the  Code  of 
Federal  Regulations  as  necessary.  This 
rule  will  increase  efficiency  in 
administering  the  naturalization 
provisions  and  will  provide  additional 
guidance  and  clariHcation  to  Service 
officials. 

DATES:  This  interim  rule  is  effective 
October  1. 1991.  Written  comments  must 
be  submitted  no  later  than  November  21, 
1991. 

ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  Director, 
Policy  Directives  and  Instructions 


Branch.  Records  Systems  Division. 
Immigration  and  Naturalization  Service, 
room  5304, 425  I  Street,  NW.. 
Washington,  DC  20536.  Rease  include 
INS  Number  1435-91  on  correspondence 
to  ensure  proper  handling. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Stella  Jarina,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  room  7228,  425  I 
Street,  NW.,  Washington,  DC  20536, 
telephone:  (202)  514-3946. 
SUPPLEMENTARY  INFORMATION: 
IMMACT  represents  the  first  major 
change  in  the  naturalization  process  in 
nearly  eighty-five  years.  It  is  intended  to 
facilitate  the  acquisition  of  United 
States  citizenship  by  establishing  an 
administrative  naturalization  process 
under  the  exclusive  authority  of  the 
Attorney  General.  IMMACT  amends  the 
Immigration  and  Nationality  Act  of  1952 
(Act)  to  authorize  the  Attorney  General 
to  naturalize  persons  as  citizens  of  the 
United  States,  to  administer  the  oath  of 
allegiance  in  public  ceremonies,  and  to 
issue  Certificates  of  Naturalization.  The 
legislation  requires  the  Immigration  and 
Naturalization  Service  (INS)  to  establish 
specific  procedures  to  implement  an 
administrative  naturalization  process 
that  conforms  to  the  intent  of  the  law, 
and  achieves  the  efficiencies  desired, 
while  insuring  that  the  integrity  and 
solemnity  of  the  naturalization 
experience  are  preserved  for  future 
generations. 

IMMACT  transfers  the  exclusive 
jurisdiction  to  naturalize  aliens  fi-om  its 
traditional  locus  in  the  Judicial  Branch 
to  the  Executive  Branch,  subject  to 
judicial  review.  Under  Administrative 
Naturalization,  INS  will  continue  to 
receive  appUcations  for  naturalization 
on  a  revised  N-400  application  form  and 
will  conduct  examinations  to  determine 
statutory  eligibility  for  citizenship  as 
before.  IMMACT  now  requires  the  INS 
officer  who  initially  examines  an 
appUcant  to  make  a  formal 
determination  to  grant  or  deny  the 
application  within  120  days  after  the 
date  of  first  examination.  Applicants 
whose  applications  are  subject  to  a 
denial  for  cause  may  avail  themselves  of 
an  administrative  review  hearing  by  a 
second  INS  officer  prior  to  the  INS 
rendering  a  final  denial  determination. 
The  final  determination  is  subject  to  de 
novo  judicial  review  in  United  States 
District  Court.  In  addition,  IMMACT 
permits  an  applicant  for  naturalization 


to  seek  appropriate  relief  in  United 
States  District  Court  if  the  INS  officer 
conducting  the  initial  examination  fails 
to  render  a  determination  within  120 . 
days  of  the  initial  examination. 

IMMACT  permits  an  eligible 
candidate  for  naturalization  to  elect  to 
have  the  Oath  of  Allegiance  and 
Renunciation  administered  in  a  public 
ceremony  conducted  by  INS  or  in  an 
appropriate  Federal  Court,  State  Court, 
or  other  court  as  designated  in  the 
statute.  Upon  INS  approval  of  the 
application,  the  applicant  will  be 
notified  to  appear  at  the  Oath 
Administration  Ceremony  of  his  or  her 
choice.  With  the  taking  of  the  oath,  the 
Attorney  General  authorizes  the  INS  to 
issue  a  Certificate  of  Naturalization 
which  refiects  the  date  of  the  ceremony. 
The  Administrative  Naturalization 
legislative  history  suggests  that  the 
public  ceremonies  conducted  by  INS 
should  be  held  in  accordance  with  the 
Attorney  General's  Model  Plan  for  such 
induction  proceedings  so  that  the 
proceedings  are  uniform  and  preserve 
the  dignity  and  decorum  of  the  occasion. 

IMMACT  specifically  provides  that  no 
new  petitions  for  naturalization  may  be 
filed  under  the  judicial  naturalization 
system  after  October  1, 1991.  However, 
any  petition  pending  with  the  courts  as 
of  that  date  will  be  addressed  under  the 
provisions  of  the  prior  statute,  unless  the 
applicant  for  naturalization  requests  the 
timely  withdrawal  of  a  petition  to  permit 
consideration  of  the  underlying 
application  under  the  administrative 
process.  Although  no  petitions  may  be 
filed  with  the  courts  after  October  1. 
1991,  those  courts  described  in  section 
310(b)  of  the  Act  will  be  authorized  to 
administer  the  oath  of  naturalization  to 
applicants  who  choose  a  court  ceremony 
as  part  of  the  naturalization  process. 

IMMACT  reduces  the  jurisdictional 
residence  prerequisite  for  the  filing  of  an 
application  for  naturalization,  for  those 
applicants  not  otherwise  exempt,  from 
six  months  in  a  State  to  three  months  in 
a  State  or  INS  District.  In  addition, 
IMMACT  permits  an  applicant  to  file  an 
application  three  months  in  advance  of 
meeting  any  applicable  continuous 
residence  requirements.  The  applicant 
may  request,  in  writing,  the  transfer  of  a 
pending  application  from  one  INS  office 
to  another,  subject  to  the  concurrence  of 
the  Attorney  General. 

In  order  to  achieve  uniformity  ana  to 
facilitate  the  acquisition  of  United 
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States  citizenship  for  qualified  aliens, 
the  administrative  naturalization 
regulations  are  drafted  to  incorporate,  to 
the  fullest  extent  practicable,  those 
judicial  precedents  and  INS 
interpretations  that  have  been  clearly 
established  under  the  prior  statute  and 
that  are  still  applicable  to  the  Act  as 
amended.  The  purpose  of  this  effort  is 
threefold:  to  create  a  logical  and  more 
concise  approach  to  the  issues  of 
citizenship  eligibility;  to  incorporate 
those  definitions  and  accepted 
principles  of  substantive  and  procedural 
naturalization  law  that  the  INS  will 
apply  in  making  its  determinations;  and 
to  achieve  greater  consistency  in 
decision  making  by  clarifying  INS 
practices  and  procedures  for  the  benefit 
of  both  the  public  and  Service 
personnel. 

While  the  introduction  of 
Administrative  Naturalization  is 
historically  significant  because  it 
departs  from  the  traditional  dual 
participation  by  INS  and  the  courts  in 
granting  the  benefits  of  citizenship, 
IMMACT  does  not  significantly  alter  the 
substantive  requirements  for 
naturalization.  Consequently,  the 
regulations  provide  that  applicants  for 
naturalization  will  continue  to  submit  a 
modified  version  of  Form  N-400  to  the 
INS  office  having  jurisdiction  to  receive 
such  applications  based  upon  the 
applicant's  county  of  residence.  See  8 
CFR  100.4.  Part  316  of  the  regulations 
lists  all  basic  eligibility  factors  provided 
in  the  Act.  including  application 
jurisdiction,  documentation,  residence  in 
the  United  States,  absences  that  bear  on 
eligibility,  determinations  of  good  moral 
character,  competency,  and  attachment 
and  favorable  disposition  to  the 
Constitution  and  laws  of  the  United 
States.  The  regulations  also  provide 
procedural  guidance  regarding  the 
preservation  of  naturalization  eligibility 
and  related  matters.  Requirements 
pertaining  to  the  naturalization  of 
children  are  contained  in  part  322  of  the 
regulations. 

Part  319  of  the  regulations  explains 
the  prerequisites  for  naturalization  of 
spouses  of  United  States  citizens, 
including  those  who  reside  abroad  for 
extended  periods  under  a  variety  of 
recognized  circumstances,  and  who  seek 
the  benefits  of  expeditious 
naturalization.  The  regulation  also 
addresses  the  naturalization  eligibility 
of  the  surviving  spouse  of  a  United 
States  citizen  who  dies  while  on  active- 
duty  service  in  the  Armed  Forces  of  the 
United  States. 

Parts  328  and  329  define  the  eligibility 
requirements  for  naturalization  of 
persons  who  qualify  by  reason  of 


honorable  service  in  the  Armed  Forces 
of  the  United  States.  These  parts 
incorporate  certain  INS  interpretations 
that  have  general  applicability  to  both 
categories  of  applicants.  The  regulations 
pertaining  to  the  implementation  of 
section  405  of  IMMACT  concerning  the 
naturalization  eligibility  of  certain 
natives  of  the  Philippines  based  upon 
active  military  service  during  World 
War  II  may  be  found  at  56  FR  11060 
(March  15. 1991). 

The  most  significant  changes  resulting 
from  the  passage  of  IMMACT  arise  from 
the  authority  now  conferred  upon  the 
Attorney  General  to  make  final 
determinations  on  applications  for 
naturalization.  Under  the  Designated 
Examiner  system,  which  dates  back  to 
reform  provisions  of  the  Naturalization 
Act  of  June  29. 1906,  34  Stat.  596,  the 
Attorney  General  was  limited  to  making 
recommendations  about  naturalization 
eligibility  to  the  courts.  With 
Administrative  Naturalization,  INS  will 
continue  to  conduct  examinations  on 
applications  for  naturalization  as  it  did 
under  the  prior  system.  The  statute 
mandates  that  the  INS  examiner 
assigned  to  the  initial  examination  of 
the  applicant  must  make  a  decision  to 
either  grant  or  deny  the  application 
within  a  120  day  period  from  the  date  of 
that  examination.  As  a  result,  an 
applicant  for  naturalization  will  not 
have  the  option,  as  under  the  prior 
statute,  to  be  permitted  to  "non-file"  in 
those  circumstances  oi  prima  facie 
ineligibility.  Each  application  must  be 
decided  on  its  merits  as  either  a  grant  or 
denial  within  the  statutorily  mandated 
time  frame. 

Issues  of  literacy  or  knowledge  of 
history  and  government  will  be 
determined  at  the  time  of  initial 
examination,  and  an  applicant  will  be 
afforded  one  continuance  during  the 
120-day  period  for  the  purpose  of 
preparing  for  retesting.  The  regulations 
provide  for  either  uniform  testing  by  INS 
or  the  taking  of  a  standardized  test  of 
the  applicant's  knowledge  of  the  history 
and  form  of  government  of  the  United 
States.  The  standardized  test  resembles 
the  test  that  is  authorized  by  INS  under 
section  245A(B)(l)(D)(iii)  of  the  Act  for 
Legalization  applicants  and 
administered  by  entities  authorized  by 
INS.  The  regulations  also  provide  for  the 
acceptance  of  the  standardized  test 
conducted  under  section 
245A(B)(l)(D){iii)  of  the  Act  during  the 
second  phase  of  the  legalization  process. 

The  120  day  limitation  will  also  apply 
to  the  scheduling  of  reexaminations  for 
any  other  matters,  as  may  be  necessary 
to  enable  the  examining  officer  to  make 
a  determination  on  the  case.  An 


applicant  for  naturalization  will  also  be 
required  to  meet  his  or  her  burden  of 
proof  of  eligibility  during  the  same 
limited  time  period.  The  officer  will  be 
compelled  to  deny  the  application  for 
the  applicant's  lack  of  prosecution,  or 
where  the  applicant  fails  to  establish 
eligibility  for  citizenship  as  required  by 
the  statute. 

A  decision  by  the  examining  officer  to 
deny  the  application  for  naturalization 
must  be  communicated  to  the  applicant 
in  writing,  specifying  the  reasons  for  the 
denial  and  advising  the  applicant  of  the 
right  either  to  accept  the  decision  as 
final  or  to  file  a  written  request  for 
hearing.  A  hearing  request  must  be  filed 
within  thirty  days  of  the  receipt  of  the 
denial  notice,  requesting  review  by  a 
second  immigration  officer  of  equal  or 
higher  grade.  Because  the  administrative 
review  process  contained  in  section  338 
of  the  Act  is  separate  and  distinct  from 
the  initial  examination  procedures  under 
section  335  of  the  Act,  it  is  not  subject  to 
the  120  day  rule.  However,  such 
administrative  review  will  be  conducted 
as  expeditiously  as  possible  and 
completed  no  later  than  180  days  from 
the  receipt  of  the  applicant's  request  for 
hearing.  The  officer  to  whom  the  case  is 
assigned  has  the  authority  to  affirm, 
reverse,  or  modify  the  determination 
made  by  the  first  examining  officer  and 
to  render  a  final  determination  in  the 
matter. 

If  the  decision  at  the  conclusion  of  the 
review  process  is  to  issue  a  final  denial 
determination,  the  applicant  for 
naturalization  will  have  exhausted  the 
administrative  remedies  provided  by  the 
statute,  and  may  seek  de  novo  judicial 
review  in  the  United  States  District 
Court  having  jurisdiction  over  the 
applicant's  residence.  The  statute 
provides  that  the  applicant  may  also 
request  a  de  novo  hearing  on  the 
application  in  accordance  with  the  rules 
of  the  court.  Under  such  judicial  review 
and  hearing,  if  requested,  the  District 
Court  may  either  determine  the  issue  or 
issues  of  eligibility  or  remand  the  matter 
to  INS  with  appropriate  instructions. 
Similarly,  section  336  of  the  Act  also 
affords  an  applicant  the  right  to  seek 
judicial  review  in  United  States  District 
Court  where  the  examining  officer  has 
failed  to  render  a  decision  within  the  120 
days  allotted. 

The  Administrative  Naturalization 
system  provides  that  applicants  whose 
apphcations  for  naturalization  have 
been  approved  by  INS  may  choose  to 
have  the  Oath  of  Allegiance 
administered  in  a  public  ceremony 
conducted  by  INS  or  an  oath  ceremony 
in  a  court  authorized  in  the  statute. 
Section  337  of  the  Act  provides  that 
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ceremonies  conducted  by  INS  shall  be 
public,  conducted  frequently  and  at 
regular  intervals,  and  in  keeping  with 
the  dignity  of  the  occasion.  In  order  to 
fulfill  this  responsibility,  all  INS  offices 
are  required  to  conduct  oath 
administration  ceremonies  at  least  once 
a  month,  or  more  frequently  if  required 
to  insure  the  prompt  naturalization  of 
approved  applicants,  and  are  obligated 
to  follow  the  guidelines  to  be 
established  in  a  Model  Plan  approved 
by  the  Attorney  General.  In  those 
instances  in  which  an  applicant  has 
elected  to  take  the  Oath  in  a  court 
setting,  it  is  the  responsibility  of  the 
Clerk  of  Court  to  notify  INS  of  the 
applicant's  appearance,  so  that  a 
Certificate  of  Naturalization  may  be 
issued  by  the  Attorney  General.  The 
Court  must  also  provide  certified  copies 
of  orders  issued  by  the  Court  that  relate 
to  the  applicant,  such  as  a  legal  change 
of  name,  or  any  other  such  relief  as  the 
Court  may  grant. 

Upon  taking  the  requisite  Oath  of 
Allegiance,  all  applicants  will  receive 
from  INS  a  newly  designed  Certificate  of 
Naturalization  reflecting  United  States 
citizenship  as  having  been  vested  on  the 
date  upon  which  the  Oath  was  taken. 
Apart  from  those  recordkeeping 
requirements  relating  to  the  functions 
and  duties  of  the  Clerk  of  Court  in 
section  339  of  the  Act,  the  INS  will 
maintain  all  declarations  of  intention,  as 
provided  for  in  part  334  of  the 
regulations,  and  appHcations  for 
naturalization  as  part  of  its  permanent 
records. 

Analysis  of  the  Regulation 

The  following  part-by-part  analysis  of 
the  interim  regulation  is  intended  to 
identify  new  and  amended  material  in 
each  part.  The  discussion  reflects 
pertinent  changes  in  content  and 
identifies  amending  language  derived 
from  the  implementing  provisions  of  the 
statute. 

Part  3ia  Naturalization  Authority, 
derives  directly  from  the  language  of 
IMMACT,  and  establishes  regulations 
defining  the  newly  conferred 
naturalization  jurisdiction  of  the  Service 
as  of  October  1, 1991.  No  new  petitions 
for  naturalization  may  be  filed  under  the 
Judicial  Naturalization  system  of  the 
prior  statute  on  or  after  that  date.  The 
regulations  permit  the  applicant  to  elect 
to  have  the  oath  of  allegiance 
administered  either  by  the  INS  or  in  a 
court  administered  oath  ceremony.  They 
also  address  the  role  of  the  United 
States  District  Court  in  the  process  of 
judicial  review  for  naturalization 
applications  that  are  not  determined 
within  120  days  of  initial  examination, 
and  the  de  novo  review  of  denial 


determinations  made  by  INS.  Part  310 
reflects  the  statute's  new  definition  of 
jurisdiction  to  file  applications  for 
naturalization,  providing  for  three 
months'  residence  in  a  State  or  INS 
District  where  such  residency 
requirements  are  applicable. 

Part  312,  Educational  Requirements 
for  Naturalization,  is  amended  to  reflect 
the  new  literacy  exemption  category  of 
those  applicants  who  are  55  years  of  age 
with  15  years  lawful  permanent  resident 
status.  "This  part  also  adopts  a  new 
standardized  testing  procedure  to 
achieve  uniformity  and  fairness.  In 
addition  to  the  necessary  conforming 
language,  the  new  part  312  incorporates 
prior  interpretations  to  clarify  eligibility 
issues. 

Part  313,  Membership  In  the 
Communist  Party  or  Any  Other 
Totalitarian  Organizations;  Subversives, 
is  a  new  part  based  upon  existing 
interpretations  and  expands  the 
definition  of  "subversives"  to  include 
participants  in  sabotage  and  terrorism 
as  described  in  part  212. 

Part  315,  Persons  Ineligible  To 
Citizenship:  Exemption  From  Military 
Service,  is  a  new  part  derived  entirely 
from  existing  interpretations  and 
identifies  specifically  those  treaties 
upon  which  an  applicant  may  rely. 

Part  316.  General  Requirements  For 
Naturalization,  is  a  significant  redrafting 
of  this  section  which  contains  the  basic 
elements  of  statutory  eligibility  for 
naturalization.  With  one  exception,  the 
new  part  316  does  not  change  essential 
requirements,  but  does  codify  the  most 
recent  judicial  interpretations  to  serve 
as  a  clear  and  concise  explanation  of 
the  substantive  requirements  upon 
which  the  INS  will  base  its 
naturalization  determinations.  The 
exception  covers  the  early  filing 
provision  of  section  334(a)  of  the  Act. 
and  includes  in  the  early  filing  period 
the  three  months  required  to  establish 
residence  in  a  jurisdiction,  if  needed  to 
qualify  for  the  early  filing  privilege.  Part 
316a.l  has  been  deleted  in  its  entirety 
due  to  its  obsolescence.  Necessary 
conforming  language  changes  have  been 
effected  throughout  the  part  and  §  316a.2 
is  now  incorporated  in  §  316.21. 

Part  319.  Special  Classes  Of  Persons 
Who  May  Be  Naturalized:  Spouses  Of 
United  States  Citizens,  has  been 
rewritten  to  include  the  three  months' 
residence  required  to  establish 
jurisdiction  in  a  State  or  district  in  the 
three  year  period  if  needed  to  satisfy  the 
early  filing  provisions  of  section  334(a) 
of  the  Act.  "The  section  has  also  been 
revised  to  clarify  the  factors  and 
circumstances  of  eligibility  for 
expeditious  naturalization  by  drawing 


definitions  and  standards  directly  from 
the  statute  and  existing  judicial 
interpretations. 

Part  322.  Special  Classes  of  Persons 
Who  May  Be  Naturalized:  Children  Of 
Citizen  Parent,  has  been  redrafted  to 
clarify  issues  of  eligibility  and  procedurp 
by  incorporating  existing  judicial 
interpretations  to  provide  more  precise 
definitions  with  respect  to  children  who 
may  qualify  for  naturalization  and  the 
circumstances  justifying  expeditious 
naturalization  consistent  with  the 
comparable  provisions  of  part  319. 

Part  324,  Special  Classes  Of  Persons 
Who  May  Be  Naturalized:  Women  Who 
Have  Lost  United  States  Citizenship  By 
Marriage,  has  been  rewritten  to 
incorporate  the  essential  language  of  the 
prior  part  324  and  to  conform  necessary 
references  relevant  to  the  appUcation 
and  oath  administration  process. 

Part  325,  Nationals  But  Not  Citizens 
Of  The  United  States;  Residence  Within 
Outlying  Possessions,  is  a  new  part 
deemed  necessary  to  clarify  the 
statutory  basis  for  naturalization  and  to 
provide  guidance  in  procedural  matters. 

Part  327,  Special  Classes  Of  Persons 
Who  May  Be  Naturalized:  Persons  Who 
Lost  United  States  Citizenship  Through 
Service  In  Armed  Forces  Of  Foreign 
Country  During  World  War  II, 
incorporates^existing  interpretations  to 
describe  eligibility  factors  and 
procedures  under  the  conforming 
amendments  of  the  new  statute. 

Part  328,  Special  Classes  Of  Persons 
Who  May  Be  Naturalized:  Persons  With 
Three  Years  Service  In  The  Armed 
Forces  Of  The  United  States,  defines 
eligibility  and  provides  specific 
definitions  drawn  from  relevant  judicial 
interpretations  applicable  to  matters 
such  as  jurisdiction  to  file  applications 
and  good  moral  character. 

Part  329,  Special  Classes  Of  Persons 
Who  May  Be  Naturalized: 
Naturalization  Based  Upon  Active  Duty 
Service  In  The  United  States  Armed 
Forces  During  Specified  Periods  of 
Hostilities,  specifically  defines 
qualifying  periods  of  honorable  service 
and  clarifies  the  statutory  authority  for 
ease  of  reading  and  to  provide  a  single 
source  of  reference. 

Part  330,  Special  Classes  Of  Persons 
Who  May  Be  Naturalized:  Seamen,  is 
expanded  from  the  language  of  the 
statute  and  existing  judicial 
interpretations  to  address  the  matter  of 
eligibility,  jurisdiction  for  filing 
applications,  and  the  authentication  of 
documents  to  satisfy  the  honorable 
service  and  good  moral  character 
requirements  of  the  Act. 

Part  331,  Alien  Enemies; 
Naturalization  Under  Specified 
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Conditions  And  Procedures,  is  a  new 
addition  to  the  regulations,  drawing  both 
definitions  and  procedural  guidance 
from  present  interpretations. 

Part  332,  Naturalization 
Administration,  is  the  new  title  for  the 
prior  part  332,  "Preliminary 
Investigation  Of  Applicants  For 
Naturalization  And  Witnesses,"  which 
was  superseded  by  IMMACT  and  the 
implementation  of  Administrative 
Naturalization.  The  new  part  modifies 
the  structure  of  its  predecessor  by 
eliminating  parts  3321).  332c  and  332d 
and  incorporating  them  into  a  single  part 
332. 

Part  332a,  Official  Forms,  has  been 
eliminated,  and  those  forms  to  be 
designated  for  the  purpose  of 
Administrative  Naturalization  and  its 
implementation  will  be  found  in  part 
499,  Nationality  Forms.  Part  332  is 
amended  to  remove  references  to 
procedures  relating  to  investigations 
conducted  preliminary  to  the  filing  of 
petitions  for  naturalization.  However, 
the  description  of  the  proper  scope  and 
conduct  of  an  investigation  of  applicants 
is  preserved  in  part  335,  as  is  the 
permissible  use  of  the  investigation 
record  in  making  final  determinations  as 
to  the  eligibihty  of  an  applicant  for 
naturalization  under  the  new  process. 

Part  333,  Photographs,  is  revised  to 
change  the  language  from  petitioner  to 
applicant,  as  in  all  other  parts  of  this 
chapter.  The  regulation  specifies  the  use 
of  ADIT-type  photographs  in  the 
naturalization  process,  in  lieu  of  the 
traditional  full  frontal  passport  quality 
photographs.  This  change,  which  brings  . 
all  INS  photograph  requirements  into 
conformity,  will  permit  deleting  certain 
personal  descriptive  references  on  the 
Certificate  of  Naturalization,  such  as 
hair  color,  eye  color,  and  complexion. 

Part  334,  Application  For 
Naturalization,  formerly  "Petition  for 
Naturalization."  is  completely  rewritten 
to  eliminate  the  concept  of  petitioning 
used  under  the  preceding  statute.  The 
new  part  retitles  the  traditional  N-400 
as  "Application  for  Naturalization."  and 
addresses  the  procedural  requirements 
now  applicable.  The  revised  part 
provides  for  the  filing  of  the  application 
and  its  authorized  amendment  and 
describes  the  process  for  filing  a 
Declaration  Of  Intention,  now  issued  by 
INS  rather  than  by  a  Clerk  of  Court  and 
maintained  in  INS's  records. 

Part  335.  Examination  On  Application 
For  Naturalization,  is  also  retitled  as  a 
result  of  IMMACT,  from  its  original 
designation  as  "Preliminary 
Examination  On  Petitions  For 
Naturalization."  In  addition  to 
eliminating  all  references  to  the  Petition 
For  Naturalization,  the  new  part  draws 


directly  from  the  statute,  which 
mandates  INS  to  continue  to  examine 
applicants  for  naturalization  as  under 
the  judicial  system  and  to  make  final 
determinations  on  applications  for 
naturalization,  subject  to  judicial 
review.  The  contents  of  the  part 
continue  to  reflect  the  issues  and 
procedures  that  remain  unchanged 
under  the  administrative  naturalization 
authority. 

Part  336,  Hearings  On  Denials  Of 
Applications  For  Naturalization, 
supersedes  the  predecessor  part  336, 
"Proceedings  Before  Naturalization 
Court"  IMMACT  provides  that  an 
applicant  for  naturalization  must  be 
accorded  an  administrative  review 
within  INS  of  any  proposed 
determination  to  deny  naturalization 
after  examination  under  part  335.  The 
interim  regulation  reflects  the  statutory 
mandate  that  INS  must  serve  a  written 
notice  of  denial  upon  an  applicant  no 
later  than  120  days  after  the  initial 
examination.  The  notice  shall  afford  the 
applicant  a  clear,  concise  statement  of 
the  reasons  for  the  denial,  and  shall 
fully  advise  the  applicant  of  the  right  to 
request  a  hearing  on  the  decision  of  the 
examining  officer  with  a  second 
immigration  officer.  Upon  filing  a 
request  for  a  hearing  within  30  days 
after  the  receipt  of  the  Notice  of  Denial, 
the  applicant  will  be  scheduled,  within  a 
reasonable  period  of  time  not  to  exceed 
180  days,  for  an  administrative  review 
hearing  before  an  immigration  officer  of 
equal  or  higher  grade  to  that  of  the 
examining  officer.  A  person  whose 
application  is  denied  after  exhausting  all 
administrative  remedies  provided  in  this 
part  may  seek  de  novo  judicial  review  in 
the  United  States  District  Court  having 
proper  jurisdiction  over  his  or  her 
residence.  Any  petition  for  review  must 
be  filed  in  accordance  with  the  Rules  of 
Court  requiring  service  of  notice  of 
action  upon  the  Attorney  General  and 
that  official  of  INS  in  charge  of  the 
Service  District  or  Suboffice  in  which 
the  Office  of  the  Clerk  of  Court  is 
located. 

Part  337.  Oath  of  Allegiance,  is 
rewritten  to  conform  to  the  statutory 
language  providing  the  INS  with  the 
authority  to  administer  the  oath  of 
allegiance  in  administrative  ceremonies, 
while  affording  applicants  for 
naturalization  the  option  to  elect  having 
the  oath  administered  in  a  court 
ceremony  setting.  The  substance  of  the 
oath  of  allegiance  remains  unaltered 
and  the  effective  date  of  naturalization 
is  the  date  upon  which  the  oath  is 
administered. 

Part  338,  Certificate  of  Naturalization, 
is  revised  to  provide  for  the 
administrative  issuance  of  Certificates 


of  Naturalization  by  INS  under  the 
authority  of  the  Attorney  General,  with 
such  documents  reflecting  the  date  of 
citizenship  as  the  date  upon  which  the 
oath  of  allegiance  is  administered.  The 
regulation  provides  the  mechanism  for 
the  execution,  issuance,  and  delivery  of 
certificates,  as  well  as  the  manner  of 
endorsement  in  case  of  name  change 
and  the  correction  of  certificates 
subsequent  to  delivery  by  INS. 

Part  339,  Functions  And  Duties  Of 
Clerks  of  Court  Regarding 
Naturalization  Proceedings,  eliminates 
all  references  to  petitions  and 
naturalization  hearings  under  the  prior 
statute.  The  present  statute  requires  the 
clerk  of  each  court  that  administers 
oaths  of  allegiance  to  issue,  to  each 
person  to  whom  such  an  oath  is 
administered,  a  document  evidencing 
that  such  an  oath  was  administered  and 
to  forward  to  the  Attorney  General 
necessary  verification  of  such  oath 
administration.  The  clerk  must  also 
forward  evidence  of  related  matters 
within  thirty  days  after  the  close  of  the 
month  in  which  the  oath  was 
administered.  In  addition,  the  Clerk  of 
Court  will  submit  to  INS  a  monthly 
report  of  all  petitions  for  de  novo  review 
filed  with  the  court.  The  report  will 
contain  the  petitioner's  name,  alien 
registration  number,  date  of  filing  of  the 
petition  for  de  novo  review,  a  de  novo 
hearing,  if  requested,  and.  once  an  order 
has  been  entered,  the  disposition  made 
by  the  Court. 

Part  340,  Revocation  Of 
Naturalization,  retains  the  statutory 
basis  for  revocations  of  naturalization 
and  attendant  procedures.  In  addition, 
the  regulation  addresses  the  procedures 
to  correct,  reopen,  alter,  modify,  or 
vacate  an  order  naturalizing  a  person. 

Part  343b,  Special  Certificate  of 
Naturalization  for  Recognition  by  a 
Foreign  State,  is  amended  by  a  forms 
consolidation  project  which  was 
undertaken  concurrent  with  this 
regulation  package.  Form  N-577  was 
deleted  and  Form  N-565,  Application  for 
Replacement  Certificates,  was  amended 
to  include  the  provisions  of  part  343b. 

Part  344,  Fees  Collected  By  Clerks  of 
Court,  is  modified  to  permit  the  United 
States  District  Courts  to  collect  fees 
related  to  any  service  performed  by  the 
courts  concerning  naturalization 
proceedings  as  authorized  by  statute. 

This  rule  also  amends  the  listing  of 
forms  contained  in  8  CFR  299.5  and 
499.1.  and  adds  a  fee  to  8  CFR  103.7(b) 
for  filing  a  notice  of  appeal 

In  accordance  with  5  U.S.C  605(b).  the 
Attorney  General  certifies  that  this  rule 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
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number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  Executive  Order  12291, 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  12612. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  upon  the  "good  cause" 
exception  found  at  5  U.S.C.  553  (d)(3). 
Section  408(b)  of  IMMACT  specifically 
authorizes  the  Attorney  General  to 
promulgate  regulations  on  an  interim 
final  basis  to  implement,  in  a  timely 
manner,  changes  made  to  the 
Administrative  Naturalization 
provisions  of  the  Act.  Those  changes, 
which  remove  naturalization  authority 
from  the  courts  and  confer  it  upon  the 
Attorney  General,  become  effective  on 
October  1, 1991.  Unless  this  regulation  is 
issued  in  interim  final  form,  no 
administrative  procedures  will  exist  on 
October  1  for  the  processing  and 
determination  of  naturalization 
applications.  This  situation  would  result 
in  delay,  since  the  Service  could  not  act 
to  schedule  interviews  for  naturalization 
or  otherwise  to  process  applications 
until  regulations  became  effective. 
Accordingly,  publication  of  this 
rulemaking  on  an  interim  basis  is 
necessary  in  order  to  ensure  efficient 
operation  of  the  naturalization  process. 
The  Service  will  accept  comments  after 
publication,  and  will  make  such 
adjustments  to  the  regulations  as  are 
necessary  to  address  valid  concerns. 

New  information  collection 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Control  numbers  for  previously 
approved  information  collections  are 
contained  in  8  CFR  299.5,  Display  of 
Control  Numbers. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedures,  Archives  and  records. 
Authority  delegations  (Government 
agencies).  Fees,  Forms,  Freedom  of 
information,  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  299 

Citizenship  and  naturalization. 
Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  310 

Citizenship  and  naturalization.  Courts. 


8  CFR  Part  312 

Citizenship  and  naturalization. 
Education. 

8  CFR  Part  313 

Citizenship  and  naturalization. 

8  CFR  Part  315 

Armed  forces.  Citizenship  and 
naturalization.  Selective  service  system. 
Treaties. 

8  CFR  Part  316 

Citizenship  and  naturalization, 
International  organizations,  Reporting 
and  recordkeeping  requirements. 

8  CFR  Part  316a 

Citizenship  and  naturalization, 
Immigration  and  Nationality  Act, 
Residence. 

8  CFR  Part  319 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  322 

Citizenship  and  naturalization,  Infants 
and  children,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  324 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements.  Women. 

8  CFR  Part  325 

Citizenship  and  naturalization, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  327 

Citizenship  and  naturalization, 
Military  personnel.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  328 

Citizenship  and  naturalization, 
Military  personnel.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  329 

Citizenship  and  naturalization, 
Military  personnel,  Reporting  and 
recordkeeping  requirements,  Veterans. 

8  CFR  Part  330 

Citizenship  and  naturalization, 
Reporting  and  recordkeeping 
requirements.  Seamen. 

8  CFR  Part  331 

Aliens.  Citizenship  and  naturalization. 

8  CFR  Part  332 

Citizenship  and  naturalization. 
Education.  Reporting  and  recordkeeping 
requirements. 


8  CFR  Part  332a 

Citizenship  and  naturalization.  Courts. 

8  CFR  Part  332b 

Citizenship  and  naturalization. 
Education. 

8  CFR  Part  332c 

Citizenship  and  naturalization. 

8  CFR  Part  332d 

Authority  delegations  (Government 
agencies).  Citizenship  and 
naturalization. 

8  CFR  Part  333 

Citizenship  and  naturalization. 

8  CFR  Part  334 

Administrative  practice  and 
procedure.  Citizenship  and 
naturalization.  Courts.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  334a 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  335 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Citizenship  and 
naturalization.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  335a 

Citizenship  and  naturalization. 
8  CFR  Part  335c 

Citizenship  and  naturalization. 

8  CFR  Part  336 

Citizenship  and  naturalization.  Courts, 
Hearing  and  appeal  procedures. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  337 

Citizenship  and  naturalization. 

8  CFR  Part  338 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  339 

Citizenship  and  naturalization.  Courts, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  340 

Citizenship  and  naturalization.  Law 
enforcement. 

8  CFR  Part  343b 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements. 
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8  CFR  Part  344 

Citizenship  and  naturalization.  Courts. 
8  CFR  Part  499 

Citizenship  and  naturalization. 

Accordingly,  title  8.  chapter  I.  parts 
103  and  299,  and  subchapter  C  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authdiity  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a;  8  U.S.C.  1101, 
1103, 1201. 1304. 1356:  31  U.S.C.  9701;  EO. 
12356.  47  FR  14874. 15557;  3  CFR.  1982  Comp., 
p.  166;  8  CFR  part  2. 

2.  Section  103.7  is  amended  by: 

a.  Removing,  in  paragraph  (b)(1). 
forms  N-402  and  N-577;  and 

b.  Adding,  in  proper  numerical 
sequence  to  the  list  of  forms  in 
paragraph  (b)(1),  forms  N-300  and  N- 
336,  and  revising  the  references  to  forms 
N^400  and  N-565  in  that  paragraph  to 
read  as  follows: 

§103.7    Fm«. 

*  *  •  *  • 

(b)  •  *  * 

(1)  *  *  * 

Form  N-300.  For  filing  application  for 
declaration  of  intention — $70.00 

Form  N-336.  For  filing  request  for 
hearing  on  a  decision  in  naturalization 
proceedings  under  section  336  of  the 
Act— $110.00 


S  299.5    Display  of  control  number*. 

***** 

G 


Form  N-400.  For  filing  application  for 
naturalization — $90.00 

***** 

Form  N-565.  For  filing  application  for 
a  certificate  of  naturalization  or 
declaration  of  intention  in  lieu  of  a 
certificate  or  declaration  alleged  to  have 
been  lost,  mutilated  or  destroyed;  for  a 
certificate  of  citizenship  in  a  changed 
name  under  section  343  (b)  or  (d)  of  the 
Act;  or  for  a  special  certificate  of 
naturalization  to  obtain  recognition  as  a 
citizen  of  the  United  States  by  a  foreign 
slate  under  section  343(c)  of  the  Act — 
$50.00 
«        •        *        *        • 

c.  Removing  paragraph  (b)(3). 
PART  299— IMMIGRATION  FORMS 

3.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103;  8  CFR  part  2. 

4.  Section  299.5  is  amended  by 
revising  the  reference  to  form  N-400  to 
read  as  follows: 


INS 
form 
No. 


INS  form  title 


C««T«(ttty 
ass)gr>e<1 

\JmU 

control  No. 


N-400      Application    (or    NaturaHza-      1115-0009 
lion. 


SUBCHAPTER  C— NATIONALITY 
REGULATIONS 

5.  Part  310  is  added  to  read  as  follows: 

PART  310— NATURALIZATION 
AUTHORITY 

310.1  Administrative  naturalization 
authonty. 

310.2  lurisdiction  to  accept  applications  for 
naturalization. 

310.3  Administration  of  the  oath  of 
allegiance. 

310.4  Judicial  naturalization  authority  and 
withdrawal  of  petitions. 

310.5  Judicial  review. 

Authority:  8  U.S.C  1103, 1421. 1443, 1447. 
1448;  8  CFR  2.1. 

S  310.1    Administrative  naturalization 
auttiority. 

(a)  Attorney  General.  Commencing 
October  1. 1991.  section  310  of  the  Act 
confers  the  sole  authority  to  naturalize 
persons  as  citizens  of  the  United  States 
upon  the  Attorney  General. 

(b)  Commissioner  of  the  Immigration 
and  Naturalization  Service.  Pursuant  to 
S  2.1  of  this  chapter,  the  Commissioner 
of  the  Immigration  and  Naturalization 
Service  is  authorized  to  perform  such 
acts  as  are  necessary  and  proper  to 
implement  the  Attorney  General's 
authority  under  the  provisions  of  section 
310  of  the  Act 

§  310.2    Jurisdiction  to  accept  appHcattons 
for  naturalization. 

The  Service  shall  accept  an 
application  for  naturalization  from  an 
applicant  who  is  subject  to  a  continuous 
residence  requirement  under  section 
316(a)  or  319(a)  of  the  Act  as  much  as 
three  months  before  the  date  upon 
which  the  applicant  would  otherwise 
satisfy  such  continuous  residence 
requirement  in  the  State  or  Service 
district  where  residence  is  to  be 
established  for  naturalization  purposes. 
At  the  time  of  examination  on  the 
application,  the  applicant  will  be 
required  to  prove  that  he  or  she  satisfies 
the  residence  requirements  for  the 
residence  refiected  in  the  application. 


§  310.3    Administration  of  ttw  oath  of 
allegiance. 

An  applicant  for  naturalization  may 
elect,  at  the  time  of  filing  of,  or  at  the 
examination  on,  the  application,  to  have 
the  oath  of  allegiance  and  renunciation 
under  section  337(a)  of  the  Act 
administered  in  a  public  ceremony 
conducted  by  the  Service  or  by  any 
court  described  in  section  310(b)  of  the 
Act.  The  jurisdiction  of  all  such  courts 
specified  to  administer  the  oath  of 
allegiance  shall  extend  only  to  those 
persons  who  are  resident  within  the 
respective  jurisdictional  limits  of  such 
courts,  except  as  otherwise  provided  in 
section  316(f)(2)  of  the  Act. 

§310.4    Judicial  naturalization  authority 
and  withdrawal  of  petitions. 

(a)  Jurisdiction.  No  court  shall  have 
jurisdiction  under  section  310(a)  of  the 
Act  to  naturalize  a  person  unless  a 
petition  for  naturalization  with  respect 
to  that  person  was  filed  with  the 
naturalization  court  before  October  1, 
1991. 

(b)  Withdrawal  of  petitions.  (1)  In  the 
case  of  any  petition  for  naturalization 
which  was  pending  in  any  court  as  of 
November  29, 1990,  the  petitioner  may 
elect  to  withdraw  such  petition,  and 
have  the  application  for  naturalization 
considered  under  the  administrative 
naturalization  process.  Such  petition 
must  be  withdrawn  after  October  1, 
1991.  but  not  later  than  December  31, 
1991. 

(2)  Except  as  provided  in  paragraph 
(b)(1)  of  this  section,  the  petitioner  shall 
not  be  permitted  to  withdraw  his  or  her 
petition  for  naturalization,  unless  the 
Attorney  General  consents  to  the 
withdrawal. 

(c)  Judicial  proceedings.  (1)  All 
pending  petitions  not  withdrawn  in  the 
manner  and  terms  described  in 
paragraph  (b)  of  this  section,  shall  be 
decided,  on  the  merits,  by  the 
naturalization  court,  in  conformity  with 
the  applicable  provisions  of  the  judicial 
naturalization  authority  of  the  prior 
statute.  The  reviewing  court  shall  enter 
a  final  order. 

(2)  In  cases  where  the  petitioner  fails 
to  prosecute  his  or  her  petition,  the  court 
shall  decide  the  petition  upon  its  merits 
unless  ihe  Attorney  General  moves  that 
the  petition  be  dismissed  for  lack  of 
prosecution. 

§  310.5    Judicial  review. 

(a)  After  120  davs  following 
examination.  An  applicant  for 
naturalization  may  seek  judicial  review 
of  a  pending  application  for 
naturalization  in  those  instances  where 
the  Service  fails  to  make  a 
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detetmination  under  section  335  of  the 
Act  withio  120  days  after  an 
exammalion  is  conducted  nnder  part  335 
of  this  chapter.  An  applicant  shall  make 
a  proper  application  for  relief  to  the 
United  States  District  Court  havring 
jurisdiction  over  the  district  in  which  the 
applicant  resides.  The  court  may  either 
determine  the  issues  brought  before  it 
on  their  merits,  or  remand  the  matter  to 
the  Service  with  appropriate 
instructions. 

(b)  After  denial  of  an  application. 
After  an  application  for  naturalization  is 
denied  following  a  hearing  before  a 
Service  officer  pursuant  to  section  33S[a] 
of  the  Act,  the  applicant  may  seek 
judicial  review  of  the  decision  pursuant 
to  section  310  of  the  Act. 

6.  Part  3l2  is  revised  to  read  as 
follows: 

PART  3  T2— EDUCATIONAL 
REQUIREMENTS  FOR 
NATURALIZATION 

Sec. 

312.1  Literacy  requirements. 

312.2  Knowledge  of  history  and  govemment 
of  the  United  States. 

312.3  Standardized  citizenship  testing. 

312.4  Selection  of  interpreter. 

312.5  Failure  to  meet  educational  and 
literacy  requirements. 

Authorise  U.S.C.  1103. 1423. 1443. 1447. 
1448. 


r 


§  312.1    Literacy  requirements. 

(a)  General.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this  section, 
no  person  shall  be  naturalized  as  a 
citizen  of  the  United  States  upon  his  or 
her  own  application  unless  that  person 
can  demonstrate  an  understandhig  of 
the  English  language,  including  an 
ability  to  read,  write,  and  speak  words 
in  ordinary  usage  in  the  English 
language. 

(b)  Exceptions.  The  following  persons 
need  not  demonstrate  an  ability  to  read, 
write  and  speak  words  in  ordinary 
usage  in  the  English  language: 

(1)  A  person  who,  on  the  date  of  filing 
of  his  or  her  application  for 
naturalization,  is  over  50  years  of  age 
and  has  been  living  in  the  United  States 
for  periods  totalling  at  least  20  years 
subsequent  to  a  lawful  admission  for 
permanent  residence: 

(2)  A  person  who,  on  the  date  of  filing 
his  or  her  application  for  naturalization, 
is  over  55  years  of  age  and  has  been 
living  in  the  United  States  for  periods 
totalling  at  least  IS  years  subsequent  to 
a  lawful  admission  for  permanent 
residence:  or 

(3]  A  person  who  is  physically  unable 
to  comply  with  the  literacy  requirements 
due  to  a  permanent  disability  such  as 
blindness  or  deafness.  A  person  who 


has  a  general  incapacity  to  learn  either 
because  of  developmental  disability  or 
advanced  age  may  not  ordinarily  be 
considered  to  be  physically  unable  to 
comply  with  the  literacy  requirements. 

[c]  Literacy  examination.  (1)  Verbal 
Skills.  The  ability  of  an  applicant  to 
speak  English  shall  be  determined  by  a 
designated  examiner  from  the 
applicant's  answers  to  questions 
normally  asked  in  the  com-se  of  the 
examination. 

(2)  Reading  and  writing  skills.  Except 
as  noted  in  {  312.3.  an  applicant's  ability 
to  read  and  write  English  shall  be  tested 
using  excerpts  from  one  or  more  parts  of 
the  Service  authorized  Federal 
Textbooks  on  Citizenship  written  at  the 
elementary  literacy  level.  Service 
publications  M-2e9  and  M-291.  These 
textbooks  may  be  purchased  from  the 
Superintendent  of  Documents. 
Govemment  Printing  Office, 
Washington,  DC  20402,  and  are 
available  at  certain  public  educational 
institutions.  An  applicant's  writing 
sample  shall  be  retained  in  the 
applicant's  Service  file. 

§  3 1 2.2    Kno  wiedge  of  history  and 
government  of  ttte  United  States. 

(a)  General.  No  person  shall  be 
naturalized  as  a  lutizen  of  the  United 
States  upon  his  or  iier  own  application 
unless  that  person  can  demonstrate  a 
knowledge  and  imderstanding  of  the 
fundamentals  of  the  history,  and  of  the 
principles  and  form  of  govemment.  of 
the  United  States.  A  person  who  is 
exempt  from  the  literacy  requirement 
under  §  312.1(b]  must  still  satisfy  this 
requirement 

(b)  History  and  govemment 
examination — (1)  Procedure.  The 
examination  of  an  applicant's 
knowledge  of  the  history  and  form  of 
govemment  of  the  United  States  shall  be 
given  by  a  designated  examiner  in  the 
English  language  unless: 

(i)  The  applicant  is  exempt  from  the 
English  literacy  requirement  under 
%  312.1(b).  in  which  case  the 
examination  may  be  conducted  in  the 
applicant's  native  language  with  the 
assistance  of  an  interpreter  selected  in 
accordance  with  S  312.4  of  this  part,  but 
only  if  the  applicant's  command  of 
spoken  English  is  insufficient  to  conduct 
a  valid  examination  in  English; 

(ii)  The  £^plicant  is  required  to  satisfy 
and  has  satisfied  the  Enghsh  literacy 
requirement  under  i  312.1(d).  but  the 
officer  conducting  the  examination 
determines  that  an  inaccurate  or 
incomplete  record  of  the  examincdion 
would  result  if  the  examination  on 
technical  or  complex  issues  were 
conducted  in  English.  In  such  a  case  the 
examination  may  be  conducted  in  the 


applicant's  native  tangtiage,  with  &e 
assistance  of  an  interpreter  selected  in 
accordance  with  §  312.4: 

(iii)  The  applicant  has  met  the 
requirements  of  §  312.3. 

(2)  Scope  and  substance.  The  scope  of 
the  examination  shall  be  limited  to 
subject  matters  covered  in  the  Service 
authorized  Federal  Textbooks  on 
Citizenship  except  for  the  identity  of 
current  officeholders.  In  choosing  the 
subject  matters,  in  phrasing  questions 
and  in  evaluating  responses,  due 
consideration  shall  be  given  to  the 
applicant's  education,  background,  age. 
length  of  residence  in  the  United  States, 
opportunities  available  and  efforts  made 
to  acquire  the  requisite  knowledge,  and 
any  other  elements  or  factors  relevant  to 
an  appraisal  of  the  adequacy  of  the 
applicant's  knowledge  and 
understanding. 

§  912.3    Standardized  Lttliamhlp  testing, 

(a)  An  applicant  for  naturalization 
may  satisfy  the  reading  and  writing 
requirements  of  S  312.1  and  the 
knowledge  requirements  of  £  3122  by 
passing  a  standardized  citizenship  test 
given  by  an  entity  authorized  by  the 
Service  to  conduct  such  a  test.  An 
applicant  who  passes  a  standardized 
citizenship  test  within  one  (1)  year  of  the 
date  on  which  he  or  she  submits  an 
application  for  naturalization  shall  not 
be  reexamined  at  the  Service 
naturalization  interview  on  his  or  iier 
ability  to  read  and  write  Fjiglish  or  on 
his  or  her  knowledge  of  the  history  and 
form  of  govemment  of  the  United  States, 
imleas  the  Service  believes  that  the 
applicant's  test  results  were  obtained 
through  fraud  at  misrepinesentation.  Tlie 
appUcant  must  still  demonstrate  his  or 
her  ability  to  speak  English  in 
accordance  with  $  312.1(c)(1).  An 
applicant  who  has  failed  a  standardized 
citizenship  test  may  continue  to  pursue 
the  application  with  the  Service,  and 
will  not  be  prejudiced  by  that  failure 
during  an  examination  conducted  by  the 
Service  imder  %\  312.1  and  312.2. 

(b)  An  applicant  who  has  obtained 
lawful  permanent  resident  alien  status 
pursuant  to  section  245A  of  the  Act,  and 
who,  at  that  time  demonstrated  English 
language  proficiency  in  reading  and 
writing,  and  knowledge  of  the 
government  and  history  of  the  United 
States  through  either  an  examination 
administered  by  the  Service  or  a 
standardized  section  312  test  authorized 
by  the  Service  for  use  with  Legalization 
applicants  as  provided  in  section 
245A(b)(l)(D)(iii)  of  the  Act,  will  not  be 
reexamined  or  those  akills  at  the  time  of 
the  naturalization  interview.  However, 
such  applicant  must  atill  establish 
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eligibility  for  naturalization  through 
testimony  in  the  English  language. 

§  3 1 2.4    Selection  of  interpreter. 

An  interpreter  to  be  used  under 
I  312.2  may  be  selected  either  by  the 
applicant  or  by  the  Service.  However, 
the  Service  reserves  the  right  to 
disqualify  an  interpreter  provided  by  the 
applicant  in  order  to  insure  the  integrity 
of  the  examination.  Where  the  Service 
disqualifies  an  interpreter,  the  Service 
must  provide  another  interpreter  for  the 
applicant. 

§  312.5    Failure  to  meet  educational  and 
literacy  requirements. 

(a)  An  applicant  for  naturalization 
who  fails  the  English  literacy  or  history 
and  government  test  at  the  first 
examination  will  be  afforded  a  second 
opportunity  to  pass  the  test{s)  within  90 
days  after  the  first  examination. 

(b)  If  an  applicant  who  receives  notice 
of  the  second  scheduled  examination 
date  fails  to  appear  for  that  second 
examination  without  prior  notification 
to  the  Service,  the  applicant  will  be 
deemed  to  have  failed  this  second 
examination.  Before  an  applicant  may 
request  a  postponement  of  the  second 
examination  to  a  date  that  is  more  than 
90  days  after  the  initial  examination,  the 
applicant  must  agree  in  writing  to  waive 
the  requirement  under  section  336  of  the 
Act  that  the  Service  must  render  a 
determination  on  the  application  within 
120  days  from  the  initial  interview,  and 
instead  to  permit  the  Service  to  render  a 
decision  within  120  days  from  the 
second  interview. 

7.  Part  313  is  added  to  read  as  follows: 

PART  313— MEMBERSHIP  IN  THE 
COMMUNIST  PARTY  OR  ANY  OTHER 
TOTALITARIAN  ORGANIZATIONS; 
SUBVERSIVES 

Sec. 

313.1  Dennitions. 

313.2  Prohibitions. 

313.3  Statutory  exemptions. 

313.4  Procedure. 

Authority:  8  U.S.C.  1103. 1424. 1443. 

§  313.1    Definitions. 

For  purposes  of  this  part: 

Advocate  includes,  but  is  not  limited 
to.  advising,  recommending,  furthering 
by  overt  act,  or  admitting  a  belief  in  a 
doctrine,  and  may  include  the  giving, 
lending,  or  promising  of  support  or  of 
money  or  any  thing  of  value  to  be  used 
for  advocating  such  doctrine. 

Advocating  Communism  means 
advocating  the  establishment  of  a 
totalitarian  communist  dictatorship, 
including  the  economic,  international, 
and  governmental  doctrines  of  world 
communism,  in  all  countries  of  the  world 


through  the  medium  of  an 
internationally  coordinated  communist 
revolutionary  movement. 

Affiliation  with  an  organization 
includes,  but  is  not  limited  to,  the  giving, 
lending,  or  promising  of  support  or  of 
money  or  any  thing  of  value,  to  that 
organization  to  be  used  for  any  purpose. 

Circulate  includes  circulating, 
distributing,  or  displaying  a  work. 

Communist  Party  includes: 

(1)  The  Communist  Party  of  the  United 
States: 

(2)  The  Communist  Political 
Association; 

(3)  The  Communist  Party  of  any  state 
of  the  United  States,  of  any  foreign 
state,  or  of  any  political  or  geographical 
subdivision  of  any  foreign  state; 

(4)  Any  section,  subsidiary,  branch, 
affiliate,  or  subdivision  of  any  such 
association  or  party; 

(5)  The  direct  predecessors  or 
successors  of  any  such  association  or 
party,  regardless  of  what  name  such 
group  or  organization  may  have  used, 
may  now  bear,  or  may  hereafter  adopt; 
and 

(6)  Any  communist-action  or 
communist-front  organization  that  is 
registered  or  required  to  be  registered 
under  section  786  of  title  50  of  the 
United  States  Code,  provided  that  the 
applicant  knew  or  had  reason  to  believe, 
while  he  or  she  was  a  member,  that  such 
organization  was  a  communist-front 
organization. 

Organization  includes,  but  is  not 
limited  to,  an  organization,  corporation, 
company,  partnership,  association,  trust, 
foundation,  or  fund,  and  any  group  of 
persons,  whether  incorporated  or  not, 
permanently  or  temporarily  associated 
together  for  joint  action  on  any  subject 
or  subjects. 

Publication  or  publishing  of  a  work 
includes  writing  or  printing  a  work; 
permitting,  authorizing,  or  consenting  to 
the  writing  or  printing  of  a  work;  and 
paying  for  the  writing  or  printing  of  a 
work. 

Subversive  is  any  individual  who 
advocates  or  teaches: 

(1)  Opposition  to  all  organized 
government; 

(2)  The  overthrow,  by  force  or 
violence  or  other  unconstitutional 
means,  of  the  Government  of  the  United 
States  or  of  all  forms  of  law; 

(3)  The  duty,  necessity,  or  propriety  of 
the  unlawful  assaulting  or  killing,  either 
individually  or  by  position,  of  any 
officer  or  officers  of  the  United  States  or 
of  any  other  organized  government, 
because  of  his.  her.  or  their  official 
character; 

(4]  The  unlawful  damage,  injury,  or 
destruction  of  property; 
(5)  Sabotage;  or 


[6)  Terrorist  activities  or  the  engaging 
in  terrorist  activities,  as  defined  in 
section  212(a)(3)(B)  (ii)  and  (iii)  of  the 
Act. 

Totalitarian  dictatorship  and 
totalitarianism  refer  to  systems  of 
government  not  representative  in  fact 
and  characterized  by: 

(1)  The  existence  of  a  single  political 
party,  organized  on  a  dictatorial  basis, 
with  so  close  an  identity  between  the 
policies  of  such  party  and  the 
government  policies  of  the  country  in 
which  the  party  exists  that  the 
government  and  the  party  constitute  an 
indistinguishable  unit;  and 

(2)  The  forcible  suppression  of  all 
opposition  to  such  a  party. 

Totalitarian  party  includes: 

(1)  Any  party  in  the  United  States 
which  advocates  totalitarianism; 

(2)  Any  party  in  any  State  of  the 
United  States,  in  any  foreign  state,  or  in 
any  political  or  geographical  subdivision 
of  any  foreign  state  which  advocates  or 
practices  totalitarianism; 

(3)  Any  section,  subsidiary,  branch, 
affiliate,  or  subdivision  of  any  such 
association  or  party;  and 

(4)  The  direct  predecessors  or 
successors  of  any  such  association  or 
party,  regardless  of  what  name  such 
group  or  organization  may  have  used, 
may  now  bear,  or  may  hereafter  adopt. 

§313^    Prohibitions. 

Except  as  provided  in  §  313.3.  no 
applicant  for  naturalization  shall  be 
naturalized  as  a  citizen  of  the  United 
States  if.  within  ten  years  immediately 
preceding  the  filing  of  an  application  for 
naturalization  or  after  such  filing  but 
before  taking  the  oath  of  citizenship, 
such  applicant: 

(a)  Is  or  has  been  a  member  of  or 
affiliated  with  the  Communist  Party  or 
any  other  totalitarian  party;  or 

(b)  Is  or  has  advocated  communism  or 
the  establishment  in  the  United  States  of 
a  totalitarian  dictatorship;  or 

(c)  Is  or  has  been  a  member  of  or 
affiliated  with  an  organization  that 
advocates  communism  or  the 
establishment  in  the  United  States  of  a 
totalitarian  dictatorship,  either  through 
its  own  utterance  or  through  any  written 
or  printed  matter  published  by  such 
organization;  or 

(d)  Is  or  has  been  a  subversive,  or  a 
member  of,  or  affiliated  with,  a 
subversive  organization;  or 

(e)  Knowingly  is  publishing  or  has 
published  any  subversive  written  or 
printed  matter,  or  written  or  printed 
matter  advocating  communism;  or 

(f)  Knowingly  circulates  or  has 
circulated,  or  knowingly  possesses  or 
has  possessed  for  the  purpose  of 
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circulating,  subversive  written  or  printed 
matter,  or  written  or  printed  matter 
advocating  conmiunism;  or 

(g)  Is  or  has  been  a  member  of,  or 
afi'iliated  with,  any  organization  that 
publishes  or  circulates,  or  that  possesses 
for  the  purpose  of  publishing  or 
circulating,  any  subversive  written  or 
printed  matter,  or  any  written  or  printed 
matter  advocating  communism. 

S  313  J    Statutory  exemptions. 

(a)  General.  An  applicant  shall  bear 
the  burden  of  establishing  that 
classification  in  one  of  the  categories 
listed  under  S  313.2  is  not  a  bar  to 
naturahzation. 

(b)  Exemptions.  Despite  membership 
in  or  affiliation  with  an  organization 
covered  by  S  313.2,  an  applicant  may  be 
naturalized  if  the  applicant  establishes 
that  such  membership  or  affiliation  is  or 
was: 

(1)  Involuntary: 

(2)  Without  awareness  of  the  nature 
or  the  aims  of  the  organization,  and  was 
discontinued  if  the  applicant  became 
aware  of  the  nature  or  aims  of  the 
organization; 

(3)  Terminated  prior  to  the  attainment 
of  age  sixteen  by  the  applicant,  or  more 
than  ten  years  prior  to  the  filing  of  the 
application  for  naturalization; 

(4)  By  operation  of  law;  or 

(5)  Necessary  for  purposes  of 
obtaining  employment,  food  rations,  or 
other  essentials  of  living. 

(c)  Awareness  and  participation — (1) 
Exemption  applicable.  The  exemption 
under  paragraph  (b)(2]  of  this  section 
may  be  found  to  apply  only  to  an 
applicant  whose  participation  in  the 
activities  of  an  organization  covered 
under  S  313.2  was  minimal  in  nature, 
and  who  establishes  that  he  or  she  was 
unaware  of  the  nature  of  the 
organization  while  a  member  of  the 
organization. 

(2)  Exemptions  inapplicable.  The 
exemptions  under  paragraphs  (b](4]  and 
(b](5)  of  this  section  will  not  apply  to 
any  applicant  who  served  as  a 
functionary  of  an  organization  covered 
under  S  313.2,  or  who  was  aware  of  and 
believed  in  the  organization's  doctrines. 

(d)  Essentials  of  living — (1) 
Exemption  applicable.  The  exemption 
under  paragraph  (b)(5)  of  this  section 
may  be  found  to  apply  only  to  an 
applicant  who  can  demonstrate: 

(i)  That  membership  in  the  covered 
organization  was  necessary  to  obtain 
the  essentials  of  living  like  food,  shelter, 
clothing,  employment,  and  an  education, 
which  were  routinely  available  to  the 
rest  of  the  population — for  purposes  of 
this  exemption,  higher  education  will 
qualify  as  an  essential  of  living  only  if 
the  applicant  can  establish  the  existence 


of  special  circumstances  which  convert 
the  need  for  higher  education  into  a 
need  as  basic  as  the  need  for  food  or 
employment:  and, 

(ii)  That  he  or  she  participated  only  to 
the  minimal  extent  necessary  to  receive 
the  essential  of  living. 

(2)  Exemption  inapplicable.  The 
exemption  under  paragraph  (b)(5]  of  this 
section  will  not  be  applicable  to  an 
.  applicant  who  became  a  member  of  an 
organization  covered  under  313.2  to 
receive  certain  benefits: 

(i)  Without  compulsion  from  the 
governing  body  of  the  relevant  country; 
or 

(ii)  Which  did  not  qualify  as  essentials 
of  living. 

§313.4    Procedure. 

In  all  cases  in  which  the  applicant 
claims  membership  or  affiliation  in  any 
of  the  organizations  covered  by  S  313.2, 
the  applicant  shall  attach  to  the 
application  a  detailed  written  statement 
describing  such  membership  or 
affiliation,  including  the  periods  of 
membership  or  affiliation,  whether  the 
applicant  held  any  office  in  the 
organization,  and  whether  membership 
or  affiliation  was  voluntary  or 
involuntary.  If  the  appHcant  alleges  that 
membership  or  affiliation  was 
involuntary,  or  that  one  of  the  other 
exemptions  in  S  313.3  applies,  the 
applicant's  statement  shall  set  forth  the 
basis  of  that  allegation. 

8.  Part  315  is  added  to  read  as  follows: 

PART  315— PERSONS  INEUGIBLE  TO 
CITIZENSHIP:  EXEMPTION  FROM 
MIUTARY  SERVICE 


315.1 
315.2 
315.3 
315.4 


Definitions. 

Ineligibility  and  exceptions. 

Evidence. 

Ejcemption  treaties. 


Authority:  B  U.S.C.  1103, 1443. 

§315.1    Definmons. 

As  used  in  this  part: 

Exemption  from  military  service 
means  either: 

(1)  A  permanent  exemption  from 
induction  into  the  Armed  Forces  or  the 
National  Security  Training  Corps  of  the 
United  States  for  military  training  or 
military  service;  or 

(2)  The  release  or  discharge  from 
military  training  or  military  service  in 
the  Armed  Forces  or  in  the  National 
Security  Training  Corps  of  the  United 
States. 

Induction  means  compulsory  entrance 
into  mihtary  service  of  the  United  States 
whether  by  conscription  or,  after  being 
notified  of  a  pending  conscription,  by 
enlistment. 


Treaty  national  means  an  alien  who  is 
a  national  of  a  country  with  which  the 
United  States  has  a  treaty  relating  to  the 
reciprocal  exemption  of  aliens  from 
military  training  or  military  service. 

§  315.2    lnellylbiPty  and  exceptions. 

(a)  Ineligibility.  Except  as  provided  in 
paragraph  (b)  of  this  section,  any  alien 
who  has  requested,  applied  for,  and 
obtained  an  exemption  from  military 
service  on  the  ground  that  he  or  she  is 
an  alien  shall  be  ineligible  for  approval 
of  his  or  her  application  for 
naturalization  as  a  citizen  of  the  United 
States. 

(b)  Exceptions.  TTie  prohibition  in 
paragraph  (a)  of  this  section  does  not 
apply  to  an  alien  who  establishes  by 
clear  and  convincing  evidence  that: 

(1)  At  the  time  that  he  or  she 
requested  an  exemption  from  military 
service,  the  applicant  had  no  liability  for 
such  service  even  in  the  absence  of  an 
exemption; 

(2)  The  applicant  did  not  request  or 
apply  for  the  exemption  from  military 
service,  but  such  exemption  was 
automatically  granted  by  the  United 
States  government; 

(3)  The  exemption  from  military 
service  was  based  upon  a  grotmd  other 
than  the  applicant's  alienage; 

(4)  In  claiming  an  exemption  from 
military  service,  the  applicant  did  not 
knowingly  and  inteirtionally  waive  his 
or  her  eligibility  for  naturalization 
because  he  or  she  was  misled  by  advice 
from  a  competent  United  States 
government  authority,  or  from  a 
competent  authority  of  the  government 
of  his  or  her  country  of  nationality,  of 
the  consequences  of  applying  for  an 
exemption  from  military  service  and 
was,  therefore,  unable  to  make  an 
intelligent  choice  between  exemption 
and  citizenship; 

(5)  The  applicant  applied  for  and 
received  an  exemption  from  military 
service  on  the  basis  of  alienage,  but  was 
subsequently  inducted  into  the  Armed 
Forces,  or  the  National  Security  Training 
Corps,  of  the  United  States;  ho>\ever.  an 
applicant  who  voluntarily  enhsts  in  and 
serves  in  the  Armed  Forces  of  the 
United  States,  after  applying  for  and 
receiving  an  exemption  from  military 
service  on  the  basis  of  alienage,  does 
not  satisfy  this  exception  to  paragraph 
(a)  of  this  section; 

(6)  Prior  to  requesting  the  exemption 
from  military  service: 

(i)  The  applicant  was  a  treaty  national 
who  had  served  in  the  armed  forces  of 
the  country  oi  which  he  or  she  was  a 
national;  however,  a  treaty  national  who 
did  not  serve  in  the  armed  forces  of  the 
country  of  nationality  prior  to  requesting 
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the  exemption  from  military  service 
does  not  satisfy  this  exception  to 
paragraph  (a]  of  this  section; 

(ii)  The  applicant  served  a  minimum 
of  eighteen  months  in  the  armed  forces 
of  a  nation  that  was  a  member  of  the 
North  Atlantic  Treaty  Organization  at 
the  time  of  the  applicant's  service;  or 

(iii)  The  applicant  served  a  minimum 
of  twelve  months  in  the  armed  forces  of 
a  nation  that  was  a  member  of  the  North 
Atlantic  Treaty  Organization  at  the  time 
of  the  applicant's  service,  provided  that 
the  applicant  applied  for  registration 
with  the  Selective  Service 
Administration  after  September  28, 1971; 
or 

(7)  The  applicant  is  applying  for 
naturalization  pursuant  to  section  329  of 
the  Act. 

§  315.3    Evidence. 

(a)  The  records  of  the  Selective 
Service  System  and  the  military 
department  under  which  the  alien 
served  shall  be  conclusive  evidence  of 
whether  the  alien  was  relieved  or 
discharged  from  liability  for  military 
service  because  he  or  she  was  an  alien. 

(b)  The  regulations  of  the  Selective 
Service  Administration  and  its 
predecessors  will  be  controlling  with 
respect  to  the  requirement  to  register 
for,  and  liability  for,  service  in  the 
Armed  Forces  of  the  United  States. 

§315.4    Exemption  treaties. 

(a)  The  following  countries  currently 
have  effective  treaties  providing 
reciprocal  exemption  of  aliens  from 
miUtary  service: 

Argentina  (Art.  X,  10  Stat.  1005. 1009, 

effective  1853) 
Austria  (Art.  VI.  47  Stat.  1876, 1880,  effective 

1928) 
China  (Art.  XIV,  63  Stat.  1299, 1311,  effective 

1946) 
Costa  Rica  (Art.  DC.  10  Stat.  916. 921,  effective 

1851) 
Estonia  (Art.  VI,  44  Stat.  2379, 2381,  effective 

1925) 
Honduras  (Art.  VL  45  StaL  2618.  2622, 

effective  1927) 
Ireland  (Art.  III.  1  US  785,  789.  effective  1950) 
Italy  (Art.  XIII.  63  Stat.  2255.  2272,  effective 

.     1948) 
Latvia  (Art.  VI.  45  Stat.  2641.  2643,  effective 

1928) 
Liberia  (Art.  VI,  54  Stat.  1739. 1742.  effective 

1938) 
Norway  (Art.  VI.  47  Stat.  2135,  2139,  effective 

1928) 
Paraguay  (Art.  XI,  12  Stat.  1091, 1096. 

effective  1859) 
Spain  (Art.  V.  33  Stat.  2105,  2108,  effective 

1902) 
Switzerland  (Art.  II.  11  Stat.  587.  589. 

effective  1850) 
Yugoslavia  (Serbia)  (Art.  IV.  22  Stat.  963,  964. 

effective  1881) 


(b)  The  following  countries  previously 
had  treaties  providing  for  reciprocal 
exemption  of  aliens  from  military 
service: 

El  Salvador  (Art.  VI.  46  Stat.  2817.  2821. 

effective  1926  to  February  8, 1958) 
Germany  (Art.  VI.  44  Stat.  2132.  2136, 

effective  1923  to  June  2, 1954) 
Hungary  (Art.  VI,  44  Stat,  2441,  2445,  effective 

1925  to  luly  5, 1952) 
Thailand  (Siam)  (Art.  1,  53  Stat.  1731, 1732. 

effective  1937  to  June  8, 1968) 

9.  A  new  part  316  is  added  to  read  as 
follows: 

PART  316— GENERAL 
REQUIREMENTS  FOR 
NATURAUZATION 


Sec* 

316.1 

316.2 

316.3 

316.4 

316.5 


DeHnitions. 
Eligibility. 
Jurisdiction. 

Application;  documents. 
Residence  in  the  United  States. 
316.6-316.9    [Reserved]. 

316.10  Good  moral  character. 

316.11  Attachment  to  the  Constitution; 
favorable  disposition  toward  the  good 
order  and  happiness. 

316.12  Apphcant's  legal  incompetency 
during  statutory  period. 

316.13  [Reserved]. 

316.14  Adjudication — examination,  grant, 
denial. 

316.15-316.19    [Reserved]. 

316.20    American  institutions  of  research, 
public  international  organizations,  and 
designations  under  the  International 
Immunities  Act. 

Authority:  8  U.S.C.  1103. 1181, 1182. 1443, 
1447,  8  CFR  2.1. 

§316.1    Definitions. 

As  used  in  this  part: 

Application  means  the  form  specified 
in  §  499.1  of  this  chapter  on  which  an 
applicant  requests  consideration  for 
naturalization. 

Service  district  means  the 
geographical  area  over  which  an  office 
of  the  Immigration  and  Naturalization 
Service  has  jurisdiction,  as  deHned  in 
§  100.4  of  this  chapter. 

§316.2    Eligibility. 

(a)  General.  Except  as  otherwise 
provided  in  this  chapter,  to  be  eligible 
for  naturalization,  an  alien  must 
establish  that  he  or  she: 

(1]  Is  at  least  18  years  of  age; 

(2)  Has  been  lawfully  admitted  as  a 
permanent  resident  of  the  United  States; 

(3)  Has  resided  continuously  within 
the  United  States,  as  defined  under 

§  316.5,  for  a  period  of  at  least  five  years 
after  having  been  lawfully  admitted; 

(4)  Has  been  physically  present  in  the 
United  States  for  at  least  30  months  of 
the  five  years  preceding  the  date  of 
filing  the  application; 


(5)  Immediately  preceding  the  filing  nf 
an  application,  or  immediately 
preceding  the  examination  on  the 
application  if  the  application  was  filed 
early  pursuant  to  section  334(a]  of  the 
Act  and  the  three  month  period  falls 
within  the  required  period  of  residence 
under  section  316(a)  or  319(a)  of  the  Act. 
has  resided,  as  defined  under  §  316.5.  for 
at  least  three  months  in  a  State  or 
Service  district  having  jurisdiction  over 
the  applicant's  actual  place  of  residence, 
and  in  which  the  alien  seeks  to  file  the 
application; 

(6)  Has  resided  continuously  within 
the  United  States  from  the  date  of 
application  for  naturalization  up  to  the 
time  of  admission  to  citizenship; 

(7)  For  all  relevant  time  periods  under 
this  paragraph,  has  been  and  continues 
to  be  a  person  of  good  moral  character, 
attached  to  the  principles  of  the 
Constitution  of  the  United  States,  and 
favorably  disposed  toward  the  good 
order  and  happiness  of  the  United 
States;  and 

(8)  Is  not  a  person  described  in 
Section  314  of  the  Act  relating  to 
deserters  of  the  United  States  Armed 
Forces  or  those  persons  who  departed 
from  the  United  States  to  evade  military 
service  in  the  United  States  Armed 
Forces. 

(b)  Burden  of  proof.  The  applicant 
shall  bear  the  burden  of  establishing 
that  he  or  she  meets  all  of  the 
requirements  for  naturalization, 
including  that  the  applicant  was 
lawfully  admitted  as  a  permanent 
resident  to  the  United  States,  in 
accordance  with  the  immigration  laws  in 
effect  at  the  time  of  the  applicant's 
initial  entry  or  any  subsequent  reentry. 

§316.3    Jurisdiction. 

Except  as  provided  in  S  316.5.  the 
applicant  shall  file  an  application  for 
naturalization  with  the  Service  office 
having  jurisdiction,  as  described  in 
S  100.4  of  this  chapter,  over  the 
applicant's  residence  at  the  time  of  filing 
the  application.  The  appHcant  may  be 
required  to  submit  evidence  of  residence 
for  at  least  three  months  immediately 
preceding  the  filing  of  the  application  in 
the  State  or  Service  district  in  which  the 
applicant  files  the  application.  For 
purposes  of  this  section,  the  applicant's 
residence  in  a  State  where  there  are  two 
or  more  districts  will  be  sufficient  to 
comply  with  the  jurisdictional 
requirement  of  residence  in  any  one  of 
those  districts. 

§  316.4    Application;  documents. 

(a)  The  applicant  shall  apply  for 
naturalization  by  filing: 
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(1)  Form  N-400  (Application  for 
Naturalization); 

(2)  Evidence  of  lawful  permanent 
residence  in  the  United  States  in  the 
form  of  photocopies  (front  and  back)  of 
Forms  1-551,  or  1-151  (Alien  Registration 
Receipt  Card],  or  any  other  entry 
document; 

(3)  Form  FD-258  (Fingerprint  Card); 
and 

(4)  Three  (3)  photographs  as  described 
in  §  333.1  of  this  chapter. 

(b)  At  the  time  of  the  examination  on 
the  application  for  naturalization,  the 
applicant  may  be  required  to  establish 
the  status  of  lawful  permanent  resident 
by  submitting  the  original  evidence, 
issued  by  the  Service,  of  lawful 
permanent  residence  in  the  United 
States.  The  applicant  may  be  also 
required  to  submit  any  passports,  or  any 
other  documents  that  have  been  used  to 
enter  the  United  States  at  any  time  after 
the  original  admission  for  permanent 
residence. 

§  316.5    Residence  In  the  United  States. 

(a)  General.  Unless  otherwise 
specified,  for  purposes  of  this  chapter, 
including  S  316.2  (a)(3),  (a)(5),  and  (a)(6], 
an  alien's  residence  is  the  same  as  that 
alien's  domicile,  or  principal  actual 
dwelling  place,  without  regard  to  the 
alien's  intent,  and  the  duration  of  an 
alien's  residence  in  a  particular  location 
is  measured  from  the  moment  the  alien 
first  estabUshes  residence  in  that 
location. 

(b)  Residences  in  specific  cases — (1) 
Military  personnel.  For  applicants  who 
are  serving  in  the  Armed  Forces  of  the 
United  States  but  who  do  not  qualify  for 
naturalization  under  part  328  of  this 
chapter,  the  applicant's  residence  shall 
be: 

(i)  The  State  or  Service  District  where 
the  applicant  is  physically  present  for  at 
least  three  months,  immediately 
preceding  the  filing  of  an  application  for 
naturalization,  or  immediately  preceding 
the  examination  on  the  application  if  the 
application  was  filed  early  pursuant  to 
section  334(a)  of  the  Act  and  the  three 
month  period  falls  within  the  required 
period  of  residence  under  section  316(a] 
or  319(a)  of  the  Act; 

(ii)  The  location  of  the  residence  of 
the  applicant's  spouse  and/or  minor 
child(ren);  or 

(iii)  The  applicant's  home  of  record  as 
declared  to  the  Armed  Forces  at  the 
time  of  enhstment  and  as  currently 
reflected  in  the  applicant's  military 
personnel  file. 

(2)  Students.  An  applicant  who  is 
attending  an  educational  institution  in  a 
State  or  Service  District  other  than  the 
applicant's  home  residence  may  apply 
for  naturalization: 


(i)  Where  that  institution  is  located;  or 
(ii)  In  the  State  of  the  applicant's 
home  residence  if  the  applicant  can 
establish  that  he  or  she  is  financially 
dependent  upon  his  or  her  parents  at  the 
time  that  the  application  is  filed  and 
during  the  naturalization  process. 

(3)  Commuter  aliens.  An  applicant 
who  is  a  commuter  alien,  as  described  in 
§  211.5  of  this  chapter,  must  establish  a 
principal  dwelling  place  in  the  United 
States  with  the  intention  of  permanently 
residing  there,  and  must  thereafter 
acquire  the  requisite  period  of  residence 
before  eligibility  for  naturalization  may 
be  established.  Accordingly,  a  commuter 
resident  alien  may  not  apply  for 
naturalization  until  he  or  she  has 
actually  taken  up  permanent  residence 
in  the  United  States  and  until  such 
residence  has  continued  for  the  required 
statutory  period.  Such  an  applicant 
bears  the  burden  of  providing  evidence 
to  that  effect. 

(4)  Residence  in  multiple  states.  If  an 
applicant  claims  residence  in  more  than 
one  State,  the  residence  for  purposes  of 
this  part  shall  be  determined  by 
reference  to  the  location  from  which  the 
annual  federal  income  tax  returns  have 
been  and  are  being  filed. 

(5)  Residence  during  absences  of  less 
than  one  year,  (i)  An  applicant's 
residence  during  any  absence  of  less 
than  one  year  shall  continue  to  be  the 
State  or  Service  district  where  the 
applicant  last  resided  at  the  time  of  the 
applicant's  departure  abroad. 

(ii)  Return  to  the  United  States.  If, 
upon  returning  to  the  United  States,  an 
applicant  returns  to  the  State  or  Service 
district  where  the  applicant  last  resided, 
the  applicant  will  have  complied  with 
the  continuous  residence  requirement 
specified  in  S  316.2(a)(5)  when  at  least 
three  months  have  elapsed,  including 
any  part  of  the  applicant's  absence,  from 
the  date  on  which  the  applicant  first 
established  that  residence.  If  the 
applicant  establishes  residence  in  a 
State  or  Service  district  other  than  the 
one  in  which  he  or  she  last  resided,  the 
applicant  must  complete  three  months  at 
that  new  residence  to  be  eligible  for 
naturalization. 

(c)  Loss  of  Residence  Status — (1) 
Absence  from  the  United  States,  (i)  For 
continuous  periods  of  between  six 
months  and  one  year.  Absences  from 
the  United  States  for  continuous  periods 
of  between  six  months  and  one  year 
during  the  periods  for  which  continuous 
residence  is  required  under  S  316.2  (a)(3) 
and  (a)(6)  shall  break  the  continuity  of 
such  residence,  and  shall  lead  to  the 
conclusion  that  the  applicant  has 
abandoned  lawful  permanent  residence 
in  the  United  States  for  naturalization 
purposes,  unless  the  applicant  can 


establish  otherwise  to  the  satisfaction  of 
the  Service.  This  conclusion  remains 
valid  even  if  the  applicant  proves  that 
he  or  she  did  not  apply  for  or  otherwise 
request  a  nonresident  classification  for 
tax  purposes,  that  he  or  she  did  not 
document  an  abandonment  of  lawful 
permanent  resident  status,  and  that  he 
or  she  is  still  considered  a  lawful 
permanent  resident  under  immigration 
laws.  The  types  of  documentation  which 
may  establish  that  the  applicant  did  not 
abandon  his  or  her  lawful  permanent 
residence  in  the  United  States  during  an 
extended  absence  include,  but  are  not 
limited  to,  evidence  that  during  the 
absence: 

(A)  The  applicant  did  not  terminate 
his  or  her  employment  in  the  United    • 
States; 

(B)  The  applicant's  immediate  family 
remained  in  the  United  States; 

(C)  The  applicant  retained  full  access 
to  his  or  her  United  States  abode;  or 

(D)  The  applicant  did  not  obtain 
employment  while  abroad. 

(ii)  For  period  in  excess  of  one  year. 
Unless  an  applicant  applies  for  benefits 
in  accordance  with  paragraph  (d)  of  this 
section,  absences  from  the  United  States 
for  a  continuous  period  of  one  year  or 
more  during  the  period  for  which 
continuous  residence  is  required  under 
S  316.2  (a)(3]  and  (a)(5)  shall  break  the 
continuity  of  the  applicant's  residence. 
An  applicant  described  in  this 
paragraph  who  must  satisfy  a  five-year 
statutory  residence  period  may  file  an 
application  for  naturalization  four  years 
and  one  day  following  the  date  of  the 
applicant's  return  to  the  United  States  to 
resume  permanent  residence.  An 
applicant  described  in  this  paragraph 
who  must  satisfy  a  three-year  statutory 
residence  period  may  file  an  application 
for  naturalization  two  years  and  one 
day  following  the  date  of  the  applicant's 
return  to  the  United  States  to  resume 
permanent  residence. 

(2)  Claim  of  nonresident  alien  status 
for  income  tax  purposes  after  lawful 
admission  as  a  permanent  resident.  An 
applicant  who  is  a  lawfully  admitted 
permanent  resident  of  the  United  States, 
but  who  voluntarily  claims  nonresident 
alien  status  to  qualify  for  special 
exemptions  from  income  tax  liabihty, 
raises  a  rebuttable  presumption  that  the 
applicant  has  relinquished  the  privileges 
of  permanent  resident  status  in  the 
United  States. 

(3)  Deportation  and  return.  Any 
departure  from  the  United  States  while 
under  an  order  of  deportation  terminates 
the  applicant's  status  as  a  lawful 
permanent  resident  and,  therefore, 
breaks  the  continuity  of  residence  for 
purposes  of  this  part. 
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(4)  Readmission  after  a  deferred 
inspection  or  exclusion  proceeding.  An 
applicant  who  has  been  readmitted  as  a 
lawful  permanent  resident  after  a 
deferred  inspection  or  by  the 
immigration  judge  during  exclusion 
proceedings  shall  satisfy  the  residence 
and  physical  presence  requirements 
under  S  316.2  (a)(3),  (a)(4),  (a)(5),  and 
(a)(e)  in  the  same  manner  as  any  other 
applicant  for  naturalization. 

§§316.6-316^    (Reserved] 

$316.10    Good  moral  character. 

(a)  Requirement  of  good  moral 
character  during  the  statutory  period. 
(1)  An  applicant  for  naturalization  bears 
the  burden  of  demonstrating  that,  during 
the  statutorily  prescribed  period,  he  or 
she  has  been  and  continues  to  be  a 
person  of  good  moral  character.  This 
includes  the  period  between  the 
examination  and  the  administration  of 
the  oath  of  allegiance. 

(2)  In  accordance  with  section  101(f) 
of  the  Act,  the  Service  shall  evaluate 
claims  of  good  moral  character  on  a 
case-by-case  basis  taking  into  account 
the  elements  enumerated  in  this  section 
and  the  standards  of  the  average  citizen 
in  the  community  of  residence.  The 
Service  is  not  limited  to  reviewing  the 
applicant's  conduct  during  the  five  years 
immediately  preceding  the  filing  of  the 
application,  but  may  take  into 
consideration,  as  a  basis  for  its 
determination,  the  applicant's  conduct 
and  acts  at  any  time  prior  to  that  period, 
if  the  conduct  of  the  applicant  during  the 
statutory  period  does  not  reflect  that 
there  has  been  reform  of  character  from 
an  earlier  period  or  if  the  earlier  conduct 
and  acts  appear  relevant  to  a 
determination  of  the  applicant's  present 
moral  character. 

(b)  Finding  of  a  lack  of  good  moral 
character.  (1)  An  applicant  shall  be 
found  to  lack  good  moral  character,  if 
the  applicant  has  been: 

(i)  Convicted  of  murder;  or 

(ii)  Convicted  of  an  aggravated  felony 
as  defined  in  section  101(a](43)  of  the 
Act. 

(2)  An  appUcant  shall  be  found  to  lack 
good  moral  character  if  during  the 
statutory  period  the  applicant: 

(i)  Committed  one  or  more  crimes 
involving  moral  turpitude,  other  than  a 
purely  political  offense,  for  which  the 
applicant  was  convicted,  except  as 
specified  in  section  212(a)(2)(ii)(II)  of  the 
Act; 

(ii)  Committed  two  or  more  offenses 
for  which  the  applicant  was  convicted 
and  the  aggregate  sentence  actually 
imposed  was  tive  years  or  more, 
provided  that,  if  the  offense  was 


committed  outside  the  United  States,  it 
was  not  a  purely  political  offense; 

(iii)  Violated  any  law  of  the  United 
States,  any  State,  or  any  foreign  country 
relating  to  a  controlled  substance, 
provided  that  the  violation  was  not  a 
single  offense  for  simple  possession  of 
30  grams  or  less  of  marijuana; 

(iv)  Admits  committing  any  criminal 
act  covered  by  paragraphs  (b)(2)  (i),  (ii), 
or  (iii)  of  this  section  for  which  there 
was  never  a  formal  charge,  indictment, 
arrest,  or  conviction,  whether  committed 
in  the  United  States  or  any  other 
country; 

(v)  Is  or  was  confmed  to  a  penal 
institution  for  an  aggregate  of  180  days 
pursuant  to  a  conviction  or  convictions 
(provided  that  such  confinement  was 
not  outside  the  United  States  due  to  a 
conviction  outside  the  United  States  for 
a  purely  political  offense); 

(vi)  Has  given  false  testimony  to 
obtain  any  benefit  from  the  Act,  if  the 
testimony  was  made  imder  oath  or 
affirmation  and  with  an  intent  to  obtain 
an  immigration  benefit;  this  prohibition 
applies  regardless  of  whether  the 
information  provided  in  the  false 
testimony  was  material,  in  the  sense 
that  if  given  truthfully  it  would  have 
rendered  ineligible  for  benefits  either 
the  applicant  or  the  person  on  whose 
behalf  the  applicant  sought  the  benefit; 

(vii)  Is  or  was  involved  in  prostitution 
or  commercialized  vice  as  described  in 
section  212(a)(2)(D)  of  the  Act; 

(viii)  Is  or  was  involved  in  the 
smuggling  of  a  person  or  persons  into 
the  United  States  as  described  in  section 
212(a)(6)[E}  of  the  Act; 

(ix)  Has  practiced  or  is  practicing 
polygamy; 

(x)  Committed  two  or  more  gambling 
offenses  for  which  the  applicant  was 
convicted; 

(xi)  Earns  his  or  her  income 
principally  from  illegal  gambling 
activities;  or 

(xii)  Is  or  was  a  habitual  drunkard. 

(3)  Unless  the  applicant  establishes 
extenuating  circumstances,  the 
applicant  shall  be  found  to  lack  good 
moral  character  if,  during  the  statutory 
period,  the  applicant: 

(i)  Willfully  failed  or  refused  to 
support  dependents; 

(ii)  Had  an  extramarital  affair  which 
tended  to  destroy  an  existing  marriage; 
or 

(iii)  Committed  unlawful  acts  that 
adversely  reflect  upon  the  applicant's 
moral  character,  or  was  convicted  or 
imprisoned  for  such  acts,  although  the 
acts  do  not  fall  within  the  purview  of 
S  316.10(b)  (1)  or  (2). 

(c)  Proof  of  good  moral  character  in 
certain  cases — (1)  Effect  of  probation  or 
parole.  An  applicant  who  has  been  on 


probation,  parole,  or  suspended 
sentence  during  all  or  part  of  the 
statutory  period  is  not  thereby 
precluded  from  establishing  good  moral 
character,  but  such  probation,  parole,  or 
suspended  sentence  may  be  considered 
by  the  Service  in  determining  good 
moral  character.  An  application  will  not 
be  approved  until  after  the  probation, 
parole,  or  suspended  sentence  has  been 
completed. 

(2)  Full  and  unconditional  executive 
pardon — (i)  Before  the  statutory  period. 
An  applicant  who  has  received  a  full 
and  unconditional  executive  pardon 
prior  to  the  beginning  of  the  statutory 
period  is  not  precluded  by  §  316.10(b)(1) 
from  establishing  good  moral  character 
provided  the  applicant  demonstrates 
that  reformation  and  rehabilitation 
occurred  prior  to  the  beginning  of  the 
statutory  period. 

(ii)  During  the  statutory  period.  An 
applicant  who  receives  a  full  and 
unconditional  executive  pardon  during 
the  statutory  period  is  not  precluded  by 
§  316.10(b)(2)  (i)  and  (ii)  from 
establishing  good  moral  character, 
provided  the  applicant  can  demonstrate 
that  extenuating  and/or  exonerating 
circumstances  exist  that  would  establish 
his  or  her  good  moral  character. 

(3)  Record  expungement — (i)  Drug 
offenses.  Where  an  applicant  has  had 
his  or  her  record  expunged  relating  to 
one  of  the  narcotics  offenses  under 
section  212(a){2)(A)(i)(II)  and  section 
241(a)(2)(B)  of  the  Act,  that  applicant 
shall  be  considered  as  having  been 
"convicted"  within  the  meaning  of 

§  318.10(b)(2)(ii),  or,  if  confined,  as 
having  been  confined  as  a  result  of 
"conviction"  for  purposes  of 
S  316.10(b)(2)(iv). 

(ii)  Moral  turpitude.  An  applicant  who 
has  committed  or  admits  the 
commission  of  two  or  more  crimes 
involving  moral  turpitude  during  the 
statutory  period  is  precluded  from 
establishing  good  moral  character,  even 
though  the  conviction  record  of  one  such 
offense  has  been  expunged. 

§  316.1 1    Attachment  to  the  Constitution; 
favorable  disposition  towards  ttw  good 
order  and  happiness. 

(a)  General.  An  applicant  for 
naturalization  must  establish  that  during 
the  statutorily  prescribed  period,  he  or 
she  has  been  and  continues  to  be 
attached  to  the  principles  of  the 
Constitution  of  the  United  States  and 
favorably  disposed  toward  the  good 
order  and  happiness  of  the  United 
States.  Attachment  implies  a  depth  of 
conviction  which  would  lead  to  active 
support  of  the  Constitution.  Attachment 
and  favorable  disposition  relate  to 
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mental  attitude,  and  contemplate  the 
exclusion  from  citizenship  of  applicants 
who  are  hostile  to  the  basic  form  of 
government  of  the  United  States,  or  who 
disbelieve  in  the  principles  of  the 
Constitution. 

(b)  Advocacy  of  peaceful  change.  At  a 
minimum,  the  applicant  shall  satisfy  the 
general  standard  of  paragraph  (a)  of  this 
section  by  demonstrating  an  acceptance 
of  the  democratic,  representational 
process  established  by  the  Constitution, 
a  willingness  to  obey  the  laws  which 
may  result  from  that  process,  and  an 
understanding  of  the  means  for  change 
which  are  prescribed  by  the 
Constitution.  The  right  to  work  for 
political  change  shall  be  consistent  with 
the  standards  in  paragraph  (a)  of  this 
section  only  if  the  changes  advocated 
would  not  abrogate  the  current 
Government  and  establish  an  entirely 
different  form  of  government. 

(c)  Membership  in  the  Communist 
Party  or  any  other  totalitarian 
organization.  An  applicant  who  is  or  has 
been  a  member  of  or  affiliated  with  the 
Communist  Party  or  any  other 
totalitarian  organization  shall  be 
ineligible  for  naturalization,  unless  the 
applicant's  membership  meets  the 
exceptions  in  sections  313  and  335  of  the 
Act  and  9  313.4  of  this  chapter. 

§  316.12    AppNcant't  legal  Incompetency 
during  statutory  period. 

(a)  General.  An  applicant  who  is 
legally  competent  at  the  time  of  the 
examination  on  the  naturalization 
application  and  of  the  administration  of 
the  oath  of  allegiance  may  be  admitted 
to  citizenship,  provided  that  the 
applicant  fully  understands  the  purpose 
and  responsibilities  of  the  naturalization 
procedures. 

(b)  Legal  incompetence. 
Naturalization  is  not  precluded  if,  during 
part  of  the  statutory  period,  the 
applicant  was  legally  incompetent  or 
confmed  to  a  mental  institution. 

(1)  There  is  a  presumption  that  the 
applicant's  good  moral  character, 
attachment,  and  favorable  disposition 
which  existed  prior  to  the  period  of  legal 
incompetency  continued  through  that 
period.  The  Service  may.  however, 
consider  an  applicant's  actions  during  a 
period  of  legal  incompetence,  as 
evidence  tending  to  rebut  this 
presumption. 

(2)  If  the  applicant  has  been  declared 
legally  incompetent,  the  applicant  has 
the  burden  of  establishing  that  legal 
competency  has  been  restored.  The 
applicant  shall  submit  legal  and  medical 
evidence  to  determine  and  establish  the 
claim  of  legal  competency. 

(3)  The  applicant  shall  bear  the 
burden  of  establishing  that  any  crimes 


committed,  regardless  of  whether  the 
applicant  was  convicted,  occurred  while 
the  applicant  was  declared  legally 
incompetent. 

§316.13    [Reserved] 

§316.14    Adjudication— examination, 
grant,  denial 

(a)  Examination.  The  examination  on 
an  application  for  naturalization  shall  be 
conducted  in  accordance  with  Section 
335  of  the  Act. 

(b)  Determination — (1)  Grant  or 
denial.  Subject  to  supervisory  review, 
the  employee  of  the  Service  who 
conducts  the  examination  under 
paragraph  (a)  of  this  section  shall 
determine  whether  to  grant  or  deny  the 
application,  and  shall  provide  reasons 
for  the  determination,  as  required  under 
section  335(d)  of  the  Act. 

(2)  Appeal.  An  applicant  whose 
application  for  naturalization  has  been 
denied  may  request  a  hearing,  which 
shall  be  carried  out  in  accordance  with 
section  336  of  the  Act. 

§§316.15-316.19    [Reserved]. 

§  316a.21    [Redesignated  as  §  316.5(d)]. 

10.  Section  316a.21  is  redesignated  as 
paragraph  (d)  of  S  316.5  and  newly 
redesignated  paragraph  (d]  is  revised  to 
read  as  follows: 

§316.5    Residence  In  the  United  States. 

•        *        •        •        • 

(d)  Application  for  benefits  with 
respect  to  absences;  appeal — (1) 
Preservation  of  residence  under  section 
316(b)  of  the  Act. 

(i)  An  application  for  the  residence 
benefits  under  section  316(b)  of  the  Act 
to  cover  an  absence  from  the  United 
States  for  a  continuous  period  of  one 
year  or  more  shall  be  submitted  to  the 
Service  on  Form  N-470  with  the  required 
fee,  in  accordance  with  the  form's 
instructions.  The  application  may  be 
filed  either  before  or  after  the 
applicant's  employment  commences,  but 
must  be  filed  before  the  applicant  has 
been  absent  from  the  United  States  for  a 
continuous  period  of  one  year. 

(ii)  An  approval  of  Form  N-470  under 
section  316(b)  of  the  Act  shall  cover  the 
spouse  and  dependent  unmarried  sons 
and  daughters  of  the  applicant  who  are 
residing  abroad  as  members  of  the 
applicant's  household  during  the  period 
covered  by  the  application.  The  notice 
of  approval,  Form  N-472,  shall  identify 
the  family  members  so  covered. 

(iii)  An  applicant  whose  Form  N-470 
application  under  section  316(b)  of  the 
Act  has  been  approved,  but  who 
voluntarily  claims  nonresident  alien 
status  to  qualify  for  special  exemptions 
from  income  tax  liability,  raises  a 


rebuttable  presumption  that  the 
applicant  has  relinquished  a  claim  of 
having  retained  lawful  permanent 
resident  status  while  abroad.  The 
applicant's  family  members  who  were 
covered  under  section  316(b]  of  the  Act 
and  who  were  listed  on  the  applicant's 
Form  N-472  will  also  be  subject  to  the 
rebuttable  presumption  that  they  have 
relinquished  their  claims  to  lawful 
permanent  resident  status. 

[2]  Preservation  of  residence  under 
section  317  of  the  Act.  An  application 
for  the  residence  and  physical  presence 
benefits  of  section  317  of  the  Act  to 
cover  any  absences  from  the  United 
States,  whether  before  or  after 
December  24, 1952,  shall  be  submitted  to 
the  Service  on  Form  N-470  with  the 
required  fee,  in  accordance  with  the 
form's  instructions.  The  application  may 
be  filed  either  before  or  after  the 
applicant's  absence  from  the  United 
States  or  the  performance  of  the 
functions  or  services  described  in 
section  317  of  the  Act. 

(3)  Approval,  denial,  and  appeal  The 
applicant  under  paragraphs  (d)(1)  or 
(d)(2)  of  this  section  shall  be  notified  of 
the  Service's  disposition  of  the 
application  on  Form  N-472.  If  the 
application  is  denied,  the  Service  shall 
specify  the  reasons  for  the  denial,  and 
shall  inform  the  applicant  of  the  right  to 
appeal  in  accordance  with  the 
provisions  of  part  103  of  this  chapter. 

§§  316aJ,  316a.3,  and  316a.4 
[Redesignated  as  §  316.20  (a),  (b),  and  {e)l 

11.  The  texts  of  §§  316a.2,  316a.3,  and 
316a.4,  are  redesignated  as  paragraphs 
(a),  (b).  and  (c)  of  new  {  316.20.  and  new 
paragraph  headings  are  added  to  read 
as  follows: 

§§316.20    American  Institutions  of 
research,  public  International 
organizations,  and  designations  under  ttM 
International  Immunities  Act 

(a)  American  institutions  of  research. 

*  *  * 

(b)  Public  international  organizations 
of  which  the  United  States  is  a  member 
by  treaty  or  statute.  *  *  * 

(c)  International  Organizations 
Immunities  Act  designations.  *  •  * 

PART  316a— [REMOVED] 

12.  Part  316a  is  removed. 

PART  319— SPECIAL  CLASSES  OF 
PERSONS  WHO  MAY  BE 
NATURAUZED:  SPOUSES  OF  UNITED 
STATES  CITIZENS 

13.  The  authority  citation  for  part  319 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1430. 1443. 
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14.  Section  3iai  is  revised  to  read  as 
follows: 

§319.1    Persons  Rvtng  In  marital  union  wRh 
United  States  dHzan  spouse. 

(a)  Eligibility.  To  be  eligible  for 
naturalization  under  section  319(a)  of 
the  Act,  the  spouse  of  a  United  States 
citizen  must  establish  that  he  or  she: 

(1)  Has  been  lawfully  admitted  for 
permanent  residence  to  the  United 
States; 

(2)  Has  resided  continuously  within 
the  United  States,  as  defined  under 

§  316.5  of  this  chapter,  for  a  period  of  at 
least  three  years  after  having  been 
lawfully  admitted  for  permanent 
residence; 

(3)  Has  been  Hving  in  marital  union 
with  the  citizen  spouse  for  the  three 
years  preceding  the  date  of  examination 
on  the  application,  and  the  spouse  has 
been  a  United  States  citizen  for  the 
duration  of  that  three  year  period; 

(4]  Has  been  physically  present  in  the 
United  States  for  periods  totaling  at 
least  18  months; 

(5)  Has  resided,  as  defmed  in  %  316.5 
of  this  chapter,  for  at  least  3  months 
immediately  preceding  the  filing  of  the 
application,  or  immediately  preceding 
the  examination  on  the  application  if  the 
application  was  filed  early  pursuant  to 
section  334(a)  of  the  Act  and  the  three 
month  period  falls  within  the  required 
period  of  residence  under  section  316(a) 
or  319(a)  of  the  Act,  in  the  State  or 
Service  district  having  jurisdiction  over 
the  alien's  actual  place  of  residence  and 
in  which  the  alien  has  filed  the 
application; 

(6)  Has  resided  continuously  within 
the  United  States  from  the  date  of 
apphcation  for  naturalization  until  the 
time  of  admission  to  citizenship; 

(7)  For  all  relevant  periods  under  this 
paragraph,  has  been  and  continues  to  be 
a  person  of  good  moral  character, 
attached  to  the  principles  of  the 
Constitution  of  the  United  States,  and 
favorably  disposed  toward  the  good 
order  and  happiness  of  the  United 
States:  and 

(8]  Has  complied  with  all  other 
requirements  for  naturalization  as 
provided  in  part  316  of  this  chapter, 
except  for  those  contained  in  \  316.2 
(a)(3)  through  (a)(5)  of  this  chapter. 

(b)  Marital  union — (1)  General.  An 
applicant  lives  in  marital  union  with  a 
citizen  spouse  if  the  applicant  actually 
resides  with  his  or  her  current  spouse. 
The  burden  is  on  the  applicant  to 
establish,  in  each  individual  case,  that  a 
particular  marital  union  satisfies  the  - 
requirements  of  this  part. 

(2)  Loss  of  Marital  Union — (i)  Divorce, 
death  or  expatriation.  A  person  is 
ineligible  for  naturalization  as  the 


spouse  of  a  United  States  citizen  under 
Section  319(a)  of  the  Act  if,  before  or 
after  the  filing  of  the  application,  the 
marital  union  ceases  to  exist  due  to 
death  or  divorce,  or  the  citizen  spouse 
has  expatriated.  Eligibility  is  not 
restored  to  an  applicant  whose 
relationship  to  the  citizen  spouse 
terminates  before  the  applicant's 
admission  to  citizenship,  even  though 
the  applicant  subsequently  marries 
another  United  States  citizen. 

(ii)  Separation — (A)  Legal  separation. 
Any  legal  separation  will  break  the 
continuity  of  the  marital  union  required 
for  purposes  of  this  part 

(B)  Informal  separation.  Any  informal 
separation  that  suggests  the  possibility 
of  marital  disunity  will  be  evaluated  on 
a  case-by-case  basis  to  determine 
whether  it  is  sufficient  enough  to  signify 
the  dissolution  of  the  marital  union. 

(C)  Involuntary  separation.  In  the 
event  that  the  applicant  and  spouse  live 
apart  because  of  circumstances  beyond 
their  control,  such  as  military  service  in 
the  Armed  Forces  of  the  United  States 
or  essential  business  or  occupational 
demands,  rather  than  because  of 
voluntary  legal  or  informal  separation, 
the  resulting  separation,  even  if 
prolonged,  will  not  preclude 
natxiralization  under  this  part. 

(c)  Physical  presence  in  the  United 
States.  In  the  event  that  the  alien  spouse 
has  never  been  in  the  United  States, 
eligibihty  under  this  section  is  not 
established  even  though  the  alien 
spouse  resided  abroad  in  marital  union 
with  the  citizen  spouse  during  the  three 
year  period. 

15.  Section  319.2  is  revised  to  read  as 
follows: 

§  319.2    Person  wtiose  United  States 
citizen  spouse  Is  employed  at>road. 

(a)  Eligibility.  To  be  eligible  for 
naturalization  under  section  319(b)  of 
the  Act,  the  alien  spouse  of  a  United 
States  citizen  must: 

(1)  Establish  that  his  or  her  citizen 
spouse  satisfies  the  requirements  under 
section  319(b)(1)  of  the  Act,  including 
that  he  or  she  is  regularly  stationed 
abroad.  For  purposes  of  this  section,  a 
citizen  spouse  is  regularly  stationed 
abroad  if  he  or  she  proceeds  abroad,  for 
a  period  of  not  less  than  one  year, 
pursuant  to  an  employment  contract  or 
orders,  and  assumes  the  duties  of 
employment; 

(2)  At  the  time  of  examination  on  the 
apphcation  for  naturalization,  be 
present  in  the  United  States  pursuant  to 
a  lawful  admission  for  permanent 
residence: 

(3)  At  the  time  of  naturalization,  be 
present  in  the  United  States; 


(4)  Declare  in  good  faith,  upon 
naturalization  before  the  Service,  an 
intention: 

(i)  To  reside  abroad  with  the  citizen 
spouse;  and 

(ii)  To  take  up  residence  within  the 
United  States  immediately  upon  the 
termination  of  the  citizen  spouse's 
emplo3nnent  abroad: 

(5)  Be  a  person  of  good  moral 
character,  attached  to  the  principles  of 
the  Constitution  of  the  United  States, 
and  favorably  disposed  toward  the  good 
order  and  happiness  of  the  United 
States;  and 

(6)  Comply  with  all  other 
requirements  for  naturalization  as 
provided  in  part  316  of  this  chapter, 
except  for  those  contained  in 

9  316.2(a)(3)  through  (a)(6)  of  this 
chapter. 

(b)  Alien  spouse 's  requirement  to 
depart  abroad  immediately  after 
naturalization.  An  alien  spouse  seeking 
naturalization  under  section  319(b)  of 
the  Act  must: 

(1)  Establish  that  he  or  she  will  depart 
to  join  the  citizen  spouse  within  30  to  45 
days  after  the  date  of  naturalization; 

(2)  Notify  the  Service  immediately  of 
any  delay  or  cancellation  of  the  citizen 
spouse's  assignment  abroad;  and 

(3)  Notify  the  Service  immediately  if 
he  or  she  is  unable  to  reside  with  the 
citizen  spouse  because  the  citizen 
spouse  is  employed  abroad  in  an  area  of 
hostilities  where  dependents  may  not 
reside. 

(c)  Loss  of  marital  union  due  to  death, 
divorce,  or  expatriation  of  the  citizen 
spouse.  A  person  is  ineligible  for 
naturalization  as  the  spouse  of  a  United 
States  citizen  under  section  319(b)  of  the 
Act  if,  before  or  after  the  filing  of  the 
application,  the  marital  union  ceases  to 
exist  due  to  death  or  divorce,  or  the 
citizen  spouse  has  expatriated. 
Eligibility  is  not  restored  to  an  applicant 
whose  relationship  to  the  citizen  spouse 
terminates  before  the  applicant's 
admission  into  citizenship,  even  though 
the  applicant  subsequently  marries 
another  United  States  citizen. 

16.  Section  319.3  is  revised  to  read  as 
follows: 

9  319.3    Surviving  spouses  of  linited 
States  citizens  wlio  died  during  a  period  of 
honorable  service  in  an  active  duty  status 
In  tfie  Anned  Forces  of  tfie  United  States. 

(a)  Eligibility.  To  be  eligible  for 
naturalization  under  section  319(d)  of 
the  Act  the  surviving  spouse  of  a  United 
States  citizen  must: 

(1)  Establish  that  his  or  her  citizen 
spouse  died  during  a  period  of 
honorable  service  in  an  active  duty 
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status  in  the  Anned  Forces  of  the  United 
States; 

(2)  Establish  that  he  or  she  was  living 
in  marital  union  with  the  citizen  spouse, 
in  accordance  with  S  319.1(b),  at  the 
time  of  that  spouse's  death; 

(3)  At  the  time  of  examination  on  the 
application  for  naturalization,  reside  in 
the  United  States  pursuant  to  a  lawful 
admission  for  permanent  residence; 

(4)  Be  a  person  of  good  moral 
character,  attached  to  the  principles  of 
the  Constitution  of  the  United  States, 
and  favorably  disposed  toward  the  good 
order  and  happiness  of  the  United 
States;  and 

(5)  Comply  with  all  other 
requirements  for  naturalization  as 
provided  in  part  316  of  this  chapter, 
except  for  those  contained  in 

§  316.2(a)(3)  through  (a)(6)  of  this 
chapter. 

(b)  Remarriage  of  the  surviving 
spouse.  The  surviving  spouse  of  a 
United  States  citizen  described  under 
paragraph  (a)(1)  of  this  section  remains 
eligible  for  naturalization  under  section 
319(d)  of  the  Act,  even  if  the  surviving 
spouse  remarries. 

§S  319.4  and  319.5    [R«destgruit*dM 
§§  319.5  and  319.6] 

17.  Sections  319.4  and  319.5  are 
redesignated  as  S§  319.5  and  319.6 
respectively. 

S  319.5    [Ammded] 

18.  Newly  resedignated  §  319.5  is 
amended  by  revising,  in  the  second 
sentence,  the  reference  to  "5  316a.4"  to 
read  "§  316.20(b)". 

19.  A  new  section  319.4  is  added  to 
read  as  follows: 

§  3 1 9.4    Person*  continuously  smploysd 
for  5  years  by  United  States  organizations 
engaged  In  disseminating  information. 

To  be  eligible  for  naturalization  under 
section  319(c)  of  the  Act,  an  applicant 
must: 

(a)  Establish  that  he  or  she  is 
employed  as  required  under  section 
319(c)(1)  of  the  Act; 

(b)  Reside  in  the  United  States 
pursuant  to  a  lawful  admission  for 
permanent  residence; 

(c)  Establish  that  he  or  she  has  been 
employed  as  required  under  paragraph 
(a)  of  this  section  continuously  for  a 
period  of  not  less  than  five  years  after  a 
lawful  admission  for  permanent 
residence; 

(d)  File  his  or  her  appUcation  for 
naturalization  while  employed  as 
required  under  paragraph  (a)  of  this 
section,  or  within  six  months  following 
the  termination  of  such  employment; 

(e)  Be  present  in  the  United  States  at 
the  time  of  naturalization; 


(f)  Declare  in  good  faith,  upon 
naturalization  before  the  Service,  an 
intention  to  take  up  residence  within  the 
United  States  immediately  upon  his  or 
her  termination  of  employment; 

(g)  Be  a  person  of  good  moral 
character,  attached  to  the  principles  of 
the  Constitution  of  the  United  States, 
and  favorably  disposed  toward  the  good 
order  and  happiness  of  the  United 
States;  and 

(h)  Comply  with  all  other 
requirements  for  naturalization  as 
provided  in  part  318  of  this  chapter, 
except  for  those  contained  in 
S  316.2(a)(3)  through  (a)(6)  of  this 
chapter. 

§§319.7-319.10    [Reswvedl 

20.  Sections  319.7  through  319.10  are 
reserved. 

21.  Section  319.11  is  revised  to  read  as 
follows: 

§  319.1 1    FUing  of  appUcation. 

(a)  General.  An  applicant  covered  by 
this  part  shall  submit  to  the  Service  an 
application  for  naturalization  on  Form 
N-400,  with  the  required  fee,  in 
accordance  with  the  instructions 
contained  therein.  An  alien  spouse 
applying  for  naturalization  under  section 
319(b)  of  the  Act  and  S  319.2  shall  also 
submit  a  statement  of  intent  containing 
the  following  information  about  the 
citizen  spouse's  employment  end  the 
applicant's  intent  following 
naturalization: 

(1)  The  name  of  the  employer  and: 
(i)  The  nature  of  the  employer's 

business;  or 

(ii)  The  ministerial,  religious,  or 
missionary  activity  in  which  the 
employer  is  engaged; 

(2)  Whether  the  employing  entity  is 
owned  in  whole  or  in  part  by  United 
States  interests; 

(3)  Whether  the  employing  entity  is 
engaged  in  whole  or  in  part  in  the 
development  of  the  foreign  trade  and 
commerce  of  the  United  States; 

(4)  The  natiu-e  of  the  activity  in  which 
the  citizen  spouse  is  engaged; 

(5)  The  anticipated  period  of 
employment  abroad; 

(6)  Whether  the  alien  spouse  intends 
to  reside  abroad  with  the  citizen  spouse: 
and, 

(7)  Whether  the  ahen  spouse  intends 
to  take  up  residence  within  the  United 
States  immediately  upon  the  termination 
of  such  employment  abroad  of  the 
citizen  spouse. 

(b)  Applications  by  military 
spouses — (1)  General.  The  alien  spouses 
of  United  States  military  persormel 
being  assigned  abroad  must  satisfy  the 
basic  requirements  of  section  319(b)  of 


the  Act  and  of  paragraph  (a)  of  this 
section. 

(2)  Government  expense.  In  the  event 
that  transportation  expenses  abroad  for 
the  alien  spouse  are  to  be  paid  by 
military  authorities,  a  properly  executed 
Certificate  of  Overseas  Assignment  to 
Support  Application  to  File  Petition  for 
Naturalization,  DD  Form  1278  will  be 
submitted  in  lieu  of  the  statement  of 
intent  required  by  paragraph  (a)  of  this 
section.  Any  DD  Form  1278  issued  more 
than  90  days  in  advance  of  departure  is 
unacceptable  for  purposes  of  this 
section. 

(3)  Private  expense.  In  the  event  that 
the  alien  spouse  is  not  authorized  to 
travel  abroad  at  military  expense,  the 
alien  spouse  must  submit  in  heu  of  the 
statement  of  intent  required  by 
paragraph  (a)  of  this  section: 

(i)  A  copy  of  the  citizen  spouse's 
military  travel  orders, 

(ii)  A  letter  from  the  citizen  spouse's 
commanding  officer  indicating  that  the 
military  has  no  objection  to  the 
applicant  travehng  to  and  residing  in  the 
vicinity  of  the  citizen  spouse's  new  duty 
station;  and 

(iii)  Evidence  of  transportation 
arrangements  to  the  new  duty  station. 

22.  Part  322  is  revised  to  read  as 
follows: 

PART  322— SPECIAL  (MASSES  OF 
PERSONS  WHO  MAY  BE 
NATURAUZED:  CHILDREN  OF 
CITIZEN  PARENT 

322.1  [Reserved] 

322.2  Eligibility. 

322.3  Jurisdiction  for  filing  application. 

322.4  Application  and  examination  on  the 
application. 

322.5  Oathof  Alegiance. 

Authority:  6  U.S.C  1103. 1433. 1443. 1448. 

§322.1    [Reserved] 

§322.2    EUgibUtty. 

(a)  General.  To  be  eligible  for 
naturalization  under  section  322  of  the 
Act,  a  child  on  whose  behalf  an 
application  for  natiu-alization  has  been 
filed  by  a  parent  who  is,  at  the  time  of 
filing,  a  citizen  of  the  United  States, 
must: 

(1)  Be  unmarried  and  under  18  years 
of  age,  both  at  the  time  of  apphcation 
and  at  the  time  of  admission  to 
citizenship; 

(2)  Reside  permanently  in  the  United 
States,  in  the  physical  and  legal  custody 
of  the  applying  citizen  parent,  pursuant 
to  a  lawful  admission  for  permanent 
residence; 

(3)  Be  a  person  of  good  moral 
character,  attached  to  the  principles  of 
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the  Constitution  of  the  United  States, 
and  favorably  disposed  toward  the  good 
order  and  happiness  of  the  United 
States;  a  child  under  the  age  of  fourteen 
will  generally  be  presumed  to  satisfy 
this  requirement; 

(4)  Comply  with  all  other 
requirements  for  naturalization  as 
provided  in  the  Act  and  in  part  316  of 
this  chapter,  including  the 
disqualifications  contained  in  sections 
313,  314,  315,  and  318  of  the  Act,  except: 

(i)  The  child  is  not  required  to  satisfy 
the  residence  requirements  under 
S  316.2(a)(3).  (a)(4).  or  (a)(6)  of  this 
chapter  and, 

(ii)  The  child  is  exempt  from  the 
literacy  and  knowledge  requirements 
under  section  312  of  the  Act. 

(b)  Definition  of  Child.  For  purposes 
of  this  part, 

(1)  The  definition  of  child  includes: 
(i)  A  legitimate  child; 

(ii)  A  child  who  is  legitimated  before 
the  child  reaches  age  16  under  the  laws 
of  the  child's  residence  or  domicile,  or 
under  the  laws  of  the  father's  residence 
or  domicile,  whether  inside  or  outside  of 
the  United  States,  if  such  legitimation 
takes  place  while  the  child  is  in  the  legal 
custody  of  the  legitimating  parent  or 
parents  at  the  time  of  such  legitimation; 

(iii)  An  illegitimate  child  if  the 
application  is  being  submitted  by  the 
child's  natural  mother;  or 

(iv)  A  child  who  is  adopted  before  the 
child  reaches  age  16  if  such  adoption 
takes  place  while  the  child  is  in  the  legal 
custody  of  the  adopting  parent  or 
parents  at  the  time  of  such  adoption. 

(2)  The  definition  of  child  does  not 
include: 

(i)  A  stepchild;  or 

(ii)  An  illegitimate  child,  except  as 
provided  in  paragraph  (b)(l)(iii)  of  this 
section,  even  if  the  child  is  recognized 
but  not  legitimated  by  the  father. 

(c)  Adopted  children  of  a  parent  who 
meets  the  criteria  of  section  319(b)(1)  of 
the  Act.  An  adopted  child  who  is  in  the 
United  States  at  the  time  of 
naturalization  is  also  exempt  from  the 
residence  requirements  of  §  316.2(a)(5] 
of  this  chapter  if  the  child's  adoptive 
citizen  parent: 

(1)  Meets  the  criteria  of  section 
319(b)(1)  of  the  Act; 

(2)  Applies  for  naturalization  of  the 
child  under  section  322(c)  of  the  Act; 
and 

(3)  Declares  before  the  Service  an 
intention  in  good  faith  to  take  up 
residence  within  the  United  States 
immediately  upon  termination  of 
employment  described  in  section 
319(b)(1)(B)  of  the  Act. 


§  322.3    Jurisdiction  for  filing  application. 

(a)  The  application  for  naturalization 
under  section  322(a)  of  the  Act  must  be 
filed  with  the  office  of  the  Service 
having  jurisdiction  over  the  place  of 
residence  of  the  child  and  the  child's 
citizen  parent. 

(b)  An  application  for  naturalization 
under  section  322(c)  of  the  Act  and 

S  322.2(c)  may  be  filed  in  any  office  of 
the  Service  without  regard  to  residence. 

§  322.4    Application  and  examination  on 
ttie  application. 

(a)  An  application  for  naturalization 
under  this  section  in  behalf  of  a  child 
shall  be  submitted  on  Form  N-400  by  the 
citizen  parent.  If  the  child  is  over  the  age 
of  fourteen.  Form  FD-258,  fingerprint 
card,  must  accompany  the  application. 

(b)  The  application  must  be 
accompanied  by  proof  of: 

(1)  The  child's  admission  for  lawful 
permanent  residence; 

(2)  The  applying  citizen  parent's 
United  States  citizenship;  and 

(3)  The  relationship  between  the  child 
and  applying  citizen  parent. 

(c)  In  the  case  of  an  applicant  under 
section  322(c)  of  the  Act,  the  citizen 
parent  shall  also  submit  a  staten^ent  of 
intent  containing  the  following 
information  about  the  citizen  parent's 
employment  and  the  child's  intentions 
following  naturalization: 

(1)  The  name  of  the  employer  and 
either  the  nature  of  the  employer's 
business,  or  the  ministerial,  religious,  or 
missionary  activity  in  which  the 
employer  is  engaged: 

(2)  Whether  the  employing  entity  is 
owned  in  whole  or  in  part  by  United 
States  interests; 

(3)  Whether  the  employing  entity  is 
engaged  in  whole  or  in  part  in  the 
development  of  the  foreign  trade  and 
commerce  of  the  United  States; 

(4)  The  nature  of  the  activity  in  which 
the  citizen  parent  is  engaged; 

(5)  The  anticipated  period  of 
employment  abroad; 

(6)  The  child's  intention  to  reside 
abroad  with  the  citizen  parent:  and 

(7)  Whether  the  citizen  parent  intends 
to  take  up  residence  within  the  United 
States  immediately  upon  the  termination 
of  such  employment  abroad  of  the 
citizen  parent. 

(d)  In  the  case  of  a  citizen  parent 
whose  employment  abroad  is  in 
connection  with  his  or  her  membership 
in  the  Armed  Forces  of  the  United 
States,  a  properly  executed  DD  Form 
1278  will  satisfy  the  requirements  of 
paragraph  (c)  of  this  section. 

(e)  The  child  and  the  citizen  parent 
must  both  appear  at  the  examination  on 
the  application. 


§322.S    Oatti  of  Allegiance. 

(a)  A  child,  as  defined  in  §  322.2(b), 
must  take  the  oath  of  allegiance  in 
compliance  with  part  337  of  this  chapter, 
if  the  child  is  capable  of  understanding 
the  meaning  of  the  oath. 

(b)  If  the  child  is  not  exempt  from  the 
requirement  to  take  the  oath  of 
allegiance,  the  citizen  parent  must  be 
present  at  the  oath  taking  ceremony, 
unless  such  parent  has  been  excused  for 
good  cause. 

PART  324— SPECIAL  CLASSES  OF 
PERSONS  WHO  MAY  BE 
NATURALIZED:  WOMEN  WHO  HAVE 
LOST  UNITED  STATES  CITIZENSHIP 
BY  MARRIAGE  AND  FORMER 
CITIZENS  WHOSE  NATURALIZATION 
IS  AUTHORIZED  BY  PRIVATE  LAW 

23.  The  title  of  part  324  is  revised  as 
set  forth  above. 

24.  The  authority  citation  for  part  324 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1435, 1443, 1448, 
1101  note. 

25.  A  new  section  324.1  is  added  to 
read  as  follows: 

§  324.1    Definitions. 

As  used  in  this  part 
Oath  means  the  Oath  of  Allegiance  as 
prescribed  in  section  337  of  the  Act. 

§§  324.11,  324.12.  324.13,  and  324.14 
[Redesignated  as  §§  321.2. 324.3. 324.4  and 
324.5] 

26.  Sections  324.11,  324.12,  324.13,  and 
324.14  are  redesignated  as  §§  324.2, 
324.3,  324.4,  and  324.5,  respectively. 

27.  Newly  redesignated  §§  324.2  and 
324.3  are  revised  to  read  as  follows: 

§  324.2    Former  citizen  at  birth  or  by 
naturalization. 

(a)  Eligibility.  To  be  eligible  for 
naturalization  under  section  324(a)  of 
the  Act,  an  applicant  must  establish  that 
she: 

(1)  Was  formerly  a  United  States 
citizen; 

(2)  Lost  or  may  have  lost  United 
States  citizenship: 

(i)  Prior  to  September  22, 1922,  by 
marriage  to  an  alien,  or  by  the  loss  of 
United  States  citizenship  of  the 
applicant's  spouse;  or 

(ii)  On  or  after  September  22, 1922,  by 
marriage  before  March  3, 1931  to  an 
alien  ineligible  to  citizenship; 

(3)  Did  not  acquire  any  other 
nationality  by  affirmative  act  other  than 
by  marriage; 

(4)  Either 

(i)  Has  resided  in  the  United  States 
continuously  since  the  date  of  the 
marriage  referred  to  in  paragraph  (a)(2) 
of  this  section;  or 


L 


'ederal  Register  /  Vol.  56,  No.  194  /  Monday.  October  7.  1991  /  Rules  and  Regulations         56491 


(ii)  Has  been  lawfully  admitted  for 
permanent  residence  prior  to  tiling  an 
application  for  naturalization; 

(5]  Has  been  and  is  a  person  of  good 
moral  character,  attached  to  the 
principles  of  the  Constitution  of  the 
United  States,  and  favorably  disposed 
toward  the  good  order  and  happiness  of 
the  United  States,  for  the  period  of  not 
less  than  five  years  immediately 
preceding  the  examination  on  the 
application  for  naturalization  up  to  the 
time  of  admission  to  citizenship;  and 

(6)  CompUes  with  all  other 
requirements  for  naturalization  as 
provided  in  part  316  of  this  chapter, 
except  that: 

(i)  The  applicant  is  not  required  to 
satisfy  the  residence  requirements  under 
§  316.2(a)(3)  through  (a)(6)  of  this 
chapter  and, 

(ii)  The  applicant  need  not  set  forth  an 
intention  to  reside  permanently  within 
the  United  States. 

(b)  Application.  An  applicant  for 
naturalization  under  this  section  must 
submit  an  application  on  Form  N-4(X),  as 
required  by  |  316.4  of  this  chapter.  The 
application  must  be  accompanied  by  a 
statement  describing  the  applicant's 
eligibility  as  provided  in  paragraph  (a) 
of  this  section  as  well  as  any  available 
documentation  to  establish  those  facts. 
An  application  under  this  section  shall 
be  filed  with  the  Service  office  having 
jurisdiction  over  the  place  of  residence 
of  the  applicant 

§  324.3    Women,  eftlnns  of  th«  United 
States  at  blrtti,  who  lost  or  are  t>elieve<l  to 
have  lost  citizenship  by  marriage  and 
wtiose  marriage  has  terminated. 

(a)  Eligibility.  To  be  eligible  for 
naturalization  under  section  324(c)  of 
the  Act,  an  applicant  must  establish: 

(1)  That  she  was  formerly  a  United 
States  citizen  by  birth; 

(2)  That  she  lost  or  may  have  lost  her 
United  States  citizenship: 

(i)  Prior  to  September  22, 1922,  by 
marriage  to  an  alien;  or 

(ii)  On  or  after  September  22, 1922,  by 
marriage  to  an  alien  ineligible  to 
citizenship  before  March  3, 1931; 

(3)  That  the  marriage  specified  in 
paragraph  (a)(2)  of  this  section 
terminated  subsequent  to  January  12, 
1941; 

(4)  That  she  did  not  acquire  any  other 
nationality  by  affirmative  act  other  than 
by  marriage;  and 

(5)  That  she  is  not  proscribed  from 
naturalization  under  section  313  of  the 
Act. 

(b)  Procedures — (1)  Application.  An 
applicant  eligible  for  naturalization 
pursuant  to  paragraph  (a)  of  this  section, 
who  desires  to  regain  citizenship 
pursuant  to  section  324(c)  of  the  Act 


shall  submit  without  fee,  an  Application 
for  Natiiralization,  form  N-400,  to  the 
office  of  the  Service  having  jurisdiction 
over  her  place  of  residence  as  evidence 
of  her  desire  to  take  the  oath. 

(2)  Oath  of  Allegiance.  The  district 
director  shall  review  the  applicant's 
submission,  and  shall  inform  the 
applicant  of  her  eligibility  under  section 
324(c)  of  the  Act  to  take  the  oath  in 
conformity  with  part  337  of  this  chapter. 
After  the  applicant  has  taken  the  oath, 
the  applicant  will  be  furnished  %vith  a 
copy  of  the  oath  by  the  clerk  of  the 
Court  or  the  Service,  as  appropriate, 
properly  certified,  for  which  a  fee  not 
exceeding  $5  may  be  charged.  The  oath 
may  also  be  taken  abroad  before  any 
diplomatic  or  consular  officer  of  the 
United  States,  in  accordance  with  such 
regulations  as  may  be  prescribed  by  the 
Secretary  of  State. 

§324.4    [Amended] 

28.  Newly  redesignated  \  324.4  is 
amended  by: 

a.  Removing,  in  the  first  sentence,  the 
phrase,  "of  allegiance  prescribed  by  part 
337". 

b.  Revising,  at  the  end  of  the  first 
sentence,  the  phrase  "on  or  after 
December  24, 1952"  to  read  "or  office  of 
the  Service  within  the  United  States": 

c.  Revising,  in  the  second  sentence, 
the  reference  to  "§  324.12"  to  read 

"5  324.4(b)  and  (c)": 

d.  Revising,  in  the  second  sentence, 
the  phrase  "demands  the  triplicate  copy' 
of  the  Form  N-408"  to  read  "requests  a 
copy  of  the  oath". 

§324^    [Amended] 

29.  Newly  redesignated  S  324.5  is 
amended  by: 

a.  Removing,  in  the  first  sentence,  the 
phrase  "prescribed  in  section  337  of  the 
Immigration  and  NationaUty  Act"; 

b.  Adding,  in  the  first  sentence,  the 
phrase  "or  office  of  the  Service  within 
the  United  States"  immediately 
following  the  phrase  "before  any 
naturalization  court"; 

c.  Revising,  at  the  end  of  the  first 
sentence,  the  phrase,  "a  preliminary 
application  on  Form  N-401"  to  read  "an 
application  on  Form  N-400.  without 
fee"; 

d.  Revising,  in  the  second  sentence, 
the  reference  to  Form  "N-408"  to  read 
"N-400"; 

e.  Removing,  in  the  second  sentence, 
the  phrase  "8  332a.l3  of; 

f.  Revising,  in  the  last  sentence,  the 
reference  to  "5  324.12"  to  read 

"5  324.5(c)";  and 

g.  Revising,  in  the  last  sentence,  the 
pilose,  "the  disposition  of  Form  N-408 
apply  equally"  to  read  "copies  of  the 
oath  will  apply". 


9324.15    [Removed] 

30.  Section  324.15  is  removed. 

31.  A  new  part  325  is  added  to  read  as 
follows: 

PART  325— NATIONALS  BUT  NOT 
CITIZENS  OF  THE  UNITED  STATES: 
RESIDENCE  WITHIN  OUTLYING 
POSSESSIONS 


[Reserved). 
Eligibility. 
Residence. 
Application;  documents. 


Sec. 

325.1 

325.2 

325.3 

325.4 

Authority:  8  U.S.C.  1103. 1436, 1443. 
§325.1    [Reserved] 

§325^    E»glt>INty. 

An  applicant  for  naturalization  under 
section  325  of  the  Act  who  owes 
permanent  allegiance  to  the  United 
States,  and  who  is  otherwise  qualified 
may  be  naturalized  if: 

(a)  The  applicant  becomes  a  resident 
of  any  State;  and 

(b)  The  applicant  complies  with  all  of 
the  applicable  requirements  in  parts  316 
or  319  of  this  chapter,  as  appropriate, 
except  as  modified  in  this  part 

§  325.3    Reeidence. 

(a)  For  purposes  of  applying  the 
residence  and  physical  presence 
requirements  in  parts  316  and  319  of  thi^ 
chapter,  except  as  they  relate  to  the 
required  three  months'  residence  in  a 
State  or  Service  district  residence  and 
physical  presence  in  an  outlying 
possession  of  the  United  States  will 
count  as  residence  and  physical 
presence  in  the  United  States. 

(b)  An  applicant  who  intends  to 
resume  residence  in  an  outlying 
possession  after  naturalization  will  be 
regarded  as  having  established  that  he 
or  she  intends  to  reside  permanently  in 
the  United  States. 

§  325.4    Application;  Documents. 

(a)  An  application  for  naturahzation 
under  this  part  shall  be  submitted  in 
compliance  with  S  316.4(a)  of  this 
chapter. 

(b)  The  applicant  shall  submit  with 
the  application: 

(1)  A  birth  certificate  or  other 
evidence  of  national  status; 

(2)  Proof  of  identity;  and 

(3)  Evidence  of  actual  residence  in  the 
State  or  Service  district  in  the  United 
States  where  the  apphcation  is  filed  for 
three  months  immediately  preceding  the 
filing  of  the  application,  or  immediately 
preceding  the  examination  on  the 
application  if  the  application  was  filed 
early  pursuant  to  section  334(a)  of  the 
Act  and  the  three  month  period  falls 
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within  the  required  period  of  residence 
under  section  316(a)  or  319(a]  of  the  Act. 

32.  Part  327  is  revised  to  read  as 
follows: 

PART  327— SPECIAL  CLASSES  OF 
PERSONS  WHO  MAY  BE 
NATURALIZED:  PERSONS  WHO  LOST 
UNITED  STATES  CITIZENSHIP 
THROUGH  SERVICE  IN  ARMED 
FORCES  OF  FOREIGN  COUNTRY 
DURING  WORLD  WAR  II 

Sec 

327.1  Eligibility. 

327.2  Procedure  for  naturalization. 
Authority:  B  U.S.C.  1103, 1438. 1443. 

§  327.1    Eligibility. 

To  be  eligible  for  naturalization  under 
section  327  of  the  Act,  an  applicant  must 
establish  that: 

(a)  The  applicant,  on  or  after 
September  1, 1939  and  on  or  before 
September  2, 1945: 

(1)  Served  in  the  military,  air  or  naval 
forces  of  any  country  at  war  with  a 
country  with  which  the  United  States 
was  at  war  after  December  7, 1941  and 
before  September  2, 1945;  or 

(2)  Took  an  oath  of  allegiance  or 
obligation  for  purposes  of  entering  or 
serving  in  the  military,  air,  or,  naval 
forces  of  any  country  at  war  with  a 
country  with  which  the  United  States 
was  at  war  after  December  7, 1941  and 
before  September  2, 1945; 

(b)  The  applicant  was  a  United  States 
citizen  at  the  time  of  the  service  or  oath 
specified  in  paragraph  (a)  of  this  section; 

(c)  The  applicant  lost  United  States 
citizenship  as  a  result  of  the  service  or 
oath  specified  in  paragraph  (a)  of  this 
section; 

(d)  The  applicant  has  been  lawfully 
admitted  for  permanent  residence  and 
intends  to  reside  permanently  in  the 
United  States; 

(e)  The  applicant  is,  and  has  been  for 
a  period  of  at  least  five  years 
immediately  preceding  taking  the  oath 
required  in  S  327.2(c),  a  person  of  good 
moral  character,  attached  to  the 
principles  of  the  Constitution  of  the 
United  States,  and  favorably  disposed 
toward  the  good  order  and  happiness  of 
the  United  States;  and 

(f)  The  applicant  has  complied  with 
all  other  requirements  for  naturalization 
as  provided  in  part  316  of  this  chapter, 
except  for  those  contained  in  §  316.2 
(a)(3)  through  (a)(6)  of  this  chapter. 

§  327.2    Procedure  for  naturaiization. 

(a)  Application.  An  applicant  who  is 
eligible  for  naturalization  pursuant  to 
section  327  of  the  Act  and  §  327.1  shall 
submit  an  Application  for 
Naturalization,  Form  N-400,  in 
accordance  with  §  316.4  of  this  chapter. 


to  the  Service  office  having  jurisdiction 
over  the  applicant's  place  of  residence. 
Such  application  must  be  accompanied 
by  a  statement  describing  the 
applicant's  eligibility  under  §  327.1  (a), 
(b),  and  (c)  and  any  available 
documentation  to  establish  those  facts. 

(b)  Oath  of  Allegiance.  Upon 
naturalization  of  the  applicant,  the 
district  director  shall  transmit  a  copy  of 
the  oath  of  allegiance  taken  by  the 
applicant  to  the  Department  of  State. 

33.  Part  328  is  revised  to  read  as 
follows: 

PART  328— SPECIAL  CLASSES  OF 
PERSONS  WHO  MAY  BE 
NATURALIZED:  PERSONS  WITH 
THREE  YEARS  SERVICE  IN  ARMED 
FORCES  OF  THE  UNITED  STATES 

Sec. 

328.1  Definitions. 

328.2  Eligibility. 

328.3  furisdiction. 

328.4  Application. 

Authority:  8  U.S.C.  1103, 1439, 1443. 

§328.1    Definitions. 

As  used  in  this  part: 

Honorable  service  means  only  that 
military  service  which  is  designated  as 
honorable  service  by  the  executive 
department  under  which  the  applicant 
performed  that  military  service.  Any 
service  that  is  designated  to  be  other 
than  honorable  will  not  qualify  under 
this  section. 

Service  in  the  Armed  Forces  of  the 
United  States  means: 

(1)  Active  or  reserve  service  in  the 
United  States  Army,  United  States 
Navy,  United  States  Marines,  United 
States  Air  Force,  or  United  States  Coast 
Guard;  or 

(2)  Service  in  a  National  Guard  unit 
during  such  time  as  the  unit  is  Federally 
recognized  as  a  reserve  component  of 
the  Armed  Forces  of  the  United  States. 

§328.2    EiigibUity. 

To  be  eligible  for  naturalization  under 
section  328(a)  of  the  Act,  an  applicant 
must  establish  that  the  applicant: 

(a)  Has  served  honorably  in  and,  if 
separated,  has  been  separated 
honorably  from,  the  Armed  Forces  of  the 
United  States; 

(b)  Has  served  under  paragraph  (a)  of 
this  section  for  a  period  of  three  or  more 
years,  whether  that  service  is 
continuous  or  discontinuous; 

(c)  Is  a  lawful  permanent  resident  of 
the  United  States  at  the  time  of  the 
examination  on  the  application; 

(d)  Has  been,  during  any  period 
within  five  years  preceding  the  filing  of 
the  application  for  naturalization,  or  the 
examination  on  the  application  if 
eligible  for  early  filing  under  section 


334(a)  of  the  Act,  and  continues  to  be,  of 
good  moral  character,  attached  to  the 
principles  of  the  Constitution  of  the 
United  States,  and  favorably  disposed 
toward  the  good  order  and  happiness  of 
the  United  States. 

(1)  An  applicant  is  presumed  to  satisfy 
the  requirements  of  this  paragraph 
during  periods  of  honorable  service 
under  paragraph  (a)  of  this  section. 

(2)  An  applicant  must  establish  that 
he  or  she  satisfies  the  requirements  of 
this  paragraph  from  the  date  of 
discharge  from  military  until  the  date  of 
admission  to  citizenship. 

(3)  An  applicant  whose  honorable 
service  is  discontinuous  must  also 
demonstrate  that  he  or  she  satisfies  the 
requirements  of  this  paragraph  for  those 
periods  of  time  when  that  applicant  is 
not  in  honorable  service. 

(e)  Has  complied  with  all  other 
requirements  for  naturalization  as 
provided  in  part  316  of  this  chapter, 
except  that: 

(1)  An  applicant  who  files  an 
application  for  naturalization  while  still 
in  honorable  service,  or  within  six 
months  after  termination  of  such 
service,  is  generally  not  required  to 
satisfy  the  residence  requirements  under 
§  316.2(a)(3)  through  (a)(6)  of  this 
chapter;  however,  if  the  applicant's 
military  service  is  discontinuous,  that 
applicant  must  establish,  for  periods 
between  honorable  service  during  the 
five  years  immediately  preceding  the 
date  of  filing  the  application,  or  the 
examination  on  the  application  if 
eligible  for  early  filing  under  section 
334(a)  of  the  Act,  that  he  or  she  resided 
in  the  United  States  and  in  the  State  or 
Service  district  in  the  United  States  in 
which  the  application  is  filed. 

(2)  An  applicant  who  files  an 
application  for  naturalization  more  than 
six-months  after  terminating  honorable 
service  must  satisfy  the  residence 
requirements  under  S  316.2(a)(3)  through 
(a)(6)  of  this  chapter.  However,  any 
honorable  service  by  the  applicant 
within  the  five  years  immediately 
preceding  the  date  of  filing  of  the 
application  shall  be  considered  as 
residence  within  the  United  States  for 
purposes  of  S  316.2(a)(3)  of  this  chapter. 

§328.3    Jurisdiction. 

An  application  filed  within  6  months 
after  discharge  may  be  filed  with  any 
office  of  the  Service  within  the  United 
States  regardless  of  place  of  residence 
of  the  applicant.  An  application  filed 
more  than  6  months  after  discharge  shall 
be  filed  with  the  Service  office  having 
jurisdiction  over  the  State  or  Service 
district  where  the  applicant  has  been 
residing  for  at  least  three  months 
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immediately  preceding  the  filing  of  the 
application,  or  immediately  preceding 
the  examination  on  the  application  if  the 
application  was  filed  early  pursuant  to 
section  334(a)  of  the  Act  and  the  three 
month  period  falls  within  the  required 
period  of  residence  under  section  316(a) 
or319(a)of  the  Act. 

§328.4    Application. 

An  applicant  for  naturalization  under 
this  part  must  submit  an  Application  for 
Naturalization.  Form  N-400,  as  provided 
in  §  316.4  of  this  chapter.  The 
application  must  be  accompanied  by 
Form  N-426.  Certificate  of  Mihtary  or 
Naval  Service;  and  Form  G-325B, 
Biographic  Form. 

PART  329->SPECiAL  CLASSES  OF 
PERSONS  WHO  MAY  BE 
NATURALIZED:  NATURALIZATION 
BASED  UPON  ACTIVE  DUTY  SERVICE 
IN  THE  UNITED  STATES  ARMED 
FORCES  DURING  SPECIFIED  PERIODS 
OF  HOSTILITIES 

34.  The  authority  citation  for  part  329 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1440. 1443. 

35.  Sections  329.1  and  329.2  are 
revised,  and  new  S§  329.3  through  329.4 
are  added  to  read  as  follows: 

§329.1    Deflnttlons. 

As  used  in  this  part: 

Honorable  service  and  separation 
means  service  and  separation  from 
service  which  the  executive  department 
under  which  the  applicant  served 
determines  to  be  honorable,  including: 

(1)  That  such  applicant  had  not  been 
separated  from  service  on  account  of 
alienage; 

(2)  That  such  applicant  was  not  a 
conscientious  objector  who  performed 
no  military,  air  or  naval  duty;  and 

(3)  That  such  applicant  did  not  refuse 
to  wear  a  military  uniform. 

Service  in  an  active  duty  status  in  the 
Armed  Forces  of  the  United  States 
means  active  service  in  the  following 
organizations: 

(1)  United  States  Army.  United  States 
Navy,  United  States  Marines,  United 
States  Air  Force,  United  States  Coast 
Guard;  or 

(2)  A  National  Guard  unit  during  such 
time  as  the  unit  is  Federally  recognized 
as  a  reserve  component  of  the  Armed 
Forces  of  the  United  States  and  that  unit 
is  called  for  active  duty. 

World  War  I  means  the  period 
beginning  on  April  6, 1917.  and  ending 
on  November  11. 1918. 


§329.2    Eligibility. 

To  be  eligible  for  naturalization  under 
section  329(a)  of  the  Act.  an  applicant 
must  establish  that  he  or  she: 

(a)  Has  served  honorably  in  an  active 
duty  status  in  the  Armed  Forces  of  the 
United  States  during: 

(1)  World  War  I; 

(2)  The  period  beginning  on 
September  1. 1939  and  ending  on 
December  31, 1946; 

(3)  The  period  beginning  on  June  25, 
1950  and  ending  on  July  1, 1955; 

(4)  The  period  beginning  on  February 
28, 1961  and  ending  on  October  15, 1978; 

(5)  The  period  beginning  on  October 
25. 1983  and  ending  on  November  2, 
1983.  for  active  service  conducted: 

(i)  On  the  Islands  of  Grenada. 
Carriacou,  Green  Hog.  and  those  islands 
adjacent  to  Grenada  in  the  Atlantic 
seaboard  where  such  service  was  in 
direct  support  of  the  military  operations 
in  Grenada;  or 

(ii)  In  the  air  space  above  Grenada;  or 

(iii)  In  the  seas  adjacent  to  Grenada 
where  military  operations  were 
conducted;  or 

(iv)  At  the  Grantly  Adams 
International  Airport  in  Barbados;  or 

(6)  Any  other  period  as  may  be 
designated  by  the  President  in  an 
Executive  Order  pursuant  to  section 
329(a)  of  the  Act; 

(b)  If  separated,  has  been  separated 
honorably  from  service  in  the  Armed 
Forces  of  the  United  States  under 
paragraph  (a)  of  this  section: 

(c)  Satisfies  the  permanent  residence 
requirement  in  one  of  the  following 
ways: 

(1)  Any  time  after  enlistment  or 
inductioti  into  the  Armed  Forces  of  the 
United  States,  the  applicant  was 
lawfully  admitted  to  the  United  States 
as  a  permanent  resident;  or 

(2)  At  the  time  of  enlistment  or 
induction,  the  applicant  was  physically 
present  in  the  geographical  territory  of 
the  United  States,  the  Canal  Zone. 
American  Samoa,  Midway  Island  (prior 
to  August  21, 1959).  or  Swain's  Island,  or 
in  the  ports,  harbors,  bays,  enclosed  sea 
areas,  or  the  three-mile  territorial  sea 
along  the  coasts  of  these  land  areas, 
whether  or  not  the  applicant  has  been 
lawfully  admitted  to  the  United  States 
as  a  permanent  resident; 

(d)  Has  been,  for  at  least  one  year 
prior  to  filing  the  application  for 
naturalization,  and  continues  to  be,  of 
good  moral  character,  attached  to  the 
principles  of  the  Constitution  of  the 
United  States,  and  favorably  disposed 
toward  the  good  order  and  happiness  of 
the  United  States:  and 

(e)  Has  complied  with  all  other 
requirements  for  naturalization  as 


provided  in  part  316  of  this  chapter, 
except  that: 

(1)  The  applicant  may  be  of  any  age; 

(2)  The  applicant  is  not  required  to 
satisfy  the  residence  requirements  under 
S  316.2  (a)(3)  through  (a)(6)  of  this 
chapter;  and 

(3)  The  applicant  may  be  naturalized 
even  if  an  outstanding  order  to  show 
cause  exists  under  part  242  of  this 
chapter. 

§329.3    Jurisdiction. 

Except  as  noted  in  §  329.5.  an 
application  under  this  part  may  be  filed 
in  any  office  of  the  Service  within  the 
United  States  regardless  of  the  place  of 
residence  of  the  applicant. 

§  329.4    Application  and  evidence. 

(a)  Application.  An  applicant  for 
naturalization  under  section  329  of  the 
Act  must  submit  an  Application  for 
Naturalization,  Form  N-400.  as  provided 
in  §  316.4  of  this  chapter.  The 
application  must  be  accompanied  by 
Form  N-426.  Certificate  of  Military  or 
Naval  Service,  in  triplicate,  and  Form  G- 
325B,  Biographic  Form. 

(b)  Evidence.  The  applicant's 
eligibility  for  naturalization  under 
S  329.2  (a),  (c)(1),  or  (c)(2)  shall  be 
established  only  by  the  certification  of 
the  executive  department  under  which 
the  applicant  served  or  is  serving. 

36.  Part  330  is  revised  to  read  as 
follows: 

PART  330— SPECIAL  CLASSES  OF 
PERSONS  WHO  MAY  BE 
NATURALIZED:  SEAMEN 

Sec. 

330.1  Eligibility. 

330.2  Application. 
Authority:  8  U.S.C.  1103, 1443. 

{330.1    Eligibility. 

To  be  eligible  for  naturalization  under 
section  330  of  the  Act,  an  applicant  must 
establish  that  he  or  she: 

(a)  Has  been  lawfully  admitted  as  a 
permanent  resident  of  the  United  States; 

(b)  Has  served  honorably  or  with 
good  conduct,  during  such  periods  of 
lawful  residence,  in  a  capacity  other 
than  as  a  member  of  the  Armed  Forces 
of  the  United  States,  on  board: 

(1)  A  vessel  operated  by  the  United 
States,  or  an  agency  thereof,  the  full 
legal  and  equitable  title  to  which  is  in 
the  United  States;  or 

(2)  A  vessel,  whose  home  port  is  the 
United  States,  and 

(i)  Which  is  registered  under  the  laws 
of  the  United  States;  or 

(ii)  The  full  legal  and  equitable  title  to 
which  is  in  a  citizen  of  the  United 
States,  or  a  corporation  organized  under 
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the  laws  of  any  of  the  several  States  of 
the  United  States; 

(c)  Served  in  the  capacity  speciBed  in 
paragraph  (b)  of  this  section  within  five 
years  immediately  preceding  the  date  on 
which  the  applicant  filed  the  application 
for  naturalization,  or  on  which  the  alien 
is  examined,  if  the  application  was  Tiled 
early  pursuant  to  section  334(a]  of  the 
Act. 

(d)  Has  been,  during  the  five  years 
preceding  the  filing  of  the  application  for 
naturalization,  or  the  examination  on 
the  application  if  the  application  was 
filed  early  under  section  334(a)  of  the 
Act,  and  continues  to  be,  of  good  moral 
character,  attached  to  the  principles  of 
the  Constitution  of  the  United  States, 
and  favorably  disposed  toward  the  good 
order  and  happiness  of  the  United 
States. 

(1)  An  applicant  is  presumed  to  satisfy 
the  requirements  of  tiiis  paragraph 
during  periods  of  service  in  accordance 
with  paragraphs  (b)  and  (c)  of  this 
section,  as  refiected  by  the  records  and 
certificates  submitted  by  the  apphcant 
under  §  330.2(b). 

(2)  An  applicant  must  demonstrate 
that  he  or  she  satisfies  the  requirements 
of  this  paragraph  for  those  required 
periods  when  that  applicant  did  not 
perform  service  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section; 
and 

(e)  Has  complied  with  all  other 
requirements  for  naturaIi2ation  as 
provided  in  part  316  of  this  chapter, 
except  that,  for  purposes  of  the 
residence  requirements  under 
paragraphs  $  318.2  (a)(3)  and  (a)(4)  of 
this  chapter,  service  satisfying  the 
conditions  of  this  section  shall  be 
considered  as  residence  and  physical 
presence  within  the  United  States. 

§330.2    Application. 

(a)  An  applicant  for  naturalization 
under  section  330  of  the  Act  must  submit 
an  Application  for  Naturalization.  Form 
N-400,  to  the  Service  office  exercising 
jurisdiction  over  the  apphcant's  actual 
residence  in  the  United  States.  For  the 
purpose  of  this  section,  the  term  "actual 
residence"  means  the  applicant's 
residence  and  abode  ashore  as  may 
have  been  established  during  the  period 
of  qualifying  service  as  a  seaman 
immediately  prior  to  the  filing  of  the 
application. 

(b)  An  applicant  under  this  part  must 
submit  authenticated  copies  of  the 
records  and  certificates  of  either: 

(1)  The  Executive  Department  or 
Agencies  having  custody  of  records 
reflecting  the  applicant's  service  on  a 
vessel  in  United  States  Government 
Service,  if  the  applicant  provided 
service  under  S  330.1(b)(1):  or 


(2)  The  masters  of  those  vessels 
maintaining  a  home  port  in  the  United 
States,  and  either  registered  under  the 
laws  of  the  United  States  or  owned  by 
United  States  citizens  or  corporations,  if 
the  applicant  provided  service  under 
S  330.1(b)(2). 

37.  Part  331  is  added  to  read  as 
follows: 

PART  331— ALIEN  ENEMIES; 
NATURALIZATION  UNDER  SPECIFIED 
CONDITIONS  AND  PROCEDURES 


331.1 
331.2 
331.3 
331.4 


Definitions. 
Eligibility. 
Investigation. 
Procedures. 


Authority:  8  U.S.C.  1103. 1443. 

§331.1    Definitions. 

As  used  in  this  part 

Alien  enemy  means  any  person  who 
is  a  native,  citizen,  subject  or  denizen  of 
any  country,  state  or  sovereignty  with 
which  the  United  States  is  at  war,  for  as 
long  as  the  United  States  remains  at 
war,  as  determined  by  proclamation  of 
the  President  or  resolution  of  Congress. 

Denizen  includes,  but  is  not  limited  to, 
any  person  who  has  been  admitted  to 
residence  and  is  entitled  to  certain 
rights  in  a  country  other  than  the  one  of 
the  person's  nationality.  A  person 
holding  a  status  in  another  country 
equivalent  to  that  of  a  lawful  permanent 
resident  in  the  United  States  would  be 
considered  to  be  a  denizen. 

§331.2    Eligibility. 

An  alien  enemy  may  be  naturalized  as 
a  citizen  of  the  United  States  under 
section  331  of  the  Act  if: 

(a)  The  ahen's  application  for 
natiiralization  is  pending  at  the 
beginning  of  the  state  of  war,  or  the 
Service  has  granted  the  alien  an 
exception  from  the  classification  as  an 
alien  enemy  after  conducting  an 
investigation  in  accordance  with  9  331.3; 

(b)  The  alien's  loyalty  to  the  United 
States  is  fully  established  upon 
investigation  by  the  Service  in 
accordance  with  §  331.3;  and 

(c)  The  ahen  is  otherwise  entitled  to 
admission  to  citizenship. 

§  331.3    investigation. 

The  Service  shall  conduct  a  full 
investigation  of  any  alien  enemy  whose 
application  for  naturalization  is  pending 
upon  declaration  of  war  or  at  any  time 
thereafter.  This  investigation  may  take 
place  either  prior  to  or  after  the 
examination  on  the  application.  This 
investigation  shall  encompass,  but  not 
be  limited  ta  the  applicant's  loyalty  to 
the  United  States  and  attachment  to  the 


country,  state,  or  sovereignty  with  which 
the  United  States  is  at  war. 

§  331.4    Procedures. 

(a)  Upon  determining  that  an 
applicant  for  naturalization  is  an  alien 
enemy,  the  Service  shall  notify  the 
applicant  in  writing  of  its  determination. 
Upon  service  of  this  notice  to  the 
applicant,  the  provisions  of  section 
336(b)  of  the  Act  will  no  longer  apply  to 
such  applicant,  until  that  applicant  is  no 
longer  classifiable  as  an  alien  enemy. 

(b)  Upon  completion  of  the 
investigation  described  in  §  331.3,  if  the 
Service  concludes  that  the  applicant's 
loyalty  and  attachment  to  the  United 
States  have  been  fully  estabhshed,  the 
application  may  be  granted. 

PART  332— NATURAUZATION 
ADMINISTRATION 

38.  The  heading  for  part  332  is  revised 
as  set  forth  above. 

39.  The  authority  citation  for  part  332 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1443, 1447. 

§§  332.1 1  and  33^13    [Redesignated  as 
§§  335.2  and  336.3]. 

40.  Sections  332.11  and  332.13  are 
redesignated  as  §9  335.2  and  335.3, 
respectively. 

9332d.1    [Redesignated  as  §332.11. 

41.  Section  332d.l  is  redesignated  as 
9  332.1,  and  is  revised  to  read  as 
follows: 

§  332.1    Designation  of  service  employees 
to  administer  oattis  and  conduct 
examinations  and  hearings. 

(a)  Examinations.  All  immigration 
examiners  are  hereby  designated  to 
conduct  the  examination  for 
naturalization  required  under  section 
335  of  the  Act.  A  district  director  may 
also  designate  other  officers  of  the 
Service,  who  are  classified  at  grade 
levels  equal  to  or  higher  than  the  grade 
of  the  immigration  examiners,  to 
conduct  the  examination  under  section 
335  of  the  Act,  provided  that  each  officer 
so  designated  has  received  appropriate 
training. 

(b)  Hearings.  Section  3i36  of  the  Act 
authorizes  inunigration  officers  to 
conduct  hearings  under  that  section.  A 
district  director  may  designate  the 
officers  who  are  designated  under 
paragraph  (a)  of  this  section  to  conduct 
hearings  under  section  336  of  the  Act. 

(c)  Depositions.  All  immigration 
officers  and  other  officers  or  employees 
of  the  Service  who  are  classified  at 
grade  levels  equal  to  or  higher  than  the 
grade  of  the  immigration  officers  are 
hereby  designated  to  take  depositions  in 
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matters  relating  to  the  administration  of 
naturalization  and  citizenship  laws. 

(d)  Oaths  and  affirmations.  All 
immigration  officers  and  other  officers 
or  employees  of  the  Service  who  are 
classified  at  grade  levels  equal  to  or 
'higher  than  the  grade  of  the  immigration 
officers  are  hereby  designated  to 
administer  oaths  or  affirmations  except 
for  the  oath  of  allegiance  as  provided  in 
§  337.2  of  this  chapter. 

§  332c.  1    ( Rtdetignated  as  §  332.2]. 

42.  Section  332c.I  is  redesignated  as 
§  332.2  and  is  amended,  by  revising  in 
the  third  sentence  the  word  "INS"  to 
read  "Service". 

§§  332b.  1 ,  332b.3,  and  332b.4    [  Removed  ]. 

43.  Sections  332b.l.  332b.3.  and  332b.4 
are  removed. 

44.  A  new  §  332.3  is  added  to  read  as 
follows:     1 1 

§  332.3    Instruction  and  training  in 
citizenship  responsibilities. 

(a)  Headquarters  and  the  field  offices 
of  the  Service  shall  cooperate  with 
appropriate  authorities  or  organizations 
in  the  community  to  establish  and 
maintain  classes  within,  or  under  the 
supervision  of,  the  public  schools,  for 
the  purpose  of  preparing  applicants  for 
naturalization  to  accept  the  duties  and 
responsibilities  of  citizenship.  Service 
officers  shall,  whenever  practical,  visit 
such  classes  or  otherwise  provide 
necessary  liaison  with  those  authorities 
or  organizations  that  are  providing  such 
educational  preparation. 

(b)  Citizenship  textbooks  and  other 
study  materials  are  intended  for  the  free 
use  of  applicants  for  naturalization  who 
are  enrolled  in  instructional  courses  in 
or  under  the  supervision  of  the  public 
schools  as  provided  in  paragraph  (a)  of 
this  section.  Such  textbooks  and  other 
study  materials  shall  be  distributed  by 
the  regional  offices  of  the  Service  to  the 
appropriate  representatives  of  the  public 
schools  upon  their  written  and  signed 
requests. 

(c)  Public  school  certificates  attesting 
to  the  attendance  and  progress  of 
enrollees  shall  be  given  favorable 
consideration  by  Service  officers  in 
determining  the  applicant's  overall 
knowledge  and  understanding  of  the 
fundamentals  of  the  history,  principles, 
and  form  of  government  of  the  United 
States,  and  the  applicant's  ability  to 
read,  write,  and  speak  the  English 
language. 

§  332b.5    [  Redesignated  as  {  332.4]. 

45.  Section  332b  5  is  redesignated  as 
S  332.4. 


§  332a.1, 332.11  and  332.12    [Redesignated 
§  332.5  (a),  (c),  and  (d)l. 

46.  A  new  §  332.5  is  added.  The  text  of 
§§  332a.l,  332a.ll  and  332a.l2  are 
redesignated  as  new  paragraphs  (a),  (c), 
and  (d)  of  new  §  332.5,  and  paragraph 
headings  are  added  to  read  as  follows: 

§  332.5    Official  forms  for  use  by  clerks  of 
court 

(a)  Official  forms  essential  to  exercise 
of  jurisdiction.  *  *  * 

(c)  Initial  application  for  official 
forms.  *  *  * 

(d)  Subsequent  application  for  use  of 
official  forms.  *  *  • 

§  332a.3    [  Redesignated  §  332.5(b)] 

47.  Section  332a.2  is  redesignated  as 
§  332.5(b).  and  is  revised  to  read  as 

follows: 

•        *        •        *        • 

(b)  Official  forms  prescribed  for  use 
of  clerks  of  naturalization  courts.  Clerks 
of  courts  shall  use  only  the  forms  listed 
in  S  499.1  of  this  chapter  in  the  exercise 
of  naturalization  jurisdiction. 


Parts  332a,  332b,  332c,  and  332d 
[Removed]. 

48.  Parts  332a,  332b,  332c.  and  332d 
are  removed. 

49.  Part  333  is  revised  to  read  as 
follows: 

PART  333— PHOTOGRAPHS 

Sec. 

333.1  Description  of  required  photographs. 

333.2  Attachment  of  photographs  to 
documents. 

Authority:  6  U.S.C.  1103, 1443. 

§  333. 1    Description  of  required 
ptiotograptts. 

(a)  Every  applicant  required  to  furnish 
photographs  of  himself  or  herself  under 
section  333  of  the  Act  and  this  chapter 
shall  submit  three  identical  color 
photographs  that  shall  have  a  glossy 
finish  and  shall  be  no  smaller  than  40 
mm  in  length  by  35  mm  in  width,  and  no 
larger  than  80  mm  in  length  by  60  mm  in 
width;  shall  be  unmounted  and  printed 
on  a  thin  paper;  shall  have  a  white 
background;  shall  clearly  show  a  three- 
quarter  profile  view  of  the  features  of 
the  applicant  with  head  bare  (unless  the 
applicant  is  wearing  a  headdress  as 
required  by  a  religious  order  of  which  he 
or  she  is  a  member),  with  the  distance 
from  the  top  of  the  head  to  point  of  chin 
approximately  30  mm;  and  shall  have 
been  taken  within  30  days  of  the  date 
they  are  furnished.  The  image  must  be  at 
least  26  mm  in  width.  Photographs  must 
be  in  natural  color. 

(b)  The  applicant,  except  in  the  case 
of  a  child  or  other  person  physically 


incapable  of  signing  his  or  her  name, 
shall  sign  each  copy  of  the  photograph 
on  the  front  of  the  photograph  with  his 
or  her  full  true  name,  in  such  manner  as 
not  to  obscure  the  features.  An  applicant 
unable  to  write  may  make  the  signature 
by  a  mark.  An  applicant  for 
naturalization  must  sign  the  photographs 
in  the  English  language,  unless  the 
applicant  is  exempt  from  the  English 
language  requirement  of  part  312  of  this 
chapter  and  is  unable  to  sign  in  English, 
in  which  case  the  photographs  may  be 
signed  in  any  language. 

(c)  (1)  If  a  child  is  unable  to  sign  his  or 
her  name,  the  photographs  must  be 
signed  by  a  parent  or  guardian,  the 
signature  reading  "(name  of  child)  by 
(name  of  parent  or  guardian)." 

(2)  If  an  adult  is  physically  unable  to 
sign  or  make  a  mark,  a  guardian  or  the 
Service  employee  conducting  the 
interview  will  sign  the  photographs  as 
provided  in  paragraph  (c)(1)  of  this 
section, 

(d)  The  photographs  must  be  signed 
when  submitted  with  an  application  if 
the  instructions  accompanying  the 
application  so  require.  If  signature  is  not 
required  by  the  instructions,  the 
photographs  are  to  be  submitted  without 
being  signed  and  shall  be  signed  at  such 
later  time  during  the  processing  of  the 
application  as  may  be  appropriate. 

S  333.2    Attachment  of  photographs  to 
documents. 

A  signed  photograph  of  the  applicant 
must  be  securely  and  permanently 
attached  to  each  certificate  of 
naturalization  or  citizenship,  to  each 
original  and  duplicate  declaration  of 
intention  issued  by  the  Service,  and  to 
each  replacement  copy  of  a  declaration 
of  intention,  certificate  of  naturalization, 
or  certificate  of  citizenship  issued  by  the 
Service.  If  a  seal  is  affixed  to  the 
document,  the  imprint  of  a  part  of  the 
seal  must  extend  over  the  lower  portion 
of  the  photograph  in  such  a  manner  as 
not  to  obscure  the  features  of  the 
applicant. 

PART  334— APPLICATION  FOR 
NATURALIZATION 

50.  The  heading  for  part  334  is  revised 
as  set  forth  above. 

51.  The  table  of  contents  and  the 
authority  citation  for  part  334  are 
revised  to  read  as  follows: 

334.1  Filing  of  application  for  naturalization. 

334.2  Application  for  naturalization. 

334.3  Oath  or  affirmation  on  application. 

334.4  Investigation  and  report  if  applicant  is 
sick  or  disabled. 

334.5  Amendment  of  application  for 
naturalization,  reopening  proceedings. 

334.6-334.10    [Reserved]. 
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334.11    Declaration  of  intention. 
334.12-334.1S    [Reservedl 

334.16  Amendment  of  petition  for 
naturalization. 

334.17  Transfer  of  petition  for 
naturalization. 

334.18  Withdrawal  of  petition  and  failure  to 
prosecute. 

Authority: «  VS.C.  1103, 1443. 

§  334J.  334.13, 334.15.  and  334.21 
[Removed] 

52.  Sections  334.3. 334.13.  334.15,  and 
334.21  are  removed. 

53.  Section  334.1  is  revised  to  read  as 
follows: 

§  334.1    ming  of  application  for 
naturalization. 

Any  person  who  is  an  applicant  under 
sections  316,  319.  322,  324,  325,  327,  328. 
329,  or  330  of  the  Act  and  the 
corresponding  parts  of  this  chapter,  may 
apply  for  naturalization  in  accordance 
with  the  procedures  prescribed  in  this 
chapter  at  the  Service  office  indicated  in 
the  appropriate  part  of  this  chapter. 

54.  Part  334  is  amended  by 

a.  Redesignating  S  334.2  as  9  334.3; 

b.  Redesignating  S  334.11  as  9  334.2; 
c  Redesignating  9  334.14  as  9  334.4; 

and 

d.  Revising  newly  redesignated 
9  9  334.2,  334.3  and  334.4  to  read  as 
follows: 

§334.2    Application  for  naturalization. 

(a)  An  applicant  may  file  an 

application  for  naturalization  by  filing  a 
completed  Form  N-400  signed  in  the 
applicant's  own  handwriting,  if 
physically  able  to  do  so,  and  by 
including  any  other  documents  required 
by  parts  316.  319,  322,  324.  325.  327,  328, 
329,  and  330  of  this  chapter,  as 
appropriate.  An  appUcation  prepared  for 
a  person  physically  unable  to  write  shall 
be  signed  by  the  preparer,  in  the  space'  ~' 
marked  "Preparer's  signature."  The 
applicant  shall  include  the  fee  as 
required  in  9  103.7  of  chapter  B  of  this 
title,  and  a  photocopy  of  the  appHcant's 
Alien  Registration  Card  (Form  1-551  or 
Form  1-151). 

(b)  An  application  for  naturalization 
may  be  filed  up  to  90  days  prior  to  the 
completion  of  the  required  period  of 
residence,  which  may  include  the  three- 
month  period  of  residence  required  to 
establish  jurisdiction  under  section 
316(a)  or  319(a)  of  the  Act. 

§  334.3    Oatti  or  affirmstion  on  applicatloa 

The  application  for  naturalization 
shall  be  executed  under  the  following 
oath  (or  affirmation):  "I  swear  (affirm) 
and  certify  under  penalty  of  penury 
under  the  laws  of  the  United  States  of 
America  that  1  know  that  the  contents  of 
this  application  for  naturalization 


subscribed  by  me.  and  the  evidence 
submitted  with  it.  are  true  and  correct  to 
the  best  of  my  knowledge  and  belief." 

1334.4    Invottigation  and  raport  If 
applicant  h  sick  or  disabtod. 

Whenever  it  appears  that  an  applicant 
for  naturalization  may  be  unable, 
because  of  sickness  or  other  disability, 
to  appear  for  the  initial  examination  on 
the  application  or  for  any  subsequent 
hearing,  the  district  director  shall  cause 
an  investigation  to  be  conducted  to 
determine  the  circumstances 
surrounding  the  sickness  or  disability. 
The  district  director  shall  determine, 
based  on  available  medical  evidence, 
whether  the  sickness  or  disabihty  is  of  a 
nature  which  so  incapacitates  the 
applicant  as  to  prevent  the  apphcant's 
appearance  at  a  Service  office  or  court 
having  jurisdiction  over  the  applicant's 
place  of  residence.  If  so,  the  district 
director  may  designate  another  place 
where  the  applicant  may  appear  for  the 
requisite  naturalization  proceedings. 

55.  Section  334.5  is  added  to  read  as 
follows: 

9  334.5    Amandment  of  applcatlon  for 
naturalization;  reopening  proceedings. 

(a)  Clerical  amendments — {IJ  By 
applicant  An  applicant  may  request 
that  the  application  for  naturalization  be 
amended  either  prior  to  or  subsequent  to 
the  administration  of  the  oath  of 
allegiance. 

(2)  By  Service.  The  Service  may 
amend,  at  any  time,  an  application  for 
naturalization  when  in  receipt  of 
information  that  clearly  indicates  that  a 
clerical  error  has  occurred. 

(3)  Amendment  procedure.  Any 
amendment  will  be  limited  to  the 
correction  of  clerical  errors  arising  from 
oversight  or  omission.  If  the  amendment 
is  approved,  the  amended  application 
shall  be  filed  with  the  original 
application  for  naturalization. 

(b)  Substantive  amendments.  Any 
substantive  amendments  which  affect 
the  jurisdiction  or  the  decision  on  the 
merits  of  the  application  will  not  be 
authorized.  When  the  Service  is  in 
receipt  of  any  information  that  would 
indicate  that  an  application  for 
naturalization  should  not  have  been 
granted  on  the  merits,  the  Service  may 
institute  proceedings  to  reopen  the 
application  before  admission  to 
citizenship,  or  to  revoke  the 
naturalization  of  a  person  who  has  been 
admitted  to  citizenship,  in  accordance 
with  section  340  of  the  Act  and  9  335.5 
of  this  chapter. 

99  334.6—334.10    [RmwvwI) 

56.  Sections  334.6-334.10  are  reserved. 


9334a.1    [RMlMignat«da*9334.11]. 

57.  Section  334a.l  is  redesignated  as 
9  334.11.  and  is  revised  to  read  as 
follows: 

9334.11    Declaration  of  brtsntlen. 

Any  person  who  is  a  lawful  ^ 

permanent  resident  over  18  years  of  age 
may  file  an  application  for  a  declaration 
of  intention  to  become  a  citizen  of  the 
United  States.  Such  application,  with  the 
requisite  fee.  shall  be  filed  on  Form    N- 
300  with  the  district  director  of  the 
Service  office  having  jurisdiction  over 
the  apphcant's  place  of  residence.  The 
original  application  for  the  declaration 
of  intention  shall  be  retained  and  filed 
in  the  applicant's  Service  file.  The 
duplicate  copy  of  the  application  shall 
be  filed  in  chronological  order  in  the 
official  files  of  the  district  office.  The 
declaration  of  intention  shall  be 
delivered  to  the  applicant. 

§§334.12-334.15    [Rasarvad] 

58.  Sections  334.12  through  334.15  are 
reserved. 

§  334. 1 6    Amandment  of  petition  for 
naturallzatioa 

59.  Section  334.16  is  amended  by: 

a.  Revising  the  heading  as  set  forth 
above; 

b.  Adding  in  paragraph  (a],  in  the  first 
sentence,  the  phrase  "filed  prior  to 
October  1,  l9i91"  immediately  preceding 
the  phrase  ",  while  such",  and  by 
removing  the  phrase  "application  or" 
immediately  thereafter; 

c.  Removing,  in  paragraph  (a),  each 
reference  to  "or  application"  and  "or 
applicant"; 

d.  By  removing  in  paragraph  (b).  in  the 
paragraph  heading  and  in  the  first 
sentence,  the  phrase  "or  application". 

9334.17  [Amanded] 

60.  Section  334.17  is  amended  by 
adding,  in  paragraph  (a),  immediately 
following  the  phrase  "petition  for 
naturalization"  the  phrase  ",  filed  prior 
to  October  1. 1991.". 

9334.18  [Amended] 

61.  Section  334.18  is  amended  by: 

a.  Adding,  in  the  first  sentence  of 
paragraph  (a),  immediately  following  the 
phrase  "petition  for  naturalization"  the 
phrase  ".  filed  prior  to  October  1, 1991," 

b.  Removing,  in  the  first  sentence,  the 
phrase  "after  the  filing  thereof. 

PART  334a— {REMOVED] 

62.  Part  334a  is  removed. 

PART  335— EXAMINATION  ON 
APPLICATION  FOR  NATURALIZATION 

63.  The  heading  of  part  335  is  revised 
as  set  forth  above. 
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64.  The  table  of  contents  and  the 
authority  citation  for  part  335  are 
revised  to  read  as  follows: 

Sec. 

335.1  invettigation  of  applicant. 

335.2  Examination  of  applicant. 

335.3  Determination  on  application: 
continuance  of  examination. 

335.4  Use  of  record  of  examination. 

335.5  Receipt  of  derogatory  information 
after  grant. 

335.6-335.8    IReserved]. 

335.9  Tranafer  of  application. 

335.10  Withdrawal  of  application. 

335.11  Preliminary  examinations  on  petitions 
for  naturalization  filed  prior  to  October  1. 
1991. 

335.12  Recommendations  on  petitions  for 
naturalization  of  the  designated 
examiner  and  regional  administrator 
notice. 

335.13  Notice  of  recommendation  on 
petitions  for  naturalization  of  designated 
examiner. 

Authority:  6  U.S.C.  1103. 1443. 1447. 

65.  Part  335  is  further  amended  by: 

a.  Adding  a  new  S  335.1: 

b.  Revising  redesignated  §§  335.2  and 
335.3; 

c.  Adding  new  §  §  335.4  and  335.5; 

d.  Reserving  §§  335.6  through  335.8; 
and 

e.  Adding  new  §§  335.9  and  335.10,  to 
read  as  follows: 

§  335.1    Invtstlgation  of  applicant 

Subsequent  to  the  filing  of  an 
application  for  naturalization,  the 
Service  shall  conduct  an  investigation  of 
the  applicant.  The  investigation  shall 
consist,  at  a  minimum,  of  a  review  of  all 
pertinent  records,  police  department 
checks,  and  a  neighborhood 
investigation  in  the  vicinities  where  the 
applicant  has  resided  and  has  been 
employed,  or  engaged  in  business,  for  at 
least  the  five  years  immediately 
preceding  the  filing  of  the  application. 
The  district  director  may  waive  the 
neighborhood  investigation  of  the 
applicant  provided  for  in  this  paragraph. 

§  335.2    Examination  of  applicant 

(a)  General.  Subsequent  to  the  filing 
of  an  application  for  naturalization,  each 
applicant  shall  appear  in  person  before 
a  Service  officer  designated  to  conduct 
examinations  pursuant  to  §  332.1  of  this 
chapter.  The  examination  shall  be 
uniform  throughout  the  United  States 
and  shall  encompass  all  factors  relating 
to  the  applicant's  eligibility  for 
naturalization.  The  applicant  may 
request  the  presence  of  an  attorney  or 
representative  who  has  filed  an 
appearance  in  accordance  with  part  292 
of  chapter  B  of  this  title,  to  observe  the 
examination  and  make  notes  without 
otherwise  participating  in  the 
examination  procedure. 


(b)  Procedure.  Prior  to  the  beginning 
of  the  examination,  the  Service  officer 
shall  make  known  to  the  applicant  the 
official  capacity  in  which  the  officer  is 
conducting  the  examination.  The 
applicant  shall  be  questioned,  under 
oath  or  affirmation,  in  a  setting  apart 
fi  om  the  public.  Whenever  necessary, 
the  examining  officer  shall  correct 
written  answers  in  the  application  for 
naturalization  to  conform  to  the  oral 
statements  made  under  oath  or 
affirmation.  The  Service  officer  shall 
maintain,  for  the  record,  brief  notations 
of  the  examination  for  naturalization.  At 
a  minimum,  the  notations  shall  include  a 
record  of  the  test  administered  to  the 
applicant  on  English  literacy  and  basic 
knowledge  of  the  history  and 
government  of  the  United  States.  The 
Service  officer  may  have  a  stenographic, 
mechanical,  electronic,  or  videotaped 
transcript  made,  or  may  prepare  an 
affidavit  covering  the  testimony  of  the 
applicant.  The  questions  to  the  applicant 
shall  be  repeated  in  difl'erent  form  and 
elaborated,  if  necessary,  until  the  officer 
conducting  the  examination  is  satisfied 
that  the  applicant  either  fully 
understands  the  questions  or  is  unable 
to  understand  English.  The  applicant 
and  the  Service  shall  have  the  right  to 
present  such  oral  or  documentary 
evidence  and  to  conduct  such  cross- 
examination  as  may  be  required  for  a 
full  and  true  disclosure  of  the  facts. 

(c)  Witnesses.  Witnesses,  if  called, 
shall  be  questioned  to  discover  their 
own  credibility  and  competency,  as  well 
as  the  extent  of  their  personal 
knowledge  of  the  applicant  and  his  or 
her  qualifications  to  become  a 
naturalized  citizen. 

(1)  Issuance  of  subpoenas.  Subpoenas 
requiring  the  attendance  of  witnesses  or 
the  production  of  documentary 
evidence,  or  both,  may  be  issued  by  the 
examining  officer  upon  his  or  her  own 
volition,  or  upon  written  request  of  the 
applicant  or  his  or  her  attorney  or 
representative.  Such  written  request 
shall  specify,  as  nearly  as  possible,  the 
relevance,  materiality,  and  scope  of  the 
testimony  or  documentary  evidence 
sought  and  must  show  affirmatively  that 
the  testimony  or  documentary  evidence 
cannot  otherwise  be  produced. 

(2)  Service  of  subpoenas.  Subpoenas 
shall  be  issued  on  Form  1-138,  and  a 
record  shall  be  made'of  service.  The 
subpoena  may  be  served  by  any  person 
over  18  years  of  age,  not  a  party  to  the 
case,  designated  to  make  such  service 
by  the  district  director. 

(3)  Witness  fees.  Mileage  and  fees  for 
witnesses  subpoenaed  under  this 
section  shall  be  paid  by  the  party  at 
whose  instance  the  subpoena  is  issued, 
at  rates  allowed  and  under  conditiona 


prescribed  by  the  Service.  Before  issuing 
a  subpoena,  the  officer  may  require  the 
deposit  of  an  amount  adequate  to  cover 
the  fees  and  mileage  involved. 

(4)  Failure  to  appear  If  the  witness 
subpoenaed  neglects  or  refuses  to  testify 
or  to  produce  documentary  evidence  as 
directed  by  the  subpoena,  the  district 
director  shall  request  that  the  United 
States  Attorney  for  the  proper  district 
report  such  neglect  or  refusal  to  any 
District  Court  of  the  United  States,  and 
file  a  motion  in  such  court  for  an  order 
directing  the  witness  to  appear  and  to 
testify  and  produce  the  documentary 
evidence  described  in  the  subpoena. 

(5)  Extraterritorial  testimony.  The 
testimony  of  a  witness  may  be  taken 
outside  the  United  States.  The  witness's 
name  and  address  shall  be  sent  to  the 
Service  office  abroad  which  has 
jurisdiction  over  the  witness's  residence. 
The  of^cer  taking  the  statement  shall  be 
given  express  instructions  regarding  any 
aspect  of  the  case  which  may  require 
special  development  or  emphasis  during 
the  interrogation  of  the  witness. 

(d)  Record  of  examination.  At  the 
conclusion  of  the  examination,  all 
corrections  made  on  the  application 
form  and  all  supplemental  material  shall 
be  consecutively  numbered  and  listed  in 
the  space  provided  on  the  applicant's 
affidavit  contained  in  the  application 
form.  The  affidavit  must  then  be 
subscribed  and  sworn  to,  or  affirmed,  by 
the  applicant  and  signed  by  the  Service 
officer.  Evidence  received  by  the  officer 
shall  be  placed  into  the  record  for 
determination  of  the  case.  All 
documentary  or  written  evidence  shall 
be  properly  identified  and  introduced 
into  the  record  as  exhibits  by  number, 
unless  read  into  the  record.  A  deposition 
or  statement  taken  by  a  Service  officer 
during  the  initial  examination  or  any 
subsequent  examination  shall  be 
included  as  part  of  the  record  on  the 
application. 

(e)  Use  of  interpreter  If  the  use  of  an  " 
interpreter  is  authorized  pursuant  to 

S  312.4  of  this  chapter,  the  examining 
officer  shall  note  on  the  application  the 
use  and  identity  of  any  interpreter.  If  the 
Service  officer  is  proficient  in  the 
applicant's  native  language,  the  Service 
officer  may  conduct  the  examination  in 
that  language  with  the  consent  of  the 
applicant. 

§  335.3    Datarmtnation  on  appllcstion; 
contlnuanct  of  cxamlrtatton. 

(a)  The  Service  officer  shall  grant  the 
application  if  the  applicant  has  complied 
with  all  requirements  for  naturalization 
under  this  chapter.  A  decision  to  grant 
or  deny  the  application  shall  be  made  at 
the  time  of  the  initial  examination  or 
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within  120-day9  after  the  date  of  the 
initial  examination  of  the  applicant  for 
naturalization  under  §  335.2.  The 
applicant  shall  be  notified  that  the 
application  has  been  granted  or  denied 
and,  if  the  application  has  been  granted, 
of  the  procedures  to  be  followed  for  the 
administration  of  the  oath  of  allegiance 
pursuant  to  part  337  of  this  chapter. 

(b)  Rather  than  make  a  determination 
on  the  application,  the  Service  officer 
may  continue  the  initial  examination  on 
an  application  for  one  reexamination,  to 
afford  the  applicant  an  opportunity  to 
overcome  deficiencies  on  the 
application  that  may  arise  during  the 
examination.  The  officer  must  inform 
the  applicant  of  the  grounds  to  be 
overcome.  The  applicant  shall  not  be 
required  to  appear  for  a  reexamination 
earlier  than  60  days  after  the  first 
examination.  However,  the 
reexamination  on  the  continued  case 
shall  be  scheduled  within  the  120-day 
period  after  the  initial  examination, 
except  as  otherwise  provided  under 
§  312.5(b)  of  this  chapter.  If  the 
applicant  is  unable  to  overcome  the 
deficiencies  in  the  application,  the 
application  shall  be  denied  pursuant  to 
§  336.1  of  this  chapter. 

§  335.4    Use  of  record  of  examination. 
In  the  event  that  an  application  is 
denied,  the  record  of  the  examination  on 
the  application  for  naturalization, 
including  the  executed  and  corrected 
application  form  and  supplements, 
affidavits,  transcripts  of  testimony, 
documents,  and  other  evidence,  shall  be 
submitted  to  the  Service  officer 
designated  in  S  332.1  of  this  chapter  to 
conduct  hearings  on  denials  of 
applications  for  naturalization  in 
accordance  with  part  336  of  this  chapter. 
The  record  of  the  examination  shall  be 
used  for  examining  the  petitioner  and 
witnesses,  if  required  to  properly 
dispose  of  issues  raised  in  the  matter. 

§  335.5    Receipt  of  derogatory  Infonnation 
after  grant 

In  the  event  that  the  Service  receives 
derogatory  information  concerning  an 
applicant  whose  application  has  already 
been  granted  as  provided  in  9  335.3(a)  of 
this  chapter,  but  who  has  not  yet  taken 
the  oath  of  allegiance  as  provided  in 
part  337  of  this  chapter,  the  Service  shall 
remove  the  applicant's  name  from  any 
list  of  granted  applications  or  of 
applicants  scheduled  for  administration 
of  the  oath  of  allegiance,  until  such  time 
as  the  matter  can  be  resolved.  The 
Service  will  notify  the  applicant  of  the 
receipt  of  derogatory  information,  with  a 
motion  to  reopen  the  previously 
adjudicated  application,  giving  the 
applicant  15  days  to  respond.  If  the 


applicant  overcomes  the  derogatory 
information,  the  application  will  be 
granted  and  the  applicant  will  be 
scheduled  for  administration  of  the  oath 
of  allegiance.  Otherwise  the  motion  to 
reopen  will  be  granted  and  the 
application  will  be  denied  pursuant  to 
S  336.1  of  this  chapter. 

§§335.6-335.8    [Reserved] 

§  335.9    Transfer  of  application. 

(a)  Request  for  transfer  of  application. 
An  applicant  who,  after  filing  an 
application  for  naturalization,  changes 
residence,  or  plans  to  change  residence 
within  three  months,  may  request,  in 
writing,  that  a  pending  application  be 
transferred  from  the  current  Service 
office  to  the  Service  office  having 
jurisdiction  over  the  applicant's  new 
place  of  residence.  The  request  shall  be 
submitted  to  the  office  where  the 
application  was  originally  filed.  The 
request  shall  include  the  applicant's 
name,  alien  registration  number,  date  of 
birth,  complete  current  address 
including  name  of  the  county,  complete 
address  at  the  time  of  filing  the 
application,  reason  for  the  request  to 
transfer  the  application,  and  the  date  the 
applicant  moved  or  intends  to  move  to 
the  new  jurisdiction. 

(b)  Discretion  to  authorize  transfer. 
The  district  director  may  authorize  the 
transfer  of  an  application  for 
naturalization  after  such  application  has 
been  filed.  In  the  event  that  the  district 
director  does  not  consent  to  the  transfer 
of  the  application,  the  application  for 
naturalization  shall  be  adjudicated  on 
its  merits  by  the  Service  office  retaining 
jurisdiction,  and,  if  denied,  a  final  order 
will  be  issued. 

§  335.10    Wittidrawal  of  application. 

An  applicant  may  request,  in  writing, 
that  his  or  her  application,  filed  with  the 
Service,  be  withdrawn.  If  the  district 
director  consents  to  the  withdrawal,  the 
application  will  be  denied  without 
further  notice  to  the  applicant  and 
without  prejudice  to  any  future 
application.  The  withdrawal  by  the 
applicant  will  constitute  a  waiver  of  any 
review  pursuant  to  part  336  of  this 
chapter.  If  the  district  director  does  not 
consent  to  the  withdrawal,  the 
application  for  naturalization  shall  be 
adjudicated  on  its  merits. 
66.  Section  335.11  is  amended  by: 
a.  Revising  the  heading  and  paragraph 
(a)  to  read  as  follows: 

§  335.1 1     Preliminary  examinations  on 
petitions  for  naturalization  filed  prior  to 
October  1, 1991. 

(a)  When  held.  Continued  preliminary 
examinations  shall  be  held  on  petitions 
for  naturalization  filed  prior  to  October 


1. 1991  when  it  is  determined  that 
further  testimony  is  needed  for  the 
designated  examiner  to  prepare  a 
recommendation  to  the  court  consistent 
with  §  335.12.  The  examinations  shall  be 
open  to  the  public. 
*        *        •        «        * 

b.  Amending  paragraphs  (b)  through 
(g)  by  adding  after  the  word  "his"or 
"him"  at  each  occurrence  the  phrase  "or 
her";  and  adding  after  the  word  "he"  at 
each  occurrence  the  phrase  "or  she". 

c.  Removing  paragraph  (h). 

§335.12    Recommendations  on  petitions 
for  naturalization  of  ttie  designated 
examiner  and  regional  administrator; 
notice. 

67.  Section  335.12  is  amended  by: 

a.  Revising  the  heading  as  set  forth 
above; 

b.  Adding,  in  the  first  sentence,  after 
the  phrase  "preliminary  examination" 
the  phrase  "on  a  petition  for 
naturalization  filed  prior  to  October  1, 
1991"; 

c.  Revising  the  phrase  "regional 
commissioner"  to  read  "regional 
operations  liaison  officer"  at  each 
occurrence; 

d.  Adding,  in  the  second  sentence, 
after  the  word  "his"  the  phrase  "or  her"; 

e.  Adding,  in  the  fourth  sentence,  after 
the  word  "him"  the  phrase  "or  her";  and 

f.  Adding,  in  the  fifth  sentence,  after 
the  words  "he"  and  "him"  the  phrases 
"or  she"  and  "or  her",  respectively. 

§335.13    Notice  of  recommendation  on 
petitions  for  naturalization  of  designated 
examiner. 

68.  Section  335.13  is  amended  by: 

a.  Revising  the  heading  as  set  forth 
above; 

b.  Adding,  in  the  first  sentence  of 
paragraph  (a),  after  the  phrase  "denial 
of  the  petition"  the  phrase  "filed  prior  to 
October  1. 1991"; 

c.  Adding,  in  the  first  sentence  of 
paragraph  (b).  after  the  phrase  "granting 
of  the  petition"  the  phrase  "filed  prior  to 
October  1. 1991"; 

d.  Revising  the  phrase  "regional 
commissioner  to  read"  "regional 
administrator"  at  each  occurrence; 

e.  Adding,  in  paragraphs  (a),  (b),  and 
(c)  after  the  word  "his"  the  phrase  "or 
her"  at  each  occurrence;  and 

f.  Adding,  in  the  first  sentence  of 
paragraph  (d).  after  the  word  "he"  the 
phrase  "or  she". 

PARTS  33Sa  AND  335c— [REMOVED] 

69.  Parts  335a  and  335c  are  removed. 

70.  Part  336  is  revised  to  read  as 
follows: 


Il 
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PART  336— HEARINGS  ON  DENIALS 
OF  APPLICATIONS  FOR 
NATURALIZATION 

Sec. 

336.1  Denial  after  section  335  examination. 

336.2  Hearing  before  an  immigration  officer. 
336.3-336.8    [Reserved). 

336.9    Judicial  review  of  denial 

determinations  on  applications  for 
naturalization. 
Authority:  8  U.S.C.  1103. 1443, 1447, 1448. 

§  336.1    Denial  after  aection  335 
examlnatioa 

(a)  After  completing  all  examination 
procedureB  contained  in  part  335  of  this 
chapter  and  determining  to  deny  an 
application  for  naturaUzation,  the 
Service  shall  serve  a  written  notice  of 
denial  upon  an  applicant  for 
naturalization  no  later  than  120  days 
after  the  date  of  the  applicant's  first 
examination  on  the  application. 

(b)  A  notice  of  denial  shall  be 
prepared  in  a  written,  narrative  format, 
and  shall  recite,  in  clear  concise 
language,  the  pertinent  facts  upon  which 
the  determination  was  based,  the 
specific  legal  section  or  sections 
applicable  to  the  finding  of  ineligibility, 
and  the  conclusions  of  law  reached  by 
the  examining  officer  in  rendering  the 
decision.  Such  notice  of  denial  shall  also 
contain  a  specific  statement  of  the 
applicant's  right  either  to  accept  the 
determination  of  the  examining  officer, 
or  request  a  hearing  before  an 
immigration  officer. 

(c)  Service  of  the  notice  of  denial  may 
be  made  in  person  or  by  certified  mail  to 
the  applicant's  last  known  address,  or 
upon  the  attorney  or  representative  of 
record  as  provided  in  part  292  of  this 
chapter,  j  | 

§  336.2    Hearing  befcre  an  Immigration 
ofticer. 

(a)  The  applicant,  or  his  or  her 
authorized  representative,  may  request 

a  hearing  on  the  denial  of  the  applicant's 
application  for  naturaHzation  by  filing  a 
request  with  the  Service  within  thirty 
days  after  the  applicant  receives  the 
notice  of  denial  under  §  336.1. 

(b)  Upon  receipt  of  a  timely  request 
for  a  hearing,  the  Service  shall  schedule 
a  review  hearing  before  an  immigration 
officer,  within  a  reasonable  period  of 
time  not  to  exceed  180  days  from  the 
date  upon  which  the  appeal  is  filed.  The 
review  shall  be  with  an  officer  other 
than  the  officer  who  conducted  the 
original  examination  under  section  335 
of  the  Act  or  who  rendered  the  Service 
determination  upon  which  the  hearing  is 
based,  and  who  is  classified  at  a  grade 
level  equal  to  or  higher  than  the  grade  of 
the  examining  officer.  The  reviewing 
officer  shall  have  the  authority  and 


discretion  to  review  the  application  for 
naturalization,  to  examine  the  applicant, 
and  either  to  affirm  the  findings  and 
determination  of  the  original  examining 
officer  or  to  redetermine  the  original 
decision  of  the  Service  in  whole  or  in 
part.  The  reviewing  officer  shall  also 
have  the  discretion  to  review  any 
administrative  record  which  was 
created  as  part  of  the  examination 
procedures  as  well  as  Service  files  and 
reports.  He  or  she  may  receive  new 
evidence  or  take  such  additional 
testimony  as  may  be  deemed  relevant  to 
the  applicant's  eligibility  for 
naturalization.  Based  upon  the 
complexity  of  the  issues  to  be  reviewed 
or  determined,  and  upon  the  necessity  of 
conducting  further  examinations  with 
respect  to  essential  naturalization 
requirements,  such  as  literacy  or  civics 
knowledge,  the  reviewing  immigration 
officer  may.  in  his  or  her  discretion. 
conduct  a  full  de  novo  hearing  or  may 
utilize  a  less  formal  review  procedure, 
as  he  or  she  deems  reasonable  and  in 
the  interest  of  justice. 

§§336.3-336.8    [Reeerved] 

§  338.9    Judicial  review  of  denial 
determinations  on  appUcatlont  for 
naturalization. 

(a)  General.  The  provisions  in  part  310 
of  this  chapter  shall  provide  the  sole  and 
exclusive  procedures  for  requesting 
judicial  review  of  final  determinations 
on  applications  for  naturalization  made 
pursuant  to  section  336(a)  of  the  Act  and 
the  provisions  of  this  chapter  by  the 
Service  on  or  after  October  1. 1991. 

(b)  Filing  a  petition.  Under  these 
procedures  an  applicant  shall  file  a 
petition  for  review  in  the  United  States 
District  Court  having  jurisdiction  over 
his  or  her  place  of  residence,  in 
accordance  with  chapter  7  of  title  5. 
United  States  Code,  within  a  period  of 
not  more  than  120  days  after  the 
Service's  final  determination.  The 
petition  for  review  shall  be  brought 
against  the  Immigration  and 
Naturalization  Service,  and  service  of 
the  petition  for  review  shall  be  made 
upon  the  Attorney  General  of  the  United 
States,  and  upon  the  official  in  charge  of 
the  Service  office  where  the  hearing  was 
held  pursuant  to  S  336.2. 

(c)  Standard  of  review.  The  review 
will  be  de  novo,  and  the  court  will  make 
its  own  findings  of  fact  and  conclusions 
of  law.  The  court  may  also  conduct,  at 
the  request  of  the  petitioner,  a  hearing 
de  novo  on  the  application  for 
naturalization. 

(d)  Exhaustion  of  remedies.  A  Service 
determination  denying  an  ap'plication 
for  naturalization  under  section  335(a)  of 
the  Act  shall  not  be  subject  to  judicial 


review  until  the  applicant  has  exhausted 
those  administrative  remedies  available 
to  the  applicant  under  section  336  of  the 
Act.  Every  petition  for  judicial  review 
shall  state  whether  the  validity  of  the 
final  determination  to  deny  an 
application  for  naturalization  has  been 
upheld  in  any  prior  administrative 
proceeding  and,  if  so,  the  nature  and 
date  of  such  proceeding  and  the  forum 
in  which  such  proceeding  took  place. 

PART  337-OATH  OF  ALLEGIANCE 

71.  The  authority  citation  for  part  337 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1443, 1448. 

72.  Section  337.1  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Adding  at  the  end  of  paragraph  (b), 
the  sentence  "Any  reference  to  'oath  of 
allegiance'  in  this  chapter  is  understood 
to  mean  equally  'affirmation  of 
allegiance'  as  described  in  this 
paragraph." 

c.  Adding,  in  paragraph  (c)  after  the 
word  "his"  or  "him"  the  phrase  "or  her" 
at  each  occurrence. 

d.  Adding  a  new  paragraph  (d)  to  read 
as  follows: 

§337.1    Oatfi  of  Allegiance. 

(a)  Form  of  oath.  Except  as  otherwise 
provided  in  the  Act  and  after  receiving 
notice  from  the  district  director  that 
such  applicant  is  eligible  for 
naturalization  pursuant  to  S  335.3  of  this 
chapter,  an  applicant  for  naturalization 
shall,  before  being  admitted  to 
citizenship,  take  in  a  public  ceremony 
held  within  the  United  States  the 
following  oath  of  allegiance,  to  a  copy  of 
which  the  applicant  shall  affix  his  or  her 
signature: 

I  hereby  declare,  on  oath,  that  I  absolutely 
and  entirely  renounce  and  abjure  all 
allegiance  and  fidelity  to  any  foreign  prince, 
potentate,  state,  or  sovereignty,  of  whom  or 
which  I  have  heretofore  been  a  subject  or 
citizen:  that  I  will  support  and  defend  the 
Constitution  and  laws  of  the  United  States  of 
America  against  all  enemies,  foreign  and 
domestic:  that  I  will  bear  true  fai'h  and 
allegiance  to  the  same:  that  I  will  bear  arms 
on  behalf  of  the  United  States  when  required 
by  the  law:  that  I  will  perform  noncombatant 
service  in  the  Armed  Forces  of  the  United 
States  when  required  by  the  law;  that  I  will 
perform  work  of  national  importance  under 
civilian  direction  when  required  by  the  law; 
and  that  I  take  this  obligation  freely,  without 
any  mental  reservation  or  purpose  of  evasion: 
so  help  me  Cod. 

(b)  *  *  *  Any  reference  to  "oath  of 
allegiance"  in  this  chapter  is  understood 
to  mean  equally  "affirmation  of 
allegiance"  as  descrit>ed  in  this 
paragraph. 
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(d)  Renunciation  of  title  or  order  of 
nobility.  A  petitioner  or  applicant  for 
naturalization  who  has  borne  any 
hereditary  title  or  has  been  of  any  of  the 
orders  of  nobility  in  any  foreign  state 
shall,  in  addition  to  taking  the  oath  of 
allegiance  prescribed  in  paragraph  (a)  of 
this  section,  make  under  oath  or 
affirmation  in  public  an  express 
renunciation  of  such  title  or  order  of 
nobility,  in  the  following  form: 

(1)  I  further  renounce  the  title  of  (give 
title  or  titles)  which  I  have  heretofore 
held;  or 

(2)  I  further  renounce  the  order  of 
nobility  (give  the  order  of  nobility)  to 
which  I  have  heretofore  belonged. 

§337.2    (Redesignated  as  §337.9] 

73.  Section  337.2  is  redesignated  as 
§  337.9. 

74.  New  §  337.2  is  added  to  read  as 
follows: 

§  337.2    Oath  administered  by  ttie 
Immigration  and  Naturalization  Servica. 

(a)  Public  ceremony.  An  applicant  for 
naturalization  who  has  elected  to  have 
his  or  her  oath  of  allegiance 
administered  by  the  Service  shall 
appear  in  person  in  a  public  ceremony. 
Such  ceremony  shall  be  held  at  a  time 
and  place  designated  by  the  Service 
within  the  United  States  and  within  the 
jurisdiction  where  the  application  for 
naturalization  was  filed,  or  into  which 
the  application  for  naturalization  was 
transferred  pursuant  to  §  335.9  of  this 
chapter.  Such  ceremonies  shall  be 
conducted  at  regular  intervals,  but  in  all 
events  at  least  once  monthly.  Such 
ceremonies  shall  be  presented  in  such  a 
manner  as  to  preserve  the  dignity  and 
significance  of  the  occasion.  District 
directors  shall  assure  that  ceremonies 
conducted  in  their  districts,  inclusive  of 
those  held  by  subofTice  managers,  are  in 
keeping  with  the  Model  Plan  for 
Naturalization  Ceremonies. 
Organizations  traditionally  involved  in 
activities  surrounding  the  ceremony 
should  be  encouraged  to  participate  in 
Service-administered  ceremonies  by 
local  arrangement. 

(b)  Authority  to  administer  oath  of 
allegiance.  The  authority  of  the 
Attorney  General  to  administer  the  Oath 
of  Allegiance  shall  be  delegated  to  the 
following  officers  of  the  Service:  the 
Commissioner;  district  directors;  deputy 
district  directors,  officers-in-charge;  or 
persons  acting  in  behalf  of  such  officers 
due  to  their  absence  or  because  their 
positions  are  vacant.  In  exceptional 
cases  where  the  district  director  or 
officer-in-charge  determines  that  it  is 
appropriate  for  employees  of  a  different 
rank  to  conduct  ceremonies,  the  district 
director  or  officer-in-charge  may  make  a 


request  through  the  Commissioner  to  the 
Assistant  Commissioner,  Adjudications, 
for  permission  to  delegate  such 
authority.  The  request  shall  furnish  the 
reasons  for  seeking  exemption  from  the 
requirements  of  this  paragraph.  The 
Commissioner  may  delegate  such 
authority  to  such  other  officers  of  the 
Service  or  the  Department  of  Justice  as 
he  may  deem  appropriate. 

§  337.3    [Removed] 

75.  Section  337.3  is  removed. 

§  337. 1 1    [  Redesignated  as  §  337.3 1 

76.  Section  337.11  is  redesignated  as 
§  337.3,  and  is  revised  to  read  as 
follows: 

§  337.3    Oath  of  Allegiance  administered  to 
sick  and  disabled. 

Whenever  it  appears  that  an  applicant 
for  naturalization  may  be  unable, 
because  of  sickness  or  other  disability, 
to  take  the  oath  of  allegiance  in  a  public 
ceremony,  the  district  director  shall 
cause  an  investigation  to  be  conducted 
to  determine  the  circumstances 
surrounding  the  sickness  or  disability. 
The  district  director  shall  also  determine 
whether,  as  a  matter  of  discretion,  the 
oath  may  be  administered  at  another 
place  within  his  or  her  area  of 
jurisdiction  in  the  United  States.  The 
exercise  of  this  alternative  method  of 
administering  the  oath  shall  be  deemed 
appropriate  only  in  those  circumstances 
where  the  sickness  or  other  disability  so 
incapacitates  the  applicant  as  to  prevent 
him  or  her  from  appearing  at  a  public 
oath  administration  ceremony. 

77.  Section  337.4  is  revised  to  read  as 
follows: 

§  337.4    When  requests  for  change  of 
name  granted. 

When  the  court  has  granted  the 
petitioner's  change  of  name  request,  the 
petitioner  shall  subscribe  his  or  her  new 
name  to  the  written  oath  of  allegiance. 

§§337.5-337.7    [Reserved] 

78.  Sections  337.5  through  337.7  are 
reserved. 

79.  A  new  §  337.8  is  added  to  read  as 
follows: 

§  337.8    Oath  administered  by  the  courts. 

(a)  An  applicant  for  naturalization 
shall  notify  the  Service  at  the  time  of  the 
filing  of,  or  no  later  than  at  the 
examination  on,  the  application,  of  his 
or  her  election  to  have  the  oath  of 
allegiance  administered  in  an 
appropriate  court  having  jurisdiction 
over  the  applicant's  place  of  residence. 
In  order  to  assist  the  applicant  in 
making  an  informed  election,  the  Service 
shall  advise  the  candidate  for 
naturalization  of  the  upcoming 


administrative  and  court  oath 
ceremonies  at  which  the  applicant's 
naturalization  may  Le  scheduled  if  the 
applicant  is  found  eligible  for 
naturalization. 

(b)  In  those  instances  in  which  the 
applicant  has  elected  to  have  the  oath 
administered  in  a  court  ceremony,  the 
Service  shall  notify  both  the  applicant 
and  the  clerk  of  court,  in  writing,  that 
the  applicant  has  been  determined  by 
the  Attorney  General  to  be  eligible  for 
admission  to  United  States  citizenship 
upon  taking  the  requisite  oath  of 
allegiance  and  renunciation  in  a  public 
ceremony  to  be  scheduled  by  the  court. 

(c)  After  administering  the  oath  of 
allegiance,  the  clerk  of  court  shall  issue 
to  each  person  appearing  in  such 
ceremonies  a  document  evidencing  that 
such  an  oath  was  administered  in 
accordance  with  §  339.1  of  this  chapter 
and  shall  make  and  keep  on  file,  as  part 
of  the  court's  record  system,  evidence 
that  such  document  was  issued.  The 
document  prepared  by  the  clerk  shall 
not  constitute  proof  of  naturalization, 
and  such  document  shall  clearly  reflect 
on  its  face  the  ceremonial  nature  of  the 
oath-taking.  Such  document  shall  not  be 
considered  as  evidence  of  United  States 
citizenship. 

(d)  Within  thirty  days  after  the 
applicant  has  appeared  in  court  to  take 
the  oath,  the  clerk  of  the  court  that 
administered  the  oath  shall  forward  to 
the  Service  evidence  of  the  oath  having 
been  administered,  on  forms  prescribed 
for  such  purpose.  The  court  sjfiall  also 
advise  the  Service  of  any  change  of 
name,  or  other  judicial  relief  that  may 
have  been  granted  by  the  court  as  part 
of  the  oath  administration  proceeding, 
by  forwarding  a  certified  copy  of  the 
court  order  reflecting  the  exercise  of 
judicial  authority  in  the  matter. 

(e)  Upon  receipt  of  written 
confirmation  from  the  court  that  the 
oath  of  allegiance  has  been 
administered,  the  Service  shall  deliver 
to  the  applicant  within  a  reasonable 
period  thereafter,  a  Certificate  of 
Naturalization  in  accordance  with  part 
338  of  this  chapter.  The  presence  of  a 
Service  employee  at  the  judicial 
ceremony  to  assist  in  the  personal 
delivery  of  the  Certificate  of 
Naturalization  shall  not  relieve  the  clerk 
of  court  of  the  requirements  of 
paragraph  (d)  of  this  section. 

80.  Newly  redesignated  Jj  337.9  is 
revised  to  read  as  follows: 

§  337.9    Effective  date  of  naturalization, 
(a)  An  applicant  for  naturalization 
shall  be  deemed  a  citizen  of  the  United 
States  as  of  the  date  on  which  the 
applicant  takes  the  prescribed  oath  of 
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allegiance,  administered  either  by  the 
Service  in  an  administrative  ceremony 
or  in  a  ceremony  conducted  by  an 
appropriate  court  under  §  337.8. 

(b)  When  the  taking  of  the  oath  is 
waived  for  a  child  pursuant  to  part  322 
of  this  chapter,  the  child  shall  be 
deemed  a  citizen  of  the  United  States  as 
of  the  dale  upon  which  the  waiver  was 
granted  by  the  Service.  The  appearance 
of  the  child  and  the  child's  parent(s)  at 
an  oath  ceremony,  if  the  oath  is  waived 
under  this  paragraph,  is  not  required. 
Nothing  in  this  paragraph  is  to  be 
construed  as  preventing  the  appearance 
of  the  child  and  parent(s]  at  an  oath 
ceremony. 

PART  338— CERTIFICATE  OF 
NATURALIZATION 

81.  The  authority  citation  for  part  338 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1443. 

82.  New  §§  338.1  and  338.2  are  added 
to  read  as  follows: 

§  338.1    Execution  and  iMuanca  of 
certificate. 

(a)  Issuance.  When  an  applicant  for 
naturalization  has  taken  and  subscribed 
to  the  oath  of  allegiance  in  accordance 
with  §§  337.1,  337.2,  and  337.3  of  this 
chapter,  a  CertiHcate  of  Naturalization 
shall  be  issued  to  the  applicant  by  the 
Service.  When  the  oath  of  allegiance 
was  taken  before  a  Federal  or  State 
court  in  accordance  with  S  337.8  of  this 
chapter,  the  Certificate  shall  not  be 
issued  until  verification  of  the  date  and 
place  of  oathtaking  is  received  from  the 
court.  The  certificate  shall  be  signed  by 
the  applicant.  The  Commissioner's 
signature  shall  be  affixed  to  the 
certificate. 

(b)  Execution  of  certificate.  The 
certificate  shall  be  issued  to  the 
applicant  in  his  or  her  true,  full,  and 
correct  name  as  it  exists  at  the  time  of 
the  administration  of  the  oath  of 
allegiance.  The  certificate  shall  show, 
under  "former  nationality,"  the  name  of 
the  applicant's  last  country  of 
citizenship,  as  shown  in  the  application 
and  Service  records,  even  though  the 
applicant  may  be  stateless  at  the  time  of 
admission  to  citizenship.  Photographs 
shall  be  affixed  to  the  certificate  in  the 
manner  provided  by  part  333  of  this 
chapter.  The  original  certificate  shall  be 
delivered  to  the  applicant  in  person  or 
by  certified  mail. 

§  338.2  Execution  In  case  name  Is  changed. 

Whenever  the  name  of  an  applicant 
has  been  changed  by  order  of  a  court  as 
a  part  of  a  naturalization,  the  clerk  of 
court,  or  his  or  her  authorized  deputy, 
shall  forward  a  copy  of  the  order 


changing  the  applicant's  name  with  the 
notifications  required  by  part  339  of  this 
chapter.  The  Certificate  of 
Naturalization  will  be  issued  to  the 
applicant  in  the  name  as  changed. 

§§  338. 1 4  through  338. 16    [Redesignated 
as  §§  338.3  through  338.5] 

83.  Sections  338.14  through  338.16  are 
redesignated  as  §§  338.3  through  338.5, 
and  are  revised  to  read  as  follows: 

§  338.3    Delivery  of  certificates. 

No  Certificate  of  Naturalization  will 
be  delivered  in  any  case  in  which  the 
naturalized  person  has  not  surrendered 
his  or  her  alien  registration  receipt  card 
to  the  Service.  Upon  a  finding  that  the 
card  is  destroyed  or  otherwise 
unavailable,  the  district  director  may 
waive  the  surrender  of  the  card  and  the 
Certificate  of  Naturalization  shall  then 
be  delivered  to  the  naturalized  person. 

§  338.4    Signing  of  certificate. 

If  a  child  who  has  been  admitted  to 
citizenship  under  section  322  of  the  Act 
is  unable  to  sign  his  or  her  name,  the 
Certificate  of  Naturalization  must  be 
signed  by  the  citizen  parent  who 
submitted  the  apphcation  for  the  child. 
The  signature  will  read  "(name  of 
naturalized  child)  by  (signature  of 
parent)".  A  naturalized  person  whose 
application  was  signed  in  a  foreign 
language  may  sign  the  certificate  of 
naturalization  in  the  same  manner. 

§  338.5    Correction  of  certificates. 

(a)  Whenever  a  Certificate  of 
Naturalization  has  been  delivered  which 
does  not  conform  to  the  facts  shown  on 
the  application  for  naturalization,  or  a 
clerical  error  was  made  in  preparing  the 
certificate,  an  application  for  issuance  of 
a  corrected  certificate,  Form  N-565, 
without  fee,  may  be  filed  by  the 
naturalized  person.  The  application 
shall  be  filed  at  the  Service  office  having 
jurisdiction  over  the  place  of  residence 
of  the  applicant. 

(b)  If  the  certificate  was  originally 
issued  by  a  clerk  of  court  under  a  prior 
statute  and  the  district  director  finds 
that  a  correction  is  justified  and  can  be 
made  without  mutilating  the  certificate, 
he  or  she  shall  authorize  the  clerk  of  the 
issuing  court,  or  his  or  her  authorized 
deputy,  on  Form  N-459.  in  duplicate,  to 
make  the  necessary  correction  and  to 
place  a  dated  endorsement  on  the 
reverse  of  the  certificate,  over  the  clerk's 
or  deputy's  signature  and  the  seal  of  the 
court,  explaining  the  correction.  The 
authorization  shall  be  filed  with  the 
naturalization  record  of  the  court,  the 
corrected  certificate  shall  be  returned  to 
the  naturalized  person,  and  the 
duplicate  Form  N-459  shall  be  endorsed 


to  show  the  date  and  nature  of  the 
correction  and  endorsement  made,  and 
then  returned  to  the  district  director.  No 
fee  shall  be  charged  the  naturalized 
person  for-the  correction.  The  district 
director  shall  forward  the  duplicate 
endorsed  authorization  to  the  official 
Service  file. 

(c)  If  the  certificate  was  originally 
issued  by  the  Service,  and  the  district 
director  finds  that  a  correction  was 
justified,  the  necessary  correction  shall 
be  made  to  the  certificate  and  a  dated 
endorsement  made  on  the  reverse  of  the 
certificate,  over  the  signature  of  the 
district  director  and  the  seal  of  the 
Department  of  Justice.  A  notation 
regarding  the  correction  shall  be  placed 
on  the  Form  N-565  which  shall  be 
forwarded  to  the  Service  file. 

(d)  When  a  correction  made  pursuant 
to  paragraph  (b)  or  (c)  of  this  section 
would  or  does  result  in  mutilation  of  a 
certificate,  the  district  director  shall 
issue  a  replacement  certificate  on  Form 
N-570  and  the  surrendered  certificate 
shall  be  destroyed. 

(e)  The  correction  will  not  be  deemed 
to  be  justified  where  the  naturalized 
person  later  alleges  that  the  name  or 
date  of  birth  which  the  applicant  stated 
to  be  his  or  her  correct  name  or  date  of 
birth  at  the  time  of  naturalization  was 
not  in  fact  his  or  her  name  or  date  of 
birth  at  the  time  of  the  naturalization. 

§§338.8-338.10    [Reswved] 

84.  Sections  338.6  through  338.10  are 
reserved. 

85.  Section  338.11  is  amended  by 
revising  the  heading  and  the  first 
sentence  of  paragraph  (a)  to  read  as 
follows: 

§  338.1 1    Execution  and  Issuance  of 
Certificate  of  Naturalization  by  cierfc  of 
court 

(a)  When  a  petitioner  for 
naturalization,  whose  petition  for 
naturalization  was  filed  prior  to  October 
1, 1991.  has  taken  and  subscribed  to  the 
oath  of  allegiance,  and  a  final  order  of 
citizenship  has  been  signed  by  the  court, 
a  certificate  of  naturalization  shall  be 
issued  in  duplicate  by  the  clerk  of  court 
on  Form  N-550  (rev.  11-1-87)  or  N-550C. 


86.  Section  338.12  is  amended  by 
revising  the  heading  and  the  first 
sentence  to  read  as  follows: 

§338.12    Endorsement  l>y  cterk  of  court  in 
case  name  is  ctianged. 

Whenever  the  name  of  a  petitioner, 
whose  petition  for  naturalization  was 
filed  prior  to  October  1. 1991,  has  been 
changed  by  order  of  a  court  as  part  of  a 
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naturalization,  the  clerk  of  court  or  his 
or  her  authorized  deputy  shall  make  the 
following  endorsement  on  the  front  of 
the  original  and  duplicate  certificate  of 
naturalization:  "Name  changed  by 

decree  of  court  from ,  as  part  of 

the  naturalization."  inserting  in  full  the 

original  name  of  the  petitioner.  *  *  * 

***** 

87.  Section  338.13  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

§338.13    Spoiled  certificate. 

*  *  *  This  section  applies  to 
certificates  prepared  by  the  clerk  of 
court  pursuant  to  §  338.11. 

PART  33»— FUNCTIONS  AND  DUTIES 
OF  CLERKS  OF  COURT  REGARDING 
NATURALIZATION  PROCEEDINGS 

88.  The  heading  of  part  339  is  revised 
as  set  forth  above. 

89.  The  authority  citation  for  part  339 
is  revised  to  read  as  follows: 

Aatliority:  8  U.S.C.  1103. 1443. 1448. 

90.  Sections  339.1  and  339.2  are 
revised  to  read  as  follows: 

§  339. 1     Administration  of  oatt>  of 
alegiance  to  applicants  for  naturalization. 

It  shall  be  the  duty  of  a  judge  of  a 
court  that  administers  an  oath  of 
allegiance  to  insure  that  such  oath  is 
administered  to  each  applicant  for 
naturalization  who  has  chosen  to  appear 
before  the  court.  The  clerk  of  court  shall 
issue  to  each  person  to  whom  such  an 
oath  is  administered  a  written 
notification  verifying  that  such  an  oath 
has  been  administered.  The  written 
notification  shall  include  the  applicant's 
correct  name,  record  of  any  name 
change,  date  of  the  administration  of  the 
oath,  and  the  applicant's  alien 
registration  number. 

§  339.2    Monthly  reports. 

[a]  Administration  of  oath  of 
allegiance.  The  clerk  of  court  shall 
submit  to  the  Service  office  having 
administrative  jurisdiction  over  the 
place  in  which  the  court  is  located,  a 
monthly  report  of  all  applicants  who 
have  had  the  oath  of  allegiance 
administered  by  that  court.  The  report 
shall  include  each  applicant's  name, 
change  of  name,  alien  registration 
number,  and  date  of  the  administration 
of  the  oath.  The  report  shall  be 
submitted  within  30  days  after  the  close 
of  the  month  in  which  the  oath  was 
administered. 

(b)  Petitions  filed  for  de  novo 
hearings.  The  clerk  of  court  shall  submit 
to  the  district  director  having 
administrative  jurisdiction  over  the 
place  in  which  the  court  is  located,  a 


monthly  report  of  all  persons  who  have 
filed  de  novo  review  petitions  before  the 
court.  The  report  shall  include  each 
petitioner's  name,  alien  registration 
number,  date  of  filing  of  the  petition  for 
a  de  novo  review,  and,  once  an  order 
has  been  entered,  the  disposition. 

(c)  Reports  relating  to  petitions  filed 
prior  to  October  1, 1991.  The  clerks  of 
court  shall,  on  the  first  day  of  each 
month,  submit  to  the  district  director  or 
officer  in  charge  having  administrative 
jurisdiction  over  the  place  in  which  the 
court  is  located,  a  report  on  Form  N-4,  in 
duplicate,  listing  all  certificates  of 
naturalization  issued  or  spoiled 
pursuant  to  S  338.11  of  this  chapter 
during  the  preceding  month  in 
accordance  with  the  instructions 
contained  in  Form  N-4.  The  report  shall 
be  accompanied  by  all  duplicates  of 
certificates  of  naturalization  with  stubs 
intact. 

91.  Section  339.5  is  revised  to  read  as 
follows: 

§  339.5    Recordkeeping. 

The  maintenance  of  records  and 
submission  of  reports  under  this  chapter 
may  be  accomplished  by  either 
electronic  or  paper  means. 

PART  340— REVOCATION  OF 
NATURALIZATION 

92.  The  authority  citation  for  part  340 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1443. 

93.  Section  340.11  is  amended  by: 

a.  Adding,  in  the  second  sentence,  "or 
she"  after  "he";  "a"  before  "revocation": 
and  removing  the  "s"  at  the  end  of  the 
word  "proceedings";  and 

b.  Adding  new  text  at  the  end  of  the 
paragraph  to  read  as  follows: 

§340.11    Reports. 

*  *  *  It  shall  be  the  responsibility  of 
the  district  director  to  advise  the  Service 
office  that  originated  the  information 
upon  which  the- revocation  inquiry  is 
based  about  the  progress  of  the 
investigation  and  report  the  findings  of 
the  inquiry  as  soon  as  practicable. 

PART  343b— SPECIAL  CERTIFICATE 
OF  NATURALIZATION  FOR 
RECOGNtTION  BY  A  FOREIGN  STATE 

94.  The  authority  citation  for  part  343b 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1443. 1454, 1455. 

95.  Part  343b  is  further  amended  by: 

a.  Revising,  in  S  343b.l.  the  form 
number  "N-577"  to  read  "N-565";  and 

b.  Revising,  in  §  343b.2,  the  form 
number  "N-577"  to  read  "N-565". 


PART  344— [REMOVED] 

96.  Part  344  is  removed. 

PART  499— NATIONALITY  FORMS 

97.  The  authority  citation  for  part  499 
continues  to  read  as  follows: 

Authority:  B  U.S.C.  1103;  8  CFR  part  Z. 

98.  Section  499.1  is  amended  by 
removing  the  following  forms  from  the 
listing  of  forms: 

Form  No.,  Title  and  Description 

N-7  (5-5-83)— Quarterly  Abstract  of 
Collections  of  Naturalization  Fees. 

N-12  (1-30-82)— Penalty  Envelope  (to  be 
addressed  to  any  office  of  Service). 

N-13  (4-1-81  )-4»enalty  Envelope 
(Large — to  be  addressed  to  any 
office  of  Service). 

N-305  (5-5-83)— Form  Letter  Notifying 
Alien  that  Form  N-300  has  been 
Forwarded  to  the  Clerk  of  the  Court. 

N-315  (3-1-80)— Declaration  of 
Intention. 

N-400B  (1-1-66)— Supplement  to 
Application  to  File  Petition  for 
Naturalization  (by  a  seaman,  under 
section  330  of  the  Immigration  and 
Nationahty  Act). 

N-402  (4-15-82)— Application  to  File 
Petition  for  Naturalization  in  Behalf 
of  a  Child  (under  section  322, 
Immigration  and  Nationality  Act). 

N-^105  (4-1-82)— Petition  for 

Naturalization  (under  general 
provisions  of  the  Immigration  and 
Nationality  Act). 

N-407  (3-25-82)— Petition  for 

Naturalization  (in  behalf  of  a  child, 
under  section  322.  Immigration  and 
Nationality  Act). 

N-414  (12-15-44) — Acknowledgement  of 
Filing  Petition  for  Naturalization. 

N-414a  (7-15-65) — Acknowledgement  of 
Filing  Petition  for  Naturalization 
and  Index  Card. 

N-577  (5-5-83) — Application  for  a 

Special  Certificate  of  Naturalization 
to  Obtain  Recognition  as  a  Citizen 
of  the  United  States  by  a  Foreign 
Slate. 

99.  Section  499.1  is  amended  by 
adding,  in  the  proper  numerical 
sequence,  the  following  forms: 

§499.1    Prescribed  forms. 


Form  No.,  Title  and  Description 

***** 

M-288  (1987) — United  States  History 

1600-1987.  Level  II. 
M-289  (1987)— United  States  History 

1600-1987,  Level  I. 
M-2P0  (1987)— U.S.  Government 

Structure,  Level  II. 
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M-291  (1987)— U.S.  Government 

Structure,  Level  I. 
M-302  (3-16-89)— For  The  People  *  *  *. 

U.S.  Citizenship  Education  and 

Naturalization  Information. 
M-303  (3-16-89)— By  The  People  *  *  *. 

U.S.  Government  Structure. 
M-304  (3-16-89)— Of  The  People*  *  *, 

US.  History  1600-1988. 
«        *        *        *        • 

N-336  (    ) — Request  for  Hearing  on  a 
Decision  in  Naturalization 
Proceedings  under  section  336  of  the 
Act. 

***** 

101.  In  section  499.1  references  to 
forms  N-400,  N-445,  and  N-565  are 
revised  to  read  as  follows: 

S  499.1    Prescribed  forms. 


Form  No.,  Title  and  Description 

•  *        •        •        ♦ 

N-400  (12-5-86)— Application  for 
Naturalization. 

•  *        •        •        • 

N-445  (4-15-82)— Notice  to  Petitioner  to 
Appear  in  Court  for  Final  Hearing 
on  Petition  for  Naturalization,  and 
Questionnaire  to  be  Submitted  by 
Petitioner  at  the  Final  Hearing  or  to 
Applicant  to  Appear  for  Oath 
Ceremony,  and  Questionnaire  to  be 
Submitted  at  the  Oath  Ceremony. 

***** 

N-565  (5-5-83)— Application  to  Replace 
a  Naturalization/Citizenship 
Certificate. 

•  *        *        «        • 

Dated:  September  25. 1991. 
William  P.  Barr, 
Acting  Attorney  General. 
(FR  Doc.  91-23922  Filed  10-4^1;  8:45  am] 

BILUNO  CODE  4410- KMH 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  90-AWA-3] 

Alteration  of  the  St  Louis  Terminal 
Control  Area;  IMO;  Correction 

AGENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  action  corrects  the 
wording  of  Area  D  and  Area  F  in  the 
description  of  the  St.  Louis  Terminal 
Control  Area  (TCA)  and  the  section 
number  of  the  amendment.  A  minor 
word  change  in  Area  D  and  Area  F  was 
omitted  from  the  published  descriptions 


and  this  action  corrects  those  omissions. 
There  are  no  changes  to  the  overall 
dimensions  of  the  TCA.  The  section 
number  previously  given  was  §  71.403(b) 
instead  of  §  71.401(b). 

EFFECTIVE  DATE:  0901  u.t.c.  November 
14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  1. 1991.  the  FAA  amended 
part  71  by  altering  the  St.  Louis.  MO, 
TCA  (56  FR  20096).  The  primary  aim  of 
this  modification  to  the  St.  Louis  TCA  is 
to  improve  the  degree  of  safety  while 
providing  the  most  efficient  use  of  the 
terminal  airspace.  This  action  improves 
the  flow  of  traffic  and  increases  safety 
in  the  St.  Louis  terminal  area. 
Nonetheless,  the  descriptions  for  Area  D 
and  Area  F  of  the  TCA  have  been 
amended  slightly  to  correct  a  segment 
that  was  inadvertently  omitted.  The 
section  number  previously  given  for  the 
amendment  was  14  CFR  71.403(b).  which 
does  not  exist.  The  correct  section 
reference  is  14  CFR  71.401(b). 

Cotrection  to  Final  Rule 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  in  the  May  1. 1991, 
Federal  Register  on  page  20098.  in  the 
third  column,  section  number  "71,403(b)" 
is  corrected  to  read  "71.401(b)"  in  both 
the  heading  and  the  amendatory 
instruction  2.  and  the  wording  in  the 
descriptions  under  Area  D  and  Area  F  of 
the  St.  Louis.  MO.  TCA,  is  corrected  to 
read  as  follows: 

§  71.401(b)    [Amended] 

2.  Section  71.401(b]  is  amended  to 
read  as  follows: 

St.  Louis.  MO  (Corrected] 


Area  D  (Corrected] 

That  airspace  extending  upward  from  3,000 
feet  MSL  to  and  including  8.000  feet  MSL 
within  a  15-mile  radius  arc  of  the  Lambert-St. 
Louis  International  Airport,  excluding  that 
airspace  bounded  by  the  15-miIe  arc  on  the 
southeast,  Interstate  55/70  from  the  15-mile 
arc  to  the  Mississippi  River,  then  southwest 
along  the  east  bank  of  the  Mississippi  River 
to  a  point  where  it  intercepts  the  15-mile  arc. 


Area  F  (Corrected) 

That  airspace  extending  upward  from  4.500 
feet  MSL  and  including  8,000  feet  MSL  in  two 
areas:  (1)  to  the  northwest  and  within  a  20- 
mile  radius  arc  of  the  Lambert-St.  Louis 
International  Airport  the  area  bounded  by  the 
northeast  shore  of  the  Illinois  River  on  the 
north  and  by  Interstate  64  (formerly  Highway 
40/61)  on  the  south  and  within  8  miles  each 
side  of  the  Lambert-St.  Louis  International 
Airport  Runway  12R  ILS  localizer 
northwesterly  course  extending  outward  from 
the  20-mile  arc  to  a  30-mile  radius  arc:  and  (2) 
to  the  southeast  and  within  a  20-mile  radius 
arc  of  the  Lambert-St.  Louis  International 
Airport  and  area  bounded  by  Interstate  270 
on  the  north  and  on  the  south  by  a  line  drawn 
between  Dupo  and  Millstadt,  Illinois,  and 
within  8  miles  each  side  of  the  Lambert-St. 
Louis  International  Airport  Runway  30L  ILS 
localizer  southeasterly  course  extending 
outward  from  the  20-mile  radius  arc  to  the  30- 
mile  radius  arc. 
•         •         *         *         • 

Issued  in  Washington,  DC,  on  September 
28,1991 
Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 

Information  Division. 

|FR  Doc.  91-23666  Filed  1(M-91;  8:45  am| 
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14  CFR  Part  97 

[Docket  No.  26655;  Amdt  No.  1462] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

EFFECTIVE  DATE:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 
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ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
aiTiendnient  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regiilatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantage  of  incorporation  by 
reference  are  realized  and  publication  of 


the  complete  description  of  each  SIAP 
contained  in  FAA  form  documents  is 
unnecessary.  The  provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  amendment  to  part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SLAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  uimecessary.  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument, 
Incorporation  by  reference. 


Issued  in  Washington,  DC  on  September  27, 
1991. 

Thomat  C  Accardi, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  u.t.c.  on  the  dates 
specified,  as  follows: 

PART  97-STANDARO  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (Revised  Pub. 
L  97-449,  January  12. 1983);  and  14  CFR 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL\Ps:  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  January  9.  1992 

College  Station,  TX— Easterwood  Field. 

VOR  or  TACAN  RWY  10.  Amdt.  18 
College  Station,  TX— Easterwood  Field, 

VOR/DME  RWY  28.  Amdt.  12 
College  Station,  TX— Easterwood  Field, 

LOC  BC  RWY  16.  Amdt.  4 
College  Station.  TX— Easterwood  Field. 

NDB  RWY  34,  Amdt.  11 
College  Station.  TX— Easterwood  Field. 

ILS  RWY  34.  Amdt.  10 

.  .  .  Effective  November  14.  1991 

Newport.  AR — Newport  Muni,  VOR/ 

DME  RWY  18.  Amdt.  2 
Newport.  AR — Newport  Muni.  NDB 

RWY  36.  Amdt.  6 
Springfield.  IL— Capital.  VOR  RWY  22, 

Amdt.  20 
Springfield,  IL— Capital,  NDB  RWY  4, 

Amdt.  18 
Springfield,  IL— Capital,  ILS  RWY  4, 

Amdt.  24 
Springfield,  IL— Capital,  ILS  RWY  22. 

Amdt.  6 
Springfield.  IL— Capital.  RADAR-1. 

Amdt.  7 
Augusta.  KS— Augusta  Muni.  VOR/DME 

RNAV  RWY  36.  Orig. 
Garden  City,  KS— Garden  City  Muni, 

NDB  RWY  35.  Orig. 
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Lake  Charles.  LA — Chennault  Industrial 

Airpark.  RADAR-1.  Orig. 
Minden.  LA— Minden-Webster.  VOR/ 

DME-A.  Amdt.  4 
Minden.  LA — ^Minden-Webster,  NDB 

RWY 1.  Amdt.  2 
Minden,  LA — Minden-Webster,  NDB 

RWY  19,  Amdt.  2 
Majuro  ATOLL,  RM— Marshall  Islands 

Intl,  NDB/DME  RWY  7,  Orig.. 

CANCELLED 
Majuro  ATOLL,  RM— Marshall  Islands 

Intl,  NDB  RWY  25,  Amdt.  3, 

CANCELLED 
Majuro  ATOLL,  RM— Marshall  Islands 

Intl,  NDB  RWY  7,  Orig. 
Majuro  ATOLL.  RM— Marshall  Islands 

Intl,  NDB  RWY  25,  Orig. 
Jackson.  MN— Jackson  Muni,  NDB  RWY 

13,  Amdt  7 
Pipestone.  MN— Pipestone  Muni,  NDB 

RWY  38,  Amdt.  5 
Dexter,  MO— Dexter  Muni,  VOR/DME 

RWY  36.  Amdt.  4 
Mexico,  MO— Mexico  Memorial.  VOR/ 

DME-A,  Amdt.  5,  CANCELLED 
Mexico,  MO— Mexico  Memorial,  VOR/ 

DME  RWY  24.  Orig. 
Las  Vegas.  NV^^cCarran  Intl,  VOR 

RWY  25R,  Amdt  12.  CANCELLED 
Manville,  NJ- Kupper.  VOR-A,  Amdt.  5 
Johnstown.  NY— Fulton  County,  NDB 

RWY  10.  Orig. 
Johnstown.  NY— Fulton  County.  NDB 

RWY  28,  Orig. 
Circleville,  OH— Pickaway  County 

Memorial,  VOR  RWY  19,  Amdt.  2 
Circleville,  OH — Pickaway  County 

Memorial,  NDB  RWY  19,  Amdt.  5 
Ardmore,  OK — Ardmore  Downtown 

Executive,  VOR-A.  Amdt.  12 
Ardmore,  OK — Ardmore  Downtown 

Executive,  NDB  RWY  35,  Amdt.  4 
Ardmore,  OK — Ardmore  Downtown 

Executive,  VOR/DME  RNAV  RWY 

17,  Amdt.  4 
Ardmore,  OK — Ardmore  Downtown 

Executive,  VOR/DME  RNAV  RWY 

35,  Amdt.  4 
Chambersburg,  PA — Chambersburg 

Muni,  RNAV  RWY  6,  Orig., 

CANCELLED 
Chambersburg,  PA — Chambersburg 

Muni,  RNAV  RWY  24,  Orig., 

CANCELLED 
East  Stroudsburg,  PA — Birchwood- 

Pocono  Airpark,  VOR/DME  RWY 

31,  Amdt.  2 
East  Stroudsburg,  PA — Stroudsburg- 

Pocono.  VOR/DME-A,  Amdt.  5 
Lancaster,  PA— Lancaster,  VOR  RWY 

31,  Amdt.  15 
Lancaster.  PA — Lancaster,  VOR/DME 

RWY  31,  Amdt.  3 
Meadville.  PA— Port  Meadville,  VOR 

RWY  7,  Amdt.  6 
Meadville,  PA— Port  Meadville,  LOC 

RWY  25,  Amdt.  3 


Pottsville,  PA— Schuylkill  County/Joe 

Zerbey/,  VOR/DME  RNAV  RWY 

29,  Amdt.  3 
Hamilton.  TX— Hamilton  Muni,  NDB 

RWY  36.  Orig. 
Houston,  TX— Ellington  Field.  VOR 

RWY  22,  Amdt.  1 
Houston,  TX— Ellington  Field,  VOR/ 

DME  or  TACAN  RWY  4,  Amdt.  2 
Houston.  TX— Ellington  Field,  VOR/ 

DME  or  TACAN  RWY  17R.  Amdt.  2 
Houston.  TX-^llington  Field.  VOR/ 

DME  or  TACAN  RWY  22,  Amdt  2 
Houston.  TX— Ellington  Field.  VOR/ 

DME  or  TACAN  RWY  35L,  Amdt  2 
Houston,  TX— Ellington  Field,  ILS  RWY 

17R,  Amdt.  2 
Houston,  TX— Ellington  Field,  ILS  RWY 

35L,  Amdt.  2 
Laredo.  TX— Laredo  Intl,  VOR/DME  or 

TACAN  RWY  14,  Amdt.  8 
Laredo.  TX— Laredo  Intl.  VOR  or 

TACAN  RWY  32.  Amdt  8 
Laredo.  TX— Uredo  Intl,  NDB  RWY  17L. 

Amdt  2 
Laredo,  TX— Laredo  Intl,  NDB  RWY 

17R,  Amdt.  9 
Uredo,  TX— Laredo  Intl,  ILS  RWY  17R, 

Amdt  8 
Lubbock,  TX— Lubbock  Intl.  LOC  BC 

RWY  35L,  Amdt  17 
Mc  Gregor,  TX— Mc  Gregor  Muni,  VOR 

RWY  17,  Amdt.  7 
Seattle,  WA— Seattle-Tacoma  Intl,  NDB 

RWY  34R.  Amdt.  6 
Charieston.  WV— Yeager,  ILS  RWY  5, 

Amdt  4 
Martinsburg,  WV— Eastern  WV 

Regional/Shepherd,  VOR-A,  Amdt. 

8 
Petersburg,  WV— Grant  County,  VOR/ 

DME-A,  Amdt.  1 
Ravenswood.  WV — Jackson  County. 

VOR/DME  RWY  3,  Amdt  2 

.  .  .  Effective  October  17. 1991 

Elkhart,  IN— Elkhart  Muni,  ILS  RWY  27. 

Orig. 
New  York,  NY— La  Guardia,  ILS  RWY  4. 

Amdt  34 

.  .  .  Effective  September  13, 1991 

Covington/Cincinnati,  OH,  KY — 

Cincinnati/Northern  Kentucky  Intl, 

NDB  RWY  9.  Amdt.  10 
Covington/Cincinnati.  OH,  KY— 

Cincinnati/Northern  Kentucky  Intl, 

ILS  RWY  9,  Amdt  12 
Covington/Cincinnati.  OH.  KY — 

Cincinnati/Northern  Kentucky  Intl. 

ILS  RWY  27.  Amdt  12 

[FR  Doc.  91-24050  Filed  10-4-91;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1216 

Environmental  Quality 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Final  rule. 

summary:  NASA  is  amending  14  CFR 
part  1216,  "Environmental  Quality,"  by 
revising  subparts  1216.2  and  1216.3  to 
reflect  the  current  organizational  titles 
of  certain  NASA  officials  and  by 
updating  the  formal  designations  of 
certain  outside  agencies.  None  of  the 
changes  reflect  substantive  or 
procedural  changes  in  the  manner  in 
which  the  Agency  executes  its 
environmental  responsibilities.  Subpart 
1216.2  prescribes  procedures  for  flood- 
plain  and  wetlands  management;  and 
Subpart  1216.3  sets  forth  NASA 
procedures  for  implementing  provisions 
of  the  National  Environmental  Policy  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.]. 

EFFECTIVE  DATE;  October  7. 1991. 

ADDRESSES:  Facilities  Engineering 
Office,  Code  NX,  National  Aeronautics 
and  Space  Administration.  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Kumor,  (202)  453-1956. 
SUPPLEMENTARY  INFORMATION:  NASA 
organizational  titles  are  being  corrected 
in  the  following  sections:  1216.202, 
1216.204, 1216.205, 1216.303.  and 
1216.309.  Since  these  changes  are 
internal  and  administrative  in  nature 
and  do  not  affect  the  existing 
regulations,  notice  and  public  comment 
are  not  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612,  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

3.  This  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment 

List  of  Subjects  in  14  CFR  Part  1216 

Environmental  impact  statements, 
Floodplains,  Wetlands. 

PART  1216— ENVIRONMENTAL 
QUALITY 

For  reasons  set  out  in  the  Preamble,  14 
CFR  part  1216  is  amended  as  follows: 
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1.  The  authority  citation  for  14  CFR 
part  1216  subparts  1216.1  and  1216.3 
continues  to  read  as  follows: 

Authority:  The  Nationdl  Aeronautics  and 
Space  Act  of  1958,  as  amended  (42  U.S.C. 
2451  et  seq.y.  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  as  amended  (42 
U.S.C.  4321  et  seq.y.  the  Environmental 
Quality  Improvement  Act  of  1970.  as 
amended  (42  U.S.C.  4371  et  seq]:  sec.  309  the 
Clean  Air  Act.  as  amended  (42  U.S.C.  7609]: 
E.0. 11514  (March  5. 1970.  as  amended  by 
E.0. 11991.  May  24. 1977);  the  Council  on 
Environmental  Quality  NEPA  Regulations  (40 
CFR  part  1500-1508);  and  E.0. 12114.  Jan.  4. 
1979  (44  FR  1957J. 

2.  The  authority  citation  for  14  CFR 
part  1216  subpart  1216.2  continues  to 
read  as  follows: 

Authority:  E.0. 11988  and  E.0. 11990.  as 
amended:  42  U.S.C.  2473(c)(1). 

3.  Section  1216.202  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


§  1216.202 
officials. 


Responsibility  of  NASA 


(b)  The  Assistant  Associate 
Administrator  for  Facilities  Engineering. 
NASA  Headquarters,  is  responsible  for 
overall  coordination  of  floodplain  and 
wetlands  management  activities,  and  for 
conducting  periodic  on-site  reviews  of 
each  installation's  floodplain  and 
wetlands  management  activities,  and  for 
conducting  periodic  on-site  reviews  of 
each  Installation's  floodplain  and 
wetlands  management  activities  to 
assure  compliance  with  the  Executive 
orders. 

4.  Section  1216.204  is  amended  by 
revising  paragraphs  (a),  (e)(1),  {e)(2).  and 
(f)  to  read  as  follows: 

§  1216.204    General  implementation 
requirements. 

(a)  Each  NASA  Field  Installation  shall 
prepare,  if  not  already  available,  an 
Installation  base  floodplain  map  based 
on  the  latest  information  and  advice  of 
the  appropriate  District  Engineer,  Corps 
of  Engineers,  or,  as  appropriate,  the 
Director  of  the  Federal  Emergency 
Management  Agency.  The  map  shall 
delineate  the  limits  of  both  the  100-year 
and  500-year  floodplains.  A  copy  of  the 
map,  approved  by  the  Field  Installation 
Director,  will  be  provided  to  the 
Assistant  Associate  Administrator  for 
Facilities  Engineering,  NASA 
Headquarters,  by  February  28. 1979.  The 
map  will  conform  to  the  definitions  and 
requirements  specified  in  the  Floodplain 
Management  Guidelines  for 


Implementing  Executive  Order  11988. 

*  •         •        «         * 

(e)  *  *  * 

(1)  Consult  with  the  appropriate  local 
office  of  the  Corps  of  Engineers  or 
Federal  Emergency  Management 
Agency  and/or  U.S.  Fish  and  Wildlife 
Service,  as  applicable,  on  a  regular  basis 
throughout  the  facility  design  or  action 
planning  phase.  Documentation  of  this 
consultation  will  be  recorded  in  the 
Field  Installation's  project  file. 

(2)  Submit  evidence  of  the  successful 
completion  of  this  consultation  to  the 
Assistant  Associate  Administrator  for 
Facilities  Engineering,  NASA 
Headquarters,  prior  to  the  start  of 
project  construction. 

(f)  If  NASA  property  used  or  visited 
by  the  general  public  is  located  in  an 
identified  flood  hazard  area,  the 
Installation  shall  provide  on  structures, 
in  this  area  and  other  places  where 
appropriate  (such  as  where  roads  enter 
the  flood  hazard  area),  conspicuous 
delineation  of  the  100-year  and  500-year 
flood  levels,  flood  of  record,  and 
probable  flood  height  in  order  to 
enhance  public  awareness  of  flood 
hazards.  In  addition.  Field  Installations 
shall  review  their  storm  control  and 
disaster  plans  to  assure  that  adequate 
provision  is  made  to  warn  and  evacuate 
the  general  public  as  well  as  employees. 
These  plans  will  include  the  integration 
of  adequate  warning  time  into  such 
plans.  "The  results  of  this  review  shall  be 
submitted  to  the  Assistant  Associate 
Administrator  for  Facilities  Engineering. 
NASA  Headquarters,  by  February  28, 
1979. 

*  •         •        ♦        • 

5.  Section  1216.205  is  amended  by 
revising  paragraphs  (b)(1).  (b)(2),  (b)(6), 
and  (b)(9)  to  read  as  follows: 

§  1 2 1 6.205    Procedures  for  evaluating 
NASA  actions  impacting  floodplains  and 
wetlands. 


(b)  •  •  • 

(1)  Early  public  notice  is  the  next  step 
in  the  evaluation  process  and  will 
normally  be  accomplished  using  only 
the  appropriate  Single  State  Point  of 
Contact  and  coordinating  with  that 
party  pursuant  to  Executive  Order  (E.0.) 
12372,  as  amended,  "Intergovernmental 
Review  of  Federal  Programs,"  as 
appropriate.  If,  however,  actions 
involving  land  acquisition  or  a  major 
change  in  land  or  water  use  is  proposed, 
the  overall  public  audience  will  be  as 
broad  as  reasonably  possible  including, 
but  not  limited  to,  adjacent  property 
owners  and  residents,  near-by 


floodplain  residents  and  local  elected 
officials.  To  assure  their  continuous 
interaction  and  involvement,  the  Field 
Installation  will  issue  public  notices  and 
newsletters,  and  hold  public  hearing 
and/or  work  shops  on  a  formalized 
scheduled  basis  to  provide  the 
opportunity  for  public  input  and 
understanding  of  the  proposed  action. 
Regardless  of  the  scope  of  action 
proposed,  initially  a  notice  will  be 
provided  to  the  appropriate  State  Single 
Point  of  Contact  pursuant  to  E.0. 12372 
that  will  not  exceed  three  pages  and  will 
include: 

(i)  A  location  map  of  the  proposed 
action. 

(ii)  The  reasons  why  the  action  is 
proposed  to  be  located  in  a  floodplain. 

(iii)  A  statement  indicating  whether 
the  action  conforms  to  applicable  state 
and  local  floodplain  protection 
standards. 

(iv)  A  list  of  any  NASA  identified 
alternatives  to  be  considered. 

(v)  A  statement  explaining  the  timing 
of  public  notice  review  actions  to 
provide  opportunities  for  the  public  to 
provide  meaningful  input. 

(2)  Working  with  the  appropriate 
State  Single  Point  of  Contact  pursuant  to 
E.0. 12372  and,  if  applicable,  other 
public  groups  and  officials,  to  identify 
practicable  alternatives  in  addition  to 
those  already  identified  by  NASA.  The 
alternatives  will  include: 

(i)  Carrying  out  the  proposed  action  at 
a  location  outside  the  base  floodplain 
(alternative  sites). 

(ii)  Other  means  which  accomplish  the 
same  purpose  as  the  proposed  action 
(alternative  actions). 

(iii)  Taking  no  action,  if  the  resulting 
hazards  and/or  harm  to  or  within  the 
floodplain  overbalances  the  benefits  to 
be  provided  by  the  proposed  action. 
***** 

(6)  If,  upon  completing  the 
comparative  evaluation,  the  Field 
Installation  Director  determines  that  the 
only  practicable  alternative  is  locating 
in  the  base  floodplain.  a  statement  of 
fundings  and  public  explanation  must  be 
provided  to  all  those  who  have  received 
the  early  public  notice,  and  specifically 
to  the  appropriate  State  Single  Point  of 
Contact  pursuant  to  E.0. 12372.  and  will 
include  as  a  minimum: 

(i)  The  reasons  why  the  proposed 
action  must  be  located  in  the  floodplain. 

(ii)  A  statement  of  all  significant  facts 
considered  in  making  the  determination 
including  alternative  sites  and  actions. 

(iii)  A  statement  indicating  whether 
the  actions  conform  to  applicable  State 
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and  local  floodplain  protection 
standards. 

(iv)  In  cases  where  land  acquisition  or 
major  changes  in  land  use  are  involved, 
it  may  also  be  appropriate  to  include: 

(A)  A  provision  for  publication  in  the 
Federal  Register  or  other  appropriate 
vehicle. 

(B)  A  description  of  how  the  activity 
will  be  designed  or  modified  to  minimize 
harm  to  or  within  the  floodplain. 

(C)  A  statement  indicating  how  the 
action  affects  natural  or  beneficial 
floodplain  or  wetlands  values. 

(D)  A  statement  listing  other  involved 
agencies  and  individuals. 

*        *        *        •        « 

(9)  In  accordance  with  §  1216.202(b). 
the  Assistant  Associate  Administrator 
for  Facilities  Engineering,  NASA 
Headquarters,  will  conduct  periodic  on- 
site  reviews  to  assure  that  the  action  is 
carried  out  in  accordance  with  the 
stated  findings  and  plans  for  the 
proposed  action,  in  compliance  with  the 
Executive  orders. 

6.  Section  1216.303  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


Responsibilities  of  NASA 


§  1216.303 
oHicials. 

*         *        I*        *        * 

(c)  The  Assistant  Administrator  for 
Legislative  Affairs  is  responsible  for 
ensuring  that  the  legislative 
environmental  impact  statements 
accompany  NASA  recommendations  or 
reports  on  proposals  for  legislation 
submitted  to  Congress.  The  Associate 
Administrator  for  Management,  the 
Chief  Financial  Officer  (CFO)/ 
Comptroller  and  the  General  Counsel 
will  provide  guidance  as  required. 

7.  Section  1217.309  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows:    I  j 

§1216.309    PubMc  involvement 

(a)  Interested  persons  can  get 
information  on  NASA  environmental 
impact  statements  and  other  aspects  of 
NASA's  NEPA  process  by  contacting  the 
Assistant  Associate  Administrator  for 
Facilities  Engineering,  Code  NX.  NASA 
Headquarters,  Washington,  DC  20546, 
202^53-1965.  Pertinent  information 
regarding  any  aspect  of  the  NEPA 
process  may  also  be  mailed  to  the  above 
address.  1 1 

*    Ir      *      • 

Dated:  September  26, 1991. 
Richard  H.  Truly. 
Administrator. 

|FR  Doc.  91-23814  Filed  10-4-91;  8:45  am] 
BILUNa  CODE  7S1(M)1-M 


DEPARTMENT  OF  TRANSPORTATION 

14CFRPart97 

(Docket  No.  26655;  Antdt  No.  1462] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective  Date:  An  effective  date 
for  each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  600 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA-      • 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data  Center 
(FDC)/Permanent  (P)  Notices  to  Airmen 
(NOTAM)  which  are  incorporated  by 
reference  in  the  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviations  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by  publishers 
of  aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  form  documents  is 
unnecessary.  The  Provisions  of  this 
amendment  state  the  aiTected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport 
its  location,  the  procedure  identification 
and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  oi  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  consideration,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
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by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 


commerce,  1  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulation  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  September  27, 
1991. 

Thomas  C.  Accardi. 
Director,  Flight  Standards  Service. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L  97-449,  January  12, 1983);  and  14  CFR  11.49 
(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 
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Effective 

State 

09/09/91 

NO 

09/12/91 

AZ 

09/12/91 

AZ 

09/12/91 

CA 

09/12/91 

CA 

09/12/91 

CA 

09/12/91 

CX) 

09/12/91 

MT 

09/12/91 

WA 

09/13/91 

Ml 

09/13/91 

NE 

09/13/91 

SO 

09/13/91 

SD 

09/16/91 

Ml 

09/17/91 

Ml 

09/17/91 

Ml 

09/17/91 

Ml 

09/18/91 

CT 

09/19/91 

lA 

09/19/91 

lA 

09/19/91 

lA 

09/19/91 

lA 

09/20/91 

lA 

09/20/91 

Ml 

09/20/91 

Ml 

09/20/91 

PA 

09/23/91 

CA 

09/23/91 

MO 

09/23/91 

MO 

09/23/91 

MO 

09/23/91 

MO 

09/23/91 

MT 

09/23/91 

MT 

09/23/91 

OH 

09/23/91 

Rl 

09/23/91 

WV 

City 


Wilteton 

Casa  Grande 

Partier 

Crescent  City 

Crescent  City 

El  Monte 

Grand  Junction 

Havre 

Otytnpia 

Iron  Mountain/Kingsford 

Ord 

Soux  Falls 

Sioux  Falls 

Eaton  Rapids 

Detroit 

Detroit 

Detroit 

Windsor  Locks 

Mason  City 

Mason  City 

Mason  City 

Mason  City 

Forest  City.... 

Fremont 

Frenwnt 

Washington 

1.3  Verne 

Maiden 

Perryvilie 

Trenton 

Trerrtoo 

Billings 

Billings 

Elyria „ 

Providence 

Beckley 


Airport 


Sloulin  Fid  Ind.. 


Casa  Grande  Muni 

Avi  Suquilla 

Jack  McNamara  Field.. 
Jack  McNamara  Field.. 

El  Monte 

Walker  Field 

Havre  City/County 

Olympia 

Ford 


Evelyn  Sharp  Field.. 
Joe  Foss  Field 


Joe  Foss  Field.. 


Skyway  Estates 

Detroit  Metropolitan  Wayne  County.. 
Detroit  Metropolitan  Wayne  County.. 
Detroit  Metropolitan  Wayne  County.. 

Bradley  Inti 

Mason  City  Muni 

Mason  City  Muni 

Mason  City  Muni 


Mason  City  Muni . 
Forest  City  Muni.. 


Fremont  Muni 

Fremont  Muni 

Washington  County 

Brackett  Field 

Maiden  Muni 

Perryvilie  Muni 

Trenton  Muni 

Trenton  Muni 

Billings  Logan  IntI 

Billings  Logan  IntI 

Elyria 

Theodore  Franas  Green  State.. 
Raleigh  County  Menwrial 


FDC  No. 


FDC  1/4270 

FDC  1/4340 
FDC  1/4334 
FDC  1/4342 
FDC  1/4344 
FDC  1/4333 
FDC  1/4366 
FDC  1/4368 
FDC  1/4343 
FDC  1/4375 

FDC  1/4386 
FDC  1/4377 

FDC  1/4378 

FDC  1/4405 
FDC  1/4441 
FDC  1/4443 
FDC  1/4444 
FDC  1/4476 
FDC  1/4520 
FDC  1/4523 
FDC  1/4524 

FDC  1/4527 
FDC  1/4551 

FDC  1/4535 
FDC  1/4536 
FDC  1/4533 
FDC  1/4575 
FDC  1/4585 
FDC  1/4590 
FDC  1/4584 
FDC  1/4588 
FDC  1/4586 
FDC  1/4587 
FDC  1/4578 
FDC  1/4576 
FDC  1/4574 


SIAP 


ILS   RWY   29  AMDT  3.   This 

Corrects  TL  91-20.15. 
ILS/DME  RWY  5  AMDT  4. 
VOR/DME-A  AMDT  2. 
VOR/DME  RWY  11  AMDT  10. 
VOR/DME  RWY  35  AMDT  9. 
VOR-A  AMDT  5. 
ILS  RWY  11  AMDT  13. 
VOR  RWY  25  AMDT  8. 
VORRWY  17  AMDT  10. 
LOC  DME  BC  RWY  19  AMDT 

11. 
NDB  RWY  13  AMDT  2. 
VOR/DME   OR   TACAN   RWY 

33  ANDT  9. 
VOR    OR    TACAN    RWY    15 

AMDT  18. 
VOR-A  ORIG. 
RADAR-1  AMDT  21 
VOR  RWY  21 R  AMDT  1. 
ILS  RWY  21R  AMDT25. 
VOR/DME  RWY  6  ORIG. 
ILS  RWY  35  AMDT  5. 
VOR/DME  RWY   17  AMDT  3. 
LOC/DME  BC  RWY  17  AMDT 

5. 
VOR  RWY  35  AMDT  5 
NDB    RWY    33    ORIG.     This 

amends  TL9U20. 
VOR-A  AMDT  10. 
VOR  RWY  36  AMDT  6. 
VOR-B  AMDT  6. 
VOR-A  AMDT  5. 
VOR  RWY  31  AMDT  7. 
VOR/DME-A  AMDT  3. 
NDB  RWY  36  AMDT  8. 
NDB  RWY  18  AMDT  6. 
NDB  RWY  9L  AMDT  18. 
ILS  RWY  9L  AMDT  23. 
VOR-A  AMDT  7. 
ILS  RWY  5R  AMDT  14. 
VOR  RWY  19  AMDT  2. 
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09/24/91 
09/24/91 
09/24/91 
09/24/91 
09/24/81 
09/24/91 


State 


ID 

MN 

NY 

WA 

WA 

WA 


City 
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Pocatello 
Marsfiall... 
New  York 
Hoquiam .. 
Hoquiam ., 
Hoquiam ., 


Airport 


Pocatello  Regional 

Marshall  Muni-Ryan  Field. 

La  Guardia 

Bowerman 

Bowerman 

Bowerman 


FDCNo. 


FDC  1/4624 
FDC  1/4606 
FDC  1/4629 
FDC  1/4619 
FDC  1/4620 
FDC  1/4621 


SIAP 


ILS  RWY  21  AMOT  24. 
VOR/DME  RWY  30.  AMDT  1. 
ILS  RWY  4  AMDT  33. 
VOR  RWY  6  AMDT  12. 
LOC  RWY  24  AMDT  2. 
VOR/DME  RWY  24  AMDT  3. 


NFDC  Transmittal  Letter  Attachment 
Parker 

AVI  SUQUILLA 
Arizona 

VOR/DME-A  AMDT  2... 
Effective:  09/12/91 

FDC  1/4334/P20/  H/P  AVI 
SUQUILLA,  PARKER,  AZ.  VOR/DME- 
A  AMDT  2...CIRCLING  MDA  1720/HAA 
1271  CATS  A,  B,  C.  BLYTHE,  CA 
ALSTG  MINS...  CIRCLING  MDA  1900/ 
HAA  145A  CATS  A.  B,  C.  THIS  IS  VOR/ 
DME-A  AMDT  2A. 

Casa  Grande 

CASA  GRANDE  MUNI 

Arizona 

ILS/DME  RWY  5  AMDT  4... 

Effective:  09/12/91 

FDC  1/4340/CGZ/  FI/P  CASA 
GRANDE  MUNI,  CASA  GRANDE,  AZ. 
ILS/DME  RWY  5  AMDT  4...ADD 
NOTE...  GS  UNUSABLE  BELOW  1665. 
DELETE  NOTE...  ACTIVATE  MALSR 
RWY  5  CTAF.  THIS  IS  ILS/DME  RWY  5 
AMDT  4A. 

EI  Monte 

EL  MONTE 
California 
VOR-A  AMDT  5... 
Effective:  09/12/91 

FDC  1/4333/EMT/  FI/P  EL  MONTE, 
EL  MONTE.  CA.  VOR-A  AMDT  5...MSA 
SECTOR  POM  R-190  CW  TO  POM  R- 
230  CHANGE  ALT  TO  7700  VICE  7200. 
THIS  BECOMES  VOR-A  AMDT  5A. 

Crescent  City 

JACK  MC  NAMARA  FIELD 

California 

VOR/DME  RWY  11  AMDT  10... 

Effective:  09/12/91 

FDC  1/4342/CEC/  FI/P  JACK  MC 
NAMARA  FIELD,  CRESCENT  CITY, 
CA.  VOR/DME  RWY  11  AMDT 
10...DELETE  NOTES...  WHEN 
CONTROL  ZONE  NOT  IN  EFFECT 
ALTERNATE  MINS  NA.  ACTIVATE 
MALSR  RWY  11—123.6.  THIS 
BECOMES  VOR/DME  RWY  11  AMDT 
lOA. 

Crescent  City 

JACK  MC  NAMARA  FIELD 
California 


VOR/DME  RWY  35  AMDT  9... 
Effective:  09/12/91 

FDC  1/4344/CEC/  FI/P  JACK  MC 
NAMARA  FIELD,  CRESCENT  CITY. 
CA.  VOR/DME  RWY  35  AMDT 
9...DELETE  NOTES...  WHEN  CONTROL 
ZONE  NOT  IN  EFFECT  ALTERNATE 
MINS  NA.  ACTIVATE  MALSR  RWY 
11—123.6.  THIS  BECOMES  VOR/DME 
RWY  35  AMDT  9A. 

La  Verne 

BRACKETT  FIELD 
California 
VOR-A  AMDT  5... 
Effective:  09/23/91 

FDC  1/4575/POC/  R/P  BRACKETT 
FIELD,  LA  VERNE,  CA.  VOR-A  AMDT 
5...MSA  SECTOR  POM  R-190  CW  TO 
POM  R-280  CHANGE  ALT  TO  7700  FT 
VICE  7200  FT.  THIS  BECOMES  VOR-A 
AMDT  5A. 

Grand  Junction 

WALKER  FIELD 

Colorado 

ILS  RWY  11  AMDT  13... 

Effective:  09/12/91 

FDC  1/4366/GJT/  FI/P  WALKER 
FIELD,  GRAND  JUNCTION,  CO.  ILS 
RWY  11  AMDT  13...CIL\NGE  MISSED 
APCH  TO  READ...  CLIMB  RWY 
HEADING  TO  6400  THEN  CUMBING 
RIGHT  TURN  TO  10000  DIRECT  TO 
JNC  VORTAC  AND  HOLD.  THIS 
BECOMES  ILS  RWY  11  AMDT  13A. 

Windsor  Locks 

BRADLEY  INTL 
Connecticut 

VOR/DME  RWY  6  ORIG... 
Effective:  09/18/91 

FDC  1/4476/BDL/  FI/P  BRADLEY 
INTL,  WINDSOR  LOCKS,  CT.  VOR/ 
DME  RWY  6  ORIG...  CIRCLING  CAT  D 
MDA  1020,  VIS  2y4  MILES,  HAA  846. 
ALT  MINS...  STANDARD  CATS  A,  B,  C. 
CAT  D  900  2%.  THIS  BECOMES  VOR/ 
DME  RWY  6  ORIG  A.14 

Mason  City 

MASON  CITY  MUNI 

Iowa 

ILS  RWY  35  AMDT  5... 

Effective:  09/19/91 

FDC  1/4520/MCW/  FI/P  MASON 
CITY  MUNI.  MASON  CITY,  lA.  ILS 


RWY  35  AMDT  5...TERMINAL  ROUTE 
IS  R-075  MCW  VORTAC  CW  (lAF)  TO 
I-MCW  LOC  (NOPT)  VIA  THE  9  DME 
ARC  (MCW  LR-161)  3000.  ADD 
TERMINAL  "ROUTE  9  DME  ARC  TO 
MYSIN  LOM  VIA  THE  355/6.5  (I-MCW) 
2900.  THIS  IS  ILS  RWY  35  AMDT  5A. 

Mason  City 

MASON  CITY  MUNI 

Iowa 

VOR/DMA  RWY  17  AMDT  3... 

Effective:  09/19/91 

FDC  1/4523/MCW/  H/P  MASON 
CITY  MUNI.  MASON  CITY,  lA.  VOR/ 
DME  RWY  17  AMDT  3...TERMINAL 
ROUTE  FROM  4-075  MCW  VORTAC 
CCW  (lAF)  TO  R-356  MCW  VORTAC 
(NOPT)  VIA  THE  15  DME  ARC  IS  NOW 
3000.  THIS  IS  VOR/DME  RWY  17 
AMDT3A. 

Mason  City 

MASON  CITY  MUNI 

Iowa 

LOC/DME  BC  RWY  17  AMDT  5... 

Effective:  09/19/91 

FDC  1/4524/MCW/  H/P  MASON 
CITY  MUNI,  MASON  CITY,  L\.  LOC/ 
DME  BC  RWY  17  AMDT  5...TERMINAL 
ROUTE  FROM  R-075  MCW  VORTAC 
CCW  (lAF)  TO  I-MCW  LOC  (NOPT) 
VIA  THE  15  DME  ARC  (MCW  LR-002) 
IS  NOW  3000.  THIS  IS  LOC/DME  BC 
RWY  17  AMDT  5A. 

Mason  City 

MASON  CITY  MUNI 

Iowa 

VOR  RWY  35  AMDT  5... 

Effective:  09/19/91 

FDC  1/4527/MCW/  H/P  MASON 
CITY  MUNI,  MASON  CITY,  L\.  VOR 
RWY  35  AMDT  5...TERMINAL  ROUTE 
FROM  R-075  MCW  VORTAC  CW  (L\F) 
TO  R-176  MCW  VORTACT  (NOPT) 
VIA  THE  7  DME  ARC  IS  NOW  3000. 
THIS  IS  VOR  RWY  35  AMDT  5A. 

Forest  Qty 

FOREST  CITY  MUNI 
Iowa 

VDB  RWY  33  ORIG 

Effective:  09/20/91 
THIS  AMENDS  TL91-20. 
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FDC  1/4551/FXY/  H/P  FOREST  CITY 
MUNI.  FOI^EST  CITY.  lA.  NDB  RWY  33 
ORIG...MSA  FROM  FOREST  CITY  NDB 
3000.  DELETE  'ACTIVATE  MIRL  RWYS 
15-33  AND  9-27,  VASI  AND  REIL— 
122.8."  S-33  MDA 1880.  HAT  674  ALL 
CATS.  VIS  CAT  C  2.  CAT  D  £¥4. 
CIRCLING  CAT  A.  B  AND  C  MDA  1880. 
HAA  650.  VIS  CAT  C  2. 

Pocatello 

POCATELLO  REGIONAL 

Idaho 

ILS  RWY  21  AMDT  24... 

Effective:  09/24/91 

FDC  1/4824/PIH  H/P  POCATELLO 
REGIONAL  POCATEIXO,  ID.  ILS  RWY 
21  AMDT  24...TERMINAL  ROUTE  IDA 
VOR/DME  TO  TYHEE  LOM...  CHANGE 
COURSE  TO  IDA  R-191  ANT)  I-PIH 
NORTHEAST  COURSE.  DELETE 
NOTE...  ACTIVATE  MALSR  RWY  21 
AND  ODALS  RWY  3— CTAF.  THIS 
BECOMES  ILS  RWY  21  AMDT  24A. 

Iron  Mountain /Kingsford 

FORD      - 

Michigan 

LOC  DME  BC  RWY  19  AMDT  11 .  .  . 

Effective:  09/13/91 

FDC  1/4375/IMT/  H/P  FORD.  IRON 
MOUNT AIN/KINGSFORD,  MI.  LOC 
-DME  BC  RWY  19  AMDT  11  .  .  . 
MISSED  APPROACH  .  .  .  CLIMB  TO 
3300  VL\  SOUTH  CRS  OF  IMT  LOC  TO 
IMT  10  DME  THEN  LEFT  TURN  TO 
INTERCEPT  THE  IMT  R-185  TO  CRAZE 
INT  AND  HOLD.  THIS  IS  LOC/DME  BC 
RWY  19  AMDT  llA. 

Eaton  Rapids 

SKYWAY  ESTATES 
Michigan 
VOR-A  GRIG  .  .  . 

Effective:  09/16/91 

FDC  1/4405/60G/  H/P  SKYWAY 
ESTATES.  EATON  RAPIDS.  MI.  VOR-A 
ORIG  .  .  .  MIN  ALT  PROC  TURN  2500. 
MIN  ALT  FAF  (LAN  VORTAC)  2500. 
DELETE  NOTE  .  .  .  "PROCEDURE  NOT 
AUTHORIZED  AT  NIGHT."  THIS  IS 
VOR-A  ORIG  A. 

Detroit 

DETROIT  METROPOLITAN  WAYNE 
COUNTY 

Michigan 

RADAR-1  AMDT  21  .  .  . 

Effective:  09/17/91 

FDC  1/4441 /DTW/  H/P  DETROIT 
METROPOLITAN  WAYNE  COUNTY, 
DETROIT,  MI.  RADAR-1  AMDT  21 .  .  . 
S-21R  VIS  CAT  A/B  RVR  500a  CAT  C 
RVR  6000,  CAT  D  1  1/2.  S-21R 
INOPERATIVE  TABLE  DOES  NOT 
APPLY.  THIS  IS  RADAR-1  AMDT  21A. 


Detroit 

DETROIT  METROPOLITAN  WAYNE 

COUNTY 
Michigan 

VOR  RWY  21R  AMDT  21 .  .  . 
Effective:  09/17/91 

FDC  l/4443/DTW/  FI/P  DETROIT 
METROPOLITAN  WAYNE  COUNTY, 
DETROIT  MI.  VOR  RWY  2lR  AMDT  1 
.  .  .  S-21R  VIS  CAT  A/B  RVR  5000, 
CAT  C  RVR  6000.  CAT  D  1 1/2. 
INOPERATIVE  TABLE  DOES  NOT 
APPLY.  THIS  IS  VOR  RWY  21 R  AMDT 
lA. 

Detroit 

DETROIT  METROPOLITAN  WAYNE 

COUNTY 
Michigan 

ILS  RWY  21R  AMDT  25  .  .  . 
Effective:  09/17/91 

FDC  1/4444 /DTW/  H/P  DETROIT 
METROPOLITAN  WAYNE  COUNTY. 
DETROIT,  MI.  ILS  RWY  2lR  AMDT  25 
.  .  .  S-ILS  21R  DH  887/HAT  250  VIS 
RVR  5000  ALL  CATS.  S-LOC  214  VIS 
CATS  A/B  RVR  5000,  CAT  C  RVR  6000, 
CAT  D  1 1/2.  INOPERATIVE  TABLE 
DOES  NOT  APPLY.  THIS  IS  ILS  RWY 
21R  AMDT  25A. 

Fremont 

FREMONT  MUNI 

Michigan 

VOR-A  AMDT  10  .  .  . 

Effective:  09/20/91 

FDC  1/4535/3FM/  FI/P  FREMONT 
MUNI,  FREMONT,  MI.  VOR-A  AMDT 
10  .  .  .  CIRCUNG  MDA  1280/HAA  508 
CATSA/B/C.  MDA  1400/HAA  628  CAT 
D;  VIS  CAT  A/B  1.  CAT  C 1 1/2.  CAT  D 
2,  MUSKEGON  ALTIMETER  SETTING 
MINIMUMS.  .  .  CIRCUNG  MDA  1380/ 
HAA  588  CATS  A/B/C,  MDA  1480/ 
HAA  708  CAT  D;  VIS  CAT  A/B  1,  CAT 
C 1 1/2,  CAT  D  2 1/4,  DELETE  NOTE 
.  .  .  "USE  MUSKEGON  ALTIMETER 
SETTING".  ADD  NOTE  .  .  .  "OBTAIN 
LOCAL  ALTIMETER  SETTING  ON 
CTAF.  WHEN  NOT  RECEIVED  USE 
MUSKEGON  ALTIMETER  SETTING." 
THIS  IS  VOR-A  AMDT  lOA. 

Fremont 

FREMONT  MUNI 

Michigan 

VOR  RWY  36  AMDT  6  .  .  . 

Effective:  09/20/91 

FDC  1/4536/3FM/  H/P  FREMONT 
MUNI,  FREMONT,  MI.  VOR  RWY  36 
AMDT  6.  .  .S-36.  .  .  MDA  1200/HAT 
432  ALL  CATS.  VIS  CAT  A/B  1.  CAT  C 
1 1/4,  CAT  D  1 1/2.  CIRCUNG  MDA 
1280/HAA  508  CATS  A/B/C,  MDA 
1400/HAA  628  CAT  D;  VIS  CAT  A/B  1, 
CAT  C  1 1/2,  CAT  D  2,  MUSKEGON 
ALTIMETER  SETTING  MINIMUMS  .  .  . 
S-36  MDA  1280/HAT  512  ALL  CATS; 


VIS  CAT  A/B  1,  CAT  C  1 1/2.  CAT  D  1 
3/4.  CIRCUNG  MDA  1360/HAA  588 
CAT  A/B/C,  MDA  1480/HAA  706  CAT 
D:  VIS  CAT  A/B  1.  CAT  C  1 1/2,  CAT  D 
2 1/4.  DEUTE  NOTE  .  .  .  "U^ 
MUSKEGON  ALTIMETER  SETTING". 
ADD  NOTE  .  .  .  "OBTAIN  LOCAL 
ALTIMETER  SETTING  ON  CTAF. 
WHEN  NOT  RECEIVED  USE 
MUSKEGON  ALTIMETER  SETTING." 
THIS  IS  VOR  RWY  36  AMDT  6A. 

Marshall 

MARSHALL  MUNI-RYAN  FIELD 

Minnesota 

VOR/DME  RWY  30.  AMDT  1 .  .  . 

Effective:  09/24/91 

FDC  1/4606/MML/  H/P  MARSHALL 
MUNI  RYAN  FIELD,  MARSHAIi,  MN. 
VOR/DME  RWY  30.  AMDT  1 .  .  . 
MIMIMUMS  .  .  .  S-30  CATS  A/B  MDA 
1740/HAT  562:  CAT  C  MDA  1740/HAT 
562,  VIS  iVi;  CAT  D  MDA  1740/HAT 
562,  VIS  1%  CIRCUNG  .  .  .  CATS  A/B 
MDA  1740/HAA  561:  CAT  C  MDA  1740/ 
HAA  561;  CAT  D  MDA  1740/HAA  561. 
REDWOOD  FALLS  ALTIMETER 
SETTING  MINIMUMS  .  .  .  S-30  CATS 
A/B  MDA  1880/HAT  702;  CAT  C  MDA 
1880/ HAT  702,  VIS  2;  CAT  D  MDA 
1880/IL\T  702.  VIS  2y4.  CIRCUNG 
CATS  A/B  MDA  1880/HAA  701,  CAT  C 
MDA  1880/HAA  701.  VIS  2;  CAT  D 
MDA  1880/HAA  701,  VIS  2V*.  DELETE 
VISUAL  DESCENT  POINT.  THIS  IS 
VOR/DME  RWY  30  AMDT  lA. 

Trenton 

TRENTON  MUNI 

Missouri 

NDB  RWY  36  AMDT  8  .  .  . 

Effective:  09/23/91 

FDC  1/45&4/TRX/  FI/P  TRENTON 
MUNI,  TRENTON.  MO.  NDB  RWY  36 
AMDT  8  .  .  .  MSA  FROM  TRX  NDB 
3000.  THIS  BECOMES  NDB  RWY  36 
AMDT  8A. 

Maiden 

MALDENMUNI 

Missouri 

VOR  RWY  31  AMDT  7  .  .  . 

Effective:  09/23/91 

FDC  1/4585/MAW/  H/P  MALUEN 
MUNI,  MALDEN,  MO.  VOR  RWY  31 
AMDT  7  .  .  .  MSA  FROM  MAW 
VORTAC  2300.  THIS  BECOMES  VOR 
RWY  31  AMDT  7A. 

Trenton 

TRENTON  MUNI 

Missouri 

NDB  RWY  18  AMDT  6  .  .  . 

Effective:  09/23/91 

FDC  l/4588/TRX/  H/P  TRENTON 
MUNI,  TRENTON,  MO.  NDB  RWY  18 
AMDT  6  .  .  .  MSA  FROM  TRX  NDB 
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3000.  THIS  BECOMES  NDB  RWY  18 
AMDT  8A. 

Perryville 

PERRYVILLE  MUNI 

Missouri 

VOR/DME-A  AMDT  3  .  .  . 

Effective  09/23/91 

FDC  1/4590/K02/  FI/P  PERRYVILLE 
MUNI,  PERRYVILLE.  MO.  VOR/DME-A 
AMDT  3  .  .  .  MSA  FROM  FAM 
VORTAC  3200.  THIS  BECOMES  VOR/ 
DME-A.  AMDT  3A 

Havre 

HAVRE  CITY/COUNTY 

Montana 

VOR  RWY  25  AMDT  8  .  .  . 

Effective:  09/12/91 

FDC  l/4368/HVR/  FI/P  HAVRE 
CITY/COUNTY.  HAVRE,  MT.  VOR  ' 
RWY  25  AMDT  8  .  .  .  RHINO  FIX  MINS 
CIRCUNG  CAT  C  VIS  1 1/2.  DELETE 
.  .  .  ACTIVATE  MIRL  RWY  03-21  AND 
VASI  RWY  21— CTAF.  THIS  IS  VOR 
RWY  25  AMDT  8A. 

Billings 

BILLINGS  LOGAN  INTL 

Montana 

NDB  RWY  9L,  AMDT  18  .  .  . 

Effective:  09/23/91 

FDC  l/4586/BIL/  H/P  BILLINGS 
LOGAN  INTL.  BILUNGS.  MT.  NDB 
RWY  9L,  AMDT  18  .  .  .  MISSED  APCH 
CLIMBING  LEFT  TURN  TO  5700 
DIRECT  SAIGE  LOM  AND  HOLD. 
HOLD  W.  RT.  095  INBOUND.  THIS  IS 
NDB  RWY  9L  AMDT  18A. 

Billings 

BILLINGS  LOGAN  INTL 

Montana 

ILS  RWY  9L  AMDT  23  .  .  . 

Effective:  09/23/91 

FDC  1/4587/BIL/  FI/P  BILUNGS 
LOGAN  INTL,  BILUNGS,  MT.  ILS  RWY 
9L  AMDT  23  .  .  .  MISSED  APCH 
CLIMBING  LEFT  TURN  TO  5700 
DIRECT  SAIGE  LOM  AND  HOLD. 
HOLD  W,  RT,  095  INBOUND.  THIS  IS 
ILS  RWY  9L  AMDT  23A. 

WiUiston 

SLOUUN  FLD  INTL 

North  Dakota 

ILS  RWY  29  AMDT  3... 

Effective:  09/09/91 

THIS  CORRECTS  TL  91-20.15 

FDC  1/4270/ISN/FI/P  SLOULIN  FLD 
INTL,  WILUSTON,  ND.  ILS  RWY  29 
AMDT  3...MSA  SF  LOM  4300.  THIS  IS 
ILS  RWY  29  AMDT  3A.14 

Ord 

EVELYN  SHARP  HELD 

Nebraska 

NDB  RWY  13  AMDT  2... 


Effective:  09/13/91 

FDC  1/4388/ODX/FI/P  EVELYN  SHARP 
FIELD,  ORD,  NE.  NDB  RWY  13  AMDT 
2...ALT  MIN  CAT  A  AND  B  90O-2. 
CAT  C  900-2  Ml,  CAT  D  900-2  %.  ALT 
MINS  NA  WHEN  ORD,  NEBRASKA 
WEATHER  NOT  RECEIVED.  THIS  IS 
NDB  RWY  13  AMDT  2A. 

New  York 

LA  GUARDL\ 
New  York 

ILS  RWY  4  AMDT  33... 
Effective:  09/24/91 

FDC  1/4629/LGA/n/P  LA  GUARDIA. 
NEW  YORK.  NY.  ILS  RWY  4  AMDT 
33...S-ILS-4  VIS  4000  RVR  ALL  CATS. 
THIS  BECOMES  ILS  RWY  4  AMDT  33A. 

Elyiia 

ELYRL\ 

Ohio 

VOR-A  AMDT  7... 

Effective:  09/23/91 

FDC  1/4578/lGl/FI/P  ELYRL\. 
ELYRL\,  OH.  VOR-A  AMDT 
7...MINIMUMS...  CIRCUNG  CAT  C 
MDA  1260/HAA  500.  CHANGE 
ALTIMETER  SETTING  NOTE  TO... 
"USE  CLEVELAND  HOPKINS  INTL 
ALTIMETER  SETTING."  THIS  IS  VOR- 
A  AMDT  7A. 

Washington 

WASHINGTON  COUNTY 
Pennsylvania 
VOR-B  AMDT  6... 
Effective:  09/20/91 

FDC  1/4533/AFI/  H/P 
WASHINGTON  COUNTY. 
WASHINGTON.  PA.  VOR-B  AMDT 
6...CAT  D  CIRCLING  MDA  2080/HAA 
895,  VIS  3.  THIS  BECOMES  VOR-B 
AMDT6A. 

Providence 

THEODORE  FRANCIS  GREEN  STATE 

Rhode  Island 

ILS  RWY  5R  AMDT  14... 

Effective:  09/23/91 

FDC  1/4576/PVD/  FI/P  THEODORE 
FRANCIS  GREEN  STATE. 
PROVIDENCE,  RI.  ILS  RWY  5R  AMDT 
14...CHANGE  S-ILS-5R  CAT  D  MIN 
FROM  2000  RVR  to  1800  RVR.  THIS  IS 
ILS  RWY  5R  AMDT  14A. 

Sioux  Falls 

JOE  FOSS  FIELD 

South  Dakota 

VOR/DME  OR  TACAN  RWY  33  ANDT 

9... 
Effective  09/13/91 

FDC  1/4377/FSD/  H/P  JOE  FOSS 
HELD,  SIOUX  FALLS,  SD.  VOR/DME 
OR  TACAN  RWY  33  ANDT  9...ALT  MIN 
CAT  E  800-2  Vs.  DELETE  NOTE...  AIR 
CARRIER  LANDING  VISIBILITY 


REDUCTION  BELOW  =V4  MILE  FOR    ^ 
LOCAL  CONDITIONS  NOT 
AUTHORIZED.  THIS  IS  VOR/DME  OR 
TACAN  RWY  33  AMDT  9A. 

Sioux  Falls 

JOE  FOSS  HELD 
South  Dakota 

VOR  OR  TACAN  RWY  15  AMDT  la- 
Effective  09/13/91 

FDC  1/4378/FSD/  H/P  JOE  FOSS 
FIELD,  SIOUX  FALLS.  SD.  VOR  OR 
TACAN  RWY  15  AMDT  18...ALTN  MIN 
CAT  E  800-2  V2.  DELETE  NOTE...  AIR 
CARRIER  LANDING  VISIBILITY 
REDUCTION  BELOW  %  MILE  FOR 
LOCAL  CONDITIONS  NOT 
AUTHORIZED.  THIS  IS  VOR  OR 
TACAN  RWY  15  AMDDT 18A. 

Olympia 

OLYMPL\ 

Washington 

VOR  RWY  17  AMDT  10... 

Effective:  01/12/91 

FDC  1/4343/OLM/  H/P  OLYMPL\. 
OLYMPIA,  WA.  VOR  RWY  17  AMDT 
10...S-17  MDA  860/HAT  658  ALL  CATS 
VIS  CATS  A  AND  B  %  CAT  C 1  V*, 
CAT  D  1  V4.  CIRCLING  CATS  A  AND  B 
MDA  860/HAA  654  VIS  1  CAT  C  MDA 
aeO/HAA  654  VIS  1  %.  CAT  D  MDA 
9eO/HAA  754  VIS  2  V4.  THIS  IS  VOR 
RWY  17  AMDT  lOA. 

Hoqidam 

BOWERMAN 

Washington 

VOR  RWY  6  AMDT  12... 

Effective  09/24/91 

FDCl/4819/HQM/n/P 
BOWERMAN,  HOQUL\M.  WA.  VOR 
RWY  6  AMDT  12...ADD  NOTE... 
OBTAIN  LCL  ALSTG  FROM  SEATTLE 
RADIO.  IF  NOT  AVBL,  EXCEPT  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE 
PROC  NA.  THIS  BECOMES  VOR  RWY 
6  AMDT  12A. 

Hoquiam 

BOWERMAN 

Washington 

LOG  RWY  24  AMDT  2... 

Effective  09/24/91 

FDC  1/4620/HQM/  H/P 
BOWERMAN,  HOQUL\M.  WA.  LOG 
RWY  24  AMDT  2...ADD  NOTE... 
OBTAIN  LCL  ALSTG  FROM  SEATTLE 
RADIO.  IF  NOT  AVAILABLE,  EXCEPT 
FOR  OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE. 
PROC  NA.  THIS  BECOMES  LOC  RWY 
24  AMDT  2A. 

Hoquiam 
BOWERMAN 
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Washington 

VOR/DME  RWY  24  AMDT  3... 

Effective  09/24/91 

FDCl/4621/HQM/n/P 
BOWERMAN,  HOQUIAM.  WA.  VOR/ 
DME  RWY  24  AMDT  3. .ADD  NOTE... 
OBTAIN  LCL  ALSTG  FROM  SEATTLE 
RADIO.  IF  NOT  AVBL.  EXCEPT  FOR 
OPERATORS  WITH  APPROVED 
WEATHER  REPORTING  SERVICE, 
PROC  NA.  THIS  BECOMES  VOR/DME 
RWY  24  AMDT  3A. 

Beckley 

RALEIGH  COUNTY  MEMORIAL 
West  Virginia 
VOR  RWY  19  AMDT  2... 
Effective:  09/23/91 

FDC  1/4574/BKW/  H/P  RALEIGH 
COUNTY  MEMORIAL.  BECKLEY,  WV. 
VOR  RWY  19  AMDT  2.. .TERMINAL 
ROUTE  BLF  VORTAC  TO  BKW 
VORTAC  ALT  5200.  THIS  BECOMES 
VOR  RWY  19  AMDT  2A. 

[FR  Doc.  91-2405t  Filed  1(M-81;  8:45  amj 

BILLING  CODE  491»-19-ll 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  211 
RIN  0596-AB16 

Administration;  Contributions  to  ttie 
National  Wildfire  Disaster  Commission 

agency:  Forest  Service,  USDA. 
ACTION:  Interim  rule. 

summary:  This  rule  establishes  the 
manner  of  making  donations  to  support 
the  work  of  the  National  Commission  on 
Wildfire  Disasters,  established  by  the 
Wildfire  Disaster  Recovery  Act  of  1989. 
The  rule  is  necessary  to  implement  the 
ten  percent  limit  on  contributions 
established  by  the  Act  and  to  assure 
that  the  aggregate  amount  of 
contributions  from  any  one  person, 
group,  or  entity  will  not  exceed  ten 
percent  of  the  total.  The  intended  effects 
are  to  ensure  that  interested 
contributors  receive  constructive 
information  on  the  contribution  process 
and  to  provide  an  efficient  and 
consistent  process  for  administering 
contributions  to  the  Commission. 
EFFECTIVE  DATE:  "Hiis  rule  is  effective 
October  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  W.  Pendletan.  Fire  &  Aviation 
Management  Staff,  Forest  Service, 
USDA,  P.O.  Box  96090,  Washington,  DC 
20090-6090,  (202)  205-1511. 


UMI 


SUPPLEMENTARY  INFORMATION:  The 
Wildfire  Disaster  Recovery  Act  of  1989 
(Pub.  L  101-288: 16  U.S.C.  551  note) 
directed  the  Secretary  of  Agriculture  to 
establish  a  National  Commission  on 
Wildfire  Disasters,  the  purpose  of  which 
is  to  review  the  effect  of  disaster  fires 
on  natiu-al  rescnirces  and  on  the 
financial  and  cultural  aspects  of  the 
affected  communities  and  to  make 
findings  and  develop  recommendations 
concerning  the  steps  necessary  for  a 
smooth  and  timely  transition  from  the 
loss  of  natiu'al  resources  due  to  such 
fires. 

Section  105  of  the  Act  states  that, 
following  the  appointment  of  the 
members  of  the  Commission  and  not 
withstanding  the  provisions  of  section 
1342  of  title  31  of  the  United  States 
Code,  the  Secretary  of  Agriculture  may 
receive  on  behalf  of  the  Commission, 
from  persons,  groups,  and  entities  within 
the  United  States,  contributions  of 
money  and  services  to  assist  the 
Commission  in  carrying  out  its  duties 
and  fimctions.  Any  money  contributed 
under  this  section  shall  be  made 
available  to  the  Commission  to  carry  out 
this  AcL  The  Act  established  a 
limitation  to  assure  that  the  aggregate 
amount  of  contributions  from  any  one 
person,  group,  or  entity  shall  not  exceed 
ten  percent  of  the  total  amount  of  funds 
that  will  be  contributed  to  the 
Commission. 

The  Commission  will  be  dissolved 
within  90  days  following  submission  of 
its  final  report  on  December  1, 1991.  Due 
to  the  short  tenure  of  this  Conmiission 
and  the  need  to  have  rules  in  place  to 
guide  contributions  to  the  Commission, 
it  is  not  practicable  to  obtain  public 
comment  prior  to  adoption. 

This  rulemaking  establishes  uniform 
administrative  rules  for  receiving  and 
processing  contributions  to  the  National 
Commission  on  Wildfire  Disasters.  The 
purpose  is  to  assure  adherence  to  the 
statutory  limitation  on  contributions  for 
each  person,  group,  or  entity.  A  review 
of  existing  U.S.  Department  of 
Agriculture  regulations  as  well  as  those 
applicable  government-wide  has 
determined  that  there  are  no  existing 
rules  to  adequately  guide  the  ten  percent 
limitation  on  contributions  to  the 
Commission.  Accordingly,  this  rule  adds 
a  new  §  211.6  to  36  CFR  part  211  to  guide 
the  contribution  process. 

Paragraph  (a)  of  §  211.6  sets  forth  the 
statutory  authority  for  the  rule. 
Paragraph  (b)  limits  the  purpose  and 
scope  of  the  rulemaking  to  establishing 
administrative  procedures  for  receiving 
and  processing  nonfederal  contributions 
to  the  Commission.  Paragraph  (c) 


provides  definitions  of  "Group", 
"Person",  and  "Subsidiary"  as  those 
terms  are  used  in  S  211.6.  Paragraph  (d) 
provides  that  contributions  to  the 
Commission  may  be  made  by  pledge  of 
cash  or  services  payable  to  the  Forest 
Service  and  estabhshes  that  such 
pledges  must  be  received  no  later  than 
October  15.  The  Department  has 
adopted  the  'pledge"  mechanism  as  the 
only  practicable  way  to  ensure  that  no 
group,  person,  or  entity  contributes  more 
than  ten  percent  of  the  total  contributed 
in  support  of  the  Commission. 

If  the  agency  were  to  accept  cash  or 
services,  without  first  receiving  pledges, 
some  entities  might  inadvertently 
exceed  the  ten  percent  limit  because  the 
total  contributed  would  not  yet  be 
known.  Paragraph  (e)  establishes  that 
the  Chief  of  the  Forest  Service  shall 
receive  and  process  contributions  to  the 
Commission.  Once  the  total  amount  of 
pledges  is  received,  the  Forest  Service 
will  then  bill  contributors  for  the 
amounts  to  be  contributed.  This 
paragraph  also  provides  that  pledges  in 
excess  of  ten  percent  of  the  total  shall 
be  unobligated  and  dropped  from  the 
record.  Finally,  paragraph  (f)  provides 
that  any  unobligated  funds  contributed 
to  the  Commission  shall  be  deposited 
into  the  Treasury  as  miscellaneous 
receipts  upon  termination  of  the 
Commission.  This  provision  is  necessary 
because  the  agency  has  no  authority  to 
refund  donations. 

Regulatory  Impact 

This  interim  rule  has  been  reviewed 
under  USDA  procedure  and  Executive 
Order  12291  on  Federal  Regulations.  It 
has  been  determined  that  this  is  not  a 
major  rule.  The  rule  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy,  substantially  increase  prices 
or  costs  for  consumers,  industry,  or 
State  or  local  governments,  nor 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets. 

Moreover,  this  proposed  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  et  seq],  and  it 
has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Act 

Environmental  Impact 

This  proposed  rule  governs 
administrative  and  financial 
management,  procedures,  and,  as  such, 
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would  not  have  a  significant  effect  on 
the  human  environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4,  7  CFR 
lb.3(a)(l)). 

Controlling  Paperwork  Burdens  on  the 
Public 

This  rule  does  not  contain  any 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  as  defmed  in  5  CFR  Part 
1320  and  therefore  imposes  no 
paperwork  burden  on  the  public.  Those 
who  wish  to  donate  funds  or  services  to 
support  the  work  of  the  Commission 
may  do  so  by  letter  and  such  donation  is 
wholly  voluntary. 

List  of  Subjects  in  36  CFR  Part  211 

Administrative  practice  and 
procedure.  Intergovernmental  relations, 
Federal/State  cooperation,  and  National 
Forest. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  part  211  of  title  36  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 

PART  211— [AMENDED] 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authority:  30  Stat.  35,  as  amended,  sec.  1, 
33  Stat.  628  (16  U.S.C.  551.472). 

Subpart  A— Cooperation  Witti  Private 
and  State  Agencies 

2.  Add  a  new  §  211.6  to  read  as 
follows: 

§  2 11 .6    National  Comml wlon  on  Wildfire 
Disasters. 

(a)  Authority.  The  Wildfire  Disaster 
Recovery  Act  of  1989  (16  U.S.C.  551 
note)  authorizes  nonfederal 
contributions  to  support  the  work  of  the 
National  Commission  on  Wildfire 
Disasters.  The  Act  limits  contributions 
from  any  one  source  to  no  more  than  ten 
percent  of  the  total  contributed  from  all 
sources.  "Hie  acceptance  of  Gifts  Act  (7 
U.S.C.  2269)  authorizes  the  U.S. 
Department  of  Agriculture  agencies  to 
accept  donations  of  cash  to  be  used  in 
furtherance  of  official  purposes. 

(b)  Purpose  and  Scope.  This 
rulemaking  establishes  uniform 
administrative  procedures  for  receiving 
and  processing  nonfederal  contributions 
to  the  National  Commission  on  Wildfire 
Disasters. 

(c)  Definitions.  For  the  purposes  of 
this  section,  the  following  terms  and 
definitions  apply. 

Commission  means  the  National 


Commission  on  Wildfire  Disasters 
established  pursuant  to  the  Wildfire 
Disaster  Recovery  Act  of  1989. 

Group  means  a  partnership,  unit, 
aggregate,  corporation,  association  or 
other  legal  entity  having  an  associative 
or  assembled  interest  in  the  National 
Wildfire  Disaster  Commission. 

Person  means  any  individual, 
partnership,  corporation,  association,  or 
other  business  entity  which  can 
contribute  funding  to  the  National 
Wildfire  Disaster  Commission. 

Subsidiary  means  a  secondary  or 
subordinate  to  a  company,  organization, 
or  entity  that  controls  or  owns  all  or  a 
majority  of  its  shares.  For  the  purpose  of 
this  section,  any  subsidiary  of  a 
company,  organization,  or  entity  is  not 
eligible  to  contribute  funds  to  the 
Commission  if  the  parent  company, 
organization,  or  entity  has  contributed 
to  the  Commission. 

(d)  Manner  of  Donations. 
Contributions  to  the  Commission  may 
be  made  by  pledge  and  subsequent 
payment  of  cash  or  services  payable  to 
USDA  Forest  Service.  Pledges  of  cash  or 
services  contributed  in  support  of  the 
work  of  the  Commission  must  be 
received  no  later  than  November  1, 1991. 
For  the  purpose  of  this  section,  any 
subsidiary  of  a  company,  organization, 
or  entity  is  not  eligible  to  contribute 
funds  to  the  Commission  if  the  parent 
company,  organization,  or  entity  has 
contributed  to  the  Commission. 

(e)  Acceptance  of  Donations.  The 
Chief  of  the  Forest  Service  shall  receive 
and  process  contributions  in  support  of 
the  Commission.  Pledges  shall  be 
accepted  and  held  until  after  the 
contribution  period  ends.  The  Forest 
Service  shall  bill  contributors  for 
reimbursement  pursuant  to  their  pledges 
when  it  is  determined  that  the  individual 
contributions  do  not  exceed  ten  percent 
of  the  total  contributions  received.  Only 
amounts  equal  to  or  less  than  ten 
percent  of  the  total  will  be  billed.  Any 
amount  pledged  in  excess  of  ten  percent 
of  the  total  shall  be  unobligated  and 
dropped  from  the  records. 

(f)  Excess  Funds.  Any  funds  available 
to  the  Commission  that  remain 
unobligated  upon  termination  of  the 
Commission  shall  be  deposited  into  the 
Treasury  as  miscellaneous  receipts. 

Dated:  September  13. 1991. 

James  R.  Moseley, 

Assistant  Secretary,  Natural  Resources  and 
Environment 

[FR  Doc.  91-24030  Filed  10-4-91:  8:45  am] 

BILUNQ  COOC  MtO-lt-H 


ENVIRONMENTAL  PROTECTKM 
AGENCY 

40  CFR  Part  52 

[RI-3-1-51SS:  A-1-FRL-4010-1J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rtiode 
Island;  Nitrogen  Dioxide  Prevention  of 
Significant  Deterioration  increments 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Rhode  Island. 
These  revisions  incorporate  Prevention 
of  Significant  Deterioration  (PSD) 
nitrogen  dioxide  (NOi)  increments  and 
related  requirements.  The  intended 
effect  of  this  action  is  to  approve  a 
program  to  implement  the  NOj 
increments  in  the  State  of  Rhode  Island 
in  accordance  with  40  CFR  S  51.166.  This 
action  is  being  taken  in  accordance  with 
section  110  of  the  Gean  Air  Act. 

EFFECTIVE  DATE:  This  action  will 
become  effective  December  8, 1991, 
unless  notice  is  received  within  CO  days 
that  adverse  or  critical  comments  will 
■  be  submitted.  If  the  effective  dale  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed 
to  Linda  M.  Murphy,  Director.  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building. 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston,  MA;  Public  Information 
Reference  Unit,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460:  and  Division  of 
Air  and  Hazardous  Materials. 
Department  of  Environmental 
Management,  291  Promenade  Street. 
Providence,  RI 02908-5767. 
FOR  FURTHER  INFORMATtON  CONTACT 
Cheryl  A.  Aloi,  (617)  565-3252;  FTS  835- 
3252. 

SUPPLEMENTARY  INFORMATION:  On  May 
22. 1991.  the  State  of  Rhode  Island 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  a  program  to 
implement  the  NOi  increments  to 
prevent  the  significant  deterioration  oi 
air  quality  in  die  State  of  Rhode  Island. 
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On  October  17. 1988  (53  FR  40656), 
EPA  promulgated  regulations  under 
section  166  of  the  Clean  Air  Act  (the 
Act)  to  prevent  significant  deterioration 
of  air  quality  from  emissions  of  nitrogen 
oxides  (NOx).  These  regulations 
establish  the  maximum  allowable 
increase  in  the  ambient  NOi 
concentration  allowed  above  the 
baseline  concentration  in  an  area.  These 
maximum  allowable  increases  are 
called  "increments."  The  increments  use 
NOi  as  the  numerical  measure  because 
NO2  is  the  pollutant  on  which  the 
NAAQS  for  NOx  were  based.  In 
addition,  NO,  emissions  from  stationary 
sources  convert  to  NOi  in  the 
atmosphere. 

The  N0»  increment  program  has  a 
three-tiered  area  classification  system 
which  was  established  by  Congress  in 
section  163  of  the  Act  for  increments  of 
sulfur  dioxide  and  particulate  matter. 
Congress  designated  Class  I  areas 
(including  certain  national  parks  and 
wilderness  areas)  as  areas  of  special 
national  concern,  where  the  need  to 
prevent  the  significant  deterioration  in 
air  quality  is  the  greatest.  Therefore,  the 
increment  levels  in  Class  I  areas  are  the 
most  stringent.  Class  II  increments  allow 
for  a  moderate  degree  of  growth.  Class 
III  increments  allow  for  higher  levels  of 
industrial  growth.  There  are  no  Class  III 
areas  in  the  country  yet.  (Originally,  all 
areas  not  designated  as  Class  I  were 
designated  as  Class  II.  unless  the  State 
submitted  an  area  to  EPA  for 
redesignation  as  a  Class  I  or  III  area.) 

The  NOi  increments  for  the  three 
areas  are  the  following: 
Class  1: 2.S  ug/m*  annual  arithmetic 

mean 
Class  II:  25  ug/m'  annual  arithmetic 

mean 
Class  ni:  50  ug/m'  annual  arithmetic 

mean. 

Forty  CFR  51.166  sets  forth  the 
minimum  federal  requirements  for  the 
PSD  program.  State  PSD  programs  must 
meet  all  of  these  requirements.  The 
effective  date  of  the  amendments  to  40 
CFR  51.166  which  incorporate  the  NOz 
increments  was  October  17, 1989. 

Summary  of  Rhode  Island's  SIP 
Revision 

The  State  submitted  formal  revisions 
to  the  Rhode  Island  Air  Pollution 
Control  Regulation  No.  9  entitled 
"Approval  to  Construct,  Install,  Modify 
or  Operate"  which  became  effective  in 
the  State  on  May  20. 1991.  Rhode  Island 
made  changes  to  §  9.1  "Definitions"  and 
S  9.15  "Increment  Consumption."  In  its 
submittal.  Rhode  Island  also  made 
commitments  to  meet  the  necessary 
conditions  for  approval  of  the  NOi 


increment  program  as  described  in 
EPA's  official  comments  submitted 
during  the  public  comment  period  for 
Rhode  Island's  proposed  regulation. 
These  commitments  include  referencing 
the  legal  authority  under  State  law, 
establishing  a  NOx  emissions  inventory, 
determining  NOt  increment  consumption 
for  the  transition  period,  periodically 
assessing  NOi  increment  consumption, 
and  correcting  a  NOj  increment 
violation  within  60  days.  EPA  has 
prepared  a  short  memorandum  dated 
August  27, 1991  entitled  "Technical 
Support  Document — Rhode  Island 
Prevention  of  Significant  Deterioration 
(PSD)  Nitrogen  Dioxide  (NOj)  Increment 
Regulations"  which  includes  a  detailed 
analysis  of  this  SIP  action. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipate  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  December  6. 
1991. 

Final  Action 

EPA  is  approving  changes  to  §  9.1 
"Definitions."  and  §  9.15  "Increment 
Consumption"  of  the  Rhode  Island  Air 
Pollution  Control  Regulation  No.  9  as  a 
revision  to  the  Rhode  Island  SIP. 

EPA  has  reviewed  the  revisions  of  this 
notice  for  conformance  with  the 
provisions  of  the  1990  Clean  Air  Act 
Amendments  enacted  on  November  15. 
1990.  EPA  has  determined  that  this 
action  is  approvable.  While  the 
revisions  may  not  include  all  of  the  new 
PSD  requirements,  they  strengthen  the 
requirements  in  Rhode  Island's  existing 
SIP  and  conform  to  all  of  EPA's  current 
regulations.  Furthermore,  many  of  the 
provisions  of  the  new  law  do  not  require 
state  submittals  until  some  time  in  the 
future.  EPA  is  currently  developing 
revised  federal  PSD  regulations  and 
Rhode  Island  will  adopt  regulations 
meeting  these  new  requirements  and 
submit  them  in  a  separate  submittal. 
EPA  has  decided  to  approve  these 
revisions  today  in  order  to  strengthen 
the  SIP  and  conform  it  to  existing 


requirements  during  this  transition 
period. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedure 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  2. 1991. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Rhode  Island  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1. 1982. 

Dated:  September  9. 1991. 
Julie  Belaga. 
Regional  Administrator,  Region  I. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amendea 
as  follows: 

PART  52-{  AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 
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Sut>part  00 — Rtrade  Island 

2.  Section  52.2070  is  amended  by 
adding  paragraph  (c)(38]  to  read  as 
follows: 

§52.2070    Menttfleatlon  of  plan. 


(c) 


i; 


(38)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Rhode  Island  Department  of 
Environmental  Management  on  May  22, 
1991. 

(i]  Incorporation  by  reference. 


(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management  dated  May  22, 1991 
submitting  a  revision  to  the  Rhode 
Island  State  Implementation  Plan. 

[6]  Section  9.1.36  "baseline 
concentration."  section  9.1.39 
"increment."  section  9.1.40  "major 
source  baseline  date,"  section  9.1.42 
"minor  source  baseline  date."  section 
9.1.43  "net  emissions  increase."  and 
section  9.15.1(c)(5) — exclusion  from  NOj 
increments  due  to  SIP-approved 
temporary  increases  of  emissions,  of  the 


Rhode  Island  Air  Pollution  Control 
Regulation  No.  9  entitled  "Approval  to 
Construct,  Install,  Modify  or  Operate," 
effective  in  the  State  on  May  20, 1991. 

(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
state  submittal. 

3.  In  S  52.2081.  table  52.2081  is 
amended  by  adding  a  new  citation  to 
entry  "No.  9"  to  read  as  follows: 


§52.2081    EPA-approved  EPA 
Island  Stat*  r^guiationa. 


Table  52.2081— EPA-Approved  Rules  and  Regulations 


State  oitation 


Title/Mibiwt 


Date  adopted     OMeapproM«d 
by  State  by  EPA 


FPdtatton 


52  2070  CofTwnenta/UnappTo^fed 


No.  9.. 


Approve)     to     constFuct, 
modHy  or  operate. 


5/20/91 


10/7/91     IFR    dtation    from    pub-    (4(90) 
Uiheddete]. 


AddHkxi  ol  P90  NOk  Irv 


|FR  Doc.  91-23549  Filed  10-4-91:  &45  am] 
anxmo  CODE  eseo-so-M 


40  CFR  Part  52 
IFRL-4014-71 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Nebraska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  On  March  8. 1991,  the  State  of 
Nebraska  submitted  revised  regulations 
(adopted  December  7, 1990)  which 
contain  grammatical  changes,  deletions, 
and  a  revision  designed  to  tighten  the 
existing  incinerator  regulations.  EPA's 
approval  of  these  regulations  would 
strengthen  Nebraska's  State 
Implementation  Plan  (SIP). 
DATES:  This  action  will  be  effective 
December  6, 1991,  unless  notice  is 
received  within  30  days  of  publication 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  state 
submittal  for  this  action  are  available 
for  public  inspection  during  normal 
business  hours  at:  the  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  Nebraska 
Department  of  Environmental  Control. 
Air  Quality  Division,  301  Centennial 
Mall  South.  Lincoln,  Nebraska  68509; 
Public  Information  Unit.  Environmental 


Protection  Agency.  401  M  Street.  SW.. 

Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  COItTACT: 

Joshua  A.  Tapp  at  (913)  551-7606  (FTS 

276-7606). 

SUPPUDMENTARY  INFORMATtON:  Chapter 

1  "Definitions"  contains  definitions 
generally  applicable  to  provisions  of  the 
state's  regulations.  The  state  deleted  the 
deffnition  of  Ringlemann  Chart  chapter 
1.  section  068.  as  this  inspection  method 
is  no  longer  current. 

Chapter  3  "National  Ambient  Air 
Quality  Standards"  (NAAQS)  contains 
primary  and  secondary  ambient  air 
standards  for  selected  pollutants.  The 
state  deleted  the  word  "National"  from 
the  chapter  3  title  because,  in  addition  to 
the  NAAQS,  the  state  enforces  a 
particulate  matter  standard  which  is  not 
an  NAAQS. 

Chapter  4  "Reporting  and  Operating 
Permits  for  Existing  Sources;  When 
Required"  contains  reporting 
requirements  for  affected  sources.  The 
state  added  section  004.02  which 
requires  sources  subject  to  the  New 
Source  Performance  Standards  (NSPS) 
and  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  to 
comply  with  the  permitting  and 
reporting  requirements  of  this  chapter. 

Chapter  7  "Prevention  of  Significant 
Deterioration  of  Air  Quality" 
incorporates  by  reference  the  Prevention 
of  Significant  Deterioration  (PSD) 
requirements  contained  in  40  CFR  part 
52.  The  state  updated  its  reference  to  40 
CFR  part  52  in  section  001  of  chapter  7. 
This  reference  update  effectively 
incorporates  regulations  for 
implementing  the  revised  particulate 


matter  standards;  corrections  to 
regulations  for  implementing  the  revised 
particulate  matter  standards;  the 
"Guideline  on  Air  Quality  Models 
(Revised)"  (1988);  and  Supplement  A 
(1987),  guidance  on  the  federal 
enforceability  of  emissions  ctmtrols  and 
limitations  of  a  source,  and  guidance 
resulting  inm  the  settlement  agreement 
in  the  Chemical  Manufacturer's 
AssociaUon  (CMA)  v.  EPA,  D.C.  Cir.  No. 
79-1112  (February  22. 1982). 

In  chapter  10,  "Fuel  Burning 
Equipment;  Particulate  Emissions 
Limitations  for  Existing  Sources," 
section  002  provides  a  mathematical 
formula  for  sources  to  use  to  determine 
what  emission  limitations  apply  to  them. 
The  state  deleted  the  incorrect  unit  of 
hours  in  the  formula. 

Chapter  11  "Incinerators;  Emission 
Standards"  contains  Nebraska's  solid 
waste  incinerator  air  emission 
regulations.  Nebraska  tightened  the 
particulate  emission  limitation  by 
setting  an  emission  standard  of  0.10 
grains  per  dry  standard  cubic  foot  of 
exhaust  gas  (corrected  to  12  percent 
carbon  dioxide)  for  all  existing  solid 
waste  incinerators  in  section  002. 
Nebraska  also  added  a  new  section, 
section  005,  which  requires  incinerator 
operating  instructions  to  be  read  by  the 
operator  and  posted  at  the  incinerator 
site. 

In  February  of  1991,  EPA  promulgated 
regulations  for  new  and  existing 
municipal  waste  combustors  (MWC) 
which  have  the  capacity  to  combust 
greater  than  250  tons  per  day  (TPD)  of 
municipal  solid  waste  (MSW).  At  this 
time.  Nebraska  has  no  sources  affected 
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by  these  rulemakings;  however,  EPA  is 
required  by  the  1990  Clean  Air  Act 
Amendments  to  reexamine  these 
regulations  by  November  of  1991.  The 
1990  Amendments  also  require  EPA  to 
promulgate  by  November  15. 1992. 
regulations  for:  (1)  New  and  existing 
MWCs  which  have  the  capacity  to  burn 
less  than  250  TPD  of  MSW,  and  (2)  all 
medical  waste  incinerators.  All  NSPS 
regulations  for  incinerators  are  expected 
to  contain  a  standard  for  particulate 
matter  which  is  at  least  as  stringent  as 
that  standard  set  by  Nebraska  in  this 
revision. 

In  Chapter  15.  "Open  Fires. 
Prohibited;  Exceptions."  section  0O2.07C 
was  amended  to  provide  that  the 
exemption  allowing  burning  of  waste 
wood  only  extends  to  that  wood  which 
is  untreated. 

Chapter  16  "Visible  Emissions; 
Prohibited  (Exceptions  Due  to 
Breakdowns  or  Scheduled  Maintenance: 
See  chapter  20)"  was  amended  by 
replacing  references  to  the  Ringlemann 
Chart  in  sections  001.  002.01,  and  002.02 
with  references  to  opacity.  The 
Ringlemann  Chart  emission  evaluation 
method  is  obsolete.  Also,  a  source 
category  exception  in  section  002.03  was 
deleted  as  it  was  obsolete. 

Also  included  in  Nebraska's 
submission  are  rule  changes  which  will 
not  be  approved  in  this  action.  These 
rule  changes  include  NSPS  and  NESHAP 
delegations  (this  rule  revision  was 
addressed  in  a  separate  Federal  Register 
notice),  nitrogen  oxide  PSD  increment 
adoption  (this  rule  addition  was 
addressed  in  a  separate  Federal  Register 
notice),  and  reporting  requirements  for 
toxic  sources  (Section  110  of  the  Clean 
Air  Act  does  not  require  these  reporting 
requirements  in  the  State 
Implementation  Plan). 

EPA  Action 

.  EPA  approves  Nebraska's  request  to 
revise  its  SIP  with  regard  to  the  changes 
discussed  in  this  Federal  Register  notice. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
December  6, 1991,  unless,  within  30  days 
of  its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
Hnal  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 


this  action  will  be  effective  December  6. 
1991. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  8. 1989.  the  Office  of 
Management  and  Budget  waived  Tables 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291. 

Under  5  U.S.C.  605(b).  EPA  certifies 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  6. 1991. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control,  Incorporation  by 
reference,  and  Particulate  matter. 

Dated:  September  16, 1991. 
Morris  Kay, 
Regional  Administrator. 

40  CFR  part  52,  subpart  CC,  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  CC— Nebraska 

2.  Section  52.1420  is  amended  by 
adding  paragraph  (c)(39]  to  read  as 
follows: 

§  52. 1420    Identification  of  plan. 

***** 

(c)  *  *  * 


(39)  Plan  revisions  were  submitted  by 
the  Governor  of  Nebraska  on  March  8. 
1991. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Nebraska 
Department  of  Environmental  Control 
Title  129 — Nebraska  Air  Pollution 
Control  Rules  and  Regulations  adopted 
by  the  Nebraska  Environmental  Control 
Council  December  7. 1990,  effective 
February  20. 1991.  Revisions  to  the 
following  sections  are  approved  in  this 
action:  Chapter  1  (deletion  of  section 
068).  chapter  3  (deletion  of  "National" 
from  the  chapter  title)  chapter  4  (section 
004.02),  chapter  7  (section  001),  chapter 
10  (section  002),  chapter  11  (section  002 
and  section  005),  chapter  15  (section 
002.07C),  and  chapter  16  (sections  001, 
002.01.  002.02,  and  002.03.) 

[PR  Doc.  91-24069  Filed  10-4-91;  8:45  amj 
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40  CFR  Part  52 
[NJ-2-1-5085;  FRL-3996-51 

Approval  and  Promulgation  of 
Implementation  Plans;  Revision  to  the 
State  of  New  Jersey  Plan  Concerning 
Volatile  Organic  Compound  Test 
Procedures 

agency:  Environmental  Protection 

Agency. 

action:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  today  announcing  its 
approval  of  a  New  Jersey  request  to 
revise  its  State  Implementation  Plan  for 
the  attainment  and  maintenance  of 
national  ambient  air  quality  standards 
for  ozone.  This  revision  consists  of  test 
methods  for  determining  volatile  organic 
compound  emissions  from  source 
operations  in  the  State  of  New  Jersey. 

EFFECTIVE  DATE:  This  action  will  be 
effective  December  6. 1991.  unless  notice 
is  received  within  30  days  of  publication 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Any  comments  should  be 
addressed  to:  Constantine  Sidamon- 
Eristoff,  Regional  Administrator. 
Environmental  Protection  Agency. 
Region  II  Office,  26  Federal  Plaza,  New 
York,  New  York  10278. 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours. 
Environmental  Protection  Agency. 

Region  II  Office.  Air  Programs  Branch. 
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26  Federal  Plaza,  room  1034A.  New  . 
York,  New  York  10278. 

New  Jersey  Department  of 
Environmental  Protection.  Division  of 
Environmental  Quality.  Bureau  of  Air 
Pollution  Control.  401  East  State 
Street,  CN  027,  Trenton.  New  Jersey 
08625. 

Environmental  Protection  Agency. 
Public  Information  Reference  Unit.  401 
M  Street.  SW.,  Washington,  DC  20460^ 

FOR  FURTHER  INFORMATION  CONTACT. 

William  S.  Baker.  Chief.  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  II  Office,  26  Federal 
Plaza,  room  1034A.  New  York.  New 
York  1027a  (212)  264-2517. 

SUPPLEMENTARY  INFORMATION:  On  June 
3. 1988,  the  State  of  New  Jersey 
submitted  to  the  Environmental 
Protection  Agency  (EPA)  a  request  to 
revise  its  State  Implementation  Plan 
(SIP)  to  include  a  revised  regulation, 
New  )ersey  Administrative  Code 
(N.J.A.C.)  7:27B-3  entitled.  "Airiest 
Method  3 — Sampling  and  Analytical 
Procedures  for  the  Determination  of 
Volatile  Organic  Substances  from 
Source  Operations." 

The  regulation  provides  test  methods 
for  determining  the  levels  of  volatile 
organic  compounds  (VOC)  (referred  to 
in  New  Jersey  regulations  as  volatile 
organic  substances,  or  VOS)  which  are 
emitted  from  facilities  within  New 
Jersey.  It  is  intended  to  improve  the 
enforceability  of  the  New  Jersey  ozone 
SIP.  Inclusion  of  this  revised  regulation 
in  the  SIP  will  aid  in  the  determination 
of  the  compliance  status  of  affected 
sources  of  air  pollution  with  the 
following  New  Jersey  regulations: 
N.J.A.C.  7:27-16  "Control  and 
Prohibition  of  Air  Pollution  by  Volatile 
Organic  Substances,"  which  regulates 
VOC  emissions  from  stationary  sources, 
N.J.A.C.  7:27-8.  "Permits  and 
Certificates,"  and  N.J.A.C.  7:27-17 
"Control  and  Prohibition  of  Air  Pollution 
by  Toxic  Substances,"  which 
establishes  standards  for  the  control 
and  prohibition  of  air  pollution  by  toxic 
substances. 

Summary  of  7:27R-3 

The  sampling  and  analytical 
procedures  in  N.J.A.C.  7:27B-3  were 
developed  using  available  technology 
for  measuring  VOC  emissions.  In 
addition,  both  EPA  and  American 
Society  for  Testing  and  Materials 
(ASTM)  testing  procedures  have  been 
incorporated  in  the  regulation  by 
reference. 

The  revised  regulation.  N.J.A.C.  7:27B- 
3.  contains  test  methods  for  the 


following  six  general  VOC  emission 
categories,  for  which  standards  are 
specified  in  EPA-approved  N.J.A.C,  7:27- 
18. 

•  Surface  Coating  Operations: 
Analytical  methods  are  described  for 
analyzing  representative  samples  of 
surface  coating  materials  to  determine 
their  VOC  content.  The  methods 
prescribed  are  established  ASTM 
procedures,  which  are  incorporated  by 
reference. 

•  Delivery  Vessel  Leaks:  The 
regulation  describes  a  pressure/vacuum 
method  for  determining  the  leak 
tightness  of  delivery  vessels,  such  as 
tank  trucks  used  to  transport  gasoline. 

•  Leak  Detection  Process:  A 
procedure,  including  the  use  of  a 
portable  instrument,  is  established  for 
the  purpose  of  detecting  leaks  and 
fugitive  VOC  emission  losses  from 
valves,  flanges,  pumps,  and  other  points 
in  manufacturing  processes. 

•  Cutback  and  Emulsified  Asphalts: 
A  method  is  established  for  determining 
the  VOC  content  of  representative 
samples  of  cutback  or  emulsified 
asphalts.  The  method,  employing 
distillation  and  density  determination, 
uses  established  ASTM  procedures, 
which  are  incorporated  by  reference. 

•  Process  and  Transfer  Operations: 
The  regulation  includes  methods  for 
determining  source  emissions  from 
process  and  transfer  operations  for  a 
single  known  VOC.  a  mixture  of  known 
VOCs  in  known  proportions,  and  a 
mixture  of  known  VOCs  in  unknown 
proportions. 

•  Petroleum  Dry  Cleaning 
Operations:  The  regulation  includes 
methods  for  determining  the  solvent 
recovery  rale,  the  solvent  content  in 
filtration  wastes,  and  the  VOC 
emissions  from  petroleum  dry  cleaning 
operations. 

Section  3.2(c)  permits  the  New  Jersey 
Department  of  Environmental  Protection 
(DEP)  to  approve  the  use  of  alternate 
test  methods,  analytical  methods, 
instrumentation,  source  test  period,  or 
data  reporting  forms  in  those  instances 
where  the  specific  provisions  cannot  be 
used.  EPA  can  only  accept  such 
alternative  requirements  if  these 
changes  are  submitted  to  and  approved 
by  EPA.  In  a  letter  dated  October  15. 
1990,  DEP  committed  to  submit  such 
alternative  requirements  for  approval  by 
EPA.  EPA  will  process  such  alternatives 
using  letter  notices,  a  new  SIP 
processing  procedure  (see  54  FR  2214. 1/ 
19/89)  which  provides  for  a  quick 
response. 


Finding 

EPA  has  reviewed  the  State's 
submittal  and  believes  that  it 
establishes  a  consistent  and  technically 
substantive  basis  for  testing  VOCs.  The 
rule  provides  methods  to  determine 
whether  the  required  reductions  in  VOC 
emissions  are  achieved  and  maintained 
and  it  also  provides  for  the  accurate 
measurement  of  the  emission  of  toxic 
VOCs.  As  such,  today  EPA  is  approving 
New  Jersey's  request  to  include  the 
provisions  of  N.J.A.C.  7:27B-3  in  its  SIP. 

EPA  is  publishing  this  action  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  60  days  from  the 
date  of  the  Federal  Register  notice 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
fmal  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  60  days  from 
today. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  48  FR  8709.) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
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Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  from  date  of 
publication.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  a^ect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CYR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 
Volatile  organic  compounds. 


Dated  August  2B,  1991. 
ConstantiBe  Sidamon-Eiistoff, 

Regional  A  dministraior. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40,  chapter  I.  subchapter  C.  part 
52,  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642 

Subpart  FF— New  Jersey 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(48)  to  read  as 
follows: 

§  52. 1 570    Identification  of  plan. 


(c)  •  *  • 

***** 

(48)  A  revision  submitted  on  June  3, 
1988  by  the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP)  to 
revise  its  implementation  plan  to  include 
revised  testing  procedures. 

(i)  Incorporation  by  reference:  New 
Jersey  Administrative  Code  7:27B-3. 
"Air  Test  Method  3 — Sampling  and 
Analytical  Procedures  for  the 
Determination  of  Volatile  Organic 
Substances  from  Source  Operations," 
effective  9/8/86. 

(ii)  Additional  material:  October  15. 
1990  letter  from  William  O'SuUivan. 
NJDEP  to  William  S.  Baker.  EPA. 

3.  The  table  in  §  52.1605  is  amended 
by  adding  a  new  entry  under  title  7, 
chapter  27B  for  subchapter  3  in 
numerical  order  to  read  as  follows: 

§52.1605    EPA-approved  New  Jersey 
regulations. 


State  regulation 


State 

etfective 

date 


EPA  approved  date 


CofnmefTts 


Title  7,  Ctiapter  278: 

Sutx:tiapter  3,  "Air  Test  Met^od  3 — Sampling  and  Analytical  Procedures  for 
ttia  Detenranafion  o(  VolaUe  Organic  Subatancas  from  Source  Oper- 
ation*.". 


9/8/86     [Iraert  FR  puUcatton 

date  and  otaten  of  this 
documentl. 


Attemative  requirements  approved  t)y  tt>e 
State  pursuant  to  Section  3  2(c)  t>ecorr)e 
applicable  only  *  approved  t>y  EPA. 


[FR  Doc.  9\-2Mn  Filed  10-4-91;  8:45  am] 

BILUNO  CODE  (560-SO-« 

40  CFR  Parts  60  and  61 

(FRL-4014-3] 

New  Source  Performance  Standards 
(NSPS)  and  National  Emission 
Standards  for  Hazardous  Air 
Pollutants  (NESHAP);  Delegation  of 
Authority  to  the  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  This  docxunent  aimounces  the 
delegation  of  authority  by  EPA  to  the 
State  of  Iowa  for  the  implementation 
and  enforcement  of  NSPS  40  CFR  part 
60.  subparts  QQQ,  SSS,  and  VW  and 
NESHAPs  40  CFR  part  61,  subparts  L,  Y, 
BE,  and  FF.  This  action  is  in  response  to 
the  Slate's  request  for  delegation  of 
authority.  The  effect  of  the  delegation  is 
to  shift  the  primary  responsibility  for 
implementation  and  enforcement  of 
these  standards  from  EPA  to  the  state  of 
Iowa. 

EFFECTIVE  DATE:  May  22, 1991. 


ADDRESSES:  All  requests,  reports, 
applications,  submittals,  and  such  other 
communications  required  to  be 
submitted  under  40  CFR  parts  60  and  61, 
including  notifications  required  to  be 
submitted  imder  subpart  A,  for  affected 
facilities  or  activities  in  Iowa  should  be 
sent  to  Chief.  Air  Quality  and  Solid 
Waste  Protection  Bureau,  Iowa 
Department  of  Natural  Resources.  Henry 
A.  Wallace  Building,  900  East  Grand. 
Des  Moines,  Iowa  50319.  A  copy  of  all 
notices  required  by  Subpart  A  also  must 
be  sent  to  Director.  Air  and  Toxics 
Division,  Environmental  Protection 
Agency,  Region  VII,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  D.  LeValley.  Air  Planning  and 
Development  Section.  Air  Branch, 
Environmental  Protection  Agency, 
Region  VII.  at  the  above  address  or  by 
calling  (913)  551-7020  (FTS  27&-7020). 
SUPPLEMENTARY  INFORMATION:  Sections 
111  and  112  of  the  Clean  Air  Act  allow 
the  Administrator  of  the  EPA  to  delegate 
to  any  state  government  authority  to 
implement  and  enforce  the  standards 
promulgated  by  the  agency  under  40 
CFR  parts  60  and  61.  A  new  process  for 
approving  state-delegated  programs  will 
be  developed  because  of  the  CAA 


Amendments  of  1990  but  until  a  process 
has  been  developed,  we  will  continue 
with  this  method.  EPA  retains 
concurrent  authority  to  implement  and 
enforce  the  delegated  standards.  The 
delegation  shifts  the  primary 
responsibility  for  implementation  and 
enforcement  of  the  standards  from  EPA 
to  the  state  government. 

On  August  20. 1984,  EPA  and  the  State 
of  Iowa  entered  into  a  delegation  of 
authority  agreement  whereby  Iowa 
automatically  receives  authority  to 
implement  and  enforce  federal  NSPS 
and  NESHAP  standards  upon  the 
adoption  of  the  standards  by  the  state 
government.  (See  50  FR  933.)  Iowa 
revised  its  rules  to  adopt,  by  reference, 
the  NSPS  standards  for  40  CFR  part  60, 
subparts  QQQ,  SSS,  and  VVV  and  the 
NESHAPs  for  40  CFR  part  61.  subparts 
L.  Y,  BB,  and  FF.  The  adoption  action 
and  regulation  changes  became  effective 
May  22, 1991.  The  Iowa  Department  of 
Natural  Resources  (IDNR)  informed  EPA 
of  the  adoption  action  in  a  letter  dated 
April  18, 1991.  EPA  subsequently 
acknowledged  the  adoption  and  the 
corresponding  delegation  of  authority  in 
a  letter  to  IDNR  on  June  24, 1991.  The 
delegation  occurred  under  the  terms  of 
the  above-mentioned  August  20, 1984, 
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automatic  delegation  of  authority 
agreement. 

EPA  hereby  notifies  interested 
individuals  that,  effective  May  22. 1991, 
EPA  delegated  the  authorization  to 
implement  and  enforce  the  federally 
estabhshed  standards  for  40  CFR  parts 
60  and  61,  subparts  identified  above,  to 
the  state  of  Iowa. 

This  document  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
7411  and  7412). 

Dated:  September  10. 1991. 
Morris  Kay. 

Regional  Administrator. 
[FR  Doc.  91-23611  Filed  10-4-91: 8:45  un) 
■nxiNO  coot  two  10  m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docktt  No.  91-159;  RM-7719] 

Radio  Broadcaatlng  Sarvtcaa; 
Medicine  Lodge.  KS 

agency:  Federal  Communications 

Commission. 

action:  Pinal  rule. 

SUMMARY:  This  document  substitutes 
Channel  269C2  for  Channel  240A  at 
Medicine  Lodge,  Kansas,  and  modifies 
the  construction  permit  for  Station  KREJ, 
in  response  to  a  petition  filed  by  Florida 
Public  Radio,  Inc.  See  56  FR  28128,  June 
19. 1991.  The  coordinates  for  Channel 
269C2  are  37-13-58  and  98-39-43.  In 
accordance  with  §  1.420(g)  of  the 
Commission's  Rules,  we  have 
authorized  a  modification  of  the 
petitioner's  construction  permit  for 
Station  KRE)  since  no  other  expressions 
of  interest  have  been  received.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  November  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-159, 
adopted  September  18, 1991,  and 
released  October  1. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  1714  2l8t  Street.  NW.. 
Washington.  DC  20036.  (202)  452-1422. 


List  of  Subjects  In  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

{73.202   [Amended] 

2.  Section  73.202(b).  the  Table  of  PM 
Allotments  under  Kansas,  is  amended 
by  removing  Channel  240A  and  adding 
Channel  269C2  at  Medicine  Lodge. 

Federal  Conununications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-23994  Filed  lO-t-91:  8:45  am] 

MLUNQ  COOE  Sril-OI-ll 


47  CFR  Part  73 

(MM  Docket  No.  91-183;  RM-773S] 

Radio  Broadcasting  Services; 
Lexington  and  Pickens,  MS 

aoency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  290C2  for  Channel  290C3. 
reallots  the  channel  from  Lexington  to 
Pickens,  Mississippi,  and  modifies  the 
license  for  Station  WLTD(FM)  to  specify 
Pickens  as  the  community  of  license  for 
Channel  290C2.  This  action  is  taken  in 
response  to  a  petition  filed  by ).  Scott 
Communications.  Inc.  See  56  FR  30525, 
July  3, 1991.  The  coordinates  for  Channel 
290C2  at  Pickens  are  32-39-38  and  90- 
03-20.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  November  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-183, 
adopted  September  18, 1991.  and 
released  October  1. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  1714  2l8t  Street.  NW.. 
Washington,  DC  20036,  (202)  452-1422. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73— (AMENDED! 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

{73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  290C3  at 
Lexington  and  adding  Channel  290C2. 
Pickens. 

Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-23993  Filed  10-4-91:  8:45  am] 

■lUJNO  coot  S712-01-M 


47CFRPtrt73 

[MM  Docket  No.  90-846;  RM-7S24] 

Rsdio  Broadcasting  Services;  Yreka, 
CA 

AOENCY:  Federal  Communications 
Commission. 

ACTKHr.  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  280C1  for  Channel  249C2  at 
Yreka,  California,  and  modifies  the 
license  for  Station  KYRE(FM)  to  specify 
operation  on  the  non-adjacent  higher 
powered  channel,  as  requested  by 
Dalmation  Enterprises.  Inc.  Although 
Channel  293C1  was  proposed  as  an 
additional  equivalent  channel  for  use  by 
other  interested  parties,  it  is  not  allotted 
since  no  interest  in  the  use  of  the 
channel  was  expressed.  See  56  FR  1507. 
January  15, 1991.  Coordinates  for 
Channel  280C1  at  Yreka  are  41-36-34 
122-37-29.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  November  18, 1991. 

FOR  FURTHER  INFORMA-PON  CONTACT 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-646. 
adopted  September  18, 1991,  and 
released  October  2, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW..  Washington,  DC  20036. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  removing  Channel  249C2  and  adding 
Channel  280C1  at  Yreka. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assislant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-24097  Filed  10-4-91  8:45  amf 

BiU.me  COM  •7«2-01-M 


47  CFR  Part  73 

[MM  Docket  No.  89-415;  RM-6943,  RM- 
7257J 

Radio  Broadcasting  Services; 
Cleveland  and  Rosedaie,  MS 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  doctnnent  deletes 

Channel  295A  at  Cleveland.  Mississippi, 
reallots  it  as  Channel  298C3  to  Rosedaie, 
Mississippi,  and  modifies  the 
construction  permit  of  Station 
VvEZU(FM)  to  specify  operation  on 
Channel  298C3  at  Rosedaie.  In  addition, 
this  action  allots  Channel  2j2C3  to 
Cleveland,  Mississippi,  as  proposed  in 
the  Notice  of  Proposed  Rule  Making  in 
this  proceeding.  See  54  FR  40894. 
September  4, 1989.  Channel  298C3  can 
be  allotted  to  Rosedaie  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  18.0  kilometers  (11.7 
miles)  northeast  to  avoid  a  short-spacing 
to  Station  WKXI-FM,  Channel  298C1. 
Magee,  Mississippi.  The  coordinates  for 
Channel  298C3  at  Rosedaie  are  North 
Latitude  33-56-20  and  Wast  Longitude 
90-51-10.  Channel  252C3  can  be  allotted 
to  Cleveland.  Mississippi,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  13.7  kilometers  (8.5 
miles)  northwest  to  avoid  a  short- 
spacing  to  Station  WBAQ(FM).  Channel 
250C2,  Greenville,  Mississippi.  The 
coordinates  for  Channel  252C3  at 
Cleveland  are  North  Latitude  33-62-00 
and  West  Longitude  90-45-00.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  Date:  November  18, 
1991. 


The  window  period  for  filing 
applications  for  Channel  252C3. 
Cleveland,  Mississippi,  will  open  on 
November  19, 1991,  and  close  on 
December  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Arthur  D.  Scrufchins,  Mass  Media 
Bureau,  (202)  632-6302. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-415, 
adopted  September  24, 1991.  and 
released  October  2, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  1714  21st  Street,  NW.. 
Washington,  DC  20036  (202)  45Z-1422. 

List  of  Subjects  in  47  CFR  Pact  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  autbority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Arotndedl 

2.  Section  73.202(b}.  the  Table  of  FM 

Allotments  under  Mississippi,  is 
amended  by  removing  Channel  298A 
and  adding  Channel  252C3  at  Cleveland, 
and  adding  Chaimel  2S8C3.  Rosedaie. 

Federal  Communications  Commission. 

Andrew  {.  Rhodes, 

Chief.  AllocoUona  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-24098  Filed  10-4-91;  8:45  am) 

BILUNQ  COOC  <712-«1-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Trzrffic  Safety 
AdmiRistration 

49  CFR  Part  571 

[Docket  No.  91-09;  Notice  02] 

RIN  2127-AO  04 

Federal  Motor  Vehicle  Safety 
Standards:  Brake  Hoses 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule. 

summary:  This  notice  amends  Standard 
106,  Brake  Hoses,  by  removing 
paragraphs  Sl2  and  13  which  exclude 
certain  brake  hose,  fittings  and 


assemblies  from  the  standard's  labeling 
requirements  in  S5.2,  7.2  and  9.1. 
NHTSA  is  deleting  S12  and  13  because 
they  are  generally  redundant.  Most  of 
their  provisions  exist  in  the  labeling 
requirements  located  elsewhere  in  the 
standard.  Also,  NHTSA  is  removing  Sl2 
and  13  because  they  are  inconsistent  in 
some  respects  with  the  standard's 
labeling  requirements,  which  could 
engender  confusion  about  the 
requirements.  This  notice  also  makes 
other  amendments  to  the  labeling 
requirements. 

DATES:  The  amendment  is  effective  on 
November  6, 1991.  Petitions  for 
reconsideration  of  the  final  rule  must  be 
received  by  November  6, 1991. 

ADDRESSES:  Petitions  for 
reconsideration  should  refer  to  the 
docket  number  and  notice  number  of  the 
notice  and  be  submitted  to: 
Administrator,  room  5220,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW..  Washington, 
DC.  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vernon  Bloom,  NRM-11,  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW.,  Washington, 
DC.  20590.  Telephone:  (202)  366-5277. 
SUPPLEMENTARY  INFORMATION:  This 
notice  removes  paragraphs  Sl2  and  13 
from  Standard  106  to  improve  the  clarify 
of  the  labeling  requirements  of  the 
standard,  and  makes  other  labeling 
amendments.  S5.2.  7.2  and  9.1  of  the 
standard  specify  that  certain 
information  (e.g.,  size,  manufacturer 
identification]  must  be  labeled  on  new 
brake  hose,  end  fittings  and  assemblies. 
Exclusions  of  certain  hose,  fittings  and 
assemblies  from  the  labeling 
requirements  are  found  in  SS2, 72  and 
9.1.  Exclusions  are  also  found  in  Sl2  and 
13. 

The  exclusions  of  Sl2  and  13 
generally  reflect  the  exclusions  of  S5.2. 
7.2  and  9.1.  and  are  therefore  redundant 
to  a  degree.  Further,  as  discussed  fully 
in  the  NPRM,  Sl2  and  13  are  also  in 
some  respects  inconsistent  with  the 
standard's  labeling  requirements,  which 
could  engender  confusion  about  the 
requirements.  NHTSA  proposed  to 
remove  Sl2  and  13  (56  FR  7640;  February 
25, 1991)  to  eliminate  the  redundancies 
and  inconsistencies  posed  by  those 
paragraphs. 

In  addition  to  removing  S12  and  13, 
the  agency  also  proposed  several 
labeling  changes  to  the  standard. 

First,  NHTSA  proposed  that  S5.2.1  be 
amended  to  apply  the  striping 
requirement  only  to  bulk  hose  and  hose 
installed  in  an  assembly.  Thus,  the 
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requirement  would  not  apply  to  hose 
that  is  sold  ^8  part  of  a  motor  vehicle. 
NHTSA  believed  that  once  the  hose  is 
installed  in  the  vehicle,  the  purpose  for 
the  stripes  is  fulfilled. 

Second,  the  agency  proposed  to 
amend  S5.2.4,  7.2.3  and  9.1.3  to  remove 
th<>  requirement  that  an  assembly  must 
be  assembled  by  the  vehicle 
manufacturer  to  be  excluded  from  the 
assembly  labeling  requirements. 
Assemblies  installed  in  new  vehicles 
need  not  bear  a  label  because  the 
vehicle  certification  and  identification 
information  serves  to  certify  and 
identify  the  hose  assembly.  NHTSA 
believed  it  would  make  no  difference 
whether  the  vehicle  manufacturer  itself 
produced  the  assembly. 

Third,  the  agency  proposed  to  slightly 
modify  the  last  sentence  of  the 
introductory  paragraph  of  S5.2.2,  7.2.1, 
and  9.1.1  to  make  clear  that  the 
information  need  not  be  present  on  hose 
that  is  sold  as  part  of  a  brake  hose 
assembly  or  a  motor  vehicle. 

Comments  on  NPRM 

The  agency  received  comments  on  the 
NPRM  from  Chrysler  Corporation, 
Bendix  Heavy  Vehicle  Systems  Group  of 
Allied-Signal  Inc.,  and  Volvo  GM  Heavy 
Truck  Corporation.  All  commenfers 
supported  the  proposed  amendments  to 
the  standard.  Chrysler  said  the  proposed 
changes  "will  not  affect  automotive 
safety  and  will  also  enable 
manufacturers  to  provide  safe  brake 
hoses  without  additional  regulatory 
cost." 

After  reviewing  the  comments, 
NHTSA  has  concluded  the  proposed 
changes  to  Standard  106  are  warranted, 
and  has  adopted  the  changes  in  this 
final  rule  as  proposed. 

Volvo  GM  suggested  the  effective  date 
of  the  amendment  be  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register,  instead  of  the 
proposed  date  (180  days  after 
publication),  because  the  amendment 
would  impose  no  additional 
requirements.  NHTSA  has  determined 
there  is  good  cause  shown  for  an  earlier 
effective  date  because  the  rule  clarifies 
the  standard's  labeling  requirements, 
and  relieves  some  restrictions  on 
labeling  components.  NHTSA  has 
further  determined  the  effective  date  of 
the  amendment  will  be  30  days  after 
publication.  The  agency  has  specified 
that  date  to  provide  time  for  any  person 
to  submit  a  petition  for  reconsideration 
of  the  rule  before  the  date  on  which  the 
rule  is  effective. 

Impact  Analyses 

NHTSA  has  concluded  that  this  rule 
does  not  qualify  as  a  "major  rule"  within 


the  meaning  of  Executive  Order  12291, 
and  that  the  rule  is  not  "significant" 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  procedures. 
NHTSA  has  further  determined  that  the 
effects  of  this  rulemaking  are  minor  and 
that  preparation  of  a  final  regulatory 
evaluation  is  not  warranted.  The 
amendments  that  clarify  the  labeling 
requirements  for  hoses,  fitting  and 
assemblies  do  not  significantly  affect 
manufacturers  because  virtually  all 
components  are  currently  being 
produced  with  the  correct  labeling.  The 
amendments  that  modify  the  striping 
requirements  for  hose  and  labeling 
assemblies  only  slightly  modify  present 
requirements  by  relieving  present 
restrictions.  Therefore,  the  agency 
anticipates  that  manufacturers  will  be 
only  minimally  affected. 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any 
manufacturer  of  brake  hoses,  end 
fittings  or  assemblies  that  might  qualify 
as  a  small  entity  under  the  Regulatory 
Flexibility  Act  could  benefit  slightly  by 
the  amendment  due  to  the  clarification 
of  the  labeling  requirements.  However, 
the  agency  does  not  believe  the 
amendment  results  in  significant  cost 
impacts  for  manufacturers  since  hoses, 
end  fittings  and  assemblies  are  currently 
being  produced  with  the  correct 
labeling.  There  is  no  significant  impact 
on  the  cost  of  vehicles,  and  small 
organizations  and  governmental 
jurisdictions  that  purchase  motor 
vehicles  are  not  significantly  affected  by 
the  amendment. 

Environmental  Effects 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Regulatory  Information  Number 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulatioiu.  The  Regulatory 


Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  571  as 
follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1403. 1407: 
delegation  of  authority  at  49  CFR  1.50. 

§571.106    [Amenctod] 

2.  S5.2.1  is  revised  to  read  as  follows: 

55.2.1  Each  hydraulic  brake  hose, 
except  hose  sold  as  part  of  a  motor 
vehicle,  shall  have  at  least  two  clearly 
identifiable  stripes  of  at  least  one- 
sixteenth  of  an  inch  in  width,  placed  on 
opposite  sides  of  the  brake  hose  parallel 
to  its  longitudinal  axis.  One  stripe  may 
be  interrupted  by  the  information 
required  by  S5.2.2,  and  the  other  stripe 
may  be  interrupted  by  additional 
information  at  the  manufacturer's 
option.  However,  hydraulic  brake  hose 
manufactured  for  use  only  in  an 
assembly  whose  end  fittings  prevent  its 
installation  in  a  twisted  orientation  in 
either  side  of  the  vehicle,  need  not  meet 
the  requirements  of  S5.2.1. 

3.  The  introductory  text  of  S5.2.2  is 
revised  to  read  as  follows: 

55.2.2  Each  hydraulic  brake  hose  shall 
be  labeled,  or  cut  from  bulk  hose  that  is 
labeled,  at  intervals  of  not  more  than  6 
inches,  measured  from  the  end  of  one 
legend  to  the  beginning  of  the  next,  in 
block  capital  letters  and  numerals  at 
least  one-eighth  of  an  inch  high,  with  the 
information  listed  in  paragraphs  (a) 
through  (e)  of  this  section.  The 
information  need  not  be  present  on  hose 
that  is  sold  as  part  of  a  brake  hose 
assembly  or  a  motor  vehicle. 

«        *        *        *        • 

4.  The  introductory  text  of  S5.2.4  is 
revised  to  read  as  follows: 

S5.2.4  Each  hydraulic  brake  hose 
assembly,  except  those  sold  as  part  of  a 
motor  vehicle,  shall  be  labeled  by  means 
of  a  band  around  the  brake  hose 
assembly  as  specified  in  this  paragraph 
or,  at  the  option  of  the  manufacturer,  by 
means  of  labeling  as  specified  in 
85.2.4.1.  The  band  may  at  the 
manufacturer's  option  be  attached  so  as 
to  move  freely  along  the  length  of  the 
assembly,  as  long  as  it  is  retained  by  the 
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end  fittings.  The  band  shall  be  etched, 
embossed,  or  stamped  in  block  capital 
letters,  numerals  or  symbols  at  least 
one-eighth  of  an  inch  high,  with  the 
following  information: 
•        *        *        •        * 

5.  The  introductory  text  of  S7.2.1  is 
revised  to  read  as  follows: 

S7.2.1  Hose.  Each  air  brake  hose  shall 
be  labeled,  or  cut  from  bulk  hose  that  is 
labeled,  at  intervals  of  not  more  than  6 
inches,  measured  from  the  end  of  one 
legend  to  the  beginning  of  the  next,  in 
block  capital  letters  and  numerals  at 
least  one-eighth  of  an  inch  high,  with  the 
information  listed  in  paragraphs  (a) 
through  (e)  of  this  section.  The 
information  need  not  be  present  on  hose 
that  is  sold  as  part  of  a  brake  hose 
assembly  or  a  motor  vehicle. 
t        •        *        *        * 

6.  The  introductory  text  of  S7.2.3  is 
revised  to  read  as  follows: 

S7.2.3  Assemblies.  Each  air  brake 
hose  assembly  made  with  end  Httings 
that  are  attached  by  crimping  or 
swaging,  except  those  sold  as  part  of  a 
motor  vehicle,  shall  be  labeled  by  means 
of  a  band  around  the  brake  hose 
assembly  as  specified  in  this  paragraph 


or,  at  the  option  of  the  manufacturer,  by 
means  of  labeling  as  specified  in 
S7.2.3.1.  The  band  may  at  the 
manufacturer's  option  be  attached  so  as 
to  move  freely  along  the  length  of  the 
assembly,  as  long  as  it  is  retained  by  the 
end  fittings.  The  band  shall  be  etched, 
embossed,  or  stamped  in  block  capital 
letters,  numerals  or  symbols  at  least 
one-eighth  of  an  inch  high,  with  the 
following  information: 
***** 

7.  The  introductory  text  of  S9.1.1  is 
revised  to  read  as  follows: 

S9.1.1  Hose.  Each  vacuum  brake  hose 
shall  be  labeled,  or  cut  from  bulk  hose 
that  is  labeled,  at  intervals  of  not  more 
than  6  inches,  measured  from  the  end  of 
one  legend  to  the  beginning  of  the  next, 
in  block  capital  letters  and  numerals  at 
least  one-eighth  of  an  inch  high,  with  the 
information  listed  in  paragraphs  (a) 
through  (e)  of  this  section.  The 
information  need  not  be  present  on  hose 
that  is  sold  as  part  of  a  brake  hose 
assembly  or  a  motor  vehicle. 
***** 

8.  The  introductory  text  of  S9.1.3  is 
revised  to  read  as  follows: 


S9.1.3  Assemblies.  Each  vacuum 
brake  hose  assembly  made  with  end 
fittings  that  are  attached  by  crimping  or 
swaging  and  each  plastic  tube  assembly 
made  with  end  fittings  that  are  attached 
by  heat  shrinking  or  dimensional 
interference  fit,  except  those  sold  as 
part  of  a  motor  vehicle,  shall  be  labeled 
by  means  of  a  band  around  the  brake 
hose  assembly  as  specified  in  this 
paragraph  or,  at  the  option  of  the 
manufacturer,  by  means  of  labeling  as 
specified  in  S9.1.3.1.  The  band  may  at 
the  manufacturer's  option  be  attached 
80  as  to  move  freely  along  the  length  of 
the  assembly,  as  long  as  it  is  retained  by 
the  end  fittings.  The  band  shall  be 
etched,  embossed,  or  stamped  in  block 
capital  letters,  numerals  or  symbols  at 
least  one-eighth  of  an  inch  high,  with  the 
following  information: 
***** 

9.  S12  and  S13  are  removed. 

Issued  on  September  30, 1991. 
Jeny  Ralph  Cuiry, 
Administrator. 
[FR  Doc.  91-24017  Filed  10-4-91;  8:45  am] 
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This  secliof)  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  Na  91-036] 
RIN  0579-AA21 

Importation  of  Plants  Established  In 
Growing  Media  and  Availability  of  Pest 
Risk  Analysis  Standards 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Animal  and  Plant  Health 
Inspection  Service  is  currently 
developing  "Standards  for  Pest  Risk 
Analyses:  Plants  in  Growing  Media," 
which  will  be  used  to  analyze  the  pest 
risk  associated  with  the  importation  of 
plants  established  in  growing  media. 
Based  on  these  analyses,  we  intend  to 
propose  changes  to  the  regulations 
concerning  the  types  of  plants  which 
may  be  imported  established  in  growing 
media  and  the  conditions  under  which 
such  plants  may  be  imported.  This 
notice  gives  the  public  an  opportunity  to 
obtain  and  comment  on  the  draft 
standards,  end  announces  the  first  five 
genera  of  plants  which  will  be  analyzed 
using  the  standards. 
DATES:  Comments  on  the  draft 
"Standards  for  Pest  Risk  Analyses: 
Plants  in  Growing  Media,"  will  be 
considered  if  they  are  received  on  or 
before  November  21. 1991. 
addresses:  Copies  of  the  draft 
"Standards  for  Pest  Risk  Analyses: 
Plants  in  Growing  Media"  may  be 
obtained  from  Policy  and  Program 
Development,  Planning  and  Risk 
Analysis  Systems,  APHIS.  USDA.  room 
814.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20782.  (301]  436- 
4391.  To  help  ensure  that  your  written 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 


PPD.  APHIS,  USDA.  room  866,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-036.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  A.  Acree,  Chief,  Planning  and 
Risk  Analysis  Systems,  Policy  and 
Program  Development,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  room  814, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-4391. 
SUPPLEMENTARY  INFORMATION:  On 
February  15, 1991,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
published  a  proposal  in  the  Federal 
Register  (56  FR  6297-6315,  Docket  No. 
87-005)  to  revise  certain  importation 
prohibitions,  restrictions,  and 
procedural  requirements  contained  in 
"Subpart-Nursery  Stock,  Plant,  Roots, 
Bulbs,  Seeds,  and  Other  Plant  Products" 
(7  CFR  319.37  et  seq.).  This  proposed 
rule  also  discussed  future  rulemaking 
actions  by  APHIS  and  draft  standards 
for  analyzing  pest  risks  for  plants 
imported  established  in  growing  media. 
These  discussions  are  updated  below. 

A  number  of  persons  and 
organizations  that  learned  of  the  draft 
risk  assessment  standards  through  the 
above  proposed  rule  sent  in  comments 
on  the  draft  risk  assessment  standards. 
These  comments  are  being  considered  in 
the  process  of  developing  the  final  risk 
assessment  standards,  and  these 
persons  do  not  need  to  resubmit  their 
comments  in  response  to  this  Federal 
Register  notice,  unless  they  wish  to  do 
so. 

Future  Rulemaking  Actions 

APHIS  intends  to  propose  several 
amendments  to  "Subpart — Nursery 
Stock,  Plants,  Roots,  Bulbs,  Seeds,  and 
other  Plant  Products"  (7  CFR  319.37  et 
seq]  during  the  next  three  years. 
Primarily,  these  amendments  will 
consist  of  changes  to  the  list  of  plants 
allowed  to  be  imported  established  in 
growing  media  (7  CFR  319.37-8).  APHIS 
has  received  requests  from  importers 
and  foreign  governments  to  allow  more 
than  60  additional  groups  of  plants 
established  in  growing  media  to  be 
imported  into  the  United  States. 


Generally,  APHIS  permits  the  entry  of 
specified  plants  only  after  determining    • 
that  the  entry  would  present  no 
significant  pest  risk  to  United  States 
agriculture.  The  decision  on  whether  to 
allow  entry  of  each  plant  genus  is  time- 
consuming,  and  includes  detailed 
analysis  of  pest  risks  associated  with 
the  genus.  These  pest  risk  analyses  must 
be  scientifically  sound,  thorough,  and 
up-to-date.  Pest  risk  analyses  have  been 
performed  for  the  plants  that  are  under 
consideration  for  entry  established  in 
growing  media.  However,  most  of  the 
analyses  were  completed  more  than  a 
year  ago,  and  some  are  up  to  ten  years 
old.  APHIS  is  concerned  that  some  of 
the  analyses  may  now  be  outdated.  In 
addition,  the  methods  used  in 
performing  the  analyses  varied,  because 
they  were  not  conducted  in  accordance 
with  a  uniform  pest  risk  analysis 
methodology.  Therefore,  APHIS  intends 
to  conduct  new  pest  risk  analyses  for 
these  60  plant  groups,  using  a  uniform 
pest  risk  analysis  methodology  and  up- 
to-date  information. 

Completing  new  pest  risk  analyses  for 
all  the  plant  groups  that  have  been 
requested  will  take  several  years 
because  new,  uniform  standards  for  pest 
risk  analysis  will  be  used.  At  the  present 
time,  APHIS  is  still  developing  the 
standards  and  procedures  that  will  be 
used  to  evaluate  the  pest  risks 
associated  with  the  proposed  entry  of 
these  plants  established  in  growing 
media. 

To  prevent  unnecessary  delay  in  the 
publication  of  regulations,  APHIS  has 
decided  to  publish  revisions  to  S  319.37- 
8  in  several  phases.  Each  time  APHIS 
completes  the  pest  risk  analysis  process 
for  5-15  plant  groups,  we  intend  to 
publish  a  proposed  rule  proposing  to 
permit  entry  of  those  plants  we  believe 
can  be  safety  imported. 

Over  the  next  three  years,  we  expect 
to  propose  several  rules,  each  listing 
plant  groups  APHIS  proposes  to  add  to 
the  list  in  §  319.37-8.  The  plants  to  be 
addressed  in  the  first  pest  risk  analysis 
and  the  first  proposed  rule  of  this  series 
will  be  of  the  following  genera: 
Anthurium,  Alstroemeha,  Ananas, 
Nidularium,  and  Rhododendron. 

These  five  genera  were  selected 
because  they  are  among  the  first  plants 
requested  by  foreign  governments  to  be 
imported  established  in  growing  media. 
They  also  represent  a  diversity  of 
horticultural  and  botanical  types 
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suitable  for  the  first  application  of  the 
"Standards  for  Pest  Risk  Analysis: 
Plants  in  Growing  Media"  discussed 
below. 

Draft  "Standards  For  Pest  Risk 
Analyses:  Plants  in  Growing  Media" 

APHIS  is  currently  developing  the 
standards  and  procedures  that  will  be 
used  to  evaluate  the  pest  risks 
associated  with  the  proposed  entry  of 
additional  plants  established  in  growing 
media.  We  have  completed  the  draft 
standards  describing  possible 
methodologies  for  this  type  of  pest  risk 
assessment,  and  we  are  making  the 
draft  standards  available  for  public 
review  and  comment. 

Importers  and  others  have  requested 
that  APHIS  allow  approximately  60 
additional  general  of  plants  to  enter  the 
United  States  established  in  growing 
media.  APHIS  will  perform  a  pest  risk 
analysis  for  each  genus.  The  results  of 
each  pest  risk  analysis  will  determine 
whether  or  not  APHIS  proposes  to 
permit  entry  of  the  plant.  Therefore, 
interested  parties  may  wish  to  review 
and  comment  on  the  draft  "Standards 
For  Pest  Risk  Analyses:  Plants  in 
Growing  Media." 

These  standards  describe  the  process 
through  which  APHIS  is  developing  risk 
analysis  standards  for  entry  of  plants 
established  in  growing  media.  It 
discusses  alternate  methods  for 
performing  such  analyses,  and 
recommends  standards  to  ensure  that 
pest  risk  analyses  are  of  high  quality.  It 
also  discusses  the  types  of  data  that 
must  be  used  to  perform  a  reliable 
analysis,  and  methodologies  for 
evaluating  that  data. 

Copies  of  the  standards  may  be 
obtained  from  the  source  listed  in 
"ADDRESSES"  above  in  this  document. 

After  considering  comments  on  the 
draft  standards,  and  revising  it  if 
necessary,  we  will  publish  a  proposal  in 
the  Federal  Register  describing  the 
procedures  contained  in  the  standards, 
and  describing  the  results  of  the  pest 
risk  analyses  conducted  for  Anthurium. 
Alstroemerla,  Ananas,  Nidularium,  and 
Thododendron.  At  the  same  time,  if 
recommendations  are  developed  to 
permit  entry  of  any  of  these  genera,  we 
will  publish  a  proposal  to  amend  the 
restrictions  contained  in  7  CFR  319.37-8 
concerning  importation  of  plants 
established  in  growing  media. 

We  believe  that  by  proposing  the 
standards  in  the  "Standards  For  Pest 
Risk  Analyses:  Plants  in  Growing 
Media"  at  the  same  time  we  propose 
regulations  for  the  first  five  genera  to  be 
evaluated  using  these  standards,  we  will 
give  the  interested  public  the  maximum 
opportunity  to  comment  on  the 


standards,  the  proposed  regulations  for 
these  five  genera,  and  the  relationship 
between  the  two.  By  seeing  how  the 
standards  are  put  to  use  in  evaluating 
specific  genera,  reviewers  may  come  to 
a  better  understanding  of  exactly  what 
the  standards  mean  and  how  APHIS 
proposes  to  apply  them.  Based  on  the 
comments  received  on  the  proposed 
regulations  for  the  five  genera,  APHIS 
may  revise  the  standards  document  or 
the  proposed  regulations  before 
proceeding  to  a  final  action  for  either 
one. 

Done  in  Washington.  DC.  this  1st  day  of 
October  1991. 
Robert  Melland, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  91-24063  Filed  10-4-91;  8:45  am) 
BILUNO  CODE  3410-34-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30, 40, 70,  and  72 

RIN  3150-AD98 

Decommissioning  Recordkeeping  and 
License  Termination:  Documentation 
Additions 

aqency:  Nuclear  Regulatory 
Commission. 


action:  Proposed  rule. 


SUMIMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  require  holders 
of  a  specific  license  for  possession  of 
byproduct  material,  source  material, 
special  nuclear  material,  and 
independent  storage  of  spent  nuclear 
fuel  and  high-level  radioactive  waste  to 
prepare  and  maintain  additional 
documentation  identifying  areas  where 
licensed  materials  and  equipment  Avere 
stored  or  used  outside  restricted  areas, 
areas  where  spills  have  occurred, 
locations  and  contents  of  current  and 
previous  burial  areas  within  the  site, 
and  equipment  involved  in  the  licensing 
activity  that  will  remain  on  site  at  the 
time  of  termination  of  the  license.  The 
information  required  by  the 
amendments  will  provide  greater 
assurance  that  decontamination  and 
decommissioning  of  licensed  facilities 
have  been  carried  out  in  accordance 
with  the  Commission's  regulations. 
DATES:  Comment  period  expires 
December  23. 1991.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  NRC  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 


ADDRESSES:  Mail  written  comments  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch.  Hand  deliver  comments  to  One 
White  Flint  North,  11555  Rockville  Pike, 
Rockville,  MD.  between  7:45  am  and  4:15 
pm  Federal  workdays. 

Copies  of  comments  received  may  be 
e.xamined  at  the  NRC  Public  Document 
room.  2120  L  Street  NW.  (Lower  Level), 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Carl  Feldman.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301)  492-3883. 

SUPPLEMENTARY  INFORMATION: 
Background 

NRC  licenses  subject  to  the 
requirements  of  10  CFR  parts  30.  40.  70. 
and  72  who  wish  to  terminate  their 
licenses  must  decontaminate  all 
contaminated  facilities  and  sites 
according  to  NRC  requirements  before 
the  NRC  can  authorize  the  termination 
of  the  license.  Therefore,  the  licensee's 
application  for  license  termination,  and 
other  records  on  decommissioning 
available  from  the  licensee,  must 
contain  sufficient  information  on  the 
residual  radioactivity  levels  in  the 
licensee's  facilities  and  sites  to  allow 
the  NRC  staff  to  make  a  determination 
on  whether  the  licensee's  facilities  and 
sites  can  be  released  for  unrestricted 
use. 

A  General  Accounting  Office  (GAO) 
report.  "NRC  Decommissioning 
Procedures  and  Criteria  Need  to  Be 
Strengthened"  (GAO/RCED-89-119, 
May  26. 1989)  indicated  incomplete 
recordkeeping  as  a  potential  problem. 
The  issue  was  also  discussed  by  the 
NRC  at  the  hearing  before  the 
Environment.  Energy  and  Natural 
Resources  Subcommittee  of  the  House 
Committee  on  Government  Operations, 
chaired  by  Congressman  Mike  Synar  of 
Oklahoma  (Synar  Subcommittee)  on 
August  3. 1989.  Both  the  GAO  report  and 
the  Synar  Subcommittee  were 
concerned  that,  because  of  poor  or 
insufficient  knowledge  as  to  the  location 
within  a  licensee's  site  where  licensee 
activities  were  conducted,  the  NRC 
could  terminate  a  license  and  release 
facilities  and  sites  for  unrestricted  use 
which  may  be  partially  contaminated. 
Currently.  NRC's  rules  on 
decommissioning  recordkeeping  (10  CFR 
30.35(g).  40.38(f).  70.25(g).  and  72.30(d)) 
specifically  require  licensees  to  keep 
certain  records  important  to 
decommissioning  in  an  identified 
location  until  the  license  is  terminated 


II 
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by  the  Commission.  These  records 
include  drawings  of  structures  and 
equipment  in  restricted  areas  where 
radioactive  materials  were  used  or 
stored,  documentation  identifying  the 
location  of  inaccessible  residual 
contamination,  and  detailed 
descriptions  of  spilled  radioactive 
materials  that  can  affect 
decommissioning.  However,  these 
requirements  do  not  require  the  licensee 
to  identify  areas  where  licensed 
materials  were  stored  or  used  outside 
restricted  areas,  or  areas  where  spills 
have  occurred  but  have  been 
subsequently  cleaned  up,  or  equipment 
involved  in  the  licensed  activity  that 
will  remain  on  site  at  the  time  of 
termination  of  the  license,  or  the 
location  and  radioactive  contents  of 
current  or  previous  burial  areas  within 
the  licensee's  site. 

Discussion 

Although  licensees  are  authorized  to 
possess  and  use  licensed  materials  only 
in  areas  described  in  the  license 
application  or  the  license  condition,  the 
description  of  those  areas  is  often  very 
general  and,  by  itself,  would  not  allow 
speciHc  buildings  and  equipment 
involved  in  licensed  operations  to  be 
clearly  identified.  A  licensee's  facility 
could  include  large  areas  of  land  and 
many  individual  buildings.  Yet,  these 
could  be  undifferentiated  and  identified 
only  as  an  address  which  "identifies" 
the  "location"  of  the  licensed  material  in 
the  license.  Furthermore,  over  the  course 
of  many  years,  some  rooms,  buildings, 
areas,  or  onsite  burial  grounds  that  were 
previously  used  for  licensed  operations 
may  no  longer  be  used  and  corporate 
memory  of  the  previous  locations  where 
licensed  material  was  used  may  be  lost. 

Prior  to  terminating  a  license,  the  NRC 
must  determine  that  all  the  land, 
including  onsite  burial  grounds, 
buildings,  and  equiprhent  involved  in 
licensed  operations  has  been 
decontaminated  in  accordance  with 
Commission  regulations.  Clearly, 
requiring  licensees  to  maintain  a  listing, 
contained  in  a  single  document,  of  all 
areas  and  buildings  that  have  been 
contaminated  or  have  been  subject  to 
potential  contamination  would  facilitate 
that  determination.  The  Commission 
believes  that  this  type  of  listing  is 
appropriate  and  necessary  to  ensure 
that  decommissioning  has  been  carried 
out  thoroughly.  Therefore,  the 
Commission  proposes  to  amend  the 
current  decommissioning  recordkeeping 
sections  under  10  CFR  30.35,  40.36,  70.25. 
and  72.30  to  require  licensees  (except  for 
those  on-site  areas  which  contain  or 
have  contained  byproduct  materials 
with  only  half-lives  of  10  days  or  less  or' 


depleted  uranium  used  for  shielding  or 
as  penetrators  in  unused  munitions]  to 
maintain  a  listing  in  a  single  document 
and  to  certify  the  completeness  and 
accuracy  of  that  single  hsting.  Areas 
which  contain  or  have  contained 
mixtures  of  materials  not  specifically 
excepted  in  the  regulations,  such  as 
including  any  material  with  half-lives 
greater  than  10  days,  would  also  have  to 
be  listed.  The  listing  should  include: 

(1)  All  areas  designated  and  formerly 
designated  as  restricted  areas  as 
defined  under  10  CFR  20.3(14)  or  10  CFR 
20.1003: 

(2)  All  areas,  other  than  restricted 
areas,  where  radioactive  materials  in 
quantities  greater  than  those  listed  in  10 
CFR  part  20,  Appendix  C  to  sections 
20.1001-20.2401,  are  or  have  been  used, 
possessed,  or  stored; 

(3)  All  areas,  other  than  restricted 
areas,  where  spills  or  other  unusual 
occurrences  involving  the  spread  of 
contamination  in  and  around  the 
facility,  equipment,  or  site  have  occurred 
that  required  reporting  pursuant  to 

§§  30.50  (b)(1)  or  b(4).  40.60  (b)(1)  or 
b(4),  70.5  (b)(1)  or  (b)(4)  of  10  CFR  parts 
30,  40,  and  70,  respectively; 

(4)  Areas  where  subsequent  cleanup 
has  removed  the  contamination;  and 

(5)  The  location  of  all  known  current 
and  previous  onsite  burial  areas,  with 
their  radionuclide  content. 

The  Commission  believes  that  certain 
exceptions  (e.g.,  depleted  uranium 
shielding)  may  be  appropriate  because 
the  on-site  use  and  storage  of  materials 
such  as  depleted  uranium  shielding  have 
not  resulted  in  any  known 
contamination  problems.  This  is  not  true 
for  exploded  or  tested  munitions 
containing  depleted  uranium.  The 
Commission  wishes  to  solicit  public 
comments  on  the  exceptions  it  has 
chosen  for  this  proposed  rule  or  any 
other  exceptions  that  may  be 
appropriate,  including  consideration  of 
exceptions  on  a  case-by-case  basis.  The 
Commission  has  chosen  to  except  from 
the  requirements  of  the  rulemaking 
radioactive  materials  with  half-life  of  10 
days  or  less  for  part  30  byproduct 
material  licensees  because  these 
materials  will  have  insignificant 
radiation  impacts  after  about  100  days 
or  approximately  3  months  (about  10 
half-lives).  Thus,  there  is  no  benefit  or 
specific  need  to  identify  areas  and 
equipment  that  contain  or  contained  the 
above  variety  of  licensed  materials.  Of 
course,  equipment  to  be  left  on  site  at 
the  time  of  license  termination  are 
appropriate  for  listing  since  these  may 
be  potential  sources  of  exposure. 

The  Commission  recognizes  that  many 
material  licensees  (e.g.,  radiographers. 


well-loggers,  portable  gauge  users,  etc.) 
in  both  NRC  and  Agreement  States  are 
authorized  to  operate  at  "temporary  job 
sites"  outside  of  the  licensee's 
permanent  facility  and  site  boundary  as 
specified  in  the  license.  The  Commission 
also  recognizes  that  the  greater  majority 
of  those  licensees  authorized  to  operate 
at  temporary  job  sites  as  specified  in  the 
license  are  sealed  source  users  (e.g., 
radiographers)  who  are  required  to 
establish  temporary  "restricted  areas" 
in  the  performance  of  the  service  at  each 
of  the  client  sites  they  visit.  The  intent 
of  the  proposed  regulations  is  to  ensure 
that  all  major  on-site  contaminated 
facilities  and  sites  are  properly 
decontaminated  at  the  time  of  actual 
decommissioning  through  reasonable 
good  documentation  practices.  The 
Commission  does  not  believe  a 
requirement  to  list  every  single 
restricted  area  at  temporary  job  sites 
outside  of  the  licensee's  permanent 
facility  and  site  boundary  is  either 
practical  or  reasonable  since  the 
chances  of  contaminating  the  temporary 
job  sites  from  sealed  source  users  are 
minimal  under  normal  usage  conditions. 
In  addition,  the  encapsulation  integrity 
of  the  sealed  sources  are  tracked  as  part 
of  the  NRC  and  Agreement  States  sealed 
source  and  device  registration  program. 
Of  course,  the  Commission  is  concerned 
that  contamination  should  be  minimized 
regardless  of  whether  contamination 
occurred  on  or  off  the  licensee's  site.  But 
it  believes  that  this  goal  is  achievable 
through  the  licensee's  contamination 
control  program,  material  accountability 
program,  and  other  radiological  safety 
programs  which  are  outside  the  scope  of 
the  proposed  requirements. 

Under  current  Commission 
regulations,  licensees  are  required  to 
keep  information  identified  as  important 
to  decommissioning.  The  information 
identified  in  §5  30.35(g),  40.36(f), 
70.25(g),  and  72.30(d).  can  be  used  by  the 
staff  in  determining  the  adequacy  of  a 
licensee's  decommissioning  plans.  The 
Commission  also  believes  that  this 
information  should  be  part  of  the 
information  permanently  kept  by  the 
NRC  documenting  its  finding  for  license 
termination.  Hence,  parts  30.  40.  70,  and 
72  are  being  amended  to  require  that  the 
information  identified  as  important  to 
decommissioning  accompanys  the 
licensee's  decommissioning  plan 
submittal.  Other  licensees  who  may  not 
be  required  to  submit  a 
decommissioning  plan,  but  from  whom 
additional  information  is  needed  for  the 
permanent  record,  will  be  requested  to 
submit  such  information  on  a  case-by- 
case  basis.  For  those  licensees  who  may 
have  decontaminated  part  of  their 
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facilities  (e.g.,  several  buildings  within 
the  site)  and  then  released  these 
buildings  for  sale  or  unrestricted  use, 
without  terminating  the  license,  it  is  the 
intent  of  the  commission  that  the 
licensee  should  maintain  all  records 
important  to  decommissioning  for  the 
released  buildings  until  such  time  when 
the  license  is  terminated. 

Environmental  Impact — Categorical' 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(cJ[3)  (ii)  and  (iii). 

Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
regulations. 

Paperwork  Reductian  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  This 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

The  public  reporting  bm-den  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response,  including 
the  time  for  reviewing  instruction, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  and  to  the  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019,  (3150- 
0017,  3150-0020,  315O/0009,  and  3150/ 
0132),  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC.  Single  copies  of  the  analysis  may  be 
obtained  from  Dr.  Carl  Feldman,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3883. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 


analysis  may  be  submitted  to  the  NRC 
as  mdicated  under  the  ADDRESSES 
heading. 

Regulatocy  Flexibility  Certificatioa 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
impact  upon  a  substantial  number  of 
small  entities.  The  proposed  rule  would 
potentially  affect  all  material  licensees. 
For  affected  small  entity  licensees,  the 
added  requirements  would  require  only 
a  small  effort  of  about  10  hours  to 
compile  the  information  and  create  the 
required  listing.  Fulfilling  the  proposed 
requirements  should  entail  simply 
documenting  information  the  licensees 
already  have  or  will  possess  and  may, 
overall,  actually  reduce  licensee  costs 
by  allowing  the  Ucense  to  be  terminated 
more  expeditiously. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1),  and 
therefore,  that  a  backfit  analysis  is  not 
required. 

List  of  Subjects 

10  CFR  Part  30 

Byproduct  material.  Civil  penalty. 
Government  contracts, 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  ^ 

Criminal  penalty.  Government 
contracts.  Hazardous  material — 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material,  and 
Uranium. 

10  CFR  Part  70 

Criminal  penalty.  Hazardous 
materials — transportation,  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  72 

Manpower  training  program.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements,  Security  measures.  Spent 
fuel. 


For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  30.  40,  70, 
and  72. 

PART  SO-RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81.  82. 101. 182, 183, 180, 68 
Stat.  935,  948.  953,  954,  955,  as  amended,  sec. 
234,  83  Stat  444.  as  amended  (42  U.S.C.  2111, 
2112.  2201,  223Z  2233,  2238,  2282);  sees.  201, 
as  amended,  202,  206, 88  Stat.  1242,  as 
amended.  1244. 1246.  (42  U.S.C  5841.  5842, 
5846). 

Section  30.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  30.34(b)  also  issued  under  sec.  184,  68 
Stat.  954,  as  amended  (42  U.S.Q  2234). 
Section  30.61  also  issued  under  stc.  187,  68 
Stat  955  (42  U.S.C.  2237). 

For  the  purposes  6i  sec.  223. 68  Stat.  958,  aa 
amended  (42  U.S.C.  2273);  §S  30.3.  30.34(b), 
(c).  (f).  («)■  and  (i).  30.41  (a)  and  (c),  and  30.53 
are  issued  under  sees.  161b,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201(b):  and  tS  30.6.  30.9, 
30.34(g).  30.35(g)(3),  30.36,  30.51.  30.52,  30.55, 
and  30.56  (b)  and  (c)  are  issued  under  sec. 
1610, 08  Stat.  95a  as  amended  (42  U.S.C. 
2201  (o)). 

2.  Section  30.8  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  30.8    Inf onnatton  eoNeetlon 
requlrwiMntK  0MB  approvaL 


(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  §&  30.15,  30.19,  30.2a 
30.32,  30.34.  30.35.  30.36,  30.37,  30.38, 
30.51,  30.55,  and  30.56. 
***** 

3.  Section  30.35  is  amended  by 
redesignating  paragraph  (g)(3)  as 
paragraph  (g](4]  and  adding  a  new 
paragraph  (g)(3)  to  read  as  follows: 

§  30.35    Rnanclal  aMurane*  and 
recordkeeping  for  deccmmtaaloning. 


(g)  *  *  * 

(3)  A  listing  contained  in  a  single 
document  and  certified  by  the  hcensee 
to  be  complete  and  accurate,  of  the 
following: 

(i)  All  on-site  areas  designated  and 
formerly  designated  as  restricted  areas 
as  defined  under  10  CFR  2a3(a)(14]  ur 
20.1003.  except  for  areas  containing 
byproduct  materials  having  only  haff- 
lives  of  10  days  or  less; 
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(ii)  All  on-site  areas,  other  than 
restricted  areas,  where  radioactive 
materials  in  quantities  greater  than 
amounts  listed  in  appendix  C  to 
§  §  20.1001-20.2401  of  10  CFR  part  20, 
except  for  areas  containing  byproduct 
materials  having  only  half-lives  of  10 
days  or  less,  are  or  have  been  used, 
possessed  or  stored;  and 

(iii]  All  on-site  areas,  other  than 
restricted  areas,  where  spills  or  other 
unusual  occurrences  involving  the 
spread  of  contamination  in  and  around 
the  facility,  equipment,  or  site  have 
occurred  that  required  reporting 
pursuant  to  §  30.50  (b)(1)  or  (b)(4). 
including  areas  where  subsequent 
cleanup  procedures  have  been  removed 
the  contamination. 

(iv)  All  known  locations  and 
radionuclide  contents  of  previous  and 
current  burial  areas  within  the  site. 

•  •        •        •        « 

4.  section  30.36  is  amended  by 
redesignating  paragraph  (c)(2)(iii)D)  as 
(c)(2)tiii)(E),  adding  a  new  paragraph 
(c)(2)(iii)(D).  and  revising  paragraph 
(c)(3)  to  read  as  follows: 

§  30.36    Expiration  and  termination  of 
licenses.  , 

•  * 

(c)* 

(2)* 

(iii)*  *  * 

(D)  The  information  required  in 
§  30.35(g)(3)  and  any  other  information 
required  by  §  30.35(g)  that  is  considered 
necessary  to  support  the  adequacy  of 
the  decommissioning  plan  for  approval; 

***** 

(3)  Upon  approval  of  the 
decommissioning  plan  by  the 
Commission,  the  licensee  shall  complete 
decommissioning  in  accordance  with  the 
approved  plan.  As  a  final  step  in 
decommissioning,  the  licensee  shall 
again  submit  the  information  required  in 
paragraph  (c)(l)(v)  of  this  section,  shall 
certify  the  disposition  of  accumulated 
wastes  from  decommissioning,  and  shall 
include  a  hst  of  the  location  and 
description  of  all  equipment  involved  in 
the  licensed  operations  that  is  to  remain 
onsite  at  the  time  of  license  termination. 


PART  40~DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

5.  The  authority  citation  for  part  40  is 
revised  to  read  as  follows: 

Authority:  Sees.  62.  63.  64. 65,  81. 161, 182. 
183. 186.  68  Stat.  932.  933.  935.  948.  953.  954. 
955,  as  amended.  Bees.  lle(2}.  83.  84,  Pub.  L. 
95-604. 92  Stat.  3033.  as  amended,  3039,  sec. 
234.  83.  Stat.  444.  as  amended  (42  U.S.C. 
2014(e)(2).  2092.  2093.  2094.  2095.  2111.  2113. 
2114.  2201,  2232.  2233,  2236.  2282);  sees.  274, 


Pub.  L.  86-373,  73  Stat.  688  (42  U.S.C.  2021); 
sees.  201,  as  amended.  202.  206.  88  Stat.  1242, 
as  amended,  1244. 1246  (42  U.S.C.  5841,  5842. 
5846):  sec.  275, 92  Stat.  3021.  as  amended  by 
Pub,  L  97-415,  96  Stat.  2067  (42  U.S.C.  2022). 

Section  40.7  also  issued  Pub.  L.  95-601,  sec. 
10. 92  Stat.  2951  (42  U.S.C.  5851).  Section 
40.31(g)  also  issued  under  sec.  122, 68  Stat. 
939  (42  U.S.C.  2152).  Section  40.46  also  issued 
under  sec.  184.  68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Section  40.71  also  issued  under 
sec.  187,  68  Stat.  955  (42  U.S.C.  2237). 

For  the  purposes  of  sec.  223,  68  Stat.  958.  as 
amended  (42  U.S.C.  2273):  5 §40.3,  40.7(g), 
40.25(d](l)-{3),  40.35  (a)-(d)  and  (f).  40.41  (b) 
and  (c),  40.46,  40.51  (a)  and  (c),  and  40.63  are 
issued  under  sec.  161b,  161i,  and  161o,  68  Stat. 
948.  949,  950.  as  amended  (42  U.S.C.  2201(b). 
2201(i).  and  2201  (o));  and  SS  40.5.  40.9,  40.25 
(c).  (d),  (3),  and  (4).  40.26(c)(2),  40.35(e), 
40.36(f)(3),  40.42.  40.61,  40.62,  40.64.  and  40.65 
are  issued  under  sec.  161o.  68  Stat.  950,  as 
amended  (42  U.S.C.  2201(o)). 

6.  Section  40.8  is  amending  by  revising 
paragraph  (b)  to  read  as  follows: 

§40.8    Information  collection 
requirements:  0MB  approval. 

*  «        •        *        * 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  S§  40.25,  40.26.  40.31, 
40.35,  40.36.  40.42,  40.61,  40.64,  40.65,  and 
Appendix  A. 

*  *        *        *        • 

7.  Section  40.36  is  amended  by 
redesignating  paragraph  (T)[3)  as 
paragraph  (f)(4)  and  adding  a  new 
paragraph  {f)(3)  to  read  as  follows; 

§  40.36    Financial  assurance  and 
recordkeeping  for  decommissioning. 

*  •        •        •        • 

(0  *  •  * 

(3)  A  listing  contained  in  a  single 
document,  certified  by  the  licensee  to  be 
complete  and  accurate,  of  the  following: 

(i)  All  on-sites  areas  designated  and 
formerly  designated  as  restricted  areas 
as  defined  under  10  CFR  20.3(a)(14)  or 
20.1003,  except  for  areas  containing 
depieted  uranium  used  only  for  shielding 
or  as  penetrators  in  unused  munitions; 

(ii)  All  on-site  areas,  other  than 
restricted  areas,  where  radioactive 
materials  in  quantities  greater  than 
amounts  listed  in  Appendix  C  to 
S§  20.1001-20.2401  of  10  CFR  Part  20 
except  for  areas  containing  depleted 
uranium  used  only  for  shielding  or  as 
penetrators  in  unused  munitions,  are  or 
have  been  used,  possessed,  or  stored; 
and 

(iii)  A)l  on-site  areas,  other  than 
restricted  areas,  where  spills  or  other 
unusual  occurrences  involving  the 
spread  of  contamination  in  and  around 
the  facility,  equipment,  or  site  have 


occurred  that  required  reporting 
pursuant  to  {  40.60  (b)(1)  or  (b)(4), 
including  areas  where  subsequent 
cleanup  procedures  have  removed  the 
contamination. 

(iv)  All  known  locations  and 
radionuclide  contents  of  previous  and 
current  burial  areas  within  the  site. 

•  •        *        •        • 

8.  Section  40.42  is  amended  by 
redesignating  paragraph  (c)(2)(iii)(D)  as 
paragraph  (c)(2)(iii)(E),  adding  a  new 
paragraph  (c)(2)(iii)(D),  and  revising 
paragraph  (c)(3)  to  read  as  follows: 

§40.42    Expiration  and  termination  of 
licenses. 

*  •        *        •        * 

(c)  •  •  * 

(2)  •  *  • 
(iii)  •  *  * 

(D)  The  information  required  in 
fi  40.36(f)(3]  and  any  other  information 
required  by  §  40.36(f)  that  is  considered 
necessary  to  support  the  adequacy  of 
the  decommissioning  plan  for  approval; 
***** 

(3)  Upon  approval  of  the 
decommissioning  plan  by  the 
Commission,  the  licensee  shall  complete 
decommissioning  in  accordance  with  the 
approved  plan.  As  a  flnal  step  in 
decommissioning,  the  licensee  shall 
again  submit  the  information  required  in 
paragraph  (c)(l](v)  of  this  section,  shall 
certify  the  disposition  of  accumulated 
wastes  from  decommissioning,  and  shall 
include  a  list  of  the  location  and 
description  of  all  equipment  involved  in 
the  licensed  operations  that  is  to  remain 
onsite  at  the  time  of  license  termination. 


PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

9.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53, 161, 182, 183,  68 
Stat.  929,  930.  948,  953.  954.  as  amended,  sec. 
234, 83  Stat.  444,  as  amended  (42  U,S.C.  2071, 
2073,  2201,  2232.  2233,  2282):  sees.  201,  as 
amended,  202,  204,  206,  88  Stat.  1242.  as 
amended,  1244, 1245, 1246  (42  U.S.C.  5841, 
5842.  5845,  5846). 

Sections  70.1(c)  and  70.20(a)(b)  also  issued 
under  sees.  135. 141,  Pub.  L.  97-425. 96  Stat. 
2232,  2241  (42  U.S.C.  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L  95-601.  sec.  10, 
92  Stat.  2951  (42  U.S.C.  2152).  Section  70.21(g) 
also  issued  under  sec.  122,  68  Stat.  939  (42 
U.S.C.  2152).  Section  70.31  also  issued  under 
sec.  57d,  Pub.  L  93-377,  88  Stat.  475  (42  U.S.C. 
2077).  Sections  70.36  and  70.44  also  issued 
under  sec.  184,  68  Stat.  954.  as  amended  (42 
U,S.C.  2234).  Section  70.61  also  issued  under 
sees.  186, 187.  68  Stat.  955  (42  U.S.C.  2236. 
2237).  Section  70.62  also  issued  under  sec. 
106.  68  Stat.  939,  as  amended  (42  U,S.C.  2138J 
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For  the  pnrposea  of  aca  ZZ3.  68  Stat.  958.  as 
amended  (42  U.S.C.  2273);  iS  70.3,  70.7(g), 
70.19(c).  70.21(c).  70.22  (a),  (b),  (d}-(k).  70.24 
(a)  and  (b).  70J}2(a)  (3),  (5).  (d).  and  (i).  7a3a. 
70.39  (b)  and  (c),  70.41(a),  70.42  (a)  and  (c), 
7.56.  70.57  (b),  (c),  and  (d),  70.58  (a)-{g)(3),  and 
(h)-{))  are  issued  under  sec.  leib,  161i,  and 
161o,  68  Stat.  948.  949,  and  950.  as  amended 
(42  U.S.C.  2201(b),  2201(i).  and  2201(o)): 
S§  70.7.  70.20  (a)  and  (d),  70.206  (c),  and  (e), 
70.21(c).  70.24(b).  70.32  (a)(6).  (c),  (d).  (e).  and 
(g),  70.36.  7a51  (c)-{g),  70.56.  70.57  (b)  and  (d). 
and  70.58  (a)--(g)(3)  and  (H)-(j)  are  issued 
under  sec.  1611.  68  Stat.  949,  as  amended  (42 
U.S.C.  2202(i));  and  51  70.5,  70.9,  70.20  (d)  and 
(e).  70.25(g)(?),  70.38,  70.51  (b)  and  (i),  70.5Z 
70.53,  70.54,  70.55,  70.58  (g)(4),  (k),  and  (1). 
70.59,  and  70.80  (b)  and  (c)  are  issued  under 
sec.  1610  68  Siat.  950,  as  amended  (42  U.S.C. 
2201(0)). 

10.  Section  70.8  is  amended  by 
revising  (b)  to  read  as  follows: 

§  70.8    Infofmstion  collection 
requirements:  01*6  approval 

*  *        «        *        * 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  §  §  70.19,  70.20a.  70.20b. 
70.21,  70.22.  70.24,  70.25,  70.32,  70.33, 
70.34.  70.38.  70.39,  70.51,  70.52,  70.53. 
70.57.  70.58.  70.59,  and  70.60. 

*  •        •        *        # 

11.  Section  70.25  is  amended  by 
redesignating  paragraph  (g](3]  as 
paragraph  (gl[4)  and  adding  a  new 
paragraph  (g](3)  to  read  as  follows: 

§  70.25    Rnanciai  se«iranc«  and 
recordlceeping  for  decommtesioning. 

***** 

(g)  *  •  • 

(3)  A  listing  contained  in  a  single 
document,  certified  by  the  licensee  to  be 
complete  and  accurate,  of  the  following: 

[i]  All  on-site  areas  designated  and 
formerly  designated  as  restricted  areas 
as  defined  under  10  CFR  20.3(a)tl4)  or 
20.1003; 

(ii)  All  on-site  areas,  other  than 
restricted  areas,  where  radioactive 
materials  in  quantities  greater  than 
amounts  listed  in  Appendix  C  to 
§  §  20.1001-20.2401  of  10  CFR  Part  20  are 
or  have  been  used,  possessed,  or  stored; 
and 

(iii)  All  on-site  areas,  other  than 
restricted  areas,  where  spills  or  other 
unusual  occurrences  involving  the 
spread  of  contamination  in  and  around 
the  facility,  equipment,  or  site  have 
occurred  that  required  reporting 
pursuant  to  §  70.50  (b)(1)  or  (b}(4). 
including  sotn-ce  areas  where 
subsequent  cleanup  procedures  have 
removed  the  contamination. 

(iv)  All  known  locatioas  and 
radionuchde  contents  of  previous  and 
current  burial  areas  within  the  site. 


12.  Section  70.38  is  amended  by 
redesignating  paragraphs  (c)(2)(iii)(D) 
and  (c)(2)[iii)(E]  as  paragraphs  (c](2)(iii] 
(E)  and  (F).  adding  a  new  paragraph 
(c](2)(iii](D},  and  revising  paragraph 
(c](3)  to  read  as  follows: 

§  70.38    Expiration  end  termination  of 
iicensas. 

*        •        *        *        • 

(c)  *  *  • 

(2)  •  •  * 
(iii)  *  ♦  * 

(D)  The  information  required  in 
§  70.25(f](3)  and  any  other  information 
required  by  S  70.25(f)  that  is  considered 
necessary  to  support  the  adequacy  of 
the  decommissioning  plan  for  approval: 
***** 

(3)  Upon  approval  of  the 
decommissioning  plan  by  the 
Commission,  the  licensee  shall  complete 
decommissioning  in  accordance  with  the 
approval  plan.  As  a  final  step  in 
decommissioning,  the  licensee  shall 
again  submit  the  information  required  in 
paragraph  (c){l)(v)  of  this  section,  shall 
certify  the  disposition  of  accumulated 
wastes  from  decommissioning,  and  shall 
include  a  list  of  the  location  and 
description  of  all  equipment  involved  in 
the  licensed  operations  that  is  to  remain 
onsite  at  the  time  of  license  termination. 


PART  72— LICENStNG 
REQUIREMEMTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  H!GH-LEVEL 
RADIOACTIVE  WASTE 

13.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65,  69.  81, 
161, 182, 183, 184. 186,  167, 189.  68  Stat.  929, 
930,  932.  933.  934.  935,  948,  953.  954,  955.  as 
amended,  sec.  234,  83  Stat.  444.  as  amended  ' 
(42  U.S.C.  2071,  2073.  2077.  2092.  2093.  2005, 
2099.  2111.  2201.  2232.  2233.  2234.  2236.  2237. 
2238.  2282);  sec.  274  Pub.  L  88-373.  73  Stat 
688.  as  amended  (42  U.S.C.  2021);  sec.  201.  as 
amended,  202,  206,  88  Stat.  1242.  as  amended. 
1244, 1248  (42  U.S.C.  5641.  5842,  5848);  Pub.  L 
95-601.  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851); 
sec.  102  Pub.  L  91-190,  83  Stat.  853  (42  U.S.C. 
4332).  Sees.  131. 132. 133. 135, 137, 141.  Pub.  L 
97-425,  96  Stat.  2229,  223a  2232.  2241.  sec. 
148.  Pub.  L  100-203,  101  Stat  1330-235  (42 
U.S.C.  10151, 10152. 10153, 10155. 10157. 10181. 
10168). 

Section  72.44(g]  also  issued  under  sees. 
142(b)  and  T48(c).  (d).  Pub.  L.  100-203. 101 
Stat.  1330-232,  1330-236  (42  U.S.C.  10162(b). 
10168(c).  (d)).  Sertion  72.48  also  issued  under 
sec.  189,  68  Stat.  955  (42  U.S.C.  2239);  sec.  134. 
Pub.  L  97-425,  96  Stat  2230  (42  U.S.C  10154). 
Section  72.96(d)  also  issued  under  sec  145(g). 
Pub.  L  100-203. 101  Stat.  1330-235  (42  U.S.C. 
10165(g)).  Suljpart  J  also  issued  under  sees. 
2(2).  2(15).  2(19).  117{al.  141(h).  Pub.  L.  97-425. 
96  Stat.  2202  2203.  2204.  2222.  2244.  (42  U.S.C. 


10101. 10137(a).  lOiei(h).  Subparts  K  and  L 
are  also  issued  under  sec.  133. 96  Stat  2230 
(42  U.S.C.  10153)  and  218(a)  98  Stat.  2252  (42 
U.S  C.  10198). 

For  the  purposes  of  sec.  223.  68  Stat.  958,  as 
amended  (42  U.S.C  2273):  H  72.6.  72.22. 
72.24,  72.28.  72.28(d).  72.30,  72.32.  72.44(d). 
(b)(1).  (4).  (5),  (c).  (d)(1).  (2).  (e),  (f),  72.48(a). 
72.50(a).  72.52(b).  72.72(b),  (c).  72.74(a).  (bj. 
72.76.  72.78,  72.104.  72.106,  72.120,  72.122. 
72.124,  72.128,  72.128,  72.130,  72.140(b).  (c), 
72.148.  72.154,  72.138.  72.16a  72.186.  72.168. 
72.170  72.172.  72.17a  72.180.  72.184.  72.186  are 
issued  under  sec  161b,  68  Stat  948,  as 
amended  (42  U.S.C.  2201(b));  $}  72.10(a), 
(e).72.22.  7i24.  72.26.  72.28.  72.30  7Z32. 
72.44(a).  (b)(1).  (4).  (5).  (c).  (d)(1).  (2).  (e).  (H. 
72.48(a).  72.50(a).  72.52(b),  72.90(a)-(d),  (f), 
72.92.  72.94.  72.98,  72.100.  72.102(c).  (d),  (f). 
72.104.  72.108.  72.120.  72.122.  7it24.  72.126. 
72.128,  72.130,  72.140(b).  (c),  72.142  72.144, 
72.146,  72.148,  72.15a  72.152,  72.154,  72.158, 
72.158.  72.180,  72.162.  72.164.  72.186,  72.188, 
72.170  72.172.  72.178.  72.18a  72.182,  72.184. 
72.188,  72.190.  72.192,  72.194  are  issued  under 
sec.  161i,  68  Stat.  949,  as  amended  (42  U.S.C. 
2202(i));  and  §{  7Z.10(e),  72.11,  72.18,  72.22, 
72.24,  72.26,  72.28,  72.30,  72.32,  72.44(b)(3), 
(c)(5),  (d)(3),  (e).  (f).  72.4e(b),  (c),  72.50(b). 
72.54(a),  (b).  (c).  72.56,  72.70  72.72.  72.74(a). 
(b).  72.76(a),  72.78(a),  72J0,  7282.  72.92(b), 
72.94(b),  72.140(b).  (e).  (d),  72.144(a),  72.146. 
72.148,  72.150.  72.152,  72.154(a),  (b).  72.15a 
72.160.  72.162.  72.168,  72.170  72.172.  72.174, 
72.17a  72.180.  72.184,  72.186,  72.192.  72.212(b). 
72.2ia  72.2ia  72.230.  72.234(e)  and  (g)  are 
issued  under  sec.  161o,  68  Stat.  950.  as 
amended  (42  U.S.C.  2201(o)). 

14.  Section  72.30  is  amended  by 
revising  the  section  heading, 
redesignating  paragraph  (d)(3)  as 
paragraph  (d)(4)  and  adding  a  new 
paragraph  (d)(3)  to  read  as  follows: 

§  72.30    Financial  ansurance  and 
recor<ii(eeplng  for  decommissioning. 

***** 

(d)  •  •  * 

(3)  A  listing  contained  in  a  single 
document,  certified  by  the  licensee  to  be 
complete  and  accurate,  of  the  following: 

(i)  All  areas  designated  and  formerly 
designated  as  restricted  areas  as 
defined  under  10  CFR  20.3(a}  (14)  or 
20.1003: 

(ii)  All  areas,  other  than  restricted 
areas,  where  radioactive  materials  in 
quantities  greater  than  in  amounts  listed 
in  Appendix  C  to  §§  20.1001-20.2401  of 
10  CFR  part  20  are  or  have  been  used, 
possessed,  or  stored. 

15.  Section  72.54  is  amended  by 
redesignating  paragraphs  (b)(4)  and 
(b)(5)  as  paragraphs  (b)(5)  and  (b)(6), 
adding  a  new  paragraph  (b)(4)  and 
revising  paragraph  (e)(2)  to  read  as 
follows: 

§72.54    Applicathx)  for  termination  of 
license. 

*        *        •        •        * 
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(4)  The  information  required  in 
§  72.30(d)(3)  and  any  other  information 
required  by  §  72.30(d)  that  is  considered 
necessary  to  support  the  adequacy  of 
the  decommissioning  plan  for  approval; 

(e)  •  *  * 

(2)  The  terminal  radiation  survey  and 
associated  documentation  demonstrates 
that  the  ISFSI  and  site  are  suitable  for 
release  for  unrestricted  use  and  the 
licensee  include  a  list  of  the  location 
and  description  of  all  equipment 
involved  in  the  licensed  operations  that 
is  to  remain  onsite  at  the  time  of  license 
termination. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commisfion. 
lames  M.  Taylor. 

Executive  Director  for  Operations. 
(FR  Doc.  91-23824  Filed  10-«-ei:  &45  am] 

BILUNO  COOC  TSM-OI-M 


FEDERAL  DEPOSPT  INSURANCE 
CORPORATION 

12  CFR  Part  359 
RIN3064-AB11 

Regulation  of  Golden  Parachutea  and 
Other  BaneflU  Which  Are  Subject  to 
Miauae    m 

agency:  l*ederal  Deposit  Insurance 
Corporation  ("FDIC"  or  "Corporation"). 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FDIC  is  proposing  a  rule 
limiting  golden  parachute  and 
indemnification  payments  to  institution- 
affiliated  parties  by  insured  depository 
institutions,  depository  institution 
holding  companies  and  their 
subsidiaries  and  affiliates.  The  purpose 
of  this  proposed  rule  is  to  prevent  the 
improper  disposition  of  institution 
assets  and  to  protect  the  financial 
soundness  of  insured  depository 
institutions,  depository  institution 
holding  companies,  their  subsidiaries 
and  affiliates,  and  the  federal  deposit 
insurance  funds. 

DATES:  Comments  must  be  received  by 
December  6, 1991. 

ADDRESSES:  Send  comments  to  Hoyle  L 
Robinson.  Executive  Secretary.  Federal 
Deposit  Insurance  Corporation,  550 17th 
Street  NW.,  Washington,  DC  20429. 
Comments  maybe  hand-delivered  to 
room  400, 1776  F  Sti^et  NW.. 
Washington,  DC  20429,  on  business  days 
between  8:30  a.m.  and  5  p.m.  (FAX 
number  (202)  808-3838.) 
FOR  FURTNm  INFOfMtATKM  CONTACT 

Michael  D.  Jenkins,  Examination 
Specialist  Division  of  Supervision.  (202) 
898-6806;  Jeffrey  M.  Kopchik.  Counsel. 


Legal  Divitioa  (202)  898-3872;  Federal 
Deposit  Insurance  Corporation.  550 17th 
Street  NW..  Washington.  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

No  collections  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  sag.) 
are  contained  in  the  proposed  rule. 
ConsequenUy,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  5  U.S.C.  601  et  seq.),  it  is  certified 
that  the  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Discussion 

Section  2523  of  the  Comprehensive 
Thrift  and  Bank  Fraud  Prosecution  and 
Taxpayer  Recovery  Act  of  1990  * 
("Fraud  Act")  amended  the  Federal 
Deposit  Insurance  Act  ("FDI  Act")  by 
adding  a  new  section  18(k).  Public  Law 
No.  101-647,  section  2523  (1990).  This 
new  section  18(k)(l)  provides  that  "(tjhe 
Corporation  may  prohibit  or  limit,  by 
regulation  or  order,  any  golden 
parachute  payment  or  indemnification 
payment."  12  U.S.C.  1828(k){l).  The 
terms  "golden  parachute  payment '  and 
"indemnification  payment"  are  defined 
in  sections  18  (k)(4)  and  (5)(A)  of  the  FDI 
Act,  respectively.  Id.  at  1828  (k)(4)  and 
(5)(A). 

The  FDIC  has  decided  to  commence  a 
rulemaking  proceeding  because  it  is  of 
the  opinion  that  the  intent  of  section 
18(k)  is  best  administered  by  regulation. 
A  regulation  will  enable  insured 
depository  institutions,  depository 
institution  holding  companies,  their 
subsidiaries  and  affiliates,  and 
institution-affiliated  parties  ("lAP's")  to 
enter  into  lawful  compensation  and 
indemni^cation  agreements  without 
inadvertenUy  violating  the  intent  of 
section  18(k).  Hie  Corporation  is 
extremely  interested  in  receiving 
comments  concerning  this  important 
regulation.  It  is  especially  interested  in 
comments  concerning  the  "bona  fide 
deferred  compensation  plan  or 
arrangement"  exception  which  is 
contained  in  section  18(k)  (12  U.S.C. 
1828(k)(4)(C)(ii])  and  detined  in 
§  359.1(d)  of  the  proposed  regulation. 


■  The  Comprehensive  Thrift  and  Bank  Fraud 
Prosecution  and  Taxpayer  Recovery  Act  of  ItOO  a 
title  XXV  of  the  Cnme  CoolroJ  Ad  of  1990.  S.  SSSS, 
whicfa  was  pataed  by  Confireai  on  October  27,  IflSO 
and  signed  by  tbe  Preaident  on  November  20. 1880. 


Backgiound 

Altiiough  a  golden  parachute  payment 
can  take  a  variety  of  forms,  generally  it 
is  a  substantial  cash  payment  which  is 
made  to  an  executive  o^icer  of  a 
corporation  at  the  termination  of  his/her 
employment  Golden  parachute 
payments  originally  were  used  by  non- 
financial  services  companies  to  protect 
executive  officers  involved  in  hostile 
takeovers.  However,  over  the  course  of 
the  past  several  years,  their  use  has 
expanded.  Golden  parachutes  payments 
and  arrangements  have  become  much 
more  common  in  the  financial  services 
industry  than  ever  before  and  their  use 
is  no  longer  limited  to  circumstances 
involving  hostile  takeovers.  The 
majority  of  golden  parachute 
agreements  which  the  FDIC  has 
encountered  over  the  course  of  the  past 
several  years  provide  for  payments 
upon  termination  of  employment  for  any 
reason,  except  dishonesty  or  breach  of 
fiduciary  duty.  TTie  FDIC's  concern  with 
regard  to  such  payments  is  that  they 
may  be  inappropriate,  and  represent 
unsafe  and  unsound  practices  in  the 
case  of  an  institution  which  is 
experiencing  financial  difficulties.  In  the 
case  of  an  institution  which  is  close  to 
insolvency,  a  significant  golden 
parachute  payment  could  "push  the 
institution  over  the  edge."  Moreover, 
when  an  insured  institution  fails, 
amounts  paid  prior  to  failure  pursuant  to 
golden  parachute  agreements  ultimately 
increase  the  cost  of  the  failure  to  the 
deposit  insurance  funds.        ^ 

Indemnification  payments  are 
payments  which  either  reimburse 
officers,  directors  and  employees  for 
legal  and  other  professional  expenses 
incurred  in  defending  themselves  in 
legal  proceedings  growing  out  of  their 
affiliation  with  the  institution  or  pay 
such  expenses  "up  front."  Such 
payments  can  be  made  by  the  institution 
directly  or  pursuant  to  some  form  of 
commercial  insurance  policy.  Although 
indemnification  agreements  may 
represent  accepted  business  practice, 
the  FDIC  is  concerned  that  in  certain 
circximstances,  such  agreements  may 
undermine  the  ability  of  the  various 
financial  institution  regulatory  agencies 
to  enforce  federal  banking  laws  and 
regulations.  The  deterrent  effect  of  a 
penalty  levied  or  judgment  obtained 
against  an  lAP  is  negated  if  that  penalty 
or  judgment  is  paid  or  reimbursed  by  the 
institution  or  its  holding  company 
pursuant  to  an  indemnification 
agreement 

With  regard  to  golden  parachute 
payments,  the  following  are  examples  of 
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abuses  which  the  FDIC  has  encountered 
in  actual  situations: 

(1)  A  bank  was  rated  a  composite  "4", 
had  equity  capital  significantly  below 
the  established  regulatory  minimum  and 
experienced  signi^cant  losses  during  its 
last  year  of  operation  with  no  immediate 
prospects  for  improvement.  The 
institution's  chief  executive  officer  had 
held  his  position  with  the  institution  for 
a  significant  period  of  time  and  was 
responsible  for  the  policies  and 
practices  which  led  to  the  institution's 
financial  difficulties.  The  CEO  elected  to 
retire  two  and  one-half  years  prior  to  the 
termination  of  his  existing  employment 
agreement  and  requested  payment  of 
100%  of  salary,  approximately 
$1,250,000.  plus  retirement  benefits  equal 
to  $300,000  per  yev.  He  received  a 
portion  of  the  requested  payments. 
These  payments  caused  a  significant 
dissipation  of  assets  and  adversely 
affected  the  earnings  of  the  bank. 

(2)  A  savings  association  was  in  a 
"troubled"  condition.  As  part  of  its  plan 
for  correction  with  the  regulator,  the 
institution's  board  of  directors  agreed  to 
look  for  a  buyer.  The  institution's 
president  and  cashier  requested  and 
received  agreements  that  each  of  them 
would  be  paid  $500,000  if  the  institution 
were  sold. 

(3)  As  a  result  of  an  examination,  the 
FDIC  concluded  that  a  small,  local  bank 
was  insolvent  and  informed  the  bank's 
president  and  board  of  directors  of  the 
finding.  The  board  initially  agreed  to 
cooperate  with  the  regulators  and  allow 
on-site  review  of  loan  files  by 
prospective  bidders  until  the  FDIC  could 
arrange  for  the  institution's  sale  within 
the  next  couple  of  months. 
Approximately  one  month  after  the 
FDIC  informed  the  institution  that  it  was 
insolvent  the  institution's  president 
informed  the  board  that  he  had  decided 
to  resign  prior  to  the  bank's  closure  and 
requested  that  he  be  paid  for  the 
remainder  of  the  term  of  his  employment 
agreement  in  a  lump  sum.  The 
institution's  board  of  directors  agreed, 
and  paid  the  resigning  president 
approximately  $62,000. 

These  examples  are  representative  of 
some  of  the  types  of  abuses  which  the 
FDIC  has  encountered  involving  golden 
parachute  payments.  In  each  of  these 
cases,  institutions  which  were 
experiencing  severe  financial  difficulties 
paid  or  agreed  to  pay  substantial  sums 
to  institution-afflliated  parties.  These 
payments  were  not  in  the  best  interests 
of  the  institution  and.  therefore,  not  in 
the  best  interest  of  the  FDIC.  They 
demonstrate  the  need  for  limitations  on 
such  payments  in  order  to  prevent  the 
dissipation  of  an  institution's  assets  and 
to  protect  the  deposit  insurance  funds. 


With  regard  to  indemnification 
payments,  the  following  are  examples  of 
abuses  which  the  FDIC  has  encountered 
in  actual  situations: 

(1)  An  institution  was  rated  a 
composite  "5"  and  scheduled  to  be 
placed  into  conservatorship.  Two 
months  prior  to  commencement  of  the 
conservatorship,  the  institution's  board 
of  directors  transferred  $100,000  of  the 
institution's  funds  to  its  holding 
company  which  deposited  those  funds  in 
another  institution  in  order  to  pay 
anticipated  legal  expenses  of  the 
institution's  senior  officers  and 
directors.  In  addition,  the  board 
authorized  a  $100,000  prepayment  to  the 
institution's  outside  law  firm  for  the 
same  purpose.  These  payments  were 
made  to  protect  directors  from  possible 
lawsuits  if  the  institution  closed,  and  for 
the  defense  of  actions  taken  by 
regulators. 

(2)  As  a  result  of  an  FDIC 
examination,  a  bank  was  determined  to 
be  insolvent  The  FDIC  informed  the 
bank's  board  of  directors  that  the 
institution  would  likely  be  closed  within 
the  next  several  months.  Approximately 
one  week  after  the  FDIC's  notice,  the 
board  made  a  $100,000  prepayment  to 
cover  anticipated  legal  expenses  to  the 
bank's  outside  law  firm.  Several  weeks 
later,  the  bank's  president  utilized  bank 
funds  to  purchase  a  $100,000  certificate 
of  deposit  at  another  financial 
institution  to  be  used  as  a  "self 
insurance  indemnity  trust  account" 
These  payments  were  made  to  protect 
directors  from  possible  lawsuits  if  the 
bank  closed,  and  for  the  defense  of 
actions  taken  by  regulators. 

-  These  examples  are  representative  of 
the  types  of  abuses  which  the  FDIC  has 
encountered  involving  indemnification 
payments.  They  demonstrate  that 
limitations  on  indemnification  payments 
are  necessary  in  order  to  protect  the 
financial  integrity  of  insured  institutions 
and  to  preserve  the  deterrent  effect  of 
administrative  or  civil  enforcement 
actions  which  result  in  judgments 
against  institution-affiliated  parties. 

Prior  to  the  passage  of  the  Fraud  Act, 
the  Chairman  of  the  FDIC  testified  in 
support  of  a  statutory  provision 
restricting  golden  parachutes  payments 
on  four  separate  occasions.'  On  one 
such  occasion,  the  Chairman  stated  that: 


The  FDIC  thinks  it  unconscionable  that 
directors,  officers  and  others  responsible  for 
an  insured  Institution's  failure— or  near 
failure — should  be  able  to  line  their  pockets 
with  an  insured  institution's  money  at  the 
expense  of  the  Federal  deposit  insurance 
funds.  Paying  golden  parachute  money  to  a 
director,  officer,  or  other  responsible  party  in 
the  case  of  a  failed  or  falling  insured 
institution  amounts  essentially  to  paying  that 
person  with  a  check  drawn  on  the  Federal 
deposit  insurance  funds. 

Testimony  of  L  William  Seidman, 
Chairman,  Federal  Deposit  Insurance 
Corporation.  Committee  on  the 
Judiciary,  United  States  Senate,  July  24, 
1990. 

The  legislative  history  of  the  Fraud 
Act  indicates  that  the  authority  to 
prohibit  or  limit  golden  parachute  and 
indemnification  payments  was 
conferred  on  the  FDIC  by  Congress  as 
part  of  its  effort  to  provide  the 
Corporation  with  "additional  tools  to 
combat  fraud  and  abuse  affecting 
financial  institutions."  136  Cong.  Rec 
E3684  (daily  ed.  November  2, 1990] 
(statement  of  Rep.  Schumer).  More 
specifically.  subtiUe  B  of  the  Fraud  Act 
where  section  2523  appears,  "is  aimed  at 
protecting  assets  from  wrongful 
disposition  *  *  *."  Id.  In  supporting  this 
new  authority,  the  FDIC  was  aware  of 
several  recent  examples  (in  addition  to 
those  described  above)  of  insured 
depository  institutions  which  had  paid 
institution-affiliated  parties  substantial 
sums  upon  the  termination  of  their 
employment  despite  the  fact  that  each 
institution  was  in  an  unsound  condition 
when  the  payment  was  made  and  that 
the  individual  who  received  the 
payment  was  a  longstanding  member  of 
senior  management  who  caused,  was 
responsible  for,  or  had  been  in  a 
position,  to  have  been  able  to  influence 
the  institution's  activities  and  policies 
which  resulted  in  its  unsatisfactory 
financial  condition. 

Thus,  it  is  the  FDIC's  opinion  that 
golden  parachute  and  indemnification 
payments,  as  defined  in  the  Fraud  Act. 
are  not  appropriate  or  justified  except  in 
the  clearly-defined  circumstances 
discussed  below. 

Enforcement 

It  is  the  FDIC's  view  that  enforcement 
of  this  proposed  regulation  will  be  a 


*  See  Testimony  of  L  William  Seidman. 
Chairman.  Federal  Deposit  Insurance  Corporation. 
l>efore  the  Banking  and  FinaiKial  Institutioni 
Subcommittee.  Committee  on  Banking,  United 
Statea  House  of  Representatives,  March  14, 1980: 
Testimony  of  L  William  Seidman.  Chairman. 
Federal  Deposit  Insurance  Corporation,  on  the 
Prosecution  of  Financial  Crimes  l>efore  the 
Subcommittee  on  Criminal  Justice.  Committee  on 
the  ludiciary,  United  States  House  of 


Representatives.  July  11. 1990:  Testimony  of  L 
William  Seidmaa  Chairman.  Federal  Deposit 
Insurance  Corporation,  on  the  Prosecution  of 
Financial  Crimes  before  the  Cotnmittee  on  the 
Judiciary.  United  States  Senate.  July  24. 1990: 
Testimony  of  L  William  Seidman.  Chairman. 
Federal  Deposit  Insurance  Corporation,  on  the 
Prosecution  of  Financial  Crimes  before  the 
Committee  on  Banking.  Housing  and  Urban  Affairs. 
United  States  Senate.  August  2, 199a 
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matter  for  the  appropriate  federal 
banking  agency,  although  the  regulation 
requires  the  FDIC's  written  concurrence 
in  the  event  that  an  institution  or  its 
holding  company  requests  permission  to 
make  a  golden  parachute  payment.  In 
the  event  that  an  institution  or  holding 
company  chooses  to  make  such  a 
request,  the  FDIC  expects  that  the 
institution  would  make  simultaneous 
and  identical  submissions  to  its  primary 
regulator  and  the  FDIC  so  that  each 
agency  could  properly  and  promptly 
evaluate  the  institution's  request.  Also, 
the  legislative  history  of  section  18(k) 
makes  clear  that  this  section  of  the 
Fraud  Act  is  not  intended  to  limit  or 
restrict  the  appropriate  federal  banking 
agencies  from  exercising  their  existing 
authority  to  restrict  such  payments  or 
other  unsafe  and  unsound  practices.  Id. 

Generally,  the  proposed  regulation 
prohibits  institutions  which  are 
insolvent,  in  conservatorship  or 
receivership,  rated  "4"  or  "5",  in  a 
troubled  condition  as  defined  in  the 
regulations  of  the  appropriate  federal 
banking  agency,  or  which  are  subject  to 
a  proceeding  to  terminate  deposit 
insurance  from  making  any  payment  to 
an  institution-affiliated  party  which  is 
contingent  on  the  termination  of  that 
person's  affiliation  with  the  institution, 
except  payments  of  death  or  disability 
benefits,  payments  pursuant  to  qualified 
retirement  plans  and  two  other 
exceptions  which  are  described  in  more 
detail  below.  The  proposed  regulation 
also  prohibits  institutions  from  paying  or 
reimbursing  an  institution-a^iliated 
party's  legal  and  other  professional 
expenses  incurred  in  administrative  or 
civil  proceedings  instituted  by  an 
appropriate  federal  banking  agency 
unless  certain  criteria  are  satisfied. 
Under  no  circumstances  does  the 
regulation  allow  the  reimbursement  or 
payment  of  fines  or  penalties  assessed 
or  judgments  or  settlements  obtained 
against  an  institution-affiliated  party  as 
a  result  of  such  a  proceeding. 

Exceptions  to  Golden  Parachute 
Payment  Prohibition 

The  FDIC  is  proposing  three 
"exceptions"  to  the  prohibition  against 
golden  parachute  payments.*  First, 
i  359.4  of  the  proposed  regulation  allows 
an  insured  depository  institution, 
depository  institution  holding  company 
and  any  subsidiary  or  affiliate  thereof  to 
make  a  golden  parachute  payment  to  ah 
institution-affiliated  party  who  is  hired 


by  an  institution  or  holding  company 
with  the  written  consent  of  the 
appropriate  federal  banking  agency  at  a 
time  when  the  institution  or  holding 
company  satisfies  any  of  the  criteria  set 
forth  in  §  359.1(g)(l)(ii)  of  the  proposed 
regulation,*  and  whose  golden 
parachute  agreement  is  approved  by  the 
FDIC.  These  criteria  are  taken  from 
section  ie{k).  (12  U.S.C  1828(kM4KA)(ii)). 

The  purpose  of  this  exception  is  to 
permit  a  troubled  institution  or 
depository  institution  holding  company 
to  attempt  to  reverse  its  slide  toward 
economic  failure  by  attracting 
competent,  new  management  which 
enjoys  the  confidence  of  that 
institution's  primary  federal  regulator 
and  the  FDIC.  However,  the  FDIC  is 
aware  that  individuals  who  possess  the 
experience  and  expertise  which  qualify 
them  for  such  a  position  are  highly 
sought  after  business  persons  who,  in 
most  circumstances,  already  have 
established  successful  careers  with 
other  Rnancial  institutions.  In  order  to 
induce  such  an  individual  to  leave  an 
established,  stable  career  for  a  job  in  a 
troubled  institution  which  may  not 
survive  regardless  of  that  individual's 
efforts,  it  is  generally  necessary  to  agree 
to  pay  that  individual  some  sort  of 
severance  payment  in  the  event  that  the 
efforts  of  the  individual  for  the 
institution  are  not  successful.  It  is  the 
FDIC's  view  thftt,  as  long  as  the 
individual  is  not  guilty  of  improper 
conduct  while  in  the  troubled 
institution's  employ  (as  delineated  in 
S  359.2(b)  of  the  proposed  regulation), 
such  agreements  reflect  good  business 
judgment,  recognize  the  realities  of  the 
marketplace  and  may  benefit  both  the 
institution  and  the  deposit  insuirance 
funds. 

The  second  "exception"  is  contained 
in  S  359.1(g)  of  the  proposed  regulation, 
which  defines  a  "golden  parachute 
payment."  The  FDIC  recognizes  that  one 
important  tool  in  restoring  an  institution 
to  financial  health  may  be  institutional 
downsizing  through  personnel 
reductions  in  force.  In  such  situations, 
institutions  may  choose  to  employ  an 
existing  severance  pay  plan  or  adopt  a 
new  plan  to  assist  employees  whose 
employment  is  terminated.  In  addition, 
many  corporations  (in  various 
industries]  maintain  severance  pay 
plans  which  pay  benefits  to  employees 
who  lose  their  jobs  through  no  fault  of 
their  own,  for  reasons  such  as  an  overall 
reduction  in  force. 


*  More  prociseiy.  only  one  of  these  it  an  actual 
exception  in  that  it  permits  a  payment  or  agreement 
which  is  oovered  by  the  statutory  language.  The 
other  two  are  dennitiotM  of  statutory  terms  wWch 
have  been  developed  or  refined  by  the  Corporation. 


*  These  criteria  are  that  the  institution  or  holding 
company  is  insolvent  in  conservalorahip  of 
receiverahip,  tronbled.  rated  "«"  or  "5".  or  subject  to 
a  proceeding  to  terminate  depoeM  insnrwioe. 


It  is  the  FDICs  view  that  section  18(k) 
is  not  intended  to  discourage  financial 
institutions  from  making  the  difficult, 
but  sometimes  necessary,  decision  to 
reduce  expenses  by  reducing  staff  and 
from  providing  some  sort  of  reasonable 
and  responsible  financial  assistance  to 
affected  empltiyees.  The  FDIC  is  also  of 
the  opinion  that  section  18(k)  is  not 
intended  to  invalidate  traditional 
severance  benefits  for  employees  who 
lose  their  jobs  (through  no  fault  of  their 
own)  for  other  reasons.  Thus. 
S  359.1(g)(2)(iv)  of  the  proposed 
regulation  provides  that  the  term 
"golden  parachute  payment"  does  not 
include  any  payment  made  pursuant  to  a 
nondiscriminatory  severance  plan  or 
arrangement  which  provides  for  the 
payment  of  severance  benefits  to  all 
eligible  employees  upon  involuntary         : 
termination  for  other  than  cause.  '■ 

However,  the  proposal  limits  the 
maximum  severance  benefit  that  any 
employee  may  receive  pursuant  to  such 
a  plan  to  six  months'  base  salary 
because  in  the  view  of  the  FDIC,  absent 
such  a  limitation,  the  intent  of  the  Fraud 
Act  could  be  circumvented.  In  the  event 
that  any  senior  executive  o^icer.  as 
defined  in  §  303.14(8)(3)  of  these 
regulations,  is  eligible  for  such 
severance  benefits,  the  depository 
institution  or  holding  company  must 
provide  30  days  prior  written  notice  to 
its  primary  regulator  and  the  FDIC 
before  making  such  a  payment  to  those 
individuals. 

The  third  "exception"  to  the  golden 
parachute  payment  prohibition  is 
contained  in  5  359.1(d)  of  the  proposed 
regulation  which  defines  "bone  fide 
deferred  compensation  plan  or 
arrangement."  Section  18(k)  of  the  FDI 
Act  explicitly  authorizes  the  FDIC  to 
define,  by  regulation  or  order, 
permissible  "bona  fide  deferred 
compensation  plan[s]  or 
armgements(s]."  (12  U.S.C. 
1828(k)(4)(C)(ii)).  The  FDIC  is  aware  that 
many  corporations,  including  financial 
institutions,  supplement  an  employee's 
retirement  benefits  through  the  use  of 
deferred  compensation  plans.  Generally, 
these  plans  (which  are  not  qualified 
under  section  401  of  the  Internal 
Revenue  Code  of  1986)  are  intended  to 
supplement  traditional  tax  qualified 
defined  benefit  or  defined  contribution 
retirement  plans.  Such  deferred, 
compensation  plans  are  utilized  almost 
exclusively  for  the  benefit  of  senior 
executive  officers.  Although  such  plans 
can  be  structured  in  numerous  ways. 
they  are  primarily  categorized  as 
"elective",  "excess",  or  "supplemental." 

In  an  elective  plan,  an  institution- 
affiliated  party  voluntarily  elects  to 
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defer  compensation  which  he/she  could 
receive  when  it  is  earned.  These 
deferred  funds  are  maintained  in  a  trust 
account  which  the  institution-a^iliated 
party  can  access  when  he/she  leaves 
the  institution.  In  view  of  the  fact  that 
the  institution-affihated  party  earns 
these  funds  at  the  time  the  work  is 
performed,  has  the  option  of  receiving 
payment  at  that  time  and  pays  income 
taxes  on  such  earnings  at  that  time,  the 
FDIC  is  of  the  opinion  that  the  receipt  of 
such  funds  at  a  later  time  (when  the 
institution  otherwise  is  subject  to  any  of 
the  criteria  of  §  359.1(g)(l){ii)  of  the 
proposed  regulation]  would  not  be  a 
prohibited  golden  parachute  payment. 
Excess  plans  are  maintained  by  an 
employer  solely  for  the  purpose  of 
providing  benefits  for  certain  employees 
in  excess  of  the  Hmitations  on 
contributions  and  benefits  imposed  by 
section  415  of  the  Internal  Revenue 
Code  of  1986.  (Thus,  they  are  often 
referred  to  as  "piggyback"  plans.)  In  an 
excess  plan,  the  institution-affiliated 
party  does  not  have  the  option  of  taking 
the  deferred  compensation  while  still 
employed  by  the  institution.  The 
deferred  compensation  is  received  only 
when  the  institution-affiliated  party 
leaves  the  institution  or  retires.  Such 
plans  generally  are  unfunded  and,  thus, 
exempt  from  the  requirements  imposed 
by  the  Employee  Retirement  Income 
Security  Act  of  1974  ("ERISA").  If  such  a 
plan  is  funded,  a  trust  generally  is  used 
and  the  plan  would  not  be  exempt  from 
ERISA's  reporting,  disclosure  and 
fiduciary  rules.  The  use  of  such  plans  to 
attract  and  retain  qualified  executives  is 
common  in  the  financial  services 
industry  and  other  businesses.  The  FDIC 
is  aware  that  undue  restrictions  on  these 
plans  could  be  disadvantageous  to  the 
financial  services  industry  and  contrary 
to  the  intent  of  Congress  in  enacting  the 
Fraud  Act.  However,  the  Corporation  is 
also  concerned  that  such  plans  could  be 
utilized  to  circumvent  the  intent  of 
section  18(k)  of  the  FDI  Act.  Thus,  the 
proposed  regulation  permits  payments 
pursuant  to  these  excess  plans  as  long 
as  the  plan  is  funded,  was  in  effect  at 
least  one  year  prior  to  the  occurrence  of 
any  of  the  events  described  in 
§  359.1(^(l)(ii)  of  the  proposed 
regulation  and  the  institution-affiliated 
party  is  vested  under  the  terms  of  such  a 
plan.  The  FDIC  is  of  the  opinion  that 
application  of  these  factors  is  the  best 
way  to  distinguish  between  a 
permissible  bona  fide  deferred 
compensation  plan  as  intended  by 
Congress  and  an  impermissible  attempt 
to  circumvent  the  restriction  on  golden 
parachute  payments. 


Supplemental  (or  "top-hat")  plans  are 
maintained  by  an  employer  primarily  for 
the  purpose  of  providing  deferred 
compensation  for  a  select  group  of 
management  or  highly  compensated 
employees.  It  is  the  FDIC's 
understanding  that  supplemental  plans 
are  not  funded  because  funding  would 
render  them  subject  to  all  the 
requirements  imposed  by  title  I  of 
ERISA.  Instead,  benefits  are  paid  from 
the  general  assets  of  the  corporation.  As 
such,  these  assets  are  also  available  to 
the  corporation's  creditors  in  the  event 
that  the  corporation  becomes  insolvent. 
Because  these  plans  are  not  funded, 
they  are  essentially  a  promise  to  pay  a 
sum  of  money  at  some  time  in  the  future 
when  the  lAP  leaves  the  institution.  As 
such,  supplemental  plans  are 
indistinguishable  from  a  prohibited 
golden  parachute  payment,  and  thus  do 
not  fall  within  the  exception  for  bona 
fide  deferred  compensation  plans  or 
arrangements. 

The  proposed  regulation  does  not 
permit  institutions,  holding  companies 
and  institution-affihated  parties  to 
continue  to  contribute  to  such  excess 
and  supplemental  plans  upon  the 
occurrence  of  any  of  the  events 
delineated  in  S  359.1(g)(ii)  of  the 
proposed  regulation.  At  that  point  in 
time,  further  contributions  would  be 
prohibited.  However,  the  institution- 
affiliated  party  would  have  the  right  to 
receive  funds  which  were  lawfully 
contributed  prior  to  the  institution's 
troubled  condition. 

Additional  Exceptions  and  Factors 
Considered 

Section  18(k)(2)  of  the  FDI  Act 
provides  that  the  FDIC  "shall  prescribe, 
by  regulation,  the  factors  to  be 
considered  by  the  Corporation  in  taking 
any  action  pursuant  to  paragraph  (1)  (its 
authority  to  prohibit  or  limit  golden 
parachute  payments  and 
indemnification  payments)."  The  section 
also  sets  forth  a  number  of  illustrative 
factors  that  should  be  considered.  The 
Corporation  has  carefully  considered 
these  factors  in  arriving  at  the 
conclusion  that  golden  parachute 
payments  generally  should  be 
prohibited,  except  in  the  narrow 
circumstances  delineated  in  §  359.4  of 
the  proposed  regulation.  However. 
S  359.2(b)  of  the  proposed  regulation 
also  sets  forth  a  procedure  to  allow  an 
institution  which  desires  to  make  a 
payment  or  enter  into  an  agreement 
which  it  determines  should  not  be 
prohibited,  but  which  is  not  clearly 
covered  by  any  of  the  express 
"exceptions"  to  the  prohibition,  to  solicit 
appropriate  regulatory  approvals.  In  so 


doing,  the  institution  will  be  required  to 
address  certain  of  the  factors 
enumerated  in  section  18(k),  and  the 
appropriate  federal  banking  agency  and 
the  Corporation  may  consider  the 
remaining  factors  and  any  other 
circumstances  which  bear  on  the  issue 
of  whether  the  proposed  payment  would 
be  contrary  to  the  intent  of  the 
prohibition.  It  is  the  Corporation's 
expectation  that  such  approvals  would 
be  granted  infrequently. 

Indemnification  Payments 

Section  18(k)  also  authorizes  the  FDIC 
to  prohibit  or  limit  indemnification 
payments.  An  "indemnification 
payment"  is  defined  as  payment  by  an 
insured  depository  institution  or 
depository  institution  holding  company 
for  the  benefit  of  an  lAP  in  order  to  pay 
or  reimburse  such  person  for  any 
liability  or  legal  expense  sustained  with 
regard  to  an  administrative  or  civil 
enforcement  action  which  results  in  a 
final  order  against  the  LAP.  (12  U.S.C. 
1828(k)(5)).  Theiegislative  history  of  the 
Fraud  Act  makes  it  clear  that  this 
section  is  intended  (i)  to  preserve  the 
deterrent  effects  of  administrative 
enforcement  or  civil  actions  by  insuring 
that  institution-affiliated  parties  who  are 
found  to  have  violated  the  law.  engaged 
in  unsafe  or  unsound  banking  practices 
or  breached  any  fiduciary  duty  to  the 
institution,  pay  any  civil  money 
penalties  and  associated  legal  expenses 
out  of  their  own  pockets  without 
reimbursement  from  the  institution  or  its 
holding  company  and  (ii)  to  safeguard 
the  assets  of  financial  institutions  by 
prohibiting  the  expenditure  of  funds  to 
defend,  pay  penalties  imposed  on  or 
reimburse  institution-affiliated  parties 
who  have  been  found  to  have  violated 
the  law.  136  Cong.  Rec.  E3687  (daily  ed. 
November  2, 1990)  (statement  of  Rep. 
Schumer). 

The  difficulty  in  enforcing  such  a 
prohibition,  however,  is  that  the  parties 
involved  do  not  know  whether  the 
proceeding  will  result  in  a  final  order 
against  the  institution-affiliated  party 
until  the  proceeding  has  been  concluded. 
Pending  such  conclusion,  legal  and  other 
professional  costs  incurred  in  defending 
such  an  action  can  be  substantial  and 
impose  significant  hardships  upon 
institution-affiliated  parties  who  do  not 
possess  the  financial  resources  to 
absorb  such  expenses.  In  recognition  of 
this  concern,  the  Office  of  the 
Comptroller  of  the  Currency  has  issued 
a  staff  opinion  which  describes 
guidelines  that  permit  national  banks 
under  certain  circumstances  to  pay  or 
reimburse  an  officer,  director  or 
employee  for  legal  expenses  incurred  ut 
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defending  against  a  civil  action 
instituted  by  the  Comptroller  prior  to  the 
entry  of  a  final  order  in  the  lAP's  favor. 
OCC  Investment  Securities  Letter  No.  43 
(July  1990).  Section  8.53  of  the  Model 
Business  Corporation  Act  also  contains 
suggested  provisions  which  address 
director  and  officer  indemnification 
similar  to  the  OCC's  guidelines. 

The  FDIC  is  of  the  opinion  that  it 
would  be  inconsistent  with  the  intent  of 
the  Fraud  Act  categorically  to  prohibit 
insured  depository  institutions  and 
holding  companies  from  advancing 
funds  to  pay  or  reimburse  lAP's  for 
reasonable  legal  or  other  professional 
expenses  incurred  in  defending  against 
an  administrative  or  civil  action  brought 
by  the  appropriate  federal  banking 
agency  prior  to  the  entry  of  a  final  order. 
Therefore,  §  359.5  of  the  proposed 
regulation  sets  forth  the  circumstances 
under  which  such  indemnification 
payments  may  be  made.  The  FDIC  is  of 
the  opinion  that  six  criteria  must  be 
satisfied  in  order  to  permit  an  institution 
to  make  or  agree  to  make  any 
indemnification  payment  to  or  for  the 
benefit  of  any  lAP  prior  to  the  entry  of  a 
final  order  in  the  LAP's  favor.  First,  the 
institution's  board  of  directors,  in  good 
faith,  must  certify  in  writing  that  the  lAP 
has  a  substantial  likelihood  of  prevailing 
on  the  merits  in  the  proceeding.  In  the 
FDIC's  view,  it  would  be  inconsistent 
with  the  intent  of  section  18(k)  to  allow 
an  institution's  board  of  directors  to 
authorize  indemnification  of  an 
institution-affiliated  party  if,  after 
examining  the  relevant  facts  and 
information,  the  directors  conclude  that 
the  LAP  does  not  have  a  substantial 
likelihood  of  prevailing  on  the  merits. 
Second,  the  board  must  determine  in 
writing  that  the  indemnification 
payments  will  not  adversely  affect  the 
institution's  safety  and  soundness.  It  is 
well-established  that  a  board  of 
directors'  primary  duty  is  to  the 
financial  institution  itself  and  that  its 
financial  soundness  cannot  be 
jeopardized  to  benefit  any  director, 
officer  or  employee.  Third,  the  board  of 
directors  is  obligated  to  cease  making  or 
authorizing  indemnification  payments  in 
the  event  that  it  believes,  or  reasonably 
should  believe,  that  the  first  two 
conditions  discussed  above  are  no 
longer  being  met.  This  condition 
imposes  a  duty  on  the  inst'tution's  board 
actively  to  monitor  the  situation.  If,  for 
example,  the  board  becomes  aware  of 
facts  (previously  unknown  to  it)  which 
establish  that  the  lAP  knowingly  and 
unambiguously  violated  an  applicable 
statute  or  regulation,  it  could  no  longer 
reasonably  believe  that  the  lAP  has  a 
substantial  likelihood  of  prevailing  on 


the  merits,  and  should  terminate 
indemnification  payments.  To  fail  to  do 
so  would  be  a  violation  of  the 
regulation.  The  FDIC  believes  that  the 
imposition  of  such  an  obligation  is 
reasonable  and  consistent  with  the 
intent  of  the  Fraud  Act  and  a  board's 
responsibility  to  the  institution  it  serves. 
The  fourth  condition  makes  clear  that 
any  indemnification  payment  authorized 
by  the  institution's  board  of  directors  is 
limited  to  the  payment  or  reimbursement 
of  legal  or  other  professional  expenses 
incurred  in  connection  with  an  LAP's 
involvement  in  any  administrative 
proceeding  or  civil  action  instituted  by 
the  appropriate  federal  banking  agency 
and  shall  not  include  payment  or 
reimbursement  for  the  amount  of.  or  any 
cost  incurred  in  cormection  with,  any 
settlement  of  the  proceeding  or  any 
judgment  or  penalty  imposed  with 
respect  to  any  proceeding.  This 
condition  is  intended  to  clarify  that 
under  no  circumstances  may 
indemnification  payments  be  used  to 
pay,  directly  or  indirectly,  the  amount  of 
any  settlement  of  a  proceeding  or  any 
penalty  or  judgment  imposed  on  or 
obtained  against  the  LAP.  Fifth,  the  LAP 
must  agree  in  writing  to  reimburse  the 
institution  for  an  indemnification  if  he/ 
she  does  not  prevail  on  the  merits.  In  the 
Corporation's  view,  such  a  commitment 
represents  an  equitable  arrangement. 
The  LAP  obtains  the  benefit  of 
indemnification  made  in  advance,  but 
the  institution  can  recover  payments 
made  pursuant  to  such  indemnification 
agreements  if  it  is  ultimately  determined 
that  the  LAP  acted  improperly.  Sixth,  the 
insured  depository  institution  or 
depository  institution  holding  company 
must  provide  the  appropriate  federal 
banking  agency  and  the  FDIC  with  prior 
written  notice  of  its  board's 
authorization  of  such  indemnification. 

The  definition  of  "indemnification 
payment"  in  section  359.1(h)  of  the 
proposed  regulation  includes  (i) 
payments  made  by  an  institution  to  an 
institution-affiliated  party  to  reimburse 
him/her  for  expenses  already  incurred 
and  paid,  (ii)  payments  made  on  behalf 
of  an  institution-affiliated  party  by  the 
institution  directly  to  a  law  firm  or  other 
professional  organization  which  is 
providing  professional  services  to  the 
LAP  in  connection  with  the  defense  of  an 
administrative  or  civil  action  and  (iii) 
payments  made  by  the  institution  to 
purchase  commercial  insurance  or 
fidelity  bond  coverage  which  will  pay  or 
reimburse  the  LAP  for  such  expenses.*  It 


also  should  be  noted  that  the  definition 
of  indemnification  payment  does  not 
include,  and  therefore  the  regulation 
does  not  prohibit,  payments  made 
pursuant  to  insurance  coverage 
purchased  directly  by  the  LAP  at  his/her 
own  expense. 

Other  Issues 

The  FDIC  also  would  like  to  clarify 
several  other  points  concerning  the 
scope  of  the  proposed  regulation.  First, 
the  proposed  regulation  will  a^ect 
existing  agreements  between 
institutions  and  institution-affiliated 
parties  to  pay  golden  parachute  and 
indemnification  payments  in  the  future. 
For  example,  a  healthy  institution  which 
enters  into  a  permissible  golden 
parachute  agreement  and  subsequently 
meets  any  of  the  criteria  of 
S  359.1  (g)(l)(ii)  of  the  proposed 
regulation,  would  no  longer  be  permitted 
to  make  a  golden  parachute  payment 
pursuant  to  that  agreement  so  long  as  it 
continues  to  meet  any  of  these  criteria. 
Second,  the  FDIC  will  consider  any 
payment  of  unearned  wages  pursuant  to 
an  employment  contract  which  is 
terminated  prior  to  its  stated 
termination  date  (e.g.,  payment  of  an 
institution-affihated  party's  salary  for 
the  final  year  of  an  employment  contract 
which  is  terminated  with  one  year 
remaining)  to  be  a  prohibited  golden 
parachute  payment,  if  the  circumstances 
in  S  359.1(g)(l)(ii)  of  the  proposed 
regulation  are  present  when  the 
payment  is  made.  Third,  the  FDIC  and 
the  other  federal  banking  agencies  will 
examine  very  closely  any  attempt  by  an 
institution  or  holding  company  to 
circumvent  the  proposed  regulation  by 
continuing  to  employ  the  lAP  in  some 
other  capacity  (e.g..  as  a  "consultant") 
subsequent  to  the  payment  of  what 
otherwise  would  clearly  be  a  prohibited 
golden  parachute  payment 

Request  for  Public  Comment 

The  FDIC  hereby  requests  comment 
on  all  aspects  of  the  proposed  rule, 
including  both  legal  and  policy 
considerations.  In  particular,  with 
respect  to  both  the  golden  parachute 
and  indemnification  limitations,  we 
request  comments  on  whether  the 
regulation  appropriately  balances  the 
protection  of  the  insurance  funds  with 
the  needs  of  insured  depository 
institutions  and  depository  institution 
holding  companies  to  attract  and  retain 


*  In  the  event  that  the  lAP  it  required  to  provide 
reimbuTMinent  end  hii/her  legel  expentet  have 
l>een  paid  purtuanl  to  a  conunercial  insurance 
policy  or  ndelity  bond  purchased  by  the  institution 


or  its  holding  company,  the  lAP  shall  reimburse  the 
Institution  or  its  holding  company  for  that  portion  of 
the  cost  of  the  policy  or  bond  stthbutable  to  the 
lAFs  defense  in  the  administrative  or  dvil  action. 
The  FDIC  anticipates  that  this  information  should 
be  available  to  the  institution  from  the  insurer. 
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qualified  directors  and  management. 
Further,  we  request  comments  on  the 
overall  public  benefit  and  cost- 
effectiveness  of  the  proposed 
restrictions  conceming  indemnification 
and  the  permissible  scope  or  director's 
and  ofHcer's  liability  insurance,  taking 
into  account  the  cost  and  availability  of 
such  insurance  to  insured  depository 
institutions  and  their  holding  companies. 
Interested  persons  are  invited  to  submit 
comments  during  a  60-day  comment 
period. 

List  of  Subjects  in  12  CFR  Part  359 

Banks,  banking:  Golden  parachute 
payments:  Indenmification  payments. 

For  the  reasons  set  out  in  the 
preamble,  the  FDIC  hereby  proposes  to 
add  part  359  to  title  12,  chapter  IIL 
subchapter  B,  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  35»-GOLOEN  PARACHUTE 
AND  INOEMNIFICATfON  PAYMENTS 

Sec. 

359.1  Definitions 

359.2  Golden  parachute  payments 
prohibited 

359.3  Indemnification  payments  prohibited 

359.4  Permissible  golden  parachute 
payments 

359.5  Permissible  indemnification  payments 

Authority:  12  U.S.C  1828(k). 

§  359.1    DeflnWons. 

(a)  Act  means  the  Federal  Deposit 
Insurance  Act.  as  amended  (12  U.S.C 
\&\\,etseq.). 

(b)  Appropriate  federal  banking 
agency  means: 

(1)  The  Comptroller  of  the  Currency, 
in  the  case  of  any  national  banking 
association,  any  District  bank,  or  any 
Federal  branch  or  agency  of  a  foreign 
bank  and  its  subsidiaries: 

(2)  The  Board  of  Governors  of  the 
Federal  Reserve  System,  in  the  case  of — 

(i)  Any  State  member  insured  bank 
(except  a  District  bank]  and  its 
subsidiaries:  and 

(ii)  Any  bank  holding  company  and 
any  subsidiary  of  a  bank  holding 
company  (other  than  a  bank  or  a 
subsidiary  of  a  bank): 

(3)  The  Federal  Deposit  Insurance 
Corporation  in  the  case  of  a  State 
nonmember  insured  bank  (except  a 
District  bank],  or  a  foreign  bank  having 
an  insured  branch  and  its  subsidiaries: 
and 

(4)  The  Director  of  the  Office  of  Thrift 
Supervision  in  the  case  of  any  savings 
association  or  any  savings  and  loan 
holding  company. 

(c)  Bank  holding  company  has  the 
meaning  given  to  such  term  in  section  2 
of  the  Bank  Holding  Company  Act  of 
1956  (12  U.S.C.  1841  et  seq.). 


(d)  Bona  fide  deferred  compensation 
plan  or  arrangement  means  any  plan, 
contract,  agreement  or  other 
arrangement  whereby: 

(1)  An  institution-affiliated  party 
voluntarily  elects  to  defer  (by  reducing 
wages  paid)  until  the  termination  of 
such  party's  employment  a  portion  of 
the  reasonable  compensation  for 
services  rendered  which  otherwise 
would  have  been  paid  to  such  party  at 
the  time  the  services  were  rendered;  or 

(2)  An  insured  depository  institution 
or  depository  institution  holding 
company  establishes  a  nonqualified 
deferred  compensation  plan: 

(i)  Solely  for  the  purpose  of  providing 
benefits  for  certain  employees  in  excess 
of  the  limitations  on  contributions  and 
benefits  imposed  by  section  415  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C. 
415):  or 

(ii)  Primarily  for  the  purpose  of 
providing  deferred  compensation  for  a 
select  group  of  management  or  highly 
compensated  employees; 
Provided,  however,  that  such  plan  was 
in  effect  at  least  one  year  prior  to  any  of 
the  events  described  in  paragraph 
(g](l)(ii)  of  this  section,  the  institution- 
affiliated  party  is  vested  in  such  plan  at 
the  time  of  termination  of  employment 
and  such  plan  is  funded  by  the 
institution  or  holding  company.  For 
purposes  of  this  paragraph  (d)(2),  a  plan 
is  funded  if  specific  assets  are 
segregated  or  otherwise  set  aside  so  that 
such  assets  are  not  available  to  the 
institution  or  holding  company  for  any 
purpose  other  than  distribution  to  the 
participating  employee(s]  and  are  not 
available  to  satisfy  claims  of  the 
institution's  or  holding  company's 
creditors. 

(e)  Corporation  means  the  Federal 
Deposit  Insurance  Corporation. 

(f)  Depository  institution  holding 
company  means  a  bank  holding 
company  or  a  savings  and  loan  holding 
company,  or  any  direct  or  indirect 
subsidiary  thereof,  other  than  an  insured 
depository  institution. 

(g)  Golden  parachute  payment  (1)  The 
term  golden  parachute  payment  means 
any  payment  (or  any  agreement  to  make 
any  payment]  by  any  insured  depository 
institution  or  depository  institution 
holding  company  for  the  benefit  of  any 
person  who  is  or  was  an  institution- 
affiliated  party  pursuant  to  an  obligation 
of  such  institution  or  holding  company 
that: 

(i)  Is  contingent  on  or  payable  on  or 
after  the  termination  of  such  party's 
primary  employment  or  affiliation  with 
the  institution  or  holding  company;  and 

(ii)  Is  received  on  or  after,  or  is  made 
in  contemplation  of.  any  of  the  following 
events: 


(A)  The  insolvency  of  the  insured 
depository  institution  or  depository 
institution  holding  company,  or  any 
insured  depository  institution  subsidiary 
of  such  holding  company;  or 

(B)  The  appointment  of  any 
conservator  or  receiver  for  such  insured 
depository  institution;  or 

(C)  A  determination  by  the  insured 
depository  institution's  or  depository 
institution  holding  company's 
appropriate  federal  banking  agency, 
respectively,  that  the  insured  depository 
institution  or  depository  institution 
holding  company  is  in  a  troubled 
condition,  as  defined  in  the  applicable 
regulations  of  the  appropriate  federal 
banking  agency  (S  303.14(a)(4)  of  this 
chapter):  or 

(D)  The  insured  depository  institution 
is  assigned  a  composite  rating  of  4  or  5 
by  the  appropriate  federal  banking 
agency  or  informed  in  writing  by  the 
Corporation  that  it  is  rated  a  4  or  5 
under  the  Uniform  Financial  Institutions 
Rating  System  of  the  Federal  Financial 
Institutions  Examination  Council;  or 

(E)  The  Corporation  initiates  a 
proceeding  against  the  insured 
depository  institution  to  terminate  or 
suspend  deposit  insurance  for  such 
institution. 

(2)  Exceptions.  The  term  golden 
parachute  payment  shall  not  include: 

(i)  Any  payment  made  pursuant  to  a 
retirement  plan  which  is  qualified  (or  is 
intended  within  a  reasonable  period  of 
time  to  be  qualified]  under  section  401  of 
the  Internal  Revenue  Code  of  1986  (26 
U.S.C.  401)  or  other  nondiscriminatory 
benefit  plan;  or 

(ii)  Any  payment  made  pursuant  to  a 
bona  fide  deferred  compensation  plan  or 
arrangement  as  defined  in  paragraph  (d) 
of  this  section  or  which  the  Corporation 
determines  by  order  to  be  permissible: 
or 

(iii)  Any  payment  made  by  reason  of 
the  death  or  disability  of  an  institution- 
affiliated  party;  or 

(iv)  Any  payment  made  pursuant  to  a 
nondiscriminatory  severance  pay  plan 
or  arrangement  which  provides  for 
payment  of  severance  benefits  to  all 
eligible  employees  upon  involuntary 
termination  other  than  for  cause: 
provided,  however,  that  no  employee 
shall  receive  any  such  payment  which 
exceeds  the  base  compensation  paid  to 
such  employee  during  the  six  months 
immediately  preceding  termination  of 
employment,  the  institution  may 
prescribe  reasonable  eligibility 
requirements  applicable  to  all 
employees  such  as  a  minimum  length  of 
service  requirement  and  such  severance 
pay  plan  or  arrangement  shall  not  have 
been  mortified  to  increase  the  amount  or 
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scope  of  severance  benefits  at  a  time 
when  the  insured  depository  institution 
or  depository  institution  holding 
company  was  in  a  condition  specified  in 
paragraph  (g)(l)(ii)  of  this  section  or  in 
contemplation  of  such  a  condition; 
provided  further,  however,  that  no  such 
payment  shall  be  made  to  any  senior 
executive  officer  (as  defined  in 
§  303.14(a)(3)  of  this  chapter)  of  any 
insured  depository  institution  or 
depository  institution  holding  company 
without  providing  30  days  prior  written 
notice  to  the  appropriate  federal 
banking  agency  and  the  FDIC. 

(h)  Indemnification  payment.  (1)  The 
term  indemnification  payment  means 
any  payment  (or  any  agreement  or 
arrangement,  pursuant  to  any  charter  or 
bylaw  provision,  to  make  any  payment) 
by  any  insured  depository  institution  or 
depository  institution  holding  company 
for  the  benefit  of  any  person  who  is  or 
was  an  institution-affiliated  party,  to 
pay  or  reimburse  such  person  for  any 
liability  or  legal  expense  with  regard  to 
any  administrative  proceeding  or  civil 
action  instituted  by  any  federal  or  state 
banking  agency  which  results  in  a  final 
order  pursuant  to  which  such  person: 

(i)  Is  assessed  a  civil  money  penalty; 

(ii)  Is  removed  from  office  or 
prohibited  from  participating  in  the 
conduct  of  the  affairs  of  the  insured 
depository  institution;  or 

(iii)  Is  required  to  cease  and  desist 
from  or  take  any  affirmative  action 
described  in  section  8(b)  of  the  Act  with 
respect  to  such  institution. 

(2)  Exception.  The  term 
indemnification  payment  shall  not 
include  any  payment  by  an  insured 
depository  institution  or  depository 
institution  holding  company  which  is 
used  to  purchase  any  commercial 
insurance  policy  or  fidelity  bond,  except 
that  such  insurance  policy  or  bond  shall 
not  be  used  to  make  any  prohibited 
indemnification  payment  other  than 
reimbursement  to  the  insured  depository 
institution  or  depository  institution 
holding  company  as  required  under  a 
formal  order  described  in  paragraph 
(h)(l)(iii)  of  this  section. 

(i)  Insured  depository  institution 
means  any  bank  or  savings  association 
the  deposits  of  which  are  insured  by  the 
Corporation  pursuant  to  the  Act,  or  any 
subsidiary  thereof. 

(i)  Institution-affiliated  party  means: 

(1)  Any  director,  officer,  employee,  or 
controlling  stockholder  (other  than  a 
depository  institution  holding  company) 
of,  or  agent  for,  an  insured  depository 
institution  or  depository  institution 
holding  company; 

(2)  ^y  other  person  who  has  filed  or 
is  required  to  file  a  change-in-control 
notice  with  the  appropriate  federal 


banking  agency  under  section  7(j)  of  the 
Act  (12  U.S.C.  1817(j))  in  respect  of  an 
insured  depository  institution  or. 
depository  institution  holding  company; 

(3)  Any  shareholder  (other  than  a 
depository  institution  holding  company), 
consultant,  joint  venture  partner,  and 
any  other  person  as  determined  by  the 
appropriate  federal  banking  agency  (by 
regulation  or  case-by-case)  who 
participates  in  the  conduct  of  the  affairs 
of  an  insured  depository  institution  or 
depository  institution  holding  company; 
and 

(4)  Any  independent  contractor 
(including  any  attorney,  appraiser,  or 
accountant)  who  knowingly  or 
recklessly  participates  in:  Any  violation 
of  any  law  or  regulation,  any  breach  of 
fiduciary  duty,  or  any  unsafe  or  unsound 
practice,  which  caused  or  is  likely  to 
cause  more  than  a  minimal  financial 
loss  to,  or  a  significant  adverse  e^ect 
on,  the  insured  depository  institution  or 
depository  institution  holding  company. 

(k)  Liability  or  legal  expense  means: 

(1)  Any  legal  or  other  professional 
fees  and  expenses  incurred  in 
connection  with  any  claim,  proceeding, 
or  action; 

(2)  The  amount  of,  and  any  cost 
incurred  in  connection  with,  any 
settiement  of  any  claim,  proceeding,  or 
action;  and 

(3)  The  amount  of,  and  any  cost 
incurred  in  coimection  with,  any 
judgment  or  penalty  imposed  with 
respect  to  any  claim,  proceeding,  or 
action. 

(1)  Payment  means: 

(1)  Any  direct  or  indirect  transfer  of 
any  funds  or  any  asset; 

(2)  Any  forgiveness  of  any  debt  or 
other  obligation;  and 

(3)  Any  segregation  of  any  funds  or 
assets,  the  establishment  or  funding  of 
any  trust  or  the  purchase  of  or 
arrangement  for  any  letter  of  credit  or 
other  instrument  for  the  purpose  of 
making,  or  pursuant  to  any  agreement  to 
make,  any  payment  on  or  after  the  date 
on  which  such  funds  or  assets  are 
segregated,  or  at  the  time  of  or  after 
such  trust  is  established  or  letter  of 
credit  or  other  instrument  is  made 
available,  without  regard  to  whether  the 
obligation  to  make  such  payment  is 
contingent  on: 

(i)  The  determination,  after  such  date, 
of  the  liability  for  the  payment  of  such 
amount;  or 

(ii)  The  liquidation,  after  such  date,  of 
the  amount  of  such  payment. 

(m)  Savings  and  loan  holding 
company  has  the  meaning  given  to  such 
term  in  section  10  of  the  Home  Owners' 
Loan  Act  (12  U.S.C.  1461  et  seq.) 


§  359.2    Goktan  paractiutt  psynMnts 
prohibited. 

(a)  No  insured  depository  institution 
or  depository  institution  holding 
company  shall  make  or  agree  to  make 
any  golden  parachute  payment  except 
as  provided  in  paragraphs  (b)  and  (d)  of 
this  section  and  S  359.4  of  this  part. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  an  insured  depository 
institution  or  depository  institution 
holding  company  may  make  or  agree  to 
make  a  golden  parachute  payment  if, 
and  to  the  extent  that  the  appropriate 
federal  banking  agency,  with  the  written 
concurrence  of  the  Corporation, 
determines  that  such  a  payment  or 
agreement  is  permissible.  An  insured 
depository  institution  or  depository 
institution  holding  company  seeking 
such  a  determination  shall  demonstrate 
that: 

(1)  There  is  no  reasonable  basis  to 
believe,  at  the  time  such  payment  is 
proposed  to  be  made,  that  the 
institution-affiliated  party  has 
committed  any  fraudulent  act  or 
omission,  breach  of  trust  or  fiduciary 
duty,  or  insider  abuse  with  regard  to  the 
depository  institution  or  depository 
institution  holding  company  that  has 
had  or  is  likely  to  have  a  material 
adverse  effect  on  the  institution  or 
holding  company; 

(2)  There  is  no  reasonable  basis  to 
believe,  at  the  time  such  payment  is 
proposed  to  be  made,  that  the 
institution-affiliated  party  is 
substantially  responsible  for  the 
insolvency  of  the  insured  depository 
institution,  depository  institution 
holding  company  or  any  insured 
depository  Institution  subsidiary  of  such 
holding  company,  the  appointment  of  a 
conservator  or  receiver  for  the 
depository  institution  or  any  insured 
depository  institution  subsidiary  of  the 
insured  depository  institution  holding 
company,  or  the  troubled  condition  of 
the  insured  depository  institution, 
insured  depository  institution  holding 
company  or  any  insured  depository 
institution  subsidiary  of  such  holding 
company,  as  defined  in  the  applicable 
regulations  of  the  appropriate  federal 
banking  agency; 

(3)  There  is  no  reasonable  basis  to 
believe,  at  the  time  such  payment  is 
proposed  to  be  made,  that  the 
institution-affiliated  party  has  materially 
violated  any  applicable  Federal  or  State 
banking  law  or  regulation  that  has  had 
or  is  likely  to  have  a  material  effect  on 
the  insured  depository  institution  or 
depository  institution  holding  company; 
and 

(4)  There  is  no  reasonable  basis  to 
believe,  at  the  time  such  payment  is 
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proposed  to  be  made,  that  the 
institution-affiliated  party  has  violated 
or  conspired  to  violate  section  215,  656, 
657. 1005. 1006. 1007. 1014, 1032.  or  1344 
of  title  18  of  the  United  States  Code,  or 
section  1341  or  1343  of  such  title 
affecting  a  federally  insured  financial 
institution  as  deBned  in  title  18  of  the 
United  States  Code. 

(c]  In  making  a  determination  under 
paragraph  (b)  of  this  section,  the 
appropriate  federal  banking  agency  and 
the  Corporabon  may  consider 

(1)  Whether,  and  to  what  degree,  the 
institution  affiliated  party  was  in  a 
position  of  managerial  or  fiduciary 
responsibility: 

(2)  The  length  of  time  the  institution- 
afniiated  party  was  affiliated  with  the 
insured  depository  institution  or 
depository  institution  holding  company, 
and  the  degree  to  which  the  proposed 
payment  represents  a  reasonable 
payment  for  services  rendered  over  the 
period  of  employment;  and 

(3)  Any  other  factors  or  circumstances 
which  would  indicate  that  the  proposed 
pa\Tnent  would  be  contrary  to  the  intent 
of  section  18(k)  of  the  Act  or  this  part 

(d)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  a  depository 
institution  holding  company  that  is  a 
diversified  holding  company  as  defined 
in  section  10(a)(1)(F)  of  the  Home 
Ovraer's  Loan  Act  (12  U.S.C  1461  et 
seq.)  may  make  a  golden  parachute 
payment  if,  and  to  the  extent  that,  such 
depository  institution  holding  company 
determines  and  can  demonstrate  that: 

(1)  The  conditions  delineated  in 
paragraphs  (b)  (1).  (2).  (3)  and  [4  )  of  this 
section  have  been  satisfied;  and 

(2)  The  institution-affiliated  p€uiy  falls 
within  the  definition  of  "institution- 
affiliated  party"  solely  because  such 
person  is  a  director,  officer,  employee  or 
controlling  stockholder  of  a  diversified 
holding  company. 

§  359.3    Indemnification  payments 
protiibtted. 

No  insured  depository  institution  or 
depository  institution  holding  company 
shall  make  or  agree  to  make  any 
indemnification  payment,  except  as 
provided  in  §  359.5  of  this  part. 

§  359.4    Pvnnisslble  goiden  parac4>ute 
paymsnts. 

An  insured  depository  institution  or 
depository  institution  holding  company 
may  agree  to  make  a  golden  parachute 
payment  if: 

(a)  Such  an  agreement  is  made  with 
respect  to  an  institution-affiliated  party 
who  was  hired  by  an  insured  depository 
institution  or  depository  institution 
holding  company  at  a  time  when  that 
institution  or  holding  company  satisfied 


any  of  the  criteria  set  forth  in 
§  359.1(g)(l)(ii)  of  this  part  and  the 
institution's  appropriate  federal  banking 
agency  and  the  Corporation  consented 
in  writing  to  the  amount  and  terms  of 
the  golden  parachute  payment;  and 

(b)  At  the  time  the  payment  is  made, 
the  factors  delineated  in  $  359.2(b]  (1). 
(2).  (3).  or  (4)  of  this  part  have  been 
satisfied,  and  the  factors  delineated  in 
§  359.2(c)(3]  of  this  part  are  not  present. 

§  359.5    Parmlssibls  Imtomnlficatlon 
payiimils. 

(a)  An  insured  depository  institution 
or  depository  institution  holding 
company  may  make  or  agree  to  make 
reasonable  indemnification  payments  to 
an  institution-affihated  party  if: 

(1)  The  institution's  or  holding 
company's  board  of  directors,  in  good 
faith,  determines  in  writing  that  the 
institution-affiliated  party  has  a 
substantial  likelihood  of  prevailing  on 
the  merits; 

(2)  TTie  institution's  or  holding 
company's  board  of  directors,  in  good 
faith,  determines  in  writing  that  the 
payment  of  such  expenses  will  not 
adversely  affect  the  institution's  safety 
and  soundness; 

(3)  At  any  time  the  institution's  or 
holding  company's  board  of  directors 
beUeves,  or  should  reasonably  believe, 
that  the  conditions  of  paragraphs  (a)  (1) 
and  (2)  of  this  section  are  no  longer 
being  met.  it  ceases  making  or 
authorizing  such  payments; 

(4)  The  indemnification  payments  are 
limited  to  the  payment  or  reimbursement 
of  reasonable  legal  or  other  professional 
expenses  incurred  in  connection  with  an 
institution-affiliated  party's  involvement 
in  an  administrative  proceeding  or  civil 
action  instituted  by  the  appropriate 
federal  banking  agency;  but  in  no  event 
shall  such  indemnification  pay  or 
reimburse  an  institution-affiliated  party 
for  the  amount  of,  or  any  cost  incurred 
in  connection  with,  any  settlement  of 
any  such  claim,  proceeding  or  action  or 
any  judgment  or  penalty  imposed  with 
respect  to  any  such  claim,  proceeding  or 
action: 

(5)  The  institution-affiliated  party 
agrees  in  writing  to  reimburse  the 
institution  for  such  indemnification 
payments  in  the  event  that  the 
proceeding  results  in  a  final  order  under 
which  the  institution-affiliated  party: 

(i)  Is  assessed  a  civil  money  penalty; 

(ii)  Is  removed  from  office  or 
prohibited  from  participating  in  the 
conduct  of  the  affairs  of  the  insured 
depository  institution;  or 

(iii)  Is  required  to  cease  and  desist 
from  or  take  any  affirmative  action 
described  in  section  8(b)  of  the  Act  with 
respect  to  stich  institution:  and 


(6)  The  institution  or  holding  company 
provides  the  appropriate  federal 
banking  agency  and  the  FDIC  with  prior 
written  notice  of  its  board  of  directors' 
authorization  of  such  indemnification. 

(b)  An  institution-affiliated  party 
requesting  indenuiification  payments 
shall  not  participate  in  any  way  in  the 
board's  discussion  and  approval  of  such 
payments:  provided,  however,  that  such 
institution-affiliated  party  may  present 
his/her  request  to  the  board  and 
respond  to  any  inquiries  from  the  board 
concerning  his/her  involvement  in  the 
circumstances  giving  rise  to  the 
administrative  proceeding  or  dvil 
action. 

By  order  of  the  Board  of  Directors,  dated  at 
Washington.  DC,  this  24th  day  of  September. 
1991. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  91-23747  Filed  10-4-91:  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  contains  a  proposal 
for  implementing  a  new  program 
enacted  by  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  FY  1991.  Section 
333  of  the  Act  requires  the  withholding 
of  certain  Federal-aid  highway  funds 
from  States  that  do  not  enact  legislation 
requiring  the  revocation  or  suspension 
of  an  individual's  driver's  license  upon 
conviction  for  any  violation  of  the 
Controlled  Substances  Act  or  any  drug 
offense.  This  notice  proposes  the 
manner  in  which  States  would  certify 
that  they  are  not  subject  to  this 
withholding,  and  the  disposition  of 
funds  that  are  withheld.  The  agencies 
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request  comments  ob  the  proposed 
regulation  discussed  in  this  notice. 
DATES:  Comments  must  be  received  by 
November  21. 1991. 
ADDRESS:  Written  comments  should 
refer  to  the  docket  number  and  the 
number  of  this  notice  and  be  submitted 
(preferably  in  ten  copies)  to:  Docket 
Section,  National  Highway  TrafHc 
Safety  Administration,  room  5109, 
Nassif  Building.  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  (Docket  hours 
are  from  8  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT 
in  NHTSA:  Mr.  William  Holden.  Office 
of  Alcohol  and  State  Programs,  Traffic 
Safety  Programs,  room  5130,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW.,  Washington. 
DC  20590,  telephone  (202)  366-2722:  or 
Ms.  Heidi  L  Coleman,  Office  of  Chief 
Counsel,  room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  telephone  (202)  366-1834. 

In  FHWA:  Mr.  Warren  Harper,  Office 
of  Highway  Safety,  Room  3407,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW..  Washington.  DC  20590. 
telephone  (202)  366-2172:  or  Mr.  Wilbert 
Baccus,  Office  of  Chief  Counsel,  room 
4230,  Federal  Highway  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  telephone  (202)  366-0780. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act 
for  FY  1991.  Public  Law  101-516.  was 
signed  into  law  on  November  5. 1990. 
Section  333  of  the  Act  requires  the 
withholding  of  certain  Federal-aid 
highway  funds  from  States  that  do  not  ' 
enact  legislation  requiring  the 
revocation  or  suspension  of  an 
individual's  driver's  license  upon 
conviction  for  any  violation  of  the 
Controlled  Substances  Act  (Pub.L  91- 
513.  as  amended]  or  any  drug  offense.  If 
a  State  decides  not  to  enact  such 
legislation,  the  section  stipulates  a 
procedure  by  which  the  state  can  avoid 
the  withholding  of  funds. 

This  notice  proposes  the  manner  in 
which  States  would  certify  that  they  are 
not  subject  to  this  withholding  and  the 
disposition  of  funds  that  are  withheld. 

Adoption  of  Drug  Offender's  Driver's 
License  Suspension 

The  legislation  specifically  provides 
that  the  Secretary  must  withhold  a 
portion  of  Federal-aid  highway  funds 
from  any  State  that  does  not  meet 
certain  statutory  requirements.  To  avoid 
such  withholding,  a  State  must  have 
enacted  and  be  enforcing  a  law  that 
provides  for  the  revocation  or 
suspension  of  the  driver's  license  of  any 


individual  who  is  convicted  for  any 
violation  of  the  Controlled  Substances 
Act  or  any  drug  offense.  Alternatively,  ■ 
State  can  avoid  the  withholding  by 
submitting  to  the  Secretary  a  written 
certification  stating  that  the  Governor  Is 
opposed  to  the  enactment  or 
enforcement  of  such  a  law  and  that  tht 
Isgislature  has  adopted  a  resolution 
expressing  its  opposition  to  such  a  law. 

The  requirements  of  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986  would 
remain  unaffected  by  any  such 
resolution.  Specifically,  a  State  may  not 
waive  the  requirement  of  49  CFR  383.51 
that  a  person  who  is  convicted  of  either 
driving  a  commercial  motor  vehicle 
(CMV)  while  under  the  influence  of  a 
controlled  substance,  or  using  a  CMV  in 
the  commission  of  a  controlled 
substance-related  felony,  be  disqualified 
from  operating  a  CMV  for  a  period  of 
from  one  year  to  life,  depending  on  the 
specific  offense(s),  without  facing  a 
reduction  in  Federal-aid  highway  funds. 

Any  State  that  does  not  enact  and 
enforce  a  law  that  provides  for  the 
revocation  or  suspension  of  the  driver's 
license  of  drug  offenders  or  submit  to 
the  Secretary  written  certification  from 
the  Governor  that  he  or  she  is  opposed 
to  the  enactment  or  enforcement  of  such 
a  law  in  the  State  will  be  subject  to 
withholding  of  a  portion  of  its  Federal- 
aid  highway  funds.  In  accordance  with 
the  statute,  if  a  State  does  not  meet  the 
statutory  requirements  by  October  1, 
1993,  five  percent  of  its  FY  1994  Federal- 
aid  highway  apportionment  under  23 
U.S.C.  104(b)(1),  104(b)(2).  104(b)(5)  and 
104(b)(6)  shall  be  withheld.  These 
sections  relate  to  the  apportionments  for 
the  primary,  secondary,  interstate 
(including  interstate  construction  and 
interstate  resurfacing,  restoration, 
rehabilitation  and  reconstruction  (4R) 
funds)  and  urban  highway  systems.  Five 
percent  will  be  withheld  also  in  FY  1995 
if  the  State  does  not  meet  the 
requirements  by  October  1, 1994.  If  the 
State  does  not  meet  the  statutory 
requirements  by  October  1  of  any 
subsequent  fiscal  year  (beginning  with 
FY  1996),  ten  percent  of  its  Federal-aid 
highway  apportionments  under  these 
sections  will  be  withheld. 

Compliance  Criteria 

To  avoid  the  withholding  of  Federal- 
aid  highway  funds,  a  State  has  two 
alternatives,  the  first  of  which  is  to 
enact  and  enforce  a  law  that  meets  the 
statutory  criteria.  Section  333  provides 
that: 

A  State  meets  the  requirements  of  this 
paragraph  if — 

(a)  The  State  has  enacted  and  it 
enforcing  a  law  that  requires  in  all 
circumstances,  or  requires  in  the 


absence  of  compelling  circumstances 
warranting  an  exception — 

(i)  The  revocation,  or  suspension  for 
at  least  6  months,  of  the  driver's  license 
of  any  individual  who  is  convicted,  after 
the  enactment  of  such  law,  of — 

(I)  Any  violation  of  the  Controlled 
Substances  Act,  or 

(II)  Any  drug  offense,  and 
(ii)  A  delay  in  the  issuance  or 

reinstatement  of  a  driver's  license  to 
such  an  Individual  for  at  least  6  months 
after  the  Individual  applies  for  the 
issuAOoe  or  reinstatement  of  a  driver's 
license  if  the  individual  does  not  have  a 
driver's  license,  or  the  driver's  license  of 
the  individual  is  suspended,  at  the  time 
the  individual  is  so  convicted  *  *  * 

7.  Statutory  Dffinitiont 

The  statute  defines  several  terms,  and 
the  agencies  are  proposing  to  adopt 
these  definitions.  Section  333  defines  the 
term  "driver's  license"  to  mean  "a 
license  issued  by  a  State  to  any 
individual  that  authorize*  the  individual 
to  operate  a  motor  vehicle  on 
highways."  This  definition  would 
encompass  licenses  that  permit 
individuals  to  operate  any  type  of  motor 
vehicle,  including  motorcycles  and 
commercial  motor  vehicles. 

The  term  "drug  offense"  is  also 
defined  in  the  statute.  The  term,  as 
defined  in  the  statute,  would  cover  any 
criminal  drug  offense  including  "the 
possession,  distribution,  manufacture, 
cultivation,  sale,  transfer,  or  the  attempt 
or  conspiracy  to  possess,  distribute, 
manufacture,  cultivate,  sell,  or  transfer 
any  substance  the  possession  of  which 
is  prohibited  under  the  Controlled 
Substances  Act,  or  *  *  *  the  operation 
of  a  motor  vehicle  under  the  influence  of 
such  a  substance."  It  should  be  noted 
that,  while  Section  333  requires  that 
States  take  a  driver's  licensing  action 
against  violators  of  these  drug  offenses, 
the  offenses  covered  by  this  definition 
are  not  limited  to  moving  violations.  In 
fact,  to  be  cove'-ed.  these  offenses  need 
not  be  motor  vehicle-related  at  all 

The  agencies  do  not  believe  that  the 
Act  requires  a  State  to  enact  any 
particular  drug  offense  law.  The  Act 
requires  only  that  if  a  drug  offense  is 
proscribed  and  an  individual  is 
convicted  for  a  violation  of  the  offense 
that  the  State  suspend,  revoke  or  delay 
that  individual's  driver's  license. 

Since  the  statutory  definition  of  "drug 
offense"  includes  manufacturing  among 
the  activities  that  are  unlawful,  the 
agencies  believe  this  term  should  cover 
not  only  controlled  and  counterfeit 
substances  but  also  listed  chemicals,  the 
possession  of  which  was  made  unlawful 
by  the  Chemical  Diversion  and 
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Trafficking  Act  of  1988.  Public  Law  100- 
690.  NHTSA  and  FHWA  therefore 
propose  to  define  the  term  "substance 
the  possession  of  which  is  prohibited 
under  the  Controlled  Substances  Act"  to 
mean  "a  controlled  or  counterfeit 
substance  or  a  listed  chemical  as  those 
terms  are  defined  in  subsections  102(6), 
(7)  &  (33)  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970.  as  amended  (21  U.S.C.  802(6).  (7)  & 
(33)).  Complete  listings  of  all  controlled 
substances  and  listed  chemicals  are 
contained  in  21  CFR  1308.11-15  and 
1310.02." 

The  statute  provides  that  the  term 
"convicted"  includes  "adjudicated  under 
juvenile  proceedings."  In  other  words, 
the  statute  requires  that  State  laws 
provide  that  juveniles  who  are 
adjudicated  for  drug  offenses  outside  of 
criminal  proceedings  would  also  be 
subject  to  revocation  or  suspension  of 
their  driver's  licenses.  If  these 
individuals  do  not  have  driver's 
licenses,  then  the  State  must  delay 
issuance  of  driving  privileges  to  them. 

Several  issues  are  left  unresolved  by 
the  statutory  language,  and  the  agencies 
request  comments  from  the  public  on 
these  issues. 

2.  Compelling  Circumstances 

Section  333  provides  that,  to  meet  the 
statutory  requirements,  the  State  law 
must  require  the  revocation,  suspension 
or  delay  in  issuance  of  driver's  licenses 
for  drug  offenders  "in  all  circimistances" 
or  "in  the  absence  of  compelling 
circumstances  warranting  an 
exception."  The  statute  does  not  specify 
what  circumstances  would  warrant  an 
exception. 

NHTSA  and  FHWA  believe  that  this 
lariguage  provides  States  with  flexibility 
to  issue  restricted  licenses  to  individuals 
in  certain  limited  circumstances,  but  the 
agencies  are  not  proposing  to  define  for 
the  States  which  circumstances  would 
warrant  an  exception.  When  NHTSA 
originally  promulgated  its  regulation 
implementing  section  408  of  the 
Highway  Safety  Act  of  1966,  Incentive 
Grant  Criteria  for  Alcohol  Traffic  Safety 
Programs,  the  agency  defined  the 
particular  conditions  for  which 
restricted  or  hardship  licenses  could  be 
issued  to  dnmk  drivers.  Over  time, 
however.  NHTSA  found  these 
conditions  to  be  overly  restrictive  for 
the  States  and  amended  the  regulation 
accordingly.  Based  on  this  experience, 
the  agencies  are  not  proposing  to  define 
in  this  regulation  a  limited  set  of 
conditions  under  which  hardship  or 
restricted  licenses  may  be  issued. 
However,  hardship  or  restricted  licenses 
should  be  issued  only  in  exceptional 
circumstances  specific  to  the  offender. 


3.  Enforcement 

Section  333  requires  not  only  that 
States  enact  drug  offender's  driver's    ' 
license  suspension  statutes,  but  also 
that  they  enforce  such  statutes.  The  Act 
does  not  explain,  however,  how  States 
are  to  satisfy  this  enforcement 
requirement  The  Senate  Report  for  the 
measure  states: 

The  requirement  *  '  *  is  satisPied  so  long 
as  the  State  is  attempting  in  good  faith  to 
enforce  the  law.  If  a  State  resident  is 
convicted  of  a  drug  offense  in  another  State, 
and  officials  of  the  State  of  residence  are 
unaware  of  the  conviction,  the  failure  of  the 
State  of  residence  to  revoke  or  suspend  the 
offender's  driver's  license  would  not  by 
itself,  l>e  a  sufficient  basis  to  find  the  State  of 
residence  in  noncompliance  with  the  bill's 
requirements.  Similarly,  if  State  officials  are 
unaware  of  the  conviction  of  a  resident  under 
thd  Controlled  Substances  Act  the  failure  to 
revoke  or  suspend  the  resident's  license  is 
not  by  itself,  a  sufficient  basis  to  find  the 
State  in  noncompliance.  S.Rep.No.  296, 101st 
Cong..  Ist  Sess.  5  (1989). 

The  Senate  Report  further  suggests 
that  a  State  could  show  good  faith 
efforts  to  enforce  its  law  by  entering  into 
agreements  with  other  States  or  with 
Federal  officials  to  inform  each  other  of 
drug  offense  convictions.  The  report 
indicates,  however,  that  such 
agreements  are  not  required  by  the  Act. 
Id. 

The  agencies  are  proposing  to  require 
that  in  order  to  comply  with  the 
enforcement  criterion.  States  with 
qualifying  laws  must  submit  a 
description  of  the  steps  they  are  taking 
to  enforce  their  law.  The  description 
would  need  to  include  the  steps  the 
State  is  taking  to  enforce  its  law  with 
regard  to  within-State  convictions,  out- 
of-State  convictions.  Federal  convictions 
and  juvenile  adjudications.  We  intend  to 
accept  good  faith  efforts,  and  are  not 
mandating  that  States  meet  any 
particular  condition  as  a  prerequisite. 

States  would  be  able  to  show  good 
faith  in  a  number  of  ways.  With  regard 
to  out-of-State  and  Federal  convictions, 
for  example,  as  suggested  by  the  Senate 
Report  States  could  show  good  faith  by 
entering  into  agreements  with  Federal 
officials  and  with  other  States  to  inform 
each  other  of  drug  offense  convictions. 
Such  agreements  could  be  modeled  after 
the  Driver  License  Compact  imder 
which  States  report  convictions  for 
major  moving  violations  to  a  driver's 
home  State. 

In  addition.  States  could  estabUsh 
procedures  for  submitting  inquiries  to 
the  National  Crime  Information  Center 
(NCIC)  prior  to  issuing  or  renewing  an 
individual's  driver's  license.  The  NCIC 
maintains  the  Interstate  Identification 
Index  (III),  a  nationwide  computerized 


information  system  that  contains 
criminal  justice  information,  and 
includes  both  State  and  Federal  drug 
offense  conviction  information.  The 
agencies  are  aware  that  access  to  the 
NCIC/III  is  limited  to  criminal  justice 
purposes.  Because  of  this  limitation. 
NHTSA  and  FHWA  have  requested  an 
interpretation  from  the  Assistant 
Director/Legal  Counsel  for  the  Federal 
Bureau  of  Investigation  to  determine 
whether  State  access  to  this  information 
for  the  purpose  of  suspending,  revoking 
or  refusing  a  driver's  license  to  a  drug 
offender  would  be  authorized. 

4.  Suspension,  Revocation  or  Delay 

Section  333  requires  that  States 
revoke  or  suspend  for  at  least  six 
months  the  driver's  license  of  any 
individual  who  is  convicted  of  the 
Controlled  Substances  Act  or  any  drug 
offense.  The  statute  is  silent  about  the 
effect,  if  any,  a  prison  term  would  have 
on  the  suspension  or  revocation.  A  drug 
offender,  for  example,  may  be  sentenced 
to  serve  on  year  in  prison.  Must  that 
individual  be  deprived  of  his  or  her 
driver's  license  for  a  least  six  months 
after  the  prison  term  is  completed,  or 
could  the  suspension  or  revocation 
period  run  concurrently  with  the  term  of 
imprisonment  imposed? 

The  Drug  Offender's  Driving  Privileges 
Suspension  Act  was  enacted  to  deter 
drug  offenders.  If  a  drug  offender  serves 
at  least  six  months  in  prison,  the 
agencies  believe  such  punishment 
provides  a  greater  degree  of  deterrence 
than  would  the  suspension  or  revocation 
of  the  individual's  driver's  license. 
NHTSA  and  FHWA  therefore  have 
tentatively  determined  that  the  license 
suspension  or  revocation  term  may  run 
concurrently  with  any  prison  term 
imposed,  if  the  offender  serves  less  than 
six  months  in  prison,  of  course,  the  full 
six  month  suspension  or  revocation 
would  have  to  be  completed. 

If  the  individual  does  not  have  a 
driver's  license  or  if  the  individual's 
driver's  license  is  suspended  at  the  time 
the  individual  is  convicted.  Section  333 
requires  that  the  State  law  must  provide 
for  a  delay  in  the  issuance  or 
reinstatement  of  the  individual's  driver's 
license  for  at  least  six  months  after  the 
individual  applies  for  issuance  or 
reinstatement  of  his  or  her  driver's 
license.  The  statute  seems  to  provide 
that  the  six  month  period  would  not 
begin  to  run  until  the  individual  initiates 
the  issuance  or  reinstatement  process  by 
submitting  an  actual  application.  The 
agencies  request  comments,  particularly 
from  the  States,  regarding  whether  this 
would  impose  unnecessary  burdens  for 
driver  licensing  operations,  and  if  there 
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is  a  preferable  method  for  marking  the 
beginning  of  the  six  month  period  within 
the  meaning  of  the  statute.  For  example, 
we  request  comments  on  whether  it 
would  be  preferable  to  require  the 
issuance  or  reinstatement  of  the 
individual's  driver's  license  be 
preferable  to  require  that  issuance  or 
reinstatement  of  the  individuals  driver's 
license  be  delayed  for  at  least  six 
months  after  the  individual  otherwise 
would  have  been  eligible  to  have  his  or 
here  driver's  license  issued  or 
reinstated.  NHTSA  and  FHWA  have 
tentatively  determined  that,  hke  the 
license  suspension  or  revocation  term, 
the  period  of  delay  may  run 
concurrently  with  any  prison  term 
imposed. 

5.  Certification 

To  avoid  the  withholding  of  Federal- 
aid  highway  funds,  each  State  would  be 
required  by  this  proposed  regulation  to 
submit  a  certification  on  a  annual  basis. 
Under  the  agencies'  proposal.  States 
would  be  required  to  submit  their 
certifications  by  April  1, 1993  to  avoid 
the  withholding  of  funds  in  fiscal  year 
1994.  Thereafter,  States  would  be 
required  to  submit  certifications  by 
January  1  of  each  year  (beginning  with 
January  1, 1994)  to  avoid  the  withholding 
of  funds  in  the  following  fiscal  year 
(beginning  with  FY  1995).  States  could 
submit  their  certifications  along  with 
their  CertiHcations  of  Speed  Limit 
Enforcement,  which  are  required  to  be 
submitted  annually  in  accordance  with 
23  CFR  Part  859. 

The  certifications  submitted  under  the 
Part  would  provide  the  agencies  with 
the  basis  for  finding  States  in 
compliance  with  the  Drug  Offender's 
Driver's  License  Suspension 
requirements.  Accordingly,  until  a  State 
has  been  determined  to  be  in 
compliance  with  these  requirements,  the 
agencies  are  proposing  that  the 
certification  must  consist  of  a  certifying 
statement  and  also  supporting 
documentation.  Once  a  State  has  been 
determined  to  be  in  compliance  with  the 
Drug  Offender's  Driver's  License 
Suspension  requirements,  the  State 
would  then  be  required  to  submit  a 
certifying  statement,  but  would  no 
longer  be  required  to  submit  supporting 
documentation,  unless  the  State's  law  or 
enforcement  efforts  have  changed 
significantly  enough  so  as  to  warrant  an 
amendment  of  the  State's  supporting 
material. 

For  example,  if  a  State  believes  that  it 
has  a  law  that  revokes  or  suspends  the 
driver's  license  of  drug  offenders  in 
conformance  with  the  statutory  and 
regulatory  requirements,  the  State  would 
be  required  to  submit  a  certifying 


statement  to  this  effect  With  the 
certification,  the  State  would  be 
required  to  submit  a  copy  of  its 
conforming  law  and.  as  discussed 
earlier,  a  description  of  the  steps  the 
State  is  taking  to  enforce  the  law.  Once 
the  State  is  determined  to  be  in 
compliance,  the  State  would  be  required 
to  submit  only  the  certifying  statement. 
It  would  not  be  required  to  resubmit  its 
law  or  describe  again  its  enforcement 
efforts.  If  the  State's  law  or  its 
enforcement  efforts  were  to  change 
significantly,  the  State  would  be 
required  to  amend  or  supplement  the 
State's  original  submission. 

If  a  State  has  not  enacted  or  is  not 
enforcing  a  conforming  law,  it  can  avoid 
the  withholding  of  funds  by  submitting, 
not  earlier  than  the  adjournment  sine 
die  of  the  first  regularly  scheduled 
session  of  the  State's  legislature  which 
begins  after  November  5, 1990,  a  written 
certification  signed  by  the  Governor 
stating  that  he  or  she  is  opposed  to  the 
enactment  or  enforcement  in  the  State  of 
a  drug  offender's  driver's  license 
suspension  law.  The  Governor  would 
also  be  required  to  submit  written 
certification  that  the  legislative 
(including  in  both  Houses  where 
apphcable)  has  adopted  a  resolution 
expressing  its  opposition  to  such  a  law 
and  a  copy  of  the  resolution.  Once  the 
State  is  determined  to  be  in  compliance, 
the  State  would  be  required  to  submit 
only  the  Governor's  certifying 
statement.  The  State  legislature  would 
not  be  required  to  pass  a  resolution  each 
successive  year,  and  the  State  would  not 
be  required  to  resubmit  a  copy  of  the 
resolution. 

Notification  of  ComiriiaDca 

For  each  fiscal  year  beginning  with  FY 
1994,  NHTSA  and  FHWA  propose  to 
notify  States  of  their  compliance  or 
noncompliance  with  Pubhc  Law  101-516. 
based  on  a  review  of  certifications 
received.  The  agencies  propose  that  this 
notification  will  take  place  through 
FHWA's  normal  certification  of 
apportionments  process.  If  the  agencies 
do  not  receive  a  certification  from  a 
State  or  if  the  certification  does  not 
conform  to  Public  Law  101-516  and  the 
implementing  regulation,  the  agencies 
will  make  an  initial  determination  that 
the  State  is  in  noncompliance.  States 
that  are  determined  to  be  in 
noncompliance  with  Public  Law  101-516 
will  be  advised  of  the  amount  of  funds 
expected  to  be  withheld  through 
FHWA's  advance  notice  of 
apportionments,  normally  not  later  than 
ninety  days  prior  to  final  apportionment. 

Each  State  determined  not  to  comply 
will  have  an  opportunity  to  rebut  the 
initial  determination.  These  States  will 


be  notified  of  the  agencies'  final 
determination  of  compliance  or 
noncompliance  as  pari  of  the 
certification  of  apportionments,  which 
normally  occurs  on  October  1  of  each 
fiscal  year. 

NHTSA  and  FHWA  recognize  that 
States  may  want  to  know  as  soon  as 
possible  whether  their  laws  satisfy  the     ' 
requirements  of  Public  Law  101-516  or 
they  may  want  assistance  in  drafting 
conforming  legislation.  States  are 
encouraged  to  request  preliminary 
reviews  and  assistance  from  NHTSA's 
or  FHWA's  Office  of  Chief  Counsel.  400 
Seventh  Sti-eet,  SW.,  Washington,  DC 
20590.  They  are  encouraged  also  to 
request  assistance  from  NHTSA  and 
FHWA  regional  offices. 

Period  of  Availability  for  Funds 

Section  333  provides  an  incremental 
approach  to  the  withholding  of  funds  for 
noncompliance  with  Public  Law  101-516. 
If  a  State  is  found  to  be  in 
noncompliance  in  fiscal  years  1994  or 
1995.  the  State  would  be  subject  to  a  five 
percent  withholding.  If  a  State  is  found 
to  be  in  noncompliance  in  any 
subsequent  fiscal  year,  beginning  with 
FY  1996,  the  State  would  be  subject  to  a 
ten  percent  withholding. 

In  addition,  if  a  State  is  found  to  be  in 
noncompliance  in  fiscal  years  1994  or 
1995,  the  funds  withheld  from 
apportionment  to  the  State  would 
remain  available  for  apportionment  to 
that  State  for  a  period  of  time, 
prescribed  in  the  statute.  If  a  State  is 
found  to  be  in  noncompliance  in  any 
subsequent  fiscal  year,  the  funds 
withheld  from  apportionment  would  no 
longer  be  available  for  apportionment. 

Paragraph  104(b)(1)(B)  of  the  Section 
provides  that.  "No  funds  withheld  under 
this  section  from  apportionment  to  any 
State  after  September  30, 1995,  shall  be 
available  for  apportionment  to  such 
State."  The  disposition  of  these  funds 
would  be  made  in  accordance  with 
paragraph  104(b)(4)  of  the  section. 

Paragraphs  104(b)(1)(A)  and  fb)(2)  of 
the  section  identify  the  period  of  time 
during  which  funds  withheld  on  or 
before  September  30, 1995,  remain 
available  for  apportionment  and  when 
they  are  to  be  restored  if  the  State 
complies  with  the  Federal  requirements 
before  the  funds  lapse.  Paragraph 
104(b)(3)  establishes  the  period  of  time 
during  which  these  subsequently 
apportioned  funds  would  remain 
available  to  a  State  for  expenditure.  If 
the  withheld  funds  lapse  before  they  are 
restored,  their  disposition  would  be 
made  in  accordance  with  paragraph 
104(b)(4)  of  the  section. 
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These  sections  are  virtually  identical 
to  those  found  in  the  National  Minimum 
Drinking  Age  Act.  as  amended.  23  U.S.C. 
158.  For  a  full  discussion  of  how  these 
provisions  have  been  applied  in 
practice,  interested  parties  are 
encouraged  to  read  the  agencies'  joint 
final  rule  published  in  the  Federal 
Register  on  August  18, 1988  (53  FR 
31318). 

Comments 

Interested  persons  are  invited  to 
comment  on  this  proposal.  All  comments 
must  be  limited  to  15  pages  in  length. 
Necessary  attachments  may  be 
appended  to  those  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

Written  comments  to  the  public 
docket  must  be  received  by  November 
21, 1991.  The  agencies  have  not  provided 
a  longer  comment  period  in  order  to 
provide  States  with  sufficient  time  to 
prepare  their  agendas  for  their  upcoming 
legislative  sessions.  To  expedite  the 
submission  of  comments,  simultaneous 
with  the  issuance  of  this  notice.  NHTSA 
and  FHWA  will  mail  copies  to  all 
Governors.  Governors'  Representatives 
for  Highway  Safety  and  State  highway 
agencies. 

All  comments  received  before  the 
close  of  business  on  the  conunent 
closing  date  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  However,  the 
rulemaking  action  may  proceed  at  any 
time  after  that  date.  "The  agencies  will 
continue  to  file  relevant  material  in  the 
docket  as  it  becomes  available  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  who  wish  to  be 
notified  upon  receipt  of  their  comments 
in  the  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Copies  of  all  comments  will  be  placed 
in  Docket  91-17;  Notice  1  of  the  NHTSA 
Docket  Section  in  room  5109.  Nassif 
Building,  400  Seventh  Street.  SW.. 
Washington,  DC  20590. 

On  April  29, 1991,  the  State  of  Alaska 
submitted  some  questions  to  FHWA 
regarding  the  agency's  interpretation  of 
section  333.  FHWA  acknowledged 
receipt  of  these  questions,  but  declined 
to  answer  them  since  the  agencies  were 
in  the  process  of  developing  this 


proposed  regulation.  We  believe  the 
questions  raised  in  Alaska's  inquiry 
have  all  been  addressed  in  this  NPRM. 
The  questions  have  been  placed  in  the 
public  docket  for  his  rulemaking  action, 
and  are  available  for  public 
examination. 

Federalism  Assessment 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  it  would  have  no 
federalism  implication  that  warrants  the 
preparation  of  a  federalism  assessment. 
States  can  choose  to  enact  and  enforce  a 
law  that  requires  the  suspension  or 
revocation  of  driver's  licenses  for  drug 
offenders  in  conformance  with  Public 
Law  101-516,  and  thereby  avoid  the 
withholding  of  Federal-aid  highway 
funds.  Alternatively,  States  can  choose 
not  to  enact  and  enforce  this  type  of 
law.  and  still  avoid  such  withholding.  To 
avoid  the  withholding  of  funds  in  such 
cases,  the  Governor  would  submit  a 
certification  that  he  or  she  is  opposed  to 
the  enactment  or  enforcement  in  the 
State  of  such  a  law  and  that  the  State 
legislature  has  adopted  a  resolution 
expressing  its  opposition  to  such  a  law. 
While  specific  criteria  that  State  laws 
must  meet  have  been  proposed  in  this 
NPRM,  they  are  mandated  by  Public 
Law  101-516. 

Economic  and  Other  Effects 

NHTSA  has  analyzed  the  effect  of  this 
action  and  has  determined  that  it  is  not 
"major"  within  the  meaning  of  Executive 
Order  12291.  but  that  it  is  "significant" 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  A  preliminary  regulatory 
evaluation  of  the  impacts  of  this 
proposal  has  been  prepared  and  placed 
in  Docket  91-17;  Notice  1.  This 
preliminary  evaluation  provides 
information  regarding  the  expected 
costs  and  benefits  of  the  agencies' 
proposal  and  requests  information 
demonstrating  that  license  suspensions 
or  revocations  for  drugged  driving  or 
illegal  possession  convictions  deter  drug 
use  or  reduce  driver's  future 
involvement  in  crashes.  It  also  requests 
conunents  on  methods  that  States  could 
use  and  the  costs  to  develop  systems  for 
providing  Federal,  out-of-State  and 
juvenile  records  to  State  Departments  of 
Motor  Vehicles.  Any  interested  person 
may  obtain  a  copy  of  this  preliminary 
evaluation  by  writing  to  NHTSA's 
Docket  Section,  room  5109.  400  Seventh 
Street.  SW..  Washington.  DC  20590.  or 
by  calling  the  Docket  Section  at  {202) 
366-4949.  Comments  should  be 
submitted  to  the  NHTSA  Docket,  in 


accordance  with  the  procedures 
described  earlier  in  this  notice. 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  agency  has 
evaluated  the  effects  of  this  proposed 
rule  on  small  entities.  Based  on  the 
evaluation,  we  certify  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Any  withholding  of  funds  under 
the  regulation  would  be  from  States. 
Accordingly,  the  preparation  of  an 
Initial  Regulatory  Flexibility  Analysis  is 
unnecessary. 

The  requirements  in  this  proposal  that 
States  certify  that  they  conform  to  the 
statutory  requirements  to  avoid  the 
withholding  of  Federal-aid  highway 
fimds  are  considered  to  be  information 
collection  requirements  as  that  term  is 
defined  by  the  Office  of  Management 
and  Budget  (0MB)  in  5  CFR  part  1320. 
Accordingly,  the  reporting  and 
recordkeeping  requirement  associated 
with  this  rule  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  44  U.S.C. 
chapter  35  under  DOT  No.:  3517;  OMB 
No.:  New;  Administration;  NHTSA. 
NEED  FOR  INFORMATION:  To 
encourage  States  to  enact  and  enforce 
drug  offender's  driver's  license 
suspension;  PROPOSED  USE  OF 
INFORMATION:  To  provide  procedures 
to  State  highway  construction  grant 
recipients  on  how  to  certify  compliance 
with  the  provision  of  Public  Law  101- 
516.  The  law  requires  a  driver's  license 
suspension,  or  revocation,  for 
individuals  convicted  of  any  drug- 
related  offense;  FREQUENCY:  Annual; 
BURDEN  ESTIMATE:  260  hours; 
RESPONDENTS:  State/local 
government;  FORM(S):  None,  but  Forms 
HS-62.  HS-62A  and  HS-217  may  be 
used,  OMB  No.  2127-0003;  AVERAGE 
BURDEN  HOURS  PER  RESPONDENT:  5 
hours.  For  further  information  contact: 
The  Information  Requirements  Division, 
M-34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  (202)  366-4735. 
or  Edward  Clarke  or  Wayne  Brough, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3228, 
Washington,  DC  20503,  (202)  395-7340. 

Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  NHTSA.  It  is  requested  that 
comments  sent  to  OMB  also  be  sent  to 
the  NHTSA  rulemaking  docket  for  this 
proposed  action. 

The  agencies  have  also  analyzed  this 
proposed  action  for  the  purpose  of  the 
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National  Environmental  Policy  Act.  The 
agencies  have  determined  that  this 
action  would  not  have  any  effect  on  the 
human  environment. 

List  of  Subjects  in  23  CFR  Part  1212 

Driver  licensing,  Drugs,  Highway 
safety. 

In  accordance  with  the  foregoing,  the 
agencies  propose  to  add  a  new  part  1212 
to  title  23  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  1212— DRUG  OFFENDER'S 
DRIVER'S  UCENSE  SUSPENSION 

1212.1  Scope. 

1212.2  Purpose. 

1212.3  Oermitions. 

1212.4  Adoption  of  Drug  Offender's  Driver's 
License  Suspension. 

1212.5  Certification  Requirements. 

1212.6  Period  of  Availability  of  Withheld 
Funds. 

1212.7  Apportionment  of  Withheld  Funds 
After  Compliance. 

1212.8  Period  of  Availability  of 
Subsequently  Apportioned  Funds. 

1212.9  Effect  of  Noncompliance. 

1212.10  Procedures  Affecting  States  in 
Noncompliance. 

Authority:  Public  Law  101-516;  delegation 
of  authority  at  49  CFR  1.48  and  1.50. 

§1212.1    Scop«. 

This  part  prescribes  the  requirements 
necessary  to  implement  section  333  of 
Public  Law  101-516,  which  encourages 
States  to  enact  and  enforce  Drug 
Offender's  Driver's  License  Suspensions. 

§1212.2    Purpose. 

The  purpose  of  this  part  is  to  specify 
the  steps  that  States  must  take  in  order 
to  avoid  the  withholding  of  Federal-aid 
highway  funds  for  noncompliance  with 
section  333  of  Public  Law  101-518. 

§1212.3    Definitions. 
As  used  in  this  part: 

(a)  Convicted  includes  adjudicated 
under  juvenile  proceedings. 

(b)  Driver's  license  means  a  license 
issued  by  a  State  to  any  individual  that 
authorizes  the  individual  to  operate  a 
motor  vehicle  on  highways. 

(c)  Drug  offense  means: 

(1)  The  possession,  distribution, 
manufacture,  cultivation,  sale,  transfer, 
or  the  attempt  or  conspiracy  to  possess, 
distribute,  manufacture,  cultivate,  sell 
or  transfer  any  substance  the  possession 
of  which  is  prohibited  under  the 
Controlled  Substances  Act,  or 

(2)  The  operation  of  a  motor  vehicle 
under  the  influence  of  such  a  substance. 

(d)  Substance  the  possession  of  which 
is  prohibited  under  the  Controlled 
Substances  Act  or  substance  means  a 
controlled  or  counterfeit  substance  or  a 


listed  chemical,  as  those  terms  are 
defmed  in  subsections  102  (6),  (7)  ft  (33) 
of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  (21 
U.S.C.  802  (6).  (7)  ft  (33))  and  listed  in  21 
CFR  1308.11-.15  and  1310.02. 

§1212.4    Adoption  of  Drug  Offendtft 
Drh^er't  License  Suspension. 

(a)  The  Secretary  shall  withhold  five 
percent  of  the  amount  required  to  be 
apportioned  to  any  State  under  each  of 
sections  104(b)(1),  104(b)(2),  104(b)(5) 
and  104(b)(6)  of  title  23  of  the  United 
States  Code  on  the  first  day  of  fiscal 
years  1994  and  1995  if  the  State  does  not 
meet  the  requirements  of  this  section  on 
that  date. 

(b)  The  Secretary  shall  withhold  ten 
percent  of  the  amount  required  to  be 
apportioned  to  any  State  under  each  of 
sections  104(b)(1),  104(b)(2),  104(b)(5) 
and  104(b)(6)  of  title  23  of  the  United 
States  Code  on  the  first  day  of  fiscal 
year  1996  and  any  subsequent  fiscal 
year  if  the  State  does  not  meet  the 
requirements  of  this  section  on  that 
date. 

(c)  A  State  meets  the  requirements  of 
this  section  if: 

(1)  The  State  has  enacted  and  is 
enforcing  a  law  that  requires  in  all 
circumstances,  or  requires  in  the 
absence  of  compelling  circumstances 
warranting  an  exception: 

(i)  The  revocation,  or  suspension  for 
at  least  6  months,  of  the  driver's  license 
of  any  individual  who  is  convicted,  after 
the  enactment  of  such  law,  of 

(A)  Any  violation  of  the  Controlled 
Substances  Act,  or 

(B)  Any  drug  offense,  and 

(ii)  A  delay  in  the  issuance  or 
reinstatement  of  a  driver's  license  to 
such  an  individual  for  at  least  6  months 
after  the  individual  applies  for  the 
issuance  or  reinstatement  of  a  driver's 
license  if  the  individual  does  not  have  a 
driver's  license,  or  the  driver's  license  of 
the  individual  is  suspended,  at  the  time 
the  individual  is  so  convicted,  or 

(2)  The  Governor  of  the  State: 

(i)  Submits  to  the  Secretary  no  earher 
than  the  adjournment  sine  die  of  the  first 
regularly  scheduled  session  of  the 
State's  legislature  which  begins  after 
November  5, 1990,  a  written  certification 
stating  that  he  or  she  is  opposed  to  the 
enactment  or  enforcement  in  the  State  of 
a  law  described  in  paragraph  (c)(1)  of 
this  section  relating  to  the  revocation, 
suspension,  issuance,  or  reinstatement 
of  driver's  licenses  to  convicted  drug 
offenders;  and 

(ii)  Submits  to  the  Secretary  a  written 
certification  that  the  legislature 
(including  both  Houses  where 
applicable)  has  adopted  a  resolution 
expressing  its  opposition  to  a  law 


described  in  paragraph  (c)(1)  of  this 
section. 

§1212.5    Certification  requirements. 

(a)  Each  State  shall  certify  to  the 
Secretary  of  Transportation  by  April  1. 
1993  and  by  January  1  of  each 
subsequent  year  that  it  meets  the 
requirements  of  section  333,  Public  Law 
101-516  and  this  regulation. 

(b)  If  the  State  believes  it  meets  the 
requirements  of  section  333  of  Public 
Law  101-516  and  this  regulation  on  the 
basis  that  it  has  enacted  and  is 
enforcing  a  law  that  suspends  or 
revokes  the  driver's  license  of  drug 
o^enders,  the  certification  shall  contain: 

(l)(i)  A  statement  by  the  Governor  of 
the  State,  or  an  official  designated  by 
the  Governor,  that  the  State  has  enacted 
and  is  enforcing  a  Drug  Offender's 
Driver's  License  Suspension  law.  The 
certifying  statement  shall  be  worded  as 
follows: 

(Name  of  certifying  ofRcial),  (position  tide), 

of  the  (State  or  Commonwealth)  of .  do 

hereby  certify  that  the  (State  or 

Commonwealth)  of ,  has  enacted  and 

is  enforcing  a  Drug  Offender's  Driver's 
License  Suspension  law. 

(ii)  If  the  statement  is  made  by  an 
official  other  than  the  Governor,  a  copy 
of  the  document  designating  the  official, 
signed  by  the  Governor. 

(2)  Until  a  State  has  been  determined 
to  be  in  compliance  with  the 
requirements  of  section  333  of  Public 
Law  101-516  and  this  regulation,  the 
certification  shall  include  also: 

(i)  A  copy  of  the  State  law,  regulation, 
or  binding  policy  directive  implementing 
or  interpreting  such  law  or  regulation 
relating  to  the  suspension,  revocation, 
issuance  or  reinstatement  or  driver's 
licenses  of  drug  offenders,  and 

(ii)  A  statement  describing  the  steps 
the  State  is  taking  to  enforce  its  law 
with  regard  to  within  State  convictions, 
out-of-State  convictions,  Federal 
convictions  and  juvenile  adjudications. 

(c)  If  the  State  believes  it  meets  the 
requirements  of  section  333  of  Public 
Law  101-516  on  the  basis  that  it  opposes 
a  law  that  requires  the  suspension, 
revocation  or  delay  in  issuance  or 
reinstatement  of  the  driver's  hcense  of 
drug  offenders,  the  certification  shall 
contain: 

(l)(i)  A  statement  by  the  Governor  of 
the  State,  or  an  official  designated  by 
the  Governor,  that  he  or  she  is  opposed 
to  the  enactment  or  enforcement  of  such 
a  law  and  that  the  State  legislature  has 
adopted  a  resolution  expressing  its 
opposition  to  such  a  law.  The  certifying 
statement  shall  be  worded  as  follows: 

(Name  of  certifying  official),  (position  title), 
of  the  (State  or  Commonwealth)  of .  do 


50542 


Federal  Register  /  Vol.  56.  No.  194  /  Monday.  October  7,  1991  /  Proposed  Rules 


hereby  certify  that  I  am  opposed  te  tlie 
enactment  or  enforcement  of  such  a  law  and 
that  the  legislature  of  the  (State  or 

Commonwealth)  of ,  has  adopted  a 

resolution  expreasing  its  opposition  to  such  a 
law. 

(ii)  If  the  statement  is  made  by  an 
official  other  than  the  Governor,  a  copy 
of  the  document  designating  the  official, 
signed  by  the  Governor. 

(2)  Until  a  State  has  been  determined 
to  be  in  compliance  with  the 
requirements  of  section  333  of  Public 
Law  101-516  and  this  regulation,  the 
certification  shall  include  also  a  copy  of 
the  resolution. 

(d)  The  Governor,  or  an  official 
designated  by  the  Governor,  each  year 
shall  submit  the  original  and  four  copies 
of  the  certification  to  the  local  FHWA 
Division  Administrator.  The  FHWA 
Divisitm  Administrator  shall  retain  the 
original  and  forward  two  copies  each  to 
the  Regional  Administrator  of  NHTSA 
and  FHWA.  The  Regional 
Administrators  shall  each  retain  one 
copy  and  forward  one  copy  of  the 
submission,  with  any  pertinent 
comments,  to  their  respective 
Washington  Headquarters,  attention  of 
the  Chief  Counsel. 

(e)  Any  changes  to  the  original 
certification  or  supplemental 
information  necessitated  by  the  review 
of  the  certifications  as  they  are 
forwarded.  State  legislative  changes  or 
changes  in  State  enforcement  activity 
shall  be  submitted  in  the  same  manner 
as  the  original. 


§t212^ 
funds. 


Parted  of  avaiiat>Uity  of  withtwid 


UMI 


(a)  Funds  withheld  under  {  1212.4 
from  apportionment  to  any  State  on  or 
before  September  30, 1995.  will  remain 
available  for  apportionment  as  follows: 

(1)  If  the  funds  would  have  been 
apportioned  under  23  U.S.C.  104(b)(5)(A) 
but  for  this  section,  the  funds  will 
remain  available  until  the  end  of  the 
fiscal  year  for  which  the  funds  are 
authorized  to  be  appropriated. 

(2)  If  the  funds  would  have  been 
apportioned  under  23  U.S.C.  104(b)(5)(B) 
but  for  this  section,  the  funds  will 
remain  available  until  the  end  of  the 
second  fiscal  year  following  the  fisced 
year  for  which  the  funds  are  authorized 
to  be  appropriated. 

(3)  If  the  funds  would  have  been 
apportioned  under  23  U.S.C.  104(b)(1). 
104(b)(2)  or  104(b)(6)  but  for  this  section, 
the  funds  will  remain  available  until  the 
end  of  the  third  fiscal  year  following  the 
fiscal  year  for  which  the  funds  are 
authorized  to  be  appropriated. 

(b)  Funds  withheld  under  S  121Z4 
from  apportionment  to  any  State  after 


September  30. 1995  will  not  be  available 
for  apportionment  to  the  State. 

§  1212.7    Apportionment  of  withheld  funds 
after  compliance. 

Funds  withheld  under  §  1212.4  from 
apportionment,  which  remain  available 
for  apportioiunent  under  S  1212.5(a),  will 
be  made  available  to  any  State  thsrt 
conforms  to  the  requirements  of  §  1212.4 
before  the  last  day  of  the  period  of 
availability  as  defined  in  S  1212.5(a). 

§  1 2 1 2.8    Period  of  avallabinty  of 
subsequently  apportioned  funds. 

(a)  Fimds  apportioned  pursuant  to 
S  1212.7  will  remain  available  for 
expenditure  as  follows: 

(1)  Funds  originally  apportioned  under 
23  U.S.C.  104(b)(5)(A)  will  remain 
available  until  the  end  of  the  fiscal  year 
succeeding  the  fiscal  year  in  which  the 
funds  are  apportioned. 

(2)  Funds  originally  apportioned  under 
23  U.S.C.  104(b)(1).  104(b)(2). 
104(b)(5)(B).  or  104(b)(6)  will  remain 
available  imtil  the  end  of  the  third  fiscal 
year  succeeding  the  fiscal  year  in  which 
the  funds  are  apportioned. 

(b)  Sums  apportioned  to  a  State 
pursuant  to  §  1212.7  and  not  obligated  at 
the  end  of  the  periods  defined  in 

$  1212.8(a),  shall  lapse  or.  in  the  case  of 
funds  apportioned  under  23  U.S.C. 
104(b)(5),  shall  lapse  and  be  made 
available  by  the  Secretary  for  projects 
in  accordance  writh  23  U.S.C.  118(b). 

§  1212,9    Effect  of  noncompliance. 

If  a  State  has  not  met  the 
requirements  of  section  333  of  Public 
Law  101-516  at  the  end  of  the  period  for 
which  funds  withheld  under  §  1212.4  are 
available  for  apportionment  to  a  State 
under  1 1212.6.  then  such  funds  shall 
lapse  or,  in  the  case  of  funds  withheld 
from  apportionment  under  23  U.S.C. 
104(b)(5),  shall  lapse  and  be  made 
available  by  the  Setn«tary  for  projects 
in  accordance  with  23  U.S.C.  118(b). 

§  1212.10    Procedures  affecting  states  In 
noncompllanoa. 

(a)  Every  fiscal  year,  each  State 
determined  to  be  in  noncompliance  with 
section  333  of  Public  Law  101-516,  based 
on  NHTSA's  and  FHWA's  preliminary 
review  of  its  statutes,  will  be  advised  of 
the  funds  expected  to  be  withheld  under 
S  1212.4  from  apportionment,  83  part  of 
the  advance  notice  of  apportionments 
required  under  23  U.S.C.  104(e). 
normally  not  later  than  ninety  days  prior 
to  final  apportionment. 

(b)  If  NHTSA  and  FHWA  determine 
that  the  State  is  not  in  compliance  with 
section  333  of  Public  Law  101-516  based 
on  the  agencies'  preUminary  review,  the 
State  may.  within  30  days  of  its  receipt 
of  the  advance  notice  of 


apportionments,  submit  documentation 
showing  why  it  is  in  compliance. 
Documentation  shall  be  submitted  to  the 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street.  SW.. 
Washington,  DC  20590. 

(c)  Every  fiscal  year,  each  State 
determined  not  to  be  in  compliance  with 
section  333  of  Public  Law  101-516.  based 
on  NHTSA's  and  FHWA's  final 
determination,  will  receive  notice  of  the 
funds  being  withheld  imder  S  1212.4 
from  apportionment,  as  part  of  the 
certification  of  apportionments  required 
under  23  U.S.C.  104(e).  which  normally 
occurs  on  October  1  of  each  fiscal  year. 

Issued  on:  October  1. 1991. 
Jerry  Ralph  Curry, 

Administrator,  National  Highway  Traffic 
Safety  Administration. 
Thomas  D.  Larson. 
Administrator,  Federal  Highway 
Administration. 
(PR  Doc.  91-23991  Filed  10^»-91;  8:45am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Adnilnlstratlon 

42  CFR  Part  409 

[BPD-626-P] 

RIN:  0938-AE34 

Medicare  Program;  "Confined  to  ttie 
Home"  Requirements  for  Home  Health 
Services 

AQENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  current  Medicare  rules  to 
clarify  when  a  home  health  patient 
would  be  considered  "confined  to  the 
home"  in  order  to  receive  home  health 
benefits.  It  would  conform  our 
regulations  to  changes  made  by  section 
4024  of  the  Omnibus  Budget 
Reconciliation  Aqt  of  1987. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  December  6. 1991. 
ADDRESSES:  Mail  comments  to  the 
following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services.  Attention:  BPD-626-P.  P.O, 
Box  26676.  Baltimore.  Maryland  21207 
If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
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Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.,  SW., 

Washington,  DC,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments.  In 
commenting,  please  refer  to  file  code 
BPD-626-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  beginning 
approximately  3  weeks  after  publication 
of  this  document,  in  room  30S^-G  of  the 
Department's  o^ices  at  200 
Independence  Ave..  SW.,  Washington, 
DC,  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  p.m.  (phone: 
202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Thomas  301-966-4623. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Geneml 

Home  health  services  are  provided  to 
the  elderly  and  disabled  under  the 
Hospital  Insurance  (Part  A)  and  the 
Supplemental  Medical  Insurance  (Part 
B)  benefits  of  the  Medicare  program. 
They  include  an  array  of  services  that 
generally  must  be  furnished  by  a 
Medicare-participating  home  health 
agency  (HHA)  on  a  visiting  basis  in  a 
beneficiary's  home,  and  include  the 
following: 

•  Part-time  or  intermittent  skilled 
nursing  care  furnished  by  or  under  the 
supervision  of  a  registered  nurse. 

•  Physical,  occupational,  or  speech 
therapy. 

•  Medical  social  services  under  the 
direction  of  a  physician. 

•  Part-time  or  intermittent  home 
health  aide  services. 

•  Medical  supplies  (other  than  drugs 
and  biologicals]  and  durable  medical 
equipment. 

•  Services  of  interns  and  residents 
when  the  HHA  is  owned  by  or  affiliated 
with  a  hospital  that  has  an  approved 
medical  education  program. 

The  exception  to  the  requirement  that 
services  be  furnished  in  the 
beneficiary's  home  is  for  those  services 
that  require  the  kinds  of  equipment  that 
cannot  readily  be  made  available  in  the 
home  and  are  furnished  under 
arrangement  with  an  HHA  in  a  hospital, 
skilled  nursing  facility,  or  rehabilitation 
agency. 

B.  Legislative  Provisions 

In  order  for  any  home  health  service 
to  be  covered  under  Medicare,  specific 
statutory  requirements  must  be  met. 
Section  1814(a)(2)(C)  of  the  Social 


Security  Act  (the  Act)  provides 
"conditions"  for  payment  under  Part  A 
for  home  health  services  and  section 
1835(a)(2)(A)  of  the  Act  provides 
"procedures"  for  payment  under  Part  B 
for  home  health  services.  Both  sections 
require  that  a  physician  certify  that  a 
beneficiary  is  under  a  physician's  care, 
under  a  plan  of  care  estabUshed  and 
periodically  reviewed  by  a  physician, 
and  confined  to  the  hoine;  and  is  in  need 
of  skilled  nursing  care  on  an  intermittent 
basis,  or  physical  therapy  or  speech 
therapy,  or  has  a  continuing  need  for 
occupational  therapy  that  was  started 
when  the  beneficiary  needed  skilled 
nursing  care  on  an  intermittent  basis,  or 
physical  or  speech  therapy. 

On  December  22, 1987,  the  Omnibus 
Budget  Reconciliation  Act  of  1987,  (Pub. 
L.  100-203)  was  enacted.  Section  4024  of 
Pub.  L  100-203  amends  section  1814(a) 
of  the  Act  for  Part  A  services  and 
section  1835(a)  of  the  Act  for  Part  B 
services  by  adding  the  following: 

an  individual  shall  be  considered  to  be 
"confined  to  his  borne"  if  the  individual  has 
a  condition,  due  to  an  illness  or  injury,  that 
restricts  the  ability  of  the  individual  to 
leave  his  or  her  home  except  with  the 
assistance  of  another  individual  or  the  aid 
of  a  supportive  device  (such  as  crutches,  a 
cane,  a  wheelchair,  or  a  walker),  or  if  the 
individual  has  a  condition  such  that  leaving 
his  or  her  home  is  medically 
contraindicated.  While  an  individual  does 
not  have  to  be  bedridden  to  be  considered 
"confined  to  his  home",  the  condition  of  the 
individual  should  be  such  that  there  exists 
a  normal  inabiUty  to  leave  home,  that 
leaving  home  requires  a  considerable  and 
taxing  effort  by  the  individual,  and  that 
absences  of  the  Individual  from  home  are 
infrequent  or  of  relatively  short  duration,  or 
are  attributable  to  the  need  to  receive 
medical  treatment. 

C.  Current  Regulations 

The  regulations  implementing  the 
statutory  provisions  governing  the 
coverage  of  home  health  benefits  under 
Part  A  are  located  at  42  CFR  409.40 
through  409.46.  Those  rules  specify  the 
services  included  under  the  benefit  as 
well  as  the  limitations  and  exclusions 
that  apply.  Specifically,  S  409.42  states 
that  for  home  health  services  to  be 
covered,  the  beneficiary  must  (among 
other  requirements)  be  "confined  to  the 
home  or  in  an  institution  that  is  neither 
a  hospital  nor  primarily  engaged  in 
providing  skilled  nursing  or 
rehabilitation  services".  The  current 
regulations  do  not  specify  what  is  meant 
by  "confined  to  the  home". 

The  regulations  governing  the 
coverage  of  home  health  benefits  under 
Part  B  are  located  at  42  CFR  410.80. 
Section  410.80  states  that  the  coverage 
rules  under  Part  A  (§§  409.40  through 
409.46)  apply  to  Part  B  as  well. 


II.  Provisions  of  the  Proposed  Rule 

This  proposed  rule  would  implement 
sections  1814(a)(2)(C)  and  1835(a)(2)(A) 
of  the  Act,  and  the  last  two  sentences, 
respectively,  of  sections  1814(a)  and 
1835(a),  as  amended  by  section  4024  of 
Public  Law  100-203.  by  revising  42  CFR 
409.42(b). 

In  proposed  \  409.42(b).  we  state  the 
requirement  that  to  qualify  for  Medicare 
coverage  of  home  health  services  a 
beneficiary  must  be  confined  to  his  or 
her  home  or  an  institution  or  facility  that 
does  not  meet  the  definition  of  a 
hospital,  skilled  nursing  facility  (SNF). 
or  nursing  facility  (NF)  as  described  in 
sections  1861(e)(1),  1819(a),  or  1919(a)  of 
the  Act,  respectively.  If  the  beneficiary 
is  confined  to  a  hospital  or  to  a  facility 
that  is  primarily  engaged  in  furnishing 
nursing  care  or  rehabilitation  services, 
skilled  services  are  provided  as  part  of 
the  institutional  stay.  Thus,  to  cover 
home  health  care  for  a  beneficiary  who 
is  confined  to  a  facility  that  routinely 
offers  the  very  care  the  beneficiary 
would  receive  under  the  home  health 
benefit  would  be  duplicative. 
Furthermore,  the  beneficiary  would  not 
meet  the  statutory  requirement  that  the 
beneficiary  be  confined  to  the  home. 

Although  it  is  a  longstanding  . 
Medicare  policy  to  exclude  home  health 
services  furnished  to  residents  of 
hospitals  and  nursing  facilities,  we 
believe  that  the  regulations  currently  in 
effect  are  not  sufficiently  specific  in 
their  definition  of  these  facilities. 
Therefore,  we  added  the  statutory 
definitions  of  these  facilities  to  this 
longstanding  requirement  to  clarify 
which  institutions  are  to  be  excluded 
from  the  definition  of  "home"  and  to 
promote  uniformity  in  coverage 
decisions. 

Section  409.42(b)  would  also  consider 
the  beneficiary's  condition  in 
determining  whether  he  or  she  is 
"confined  to  the  home."  Specifically,  we 
would  require  the  condition  of  the 
beneficiary  to  be  such  that  there  exists  a 
normal  inability  to  leave  home,  and  that 
leaving  home  would  require  a 
considerable  and  taxing  effort  by  the 
beneficiary.  We  expect  the  regional 
home  health  intermediaries  to  continue 
to  make  "homebound"  determinations 
based  on  information  that  is  provided  on 
the  HCFA  485  (Plan  of  Treatment)  and 
HCFA  486  (Medical  Update  and  Patient 
Information)  forms,  as  is  done  currently. 
We  do  not  intend  that  the  intermediaries 
would  conduct  any  special  investigation 
or  routinely  require  any  additional 
documentation  to  ensure  compliance 
with  this  regulation. 
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We  believe  Congress  originally 
included  the  "rnnfined  to  the  home" 
requirement  in  order  to  ensure  that  the 
home  health  benefit  not  be  used  as  a  - 
convenience  to  beneficiaries  who  prefer 
to  receive  health  care  in  their  homes 
when  they  can  leave  their  homes  to 
acquire  thn  skilled  care  they  need.  (See 
S.  Rep.  No.  404,  89th  Cong.,  1st.  Sess,  32 
(1965);  H.R.  Rep.  No.  213,  89th  Cong..  Ist 
Sess.  29  (1965).) 

Based  on  this  intent,  we  have 
historically  focused  our  determination  of 
whether  a  beneficiary  is  confined  to  die 
home  on  the  medical  or  physical 
problem  that  causes  the  beneficiary  to 
be  unable  to  leave  the  home  to  acquire 
needed  skilled  care.  Hence,  our 
guidelines,  as  contained  in  section 
3117.1  of  the  Medicare  Intermediary 
Manual  (HCFA  Pub.  13)  and  section 
204.1  of  the  Medicare  Home  Health 
Agency  Manual  (HCFA  Pub.  11). 
generally  have  two  tests: 

•  Is  the  beneficiary  confined  to  the 
home  (that  is,  does  he  or  she  not  go  out 
regularly  or  frequently)? 

•  Is  the  reason  for  the  confinement  a 
medical  or  physical  reason  (for  example, 
use  of  a  wheelchair  or  need  for  special 
transportation)? 

In  section  40-24  of  Pnb.  L 100-203. 
Congress  reaffirmed  our  longstanding 
guidelines  by  including  them,  with  minor 
modifications,  as  requirements  for 
determining  when  a  beneflciary  is 
confined  to  the  home.  Page  408  of  the 
Report  of  the  Committee  on  the  Budget, 
House  of  Representatives,  that 
accompanied  H.R.  3545  states  that  these 
longstanding  guidelines  "have  proven  to 
be  generally  satisfactory  in  helping 
home  health  agencies  and  fiscal 
intermediaries  determine  Medicare 
eligibility  for  home  health  benefits." 
(H.R.  Rep.  No.  391, 100th  Cong..  1st  Sess. 

408  (1987)). 

In  enacting  section  4024  of  Public  Law 
100-203,  Congress  did  not  intend  to 
substantially  revise  these  longstanding 
guidelines,  as  is  indicated  on  pages  408- 

409  of  the  Report  cited  above. 
Congressional  intent  was  to  enact  a 
statutory  definition  of  "confined  to  the 
home"  that  would  promote  clarity  and 
uniformity  in  coverage  determinations  of 
whether  a  beneficiary  is  "confined  to 
the  home."  Congress  also  intended  to 
create  a  definition  that  was  consistent 
with  the  original  intent  of  Congress 
when  the  homebound  rule  was 
established  as  part  of  the  Medicare 
statute.  The  Committee  states,  on  page 
406  of  the  Report,  that: 

the  clear  Congressional  intent  in  establishing 
the  rule  was  to  ensure  that  individuals 
Reeking  home  health  benefits  are.  in  fact, 
homebound  and  unable  to  leave  their 


residences,  except  with  significant  difficulty 
and  only  for  short  periods  of  time. 

We  believe  that  this  proposed 
regulation  is  necessary  because  of  die 
need  to  achieve  consistency  in 
"homebound"  determinations  among 
Medicare  contractors  and  to  improve  the 
clarity  of  Medicare  home  health 
eligibility  criteria.  This  rule  would 
establish  objective  standards  for  the 
determination  of  homebound  status  that 
can  be  clearly  tmderstood  and 
interpreted  by  contractors,  home  health 
agencies,  and  Medicare  beneficiaries 
alike.  This  clarity  of  standards  is 
necessary  both  to  ensure  consistency  of 
claims  determinations  and  to  make  die 
Medicare  home  health  benefit  eligibility 
criteria  more  easily  understandable  to 
Medicare  beneficiaries. 

At  S  409.42(b)(1).  we  would  specify 
that  the  beneficiary  would  be 
considered  to  be  "confined  to  the  home" 
if  the  individual  has  a  condition,  due  to 
an  illness  or  injury,  that  restricts  the 
abihty  of  the  beneficiary  to  leave  his  or 
her  home  except  with  the  assistance  of 
another  individual  or  the  aid  of  a 
supportive  device  (such  as  crutches,  a 
cane,  a  wheelchair,  or  a  walker),  or  if 
the  beneficiary  has  a  condition  such  that 
leaving  his  or  her  home  is  medically 
contraindicated.  An  individual's  ability 
to  relax  on  the  porch  or  in  the  yard  of 
his  or  her  home  would  not,  of  course, 
adversely  a^ect  his  or  her  "homebound" 
status.  These  components  of  the 
requirements  are  derived  directly  from 
the  statute  at  sections  1814(a)(2)(C)  and 
1835(a)(2)(A)  of  die  Act. 

To  clarify  normal  inability  to  leave  the 
home,  we  propose  in  490.42(b)(2)  to  limit 
a  beneficiary's  absence  bom  the  home, 
for  purposes  other  than  to  receive 
medical  treatment  that  caimot  be 
furnished  in  the  home,  to  an  average 
nimiber  of  hours  per  calendar  month. 

We  believe  this  proposed  requirement 
meets  the  intent  of  Congress.  In  the 
Report  that  accompanied  H.R.  3545  {HA. 
Rep.  No.  391. 100th  Cong.  1st  Sess.  409 
(1987)).  die  Committee  stated  that: 

Qualified  lieneficiaries  could  also  leave  home 
for  such  non-medical  purposes  as  an 
Infrequent  family  dinner,  an  occasional  drive 
or  walk  around  the  block,  or  a  church  service 

and  still  fulfill  the  homebound  requirements 

•  *  * 

It  is  our  belief  that  a  requirement 
allowing  non-medical  absences  from  the 
home  for  up  to  an  average  number  of 
hours  per  month  would  provide  ample 
opportunity  for  a  beneficiary  to 
participate  in  the  kind  of  pursuits 
envisioned  by  Congress,  while  still 
ensuring  that  Medicare  home  health 
beneficiaries  are,  in  fact,  homebotmd. 
We  are  considering  adopting  an  average 


number  of  hours  in  the  range  of  10  to  16 
hours  per  month.  We  ask  for  comment 
on  the  appropriateness  of  this  range, 
and  we  will  select  the  appropriate 
number  of  hours  m  response  to  public 
comments. 

We  have  expressed  this,  and  other 
requirements,  as  averages  to  allow 
latitude  in  imusual  circumstances  when 
absences  in  a  particular  month  may 
exceed  the  average  (for  example, 
because  of  the  death  or  illness  of  a 
spouse  or  other  femily  member,  or  a 
family  celebration).  We  anticipate  that 
this  requirement  could  present  some 
difficulty  for  beneficiaries  residing  in 
rural  areas,  where  travel  may  require 
more  time  than  it  does  in  urban  areas. 
We  specificaUy  request  comments  as  to 
whether,  for  example,  travel  time  should 
be  excluded  from  the  calculation  of 
hours  spent  absent  from  the  home. 

In  S  409.42(b)(3)  we  state  diat  we 
would  consider  the  nature  or  frequency 
of  absences  from  the  home  in 
determining  whether  the  beneficiary  is 
"confined  to  the  home".  Specifically, 
this  section  would  specify  that  to  be 
considered  "confined  to  the  home",  the 
beneficiary  may  not  leave  home  unless 
the  absences  are  infrequent  or  of  short 
duration  or  are  to  receive  medical 
treatment  that  cannot  be  furnished  in 
the  beneficiary's  home.  These 
components  of  the  requirements  are  also 
derived  directly  fitim  the  last  two 
sentences,  respectively,  of  sections 
1814(a)  and  1835(a)  of  die  Act.  We 
believe  that,  given  the  legislative  history 
of  these  provisions,  it  is  the  intent  of 
Congress  that  the  beneficiary's 
condition  and  the  frequency  or  nature  of 
absences  from  the  home  be  considered 
in  determining  whether  the  beneficiary 
is  "confmed  to  the  home". 

Specifically,  on  page  409  of  the  1987 
Report  cited  above,  the  Committee 
indicated  that: 

In  order  to  correct  these  misinterpretations  of 
the  homebound  rule  and  to  clarify  its 
meaning,  the  Committee  amendments  would 
define  the  term  "confined  to  the  home"  to 
include  any  otherwise  qualified  individual 
who  (a)  has  a  condition  due  to  an  illness  or 
injury  that  restricts  his  or  her  ability  to  leave 
home  without  the  assistance  of  another 
individual  or  the  aid  of  a  supportive  device, 
or  (b)  has  a  condition  such  that  leaving  the 
home  is  medically  contraindicated.  Thus,  the 
amendments  would  allow  beneficiaries  to 
leave  their  homes — for  both  medical  and  non- 
medical purposes — and  still  meet  the 
homebound  requirement  As  the  amendments 
also  set  forth,  however,  these  absences  must 
be  infrequent  and  of  short  duration  and  must 
entail  considerable  effort  on  the  part  of  the 
beneiiciary  in  order  for  eligibility  to  be 
maintained. 
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We  believe  that  it  is.  therefore,  the 
intent  of  Congress  that  the  definition  of 
"confined  to  the  home"  address  both  the 
condition  of  the  beneficiary  and.  if  there 
are  absences  from  the  home  when  the 
criteria  relating  to  the  beneficiary's 
condition  are  met.  the  nature  or 
frequency  of  those  absences. 

At  S  4(».42(b){3MiMA).  we  propose  to 
deHne  "infrequent"  as  an  average  of  five 
absences  or  fewer  per  calendar  month. 
HHAs  and  intermediaries  have,  from 
time  to  time,  asked  how  frequendy  a 
beneficiary  may  leave  the  home  and  still 
be  considered  to  be  "confined  to  the 
home".  We  believe  that  this  question  is 
significant  enough  to  warrant  inclusion 
of  an  answer  in  these  regulations. 
Moreover,  we  believe  that  a  beneficiary 
who  leaves  home  only  an  average  of  . 
five  or  fewer  times  in  a  calendar  month 
(excluding  absences  to  receive  medical 
treatment  that  cannot  be  furnished  in 
the  home  as  discussed  below)  should 
still  be  considered  to  be  confmed  to  the 
home.  An  average  of  five  absences  or 
fewer  per  calendar  month  would  still 
enable  a  beneficiary  to  attend  church 
regularly,  or  to  attend  an  infrequent 
family  dinner.  We  request  public 
comment  on  the  proposed  definition  for 
"infrequent". 

HHAs  and  intermediaries  have  also 
asked  how  many  hours  a  beneficiary 
may  be  absent  from  the  home  and  still 
be  considered  to  be  "confined  to  the 
home".  We  beheve  that  this  issue  is  also 
significant  enough  to  warrant  inclusion 
of  an  answer  in  these  regulations. 
Therefore,  at  S  409.42(bK3Hi){B).  we 
propose  to  define  "short  duration"  as 
being  an  average  of  no  more  than  3 
hours  per  absence  from  the  home  in  a 
calendar  month.  We  believe  that  this 
definition  is  reasonable,  and  that  the  use 
of  an  average  would  provide  latitude  in 
unusual  circumstances.  An  average  of  3 
hours  per  absence  would  generally 
enable  a  beneficiary  to  undertake  the 
activities  that  Ck>ngress  (as  evidenced 
by  the  Committee  Report  cited  above) 
foresees  as  permissible  absences  from 
the  home  (for  example,  occasional  meals 
out.  religious  attendance).  We  also 
specifically  request  public  conunent  on 
the  proposed  definition  of  "short 
duration". 

In  determining  these  definitions  of 
"infrequent"  and  "short  duration",  we 
sought  to  establish  thresholds  that  will 
allow  for  participation  in  the  activities 
mentioned  by  Congress  in  the  previously 
cited  committee  report.  We  also  sought 
to  establish  thresholds  that  are 
consistent  with  current  intermediary 
practices,  so  as  to  avoid  reducing  the 
number  of  beneficiaries  who  are 
considered  to  be  "confined  to  the 


home".  Our  goal  is  to  arrive  upon 
definibons  that  embody  the  intent  of 
Congress  while  enhancing  the 
consistency  of  coverage  decisions  by 
quantifying  the  eligibility  rules  that  the 
intermediaries  currently  apply.  It  is  our 
expectation  that  the  unpiementation  of 
this  nde  will  neither  increase  nor 
decrease  signifipandy  the  number  of 
individuals  that  are  determined  to  be 
"confined  to  the  home",  and  we  will 
evaluate  comments  with  this  objective 
in  mind. 

To  determine  these  definitions,  we 
contacted  a  number  of  regional  home 
health  intermediaries  to  discuss  their 
approach  to  making  "homebound** 
determinations.  We  then  asked  them  to 
quantify  in  specific  terms  the  thresholds 
that  they  would  consider  to 
appropriately  define  the  terms 
"infrequent,"  "short  duration",  and 
"normal  inability  to  leave  the  home"  as 
they  are  currently  applied.  Although  the 
intermediaries  do  not  currently  use 
specific  definitions  of  these  terms  and 
do  not  maintain  statistics  as  to  these 
issues,  they  were  able  to  estimate 
thresholds  that  they  believe  parallel 
their  current  policies  (that  is,  individuals 
who  exceed  the  proposed  thresholds  are 
found  to  not  be  homebound  under  the 
current  system).  After  these  discussions, 
we  analyzed  the  estimates  of  current 
practice  to  determine  specific  definitions 
that  can  be  fairly  applied  on  a  national 
basis  while  also  allowing  for  beneficiary 
participation  in  the  types  of  activities 
envisioned  by  Congress.  We  believe  that 
the  definitions  proposed  in  this 
regidation  will  serve  to  enhance  the 
consistency  of  Medicare  claims 
determinations  while  preserving  the 
intent  of  Congress  to  allow  beneficiaries 
the  freedom  to  participate  in  certain 
activities  without  the  fear  of  being  found 
ineligible  for  Medicare  home  health 
coverage.  We  also  believe  that  due  to 
the  process  by  which  we  determined  the 
proposed  definitions,  the  elements  of 
this  regulation  can  be  implemented  with 
litUe  or  no  disruption  to  current 
intermediary  operations. 

In  addition,  the  increased  uniformity 
in  coverage  decisions  that  we  anticipate 
would  result  from  this  rule  would 
address  congressional  concern  about 
misinterpretation  of  the  homebound  rule 
and  the  desire  to  clarify  its  meaning,  as 
expressed  in  the  Committee  Report  cited 
above. 

As  indicated,  sections  lB14(a)  and 
1835(a)  of  the  Act  permit  absences  bom 
the  home  for  medical  treatment  in 
determining  whether  a  beneficiary  is 
considered  to  be  "confined  to  the 
home".  This  proposed  rule  would 
require  at  §  409.42(bK3)(ii)  that  these 


medical  absences  from  the  home  be 
limited  to  absences  to  receive  treatment 
that  cannot  be  furnished  in  the  home. 
We  believe  that  Congress  intended  that 
absences  from  the  home  to  recefve 
medical  treatment  would  occur  only  if 
the  beneficiary  "must"  leave  the  home 
to  receive  the  treatment.  Specifically,  on 
page  409  of  the  Report  cited  above,  the 
Committee  indicated  that 

under  this  definitiaii.  benefidvies  who  'OHUt' 
leave  home  to  receive  medical  tre*tinefil  such 
as  radiation  therapy,  renal  dialysis,  or 
physical  therapy  and'  who  caniuit  do  so 
without  significant  aasistance  are 
"homebound"  for  the  purposes  of  determining 
eligibility  for  Medicare  home  health 
benefits  *  *  *.  (Quotation  msiks  added  for 
emphasis.) 

We  believe  that  this  demonstrates  the 
intent  of  Congress  that  only  when  the 
beneficiary  "must"  leave  the  home  to 
receive  medical  treatment  and  does  so 
with  considerable  and  taxing  effort,  is 
the  patient  to  be  considered  "confined 
to  the  home"  despite  these  absences. 
Thus,  the  fact  that  a  beneficiary  leaves 
home  for  the  sole  purpose  of  receiving 
medical  treatment  that  could  otherwise 
be  provided  in  the  home  would  make  the 
beneficiary  ineligible  to  be  considered 
homebound. 

This  proposed  requirement  is  further 
supported  by  section  1861(m)(7)  of  the 
Act.  which  requires  that  covered  home 
health  items  and  services  be  provided  in 
an  individual's  place  of  residence, 
except  for  those  items  or  services  which: 
(a)  Involve  the  use  of  equipment  of  such 
a  nature  that  they  cannot  readily-be 
made  available  at  the  individual's  place 
of  residence:  or  (b)  are  furnished  at  a 
hospital,  skilled  nursing  facility  or 
rehabilitation  facility  while  the 
individual  is  there  to  receive  an  item  or 
service  described  in  (a). 

We  believe  this  demonstrates  the 
intent  of  Congress  to  allow  absences 
from  the  home  to  receive  medical 
treatment  only  in  those  circtmistances  in 
which  the  beneficiary  must  leave  the 
home  (with  considerable  and  taxing 
e^ort)  because  it  is  not  possible  to 
receive  the  medical  treatment  in  the 
beneficiary's  residence. 

HHAs  and  intermediaries  have  also 
asked  how  we  would  define  "medical 
treaUnent".  In  S  40g.42(b)(2](ii),  we  are 
proposing  to  define  "medical  treatment" 
as  meaning  any  services  that  are 
furnished  by  a  physician  or,  if  not 
furnished  by  a  physician  are — 

•  Furnished  based  on  and  in 
conformance  with  a  physician's  order 

•  Furnished  by  or  under  the 
supervision  of  a  licensed  health 
professional;  and 
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•  For  the  purpose  of  diagnosing  or 
treating  an  illness  or  injury. 

We  have  also  taken  this  opportunity 
to  make  some  clarifying  and 
renumbering  changes  to  the  regulations 
at  SS  409.42(cHg)-  No  substantive 
changes  have  been  made. 

III.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is.  that 
would  be  likely  to  result  in — 

•  An  armual  effect  on  the  economy  of 
$100  million  of  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  would  conform  our 
regulations  to  the  amendments  enacted 
by  section  4024  of  Public  Law  100-203.  It 
would  revise  the  current  Medicare  rules 
to  specify  when  a  home  health  patient 
would  be  considered  "confined  to  the 
home"  in  order  to  be  eligible  to  receive 
home  health  benefits. 

The  only  area  in  which  we  are 
exercising  administrative  discretion  is  in 
defining  the  phrase  "infrequent  or  of 
relatively  short  duration"  (as  specified 
in  the  last  sentences,  respectively,  of 
sections  1814(a)  and  1835(a)  of  the  Act) 
for  purposes  of  a  home  health  patient 
who  would  be  considered  to  be 
"confined  to  the  home". 

We  do  not  believe  that  the  definitions 
proposed  in  this  regulation  would 
present  a  negative  incentive  to  the 
families  and  caregivers  of  Medicare 
home  health  beneficiaries.  We 
anticipate  some  concern  about  whether 
implementation  of  the  proposed 
definitions  would  discourage  family  and 
caregivers  from  including  home  health 
beneficiaries  in  family  outings  or  other 
non-medical  trips  from  home.  However, 
after  considering  this  issue,  we  have 
concluded  that  the  institution  of  specific 
definitions  in  the  "homebound" 
requirement  would  primarily  serve  to 
enhance  caregiver,  family,  and  patient 
understanding  of  the  specific  eligibility 
requirements  for  Medicare  home  health 
coverage.  Concern  about  the  need  to 
assure  that  a  patient  is  considered 
"homebound"  already  exists.  The 
introduction  of  specific  standards  to 


describe  "homebound"  status  should 
serve  to  help  people  in  making  decisions 
about  activities,  thus  allaying  concern. 

We  believe  that  if  all  parties 
understand  the  specific  provisions  of 
Medicare  eligibility  requirements,  they 
would  not  be  burdened  by  the 
uncertainty  they  may  now  experience 
under  the  current,  more  vague, 
requirements.  In  short,  if  families  and 
caregivers  clearly  understand  the 
Medicare  definition  of  'confined  to  the 
home",  then  they  need  not  worry  that  a 
patient's  weekly  religious  attendance  or 
other  absences  from  the  home  that  are 
infrequent  or  of  short  duration  would 
disqualify  the  patient  from  Medicare 
coverage  of  home  health  services.  In 
addition,  we  have  been  careful  to 
express  all  definitions  in  terms  of 
averages,  so  that  a  patient  may 
occasionally  be  absent  for  periods  of 
time  that  exceed  those  contained  in  the 
definition  without  being  found  ineligible 
to  receive  Medicare  coverage  of  home 
health  care. 

As  stated  in  section  II  of  the 
preamble,  we  propose  to  define 
"infrequent"  as  being  an  average  of  five 
or  fewer  absences  per  calendar  month, 
excluding  absences  to  receive  medical 
treatment  that  carmot  be  furnished  in 
the  home.  We  propose  to  define  "short 
duration"  as  being  an  average  of  3  or 
fewer  hours  per  absence  from  the  home 
within  a  calendar  month.  The  proposed 
regulation  clarifying  "normal  inability  to 
leave  the  home",  at  5  409.42(b)(1).  also 
includes  the  limitation  that  the 
beneficiary's  absence  from  the  home  for 
purposes  other  than  to  receive  medical 
treatment  that  cannot  be  furnished  in 
the  home  may  not  exceed  on  average  a 
total  of  more  than  (10  to  16  hours,  to  be 
determined  on  the  basis  of  public 
conunents)  per  calendar  month.  We 
believe  that  these  definitions  along  with 
a  limit  per  month  (within  the  10  to  16 
hour  range  proposed)  are  reasonable 
and  meet  congressional  intent. 

The  proposed  regulations  which 
define  the  terms  "infrequent"  and  "short 
duration"  would  promote  uniformity  in 
coverage  determinations  by  HHAs.  We 
believe  there  may  be  some  beneficiaries 
who  would  be  eligible  to  receive 
benefits  under  this  proposal  who  are 
currently  being  denied  benefits  due  to 
an  intermediary's  particular 
interpretation  of  current  policy  as 
contained  in  the  Home  Health  Agency 
Manual,  section  204.1A  dated  April  1989. 
We  do  not  have  data  that  would  allow 
us  to  calculate  the  additional  program 
costs,  but  because  we  believe  the 
additional  number  of  beneficiaries  who 
would  qualify  for  benefits  is  small,  the 
additional  cost  to  the  Medicare  program 
would  be  negligible.  We  specifically 


request  public  comment  on  this 
expectation. 

For  the  reasons  cited  above,  we 
believe  this  proposed  rule  does  not  meet 
the  $100  million  criterion  nor  do  we 
believe  that  it  meets  the  other  E.0. 12291 
criteria.  Therefore,  this  proposed  rule  is 
not  a  major  rule  under  E.0. 12291,  and 
an  initial  regulatory  impact  analysis  is 
not  required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA,  individuals  are  not  considered 
small  entities.  HHAs  would  be 
considered  small  entities. 

As  stated  in  Section  A  of  this  Impact 
Statement,  the  effects  of  these  proposed 
regulations  would  primarily  be  the  result 
of  the  amendments  enacted  by  section 
4024  of  Public  Law  100-203  and  not  this 
proposed  rule.  For  purposes  of  the  RFA, 
we  believe  that  the  proposed  rule  may 
have  some  effect  on  HHAs  by  increasing 
the  number  of  beneficiaries  eligible  to 
receive  services.  Under  current 
regulations,  claims  for  home  health 
services  may  have  been  denied  due  to 
an  intermediary's  particular 
interpretation  of  homeboimd  status  in 
situations  involving  individuals  who 
have  left  home  (with  considerable 
assistance)  to  receive  medical  services. 
The  proposed  rule  would  specify  when 
beneficiaries  could  leave  their  homes — 
for  both  medical  and  non-medical 
purposes — and  still  meet  the  "confined 
to  home"  requirement.  However,  we 
believe  that  any  effects  would  be 
negligible  since  we  anticipate  that  the 
application  of  these  definitions  would 
result  in  only  a  slight  increase  in 
demand  for  covered  services  because  of 
the  small  number  of  additional 
beneficiaries  who  would  be  considered 
"confined  to  the  home". 

Therefore,  we  have  determined  and 
the  Secretary  certifies  that  this  proposed 
rule  would  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  we  are  not  preparing  a 
regulatory  flexibility  analysis. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  proposed 
rule  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act.  we  define  a 
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small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

rv.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Date" 
section  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the 
preamble  of  the  final  rule. 

V.  Information  Collection  Requirements 

These  proposed  regulations  do  not 
impose  information  collection  and 
recordkeeping  requirements. 
Consequently,  they  need  not  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

List  of  Subiectf  in  42  CFR  Part  409 

Health  facilities.  Medicare. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  part  409.  Subpart  E  is 
proposed  to  be  amended  as  follows: 

PART  409-HOSPITAL  INSURANCE 
BENEFITS 

Subpart  E— Home  Health  Services 
Under  Hospital  Insurance 

1.  The  authority  citation  for  part  409. 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1812, 1813, 1814, 1835, 
1861, 18a2(h).  1871  and  1881  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395d,  1395e. 
1395f.  1395n.  1395x.  1395y(h),  1395hh  and 
1395rr). 

2.  Section  409.42  is  revised  to  read  as 
follows:  s. 

§  409.42    Requh-ementa  and  condittons  for^ 
home  health  servtces. 

(a)  Basic  rule.  The  services  specified 
in  §  409.40  are  covered  by  Medicare  Part 
A  only  if  the  requirements  of  paragraphs 
(b)  through  (g)  of  this  section  are  met 

(b)  Confined  to  the  home.  The 
beneficiary  must  be  confined  to  his  or 
her  home  or  an  institution  or  facility  that 
does  not  meet  the  definition  of  a 
hospital,  SNF,  or  nursing  facility  as 
described  in  sections  1861(e)(1).  1819(a). 
or  1919(a)  of  the  Act.  respectively.  The 


beneficiary  does  not  need  to  be  totally 
bedridden  to  be  considered  "confined  to 
the  home."  The  beneficiary  must  have  a 
condition  such  that  there  exists  a 
normal  inability  to  leave  the  home,  and 
that  leaving  the  home  requires  a 
considerable  and  taxing  effort  by  the 
beneficiary. 

(1)  The  beneficiary  must  have  a 
condition  due  to  an  illness  or  injury  that 
restricts  the  beneficiary's  ability  to 
leave  the  home — 

(i)  Without  the  assistance  of  another 
individual; 

(ii)  Without  the  assistance  of 
supportive  devices  such  as  crutches,  a 
cane,  a  wheelchair  or  a  walker  or 

(iii)  Because  an  absence  from  the 
home  is  medically  contraindicated. 

(2)  The  beneficiary  must  have  a 
condition  due  to  an  illness  or  injury  that 
restricts  the  beneficiary's  ability  to 
leave  the  home  for  more  than  an 
average  of  (from  10  to  16  hours,  to  be 
determined  on  the  basis  of  public 
comments)  per  calendar  month  for 
purposes  other  than  to  receive  medical 
treatment  that  cannot  be  provided  in  the 
home. 

(3)  The  beneficiary  may  be  considered 
confined  to  the  home  if  he  or  she  leaves 
the  home  in  either  of  the  following 
circumstances: 

(i)  Absences  from  the  home  are 
infrequent  or  of  short  duration. 

(A)  Infrequent  means  an  average  of 
five  or  fewer  absences  per  calendar 
month,  excluding  absences  to  receive 
medical  treatment  that  cannot  be 
furnished  in  the  home. 

(B)  Short  duration  means  an  average 
of  3  or  fewer  hours  per  absence  from  the 
home  within  a  calendar  month  excluding 
absences  to  receive  medical  treatment 
that  cannot  be  furnished  in  the  home. 

(ii)  Absences  from  the  home  are 
attributable  to  the  need  to  receive 
medical  treatment  that  cannot  be 
furnished  in  the  home.  Medical 
treatment  means  any  services  that  are 
furnished  by  a  physician  or  furnished — 

(A)  Based  on  and  in  conformance  with 
a  physician's  order 

(B)  By  or  under  the  supervision  of  a 
licensed  health  professional;  and 

(C)  For  the  purpose  of  diagnosis  or 
treatment  of  an  illness  or  injury. 

^\^[c]J/nder  the  care  of  a  physician.  The 
DBTTeficiary  must  be  under  the  care  of  a 
physician  who  is  a  doctor  of  medicine, 
osteopathy,  or  podiatric  medicine. 

(d)  Qualifying  services.  The 
beneficiary  must  be  in  need  of 
intermittent  skilled  nursing  care  or 
physical  or  speech  therapy  or 
occupational  therapy.  After  November 
30, 1981,  need  for  occupational  therapy 
is  not  a  basis  for  initial  qualification  for 


home  health  services  but  does  qualify  a 
beneficiary  for  continued  home  health 
services  even  after  he  or  she  no  longer 
needs  intermittent  skilled  nursing  care 
or  physical  or  speech  therapy. 

(e)  Plan  of  treatment  requirements. 
The  home  health  services  must  be 
furnished  under  a  plan  of  treatment  that 
is  established  and  periodically  reviewed 
by  a  doctor  of  medicine,  osteopathy  or. 
podiatric  medicine.  A  doctor  of  podiatric 
medicine  may  establish  a  or  continuing 
plan  of  treatment  only  if  that  is 
consistent  with  the  home  health 
agency's  policy  and  with  the  functions 
he  or  she  is  authorized  to  perform  under 
State  law. 

(f)  Where  the  services  must  be 
furnished.  (1)  The  home  health  services 
must  be  furnished — 

(i)  On  a  visiting  basis  in  the 
individual's  home;  or 

(ii)  On  an  outpatient  basis  in  a 
hospital.  SNF,  or  rehabilitation  center 
that  meets  State  and  local  health  and 
safety  standards,  if  it  is  necessary  to  use 
equipment  that  cannot  readily  be  made 
available  in  the  home. 

(2)  If  an  individual  is  brought  to  a 
facility  in  accordance  with  paragraph 
(f)(l)(ii)  of  this  section,  other  services 
that  could  be  furnished  in  the  home  may 
be  furnished  in  the  facility  at  the  same 
time. 

(g)  By  whom  the  services  must  be 
furnished.  The  home  health  services 
must  be  furnished  by,  or  under 
arrangements  made  by  a  participating 
HHA. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773  Medicare — Hospital 
Insurance:  13.774  Medicare — Supplementaiy 
Medical  Insurance) 

Dated:  February  16. 1990. 
Gall  R.  Wilwisky. 

Administrator.  Health  Care  Financing 
Adwinistraliott. 

Approved:  February  4. 1991. 
[FR  Doc  91-24054  Filed  10-4-91:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-279,  RM-79(M] 

Radio  Broadcasting  Services;  BeUe 
Plalne,  KS 

aqency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Belle 


50548 


Federal  Register  /  Vol.  56.  No.  194  /  Monday.  October  7.  1991  /  Proposed  Rules 


Plaine  Bro.iJr.asters.  Inc..  requesting  the 
allotment  of  Channel  224C3  to  Belle 
Plaine,  Kansas,  as  that  community's  first 
FM  broadcast  service.  The  coordinates 
for  Channel  224C3  are  37-20-15  and  97- 
27-56.  There  is  a  site  restriction  17.5 
kilometers  southwest  of  the  community. 

DATES:  Comments  must  be  filed  on  or 
before  November  25. 1991.  and  reply 
comments  on  or  before  December  10. 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel  as  follows:  Leonard 
S.  Joyce.  Belle  Plaine  Broadcasters.  Inc.. 
1825  K  Street,  ^fW..  suite  510, 
Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-279.  adopted  September  18, 1991.  and 
released  October  2, 1991. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230). 
1919  M  Street.  NW..  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center,  1714  21st 
Street,  NW.,  Washington,  DC  20036. 
(202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  91-2*100  Filed  10-4-91;  6:45  am| 
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47  CFR  Part  73 

[MM  Docket  No.  91-278,  RM-78091 

Radio  Broadcasting  Services: 
Minneapolis,  KS 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Belinda 
S.  Ohlemeier  proposing  the  substitution 
of  Channel  224C2  for  Channel  224A  at 
Minneapolis.  Kansas,  and  modification 
of  the  construction  permit  for  Channel 
224A  to  reflect  the  higher  class  channel. 
The  coordinates  for  Channel  224C2  are 
3^-00-52  and  97-37-42.  We  shall 
propose  to  modify  the  construction 
permit  for  Channel  224A  in  accordance 
with  §  1.420(g)  of  the  Commission's 
Rules  and  will  not  accept  competing 
expressions  of  interest  for  use  of  the 
channel  or  require  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
dates:  Comments  must  be  filed  on  or 
before  November  25, 1991.  and  reply 
comments  on  or  before  December  10, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Allan  G. 
Moskowitz,  Kaye,  Scholer,  Fierman, 
Hays  &  Handler,  901  Fifteenth  Street, 
NW.,  suite  1100.  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-278  adopted  September  18, 1991,  and 
released  October  2, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  2l8t  Street,  NW., 
Washington.  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-24101  Filed  10-4-91:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  91-277,  Rl»-78101 

Radio  Broadcasting  Services;  Oxford, 
MS 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule.      

summary:  This  document  requests 
comments  on  a  petition  filed  by  Oxford 
Radio.  Inc.,  proposing  the  substitution  of 
Channel  229C3  for  Channel  229A  at 
Oxford,  Mississippi,  and  modification  of 
the  license  for  Station  WKLJ-FM  to 
specify  operation  on  Channel  229C3. 
The  coordinates  for  Channel  229C3  are 
34-20-05  and  89-43-29.  The  license  for 
Station  WKL|-FM  was  modified  in  MM 
Docket  91-6  to  specify  operation  on 
Channel  229A  in  lieu  of  Channel  296A. 
See  56  FTl  27423.  June  14. 1991.  In 
accordance  with  section  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  the 
use  of  the  higher  powered  channel  at 
Oxford  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  interested  parties. 
DATES:  Comments  must  be  filed  on  or 
before  November  22, 1991,  and  reply 
comments  on  or  before  December  9, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Vincent 
J.  Curtis.  Jr..  Estella  Salvatierra,  Fletcher. 
Heald  &  Hildreth.  1225  Connecticut 
Avenue  NW..  suite  400,  Washington.  DC 
20036. 
FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No 
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91-277.  adopted  September  18, 1991,  and 
released  October  1. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  1714  2l8t  Street  NW.. 
Washington,  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note  • 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Conununications  Commission. 
Michael  C.  Rugor, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-23998  Filed  10-4-01;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  91-274,  RM-7802] 

Radio  Broadcasting  Services; 
Piedmont,  MO 

aqency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Hunt 
Broadcasting  Group,  Inc.  requesting  the 
substitution  of  Channel  285C3  for 
Channel  285A  at  Piedmont  Missouri, 
and  modification  of  the  license  for 
Station  KPWB-FM  to  specify  operation 
on  the  new  channel.  The  coordinates  for 
Channel  285C3  are  37-13-32  and  90--4ft- 
48.  In  accordance  with  Section  1.420(g) 
of  the  Commission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
for  the  use  of  Channel  285C3  at 
Piedmont  or  require  petitioner  to 
demonstrate  the  availabihty  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
dates:  Comments  must  be  filed  on  or 
before  November  22. 1991,  and  reply 


comments  on  or  before  December  9, 
1991. 

ADDRESSES:  Federal  Conununications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner's  counsel  or.  as  follows:  John 
R.  Wilner.  Bryan.  Cave.  McPheeters  ft 
McRoberts,  700  Thirteenth  Street  NW.. 
suite  700,  Washington,  DC  20005-3960. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-274  adopted  September  17, 1991.  and 
released  October  1, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street  NW.. 
Washington.  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-23995  Filed  10-4-91;  8:45  am] 
WLUNQ  COOC  (712-01-11 


47  CFR  Part  73 

[MM  Docket  Na  91-275.  RM-7786] 

Radio  Broadcasting  Services;  Franklin, 
TX 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Franklin 
Community  Broadcasting  seeking  the 


substitution  of  Channel  270C3  for 
Channel  270A  at  Franklin.  Texas,  and 
the  modification  of  Station  KPXQ(FM)'» 
construction  permit  to  specify  operation 
on  the  higher  powered  channel.  Channel 
270C3  can  be  allotted  to  Franklin  in 
compliance  %vith  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
10.5  kilometers  (6.5  miles)  southeast  to 
accommodate  petitioner's  desired 
transmitter  site.  The  coordinates  for 
Channel  270C3  at  Franklin  are  North 
Latitude  30-56-34-  and  West  Longitude 
96-25-59.  In  accordance  with  Section 
1.420(g)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions  of 
interest  in  use  of  Channel  270C3  at 
Franklin  or  require  Franklin  Comnmnity 
Broadcasting  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  November  22, 1991,  and  reply 
conunents  on  or  before  December  9, 
1991. 

addresses:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Shaun  A.  Maher,  Esq..  Blair, 
Joyce  ft  Silva.  1825  K  Street  NW..  suite 
510.  Washington.  DC  20006  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-275,  adopted  September  18. 1991.  and 
release  October  1. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street 
NW.,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 
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For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  CommonicationB  Conunission. 
Michael  C  Rngar, 

Assistant  Chief.  AllocaUons  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doa  91-23996  Filed  10-4-91;  8:45  am] 
BiUJNO  COM  frn-at-n 

47  CFR  Part  73 

[MM  Dodrat  No.  91-276.  RM-7804] 

Radio  Broadcasting  Services;  Belton, 
TX 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Sheldon 
Communications,  Inc.,  licensee  of 
Station  KOOC(FM),  Channel  292A, 
Belton,  Texas,  seeking  the  substitution 
of  Channel  292C3  for  channel  292A  at 
Belton,  Texas,  and  the  modiHcation  of 
Station  KOOCfFMJ's  license  to  specify 
operation  on  the  higher  powered 
channel.  Channel  292C3  can  be  allotted 
to  Belton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  Station  KOOC(FM)'s  licensed 
site.  The  coordinates  for  Channel  292C3 
at  Belton  are  North  Latitude  31-03-^W 
and  West  Longitude  97-31-54.  In 
accordance  with  S  1.420(g]  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  292C3  at  Belton  or  require 
Sheldon  Communications  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  November  22, 1991,  and  reply 
comments  on  or  before  December  9, 
1991. 

AD0RE8SC8:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  E.  Fiorini  III.  Gardner, 
Carton  &  Douglas,  1301  K  Street  NW., 
suite  900,  East  Tower,  Washington,  DC 
20005  (Counsel  for  petitioner). 
FOR  FURTHER  MFORMATtON  CONTACT: 

Pamela  Blumenthal  Mass  Media 
Bureau.  (202)  634-«530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 


91-276,  adopted  September  18, 1991,  and 
released  October  1. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422. 1714  21st  Street 
NW.,  Washington.  DC  20038. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocationa  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-23997  Filed  10-4-91;  8:45  am) 
MLUNQ  cooe  arii-oi-M 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wlldnfe  Service 

50  CFR  Part  17 

RIN:  101»— ABA2 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Endangered 
Status  for  Five  Mollusks  From  South 
Central  Idaho 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of 

reopening  of  public  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  on  the  proposed 
determination  of  endangered  status  for 
five  mollusks  is  reopened  (55  FR  51931) 
December  18, 1990.  The  five  species 
included  in  the  proposed  rule  are:  the 
Idaho  springsnail  (also  called  the 
Homedale  Creek  springsnail 
(Fontelicella  idahoensia)),  the  Utah 
valvata  snail  [Valvata  utahensis],  the 
Snake  River  Miysa  snail  {Physa 


natricind),  an  undescribed  limpet 
species  in  the  genus  Lanx  (Banbury 
Springs  limpet)  and  the  Bliss  Rapids 
snail  (an  undescribed  monotypic  genus 
In  the  family  Hydrobiidae).  These 
species  are  found  in  the  Snake  River 
and  in  adjacent  springs,  and  tributaries 
to  the  Snake  River  in  South  Central 
Idaho.  Reopening  the  comment  period 
will  allow  additional  comments  on  this 
proposal  to  be  submitted  from  all 
interested  parties. 

DATES:  Comments  will  now  be  received 
until  October  31, 1991. 

ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  Charles 
Lobdell,  Field  Office  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  room  576, 
Boise,  Idaho  83705.  The  proposed  rule, 
comments,  and  materials  will  be 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Robert  L  Parenti,  at  the  above 
address  (208/334-1931  or  FTS  554-1931). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Bliss  Rapids  snail  (Family 
Hydrobiidae  NSP),  Physa  natricina, 
Fontelicella  idahoensis,  Valvata 
utahensis,  Banbiuy  Springs  limpet  (in 
Lanx  genus  N.  sp)  are  foiuid  only  in  the 
Snake  River  and  in  adjacent  springs  and 
tributaries  to  the  Snake  River  in  South 
Central  Idaho. 

These  five  species  are  threatened 
primarily  by  proposed  large 
hydroelectric  dam  developments, 
current  peak-loading  operation  of 
existing  hydroelectric  water  projects, 
water  pollution,  reduction  in  oxygen 
concentration,  and  possibly  competition 
from  Potowapyrgus  antipodarum  ( =  P. 
jenkinsi)  a  recently  introduced 
hydrobiid  snail. 

On  December  18, 1990  the  Service 
published  in  the  Federal  Register  (55  FR 
51931)  a  proposal  to  list  these  five 
mollusk  species  as  endangered.  The 
comment  period  on  the  proposal 
originally  closed  on  February  19, 1991. 
Two  public  hearings  were  held  in  Idaho 
on  April  3  and  4, 1991.  The  comment 
period  was  extended  at  that  time  until 
April  30, 1991.  The  Service  is  aware  of 
information  developed  since  that  time. 
Reopening  the  comment  period  will 
allow  the  Service  to  consider  this  and 
any  other  information  in  determining 
whether  or  not  a  final  designation  of 
endangered  or  threatened  status  is 
warranted  for  these  five  species. 
Additional  information  and  comments 
may  now  be  submitted  until  October  31, 
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1991  to  the  Service  office  In  the 
"ADORStsia"  section. 

Author 

The  primary  author  of  this  notice  is 
Dr.  Robert  L  Parenti.  U.S.  Fish  and 
Wildlife  Service.  4696  Overland  Road, 
room  576.  Boise,  Idaho  83705  (208/334- 
1931  or  FTS  554-1931). 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  etseq.) 

List  of  Subjects  in  50  CFR  Part  17     ' 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  September  27, 1991. 

William  E  Martin, 

Acting  Regional  Director.  Region  1,  U.S.  Fish 
and  Wildlife  Service. 

[FR  Doc.  91-23938  Filed  10-«-fll;  8:45  am) 

MLUNO  CODE  4310-«»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

Snapper<irouper  Fishery  of  the  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 


ACTKHC  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 


summary:  NMFS  issues  notice  that  the 
South  Atlantic  Fishery  Management 
Council  has  submitted  Amendment  5  to 
the  Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  (FMP)  for  review  by  the 
Secretary  of  Commerce  (Secretary)  and 
is  requesting  comments  from  the  public. 
Amendment  5  would  implement  new 
management  measures  for  wreckfish, 
including  a  limited  entry  program. 
DATES:  Written  comments  must  be 
received  on  or  before  November  29. 
1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  Southeast  Regional  Office,  NMFS, 
9450  Roger  Boulevard.  St.  Petersburg.  FL 
33703.  Copies  of  Amendment  5  may  be 
obtained  from  the  South  Atlantic 
Fishery  Management  Council  Southpark* 
Building,  suite  306, 1  Southpark  Circle. 
Charleston.  SC  29407-4699,  telephone 
803-571-4366. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge,  813-693-3161. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  as 
amended,  requires  that  a  council- 
prepared  fishery  management  plan  or 
amendment  be  submitted  to  the 
Secretary  for  review  and  approval  of 
disapproval.  The  Magnuson  Act  also 
requires  that  the  Secretary.  upOn 
receiving  the  document,  immediately 


publish  a  notice  of  its  availability  for 
public  inspection  and  comment.  The 
Secretary  will  consider  public  comment 
in  determining  approvability  of  the 
document. 

Amendment  5  to  the  FMP  proposes  to: 
(1)  Revise  the  problem  statement  in  the 
snapper-grouper  fishery  and  objectives 
of  the  FMP;  (2)  implement  a  limited 
entry  program  for  the  wreckfish  sector 
of  the  snapper-grouper  fishery  consisting 
of  transferable  percentage  shares  of  the 
annual  total  allowable  catch  (TAC)  of 
wreckfish  and  individual  transferable 
quotas  based  on  a  person's  share  of 
each  TAC;  (3)  specify  the  procedure  for 
the  initial  distribution  of  percentage 
shares  of  the  wreckfish  TAC;  (4)  require 
dealer  permits  to  receive  wreckfish:  (5) 
remove  the  10,000-pound  (4,536- 
kilogram)  trip  limit  for  wreckfish;  (6) 
require  that  wreckfish  be  off-loaded 
from  fishing  vessels  only  between  8  a.m. 
and  5  p.m.;  and  (7)  specify  when  24-hour 
advance  notice  must  be  made  to  NMFS 
Law  Enforcement  of  off-loading  of 
wreckfish. 

Proposed  regulations  to  implement 
Amendment  5  are  scheduled  for 
publication  within  15  days. 

Authority:  18  U.S.C.  1801  et  seq. 
Dated-  October  1, 1991. 
David  S.  Crestin, 

Acting  Director,  Office  ofFisheriea 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  91-24029  Filed  10-1-01;  4:46  pm) 
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app>hcations  arxj  agency  statements  of 
organization  and  functons  are  examples 
of  documents  appeanng  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Offica  of  th0  Secretary 

Privacy  Act;  Proposed  Revision  of  an 
Existing  System  of  Records 

AQENCv:  Pood  and  Nutrition  Service. 

LJSDA. 

action:  Notice  of  proposed  revision  of 

an  existing  system  of  records. 

summary:  The  U.S.  Department  of 
Agnculture  is  giving  notice  that  it 
proposes  to  revise  its  Privacy  Act 
System  of  Records,  USDA/FNS-3. 
Claims  Against  food  Stamp  Recipients — 
USDA/FNS-3. 

EFFECTIVE  DATE:  This  revision  will 
become  effective  December  6, 1991, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public.  To  be  assured  of 
consideration,  comments  must  be 
received  by  the  contact  person  listed 
below  on  or  before  November  6, 1991. 
ADDRESSES:  Comments  should  be 
addressed  to  Abigail  C  Nichols, 
Director,  Program  Accountability- 
Division,  Food  Stamp  Program,  3101 
Park  Center  Drive,  Room  907, 
Alexandria,  Virginia  22302. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  M.  Scordato,  Food  and  Nutrition 
Service  Privacy  Act  Officer,  Room  308, 
3101  Park  Center  Drive.  Alexandria, 
Virginia  22302.  Telephone  (703)  756- 
3234. 

8UPPI.EMENTARY  INFORMATION:  The 

Food  and  Nutrition  Service  (FNS)  has  a 
system  of  records  for  tracking  food 
stamp  recipient  claims  which  has  not 
been  used  for  many  years.  The  system, 
as  currently  described  in  FNS  notices  on 
systems  of  records,  was  established 
when  the  FNS  National  and  regional 
offices  maintained  relatively  detailed 
records  about  recipient  claims.  Those 
records  included  detailed  information 
about  such  matters  as  the  basis  for 
claims,  supporting  documentation  from 


State  agencies,  the  balances  of  claims 
and  amounts  paid  on  them.  That 
information  was  used  to  establish 
accounts  receivable  for  money  due  the 
FNS,  or  to  refer  information  for 
investigation  or  prosecution  under 
program  statutes  and  regulations.  Since 
this  system  of  records  on  recipient 
claims  was  established,  changes  in  law 
and  regulations  have  delegated  to  State 
agencies  substantially  all  of  the 
responsibility  for  food  stamp  recipient 
claims.  Consequently,  in  recent  years, 
FNS  has  not  updated  or  maintained 
detailed  records  about  individual 
claims.  No  formal  action  was  ever  taken 
to  delete  the  system  of  records.  Because 
of  new  collection  activity  described 
below  that  requires  maintenance  of 
certain  records,  FNS  is  modifying  and 
reactivating  this  existing  system.  This 
notice  informs  the  public  that  the 
current  system  of  records  is  being 
revised  for  use  in  the  tax  offset  program, 
as  discussed  in  the  following  paragraph. 

The  FNS  is  planning  to  test  the 
feasibility  and  effectiveness  of  referring 
claims  to  the  Internal  Revenue  Service 
(IRS)  for  offset  against  refunds  of 
Federal  income  tax.  State  agencies  will 
submit  information  about  claims  for 
offset  to  the  FNS.  The  revised  record 
system  is  needed  because  the  IRS 
requires  that  debts  referred  for  offset  be 
submitted  in  consolidated  fashion  by  the 
Federal  agency  which  is  owed  the  debts 
rather  than  having  each  State  agency 
submit  its  list  of  debts  separately.  The 
FNS  will  consolidate  recipient  claims 
information  from  State  agencies,  refer 
the  information  to  the  IRS  for  the  tax 
offset  activity,  receive  and  process 
information  from  the  IRS,  and  provide 
State  agencies  information  concerning 
collections.  Details  about  the  test  of  the 
tax  intercept  program  are  contained  in  a 
separate  Federal  Register  Notice  which 
will  be  published  in  the  near  future. 

The  revised  system  of  records  will  be 
maintained  by  automated  data 
processing  systems  consisting  primarily 
of  data  tapes,  disk  storage  and  programs 
used  to  process  the  data.  Information  in 
the  revised  records  system  will  be 
limited,  including  only  such  items  as  the 
amount  of  the  claim,  the  name  and 
Social  Security  Number  of  the  debtor, 
and  the  amounts  of  any  collection.  The 
system  may  also  include  other  research- 
related  information  about  the  claim  such 
as  its  age,  the  reason  for  the  associated 
overissuance,  and  State  agency 


collection  efforts.  The  FNS  will  retain 
this  information  for  no  longer  than  two 
years.  Any  reports  which  FNS  develops 
using  the  data  will  be  statistical  and 
contain  no  information  about  particular 
claims  or  individuals  owing  the  claims. 
The  system,  as  revised,  will  no  longer 
be  exempt,  pursuant  to  5  U.S.C.  552a  (j) 
or(k). 

Signed  at  Washington,  DC,  on  September 
30.1991. 
Edward  Madigan, 

Secretary. 

USDA/FNS-3 

SYSTEM  NAME: 

Claims  Against  Food  Stamp 
Recipients— USDA/FNS. 

SYSTEM  location: 

Accounting  Division,  Food  and 
Nutrition  Service  (FNS),  United  States 
Department  of  Agriculture,  3101  Park 
Center  Drive,  Room  415,  Alexandria, 
Virginia  22302,  and  FNS  Regional 
Offices  located  in:  Atlanta,  Georgia, 
which  covers  the  States  of  Alabama, 
Florida,  Georgia,  Kentucky,  Mississippi, 
North  Carolina,  South  Carolina,  and 
Tennessee:  Boston.  Massachusetts, 
which  covers  the  States  of  Connecticut. 
Massachusetts,  Maine,  New  Hampshire, 
New  York,  Rhode  Island,  and  Vermont; 
Chicago,  Illinois,  which  covers  the 
States  of  Illinois,  Indiana,  Michigan. 
Mirmesota.  Ohio,  and  Wisconsin; 
Dallas,  Texas,  which  covers  the  States 
of  Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas;  Denver, 
Colorado,  which  covers  the  States  of 
Colorado,  Iowa,  Kansas,  Missouri, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  and  V\/yoming; 
Trenton,  New  Jersey,  which  covers  the 
States  of  Delaware,  District  of 
Columbia,  Maryland,  New  Jersey, 
Pennsylvania,  Puerto  Rico,  Virginia, 
Virgin  Islands,  and  West  Virginia;  and 
San  Francisco,  California,  which  covers 
the  States  of  Alaska,  Arizona, 
California,  Guam,  Hawaii,  Idaho, 
Nevada,  Oregon,  American  Samoa, 
Trust  Territories  of  the  Pacific,  and 
Washington.  The  address  of  each 
regional  office  is  Hsted  in  the  telephone 
directory  of  the  respective  cities  listed 
above  under  the  heading  of  "United 
States  Gt)vemment,  Department  of 
Agriculture,  Food  and  Nutrition 
Service." 
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c  ATEOonm  OF  morvHMMLS  covntiD  ■¥  mt 
svsnm: 

fcnfividttaJs  wfto  have  received  fbod 
stamp  benefits  to  whicli  thaji  arc  aoL 
entitled. 

CATEOORIES  OF  RECOiW>»  M»  THS  SVSTKM: 

The  iufurmutian  in.  the  Systran  consista 
of  individuals'  oames,  addresses.  Social 
Security  Numbers  and  amounts  of 
claims  and  amounts  of  any  coiledians. 
The  system  ajso  may  include  limited 
information  about  claims  such  as  age. 
reasons  for  liie  aTerisHuance  of  benefita. 
and  State  agency  collection  efforts. 

AinHOmrV  for  MAINTCNANCf  OF  THE 

ststem: 

7  U.S.C.  2011-2031. 

•tOUTINE  USE»0F  MCOROS  HAMTAIMB)  N» 
THE  SYSTEM.  INCUNMNO  CATEOOmES  0F 
USERS  AND  THE  FURP06ES  OF  SUCH  USSSt 

(1)  Referral  to  the  IRS  for  collection  of 
claims  &ona  tax  refunds;  and  (2)  refierral 
to  appropriate  State  agencies  for  such 
purposes  aa  updating  claims  files  and 
for  fiscal  reporting.  (3)  Disclosure  may 
be  made  to  a  Congressional  office  from 
the  record  of  an  individual  in  response 
to  an  inquiry  from  the  Congressional 
ofGce  made  on  behalf  of  the  individual. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING.  ACCESSINQ,  RETAININO,  AND 
DISPOSINQ  OF  REC0K08  IN  THE  SVSTEM: 

STORAGE: 

Records  are  maintained  by  automated 
data  storage  methods  such  aa  magnetic 
tape  and  disk. 

RETRIEVABIUTV: 

Records  are  retrievable  by  name  and 
Social  Security  Number. 

safeguards: 

Access  to  records  is  Umited  to  those 
persons  who  process  the  records  for  the 
specific  routine  uses  stated  above. 
Records  in  such  forms  as  magnetic  tape 
are  kept  in  physically  secured  rooms 
and/or  cabinets.  Various  methods  of 
computer  security  hnrit  access  to 
records  in  automated  databases. 

RETENTION  AMD  OtSPOSAL: 

The  Food  and  Nutrition  Service- 
retains  records  for  no  longer  than  two 
years.  All  records  are  either  returned  to 
State  agencies  or  destroyed. 

SYSTEM  MANAttER  AND  ADDRESS: 

Director,  Accounting  Division,  Food 
and  Nutrition  Service.  United  States 
Department  of  Agriculture.  3101  Park 
Center  Drive,  Room  415,  Alexandria, 
Virginia  223D2. 

N0TIFICAT10M  PROdDURC: 

Individuals  may  request  from  the 
system  manager  identified  in  the 


preceding  paragraph  information 
regarding  this  system  of  reconii  or 
whether  the  system  contains  records 
pertaining  to  them.  Individuals 
requesting  such  information  must 
provide  their  name,  address  and  Social 
Security  Number. 

RECORD  ACCESS  FROCCDURCS: 

Individuals  may  obtain  informatioa 
about  records  in  the  system  which 
pertain  to  them  by  written  or  oral 
requests  to  the  system  manager.  To 
assure  conGdentiality  and  prompt 
routing,  written  requests  should  be 
marked  "Privacy  Act  Request." 

CONTESTINO  RECONO  RROCEDURCS: 

Individuals  desinng  to  contest  or 
amend  information  maintained  in  die 
syst«n  should  direct  requests  to  the 
system  manager,  state  the  reasons  for 
contesting  the  information  and  provide 
any  available  documentation  to  support 
the  requested  action. 

RECORD  SOURCE  CATEOORIES: 

Information  in  this  system  comes  from 
State  agency  files  concerning  food 
stamp  recipient  claims,  from  IRS  files  of 
addresses  of  individuals  who  have  filed 
income  tax  returns,  and  from  RS  files  of 
offsets  from  income  tax  refunds. 

[FR  Doc  91-24074  Filed  10-4-01;  MS  am] 
BiLLwa  coos  Mio-ao-M 


Forest  Service 

Pacific  Southwest  Regiort,  Callfomla; 
Legal  AppealatMe  Decisions 

agency:  Forest  Sovice,  USDA. 
action:  Notice. 

summary:  On  April  2. 1991,  Uie  Pacific 
Southwest  Region  published  a  list  of 
newspapers  in  which  decisions  would 
be  published  in  accordance  with  36  CFR 
217.5(d).  This  hst  must  be  updated  twice 
annually.  The  April  2, 1991  Pacific 
Southwest  Region  fist  will  remain 
unchanged.  The  April  2. 1991  notice  lists 
the  newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Pacific  Southwest 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  217. 

The  intended  effect  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspapers  will  be  used  to 
publish  leg€il  notices  of  decisions, 
thereby  allowinglhem  to  receive 
constructive  notice  of  a  decision,  to 
provide  dear  evidence  of  timely  notice, 
and  to  achieve  consistency  in 
administering  the  appeals  process. 
DATES:  Publication  of  legal  notices  in  the 
listed  newspapers  will  begin  with 


decisions  subject  to  appeal  that  are 
made  on  or  after  October  28. 1991.  TSe 
list  of  newspapers  will  remain  in  effect 
until  April  1992  when  another  notice  will 
be  published  ra  the  Fe«leral  Re^istK. 

FOR  FUfTTHER  INFORMATION  COirTACT: 

K)  Silverman,  Regional  Appeals 
Coordinator,  Pacific  Southwest  Region, 
630  Sansome  Street  San  Francisco,  CA 
94111,  phone:  (415)  705-2554. 

SUPPI^MBNTAIIV  INFORMATION:  On 
March,    '^90,  an  interim  rule  amending 
the  administrative  appeal  procedures  at 
36  CFR  part  217  was  published  requiring 
publication  of  legal  notice  of  decisions 
subject  to  appeal.  On  February  6, 1981.  a 
notice  was  published  in  the  Fedecal 
Register  finahzing  the  interim  rule.  This 
newspaper  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  and  affected  by  a  specific 
decision. 

The  legal  notice  is  to  identily:  The 
decision  by  title  and  subject  matter:  the 
date  of  the  decision:  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
adcBtlon.  the  notice  is  to  state  the  date 
the  appeal  period  begins  is  the  day 
following  publication  of  the  notice. 

In  addition  to  the  principal  newspaper 
listed  for  each  unit,  some  Forest 
Supervisors  and  District  Rangers  have 
listed  newspapers  providing  adtfitlonal 
notice  of  their  decisions.  The  timeframe 
for  appeal  shall  be  based  on  the  date  of 
publication  of  the  notice  in  the  first 
[principal)  newspaper  listed  for  each 
unit. 

Dated  September  30. 1991. 
Beverfy  Hoinet. 

Deputy  Regional  Foretter. 

|FR  Doc.  91-24040  Filed  10-4-91:  8;4fi  amj 

BILUNO  COOE  9410-1 1-M 


National  Cemmisakin  en  WHdfii>e 
Disasters;  Meetings 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  National  Cenunission  on 

Wildfire  Disasters  will  hold  its  first 
meeting  November  4-8, 1991.  The 
Commission  is  authorized  by  the 
Wildfire  Disaster  Recovery  Act  of  1989 

DATR:  The  meeting  will  convene  at  1 
o'clock  OR  Monday,  November  4, 1981. 
and  adjotsn  at  noon  on  Friday, 
November  8, 1991. 

ADDRESSES:  The  meeting  will  oe  he.d  at 
the  Hyatt  Hotel,  1325  Wilson  Blvd., 
Arlington.  Virginia  22200 
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FOR  FURTHCR  INFORMATION  CONTACT: 

Dennis  W.  Pendleton.  Fire  and  Aviation 
Management  Staff.  Forest  Service.  (202) 
205-1511. 

SUPPLEMENTARY  INFORMATION:  The 
Wildfire  Disaster  Recovery  Act  of  1989 
established  a  Commission  to  study  the 
effects  of  disastrous  wildfires,  resulting 
from  natural  or  other  causes,  and  to 
make  recommendations  concerning  the 
steps  necessary  for  a  smooth  and  timely 
transition  from  the  loss  of  natural 
resources  due  to  such  fires.  The 
Commission  is  composed  of  25 
members,  13  appointed  by  the  Secretary 
of  Agriculture  and  12  appointed  by  the 
Secretary  of  the  Interior.  The  Act  directs 
the  Commission  to  submit  to  the 
Secretaries  of  Agricultiu'e  and  the 
Interior,  not  later  than  December  1, 1991. 
a  report  containing  its  findings  and 
recommendations. 
The  purpose  of  the  meeting  is  to: 
(1)  Elect  a  chairperson  from  among 
the  25  members; 

(2]  Evaluate  the  accrued  contributions 
for  the  Commission  from  interested 
persons,  groups,  and  entities  to 
determine  if  there  is  a  sufficient  amount 
to  support  the  work  of  the  Commission; 

(3)  Determine  the  process,  duties,  and 
course  of  action  needed  to  complete  the 
work  of  the  Commission; 

(4)  Appoint  and  fix  the  compensation 
of  a  Director  for  the  business  of  the 
Commission; 

(5]  Appoint  and  fix  the  compensation 
of  such  additional  personnel  as  the 
Commission  determines  necessary  to 
assist  it  to  carry  out  its  duties  and 
functions; 

(6)  Determine  and  appoint  work 
assignments  for  the  Commission 
members;  and 

(7)  Set  a  date  and  place  for  the  next 
meeting  of  the  Commission. 

Dated:  September  13. 1991. 
James  R.  Mowley, 

Assistant  Secretary.  Natural  Resources  and 

Environment 

(FR  Doc.  91-24031  Filed  10-4-O1;  8:45  araj 

BiUJNO  CODE  MIO-lt-M 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Senior  Executive  Service: 
Performance  Review  Board 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Office  of  the  Secretary  Senior  Executive 
Service  (SES)  Performance  Appraisal 
System. 

Hugh  L  Brennan 


Guy  W.  Chamberlin.  ]r. 

David  L  Edgell 

Mary  Ann  T.  Fish 

Barbara  S.  Fredericks 

Jose  A.  Lira 

James  M.  LeMunyon 

Otto  J.  Wolff 

H.  JaiDM  Re«M, 

Executive  Secretary,  Office  of  the  Secretary, 

Performance  Review  Board. 

[FR  Doc.  91-24084  Filed  10-4-91;  8:45  am] 

BtLUNQCOOC  S610-BS-II 


International  Trade  Administration 
[A-301-602] 

Certain  Fresh  Cut  Ftowers  From 
Colombia;  Final  Results  of 
Antidumping  Duty  AdmlnistratWe 
Review  and  Revocation  in  Part  of  the 
Antidumping  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Conunerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  revocation  in  part  of  the 
antidumping  duty  order. 

summary:  On  June  7, 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  its  intent  to  revoke  in  part 
the  antidumping  duty  order  on  certain 
fresh  cut  flowers  from  Columbia  (56  FR 
26379).  The  review  covers  186  producers 
and/or  exporters  of  this  merchandise  to 
the  United  States  and  the  period  March 
1. 1989  through  February  28, 1990.  We 
have  now  completed  that  review  and 
determine  the  weighted-average 
dumping  margins  to  fange  between  zero 
and  43.02  percent  for  the  reviewed  firms. 
The  Department  is  revoking  the 
antidimiping  duty  order  with  respect  to 
the  Floramerica  Group  of  companies. 
EFFECTIVE  DATE:  October  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  D'AIauro  or  Maria  MacKay,  Office 
of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPI.EMENTARY  INFORMATION: 

Background 

On  Jime  7, 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  the  preliminary 
results  of  its  administrative  review  and 
intent  to  revoke  in  part  the  antidumping 
duty  order  on  certain  fresh  cut  flowers 
from  Columbia  (56  FR  28379).  The 
reviews  of  two  producers  and/or 
exporters,  for  which  the  review  requests 
were  timely  withdrawn,  were 
terminated  at  that  time.  We  have  now 


completed  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amendf  ^  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  fresh  cut  flowers 
from  Columbia  (standard  carnations, 
miniature  (spray)  carnations,  standard 
chrysanthemums,  and  pompon 
chrysanthemums).  These  products  are 
currently  classifiable  vmder  item 
numbers  0603.10.30.00,  0603.10.70.10. 
60a3.10.70.20,  and  0603.10.70.30  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  186  Colombian 
producers  and/or  exporters  to  the 
United  States  of  the  subject 
merchandise  and  the  period  March  1, 
1989  through  February  28, 1990.  The 
Department  is  revoking  the  antidumping 
duty  order  with  respect  to  the 
Floramerica  Group  of  companies. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received  timely 
comments  from  Asocolflores,  the 
Colimibian  association  of  flower 
exporters,  on  behalf  of  its  members, 
from  importers.  Continental  Farms  and 
Equiflor,  from  respondents, 
Exportaciones  Bochica /Floral,  Flores  del 
Cauca,  and  the  Floramerica  Group,  and 
from  the  petitioner,  the  Floral  Trade 
Council. 

Since  the  publication  of  these 
preliminary  results,  the  Department 
published  the  final  results  of  review  for 
the  period  November  3, 1986  through 
February  29, 1988  (56  FR  32189;  July  15. 
1991).  In  that  review,  in  response  to  a 
comment  raised  by  a  respondent,  the 
Department  revised  its  methodology  for 
converting  respondents'  constructed 
value  from  pesos  to  dollars.  This 
revision  was  made  based  on  a 
combination  of  factors  affecting  this 
case,  such  as  high  inflation,  consequent 
devaluation,  and  the  nature  of 
calculating  constructed  value  for 
agricultural  products.  Because  the  same 
combination  of  circumstances  also  are 
present  in  this  review  period,  the 
Department  has  revised  the  procedure 
used  in  the  preliminary  results  of  this 
review  to  convert  respondents'  period- 
average  peso  constructed  value  to 
dollars.  Therefore,  consistent  with  the 
methodology  used  in  the  review  of  the 
86-88  period,  we  have  converted  the 
period-average  peso  constructed  value 
to  dollars  using  the  corresponding 
period-average  exchange  rate  for  all 
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respondents  that  used  monthly 
exchange  rates  for  this  purpose  in  tneir 
questionnaire  response.  For  a  complete 
discussion  of  the  issue,  see  Comment  1 
of  the  above  referenced  notice  (56  FR 
32169). 

Comment  1:  Petitioner  argues  that  the 
Department's  conclusion  that  third- 
country  sales  are  an  inappropriate  basis 
for  deterndning  foreign  market  value 
(FMV)  is  contrary  to  law,  agency 
practice,  and  unsupported  by  the 
evidence  on  the  record.  Both  the  statute 
and  the  legislative  history  favor  the  oae 
of  actual  prices  rather  than  constructed 
value  fCV]  where  the  Department  has 
adequate  third  country  price 
information.  Moreover,  the  reasons  cHed 
by  the  Department  in  previous 
administrative  reviews  of  this  order  for 
the  departure  from  its  longstanding 
practice  are  not  supported  by  the 
evidence  in  this  review.  This  record 
demonstratES  that  the  Columbiaa 
growers  plan  flower  production  so  as  to 
provide  tfie  colors  and  types  of  flowers 
that  are  demanded  in  the  European 
market  at  periods  of  peak  demand  and 
have  the  aJbility  to  control  the  prices  for 
such  sales. 

Department's  Position:  We  agree  with 
the  petitioner  that  the  Department's 
regulations  (19  CFR  353.48(b)]  state  a 
preference  for  third  country  prices  over 
CV  to  compute  foreign  market  value. 
However,  the  Department  believes  that 
the  use  of  the  words  "normally"  and 
"prefer"  afiow  the  Department  the 
discretion  to  disregard  third  country 
sales  in  fovor  of  CV  in  extraordinary 
circumstances.  In  this  review,  as  in  both 
preceding  reviews  of  diis  order,  the 
Department  has  rejected  third  country 
sales  in  favor  of  CV  because,  contrary  to 
petitioner's  assertion,  die  evidence  on 
the  record  indicates  that  third  country 
prices  remain  an  inappropriate  basis  for 
comparison.  This  conclusion  is  based  on 
an  econometric  study,  originally 
submitted  in  the  second  administrative 
review  but  also  relevant  to  this  period  of 
review,  which  analyzes  production 
characteristics  of  the  fresh  cut  flower 
industry  and  compares  pricing  practices 
in  the  United  States  and  major  third 
country  markets.  This  study 
demonstrates,  among  other  things,  that 
cut  flower  industry  trends  in  the  U.S. 
and  third  country  markets  are  not 
positively  correlated  and  can,  therefore, 
either  mask  dumping  in  some  instances 
or  exaggerate  dumping  in  other 
instances.  The  Department  believes  that 
the  study  provides  compelling  support 
for  the  use  of  CV  rather  than  reliance  on 
third  cwuitry  pricing  information  in  this 
case.  See  also  Final  Results  of 
Antidumping  Duty  Administrative 


Review;  Certain  Fresh  Cut  Flowers  from 
Colombia  (55  FR  20491;  May  17, 1990) 
and  Final  Results  of  Antidumping  Duty 
Administrative  Revievr,  Certain  Fresh 
Cut  Flowers  from  Colombia  (56  FR 
32169;  July  15, 1991).  hereinafter  Final 
Results  2  and  Final  Results  1. 
respectively. 

Comment  2.-  Petitioner  contends  that. 
in  the  calculation  of  respondents' 
monthly  average  U.S.  price  for  each 
flower  type,  the  Department  should  not 
average  standing  order  sales  with  spot 
market  sales,  since  the  two  types  of 
traiisactions  are  fundamentally  di^erent 
in  nature.  Standing  order  sales  are  made 
at  prices  generally  fixed  throughout  the 
year,  whereas  spot  market  sales  are 
made  at  prices  which  are  estabhshed 
daily  based  on  supply  and  demand 
conditions  and  perishability,  which  can 
result  in  widely  fluctuating  prices.  These 
latter  sales  ofien  involve  the  clearing  of 
inventory  at  the  end  of  the  day,  when 
sellers  often  accept  whatever  return 
they  can  obtain,  in  order  to  prevent  the 
flowers  from  perishing.  The  language  of 
the  statute,  the  legislative  history,  and 
Departmental  practice  allows  averaging 
only  insofar  as  it  is  necessary  and  as  it 
can  yield  "representative"  results. 
Where,  as  here,  the  selhng  practices  are 
different  and  distinguishable,  a 
"representatrve"  average  should  be 
tailored  to  reflect  that  difference. 
Whereas  the  spot  transactions  are 
affected  by  the  perishable  nature  of  the 
flowers  and  by  the  price  swings 
associated  with  end-of-the-day  sales, 
the  stancfing  order  prices  are  not  so 
influenced.  It  follows,  therefore,  that  a 
representative  average  price  for  each  of 
these  two  types  of  transactions  would 
be  quite  different  than  the  use  of  a 
combined  average  which  could  mask 
dumping  during  periods  of  low  market 
demand.  For  these  reasons,  the 
Department  should  calculate  two 
separate  monthly  averages  for  each  type 
of  transaction. 

Department's  Position:  We  disagree. 
By  averaging  U.S.  prices  on  a  monthly 
basis,  the  Department  ensures  that  a 
wide  range  of  sales  prices  are  covered. 
In  addition,  we  disa^'ee  widi 
petitioner's  factual  conclusions  that  a 
grower  has  control  over  the  prices  when 
sales  are  made  on  a  standing  order 
basis  and  that  these  prices  are  fixed. 
Evidence  examined  during  verification 
demonstrates  that  the  U.S.  consignment 
agent,  not  the  grower,  enters  into  any 
standing  order  arrangements  with  US. 
customers.  In  fact  the  grower  is  not 
informed  which  Sowers,  if  any,  were 
ultmately  sold  to  satisfy  a  standing 
order  arrangement,  because  the  reports 
to  the  grower  do  not  distinguish 


between  the  two  types  of  transactions. 
Moreover,  the  record  indicates  that 
although  a  customer  a^ves  to  purchase 
a  certain  quantity  of  flowers,  the  price  is 
not  always  set  at  the  time  the  standing 
order  is  entered.  Even  when  a  general 
price  is  agreed  to  ahead  of  time,  it  is 
subject  to  subsequent  confirmation. 
Under  these  conditions,  the  Department 
believes  that  standing  order  prices,  like 
open  market  prices,  could  be  subject  to 
fluctuations  due  to  perishability 
(although  perhaps  to  a  lesser  extent). 
Given  these  facts,  we  see  no  reason  to 
change  our  established  U.S.  price 
calculation  which  we  believe 
adequately  accounts  for  any  differences 
and  is  a  representative  reflection  of  all 
U.S.  sales. 

Comments:  Petitioner  states  that,  for 
bouquet  sales  made  by  SunPetals  (a  U.S. 
selling  agent  of  the  Floramerica  Group), 
the  price  calculated  for  flowers  subject 
to  the  order  was  erroneously  derived 
from  the  bouquet  price  by  subtracting 
the  cost  of  the  non-flower  components. 
Since  no  profit  was  allocated  to  the  non- 
flower  items,  this  methodology  results, 
according  to  petitioner,  in  an 
overallocation  of  the  relative  price  to  the 
flower  components.  Petitioner  contends 
that  the  department  should  recalculate 
the  price  of  subject  flowers  by  treating 
the  value  of  the  non-flower  components 
like  the  relative  sales  vabe  of  different 
flowers. 

Department's  Position:  The  Sunpetals' 
portion  of  the  price  received  for  subject 
flowers  contained  in  its  bouquets  is 
included  in  the  total  monthly  value  of 
U.S.  sales  made  by  the  Floramerica 
Group  of  companies.  The  Department 
has  determined  that  the  number  of 
subject  flowers  used  in  bouquets  is 
relatively  small  and  that  Ae  relative 
contribution  of  bouquets  to  the 
Floramerica  Groups  total  monthly  sales 
value  is  minimal.  Using  carnations  as  an 
example,  in  order  to  obtain  a  change  in 
the  total  sales  value  of  carnations  sold 
by  the  group  of  greater  than  de  minimis 
impact  (i.e.,  0.50  percent),  the  value  of 
Sunpetals'  carnations  sold  in  their 
bouquets  would  have  to  increase  by 
over  30  percent  as  a  result  of  the 
requested  reallocation.  Furthermore,  the 
bouquet  chosen  for  examinabon  at 
verification,  which  included  a  glass  soda 
vase  and  which  undoubtedly  prompted 
petitioner's  concern,  is  not  typical  of  the 
majority  of  Sunpetals'  bouquets  because 
the  glass  soda  vase  is  a  particularly 
expensive  hard-good  component.  For  the 
majority  of  Sunpetals'  bouquets,  the 
hard  goods  consist  primarily  of  low-cost 
pack^  materials.  Because  we  believe 
that  the  allocation  used  by  the 
respondent  does  not  result  in  any 
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signiflcant  distortion  of  tlie  U.S.  price 
and  because  the  requested  reallocation 
of  profit  would  have  an  insignificant 
impact  on  the  weighted-average  monthly 
price  reported  for  the  Group,  we  are 
accepting  respondent's  methodology  as 
reasonable  and  appropriate. 

Comment  4:  Asocolflores,  on  behalf  of 
its  respondent  members,  as  well  as 
respondents  Flores  Del  Cauca  and 
Exportaciones  Bochica/Floral  argue  that 
the  Department  should  use  annual 
average  U.S.  prices  in  its  margin 
calculations  in  order  to  appropriately 
account  for  the  unique  nature  of  the 
flower  industry.  The  inability  to  control 
production  in  the  short  term,  together 
with  the  inability  to  store  the  product 
and  the  extreme  volatility  of  prices, 
means  that  flower  producers  cannot 
expect  to  make  a  profit  on  every  sale. 
Indeed,  because  of  the  seasonal  nature 
of  the  industry,  producers  cannot 
necessarily  expect  to  make  a  profit  on 
sales  occurring  in  certain  months.  Since 
production  cannot  be  stopped,  a  flower 
producer  often  elects  to  recover  part  of 
his  costs  during  low-price  months  by 
selling  flowers  produced  during  that 
period,  even  if  the  prices  are  low. 
Because  of  this,  producers  evaluate  their 
production  and  revenue  decisions  over  a 
long-term  period,  generally  over  the 
course  of  the  industry'b  annual 
economic  cycle. 

Asocolfiores  claims  the  Department 
has  recognized  that  it  is  unrealistic  in 
the  case  of  perishable  products,  to 
expect  a  profit  to  be  earned  on  each  and 
every  sale,  as  evidenced  by  the 
Department's  modified  cost  test  when 
applied  to  agricultural  products. 
Specifically,  the  Department  has 
determined  that  it  will  disregard  home 
market  (or  third  country)  sales  made 
below  cost  only  if  such  sales  account  for 
more  than  50  percent  of  all  home  market 
(or  third  country)  sales  over  the  period 
of  review.  Although  the  Department 
apphes  this  principle  in  cases  involving 
price-to-pnce  comparisons,  the 
Department  ignores  this  principle  when 
U.S.  price  is  compared  to  an  annual  CV. 
In  such  a  comparison,  the  producer  is 
expected  to  make  a  profit  in  each  and 
every  month,  contrary  to  the  commercial 
realities  of  the  U.S.  flower  market.  There 
is  no  reason  why  a  significant  number  of 
below-cost  sales  over  the  course  of  the 
year  in  the  home  market  and, 
consequently,  in  the  United  States 
should  be  recognized  as  a  normal 
business  practice  in  the  case  of  price-to- 
price  comparisons,  but  labelled 
"dumping "  in  price-to-CV  comparisons. 
Therefore,  respondents  contend  that  the 
Department  should  compare  an  annual 


average  U.S.  price  to  an  annual  average 
CV. 

Department's  Position:  We  disagree. 
The  Department  believes  that  monthly 
averaged  U.S.  prices  adequately  account 
for  the  characteristics  of  the  flower 
industry,  without  over-compensating. 
Respondents'  assertion  that  the 
Department's  use  of  monthly  averaged 
U.S.  prices  conflicts  with  its  use  of  a 
modified  cost  test  (as  applied  to 
agriculttiral  products)  misconstrues  the 
statute  and  theory  underlying  the 
exclusion  of  below-cost  sales  from 
foreign  market  value.  The  statute  makes 
allowances  for  below-cost  sales  when 
the  Department  is  relying  upon  home 
market  and  third  country  sales.  These 
standards  are  intended  to  guide  the 
Department  in  determining  when  to 
consider  home  market  and  third  country 
sales  and  when  to  disregard  them.  Once 
a  decision  is  made  to  use  CV,  sales  are 
irrelevant  to  a  determination  of  foreign 
market  value  and  so  is  the  below-cost 
test.  Nothing  in  the  statute,  the 
legislative  history,  or  the  Department's 
practice  (including  Final  Determination 
of  Sales  of  Not  Less  Than  Fair  Value: 
Fresh  Winter  Vegetables  from  Mexico 
(45  FR  20512;  March  24, 1980))  supports 
the  broad  notion  of  annual  averaged 
U.S.  prices.  Annual  averaging  would 
extend  too  much  credit  to  respondents 
by  allowing  them  to  dump  for  entire 
months  when  demand  is  sluggish,  so 
long  as  they  recoup  their  losses  during 
months  of  high  demand.  The  Department 
is  not  required  to  measure  whether 
profits  are  made  upon  an  annual  basis, 
especially  not  in  an  administrative 
review,  when  margins  are  normally 
determined  on  a  sale-by-sale  basis  (not 
annually). 

Contrary  to  respondents'  assertions, 
the  Department's  approach  is  broad 
enough  to  eliminate,  to  a  reasonable 
degree,  a  finding  of  technical  dimiping, 
without  overcompensating  for  the 
characteristics  of  the  flower  industry. 
The  Department's  use  of  monthly 
averaging  ensures  that  an  entire  range 
of  distress  and  non-distress  sales  prices 
are  covered,  and  is  consistent  with  its 
established  practice  which  has  been 
upheld  by  the  Court  of  International 
Trade  (CIT)-  Floral  Trade  Council  v. 
United  States,  704  F.  Supp  237  (CIT 
1988).  Accord  Asociacion  Colombiana 
de  Exportadores  de  Flores  v.  United 
States,  704  F.  Supp.  1114  (CIT  1989).  The 
Department  continues  to  believe  that 
this  limited  form  of  averaging 
adequately  addresses  the  concerns  of 
the  respondents,  while  still  attending  to 
the  petitioner's  concerns  regarding  the 
masking  of  dumping. 


Comment  5:  Respondent  Jardines  de 
Choconta  claims  that  its  response 
should  be  corrected  for  obvious  clerical 
errors.  In  addition,  respondent  asks  for 
correction  of  errors  based  on  their 
misunderstanding  of  the  questionnaire 
and  provides  clarifying  new  information. 

Department's  Position:  We  have 
corrected  jardines  de  Choconta's 
response  for  those  obvious  clerical 
errors  made  by  the  company,  since  we 
were  able  to  establish  that  the  correct 
information  was  contained  in  the 
original  questionnaire  response. 
Corrections  which  would  l>e  possible 
only  by  using  new  factual  information 
provided  in  their  brief  were  not  allowed. 

Comment  6:  Certain  affected 
importers  argue  that  the  Department 
should  not  use  the  )Eu-dines  de  Choconta 
rate  as  the  best  information  available 
(BIA)  rate  for  non-responding  firms, 
because  Choconta's  response  is  patently 
erroneous.  The  Department  shoidd 
instead  use  the  highest  rate  of  any 
company  that  submitted  a  coherent, 
credible  response. 

Department's  Position:  We  disagree. 
The  Department  has  used  the  highest 
non-BIA  rate  from  an  administrative 
review  of  this  order  as  our  BIA  rate  for 
non-responding  firms,  in  this  case,  the 
highest  cal6ilated  rate  is  that  of 
Jardines  de  Choconta  from  this  review. 
The  use  of  Choconta's  rate  is  more  than 
reasonable  given  the  absence  of 
cooperation  from  affected  firms,  who 
chose  not  to  submit  any  resfMjnse,  be  it 
credible,  coherent  or  otherwise. 

Comment  7:  An  importer,  Equiflor, 
claims  that  Flores  la  Cabaneula  a 
company  that  did  not  respond  to  the 
Department's  questionnaire,  should  not 
be  assigned  a  BIA  rate  because  of  the 
the  firm's  bankruptcy  during  the  period 
of  review.  In  other  cases  involving  a 
large  number  of  responding  companies, 
the  Department  has  determined  that 
firms  no  longer  in  business  due  to 
bankruptcy  should  not  be  covered  be 
the  administrative  review.  See,  e.g.. 
Preliminary  Results  of  Administrative 
Review  of  Antidumping  Finding  and 
Tentative  Determination  to  Revoke  in 
Part:  Roller  Chain.  Other  Than  Bicycle 
from  Japan  (47  FR  44597;  October  8, 
1982),  Preliminary  Results  of 
Administrative  Review  of  Antidumping 
Finding:  Steel  Wire  Rope  from  Japan,  (48 
FR  54528;  December  5, 1983).  Similarly, 
the  importer  claims  Cabanuela  should 
be  excluded  from  the  review  and  its 
entries  should  be  liquidated  at  the 
deposit  rate,  rather  than  assigned  a  BIA 
rate. 

Department's  Position:  We  disagree. 
The  new  information  regarding  the 
alleged  bankruptcy  of  Flores  La 
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Cabanuela  was  submitted  after  the 
preliminary  results  of  review,  making  it 
untimely  (see  19  CFR  353.31(a)(ii))  and. 
therefore,  impossible  for  the  Department 
to  evaluate  adequately.  Moreover, 
through  Asocolflores,  the  Government  of 
Colombia  provided  the  Department  with 
a  certified  list  of  companies  with 
shipments  during  the  period  of  this 
review.  Since  Flores  la  Cabanuela  was 
included  in  this  list,  the  Department  has 
concluded  that  the  company  was  active 
in  the  U.S.  market  during  the  period  of 
review.  In  fact,  public  information 
provided  by  the  Government  of 
Colombia  in  the  subsequent 
administrative  review  by  letter  dated 
May  22, 1991.  indicates  Cabanuela 
continued  to  ship  during  the  March  1, 
1990  through  February  28, 1991  period. 
Given  these  circumstances,  the 
Department  finds  that  Flores  la 
Cabanuela  was  shipping  during  (and 
subsequent  to)  the  period  of  review  and, 
consequently,  is  properly  subject  to  the 
review  in  progress.  Because  the  firm  did 
not  respond  to  our  questionnaire  or 
provide  timely  factual  information  for 
our  consideration,  it  is  properly  assigned 
a  BIA  rate. 

Comment  8:  Supplemental  information 
correcting  its  original  questionnaire 
response,  timely  submitted  by  Daflor, 
was  not  considered  in  the  preliminary 
results.  Dafior  requests  that  Uie 
Department  correct  this  oversight. 

Department's  Position:  We  agree  and 
have  included  in  these  final  results  the 
supplemental  information  provided  by 
Daflor  prior  to  the  preliminary  results. 

Comment  9:  The  Floramerica  Group, 
one  of  the  respondents,  argues  that  the 
Department  improperly  computed  the 
indirect  selling  expenses  attributable  to 
their  Panamanian  sales  affiliate.  With 
the  exception  of  legal  fees,  the 
Department  disallowed  the  exclusion  of 
all  other  expenses  as  requested,  such  as 
expenses  attributable  to  operations 
outside  of  Colombia  and  to  activities  of 
the  Board  of  Directors  involving 
products  other  than  flowers.  The 
respondent  requests  that  the 
Department  adjust  the  selling  expenses 
of  their  sales  subsidiary  to  specifically 
exclude  those  quantifiable  expenses 
incurred  on  sales  of  fiowers  from 
Ecuador  and  from  unrelated  farms  in 
Colombia. 

Department's  Position:  During 
verification  of  the  indirect  selling 
expenses  incurred  by  the  Floramerica 
Group's  Panamanian  sales  subsidiary,  it 
was  determined  that  a  significant 
portion  of  the  subsidiary's  selling 
expenses  were  excluded  from  the 
allocation  provided  in  the  questionnaire 
response.  The  Department  does  not 
object  to  the  exclusion  of  costs 


unrelated  to  the  selling  activities  of  the 
subject  merchandise,  but  does  object  to 
the  unilateral  exclusion  of  large  portions 
of  expenses  with  no  corresponding 
adjustment  to  the  allocation  base.  We 
do,  however,  agree  that  for  the  specific 
expenses  mentioned,  for  which  an 
allocation  can  be  reasonably 
apportioned,  we  improperly  failed  to 
make  the  appropriate  adjustments  and 
are  amending  our  calculations 
accordingly  in  these  final  results. 

Comment  10:  Floramerica  Group 
argues  that  foreign  exchange  earnings 
should  be  allowed  as  an  offset  to  foreign 
exchange  costs  in  the  calculation  of 
their  financing-expense  component  of 
CV.  The  difference  between  the 
receivable  recorded  in  pesos  at  the  time 
of  sale  and  the  later  reconciliation  with 
the  dollar  amount  subsequently  paid 
normally  results  in  a  gain  in  peso  terms. 
In  this  review,  because  the  dollar 
appreciated  against  the  peso,  the  farms 
consistently  enjoyed  foreign  exchange 
earnings  due  to  the  time  lag  between 
sale  and  payment.  Similarly,  the 
Department  takes  into  account  foreign 
exchange  losses  which  occur  when 
farms  purchase  materials  payable  in 
dollars.  Floramerica  believes  that  an 
inconsistency  exists  between  the 
Department's  practice  of  recognizing 
exchange  rate  gains  and  losses  related 
to  production  and  its  treatment  of  the 
same  gains  and  losses  related  to  sales. 
In  addition,  Floramerica  cites  as 
inconsistent  the  Department's  failure  to 
grant  an  adjustment  for  post  sales- 
related  currency  gains  and  the 
Department's  acceptance  of  other  post- 
sale  adjustments  including,  for  example, 
warranty  and  technical  services. 

Department 's  Position:  We  disagree. 
The  Department  has  thoroughly 
elaborated  its  position  regarding  this 
argument  when  it  was  raised  by 
Floramerica  in  an  earlier  review.  For  a 
full  discussion  of  the  Department's 
rationale,  see  Comment  3  in  Final 
Results  1. 

Comment  11:  Floramerica  Group 
claims  that  the  Department  failed  to 
adjust  the  antidumping  duty  rate  to 
account  for  the  difference  between  the 
larger  quantity  of  flowers  shipped  to  the 
United  States  and  the  actual  quantity  of 
flowers  sold  in  the  United  States. 
Without  such  an  adjustment,  the  total 
amount  of  duties  collected  would 
exceed  the  margins  calculated. 

Department's  Position:  We  agree  that 
such  an  adjustment  is  warranted  and 
that  it  has  been  consistently  applied  in 
this  case  (See  Final  Results  2,  comment 
3.)  We  disagree,  however,  that  the 
Department  failed  to  make  this 
adjustment  in  this  review  as 
Floramerica  states.  The  Department 


calculated  the  dumping  duties  due  based 
on  the  actual  quantity  of  flowers  sold 
(per  unit  margin  times  quantity  sold] 
and  divided  this  amount  by  the  value  of 
merchandise  entered  (U.S.  price  time 
quantity  entered)  in  determining  the 
company's  overall  weighted-average 
margin. 

Comment  12:  Exportaciones  Bochica/ 
Floral  argues  that  the  Department  erred 
in  not  granting  their  revocation  request. 
First,  Bochica /Floral's  request  for 
revocation  should  not  be  considered 
untimely  because,  at  the  time  that  it 
submitted  its  request  to  participate  in 
the  third  review,  the  company  could  not 
have  certified  that  it  was  selling  at 
prices  above  foreign  market  value 
because  the  Department's  methodology 
for  calculating  the  margins  had  not  yet 
been  established  in  the  preceding  first 
and  second  reviews.  Second  following  a 
remand  by  the  Court  of  International 
Trade  at  Uie  request  of  the  Department 
to  correct  certain  errors  made  in  the 
calculation  of  CV  in  the  88-89  review, 
the  company  will  have  a  de  minimis 
margin  for  that  period.  Therefore, 
because  the  company  has  not  sold  the 
subject  merchandise  at  less  than  foreign 
market  value  for  a  period  of  at  least 
three  consecutive  years,  Bochica/Floral 
contends  that  they  have  fullfilled  the 
revocation  requirements  provided  in  19 
CFR  353.25(a)(2)  and  their  request  for 
revocation  should  be  granted. 

Department's  Position:  Until 
Exportaciones  Bochica/Floral 
demonstrates  that  it  has  sold  subject 
merchandise  at  not  less  than  fair  value 
for  a  period  of  three  years,  it  does  not 
meet  the  eligibility  requirements  for 
revocation,  even  if  .their  request  had 
been  made  on  a  timely  basis.  The  final 
results  of  the  second  review  period,  one 
of  the  three  reviews  undergone  by  the 
company  to  meet  the  three  year 
requirement,  indicate  a  greater  than  de 
minimis  margin.  Respondent's  claim  that 
they  will  have  a  margin  well  below  de 
minimis  upon  the  conclusion  of  the 
remand  (which  to  date  has  not  been 
ordered  by  the  Court)  is  mere 
speculation  at  this  time.  Therefore, 
Exportaciones  Bochica/Floral  has  not 
met  the  minimum  eligibility  requirement 
of  thr^e  years  of  sales  at  not  less  than 
fair  value  stated  in  the  Department's 
regulations. 

Comment  13:  Exportaciones  Bochica/ 
Floral  and  Flores  del  Cauca  argue  that 
their  street  vendor  sales  made  in  Miami 
should  be  excluded  from  their  sales 
analysis.  The  companies  argue  that 
because  these  flowers  were  not  of 
export  quality  when  sold  and  are  not 
sold  through  the  normal  distribution 
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channels,  they  are  not  flowers  subject  to 
the  antidumping  duty  order. 

Department 's  Position:  The 
Department  included  in  its  analysis  all 
U.S.  sales  of  flowers  which  were  of 
export  quality  when  originally  exported, 
which  includes  the  street  vendor  sales 
of  these  respondents.  The  Department 
finds  no  relevant  distinction  between 
end-of-the-day  distress  sales  (which 
clearly  are  within  the  scope  of  the  order) 
and  street  vendor  sales.  As  with  end-of- 
the-day  sales,  the  merchandise  sold  by 
street  vendors  enters  U.S.  commerce  as 
"export  quality"  merchandise.  It  is 
irrelevant  thaC  subsequent  to  entry,  the 
merchandise  deteriorated  and.  therefore, 
had  to  be  sold  through  a  different 
distribution  channel  at  a  lower  price. 
Furthermore,  the  Department  used  a 
monthly  weighted-average  U.S.  price  of 
all  export  quahty  flowers  to  account  for 
the  fact  that,  due  to  perishability  of  the 
product,  sellers  are  often  faced  with  the 
choice  of  accepting  whatever  return  they 
can  obtain  on  the  sale  of  the  product  or, 
alternatively,  destroying  the  product. 
Accordingly,  any  presumably  lower 
prices  earned  on  these  sales  were  fairly 
accounted  for  in  the  calculations. 

Comment  14:  Flores  del  Cauca  argues 
that  the  Department's  use  of  the  highest 
publicly  available  CV  for  pompons  in 
this  review  as  BIA  for  Cauca's  CV  for 
pompons  was  inappropriate  and  highly 
punitive.  They  contend  that  the  CV 
figure  used  as  BIA  is  far  higher  than  any 
other  CV  figure  for  pompons  and  was  a 
result  of  extraordinary  problems 
experienced  by  that  grower. 
Accordingly,  the  CV  figure  for  pompons 
used  as  BIA  is  not  representative  of  the 
normal  costs  associated  with  the 
production  of  pompons.  Since  Flores  del 
Cauca  cooperated  fully  with  the 
Department,  and  the  Department  was 
able  to  verify  substantial  portions  of  its 
response,  the  Department  should  use  its 
discretion  and  choose  a  more 
appropriate  BIA.  They  suggest  either  the 
average  of  the  public  CV  figures  for  all 
companies  in  the  review  who  produced 
pompons,  or  at  the  very  most,  the  next 
highest  public  CV  figure  for  pompons. 
Alternatively,  the  Department  should 
use  Cauca's  CV  figure  for  pompons  from 
the  first  administrative  review. 

Department's  Position:  We  disagree. 
While  the  Department  recognizes  that 
Flores  del  Cauca  cooperated  during 
verification  and  was  able  to  adequately 
verify  the  sales  portion  of  their 
response,  the  company  remained  unable 
to  substantiate  most,  if  not  all.  of  their 
submitted  CV  information.  Contrary  to 
the  company's  assertion  that  part  of  the 
difficulty  encoontered  during 
verification  may  have  stemmed  from 


logistical  problems,  the  fact  is  that  the 
company  simply  could  not  substantiate 
the  numbers  in  their  response  with  the 
books  and  records  which  were  available 
on  site  at  the  verification  in  Miami. 
Accordingly,  while  continuing  to  use  the 
verified  sales  portion  of  their  response. 
BIA  was  only  used  for  that  portion  of 
the  response  which  was  unverifiable.  It 
is  appropriate  to  apply  an  adverse  BIA 
due  to  Cauca's  inability  to  establish  the 
accuracy  of  their  reported  costs 
contained  in  CV  at  verification.  While  it 
is  true  that  the  CV  used  as  BIA  may 
have  reflected  those  of  a  respondent 
with  higher  than  average  costs,  the 
Department  did  not  intend  to  find  a  CV 
figure  for  pompons  which  would  be  an 
identical  substitute  for  Cauca's  costs. 
For  these  reasons,  we  feel  that  the 
highest  publicly  available  CV  for 
reviewed  respondents  who  produced 
pompons  during  the  same  period  is  an 
appropriate  and  reasonable  use  of  the 
Department's  discretion  in  its  choice  of 
BIA. 

Fmal  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  with  foreign  market 
value,  we  determine  the  margins  to  be: 


Producer/exporter 

Margin 
(percent) 

Agricola  Bojaca 

3.57 

Aghcola  De  La  Fontana_.        _.       

4.94 

Agncda  De  Los  Alisos .__ 

2.90 

Agpcola  El  Cactus 

Z.AJ 

AgrKXrfa  Ft  Hwdil  _,., 

0.34 

Agricola  Guacatay _.      —   

0.32 

Agriccin  1  a  Conwna  1 W 

4.01 

Agticola  Las  Cuadras 

1.47 

Aghcola  Los  Arfootes __.„„._    —.. 

4.04 

Agnoote  MalQui            

1.42 

Agricolfl  Pnpasayo 

4.67 

Agro  Kof«l«  I  Ma 

11J4 

Agrodex  Group 

1.71 

Agricola  O  Retjro 

Agricola  Los  Gaques 

Agrodex 

Degaflores 

Rores  Camino  Real 

FkxesColoo 

Flores  De  La  Comuna 

Floras  De  La  Maha 

Flores  De  Las  HAercedes 

Flores  De  Los  Anvgos 

Flores  De  Los  Arrayanes 

Flores  De  Pueblo  Viejo 

Flores  Del  GaUmero 

• 

Flores  Del  Polrero 

Flores  Dos  Hectareas 

Flores  B  Lotxj 

Flores  a  Puente 

Flores  El  Trerrbno 

Ftores  a  Zorro 

Flores  Juananbu 

Flores  La  Coneiera 

Flores  TlbaS 

Ftorlinda 

Inverflores 

Inverpaltnas 

Inversiones  Santa  Rosa 

Agrdrxlustrla  Del  Riolrio 

0.23 

Agromonta _._ 

2.54 

Producer/exportar 


Agropecuaha  Cusmovaca. 

Arawac 

Becerra  Castellanoa 

Ctenfuegos 

Oavecol  Group. 


Margin 
(percent) 


2.10 


Claveles  Colombianoa 
Fantasia  Flowers 
Splendid  Flowers 
Sun  Flowers 

Claveles  De  Los  Alpes .... 

Cotflores 

Crop  S.A 

Cultivos  El  Lago.. 


Cultivos  Medellin 

Cultivos  Miramonte 

Cultivos  Tahatni _.. 

DaRor 

Del  Tropico  Ltda — 

Dianticola  Colombiana.. 

El  Timbul _ _ — 

Exportaciones  Boctiica/ Floral  Ltda.- 

Flora  Bellisima 

Floralex _„_ 

Floramerica  Group 

Cultwos  del  Carib* 

Floramerica 

Floros  Las  Palmas 

Jardines  de  Colombia 
Florandia  Herrera  CamachO- 

Flores  Aguila . 

Flores  Alborada 

Rores  Al  Faya 

Flores  Altamira 


Rores  Arco  Iris 

Flores  Aurora  Ltda . 

Flores  Catibio 

Flores  Clgarral -. 

Flores  Colombianas  Group: 

Agrosuba 

Flores  Colomt)i8nas 

Jardines  de  los  Arxles 

Productos  El  Cartucho 

Floras  Condor  De  Colombia _.. 

Flores  De  Exportacwn  SA — 

Flores  De  Funza _.._ 

Flores  De  Hacaritarva 

Flores  De  Hunza 

Floras  De  La  Montana 

Fiores  De  La  Pradera _ 

Flores  De  La  Sabana _ 

Flores  De  La  Vega 

Flores  De  Nemocon. — 

Flores  De  Serrezuela 

Flores  De  Sul)a 

Flores  De  Suesca 

Flores  Del  Boaque 

Flores  Del  Campb 

Flores  Del  Cauca . — -~ 

Flores  Del  Lago - — 

Floras  Del  Rio _. _._ 

Floras  Del  Tambo 

Flores  Depina. 

Flores  El  Arenal  (Florenal) 

Floras  El  Rosal 

Flores  Estrella ™. 

Flores  Generala8__-_. —____ 

Flores  Gicro 

Flores  Guaicata 

Flores  Hana  Idii  De  Cotombia — 

Flores  Juncalito -_ — 

Flores  La  Cabanuala — 

Floras  La  CorK:t«ta 

Flores  La  Fragaiwia .. 

Flores  La  Union 

Flores  Las  Caicas...._ 

Flores  Mocari 

Flores  Monserrata 

Flores  Mountgar 

Floros  Petaluma - 

Floras  Sagaro  Ltda.. 


Flores  Santa  Fe 


7.18 

4.34 
0.28 


0.81 
126 
3.53 
4.43 
3.89 
0.09 
1.98 
2.31 
2.29 
2.58 
43.02 


3.10 
1.26 
0.30 


43.02 
0.60 

43.02 
151 
4.49 


2.82 
5.66 


1.51 
0.60 
0.41 
6.15 
3.81 

6.85 
4.43 

43.02 
1.20 

10.21 
6.40 
0.60 
2.76 

25.56 
4.17 

2.74 

8.95 

0.32 

3.99 

0.34 

1.24 

2.75 

33.65 

14.76 

12.46 

43.02 

4.34 

9.82 

234 

1.11 

14.76 

7.90 

43.02 

2837 
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Producer/exporter 


Fkxes  Santa  Rosa . 

Floros  Tairona 

Fkxe*  Tiba 

Flofe*  Tocarinda..-. 
Ftof  88  Tokay  Hisa  _ 

Rores  Toffitne 

Flore*  Tropicalea.-. 
Fkxea  Ufimaco 


Florexpo 

Floncda  La  Qaitana.. 

Groex __ 

Grupo  Arxtes 

Agiicola  Arenales 

Cu4tivos  Buenvavtsta 

Floras  D«  Los  Andes 

Flores  Horizooto 

Inversior^M  Perias  Blancas 
Groupo  Soagro ... 

Agncoia  El  Mortifw 

Flores  Aguadara 

Flores  Del  Monle 

Flores  La  Estancia 

JaraniiUo  Y  Daza 

Happy  Candy 

Hort)ailtura  Oe  La  Sabana 

Industnal  Agricola „ 

Ingro ._ 

Innovacion  Andina.. 

Inpar 

InvemavaaUda. 


Margin 
(percent) 


Irtverskxies  Calypso 


lrTversior>es  Cutxvan 

Inversiones  La  Serena.... 

Inversiones  Miraflores. 

Inversiones  Oro  Verde „ 

InversKxies  Santa  Rita. 

hiverstooea  Targa 

Iturrama. _ 

Jardir>es  Bacata 

Jardines  CaroNna. 


Jardines  De  Chocoota— 

Jardines  De  Chia 

Jardines  Del  Muna 

Jardines  Fredonia 

Jardines  Natalia „ 

Las  Amalias/Pompones . 

Linda  Colombiana 

Los  Geranloa ™__ 

Mg  Consultores, 

Monteverde. 


Plantaciones  Delta  ~__ 
Plantas  Omamentalea.. 


Rosas  Colombtanas . 

Rosas  Sabanilla 

Rosas  Y  Flores 

Santa  Helena... 


Santana  Group.. 


Hacienda  Curubitat 

Inversiones  Istra 

Santana  Fkxwers 

Shasta  Flowers 

Sunset  Farms 

Tag  Ltda  (Technica  Agricola  Gana- 

dera  Tag  Ltda) 

Toto  Flowers 

Tuchany _ „ 

Uniflor. 


Universal  Flowers 

Velez  De  Monchaux  (Flores  Suasu- 

que) „ „. 

VHIa  Diana _ 


4.29 
S.66 

6.34 

i.oe 

14.7S 
Z.T2 
1.12 
4.39 
2.46 

11.63 
5.02 
1.09 


5.37 
5.37 


1.12 
0.88 

7.80 
0.88 
5.03 

43.02 
4.67 
2.30 
^08 
4.19 
4.19 
3.23 
4.63 
9.88 
0.32 
3.05 

43.02 
0.56 
8.40 


3.07 


0.56 
2.61 
1.55 
5.94 
ZS1 
1.96 
1.12 
2.06 
2.17 
3.23 
0.53 


4.48 
2.56 

3.12 
3.32 
1.07 
5.79 
1.40 

2.45 
6.53 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 


appraisement  instructions  on  each 
exporter  directlv  to  the  Customs  Service. 

As  provided  for  by  section  751(a)(1)  of 
the  Tariff  Act  a  cash  deposit  of 
estimated  antidumping  duties  based  on 
the  above  margins  will  be  required  for 
reviewed  firms.  For  companies  with  lero 
or  de  mimimia  margins  [i.e.,  less  than  0.5 
percent),  no  cash  deposit  will  be 
required.  For  shipment  from  producers 
and/or  exporters  not  covered  by  this 
review  but  covered  in  previous  reviews 
or  the  original  less-than-fair-value 
investigation,  the  cash  deposit  will 
continue  to  be  the  rate  published  in  the 
most  recent  determination  for  which  the 
producer  and/ or  exporters  received  a 
company-specific  rate.  For  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  2.26  percent  the  weighted-average 
margin  for  all  reviewed  firms  in  this 
review.  Because  this  review  covers  an 
imusually  large  number  of  companies 
(186  respondents),  the  potential  for  a 
single  outlier  company  with  enormously 
disparate  results  is  significantly 
increased.  Accordingly,  for  piuposes  of 
this  review,  we  are  using  a  weighted- 
average  margin  for  all  reviewed  firms, 
instead  of  the  highest  non-BIA  margin, 
to  determine  the  rate  for  all  other 
companies  not  reviewed.  This  approach 
is  consistent  with  the  Department's 
Final  Results  2.  These  deposit 
requirements  will  be  effective  for  all 
shipments  of  Colombian  fresh  cut 
flowers  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
the  date  of  pubUcation  of  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22  and  353.25. 

Dated:  September  30, 1991. 
Marjotie  A.  Chorlins,    ' 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  91-24085  Filed  10-4-91;  8:45  am) 
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[A-588-0e7] 

Portable  Electric  Typewriters  From 
Japan;  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to  final 
results  of  antidimiping  duty 
administrative  review. 

summary:  On  May  16. 1991.  the 
Department  of  Commerce  submitted  to 
the  Court  of  International  Trade  (CTT) 


the  final  results  of  redetermination 
pursuant  to  a  second  remand  fi^m  the 
err  in  Nakajima  All  Co.,  Ltd.,  v.  United 
States  (Slip  Op.  91-23,  April  1, 1991).  On 
July  11, 1991,  the  CTT  affirmed  our 
redetermination.  In  accordance  with  the 
Court's  determination  we  are  hereby 
amending  the  final  results  of  the 
administrative  review  for  Nakajima  All 
Co.,  Ltd.  for  the  period  May  1. 1961 
through  April  3a  1982. 
EFFECTIVE  DATE:  October  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Prosser  or  Maureen  Flannery. 
Office  of  Antidiunping  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-2923. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  July  20. 1990.  the  Court  of 
International  Trade  (CIT),  in  Slip  Op. 
90-67  in  Nakajima  All  Co.,  Ltd.  v.  United 
States,  remanded  to  the  Department  of 
Commerce  (the  Department)  for 
redetermination  of  the  final  results  of 
the  administrative  review  of  the 
antidumping  duty  order  on  portable 
electric  typewriters  (PETs)  fium  Japan 
(52  FR  1504.  January  14. 1987).  In  the 
Department's  final  results,  the  dumping 
margin  for  PETs  sold  or  imported  into 
the  United  States  by  Nakajima  All  COh 
Ltd^  (Nakajima]  during  the  May  1, 1981 
through  April  30, 1982  period  was  16.40 
percent  The  final  results  for  four 
models,  the  7500,  8500,  8600,  and  MlOO, 
were  based  on  the  best  information 
otherwise  available  (BIA).  The  final 
results  for  the  fifth  model  the  8800C 
were  based  on  information  submitted  by 
Nakajima. 

Nakajima  contested  the  Department's 
decision  to  initiate  a  cost  of  production 
(COP)  inquiry  which  resulted  in  the  use 
of  BIA  for  the  four  models  listed  above. 
In  conducting  the  inquiry,  the 
Department  relied  on  a  market  research 
report  submitted  by  Smith  Corona  Corp. 
(Smith  Corona).  Noting  problems  with 
the  market  research  report  the  CTT.  in 
Slip  Op.  90-67,  held  that  there  was  an 
insufficient  basis  for  initiating  a  COP 
inquiry.  The  Court  remanded  the 
proceeding  to  the  Department  for 
redetermination,  finding  that  the 
Department's  decision  to  investigate 
Nakajima's  costs  of  production  was  not 
supported  by  substantial  evidence  on 
the  record  or  otherwise  in  accordance 
with  the  law. 

On  remand,  the  Department  utilized 
Nakajima's  sales  information  to 
recalculate  the  dumping  margin  and 
released  its  proposed  results  to  the 
parties  for  comment.  After  consideration 
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of  the  comments  received,  the 
Department  determined  that  Nakajima's 
revised  weighted  average  margin  for  the 
review  period  in  question  was  0.0024 
percent  The  Department  submitted  its 
final  results  of  redetermination  to  the 
err  on  November  30. 1990. 

In  an  April  1. 1991  opinion  (Slip  Op. 
91-23).  the  err  stated  that  the 
Department  erroneously  interpreted  the 
luly  20, 1990  (Slip  Op.  90-67)  opinion  as 
directing  the  Department  to  rely  on 
Nakajima's  sales  data  rather  than  use 
BIA.  Therefore,  the  Court  issued  a 
second  remand  "to  afford  the  agency  an 
opportunity  to  receive  and  consider 
whatever  data  the  parties  may  possess 
and  which  bear  on  the  ultimate  question 
presented  for  redetermination."  Slip  Op. 
91-23  at  6. 

As  a  result  of  the  Court's  decision,  the 
Department  invited  the  parties  to  submit 
comments  or  information.  Based  on 
analysis  of  the  comments  and 
information  received,  we  determined 
that  the  supplemental  information 
submitted  by  Smith  Corona,  concerning 
its  allegation  of  sales  below  COP,  failed 
to  alleviate  the  shortcomings  identified 
by  the  CIT  in  the  Court's  original 
remand  decision  of  July  20, 1990. 
Consequently,  we  determined  that  Smith 
Corona's  allegation  of  sales  below  COP 
was  inadequate.  As  a  result,  we  used 
sales  information  submitted  by 
Nakajima  duriitg  the  administrative 
review  to  complete  the  second  remand. 
Consequently,  the  result  of  the  first 
remand  remained  unchanged,  and 
Nakajima's  revised  dumping  margin  for 
the  May  1, 1981  through  April  30, 1982 
period  is  0.0024  percent.  The  CIT 
affirmed  our  redetermination  on  July  11. 
1991. 

Amended  Final  Results  of  Review: 
Based  on  our  reliance  on  Nakajima's 
home  market  sales  data  rather  than  BIA. 
we  have  amended  our  final  results  of 
review  for  the  May  1, 1981  through  April 
30, 1982  period  with  respect  to 
Nakajima.  The  amended  weighted 
average  margin  for  Nakajima  is  0.0024 
percent.  The  Department  shall 
determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  Individual 
differences  between  United  States  price 
and  FMV  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

There  will  continue  to  be  no  cash 
deposit  of  estimated  antidumping  duties 
required  from  Nakajima,  because  the 
margin  for  Nakajima  in  the  most  recent 
final  results  of  administrative  review  for 
that  company  is  de  minimis.  See 
Portable  Electric  Typewriters  From 
Japan;  Final  Results  Of  Antidumping 


Duty  Adminiatrative  Review,  56  FR 
14072.  April  5. 1991. 

This  notice  is  in  accordance  %vith 
section  516(a)(e)  of  the  Tariff  Act  (19 
U.S.C.  1516{a)(e)). 

Dated:  September  10, 1991. 
Eric  I.  Garfinkal, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  91-24086  Filed  10-4-91;  8:45  amj 
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(C-122-404] 

Ltv*  Swine  From  Canada;  Final  Reaults 
of  Countervailing  Duty,  Adminiatrative 
Review 

AQENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  ]une  26, 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  live  swine  from  Canada  (56  ¥R 
29224).  We  have  now  completed  that 
review  and  determined  the  net  subsidy 
during  the  period  April  1, 1989  through 
March  31. 1990  to  be  Can$0.0049/lb.  for 
slaughter  sows  and  boars  and 
Can$0.0932/lb.  for  ail  other  live  swine. 
EFFECTIVE  DATE:  October  7. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Beth  Chalecki,  Sylvia  Chadwick,  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  26. 1991.  the  Department  of 
Commerce  (the  Department)  pubhshed 
in  the  Federal  Register  (56  FR  29224]  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  live  swine  from  Canada  (50  FR  32880; 
August  15, 1985).  The  Department  has 
now  completed  this  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  live  swine  from  Canada. 
This  merchandise  is  classifiable  under 
item  numbers  0103.91.00  and  OlOSJaZSXi 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 


purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  period  April  1. 
1989  through  March  31. 1990  and  38 
programs:  (1)  Feed  Freight  Assistance 
Program;  (2)  Agricultural  Stabiliiation 
Act  (ASA)— National  Tripartite 
Stabilization  Scheme  for  Hogs;  (3) 
British  Columbia  Farm  Income 
Insurance  Plan-Swine  Producer's  Farm 
Income  Stabilization  Program  (FIIP);  (4) 
Quebec  Farm  Income  Stabilization 
Insurance  Programs  (FISI):  (5) 
Saskatchewan  Hog  Assured  Returns 
Program  (SHARP);  (6)  Alberta  Crow 
Benefit  Offset  Program;  (7)  Alberta 
Livestock  and  Beeyard  Compensation 
Program  (Livestock  Predator 
Compensation  Sub-program);  (8)  Alberta 
Farm  Water  Grant  Program;  (9)  British 
Columbia  (B.C.)  Feed  Grain  Market 
Development  Program;  (10)  Ontario 
Farm  Tax  Rebate  Program;  (11)  Ontario 
Pork  Industry  Improvement  Plan 
(OPIIP);  (12)  Ontario  Dog  Licensing  and 
Livestock  and  Poultry  Compensation 
Program;  (13)  Ontario  Rabies 
Indemnification  Program;  (14)  Ontario 
Soil  Conservation  and  Environmental 
Protection  Assistance  Program  (Manure 
Storage  Subprogram);  (15)  Quebec 
Productivity  Improvement  and 
Consolidation  of  Livestock  Production 
Program;  (16)  Saskatchewan  Livestock 
Investment  Tax  Credit;  (17) 
Saskatchewan  Livestock  Facilities  Tax 
Credit  Program;  (18)  New  Brunswick 
Livestock  Incentives  Program;  (19)  New 
Brunswick  Agricultural  Development 
Act— Swine  Assistance  Program;  (20) 
New  Brunswick  Hog  Marketing  Program: 
(21)  New  Brunswick  Swine  Industry 
Financial  Restructuring  Program;  (22) 
Ontario  Bear  Damage  to  Livestock 
Compensation  Program;  (23) 
Newfoundland  Weanling  Bonus 
Incentive  Policy;  (24)  Nev>rfoundland 
Hog  Price  Stabilization  Program;  (25) 
Nova  Scotia  Swine  Herd  Health  Policy; 

(26)  Nova  Scotia  Improved  Sire  Policy; 

(27)  Prince  Edward  Island  Hog  Price 
Stabilization  Program;  (28)  Prince 
Edward  Island  Swine  Development 
Program;  (29)  Prince  Edward  Island 
Interest  Payments  on  Assembly  Yard 
Loan;  (30)  Ontario  Export  Sales  Aid;  (31) 
Western  Diversification  Program;  (32) 
Federal  Atlantic  Livestock  Feed 
Initiative;  (33)  Canada-Saskatchewan 
Agri-Food  Development  Agreement;  (34) 
Canada-Manitoba  Agri-Food 
Development  Agreement:  (35) 
Agricultural  Products  Board  Program; 
(36)  Canada-Ontario  Canadian  Western 
Agribition  Livestock  Transportation 
Assistance  Program;  (37)  Prince  Edward 
Island  Swine  Incentive  Pohcy;  and  (38) 
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New  Brunswick  Swine  Assistance 
Policy  on  Boars. 

Analysis  of  Cknunents  Reoeived 

We  gave  interested  parties  an 
opportunity  to  conunent  on  the 
preliminary  results.  Case  briefs  were 
timely  submitted  by  the  petitioner,  the 
National  Pork  Producers  Council 
(NPPC).  and  by  four  of  the  interested 
parties,  the  Government  of  Quebec 
(GOQ).  the  Canadian  Pork  Council 
(CPC),  P.  Quintaine  &  Son  Ltd.  of 
Brandon,  Manitoba  (Quintaine),  and 
Pryme  Pork  Ltd.,  of  St.  Malo,  Manitoba 
(Pryme).  Rebuttal  briefs  were  timely 
submitted  by  the  NPPC,  the  GOQ,  the 
CPC,  and  Pryme.  At  the  request  of  the 
NPPC  the  GOQ,  the  CPC,  Pryme,  and 
Quintaine,  we  held  a  public  bearing  on 
August  9, 1991. 

Comment  1:  CPC  argues  that 
petitioner's  request  for  review  should 
have  been  rejected  because  it  was 
improperly  filed.  Therefore,  the 
Department's  initiation  of  this 
administrative  review  is  invalid  and  the 
review  should  be  terminated. 

NPPC  rebuts  that  its  review  request 
was  properly  accompanied  by  a 
certificate  of  service  and  that  failure  of 
delivery  does  not  negate  service.  NPPC 
further  states  that  no  parties  were 
prejudiced  by  any  purported  failure  of 
service. 

Department 's  Position:  We  disagree 
with  the  CPC.  There  is  no  requirement 
under  the  Department's  regulations  that 
a  request  for  an  administrative  review 
be  served  on  other  interested  parties. 
CPC's  citation  to  the  service 
requirements  for  "factual  information" 
in  19  CFR  355.31(g)  is  inapposite.  On 
August  17, 1990,  we  received  a  timely 
request  for  review  from  the  NPPC.  Based 
on  this  request,  we  published  a  notice  in 
the  Federal  Register,  in  accordance  with 
355.22(c),  stating  that  a  review  had  been 
initiated. 

Comment  2:  CPC  disagrees  with  the 
Department's  finding  that  the  National 
Tripartite  Price  Stabilization  Scheme 
(Tripartite)  is  de  facto  specific. 
According  to  CPC,  the  Department's 
determination  that  selective  treatment 
exists  and  Tripartite  is  countervailable 
is  not  based  on  the  record  of  this  review. 
CPC  further  alleges  that  the  Department 
ignored  relevant  information  provided 
by  the  Government  of  Canada. 

CPC  argues  that  the  Tripartite  Scheme 
does  not  meet  the  "specificity  test"  set 
forth  in  §  355.43(b)(2)  of  the 
Department's  proposed  regulations. 
With  regard  to  selective  treatment,  the 
CPC  contends  that  the  Department  has 
not  defined  "enterprise"  or  "industry"  in 
the  context  of  this  review.  Instead  the 
Department  has  focused  too  narrowly 


on  the  number  of  commodities  for  which 
there  are  already  finalized  Tripartite 
agreements,  and  not  recognized 
Tripartite  as  a  relatively  new  program 
with  an  expanding  number  of  plans. 
Furthermore,  the  Department  has  not 
attempted  to  analyze  the  de  facto 
specificity  of  Tripartite  as  the  binational 
panel  instructed  it  must  (See, 
Memorandum  Opinion  and  Order,  In  the 
Matter  of  Fresh,  Chi /led,  and  Frozen 
Pork.  United  States-Canada  Binational 
Panel  Review,  USA-8&-1904-06, 
September  28, 1990  (hereinafter  Pork]]. 

With  regard  to  the  existence  of 
dominant  users  or  disproportionate 
benefits,  the  CPC  argues  that  the 
Department's  analysis  of  dominance  is 
incomplete  because  the  Department  has 
made  no  attempt  to  define  the  universe 
in  which  dominant  users  (or 
disproportionate  benefits)  are  to  be 
measured.  While  hog  producers  may 
indeed  have  received  more  l>enefits  than 
other  commodities,  they  have 
contributed  more  to  the  Tripartite  fund 
than  any  other  producers.  Furthermore, 
CPC  claims  that  the  Department  fails  to 
recognize  the  effect  of  the  hog  cycle  on 
Tripartite  payouts  by  not  taking  into 
account  those  review  periods  when  no 
payouts  were  made  to  hog  producers.  To 
put  in  context  the  amount  of  benefits 
received  by  hog  producers  with  respect 
to  other  commodities,  CPC  suggests  that 
the  Department  use  farm  cash  receipts 
statistics. 

With  regard  to  the  extent  of 
government  discretion  in  conferring 
benefits,  CPC  argues  that  the 
Department  cites  to  nothing  in  the 
record  of  this  review  to  support  the 
statement  that  there  are  no  explicit  or 
standard  procedures  and  criteria  for 
evaluating  Tripartite  agreement  requests 
and  that  &ere  is  no  evidence  that 
Tripartite  agreements  involve  undue 
governmental  discretion. 

NPPC  agrees  with  the  Department's 
analysis  of  disproportionality  and 
contends  that  the  proportion  of  producer 
premiums  paid  into  the  Tripartite  fund  is 
irrelevant  in  this  context  because  the 
Department's  concern  is  with 
government  money  paid  to  producers, 
not  with  the  producers'  own 
contributions.  NPPC  states  that  the 
Department  is  directed  to  calculate  the 
extent  of  subsidization  provided  to  a 
particular  industry,  not  the  relative 
value  of  government  subsidies  to 
individual  industries.  Differences  in  the 
size  of  the  industry  or  the  value  of  the 
product  are  captured  in  the  duty  rate, 
which  is  applied  on  an  ad  valorem 
basis.  In  support  of  its  claim  that  the 
Government  of  Canada  exercised 
discretion  with  respect  to  awarding 
Tripartite  agreements,  NPPC  notes  that 


three  commodities,  asparagus,  sour 
cherries,  and  com.  applied  for  Tripartite 
agreements  and  were  rejected.  Although 
this  information  was  obtained  in  the 
course  of  another  proceeding,  petitioner 
claims  that  the  Department  has  full 
authority  to  place  this  information  in  the 
record  of  this  proceeding. 

Department's  Position:  The 
Department  addressed  the  de  facto 
specificity  issue  of  the  Tripartite 
program  in  Live  Swine  from  Canada: 
Final  Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  28531; 
June  21, 1991;  hereinafter  Live  Swine 
Final  Results).  In  that  notice,  we 
specifically  stated  that,  in  conducting  its 
specificity  analysis,  the  Department 
looks  at  the  actual  number  of 
commodities  covered  during  the 
particular  period  under  review  and  that 
the  Department  has  no  authority  to  take 
into  account  predictioixs  about  the  future 
expansion  of  the  Tripartite  program. 

With  regard  to  specificity  analysis,  in 
Pork  the  binational  panel  asked  the 
Department  to  determine  the  predictable 
number  of  products  or  enterprises  that 
would  be  expected  to  apply  for  a 
Tripartite  agreement  in  light  of  the 
availability  of  alternative  types  of  aid 
and  the  relevant  economic  conditions  of 
the  covered  industries.  However,  in  the 
course  of  the  same  proceedings,  the 
panel  subsequently  recognized  the 
complexities  involved  in  such  analysis 
and  accepted  the  Department's  rationale 
as  sufficient  to  justify  its  findings. 

With  regard  to  the  existence  of 
dominant  users,  we  agree  with 
petitioners  that  the  Department  is 
directed  to  calculate  the  extent  of 
subsidization  provided  to  a  particular 
industry,  not  the  relative  value  of 
government  subsidies  to  individual 
industries.  In  fact,  the  hog  producers 
accounted  for  a  dominant  share  of  ail 
federal  Tripartite  contributions  in  each 
review  period  since  1988-67. 
Furthermore,  the  same  producers 
accoimted  for  over  81  percent  of  the 
total  payouts  made  in  all  agreements  in 
FY  1969-90,  and  72  percent  of  total 
payouts  in  all  schemes  since  the 
inception  of  the  program.  On  this  basis, 
the  Department  found  that  the  hog 
producers  were  dominant  users  of  this 
program.  For  those  years  in  which  hog 
producers  did  not  receive  any  payouts, 
while  still  finding  the  program 
countervailable.  the  benefits  accruing  to 
the  producers  are  not  quantifiable  and 
therefore  no  benefit  rate  is  calculated. 

With  respect  to  government 
discretion,  we  cited  in  the  preliminary 
notice  of  this  review  and  in  prior 
reviews  "conditions"  outlined  in  the 
ASA  that  indicate  under  what  general 
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circumstances  the  government  may 
enter  into  agreements  with  provinces  or 
producers,  or  provinces  and  producers, 
to  provide  price  stabilization  schemes 
for  any  agricultural  commodity. 
Specifically,  the  legislation  states  that 
the  Minister  of  Agriculture  "may"  enter 
into  agreements  that  will  not  give  some 
producers  an  advantage  over  others  or 
be  an  incentive  to  overproduce. 
However,  those  are  broad  principles 
that  "may"  be  taken  into  account  in 
entering  into  agreements.  The  record  is 
silent  with  regard  to  specific  criteria 
used  to  evaluate  applications  and  select 
producers/enterprises  for  Tripartite 
agreements. 

Based  on  the  record  in  this  review, 
only  11  out  of  more  than  100  agricultural 
commodities  receive  Tripartite  benefits; 
hog  producers  were  dominant  users  of 
this  program;  and  no  explicit  or 
standard  criteria  for  evaluating 
Tripartite  agreement  requests  were 
submitted  to  the  Department.  We 
therefore  continue  to  find  the  Tripartite 
agreement  countervailable  because  it  is 
limited  to  a  specific  group  of  enterprises 
or  industries. 

Comment  3:  CPC  asserts  that  the 
payments  made  under  the  Alberta  Crow 
Benefit  Offset  Program  (ACBOP)  are 
inseparably  linked  with  the  federal 
government  Crow  Benefit  payments 
made  under  the  Western  Grains 
Transportation  Act  (WTGA).  Because 
the  ACBOP  payments  only  compensate 
for  disadvantages  caused  by  a 
mandated  federal  government  program, 
payments  made  from  ACBOP  are  not 
countervailable.  The  Department  has 
found  that  no  countervailable  subsidy 
exists  when  the  benefits  of  one 
governmental  program  merely 
counteract  the  disadvantages  of  a 
related  program,  thus  resulting  in  no 
overall  "economic  benefit"  [See,  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Steel  Products 
from  the  Federal  Republic  of  Germany, 
47  FR  39345;  September  7, 1982).  CPC 
also  contends  that  this  program  is 
designed  for  feed  grains,  not  for 
livestock  feed.  Consequently,  any 
benefit  would  flow  to  an  input  in  the  hog 
production  process.  Therefore,  an 
upstream  subsidy  investigation  would 
be  necessary  to  measure  the  benefit,  if 
any,  to  hog  producers. 

CPC  further  argues  that  the 
methodology  used  by  the  Department  to 
calculate  the  amount  of  benefit  is  based 
on  an  inappropriate  and  unreliable 
source  and  contains  a  significant  error. 
By  asserting  that  3.5  pounds  of  grain,  not 
feed,  are  required  to  produce  one  pound 
of  weight  gain,  the  Department  has 
significantly  overstated  the  amount  of 


grain  consumed  by  hogs  in  Alberta.  CPC 
contends  that  although  other 
information  exists  that  CPC  believes  is 
more  acciu'ate,  the  Department  rejected 
such  information  as  imtimely  in  the 
1988-89  review.  CPC  did  not  have  the 
opportunity  to  present  that  information 
in  this  review,  because  the  preliminary 
notice  was  issued  immediately  after  the 
1988-89  final  determination. 

NPPC  argues  that  the  Department  has 
previously  rejected  the  same  arguments 
on  the  countervailability  of  ACBOP  in 
Live  Swine  Final  Results.  NPPC  further 
argues  that  the  fact  that  Alberta's  feed 
grain  users  would  pay  significantly  less 
for  grain  if  the  federal  Crow  Benefit 
program  did  not  exist  is  irrelevant  to  the 
question  of  whether  ACBOP  is 
countervailable.  Because  the  federal 
program  affects  all  of  the  grain  produced 
and  consumed  in  Alberta,  absent 
ACBOP,  all  Alberta  grain  users  would 
pay  the  same  price  for  grain.  With 
ACBOP,  however,  feed  grain  users  pay 
substantially  less  than  all  other  grain 
users. 

NPPC  maintains  that  the  Department's 
reliance  on  a  U.S.  Department  of 
Agriculture  (USDA)  publication  for  an 
appropriate  grain-consiunption-to- 
weight-gain  ratio  is  reasonable; 
however,  NPPC  point  out  that  there  is  a 
clerical  error  in  the  Department's 
calculation  concerning  the  amount  of 
grain  fed  to  livestock  in  Alberta. 

Department's  Position:  The 
Department  fully  addressed  the  same 
argimients  on  the  coimtervailability  of 
ACBOP,  the  need  for  an  upstream 
subsidy  investigation,  and  the  USDA 
document  used  in  support  of  our 
calculations  of  the  benefits  from  this 
program  in  Live  Swine  Final  Results.  In 
that  notice  the  Department  stated  that 
the  fact  that  a  program  is  designed  to 
offset  the  economic  effect  of  another 
government  program  does  not  exempt  it 
from  investigation  under  countervailing 
duty  law.  Furthermore,  the  Department 
stated  that  it  is  not  required  to  conduct 
an  upstream  subsidy  analysis  in  this 
case,  because  the  countervailed  benefits 
are  paid  directly  to  hog  producers,  thus 
reducing  their  production  costs.  Finally, 
the  Department  explained  that  it 
continued  to  use  the  USDA  document 
because  the  information  obtained  at 
verification  was  inadequate.  The  CPC 
has  submitted  no  new  information 
regarding  this  program;  therefore,  our 
determination  that  this  program  is 
limited  to  a  specific  group  of  enterprises 
or  industries,  and  is  therefore 
countervailable,  remains  unchanged. 
We  have  corrected  the  clerical  error 
concerning  grain  fed  to  livestock  in 


Alberta;  this  adjustment  does  not  alter 
the  amount  of  the  benefit 

Comment  4:  CPC  argues  that  the  Feed 
Freight  Assistance  Program  (FFA)  is  not 
a  countervailable  subsidy.  FFA  benefits 
are  provided  to  grain  users  (commercial 
mills  and  livestock  producers)  with 
regard  to  the  manufacture  of  feed  from 
grain.  Feed  grain  is  obviously  a  different 
product  bom  live  swine.  There  is  no 
evidence  that  the  grain  is  imported  into 
the  United  States.  CPC  argues  that  to 
countervail  benefits  paid  to  producers  of 
feed  grain  for  livestock,  the  Department 
would  have  to  conduct  a  separate 
investigation  or  an  upstream  subsidy 
analysis. 

Furthermore,  the  CPC  maintains  that 
the  Department's  calculation 
methodology  is  in  error.  CPC  states  that 
the  percent  of  FFA  benefits 
countervailed  by  the  Department  is 
based  on  the  Livestock  Feed  Board's 
estimate  of  payments  made  to  livestock 
producers  who  indicated  that  they  raise 
hogs  and,  therefore,  is  not  necessarily 
representative  of  the  actual  amount  of 
grain  fed  to  hogs.  In  addition,  the  two- 
thirds  of  Ontario  production  and  all  of 
Quebec  production  included  in  the  FFA 
calculations  significantly  overstate  the 
number  of  counties  in  those  provinces 
which  are  eligible  for  FFA.  According  to 
the  CPC,  the  percentages  of  one-fourth 
of  Ontario  production  and  one-half  of 
Quebec  production  woidd  reflect  more 
accurately  the  production  of  the  areas 
currently  eligible  for  FFA. 

Finally,  CPC  requests  that  the 
description  of  the  program  in  the 
preliminary  determination  be  amended 
to  better  reflect  the  language  of  the 
Livestock  Feed  Assistance  Act  of  1966. 
The  Board  action  described  in  the 
preliminary  results  should  be  revised  as 
follows:  "The  Board  acts  to 
insure  *  *  *  (4)  fair  equalization  of 
feed  grain  prices  in  Eastern  Canada, 
British  Columbia,  the  Yukon,  and 
Northwest  Territories."  In  addition,  the 
preliminary  determination  states  that 
"(t)he  Board  makes  payments  related  to 
the  cost  of  feed  grain  storage  *  *  *" 
CPC  points  out  that  while  the  Board  is 
authorized  to  make  such  payments,  none 
were  made  during  the  review  period. 

Department's  Position:  The  arguments 
raised  by  the  CPC  regarding  the 
countervailability  of  FFA  and  the  need 
for  an  upstream  subsidy  investigation 
have  been  fully  addressed  in  Live  Swine 
Final  Results.  As  the  Department  stated 
in  that  notice,  the  FFA  benefits  paid  to 
feed  producers  who  indicate  that  they 
raise  live  swine  are  countervailable 
because  they  result  in  reduced  costs  for 
live  swine  producers.  For  this  reason,  no 
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upstream  subsidy  investigetion  is 
required. 

With  regard  to  the  calculation 
methodology  used  by  the  Department, 
we  used  the  share  of  benefits  paid  to 
feed  grain  users  who  raise  hogs  as  "best 
information  available"  in  absence  of 
more  precise  information  to  determine 
the  actual  amount  of  grain  consumed  in 
the  production  of  hogs.  Regarding  areas 
eligible  for  FFA.  CPC  failed  to  provide 
the  Department  with  documentation 
supporting  the  proposed  percentages.  It 
is  not  readily  apparent,  for  instance, 
why  seven  counties  out  of  49  in  Ontario 
are  covered  by  FFA.  and  yet  CPC 
proposes  one-fourth  of  Ontario 
production  as  the  correct  representation. 
We  are  therefore  unable  to  take  CPC's 
suggestion  into  consideration  in  these 
final  results. 

For  these  reasons,  the  amount  of 
benefit  received  from  this  program 
remains  unchanged.  We  have,  however, 
taken  note  of  the  amendments  proposed 
by  the  CPC  in  the  language  describing 
the  program. 

Comment  5:  CPC  argues  that  the 
Department  should  characterize  the 
countervailing  benefit  to  swine  resulting 
from  the  Ontario  Farm  Tax  Rebate 
Program  in  the  same  method  as  in 
previous  reviews,  namely  as  a  regional 
subsidy  within  the  province. 

Department's  Position:  We  agree  with 
CPC  that  this  program  provides  a 
provincial  regional  subsidy  and  that  the 
only  countervailable  benefit  is  to 
farmers  in  eastern  and  northern  Ontario 
whose  annual  output  is  at  least 
Can$5,000  but  less  then  Can$8,000.  Our 
calculations  reflect  this  determination. 

Comment  ft-  CPC  argues  that  the 
British  Columbia  Farm  Income 
Insurance  Program  (FLIP)  does  not 
provide  countervailable  benefits  to  hog 
procedures  because  it  is  generally 
available  to  producers  of  any  viable 
commodity  with  an  interest  in  and 
demonstrated  need  for  such  programs. 
CPC  also  states  that  because  over  80 
percent  of  the  farm  cash  receipts  for  the 
province  are  provided  by  commodities 
participating  in  FIIP,  supply 
management,  or  crop  insurance, 
enormous  changes  in  the  identity  of  FIIP 
producers  are  unlikely.  The  Department 
can  cite  to  no  a^irmative  evidence  in 
the  record  that  the  B.C.  Ministry  of 
Agriculture  has  denied  FIIP  coverage  to 
any  commodity,  nor  that  such  denial 
involved  undue  discretion.  With  regard 
to  the  issue  of  the  integral  linkage 
between  FIIP,  supply  management,  and 
crop  insurance,  CPC  argues  that  once 
one  type  of  program  is  chosen,  the 
others  become  superfluous  to  any 
particular  [m>ducer  group.  In  addition, 
CPC  asserts  that  there  is  no  supporting 


evidence  on  the  record  that  income 
stabilization  programs  encourage 
production. 

NPPC  argues  that  if  the  program  were 
generally  available,  there  would  be  no 
need  for  the  Schedule  B  guidehnes  to  the 
Farm  Income  Insurance  Act  of  1973, 
which  list  all  products  whose  producers 
are  eligible  to  receive  benefits  under  this 
program.  NPPC  argues  that  FIIP,  crop 
insurance,  and  supply  management 
programs  are  different  programs  with 
different  aims  and  market  effects,  and 
that  income  stabilization  programs  do 
encourage  farmers  to  produce  more  than 
they  would  in  a  totally  free  market 
because  they  guarantee  farmers  a 
certain  return  on  their  covered 
commodities  regardless  of  actual  market 
conditions. 

Department's  Position:  We  have 
addressed  the  issue  of  the  general 
availability  of  FIIP  in  Live  AV/ne  Final 
Results.  In  that  notice,  the  Department 
found  that  the  program  is  limited  to  a 
specific  group  of  enterprises  or 
industries,  and.  therefore,  is 
countervailable,  because  it  is  only 
available  to  farmer*  producing 
commodities  specified  under  Schedule  B 
guidelines  to  the  Farm  Income  Insurance 
Act  of  1973.  Therefore,  since  this 
program  is  dejure  specific  no 
determination  is  undue  government 
discretion  is  required. 

In  the  same  notice,  the  Department 
also  stated  that,  "it  is  our  view  that  crop 
insurance  and  supply  management  are 
sufficienUy  different  so  as  to  make  the 
linkage  with  FIIP  inappropriate."  Our 
reasoning  was  based  on  an  analysis  of 
the  economic  effects  of  these  programs. 
Supply  management  programs  aim  to 
stabilize  the  market  price  of  a 
cormnodity  by  restricting  its  supply  to 
the  market:  crop  insurance  and  income 
stabilization  tend  to  stabilize  the 
production  of  a  commodity  at  levels 
higher  than  what  would  occur  in  a 
totally  free  market,  because  they  offset 
income  losses  to  the  farmers,  due  either 
to  natural  disasters  or  downward 
fluctuations  in  the  market  price.  The 
CPC  has  submitted  no  new  information 
for  the  Department's  consideration  of 
this  issue  and  therefore  we  stand  by  our 
preliminary  determination  that  FIIP  is 
countervailable. 

Comment  7:  CPC  argues  that  the 
British  Columbia  Feed  Grain  Market 
Development  Program  is  not 
countervailable  because,  hke  the 
Alberta  Crow  Benefit  Offset  Program,  it 
attempts  to  counteract  the  disadvantage 
to  B.C  grain  producers  and  feed  users, 
including  hog  producers,  caused  by  the 
Western  Grains  Transportation  Act. 

Department's  Position:  We  have  fully 
addressed  the  countervailability  of  the 


British  Columbia  Feed  Grain  Market 
Development  Program  in  Live  Swine 
Final  Results.  In  that  notice,  we  stated 
that  this  program  is  limited  to  grain 
producers  and  grain  users  in  British 
Columbia  and  tiius  is  limited  to  a 
specific  group  of  enterprises  or 
industries.  CPC  has  submitted  no  rtew 
information  regarding  this  program,  and 
therefore  our  determination  of 
countervailability  remains  unchanged. 

Comment  8:  CPC  argues  that  benefits 
received  under  the  Ontario  Soil 
Conservation  and  Environmental 
Protection  Assistance  Programs 
(OSCEP)  are  not  countervailable.  CPC 
maintains  tfiat  the  Department 
inaccurately  described  this  project  as  a 
separate  program  when,  in  fact,  it  is  part 
of  the  OSCEP  which  is  generally 
available  to  aU  provincial  fanners 
producing  agricultural  products  having  a 
gross  value  of  at  least  Can$lZ,000.  CPC 
asserts  that  the  eligibihty  requirement  of 
a  minimum  gross  value  insures  that  all 
applicants  are  commercially  viable 
farms,  and  that  the  existence  of  an 
eligibility  requirement  does  not 
automatically  imply  a  countervailable 
program. 

Department's  Position:  We  have 
reexamined  this  program  and  find  that 
the  OSCEP  is  dejure  available  to  all 
farmers  in  the  province.  However,  no 
information  was  provided  to  indicate 
that  the  program  is  de  facto  generally 
available.  For  this  reason,  the 
Department  is  deferring  the 
determination  of  the  countervailability 
of  this  program  until  the  next  review. 
This  decision  has  no  effect  on  the 
overall  benefit  found  in  this  review. 
because  the  benefit  calculated  for  this 
program  in  the  preliminary 
determination  was  effectively  zero. 

Comment  9:  The  Government  of 
Quebec  (GOQ)  argues  that  the  evidence 
on  the  record  is  contrary  to  the 
Department's  conclusion  that  the 
Quebec  Farm  income  Stabilization 
Insurance  (FISI)  program  is 
countervailable.  In  fact  according  to  the 
GOQ,  the  record  shows  that  87.8  percent 
of  the  total  value  of  Quebec's  farm 
production  is  insured  under  either  FISI 
or  crop  insurance,  and  79.2  percent  is 
insureid  under  FISI  or  supply 
management.  Therefore,  the  Department 
failed  to  take  into  account  in  its 
determination  all  information  provided 
on  the  record.  GOQ  further  states  that 
the  Department's  determination  is  not 
supported  by  substantial  evidence.  The 
fact  that  a  specific  number  of 
commodities  enroll  in  FIS!  and  others  do 
not  does  not  constitute  evidence  to  the 
GOQ,  why  some  producers  do  not  enroll 
in  FISI,  and  demonstrate  how  or  why  the 


50564  Federal  Register  /  Vol.  56,  No.  194  /  Monday,  October  7.  1991  /  Notices 


UMI 


number  of  commodities  enrolled  is  a 
fact  that  proves  targeting. 

Furthermore,  the  GOQ  claims  that  the 
Department  has  applied  an  improper 
test  of  specificity  because  the 
Department  failed  to  draw  any  regional 
connection  between  its  alleged  fact  that 
FISI  has  been  consistently  providing 
benefits  to  the  same  group  of 
commodities  over  the  majority  of  the 
program's  life,  and  its  finding  of 
specificity  and.  thus,  of 
countervailability. 

Department's  Position:  We  disagree 
with  the  GOQ.  This  is  the  fifth  review  of 
this  case  in  which  we  have  determined 
that  FISI  beneBts  are  de  facto  speciHc  to 
a  group  of  enterprises  or  industries.  As 
in  previous  reviews,  we  noted  that  the 
program  provides  benefits  to  a  relatively 
limited  number  of  the  commodities 
produced  in  Quebec  (11  schemes 
covering  15  products]  and  that  products 
accounting  for  a  large  portion  of 
Quebec's  agricultural  production  eggs, 
poultry,  and  dairy  products)  are  not 
covered  by  this  program.  In  addition  to 
these  facts,  we  noted  that  this  program 
has  been  consistently  providing  benefits 
to  the  same  group  of  commodities  (with 
the  exception  of  the  addition  of 
soybeans  during  this  period  of  review) 
over  the  last  nine  years.  The  Department 
finds  this  fact  inconsistent  with  the 
GOQ  claim  that  FISI  is  available  to  all 
45  commodities  produced  in  Quebec.  In 
fact  if  that  were  the  case,  it  would  be 
reasonable  to  expect  that  over  a  decade 
di^erent  commodities  would  have  used 
the  program,  as  the  production  of 
individual  commodities  faced  more  or 
less  favorable  market  conditions  and 
different  products  were  affected  to 
varying  degrees  by  natural  disasters  and 
economic  cycles. 

We  are  not  persuaded  by  Quebec's 
argument  that  benefits  provided  by  the 
supply  management  and  crop  insurance 
programs  are  relevant  to  this 
determination.  As  we  have  stated  in 
Live  Swine  Final  Results,  we  continue 
to  believe  that  supply  management  and 
crop  insurance  are  separate  programs 
which  are  not  integrally  linked  with 
FISI. 

Comment  10:  The  GOQ  argues  that 
the  legal  principle  of  estoppel  prevents 
the  Department  &x)m  countervailing  FISI 
on  the  same  evidence  and  using  the 
same  reasoning  as  in  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Fresh 
Chilled  and  Frozen  Pork  from  Canada 
(54  FR  30774;  July  24, 1989).  The  GOQ 
contends  that  the  evidence  and 
principles  upon  which  the  Department 
found  FISI  countervailable  have  been 
adjudicated  and  found  to  be  inadequate 
by  the  FTA  binational  panel  In  PoH(. 


and  hence  the  Department  is  estopped 
from  relying  on  the  same  argument  in 
this  review. 

NPPC  argues  that  the  FTA  binational 
panel  decision  in  Pork  is  not  bending  in 
a  separate  administrative  review. 
Therefore,  the  Department  is  not  bound 
by  the  Pork  panel  decision  in  its 
administrative  reviews  of  the  order  on 
live  swine. 

Department's  Position:  We  agree  with 
the  NPPC.  The  Court  of  International 
Trade  has  stated  that  "the  burden  on  the 
party  seeking  issue  preclusion  is  and 
should  be  exacting,"  particularly  in 
trade  cases.  PPG  Industries,  Inc.  v 
United  States,  712  F.  Supp.  195, 199  (CIT 
1989).  The  ITC  determined  live  swine  to 
be  a  product  distinctly  di^erent  from 
fresh,  chilled,  and  frozen  pork.  [See,  Live 
Swine  and  Pork  from  Canada,  USITC 
Pub.  1733  at  4.)  'The  decision  in  this 
review  is  based  on  an  administrative 
record  different  from  that  compiled  for 
the  investigation  reviewed  by  the 
binational  panel  in  the  Pork  case. 
Furthermore,  the  Department's 
determination  of  de  facto  specificity  in 
this  case  is  not  based  upon  facts  or 
reasoning  identical  to  that  relied  upon  in 
the  Pork  case.  See  Department's 
Response  to  Comment  9. 

Comment  11:  Pryme  argues  that 
weanling  pigs  (weanlings)  do  not  benefit 
ft^m  specific  countervailable  grants, 
bounties,  or  subsidies,  and  are  therefore 
not  subject  to  countervailing  duties  in 
this  case.  Specifically,  Pryme  argues  that 
weanlings  are  outside  the  scope  of  the 
countervailing  duty  order  because  the 
International  Trade  Commission's  (ITC) 
definition  of  "live  swine"  was  based  on 
animals  destined  for  immediate 
slaughter  therefore,  a  review  of  the 
scope  of  this  order  cannot  be  justified. 
Furthermore,  weanlings  are  classified 
under  a  di^erent  subheading  of  the 
Harmonized  Tariff  Schedule  than 
slaughter  hogs. 

Pryme  also  argues  that  if  weanlings  of 
less  than  40  poimds  in  weight  are  not 
removed  from  the  scope  of  the  order, 
they  should  constitute  a  separate 
subclass  of  merchandise,  since  they  are 
not  indexed  and  do  not  qualify  for 
subsidies  under'most  of  the  programs, 
including  Tripartite,  covered  in  the 
reviews  of  this  order.  Therefore  there 
can  be  no  justification  for  applying  to 
weanlings  countervailing  duties 
calculated  on  the  basis  of  bounties  or 
grants  awarded  to  indexed  slaughter 
hogs.  Finally,  Pryme  argues  that,  if 
weanlings  are  not  broken  out  into  a 
separate  subclass  and  given  a  separate 
rate,  then  the  Department  should  assign 
Pryme  a  company-specific  rate.  Pryme 
claims  that  regulatory  constraints  do  not 
limit  the  time  period  for  a  scope 


determination,  and  that  the  Secretary  is 
directed  to  calculate  a  separate  rate  for 
producers/exporters  when  a  significant 
differential  exists. 

NPPC  argues  that  weanlings  are  part 
of  the  same  class  or  kind  of  merchandise 
as  live  swine,  that  weanlings  do  not 
constitute  a  separate  subclass,  and  that 
Pryme  has  not  overcome  the 
presumption  against  company-specific 
countervailing  duty  rates. 

Department's  Position:  First,  the 
Department  has  already  determined  that 
weanlings  are  included  in  the  scope  of 
this  order  [see.  Live  Swine  Final  Results 
Comment  9).  Pryme  has  submitted  no 
new  information  which  would  require 
the  Department  to  reexamine  this  issue. 
Consequently,  we  stand  by  our  previous 
determination. 

Second,  Pryme's  request  for  a 
separate  rate  for  weanlings  was 
submitted  immediately  after  the 
publication  of  the  preliminary  results  of 
this  review.  The  Department  has 
considered  Pryme's  request,  but 
determines  that  further  information 
would  be  required  to  reach  a 
determination,  and  that  it  would  be 
inappropriate  to  delay  the  processing  of 
the  reveiw  to  solicit  such  information. 

Finally,  in  this  review,  there  is  no 
basis  for  determining  an  individual  rate 
for  Pryme,  since  the  Department  did  not 
request,  and  was  not  provided  with, 
company-specific  information.  In  fact,  in 
the  reviews  of  this  order,  the  subsidy 
calculations  are  not  based  on  benefits 
received  by  individual  producers,  but  on 
benefits  provided  to  live  swine 
producers  on  a  province-by-province 
basis;  the  counby-wide  rate  represents 
the  cumulative  benefit  provided  to  all 
producers  exporting  live  swine  to  the 
United  States.  Pryme  did  not  request  a 
review  nor  did  the  questionnaire 
responses  submitted  by  the  Government 
of  Canada  contain  any  company- 
specific  information  on  Pryme.  Thus  we 
have  no  basis  on  which  to  evaluate 
whether  Pryme  would  even  be  eligible 
for  a  septirate  rate. 

Comment  12:  Quintaine  argues  that 
sows  and  boars  are  outside  the  scope  of 
the  rrC's  definition  of  the  industry  and 
hence  are  not  subject  to  the  order. 
Quintaine  claims  that  the  ITC  must  have 
intended  to  exclude  all  sows  and  boars 
from  its  injury  determination,  since  in 
the  ITC  investigation  price  trends  were 
discussed  solely  in  terms  of  barrows 
(castrated  male  swine)  and  gilts 
(unfarrowed  female  swine).  The  ITA  is 
therefore  under  legal  obligation  to 
conduct  a  scope  review  and  exclude 
sows  and  boars  from  the  order. 

UPPC  contends  that  since  the 
Department  ab-eady  found  sows  and 
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boars  to  be  within  tlie  scope  of  tlie 
order,  the  Department  has  no  obligation 
to  initiate  a  scope  review.  Furthermore, 
NPPC  points  out  that  in  the  first  review, 
Quintaine  supported  the  Department's 
decision  to  separate  slaughter  sows  and 
boars  into  a  separate  subclass. 

Deportment's  Position:  In  the  first 
administrative  review  of  this  order,  the 
Department  determined  that  slaughter 
sows  and  boars  constitute  a  separate 
subclass  within  the  scope  of  the  order. 
(See.  Live  Swine  from  Canada:  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  54  FR  651; 
January  9. 1989).  Quintaine  has 
submitted  no  new  information. 
Therefore  our  scope  determination 
remains  unchanged. 

Comment  13:  CPC  requests  that  the 
Department  correct  its  description  of  the 
methodology  followed  in  the  calculation 
of  benefits  provided  by  the 
Saskatchewan  Livestock  Investment 
Tax  Credit  and  the  Saskatchewan 
Livestock  Facilities  Tax  Credit  programs 
to  accurately  reflect  the  actual 
calculations  of  the  benefit.  In  fact,  in 
this  review  the  benefit  was  obtained  by 
dividing  the  total  amount  of  hog  credits 
issued  during  the  review  period  by  the 
total  weight  of  live  swine  (minus  sows 
and  boars]  produced  in  Saskatchewan. 
In  previous  reviews,  the  Department  had 
used  either  actual  or  estimated  hog 
credits  used. 

Department's  Position:  The 
Department  has  changed  its  calculation 
methodology  with  regard  to  the 
Saskatchewan  Tax  Credit  programs 
from  the  preliminary  notice.  Since 
Saskatchewan  provided  the  amount  of 
credits  issued,  but  did  not  provide  the 
amount  of  hog  credits  used  during  the 
period  of  review,  we  are  using  as  "best 
information  available"  the  ratio  of 
credits  claimed  to  credits  issued  from 
five  previous  years  as  provided  in  the 
1986-88  review  to  determine  an 
estimated  percentage  of  credits  used 
during  the  present  period  of  review. 
Therefore,  the  description  of  our 
calculation  methodology  applied  to  the 
Saskatchewan  Tax  Credit  programs 
should  read  as  follows  "To  calculate  the 
benefit,  we  divided  the  estimated  total 
amount  of  hog  credits  used  by  total 
weight  of  live  swine  (minus  sows  and 
boars  in  the  Investment  Tax  Credit 
Program)  produced  in  Saskatchewan." 
The  changed  calculation  for  the 
Investment  Tax  Credit  Program  resulted 
in  a  benefit  of  $0.00022101  and 
$0.00004860  for  the  Livestock  Facilities 
Tax  Credit  Program. 

Comment  14:  CPC  argues  that  the 
Department  erred  in  its  conversion  of 
swine  prices  from  a  per-kilogram  to  a 
per-pound  basis  in  the  calculation  of  the 


de  minimis  rate.  Further.  CPC  suggests 
that  all  numbers  used  in  the 
determination  of  the  de  minimis  rate  be 
calculated  to  four  decimal  places. 

Department's  Position:  We  agree  with 
the  CPC.  We  have  adjusted  our 
calculations  of  the  de  minimis  rate  to 
accurately  report  swrine  prices  on  a  per- 
pound  basis  and  included  all  digits  to 
the  fourth  decimal  place  in  our 
calculations.  The  amended  de  minimis 
rate  for  slaughter  sows  and  boars  is 
Can$0.0022  and  the  de  minimis  rate  for 
all  other  bve  swine  remains  Can$0.0030. 

Final  Results  of  Review 

After  reviewing  the  comments 
received,  we  determine  the  net  subsidy 
for  the  period  April  1, 1989  through 
March  31. 1990  to  be  Can$0.0049/lb.  for 
slaughter  sows  and  boars  and 
Can$0.0932/lb.  for  all  other  live  swine. 

Therefore,  the  Department  wiU 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  Can$0.0049/lb. 
on  all  shipments  of  slaughter  sows  and 
boars,  and  Can$0.0932/lb.  on  all 
shipments  of  all  other  live  swine, 
exported  on  or  after  April  1. 1989.  and 
on  or  before  March  31, 1990. 

The  Department  will  also  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  Can$0.0049/lb.  on  all 
shipments  of  slaughter  sows  and  boars, 
and  Can$0.0932/lb.  on  all  shipments  of 
all  other  live  swine,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review.  This 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  September  30, 1991. 
Marjorie  A.  Cborlins, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc,  91-24087  Filed  lO-t-Ol;  S:45  am] 
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[C-507-601] 

Roasted  ln-Sh«ll  Pistachios  From  Iran; 
Intent  To  Ravoka  Countervailing  Duty 
Order 

AQENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 


intent  to  revoke  the  countervailing  duty 
order  on  roasted  in-shell  pistachios  from 
Iran.  Interested  parties  who  object  to 
this  revocation  must  submit  their 
comments  in  writing  not  later  than 
October  31, 1991. 

EFFECT!  VI  DATE:  October  7, 1991. 

FOR  FURTHER  INFORMATKM  CONTACT. 

Christopher  Beach  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 

8UPPt.EMENTARY  INFORMATION: 

Background 

On  October  7, 1986,  the  Department  of 
Commerce  (the  Department)  published  a 
countervailing  duty  order  on  roasted  in- 
shell  pistachios  from  Iran  (51  FR  35679). 
The  Department  has  not  received  a 
request  to  conduct  an  administrative 
review  of  the  countervailing  duty  order 
on  roasted  in-shell  pistachios  from  Iran 
for  four  consecutive  annual  anniversary 
months.  October  1991  is  the  fifth 
anniversary  month. 

In  accordance  with  19  CFR 
3S5.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order  is 
no  longer  of  interest  to  interested  pariies 
and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by 
the  last  day  of  the  fifth  anniversary 
month.  Accordingly,  as  required  by 
S  355.25(d)(4)(i)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  to  Object 

Not  later  than  October  31. 1991, 
interested  parties,  aedefined  in  section 
355.2(i]  of  tiie  Department's  regulations, 
may  object  to  the  Department's  intent  to 
revoke  this  countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  or  object  to  the 
Department's  intent  to  revoke  by 
October  31, 1991,  we  shall  conclude  that 
the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  September  29, 1991. 
)oMph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-24068  Filed  10-4-91;  6:45  am] 
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Minority  Business  Development 
Agency 

Business  Devek)pnient  Center 
Applicatiofra:  Sacramento,  Califomia 

agency:  Minority  Business 
Development  Agency,  Commerce. 
ACnOM:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  Program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance,  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  at  $164,260  in 
Federal  funds  and  a  minimum  of  $32,516 
in  non-Federal  (cost  sharing] 
contributions.  Cost-Sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  period  of  performance  will  be  from 
March  1, 1992  to  February  28, 1993.  The 
MBDC  will  operate  in  the  Sacramento, 
Cahfomia  Geographic  Service  Area. 

The  award  number  for  this  MBDC  will 
be  09-10-9a0t»-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  oi:ganizations.  State 
and  local  governments,  American  Indian 
Tribes  and  educational  institutions. 

The  MBDC  progrsim  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  t>ehalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the    . 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  appJkiation  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 


An  application  must  received  at  least 
70%  of  the  points  assigned  to  any  one 
evaluatioa  criteria  category  to  t>e 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  program.  TTie 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Directm* 
v\rill  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  tbem  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50.00  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  of)erate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  imder  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  with  OMB  Circular  A- 
129,  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Govenmient  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt 

Applicants  are  subject  to  Government 
Wide  Debarment  and  Suspension 
(Nonprocurement)  requirements  as 
stated  in  15  CFR  part  26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/ cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  dale  of  completion 
whenever  H  is  determined  that  the 


MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant /cooperative 
agreement  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  imsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  16, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L  100-^90.  title  V,  Subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL,  the  'Disclosure  of  Lobbying 
Activities"  (if  applicable)  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract 
grant  or  loan. 

CLOSINQ  DATE  The  closing  date  for 
submitting  an  application  is  November 
18, 1991.  Applications  must  be  postmark 
on  or  before  November  18, 1991. 

Proposals  will  be  reviewed  by  the 
Atlanta  Regional  Office.  The  mailing 
addressee  for  submission  is:  Atlanta 
Regional  Office,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  401  West  Peachtree  Street 
NW.,  suite  1930,  Atlanta,  Georgia  30308- 
3516,  404/730-3300. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  1280,  San  Francisco, 
Califomia  94105.  October  30. 1991  at  10 
a.RL 

rOR  FURTHER  INFORMATION  CONTACT: 

Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  tNFORMATtON: 

Anticipated  processing  time  of  this 
award  is  120  days.  Execnttve  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of      , 
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application  kits  and  applicable 
regulations  can  be  obtained  from  the 
San  Francisco  Regional  Office. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  October  1. 1991, 
Xavi«r  Mena, 

Regional  Director,  San  Francisco  Regional 

Office. 

(FR  Doc.  91-24037  Filed  10-4-91:  8:46  am) 

BILUNO  CODE  3S10-21-M 


National  inatltute  of  Standards  and 
Tectinology 

Fastener  Quality  Act  Advisory 
Committee;  Meeting 

agency:  National  Institute  of  Standards 
and  Technology,  DoC. 

action:  Notice  of  advisory  committee 
meeting  open  to  the  public. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST]  will 
hold  a  meeting  of  the  Fastener  Advisory 
Committee  on  October  29  and  30, 1991. 
The  meetiitg  will  be  for  the  purpose  of 
providing  advice  to  the  Department  of 
Commerce,  pursuant  to  statute,  on  the 
implementation  of  the  Fastener  Quality 
Act  of  1990  (Public  Law  101-592).  The 
meeting  is  open  to  the  public. 

dates:  The  meeting  will  be  held  on 
October  29, 1991  from  9  a.m.  to  5  p.m., 
and  on  October  30, 1991  from  8:30  a.m. 
to  3  p.m.,  or  earlier  if  so  adjourned. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  Courtyard,  Frederick  I  and 
Frederick  II  Rooms,  805  Russell  Avenue. 
Gaithersburg,  Maryland  20879. 

AQENDA:  The  Advisory  Committee  will 
review  discussion  papers  covering 
issues  identified  at  its  last  meeting  and 
will  review  and  discuss  draft 
implementing  regulations  for  the 
Fastener  Quality  Act. 

PUBLIC  participation:  The  meeting  is 
open  to  the  public.  All  interested 
persons  wishing  to  attend  the  meeting 
must  notify  the  contact  person  listed  in 
this  notice  by  October  25. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  E.  Edgerly,  Deputy  Director, 
Technology  Services,  National  Institute 
of  Standards  and  Technology,  Building 
221,  room  A363,  Gaithersburg.  MD  20899, 
Telephone  (301)  975-4500. 

Dated:  October  1. 1991. 
John  W.  Lyona, 

Director. 

(FR  Doc.  91-23999  Filed  10-4-91:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  and  Elimination  of  Import 
Limits  for  Certain  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Czectioslovakia 

October  2, 1991. 

aqency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
and  eliminating  limits. 

EFFECTIVE  DATE:  October  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  eflch  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
A);ricultural  Act  of  1966,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  Czech  and  Slovak  Federal 
Republic  reached  agreement,  effected  by 
a  Memorandum  of  Understanding 
(MOU)  dated  September  17, 1991,  to 
amend  and  eliminate  certain  limits. 
Also,  the  two  governments  agreed  to 
extend  the  current  bilateral  through  May 
31, 1993.  A  formal  exchange  of  notes  will 
follow. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  56  FR  21132,  published  on  May  7, 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  September  17, 1991 
MOU,  but  are  designed  to  assist  only  in 
the  implementation  of  certain  of  its 
provisions. 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committa«  for  the  Implementation  of  Textile 
Agreements 
October  Z,  1991. 
Commissioner  of  Customs. 


Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  May  2. 1991.  by  the  Chairmaa 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton  and  man-made  Tiber  textile 
products,  produced  or  manufactured  in 
Czechoslovakia  and  exported  during  the 
twelve-month  period  which  began  on  June  1. 
1991  and  extends  through  May  31, 1992. 

Effective  on  October  9. 1991,  pursuant  to  ■ 
Memorandum  of  Understanding  dated 
September  17, 1991,  you  are  directed  to 
amend  further  the  directive  dated  May  2. 1991 
to  delete  Categories  434  and  624.  Import 
charges  already  made  to  Categories  434  and 
624  shall  be  eliminated.  Further,  you  are 
directed  to  increase  the  limits  for  the 
following  categories: 


Category 

AdKMted  tw«tv»4nontti  HmK  • 

410 

433 

435 ™.    „ 

443 

16.500  dozen 
20,UUU  dozen. 
160,000  numbers. 

■  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  attar  May  31,  1991. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  91-24081  Filed  10-4-91:  8:45  am) 
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Adjustment  of  Import  Umlts  for 
Certain  Cotton  arul  Man-Made  Flt>er 
Textile  Products  Produced  or 
Manufactured  In  Mexico 

October  2. 1991. 

AOENCr.  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE  October  2, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman,  International  Trade 
Specialist.  O^ice  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  pori  or 
call  (202)  535-9481.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
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SUPPLEMENTAinr  INFORMATION: 

Authority:  Executive  Order  11651  of  Mareh 
3. 197Z.  at  amanded:  section  204  of  the 
Agricwitiml  Act  ai  1956.  as  amended  [7 
use.  1854). 

The  cturent  limits  for  Categories  317, 
604-A  and  611  are  being  increased  for 
carryover.  The  limit  for  Category  604-A 
is  being  increased  further  by  application 
of  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  TextUe  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Respister  notice  55  FR  50756, 
published  on  December  10, 1990].  Also 
see  55  FR  51755,  published  on  December 
17. 1990;  and  56  FR  41830.  published  on 
August  23. 1991. 

The  letter  to  the  Conmiissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  TaatUlo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  far  Ote  fanpiemeBtatiaB  of  Textile 
Agreeneota 

October  2. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20228. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directives  of 
December  11. 1990  and  August  19. 1991, 
issued  to  you  by  the  Chairman.  Committee 
for  the  hnplementation  of  Textile 
Agreements.  Those  directives  concern 
imports  of  certaia  cotton,  wool  and  man- 
made  Hber  textile  products,  produced  or 
manufactured  in  the  United  Mexican  States 
and  exported  during  the  period  which  began 
on  January  1, 1991  and  extends  through 
December  31. 1991. 

Effective  on  October  2. 1991,  you  are 
directed  to  increase  the  Umits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
hwtween  the  Governments  of  the  United 
Slates  and  the  United  Mexican  States: 


Category 


Level  not  ir)  a  groi^) 

604-A  » 

Sut)tevelsin  Group  I 

317 

611 


Twelve-montti  restraM 
liinji  • 


at  13.142  kriograma. 

13,960,468   square   meters. 
Z,21 0,767  square  meters. 


■  Tbe  imtts  hawe  not  tiean  adjualed  to  account  (or 


any  imports  exported  after  December  31.1 990. 
'Category       604-A:        ~*'       "tc 


5509.32.d6o0. 


onty       HTS 


numbei 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


exception  of  the  rulemaking  provisions  of  S 
U.S.C.  553(aMl). 
Sincerely, 

Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  In^ementation 

of  Textile  Agreeatents. 

[PR  Doa  91-:34082  Filed  10-4-91:  8.45  am] 
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Establishment  of  an  Import  Umilt  for 
Certain  SHk  Blend  and  Other  Vegetable 
Fiber  Apparel  Produced  or 
Manufactured  In  the  Philippines 

October  1. 1991. 

AoeNCV.  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  estabHshing  a 
limit. 

EFFECTIVE  DATE:  October  8, 1991. 

FOn  FimTHEfl  INFORMATION  CONTACT 

Kim-Bang  Nguyen,  Interna  tional  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultatioas  have 
been  requested,  call  (202)  377-374a 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Inasmuch  as  no  agreement  has  been 
reached  on  a  mutually  satisfactory 
solution  on  Category  835,  the  United 
States  Government  has  decided  to 
control  imports  in  this  category  for  the 
prorated  period  beginning  on  September 
26, 1991  and  extending  through 
December  31, 1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  56  FR  33745.  published  on  July  23, 
1991. 

Auggie  D.  Tantiilo, 

Chairman  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
October  1. 1991. 
Commissioner  of  Customs. 


Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commianoner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  a« 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31. 1991: 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Other  Vegetable  Fiber  Appare' 
Agreement  of  Mardi  4, 1987,  as  amended, 
between  the  Governments  of  the  United 
States  and  the  Philippines;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3. 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  October  8. 
1991.  entry  into  the  United  States  fm- 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  silk  blend  and. 
other  vegetable  fiber  apparel  in  Category  835. 
produced  or  manufactured  in  the  Philippines 
and  exported  during  the  period  beginning  on 
September  26, 1991  and  extending  through 
December  31. 1901.  in  excess  of  SjOSa  dozen  '. 

Textile  products  in  Category  835  which 
have  been  exported  to  the  United  States  on 
and  after  January  L  1991  shall  remain  subject 
to  the  Group  II  Umit  established  for  the 
period  January  1, 1991  through  December  31, 
1991. 

Imports  charged  to  the  category  limit  for 
the  period  June  28, 1991  through  September 
25, 1991  shall  be  charged  against  the  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  tiie  event  the  limit  established  for  that 
period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-24063  Filed  10-04-91:  8:45  am] 

BILLINO  CODC  3S10-DA-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Proposed 
Contract 

agency:  ConuBodity  Futures  Trading 
Commission. 

action:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futiu'es  contract. 


'  The  limit  has  not  lieen  adjusted  to  account  for 
any  imports  exported  after  September  25. 1991. 


Federal  Register  /  Vol.  56.  No.  194  /  Monday.  October  7.  1991  /  Noticeg 


50569 


SUMMARV:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in 
clean  air  futures.  The  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposal  for  conunent  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  November  6. 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NfW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the 
Chicago  Board  of  Trade  dean  air  futures 
contract. 

FOR  FUfrrHCR  MFORMA-nON  CONTACT. 

Please  contact  Richard  Shilts  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  ^fW.. 
Washington.  DC  20581,  telephone  202- 
254-7303. 

SUPPt^EMENTARY  INFORMATION:  CopieS 

of  the  terms  and  conditions  of  the 
proposed  contract  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-8314. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  application  for  contract 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
Information  Act  (5  U3.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  part  145  (1987)).  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  part  145 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  part  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
contract,  or  with  respect  to  other 
materials  submitted  by  the  CBT  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 


Washington,  DC  20681  by  the  specified 
date. 

Issued  in  Washington.  DC  on  September 
3ai991. 
Gerald  Gay, 
Director. 
[FR  Doc.  91-24043  Filed  10-4-01: 8:45  am] 

BHJJNO  COOC  SSSI-OI-M 


New  Yorfc  MarcantH*  Exchange 
Proposed  Contract 

agency:  Commodity  Faturee  Trading 

Commissioa 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

summary:  The  New  York  Mercantile 
Exchange  (NYMEX  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  gulf  coast  unleaded  gasoline 
futures.  The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.98,  has  determined  that 
publication  of  the  proposal  for  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  piuposes  of  the  Commodity 
Exchange  Act 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Conmiission,  2033  K 
Street  NW.,  Washington,  DC  20681. 
Reference  should  be  made  to  the 
NYMEX  gulf  coast  unleaded  gasoline 
futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  John  Forkkio  of  the 

Division  of  Economic  Analysis, 

Commodity  Futures  Trading 

Commission,  2033  K  Street  NW., 

Washington.  DC  20581,  telephone  202- 

254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  terms  and  conditions  of  the 
proposed  contract  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  application  for 
contract  market  desi^ation  may  be 
available  upon  request  piu-suant  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  and  the  Commission's  regulations 


thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145  and  145.9.  RequeeU  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission'* 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
contract  or  with  respect  to  other 
materials  submitted  by  the  NYMEX  In 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW, 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC  on  September 
30,1991. 
GaraldGay, 
Director. 

[FR  Doc.  91-24044  Filed  10-4-91:  8:45  am] 
BtLLMO  COM  SMt-SI-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requlramant  Submitted  to  0MB  for 
Review 


ACTION:  Notice. 


The  Department  of  Defense  has 

submitted  to  0MB  for  clearance  the 

following  proposal  for  collection  of 

information  under  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C. 

chapter  35). 

Title,  Applicable  Form,  and  Applicable 
OMB  Control  Number  Description  of 
Vessels — Description  of  Operations. 
ENG  Forms  3931  and  3932.  OMB 
Control  Number  0702-0033. 

Type  of  Request-  Extension. 

Average  Burden  Hours /Minutes  Per 
Response:  1  hour. 

Responses  Per  Respondent  1. 

Number  of  Respondents:  2.000. 

Annual  Burden  Hours:  2,000. 

Annual  Responses:  2,000. 

Needs  and  Uses:  The  publication, 
Waterbome  Transportation  Lines  of 
the  United  States  (WTLUS)  contains 
information  of  the  vessel  operators 
and  their  American  Flag  vessels 
operating  or  available  for  operation 
on  the  inland  waterways  of  the  United 
States  in  the  transportation  of  freight 
and  passengers. 

Affected  Public:  Businesses  or  other  for- 
profit 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 
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OMB  Desk  Officer  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

DOD  Clearance  Officer  Mr.  WUliam  P. 
Pearce.  Written  request  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204.  Arlington.  Virginia  22202- 
4302. 
Dated  October  L 1991. 

LM-Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  91-24012  Filed  10-4-91;  8:45  am] 

BtUJNa  CODE  W1O-01-II 


Offlc«  of  ttM  Secretary 

Joint  Defense  Policy  Board/Defense 
Science  Board  Tasic  Force  on 
Nonstrategic  Nuclear  Forces 

ACTION:  Notice  of  task  force  meeting. 

summary:  The  Joint  Defense  PoUcy 
Board /Defense  Science  Board  Task 
Force  on  Nonstrategic  Nuclear  Forces 
will  meet  in  closed  session  on  22-23 
October  1991  from  0900  until  1700  at  the 
Science  Applications  International 
Corporation  (SAIC)  Tower,  McLean, 
Virginia. 

The  mission  of  the  Joint  Defense 
Policy  Board/Defense  Science  Board 
Task  Force  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense. 
Under  Secretary  of  Defense  for  Policy 
and  the  Under  Secretary  of  Defense  for 
Acquisition  with  independent,  informed 
advice  and  opinion  concerning  major 
matter  relating  to  nonstrategic  nuclear 
force  policy  and  acquisition.  At  the 
meeting  the  Task  Force  will  hold 
classified  discussions  on  national 
security  matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463.  as  amended  (5  U.S.C. 
App.  II,  (1982)).  it  has  been  determined 
that  this  Joint  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  pubhc. 

Dated:  October  1, 1991. 
L.M.  Bynum, 

A  tiemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  91-24011  Filed  10-4-91;  8:45  am] 

WUJNQ  CODE  M10-01-M 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 

Administration. 

action:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management 

and  Budget 

summary:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511. 44  U.S.a  3501  et  seq.].  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistaQce  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  EKDE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s):  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  tide;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
pubUc;  (9)  An  estimate  of  the  nimiber  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Conunents  must  be  filed  on  or 
before  November  6, 1991.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  ELA 
contact  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Dep6irtment  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 


of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT 

Jay  Casselberry.  Office  of  Statistical 
Standards,  (EI-73],  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Civilian  Radioactive  Waste 
Management. 

2.  RW-859. 
3. 1901-0287. 

4.  Nuclear  Fuel  Data  Form. 

5.  Revision. 

6.  Annually,  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit 

9.  59  respondents. 

10.  2.15  responses. 

11. 60  hours  per  response. 

12.  7,611  hours. 

13.  The  Form  RW-859  collects  data  to 
be  used  by  the  Office  of  Civilian 
Radioactive  Waste  Management  to 
define,  develop,  and  operate  its 
programs  which  require  information  on 
spent  nuclear  fuel  inventories, 
generation  rates,  and  storage  capacities. 
Respondents  are  all  owners  of  nuclear 
power  plants  and  owners  of  spent 
nuclear  fueL 

Authority:  Sec.  5(a).  5(b).  13(b).  and  52.  Pub. 
L  No.  93-275,  Federal  Energy  Administration 
Act  of  1974, 15  U.S.C.  764(a),  764(b).  772(b). 
and  790a. 

Issued  in  Washington,  DC  Oct  1. 1991. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  91-24080  Filed  10-4-91:  8:45  am] 

BtUJNQ  COOE  MSO-01-M 


[Dockets  PP-92  and  PP48-I] 

Application  to  Amend  Presidential 
Permit  and  Export  Auttiorization 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  application. 

summary:  El  Paso  Electric  Company  has 
applied  for  a  Presidential  Permit  in  order 
to  construct  a  new  electric  transmission 
line  at  the  U.S. /Mexico  border,  and  to 
amend  the  existing  electricity  export 
authorization  contained  in  Docket  No. 
PP-4&-A. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  21. 1991. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
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addressed  aa  foUows:  Office  of  Coal  k 
Electricity  (FE-52),  Office  of  FueU 
Programs,  Office  of  Fossil  Energy. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 

Docket  Number  PP-^  for  the  new 
transmission  facilities  or  PP-48-I  for  the 
amendment  of  the  electricity  export 
authorization  should  appear  clearly  on 
the  envelope  and  the  document 
contained  therein. 

FOR  FURTHER  INRMUtATION  CONTACT 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Lite  Howe  (Program  Attorney) 
202-586-290a 
SUPPLEMENTARY  N«FORMATION:  The 

construction,  connection,  operation,  and 
maintenance  of  facilities  at  the 
intemabonal  border  of  the  United  States 
for  the  transmission  of  electrical  energy 
is  prohibited  in  the  absence  of  a 
Presidential  permit  pursuant  to 
Executive  Order  No.  12038.  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  also  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act 

On  September  5, 1891,  El  Paso  Electric 
Comipany  (El  Paso]  applied  for  a  new 
Presidential  permit  in  Docket  No.  PP-92 
and  an  amendment  to  their  electricity 
export  authorization  contained  in 
Docket  No.  PP-48-A.  In  addition.  El 
Paso  prepared  an  environmental 
assessment  of  the  proposed  actions 
described  herein. 

In  Docket  No.  PP-92  El  Paso  proposes 
to  construct  a  new  2.34-mile  long,  115- 
kilovolt  (kV],  transmission  line 
extending  &om  its  existing  Diablo 
Substation  in  Sunland  Paric,  New 
Mexico,  southward  to  the  U.S.  border 
with  Mexico.  El  Paso  has  proposed  that 
the  first  1.56  miles  of  the  planned 
facility,  leading  from  the  Diablo 
Substation,  be  a  double  circuit,  single 
pole  configuration  that  will  parallel  an 
existing  345-kV  facility.  El  Paso  claims 
that  it  plans  to  add  the  second  circuit  to 
this  facility  at  a  later  date  to  supply 
electrical  needs  in  the  Santa  Teresa 
a.-ea.  The  remaining  .78  miles  will  be  a 
single  circuit  structure. 

In  its  application  El  Paso  described 
the  electricity  interconnection 
agreement  between  itself  and  Comision 
Federal  de  Electricidad  (CFE),  Mexico's 
national  electrical  utility.  CFE  is 
upgrading  its  system  in  the  Juarez  area 
from  69-kV  to  115-kV  operation.  CFE 
and  El  Paso  are  currently  hnked  by  two 
interconnections:  one  at  115-kV  and  one 
at  69-kV.  The  existing  115-kV 
transmission  interconnection  which 
extends  from  the  Ascarate  Substation 
was  converted  from  69-kV  operation 
pursuant  to  an  amendment  of 


Presidential  Permit  PP-48  issued  by  the 
DOE  on  December  13, 1990.  In  order  to 
be  compatible  with  the  CFE  system  and 
be  able  to  maintain  the  electrical 
interconnections.  El  Paao  is  proposing  to 
construct  this  new  llS-kV  facility  and, 
upon  it*  completion,  to  remove  its 
existing  eO-kV  interconnection 
extending  from  El  Paao's  Rio  Grande 
Substatioa  which  was  authorized  by 
PP-48. 

El  Paso  has  also  requested  that  the 
electricity  export  authorization 
contained  in  PP-48-A  be  amended  to 
provide  for  an  increase  in  the  rate  of 
transmission  from  150.000  kilowatts 
(KW)  to  200,000  KW. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  S9  385.211  or  385.214  of  the  rules  of 
practice  and  procedures  (18  CFR  385.211, 
385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  Intervene  or 
protests  also  should  be  filed  directly 
with:  Eduardo  Rodriguez,  Esquire, 
Secretary  and  General  Counsel  El  Paso 
Electric  Company,  Post  Office  Box  962, 
El  Paso,  Texas  79960. 

Pursuant  to  18  CFR  385.211.  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214.  Section 
385.214  requires  that  a  petition  to 
intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  ha»  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding:  or  that  the 
petitioner's  participation  is  in  the  public 
interest 

A  final  decision  will  be  made  on  the 
instant  applications  after  a 
determination  is  made  by  the  DOE  that 
the  proposed  actions  will  not  impair  the 
sufficiency  of  electric  supply  within  the 
United  States  or  impede  or  tend  to 
impede  the  coordination  in  the  public 
interest  of  facilities  subject  to  the 
jurisdiction  of  the  DOE. 

Before  a  Presidential  permit  or  export 
authorization  may  be  issued,  the 


environmental  impacts  of  the  proposed 
DOE  action  (i.e.,  granting  the 
Presidential  permit  and  export 
authorization,  with  any  conditions  and 
limitations,  or  denying  them]  must  be 
evaluated  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  NEPA  compiiance  process 
is  a  cooperabve,  nonadvertanal  process 
Involving  members  of  the  public  State 
governments  and  the  Federal 
Government.  The  process  affords  all 
persons  interested  in  or  potentially 
affected  by  the  envux>nmental 
consequences  of  a  proposed  action  sn 
opportunity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  envuonmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process  Should  a  public 
proceeding  be  necessary  in  order  to 
comply  with  NEPA.  notice  of  sach 
activities  and  informaticm  on  how  the 
public  can  participate  in  those  activities 
will  be  published  m  the  Federal 
Register,  local  newspapers  and  pobhc 
libraries  and/ or  reading  rooms  in  the 
vicinity  of  the  electric  transmission 
facilities. 

Copies  of  this  application  will  be 
made  available,  upon  request  for  public 
inspection  and  copying  at  the 
Department  of  Energy,  room  SFtJTO, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington,  DC  from  8 
a.m.  to  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  on  October  1. 
19S1. 

Aotbany ).  Come, 

Director.  Offict  of  Coot  ir  Bketridtf.  Office  of 
Fuels  Programs,  Fossil  Energy. 
[FR  Doc  91-24079  Filed  10-«-in:  &-45  am) 

BtLUNOCOOC  ««S0  01  M 


Federai  Energy  Regulatory 
Commission 

( Docket  Nos.  ERM-75-01S,  et  sL] 

Soiitt>em  CaHfomia  Edtoon  Co,  •!  aL; 
Eiectric  Rate,  Sntali  Power  Productfoft, 
and  Intertocldng  Directorate  FWngs 

October  1, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  California  Edison  Ca 

[Doclcet  Na  ER84-7S-013) 

Take  notice  that  on  August  23. 1991. 
Southern  California  Edison  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket 
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Edgar  Energy  Park  Project  site  in 
Weymouth. 

Notice  is  hereby  given  that  the 
Federal  Energy  Regulatory  Commission 
(FERC)  staff  will  prepare  an 
environmental  assessment  (EA)  on  the 
facilities  proposed  in  the  above  docket 
pertaining  to  the  Edgar  Energy  Park 
Lateral  Project. 


Comment  date:  October  11. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Brush  Cogeneration  Partners 

[Docket  No.  QF89-7-O011 

On  September  13. 1991.  Brush 
Cogeneration  Partners  (Applicant),  of 
303  East  Seventeenth  Street,  suite  1070. 
Denver,  Colorado  80203,  submitted  for 
filing  an  application  for  recertification  of 
a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  in  Brush.  Colorado. 
The  facility  was  scheduled  to  be 
constructed  in  two  phases.  Phase  I  was 
completed  and  commenced  operation  on 
October  31, 1990.  The  original 
certification  was  issued  on  May  8, 1989, 
(47  FERC  I  62.134  (1989)). 

The  instant  recertiBcation  is 
requested  due  to  the  following  changes 
made  in  Phase  II  of  the  facility:  (1)  The 
Applicant  is  changed  from  Colorado 
Power  Partners  to  Brush  Cogeneration 
Partners;  (2)  the  number  of  combustion 
turbine  generators  is  reduced  from  two 
to  one;  (3)  the  size  of  the  greenhouse  is 
reduced  from  24  acres  to  18  acres;  and 
(4)  CSW  Development-L  Inc.  and  Noah  I 
Power  GP.  Inc..  both  are  subsidiaries  of 
Central  and  South  West  Corporation,  a 
registered  holding  company  under  the 
Public  Utihty  Holding  Company  Act  of 
1935,  will  have  an  ownership  interest  in 
the  facility. 

Comment  date:  November  6, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  March  Point  Cogeneration  Co. 

[Docket  No.  QF91-221-000] 

On  September  10, 1991.  March  Point 
Cogeneration  Company  (Applicant),  of 
Post  Office  Box  622,  Anacortes. 
Washington  98221.  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Texaco 
Refining  and  Marketing  Inc.  Puget  Sound 
Refinery  near  Anacortes,  Washington, 
and  will  be  constructed  in  two  phases. 
In  Phase  I  the  facility  will  consist  of  two 
combustion  turbine  generators  and  two 
heat  recovery  boilers  (HRBs)  and  in 
Phase  n  it  will  consist  of  three 
combustion  turbine  generators,  one  HRB 
and- a  steam  turbine  generator.  Thermal 
energy  recovered  from  the  facility  will 


be  used  for  petroleum  refining  process 
which  includes  tank  heating,  line  tracing 
and  distillation  tower  heating.  The 
maximiun  net  electric  power  production 
capacity  of  the  faciUty  will  be  86  MW 
and  150  MW  for  Phases  I  and  II. 
respectively.  The  primary  energy  source 
will  be  natural  gas.  Installation  of  Phase 
I  began  in  August  1990. 

Comment  date:  November  6, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Conmiission,  825 
North  Capitol  Street,  NR,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell, 
Secretary. 

[FR  Doc.  91-24138  Filed  l(M-«;  8:45  am) 
BiUJNO  CODE  vrir-oi-n 


[Docket  No.  CP91-952-000] 

Algonquin  Gas  Transmission  Co; 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Edgar  Energy  Park 
Lateral  Project  and  Request  for 
Comments  on  its  Scope 

October  4. 1991. 

Introduction 

Algonquin  Gas  Transmission 
Company  (Algonquin)  has  filed  an 
appUcation  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity  to 
provide  up  to  65,500  MMBtu  per  day  to 
the  plaimed  Edgar  Energy  Park  Project 
at  Boston  Edison  Company's  (Boston 
Edison)  Edgar  Station  Site  in 
Weymouth,  Massachusetts.  In  order  to 
provide  such  service,  Algonquin 
proposes  to  construct  and  operate  10.7 
miles  of  24-inch-diameter  pipeline 
through  the  towns  of  Avon.  Stoughton, 
Randolph,  Braintree  and  Weymouth, 
Massachusetts,  and  construct  and 
operate  a  meter  station  on  the  planned 


Proposed  Facilities 

The  proposed  route  would  begin  at 
appro^dmately  milepost  (MP) —  3.0  on 
the  existing  Algonquin  I2L-16-inch- 
lateral  pipeline,  which  is  located 
approximately  100  feet  east  of  Route  24 
at  the  intersection  of  the  existing 
pipeline  and  an  old  railroad  grade  in 
Avon.  From  MPs  0.0  to  4.4  the  proposed 
pipeline  would  be  constructed  within  an 
abandoned  railroad  easement  with  the 
exception  of  MPs  1.5  to  1.7  where  the 
pipeline  would  be  constructed  within 
Bittersweet  Lane  and  Highland  Glen 
Drive  in  the  town  of  Randolph.  The 
pipeline  would  be  constructed  within 
new  right-of-way  between  MPs  4.4  and 
5.1  and  MPs  5.6  and  5.8.  From  MPS  5.1  to 
5.6  the  proposed  pipeline  would  be 
constructed  within  Devon  Woods  Road. 
Between  MPs  4.4  and  5.5  the  proposed 
pipeline  would  across  a  state  area  of 
critical  environmental  concern  (ACEC). 
the  Braintree  Town  Forest,  and  through 
areas  which  contain  state-listed  rare 
wetlands  wildlife.  At  MP  5.8  the  route 
would  parallel  Boston  Edison's  electric 
transmission  line  right-of-way  to  the 
Weymouth  Fore  River  at  MP  10.0 
Between  MPs  8.0  and  9.0  in  the  town  of 
Weymouth,  the  proposed  pipeline  would 
potentially  cross  a  former  town  landfill 
and  a  Massachusetts  Department  of 
Environmental  Protection  hazardous 
waste  site.  At  MP  10.0  the  proposed 
route  crosses  the  Weymouth  Fore  River. 
At  the  terminus  (MP  10.7)  of  the  pipeline 
Algonquin  proposes  to  construct  a  meter 
station  on  the  plarmed  Edgar  Park 
Project  site. 

Algonquin  has  also  evaluated  an 
alternative  for  a  portion  of  the  proposed 
route.  The  alternate  route  would  be 
approximately  4.5  miles  long  through  the 
towns  of  Avon,  Randolph,  Holbrook, 
and  Braintree.  The  alternate  route  would 
start  at  MP  0.5  along  the  proposed 
pipeline  route  in  Avon  and  parallel  an 
existing  Boston  Edison  electric 
transmission  line  right-of-way  until  it 
rejoined  the  proposed  route  at  MP  5.6.  In 
the  town  of  Braintree  the  alternate  route 
would  cross  conservation  land,  areas 
which  contain  state-listed  rare  wetlands 
wildlife,  and  an  ACEC. 

The  proposed  and  alternate  pipeline 
facilities  and  meter  stations,  as  well  as 
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environmentally  sensitive  areas,  are 
shown  in  Figure  1.* 

Construction  Procedures 

Construction  of  the  pipeline  would 
follow  standard  pipeline  construction 
methods  such  as  right-of-way  clearing 
and  grading,  trenching,  pipe  stringing, 
bending,  welding,  joint  coaling,  and 
lowering  in;  backfilling  of  the  trench; 
and  cleanup  and  restoration.  Algonquin 
proposes  to  implement  erosion  control 
and  revegetation  measures  and  to  utilize 
special  construction  techniques  for 
wetland  and  water  crossings.  Algonquin 
proposes  to  use  directional  drilling  to 
cross  the  Weymouth  Fore  River.  Major 
road  crossings  would  be  bored.  These 
construction  procedures  and  mitigation 
plans  will  be  discussed  further  in  the 
EA. 

Generally,  construction  of  the  pipeline 
would  require  a  construction  right-of- 
way  ranging  in  width  from  66  to  75  feet. 
Directional  drilling  of  the  Weymouth 
Fore  River  would  require  one  200  by  400 
foot  temporary  staging  area  on  each  side 
of  the  river.  New  permanent  right-of- 
way  would  range  from  0  to  50  feet  wide. 
The  meter  station  would  be  constructed 
at  the  previously  developed  Edgar 
Station  site  and,  therefore,  would  not 
require  the  disturbance  of  any 
additional  land. 

In  order  to  minimize  construction 
impacts,  Algonquin  states  that  the 
proposed  pipeline  would  be,  to  the 
extent  practicable,  constructed  on  or 
adjacent  to  existing  rights-of-way. 
Approximately  4.0  miles  would  be 
constructed  within  an  existing 
abandoned  railroad  right-of-way  in  the 
towns  of  Avon,  Stoughton,  Randolph, 
and  Braintree.  Approximately  4.8  miles 
would  be  constructed  adjacent  to  Boston 
Edison's  electric  transmission  line  right- 
of-way.  Where  feasible,  Algonquin 
proposes  to  construct  within  Boston 
Edison's  right-of-way. 

New  pipeline  segments  would  be 
hydrostatically  tested  prior  to  being 
placed  in  service  according  to 
Algonquin  and  U.S.  Department  of 
Transportation  minimum  safety 
standards  and  specifications.  No 
chemicals  would  be  used  during  testing. 
Algonquin  would  obtain  appropriate 
Federal  and  state  discharge  permits 
prior  to  testing. 


'  The  figure  referred  to  In  thii  notice  it  not  being 
printed  in  the  Federal  Ragietar,  but  has  been 
included  in  the  mailing  to  all  thoie  receiving  thii 
notice.  Copies  are  also  available  from  the 
Commission's  Public  Reference  Branch.  Room  3104, 
941  North  Capitol  Street.  NE.,  Washington.  DC  20426 
or  call  (202)  20B-1371. 


Current  Environmental  Issues 

The  EA  will  address  the 
environmental  concerns  identified  by 
the  FERC  staff,  interveners,  and 
concerned  resource  agencies  and 
individuals.  The  following  issues  have 
been  identified  for  consideration  in  the 
EA: 

Biological  Resources — Impact  of  the 
project  on  threatened  or  endangered 
species,  including  an  area  of  state- 
listed  rare  wetlands  wildlife. 

— Impact  on  wetlands  and  fisheries. 

— Habitat  alteration. 
Cultrual  Resources — Effect  of  the  project 
on  properties  listed  on  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places. 
Land  Use — Impact  on  residences,  state 
area  of  critical  environmental 
concern,  conservation  lands,  and 
the  Braintree  Town  Forest. 

— The  extent  of  utilization  of  existing 
electrical  transmission  line  and 
roadway  rights-of  way  for  pipeline 
construction  and  operation. 

— Impact  on  crossing  know  and 
potential  hazardous  waste  sites. 
Water  Resources — Impact  of  wetland, 
stream  and  river  crossings, 
including  Weymouth  Fore  River  and 
Cochato  River. 

— Effect  of  construction  on  potable 
water  supplies. 

— Impact  of  Cochato  River  crossing  on 
surface  and  groundwater  quality 
due  to  the  potential  for 
resuspension  of  contaminated  river 
sediment. 
Soils  and  Vegetation — Erosion  control 
and  right-of-way  revegetation. 

— Potential  for  excavating 
contaminated  soils  when  crossing 
hazardous  waste  sites. 
Alternatives — Alternate  routes  to 
minimize  or  eliminate  the  crossing 
of  the  Braintree  Town  Forest  and 
other  environmentally  sensitive 
areas. 

Comment  Procedures 

A  copy  of  this  notice  and  request  for 
comments  on  environmental  issues  has 
been  sent  to  Federal,  state  and  local 
environmental  agencies,  parties  to  this 
proceeding,  and  the  public.  Comments 
on  the  scope  of  the  EA  should  be  filed  as 
soon  as  possible  but  no  later  than 
November  4, 1991.  All  written  comments 
must  reference  Docket  No.  CP91-952- 
000  and  be  addressed  to;  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

A  copy  of  the  comments  should  also 
be  sent  to:  Ms.  Laura  Turner, 
Environmental  Project  Manager,  Federal 
Energy  Regulatory  Commission,  room 


7312,  825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Comments  recommending  that  the 
FERC  staff  address  specific 
environmental  issues  should  be 
supported  with  a  detailed  explanation  of 
the  need  to  consider  such  issues. 

The  EA  will  be  based  on  the  FERC 
staff's  independent  analysis  of  the 
proposal  and,  together  vdth  the 
comments  received,  will  constitute  part 
of  the  record  to  be  considered  by  the 
Commission  in  this  proceeding.  The  EA 
may  be  offered  as  evidentiary  material 
if  an  evidentiary  hearing  is  held  in  thia 
proceeding.  In  the  event  that  an 
evidentiary  hearing  is  held,  anyone  not 
previously  a  party  to  this  proceeding 
and  wishing  to  present  evidence  on 
environmental  or  other  matters  must 
first  file  with  the  Commission  a  motion 
to  intervene,  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385.214). 

Organizations  and  individuals 
receiving  this  "Notice  of  Intent  to 
Prepare  an  Environmental  Assessment" 
have  been  selected  to  ensure  public 
awareness  of  the  Edgar  Energy  Park 
Lateral  Project  and  public  involvement 
in  the  review  process  under  the  National 
Environmental  Policy  Act.  The  EA  will 
be  sent  automatically  to  addresses  on 
the  Federal  Energy  Regulatory 
Commission's  official  service  Ust  for  this 
project,  and  to  the  appropriate  Federal 
and  state  agencies.  However,  to  reduce 
printing  and  mailing  costs  and  related 
logistical  problems,  the  EA  will  only  be 
distributed  to  those  other  organizations, 
local  agencies,  and  individuals  who 
return  the  attached  sheet,  preferably 
within  46  days  of  this  notice. 

Additional  information  about  the 
proposal,  including  detailed  route  maps 
for  specific  locations,  is  available  from 
Ms.  Laura  Turner,  telephone  (202)  208- 
0916. 

Lois  D.  CashcU. 
Secretary. 

Attachment — InfonnatioD  RequMt 

I  wish  to  receive  subsequent  published 
information  regarding  the  environmental 
.analysis  being  conducted  for  the  Edgar 
Energy  Park  Lateral  Project. 

Name/Agency 

Address 


Qty  State  Zip  Code 

[PR  Doc.  91-24025  Filed  10-4-01;  8:45  am] 
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Soutti  Carolina  Etectrlc  and  Gas  Co^  et 
at;  Application  Filed  Witt)  the 
Commission 

October  1. 1991. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Application  to 
Amend  Exhibit  R  (recreation  plan)  of  the 
Project  License. 

b.  Project  No:  1894-193. 

c.  Date  Filed:  September  4. 1991. 

d.  Applicant:  South  Carolina  Electric 
and  Gas  Company. 

e.  Name  of  Project  Parr  Shoals 
Project. 

f.  Location:  Fairfield  County,  South 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-e25(r). 

h.  Applicant  Contact:  Randolph  R. 
Mahan,  Esquire,  South  Carolina  Electric 
and  Gas  Company,  Legal  Department. 
Room  106,  Columbia,  SC  29218.  (803) 
74&-353a 

i.  FEEC  Contact:  Dan  Hayes.  (202) 
219-2660. 

j.  Comment  Date:  November  15. 1991. 

k.  Description  of  Project-  South 
Carolina  Electric  and  Gas  Company  has 
filed  an  application  to  amend  exhibit  R 
of  its  license  to  include  the  Company's 
land  use  management  plan,  titled 
"Project  1894  Land  Use  and  Shoreline 
Management  Plan"  (plan).  The  plan  will 
restrict  development  of  the  project 
shoreline  at  both  the  Parr  and 
Monticello  Reservoirs  to  unpaved 
footpaths  to  the  water's  edge.  The  plan 
contains  restrictions  on  clearing  or 
cutting  vegetation  on  project  lands,  and 
construction  of  boat  docks  or  other 
appurtenances.  The  licensee  states  that 
implementation  of  the  plan  will  protect 
the  environmental  resources  of  the 
project 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.2ia  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS." 
"RECOMMENDATIONS  FOR  TERMS  AND 
CONDITIONS,"  "NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION,"  "COMPETINQ 
APPUCAT10NS,"   "PROTESr'  or  "MOTION 
TO  INTERVENE,"  as  applicable,  and  the 
project  number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  these  documents  must 
be  filed  by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to:  the 
Director,  Division  of  Project  Compliance 
and  Administration,  Office  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission,  Room  1165UCP, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — ^The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  apphcation  directly 
from  the  applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  the 
Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 
Lois  D.  CuheO, 
Secretary. 
[FR  Doc  91-24024  Filed  10-4-91;  &-45  am] 

WUJMO  COOC  6717-01-11 


[Dodcet  No.  JD91-09924T  T*xa»-1 1 
Addition  6] 

State  Of  Texas;  Determination 
Designating  Tight  Formation 

September  30, 1991. 

Take  notice  that  on  September  18. 
1991,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
9  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Wilcox  (Sand  5) 
Formation,  the  Sand  5  member  of  the 
Wilcox  Formation  in  McMullen  County. 
Texas,  qualifies  as  a  tight  formation 
under  section  107(b]  of  the  Natiual  Gas 
Policy  Act  of  1978  (NGPA)  The  subject 
reservoir  is  designated  either  the  West 
Rhode  Ranch  (Sand  5)  Field,  the 
Southwest  Rhode  Ranch  (FB-B)  Field,  or 
the  Rhode  (10.600  WUcox)  Field  by 
Texas  within  the  area  oi  application. 


The  designated  geographical  area 
covers  approximately  2.542  acres  and  is 
delineated  by  faults  to  the  east,  south 
and  west,  and  by  the  southern  border  of 
the  F.  Tiblier  Survey,  A-834  (Section  28). 
the  LE.M.  Spalding  Survey.  A-908 
(Section  26),  the  M.F.  Lowe  Survey,  A- 
888  (SecUon  22).  and  the  H  &  GN  RR  Co. 
Survey.  A-239  (Section  21)  to  the  north. 
The  designated  area  consists  of  portions 
of  the  following  sections  of  land; 


Survey  name 

Abstract 

Section 

Seolea  Morris . 

G.  Frasc*!.- . 

LEM  Soaldina 

A-437 
A-B71 
A-909 
A-449 
A-910 
A-913 

17 
82 
84 

S.K.  AKyte _ 

LE.M.  SpaWing —  ._.. 
A.  Spalding 

81 
86 
78 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Wilcox  (Sand 
5)  Formation  meets  the  requirements  of 
the  Commission's  regulations  set  forth  in 
18  CFR  Part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  91-24026  Filed  10-4-91;  &45  am] 

BUXMO  CODE  •717-01-M 


[Dodcet  No.  TQ92-1-63-000] 

Camegie  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

September  30, 1991. 

Take  notice  that  on  September  26. 
1991.  Carnegie  Natural  Gas  Company 
("Camegie")  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Twenty-First  Reviaed  Sheet  No.  8 
Twenty-First  Revised  Sheet  No.  9 

Camegie  states  that  pursuant  to 
S  154.308  of  the  Commission's 
regulations  and  the  Commission's  Order 
Nos.  483  and  483-A,  it  is  proposing  an 
Out-of-Cycle  PGA  to  reflect  significant 
rate  changes  in  the  cost  of  spot  gas 
supplies  available  on  and  after  October 
1. 1991.  The  revised  rates  are  proposed 
to  become  effective  October  1. 1991.  and 
reflect  a  $0.0650  per  Dth  increase  in  the 
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commodity  component  of  Carnegie's 
sales  rates  under  Rate  Schedules  LVWS, 
LVIS,  and  CDS,  as  compared  to 
Carnegie's  last  fully-supported  PGA 
filing  in  Docket  Nos.  TA91-1-63-001.  et 
al. 

Carnegie  states  that  copies  of  its  filing 
wpre  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.214,  385.211 
(1991).  All  such  protests  should  be  filed 
on  or  before  October  7, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make' 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Linwood  A.  Watson,  )r., 
Acting  Socretary. 
[FR  Doa  91-24023  Filed  10-4-91;  8:45  am] 

BILUNO  CODE  (717-01-11 


[Docket  No.  TO92-1-2-001  and 
TM92-1>2-000] 

East  Tennessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  30. 1991. 

Take  notice  that  East  Tennessee 
Natural  Gas  Company  (East  Tennessee) 
on  September  25, 1991,  tendered  for 
filing  First  Revised  First  Revised  Sheet 
Nos.  6  and  No.  7  to  Original  Volume  No. 
1 A  of  its  FERC  Gas  Tariff  to  be  effective 
October  1, 1991.  East  Tennessee  states 
that  it  inadvertently  failed  to  submit 
these  sheets  with  its  filing  made  on 
August  30, 1991  in  the  above-referenced 
dockets. 

East  Tennessee  states  that  the 
purpose  of  the  filing  is  to  reflect  the  new 
Annual  Charge  Adjustment  (ACA)  that 
is  shown  on  the  tendered  sheets. 

East  Tennessee  certifies  that  copies  of 
the  cover  letter  to  the  filing  have  been 
mailed  to  all  affected  customers  and 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 


on  or  before  October  7, 1991.  Protests 

will  be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watton,  ]t^ 

Acting  Secretary. 

(FR  Doc.  91-24019  Filed  10-4-91;  8:45  am] 

MLUNO  COOC  4717-01-11 

[Docket  No.  ES91-4&-001] 


Et  Paso  Electric  Co., 
Application 


Amended 


September  30, 1991. 

Take  notice  that  on  September  27, 
1991,  El  Paso  Electric  Company 
(Company)  filed  an  amendment  to  its 
application  in  Docket  No.  ES91-45-000 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  section  204  of 
the  Federal  Power  Act.  By  this  amended 
application.  El  Paso  is  seeking  authority 
to  issue,  incur  and  secure  up  to  but  not 
to  exceed  $250  million  aggregate 
principal  amount  of  debt  obligations 
outstanding  at  any  one  time  and  from 
time  to  time,  none  of  which  will  be 
issued  after  December  31, 1993.  The 
borrowings  would  include  (A) 
borrowings  under  the  Company's  $150 
million  secured  revolving  credit  facility 
proposed  to  be  extended  to  December 
31, 1993,  (B)  up  to  $100  miUion  of 
borrowings  under  a  proposed  secured 
bridge  financing  facility  to  mature 
December  31, 1992,  and  (C)  other 
secured  and  unsecured  promissory 
notes,  commercial  paper  and  obligations 
with  maturities  not  in  excess  of  one 
year.  It  is  proposed  that  the  bridge 
financing  facility  include  collateral  for 
obligations  under  the  that  facility  and 
for  designated  obligations  to  existing 
creditors  of  the  Company  who  elect  to 
participate  in  the  bridge  facility.  The 
collateral  would  consist  of  a  pledge  of 
accounts  receivable  of  the  Company, 
first,  second  and  third  mortgage  bonds 
of  the  Company,  and  a  pledge  of  all 
■other  unencumbered  personal  property 
of  the  Company  excepted  from  the 
coverage  of  the  Company's  first  and 
second  mortgage  Indentures. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  of 
211  and  214  of  the  Conunission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  all  such  motions  or 
protests  should  be  filed  on  or  before 


October  11, 1991.  Protests  will  be 

considered  by  the  Commission  in 

determining  ^e  appropriate  action  to  be 

taken,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

linwood  A.  WatMn,  Jr.. 

Acting  Secretary. 

(FR  Doc.  91-24021  Filed  10-4-«l;  8:45  am] 

mjJNQ  coot  t717-OV« 


[Docket  No.  ES91-46-001] 


El  Paso  Electric  Co.^ 
Application 


Amended 


September  30. 1991. 

Take  notice  that  on  September  27, 
1991.  El  Paso  Electric  Company 
(Company)  filed  an  amendjnent  to  its 
application  in  Docket  No.  ES91-46-000 
with  the  Federal  Energy  Regidatory 
Commission  pursuant  to  Section  204  of 
the  Federal  Power  Act.  By  this  amended 
application.  El  Paso  is  seeking  authority: 

(a)  To  issue  up  to  $425  million 
aggregate  principal  amount  of  fourth 
mortgage  bonds  and  fifih  mortgage 
bonds  on  the  Company's  utility  property 
as  collateral  obligations  to  seciire 
presently  unsecured  indebtedness  and 
other  obligations. 

(b)  To  grant  to  the  bank  which  issued 
for  the  account  of  the  Company  the  $89.3 
million  letter  of  credit  supporting  the 
Company's  financing  of  $83.5  million  of 
pollution  control  bonds  (the  "Pollution 
Control  Bonds")  an  option  to  purchase 
the  Pollution  Control  Bonds  upon  the 
occurrence  of: 

(i)  A  failed  remarketing  of  the 
Pollution  Control  Bonds,  or 

(ii)  An  optional  or  mandatory 
redemption  of  the  Pollution  Control 
Bonds,  or 

(iii)  An  event  of  default  and 
acceleration  of  the  Pollution  Control 
Bonds. 

(c)  To  grant  a  subordinate  security 
interest  in  the  proposed  fourth  and  fifth 
mortgage  bonds  to  the  beneficiaries  of 
letters  of  credit  issued  in  connection 
with  the  Company's  Palo  Verde  Nuclear 
Generating  Station  sales/leasebacks,  to 
secure  the  Company's  reimbursement 
obligations  under  such  letters  of  credit. 

(d)  To  extend  the  maturity  of  the 
Company's: 

(i)  $25  million  unsecured  promissory 
note  payable  to  Bank  of  America  from 
its  present  maturity  of  January  3. 1992.  to 
December  31, 1993,  and  to  maintain  such 
borrowing,  as  so  extended,  on  the  terms 
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and  conditions  described  in  the 
Company's  application. 

(ii)  $9.8  million  promissory  note 
payable  to  Rio  Grande  Resources  Trust 
(RGRT)  from  its  present  maturity  of 
December  31, 1991.  to  December  31. 
1993.  and  to  maintain  such  borrowing, 
as  so  extended,  on  the  terms  and 
conditions  described  in  the  Company's 
application. 

(iii)  Fuel  oil  financing  indebtedness, 
through  an  independent  trust,  and  the 
Company's  assumption  of  liability  for 
such  indebtedness,  not  to  exceed  $10 
million,  from  its  present  maturity  of 
November  30, 1991.  to  December  31, 
1993,  and  to  maintain  such  borrowing, 
as  so  extended,  on  the  terms  and 
conditions  described  in  the  Company's 
application. 

(iv)  Nuclear  fuel  financing  facility  to 
RGRT.  the  independent  trust  which 
acquires  and  finances  nuclear  fuel  for 
the  Company  for  use  at  Palo  Verde 
Nuclear  Generating  Station,  from  its 
present  maturity  of  January  8. 1993,  to 
December  31. 1993.  and  maintain  such 
facility,  as  so  extended,  on  the  terms 
and  conditions  described  in  the 
Company's  application. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  |r.. 
Acting  Secretary. 
[FR  Doc.  91-24022  Filed  10-4-91;  8:45  am] 

BILUNQ  COOC  CMT-OI-M 


I  Docket  No.  RP89-37-018] 

High  Island  Offshore  System;  Report 
of  Refunds 

SeptcmtjerM,  1991. 

Take  notice  that  on  September  12. 
1991,  High  Island  Offshore  System 
(HIOS)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Refund  Report  in 
compliance  with  provisions  of  the 
Commission's  August  13, 1991  Letter 


Order  issued  in  Docket  No.  RP89-37- 
017.  HIOS  states  that  the  report 
summarizes  interest  amounts  paid  by 
HIOS  to  its  shippers.  The  interest  relates 
to  a  refund  amount  HIOS  received  from 
ANR  Pipeline  Company  and  flowed 
through  to  its  shippers. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NK. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  7. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon.  |r.. 
Acting  Secretary. 
[FR  Doc.  91-24020  Filed  10-4-«l;  8:45  am) 

BILUMQ  COOC  •717-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30000/29B;  3945-5] 

Inorganic  Arsenlcals;  Preliminary 
Determination  to  Cancel  Registration 
of  Pesticides  Containing  Inorganic 
Arsenlcals  Registered  for  Non-wood 
Preservative  Use:  Availability  of 
Technical  Support  Document;  Notice 
of  Intent  to  Cancel 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Preliminary 
Determination  to  Cancel. 

summary:  This  Notice  sets  forth  EPA's 
preliminary  determination  regarding  the 
continued  registration  of  pesticides 
containing  inorganic  arsenicals.  This 
Notice  announces  EPA's  prehminary 
determination  to  cancel,  pursuant  to 
section  8(b)  of  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA), 
the  registration  of  products  containing 
arsenic  acid  as  a  desiccant  on  cotton. 
This  proposal  is  based  on  uiu^asonable 
cancer  risks  posed  to  workers  who  are 
exposed  to  arsenic  which  is  classified 
as  a  known  human  (Group  A] 
carcinogen,  through  handling  arsenic 
acid  and  arsenic-treated  cotton  plant 
parts.  EPA  has  concluded  that  there  are 
no  practical  protective  measures  to 
adequately  mitigate  exposures.  In 
addition,  this  Notice  announces  the 
availabiUty  of  the  Inorganic  Arsenicals 
Technical  Support  Document  and  the 


draft  Notice  of  Intent  to  Cancel.  The 
Technical  Support  Document  and 
accompanying  scientific  reviews 
constitute  the  technical  documents  in 
support  of  this  action.  In  addition  to 
proposing  cancellation  of  arsenic  acid 
use  on  cotton,  this  Notice  also  proposes 
to  conclude  the  Special  Review  of  all 
other  non-wood  preservative  pesticide 
products  containing  inorganic . 
arsenicals:  arsenic  acid  for  use  on  okra 
for  seed,  sodium  arsenite.  lead  arsenate 
and  calcium  arsenate.  The  registrations 
of  the  above-mentioned  pesticides 
containing  the  inorganic  arsenical 
compounds  have  been  canceled 
voluntarily  by  the  respective  registrants 
since  1988.  All  other  non-wood 
preservative  pesticidal  products 
containing  inorganic  arsenicals  were 
canceled  in  198a  The  wood  preservative 
uses  were  retained  with  strict  risk 
reduction  measures  In  action  occurring 
in  1984. 

DATES:  Written  comments  and  other 
relevant  information  on  the  preliminary 
determination,  including  the  existing 
stocks  provision,  should  be  received  by 
EPA  on  or  before  December  6, 1991. 

ADDRESSES:  Submit  three  copies  of 
written  comments,  bearing  the  document 
control  number  "OPP-30000/29B"  by 
mail  to  Information  Services  Section, 
Program  Management  and  Support 
Division  (H7502C),  Office  of  Pesticides 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington.  DC 
20460.  In  person,  bring  comments  to: 
Room  1128.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  to  the  public  except  in 
accordance  with  the  procedures  set 
forth  in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI  must 
be  submitted  for  inclusion  in  the  public 
docket.  Information  not  marked  CBI  may 
be  disclosed  to  the  public  by  the  EPA 
without  prior  notice  to  the  submitter. 
The  inorganic  arsenicals  pubUc  docket, 
which  contains  all  the  non-CBI  written 
comments  and  the  corresponding  index, 
in  addition  to  supporting  information 
cited  in  this  Notice,  will  be  available  for 
public  inspection  and  photocopying  in 
Room  1128  at  the  Virginia  address  given 
above,  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  except  for  legal 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT 

Lisa  Engstrom.  Special  Review  Branch 
(H7508W).  Office  of  Pesticide  Programs. 


Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Room 
2N6.  Westfield  Building.  2800  Jefferson 
Davis  Highway,  Arlington  VA  (703)  306- 
6031. 

Copies  of  the  Inorganic  Arsenicals 
Technical  Support  Document  and  Draft 
Notice  of  Intent  to  Cancel  are  available 
from  the  contact  person  at  the  address 
given  above. 
SUPPLEMCMTARV  INFORMATION: 

L  Introduction 

This  Notice  is  organized  into  eight 
Units.  Unit  I  is  the  introduction  and 
provides  infonnation  on  the  regulatory 
background  of  the  inorganic  arsenicals, 
information  related  to  the  inorganic 
arsenicals  and  information  on  the  legal 
background  for  this  action.  Unit  II 
summarizes  the  risk  assessment,  the 
benefits  assessment  and  the  risk/benefit 
analysis.  Unit  m  provides  conclusions 
and  the  proposed  regulatory  actions. 
Unit  IV  discusses  existing  stocks  of 
arsenic  acid.  Procedures  related  to  the 
referral  to  the  U.S.  Department  of 
Agriculture  and  the  Scientific  Advisory 
Panel  are  described  in  Unit  V.  Unit  VI 
provides  a  list  of  references.  This  Notice 
concludes  with  Units  VII  and  VIII, 
simimarizing  the  opportunity  for  public 
comment  and  the  availability  of  ihe 
public  docket,  respectively. 

A  Regulatory  History  of  Inorganic 
Anenicala 

This  Notice  focuses  on  arsenic  add, 
the  last  remaining  inorganic  arsenical 
registered  for  non-wood  preservative 
use.  Arsenic  acid  is  used  as  a  desiccant 
on  cotton  in  areas  of  Texas  and 
Oklahoma.  Use  in  these  states  is  divided 
into  two  areas  based  on  usage  patterns: 
the  Coastal  Bend  and  Blacklands.  and 
the  High  and  Rolling  Plains.  EPA  issued 
a  Notice  of  Rebuttable  Presumption 
Against  Registration  (hereafter  referred 
to  as  Special  Review)  for  the  wood 
preservative  and  non-wood  preservative 
uses  of  inorganic  arsenicals  in  the 
Federal  Register  of  October  18, 1978  (43 
FR  48287).  That  Notice  was  based  on  a 
determination  that  use  of  the  inorganic 
arsenicals  met  or  exceeded  the  risk 
criteria  for  carcinogenicity, 
teratogenicity  and  mutagenicity  under 
40  CFR  162.11  (these  criteria  are  now 
found  at  40  CFR  154.7). 

For  the  wood  preservative  uses  of 
inorganic  arsenicals,  EPA  issued  a 
Preliminary  Determination  (PD  2/3)  on 
February  19, 1981  (46  FR  13020)  which 
proposed  changes  to  the  terms  and 
conditions  of  registration.  That  proposal 
was  based  on  a  detailed  assessment  of 
the  risks  end  benefits  of  continued 
registration  of  the  wood  preservative 


use  of  inorganic  arsenicals.  The  Final 
Determination,  which  required  certain 
modifications  to  the  terms  of  the 
conditions  of  registration,  was  published 
in  the  Federal  Register  of  July  13, 1984 
(49  FR  26666).  EPA  received  requests  for 
hearings  from  registrants  contesting  the 
requirements  of  that  Notice.  After 
considering  alternative  mechanisms 
suggested  by  registrants  for 
accomplishing  the  goals  of  the  July  13, 
1984  Notice,  EPA  issued  an  amended 
Notice  of  Intent  to  Cancel,  which  was 
published  in  the  Federal  Register  of 
January  10, 1986  (51  FR  1334).  That 
Notice  resolved  issues  relating  to  the 
wood  preservative  uses  of  the  inorganic 
arsenicals  with  minor  modifications  to 
the  requirements  of  the  July  13, 1984 
Notice.  All  registrants  have  either 
modified  their  registrations  in 
accordance  with  the  requirements  of  the 
Amended  Notice  or  the  registrations 
were  canceled  pursuant  to  section  6  of 
FIFRA. 

For  the  non-wood  preservative  uses  of 
inorganic  arsenicals,  EPA  issued  a 
Preliminary  Determination  in  the 
Federal  Register  of  Janueiry  2, 1987  (52 
FR  132).  EPA  proposed  to  cancel  the 
registrations  of  virtually  all  of  the  non- 
wood  preservative  uses  of  inorganic 
arsenicals  based  on  acute  toxicity, 
which  was  added  as  a  risk  concern 
subsequent  to  the  initiation  of  the 
Special  Review,  to  the  general  public 
because  of  a  large  number  of  accidental 
exposures,  and  carcinogenicity  risk  to 
workers  handling  pesticides  containing 
inorganic  arsenicais.  Consideration  of 
four  inorganic  arsenicals  -  arsenic  acid 
on  cotton  and  okra,  sodium  arsenite  on 
grapes,  calcium  arsenate  on  turf,  and 
lead  arsenate  on  citrus  -  was  deferred 
since  these  uses  did  not  pose  acute  risks 
and  since  potential  risk  related  to 
dermal  and  dietary  exposure  was  to  be 
reviewed  further.  EPA's  Final 
Determination  to  Cancel  products 
containing  inorganic  arsenicals  for  all 
but  the  deferred  uses  was  published  in 
the  Federal  Register  on  June  30, 1988  (53 
FR  24787).  After  reviewing  the 
comments  and  data  submitted,  only  two 
registrations  were  proposed  for 
retention:  the  insecticidal  use  of  arsenic 
trioxide  in  a  sealed  metal  container  and 
the  solid  formulation  of  arsenic  trioxide 
used  to  control  moles  and  gophers.  EPA 
noted  that  these  two  formulations  were 
packaged  in  a  manner  that  reduced 
chances  of  exposure  such  that  the 
benefits  of  continued  use  outweighed 
risks.  Hearings  were  requested  by 
several  registrants  regarding  uses  to  be 
canceled  by  the  action.  An 
Administrative  Law  Judge  determined 
that  the  registrations  should  be  canceled 


and  in  July  1989,  that  determination  was 
upheld  by  the  Administrator  on  appeal. 

The  registrants  of  lead  arsenate  for 
use  as  a  growth  regulator  on  citrus 
requested  voluntary  cancellation  in 
1987.  The  tolerances  for  lead  arsenate 
were  revoked  on  April  3, 1991  (56  FR 
13593). 

The  registrations  of  calcium  arsenate 
on  turf  were  voluntarily  canceled  in 
1989.  The  registrants  of  these  products 
were  allowed  to  sell  existing  stocks  until 
February  1991.  All  others  may  distribute 
and  sell  calcium  arsenate  stocks  until 
December  1991. 

The  registrant  of  the  two  remaining 
products  containing  sodium  arsenite. 
which  was  used  as  a  fungicide  on 
grapes,  requested  voluntary  cancellation 
November  13, 1990.  A  Notice 
announcing  the  receipt  of  the  request 
was  published  June  19, 1991  (56  FR 
28154).  That  Notice  provided  a  90-day 
comment  period  for  either  withdrawal  of 
the  voluntary  cancellation  request  or 
transfer  of  the  registration  to  another 
party. 

The  registrant  of  the  24(c)  registration 
of  arsenic  acid  as  a  desiccant  on  okra 
requested  voluntary  cancellation  of  the 
registration  from  the  state  in  1989.  The 
state  allowed  use  of  existing  stocks  until 
November  1990. 

Other  statutes  also  provide  to  the  EPA 
the  authority  to  regulate  inorganic 
arsenic.  Inorganic  arsenic  was  listed  as 
a  hazardous  air  pollutant  uiider  section 
112  of  the  Clean  Air  Act  (as  amended  in 
1977)  and,  as  a  consequence  of  that 
listing,  the  emissions  from  the  cotton  gin 
source  category  were  a  candidate  for 
regulation.  The  intent  of  the  regulation 
would  be  to  protect  only  the  public 
living  near  the  cotton  gin  handling  the 
arsenic-desiccated  cotton;  however,  the 
EPA  aimounced  that  emissions  would 
not  be  regulated.  In  1986.  however,  the 
EPA  announced  that  it  would  not 
regulate  this  source  category  under  the 
policies  in  place  at  that  time  (51  FR 
27956).  Presently,  EPA  is  reviewing  this 
decision  under  the  Clean  Air  Act 
Amendments  of  1990.  (Cancellation  of 
the  arsenic  acid  as  a  cotton  plant 
desiccant  would,  however,  eliminate  the 
source  of  the  arsenic  in  the  emissions 
and  further  regulation  under  the  Clean 
Air  Act  would  not  be  required.)  OSHA 
has  established  a  permissible  exposure 
limit  of  10  fi/m^  for  arsenic,  however 
exposures  resulting  from  the  pesticidal 
use  of  inorganic  arsenic,  including 
cotton  gins,  are  exempt  from  this 
standard.  In  setting  this  standard. 
OSHA  concluded  that  the  level  set  was 
the  lowest  feasible  level;  however,  a 
significant  risk  remained  to  employees 
at  that  level  (48  FR  1864).  Thus,  only  the 
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use  of  arsenic  acid  on  cotton  is  subject 
to  a  risk-beneflt  analysis  in  this  notice. 

B.  Legal  Basis 

A  pesticide  product  may  be  sold  or 
distributed  in  the  United  States  only  if  it 
is  registered  or  exempt  from  registration 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  {7  U.S.C.  136  et  seq.).  FIFRA 
covers  not  only  pesticides,  but  also 
plant  growth  regulators,  defoliants  and 
desiccants  (FIFRA  section  2(a)}.  Before  a 
product  can  be  registered  as  a  pesticide, 
it  must  be  shown  that  it  can  be  used 
without  "unreasonable  adverse  effects 
on  the  environment"  (FIFRA  section 
3(c)(5)),  without  causing  "any 
unreasonable  risk  to  man  and  the 
environment  taking  into  account  the 
economic,  social  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide"  (FIFRA  section  2(bb)).  The 
burden  of  proving  that  a  pesticide  meets 
this  standard  for  registration  is  at  all 
times  on  the  proponent  of  initial  or 
continued  registration.  If  at  any  time  the 
Agency  determines  that  a  pesticide  does 
not  meet  this  standard  for  registration  or 
continued  registration,  the 
Administrator  (of  EPA)  may  deny  or 
cancel  this  registration  under  section  3 
or  6  of  FIFRA. 

C.  The  Special  Review  Process 

Special  Review,  previously  known  as 
Rebuttable  Presumption  Against 
Registration  (RPAR),  is  a  process  by 
which  the  Agency  collects  information 
on  the  risks  and  benefits  associated 
with  the  uses  of  pesticides  to  determine 
whether  any  or  all  uses  of  the  pesticide 
cause  unreasonable  adverse  effects  to 
man  or  the  environment.  The  Special 
Review  process  is  currently  governed  by 
40  CFR  Part  154. 

A  Special  Review  may  be  initiated  if  a 
pesticide  meets  or  exceeds  the  risk 
criteria  set  forth  in  the  regulations  found 
at  40  CFR  154.7.  EPA  announces  that  a 
Special  Review  is  initiated  by  publishing 
a  Notice  of  Initiation  (supported  by 
Position  Document  1)  in  the  Federal 
Register.  Registrants  and  other 
interested  persons  are  invited  to  review 
and  comment  on  the  data  on  which  the 
decision  to  initiate  a  Special  Review  is 
based.  After  reviewing  public  comments 
and  available  data,  EPA  generally 
prepares  a  risk/benefit  assessment  for 
the  registered  pesticide  uses  considered 
in  the  PD  1. 

In  determining  whether  the  continued 
use  of  a  pesticide  poses  risks  which  are 
greater  than  the  benefits,  EPA  considers 
possible  changes  to  the  terms  and 
conditions  of  registration  which  can 
reduce  risks.  If  EPA  determines  that 
such  changes  reduce  risks  to  the  level 


where  benefits  outweigh  the  risks,  it 
may  require  that  such  changes  be  made 
in  the  terms  and  conditions  of 
registration.  Alternatively,  EPA  may 
determine  that  no  changes  in  the  terms 
and  conditions  of  the  registration  will 
adequately  ensure  against  unreasonable 
adverse  ejects  from  one  or  more  of  the 
uses  of  the  pesticide.  If  EPA  makes  such 
a  determination,  it  may  seek 
cancellation  and,  if  necessary, 
suspension. 

Once  the  risk/benefit  analysis  has 
been  completed,  EPA  generally 
publishes  the  Preliminary  Determination 
(supported  by  Position  Document  2/3 
(PD  2/3])  in  the  Federal  Register.  That 
document  presents  a  detailed  discussion 
of  the  risk  and  benefit  assessments,  and 
sets  forth  the  regulatory  action  EPA 
proposes  to  take. 

The  public  is  invited  to  rebut  EPA's 
proposed  action  by  submitting  data  and 
information  regarding  assumptions  used 
or  deficiencies  cited  in  this  Notice  in  the 
risk  and  beneflt  assessments,  or  by 
showing  that  use  of  the  pesticide  is  not 
likely  to  result  in  any  significant  risk  to 
humans  or  the  environment.  In  addition 
to  submitting  evidence  to  rebut  the  risk 
presumption,  commenters  may  submit 
evidence  as  to  whether  the  economic, 
social,  and  environmental  benefits  of  the 
use  of  the  pesticide  outweigh  the  risks  of 
its  use.  Comments  on  the  risks  and 
benefits  of  the  distribution,  sale  and  use 
of  existing  stocks,  as  discussed  in  Unit 
IV  of  this  Notice  will  also  be  considered. 
The  draft  Notice  of  Intent  to  Cancel 
(NOIC)  is  sent  to  the  U.S.  Department  of 
Agriculture  (USDA)  and  EPA's  Scientific 
Advisory  Panel  (SAP)  for  review  and 
comment.  After  reviewing  the  comments 
of  the  SAP.  USDA  and  other  interested 
persons,  EPA  reaches  its  final  regulatory 
determination  and  concludes  the  Special 
Review  by  publication  of  a  Final 
Determination  (supported  by  Position 
Document  4(PD  4))  in  the  Federal 
Register. 

Adversely  affected  persons  may 
request  a  hearing  on  the  cancellation, 
modification,  or  denial  of  an  application 
for  a  specified  registration  and  use.  The 
registration  generally  remains  in  effect 
pending  the  Administrator's  final 
decision  on  the  administrative  hearing. 

II.  Summary  of  Risk/Benefit 
Assessment 

A.  Risk  Determination 

An  extensive  amotmt  of  information, 
including  several  EPA-generated 
reports,  is  available  describing  adverse 
effects  associated  with  exposure  to 
inorganic  arsenicals.  The  risk 
assessment  contained  in  this  Notice 
refers  to  several  of  these  reports  and 


studies.  The  Inorganic  Arsenicals 
Technical  Support  Document,  which 
summarizes  key  studies  used,  may  be 
obtained  from  the  contact  person  Hsted 
above,  or  from  the  inorganic  arsenicals 
public  docket  also  noted  above. 

EPA  relies  on  human  epidemiology 
studies  when  assessing  the  risks 
associated  with  exposure  to  inorganic 
arsenicals.  It  should  be  noted  that 
inorganic  arsenical  pesticides  are  of  two 
valence  states:  pentavalent  and 
trivalent.  the  latter  being  more  toxic 
(arsenic  acid  is  pentavalent).  Evidence 
of  interconversion  between  the  two 
states  in  humans  and  animal  models 
leads  EPA  to  believe  that  studies  which 
address  either  form  are  relevant  in 
supporting  the  determination  of 
carcinogenicity. 

1.  Carcinogenicity — a.  Hazard 
identification.  EPA  has  determined  that 
the  risk  criterion  for  carcinogenicity  as 
set  forth  in  40  CFR  154.7(a)(2)  has  been 
exceeded.  Based  on  the  studies 
described  below,  EPA's  Carcinogen 
Assessment  Group  (CAG)  has  classified 
inorganic  arsenic  as  a  Group  A 
carcinogen  (carcinogenic  to  humans). 
The  classification  scheme  can  be  found 
in  the  Federal  Register  of  September  24, 
1986  (51  FR  33992).  These  studies  have 
also  been  used  in  developing 
quantitative  risk  assessments  in 
previous  regulatory  actions  concerning 
inorganic  arsenicals.  For  a  more  detailed 
discussion  of  these  studies,  refer  to  the 
1984  Health  Assessment  Document  for 
Inorganic  Arsenic  (OHEA  Document), 
(Ref.  13)  which  is  contained  in  the 
inorganic  arsenicals  pubhc  docket  at  the 
address  listed  above. 

Enterline  and  Marsh  (1980, 1982) 
observed  a  significant  increase  in 
mortality  frt)m  lung  cancer  in  workers 
exposed  to  inorganic  arsenic  at  a 
Tacoma,  Washington  copper  smelter. 
Lee  and  Feldstein  (1983)  found  a 
correlation  between  respiratory  cancer 
mortality  and  length  of  employment  for 
workers  at  an  Anaconda,  Montana 
copper  smelting  plant  that  had  been 
previously  examined  by  Lee  and 
Fraumeni  (1969).  Higgins  et  al.  (1982), 
who  focused  primarily  upon  the  most 
heavily  exposed  workers  at  this 
Anaconda  smelter,  concluded  that 
inhalation  exposure  to  arsenic  was 
strongly  related  to  respiratory  cancer 
mortality  in  these  workers.  Exposure  to 
possible  confounding  factors,  such  as 
smoking,  asbestos  and  sulfur  dioxide, 
did  not  appear  to  account  for  the  excess 
respiratory  cancer  observed  in  the 
study.  Smoking  was  thought  to  be 
responsible  for  a  small  fraction  of  the 
mortality,  but  significantly  increased 
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mortality  was  observed  among  non- 
smokers  as  well. 

Brown  and  Chu  (1983)  applied  the 
"multi-stage"  model  of  carcinogenesis  to 
the  Anaconda  smelter  studies,  taking 
into  account  exposure  rate,  durations  of 
exposure,  age  of  initial  exposure,  and 
time  since  cessation  of  exposure.  Their 
analysis  of  the  data  concluded  that 
inorganic  arsenic  acts  as  a  late-stage 
carcinogen  since  the  excess  cancer 
mortality  risk  was  greater  among 
persons  first  exposed  to  inorganic 
arsenic  later  in  life. 

b.  Dose-response  for  assessing 
inhalation  risks.  The  inhalation 
carcinogenic  risk  of  arsenic  is  based  on 
the  epidemiological  studies  by  Higgins 
et  al.  (1982).  Lee-Feldstein  (1983),  and 
Enterline  and  Marsh  (1982),  and  the 
series  of  analyses  for  National  Cancer 
Institute  by  Brown  and  Chu  (1983). 

In  1984,  EPA's  Office  of  Health  and 
Environmental  Assessment  issued  the 
"Health  Assessment  Document  for 
Inorganic  Arsenic"  (the  "OHEA 
Document").  In  that  document,  EPA 
estimated  a  unit  risk  estimate  to 
describe  potential  risk.  The  unit  risk 
estimate  for  an  air  pollutant  is  defined 
as  the  lifetime  cancer  risk  occurring  in  a 
population  in  which  all  individuals  are 
exposed  throughout  their  lifetimes  to  an 
average  concentration  of  1  fi/m*  of  the  ' 
agent  in  the  air  they  breathe.  It  is 
assumed,  unless  evidence  exists  to  the 
contrary,  that  if  a  carcinogenic  response 
occurs  at  the  dose  levels  used  in  a  study, 
then  responses  at  all  lower  doses  will 
occur  with  an  incidence  that  can  be 
determined  by  an  appropriate 
extrapolation  model.  The  unit  risk  (the 
cancer  risk  due  to  a  Ufetime  exposure  of 
1  ^g/m'  arsenic  in  air]  for  inhaled 
arsenic  has  been  estimated  to  be  4.29  x 
10-»(/ig/m')'. 

To  convert  the  unit  risk,  which 
describes  lifetime  exposure  to  a  single 
concentration  of  1  /ig/m',  to  a  cancer 
potency  factor  which  could  describe 
cancer  risk  at  various  concentrations  of 
inhaled  arsenic  acid,  the  following 
assumptions  were  made:  20  m'/day  tidal 
volume  of  air,  a  100%  absorption  rate 
(assumed  due  to  lack  of  data),  for  a  70 
kg  person.  The  following  equation  is 
used  to  obtain  a  cancer  potency  factor 

4.29  x  10-»  (jig/mT'  /(20  m'/day  x  0.001 
mg/ug)  X  70kg  =  15  (mg/kg/day) ' 


This  cancer  potency  estimate  was 
also  used  in  the  inorganic  arsenicals 
wood  preservative  decisions.  More 
detail  on  derivation  of  the  cancer 
potency  factor  is  given  in  the  Inorganic 
Arsenicals  Technical  Support 
Document. 

OHEA  (Ref.  13)  states  that  the  linear 
non-threshold  model  used  to  estimate 
arsenic  inhalation  risk  was  adopted  as 
the  primary  basis  for  risk  extrapolation 
at  low  levels  of  exposure  because, 
although  the  scientific  basis  is  limited,  it 
is  the  best  of  any  of  the  current 
mathematical  extrapolation  models. 
However,  OHEA  (Ref.  13,  pp.  7-90)  also 
states  that  the  imprecision  of  presently 
available  technology  for  estimating 
cancer  risks  to  humans  at  low  levels  of 
arsenic  exposure  should  be  recognized. 
The  linear  extrapolation  model  used 
here  provides  a  rough  but  plausible 
estimate  of  the  upper  limit  of  risk:  that 
is,  with  this  model  it  is  not  likely  that 
the  true  risk  would  be  much  more  than 
the  estimated  risk,  but  it  could  be  lower. 

Therefore,  the  potential  inhalation 
risk  estimates  presented  throughout  this 
PD  2/3  should  be  viewed  as  upper-limit 
estimates,  not  necessarily  as  accurate 
representations  of  true  cancer  risks. 

Although  concerned  primarily  with 
inhalation  exposures.  EPA  recognizes 
other  routes  of  potential  exposure: 
contaminated  water,  cottonseed  from 
treated  cotton,  and  dermal  exposure. 
The  Agency  has  concluded  (U.S.  EPA, 
1984)  that  the  best  data  available  for 
making  quantitative  cancer  risk 
estimates  for  dermal  and  oral  exposure 
to  arsenic  are  the  data  collected  by 
Tseng  et  al.  (1968).  These  studies 
document  the  prevalence  of  skin  cancer 
in  people  living  in  a  section  of  Taiwan 
with  a  high  concentration  of  arsenic  in 
their  well  water.  A  cancer  potency  value 
of  1.65  (mg/kg/day)"' has  been 
established  by  the  Agency  for  oral 
routes  of  exposure. 

2.  Exposure  analysis.  Since  the  1987 
Preliminary  Determination  and  1988 
Final  Rule  on  the  other  non-wood 
preservative  inorganic  arsenicals,  EPA 
has  reassessed  the  exposure  data  for 
arsenic  acid.  The  1987  Preliminary 
Determination  stated  that  EPA  had 
estimated  inhalation  risk  from  exposure 
to  arsenic  acid,  but  did  not  believe  the 
estimates  would  serve  as  a  basis  for 


cancellation.  These  estimates,  however, 
did  not  take  into  account  different  usage 
patterns  which  greatly  influence 
exposure  and  associated  risk.  A  detailed 
discussion  of  assumptions  used  can  be 
found  in  the  Inorganic  Arsenicals 
Technical  Support  Document 

a.  Workers  handling  arsenic  acid 
EPA's  refined  assessment  separately 
estimated  commercial  and  private 
applicators'  exposures,  since 
commercial  operations  apply  more 
desiccant  In  addition,  the  occupational 
exposures  for  cotton  workers  have  been 
divided  into  two  geographic  areas  in 
Texas  and  Oklahoma:  the  Blacklands 
and  Coastal  Bend,  and  the  High  and 
Rolling  Plains.  Different  usage  patterns 
in  the  two  regions  result  in  di^erent 
exposure  and  benefits.  The  Blacklands 
and  Coastal  Bend  have  conditions  that 
have  more  moisture  than  the  High  and 
Rolling  Plains  so  that  nearly  all  of  the 
cotton  crop  requires  treatment.  In  the 
High  and  Rolling  Plains,  the  farms  are 
larger  however,  the  drier  conditions 
lessen  the  amount  of  arsenic  acid 
needed  to  facilitate  desiccation  and 
harvest 

The  exposure  estimates  have  been 
derived  from  a  large  number  of  studies 
from  HED's  surrogate  data  base,  other 
EPA  offices,  and  from  the  registrant 
(Ref.  2).  Estimates  for  dermal  and 
inhalation  exposure  are  presented 
separately. 

The  assumptions  used  in  exposure 
estimations  are: 

(1)  Normal  work  clothing  (gloves  for 
mixer/loader  only,  long  pants,  long- 
sleeved  shirt). 

(2)  When  estimating  dermal  exposure, 
dermal  absorption  at  0.1  percent,  as  was 
used  in  the  Arsenic  Acid  Wood 
Preservatives  PD  4. 

(3)  When  estimating  inhalation 
exposure,  100%  inhalation  absorption 
(no  mask  or  respirator  due  to  the  heat). 

(4)  An  average  body  weight  of  70  kg. 

(5)  Exposure  over  35  working  years  of 
a  70  year  lifetime. 

The  following  Table  1  presents 
inhalation  exposure  for  workers  in  the 
two  geographical  regions  in  Texas  and 
Oklahoma-the  Blacklands  and  Coastal 
Bend,  and  the  High  and  Rolling  Plains. 
Exposure  is  given  in  milligrams  per  year. 


Table  1.—  Estimates  for  Worker  Inhalation  Exposure  in  Mq/year 

[BrKl(«tad  numbers  Imfcale  th»  numbor  ol  day*  per  ym  each  task  perlormedl 


Coastal  Band/Blacklandi 


Hlg^  «  RoMng  Ptaina 


Ground  application. 
Grower 


Mbcar/UMdar  (M/L)> 


tSdays/yr] 
0.1S 


[10  dqrs/yr] 

0.3S 
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Table  1.—  Estimates  for  Worker  Inhalation  Exposure  in  Mg/year— Continued 

[Bracketed  numbers  indicate  the  number  of  days  per  year  each  task  performed] 


Applicator 

M/LandAppKcator'. 


Commercial.... 
M/L> 


AppHcator. 


Aerial.. 


Other* 


M/L' 

AppMcator .. 


Cotton  hardest  (stripping) . 
Closed  cab — 


Open  tractor.- 

Ginnjno „..„.„ 

Cotton  trash  disposal.. 


Coastal  Bend/Blacklands 


7.3 
7.5 

[36  days/yr] 

5 

62 

[6  days/yr) 

1.8 

0.7 


[100  days/yr] 

0.2 

[15  days/yr] 

0.3 

[100  days/yr] 

8.1 

[100  days/yr] 

5.8 


High  «  RoWng  Plains 


IS 
15 

[20  days/yr] 

2.8 

34 

[25  days/yr] 

7.5 

2.7 


[100  days/yr] 

0.2 

[15  days/yr] 

0.3 

[100  days/yr] 

8.1 

[100  days/yr] 

5.8 


■  The  values  estimated  for  M/L  and  M/L/ Applicator  are  based  onavailable  data  which  do  not  specify  which  type  of  loading  system  (open  versus  ctosed)  was 
used. 

■  These  practices  are  estimated  to  be  ttie  same  for  both  regions. 

The  following  Table  2  presents  dermal  exposure  for  workers  in  the  two  geographical  regions  in  Texas  and  Oklahoma-the 
Blacklands  and  Coastal  Bend,  and  the  High  and  Rolling  Plains.  Exposure  is  given  in  milligrams  per  year. 

Table  2.—  Estimates  for  Worker  Dermal  Exposure  in  Mg/Year 

[Bracketed  numbers  Indicate  the  number  of  days  per  year  each  task  performed] 


Coastal  Bend/Blacklands 


High  A  Rolling  Plains 


Ground  application 

Grower 

Mixer/Loader' . 


AppUcator.. 
M/L/A« 


Commercial 

M/L' 

Applicator.. 

Aerial 

M/L' 

Applicator.. 


Other* 

Cotton  harvest  (stripping) . 
Ctosed  cab 


Open  tractor 

Ginning 

Cotton  trash  disposal.. 


[5  days/yr] 

920  -  open;  15  -  ctosed 

400 

1300  •  open;  420  -  closed 

[36  days/yr] 

27000  -  open;  450  -  closed 

3500 

[6  days/yr] 

8800  -  open;  146  •  ck>sed 

22 


[100  days/yr] 
(unknown) 
(15  days/yr] 
(unknown) 
[100  days/yr] 
(unkrK>wn) 
[100  days/yr] 
(unknown) 


[10  days/yr] 

1840  •  open;  30  •  ch»ed 

800 

2700  -  open;  830  -  closed 

[20  days/yr] 

15000  •  open;  250  •  closed 

1900 

[25  days/yr] 

37000  -  open;  810  -  ctosed 

92 


[100  days/yr] 
(unknown) 
[15day8/yrl 
(unknown) 

[100  days/yr] 
(unknown) 
[100  days/yr] 
(unknown) 


used. 


The  vakies  estimated  for  M/L  and  M/L/Appficator  are  based  onavailable  data  which  do  not  specify  which  type  of  loading  system  (open  versus  ck>sed)  was 


*  These  practices  are  estimated  to  be  the  same  fortx>th  regions. 


b.  Area  residents'  exposure.  Residents 
living  in  the  vicinity  of  cotton  gins  in 
Texas  and  Oklahoma  are  potentially 
exposed  to  arsenic  acid  released  into 
the  air  during  the  ginning  process.  For 
estimating  resident  exposure  to  arsenic 
acid  from  cotton  gins,  EPA's  Office  of 
Air  Quahty  and  Planning  Standards 
(OAQPS)  used  human  exposure 


computer  modeling  (Ref.  15).  In  addition 
OAQPS  conducted  an  ambient 
monitoring  study  around  two  cotton  gins 
in  south-central  Texas. 

An  estimated  320  cotton  gins  were 
believed  to  be  processors  of  arsenic- 
desiccated  cotton.  Due  to  the  large 
ntunber  of  gins,  the  EPA  determined  that 
it  was  impractical  to  obtain  the  location 


data  necessary  for  public  exposure  and 
risk  assessments.  In  addition,  the 
arsenic  emissions  were  imknown  for 
each  gin.  Therefore,  a  number  of  model 
plants  were  located  in  typical  areas  so 
that  a  possible  range  of  risks  could  be 
ascertained. 

In  addition  to  the  model  plant 
exposure  analysis,  two  gins  were 
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monitored  over  a  1-year  period  to 
provide  more  concrete  estimates  of 
exposure  (and  risk)  levels.  Based  on 
projections  trom  the  monitoring  study, 
EPA  estimated  that  exposure  levels 
could  be  as  high  as  0.1  ^g/m*.  This 
exposure  level  corresponds  to  a  hfetime 
risk  of  approximately  5  x  10~*. 

c.  Dietary  exposure.  Dietary  exposure 
to  inorganic  arsenic  is  related  to 
application  of  arsenic  acid  to  cotton. 
EPA  has  revoked,  or  is  in  the  process  of 
revoking,  tolerances  for  all  other 
inorganic  arsenicals.  Organic  arsenic  is 
found  naturally  in  foods,  mainly 
shellfish  and  meats.  These  complex 
forms  of  arsenic  appear  to  be  resistant 
to  metabolism  in  humans  and  are 
rapidly  excreted  intact.  These  forms  are 
regarded  as  being  toxicologically  inert. 

A  chronic  dietary  exposure  analysis 
was  conducted  to  estimate  the 
anticipated  residue  contribution  (ARC) 
for  the  overall  U.S.  population  and  22 
population  subgroups.  The  ARC  takes 
into  account  arsenic  acid  residue 


information  and  the  amount  of  the 
treated  commodity  consumed  (by  the 
population  and  the  22  subgroups).  The 
dietary  exposure  analysis  considers 
exposure  to  cottonseed  products,  since 
this  is  the  only  commodity  affected  by 
application  of  a  registered  inorganic 
arsenical  pesticide. 

A  tolerance  has  been  established  for 
residues  of  arsenic  trioxide  in 
cottonseed  at  4  ppm  (40  CFR  180.180). 
Processing  studies  indicate  that  total 
arsenic  residues  do  not  concentrate  from 
processing  cottonseed. 

3.  Groundwater  contamination. 
Although  groundwater  concerns  were 
not  a  basis  for  initiating  the  Special 
Review,  EPA  has  identified  a  concern 
for  the  risk  of  groimd  water 
contamination.  Based  on  data  in  a  report 
from  the  Texas  Department  of 
Agriculture.  "Testing  for  Pesticide 
Residues  in  Well  Water"  (1989),  the 
potential  for  contamination  of 
groundwater  from  arsenic  appUcation, 
cotton  gin  trash  disposal  and  the  use  of 


gin  trash  as  a  soil  conditioner  exists, 
especially  if  the  source  concentrates 
arsenic.  Arsenic  levels  in  soil  vary  from 
less  than  1  ppm  to  over  40  ppm.  The 
latter  value  may  reflect  agricultiu-al 
practices  as  well  as  naturally  occurring 
levels. 

4.  Risk  calculation —  a.  Workers. 
Estimated  lifetime  cancer  risks  for 
various  types  of  workers  are 
summarized  in  Tables  3  and  4.  EPA  has 
particular  concern  for  applicators  and 
mixer/loaders  with  estimated  risks  of  2 
x  10~*  resulting  from  inhalation 
exposure.  The  contribution  of  dermal 
exposure  to  total  exposure  is  relatively 
small  due  mainly  to  the  low  dermal 
absorption.  Inhalation  and  dermal  risks 
from  exposure  to  arsenic  have  not  been 
combined,  in  part  since  the  cancer 
potency  estimates  for  dermal  exposure 
and  inhalation  are  different. 

The  following  Table  3  describes  risk 
estimates  for  workers  due  to  inhalation 
exposure  to  arsenic  acid  used  as  a 
cotton  desiccant. 


Tabl£  3.—  Estimated  Lifetime  Risks  From  Inhalation  Exposure  to  Arsenic  Acid  as  a  Cotton  Desiccant 


Risk  (No  Respirator  Assumsd)* 


CoaaW  B«nd/ 
BtacMands 


High  And  RoWng  PWns 


Ground  appNcttion.. 
Qrowwr 


M/L>. 


Applcator.. 
M/L/A' 


Commercial: 

M/L« 

Applcator.. 


Aerial:. 


Other*. 


M/L» 

Applcator.. 


Cotton  haivest  (stripping): 
Closed  Cab 


Open  Tractor . 
Ginning. 


Cotton  Trash  Disposal.. 


5  X  10-* 
2  X  10-' 
2x10-» 

1  X  10-' 
2x10-' 

5x1(r* 

2  X  10-* 


6x10 
9x10- 
2x10- 
2x10- 


1  X  10"* 
4x10-» 
4  X  10-» 

8x10-« 
1  X  10-' 

2x10-' 

exio-« 


6x10-' 
BxlO-* 
2  X  10-' 
2  X  10-» 


'The  values  estimated  for  M/L  and  M/L/Applicator  are  tMsed  on  avaiUble  data  which  do  not  specify  which  type  a*  loading  system  (open  versus  doeed)  was 
used. 

■  Risk  Cakxilation  assumes  a  100%  Inhalation  absorption  value  and  Canoar  Potency  (actor  of  15  (mg/kg/d)"'  for  lnhalatk>n  Exposure  (Rlspia  2/17/68, 
"Oncogentc  Risk  Assessment  tor  Inorganic  Arsenic). 

*These  practices  are  estimated  to  be  the  same  for  both  regkxw. 

The  following  Table  4  describes  risk  estimates  for  woricers  due  to  dermal  exposure  to  arsenic  acid  used  as  a  cotton 
desiccant 

ITable  4.'— Estimated  Lifetime  Risks  From  Dermal  Exposure  to  Arsenk;  Acid  as  a  Cotton  Desiccant 


Typicirf  Work  Ctolhing  Assumed 


Coastal  Bend/ 
Blacktands 


High  A  Rolling 
Ptairw 


Protective  Clothing' 


Coastal  Bend/ 
BlacMartds 


High  and  Rolling 
Plains 


Ground  appHcatkm  „ 

Grower 

M/L  open>  - 
M/Lckwed'. 
Applcator  .„. 


3x10-» 
5x10-» 
1x10-' 


6  X  10-' 
1  X  10-« 
3  X  10-* 


1x10-» 
3x10-' 
2x10-* 


3  X  10-» 
6x10-' 

4  X  10-« 
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TABt£  4.— EsmniA-rH)  Ufetimc  Risks  From  Demml  Exfoeune  to  Arschk:  Acio  as  a  Cottoh  Desiccant— Continued 

Typicai  \«ort(  OoMna  AMunwd 

iMiR  PVdMVM  GNNMIQ^ 

CtmM»tra/ 

HlQh  A  RoMnQ 
Plaint 

ComMBwkV 

DI>Llll1<i 

HlQn  •ntf  Hown^ 

M/l/A  mwn                

4«ie-» 

9x10-« 
t  M  to-* 

SxW* 
SxW-« 

7x10-' 

unknown 
unknown 

unknown 

•  »io-» 

3  X  10-* 

5  X  10-« 
SxlO-* 

ex  10-' 

1x10-» 

6  X  10-' 
3x10r* 

unknown 

unknown 
unknown 

2xtOr« 

4»10-« 
•  X  10-« 
2jiW-» 

unknown 

unknown 
unknown 

s»to-» 

M/t/Atfowrt 

6»10-« 

M/Lopen                                             .  .-..                            

2xM-* 

M/t  rtnwtrt 

8x10r« 

/'drik'skv 

t»t»-» 

tnria^ 

M/t.ii|Mn>                                   

•  ■t<r« 

M/l  rlnaart 

4»10-* 

fiflfttltOt                                                       1    .1      . 

rittiv*                                       

SMmm 

Ckmrtctif 

unknown 

Opoo»»ctor...- _ - 

unknown 

Qlrw^v             . 

unknown 

unkn^ffn 

>  The  latMt  dom  not  nqi*a  ctoMd  loadhig  systems.  Based  on  cancer  potency  amtmma  <A  1.06  (nng/kg/day)- 

Preaarvatives  P0  4). 

*  Aaawning  protective  gtoves  reduce  exposure  90%  and  eKmlnalion  of  exposure  of  (o«so  and  hnbs. 

*  ThMB  PMrHi'tw  we  eeliniated  to  be  l^e  same  tor  botti  regtorw) 


and  darmat  «baoip«an  o(  ai%  (See  Wood 


b.  Area  residents.  The  risk  assessment 
for  area  residents  presented  here  was 
pubKshed  by  EPA's  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS)  in 
Research  Triangle  Park.  This 
assessment  "Inorganic  Arsenic  Risk 
Assessment  for  Primary  and  Secondary 
Lead  Smelters.  Primary  Zinc  Smelters, 
Zinc  Oxide  Plants,  Cotton  Gins  and 
Arsenic  Chemical  Plants"  was  issued  in 
1985. 

A  total  of  320  cotton  gins  were 
identified  as  processors  of  arsenic- 
desiccated  cotton  in  the  report.  Due  to 
the  large  number  of  gins,  EPA 
determined  that  it  was  impractical  to 
obtain  the  locatioir  data  necessary  for 
an  arsenic  risk  assessment  based  on 
every  gin.  For  estimating  residential 
exposure  to  arsenic  acid  from  cotton 
gins,  OAQPS  used  their  Human 
Exposure  Model  (HEM). 

In  addition  to  using  the  HEM.  two 
operating  gins  were  monitored  over  a  1- 
year  period  to  estimate  exposure. 
Monitors  were  arranged  in  a  fan-like 
array  of  sites  positioned  at  distances  of 
100, 200  and  400  meters  downwind  of 
the  gins.  Upwind  sites  were  placed  at 
400  meters  (one  gin  only)  and  100 
meters.  Sampling  was  conducted  at  4 
hour  intervals  for  a  15-day  period  during 
the  short  ginning  season  followed  by  6- 
day  interval  sampling  for  the  remainder 
of  the  year.  A  discussion  of  the 
monitoring  and  risk  assessment  is 
included  in  the  Technical  Support 
Document  and  in  the  OAQPS  report 

In  their  conclusion,  OAQPS  found  that 
the  modeled  values  and  those  nujnitored 
were  reasonably  close.  While  the 


monitoring  study  found  that  arsenic 
concentrations  fell  off  rapidly  with 
distance  from  the  gins,  the  lifetime  risks 
for  residents  exposed  to  the  maximum 
ambient  concentrations  were  estimated 
tobeSxlO"*- 

c.  Dietary.  The  oral  cancer  potency 
estimate  of  1.65  (mg/kg/day)~ '  was  used 
to  Calculate  dietary  risk.  By  multiplying 
cancer  potency  estimate  times  the 
exposure,  a  dietary  risk  estimate  from 
treated  cottonseed  of  1.8  x  10~'  was 
calculated  for  the  general  population 
(ReL  5). 

EPA  recognizes  that  arsenic- 
contaminated  water  is  a  potential 
source  of  arsenic  exposure,  but  lacks 
sufficient  U.S.-based  data  to  conduct  a 
full  risk  assessment  for  this  route  of 
exposure.  Overall,  EPA  believes  dietary 
risk  is  negligible,  especially  when 
compared  to  inhalation  risks. 

B.  Benefits 

Arsenic  acid  is  used  in  parts  of  Texas 
and  Oklahoma  to  desiccate  cotton  in 
preparation  for  harvesting  with  a  cotton 
stripper,  a  cotton  harvesting  method 
unique  to  this  region.  In  these  states, 
much  of  the  cotton  is  bred  to  have  short 
stems  and  only  partiy  opened  boils  at 
maturity  to  resist  wind  damage.  In  the 
stripper  process,  the  stalk  passes 
between  rotating  fingers  which  strip  off 
the  bolls  and  branches  from  the  stem. 
This  type  of  cotton  offers  lower  yields 
per  acre  than  those  found  in  the 
Mississippi  Delta  or  irrigated  areas  of 
New  Ktotico,  Arizona  and  California, 
and  prevents  the  use  of  picker  machines, 
which  depend  on  wide  open  bolls  &om 


which  the  cotton  is  plucked  after  the 
leaves  are  removed  by  a  defoliant. 

The  current  usage  of  arsenic  acid  is 
estimated  at  about  2  to  3  million  pounds 
a.i.  per  year  on  about  500.000  acres  of 
cotton.  Usage  is  expected  to  continue  at 
this  level  for  the  next  few  years.  This 
acreage  represents  about  11%  of  the 
Texas/Oklahoma  crop,  which  in  tarn 
represents  5  to  10%  of  the  total  US 
acreage. 

The  general  approach  of  this  analysis 
was  to  evaluate  the  impact  of  canceling 
the  use  of  arsenic  acid.  When  cotton 
desiccation  is  possible  through  an 
alternative  method  or  chemical,  the 
impact  of  shifting  to  the  alternative  was 
the  basis  of  benefit  estimates.  Economic 
impacts  on  users,  consumers, 
commodity  markets,  and  other  affected 
parties  were  considered  for  this 
analysis.  These  estimates  are  based  on 
changes  in  production  cost  (which 
includes  any  higher  priced  chemical 
desiccant),  changes  in  yield  and/or 
quality,  changes  in  land  use,  and   . 
changes  in  the  affected  commodity 
markets  resulting  from  the  loss  of 
arsenic  acid. 

If  the  arsenic  acid  registration  were  to 
be  canceled,  users  would  probably  shift 
to  paraquat  or  wait  for  frost  to  desiccate 
their  cotton.  The  efficacy  of  paraquat  is 
affected  by  moisture;  if  conditions  are 
too  moist,  the  chemical  may  not 
completely  kill  the  plant  thus  permitting 
foliar  regrowth  between  treatment  and 
harvest.  In  the  Texas  and  Oklahoma 
High  and  Rolling  Plains,  growers 
frequently  rely  on  frost  to  desiccate 
cotton.  Along  the  Texas  coast  and  in  the 


Blacklands.  the  lateness  or  infrequency 
of  frosts  cannot  be  relied  upon  for 
natural  desiccation.  Instead,  chemical 
desiccants  are  employed — usually 
arsenic  acid. 

If  growers  were  to  shift  to  wheat  or 
sorghum,  the  most  common  alternative 
crops,  they  would  lose  eligibility  for 
subsidies  on  both  crops  for  3  years.  EPA 
estimates  that  these  subsidies  would 
total  $67  to  80  million  ($121-  to  144/ 
acre).  Because  shifting  to  alternative 
crops  loses  price  support  eligibility  for 
both  cotton  and  the  alternative  crop  for 
3  years,  it  is  expected  that  most  growers 
will  continue  to  grow  cotton  even  at 
reduced  profit  EPA  concludes  that  these 
affected  growers  could  lose  in  aggregate 
as  much  as  $19  to  22  million  per  year. 
The  estimates  for  losses  are  based  on  a 
1980  report  entitled,  'The  Biological  and 
Economic  Assessment  of 
Pentachlorophenol,  Inorganic  Arsenicals 
in  Creosote,  Volume  II."  This  report  was 
based  on  data  and  assumptions 
collected  from  the  1977  growing  season. 
No  data  has  been  submitted  since  then, 
so  that  the  current  assessment  has  been 
derived  by  adjusting  for  factors  such  as 
inflation  and  on  expert  opinion. 


If  arsenic  acid  were  not  available, 
growers  would  most  likely  use  the 
alternative  chemical  desiccant, 
paraquat,  which  is  more  expensive.  As 
noted  in  the  documents,  paraquat  is  not 
as  reliable  as  arsenic  acid  in  moist 
environments.  For  these  environments, 
the  effects  of  moisture  on  the  harvested 
cotton  (degradation  of  fibers,  staining, 
mold]  will  effect  the  quality  and 
therefore  price  paid  for  their  cotton. 

The  impact  of  canceling  arsenic  acid 
on  the  prices  of  cotton  and  cotton 
products  would  be  negligible  because 
the  affected  acres  produce  only  about  5- 
to  6  percent  of  the  domestic  supply  of 
cotton. 

EPA's  data  are  insufficient  to  estimate 
the  number  of  workers  and  area 
residents  who  would  be  a^ected  by  the 
proposed  cancellation  of  arsenic  acid  on 
cotton  at  this  time.  EPA  is  aware  that 
there  are  64  gins  in  Oklahoma  and  506 
gins  in  Texas.  More  information  is 
needed  to  defme  the  location  of  these 
gins,  and  how  much  arsenic-treated 
cotton  these  gins  process.  Data 
submitted  to  address  affected 
populations  should  include  a 
representative  sample  from  the  growing 

Table  5.— Potential  Mitigatjon  Measures 


regions  in  Texas  and  Oklahoma.  Related 
air  sampling  data  to  define  the  radius  of 
concern  around  gins  and  fields  should 
be  conducted  over  time  (to  obtain  the 
duration  of  elevated  arsenic  air  levels). 

nL  Regulatory  Options 

EPA  has  concluded  that  the  risks  of 
arsenic  acid  use,  as  currently  registered, 
outweigh  the  beneHts.  The  purpose  of 
evaluating  regulatory  options  is  to 
consider  modifications  in  the  terms  and 
conditions  of  use  that  may  result  in 
benefits  outweighing  risks.  The  options 
that  EPA  considered  are  outlined  below. 

A.  Exposure  Mitigation 

The  practicality  of  protective  clothing 
for  applicators  is  in  question,  since 
application  can  take  up  to  12  hours  and 
the  hot  weather  may  render  the 
requirements  infeasible.  (Label 
directions  recommend  that  application 
be  made  when  conditions  are  hot.) 
Climate  and  cost  render  other  measures, 
such  as  engineering  controls,  impractical 
as  well.  The  following  Table  5  describes 
measures  considered  by  EPA  and  the 
potential  impact  and  degree  of  exposure 
reduction  afforded  by  each  measure. 


IwWigatkx)  Measure 


Potential  Exposure  Mitigation 


Closed  loading _ „ Not  enoogt)  informatioo  to  estimate  reduction  In  inhalation.  For  mixer /loaders,  loadkig  appradmately  60-fotd 

reduction  In  dermal  exposure.  Potential  nsl(  reductx>n  for  dermal  exposure  tor  rAmn  given  m  Tabte  2. 

H  Since  dermal  nsk  «  small  espeoalty  when  compared  to  inhalation  risit,  reduction  Is  not  o^Mcted  to  have  a 

significant  impact  on  overall  risk. 

Closed  cat>s  for  applicators „ „ An  approximate  3-  to  10-fold  reduction;  considered  too  small  a  reduction  to  have  significant  impact  on 

overall  hsk.  Closed  systems  represent  additionai  equipment  costs. 

Container  design Data  base  small,  although  thougtit  to  reduce  dermal  exposure  from  splashing  while  pouring  and  liquid 

dripping  from  container.  Would  only  affect  mixer/loader  exposure. 

Respirators...- Respirators  believed  impractical  due  to  non-wearing,  difficulty  in  fitting  and  not  having  a  respiratory 

protection  program  on  site.  Potential  risk  reduction  given  in  Tat>le  3.  Hot  dinute  may  render  infeasible. 

Protective  clothir>g „ Gloves  (90%  protection)  and  complete  protectKjn  to  torso  and  limbs  considered  maximum  achievable.  Hot 

weatf)er  may  render  Infeasible.  Potential  risk  reduction  given  in  Table  4. 

Lower  label  rates \ Not  efficacious  at  lower  rates.  Difficult  to  enforce. 


Note  that  if  some  of  the  measures 
were  to  be  considered,  data  would  most 
likely  be  needed  to  demonstrate  the 
e^ectiveness  of  such  measures  in 
reducing  exposures  (Ref  3). 

EPA  has  concluded  that  these  typical 
exposure  mitigation  measures,  would 
not  adequately  protect  workers.  In 
addition,  any  exposure  mitigation,  such 
as  respirators  and  closed  cab 
application,  that  does  not  change 
current  apphcation  practices  would  not 
affect  area  residents'  exposure. 

B.  Deferring  Regulation  to  the  Affected 
States 

Consideration  was  given  to 
developing  a  risk  communication  effort 


in  coimection  with  the  Texas  and 
Oklahoma  State  Health  Departments  to 
inform  workers  and  area  residents  of  the 
potential  hazard  of  arsenic  exposure.  On 
balance,  these  efforts  are  likely  to  be 
marginal  because  education  would  not 
reduce  risks  as  there  are  no  means  to  do 
so,  and  because  of  the  economic 
sacrifice  involved  in  reducing  exposure, 
through  engineering  controls  or  through 
relocating.  In  addition,  through  a  unique 
wording  of  the  Texas  Clean  Air  Act, 
agricultural  sources  (including  gins)  are 
exempt  from  almost  all  Texas  Air 
Control  Board  (TACB)  regulations.  As  a 
result,  the  TACB  is  limited  in  its  ability 
to  control  emission  of  cotton  dust  (to 
which  arsenic  is  adhered). 


C.  Public  Hearings 

Holding  pubUc  hearings  to  allow  the 
public  to  comment  on  EPA's  proposal 
has  also  been  discussed.  This  method, 
however,  would  duplicate  efforts  in 
obtaining  public  participation  since  the 
present  system  includes  extensive 
solicitation  of  public  comments.- 

IV.  Conclusions  and  Proposed 
Regulatory  Actions 

A.  Arsenic  Acid 

1.  Cotton  desiccant  The  Agency 
proposes  to  cancel  the  registration  of 
products  containing  arsenic  acid  as  a 
cotton  desiccant.  The  Agency  has 
concluded  that  worker  risks,  which  are 
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not  amenable  to  mitigation,  are 
unacceptable.  EPA  recognizes  there  are 
benetits  associated  with  arsenic  acid 
use,  and  that  alternatives  are  not  as 
e^icacious.  However,  risks  higher  than 
10"*  are  considered  unreasonable  within 
the  meaning  of  FIFRA  section  2  (bb), 
and  are  not  balanced  by  the  moderate 
benefits  which  are  accrued  almost 
entirely  by  local  growers.  Finally,  EPA 
considers  ground  water  contamination  a 
potential  source  of  exposure. 

2.  Okra  seed  desiccant  The  Agency 
proposes  to  conclude  the  Special 
Review  of  arsenic  add  as  a  desiccant  on 
okra  grown  for  seed.  The  registrant  has 
recently  requested  voluntary 
cancellation  of  the  24(c)  registration 
from  EPA.  The  registrant  requested 
voluntary  cancellation  of  the  24(c)  state 
registration  from  Arizona  in  1989; 
however,  the  registrant  deferred 
requesting  voluntary  cancellation  of  the 
24(c)  registration  from  EPA  pending 
resolution  of  data  requirements  with 
Arizona.  (According  to  FEFRA.  voluntary 
cancellation  requests  for  24(c) 
registrations  must  be  addressed  to  the 
state  where  the  24(c)  was  issued  and  to 
'U'A.)  When  the  registrant  requested 
voluntary  cancellation  of  the  24(c) 
registration  in  1989,  Arizona  granted  one 
year's  use  of  existing  stocks;  this 
provision  expired  November  15, 1990. 
EPA  will  therefore  not  provide  for  use  of 
existing  stocks  of  arsenic  acid  as  a 
desiccant  on  okra  in  Arizona. 

B.  Sodium  Arsenite  as  Fungicide  on 
Grapes 

The  Agency  proposes  to  conclude  the 
Special  Review  of  sodium  arsenite  used 
as  a  fungicide  on  grapes.  A  request  to 
voluntarily  cancel  all  registrations  was 
received  November  13, 1990.  Although 
there  is  some  use  of  sodium  arsenite  at 
this  time  due  to  use  of  limited  existing 
stocks,  these  stocks  are  assumed  to  be 
minimal  and  do  not  warrant  any  further 
regulatory  action. 

C.  Lead  Arsenate  as  a  Plant  Growth 
Regulator 

The  Agency  proposes  to  conclude  the 
Special  Review  of  the  use  of  lead 
arsenate  as  a  plant  growth  regulator  on 
grapefruit  because  no  lead  arsenate 
products  exist  to  require  its  continued 
Special  Review.  Lead  arsenate  growth 
regulator  products  have  not  been 
produced  since  1986  and  were 
voluntarily  canceled  as  of  September 
1987.  Less  than  10,000  lbs.  were 
available  for  the  1989  growing  season; 
all  stocks  are  expected  to  have  been 
used. 


D.  Calcium  Arsenate  for  Use  as  a 
Herbicide  on  Turf 

The  Agency  proposes  to  conclude  the 
Special  Review  of  the  use  of  calcium 
arsenate  on  turf  because  all  products 
are  canceled.  An  existing  stocks 
provision  expired  February  28, 1990  for 
the  last  remaining  registrant 

V.  Existing  Stocks 

Related  to  this  preliminary 
determination  is  consideration  of 
arsenic  acid  stocks  which  remain  after 
registrations  have  been  canceled.  On 
June  28, 1991,  EPA  published  a 
statement  of  policy  on  existing  stocks 
which  summarizes  the  policies  guiding 
EPA  in  making  decisions  regarding 
existing  stocks  of  individual  pesticide 
products  whose  registrations  are 
suspended  or  canceled  (56  FR  29362). 
Pursuant  to  FIFRA  section  6(a)(1).  "the 
Administrator  may  permit  the  continued 
sale  and  use  of  existing  stocks  of  a 
pesticide  whose  registration  is  canceled 
[pursuant  to  section  6  of  FIFRA]  to  such 
extent,  under  such  conditions,  and  for 
such  uses  as  he  may  specify,  if  he 
determines  that  such  sale  or  use  is  not 
inconsistent  with  the  purposes  of 
[FIFRA]  and  will  not  have  unreasonable 
adverse  effects  on  the  enviromnent."  For 
purposes  of  this  action.  EPA  defmes  the 
term  "existing  stocks"  as  any  quantity  of 
arsenic  acid  products  subject  to  this 
Notice  that 

(1)  Is  in  the  United  States 

(2)  Was  formulated,  packaged  and 
labelled  for  use  on  the  date  of 
publication  in  the  Federal  Register  of 
this  Notice. 

(3)  Is  being  held  for  shipment  or 
release  or  was  shipped  and  released 
into  commerce  prior  to  the  date  on 
which  the  registration  of  the  product  is 
canceled  pursuant  to  this  Notice. 

For  arsenic  acid,  EPA  has  considered 
whether  continued  distribution,  sale, 
and  use  of  existing  stocks  exceeds  the 
beneHts  associated  with  the  conditions 
of  any  existing  stodcs  provision.  A  risk/ 
benefits  analysis  for  existing  stocks 
purposes  is  somewhat  different  from  the 
analysis  that  is  performed  by  EPA  in 
determining  whether  or  not  to  cancel  the 
registration(s)  of  a  pesticide.  In  making 
existing  stocks  determinations,  EPA 
may  consider  any  or  all  of  the  following 
criteria,  to  the  extent  the  information  is 
available: 

(a)  The  quantity  of  existing  stocks  at 
each  level  of  the  market  which  includes 
but  is  not  limited  to  users,  distributors, 
and  registrants. 

(b)  The  risks  resulting  from  use  of 
such  stocks  during  a  period  allowing 
distribution,  sale  or  use  of  existing 
stocks. 


(c)  The  benefits  resulting  from  the  use 
of  such  stocks.  In  considering  the 
benefits  of  existing  stocks.  EPA  may 
consider  short-term  disruption  in 
agricultural  practices  resulting  from 
switching  to  alternative  methods  of 
desiccating  stripper-picked  cotton. 

(d)  The  dollar  amount  already  spent 
on  existing  stocks. 

(e)  The  risks  and  costs  of  disposal 
should  further  distribution,  sale  or  use 
be  prohibited.  EPA  will  also  assess 
whether  the  existing  stocks  can  be  used 
by  other  industries. 

(f)  The  practicality  in  implementing  an 
existing  stocks  provision. 

(g)  Any  other  relevant  factors  related 
to  balancing  the  risks  and  benefits  of 
existing  stocks  provisions  or  prohibition. 

EPA  has  considered  the  above  criteria 
related  to  sale  of  existing  stocks  of 
arsenic  acid.  EPA  is  proposing  to 
prohibit  sale,  distribution  and  use  of 
arsenic  acid  after  the  final  date  of 
cancellation.  EPA  has  considered  the 
risks  associated  with  1  year's  use  of  6  x 
10"*  to  certain  workers  exposed  to 
arsenic  acid,  which  has  been  classified 
as  a  known  human  carcinogen.  EPA  has 
also  identified  possible  exposure  to  area 
residents  and  of  ground  water 
contamination.  Benefits  associated  with 
sale,  distribution  and  use  would  result 
from  time  allowed  to  develop  and 
implement  alternative  methods  of 
desiccation.  Paraquat  although 
considered  less  effective  in  certain  areas 
and  more  costly  to  use,  is  available  as 
an  alternative  chemical  desiccant. 
Accordingly,  EPA  has  considered  the 
benefits  associated  with  allowing  time 
to  sell,  distribute  and  use  existing 
arsenic  acid  stocks  to  be  limited  and  not 
justified  when  weighed  against  risks. 

VI.  Procedural  Matters 

As  required  by  FIFRA  section  6(b)  and 
25(d)  and  40  CFR  154.31(b),  EPA  has 
transmitted  copies  of  a  draft  Notice  of 
Intent  to  Cancel  consistent  with  this 
Notice,  together  with  support 
documents,  to  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
Panel  for  comment.  EPA  will  publish 
any  comments  received  from  the 
Secretary  or  fi-om  the  Panel,  and  EPA's 
responses,  in  the  Notice  of  Final 
Determination. 

Vn.  References 

(1)  Rispin,  February  17. 1988, 
"Oncogenic  Risk  Assessment  for 
Inorganic  Arsenic" 

(2)  Schlosser,  June  15, 1989 
"Assessment  of  Exposure  of  Inorganic 
Arsenic  Pesticides  to  Handlers  and 
Others  Associated  with  the  Use  of 
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(3)  Schlosser.  November  9. 1990, 
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Acid." 

(4)  Texas  Department  of  Agriculture. 
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Arsenicals." 
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1334). 
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(15)  USEPA,  1985.  OAQPS  "Risk 
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VIII.  Public  Comment  Opportunity 

EPA  is  providing  a  60-day  period  for 
the  public^to  conuDent  on  this  Notice 
and  on  the  Inorganic  Arsenicals 
Technical  Support  Document  Comments 
must  be  submitted  by  December  6, 1991. 
All  comments  and  information  should  be 
submitted  in  triplicate  to  the  address 
given  in  this  Notice  under  the 
ADDRESSES  section  of  this  noUce.  The 
comments  and  information  should  bear 
the  identifying  notation  OPP-30000/29B. 

AH  comments,  information  and 
analyses  which  come  to  the  attention  of 
EPA  may  serve  as  a  basis  for  final 
determination  of  regulatory  action 
during  the  Special  Review. 

IX.  Public  Docket 

EPA  has  established  a  public  docket 
[OPP-30000/29B]  for  tiie  inorganic 
arsenic  Special  Review.  This  public 
docket  win  include;  (1)  This  Notice;  (2) 
the  Tedinicel  Support  Document;  (3)  any 
other  Notices  pertinent  to  the  inorganic 
arsenic  Special  Review;  (4)  non-CBI 
documents  and  c(^ies  of  written 
comments  or  other  materials  submitted 
to  EPA  in  response  to  this  Notice,  and 
any  other  comments  regarding  arsenic 
acid  submitted  at  any  time  during  the 
Special  Review  process  by  any  person 
outside  the  govemmrnt;  (5)  a  transcript 


of  all  pubhc  meetings  held  by  EPA  for 
the  purpose  of  galhermg  information  on 
inorganic  arsenicals;  (6)  memoranda 
describing  each  meeting  on  inorganic 
arsenic  held  during  the  Special  Review 
process  between  EPA  personnel  and 
any  person  outside  the  government;  and 
(7)  a  current  index  of  materials  in  the 
public  docket 

Dated:  September  30, 1991 

Victor  y.  Kimm. 

Acting  Assistant  Admiaittrator  for  Pesticides 
and  Toxic  Substances. 

(FR  Doc.  91-24072  Piled  1(M-91;  8.45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collsction 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

September  30. 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street  NW..  Washington.  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission.  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt  Office  of  Management  and 
Budget  room  3235  NEOB,  Washington. 
DC  20503.  (202)  395-4814. 

OMB  Number:  3060-0110. 

TitJe:  Application  for  Renewal  of 
License  oi  Commercial  and 
Noncommercial  AM,  FM  or  TV 
Broadcast  Station. 

Form  Number  FCC  Form  303-S. 

Action:  Revision. 

Respondents:  Businesses  or  other  for- 
proHt  (including  small  businesses). 

Frequency  of  Response:  Other:  once 
every  5  years  for  TV;  once  every  7  years 
for  radia 

Estimated  Annual  Burden:  3.237 
response;  0.8  hours  average  burden  per 
response;  2.590  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  Form  303-S  is 
required  to  be  filed  by  licensees  of  AM. 
FM  and  TV  broadcast  stations  for 
renewal  of  the  station  license.  This  form 
is  basicaUy  a  checklist  which  assures 
the  Commission  that  all  necessary 
reports  and  contracts  have  been  filed 
and  that  the  licensee  is  in  full 


compliance  with  PCC  rules.  On  8/1/91 
the  Commission  adopted  a 
Memorandum  Opinion  and  Order  in  MM 
Docket  No.  90-57a  Policies  and  Rules 
Concerning  Children's  Television 
Programming.  This  MO&O  responds  to 
seven  petitions  for  reconsideration  and/ 
or  clarification.  FCC  Form  303-S  will  be 
amended  to  reflect  that  the  commercial 
limits  apply  to  pro-am  segments  of  five 
minutes  or  longer  duration  that  are  part 
of  a  larger  block  of  children's 
programming.  The  data  is  used  by  FCC 
staff  to  assure  that  the  necessary  forms 
connected  with  the  renewal  application 
have  been  filed  and  that  the  licensee 
continues  to  meet  basic  statutory 
requirements  to  remain  a  licensee  of  a 
broadcast  station. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

(FR  Doc  91^24000  Filed  10-(-«l:  &45  araj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUIMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 

Type  of  review:  Existing  collection  in 
use  without  an  OMB  control  number. 

TitJe:  Dispute  Resolution  Neutrals 
Questionnaire. 

Form  number  None. 

OMB  number  None. 

Expiration  date  of  OMB  clearanoe: 
N/A. 

Respondents:  Parties  wishing  to  be 
considered  for  inclusion  on  the  FDIC's 
Roster  of  Dispute  Resolution  Neutrals. 

Frequency  of  response:  On  occasion. 

Number  of  respondents:  500. 

Number  of  responses  per  respondent- 
1. 

TotaJ  annua]  responses-  500. 

A  verage  number  of  hours  per 
response:  0.5. 

TotaJ  annual  burden  hours:  250. 

OMB  reviewer  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 


50586 


Federal  Register  /  Vol.  56.  No.  194  /  Monday.  October  7.  1991  /  Notices 


Budget.  Paperwork  Reduction  Project, 
Washington.  D.C.  20503. 

FDIC  contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington,  D.C.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before 
December  6, 1991. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
'Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPtfMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1821(dU7)(B)(l)),  the  FDIC  is 
developing  a  national  roster  of  qualified 
dispute  resolution  neutrals  to  serve  as 
mediators  and  arbitrators.  Parties 
wishing  to  be  considered  for  inclusion 
on  this  roster  must  submit  a  completed 
questionnaire  to  the  FDIC. 

Dated:  October  1, 1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

[FR  Doc  91-24034  Filed  10-4-91;  8:45  amj 
BIUJNO  CODE  •714-01-M 


FEDERAL  RESERVE  SYSTEM 

BW3  Bancorporation,  et  aL; 
Formations  ot.  Acquisitions  by;  and 
■Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 


and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
29. 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  BW3  Bancorporation,  West  Des 
Moines,  Iowa;  to  merge  with  W.D.K. 
Bancorporation,  West  Des  Moines, 
Iowa,  and  thereby  indirectly  acquire 
Liberty  Bank  ft  Trust,  Pahner,  Iowa. 

2.  Granville  Bancshares,  Inc., 
Granville,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  "The  Whaples  ft 
Farmers  State  Bank,  Naponset,  Illinois. 

3.  Heritage  Financial  Services,  Inc., 
Blue  Island.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Country 
Club  Bancorporation.  Country  Club 
Hills,  Illinois,  and  thereby  indirectly 
acquire  1st  Heritage  Bank,  Country  Club 
Hills,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  1, 1991. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc  91-24047  Filed  10-4-91;  8:45  am) 

BIUUNOCODC  6310-41-F 


Capital  Directions,  Inc.,  et  al,;  Notice  of 
Applications  To  Engage  de  Novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(d)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throiigh  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  vyould 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  29, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Capital  Directions,  Inc.,  Mason, 
Michigan;  to  engage  de  novo  through  its 
subsidiary,  Monex  Financial  Services, 
Inc..  d/b/a  Monex  Tax  Service,  Mason. 
Michigan,  in  tax  planning  and 
preparation  activities  pursuant  to  § 
225.25(b)(21)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
the  Great  Lakes  region. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Lowry  Facilities,  Inc.,  Clinton, 
Oklahoma,  and  Oklahoma 
Bancorportion.  Inc..  Clinton.  Oklahoma; 
to  engage  de  novo  in  making  and 
servicing  loans  pursuant  to  S 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  October  1, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-24048  Filed  10-4-91:  8:45  am) 

BtLUKO  CODE  C210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS. 
action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
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certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11988).  A  similar  notice  listing 
all  currently  certified  laboratories  will 
be  published  during  the  first  week  of 
each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it  is 
restored  to  full  certification  under  the 
Guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  L.  Goss,  Program  Assistant,  Drug 
Testing  Section,  Division  of  Applied 
Research,  National  Institute  on  E)rug 
Abuse,  room  9-A-53,  5600  fishers  Lane, 
Rockville,  Maryland  20857;  tel.: 
(301)443-6014. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Public 
Law  100-71,  Subpart  C  of  the 
Guidelines,  "Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies,"  sets  strict 
standards  which  laboratories  must  meet 
in  order  to  conduct  urine  drug  testing  for 
Federal  agencies.  To  become  certified 
an  applicant  laboratory  must  undergo 
three  rounds  of  performance  testing  plus 
an  on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  NIDA  certification  are 
not  to  be  considered  as  meeting  the 
minimum  requirements  expressed  in  the 
NIDA  Guidelines.  A  laboratory  must 
have  its  letter  of  certification  from  HHS/ 
NIDA  which  attests  that  it  has  met 
minimum  standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  mioimum  standards  set  forth  in 
the  Guidelines: 
AccuTox  Analytical  Laboratory,  427 

Fifth  Avenae.  NW..  Attalla,  AL  35954- 

0770  205-S38-0012 
Alpha  Medical  Laboratory,  inc.  405 

Alderson  Street  Schofield,  WI 54476. 

800-627-6200 
American  BioTest  Laboratories,  Inc. 

Building  15,  3350  Scott  Boulevard, 

Santa  Clara,  CA  95054,  40B-727-5S2S 
American  Medical  Laboratories,  Inc.. 

11091  Maan  Street,  P.O.  Box  188, 

Fairfax.  VA  22030,  703-691-9100 
Associated  Pathologists  Labora tones. 

Inc.,  4299  South  Bumham  Avenue, 


suite  250  Las  Vegas,  NV  89119-5412, 

702-733-7886 
Associated  Regional  and  University 

Pathologists,  Inc.  (ARUP),  500  Chipeta 

Way,  Salt  Lake  City,  UT  84108.  801- 

583-2787 
Bayshore  Clinical  Laboratory,  4555  W. 

Schroeder  Drive,  Brown  Deer,  WI     • 

53223,  414-355-4444/800-877-7016 
Bellin  Hospital-Toxicology  Laboratory 

2789  Allied  Street,  Green  Bay.  WI 

54304.  414-49&-2487 
Bioran  Medical  Laboratory.  415 

Massachusetts  Avenue,  Cambridge. 

MA  0213a  617-547-8900 
Cedars  Medical  Center.  Department  of 

Pathology,  1400  Northwest  12th 

Avenue,  Miami.  FL  33136. 305-325- 

5810 
Center  for  Human  Toxicology,  417 

Wakara  Way-room  290,  University 

Research  Park.  Salt  Lake  City,  UT 

84108.  801-561-5117 
Columbia  Biomedical  Laboratory.  Inc.. 

4700  Forest  Drive,  suite  200.  Columbia. 

SC  29206,  800-848-4245/803-782-2700 
Clinical  Pathology  Facility,  Inc.,  711 

Bingham  Street,  Pittsburgh.  PA  15203. 

412-488-7500 
Clinical  Reference  Lab,  11850  West  85th 

Street.  Lenexa.  KS  66214.  800-445- 

6917 
CompuChem  Laboratories.  Inc  3308 

Chapel  Hill/Nelson  Hwy.,  P.O.  Box 

12652.  Research  Triangle  Park.  NC 

27709,  919-549-826/800-833-3984 
Damon  Clinical  Laboratories,  140  East 

R>'an  Road,  Oak  Creek,  WI  53154, 

800-365-3840  (name  changed:  formerly 

Chem-Bio  Corporation;  CBC  Clinilab) 
Damon  Clinical  Laboratories,  8300 

Esters  Blvd.,  suite  900,  Irving,  TX 

75063,  214-929-0535 
Doctors  &  Physicians  Laboratory,  801 

East  Dixie  Avenue,  Leesburg,  FL 

32748,  904-787-9006 
Drug  Labs  of  Texas,  15201 1 10  East, 

suite  125,  Channelview,  TX  77530. 

713-457-3784 
DrugScan.  Inc^  P.O.  Box  2969. 1119 

Meams  Road,  Warminster,  PA  18874. 

215-674-«310 
Eagle  Forensic  Laboratory,  Inc.  950 

North  Federed  Highway,  suite  308. 

Pompano  Beach,  FL  33062.  305-946- 

4324 
Eastern  Laboratories,  Ltd.,  95  Seaview 

Boulevard,  Port  Washington.  NY 

11050,  516-625-9800 
General  Medical  Laboratories.  36  South 

Brooks  Street.  Madison,  WI  53715, 

60&-287-.6267 
Heal^Care /Preferred  Laboratories, 

24451  Telegraph  Road  Sondifieid.  MI 

48034,  800-22S-9414  (outside  MIl/80a- 

328-1142  (MI  only) 
Laboratory  of  Pathology  of  Seattle,  Inc 

1229  Madiaon  St.  suite  500,  Nordstrom 


Medical  Tower.  Seattle,  WA  98101 

206-386-2672 
Laboratory  &>eciali6tB,  Inc.  P.  O.  Box 

4350.  Woodland  Hills.  CA  91385.  818- 

718-0115/800-331-8870  (outside  CA)/ 

80O-464-7TO1  (CA  only)  (name 

changed:  formerly  Abused  Drug 

Laboratories) 
Laboratory  Specialists,  Inc..  113  Jarrell 

Drive,  Belle  Chasse.  LA  70O37.  504- 

392-7961 
Mayo  Medical  Laboratories,  200  SW. 

First  Street  Rochester,  MN  55905,  800- 

533-1710/507-284-3631 
Med-Chek  Laboratories,  Inc..  4900  Perry 

Highway.  Pittsburgh.  PA  15229,  412- 

931-7200 
MedExpress/National  Laboratory 

Center,  4022  Willow  Lake  Boulevard. 

Memphis.  TN  38175.  901-795-1515 
MedTox  Bio-Analytical  Technologiea. 

2356  North  Lincoln  Avenue.  Chicago. 

IL  60614  312-880-6900 
MedTox  Laboratories.  Ina.  402  W. 

County  Road  D,  St  Paul,  MN  55112. 

612-636-7468/800-632-3244 
Mental  Health  Complex  Laboratories. 

9455  Watertown  Plank  Road. 

Milwaukee,  WI  53226.  414-257-7439 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E.  Glen  Oak 

Avenue.  Peoria.  IL  61636.  800^52- 

1835/309-671-5199 
MetPadi,  Inc  1355  Mittel  Boulevard, 

Wood  Dale,  IL  60191.  708-595-3888 
MetPath,  Inc.,  One  Malcolm  Avenue, 

Teterboro,  N)  07608.  201-393-5000 
MetWest-BPL  Toxicology  Laboratory. 

18700  Oxnard  Street  Tartana.  CA 

91356,  800-492-0800/818-343-8191 
National  Center  for  Forensic  Science. 

1901  Sulphur  Spring  Road,  Baltimore. 

MD  21227.  301-247-0100  (name 

changed:  formerly  Maryland  Medical 

Laboratory,  Inc.) 
National  Drug  Assessment  Corporation. 

5419  South  Western.  Oklahoma  City. 

OK  73109. 800-749-3784  (name 

changed:  formerly  Med  Arts  Lab) 
Nationeil  Health  Laboratories 

Incorporated,  13900  Park  Center  Road, 

Hemdon.  VA  22071. 703-742-3100/ 

800-572-3734  (inside  VA)/800-336- 

0391  (outside  VA) 
National  Health  Laboratories 

Incorporated,  d.b.a.  National 

Reference  Laboratory.  Substance 

Abuse  Division,  1400  Donelson  Pike. 

suite  A-15.  Nashville,  TN  37217. 615- 

360-3992 /800-800-4522 
National  Health  Laboratories 

Incorporated  2540  Empire  Drive. 

Winston-Salem.  NC  27103-67ia  919- 

760-4620/800-334-6627  (outside  NQ/ 

800-642-0604  (NC  only) 
National  Psychopharmacology 

Laboratory.  Inc..  9320  Park  W. 
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Boulevard,  Knoxville.  TN  37923,  800- 

251-9492 
National  Toxicology  Laboratories,  Inc., 

1100  California  Avenue,  Bakersfield, 

CA  93304.  805-322-4250 
Nichols  Institute  Substance  Abuse 

Testing  (NISAT),  8985  Balboa  Avenue, 

San  Diego,  CA  92123,  800-446-4728/ 

619-694-5050  (name  changed:  formerly 

Nichols  Institute) 
Northwest  Toxicology,  Inc..  1141  E.  3900 

South,  Salt  Lake  City.  UT  84124,  800- 

322-3381 
Oregon  Medical  Laboratories,  P.O.  Box 

972,  722  East  11th  Avenue,  Eugene.  OR 

97440-0972,  503-687-2134 
Parke  DeWatt  Laboratories,  Division  of 

Comprehensive  Medical  Systems,  Inc., 

1810  Frontage  Rd.,  Northbrook.  IL 

60062,706-480-4680 
Pathlab.  Inc.,  16  Concord,  El  Paso,  TX 

79906,800-999-7284 
Pathology  Associates  Medical 

Laboratories,  East  11604  Indiana. 

Spokane.  WA  99206,  509-928-2400 
PDLA,  Inc..  100  Corporate  Court.  So. 

Plainfield.  NJ  07080,  201-769-8500 
PharmChem  Laboratories.  Inc.,  1505-A 

O'Brien  Drive,  Menlo  Park.  CA  94025. 

415-328-6200/800-446-5177 
Poisonlab,  Inc.,  7272  Clairemont  Mesa 

Road,  San  Diego,  CA  92111,  619-279- 

2600 
Precision  Analytical  Laboratories,  Inc., 

13300  Blanco  Road,  suite  150,  San 

Antonio,  TX  78216.  512-493-3211 
Regional  Toxicology  Services,  15305  NE. 

40th  Street,  Redmond,  WA  98052,  206- 

882-3400 
Roche  Biomedical  Laboratories,  1801 

First  Avenue  South,  Birmingham,  AL 

35233.  20&-581-3537 
Roche  Biomedical  Laboratories.  6370 

Wilcox  Road.  Dublin,  OH  43017.  614- 

889-1061 
Roche  Biomedical  Laboratories.  Inc., 

1912  Alexander  Drive.  P.O.  Box  13973. 

Research  Triangle  Park.  NC  27709. 

919-381-7770 
Roche  Biomedical  Laboratories,  Inc.,  69 

First  Avenue.  Raritan,  NJ  08869,  800- 

437-4986 
Roche  Biomedical  Laboratories.  Inc.. 

1120  Stateline  Road,  Southaven.  MS 

38671,  601-342-1286 
S.E.D.  Medical  Laboratories,  500  Walter 

NE,  Suite  500.  Albuquerque.  NM. 

87102,  505-848-8800 
Sierra  Nevada  Laboratories,  Inc.,  888 

Willow  Street.  Reno.  NV  89502,  800- 

648-5472 
SmithKline  Beecham  Clinical 

Laboratories,  506  E.  State  Parkway, 

Schaumburg.  IL  60173.  708-885-2010 

(name  changed:  formerly  International 

Toxicology  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories,  11636  Administration 

Drive,  St.  Louis,  MO  63146,  314-567- 

3905 


SmithKline  Beecham  Clinical 
Laboratories,  400  Egypt  Road. 
Norristown.  PA  19403.  800-523-5447 
(name  changed:  formerly  SmithKline 
Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  3175  Presidential  Ehive, 
Atlanta.  GA  30340.  404-934-9205 
(name  changed:  formerly  SmithKline 
Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  8000  Sovereign  Row. 
Dallas,  TX  75247,  214-638-1301  (name 
changed:  formerly  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  7600  Tyrone  Avenue. 
Van  Nuys.  CA  91045,  818-376-2520 

South  Bend  Medical  Foundation,  Inc.. 
530  North  Lafayette  Boulevard,  South 
Bend.  IN  46601.  219-234-4176 

Southgate  Medical  Laboratory.  Inc., 
21100  Southgate  Park  Boulevard,  2nd 
Floor,  Maple  Heights,  OH  44137,  800- 
33&-0ie6  outside  OH/800-362-6913 
inside  OH 

St.  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  North 
Lee  Street,  Oklahoma  City.  OK  73102. 
405-272-7052 

St  Louis  University  Forensic  Toxicology 
Laboratory,  1205  Can*  Lane.  St.  Louis, 
MO  63104,  314-577-6628 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  301  Business  Loop 
70  West,  suite  208.  Columbia.  MO 
65203  314-682-1273 

Toxicology  Testing  Service,  Inc..  5426 
N.W.  79th  Avenue.  Miami.  FL  33166. 
305-593-2260 

Charies  R.  Schuster, 

Director,  National  Institute  on  Drug  Abuse. 

[FR  Doc.  91-24152  Filed  10-4-91;  8:45  am) 
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National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
advisory  committee  of  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  November  1991. 

The  initial  review  group  will  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  portions  of 
this  meeting  will  be  closed  to  the  public 
as  determined  by  the  Administrator, 
ADAMHA.  in  accordance  with  5  U.S.C. 
552b(c)(6)  and  5  U.S.C.  app.  2  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from:  Ms.  Diana  Widner, 
NIAAA  Committee  Management 
Officer,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration, 
Parklawn  Building,  room  16C-20,  5600 


Fishers  Lane,  Rockville,  MD  20657 
(Telephone:  301-443-4375). 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 

Committee  Name:  Immunology  and 
AIDS  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee. 

Meeting  Dates:  November  7-8, 1991. 

Place:  Holiday  Inn  Crowne  Plaza. 
Rockville,  Maryland. 

Open:  November  7. 9  a.m.-10  a.m. 

Closed:  Otherwise. 

Contact  Barbara  Smothers,  Ph.D.,  rm. 
16C-26,  Parklawn  Bldg.,  Phone  (301) 
443-6106. 

Dated:  October  1. 1991. 
Peggy  W.  CockiUL 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 
[FR  Doc.  91-24045  Filed  10-4-91;  8:45  am] 

BILUNO  COOE  41M-20-M 


National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  of  Mental  Health  for  October 
1991. 

The  initial  review  groups  will  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  portions  of 
these  meetings  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
5  U.S.C.  app.  2 10(d). 

The  meeting  of  the  Advisory 
Committee  of  the  Task  Force  on 
Homelessness  and  Severe  Mental  Illness 
will  include  discussion  of  issues 
relevant  to  the  homeless  mentally  ill 
population.  This  meeting  will  be  open, 
however,  attendance  by  the  public  will 
be  limited  to  space  available. 

Committee  Name:  Advisory 
Committee  of  the  Task  Force  on 
Homelessness  and  Severe  Mental 
Illness. 

Meeting  Date:  November  8, 1991. 

Place:  Stonehenge,  room  615F.  Hubert 
H.  Humphrey  Building.  200 
Independence  Avenue.  SW., 
Washington.  DC. 

Open:  November  6,  9  a.m. — 5  p.m. 

Contact-  Jane  Steinberg,  PhD.,  room 
llC-05.  Paridawn  Building,  Telephone 
(301)  443-0000. 

Committee  Name:  Services 
Subcommittee  of  the  Epidemiologic  ami 
Services  Research  Review  Committee. 

Meeting  Date:  November  6-8, 1991. 
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Place:  Embassy  Suites  Hotel.  4300 
Military  Road.  NW..  Washington.  DC 
20015. 

Open:  November  6, 9  a.m. — 10  a.m. 

Closed:  Otherwise. 

Contact:  Gloria  Yockelson.  room  9C- 
05,  Parklawn  Building.  Telephone  (301) 
443-0948. 

Committee  Name:  Clinical  and 
Behavioral  Sciences  Subcommittee  of 
the  Mental  Health  Small  Grant  Review 
Committee. 

Meeting  Date:  November  13-15, 1991. 

Place:  Avenue  Plaza  Suite  Hotel.  2111 
St.  Charles  Avenue,  New  Orleans,  LA 
70130. 

Open:  November  13,  9  a.m. — 10  a.m. 

Closed:  Otherwise. 

Contact:  Sheri  Schwartzback,  room 
9C-05,  Parklawn  Building,  Telephone 
(301)443-4843. 

Committee  Name:  Biological  and 
Neurosciences  Subcommittee  oi  the 
Mental  Health  Small  Grant  Review 
Committee. 

Meeting  Date:  November  15-18, 1991. 

Place:  Avenue  Plaza  Suite  Hotel,  2111 
St.  Charles  Avenue,  New  Orleans,  LA 
70130. 

Open:  November  15,  8:30  a.m.— 9:30 
a.m. 

Closed:  Otherwise. 

Contact:  Monica  Woodfork,  room  9C- 
05,  Parklawn  Building,  Telephone  (301) 
443-4843. 

Committee  Name:  Clinical, 
Psychosocial,  and  Behavioral 
Subcommittee  of  the  Mental  Health 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee. 

Meeting  Date:  November  21-22, 1991. 

Place:  The  Wyndham  Bristol  Hotel, 
2430  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20037. 

Open:  November  21.  8:30  a.m. — 9:15 
a.m. 

Closed:  Otherwise. 

Contact:  Regina  Thomas,  room  9C-15, 
Parklawn  Building.  Telephone  (301)  443- 
6470. 

Committee  Name:  Psychobiological. 
Biological,  and  Neurosciences 
Subcommittee  of  the  Mental  Health 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee. 

Meeting  Date:  November  21-22. 1991. 

Place:  The  Wyndham  Bristol  Hotel. 
2430  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20037. 

Open:  November  21. 8:30  a.m. — 9:15 
a.m. 

Closed:  Otherwise. 

Contact:  Rehana  Chowdhury,  room 
9C-15,  Parklawn  Building.  Telephone 
(301)  443-6470. 


Dated:  October  1. 1991. 
Pany  W.  CockiUI. 

Committee  Management  Officer,  Alcohol, 

Drug  Abuse,  and  Mental  Health 

Administration. 

[PR  Doc.  91-24046  Filed  10-4-91;  8:45  am) 

MUMO  COM  41«e-S0-H 


Centers  for  DteeaM  Control 

CDC  Advttory  Committee  on  the 
Prevention  of  HIV  infection:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-483).  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
committee  meeting. 

Name:  CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection. 

Times  and  Dates:  8:30  a.m.-5:15  p.m., 
October  30, 1991:  8:30  a.m.-2:30  p.m.,  October 
31, 1991. 

Place:  Sheraton  Century  Center  Hotel,  2000 
Century  Boulevard,  NE,  Atlanta,  Georgia 
30345. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
advising  the  Director,  CDC  regarding 
objectives,  strategies,  and  priorities  for  HIV 
prevention  efforts,  including  maintaining 
surveillance  of  AIDS  and  HIV  infection,  the 
epidemiologic  and  laboratory  study  of  AIDS 
and  HIV,  information/education  and  risk 
reduction  activities  designed  to  prevent  the 
spread  of  HIV  infection,  and  other  preventive 
measures  that  become  available. 

Matters  to  be  Discussed:  The  committee 
will  discuss  actions  taken  by  CDC  on  the 
recommendations  made  by  the  committee 
during  the  April  17-18, 1991,  meeting  and 
current  CDC  approaches  to  pediatric  HIV/ 
AIDS  issues.  In-depth  discussions  will  lead  to 
development  of  a  preliminary  list  of 
recommendations  regarding  CDC  methods 
and  approaches. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Connie  Granoff.  Committee  Assistant.  Offlce 
of  the  Deputy  Director  (HIV),  CDC  1800 
Clifton  Road.  NE.,  Maiistop  E-40,  Atlanta. 
Georgia  30333,  telephone  (404)  639-2918  or 
FTS236-29ia 

Dated:  October  1. 1991. 
Elvin  HUyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[PR  Doc.  91-24038  Filed  10-4-91:  8:45  am] 
MLLMO  COM  41«»-1«-«l 


National  Inetitutee  of  Health 

Meeting  of  tt>e  Advieory  Committee  to 
the  Director.  NIH 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Advisory  Committee  to  the  Director. 
NIH,  on  November  21, 1991.  at  the 


National  Institutes  of  Health.  Bethf  sda, 
Maryland  20892.  from  8  a.m.  to  5  p.m..  in 
Building  31.  Conference  Room  10.  C 
Wing.  The  meeting  will  be  open  to  the 
public. 

The  meeting  will  be  devoted  to 
discussion  of  (1)  The  NIH  Strategic  Plan, 
and  (2)  Indirect  Cost. 

The  Executive  Secretary,  Jay 
Moskowitz.  Ph.D.,  National  Institutes  of 
Health,  Shannon  Building,  room  103, 
Bethesda,  Maryland  20892,  (301)  496- 
3152,  will  furnish  the  meeting  agenda, 
rosters  of  Committee  members  and 
consultants,  and  substantive  program 
information  upon  request 

Dated:  September  30, 1991. 
Samuel  C  RswUngs, 

Acting  Committee  Management  Officer.  NIH. 
(PR  Doc.  91-24069  Filed  10-4-91: 8:45  am] 

nUJNO  COM  414»-0t-M 


IMeetir>g  of  a  Sut>commlttee  of  the 
Advisory  Committee  to  the  Director, 
NIH 

Pursuant  to  Public  Law  92-483,  notice 
is  hereby  given  of  the  meeting  of  a 
Subcommittee  of  the  Advisory 
Committee  to  the  Director,  NIH,  on 
November  13, 1991,  at  the  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  from  8:30  a.m.  to  5  p.m.,  in  the 
Shannon  Building,  Wilson  HalL  The 
meeting  will  be  devoted  to  discussion  of 
the  "Department  of  Health  and  Human 
Services  Study  of  Indirect  Cost."  The 
meeting  will  be  open  to  the  public. 

The  Executive  Secretary  of  the 
Advisory  Committee,  |ay  Moskowitz, 
Ph.D.,  National  Institutes  of  Health. 
Shannon  Building,  room  103,  Bethesda, 
Maryland  20892,  (301)  496-3152,  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request. 

Dated  September  30, 1991. 
Samuel  C  RawUngs, 

Acting  Committee  Management  Officer,  NIH. 
[PR  Doc.  91-24090  Filed  10-4-91:  &45  am] 

■UliNO  COM  4140-01-M 


National  Cancer  Institute;  Meeting  of 
the  Cancer  Research  Manpower 
Review  Committee 

Pursuant  to  Public  Law  92-483,  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Research  Manpower  Review 
Committee,  National  Cancer  Institute, 
on  November  7  ft  a  1991,  The  Holiday 
Inn — Chevy  Chase,  5520  Wisconsin 
Avenue,  Chevy  Chase,  Maryland  20815. 

lliis  meeting  will  be  open  to  the 
public  on  November  7, 1991,  from  8  a.m. 
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to  9  a.m..  to  review  administrative 
details  and  other  cancer  research 
manpower  review  issues.  Attendance  by 
the  public  wiU  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c){4)  and 
552b(c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on 
November  7  from  9  a.m.  to  recess  and  on 
November  8  from  8  a.m.  to  adjournment 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
irdividuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute.  Building  31, 
room  10A06.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5706)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request 

Dr.  Mary  Bell.  Scientific  Review 
Administrator.  Cancer  Research 
Manpower  Review  Committee.  National 
Cancer  Institute,  Westwood  Building, 
room  834,  National  Institutes  of  Health. 
Bethesda.  Maryland  20892  (301/496- 
7978)  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers;  93-J93.  Cancer  Cause  and 
Prevention  Research;  93  J&l,  Cancer 
Detection  and  Diagnosis  Research;  93,395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  ResearA:  93.397,  Cancer  Centers 
Support:  93.390,  Cancer  Research  Manpower 
93.399.  Cancer  Control) 

Dated:  September  24. 1991. 
Samuel  C  Rawlings, 

Acting  Committee  Management  Officer,  NIH. 
|FR  Doc.  91-24091  Filed  10-4-«l:  8:45  am) 

BUXMO  coot  4140-01-* 


National  Cancer  Institute;  Meeting 
Developmental  Therapeutics 
Contracts  Revtew  Cotnmmee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Developmental  Therapeutics  Contracts 
Review  Committee.  National  Cancer 
Institute.  National  Institutes  of  Health. 
October  17-18. 1991,  The  Bethesda 
Marriott.  5151  Pocks  Hill  Road. 
Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  the    ' 
public  on  October  17  from  a-30  a.m.  to 


9:30  a.m.  to  discuss  administrative 
details.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5.  US-C  and  section 
10(d)  of  Pubhc  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  October 
17  from  9:30  a.m.  to  recess  and  on 
October  18  from  8:30  a  an.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  contract 
proposals.  These  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  matericd  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  O^ice, 
National  Cancer  Institute,  Building  31, 
room  10A06.  National  Institutes  of 
Health.  Bethesda,  Maryland  20692  (301/ 
496-5708)  will  provide  a  summary  of  the 
meeting  and  a  roster  of  comraittee 
members  upon  request. 

Dr.  Susan  E.  Feinman.  Scientific 
Review  Administrator,  Developmental 
Therapeutics  Contracts  Review 
Committee.  5333  Westbard  Avenue, 
room  809,  Bethesda,  Maryland  20892 
(301/402-0944)  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  83.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support  93.398,  Cancer  Research  Manpower 
93.399.  Cancer  Control) 

Dated-  September  24, 1991. 
Samuel  C  Rawlings, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  91-24082  Filed  10-4-01;  8:45  am] 

BUOMQ  COOC  4140-S1-II 


National  Institute  of  Child  Health  and 
Humuin  Development;  Meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research,  National 
Institute  of  Child  Health  and  Human 
Development.  November  1, 1991, 
Bethesda  Marriott  Hotel,  5151  Pooks  Hill 
Road,  Bethesda,  Maryland  20814. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  a.m.  on  November  1  to 
adjournment  on  November  1. 
Attendance  by  the  public  will  be  limited 
to  space  available.  The  Board  will 


review  and  assess  Federal  research 
priorities,  activities,  and  findings 
regarding  medical  rehabilitation 
research  and  shall  advise  on  the 
provisions  of  the  statute-required 
comprehensive  plan  for  the  conduct  and 
support  of  medical  rehabilitation 
research. 

Ms.  Mary  Piummer,  Board  Secretary. 
NICHD.  Executive  Plaza  North,  room 
52a  National  Institutes  of  Health. 
Bethesda,  Maryland  20892,  Area  Code 
301, 496-1485.  will  provide  substantive 
program  information.  If  you  have 
specific  disability-related  requirements 
please  call. 

Dated:  September  3a  1901. 
Samuel  C  Rawlings, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  91-24003  Piled  10-4-01: 8:45  am) 

8IUJN0  CODE  4140-01-M 


National  Institute  of  Dental  Research; 
Meeting  of  NfDR  Special  Grants 
Review  Committee 

Pursuant  to  Public  Law  62-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Special  Grants  Review  Committee, 
National  Institute  of  Dental  Research, 
November  4-6, 1991,  in  the  Montgomery 
I  Meeting  Room,  Marriott  Residence  inn. 
7335  Wisconsin  Avenue.  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  from  8:30  to  9  a.m.  on 
November  4  for  general  discussions. 
Attendance  by  the  public  is  limited  to 
space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  tide  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on 
November  4  frtim  9  a.m.  to  recess,  on 
November  5  from  8:30  a.m.  to  recess  and 
on  November  6  from  8:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  William  Gartland,  Scientific 
Review  Administrator.  NIDR  Special 
Grants  Review  Committee,  NIH, 
Westwood  Building,  room  519,  Bethesda. 
MD  20892,  (telephone  301/496-7658)  will 
provide  a  summary  of  the  meeting, 
roster  of  committee  members  and 
substantive  program  Information  upon 
request. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Dental  Research 
Institute;  National  Institutes  of  Health] 

Dated:  Septemlxr  24. 1991. 
Samuel  C.  RawliiDis» 

Acting  Committer  Management  Officer.  NIH. 
(FR  Doc.  91-24094  Filed  10-4-91;  8:45  am] 

MLUNO  COOe  4140-01-M 

Division  of  Researcii  Grants;  IMesting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  o^the 
following  study  sections: 

Safety  and  Occupational  Health,  Dr. 

Gopal  Shaima,  Westwood  Bldg.,  rm. 

219C.  Tel.  301-496-6723.  Oct.  16-ia 

8  a.m..  Holiday  Inn,  Bethesda,  MD 
Lung  Biology  and  Pathology,  Dr.  Anne 

Clark.  Westwood  Bldg.,  rm.  AlO.  Tel. 

301-496-4673,  Oct.  21-23,  8  a.m., 

Holiday  Inn,  Bethesda,  MD 

The  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meetings.  Attendance  by  the  public  will 
be  limited  to  space  available.  The 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4]  and  552b(c](6).  title 
5,  U.S.C.  and  section  10(d)  of  Public  Law 
92-463.  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301^96-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Nos.  13.306, 13.333, 13.337. 13.393- 
13.396,  13.837-13.844, 13.846-13.878, 13.892. 
13.893,  National  Institutes  of  Health.  HHS) 

Dated:  September  24. 1991. 
Samuel  C.  Rawlings, 

Acting  Committee  Management  Officer,  NIH. 
|FR  Doc.  91-24095  Filed  10-4-91;  8:45  am) 

MU.IMO  COOE  414<M>t-M 


Put>lic  Healtt)  Servica 

National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors' 
Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors,  U.S. 
Public  Health  Service,  in  the  Conference 
Center,  Building  101,  South  Campus, 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS).  Ill  Alexander 
Drive.  Research  Triangle  Park,  North 
Carolina,  on  October  24. 1991. 

The  meeting  will  be  open  to  the  public 
from  9  a.m.  to  3  p.m.  in  the  Conference 
Center.  The  preliminary  agenda  topics 
with  approximate  times  are  as  follows: 

9  a.m.-10:30  a.m. — Review  of  Research 
Activities  on  Protein  Modulation  During 
Cell  Transformation  of  the  Chemical 
Carcinogenesis  Mechanisms  Group. 
Division  of  Toxicology  Research  and 
Testing,  NIEHS. 

10:45  a.m.-ll:45  a.m. — Review  of  Chemicals 
Nominated  for  NTP  studies.  Six  chemicals 
will  be  reviewed.  Five  of  the  chemicals 
were  evaluated  by  the  NTP  Chemical 
Evaluation  Committee  (CEC)  on  August  8, 
1991.  and  are  (with  CAS  Nos.  in 
parentheses):  (1)  Benzophenone  (119-61-9); 
(2)  Benzyltrimethylammonium  Chloride  (56- 
93-9);  (3)  1.2,3.4-Butanetetracarboxylic  Acid 
(1703-58-8);  (4)  Halazone  (80-13-7);  and  (5) 
I'entaerythritol  Triacrylate  (3524-68-3).  One 
chemical  was  reviewed  by  the  CEC  on 
March  13, 1991:  Trimethylolpropane 
Triacrylate  (15625-89-5). 

12:45  p.m.-l  p.m. — Report  of  the  Director,  NIP 

1  p.m.-l:15  p.m. — Update  on  Activities  of  the 
Technical  Reports  Review  Subconmiittee 

1:15  p.m.-2  p.m. — Overview  and  Comments 
on  the  Heritable  Effects  Research  Program. 
DTRT.  NIEHS 

2  p.m.-3  p.m. — Concept  Reviews 

A  Development  and  Evaluation  of  In  Vivo 
Rodent  Model  Systems  Utilizing 
Targeted  Gene  "Knock-Out"  of  Potential 
Suppressor  Genes 

B.  Neurotoxicity  Evaluation  of 
Environmental  Agents 

C  Quahty  Assurance  Audit  Report 

D.  Predictive  Toxicology  Methods 
Development 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6)  title  5  U.S. 
Code  and  section  10(d)  of  Public  Law 
92-463.  the  meeting  will  be  closed  to  the 
public  on  October  24  from  8:15  a.m.  to  9 
a.m.  and  from  3:15  p.m.  to  adjournment 
for  further  evaluation  of  the  research 
activities  in  the  Chemical 
Carcinogenesis  Mechanisms  Group. 
DTRT.  NIEHS.  including  the 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and^similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 


unwarranted  invasion  of  personal 
privacy. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  National  Toxicology  Program,  P.O. 
Box  12233,  Research  Triangle  Park. 
North  Carolina  27709.  telephone  91^ 
541-3971,  FTS  629-3971.  will  have 
available  a  roster  of  Board  members  and 
expert  consultants  and  other  program 
information  prior  to  the  meeting  and 
summary  minutes  subsequent  to  the 
meeting. 

Dated:  Septembei  16. 1991. 
Kenneth  Olden. 

Director,  National  Toxicology  Progmm. 
[FR  Doc  91-24096  FUed  10-4-91;  8:45  am] 

MLUNO  CODE  4t40-0t-« 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meetings 

agency:  Advisory  Council  on  Historic 

Preservation. 

action:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Friday, 
October  18, 1991.  The  meeting  will  be 
held  in  the  Monterey  Room  at  the  Sir 
Francis  Drake  Hotel,  450  Powell  Street. 
San  Francisco.  California,  beginning  at  9 
a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  eH'ect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development. 
Treasury,  and  Transportation;  the 
Director,  Office  of  Administration;  the 
Chairman  of  the  National  Trust  for 
Historic  Preservationf  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor,  a  Major  and  eight  non- 
Federal  members  appointed  by  the 
President. 

The  agenda  for  the  meeting  includes 
the  following: 

L  Chairman's  Welcome/Opening 

n.  Council  Business 

lU.  Section  106  Cases 

IV.  New  Business 

V.  Adjourn 

Note:  The  meetings  of  the  Council  are  upen 
to  the  public.  If  you  need  special 


50592 


Federal  Register  /  Vol.  56.  No.  194  /  Monday.  October  7,  1991  /  Notices 


accommodatioos  due  to  a  disability,  pleaae 
contact  th«  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Ave^  NW., 
roora  809.  Washington.  DC  202-786-0503.  at 
least  seven  (7)  days  prior  to  the  meeting. 

FOR  FUfrrNCR  MFORMATtON  CONTACT 

Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Ave.. 
NW..  #809.  Washington,  DC  20004. 

Dated:  September  28. 1901. 
Robert  D.  Bush, 
Executive  Director. 
(FR  Doc.  91-24014  Filed  10-4-«l;  8:45  am] 

MUJNO  COOC  4310-10-11 


DEPARTMENT  OF  THE  INTERIOfl 

Bureau  of  Land  Management 

[ID-060-01-3110-10-D999;  1-28415] 

Excttange  of  Public  Lands;  Idaho: 
Correction 

agency:  Bureau  of  Land  Management. 

action:  Notice  of  correction  of  legal 
description. 

SUMMAAY:  This  notice  corrects  the  legal 
description  previously  published  in  the 
Federal  Register  August  21, 1991.  (Vol. 
56,  No.  162)  on  page  41564.  The  second 
line  in  the  column  labeled  "Boise 
Meridian  Idaho"  published  as  "Sec.  3, 
lot  3,  SE  <A  SWV4 '  should  be  corrected 
to  "Sec.  3,  lot  3,  SEV4NWV4." 

Dated:  September  24. 1991. 
John  B.  CBiiea  m. 

Acting  District  Manager. 

[FR  Doc  91-24013  Filed  lCM-91:  8:45  am] 

BHxaiG  COOC  4»»-aa-M 


DEPARTMENT  OF  LABOR 

Offic*  of  tlM  S«cr«tary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  t>y  tfie 
Offic*  of  Management  and  Budget 
(OMB) 

Background:  The  Department  of  • 
Labor,  in  carrying  out  its  responsibilities 
imder  the  Paperworic  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
tmder  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  pubhshed.  The  Hst  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 

this  recordkeeping/reporting 

requirement 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  esHmate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 


An  abstract  describing  the  need  for  and 
uses  of  the  information  collection. 
Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  523-5095). 
Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  PoUcy.  VS. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget.  Room  3001,  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 
Administration 

Attestation  by  Employers  using  Alien 
Crewmembers  for  Longshore 
Activities  in  U.S.  Ports 

ETA  9033 

Annually 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations 

5.000  respondents;  20.000  total  hours:  4 
hours  response;  1  form 

The  information  provided  on  this  form 
by  employers  seeking  to  use  alien 
crewmembers  to  perform  longshore 
work  at  U.S.  Ports  will  permit  DOL  to 
meet  federal  responsibilities  for 
program  administration,  management 
and  oversight. 


Unemployment  Compensation  for  Former  Federal  Employees,  Handbook  No.  391 


FofmiT 

Affected  public 

Respondents 

Frequency 

Awerape  Orne 
pe(  responae 

Fsosi 

Individuals  or  households.  State  or  local  govt  Federal 
Agencies  or  eniployees. 

,  ,,   do  

140.648 

32.349 

140.649 

2,360 

14.065 

7.032 

77 

53 

Onetime 

One-Sme _ 

One-bme 

3  minutes 

ES931A..... 

3  winules 

Fsoas        ....           

ES  933 

do _.. 

<fO     

One-time 

3  minutes. 

F.soa* 

One-time 

3  minutes. 

ES936 

^     ,    , 

One-time 

One-lime 

One-time 

Sminules. 

ES939  

do ...._ _ _. 

do 

1hr45mia 

FTA  «-a5 

S  minutes. 

UMI 


21.218  total  hours 

Federal  law  (5  U.S.C.  8501-8509) 
provides  unemployment  insurance 


protection  to  former  (or  partially 
unemployed)  Federal  civilian 
employees.  It  is  referred  to,  in 


abbreviated  form,  as  "UCFE".  The  forms 
contained  throughout  the  UCFE 
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Handbook  are  used  in  connection  with 
the  provision  of  this  benefit  assistance. 
Attestation  by  facilities  Temporarily 

Employing  Nonimmigrant 
Aliens  as  Registered  Nurses 
1205-0305;  ETA  9029 
On  occasion 
Individuals  or  households;  State  or  local 

governments;  Businesses  or  other  for- 

proHt;  Federal  agencies  or  employees; 

Non-profit  institutions;  Small 

businesses  or  organizations 
1,024  respondents;  11,415  total  hours;  11 

hours  8  minutes  per  response;  1  form 

The  information  on  this  form  by 
Health  Care  Facilities  will  permit  DOL 
to  meet  Federal  responsibilities  for 
program  administration,  management 
and  oversight. 

Signed  at  Washington,  DC  this  Ist  day  of 
October,  1991. 

Kenneth  A.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  91-24061  Filed  10-4-«;  e;4S  am] 

BIUJNO  COOC  4510-30-11 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-23,874] 

General  Motors  Corp.,  Boo  Unden, 
Linden,  New  Jersey;  Negative 
Determination  on  Reconsideration 

Pursuant  to  a  U.S.  Court  of 
International  Trade  order  in  United 
Auto  Workers,  Local  595,  v.  Secretary  of 
Labor  (USCIT  90-05-00263).  dated  June 
7, 1991,  the  Department,  on 
reconsideration  is  affirming  its  initial 
denial  of  eligibihty  to  apply  for 
adjustment  assistance  for  workers  at 
General  Motors  Corporation's  BOC 
plant  in  Linden,  New  Jersey. 

The  workers  at  Linden  produce 
Chevrolet  Beretta  and  Corsica  passenger 
automobiles.  The  Department  used  price 
and  general  vehicle  configuration  in 
grouping  these  models  in  the 
subcompact/compact  classification. 

The  Department's  initial  denial  was 
based  on  the  fact  that  the  increased 
import  criterion  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  Both  the  subject  models  and 
imports  experienced  an  absolute  sales 
decline  and  a  market  share  loss  in  1989. 
Other  domestic  autos  in  the 
subcompact/compact  classification 
increased  their  market  share  at  the 
expense  of  the  subject  models  as  well  as 
the  imported  models. 

The  UAW  appealed  for  judicial 
review  on  the  basis  that  the 


Department's  classification  system  was 
biased. 

The  Court,  in  remanding  the 
Department's  investigation  ordered  that 
Labor  explain  why  certain  vehicles  were 
included  in  or  excluded  from  the 
Department's  classification  system. 
Labor  was  also  ordered  to  include  all 
copies  of  pages  from  all  sources 
consulted  by  Labor  in  the  supplemental 
record. 

Attached  as  an  Addendum  is  a  model- 
by-model  listing  of  domestic  and 
imported  vehicles  with  an  explanation 
of  why  they  are  included  in  OTAA's 
classification  system  and  a  response  to 
the  UAW's  July  19. 1991  submission. 

On  reconsideration,  the  Department 
carefully  considered  the  union's  critique 
and  found  that  in  some  cases  the  union's 
critique  was  correct  and  that  certain 
vehicles  should  be  excluded  from  the 
analysis.  All  of  these  exclusions, 
however,  are  imported  vehicles.  Most  of 
the  exclusions  are  vehicles  that  are  too 
small  or  too  inexpensive  to  be  like  or 
directly  competitive  with  the  subject 
vehicles. 

The  Department  on  remand  revised  its 
analysis  by  excluding  the  imported 
vehicles  which  did  not  fit  the  price  or 
general  vehicle  configuration  tests.  The 
result  of  the  revised  analysis  is  the  same 
as  in  the  original  investigation — the 
subject  vehicles  and  import  segment 
both  lost  market  share  while  the  other 
domestic  segment  gained  market  share. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  workers  and  former 
workers  of  General  Motors 
Corporation's  BOC  plant  in  Linden,  New 
Jersey. 

Signed  at  Washington,  DC,  this  30th  day  of 
September  1991. 
Stephen  A  Wandner, 
Deputy  Director,  Office  of  Legislation  8" 
Actuarial  Service  Unemployment  Insurance 
Service. 

Addendum 

I.  Reconsideration  of  Previous  Determination 

The  responsibility  of  OTAA  is  to  determine 
whether  imports  of  products  lilce  or  directly 
competitive  with  Chevrolet  Corsicas  and 
Berettas  produced  at  Linden,  New  Jersey 
contributed  importantly  to  the  unemployment 
or  underemployment  of  workers  at  the  plant. 
Determining  which  vehicles  are  like  or 
directly  competitive  with  each  other  is  not  a 
matter  upon  which  all.  or  even  most,  analysts 
of  the  United  States  automobile  market  can 
agree.  There  is  no  generally  accepted  system 
or  method  for  separating  the  U.S.  market  into 
classifications  or  submarkets.  Therefore, 
OTAA  has  constructed  a  method  of 
determining  which  vehicle  makes  and  models 


may  have  contributed  importantly  to 
unemployment  or  undereir^loyment  at  the 
subject  plant. 

The  OTAA  method  begins  with  on 
examination  of  the  subieci  vehicles'  general 
configuration  and  price.  The  factors  which 
determine  general  vehicle  conTtguration  ore 
overall  size,  passenger  accommodations, 
cargo  capacity,  and  engine  availabiUty.  The 
subject  vehicles  ere  compact  cart,  in  two- 
door  and  four-door  versions,  wiiicfa 
accommodate  four  adults,  along  with  a 
substantial  amount  of  luggage  or  other  carga 
The  subject  vehicles  have  either  four-cylinder 
or  small  six-cylinder  engines. 

Many  vehicles  are  offered  in  the  U.S. 
market  which  are  conHgiired  in  the  same 
general  way  as  the  subject  vehicles.  These 
vehicles  are  not  identical  in  every  particular 
measurement  but  they  all  serve  tlie  some 
general  purposes  and  compete  in  the  some 
market  segment.  A  vehicle's  overall 
configuration  and  market  position  do  not 
correlate  exactly  with  any  particular 
measurement  of  its  size.  Most  vehicle 
purchasers  do  not  know  the  exact  figxires  for 
such  measurements  as  wheelbase,  overall 
length,  width,  and  so  forth.  Therefore,  such 
measurements  should  be  used  only  as  guides, 
not  as  hard  and  fast  rules,  for  deciding 
whether  a  particular  vehicle  is  competitive 
with  any  other  partictilar  vehicle. 

I'rice  is  the  other  important  factor 
determining  whether  vehicles  are  competitive 
with  each  other.  However,  determining  the 
actual  price  paid  for  a  car,  as  opposed  to  any 
announced  base  price  or  the  price  on  the 
window  sticker,  is  impossible.  Buyers  and 
sellers  negotiate  car  prices,  and  there  have 
been  many  factory  rebate  schemes  and  other 
dealer  incentives.  Therefore,  it  is  possible  for 
vehicles  whose  published  prices  are  very 
different  actually  to  sell  for  similar  prices.  As 
with  measurements,  price  Rgures  should  be 
used  only  as  guides,  not  as  hard  and  fast 
rules. 

The  groups  of  domestic  and  imported 
vehicles  which  are  like  or  directly 
competitive  with  the  subject  vehicles  were 
constructed  by  OTAA  using  the  criteria  of 
vehicle  configuration  and  price.  Much  more 
imporiance  was  given  to  passenger  and  cargo 
accommodations  and  general  price  range 
than  to  any  particular  measurement  (i.e. 
wheelbase,  overall  length,  etc.).  OTAA  found 
that  small  four-passenger  cars  whose  base 
prices  generally  fell  into  the  $8,000  to  SiaoOO 
range  were  the  relevant  competitive  vehicles. 
Most  of  these  cars  were  offered  in  both  two- 
door  and  four-door  versions,  as  were  the 
subject  vehicles.  Some  were  four-door  models 
only.  Sales  of  all  of  the  vehicles  included 
might  have  contributed  importantly  to 
unemployment  or  underemployment  at  the 
subject  plant. 

The  following  is  s  model-by-model 
explanation  regarding  the  actual  vehicle 
makes  and  models  included  in  the  OTAA 
classification  system.  In  several  instances, 
both  OTAA  and  the  UAW  agree  that 
particular  makes  and  models  should  t>e 
included  in  the  analysis  (UAW  "t^itique  of 
DOL  Segment  Analysis, "  Attachment  D).  in 
these  cases,  OTAA  does  not  include  a 
separate  discussion  of  su^  vehicles.  The 
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actual  makes  and  models  upon  which  both 
parties  agree  are:  Plymouth  Sundance  and 
Dodge  Shadow  (Chrysler  P-bodies): 
Volkswagen  Golf  and  )etta:  Honda  Civic; 
Ford  Tempo  and  Mercury  Topaz:  Dodge  Aries 
and  Plymouth  Reliant  (Chrysler  K-bodies): 
Chevrolet  Cavalier.  Pontiac  Sunbird,  Buick 
Skyhawk.  and  Oldsmobile  Firenza  (CM  )- 
bodies):  Honda  Accord;  Pontiac  Grand  Am, 
Buick  Skylark,  and  Oldsmobile  Calais  (GM 
N-bodies);  Subaru  Loyale:  Subaru  Sedan  and 
Hatchback  Coupe. 

Domestic  Vehicles 

Ford  Escort  and  Mercury  Lynx 

These  cars  are  essentially  identical  to  each 
other.  While  they  have  wheelbase 
measurements  somewhat  smaller  than  the 
Corsica/Beretta.  they  meet  the  two  important 
criteria.  That  is,  they  fall  into  the  relevant 
price  range  and  they  are  of  the  relevant 
general  vehicle  configuration.  They  are 
offered  in  both  two-door  and  four-door 
versions  which  accommodate  four  adults  and 
their  cargo.  In  view  of  the  fact  that  the 
important  price  and  vehicle  configuration 
criteria  are  satisfied,  DOL  continues  to 
believe  that  these  models  should  be  included 
in  the  market  classification. 

Nissan  Sentra 

While  this  vehicle  has  a  wheelbase 
measurement  somewhat  smaller  than  the 
Corsica/Beretta,  it  meets  the  two  important 
criteria.  That  is,  it  falls  into  the  relevant  price 
range  and  is  of  the  relevant  general  vehicle 
configuration.  It  is  offered  in  both  two-door 
and  four-door  versions  which  accommodate 
four  adults  and  their  cargo.  In  view  of  the  fact 
that  the  important  price  and  vehicle 
configuration  criteria  are  satisfied,  DOL 
continues  to  believe  that  these  models  should 
be  included  in  the  market  classification, 

Toyota  Corolla  and  Geo  Prizm 

These  cars  are  essentially  identical  to  each 
other.  While  they  have  wheelbase 
measurements  somewhat  smaller  than  the  ^ 
Corsica/Beretta,  they  meet  the  two  important 
criteria.  That  is,  they  fall  into  the  relevant 
price  range  and  they  are  of  the  relevant 
general  vehicle  configuration.  They  are 
offered  in  both  two-door  and  four-door 
versions  which  accommodate  four  adults  and 
their  cargo.  In  view  of  the  fact  that  the 
important  price  and  vehicle  configuration 
criteria  are  satisfied.  DOL  continues  to 
believe  that  these  models  should  be  included 
in  the  market  classification. 

Dodge  Omni  and  Plymouth  Horizon 

In  overall  size  and  passenger 
accommodation,  these  vehicles  are  nearly 
identical  to  the  Corsica.  Although  the  Omni 
and  Horizon  were  sold  only  as  four-door 
models.  DOL  must  take  into  account  any 
vehicle  that  contributes  importantly  to 
decreases  in  production  and  employment  at 
the  subject  firm.  Clearly,  the  Omni  and 
Horizon  could  contribute  importantly  to  such 
declines.  Therefore,  the  Omni  and  Horizon 
should  be  included  in  the  competitive 
classification. 

Toyota  Camry 

This  car  is  the  same  size  and  configuration 
as  the  Corsica;  it  cannot  be  excluded  simply 


because  it  is  sold  only  as  a  four-door.  While 
its  base  price  is  a  few  hundred  dollars  above 
the  upper  limit,  this  vehicle  offers  more 
standard  equipment  than  the  subject  vehicles 
and  its  well-equipped  prices  are  fuUy 
competitive  with  those  of  the  top  subject 
vehicles.  This  vehicle  clearly  belongs  in  the 
competitive  classification. 

Mazda  626 

This  car  is  the  same  size  and  configuration 
as  the  Corsica:  it  cannot  be  excluded  simply 
because  it  is  sold  only  as  a  four-door.  While 
its  base  price  is  a  few  hundred  dollars  above 
the  upper  hmit,  this  vehicle  o^ers  more 
standard  equipment  than  the  subject  vehicles 
and  its  well-equipped  prices  are  fully 
competitive  with  those  of  the  top  subject 
vehicles.  This  vehicle  clearly  belongs  in  the 
competitive  classification. 

Plymouth  Acclaim  and  Dodge  Spirit 

These  cars  are  the  same  size  and 
configuration  as  the  Corsica:  they  cannot  be 
excluded  simply  because  they  are  sold  only 
as  four-door  models.  While  their  base  prices 
are  a  few  hundred  dollars  above  the  upper 
limit,  these  vehicles  offer  more  standard 
equipment  than  the  subject  vehicles  and  their 
well-equipped  prices  are  fully  competitive 
with  those  of  the  top  subject  vehicles.  These 
vehicles  clearly  belong  in  the  competitive 
classification. 

There  are  no  other  disagreements  about 
makes  and  models  included  in  the  domestic 
segment  of  the  classification  system. 
Therefore,  DOL  concludes  that  the  domestic 
vehicles  included  in  the  original  classification 
system  were  the  correct  ones  and  that  no 
changes  need  to  be  made  in  this  regard. 

Imported  Vehicles 

Isuzu  I-Mark 

While  this  vehicle  has  a  wheelbase 
measurement  somewhat  smaller  than  the 
Corsica/Beretta.  it  meets  the  two  important 
criteria.  That  is,  it  falls  into  the  relevant  price 
range  and  is  of  the  relevant  general  vehicle 
configuration.  It  is  offered  in  both  two-door 
and  four-door  versions  which  accommodate 
four  adults  and  their  cargo.  In  view  of  the  fact 
that  the  important  price  and  vehicle 
configuration  criteria  are  satisfied,  DOL 
continues  to  believe  that  this  model  should 
be  included  in  the  market  classification. 

Geo  Spectrum 

While  this  vehicle  has  a  wheelbase 
measurement  somewhat  smaller  than  the 
Corsica/Beretta,  it  meets  the  two  important 
criteria.  That  is,  it  falls  into  the  relevant  price 
range  and  is  of  the  relevant  general  vehicle 
configuration.  It  is  offered  in  both  two-door 
and  four-door  versions  which  accommodate 
four  adults  and  their  cargo.  In  view  of  the  fact 
that  the  important  price  and  vehicle 
conRguration  criteria  are  satisfied.  DOL 
continues  to  beheve  that  this  model  should 
be  included  in  the  market  classification. 

Mercury  Tracer 

While  this  vehicle  has  a  wheelbase 
measurement  somewhat  smaller  than  the 
Corsica/Beretta,  it  meets  the  two  important 
criteria.  That  is,  it  falls  into  the  relevant  price 
range  and  is  of  the  relevant  general  vehicle 
configuration.  It  is  offered  in  both  two-door 


and  four-door  versions  which  accommodate 
four  adults  and  their  cargo.  In  view  of  the  fact 
that  the  important  price  and  vehicle 
configuration  criteria  are  satisfied,  DOL 
continues  to  believe  that  this  model  should 
be  included  in  the  market  classification. 

Nissan  Sentra 

This  vehicle  is  identical  to  its  domestic 
counterpart  and  is  included  for  the  same 
reasons. 

Toyota  Corolla 

This  vehicle  is  identical  to  its  domestic 
counterpart  and  is  included  for  the  same 
reasons. 

Mazda  323  and  Protege 

These  cars  are  essentially  the  same.  They 
have  wheelbase  measurements  somewhat 
smaller  than  the  Corsica/Beretta.  but  they 
meet  the  two  important  criteria.  That  is.  they 
fall  into  the  relevant  price  range  and  they  are 
of  the  relevant  general  vehicle  configuration. 
They  are  offered  in  both  two-door  and  four- 
door  versions  which  accommodate  four 
adults  and  their  cargo.  In  view  of  the  fact  that 
the  important  price  and  vehicle  configuration 
criteria  are  satisfied,  DOL  continues  to 
believe  that  these  models  should  be  included 
in  the  market  classification. 

Mitsubishi  Mirage  and  Eagle  Sununit 

These  cars  are  essentially  identical  to  each 
other.  While  they  have  wheelbase 
measurements  somewhat  smaller  than  the 
Corsica/Beretta,  they  meet  the  two  important 
criteria.  That  is,  they  fall  into  the  relevant 
price  range  and  they  are  of  the  relevant 
general  vehicle  configuration.  They  are 
offered  in  both  two-door  and  four-door 
versions  which  accommodate  four  adults  and 
their  cargo.  In  view  of  the  fact  that  the 
important  price  and  vehicle  configuration 
criteria  are  satisfied,  DOL  continues  to 
believe  that  these  models  should  be  included 
in  the  market  classification. 

Subaru  Hatchback  and  Sedan 

These  cars  are  essentially  identical  to  each 
other.  While  they  have  wheelbase 
measurements  somewhat  smaller  than  the 
Corsica/Beretta,  they  meet  the  two  important 
criteria.  That  is.  they  fall  into  the  relevant 
price  range  and  they  are  of  the  relevant 
general  vehicle  configuration.  They  are 
offered  in  both  two-door  and  four-door 
versions  which  accommodate  four  adults  and 
their  cargo.  In  view  of  the  fact  that  the 
important  price  and  vehicle  configuration 
criteria  are  satisfied.  DOL  continues  to 
believe  that  these  models  should  be  included 
in  the  market  classification.  (Note:  sales  data 
for  the  Subaru  wagon  are  included  in  the 
published  figures  for  the  hatchback  and 
sedan.  This  is  an  unavoidable  data  problem. 
However,  sales  of  the  wagon  do  not  account 
for  a  significant  part  of  the  total.] 

Acura  Integra 

The  Acura  Integra  is  offered  in  both  two- 
door  and  four-door  versions  (three-door  and 
five-door,  if  the  hatchback  is  included],  fall 
into  the  relevant  price  range,  and  fall  into  the 
relevant  size  and  accomodation  ranges. 
Clearly,  these  vehicles  should  remain  in  the 
classification  system. 
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Eagle  Medallion 

In  overall  size  and  passenger 
accommodation,  this  vehicle  is  neariy 
identical  to  the  Corsica.  Although  it  was  sold 
only  as  a  four-door  model.  DOL  must  take 
into  account  any  vehicle  that  might 
contribute  importantly  to  decreases  in 
production  and  employment  at  the  subject 
Hrm.  Clearly,  the  Medallion  could  contribute 
importantly  to  such  declines. 

Mazda  62B  and  Toyota  Camry 

These  are  identical  to  their  domestic 
counterparts  and  remain  in  the  classification 
system  for  the  same  reasons. 

Nissan  Stanza 

This  car  is  the  same  size  and  configuration 
as  the  Corsica;  it  cannot  be  excluded  simply 
because  it  is  sold  only  as  a  four-door.  While 
its  base  price  is  a  few  hundred  dollars  above 
the  upper  limit  its  well-equipped  prices  are 
fully  competitive  with  those  of  the  subject 
vehicles.  This  vehicle  clearly  belongs  in  the 
competitive  classification. 

Hyundai  Sonata 

This  car  is  the  same  size  and  configuration 
as  the  Corsica;  it  cannot  be  excluded  simply 
because  it  is  sold  only  as  a  four-door.  While 
its  base  price  is  a  few  hundred  dollars  above 
the  upper  limit,  its  well-equipped  prices  are 
fully  competitive  with  those  of  the  subject 
vehicles.  This  vehicle  clearly  belongs  in  the 
competitive  classification. 


Amendments  to  the  OTAA  Analysis 

DOL  has  carefully  considered  the  UAW 
written  critique  and  their  oral  critique 
presented  on  August  19. 1991  at  the  offices  of 
OTAA.  For  the  reasons  presented  above, 
DOL  finds  that  the  critiques  are  not  sufficient 
in  most  cases  to  change  the  vehicles  that  are 
considered  like  or  directly  competitive  with 
the  subject  vehicles.  However,  in  some  cases, 
DOL  finds  that  the  UAW  critique  is  correct 
and  that  certain  vehicles  should  be  excluded 
from  the  analysis.  This  section  of  the  DOL 
response  lists  those  vehicles,  the  reasons  for 
excluding  them,  and  the  effect  of  the 
exclusions  on  the  decision  with  respect  to 
import  impact  on  sales  and  production  of  the 
subject  vehicles. 

All  of  the  exclusions  are  imported  vehicles. 
Most  of  the  exclusions  are  because  the 
vehicles  in  question  are  simply  too  small  and 
too  inexpensive  to  be  like  or  directly 
competitive  with  the  subject  vehicles.  If  DOL 
erred  here,  it  was  in  the  direction  of  trying  to 
include  any  and  all  imported  cars  that  might 
have  ejected  the  subject  vehicles.  To  correct 
the  error,  we  exclude  the  following  vehicles 
as  too  small  and/or  too  inexpensive: 
Chevrolet  Sprint 
Suzuki  Swift 
Subaru  Justy 
Ford  Festiva 
Daihatsu  Charade 
Volkswagen  Fox 
Dodge  and  Plymouth  Colt 

Retah.  Sales— Subcompact/Compact  Cam 


[Quantity:  Ttwusands  o(  Untts] 


MiUubishl  Precis 

Hyundai  Excel 

Toyota  Tercel  ^ 

Pontiac  LeMans 

The  Subaru  XT  Coupe  and  Subaru  Legacy 
should  not  have  been  included  because  they 
are  not  of  the  proper  general  vehicle 
configuration  nor  are  they  in  the  correct  price 
range.  When  the  original  investigation  was 
conducted,  DOL  did  not  have  sales  figures  for 
individual  Subaru  models  available  to  it. 
These  figures  are  now  available,  and  we 
incorporate  them  into  the  present  analysis  by 
excluding  the  XT  Coupe  and  the  Legacy. 

At  the  time  of  the  original  investigation. 
General  Motors  was  plaiming  to  produce  a 
convertible  version  of  the  Beretta.  Prototypes 
of  the  convertible  had  been  shown  in  the 
industry  press.  In  view  of  this  fact  the 
Volkswagen  Cabriolet  was  included  in  the 
analysis.  After  the  DOL  decision  was  issued. 
GM  dropped  the  convertible  Beretta:  it  never 
entered  production.  Therefore,  in  the  present 
revised  analysis,  DOL  excludes  the  VW 
Cabriolet  from  the  classification  system. 
Having  made  all  of  the  exclusions  discussed 
above,  and  using  final  revised  data  rather 
that  the  unrevised  preliminary  data  used  in 
the  original  Investigation  because  that  was 
all  that  was  available,  DOL  reanalyzed  the 
subcompact/compact  market  in  which  the 
subject  vehicles  compete.  The  results  are  as 
follows. 


Calendsf 
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Total 


1988. 
1989. 


3803 
326.1 


2.810J 
^561 .3 


1,682.9 
1,366.6 


4,674.1 
4,262.0 


Dtfferenoe: 
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Market  Share— Subcompact/Compact  Car* 
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CPwcotU 
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vehiciM 

OltMr 
domestic 

1988 _ 

6.3 
7.7 

67.1 
60.2 

94.6 

1989 

Share  Point 

^ 

32.1 

Oitference: 

-0.6 

-►3.1 

-2.5 

In  this  market,  the  subject  vehicles  and  the 
import  segment  both  lost  market  share,  while 
the  other  domestic  segment  gained  market 
share.  Therefore,  the  conclusion  is  the  same 
as  in  the  original  investigation.  That  is, 
increased  imports  did  not  contribute 
importantly  to  declines  in  production  and 
employment  at  the  subject  plant 

n.  Response  to  UAW  Critique  of  Previous 
Determination 

The  UAW  submitted  several  documents  in 
support  of  its  contention  that  OTAA's 
methods  were  flawed.  The  most  detailed  of 
these  is  the  document  entitled  "Critique  of 


DOL  Segment  Analysis."  This  critique  t>egins 
with  five  points;  we  respond  to  each  of  these 
in  order. 

1.  All  vehicles  assembled  outside  the 
United  States  were  counted  as  imports.  In 
most  cases,  published  sources  for  retail  sales 
figures  {MVMA  RS-1;  Ward's  Automotive 
Reports]  distinguish  between  U.S.  and 
imported  vehicles  which  are  sold  under  the 
same  make  and  model  names.  In  some  cases, 
this  distinction  is  not  made.  In  the  Appendix 
attached  to  the  Production  and  Retail  Sales 
tables  in  the  original  investigation,  reference 
is  made  to  an  OTAA  staff  survey  as  a  source 
for  some  of  the  import  data.  This  survey 


covers  imports  by  the  big  three  American 
manufacturers  and  is  used  to  obtain  import 
figures  where  they  are  not  publicly  available. 
The  actual  survey  responses  are  contained  in 
the  Supplemental  Administrative  Record. 

2.  OTAA  did  not  count  any  imported 
vehicles  as  domestics. 

3.  In  the  case  of  Subaru,  all  Subaru  models 
were  included  in  the  original  analysis.  In  the 
original  investigation  case  file,  a 
memorandum  establishing  the  classification 
system  is  included.  The  memorandum  states 
that  all  results  are  based  on  data  available  to 
OTAA  at  the  time  of  the  investigation.  At 
that  time,  there  were  no  available  sales 
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statistics  for  individual  models  of  Subares.  In 
any  case.  OTAA  has  addressed  this  point  in 
the  current  reconsideration  by  including  only 
those  Subaru  models  which  are  like  or 
directly  competitive  with  the  subject  models 
and  excluding  all  other  Subarus. 

4.  OTAA  did  not  ignore  the  effect  of 
combined  imported  and  domestic  sales  of 
vehicles.  See  1.  above. 

5.  Unfortunately,  there  is  a  typographical 
error  in  the  original  case  file.  OTAA  did  not 
include  any  data  for  the  Ceo  Storm,  for  two 
reasons:  (a)  It  is  a  2+2  sports  coupe,  a 
vehicle  type  which  is  specifically  excluded 
from  the  analysis,  and  (b)  it  was  not 
introduced  until  model  year  1990,  so  is 
outside  the  scope  of  the  investigation.  This 
also  means  that  published  data  prior  to  1990 
could  only  be  for  the  Spectrum;  there  is  no 
confusion  arising  from  combination  of 
Spectrum  and  Storm  data  in  later  years.  The 
list  of  imported  vehicles  in  the  import 
category  ahouk)  have  included  the  Spectrum: 
the  data  in  all  tables  reflects  the  inclusion  of 
the  Spectnui.  The  reasons  for  including  the 
Spectntm  in  the  analysis  are  diacnssed 
above. 

The  second  part  of  the  IJAW  critique 
coasists  of  "adjustments"  to  OTAA's 
classiTicatioa  system.  While  the 
reconsideration  analysis  responds  to  these 
arguments,  we  include  further  detail  below. 

1.  OTAA  made  no  suggestion,  explicit  or 
imphed.  that  the  two-door  Beretta  and  the 
four-door  Corsica  "compete  with  somewhat 
different  sets  of  models."  Emphasis  was 
added  to  the  assertion  that  two-door 
competing  models  should  seat  four  adults  in 
order  to  reinforce  the  fact  that  2+2  sports 
coupes  do  not  belong  ip  the  classification 
system.  In  addition,  the  UAW  footnote  is  a 
complete  misreading  of  what  OTAA  stated  in 
the  investigative  file.  OTAA  has  always 
clearly  and  explicitly  listed  all  makes  and 
models  included  in  the  analysis. 

2.  The  issue  of  vehicle  prices  is  crucial  in 
any  auto  market  analysis.  Buyers  attach  great 
importance  to  the  actual  delivered  price  of  a 
vehicle;  this  point  is  a  very  obvious  one. 
Determining  actual  prices  paid,  as  opposed  to 
announced  base  prices  or  prices  printed  on 
window  stickers,  is  impossible.  However, 
doaneatic  manufacturers  and  their  dealers 
differed  from  importers  and  their  dealers  in 
the  way  that  actual  purchase  prices  differ 
from  any  published  figures. 

fai  1988  and  1989,  the  periods  relevant  to 
the  analysis,  no  importers  were  offering 
rebates  on  vehicle  purchases.  At  the  same 
time,  domestic  manufacturers  were  offering 
rebates  of  $1,000  or  even  more.  In  addition, 
dealers  selling  domestic  vehicles  tended  to 
reach  an  agreed  selling  price  significantly 
lower  than  the  sticker  price  much  more  than 
dealers  selling  imports.  These  factors 
combined  mean  that  any  analyst  of  the  auto 
market  who  is  considering  the  effect  of  prices 
on  vehicle  purchases  must  adjust  published 
prices  of  domestic  vehicles  significantly 
downward  before  comparing  them  to  the 
published  prices  of  imports. 

in  the  present  case,  these  factors  mean  that 
imports  having  significantly  lower  published 
prices  come  into  direct  competition  with  the 
subject  L-body  vehicles  once  the  proper 
adiustments  are  made  to  take  actual 


purchase  price  as  accurately  as  possible  into 
consideration.  For  these  reasons,  the  OTAA 
price  boundary  extends  lower  than  the  UAW 
deems  proper.  This  fact  overshadows  other 
considerations;  for  example,  an  imported 
vehicle  %vith  a  relatively  short  wheelbase 
which  still  accommodates  four  adults  and 
their  luggage  might  come  into  direct 
cmnpetition  with  the  subject  vehicles. 
OTAA's  classification  system  takes  these 
factors  into  account. 

The  UAW  also  asserts  that  the  OTAA  base 
price  range  excludes  the  subject  vehicles. 
However,  in  the  UAW  Brief  to  the  Court  of 
International  Trade  (page  3),  base  prices  are 
quoted  for  the  subject  vehicles  which  fall  into 
the  OTAA  base  price  range.  OTAA  agrees 
with  the  latter  figures. 

The  crucial  point  is  this:  directly  comparing 
published  base  prices  or  sticker  prices  of 
domestic  vehicles  and  imported  vehicles  is 
not  correct  Actual  delivered  prices 
determine  buyer  behavior.  Although  such 
prices  are  impossible  to  determine  exactly, 
the  necessary  qualitative  adjustments  to 
poblished  prices  of  domestic  vehicles  are 
clear. 

3.  The  UAW  criticism  of  the  OTAA 
wheelbase  criterion  adjusts  the  latter  only  by 
increasing  the  upper  limit  by  four-tenths  of  an 
inch,  a  difference  of  only  .004  percent 
Rounded  to  the  nearest  inch,  the  wheelbases 
of  the  subject  models  fall  into  the  original 
OTAA  range. 

More  important  is  the  fact  that  some  of  the 
models  included  in  the  OTAA  analysis  have 
wheelbases  shorter  than  the  lower  limit  of  97 
inches.  It  is  probably  true  that  the  vast 
majority  of  vehicle  buyers  do  not  know  the 
exact  wheelbase  measurement  (especially 
not  the  nearest  one-tenth  inch)  of  the  vehicles 
they  buy.  What  they  know  is  the  general  size, 
price,  and  vehicle  configuration.  During  the 
course  of  the  subject  investigation.  OTAA 
found  that  some  vehicles  outside  the 
originally  specified  wheelbase  range  could  be 
considered  competitive  on  the  basis  of  the 
much  more  important  criteria  of  price  and 
general  configuration.  Since  it  is  OTAA's 
responsibility  to  consider  any  factor  which 
might  contribute  to  the  unemployment  or 
underemployment  of  workers  at  the  subject 
plant  it  was  necessary  to  include  in  the 
market  classification  vehicles  which  might 
not  strictly  meet  all  four  standards. 

In  addition,  in  the  reconsideration 
presented  herein,  many  vehicles  which  are 
significantly  shorter  than  the  lower 
wheelbase  limit  were  excluded  from  the 
analysis.  It  was  found  that  the  original 
decision  remained  correct. 

4.  The  UAW  and  OTAA  do  not  appear  to 
have  any  significant  differences  with  regard 
to  the  engine  availabiUty  criterion. 

The  UAW  produces  a  market  classification 
based  upon  its  "adjusted"  criteria,  which  are 
simimarized  on  page  4  of  the  UAW  critique. 
The  adjusted  criteria  are  serious  distortions 
of  the  original  OTAA  intent  and  also  of 
reasonable  market  analysis  and  of  the 
obligations  of  OTAA  under  the  Trade  Act  of 
1974. 

1.  The  "adjusted"  UAW  criteria  insist  that 
aH  vehicles  in  the  market  segment  be  offered 
in  both  two-door  and  four-door  versions. 
OTAA  never  insisted  on  this  point.  While  we 


thought  that  vehicles  should  '"generally"  be 
available  in  both  forms,  we  recognized  that 
some  vehicles  available  in  only  one  form  or 
the  other  could  have  contributed  importantly 
to  worker  dislocation  at  the  subject  plant.  It 
is  true  that  the  domestic  competitors  tend  to 
be  offered  in  both  forms  more  than  the 
imported  competitors,  but  OTAA  must 
consider  any  vehicle  that  contributes 
importantly  to  the  decrease  in  production  and 
employment,  which  both  OTAA  and  the 
UAW  a^ee  occurred,  at  the  subject  plant 

2.  The  issue  of  base  price  is  addressed  fully 
above,  but  it  bears  repeating  that  the 
published  base  prices  of  domestic  vehicles 
were  much  more  different  from  the  actual 
selling  prices  than  was  the  case  for  imports. 
In  general,  significant  downward  adjustments 
of  published  prices  for  domestics  are 
necessary  to  establish  a  proper  range  for  true 
competitive  prices.  True  competitive  prices 
are  at  least  as  important  as  any  other 
criterion  for  consumers  in  the  selection  of 
vehicles  to  purchase. 

3.  The  UAW  "adjustment"  to  the  OTAA 
criterion  for  wheelbase  measurement 
amounts  to  only  .004  percent  of  the  upper 
limit  What  is  important  in  the  wheelbase 
criterion  is  to  help  establish  a  general  size 
criterion  for  competitive  vehicles.  However, 
this  criterion  only  helps  do  this;  overall 
vehicles  size  characteristics  such  as 
passenger  and  luggage  accommodations  do 
not  relate  to  wheelbase  in  the  same  way  for 
many  domestic  vehicles  as  for  equivalent 
imported  vehicles.  Imported  vehicles  tended 
strongly  to  be  designed  more  efficiently.  That 
is,  for  given  passenger  and  luggage 
accommodations,  many  imported  vehicles 
have  shorter  wheelbases  than  domestic 
competitors. 

The  UAW  then  goes  through  a  short 
section  of  data  methodology.  Such  criticisms 
as  are  contained  there  have  been  addressed 
above. 

Finally,  the  UAW  critique  gives  a  model- 
by-model  discussion  of  models  included  and 
excluded  under  their  "adjusted"  criteria.  The 
"adjusted"  criteria  are  seriously  in  error.  The 
obligation  of  OTAA  is  to  consider  any 
domestic  and  imported  products  which  might 
contribute  importantlv  to  the  unemployment 
or  underemployment  «f  workers  at  the 
subject  plant.  In  almost  all  cases,  the 
"adjusted"  UAW  criteria  exclude  particular 
vehicles  on  only  one  criterion. 

In  particular,  the  UAW  critique  excludes 
many  domestic  and  imported  vehicles  on  the 
basis  that  the  vehicles  are  only  offered  in 
two-door  or  four-door  version,  not  both.  It  is 
certainly  possible  that  increased  sales  of 
imported  vehicles  which  are  sold  only  in  one 
form  or  the  other  could  have  contributed 
importantly  to  the  separation  of  workers  at 
the  subject  plant  because  the  workers  are 
not  separately  identifiable  by  whether  they 
produce  Corsicas  or  Berettas.  The  UAW 
critique  has  completely  misunderstood  the 
OTAA  description  of  competitive  vehicles  as 
"generally"  being  offered  in  both  two-door 
and  four-door  models.  What  OTAA  intended 
as  to  concentrate  on  two-door  and  four-door 
vehicles  which  acconunodate  four  adults  and 
their  cargo.  Such  vehicles  are  often  sold  in 
both  two-door  and  four-door  forms:  OTAA 
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recognizes  that  imported  vehicles  which  are 
sold  only  in  one  form  or  the  other  could 
contribute  importantly  to  worker  separation 
as  long  as  they  fell  into  the  general  price  and 
vehicle  conriguration  classification. 

Virtually  all  other  discrepancies  are  due  to 
the  fact  that  the  price  criterion  can 
encompass  certain  vehicles  whose 
wheelbases  are  shorter  than  97  inches. 
However,  the  delivered  price  criterion  is 
much  more  important  than  a  specific 
wheelbase  number.  In  addition,  all  of  the 
vehicles  which  are  a  lot  shorter  than  the 
subject  vehicles  have  been  excluded  from  the 
analysis  in  the  present  reconsideration. 

In  the  UAW  briefs  to  the  Court  of 
International  Trade,  reference  is  made  to  the 
Chevrolet  Celebrity,  Pontiac  6000.  and 
Oldsmobile  Ciera.  These  vehicles  are  all 
essentially  the  same;  they  comprise  the  CM 
A-body  class  of  cars.  There  is  also  a  Buick  A- 
body.  the  Century. 

OTAA  did  not  include  GM's  A-body 
vehicles  in  its  analysis  of  vehicles  like  or 
directly  competitive  with  the  subject  L-body 
vehicles  because  the  A-body  vehicles  are 
significantly  different.  They  are  larger,  more 
expensive,  and  accommodate  more 
passengers  and  cargo. 

In  the  U.S.  car  market,  there  are  many 
makes  and  models  which  fall  into  the 
subcompact/compact  category;  there  is  a 
significant  gap  between  these  vehicles  and 
those  which  are  usually  called 
"intermediate."  The  CM  A-bodies  are 
intermediate  automobiles,  they  are  longer, 
wider,  and  heavier  than  the  subcompact/ 
compact  vehicles  and  can  hold  five  adults 
and  their  luggage. 

As  noted  above,  since  the  U.S.  car  market 
is  so  diverse,  it  is  incorrect  to  include  all 
available  models  in  any  market  analysis.  The 
gap  between  subcompact/compact  cars  and 
intermediate  cars  is  a  significant  one;  OTAA 
reasonably  chose  to  use  that  gap  as  its 
demarcation  between  vehicles  like  or  directly 
competitive  with  Corsicas  and  Berettas  and 
those  not  like  or  directly  competitive  with  the 
subject  models.  The  UAW  suggests  that  the 
existing  gap  is  insignificant.  If  that  reasoning 
is  followed,  one  must  eventually  conclude 
that  all  cars  available  in  the  U.S.  market  are 
like  and  directly  competitive  with  all  other 
cars  available  in  the  market. 

The  UAW  also  submitted  market  analyses 
by  two  outside  consulting  firms.  OTAA 
carefully  considered  these  analyses,  but 
concludes  that  their  main  contribution  is  to 
show  that  serious  auto  market  analysts  differ 
in  the  ways  they  analyze  the  market,  and 
their  conclusions  differ  also.  There  is  nothing 
in  either  analysis  that  demonstrates  in  any 
way  that  the  OTAA  approach  is  wrong. 

[FR  Doc.  91-24060  Filed  10-4-91;  8:45  am] 

MLUNO  coot  4S10-30-II 


Mine  Safety  and  Health  Administration 
Petitions  for  IModification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 


1.  Island  Creek  Co. 

[Docket  No.  M-91-7&-C] 

Island  Creek  Company.  P.O.  Box 
11430,  Lexington.  Kentucky  40575-1430 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.110O-2(b) 
(quantity  and  location  of  firefighting 
equipment;  belt  conveyors]  to  its 
Hamilton  No.  2  Mine  (ID.  No.  15-02706) 
located  in  Union  County,  Kentucky.  The 
petitioner  proposes  to  install  a  waterline 
in  the  supply  entry,  adjacent  to  the 
conveyor  belt  entry,  with  fire  hydrants 
(water  outlets)  located  at  a  crosscut 
connecting  the  supply  entry  and  the  belt 
entry. 

2.  Southern  Ohio  Coal  Co. 

[Docket  No.  M-«l-77-CJ 

Southern  Ohio  Coal  Company,  P.O. 
Box  552.  Fairmont.  West  Virginia  26555- 
0552  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1003-2(f)(l)(i] 
(requirements  for  movement  of  off-track 
mining  equipment  in  areas  of  active 
workings  where  energized  trolley  wires 
or  trolley  feeder  wires  are  present)  to  its 
Martinka  Mine  (I.D.  No.  46-03805] 
located  in  Marion  Coimty,  West 
Virginia.  The  petitioner  proposes  to  use 
a  combination  of  inby  and  outby  power 
with  dual  feed  rectifiers  to  power  trolley 
wires  and  trolley  feeder  wires  to  move 
or  transport  off-track  equipment. 

3.  McElroy  Coal  Co. 

(Docket  No.  M-ei-7&-C] 

McElroy  Coal  Company,  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  McElroy 
Mine  (I.D.  No.  46-01437)  located  in 
Marshall  County,  West  Virginia.  Due  to 
deteriorating  roof  conditions,  the 
petitioner  proposes  to  establish 
evaluation  points  to  monitor  hazardous 
conditions. 

4.  Eastern  Coal  Corp. 

[Docket  No.  M-ei-7»-C] 

Eastern  Coal  Corporation,  P.O.  Box 
219,  Stone,  Kentucky  41567  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Stone  No.  4 
Mine  (I.D.  No.  15-02096)  located  in  Pike 
County,  Kentucky.  Due  to  deteriorated 
roof  conditions,  the  petitioner  proposes 
to  establish  evaluation  points  to  monitor 
hazardous  conditions. 

6.  Kenellis  Energies,  Inc. 

[Docket  No.  M-ei-80-C] 

Kennellis  Energies,  Inc.,  Route  2,  Box 
74,  Galatia,  Illinois  62935-0620  has  filed 
a  petition  to  modify  the  application  of  30 


CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  its  Brushy  Creek  Mine  (I.D.  No.  11- 
02636)  located  in  Saline  County,  Illinois. 
The  petitioner  proposes  to  enclose 
electrical  equipment  in  a  monitored 
fireproof  structure  instead  of  ventilating 
the  equipment  to  the  return. 

6.  Bullion  HoUow  Mining  Co^  Inc. 

[Docket  No.  M-ei-81-C] 

BulUon  Hollow  Mining  Company,  Inc., 
Route  1,  Box  1090,  Wise.  West  Virginia 
24293  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (canopies 
or  cabs;  electric  face  equipment)  to  its 
No.  2  Mine  (I.D.  No.  15-13308)  located  in 
Knott  County,  Kentucky.  The  petitioner 
states  that  the  use  of  canopies  and  cabs 
on  equipment  will  result  in  a  diminution 
of  safety  to  the  equipment  operator. 

7.  Crystal  Springs,  In& 
[Docket  No.  M-ei-«2-C] 

Crystal  Springs,  Inc.,  P.O.  Box  349, 
Red  Jacket.  West  Virginia  25692  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1701  (abandoned  areas, 
adjacent  mines;  drilling  of  boreholes)  to 
its  No.  1  Mine  (I.D.  No.  15-15887)  located 
in  Pike  County,  Kentucky.  The  petitioner 
proposes  to  use  technologically 
advanced  long  hole  drilling  equipment 
to  pre-drill  the  entire  area  to  be  mined. 

8.  Homestake  Mining  Co. 

(Docket  No.  M-ei-16-MJ 

Homestake  Mining  Company,  P.O. 
Box  875,  Lead,  South  Dakota  57754  has 
filed  a  petition  to  modify  the  appHcation 
of  30  CFR  57.18025  (working  alone)  to  its 
Lead  Mine  (I.D.  No.  39-00055]  located  in 
Lawrence  Coimty,  South  Dakota.  The 
petitioner  requests  modiflcation  of  the 
standard  to  eliminate  the  requirement  to 
have  a  "partner"  or  second  person 
assigned  to  work  with  each  jumbo  drill 
operator. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  the  office  on  or  before 
November  6, 1991.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 
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Dated;  September  3a  1991. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
(FR  Doc.  91-24062  Filed  10-4-91;  8:45  am] 

BNXMO  CODE  4S10-4S-« 


NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 
FOR  FURTHER  INFORMATION  CONTACT 

Charles  E.  Myers,  Permit  Office, 

Division  of  Polar  Programs.  National 

Science  Foundation.  Washington,  DC 

20550. 

SUPPLEMENTARY  INFORMATION:  On 

August  6  and  23, 1991.  the  National 

Science  Foundation  published  notices  in 

the  Federal  Register  of  permit 

applications  received.  Permits  were 

issued  to  the  following  individuals  on 

September  28. 1991: 

J.  Robie  Vestal 

Mahlon  Kennicutt 

Arthur  L  DeVries 

Charles  E.  Myers, 

Permit  Office.  Division  of  Polar  Programs. 

(FR  Doc.  91-23992  Filed  10-4-91;  8:45  am] 

BILUNQ  CODE  TSSS-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Nos.  50-445  and  50-4461 

Texas  Utilities  Electric  Co.;  Comanche 
Peak  Steam  Electric  Station,  Units  1 
and  2  Issuance  of  Director's  Decision 
Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  for  action  under  10  CFR 
2.206  received  from  Ms.  Betty  Brink, 
dated  November  20, 1990,  on  behalf  of 
Citizens  for  Fair  Utility  Regulation 
(CFUR)  with  regard  to  Comanche  Peak 
Steam  Electric  Station. 

The  Petitioner  requested  that  a 
proceeding  or  such  other  action  as  may 
be  proper  be  instituted  to  determine  if 
the  operating  license  for  the  Comanche 
Peak  nuclear  facility  should  be  revoked, 
modified,  or  suspended. 


The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  to 
deny  the  Petition.  The  reasons  for  this 
denial  are  explained  in  the  "Director's 
Decision  Pursuant  to  10  CFR  2.206," 
(DD-91-05)  which  is  available  for  Public 
inspection  at  the  Commission's  Pubhc 
Document  Room,  the  Celman  Building, 
2120  L  Street  NW,  Washington,  DC 
20555,  and  at  the  Local  Public  Document 
Room  for  the  Comanche  Peak  Steam 
Electric  Station,  at  the  University  of 
Texas  at  Arlington  Library,  Government 
Publication/Maps,  701  South  Cooper, 
P.O.  Box  19497.  Arlington,  Texas  76019. 
A  copy  of  the  decision  will  be  filed  with 
the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c]  of  the  Commission's  regulations. 
As  provided  by  this  regulation,  the 
decision  will  constitute  the  final  action 
of  the  Commission  25  days  after  the  date 
of  issuance  of  the  decision  unless  the 
Commission  on  its  own  motion  institutes 
a  review  of  the  decision  within  that 
time. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Muriey. 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  91-24006  Filed  10-*-91;  8:45  am] 

BIUJNG  COOE  7590-01-M 


Event  Reporting  Systems  (10  CFR 
50.72  and  50.73):  Clarification  of  NRC 
Systems  and  Guidelines  for  Reporting 
Availability  of  Draft  Report 

agency:  Nuclear  Regidatory 

Commission. 

ACTION:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  for  public  comment  of  draft 
report.  NUREG-1022.  Revision  1.  "Event 
Reporting  Systems— 10  CFR  50.72  And 
50.73:  Clarification  of  NRC  Systems  and 
Guidelines  for  Reporting." 
dates:  The  comment  period  expires 
December  6, 1991. 

addresses:  Send  comments  to  David  L. 
Meyer,  Chief,  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publication  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555. 

A  free  single  copy  of  draft  NUREG- 
1022.  Revision  1.  may  be  requested  by 
those  considering  public  comment  by 
writing  to  the  Distribution  and  Mail 
Services  Section,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  A  copy  also  is  available  for 


inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Crooks.  Chief,  Data  Management 
Section,  Trends  and  Patterns  Analysis 
Branch,  Division  of  Safety  Programs. 
Office  for  Analysis  and  Evaluation  of 
Operational  Data.  U.S.  Nuclear 
Regulatory  Commission.  Mail  Stop 
MNBB  9112.  Washington.  DC  20555. 
Telephone  301/492-4425. 

SUPPLEMENTARY  INFORMATION:  The 

Nuclear  Regulatory  Commission  has 
published  draft  NUREG-1022,  Revision 
1.  "Event  Reporting  Systems— 10  CFR 
50.72  and  50.73— Clarification  of  NRC 
Systems  and  Guidelines  for  Reporting." 
The  document  provides  proposed 
clarification  of  the  immediate 
notification  requirements  of  10  CFR 
50.72  and  the  30-day  written  licensee 
event  report  (LER)  requirements  of  10 
CFR  50.73  for  nuclear  power  plants.  This 
document  will  replace  NUREG-1022  and 
its  Supplements  1  and  2. 

The  purposes  of  this  document  are  to 
ensure  events  are  reported  as  required 
by  improving  10  CFR  50.72  and  50.73 
reporting  guidelines  and  to  consolidate 
these  guidelines  into  a  single  reference 
document. 

This  document  provides  clarification 
and  does  not  change  the  reporting 
requirements  in  10  CFR  50.72  and  50.73. 
Therefore,  the  revised  guidelines  are  not 
expected  to  result  in  a  significant 
change  in  the  industry-wide  annual  total 
number  of  ENS  notifications  or  LERs. 

The  NRC  is  considering  changes  in 
reporting  requirements,  such  as 
relaxation  to  reduce  unnecessary 
reporting  (e.g.,  certain  ESF  actuations), 
which  will  be  pursued  separately 
through  the  rulemaking  process.  Further 
guidelines  in  such  areas  will  be 
provided  in  conjunction  with  the 
rulemaking. 

The  NRC  staff  is  seeking  public 
comment  before  finalizing  the  revised 
NUREG  because  of  the  broad  interest  in 
event  reporting  at  nuclear  power  plants. 
The  staff  requests  that  comments  be 
limited  to  the  clarifications  of  the 
reporting  requirements  provided  in  this 
document,  because  the  clarifications  do 
not  change  the  scope  or  intent  of  the 
reporting  requirements  in  §§  50.72  and 
50.73.  Any  changes  to  §§  50.72  or  50.73 
will  be  pursued  in  separate  rulemaking. 

Organization  of  Comments — 
Commenters  may  submit  proposed 
modified  text  for  the  NUREG  that 
encompasses  their  comments,  or 
conditions  or  events  that  exemplify  their 
comments.  To  assist  in  produrmg 
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efTicient  and  complete  comment 
resolution,  commenters  are  requested  to 
reference  the  numbered  section(8)  in  the 
Draft  NUREG  (for  example,  section 
3.3.4)  and  page  numberfs)  related  to 
their  comments,  where  possible. 
Submittal  of  Comments  in  an 
Electronic  Format — Commenters  are 
encouraged  to  submit,  in  addition  to  the 
original  paper  copy,  a  copy  of  their 
comments  in  an  electronic  format  on 
IBM  PC  DOS-compatible  3.5-  or  5.25- 
inch,  double-sided,  diskettes.  Data  files 
should  be  provided  in  WordPerfect  5.0 
or  5.1.  ASCII  code  is  also  acceptable  or, 
if  formatted  text  is  required,  data  files 
should  be  provided  in  IBM  Revisable- 
Form  Text  Document  Content 
Architecture  (RFT/DCA)  format 

Dated  at  Bethesda,  Maryland,  this  27th  day 
of  September,  1991. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  M.  Novak, 

Director,  Division  of  Safety  Programs,  Office 
for  Analysis  and  Evaluation  of  Operational 
Data. 

|FR  Doc.  91-24005  Filed  10-4-91;  8:45  am] 
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Potential  NRC  Requirements 
Regarding  a  Uniform  Low-Level 
Radioactive  Waste  Manifest;  Meeting 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  will  discuss  its 
efforts  to  develop  a  uniform  low-level 
radioactive  waste  manifest  and  the 
potential  relevance  of  the  manifest  to 
the  issue  of  determining  the  appropriate 
designation  for  radioactive  material/ 
waste  being  shipped  offsite. 
DATES:  October  11, 1991. 

ADDRESSES:  Low-Level  Waste  Forum 
Meeting,  Emerald  Spring  Inn,  325  East 
Flamingo  Road,  Las  Vegas,  NV  89109 

FOR  FURTHER  INFORMATION  CONTACT 

William  R.  Lahs,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone:  (301) 
492-0569. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  discuss 
NRC's  proposed  uniform  low-level 
radioactive  waste  (LLW)  manifest,  in 
light  of  the  Forum's  efforts  to  provide 
guidance  for  consistent  classification  of 
shipments  to  processing  facilities  as 
either  radioactive  material  or  LLW.  The 
manifest  is  being  developed  as  a  part  of 
a  p'X}po8ed  rulemaking  on  manifest 
information  tnd  reporting. 


The  NRC  staff,  at  a  session  of  the 
Low-Level  Waste  Forum  meeting 
tentatively  scheduled  for  the  morning  of 
October  11, 1991,  will  discuss  the 
proposed  manifest,  the  instructions  for 
its  completion,  who  would  complete  the 
manifest,  and  how  the  manifest  tracks 
LLW  from  generation  to  disposal. 

Persons  other  than  NRC  staff  and 
LLW  Forum  members  may  observe  the 
meeting.  Registration  will  be  conducted 
prior  to  the  meeting  and  a  meeting 
report  will  be  issued. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  H.  Austin, 

Chief  Decommissioning  and  Regulatory 
Issues  Branch,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  N\fSS. 
[FR  Doc  91-24004  Filed  10-4^91;  8:45  am] 

BtUINQ  COOC  7Sa»-01-M 

[Docket  No.  50-369] 

Duke  Power  Co.;  McGuIre  Nuclear 
Station  Unit  1 

Exemption 
I 

Duke  Power  Company  (the  licensee)  is 
the  holder  of  Facility  Operating  License 
No.  NPF-9  which  authorizes  operation 
of  McGuire  Nuclear  Station,  Unit  1.  The 
license  provides,  among  other  things, 
that  the  licensee  be  subject  to  all  rules, 
regulations,  and  Orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect 

The  facility  consist  of  a  pressurized 
water  reactor  at  the  Ucensee's  site 
located  in  Mecklenburg  County,  North 
CaroUna. 

n 

By  letter  dated  April  18. 1991,  the 
licensee  requested  an  exemption  to  10 
CFR  50.46  that  would  enable  the  use  of 
two  demonstration  assemblies  during 
McGuire  Unit  1  Cycles  8,  9,  and  10. 
Subsequent  to  that  request  the  NRC 
staff  determined  that  exemptions  to 
appendix  K  to  10  CFR  50  and  10  CFR 
50.44  were  needed  in  addition  to  the  10 
CFR  50.46  exemption.  These  regulations 
refer  to  pressurized  water  reactors 
fueled  with  uranium  oxide  pellets  within 
cylindrical  Zircaloy  cladding.  The  two 
demonstration  assembhes  contain  fuel 
rods  with  zirconium  based  claddings 
that  are  not  chemically  identical  to 
Zircaloy. 

Since  10  CFR  50.46  and  appendix  K 
identify  requirements  for  calculating 
ECCS  performance  for  reactors 
containing  fuel  with  Zircaloy  cladding, 
and  10  CFR  50.44  relates  to  the 


generation  of  hydrogen  gas  from  a 
metal-water  reactor  with  reactor  fuel 
having  Zircaloy  cladding,  an  exemption 
is  required  to  place  the  two 
demonstration  assemblies  containing 
fuel  rods  with  advanced  zirconium 
based  claddings  in  the  core. 

m 

10  CFR  S0.12(a)(2)(ii)  enables  the 
Commission  to  grant  an  exemption  from 
the  requirements  of  Part  50  when  special 
circumstances  are  present  such  that 
application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule, 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  The 
underlying  purpose  of  10  CFR  50.46  and 
10  CFR  50  Appendix  K  is  to  establish 
requirements  for  the  calculation  of 
ECCS  performance.  The  licensee  has 
performed  a  calculation  demonstrating 
adequate  ECCS  performance  for 
McGuire  Unit  1  and  has  shown  that  the 
two  demonstration  assemblies  do  not 
have  a  significant  impact  on  that 
previous  calculation.  As  such,  the 
licensee  has  achieved  the  underlying 
purpose  of  10  CFR  50.48  and  Appendix 
K.  The  underlying  purpose  of  10  CFR 
50.44  is  to  ensure  that  means  are 
provided  for  the  control  of  hydrogen  gas 
that  may  be  generated  following  a 
postulated  loss-of-coolant  accident.  The 
licensee  has  provided  means  for 
controlling  hydrogen  gas  and  has 
previously  considered  the  potential  for 
hydrogen  gas  generation  stemming  from 
a  metal-water  reaction.  The  small 
number  of  fuel  rods  in  the  two 
demonstration  assemblies  containing 
advanced  zirconiimi  based  claddings  in 
conjunction  with  the  chemical  similarity 
of  the  advanced  claddings  to  Zircaloy 
ensures  that  previous  calculations  of 
hydrogen  production  resulting  from  a 
metal-water  reactor  would  not  be 
significantly  changed.  As  such,  the 
licensee  has  achieved  the  underlying 
purpose  of  10  CFR  50.44. 

The  two  demonstration  assemblies 
that  will  be  placed  in  the  McGuire  Unit  1 
reactor  during  Cycles  8, 9,  and  10  meet 
the  same  design  bases  as  the  fuel 
currently  in  the  reactor.  No  safety  limits 
or  setpoints  have  been  altered  as  result 
of  the  use  of  the  two  demonstration 
assemblies.  The  demonstration 
assemblies  will  be  placed  in  core 
locations  that  will  not  experience 
limiting  power  peaking  during  Cycles  8, 
9,  or  10.  The  advanced  claddings  have 
been  tested  for  corrosion  resistance, 
tensile  and  burst  strength,  and  creep 
characteristics.  The  results  indicate  that 
the  advanced  claddings  are  safe  for 
reactor  service. 
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For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  use  of  the 
two  demonstration  assembhes  in  the 
McGuire  Unit  1  reactor  during  Cycles  8. 
9,  and  10  will  not  present  an  undue  risk 
to  public  health  and  safety  and  is 
consistent  with  the  common  defense  and 
security.  The  NRC  staff  has  determined 
that  there  are  special  circumstances 
present  as  specified  in  10  CFR 
50.12(a)(2)  such  that  application  of  10 
CFR  50.46. 10  CFR  50  appendix  K.  and  10 
CFR  50.44  to  explicitly  consider  the 
advanced  clad  fuel  rods  present  within 
the  two  demonstration  assemblies  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  these  regulations. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
common  defense  and  security  and  is 
otherwise  in  the  public  interest,  and 
hereby  grants  Duke  Power  Company  an 
exemption  from  the  requirements  of  10 
CFR  50.46, 10  CFR  50  appendix  K.  and  10 
CFR  50.44  in  that  explicit  consideration 
of  the  advanced  zirconium  based  clad 
fuel  present  within  the  two 
demonstration  assemblies  is  not 
required  in  order  to  be  in  compliance 
with  these  regulations.  This  exemption 
applies  only  to  the  two  demonstration 
assemblies  for  the  time  period  (Cycle  8. 
9.  and  10)  for  which  these  assemblies 
will  be  in  the  McGuire  Unit  1  reactor 
core. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
(56  FR  48217). 

For  further  information  regarding  this 
action,  see  the  licensee's  submittal 
dated  April  18, 1991.  which  is  available 
for  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street. 
NW..  Washington.  DC  and  at  Atkins 
Library.  University  of  North  Carolina, 
Chariofte  (UNCC  Station),  North 
Carolina  28223. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 

Steven  A.  Vatga. 

Director.  Division  of  Reactor  Projects— 1/U. 
Office  of  Nuclear  Reactor  Regulation. 

jFR  Doc.  91-24002  Filed  10-4-91:  8:45  am| 
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[Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Co.;  Notice  of 
Denial  of  Portion  of  Application  for 
Amendments  to  FaclHty  Operating 
Licenses  and  Opportunity  for  Hearing 

.  The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  portion  of  a  request  by  Florida 
Power  and  Light  Company  (licensee)  for 
amendments  to  Facility  Operating 
License  Nos.  DPR-31  and  DPR-41. 
issued  to  the  licensee  for  operation  of 
the  Turkey  Point  Plant,  Unit  Nos.  3  and 
4,  located  in  Dade  County.  Florida. 
Notice  of  Consideration  of  Issuance  of 
the  amendments  was  published  in  the 
Federal  Register  on  July  10. 1991  (56  FR 
31434). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  by  (1) 
removing  outdated  material.  (2) 
incorporating  administrative  changes, 
and  (3)  correcting  typographical  errors. 

The  NRC  staff  has  concluded  that  two 
requested  changes  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  to  the  two 
proposed  changes  by  letter  dated 
September  25, 1991. 

By  November  5, 1991.  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington.  DC.  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Harold  F.  Reis,  Esq.,  Newman 
and  Holtzer,  P.C,  1615  L  Street,  NW, 
Washington,  DC  20036,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  May  28, 1991.  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  September  25. 1991. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC  and  at  the 
Environmental  and  Urban  Affairs 
Library,  Florida  International 
University.  Miami.  Florida  33199.  A  copy 


of  Item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Rajender  Auluck, 

Acting  Director,  Project  Directorate  11/2, 
Division  of  Reactor  Projects  I/II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  91-24003  Filed  10-4-91;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-29747;  File  No.  SR-CBOE- 
91-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Membership  Application 
and  Other  Membership  Fees 

September  27, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  September  9, 1991.  the 
Chicago  Board  Options  Exchange 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulator>  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  issue  a 
Regulatory  Circular  ("Circular")  to 
apprise  its  membership  that  the 
Exchange  has  reduced  the  membership 
fee  for  Executive  Officers  and  General 
Partners  of  member  firms  and  applicants 
from  $1,000  per  person  to  $250  per 
person.  It  also  clarifies  that  membership 
fees  for  certain  persons  associated  with 
member  organizations  [i.e.,  general 
partners,  executive  officers,  principal 
shareholders,  and  limited  partners)  are 
assessed  not  only  when  an  initial 
application  is  filed,  but  also  whenever 
additional  individuals  of  such  status  are 
added  to  the  member  organization.  The 
CBOE  represents  that  this  is  consistent 
with  the  current  stated  policy  and 
practice  of  the  Exchange.  The  title  of  the 
Circular  has  also  been  changed  slightly 
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to  reflect  the  fact  that  not  all  of  the  fees 
contained  therein  are  assessed  in 
connection  with  the  initial  membership 
application  process. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B)  and  (C)  below,  of  the 
most  signiHcant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  Circular  contains 
several  changes  from  the  previously 
issued  circular  dealing  with  membership 
application  fees.  The  primary  change  is 
the  reduction  of  the  basic  fee  assessed 
by  the  Exchange  for  each  General 
Partner  and  Executive  Officer  from 
$1,000  to  S250  per  person.  The  Exchange 
determined  that  the  reduction  in  the  fee 
was  warranted  because  the  current  fee 
was  proving  to  be  burdensome  for  some 
members  and  apphcants  for 
membership. 

The  Circular  also  contains  language 
which  indicates  that  investigations  are 
conducted  and  fees  are  assessed  each 
time  a  general  partner,  executive  officer, 
principal  shareholder,  or  limited  partner 
is  added  to  a  member  firm,  as  well  as  at 
the  time  the  application  is  filed.  This 
change  is  designed  to  clarify  what  is 
already  the  stated  policy  and  practice  of 
the  Exchange  with  respect  to  the 
investigation  of  persons  associated  with 
member  firms  and  with  respect  to  the 
assessment  of  fees  for  such  persons. 
Since  not  all  of  the  fees  are  assessed  in 
connection  with  the  initial  membership 
application  process,  the  title  of  the 
Circular  has  also  been  changed  to  more 
accurately  reflect  the  nature  of  the  fees 
described  therein. 

Finally,  the  amount  of  the  Orientation 
Fee  listed  on  the  Circular  has  been 
changed  and  the  Inactive  Nominee 
Status  Change  Fee  has  been  added. 
These  changes  were  both  the  subject  of 
prior  rule  filings  by  the  CBOE.* 


The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b]  of  the  Act  in  general  and 
furthers  the  objectives  of  section  6(b)(4) 
in  particular,  which  section  requires  that 
the  rules  of  the  Exchange  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities.  The  Exchange  also 
believes  the  proposed  Circular  is 
consistent  with  section  6(c)(3)  of  the 
Act,  which  section  authorizes  the 
Exchange  to  examine  and  verify  the 
qualification  of  an  appHcant  to  become 
a  member  and  the  natural  persons 
associated  with  such  applicant  in 
accordance  with  procedures  established 
by  the  rules  of  the  Exchange. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommissioD  Action 

The  foregoing  proposal  changes  the 
fees  and  oUier  charges  imposed  by  the 
CBOE  with  respect  to  Membership 
Applications  and  Other  Membership 
Registration  requirements.  With  respect 
to  the  language  added  to  the  Circular 
that  indicates  that  investigations  are 
conducted  and  fees  are  assessed  each 
time  a  new  person  of  the  designated 
status  is  added  to  a  member  firm,  this 
addition  clarifies  what  is  already  the 
stated  policy  and  practice  of  the 
Exchange.  Accordingly,  the  proposal  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  igb-4  thereunder:  At  any 
time  within  60  days  of  the  date  of  filing 
of  this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


■  Set  Securities  Exchange  Release  No*.  28158 
(June  28, 1990),  S5  FR  27732  (|uly  S,  1990)  (notice  of 
niing  and  Unmediate  efTectivetiess  of  SR-CBOE-OO- 


15).  and  29482  (July  24. 1991).  58  FR  36180  (notice  of 
filing  and  inunediate  effectiveness  of  SR-CBOE-Ol- 
V]. 


TV.  Solicitation  of  Commenta 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  28, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
KHiatfaan  G.  Katx, 
Secretary. 
[FR  Doc.  91-24066  Filed  10-4-91;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

September  30. 1991. 

The  above  named  national  securities 
exchange  has  filed  appUcations  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Amax  Gold  Inc/Amax  Inc. 
Units  (1  Share  Common  Stock  of 
Amax  Gold  Ind.  &  1  Warrant  to 
Purchase  1  Share  of  Common  Stock 
of  Amax  Gold  Inc.)  (File  No.  7-7294) 
Blackstone  Municipal  Target  Term  Trust 
Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-7295) 
Damon  Corp. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-7296) 


*  17  CFR  200JO-9  (aKl2)  (1980). 
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He-Ro  Group  Ltd. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-7297) 
Hi-Lo  Automatic  Inc. 
Common  Stoclc  $0.01  Par  Value  (File 
No.  7-7298) 
Mellon  Bank  Corp. 
Series  1  Preferred  $1.00  Par  Value 
(File  No.  7-7299) 
Mixmesota  Municipal  Term  Trust  Inc. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-7300) 
National  Westminster  Bank  pic 
American  Depository  Shares 
(Representing  Dollar  Pref.  Shares, 
Series  A)  (File  No.  7-7301) 
York  International  Corp. 
Conmion  Stock.  $0.01  Par  Value  (File 
No.  7-7302) 
PS  Business  Parks.  Inc. 
Common  Stock,  Series  A  $0.01  Par 
Value  (FUe  No.  7-7303) 
Veterinary  Centers  of  America,  Inc. 
Common  Stock.  $0,001  Par  Value  (File 
No.  7-7304) 
American  Municipal  Term  Trust.  Inc.  II 
Common  Stock.  $0jO1  Pat  Value  (File 
No.  7-7305) 
Bamett  Banks,  Ina 
Series  C  Cum.  Conv.  Pfd.  $0.10  Par 
Value  (File  No.  7-7308) 
Berkshire  Realty  Inc. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-7307) 
General  Physics  Corp. 
Common  Stock.  $0,025  Par  Value  (File 
No.  7-7308) 
Nuveen  Insured  Municipal  Opportunity 
Fund,  Inc. 
Conunon  Stock,  $0.01  Par  Value  (File 
No.  7-7309) 
Smucker  (J.M.)  Co. 
Class  B  Common  Stock.  No  Par  Value 
(File  No.  7-7310) 
Southern  National  Corp. 
Common  Stock,  $5.00  Par  Value  (File 
No.  7-7311) 
Maxum  Health  Corp. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-7312) 
The  Money  Store,  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-7313) 
The  Ziegler  Company 
Common  Stock,  $1.00  Par  Value  (File 

No.  7-7314) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  22, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 


Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kalx, 
Secretary. 
[PR  Doc  91-24028  Filed  10-4-81;  8:45  am] 

nUJNO  COOC  M14-0VM 


[RelMS*  No.  34-29751;  Fito  Nos.  600-19 
and  600-22] 

Setf-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Granting 
Accelerate  Approval  of  Amended 
Application  for  Extension  of 
Temporary  Registration  as  a  Clearing 
Agency 

September  27, 1901. 

On  February  2, 1967.  the  Securities 
and  Exchange  Commission 
("Commission")  granted  the  application 
of  MBS  Clearing  Corporation 
("MBSCC")  for  registration  as  a  clearing 
agency,  pursuant  to  sections  17A(b)  and 
19(a)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  *  and  Rule  17Ab2-l(c)  * 
thereunder,  on  a  temporary  basis  for  a 
period  of  18  months.'  Subsequently,  the 
Commission  issued  orders  that  extended 
MBSCC's  temporary  registration  as  a 
clearing  agency,  the  last  of  which  orders 
extended  MBSCC's  registration  through 
September  30, 1991.* 

On  September  4, 1991.  MBSCC  filed 
an  amendment  to  its  application  for 
registration  as  a  clearing  agency  and 
requested  an  extension  of  its 
registration  for  12  months.*  Notice  of 


'  15  use  78<j-l[b)  and  15 U.S.C.  78«(b)(l). 
» 17  CFR  240.17At)a-l(c). 

*  Secuhtiet  Exchange  Act  Release  No.  24046 
(February  1 1987),  52  FR  4218  (Order  granting 
MBSCC  regiitration  at  a  clearing  agency  for  a 
period  not  to  exceed  18  months). 

*  Securities  Exchange  Act  Release  Nos.  25957. 
27079.  and  28402  (August  2. 1988;  |uly  31, 1980:  and 
September  28, 1990).  S3  FR  2SU7.  54  FR  3241Z  and 
55  FR  41148. 

*  Letter  from  ).  Craig  Lorrg,  General  Counsel, 
MBSCC  to  Eater  Saveraoa  Branch  Chief.  Division 
of  Martcet  Regutatton,  Commission,  dated 
September  4. 1991. 


MBSCCs  amended  application  and 
request  for  12  month  extension  of  its 
temporary  registration  appeared  in  the 
Federal  Register  on  September  13, 1991.' 

As  discussed  in  detail  in  the  original 
order  granting  MBSCCs  registration, 
one  of  the  primary  reasons  for  MBSCC's 
registration  was  to  enable  it  to  provide 
for  the  safe  and  efficient  clearance  and 
settlement  of  transactions  in  mortgage- 
backed  securities.^  MBSCC  continues  to 
revise  its  system  and  procedures  *o 
enhance  the  safety  and  efHciency  of  its 
operation.  For  example,  over  the  past  12 
months,  MBSCC  has  implemented  rules 
changes  that  would  provide  it  with 
increased  sources  of  liquidity  to  fund 
end-of-day  settlement  in  the  event  of 
participant  default.*  MBSCC  also  has 
accelerated  the  deadline  by  which  all 
dealer  participants  must  submit  dealer 
trade  input*  MBSCC.  however,  is  still  in 
the  process  of  establishing  an  off-site 
disaster  recovery  facility.  MBSCC 
expects  to  have  such  a  facility 
operational  in  1992. 

MBSCC  has  functioned  effectively  as 
a  registered  clearing  agency  for  over 
four  years.  Accordingly,  in  light  of  the 
past  performance  of  MJBSCC,  including 
the  ongoing  improvements  to  its 
operating  and  Hnancial  standards,  as 
well  as  the  need  for  MBSCC  to  provide 
continuity  of  service  to  its  participants, 
the  Commission  believes  that  "good 
cause"  exists,  pursuant  to  section 
19(b)(2)  of  the  Act.*"  for  extending 
MBSCC's  registration  for  an  additional 
12  months  and  for  doing  so  before  the 
expiration  of  the  comment  period  on 
such  extension."  Any  comments 
received  concerning  MBSCC's  amended 
application  will  be  considered  in 
conjunction  with  the  Commission's 
consideration  of  whether  to  grant 
MBSCC  permanent  registration  as  a 
clearing  agency  under  section  17A(b)  of 
the  Act.  >« 


*  Securities  Exchange  Act  Release  No.  2S6S7 
(September  6, 1991),  56  FR  48657. 

'  Supra,  note  3. 

*  Securities  Exchange  Act  Release  Nos.  28806  and 
28991  (January  22, 1991  and  March  20, 1991),  56  FR 
3129  and  56  FR  12961. 

*  Securities  Exchange  Act  Releu«  No.  28649 
(November  28. 1990),  55  FR  50259. 

'0  15  U.&C.  788(b)(2). 

■  ■  Before  the  end  of  the  next  12  months,  the 
Commission  expects  to  consider  whether  to  grant 
MBSCC  permanent  registration  as  a  clearing 
agency.  In  advance  of  taking  any  such  action,  the 
Commission  will  solicit  comments  and  will  consider 
any  such  coounants  It  may  receive  from  Interested 
persons. 

"15U.S.C.78q-l(b). 
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//  is  therefore  onfered,  that  MBSCC's 
registration  as  a  cU  ?ring  agency  be,  and 
hereby  is,  approved  on  a  temporary 
basis  until  Septembrr  30, 1992. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation  pursjant  to  delegated 
authority." 

lonathan  G.  Katz. 

Secretary. 

[FR  Doc.  91-24065  Filed  10-4-81;  8:45  ami 

BIUJNO  COOE  MKMtl-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

October  1, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  122f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 
ATI  Medical,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-7315) 
COM  Systems,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-7316) 
Ecology  &  Entertainment.  Inc. 
Class  A  Common  Stock,  $.01  Par 
Value  (File  No.  7-7317) 
Frisch's  Restaurants,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-7318) 
Genovese  Drug  Store,  Inc. 
Class  A  Common  Stock,  $1.00  Par 
Value  (File  No.  7-7319) 
Greiner  Engineering.  Inc. 
Common  Stock.  $.50  Par  Value  (File 
No.  7-7320) 
General  Physics  Corporation 
Common  Stock.  $.005  Par  Value  (File 
No.  7-7321) 
INCSTAR  Corporation 
Common  Stock.  $.01  Par  Value  (File 
No.  7-7322) 
K-Mart  Corporation 
$3.41  Depositary  Shares,  each 
representing  V4  share  of  Series  A 
Convertible  Preferred  Stock  (File  • 
No.  7-7323) 
Professional  Care.  Inc. 
Common  Stock.  $.02  Par  Value  (File 
No.  7-7324) 
Perini  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-7325) 
Redwood  Empire  Bancorp 
Common  Stock,  No  Par  Value  (File 
No.  7-7326) 


>*  17  CFR  10a3fr-3(a)(80). 


RYMAC  Mortgage  Investment 
Corporation 
Common  Stock.  $.01  Par  Value  (File 
No.  7-7327) 
Residential  Mortgage  Investments.  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-7328) 
Riser  Foods.  Inc. 
Class  A  Common  Stock,  $.01  Par 
Value  (File  No.  7-7329) 
Selas  Corporation  of  America 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-7330) 
Stevens  Graphics  Corporation 
Class  A  Common  Stock.  $.10  Par 
Value  (File  No.  7-7331) 
Synalloy  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-7332) 
Team,  Incorporated 
Common  Stock,  $.30  Par  Value  (File 
No.  7-7333) 
Thermo  Process  systems.  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-7334) 
Tejon  Ranch  Company 
Common  Stock.  $.50  Par  Value  (File 
No.  7-7335) 
Unimar  Indonesian  PTC 

Units.  No  Par  Value  (File  No.  7-7336) 
Viatech.  Incorporated 
Common  Stock.  $.25  Par  Value  (File 
No.  7-7337) 
Baimco  Corporation 
Common  Stock,  $.05  Par  Value  (File 
No.  7-7338) 
Elsinore  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-7339) 
NFC  Public  Limited  Company 
American  Depositary  Receipts,  each 
representing  five  Ordinary  Shares 
(File  No.  7-7340) 
Royal  Oak  Mines,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-7341) 
United  Merchants  and  Manufacturers. 
Inc. 
Common  Stock,  $1.00  Par  Value  (File 

No.  7-7342) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  Invited  to 
submit  on  or  before  October  23. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  flle  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 


pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 
[FR  Doc.  91-24067  Filed  10-4-91;  S:45  am] 

■tUJNO  COOC  S014-01-M 


Issuer  Delisting;  Nodes  of  Appllcstlon 
to  WIttidrsw  From  Usting  and 
Registration;  (BloTecfinIca 
International,  Inc..  Common  Stock, 
$.01  Par  Value)  File  No.  1-6710 

October  1. 1991. 

BioTechnica  International,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission,  pursuant  to  Section  12(d) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

The  Company's  Common  Stock 
currently  trades  on  the  BSE  and  also  is 
traded  in  the  over-the-counter  market  on 
the  National  Association  of  Securities 
Dealers  Automated  Quotation  system/ 
National  Market  System  ("NASDAQ"/ 
"NMS"). 

In  making  the  decision  to  withdraw  its 
Stock  from  listing  on  the  BSE.  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
Common  Stock  on  the  NASDAQ/NMS 
and  the  BSE.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
tradbig  of  its  Common  Stock  and 
beheves  that  dual  listing  would 
fragment  the  market  for  its  Common 
Stock.  Additionally,  the  Company 
believes  that  the^ASDAQ/NMS 
provides  the  Company's  stockholders 
with  a  market  system  that  readily 
accommodates  the  trading  volume  in  the 
Company's  Common  Stock. 

Any  interested  person  may,  on  or 
before  October  23, 1991  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
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investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Ooc  91-24064  Filed  10-4-91;  8:45  am] 

BtLLDM  COOE  mO-OI-M 

[Release  No.  IC-18337;  812-7774] 

General  Cinenoa  Corp.;  Notice  of 
Application 

October  1, 1991. 

agency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  Under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT  General  Cinema  Corporation 
("General  Cinema"  or  the  "Company"). 

RELEVANT  ACT  SECTIONS:  Order 

requested  under  sections  6(c)  and  6(e) 
that  would  grant  an  exemption  from  all 
provisions  of  the  Act.  subject  to  certain 
exceptions. 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  a  conditional  order  that  would 
amend  a  prior  order  exempting 
applicant  from  all  provisions  of  the  Act 
except  sections  9.  36,  37  and,  subject  to 
certain  exceptions,  sections  17(a),  17(d), 
17(e),  and  17(f).  The  requested  order 
would  extend  the  period  of  exemption 
afforded  by  the  prior  order  until  the 
earlier  of  September  30, 1992  or  the  date 
that  the  Company  could  no  longer  be 
considered  an  "investment  company" 
under  the  Act 

FIUNO  DATE:  The  application  was  filed 
on  August  16, 1991. 

HEARINQ  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  applicant  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  23. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 


ADDRESSES:  Secretary,  SEC  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  General  Cinema  Corporation, 
27  Boylston  Street.  Chestnut  Hill, 
Massachusetts  02167. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Christopher  Sprague,  Senior  Staff 
Attorney,  at  (202)  272-3035,  or  Nancy  M. 
Rappa,  Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  Applicant  was  founded  in  1922  as  a 
motion  picture  exhibition  business.  It 
was  incorporated  in  the  State  of 
Delaware  in  1950  as  the  successor  to  a 
Massachusetts  corporation  organized  in 
1937  for  the  purpose  of  acquiring 
additional  theater  locations.  As  of  April 
30, 1991,  approximately  7.6%  of 
applicant's  assets  were  devoted  to  its 
theater  operations. 

2.  Since  1968,  applicant  has  expanded 
its  theater  exhibition  operations  to  other 
consumer-oriented  businesses. 
Currently,  applicant's  major  operating 
business  is  specialty  retailing,  which 
applicant  conducts  through  its 
controlling  interest  in  The  Neiman 
Marcus  Group,  Inc.  ("NMG").  Applicant 
acquired  its  NMG  securities  in  August 
1987  during  the  reorganization  of  Carter 
Hawley  Hale  Stores,  Inc.,  in  which 
applicant  had  maintained  an  investment 
since  1984.  As  of  April  30, 1991,  NMG's 
operations  accounted  for  approximately 
$1.2  billion  or  37.6%  of  applicant's 
assets.  For  the  two  quarters  ended  April 
30, 1991,  approximately  $22.2  million  or 
39.6%  of  applicant's  net  income  was 
attributable  to  NMG. 

3.  Between  1968  and  1989,  appHcant 
engaged  in  the  soft  drink  bottling 
business,  ultimately  operating  the 
nation's  largest  independent  bottling 
network  for  Pepsi-Cola  and  Dr.  Depper. 
On  March  23, 1989.  applicant  sold  its 
soft  drink  bottling  business  to  PepsiCo, 
Inc.  for  $1.77  billion  in  cash  (the 
"PepsiCo  Sale").  The  decision  to  sell  the 
bottling  business  was  essentially  the 
result  of  a  change  in  the  soft  drink 
bottling  industry.  The  PepsiCo  Sale 
produced  after-tax  proceeds  of  $1.2 
billion  in  cash.  Applicant  invested  the 
majority  of  the  proceeds  from  the 
PepsiCo  Sale  in  short-term  investments, 
including  obligations  of  the  U.S. 
Government  and  its  agencies  and 
instrumentalities,  repurchase 
agreements  collateralized  by  such 


obligations,  obligations  of  foreign  and 
domestic  banks,  commercial  paper,  tax- 
exempt  paper,  short-term  corporate 
debt,  floating  rate  notes,  and  auction 
rate  preferred  stock.  Applicant  intends 
to  invest  these  assets  in  one  or  more 
operating  businesses. 

4.  On  October  9. 1990,  applicant  sold 
$592.5  million  worth  of  its  holdings 
(S547.2  million  on  an  after-tax  basis)  of 
the  outstanding  stock  of  Cadbury 
Schweppes  pic  ("Cadbury"),  and 
invested  the  proceeds  in  short-term 
securities.  Applicant  retained 
approximately  2.0%  of  Cadbury's 
outstanding  stock,  which  had  a  value  of 
approximately  $52.5  million  as  of  April 
30. 1991. 

5.  Applicant  maintains  approximately 
$2.95  million  (representing  less  than  one 
percent  of  its  assets)  in  certain  other 
investments,  including  interests  in  three 
limited  partnerships  organized  by  the 
same  general  partner  (Boston  Ventures 
Limited  Partnership),  and  common  stock 
in  an  insurance  company  organized  and 
operated  for  the  purpose  of  providing 
insurance  coverage  to  applicant  and 
other  businesses. 

6.  On  January  24, 1991,  applicant 
announced  its  offer  to  acquire  Harcourt 
Brace  Jovanovich,  Inc.  ("HBJ").  the 
publishing  and  insurance  concern.  For 
the  acquisition  to  be  completed,  at  least 
90%  of  each  class  of  HBJ's  bondholders 
had  to  agree  to  applicant's  tender  offer. 
Applicant  extended  the  tender  offer 
deadline  several  times  while  negotiating 
with  HBJ's  bondholders,  but  ultimately 
was  unable  to  obtain  the  required  90% 
acceptance.  Falling  short  of  the  required 
commitment,  applicant  withdrew  its 
tender  offer  on  April  26, 1991.  On  August 
22, 1991.  applicant  and  HBJ  agreed  to  a 
revised  plan  of  merger.  The  revised 
merger  plan  has  been  approved  by  the 
boards  of  directors  of  each  company 
subject  to  the  execution  of  a  definitive 
agreement,  the  approval  of  HBJ's  and 
General  Cinema's  stockholders,  and 
certain  regulatory  approvals.  Applicant 
hopes  to  acquire  HBJ  pursuant  to  the 
revised  plan  of  merger  within  the  next 
few  months. 

Applicant's  Legal  Analysis 

1.  After  the  PepsiCo  Sale,  applicant 
relied  on  the  safe  harbor  provided  by 
rule  3a-2  under  the  Act.  Rule  3a-2 
generally  provides  that,  for  purposes  of 
section  3(a)(3)  of  the  Act,  an  issuer  will 
not  be  deemed  to  be  engaged  in  the 
business  of  investing,  reinvesting, 
owning,  holding,  or  trading  in  securities 
for  a  period  not  exceeding  one  year  if 
the  issuer  has  a  bona  fide  intent  to  be 
engaged  in  a  non-investment  company 
business.  Section  3(a)(3)  of  the  Act 
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defines  the  term  "investment  company" 
to  include  any  issuer  that  "is  engaged  or 
proposes  to  engage  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owns  or 
proposes  to  acquire  investment 
securities  having  a  value  exceeding  40 
per  centum  of  the  value  of  such  issuer's 
total  assets  (exclusive  of  Government 
securities  and  cash  items]  on  an 
unconsolidated  basis."  The  one-year 
period  under  rule  3a-2  expired  on  March 
23, 1990.  which  necessitated  the  filing  of 
an  application  for  exemption.  In 
Investment  Company  Act  Release  No. 
18021  (Feb.  27, 1991)  (the  "Prior  Order"), 
the  Commission  exempted  applicant 
from  all  but  certain  provisions  of  the  Act 
until  the  earlier  of  September  30, 1991  or 
the  date  that  applicant  no  longer  could 
be  considered  an  investment  company. 

2.  As  of  April  30, 1991.  applicant's 
balance  sheet  (attached  as  an  exhibit  to 
the  application)  reflects  total  assets  of 
$3,114,898,000  (which  includes  assets 
attributable  to  NMG's  operations).  Of 
this  amount,  short-term  investments 
account  for  $1,603,847,000  or  51.49%  of 
applicant's  total  assets.  In  addition,  the 
balance  sheet  reflects  $52,475,000  in 
Cadbury  stock,  representing  an 
additional  1.68%  of  total  assets. 
Applicant  thus  holds  investment 
securities  having  a  value  exceeding  40% 
of  its  total  assets.  Accordingly,  pursuant 
to  section  3(a)(3],  applicant  would  be 
deemed  an  investment  company. 

3.  In  the  application  for  the  Prior 
Order,  applicant  argued  that  its  holdings 
of  NMC  securities  should  not  be  treated 
as  "investment  securities"  under  section 
3(a)(3]  because  NMG  qualified  as  a 
controlled  company  of  applicant.  In  the 
current  application,  applicant 
acknowledges  that  its  NMG  securities 
appear  to  be  "investment  securities." 
but  notes  that  if  NMG  makes  its  next 
regularly  scheduled  dividend  payment 
on  October  31, 1991,  applicant  will  own 

I  In  excess  of  50%  of  NMG's  voting  stock. 
At  that  time,  NMG  would  be  deemed  a 
majority-owned  subsidiary  of  applicant 
under  section  2(a)(24)  of  the  Act.  and 
under  section  3(a)(3)  of  the  Act, 
applicant's  holdings  of  NMG  stock 
would  not  be  regarded  as  "investment 
securities." 

4.  Applicant  believes  that  the  issuance 
of  an  amended  order  exempting  it  until 
the  earlier  of  September  30. 1992  or  the 
date  that  it  no  longer  could  be 
considered  an  investment  company 
would  be  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  of  the  Act. 
Applicant  acknowledges  that,  pursuant 
to  section  6(e),  the  provisions  of  the  Act 
imposed  on  it  by  the  amended  order 


would  apply  to  applicant  and  to  other 
persons  in  their  transactions  and 
relations  with  applicant  as  if  applicant 
were  a  registered  investment  company. 

5.  Applicant  submits  that  if  the 
requested  rehef  were  denied,  it  would 
be  forced  either  to  invest  a  substantial 
amount  of  its  short-term  assets  in  U.S. 
Government  securities  (so  that  it  could 
meet  the  40%  test  set  forth  in  section 
3(a)(3)).  or  to  comply  with  the  provisions 
of  the  Act.  The  Brst  alternative  would 
require  applicant  to  forego  the  more 
attractive  yields  available  currently  on 
the  majority  of  its  short-term  holdings. 
The  second  alternative  would  result  in 
expensive  and  burdensome  regulation, 
and  require  changes  in  applicant's 
business  that  would  not  necessarily 
benefit  shareholders. 

6.  In  determining  whether  to  grant 
exemptive  relief  beyond  the  one-year 
period  prescribed  by  rule  3a-2,  the 
Commission  examines  factors  such  as: 

(a)  Whether  the  failure  of  applicant  to 
become  primarily  engaged  in  a  non- 
investment  business  or  excepted 
business  or  to  liquidate  within  one  year 
was  due  to  factors  beyond  its  control; 

(b)  whether  applicant's  officers  and 
employees  during  that  period  tried,  in 
good  faith,  to  invest  applicant's  assets  in 
a  non-investment  business  or  excepted 
business  or  to  cause  the  liquidation  of 
applicant;  and  (c)  whether  applicant 
invested  in  securities  solely  to  preserve 
the  value  of  its  assets.  Applicant 
contends  that  it  satisfies  each  of  these 
criteria  for  the  reasons  indicated  below. 

7.  Following  the  PepsiCo  Sale, 
applicant  formed  a  Mergers  and 
Acquisition  Group  to  accomplish  its 
objective  of  investing  its  substantial 
short-term  holdings  in  one  or  more  new 
businesses.  The  Mergers  and 
Acquisition  Group,  which  is  composed 
primarily  of  the  Company's  most  senior 
executive  officers,  has  devoted 
substantial  amounts  of  time,  energy,  and 
resources  toward  the  identification  and 
evaluation  of  potential  acquisition 
candidates. 

8.  Applicant  argues  that  its  failure  to 
acquire  HBJ  before  the  Prior  Order 
expired  was  attributable  to  actions  of 
third  parties  [i.e.,  the  HBJ  bondholders) 
that  it  could  not  control.  Applicant 
argues  that  the  Commission  should 
extend  the  term  of  the  Prior  Order 
because  applicant  has  made,  and 
continues  to  make,  diligent  efforts  to 
consummate  its  acquisition  of  HBJ. 
Applicant  also  represents  that  the 
additional  securities  it  has  acquired 
since  the  issuance  of  the  Prior  Order 
meet  the  Order's  quality  standards. 
Those  quality  standards  also  would  be  a 
condition  to  the  amended  order. 


Applicant's  Conditions 

The  Company  agrees  that  the 
following  conditions  may  be  imposed  in 
any  order  of  the  Commission  granting 
the  relief  requested  in  the  application: 

1.  During  the  period  of  time  the 
Company  is  exempted  from  registration 
under  the  Act,  General  Cinema  will  not 
purchase  or  otherwise  acquire  any 
additional  securities  other  than 
securities  that  are  rated  investment 
grade  or  higher  by  a  nationally 
recognized  statistical  rating  organization 
or,  if  unrated,  deemed  to  be  of 
comparable  quality  under  guidelines 
approved  by  General  Cinema's  Board  of 
Directors,  except  that:  (i)  General 
Cinema  may,  without  limitation,  make 
additional  investments  in  NMG;  and  (ii) 
General  Cinema  may  make  equity 
investments  in  issuers  that  are  not 
investment  companies,  as  defined  in 
section  3(a)  of  the  Act  (unless  such 
issuer  is  covered  by  a  specific  exclusion 
from  the  definition  of  investment 
company  under  section  3(c)  other  than 
section  3(c)(1)),  in  the  following 
circumstances:  (a)  in  connection  with 
the  consideration  of  the  possible 
acquisition  of  an  operating  business  as 
evidenced  by  a  resolution  approved  by 
General  Cinema's  Board  of  Directors 
and  (b)  in  connection  with  the 
acquisition  of  majority-owned 
subsidiaries. 

2.  General  Cinema  will  continue  to 
allocate  and  utilize  its  accumulated  cash 
and  short-term  securities  for  the  bona 
fide  purposes  of  funding  cash 
requirements  for  its  existing  businesses 
and/or  acquiring  one  or  more  new 
businesses.  General  Cinema  will  not 
invest  or  trade  in  securities  for  short- 
term  speculative  purposes. 

3.  General  Cinema  will  comply  with 
sections  9, 17(a).  17(d),  17(e),  17(f).  36. 
and  37  of  the  Act  and  the  niles  and 
regulations  thereunder  as  if  it  were  a 
registered  investment  company  under 
the  Act.  provided,  however,  that:  (i)  For 
purposes  of  sections  17(a).  17(d),  and 
17(e).  the  definition  of  an  affiliated 
person  shall  not  include  any  employee 
who  is  not  also  an  executive  officer  or 
director  of  General  Cinema  or  NMG, 
any  co-partner  of  an  executive  officer  or 
director  of  General  Cinema  or  NMG. 
provided  such  executive  officer  or 
director  owns  less  than  5%  of  the 
partnership,  or  any  co-partner  of 
General  Cinema  arising  from  its 
investment  in  the  limited  partnerships 
described  in  the  application;  (ii)  the 
provisions  of  sections  17(a)  and  17(d] ' 
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shall  not  apply  to  (a)  General  Cinema's 
employee  benefit  plans  as  described  in 
its  proxy  statement  dated  January  30, 
1990  (and  substantially  similar  plans, 
including  amendments  to  existing  plans, 
as  described  in  future  proxy 
statements);  (b)  transactions  between 
General  Cinema  and  NMG;  (c) 
transactions  with  an  affiliated  person 
(by  reason  of  ownership  of  securities  in 
such  person)  which  are  effected  by 
General  Cinema  (or  NMG)  for  the 
purpose  of  acquiring  such  person;  (d) 
transactions  arising  in  the  ordinary 
course  of  business  of  General  Cinema  or 
NMG  which  are  on  terms  and  under 
circumstances  that  are  substantially  the 
same  or  at  least  as  favorable  to  General 
Cinema  or  NMG  as  those  prevailing  at 
the  time  for  comparable  transactions 
with  or  involving  persons  who  are  not 
affiliated  persons  of  General  Cinema  or 
NMG  within  the  meaning  of  section 
2(a)(3)  of  the  Act  provided  that,  with  the 
exception  of  the  procurement  of 
insurance  from  Liberty  Mutual 
Insurance  Company  as  described  in  the 
application,  the  transaction  does  not 
involve  more  than  $100,000  on  an  annual 
basis  and,  for  such  transactions 
involving  more  than  $100,000  on  an 
annual  basis  (as  more  particularly 
described  in  the  apphcation),  the 
transaction  is  approved  by  a  required 
majority  (as  defined  in  section  57(o)  of 
the  Act)  of  the  directors  of  General 
Cinema  or  NMG  in  accordance  with 
section  57(f)  of  the  Act;  and  (e)  any 
transaction  by  an  affiliated  person 
(other  than  by  reason  of  section 
2(a)(3)(C)  of  the  Act)  of  a  director, 
executive  officer,  or  member  of  an 
advisory  board  of  General  Cinema  or 
NMG,  or  by  an  affiliated  person  (other 
than  by  reason  of  section  2(a)(3)(C)  of 
the  Act)  of  any  person  controlled  by  or 
under  common  control  with  General 
Cinema  or  NMG,  that  is  approved  by  a 
required  majority  (as  defined  in  section 
57(o)  of  the  Act)  of  the  directors  of 
General  Cinema  or  NMG  in  accordance 
with  section  57(f)  of  the  Act;  (iii)  the 
provisions  of  section  17(e)(1)  shall  not 
apply  to  the  occasional  receipt  of  travel, 
entertainment,  holiday  gifts,  and  the  like 
from  third  parties  pursuant  to 
established  policies  of  General  Cinema 
or  NMG;  and  (iv)  the  provisions  of 
section  17(f)  shall  not  apply  to  General 
Cinema's  NMG  and  Cadbury  Schweppes 
holdings  and  its  investments  in  the 
limited  partnerships,  insurance 
company,  and  theaters  described  in  the 
application. 


"required  ma)ohty"  under  section  57(o)  of  the  Act 
as  provided  in  subsections  (d)  and  (e)  below,  the 
provisions  of  section  57(ni)  of  the  Act  shall  apply. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 
[FR  Doc.  91-24027  Filed  10-4-91;  8:45  am] 

MLUNQ  CODE  WIO-OI-II 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notic*  No.  PE-91-35] 

Petitions  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received;  reopening  of  comment  period. 

summary:  Pursuant  to  the  FAA's 
rulemaking  provisions  government  the 
processing  of  petitions  for  exemption  (14 
CFR  part  11),  this  notice  reopens  the 
comment  period  for  the  petition  for 
exemption  for  Geotech  International, 
Ltd.  and  The  Mil  Design.  The  purpose  of 
this  notice  is  to  give  all  interested 
persons  the  opportunity  for  participation 
in  this  aspect  of  the  FAA's  rulemaking 
process.  The  publication  of  this  notice 
will  not  affect  either  the  legal  status  nor 
the  final  disposition  of  the  petition. 
dates:  Conmients  on  this  petition  for 
exemption  must  identify  Docket  Number 
26624  and  must  be  received  on  or  before 
October  28, 1991. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
ATTN:  Rules  Docket  (AGC-10),  Docket 
No.  26624,  800  Independence  Ave..  SW., 
Washington,  DC  20591:  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.  Nick  Spithas,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence  Ave., 
SW.,  Washington,  DC  20591;  telephone 
(202)  267-9683. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  30, 1991,  a  summary  of  the 
petition  of  Geotech  International,  Ltd. 
and  The  Mil  Design  Bureau  was 
published  in  the  Federal  Register  for 
comment;  the  comment  period  closed 
September  18, 1991. 

Subsequent  to  that  publication,  the 
FAA  received  a  number  of  requests  to 
reopen  the  comment  period.  A  reopening 
of  the  comment  period  will  not  be 
detrimental  to  the  petitioner  since  the 
processing  of  the  petition  will  subsume 
that  amount  of  time.  Therefore,  the  FAA 


has  determined  that  interested  parties 
should  be  afforded  the  opportunity  to 
comment  on  the  petition.  Thus,  the 
comment  period  for  this  petition  for 
exemption  is  reopened  for  an  additional 
20  day  period. 

Siunmary  of  the  Pedtion  for  Exemption 

Docket  No:  26624 

Petitioner:  Geotech  International,  Ltd. 
and  The  Mil  Design  Bureau 

Description  of  Relief  Sought:  To  allow 
the  petitioners  to  conduct  external  load 
rotorcraft  operations  within  the  United 
States  with  Soviet  registered  MI-26 
rotorcraft  operated  by  Soviet  licensed 
crews. 

Issued  in  Washington,  DC,  on  September 
28.1991. 

Denisfl  Donohue  Hall, 

Manager,  Program  Management  Staff ,  Office 
of  the  Chief  Counsel. 
(FR  Doc.  91-24049  Filed  KM-fll;  8:45  am] 

BILUNa  COOC  4>10-tS-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttte  Secretary 

[Supplement  to  Department  Circular- 
Public  Debt  Sertee— No.  29-91] 

Treasury  Notes,  Series  AF-1993; 
Interest  Rate 

Washington,  September  25, 1991. 

The  Secretary  annoimced  on 
September  24, 1991,  that  the  interest  rate 
on  the  notes  designated  Series  AF-1993, 
described  in  Department  Circular — 
Public  Debt  Series— No.  29-91  dated 
September  19, 1991,  will  be  eV^  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  6V^  percent  per  annum. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
(FR  Doc.  91-24077  Filed  10-4-91;  8:45  am] 

WLUNO  COOC  M10-40-M 


(Supplement  to  Department  Circular- 
Public  Debt  Sertee— No.  30-91  ] 

Treasury  Notes,  Series  T-1996; 
Interest  Rate 

Washington,  September  26, 1991. 

The  Secretary  announced  on 
September  25, 1991,  that  the  interest  rate 
on  the  notes  designated  Series  T-1996, 
described  in  Department  Circular — 
Public  Debt  Series— No.  30-91  dated 
September  19, 1991,  will  be  7  percent. 
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Interest  on  the  notes  will  be  payable  af 

the  rate  of  7  percent  per  annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  91-24078  Filed  10-4-81: 8:45  am] 

BOUMa  COM  4«ie-4»-M 


Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to 
section  10  of  Public  Law  92-463,  that  a 
meeting  will  be  held  at  the  U.S.  Treasury 
Department  in  Washington,  DC.  on 
October  29  and  October  30, 1991,  of  the 
following  debt  management  advisory 
'  committee: 
Public  Securities  Association  Treasury 

Borrowing  Advisory  Committee 

The  agenda  for  the  PubUc  Securities 
Association  Treasury  Borrowing 
Advisory  Committee  meeting  provides 
for  a  working  session  on  October  29  and 
the  preparation  of  a  written  report  to  the 
Secretary  of  the  Treasury  on  October  30, 
1991. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 
of  Public  Law  92-463,  and  vested  in  me 
by  Treasury  Department  Order  101-05, 1 
hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure  under  section  552b(c](4) 
and  (9)(A]  of  title  5  of  the  United  States 
Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advice  from 
representatives  of  the  Rnancial 
community  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offered  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  fmancial 
community,  which  committees  have 
been  utilized  by  the  Department  at 
meetings  called  by  representatives  of 
the  Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Public  Law 
92-463.  The  advice  provided  consists  of 
commercial  and  Hnancial  information 
given  and  received  in  confidence.  As 
such  debt  management  advisory 
committee  activities  concern  matters 
which  fall  within  the  exemption  covered 
by  section  552(c)(4)  of  tide  5  of  the 
United  States  Code  for  matters  which 
are  "trade  secrets  and  commercial  or 
fmancial  information  obtained  from  a 
person  and  privileged  or  confidentiaL" 

Although  the  Treasury's  final 
announcement  of  fmancing  plans  may 
not  reflect  the  recommendations 


provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  reports  would  lead  to  significant 
fmancial  speculation  in  the  securities 
market.  Thus,  these  meetings  also  fall 
within  the  exemption  covered  by  section 
552(b)(9)(A)  of  Title  5  of  the  United 
States  Code. 

The  Assistant  Secretary  (Domestic 
Finance)  shall  be  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 
section  552b  of  title  5  of  the  United 
States  Code. 

Dated:  September  28, 1901. 
Jerome  H.  Powell, 

Assistant  Secretary  (Domestic  Finance). 
[FR  Doc.  91-24053  Filed  10-4-«l;  8:45  am) 
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Comptroller  of  ttte  Currency 
(Docket  No.  91-12] 

Differences  In  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies;  Report  to 
Congressional  Committees 

AOCNCv:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Report  to  the  Committee  on 
Banking.  Housing,  and  Urban  Affairs  of 
the  United  States  Senate  and  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  United  States 
House  of  Representatives  regarding 
differences  in  capital  and  accounting 
standards  among  the  federal  banking 
and  thrift  agencies. 

summary:  This  report  has  been 
prepared  by  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
pursuant  to  section  1215  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989.  Section  1215 
requires  each  federal  banking  agency  to 
report  annually  to  the  Chairman  and 
ranking  minority  member  of  the 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  Senate  and  the 
Chairman  and  ranking  minority  member 
of  the  Committee  on  Banking.  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  any  differences 
between  the  capital  standards  used  by 
the  OCC  and  the  capital  standards  used 
by  the  other  financial  institutions 
supervisory  agencies.  The  report  must 
contain  an  explanation  of  the  reasons 
for  any  discrepancy  in  capital  standards 


and  must  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Duncan.  National  Bank 
Examiner.  Office  of  the  Chief  National 
Bank  Examiner,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Sti-eet,  SW..  Washington.  DC  20219. 
(202)  874-5070. 

INTERAGENCY  DIFFERENCES  IN  CAPITAL 
STANDARDS 

This  annual  report  details  the 
differences  in  the  capital  requirements 
applied  by  the  Office  of  the  Comptroller 
of  the  Currency  (OCC)  and  the  other 
bank  and  thrift  regulatory  agencies. 
Representatives  of  the  OCC  Federal 
Reserve  Board  (FRB),  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the 
Office  of  Thrift  Supervision  (OTS)  meet 
frequenUy  to  ensure  consistent 
interpretation  and  application  of  the 
guidelines.  Furthermore,  our  efforts  to 
eliminate  differences  in  the  current 
capital  standards  continue. 

The  capital  standards  report  is 
divided  into  two  sections.  The  first 
section  focuses  on  areas  where 
differences  exist  between  the  four 
agencies.  Hie  second  section  points  out 
areas  where  rules  for  banks  are  the 
same  but  the  rules  for  thrifts  are 
different 

L  DiffereDoee  Between  the  Federal 
Financial  Institutions  Regidators 

The  banking  agencies  employ  uniform 
capital  ratios  and  consistent  capital 
frameworks.  Financial  institutions 
regulated  by  each  of  the  three  banking 
regulators  were  required  to  begin 
measuring  their  capital  adequacy  using 
risk-based  capital  guidelines  effective 
December  31. 1990.  The  OCC  and  FRB 
also  implemented  their  leverage  ratio 
rules  at  that  time.  The  FDIC's  leverage 
ratio  rule  became  effective  April  10, 
1991.  Only  minor  differences  in  the 
agencies'  regulations  exist  and  they  are 
detailed  below.   . 

A.  Goodwill 

The  banking  agencies'  guidelines, 
which  were  published  before  the 
Financial  Institution  Reform,  Recovery 
and  Enforcement  Act  (FIRREA)  was 
enacted,  require  the  deduction  of  all 
goodwill.  The  only  exception  to  this 
requirement  was  supervisory  goodwill  iJ 
approved  by  the  bank's  primary 
regulator.  However,  section  221  of 
FIRREA,  12  U.S.C  1828(n),  specifically 
forbids  the  inclusion  of  any 
unidentifiable  intangible  asset,  i.e., 
goodwill  for  federal  banking 
institutions,  and  requires  thrift 
institutions  to  phase  out  its 
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incorporation  in  core  capital  through 
December  31, 1994.  On  October  17, 1990. 
the  OCC  issued  a  proposed  rule  to 
delete  the  provision  allowing 
supervisory  goodwill  and  to  make  other 
technical  amendments  to  the  risk-based 
capital  guidelines.  The  rule  is  currently 
being  finalized  and  is  expected  to  be  in 
effect  before  year  end.  1991.  The  FRB 
and  FDIC  have  made  technical 
amendments  to  their  respective 
guidelines  to  disallow  supervisory 
goodwill. 

B.  Intangible  Assets 

As  a  general  rule,  the  OCC  requires 
the  deduction  of  all  intangible  assets 
from  Tier  1  capital.  The  exceptions  to 
this  rule  are  as  follows: 

a.  Any  intangible  asset  that,  in  the 
OCC's  opinion,  satisfies  a  three-part  test 
does  not  have  to  be  deducted  (subject  to 
the  limitation  described  below).  The 
criteria  an  intangible  asset  must  meet 
for  this  test  are:  (1)  It  must  be  able  to  be 
separated  and  sold  apart  from  the  bank 
or  from  the  bulk  of  the  bank's  assets;  (2) 
its  market  value  must  be  established  on 
an  annual  basis  through  an  identifiable 
stream  of  cash  flows,  and  there  must  be 
a  high  degree  of  certainty  that  the  asset 
will  hold  this  market  value 
notwithstanding  the  future  prospects  of 
the  bank;  and  (3)  the  bank  must 
demonstrate  that  a  market  exists  that 
will  provide  liquidity  for  the  intangible 
asset. 

Purchased  mortgage  servicing  rights 
(PMSR)  currently  represent  the  only 
intangible  assets  that  the  OCC  presumes 
will  meet  this  test.  Furthermore, 
qualifying  intangible  assets,  specifically 
PMSR,  are  Umited  to  25%  of  Tier  1 
capital.  Any  amount  in  excess  of  this 
limit  must  be  deducted  from  Tier  1 
capital  unless  the  bank  requests  and 
receives  approval  from  the  OCC  to 
exceed  this  limitation. 

Recent  events  in  the  industry,  as  well 
as  the  enactment  of  FIRREA,  have  led 
some  national  banks  to  express  the 
belief  that  the  25%  limit  on  PMSR  is  too 
stringent.  They  also  have  suggested  that 
other  intangibles  should  be  considered 
qualifying  intangibles.  In  an  effort  to 
develop  additional  information  on  this 
issue,  the  OCC  published  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
on  October  4, 1990,  requesting  comment 
on  several  issues  regarding  intangible 
assets. 

The  OCC  received  in  excess  of  130 
comments  in  response  to  this  ANPR. 
Most  commenters  expressed  the  belief 
that  the  limitations  on  identifiable 
intangible  assets  are  too  stringent.  Also, 
many  commenters  expressed  the 
opinion  that  other  intangibles  meet  the 
criteria  for  qualifying  intangibles.  In 


response  to  the  comments  received,  the 
OCC  is  reexamining  the  capital 
treatment  of  PMSR  and  other 
identifiable  intangibles  to  determine 
whether  there  are  more  appropriate 
methods  to  ensure  that  national  banks 
maintain  sufficient  capital. 

Under  the  transitional  risk-based 
capital  rules  that  apply  until  December 
31, 1992,  national  banks  are  allowed  to 
classify  "grandfathered  intangibles"  as 
qualifying  intangibles,  subject  to  the  25 
%  limit,  in  aggregation  with  the  bank's 
other  qualifying  intangibles,  if  any.  This 
is  because  the  OCC  had  a 
grandfathering  provision  in  its  1985 
capital  rules  permitting  national  banks 
to  continue  including  previously 
qualifying  intangibles.  This  transitional 
treatment  of  the  pre-1985  intangibles 
will  be  permitted  until  the  risk-based 
capital  guidelines  become  fully  effective 
on  December  31, 1992. 

The  PUB'S  capital  guidelines  for  banks 
contain  the  same  three-part  test  as  the 
OCC's.  However,  rather  than  placing  a 
set  25%  limit  on  qualifying  intangibles, 
as  the  OCC  does,  the  FRB  states  that 
qualifying  intangibles  in  excess  of  25% 
of  Tier  1  capital  are  subject  to  special 
scrutiny. 

The  FDIC's  capital  guidelines  require 
the  deduction  of  all  intangible  assets 
from  Tier  1  capital,  except: 

a.  PMSR.  Although  the  FDIC's  risk- 
based  capital  guidelines  originally  did 
not  place  an  explicit  limit  on  PMSR,  it 
has  subsequently  implemented  a  50% 
Tier  1  capital  limitation  for  state 
nonmember  banks,  as  well  as  a  10%  of 
fair  market  value  "haircut."  The  haircut 
limits  the  amount  that  can  be  recognized 
for  purposes  of  capital  to  90%  of  the  fair 
market  value  of  readily  marketable 
purchased  mortgage  servicing  rights. 
The  FDIC's  rule  also  established  certain 
accounting  criteria,  valuation 
requirements,  and  a  grandfathering 
provision  for  PMSR.  Another  provision 
of  its  regulation  allows  for  nonmember 
banks  and  savings  associations  to 
estabhsh  separately  capitalized 
subsidiaries  for  holding  PMSR  that  are 
not  subject  to  the  capital  limitations. 

b.  Any  other  intangible  asset  that  is 
specifically  approved  by  the  FDIC  on  a 
case-by-case  basis.  The  FDIC's 
guidelines  state  that  the  same  criteria 
used  by  the  OCC  and  the  FRB  will  be 
used  to  make  these  case-by-case 
determinations. 

The  capital  rules  for  savings 
associations  do  not  require  the 
deduction  of  the  following  intangible 
assets: 

a.  PMSR,  subject  to  the  10%  of  fair 
market  value  haircut  imposed  by 
FIRREA.  However.  FIRREA  requires 
savings  associations  to  comply  with  the 


FDIC's  capital  treatment  of  PMSR. 
Under  the  FDIC's  rules,  savings 
associations  are  further  limited  in  their 
holdings  of  PMSR  to  100%  of  tangible 
capital  and  50%  of  core  capital. 

b.  Any  other  intangible  asset  that  is 
determined  to  meet  the  three-part  test 
used  by  the  banking  agencies,  subject  to 
a  25%  core  capital  limitation. 

The  OTS  has  issued  temporary 
guidance  stating  that  core  deposit 
intangibles  can  be  considered  a 
qualifying  intangible  if  management 
prepares  the  appropriate  documentation 
relative  to  the  three-part  test.  The  OTS 
has  not  published  any  guidance  relative 
to  the  ability  of  other  intangible  assets 
to  meet  the  test. 

C.  Mortgage-Backed  Securities 

The  banking  agencies  assign  all 
privately  issued  mortgage-backed 
securities  to  the  50%  or  100%  risk-weight 
category,  except  those  composed  of.  or 
collateralized  by,  government  agency,  or 
agency-sponsored,  securities,  which 
receive  a  20%  risk-weight.  The  OTS 
allows  certain  high  quality  privately- 
issued  mortgage-backed  securities 
(AAA  or  AA-rated  plus  other 
requirements),  in  addition  to  those 
collateralized  by  obligations  of 
government  agencies,  to  receive  a  20% 
risk-weight. 

The  OCC's  risk-based  capital 
guidelines  require  that  any  mortgage- 
backed  security  capable  of  absorbing 
more  than  its  pro  rata  share  of  principal 
loss,  as  well  as  all  stripped  mortgage- 
backed  securities,  be  risk-weighted  at 
100%. 

The  FRB's  and  FDIC's  guidelines 
contain  language  similar  to  the  OCC's 
except  that  the  word  "principal"  is  not 
included.  This  gives  the  FRB  and  FDIC 
latitude  in  defining  what  constitutes  a 
class  with  high  levels  of  risk  by  taking 
interest  rate  risk,  as  well  as  credit  risk, 
to  consideration. 

The  OTS  has  issued  a  Thrift  Bulletin 
identifying  classes  of  collateralized 
mortgage  obligations  (CMOs)  that  is 
places  in  the  100%  risk-weight  category. 
The  OTS  has  also  indicated  a  preference 
to  deal  with  the  issue  through  an  explicit 
interest  rate  risk  component  in  the  risk- 
based  capital  rule  (see  infra). 

D.  Treatment  of  Junior  Liens  on  One-to- 
Four  Family  Properties 

While  the  OCC  generally  assigns  a 
risk-weight  of  50%  to  first  liens  on  one- 
to-four  family  property,  all  second  liens 
on  residential  property  are  assigned  a 
risk-weight  of  100%,  regardless  of 
whether  the  institution  also  holds  the 
first  lien.  The  assignment  of  mortgages 
to  the  50%  risk  category  is  based  upon 
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the  presumption  that  banlcs  will  adhere 
to  prudent  underwriting  standards  with 
respect  to  the  maximum  loan-to-value 
ratio,  the  borrower's  paying  capacity 
and  the  long-term  expectations  for  the 
real  estate  market  in  which  it  is  lending. 
The  OTS  has  adopted  the  same 
approach  as  the  OCC's. 

The  FRB's  and  IDIC's  guidelines  state 
that  two  transactions  secured  by 
consecutive  liens  on  the  same  property 
are  to  be  viewed  as  a  single  loan  for  the 
purpose  of  determining  whether  a 
prudent  loan-to-value  is  retained.  If  the 
two  loans  combined  exceed  a  prudent 
loan-to-value  ratio,  both  agencies  would 
place  the  asset  in  the  100%  risk-weight 
category.  If  both  loans  combined  are 
within  prudent  underwriting  standards, 
the  FRB  generally  will  place  the  asset  in 
the  50%  risk-weight  category.  The  FDIC, 
under  the  circumstances,  generally 
places  the  loan  secured  by  the  Tirst  lien 
in  the  50%  category,  and  the  loan 
secured  by  the  second  lien  in  the  100% 
category. 

Although  there  are  some  technical 
differences  in  the  methodology,  all  the 
agencies  have  the  same  ability  to  adjust 
an  individual  bank's  capital  requirement 
to  account  for  imprudent  loans  secured 
by  first  liens  on  one-to-four  family 
properties. 

E.  The  Leverage  Ratio 

In  addition  to  the  risk-based  capital 
requirements,  all  three  banking 
regulators  have  in  place  similar 
regulations  establishing  a  minimum  3% 
Tier  1  capital  to  total  balance  sheet 
assets  ratio,  which  is  known  as  a 
leverage  ratio.  Only  those  banks  which 
are  well-managed  institutions,  assume 
no  undue  risks,  are  rated  1  under  the 
CAMEL  rating  system,  and  meet  certain 
other  criteria  will  be  allowed  to  operate 
at  or  near  the  minimum.  All  other  banks 
are  required  to  maintain  an  additional 
cushion  of  100  to  200  basis  points  over 
the  3%  requirement. 

While  the  effects  of  each  banking 
agency's  leverage  ratio  rules  are 
essentially  the  same,  some  technical 
differences  in  language  are  present.  For 
example,  the  FDIC's  rules  set  an 
absolute  minimum  of  4%  for  all  but  the 
most  highly  rated  banks  it  supervises. 

OTS  is  in  process  of  finalizing  its 
leverage  ratio  rules  to  conform  with 
those  of  the  banking  regulatory 
agencies. 

n.  Differences  Between  the  OTS  and  the 
Banking  Agencies 

The  three  banking  agencies  have 
uniform  positions  on  the  following 
issues,  llie  identified  differences 
between  the  banking  agencies  and  OTs 
have  been  subdivided  into  three 


categories,  based  on  the  primary  reason 
for  the  difference. 

1.  Differences  in  the  Guidelines 

FIRREA  requires  that  the  capital 
requirements  applicable  to  thrifts  shall 
be  no  less  stringent  than  the  standards 
applicable  to  national  banks.  However, 
it  also  provides  that  the  risk-based 
capital  standards  for  thrifts  may  deviate 
from  those  of  national  banks  to  reflect 
interest  rate  risk  or  other  risks.  The 
following  are  areas  where  there  are 
di^erences. 

A.  Interest  Rate  Risk 

Because  the  risk-based  capital  ratio  is 
based  on  broad  measures  of  relative 
credit  risk,  all  three  of  the  banking 
agencies'  risk-based  capital  guidelines 
specifically  discuss  the  importance  of 
incorporating  noncredit  risks,  including 
interest  rate  risk,  into  the  assessment  of 
capital  adequacy.  The  U.S.  banking 
agencies  are  working  together,  as  well 
as  participating  in  an  international 
effort,  to  develop  methodologies  to 
quantify  the  risks  associated  with 
changes  in  interest  rates,  equity 
investments,  and  foreign  exchange 
activities  which  will  supplement  the 
original  risk-based  capital  framework. 

FIRREA  explicitly  gives  the  OTS  the 
latitude  to  incorporate  an  explicit  charge 
for  interest  rate  risk  in  its  risk-based 
capital  ratio.  Accordingly,  the  OTS  has 
published  a  proposal  to  modify  its  risk- 
based  capital  requirement  to  incorporate 
an  explicit  charge  for  interest  rate  risk, 
in  addition  to  credit  risk. 

B.  Recourse  Arrangements 

Under  the  banking  agencies'  risk- 
based  capital  guidelines,  the  same 
amount  of  capital  must  be  held  against 
an  asset  that  a  bank  originates  and  sells 
with  recourse,  regardless  of  whether  it  is 
accounted  for  as  a  sale  (off-balance 
sheet]  or  a  financing  transaction  (on- 
balance  sheet).  The  determination  of 
sale  versus  financing  treatment  is 
generally  based  on  the  regulatory 
reporting  rules  specified  in  the 
Consolidated  Reports  of  Condition  and 
Income  Instructions.  There  are  some 
differences  between  the  thrift  and  bank 
regulatory  reporting  treatment  of  these 
transactions,  but  they  generally  do  not 
result  in  a  different  risk-based  capital 
requirement  due  to  the  consistent 
treatment  of  on-  and  off-balance  sheet 
exposures.  This  issue  is  further 
discussed  in  the  following  section  on 
interagency  accounting  differences. 

However,  the  regulatory  reporting 
di^erences  to  generate  a  variation  in  the 
leverage  ratio  requirement.  For  purposes 
of  calculating  the  leverage  ratio,  capital 
must  be  held  against  on-balance  sheet 


assets,  but  not  on  off-balance  sheet 
exposures.  The  thrift  accounting  rules 
are  currently  more  permissive  in 
categorizing  transactions  as  sales, 
thereby  allowing  them  to  be  removed 
from  the  balance  sheet.  Thus,  a  bank 
may  have  a  relatively  higher  leverage 
ratio  capital  requirement  than  a  thrift 
that  engages  in  similar  recourse 
transactions.  However,  since  the  OCC's 
capital  rules  place  primary  emphasis  on 
the  risk-based  capital  ratio,  rather  than 
the  leverage  ratio,  the  OCC  does  not 
consider  this  difference  to  be  a 
significant  one. 

The  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  has  also 
begun  an  extensive  project  to  review, 
and  possibly  revise,  the  regulatory 
treatment  of  recourse  arrangements.  It  is 
the  agencies'  intention  to  work  to 
develop  common  definitions,  as  well  as 
uniform  reporting  and  capital  treatment, 
of  these  recourse  arrangements. 

There  are  two  other  issues  related  to 
the  capital  treatment  of  recourse 
exposures  in  which  the  banking 
agencies  currently  differ  from  the  OTS. 
"The  FFIEC's  recourse  project  should 
eliminate  these  differences. 

1.  Under  the  banking  agencies'  rules, 
the  capital  charge  for  the  off-balance 
sheet  exposure  related  to  an  asset  sold 
with  recourse  is  based  on  the  entire 
outstanding  principal  balance  of  that 
asset,  regardless  of  the  actual  amount  of 
recourse  exposure.  The  OTS  has  set  the 
capital  charge  for  these  off-balance 
sheet  exposures  at  the  lesser  of:  (1)  The 
amount  of  recourse  or  (2)  the  capital 
charge  based  on  the  entire  outstanding 
principal  balance  of  the  asset. 

2.  The  current  regulatory  reporting 
rules  for  banks  only  address  recourse 
exposures  that  arise  from  transactions 
involving  assets  originated  by  the  selling 
bank.  However,  a  bank  may  also 
provide  explicit  assurances  against  the 
risk  of  loss  associated  with  assets 
originated  by  a  third  party  through  a 
variety  of  means.  Due  to  limitations  in 
the  current  bank  regulatory  reporting 
framework,  the  capital  requirements  for 
the  latter  type  of  recourse  exposures 
may  differ  from  those  that  would  arise 
from  the  sale  of  a  bank's  own  assets. 
The  bank  regulators  are  working  to 
develop  a  consistent  and  rational  set  of 
rules  for  reporting,  capital  and  lending 
limit  purposes. 

The  OTS's  risk-based  capital 
guidelines  currently  address  two  such 
situations. 

a.  When  a  thrift  acts  as  the  servicer  of 
a  pool  of  assets  that  have  been 
originated  by  others  and  accepts 
exposure  to  credit  risk  as  part  of  the 
servicing  arrangement,  the  thrift  must 
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ordinarily  hold  capital  against  that 
exposure  in  the  same  manner  as  it 
would  if  it  had  originated  the  assets  and 
Bold  them  with  a  similar  amount  of 
recourse. 

b.  When  a  thrift  purchases  a  security 
representing  a  subordinated  interest  in 
loans  originated  by  other  parties,  the 
thrift  must  ordinarily  hold  capital 
against  all  of  the  underlying  loans,  just 
as  it  would  if  it  had  originated  some  of 
all  of  the  underlying  loans. 

C.  Mutual  Funds 

The  banking  agencies  assign  psk- 
weights  for  banks'  investments  in 
mutual  funds  based  upon  the  riskiest 
asset  that  a  particular  mutual  fund  is 
allowed  to  invest  in,  regardless  of  its 
actual  holdings.  This  approach  is  taken 
to  account  for  the  unknown  future 
composition  and  risk  characteristics  of  a 
fund's  holdings.  The  OTS  bases  the  risk- 
weight  on  the  asset  in  the  fund  with  the 
highest  capital  requirement;  on  a  case- 
by-case  basis,  OTS  will  allow  pro-rata 
capital  weights  based  upon  the  actual 
composition  of  a  fund. 

D.  Residential  Mortgage  Loans  and 
Multifamily  Mortgage  Loans 

The  banking  agencies  place  a  50% 
risk-weight  on  one-to-four  family 
residential  mortgage  loans.  Among  other 
things,  these  loans  must  be  performing 
and  the  bank  must  adhere  to  prudent 
underwriting  standards  to  qualify  for  the 
50%  risk-weight.  The  OTS  guidelines 
allow  a  50%  risk-weight  for  one-to-four 
family  residential  mortgage  loans  if  the 
loan-to-value  ratio  (LTV)  does  not 
exceed  80%. 

Multifamily  (5  units  or  more]  mortgage 
loans  are  assigned  a  risk-weight  of  100% 
by  the  banking  agencies.  Multifamily 
mortgage  loans  carry  the  same  risks 
inherent  in  other  commercial  loans 
because  they  are  income-producing 
properties  rather  than  personal 
residences.  The  OTS  allows  the 
inclusion  of  certain  multifamily  (5-38 
units]  residential  mortgage  loans  in  the 
50%  risk-weight  if  several  conditions  are 
met  (LTV  must  be  80%  or  less  and 
occupancy  rates  must  be  at  least  80%]. 

E.  Nonresidential  Construction  and  Land 
Loans 

The  banking  agencies  assign  a  risk- 
weight  of  100%  to  nonresidential 
construction  and  land  loans.  The  OTS 
assigns  a  risk-weight  of  100%  to  these 
assets  up  to  an  80%  loan-to-value  ratio. 
Any  excess  portion  must  be  deducted 
from  total  capital,  using  a  Hve-year 
phase-in.  The  banking  agencies  address 
the  risk  that  arises  from  excessive  loan- 
to-value  ratios  through  the  examination 
process. 


F.  Repossessed  Assets/Assets  More 
Than  90  Days  Past  Due 

The  banking  agencies  assign  a  risk- 
weight  of  100%  to  repossessed  assets/ 
assets  more  than  90  days  past  due.  The 
OTS  currently  assigns  a  200%  risk- 
weight  to  these  assets,  with  the 
exception  of  one-to-four  family  real 
estate  mortgages.  OTS  assigns  a  100% 
risk-weight  to  one-to-four  family  real 
estate  mortgages  which  are  90  days  or 
more  past  due.  In  addition,  OTS  has 
proposed  to  place  OREO  in  the  100% 
risk-weight  category. 

The  highest  risk-weight  assigned  to 
any  asset  by  the  banking  agencies  is 
100%.  The  banking  agencies  rely  upon 
the  allowance  for  loan  and  lease  losses 
for  anticipated  losses.  Writing  down 
assets  to  fair  market  value  or  charging 
them  off  effectively  results  in  a 
reduction  of  capital.  In  addition,  banks 
with  high  levels  of  risk  in  asset  quality, 
including  a  significant  volume  of 
nonperforming  or  past  due  assets,  may 
be  expected  to  maintain  capital  ratios 
above  the  minimum  levels. 

G.  FSLIC/FDIC-Covered  Assets  (Assets 
Subject  to  Guarantee  Arrangements  by 
the  FSUC  or  FDIC) 

The  banking  agencies  generally  place 
FSLIC/FDlC-covered  assets  in  the  20% 
risk  category,  the  same  category  to 
which  claims  on  depository  institutions 
and  government-sponsored  agencies  are 
assigned.  The  banlcing  agencies  permit  a 
0%  risk-weight  only  if  the  guarantee  is 
unconditional  and  directly  backed  by 
the  full  faith  and  credit  of  the  U.S. 
government.  We  understand  that  most 
FSLIC/FDIC-covered  assets,  including 
yield  maintenance  agreements,  are 
conditioned  on  certain  performance  or 
reporting  requirements,  and  cannot  be 
considered  unconditional  guarantees. 
The  OTS  assigns  a  0%  risk-weight  to 
these  assets. 

H.  Limitations  on  Limited-Life  Capital 
Instruments  in  Tier  2  Capital 

The  banking  agencies  Umit  the 
amount  of  subordinated  debt  and 
intermediate-term  preferred  stock 
instruments  that  may  be  counted  as  Tier 
2  capital  to  50%  of  Tier  1  capital  In 
addition,  all  maturing  capital 
instruments,  namely  term  subordinated 
debt  and  limited-life  preferred  stock, 
must  be  discounted  by  20%  each  year  of 
the  five  years  before  maturity.  The 
banking  agencies  adopted  this  approach 
in  order  to  emphasize  equity  versus  debt 
in  the  assessment  of  capital  adequacy. 

The  OTS  does  not  restrict  the  amount 
of  limited-life  capital  instruments  that 
may  be  counted  as  Tier  2  capital. 
Furthermore,  all  maturing  instruments 


issued  before  November  7, 1969  have 
been  grandfathered  with  respect  to  the 
discounting  requirements.  For  limited- 
Ufe  capital  instnunents  issued  on  or 
after  November  7, 1980,  thrifts  have  the 
option  of  using  either  (a)  the  discoimting 
approach  used  by  the  banking 
regulators,  or  (b]  an  approach  which 
allows  for  the  full  inclusion  of  all  such 
instruments  in  Tier  2  capital  provided 
that  the  amount  (of  such  instruments 
that  mature  within  the  next  seven  years) 
matiuing  in  any  one  year  does  not 
exceed  20%  of  the  thrift's  total  capital. 

2.  Differences  in  Allowable  Activities 

A.  Subsidiaries 

There  are  some  significant  differences 
in  the  types  of  activities  in  which 
subsidiaries  may  engage,  as  well  as  the 
accounting  rules  for  thrifts  and  banks 
relative  to  the  consolidation  of 
subsidiaries.  These  differences  can 
generate  variations  in  the  capital 
requirements  since  investments  in 
unconsolidated  subsidiaries  are 
generally  required  to  be  deducted  from 
the  capital  base.  The  banking  agencies 
do  retain  a  significant  amount  of 
discretion  to  adjust  the  accounting 
treatment  of  individual  subsidiaries  for 
the  purposes  of  assessing  capital 
adequacy.  However,  the  banking 
agencies  generally  require  the 
consolidation  of  all  significant 
subsidiaries  of  the  parent  organization. 
Under  the  FDIC  rules,  an  exception  to 
this  exists  when  a  state  nonmember 
bank  or  savings  association  establishes 
a  separately  capitalized  subsidiary  to 
hold  PMSR. 

B.  Equity  Investments 

Thrift  institutions  historically  have 
been  permitted  to  invest  in  a  much 
broader  range  of  equity  investments 
than  banks.  While  the  banking  agencies 
include  all  equity  investments  in  the 
100%  risk-weight  category.  The  OTS 
guidelines  require  equity  investments  to 
be  deducted  from  capital  when  they  do 
not  represent  investments  in 
subsidiaries.  However,  the  thrift 
guidelines  provide  for  a  five  year  phase- 
in  of  the  deduction  requirement.  In  the 
interim,  the  portion  not  deducted  will  be 
risk-weighted  at  100%. 

C.  Pledged  Deposits/Nonwithdrawable 
Accounts;  Income  Capital  Certificates 
(ICCs)  and  Mutual  Capital  Certificates 
(MCCs) 

Thrift  institutions  may  include  these 
instruments  as  capital.  They  do  not  exist 
within  the  banking  industry. 
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3.  Legislative  Requirements 

A.  Agricultural  Loan  Losses 

Title  VIII  of  the  Competitive  Equality 
Banking  Act  of  1987  (CEBA).  Public  law 
No.  100-88. 101  Stat.  552  (1987),  permits 
agricultural  banks  to  amortize  losses  on 
qualified  agricultural  loans  over  seven 
years,  if  approved  by  the  primary 
regulator.  The  unamortized  portion  of 
these  losses  is  included  in  Tier  2  capital. 

OTS'  rules  do  not  include  this  capital 
component  because  CEBA's  agricultural 
loan  loss  provision  do  not  apply  to 
savings  associations. 

B.  Noncompliance  With  Capital 
Standards 

FIRREA  established  statutory 
restrictions  to  be  implemented  by  OTS 
for  thrifts  in  noncompliance  with  the 
capital  standards.  Such  actions  include 
growth  restrictions  and  other  capital 
directives.  FIRREA  does  not  include 
similar  statutory  restrictions  for  banks. 
Banking  regulators  determine  the  most 
effective  supervisory  efforts  to  assure 
compliance  with  capital  standards  on  an 
individual  bank  basis. 

C.  Phase-in  Requirements 

The  banking  agencies  have  adopted 
transition  rules  for  a  two  year  period 
which  began  December  31. 1990.  During 
this  period,  banks  are  required  to 
maintain  at  least  7.25%  risk-based 
capital,  and  may  take  advantage  of 
various  other  transitional  rules.  For 
example,  up  to  10%  of  Tier  1  capital  can 
be  comprised  of  Tier  2  capital  elements. 
Otherwise  stated,  the  "true"  Tier  1 
capital  to  risk-weighted  assets  need  be 
only  3.25%.  On  December  31, 1992.  the 
transition  rules  expire  and  all  banks 
must  maintain  at  least  4%  Tier  1  and  8% 
total  capital  to  risk-weighted  assets. 

OTS  was  required  by  statute  to 
implement  its  risk-based  capital 
guidelines  by  December  7, 1989.  FIRREA 
also  provided  for  a  different  set  of 
transition  rules  than  those  afforded 
banks,  although  the  ultimate  date  for  full 
implementation  is  the  same.  Thrifts  are 
required  to  maintain  90%  of  the  8%  risk- 
based  capital  standard  from  December 
31, 1990  to  December  30. 1992;  and  100% 
thereafter. 

Interagency  Differences  in  Accounting 
Principles 

The  OCC,  as  well  as  the  other  bank 
regulatory  agencies,  requires  banks  to 
follow  generally  accepted  accounting 
principles  (GAAP)  except  when 
significant  supervisory  concerns  dictate 
more  stringent  standards.  For  the  most 
part,  the  regulatory  accounting 
standards  for  all  commercial  banks, 
whether  regulated  by  the  OCC.  the  FRB. 


or  the  FDIC,  are  prescribed  in  the 
Instructions  to  the  Report  of  Condition 
and  Income  (the  Call  Report). 

The  Call  Report  Instructions  are 
established  by  the  FFIEC,  and  are 
generally  consistent  with  GAAP. 
Differences  in  interpretations  between 
the  OCC  and  the  other  banking  agencies 
may  occur.  However,  such  differences 
are  usually  infrequent  and  involve 
immaterial  or  emerging  issues  which  the 
FFIEC  has  not  yet  reviewed  on  a  joint 
agency  basis. 

The  OTS  requires  each  thrift 
institution  to  file  the  Thrift  Financial 
Report.  That  report  is  filed  on  a  basis 
consistent  with  GAAP  as  it  is  applied  by 
thrifts,  which  differs  in  a  few  respects 
from  GAAP  as  it  is  applied  by  banks. 

These  differences  in  accounting 
principles  between  the  backs  and  thrifts 
may  cause  differences  in  financial 
statement  presentation  and  in  amounts 
of  regulatory  capital  required  to  be 
maintained  by  depository  institutions. 

Thp  following  summarizes  the 
significant  differences  in  accounting 
standards  between  the  Thrift  Financial 
Report  and  the  Call  Report.  These 
differences  generally  arise  because  of 
either:  (1)  differences  between 
regulatory  reporting  standards  and 
GAAP  applicable  to  banks,  or  (2) 
differences  in  GAAP  applicable  to 
banks  and  GAAP  applicable  to  thrifts. 

1.  Specific  Valuation  Allowances  for 
and  Charge-off s  of  Troubled  Loans 

The  banking  regulators  require  banks 
to  follow  bank  GAAP  to  account  for  the 
allowance  for  loan  and  lease  losses 
(ALLL).  The  differences  between  bank 
and  thrift  accounting  for  specific 
valuation  allowances  result  primarily 
from  differing  GAAP  principles  set  forth 
in  their  respective  industry  audit  guides. 

One  such  area  of  difference  is  in  the 
ALLL  established  for  "collateral 
dependent"  loans.  Generally,  real  estate 
loans  that  lack  other  sources  of 
repayment,  or  the  apparent  ability  of  the 
borrower  to  generate  such  repayment 
from  sources  other  than  the  collateral 
are  considered  "collateral  dependent.** 

Banks  determine  the  fair  value  of  the 
collateral  for  real  estate  loans  using 
appraisal  methodologies,  including  the 
"income"  or  discounted  cash  flow 
approach.  Charge-off  of  a  portion  of  the 
loan  or  the  establishment  of  a  specific 
valuation  allowance  to  reduce  the 
recorded  value  of  the  loan  to  the  fair 
value  of  the  collateral  is  generally 
required. 

Conversely,  the  OTS  primarily  follows 
GAAP  applicable  to  thrift  institutions  to 
account  for  the  ALLL  Thrift  GAAP 
requires  specific  valuation  allowances 
for  troubled  loans  (not  considered  in- 


substance  foreclosed)  based  on  the 
estimated  net  realizable  value  (NRV)  of 
the  collateral.  NRV  represents  the 
estimated  future  sales  price  reduced  by 
certain  expenses  and  direct  holding 
costs.  Determining  direct  holding  costs 
includes  applying  a  cost  of  capital  (debt 
and  equity)  discount  rate  to  expected 
cash  flows  from  the  property  during  the 
anticipated  holding  period. 

However,  the  OTS  expects  to  propose 
a  new  policy  for  the  valuation  of 
troubled  assets  that  focuses  on  fair 
value  rather  than  estimated  net 
realizable  value  of  the  collateral. 
Adoption  of  such  a  policy  would  make 
thrift  and  bank  accounting  substantially 
similar. 

2.  General  Valuation  Allowances  for 
Troubled  Loans 

Previously,  differences  have  existed 
between  banks  and  thrifts  with  respect 
to  the  establishment  of  the  general 
valuation  allowance  for  troubled  loans. 

The  banking  regulators  generally 
expect  the  overall  balance  of  the  ALU 
to  be  sufficient  to  cover  all  losses 
inherent  in  the  loan  portfolio.  The 
amount  deemed  necessary  for  the  ALLL 
should  include  specific  allowances  for 
individual  loans  and  pools  of  loans, 
based  on  judgments  regarding  the  risk  of 
loss  in  those  assets.  Additionally,  it 
should  include  some  margin  for  losses 
that  have  not  been  specifically 
identified  in  the  loan  and  lease  portfolio 
review  process  and  the  risk  of  loss  from 
possible  error  in  the  specific  loss 
estimates. 

OTS  has  adopted  a  policy  which  is 
now  substantially  similar  to  that  of  the 
bank  regulators. 

3.  Valuatipn  of  Foreclosed  Real  Estate 


uaupi 


Banks  value  foreclosed  real  estate  at 
fair  value  while  thrift  institutions  use 
net  realizable  value. 

The  banking  regulators  require 
foreclosed  real  estate  to  be  reported  at 
the  lower  of  book  value  or  fair  value  at 
the  date  of  foreclosure.  The  regulators 
require  additional  write-downs  of  real 
estate  owned  if  fair  value  declines 
further  after  foreclosure. 

The  OTS  also  requires  foreclosed  real 
estate  to  be  reported  at  the  lower  of 
book  value  or  fair  value  at  the  date  of 
foreclosure.  However,  valuation 
allowances  for  real  estate  owned  after 
the  acquisition  date  are  generally  based 
on  the  NRV  of  the  property  using  a  cost 
of  capital  discount  rate.  Under  the  risk- 
based  capital  guidelines  of  OTS.  a  risk 
weight  of  200%  is  assigned  for  real 
estate  owned.  The  OTS  believes  this 
adequately  compensates  for  any 
additional  risk.  However,  the  OTS 
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advises  that  they  will  propose  a  new 
policy  that  focuses  on  fair  value  and 
uses  a  100%  risk-weight.  Such  a  policy 
would  eliminate  the  difference  that  now 
exists. 

4.  Futures  and  Forward  Contracts 

Differences  in  accounting  for  futures 
and  forward  contracts  result  because 
the  banking  regulators  generally  require 
such  contracts  to  be  marked  to  market, 
whereas  thrift  institutions  may  defer 
gains  and  losses  resulting  from  hedging 
activities. 

The  banking  agencies  do  not  follow 
GAAP,  but  require  banks  to  report 
changes  in  the  market  value  of  futures 
and  forward  contracts  even  when  used 
as  hedges  in  current  income.  However, 
futures  contracts  used  to  hedge 
mortgage  banking  operations  are 
reported  in  accordance  with  GAAP.  A 
proposal  to  permit  banks  to  use  hedge 
accounting  for  futures  contracts  other 
than  mortgage  banking  operations  is 
being  considered. 

The  OTS  requires  thrifts  to  follow 
GAAP  to  account  for  futures  contracts. 
Accordingly,  when  specified  hedging 
criteria  are  satisfied,  the  accounting  for 
the  futures  contract  is  matched  with  the 
accounting  for  the  hedged  item.  Changes 
in  the  market  value  of  the  futures 
contract  are  recognized  in  income  when 
the  income  effects  of  the  hedged  item  is 
recognized.  This  reporting  can  result  in 
the  deferral  of  both  gains  and  losses. 
Although  there  is  no  specific  GAAP  for 
forward  contracts,  the  OTS  applies 
these  same  principles  to  forward 
contracts. 

5.  Excess  Service  Fees 

Thrift  institutions  consider  excess 
servicing  fees  in  the  determination  of 
the  gain  or  loss  on  the  loan  sale, 
whereas  banks  generally  recognize  the 
excess  fee  over  the  life  of  the  loans. 

The  banking  agencies  require  banks  to 
follow  GAAP  for  residential  mortgage 
loans.  This  requires  that  when  loans  are 
sold  with  servicing  retained  and  the 
stated  servicing  fee  is  sufficiently  higher 
than  a  normal  servicing  fee.  the  sales 
price  is  adjusted  to  determine  the  gain 
or  loss  from  the  sale.  This  allows 
additional  gain  recognition  at  the  time  of 
sale  and  recognizes  a  normal  servicing 
fee  in  each  subsequent  year.  This  gain 
cannot  exceed  the  gain  assuming  the 
loans  were  sold  with  servicing  released. 

For  all  other  loans,  the  banking 
agencies  follow  a  more  conservative 
treatment  and  require  that  excess 
servicing  fees  retained  on  loans  sold  be 
recognized  over  the  contractual  life  of 
the  transferred  asset. 

The  OTS  follows  GAAP  in  valuing  all 
excess  service  fees.  Therefore,  the 


accounting  stated  above  for  sales  of 
mortgage  loans  with  excess  servicing  at 
banking  institutions  would  apply  to  all 
loan  sales  with  excess  servicing  at  thrift 
institutions. 

8.  In-Substance  Defeasance  of  Debt 

The  banking  agencies  do  not  permit 
banks  to  defease  their  liabilities  in 
accordance  with  FASB  Statement  No. 
76.  whereas  thrifts  may  eliminate 
defeased  liabilities  from  the  balance 
sheet. 

The  banking  agencies  report  in- 
substance  defeased  debt  as  a  liability 
and  the  securities  contributed  to  the 
trust  as  assets  with  no  recognition  of 
any  gain  or  loss  on  the  transaction. 

The  OTS  accounts  for  debt  that  has 
been  in-substance  defeased  in 
accordance  with  GAAP.  Therefore, 
when  a  debtor  irrevocably  places  risk- 
free  monetary  assets  in  a  trust  solely  for 
satisfying  the  debt  and  the  possibility 
that  the  debtor  will  be  required  to  make 
further  payments  is  remote,  the  debt  is 
considered  extinguished.  The  transfer 
can  result  in  a  gain  or  loss  in  the  current 
period. 

7.  Sales  of  Assets  With  Recourse 

Banks  generally  do  not  report  sales  of 
receivables  if  any  risk  of  loss  is 
retained.  Thrifts  report  sales  when  the 
risk  of  loss  can  be  estimated  in 
accordance  with  FASB  Statement  No. 
77. 

The  banking  agencies  generally  allow 
banks  to  report  transfers  of  receivables 
as  sales  only  when  the  transferring 
institution:  (1]  Retains  no  risk  of  loss 
from  the  assets  transferred  and  (2)  has 
no  obligation  for  the  payment  of 
principal  or  interest  on  the  assets 
transferred.  As  a  result,  assets 
transferred  with  recourse  are  reported 
as  financing,  not  sales. 

However,  this  rule  does  not  apply  to 
the  transfer  of  mortgage  loans  under 
certain  government  programs  (GNMA, 
FNMA,  etc.).  Transfers  of  mortgages 
under  one  of  these  programs  are 
automatically  treated  as  sales. 
Furthermore,  private  transfers  of 
mortgages  are  also  reported  as  sales  if 
the  transferring  institution  does  not 
retain  more  than  an  insignificant  risk  of 
loss  on  the  assets  transferred. 

The  OTS  follows  GAAP  to  account  for 
a  transfer  of  all  receivables  with 
recourse.  A  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if:  (1) 
The  Seller  surrenders  control  of  the 
future  economic  benefits,  (2)  the 
transferor's  obligation  under  the 
recourse  provisions  can  be  reasonably 
estimated,  and  (3)  the  transferee  cannot 
require  repurchase  of  the  receivables 


except  pursuant  to  the  recourse 
provisions. 

During  the  past  year  the  regulatory 
agencies  requested  public  comment  on 
recourse  arrangements.  This  request  for 
comment  could  result  in  a  proposed  rule 
that  would  potentially  reduce  the 
differences  in  reporting  practices 
between  banks  and  thrifts. 

Dated:  September  29, 1991. 
Suaan  F.  Krause, 

Senior  Deputy  Comptroller  for  Bank 
Supervision  Policy. 
[FR  Doc.  91-24033  Filed  10-^-91;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pm-suant  to  the  authority 
vested  in  me  by  the  Act  of  October  19. 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359.  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393.  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Guercino 
Drawings  from  Windsor  Castle"  (see 
list ').  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
hsted  exhibit  objects  at  the  Kimbell  Art 
Museum,  Fort  Worth,  Texas,  from 
December  14. 1991  to  on  or  about 
February  16. 1992;  at  the  National 
Gallery  of  Art,  Washington.  DC,  from 
March  15. 1992.  to  on  or  about  May  17. 
1992;  and  at  the  Drawing  Center.  New 
York.  N.Y..  from  June  2. 1992.  to  on  or 
about  August  1, 1992,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  September  27, 1991. 
Alberto  J.  Mora, 
General  Counsel. 

[FR  Doc.  91-24042  Filed  10-4-91;  8:45  am) 
mnuma  cooe  tasiMi-M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
General  Counsel  of  USLA.  The  telephone  number  it 
202/619-S076,  and  the  address  is  room  700,  U.S. 
Information  Agency,  301  Fourth  Street,  SW., 
Wsshingtoa  DC  20M7. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  CommRtM  on  Fonner 
Prisoners  of  War;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
will  be  held  in  room  724,  at  VA  Central 
Office.  801 1  St,  NW..  Washington.  DC 
20001,  from  November  6. 1991.  through 
November  8, 1991.  The  meeting  will 
convene  at  9  ajn.  each  day  and  will  be 
open  to  the  public.  Seating  is  limited  and 
will  be  available  on  a  first-come,  first- 
served  basis. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  under 
Title  38,  United  States  Code,  for 
Veterans  who  are  former  prisoners  of 


war.  and  to  make  recommendations  on 
the  need  of  such  veterans  for 
compensation,  health  care  and 
rehabilitation. 

The  Committee  will  receive  briefings 
and  hold  discussions  on  various  issues 
affecting  health  care  and  benefits 
delivery,  including,  but  not  limited  to. 
the  following:  Education  and  training  of 
VA  personnel  involved  with  former 
prisoners  of  wan  the  status  of  privately 
and  publicly  funded  research  affecting 
former  prisoners  of  war.  past  and 
current  legislative  issues  affecting 
former  prisoners  of  war;  the  various 
disabilities  and  sequelae  of  long-term 
captivity;  and  the  procedures  involved 
in  processing  claims  for  service- 
connected  disabilities  submitted  by 
former  prisoners  of  war. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 


for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. ). 
Gary  Hickman.  Director,  Compensation 
and  Pension.Service  (21).  room  275. 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW..  Washington  DC, 
20420.  Submitted  material  must  be 
received  at  least  five  business  days 
prior  to  the  meeting.  Members  of  the 
public  may  be  asked  to  clarify  submitted 
material  prior  to  consideration  by  the 
Committee. 

A  report  of  the  meeting  and  a  roster  of 
Committee  members  may  be  obtained 
from  Mr.  Hickman. 

Dated:  September  28. 1991. 

By  Direction  of  the  Secretary. 
Diane  H.  Landia, 
Committee  Management  Officer. 
[FR  Doc.  91-24041  Filed  10-4-91;  B.-45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56.  No.  194 
Monday,  October  7,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRAOINQ 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday, 

October  29. 1991. 

place:  2033  K  St.,  N.W..  Washington, 

D.C.,  Lower  Lobby  Hearing  Room. 

STATUS;  Open. 

MATTERS  TO  BE  CONSIDERED: 

Application  for  contract  designation  to 
trade  Anhydrous  Ammonia  futures/ 
Chicago  Board  of  Trade. 
CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Cbmmission. 

[FR  Doc.  91-24181  Filed  10-3-91;  11:25  am) 

BiujNa  cooe  easi-oi-M 

commodity  FUTURES  TRAOINO 
COMMISSION 

TIME  AND  date:  10:30  p.m.,  Tuesday, 
October  29. 1991. 


place:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-24182  Filed  10-*-91;  11:25  am] 

BflLUNQ  CODE  t3S1-01-«l 

COMMOOITV  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  11:00  p.m.,  Tuesday, 

October  29, 1991. 

place:  2033  K  St.,  N.W.,  Washington, 

D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  91-24183  Filed  10-3-91;  11:25  am] 
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COPYRIGHT  ROYALTY  TRIBUNAL 

TIME  AND  DATE:  Monday,  October  28, 
1991,  at  2:00  p.m. 

PLACE:  1825  Connecticut  Avenue,  N.W., 
Suite  921,  Washington.  D.C.  20009. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  In  the  1991 
Satellite  Royalty  Rate  Adjustment 
Proceeding,  the  Tribunal  is  calling  a  pre- 
arbitration  conference  to  discuss 
development  of  a  list  of  qualified 
arbitrators,  the  payment  to  the 
American  Arbitration  Association  for 
services  rendered,  and  the  procedures  to 
be  followed  during  arbitration. 

CONTACT  PERSON  FOR  MORE 

information:  Robert  Cassler,  General 
Counsel,  Copyright  Royalty  Tribunal, 
1825  Connecticut  Avenue.  NW.,  Suite 
918,  Washington,  D.C.  20009,  (202-606- 
4400). 

Dated:  October  2. 1991. 
Mario  F.  Aguero, 

Chairman. 

[FR  Doc.  91-24159  Filed  10-3-^;  9:46  am] 
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Department  of  the 
Interior 

Minerals  Management  Service 

Chukchi  Sea  Lease  Sale  148;  Call  for 
Information  and  Nominations  and  Notice 
of  Intent  to  Prepare  an  Environmental 
Impact  Statement;  Notice 
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Cbukebi  Bmm 
L««s«  Sal*  148 

Call  for  Information  and  Nominations 

and 

■otio*  of  Intant  to  Prapara  an  Bnvironmantal  Impact  Statamant 

CALL  TOR  INTORMATIOW  AND  H0MIMATI0N8 
(Responses  Due  in  60  Days) 

Furposa  of  Call 

The  purpose  of  the  Call  for  Information  and  Nominations  (Call) 
is  to  gather  information  for  proposed  Outar  Continental  Shelf 
(CCS)  Lease  Sale  148.   This  proposed  sale,  located  in  the  Chukchi 
Sea  Planning  Area,  is  tentatively  scheduled  for  1994. 

Information  and  nominations  on  oil  and  gas  leasing,  exploration, 
and  development  and  production  within  the  Chukchi  Sea  Planning 
Area  are  sought  from  all  Interested  parties.  This  initial 
planning  and  consultation  step  is  part  of  tha  Area  Evaluation  and 
Decision  Process  and  is  important  for  ensuring  that  all  interests 
and  concerns  are  communicated  to  the  Departmant  of  the  Interior 
for  future  decisions  in  the  leasing  process  pursuant  to  the 
OCS  Lands  Act,  as  amended  (43  U.S.C.  1331  -  1356)  (1988)),  and 
regulations  at  30  CFR  Part  256.   This  Call  does  not  indicate  a 
preliminary  decision  to  lease  in  the  area  described  below.   Final 
delineation  of  the  area  for  possible  leasing  will  be  made  at  a 
later  date  and  in  compliance  with  applicable  laws  including  all 
requirements  of  the  National  Environmental  Policy  Act  of  1969 
(42  D.S.C.  4321  Si.   seq.l .  as  amended,  and  the  OCS  Lands  Act,  as 
amendad,  and  with  established  departmental  procedures. 

Pftffi:tBti9B  of  M-fi 

Tha  area  of  this  Call  is  located  offshore  the  State  of  Alaska  in 
th«  Chukchi  Sea.  Tha  area  available  for  nominations  and-  comments 
consists  of  approximately  4,698  whole  and  partial  blocks  (about 
25.6  million  acres).  Respondents  may  nominate  and  are  asked  to 
coaaant  on  any  acreage  within  the  entire  Call  area.   A  large 
seal*  map  of  the  Chukchi  Sea  Planning  Area  (hereinafter  referred 
to  as  tha  Call  map)  showing  boundaries  of  the  Call  area  on  a 
block-by-block  basis  and  a  complete  list  of  Official  Protraction 
Diagrams  (OPD's)  are  available  from  the  Records  Manager,  Alaska 
OCS  Region,  Minerals  Management  Service,  949  East  36th  Avenue, 
Room  502,  Ahchorage,  Alaska  99508-4302,  telephone  (907)  271-6621. 


The  OPD's  may  be  purchased  from  the  Records  Manager  for  $2.00 
each. 

Current  editions  of  the  listed  Official  Protraction  Diagrams 
(OPD's)  are  based  on  the  North  American  Datum  of  1927  (NAD27)  and 
have  block  boundaries  defined  in  terms  of  X  and  y  coordinates  of 
the  Universal  Transverse  Mercator  (UTM)  grid  system  based  on  the 
Clarke  Spheroid  of  1866.   Prior  to  the  issuance  of  a  Proposed 
Notice  of  Sale,  new  editions  of  all  the  listed  OPD's  will  be 
prepared  based  on  the  North  American  Datum  of  1983  (NAD83)  and 
will  have  block  boundaries  defined  in  terms  of  X  and  Y  UTM 
coordinates  based  on  the  Geodetic  Refermnce  System  of  1980 
(GRS80) . 

Instructions  on  Call 

Respondents  are  requested  to  nominate  blocks  within  tha  Call  area 
that  they  would  like  included  in  proposed  OCS  Lease  Sale  148. 
Nominations  must  be  depicted  on  the  Call  map  by  outlining  tha 
area(s)  of  interest  along  block  lines.   Respondents  are  asked  to 
submit  a  list  of  whole  and  partial  blocks  nominated  (by  OPD 
designations)  to  facilitate  correct  interpretation  of  their 
nominations  on  the  Call  map.  Although  the  identities  of  those 
submitting  nominations  become  a  matter  of  public  record,  the 
individual  nominations  are  proprietary  information. 

Respondents  are  also  requested  to  rank  areas  nominated  according 
to  priority  of  interest  (e.g.,  priority  1  (high),  2  (medium),  or 
3  (low)).   Areas  nominated  that  do  not  indicate  priorities  will 
be  considered  priority  3.   Respondents  are  encouraged  to  be 
specific  in  indicating  areas  or  blocks  by  priority.   Blanket 
priorities  on  large  areas  are  not  useful  in  the  analysis  of 
industry  interest.  The  telephone  number  and  name  of  a  person  to 
contact  in  the  respondent's  organization  for  additional 
information  should  be  included  in  the  response. 

Comments  are  sought  from  all  interested  parties  about  particular 
geological,  environmental,  biological,  archaeological,  or 
socioeconomic  renditions,  conflicts,  or  other  information  that 
might  bear  upon  potential  leasing  and  development  in  the  Call 
area.  Comments  are  also  sought  on  potential  conflicts  with 
approved  local  coastal  management  plans  (CNP's)  that  may  result 
from  the  proposed  sale  and  future  OCS  oil  and  gas  activitias. 
If  possible,  these  comments  should  identify  specific  CMP  policies 
of  concern,  the  nature  of  the  conflicts  foreseen,  and  steps  that 
the  Minerals  Management  Service  (MMS)  could  take  to  avoid  or 
mitigate  the  potential  conflicts.   Comments  may  be  in  terms  of 
broad  areas  or  restricted  to  particular  bloclcs  of  concern.  Those 
submitting  comments  are  requested  to  list  block  numbers  or 
outline  the  subject  area  on  the  large-scale  Call  map. 
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Nominations  and  coninents  must  be  received  no  later  than  60  days 
following  publication  of  this  docunent  in  the  Federal  Register  in 
envelopes  labeled  "Nominations  for  Proposed  Chukchi  Sea  Leas«i 
Sals  148,"  or  "Comments  on  the  Call  for  Information  and 
Itominatlons  for  Proposed  Chukchi  Sea  Lease  Sale  148, >•  as 
appropriate.   The  original  Call  map  with  Indications  of  interest 
and/or  comments  must  be  submitted  to  the  Regional  Supervisor, 
Leasing  and  Environment,  Alaska  OCS  Region,  Minerals  Management 
Service,  949  East  36th  Avenue,  Room  110,  Anchorage, 
Alaska  99S08-4302. 

nse  of  information  from  call 

Information  submitted  in  response  to  this  Call  will  be  used  for 
several  purposes.   First,  responses  will  be  used  to  identify  the 
areas  of  potential  for  oil  and  gas  development.   Second,  comments 
on  possible  environmental  effects  and  potential  use  conflicts 
will  be  used  in  the  analysis  of  environmental  conditions  in  and 
near  the  Call  area.   This  information  will  be  used  to  make  a 
preliminary  determination  of  potential  advantages  and 
disadvantages  of  oil  and  gas  exploration  and  development  to  the 
Region  and  the  Nation.   A  third  purpose  for  this  Call  is  to  use 
the  comments  to  Initiate  the  scoping  process  for  the 
Environmental  Impact  Statement  (EIS)  and  analyze  alternatives  to 
the  proposed  action.   The  Kotice  of  Intent  to  Prepare  an  EIS  is 
located  later  in  this  document.   Fourth,  comments  may  be  used  in 
developing  lease  terms  and  conditions  to  ensure  safe  offshore  oil 
and  gas  activities.   Fifth,  comments  may  be  used  to  point  out 
potential  conflicts  between  offshore  oil  and  gas  activities  and 
the  State's  CMP. 

Bclstina  Information 

An  extensive  environmental  as  well  as  socioeconomic  studies 
program  has  been  under  way  in  this  area  since  1975.   The 
emphasis,  including  continuing  studies,  has  been  on  geologic 
mapping,  environmental  characterization  of  biologically  sensitive 
habitats,  endangered  whales  and  marine  mammals,  physical 
oceanography,  ocean-circulation  modeling,  and  ecological  effects 
of  oil  and  gas  activities.   A  complete  listing  of  available  study 
reports  and  information  for  ordering  copies  may  be  obtained  from 
the  Records  Manager,  Alaska  OCS  Region,  at  the  address  stated 
under  Description  of  Area.   The  reports  may  also  be  ordered 
directly  from  the  U.S.  Department  of  Commerce,  National  Technical 
Information  Service,  5285  Port  Royal  Road,  Springfield, 
Virginia  22161  or  by  telephone  at  (703)  487-4650. 

In  addition,  a  program  atatus  report  for  continuing  studies  in 
this  area  may  be  obtained  from  the  Chief,  Environmental  Studies 
Section,  Alaska  OCS  Region,  at  the  address  stated  under 
Instructions  on  Call  or  by  telephone  at  (907)  271-6620. 


Summary  Reports  and  Indices  and  technical  and  geologic  reports 
are  available  for  review  at  the  MMS  Alaska  OCS  Region  (see 
address  under  Description  of  Area) .   Copies  of  the  Alaska  OCS 
Regional  Stmmary  Reports  may  also  be  obtained  from  the  OCS 
Information  Program,  Office  of  Offshore  Information  and 
Publications,  Minerals  Management  Service,  381  Elden  Street, 
Hemdon,  Virginia  22070. 

Tentative  Schedule 

Final  delineation  of  the  area  for  possible  leasing  will  be  made 
at  a  later  date  in  compliance  with  applicable  laws  including  all 
requirements  of  the  National  Environmental  Policy  Act  of  1969 
(42  n.S.C.  4321  et  sea.)  as  amended,  and  the  OCS  Lands  Act,  as 
amended,  and  with  established  departmental  procedures. 

Tentative  milestones  that  will  precede  this  sale,  propoeed  for 
June  1994,  are: 

Milestones  Ca^sa 

Connents  Due  on  the  Call  12/06/91 

Scoping  Comments  Due  02/18/92 

Area  Identification  03/12/92 

Draft  EIS  Published/NOA  of  PNOS  04/19/93 

Hearings  on  Draft  EIS  Held  06/03/93 

Governor's  Comments  Due 
on  Proposed  Notice  07/19/93 

Consistency  Determination 

Signed  01/14/94 

FEIS  Filed  with  EPA  02/03/94 

Final  NotiQe  of  Sale  Published     05/19/94 

sale  06/22/94 

HOTICB  OF  IWTEMT  TO  PREPARE  EWVIRONMEHTAL  IMPACT  BTATEHEWT 

(Comments  Due  in  60  Days) 

Purpose  of  Motiee  of  Intent 

Pursuant  to  the  regulations  (40  CFR  1501.7)  implementing  the 
procedural  provisions  of  the  National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  fil  fifiS- ) .  as  amended,  MMS  is  announcing  its 
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intent  to  prepare  an  EIS  regarding  the  oil  and  gas  leasing 
proposal  known  as  Sale  148  in  the  Chukchi  Sea  off  Alaska.   The 
Notice  of  Intent  also  serves  to  announce  the  scoping  process  that 
will  be  followed  for  this  EIS.   Throughout  the  scoping  process. 
Federal,  State,  and  local  governments  and  other  interested 
parties  aid  MMS  in  determining  the  significant  issues  and 
alternatives  to  be  analvzed  in  the  EIS  and  the  possible  need  for 
additional  information. 

•The  EIS  analysis  will  focus  on  the  potential  environmental 
effects  of  leasing,  exploration,  and  development  of  the  blocks 
included  in  the  area  defined  in  the  Area  Identification  procedure 
as  the  proposed  area  of  the  Federal  action.   Alternatives  to  the 
proposal  that  may  be  considered  are  to  delay  the  sale,  cancel  the 
sale,  or  modify  the  sale. 

Instructions  on  Notice  ef  Intent 

Federal,  State,  and  local  governments  and  other  interested 
parties  are  requested  to  send  their  written  comments  on  the  scope 
of  the  EIS,  significant  issues  that  should  be  addressed,  and 
alternatives  that  should  be  considered  to  the  Regional 
Supervisor,  Leasing  and  Environment,  Alaska  OCS  Region,  at  the 
address  stated  under  Instructions  on  Call  above.   Comments  should 
be  enclosed  in  an  envelope  labeled  "Coaments  on  the  Notice  of 
Intent  to  Prepare  an  EIS  on  the  proposed  Chukchi  Sea  Lease 
Sale  148."  comments  are  due  no  later  than  60  days  from 
publication  of  this  Notice. 


Director 


;or,  Minerals  Management  S 


Service 


Scott  Sewell 


Approved 


SeJoitT  Assistant  Secretary,    Land  and       '■ 
Minerals  Management 

Richard  Roldan 


SEP  3  0  1991 


Date 


[FR  Doc.  91-24052  Filed  10-4-91;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrais 

TO  THE  CONGRESS  OF  THE  UNITED 
STATES: 

In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act  of 


1974, 1  herewith  report  one  deferral  of 
budget  authority  for  FY  1991.  totaling 
$86,959,992,  and  seven  deferrals  of 
budget  authority  for  FY  1992,  totaling 
$1,817,019,817. 

These  deferrals  affect  International 
Security  Assistance  programs  as  well  as 
programs  of  the  Agency  for 
International  Development  and  the 


Departments  of  Agriculture,  Defense, 
Health  and  Human  Services,  State,  and 
Transportation.  The  details  of  these 
deferrals  are  contained  in  the  attached 
report. 

THE  WHITE  HOUSE. 
September  30. 1991. 
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CONTENTS  OF  SPECIAL  MESSAGE 
(in  thousands  of  dollars) 
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DEFERRAL 
NO. 


D91-11 


D92-1 
D92-2 

D92-3 
D92-4 


D92-5 


D92-6 


D92-7 


ITEM 

Funds  Appropriated  to  the  President: 

Agency  for  International  Development 
International  disaster  assistance, 
Executive 

Total,  deferral 

Funds  Appropriated  to  the  President: 

International  Security  Assistance: 
Economic  support  fund 

Agency  for  International  Development 
International  disaster  assistance, 
Executive.... 

Department  of  Agriculture: 

Forest  Service: 
Cooperative  work 

Department  of  Defense.  Civil: 

Wildlife  conservation 

Department  of  Health  and  Human  Services: 

Social  Security  Administration: 
Limitation  on  administrative 
expenses  

Department  of  State: 

Bureau  of  Refugee  Programs: 
United  States  emergency  refugee  and 
migration  fund 

Department  of  Transportation: 

Federal  Aviation  Administration: 
Facilities  and  equipment,  Airport 
and  airway  trust  fund 

Total,  deferrals 


BUDGET 
AUTHORITY 


86.960 


86.960 


244,777 

40.704 

482,378 
1.416 


7,317 


30,053 


1,010,375 


1.817.020 
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SUMMARY  OF  SPECIAL  MESSAGES 
FISCAL  YEAR  1991 
(in  thousands  of  dollars) 


Seventh  special  message: 

New  Items 

Revisions  to  previous  special  messages.... 

Effects  of  the  seventh  special  message 

Amounts  from  previous  special  messages. 

TOTAL  amount  proposed  to  date  in  all 
special  messages 


RESCISSIONS         DEFERRALS 


86.960 


SUMMARY  OF  SPECIAL  MESSAGE 
FISCAL  YEAR  1992 
(in  thousands  of  dollars) 


86.960 
10.260.836 

10.347.796 


First  special  message: 

New  items 

Revisions  to  previous  special  messages..... 

Effects  of  the  first  special  message 

Amounts  from  previous  special  messages... 

TOTAL  amount  proposed  to  date  in  all 
special  messages 


RESCISSIONS         DEFERRALS 


1.817.020 


1.817,020 


1,817.020 
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Deferral  No.  91-11 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L  93-344 


AGENCY: 

Funds  Appropriated  to  the  President 


BUREAU: 

Agency  for  International  Development 


Appropriation  title  and  symbol: 

International  disaster  assistance, 
Executive 


11X1035 


OMB  Identification  code: 
11-1035-0-1-151 


Grant  program: 

3     Yes       □     No 


Type  of  account  or  fund: 

I     I     Annual 

I     I     Multi-year:  


[X]     No-Year 


(expiration  date) 


New  budget  authority $      107.000.000 

(P.L  101 -513  and  102-55) 

Other  budgetary  resources $       11.036.115 


Total  budgetary  resources. 


118.036.115 


Amount  to  be  deferred: 
Part  of  year $ 


86.959.992  1/ 


Entire  year. 


Legal  authority  (in  addition  to  sec.  1013): 

AntideficiencyAct 
Other 


Type  of  t)udget  authority: 

|X    I     Appropriation 
I     Contract  authority 
~1     Other 


J 


JUSTIFICATION:  The  International  disaster  assistance  account  allows  the  President  to  respond  to  humanitarian 
disaster  relief  efforts  throughout  the  worid.  The  Foreign  Operations,  Export  Financing,  and  Related  Programs 
Appropriations  Act,  1 991  provided  $40  million  for  disaster  assistance  activities,  and  the  FY  1 991  Desert  Stprm    \ 
Supplemental  allowed  a  transfer  of  $67  million  from  the  Defense  Cooperation  Account  Funds  are  deferred 
pending  the  development  of  country -specific  plans  to  ensure  that  aid  is  provided  in  an  efficient  manner  to  ^ose 
most  in  need.  This  deferral  action  is  taken  pursuant  to  the  Antideficiency  Act  (31  U.S.C.  1512). 


tstimated  Program  Effect:  None 


Outlay  Effect:     None 


1/  The  defened  amount  has  been  reduced  to  $40,703,700  due  to  subsequent  releases. 


Federal  Register  /  Vol.  56.  No.  194  /  Monday,  October  7. 1991  /  Notices 


Deferral  No.  92-1 


DEFERRAL  OF  BUDGET  AUTHORTTY 
Report  Pursuant  to  Section  1013  of  P.L  93-344 


AGENCY: 

Funds  Appropriated  to  the  President 

New  budget  authority $ 

BUREAU: 

IntematlonaJ  Security  Assistartce 

Other  budaetarv  resources.....    $     2A4.//fj065 
Total  budoetarv  resources 244.V//.065 

Appropriation  title  and  symtxH: 

Economic  support  fund      U 

111/21037 
11X1037 

Amoum  to  be  deferred: 
Part  of  year $     244.777.065 

Entire  year 

0MB  identification  code: 
11-1037-0-1-152 

Legal  authority  (in  addition  to  sec.  1013): 
X         Antideficiency  Act 
Other 

Grant  program: 

X      Yes                 No 

Type  of  account  or  fund: 

Annual 

September  30. 1991 
X       Multl-vear:  Septemt)er30. 1992 

(expiration  date) 
X       No-Year 

Type  of  txjdget  authority: 

X         Appropriation 

Contract  authority 
Other 

Coverage: 


Appropriation 


Economic  support  fund. 
Economic  supjxxt  fund. 


Account 
Symbol 


11x1037 
111/21037 


OMB 
Identification 
Code 

11-1037-0-1-152 
11-1037-0-1-152 


Deferred 
Amount  Reported 

39,769.000 
205.008.065 
244.777.065 


JUSTIFICATION:  This  action  defers  funds  pending  approval  of  specific  loans  and  grants  to  eligible  countries 
by  the  Secretary  of  State  after  review  by  the  Agency  for  International  Development  and  the  Treasury 
Department.  This  Interagency  review  process  will  ensure  that  each  approved  program  is  consistent  with 
the  foreign  and  financial  policies  of  the  United  States  and  will  not  exceed  the  limits  of  available  funds.  This 
action  is  tal<en  pursuant  to  the  Antideficiency  Act  (31  U.S.C.  1512).. 

Estimated  Program  Effect:  None 
Outlay  Effect:     None 


UMI 


1/  This  account  was  the  subject  of  a  similar  defeoal  In  FY  1991  (D91  - 1 C). 
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Deferral  No.  92-2 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L  93-344 


AGENCY: 

Funds  Appropriated  to  the  President 


BUREAU: 

Agency  for  tntemational  Development 

Appropriation  title  and  symbol: 

International  disaster  assistance, 
Executive  1/ 


11X1035 


OMB  identification  code: 
11-1035-0-1-151 


Grant  program: 


X]     Yes      □     No 


Type  of  account  or  fund: 

I     I     Annual 

I     I     Multi-year:  


[X]     No-Year 


(expiration  date) 


New  txjdget  authority 

Other  budgetary  resources $  40.703.701 

Total  tHJdgetary  resources $  40.703.701 

Amount  to  t>e  deferred: 

Pan  of  year $  40.703.701 

Entire  year...... 

Legal  authority  (in  addition  to  sec.  1013): 

X    I     Antideficiency  Act 
1     Other 


1 


Type  of  budget  authority: 

Appropriation 


Contract  authority 


I       I     Other 


JUSTIFICATION:  The  International  disaster  assistance  account  allows  the  President  to  respond  to  humanitarian 
disaster  relief  efforts  throughout  the  worid.  The  Foreign  Operations,  Export  Financing,  and  Related  Programs 
Appropriations  Act,  1991  provided  $40  million  for  disaster  assistance  activities,  and  the  FY  1991  Desert  Storm 
Supplemental  allowed  a  transfer  of  $67  million  from  the  Defense  Cooperation  Account  Funds  are  deferred 
pending  the  development  of  country -specific  plans  to  ensure  that  aid  is  provided  in  an  efficient  manner  to  those 
most  in  need.  This  deferral  action  is  taken  pursuant  to  the  Antideficiency  Act  (31  U.S.C.  1512). 


Estimated  Program  Effect:  None 


Outlay  Effect:     None 


1/  This  account  was  the  subject  of  a  similar  defen-al  in  FY  1991  (D91  -11). 
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Deferral  No.  92-3 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGENCY: 

Department  of  Agriculture 

New  budget  autfiority 

(16  U.S.C.  576b) 

$     355.132.000 

BUREAU: 

Forest  Service 

Other  budgetary  resources 

Total  tKidgetary  resources 

492.070.131 
847,202.131 

Appropriation  title  and  symbol: 

Cooperative  Work       1/ 

Amount  to  be  deferred: 

12X8028 

Part  of  year 

$ 

Entire  year 

482.378.131 

0MB  identification  code: 

Legal  autfiority  (in  addition  to  sec.  1013): 

12-8028-0-7-999 

X         Antideficiency  Act 
Other 

Grant  program: 

Yes          X          No 

Type  of  account  or  fund: 

Type  of  budget  autfiority: 

Annual 

X         Appropriation 

Multi-year: 

Contract  authority 

(expiration  date) 
X        No-Year 

Other 

JUSTIFICATION:  Funds  are  received  from  States,  counties,  timber  sale  operators,  individuals,  associa- 
tions, and  others.  These  funds  are  expended  by  the  Forest  Service  as  authorized  by  \av/  and  the  terms 
of  the  applicable  trust  agreements.  The  work  Isenefits  the  national  forest  users,  research  investigations, 
reforestation,  and  administration  of  private  forest  lands.  Much  of  the  work  for  which  deposits  have  been 
made  cannot  Ije  done,  or  is  not  planned  to  be  done,  during  the  same  year  that  the  collections  are  being 
realized.  Examples  include  areas  where  timt)er  operators  have  not  completed  all  of  the  contract  obligations 
during  the  year  funds  are  deposited.  As  a  result  restoration  efforts  cannot  begin,  and  the  funds  cannot 
be  obligated  this  year.  This  deferral  action  is  taken  under  the  provisions  of  the  Antideficiency  Act 
(31  U.S.C.  1512). 


Estimated  Program  Effect: 
Outlay  Effect:       None 


None 


UMI 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1991  (D91  -3). 
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Deferral  No.  92-4 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L  93-344 


AGENCY: 

Department  of  Defense  -  Civil 


BUREAU:  Wildlife  Consen^ation 

Military  Reservations  1/ 


Appropriation  title  and  symbol: 

I! 
Wildlife  Conservation,  Army 

Wildlife  Conservation,  Navy 

Wildlife  Consen/ation,  Air 

Force 


21X5095 
17X5095 

57X5095 


0MB  identification  code: 


97-5095-0-2-303 


Grant  program: 


Yes 


No 


Type  of  account  or  fund: 


Annual 


Multi-year: 


X]     No-Year 


(expiration  date) 


Coverage 


New  txjdget  autfiority 4       2.375.000 

(16  U.S.C.  670F) 

Otfier  budgetary  resources....        2.016.250 
Total  budgetary  resources 4.391.250 

Amount  to  be  deferred: 
Part  of  year 

Entire  year $       1.416.250 

Legal  autfiority  (in  addition  to  sec.  1013): 

X   I     Antideficiency  Act 

I     Other  


Type  of  budget  autfiority: 


—  < 


Appropriation 
Contract  authority 

Other 


Appropriation 


Wildlife  Conservation,  Army 

Wildlife  Conservation,  Navy 

Wildlife  Consen/ation,  Air  Force. 


Account 
Symbol 

21X5095 
17X5095 
57X5095 


OMB 
Identification 
Code 


97-5095-0-2-303 
97-5095-0-2-303 
97-5095-0-2-303 


Deferred 
Amount  Reported 


$ 


700,000 

192.000 

524.250 

1.416,250 


JUSTIFICATION:  These  are  pemianent  appropriations  of  receipts  generated  from  hunting  and  fishing  fees 
in  accordance  v/Hh  the  purpose  of  the  law  —  to  cany  out  a  program  of  natural  resource  conservation. 
These  programs  are  carried  out  through  cooperative  plans  agreed  upon  by  the  local  representatives  of 
the  Secretary  of  Defense,  the  Secretary  of  the  Interior,  and  the  appropriate  agency  of  the  State  in  which 
the  reservation  is  located.  These  funds  are  being  defen-ed  (1)  until,  pursuant  to  the  authorizing  legislation 
(16  U.S.C.  670f(a)),  Installations  have  accumulated  funds  over  a  period  of  time  sufficient  to  fund  a  major 


1/  These  accounts  were  the  subject  of  a  similar  defen-al  In  FY  1991  (D91  -4). 
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D92-4 

project;  (2)  until  individual  installations  have  designed  and  obtained  approval  for  the  project;  and  (3) 
because  there  is  a  seasonal  relationship  between  the  collection  of  fees  and  their  subsequent 
expenditure  since  most  of  the  fees  are  collected  during  the  winter  and  spring  months.  Funds  collected 
in  a  prior  year  are  deferred  in  order  to  be  available  to  finance  the  program  during  summer  and  fall  months 
or  in  subsequent  years.  Additional  amounts  will  be  apportioned  when  projects  are  identified  and  project, 
approval  is  obtained.  This  deferral  is  made  under  the  provisions  of  the  Antideficiency  Act  (31  U.S.C.  1512). 


ISS 


Estimated  Program  Effect: 
Outlay  Effect:  None 


None 


oc 


19  91 
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Deferral  No.  92-5 


DEFERRAL  OF  BUDGET  AUTHORITY     ■ 
Report  Pursuant  to  Section  1013  of  P.L  93-344 


AGENCY:      Department  of 
Health  and  Human  Services 


BUREAU: 

Social  Security  Administration 


Appropriation  title  and  symbol: 

Limitation  on  administrative 
expanses  1/ 

75X8704 


0MB  identification  code: 
20-8007-0-7-651 


Grant  program: 

I       I     Yes 


No 


Type  of  account  or  fund: 

'^     Annual 
I     Multi-yean 


No-Year 


(expiration  date) 


New  budget  authority. 


Otiter  budgetary  resources $       14.217.051 

Total  budgetary  resources 14.217.051 


Amount  to  be  deferred: 
Part  of  year 

Entire  year $ 


7.317.061 


Legal  authority  (in  addition  to  sec.  1013): 

Antideficiency  Act 


I       I     Other 


Type  of  budget  authority: 

|X    I     Appropriation 

Contract  authority 
Other 


50629 


JUSTIFICATION:  This  account  contains  the  no-year  funds  appropriated  to  the  Social  Security  Administra- 
tion (SSA)  prior  to  FY  1991  for  construction  and  renovation  of  SSA  facilities,  and  for  Information  Technology 
Systems  (ITS).    It  has  been  determined  that  obligational  authority  for  construction  projects  in  the  amount  of 
this  deferral  is  not  cunently  needed.  Should  new  requirements  arise,  subsequent  apportionments  will  reduce 
this  defenal.  This  action  is  taken  pursuant  to  the  Antideficiency  Act  (31  U.S.C.  1512). 


Estimated  Program  Effect:     None 
Outlay  Effect:     None 


1/  This  account  was  the  subject  of  a  similar  deferr^y  in  FY  1991  (D91 -5A). 


UMI 


50630 


Federal  Register  /  Vol.  56,  No.  194  /  Monday.  October  7. 1991  /  Notices 


Deferral  No.  92-6 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGENCY; 

Department  of  State 


BUREAU: 

Bureau  of  Refugee  Programs 


Appropriation  title  and  symbol: 

United  States  emergency  refugee 
and  migration  assistance 
fund  1/ 

11X0040 


0MB  identification  code: 
11-0040-0-1-151 


Grant  program: 

I       I     Yes 


No 


Type  of  account  or  fund: 

I       I     Annual 

Multi-year:  - 


New  budget  autfiority. 

Otfier  budgetary  resources $       30.092.650 

Total  budgetary  resources $      30.092.650 

Amount  to  be  deferred: 
Part  of  year $       30.052.650 

Entire  year . 

Legal  authority  (in  addition  to  sec.  1013): 

|X    I     Antideficiency Act 

I       1     Other 


(expiration  date) 


No- Year 


Type  of  budget  authority: 

|X    I     Appropriation 

Contract  authority 
Other 


JUSTIFICATION:  Section  501  (a)  of  the  Foreign  Relations  Authorization  Act.  1976  (Public  Law  94-141)  and 
Section  414(b)  (1)  of  the  Refugee  Act  of  1980  (Public  Law  96-212)  amended  Section  2(c)  of  the  Migration 
and  Refugee  Assistaice  Act  of  1962  (22  U.S.C.  2601)  by  authorizing  a  fund  to  enable  the  President  to 
provide  emergency  assistance  for  unexpected  urgent  refugee  and  migration  needs. 

Executive  Order  No.  1 1922  of  June  16. 1976.  allocated  all  funds  appropriated  to  the  President  for  the 
Emergency  Fund  to  the  Secretary  of  State  Ixjt  reserved  for  the  President  the  determination  of  assistance 
to  be  fumished  and  the  designation  of  refugees  to  be  assisted  by  the  Fund. 

These  funds  have  t)een  deferred  pending  Presidential  decisions  required  by  Executive  Order  No.  1 1922. 
Funds  will  be  released  as  the  President  determines  assistance  to  be  fumished  and  designates  refugees 
to  be  assisted  by  the  Fund.  This  deferral  action  is  taken  under  the  provisions  of  the  Antideficiency  Act 
(31  U.S.C.  1512). 

Estimated  Program  Effect:        None 

Outlay  Effect:     None 


1/  This  account  was  the  subject  of  a  similar  defen-al  in  FY  1991  (D91 -6B). 
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Deferral  No.  92-7 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L  93-344 


AGENCY: 

Department  of  Transportation 


BUREAU: 

Federal  Aviation  Administration 


Appropriation  title  and  symbol: 

Facilities  and  equipment  (Airport 
and  airway  trust  fund)  1/ 

69X8107  699/38107 
691/58107  690/48107 
698/28107 


New  budget  authority 

Other  budgetary  resources $     1 .967.696.894 

Total  budgetary  resources.... 1 .967.696.894 

Amount  to  be  deferred: 
Part  of  year 

Entire  year 1.010.374.969 

Legal  authority  (in  addition  to  sec.  1013): 

[X    I     Antideficiency  Act 

I       I     Other 


0MB  identification  code: 

69-8107-0-7-402 


Grant  program: 

I       I     Yes 


No 


Type  of  account  or  fund 

I     Annual 
r~|     Multi-year:  _ 
n     No-Year 


9/30/92 
9/30/93 
9/30/94    . 
9/30/95       2/ 


(expiration  date) 


Type  of  budget  authority: 

Appropriation 
Contract  authority 
Other 


JUSTIFICATION:  Funds  from  this  account  are  used  to  continue  to  procure  specific  Congressionally-approved 
facilities  and  equipment  for  the  expansion  and  modernization  of  the  National  Airspace  System.  The  projects 
financed  from  this  account  include  construction  of  txjildings.  and  the  purchase  of  new  equipment  for  new 
or  improved  air  traffic  control  towers,  automation  of  the  enroute  airway  control  system,  and  expansion/ 
improvement  of  navigational  and  landing  aid  systems.  Funds  to  continue  these  activities  were  justified  and 
provided  for  in  the  Department's  regular  budget  submissions  and  were  appropriated  by  Congress.  Because  of 
the  lengthy  procuremert  and  construction  time  for  these  interrelated  facilities  and  complex  equipment  systems, 
it  is  not  possible  to  obligate  all  the  funds  necessary  to  complete  each  project  in  the  year  funds  were 
appropriated.  Therefore,  it  is  necessary  to  apportion  funds  so  that  sufficient  resources  will  be  available 
in  future  periods  to  complete  these  projects.  This  defen-al  action  is  consistent  with  FAA's  full  funding 
approach  and  Congress'  intent  to  provide  resources  for  a  project's  total  cost,  and  is  taken  under  provision  of 
the  Antideficiency  Act  (31  U.S.C.  1512). 


Estimated  Program  Effect: 
Outlay  Effect:       None 


None 


1/  This  account  was  the  subject  of  a  similar  defenal  in  FY  1991  (D91 -7A). 
2/  None  of  the  deferred  funds  expire  at  the  end  of  FY  1992. 

|FR  Doc.  01-24035  Filed  10-4-01;  8:45  am] 
MLUNQ  COW  *110-eK 


VOL 
5  6 


ISS 


OC 


1991 


UMI 


Monday 
October  7,  1991 


Part  IV 

Environmental 
Protection  Agency 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3994-3] 

Sole  Source  Designation  of  the 
Eastern  Snaice  River  Plain  Aquifer, 
Soutttem  Idaho 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Final  determination. 

summary:  Pursuant  to  section  1424(e)  of 
the  Safe  Drinking  Water  Act,  the  Region 
10  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
has  designated  the  Eastern  Snake  River 
Plain  Aquifer  as  a  sole  source  aquifer. 
As  a  result  of  this  determination,  federal 
fmancially-assisted  projects  proposed  in 
the  project  review  area  will  be  subject 
to  EPA  review  to  ensure  that  these 
projects  are  designed  and  constructed  to 
protect  water  quality. 
EFFECTIVE  DATE:  This  determination 
shall  be  final  and  effective  for  purposes 
of  judicial  review  at  1  p.m.  Eastern  time 
90  days  after  the  date  of  publication  in 
the  Federal  Register. 
ADDRESSES:  The  information  upon 
which  this  determination  is  based  is 
available  to  the  public  and  may.be 
inspected  during  normal  business  hours 
at  the  main  public  library  in  most  cities 
and  towns  of  south-central  and 
southeastern  Idaho,  including  Blackfoot. 
Burley,  Gooding,  Idaho  Falls,  Jerome, 
Pocatello,  Rupert,  Rexburg,  Saint 
Anthony,  and  Twin  Falls.  Other 
locations  where  this  information  can  be 
found  include:  The  Idaho  state  Hbrary  in 
Boise;  the  Nevada  state  library  in 
Carson  City;  the  public  hbrary  in  Elko, 
Nevada;  Teton  County  Library  in 
Jackson,  Wyoming;  EPA  Region  10 
Library,  1200  Sixth  Avenue,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Williams,  Hydrogeologist, 
Office  of  Ground  Water,  WD-139,  U.S. 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101,  (206)  553-1541  or  FTS  39»-1541. 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  pursuant  to  section 
1424(e)  of  the  Safe  Drinking  Water  Act 
(42  U.S.C,  30Gf,  300h-3(e),  PubUc  Law 
93-523)  the  Region  10  Administrator  of 
the  U.S.  Environmental  Protection 
Agency  has  determined  that  the  Eastern 
Snake  River  Plain  Aquifer,  located  in 
southern  Idaho,  is  the  sole  source  of 
drinking  water  for  the  eastern  Snake 
River  Plain,  and  that  contamination  of 
this  aquifer  would  create  a  significant 
hazard  to  public  health.  Accordingly, 
pursuant  to  section  1424(e),  federal 
financially-assisted  projects  proposed  in 


the  project  review  area  will  be  subject 
to  EJPA  review. 

EPA  is  issuing  this  final  determination 
based  upon  information  which  has  been 
summarized  in  Support  Document  for 
Designation  of  the  Eastern  Snake  River 
Plain  Aquifer  as  a  Sole  Source  Aquifer, 
prepared  by  the  EPA  Region  10  Offlce  of 
Ground  Water.  The  Agency  has 
previously  received  and  evaluated 
public  comment  on  its  proposal  to 
designate  the  Eastern  Snake  River  Plain 
Aquifer  as  a  sole  source  aquifer.  These 
comments  were  received  years  ago, 
however,  and  so  interested  parties  may 
submit  comments  within  the  next  30 
days  to  the  address  noted  above.  If  EPA 
receives  significant  new  information 
relevant  to  the  technical  basis  for  this 
determination,  the  Agency  will  publish  a 
further  notice  responding  to  that 
information. 

Consequendy,  EPA  is  delaying  the 
effective  date  of  this  determination  until 
90  days  after  today's  date.  This  will 
allow  enough  time  for  the  Agency  to 
review  any  comments  received  during 
the  30-day  comment  period  and,  if 
appropriate,  to  publish  a  further  notice. 
Accordingly,  the  45-day  period  for 
judicial  review  of  today's  determination 
under  section  1448(a)(2)  of  the  Safe 
Drinking  Water  Act  does  not  begin  until 
90  days  from  today.  (See  40  CFR  23.7  for 
EPA's  authority  to  modify  the  date  of 
"determination"  for  purposes  of  section 
1448(a)(2).) 

I.  Background 

Section  1424(e]  of  the  Safe  Drinking 
Water  Act  states:  "If  the  Administrator 
determines,  on  his  own  initiative  or 
upon  petition,  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal 
drinking  water  source  for  the  area  and 
which,  if  contaminated,  would  create  a 
significant  hazard  to  public  health,  he 
shall  publish  notice  of  that 
determination  in  the  Federal  Register. 
After  the  publication  of  such  notice,  no 
commitment  for  federal  financial 
assistance  (through  a  grant,  contract, 
loan  guarantee,  or  otherwise)  may  be 
entered  into  for  any  project  which  the 
Administrator  determines  may 
contaminate  such  aquifer  through  a 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  federal  financial 
assistance  may,  if  authorized  under 
another  provision  of  the  law,  be  entered 
into  to  plan  or  design  the  project  to 
assure  that  it  will  not  so  contaminate 
the  aquifer." 

EPA  defines  a  sole  or  principal  source 
aquifer  as  one  which  supplies  at  least  50 
percent  of  the  drinking  water  consumed 
in  the  area  overlying  the  aquifer.  Current 
EPA  guidelines  also  stipulate  that 


designated  sole  or  principal  source 
aquifer  areas  have  no  alternative  source 
or  combination  of  sources  which  could 
physically,  legally,  and  economically 
supply  all  those  who  obtain  their 
dririking  water  from  the  aquifer.  For 
convenience,  all  EPA  designated  sole  or 
principal  source  aquifers  are  often 
referred  to  simply  as  "sole  source 
aquifers." 

EPA  has  not  to  date  initiated  any  sole 
source  aquifer  designations;  the  Agency 
has  only  responded  to  petitions.  On 
September  25, 1982,  the  EPA 
Administrator  received  a  written 
petition  from  the  Hagerman  Valley 
Citizens'  Alert  Inc.,  requesting  that  EPA 
designate  the  aquifer  underlying  the 
eastern  Snake  River  Plain  as  a  sole 
source  aquifer.  Additional  information 
was  provided  to  EPA  on  October  27, 
1982. 

In  order  to  obtain  public  comment. 
EPA  distributed  a  news  release  on 
March  31, 1983,  stating  that  (1)  EPA 
received  a  petition  from  the  Hagerman 
Valley  Citizens'  Alert  Inc.  to  designate 
the  Eastern  Snake  River  Plain  Aqvdfer  as 
a  sole  source  aquifer,  (2)  informal  public 
meetings  were  to  be  held,  and  (3)  public 
comments  were  being  solicited.  EPA 
also  prepared  a  Federal  Register  notice, 
published  February  9, 1983,  which 
acknowledged  receipt  of  the  petition 
and  solicited  public  comment  until  April 

11. 1983. 

On  March  22. 1984,  a  Federal  Register 
notice  was  published  which  aimounced 
the  draft  publication  of  a  support 
document  for  designating  the  "Snake 
River  Plain  Aquifer"  as  a  sole  source 
aquifer.  The  notice  also  announced  that 
public  hearings  would  be  held  only  if 
sufficient  public  interest  was  expressed. 
Copies  of  the  Federal  Register  notice 
and  support  document  were  sent  to 
local,  state,  and  federal  officials,  public 
libraries,  and  representatives  of  various 
interest  groups.  EPA  issued  a  news 
release  on  March  29, 1984  which  stated 
that  (1)  EPA  was  proposing  to  designate 
the  "Snake  River  Plain  sole  source 
Aquifer,"  (2)  public  comment  was  being 
sought  until  April  20, 1984,  and  (3)  two 
public  hearings  were  tentatively  set  for 
May  7  and  May  8, 1984,  if  sufficient 
public  interest  was  expressed.  Another 
press  release,  which  also  summarized 
the  Federal  Register  notice  of  March  22, 
1984,  was  issued  by  the  Idaho 
Department  of  Water  Resources  on 
April  18, 1984. 

On  April  25. 1984,  EPA  issued  a  news 
release  which  announced  that  (1)  the 
public  hearings  were  cancelled  due  to 
lack  of  public  interest  and  (2)  the  public 
conunent  period  was  extended  to  May 

25. 1984.  After  the  announced 
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cancellation  of  the  hearings,  EPA 
received  a  number  of  requests  to 
reschedule  them.  On  June  22, 1984,  an 
EPA  news  release  stated  that  (1)  the 
public  hearings  were  rescheduled  for 
August  13  and  August  14, 1964,  at  Twin 
Falls  and  Idaho  Falls  respectively,  and 
(2)  the  public  comment  period  extended 
to  August  24. 1984. 

Shordy  after  the  public  hearings,  the 
Governor  and  Attorney  General  of 
Idaho  sent  EPA  a  ioint  letter,  dated 
August  20, 1984,  which  expressed 
opposition  to  sole  source  aquifer 
designation.  The  Region  10  EPA 
Administrator  responded  with  a  letter  to 
the  Governor  on  September  19, 1984, 
and  met  personally  with  the  Governor 
on  November  7, 1984. 

On  January  16, 1985,  the  EPA  Regional 
Administrator  announced  her  decision 
to  postpone  making  a  decision  on  the 
sole  source  aquifer  petition.  The  Magic 
Valley  Aquifer  Coalition  wrote  the  EPA 
Regional  Administrator  on  April  4, 1985, 
and  asked  her  to  reconsider  her  decision 
to  postpone  sole  source  aquifer 
designation. 

The  petitioners  wrote  EPA  on 
November  10. 1988,  to  inquire  about  the 
status  of  their  petition.  The  Agency 
responded  by  confirming  that  their 
petition  was  complete,  and  would  be 
processed  by  EPA.  The  petitioners 
followed  up  this  response  with  letters  to 
either  EPA  or  the  state  governor  on  the 
following  dates:  }anaary  15, 1987;  June 
11, 1987;  November  2, 1987. 

The  EPA  Regional  Administrator 
received  an  unsolicited  letter  from  the 
Governor  of  Idaho  on  February  11, 1988. 
The  letter  requested  that  EPA  continue 
to  delay  a  decision  on  the  sole  source 
aquifer  petition.  Later  that  year,  the 
Shoshone-Bannock  Tribes  and  the 
Committee  for  Idaho's  High  Desert 
wrote  the  EPA  Regional  Administrator, 
and  urged  EPA  to  act  upon  the  sole 
source  aquifer  petition. 

On  July  12, 1990,  the  EPA  Regional 
Administrator  wrote  Governor  Andrus 
to  inform  him  that  EPA  was  proceeding 
with  sole  source  aquifer  designation  for 
the  Eastern  Snake  River  Plain  Aquifer. 
In  response,  the  Region  10  Office  of 
Ground  Water  has  prepared  an  updated 
technical  support  document  and  other 
documentation  supporting  the 
designation. 

II.  Basis  for  Determlnatioa 

In  designating  the  Eastern  Snake 
River  Plain  Aquifer  as  a  sole  source 
aquifer  under  section  1424(e).  EPA  has 
determined  that  (1)  the  aqtufer  is  the 
sole  or  principal  source  of  drinking 
water  in  the  area,  and  (2)  if 
contaminated,  a  significant  hazard  to 
public  health  would  result 


Based  on  the  information  available  to 
this  Agency,  the  Regional  Administrator 
has  made  the  following  findings,  which 
are  the  bases  for  the  determination 
noted  above: 

1.  The  Eastern  Snake  River  Plain 
Aquifer  supplies  all  of  the  drinking 
water  used  in  the  eastern  Snake  River 
Plain. 

2.  No  economically  feasible 
alternative  drinking  water  sources  exist 
within  the  area  or  nearby  which  could 
supply  all  those  who  now  depend  upon 
the  aquifer  as  their  source  of  drinking 
water. 

3.  Because  of  the  two  findings  above, 
contamination  of  the  aquifer  would  pose 
a  significant  hazard  to  pubhc  health. 

m.  Description  of  the  Eastern  Snake 
River  Plain  Aquifer 

(Some  information  in  this  section 
represents  an  unfootnoted  summary  of 
material  from:  Support  Document  for 
EPA  Designation  of  the  Eastern  Snake 
River  Plain  Aquifer  as  a  Sole  Source 
Aquifer,  produced  in  August  of  1990  by 
the  EPA  Region  10  Office  of  Ground 
Water.) 

The  eastern  Snake  River  Plain  covers 
about  10,800  square  miles  of  southern 
Idaho.  The  area  covers  almost  two- 
thirds  of  the  arc-shaped  greater  Snake 
River  Plain,  which  extends  across 
southern  Idaho  from  near  the  Wyoming 
border  into  eastern  Oregon. 

The  45  to  60  mile  wide  eastern  Snake 
River  Plain  cuts  almost  perpendicularly 
across  the  north-south  trend  of  the 
surrounding  mountain  ranges  and 
intermontane  valleys.  The  land  surface 
of  the  eastern  Snake  River  Plain 
contains  little  topographic  relief 
compared  to  the  surrounding  mountains, 
but  does  contain  some  locally 
impressive  buttes  and  rugged  volcanic 
scabland  areas.  Overall  the  surface  of 
the  area  slopes  westwardly,  from  about 
6000  feet  near  the  eastern  margin  of  the 
Snake  River  Plain  to  about  3200  feet 
where  the  eastern  and  western  parts  of 
the  Snake  River  Plain  meet 

An  arid  to  semi-arid  climate  prevails 
across  the  eastern  Snake  River  Plain. 
Annual  precipitation  averages  8-12 
inches  over  most  of  the  area.  Average 
temperatures  vary  accordmg  to 
elevation  tnch  that  the  average  growing 
season  ranges  in  length  from  150  days  at 
the  western  part  of  the  eastern  Snake 
River  Plain  to  about  100  days  near  the 
eastern  margin  of  the  area. 

Approximately  275,000  people  live  in 
the  eastern  Snake  River  Plain. 
Population  centers  are  clustered  almost 
exclusively  in  a  band  within  10  miles  of 
the  Snake  River.  About  39  percent  of  the 
population  lives  in  unincorporated 


areas,  many  of  them  on  farms  and 
ranches. 

Irrigated  agriculture  and  associated 
industries  dominate  the  economy  of  the 
eastern  Snake  River  Plain  and  many  of 
its  tributary  valleys.  The  Idaho  National 
Engineering  Laboratory  and  an 
expanding  recreation  industry  account 
for  much  of  the  remaining  economic 
activity  of  the  area. 

The  eastern  Snake  River  Plain  is  a 
structural  downwarp  filled  with 
volcanic  rocks  extruded  during  the 
Tertiary  and  Quaternary  periods  of 
geologic  time.  Volcanism  ceased  as 
recently  as  2000  years  ago  in  some 
areas.  Numerous  layers  of  flood-type 
basalt  (extruded  mostly  from  linear 
vents)  are  intercalated  with  sediments 
deposited  by  wind  and  water.  Individual 
basalt  flows  range  from  about  10  to  SO 
feet  thick,  and  average  20  to  25  feet  in 
thickness. 

Most  ground-water  fiows  laterally 
along  flow  tops  (composed  of  vesicular 
and  broken  basalt  formed  by  rapid  lava 
cooling),  but  some  water  moves 
vertically  through  cooling  fractures 
within  the  interior  portion  of  basalt 
flows.  Vertical  migration  of  ground 
water  is  severely  restricted  where  fine- 
grained sediments  occur  between  basalt 
flows  whereas  coarse-grained  sediments 
between  flows  favor  fluid  migration. 

On  a  regional  scale,  ground-water 
moves  westwardly  at  an  average 
gradient  of  12  feet  per  mile.  However, 
ground-water  flow  directions  and 
gradients  vary  markedly  from  the  norm 
in  some  areas.  Recharge  to  the  ground- 
water system  occurs  from  percolation  of 
surface  water  used  for  irrigation  (60%), 
underflow  from  tributary  drainage 
basins  (25%),  direct  precipitation  upon 
the  eastern  Snake  River  Plain  (10%),  and 
losses  from  the  Snake  River  (5%). 
Ground-vrater  discharge  occurs  as  seeps 
and  springs  to  surface  water  or  as 
withdrawal  from  water  wells.  Most 
ground-water  discharge  occurs  along  a 
reach  of  the  Snake  River  between 
Mihier  and  King  Hill  known  as  the 
Thousand  Springs  area. 

In  some  areas,  thick  deposits  of 
Quaternary  sediment  mantle  the  basalt 
Where  saturated,  these  sediments  form 
aquifers  which  may  be  tapped  by  wells 
instead  of  or  in  addition  to  the 
underiyir^  basalt  beds.  In  places. 
Quaternary  sediment  aquifers  are 
"perched,"  meaning  that  unsaturated 
earth  materials  occur  between  the  base 
of  the  aquifer  and  the  regional  aquifer. 
Ground-water  movement  to  the 
underlying  basalt  regional  aquifer  may 
occur  at  extremely  slow  rates  in  such 
areas. 
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Non-thermal  ground  water  beneath 
the  eastern  Snake  River  Plain  is 
generally  of  natiirally  high  quality  with 
respect  to  drinking  water  standards. 
Available  data  suggest  that  background 
water  quality  of  basalt  and  alluvial 
aquifers  is  similar. 

Man-induced  contamination  has  been 
documented  in  widespread  areas  at 
levels  below  drinking  water  standards, 
and  in  more  localized  areas  at  levels 
which  exceed  drinking  water  standards. 
Documented  instances  of  ground-water 
degradation  above  drinking  water 
standards  have  occurred  in  both  urban 
and  rural  areas,  from  a  variety  of  land- 
use,  hazardous  material  handling,  and 
wastewater  disposal  practices. 

Waste  disposal  practices  at  the  Idaho 
Engineering  Laboratory  (INEL)  have 
resulted  in  widespread  and  well 
documented  ground-water 
contamination  beneath  part  of  the  890 
square  mile  reservation.  Radioactive 
waste  disposal  through  injection  wells 
began  in  1952,  and  was  halted  in  1984. 
Waste  disposal  lagoons  continue  to  leak 
a  mixture  of  contaminants  to  ground 
water. 

The  nuclear  research  and  production 
facility  has  been  designated  as  a 
National  Priority  List  "Superfund"  site 
by  EPA.  This  EPA  designation  is  not 
related  to  EPA  sole  source  aquifer 
designation  under  the  Safe  Drinking 
Water  Act.  After  EPA  sole  source 
designation,  federal  financial  assistance 
at  INEL  will  be  subject  to  review  under 
section  1424(e)  of  the  Safe  Drinking 
Water  Act.  However,  as  far  as  EPA 
knows,  INEL  operates  entirely  upon 
direct  federal  funding;  the  Agency  is 
unaware  of  any  federal  financially 
assisted  projects  at  the  facility. 

Hydrogeologic  susceptibility  to 
contamination  from  activity  at  the  land 
surface  varies  considerably  within  the 
eastern  Snake  River  Plain.  Significant 
differences  in  the  thickness  and  nature 
of  the  unsaturated  zone  account  for 
much  of  the  variation  in  hydrogeologic 
susceptibility.  For  instance,  areas  where 
fractured  basalt  crops  out  at  the  land 
surface  are  generally  more  susceptible 
to  contamination  than  areas  where  thick 
deposits  of  clay-rich  material  provide 
some  degree  of  natural  protection  to  the 
underlying  ground-water  resource. 

Some  practices,  such  as  the  use  of 
injection  wells  or  inadvertent  use  of 
leaky  underground  storage  tanks,  partly 
or  entirely  override  whatever  degree  of 
natural  protection  is  afforded  by  the 
unsaturated  zone.  This  is  of  particular 
concern  in  the  eastern  Snake  River  Plain 
because  of  the  widespread  use  of  drain 
wells  (Class  V  injection  wells)  to 
dispose  of  excess  irrigation  water,  urban 
storm  runoff,  and  septic-system  effluent 


Open-hole  well  construction  is  a 
common  practice  in  the  eastern  Snake 
River  Plain  which  may  have  ground- 
water quality  impacts.  When  much  of 
the  borehole  is  uncased,  water  can 
sometimes  mingle  freely  between 
producing  zones.  This  could  be  a 
significant  concern  wherever  hydraulic 
head  relationships  are  such  that  a 
stratigraphic  interval  of  poor  quality 
water  could  contaminate  zones  of  high 
quality  water. 

Ground  water  withdrawn  from  wells 
and  springs  supplies  100  percent  of  the 
drinking  water  consiuned  %vithin  the 
eastern  Snake  River  Plain.  Alternative 
sources  are  legally  available  but  can 
only  economically  supply  about  40 
percent  of  the  population.  EPA's  position 
is  that  a  petitioned  aquifer  which  is  a 
sole  or  principal  source  of  drinking 
water  should  be  excluded  from  EPA 
designation  as  a  sole  source  aquifer  only 
if  alternative  sources  can  feasibly 
supply  all  those  who  obtain  their 
drinking  water  from  the  aquifer. 

IV.  Project  Reviews 

When  EPA  publishes  a  determination 
for  a  sole  or  principal  drinking  water 
source,  the  consequence  is  that  no 
commitment  for  federal  financial 
assistance  may  be  made  if  the 
Administrator  finds  that  the  federal 
financially-assisted  project  may 
contaminate  the  aquifer  through  a 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health  (Safe 
Drinking  Water  Act  section  1424(e).  42 
U.S.C.  300h-3(e]).  In  many  cases,  these 
federal  financially-assisted  projects  may 
also  be  analyzed  in  a  National 
Environmental  Policy  Act  (NEPA) 
document.  42  U.S.C.  4332(2)(c). 

In  order  to  streamline  EPA's  review  of 
the  possible  environmental  impacts 
upon  EPA  designated  sole  source 
aquifers,  when  a  proposed  action  is 
analyzed  under  section  1424(e)  of  the 
Safe  Drinking  Water  Act  and  in  a  NEPA 
document,  the  two  reviews  will  be 
consolidated,  and  both  authorities  will 
be  cited.  The  EPA  review  under  the  Safe 
Drinking  Water  Act  of  federal 
financially-assisted  projects  potentially 
affecting  sole  source  aquifers  will  be 
included  in  the  EPA  review  of  any  NEPA 
document  accompanying  the  same 
federal  financially-assisted  project.  The 
letter  transmitting  EPA's  comments  on 
the  final  Environmental  Impact 
Statement  to  the  lead  agency  will  be  the 
vehicle  for  informing  the  lead  agency  of 
EPA's  actions  under  section  1424(e). 

EPA  Region  10  intends  to  only  review 
projects  in  detail  which  may  have  a 
significant  ground-water  quality  impact. 
(This  includes  direct  and  indirect 
ground-water  quality  impacts.  Also, 


cumulative  ground-water  quality 
concerns  posed  by  individual  projects 
may  be  considered.)  EPA  Region  10  uses 
memoranda  of  understanding  (MOUs) 
with  federal  funding  agencies  to  define 
the  types  of  projects  which  EPA  does 
and  does  not  need  to  review.  The 
Regional  Office  of  Ground  Water  will 
work  to  update  existing  MOUs  with 
federal  funding  agencies  to  include  the 
Eastern  Snake  River  Plain  Aquifer. 

Only  about  10  percent  of  the  water 
recharging  the  aquifer  originates  as 
precipitation  over  the  eastern  Snake 
River  Plain;  the  other  90  percent 
originates  as  precipitation  within  the 
streamflow  source  area.  Since  projects 
within  the  streamfiow  source  area  may 
contaminate  the  aquifer  through  its 
recharge  area,  federal  financially- 
assisted  projects  are  subject  to  review 
under  section  1424(e)  of  the  Safe 
Drinking  Water  Act.  Of  course,  water 
quality  is  also  important  from  a  local 
use  standpoint  in  the  streamfiow  source 
area. 

Project  review  responsibility  for  the 
streamflow  source  area  in  Utah  and 
Wyoming  rests  with  EPA  Region  8  in 
Denver.  Likewise,  project  review 
responsibility  for  the  streamflow  source 
area  in  Nevada  rests  with  EPA  Region  9 
in  San  Francisco.  The  Administrators  of 
Regions  8  and  9,  and  the  Assistant 
Administrator  for  Water  at  EPA  have 
concurred  with  this  designation  and 
project  review  responsibility. 

EPA  Region  10  has  a  practice  of 
attempting  to  coordinate  project  reviews 
with  local,  state,  and  tribal  agencies 
who  have  responsibility  for  ground- 
water quality  protection.  These  efforts 
build  professional  relationships  and 
technical  understanding  between 
agencies.  Additionally,  where  local, 
state,  or  tribal  capability  to  protect 
ground-water  quality  is  sufficiently 
advanced,  EPA  may  forego  full  review 
of  federal  financially-assisted  projects 
in  sole  source  aquifer  areas  if  the 
projects  meet  local,  state,  or  tribal 
standards.  This  process  may  occur 
through  MOUs  with  federal  funding 
agencies  or  through  informal 
professional  arrangements  between  EPA 
staff  and  their  counterparts  at  local, 
state,  or  tribal  agencies. 

V.  Discussion  of  Public  Comment 

EPA  Region  10  received  numerous 
written  comments  in  response  to  (1)  the 
public  comment  periods  announced  in 
the  Federal  Register  and  through  EPA 
and  other  agency  press  releases  during 
1983  and  1984,  (2)  informal  public 
meetings  held  by  EPA  on  December  8, 
1982.  April  13, 1983  and  April  14, 1983. 
and  (3)  public  hearings  held  on  August 
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13th  and  14th  of  1984.  Additionally,  a 
few  unsolicited  comment  letters  were 
received  after  the  EPA  Region  10 
Administrator's  January  of  1985  decision 
to  hold  the  petition  in  abeyance. 

Written  comments  in  favor  of  sole 
source  aquifer  designation  were 
received  from  the  Shoshone-Bannock 
Tribes,  Hagerman  Valley  Citizens'  Alert, 
Magic  Valley  Aquifer  Coalition, 
Committee  for  Idaho's  High  Desert, 
Snake  River  Audubon  Society,  Prairie 
Falcon  Audubon  Society,  a  state 
representative  from  Ketchum.  and  52 
individuals.  Some  letters  simply  urged 
EPA  to  make  the  proposed  sole  source 
aquifer  designation  whereas  others 
offered  one  or  more  observations  or 
opinions.  Observations  included  the 
following:  The  aquifer  meets  all  criteria 
for  sole  source  aquifer  designation; 
numerous  land-use  and  wastewater 
disposal  practices  may  threaten  ground- 
water quality;  EPA  designation  will  not 
prevent  the  state  of  Idaho  from 
protecting  ground-water  quality;  EPA 
had  not  consulted  the  Shoshone- 
Bannock  Tribes  before  deciding  to  defer 
a  designation  decision  in  1985.  Opinions 
expressed  beyond  the  desire  for  sole 
source  aquifer  designation  focused  upon 
shortcomings  of  federal,  state  and  local 
agencies  whose  public  investment  or 
regulatory  responsibilities  relate  to 
ground-water  quality. 

EPA  received  written  comments 
interpreted  to  be  neutral,  because  they 
do  not  explicitly  support  or  oppose  sole 
source  aquifer  designation,  from  the  U.S. 
Bureau  of  Reclamation,  the  Idaho 
Division  of  Environmental  Quality,  the 
Idaho  Water  Resource  Board,  and  the 
League  of  Women  Voters  of  Idaho. 

Written  comments  in  opposition  to 
sole  source  aquifer  designation  were 
received  from  the  Governor  and 
Attorney  General  of  Idaho,  Idaho  Water 
Users  Association.  Lower  Snake  River 
Aquifer  Recharge  District.  North  Fork 
Reservoir  Company.  Watermaster  for 
Idaho  Water  District  36-A,  Committee 
of  Nine  for  Water  District  #1,  North 
Side  Canal  Company,  two  law  Hrms,  . 
and  two  individuals.  Comments  in 
opposition  to  sole  source  designation 
revolve  largely  around  the  following 
topics:  Alternative  water  supplies;  local, 
state,  and  federal  responsibilities;  water 
allocation  concerns;  aquifer  size  and 
heterogeneity:  pollution  prevention; 
economic  development;  petitioner 
influence. 

Both  law  firms  and  some  other 
opponents  of  sole  source  designation 
pointed  out  that  EPA  had  not  conducted 
any  formal  legal  or  economic  analyses 
to  substantiate  the  Agency's 
determination  that  feasible  alternative 
sources  of  drinking  water  are  not 
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available.  Some  opponents  contended 
that  creeks,  rivers,  and  canals  within  the 
eastern  Snake  River  Plain  or  streamflow 
source  area  could  adequately  serve  as 
alternative  water  supplies. 

In  response.  EPA  analyzed  the  legal 
and  economic  feasibility  of  alternative 
water  supplies.  The  analysis  concludes 
that  alternative  water  supplies  are 
legally  available  for  all  who  use  the 
aquifer  as  a  drinking  water  source,  but 
alternative  water  supplies  cannot 
economically  supply  the  entire 
population  of  the  eastern  Snake  River 
Plain. 

A  number  of  commenters  object  to 
EPA  accepting  any  responsibility  for 
water  quality  protection  within  the 
eastern  Snake  River  Plain  and 
streamflow  source  area.  Some  letters 
also  contain  statements  which  confuse 
sole  source  aquifer  designation  with 
federal  ground-water  classification  or 
with  comprehensive  efforts  to  protect 
ground-water  quality.  A  number  of 
letters  point  out  that  local  and  state 
agencies  in  the  area  are  charged  with 
protecting  water  quality,  and  many 
consider  their  efforts  more  than 
adequate.  One  opponent  proposed  that 
the  state  of  Idaho  control  federal  monies 
spent  within  the  state. 

In  response,  EPA  first  notes  that  its 
actions  are  carrying  out  federal  law. 
Disagreements  with  section  1424(e)  of 
the  Safe  Drinking  Water  Act  should  be 
addressed  to  the  U.S.  Congress.  Second, 
over  a  decade  of  experience  has  shown 
that  sole  source  aquifer  designation 
does  not  hamper  state  and  local  efforts 
to  protect  ground-water  quality.  In 
contrast,  sole  source  aquifer  designation 
enhances  and  backstops  state  and  local 
ground-water  protection  measures. 
Third,  sole  source  aquifer  designation 
does  not  authorize  or  lead  to 
comprehensive  federal  ground-water 
quality  protection.  Finally.  EPA  is  not 
aware  of  federal,  state,  or  local  agencies 
operating  in  the  area  who  would  not 
agree  that  efforts  to  protect  ground- 
water quality  could  be  improved. 

Some  opponents  believe  that  the 
limited  federal  ground-water  quality 
protection  provided  by  section  1424(e]  of 
the  Safe  Drinking  Water  Act  represents 
a  first  step  toward  complete  federal 
control  of  water  allocation  within  Idaho. 
In  addition,  concern  was  expressed  that 
sole  source  designation  would  inhibit 
the  resolution  of  a  major  water  rights 
dispute  between  the  state  of  Idaho  and 
Idaho  Power  Company. 

In  response,  section  1424(e]  of  the 
Safe  Drinking  Water  Act  does  not 
address  water  allocation  issues.  Any 
impacts  upon  water  allocation  would  be 
restricted  to  instances  where  water 
quantity  and  quality  are  integrally 


related  on  a  proposed  project  involving 
federal  financial  assistance.  In  addition, 
the  water  allocation  lawsuit  between 
the  state  of  Idaho  and  Idaho  Power  has 
been  settled. 

Numerous  letters  of  objection  point 
out  that  the  eastern  Snake  River  Plain 
Aquifer  system  is  large  and 
hydrogeologically  complex.  Along  this 
same  line  of  reasoning,  many  point  out 
that  geologic  and  hydrologic  information 
is  sparse  in  some  areas,  and  that 
available  information  may  l>e 
interpreted  differently.  Some  propose 
that  sole  source  aquifer  designation  be 
deferred  until  further  study  allows  better 
understanding  of  the  large  and  complex 
aquifer  system.  Others  propose  that  EPA 
designate  some  small  area  in  the  vicinity 
of  Hagerman. 

In  response,  EPA  believes  that  the 
geologic  and  hydrologic  information 
reviewed  is  adequate  to  confer  sole 
source  aquifer  designation.  EPA  has 
selected  the  boundaries  of  the  Eastern 
Snake  River  Plain  Aquifer  and 
streamflow  source  area  on  the  basis  of 
available  information  such  as  the  U.S. 
Geological  Survey  Snake  River  Plain 
Regional  Aquifer  System  Analysis. 

Many  opponents  see  no  compelling 
need  for  further  ground-water  pollution 
prevention  efforts.  Some  opponents 
object  to  the  idea  of  reviewing  projects 
for  ground-water  quahty  impacts  since 
overall  ground-water  quality  within  the 
aquifer  is  generally  good  to  excellent. 
Others  describe  how  the  unsaturated 
zone  and  aquifer  materials  within  the 
eastern  Snake  River  Plain  will  partly 
attenuate  some  contaminants.  Still 
others  point  out  that  the  aquifer  is  too 
voluminous  to  become  entirely 
contaminated  under  any  realistic 
scenario. 

EPA  agrees  that  contamination  of  the 
entire  aquifer  is  highly  unlikely,  but 
notes  that  documented  instances  of 
local  ground-water  contamination 
abound.  Further,  parts  of  the  aquifer  are 
vulnerable  to  contamination  from  a 
variety  of  land-use,  hazardous  material 
handling,  and  waste  water  disposal 
practices.  EPA  believes  that  the  high 
costs  of  cleaning  up  contaminated 
ground  water  (where  technically 
possible)  make  clear  the  wisdom  of 
preventing  ground-water  pollution  from 
occurring. 

A  number  of  opponents  express 
economic  concerns  about  sole  source 
aquifer  designation.  Some  contend  that 
the  designation  would  damage 
important  segments  of  southern  Idaho's 
economy  by  blocking  or  delaying  federal 
fmancially-assisted  projects. 

In  response,  sole  source  aquifer 
determinations  under  section  1424(e)  of 
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the  Safe  Drinking  Water  Act  are  not 
based  upon  economic  considerations 
other  than  the  cost  of  potential 
alternative  drinking  water  suppUes.  EPA 
does  acknowledge  that  ground-water 
quality  protection  costs  money; 
however,  4t  represents  an  investment 
which  will  pay  for  itself  many  times 
over.  The  high  cost  of  replacing 
contaminated  drinking  water  supplies 
and  cleaning  up  polluted  ground  water 
(where  possible)  underscores  the 
wisdom  of  spending  funds  for  ground- 
water protection  now  rather  than  for 
mitigation  and  remediation  efforts  later. 
Based  upon  past  experience,  the  Agency 
considers  fears  about  dire  economic 
impacts  from  sole  source  aquifer 
designation  to  be  largely  unfounded. 
Region  10  has  not  yet,  in  over  10  years  of 
reviewing  sole  source  aquifer  projects, 
had  to  disapprove  any  projects.  In  the 
past,  project  proponents  seeking  federal 
financial  assistance  have  been  able  to 
modify  projects,  as  required  by  EPA,  in 
order  to  protect  ground-water  quality. 


EPA  Region  10  shares  concerns  about 
project  review  delays.  Designation  of 
the  Eastern  Snake  River  Plain  Aquifer 
will  increase  the  workload  of  the 
Regional  Office  of  Ground  Water 
hydrogeologic  staff.  Federal  funding 
agencies  often  have  no  hydrogeologic 
expertise  on  staff.  State,  tribal,  and  local 
agencies  are  not  yet  at  a  point  where 
EPA  can  consistently  make  use  of  their 
analyses.  However,  EPA  will  not  refuse 
to  respond  to  a  sole  source  aquifer 
petition  nor  allow  substandard  project 
review  work  simply  to  avoid  project 
review  delays.  EPA  Region  10  intends  to 
work  hard  to  minimize  delays,  writhout 
compromising  ground-water  quality 
protection.  Some  proposed  projects, 
however,  may  face  delay,  particularly  if 
design  modifications  are  necessary  to 
protect  ground-water  quality. 

Some  opponents  to  sole  source  aquifer 
designation  question  the  motives  of  the 
petitioners.  Other  simply  assert  that 
such  a  small  group  of  people  should  not 
be  able  to  precipitate  EPA  sole  source 
aquifer  designation. 


In  response,  EPA  beUeves  that  the 
motivation(8)  of  persons  expressing  their 
concern  about  ground-water  quality 
protection  is  not  relevant.  In  addition,  it 
should  be  noted  that  section  1424(e)  of 
the  Safe  Drinking  Water  Act  authorizes 
EPA  to  initiate  sole  source  aquifer 
designations  even  where  there  has  been 
no  request  at  all. 

VI.  Summary 

Today's  action  only  affects  the 
eastern  Snake  River  Plain  in  southern 
Idaho,  and  the  streamflow  source  area 
in  parts  of  Idaho,  Nevada,  Utah  and 
Wyoming.  This  action  provides  a  review 
process  that  allows  ground-water 
quality  protection  measures  to  be 
incorporated  into  federal  financially- 
assisted  projects. 

Dated:  August  29, 1901. 
Dana  A.  Rasnnusen, 
Regional  A  dministrator. 
[FR  Doc.  91-21671  Filed  10-4-91;  a-4S  ami 
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II 
The  President 


Executive  Order  12775  of  October  4, 1991 

Prohibiting  Certain  Transactions  With  Respect  to  Haiti 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  et  seq.),  the  National  Emergencies  Act  (50  U.S.C. 
1601  et  seq.],  and  section  301  of  title  3  of  the  United  States  Code, 

I,  GEORGE  BUSH,  President  of  the  United  States  of  America,  fmd  that  the 
grave  events  that  have  occurred  in  the  Republic  of  Haiti  to  disrupt  the 
legitimate  exercise  of  power  by  the  democratically  elected  government  of  that 
country  constitute  an  imusual  and  extraordinary  threat  to  the  national  securi- 
ty, foreign  poUcy,  and  economy  of  the  United  States,  and  hereby  declare  a 
national  emergency  to  deal  with  that  threat. 

I  hereby  order 

Section  1.  Except  to  the  extent  provided  in  regulations,  orders,  directives,  or 
licenses  which  may  hereafter  be  issued  pursuant  to  this  order,  all  property  and 
interests  in  property  of  the  Government  of  Haiti,  its  agencies,  instrumentalities 
and  controlled  entities,  including  the  Banque  de  la  Republique  d'Haiti,  that  are 
in  the  United  States,  that  hereafter  come  within  the  United  States,  or  that  are 
or  hereafter  come  within  the  possession  or  control  of  United  States  persons, 
including  their  overseas  branches,  are  hereby  blocked. 

Sec.  2.  Except  to  the  extent  provided  in  regulations,  orders,  directives,  or 
licenses  which  may  hereafter  be  issued  pursuant  to  this  order,  any  direct  or 
indirect  payments  or  transfers  to  the  de  facto  regime  in  Haiti  of  funds, 
including  currency,  cash  or  coins  of  any  nation,  or  of  other  financial  or 
investment  assets  or  credits,  by  any  United  States  person,  or  by  any  person 
organized  under  the  laws  of  Haiti  and  owned  or  controlled  by  a  United  States 
person,  are  prohibited.  All  transfers  or  payments  owed  to  the  Government  of 
Haiti  shall  be  made  when  due  into  an  account  at  the  Federal  Reserve  Bank  of 
New  York,  or  as  otherwise  may  be  directed  by  the  Secretary  of  the  Treasury, 
to  be  held  for  the  benefit  of  the  Haitian  people. 

Sec.  3.  For  the  purposes  of  this  order 

(a)  The  term  "de  facto  regime  in  Haiti"  means  those  who  seized  power 
illegally  from  the  democratically  elected  government  of  President  Jean-Ber- 
trand  Aristide  on  September  30.  1991.  and  includes  any  persons,  agencies, 
instrumentalities,  or  entities  purporting  to  act  on  behalf  of  the  de  facto  regime, 
or  under  the  asserted  authority  thereof,  or  any  extraconstitutional  successor 
thereto. 

(b)  The  term  "United  States  person"  means  any  United  States  citizen, 
permanent  resident  alien,  juridical  person  organized  under  the  laws  of  the 
United  States,  or  any  person  in  the  United  States. 

Sec  4.  The  measures  taken  pursuant  to  this  order  are  not  intended  to  block 
private  Haitian  assets  subject  to  the  jurisdiction  of  the  United  States,  or  to 
prohibit  remittances  by  United  States  persons  to  Haitian  persons  other  than 
the  de  facto  regime  in  Haiti. 
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Sec.  5.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary  of 
State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation  of 
rules  and  regulations,  and  to  employ  all  powers  granted  to  me  by  the 
International  Emergency  Economic  Powers  Act.  as  may  be  necessary  to  carry 
out  the  purposes  of  this  order.  Such  actions  may  include  prohibiting  or 
regulating  payments  or  transfers  of  any  property,  or  any  transactions  involv- 
ing the  transfer  of  anything  of  economic  value,  by  any  United  States  person  to 
the  de  facto  regime  in  Haiti.  The  Secretary  of  the  Treasury  may  redelegate  any 
of  these  functions  to  other  officers  and  agencies  of  the  United  States  Govern- 
ment, all  agencies  of  which  are  hereby  directed  to  take  all  appropriate 
measures  within  their  authority  to  carry  out  the  provisions  of  this  order, 
including  suspension  or  termination  of  licenses  or  other  authorizations  in 
effect  as  of  the  date  of  this  order. 

Sec.  6.  This  order  is  effective  immediately. 

Sec  7.  Nothing  contained  in  this  order  shall  confer  any  substantive  or  proce- 
dural right  or  privilege  on  any  person  or  organization,  enforceable  against  the 
United  States,  its  agencies  or  its  officers,  or  the  Federal  Reserve  Bank  of  New 
York  or  its  ofHcers. 

This  order  shall  be  transmitted  to  the  Congress  and  published  in  the  Federal 
Register. 


I 

(FR  Doc  91-24350 
Filed  10-4-91;  2:46  pm] 
Billing  code  319S-01-M 
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October  4,  1^1. 


^^ 


Editorial  note:  For  the  President's  remarks  on  Haiti,  see  issue  40  of  the  Weekly  Compilation  of 
Presidential  Documents. 
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TiUe  3— 1 1 
The  President 


Presidential  Oocuments 

Praclamatian  6346  of  October  3,  1991 
German-American  Day,  1991  and  1992 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

When  German  settlers  landed  in  America  near  Philadelphia  on  October  6, 
1683,  they  established  the  first  of  the  many  ties  that  exist  between  the  United 
States  and  Germany.  Since  then,  generations  of  German  immigrants  and  their 
descendants  have  made  outstanding  contributions  to  American  history  and 
culture.  However,  the  ties  that  we  celebrate  today  are  not  only  those  bom  of 
kinship  but  also  those  based  on  common  values  and  aspirations.  Indeed,  the 
same  love  of  liberty  that  led  the  first  German  immigrants  to  these  shores 
•  continues  to  animate  U.S.-German  relations. 

For  more  than  40  years  following  World  War  II,  the  United  States  stood 
together  with  its  friends  in  the  Federal  Republic  of  Germany  to  help  guarantee 
that  nation's  freedom  and  security  and  to  advance  our  common  interests.  Yet 
we  also  shared  the  hope  that  all  Germans  would  one  day  enjoy  the  blessings 
of  liberty  in  a  united,  democratic,  and  sovereign  Germany.  The  dramatic 
opening  of  the  Berlin  Wall  in  November  1989  and  the  official  unification  of 
Germany  less  than  one  year  later  marked  the  achievement  of  that  goal.  Today 
the  United  States  looks  forward  to  continuing  the  friendship  that  our  two 
peoples  have  so  long  enjoyed.  Active  trade  and  close  political  cooperation 
within  the  context  of  the  Atlantic  Alliance  are  among  the  most  important 
dimensions  of  this  relationship.  However,  we  also  value  our  various  "people- 
to-people"  contacts  and  exchanges.  Accordingly,  to  promote  the  exchange  of 
information  and  ideas  with  the  five  new  Federal  States  of  Germany — which 
for  too  long  had  been  isolated  by  the  ruling  communist  regime — we  have 
joined  with  the  German  government  in  establishing  the  RIAS  Foundation.  In 
addition  to  facilitating  cooperative  radio  and  television  productions,  the  Foun- 
dation will  offer  training  and  other  programs  for  students,  broadcast  journal- 
ists, and  other  media  professionals.  This  year  the  United  States  also  opened  a 
new  Consulate  General  in  the  city  of  Leipzig,  further  strengthening  the  ties 
between  our  two  peoples. 

The  new,  united  Germany  that  stands  in  friendship  with  the  United  States  also 
stands  as  our  partner  in  leadership.  After  Iraqi  forces  launched  their  brutal 
invasion  of  Kuwait  on  August  2,  1990,  Germany  joined  in  the  international 
coalition  that  condemned  the  aggression  and  resolved  to  uphold  the  rule  of 
law.  Moreover,  today's  Germany  not  only  symbolizes  a  new  Europe,  a  Europe 
whole  and  free,  but  also  is  helping  to  lead  the  effort  to  achieve  this  goal.  Along 
with  the  United  States  and  other  Western  nations,  Germany  is  offering 
valuable  support  to  the  emerging  democracies  of  Central  and  Eastern  Europe 
through  investment,  training  programs,  and  technical  assistance. 

In  keeping  with  its  enhanced  stature  as  a  force  for  peace  and  stability  in 
global  affairs,  Germany  will  host  the  next  summit  of  the  world's  seven  leading 
industrialized  nations.  The  United  States  looks  forward  to  this  meeting  in 
Munich  in  July  1992,  and  we  welcome  the  many  opportunities  that  lie  ahead  in 
U.S.-German  relations. 
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The  Congress,  by  Senate  Joint  Resolution  151,  has  designated  October  6. 1991. 
and  October  6.  1992,  as  "German-American  Day"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  these 
occasions. 

NOW.  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  6. 1991.  and  October  6, 1992.  as  German- 
American  Day.  I  call  upon  the  people  of  the  United  States  to  observe  these 
occasions  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  3rd  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  Stales  of  America  the  two  hundred  and  sixteenth 


|FR  Doc.  91-24406 
Filed  10-4-91:  4:17  pm| 
Billing  code  3195-01-M 


Editorial  note:  For  the  President's  remarks  on  German-American  Day,  see  issue  40  of  the  Weekly 
Compilation  of  Presidential  Documents. 
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|FR  Doc.  9l-H^M 
Filed  10-4-91:  4:34  pm| 
Billing  code  3195-01-M 


Proclamation  6347  of  October  4,  1991 
National  Radon  Action  Week,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Radon  is  a  naturally  occurring,  colorless  gas  that,  when  concentrated  in  high 
levels,  can  pose  a  threat  to  human  health.  Generated  by  the  natural  break- 
down of  uranium  in  soil,  rock,  and  groundwater,  radon  can  gradually  seep  into 
any  building  through  cracks  and  other  openings  in  the  foundation.  Because 
radon  has  been  detected  in  every  State  across  the  country,  all  Americans 
should  be  aware  of  this  potential  hazard. 

High  levels  of  radon  in  the  home  are  believed  to  be  the  second  leading  cause 
of  lung  cancer  in  the  United  States.  Indeed,  only  smoking  causes  more  deaths 
by  the  disease.  People  who  smoke  and  dwell  in  a  house  with  unacceptable 
levels  of  radon  run  an  especially  high  risk  of  developing  lung  cancer. 

Fortunately,  even  extremely  high  levels  of  radon  in  the  home  can  be  reduced, 
and  testing  for  the  gas  is  relatively  simple  and  inexpensive.  Indeed,  testing 
one's  home,  school,  or  office  for  radon  should  require  little  time  and  few 
resources. 

The  United  States  Environmental  Protection  Agency  has  joined  with  a  number 
of  State  governments  in  promoting  local  efforts  to  help  Americans  test  their 
homes  and  schools.  Other  organizations  that  are  sharing  in  these  efforts 
include:  the  American  Lung  Association,  the  Advertising  Council,  the  Con- 
sumer Federation  of  America,  the  American  Public  Health  Association,  the 
National  Safety  Council,  and  the  National  Association  of  Counties.  This  week, 
I  join  with  them  in  urging  all  Americans  to  test  their  homes  for  radon  and  to 
make  any  necessary  modificatione  to  reduce  excessive  levels  of  the  gas. 

The  Congress,  by  Senate  Joint  Resolution  132,  has  designated  the  week  of 
October  13  through  October  19,  1991,  as  "National  Radon  Action  Week"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  week. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  October  13  through  October  19, 1991. 
as  National  Radon  Action  Week.  I  encourage  government  officials  and  all 
Americans  to  observe  this  week  with  appropriate  programs  and  activities 
designed  to  enhance  public  awareness  of  the  risks  of  excessive  radon  expo- 
sure and  ways  th&t  we  can  reduce  them. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  987 

(Docket  No.  FV-91-426FR] 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Domestic 
Dates  Produced  or  Packed  in 
Riverside  County,  CA 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
987  for  the  1991-92  crop  year  (October  1, 
1991  through  September  30, 1992).  This 
action  is  needed  by  the  California  Date 
Administrative  Committee  (committee) 
to  incur  operating  expenses  during  the 
1991-92  crop  year  and  to  collect  funds 
during  that  year  to  pay  those  expenses. 
This  will  facilitate  program  operations. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  October  1, 1991  through 
September  30, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  room  2525-S.  Washington, 
DC  20090-6456,  telephone  202-475-3862. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  987  (7  CFR  part  987), 
regulating  the  handling  of  dates 
produced  or  packed  in  Riverside  County. 
California.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 
This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 


criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  25  handlers 
of  California  dates  regulated  under  the 
date  marketing  order  each  season,  and 
approximately  135  date  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  California  date  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  crop  year  apply  to  all 
assessable  dates  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  committee  are  date  handlers  and 
producers.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  dates  (in  hundredweight). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
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income  to  pay  the  committee's  expected 
expenses. 

The  committee  met  on  August  14. 
1991.  and  recommended  1991-92  crop 
year  expenditures  of  $479,400  and  an 
assessment  rate  of  $1.40  per 
hundredweight  of  assessable  dates 
shipped  under  M.O.  987.  The 
recommended  assessment  rate  and  level 
of  expenditures  for  the  1991-92  crop 
year  are  the  same  as  last  year's. 

The  major  expenditure  item  this  year 
is  $429,000  for  continuation  of  the 
committee's  market  promotion  program. 
The  industry  continues  to  be  faced  with 
an  oversupply  of  product  dates  and  the 
committee  considers  this  program 
necessary  to  stimulate  sales.  The  only 
significant  difference  between  the 
expenditures  budgeted  for  the  1991-92 
crop  year  and  those  budgeted  last  year 
is  a  $50,000  increase  in  "office  overhead 
and  special  projects"  which  is  offset  by 
a  $50,000  decrease  in  market 
development  expenditures.  The 
committee  plans  to  use  a  portion  of  the 
100,000  budgeted  for  overhead  and 
special  projects  to  pay  the  salary  and 
benefits  of  the  executive  director  it 
recently  hired  to  manage  its  market 
promotion  activities.  The  rest  of  the 
expenditures  are  for  program 
administration  and  are  budgeted  at 
about  last  year's  amounts. 

Income  for  the  1991-92  season  is 
expected  to  total  $495,500.  Such  income 
consists  of  $490,000  in  assessments 
based  on  shipments  of  35,000,000 
assessable  pounds  of  dates  at  $1.40  per 
hundredweight  and  $5,500  in  interest 
income.  Any  unexpended  funds  or 
excess  assessments  from  the  1990-91 
crop  year  will  be  placed  in  the 
committee's  operating  reserve.  The 
reserve  is  well  within  the  maximum 
amount  authorized  under  the  order. 

Notice  of  this  action  was  published  in 
the  September  11, 1991,  issue  of  the 
Federal  Register  (56  FR  46243).  The 
comment  period  ended  September  23. 
1991.  No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
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a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Approval  of  the  level  of  expenses  and 
assessment  rate  for  the  date  program  for 
the  1991-92  crop  year  should  be 
expedited  because  the  committee  needs 
to  have  sufficient  funds  to  pay  its 
expenses,  which  are  incurred  on  a 
continuous  basis.  Therefore,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  967 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  987  is  amended  as 
follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  801-674. 

2.  New  §  987.336  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  987.336    Expenses  and  assessment  rate. 

Expenses  of  $479,400  by  the  California 
Date  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
Sl.40  per  hundredweight  of  assessable 
dates  is  established  for  the  crop  year 
ending  September  30, 1992.  Unexpended 
funds  from  the  1990-91  crop  year  may  be 
carried  over  as  a  reserve. 

Dated:  October  2, 1991. 
William  |.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 
[FR  Doc.  91-24196  Filed  1&-7-91:  8:45  am] 
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Farmers  Home  Administration 

7  CFR  Part  1902 

Revision  of  Regulations  Due  to 
Changes  In  the  Pledging  and  Releasing 
of  Collateral  In  Supervised  Bank 
Accounts 

agency:  Farmers  Home  Administration. 
USDA. 


ACTION:  Final  rule. 


summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  clarify  changes  in  the 
pledging  and/or  releasing  of  collateral 
by  financial  institutions  pertaining  to  the 
deposit  of  funds  in  supervised  bank 
accounts.  This  action  is  necessary  to 
remove  present  language  in  the 
regulations  that  requires  the  Department 
of  Treasury  to  designate  the  financial 
institution  as  a  depositary  and  financial 
agent  of  the  U.S.  Government  and  to 
pledge  or  release  collateral  through  the 
Federal  Reserve  Bank  (FRB).  FmHA  now 
has  the  authority  to  designate  the 
financial  institution  as  a  depositary  and 
financial  agent  of  the  U.S.  Government 
and  to  pledge  or  release  collateral 
through  the  FRB. 
EFFECTIve  date:  October  8. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Peggy  Williams.  Collateral  Technician, 
Revolving  Fund  Analysis  Branch,  Budget 
Division,  Farmers  Home  Administration, 
USDA,  South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250,  telephone  (202) 
475-3388. 
SUPPtfMENTARY  INFORMATION: 

Classificatioa 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  rules  of  agency  procedure  and 
internal  management.  It  is  the  policy  of 
this  Department  to  publish  for  comment 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts, 
notwithstanding  the  exemption  in  5 
U.S.C.  553  with  respect  to  such  rules. 
This  action,  however,  is  not  published 
for  proposed  rule  making  since  it 
involves  only  rules  of  agency  procedure 
and  internal  agency  management, 
making  publication  for  comment 
unnecessary. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  part  3015. 
subpart  V  (48  FR  29115.  June  24. 1983) 
and  FmHA  Instruction  1940-J. 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23. 1983).  Farm 
Ownership  Loans,  Farm  Operating 
Loans  and  Emergency  Loans  are 
excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  Soil  and  Water 
Loans  are  subject  to  the  provisions  of 


Executive  Order  12372  and  FmHA 
Instruction  1940-). 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.414  Resource  Conservation  and 
Development  Loans. 

10.415  Rural  Rental  Housing  Loans. 

10.418  Water  and  Waste  Disposal  Systems 
for  Rural  Communities. 

10.419  Watershed  Protection  and  Flood 
Prevention  Loans. 

10.423    Community  Facilities  Loans. 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  Public 
Law  91-190.  an  Environmental  Impact    • 
Statement  is  not  required. 

List  of  Subjects  in  7  CFR  Part  1902 

Accounting.  Banks,  Banking.  Grant 
programs — Housing  and  community 
development.  Loan  programs — 
Agriculture,  Loan  programs — Housing 
and  community  programs. 

Therefore,  chapter  XVIII,  part  1902. 
title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1902— SUPERVISED  BANK 
ACCOUNTS 

1.  The  authority  citation  for  part  1902 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480:  5 
U.SC.  301:  7 CFR  2.23,  2.70. 

Subpart  A— Loan  and  Grant 
DistHirsement 

2.  Sections  1902.7  is  amended  by 
revising  paragraphs  (a),  (b)(2)  and  (3), 
(d),  (e)  and  (f)  to  read  as  follows: 

§  1902.7    Pledging  collateral  for  deposit  of 
funds  In  supervised  t>ank  accounts. 

(a)  Funds  in  excess  of  $100,000.  per 
financial  institution,  deposited  for 
borrowers  in  supervised  bank  accounts, 
must  be  secured  by  pledging  acceptable 
collateral  with  the  Federal  Reserve  Bank 
(FRB)  in  an  amount  not  less  than  the 
excess. 

(b)  *  •  • 

(2)  Whether  the  financial  institution  is 
willing  to  pledge  collateral  with  the  FRB 
under  31  CFR  part  202  (Treasury 
Circular  176)  to  the  extent  necessary  to 
secure  the  amount  of  funds  being 
deposited  in  excess  of  $100,000. 
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(3)  If  the  financial  institution  is  not  a 
member  of  the  Federal  Reserve  System, 
it  will  be  necessary  for  the  financial 
institution  to  pledge  the  securities  with  a 
correspondent  bank  who  is  a  member  of 
the  System.  The  correspondent  bank 
should  contact  the  FRB  informing  them 
they  are  holding  securities  pledged  for 
the  supervised  bank  account  under  31 
CFR  part  202  (Treasury  Circular  176). 


(d)  The  National  Office  will  arrange 
for  the  financial  institution  under  its 
designation  as  a  depositary  and 
financial  agent  of  the  U.S.  Government 
to  pledge  the  requested  collateral. 

(e)  If,  two  days  before  loan  closing, 
the  local  FmHA  office  which  requested 
the  collateral  has  not  received 
notification  from  National  Office  that 
collateral  has  been  pledged,  contact 
should  be  made  with  the  financial 
institution  to  ascertain  whether  they 
have  pledged  collateral  with  their  local 
FRB  under  31  CFR  part  202  (Treasury 
Circular  176).  If  the  financial  institution 
has  pledged  collateral,  the  local  FmHA 
office  should  contact  the  National 
Office,  Budget  Division,  Revolving  Fund 
Analysis  Branch  who  will  follow-up 
with  the  local  FRB  concerning  the 
collateral. 

(f)  When  the  amount  of  deposit  in  the 
supervised  bank  account  has  been 
reduced  to  a  point  where  the  financial 
institution  desires  part  or  all  of  the 
collateral  released,  it  should  contact  the 
National  Office  at  the  address  noted 
above.  The  local  FmHA  office  will  be 
contacted  for  release  authorization.  The 
authorization  release  will  be  made 
through  the  local  FRB.  with  notification 
to  the  financial  institution.  The  local 
FmHA  office  may  also  request  release 
through  the  National  Office. 

Dated:  September  4, 1991. 
David  T.  Chen. 

Associate  Administrator,  Farmers  Home 

Administration. 

[PR  Doc.  91-23697  Filed  10-7-91;  8:45  am] 

BILUNG  CODE  3410-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  91-NM-187-AD;  Amendment 
39-8049;  AO  91-21-02) 

Airworthiness  Directives;  McDonnell 
Douglas  DC-9-80  Series  Airplanes 
Equipped  With  Certain  Sundstrand 
Data  Control  Management  Control 
Units 

agency:  Federal  Aviation 


Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
DC-9-80  series  airplanes,  which 
requires  removal  of  certain  Sundstrand 
Data  Control  management  control  units 
(MCU).  This  amendment  is  prompted  by 
a  report  of  an  electrical  short  inside  the 
MCU  which  caused  the  MCU  battery  to 
burst  and  blow  the  MCU  case  open.  This 
condition,  if  not  corrected,  could  result 
in  damage  to  other  aircraft  systems  in 
the  electrical  and  electronics 
compartment. 

dates:  Effective  October  23, 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  23. 
1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach. 
California  90846.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street,  Long  Beach. 
California;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW..  room  8401. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  J.  Kirk  Baker.  Aerospace  Engineer. 
ANM-133L,  FAA.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California  90806-2425;  telephone 
(213)  988-5345. 

SUPPLfMENTARY  INFORMATION: 

Sundstrand  Data  Control  has  reported 
that,  during  a  recent  bench  test  of  a 
certain  management  control  unit  (MCU). 
a  short  occurred  which  allowed 
excessive  reverse  current  through  the 
MCU  battery,  causing  it  to  burst  and 
blow  the  MCU  case  open.  These  suspect 
units  are  installed  on  some  McDonnell 
Douglas  Model  DC-9-80  scries 
airplanes.  An  in-flighVelectrical  short  in 
the  MCU,  causing  the  MCU  battery  to 
burst  and  blow  the  MCU  case  open, 
could  result  in  damage  to  safety-critical 
systems  also  located  in  the  electrical 
and  electronics  compartment.  This 
condition,  if  not  corrected,  could 
jeopardize  the  continued  safe  operation 
of  the  airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 


Bulletin  A31-39,  which  describes 
procedures  for  the  removal  and 
disposition  of  the  suspect  MCU's.  This 
service  document  was  initially  released 
as  a  telex  on  August  15, 1991,  and  then 
as  a  paper  copy  service  bulletin  on 
August  19, 1991. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  removal  of 
certain  Sundstrand  Data  Control  MCU's, 
in  accordance  with  the  service  bulletin 
previously  described. 

The  MCU  is  used  to  record 
maintenance  data  only  and  is  an 
optional  system.  Removal  of  the  MCU 
does  not  adversely  affect  the  safe 
operation  of  the  airplane;  however, 
operators  who  wish  to  replace  the 
suspect  MCU's  may  do  so  only  with  an 
FAA-approved  MCU  having  a  specific 
part  number. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11304.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


50650         Federal  Register  /  Vol.  56,  No.  195  /  Tuesday,  October  8,  1991  /  Rules  and  Regulations 


UMI 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-21-02.  McDonnell  Douglas:  Amendment 
39-8049.  Docket  No.  91-NM-187-AD. 

Applicability:  Model  DC-&-80  series 
airplanes:  equipped  with  Sundstrand  Data 
Control  management  control  units  (MCU), 
part  number  (P/N)  96(M)511-0Ol.  -002,  or  - 
003:  certificated  in  any  category. 

Compliance:  Required  within  15  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  in-flight  electrical  shorting  of 
the  MCU  that  could  cause  the  MCU  battery  to 
burst  and  blow  the  MCU  case  open  and 
damage  other  aircraft  systems  in  the 
electrical  and  electronics  compartment 
accomplish  the  following: 

(a)  Remove  Sundstrand  MCU,  P/N  960- 
0511-001.  -002,  or  -003,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
A31-39,  dated  August  15, 1991  (telex),  or 
August  19. 1991  (service  bulletin). 

Note:  In  accordance  with  Federal  Aviation 
Regulation  (FAR)  121.367,  any  operator  who 
currently  uses  the  MCU  specified  in 
paragraph  (a)  of  this  AD  to  record 
maintenance  data  required  by  its  FAA- 
approved  maintenance  program  must  obtain 
approval  from  its  FAA  Principal  Maintenance 
Inspector  for  an  alternative  method  of 
recording  this  data. 

Note:  MCU's  specified  in  paragraph  (a)  of 
this  AD  may  be  replaced  with  an  FAA- 
approved  Sundstrand  MCU,  P/N  960-0511- 
011. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Ijds 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Avionics  Inspector, 
who  may  concur  or  comment  and  then  send  it 
to  the  Manager,  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  The  removal  requirements  shall  be  done 
in  accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A31-39,  which  was  released 
as  a  telex  dated  August  15, 1991,  and  as  a 


paper  copy  service  bulletin  dated  August  19, 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach,  California 
90846.  Copies  may  be  inspected  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington:  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California:  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
NW.,  room  8401.  Washington.  DC 

This  amendment  (39-8049,  AD  91-21-02] 
becomes  effective  on  October  23, 1991. 

Issued  in  Renton.  Washington,  on 
September  23, 1991. 
Dairell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-24186  Filed  10-7-91;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  91-NM-174-AD;  Amendment 
39-8052:  AD  91-21-05] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC- 10- 10  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-10  series  airplanes,  which 
requires  inspection  of  the  wing  rear  spar 
lower  cap  aft  tang  fastener  and  wing 
trailing  edge  access  door  sill.  This 
amendment  is  prompted  by  reports  of 
cracks  in  the  wing  rear  spar  lower  cap 
aft  tang  on  four  aircraft.  This  condition, 
if  not  detected,  could  compromise  the 
structural  integrity  of  these  airplanes. 
dates:  Effective  October  23, 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  23, 
1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach  California  90806- 
0001,  Attention;  Business  Unit  Manager 
of  Technical  Publications,  Technical 
Administrative  Support  C1-L5B  (54- 
OOj.This  information  may  be  examined 
at  the  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Los  Angeles 


Aircraft  Certification  Office.  3229  East 
Spring  Street,  Long  Beach,  California;  or 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  room  8401, 
Washington,  DC. 

FOR  FlfflTHER  INFORMATION  CONTACT: 

Ms.  Dorenda  D.  Baker,  Aerospace 
Engineer,  Airframe  Branch,  ANM-121L, 
FAA,  Northwest  Moimtain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  9080&-2425;  telephone  (213) 
986-5231. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  from  two  operators 
indicating  that  cracks  have  been  found 
in  the  wing  rear  spar  lower  cap  aft  tang 
on  four  Model  DC-10  series  airplanes. 
Investigation  revealed  that  the  cracks 
initiated  from  fatigue  and  propagated  by 
fatigue.  The  subject  airplanes  had  each 
accumulated  fewer  than  19,000  landings. 

The  subject  area  is  covered  by  the 
Supplemental  Inspection  Document 
(SID),  (required  by  AD  89-22-10, 
Amendment  3*-6330  (54  FR  42291, 
October  16, 1989))  as  Principal  Structural 
Element  (PSE)  No.  57.10,007/57.10.008. 
The  inspections  required  for  this  PSE 
follow  the  fleet  leader  sampling  criteria 
with  a  fatigue  life  threshold  (Nth)  of 
36,363  landings,  which  corresponds  to  a 
life  when  the  probability  of  failure  per 
flight  reaches  10"',  i.e.,  failure  is 
extremely  improbable.  Sampling 
inspections  were  to  begin  in  September 
1989  for  those  airplanes  that  had 
exceeded  Nu,/t  (18,181  landings).  Since 
all  cracks  have  been  detected  on  aircraft 
with  less  than  19,000  landings,  and  a 
PSE  is  defined  as  structure  the  failure  of 
which,  if  undetected,  could  lead  to  loss 
of  the  structural  integrity  of  the  airplane, 
the  FAA  has  determined  that  an 
additional  AD  is  warranted  to  require 
inspection  of  the  wing  rear  spar  lower 
cap  aft  tang  and  wing  trailing  edge 
access  door  sill  located  between 
stations  Xo„  =  417  and  Xor,=424  on 
certain  Model  DC-10  series  airplanes 
after  they  accumulate  7,000  landings. 
Such  inspections  would  ensure  that 
fatigue  cracking  is^  detected  in  a  more 
timely  manner,  long  before  cracking 
reaches  a  critical  length.  Fatigue 
cracking  in  this  area,  if  not  detected, 
could  compromise  the  structural 
integrity  of  these  airplanes. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A57-123,  dated  July  25, 1991, 
which  describes  procedures  for 
inspection  of  the  wing  rear  spar  lower 
cap  aft  tang  and  wing  trailing  edge 
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access  door  sill  located  between 
stations  X<,„=417  and  Xo„=424. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  the 
inspection  of  the  wing  rear  spar  lower 
cap  aft  tang  and  wing  trailing  edge 
access  door  sill  located  between 
stations  Xo„=417  and  X„„=424  in 
accordance  with  the  service  bulletin 
previously  described,  and  repair,  if 
necessary.  This  is  considered  to  be 
interim  action  until  final  action  is 
identified,  at  which  time  the  FAA  may 
consider  further  rulemaking. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  caase  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  fmal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  122S1.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  3»-(  AMENDED] 

1.  The  authority  citation  Sor  part  39 
continues  to  read  as  follows: 

Aatfaority:  49  US.C  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-21-05.  McOciondl  Douglas:  Amendment 

39-8052.  r)ocket  No.  91-NM-174-AD. 

Applicability:  Model  DC-lO-ia  -lOF.  and 
—15  series  airplanes,  fuselage  numbers 
through  379;  and  Model  DC-10-30,  -30F.  and 
—40  series  airplanes,  fuselage  numbers 
through  275:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  ensure  the  structural  integrity  of  these 
airplanes,  accompUsh  the  following: 

(a)  Except  as  provided  in  paragraphs  (b) 
through  (e)  of  this  AD.  prior  to  the 
accumulation  of  7,000  landings  or  within  30 
days  after  the  effective  date  of  this  AD, 
conduct  the  initial  inspections  spiecified  in 
paragraphs  (a)(1).  (a)(2),  or  (b)(3)  of  this  AD. 

(1)  Conduct  an  eddy  current  inspection  of 
the  wing  rear  spar  lower  cap  aft  tang  and  a 
dye  penetrant  inspecUon  of  the  wing  trailing 
edge  access  door  sill  located  between 
stations  X«„=417  and  Xo„=424  in 
accordance  with  Option  III  of  McDonnell 
Douglas  Alert  Service  Bulletin  AS7-123.  dated 
July  25. 1991.  In  addition,  within  1.500 
landings  after  performing  these  eddy  current 
and  dye  penetrant  inspections,  conduct  the 
inspections  specified  in  paragraph  (a)(2)  or 
(a)(3)  of  this  AD  and  repeat  thereafter  as 
indicated.  Or 

(2)  Conduct  an  ultrasonic  inspection  of  the 
area  around  the  six  wing  rear  spar  lower  cap 
aft  tang  fastemer  holes  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  ttetween  stations  X«„=417 
and  X.„-424  in  accordance  with  Option  II  of 
McDonnell  Douglas  Alert  Service  Bulletin 
A57-423,  dated  July  25. 1991.  Repeal  these 
inspections  at  intervals  not  to  exceed  1.900 
landings.  Or 

(3)  Conduct  an  eddy  current  inspection  of 
the  six  wing  rear  spar  lower  cap  aft  tang 
fastener  holes  and  a  dye  penetrant  inspection 
of  the  wing  trailing  edge  access  door-sill 
located  between  stations  Xon=417  and 
Xori=424  in  accordance  with  Option  I  of 
McDonnell  Douglas  Alert  Service  BulleUn 
A57-123,  dated  July  25, 1991.  Repeat  these 
inspections  at  intervals  not  to  exceed  3.300 
landings. 

(b)  The  requirements  of  paragraph  (c)  of 
this  AD  apply  to  airplanes  on  which  the 
following  actions  have  been  accomplished: 

(1)  The  dye  penetrant  inspection  of  the 
wing  trailing  edge  access  door  sill  located 
between  stations  Xan=417  and  Xa„=422  has 
been  accomplished  prior  to  the  effective  date 
of  this  AD.  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  57-61,  Revision  2, 
dated  August  IS.  1990:  and 

(2)  The  eddy  current  inspection  of  the  wing 
rear  spar  lower  cap  aft  tang  has  been 
accomplished  prior  to  the  effective  date  of 


this  AD  per  DC-10  Supplemental  Inspection 
Document.  Principal  Stmctural  Element  (P%) 
57.10.007  and  57.10X)08,  in  •ocordance  with 
McDonnell  Douglas  Service  Bulletin  57-61. 
Revision  2.  dated  August  15. 1990. 

(c)  For  airplanes  specified  in  paragraph  (b) 
of  this  AD.  conduct  the  initial  inspections 
specified  in  either  paragraph  (c)(1)  or  (c)(2)  of 
this  AD  within  1.500  landings  after  the 
inspections  (eddy  current  and  dye  penetrant) 
specified  in  paragraph  (b)(1)  of  this  AD,  or 
within  30  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(1)  Conduct  an  ultrasonic  inspection  of  the 
area  around  the  six  wing  rear  spar  lower  cap 
aft  tang  fastener  holes  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access 
door  sill  located  between  stations  Xmi=417 
and  Xo„=424,  in  accordance  with  Option  II 
of  McDonnell  Douglas  Alert  Service  Bulletin 
A57-123,  dated  July  25. 1991.  Repeat  these 
inspections  at  intervals  not  to  exceed  1.900 
landings.  Or 

(2)  Conduct  an  eddy  current  inspection  of 
the  six  wing  rear  spar  lower  cap  aft  tang 
fastener  holes  and  a  dye  penetrant  inspection 
of  the  wing  trailing  edge  access  door  sill 
located  between  stations  X4,„=417  and 
X<,„=424.  in  accordance  with  Option  I  of 
McDonnell  Douglas  Aleri  Service  Bulletin 
A57-123,  dated  July  25, 1991.  Repeat  these 
inspections  at  intervals  not  to  exceed  3.300 
landings. 

(d)  The  requirements  of  paragraph  (e)  of 
this  AD  apply  to  airplanes  on  which  the 
following  actions  have  been  accomplished: 

(1)  The  dye  penetrant  inspection  of  the 
wing  trailing  edge  access  door  sill  located 
between  stations  X„=417  and  X.„  =  422  has 
been  accomplished  prior  to  the  effective  date 
of  this  AD.  in  accordance  with  McDonnell 
Douglas  Ser\'ice  Bulletin  57-61,  Revision  2. 
dated  August  15. 1990:  and 

(2)  The  eddy  current  inspection  of  the  wing 
rear  spar  lower  cap  aft  tang  fastener  holes 
located  l>etween  stations  X„=417  and 
Xor.=422  DPS  4.735-9  has  been  accomplished 
prior  to  the  effective  date  of  this  AD  per  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  57-61,  Revision  2.  dated  August  15, 
1990. 

(e)  For  airplanes  specified  in  parnpraph  (d) 
of  this  AD.  conduct  tiie  initial  inspections 
specified  in  either  paragraph  {e)(l)  or  {e){2)  of 
this  AD  within  3.300  landings  after  the 
accomplishment  of  the  inspection  specified  in 
paragraph  (d)(1)  of  this  AD.  or  within  30  days 
after  the  effective  date  of  this  AD.  whichever 
occurs  later 

(1)  Conduct  an  ultrasonic  inspection  of  the 
area  around  the  six  wing  rear  spar  lower  cap 
aft  tang  fastener  holes  and  a  dye  penetrant 
inspection  of  the  wing  trailing  edge  access- 
door  sill  located  between  stations  Xo„=417 
and  X,„  =  424  in  accordance  with  Option  11  of 
McDonnell  Douglas  Alert  Service  Bulletin 
A57-123,  dated  July  25, 1991.  Repeat  these 
inspections  at  intervals  not  to  exceed  1.900 
landings.  Or 

(2)  Conduct  an  eddy  current  inspection  of 
the  six  wing  rear  spar  lower  cap  aft  tang 
fastener  holes  and  a  dye  penetrant  inspection 
of  the  wing  trailing  edge  access  door  sill 
located  between  stations  Xo„=4'17  and 
Xon=424  in  accordance  witii  Option  I  of 
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McDonnell  Douglas  Alert  Service  Bulletin 
A57-123,  dated  July  25. 1991.  Repeat  these 
inspections  at  intervals  not  to  exceed  3,300 
landings. 

(f)  If  any  cracks  are  found  as  a  result  of  the 
inspections  conducted  in  accordance  with 
this  AD.  prior  to  further  flight,  repair  in  a 
manner  approved  by  the  Manager  of  the  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Transport  Airplane  Directorate. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  to  a  base  in  order  to  comply  with  the 
requirements  of  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  time,  which  provides  an 
acceptable  level  of  safety,  may  be  used  when 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  the  FAA  Principal  Maint^ance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Los  Angeles 
ACO. 

(i)  The  inspection  requirements  shall  be 
done  in  accordance  with  McDonnell  Douglas 
Alert  Service  Bulletin  A57-123,  dated  July  25. 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach  California  90806-0001. 
Attention:  Business  Unit  Manager  of 
Technical  Publications,  Technical 
Administrative  Support  C1-L5B  (54-60). 
Copies  may  be  inspected  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington:  or  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach.  California:  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
NW..  room  8401,  Washington,  DC. 

This  amendment  (39-8052,  AD  91-21-05) 
becomes  effective  on  October  23, 1991. 

Issued  in  Renton.  Washington,  on 
September  25. 1991. 

Datrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  91-24187  Filed  10-7-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510,  520,  522,  524,  540 
and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sportsor 

agency:  Food  and  Drug  Administration. 

HUS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 


change  of  sponsor  name  for  SmilhKline 
Animal  Health  Products.  Division  of 
SmithKline  Beckman  Corp.  to 
SmithKline  Beecham  Animal  Health  due 
to  a  merger  with  Beecham  Laboratories, 
Division  of  Beecham,  Inc.  The 
regulations  will  also  reflect:  the  change 
of  sponsor  for  28  new  animal  drug 
applications  (NADA's)  from  Beecham 
Laboratories.  Division  of  Beecham  Inc., 
to  SmithKline  Beecham  Animal  Health, 
and  the  change  of  sponsor  for  22 
NADA's  from  Norden  Laboratories,  Inc.. 
to  SmithKline  Beecham  Animal  Health 
also  due  to  the  merger.  The  new 
company  is  being  assigned  a  new 
sponsor  labeler  code  for  their  animal 
drug  products. 

EFFECTIVE  DATE:  October  8. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-295- 
8646. 

SUPPLEMENTARY  INFORMATION: 
SmithKline  Animal  Health  Products, 
Division  of  SmithKline  Beckman  Corp., 
1600  Paoli  Pike,  West  Chester,  PA  19360, 
has  merged  with  Beecham  Laboratories, 
Division  of  Beecham,  Inc.,  Bristol,  TN 
37620,  and  has  submitted  a 
supplemental  application  for  a  change  of 
sponsor  name.  The  resulting  company, 
and  new  sponsor  of  all  approved 
NADA's  previously  held  by  Beecham 
Laboratories  or  Norden  Laboratories,  is 
SmithKline  Beecham  Animal  Health, 
1600  Paoli  Pike,  West  Chester,  PA  19360. 
The  new  company  is  being  assigned  a 
new  sponsor  labeler  code  for  their 
animal  drug  products. 

The  agency  is  amending  21  CFR 
510.600  (c)(1)  and  (c)(2)  to  reflect  the 
change  of  sponsor  name  for  SmithKline 
Animal  Health  Products,  Division  of 
SmithKline  Beckman  Corp.  to 
SmithKline  Beecham  Animal  Health. 
The  agency  is  also  amending  21  CFR 
Parts  520,  522,  524.  540.  and  558  to 
reflect:  The  change  of  sponsor  for  28 
NADA's  from  Beecham  Laboratories 
and  the  change  of  sponsor  for  22 
NADA's  from  Norden  Laboratories,  Inc.. 
to  SmithKline  Beecham  Animal  Health. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 
21  CFR  Part  522 

Animal  drugs. 


21  CFR  Part  524 

Animal  drugs. 
21  CFR  Part  540 

Animal  drugs.  Antibiotics. 
21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  510.  520.  522,  524,  540.  and  558 
are  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502.  503.  512. 
701. 706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331.  351,  352.  353. 
360b,  371.  376). 

§510.600    [Amended] 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entries  for  "Beecham  Laboratories, 
Division  of  Beecham,  Inc.,"  and  "Norden 
Laboratories,  Ltd.,"  and  by  removing  the 
entry  for  "SmithKline  Animal  Health 
Products,  Division  of  SmithKline 
Beckman  Corp."  and  by  alphabetically 
adding  a  new  entry  "SmithKline 
Beecham  Animal  Health"  and  in  the 
table  in  paragraph  (c)(2)  by  removing 
the  entries  for  "000007,"  "000029,"  and 
"011519,"  and  by  numerically  adding  a 
new  entry  for  "053571"  to  read  as 
follows: 

§  510.600  Nanr>es,  addresses  and  drug 
iatwier  codes  of  sponsors  of  approved 
applications. 

*        *        «        *        * 

(1)  •    *    * 


Firm  and  name  and  address 


Drug  latMler 
code 


SmittiKline  Beecham  Animal  Health . 


053571 


(2) 


Drug  labeler 
code 


Firm  name  and  address 


053571..-. SmithKline  Beectiam  Animal  Health. 

1600  Paoli  Pike.  West  Chester.  PA 
19380. 
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PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b]. 

§  520.45a    [Amended] 

4.  Section  520.45a.  Albendazone 
Buspension  is  amended  in  paragraph  (b) 
by  removing  "000007"  and  replacing  it 
with  "053571". 

§  520.45b    [Amended] 

5.  Section  520.45b  Albendazole  paste 
is  amended  in  paragraph  (b)  by 
removing  "000007"  and  replacing  it  with 
"053571". 

§520.5400    [Amended] 

8.  Section  520.540c  Dexamethasone 
chewable  tablets  is  amended  in 
paragraph  (b)  by  removing  "000029"  and 
replacing  it  with  "053571". 

§520.550   [Amended] 

7.  Section  520.550  Dextrose/glycine/ 
electrolyte  is  amended  in  paragraph  (b) 
by  removing  "000029"  and  replacing  it 
with  "053571". 

§  520.622c    [Amended] 

8.  Section  520.622c 
Diethylcarbamazine  citrate  chewable 
tablets  is  amended  in  paragraph  (b)(2) 
by  removing  "011519"  and  replacing  it 
with  "053571",  and  by  removing  and 
reserving  paragraph  (b)(7). 

§520.623    (Amended] 

9.  Section  520.623  Diethylcarbamazine 
citrate,  oxibendazole  chewable  tablets 
is  amended  in  paragraph  (b)  by 
removing  "011519"  and  replacing  it  wdth 
"053571". 

§520.816    [Amended] 

10.  Section  520.816  Epsiprantel  tablets 
is  amended  in  paragraph  (b)  by 
removing  "000029"  and  replacing  it  with 
the  number  "053571". 

§520.12M    [Amended] 

11.  Section  520.1284  Sodium 
liothyrorine  tablets  is  amended  in 
paragraph  (b)  by  removing  "011519"  and 
replacing  it  with  "053571". 

§520.1638    [Amended] 

12.  Section  520.1638  Oxibendazole 
paste  is  amended  in  paragraph  (b)  by 
removing  "011519"  and  replacing  it  with 
"053571". 

§520.1640    (Amended] 

13.  Section  520.1640  Oxibendazole 
suspension  is  amended  in  paragraph  (b) 
by  removing  "011519"  and  replacing  it 
with  "053571". 


§520.1640    [Amended] 

14.  Section  520.1840  Poloxalene  is 
amended  in  paragraph  (c)(1)  by 
removing  "011519"  and  replacing  it  with 
"053571".  and  in  paragraph  (c)(2)  by 
removing  "000007"  and  replacing  it  with 
"053571". 

§520.1920    [Amended] 

15.  Section  520.1920  Prochlorperazine, 
isopropamide  sustained  release 
capsules  is  amended  in  paragraph  (b)  by 
removing  "011519"  and  replacing  it  with 
"053571". 

§  520.1921    [Amended] 

16.  Section  520.1921  Prochlorperazine, 
isopropamide  with  neomycin  sustained- 
release  capsules  is  amended  in 
paragraph  (b)  by  removing  "011519"  and 
replacing  it  with  "053571", 

§  520.2260a    [Amended] 

17.  Section  520.2260a  Sulfamethazine 
ablets  and  boluses  is  amended  in 
paragraph  (b)(1)  by  removing  "011519" 
and  replacing  it  with  "053571". 

§  520.2260b    [Amended] 

18.  Section  520.2260c  Sulfamethazine 
sustained-release  boluses  is  amended  in 
paragraph  (b)(1)  by  removing  "011519" 
and  replacing  it  with  "053571". 

§  520.2260c    [Amended] 

19.  Section  520.2260b  Sulfamethazine 
sustained-release  tablets  is  amended  in 
paragraph  (a)  by  removing  "011519"  and 
replacing  it  with  "053571". 

§520.2604    [Amended] 

20.  Section  520.2604  Trimeprazine 
tartrate  and  prednisolone  tablets  is 
amended  in  paragraph  (b)  by  removing 
"011519"  and  replacing  it  with  "053571". 

§520.2605    [Amended] 

21.  Section  520.2605  Trimeprazine 
tartrate  and  prednisolone  capsules  is 
amended  in  paragraph  (b)  by  removing 
"011519"  and  replacing  it  with  "053571". 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

22.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§522.540    (Amended] 

23.  Section  522.540  Dexamethasone 
injection  is  amended  in  paragraph 
(d)(2)(i)  by  removing  "000029"  and 
replacing  it  with  "053571". 

§522.1290    (Amended] 

24.  Section  522.1290  Luprostiol  sterile 
solution  is  amended  in  paragraph  (b)  by 


removing  "011519"  and  replacing  it  with 
"053571". 

§522.1920    [Amended] 

25.  Section  522.1920  Prochlorperazine, 
isopropamide  for  injection  is  amended 
in  paragraph  (b)  by  removing  "011519" 
and  replacing  it  with  "053571". 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

26.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  3eOb). 

§524.1005    [Amended] 

27.  Section  524.1005  Furazolidone 
aerosol  powder  is  amended  in 
paragraph  (b)(1)  by  removing  "000007" 
and  replacing  it  with  "053571". 

§524.1465    [Amended] 

28.  Section  524.1465  Mupirocin 
ointment  is  amended  in  paragraph  (b)  by 
removing  "000029"  and  replacing  it  with 
"053571". 

§  524.1580b    [Amended] 

29.  Section  524.1580b  Nitrofurazone 
ointment  is  amended  in  paragraph  (b)  by 
removing  "011519"  and  replacing  it  with 
"053571". 

§524.1580e    (Amended] 

30.  Section  524.1580c  Nitrofurazone 
soluble  powder  is  amended  in  paragraph 
(b)  by  removing  "011519"  and  replacing 
it  with  "053571". 

§  524.1600a    [Amended] 

31.  Section  524.ie00a  Nystatin, 
neomycin,  thiostrepton,  and 
triamcinolone  acetonide  ointment  is 
amended  in  paragraph  (b)  by  removing 
"011519"  and  replacing  it  with  "053571". 

PART  540-PENICILUN  ANTIBIOTIC 
DRUGS  FOR  ANIMAL  USE 

32.  The  authority  citation  for  21  CFR 
part  540  continues  to  read  as  follow*: 

Authority:  Sees  507,  512  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C  357. 
360b). 

§  540.103a   [Amended] 

33.  Section  540.103a  Amoxicillin 
trihydrate  film-coated  tablets  is 
amended  in  paragraph  (c)(2)  by 
removing  "000029  '  and  replacing  it  with 
"053571". 

§  540.103b    [Amended] 

34.  Section  540.103b  Amoxicillin 
trihydrate  for  oral  suspension  is 
amended  in  paragraph  (c)(2)  by 
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removing  "000029"  and  replacing  it  with 
"053571". 

§  540.103c    (Amendedl 

35.  Section  540.103c  Amoxicillin 
trihydrate  oral  suspension  is  amended 
in  paragraph  (c)(2)  by  removing 
"000029"  and  replacing  it  with  "053571". 

§  540.103d    [Amended] 

36.  Section  540.103d  Amoxicillin 
trihydrate  soluble  powder  is  amended  in 
paragraph  (c)(2)  by  removing  "000029" 
and  replacing  it  with  "053571". 

§540.103e    [Amended] 

37.  Section  540.103e  Amoxicillin 
trihydrate  boluses  is  amended  in 
paragraph  (c)(2)  by  removing  "000029" 
and  replacing  it  with  "053571". 

§540.103g    [Amended] 

38.  Section  540.103g  Amoxicillin 
trihydrate  and  clavulanate  potassium 
film-coated  tablets  is  amended  in 
paragraph  (c)(2)  by  removing  "000029" 
and  replacing  it  with  "053571". 

§540.103h    [Amended] 

39.  Section  540.103h  Amoxicillin 
trihydrate  and  clavulanate  potassium 
for  oral  suspension  is  amended  in 
paragraph  (c)(2)  by  removing  "000029" 
and  replacing  it  with  "053571". 

§540.1078    [Amended] 

40.  Section  540.107a  Ampicillin 
trihydrate  tablets  is  amended  in 
paragraph  (c)(2)  by  removing  "000029" 
and  replacing  it  with  "053571". 

§540.107e    (Amended] 

41.  Section  540.107e  Amoxicillin 
trihydrate  boluses  is  amended  in 
paragraph  (c)(4)(ii)  by  removing 
"000029"  and  replacing  it  with  "053571". 

§540.203    [Amended] 

42.  Section  540.203  S/en7e  amoxicillin 
trihydrate  for  suspension  is  amended  in 
paragraphs  (c)(l)(ii).  and  (c)(2)(ii)  by 
removing  "000029"  and  replacing  it  with 
"053571". 

§  540.207a    [Amended] 

43.  Section  540.207a  Sterile  ampicillin 
trihydrate  suspension  is  amended  in 
paragraph  (c)(2)(i)  by  removing  "000029" 
and  replacing  if  with  "053571". 

§540.209    [Amended] 

44.  Section  540.209  Ampicillin  sodium 
for  aqueous  injection  is  amended  in 
paragraph  (c)(2)  by  removing  "000029" 
and  replacing  it  with  "053571". 

§  540.255c    [Amended] 

45.  Section  540.255c  Sterile  benzathine 
penicillin  G  and  procaine  penicillin  G 
suspension  is  amended  in  paragraphs 


(c)(2)(i)  and  (c)(2)(ii)  by  removing 
"000029"  and  replacing  it  with  "053571". 

§540.680    [Amended] 

46.  Section  540.680  Ticarcillin  is 
amended  in  paragraph  (c)(2)  by 
removing  "000029"  and  replacing  it  with 
"053571". 

§540.803    [Amended] 

47.  Section  540.803  Amoxicillin 
trihydrate  for  intramammary  infusion  is 
amended  in  paragraph  (c)(2)  by 
removing  "000029"  and  replacing  it  with 
"053571". 

§540.814    [Amended] 

48.  Section  540.814  Benzathine 
cloxacillin  for  intramammary  infusion  is 
amended  in  paragraph  (c)(2)(ii)  by 
removing  "000029"  and  replacing  it  with 
"053571". 

§  540.814a    [Amended] 

49.  Section  540.814a  Sterile  benzathine 
cloxacillin  for  intramammary  infusion  is 
amended  in  paragraph  (c)(2)(ii)  by 
removing  "000029"  and  replacing  it  with 
"053571". 

§540.815    [An>ended] 

50.  Section  540.815  Sterile  sodium 
cloxacillin  for  intramammary  infusion  is 
amended  in  paragraph  (c)(2)  by 
removing  "000029"  and  replacing  it  with 
"053571". 

§  540.815a    (Amended] 

51.  Section  540.815a  Cloxacillin 
sodium  for  intramammary  infusion  is 
amended  in  paragraph  (c)(2)  by 
removing  "000029"  and  replacing  it  with 
"053571". 

PART  558— NEW  ANIMAL  ORUGSTOR 
USE  IN  ANIMAL  FEEDS 

52.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

§558.464    [Amended] 

53.  Section  558.464  Poloxalene  is 
amended  in  paragraph  (a)  by  removing 
"000007"  and  replacing  it  with  "053571". 

§-558.465    [Amended] 

54.  Section  558.465  Poloxalene  free- 
choice  liquid  Type  C  feed  is  amended  in 
paragraph  (a)  by  removing  "000007"  and 
replacing  it  with  "053571". 

§558.635    [Amended] 

55.  Section  558.635  Virginiamycin  is 
amended  in  paragraph  (b)(1)  by 
removing  "000007"  and  replacing  it  with 
"053571". 


Dated:  September  30, 1991. 
Robert  C.  Livingston, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  91-24189  Filed  10-7-91;  8:45  am| 

BILUNO  CODE  4160-01-M 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  To  Certification;  Febantel 
Tablets 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Mobay 
Corp.  The  NADA  provides  for  the  use  of 
febantel  tablets  as  an  anthelmintic  in 
dogs,  puppies,  cats,  and  kittens. 
EFFECTIVE  DATE:  October  8, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  K.  Larkins,  Center  for  Veterinary  . 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-295-8614. 

SUPPLEMENTARY  INFORMATION:  Mobay 
Corp.,  Animal  Health  Division,  Box  390, 
Shawnee  Mission.  KS  66201,  filed  NADA 
140-912,  which  provides  for  the  use  of 
Rintal'=  Tabs  (two  tablet  sizes:  27.2 
milligrams  (mg)  febantel  for  dogs, 
puppies,  cats,  and  kittens;  and  163.3  mg 
febantel  for  dogs,  puppies,  and  cats)  for 
the  removal  of  hookworms 
(Ancylostoma  caninum  and  Uncinaria 
stenocephala],  ascarids  [Toxocara  canis 
and  Toxascaris  leonina),  and 
whipworms  [Trichuris  vulpis]  in  dogs 
and  puppies;  and  hookworms 
[Ancylostoma  tubaeforme)  and  ascarids 
[Toxocara  cati]  in  cats  and  kittens.  The 
NADA  is  approved  as  of  July  19, 1991, 
and  21  CFR  520.903  is  amended  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857,  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)).  this  approval 
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qualifies  for  a  3-year  term  of  marketing 
exclusivity  because  new  clinical  or  field 
investigations  (other  than 
bioequivalence  studies),  essential  to  the 
approval  of  the  application  were 
conducted  by  the  sponsor  in  order  to 
establish  target  animal  safety  for  this 
dosage  form  (tablets]  of  febantel. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment. 

Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2^  New  (  520.903e  is  added  to  read  as 
follows: 

§520.903*    Febantel  tablets. 

(a)  Specifications.  Each  scored  tablet 
contains  27.2  milligrams  of  febantel  for 
use  in  dogs,  puppies,  cats,  and  kittens  or 
163.3  milligrams  of  febantel  for  use  in 
dogs,  puppies,  and  cats. 

(b)  Sponsor.  See  000859  in 

§  510.600(c)(2)  of  this  chapter. 

(c)  Conditions  of  use — (1)  Amount — (i) 
Dogs  and  cats.  Ten  milligrams  per 
kilogram  body  weight.  Administer  once 
daily  for  3  consecutive  days. 

(ii)  Puppies  and  kittens  fewer  than  6 
months  of  age.  Fifteen  milligrams  per 
kilogram  body  weight.  Administer  once 
daily  for  3  consecutive  days. 

(2)  Indications  for  use.  (i)  For  removal 
of  hookworms  (Ancylostoma  caninum 
and  Uncinaria  stenocephala),  ascarids 
[Toxocara  can  is  and  Toxascaris 
leonina)  and  whipworms  (Trichuris 
vulpis)  in  dogs  and  puppies. 

(ii)  For  removal  of  hookworms 
[Ancylostoma  tubaeforme]  and  ascarids 
[Toxocara  cati)  in  cats  and  kittens. 

(3)  Limitations.  Do  not  use  in  pregnant 
animals.  Consider  alternative  therapy  or 
use  with  caution  in  animals  with 
preexisting  liver  or  kidney  dysfunction. 
Administer  to  puppies  and  kittens  on  a 
full  stomach.  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 


Dated:  October  1. 1991. 
Gerald  B.  Guest. 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  91-24170  Filed  10-7-91;  8:45  am] 

WLUNO  CODE  41*0-01-11 


21  CFR  Part  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Uncomycin  et  al. 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  six  new  animal  drug 
applications  (NADA's)  held  by  various 
sponsors.  The  firms  requested  the 
withdrawal  of  approval  of  the  NADA's. 
In  a  notice  published  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  NADA's. 
effective  date:  October  18. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-295- 
8749. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  following 
NADA's: 


NADA 

Sponsor 

Product 

99-09B 

GrowmatV.  Inc.. 
1701  Towanda 
Ave.. 

Bloomington,  IL 
61701. 

Tytosin  phosphate. 

130-465 

Growmart(.  Inc., 

Tytosin/ 

1701  Towanda 

suHamethazine. 

Ave.. 

Bloomington.  IL 

61701. 

132-657 

Cad  S.  Akey,  Inc.. 

Lirtcomycin 

P  0.  Box  607, 

hydrochloride 

LewistHjrg,  OH 

45338 

132-660 

Feed  Specialties 

Lincomycm 

Co..  Inc..  1877 

hydrochlohde. 

NE..  58tt>  Ave., 

Des  Moines.  lA 

50313. 

133-832 

GrowmarK  Inc., 

Lincomyon 

1701  Towanda 

hydrochlonde. 

Ave., 

Bloomington,  IL 

61701. 

134-701 

Mac-Page,  Inc., 

Uncomycin 

1600  South 

hydrochloride. 

Wilson  Ave., 

Dunn.  NC  28334. 

The  agency  is  issuing  this  final  rule 
amending  the  regulations  in  21  CFR 


558.325,  558.625,  and  558.630  to  reflect 
the  withdrawal  of  approval  of  these 
NADA's. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  SIZ  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
3e0b.  371). 

S  558.325    [Amended] 

2.  Section  558.325  Uncomycin  is 
amended  by  removing  and  reserving 
paragraphs  (a)(g),  (a)(10).  and  (a)(12) 
and  by  removing  paragraph  (a)(15). 

{558.625    (Amended] 

3.  Section  558.625  Tylosin  is  amended 
by  removing  and  reserving  paragraph 
(b)(27). 

8  558.830   (Amended] 

4.  Section  558.630  Tylosin  and 
sulfamethazine  is  amended  in  paragraph 
(b)(10)  by  removing  "020275,". 

Dated:  October  1, 1991. 

Gerald  B.  Gueet, 

Director,  Center  for  Veterinary  Medicine. 

[FR  Doc.  91-24214  Filed  10-7-91:  8:45  am| 

WLUNO  COOC  4iaO-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

(CQD1  91-074] 

Special  Local  Regulation:  New  York 
National  Champlonstilp  Race,  New 
York,  NY 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  special  local 
regulation  for  the  New  York  National 
Championship  Race.  The  event, 
sponsored  by  Offshore  Professional 
Tour,  Inc.,  will  take  place  on  Sunday. 
October  6, 1991.  Closure  of  the  lower 
Hudson  River  between  Battery  Park  and 
NYC  Pier  76  is  needed  to  protect  the 
boating  public  from  the  hazards 
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associated  with  high  speed  powerboat 
racing  in  confined  waters. 

EFFECTIVE  DATE:  These  regulations 
become  effective  at  12  p.m.,  October  6, 
1991,  and  terminate  at  4  p.m.,  October  6, 
1991. 

FOR  FUfTTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  C.W.  Jennings, 
Waterways  Management  Officer,  Coast 
Guard  Group  New  York,  (212)  668-7933. 
SUPPLEMENTARY  INFORMATION:  As 
authorized  by  5  U.S.C.  553,  good  cause 
exists  for  making  these  regulations 
effective  in  less  than  30  days  from  the 
date  of  publication.  In  the  interest  of 
providing  wide  dissemination  and 
affording  the  public  the  greatest 
opportunity  to  comment,  normal 
rulemaking  procedures  were  not 
followed.  Proposed  rules  were  pubHshed 
on  short  notice.  The  comment  period 
ended  three  weeks  before  the  scheduled 
date  of  the  event.  The  desire  to  allow 
public  comment  coupled  with  the  need 
to  publish  these  regulations  so  as  to 
inform  the  pubUc  and  insure  the  safety 
of  the  event  made  30  day  advance  notice 
impractical. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LTJG  EG. 
Westerberg,  Project  Manager,  First 
Coast  Guard  District  Boating  Safety 
Division,  LTJG  C.W.  Jennings,  Coast 
Guard  Group  New  York,  and  LCDR  J. 
Astley.  Project  Counsel,  First  Coast 
Guard  District  Legal  Division. 

Regiriatory  History 

On  August  9, 1991.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Special  Local 
Regulation:  New  York  National 
Championship  Race,  New  York.  NY  in 
the  Federal  Register  (56  FR  37886).  The 
Coast  Guard  received  four  letters 
commenting  on  the  proposal.  A  public 
hearing  was  not  requested  and  none 
was  held. 

Background  and  Purpose 

On  March  1, 1991,  the  sponsor, 
Offshore  Professional  Tour,  submitted  a 
request  to  hold  an  offshore  powerboat 
race  on  the  Hudson  River,  alongside 
Manhattan.  This  event  will  include  up  to 
40  powerboats  competing  on  an  oval 
course  for  150  miles  at  speeds 
approaching  100  m.p.h.  An  additional 
200  spectator  craft  are  expected  to 
attend. 

Discussion  of  Comments  and  Changes 

1.  Circle  Line  Sightseeing  Yachts,  Inc. 
expressed  concern  that  all  scheduled 
passenger  runs  on  the  day  of  the  race 
would  be  eliminated  by  closure  of  the 


Lower  Hudson  river.  In  order  to 
accommodate  their  schedule,  closure 
time  has  been  set  back  to  12  p.m.  and 
the  Circle  Line  has  altered  the  routes  of 
scheduled  traffic  to  avoid  conflict 

2.  Operation  of  the  Port  Imperial 
Ferry,  running  between  Weehawken,  NJ 
and  Pier  78,  New  York  City,  wodd  also 
have  been  curtailed  by  the  waterway 
closure.  Accordingly,  the  race  course 
has  been  shortened  to  extend  northward 
only  as  far  as  Pier  76. 

3.  The  Towboat  and  Harbor  Carriers 
Conference  registered  general 
opposition  to  the  powerboat  race  taking 
place  in  the  Hudson  River,  citing  safety 
considerations,  and  was  opposed  in 
principle  to  any  waterway  being  closed 
to  commercial  traffic.  The  rain  date  for 
the  powerboat  race,  originally  requested 
for  a  week  day  has  been  cancelled  due 
to  the  volume  of  commercial  traffic 
during  the  week. 

4.  The  Lincoln  Harbor  Yacht  Qub 
raised  some  commercial  concerns  not 
directly  related  to  the  conduct  of  the 
event  or  safety  on  the  waterway. 

5.  Paragraphs  (b)3  and  (b)4  of  the 
proposed  regulations  in  the  NPRM  were 
deleted.  As  the  final  rule  allows  no 
traffic  to  enter  the  race  zone,  regulations 
regarding  conduct  of  such  traffic  was 
deemed  unnecessary. 

6.  Paragraphs  (b)7,  (b)8,  and  (b)9  of 
the  regulations  in  the  NPRM  have  been 
deleted.  These  paragraphs  delineated 
guidelines  for  sponsor  conduct  during 
the  race.  These  paragraphs  were  not 
regulatory  in  nature,  but  were  conditions 
imposed  on  permit  issuance.  Therefore, 
they  have  been  incorporated  into  the 
permit. 

Regulatory  Evaluation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  these 
regulations  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary. 

Small  Entities 

Due  to  the  limited  duration  of  the 
race,  the  extensive  advisories  that  have 
been  and  will  be  made  to  the  affected 
maritime  community,  and  the  fact  that 
the  event  is  taking  place  on  a  Sunday 
afternoon,  which  is  normally  a  very  light 
volume  day  for  commercial  marine 
traffic,  the  impact  of  this  regulation  is 
expected  to  be  minimal.  Therefore,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601)  that  this  final  rule  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  these 
regulations  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  has  been  placed  in  the 
rulemaking  docket  and  is  available  for 
public  inspection  and  copying. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section,  §  100.35-T1074 
is  added  to  read  as  follows: 

§  100.35-T1 074    New  York  Championship 
Race. 

(a)  Regulated  Area.  The  regulated 
area  includes  all  waters  of  the  Lower 
Hudson  River  south  of  a  line  drawn 
between  Pier  76  Manhattan  and  a  point 
on  the  New  Jersey  shore  at  40*45'52"  N 
latitude  74°01'01"  W  longitude,  and 
north  of  a  line  connecting  the  following 
points: 

Longitude 
74'(n09.0"  w 
74"01'18.0"  W 
74"0T36.(r  W 
74"(n'59.0"  W.  then  to 
shore  at 
40'42'20.5"  N  74*0206.0"  W 

(b)  Special  Local  Regulations.  (1) 
Conunander,  Coast  Guard  Group  New 
York  reserves  the  right  to  delay,  modify 
or  cancel  the  race  as  conditions  or 
circumstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 


LaUtude 
4O*4216.0"  N 
40°4155.(r  N 
40*41 '47.0"  N 
40*41 '55.0"  N 


Federal  Register  /  Vol.  56.  No.  195  /  Tuesday,  October  8.  1991  /  Rules  and  Regulations         50657 


during  the  effective  period  of  regulation 
unless  participating  in  the  event  or  as 
authorized  by  the  sponsor  or  Coast 
Guard  patrol  commander.  The  Coast 
Guard  patrol  commander  will  attempt  to 
minimize  any  delays  for  commercial 
vessels  transiting  the  area  and  will  be 
monitoring  channel  16  VHF. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coasf 
Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  apphcable  laws. 

(c)  Effective  Period.  These  regulations 
are  effective  from  12  p.m.  through  4  p.m. 
on  October  8, 1991. 

Dated:  September  27. 1991. 
K.W.  Thompson. 

Captain.  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District 
(FR  Doc.  91-24191  Filed  10-7-91:  8:45  am) 

BILUNQ  COOC  4*10-14-H 


LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  201 

(Docket  No.  RM  91-11] 

General  Provisions— Registry  of 
Documents  Pertaining  to  Computer 
Shareware  and  the  Donation  of  Public 
Domain  Software 

aqency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Interim  regulations. 

summary:  The  Copyright  OfHce  of  the 
Library  of  Congress  is  issuing  an  interim 
regulation  establishing  a  registry  for 
documents  pertaining  to  computer 
shareware  and  procedures  for  donating 
copies  of  public  domain  software.  The 
Judicial  Improvements  Act  of  1990, 
Public  Law  101-650, 104  Stat  5089  (1990) 
authorized  the  creation  of  these  new 
systems  of  public  records.  The  interim 
regulation  governs  the  procedures  for 
recording  computer  shareware 
documents  and  informs  the  public  about 
donation  of  public  domain  software. 
DATES:  Interim  rule  effective  October  8, 
1991.  Comments  must  be  received  on  or 
before  December  9. 1991. 
ADDRESSES:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail,  to:  Office  of  the  General 
Counsel,  U.S.  Copyright  O^ice,  Library 


of  Congress.  Department  17, 
Washington.  DC  20540. 

If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel.  Copyright  Office.  ]ames 
Madison  Memorial  Building,  room  407, 
First  and  Independence  Ave.,  SE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Schrader,  General  Counsel,  U.S. 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559  (202)  707-8380. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

On  December  1, 1990,  the  President 
signed  into  law  the  Judicial 
Improvements  Act  of  1990,  Public  Law 
101-650, 104  Stat.  5089  (1990)  containing 
several  provisions  affecting  the 
copyright  law.  Section  805  of  that  Act 
authorized  the  creation  of  a  registry  of 
documents  "designated  as  pertaining  to 
computer  shareware."  In  addition,  the 
act  authorized  the  establishment  of  a 
voluntary  system  of  deposit  of  public 
domain  computer  software  for  the 
benefit  of  the  Machine-Readable 
Collections  Reading  Room  of  the  Library 
of  Congress.  Section  805  of  the  Judicial 
Improvements  Act  was  not  codified  in 
the  copyright  law,  and  therefore  the 
provisions  creating  these  new  systems 
of  records  will  not  be  codified  in  title  17. 

The  provision  authorizing  creating  of 
the  shareware  registry  accompanies 
several  significant  copyright 
amendments  affecting  computer 
software.  Most  important  among  these 
changes  was  the  creation  of  a  rental 
right  for  computer  programs. 

In  considering  these  substantive 
changes  in  the  copyright  law  with 
respect  to  computer  programs,  a  concern 
was  raised  that  changes  in  the  law 
might  have  an  unintended  adverse 
impact  on  the  shareware  industry. 
Creation  of  the  Computer  Shareware 
Registry  addresses  this  concern. 

Shareware  is  a  descriptive  term 
applying  to  a  unique  way  of  marketing 
copyrighted  computer  programs.  Under 
a  shareware  system  of  marketing,  the 
copyright  ov«ier  of  the  computer 
program  permits  wide  distribution  of 
disks  embodying  the  program  in  order  to 
allow  potential  users  the  opportunity  for 
testing  and  review.  The  licensing  terms 
extended  to  distributors  of  the  disks 
vary.  If  a  person  who  has  received  a 
disk  embodying  the  program  decides  to 
use  the  software,  then  that  person  is 
required  to  register  the  use  with  the 
author  and  pay  a  registration  fee. 
Authors  obtain  their  income  through 
these  registration  fees,  and,  in  general, 
the  registration  fees  are  lower  than  the 


purchase  price  for  a  similar  program 
through  commercial  channels. 

The  shareware  system  of  marketing 
software  is  an  increasingly  popular  way 
for  authors  of  computer  software  to 
enter  the  software  market.  The 
Computer  Shareware  Registry  is 
intended  as  a  means  for  notifying  the 
public  of  the  licensing  terms  applicable 
to  individual  programs  marketed  on  a 
shareware  basis. 

2.  Nature  of  the  Computer  Shareware 
Registry 

With  certain  minor  modifications,  the 
Computer  Shareware  Registry  is 
patterned  after  the  Copyright  Act's 
section  205  recordation  system,  title  17 
U.S.C.  Only  documents  clearly 
designated  as  "Documents  Pertaining  to 
Computer  Shareware"  will  be  recorded 
in  the  Computer  Shareware  Registry. 
Documents  not  so  designated  will  be 
treated  as  section  205  recordations,  even 
if  they  involve  computer  programs 
marketed  on  a  shareware  basis.  The 
legal  effect  of  recording  a  document  in 
the  Computer  Shareware  Registry  is  at 
the  discretion  of  the  courts. 

The  Copyright  Office  intends  to 
process  Computer  Shareware  Registry 
documents  in  a  system  separate  from 
ordinary  section  205  copyright 
documents.  The  catalog  records  of 
shareware  documents  will  not  be  found 
by  searching  the  Copyright  Office 
History  Documents  (COHD)  files. 

The  creation  of  the  Computer 
Shareware  Registry  does  not  change 
fundamental  copyright  principles 
applying  to  copyrighted  computer 
programs  generally.  The  Copyright 
Office  strongly  urges  shareware  authors 
to  register  their  copyright  claims  in  their 
programs  through  the  usual  procedures. 
Only  through  prompt  registration  can 
authors  be  assured  of  statutory  damages 
and  attorney's  fees  under  section  412  of 
title  17.  Participation  in  the  Computer 
Shareware  Registry  is  not  a  substitute 
for  registration  of  the  claim  to  copyright. 

Additionally,  documents  transferring 
ownership  of  the  rights  under  copyright 
of  programs  marketed  on  a  shareware 
basis  should  be  recorded  under  section 
205  rather  than  solely  in  the  Computer 
Shareware  Registry.  For  example,  if  a 
commercial  publisher  purchases  the 
rights  under  copyright  to  shareware 
program  from  the  author,  the  document 
transferring  ownership  of  rights  should 
be  recorded  under  the  section  205 
recordation  system.  In  addition,  security 
interests,  wills,  and  bequests  regarding 
programs  marketed  as  shareware  should 
be  recorded  under  section  205.  Timely 
recordation  pursuant  to  17  U.S.C.  205  is 
necessary  to  be  assured  of  constructive 
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notice  effect  against  a  subsequent  bona 
fide  purchaser  of  tbe  same  rights. 

An  author  or  copyright  owner  of 
computer  shareware  may,  of  course, 
record  both  under  17  U.S.C.  205  and  in 
the  Computer  Shareware  Registry  by 
fulfilhng  the  different  requirements  of 
each  recordation  system  and  by  paying 
the  recording  fees  of  each. 

In  order  to  simplify  procedures  for  the 
public  and  the  Copyright  Office,  the 
Office  is  specifying  in  the  regulation  that 
photocopies  of  documents  or  other 
facsimile  reproductions  should  be 
submitted  rather  than  original 
documents.  Photocopies  or  facsimile 
reproductions  will  not  be  returned.  If  an 
original  document  is  submitted  by 
mistake,  it  will  not  be  returned  unless 
specifically  requested  by  the  sender. 

The  Office  also  encourages  the 
submission  of  a  machine-readable  copy 
of  the  document  in  ASCII  text  format  on 
an  IBM-PC  compatible  disk,  in  addition 
to  the  photocopy  or  facsimile 
reproduction. 

3.  Donation  of  Public  Domain  Software 

Copyright  is  claimed  in  most  computer 
shareware  programs,  and  they  are 
subject  to  mandatory  deposit  under 
section  407  of  title  17,  U.S.C.  if  the 
program  is  published  in  the  United 
States.  The  law  passed  by  Congress  as 
Public  Law  101-650  contains  another 
provision  which  has  the  purpose  of 
encouraging  donations  of  public  domain 
software  as  a  gift  to  the  collections  of 
the  Machine-Readable  Collections 
Reading  Room  of  the  Library  of 
Congress.  Persons  who  believe  that 
selection  of  certain  public  domain 
software  by  the  Library  of  Congress 
would  serve  important  national 
preservation  purposes  are  encouraged  to 
donate  software.  Whether  or  not  the 
software  is  added  to  the  collections  is 
determined  solely  by  the  Library  of 
Congress.  In  order  to  assist  the  staff  of 
the  Library  in  evaluating  the 
appropriateness  of  the  deposit  for 
accession  to  the  collections,  we  request 
that  as  much  information  as  possible 
about  the  software  be  included,  in  tbe 
submission.  The  regulations  specify  the 
conditions  for  acceptance  of  a  donation. 

4.  Regulatory  FlexibiHty  Act 

With  respect  to  the  Regulatory 
Flexibility  Act  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress,  and  is  a  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyri^t 
Office  is  an  "agency"  within  the 


meaning  ot  the  Administrative 
Procedure  Act  of  Fune  11. 1948,  as 
amended  (Title  5,  chapter  5  of  the  U.S. 
Code,  subchapter  II  and  chapter  7].  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  ejects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act.' 

Alternatively,  if  it  is  later  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  "agency" 
subject  to  the  Regulatory  Flexibility  Act, 
the  Register  of  Copyrights  has 
determined  and  hereby  certifies  that  this 
regulation  will  have  no  significant 
impact  on  small  businesses. 

List  of  Subjects  in  37  CFR  Part  201 

Computer  shareware  registry; 
Computer  programs  copyright. 

Interim  Reguladona 

In  consideration  of  the  foregoing,  the 
Copyright  Office  amends  part  201  of  37 
CFR,  chapter  II  in  the  manner  set  forth 
below. 

PART  201— {AMENDED] 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  Section  702, 90  Stat  2541: 17 
U.S.C.  702;  §  201.26  is  also  issued  under 
Public  Law  101-650, 104  SUt  5089,  5136-37. 

2.  A  new  $  201.26  is  added  as  follows: 

§  201.26    Recordation  of  Documents 
Pertaining  to  Computer  Shareware  and 
Donation  of  PubHc  Domain  Computer 
Software. 

(a)  General.  This  section  prescribes 
the  procedures  for  submission  of  legal 
documents  pertaining  to  computer 
shareware  and  the  deposit  of  public 
domain  computer  software  under 
section  805  of  Public  Law  101-650, 104 
Stat.  5089  (1990).  Documents  recorded  in 
the  Copyright  Office  under  this 
regulation  will  be  included  in  the 
Computer  Shareware  Registry. 
Recordation  in  this  Registry  will 
establish  a  public  record  of  licenses  or 
other  legal  documents  governing  the 
relationship  between  copyright  owners 
of  computer  shareware  and  persons 


'  Th«  Copyright  Office  was  not  nifaiect  to  Iha 
Admioiatrativc  Procedurt  Act  before  1970,  and  It  it 
now  subject  to  it  only  in  areai  specified  by  section 
7(n(d)  of  the  Copyright  Act  (i.e.  "all  actions  taken 
by  the  Register  of  Copyrights  under  thia  title  [\7\." 
except  with  respect  to  the  making  of  copies  of 
copyright  deposiuj.  (17  U.S.C  706(b)).  The 
Copyright  Act  does  not  make  the  Office  an 
"agency"  as  defined  in  the  Administrative 
Procedure  Act  For  exampk.  personaal  actioiu 
taken  by  the  Office  are  not  subject  to  APA-FOiA 
requireoieots. 


associated  witk  the  dissemination  or 
other  use  of  computer  shareware. 
Documents  transferring  the  ownership 
of  some  or  all  rights  under  the  copyiight 
law  of  computer  software  marketed  as 
shareware  and  security  interests  in  such 
software  should  be  recorded  imder 
section  205  of  title  17,  us  implemented 
by  §  201.4  of  these  regulations. 

(b)  Definitions.  (1)  The  term  computer 
shareware  is  accorded  its  customary 
meaning  within  the  software  industry.  In 
general  shareware  is  copyrighted 
software  which  is  distributed  with 
relatively  few  restrictions  for  the 
purpose  of  testing  and  review,  subject  to 
the  condition  that  payment  to  the 
copyright  owner  is  required  after  a 
person  who  has  secured  a  copy  decides 
to  use  the  software. 

(2)  A  document  designated  as 
pertaining  to  computer  shareware 
means  hcenses  or  other  legal  documents 
governing  the  relationship  between 
copyright  owners  of  computer 
shareware  and  persons  associated  with 
the  dissemination  or  other  use  of 
computer  shareware. 

(3)  Public  domain  computer  software 
means  software  which  has  been  publicly 
distributed  with  an  explicit  disclaimer  of 
copyright  protection  by  the  copyright 
owner. 

(c)  Forms.  The  Copyright  Office  does 
not  provide  forms  for  the  use  of  persons 
recording  documents  designated  as 
pertaining  to  computer  shareware  or  for 
the  deposit  of  public  domain  computer 
software. 

(d)  Recordable  Documents.  (1)  Any 
document  clearly  designated  as  a 
"Document  Pfertaining  to  Computer 
Shareware"  and  which  governs  the  legal 
relationship  between  owners  of 
computer  shareware  and  persons 
associated  with  the  dissemination  or 
other  use  of  computer  shareware  may  be 
recorded  in  the  Computer  Shareware 
Registry. 

(2)  Submitted  documents  must  be  a 
legible  photocopy  or  other  legible 
facsimile  reproduction  of  a  document 
containing  the  signature  of  the  copyright 
owner  of  the  computer  shareware. 
Original  documents  should  not  be 
submitted. 

(3)  The  photocopies  or  facsimile 
reproductions  will  not  be  returned  If  an 
original  document  is  submitted  by 
mistake,  it  will  not  be  returned  unless 
specifically  requested  by  the  sender. 

(4}  The  Copyright  Office  encourages 
the  submission  of  a  machine-readable 
copy  of  the  document  in  the  form  of  an 
IBM-PC  compatible  disk,  in  addition  to 
the  photocopy  or  facsimile  reproductioiL 
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(e)  Fee.  For  a  document  covering  no 
more  than  one  title,  the  basic  recording 
fee  is  $20.  An  additional  charge  of  $10.00 
is  made  for  each  group  of  not  more  than 
10  titles.  For  these  purposes  the  term 
"title"  refers  to  each  computer 
shareware  program  covered  by  the 
document. 

(f)  Date  of  recordation.  The  date  of 
recordation  is  the  date  when  all  of  the 
elements  required  for  recordation, 
including  the  prescribed  fee  have  been 
received  in  the  Copyright  Office.  After 
recordation  of  the  statement  the  sender 
will  receive  a  certificate  of  record  from 
the  Copyright  Office.  The  submission 
will  be  retained  and  filed  by  the 
Copyright  Office,  and  may  be  destroyed 
at  a  later  date  after  preparing  suitable 
copies,  in  accordance  with  usual 
procedures. 

(g)  Donatin  of  public  domain 
computer  software.  (1)  Any  person  may 
donate  a  copy  of  public  domain 
computer  software  for  the  benefit  of  the 
Machine-Readable  Collections  Reading 
Room  of  the  Library  of  Congress. 
Decision  as  to  whether  any  public 
domain  computer  software  is  suitable 
for  accession  to  the  collections  rests 
solely  with  the  Library  of  Congress. 
Materials  not  selected  will  be  disposed 
of  in  accordance  with  usual  procedures, 
including  transfer  to  other  libraries,  sale, 
or  destruction.  Donation  of  public 
domain  software  may  be  made 
regardless  of  whether  a  document  has 
been  recorded  pertaining  to  the 
software. 

(2)  In  order  to  donate  public  domain 
software,  the  following  conditions  must 
be  met: 

(i)  The  copy  of  the  public  domain 
software  must  contain  an  explicit 
disclaimer  of  copyright  protection  from 
the  copyright  owner. 

lii)  The  submission  should  contain 
documentation  regarding  the  software.  If 
the  documentation  is  in  machine- 
readable  form,  a  print-out  of  the 
documentation  should  be  included  in  the 
donation. 

(iii]  If  the  public  domain  software  is 
marketed  in  a  box  or  other  packaging, 
the  entire  work  as  distributed,  including 
the  packaging,  should  be  deposited. 

(iv)  If  the  public  domain  software  is 
copy  protected,  two  copies  of  the 
software  must  be  submitted. 

(3)  Donations  of  public  domain 
software  wjth  an  accompanying  letter  of 
explanation  must  be  sent  to  the 
following  address:  Gift  Section, 
Exchange  &  Gift  Division,  Library  of 
Congress,  Washington.  DC  20540. 


Dated:  September  23. 19S1. 
Ralph  Oman. 

Register  of  Copyrighta. 

Approved 
|ame«  H.  BttHngloo. 
TTte  Lil>rarian  of  Congress. 
[FR  Doc.  91-23964  Filed  10-7-^:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MA-13-1-5297;  A-1-FRL-4011-«] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Amendment  to  tt>e 
RACT  Determination  for  Ervtng  Paper 
Milts 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  A  final  rulemaking  was 
published  approving  a  reasonably 
available  control  technology  (RACT) 
determination  for  Erving  Paper  Mills 
(Erving)  of  Erving.  Massachusetts  on 
March  20. 1991  (56  FR  11675).  Shortly 
thereafter.  Erving  brought  forward 
concerns  it  had  about  ambiguities  in 
certain  provisions  of  the  plan  approval 
defming  RACT.  On  April  22. 1991. 
Massachusetts  submitted  a  clarifying 
amendment  to  the  plan  approval  for 
Erving  as  a  SIP  revision.  The  intended 
effect  of  this  action  is  to  amend  a 
source-specific  RACT  determination 
made  by  Massachusetts  in  accordance 
with  commitments  specified  in  its  Ozone 
Attainment  Plan  approved  by  EPA  on 
November  9, 1983  (48  FR  51480).  This 
action  is  being  taken  in  accordance  with 
section  110  and  part  D  of  the  Clean  Air 
Act. 

EFFECTIVE  DATE:  This  action  will 
become  effective  December  9. 1991. 
unless  notice  is  received  within  30  days 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed 
to  Linda  M.  Murphy,  Director.  Air. 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  L  JFK  Federal  Building, 
Boston.  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  I,  One  Congress  Street,  10th 


floor,  Boston.  MA;  Public  Information 
Reference  Unit.  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  2046a  and  the  Division 
of  Air  Quality  Control  Department  of 
Environmental  Protection.  One  Winter 
Street  8th  Floor.  Boston.  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  judge.  (617)  565-3248;  FTS 
835-3248. 

SUPPLEMENTARY  INFORMATION:  On 
October  25, 1990,  the  Massachusetts 
Department  of  Environmental  Protection 
(DEP)  submitted  a  final  plan  approval 
issued  to  Erving  Paper  Mills  as  a  formal 
state  implementation  plan  (SIP)  revision. 
The  plan  approval  established  and 
required  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compound  (VOC)  emissions 
from  Erving  Paper  Mills  in  Erving, 
Massachusetts.  That  SIP  revision 
consisted  of  a  plan  approval  effective 
October  16, 19ga 

A  final  rulemaking  was  published 
approving  RACT  for  Erving  Paper  Mills 
(Erving)  on  March  20, 1991  (56  FR  11675). 
Shortly  thereafter,  Erving  brought 
forward  concerns  it  had  about  the  way 
certain  provisions  of  the  plan  approval 
defining  RACT  were  written.  Erving  did 
not  submit  adverse  comments  on  the 
rulemaking  action.  This  action 
addresses  those  concerns. 

Erving  Paper  Mills  manufactures 
paper  (tissues  and  napkins)  from  100 
percent  recycled  paper  stock.  Erving 
uses  VOC  for  the  removal  of  wafer 
insoluble  glues  and  impurities  from  the 
felts  and  screens  of  its  paper  making 
machines.  The  glues  and  impurities 
which  are  not  removed  by  mechanical 
filters  sometimes  end  up  on  the  felts  or 
screen  of  a  paper  making  machine.  The 
presence  of  these  impurities  on  the  felts 
or  screens  displaces  the  paper  fibers 
which  would  have  otherwise  been 
extruded  and  causes  holes  in  the 
finished  paper.  If  this  occurs,  the  paper 
produced  is  of  an  unacceptable  quality 
and  the  felts  and/or  screens  must  be 
cleaned  using  a  VOC. 

On  April  22, 1991,  the  Massachusetts 
DEP  submitted  an  amendment  to  the 
October  16, 1990  plan  approval  for 
Erving.  This  amendment,  dated  and 
effective  April  16, 1991,  revised  two 
conditions  of  the  original  plan  approval 
and  added  an  additional  condition,  in 
summary,  the  revised  plan  approval 
now  clarifies  that  the  use  of  stock 
cleaning  devices  is  required  only  on 
those  lines  which  use  contaminate^ 
paper  stock.  Erving  was  concerned  that 
the  plan  approval  could  be 
misinterpreted  to  require  all  production 
to  stop  if  the  stock  cleaning  devices 
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failed.  This  was  never  the  intention  of 
the  Massachusetts  DEP.  The  stock 
cleaning  devices  serve  no  purpose  when 
clean  paper  stock  is  used.  Furthermore, 
since  it  is  unnecessary  to  clean  the  felts 
and  screens  with  VOC  when  clean 
paper  stock  is  used,  limitations  of  any 
kind  for  VOC  control  are  unnecessary. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  noncontroversial 
and  anticipates  no  adverse  comments. 
The  revision  will  not  lead  to  greater 
VOC  emissions,  and  is  consistent  with 
the  requirements  of  the  1990  Clean  Air 
Act  Amendments.  This  action  will  be 
effective  60  days  from  the  date  of  this 
Federal  Register  notice  unless,  within  30 
days  of  its  publication,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted.  If  such 
notice  is  received,  this  action  will  be 
withdrawn  before  the  effective  date  by 
simultaneously  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  December  9. 1991. 

Final  Action 

EPA  is  approving  this  amendment  to 
the  plan  approval  submitted  as  a  SIP 
revision  request  for  Erving  Paper  Mills. 
The  amendment  to  the  plan  approval, 
dated  and  effective  April  16, 1991, 
clarifies  the  requirements  of  RACT  for 
Erving  Paper  Mills,  a  manufacturer  of 
recycled  paper  in  Erving, 
Massachusetts. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 


This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  9, 1991. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusetts  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 


Dated:  September  12, 1991. 
Julie  Belaga, 
Regional  Administrator,  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-764Z 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(91)  to  read  as 
follows: 

§  52.1 120    Identification  of  plan. 

♦        *        •        *        • 

(c)  *  *  * 

(91)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  April  22, 
1991  which  clarify  the  requirements  of 
RACT  to  control  volatile  organic 
compound  emissions  from  Erving  Paper 
Mills  in  Erving,  Massachusetts. 

(i)  Incorporation  by  reference.  (A) 
Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  April  22, 1991  submitting  a 
revision  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  A  conditional  final  plan  approval 
amendment  issued  by  the 
Massachusetts  Department  of 
Environmental  Protection  to  Erving 
Paper  Mills  dated  and  effective  April  16. 
1991.  This  amended  conditional  plan 
approval  amends  the  October  16, 1990 
conditional  plan  approval  incorporated 
at  paragraph  (c)(90)  of  this  section. 

3.  Table  52.1167  is  amended  by  adding 
the  following  entry  to  the  end  of  the 
state  citation  for  "310  CMR  7.18(17)"  to 
read  as  follows: 

§  52. 1 1 67    EPA-approved  Massachusetts 
State  regulations. 


Table  52.1167.— EPA-Approved  Rules  and  Regulations 


State  citation 


Title/subject 


Date 
submitted 
by  State 


Date  approved  by 
EPA 


Federal  Register 
citation 


52.1120(c) 


Cofnments/unapproved 
sections 


310  CMR  7.18<17) RACT. 


4/22/90    Octobers,  1991 IfH crtaiion  from 

published  date]. 


91     RACT  amendment  (or 
Erving. 


UMI 
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tra  Doc.  91-24070  Filed  10-07-fll:  8:45  am) 
WLUNQ  CODE  »5<0-iO-li 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6886 

(WY-93(M214-1Q;  WYW  11S104] 

WittKlrawal  of  National  Forest  System 
Land  for  Snowy  Range  Recreation 
Area;WY 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

summary:  This  order  withdraws 
21,636.29  acres  of  National  Forest 
System  land  in  the  Medicine  Bow 
National  Forest  from  location  and  entry 
under  the  United  States  mining  laws  for 
a  period  of  20  years  for  the  Forest 
service  to  protect  the  unique 
topographic  characteristics  and 
recreational  values  of  the  Snowy  Range 
Area.  The  land  has  been  and  will 
remain  open  to  such  forms  of  disposition 
as  may  by  law  be  made  of  National 
Forest  System  land  and  to  mineral 
leasing. 

EFFECTIVE  DATE;  October  a  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Gertsch.  BLM,  Wyoming  State 
Office.  P.O.  Box  1828,  Cheyenne. 
Wyoming  82003,  307-775-6115. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2),  but 
not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  unique 
topographic  characteristics  and 
recreational  values  of  the  Snowy  Range 
Area: 

Sixth  Principal  Meridian 

Medicine  Bow  National  Forest 

T.  IB  N.,  R.  79  W.. 
Sec.  2.  lots  2  to  7,  inclusive,  and  lots  10  to 

15,  inclusive,  NMiSWV*,  SWy4SWy4,  and 

NWV4SE'A: 
Sees.  3  to  9,  inclusive; 
Sec.  10.  NWVi.  and  WViSWV*: 
Sec  11.  N  M!NWV<iNWy«: 
Sec.  15,  NW%NWy4: 
Sec.  16.N>/&: 
Sec.  17,  NV4NEV4.  NV4NEy4NWy4. 

SWy4NEV4NWy4,  WMiNWy4,  and 

Nwy4Swy4; 


Sec  19.  lots  1  and  2,  N^^NVi  and  SViSVi  of 

lot  3.  NWMiNEy.,  and  NEWiNWMi. 
T.  16  N.,  R.  «0  W., 
Sec.  1,  lots  1  and  2,  lots  7  to  10,  induRve. 

lots  14  to  16,  inclusive,  NEy4SWV4. 

S>/bSWVi,  and  SEV^: 
Sec  11.  EMiSEy*; 
Sec  12; 
Sec  13; 
Sec  14,  EViNEy4.  SWV4NE^,  SEy4SWy4, 

and  SEW; 
Sec  23.  EV4,  EViNW%,  SWy4NWy4.  and 

NEWiSWy4: 
Sec  24,  NV4.  SWV^  NE%NEyiNEy4SEV«. 

WViE^^NEV4SEV4,  WVkNEy4SEy4, 
SEy4SEV4NE!ASEV4.  WV4SEy«,  NV4SEy4 

SEy4,andSEy4SEy4SEV^: 
Sec  25,  NWy4NEyi,  NWy4,  and 

NWWSWyi: 
Sec28,NEVi,NEy»SEy4. 
T.  17  N.,  R.  79  W„ 
Sec  8,  SEy4SWy4,  and  SEy4: 

Sec.  15,  wytNwy4.  SEy4Nwy4.  swy*. 

WMtSEy4,  andSEy4SEy4: 
Sec  16; 
Sec.  17.  lot  1,  WViNEyi,  SEy4NEV4. 

EViNWy4,  SWy4NWy4.  and  S>A; 
Sec.  1&  EV2SEy4: 
Sec  19,  EyzNEy*.  and  NEV4SEy4: 
Sees.  20,  21,  and  22: 
Sec  23,  SEy4NEV4,  WMiEVi,  VJVi.  and 

EViSEy4; 
Sec.  24,  SWy4NWy4.  and  NWy4SWy4: 
Sec  28,  VVV^EVi,  and  WVi; 
Sees.  27,  28,  and  29; 
Sec  31,  lot  4,  SEy4NEy4.  EV4SWy4,  and 

SEy4: 
Sec.  32,  lots  1  and  2,  NV4NEy4,  SWy4NEy4. 

S%NWy4,  SWy4,  WViSEy4,  and 

SEV4SEy4; 
Sees.  33,  34,  and  35; 
Sec  36,  NWy4,  and  WV<!SWy4. 
The  area  described  contains  21336.29  acres 
in  Albany  and  Carbon  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  the 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f]  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  September  26. 1991. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 

(FR  Doc  91^4147  Filed  10-7-01:  8:45  am) 

MLUNQ  COOe  4^10-2^4l 


43  CFR  Public  Land  Order  6888 
(AK-932-4214-10;  AA-30601 

Withdrawal  of  National  Forest  System 
Land  for  the  Juneau  Falls  Recreation 
Area;  Alaska  • 

AQENCV:  Bureau  of  Land  Management. 
Interior, 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
approximately  320  acres  of  National 
Forest  System  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Forest  Service  to  protect  the  )uneau 
Falls  Recreation  Area.  The  land  has 
been  and  remains  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  October  8. 1991. 

POR  FURTHER  INFORMATION  CONTACT. 

Sandra  C.  Thomas,  BLM  Alaska  State 
Office.  222  W.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599.  907-271- 
5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976;  43  U.S.C.  1714 
(1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
settlement,  sale,  location,  or  entry  under 
the  public  land  laws,  including  the 
United  States  mining  laws  (30  U.S.C.  ch. 
2)  (1988).  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
recreational  values  of  the  Juneau  Falls 
Recreation  Area: 

Seward  MericBan 

Chugach  National  Forest 

T.  5  N.,  R.  4  W,  unsurveyed. 
Sec.  13,  SEV4SWy4,  SWy4SEyi; 
Sec  24,  WViNEy4,  EMiNWy4,  NEV<iSWy4. 

Nwy4SEy4. 

The  area  described  contains  approximately 
320  acres. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  apphcability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 
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Dated;  October  1. 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc.  91-24168  Filed  10-7-91;  8:45  amj 

BUXINO  CODE  4310-JA-ll 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  504 

(Docket  No.  91-28] 

Procedures  for  Environmental  Policy 
Analysis 

agency:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

summary:  The  Federal  Maritime 
Commission  amends  its  Procedures  for 
Environmental  Policy  Analysis,  which 
set  forth  requirements  for  environmental 
analysis  of  Commission  actions  under 
the  National  Environmental  Policy  Act 
of  1969.  Specifically,  the  amendment 
categorically  excludes  from  the 
requirement  for  an  environmental 
analysis  actions  concerning  receipt  of 
surety  bonds  submitted  by  non-vessel- 
operating  common  carriers 
CNVOCCs"). 

EFFECTIVE  DATE:  November  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary.Federal 
Maritime  Commission  1100  L  Street. 
NW.,  Washington.  DC  20573-<XX)l  (202) 
523-5725. 

SUPPLEMENTARY  INFORMATION:  The 
Commission's  Procedures  for 
Environmental  Policy  Analysis  (46  CFR 
part  504)  specify  the  types  of 
environmental  analyses  required  for 
Commission  actions  under  the  National 
Environmental  Policy  Act  of  1969. 
Actions  having  a  potential  for 
environmental  impact  as  defined  in 
§  504.2(c)  are  subjected  to 
environmental  assessments  that  result 
in  either  findings  of  no  significant 
impact  (§  504.6)  or  environmental 
impact  statements  (§  504.7).  Actions 
with  little  or  no  potential  for 
environmental  impact  are  categorically 
excluded  from  the  requirements  for 
environmental  assessment  (§  504.4). 
Section  504.4  lists  routine  types  of 
Commission  actions  that  are  excluded 
from  the  requirements  for  analysis.  The 
activities  covered  by  categorical 
exclusion  do  not  individually  or 
collectively  have  significant  effects  upon 
the  quality  of  the  human  environment, 
because  they  are  purely  ministerial,  or 
because  they  do  not  significantly 
increase  or  decrease  air.  water  or  noise 
pollution  or  use  of  fossil  fuels, 
recyclables  or  energy. 


On  January  15. 1991.  (56  FR  1493)  the 
Commission  published  an  Interim  Rule 
to  implement  the  NVOCC  Amendments 
of  1990.  section  710  of  Public  Law  101- 
595.  This  Rule  contains,  among  other 
things,  provisions  for  the  filing  of 
NVOCC  surety  bonds  and  designations 
of  resident  agents  for  service  of  process 
(for  foreign-domiciled  NVOCCs)  in  an 
NVOCC's  tariff.  These  actions  appear  to 
have  no  potential  for  environmental 
impact.  Accordingly,  on  June  19. 1991. 
the  Commission  published  a  proposed 
rulemaking  in  the  Federal  Register  (56 
FR  28128]  to  add  such  matters  to  the  list 
of  actions  excluded  from  environmental 
analysis  under  §  504.4. 

No  comments  were  submitted  about 
the  proposed  rule.  The  Commission 
therefore  has  determined  to  adopt  the 
proposed  rule  as  final,  with  one  change. 
We  have  deleted  the  specific  reference 
to  designations  of  resident  agents 
because  such  actions  are  already 
included  in  subparagraph  (5)  of 
§  504.4(a). 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291  dated 
February  17. 1991.  it  has  nonetheless 
reviewed  the  rule  in  terms  of  this  Order 
and  has  determined  that  this  final  rule  is 
not  a  "major  rule"  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  or  small 
governmental  organizations. 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501-3520.  does  not  apply  to  this 
Rulemaking  because  the  amendment  to 
part  504  of  title  46,  Code  of  Federal 
Regulations,  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  or  change  the  collection  of 
information  from  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget. 

Lists  of  Subjects  in  46  CFR  Part  504 

Environmental  impact  statements. 


Therefore,  pursuant  to  5  U.S.C.  553,  42 
U.S.C.  4332(2)(b),  section  710  of  Public 
Law  101-595  and  46  U.S.C.  app.  1716,  the 
Federal  Maritime  Commission  amends 
part  504,  title  46.  Code  of  Federal 
Regulations,  as  follows: 

1.  The  authority  citation  for  Part  504 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  553;  Sec.  21  and  43 
of  the  Shipping  Act.  1916  (46  U.S.C.  app.  820 
and  841a);  sees.  13  and  17  of  the  Shipping  Act 
of  1984  (46  U.S.C.  app.  1712  and  1716);  sec. 
102  of  the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4332(2)(b))  and  sec.  382(b) 
of  the  Energy  Policy  and  Conservation  Act  of 
1975  (42  U.S.C.  6362). 

2.  Section  504.4  is  amended  by  adding 
a  new  paragraph  (3),  reading  as  follows: 

§  504.4    Categorical  exclusions. 

(a)  *  •  * 

(3)  Receipt  of  surety  bonds  submitted 
by  non-vessel-operating  common 
carriers. 

*        *        *        «        * 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 
|FR  Doc.  91-24117  Filed  10-7-91;  8:45  am| 

BILUNG  CODE  «730-ai-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  74,  78 

[MM  Docket  No.  90-500,  FCC  91-293] 

Broadcast  Auxiliary  and  Cable  TV 
Relay  Services;  Definition  of 
Congested  Area 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  terminates 
this  proceeding  with  minor  clarifying 
amendments  to  47  CFR  74.641  and 
78.105.  These  amendments  are  made  in 
response  to  a  Petition  for  Rulemaking 
filed  by  the  Society  of  Broadcast 
Engineers  (SBE),  asking  that  the 
Commission  require  broadcast  auxiliary 
and  cable  relay  microwave  stations 
located  within  Metropolitan  Statistical 
Areas  (MSAs)  to  employ  Category  A 
antenna  systems.  Category  A  antennas 
are  more  effective  than  either  Category 
B  antennas  or  those  microwave 
antennas  in  common  use  during  earlier 
years,  at  reducing  interference.  The 
comments  received  in  response  to  the 
Notice  of  Proposed  Rule  Making  (55  FR 
48260,  November  20, 1990)  indicate  that 
the  Commission's  current  rules  and 
procedures,  with  minor  changes,  will 
adequately  resolve  potential  problems 
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in  congested  areas,  and  avoid  unduly 
taxing  operator  and  Commission 
resources.  Finally,  the  Commission 
amends  47  CFR  74.641  and  78.105  to 
extend  the  October  1, 1991.  deadline  for 
licensees  who  do  not  comply  with  these 
Rule  Sections  to  install  an  antenna  that 
complies  with  the  rules,  to  April  1. 1992. 
This  action  is  taken  in  recognition  that 
some  licensees  have  delayed  purchasing 
a  Category  A  or  Category  B  antenna 
pending  resolution  of  this  rulemaking 
proceeding. 

EFFECTIVE  DATE:  November  19. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Hank  VanOeursen,  Mass  Media  Bureau, 
Policy  and  Rules  Division.  (202)  632- 
9660. 

SUPPUEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  90-500, 
adopted  September  23, 1991.  and 
released  September  23, 1991. 

The  complete  text  of  this  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW.,  Washington,  DC, 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  at  (202)  452- 
1422, 1919  M  Street,  NW..  room  246. 
Washington.  DC  20554. 

Synopsis  of  Report  and  Order 

1.  This  Report  and  Order  responds  to 
the  Petition  for  Rulemaking  filed  by  SBE 
on  February  27. 1990,  which  asked  that 
the  Commission  require  broadcast 
auxiliary  and  cable  relay  microwave 
stations  located  within  MSAs  to  employ 
high-performance  Category  A  antenna 
systems.  The  Commission's  Rules,  as  of 
October  1, 1991,  require  the  use  of  either 
a  Category  B  or  a  Category  A 
microwave  antenna.  A  Category  B 
antenna  represents  an  improvement  in 
technical  specifications  over  microwave 
antennas  of  earlier  years  and  is 
intended  for  general  use  in  the 
broadcast  auxiliary  and  cable  relay 
services.  A  Category  A  antenna  delivers 
better  performance  than  a  Category  B 
antenna  (principally  in  the  form  of 
narrower  beamwidth)  and  is  useful  in 
congested  areas  when  use  of  a  Category 
B  antenna  might  preclude  the 
authorization  of  new  service.  SBE's 
petition  sought  to  more  clearly  define 
what  comprises  a  "congested  area." 

2.  The  record  in  this  proceeding 
indicates  that  interference  and 
preclusion  problems  in  the  referenced 
services  have  only  infrequently  required 
Commission  intervention,  and  have 
been  satisfactorily  resolved  on  a  local, 
case-by-case  basis.  Further,  the 
Commission  finds  that  a  "Four-Level 


Safety  Net"  exemption  procedure  that 
SBE  proposed  in  its  comments  is 
unnecessary  at  this  time.  Sections  74.641 
and  78.105  of  the  Rules  currently  require 
use  of  Category  B  antennas  in  non- 
congested  areas,  but  provide  specifically 
that  applicants  may  be  required  to 
upgrade  the  antenna  of  an  existing 
station  if  such  action  would  resolve  an 
interference  or  preclusion  situation. 
Thus,  the  current  rules  appear  sufficient 
to  resolve  potential  problems  without 
adopting  SBE's  proposal.  Requiring 
applicants  to  make  showings  to  obtain 
exemptions  appears  unnecessary  when 
normal  frequency  coordination 
procedures,  in  connection  with  the 
Commission's  application  processing 
should  reveal  situations  where  proposed 
facilities  could  be  precluded  by 
continuing  use  of  Category  B  antennas. 

3.  Through  the  action  taken  in  this 
Report  and  Order,  the  Commission  aims 
to  avoid  requiring  unnecessary  upgrades 
that  would  burden  stations  either  with 
the  cost  of  the  new  antenna  and  its 
installation,  or  with  the  expense  of 
preparing  a  waiver  request.  It  should 
also  avoid  burdening  the  Commission's 
processing  staff  with  a  requirement  to 
respond  to  each  such  waiver  request. 

4.  The  Commission,  however,  does 
make  minor  adjustments  to  47  CFR 
74.641  and  78.105.  to  more  clearly 
indicate,  as  requested  by  SBE,  what 
comprises  a  "congested"  area.  The  same 
two  Rule  Sections  are  also  amended  to 
extend  to  April  1. 1992,  the  October  1. 
1991.  deadline  for  licensees  who  do  not 
comply  with  §  74.641  or  §  78.105  of  the 
Commission's  Rules,  to  install  an 
antenna  that  does  comply  with  the  Rule. 
These  final  amendments  are  enacted 
because  some  licensees  have  delayed 
purchasing  a  Category  A  or  Category  B 
antenna  pending  resolution  of  this 
rulemaking  proceeding. 

Final  Regulatory  Flexibility  Analysis 
Statement 

5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.SC.  605.  it  is 
certified  that  this  decision  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  because  it 
makes  only  minor  changes  in  the 
Commission's  Rules.  It  does  extend  to 
April  1. 1992.  the  October  1, 1991, 
deadline  for  licensees  who  do  not 
comply  with  47  CFR  74.641  or  78.105  to 
install  an  antenna  that  does  comply 
with  the  Rules. 

6.  The  Secretary  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  No. 


9ft-354,  94  Stat.  1164,  5  U.S.C.  601  el  seq.. 
(1981)). 

7.  Accordingly,  it  is  ordered  thoL 
pursuant  to  sections  4(i),  (j),  and  303  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  sections  154(i),  (j), 
and  303  (1982),  efTective  November  19. 
1991.  sections  74.641  and  78.105  of  the 
Commission's  Rules  are  amended  as  set 
forth  below. 

8.  //  is  further  ordered  that  this 
proceeding  Is  terminated. 

List  of  Subjects 

47  CFR  Part  74 

Television  broadcasting. 
47  CFR  Part  78 

Cable  television. 

Amendatory  Text 

47  CFR  parts  74  and  78  are  amended 
as  follows: 

PART  74-{  AMENDED] 

9.  The  authority  citation  for  parts  74 
and  78  continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

10.  Section  74.641  is  amended  by 
revising  the  note  that  follows  the  table 
in  paragraph  (a)(1)  and  by  revising 
paragraph  (b)  introductory  text  to  read 
as  follows: 

9  74.641    Antenna  tytttm*. 

(a) '  •  • 

(1)  *  *  * 

Note:  Stations  must  employ  an  antenna 
that  meets  the  performance  standards  for 
Category  B.  In  areas  subject  to  frequency 
congestion,  where  proposed  facilities  would 
be  precluded  by  continued  use  of  a  Category 
B  antenna,  a  Category  A  antenna  must  be 
employed.  The  Commission  may  require  the 
use  of  a  high  performance  antenna  where 
interference  problems  can  be  resolved  by  the 
use  of  such  antennas. 
•         •         •         *         • 

(b)  Any  fixed  station  licensed 
pursuant  to  an  application  accepted  for 
filing  prior  to  October  1, 1981,  may 
continue  to  use  its  existing  antenna 
system,  subject  to  periodic  renewal  until 
April  1. 1992.  After  April  1. 1992.  all 
licensees  are  to  use  antenna  systems  in 
conformance  with  the  standards  of  this 
section.  TV  auxiliary  broadcast  stations 
are  considered  to  be  located  in  an  area 
subject  to  frequency  congestion  and 
must  employ  a  Category  A  antenna 
when: 


PART  78— {AMENDED] 

11.  Section  78.105  is  amended  by 
revising  the  note  that  follows  the  table 
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in  paragraph  (a)(l]  and  by  revising 
paragraph  (b)  introductory  text  to  read 
as  follows:  , 

§  78.105    Antenna  systems. 

(a)  *  *  * 

Note:  Stations  must  employ  an  antenna 
that  meets  the  perfonnance  standards  for 
Category  B.  In  areas  subject  to  frequency 
congestion,  where  proposed  facilities  would 
be  precluded  by  continued  use  of  a  Category 
B  antenna,  a  Category  A  antenna  must  be 
employed.  The  Commission  may  require  the 
use  of  a  high  performance  antenna  where 
interference  problems  can  be  resolved  by  the 
use  of  such  antennas. 
***** 

(b)  Any  fixed  station  licensed 
pursuant  to  an  application  accepted  for 
filing  prior  to  October  1. 1981,  may 
continue  to  use  its  existing  antenna 
system,  subject  to  periodic  renfiwal  until 
April  1. 1992.  After  April  1, 1992.  all 
licensees  are  to  use  antenna  systems  in 
conformance  with  the  standards  of  this 
section.  CARS  stations  are  considered 
to  be  located  in  an  area  subject  to 
frequency  congestion  and  must  employ  a 
Category  A  antenna  when; 
***** 

Federal  Communications  Commission. 

DoDna  R.  Searcy, 

Secretary. 

(FR  Doc.  91-24099  Filed  10-7-91;  8:45  an^ 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  RaUroad  Administration 

49  CFR  Part  173 

[Docket  Na  RHMT-I;  Notice  1] 

RIN2130-AA66 

Tank  Car  Air  Brake  Equipment  Support 
Attachments 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation. 
action:  Final  rule. 

summary:  FRA  is  amending  part  173  of 
the  Hazardous  Materials  Regulations.  49 
CFR  part  173.  to  conform  to  the  mandate 
of  section  19  of  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  [HMTUSA)  (Pub.  L  101-615). 
which,  effective  July  1. 1991.  prohibits 
the  transportation  in  commerce  of  all 
hazardous  materials  in  tank  cars  with 
air  brake  equipment  support 
attachments  welded  directly  to  the  shell. 
EFFECTIVE  DATE:  This  fiaal  rule  is 
effective  October  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Phil  Olekszyk.  Deputy  Associate 


Administrator  for  Safety,  RRS-Z.  FRA. 
400  Seventh  Street  SW..  Washington, 
DC  20590  (Telephone  202-386-0897)  or 
Thomas  A.  Phemister.  Trial  Attorney, 
Office  of  the  Chief  Counsel  RCC-30, 
FRA,  400  Seventh  Street.  SW., 
Washington,  DC  20590  (Telephone  202- 
366-0635). 

StlPm^MENTARV  INFORMATION:  The 
HMTUSA  amended  the  Hazardous 
Materials  Transportation  Act  (49  U.S.C. 
app.  1801  et  seq.)  by  adding  a  new 
section  (section  119,  Railroad  Tank 
Cars,  49  U.S.C.  app.  1817)  prohibiting  the 
use  of  railroad  tank  cars  for  the 
transportation  in  commerce  of 
hazardous  materials  unless  the  air  brake 
equipment  support  attachments  comply 
with  the  standards  for  attachments  set 
forth  at  §§  179.100-16  and  179.200-19, 
title  49,  Code  of  Federal  Regulations,  as 
in  effect  on  November  16, 1990.  The 
prohibition  was  effective  in  two  phases: 
First  effective  on  the  date  of  enactmeat 
of  HMTUSA,  was  a  prohibition  again&t 
transporting  Class  A  or  B  explosives 
and  materials  designed  as  toxic  by 
inhalation,  and,  second,  effective  July  1, 
1991,  is  a  prohibition  against 
transportijig  any  hazardous  material  in  a 
tank  car  with  non-complying  brake 
support  attachments.  Authority  to 
implement  this  provision  has  been 
delegated  from  the  Secretary  of 
Transportation  to  the  Administrator  of 
the  FRA. 

Reinforcing  pads  are  now  required  by 
the  DOT  Specifications  for  Taidfi  Cars 
(49  CFR  part  179)  for  new  construction. 
The  reinforcing  pad  requirement  for 
newly  built  cars  under  the  Research  and 
Special  Programs  Administration's 
Docket  HM-go,  Specifications  for  Tank 
Cars,  (36  FR  21346,  November  6. 1971), 
prohibits  directly  welding  any 
attachment  to  the  tank  shell  if  the  weld 
will  exceed  six  linear  inches.  The  effect 
of  die  enactment  of  HMTUSA  is  to 
ensure  that  the  brake  equipment  support 
attachments  on  all  tank  cars  used  for  the 
transportation  of  hazardous  materials 
meet  the  regulatory  standard  for  welded 
attachments,  whether  the  car  was  built 
before  or  after  November  of  1971. 

The  reqiurement  grew  out  of  accident 
experience  and  the  realization  that,  if  a 
directly  welded  attachment  is  broken  off 
in  a  deraihnent.  the  shell  may  be  torn 
open  and  the  dangerous  cargo  released. 
The  Miamisburg.  Ohio  derailment  on 
July  8. 1986,  is  one  illustration  of  the 
serious  consequences  possible  from 
attaching  the  brake  system  support 
brackets  directly  to  the  tank  shell.  In 
that  accident,  the  pipe  attachment  for 
the  air  brake  system  reservoir  was  torn 
off  by  the  forces  of  the  derailment  and, 
according  to  the  FRA  Investigation 


Ref)ort  "left  a  circular  tear  in  the  inner 
tank  shell  about  8  inches  in  diameter, 
near  the  l)ottom  center  of  the  shell.** 
(FRA  Railroad  Accident  Investigation 
Report  No.  A-5-ee,  •*Th€  Baltimore  and 
Ohio  Railroad  Company/Miamisburg. 
Ohio/July  8. 1986."  p.  14.)  The  yellow 
phosphorus  in  the  tank  was  exposed  to 
the  atmosphere  through  this  and  other 
tank  breaches,  caught  fire,  created  very 
large  clouds  of  smoke  and  fumes,  and 
lead  to  the  evacuation  of  an  estimated 
30.000  people. 

The  Association  of  American 
Railroads'  Tank  Car  Committee, 
representing  its  railroad,  tank  car 
builder,  and  hazardous  materials 
shipper  membership,  has  a  voluntary 
retrofit  program  in  place  to  extend  the 
§§  179.100-16  and  179.200-19  standard 
to  the  cars  in  the  fleet  built  before  1971. 
Current  AAR  data  show  that  about  1,200 
tank  cars — none  of  them  hauling 
hazardous  materials — remain  to  be 
retrofitted.  Thus,  the  goal  of  the 
statutory  amendment  has  nearly  been 
achieved  voluntarily,  but  the  statute  and 
this  regulation  wiH  prohibit  the  use  of 
any  non-retrofitted  car  in  hazardous 
material  service. 

Public  Participation 

In  this  notice.  FRA  issues  an 
amendment  to  the  requirements  for  the 
qualification,  maintenance,  and  use  of 
tank  cars  for  the  transportation  of 
hazardous  materials.  Because  this 
amendment  does  no  more  than  state  a 
statutory  change  as  a  regidation,  notice 
and  comment  procedures  are 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  within  the 
meaning  of  section  4(a)(3)(B)  of  the 
Administrative  Procedure  Act  5  U.S.C. 
553(bK3)(B). 

As  a  matter  of  law,  the  provisions  of 
this  amendment  are  effective  as  of  the 
date  stated  in  HMTUSA.  with  or  without 
an  amendment  to  the  Hazardous 
Materials  Regulations  (HMR).  FRA  is 
issuing  this  rule  to  conform  the  HMR  to 
the  statute  to  promote  enforcement 
efficiency,  as  a  matter  of  convenience 
artd  information  for  the  regulated 
conununity,  and  to  provide  a  ready 
reference  for  tank  car  requirements 
within  the  structure  of  the  HMR:  thus, 
the  additional  time  necessary  for  notice 
and  comment  procedures  would  be 
contrary  to  the  public  interest. 

For  similar  reasons,  there  is  good 
cause  for  not  publishing  this  rule  at  least 
30  days  before  its  effective  date,  as  is 
ordinarily  required  by  5  U.S.C.  553(d). 
All  interested  parties  have  had  notice  of 
the  relevant  provisions  of  HMTUSA 
since  its  enactment  on  November  16, 
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1990,  more  than  30  days  prior  to  the 
effective  date  of  this  rule  (July  1, 1991). 

Regulatory  Impact 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  final  rule  and  policy  statement 
have  been  evaluated  in  accordance  with 
existing  policies  and  procedures.  They 
are  considered  to  be  non-major  under 
Executive  Order  12291.  Because  it 
involves  a  Congressional  mandate  and 
because  this  rule  involves  the  safety  of 
hazardous  materials  transportation  in 
tank  cars,  it  is  considered  significant 
under  the  DOT  policies  and  procedures. 
(44  FR  11034;  February  28, 1979.) 

This  rule  will  not  have  any  direct  or 
indirect  economic  impact  because  it 
mirrors  a  statutory  requirement  and 
does  not  alter  an  existing  substantive  or 
procedural  regulation  or  standard  of  the 
regulated  industry  in  such  a  way  as  to 
impose  additional  burdens.  The  cost  of 
complying  with  existing  substantive 
regulations  and  industry  standards  is 
not  being  increased.  The  rule  merely 
contains  a  regulatory  formulation  of  a 
statutory  mandate.  Accordingly, 
preparation  of  a  regulatory  evaluation  is 
not  warranted. 

Regulatory  Flexibility  Act 

FRA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  direct  or  indirect  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations. 

Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  contained  in  this  rule  and 
policy  statement. 

Environmental  Impact 

FRA  has  evaluated  this  rule  and 
policy  statement  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  potential 
environmental  impacts  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  and  lelated 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

This  rule  will  not  have  a  substantial 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612. 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 


List  of  Subjects 

49  CFR  Part  173 

Hazardous  Materials  Transportation, 
Packagings,  Qualification  of  Tank  Cars, 
Tank  Cars. 

Regulatory  Text 

In  consideration  of  the  foregoing,  49 
CFR  part  173  is  amended  as  follows: 

1.  The  authority  citation  for  part  173  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1803.  1804.  1805. 
1806,  1807.  1808.  1817;  49  CFR  Part  1.  unless 
otherwise  noted. 

2.  In  §  173.31,  a  new  paragraph  (a)(7) 
is  added  to  read  as  follows: 

§  173.31    Qualification,  maintenance,  and 
use  of  tank  cars. 

(a)  General  qualifications  for  use. 

***** 

(7)  Effective  July  1, 1991,  no  railroad 
tank  car,  regardless  of  its  construction 
date,  may  be  used  for  the  transportation 
in  commerce  of  any  hazardous  material 
unless  the  air  brake  equipment  support 
attachments  of  such  tank  car  comply 
with  the  standards  for  attachments  set 
forth  in  §§  179.100-18  and  179.200-19.  as 
in  effect  on  November  16, 1990. 
***** 

(49  U.S.C.  App.  is  1803. 1804. 1808, 1817, 
§§  1.49(s)(2)  and  1.53,  App.  A  to  part  1) 

Issued  in  Washington.  DC  on  September  30, 
1991,  under  authority  delegated  in  49  CFR 
part  1. 
Gilbert  E.  Caimichael. 

Administrator,  Federal  Railroad 
Administration. 

[FR  Doc.  91-23974  Filed  10-7-91;  8:45  amj 
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Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

(Docket  No.  PS-112;  Amendment  195-45] 

Transportation  of  Carbon  Dioxide  by 
Pipeline 

September  10, 1991. 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

ACTION:  Final  Rule;  extension  of  time  for 

compliance  and  response  to  petition  of 

reconsideration. 

summary:  This  final  rule  extends  the 
time  for  compliance  with  the  new 
requirements  for  existing  carbon  dioxide 
pipelines.  This  extension  of  time  for 
compliance  is  done  in  response  to  a 
petition  for  reconsideration. 
EFFECTIVE  DATE:  The  effective  date  of 
the  final  rule  establishing  regulations  for 


the  transportation  of  carbon  dioxide  by 
pipeline  published  on  June  12, 1991,  in  56 
FR  26922  remains  July  12, 1991.  Carbon 
dioxide  pipelines  that  are  placed  into 
operation,  relocated,  replaced,  or 
otherwise  changed  after  the  effective 
date  must  be  in  compliance  with  the 
regulations.  However,  the  regulations 
have  been  revised  so  that  carbon 
dioxide  pipeline  in  existence  on  July  12. 
1991,  and  not  relocated,  replaced  or 
otherwise  changed  after  that  date,  are 
not  required  to  be  in  compliance  with 
those  requirements  until  July  12, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cesar  De  Leon,  (202)  366-1640  regarding 
the  contents  of  this  final  rule;  or  the 
Docket  Unit  (202)  366-5646  regarding 
copies  of  this  final  rule  or  other 
information  in  the  docket. 

SUPPLEMENTARY  INFORMATION:  In  a 

petition  for  reconsideration,  the 
American  Petroleum  Institute  (API) 
requested  a  change  in  the  effective  date 
of  July  12, 1991.  fur  the  final  rule 
"Transportation  of  Carbon  Dioxide  by 
Pipehne"  (56  FR  26922;  June  12, 1991). 

API  requested  the  extension  because 
the  final  rule  applied  to  more  pipeline 
facilities  than  it  had  anticipated  from 
the  language  in  the  NPRM.  API  notes 
that  the  final  rule  makes  "more 
segments  of  2"  to  8"  diameter  laterals 
and  injection  lines"  subject  generally  to 
compliance  with  requirements  of  49  CFR 
part  195.  These  pipelines  are  located  in 
the  production  fields.  API  argues  that 
compliance  with  the  operations  and 
maintenance  requirements  of  part  195 
will  require  significant  investments  of 
time,  effort,  and  training.  Some  of  the 
more  labor  and  time  intensive 
requirements  include:  (1)  Development 
or  revision  of  operations,  maintenance, 
and  emergency  manuals  and 
procedures;  (2)  training  of  engineering, 
operations,  maintenance,  and 
construction  personnel  regarding  DOT- 
specified  procedures;  (3)  retrieval  and 
organization  of  required  records, 
development  of  maps,  and  inventory  of 
pipeline  and  facilities.  API  states  that  30 
days  from  the  date  of  issue  of  the  final 
rule  is  inadequate  time  for  compliance 
and  requests  an  extension  to  July  12, 
1992. 

Upon  reconsideration.  RSPA  agreeb 
that  the  development  of  procedural 
manuals  that  meet  the  requirements  of 
part  195,  the  conduct  ofadequate 
training  for  pipeline  personnel,  and  the 
implementation  of  other  operation  and 
maintenance  requirements  of  part  195 
may.  without  advance  planning,  take 
more  than  the  30  days  which  the  final 
rule  provided.  Thus  to  the  extent  that 
the  operators  of  carbon  dioxide  lines 
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had  not  anticipated  the  application  of 
the  regulations  to  certain  pipeline 
facilities,  they  may  be  unable  to  adueve 
compliance  tn  the  30  days  provided. 
Accordingly.  RSPA  is  extending  the  time 
for  comphance  with  the  operations  and 
maintenance  requirements  for  existing 
lines  for  one  year,  until  )uly  12, 1992. 

Although  API  does  not  explicitly 
address  the  issue,  the  equivalent 
argument  as  to  the  difficulties  of 
bringing  existing  lines  into  compliance 
does  not  apply  to  those  pipelines  not  yet 
placed  in  service.  Accordingly,  no 
change  is  made  with  respect  to  the 
compliance  date  for  those  new  facilities. 

This  regulation  was  not  enforced  by 
RSPA  while  this  petition  was  under 
consideration. 

Impact  Assessment 

These  regulations  extend  the  time  for 
compliance  with  the  operations  and 
maintenance  requirements  for  existing 
lines  for  one  year  so  that  there  is  no 
additional  cost  to  comply  with  these 
rules.  This  final  rule  is  considered  to  be 
non-major  under  Executive  Order  12291. 
and  not  considered  significant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  This 
extension  does  not  warrant  preparation 
of  a  Regulatory  Evaluation.  Also,  based 
on  the  facts  available  concerning  the 
impact  of  this  final  rule,  I  certify  under 
section  606  of  the  Regulatory  Flexibility 
Act  that  it  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  action  has  been  analyzed 
under  the  criteria  of  Executive  Order 
12612  (52  FR  41685)  and  found  not  to 
warrant  preparation  of  a  Federalism 
Assessment. 

In  consideration  of  the  foregoing. 
RSPA  amends  title  49  of  the  Code  of 
Federal  Regulations  part  195  to  read  as 
follows: 

PART  195— {AMENDED] 

1.  The  airthority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  2001  et  se^:  49 
CFR  1.53. 

2.  Section  195.1  is  amended  by  adding 
paragraph  (c)  to  read  as  fdlows: 

§  t9S.1    AppMcaWHty 
♦         •         •         •         * 

(c)  Except  for  carbon  dioxide 
pipehnes  that  are  relocated,  replaced,  or 
otherwise  changed,  operators  with 
carbon  dioxide  pipelines  in  existence  on 
July  12. 1991,  need  not  comjJy  with  (his 
part  until  July  IZ  1992. 


Issued  in  Washington,  DC  on  October  1, 
1991. 

Travis  P.  Dungan. 

Admfnistroior.  Research  antl  Specie  J 
Programs  Administration. 
|FR  Doc.  91-24127  Filed  10-7-91;  8:45  amj 
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National  Highway  Traffic  Sirfety 
Administration 

49  CFR  Part  571 

[Docket  No.  90-3;  Notic*  2] 

RIN  2127-AA27 

Federal  Motor  Vehicle  Safety 
Standards  Air  Brake  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Fmal  rule. 

summary:  Standard  No.  121.  Air  Broke 
Systems,  specifies  requirements  for  the 
performance  of  trailer  pneumatic  brake 
systems  in  the  event  of  pneimtatic 
system  failure.  This  final  rule  deletes  tiie 
requirement  for  a  separate  reservoir 
capable  of  releasing  the  parkmg  brakes. 
Under  this  rule,  air  from  the  tractor 
supply  Snes  may  be  used  instead  <rf  air 
from  such  a  reservoir.  This  rule  also 
adds  requirements  for  a  minimum 
compressor  cut-in  pressure  for  trucks 
and  buses,  for  the  retention  of  a 
minimum  level  of  pressure  in  a  trailer's 
supply  line  in  the  event  of  pneumatic 
failure,  and  for  the  prevention  of 
automatic  appHcation  of  trailer  parking 
brakes  while  the  minimum  trailer  supply 
line  pressure  is  maintained.  Today's 
notice  will  encourage  the  use  of  more 
effective  trailer  braking  systems  and 
simplify  the  maintenance  of  those 
systems.  Finally,  the  agency  has  decided 
not  to  adopt  certain  other  proposed 
requirements  because  there  was 
insufficient  justification  for  their 
adoption  and  because  they  migkt  have 
interfered  with  the  implementation  of 
other  safety  features. 
DATES:  The  amendments  made  by  the 
final  rule  to  the  Code  of  Federal 
Regulations  are  effective  October  8. 
1992.  Optional  compliance  is  permitted 
effective  November  7. 1991.  Petitions  for 
reconsideration  erf  this  final  rule  must  be 
filed  by  November  7, 1991. 
addresses:  Petitions  for 
reconsideration  of  this  final  rule  should 
refer  to  the  docket  and  notice  numbers 
set  forth  above  and  be  submitted  to: 
Administrator,  room  5220.  National 
Highway  Traffic  Safety  AdmiaiatraAioQ. 
400  Seventh  Street.  SW..  Washington. 


DC  2059a  It  is  requested,  but  not 
required,  that  10  copies  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Richard  Carter,  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration,  408 
Seventh  Street.  SW,  Washington,  DC 
(202-366-5274). 

SUPPLEMENTARY  INFORMATION: 
Background 

Air-braked  trailers  have  two  types  of 
brakes:  Service  brakes  used  for  normal 
stopping  in  traffic  and  parking  brakes 
used  both  for  parking  and  stopping  the 
trailer  in  the  event  of  a  breakaway.  The 
parking  brakes  may  also  be  used  to  help 
stop  the  vehicle  in  the  event  of  a  loss  of 
trailer  service  braking  capability.  The 
service  brakes  are  applied  by  the 
driver's  actuating  a  foot-controlled 
treadle  valve  This  transmits  a  pressure 
signal,  proportional  to  the  foot  pressure 
on  the  treadle  va}ve.  via  the  control  line 
to  open  the  service  relay  valve(8).  The 
opening  of  the  rday  valve(8]  allows  air 
from  the  brake  reservoirs  to  pressurize 
the  brake  chambers  (to  a  level  that  is 
proportional  to  the  pressure  in  the 
control  linej,  applying  the  brakes  in 
proportion  to  the  foot  pressure  on  the 
treadle  valve.  The  pressure  in  the  brake 
reservoirs  is  supplied  via  the  brake 
supply  hn& 

Manual  application  of  the  parking 
brakes  occurs  when  the  driver  actuates 
a  hand-operated  parking  control  valve, 
venting  the  supply  line.  The  venting  of 
the  supply  line  results  in  application  of 
the  parking  brakes  by  means  of  spring 
pressure  or  air  pressure.  Automatic 
application  of  the  parking  brakes  can 
occur  in  two  situations.  First,  if  the 
pressure  in  the  trailer  supply  line  falls 
below  a  certain  level,  tractor  valving 
closes  and  vents  the  supply  line  to  the 
trailer.  The  venting  of  the  trailer  supply 
line  results  in  application  of  the  parking 
brakes.  Second,  if  the  trailer  should 
break  away  from  the  tractor,  the  venting 
due  to  breaking  of  the  trailer  supply  line 
hose  results  in  application  of  the  parkiRg 
brakes. 

First  Notice  of  Proposed  Rulemaking 
Otjlyl981) 

On  July  23, 1981,  NHTSA  published  in 
the  Federal  Register  (46  FR  37952)  a 
notice  of  proposed  rulemaking  (NPRM) 
to  amend  Standard  Na  121.  Air  Broke 
Systems,  by  deleting  the  requiremeat 
that  trailers  have  a  separate  reservoir 
capable  of  releasir^  the  parking  brake« 
(section  S5.2.1.1).  "The  rutemakiqg  was 
initiated  in  response  to  a  petition  for 
rulemaking  submitled  by  Berg 
Manufacturing  Company. 
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The  purpose  of  the  separate  reservoir 
requirement  was  to  provide  a  means  for 
releasing  the  parking  brakes  once  they 
had  been  applied.  However,  the  agency 
believed  that  this  purpose  could  be 
satisfactorily  met  by  other  means. 

Several  commenters  oppos'^d  the 
proposal.  They  expressed  concern  that  it 
would  permit  trailer  parking  brake 
systems  that  would  place  increased 
demands  on  the  tractor  air  system  for 
releasing  the  parking  brakes;  not  warn 
the  driver  in  the  event  of  trailer  brake 
drag  and  brake  fade;  not  be  compatible 
with  earlier  systems  if  they  were 
intermixed  in  doubles  and  triples 
combinations:  and  utilize  a  single 
reservoir  on  tandem  axle  trailers, 
thereby  resulting  in  degraded 
performance. 

NHTSA  conducted  research  to 
evaluate  those  issues.  The  research 
looked  at  designs  currently  in  use  oq 
trailers  and  ones  which  manufacturers 
indicated  would  likely  be  sold  if  the  July 
1981  proposal  were  adopted  as  a  final 
rule.  The  results  of  that  research  are 
contained  in  a  report  entitled  "NHTSA 
Heavy  Duty  Vehicle  Research 
Program — Report  Number  3:  Evaluation 
of  Parking  and  Emergency  Pneumatic 
Systems  on  Air  Braked  Trailers."  May 
1985  (DOT  HS  806  757). 

The  agency's  research  program 
identified  several  safety  features  that 
would  be  desirable  for  pneumatic  brake 
systems  on  trailers.  Those  features  are 
discussed  on  pages  64-68  of  the  above- 
referenced  report.  While  none  of  the 
systems  tested  exhibited  all  of  the 
desirable  features,  it  appeared  that  only 
minor  chants  would  be  required  in 
those  systems  to  provide  the  features. 

Second  Notice  of  Proposed  Rulemaking 
(February  1990) 

On  February  8, 1990,  the  agency 
published  in  the  Federal  Register  a 
NPRM  that  superseded  the  July  1981 
NPRM  (55  FR  4453).  In  the  1990  NPRM. 
NHTSA  proposed  to  amend  Standard 
No.  121  to  require  some  of  the  safety 
features  identified  by  its  research.  As 
part  of  that  action,  the  agency  again 
proposed  to  delete  the  requirement  for  a 
separate  reservoir.  The  agency  also 
proposed  to  require  a  low  pressure 
warning  system  that  would  indicate 
whether  the  pressure  in  any  of  a  trailer's 
service  brake  reservoirs  was  below  60 
pounds  per  square  inch  (psi).  The 
proposed  warning  system  would  utilize 
a  warning  light  mounted  on  the  trailer. 
To  avoid  possible  inadvertent  activation 
of  the  trailer  low  pressure  warning 
system,  the  agency  proposed  to  require 
the  air  compressor  to  begin  functioning 
whenever  the  air  pressure  fell  below  85 
pounds  per  square  inch  (psi).  Finally,  the 


agency  proposed  to  require  that  no 
single  leakage  type  failure  result  in  a 
loss  of  service  braking  capability  at 
wheels  which  contribute  more  than  50 
percent  of  the  load-carrying  capacity  of 
the  axles  of  the  trailer.  To  meet  the 
proposed  requirement,  manufacturers 
would  need  to  provide  a  split  service 
braking  system. 

NHTSA  proposed  to  make  the 
amendment  effective  one  year  after 
publication  of  the  final  rule  in  the 
Federal  Register.  The  agency  believed 
that  a  one-year  period  would  enable 
manufacturers  to  redesign  their  vehicles 
to  meet  the  proposed  requirements. 
NHTSA  proposed  to  permit  optional 
complia7.ce  effective  30  days  after 
publication  to  facilitate  the  earlier 
redesign  of  some  vehicles. 

NHTSA  received  21  comments  in 
response  to  the  NPRM.  All  of  these 
comments  were  considered  in 
connection  with  the  final  rule,  and  the 
most  significant  are  discussed  below. 

Summary  of  Comments  on  the  Proposed 
Rule  and  of  Final  Rule 

Eight  commenters  expressed  support 
for  the  agency's  proposal  to  delete  the 
requirement  for  a  protected  reservoir. 
No  comments  in  opposition  to  this 
proposal  were  received.  After  reviewing 
the  comments,  NHTSA  has  decided  to 
delete  the  requirement  for  a  protected 
reservoir  from  Standard  No.  121. 

One  commenter  supported  the 
proposal  to  require  a  trailer  low 
pressure  warning  system.  Twelve 
commenters  opposed  the  proposed 
requirement.  NHTSA  has  decided  not  to 
adopt  this  proposed  requirement.  The 
agency  has  determined  that  the 
proposed  warning  system,  because  of  its 
potential  cost,  commercial 
unavailability  (i.e..  there  are  no  flashers 
available  with  the  necessary  flash  rate 
or  reliability),  and  design  restrictiveness 
(i.e.,  other  methods  to  improve  the 
trailer  low  pressure  warning  system 
could  be  precluded),  would  not  be 
practicable.  In  addition,  the  comments 
confirmed  the  agency's  belief  that  the 
proposed  system  might  be  a  potential 
distraction  for  the  vehicle's  driver  and 
would  place  an  additional  load  on  the 
stop  lamp  circuit  of  the  tractor  trailer. 
This  could  tax  the  existing  circuit  and 
could  limit  its  use  for  other  safety 
features,  such  as  an  antilock  braking 
system. 

NHTSA  has  decided  to  adopt  the 
proposed  amendment  to  require  the  air 
compressor  governor  cut-in  pressure  to 
be  greater  than  85  psi.  Under  the 
amendment,  the  air  compressor  on  a 
tractor  or  truck  capable  of  towing  a 
trailer  would  begin  functioning 
whenever  the  air  pressure  falls  below  85 


psi.  although  three  commenters  opposed 
the  requirement  the  agency  believes 
that  it  has  significant  safety  advantages. 
Under  this  amendment,  the  air 
compressor  on  a  tractor  would  be 
activated  to  restore  or  maintain  pressure 
in  the  brake  supply  system  until  the  air 
leak  is  detected  and  corrected.  The 
agency  believes  that  most,  if  not  all, 
vehicles  already  comply  with  this 
requirement.  Thus,  the  agency  has 
concluded  that  this  requirement  will  not 
be  an  undue  burden. 

The  proposed  amendment  that  would, 
in  effect,  have  required  a  split  service 
brake  system  was  opposed  by  nine 
commenters.  Three  commenters 
supported  the  concept  of  the  proposed 
amendment,  with  two  of  the  commenters 
suggesting  changes. 

NHTSA  has  decided  not  to  adopt  this 
proposed  amendment.  NHTSA  still 
believes  that  split  systems  offer  safety 
benefits,  and  encourages  manufacturers 
to  use  such  systems  whenever  possible. 
However,  the  agency  has  determined 
that  the  proposed  amendment  might 
have  inhibited  the  development  of 
antilock  braking  systems.  The  proposed 
amendment  would  have  precluded  the 
use  of  certain  types  of  antilock  systems, 
such  as  tandem  control  systems.  In 
addition,  the  comments  received 
indicated  that  a  split  service  brake 
system,  which  has  more  valves,  could  be 
more  complicated  and  expensive  to 
implement,  and  more  difficult  to 
maintain.  A  more  detailed  discussion  of 
the  comments  on  the  proposed  rule  and 
the  agency  response  to  those  comments 
follows. 

Deletion  of  Separate  Reservoir 
Requirement 

Most  commenters  stated  that  the 
current  requirement  of  a  separate 
reservoir  for  the  parking  brake  was 
design  restrictive,  added  unnecessary 
complexity,  and  had  no  significant 
safety  benefits.  In  support  of  their 
comments,  both  the  Truck  Trailer 
Manufacturers  Association  (TTMA)  and 
Fruehauf  Trailer  Operations  of  Terex 
Trailer  Corporation  (Fruehauf)  cited  the 
safety  record  of  trailers,  without  a 
separate  reservoir,  operated  in  Canada 
since  1980.  Those  trailers  use  tractor  air 
supply  pressure  instead  of  a  separate 
reservoir  to  release  a  trailer's  parking 
brakes.  Both  TTMA  and  Fruehauf 
claimed  that  no  problems  with  this 
system  had  been  reported.  Bendix 
Heavy  Vehicle  Systems  of  Allied  Signal, 
Inc.  (Bendix),  echoed  these  remarks 
when  it  asserted  that  the  agency's 
concerns  about  spring  brake  drag  and 
lack  of  driver  warning  in  systems 
without  a  separate  reservoir  "have  not 
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materialized  in  actual  service."  (NHTSA 
contacted  Transport  Canada  and 
confirmed  that  there  was  nothing 
indicating  that  the  lack  of  separate 
reservoirs  on  many  vehicles  in  Canada 
was  causing  a  safety  problem.)  Bendix 
also  commented  that  systems  that 
created  excessive  brake  drag  would  not 
be  "accepted  by  the  industry."  thus 
implying  that  NHTSA's  concern  was 
misdirected. 

The  American  Trucking  Associations, 
Inc.  (ATA)  commented  that  elimination 
of  the  separate  reservoir  requirement 
would  facilitate  the  adoption  of  a 
"generic."  or  standardized,  type  of 
trailer  brake  system.  This  standardized 
system  would.  ATA  stated,  be  more  cost 
effective  because  it  would  "eliminate 
the  need  for  costly  proprietary  parking 
brake  valves"  and  "provide  for  more 
effective  brake  maintenance." 

The  only  commenter  in  favor  of 
retaining  the  separate  reservoir 
requirement  was  Eaton  Corporation 
(Eaton).  Eaton  was  concerned  that 
elimination  of  this  requirement  would 
permit  "unlimited  operation  of  trailers 
with  failed  service  brake  systems."  As. 
stated  in  the  NPRM,  this  is  also  possible 
under  the  current  requirements.  In 
addition,  the  Held  experience  of 
Canadian  trailers,  as  cited  by  TTMA 
and  Fruehauf.  does  not  support  this 
concern. 

As  stated  above,  the  agency  has 
decided  to  adopt  this  amendment  as 
proposed  in  the  NPRM.  NHTSA  has 
concluded  that  there  is  insu^icient 
justification  for  requiring  a  separate 
reservoir  to  release  parking  brakes. 
There  are.  at  most,  minor  safety  benefits 
from  such  a  system.  In  addition,  as 
reported  by  commenters,  there  has  been 
no  apparent  safety  problem  in  Canada, 
which  does  not  require  a  separate 
reservoir  to  release  parking  brakes. 
Accordingly,  NHTSA  has  decided  to 
amend  Standard  No.  121  to  delete  that 
requirement.  By  deleting  a  potentially 
expensive,  design  restrictive 
requirement,  this  fmal  rule  facilitates  the 
introduction  of  more  effective  trailer 
braking  systems.  This  final  rule  may 
also  simplify  the  maintenance  of  trailer 
braking  systems. 

NHTSA  acknowledges  that  the  old 
requirement  may  have  encouraged  some 
manufacturers  to  install  axle-by-axle 
braking  systems  in  vehicles.  This  is 
because  a  large  portion  of  the  cost 
associated  with  axle-by-axle  braking  is 
for  a  reservoir  for  each  axle  or  half  of 
the  trailer  braking  system.  Some  current 
air  brake  systems  for  tandem-axle 
trailers  satisfy  the  current  separate 
reservoir  requirement  with  use  of  two 
reservoirs  in  such  a  way  as  to  provide 
axle-by-axle  braking.  Thus,  the  old 


reservoir  requirement  significantly 
reduced  the  cost  disadvantage 
associated  with  axle-by-axle  braking 
systems.  Axle-by-axle  braking  systems 
can  provide  a  margin  of  safety  by 
retaining  some  level  of  braking 
capability  during  failures  in  the  service 
brake  system.  However,  NHTSA 
believes  that  many  manufacturers  will 
continue  to  install  axle-by-axle  braking 
systems.  Therefore.  NHTSA  does  not 
believe  that  the  adoption  of  this 
amendment  will  have  any  negative 
safety  implications.  However.  NHTSA 
will  monitor  the  effect  of  the  deletion  of 
the  separate  reservoir  requirement  for 
any  detrimental  safety  impact. 

Low  Pressure  Warning  System 

In  the  NPRM.  the  agency  discussed 
alternative  means  of  warning  the  driver 
of  low  brake  pressure.  The  warning 
could  be  through  the  air  pressure 
warning  signal  already  located  on 
tractor  instrument  panels  or  through  a 
warning  lamp  located  on  the  left  side  of 
the  trailer  visible  in  the  driver's 
rearview  mirror.  The  first  approach 
would  require  the  installation  of  a  new 
electrical  connection  between  the 
tractor  and  trailer.  NHTSA  stated  that  it 
tentatively  favored  the  second 
approach.  This  was  primarily  because  it 
would  be  less  expensive  to  implement 
and  would  not  be  dependent  on  the 
installation  of  the  electrical  connection 
on  both  parts  of  the  tractor-trailer 
combination. 

Commenters  were  nearly  unanimous 
in  opposing  the  proposed  amendment 
that  would  require  a  low  pressure 
warning  system  for  trailers.  Commenters 
listed  a  number  of  potential  problems 
with  the  proposed  amendment.  Bendix 
commented  that  the  proposed 
amendment  was  "design  restrictive"  and 
that  it  was  neither  "justified  nor 
necessary."  Fruehauf  asserted  that 
"[vjehicle  and  driver  performance 
without  low  pressure  warning  systems 
and  without  isolated  reservoirs  has  been 
demonstrated  on  Canadian  trailers  built 
since  1980." 

In  the  preamble  of  the  NPRM.  the 
agency  discussed  the  possibility  of 
driver  distraction  from  the  proposed 
warning  system.  Commenters  noted  that 
this  possibility  would  occur.  Several 
commenters  questioned  whether  a 
warning  lamp  that  is  not  distracting  at 
night  would  be  bright  enough  to  be  seen 
during  daylight  conditions.  Great  Dane 
Trailers.  Inc  (Great  Dane)  refiected  the 
views  of  several  commenters  when  it 
commented  that  the  warning  lamp 
would  tend  to  "divert  the  driver's 
attention  away  from  the  road  to  the 
device  at  just  the  instant  that  he  should 


be  totally  focused  on  what's  happening 
in  the  road  ahead  of  him." 

In  the  NPRM,  the  agency  stated  that 
manufacturers  would,  for  practical 
purposes,  need  to  power  the  warning 
system  by  the  stop  lamp  circuit.  Several 
commenters  expressed  concern  about 
using  the  stop  lamp  circuit  for  this 
purpose,  especially  when  the  stop  lamp 
circuit  is  used  to  power  the  proposed 
antilock  system.  ATA  commerced  that 
"(tjhe  capacity  of  [the  stop  lamp)  circuit 
on  multiple  trailer  combinations  is 
satisfactory  for  powering  both  stop 
lamps  and  antilock  systems  but  more 
lights  could  make  it  marginal." 
(Currently.  Standard  No.  121  requires 
that  the  stop  lamp  circuit  be  used  for 
antilock  braking  systems.  However,  as 
discussed  in  the  preamble  of  the 
proposed  rule  published  on  May  3. 1991 
(58  FR  20401).  NHTSA  is  considering 
whether  an  additional  circuit  might  be 
necessary.) 

The  agency  proposed  in  the  NPRM 
that  the  warning  lamp  be  located  on  the 
left  side  of  the  trailer,  as  close  to  the 
front  and  as  near  to  the  top  as  possible, 
but  not  more  than  96  inches  above  the 
road  surface.  The  agency  also  proposed 
that  the  lamp  flash  at  a  rate  of  between 
150  to  200  flashes  per  minute.  Fruehauf 
commented  that  the  proposed  location, 
at  the  front  comer  of  the  trailer,  is  a 
"hostile  damage  environment."  In 
addition.  Fruehauf  stated  that  the  cost  of 
installing  the  warning  lamp  system 
would  be  $125.00  per  unit,  much  more 
than  the  $6-9  per  unit  estimated  by 
NHTSA.  Several  Commenters  asserted 
that  flashers  that  provide  the  desired 
flash  rate  or  are  reliable  enough  to  be 
used  on  a  trailer  are  not  commercially 
available.  ATA  also  commented  that 
lighting  systems  are  one  of  the  most 
costly  maintenance  items  on  trailers  and 
that  this  proposed  warning  lamp  would 
add  to  those  costs. 

As  stated  above,  the  agency  has 
decided  not  to  adopt  this  proposed 
amendment.  Although  NHTSA  believes 
that  the  cost  per  unit  would  be  less  than 
that  claimed  by  Fruehauf.  the  cost  per 
unit  would  be  more  than  the  originally 
estimated  by  the  agency.  NHTSA 
currently  estimates  that  the  unit  cost  of 
adding  a  low-pressure  warning  system 
would  be  about  $20  for  single  axle 
trailers  and  $30  for  tandem  axle  trailers. 
In  addition,  NHTSA  agrees  with 
commenters  that  the  proposed  warning 
light  requirement  could  make  it  more 
difficult  to  adopt  other  safety  features. 
In  particular,  while  the  brake  lamp 
circuit  may  have  enough  power  for  an 
antilock  braking  system,  it  may  not  have 
enough  power  for  both  an  antilock 
braking  system  and  a  warning  lamp 
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system.  The  agency  has  determined  that 
the  expense  of  the  proposed  warning 
system  and  its  potential  impact  on  the 
adoption  of  other  safety  features 
outweigh  any  potential  increase  in 
safety  that  this  proposed  amendment 
might  have  provided. 

Air  Compressor  Cut-In  Pressure 

The  proposed  amendment  would  have 
required  that  the  air  compressor 
governor  cut-in  pressure  be  greater  than 
85  psi.  Under  this  amendment,  the  air 
compressor  on  a  tractor  would  be 
activated  to  restore  or  maintain  pressure 
in  the  brake  supply  system  until  the  air 
leak  is  detected  and  corrected.  NHTSA 
stated  in  the  preamble  of  the  proposed 
rule  that  the  proposed  amendment  was 
consistent  with  current  industry 
practice. 

TTMA  agreed  with  the  agency's 
position  that  the  current  practice  is  for 
"cut-ins"  at  or  above  the  proposed  85 
psi.  TTMA,  however,  questioned  the 
need  for  an  additional  requirement. 
ATA  commented  that  it  had  no 
objection  to  the  requirement  as  applied 
to  towing  trucks.  ATA  believed  that  the 
requirement  would  be  more  effective 
and  less  costly  than  the  proposed 
warning  lamp  system.  Bendix 
commented  that  the  current  "trailer 
supply  low  air  pressure  warning 
technique"  at  75  psi  eliminates  the  need 
for  the  requirement.  Volvo  CM 
commented  that  the  compliance 
documentation  expenses  would  not  be 
reasonable. 

As  stated  above.  NHTSA  has  decided 
to  adopt  this  proposed  amendment.  The 
agency  believes  that  most  if  not  all. 
vehicles  already  comply  with  this 
requirement.  Thus,  the  agency  has 
concluded  that  this  requirement  will  not 
be  an  undue  burden.  In  addition,  the 
agency  believes  that  this  requirement 
has  significant  safety  advantages.  As 
stated  above,  under  this  amendment,  the 
air  compressor  on  a  tractor  would  be 
activated  to  restore  or  maintain  pressure 
in  the  brake  supply  system  until  the  air 
leak  is  detected  and  corrected. 

Pneumatic  System  Failure/Split  Service 
Brake  System 

As  stated  above,  this  proposed 
amendment  would  have  required,  in 
effect,  a  split  service  brake  system. 
Nearly  all  commenters  opposed  this 
proposed  amendment.  Commenters 
asserted  that  the  proposed  amendment 
v.ould  be  complicated  and  expensive  to 
comply  with  and  would  inhibit  the 
development  of  antilock  brake  systems. 

Eaton  asserted  that  "split  braking 
systems  have  lower  reliability  and 
durability,  they  are  harder  to  maintain, 
and  they  have  greater  imbalance  of  air 


pressure  between  brakes."  Eaton's 
comments  were  supported  by  the 
comments  of  several  other  commenters. 
Eaton  also  stated  that  it  is  not  opposed 
to  split  service  brake  systems,  but  is 
opposed  to  a  regulation  that  would 
require  them.  Eaton  believes  that  design 
flexibility  is  an  important  goal. 

In  addition  to  reliability  concerns, 
several  commenters  stated  that  a 
requirement  for  split  service  braking 
systems  would  inhibit  the  development 
of  antilock  braking  systems.  ATA 
asserted  that  a  split  system  would 
preclude  use  of  a  tandem  control 
antilock  system.  Tandem  control 
systems,  ATA  stated,  "have  the 
potential  of  minimizing  the  cost  and 
complexity  of  introducing  antilock 
systems  on  trailers." 

Finally,  several  commenters  asserted 
that  the  cost  of  a  split  service  braking 
system  might  not  be  justified  by  its 
safety  benefits.  Great  Dane  reported 
that  most  of  the  trailers  that  it  produces 
have  a  split  service  braking  system  and 
that  it  believes  that  such  a  system 
provides  an  extra  margin  of  safety. 
However.  Great  Dane  is  not  aware  of 
any  "incidents"  caused  by  a  lack  of  a 
split  service  braking  system.  TTMA  and 
Bendix  commented  that  they  were  not 
aware  of  any  test  data  or  field 
requirement  that  would  justify  a  split 
service  braking  system.  In  addition, 
Bendix  submitted  test  results  which  it 
claimed  showed  that  a  split  service 
braking  system: 

1.  Improves  stopping  capability  when 
the  rear  reservoir  is  depleted. 

2.  Degrades  stopping  capability  when 
the  front  reservoir  is  depleted. 

3.  Has  the  same  stopping  capability  as 
a  tandem  control  system  for  the  most 
common  failure  of  a  trailer  air  brake 
system,  i.e.,  a  failed  hose  or  chamber 
diaphragm. 

Bendix  concluded  from  its  test  results 
that  there  are  no  "comprehensive 
benefits"  from  using  a  split  service 
braking  system. 

NHTSA  believes  that  the  Bendix  tests 
shows  that  split  braking  systems  offer 
marginal  braking  performance  benefits. 
In  the  Bendix  tests,  the  improved 
performance  for  the  "axle  control"  (split 
service)  brake  system  in  the  rear 
reservoir  failure  case,  compared  to  the 
tandem  control  braking  system,  was 
significantly  greater  than  the 
degradation  in  performance  of  the  axle 
control  system  in  the  front  reservoir 
failure  case. 

As  stated  above,  the  agency  has 
decided  not  to  adopt  this  proposed 
amendment.  Based  on  the  comments 
received,  the  agency  has  determined 
that  the  proposed  amendment  might 
inhibit  the  development  of  antilock 


braking  systems.  Therefore,  the  agency 
has  decided  not  to  require  split  braking 
systems  at  this  time.  NHTSA  will 
continue  to  analyze  the  possible  safety 
benefits  of  split  braking  systems  and 
will  monitor  developments  in  this  area. 

Supply  Line  Pressure  Retention 

In  the  proposed  rule.  NHTSA 
proposed  requirements  to  address  drag- 
induced  brake  fade  caused  by  partial 
application  of  parking  brakes.  Eaton 
Corporation  commented  that  the 
proposed  requirements  would  prohibit 
existing  brake  systems,  which  the 
commenters  thought  worked  well. 

NHTSA  has  decided  not  to  adopt  the 
proposed  requirements.  NHTSA  has 
concluded  that  the  proposed 
requirements  are  not  necessary.  There  is 
over  ten  years  experience  in  Canada 
with  brake  systems  that  use  higher 
minimum  supply  line  pressure,  without  a 
protected  reservoir.  Those  systems 
apparently  work  well.  NHTSA  expects 
that  drivers  and  maintenance  personnel 
will  continue  the  current  practice  of 
cycling  the  brake  system  and  listening 
for  air  leaks  each  time  a  vehicle  is 
placed  in  service. 

Automatic  Application  of  Parking 
Brakes 

NHTSA  proposed  to  adopt 
requirements  concerning  automatic 
application  of  parking  brakes.  The 
proposed  amendment  would  generally 
not  permit  automatic  application  of  the 
parking  brakes  when  the  air  pressure  in 
the  supply  line  is  70  psi  or  higher. 
Automatic  application  of  the  parking 
brakes  would  be  permitted  only  when 
air  pressure  in  the  supply  line  is  less 
than  70  psi  or  in  the  case  of  a  failure  of  a 
component  of  the  parking  brake  system 
or  brake  chamber  housing. 

The  proposed  amendment  addressed 
the  safety  problems  caused  by  partial 
application  of  the  parking  brakes  when 
a  trailer  pneumatic  system  failure 
occurs.  As  discussed  more  fully  in  the 
SNPRM,  such  a  partial  application  of  the 
parking  brakes  can  cause  brake  fade 
and  result  in  a  26  to  29  percent  loss  in 
brake  effectiveness.  This  could  result  in 
runaway  accidents  and  jackknife 
accidents.  Excessive  brake  drag  could 
also  result  in  excessive  brake  lining 
wear  and  possible  damage  to  brake 
drums. 

MGM  opposed  the  proposed  70  psi 
requirement.  NHTSA  recognizes  that  in 
some  existing  designs  it  may  be  possible 
to  experience  initial  brake  drag  at  70  psi 
with  a  brake  at  maximum  adjustment. 
The  spring  chamber  pressure  at  which 
drag  begins  to  occur  is  a  function  of  the 
strength  of  the  spring  in  the  brake 
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chambers  and  the  level  of  brake 
adjustment.  More  air  pressure  is 
required  to  hold  off  the  parking  brake 
when  the  spring  in  the  parking  brake 
chamber  is  larger.  It  is  possible  to  rate 
the  holding  power  of  a  spring  brake 
chamber  over  a  wide  range.  A  brake 
chamber  with  a  "high  force"  spring  for 
better  holding  power  in  park  may 
exhibit  brake  drag  at  a  higher  air 
pressure.  Conversely,  a  chamber  with  a 
low  force  spring  may  not  exhibit  initial 
drag  until  chamber  pressure  drops  to  50 
psi  or  less. 

However,  in  spite  of  these  variations, 
testing  conducted  by  NHTSA  indicated 
that  70  psi  is  a  reasonable  level. 
Therefore.  NHTSA  has  adopted  the 
proposed  requirement. 

Effective  Date 

NHTSA  proposed  to  make  the 
amendment  effective  one  year  after 
publication  of  a  final  rule  in  the  Federal 
Register.  The  agency  also  proposed  to 
permit  optional  compliance  effective  30 
days  after  publication.  NHTSA  received 
no  comments  opposed  to  the  proposed 
dates  for  mandatory  and  optional 
compliance. 

The  agency  believes  that  one  year  is 
sufficient  time  for  manufacturers  to 
redesign  their  vehicles  to  meet  the 
requirements.  Because  it  would  facilitate 
the  earlier  redesign  of  some  vehicles,  the 
agency  finds  that  good  cause  exists  for 
permitting  optional  compliance  thirty 
days  after  final  publication  of  the  fmal 
rule.  Thus.  NHTSA  has  decided  to  adopt 
the  effective  dates  as  proposed. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  agency  has  analyzed  the 
economic  and  other  effects  of  this  final 
rule  and  determined  that  they  are 
neither  "major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  agency  has  prepared  a 
Final  Regulatory  Evaluation,  which  has 
been  placed  in  the  docket  for  this  final 
rule.  NHTSA  estimates  that  the  final 
rule  would  reduce  costs  about  $9  to  $46 
per  trailer.  This  is  because  trailer 
manufacturers  are  no  longer  required  to 
design  brake  systems  with  a  separate 
parking  brake  reservoir.  Manufacturers 
may  use  less  costly  air  brake  system 


components  instead  of  multi-function 
valves.  Manufacturers  that  have 
designed  brake  systems  using  a  separate 
reservoir  will  not  be  precluded  by  this 
amendment  from  using  those  systems 
and  will  benefit  from  the  additional 
design  flexibility  allowed  by  this 
amendment. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation.  I 
certify  that  this  amendment  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  above,  this  final  rule  deletes  the 
requirement  that  air  brake  systems  have 
a  separate  trailer  reservoir.  This,  with 
the  other  amendments  to  Standard  No. 
121  included  in  this  final  rule,  should 
slightly  decrease  manufacturing  costs. 

The  new  requirement  for  air 
compressor  governor  cut-in  pressure 
should  have  minimal  cost  impact.  The 
agency  believes  that  most,  if  not  all, 
vehicles  already  meet  the  requirement. 
For  those  vehicles  that  do  not  comply, 
only  a  minor  modification  is  necessary 
to  meet  the  requirement.  The  price  of 
new  vehicles  would  be  negligibly 
affected.  Thus,  neither  manufacturers  of 
motor  vehicles,  nor  small  businesses, 
small  organizations,  or  small 
governmental  units  which  purchase 
motor  vehicles,  will  be  significantly 
affected  by  the  amendments. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  The  amendment  has  no 
impact  on  any  State  laws. 

National  Environmental  Policy  Act 

The  agency  has  also  analyzed  this 
rule  for  the  purpose  of  the  National 
Environmental  Policy  Act.  NHTSA  has 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 


PART  571-lAMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1403. 1407; 
designation  of  authority  at  49  CFR  1.50. 

§571.121    [Amended] 

2.  Section  571.121  is  amended  by 
adding  S5.1.1.1  to  read  as  follows: 

S5.1.1.1  Air  compressor  cut-in 
pressure.  Effective  October  8. 1992.  or  at 
the  manufacturer's  option  effective 
November  7. 1991,  the  air  compressor 
governor  cut-in  pressure  shall  be  greater 
than  85  p.s.i. 

3.  S5.2.1.1  is  removed  and  S5.2.1.2 
through  S5.2.1.5  are  redesignated  as 
S5.2.1.1  through  S5.2.1.4  respectively. 

4.  Newly  redesignated  S5.2.1.1  is 
revised  to  read  as  follows: 

S5.2.1.1  For  vehicles  manufactured 
before  October  8, 1992,  total  service 
reservoir  volume  shall  be  at  least  eight 
times  the  combined  volume  of  all 
service  brake  chambers  at  maximum 
travel  of  the  pistons  or  diaphragms.  For 
vehicles  manufactured  on  or  after 
October  8, 1992.  or  at  the  manufacturer's 
option  for  vehicles  manufactured  on  or 
after  November  7. 1991.  the  total  volume 
of  each  service  reservoir  shall  be  at 
least  eight  times  the  combined  volume 
of  all  service  brake  chambers  serviced 
by  that  reservoir  at  the  maximum  travel 
of  the  pistons  or  diaphragms  of  those 
service  brake  chambers.  However,  the 
reservoirs  on  a  heavy  hauler  trailer  and 
on  the  trailer  portion  of  an  auto 
transporter  need  not  meet  the 
requirements  specified  in  S5. 2.1.1. 

5.  S5.2.1.5  is  added  to  read  as  follows: 
S5.2.1.5  For  vehicles  manufactured 

before  October  8. 1992.  a  reservoir  shall 
be  provided  that  is  capable,  when 
pressurized  to  90  p.s.i..  of  releasing  the 
vehicle's  parking  brakes  at  least  once 
and  that  is  unaffected  by  a  loss  of  air 
pressure  in  the  service  brake  system. 
This  requirement  need  not  be  met  if  the 
vehicle  meets  the  applicable 
requirements  specified  in  S5.1.1.1.  the 
second  sentence  of  S5.2.1.1.  and  S5.8.1 
through  S5.8.4,  notwithstanding  the 
effective  date  of  those  requirements. 

6.  Figure  1  is  revised  to  read  as 
follows: 

MLUNQ  CODE  4910-$S-M 


UMI 


3/8"  I.D.  Line 


Shop  Air 


1000  in  3 
Reservoir 


Control 
Valve 


MV 


QRV 


30'-3/8"  I.D.  Line 
/{Straight  or  Coiled) 


^mi_ 


30'-3/8'  I.D.  Line  (Straight  or  Coiled) 


Control  Line 
Glad  Hand 


Supply  Line 
Glad  Hand 

SV     -  Shut-off  Valve 

R       -  Regulator  (set  at  100  psi  for  sen/ice  brake  actuation  tests; 
95  psi  for  service  brake  release  tests;       N 

100  psi  for  parking  brake  tests  in  S5.6.3.3,  S5.6.3.4,  S5.6.5.4,  and  S5.6.6.5, 
and  for  the  supply  line  pressure  retention  test  in  S5.8.2;  and  any 
pressure  above  70  psi  for  parking  brake  test  in  S5.6.5.3.) 

CV    ■  Check  Valve 

MV    -  Metering  Valve  (Variable  or  Fixed) 

QRV  -  Quick  Release  Valve 


Figure  1 .  Trailer  Test  Fiig. 
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7.  S5.8  is  redesignated  S5.8.1  and  is 
revised  to  read  as  follows: 

55.8.1  Emergency  braking  capability. 
Each  trailer  other  than  a  trailer 
converter  dolly  shall  have  a  parking 
brake  system  that  conforms  to  S5.6  and 
that  applies  with  the  force  specified  in 
S5.6.1  or  S5.6.2  when  the  air  pressure  in 
the  supply  line  is  at  atmospheric 
pressure.  A  trailer  converter  dolly  shall 
have,  at  the  manufacturer's  option — 

(a)  A  parking  brake  system  that 
conforms  to  S5.6  and  that  applies  with 
the  force  specified  in  S5.6.1  or  S5.6.2 
when  the  air  pressure  in  the  supply  line 
is  at  atmospheric  pressure,  or 

(b)  An  emergency  system  that 
automatically  applies  the  service  brakes 
when  the  service  reservoir  is  at  any 
pressure  above  20  lb/in*  and  the  supply 
line  is  at  atmospheric  pressure. 
However,  any  agricultural  commodity 
trailer,  heavy  hauler  trailer,  or  pulpwood 
trailer  shall  meet  the  requirements  of 
S5.8.1  or,  at  the  option  of  the 
manufacturer,  the  requirements  of 

§  393.43  of  this  title. 

8.  S5.8  is  added  to  read  as  follows: 
S5.8  Trailer  Pneumatic  System  Failure 

Performance.  Each  trailer  shall  meet  the 
requirements  of  S5.8.1  through  S5.8.3. 

9.  S5.8.2  through  S5.8.3  are  added  to 
read  as  follows: 

55.8.2  Supply  Line  Pressure  Retention. 
Effective  October  8, 1992,  or  at  the 
manufacturer's  option  effective 
November  7, 1991,  any  single  leakage 
type  failure  in  the  service  brake  system 
(except  for  a  failure  of  the  supply  line,  a 
valve  directly  connected  to  the  supply 
line  or  a  component  of  a  brake  chamber 
housing)  shall  not  result  in  the  pressure 
in  the  supply  line  falling  below  70  p.s.i.. 
measured  at  the  forward  trailer  supply 
coupling.  A  trailer  shall  meet  the  above 
supply  line  pressure  retention 
requirement  with  its  brake  system 
connected  to  the  trailer  test  rig  shown  in 
Figure  1,  with  the  reservoirs  of  the 
trailer  and  test  rig  initially  pressurized 
to  100  p.s.i.,  and  the  regulator  of  the 
trailer  test  rig  set  at  100  p.s.i. 

55.8.3  Automatic  Application  of 
Parking  Brakes.  Effective  October  8, 
1992,  or  at  the  manufacturer's  option 
effective  November  7, 1991,  with  an 
initial  reservoir  system  pressure  of  100 
p.s.i.  and  initial  supply  line  pressure  of 
100  p.s.i.,  and  if  designed  to  tovj  a 
vehicle  equipped  with  air  brakes,  with  a 
50  cubic  inch  test  reservoir  connected  to 
the  rear  supply  line  coupling,  and  with 
any  subsequent  single  leakage  type 
failure  in  any  other  brake  system,  of  a 
part  designed  to  contain  compressed  air 
or  brake  fluid  (excluding  failure  of  a 
component  of  a  brake  chamber  housing 
but  including  failure  of  any  diaphragm 
of  a  brake  chamber  which  is  common  to 


the  parking  brake  system  and  any  other 
brake  system),  whenever  the  air 
pressure  in  the  supply  line  is  70  p.s.i.  or 
higher,  the  parking  brakes  shall  not 
provide  any  brake  retardation  as  a 
result  of  complete  or  partial  automatic 
application  of  the  parking  brakes. 

Issued  on  October  2, 1991. 
}erry  Ralph  Cuiry, 

Administrator. 

|FR  Doc.  91-24123  Filed  10-7-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 
[Docket  No.  910919-12191 

Taking  and  Importing  of  Marine 
Mammals  Incidental  to  Commercial 
Fisiiing  Operations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Interim  final  rule. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA  (Assistant 
Administrator),  is  publishing  revisions 
to  the  regulations,  published  as  a  final 
rule  on  March  30, 1990,  governing  the 
importation  of  yellowfin  tuna  and  tuna 
products  caught  in  association  with 
marine  mammals  by  foreign  purse  seine 
fishing  vessels  in  the  eastern  tropical 
Pacific  Ocean  (ETP).  These  revisions 
address:  (1)  How  to  calculate  a  mortality 
rate  for  the  U.S.  fleet  when  there  is  little 
or  no  fishing  effort  on  a  particular 
species  group  in  a  particular  area;  (2)  a 
new  schedule  for  requesting  and 
receiving  findings;  and  (3)  a  requirement 
for  submission  of  a  minimum  of  twelve 
months  of  observer  data  from  a  fishing 
season  for  reconsideration  of  a  negative 
finding  if  a  nation  has  been  denied  an 
affirmative  finding  due  to  an 
unacceptable  species  composition  test. 
This  12-month  period  adheres  to  the  U.S. 
District  Court's  interpretation  of  the 
MMPA  for  these  tests. 
DATES:  Effective  date:  October  8. 1991; 
comments  must  be  received  no  later 
than  November  7, 1991. 
ADDRESSES:  Comments  should  be  sent 
to  E.G.  Fullerton,  Director,  Southwest 
Region,  NMFS,  300  South  Ferry  Street, 
room  2005,  Terminal  Island,  CA  90731. 
Copies  of  the  supporting  analyses  are 
also  available. 

FOR  FURTHER  INFORMATION  CONTACT: 
E.G.  Fullerton,  Director,  Southwest 
Region,  NMFS,  213-514-6196. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Marine  Mammal  Protection  Act 
(MMPA)  provides  that  tuna  and 
products  derived  from  tuna  harvested  in 
the  ETP  cannot  be  imported  into  the 
United  States  if  the  fish  were  caught 
using  commercial  fishing  technology 
resulting  in  the  incidental  kill  of  marine 
mammals  in  excess  of  U.S.  standards. 
Congress  amended  the  MMPA  in  1984  to 
require  that  tuna  harvesting  nations  in 
the  ETP  have  a  dolphin  protection 
program  comparable  to  the  U.S.  program 
and  that  a  nation's  fleet  achieve  a 
dolphin  mortality  rate  comparable  to 
that  of  the  U.S.  fleet  in  order  to  be  able 
to  export  yellowfin  tuna  to  the  United 
States.  In  1988,  Congress  further 
amended  the  MMPA  (Pub.  L.  100-711) 
and  specified  that  the  mortality  rate  of  a 
harvesting  nation  must  not  be  more  than 
1.25  times  the  U.S.  fleet's  rate  by  the  end 
of  1990  and  for  subsequent  years. 

Under  existing  regulations 
implementing  this  provision  of  the  Act, 
the  incidental  dolphin  mortality  rate  of 
the  U.S.  fleet  is  determined  separately 
for  each  of  three  areas  and  for  two 
species  compositions  in  each  area,  to 
make  it  possible  to  treat  equitably  those 
harvesting  nations  whose  fleets  fish  in 
different  areas  than  the  U.S.  fleet  or  set 
their  purse  seine  nets  more  or  less 
frequently  than  the  U.S.  fleet  on  various 
dolphin  stocks.  A  comparable  total 
mortality  rate  for  the  U.S.  fleet  is  then 
calculated  from  the  six  determined  rates 
for  comparison  with  the  incidental 
dolphin  mortality  rate  of  a  foreign 
nation's  fleet.  In  calculating  the  U.S. 
fleet's  total  mortality  rate  comparable  to 
that  of  another  nation's  fleet,  each  of  the 
six  determined  rates  is  weighted  by  the 
fishing  effort  (i.e.,  number  of  sets)  of  the 
foreign  fleet  for  the  area  and  species 
composition. 

However,  the  existing  procedure  was 
developed  at  a  time  when  the  U.S.  fleet 
in  the  ETP  was  considerably  larger  than 
it  is  at  present.  Only  two  U.S.  vessels 
are  currently  encircling  dolphins  in  the 
pursuit  of  yellowfin  tuna.  Where  data 
are  not  available  for  a  particular  area 
and  species  grouping,  the  existing 
regulations  are  unclear  as  to  how  to 
calculate  the  comparable  total  mortality 
rate  for  the  U.S.  fleet.  Further,  for  a 
species  composition  in  a  particular  area  . 
(an  individual  cell  in  the  data  matrix  of 
three  areas  by  two  species 
compositions)  where  only  a  few  sets  by 
the  U.S.  fleet  have  occurred,  it  is  likely 
that  the  observed  mortality  rate  will  be 
highly  variable  and,  therefore, 
inappropriate  for  use  in  calculating  rates 
of  mortality  for  comparison  purposes. 
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One  purpose  of  this  interim  final  rule 
is  to  establish  an  alfernative  method  for 
calculating  the  comparable  total 
mortality  rate  of  the  U.S.  fleet  that  takes 
into  account  the  current  small  size  of  the 
U.S.  fleet. 

Another  purpose  of  this  rule  is  to 
revise  the  schedule  for  making  findings 
to  allow  importation  of  yellowfin  tuna 
into  the  United  States.  The  1988 
amendments  to  the  MMPA  governing 
the  importation  of  yellowfin  tuna  and 
tuna  products  require  that  a  harvesting 
nation  must  meet  a  two-part  test  to 
determine  that  its  marine  mammal 
program  is  comparable  to  that  of  the 
United  States  before  its  tuna  products 
are  allowed  to  enter  this  country.  A 
nation  must  provide  documentary 
evidence  that  it  has  a  regulatory 
program  for  taking  marine  mammals  in 
the  fishery  that  is  comparable  to  the  U.S. 
program,  and  the  average  rate  of 
incidental  mortality  of  marine  mammals 
in  the  fishery  must  be  comparable  to  the 
rates  for  the  U.S.  fleet  as  specified  in  the 
1988  amendments.  Also,  no  more  than  15 
percent  of  total  dolphin  mortality  may 
be  composed  of  eastern  spinner  dolphin, 
and  no  more  than  2  percent  of  total 
dolphin  mortality  may  be  composed  of 
coastal  spotted  dolphin. 

On  March  30, 1990,  NMFS 
promulgated  a  final  rule  (55  FR  11921)  to 
implement  portions  of  the  MMPA 
amendments  of  1988.  That  rule  required 
a  harvesting  nation  requesting  a  finding 
to  submit  specified  documentary 
evidence  on  its  regulatory  program, 
dolphin  mortality  rates,  and  species 
composition  mortality  in  an  annual 
report  for  each  calendar  year  by  July  31 
of  the  subsequent  year. 

Recent  judicial  decisions  necessitate 
revision  of  this  rule,  as  well  as  an 
interim  final  rule  published  on 
December  27, 1990,  that  also  affected  the 
schedule  for  making  findings  of 
comparability.  On  August  28. 1990;  the 
U.S.  District  Court  for  the  Northern 
District  of  California  found  that  the 
MMPA  required  NMFS  to  make  a 
finding  by  the  end  of  1989  that  the 
overall  mortality  rate  of  a  harvesting 
nation's  fleet  was  comparable  to  the 
U.S.  fleet's  rate  (no  more  than  2.0  times 
the  U.S.  rate  for  1989)  in  order  for  the 
harvesting  nation  to  continue  to  import 
yellowfin  tuna  into  the  United  States. 
The  Court  further  ruled  on  October  4, 
1990,  that  the  MMPA  required  NMFS  to 
make  findings  of  comparability  for 
species  composition  mortality  on  the 
basis  of  12  months  of  data.  The  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit 
affirmed  this  ruling  on  April  11, 1991. 

On  December  27, 1990  (55  FR  53160), 
the  schedule  for  harvesting  nations  to 
submit  annual  reports  was  changed  from 


July  31  of  the  subsequent  calendar  year 
to  March  15  of  each  year,  allowing 
NMFS  30  days  to  complete  a  proposed 
finding  by  April  15,  and  providing  for  a 
final  finding  by  May  31,  following  a 
public  comment  period. 

On  March  26. 1991,  the  U.S.  District 
Court  ruled  that  the  MMPA  required  the 
Secretary  of  the  Treasury  to  prohibit, 
after  December  31.  the  importation  of 
yellowfin  tuna  or  tuna  products 
harvested  by  purse  seine  in  the  ETP  by 
any  foreign  nation  unless  and  until  the 
Secretary  of  Commerce  makes  findings 
based  on  documentary  evidence 
provided  by  the  government  of  exporting 
nations  that  the  average  rate  of  the 
incidental  taking  by  vessels  of  such 
foreign  nation  is  no  more  than  1.25  times 
that  of  U.S.  vessels  during  the  same 
period  (for  1990  and  thereafter). 

In  summary,  the  court's  rulings 
necessitate  a  revision  of  the  finding 
schedules  published  on  March  30  and 
December  27, 1990.  Therefore,  NMFS  is 
publishing  the  following  revised  finding 
schedule  to  conform  to  the  mandates  of 
the  court. 

The  third  purpose  of  this  iriterim  final 
rule  is  to  establish  a  requirement  for 
submission  of  at  least  12  months  of 
observer  data  for  reconsideration  of  a 
negative  finding  based  upon  the  species 
composition  tests.  Current  regulations 
state  that  a  finding  may  be  reconsidered 
by  tl\e  Assistant  Administrator  upon 
submission  of  a  minimum  of  6  months  of 
observer  data  following  the  year  in 
which  the  nation's  incidental  take  was 
found  to  exceed  acceptable  levels.  The 
U.S.  District  Court,  on  October  4. 1990. 
ruled  that  the  MMPA  required  NMFS  to 
make  findings  of  comparability  for 
species  composition  on  the  basis  of  12 
months  of  data.  This  interim  final  rule 
requires  that  a  minimum  of  12  months  of 
data  following  the  period  in  which  the 
nation's  species  composition  of  the 
overall  mortality  rate  was  found  to 
exceed  acceptable  levels,  be  submitted 
for  reconsideration.  A  minimum  of  6 
months  of  observer  data,  documenting 
the  period  following  the  year  in  which 
nation's  marine  mammal  mortality  rate 
was  found  to  exceed  acceptable  levels, 
may  be  submitted  for  a  reconsideration 
of  a  negative  finding  if  the  species 
composition  test  was  acceptable  but  the 
overall  mortality  rate  was  unacceptable. 

I.  Calculating  the  Mortality  Rate  of  the 
U.S.  Fleet 

NMFS  has  examined  several  methods 
to  determine  comparability  of  the 
overall  mortality  rate  of  the  harvesting 
nations'  fleets  with  that  of  the  U.S.  fleet, 
and  has  chosen  to  use  an  unweighted 
mortality  estimate  when  it  is  determined 
that  a  weighted  mortality  estimate  is  not 


appropriate.  The  weighted  method 
arranges  data  in  a  two-by-three  matrix 
(the  total  number  of  marine  mammals 
observed  killed  in  each  of  three  fishing 
areas  (cells)  by  purse  seine  sets  on  (1) 
common  dolphin,  and  (2)  all  other 
marine  mammal  species).  The  current 
comparison  method,  which  uses 
weighted  U.S.  mortality  rates,  would  be 
replaced  by  a  direct  comparison  of 
unweighted  mortality  rates  for  the  U.S. 
and  the  foreign  fleet  whenever  there  are 
any  cells  with  four  or  fewer  sets  by  the 
U.S.  fleet  (including  cells  with  no  effort) 
and  where  there  is  some  effort  by  the 
foreign  fleet.  Using  this  method,  the 
existing  procedures  for  calculating  the 
mortality  rate  of  a  foreign  fleet  would 
not  change.  Further,  and  as  a  point  of 
clarification,  under  the  weighted  method 
for  any  cell  in  the  two-by-three  matrix 
where  no  data  exist  for  both  the  U.S. 
and  the  foreign  fleet,  this  cell  would  be 
dropped  from  the  calculation  of  the 
mortality  rate  of  the  U.S.  fleet.  Data  for 
calculating  the  unweighted  U.S. 
mortality  rate,  including  cells  with  four 
or  fewer  sets,  would  be  from  the  same 
time  period  as  the  data  used  to  calculate 
the  mortality  rate  for  the  foreign  fleet. 
As  explained  below,  the  period  of 
comparison  may  be  for  more  than  one 
year. 

NMFS  realizes  that  mortality  rates 
differ  due  to  differences  in  the  areas 
fished  and  dolphin  species  set  upon. 
However.  NMFS  believes  that  this 
revised  approach  best  satisfies  the 
intent  of  the  MMPA  as  interpreted  in 
recent  court  rulings. 

If  the  U.S.  fleet  has  no  dolphin  sets  in 
any  cell  for  which  the  foreign  nation 
made  sets  in  a  particular  fishing  year, 
NMFS  has  concluded  that  the  best 
approach  that  is  still  consistent  with  the 
Court's  rulings  is  to  require  a  foreign 
country  to  submit  data  from  two  or  more 
fishing  seasons  and  to  compare  these 
mortality  data  with  the  U.S.  data  from 
the  same  time  period.  This  option, 
allowed  under  the  current  regulations, 
permits  a  country  to  submit  data  for  a 
maximum  of  the  most  recent  5 
consecutive  years.  For  example,  if  the 
fleet  of  a  foreign  nation  has  made 
dolphin  sets  in  the  1992  and  1993  fishing 
seasons,  while  the  U.S.  fleet  has  only 
made  dolphin  sets  in  1992.  the  2  years  of 
data  from  the  foreign  fleet  would  be 
compared  with  data  from  the  same  time 
period  for  the  U.S.  fleet,  even  though  the 
number  of  dolphin  sets  in  the  second 
year  will  be  zero.  Further.  NMFS  will 
require  a  foreign  nation  to  submit  2  or 
more  years  of  data  in  the  case  where  the 
U.S.  fleet  has  fewer  than  five  sets  on 
dolphin  in  a  given  year  in  a  cell  in  which 
the  foreign  nation  had  made  sets. 
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The  disadvantage  of  the  direct 
comparison  method  (i.e..  methods  that 
do  not  incorporate  the  variance  of  an 
estimator  into  the  comparison)  is  that 
foreign  fleets  with  exactly  the  same 
mortality  rate  as  the  U.S.  fleet  will  fail 
the  comparability  test  by  chance  alone 
at  an  unacceptable  rate  (as  high  as  50 
percent  of  the  time)  according  to 
generally  accepted  statistical 
methodologies.  If  historical  U.S.  data 
were  not  used  to  compare  with  current 
foreign  data,  given  the  small  size  of  the 
U.S.  Picet,  there  would  be  no  way  out  of 
this  dilemma. 

Alternative  Comparability  Methods 
That  Were  Not  Considered  Appropriate 

Alternative  methods  to  handle  cells 
from  either  the  U.S.  or  a  foreign  data  set 
that  were  empty  or  had  little  effort  were 
also  considered,  but  rejected.  They  are 
as  follows: 

1.  Continue  under  existing  regulations. 
This  alternative  is  not  appropriate 

because  it  does  not  allow  for  the 
situation  where  a  foreign  fleet  has  effort 
on  a  particular  species  grouping  in  a 
particular  area,  while  the  U.S.  fleet  has 
no  such  effort.  If  a  foreign  nation 
submits  mortality  data  including  sets  on 
common  dolphins  in  area  2.  it  is  likely 
that  there  will  be  no  comparable  data 
for  the  U.S.  fleet  because  there  were  no 
U.S.  sets  on  common  dolphins  in  area  2 
between  1985  and  1989.  In  this  situation, 
the  U.S.  fleet's  mortality  rate  for 
common  dolphin  in  area  2  is  undefined. 
With  the  reduced  number  of  vessels  in 
the  U.S.  fleet,  this  problem  can  only 
become  worse. 

2.  Where  there  are  fewer  than  five 
sets  by  the  U.S.  fleet  in  a  particular  cell, 
eliminate  data  from  sets  in  this  area  and 
species  groupings  for  both  fleets  in 
calculating  mortality  rates. 

This  alternative  is  not  appropriate 
because  it  would  likely  result  in 
excluding  much  of  the  effort  of  a  foreign 
fleet  from  the  estimate  of  its  mortality 
rate  because  the  U.S.  fleet  had  little 
effort  on  a  particular  species  grouping  in 
a  particular  area. 

3.  Where  there  are  fewer  than  five 
sets  by  the  U.S.  fleet,  but  at  least  one  set 
on  a  particular  species  grouping  in  a 
particular  area,  calculate  the  U.S. 
mortality  rate  as  described  in  the 
interim  final  rule  published  March  16, 
1988  (53  FR  8910). 

This  alternative  was  rejected  because, 
while  it  is  mathematically  possible  in 
this  situation  to  follow  the  existing 
regulations  in  calculating  the  U.S.  fleet's 
mortality  rate,  it  is  not  statistically 
appropriate.  The  variability  in  dolphin 
mortality  in  a  single  set  is  known  to 
range  from  zero  to  over  1000  animals.  If 
this  single  set  happens  to  be  a  zero-kill 
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set,  it  is  likely  that  the  estimated  average  KPS  for  each  cell  from  the  1988- 

mortality  rate  for  the  U.S.  fleet  will  be  1990  U.S.  database. 

negatively  biased  (i.e..  the  mortality  rate  An  example  of  how  the  procedure 

will  be  underestimated).  If  an  unusually  would  be  applied  is  as  follows  (data  are 

large  number  of  animals  are  killed  in  actual  data  for  the  U.S.  fleet  in  1990  and 

this  set,  the  estimated  mortality  rate  of  for  a  hypothetical  foreign  fleet): 

the  U.S.  fleet  will  be  positively  biased. 

4.  Where  there  are  fewer  than  five  U.S.  FLEET  MORTALITY  DATA 
sets  by  the  U.S.  fleet  on  a  particular 
species  grouping  in  a  particular  area, 
use  one  of  several  statistical  approaches 
to  estimate  missing  data  (for  example, 
see  Biometry.  Sokal  and  Rolf,  1969,  W.H. 
Freeman  and  Co.:  p.  338). 

This  alternative  was  rejected  because. 

while  at  first  glance  it  seems  to  be 

reasonable,  on  further  inspection  of 

patterns  in  the  U.S.  fleet's  database  from  i-^„^.„.,  n. .,,«»,  n^r,.r..  ..r^  i-^a^. 

Tnor   ,r,on    .J              •              .u    .  lU  FORE  GN  NAT  ON  MORTALITY  DATA 
1985-1989,  it  does  not  seem  that  the 

area-effect  is  as  important  as  the 
species-effect  in  predicting  mortality 
rates,  especially  for  the  common  dolphin 
species  grouping.  To  test  the  area- 
versus-species  effect  for  common 
dolphins,  which  is  the  species  grouping 
most  likely  to  have  small  samples  in 
each  of  the  three  area  groupings,  NMFS 
scientists  compared  the  number  of  times 

that  the  kill-per-set  (KPS)  for  common  For  the  hypothetical  foreign  nation  in 

dolphins  in  area  3  was  less  than  the  KPS  the  example,  there  were  1,614  sets, 

in  area  1  and  the  number  of  times  that  which  resulted  in  a  mortality  of  4,180 

the  KPS  of  non-common  dolphins  in  area  dolphins.  The  mortality  rate  for  the 

3  was  less  than  the  KPS  in  area  1.  They  foreign  nation's  fleet  is.  therefore,  2.59 

found  that  for  common  dolphins  the  KPS  dolphins  per  set.  Under  the  existing 

in  area  3  was  less  than  the  KPS  in  area  1  regulations,  the  weighted  KPS  for  the 

in  1985. 1986, 1988,  and  1989.  Only  in  U.S.  fleet  is  calculated  as: 

1987  was  this  relationship  not  (231 /13)x  (10/1614) +  (0/0)x  (0/1614) -(-(b/ 

maintained.  For  non-common  dolphins,  i)x (4/1614) -i- (2146/1178)  x  (1000/ 

the  KPS  in  area  3  was  always  greater  1614)  + (1421/342)  x (500/1614) -(-(1267/ 

than  the  KPS  in  area  1— the  opposite  289)  x  (100/1642)  =  2.7737,  assuming  the 

relationship.  Therefore,  if  standard  ^^"^-  ^^^ere  0  is  divided  by  0 .8  0. 

statistical  approaches  (i.e.,  one  that  Under  this  approach,  the  U.S.  fleet's 

assumes  that  the  area-effect  observed  KPS  for  common  dolphins  in  area  3 

for  the  non-common  dolphin  species  would  be  changed  from  0.0  to  16.50,  and 

group  will  be  similar  to  the  area-effect  in  area  2  would  be  dropped  from  the 

for  the  common  dolphin  species  group)  calculation.  The  resulting  KPS  would  be 

are  used  to  estimate  the  KPS  for  2.8146. 

common  dolphins  in  area  3,  based  on  This  alternative  was  rejected  because 

observed  rates  of  mortality  for  common  it  was  determined  to  be  unacceptably 

and  non-common  dolphins  in  area  1  and  complicated,  particularly  given  Federal 

non-common  dolphins  in  area  3,  the  Court  comments  on  the  manner  in  which 

resulting  estimate  will  likely  be  an  NMFS  compared  the  mortaJity  rate  of 

overestimate.  Because  of  this  problem  the  U.S.  fleet  with  that  of  a  foreign  fleet, 

and  because  of  the  relative  homogeneity  and  is  likely  to  give  the  appearance  of 

in  the  average  KPS  for  common  dolphins  favoring  a  foreign  nation  that  has  a 

in  areas  1  and  3  from  1985  through  1989.  fishing  effort  on  dolphins  in  a  cell  that 

this  method  was  considered  the  U.S.  fleet  does  not. 

unacceptable.  6.  Use  a  "statistical"  method,  i.e.. 

5.  Where  there  are  fewer  than  five  evaluate  the  probability  of  obtaining  a 
sets  by  the  U.S.  fleet  on  a  particular  value  as  large  or  larger  than  the 
species  group  in  a  particular  area.  observed  KPS  of  a  foreign  fleet  from  a 
calculate  the  mortality  rate  for  that  cell  normal  distribution  with  a  mean  based 
as  the  average  mortality  rate  for  that  on  the  weighted  average  KPS  of  the  U.S. 
species  grouping  over  all  three  areas  fleet  (Ru.)  given  equal  consideration  to 
from  the  U.S.  database.  If  there  are  the  Type  I  and  Type  II  statistical  errors, 
fewer  than  five  sets  for  the  entire  Because  making  a  Type  I  error  (i.e.. 
species  grouping,  calculate  the  KPS  for  statistically  rejecting  a  fleet's  mortality 
each  cell  for  that  species  grouping  as  the  rate  when  it  should  be  accepted)  could 
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be  construed  as  disadvantaging  a 
foreign  fleet,  while  making  a  Type  II 
error  (i.e..  statistically  accepting  a  fleet's 
mortality  rate  when  it  should  be 
rejected)  could  be  construed  as 
disadvantaging  dolphins  stocks,  it  is 
recommended  in  applying  this  approach 
that  the  Type  I  and  II  errors  be  made 
equal  and  aet  at  0.1.  This  is  the  same 
error  rate  that  was  used  in  the 
experimental  design  of  NMFS'  dolphin 
monitoring  program. 

NMFS  personnel  are  currently 
studying  the  statistical  viability  of  this 
method.  Given  the  very  small  U.S.  fleet 
size  in  1991  (i.e..  1-3  vessels  fishing  on 
dolphins),  it  is  likely  that  R,  /R„  would 
have  to  be  greater  than  1.25  to  be 
significant  (R,  is  the  foreign  nation  kill- 
per-set  rate).  Because  of  this 
disadvantage  this  approach  was 
rejected,  although  under  a  less 
demanding  comparison  rate  standard  it 
would  represent  a  valid  statistical 
comparison. 

II.  Modifying  the  Finding  Schedule 

NMFS  is  redefining  the  fishing  season 
as  a  period  not  coincidental  with  a 
calendar  year,  but  rather  from  October  1 
through  September  30.  The  annual  report 
for  'the  fishing  season  would  require 
mortality  data  from  all  trips  completed 
from  October  1  through  September  30  of 
the  following  calendar  year.  The  3- 
month  period  following  the  fishing 
season  would  allow:  (1)  The  Inter- 
American  Tropical  Tuna  Commission 
(lATTC)  to  compile  the  observer  data 
and  submit  it  to  the  nations  requesting  a 
finding;  (2)  the  nation  requesting  a 
finding  to  compile  a  report  based  on 
these  observer  data  and  a  description  of 
its  regulatory  enforcement  program  for 
submission  to  NMFS  by  December  1; 
and  (3)  NMFS  to  compile  and  analyze 
the  annual  report  data  and  make  a 
finding  by  December  31.  If  a  finding  is 
not  made  by  December  3l,  an  embargo 
would  be  imposed.  The  disadvantage  of 
this  finding  schedule  is  that  the  fishing 
season  will  not  coincide  with  the 
calendar  year.  The  advantage  is  that  a 
finding  will  be  made  by  December  31  of 
each  year,  and  if  the  finding  is 
affirmative,  importation  of  yellowfin 
tuna  for  the  following  calendar  year  will 
be  allowed. 

The  selection  of  these  dates  was  made 
after  close  consultation  with  the  lATTC, 
which  administers  the  international 
tuna-dolphin  observer  program.  Its 
responsibility  also  includes  editing, 
verifying,  and  compiling  the  observer 
data  for  submission  to  participating 
harvesting  nations  for  their  use  in 
monitoring  fleet  performance  and 
preparation  of  annual  reports  for 
submission  to  the  United  States.  The 


lATTC  has  reorganized  its  observer 
data  processing  task  to  accommodate 
the  revised  schedule.  It  will  utilize  data 
from  both  permanent  and  provisional 
databases  in  order  to  provide  the  best 
available  data  in  the  shortest  possible 
time. 

Alternative  Schedules  That  Were  Not 
Considered  Appropriate 

Several  alternatives  were  considered 
that  would  allow  a  finding  to  be  made 
based  on  a  full  year's  data,  and  also  to 
be  made  by  the  end  of  the  year.  A  2-  to 
3-month  period  is  required  to  allow  the 
lATTC  time  to  assemble  and  verify  the 
data,  for  the  importing  nations  to 
prepare  and  submit  an  annual  report, 
and  for  NMFS  to  review  and  verify 
annual  report  data  and  make  a  finding 
for  each  nation.  This  essentially  means 
that  a  nation's  1-year  finding  must  be 
offset  by  3  months  from  the  1-year 
fishing  season,  either  before  the  end  of 
the  calendar  year  or  after  the  beginning 
of  the  calendar  year.  The  alternatives 
considered  are  discussed  below. 

1.  Establish  a  fishing  season  (October 
1  through  September  30)  for 
determination  of  overall  dolphin 
mortality  that  is  not  coincidental  with  a 
calendar  year,  but  allow  the  fishing  year 
to  remain  the  same  as  the  calendar  year 
for  the  determination  concerning  the 
percentage  of  the  total  mortality 

.  consisting  of  eastern  spinner  and 
coastal  spotted  dolphin.  The  annual 
report  would  be  submitted  and  a  finding 
made  for  the  following  calendar  year 
based  only  on  the  overall  mortality 
during  the  fishing  season.  A  subsequent 
finding  would  be  made  for  the 
percentage  of  the  total  mortality  for 
eastern  spinner  and  coastal  spotted 
dolphin  (probably  by  March  1).  This 
option  allows  the  use  of  a  calendar  year 
for  the  eastern  spinner  and  coastal 
spotted  dolphin,  and  allows  NMFS  to 
make  a  partial  finding  by  December  31 
of  each  year. 

Although  this  approach  would 
apparently  meet  the  requirements  of  the 
Court's  interpretations  of  the 
regulations,  the  obvious  drawback  is  the 
fact  that  two  findings  must  be  made 
each  year,  further  complicating  an 
already  complicated  procedure. 

2.  Make  a  finding  based  on  data  from 
a  calendar  year,  to  be  defined  as  the 
fishing  season,  for  all  dolphin  mortality. 
Again,  approximately  2  to  3  months  are 
necessary  to  allow  the  lATTC  time  to 
compile  the  data,  to  submit  it  to  the 
nations,  for  the  importing  nations  to 
prepare  and  submit  an  annual  report, 
and  for  NMFS  to  make  a  finding  based 
on  the  annual  reports.  A  finding  would 
be  made  on  March  15,  and  would  extend 
until  the  following  March  15.  This 


method  has  the  benefit  of  using  observei 
data  for  an  entire  calendar  year  as  a 
basis  for  a  finding,  but  a  finding  would 
not  be  made  until  March  15.  If  a  nation 
does  not  submit  its  annual  report  in  time 
for  NMFS  to  make  the  finding  by  March 
15,  an  embargo  of  that  nation's  yellowfin 
tuna  products  would  be  imposed. 

This  method  would  not  be  acceptable 
in  view  of  the  rulings  of  the  Court 
because  the  finding  is  not  made  by  the 
end  of  the  calendar  year.  Also,  it  ia 
much  simpler  for  exporters  and 
importers  to  deal  with  a  finding  that  is 
made  to  extend  for  a  calendar  year, 
which  is  the  established  practice. 

III.  Requirement  for  Reconsideration  of 
Negative  Finding 

The  U.S.  District  Court  ruled  on 
October  4. 1990,  that  the  MMPA 
required  NMFS  to  make  findings  of 
comparability  for  species  composition 
on  the  basis  of  12  months  of  data.  In 
accordance  with  the  Court's 
interpretation  of  the  MMPA.  NMFS  is 
requiring  that  a  nation  that  wishes  to  be 
reconsidered  for  a  finding  after  receiving 
a  negative  finding  must  submit,  at  a 
minimum,  observer  data  from  the  most 
recent  complete  fishing  season.  This 
interim  final  rule  requires  a  minimum  of 
12  months  of  data  be  submitted  for 
reconsideration  of  the  species 
composition  of  the  mortality  (i.e.,  no 
more  than  15  percent  and  of  the  nation's 
observed  total  mortality  may  be 
comprised  of  eastern  spinner  dolphin, 
and  no  more  than  2  percent  of  the  total 
mortality  may  be  comprised  of  coastal 
spotted  dolphin)  if  the  overall  mortality 
was  found  to  be  no  greater  than  1.25 
times  that  of  the  U.S.  mortality  rate.  A 
finding  on  overall  mortality  may  be 
reconsidered  by  the  Assistant 
Administrator  upon  submission  of  a 
minimum  of  6  months  observer  data 
following  the  year  in  which  the  nation's 
mortality  rale  was  found  to  exceed 
acceptable  levels.  Because  the  Court 
found  that  computations  for  the  species 
mortality  composition  could  not  be 
made  using  periods  of  less  than  1  year, 
the  interim  final  rule  requires  a  full  year 
of  observer  data  for  determination  of 
species  mortality  composition.  The 
period  for  which  observer  data  may  be 
reconsidered  must  follow  the  period  in 
which  the  nation's  mortality  rate  was 
found  to  exceed  acceptable  levels.  A 
negative  finding  based  upon  a  deficient 
program  element  could  be  reconsidered 
at  any  time. 

Classification 

The  Assistant  Administrator  has 
determined  that  the  changes  proposed  to 
be  made  at  50  CFR  216.24(e)  by  this 
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interim  final  rule  will  not  have  a 
significant  impact  on  the  human 
environment.  This  determination  is 
based  on  the  impact  analyses  provided 
in  the  environmental  assessment  (EA) 
prepared  for  the  interim  final  yellowfin 
tuna  import  rule  which  was  published 
on  March  7, 1989.  Therefore,  an 
environmental  impact  statement  is  not 
required.  The  EA  is  available  upon 
request  (see  ADDRESSES). 

This  rule  is  being  promulgated  as  an 
interim  final  rule  without  opportunity  for 
prior  public  comment  and  without  a 
delayed  effectiveness  period  because  it 
involves  a  foreign  affairs  function  of  the 
United  States.  The  timing  of  an 
announcement  of  a  proposed  change  in 
foreign  nations'  reporting  date 
requirements  or  of  imposing  embargoes 
against  nations  with  findings  that  are 
due  to  expire  on  December  31. 1991.  is 
closely  linked  with  the  Government's 
overall  political  agenda  concerning 
relations  with  these  other  nations.  Data 
submitted  by  December  1. 1991.  will 
allow  findings  by  December  31. 1991. 
and  will  avoid  unnecessary  embargoes. 
Public  comment  is  solicited  while  this 
rule  is  in  e^ect  and  comments  received 
will  be  considered  in  preparing  the  final 
rule.  The  Assistant  Administrator  has 
determined  that  this  interim  final  rule  is 
not  subject  to  review  under  Executive 
Order  12291  because  it  involves  a 
foreign  a^airs  function  of  the  United 
States  (section  1  (a)(2)).  This  interim 
final  rule  does  not  contain  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act  and  does 
not  contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612.  The 
Regulatory  Flexibility  Act  does  not 
apply  to  this  action. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure,  Imports,  Marine  mammals. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Transportation. 


Dated:  October  1. 1991. 
Samuel  W.  McKeen, 
Program  Management  Officer. 

For  reasons  stated  in  the  preamble,  50 
CFR  part  216  is  amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  In  §  216.3,  a  new  definition  for 
"Fishing  season,"  is  added  in 
alphabetical  order,  to  read  as  follows: 

§216.3    Definitions. 

Fishing  season  means,  for  the 
purposes  of  §  216.24(e),  those  sets  made 
on  trips  that  are  completed  between 
October  1  and  September  30  of  the 
following  calendar  year. 
•        •        *        •        • 

3.  In  §  216.24,  paragraphs  (e)(5)(iv). 
(e)(5)(v),  (e)(5)(v)(F),  and  (e){5)(viii)  are 
revised  to  read  as  follows: 

§  216.24    Taking  and  related  acts  incidental 
to  commercial  fishing  operations. 

***** 

(e)  •  •  • 

(5)  *  *  * 

(iv)  A  harvesting  nation  that  has  in 
effect  a  positive  finding  under  this 
section  may  request  renewal  of  its 
finding  for  the  following  calendar  year 
by  providing  the  Assistant 
Administrator,  by  December  1  of  the 
current  calendar  year,  an  update  of  the 
information  listed  in  §  216.24(e)(5](ii) 
summarizing  all  fishing  trips  completed 
during  the  12-month  period  from 
October  1  of  the  previous  calendar  year 
through  September  30  of  the  current 
year. 

(v)  The  Assistant  Administrator's 
determination  of  a  nation's  timely 
submitted  request  for  renewal  of  an 
affirmative  finding  will  be  announced  by 
December  31.  A  finding  will  be  valid  for 


the  calendar  year  following  the  fishing 
season  for  which  observer  data  was 
submitted  for  obtaining  a  finding.  The 
Assistant  Administrator  will  make  an 
affirmative  finding  or  renew  an 
affirmative  finding  if: 

*  *        •        *        * 

(F)  For  determining  comparability 
where  there  are  fewer  than  five  sets 
(including  no  effort)  on  dolphin  by  the 
U.S.  fleet  in  a  fishing  area  on  a  species 
grouping  that  has  fishing  effort  by  the 
foreign  nation  requesting  a 
comparability  test,  the  mortality  rates 
used  for  comparability  will  be  the 
overall  (i.e..  unweighted)  kill-per-set  rate 
of  the  U.S.  fleet  and  of  the  foreign 
nation's  fleet. 

*  *        •        •        * 

(viii)  The  Assistant  Administrator 
may  reconsider  a  finding  upon  a  request 
from  and  the  submission  of  additional 
information  by  the  harvesting  nation,  if 
the  information  indicates  that  the  nation 
has  met  the  requirements  under 
paragraph  (e)(5)(v)  of  this  section.  For  a 
harvesting  nation  whose  marine 
mammal  mortahty  rate  was  found  to 
exceed  the  acceptable  levels  prescribed 
in  paragraphs  (e)(5)(v)(E),  (e)(5)(v)(F).  or 
(e)(5)(v){G)  of  this  section,  the  additional 
information  must  include  data  collected 
by  an  acceptable  observer  program 
which  must  demonstrate  that  the 
nation's  fleet  marine  mammal  mortality 
rate  improved  to  the  acceptable  level 
during  the  period  submitted  for 
comparison,  which  must  include,  at  a 
minimum,  the  most  recent: 

(A)  twelve  months  of  observer  data  if 
the  species  composition  rate  prescribed 
by  (e)(5)(v)(C)  was  not  acceptable;  or 

(B)  six  months  of  observer  data  if  the   • 
average  kill-per-set  rate  prescribed  by 
(e)(5)(v)(E)  was  not  acceptable. 
***** 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
oppoftimity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  905 
I  Docket  No.  FV-9 1 -432PR  ] 

Proposed  Increase  in  1991-92 
Budgeted  Expenditures  Under  ttie 
Marketing  Order  Covering  Oranges, 
Grapefruit,  Tangerines,  and  Tangelos 
Grown  in  Florida 

agency:  Agricultural  Marketing  Service. 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  proposes  increasing 
authorized  expenditures  by  $6,000  for 
the  1991-92  fiscal  year  (August  1-July 
31)  under  Marketing  Order  No.  905.  This 
action  would  increase  authorized 
expenditures  to  $216,000,  up  from 
$210,000.  The  $6,000  will  be  added  to  the 
"Appropriated  Reserve"  which  was 
created  to  be  utilized  this  season  for  a 
"Mexico-Texas  Citrus  Tour."  scheduled 
to  take  place  in  March  1992.  This 
season,  the  tour  will  encompass  the 
Texas  Valley  and  the  citrus  producing 
regions  of  Mexico. 

This  proposed  action  is  needed  for  the 
Citrus  Administrative  Committee 
(committee)  to  pay  additional 
anticipated  expenses  associated  with 
the  tour.  The  committee's  initial  cost 
estimate  was  not  adequate  to  cover  the 
cost.  The  proposed  action  would  enable 
the  committee  to  continue  to  perform  its 
duties  and  the  marketing  order  to 
operate. 

DATES:  Comments  must  be  received  by 
November  7, 1991. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2525-S, 
Washington.  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 


reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order. 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington, 
DC  20090-6456;  telephone:  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
905,  both  as  amended  (7  CFR  part  905). 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  order.  The  agreement  and  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  arie 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  100  citrus  handlers 
subject  to  regulation  under  the 
marketing  order  covering  fresh  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  10,200 
producers  of  these  fruits  in  Florida. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  A 
minority  of  these  handlers  and  a 


majority  of  these  producers  may  be 
classified  as  small  entities. 

A  final  rule  was  published  in  the 
Federal  Register  (56  FR  32061,  July  15, 
1991)  authorizing  expenditures  of 
$210,000  and  an  assessment  rate  of 
$0.0025  per  4/5  bushel  carton  of  fresh 
fruit  shipped  under  M.O.  905  for  the 
fiscal  year  ending  July  31, 1992. 

This  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  citrus 
fruit  handled  from  the  beginning  of  such 
year.  An  annual  budget  of  expenses  and 
assessment  rate  is  prepared  by  the 
committee  and  submitted  to  the 
Department  for  approval.  The  committee 
members  are  handlers  and  producers  of 
Florida  citrus.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budget  is  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  had  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  the  expected 
cartons  (4/5  bushels)  of  fruit  shipped. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessments  are  usually  acted 
upon  by  the  committee  shortly  before 
the  season  begins,  and  during  the 
season  when  needed,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  budget  and  assessment  rate 
approvals,  and  any  increases,  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  committee  met  on  September  10. 
1991.  and  unanimously  recommended  a 
$6,000  increase  in  1991-92  budgeted 
expenditures  to  $216,000.  up  from  the 
$210,000  currently  authorized.  The  $6,000 
v.i!l  be  added  to  the  "Appropriated 
Reserx'e"  which  was  created  to  be 
utilized  this  season  for  a  "Mexico-Texas 
Citrus  Tour,"  scheduled  for  March  1992. 
The  purpose  of  this  tour  is  to  gather 
information  on  the  growing  and 
marketing  of  fruit  in  Mexico  and  Texas. 
This  information  will  be  used  by  the 
committee  to  plan  how  Florida  citrus 
will  be  marketed  domestically.  This 
season,  the  tour  will  encompass  the 
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Texas  Valley  and  the  citrus  producing 
regions  of  Mexico.  This  proposed  action 
is  needed  by  the  committee  to  pay 
additional  anticipated  expenses 
associated  with  the  tour.  The 
committee's  earlier  cost  estimate  was 
not  adequate  to  cover  the  cost. 

The  committee  plans  to  finance  this 
additional  $6,000  of  expenses  by 
drawing  funds  from  its  reserve  fund, 
which  is  adequate  to  cover  the 
contemplated  additional  expenditures. 
Thus,  no  increase  in  the  current 
assessment  rate  is  necessary.  This 
proposed  action  would  enable  the 
committee  to  continue  to  perform  its 
duties  and  the  marketing  order  to 
operate. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Based  on  the 
above,  the  Administrator  of  the  AMS 
has  determined  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

A  comment  period  of  30  days  is 
deemed  appropriate  for  this  action.  The 
fiscal  year  for  this  marketing  order 
began  on  August  1. 1991.  and  the 
committee's  expenses  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
905  be  amended  as  follows: 

PART  905— ORANGES.  GRAPEFRUIT, 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  905.230  is  revised  to  read  as 
follows: 

§  905.230    Expenses  and  assessment  rate. 

Expenses  of  $216,000  by  the  Citrus 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.0025  per  4/5  bushel  carton  of 
assessable  fruit  is  established  for  the 
fiscal  year  ending  July  31. 1992.  Any 
unexpended  funds  from  the  1990-91 
fiscal  year  may  be  carried  over  as  a 
reserve. 


Dated:  October  2. 1991. 
William  ].  Doyle. 

Associate  Deputy  Director.  Fruit  and 

Vegetable  Division. 

(PR  Doc.  91-24193  Filed  10-7-91:  8:45  am| 

MLUNG  CODE  3410-02-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-NM-203-AD1 

Airworthiness  Directives;  British 
Aerospace  ATP  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  all  British 
Aerospace  Model  ATP  series  airplanes, 
which  currently  requires  repetitive 
applications  of  an  icing  inhibitor  to  each 
propeller  blade.  Ice  shedding  from  the 
propeller  blades  could  strike  the 
fuselage  and  subsequently  result  in 
reduced  structural  integrity  of  the 
fuselage.  This  action  would  add  an 
additional  modification  which,  if 
accomplished,  would  terminate  the  need 
for  repetitive  applications  of  icing 
inhibitor.  This  proposal  is  prompted  by 
the  development  of  a  new  propeller 
blade  assembly  and  ice  control  timer 
unit. 

DATES:  Comments  must  be  received  no 
later  than  November  26. 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
203-AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056,  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins.  P.O.  Box  17414. 
Dulles  International  Airport. 
Washington.  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Schroeder.  Standardization 
Branch.  ANM-113:  telephone  (206)  227- 
2148.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 


SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-203-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  October  1. 1990.  the  FAA  issued 
AD  90-21-12,  Amendment  39-6764  (55 
FR  41512,  October  12, 1990).  applicable 
to  all  Model  ATP  series  airplanes,  to 
require  repetitive  applications  of  an 
icing  inhibitor  to  each  propeller  blade.  , 
That  action  was  prompted  by  reports  of 
vibration  and/or  fuselage  skin  damage 
due  to  the  shedding  of  ice  accretion  from 
the  propeller  blades.  This  condition,  if 
not  corrected,  could  result  if  reduced 
structural  integrity  of  the  fuselage. 

Since  issuance  of  that  AD.  British 
Aerospace  has  issued  Service  Bulletin 
ATP-61-2.  Revision  2.  dated  October  25, 
1990.  which  describes  procedures  for  the 
application  of  Autoglym  12  as  an 
alternative  to  Icex  icing  inhibitor;  and 
installation  of  a  composite  ice  guard 
(Modification  10129A)  as  an  alternative 
for  repetitive  application  of  icing 
inhibitor. 

British  Aerospace  has  also  issued 
Revision  3  of  Service  Bulletin  ATP-61-2. 
dated  April  19, 1991,  which  describes 
procedures  for  the  installation  of  a  new 
propeller  digital  ice  control  timer  unit 
and  a  new  propeller  blade  and  roller 
assembly  incorporating  an  external 
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blade  heater  (Modification  10174A)  as 
an  additional  alternative  for  repetitive 
applications  of  icing  inhibitor.  This 
modification,  when  accomplished,  will 
reduce:  (1)  The  amount  of  ice  accretion 
on  the  propeller  blades,  (2)  the  size  of 
the  ice  particles  separating  from  the 
blades,  (3)  the  probability  of  ice 
particles  damaging  the  fuselage,  and  (4) 
the  degree  of  propeller  imbalance 
resulting  from  separation  of  ice  particles 
from  the  blades.  The  United  Kingdom 
has  classified  these  service  bulletins  as 
mandatory. 

Additionally.  British  Aerospace  has 
issued  Service  Bulletin  ATP-30-13. 
Revision  1,  dated  February  15. 1991, 
which  provides  further  detailed 
procedures  for  the  accomplishment  of 
Modification  10174A. 

This  airplane  model  is  manufactured, 
in  the  United  Kingdom  and  type 
certificated  in  the  United  Slates  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  that 
would  supersede  AD  90-21-12  with  a 
new  airworthiness  directive  and  that 
would  continue  to  require  repetitive 
applications  of  icing  inhibitor  to  each 
propeller  blade.  However,  this  proposal 
would  add  an  additional  modification 
which,  if  accomplished  in  accordance 
with  the  service  bulletins  previously 
described,  would  terminate  the  need  for 
repetitive  applications  of  icing  inhibitor. 

It  is  estimated  that  8  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $880. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26. 1979):  and  (31  if  promulgated,  will  not 


have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6764  and  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  No.  91-NM-203- 
AD.  Supersedes  AD  90-21-12. 

Applicability:  Model  BAe  ATP  series 
airplanes,  which  have  not  incorporated 
Modification  10129A  or  10174A.  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  structural  integrity  of 
the  fuselage,  accomplish  the  following: 

(a)  Within  50  hours  time-in-service  after 
October  29, 1990  (the  effective  date  of  AD  90- 
21-12,  Amendment  39-6764),  and  thereafter  at 
intervals  not  to  exceed  50  hours  time-in- 
service,  apply  an  icing  inhibitor  to  the 
propeller  blades  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-61-2, 
Revision  1,  dated  October  31, 1989,  or 
Revision  2.  dated  October  25. 1990,  or 
Revision  3,  dated  April  19, 1991. 

(b)  Installation  of  Modification  10129A 
(installation  of  ice  guards  on  both  the  left  and 
right  sides  of  the  fuselage)  in  accordance 
with  British  Aerospace  Service  Bulletin  ATP- 
53-10,  dated  March  7, 1990:  or  installation  of 
Modification  10174A  (installation  of  a  new 
propeller  digital  ice  control  timer  unit  and  a 
new  propeller  blade  and  roller  assembly)  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-30-13,  Revision  1,  dated 
February  15, 1991,  constitutes  terminating 
action  for  the  repetitive  applications  of  icing 
inhibitor  to  the  propeller  blades  as  required 
by  paragraph  (a)  of  this  AD. 

((!)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 


Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace,  PLC,  Librarian  for  Service 
Bulletins,  P.O.  Box  17414.  Dulles  International 
Airport,  Washington,  DC  20041-0414.  These 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

Issued  in  Renton,  Washington,  on 
September  25, 1991. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-24161  Filed  10-7-81;  8:45  amj 

BILUNQ  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  91-NM-93-AD] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM);  reopening 
of  comment  period. 

summary:  This  notice  proposes  to  revise 
an  earlier  proposed  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737  airplanes,  which 
would  have  required  the  installation  of 
additional  protection  on  the  wire 
bundles  in  the  circuit  breaker  panel  to 
guard  against  damage  from  chaHng  and 
to  protect  the  battery  bus  wiring  from 
overloading.  That  proposal  was 
prompted  by  reports  of  arcing  and 
smoke  emanating  from  the  panel  and 
discovery  of  undersized  wiring  to  a 
battery  bus.  These  conditions,  if  not 
corrected,  could  result  in  smoke  and  fire 
in  the  cockpit  emanating  from  the  panel 
and  loss  of  safety  essential  systems. 
This  revised  proposal  would  require  that 
additional  airplanes  be  included  in  the 
applicability  of  the  rule. 

dates:  Comments  must  be  received  no 
later  than  November  12, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention 
Airworthiness  Rules  Docket  No.  91-NM- 
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93-AD,  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Matthew  S.  Wade,  Seattle  Aircraft 
Certification  Office.  Systems  and 
Equipment  Branch.  ANM-130S: 
telephone  (206)  227-2751.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  9805S-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commentors  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  the  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-93-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commentor. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  airworthiness  directive,  applicable  to 
Boeing  Wodel  737  series  airplanes, 
which  would  have  required  the 
installation  of  additional  protection  of 
the  wire  bundles  in  the  circuit  breaker 
panel  to  guard  against  damage  from 
chafing  and  to  protect  the  battery  bus 
wiring  from  overloading,  was  published 


in  the  Federal  Register  on  May  8. 1991 
(56  FR  21342). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  manufacturer  requested  that  the 
proposed  rule  be  revised  to  cite  other 
revisions  of  the  referenced  service 
bulletins  as  additional  appropriate 
sources  for  service  information.  The 
maufacturer  also  requested  that  the 
proposed  rule  be  clarified  to  give  credit 
to  airplanes  on  which  the  modification 
had  been  accomplished  previously  in 
accordance  with  other  revisions  of  the 
referenced  service  bulletins. 

The  FAA  concurs  with  these  requests. 
Since  issuance  of  the  proposal,  the  FAA 
has  reviewed  and  approved  the 
following  service  bulletins: 

a.  Boeing  Service  Bulletin  737-24-1077, 
Revision  1.  dated  August  16. 1990;  and 
Revision  2.  dated  July  25. 1991. 

b.  Boeing  Service  Bulletin  737-24- 
1084.  Revision  1.  dated  March  8. 1991. 

These  revisions  make  minor 
clarifications  to  the  accomplishment 
instructions.  They  also  add  airplanes  to 
the  effectivity  lisfings;  these  additional 
airplanes  have  been  identified  as  ones 
on  which  the  subject  modification  has 
not  been  installed. 

The  FAA  had  determined  that,  since 
additional  airplanes  have  been 
identified  that  are  subject  to  the 
addressed  unsafe  condition,  the 
proposed  rule  must  be  revised  to  include 
these  airplanes  in  the  applicability  of 
the  rule.  Since  this  change  would 
expand  the  scope  of  the  proposal,  the 
comment  period  had  been  reopened  to 
provide  additional  time  for  public 
comment  on  the  revised  proposal. 

The  proposed  rule  also  has  been 
revised  to  include  all  revisions  of  the 
referenced  service  bulletins  as 
appropriate  sources  of  service 
informafion.  Additionally,  the  format  of 
the  proposed  rule  has  been  restructured 
to  be  consistent  with  the  standard 
Federal  Register  style. 

There  are  approximately  863  Boeing 
Model  737  series  airplanes  of  the 
affected  design  in  the  worldwide  fieet.  It 
is  estimated  that  450  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD.  It 
would  take  approximately  10  manhburs 
per  airplane  to  accomplish  both 
modifications  on  388  airplanes,  and  6 
manhours  per  airplane  to  replace  the 
undersized  wire  on  the  other  62 
airplanes.  The  average  labor  cost  would 
be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$233,860. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-93-AD. 

Applicability:  Model  737  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  737-24- 
1077.  Revision  2,  dated  July  25, 1991.  and 
Boeing  Service  Bulletin  737-24-1084.  Revision 
1,  dated  March  8, 1991;  certificated  in  any 
category. 

Compliance:  Required  within  6  months 
after  the  effective  date  of  this  AD.  unless 
previously  accomplished. 

To  prevent  chafing  of  wires  and  eleclrical 
overload  of  wires,  and  to  remove  the 
potential  for  a  fire  in  the  cockpit,  accomplish 
the  following: 

(a)  For  airplanes  listed  in  Boeing  Service 
Bulletin  737-24-1077.  Revision  2,  dated  July 
25. 1991:  Modify  the  wire  bundles  and  install 
a  capped  quick  release  receptacle  and 
nutplate  in  accordance  with  Boeing  Service 
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Bulletin  737-24-1077,  dated  August  17. 1989; 
Revision  1,  dated  August  16, 1990:  or  Revision 
2,  dated  July  25, 1991. 

(b)  For  airplanes  listed  in  Boeing  Service 
Bulletin  737-24-1084.  Revision  1.  dated  March 
8, 1991:  Replace  the  undersized  wire  with  a  12 
gage  wire  in  the  P6-2  Circuit  Breaker  Panel  in 
accordance  with  Boeing  Service  Bulletin  737- 
24-1084.  dated  October  11, 1990:  or  Revision 
1.  dated  March  8, 1991. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  CertiFication  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
,  have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Gommercial  Airplane  Group.  P.O.  Box  3707, 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW..  Renton, 
Washington. 

Issued  in  Renton.  Washington,  on 
September  25, 1991. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  91-24162  Filed  10-7-91;  8:45  am) 

BILLING  CODE  4t10-13-M 


14  CFR  Part  39 

[  Docket  No.  9 1  -NM- 1 70-AD  ] 

Airworthiness  Directives;  SAAB- 
Scania  Models  SF-340A  and  SAAB 
340B  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  SAAB-Scania 
Models  SF-340A  and  SAAB  340B  series 
airplanes,  which  would  require 
inspection  and  modification  of  the 
passenger  door  handle  mechanism.  This 
proposal  is  prompted  by  reports  of 
cracked  spring  pins  in  the  door  handle 
attachments.  This  condition,  if  not 
corrected,  could  result  in  impeded 
passenger  evacuation  during  an 
emergency  egress. 

DATES:  Comments  must  be  received  no 
later  than  November  25. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 


Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
170-AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  SAAB-Scania  AB,  Product  Support, 
S-581.88.  Linkoping,  Sweden.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-170-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  of  Sweden, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
has  notified  the  FAA  of  an  unsafe 
condition  which  may  exist  on  certain 
SAAB-Scania  Models  SF-340A  and 
SAAB  340B  series  airplanes.  There  have 
been  recent  reports  of  cracked  spring 


pins  in  main  passenger  door  handle 
attachments.  If  the  spring  pins  crack, 
they  may  not  stay  in  place,  and  opening 
of  the  main  passenger  door  may  be 
impossible.  This  condition,  if  not 
corrected,  could. result  in  impeded 
passenger  evacuation  during  an 
emergency  egress. 

SAAB-Scania  has  issued  Service 
Bulletin  340-52-014.  dated  April  16, 1991. 
which  describes  procedures  to  perform  a 
one-time  inspection  of  spring  pin  holes 
for  hole  diameter  tolerance,  and  repair, 
if  necessary;  replacement  of  spring  pins 
on  the  main  passenger  door  handle 
mechanism;  and  installation  of 
additional  retaining  bolts  at  the  upper 
and  lower  door  handles.  The  LFV  has 
classified  this  service  bulletin  as 
mandatory,  and  has  issued  Swedish 
Airworthiness  Directive  (SAD)  No.  1- 
048  addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  and  AD  is  proposed 
which  would  require  a  one-time 
inspection  of  spring  pin  holes  for  hole 
diameter  tolerance,  and  repair,  if 
necessary;  replacement  of  spring  pins  on 
the  main  passenger  door  handle 
mechanism;  and  installation  of 
additional  retaining  bolts  at  the  upper 
and  lower  door  handles;  in  accordance 
with  the  service  bulletin  previously 
described. 

It  is  estimated  that  121  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Required  parts  would  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $19,965. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  under  Executive 
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Order  12291,  (2)  is  not  a  "signiflcant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safely.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-4 AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 19tt3);  and  14  CFR  11.89. 

§39.13    (AMENDED) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Saab-Scania:  Docket  No.  91-NVi-170-AD. 

Applicability.  Model  SF-340A  series 
airplanes,  Serial  Numbers  004  through  159; 
and  SAAB  340B  series  airplanes.  Serial 
Numbers  160  through  259;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  impeded  passenger  evacuation 
during  an  emergency  egress,  accomplish  the 
following: 

(a)  Within  600  landings  after  the  effective 
date  of  this  AD.  accomplish  the  following  in 
accordance  with  SAAB  Service  Bulletin  340- 
52-014,  dated  April  16. 1991: 

(1)  After  removing  the  two  main  passenger 
door  handle  spring  pins  (roll  pins),  perform 
an  inspection  of  the  spring  pin  holes  for 
proper  hole  tolerance.  If  the  hole  diameter  is 
undersize  or  oversize,  prior  to  further  flight, 
repair  in  accordance  with  the  service  bulletin. 

(2)  Replace  the  two  spring  pins  on  the  main 
passenger  door  handle  mechanism  with  new 
spring  pins,  and  install  additional  locking 
bolts  at  the  upper  and  lower  door  handles  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  he  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch.  ANM-llS. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  SAAB- 
Scania  AB,  Product  Support,  S-58i.Ba 
Linkoping,  Sweden. 

These  documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Land  Avenue  SW., 
Renton,  Washington. 

Issued  in  Renton,  Washington,  on 
September  24, 1991. 
Darrell  M.  Paderson, 
Acting  Manager.  Transport  Aiqjiane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  91-24163  Filed  10-7-91;  8:45  am) 

BILUNQ  CODE  MIO-IMi 


14  CFR  Part  39 

[Docket  Na  91-NM-160-AD] 

Airworthiness  Directh/es;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). ^ 

SUMMARY:  This  notice  proposes  to 
supersede  two  existing  airworthiness 
directives,  applicable  to  certain  Boeing 
Model  737  series  airplanes,  which 
currently  require  repetitive  inspections, 
cleaning  of  the  auxiliary  power  unit 
shroud  drains  and  plenum  fuel  drain, 
and  an  Airplane  Flight  Manual 
limitation  which  prescribes  an 
operational  procedure  to  be  followed 
when  an  unsuccessful  start  occurs.  This 
condition,  if  not  corrected,  could  result 
in  severe  fire  damage  to  the  empermage 
causing  the  loss  of  primary  flight  control 
surfaces.  This  action  would  require 
modifications  to  the  affected  AJPU 
drains.  This  proposal  is  prompted  by  a 
modification,  developed  by  the 
manufacturer,  which  provides  an 
improved  drain.  Once  installed,  this 
modification  terminates  the  need  for  the 
existing  repetitive  inspections  and 
operational  procediu^. 
DATES:  Comments  must  be  received  no 
later  than  November  25, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Moimtain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
160-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-405a  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplane  Croup.  P.O.  Box  3707.  Seattle. 


Washington,  96124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephen  Bray,  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch, 
ANM-140S;  telephone  (206)  227-2681. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-^*056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-160-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  March  31, 1989,  the  FAA  issued 
AD  89-88-11,  Amendment  39-6190  (55 
FR  14639,  April  12, 1989),  applicable  to 
all  Model  737  series  airplanes  to  require 
repetitive  inspections  and  cleaning  of 
the  auxiliary  power  unit  (APU)  shroud 
drains  and  plenum  fuel  drain.  On 
February  14, 1990,  the  FAA  issued  AD 
90-05-02.  Amendment  39-6518  (55  FR 
6947,  February  28, 1990),  applicable  to 
all  Model  737  series  airplanes,  to  require 
a  revision  to  the  Airplane  Flight  Manual 
(AFM)  that  includes  procedures 
following  an  unsuccessful  APU  ground 
start.  These  actions  were  prompted  by 


Federal  Register  /  Vol.  56.  No.  195  /  Tuesday.  October  8.  1991  /  Proposed  Rules 50685 


reports  of  APU  tailpipe  fires  which 
caused  damage  to  the  empennage 
control  surfaces.  These  torching 
incidents  were  attributed  to  an 
accumulation  of  unbumed  fuel  in  the 
APU  shroud  and  plenum,  which  ignited 
when  the  APU  start  occurred.  This 
condition,  if  not  corrected,  could  result 
in  severe  fire  damage  to  the  empennage 
causing  the  loss  of  primary  flight  control 
surfaces. 

Since  issuance  of  those  AD's,  the 
manufacturer  has  developed  a 
modification  which  improves  the  APU 
fuel  drainage  system.  The  FAA  has 
reviewed  and  approved  Boeing  Service 
Bulletin  737-49-1073  dated  July  25,1991. 
which  describes  a  modification  to  the 
APU  fuel  drain  assembly,  which 
significantly  reduces  clogging  due  to 
contaminants.  The  FAA  has  also 
reviewed  and  approved  Boeing  Service 
Letter  737-Sl^9-14,  Revision  B,  dated 
April  20. 1989,  which  merely  clarifies  the 
procedures  described  in  Revision  A  of 
the  service  letter.  (Revision  A  was 
referenced  in  AD  89-08-11.  Amendment 
39-6190.) 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  airworthiness 
directives  (AD)  89-08-11  and  90-05-02 
with  a  new  AD  that  would  require 
modification  of  the  affected  APU  drains 
in  accordance  with  the  service  bulletin 
previously  described,  and  thus  terminate 
the  existing  requirement  for  repetitive 
inspections,  and  cleaning  of  the  APU 
shroud  drains  and  plenum  fuel  drain, 
and  allow  removal  of  the  AFM 
hmitation. 

There  are  approximately  1,977  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  895  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that.it  would  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Modification  parts  are  estimated  to  CQSt 
$378  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$830,580. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  proposal  would 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12  1903):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
revising  Amendments  39-6190  and  3^ 
6518  and  by  adding  the  following  new 
airworthiness  directive: 

Boeing;  Docket  No.  91-NM-160-AD. 

Supersedes  AD't  89-06-11  and  90-05-02. 

Applicability:  Model  737  teiies  airplanes, 
line  number  0001  through  2060  equipped  with 
Garrett  GTCP  85-129  series  auxiliary  power 
units  (APU),  certificated  in  any  category. 

Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  preclude  the  possibility  of  an 
uncontained  APU  tailpipe  fire  due  to  clogged 
shroud  and  fuel  drains,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  150  flight 
hours  after  April  25. 1989  (the  effective  date 
of  Amendment  39-619a  AD  89-08-11). 
perform  a  one-time  inspection  of  the  exhaust 
flange  and  the  exhaust  muffler  heat  shield 
skin  joint  and  remove  any  excess  or  loose 
sealant,  and  perform  an  inspection  and 
cleaning  of  the  APU  shroud,  plenum  and 
combustor  drain  lines,  in  accordance  with 
Boeing  Service  L«tter  737-SL-49-14,  Revision 
A,  dated  March  29, 1989,  or  Boeing  Service 
letter  737-SL-49-14,  Revision  B.  dated  April 
20, 1989.  Thereafter,  at  intervals  not  to 
exceed  SCO  hours,  or  immediately  following 
maintenance  involving  the  drain  system  (e.g.. 
APU  change  etc)  perform  an  inspection  and 
cleaning  of  the  APU  shroud  drains  and 
plenum  fuel  drain  in  accordance  with  the 
service  letters. 


(b)  Within  10  days  after  March  12. 1990  (the 
effective  date  of  Amendment  39-6518,  AD90- 
05-02),  revise  the  Limitations  secliiin  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  by  adding  the  following  instructions. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  Ad  into  the  AFM. 

"AUXIUARY POWER  UNIT 
LIMITATION: 

After  any  unsuccessful  APU  ground  start, 
either  placard  the  APU  "NO  GROUND 
STARTING"  or  accomplish  the  following 
during  the  subsequent  ground  start 
attempt[s): 

(1)  Following  an  unsuccessful  APU  start 
attempt,  the  subsequent  APU  ground  start 
attempt(s)  must  be  monitored  by  a  qualified 
ground  observer  to  assure  proper  APU 
starting.  The  FAA  Principal  MaintenHiicc 
Inspector  (PMI)  must  approve  the  qudlified 
ground  observer,  the  monitoring  procedures, 
and  the  method  of  documentation  for 
compliance  with  these  procedures.  If  APU  tail 
pipe  torching  is  observed,  prior  to  flight, 
inspect  the  affected  airplane  surfacels)  for 
fire  damage  and /or  paint  blistering.  Repair  ur 
replace  fire-damaged  area(s)  in  a  manner 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  prior  to  further  flight. 

(2)  Following  successful  APU  operation,  if 
subsequent  unsuccessful  APU  ground  starts 
are  again  experienced,  the  ground  start 
monitoring  requirements  required  by 
paragraph  (b)(1)  of  this  Ad  must  be  repeated. 

(3)  The  placard  may  be  removed  and  APU 
ground  starting  resumed  following 
appropriate  maintenance  action  to  determine 
and  resolve  the  cause  of  the  unsucceuful 
ground  start  or  successful  ground  start  has 
been  accomplished  in  accordance  with 
paragraph  {b)(l)  of  this  AD,  or  in-flight 
starting  and  operation  is  accomplished. 

Note:  In-flight  starting  and  operating  of  the 
APU  is  not  impacted  by  this  action." 

(c)  Within  36  months  after  the  effective 
date  of  this  AD.  modify  the  APU  drain 
assembly  in  accordance  with  Boeing  Ser\'ice 
Bulletin  737-49-1073,  dated  July  25, 1991.  This 
modification  constitutes  terminating  action 
for  the  repetitive  inspections  and  cleaning 
requirement  required  by  paragraph  (a)  of  this 
AD.  The  AFM  limitation  required  by 
paragraph  (b)  of  this  AD  may  be  removed 
following  completion  of  the  modincation. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  CertificaUon  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  AGO. 

(e)  Special  flight  permits  may  t>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  to  comply  with 
the  requirements  of  this  AD. 

All  persons  affected  by  diis  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle,  Washington  96124.  These  documents 
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may  be  examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington. 

Issued  in  Renton,  Washington,  on 
September  23, 1991. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  91-24164  Filed  10-7-91;  8:45  am) 

BILLING  COOC  M10-13-M 


PEACE  CORPS 

22  CFR  Part  312 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Handicap  in  Federally 
Conducted  Programs 

AGENCV:  United  States  Peace  Corps. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  regulation 
requires  that  the  Peace  Corps  operate  all 
of  its  programs  and  activities  without 
discrimination  against  qualified 
individuals  with  handicaps.  It  sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
for  individual  with  handicaps  and 
qualified  individual  with  handicaps,  and 
establishes  a  complaint  mechanism  for 
resolving  allegations  of  discrimination. 
This  regulation  is  issued  under  the 
authority  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Federal 
Executive  agencies.  The  Peace  Corps 
has  been  guided  substantially  by  the 
Department  of  Justice  in  the 
development  of  these  regulations,  and, 
at  the  request  of  the  Department  has 
incorporated  into  this  preamble 
interpretative  material  consistent  with 
that  included  by  other  Federal  Executive 
agencies;  in  some  cases  we  have 
modified  that  language  to  relate  the 
material  to  the  Peace  Corps  activities. 
DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  Decetnber  9, 
1991.  Comments  should  refer  to  specific 
sections  in  the  regulation. 
ADDRESSES:  Comments  should  be  sent 
to  John  K.  Scales,  General  Counsel, 
Peace  Corps.  1990  K  Street.  NW.,  room 
8300,  Washington,  DC  20526.  Comments 
will  be  available  for  public  inspection 
from  8:30  a.m.  to  5  p.m..  Monday  through 
Friday.  Copies  of  this  notice  will  be 
made  available  on  tape  for  persons  with 
impaired  vision  who  request  if. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Scales,  General  Counsel. 


Telephone:  (202)  606-3114  (Voice).  TTY: 
Local  (202)  606-3290.  Long  Distance:  1- 
(800)  424-8580,  Extension  242  (Voice 
Extension  to  TTY)  or  dial  above  TTY 
local  number  with  area  code. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  purpose  of  this  proposed  rule  is  to 
provide  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  794),  as  it  applies  to 
programs  and  activities  conducted  by 
the  United  States  Peace  Corps 
(hereinafter  "the  agency").  Section  504 
of  the  Rehabilitation  Act  of  1973  states 
in  pertinent  part  that: 

No  otherwise  qualined  individual  with 
handicaps  in  the  United  States,  *  *  *  shall, 
solely  by  reason  of  her  or  his  handicap  be 
excluded  from  the  participation  in,  be  denied 
the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  activity 
receiving  Federal  Tinancial  assistance  or 
under  any  program  or  activity  conducted  by 
any  Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees.  (29  U.S.C.  794 
[1978  amendment  italicized].) 

The  substantive  nondiscrimination 
obligations  of  the  agency,  as  set  forth  in 
this  proposed  rule,  are  identical,  for  the 
most  part,  to  those  established  by 
Federal  regulations  for  programs  or 
activities  receiving  Federal  financial 
assistance  (See  28  CFR  part  41  (section 
504  coordination  regulation  for  federally 
assisted  programs).  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 
Federal  Government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  financial 
assistance.  124  Cong.  Rec.  13,901  (1978) 
(remarks  of  Rep.  Jeffords);  124  Cong. 
Rec.  E2668,  E2670  (daily  ed.  May  17. 
1978)  id;  124  Cong.  Rec.  13,897  (remarks 
of  Rep.  Brademas);  id.  at  38,552  (remarks 
of  Rep.  Sarasin). 

There  are,  however,  some  language 
differences  between  this  proposed  rule 
and  the  Federal  Government's  section 
504  regulations  for  federally  assisted 
programs.  These  changes  are  based  on 
the  Supreme  Court's  decision  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979),  and  the 
subsequent  circuit  court  decisions 


interpreting  Davis  and  section  504.  See 
Dopico  V.  Goldschmidt,  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Transit 
Association  (APTAJ  v.  Lewis,  655  F.2d 
1272  (D.C.  Cir.  1981);  see  also  Rhode 
Island  Handicapped  Action  Committee 
V.  Rhode  Island  Public  Transit 
Authority.  718  F.2d  490  (1st  Cir.  1983). 

These  language  differences  are  also 
supported  by  the  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate, 
469  U.S.  287  (1985),  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  decision, 
the  Court  explained  that  section  504 
requires  only  "reasonable" 
modifications,  id.  at  300.  and  explicitly 
noted  that"  [tjhe  regulatioiis 
implementing  section  504  [for  federally 
assisted  programs)  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  offered  must  be 
made  to  assure  meaningful  access."  Id. 
at  301  n.21  (emphasis  added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  regulations 
implementing  section  504  for  federally 
assisted  programs  as  they  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  these  federally  assisted  regulations 
were  issued  prior  to  the  interpretations 
of  section  504  by  the  Supreme  Court  in 
Davis,  by  lower  courts  interpreting 
Davis,  and  by  the  Supreme  Court  in 
Alexander,  therefore  their  language  does 
not  reflect  the  interpretation  of  section 
504  provided  by  the  Supreme  Court  and 
by  the  various  circuit  courts.  Of  course, 
these  federally  assisted  regulations  must 
be  interpreted  to  reflect  the  holdings  of 
the  Federal  judiciary.  Hence  the  agency 
believes  that  there  are  no  significant 
differences  between  this  proposed  rule 
for  federally  conducted  programs  and 
the  Federal  Government's  interpretation 
of  section  504  regulations  for  federally 
assisted  programs. 

This  proposed  regulation  has  been 
reviewed  by  the  Department  of  Justice. 
It  is  an  adaptation  of  a  prototype 
prepared  by  the  Department  of  Justice 
under  Executive  Order  12250  (45  FR 
72995.  3  CFR,  1980  Comp..  p.  298)  and 
distributed  to  Executive  agencies.  This 
regulation  has  also  been  reviewed  by 
the  Equal  Employment  Opportunity 
Commission  under  Executive  Order 
12067  (43  FR  28967.  3  CFR.  1978  Comp., 
p.  206).  It  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193,  3  CFR,  1981  Comp..  p.  127) 
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and,  therefore,  a  regulatory  impact 
analysis  has  not  been  prepared.  This 
regulation  does  not  have  an  impact  on 
small  entities.  It  is  not,  therefore,  subject 
to  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612). 

Section-by-Section  Analysis 

Section  312.101    Purpose 

Section  312.101  states  the  purpose  of 
the  proposed  rule,  which  is  to  effectuate 
section  119  of  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  progrems  or 
activities  conducted  by  Execiitive 
agencies  or  the  United  States  Postal 
Service. 

Section  312.102    Application 

The  proposed  regulation  applies  to  all 
programs  or  activities  conducted  by  the 
agency  in  the  United  States  but  in 
generel  not  to  programs  or  activities 
conducted  outside  the  United  States. 

Under  this  section,  a  federally 
conducted  program  or  activity  is,  in 
simple  terms,  anything  the  agency  does. 
In  addition  to  employment,  there  are 
two  major  categories  of  agency 
conducted  programs  or  activities 
covered  by  this  regulation:  those 
involving  general  public  contact  as  part 
of  ongoing  agency  operations  and  those 
directly  administered  by  the  agency  for 
program  beneficiaries  and  participants. 
Activities  in  the  first  category  include 
communication  with  the  public 
(telephone  contacts,  office  walk-ins,  or 
interviews)  and  the  public's  use  of  the 
agency's  facilities.  Activities  in  the 
second  category  include  programs  that 
provide  Federal  services  or  benefits. 

Under  the  Peace  Corps  Act  (22  U.S.C. 
2501).  the  agency's  programs  and 
activities  center  on  the  recruitment  of 
and  activities  of  Volunteers  overseas  in 
meeting  the  needs  of  interested 
countries  that  request  them.  By 
legislative  charter.  Volunteers  are  the 
principal  agents  for  fulfilling  the  goals  of 
the  Peace  Corps  Act: 

(1)  To  help  the  peoples  of  such 
countries  and  areas  in  meeting  their 
needs  for  trained  manpower, 
particularly  in  meeting  the  basic  needs 
of  those  living  in  the  poorest  areas  of 
such  country,  and 

(2)  To  help  promote  a  better 
understanding  of  the  American  people 
on  the  part  of  the  peoples  served  and 

(3)  A  better  understanding  of  other 
peoples  on  the  part  of  the  American 
people. 


To  give  meaning  to  the  implementation 
of  section  504  in  that  context  and  as  a 
matter  of  policy  without  regard  to  any 
legal  obligation,  the  agency  will  apply 
this  part  to  individuals  with  handicaps 
serving  as  Volunteers  (and  Trainees) 
overseas.  Applicants  for  Volunteer 
service,  and  individuals  who  have 
accepted  an  invitation  to  serve  as 
Volunteers  are  covered  as  persons  in  the 
United  States.  This  part  makes  no 
substantive  change  in  the  rights  of 
members  of  the  U.S.  foreign  ser\'ice 
wherever  serving  and  does  not,  except 
as  to  Volunteers,  extend  any  right 
overseas  or  to  overseas  facilities. 

Section  312.103    Definitions 

"Agency."  For  purposes  of  this 
regulation  "agency"  means  Peace  Corps. 

"Assistant  Attorney  General." 
"Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division.  United  States 
Department  of  Justice. 

"Auxiliary  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  opportunity 
to  participate  in  and  enjoy  the  benefits 
of  the  agency's  programs  or  activities. 
The  definition  provides  examples  of 
commonly  used  auxiliary  aids.  Although 
auxiliary  aids  are  required  explicitly 
only  by  S  312.160(a)(1),  they  may  also  be 
necessary  to  meet  other  requirements  of 
the  regulation. 

"Complete  complaint."  "Complete 
complaint"  is  defined  to  include  all  the 
information  necessary  to  enable  the 
agency  to  investigate  the  complaint.  The 
definition  is  necessary,  because  the  180 
day  period  for  the  agency's  investigation 
(see  (see  §  312.170(g))  begins  when  the 
agency  receives  a  complete  complaint. 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.3(f)) 
except  that  the  term  "vehicles"  has  been 
added  and  the  phrase  "or  interest  in 
such  property"  has  been  deleted 
because  the  term  "facility,"  as  used  in 
this  regulation,  refers  to  structures  and 
not  to  intangible  property  rights.  It 
should,  however,  be  noted  that  the 
regulation  applies  to  all  programs  and 
activities  conducted  by  the  agency  in 
the  United  States  regardless  of  whether 
the  facility  in  which  they  are  conducted 
is  owned,  leased,  or  used  on  some  other 
basis  by  the  agency.  The  term  "facility" 
is  used  in  §§  312.149.  312.150  and 
312.170(f).  "Individual  with  handicaps." 
The  definition  of  "individual  with 
handicaps"  is  identical  to  the  definition 
of  "handicapped  person"  appearing  in 
the  section  504  coordination  regulation 
for  federally  assisted  programs  (28  CFR 


41.31).  Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1986 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicaps."  the  legislative  history 
of  this  amendment  indicates  that  no 
substantive  change  was  intended.  Thus, 
although  the  term  has  been  changed  in 
this  regulation  to  be  consistent  with  the 
statute  as  amended,  the  definition  is 
unchanged.  In  particular,  although  the 
term  as  revised  refers  to  "handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 

"Qualified  individual  with 
handicaps."  The  definition  of  "qualified 
individual  with  handicaps"  is  a  revised 
version  of  the  definition  of  "qualified 
handicapped  person"  appearing  in  the 
section  504  coordination  regulation  for 
federally  assisted  programs  (28  CFR 
41.32). 

Paragraph  (1)  deviates  from  other 
regulations  for  federally  assisted 
programs  because  of  the  intervening 
court  decisions.  It  defines  "qualified 
individual  with  handicaps"  with  regard 
to  any  program  in  whiclj  a  person  is 
required  to  perform  services  or  to 
achieve  a  level  of  accomplishment.  In 
such  programs  a  qualified  individual 
with  handicaps  is  one  who  can  achieve 
the  purpose  of  the  program  without 
modifications  in  the  program  that  the 
agency  can  demonstrate  would  result  in 
a  fundamental  alteration  in  its  natiure. 
This  definition  reflects  the  decision  of 
the  Supreme  Court  in  Davis.  In  that 
case,  the  Court  ruled  that  a  hearing- 
impaired  applicant  to  a  nursing  school 
was  not  a  "qualified  handicapped 
person"  because  her  hearing  impairment 
would  prevent  her  from  participating  in 
the  clinical  training  portion  of  the 
program.  The  Court  found  that,  if  the 
program  were  modified  so  as  to  enable 
the  respondent  to  participate  (by 
exempting  her  from  the  clinical  training 
requirements),  "she  would  not  receive 
even  a  rough  equivalent  of  the  training  a 
nursing  program  normally  gives."  Id.  at 
410.  It  also  found  that  "the  purpose  of 
[the]  program  was  to  train  persons  who 
could  serve  the  nursing  profession  in  all 
customary  ways,"  id.  at  413,  and  that  the 
respondent  would  be  unable,  because  of 
her  hearing  impairment,  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  section  504  to  make 
such  modifications  that  would  result  in 
"a  fundamental  alteration  in  the  nature 
of  the  program."  Id.  at  410. 

We  have  incorporated  the  Court's 
language  in  the  definition  of  "qualified 
individual  with  handicaps  "  in  order  to 
make  clear  that  such  a  person  must  be 
able  to  participate  in  the  program 
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offered  by  the  agency.  The  agency  is 
required  to  make  modifications  in  order 
to  enable  an  applicant  with  handicaps 
to  participate,  but  is  not  required  to  offer 
a  program  of  a  fundamentally  different 
nature  nor  require  that  foreign 
government  agencies  or  non- 
governmental organizations  operating 
outside  the  United  States  make  any 
accommodations.  The  test  is  whether, 
with  appropriate  modification,  the 
applicant  can  achieve  the  purpose  of  the 
program  offered;  not  whether  the 
applicant  could  benefit  or  obtain  results 
from  some  other  program  the  agency 
does  not  offer.  Although  the  revised 
definition  allows  exclusion  of  some 
individuals  with  handicaps  from  some 
programs,  it  requires  that  an  individual 
with  handicaps  who  is  capable  of 
achieving  the  purpose  of  the  program 
must  be  accommodated,  provided  the 
modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

The  agency  has  the  burden  of 
demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
rjesult  in  such  an  alteration,  the  agency 
must  follow  the  procedures  established 
in  §§  312.150(a)  and  312.160(d),  which 
are  discussed  below,  for  demonstrating 
that  an  action  would  result  in  undue 
financial  and  administrative  burdens. 
The  decision  must  be  made  by  the 
agency  head  or  his  or  her  designee  in 
writing  after  consideration  of  all 
resources  available  for  the  program  or 
activity  and  must  be  arcompanied  by  an 
explanation  of  the  reasons  for  the 
decision.  If  the  agency  head  determines 
that  an  action  would  result  in  a 
fundamental  alteration,  the  agency  must 
consider  options  that  would  enable  the 
individual  with  handicaps  to  achieve  the 
purpose  of  the  program  but  without  the 
necessity  of  such  an  alteration. 

For  programs  or  activities  that  do  not 
fall  under  paragraph  (1),  paragraph  (2) 
adopts  the  existing  definition  of 
"qualified  handicapped  person"  v/ith 
respect  to  services  (28  CFR  41.3(b))  in 
the  coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
Under  this  definition,  a  "qualified 
individual  with  handicaps"  is  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 

Paragraph  (3)  explains  that  "qualified 
individual  with  handicaps"  means 
"qualified  handicapped  person"  as  that 
term  is  defined  for  purposes  of 
employment  in  the  Equal  Employment 
Opportunity  Commission's  regulation  at 
29  CFR  1613.702(f),  which  is  made 


applicable  to  this  part  by  §  312.140. 
Nothing  in  this  part  changes  existing 
regulations  applicable  to  employment. 
"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the  agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  financial 
assistance. 

Section  312.110    Self-Evaluation 

The  agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
self-evaluation  requirement  is  present  in 
the  existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2)).  Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
implementation  of  section  504. 

Section  312.111    Notice 

Section  312.111  requires  the  agency  to 
disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

Section  312.130    General  Prohibitions 
Against  Discrimination 

Section  312.130  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 
§  312.130  establish  the  general  principles 
for  analyzing  whether  any  particular 
action  of  the  agency  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 
sections  of  the  regulation.  If  the  agency 
violates  a  provision  in  any  of  the 
subsequent  sections,  it  will  also  violate 
one  of  the  general  prohibitions  found  in 
§  312.130.  When  there  is  no  applicable 
subsequent  provision,  the  general 
prohibitions  stated  in  this  section  apply. 


Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  individuals  with 
handicap(s).  The  agency  may  not  refuse 
to  provide  an  individual  with  handicaps 
with  an  equal  opportunity  to  participate 
in  or  benefit  from  its  program  simply 
because  the  individual  is  handicapped. 
Such  blatantly  exclusionary  practices 
often  result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  individuals  with 
handicap(s)  [e.g.,  epileptics,  hearing- 
impaired  persons,  persons  with  heart 
ailments)  from  participation  in  programs 
or  activities  without  regard  to  an 
individual's  actual  ability  to  participate. 
Use  of  an  irrebuttable  presumption  is 
permissible  only  when  in  all  cases  a 
physical  or  psychological  condition  by 
its  very  nature  would  prevent  an 
individual  from  meeting  the  eligibility 
requirements  for  participation  in  the 
activity  in  question.  It  would  be 
permissible,  therefore,  to  exclude 
without  an  individual  evaluation  all 
persons  who  are  blind  in  both  eyes  from 
eligibility  to  serve  as  a  vehicle  driver; 
but  it  may  not  be  permissible  to 
automatically  disqualify  all  those  who 
are  blind  in  just  one  eye. 

In  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b){l)(iii).  therefore,  requires    ' 
that  the  opportunity  to  participate  or 
benefit  afforded  to  a  handicapped 
person  be  as  effective  as  that  afforded 
to  others.  The  later  sections  on  programs 
accessibility  (§§  312.149-312.151)  and 
communications  (§  312.160)  are  specific 
applications  of  this  principle. 

Despite  the  mandate  of  paragraph  (d), 
that  the  agency  adminster  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  individuals  with  handicaps, 
paragraph  (b)(l)(iv),  in  conjunction  with 
paragraph  (d),  permits  the  agency  to 
develop  separate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  handicapped  persons  with  an 
equal  opportunity  to  participate  in  or 
benefit  from  the  agency's  programs  or 
activities.  Paragraph  (b)(l)(iv)  requires 
that  different  or  separate  aids,  benefits, 
or  services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  individual  with  handicaps  still 
has  the  right  to  choose  to  participate  in 
the  program  that  is  not  designed  to 
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accommodate  individuals  with 
handicaps. 

Paragraph  (b)(l)(v)  prohibits  the 
agency  from  denying  a  qualified 
individual  with  handicaps  the 
opportunity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
agency  from  limiting  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid,  benefit,  or 
service.  » 

Paragraph  (b)(3)  prohibits  the  agency 
from  utilizing  criteria  or  methods  of 
administration  that  deny  individuals 
with  handicaps  access  to  the  agency's 
programs  or  activities.  The  phrase 
"criteria  or  methods  of  administration" 
refers  to  official  written  agency  policies 
and  to  the  actual  practices  of  the 
agency.  This  paragraph  prohibits  both 
exclusionary  policies  or  practices  that 
are  blatant,  as  well  as  policies  and 
practices  that  are  ostensibly  neutral,  but 
in  reality  deny  individuals  with 
handicaps  an  effective  opportunity  to 
participate  without  significantly  serving 
a  legitimate  organizational  purpose. 

Paragraph  (b)(4)  specifically  applies 
the  prohibition  enunciated  in 
§  312.130(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
selecting  existing  facilities  to  be  used  by 
the  agency.  Paragraph  (b)(4)  does  not 
apply  to  construction  of  additional 
buildings  at  an  existing  site. 

Paragraph  (b)(5)  prohibits  the  agency, 
in  the  selection  of  procurement 
contractors,  from  using  criteria  that 
subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap. 

Paragraph  (b)(6)  prohibits  the  agency 
from  discriminating  against  qualified 
individuals  with  handicaps  on  the  basis 
of  handicap  in  granting  of  license  or 
certification.  A  person  is  a  "qualified 
individual  with  handicaps"  with  respect  , 
to  licensing  or  certification  if  he  or  she 
can  meet  the  essential  eligibility 
requirements  for  receiving  the  license  or 
certification  (see  5  312.103). 

In  addition,  the  agency  may  not 
establish  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
For  example,  the  agency  must  comply 
with  this  requirement  when  establishing 
safety  standards  for  the  operations  of 
licensees,  in  that  case  the  agency  must 
ensure  that  standards  that  it 
promulgates  do  not  discriminate  against 
the  employment  of  qualified  individuals 
with  handicaps  in  an  impermissible 
manner. 


Paragraph  (b)(6)  does  not  extend 
section  504  directly  to  the  programs  or 
activities  of  licensees  or  certified 
entities  themselves.  The  programs  or 
activities  of  federal  licensees  or  certified 
entities  are  not  themselves  federally 
conducted  programs  or  activities  nor  are 
they  programs  or  activities  receiving 
Federal  financial  assistance  merely  by 
virtue  of  the  Federal  license  or 
certification.  However,  as  noted  above, 
section  504  may  affect  the  content  of  the 
rules  established  by  the  agency  for  the 
operation  of  the  program  or  activity  of 
the  licensee  or  certified  entity,  and 
thereby  indirectly  affect  limited  aspects 
of  their  operations. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  individuals  with  handicaps 
or  a  given  class  of  individuals  with 
handicaps  may  be  limited  to  those 
individuals  with  handicaps. 

Paragraph  (d),  discussed  above, 
provides  that  the  agency  must 
administer  programs  and  activities  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  qualified  individuals 
with  handicaps,  i.e.,  in  a  setting  that 
enables  individuals  with  handicaps  to 
interact  with  nonhandicapped  persons 
to  the  fullest  extent  possible. 

Section  312.140    Employment 

Section  312.140  prohibits 
discrimination  on  the  basis  of  handicap 
in  employment  by  the  agency.  Courts 
have  held  that  section  504,  as  amended 
in  1978,  covers  the  employment 
practices  of  Executive  agencies. 
Gardner  v.  Morris.  752  F.2d  1271. 1277 
(8th  Cir.  1985);  Smith  v.  United  States 
Postal  Service,  742  F.2d  257.  259-260  (6th 
Cir.  1984);  Prewitt  v.  United  States 
Postal  Service,  662  F.2d  292.  302-04  (5th 
Cir.  1981).  Contra,  McGuiness  v.  United 
States  Postal  Service.  744  F.2d  1318, 
1320-21  (7th  Cir.  1984);  Boyd  v.  United 
States  Postal  Service.  742  F.2d  410,  413- 
14  (9th  Cir.  1985). 

Courts  uniformly  have  held  that,  in 
order  to  give  effect  to  section  501  of  the 
Rehabilitation  Act.  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504.  Morgan  v.  United  States 
Postal  Service.  798  F.2d  1162, 1164-65 
(8th  Cir.  1986);  Smith.  742  F.2d  at  262; 
Prewitt.  662  F.2d  at  304.  Accordingly, 
§  312.140  ("Employment")  of  this  rule 
adopts  the  definitions,  requirements, 
and  procedures  of  section  501  as 
established  in  regulations  of  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  at  29  CFR  part  1613. 
Responsibility  for  coordinating 


enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067  (3  CFR.  178  Comp.,  p.  206). 
Under  this  authority,  the  EEOC 
establishes  government-wide  standards 
on  nondiscrimination  in  employment  on 
the  basis  of  handicap.  In  addition  to  this 
section,  S  312.170(b)  specifies  that  the 
agency  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
employment  discrimination. 

Section  312.149    Program  Accessibility: 
Discrimination  Prohibited 

Section  312.149  states  the  general 
nondiscrimination  principle  underlying 
the  program  accessibility  requirement  of 
§5  312.150  and  312.151. 

Section  312.150    Program  Accessibility: 
Existing  Facilities 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.57).  with  certain 
modifications.  Thus.  S  312.150  requires 
that  each  agency  program  or  activity, 
when  viewed  in  its  entirety,  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  regulation  also 
makes  clear  that  the  agency  is  not 
required  to  make  each  of  its  existing 
facilities  accessible  (S  312.150(a)). 
However.  9  312.150.  unlike  28  CFR  41.57. 
places  explicit  Hmits  on  the  agency's 
obligation  to  ensure  program 
accessibility  (§§  312.150(a)(2)). 

Paragraph  (a)(2)  generally  codifies 
recent  case  law  that  defines  the  scope  of 
the  agency's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the  agency  is 
not  required  to  take  any  action  that 
would  result  in  a  fundamental  alteration 
in  the  nature  of  its  program  or  activity  or 
in  undue  financial  and  administrative 
burdens.  A  similar  limitation  is  provided 
in  S  312.180(d).  This  provision  is  based 
on  the  Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979),  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis. 
circuit  courts  have  applied  this 
hmitation  to  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
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See,  e.g.,  Dopico  v.  GoJdschmidt,  687 
F.2d  644  (2d  Cir.  1982);  American  Public 
Transit  Association  (APTA)  v.  Lewis, 
655  F.2d  1272  (D.C.  Cir.  1981). 

Paragraphs  (a)(2)  and  §  312.160(d)  are 
also  supported  by  the  Supreme  Court's 
decision  in  Alexander  v.  Choate,  469 
U.S.  287  (1985).  Alexander  involved  a 
challenge  to  the  State  of  Tennessee's 
reduction  of  inpatient  hospital  care 
coverage  under  Medicaid  from  20  to  14 
days  per  year.  Plaintiffs  argued  that  this 
reduction  violated  section  504  because  it 
had  an  adverse  impact  on  individuals 
with  handicaps.  The  Court  assumed 
without  deciding  that  section  504 
reaches  at  least  some  conduct  that  has 
an  unjustifiable  disparate  impact  on 
individuals  with  handicaps,  but  held 
that  the  reduction  was  not  "the  sort  of 
disparate  impact"  discrimination  that 
might  be  prohibited  by  section  504  or  its 
implementing  reguJation.  Id.  at  299. 

Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualified 
individuals  with  handicaps  "meaningful 
access  to  the  benefits  that  the  grantee 
offers,"  id.  at  301,  and  that  "reasonable 
adjustments  in  the  nature  of  the  benefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access."  Id.  at  n.21 
(emphasis  added).  However,  section  504 
does  not  require  "  'changes,' 
'adjustments,'  or  'modifications'  to 
existing  programs  that  would  be 
'substantial'  *  *  *  or  would  constitute 
'fundamental  alteration(s)  in  the  nature 
of  a  program.'  "  Id.  at  n.20  (citations 
omitted).  Alexander  supports  the 
position,  based  on  Davis  and  the  earlier 
lower  court  decisions  that,  in  some 
situations,  certain  accommodations  for 
an  individual  with  handicaps  may  so 
alter  an  agency's  program  or  activity,  or 
entail  such  extensive  costs  and 
administrative  burdens  that  the  refusal 
to  undertake  the  accommodations  is  not 
discriminatory.  Thus  failure  to  include 
such  an  "undue  burdens"  provision 
could  lead  to  judicial  invalidation  of  the 
regulation  or  reversal  of  a  particular 
enforcement  action  taken  pursuant  to 
the  regulation. 

This  paragraph,  however,  does  not 
establish  an  absolute  defense;  it  does 
not  relieve  the  agency  of  all  obligations 
to  individuals  with  handicaps.  Although 
the  agency  is  not  required  to  take 
actions  that  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens,  it 
nevertheless  must  take  any  other  steps 
necessary  to  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  federally  conducted 
program  or  activity. 

Compliance  with  §  312.150(a)  would  in 
most  cases  not  result  in  undue  financial 


and  administrative  burdens  on  the 
agency.  In  determining  whether 
financial  and  administrative  burdens  are 
undue,  all  agency  resources  available 
for  use  in  the  funding  and  operation  of 
the  conducted  program  or  activity 
should  be  considered.  The  burden  of 
proving  that  compliance  with 
§  312.150(a)  would  fundamentally  alter 
the  nature  of  a  program  or  activity  or 
would  result  in  undue  financial  and 
administrative  burdens  rests  with  the 
agency.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  or  his  or  her  designee  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
Any  person  who  believes  that  he  or  she 
or  any  specific  class  of  persons  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  §  312.170. 

Paragraph  (b)  sets  forth  a  number  of 
means  by  which  program  accessibility 
may  be  achieved,  including  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  and  provision  of 
aides.  In  choosing  among  methods,  the 
agency  shall  give  priority  consideration 
to  those  that  will  be  consistent  with 
provision  of  services  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  individuals  with  handicaps. 
Structural  changes  in  existing  facilities 
are  required  only  when  there  is  no  other 
feasible  way  to  make  the  agency's 
program  accessible.  (It  should  be  noted 
that  "structural  changes"  include  all 
physical  changes  to  a  facility;  the  term 
does  not  refer  only  to  changes  to 
structural  features,  such  as  removal  of 
or  alterations  to  a  load  bearing 
structiu-al  member.)  The  agency  may 
comply  with  the  program  accessibility 
requirement  by  delivering  services  at 
alternate  accessible  sites  or  making 
home  visits  as  appropriate. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  agency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
in  no  event  later  than  three  years  after 
the  effective  date  of  this  regulation. 
Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
effective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
necessary  steps  to  achieve  compliance 
shall  be  taken  within  sixty  days. 


Section  312.151    Program  Accessibility: 
New  Construction  and  Alterations 

Overlapping  coverage  exists  with 
respect  to  new  construction  and 
alterations  under  section  504  and  the 
Architectural  Barriers  Act  of  1968.  as 
amended  (42  U.S.C.  4151-4157).  Section 
312.151  provides  that  those  buildings 
that  are  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  to  be  readily  accessible  to  and 
usable  by  individuals  with  handicaps  in 
accordance  with  41  CFR  101-19.600  to 
101-19.607.  This  standard  was 
promulgated  pursuant  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  We 
believe  that  it  is  appropriate  to  adopt 
the  existing  Architectural  Barriers  Act 
standard  for  section  504  compliance 
because  new  and  altered  buildings 
subject  to  this  regulation  are  also 
subject  to  the  Architectural  Barriers  Act 
and  because  adoption  of  the  standard 
will  avoid  duplicative  and  possibly 
inconsistent  standards. 

Existing  buildings  leased  by  the 
agency  after  the  effective  date  of  this 
regulation  are  not  required  by  the 
regulation  to  meet  accessibility 
standards  simply  by  virtue  of  being 
leased.  They  are  subject,  however,  to 
the  program  accessibility  standards  for 
existing  facilities  in  §  312.150.  To  the 
extent  the  buildings  are  newly 
constructed  or  altered,  they  must  also 
meet  the  new  construction  and 
alteration  requirements  of  §  312.151. 

Federal  practice  under  section  504  has 
always  treated  newly  leased  buildings 
as  subject  to  the  existing  facility 
program  accessibility  standard.  Unlike 
the  construction  of  new  buildings  where 
architectural  barriers  can  be  avoided  at 
little  or  no  cost,  the  application  of  new 
construction  standards  to  an  existing 
building  being  leased  raises  the  same 
prospect  of  retrofitting  buildings  as  the 
use  of  an  existing  federal  facility,  and 
the  agency  believes  the  same  program 
accessibility  standard  should  apply  to 
both  owned  and  leased  existing 
buildings. 

In  Rose  v.  United  States  Postal 
Service,  774  F.2d  1355  (9th  Cir.  1985),  the 
Ninth  Circuit  held  that  the  Architectural 
Barriers  Act  requires  accessibility  at  the 
time  of  lease.  The  Rose  court  did  not 
address  the  issue  of  whether  section  504 
likewise  requires  accessibility  as  a 
condition  of  lease,  and  the  case  was 
remanded  to  the  District  Court  for, 
among  other  things,  consideration  if 
that  issue.  The  agency  may  provide 
more  specific  guidance  on  section  504 
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requirements  for  leased  buildings  after 
the  litigation  is  completed. 

Section  312.160    Communications 

Section  312.160  requires  the  agency  to 
take  appropriate  steps  to  ensure 
effective  communication  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public. 
These  steps  shall  include  procedures  for 
determining  when  auxiliary  aids  are 
necessary  under  §  312.160(a)(1)  to  afford 
an  individual  with  handicaps  an  equal 
opportunity  to  participate  in,  and  enjoy 
the  benefits  of.  the  agency's  program  or 
activity.  They  shall  also  include  an 
opportunity  for  individuals  with 
handicaps  to  request  the  auxiliary  aids 
of  their  choice.  This  expressed  choice 
shall  be  given  primary  consideration  by 
the  agency  (§  312.160(a)(l)(i)).  The 
agency  shall  honor  the  choice  unless  it 
can  demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  §  312.160(d).  That 
paragraph  limits  the  obligation  of  the 
agency  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  (see  supra  preamble 
discussion  of  §  312.150(a)(2)).  Unless  not 
required  by  §  160(d),  the  agency  shall 
provide  auxiliary  aids  at  no  cost  to  the 
individual  with  handicaps. 

The  discussion  of  §  312.150(a), 
Program  accessibility:  Existing  facilities, 
regarding  the  determination  of  undue 
financial  and  administrative  burdens, 
also  applies  to  this  section  and  should 
be  referred  to  for  a  complete 
understanding  of  the  agency's  obligation 
to  comply  with  §  312.160. 

In  some  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  when  the  information 
being  communicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
[e.g.,  a  meeting)  or  where  the  hearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language.  In 
these  cases,  a  sign  language  interpreter 
may  be  appropriate.  For  visionimpaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 
general,  the  agency  intends  to  inform  the 
public  of  (1)  the  communications 
services  it  offers  in  order  to  afford 
individuals  with  handicaps  an  equal 
opportunity  to  participate  in  or  benefit 
from  its  programs  or  activities,  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the  agency's 
preferences  regarding  auxiliary  aids  if  it 


can  demonstrate  that  several  different 
modes  are  effective. 

The  agency  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the  agency. 
Auxiliary  aids  must  be  afforded  where 
necessary  to  ensure  effective 
communication  at  the  proceedings.  If 
sign  language  interpreters  are  necessary, 
the  agency  may  require  that  it  be  given 
reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  agency  need 
not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature  (§  312.160(a)(l)(ii)).  For  example, 
the  agency  need  not  provide  eyeglasses 
or  hearing  aids  to  applicants  or 
participants  in  its  programs.  Similarly, 
the  regulation  does  not  require  the 
agency  to  provide  wheelchairs  to 
persons  with  mobility  impairments. 

Paragraph  (b)  requires  the  agency  to 
provide  information  to  individuals  with 
handicaps  concerning  accessible 
services,  activities,  and  facilities. 
Paragraph  (c)  requires  the  agency  to 
provide  signage  at  inaccessible  facilities 
that  directs  users  to  locations  with 
information  about  accessible  facilities. 


Section  312.170 
Procedures 


Compliance 


Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

Paragraph  (c)  designates  the  official 
responsible  for  coordinating 
implemention  of  §  312.170  and  provides 
an  address  to  which  complaints  may  be 
sent.  The  agency  is  required  to  accept 
and  investigate  all  complete  complaints 
(§  312.170(d)).  If  it  determines  that  it 
does  not  have  jurisdiction  over  a 
complaint,  it  shall  promptly  notify  the 
complainant  and  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  entity  of  the  Federal 
Government  (5  312.170(e)). 

Paragraph  (f)  requires  the  agency  to 
notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
was  designed,  constructed,  or  altered  in 
a  manner  that  does  not  provide  ready 
access  to  and  use  by  individuals  with    . 
handicaps. 


Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
findings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncompliance  is 
found,  and  notice  of  the  right  to  appeal 
(§  312.170(g)).  One  appeal  within  the 
agency  shall  be  provided  (S  312.170(i)). 
The  appeal  will  not  be  heard  by  the 
same  person  who  made  the  initial 
determination  of  compliance  or 
noncompliance. 

Paragraph  (1)  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  final  determination  of 
noncompliance  may  not  be  delegated. 

List  of  SubjecU  b  22  CFR  Part  312 

Administrative  practice  and 
procedure.  Civil  rights.  Equal 
employment  opportunity,  Federal 
buildings  and  facilities,  Handicapped. 

Accordingly,  part  312  is  proposed  to 
be  added  to  chapter  III  of  title  22  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  312— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
PEACE  CORPS 

Sec 

312.101  Purpose. 

312.102  Application. 

312.103  Definitions. 
312.104—31^109    [Reserved] 

312.110  Self-evaluation. 

312.111  Notice. 
312.112—312.129    [Reserved] 
312.130    General  prohibitions  against 

discrimination. 
312.131—312.139    [Reserved] 
312.140    Employment. 
312.141—312.148    [Reserved] 

312.149  Program  accessibility: 
Discrimination  prohibited. 

312.150  Program  accessibility:  Existing 
facilities. 

312.151  Program  accessibility:  New 
construction  and  alterations. 

312.152—312.159    [Reserved] 
312.160    Communications. 
312.161—312.189    (Reserved] 
312.170    Compliance  procedures. 
Authority:  29  U.S.C.  794. 

{312.101    PurpoM. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 
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§312.102    Applicatioa 

(a)  This  part  applies  to  ail  programs  or 
activities  conducted  by  the  agency  in 
the  United  States,  but  in  general,  not  to 
programs  or  activities  conducted  outside 
the  United  States. 

(b)  Under  the  Peace  Corps  Act  [22 
U.S.C.  2501],  the  agency's  programs  and 
activities  center  on  the  recruitment  and 
service  of  Volunteers  overseas.  By 
legislative  charter,  Volunteers  are  the 
prime  agents  for  fulfilling  the  goals  of 
the  Peace  Corps  Act. 

(c)  To  give  meaning  to  the 
implementation  of  section  504  in  that 
context  and  as  a  matter  of  policy 
without  regard  to  any  legal  obligation, 
the  agency  applies  this  part  to 
individuals  with  handicaps  serving  as 
Volunteers  (and  Trainees)  overseas. 
Applicants  for  Volunteer  service,  and 
individuals  who  have  accepted  an 
invitation  to  serve  as  Volunteers  are 
covered  as  persons  in  the  United  States 
and  may  enforce  this  part  through  the 
procedures  established  in  22  CFR  part 
306.  This  part  makes  no  substantive 
change  in  the  rights  of  members  of  the 
foreign  service  wherever  serving. 

§312.103    Definitions. 

For  purposes  of  this  part,  the  term — 

Agency  means  the  Peace  Corps. 

Assistant  Attorney  General  means  the 
Assistant  Attorney  General,  Civil  Rights 
Division,  United  States  Department  of 
Justice. 

Auxiliary  aids  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Brailled  materials, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  person  with  impaired  hearing 
include  telephone  handsel  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  [TDDsJ.  interpreters, 
notetdkers,  written  materials,  and  other 
similar  services  and  devices. 

Complete  complaint  means  a  written 
statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
in  writing  to  do  so  on  his  or  her  behalf. 
Complaints  filed  on  behalf  of  classes  or 
third  parties  shall  describe  or  identify 
(by  name,  if  possible]  the  alleged 
victims  of  discrimination. 


Facility  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  vehicles,  or  other 
real  or  personal  property. 

Individual  with  handicaps  means  any 
person  in  the  United  States  who  has  a 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  major 
life  activities,  has  a  record  of  such  an 
impairment,  or  is  regarded  as  having 
such  an  impairment.  As  used  in  this 
definition,  the  phrase: 

(1)  Physical  or  mental  impairment 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs:  respiratory,  including 
speech  organs;  cardiovascular, 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  sldn;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  physical  or  mental 
impairment  includes,  but  is  not  limited 
to.  such  diseases  and  conditions  as 
orthopedic,  visual,  speech,  and  hearing 
impairments,  cerebral  palsy,  epilepsy, 
muscular  dystrophy,  multiple  sclerosis, 
cancer,  heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  and  drug 
addiction  and  alcohohsm. 

(2)  Major  life  activities  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  Has  a  record  of  such  an 
impairment  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  Is  regarded  as  having  an 
impairment  means — 

(i]  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation; 

(ii]  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii]  Has  none  of  the  impairments 
defined  in  paragraph  (1]  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

Qualified  individual  with  handicaps 
means — 

(1)  With  respect  to  any  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 


to  achieve  a  level  of  accomphshment 
including  service  as  a  Peace  Corps 
Volunteer,  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requirements  and  who  with  or  without 
reasonable  accommodation  can  achieve 
the  purpose  of  the  program  or  activity 
without  modifications  in  the  program  or 
activity  that  the  agency  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  its  nature; 

(2]  With  respect  to  any  other  program 
or  activity,  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity;  and 

(3]  Qualified  handicapped  person  as 
that  term  is  defmed  for  purposes  of 
employment  in  the  Equal  Employment 
Opportunity  Commission's  regulation  at 
29  CFR  1613.702(f),  which  is  made 
applicable  to  this  part  by  §  312.140. 
Nothing  in  this  part  changes  existing 
regulations  applicable  to  employment. 

Section  504  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112,  87  Stat.  394  (29  U.S.C.  794)],  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516.  88 
Stat.  1617);  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L.  95-602,  92 
Stat.  2955);  the  Rehabilitation  Act 
Amendments  of  1986  (Pub.  L  99-506, 100 
Stat.  1810),  the  Civil  Rights  Restoration 
Act  of  1987  (Pub  L  100-259. 102  Stat.  28). 
and  the  Handicapped  Programs 
Technical  Amendments  Act  of  1988  (Pub 
L.  100-630, 102  Stat.  3289)  or  as 
otherwise  amended.  As  used  in  this 
part,  section  504  applies  only  to 
programs  or  activities  conducted  by 
Executive  agencies  and  not  to  federally 
assisted  programs. 

Volunteer  means  an  individual  who 
has  accepted  an  invitation  issued  by 
Peace  Corps  for  Volunteer  service  and 
has  been  officially  accepted  for  Peace 
Corps  training  or  has  taken  the  oath 
prescribed  in  section  5(j)  of  the  Peace 
Corps  Act,  as  amended  (22  U.S.C. 
2504(j)).  (Standards  for  the  selection  and 
assignment  of  Volunteers  are  set  forth  in 
22  CFR  part  305.)  ^ 

§§312.104-312.109    [ReservMll 

§312.110    Self -•  valuation. 

(a)  The  agency  shall,  within  one  year 
of  the  effective  date  of  this  part, 
evaluate  its  policies  and  practices,  and 
the  effects  thereof,  that  do  not  or  may 
not  meet  the  requirements  of  this  part, 
and,  to  the  extent  modification  of  any 
such  policies  and  practices  is  required, 
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the  agency  shall  proceed  to  make  the 
necessary  modifications. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps  to  participate  in  the  self- 
evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  agency  shall,  for  at  least  three 
years  following  the  completion  of  the 
self-evaluation,  maintain  on  file  and 
make  available  for  public  inspection: 

(1]  A  description  of  areas  examined 
and  any  problems  identified;  and 

(2)  A  description  of  any  modifications 
made. 

§312.111    tioHc«. 

The  agency  shall  make  available  to 
Volunteers,  employees,  applicants, 
participants,  beneficiaries,  and  other 
interested  persons  information  regarding 
the  provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  head  of  the 
agency  or  his  or  her  designee  finds 
necessary  to  apprise  such  persons  of  the 
protections  against  discrimination 
assured  them  by  section  504  and  this 
part. 

§§312.112-312.129    [Reserved] 

§§  3 1 2. 1 30    General  prohlblHons  against 
discrimtnatten. 

(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  agency. 

(b)(1)  The  agency,  in  providing  any 
aid,  benefit,  or  service,  may  not,  directly 
or  through  contractual,  or  other 
arrangements,  on  the  basis  of 
handicap— 

(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  from  the  aid.  benefit,  or 
service; 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid.  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  individual 
with  handicaps  with  an  aid.  benefit,  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit,  or 
to  reach  the  same  level  of  achievemeirt 
as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aid. 
benefits,  or  services  to  individuals  with    - 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 


others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aid.  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards:  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit,  or 
service. 

(2)  The  agency  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not.  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(4)  The  agency  may  not.  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  individuals  with  handicaps 
from,  deny  them  the  benefits  of,  or 
otherwise  subject  them  to  discrimination 
under  any  program  or  activity  conducted 
by  the  agency;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(5)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(6)  The  agency  may  not  administer  a 
licensing  or  certification  program  or 
activity  in  a  manner  that  subjects 
qualified  individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  agency  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
However,  the  programs  or  activities  of 
entities  that  are  licensed  or  certified  by 
the  agency  are  not,  themselves,  covered 
by  this  part. 

(c)  The  exclusion  of  individuals 
without  handicaps  from  the  benefits  of  a 


program  limited  by  Federal  statute  or 
Executive  order  to  individuals  with 
handicaps  or  the  exclusion  of  a  specific 
class  of  individuals  with  handicaps  from 
a  program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  part. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 

§§312.131-312.139    (Reserved] 

§  3 1 2. 1 40    Emptoyment 

No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  conducted  by  the  agency.  The 
definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  part  1613.  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

§§312.141-312.148    [Reserved] 

§312.149    Program  accessMltty: 
Dtscriminatlon  prohibited. 

Except  as  otherwise  provided  in 
S  312.150,  no  qualified  individual  with 
handicaps  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  individuals  with  handicaps,  be 
denied  the  benefits  of,  be  excluded  from 
participation  in.  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 


§312.150 
facilities. 


Program  eccessMlity:  Existing 


(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facihties 
accessible  to  and  usable  by  individuals 
with  handicaps;  or 

(2)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
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the  burden  of  proving  that  compliance 
with  §  312.150(a)  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  agency  head  or  his  or  her  designee 
after  considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  vehicles,  or 
any  other  methods  that  result  in  making 
its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  agency  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  agency,  in  making 
alterations  to  existing  buildings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157],  and  any  regulations 
implementing  it.  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the  agency 
shall  give  priority  to  those  methods  that 
offer  programs  and  activities  to  qualified 
individuals  with  handicaps  in  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  within 
sixty  days  of  the  effective  date  of  this 
part  except  that  where  structural 
changes  in  facilities  are  undertaken, 
such  changes  shall  be  made  within  three 
years  of  the  effective  date  of  this  part, 
but  in  any  event  as  expeditiously  as 
possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  agency  shall  develop, 
within  six  months  of  the  effective  date 
of  this  part,  a  transition  plan  setting 
forth  the  steps  necessary  to  complete 
such  changes.  The  agency  shall  provide 


an  opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
development  of  the  transition  plan  by 
submitting  comments  (both  oral  and 
written).  A  copy  of  the  transition  plan 
shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps: 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible: 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period:  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 

§  312.151    Program  accesslbiltty:  New 
construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  easily  accessible  to 
and  usable  by  individuals  with 
handicaps.  The  definitions, 
requirements,  and  standards  of  the 
Architectural  Barriers  Act  (42  U.S.C. 
4151-4157),  as  established  in  41  CFR 
101-19.600  to  101-19.607,  apply  to 
buildings  covered  by  this  section. 

§§312.152-312.159    (Reserved] 

§  312.160    Communications. 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  applicants.  Volunteers, 
participants,  personnel  of  other  Federal 
entities,  and  members  of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
participate  in  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
agency. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with 
handicaps. 

(ii)  The  agency  need  tiol  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunications  devices 


for  deaf  persons  (TDDs)  or  equally 
effective  telecommunication  systems 
shall  be  used  to  communicate  with 
persons  with  impaired  hearing. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signage 
at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  Hnancial 
and  administrative  burdens.  In  those 
circumstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 
that  compliance  with  §  312.160  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  after  considering  all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  required  to  comply  with  this 
secfion  would  result  in  such  an 
alteration  or  such  burdens,  the  agency 
shall  take  any  other  action  that  would 
not  result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that,  to  the  maximum  extent  possible, 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  program  or 
activity. 

§§312.161-312.169    (Reserved] 

§  3 1 2. 1 70    Compliance  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  to  which  this  part 
applies. 

(b)(1)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFR  part  1613 
pursuant  to  section  501  of  the 
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Rehabilitation  Act  of  1973  (29  U.S.C. 
791). 

(2)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  Volunteers  and 
individuals  who  have  applied  to  serve 
as  Volunteers  according  to  the 
procedures  established  in  22  CFR  part 
306. 

(c)  The  Associate  Director  for 
Management  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to 
Associate  Director  for  Management. 
Peace  Corps.  Washington,  DC.  20526. 

(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  other  than  for  employees  or 
Volunteers  and  individuals  who  have 
applied  to  serve  as  Volunteers  must  be 
completed  and  filed  within  180  calendar 
days  of  the  alleged  act  of  discrimination. 
The  agency  may  extend  this  time  period 
for  good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  juridiction. 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  apppropriate 
Government  entity. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968.  as 
amended  (42  U.S.C.  4151-4157).  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  the  remedy  for 
each  violation  found:  and 

(3)  A  notice  of  right  to  appeal. 

(h)  Appeals  of  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90 
calendar  days  of  receipt  from  the  agency 
of  the  letter  required  by  §  312.170(g).  The 
agency  may  extend  this  time  for  good 
cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  head  of  the 
agency. 

(j)  The  head  of  the  agency  or  his  or 
her  designee  shall  notify  the 
complainant  of  the  results  of  the  appeal 
within  60  calendar.days  of  the  receipt  of 
the  request.  If  the  head  of  the  agency  or 
his  or  her  designee  determines  that 
additional  information  is  needed  from 
the  complainant,  he  or  she  shall  have  60 
calendar  days  from  the  date  of  receipt  of 


the  additional  information  to  make  his 
or  her  determination  on  the  appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  with  the  permission  of  the 
Assistant  Attorney  General. 

(1)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
fmal  determination  may  not  be 
delegated  to  another  agency. 
Paul  D.  Coverdell. 

Director,  United  States  Peace  Corps. 
(PR  Doc.  91-23946  Filed  10-7-91:  8:45  am] 
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ENVIRONMENTAL  PflOTECTlON 
AGENCY 

40  CFR  Part  82 
[FRL-4019-3] 

Protection  of  Stratospheric  Ozone 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  rulemaking 
(NPRMj:  correction. 

SUMMARY:  EPA  is  correcting  an  error  in 
an  NPRM  which  appeared  in  the  Federal 
Register  on  September  30. 1991  (56  FR 
49548).  In  the  NPRM,  the  Agency 
proposed  regulations  which  would 
implement  section  604  of  the  Clean  Air 
Act  Amendments  of  1990.  Section  604 
requires  EPA  to  publish  regulations  for 
the  phase  out  the  production  and 
consumption  of  ozone-depleting 
chemicals.  In  the  September  30. 1991 
notice.  EPA  stated  that  it  would  conduct 
a  public  hearing  on  the  NPRM  on 
October  15. 1991.  The  Agency  neglected 
to  state  that  the  public  hearing  would  be 
held  only  if  requested.  This  notice 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Lee.  Stratospheric  Ozone 
Protection  Branch.  Global  Change 
Division,  Office  of  Atmospheric  and 
Indoor  Air  Programs.  Office  of  Air  and 
Radiation.  ANR^M5.  401  M  St.  SW.. 
Washington.  DC  20460,  (202)  260-1497. 
ADDRESSES:  Information  relevant  to  this 
notice  is  contained  in  Docket  A-91-50 
which  may  be  viewed  at  the  Central 
Docket  Section.  South  Conference  Room 
4.  Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  the 
docket  may  be  inspected  from  8:30  a.m. 
until  noon  and  from  1:30  p.m.  until  3:30 
p.m.  on  weekdays.  As  provided  in  40 
CFR  part  2,  a  reasonable  fee  may  be 
charged  for  photocopying. 
SUPPlfMENTARY  INFORMATION:  The 
following  correction  is  made  in  FRL 


4012-1,  the  notice  of  proposed 
rulemaking  on  Protection  of 
Stratospheric  Ozone,  which  was 
published  in  the  Federal  Register  on 
September  30. 1991  (56  FR  49548). 

Under  the  heading  DATES,  the  second 
paragraph  which  reads  "EPA  will 
conduct  a  public  hearing  on  this  NPRM 
on  October  15, 1991  beginning  at  1  p.m. 
The  contact  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT  may  be 
called  regarding  a  public  hearing"  is 
revised  to  read  as  follows: 

"If  a  public  hearing  is  requested,  it 
will  be  held  in  the  EPA  Auditorium.  401 
M  St.  SW..  Washington.  DC  on  October 
15. 1991  from  1  p.m.  to  5  p.m.  All 
requests  should  be  made  to  David  Lee  at 
(202)  260-1497.  Stratospheric  Ozone 
Protection  Branch.  ANR-445.  401  M  St. 
SW..  Washington.  DC  20460." 

Dated:  October  2. 1991. 
Eileen  B.  Claussen, 

Director.  Office  of  Atmospheric  and  Indoor 
Air  Programs. 
(FR  Doc.  91-24200  Filed  10-7-91:  8;45  am] 

MLUNO  COM  MW-SO-M 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  246  and  252 

Department  of  Defense  Acquisition 
Regulations;  Product  Quality 
Deficiencies 

agency:  Department  of  Defense  (DOD). 
action:  Withdrawal  of  proposed  rule. 

summary:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  is 
withdrawing  a  proposed  rule  published 
in  the  Federal  Register  on  October  18. 
1990  (55  FR  38341)  based  on  its  review 
and  analysis  of  public  comments.  The 
proposed  rule  would  have  required 
contractors  to  investigate  reported 
quality  deficiencies  after  supplies  had 
been  inspected  and  accepted  by  the 
Government. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Valorie  Lee,  (703)  697-7266.  Please 
reference  DAR  Case  89-73. 
SUPPLEMENTARY  INFORMATION: 
Department  of  Defense  (DoD)  logistics 
activities  have  implemented  a  Product 
Quality  Deficiency  Reporting  (PQDR) 
system  to  track  quality  problems  that 
are  discovered  in  supplies  which  have 
been  accepted  and  are  in  the  DoD" 
inventory.  PQDR  is  the  standard  means 
by  which  defects  or  nonconforming 
conditions  of  products  provided  under 
contract  are  recorded  and  reported. 
Notwithstanding  previous  Government 
inspection  and  acceptance,  after  fmal 
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delivery  of  items  under  the  contract, 
there  is  a  need  for  contractors  to  help 
investigate  defects  and  nonconforming 
conditions  found  by  the  Government  in 
items  delivered,  as  recorded  on  the 
PQDR.  The  proposed  language  was 
intended  to  specify  the  contractor's 
responsibilities  under  these  conditions. 
However,  comments  received  during  the 
public  comment  period  indicated  that 
this  new  requirement  would  place  a 
heavy  burden  on  contractors.  After  a 
review  of  public  comments,  the  DAR 
Council  has  agreed  to  withdraw  the 
proposed  rule  from  further 
consideration.  Therefore,  the  proposed 
rule  published  on  September  18, 1990  (55 
FR  38341)  is  hereby  withdrawn. 

Claudia  L  Naugle, 

Executive  Editor  Defense  Acquisition 

Regulatory  System. 

|FR  Doc.  91-24202  Filed  10-7-91;  8:45  am] 

BILLING  CODE  3S10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  533 

[Docket  No.  91-50,  Notice  1] 

Light  Truck  Average  Fuel  Economy 
Standards;  Request  for  Comments 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  comments. 

SUMMARY:  This  notice  requests 
comments  to  assist  the  agency  in 
carrying  out  its  rulemaking 
responsibilities  concerning  average  fuel 
economy  standards  for  light  trucks. 
Section  502(a)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act 
requires  NHTSA  to  issue  light  truck 
average  fuel  economy  standards  at  least 
18  months  before  the  beginning  of  the 
model  year  covered  by  the  standard. 
The  agency  has  established  standards 
through  model  year  (MY)  1994.  NHTSA 
now  is  beginning  a  rulemaking  analysis 
to  determine  the  level  of  light  truck 
average  fuel  economy  standards  for 
model  years  after  1994.  This  notice 
requests  information  to  assist  in 
developing  that  analysis. 
DATES:  Written  comments  on  this  notice 
must  be  received  on  or  before  December 
9, 1991. 

ADDRESSES:  Comments  on  this  notice 
must  refer  to  the  docket  and  notice 
number  set  forth  above  and  be 
submitted  (preferably  in  10  copies)  to 
the  Docket  Section,  National  Highway 


Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Submissions 
containing  information  for  which 
confidential  treatment  is  requested 
should  be  submitted  (3  copies)  to  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  room  5219,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  and  7  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  Section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Orron  E.  Kee,  Chief,  Motor  Vehicle 
Requirements  Division,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW.,  Washington,  DC  20590, 
(202)  366-0846. 

SUPPLEMENTARY  INFORMATION:  The 

appendix  to  this  notice  consists  of  a 
number  of  questions  directed  toward 
light  truck  manufacturers,  regarding  fuel 
economy  data  for  MYs  1995  through 
1997.  The  agency  recognizes  that  the 
manufacturers'  product  plans  may  not 
be  approved  formally  through  model 
year  1997  and  that  questions  such  as 
those  on  the  cost  of  fuel  economy 
related  actions  are  difficult  ones.  The 
agency  would  appreciate  responsive 
answers  to  these  questions,  however,  so 
that  appropriate  weight  can  be  given  to 
the  many  factors  whose  magnitude  at 
this  time  can  only  be  estimated. 

The  agency  currently  plans  to  propose 
standards  for  MY  1995,  MY  1996  and  MY 
1997  as  a  result  of  the  responses  to  this 
questionnaire. 

The  agency  would  prefer  to  provide 
manufacturers  with  greater  advance 
notice  of  future  standards  by  proposing 
standards  for  more  than  one  year  at  a 
time. 

While  the  questions  in  the  appendix 
are  directed  toward  manufacturers,  the 
agency  invites  comments  from  all 
interested  parties.  The  agency  is 
particularly  interested  in  advancements 
in  automotive  technology  which  may 
enhance  the  fuel  economy  of  light  trucks 
in  the  1995  through  1997  model  years. 
For  example,  the  development  of  two- 
cycle  engines  may  have  progressed  to 
the  point  that  their  introduction  to  the 
light  truck  fleet  would  be  feasible  in  this 
time  frame.  Another  example  is  in  the 
development  of  aluminum  composites 
for  automotive  applications.  These  high- 
performance  materials  have  become  less 
expensive  and  are  providing  new 
opportunities  for  lightweight,  high- 
performance  automotive  components. 
Suppliers  that  may  furnish  such 
advancements  or  organizations  that  are 
in  the  process  of  developing  new 


technology  applicable  to  fuel  economy 
are  urged  to  comment. 

NHTSA  is  providing  a  60-day 
comment  period.  It  is  requested  that  10 
copies  of  each  response  be  submitted.  In 
view  of  the  number  of  questions  and  the 
detail  of  information  requested,  the 
agency  is,  waiving  its  usual  requirement 
that  comments  "not  exceed"  15  pages. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  NHTSA  will 
continue  to  file  relevant  material  in  the 
docket  as  it  becomes  available  afier  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

While  the  agency  encourages  the 
submission  of  information  not  subject  to 
a  claim  of  confidentiality,  if  a 
commenter  wishes  to  submit  certain 
information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  part  512). 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  the  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Fart  533 

Energy  conservation.  Gasoline, 
Imports,  Motor  vehicles. 

Authority:  49  U.S.C.  1657;  15  U.S.C.  2002; 
delegation  of  authority  at  49  CFR  1.50. 

Issued  on  September  30, 1991. 
Barry  Felrice, ' 
Associate  Administrator  for  Rulemaking. 

Appendix 

/.  Definitions 

As  used  in  this  appendix 
1.  The  terms  automobile,  fuel 
economy,  manufacturer,  and  model 
year,  have  the  meaning  given  them  in 
section  501  of  the  Motor  Vehicle 
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Information  and  Cost  Savings  Act,  15 
U.S.C.  2001. 

2.  The  term  basic  engine  has  the 
meaning  given  in  40  CFR  600.002- 
85(a)(21).  When  identifying  a  basic 
engine,  respondent  should  provide  the 
following  information: 

(i)  Engine  displacement  (in  cubic 
inches). 

(ii)  Number  of  cylinders  or  rotors. 

(iii)  Number  of  valves  per  cylinder. 

(iv)  Cylinder  configuration  (V,  in-line, 
etc.). 

(v)  Number  of  carburetor  barrels,  if 
applicable. 

(vi)  Other  engine  characteristics, 
abbreviated  as  follows: 
DD — Direct  Injection  Diesel 
ID — Indirect  Injection  Diesel 
R— Rotary 
TB— Throttle  Body  Fuel  Injection  S.I. 

(Spark  Ignition) 
MP — Multipoint  Fuel  Injection  S.I. 
TD — Turbocharged  Diesel 
TS— Turbocharged  S.I. 
FFS— Feedback  Fuel  System 
2C— Two-Cycle 
OHC — Overhead  camshaft 
DOHC — Dual  overhead  camshafts 

3.  Variants  of  existing  engines  means 
versions  of  an  existing  basic  engine  that 
differ  from  that  engine  in  terms  of 
displacement,  method  of  aspiration, 
induction  system  or  that  weigh  at  least 
25  pounds  more  or  less  than  that  engine. 

4.  Light  truck  means  an  automobile  of 
the  type  described  in  49  CFR  523.5. 

5.  Percent  fuel  economy 
improvements  means  that  percentage 
which  corresponds  to  the  amount  by 
which  respondent  could  improve  the  fuel 
economy  of  vehicles  in  a  given  model  or 
class  through  the  application  of  a 
specified  technology,  averaged  over  all 
vehicles  of  that  model  or  in  that  class 
which  feasibly  could  use  the  technology. 
Projections  of  percent  fuel  economy 
improvement  should  be  based  on  the 
assumption  of  maximum  efforts  by 
respondent  to  achieve  the  highest 
possible  fuel  economy  increase  through 
the  application  of  the  technology.  The 
baseline  for  determination  of  percent 
fuel  economy  improvement  is  the  level 
of  technology  and  vehicle  performance 

.with  respect  to  acceleration  and 
gradeability  for  respondent's  1992  model 
year  light  trucks  in  the  equivalent  class. 

6.  Percent  production  implementation 
rate  means  that  percentage  which 
corresponds  to  the  maximum  number  of 
light  trucks  of  a  specified  class  which 
could  feasibly  employ  a  given  type  of 
technology  if  respondent  made 
maximum  efforts  to  apply  the 
technology  by  a  specified  model  year. 

7.  Production  percentage  means  the 
percent  of  respondent's  light  trucks  of  a 


specified  model  projected  to  be 
manufactured  in  a  specified  model  year. 

8.  Project  or  projection  refers  to  the 
best  estimates  made  by  respondent, 
whether  or  not  based  on  less  than 
certain  information. 

9.  Relating  to  means  constituting, 
defining,  containing,  explaining, 
embodying,  reflecting,  identifying, 
stating,  referring  to,  dealing  with,  or  in 
any  way  pertaining  to. 

10.  Respondent  means  each 
manufacturer  (including  all  its  divisions) 
providing  answers  to  the  questions  set 
forth  in  this  appendix,  and  its  officers, 
employees,  agents  or  servants. 

11.  Test  Weight  is  used  as  defined  in 
40  CFR  86.082-2. 

12.  Transmission  class  is  used  as 
defined  in  40  CFR  600.002-05(22)(a). 
When  identifying  a  transmission  class, 
respondent  also  must  indicate  whether 
the  transmission  is  equipped  with  a 
lockup  torque  converter  (LUTC),  a  split 
torque  converter  (STC),  and/or  a  wide 
gear  ratio  range  (WR)  and  specify  the 
number  of  forward  gears  or  whether  the 
transmissions  a  continuously  variable 
design  (CVT). 

13.  The  term  van  is  used  as  defined  in 
40  CFR  86.082-2. 

14.  The  term  cargo-carrying  volume, 
gross  vehicle  weight  rating  (GVWR), 
and  passenger-carrying  volume  are  used 
as  defined  in  49  CFR  523.2. 

15.  For  the  purposes  of  this  appendix 
the  term,  utility  vehicle  means  a  form  of 
light  truck,  either  two-wheel  drive  (4x2) 
or  four-wheel  drive  (4x4),  and  is 
exemplified  by  a  Jeep  Wrangler  or 
Cherokee,  a  Chevrolet  Blazer,  a  Dodge 
Ramcharger,  a  Ford  Bronco,  or  a  Toyota 
Land  Cruiser. 

16.  Redesign  means  any  change,  or 
combination  of  changes,  to  a  vehicle 
that  would  change  its  weight  by  50 
pounds  or  more  or  change  its  frontal 
area  or  aerodynamic  drag  coefficient  by 
2  percent  or  more. 

17.  Domestically  manufactured  is 
used  as  defined  in  section  503(b)(2)(E)  of 
the  Act. 

18.  For  the  purposes  of  this  appendix, 
a  class  of  light  trucks  means  a  group 
(e.g.,  domestically  produced  light  trucks) 
for  which  average  fuel  economy 
standards  are  set. 

19.  For  the  purposes  of  this  appendix, 
a  model  of  light  truck  is  a  line,  such  as 
the  Chevrolet  C-10  or  Astro,  Ford  F150 
or  E150,  )eep  Wrangler,  etc.,  which 
exists  within  a  class.  Model  Type  is 
used  as  defined  in  40  CFR  600.002- 
85(a)(19). 

20.  Truckline  means  the  name 
assigned  by  the  Environmental 
Protection  Agency  to  a  different  group  of 
vehicles  within  a  make  or  car  division  in 
accordance  with  that  agency's  1992 


model  year  truck,  van  (cargo  vans  and 
passenger  vans  are  considered  separate 
truck  lines)  and  special  vehicle  criteria. 

//.  Assumptions 

All  assumptions  concerning  emission 
standards,  damageability  regulations, 
safety  standards,  etc.,  should  be  listed 
and  described  in  detail  by  the 
respondent. 

///.  Specifications 

1.  Identify  all  light  truck  models 
currently  offered  for  sale  in  MY  1992 
whose  production  you  project 
discontinuing  before  or  during  MY  1997 
and  identify  the  last  model  year  in 
which  each  will  be  offered. 

2.  Identify  all  basic  engines  offered  by 
respondent  in  MY  1992  light  trucks 
which  respondent  projects  ceasing  to 
offer  for  sale  in  light  trucks  before  or 
during  MY  1997,  inclusive,  and  identify 
the  last  model  year  in  which  each  will 
be  offered. 

3.  Does  the  respondent  currently 
project  offering  for  sale  any  new  or 
redesigned  light  trucks,  including 
vehicles  smaller  than  those  now 
produced  during  any  model  year  1995- 
1997?  If  80,  provide  the  following 
information  for  each  model  (e.g.. 
Chevrolet  C-10,  Ford  F150).  Model  types 
which  are  essentially  identical  except 
for  their  nameplates  (e.g..  Dodge 
Caravan/Plymouth  Voyager)  may  be 
combined  into  one  item.  See  Table  A  for 
a  sample  format;  4x2  and  4x4  light 
trucks  are  different  models. 

a.  Body  types  to  be  offered  for  sale 
(e.g.,  regular  cab,  super  cab). 

b.  Description  of  basic  engines, 
Including  optional  horsepower  and 
torque  ratings,  if  any;  displacement: 
number  and  configuration  of  cylinders; 
type  of  carburetor  or  fuel  injection 
system;  number  of  valves  per  cylinder, 
and  whether  it  is  2-cycle  or  4-cycle. 

c.  Transmission  type  (manual, 
automatic,  number  of  forward  speeds, 
overdrive,  etc.,  as  applicable),  including 
gear  ratios  and  final  drive,  alternative 
ratios  offered,  driveline  configuration, 
and  special  features  such  as  torque 
converter  lockup  clutches,  electronic 
controls  or  CVT  design. 

d.  (i)  The  range  of  GVW  ratings  to  be 
offered  for  each  body  type. 

(ii)  The  range  of  test  weights  for  eacii 
body  type. 

e.  All  wheelbases. 

f.  Estimated  power  absorption  unit 
(PAU)  setting,  in  hp. 

g.  The  range  of  projected  EPA 
composite  fuel  economies  for  each  body 
type  in  the  initial  model  year  of 
production. 
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h.  Projected  introduction  date  (model 
year). 

i.  Projected  sales  for  each  model  year 
from  the  projected  year  of  introduction 
through  MY  1997,  expressed  both  as  an 
absolute  number  of  units  sold  and  as 
percentage  of  all  light  trucks  sold  by 
respondent. 

j.  If  other  than  domestically 
manufactured,  so  state. 

k.  Projections  of:  (i)  Existing  models 
replaced  by  new  models. 

(ii)  Reduced  sales  of  respondent's 
existing  models  as  a  result  of  the  sale  of 
each  of  the  new  models. 

(iii)  New  sales  not  captured  from  any 
of  the  respondent's  existing  models. 

4.  Does  respondent  project  introducing 
any  variants  of  existing  basic  engines  or 
any  new  basic  engines,  other  than  those 
mentioned  in  your  response  to  Question 
3,  in  its  light  truck  fleets  in  model  years 
1995-1997?  If  so,  for  each  basic  engine  or 
variant  indicate: 

a.  The  projected  year  of  introduction, 

b.  Type  (e.g.,  spark  ignition,  direct 
injection  diesel,  2-cycle), 

c.  Displacement, 

d.  Type  of  induction  system  (e.g.,  fuel 
injection  with  turbocharger,  naturally 
aspirated,  2-barrel  carburetor), 

e.  Cylinder  configuration  (e.g.,  V-8, 
V-6, 1-4). 

f.  Number  of  valves  per  cylinder  (e.g., 
2,  3,  4), 

g.  Horsepower  and  torque  ratings, 

h.  Models  in  which  engines  are  to  be 
used,  giving  the  introduction  model  year 
for  each  model  if  different  from  "a," 
above. 

5.  Relative  to  MY  1992  levels,  for  MY 
1995-97,  please  provide  information,  by 
truckline,  on  the  weight  and/or  fuel 
economy  impacts  of  the  following 
standards  or  equipment 

a.  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS  208)  AutomaUc 
Restraints. 

b.  FMVSS  214  Side  Door  Strength. 

c.  FMVSS  216  Roof  Crush  Resistance. 

d.  FMVSS  108  Center  High-Mounted 
Stoplamp. 

e.  Voluntary  installation  of  safety 
equipment  (i.e.,  antilock  brakes). 

f.  Environmental  Protection  Agency 
regulations. 

g.  California  Air  Resources  Board 
requirements. 

h.  Other  applicable  motor  vehicle 
regulations  affecting  fuel  economy. 

6.  For  each  of  the  model  years  1995- 
1997,  and  for  each  light  truck  model  . 
projected  to  be  manufactured  by 
respondent  (if  answers  differ  for  the 
various  models),  provide  the  requested 
information  for  each  of  items  "6a" 
through  "6n"  listed  below: 

(i)  Description  of  the  nature  of  the 
technological  improvement; 


(ii)  The  percent  fuel  economy 
improvement  averaged  over  the  model; 

(iii)  The  basis  for  your  answer  to  6(ii), 
(e.g.,  data  from  dynamometer  tests 
conducted  by  respondent,  engineering 
analysis,  computer  simulation,  reports  of 
test  by  others); 

(iv)  The  percent  production 
implementation  rate  and  the  reasons 
limiting  the  implementation  rate; 

(v)  A  description  of  the  1992  baseline 
technologies  and  the  1992 
implementation  rate;  and 

(vi)  The  reasons  for  differing  answers 
you  provide  to  items  (ii)  and  (iv)  for 
different  models  in  each  model  year. 
Include  as  a  part  of  your  answer  to  6(ii) 
and  6(iv)  a  tabular  presentation,  a 
sample  portion  of  which  is  shown  in 
Table  B. 

a.  Improved  automatic  transmissions. 
Projections  of  percent  fuel  economy 
improvements  should  include  benefits  of 
lock-up  or  bypassed  torque  converters, 
electronic  control  of  shift  points  and 
torque  converter  lock-up,  and  other 
measures  which  should  be  described. 

b.  Improved  manual  transmissions. 
Projections  of  percent  of  fuel  economy 
improvement  should  include  the  benefits 
of  increasing  mechanical  efficiency, 
using  improved  transmission  lubricants, 
and  other  measures  (specify). 

c.  Overdrive  transmissions.  If  not 
covered  in  "a"  or  "b"  above,  project  the 
percent  of  fuel  economy  improvement 
attributable  to  overdrive  transmissions 
(integral  or  auxiliary  gear  boxes),  two- 
speed  axles,  or  other  similar  devices 
intended  to  increase  the  range  of 
available  gear  ratios.  Describe  the 
devices  to  be  used  and  the  application 
by  model,  engine,  axle  ratio,  etc. 

d.  Use  of  engine  crankcase  lubricants 
of  lower  viscosity  or  with  additives  to 
improve  friction  characteristics  or 
accelerate  engine  break-in,  or  otherwise 
improved  lubricants  to  lower  engine 
friction  horsepower.  When  describing 
the  1992  baseline,  specify  the  viscosity 
of  and  any  fuel  economy-improving 
additives  used  in  the  factory-fill 
lubricants. 

e.  Reduction  of  engine  parasitic  losses 
through  improvement  of  engine-driven 
accessories  or  accessory  drives.  Typical 
engine-driven  accessories  include  water 
pump,  cooling  fan,  alternator,  power- 
steering  pump,  air  conditioning 
compressor,  and  vacuum  pump. 

f.  Reduction  of  tire  rolling  losses, 
through  changes  in  infiation  pressure, 
use  of  materials  or  constructions  with 
less  hysteresis,  geometry  changes  (e.g., 
increased  aspect  ratio),  reduction  in 
sidewall  and  tread  deflection,  and  other 
methods.  When  describing  the  1992 
baseline,  include  a  description  of  the  tire 


types  used  and  the  percent  usage  rate  of 
each  type. 

g.  Reduction  in  other  driveline  losses, 
including  losses  in  the  non-powered 
wheels,  the  differential  assembly,  wheel 
bearings,  universal  joints,  brake  drag 
losses,  use  of  improves  lubricants  in  the 
differential  and  wheel  bearing,  and 
optimizing  suspension  geometry  (e.g.,  to 
minimize  tire  scrubbing  loss). 

h.  Reduction  of  aerodynamic  drag. 

i.  Turbocharging  or  supercharging. 

j.  Improvements  in  the  efficiency  of  4- 
cycle  spark  ignition  engines  including  (1) 
increased  compression  ratio;  (2)  leaner 
air-to-fuel  ratio;  (3)  revised  combustion 
chamber  configuration;  (4)  fuel  injection; 
(5)  electronic  fuel  metering;  (6) 
interactive  electronic  control  of  engine 
operating  parameters  (spark  advance, 
exhaust  gas  recirculation,  air-to-fuel 
ratio);  (8)  variable  valve  timing  or  valve 
lift;  (9)  multiple  valves  per  cylinder;  (10) 
friction  reduction  by  means  such  as  low 
tension  piston  rings  and  roller  cam 
followers;  (11)  higher  temperature 
operation;  and  (12)  other  methods 
(specify). 

k.  Naturally  aspirated  diesel  engines, 
with  direct  or  indirect  fuel  injection. 

1.  Turbocharged  or  supercharged 
diesel  engines  with  direct  or  indirect 
fuel  injection. 

m.  Stratified-charge  reciprocating  or 
rotary  engines,  with  direct  or  indirect 
fuel  injection. 

n.  Two  cycle  spark  ignition  engines. 

7.  For  each  model  of  respondent's  light 
truck  fieet  projected  to  be  manufactured 
in  each  of  model  years  1995-1997, 
describe  the  methods  used  to  achieve 
reductions  in  average  test  weight.  For 
each  specified  model  year  and  model, 
describe  the  extent  to  which  each  of  the 
following  methods  for  reducing  vehicle 
weight  will  be  used.  Separate  listings 
are  to  be  used  for  4x2  light  trucks  and 
4x4  light  trucks. 

a.  Substitution  of  materials. 

b.  "Downsizing"  of  existing  vehicle 
design  to  reduce  weight  while 
maintaining  interior  roominess  and 
comfort  for  passengers  and,  and  utility, 
i.e.,  the  same  or  approximately  the 
same,  payload  and  cargo  volume,  using 
the  same  basic  body  configuration  and 
driveline  layout  as  current  counterparts. 

c.  Use  of  new  vehicle  body 
configuration  concepts  which  provides 
reduced  weight  for  approximately  the 
same  payload  and  cargo  volume. 

8.  For  each  model  year  1995, 1996,  and 
1997,  list  all  projected  light  model  types 
and  provide  the  information  specified  in 
"a"  through  "k"  below  for  each  model 

type. 

The  information  should  be  in  tabular 
form,  with  a  separate  table  for  each 
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model  year.  Domestic  and  non-domestic 
model  types  are  to  be  listed  separately. 
Each  of  the  two  groupings  is  to  be 
subdivided  into  separate  listings  for 
models  with  4x2  and  4x4  drive  systems. 
Engines  having  the  same  displacement 
but  belonging  to  different  engine 
families  are  to  be  grouped  separately. 

The  vehicles  are  to  be  sorted  first  by 
truckline,  second  by  basic  engine,  and 
third  by  transmission  type.  For  these 
groupings,  the  average  test  weights  are 
to  be  placed  in  ascending  order.  List  the 
categories  in  terms  "a"  through  "k" 
below  in  the  order  specified  from  left  to 
right  across  the  top  of  the  table.  Include 
in  the  table  for  each  model  year  the  total 
sales-weighted  harmonic  average  fuel 
economy  and  average  test  weight  for 
imported  and  domestic  light  trucks  for 
each  truckline  and  for  all  of  the 
respondent's  light  trucks. 

a.  Truckline.  e.g..  C-10.  F-150.  B-150. 
Model  types  which  are  essentially 
identical  except  for  their  nameplates 
(e.g..  Chevrolet  S-IO/GMC  S-15  and 
Dodge  Caravan/Plymouth  Voyager)  may 
be  combined  into  one  line  item. 

b.  Light  truck  vehicle  type,  e.g., 
compact  pickup,  cargo  van.  passenger 
van.  utility,  truck-based  station  wagon, 
and  chassis  cab.  Other  light  truck 
designations,  which  are  adequately 
defined,  can  be  used  if  these  are  not 
suitable. 

c.  Basic  engine:  Include  the  engine 
characteristics  used  in  Definition  2. 

d.  Transmission  class  (e.g..  A3,  L4. 
A40D.  M5.  CVT):  Include  the 
characteristics  used  in  Definition  13. 

e.  Average  ratio  of  engine  speed  to 
vehicle  speed  in  top  gear  (N/V),  rounded 
to  one  decimal  place. 

f.  Average  test  weight. 

g.  Average  PAU  setting:  Provide  the 
value  and  show  whether  the  value  (or 
estimated  value)  is  based  on  coastdown 
testing  (T)  or  calculated  from  the  vehicle 
frontal  area  (C).  Round  the  PAU  value  to 
one  decimal  place. 

h.  Air  conditioning:  Y=air 
conditioning  installation  are  projected  to 
exceed  33  percent  of  the  vehicles 
described  in  the  line  item;  N=air 
conditioning  installations  are  projected 


to  be  less  than  33  percent  of  the  vehicles 
described  in  the  line  time. 

i.  Composite  fuel  economy  (Sales 
weighted,  harmonically  averaged  over 
the  specified  vehicles,  rounded  to  the 
nearest  0.1  mpg). 

k.  Projected  sales  for  the  vehicles 
described  in  each  line  time. 

9.  For  each  transmission  identified  in 
response  to  8(d)  above,  provide  a  listing 
showing  whether  the  transmission  is 
manual  or  automatic,  the  gear  ratios  for 
the  transmission,  and  the  models  which 
used  the  transmission. 

10.  Indicate  any  MY  1995-1997  light 
truck  model  types  which  have  higher 
average  test  weights  than  comparable 
MY  1992  model  types.  Describe  the 
reasons  for  any  weight  increases  (i.e., 
increased  option  content,  less  use  of 
premium  materials). 

11.  For  each  new  or  redesigned 
vehicle  identified  in  response  to 
Question  3  and  each  new  engine  or  fuel 
economy  improvement  identified  in  your 
response  to  Questions  3,  5,  and  6. 
provide  your  best  estimate  of  the 
following,  in  terms  of  constant  1992 
dollars: 

(a)  Total  capital  costs  required  to 
implement  the  new/redesigned  model  or 
improvement  according  to  the 
implementation  schedules  specified  in 
your  response.  Subdivide  the  capital 
costs  into  tooling,  facilities,  launch,  and 
engineering  costs. 

(b)  The  maximum  production 
capacity,  expressed  in  units  of  capacity 
per  year,  associated  with  the  capital 
expenditure  in  (a)  above.  Specify  the 
number  of  production  shifts  on  which 
your  response  is  based  and  define 
"maximum  capacity"  as  used  in  your 
answer. 

(c)  The  actual  capacity  that  will  be 
used  each  year  for  each  new/redesigned 
model  or  fuel  economy  improvement. 

(d)  The  increase  in  variable  costs  per 
affected  unit,  based  on  the  production 
volume  specified  in  (b)  above. 

(e)  The  equivalent  retail  price  increase 
per  affected  vehicle  for  each  new/ 
redesigned  model  or  improvement. 
Provide  an  example  describing 
methodology  used  to  determine  the 
equivalent  retail  price  increase. 


12.  Please  provide  respondent's  actual 
and  projected  U.S.  light  truck  sales.  4x2 
and  4x4.  0-8.500  lbs.  GVWR  and  8501- 
10.000  lbs..  GVWR  tor  each  model  year 
from  1992  thorough  1997,  inclusive. 
Please  subdivide  the  data  into  the 
following  vehicle  categories: 

i.  Standard  Pickup  Heavy  (e.g..  C-20/ 
30.  F-250/350.  D-250/350) 

ii.  Standard  Pickup  Light  (e.g..  C-10. 
F-150,  D-lOO) 

iii.  Compact  Pickup  (e.g.,  S-IO, 
Ranger) 

iv.  Standard  Cargo  Vans  Heavy  (e.g., 
G-30,  E-250/350,  B-350) 

V.  Standard  Cargo  Vans  Light  (e.g.,  G- 
10/20,  E-150.  B-150/250) 

vi.  Standard  Passenger  Vans  Heavy 
(e.g..  G-30.  E-250/350,  B-350) 

vii.  Standard  Passenger  Vans  Light 
(e.g..  G-10/20.  E-150.  B-150/250) 

viii.  Compact  Cargo  Vans  (e.g..  Astro. 
Aerostar.  Mini  Ram  Van) 

ix.  Compact  Passenger  Vans  (e.g.. 
Astro.  Aerostar.  Voyager) 

X.  Standard  Utilities  (e.g..  K1500 
Blazer.  Bronco.  Ramcharger) 

xi.  Compact  Utilities  (e.g..  S-10  Blazer, 
Bronco  II.  Wrangler) 

xii.  Other  (e.g..  Suburban.  Loyale) 

Provide  separate  tables  for  domestic 
and  captive  imports  or  vehicles  with 
less  than  75  percent  domestic  content. 
See  Table  C  for  a  sample  format. 

13.  Please  provide  your  estimates  of 
projected  total  industry  U.S.  light  (0- 
10,000  lbs.  GVWR)  truck  sales  for  each 
model  year  from  1992  through  1997. 
inclusive.  Please  subdivide  the  data  into 
4x2  and  4x4  sales  and  into  the  vehicle 
categories  listed  in  the  sample  format  in 
Table  D. 

14.  Please  provide  your  company's 
assumptions  for  U.S.  gasoline  and  diesel 
fuel  prices  during  1991  through  1997. 

15.  Please  provide  projected 
production  capacity  available  for  the 
North  American  market  (at  standard 
production  rates)  for  each  of  your 
company's  light  truckline  designations 
during  model  years  1991-1997. 

16.  Please  provide  your  estimate  of 
production  leadtime  for  new  models, 
your  expected  model  life  in  years,  and 
the  number  of  years  over  which  tooling 
costs  are  amortized. 


Table  A— [Model:  LT-IB  Driveune  Configuration:  4x2:  Front  engine/rear  drive) 

No.  Seating 
po«. 

Cargo  Vol. 

e.  Wheel 
Base 

Unit  Setting  hp 

a.  Body  Types: 
Regular  Cab.  Short  Bed 

XFt* 

XT!» 

xin* 

3 
3 

4 
6 

ytt* 

lis 

133 
151 
170 

ftO 

Regular  Cab. 
Extended  Cai 
Crew  Cab  U 

Long  Bed 

D.  Long  Bed 

zn' _ 

zn* „ 

84 

8.S 

mg  Bed  „,- 

X2«» - 

zw* 

BO 

- 
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c/o 


Con(/No.  Cyl 


Hp/rpm 


Torque 


b  Basic  Engines: 

236 

310 

340' 

340' 


V6 
V6 

ve 


av' 

2« 

4V 

MP._ 


M/seoo.. 


Y/180e 


■  Not  availaMe  wMh  crew  cab. 

'  Availaoie  only  with  HO  4-spe«d  manual  transmission  or  automatic  trarfsmission. 


Manual  3-speedi 

Manual  Overdrive  ■ 

Automatic 

MD  Manual  4-Speed 

c.  Transmission  Types: 

1  3.00 „ __... 

2  1.75 _ 

3  100 _ 

R    315 

1  3.00 _ 

2  1.75 - 

3  1.00 -. 

4  .80 _ - — 

R    3.1^ - — 

3.54/3.73 » 

1  2.50 - - - 

2  1.50 

3  1.00 .. 

R    1.90 

1  6.50 

2  aw 

3  1.80 

4  1.00 

RAH  3.23/3/54/3  73 

TC    2.1 _    

3.23/3.54 

R    6.10 
3.23/3.54/3.73 

Not  available  witti  340  CID  V8  engines. 


Rang*  of  Test  Weights 


d  Range  of  GVWR: 

6.050  to  7,000 - 

6,050  to  7,200 _ 

6,300  to  7,400 

6,300  to  7.400 


Reg.  Cab,  Short  Bad 

Reg.  Cab,  Long  Bed 

Extended  Cab,  Long  Bed 
Crew  Cab.  Long  Bed 


4,250-4,500 
4,250-4,500 
4,500-5.000 
4,500-6,000 


Range  of  Composite  Fuel 

Ecorxjmy  Ratings  tor 

Introduction  Year 


h.  Fuel  Economy  Values 

Reg.  Cab.  Short  Bed. 

Reg.  Cab.  Long  Bed,_ 

Extended  Cab,  Long  Bed..- _ — . — 

Crew  Cab,  Long  Bed _ _ _ _ 

I.  and  j.  Protected  introdtx:tiofi  and  Sales  Through  My  1997: 

K.  To  be  completed  only  if  domestically  manufactured. 
I.  (i)  Redesignad:  replaced  LT-1/K. 

(i^  The  extended  cabi  introduced  in  MY  1995  is  expected  to  capture  15,000  passenger  station  wagon  sales. 

(ih)  Trie  extended  cab  in  (ii).  above  is  expected  to  capture  a  like  amount  of  sales  from  competitors  in  each  model  year. 


14.0-16.0 
13.8-15.8 
ia5-16.4 
13.0-15.1 

36,000 

76.000 

110.000 


'  Mid-year  irrtroduction. 
'  Extended  cab  introduced. 


Table  B.— Technology  Improvements 


UMI 


Percent  Production  Penetration 

Technological  Impfovement 

Economy 

improvement 

1992 

1993 

1994 

1995 

1996 

1997 

5  (a)  Improved  Auto  Transmissions: 

LT-1 : „ _ 

10.0 

0 

0 

0 

14 

15 

15 

LT-2 _ 

8.0 

0 

0 

0 

14 

15 

16 

Lt-3 

7.5 
10.0 

0 
0 

0 
.  0 

0 
0 

8 
20 

10 
20 

10 

LT-1 „ „... 

20 

LT-2 ;.. 

9.0 

0 

0 

0 

20 

20 

20 

LT-3 

7.5 
10.0 

0 
0 

0 
0 

0 
0 

10 
14 

12 
15 

12 

U-1    ,                  ^ 

15 

5  (b)  Intproved  Manual  Transmissions: 

LT-1 „ 

4.0 

0 

0 

0 

35 

35 

35 

LV-1 _ _ 

4.0 

0 

0 

0 

30 

30 

30 

LV-2 

4.0 
4.0 

0 
0 

0 

0 
0 

30 
35 

30 
35 

30 

U-1 „ 

35 

5(c)  Overdrive  Transmission: 

LT-1 ;. _ 

6.0 

0 

0 

0 

6 

8 

8 

LV-1 _„ „ 

6;0 

0 

0 

0 

5 

6 

6 

LV-2 

6.0 

0 

0 

0 

5 

6 

6 

U-1 „ „ 

6.0 

0 

0 

0 

8 

10 

10 

Table  C.-A  jax  4x2  Domestic  Light  Truck  Sales 

'■ 

Model  Year 

1991 

1992 

1993 

1994 

1995 

1996 

1M7 

0-8,500  lbs.  G\ 
Standard  Picku 
Standard  Picku 
Compact  Picku 
Standard  Cargc 
Standard  Pasai 

/WR 

509  379     

n  1  kiht 

120  000     

ftnnnn 

)  Van  Heavy 

9A  IW\ 

oo  iin 

1^  1(M 

•"• ' ••••••••••••••■• 

. 

Standard  Pasa 
Light 

••; 

••••■• 

30,000 

ZZZZZ'Z""Z 

Compact  Cargi 
Compact  Pass 

)  Van 

53.800 



<;A71 

•••""•• 

S  i^AQ 

Other 

4  000 

8,501-10,0001 
Standard  Picki 
Standard  Utiliti 
Other 

bs  GVWR 

1  000 



■>na 

ip  Heavy 

OS  , 

liiA  A7Q 

Grand  Total 

■  •>•>•• 

Table  D.— Total  U.S.  Truck  Sales 


en 

o 

i 


I. 


< 

o 


IS 
z 

o 


CO 

en 


H 

e 
re 

CO 

O. 

09 
»< 

O 

o 

o 

c* 
re 


1991 


Oom. 


Imp. 


1992 


Dom. 


Imp. 


1993 


Oom. 


Imp. 


1994 


1995 


1996 


1997 


Dom. 


Imp. 


Dom. 


Imp. 


Dom. 


Imp. 


Dom. 


Imp. 


1.  LigW  Trucks  (4X2) 

a.  Pickup 

1 .  Compact - 

2.  Smali  Car  Based 

3.  Large  Car  Based 

4.  Standard 

b.  Passenger  Vans  (Bus): -... 

1.  Compact 

2.  Standard 

c.  Cargo  Vans 

1.  (^ynpact  Standard 

2.  Standard 

d.  Utilities..... 

1 .  Compact 

2.  Standard 

3.  Car  Based 

e.  Tnick  Based  Station 

Wagons 

Ottw 

2.  Light    Tnjck    (4X4)    [Same 
breakout  as  4X21 

3.  Totol  Light  Trucks  (4X2+4X4) . 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB32 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  the  Northern 
Spotted  Owl 

agency:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Revised  Proposed  Rule; 
Correction. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  corrects  several  errors  in  the 
legal  descriptions  of  proposed  critical 
habitat  units  for  the  northern  spotted 
owl.  In  a  proposed  rule  published  on 
Wednesday,  August  13, 1991,  errors 
were  made  in  the  legal  descriptions  of 
the  critical  habitat  units.  This  notice 
corrects  those  errors.  Critical  habitat 
still  occurs  primarily  on  Federal  lands, 
and  to  a  lesser  extent  on  State  lands. 
This  correction  does  not  substantially 
change  the  scope  and  intent  of  the 
proposed  rule  published  on  August  13, 
1991.         1 1 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  15, 
1991.        |[ 

ADDRESSES:  Comments  and  materials 
concerning  this  correction  and  the 
proposed  rule  published  August  13, 1991, 
should  be  sent  to  the  Assistant  Regional 
Director.  U.S.  Fish  and  Wildlife  Service, 
Fish  and  Wildlife  Enhancement,  911  NE. 
11th  Ave.,  Portland,  Oregon  97232. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Dale  Hall,  Assistant  Regional 
Director,  Fish  and  Wildlife 
Enhancement  at  the  above  address  (503/ 
231-6159  or  FTS  429-6159).  or  Mr.  Barry 
S.  Mulder.  Spotted  Owl  Coordinator,  at 
the  above  address  (503)/231-6730  or  FTS 
429-6730). 

Correction 

In  the  proposed  rule  document  91- 
18889  beginning  on  page  40001  in  the 
issue  of  Tuesday,  August  13, 1991,  make 
the  following  corrections: 

917-95    [Corrected] 

1.  On  page  40036  in  column  1,  make 
the  following  corrections: 

a.  Line  4  should  read:  "California;  and 
The  U.S.  Forest  Service  Six  Rivers 
National  Forest  Visitors  Map  1984." 

b.  Lines  29,  30  and  31  from  top  should 
read:  'T.  15  N..  R.  4  E..  Unsurveyed 


Lands,  Sees.  5, 6,  7, 8, 18, 19,  20,  and  23 
of  the  Humboldt  Meridian." 

c.  Lines  32,  33  and  34  from  the  top 
should  read:  'T.  14  N.,  R.  3  E., 
Unsurveyed  Lands,  Sees.  4,  5,  6, 10, 15, 
25,  26,  34,  35,  and  36,  of  the  Humboldt 
Meridian." 

d.  Lines  35,  36  and  37  from  the  top 
should  read:  "T.  14  N.,  R.  4  E., 
Unsurveyed  Lands,  Sees.  1,  27,  31,  32,  33, 

34,  and  35,  of  the  Humboldt  Meridian." 

e.  Lines  38,  39  and  40  from  the  top 
should  read:  'T.  13  N..  R.  3  E., 
Unsurveyed  Lands,  Sees.  3,  25,  26,  27,  34. 

35.  and  36.  of  the  Humboldt  Meridian." 

f.  Lines  41,  42,  43  and  44  from  the  top 
should  read:  "T.  13  N.,  R.  4  E.. 
Unsurveyed  Lands,  Sees.  1,  2,  3, 10, 11, 
12, 13, 14, 15, 16,  21,  22.  23.  24.  25,  26.  27. 
28.  29,  30,  31,  32,  33,  34.  35.  and  36.  of  the 
Humboldt  Meridian." 

2.  On  page  40037  in  column  1.  make 
the  following  corrections: 

a.  Line  3  from  the  top.  should  read: 
"Hoopa  1983.  California  and  U.S.  Forest 
Service  Six  Rivers  National  Forest 
Visitors  Map  1984." 

b.  Lines  23,  24  and  25  from  the  top 
should  read:  'T.  11  N..  R.  6  E.. 
Unsurveyed  Lands.  Sees.  3. 4.  5.  6,  7. 8. 
18,  and  19,  of  the  Humboldt  Meridian." 

3.  On  page  40039  in  column  1,  make 
the  following  corrections: 

a.  Line  4  should  read:  Oregon,  and 
U.S.  Forest  Service  Klamath  National 
Forest  Visitors  Map  1988. 

b.  Line  22  from  the  top  should  read: 
"Sees.  5,  6,  7.  8.  9. 16. 17. 18, 19,  20,  21.". 

c.  Line  44  from  the  top  should  read:  "7, 
8.  9. 10, 11, 12, 13. 14. 15, 16, 17. 18, 19,  20, 
21,". 

4.  On  page  40040  in  column  1,  make 
the  following  corrections:  Lines  6,  7  and 
8  from  the  top  should  read:  T.  16  N.,  R.  8 
E.,  Unsurveyed  Lands  Sees.  9, 10, 15, 16, 
21,  22,  27,  28,  33,  and  34.  of  the  Humboldt 
Meridian. 

5.  On  page  40041  in  column  1.  make 
the  following  corrections: 

a.  Line  13  from  the  bottom,  should 
read:  Happy  Camp  1983  and  Hoopa 
1983. 

b.  Line  4  should  read:  California,  and 
U.S.  Forest  Service  Klamath  National 
Forest  Visitors  Map  1988. 

c.  Lines  10, 11  and  12  from  the  top 
should  read:  T.  14  N..  R.  6  E.,  Sees.  13, 14, 
15,  21,  22,  23,  24,  25,  26.  27.  28.  29.  32,  33, 
34,  35.  and  36.  of  the  Humboldt 
Meridian. 

d.  Lines  17, 18  and  19  from  the  top 
should  read:  T.  14  N.,  R.  B  E., 
Unsurveyed  Lands.  Sees.  7,  and  8,  of  the 
Humboldt  Meridian. 

6.  On  page  40041  in  column  3,  make 
the  following  corrections:  Lines  1,  2  and 
3  hom  the  top  should  read:  T.  40  N..  R. 
12  W.,  Unsurveyed  Lands,  Sees.  1,  2. 3, 


10, 11. 12, 13. 14, 15. 16. 17. 18.  23.  and  24, 
of  the  Mt.  Diablo  Meridian. 

7.  On  page  40042  in  column  1.  make 
the  following  corrections: 

a.  Line  4  should  read:  California,  and 
U.S.  Forest  Service  Klamath  National 
Forest  Visitors  Map  1988. 

b.  Lines  9, 10, 11  and  12  from  the  top 
should  read:  T.  41  N..  R.  10  W., 
Unsurveyed  Lands,  Sees.  2,  3,  4,  5.  8,  9. 
10. 11. 14, 15. 16,  20,  21.  22,  23.  24.  2a  29. 
31.  32.  and  33.  of  the  Mt.  Diablo 
Meridian. 

c.  Lines  13, 14  and  15  from  the  top 
should  read:  T.  40  N.,  R.  11  W., 
Unsurveyed  Lands,  Sees.  13.  25,  26,  31, 
34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

d.  Lines  16  17, 18  and  19  from  the  top 
should  read:  T.  40  N..  R.  10  W., 
Unsurveyed  Lands,  Sees.  4,  5,  6,  7,  8, 9, 
14. 15. 16. 17. 18. 19.  20,  21,  22.  23,  26.  27. 
28.  29.  30.  31.  32,  33,  34,  and  35.  of  the  Mt. 
Diablo  Meridian. 

e.  Lines  32.  33  and  34  from  the  top 
should  read:  T.  38  N..  R.  12  W.. 
Unsurveyed  Lands.  Sees.  1. 10, 11, 12, 13. 
14, 15,  22,  23,  and  24,  of  the  Mt.  Diablo 
Meridian. 

f.  Delete  lines  5  and  6  from  the  bottom 
of  the  page. 

8.  On  page  40043  in  column  1,  make 
the  following  corrections: 

a.  Line  4  should  read:  California,  and 
U.S.  Forest  Service  Trinity  National 
Visitor  Map  1987. 

b.  Line  7  and  8  from  top  should  read: 
"12, 13, 14,  23,  24,  25,  26,  35,  and  36  of  the 
Humboldt  Meridian.". 

c.  Line  10  from  top  should  read:  "Sees. 
7,  8, 16, 17. 18, 19,  20.  21,  28". 

d.  Line  18  from  top  insert  "26,"  after 
"23,". 

e.  Line  21  from  top  should  read:  "Sees. 
1.  2,  3, 11, 12, 13,  and  14,  of  the". 

f.  Line  24  from  the  top  delete  "1"  after 
"Sees.". 

g.  Line  29  from  the  top  delete  "12, 13," 
after  "11,". 

h.  Line  31  from  the  top  should  read: 
"32,  33,  34,  and  35,  of  the  Humboldt". 

i.  Line  34  from  the  top  should  read: 
"Sees.  18, 19,  and  30  of  the". 

j.  Line  42  from  the  top  insert  "30,  31," 
after  "29,". 

k.  Line  45  from  the  top  delete  "20,  23." 
after  "19,". 

1.  Line  51  from  the  top  insert  "13," 
after  "6,". 

m.  Line  14  from  the  bottom  of  the  page 
delete:  "29,  30,  31.  and"  after  "Sees.". 

n.  Delete  lines  10. 11  and  12  from  the 
bottom. 

o.  Line  3  from  the  bottom  insert  the 
words  "north  of  Highway  299"  after 
"21,". 

p.  Line  2  from  the  bottom  insert  the 
words  "north  of  Highway  299"  after 
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each  of  the  numbers  "26.  27.  28.  34,  35, 
and  36". 

9.  On  page  40043  in  column  2,  line  4 
from  the  top  insert  the  words  "north  of 
Highway  299"  after  each  of  the  numbers 
"1."  and  '12.". 

10.  On  page  40043  in  column  3.  line  1 
from  the  top  insert  the  words  "north  of 
Highway  299"  after  each  of  the  numbers 
"7  and  8". 

11.  On  page  40045  in  column  1.  line  23 
from  the  top  should  read:  34,  35.  and  36. 
of  the  Mt.  Diablo  Meridian. 

12.  On  page  40046  in  column  1.  make 
the  following  corrections: 

a.  Line  11  from  the  bottom  of  the  page 
should  read:  California,  and  U.S.  Forest 
Service  Klamath  National  Forest 
Visitors  Map  1988. 

b.  Line  8  from  the  bottom  of  the  page 
should  read:  Sec.  25,  and  35.  of  the  Mt. 
Diablo. 

c.  Line  5  from  the  bottom  of  the  page 
delete:  22  and  25,  after  "21"  and  insert 
"29". 

13.  On  page  40049  in  column  1,  make 
the  following  corrections:  Line  9  from 
the  bottom  of  the  page  insert  "20,"  after 
"19,". 

14.  On  page  40052  in  column  1. 
following  line  13  from  the  top  insert  a 
line  that  reads:  'T.  39  N..  R.  8  W..  Sec.  1 
of  the  Mt.  Diablo  Meridian.". 

15.  On  page  40054  in  column  1.  line  29 
from  the  top,  delete  "33."  after  "32,". 

16.  On  page  40055  in  column  1.  make 
the  following  corrections: 

a.  Line  4  following  the  middle  of  the 
page,  should  read:  California,  and  Ukiah 
BLM  District  King  Range  Conservation 
Area  Management  Program  Map  1974. 

b.  Delete  lines  6  through  37  and 
replace  them  with  the  following: 

T.3S..R.  2W..  Sec.12.13,  ofthe 
Humboldt  Meridian. 

T.  3  S..  R.  1  W.,  Sees.  8.  9. 10, 11. 12, 13. 
14, 15. 16, 17. 18,  20.  21,  22,  23.  24.  25.  26, 
27.  28.  and  36.  of  the  Humboldt 
Meridian. 

T.  3  S..  R.  1  E.,  Sees,  la  19,  29.  30.  31, 
and  32.  of  the  Humboldt  Meridian. 

T.  4  S..  R.  1  E..  Sees.  4,  5,  6.  8.  9, 14, 15, 
16.  21,  22.  23,  24.  25,  26.  27.  34.  35,  and  36, 
of  the  Humboldt  Meridian. 

T.  4  S.,  R.  2  E.,  Sees.  30,  and  31.  of  the 
Humboldt  Meridian. 

T.  5  S..  R.  1  E.,  Sees.  1.  2.  3, 11. 12.  and 
13.  of  the  Humboldt  Meridian. 

T.  5  S..  R.  2  E..  Sees.  5.  6,  7,  8. 17. 18. 
and  20,  of  the  Humboldt  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Kmg  Range  National 
Conservation  Area  Management  Units  1, 
2,  3.  4,  and  5,  and  any  private  lands. 

17.  On  page  40056  in  column  1,  line  4 
from  the  bottom  should  read:  'T.  7  N..  R 
4  E.,  Sec.  18  the  the". 


18.  On  page  40058  in  column  1.  line  7 
from  the  bottom  should  read:  *T.  3  S..  R. 
1  E..  Sees.  12. 13.  and  24,". 

19.  On  page  40059  in  column  1.  line  7 
from  the  top  should  read:  'T.  5  S..  R.  5 
E..  Sees.  2.  3,  and  4.  and  4.  of  the". 

20.  On  page  40060  in  column  1.  line  7 
from  the  top  should  read:  'T.  21  N,.  R.  13 
W..  Sees.  3.  and  4,  of  the". 

21.  On  page  40062  in  column  1.  make 
the  following  corrections: 

a.  Line  13  from  the  bottom  should 
read:  "22,  23,  26,  27,  and  35,  of  the 
Humboldt". 

b.  Line  7  from  the  bottom  should  read: 
'T.  24  N..  R.  13  W..  Sees.  1.  2, 11,  and 
12,". 

22.  On  page  40066  in  column  1,  make 
the  following  corrections: 

a.  Line  3  from  the  top,  insert:  "Red 
Bluff  1983,  Covelo  1981,  Willows  1984," 
after  "Garberville  1979,". 

b.  Line  26  from  the  bottom  of  the  page 
insert  "and  32,"  after  "31,". 

c.  Line  19  from  the  bottom  of  the  page 
should  read:  "31,  and  32,  of  the  Mt. 
Diablo". 

d.  Line  18  from  the  bottom  should 
read:  "of  the  Mt.  Diablo  Meridian.". 

e.  Line  17  from  the  bottom  should 
read:  'T.  27  N.,  R.  9  W..  Sees.  20,  and 
21,". 

f.  Line  16  from  the  bottom  should  read: 
"of  the  Mt.  Diablo". 

g.  Line  14  from  the  bottom  delete  "21," 
after  "15.". 

h.  Line  13  from  the  bottom  should 
read:  and  34,  of  the  Mt.  Diablo  Meridian. 

i.  Line  11  from  the  bottom  should  read: 
'T.  28  N.,  R.  11  W.,  Sees.  5.  and  7,  of. 

j.  Line  10  from  the  bottom  should  read: 
"of  the  Mt.  Diablo  Meridian.". 

k.  Line  9  from  the  bottom  should  read: 
•T.  28  N..  R.  10  W.,  Sec.  6  of. 

1.  Lines  7  and  8  from  the  bottom 
should  read:  "of  the  Mt.  Diablo 
Meridian.". 

m.  Delete  lines  1  through  6  from  the 
bottom  of  the  page. 

23.  On  page  40066  in  column  2,  make 
the  following  corrections: 

a.  Line  1  from  the  top.  should  read:  'T. 
25  N..  R.  11  W.,  Sees.  9,". 

b.  Line  2  from  the  top,  delete  "25" 
after  "24,". 

c.  Line  4  from  the  top,  should  read:  'T. 
25  N.,  R.  10  W..  Sees.,  7,  8,". 

d.  Line  5  from  the  top,  should  read: 
"18. 19.  31,  and  32,  of  the". 

24.  On  page  40066  in  column  3.  delete 
lines  1  and  2  from  the  top  of  the  page. 

Line  2  and  3  from  the  bottom,  should 
read:  "land  within  the  Yolla  Solly/ 
Middle  Eel  Wilderness  and  Big  Butte 
Wilderness,  and  any". 

25.  On  page  40067  in  column  1.  line  20 
from  the  top.  insert:  "north  of  highway 
299"  after  "35.". 


26.  On  page  40069,  in  column  1,  on  line 
18  from  the  bottom  insert  "."  after  the 
word  "California"  and  delete  "and 
Forest  Visitor  Map:  Siskiyou  National 
Forest  1984.". 

27.  On  page  40070,  in  column  1,  make 
the  following  corrections: 

a.  Line  14  from  the  bottom  change  the 
word  "Map"  to  "Maps". 

b.  Line  13  from  the  bottom  delete  the 
word  "Surface". 

c.  Line  12  from  the  bottom  delete  the 
word  "Mineral  Management  Map;". 

28.  On  page  40073.  in  column  1,  on  line 
4  from  the  top.  should  read:  "Douglas 
and  Josephine  Counties". 

29.  On  page  40075,  in  column  1.  make 
the  following  changes: 

a.  Line  2  from  the  top,  change  the 
word  "Map"  to  "Maps". 

b.  Line  3  and  4  from  the  top,  should 
read:  "Grants  Pass  1978.  Oregon  and 
California". ;  and  "Medford  1978, 
Oregon.". 

31.  On  page  40077.  In  column  1,  make 
the  following  changes: 

a.  Line  3  from  the  top,  insert  the  word 
"and"  "Vancouver  1979,". 

b.  Line  5  from  the  top,  insert  the  word 
"and"  "1974,". 

c.  Line  14  from  the  top,  the  number 
"16,"  before  "17.". 

d.  After  line  19  from  the  top.  insert  a 
line  that  reads:  'T.  2  N.,  R.  6  E..  Sees.  35 
and  36  of  the  Willamette  Meridian.". 

31.  On  page  40078,  in  column  1,  make 
the  following  changes: 

a.  Line  22  from  the  top,  should  read 
"27.  28,  29,  and  30,  of  the  Willamette 
Meridian.". 

b.  Line  7  through  12,  from  the  bottom, 
should  be  split  into  2  paragraphs;  break 
the  paragraph  on  line  10  from  the  bottom 
after  the  word  "Meridian". 

32.  On  page  40079  in  column  1.  lines  22 
through  and  26  from  the  top,  should  be 
split  into  2  paragraphs,  on  line  24,  after 
"Meridian". 

33.  On  page  40080  in  column  1,  lines  24 
through  and  28  from  the  top,  should  be 
split  into  2  paragraphs,  on  line  24,  after 
"Meridian". 

34.  On  page  40082  in  column  1.  on  line 
21  from  the  top  insert  the  number  "13." 
between  "12, 14,". 

35.  On  page  40084  in  column  1,  line  27 
from  the  top,  should  read:  *T.  20  S..  R.  6 
E,  Sees.  6  and  7.  oV. 

36.  On  page  40086  in  column  1.  line  23 
from  the  top  should  read:  "21,  22,  23,  24, 
25.  26.  27.  28.  29,  30.  31,  32,". 

37.  On  page  40087  in  column  1.  make 
the  following  changes;  a.  Line  2  from  the 
top.  delete  the  word  "Surface". 

b.  Line  3  from  the  top.  delete  the 
words  "and/or  Mineral  Management". 

38.  On  page  40069  in  column  1,  make   - 
the  following  changes: 


a.  Line  12  from  the  top,  delete  "20" 
and  add  "23."  after  "22.". 

b.  Line  17  from  the  bottom,  should  be 
moved  up  to  adjoin  line  18  from  the 
bottom. 

39.  On  page  40091  in  column  1.  line  18 
from  the  top,  delete  the  numbers  "30, 
31.". 

40.  On  page  40091  in  column  3,  line  2 
from  the  bottom,  add  the  words 
"Mountain  Lakes  Wilderness". 

41.  On  page  40092  in  column  1,  line  16 
from  the  top,  delete  the  number  "17," 
after  "Sees.". 

42.  On  page  40093  in  column  1,  make 
the  following  changes: 

a.  Line  3  from  the  top,  insert  the  word 
"Oregon"  after  "Gold  Beach  1978,"  and 
the  phrase  "Crescent  City  1983,"  after 
"Grants  Pass  1978;". 

b.  Line  4  delete  the  words  "and 
Forest". 

c.  Line  5  delete  the  words  "Visitor 
Map;  Siskiyou  National  Forest". 

d.  Line  6  delete  the  "1984". 

43.  On  page  40093  in  column  1,  line  29 
from  the  bottom  needs  to  have  the  word 
"and"  inserted  before  "Canyonville" 
and  "Oregon"  inserted  after  the  "1979". 

44.  On  page  40094  in  column  1.  line  12 
from  the  top.  insert  "32"  after  "31,". 

45.  On  page  40095  in  column  1,  make 
the  following  corrections: 

a.  Line  12  from  the  top,  delete  "14.". 

b.  Line  13  from  the  top,  delete  "27,", 
"32,",  "33.". 

46.  On  page  40096  in  column  1,  make 
the  following  corrections: 

a.  Line  2  from  the  top  "map"  should  be 
maps  . 

b.  Line  5  delete  "Jackson  and 
Josephine". 

c.  Line  6  change  the  word  "Counties" 
to  "County". 

d.  Lines  4  and  3  from  the  bottom, 
should  read:  "Meridian. 

T.  32  S.,  R.  8  W.,  Sec.  25,  of  the 
Willamette  Meridian." 

47.  On  page  40097  in  column  1,  make 
the  following  corrections: 

a.  Line  2  from  the  top,  delete  the  word 
"Surface". 

b.  Line  3  from  the  top,  delete  "Mineral 
Management". 

0.  Line  4  from  the  top,  change  year 
from  "1983"  to  "1979". 

d.  Line  33  from  the  bottom,  change  the 
word  "Map"  to  "Maps". 

48.  On  page  40099  in  column  1,  line  8 
from  the  top,  should  NOT  be  indented 
and  should  be  a  continuation  of  line  7. 

49.  On  page  40101  in  column  1,  make 
the  following  corrections: 

a.  Line  5  delete  words  "and  Benton" 
and  change  the  word  "Counties"  to 
"County". 

b.  Line  17  from  the  bottom  delete 
number  "22,". 


50.  On  page  40103  in  column  1,  line  11 
from  the  top,  should  not  be  indented  and 
actually  start  on  line  10  directly 
following  "16,". 

51.  On  page  40105  in  column  1,  make 
the  following  corrections: 

a.  Line  12  from  the  top  the  word 
"Meridian"  should  follow  the  word 
"Willamette"  on  line  11  and  not  be 
indented. 

b.  Line  6  from  the  bottom,  should  read: 
"9, 10, 14, 15, 16, 17,  21,  22,  23,  and  28,  of 
the". 

52.  On  page  40106  in  column  1,  line  5 
from  the  top,  insert  "11."  after  "2,". 

53.  On  page  40107  in  column  1,  make 
the  following  corrections: 

a.  Line  24  from  the  bottom,  insert  the 
words  "and  Washington."  after  the 
word  "Oregon". 

b.  Line  3  from  the  bottom,  delete  the 
words  "for  the  Columbia  White  Tall" 
and  insert  the  words  "National 
Wildlife"  before  the  word  "Refuge". 

0.  Line  2  from  the  bottom,  delete  the 
words  "Deer  area". 

54.  On  paper  40109  in  column'l,  line  2 
from  the  bottom,  delete  the  word 
"Siuslaw"  and  insert  before  the  word 
"Wilderness"  the  words  "Cummins 
Creek  Wilderness.  Big  Creek". 

55.  On  page  40111  in  column  1,  line  11 
from  the  bottom,  delete  the  words 
"Surface  Mineral  Management". 

56.  On  page  40116  in  column  1,  line  13 
from  the  top  delete  "4,  5,"  after  "Sees." 

57.  On  page  40117  in  column  1,  line  23 
and  24  from  the  bottom  of  the  page, 
should  read:  "T.  32  N.,  R.  8  E.,  Sees.,  1,  3. 
4,  5,  and  6,  of  the" 

58.  On  page  40119  in  column  1,  line  23 
from  the  bottom  of  the  page,  replace  the 
word  "Quadrangle"  with  the  word 
"Map". 

59.  On  page  40120  in  column  1,  make 
the  following  corrections: 

a.  Line  3  from  the  top,  replace  the 
word  "Quadrangle"  with  the  word 
"Map". 

b.  Line  18  from  the  bottom,  insert 
"Maps"  after  "Resources.". 

c.  Line  8  from  the  bottom,  insert  "2" 
after  "Sees.". 

60.  On  page  40121  in  column  1,  make 
the  following  corrections: 

a.  Line  22  from  the  top,  delete  the 
word  "any". 

b.  Delete  line  23  from  the  top. 

c.  Line  30  from  the  bottom,  should 
read:  "and  23,  of  the  Willamette 
Meridian". 

d.  Line  28  from  the  bottom,  delete 
"15."  after  "14,". 

61.  On  page  40122  in  column  1,  line  3 
from  the  top,  replace  the  word 
"Quadrangle"  with  the  word  "Map". 

62.  On  page  40124  in  column  1,  line  3 
from  the  top.  replace  the  word 
"Quadrangles"  with  the  word  "Maps". 


63.  On  page  40124  in  column  3.  make 
the  following  corrections: 

a.  Line  6  from  the  top,  insert  "18," 
after  "17,". 

b.  Following  line  9  from  the  top,  insert 
new  line  that  reads:  "T.  24  N.,  R.  3  E.. 
Sees.  5,  and  6,  of  the  Willamette 
meridian." 

c.  Line  21  from  the  top,  insert  "7," 
after  "4,". 

d.  line  31  from  the  top.  insert  "1,"  after 
"Sees.". 

e.  line  53  from  the  top,  delete  "1,"  after 
"Sees.". 

f.  Line  1  from  the  bottom,  insert  "and 
tribal"  between  the  words  "private"  and 
"lands". 

64.  On  page  40125  in  column  1,  line  3 
fron  the  top,  replace  the  word 
"Quadrangle"  with  the  word  "Map". 

65.  On  page  40126  in  column  1,  make 
the  following  corrections: 

a.  Line  28  from  the  bottom,  delete 
"16,"  after  "15,". 

b.  Line  27  from  the  bottom,  delete 
"33."  after  "28.". 

c.  Delete  lines  25  and  24  from  the 
bottom. 

d.  Line  23  from  the  bottom,  delete  "4," 
after  "3.". 

e.  Line  22  from  the  bottom,  delete 
"21."  after  "15."  and  delete  "2a"  after 
"27.". 

f.  Line  21  from  the  bottom,  delete  "34." 
before  "35.". 

g.  Line  19  from  the  bottom,  delete  "5. 
6,"  after  the  word  "Sees.". 

66.  On  page  40128  in  column  1.  make 
the  following  corrections: 

a.  Line  5  from  the  top,  replace  the 
word  "Quadrangle"  with  the  word 
"Map". 

b.  Line  29  from  the  top.  insert  the 
word  "Wilderness"  between  the  words 
"Peak"  and  "Henry". 

c.  Line  21  from  the  bottom,  replace  the 
word  "Quadrangle"  with  the  word 
"Map". 

67.  On  page  40129  in  column  1.  make 
the  following  corrections: 

a.  Line  14  from  the  top,  insert  "2." 
after  "Sees.". 

b.  Below  line  4  from  the  bottom,  insert 
a  new  line  that  reads:  "T.  23  N.,  R.  18  E., 
Sec.,  6.  of  the  Willamette  Meridian." 

68.  On  page  40130  in  column  1,  make 
the  following  corrections: 

a.  Line  12  from  the  top  insert  "and  24." 
after  "23.". 

b.  Line  13  from  the  top.  delete  "25," 
before  "of*. 

69.  On  page  40131  in  column  1,  make 
the  following  corrections: 

a.  Line  12  from  the  bottom,  insert  "25," 
after  "24.". 

b.  Line  10  from  the  bottom,  should 
read:  'T.16  N.,  R.  13  E.  Sees.  5,  6,  and  '. 
of  the". 
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c.  Line  5  from  the  bottbm,  insert  "28." 
after  "21.". 

70.  On  page  40132  in  column  1.  make 
the  following  corrections: 

a.  Line  13  from  the  bottom,  delete  "3. 
11."  after  "2.". 

b.  Line  11  from  the  bottom,  insert  "10, 
11."  after  "9,". 

c.  Line  10  from  the  bottom,  insert  "27," 
after  "23,". 

d.  Line  3  from  the  bottom,  should  read: 
"lands  within  the  Goat  Rocks 
Wilderness,  William  O.". 

71.  On  page  40133  in  column  1.  line  33 
from  the  bottom,  replace  the  word 
"Quadrangle"  with  the  word  "Map". 

72.  On  page  40135  in  column  1,  line  2 
from  the  top,  replace  the  word  "Public" 
with  the  word  "Natural". 

73.  On  page  40136  in  column  1.  make 
the  following  corrections: 

a.  Line  3  from  the  top.  replace  the 
word  "Quadrangle"  with  the  word 
"Map". 

b.  Line  5  from  top,  insert  "Oregon-" 
before  "Washington". 

74.  On  page  40137  in  column  1.  make 
the  following  corrections: 


a.  Line  3  from  the  top  replace  the  word 
"Quandrangle"  with  the  word  "Map". 

b.  Delete  line  31  from  the  top. 

c.  Line  32  from  the  top.  delete  the 
words  "The  Nisqually  River,  any". 

75.  On  page  4Cn38  in  column  1,  make 
the  following  corrections: 

a.  Line  6  from  the  top,  insert  "21," 
after  "20.". 

b.  Line  13  from  the  top.  insert  "2," 
after  "Sees..". 

c.  Line  19  from  the  top.  insert  "21," 
after  "20,". 

d.  Line  47  from  the  top,  should  read: 
"8,  9, 10, 13, 14.  22,  23,  24.  25.  26.  27.  34, 
35,  and  36,". 

e.  Delete  lines  48  and  49  from  the  top. 

f.  Line  50  from  the  top,  delete  "22." 
before  "of.". 

76.  On  page  40139  in  column  1,  make 
the.foUowing  corrections: 

a.  Line  3  from  the  top.  replace  the 
word  "Quadrangle"  with  the  word 
"Map". 

b.  Following  line  18  from  the  top, 
insert  a  hne  that  reads:  'T.  11  N.,  R.  5  E., 
Sees.,  11. 12.  and  13.  of  the  Willamette 
Meridian. 


77.  On  page  40140  in  column  1.  line  3 
from  the  top.  replace  the  word 
"Quadrangle"  with  the  word  "Map". 

78.  On  page  40141  in  column  1.  make 
the  following  corrections: 

a.  Line  19  from  the  top,  insert  the  word 
"and"  after  "24". 

b.  Line  20  from  the  top.  delete  "and 
36."  before  "of. 

79.  On  page  40141  in  column  3.  line  4 
from  the  top.  delete  "the  Columbia 
River". 

80.  On  page  40142  in  column  1, 
following  line  6  from  the  top,  insert  a 
line  that  reads:  'T.  7  N.,  R.  5  E.,  Sees.  6. 
and  7.  of  the  Willamette  Meridian.". 

81.  On  page  40143  in  column  1.  line  4 
from  the  top,  delete  the  word  "Pierce" 
between  the  words  'Thurston"  and  "and 
Lewis  Counties". 

Dated:  October  2, 1991. 
Richard  N.  Smith, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 
(FR  Doc.  01-24122  Filed  10-7-91;  8:45  am] 
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Federal  Registet 

Vol.  56,  No.  195 
Tbetday.  October  t.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appNcable  to  the 
public  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filir^  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furKtions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
AgrtctJttui^l  Marketing  Sendee 

[LS-91-008] 

Soybean  Promotion  and  Research; 
Board  and  State  Soybean  Board 
Addresses 

agency:  Agricultural  Marketing  Service, 
USD  A. 

action:  Notice. 

SUMMARY:  This  document  provides  the 
address  of  the  United  Soybean  Board 
established  pursuant  to  the  Soybean 
Promotion,  Research,  and  Consumer 


Information  Act,  and  the  addresses  of 
the  29  Qualified  State  Soybean  Boards. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Ralph  Tapp,  Chief;  Marketing  Programs 
Branch;  Livestock  and  Seed  Division; 
AMS,  USDA,  room  2624-S;  P.O.  Box 
96456;  Washington.  DC  20090-6456. 
(Telephone:  202/382-1115). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (7  U.S.C. 
6301  et.  seq.),  a  Soybean  Promotion  and 
Research  Order  (Order)  was  published 
in  the  )uly  9, 1991,  Federal  Register  (56 
FR  31043).  Regulations  implementing  the 
Order  were  published  in  the  August  30, 
1991,  issue  of  the  Federal  Register  (56  FR 
42923). 

The  Order  and  regulations  provide 
that  beginning  September  1, 1991, 
soybeans  marketed  by  producers  in  the 
United  States  are  subject  to  an 
assessment  of  0.5  of  one  percent  of  the 
net  market  price.  First  purchasers  who 
collect  assessments  from  producers 
under  the  Order  and  regulations  are 
required  to  remit  them  to  the  Qualified 
State  Soybean  Board  of  the  State  where 


the  first  purchasers  are  located  or  to  the 
United  Soybean  Board  (Board)  if  there  is 
no  Qualified  State  Soybean  Board  in  the 
State  where  they  are  located. 

Producers  may  request  refunds  of 
assessments  from  the  Qualified  State 
Soybean  Board  of  the  State  where  the 
soybeans  were  grown  in  accordance 
with  State  law  or  regulations  authorizing 
the  payment  of  refunds  in  that  State.  If  a 
producer  markets  soybeans  grown  in  a 
State  which  does  not  have  a  Qualified 
State  Soybean  Board,  the  producer  may 
request  refunds  from  the  Board. 

This  Notice  provides  the  addresses  of 
the  Board  and  Qualified  State  Soybean 
Boards.  It  should  be  noted  that  many  of 
the  Qualified  State  Soybean  Boards 
have  one  address  for  inquiries  and 
general  business  and  one  address  for 
remitting  assessments  and  requesting 
refunds. 

The  address  of  the  Board  of  inquiries 
and  general  business  and  requests  for 
refunds  is  United  Soybean  Board;  P.O. 
Box  410977;  Creve  Coeur,  Missouri 
63141-1387.  The  address  for  remitting 
assessments  is:  P.O.  Box  954591;  St. 
Louis,  Missouri  63195-4591. 


Inquiries  and  general  txjakiess 


Remit  assessments  and  accompanying  reporta  to 


nequeat  refunds  from 


Atai>ama  Soybean  Producers  Board,  c/o  Alat>ema 
Farmers  Federation,  2108  E.S.  Blvd..  Box  11000, 
Montgomery,  AL  36191. 

Arttaneas  Soybean  Promotion  Board,  P.O.  Box  31, 
Littte  RocK,  fVP  72203. 

II 

Delaware  Soybean  Board,  2320  S.  Ou  Pont  Hwy., 
Dover.  DE  19901. 

Florida  Soybear)  Advisory  Council,  c/o  Florida  De- 
partment of  Agnculture.  Mayo  Building,  Tallahas- 
see, FL  32304-OeOO. 

Georgia  Agnculture  Commodity  Commicsion  tar  Soy- 
beans, 3281  Agriculture  Building,  Capital  Square, 
AtlanU,  GA  30334. 

Illinois  Soybean  Program  Operating  Board,  2422  E. 
Washington  St.,  Bloomingtorv  IL  61704. 

Indiana  Soybean  Development  Council,  Inc.,   1605 

Indianapolis  Avenue,  P.O.  Box  545,  Lebanon,  IN 

46052 
lows   Soybean    Promotion    Board,    1025   Aahwrartti 

Road.  Suite  310,  West  Des  Momes,  lA  50265. 
Kansas    Soybean   Commission,    109    SW    9th    St., 

Topeka,  KS  66612-1215. 

Kentucky    Soytwan    Promotion    Board,    3999    Fort 

Campbell  Blvd..  P.O.  Box  526,  HopkvmiWe,  KY 

42241. 
Louisiana  Soytiean  Promotion  Board,  c/o  Louisiana 

Farm  Bureau,  P.O.  Box  95004,  Baton  Rouge,  LA 

70896-9004 
Maryland   Soybean  Board.   104-A  N.   Division  Si, 

Sahsbury,  MO  21801. 
Soyb60fT  ProfT>otion  Cornmrtt©6  of  MictiiQan,  P.O.  Box 

287,  Franhencnul^  Ml  48734. 


Alabama  Soytiean  Producers  Board,  c/o  Alabama 
Department  of  Agriculture  &  Industnes,  Marketing 
Diviaiorv  PO.  Box  3336-0336,  Montgomery,  AL 
36109-0336. 

Arkansas  Soyt>ean  Promotion  Board,  c/o  Arkansas 
Department  of  Finance  &  Administration,  Miscella- 
neous Tax  Section,  P.O.  Box  896,  Room  230,  Little 
Rock.  AR  72203. 

Delaware  Soybean  Board,  2320  S.  Ou  Pont  Hwy., 
Dover,  OE  19901. 

Fkxida  Soyt>ean  Advisory  Council,  c/o  Florida  De- 
partment of  Agnculture  A  Consumer  Sendees. 
Mayo  Buikjing,  Tallahassee,  FL  32399-0800. 

Georgia  Agnculture  CommodKy  Commission  tor  Soy- 
beans. 3281  Agnculture  BuMtng.  Capital  Square, 
Atlanta.  GA  30334 

Illinois  Soyt>ean  Program  Operating  Board,  c/o 
Magna  Bank  of  Central  Iffinois  N.A.,  P.O.  Box  1247, 
BkxxTwngton,  IL  61701, 

Indiana  Soyt>ean  Development  Council,  Inc.,  P.O.  Box 
28.  Lebanon,  IN  46052. 

Iowa  Soyt>ean  Promotwn  Board,  P.O.  Box  5228.  Des 

Moines.  lA  50306. 
Kansas   Soybean   Commission,   c/o   Kansas   State 

Board  of  Agnculture,  901  South  Kansas  Avenue, 

Topeka  KS  6661  ^ 
Kentucky  Soytiean  Promotion  Board.  P.O.  Box  534, 

Hopkinsville,  KY  42241. 

Louisiana  Soybean  Promotion  Board,  c/o  Louisiana 
Department  of  Agnculture  &  Forestry  Revenue  De- 
partment, P  O.  Box  94002,  Baton  Rouge,  LA  70821 . 

Maryland  Soybean  Board.  P.O.  Box  319,  Salisbury, 
MD  21803. 

Soyt>ean  Promotion  Cofrtmittee  of  Michigan,  P.O.  Box 
287,  Frankenmuth,  Ml  48734. 


Alabama  Soybean  Producers  Board,  c/o  Alabama 
Farmers  Federation,  2108  E.S.  Blvd.,  Box  11000, 
Momgomary,  AL  36191. 

Arkansas  Soybean  Promotion  Board,  P.O.  Box  31 
Lrttle  Rock.  AR  72203. 

Delaware  Soybean  Board,  2320  S.  Du  Pont  Hwy., 
Dover,  DE  19901. 

Flooda  Soybean  Advsory  Council,  c/o  Flonda  De- 
partment of  Agnculture,  Mayo  Building,  Tallahas- 
see. FL  32304-0800. 

Georgia  Agnculture  Commodity  Commission  lor  Soy- 
beans, 3281  Agnculture  Building,  Capital  Square, 
AUonla.  GA  30334. 

Illinots  Soybean  Program  Operating  Board,  2422  E 
Washington  St.,  Bkwnwngton,  IL  61704. 

Indiana  Soytiean  Oevekjpment  Council,  Inc..   1605 

Indianapolis  Avenue.  PO    Box  545.  Lebanon,  IN 

46052 
Iowa    Soybean    Promotwn    Board,    1025    Ashworth 

Road.  Suite  310.  West  Des  Moines.   lA  5026& 
Kansas    Soybean    Commission,    109    SW    9th    SL, 

Topeka.  KS  66612-1215. 

Kentucky    Soybean    Promotion    Board,    3999    Fori 

Campbell  B^d,  P.O.  Box  526,  Hopkinsville,  KY 

42241 
Louisiana  Soytiean  Promotion  Board,  c/o  Louisiana 

FanR  Bureau.  P.O.  Box  95004,  Baton  Rouge,  LA 

70895-9004. 
Maryland   Soybewi  Board,    104-A   N.   Division  St. 

Salisbury,  MO  21801. 
Soybean  Promotion  Cornmrttee  of  Mictiigan.  P  0  Box 

287.  Frankenmutti,  Ml  48734. 
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Inquiries  and  general  business 


Remit  assessments  and  accompanying  reports  to 


Request  refufxis  from 


Minnesota  Soyt>ean  Research  &  Promotion  Council, 
360  Pierce  Avenue,  Suite  1tO,  Nonti  Mankato,  MN 
56003 

Mississippt  Soybean  Promotion  Board  727  North  Otd 
Canton  Rd..  Canton,  MS  39046. 

Missouri  Soybean  Merchandising  Council,  c/o  Mis- 
soun  Department  of  Agriculture.  I6t6  Missouri 
Blvd  .  P  O  Box  630,  Jefferson  City,  MO  65102. 

Nebraska  Soytsean  Development.  Utilization,  A  Mar- 
keting Board.  301  Centennial  Mall  South,  4th  Floor, 
P.O.  Box  95144,  Uncoln,  NE  68509. 

New  Jersey  Soybean  Board.  104-A  North  Division 
Street.  Salisbury.  MD  21801. 

North  Carolina  Soytjean  Producers  Association,  211 
Six  Forks  Rd..  Suite  102.  Raleigh,  NC  27609. 


North  Dakota  Soytiean  Council.  1351   Page  Drive. 

Suite  201,  Fargo,  ND  58103. 
Ohio  Soyt>ean  Courx;iJ  Board  of  Tnjstees,  c/o  Ohio 

Soybean   CouncH,   P.O.    Box   479,   II   Nationwide 

Plaza,  Columbus,  OH  43216. 
Oklahoma   Soybean   Commission,   P.O.   Box   2424, 

Muskogee  OK  74402. 
Pennsylvania  Soybean  Board,  104-A  North  Division 

Street.  Salisbury,  MD  21801. 
South  Carolina  Soyt>ean  Board,  1000  Assembly  St., 

Dennis  Bkjg.,  Suite  536,  Columbia,  SC  29211. 
South  Dakota  Soyt>ean  Research  &  Promotion  Coun- 
cil, 3101   West  41st  St.  Suite  2088,  P.O.   Box 

88437.  Sioux  Fans,  SD  57105. 
Tennessee  Soytiean  Promotion  Board,  P.O.  Box  696. 

Jackson,  TN  38301. 
Texas  Soybean  Producers  Board,  1501   N.  Pierce, 

Suite  110,  Uttle  Rock,  AR  72207. 

Virginia  Soyt>ean  Board,  Virginia  Department  of  Agri- 
cutture,  P.O.  Box  26.  Warsaw,  VA  22572. 

Wisconsin  Soytiean  Marketing  Board  Inc.,  2976  Tri- 
verton  Pike,  Madison,  Wl  5371 1, 

AH  Other  States,  United  Soybean  Board  Inc.,  P.O. 
Box  410977.  Creve  Coeur.  MO  63141. 


Minnesota  Soybean  Research  &  Promotk>n  Council. 
P.O.  Box  3091.  Mankato,  MN  56002. 

Mississippi  Soyt>ean  Promotion  Board,  c/o  Mississippi 
State  Tax  Commission,  P.O.  Box  960,  Jackson,  MS 
39205. 

Missouri  Soybean  Merchandising  Council,  c/o  Mis- 
souri Department  of  Agriculture.  Grain  Commodity 
Fund,  P.O.  Box  630,  Jefferson  City,  MO  65102. 

Nebraska  Soyt)ean  Development,  Utilization,  &  Mar- 
keting Board,  c/o  State  of  Nebraska  Fee,  Collec- 
tion Program.  P.O  Box  94668.  Dncoln,  NE  68509. 

New  Jersey  Soyt>ean  Board,  P.O.  Box  85,  Mount 
HoHy,  NJ  08060. 

North  Carolina  Soyt>ean  Producers  Association,  c/o 
North  Carolina  Department  of  Agriculture,  Adminis- 
trative Services  Division,  P.O.  Box  27647,  Raleigh, 
rrc  27611. 

North  Dakota  Soybean  Council,  1351  Page  Drive, 
Suite  201,  Fargo,  ND  58103. 

Otw  Soytjean  Council  Board  of  Trustees,  c/o  Ohio 
Soybean  Council,  Department  0967.  Columbus.  OH 
43271-0967. 

Oklahoma  Soybean  Commission,  P.O.  Box  2424, 
Muskogee,  OK  74402. 

Pennsylvania  Soytiean  Board,  P.O.  Box  319,  Salis- 
bury, MD  21803. 

South  Carolina  Soybean  Board.  P.O.  Box  11280. 
Columbia  SC  29211. 

South  Dakota  Soybean  Research  &  Promotion  Coun- 
cil, c/o  Unified  Checkoff  South  Dakota  Department 
of  Revenue.  P.O.  Box  5055.  Sioux  FaHs.  SD  57117. 

Tennessee  Soyt>ean  Prortwtion  Board,  P.O.  Box  500, 
Shelbyvi.lle,  TN  37160. 

Texas  Soyt>ean  Producers  Board,  c/o  Texas  Soy- 
bean Promotion  Board,  Department  1068,  P.O.  Box 
650290,  Dallas,  TX  75265-0290. 

Virginia  Soybean  Board,  c/o  Virginia  Department  of 
Taxation,  P.O.  Box  6L,  Richmond.  VA  23282. 

Wisconsin  Soyt>ean  Marketing  Board  Inc.,  c/o  Wis- 
consin Grain  Marketing  Board,  P.O.  Box  21,  White 
Water,  Wl  53190. 

AR  Otfier  States,  United  Soybean  Board  Inc..  PO. 
Box  954591,  St  Louis,  MO  63195-4591 


Minnesota  Soyt>ean  Research  A  Promotion  Council, 
360  Pierce  Avenue,  Suite  110,  North  Mankato,  MN 
56003 

Mississippi  Soyt>ean  Promotion  Board,  727  North  Old 
Camon  Rd..  Canton,  MS  39046. 

Missouri  Soyt>ean  Merchandising  Council,  c/o  Mis- 
soun  Department  of  Agriculture,  1616  Missouri 
Blvd.,  P.O.  Box  630,  Jefferson  City,  MO  65102. 

Nebraska  Soyt>ean  Development,  Utilizatk>n.  &  Mar- 
keting Board,  301  Centennial  Mall  South,  4th  Floor. 
PO  Box  95144,  Uncoln,  NE  68509. 

I^ew  Jersey  Soybean  Board,  104-A  North  Division 
Street,  Salisbury.  MO  21801. 

North  Carolina  Soybean  Producers  Associatk>n.  211 
Six  Forks  Rd..  Suite  102.  Raleigh,  NC  27609. 


I^orth  Dakota  Soybean  Council,   1351   Page  Drive. 

Suite  201,  Fargo.  ND  58103. 
Ohio  Soyt>ean  Council  Board  of  Taistees,  c/o  Ohio 

Soyt>ean   Council,   P.O.   Box   479,   II   l^tkKiwid* 

Plaza.  Columbus.  OH  43216. 
Oklahoma   Soybean   Commission,   P.O.   Box   2424. 

Muskogee.  OK  74402. 
Pennsylvania  Soybean  Board,  104-A  North  Divisk>n 

Street.  Salisbury.  MD  21801. 
South  Carolina  Soyt>ean  Board.  1000  Assembly  St.. 

Dennis  Bidg..  Suite  536,  Columbia.  SC  2921 1. 
South  Dakota  Soytiean  Research  &  Promotion  Coun- 
cil. 3101   West  41st  St..  Suite  2088,   P.O.   Box 

88437.  Sioux  Falls.  SD  57105. 
Tennessee  Soybean  Promotk>n  Board.  P.O.  Box  696, 

Jackson,  TN  38301. 
Texas  Soyt>ean  Producers  Board.  1501   N.  Pierce, 

Suite  110,  Uttle  Rock.  AR  72207. 

Virginia  Soyt>ean  Board,  Virginia  Department  of  Agri- 
culture. P.O.  Box  26.  Warsaw,  VA  22572. 

Wisconsin  Soyt>ean  Marketing  Board,  Inc.,  2976  Tri- 
verton  Pike,  Madison,  Wl  53711. 

All  Other  States,  United  Soyt)ean  Board  Inc.,  P.O. 
Box  410977.  &eve  Coeur,  MO  63141. 


Done  at  Washington,  DC  on  October  2. 
1991. 

Kenneth  C.  Clayton, 

Acting  Administrator. 

|FR  Doc.  91-24192  Filed  10-7-91;  8:45  am) 

BliXlNO  CODE  3410-02-M 


Agricultural  Researcti  Service 

National  Artx>retum  Advisory  Council; 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6,1972  (Pub. 
L.  92-463).  the  Agricultural  Research 
Service  announces  the  following 
meeting: 

Name:  National  Arboretum  Advisory 
Council. 

Date:  October  28-29. 1991. 

Time;  8:30  a.m.-4;30  p.m..  October  28:  8:30 
a.m.-3;00  p.m..  October  29. 

Place:  U.S.  National  Arboretum.  3501  New 
York  Avenue  NE..  Washington.  DC. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
lime  and  space  permits. 


Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose;  To  review  progress  of  the 
National  Arboretum  relating  to  congressional 
mandate  of  research  and  education 
concerning  trees  and  plant  life.  The  Council 
submits  its  recommendations  to  the  Secretary 
of  Agriculture. 

Contact  Person:  Howard  J.Brooks. 
Executive  Secretary.  National  Arboretum 
Advisory  Council,  room  234  BG-005  BARC- 
W.  Beltsville.  MD  20705.  Telephone:  AC  301/ 
344-3912. 

Done  at  Beltsville.  Maryland,  this  1st  day 
of  October  1991. 
Howaid ).  Brooks, 

Executive  Secretary.  National  Arboretum 
Advisory  Council. 

[FR  Doc.  91-24197  Filed  1O-7-01;  8:45  am] 
BHXINQ  CODE  M10-0S-M 


Forest  Service 

China  Hat— Soutti  Loop  Transmission 
and  Distribution  Une,  Desctiutes 
National  Forest,  Deschutes  County, 
OR 

agency:  Forest  Service,  USDA. 

action:  Cancellation  of  an 
environmental  impact  statement. 

summary:  The  Deschutes  National 
Forest  gave  notice  that  an 
environmental  impact  statement  (EIS) 
would  be  prepared  for  a  proposed 
transmission  and  distribution  line  on 
Forest  Service  land.  The  notice  of  intent 
published  in  the  Federal  Register  on  ]uly 
18. 1991  (56  FR  33014)  is  hereby 
rescinded.  The  Deschutes  National 
Forest  will  be  working  with  Pacific 
Power  &  Light,  State,  County,  and  City 
officials  to  explore  other  possible 
locations  for  the  proposed  powerline. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this 
cancellation  to  MoUie  Chaudet,  Bend 
District  Environmental  Coordinator, 
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Bend  Ranker  District.  1230  NE.  Third 
Street,  suite  A262;  Bend,  Oregon  97701: 
(503)  383-4769. 

Dated:  September  24. 1991. 
loseCniz, 
Forest  Supervisor. 
|FR  Doc.  91^4158  Filed  10-7-91:  6:45  am] 

BILUNQ  COM  )410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).    . 

Agency:  Bureau  of  the  Census. 

Title:  Shipper's  Export  Declaration 
Form  7525-V. 

Form  Numberfs):  7525-V. 

Agency  Approval  Number:  0607-0018. 

Type  of  Request-  Revision  to  a 
currently  approved  collection. 

Burden:  611.578  hours. 

Number  of  Respondents:  130.000. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Shipper's  Export 
Declarations  (SED's]  are  required  from 
exporters  for  all  shipments  valued  over 
$2500  from  the  United  States  except  to 
Canada.  Information  on  the  cargo,  its 
origin  and  destination,  and  method  and 
date  of  export  are  requested  6n  the  SED 
Forms.  Customs  officials  gather  the  SED 
forms  from  export  carriers  and  transmit 
them  to  the  Census  Bureau.  The  vertical 
SED,  Form  7525-V,  is  the  standard  form 
used  to  collect  these  data.  SED's  are  the 
basic  source  of  the  official  U.S.  export 
statistics  compiled  by  the  Bureau  of  the 
Census.  These  statistics  provide  data  for 
the  merchandise  trade  balance,  a  major 
economic  indicator  and  component  of 
the  Gross  National  Product. 

Affected  Public:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit  organizations.  Federal 
agencies  or  employees.  Non-profit 
institutions.  Small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Marshall  Mills. 
395-7340. 

Agency:  Bureau  of  the  Census. 

Title:  Shipper's  Export  Declaration 
Form  7525-V-Altemate  (Intermodal). 

Form  Numberfsj:  7525-V-Altemate 
(Intermodal). 

Agency  Approval  Number  0607-0152. 

Type  of  Request:  Revision  to  a 
currently  approved  collection. 

Burden:  461,366  hours. 

Number  of  Respondents:  130,000. 


Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Shipper's  Export 
Declarations  (SED's)  are  required  from 
exporters  for  all  shipments  valued  over 
$2500  from  the  United  States  except  to 
Canada.  Information  on  the  cargo,  its 
origin  and  destination,  and  method  and 
date  of  export  are  requested  on  the  SED 
Forms.  Customs  officials  gather  the  SED 
forms  from  export  carriers  and  transmit 
them  to  the  Census  Bureau.  The  Census 
Bureau  designed  Form  7525-V-Altemate 
primarily  for  waterbome  shipments  to 
simplify  documentation.  SED's  are  the 
basic  source  of  the  official  U.S.  export 
statistics  compiled  by  the  Bureau  of  the 
Census.  These  statistics  provide  data  for 
the  merchandise  trade  balance,  a  major 
economic  indicator  and  component  of 
the  Gross  National  Product. 

Affected  Public:  Individuals  or 
households,  Farms.  Businesses  or  other 
for-profit  organizations.  Federal 
agencies  or  employees,  Non-profit 
institutions.  Small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Marshall  Mills. 
395-7340. 

Agency:  Bureau  of  the  Census. 

Title:  Shipper's  Export  Declaration 
For  In-Transit-Goods  Form  7513. 

Form  Numberfs):  7513. 

Agency  Approval  Number:  0607-0001. 

Type  of  Request-  Revision  to  a 
currently  approved  collection. 

Burden:  21,589  hours. 

Number  of  Respondents:  10,000. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Shipper's  Export 
Declarations  (SED's)  are  required  from 
exporters  for  all  shipments  valued  over 
$2500  from  the  United  States  except  to 
Canada.  Information  on  the  cargo,  its 
origin  and  destination,  and  method  and 
date  of  export  are  requested  on  the  SED 
Forms.  Customs  officials  gather  the  SED 
forms  from  export  carriers  and  transmit 
them  to  the  Census  Bureau.  Carriers 
must  file  Form  7513  for  merchandise 
shipped  in  bond  by  vessel  through  the 
United  States  enroute  from  one  foreign 
country  to  another  without  having  been 
entered  as  an  import  (in-transit  goods). 
SED's  are  the  basic  source  of  the  official 
U.S.  export  statistics  compiled  by  the 
Bureau  of  the  Census.  These  statistics 
provide  data  for  the  merchandise  trade 
balance,  a  major  economic  indicator  and 
component  of  the  Gross  National 
Product. 

Affected  Public:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit  organizations.  Federal 
agencies  or  employees.  Non-profit 
institutions.  Small  businesses  or 
organizations. 


Frequency:  On  occasion. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  OiTicer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  October  1. 1991. 
Edward  Michalt, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
(FR  Doc.  91-24210  Filed  10-7-91:  MS  am) 

WLUNO  CODE  3S1(MI7.F 


International  Trade  Administration 

Short-Supply  Review:  Certain  Steel 
Plate 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

action:  Notice  of  short-supply  review 
and  request  for  comments:  certain  steel 
plate. 

SUMMARY:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  28,328.4  net  tons 
of  certain  steel  plate  for  the  period 
December  1991  through  March  1992 
under  Article  8  of  the  U.S.-EC  steel 
arrangement. 
SHORT  SUPPLY  REVIEW  NUMBER:  58. 

SUPPt^MENTARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberahzation  Program  Implementation 
Act,  Public  Law  101-221. 103  Stat.  1886 
(1989)  ("the  Act"),  and  357.104(b)  of  the 
Department  of  Commerce's  Short- 
Supply  Procedures.  19  CFR  357.104(b) 
("Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby 
armounces  that  a  short-supply  request  is 
under  review  with  respect  to  certain 
steel  plate  for  use  in  the  manufacture  of 
large  diameter  pipe  ("LDP").  On 
September  27. 1991,  the  Secretary 
received  an  adequate  petition  from  Berg 
Steel  Pipe  Corporation  ("Berg") 
requesting  a  short-supply  allowance 
under  Article  8  of  the  Arrangement 
Between  the  European  Coal  and  Steel 
Community  and  the  European  Economic 
Community  and  the  Government  of  the 
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United  States  of  America  Concerning 
Trade  in  Certain  Steel  Products,  for 
28,328.4  net  tons  of  American  Petroleum 
Institute  modified  X-70  grade  steel  plate 
to  be  delivered  to  Berg  between  January 
20  and  February  29. 1992.  Berg  requests 
the  following  quantities  of  two  different 
sizes  of  this  steel  plat«:  18.851  net  tons 
of  this  plate  that  is  130.297  inches  in 
width  and  0.630  inch  in  thickness,  and 
9.477  net  tons  of  this  plate  148.923  inches 
in  width  and  0.701  inch  in  thickness. 
Berg  is  requesting  a  short-supply 
allowance  because  it  believes  this 
product  is  not  available  in  the  United 
States  and  its  potential  foreign  suppliers 
have  insufficient  regular  export  licenses 
avaHable  during  this  period. 

Section  4(b)(4){B)(ii)  of  the  Act  and 
§  357.106(b)(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  of  the 
following  conditions  exist:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  finds  that  none  of  these 
conditions  exists  with  respect  to  the 
requested  product,  and  therefore,  the 
Secretary  will  determine  whether  this 
product  is  in  short  supply  not  later  than 
October  25, 1991. 

Comments:  Interested  parties  wishing 
to  comment  upon  this  review  must  send 
written  comments  not  later  than 
October  15, 1991  to  the  Secretary  of 
Commerce,  Attention:  Import 
Administration,  Room  7866,  U.S. 
Department  of  Commerce.  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washington.  DC  2023a  Interested 
parties  may  file  replies  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  5  days  after  October  15. 1991. 
All  documents  submitted  to  the 
Secretary  shall  be  accompanied  by  four 
copies.  Interested  parties  shall  certify 
that  the  factual  information  contained  in 
any  submission  they  make  is  accurate 
and  complete  to  the  best  of  their 
knowledge. 

Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
therrf)y  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 


officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  the  public  record.  All 
comments  concerning  this  review  must 
reference  the  above  noted  short-supply 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  B.  Brechtl  or  Richard  O.  Weible, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  7866,  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washington.  DC  20230.  (202)  377-1388  or 
(202)  377-0159. 

Dated:  October  3, 1991. 
Marjorie  A.  Chorlins. 

Acting  Assistant  Secretary  for  Import 
A  dministratian. 

[FR  Doc  91-24203  FUed  10-7-91:  MS  aoi] 
BtLUNG  CODE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

National  Marine  Fisheries  Service; 
Marine  Fisheries  Advisory  Committee; 
Meeting  That  Is  Partially  Closed  to  the 
Public 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA. 

TIME  AND  DATE:  Meeting  will  convene  at 
8:30  a.m..  October  22.  and  adjourn  at 
3:30  p.m..  October  23, 1991. 

place:  The  Best  Western  Corte  Madera 
Inn,  1815  Redwood  Highway,  Corte 
Madera,  California. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public.  As 
required  by  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  app.  (1982),  notice  is  hereby  given 
of  a  meeting  of  the  Marine  Fisheries 
Advisory  Committee  (MAFAC).  MAFAC 
was  established  by  the  Secretary  of 
Commerce  on  February  17, 1971,  to 
advise  the  Secretary  on  all  living  marine 
resource  matters  which  are  the 
responsibility  of  the  Department  of 
Commerce.  This  Committee  ensures  that 
the  living  marine  resource  policies  and 
programs  of  this  Nation  are  adequate  to 
meet  the  needs  of  commercial  and 
recreational  fishermen,  environmental, 
state,  consumer,  academic,  and  other 
national  interests. 


Matters  To  Be  Considered 

Portions  Open  to  the  Public:  October 
22. 1991,  8:30  a.m.-5:30  p.m.,  (1)  habitat. 
(2)  marine  mammals,  (3)  endangered 
species,  and  (4)  fisheries  management. 

October  23, 1991,  8:30-11:30  a.m.,  (1) 
international  cooperation,  and  (2) 
fisheries  statistics. 

Portions  Closed  to  the  Public:  October 
23. 1991. 1:15-3:30  p.m..  Executive 
Session. 

SUPPL£MENTARY  INFORMATION:  The 

Chief  Financial  Officer  and  A~68istant 
Secretary  for  Administration  of  the 
Department  of  Commerce,  with 
concurrence  of  the  General  Counsel, 
formally  determined  on  October  1, 1991, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  that  the 
agenda  item  to  be  covered  during  the 
Executive  Session  may  be  exempt  from 
the  provisions  of  the  Act  relating  to 
open  meetings  and  public  participation 
therein,  because  the  item  will  be 
concerned  with  matters  that  are  within 
the  purview  of  5  U.SC.  552b(c)(9KB)  as 
information  the  premature  disclosure  of 
which  will  be  likely  to  significantly 
frustrate  the  implementation  of 
proposed  agency  action.  (A  copy  of  the 
determination  is  available  for  public 
inspection  and  duplication  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6628, 
Department  of  Commerce.)  All  other 
portions  of  the  meeting  will  be  open  to 
the  pubhc 

FOR  FURTHER  INFORMATION  CONTACT 
Ann  Smith,  Executive  Secretary,  Marine 
Fisheries  Advisory  Committee,  Policy 
and  Coordination  Office,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD  20910. 
Telephone:  (301)  427-2259. 

Dated:  October  2. 1991. 
Samuel  W.  McKe«n, 
Program  Management  Officer.  National 
Marine  Fisheries  Service.  NOAA. 
[FR  Doc.  91-24196  Filed  10-7-91;  8:45  am] 
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South  Atlantic  Fishery  Management 
Council  Public  Meetings 

AQENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  (Council]  and  its 
Committees  will  hold  public  meetings 
from  October  21-25. 1991,  at  the  Ramada 
Inn  Oceanfront;  1701  S.  Virginia  Dare 
Trail;  Kill  Devil  Hills,  NC;  telephone: 
(919)  441-2151.  In  addition,  the  South 
Atlantic  and  Mid-Atlantic  Fishery 
Management  Councils  will  hold  a  joint 
public  meeting. 


Councils 

The  Council  is  scheduled  to  begin 
developing  Amendment  6  to  the 
Snapper-Grouper  Fishery  Management 
Plan  and  regulations  on  managing  deep- 
water  snappers  and  groupers  (including 
consideration  of  limited  entry).  The 
amendment  will  include  a  moratorium 
on  commercial  permits:  restrictions  on 
fishing  gear;  and  a  spawning  closure  for 
gag  grouper.  Marine  fishery  reserves, 
dealers  permits  and  permit  sanctions 
also  will  be  addressed. 

On  October  24  from  8:30  a.m.  to  3:30 
p.m.,  the  South  Atlantic  and  Mid- 
Atlantic  Councils  will  meet  jointly  to 
discuss  current  and  future  planned 
activities  for  limited  entry  in  the  Mid- 
and  South  Atlantic  regions.  The 
Councils  also  will  discuss  the  future  of 
mackerel  management  and  its  impacts 
on  the  Mid-Atlantic  area,  as  well  as 
summer  flounder  and  sea  scallop 
management.  The  U.S.  Coast  Guard  will 
present  a  vessel  safety  report  to  the 
Councils. 

The  South  Atlantic  Council  will  also 
hold  closed  sessions  (not  open  to  the 
public]  on  October  24,  from  3:15  to  4:30 
p.m.,  to  consider  advisory  panel 
selections,  and  from  4:30  p.m  to  5:30 
p.m.,  for  the  personnel  committee 
meeting. 

Committees 

The  Red  Drum  Committee  will  review 
the  1991  red  drum  stock  assessment 
review  group  report  and  discuss  state 
regulations  and  recommendations  for 
management  contained  in  the  draft 
amendment  to  the  Atlantic  States 
Marine  Fisheries  Commission  red  drum 
plan. 

The  Habitat  Committee  will  meet  with 
the  North  Carolina  habitat  advisory 
panel  to  discuss  habitat  policies, 
procedures  and  priorities,  and  the  status 
of  the  Albermarle-Pamlico  Sound 
Estuary,  along  with  other  habitat  issues. 

The  Spiny  Lobster  Committee  will 
develop  recommendations  for 
modifications  to  permit  requirements. 

A  detailed  agenda  is  available  to  the 
public.  For  more  information  contact 
Carrie  Knight,  Public  Information 
Officer:  South  Atlantic  Fishery 
Management  Council:  One  Southpark 
Circle,  suite  306;  Charleston,  SC  29407- 
4699;  telephone:  (803)  571-4366. 

Dated:  October  2, 1991. 
Joe  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  91-24137  Filed  10-7-91;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustments  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  China 

October  4. 1991. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embargoes  and  quota  re-openings  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  increased, 
variously,  by  application  of  swing  and 
carryforward.  The  limits  for  Categories 
219,  300/301  and  613  are  being  reduced 
to  account  for  the  swing  being  applied. 
As  a  result  of  the  adjustments,  the 
sublimit  for  Categories  338-S/339-S  and 
the  limits  for  Categories  340  and  435. 
which  are  currently  filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  48268,  published  on  November 
20,1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committfle  for  the  Implementatioa  of  Textile 
Agreements 

October  4, 1991. 
Commissioner  of  Customs, 


Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  14, 1990.  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  Tiber  textiles  and 
textile  products,  produced  or  manufactured  in 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1991  and 
extends  through  December  31. 1991. 

Effective  on  October  11, 1991.  you  are 
directed  to  amend  further  the  directive  dated 
November  14, 1990  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  People's  Republic  of  China: 


Category 

Ad)usted  12-mo  KmH  ■ 

l.evels  not  subject  to  a 
group: 

219 

239 

902.914  tqiMre  meters. 
2.555.294  kikigrwnt. 
2.987.672  kilograms. 
380  205  dozen. 

300/301 

335 

336 _ 

338/339 ™ 

340 

149,158  dozen 
2,323.873  dozen  of 
which  not  more  than 
1.747,918  dozen  shall 
be  m  Categones  338- 
S/339-S" 
830,186  dozen  ol  which 

351 

352 

435 ™„            .      .. 

436 

438 

611 

613 -.. 

617 _.... 

635 „ 

649 

not  more  than  384,345 
dozen  shall  be  In 
Category  340-Z  *. 

462.587  dozen 

1.763.649  dozen. 

25.037  dozen. 

15.577  dozen. 

27,261  dozen 

4.756.926  square 

5,031.990  square 

meters. 
15,641.841  square 

motors. 
556.952  dozen 
801,972  dozen. 

•Tf; 


■  The  limits  have  rx>t  been  adjusted  to  account  lor 
y  imports  exported  after  December  31.  1990 
'Category       338-S        on»y       HTS       number* 
6103.220050,         6105,10.0010         6105100030. 

6105  90  3010  610910  0027,  6110.201025, 
6110.20.2040  6110  20  2065,  6110.90  0068, 
6112110030  and  6114.200005;  Category  339-S; 
only  HTS  numbers  6104220060.  6104.29.2049. 
6106100010,         6106100030.         610690.2010, 

6106  90  3010.  6109100070,  6110.20.1030, 
6110.20.2045,  6110.20.2075.  6110  90  0070, 
61 12.1 1 .0040,  61 14.20  0010  and  61 17  90  0022 

'Category  340-2:  only  HTS  numbers 
6205  20  2015,  6205  20.2020,  6205  20  2050  and 
6205.20.2060. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  5S3(a)(l). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-24397  Filed  10-7-91:  8:50  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

CMI  Penalty  Authority  Under  the 
Federal  Hazardous  Substances  Act 
and  the  Flammable  Fabrics  Act 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  recently  enacted  civil 
penalty  legislation. 

summary:  The  Consumer  Product  Safety 
Commission  ("Commission")  publishes 
a  notice  advising  the  public  of  its  newly 
enacted  civil  penalty  authority  under  the 
Federal  Hazardous  Substances  Act  and 
the  Flammable  Fabrics  Act. 
DATES:  The  civil  penalty  authority  under 
the  FHSA  and  FFA  became  effective  on 
November  16. 1990. 
FOR  FURTHER  INFORMATION  CONTACr 
Alan  H.  Schoem,  Director,  Division  of 
Administrative  Litigation,  Office  of 
Compliance  and  Enforcement,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  (301)  492-6626. 
SUPPLEMENTARY  INFORMATION:  On 
November  16, 1990,  the  President  signed 
mto  law  the  Consumer  Product  Safety 
Improvement  Act  of  1990  (Improvement 
Act).  Public  Law  101-608, 104  Stat.  3110. 
The  improvement  Act  amended  several 
provisions  of  the  existing  Consumer 
Product  Safety  Act  (CPSA  or  Act)  and 
added  new  provisions  to  that  Act.  In 
addition,  the  Improvement  Act  amended 
section  S  of  the  Federal  Hazardous 
Substances  Act  (FHSA),  15  U.S.C.  1264. 
by  adding  a  new  section  5(c),  15  U.S.C. 
1264(c),  which  gives  the  Commission  the 
authority  to  seek  civil  penalties  against 
any  person  who  knowingly  violates 
section  4  of  the  FHSA,  15  U.S.C.  1263. 
the  prohibited  act  section.  The 
Improvement  Act  also  amended  section 
5  of  the  Flammable  Fabrics  Act  (FFA), 
15  U.S.C.  1194.  by  adding  a  new  section 
5(e),  15  U.S.C.  1194(e),  which  Hkewise 
gives  the  Commission  authority  to  seek 
civil  penalties  against  any  person  who 
knowingly  violates  a  regulation  or 
standard  issued  under  section  4  of  the 
FFA,  15  U.S.C.  1193. 

A  violation  is  committed  knowingly 
where  a  firm  has 

Actual  knowledge,  or  '   *   '  the  presumed 
having  of  knowledge  deemed  to  be  possessed 
by  a  reasonable  person  who  acts  in  the 
circumstances,  including  knowledge 
obtainable  upon  the  exercise  of  due  care  to 
ascertain  the  truth  of  representations. 

15  U.S.C.  1264(c)(5)  and  1194(e)(4).  The 
Commission  has  always  had  authority 
under  the  CPSA  to  seek  civil  penalties 
against  firms  who  commit  proscribed 
prohibited  acU  under  that  Act.  15  U.S.C. 
2069. 


In  providing  the  Commission  civil 
penalty  authority  under  the  FHSA  and 
FFA,  Congress  recognized  that  "(t)he 
lack  of  civil  penalties  has  been  a 
particular  problem  in  enforcing  various 
regulations  under  the  FHSA  *  *  *  (and 
has)  restricted  the  CPSCs  enforcement 
options."  H.R.  Rep.  No.  567, 101st  Cong., 
2d  Sess.  21  (1990);  See  also  S.  Rep.  No. 
37, 101st  Cong.,  1st  Sess.  11-12  (1989). 

Under  both  section  5(c)  of  the  FHSA 
and  section  5(e)  of  the  FFA,  as  well  as 
the  CPSA.  the  Commission  may  seek  a 
civil  penalty  not  to  exceed  $5,000  per 
product  involved  up  to  a  maximum 
penalty  of  $1,250,000  for  any  related 
series  of  violations. 

The  Commission  urges  firms  to  take 
steps  to  assure  that  products  they 
manufacture,  import,  distribute,  offer  for 
sale,  and  sell  comply  with  the 
requirements  of  the  CPSA,  FHSA  and 
FFA.  These  steps  could  include,  for 
exami>le,  testing  programs  that  would 
assure  that  products  conform  to  the 
requirements  of  the  standards  and 
regulations  issued  by  the  Commission. 
In  providing  the  Commission  civil 
penalty  authority,  Congress  recognized 
the  need  for  firms  to  establish  such 
programs  and  that  such  programs  could 
be  considered  a  mitigating  factor  in 
determining  an  appropriate  civil  penalty 
for  violation  of  a  regulation: 

The  Committee  believes  that  it  is  a 
fundamental  principle  that  products  entering 
commerce  in  the  United  States  must  comply 
with  applicable  safety  regulations  and  is 
aware  that  the  CPSC  has  been  Rnding  a 
significant  number  of  violations  of 
regulations  promulgated  under  the  FHSA 
The  CPSC  works  with  affected  industries  to 
improve  industry  quality  control  programs, 
and  to  encourage  the  establishment  of 
voluntary  testing  and  certification  programs. 
The  Committee  also  l)elieve8  that  it  may  be 
appropriate,  under  certain  circumstances,  for 
the  CPSC  to  consider  the  existence  of 
industry  testing  programs  to  delect  and 
correct  noncompliance  prior  to  distribution  to 
the  public,  as  a  mitigating  factor  in  the 
assessment  or  compromise  of  civil  penalties. 
An  effective  and  valid  industry  testing 
program  to  detect  noncompliance  prior  to 
public  distribution  could  signiFicantly  reduce 
the  amount  of  noncomplying  products 
distributed  and  the  likelihood  of  injury." 
(emphasis  added]. 

H.R.  Rep.  No.  567, 101  st  Cong.,  2d 
Sess.  21  (1990);  See  also  S.  Rep.  No.  37, 
101st  Cong.,  Ist  Sess.  11-12  (1989). 

Procedure  for  Seeking  Civil  Penalties 
Under  Section  9(c)  of  the  FHSA  and  5(e) 
of  the  FAA 

Where  the  Commission  staff  believes 
a  civil  penalty  may  be  appropriate,  it 
typically  will  notify  the  involved  firm 
and  provide  it  with  an  opportunity  to 
present  argument  and  facts  as  to  why  a 


civil  penalty  should  not  be  sought  or 
what  mitigating  factors  it  believes 
should  be  considered.  If  the  staff  and  the 
firm  are  able  to  reach  agreement  on  the 
payment  of  a  civil  penalty,  the 
agreement  will  be  transmitted  to  the 
Commission  for  its  consideration  in 
accordance  with  the  procedures  in  16 
CFR  1118.20.  If  the  parties  are  unable  to 
reach  agreement,  the  Commission  staff 
may  request  the  Commission  to  ask  the 
Department  of  Justice  to  initiate  a  civil 
action  in  federal  court  on  its  behalf.  See 
15  U.S.C.  2076(b)(7). 

In  determining  the  amount  of  civil 
penalty  to  seek,  the  Commission  apphes 
the  statutory  criteria  set  forth  in 
subsection  5(c)(4)  of  the  FHSA,  15  U.S.C 
1264(c)(4)  and  subsection  5(e)(3)  of  the 
FFA,  15  U.S.C.  1194(e)(3).  These  criteria, 
which  are  similar  for  both  statutes, 
provides  for  the  Commission  to  consider 

(1)  the  nature  and  number  of  violations, 

(2)  the  severity  of  the  risk  of  injury,  (3) 
the  occurrence  or  absence  of  injury,  and 
(4)  the  appropriateness  of  such  penalty 
to  the  size  of  the  business  of  the  person 
charged.  The  Commission  may  also  take 
into  account  any  other  criteria,  such  as 
the  egregiousness  of  the  violation,  it 
deems  appropriate. 

EFFECTIVE  DATE:  Section  5(c)  of  the 
FHSA  and  section  5(e)  of  the  FFA 
became  effective  on  November  16, 1990. 

Dated:  October  3. 1991. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 

Commission. 

[FR  Doc.  91-24201  Filed  10-7-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Advisory  Committee  on 
Military  Personnel  Testing 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  that  a  meeting  of  the 
Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  4:30  p.m.  on 
October  17, 1991,  and  from  8:30  a.m.  to 
4:30  p.m.  on  October  18, 1991.  The 
meeting  will  be  held  at  the  Hyatt 
Regency  Crystal  City  Hotel,  2799 
Jefferson  Davis  Highway,  Arlington,  VA, 
22202.  The  purpose  of  the  meeting  is  to 
review  planned  changes  in  the 
Department  of  Defense's  Student 
Testing  Program  and  progress  in 
developing  paper-and-pencil  and 
computerized  enlistment  tests.  Persons 
desiring  to  make  oral  presentations  or 
submit  written  statements  for 
consideration  at  the  Committee  meeting 
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must  contact  Dr.  W.  S.  Sellman. 
Director,  Accession  Policy,  Office  of  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel),  room 
2B271.  The  Pentagon.  Washington.  DC 
20301-4000.  telephone  (703)  095-5525.  no 
later  than  October  15. 1991. 

Dated:  October  2. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  91-24119  Filed  10-7-91;  8:45  am) 

MtUNQ  CODE  M10-ei-M 


Defense  Science  Board  Task  Fores  on 
Lessons  Learned  During  Operation 
Desert  Shield/ Desert  Storm 

action:  Change  in  location  of  advisory 
committee  meeting  notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Lessons 
Learned  During  Operation  Desert 
Shield/DeserJ  Storm  scheduled  for 
October  16-17, 1991  as  published  in  the 
Federal  Register  (Vol.  56.  No.  155,  Page 
38126,  Monday,  August  12. 1991.  FR  Doc. 
91-19071)  will  be  held  at  McDill  AFB, 
Florida.  In  all  other  respects  the  original 
notice  remains  unchanged. 

Dated:  October  2. 1991. 
Linda  M.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doa  91-24116  Filed  10-7-01:  8:45  am] 

BtLUNO  COM  »10-01-M 


Department  of  ttte  Navy 

Performance  Review  Board 
Meml>erstiip 

Pursuant  to  5  U.  S.  C.  4314(c)  (4),  the 
Department  of  the  Navy  (DON) 
announces  the  appointment  of  members 
to  the  DON'S  numerous  Senior 
Executive  Service  (SES)  Performance 
Review  Boards  (PRBs).  The  purpose  of 
the  PRBs  is  to  provide  fair  and  impartial 
review  of  the  annual  SES  performance 
appraisal  prepared  by  the  senior 
executive's  immediate  and  second  level 
supervisor;  to  make  recommendations  to 
appointing  officials  regarding 
acceptance  or  modiflcation  of  the 
performance  rating;  and  to  make 
recommendations  for  monetary 
performance  awards.  In  addition,  under 
Public  Law  101-194.  every  three  years 
beginning  in  1991,  PRBs  will  review 
performance  of  senior  executives  over 
the  preceding  three  year  period  and  will 
make  recommendations  on 
recertiHcation  of  senior  executives  for 
continuation  in  the  SES.  Composition  of 
the  specific  PRBs  will  be  determined  on 


an  ad  hoc  basis  from  among  individuals 
listed  below: 

lone*.  R.  G.  Radra 
Kallmeyer.  T.  Mr. 
Kaikin.  |.  D.  Mr. 
Keller  .  R.  B.  Mr. 
Killkelley.  |.  L  Mr. 
King.  C.  8.  Th« 

Honorabke 
Kinney,  E.  T.  Mr. 
Knudsen.  R.  Or. 
Kobitx  N.  Mr. 
Kotzen.  P.  Mt. 
Krai  tier.  L  P.  Mr. 
Kueelert. ).  P.  Mr. 
Leach.  R.  A.  Mr. 
Leboeuf,  a  G.  Mr. 
UndahL  W.  |.  Mr. 
LopaU.  F.  A.  Mr. 
Lundberg.  L  Mr. 
Lynch.  I.  G.  Mr. 
Manthorpe.  W.  Mr. 
Marah.  |.  W.  Mr. 
Maadarelli.  |.  R.  Mr. 
Mattea  D.  M.  Dr. 
Matttheia.  W.  G.  Mr. 
McBumett.  G.  Mt. 
McCauley.  D.  W.  Mr. 
McCormack,  R.  C.  The 

Honorable 
McCadney.  R.  L  Mr. 
Meador,  L  M.  Mr. 
Meinig.  G.  R.  Radm 
Meletzke,  D.  M.  Mt. 
Meaerole.  M.  Mr. 
Mettere.  B.  L  Mr. 
Metrey.  R.  E  Mr. 
Milter,  G.  O.  Mr. 
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Alternate  Federal  Register  Liaison  Officer. 
(FR  Doc  91-24146:  Filed  10-7-91:  8:45  am] 
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DEFENSE  NUCLEAR  FAaLITIES 
SAFETY  BOARD 

[Recommendation  91-4] 

DOE'S  Opsratlonal  Readiness  Review 
Prior  to  Resumption  of  Plutonium 
Operations  at  ttie  Rocky  Flats  Plant 

AQENCV:  Defense  Nuclear  Facilities 

Safety  Board. 

ACTION:  Notice;  recommendation. 

•UtNMARV:  The  Defense  Nuclear 
Facilities  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Ener^  pursuant  to  42  U.S.C.  2286a 
concerning  DOE's  Operational 
Readiness  Review  Prior  to  Resumption 
of  Plutonium  Operations  at  the  Rocky 
Flats  Plant.  The  Board  requests  public 
comments  on  this  recommendation. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  this 
recommendation  are  due  on  or  before 
November  7, 1991. 
ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facilities  Safety  Board.  625  Indiana 
Avenue.  NW..  suite  700.  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT! 
Kenneth  M.  Pusateri  or  Carole  J. 
Council,  at  the  address  above  or 
telephone  (202)  208-6400, 

Dated:  October  3, 1901. 
|ohn  T.  Conway, 
Chairman. 

(Recommendation  91-4] 

By  letter  dated  May  4. 1990.  The 
Defense  Nuclear  Facilities  Safety  Board 
recommended  that  prior  to  the 
resumption  of  operations  at  Rocky  Flats 
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a  comprehensive  Operational  Readiness 
Review  (ORR)  be  carried  out  by  a  group 
of  experienced  individuals.  The  Board's 
Recommendation  specified  a  number  of 
items  to  be  included  in  the  review. 

The  Secretary  of  Energy  accepted  the 
Board's  Recommendation  and  prepared 
an  Implementation  Plan  that  was  later 
revised  and  submitted  to  the  Board  on 
February  15, 1991.  DOE  elected  to 
conduct  a  separate  ORR  for  each 
building  that  the  Department  proposed 
to  bring  back  into  operation  in 
processing  plutonium.  The  analytical 
chemistry  laboratory,  building  559.  was 
chosen  to  be  the  first  for  resumption. 

The  Implementation  Plan  stipulated 
specific  objectives  that  must  be 
achieved  for  readiness  of  plant  and 
equipment  (hardware],  management  and 
personnel,  and  management  programs 
(procedures,  plans,  etc.)  prior  to 
resumption  of  plutonium  operations  in  a 
building.  The  Implementation  Plan  also 
required  a  number  of  specific  actions  to 
be  undertaken  including  an  EG&G 
program  to  upgrade  the  safety  of 
operations,  followed  by  a  non-pIutoAium 
start-up  test  program  and  an  EG&G 
Operational  Readiness  Review  to 
confirm  the  adequacy  of  the  upgrades  to 
insure  safety  of  operations  at  that 
building. 

Although  the  Implementation  Plan 
recognizes  that  the  sequence  for 
practical  reasons  may  not  be  fully  serial, 
it  was  intended  that  the  plutonium  start- 
up tests  (functional  and  preoperational) 
be  completed  for  vital  safety  systems 
equipment  before  the  EG&G  Readiness 
to  Proceed  Memorandum  would  be  sent 
to  DOE  requesting  DOE  approval  to 
commerce  operations,  and  that 
subsequently  DOE  was  to  conduct  its 
own  ORR. 

In  his  August  19, 1991  letter  to  the 
President  of  the  Senate,  The  Secretary 
reaffirmed  that  DOEs  ORR  will  be 
carried  out  in  accordance  with  the 
Implementation  Plan  approved  by  the 
DNFSB.  The  Contractor,  DOE,  and  the 
Board  have  each  recognized  that  this 
first  ORR  conducted  at  Rocky  Flats  will 
establish  an  important  precedent  for 
future  ORRs  both  at  Rocky  Flats  and 
other  defense  nuclear  facilities. 

The  Board  has  been  carefully 
following  EG&G's  and  DOE's 
implementation  of  the  ORR  process.  The 
Board's  staff  and  expert  consultants 
have  observed  portions  of  the  ORR 
while  they  were  being  conducted.  The 
Board  is  satisfied  that  the  DOE 
established  an  ORR  team  with 
competent  independent  experts  capable 
of  providing  confidence  that  the  findings 
would  be  technically  sound  and 
unbiased. 


While  the  plan  recognized  that  some 
steps  in  the  DOE  ORR  might  begin 
before  the  EG&G  Readiness  to  Proceed 
Memorandum  was  issued,  an  ORR 
cannot  properly  be  undertaken  without 
progress  toward  resumption  of 
operations  sufficient  to  establish  that 
the  safety  objectives  have  been  met  or 
an  acceptable  plan  with  reasonable 
schedules  exists  for  meeting  them.  The 
purpose  of  an  ORR  for  Rocky  Flats  as 
stated  in  the  letter  from  the  Secretary 
accepting  Recommendation  90-4,  is  "to 
verify  the  readiness  of  the  Rocky  Flats 
plant  to  safely  resume  plutonium 
operations".  If  conducted  prematurely, 
an  ORR  is  weakened  in  accomplishing 
its  purpose.  It  tends  to  lose  its  ability  to 
provide  independent  confirmation  of  a 
state  of  readiness,  subject  to  planned 
actions,  and  becomes  instead  an  adjunct 
to  management  in  identifying  important 
areas  of  concern  requiring  further 
attention. 

The  Board  finds  that  the  DOE  ORR 
conducted  during  the  period  June  28  to 
]uly  24  was  premature  and  incomplete, 
and  thus  it  failed  to  adhere  adequately 
to  the  prerequisites  established  by  the 
Secretary  in  the  Implementation  Plan  for 
Recommendation  90-4.  DOE  conducted 
the  ORR  before  sufficient  progress  was 
made  by  EG&G  toward  resumption  of 
plutonium  operations  to  enable 
performance  of  an  adequate  DOE  ORR. 
For  example,  EG&G's  self-assessment  of 
compliance  with  safety-related  DOE 
orders  was  in  such  a  preliminary  stage 
that  when  DOE's  team  began  its  ORR  it 
was  unable  to  conduct  an  evaluation  of 
order  compliance. 

During  the  Board's  public  hearing  in 
Boulder,  Colorado  on  August  24, 1991, 
DOE  reiterated  the  finding  of  its  ORR 
report  that  building  559  is  not  yet  ready 
for  resumption  of  plutonium  operations. 
We  agree  with  this  conclusion.  Work 
previously  planned  by  EG&G  had  not 
been  completed  at  the  time  of  DOE's 
ORR  and  the  completion  process  was 
not  fully  developed.  Therefore,  the  DOE 
ORR  team  was  unable  to  complete  its 
review  in  some  areas  and  was  unable  to 
begin  such  a  review  in  others. 

To  ensure  that  its  meaning  is  properly 
understood,  the  Board  affirms  that 
safety  in  a  complex  operation  such  as 
that  at  the  Rocky  Flats  Plant  rests  on 
layered  safety  features  that  comprise  a 
defense  in  depth.  This  permits  safety  to 
be  achieved  even  when  some  safety 
provisions  are  imperfectly 
accomplished.  Therefore  the  Board  is 
not  objecting  to  the  ORR  on  the  grounds 
that  inadequacies  were  found;  some 
could  always  be  present.  The  Board 
finds  that  an  adequate  Operational 
Readiness  Review,  to  confirm  existence 
of  an  adequate  level  of  safety  at  the 


planned  time  of  operations,  could  not  be 
performed  at  the  time  of  DOE's  review. 
DOE  was  unable  to  adequately  address 
specific  Board  requirements  set  forth  in 
Recommendation  90-4  and  the  review 
itemized  safety  deficiencies  still  existing 
in  seven  major  categories.  DOE 
recognizes  that  it  has  not  completed  an 
adequate  ORR  for  Building  559,  and  will 
have  to  schedule  further  action  toward 
this  end  prior  to  resumption  of 
plutonium  operations  in  the  building. 

Its  independent  observation  and  the 
information  it  had  obtained  in  the 
course  of  numerous  briefings  (two  of 
them  public)  cause  the  Board  to  agree 
with  EG&G  and  DOE  and  their  experts 
that  the  plutonium  operations  in  building 
559  can  be  resumed  without  risk  to 
persons  off  site.  However,  while  a 
number  of  corrective  actions  were 
identified,  it  still  remains  to  be 
confirmed  that  workers  on  site  will  be 
adequately  protected. 

Since  DOE  has  stated  that  the  ORR  of 
building  559  will  set  the  standard  for  the 
following  buildings,  it  is  essential  that 
before  operations  with  plutonium  are 
resumed,  this  first  ORR  be  performed  in 
a  manner  that  properly  adheres  to  the 
Implementation  Plan  submitted  to  the 
Board.  Accordingly,  the  Board 
recommends  that: 

1.  A  DOE  ORR  team,  including  a 
Senior  Advisory  Group,  using  as  many 
as  may  still  be  available  of  the  original 
members,  complete  the  ORR  for  building 
559,  but  only  when  (a)  DOE  has 
adequate  reason  to  believe  that  the 
deficiencies  it  has  identified  during  its 
original  ORR  have  been  corrected  or  are 
appropriately  near  closure  with  credible 
timetables  toward  closure,  and  (b) 
EG&G  has  issued  a  Readiness  to 
Proceed  Memorandum  requesting  DOE 
approval  for  resumption  of  plutonium 
operations  in  the  building,  subject  to 
scheduled  elimination  of  the 
deficiencies. 

2.  The  DOE  ORR  team  continue  its 
review  consistent  with  the  requirements 
of  the  Recommendation  90-4,  and  its 
Implementation  Plan.  Namely  that  the 
review  be  structured  to  include,  but  not 
be  limited  to,  the  following  items: 

•  Independent  assessment  of  the 
adequacy  and  correctness  of  process 
and  utility  systems  operating 
procedures.  Consistent  with  the 
contractor's  operating  philosophy,  these 
procedures  should  be  in  sufficient  detail 
to  permit  the  use  of  the  "procedural 
compliance"  concept. 

•  Assessment  of  the  level  of 
knowledge  achieved  during  operator 
requalification  as  evidenced  by  review 
of  examination  questions  and 
examination  results,  and  by  selective 
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oral  examinations  of  operators  by 
members  of  the  review  group. 

•  Examination  of  records  of  tests  and 
calibration  of  safety  systems  and  other 
instruments  monitoring  Limiting 
Conditions  of  Operation  or  that  satisfy 
Operating  Safety  Requirements. 

•  Verification  that  all  plant  changes 
including  modifications  of  vital  safety 
systems  plutonium  processing 
workstations  have  been  reviewed  for 
potential  impact  on  procedures,  training 
and  requalification.  and  that  training 
and  requalification  have  been  done 
using  the  revised  procedures. 

•  Examination  of  each  building's 
Final  Safety  Analysis  Report  to  ensure 
that  the  description  of  the  plant  and  ■ 
procedures  and  the  accident  analysis 
are  consistent  with  the  plant  as  affected 
by  safety  related  modifications  made 
during  the  outages  period. 

3.  The  DOE  ORR  team  include  in  its 
Hnal  report  a  description  of  remaining 
issues  which  require  closure,  if  any,  and 
an  overall  conclusion  of  readiness  for 
Building  559  to  resume  operations. 

4.  EG&G  and  DOE  complete  their 
assessment  of  compliance  with  DOE 
safety  orders  at  Building  559,  and  their 
implementation  of  any  compensatory 
measures  that  may  be  needed  to  achieve 
the  objectives  of  compliance,  as 
necessary  and  appropriate  for 
resumption  of  plutonium  operations  in 
Building  559. 

lohn  T.  Conway. 
Chairman. 

Appendix — ^Transmittal  Letter  to  tlie 
Setiretary  of  Energy 

September  30, 1991. 

The  Honorable  James  D.  Watliins, 

Secretary  of  Energy.  Washington.  DC  20585. 

Dear  Mr.  Secretary:  On  September  30, 1991, 
the  Defense  Nuclear  Facilities  Safety  Board, 
in  accordance  with  42  U.S.C  i  22868(5), 
approved  Recommendation  91-4  which  is 
enclosed  for  your  consideration. 

42  U.S.C.  i  2266d(a)  requires  the  Board, 
after  receipt  by  you,  to  promptly  make  this 
recommendation  available  to  the  public  in 
the  Department  of  Energy's  regional  public 
reading  rooms.  The  Board  believes  the 
recommendation  contains  no  information 
which  is  classified  or  otherwise  restricted.  To 
the  extent  this  recommendation  does  not 
include  information  restricted  by  DOE  under 
the  Atomic  Energy  Act  of  1954,  42  U.S.C. 
S§  2161-68,  as  amended,  please  arrange  to 
have  this  recommendation  promptly  placed 
on  file  in  your  regional  public  reading  rooms. 

The  Board  intends  to  publish  this 
recommendation  in  the  Federal  Register. 

The  Board  will  continue  to  closely  follow 
the  progress  made  by  the  contractor  in 
correcting  safety  deficiencies  and  activities 
of  DOE  in  conducting  and  concluding  its 
ORR.  Most  importantly,  the  Board  will  be 
looking  to  assure  itself  that  during  the  ORR 
process,  end  subsequently,  there  has  been 


su^icient  closure  of  safety  deficiencies  to 
"ensure  adequate  protection  of  the  public 
health  and  safety"  at  the  time  of  restart 

Sincerely. 
John  T.  Conway. 
Chairman. 
Enclosure 
[FR  Doc.  91-24208  Filed  10-7-01:  8:45  am) 

BUJJNO  COOC  SKMnMI 


DEPARTMENT  OF  ENERGY 

Voluntary  Agreement  and  Plan  of 
Action  To  Implement  the  International 
Energy  Program;  Meetings 

In  accordance  with  section 
252(c){l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i)].  the  following  meeting 
notices  are  provided: 

I.  A  meeting  of  the  Industry  Supply 
Advisory  Group  (ISAG)  to  the 
International  Energy  Agency  (lEA)  will 
be  held  on  Monday.  October  14. 1991.  at 
the  offices  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD),  2  rue  Andre- 
Pascal,  Paris.  France,  beginning  at  1  p.m. 
The  purpose  of  this  meeting  is  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  the  ISAG  at  a 
working  group  to  review  computer 
software  to  be  used  by  ISAG.  The 
agenda  for  the  meeting  is  as  follows: 

1.  Review  of  computer  software, 

2.  Next  meeting. 

II.  A  meeting  of  the  Industry  Advisory 
Board  (lAB]  to  the  lEA  will  be  held  on 
Tuesday,  October  15, 1991,  at  the  offices 
of  the  OECD  at  the  above  address 
beginning  at  10:30  a.m.  The  purpose  of 
this  meeting  is  to  allow  representatives 
of  U.S.  company  members  of  the  lAB  to 
participate  in  a  working  group  of  the 
lEA's  Standing  Group  on  Emergency 
Questions  (SEQ),  which  is  considering 
the  reporting  instructions  for  the  lEA's 
Questionnaire  A  (QuA)  and 
Questionnaire  B  (QuB).  The  agenda  for 
the  meeting,  which  is  under  the  control 
of  the  lEA  Secretariat,  is  as  follows: 

1.  Approval  of  the  Summary  Record  of 
the  3rd  meeting. 

2.  Report  on  data  quality  of  the 
reporting  system  following  its  use  during 
the  Persian  Gulf  crisis. 

3.  Draft  QuA  reporting  instructions.  - 

4.  Stock  reporting. 

5.  Trade  origins  and  destinations. 

6.  Any  other  business. 

7.  Date  of  next  meeting. 

III.  A  meeting  of  the  LAB  will  be  held 
on  Wednesday.  October  16, 1991.  at  the 
OECD  at  the  above  address  beginning  at 
10:30  a.m.  The  purpose  of  this  meeting  is 
to  permit  attendance  by  representatives 
of  U.S.  company  members  of  the  lAB  at 


an  informal  consultation  meeting  of 
representatives  of  lEA  member 
countries,  which  is  scheduled  to  be  held 
at  the  aforesaid  location  on  that  date. 
The  agenda  for  the  meeting  is  under  the 
control  of  the  SEQ.  It  is  expected  that 
the  following  draft  agenda  will  be 
followed: 

U.S.  Proposals  on  lEA  Emergency 
Mechanisms 

IV.  A  meeting  of  the  LAB  will  be  held 
on  Thursday,  October  17. 1991.  at  the 
OECD  at  the  above  address,  beginning 
at  9:30  a.m.  The  purpose  of  this  meeting 
is  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  LAB  at  a  meeting  of  the 
lEA's  SEQ  which  is  scheduled  to  be  held 
at  the  aforesaid  location  on  that  date. 
The  agenda  for  the  meeting  is  under  the 
control  of  the  SEQ.  It  is  expected  that 
the  following  draft  agenda  will  be 
followed: 

1.  Adoption  of  the  Agenda. 

2.  Summary  Record  of  the  72nd 
Meeting. 

3.  Consultation  meeting  on  U.S. 
proposals  concerning  lEA  emergency 
mechanisms. 

4.  lAB  Activities  including  report  on 
LAB  meeting  of  26th  September  in 
Calgary.  Alberta,  Canada. 

5.  The  Gulf  Crisis  of  1990/91,  the  lEA 
response  and  lessons  for  I£A  emergency 
preparedness;  proposed  amendments  to 
IEA/SEQ(91)16, 

6.  Draft  Program  of  Work  for  1992. 

7.  Emergency  Response  Reviews  of 
lEA  Countries: 

— Review  of  Spain 

— Schedule  for  the  Review  of  Member 

Countries'  Emergency  Response 

Programs. 

8.  Initial  preparations  for  the  Seventh 
Allocation  Systems  Test, 

9.  Emergency  reserve  and  net  import 
situation  of  lEA  countries  on  1st  April 
and  1st  July  1991. 

10.  Emergency  data  system  and 
related  questions: 

—Quarterly  Oil  Forecast  3Q91/2Q92 
—Monthly  Oil  Statistics  (MOS)  to  June 

1991 
—MOS  to  July  1991 
— Base  Period  Final  Consumption  2Q90/ 

1Q91  and  3Q90/2Q91 
— QuA/QuB  Data  Quality 
— Proposals  for  the  simplification  and 

improvement  of  Questionnaire  C 
— Information  on  oil  refineries  in  lEA 

countries. 

11.  Any  Other  Business: 

— lEA  membership  of  Finland  and 
France 
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— Standing  Group  on  Oil  Market 

meeting  of  24th — 25th  October  current 

oil  market  situation. 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  these  meetings  are  open  only  to 
representatives  of  members  of  the  ISAG 
and  the  lAB,  their  counsel, 
representatives  of  the  Departments  of 
Energy.  Justice,  State,  the  Federal  Trade 
Commission,  and  the  General 
Accounting  Office,  representatives  of 
Committees  of  the  Congress, 
representatives  of  the  lEA, 
representatives  of  members  of  the  SEQ, 
representatives  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  the  ISAG,  the  LAB,  or  the  lEA. 

As  permitted  by  10  CFR  209.32,  the 
usual  7-day  period  for  publication  of  the 
notice  of  these  meetings  in  the  Federal 
Register  has  been  shortened  because 
unanticipated  circumstances  pertaining 
to  the  scheduling  of  these  meetings 
delayed  the  issuance  of  this  notice. 

Issued  in  Washington,  DC  October  1, 1991. 
John  |.  Easton,  Jr., 

A  cting  General  Counsel. 

[FR  Doc.  91-24207  Filed  10-7-91;  8:45  am] 

B4LLJNQ  COOC  645(H>1-1I 


Federal  Energy  Regulatory 
Commission 

[Project  No.  539-000] 

Kentucky  Utilities  Co.;  Availability  of 
Environmental  Assessment 

October  1, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's] 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897],  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
existing  Lock  No.  7  Project  located  on 
the  Kentucky  river  in  Mercer  County 
near  High  Bridge,  Kentucky,  and  has 


prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  project.  In  the  EA. 
the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  existing  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NR. 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24133  Filed  10-7-91;  8:45  am] 

BILLING  CODE  (TITmi-M 


[Docket  Nos.  CP91-3167-000,  et  al.] 


Trunkline  Gas  Co.,  et  al. 
Certificate  Filings 


;  Natural  Gas 


September  30, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trunkline  Gas  Co. 

[Docket  No.  CP91-3167-000] 

Take  notice  that  on  September  20, 
1991,  Trunkline  Gas  Company 
(Trunkline],  P.O.  Box  1642,  Houston, 
Texas,  77251-1642,  filed  in  Docket  No. 
CP91-3167-000  pursuant  to  §§  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  reassign  volumes  of 
gas  sold  and  delivered  to  Entex,  Inc. 
(Entex]  at  the  Parchman  Penal  Farm 
(Parchman)  in  Sunflower  County, 
Mississippi  and  at  FM 149  (FM  149]  in 
Harris  County,  Texas  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Trunkline  states  that  the  present 
volumes  delivered  to  Parchman  and  to 
FM  149  are  1,900  Mcf  per  day  and  3,000 


Mcf  per  day,  respectively  was 
authorized  in  Docket  No.  CP68-187-000. 
The  proposed  reassigned  volumes  to  be 
delivered  to  Parchman  and  FM  149  are 
2,760  Mcf  per  day  and  2.140  Mcf  per  day, 
respectively.  The  natural  gas  delivered 
to  these  two  points  is  for  resale  by 
Entex  to  customers  located  within  the 
Parchman  Penal  Farm  of  the  Mississppi 
Penitenti/iry  System  and  near  the 
interseotion  of  FM  149  and  Westlock 
Road  id  Harris  County,  Texas. 

Comment  date:  November  14, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Transcontinental  Gas  Pipe  Line  Corp. 

[Docket  Nos.  CP91-3188-000.  CP91-3189-<KX). 
CP91-3190-000J 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation,  P.O.  Box  1396, 
Houston,  Texas  77251,  (Applicant]  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP88-328-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  \  2M.Z23  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  12, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 


Docket  No.  (date  fited) 

Shipper  name  (type) 

Peak  day. 

average  day, 

annual  0th 

Receipt  ■  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket 
start  up  date 

CW1 -31 88-000,  (9-23- 

Ashlatxj  Gas  Marketing, 
Inc.  (Marketer). 

Coastal  Gas  Marketing 
Company  (Marketer). 

Amerada  Hess 
Corporation 
(Producer). 

8.133,000 

100,000 

36.500,000 

1,000,000 

100,000 

36,500,000 

1,500.000 

500,000 

182,500.000 

Variooa 

Vario«» _ 

Various 

Various „. 

rr,  InterruptHjIe 

IT,  Interruptibte 

nr,  IntemiptMe 

ST91-10294, 

91) 

CP91-3189-000,  (9-23- 
91) 

CP91-3190-000,  (9-23- 
91) 

Various 

Various - 

8-1-91 

ST91-10270. 
8-1-91 

ST91-10267. 
8-1-91 

'  OffstMre  Louisiana  and  offshore  Texas  are  shOMim  as  OI>  and  OTX. 


'  These  prior  notice  requests  are  not 
corMolldaled. 
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3.  Transcontinental  Gas  Pipe  Line  Corp. 
and  United  Gas  Pipe  Line  Co. 

(Docket  No9.  CP91 -3208-000,  CP91-3209-000. 
CP91-321O-0001 

Take  notice  that  on  September  26, 
1991,  Transcontinental  Gas  Pipe  Line 
Corporation.  P.O.  Box  1396.  Houston, 
Texas  77251,  and  United  Gas  Pipe  Line 
Company,  P.O.  Box  1478,  Houston, 
Texas  77251-1478.  (Applicants)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 


and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP8&-32&-000,  and  docket  No.  CP88-6- 
000,  respectively,  pursuant  to  Section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  14, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

1 

Peak  day, 
average  day, 
annual  MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Reiated  docket 
Start  up  date 

CP91 -3208-000 
(9-26-91) 

CP91 -3209-000 

Conoco.  Inc.  (Producer)... 

Prior  Intrastate 

Corporation 

(Intrastate  Pipeline). 
Pennzoil  fias  Marketing 

Company  (Marketer). 

500.000 
100,000 

'  36.500.000 
524.000 
524.000 

191,260,000 

209.600 

209,600 

76.504,000 

Various „ 

Various 

LA.TX ^ 

Vwiou* 

7-21-91,  IT, 
Interruptible. 

5-31 -90.»  ITS, 
lntemjptit>(e. 

12-31-86,' 
Inten^uptibte. 

ST91-10271-000, 
8-1-91. 

ST91-10480-000, 

(9-26-91) 
CP91-3210-000 

Various 

Vartous „ 

a-22-91. 
ST91-10499-000, 

(9-26-91) 

7-19-91. 

■  Transco's  quantities  are  in  dekatherms. 
*  As  amended. 


4.  CNG  Transmission  Corp. 

[Docket  No.  CP91-3203-000) 

Take  notice  that  on  September  25, 
1991.  CNG  Transmission  Corporation, 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26302-2450  (CNG)  filed  in 
Docket  No.  CP91-3203-000  a  prior  notice 
request  pursuant  to  S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 


behalf  of  various  CP86-311-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Information  applicable  to  the 
proposed  transportation  service, 
including  the  identity  of  the  shippers, 
the  type  of  transportation  service,  the 
appropriate  transportation  rate 


schedule,  the  peak  day,  average  day  and 
annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  14, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Shipper  namo  (type) 

Peak  day, 

average  day, 

annual  dt 

Receipt  points 

Delivery  points 

Ck>ntract  date,  rate 

schedule,  servwe 

type 

Related  docket. 
Stan  up  date 

Goetz  Energy  Corporation  (Marketer) 

15,000 

82 

29,930 

31,936 

18,400 

6,716,000 

30,000 

25,567 

9,331,955 

100,000 

103 

37,595 

100,000 

103 

37.595 

100,000 

103 

37.595 

100,000 

103 

37,595 

PA,  NY,  WV 

NY 

7-30-91,  Tl. 
lnterTuptit>le. 

5-29-91,  Tl, 
lnterruptit>le. 

7-17-91.  Tl, 
Intemjptible. 

7-2-91,  Tl, 
lnterruptit>le. 

7-2-91,  Tl. 
Interruptit>le. 

7-2-91.  Tl, 
Interruptible. . 

7-2-91,  Tl, 
IntemjptitM. 

ST91-10134. 

PutHw  Service  Electric  &  Gas  (Ship- 

PA. NY,  WV 

PA,  NY.  OH 

OH 

e-i-»i. 

ST91-10136, 

per). 
Warren  Consolidated   Industries,  Inc. 

PA,  NY  WV 

8-1-91. 
ST91-9993, 

(End-User). 

Oryx  Gas  Marketing  Limited  Partner- 
ship (Marketer). 

Oryx  Gas  Marketing  Limited  Partner- 

PA NY  WV                

OH  

7-17-91. 
ST91-10132. 

PA.  NY.  WV 

MD 

NY 

PA 

8-14-91. 
ST91-10133, 

ship  (Marketer). 

Oryx  Gas  Marketing  Limited  partner- 
ship (Marketer). 

Oryx  Gas  Marketing  Umited  Partner- 
ship (Marketer). 

PA,  NY,  WV 

8-14-91. 
ST91-10135, 

PA,  NY  WV 

8-14-91. 
ST91-10131, 

8-14-91. 

•  These  prior  notice  requests  are  not 
consolidated. 
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5.  Tennessee  Gas  Ptpelioe  Co.,  et  aL 

I  Docket  Nog.  CP91-a20&-00Q,  CP91-320e-000. 
CP91 -3207-0001 

Take  notice  that  Tennessee  Gas 
Pipeline  Company.  P.O.  Box  2511, 
Houston,  Texas  77252,  and  Florida  Gas 
Transmission  Company,  1400  Smith 
Street  P.O.  Box  1188.  Houston.  Texas 
77251-1188,  (Applicants)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 


authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP87- 
115-000  and  Docket  No.  CP89-555-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'  These  prior  notice  requests  are  not 

consolidated. 


shipper,  the  type  of  transportatioa 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  I  284.223  of  the  Conunission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  14, 1981,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Doctet  No.  (date  Med) 

Stupper  name  (typo) 

Peak  day. 
average  ctey. 
annual  MMBtu 

Receipt'  points 

Delivery  points 

Contract  date,  rate 

acliedule.  service 

type 

Related  docket 
start  up  dole 

CP91-3205-000 

Induetriat  Energy 
Service*  Company 

(Marketer). 
City  Gas  Company  o» 

Rondo. 

Gold  Bond  BuiUins 
Products. 

>  30.000 

30.000 
10,950,000 

eso 

518 

251,850 

1,151 

863 
420,000 

TXLA 

OLA,  OTX,  PA,  MS.  NY... 

TX.  LA,  OTX.  OLA,  MS. 
AUFL 

TX,  LA,  OTX  OLA,  MS, 
AUFL 

PA    _       _ 

1-22-86 

IT.  Menuptible 

»-1-91.  FTS-t. 
Fwm. 

»-t-«8.  PTS-1. 
Memiptibts. 

ST91-10412 

8-1-91. 

(9-26-91) 
CP91 -3206-000, 
(9-26-91) 

CPS1-3207-000, 
(9-26-91) 

n     ,   , 

ST91-10465. 

FL _ 

9-1-91. 

ST91-1043^ 
•-1-B1. 

'  Offstiore  Louisiana  and  offshore  Texas  are  stiown  as  OLA  and  OTX. 
*  Measured  m  dl  equvatent 


G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Cashell, 
Secretory. 
(FR  Doc.  91-24179  Filed  10-7-91:  8:45  am] 

BILLIMG  COOE  SriT-OI-M 


[Docket  Mo.  Tl»t-7-22-0031 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  1. 1991. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG")  on  September  26, 
1991.  pursuant  to  section  4  of  the 
Natural  Gas  Act  part  154  and  S  2.104  of 
the  Commission's  Regulations,  the 


provisions  of  the  Stipulation  and 
Agreement  approved  by  the  Commission 
on  October  6. 1969.  in  Docket  No.  RP8&- 
217-000,  et.  al,  §  12.9  of  the  General 
Terms  and  Conditions  of  CNG's  FERC 
Gas  Tariff,  Order  Nos.  528  and  528-A, 
and  the  Commission's  order  issued 
September  11. 1991.  in  Docket  No. 
TM91-7-22r-001.  et  aL  filed  the  following 
revised  tariff  sheet  to  First  Revised 
Volume  No.  1: 

Third  Substitute  First  Revised  Sheet  No.  55 

The  proposed  effective  date  is  July  29, 
1991. 

CNG  states  that  this  filing  is  in 
compliance  with  Commission  orders  of 
July  26, 1991  and  September  11, 1991, 
which  required  CNG  to  refile  to  allocate 
Texas  Eastern  Transmission 
Corporation  Take-or-Pay  amounts  to 
CNG's  small  customers  using  the  same 
methodology  as  Texas  Eastern.  CNG 
states  that  it  has  used  the  Texas  Eastern 
methodology  to  the  extent  possible  and 
has  filed  supporting  workpapers. 

CNG  states  that  copies  of  the  filing 
were  served  upon  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 


on  or  before  October  8. 1991.  Protests 

will  be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CadMO, 

Secretary. 

[PR  Doc  91-24131  Filed  10-7-91:  8:45  am] 

BUJNS  COOE  •717-01-H 


(Docket  No.  SA91-9-000] 

Hawley  and  Wright,  Inc,  and  Ensfgn 
Operating  Co.;  Petition  for  Adjustment 

October  2. 1991. 

Take  notice  that  on  September  26, 
1991,  Hawley  and  Wright.  Inc.,  and 
Ensign  Operating  Company  (petitioners) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  petition  for 
an  adjustment  pursuant  to  section  502(c) 
of  the  Natural  Gas  Policy  Act  of  1978 
JNGPA)  and  part  385  (Subpart  K)  of  the 
Commission's  regulations.  Petitioners 
seek  a  waiver  of  the  filing  deadline 
requirements  of  S  271.805  of  the 
Commission's  regulations  to  permit 
production  from  the  Rooney  No.  1  Well, 
located  in  Haskell  County,  Kansas,  to 
qualify  as  stripper  well  gas  under  NGPA 
section  108  during  the  following  periods: 


11/01/83  through  02/28/84. 11/01/84 
through  01/31/85.  06/01/85  through  03/ 
31/86.  05/01/86  through  10/31/86.  02/01/ 
87  through  03/31/88. 11/01/88  through 
09/30/89.  02/01/90  through  03/31/90. 
Gas  produced  from  the  Rooney  No.  1 
Well  has  been  sold  exclusively  to 
Colorado  Interstate  Gas  Company  (CIG) 
under  a  gas  purchase  contract  dated 
August  9, 1955.  by  the  between  Northern 
Pump  Company,  as  seller,  and  CIG.  as 
buyer. 

Any  person  desiring  to  be  heard  or 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  October  23. 1991.  All  protests 
filed  will  be  considered,  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules.  Copies  of  this 
petition  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-24178  Filed  10-7-gi;  8:45  am) 
BILUNO  COM  (717-01-11 


Federal  Register  /  Vol.  56.  No.  195  /  Tuesday.  October  8,  1991  /  Notices 50717 


[Docket  No.  TQ92-1-25-OO0] 

Mississippi  River  Transmission  Corp^ 
Rate  Ctiange  Filing 

Octoberl.  1991. 

Take  notice  that  on  September  27. 
1991.  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Sixty-Sixth  Revised  Sheet  No.  4.  and 
Twenty-Fifth  Sheet  No.  4.1  to  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  to  be  effective  October  1. 1991.  MRT 
states  that  the  purpose  of  the  instant 
filing  is  to  reflect  an  out-of-cycle 
purchase  gas  cost  adjustment  (PGA).  - 

MRT  states  that  Sixty-Sixth  Revised 
Sheet  No.  4  and  Twenty-Fifth  Revised 
Sheet  No.  4.1  reflect  an  increase  of  0.8 
cents  per  MMBtu  in  the  commodity  cost 
of  purchased  gas  from  PGA  rates  filed  to 
be  effective  September  1. 1991  filing 
date.  MRT  TQ91-6-25-001.  MRT  also 
states  that  since  the  September  1. 1991 
filing  date.  MRT  has  experienced 
increases  in  purchase  and 
transportation  costs  for  its  system 
supply  that  could  not  have  been 
reflected  in  that  filing  under  current 
Commi.ssion  regulations. 

MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  each  of  MRTs 
jurisdictional  sales  customers  and  to  the 


State  Commissions  of  Arkansas. 
Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  should  be  filed 
on  or  before  October  8. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
UU  D.  CasbelL 
Secretary. 

[FR  Doc  91-24134  Filed  10-7-01;  8:45  am] 
BHXMQ  CODE  •717-«1-M 


[Docket  Na  RP91-229-000] 

Panhandle  Eastern  Pipe  Une  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  2. 1991 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle]  on 
September  30. 1991  tendered  for  filing 
revised  tariff  sheets  which  reflect  an 
increase  in  rates.  Panhandle  requests  an 
effective  date  of  November  1. 1991. 

Panhandle  states  that  the  rates 
proposed  herein  reflect  an  increase  in 
jurisdictional  revenues  of  approximately 
$18  million  and  are  predicated  upon 
total  projected  throughput  volumes  of 
approximately  600  million  MMBtu. 

Panhandle  states  that  in  addition  to 
the  rate  changes,  certain  changes  to  the 
terms  and  conditions  of  the  various 
sales  and  transportation  rate  schedules 
are  proposed  in  the  filing.  Panhandle 
states  that  the  more  significant  changes 
are:  (1)  Tariff  notice  to  customers  of 
certain  of  their  cost  responsibilities  in 
the  event  the  PGA  shall  cease  to  be 
applicable;  (2)  provisions  to  establish 
additional  opportunities  for  pooling  on 
the  Panhandle  system  for  service  at 
Tuscola.  Illinois;  (3)  provisions  to 
implement  rates  for  third  party  use  of 
Panhandle's  service  rights  on  Colorado 
Interstate  Gas  Company's  system;  (4) 
revisions  to  the  basis  for  transportation 
rates  to  reflect  volumes  delivered  (rather 
than  volumes  received);  and  (5)  tariff 
provisions  to  adjust  to  base  rates,  which 
reflect  the  current  level  of  Account  No. 
858  expenses,  to  reflect  changes  in  costs 
incurred  for  the  transmission  and 
compression  of  gas  by  others. 


Panhandle  states  that  copies  of  the 
rate  filing  are  being  served  on  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20428,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  AH  such  motions 
or  protests  should  be  filed  on  or  before 
October  9. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lots  D.  Cashell 
Secretary. 
[FR  Doc.  91-24177  Filed  10-7-91;  8:45  am) 

BHXINO  CODE  (717-01^ 


[Docket  No.  GT91-41-000] 

Penn-Jersey  Pipe  Line  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  1. 1991. 

Take  notice  that  on  September  23. 
1991.  Penn-Jersey  Pipe  Line  Co.  ("Penn- 
Jersey  ").  Hackett  Hill  Road.  P.O.  Box 
869.  Bradford.  Vermont  05033.  tendered 
for  filing  revised  tariff  sheets  to  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff: 

Second  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  5 

Penn-Jersey  states  that  the  tariff 
sheets  are  filed  to  revise  the  account 
numbers  reflected  in  Penn-Jersey's  Rate 
Schedule  T-1  to  conform  to  the  current 
Uniform  System  of  Accounts  for  natural 
gas  companies.  Penn-Jersey  states  that 
the  tariff  sheet  revisions  are  in  form 
only,  have  no  effect  on  Penn-Jersey's 
terms  and  conditions  of  service  and 
carry  no  rate  consequences  for  Penn- 
Jersey's  customer. 

Penn-Jersey  requests  an  effective  date 
of  January  1. 1994  and  seeks  waiver  of 
any  Commission  regulations  necessary 
to  effect  the  proposed  changes  on  that 
date. 

Penn-Jersey  states  that  a  copy  of 
Penn-Jersey's  filing  has  been  served  on 
its  customer  and  on  the  New  Jersey 
Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
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North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  8, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  91-24132  Filed  10-7-91;  8:45  amj 

WLUNQ  COOE  6717-«1-«l 

(Docket  No.  TQ92-1-18-0001 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  1. 1991. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  September  30, 1991,  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1:  V^ 

Forty-fourth  Revised  Sheet  No.  10 
Forty-fourth  Revised  Sheet  No.  lOA 
Twenty-fifth  Revised  Sheet  No.  11 
Fifteenth  Revised  Sheet  No.  llA 
Fifteenth  Revised  Sheet  No.  IIB 
Alternate  Forty-fourth  Revised  Sheet  No.  10 
Alternate  Forty-fourth  Revised  Sheet  No.  lOA 
Alternate  Twenty-fifth  Revised  Sheet  No.  11 
Alternate  Fifteenth  Revised  Sheet  No.  IIA 
Alternate  Fifteenth  Revised  Sheet  No.  IIB 

Texas  Gas  states  that  these  tariff 
sheets  reflect  changes  in  purchased  gas 
costs  pursuant  to  the  Quarterly  Rate 
Adjustment  provision  of  the  Purchased 
Gas  Adjustment  clause  of  its  FERC  Gas 
Tariff  and  are  proposed  to  be  effective 
November  1, 1991.  Texas  Gas  further 
states  that  the  proposed  tariff  sheets 
reflect  a  commodity  rate  increase  of 
$.4294  per  MMBtu,  a  I>-2  demand  rate 
increase  of  $.0006  per  MMBtu,  and  an 
SGN  Standby  rate  increase  of  $.0009  to 
$.0010  per  MMBtu  in  purchased  gas 
costs  from  those  reflected  in  the  rates 
set  forth  in  the  Quarterly  PGA  filed  June 
28. 1991  (Docket  No.  TQ92-1-18).  In 
addition,  the  instant  filing  reflects  a 
$.7076  per  MMBtu  commodity  rate 
increase,  and  a  $.0006  per  MMBtu  D-2 
demand  rate  increase  from  the  rates 
effective  October  1. 1991  (Docket  No. 
TF92-1-18).  No  change  in  the  D-1 
demand  rate  is  proposed  in  the  instant 
filing.  In  addition,  Texas  Gas  requests 
waiver  of  the  Commission's  PGA 
regulations  to  revise  its  PGA  surcharge 


from  $(.0956)  per  MMBtu  to  $(.1735)  per 
MMBtu,  as  reflected  on  the  primary 
tariff  sheets.  The  alternate  sheets  reflect 
the  current  $(.0956)  per  MMBtu 
surcharge. 

Texas  Gas  states  that  copies  of  the 
filing  were  served  on  Texas  Gas's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  8, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lots  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24135  Filed  10-7-91;  8:45  amJ 

BILUNQ  CODE  6717-«1-«l 


[Docket  Na  RP91-141-000] 

Williston  Basin  Interstate  Pipeline  C04 
Informal  Settlement  Conference 

October  2, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday, 
October  9, 1991,  at  10  a.m..  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street.  NE.. 
Washington.  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
William  ).  Collins  at  (202)  208-0248  or 
Russell  B.  Mamone  at  (202)  208-0744. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-24176  Filed  10-7-91;  8:45  am] 

MUJNG  COOE  STIT-OI-II 


Office  of  Fossil  Energy 

Coal  Policy  Committee,  National  Coal 
Council;  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Coal  Policy  Committee  of  the 
National  Coal  Council  (NCC). 

Date  and  Time:  Wednesday,  October  23, 
1991,  9:30  a.m. 

Place:  Madison  Hotel,  15th  &  M  Streets, 
NW,  Washington,  DC 

Contact:  Margie  D.  Biggerstaff.  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-1),  Washington,  DC  20585,  Telephone: 
202/588-3867. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Purpose  of  the  Meeting:  To  discuss 
progress  on  current  studies,  new  study  topics, 
and  structure  procedures  of  the  Council. 

TENTATIVE  AGENDA 

— Call  to  order  by  William  Wahl.  Chairman 

of  the  Coal  Policy  Committee 
— Adoption  of  the  formal  agenda  by 

Chairman  Wahl 
— Remarks  by  Chairman  Wahl 
— Remarks  by  Department  of  Energy 

representative 
— Review  of  the  status  of  the  two  current 

NCC  studies 
— General  discussion  of  topics  for  new  NCC 

studies 
— General  discussion  on  structure  and 

procedures  of  the  NCC 
— Any  other  business  to  l>e  properly  brought 

before  the  Conunitfee 
— Public  comment — 10  minute  rule 
— Adjournment 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the  Committee 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Committee  will  be  permitted  to  do 
so.  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to  make  oral 
statements  pertaining  to  the  agenda  items 
should  contact  Ms.  Margie  D.  Biggerstaff  at 
the  address  or  telephone  numl)er  listed 
above.  Requests  must  be  received  at  least 
five  days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda. 

Transcript-  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  room 
lE-190,  Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC,  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
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Issued  at  Washington.  DC  on  October  3. 
1991. 

Marda  Morrii, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  91-24206  Filed  10-7-91:  8:45  am) 

Buxmo  cooe  s4s<m>i-m 

Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  August  19  through  August  23, 

""    II 

During  the  week  of  August  19  through 
August  23. 1991,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Harold  H.  Johnson,  8/22/91,  LFA-0139 

Harold  H.  Johnson  filed  an  Appeal 
from  a  determination  issued  by  the 
Bonneville  Power  Administration  (BPA). 
In  that  determination  BPA  denied,  in 
part  Mr.  Johnson's  request  for 
information  made  under  the  Freedom  of 
Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  the  information  which  Mr.  Johnson 
requested  should  be  withheld  on  the 
basis  of  FOIA  Exemptions  5  and  6. 
Further,  although  not  indicated  in  BPA's 
determination,  a  portion  of  the 
information  Mr.  Johnson  was  requesting 
did  not  exist.  Therefore,  the  Appeal  was 
denied. 

Unisys,  8/20/91,  LFA-0135 

On  July  25, 1991,  Unisys  filed  an 
Appeal  from  a  determination  issued  to  it 
on  June  6, 1991  by  the  Assistant 
Administrator  for  Management  of  the 
Western  Area  Power  Administration  of 
the  Department  of  Energy  (DOE).  In  that 
determination,  the  Assistant 
Administrator  denied  a  request  for 
information  filed  pursuant  to  the 
Freedom  of  Information  Act. 
Specifically,  the  Assistant  Administrator 
denied  the  Unisys  request  for  a  copy  of 
award  fee  information  regarding 
contract  DE-AC65-89WA04360.  In 
considering  the  Appeal,  the  DOE 
confirmed  the  existence  of  a  document 
responsive  to  the  Unisys  request  as 
clarified  by  the  firm  in  its  Appeal. 
Accordingly,  the  DOE  remanded  the 
case  to  the  Assistant  Administrator  for  a 
determination  regarding  the 
releasability  of  this  document. 


Motion  for  Discovery 

Robert  J.  Martin,  James  M.  Betz.  8/22/ 
91,  LRD-0002.  LRD-0005.  LRH-0001 
Robert  J.  Martin  (Martin)  filed  a 
Motion  for  Discovery  and  Motion  for 
Evidentiary  Hearing,  and  James  M.  Betz 
(Betz)  filed  a  Motion  for  Discovery, 
relating  to  a  Proposed  Remedial  Order 
(PRO)  issued  by  the  Economic 
Regulatory  Administration  (ERA)  on 
January  31, 1990.  jointly  to  Martin,  Betz 
d/b/a/ Betz  Oil  and  Trading  Company, 
Gordon  S.  Gregson,  Kenneth  H.N.  Taves 
and  K.T.  Trading  Corp.  In  the  PRO.  the 
ERA  alleges  that  during  January  through 
December  1980.  the  PRO  recipients 
participated  in  certain  illicit 
transactions  to  defraud  the  DOE 
Entitlements  Program,  10  CFR  211.66, 
211.67,  resulting  in  the  circimivention  or 
contravention  of  DOE  regulations,  in 
violation  of  10  CFR  205.202  and 
210.62(c).  In  considering  Betz"  Motion  for 
Discovery,  the  DOE  determined  that  the 
information  sought  in  Betz'  nine-part 
request  for  production  of  documents 
was  legal  in  nature,  irrelevant  or 
unnecessary.  However,  in  considering 
Martin's  Motion  for  Discovery,  the  DOE 
determined  that  a  material,  disputed 
factual  issue  existed  regarding  Martin's 
involvement  in  the  transactions 
challenged  in  the  PRO,  but  that  Martin 
failed  to  otherwise  support  his  discovery 
requests  for  production  of  documents, 
interrogatories  and  depositions. 
Similarly,  in  considering  Martin's 
Motion  for  Evidentiary  Hearing,  the 
DOE  determined  that  an  evidentiary 
hearing  was  appropriate  in  order  to 
more  fully  examine  the  matter  of 
Martin's  involvement  in  the  transactions 
concerned.  Accordingly,  Betz'  Motion 
for  Discovery  was  denied,  and  both 
Martin's  Motion  for  Discovery  and 
Motion  for  Evidentiary  Hearing  were 
granted  in  part. 

Supplemental  Order 

Port  Petroleum,  Inc.,  8/23/91.  LRX-0001 

In  Case  No.  KRO-0920,  Port 
Petroleum,  Inc.  (Port)  objected  to  a 
Proposed  Remedial  Order  (PRO)  that  the 
DOE's  Economic  Regulatory 
Administration  (ERA)  issued  on  April  7, 
1986.  In  the  PRO,  the  ERA  sought  the 
repayment  of  over  $9  million  in  alleged 
unwarranted  entitlements  benefits. 
After  considering  objections  for  three 
sample  months,  the  DOE  determined 
that  the  PRO  proceeding  should  be 
bifuracted.  The  DOE  issued  a  Remedial 
Order  for  the  three  sample  months, 
designated  as  Case  No.  LRX-0001.  In  the 
Remedial  Order,  the  DOE  found,  inter 
alia,  that  the  firm's  attempts  to  detach 
price-controlled  certifications  from 
crude  oil  located  in  its  tank  were 


ineffective.  As  a  result,  the  DOE  fond 
that  the  firm  underreported  its  receipts 
of  price-controlled  crude  oil  and 
received  $1.3  million  in  unwarranted 
entitlements  benefits.  The  DOE  ordered 
the  refund  of  this  amount  and  set  a  date 
for  the  filing  of  objections  with  respect 
to  the  remaining  months  of  the  audit 
period,  which  continues  to  be  the 
subject  of  iCRO-0290. 

Implementation  of  Special  Refund 
Procedures 

Apex  Oil  Co.,  Apex  Holding  Co.,  Clark 
Oil  6r  Refining  Corp.,  Goldstein  Oil 
Co..  Novelty  Oil  Co.,  8/20/91.  LEF- 
0003 

The  DOE  issued  a  Decision  and  Order 
implementing  special  refund  procedures 
to  distribute  $15,000,000  and  accrued 
interest,  remitted  to  the  DOE  by  AOC 
Acquisition  Corp.  (AOC)  pursuant  to  a 
settlement  between  the  DOE  and  AOC. 
The  agreement  settled  DOE  allegations 
that  AOCs  predecessor  companies. 
Apex  Oil  Co.  (Apex).  Apex  Holding  Co., 
Clark  Oil  &  Refining  Corp.  (Clark). 
Goldstein  Oil  Co.,  and  Novelly  Oil  Co. 
violated  price  and  allocation 
regulations.  Because  the  allegations  of 
crude  oil  violations  against  Apex  had 
been  fully  adjudicated  prior  to  the 
settlement  agreement,  the  DOE 
determined  that  it  would  direct 
$3,620,649.  and  accrued  interest,  into  a 
crude  oil  refund  pool.  The  DOE 
determined  that  the  remaining 
$11,379,351,  and  accrued  interest,  will  be 
used  to  provide  restitution  based  on 
Clark's  alleged  violations  in  its  sales  of 
refined  products.  The  crude  oil  pool  will 
be  disbursed  to  the  federal  government, 
the  states,  and  eligible  applicants  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  The  Doe  determined 
that  it  will  distribute  the  refined  product 
pool  in  two  stages.  In  the  first  stage,  the 
DOE  will  accept  claims  from  identifiable 
purchasers  of  petroleum  products  from 
Clark  who  may  have  been  injured  by  the 
alleged  overcharges.  If  any  funds  remain 
after  meritorious  claims  are  paid  in  the 
first  stage,  they  will  be  used  for  indirect 
restitution  through  the  States  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 

Diamond  Shamrock  R&M.  Inc..  8/21/91. 
LEF-0030 

The  DOE  issued  a  Decision  and  Order 
implementing  special  refund  procedures 
to  distribute  $17,201,703.68,  and  accrued 
interest,  remitted  to  the  DOE  by 
Diamond  Shamrock  R&M,  Inc.,  in 
settlement  of  its  alleged  crude  oil 
violations  of  petroleum  price  and 


50720 


Federal  Register  /  Vol.  56.  No.  195  /  Tuesday.  October  8.  1991  /  Notices 


allocation  regulations.  The  DOE 
determined  that  the  monies  would  be 
added  to  the  crude  oil  refund  pool  to  be 
disbursed  to  the  federal  government,  the 
states,  and  eligible  claimants  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  Philip  Kalodner  had 
filed  comments  suggesting  that  the  DOE 
either  enlarge  the  allocation  of  funds  for 
claimants  or  lower  the  volumetric  refund 
amount  for  claims  submitted  to  OHA 
after  June  30, 1988  so  as  to  ensure  the 
receipt  of  what  he  contended  was  a 
proper  refund  amount  for  his  clients. 
The  DOE  did  not  except  Mr.  Kalodner's 
suggestions. 

Refund  Applications 

Exxon  Corporation/Eastern  Seaboard 
Petroleum  Company,  8/22/91, 
RF307-9360 

The  DOE  issued  a  Decision  and  Order 
granting  Steuart  Petroleum  Company  a 
refund  of  $14,247  based  on  purchases  of 


Exxon  Corporation  middle  distillates 
made  by  Eastern  Seaboard  Petroleum 
Company.  However,  the  DOE  denied 
Steuart  a  refund  for  Eastern's  purchases 
of  552,585,768  gallons  of  residual  fuel 
since  there  was  evidence  in  the  record 
that  these  purchases  were  likely  to  have 
been  imported  and  Steuart  failed  to 
submit  evidence  to  rebut  the 
presumption  that  these  purchases  were 
the  "first  sale  into  U.S.  commerce,"  and 
were  thus  exempt  from  Federal  price 
controls.  Since  no  Exxon  overcharges 
could  be  attributed  to  these  purchases, 
the  applicant  was  found  not  eligible  for 
a  refund  for  them. 

Thomas  P.  Reidy.  Inc./  Tesoro 

Petroleum,  Distributing  Company, 
8/22/91,  RF322-4 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Tesoro  Petroleum  Distributing 
Company  (Tesoro).  a  refiner  and  refined 
products  reseller  with  headquarters  in 
San  Antonio.  TX.  Tesoro  sought  a 


portion  of  the  settlement  fund  obtained 
by  the  DOE  as  a  result  of  a  consent 
order  entered  into  by  Thomas  P.  Reidy, 
Inc.  Tesoro  chose  not  to  provide  a 
detailed  demonstration  of  injury  in 
support  of  its  refund  claim  and  instead 
accepted  the  mid-level  presumption  of 
injury.  Under  this  presumption,  Tesoro 
could  receive  a  refund  equal  to  $10,000 
or  40  percent  of  its  allocable  share, 
without  proving  it  was  injured  by 
Reidy's  alleged  overcharges.  The  DOE 
determined  that  Tesoro  should  receive  a 
refund  of  $42,470  ($35,620  principal  plus 
$6,850  interest). 

Refund  AppUcadons 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Atlantic  Richfiekl  Co. /Consolidated  Edison  Company  of  New  Yorti,  Inc. 

Atlantic  Richfield  Co./Emest  C.  Betctier  ©fa/ 

Atlantic  Richfield  Co./Harman's  ARCO  etal »„ 

Atlantic  Richfield  Co./Michlgan-Elmer  Service  etal ~ 

Atlantic  Richfield  Co./PEMCO  Supply  Co..  Inc 

PEMCO  Supply  Co.  of  New  York.  Inc 

Seddon  Lathrop  Oil  Corporation 

Meehan  Company _ _.. 

Atlantic  Richfield  Co/Time  Oil  Company  et al. _.„.... 

Atlantic  Richfield  Co. /Williams'  ARCO  Servicenter  ef  a/ 

Citronelle-Motjile  Gattiering/Hoty  Name  Hospital 

Empire  Gas  Corporation /Betty  A.  Warman 

Bull  Moose  Tube  Co - 

Rural  Parish  Workers  of  Christttie  King „ .... 

Exxon  Corporation/ Powell  C.  McCall . . 

Louisville  Gas  &  Electric  et  al. . .............. 

Reliat)le  Contracting  Co.,  Inc 

Kestrel  (Australia)  Pty.,  Ltd „ 

Shell  Oil  Company /Jameson  &  Volkmar,  Inc.  etal . .......... 

Texaco  Inc./American  Trading  &  Production  e/ a/ ....... .................. ... 

Texaco  Inc./Coliege  Center  Texaco  Service ............ 

Dave  Hollick  College  Centertexaco 

Texaco  Inc./Haileyville  Texaco  etal 

Texaco  Inc. /Margraves  Texaco  etal „ 

Texaco  Inc./Town  of  Arcade  Highway  Dept  et  al. 


RF304-3869 

RF304-3010 

RF304-7247 

RF304-3431 

RF304-8181 

RF304-8182 

RF304-8183 

RF304-8184 

RF304-12219 

RF304-4186 

RF336-22 

RF335-34 

RF335-35 

RF335-37 

RF307-10189 

RF272-60132 

RD272-61324 

RD272-62588 

RF31 5-950 

RF321-9900 

RF321-9839 

RF321-16348 

RF321-332 

RF321-8207 

RF321-9516 


08/20/91 
08/21/91 
08/21/91 
08/23/91 
08/20/91 


08/20/91 
08/23/91 
08/20/91 
08/21/91 


08/21/91 
08/22/91 


08/23/91 
08/21/91 
08/22/91 

08/19/91 
08/22/91 
08/23/91 


Dismissals 

The  following  submissions  were 
dismissed: 


UMI 


Naine 

Case  No. 

Abbe's  Texaco _ 

/Uten's  Afco 

RF321-724 
RF304- 10293 

Andeson  Auto  Servic«  &  U-Haul.. 

Arrxxie  Texaco 

Art's  Texaco 

Balteio  GuH ., 

Beasley  Spor _ 

Brownie's  Texaco _ 

Charlie  RusseD  Texaco „ 

ChKX}  Urufie<J  School  Dist 

RF304- 12035 

RF321-4962 

RF321-4935 

RF300-11846 

RF309-1417 

RF321-4950 

RF321-4945 

RF272-78980 

CJarkrange  kdarket  Gutf.. 

RF30O-12911 

College  Greens  Texaco 

RF321-16350 

Name 

Case  No. 

Crookstoo  School  District 

RF272-78878 

Del's  Texaco 

RF321-11818 

Diaz  Texaco 

RF321-7890 

Dwire  Bros.  Garage  &  Service ._.. 

Energy  Texaco 

RF300-14603 
RF321-4956 

Farm  Bureau  Drivewav 

RF30O-16084 

Frank's  Texaco _.._.„.„.. 

Gustatson's  Texaco 

Hancock's  Arco _— ... 

Hidro  Gas  Juarez.  SA..„ 

Hisle's  Texaco 

RF321-49381 

RF321-4507 

RF304-9881 

RF304-4287 

RF321-10771 

IHokJingford  School  District 

RF272-78769 

Isaman  &  Son,  Inc 

Jesse  Baker's  Arco 

Johrwiy's  Arco 

Klaus  Texaco 

Lane's  Texaco 

RF3 15-9550 

RF304-11920 

RF304-12098 

RF321-4958 

RF321-4942 

Name 

Case  No. 

RF321-4944 

LeHarve  Owner's  Corporatnn 

RF272-61040 

Lexington      City      Elementary 

RF272-78748 

School  District. 

M  C  Beck  Distributor  tr»c 

RF321-266e 

Marion-Adams  Schools 

RF272-78882 

Massac  Unit  DteL  #1 

RF272-78e91 

Maxwells  Texaco 

RF321-4933 

North  Parkway  Texaco 

RF321-425 

^4orthcrest  Arco 

RF304-12078 

Oak  Park  Texaco ..~~ ~— .. 

RF321-434 

Patel  Texaco 

RF321-6058 

Pyramid  Supply.  Inc _ 

RF309-1419 

Riverside  School  District 

RF2.'2-78774 

Ron's  Texaco 

RF321-4947 

Schiro's  Texaco 

RF321-4931 

South  Street  Texaco ~ 

RF321-520 
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^4ame 


Stan's  Texaco 

Vinc«nt  E.  Doyle 

Voss  (X.  Inc 

Waterman  CXI  School  Dist.  431 

Wayne's  Texaco 

Wyatt's  Texaco 

Zatopek  Texaco 


Case  No. 


RF321-4939 

RF304-2477 

RF321-1879 

RF272-78958 

RF321-4936 

RF321-1973 

RF321-1308 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestai  Building.  1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
Hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  Octoberl.  1991. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

|FR  Doc.  91-24204  Filed  10-7-91:  8:45  am] 

BIU.INO  CODE  M$(MI1-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACTION:  Notice  of  Proposed 
implementation  of  special  refund 
procedures. 

8UMIMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
proposed  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$83,750,000  in  crude  oil  overcharge  funds 
plus  accrued  interest,  that  Salomon  Inc 
is  required  to  remit  to  the  DOE  pursuant 
to  a  Consent  Order  finalized  on 
November  13. 1990.  The  funds  will  be 
distributed  in  accordance  with  the 
DOE's  special  refund  procedures.  10 
CFR  part  205.  subpart  V. 
DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  by  November  7, 1991 
and  should  be  addressed  to:  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  All 
comments  should  display  a  conspicuous 
reference  to  Case  Number  LEF-0033. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  T.  Tedrow.  Deputy  Director, 
William  Robinson.  Staff  Analyst.  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202)  586- 
8018  (Tedrow);  (202)  586-6602 
(Robinson). 


SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  205.282(b).  notice  is 
hereby  given  of  the  issuance  of  the 
Proposed  Decision  and  Order  set  out 
below.  The  Proposed  Decision  sets  forth 
the  procedures  that  the  DOE  has 
tentatively  formulated  to  distribute 
monies  that  have  been  remitted  by 
Salomon  Inc  to  the  DOE  to  settle  alleged 
pricing  and  allocation  violations  with 
respect  to  the  firm's  resale  transactions 
of  crude  oil.  The  DOE  is  currently 
holding  Salomon  Inc's  full  payment  of 
$83,750,000  in  an  interest-bearing  escrow 
account  pending  distribution. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  must  be  submitted  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice. 

All  comments  received  willi)e 
available  for  public  inspection  between 
the  hours  of  1  p.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays 
in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals,  located 
in  room  lE-234. 1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 

Dated:  October  1. 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
October  1, 1991. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Salomon  Inc. 

Date  of  Filing:  May  24, 1991. 

Case  Number:  LEF-0033. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

This  Decision  and  Order  considers  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  filed  by  the 
ERA  for  crude  oil  overcharge  funds.  The 
petition  deals  with  monies  obtained 
from  Salomon  Inc,  Case  No.  LEF-0033. 
Salomon  remitted  $83,750,000.00  to  the 
DOE  pursuant  to  a  proposed  Consent 
Order  entered  into  by  Salomon  and  the 
DOE  on  September  12. 1990  and 
finalized  on  November  13. 1990.  This 


Consent  Order  resolved  allegations  that 
Salomon  committed  violations  of  the 
federal  petroleum  price  and  allocation 
regulations  during  the  period  January  1, 
1978  through  January  28, 1981  (Consent 
Order  number  6C0X00249A).  This 
Proposed  Decision  and  Order  sets  forth 
the  OHA's  tentative  plan  to  distribute 
these  funds.  Comments  are  solicited. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  CFR  part  205.  subpart 
V.  The  Subpart  V  process  may  be  used 
in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  actual 
or  alleged  violations  of  the  regulations 
or  ascertain  the  amount  of  the  refund 
each  person  should  receive.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement.  9  DOE  \  82.508  ' 
(1981)  and  Office  of  Enforcement.  8  DOE 
i  82.597  (1981).  We  have  considered  the 
ERA'S  requests  to  implement  Subpart  V 
procedures  with  respect  to  the  monies 
received  from  Salomon  and  have 
determined  that  such  procedures  are 
appropriate. 

I.  Background 

On  July  28. 1986,  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges,  51  Fed.  Reg.  27699  (August 
4, 1986)  (hereinafter  the  MSRP).  The 
MSRP,  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement  in  In  re: 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L  No.  378  (D. 
Kan.  1986).  provides  that  crude  oil 
overcharge  funds  will  be  divided  among 
the  states,  the  federal  government,  and 
injured  purchasers  of  refined  petroleum 
products.  Under  the  MSRP,  up  to  twenty 
percent  of  these  crude  oil  overcharge 
funds  will  be  reserved  initially  to  satisfy 
valid  claims  by  injured  purchasers  of 
petroleum  products.  Eighty  percent  of 
the  funds,  and  any  monies  remaining 
after  all  valid  claims  are  paid,  are  to  be 
disbursed  equally  to  the  states  and 
federal  government  for  indirect 
restitution. 

The  OHA  has  been  applying  the 
MSRP  to  all  Subpart  V  proceedings 
involving  alleged  crude  oil  violations. 
See  Order  Implementing  the  MSRP,  51    ' 
FR  29689  (August  20, 1986)  (hereinafter 
the  August  1986  Order).  That  Order 
provided  a  period  of  thirty  days  for  the 
filing  of  any  objections  to  the 
application  of  the  MSRP  and  solicited 
comments  concerning  the  appropriate 
procedures  to  follow  in  processing 
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refund  applications  in  crude  oil  refund 
proceedings. 

On  April  10, 1987,  Ihe  OHA  issued  a 
Notice  analyzing  the  numerous 
comments  which  it  received  in  response 
to  the  August  1986  Order.  52  Fed.  Reg. 
11737  (April  la  1987)  (hereinafter  the 
April  10  Notice).  The  April  10  Notice  set 
forth  generalized  procedures  and 
provided  guidance  to  assist  claimants 
that  wish  to  file  refund  applications  for 
crude  oil  monies  under  the  Subpart  V 
regulations.  In  that  Notice,  the  OHA 
stated  that  ail  applicants  for  crude  oil 
refunds  would  be  required  to  document 
their  purchase  volumes  of  petroleum 
products  during  the  period  of  Federal 
crude  oil  price  controls  and  to  prove  that 
they  were  injured  by  the  alleged 
overcharges.  The  April  10  Notice 
indicated  that  end-users  of  petroleum 
products  whose  businesses  are 
unrelated  to  the  petroleum  industry  will 
be  presumed  to  have  absorbed  the  crude 
oil  overcharges  and  need  not  submit  any 
further  proof  of  injury  to  receive  a 
refund  Finally,  the  OHA  stated  that 
refunds  would  be  calculated  on  the 
basis  of  a  per-gallon  refund  amount 
derived  by  dividing  crude  oil  violation 
amounts  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls.  The 
numerator  would  consist  of  the  crude  oil 
overcharge  monies  that  were  in  the 
DOE'S  escrow  account  at  the  time  of  the 
settlement,  or  were  subsequently 
deposited  in  the  escrow  account,  and  a 
portion  of  the  funds  in  the  M.D.L  378 
escrow  at  the  time  of  the  settlement. 

These  procedures,  which  the  OHA  has 
applied  in  numerous  cases  since  the 
April  10  Notice,  see,  e.g..  New  York 
Petroleum,  Inc  18  DOE  \  85.435  (1988); 
Shell  Oil  Co.,  17  DOE  \  85.204  (1988); 
Ernest  A.  Allerkamp.  17  DOE  \  85,079 
(1988),  have  been  approved  by  the 
United  States  District  Court  for  the 
District  of  Kansas  as  well  as  the 
Temporary  Emergency  Court  of 
Appeals.  Various  states  had  filed  a 
Motion  with  the  Kansas  District  Court, 
claiming  that  the  OHA  violated  the 
Settlement  Agreement  by  employing 
presumptions  of  injury  for  end-users  and 
by  improperiy  calculating  the  refund 
amount  to  be  used  in  those  proceedings. 
On  August  17, 1987.  the  Court  issued  an 
Opinion  and  Order  denying  the  states' 
Motion  in  its  entirety.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  671  F  Supp.  1318 
(D.  Kan.  1987).  The  Court  concluded  that 
the  Settlement  Agreement  "does  not  bar 
OHA  from  permitting  claimants  to 
employ  reasonable  presumptions  in 
affirmatively  demonstrating  injiHy 
entitling  than  to  a  refund.**  Id.  at  1323. 


The  court  also  ruled  that,  as  specified  in 
the  April  10  Notice,  the  OHA  could 
calculate  refunds  baaed  on  a  portion  of 
the  M.D.L.  378  overcharges.  Id.  at  1323- 
24.  The  states  appealed  the  latter  ruling, 
but  the  Temporary  Emergency  Court  of 
Appeals  affirmed  the  Kansas  District 
Court's  decision.  In  re:  The  Department 
of  Energy  Stripper  Well  Exemption 
Litigation,  857  F.2d  1481  (T.E.C.A.  1988). 

n.  The  Proposed  Refund  Procedures 

A.  Refund  Claims 

We  now  propose  to  apply  the 
procedures  in  the  April  10, 1987  Notice 
to  the  crude  oil  monies  that  are  the 
subject  of  the  present  determination.  As 
noted  above,  $83,750,000  in  alleged 
crude  oil  violation  amounts  is  covered 
by  this  Proposed  Decision.  We  have 
decided  to  reserve  initially  the  full  20 
percent  of  the  alleged  crude  oil  violation 
amounts,  of  $16,750,000  in  principal,  plus 
accrued  interest  for  direct  refunds  to 
claimants,  in  order  to  ensure  that 
sufficient  funds  will  be  available  for 
refunds  to  injured  parties.  The  amount 
of  the  reserve  may  be  adjusted 
downward  later  if  circumstances 
warrant  such  action. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  See  MAPCO, 
Inc.,  15  DOE  1  85,097  (1986);  Mountain 
Fuel  Supply  Co.,  14  DOE  H  85,475  (1986). 
As  in  non-crude  oil  cases,  applicants 
will  be  required  to  document  their 
purchase  volumes  and  to  prove  that  they 
were  injured  as  a  result  of  the  alleged 
violations.  Following  Subpart  V 
precedent,  reasonable  estimates  of 
purchase  volumes  may  be  submitted. 
Greater  Richmond  Transit  Co.,  15  DOE 
I  85,028,  at  88.050  (1986).  Generally,  it  is 
not  necessary  for  applicants  to  identify 
their  suppliers  of  petroleum  products  in 
order  to  receive  a  refund. 

Applicants  who  were  end-users  or 
ultimate  consunfiers  of  petroleum 
products,  whose  businesses  are 
unrelated  to  the  petroleum  industry,  and 
who  were  not  subject  to  the  DOE  price 
regulations  are  presumed  to  have  been 
injured  by  any  alleged  crude  oil 
overcharges.  In  order  to  receive  a 
refund,  end-users  need  not  submit  any 
further  evidence  of  injury  beyond 
volumes  of  product  purchased  during  the 
period  of  crude  oil  price  controls.  See  A. 
Tarricone  Inc.,  15  DOE  \  85.495,  at 
88,893-96  (1967).  The  end-user 
presumption  of  injury  is  rebuttable, 
however.  Berry  Holding  Co.,  16  DOE 
\  85,485,  at  88,797  (1987).  If  an  interested 


party  sttbmits  evidence  which  is  of 
sufficient  weight  to  cast  serious  doubt 
on  whether  the  specific  end-user  in 
question  was  injured,  the  applicant  will 
be  required  to  produce  further  evidence 
of  injury.  See  Piew  York  Petroleum,  18 
DOE  at  88701-4)3. 

Reseller  and  retailer  claimants  must 
submit  detailed  evidence  of  injury  and 
may  not  rely  on  the  presumptions  of 
injury  utilized  in  refund  cases  involving 
refined  petroleum  products.  They  can, 
however,  use  econometric  evidence  of 
the  type  employed  in  the  Report  by  the 
Office  of  Hearings  and  Appeals  to  the 
United  States  District  Court  of  the 
District  of  Cokunbia.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  6  Fed.  Energy 
Guidelines  \  90307  (1985).  Applicants 
who  executed  and  submitted  a  valid 
waiver  pursuant  to  one  of  the  escrows 
established  in  the  Stripper  Well 
Agreement  have  waived  their  rights  to 
apply  for  crude  oil  refunds  under 
subpart  V.  BcNse  Cascade  Corp..  16  DOE 
^  85,214,  at  88,411,  reconsideration 
denied,  16  DOE  \  85,494,  off  d  sub  nam. 
In  re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  3 
Fed.  Energy  Guidelines  f  26.613  (D.  Karu 
1987). 

Refunds  to  eligible  claimants  who 
purchased  refineid  petroleum  products 
will  be  calculated  on  the  basis  of  a 
volumetric  refund  amount  derived  by 
dividing  the  alleged  crude  oil  violation 
amount  involved  in  this  determination 
($83,750,000)  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls 
(2,020597,335,000  gallons).  Mountain 
Fuel,  14  DOE  at  88,868  n.4.  This  yields  a 
volumetric  refund  amount  of 
$0.00004143993  per  gallon  for  the 
proceeding  involved  in  this 
determination.  The  use  of  this  approach 
reflects  the  fact  that  crude  oil 
overcharges  were  spread  equally 
throughout  the  country  by  the 
Entitlements  Program.' 

As  we  have  stated  in  previous 
Decisions,  a  crude  oil  refund  applicant  is 
required  to  submit  only  one  application 
for  crude  oil  overcharge  funds.  See 
Allerkan>p,  17  DOE  at  88,176.  Any  party 
that  has  previously  submitted  a  refund 
application  in  the  crude  oil  refund 


'  The  DOE  established  the  Entitlements  Pit)grani 
to  equalise  accea*  to  the  benefits  of  cnxle  oit  pnc« 
controls  among  ay  donestic  refiners  and  their 
downatream  cuatomars.  To  accooiplisb  (his  goal, 
reCifers  were  required  to  make  transfer  paynentt 
among  themselves  thraugfa  the  purchase  and  sate  of 
"entitlements."  This  baltmonf  mechanism  had  the 
effect  of  eveniy  disfaiming  overcharges  rcsuitiag 
from  crude  oil  mtacartificatiana  throogboul  tlia 
domestic  reflning  industry.  See  Amber  Refioinj  loc. 
13  DOE  1  85.217  at  88.564  (1985). 
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proceedings  need  not  flle  another 
application;  that  application  will  be 
deemed  to  be  filed  in  all  crude  oil 
proceedings  finalized  to  date.  The 
deadline  for  filing  an  Application  for 
Refund  for  crude  oil  implementation 
orders  issued  since  January  18, 1991  is 
June  30, 1992.  See  Quintana  Energy 
Corporation,  21  DOE  ^  85,327  (January 
18, 1991).  It  is  the  policy  of  the  DOE  to 
pay  all  crude  oil  refund  claims  filed 
before  June  30, 1992  at  the  rate  of  $.0008 
per  gallon.  However,  while  we 
anticipate  that  applicants  which  filed 
their  claims  by  June  30, 1988  will  receive 
a  supplemental  refund  payment,  we  will 
decide  in  the  future  whether  claimants 
that  filed  later  Applications  should 
receive  additional  refunds.  Applicants 
may  be  required  to  submit  additional 
information  to  document  their  refund 
claims  for  these  future  amounts.  Notice 
of  any  additional  amounts  available  in 
the  future  will  be  published  in  the 
Federal  Register. 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP.  the 
remaining  eighty  percent  of  the  alleged 
crude  oil  violation  amount  subject  to 
this  Decision  or  $67,000,000  in  principal, 
plus  accrued  interest,  should  bie 
disbursed  in  equal  shares  to  the  states 
and  federal  government  for  indirect 
restitution.  Accordingly,  we  wrill  direct 
the  DOE'S  Office  of  the  Controller  to 
transfer  one-half  of  that  amount,  or 
$33,500,000  into  an  interest-bearing 
subaccount  for  the  states  and  one-half 
into  an  interest-bearing  subaccount  for 
the  federal  government.  In  accordance 
with  previous  practice,  when  the  amount 
available  for  distribution  to  the  states 
reaches  $10  million,  we  will  direct  the 
DOE'S  Office  of  the  Controller  to  make 
the  appropriate  disbursements  to  the 
individual  states.  The  share  or  ratio  of 
the  funds  which  each  state  will  receive 
is  contained  in  Exhibit  H  of  the  Stripper 
Well  Agreement.  When  disbursed,  these 
funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by 
the  states  under  the  Stripper  Well 
Agreement. 
//  Is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Salomon  Inc. 
pursuant  to  the  Consent  Order  finalized 
on  November  13. 1990  will  be  distributed 
in  accordance  with  the  foregoing 
Decision. 

|FR  Doc.  91-24205  Filed  10-7-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL401»-21 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATE:  Comments  must  be  submitted  on 
or  before  November  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA.  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Asbestos  School  Hazard 
Abatement  Act,  Grant  and  Loan 
Program  Application  Form  (EPA  ICR 
No.:  0155.04;  OMB  No.:  2070-0029).  This 
is  an  extension  of  the  expiration  date  of 
a  previously  approved  collection. 

Abstract-  The  Asbestos  School 
Hazard  Abatement  Reauthorization  Act 
(ASHARA)  of  1990  requires  the  EPA  to 
provide  financial  assistance  to  Local 
Education  Agencies  (LEAs)  so  that  they 
may  carry  out  asbestos  abatement 
projects.  Under  ASHARA,  the  LEAs 
applications  must  contain  information 
describing  and  assessing  the  nature  and 
extent  of  the  asbestos  problem  for 
which  the  assistance  is  sought,  and 
information  describing  the  financial 
resources  of  the  LEA.  Funding  for  the 
loan  and  grant  program  is  appropriated 
by  Congress  annually.  Under  the 
appropriation  EPA  is  required  to  solicit 
ASHARA  applications  no  later  than 
November  15  and  to  issue  awards  by 
April  30  of  each  year. 

Burden  Statement:  The  burden  for  this 
collection  of  information  is  estimated  to 
average  27  hours  per  response  for 
reporting,  and  4  hours  per  recordkeeper 
annually.  This  estimate  includes  the 
time  needed  to  review  instructions, 
gather  the  data  needed,  and  review  the 
collection  of  information. 

Respondents:  Local  Education 
Agencies. 

Estimated  No.  of  Respondents:  793. 

Estimated  No.  of  Responses  Per 
Respondent:  1. 


Estimated  Total  Annual  Burden  on 
Respondents:  24.583  hours. 

Frequency  of  Collection:  Annually 
and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Fanner.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM  223Y),  401  M  Street.  SW., 

Washington.  DC  20460  and 
Matthew  Mitchell.  Office  of 

Management  and  Budget.  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street.  NW.,  Washington.  DC 

20503 

Dated:  October  1, 1991. 
Paul  Laldey. 

Director,  Regulatory  Management  Division. 
(PR  Doc.  91-24199  Filed  10-7-^;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Crowley  Caribbean  Transport,  Inc^ 
Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010390-023. 

Title:  U.S.  Atlantic  &  Gulf/Ecuador 
Freight  Association. 

Parties:  Crowley  Caribbean 
Transport.  Inc..  Lykes  Bros.  Steamship 
Co.,  Inc.,  Naviera  Del  Pacifico  C.A. 

Synopsis:  The  proposed  amendment 
would  authorize  the  parties  to  charter 
space  to  each  other  and  with  parties  of 
the  Ecuador  Discussion  Agreement 
(Agreement  No.  202-010999).  It  would 
also  permit  the  parties  to  establish 
sailing  schedules  and  port  rotations. 

Agreement  No.:  203-010999-009. 

Title:  Ecuador  Discussion  Agreement. 

Parties:  United  States  Atlantic  and 
Gulf/Ecuador  Freight  Association. 
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Naviera  Consolidada  S.A.,  Empresa 
Naviera  Santa.  S.A..  Compania  Chilena 
de  Navigacion  Interoceania,  S.A.. 
Transportes  Navieros  Ecuatorianos. 

Synopsis:  The  proposed  amendment 
would  authorize  the  parties  to  charter 
space  to  each  other  and  with  parties  of 
the  U.S.  Atlantic  and  Gulf/Ecuador 
Freight  Association  (Agreement  No.  202- 
010390).  It  would  also  permit  the  parties 
to  establish  sailing  schedules  and  port 
rotations. 

Agreement  No.:  206-011239-003. 

Title:  United  States/Middle  East  and 
Indian  Subcontinent  Discussion 
Agreement. 

Parties:  The  "8900"  Lines.  The  West 
Coast/Middle  East  and  West  Asia  Rate 
Agreement.  American  President  Lines. 
Ltd..  A.P.  Moller-Maersk  Line.  National 
Shipping  Company  of  Saudi  Arabia. 
Sea-Land  Service.  Inc..  United  Arab 
Shipping  Company  (S.A.G.).  Waterman 
Steamship  Corporation. 

Synopsis:  The  proposed  amendment 
would  add  }ugolinija  as  a  party  to  the 
Agreement.  It  would  also  make 
technical  changes  to  the  Agreement. 

Dated:  October  2. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 
|FR  Doc.  91-24150  Filed  10-7-91;  8:45  am] 

MLUNG  CODE  S730-01-M 


(Docket  No.  91-381 

Italian  Line  v.  Seawind  Line,  Inc.;  Filing 
of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Italian  Line  ("Complainant")  against 
Seawind  Line.  Inc.  ("Respondent")  was 
served  October  2, 1991.  Complainant 
alleges  that  Respondent  engaged  in 
violations  of  section  10(a)(1)  of  the 
Shipping  Act  of  1984.  46  U.S.C. 
1709(a)(1).  by  failing  to  pay  rates  and 
charges  due  in  connection  with  the 
transportation  and  handling  of  five 
forty-foot  containers  shipped  from 
Savannah.  Georgia  to  Fos.  France. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 


hearing  and  cibss-examination  are 

necessary  foR  the  development  of  an 

adequate  reccrd.  Pursuant  to  the  further 

terms  of  46  CFR^502.61.  the  initial 

decision  of  the  Priding  Officer  in  this 

proceeding  shall  be  listed  by  October  2, 

1992.  and  the  final  deci^toirotfhe^ 

Commission  shall  be  issued  by  February 

1. 1993. 

Joaeph  C.  Polking, 

Secretary. 

[FR  Doc.  91-24151  Filed  10-7-91;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Wilbur  M.  Jenkins,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Stiares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  29. 1991. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Wilbur  M.  Jenkins,  Georgetown, 
Kentucky:  to  acquire  an  additional  13.51 
percent  of  the  voting  shares  of 
Georgetown  Bancorp,  Inc.,  Georgetown, 
Kentucky,  for  a  total  of  30.73  percent. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  William  Duncan  MacMillan, 
Minneapolis.  Minnesota;  to  acquire  33 
percent;  Lee  R.  Anderson.  Sr., 
Minneapolis,  Minnesota;  to  acquire  an 
additional  8.5  percent  for  a  total  of  33 
percent;  and  Michael  J.  Pint,  Golden 
Valley.  Minnesota,  to  acquire  9.5 
percent  of  the  voting  shares  of  Rocky 
Mountain  Bankshares,  Inc..  Aspen, 
Colorado,  and  thereby  indirectly  acquire 
The  Bank  of  Aspen.  Aspen,  Colorado. 


C.  Federal  Reserve  Bank  of  Dallas  (W. 

Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  7522?- 

1.  Maurice  E.  Moore,  Jr.,  CarroUlon, 
Texas;  to  acquire  an  additional  15.54 
percent  of  the  voting  shares  of  City 
National  Bancshares,  Inc.,  Carrollton, 
Texas,  for  a  total  of  25.41  percent,  and 
thereby  indirectly  acquire  City  National 
Bank  of  Carrollton.  Carrollton.  Texas. 

2.  Jerry  C.  Smith,  Azle.  Texas;  to 
acquire  an  additional  8.11  percent  of  the 
voting  shares  of  Azle  Bancorp,  Azle, 
Texas,  for  a  total  of  31.61  percent,  and 
thereby  indirectly  acquire  Azle  State 
Bank,  Azle.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  2, 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-24153  Filed  10-7-91;  8:45  am) 

BILUNO  CODE  621(M)1-F 


Stichting  Admlnistratiekantoor  ABN 
AMRO  Holding,  et  al.;  Acquisitions  of 
Companies  Engaged  In  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  29, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Stichting  Administratiekantoor 
ABN AMRO  Holding,  Amsterdam,  The 
Netherlands:  Stichting  Prioriteit  ABN 
AMRO  Holding,  Amsterdam,  The 
Netherlands;  ABN  AMRO  Holding  N.V., 
Amsterdam,  The  Netheriands;  ABN 
AMRO  Bank  N.V.,  Amsterdam,  The 
Netherlands:  and  ABN  AMRO  North 
America.  Inc..  Chicago,  Illinois;  to 
acquire  The  Talman  Home  Federal 
Savings  and  Loan  Association  of 
Illinois,  Chicago,  Illinois  ("Thrift"),  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(g); 
the  origination,  sale,  and  servicing  of 
residential  mortgage  loans  through 
Talman  Home  Mortgage  Corporation, 
Chicago,  Illinois,  a  wholly  owned 
subsidiary  of  Thrift,  pursuant  to  § 
225.25(b|(l);  credit  related  insurance 
activities  through  Talman  Insurance 
Services,  Inc.,  Chicago.  Illinois,  a  wholly 
owned  subsidiary  of  Thrift,  pursuant  to 
§  225.25(b)(8);  and  providing  securities 
brokerage  services  restricted  to  buying 
and  selling  securities  through  Talman 
Insurance  Services,  Inc.,  solely  for  the 
account  of  customers  pursuant  to  § 
225.25(b)(15)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  2. 1991. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-24154  Filed  10-7-91;  8:45  amj 

BILUNQ  CODE  SIIO-OI-T 

Whitaker  Bank  Corporation  of 
Kentucky,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
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Company  Act  (12  U.S.C.  1842)  and  §  • 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
29, 1991. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Whitaker  Bank  Corporation  of 
Kentucky,  Lexington,  Kentucky;  to 
become  a  bank  holding  company  by 
acquiring  95.53  percent  of  the  voting 
shares  of  Whitaker  Bancorp,  Inc., 
Lexington.  Kentucky,  and  thereby 
indirectly  acquire  The  State  National 
Bank  of  Frankfort,  Frankfort,  Kentucky; 
Powell  County  Bank.  Stanton.  Kentucky; 
The  First  National  Bank  of  Carlisle, 
Carlisle,  Kentucky;  Peoples  Bank  & 
Trust  Company  of  Madison  County, 
Berea,  Kentucky;  and  The  Garrard  Bank 
&  Trust  Company,  Lancaster,  Kentucky; 
and  by  acquiring  99.81  percent  of  the 
voting  shares  of  Whitaker  Bancshares, 
Inc.  Lexington.  Kentucky,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Georgetown,  Georgetown, 
Kentucky;  The  Bank  of  Whitesburg, 
Whitesburg,  Kentucky;  and  Morehead 
National  Bank,  Morehead,  Kentucky. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  First  Citizens  Financial  Corp., 
Charles  City.  Iowa;  to  acquire  100 


percent  of  the  voting  shares  of  Alta 
Vista  Bancshares.  Alta  Vista.  Iowa,  and 
thereby  indirectly  acquire  Alta  Vista 
State  Bank,  Alta  Vista.  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  2. 1991. 
Jennifar  J.  Johnaon. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  91-24155  Filed  10-7-91:  8:45  am] 

BILUNG  COOE  t21(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91N-0294] 

Carl  S.  Akey,  Inc.,  et  at.;  Withdrawal  of 
Approval  of  New  Animal  Drug 
AppHcatiQns 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  six  new  animal  drug 
applications  (NADA's)  based  on  the 
written  requests  of  the  various  sponsors. 
Some  of  the  drugs  covered  by  these 
applications  are  no  longer  marketed;  the 
other  drugs  no  longer  require  NADA 
approval  because  of  changes  in  the 
animal  drug  regulations.  In  a  flnal  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  amending  the 
regulations  to  reflect  the  withdrawal  of 
approval. 
EFFECnvE  date:  October  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar.  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-295- 
8749. 

SUPPLEMENTARY  INFORMATION:  The 
sponsors  of  the  six  NADA's  listed  below 
have  requested,  in  writing,  that  FDA 
withdraw  approval  of  the  applications. 
The  sponsors  have  informed  the  agency 
that  some  of  the  drugs  covered  by  these 
applications  are  no  longer  marketed. 
NADA  approval  is  no  longer  required  to 
manufacture  the  other  drugs  due  to 
changes  in  the  animal  drug  regulations 
(51  FR  7382  at  7392,  March  3. 1986).  The 
NADA's  in  question  are  listed  below 


NAOA 


99-098  ._. 
130-465... 
132-667... 
132-660... 
133-832... 


Sponsor 


Gromnaik,  Inc..  1701  Towanda  Awa.,  Bkxxningtoa  «-  61701 

Growmark,  Inc..  1701  Towanda  Ave..  BkxxDmgton.  IL  61701 

Cart  S.  AKey,  Inc.,  P.O.  Box  607,  Lewisburg,  OH  45338 

Fe«d  SpeciaWes  Co.,  Inc  ,  1877  NE.,  68th  Ave.,  Des  Moines.  lA  50313 . 
Growmark,  Inc.,  1701  Towanda  Ave^  Bk»fTHnflton,  IL  61701 


^oduct 


Tylosm  phospTiate. 
Tyloain/tuHomethazine. 
Linoomycin  hydroctikxide 
Ijncomycin  hydrochtonde 
bnoomyon  tiydrochlarMe. 
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NAOA 


134-701. 


Sponsor 


Mac-Page.  Inc..  1600  South  Wilson  Ave.,  Dunn,  NC  28334. 


Product 


Lincomycin  hydrochtoiide. 


Therefore,  under  authority  delegated 
to  tho  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84],  and  in  accordance  with  S  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115).  notice  is  given  that 
approval  of  the  NADA's  listed  above 
and  all  supplements  and  amendments 
thereto  is  hereby  withdrawn,  effective 
October  18, 1991. 

In  a  fmal  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
amending  those  portions  of  the 
regulations  in  21  CFR  558.325.  558.625. 
and  558.630  to  reflect  this  withdrawal  of 
approval. 

Dated:  October  1. 1991. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine, 
[FR  Doc.  91-24213  Filed  10-7-91;  8:45  am] 
BIUJNO  COOE  41«M)1-II 


(Docket  No.  91F-0359] 

Ciba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  iron(-i-),  (•)7*-2.4- 
cyclopentadien-l-yi)  ((1.2,3,4.5.6.-7))-(l- 
methylethyl)benzene]-. 
hexafluorophosphate(l-)  as  a 
photoinitiator  in  adhesives  for  use  in 
food-contact  articles. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  H.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPt£MENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4285)  has  been  filed  on  behalf  of  the 
Ciba-Geigy  Corp.,  Seven  Skyline  Dr.. 
Hawthorne,  NY  10532-2188. 

The  petition  proposes  to  amend  the 
food  additive  regulations  in  §  175.105 
Adhesives  (21  CFR  175.105)  to  provide 
for  the  safe  use  of  iron(-»-).  (tj*-2.4- 
cyclopentadien-1-yl)  [(1.2.3,4.5.6,-T))-(1- 
methylethyljbenzene)-. 


hexafluorophosphate(l-)  as  a 
photoinitiator  in  adhesives  for  use  in 
food-contact  articles. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the  ' 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  September  24, 1991. 
Frod  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  91-24211  Filed  10-7-91;  8:45  am] 

MLUNQ  COOE  41(<M>1-II 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

White  House  Conference  on  Indian 
Education  Advisory  Committee 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
proposed  schedule  of  the  forthcoming 
meeting  of  the  White  House  Conference 
on  Indian  Education  Advisory 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  The 
White  House  Conference  on  Indian 
Education  Advisory  Committee  is 
established  by  Public  Law  lOQ-297,  part 
E.  The  Committee  is  established  to 
assist  and  advise  the  Task  Force  in  the 
planning  and  conducting  the  conference. 
DATE,  TIME,  AND  PLACE:  October  25, 
1991,  at  9  a.m.  to  5  p.m.  and  October  26, 
1991,  at  9  a.m.  to  5.  p.m.  at  the  Ramada 
Inn  Central  Hotel.  7007  Grover  Street, 
Omaha,  Nebraska  68106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Benjamin  Atencio,  Deputy  Director, 
White  House  Conference  on  Indian 
Education,  U.S.  Department  of  Interior, 
1849  C  St.,  NW..  MS  7026-MIB, 
Washington.  DC  20240;  telephone  202- 
208-7167;  fax  208-4888. 
AGENDA:  The  Advisory  Committee  for 
the  White  House  Conference  on  Indian 
Education  will  discuss  and  advise  the 
Task  Force  on  all  aspects  of  the 
Conference  and  actions  which  are 
necessary  for  the  conduct  of  the 


Conference.  Summary  minutes  of  the 
meeting  will  be  made  available  upon 
request.  The  meeting  of  the  Advisory 
Committee  will  be  open  to  the  public. 

Items  To  Be  Discussed 

Pre-Conference  activities;  selection 
process  for  participants;  budget  and 
administrative  matters;  selection  of  Co- 
chair  of  the  Conference;  discussion  of 
State  Reports;  Subcommittee  activities. 
Conference  agenda  and  other  matters 
related  to  the  Conference. 

Dated:  October  3. 1991. 
Mark  Stephenson 

Assistant  to  the  Secretary  and  Director  of 

Communication. 

(FR  Doc.  91-24160  Filed  10-7-91;  8:45  am] 

■ILUNO  COOE  4310-m(-M 

Bureau  of  Land  Managenoent 

I  OR- 100-02-632 1-04;  G2-001] 

Meeting  of  the  Roseburg  District 
Advisory  Council 

agency:  Bureau  of  Land  Management. 
action:  Notice. 

SUMMARY:  The  District  Advisory  Council 
for  the  Bureau  of  Land  Management. 
Roseburg  District  will  meet  November  5, 
1991,  in  the  District  Office  Auditorium, 
starting  at  8:30  a.m.  On  the  agenda  are 
briefings  on  the  following  topics:  various 
proposed  legislation  addressing  the 
Northwest  timber  crisis,  the  application 
made  by  the  BLM  Director  to  exempt  44 
timber  sales  from  the  Endangered 
Species  Act,  an  update  on  the  District 
Resource  Management  Plan  (RMP),  and 
an  overview  of  the  Geographic 
Information  System  (GIS)  and  its 
application  to  the  RMP.  There  will  be  an 
opportunity  for  public  comments  before 
the  Council  at  10  a.m. 

ADDRESSES:  Bureau  of  Land 

Management,  Roseburg  District,  777 

NW.  Garden  Valley  Blvd..  Roseburg.  OR 

97470. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mel  Ingeroi,  Public  Affairs  Specialist 

(503)672-4491. 

SUPPLEMENTARY  INFORMATION: 

Comments  for  the  Council  can  be  mailed 
to  the  District  Manager  prior  to  the 
meeting  or  presented  to  the  Council 
during  the  meeting.  Summary  minutes 
will  be  available  for  public  review 
within  30  days  of  the  meeting. 
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Dated:  September  30, 1991. 
JaniM  A.  Moorfaouse, 

District  Manager. 

[FR  Doc.  91-24234  Filed  10-7-91;  8:45  am] 

BILUNQ  CODE  4310-SS-4I 


[NM-060-4320-02-607] 

Roswell  District  Multiple  Use  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Roswell  District  Multiple  Use 

Advisory  Council  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Roswell  District  Multiple 
Use  Advisory  Council. 
dates:  Wednesday,  October  30, 1991. 
beginning  at  10  a.m. 
FOR  FURTHER  INFORMATION  CONTACT. 
Tony  L.  Ferguson,  Associate  District 
Manager.  Bureau  of  Land  Management. 
P.O.  Box  1397,  Roswell,  NM  88201,  (505) 
622-9042. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  agenda  will  include 
presentations  on  the  Sikes  Act, 
Lechugilla  Cave/Karst  Area,  Black  River 
update,  Ranger  Program.  Hazardous 
Materials  Program,  Potash/Oilfield 
Overlap,  and  the  RMP/Amendment 
Issue.  Summary  minutes  will  be 
maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
during  regular  business  hours  within  30 
days  following  the  meeting.  Copies  will 
be  available  for  the  cost  of  duplication. 

Dated:  September  26. 1991. 
Armando  A.  Lopez. 
Acting  District  Manager. 
[FR  Doc.  91-24149  Filed  10-7-91;  8:45  am] 

BILUNQ  CODE  4310-fB-M 


Fish  and  Wildlife  Service 
Receipt  Of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.]: 
PRT-76l70e 

Applicant:  J.S.  Van  Alsburg.  Tampa. 
Florida. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas, 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  H  v  Z  Kock. 
Merriman.  Republic  of  South  Africa,  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 


PRT-761679 

Applicant-  Oklahma  City  Zoological 
Park.  Oklahoma  City.  OK. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
male  and  two  female  captive-hatched 
Darwin's  Rhea  [Pterocnemia  pennata 
pennato)  from  International  Animal 
Exchange,  Femdale,  Michigan  for  the 
purpose  of  captive  propagation. 
PRT-761985 

Applicant  San  Diego  Zoological 
Society,  San  Diego,  CA. 

The  applicant  requests  a  permit  to 
import  two  captive-bom  Kuhl's  deer 
[Cervus  porcinus  kuhli)  from  the 
Department  of  Wildlife  and  Natural 
Parks,  Kuala  Lumpur.  Malaysia,  for 
breeding  purposes. 
PRT-761983 

Applicant-  James  R.  Spotila. 
Philadelphia,  PA. 

The  applicant  requests  a  permit  to 
import  live  and  dead  eggs  and 
hatchlings  (taken  from  doomed  nests), 
tissue  samples,  and  blood  from 
leatherback  sea  turtles  [Dermochelys 
coriacea]  and  green  sea  turtles 
(Cbelonia  mydas)  from  Costa  Rica  and 
the  Grand  Cayman  Islands  for  the 
purpose  of  scientiflc  research. 
PRT-762271 

Applicant-  James  R.  Spotila, 
Philadelphia.  PA. 

The  applicant  requests  a  permit  to 
take  (capture  and  release  for  collection 
of  blood  and  tissue  samples,  implant 
thermistors  and  thermocouple  leads  for 
collection  of  temperature  data,  and 
monitor  via  satellite  transmitters) 
leatherback  sea  turtles  [Dermochelys 
coriacea)  and  green  sea  turtles 
(Chelonia  mydas)  on  the  eastern  coast 
of  North  America  from  Virginia  to  New 
Brunswick,  Canada. 
PRT-74605fl 

Applicant  LSA  Associates.  Inc., 
Riverside,  CA. 

The  applicant  requests  a  permit  to 
capture,  collect  hair  samples,  and 
release  Stephens'  Kangaroo  rats 
(Dipodomys  stephensi)  in  Riverside,  San 
Diego  and  San  Bernardino  Counties  for 
the  purpose  of  determining  the  presence 
or  absence  of  this  species  on  certain 
lands. 
PRT-756543 

Applicant  Richard  Rhode.  El  Monte, 
CA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas]  to  be  culled  from  the  captive 
herd  maintained  by  Mr.  Theo  Erasmus. 
Kroostad,  Republic  of  South  Africa,  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 


Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432.  Arlington,  VA  22203  and  must 
be  received  by  the  Director  within  30 
days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to.  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  room  432,  Arlington.  VA 
22203.  Phone:  (703/35a-2104);  FAX:  (703/ 
358-2281). 

Dated:  October  2. 1991. 

Mania  TiBgw, 

Acting  Chief.  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  91-24121  Filed  10-7-91;  8:45  am) 

BILUNO  CODE  4110-W-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Centralia, 
WA 

In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50.7, 
notice  is  hereby  given  that  a  complaint 
styled  United  States  v.  City  of  Centralia 
et  al.  was  filed  in  the  United  States 
District  Court  for  the  Western  District  of 
Washington  on  September  27. 1988.  On 
September  26, 1991,  a  consent  decree 
was  lodged  with  the  Court  in  settlement 
of  the  allegations  in  that  complaint.  The 
complaint,  brought  pursuant  to  section 
301  of  the  Clean  Water  Act  ("the  Act") 
33  U.S.C.  1311,  alleged  inter  alia  that  on 
numerous  occasions  between  1985  and 
1988,  the  City  violated  the  Act  by 
discharging  BOD  and  TSS  in  excess  of 
its  permit  limitations. 

Under  the  terms  of  the  proposed 
consent  decree,  the  defendents  agree  to 
pay  the  United  States  the  sum  of  $20,000 
in  Civil  penalties  for  the  violations 
alleged  in  the  government's  complaint. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  City  of 
Centralia  et  al,  D.J.  Ref.  90-5-1-1-3187. 
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The  Proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Ave.  NW..  Box  1097, 
Washington.  DC  20004.  (202)  347-7829.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.75  (25  cents  per  page 
reproduction  costs]  payable  to  Consent 
Decree  Library.  The  proposed  Consent 
Decree  may  also  be  reviewed  at  the 
Environmental  Protection  Agency: 

EPA  Region  X 

Contact:  Ted  Rogowski,  Office  of 
Regional  Counsel.  U.S.  Environmental 
Protection  Agency.  Region  X.  1200 
Sixth  Avenue.  Seattle,  WA  98101 

and  the  Office  of  the  United  States 

Attorney: 

Brian  Kipnis,  Assistant  United  States 
Attorney.  3600  Seafirst  Avenue  Plaza. 
800  Fifth  Avenue.  Seattle,  WA  98104 

John  C  Cruden, 

Chief.  Environmenlal  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

[FR  Doc.  91-24138  Filed  10-7-91;  8:45  am] 

BILUNO  COOE  4410-01-II 


Lodging  of  Consent  Decree  Under  the 
Clean  Air  Act  In  United  States  v. 
Mictilgan  Mechanical  Abatement 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  September  26, 1991,  a 
proposed  Consent  Decree  in  United 
States  V.  Michigan  Mechanical 
Abatement,  Civil  Action  No.  91-CV- 
75011-DT,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigan. 

The  proposed  Consent  Decree 
resolves  the  claims  against  Michigan 
Mechanical  for  violating  section  112(c) 
of  the  Clean  Air  Act,  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Asbestos.  40  CFR  part  61. 
subpart  M.  The  proposed  Consent 
Decree  requires  Michigan  Mechanical 
Abatement  to:  (a)  Achieve  and  maintain 
full  compliance  with  all  requirements  of 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Asbestos; 
(b)  pay  stipulated  penalties  for  any 
violation  of  the  notice  provisions  of  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Asbestos; 
and  (c)  pay  a  $2,800  civil  penalty. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  for  the  Environment 


and  Natural  Resources  Division,  U.S. 
Department  of  Justice.  P.O.  Box  7811, 
Ben  Franklin  Station,  Washington.  DC 
20044.  All  comments  should  refer  to 
United  States  v.  Michigan  Mechanical 
Abatement.  DOJ  Ref.  No.  90-5-2-1-1621. 
The  proposed  Consent  Decree  may  be 
examined  at  the  Region  V  Office  of  the 
U.S.  Environmental  Protection  Agency. 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604.  Copies  of  the  proposed 
Consent  Decree  may  also  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  Box  1097,  601 
Pennsylvania  Ave..  NW..  Washington, 
DC  20004  ((202)  347-7829).  Any  request 
for  a  copy  of  the  Decree  should  be 
accompanied  by  a  check  in  the  amount 
of  $2.25  (9  pages  at  25  cents  per  page 
reproduction  cost)  payable  to  "Consent 
Decree  Library." 
John  C.  Cnidaii, 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-24139  Filed  10-7-91:  8.45  am] 

BiLLMQ  COOC  441»-01-ll 


Antitrust  Division 

National  Cooperative  Research 
Notification;  Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
Communications  Research.  Inc. 
("Bellcore")  on  August  19. 1991,  filed  a 
written  notification  on  behalf  of  Bellcore 
and  PairGrain  Technologies 
("PairGain")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  to  the  venture 
and  (2)  the  nature  and  objective  of  the 
venture.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities  ■ 
of  the  parties  to  the  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasant  Avenue.  Livingston, 
New  Jersey  07039. 

PairGrain  is  a  California  corporation 
with  its  principal  place  of  business  at 
1815  W.  205th  Street,  #208,  Torrance, 
California  90501. 

Bellcore  and  PairGain  entered  into  an 
agreement  effective  as  of  June  24, 1991 
to  engage  in  cooperative  research  of 
high  speed  data  transmission  over  wire 


facilities  to  belter  understand  the 
feasibility  and  application  of  this 
technology  for  exchange  and  exchange 
access  services,  including  prototype 
fabrication  for  the  experimental 
demonstration  of  such  technology. 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-24144  Filed  10-7-91;  8:45  amj 
MLUNO  COOE  441IMI1-M 


National  Cooperative  Research 
Notification;  Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  e(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act").  Bell 
Communications  Research,  Inc. 
("Bellcore")  on  August  19. 1991.  filed  a 
written  notification  on  behalf  of  Bellcore 
and  Graphics  Communication  America, 
Ltd.  ("GCA")  and  Prism  Interactive 
Products.  Ltd.  ("Prism")  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing: 
(1)  The  identities  of  the  parties  to  the 
venture  and  (2)  the  nature  and  objective 
of  the  venture.  The  notification  was  filed 
for  the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasant  Avenue,  Livingston. 
New  Jersey  07039. 

GCA  is  a  Delaware  corporation 
having  an  office  address  of  751 
Roosevelt  Road.  Building  7-200,  Glen 
Ellyn.  Illinois  60137. 

Prism  is  a  Delaware  corporation 
having  an  office  address  of  751 
Roosevelt  Road,  Building  7-200.  Glen 
Ellyn.  Illinois  60137. 

Effective  August  1, 1991.  Bellcore. 
GCA.  and  Prism  entered  into  an 
agreement  to  engage  in  cooperative 
research  collaboration  toward 
understanding  the  application  of  video 
compression  algorithms,  and  new 
technology  in  the  area  of  Real-Time 
High  Definition  Television  Encoding  and 
Decoding  for  film  and  video  material, 
and  for  use.  amongst  others,  in  exchange 
and  exchange  access  services  and  with 
T3  lines  and  Digital  Storage  Media, 
demonstrating  the  feasibility  of  research 
concepts  by  means  of  experimental 
prototypes  and  experimental  systems  of 
such  technology  and  to  undertake 
research  to  provide  a  basis  for  related 


submissions  to  public  standards 

organizations. 

Joseph  H.  Wldmar, 

Director  of  Operations,  Antitrust  Division. 

IFR  Doc.  ffl-24142  Filed  10-7-01;  8:45  am) 

BtLUNQ  COOC  4410-01-M 

National  Cooperative  Research 
Notification;  Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a]  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  on  August  15, 1991.  filed  a 
written  notification  on  behalf  of  Bellcore 
and  Motorola,  Inc.  ("Motorola") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  to  the  venture 
and  (2)  the  nature  and  objective  of  the 
venture.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasant  Avenue.  Livingston. 
New  Jersey  07039. 

Motorola  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
1303  East  Algonquin  Road,  Schaumburg. 
Illinois  60196. 

Bellcore  and  Motorola  entered  into  a 
Collaborative  Agreement  on  May  17. 
1991,  to  explore  the  feasibility  of 
advanced  interconnect  technology  in 
support  of  future  broadband  integrated 
services  with  respect  to  digital  exchange 
and  exchange  access  networks.  Work 
pursuant  to  the  Agreement  will  include 
the  creation  of  experimental  prototype 
multichip  modules  for  demonstration 
purposes. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-24140  Filed  10-7-01;  8:45  am) 

BILLHM  COOC  4410-41-M 
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National  Cooperative  Research 
Notification;  The  SQL  Access  Group, 
Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act").  The  SQL 
Access  Group,  Inc.  ("the  Group")  on 
September  9. 1991.  has  filed  an 


additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  its 
membership.  The  additional  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

On  March  1. 1990.  the  Group  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  5. 1990  (55  FR  12750).  On 
June  5. 1990,  August  31. 1990,  December 
6. 1990,  March  21. 1991,  and  June  7. 1991. 
the  Group  filed  additional  written 
notifications.  The  Department  published 
a  notice  in  the  Federal  Register  in 
response  to  the  additional  notifications 
on  July  18, 1990  (55  FR  29277),  October 
17. 1990  (55  FR  42081),  January  7, 1991 
(56  FR  536),  April  25. 1991  (56  FR  19126). 
and  July  19. 1991  (56  FR  33308], 
respectively. 

The  identities  of  the  additional  parties 
to  the  Group  are: 
Boeing  Computer  Services.  P.O.  Box 

24346,  MS  7L-24.  Seattle,  WA  98124- 

0346 
Computer  Corporation  of  America.  4 

Cambridge  Center,  Cambridge.  MA 

02142 
Honeywell.  Inc..  3660  Tech  Drive. 

Minneapolis.  MN  55418 

The  following  previously-identified 
members  are  no  longer  members  of  the 
Group: 

Mimer  Software  AB,  Box  1713.  S-751  47. 

Sweden 
Steriing  Software.  21050  Vanowen 

Street.  Canoga  Park,  CA  91304 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-24141  Filed  10-7-91;  8:45  amj 

niXINO  CODE  4410-01-M 


National  Cooperative  Research 
Notification;  Southwest  Research 
Institute 

Notice  is  hereby  given  that,  on 
September  9. 1991  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301  et 
seq.  ("the  Act").  Southwest  Research 
Institute  ("SwRI")  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  of  a  project  entitled 
"Further  Development  of  Molecular 
Sieves  to  Reduce  Cold  Start  Emissions 
from  Automobiles".  The  notification 
discloses:  (1)  The  identities  of  the 
parties  to  the  project  and  (2)  the  nature 
and  objective  of  the  project.  The 


notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  project  and  its  general  areas  of 
planned  activities  are  given  below: 

The  parties  to  the  project  are:  Kemira 
Oy,  Degussa  AG,  Hyundai  America 
Technical  Center,  Inc..  W.R.  Grace  & 
Co.,  Honda  R&D  Co.,  Ltd.,  Isuzu  Motors 
Limited.  Volkswagen  AG.  CenUx) 
Richerche  Fiat.  Coming  Incorporated 
and  Nissan  Research  &  Development. 
Inc.  The  project  was  effective  as  of  June 
24.1991. 

The  purpose  of  the  project  is  to 
develop  the  use  of  a  molecular  sieve 
trap  such  as  zeolites  to  reduce  cold  start 
hydrocarbons  on  a  typical  technology 
automobile  to  a  level  that  will  meet 
future  California  ULEV  (Ulti-a  Low 
Emission  Vehicle)  and  Unites  States 
1990  Clean  Air  Act  Amendments.  The 
major  tasks  involve:  (1)  A  brief  literature 
search,  (2)  contact  with  molecular  sieve 
suppliers  and  researchers,  (3) 
acquisition  of  candidate  materials,  (4) 
evaluation  of  the  candidate  materials  on 
an  engine  test  stand  using  engine 
exhaust  gas  and  (5)  evaluation  of  the 
most  promising  materials  on  a  vehicle 
using  the  U.S.  Environmental  Protection 
Agency  Federal  Test  Procedure  (FTP) 
for  light  duty  vehicles. 

Membership  in  this  group  research 
project  remains  open,  and  the  parties 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership  of  this  project. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  91-24145  Filed  10-7-91:  8:45  am] 

■ajJNO  COOC  4410-01-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  91-65; 
Application  No.  D-7088] 

Transactions  Between  Individual 
Retirement  Accounts  and  Authorized 
Purchasers  of  American  Eagle  Coins 

AOENCV:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACTION:  Correction. 

summary:  In  56  FR  published  at  page 
49209  on  Friday,  September  27, 1991. 
make  the  following  correction:  1.  On 
page  49211.  in  the  third  column  in 
section  Ill(i),  in  the  second  line,  delete 
"(enter  date  90  days  after  grant  of  the 
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final  exemption)"  and  insert  therein 
"December  22, 1991". 

Signed  at  Washington.  DC.  this  3rcl  day  of 
October  1991. 
Ivan  L  Strasfeld, 

Director.  Office  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

(FR  Doc.  91-24194  Filed  10-7-91:  8.45  am) 

StUJNO  COOe  4S10-M-M 


[ProttiMted  Transaction  Exemption  91-59; 
Exemption  Application  Nos.  D-e496  &  8503] 

Grant  of  Individual  Exemptions;  NCNB 
Real  Estate  Fund 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notiHcation 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 197a 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713.  October  17. 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 


Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32838, 
32847.  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  Hndings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneHciaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

NCNB  Real  Estate  Fund  (the  Fund) 
Located  in  Charlotte,  North  Carolina 

[Prohibited  Transaction  Exemption  91-59; 
Exemption  Application  Nos.  D-849e  and  !>- 
8503] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  for  cash 
of  a  certain  parcel  of  real  property  (the 
Parcel)  from  the  Fund  to  NCNB  National 
Bank  of  North  Carolina,  a  party  in 
interest  with  respect  to  employee  benefit 
plans  participating  in  the  Fund,  provided 
the  Fund  receives  no  less  than  the 
greater  of  $16,200  or  the  fair  market 
value  for  the  Parcel  at  the  time  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
15. 1991.  at  56  FR  22458. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Kelty  of  the  Department,  telephone 
(202)  523-8883.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 


employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC.  this  3rd  day  of 
October.  1991. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

[FR  Doc.  91-24195  Filed  10-7-91;  8:45  am) 

BtLUNO  COOC  4S10-M-M 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  Enforcement  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
at  11:30  a.m.,  Thursday,  October  24, 
1991.  in  room  S-4215  BC.  U.S. 
Department  of  Labor  Building.  Third  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

This  Enforcement  Working  Group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  Enforcement  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  October  24. 
meeting  is  to  continue  to  review  public 
testimony  received  during  a  meeting  of 
the  work  group  on  September  12. 1991. 
receive  additional  public  comments  and 
consider  presenting  a  report  for 
discussion  by  the  Council.  The  Working 
Group  will  also  take  testimony  and  or 
submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups'regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
Working  Group  should  submit  written 
requests  on  or  before  October  22. 1991, 
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to  William  E.  Morrow.  Executive 
Secretary.  ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  suite  N-5677,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  22. 1991. 

Signed  at  Washington.  DC.  this  2nd 
day  of  October,  1991. 
David  George  Ball. 

Assistant  Secretary  for  Pension  and  Welfare 
Benefit  Administration. 

|FR  Doc.  91-24102  Filed  10-7-91;  8:45  amj 

BILUNO  CODC  4S10-29-II 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142.  a  public  meeting  of  the 
Working  Group  on  Small  Business  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
at  9:30  a.m.  Thursday,  October  24, 1991, 
in  room  S-4215  BC.  U.S.  Department  of 
Labor  Building.  Third  and  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

This  Small  Business  Working  Group 
was  formed  by  the  Advisory  Council  to 
study  issues  relating  to  Small  Business 
for  employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  October  24. 
meeting  is  to  review  public  testimony 
received  during  a  meeting  of  the  work 
group  on  September  11. 1991.  receive 
additional  public  comments  and  review 
a  draff  of  an  interim  report  by  the  Work 
Group  to  the  Council  and  agree  upon  its 
contents.  The  Working  Group  will  also 
take  testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to-address  the 
Working  Group  should  submit  written 
requests  on  or  before  October  22, 1991, 
to  William  E.  Morrow,  Executive 
Secretary.  ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  suite  N-5677,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Oral  presentations  will  be 


limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  22, 1991. 

Signed  at  Washington.  DC  this  2nd  day  of 
October.  1991. 

David  George  Ball, 

Assistant  Secretary  for  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  91-24103  Filed  10-7-91;  8:45  am) 

BILUNO  CODE  4S1»-2»-W 


Advlory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans;  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  Retiree  Medical 
Benefits  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefits 
Plans  will  be  held  at  1:30  p.m.  Thursday, 
October  24. 1991.  in  room  S-4215  BC, 
U.S.  Department  of  Labor  Building. 
Third  and  Constitution  Avenue.  NW., 
Washington.  DC  20210. 

This  Retiree  Medical  Benefits 
Working  Group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  Retiree  Medical  Benefits  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  October  24, 
meeting  is  to  review  public  testimony 
received  during  a  meeting  of  the  work 
group  on  September  13, 1991,  receive 
additional  public  comments  and 
consider  presenting  a  report  for 
discussion  by  the  Council.  The  Working 
Group  will  also  take  testimony  and  or 
submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
Working  Group  should  submit  written 
requests  on  or  before  October  22, 1991, 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council,  U.S. 
Department  of  Labor.  Suite  N-5677,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 


testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  22, 1991. 

Signed  at  Washington.  DC  This  2nd  day  of 
October,  1991. 

David  George  Ball, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefit  Administration. 

IFR  Doc.  91-24104  Filed  10-7-«l;  8:45  am) 

BILUNO  CODE  4t10-2»4l 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Friday,  October  25, 1991,  in  suite  S- 
4215  ABC,  U.S.  Depariment  of  Labor 
Building,  Third  and  Constitution  Avenue 
NW..  Washington.  DC  20210. 

The  purpose  of  the  Seventieth  meeting 
the  Secretary's  ERISA  Advisory  Council 
which  will  begin  at  9:30  a.m..  is  to 
receive  and  discuss  progress  reports 
from  each  of  the  Council's  work  groups; 
i.e..  Enforcement.  Retiree  Medical 
Benefits.  Small  Business  Retiree  Plans, 
and  to  invite  public  comment  on  any 
aspect  of  the  administration  of  ERISA. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
October  22. 1991  to  William  E.  Morrow. 
Executive  Secretary,  ERISA  Advisory 
Council.  U.S.  Department  of  Labor,  suite 
N-5677.  200  Constitution  Avenue  NW.. 
Washington.  DC  20210.  Individuals,  or 
representatives  of  organizations  wishing 
to  address  the  Advisory  Council  should 
forward  their  request  to  the  Executive 
Secretary  or  telephone  (202)  523-6753. 
Oral  presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  22. 1991. 
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Signed  at  Washington.  DC,  this  2nd  day  of 
October.  1991. 
David  George  Ball, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits  Administration. 
|FR  Doc.  91-24105  Filed  10-7-91;  8:45  am] 

BILUNO  CODE  «51»-29-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (91-«4)] 

NASA  Advisory  Council  (NAC), 
Aerospace  Medicine  Advisory 
Committee  (AMAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Medicine  Advisory 
Committee. 

DATES:  October  16, 1991.  8:30  a.m.  to  5 
p.m.;  October  17, 1991,  8:30  a.m.  to  5 
p.m.;  and  October  18, 1991,  8  a.m.  to 
Noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  226.  600 
Independence  Avenue,  SW., 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  J.  Richard  Keefe,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washfngton.  DC  20546  (202/453-1530). 
SUPPt^MENTARY  INFORMATION:  The 
Aerospace  Medicine  Advisory 
Committee  consults  with  and  advises 
the  NASA  Office  of  Space  Science  and 
Applications  (OSSA)  on  long-range 
planning  of  aerospace  medicine 
research.  The  Committee  will  meet  to 
discuss  the  status  of  OSSA,  Fiscal  Year 
(FY)  1992  strategic  planning,  and  long- 
range  planning  for  life  sciences.  The 
Committee  is  chaired  by  Dr.  Harry  C. 
HoUoway  and  is  composed  of  23 
members.  The  meeting  will  be  closed  to 
the  public  from  8:30  a.m.  to  10:15  a.m.  on 
October  17, 1991;  and  10  a.m.  to  Noon  on 
October  18, 1991,  for  a  discussion  of  the 
qualifications  of  additional  candidates 
for  membership.  Such  a  discussion 
would  invade  the  privacy  of  the 
candidates  and  other  individuals 
involved.  Since  this  discussion  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(6),  it  has  been  determined  that 
the  meeting  will  be  closed  to  the  public 
for  this  period  of  time.  The  remainder  of 
the  meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room 
(approximately  .50  persons  including 


Committee  members).  It  is  imperative 
that  the  meeting  be  held  on  these  dates 
to  accommodate  the  scheduling 
priorities  of  the  key  participants. 
TYPE  OF  MEETING:  Open— except  for 
closed  sessions  noted  in  the  agenda 
below. 

Agenda 

Wednesday,  October  16 
8:30  a.m.— Introductory  Remarks. 

9  a.m. — Life  Sciences  Division  Status. 
10:15  a.m. — Office  of  Space  Science 

and  Applications  Status  Report  and 
Fiscal  Year  1992  Planning. 

1  p.m. — Review  of  Life  Science  Long- 
Range  Planning  for  Environmental 
Health  and  Life  Support. 

3:15  p.m. — Review  of  Life  Science 
Long-Range  Planning  for 
Countermeasures. 

5  p.m. — Adjourn. 
Thursday,  October  17  *     « 

8:30  a.m. — Closed  Session. 

10:15  a.m. — Review  of  Life  Science 
Long-Range  Planning  for  Medical 
Care. 

1  p.m. — Review  of  Life  Science  Long- 
Range  Planning  for  Program 
Principles. 

3:15  p.m.— NASA  Office  of 
Exploration  Planning  Activities. 

4  p.m. — Committee  Discussion  and 
Writing  Session. 

5  p.m. — Adjourn. 
Friday,  October  18 

8  a.m. — Review  of  Action  Items  and 
Committee  Writing  Assignments. 

10  a.m. — Closed  Session. 
Noon — Adjourn. 

Dated:  October  1, 1991. 
John  W.  Gaff, 

Advisory  Committee  Management  Officer. 

Ndlional  Aeronautics  and  Space 

Administration. 

[PR  Doc.  91-24172  Filed  10-7-91;  8:45  am] 

BILUNO  CODE  7S10-01-M 

[Notice  (91-85)] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  High-Speed 
Rotorcraft  Technology  Task  Force. 
DATES:  November  1, 1991.  8  a.m.  to  3 
p.m. 


ADDRESSES:  McDonnell  Douglas 
Corporation,  room  695,  McDonnell 
Boulevard  and  Airport  Road,  St.  Louis, 
MO  63134. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  Whitehead,  Office  of 
Aeronautics,  Exploration  and 
Technology,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546,  202/453-2805. 
SUPPLEMENTARY  INFORMATION:  The 

NAC  Aeronautics  Advisory  Committee 
(AAC)  was  established  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics,  Exploration  and 
Technology  (OAET)  on  aeronautics 
research  and  technology  activities. 
Special  task  forces  are  formed  to 
address  specific  topics.  The  High-Speed 
Rotorcraft  Technology  Task  Force, 
chaired  by  Mr.  Stan  Martin,  is  composed 
of  nine  members. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  30  persons  including  the 
task  force  members  and  other 
participants). 

TYPE  OF  MEETING:  Open. 

Agenda 

November  1. 1991 
8  a.m. — Opening  Remarks. 
8:15  a.m. — Review  Minutes  of  Last 

Meeting. 
8:45  a.m. — High-Speed  Rotorcraft 

Status  &  Cost  Data. 
9:30  a.m. — Program  Issues  and 

Discussion. 
12:30  p.m. — Task  Force 

Recommendations. 
2:30  p.m.— Wrap-up. 
3  p.m. — Adjourn. 

Dated:  October  1, 1991. 
lohn  W.  Gaff. 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  91-24173  Filed  1-7-91: 8:45  am) 

WLLiNG  cooe  7Sia-01-M 


[Notice  (91-86)1 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Space  Physics 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
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and  Applications  Advisory  Committee, 
Space  Physics  Subcommittee. 
DATES:  October  23. 1991,  8:30  a.m.  to  5:30 
p.m.;  October  24, 1991,  8:30  a.m.  to  5:30 
p.m.;  and  October  25. 1991,  8:30  a.m.  to  3 
p.m. 

ADDRESSES:  The  HoHday  Inn  Capitol, 
550  C  Street.  SW.,  Columbia  North 
Room,  Washington.  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  George  L.  Withbroe,  Code  SS. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202/453-1544). 

SUPPLEMENTARY  INFORMATION:  The 
Space  Science  and  Applications 
Advisory  Committee  (SSAAC)  consults 
with  and  advises  the  NASA  Office  of 
Space  Science  and  Applications  (OSSA) 
on  long-range  plans  for,  work  in 
progress  on,  and  accomplishments  of 
NASA's  Space  Science  and  Applications 
programs.  The  Space  Physics 
Subcommittee  provides  advice  to  the 
Space  Physics  Division  and  to  the 
SSAAC  on  operation  of  the  space 
physics  program  and  on  formulation  and 
implementation  of  the  space  physics 
research  strategy.  The  Subcommittee 
will  meet  to  discuss  divisional 
overviews,  supporting  research  and 
technology  (SR&T),  Woods  Hole 
workshop  issues,  reports  from  the 
Management  Operations  Working 
Groups  (MOWG's),  status  of  flight 
missions,  and  future  missions.  The 
Acting  Chairman  of  the  Subcommittee  is 
Dr.  Glenn  M.  Mason.  The  Subcommittee 
is  composed  of  25  members.  The 
meeting  will  be  open  to  the  public  up  to 
the  capacity  of  the  room  (approximately 
50  persons  including  Subcommittee 
members).  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  key  participants. 

TYPE  OF  MEETING:  Open. 

Agenda 

Wednesday,  October  23 
8:30  a.m. — Opening  Remarks. 
8:45  a.m.— Space  Physics  Division 

Overview. 
11  a.m.— SR&T  Program  Review. 

2  p.m. — Explorer  Program  History. 

3  p.m.^Advanced  Technology 
Development  Funding  Situation. 

3:35  p.m. — Active  Missions 

Presentation. 
5:30  p.m. — Adjourn. 
Thursday,  October  24 
8:30  a.m. — Discussion  of 

Subcommittee  Business. 
8:45  a.m.— MOWG  Reports. 
10  a.m.— Discussion  of  Woods  Hole 

Issues. 
1:15  p.m.— Status  of  Planned  Missions. 
3:45  p.m. — Science  Presentation. 


4:45  p.m. — Discussion  and  Writing 

Assignments. 
5:30  p.m. — Adjourn. 
Friday.  October  25 
8:30  a.m.— Writing  Groups. 
1:15  p.m. — Critique  of  Reports  from 

Writing  Groups. 
3  p.m. — Adjourn. 

Dated:  October  1. 1991. 
lohn  W.  Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  91-24174  Filed  10-7-91;  8:45  am] 

WUJNQ  CODE  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  Of  isotopes:  Meeting 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting  and  request 
for  comments. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  will  convene  a 
meeting  of  the  Advisory  Committee  on 
the  Medical  uses  of  Isotopes  (ACMUI)  to 
request  ACMUI  guidance  on  certain 
regulatory  and  administrative  issues 
including  the  practice  of  radiopharmacy, 
supervision  of  physicians  in  training, 
and  the  administration  of  byproduct 
material  to  pregnant  or  nursing  females. 
The  NRC  staff  will  provide  the  ACMUI 
with  a  review  of  language  for 
rulemaking  and  a  discussion  of 
pregnancy/nursing  assessment.  The 
ACMUI  will  provide  comments  and 
guidance  on  these  issues. 
DATES:  The  meeting  will  be  held  at  8 
a.m.  on  November  7  and  8, 1991. 
ADDRESSES:  Sheraton  Reston  Hotel, 
11810  Sunrise  Valley  Drive,  Reston, 
Virginia. 

COMMENTS:  Submit  comments  to  the 
Secretary  of  the  Commission.  ATTN: 
Advisory  Committee  Management 
Officer,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  W.  Camper,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  MS  6- 
H-3,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  492-3417. 
SUPPLEMENTARY  INFORMATION: 

American  College  of  Nuclear 
Physidans/Society  of  Nuclear  Medicine 
(ACNP/SNM)  Radiopharmaceutical 
Petition 

On  June  15, 1989.  the  ACNP/SNM 
filed  a  petition  with  NRC  addressing  five 


issues  related  to  the  preparation  and  use 
of  radiopharmaceuticals.  On  August  23, 
1990,  the  NRC  published  the  Interim 
Pinal  Rule  addressing  two  of  the  issues 
in  the  petition.  The  remaining  issues  in 
that  petition  are:  Compounding 
radiopharmaceuticals,  the  use  of 
byproduct  material  in  medical  research, 
and  use  of  radiolabeled  biologies. 
Currently,  NRC  regulations  are  silent  on 
these  issues;  however,  NRC  licensees 
may  perform  these  activities  through 
license  conditions.  NRC  is  attempting  to 
address  these  issues  by  modifying  its 
regulations  to  establish  an  "authorized 
nuclear  pharmacist" — who  would  have 
the  authority  and  responsibility  for 
compounding — to  allow  medical 
research,  using  radioisotopes  in 
accordance  with  applicable  Food  and 
Drug  Administration  (FDA)  regulations, 
and  to  allow  the  use  of  radiolabeled 
biologies  for  which  the  FDA  has 
approved  a  Product  License  Application 
(PLA).  The  NRC  staff  will  present  a 
recommendation  on  each  of  these 
issues.  The  ACMUI  members  are 
expected  to  provide  comments  on  the 
staff's  recommendations. 

Supervision  by  Authorized  Users  of 
Physicians-in-Training 

The  Committee  will  assist  NRC  in  its 
continuing  review  of  this  topic. 
Presentations  by  medical  educators 
involved  in  the  training  and 
preceptorship  of  physicians  desiring  to 
utilize  radioactive  byproduct  material 
will  be  considered  by  Committee 
members  and  the  NRC  staff  The  staff 
will  solicit  input  from  ACMUI  on  the 
development  of  guidance  to  clarify 
physician  preceptorship  and  supervision 
while  in  training. 

Administration  of  Byproduct  Material  to 
Pregnant  or  Nursing  Patients 

The  NRC  staff  will  present  the  issues 
and  a  recommendation  regarding 
unintended  radiation  doses  or  dosages 
to  an  embryo,  fetus,  or  nursing  infant, 
resulting  from  administration  of 
radiopharmaceuticals  or  radiation  to 
pregnant  or  nursing  patients. 
Representatives  from  several  medical 
societies  are  expected  to  present  their 
positions  on  the  responsibilities  of 
referring  physicians,  "authorized-user" 
physicians,  and  other  individuals 
working  under  the  supervision  of  the 
"authorized  user"  to  determine  the 
pregnancy  and  nursing  status  of  a 
patient,  before  diagnostic  or  therapeutic 
administrations.  The  ACMUI  members 
are  expected  to  provide  comment  on  the 
staffs  recommendation. 
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Status  Report  on  the  Expansion  of 
ACMUI 

Calls  for  nomination  were  published 
in  the  Federal  Register.  December  24, 

1990.  and  April  26. 1991.  NRC  solicited 
nominations  for  An  individual  qualified 
to  address  patient's  rights  and  care;  a 
person  with  broad  experience  in 
medical  regulation  as  conducted  by 
individual  States;  and  a  brachytherapy 
physician.  The  Commission  has  selected 
individuals  to  fill  these  positions. 

Conduct  of  Meeting 

Barry  Siegel,  M.D.  will  chair  the 
meeting.  Dr.  Siegel  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
the  orderly  conduct  of  business.  The 
following  procedures  apply  to  public 
participation  in  the  meeting: 

1.  Persons  may  submit  written 
comments  by  sending  a  reproducible 
copy  to  the  Secretary  of  the  Commission 
(see  "COMMENTS"  heading). 
Comments  must  be  received  by  October 
15. 1991.  to  ensure  consideration  at  the 
meeting.  The  transcript  of  the  meeting 
will  be  kept  open  until  November  30, 

1991,  for  inclusion  of  written  comments. 
It  is  not  necessary  to  resubmit  written 
comments  that  were  submitted  in 
response  to  the  Federal  Register  notices 
mentioned  in  this  meeting  notice. 

2.  Persons  who  wish  to  make  oral 
statements  should  inform  Mr.  Camper  in 
writing  by  October  25, 1991.  Statements 
must  pertain  to  topics  at  hand.  The 
Chairman  will  rule  on  requests  to  make 
oral  statements.  Opportimity  for 
members  of  the  public  to  make  oral 
statements  will  be  based  on  the  order  in 
which  requests  are  received.  In  general, 
oral  statements  should  be  limited  to 
approximately  5  minutes.  Oral 
statements  may  be  supplemented  by 
detailed  written  statements  for  the 
record.  Rulings  on  who  may  speak,  the 
order  of  presentations,  and  time 
allotments  may  be  obtained  by  calling 
Mr.  Camper,  301-492-3417  between  9 
a.m.  and  5  p.m.  E.S.T.  on  November  4. 
1991. 

3.  At  the  meeting,  questions  from 
attendees  other  than  committee 
members,  NRC  consultants,  and  NRC 
staff  will  be  permitted  at  the  discretion 
of  the  Chairman. 

4.  The  transcript,  minutes  of  the 
meeting,  and  written  comments  will  be 
available  for  inspection,  and  copying  for 
a  fee,  at  the  NRC  Public  Document 
Room  2120  L  Street  NW.,  Lower  Level, 
Washington,  DC  20555,  on  or  about 
December  6, 1991. 

5.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 


of  1954,  as  amended  (primarily  section 
161a),  the  Federal  Advisory  Act  (5 
U.S.C.  App.)  and  the  Commission's 
regulations  in  title  10,  Code  of  Federal 
Regulations,  part  7. 

Dated  at  Washington,  DC  this  Ist  day  of 
October,  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyla, 

Advisory  Committee.  Management  Officer. 
[FR  Doc.  91-24110  Filed  10-7-91:  B:45  am) 

BtLUNO  COOE  7SM-«1-M 


ACNW  Working  Group  on  ttie  NRC 
Staff  Computer  Modeling  and 
Performance  Assessment  Capabilities 
In  the  High-  and  Low-Level  Waste 
Programs;  Meeting 

The  ACNW  Working  Group  on  the 
NRC  Staff  Computer  Modeling  and 
Performance  Assessment  Capabilities  in 
the  High-  and  Low-Level  Waste 
Programs  will  hold  a  meeting  on 
October  16-17. 1991,  room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  Maryland. 
The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  October  16, 1991—8:30 
a.m.  until  the  conclusion  of  business. 

Thursday,  October  17, 1991—8:30  a.m. 
imtil  the  conclusion  of  business. 

The  purpose  of  the  meeting  will  be  to 
review  whether  or  not  the  NRC  staff  has 
developed  a  suitable  performance 
assessment  program  and  whether  the 
NRC  staff  has  adequate  equipment, 
expertise  and  training  to  conduct  high- 
and  low-level  radioactive  waste 
computer  modeling.  Furthermore,  the 
ACNW  Working  Group  will  examine  the 
NRC  staffs  modeling  capability 
available  in-house  as  opposed  to  the 
capability  available  through  the  Center 
for  Nuclear  Waste  Regulatory  Analysis 
or  its  other  high-  and  low-level  waste 
contractors.  The  NRC  staff  will  be 
requested  to  characterize  what  they 
consider  these  performance  assessment 
capabilities  to  be  and  how  they  expect 
these  performance  assessment  and 
modeling  needs  will  change. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  ACNW  Working 
Group  Chairman;  written  statements 
will  be  accepted  and  made  available  to 
the  Working  Group.  Recordings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  ACNW  Working 
Group,  their  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACNW 
staff  member  named  below  as  far  in 


advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  ACNW  Working  Group, 
along  with  any  of  their  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  ACNW  Working  Group  will  hear 
presentations  by  and  hold  discussions 
with  the  NRC  staff  and  their 
consultants.  National  Laboratories,  and 
other  interested  parties,  as  appropriate. 

Further  information  regarding  the 
agenda  for  this  meeting,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Giorgia  Gnugnoli,  ACNW 
(telephone  301/492-9851)  between  8:15 
a.m.  and  6  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
that  may  have  occurred. 

Dated:  September  30, 1991. 
R.K.  Major. 

Chief  Nuclear  Waste  Branch. 
(FR  Doc.  91-24108  Filed  10-7-91:  8:45  am| 

BIUINQ  CODE  7SgO-01-« 


Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  36th 
meeting  on  October  18. 1991.  8:30  a.m.— 
5  p.m.,  room  P-110,  7920  Norfolk 
Avenue,  Bethesda,  MD.  The  entire 
meeting  will  be  open  to  the  public. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

A.  Continue  deliberations  on  a  request 
from  the  Commission  regarding  a 
systems  analyses  approach  to  the 
storage  of  spent  fuel. 

B.  Begin  deliberations  on  a  request 
from  Commissioner  Rogers  regarding 
whether  the  NRC  staff  has  developed  a 
suitable  performance  assessment 
program  and  whether  the  NRC  staff  has 
adequate  equipment,  expertise,  and 
training  to  conduct  high-  and  low-level 
waste  computer  modeling. 

C.  Briefing  by  NRC's  Division  of  High 
Level  Waste  Management  staff  on  their 
basis  for  establishing  a  probability  limit 
for  distinguishing  between  unlikely  and 
very  unlikely  events.  This  relates  to  the 
alternative  approach  to  the  probabilistic 
section  of  the  containment  requirements 
in  40  CFR 191. 
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D.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organization  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ANCW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  the 
ACRS  is  providing  staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
director  of  the  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  office  of  the 
ACRS.  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  of  call  the  recording  (301/496- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  October  1. 1991. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
[PR  Doc.  91-24109  Filed  10-7-91;  8:45  am) 

BILUNO  CODE  7S09-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on  Severe 
Accidents;  Meeting 

The  Subcommittee  on  Severe 
Accidents  will  hold  a  meeting  on 
October  24-25. 1991,  room  P-110,  7920 
Norfolk  Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  October  24. 1991—8:30  ajn. 
until  the  conclusion  of  business. 


Friday.  October  25, 1991—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  discuss 
elements  of  the  Severe  Accident 
Research  Program. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  its  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  NRC  staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official.  Mr.  Dean  Houston  (telephone 
301/492-9521)  between  7:30  a.m.  and 
4:15  p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  September  30, 1991. 
Gary  R.  Quittschreitwr. 
Chief,  Nuclear  Reactors  Branch. 
[FR  Doc.  91-24107  Filed  10-7-«l;  8:45  am] 

BtLUNQ  CODE  7S90-01-M 


Privacy  Act  of  1974;  Establishment  of 
a  New  System  of  Records 

agency:  Nuclear  Regulatory 

Commission. 

action:  Establishment  of  a  new  system 

of  records. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
establish  a  new  system  of  records, 
entitled  NRC-26,  "Administrative 
Services  Files,"  in  order  to  track 
appropriated  funds  used  to  subsidize  the 


public  transportation  costs  of  NRC 
employees.  The  use  of  appropriated 
funds  for  this  program  is  permitted 
under  new  authority  provided  by  section 
629(a)  of  Public  Law  101-509  that  allows 
Federal  agencies  to  participate  in  a 
State  or  local  program  that  encourages 
employees  to  use  public  transportation. 
It  is  anticipated  that  use  of  public 
transportation  by  NRC  employees  will 
result  in  lighter  traffic  patterns  in  the 
vicinity  of  the  NRC's  headquarters 
buildings  located  in  Montgomery 
County,  Maryland. 

DATES:  The  system  of  records  will  take 
effect  without  further  notice  on 
November  7, 1991,  unless  comments 
received  on  or  before  that  date  cause  a 
contrary  decision.  If,  based  on  NRC's 
review  of  comments  received,  changes 
are  made.  NRC  will  publish  a  new  final 
notice. 

ADDRESSES:  Send  comments  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention;  Docketing  and  Service 
Branch.  Comments  may  be  hand- 
delivered  to  the  Gelman  Building,  2120  L 
Street  NW.  (Lower  Level).  Washington. 
DC,  between  7:45  a.m.  and  4:15  p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Donnie  H.  Grimsley,  Director,  Division 
of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  301-492-7211. 

SUPPLEMENTARY  INFORMATION:  This  new 

system  of  records  will  be  used  by  the 
NRC's  Office  of  Administration  to 
manage  the  NRC  FULL  SHARE  program 
that  includes  the  receipt  and  distribution 
of  employee  applications,  monitoring  the 
$21.00  monthly  de  minimis  fringe  benefit 
provided  to  employees,  and 
coordinating  the  fare  media  (MARC  rail 
tickets,  METRO  rail  tickets.  METRO  bus 
tickets,  and  Ride-On  passes)  to  be 
purchased  by  employees  through  the 
Energy  Federal  Credit  Union  (EFCU). 

The  records  in  this  system  of  records 
will  include  employee  applications  for 
FULL  SHARE  media.  This  application 
includes  the  employee's  name,  home 
address,  NRC  badge  number,  commuting 
schedule,  and  mass  transit  systemls) 
used  by  the  employee.  Other  records  in 
this  system  of  records  will  include 
reports  from  the  EFCU  on  employee 
purchases  of  subsidized  mass  transit 
tickets  and  reports  from  the  NRC's 
Division  of  Accounting  and  Finance, 
Office  of  the  Controller,  on  use  of 
appropriated  funds  to  subsidize  the 
purchase  of  fare  media. 

A  report  of  this  system  of  records, 
required  by  5  U.S.C.  552a(r),  as 
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implemented  by  OMB  Circular  A-130. 
has  been  sent  to  the  Chairman, 
Committee  on  Government  Operations, 
U.S.  House  of  Representatives:  the 
Chairman.  Committee  on  Governmental 
Affairs.  U.S.  Senate:  and  the  Office  of 
Management  and  Budget 

1.  The  following  new  system  of 
records,  NRC-26,  Administrative 
Services  Files,  is  being  proposed  for 
adoption  by  the  NRC 

NRC-26 

SYSTEM  NAME: 

Administrative  Services  Files — NRC. 

SYSTEM  location: 

Primary  system:  Office  of 
Administration.  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville. 
Maryland. 

Duplicate  system:  A  duplicate  system 
exists,  in  vNfhole  or  in  part,  at  the  Energy 
Federal  Credit  Union,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville. 
Maryland. 

CATECORIES  OF  INDIVIDUALS  COVERCO  BY  THE 
SYSTEM: 

NRC  Federal  Government  employees 
who  apply  for  subsidized  mass  transit 
costs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  consist  of  employee 
applications  to  participate  in  the  NRC 
FULL  SHARE  program.  This  application 
includes  the  employee  applicant's  name, 
home  address,  duty  station,  duty 
telephone  number,  badge  number,  and 
information  regarding  employee's 
commuting  schedule  and  mass  transit 
system(s)  used.  Other  records  in  the 
system  include  reports  from  the  Energy 
Federal  Credit  Union  on  employee 
purchases  of  subsidized  mass  transit 
tickets,  as  well  as  reports  from  the 
NRC's  Division  of  Accounting  and 
Finance  on  the  use  of  subsidized  funds 
for  the  NRC  FULL  SHARE  program. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  629(a)  of  Public  Law  101-159, 
104  Statute  1478  (1990). 

ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  report  to  the  Internal  Revenue 
Service  the  amount  of  Government 
funds  used  by  a  Government  employee 
that  exceeds  S21.00  per  month; 

b.  To  provide  an  electronic 
authorization  to  the  Energy  Federal 


Credit  Union  to  sell  Federal  subsidized 
mass  transit  tickets  to  employees; 

c.  To  provide  statistical  reports  to  the 
city,  county.  State,  and  Federal 
Government  agencies: 

d.  For  the  routine  uses  specified  in 
paragraph  numbers  1,  4.  5.  and  6  in  the 
Prefatory  Statement. 

POUCtES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINMO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  file  folders 
and  on  computer  disk. 

RETRIEVABIUTV: 

Indexed  by  name  of  employee  and 
NRC  badge  number. 

SAFEGUARDS: 

Paper  records  and  backup  floppy 
disks  are  maintained  in  locked  file 
cabinets  under  visual  control  of 
employees  of  the  Administrative 
Services  Center.  Computer  files  are 
maintained  on  a  hard  drive,  access  to 
which  is  protected  by  a  password. 
Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  access  and  Energy 
Federal  Credit  Union  employees  who 
need  authorization  to  sell  federally- 
subsidized,  mass  transit  tickets. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  one  year 
following  the  last  month  of  an 
employee's  participation  in  the 
subsidized  mass  transit  fare  program. 
Paper  copies  are  destroyed  by 
shredding.  Computer  files  are  destroyed 
by  deleting  the  record  from  the  file. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Administrative  Services  Center, 
Division  of  Contracts  and  Property 
Management,  Office  of  Administration. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

NOTIFICATION  PROCEDURE: 

Director,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  Procedure." 

CONTESnNG  RECORD  PROCEDURES: 

Same  as  "Notincation  Procedure." 

RECORD  SOURCE  CATEGORIES: 

Applications  submitted  by  NRC 
employees  and  reports  from  the  Energy 
Federal  Credit  Union  and  the  NRC 
Division  of  Accounting  and  Finance. 


SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 

Dated  at  Rockville.  MD,  this  24th  day  of 
September  1991. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor. 

Executive  Director  for  Operations. 
[PR  Doc.  91-24112  Filed  10-7-fll:  8:45  am] 

BILUNG  CODE  75WHI1 


[Docket  No.  50-206] 

Southern  California  Edison  Co.,  et  al^ 
issuance  of  Facility  Operating  License 
No.DPR-13 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Facility  Operating  License  No. 
Dra-13  to  the  Southern  California 
Edison  Company  and  the  San  Diego  Gas 
and  Electric  Company,  authorizing 
operation  of  the  San  Onofre  Nuclear 
Generating  Station,  Unit  1  (San  Onofre 
Unit  1)  at  steady-state  reactor  core 
power  levels  not  in  excess  of  1347 
megawatts  (thermal),  in  accordance 
with  the  provisions  of  the  license  and 
the  Technical  Specifications. 

San  Onofre  Unit  1  is  a  pressurized 
water  reactor  located  in  San  Diego 
County,  California.  The  San  Onofre  Unit 
1  reactor  has  operated  since  March  27, 
1967.  under  Provisional  Operating 
License  No.  DRP-13.  Facility  Operating 
License  No.  DPR-13  supersedes 
Provisional  Operating  License  No.  DPR- 
13  in  its  entirety. 

Notice  of  Consideration  of  Conversion 
of  Provisional  Operating  License  to  Full- 
Term  Operating  License  and 
Opportunity  for  Hearing  was  published 
in  the  Federal  Register  on  December  1, 
1972  (37  FR  25562).  The  full-term 
operating  license  was  not  issued 
previously  pending  completion  of  the 
reviews  under  the  Systematic 
Evaluation  Program  (NUREG-0829. 
December  1986)  and  by  the  Advisory 
Committee  on  Reactor  Safeguards.  The 
Final  Environmental  Statement  (FES) 
connected  with  the  conversion  to  a  full- 
term  operating  license  was  issued  in 
October  1973.  Because  the  FES  was 
issued  a  number  of  years  ago.  the  staff 
performed  an  environmental  assessment 
to  determine  if  an  FES  supplement  was 
necessary.  This  assessment,  dated 
September  16, 1991,  concluded  that  an 
FES  supplement  was  not  necessary.  This 
conclusion  was  noticed  in  the  Federal 
Register  on  September  20. 1991  (56  FR 
47816). 

The  application  for  the  full-term 
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operating  license  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations  in  10  CFR  chapter  I.  as  set 
forth  in  the  license. 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement,  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

Facility  Operating  License  No.  DPR-13 
is  effective  as  of  its  date  of  issuance  and 
shall  expire  March  2.  2004. 

For  further  information  concerning 
this  action  see:  (1)  The  licensee's 
application  for  a  full-term  operating 
license  dated  July  28. 1970,  (2)  the  Final 
Environmental  Statement  (October 
1973),  (3)  the  Commission's 
Environmental  Assessment  dated 
September  16, 1991,  (4)  Facility 
Operating  License  No.  DPR-13.  and  (5) 
the  Safety  Evaluation  Report  (NUREG- 
1443)  dated  July  1991.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street.  NW., 
Washington.  DC.  and  at  the  Main 
Library,  University  of  California,  Post 
Office  Box  19557,  Irvine,  California 
92713. 

A  copy  of  Facility  Operating  License 
No.  DPR-13  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects  III/IV/V.  Copies  of 
the  Safety  Evaluation  Report  (NUREG- 
1443)  may  be  purchased  through  the  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082.  Washington,  DC  20013-7082. 
Copies  may  also  be  purchased  from  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5585  Port 
Royal  Road,  room  303,  Springfield, 
Virginia  22161.  A  copy  is  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room,  the  ' 
Gelman  Building,  2120  L  Street.  NW., 
Washington.  DC  20555. 

Dated  at  Rockville.  Maryland  this  26th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
George  Kabnan. 

Senior  Project  Manager,  Project  Directorate 
V.  Division  of  Reactor  Projects  III/IV/V, 
Office  of  Nuclear  Reactor  Regulation. 

|FR  Doc.  91-24113  Filed  10-7-91;  8:45  am] 
WLUNQ  COM  7S«»«1-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Cost  Accounting  Standards  Board; 
Establishment  of  Cost  Accounting 
Standards  for  Educational  Institutions 

action:  Notice. 

summary:  The  Office  of  Federal 
Procurement  Policy.  Cost  Accounting 
Standards  Board  (CASE),  invites  public 
comments  concerning  a  Staff  Discussion 
Paper  on  the  topic  of  applying  Cost 
Accounting  Standards  (CAS)  to 
educational  institutions. 

DATES:  Requests  for  copies  of  the  Staff 
Discussion  Paper,  and  any  comments 
upon  its  contents,  should  be  received  by 
December  9. 1991. 

ADDRESSES:  Requests  for  a  copy  of  the 
Staff  Discussion  Paper  or  comments 
upon  its  contents  should  be  addressed 
to  Mr.  Rudolph  J.  Schuhbauer,  Project 
Director,  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  725 17th  Street,  NW.,  room  9001. 
Washington.  DC  20503.  Attn:  CASB 
Docket  No.  91-07. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph  J.  Schuhbauer,  Project  Director. 
Cost  Accounting  Standards  Board 
(telephone  202-395-3254)> 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Federal  Procurement  Policy. 
Cost  Accounting  Standards  Board,  is 
releasing  a  Staff  Discussion  Paper 
respecting  the  proposed  application  of 
Cost  Accounting  Standards  to 
educational  institutions.  Section  26(g)(1) 
of  the  Office  of  Federal  Procurement 
Policy  Act.  41  U.S.C.  422(g)(1).  requires 
that  the  Board,  prior  to  the  promulgation 
of  any  new  or  revised  Cost  Accounting 
Standard,  consult  with  interested 
persons  concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  Government  contracts 
as  a  result  of  the  adoption  of  a  proposed 
Standard.  The  purpose  of  the  Staff 
Discussion  Paper  is  to  solicit  public 
views  with  respect  to  the  Board's 
consideration  of  the  topic  of  applying 
Cost  Accounting  Standards  to 
educational  institutions.  The  Staff 
Discussion  Paper  has  not  been  formally 
approved  by  the  Board.  It  reflects 
research  accomplished  to  date  by  the 
staff  in  the  respective  subject  area. 

Background 

In  response  to  recent  information  that 
some  institutions  of  higher  education 
were  improperly  allocating  indirect 


costs  to  Federal  programs,  the  Office  of 
Management  and  Budget  (OMB) 
proceeded  to  amend  OMB  Circular  A- 
21,  Cost  Principles  for  Educational 
Institutions.  Those  amendments  were 
intended  to  halt  such  abuses.  On  May 
30. 1991,  OMB's  Executive  Associate 
Director  informed  the  CASB  of  OMB's 
initiatives  to  revise  OMB  Circular  A-21. 
and  requested  that  the  CASB  work 
closely  with  OMB  on  the  potential 
application  of  any  cost  accounting 
standards,  rules  or  regulations  to 
educational  institutions  that  the  CASB 
may  deem  appropriate.  Subsequently, 
the  Board  instructed  the  CASB  Staff  to 
prepare  a  Staff  Discussion  Paper  on  the 
topic  of  applying  CAS  to  educational 
institutions.  The  draft  changes 
incorporated  in  the  resultant  Staff 
Discussion  Paper,  as  further  described 
below,  are  deemed  compatible  with 
OMB  Circular  A-21  and  are  now  being 
made  available  for  comment  by 
interested  parties. 

Overall  Concept 

Establish  CASB  rules,  regulations  and 
particular  Standards  governing  the  cost 
accounting  systems  maintained  by 
educational  institutions  to  account  for 
allowable  contract  costs.  The  draft  CAS 
requirements  are,  to  the  maximum 
extent  deemed  practical,  intended  to  be 
compatible  with  the  institution's 
established  cost  accounting  practices 
(provided  that  they  are  otherwise 
deemed  acceptable  by  the  Government) 
used  for  the  recording  of  costs  under 
Federal  contracts  and  grants,  as  well  as 
other  institutional  activities.  Once 
formally  established,  it  is  expected  that 
OMB  will  extend  such  CAS  coverage  to 
grants  and  other  forms  of  financial 
assistance  by  formal  revision  to  OMB 
Circular  A-21.  In  so  doing,  OMB  may, 
after  determining  appropriate  thresholds 
for  the  application  of  CASB  rules  to 
grants,  recommend  that  the  CASB 
establish  similar  thresholds  for 
contracts.  Within  the  statutory 
limitations  imposed  by  41  U.S.C.  422(f), 
the  CASB  may  then  consider  the 
establishment  of  contract  thresholds 
that  would  permit  the  use  of  similar  or 
joint  criteria  for  determining  what  CAS 
coverage,  if  any,  is  to  be  applied 
uniformly  to  both  Federal  contracts  and 
financial  assistance  awards  placed  with 
educational  institutions.  The  underlying 
objective  of  this  two-step  approach  is  to 
improve  the  Federal  Government's 
overall  policies  and  procedures  for 
determining  and  reimbursing  contract 
and  grant  costs  claimed  by  educational 
institutions. 
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Sumnuiry  Description  of  CAS  Coverage 
Under  Consideration 

The  draft  coverage,  if  adopted,  would 
apply  to  any  educational  institution 
receiving  a  negotiated  contract  award  in 
excess  of  $500,000.  The  institution  would 
then  be  required  to  consistently  follow 
its  accounting  practices  when  estimating 
(proposed  costs],  accumulating, 
reporting  and  allocating  costs  under  that 
and  any  subsequent  CAS-covered 
contract(s].  Should  the  institution 
receive  more  than  SlO  million  of  such 
CAS-covered  contracts  in  a  prior  fiscal 
year  or  a  single  $10  million  dollar 
award,  the  institution  would  be 
additionally  required  to  (1)  formally 
disclose,  in  writing,  its  accounting 
practices  and  (2)  to  separately  identify 
costs  that  are  not  reimbursable  as 
allowable  costs  under  the  terms  and 
conditions  of  Federally-sponsored 
agreements. 

Other  Related  Matters 

Rather  than  limit  the  Staff  Discussion 
Paper  to  a  general  discussion  on  the 
concept  of  applying  CAS  to  educational 
institutions,  the  actual  regulatory 
amendments  required  to  implement  CAS 
for  educational  institutions  were 
drafted.  The  draft  regulatory  provisions 
are  presented  in  the  Staff  Discussion 
Paper  as  amendments  to  the  basic  CAS 
rules  and  regulations  governing  the 
application  and  administration  of  CAS 
that  will  be  set  forth  in  48  CFR  chapter 
99.  The  current  regulatory  language, 
including  required  contract  clause 
language,  presently  found  at  48  CFR  part 
30,  and  4  CFR  parts  331  through  351,  is  in 
the  process  of  being  recodified  at  48 
CFR  chapter  99,  under  a  separate  CASB 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  56  FR 
26968  (6/12/91).  In  addition,  the  CASB 
has  promulgated  for  pubhc  comments  a 
Notice  on  the  topic  of  applying  CAS 
coverage  to  non-defense  contracts,  56 
FR  12571  (3/26/91)  and  a  Notice  on  the 
topic  of  revised  thresholds  for  applying 
CAS  coverage  and  Disclosure  Statement 
requirements,  56  FR  28780  (6/24/91). 
Since  the  CAS  applicability  rules, 
administrative  requirements  and  basic 
contract  clauses  to  be  set  forth  in  48 
CFR,  Chapter  99.  if  modified  as  shown  in 
the  Sta^  Discussion  Paper,  would  apply 
to  educational  institutions,  familiarity 
with  the  referenced  CASB  documents  is 
considered  essential.  Therefore,  to 
facilitate  the  comment  process,  copies  of 
these  referenced  CASB  documents  will 
be  provided  to  interested  persons  that 
request  the  subject  Staff  Discussion 
Paper. 


Dated:  October  2. 1991. 
Allan  V.  Bunnan, 

Administrator  for  Federal  Procurement  Policy 

and  Chairman.  Cost  Accounting  Standards 

Board. 

[FR  Doc.  91-24180  Filed  10-7-91:  8:45  am] 

BILUNO  COOC  3110-01-11 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

President's  Council  of  Advisors  on 
Science  and  Technology  (PCAST); 
Meeting 

The  President's  Council  of  Advisors 
on  Science  and  Technology  will  meet  on 
October  10, 1991.  The  meeting  will  begin 
at  9  a.m.  in  the  Conference  Room, 
Council  on  Environmental  Quality.  722 
Jackson  Place,  NW..  Washington,  DC. 
The  meeting  will  conclude  at 
approximately  5  p.m. 

The  purpose  of  the  Council  is  to 
advise  the  President  on  matters 
involving  science  and  technology. 

Proposed  Agenda 

1.  Briefing  of  the  Council  on  the 
current  activities  of  the  Office  of 
Science  and  Technology  Policy  and  of 
the  private  sector. 

2.  Briefing  of  the  Council  on  current 
federal  activities  and  policies  in  science 
and  technology. 

3.  Discussion  of  progress  of  working 
group  panels. 

Portions  of  the  October  10  session  will 
be  closed  to  the  public. 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  materials  that  are 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C  552b(c)(l), 
(2).  and  (9)(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  discussion 
of  information  of  a  personal  nature. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  552b{C)(6). 

Because  of  the  security  requirements, 
persons  wishing  to  attend  the  open 
portion  of  the  meeting  should  contact 
Ms.  Ann  Bamett  (202)  395-4692,  prior  to 
3  p.m.  on  October  9, 1991.  Ma.  Bamett  is 


available  to  provide  specific  information 
regarding  time,  place,  and  agenda. 

Dated:  October  2. 1991. 
Ms.  Damar  W.  Hawkins, 
Executive  Assistant.  Office  of  Science  and 
Technology  Policy. 
[FR  Doc.  91-24114  Filed  10-7-91;  8:45  am) 

BILUMO  COOE  3170-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-87] 

Initiation  of  Section  302  Investigation 
and  Request  for  Public  Comment  on 
Determinations  Involving  Expeditious 
Action:  Canadian  Exports  of  Softwood 
Lumber 

aqenCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  initiation  of 
investigation  under  section  302(b)(1)(A) 
of  the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2412(b)(1)(A)):  notice  of 
determinations  and  expeditious  action: 
and  request  for  written  comments. 

summary:  On  October  4, 1991,  the 
United  States  Trade  Representative 
("USTR")  initiated  an  investigation 
under  section  302(b)(1)(A)  of  the  Trade 
Act  of  1974.  as  amended  ("the  Trade 
Act"),  with  respect  to  certain  acts, 
policies  and  practices  of  the 
Government  of  Canada  affecting  exports 
to  the  United  States  of  softwood  lumber. 
Subsequently,  at  the  direction  of  the 
President,  the  USTR  determined 
pursuant  to  section  304  of  the  Trade  Act, 
that  certain  Canadian  Government  acts, 
policies  and  practices  are  unreasonable 
and  burden  or  restrict  United  States 
commerce,  and  that  expeditious  action 
in  this  matter  is  required. 

Accordingly,  the  USTR  determined 
that  the  appropriate  action  at  this  time 
is  to  withhold  or  extend  liquidation  of 
entries  of  imports  of  softwood  lumber 
products  originating  in  certain  provinces 
and  territories  of  Canada,  until  the 
completion  of  a  countervailing  duty 
investigation  of  softwood  lumber 
imports  that  the  Department  of 
Commerce  intends  to  self-initiate.  To 
that  end.  the  USTR  further  determined 
that  imports  of  softwood  lumber 
products  originating  in  certain  provinces 
and  territories  of  Canada  will  be  subject 
to  duties  of  up  to  15  percent  ad  valorem. 
The  imposition  of  such  duties  will  be 
contingent  upon  affirmative  final 
subsidy  and  injury  determinations  in  the 
countervailing  duty  investigation,  and 
will  apply  with  respect  to  entries  filed 
on  or  after  October  4. 1991.  The 
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withholding  or  extension  of  liquidation 
and  the  bonding  requirements  will  apply 
to  entries  filed  prior  to  the  preliminary 
subsidy  determination. 

USTR  invites  comments  from  the 
public  on  the  matters  being  investigated 
and  on  these  determinations.  Because 
expeditious  action  is  required,  the  USTR 
has  made  these  determinations  prior  to 
receiving  public  comment  in  accordance 
with  section  304(b)(1). 
DATES:  This  investigation  was  initiated 
on  October  4, 1991.  Written  comments 
from  the  public  are  due  on  or  before  12 
noon,  on  November  7, 1991. 

ADDRESS:  OfHce  of  the  United  States 
Trade  Representative,  600 17th  Street, 
NW..  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  Phillips,  Assistant  United  States 
Trade  Representative  for  Industry,  (202) 
395-5656;  or  Timothy  Reif,  Associate 
General  Counsel,  (202)  395-6800  (for 
legal  issues). 

SUPPLEMENTARY  INFORMATION:  On  June 

5, 1986,  the  Department  of  Commerce 
("the  Department")  initiated  a 
countervailing  duty  investigation  as  a 
result  of  an  industry  petition  regarding 
softwood  lumber  products  from  Canada. 
On  October  22, 1986,  following  a 
preliminary  determination  of  injury  by 
the  U.S.  International  Trade 
Commission  ("ITC"),  the  Department 
published  a  preliminary  determination 
estimating  that  subsidies  of  15  percent 
ad  valorem  were  being  provided  to 
Canadian  producers  of  certain  softwood 
lumber  products. 

On  December  30, 1986  the  United 
States  and  Canada  signed  a 
Memorandum  of  Understanding  on 
Trade  in  Softwood  lumber  ("MOU"). 
Under  the  MOU,  the  Government  of 
Canada  agreed  to  impose  a  15  percent 
export  charge  on  certain  softwood 
lumber  products:  such  charge  could  be 
reduced  or  eliminated  for  lumber  from 
provinces  that  instituted  replacement 
measures  increasing  stumpage  or  other 
charges  on  the  harvest  of  timber.  In 
return,  the  U.S.  lumber  industry 
withdrew  its  petition  and  the 
Department  terminated  its  investigation. 

On  the  tame  date,  the  President  took 
action  under  section  301  of  the  Trade 
Act  of  1974  to  ensure  that  the  objectives 
and  commitments  of  the  MOU  were 
fulfilled.  52  FR  231,  233  (January  5. 1987). 
In  particular,  the  President  determined 
that  the  inability  of  the  Government  of 
Canada  during  an  interim  period 
following  the  signing  of  the  MOU  to 
collect  export  charges  constituted  a 
burden  and  restriction  on  U.S. 
commerce.  As  a  result,  the  President 
proclaimed  a  temporary  increase  in 


rates  of  duty  on  softwood  lumber 
products  from  Canada. 

On  September  3. 1991.  the 
Government  of  Canada  announced  that 
it  would  terminate  the  MOU  in  30  days. 
Beginning  on  October  4, 1991.  Canada 
will  no  longer  collect  export  charges  on 
softwood  lumber  products  as  agreed 
under  the  MOU. 

As  a  consequence,  the  United  States, 
which  in  December  1986  terminated  its 
countervailing  duty  investigation  in 
reliance  upon  Canada's  undertakings  in 
the  MOU,  will  be  denied  the  offset  that 
had  been  provided  by  Canadian  export 
charges  against  possible  injurious 
Canadian  subsidies.  Due  to  the  limited 
notice  provided  by  Canada  in 
tenninating  the  agreement  and  the 
amount  of  time  required  for  the 
Department  once  again  to  make  a 
preliminary  subsidy  determination,  the 
Department  is  unable  in  the  short  period 
leading  up  to  that  determination  to 
impose  interim  protective  measures. 

Accordingly,  action  by  the  United 
States  is  required  during  this  interim 
period  in  order  to  restore  and  maintain 
the  status  quo  ante.  Since  the 
Government  of  Canada  has  refused  to 
collect  export  charges  to  offset  possible 
subsidies  during  this  period,  the  United 
States  is  compelled  to  exercise  its  rights 
and  to  take  enforcement  measures 
arising  out  of  the  MOU  by  imposing 
temporary  measures  to  safeguard 
against  an  influx  of  possible  injurious 
subsidized  Canadian  softwood  lumber. 

Section  302(b)(1)(A)  of  the  Trade  Act 
authorizes  the  USTR  to  initiate  an 
investigation  under  chapter  1  of  title  III 
of  the  Trade  Act  (commonly  referred  to 
as  "section  301")  with  respect  to  any 
matter  in  order  to  determine  whether  the 
matter  is  actionable  under  section  301. 
Matters  actionable  under  section  301 
include,  inter  alia,  acts,  policies,  and 
practices  of  a  foreign  country  that  are 
uiueasonable  and  burden  or  restrict  U.S. 
commerce. 

On  October  4, 1991.  the  USTR.  having 
consulted  pursuant  to  section 
302(b)(1)(B)  of  the  Trade  Act. 
determined  that  an  investigation  should 
be  initiated  with  respect  to  certain  acts, 
policies,  and  practices  by  the 
Government  of  Canada  affecting  exports 
to  the  United  States  of  certain  softwood 
lumber  products. 

The  USTR  further  determined  that 
expeditious  action  is  required  in  this 
matter,  because  Canada  has  terminated 
the  MOU  and  because  consultations 
with  the  Government  of  Canada  have 
failed  to  result  in  a  mutually  satisfactory 
solution.  Accordingly,  the  USTR.  at  the 
specific  direction  of  the  President,  has 
made  the  following  determinations 
pursuant  to  section  304  of  the  Trade  Act. 


Determinations 

(a)  That  acts,  policies,  and  practices 
of  the  Government  of  Canada  regarding 
the  exportation  of  softwood  lumber  to    , 
the  United  States,  specifically  the  failure 
of  the  Government  of  Canada  to  ensure 
the  continued  collection  of  export 
charges  on  softwood  lumber  envisioned 
by  the  MOU,  are  unreasonable  and 
burden  or  restrict  U.S.  commerce;  and 

(b)  That  expeditious  action  is  required 
and  that  the  appropriate  action  at  this 
time  is  to  impose  contingent,  temporary 
increased  duties  on  the  articles 
identified  in  appendix  1  ("softwood 
lumber"  or  "such  products")  that 
originate  in  those  provinces  and 
territories  listed  in  appendix  2  ("listed 
provinces"). 

In  accordance  with  the  above 
determinations,  the  following  action 
shall  be  taken  under  section  301: 

This  action  shall  apply  to  all  entries  of 
softwood  lumber  originating  in  listed 
provinces  entered  from  Canada  on  or 
after  October  4. 1991,  and  before  the 
date  of  the  preliminary  subsidy 
determination  of  the  Department  of 
Commerce. 

The  Secretary  of  the  Treasury 
("Secretary")  shall  impose  bonding 
requirements  as  follows:  For  softwood 
lumber  originating  in  the  province  of 
Quebec,  a  single  entry  bond  in  the 
amount  of  6.2  percent  of  the  entered 
value  of  entries  filed  before  November  1. 
1991,  and  3.1  percent  of  the  entered 
value  of  entries  filed  on  or  after 
November  1, 1991;  and  for  such  products 
originating  in  other  listed  provinces, 
except  British  Columbia,  a  single  entry 
bond  in  the  amount  of  15  percent  of  the 
entered  value. 

The  Secretary  shall  require  adequate 
documentation  of  the  province  of  origin 
of  softwood  lumber,  including,  at  his 
discretion,  certification  by  the  importer 
of  record  as  to  province  of  origin  of  such 
products.  If  the  required  documentation 
is  not  provided,  the  entries  shall  be 
subject  to  a  single  entry  bond,  and 
potential  liability,  in  the  amount  of  15 
percent  of  the  entered  value. 

The  Secretary  of  Commerce  shall 
monitor  the  application  of  replacement 
measures  in-British  Columbia  and 
Quebec,  In  conducting  such  monitoring, 
the  Secretary  of  Commerce  shall  obtain 
relevant  information  and  assistance 
from  other  federal  agencies,  as 
appropriate.  If  the  Secretary  of 
Commerce  considers  that  any  such 
replacement  measures  have  been 
altered  so  as  to  reduce  their  effect  in 
replacing  in  whole  or  in  part  the  15 
percent  export  charge  required  by  the 
MOU,  he  shall  so  advise  the  USTR.  in 
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such  case,  the  USTR  will  direct  the 
Secretary  of  the  Treasury  to  revise  the 
bonding  requirements  or  impose  an 
increased,  contingent  rate  of  duty,  not  to 
exceed  15  percent  ad  valorem,  on  the 
entry  of  softwood  lumber  originating  in 
the  relevant  province. 

The  Secretary  of  the  Treasury  shall 
withhold  or  extend,  as  appropriate, 
liquidation  of  all  entries  of  softwood 
lumber  from  the  listed  provinces  until 
the  imposition  of  duties,  if  any. 
Imposition  of  a  duty  shall  be  contingent 
upon  an  affirmative  fmal  subsidy 
determination  by  the  Department  of 
Commerce  and  an  afHrmative  Hnal 
injury  determination  by  the  FTC  in  the 
countervailing  duty  investigation  to  be 
initiated  by  the  Department.  Unless  the 
USTR  has  directed  the  Secretary  to 
revise  the  bonding  requirements  or  duty 
liability,  the  rate  of  duty  shall  be 
determined  as  follows: 

(1)  For  softwood  lumber  originating  in 
the  province  of  Quebec,  6.2  percent  ad 
valorem  for  entries  filed  before 
November  1. 1991,  3.1  percent  ad 
valorem  for  entries  filed  on  or  after 
November  1, 1991,  or,  if  it  is  lower,  the 
rate  of  subsidy,  if  any.  foimd  in  the  final 
Department  of  Commerce 
determination; 

(2)  For  such  products  originating  in  the 
province  of  British  Columbia,  zero  rate 
of  duty; 

(3)  For  such  products  originating  in 
other  listed  provinces,  the  lesser  of  15 
percent  ad  valorem  or  the  rate  of 
subsidy,  if  any,  found  in  the  final 
Department  of  Commerce 
determination; 

(4)  For  such  products  for  which  the 
required  origin  documentation  is  not 
provided,  the  lesser  of  15  percent  ad 
valorem  or  the  rate  of  subsidy,  if  any. 
found  in  the  final  Department  of 
Commerce  determination. 

In  the  event  of  a  negative  preliminary 
or  final  injury  determination,  or  in  the 
event  of  negative  final  subsidy 
determination,  no  duty  shall  be  imposed. 

This  determination  may  be  amended, 
inter  alia,  to  provide  for  possible 
adjustments  to  bonding  requirements  or 
duty  liability  applying  to 
remanufactured  products  or  lumber 
produced  from  U.S.  origin  logs. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  on  the  acts, 
policies  and  practices  of  the 
Government  of  Canada  that  are  the 
subject  of  this  investigation,  on  the 
amount  of  burden  or  restriction  on  U.S. 
commerce  caused  by  these  acts,  policies 
and  practices,  and  on  the 


determinations  under  section  304  of  the 
Trade  Act. 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  are  due  no  later  than  12  noon, 
November  7, 1991.  Comments  must  be  in 
English  and  provided  in  twenty  copies 
to:  Chairman,  Section  301  Committee, 
Room  223.  USTR  600  17th  Street,  NW. 
Washington,  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-87)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  for  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  (Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  Docket  which  is  open  to 
public  inspection.) 
Joshua  B.  Bolten. 
General  Counsel. 

Appendix  1 

Products  imported  in  subheadings 
4407.1000  of  the  Harmonized  Tariff 
Schedule  (HTS)  of  the  United  States: 
coniferous  wood  sawn  or  chipped 
lengthwise,  sliced  or  peeled,  whether  or 
not  planned,  sanded  or  finger-jointed,  of 
a  thickness  exceeding  6  mm;  and 

Products  imported  in  subheading 
4409.1010  and  4409.1090  of  the  HTS; 
coniferous  wood  siding  (including  strips 
and  friezes  for  parquet  flooring,  not 
assembled)  continuously  shaped 
(tongued,  grooved,  rabbitted,  chamfered, 
V-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces, 
whether  or  not  planed,  sanded  or  finger- 
jointed;  and  other  coniferous  wood 
(including  strips  and  friezes  for  parquet 
flooring,  not  assembled)  continuously 
shaped  (tongued.  grooved,  rabbitted, 
chamfered,  V-jointed,  beaded,  molded, 
rounded  or  the  like)  along  any  of  its 
edges  or  faces  whether  or  not  planed, 
sanded  or  finger-jointed;  and 

Products  imported  in  subheading 
4409.1020  of  the  HTS:  coniferous  wood 
flooring  (including  strips  and  friezes  for 
parquet  flooring,  not  assembled) 
continuously  shaped  (tongued.  grooved, 
rabbitted.  chamfered.  V-jointed,  beaded, 
molded,  rounded  or  the  like)^  along  any 
of  its  edges  or  faces,  whether  or  not 
planed,  sanded  or  finger-jointed. 

Appendix  2 

Alberta 


British  Columbia 

Manitoba 

Ontario 

Quebec 

Saskatchewan 

Northwest  Territories 

Yukon  Territories 

(FR  Doc.  91-24341  Piled  10-7-01: 8:45  am| 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Um  Of  Alternative  Dispute  Resolution 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Request  for  comments  on 

proposed  policy. 

summary:  The  Pension  Benefit 
Guaranty  Corporation  (PBGC)  is 
developing  a  policy  to  implement  an 
important  recently  enacted  amendment 
to  the  Administrative  Procedure  Act,  the 
Administrative  Dispute  Resolution  Act 
(ADR  Act).  The  ADR  Act  authorizes  and 
encourages  Federal  agencies  to  use 
alternative  dispute  resolution  (ADR) 
mechanisms  such  as  negotiation, 
mediation,  fact-finding,  minitrails  and 
arbitration  to  resolve  disputes. 

Section  3(a)  of  the  ADR  Act  requires 
the  PBGC  to  adopt  a  policy  on  how  it 
will  use  alternate  means  of  dispute 
resolution  and  case  management  in  its 
administrative  programs.  The  PBGC  is 
seeking  comments  at  this  time  so  that 
the  affected  public  may  be  involved  at 
the  outset  in  the  development  of 
procedures  to  expand  the  use  of  ADR  by 
the  PBGC. 

dates:  Comments  are  due  by  December 
9. 1991. 

ADDRESSES:  Send  comments  to  Elian  H. 
Spring.  Dispute  Resolution  Specialist, 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street  NW..  Code  35300. 
Washington,  DC  20006-1860. 
FOR  FURTHER  INFORMATION  CONTACT 
Elian  H.  Spring.  Dispute  Resolution 
Specialist.  Pension  Benefit  Guaranty 
Corporation,  at  the  address  given  above. 
Telephone  202-778-8817;  TTY/TDD  for 
the  hearing-impaired,  202-778-8859. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  a  requirement  of  the 
Administrative  Dispute  Resolution  Act, 
Public  Law  101-552,  the  PBGC  intends  to 
develop  a  general  policy  that 
encourages  greater  use  of  alternative 
dispute  resolution  techniques  whenever 
the  parties  involved  agree  to  them  and  it 
is  practical  to  do  so  in  light  of  other 
statutory  requirements. 
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The  scope  of  this  new  statute  is  broad. 
In  enacting  the  ADR  Act,  Congress 
expressed  concern  that  administrative 
proceedings  have  become  too  formal 
and  lengthy,  and  it  asserted  that 
alternative  procedures  may,  in 
appropriate  circumstances,  be  faster, 
less  contentious,  and  more  economical. 
The  Congress  also  found  that  decisions 
made  using  ADR  are  often  more 
creative,  efficient  and  sensible,  and  that 
increased  understanding  and  use  of 
ADR  procedures  will  enhance  the 
operation  of  the  Government  and  better 
serve  the  public. 

However,  all  ADR  techniques  may  not 
be  appropriate  in  any  given  situation. 
The  ADR  Act  indicates,  for  example, 
that  in  determining  whether  to  use  ADR. 
an  agency  and  the  parties  should 
consider  factors  such  as  whether  the 
isRuefs)  in  dispute  are  precedent-setting 
or  affect  persons  or  organizations  that 
are  not  party  to  the  dispute,  whether  a 
formal  record  is  essential,  whether 
consistency  among  individual  decisions 
is  critical,  and  whether  they  have 
bearing  on  significant  policy  questions. 
These  factors  may  affect  the  choice  of  a 
particular  ADR  technique  in  dealing 
with  the  issue  in  dispute. 

Within  such  limitations,  the  PBGC 
plans  to  explore  the  various  possibilities 
for  use  of  ADR  techniques,  including 
whether  any  of  its  current  procedures 
and  rules  need  to  be  modified  to  allow 
for  greater  use  of  ADR.  A  full  survey  of 
existing  PBGC  dispute  resolution 
practices  is  planned.  This  Survey  will 
encompass  all  formal  and  informal 
adjudications,  rulemaking,  enforcement 
actions,  litigation  and  other  types  of 
disputes  in  which  the  PBGC  may  be 
involved. 

The  PBGC  will  develop  its  ADR  policy 
in  full  consultation  with  the 
Administrative  Conference  of  the  United 
States  and  the  Federal  Mediation  and 
Conciliation  Service,  as  required  by 
section  3(a)  of  the  ADR  Act.  To  this  end. 
the  PBGC  has  already  designated  an 
agency  Dispute  Resolution  Specialist  to 
serve  as  liaison  with  those  agencies  and 
as  coordinator  of  the  PBGC's  ADR 
activities. 

Commenters  are  encouraged  to 
provide  specific  comments  that  relate  to 
the  current  or  potential  use  of  ADR 
techniques  in  the  activities  of  the  PBGC. 
We  particularly  request  comments  on 
any  experience  to  date  with  ADR 
activities  of  the  PBGC,  areas  of  the 
PBGC's  operations  that  might  readily 
benefit  from  the  use  of  such  techniques, 
areas  in  which  such  techniques  should 
be  limited  or  not  used  at  all.  or  any  • 
other  matter  which  the  commenter 
believes  would  be  of  interest  to  the 


PBGC  as  it  develops  its  policy  in  these 
areas. 

Issued  in  Washington  DC  this  Ist  day  of 
October  1991. 
lanws  B.  Lockhart  IIL 
Executive  Director. 
[FR  Doc.  91-24106  Filed  10-7-61:  8:45  am] 

MUJNOCOOC  770S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-29753;  International  Series 
No.  318;  File  No.  SR-AMEX-91-20J 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Warrants  on  a  Basket  of 
Ten  Foreign  Currencies 

Septemljer  27. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  August  12, 1991,  the 
American  Stock  Exchange,  Inc. 
("AMEX"  or  "Exchange")  Hied  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  HI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  under  section  106  of 
the  Amex  Company  Guide  warrants 
based  on  a  basket  of  ten  major  foreign 
currencies.  In  accordance  with  the 
requirements  set  forth  in  Securities 
Exchange  Act  Release  No.  26152 
(October  3. 1988)  53  FR  39832  (October 
12, 1988)  ("Generic  Foreign  Currency 
and  Index  Warrant  Approval  Order"), 
the  Amex  has  submitted  this  filing 
pursuant  to  rule  19b-4  under  the  Act  to 
obtain  Commission  approval  to  list 
these  warrants. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  AMEX,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  signiflcant  aspects  of  snrh 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  list 
under  Section  106  (Currency  and  Index 
Warrants)  of  the  Amex  Company  Guide 
warrants  on  a  basket  of  ten  major 
foreign  currencies,  which  are  identical 
to,  and  weighted  in  accordance,  with  the 
U.S.  dollar  index  established  and 
published  by  the  Federal  Reserve  Board 
("Fed  ").'  The  value  of  such  basket  can 
be  expected  to  fluctuate  along  with 
changes  in  the  rate  of  exchange  between 
the  U.S.  dollar  and  the  individual 
currencies  included  in  such  basket,  as 
reflected  in  the  U.S.  Dollar  Index 
( "USDX")  of  the  FINEX  Division  of  the 
New  York  Cotton  Exchange  ("NYCE").« 

The  specific  currencies  and 
weightings  thereof  are  also  utilized  by 
the  FINEX  Division  of  the  NYCE  in 
connection  with  the  USDX.  Such 
currencies  and  weightings  will  be  as 
follows  (with  the  country  and  the  weight 
of  the  individual  currency  in  the  basket 
included  in  parentheses):  (1)  Mark 
(Germany,  20.8  percent);  (2)  Yen  (Japan, 
13.6  percent):  (3)  Franc  (France.  13.1 
percent):  (4)  Pound  (U.K.,  11.9  percent); 
(5)  Dollar  (Canada,  9.1  percent):  (6)  Lira 
(Italy,  9  percent);  (7)  Guilder 
(Netheriands,  8.3  percent);  (8)  Franc 
(Belgium,  6.4  percent):  (9)  Krona 
(Sweden,  4.2  percent);  and  (10)  Franc 
(Switzeriand,  3.6  percent). 

In  approving  the  Generic  Foreign 
Currency  and  Index  Warrant  Approval 
Order,  the  Commission  expressed 
interest  in  the  impact  of  additional 
foreign  currency  and  index  products  on 
U.S.  markets,  and  stated  that  the  Amex 
would  be  required  to  submit  for 
Commission  approval  any  new  types  of 
index  warrants  that  it  proposed  to  trade. 
The  Amex  is  now  proposing  to  list 
warrants  based  on  a  basket  of  ten  major 
foreign  currencies. 


■  The  U.S.  dollar  index  calculated  by  the  Fed  i« 
bused  on  the  change  in  exchange  ratet  relative  to  i 
specified  March  1973  base  period.  The  value  of 
these  change*  ii  weighted  based  on  each  index 
component  country's  share  of  multilateral  world 
trade  (also  as  of  March  1973)  and  then  averaged. 

*  Futures  contracts  based  on  USDX.  as  well  as 
options  on  USDX  futures,  are  currently  traded  on 
the  FINEX  Division  of  the  NYCX 
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Such  warrant  issues  will  confonn  to 
the  listing  guidelines  under  Section  106 
of  the  Amex  Company  Guide,  which 
provide  that  (1)  the  issuer  shall  have 
assets  in  excess  of  $100,000,000  and 
otherwise  substantially  exceed  the  size 
and  earnings  requirements  in  Section 
101(a)  of  the  Company  Guide;  (2)  the 
term  of  the  warrants  shall  be  for  a 
period  ranging  from  one  to  Hve  years 
from  the  date  of  issuance;  and  (3)  the 
minimum  public  distribution  of  such 
issues  shall  be  1,000,000  warrants, 
together  with  a  minimum  of  400  public 
holders,  and  an  aggregate  market  value 
of  $4,000,000. 

The  warrants  will  be  direct 
obligations  of  their  issuer,  requiring 
delivery  to  the  holder  upon  exercise 
(subject  to  certain  minimum  exercise 
requirements)  of  the  foreign  currencies 
comprising  the  basket  in  proportion  to 
the  weight  of  such  foreign  currency 
components,  in  accordance  with  the 
terms  of  the  warrant  offering. 
Alternatively,  the  holder,  upon  exercise, 
may  elect  to  receive  the  cash  difference 
between  a  pre-stated  value  at  the  time 
of  issuance  and  the  value  of  the  basket 
of  currencies  at  the  time  of  exercise.  The 
warrants  will  be  either  exercisable 
throughout  their  life  [i.e.,  American 
style),  or  exercisable  only  on  their 
expiration  date  [i.e.,  Eiu-opean  style). 
Section  106(d)  of  the  Amex  Company 
Guide  is  proposed  to  be  amended  to 
accommodate  a  physical  delivery 
alternative  with  respect  to  the  exercise 
of  these  currency  warrants. 

The  Amex  has  adopted  suitability 
standards  applicable  to 
recommendations  to  customers 
regarding  currency  warrants.  Exchange 
Rule  411,  Commentary  .01  provides  that 
the  Exchange  recommends  that  currency 
warrants  be  sold  only  to  options- 
approved  accounts.  If  a  member  or 
member  organization  effects  a 
transaction  in  warrants  for  a  customer 
whose  account  has  not  been  approved 
for  options  trading,  such  member  or 
member  organization  should  make  a 
careful  determination  that  such 
warrants  are  suitable  for  such  customer. 
In  addition,  the  AMEX,  prior  to  the 
commencement  of  trading,  will 
distribute  a  circular  to  its  membership 
calling  attention  to  the  specific  risks 
associated  with  the  warrants. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act,  and,  in 
particular,  section  6(b)(5),  as  the 
warrants  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  promote  just  and 
equitable  principles  of  trade,  and  are  not 
designed  to  permit  unfair  discrimination 


between  customers,  issuers,  brokers  or 
dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.  « 

IV  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self- regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  29. 1991. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 
(PR  Doc.  91-24125  Filed  10-7-91: 8:45  amj 
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[Release  No.  34-29769;  file  No.  SR-MSE- 
91-13J 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Midwest 
Stock  Exchange,  Inc.  Relating  to 
Amendments  to  its  Membership  Duet 
and  Fees 

September  30, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  September  12, 1991,  the 
Midwest  Stock  Exchange,  Inc.  ("MSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  amend  the 
Transaction  Fee  Schedule  of  its 
Membership  Dues  and  Fees  by  adding 
an  additional  volume  credit  that  will  be 
applied  against  the  net  transaction  fees 
for  electronic  agency  round-lot  market 
orders  executed  on  the  MSE.'  The 
Exchange  will  make  the  amended  fee 
schedule  effective  upon  submission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 


'  The  proposal  provides  for  the  amount  of  the 
credit  lo  be  determined  by  the  monthly  transaction 
volume  generated:  a  credit  of  $.50  per  trade  will  tw 
applied  if  laooo — 49.999  trades  per  month  are 
executed  and  a  Si  .00  credit  per  trade  if  50.000  or 
more  trades  per  month  are  executed.  The  MSE 
proposes  that  this  new  credit  be  added  to  part  (1), 
Credits  and  Discounts,  of  its  Transaction  Fee 
Schedule. 
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The  seif-re^ulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  G  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  the 
additional  volume  credit  as  a 
competitive  measure  in  order  to  attract 
additional  order  flow  to  its  trading  floor. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  the  MSE's 
members,  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A]  of  the  Act  and  subparagraph 
(e)  of  rule  19b-4  thereunder.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
m  ly  be  withheld  from  the  public  in 


accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  file  No.  SR- 
MSE-91-13  and  should  be  submitted  by 
October  29. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  91-24126  Filed  10-7-91;  8:45  am] 
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[ReleaM  No.  34-29761;  Fit*  No.  SR-NYSE- 

91-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Temporary  Accelerated  Approval  of 
Proposed  Rule  Change  by  ttie  New 
York  Stock  Exchange,  Inc.  Relating  to 
the  Handling  of  Marfcet-on-Close 
Orders 

September  30, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  September  19, 1991.  the 
New  York  Stock  Exchange.  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  a 
pilot  program  amending  Exchange 
procedures  for  handling  market-on-close 
("MOC")  orders.'  The  Exchange  is  also 
requesting  that  a  concurrent  extension 
be  granted  regarding  an  exemption  from 
the  Commission's  short  sale  rule.  Rule 
lOa-1  under  the  Act,*  for  an  MOC  sell 
order  when  the  order  is  entered  with  an 
off-setting  MOC  buy  order  and  is  part  of 
a  program  trading  strategy."  In  another 


filing  the  Exchange  has  requested 
permanent  approval  of  certain  of  these 
procedures.* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change    ' 

The  Exchange  first  proposed  to  amend 
its  rules  governing  MOC  orders  in  File 
No.  SR-NYSE-89-10  which  was  filed 
with  the  Commission  on  June  1, 1989 
("June  filing").'  The  proposed  rule 
change  modified  the  Exchange's 
procedures  for  handling  and  executing 
MOC  orders  to.  provide  (1)  that  such 
orders  are  to  be  executed  in  their 
entirety  at  the  closing  price  on  the 
Exchange  and.  if  not  so  executed,  are  to 
be  cancelled:  and  (2)  for  the  entry,  and 
execution,  of  matched  MOC  orders. 

The  Commission  temporarily 
approved  the  June  filing  for  a  one  year 
pilot  period."  The  Exchange 
subsequently  received  Commission 
approval  to  extend  the  pilot  to 
September  30. 1991.'  In  a  separate 
filing,"  the  Exchange  has  requested 
permanent  approval  for  the  procedures 
relating  to  execution  of  MOC  orders  at 
the  closing  price  and  approval  for  the 
matched  MOC  procedures  portion  of  the 
pilot  to  run  concurrently  with  the  pilot 


■  Se«  Securities  Exchange  Act  Release  No.  28167 
dune  29. 1990).  5S  FR  28117  (oi^er  granting 
temporary  approval  to  File  No.  SR-NYSE-8»-10). 

«  17  CFR  240.108-1  (1990). 

'  See  note  10  and  accompanying  text  infra. 


*  See  File  No.  SR-NYSE-91-35  submitted  to  the 
Commission  on  September  19. 1991.  In  File  No.  SR- 
NYSE-91-35.  the  Exchange  has  requested 
permanent  approval  of  the  portion  of  the  proposal 
relating  to  the  execution  of  a  MOC  order  in  its 
entirety  at  the  closing  price.  With  regard  to  the 
matched  MOC  order*,  the  Exchange  has  requested 
an  extension  of  the  current  pilot  program  to  run 
concurrently  with  the  pilot  program  for  the 
Exchange's  off-hours  trading  sessions,  which  is  due 
to  expire  in  May.  1993  {set  Securities  Exchange  Act 
Release  No.  29237  (May  24. 1991).  56  FR  24853  (order 
approving  File  No*.  SR-NYSE-90-S2  and  SR-NYSE- 
90-53)). 

'  See  note  1,  tupra. 

*  See  note  1.  iupro. 

'  See  Securities  Exchange  Act  Release  No.  29393 
(July  1. 1991),  56  FR  30954  (order  granting  temporary 
accelerated  approval  to  File  No.  SR-NYSE-91-22). 

*  See  note  4.  supro. 
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program  for  the  Exchange's  off-houre 
trading  sessions.'  The  purpose  of  this 
proposed  rule  change  is  to  request  an 
extension  of  the  entire  pilot  program, 
scheduled  to  terminate  on  September  30, 
1991,  until  the  earlier  of  November  30. 
1991  or  the  date  when  the  Commission 
makes  a  decision  with  respect  to  the 
Exchange's  request  for  permanent 
approval  of  certain  procedures  in  this 
pilot  program.  The  Exchange  has 
submitted  to  the  Commission  a  report 
assessing  the  effectiveness  of  the 
proposed  procedures.  In  the  report,  the 
Exchange  noted  that  the  guaranteed 
closing  price  and  specified  pricing 
procedures  appeared  to  be  working  well 
in  meeting  the  needs  of  investors,  with 
no  adverse  impact  on  the  quality  of  the 
Exchange's  market. 

As  indicated  in  Item  I  above,  the 
Exchange  also  is  requesting  an 
extension  of  the  no-action  position 
taken  by  the  Division  of  Market 
Regulation  at  the  time  of  the  approval  of 
the  proposed  rule  amendments  in  File 
No.  SR-NYSE^9-10.>o  The  Exchange 
continues  to  believe,  as  outlined  in  SR- 
NYSE-89-10,  that  the  execution  of  a 
MOC  order  to  sell  short  does  not  offer 
an  opportunity  for  price  manipulation 
when  that  order  is  both  entered  and 
executed  against  an  offsetting  MOC  buy 
order  and  is  part  of  a  program  trading 
strategy. 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-34  and  should  be  submitted  by 
October  29, 1991. 

rv.  Commission  Findings  and  Order 
Granting  Temporary  Accelerated 
Approval 

After  careful  review,  the  Commission 
finds  that  the  NYSE  proposal  to  extend 
the  effectiveness  of  the  pilot  program 
regarding  MOC  orders  until  November 
30, 1991  •  •  is  consistent  with  section  6(b) 


•  See  Securities  Exchange  Act  Release  No.  29237 
(note  4.  supra]  for  a  description  of  the  Exchange's 
off-hour*  trading  proposal. 

'•  See  letter  from  Richard  C.  Ketchum.  Director, 
Division  of  Market  Regulation.  SEC  to  James  E. 
Buck.  Senior  Vice  President  and  Secretary,  NYSE, 
dated  July  2. 1990. 


' '  As  previously  noted  the  Commission  granted  a 
Umited  exemption  from  Rule  tOa-l  for  a  MCK^  order 
entered  as  part  of  a  paired  MOC  order  (see  note  10, 
supra  and  note  6  in  Securities  Exchange  Act 
Release  No.  2S393  (July  1. 1991).  56  FR  30954).  The 
effectiveness  of  this  exemption  terminates  on 
September  30. 1991.  concurrent  with  the  expiration 
of  the  MOC  pilot  period.  Pursuant  to  this  order,  the 
Commission  is  granting,  until  November  30. 1991,  an 
extension  of  the  relief  from  Rule  lOa-1  regarding  a 
MOC  order  to  sell  short  that  is  entered  by  a  member 
firm  where  (1)  the  memk>er  firm  also  has  entered  a 
MOC  order  to  buy  the  same  amount  of  stock,  and 
(2)  the  MOC  order  is  part  of  a  program  trading 
strategy  by  the  member  firm,  and  the  orders  are  ■ 
identified  as  such.  As  indicated  in  the  order 
approving  the  MOC  procedures  for  a  one  year  pilot 
period  (see  note  1.  supra],  the  Commission  believes 
that  matched  MOC  orders  that  are  part  of  a  program 
trading  strategy  do  not  raise  the  same  concerns  that 
are  applicable  to  transactions  in  individual  stock*, 
and  that  it  is  appropriate  to  exempt  such 
transactions  from  the  operation  of  the  short  sale 
nile. 


of  the  Act."  In  particular,  for  the 
reasons  set  forth  below,  the  Commission 
believes  that  the  proposal  is  consistent 
with  section  6(b)(5)  of  the  Act  which 
requires  that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing  settling,  processing 
information  with  respect  to,  and 
facihtating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

In  the  order  originally  approving  the 
MOC  procedures  for  a  one-year  pilot 
period,  the  Commission  directed  the 
NYSE  to  submit  a  report  evaluating  the 
effects  of  the  MOC  procedures  over  the 
pilot  period.  Because  the  NYSE  was 
unable  to  submit  the  required  report 
prior  to  the  expiration  of  the  original 
pilot  program  on  May  30, 1991,  the 
Commission  granted  an  extension  of  the 
pilot  until  September  30, 1991.  In 
deciding  to  approve  the  extension  only 
until  September  30, 1991,  the 
Commission  relied  on  the  fact  that  the 
Exchange  was  to  submit  the  report  no 
later  than  July  8, 1991,  thereby  providing 
sufficient  time  for  the  Commission  to 
review  and  analyze  the  Exchange's 
findings. 

In  light  of  the  fact  that  the  Exchange 
took  much  longer  than  anticipated  to  file 
the  report,  which  it  did  on  September  11, 
1991,  the  Commission  has  not  had  the 
necessary  time  to  assess  the  NYSE's 
findings.  In  addition,  as  noted  above,  the 
Exchange  has  submitted  a  concurrent 
proposed  rule  change  seeking 
permanent  approval  of  certain  portions 
of  the  pilot  program,  as  well  as  an 
extension  of  the  portion  of  the  pilot 
concerning  matched  MOC  orders  to  run 
concurrently  with  the  off-hours  trading 
pilot.  Thus,  the  Commission  believes 
that  a  two-month  extension  of  the 
proposal  is  appropriate  in  order  to 
provide  the  Commission  with  additional 
time  to  review  the  submitted  data 
regarding  the  MOC  procedures.  After 
reviewing  such  data,  the  Commission 
should  be  able  to  make  a  decision  with 
regard  to  the  NYSE's  proposal 
requesting  permanent  approval  of 
certain  portions  of  (he  MOC  procedures, 
as  well  as  the  extension  of  the  pilot 
respecting  matched  MOC  orders. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 


'»  15  VS.C.  78f(b)  (1988). 
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publication  of  the  proposed  rule  change 
in  the  Federal  Register.  Accelerated 
approval  enables  the  Exchange  to 
continue,  on  an  uninterrupted  basis,  the 
procedures  currently  used  for  handling 
and  executing  MOC  orders.  The 
additional  two-month  continuation  of 
the  pilot  program  should  allow  the 
Commission  sufficient  time  to  review 
the  Exchange's  report  and  determine 
whether  approval  of  the  procedures  on  a 
permanent  and/or  temporary  basis  is 
consistent  with  the  Act.  Furthermore, 
the  Commission  solicited  comment  on 
both  the  NYSE's  original  MOC  proposal 
as  well  as  the  extension  of  the  MOC 
pilot  program  until  September  30, 1991. 
The  Commission  received  no  comments 
on  either  proposal. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  and  the  limited 
•  exemption  from  rule  lOa-1  for  a  MOC 
order  entered  as  part  of  a  paired  MOC 
order  are  approved  for  the  pilot  period 
ending  November  30, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

lonathan  G.  Katz, 

Secretary. 

[PR  Doc.  91-24124  Filed  10-7-91;  8:45  am)    . 
BILUNO  COOE  WIO-OMi 


(Release  No.  IC-18323A;  International 
Series  Release  No.  316A;  812-7753] 

The  Emerging  Germany  Fund  Inc.  et 
a!.;  Correction  to  Notice 

October  1.  1991. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  This  is  to  correct  an  erroneous 
date  contained  in  a  notice  issued 
September  18, 1991  on  an  application 
seeking  an  exemption  under  section  6(c) 
of  the  Investment  Company  Act  of  1940 
from  the  provisions  of  section  15(a)  of 
such  Act  (Investment  Company  Act 
Release  No.  18323;  International  Series 
Release  No.  316).  The  requested  relief 
would  permit  the  investment  advisers  to 
The  Emerging  Germany  Fund  Inc.  to 
continue  to  provide  investment  advisory 
services  to  such  Fund  on  a  conditional 
temporary  basis.  The  second  condition 
in  the  notice  provided  that  any  order 
granting  the  requested  relief  would 
terminate  on  the  earlier  of  January  31, 
1991,  or  the  date  of  shareholder 
approval  of  the  investment  advisory 
contracts  of  The  Emerging  Germany 


"15  U.S.C.  78s(b)(2)  (1988). 
>«  17  CFR  20n.3O-3(a)(12)  (1990). 


Fund  Inc.  This  condition  should  have 
stated  that  any  exemptive  relief  granted 
on  the  application  would  terminate  on 
the  earlier  of  January  31. 1992  (rather 
than  January  31, 1991),  or  the  date  of 
such  shareholder  approval. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  91-24129  Filed  10-7-91:  8:45  am) 

MLUNQ  COOC  M10-01-M 

[Release  No.  IC— 18340;  811-3994] 

Federated  Corporate  Cash  Trust; 
Notice  of  Application 

October  1. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment  Act  of 

1940  ("1940  Act"). 

APPUCANT  Federated  Corporate  Cash 

Trust. 

RELEVANT  1940  ACT  SECTION:  Section 

8(0. 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

FILING  DATES:  The  application  was 

initially  filed  on  October  26, 1990. 

Amendments  to  the  application  were 

filed  on  February  22  and  June  7, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and'serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  25, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  afHdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  Sec,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  Federated  Investors  Tower, 
Pittsburgh.  PA  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT 

H.R.  Hallock,  Jr.,  Special  Counsel,  at 
(202)  272-3030  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 


SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  an  open-end  diversified 
management  investment  company 
organized  as  a  Massachusetts  business 
trust,  filed  a  registration  statement 
under  section  8(b)  of  the  1940  Act  on 
March  23, 1984.  Applicant's  registration 
statement  became  effective  on  June  26. 
1984.  and  the  initial  public  offering  of 
Applicant's  shares  commenced  on  the 
same  date. 

2.  At  a  meeting  on  January  31, 1990, 
Applicant's  board  of  trustees  voted  to 
recommend  to  shareholders  the 
approval  of  an  Agreement  and  Plan  of 
Reorganization  (the  "Plan").  The  Plan 
provided  that  Fortress  Utility  Fund,  Inc. 
(the  "Plan").  The  Plan  provided  that 
Fortress  Utility  Funds,  Inc.  ("FUFI"),  an 
open-end  diversified  management 
company,  would  acquire  all  of 
Applicant's  assets  in  exchange  for  FUFI 
shares  to  be  distributed  pro  rata  by 
Applicant  to  its  shareholders  in 
complete  liquidation  and  termination  of 
the  Applicant.  FUFI  also  entered  into  an 
agreement  under  which  Federal 
Management,  the  investment  adviser  for 
both  FUFI  and  the  Applicant,  would 
reimburse  all  expenses  incurred  in 
connection  with  the  Plan. 

3.  Applicant's  shareholders  approved 
the  Plan  at  a  special  meeting  of 
shareholders  held  on  June  14. 1990.  On 
the  same  date,  FUFI  acquired  all  of  the 
assets  of  the  Applicant  in  exchange  for 
its  shares.  Each  shareholder  of  the 
Applicant  received  shares  of  FUFI 
having  a  total  net  asset  value  equal  to 
the  total  net  asset  value  of  his  or  her 
holdings  in  the  Applicant. 

4.  Applicant  has  no  shareholders, 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  if  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  91-24128  Filed  10-7-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice  and 
Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  (for  years  1990  and  1995) 
submitted  by  Portland  International 
Airport  (PDX)  under  the  provisions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing 
proposed  noise  compatibility  program 
that  was  submitted  for  Portland 
International  Airport  under  Part  150  in 
conjunction  with  the  noise  exposure 
maps,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
March  13. 1992. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  PorUand 
International  Airport  1990  and  1995 
noise  exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  September  16, 
1991.  The  public  comment  period  ends 
November  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ossenkop,  FAA,  Airports 
Division,  ANM-611, 1601  Lind  Ave., 
SW.,  Renton,  Washington  98056-4056. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  1990  and  1995  noise  exposure 
maps  for  Portland  International  Airport 
are  in  compliance  with  applicable 
requirements  of  part  150,  effective 
September  16, 1991.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  March  13, 1992.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (herein  after  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  a  noise  exposure  map 
which  meets  applicable  regulations  and 
which  depicts  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
map,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  The  Act 


requires  such  maps  to  be  developed  in 
consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  a  noise  exposure  map  that 
has  been  found  by  FAA  to  be  in 
compliance  with  the  requirements  of 
Federal  Aviation  Regulation  (FAR)  part 
150,  promulgated  pursuant  to  title  I  of 
the  Act,  may  submit  a  noise 
compatibility  program  for  FAA  approval 
which  sets  forth  the  measures  the 
operator  has  taken  or  proposes  for  the 
reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  Director  of  Aviation  for  Portland 
International  Airport  submitted  to  the 
FAA  noise  exposure  maps,  descriptions 
and  other  documentation  which  were 
produced  during  an  airport  Noise 
Compatibility  Study.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  PDX.  The 
specific  maps  under  consideration  are 
Exhibits  J  and  M  in  the  December  1990 
PDX  Noise  Abatement  Plan.  The  FAA 
has  determined  that  these  maps  for 
Portland  International  Airport  are  in 
compliance  with  appUcable 
requirements.  This  determination  is 
effective  on  September  16, 1991.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  the 
determination  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  orlo  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  noise  exposure  maps 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 


These  functions  are  inseparable  for  the 
ultimate  land  use  control  and  planning 
responsibilities  of  local  government. 
These  local  responsibilities  are  not 
changed  in  any  way  under  part  150  or 
through  FAA's  review  of  noise  exposurp 
maps.  Therefore,  the  responsibility  for 
the  detailed  overlaying  of  noise 
exposure  contours  onto  the  maps 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
the  FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  PDX, 
also  effective  on  September  16, 1991. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limiled  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  March  13, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  the  local  land  use 
authorities,  will  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  noise  exposure  maps,  the  FAA's 
evaluation  of  the  maps,  and  the 
proposed  noise  compatibility  program 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration, 

Independence  Avenue,  SW.,  room  6l5, 

Washington,  DC. 
Federal  Aviation  Administration, 

Airports  Division,  ANM-600, 1601 

Lind  Ave.,  SW.,  Renton,  Washington 

98056-4056. 
Portland  International  Airport,  Portland, 

Oregon. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
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headin*.  FOR  FURTHER 

INFORMATION  CONTACT.  Issued  in 

Seattle,  Washington,  September  16. 

1991. 

Edward  G.  Tatum, 

Manager,  Airports  Division.  ANM-600, 

Northwest  Mountain  Region. 

(FR  Doc.  91-24165  Filed  10-7-91;  8:45  am) 

Bnxmo  cooc  4»io-i3-m 

(Summary  Motic*  No.  PE-91-36] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 

rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  {14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received.and  corrections.  The 
purposes  o'  this  notice  is  to  improve  the 
public's  aw<^reness  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  fmal  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  October  28, 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rule  Docket  (AGC-10), 

Petition  Docket  No ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  Hnal  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  91 50. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  C  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  S  11.27  of 


part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington  DC,  on  October  2, 
1991. 

Denise  Donohue  Hall, 

Manager.  Program  Management  Staff.  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  25559. 

Petitioner  Aerospace  Industries 
Association  of  America,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
parts  121, 127, 135,  and  SFAR  38-4. 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  4913A  which 
allows  manufactiu-ers  of  aircraft 
intended  for  operation  under  FAR  parts 
121, 127.  or  in  commuter  air  carrier 
operation  (as  deHned  in  part  135  or 
Special  Federal  Aviation  Regulations 
38-4)  and  that  are  maintained  under  a 
Federal  Aviation  Administration  (FAA) 
approved  continuous  airworthiness 
maintenance  program,  relief  from 
installation  of  identification  plates  on 
the  exterior  of  the  aircraft  during  the 
production  phase.  This  exemption  would 
include  aircraft  manufactured  for  export 
and  would  include  all  activities  until  the 
title  is  transferred. 

Docket  No.:  26329. 

Petitioner:  Branifl'  International 
Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
part  121,  appendix  H. 

Description  of  Relief  Sought-  To  allow 
Braniff  International  Airlines,  Inc.. 
instructors  and  check  airmen  not  to  be 
employed  by  the  certificate  holder  for  at 
least  one  year  in  that  capacity  or  as  a 
pilot-in-command  or  second-in- 
command  in  an  airplane  of  the  group  in 
which  that  pilot  is  instructing  or 
checking. 

Docket  No.:  26520. 

Petitioner  Ground  Air  Transfer.  Inc.. 
dba  Charter  One. 

Sections  of  the  FAR  Affected:  14  CFR 
121.356. 

Description  of  Relief  Sought:  To 
permit  Charter  One's  two  Convair  580 
passenger  aircraft  to  be  exempt  from 
meeting  Federal  Aviation 
Administration  (FAA)  requirements  for 
installation  of  TCAS-II. 

Docket  No.:  26595. 

Petitioner  Volvo  Aero  Support  AB. 

Sections  of  the  FAR  Affected:  14  CFR 
145.71. 

Description  of  Relief  Sought:  To 
enable  Volve  Aero  Support  AB  to 
perform  engine  test  and  repair  of  engine 
parts  on  GE  CT-7  engines  of  N- 
registered  SAAB  340  aircraft  operating 
within  and  outside  the  United  States. 

Docket  No.:  26621. 


Ptiiiioner  BAC  1-11  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
125.225(a)  and  91.609(b). 

Description  of  Relief  Sought:  To  allow 
the  BAC  1-11  Corporation  to  delay 
installation  of  an  ll-parameter  flight 
data  recorder  that  meets  the  technical 
requirements  of  part  125,  appendix  D  by 
May  11, 1993,  rather  than  by  the  OctnV- 
11, 1991,  compliance  date. 

Dispositions  of  Petitions 

Docket  No.:  26101 

Petitioner  America  West  Airlines. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
93.123(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5133A  which  authorizes  America  West 
Airlines.  Inc.  to  operate  four  special 
slots  at  Washington  National  Airport 
which  were  formerly  operated  by  Braniff 
Airlines  under  Federal  Aviation 
Administration  Exemption  No.  3927  uptl 
July  15, 1991. 

Grant,  July  15, 1991,  Exemption  No 
5133B 

Docket  No.:  26630 

Petitioner  Erickson  Air-Crane 
(Canada). 

Sections  of  the  FAR  Affected:  14  CFR 
133.1  (a)  and  (b).  133.11, 133.19. 133.51. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Erickson  Air- 
Crane  (Canada)  to  perform  certain 
rotorcraft  external-load  operations  (i.e., 
logging  and  fire-fighting)  in  the  United 
States  using  Canadian  registered  S-64 
Sikorsky  helicopter. 

Grant.  August  30, 1991,  Exemption  No. 
5339 

[FR  Doc.  91-24167  Filed  10-7-91;  8:45  am) 

WLUNO  cooc  4ttO-19-lt 


National  Highway  Traffic  Safety 

Administration 

(Docket  No.  9O-01-VE-N04] 

Proposed  Amendment  of  Final 
Determination  Ttiat  Certain 
Nonconforming  Vehicles  Are  Eligible 
for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTKNC  Proposed  amendment  of  final 
determination  that  certain 
nonconforming  vehicles  are  eligible  for 
importation. 

summary:  This  notice  announces  a 
proposed  amendment  of  a  final 
determination  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
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that  certain  Canadian  motor  vehicles 
certified  as  complying  with  the 
Canadian  Motor  Vehicle  Safety 
Standards,  but  which  are  not  certified  as 
complying  with  the  U.S.  Federal  motor 
vehicle  safety  standards  are 
nevertheless  eligible  for  importation  into 
the  United  States  because  the  safety 
features  of  the  vehicle  comply  with  or 
are  capable  of  being  modified  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards.  The  proposed 
amendment  affects  multipurpose 
passenger  vehicles,  trucks,  and  buses 
manufactured  in  Canada  on  or  after 
September  1, 1991,  and  before 
September  1, 1993,  which  have  been 
manufactured  by  their  original 
manufacturer  to  comply  with  U.S. 
Federal  motor  vehicle  safety  standards 
on  head  restraints  and  occupant 
protection,  and  for  the  same  vehicle 
types  manufactured  on  or  after 
September  1, 1993,  which  have  been 
manufactured  by  their  original 
manufacturers  to  comply  with  U.S. 
Federal  motor  vehicle  safety  standards 
on  roof  crush  resistance,  head  restraints 
and  occupant  protection. 
DATES:  Comments  are  due  on  the 
proposed  amended  determination  on 
November  7. 1991.  The  modified 
determination  will  be  effective  upon 
publication  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Shifneft,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-36&-53O7). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  13, 1990,  NHTSA  published 
a  final  determination  in  the  Federal 
Register  concerning  the  importation  of 
motor  vehicles  info  the  United  States 
originally  manufactured  to  comply  with 
the  Canadian  Motor  Vehicle  Safety 
Standards  (CMVSS)  rather  than  the  U.S. 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSS)  (55  FR  32988). 

This  determination  applied  to  motor 
vehicles  that  are: 

(1)  Substantially  similar  to  motor  vehicles 
which  were  originally  manufactured  to 
confomi  to  the  Federal  standards  and  to  be 
imported  Into  and  sold  in  the  United  States, 
and 

(2)  Capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.  With  respect  to 
vehicles  other  than  passenger  cars,  the 
determination  covered: 


"(a)ll  other  types  of  motor  vehicles 
manufactured  from  January  1, 1968  on.  which 
are  certified  by  their  original  manufacturer  as 
complying  with  all  applicable  Canadian 
motor  vehicle  safety  standards,  and  which 
are  of  the  same  make,  model,  and  model  year 
of  any  *  *  *  multipurpose  passenger  vehicle, 
truck,  bus,  *  *  *  that  was  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  or  originally  manufactured 
in  the  United  States  for  sale  there  *  •  • ."  (at 
32990). 

The  basis  of  the  determination  was 
the  near  identicality  of  the  CMVSS  to 
the  FMVSS.  However,  the  notice 
recognized  a  divergence  in  FMVSS  No. 
208  which  requires  automatic  restraints 
for  passenger  cars  manufactured  on  or 
after  September  1, 1989,  and  CMVSS  No. 
208  which  contains  no  similar 
requirement.  Accordingly,  the 
determination  applied  to  passenger  cars 
of  post-August  1989  Canadian 
manufacture  only  if  they  are  equipped 
with  an  automatic  restraint  system  by 
their  original  manufacturer  which 
complies  with  FMVSS  No.  208. 

There  will  be  significant  changes  to 
FMVSS  208  Occupant  Crash  Protection 
and  FMVSS  202  Head  Restraints,  that 
affect  vehicles  other  than  passenger  cars 
beginning  with  the  1992  model  year,  and 
to  FMVSS  216  Roof  Crush  Resistance, 
that  affect  these  same  vehicles 
beginning  with  the  1994  model  year,  and 
that  are  not  required  by  the  respective 
CMVSS.  With  respect  to  FMVSS  208, 
multipurpose  passenger  vehicles  (MPVs) 
and  trucks  with  a  GVWR  of  8,500 
pounds  or  less  having  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less, 
must  comply  with  the  frontal  crash  test 
requirements  using  either  "active  belts 
or  passive  restraints".  Further  MPVs 
(except  for  motor  homes),  trucks  and 
buses  (except  school  buses)  with  a 
GVWR  of  10,000  pounds  or  less,  must  be 
equipped  with  rear  seat  lap/shoulder 
belts  at  the  outboard  seating  positions. 
Light  truck  manufacturers  are  required 
to  begin  phasing  in  automatic  crash 
protection  beginning  September  1, 1994. 
and  to  apply  it  to  100%  of  production  on 
September  1, 1997.  As  for  FMVSS  202, 
MPVs,  trucks,  and  buses  with  a  GVWR 
of  10,000  pounds  or  less,  must  comply 
with  head  restraint  requirements. 
Finally,  multipurpose  passenger 
vehicles,  trucks,  and  buses  whose 
GVWR  is  less  than  6,000  pounds 
manufactured  on  and  after  September  1. 
1993,  must  comply  with  roof  crush 
resistance  requirements.  These 
requirements  of  FMVSS  202,  208,  and 
216  have  not  been  added  to  the 
Canadian  standards.  Whether  Canadian 
vehicles  not  manufactured  to  conform  to 
Standard  No.  202  would  be  "capable  of 
being  readily  modified"  to  meet 


requirements  that  become  effective 
September  1. 1991,  would  depend  on  the 
seat  back  design,  and  on  the 
relationship  to  the  seat  of  other 
regulated  features  (seat  anchorages,  seat 
belts,  and  seat  belt  anchorages).  Some 
vehicles  might  not  be  capable  of  being 
readily  modified.  NHTSA  does  not 
believe  that  it  would  be  feasible  for  such 
vehicles  to  be  considered  as  "capable  of 
being  readily  modified"  to  comply  with 
the  FMVSS  202  and  208  (frontal  crash 
test)  requirements  that  become  effective 
September  1, 1991,  the  FMVSS  216 
requirements  that  become  effective 
September  1, 1993.  and  the  additional 
FMVSS  208  (automatic  protection) 
requirements  that  begin  phasing-in 
September  1, 1994. 

Tentative  Amended  Determinatious 

Accordingly,  in  consideration  of  the 
above,  the  agency  has  tentatively 
determined  to  amend  its  determination 
of  August  13, 1990,  covering  all 
multipurpose  passenger  vehicles,  trucks, 
and  buses  "manufactured  from  January 
1. 1968  on".  The  amended  determination 
would  coven 

(a)  All  multipurpose  passenger 
vehicles,  trucks,  and  buses 
manufactured  on  and  after  January  1, 
1968  and  before  September  1, 1991; 

(b)  All  multipurpose  passenger 
vehicles,  trucks  and  buses  manufactured 
on  or  after  September  1, 1991,  and 
before  September  1, 1993,  by  their 
original  manufacturer  to  comply  with, 
the  requirements  of  U.S.  FMVSS  202  and 
208  to  which  they  would  have  been 
subject  had  they  been  manufactured  for 
sale  in  the  United  States;  and 

(c)  All  multipurpose  passenger 
vehicles,  trucks  and  buses  manufactured 
on  or  after  September  1, 1993,  by  their 
original  manufacturer  to' comply  with 
the  requirements  of  U.S.  FMVSS  202,  208 
and  216  to  which  they  would  have  been 
subject  had  they  been  manufactured  for 
sale  in  the  United  States. 

Conunents 

Interested  person  are  invited  to 
submit  comments  on  the  amendment 
proposed  above.  It  is  requested,  but  not 
required,  that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment  date 
indicated  below  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  address  noted  above  both 
before  and  after  the  date.  Comments 
received  after  the  closing  date  will  be 
considered  to  the  extent  practicable. 
Notice  of  adoption  of  the  amended 
determination  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 
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Authority:  IS  U.S.C.  1397(c)(3)(AKi)[n]  and 
(C)(iii):  49  CFR  593.8,  delegation  of  authority 
at49CFRl.50. 

Issued  on  October  3. 1991. 
Jerry  Ralph  Curry, 
Administrator. 

(FR  Doc.  91-24184  Filed  10-7-91;  8:45  am] 
BiUJNO  COOC  4t10-S*-M 

[Docket  No.  90-02-VE-NO2] 

Hnal  Determination  That  Certain 
Nonconforming  Vehicles  Are  Eiigible 
for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Final  determination  that  certain 
nonconforming  vehicles  are  eligible  for 
importation. 

summary:  This  notice  announces  final 
determinations  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
that  certain  Canadian  motor  vehicles 
certified  as  complying  with  the 
Canadian  Motor  Vehicle  Safety 
Standards,  but  which  are  not  certified  as 
complying  with  the  Federal  motor 
vehicle  safety  standards,  are 
nevertheless  eligible  for  importation  into 
the  United  States  because  the  safety 
features  of  the  vehicle  comply  with  or 
are  capable  of  being  modified  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards. 
DATES:  The  final  determinations  are 
effective  upon  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Shifflett,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5307). 
SUPPLEMENTARY  INFORMATION! 

Background 

On  January  18, 1991.  NHTSA 
published  in  the  Federal  Register 
tentative  determinations  that  certain 
nonconforming  vehicles  were  eligible  for 
importation  into  the  United  States,  and 
afforded  the  public  an  opportunity  to 
comment  (58  FR  2063). 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  (the 
Act),  a  motor  vehicle  that  was  not 
originally  manufactured  and  certified  to 
conform  to  all  apphcable  Federal  motor 
vehicle  safety  standards  shall  be 
refused  admission  into  the  United  States 
on  and  after  January  31, 1990,  unless 
NHTSA  has  made  one  of  the  following 
determinations,  either  pursuant  to  a 
petition  or  on  its  own  initiative — 

(1)  That  the  motor  vehicle: 

Is  substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation  and 
sale  into  the  United  States,  certified  under 


section  114  (of  the  Act),  and  of  the  same 

model  year  *  *  *  as  the  model  of  the  motor 
vehicle  to  be  compared,  and  is  capable  of 
being  readily  modified  to  conform  to 
applicable  Federal  motor  vehicle  safety 
standards. 

(section  108  (c)(3)(A)(i)(I), 
determinations  under  this  provision  are 
referred  to  in  this  notice  as  Category  I 
determinations)  or 

(2)  "where  there  is  no  substantially 
similar  United  States  motor  vehicle," 
that  the: 

Safety  features  of  the  motor  vehicle  comply 
with  or  are  capable  of  being  modified  to 
comply  with  all  applicable  Federal  motor 
vehicle  safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as  the 
Secretary  determines  to  be  adequate  *  *  * 

(section  108  (c)(3)(A)(i)(II). 
determinations  under  this  provision  are 
referred  to  in  this  notice  as  Category  II 
determinations) 

On  August  13. 1990.  NHTSA  published 
a  notice  in  the  Federal  Register  at  55  FR 
32988  making  final  Category  I 
determinations  that  certain  motor 
vehicles  that  are  certified  as  conforming 
to  the  Canadian  motor  vehicle  safety 
standards  (referred  to  in  this  notice  as 
CMVSS)  but  which  are  not  certified  as 
conforming  to  the  U.S.  Federal  motor 
vehicle  safety  standards  (referred  to  in 
this  notice  as  FMVSS)  were  eligible  for 
importation.  While  this  determination 
covered  most  vehicles  manufactured  for 
sale  in  Canada  since  January  1. 1968,  it 
did  not  extend  to  vehicles  that  may  have 
been  made  for  the  Canadian  market, 
with  no  counterpart  sold  in  the  United 
States.  Examples  are  specialized 
vehicles  of  low  production,  such  as 
horse  trailers,  or  passenger  cars  such  as 
the  Hyundai  Pony  and  Stellar. 

As  NHTSA  has  previously  noted,  in 
most  essential  respects,  the  CMVSS's 
are  identical  to  the  FMVSS's.  To  be  sure, 
there  are  certain  differences.  CMVSS 
No.  208.  Seat  Belt  Installation,  unlike 
FMVSS  No.  208.  Occupant  Crash 
Protection,  does  not  require  installation 
of  automatic  restraints  for  passenger 
cars  manufactured  on  and  after 
September  1, 1989.  Three  further 
examples  will  suffice.  Under  CMVSS 
No.  101,  Control  and  Displays, 
speedometers/odometers  must  be 
marked  in  kilometers,  while  those 
complying  with  FMVSS  No.  101,  Control 
and  Displays,  need  only  to  be  marked  in 
miles  per  hour.  Headlamps  meeting  ECE 
requirements  are  permissible  under 
CMVSS  No.  108,  Lamps,  Reflective 
Devices  and  Associated  Equipment,  but 
they  are  not  permissible  under  FMVSS 
No.  108.  CMVSS  No.  121,  Air  Brake 
Systems,  unlike  FMVSS  No.  121,  does 
not  require  brakes  on  all  axles. 


With  respect  to  eligibility  for  a 
Category  II  determination,  where  a 
vehicle  certified  to  the  CMVSS  already 
conforms  to  a  FMVSS,  the  question  of 
this  capability  of  modification  is  not 
reached.  Further,  because  of  the  near 
identicality  of  the  CMVSS  and  FMVSS 
(other  than  the  automatic  restraint 
requirements  that  became  effective  for 
all  passenger  cars  effective  September  1, 
1989,  and  the  dynamic  side  impact 
requirements  that  will  become  efi^ective 
for  all  passenger  cars  effective 
September  1, 1996),  it  appears  that  such 
modifications  as  may  be  required  are 
comparatively  minor  in  nature,  and 
hence  such  vehicles  are  capable  of  being 
modified  to  comply  with  all  applicable 
FMVSS.  Thus,  adequate  evidence 
existed  to  support  a  tentative  conclusion 
by  NHTSA  that  Canadian  vehicles  that 
were  not  eligible  for  a  Category  I 
determination  and  were  not  covered  by 
its  previous  final  Category  I 
determination,  were  suitable  for  a 
Category  II  determination.  Accordingly, 
NHTSA  published  tentative 
determinations  that  these  vehicles  were 
eligible  for  importation. 

Comment  on  the  Tentative 
Determinations 

One  comment  was  received  In 
response  to  the  notice  of  tentative 
determinations.  Ford  Motor  Company 
supported  NHTSA  "but  noted  that  there 
will  be  "significant  changes  to  FMVSS 
208  Occupant  Crash  Protection  and 
FMVSS  202  Head  Restraints",  that  affect 
vehicles  other  than  passenger  cars 
beginning  with  the  1992  model  year,  and 
that  are  not  required  by  the  respective 
CMVSS.  Specifically,  multipurpose 
passenger  vehicles  (MPVs)  and  trucks 
with  a  GVWR  of  8,500  pounds  or  less 
having  an  unloaded  vehicle  weight  of 
5,500  pounds  or  less,  must  comply  with 
the  frontal  crash  test  requirements  using 
either  "active  belts  or  passive 
restraints."  Further.  MPVs  (except  for 
motor  homes),  trucks  and  buses  (except 
school  buses)  with  GVWR  of  10,000 
pounds  or  less,  must  be  equipped  with 
rear  seat  lap/shoulder  belts  at  the 
outboard  seating  positions.  Finally, 
MPVs.  trucks,  and  buses  with  a  CVWR 
of  10.000  pounds  or  less,  must  comply 
with  head  restraint  requirements.  These 
requirements  have  not  been  added  to 
the  Canadian  standards,  and  Ford 
doubts  whether  it  would  be  feasible  for 
"such  vehicles  to  be  considered  as 
'capable  of  being  modified'  to  comply 
with  the  requirements  of  the  1992  level 
FMVSS  208  and  202."  If  also  suggests 
that  these  determinations  should  be 
reconsidered  "as  and  when  the  agency 
promulgates  roof  crush,  passive  restraint 
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and  side  impact  requirements  for  these 
light  truck  type  vehicles  *  *  *." 

The  agency  concurs  with  this 
comment,  and  is  making  an  appropriate 
limitation  in  its  fmal  determination.  It 
will  also  consider  further  limitations 
based  upon  future  standards,  both 
American  and  Canadian. 

This  will  require  a  modification  of  the 
agency's  previous  determination  of 
eligibility  concerning  Category  I 
Canadian  trucks,  buses,  and  MPVs.  and 
the  agency  is  publishing  an  appropriate 
companion  notice. 

Final  Determinations 

Accordingly,  in  consideration  of  the 
above,  with  respect  to 

(a)  All  passenger  cars  manufactured 
on  and  after  January  1, 1968,  and  before 
September  1, 1989. 

(b)  All  passenger  cars  manufactured 
on  and  after  September  1, 1989,  and 
before  September  1, 1996,  which  are 
equipped  with  an  automatic  restraint 
system  that  complies  with  FMVSS  No. 
208. 

(c)  All  multipurpose  passenger 
vehicles,  trucks,  and  buses 
manufactured  between  January  1, 1968, 
and  September  1, 1991. 

(d)  All  multipurpose  passenger 
vehicles,  trucks,  and  buses 
manufactured  on  and  after  September  1, 
1991,  by  their  original  manufacturer  to 
comply  with  the  requirements  of  FKfVSS 
No.  202  and  208  to  which  they  would 
have  been  subject  had  they  been 
manufactured  for  sale  in  the  United 
States,  and 

(e)  All  trailers  and  motorcycles 
manufactured  on  and  after  January  1, 
1968,  and  for  which  there  is  no 
substantially  similar  United  States 
motor  vehicle,  but  which  are  certified  by 
their  original  manufacturer  as  complying 
with  all  applicable  Canadian  motor 
vehicle  safety  standards. 

The  National  Highway  Traffic  Safety 
Administration  hereby  determines  that 
the  safety  features  of  such  motor 
vehicles  comply  with  or  are  capable  of 
being  modified  to  comply  with  all 
applicable  U.S.  Federal  motor  vehicle 
safety  standards. 

Fee 

Section  108(c)(3)(A)(iiiJ  requires 
registered  importers  to  pay  such  fees  as 
NHTSA  reasonably  establishes  to  cover 
its  cost  in  making  determinations  under 
subsection  (i)(l]  on  its  own  initiative 
that  motor  vehicles  are  eligible  for 
importation.  In  implementation  of  this 
requirement,  for  Fiscal  Year  1991, 
NHTSA  has  specified  (55  FR  40664. 
October  4, 1990)  that  such  fee  is  payable 
on  behalf  of  every  person  importing  a 
vehicle  covered  by  a  determination  on 


the  Administrator's  initiative,  and  that 
the  fee  is  $156.  Thus,  a  fee  of  $156  must 
be  submitted  to  the  agency  for  any 
vehicle  imported  pursuant  to  a  final 
determination  made  under  this  notice. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(IIJ  and 
(C)(iii):  49  CFR  593.8;  delegation  of  authority 
at  49  CFR  1.50. 

Issued  on  October  3, 1991. 
(erry  Ralph  Cuny, 
Administrator. 
(FR  Doc.  91-24185  Filed  10-7-91:  8:45  am] 

BILUNQ  COOC  4910-5«-M 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirements  Under  0MB  Review 

agency:  United  States  Information 

Agency. 

ACTION:  Notice  of  reporting 

requirements  submitted  for  OMB 

review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35],  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  Agency  has  made  such  a 
submission.  In  accordance  with  40 
U.S.C.  486(c)  and  Executive  Order  12352, 
dated  March  17, 1982,  USIA  is 
requesting  approval  for  a  three-year 
extension  to  ah  information  collection 
entitled  "Information  Collection  in 
Support  of  USIA  Acquisition  Process" 
under  OMB  Control  Number  3116-0185. 
Estimated  burden  hours  per  response  is 
256  hours.  Respondents  will  be  required 
to  respond  only  one  time. 
DATES:  November  7, 1991. 
COPIES:  Copies  of  the  Request  for 
Clearance  (SF-83),  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Office 
for  USIA:  and  also  to  the  USIA 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT 
Agency  Clearance  Officer,  Ms.  Debbie 
Knox,  United  States  Information 
Agency,  M/ASP.  301  Fourth  Street,  SW., 
Washington,  DC  20547,  telephone  (202) 
619-5503;  and  OMB  review:  Mr.  C. 
Marshall  Mills,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503,  telephone  (202)  395-7340. 

SUPPLEMENTARY  INFORMATION:  Public 

reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0185)  is 
estimated  to  average  256  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  United 
States  Information  Agency,  M/ASP,  301 
Fourth  Street  SW.,  Washington,  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Title:  Information  Collection  in 
Support  of  USIA  Acquisition  Process. 

Form  Number  None. 

Abstract:  Information  collection  from 
the  public  is  necessary  to  evaluate  bids 
and  responses  from  potential  suppliers 
for  supplies,  services  and  hardware  for 
the  purpose  of  making  awards  in 
conformance  with  rules  and  regulations 
governing  procurement  by  federal 
government  departments  and  agencies. 

Proposed  Frequency  of  Responses; 
No.  of  respondents — 1,200; 
Recordkeeping  Hours — 240;  Total 
Annual  Burden— 307,200. 

Dated:  October  3. 1991. 
Rose  Royal, 

Federal  Register  Liaison. 

(FR  Doc.  91-24212  Filed  10-7-91;  8:45  am] 

BIUJNO  CODE  S230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 
Affairs. 


ACTION:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  ot  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
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asked  to  respond;  (4]  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable:  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

addresses:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  {20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
November  7, 1996. 

Dated:  September  30. 1991. 

By  direction  of  the  Secretary. 
B.  Michael  Berger, 
Director.  Records  Management  Service. 

Extension 

,1.  Application  for  Reinstatement 
(insurance  Lapsed  More  than  6 
Months),  VA  Form  29-352. 

2.  This  form  is  used  by  veterans  to  apply 
for  reinstatement  of  their  Government 
Life  insurance  or  Total  Disability 
income  Provision  which  has  lapsed 
for  more  than  six  months. 


3.  Individuals  or  households. 
4. 1,213  hours. 

5.  30  minutes. 

6.  On  occasion. 

7.  2,426  respondents. 

|FR  Doc.  91-24156  Filed  10-7-91;  8:45  am] 
MLUNO  CODE  •320-01-H 


Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(8).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 


NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  lackey. 
NEOB,  room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
November  7, 1991. 

Dated:  September  30, 1991. 

By  direction  of  the  Secretary. 
B.  Michael  Berger, 
Director,  Records  Management  Service. 

Extension 

1.  VA  Request  for  Determination  of 
Reasonable  Value/HUD  Application 
for  I^operty  Appraisal  and 
Commitment,  VA  Form  2ft-1805/HUD 
Form  92800-1 

2.  This  form  provides  information  to 
permit  the  assignment  of  appraisals 
and  inspections  of  properties  in  order 
to  determine  the  reasonable  value  of 
properties  proposed  as  security  for 
guaranteed  or  direct  home  loans  and 
to  require  minimum  property 
standards. 

3.  Individuals  or  households 

4.  80,000  hours 
5. 12  minutes 

6.  On  occasion 

7.  400,000  responses. 

[FR  Doc.  91-Z4157  Filed  10-7-91;  8:45  am) 

BILUMO  CODE  •32<M)1-«i 
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Federal  Register 
Vol.  56,  No.  195 
Tuesday,  October  8,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>rished 
under  the  "Giovenvnent  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C  552b(e)(3)),  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  October  10, 1991, 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FliRTHER  INFORMATION  CONTACT 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATtON:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 
Closed  Session* 
A.  New  Business 
1.  Enforcement  Actions. 


'Session  closed  to  the  public— exempt 
pursuant  to  5  U.S.C.  552b(c)(8)  and  (9). 

Dated:  October  3, 1991. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  91-24290  Filed  10-4-91;  11:23  am] 

BILUNG  CODE  S70S-01-M 

FEDERAL  HOUSING  FINANCE  BOARD 
TIME  AND  date:  9:00  a.m.  Tuesday, 
October  15, 1991. 

PLACE:  Board  Room.  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  DC  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 


PORTIONS  OPEN  TO  THE  PUBLIC:  The 

Board  will  consider  the  following: 

1.  Monthly  Reports 

A.  Approval  of  the  September  Board 
Minutes 

B.  District  Bank  Directorate 

C.  Housing  Finance  Directorate 

2.  Director  Eligibility  Regulations 

PORTIONS  CLOSED  TO  THE  PUBUC:  The 

Board  will  consider  the  following: 

1.  Office  of  Finance  Update 

2.  Legislative/Strategic  Discussion 

'3.  FHLBank  Presidents'  Compensation 
Update 

4.  Dividend  Policy  Update 

5.  RTC  Project 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552(c)(2),  (8), 
(9)(A)  and  (9)(B)  of  title  5  of  the  United 
States  Code.  5  U.S.C.  552b(c)(2),  (8), 
(9)(A)  and  (9)(B). 
CONTACT  PERSON  FOR  MORE 
information:  Elaine  Baker,  Executive 
Secretary  to  the  Board,  (202)  40ft-2837. 
).  Stephen  Britt, 
Executive  Director. 
[FR  Doc.  91-24292  Filed  10-4-91;  11:23  am] 

BILUNO  CODE  672S-01-M 

BOARD  OF  GOVERNORS  Of  THE  FEDERAL 

RESERVE  SYSTEM. 

TIME  AND  date:  11:00  a.m.,  Tuesday, 

October  15. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  currency 
processing  equipment  within  the  Federal 
Reserve  System.  (This  item  was  originally 
announced  for  a  closed  meeting  on  October  7, 
1991.) 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  October  4, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-24386  Filed  10-4-91;  3:19  pm] 
BILUNO  COOe  6310-«1-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  October  7, 14,  21.  and 
28, 1991. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  October  7 

Monday,  October  7 

10:30  a.m. 
Briefing  on  Use  of  Advanced  Computers  in 
AEOD  and  Status  of  Upgrading  NRC 
Operations  Center's  Emergency 
Telecommunications  Systems  (Public 
Meeting) 
3:00  p.m. 
Collegial  Discussion  of  Recent 
International  Safety  Issues  (Public 
Meeting) 
4KX)  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Tuesday,  Octobers 

8:30  a.m. 
Discussion  of  management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.2) 

Week  of  October  14— Tentative 

Thursday,  October  17 

2:00  p.m. 

Briefing  on  Staff  Recommended  Course  of 
Action  on  Adhering  to  10  CFR  Part  52 
(Public  Meeting) 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Rule  Entitled  "Material  Control  and 
Accounting  Requirements  for  Uranium 
Enrichment  Facilities  Producing  Special 
Nuclear  Material  of  Low  Strategic 
Significance"  and  Conforming 
Amendments  to  10  CFR  Parts  2,  40,  70, 
and  74  (Tentative) 

Friday,  October  18 

9:00  a.m. 
Briefing  on  IIT  Report  on  Nine  Mile  Point 
(Public  Meeting) 
10:00  a.m. 
Briefing  on  GE-Wilmington  Incident  (Public 
Meeting) 


Federal  Register  /  Vol.  56.  No.  195  /  Tuesday.  October  8.  1991  /  Sunshine  Act  Meetings         50753 


Week  of  October  21— Tentative 

Tuesday.  October  22 
2:00  p.m. 


Briefing  on  Status  of  Technical 
Specifications  Improvement  Program 
(Public  Meeting) 

3:30  p.m. 
Affirmation/Discussion  and  Vole  (Public 

Meeting)  (if  needed) 
Week  of  October  28— Tentative 
Tuesday,  October  29 
1:30  p.m. 


Briefing  on  Status  of  Emergency  Planning 
Issues  for  Pilgram  (Public  Meeting) 

Wednesday.  October  30 

10:00  a.m. 

Briefing  on  Site  Decommissioning 
Management  Plan  (Public  Meeting) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 


subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292. 
CONTACT  PERSON  FOR  MOWS 
information:  William  Hill  (3011  492- 
1661. 

Dated:  October  3, 1991. 
William  M.  Hill,  |r.. 
Office  of  the  Secretary. 
(FR  Doc  91-24355  Filed  10-4-91:  3:19  pm| 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Ottice  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  to  the  Export  Visa 
Arrangement  for  Certain  Cotton,  Wool, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
the  Union  of  Soviet  Socialist  Republics 

Correction 

In  notice  document  91-21088  beginning 
on  page  43743  in  the  issue  of  September 
4, 1991,  make  the  following  correction: 

On  page  43743,  in  the  third,  under 
SUPPI^MENTARY  INFORMATION:,  in  the 
second  paragraph,  in  the  seventh  line, 
after  "after"  insert  "September  11, 1991". 

BILLING  CODE  1505.01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TA92-2-82-000  and  TM92-2-82- 

000] 

Viking  Gas  Transmission  Co.;  Rate 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

Correction 

In  notice  document  91-23013  beginning 
on  page  48551,  in  the  issue  of 
Wednesday,  September  25, 1991,  make 
the  following  correction: 

On  page  48552,  in  the  first  column,  in 
the  file  line  at  the  end  of  the  document 
FR  Doc.  91-23012"  should  read  "FR 
Doc.  91-23013". 

BILUNG  CODE  1505.01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  333 

[Docket  No.  81N-114A] 
RIN  0905-AA06 

Topical  Acne  Drug  Products  for  Over* 
the^ounter  Human  Use;  Amendment 
of  Tentative  Final  Monograph 

Correction 

In  proposed  rule  document  91-18696 
beginning  on  page  37622  in  the  issue  of 
Wednesday,  August  7, 1991,  make  the 
following  corrections: 

1.  On  page  37622,  in  the  third  column, 
in  the  fourth  line,  "Slage"  should  read 
"Slaga". 

2.  On  page  37623,  in  the  third  column, 
in  the  third  full  paragraph,  four  lines 
from  the  bottom,  and  in  the  fourth  full 
paragraph,  four  lines  from  the  bottom, 
"neoplasma"  should  read  "neoplasms". 

3.  On  page  37625,  in  the  first  column, 
in  the  sixth  full  paragraph,  in  the 
seventh  line,  "cincinomas"  should  read 
"carcinomas". 

4.  On  page  37626,  in  the  second 
column,  in  the  11th  full  paragraph,  in  the 
8th  line,  "application"  should  read 
"applications". 

5.  On  page  37630,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  ninth 
line  from  the  bottom,  "cytoxicity" 
should  read  "cytotoxicity". 

6.  On  page  37632,  in  the  second 
column,  in  paragraph  (11),  in  the  last 
line,  "34:"  should  read  "31:". 

BILUNQ  CODE  150SH>1.O 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  870 

Abandoned  Mine  Reclamation  Fund- 
Fee  Collection  and  Coal  Production 
Reporting,  Reclamation  Fee,  Basis  for 
Coal  Weight  Determination 

Correction 

In  proposed  rule  document  91-9856 
appearing  on  page  19335  in  the  issue  of 
Friday.  April  26. 1991.  in  the  second 
column,  in  the  file  line  at  the  end  of  the 


document.  "FR  Doc.  91-8856"  should 
read  "FR  Doc.  91-9856". 


BILUNO  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  189 

(CGO  88-0321 
RIN2115-AD05 

incorporation  and  Adoption  of 
Industry  Standards 

Correction 

In  rule  document  91-17642  beginning 
on  page  35827  in  the  issue  of  Monday. 
July  29, 1991  and  corrected  on  page 
46354  in  the  issue  of  Wednesday. 
September  11, 1991.  make  the  following 
correction: 

§189.55-5    [Corrected] 

On  page  46354.  in  the  third  column, 
the  second  correction  should  read  as 
follows: 

2.  On  page  35829,  in  the  first  column, 
in  S  189.55-5(b).  the  footnote  reference  1 
should  appear  after  "structure". 

BlUINa  CODE  1505-01-0 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[Fl  069-89] 

Reasonable  Mortality  Charges  for  Life 
insurance  Contracts 

Correction 

In  proposed  rule  document  91-15634 
beginning  on  page  30718,  in  the  issue  of 
Friday,  July  5, 1991,  make  the  following 
corrections 

§1.7702-1    [Corrected] 

1.  On  page  30721.  in  the  first  column. 

§  1.7702-l(c)(2){l)  is  correctly  designated 
as  §  1.7702-l(c)(2)(i). 

2.  On  the  same  page,  in  the  second 
column,  in  §  1.7702-l(c)(2),  in  the  first 
line  "Siibstantiar  should  read 
"Substandard". 

BILUNQ  CODE  150S-01-a 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

(FI-189-84] 

RIN  1545-AH46 

Original  Issue  Discount;  Treatment  of. 
Debt  Instruments  Purchased  at  a 
Premium 

Correction 

In  proposed  rule  document  91-16556. 
beginning  on  page  31887,  in  the  issue  of 
Friday,  July  12, 1991.  make  the  following 
corrections: 

1.  On  page  31888,  in  the  second 
column,  in  the  last  paragraph,  in  the 
ninth  line  "or*  should  read  "or". 

2.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in  the 
ninth  line  "1727(c)"  should  read 
"1272(c)". 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 
(FRL  4012-51 

Guidelines  Establishing  Test 
Procedures  for  ttie  Analysis  of 
Pollutants  Under  the  Clean  Water  Act 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  Technical 

amendments. 

summary:  This  action  under  the  Clean 
Water  Act  (CWA)  section  304(h) 
amends  40  CFR  part  136  to  add 
clarifying  footnotes  to  the  lists  of 
approved  test  procedures,  update 
method  citations  in  Tables  lA,  IB,  IC.  ID, 
and  IE  to  amend  the  incorporation  by 
reference  section  of  the  regulation 
accordingly,  and  to  correct  certain 
typographical  errors  and  omissions. 
EFFECTIVE  DATE:  This  amendment 
becomes  effective  on  October  8, 1991. 
The  incorporation  by  reference  of  the 
publications  listed  in  this  notice  are 
approved  by  the  Director  of  Federal 
Register  as  of  October  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Lichtenberg  Environmental 
Monitoring  Systems  Laboratory,  Office 
of  Research  and  Development,  U.S. 
Environmental  Protection  Agency, 
Cincinnati,  Ohio  45268,  Telephone 
Number:  (513)  56&-7306. 
SUPPLEMENTARY  INFORMATION: 

I.  These  technical  amendments  update 
the  references  to  analytical  methods 
already  approved  under  section  304(h) 
to  the  current  editions  published  by 
EPA,  U.S.  Geological  Survey,  and 
various  standards  organizations.  No 
new  methods  are  introduced.  EPA  has 
carefully  reviewed  each  cited  method 
for  substantive  changes  between  the 
current  editions  and  the  previously  cited 
editions.  Methods  cited  in  this 
amendment  that  were  not  previously 
cited  are  substantively  the  same  as  the 
approved  EPA  method  and/or  were 
derived  from  the  EPA  method. 

In  publishing  the  final  rule  (55  FR 
24532,  June  15. 1990)  approving  the 
Direct  Current  Plasma  (DCP)  Atomic 
Emission  Spectrometric  Method  as  an 
approved  Nationwide  Alternate 
Procedure  (ATP),  EPA  inadvertently 
omitted  incorporating  the  reference  to 
the  method  into  §  136.3(b) 
"Identification  of  Test  Procedures" 
under  "References,  Sources,  Costs,  and 
Table  Citations".  This  omission  is  being 
corrected  in  a  separate  notice  by  adding 
reference  32,  "Direct  Current  Plasma 
(DCP)  Optical  Emission  Spectrometric 


Method  for  Trace  Elemental  Analysis  of 
Water  and  Wastes,  Method  #AES0029", 
1988 — revised  1991.  Applied  Research 
Laboratories.  Inc..  24911  Avenue 
Stanford,  Valencia,  CA  91355.  Table  IB. 
Note  33  to  that  section. 

On  July  3, 1991  (at  56  FR  30519),  EPA 
proposed  to  eliminate  Freon  113  from  all 
of  its  environmental  test  methods 
because  of  its  association  with  the 
depletion  of  the  stratospheric  ozone 
layer.  This  Rule  will  affect  methods 
approved  under  40  CFR  part  136  for 
Parameter  41 — Oil  and  Grease,  i.e..  EPA 
Method  413.1  and  Method  5520B  of 
Standard  Methods.  In  the  July  3 
proposed  rule,  EPA  recommended  a 
solvent  mixture.  n-hexane  + methyl 
tertiary  butyl  ether  (80+20).  as  the 
substitute  for  Freon  113  in  the 
gravimetric  measurement  of  oil  and 
grease.  Based  on  the  public  comments 
and  the  results  of  ongoing  research  this 
mixture  or  another  solvent  will  be 
selected  for  inclusion  in  the  Final  Rule. 
EPA.  at  that  time,  will  approve  the 
selected  solvent  for  use  under  40  CFR 
part  136. 

The  U.S.G.S.  Method  for  fecal 
streptococci  method  30055-77  cited  in 
Table  lA  was  revised  in  1985  to  include 
preparation  of  the  KF  Streptococcus 
Agar  by  boiling  in  a  water  bath  tq  avoid 
scorching  the  medium.  Therefore,  the 
method  is  fully  acceptable. 

II.  The  EPA  Method  References  have 
been  updated  to  include  the  1983 
editorially  revised  edition  of  "Methods 
for  Chemical  Analysis  of  Water  and 
Wastes"  so  that  this  edition  or  the  1979 
edition,  whichever  is  available  to  the 
analyst,  may  be  used. 

III.  The  Standard  Methods  references 
in  Tables  lA.  IB.  IC.  ID,  and  IE  are 
generally  updated  to  the  17th  Edition  by 
today's  notice.  Each  approved  method 
was  carefully  reviewed  for  substantive 
changes  between  the  16th  and  17th 
Editions.  With  the  exception  of  the 
Turbidimetric  Method  for  Sulfate,  the 
17th  Edition  Methods  were  found  to  be 
technically  equivalent  to  the  approved 
16th  Edition  Methods.  Therefore,  we  are 
updating  the  Standard  Methods  citations 
to  the  17th  Edition  for  all  but  the 
Turbidimetric  Method  for  Sulfate  which 
will  continue  to  be  cited  to  the  15th 
Edition.  The  list  of  references 
incorporated  into  this  regulation 
continues  to  cite  the  13th  Edition  of 
Standard  Methods  to  support  the 
titrimetric  iodine  method  for  sulfide. 

Standard  Methods  has  edited  certain 
previously  approved  EPA  600  Series 
Methods  for  Organic  Chemicals  in 
Water  to  its  format  and  published  them 
in  the  Standard  Methods  17th  Edition. 
EPA  has  examined  the  Standard 
Methods  version  of  these  methods  and 


found  them  to  be  technically  the  same 
as  the  EPA  approved  methods. 
Therefore,  EPA  by  this  notice  accepts 
the  incorporation  by  reference  of 
Standard  Methods  6210B,  6220B,  6230B, 
6410B,  6420B,  6440B,  and  6630B  for  use 
under  40  CFR,  Part  136.  These  methods 
are  for  organic  analytes  non-pesticides 
listed  in  Table  IC  and  pesticides  listed 
in  Table  ID.  The  listings  reflect  the 
numbering  system  change  made  in  the 
17th  Edition  of  Standard  Methods. 

IV.  References  in  Tables  L\.  IB,  IC.  ID, 
and  IE  to  the  American  Society  for 
Testing  and  Materials  (ASTM).  U.S. 
Geological  Survey  (USGS),  and  or  the 
Association  of  Official  Analytical 
Chemists  (AOAC)  Methods  have  also 
been  updated  where  appropriate  to  the 
most  recent  editions.  The  AOAC 
methods  cited  reflect  the  numbering 
system  changes  that  were  made  in  the 
15th  Edition  of  the  AOAC  Methods. 

V.  The  remaining  amendments  in  this 
notice  are  very  minor  and  are  typo- 
graphical or  editorial  in  nature.  Tables 
LA.  IB.  IC.  ID.  and  IE  and  the  notes  to 
these  Tables  have  been  reprinted  in 
their  entirety  for  the  convenience  of  the 
user. 

VI.  The  Administrative  Procedure  Act. 
5  U.S.C.  551.  et  seq.,  authorizes  an 
agency  to  forego  notice  and  t:omment 
rulemaking  when  the  agency  for  good 
cause  finds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  EPA  believes  that  public 
comment  on  these  technical 
amendments  is  unnecessary  because  the 
need  for  the  updates  to  references  and 
the  errors  were  pointed  out  and  urged 
by  the  public;  to  benefit  the  public,  the 
updates  should  be  approved  and  the 
errors  should  be  corrected  as  soon  as 
possible.  Therefore,  notice  and  public 
procedure  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  and  does  not  apply  to  this 
Technical  Amendment  notice. 

VII.  Executive  Order  12291  requires 
each  Federal  agency  to  determine  if  a 
regulation  is  a  major  rule  as  defined  by 
the  order  and  to  prepare  and  consider 
regulatory  impact  analysis  for  such 
rules.  This  technical  amendment  is  not  a 
major  regulatory  action  because  it  will 
not  have  a  major  financial  or  adverse 
impact  on  the  community. 

The  Regulatory  Flexibility  Act 
requires  (5  U.S.C.  601  et  seq.)  EPA  to 
consider  the  effect  of  regulations  on 
small  entities.  This  technical 
amendment  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
systems. 

The  Paperwork  Reduction  Act  seeks 
to  minimize  the  reporting  burden  on  the 


Federal  Register  /  Vol.  56,  No.  195  /  Tuesday.  October  8,  1991  /  Rules  and  Regulations        50759 


regulated  community,  as  well  as 
minimize  the  cost  of  federal  information 
collection  and  dissemination.  This 
technical  amendment  contains  no 
information  collection  activities  and, 
therefore,  no  Information  Collection 
Request  (ICR)  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  compliance  with 
the  Paperwork  Reduction  Act,  44  U.S.C. 


List  of  Subjects  in  40  CFR  Part  136 

Incorporation  by  reference.  Water 
pollution  control. 

Signature: 

Erich  Brctthauer, 

Assistant  Administrator,  Office  of  Research 
and  Development  (RD-672) 

PART  136— [AMENDED] 


1.  The  authority  citation  for  part  136 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304(h).  307.  and  501|a)' 
Pub.  L  95-217,  Stat.  1566,  et  seq.  (33  U.S.C. 
1251.  et  seq.)  (the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  as  amended 
by  the  Clean  Water  Act  of  1977). 

2.  In  S  136.3.  Tables  lA,  IB.  IC,  ID,  and 
IE  and  paragraphs  (b),  (c),  (d)  and  (e)  are 
revised  to  read  as  follows: 


onuL  CI  acy 

''                                                          The  following  amendments  are  made        5138.3    ld«n«f»c«t»on  of  tt«1  procedure*. 

to  40  CFR  part  136.                                          *        •        •        •        * 

Table  IA.— List  of  Approved  Biological  Test  Procedures 

Metfiod' 

EPA» 

Refarsnoe  {tmftnA  No.  or  page) 

Parameter,  units  and  method 

SUndard  methods 
17th  ed. 

ASTM 

USGS» 

Bacteria: 

1.  Coliform  (fecal),  number  per  100  ml .... 

2.  Cottform  (fecal)  In  presence  of  ctilo- 

MPN.  5  tube.  3  dilution:  or.  membrane  filter 
(MF)  \  smgle  step. 

MPN.  5  tube.  3  dilution:  or.  MF «.  single 
step*. 

MPN.  5  tube.  3  dilution:  or.  MF\  single 
step  or  two  step. 

MPN.  5  tube,  dilution:  or  MF «  with  enrich- 
ment 

MPN.  5  tube,  3  dilution;  MF«;  or.  plate 
count 

p.  132 
p.  124 
p.  132 
p.  124 
p.  114 
p.  108 
p.  114 
p.  Ill 
p.  139 
p  136 
p.  143 

9221C 
9222D 

922 1C 
9222D 
9221 B 
9222B 
9221 B 

9222B-fB.5C 
9230B 
9230C 

B-0050-8S. 

rine.  number  per  100  ml. 
3.  Coliform  (total,  number  per  100  ml.).... 

4.  Coliform  (total).  In  presence  of  ctilo- 
rine.  number  per  100  ml. 

5.  Fecal  straotococd.  number  tier  100 

B-0025-85. 

ml. 

B^X)55-85. 

Table  IA  notes: 

■  The  method  used  must  be  specified  when  results  are  reported. 

*  Bordner,  R.H.,  and  J.A.  Winter,  eds  1978.  "Microbiological  Methods  for  Monrtormg  the  Environment  Water  and  Waste."  Envtronmental  Monitoring  Systems 
Lj*ioratory,  U.S  Environmental  Protection  Agency  EPA-600/8-78-017, 

'  Bntton,  LJ.,  and  P  E  Greeson,  P  E  .  eds  ,  1989.  "Methods  lor  Collection  and  Analysis  of  Aquatic  Biological  and  Microb«otogical  Samples,"  Techniques  of  Water 
Resources  Investigations  of  the  U.S.  Geotogical  Survey,  Techniques  of  Water  Resources  Investigations,  Book  5.  Chapter  A4,  Laboratory  Analysis.  U.S.  Geographic 
Survey,  U.S.  Department  of  Intenor,  Reston,  Virginia. 

*  A  0.45  ^m  membrane  filter  (MF)  or  otfier  pore  size  certified  by  the  manufacturer  to  fully  retain  organisms  to  be  cultivated,  and  to  be  tree  of  extractables  which 
could  Interfere  with  tf>eir  growth. 

*  Because  ttw  MF  technique  usually  yields  low  and  variable  recovery  from  chlorinated  wastewaters,  the  Most  Probable  Number  mett>od  will  be  required  to  resolve 
any  controversies. 


Table  IB.— List  of  Approved  Inorganic  Test  Procedures 


Parameter,  units  and  method 


EPA' 


Reference  (method  No.  or  ptge) 


Std.  methods  17th 
Ed. 


ASTM 


USOS* 


Other 


1.  Acidity,  as  CaCO..  mg/L; 

Electrometric  and  point  or  pt>enolphthalein  and  point 

2.  Alkalinity,  as  CaCOi,  mg/L: 

Electrometric  or  cokximetric  utratksn  to  pH  4.5  manual  or. 
Automated , 

3.  Aluminum— Total  *,  mg/L;  Digestion  *  followed  by: 

AA  direct  aspiration 

AA  furnace 

Inductively  coupled  plasma  (ICP) „_......................., 

Direct  current  plasma  (OOP),  or 

Cotonmetnc  (Enochrome  cyanine  R) _ , 

4.  Ammonia  (as  N).  mg/L: 

Manual  distillatkxi  (at  pH  9.5)  *.  foHowed  by 

Nesslenzation „ ,........, 

Titration „™„ 

Electrode _.„._„_«.„._^.„..  ..„.., 

Automated  phenate  or 

Automated  electrode 

b.  Antimony— Total  *.  mg/L; 
Digestion  *  folk>wed  t>y: 

AA  direct  aspiration 

AA  furnace,  or .; . 

ICP 


305.1.. 

310.1.. 
310.2.. 


2310-B(4a).. 
2320-8 


D1 067-88.. 
D1067-88.. 


202.1 

202.2 

200.7  ».. 


31110 

31138 


i-1030-85.. 
1-2030-85. 

1-3051-85.. 


04190-68.. 


3500-A1  0. 


Arsenic— Total  ■•.  mg/L; 
Digestkxt  *  foltowed  l>y:.. 

AA  gaseous  hydride 

AA  furnace 

ICP.or 


350.2.. 
350.2.. 
350.2.. 
350.3.. 
350.1.. 


4500-NH,  B.. 
4500-NH,  C. 
4500-NH,  E.. 
4600-NH,  Q.. 
4500-NH)  H.. 


D1426-79<A). 


1-3520-65. 


01426-79(0) 

01426-79(0 MS23.85. 


204.1 

204.2 

200.7  V. 


206.5 

20e.3....„ 

206.2 

200.7  «... 


3111  8.. 
3111  8.. 
3120  8.. 


3114 

3113-4d... 


02972-64(6). 


>-3062.85. 


973.43.» 


Note  34. 


973.49.' 
973.46.* 


Note  7. 
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Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter,  urwts  and  mettxxl 


EPA' 


Coloriinetric  (SOOC) — 

7.  Barium— Total  *,  mg/U 
Oigestioo*  foOovoed  t>y: 
AA  direct  aspiration . 

AA  furnace .— — _ — _._... 

ICP,  or 

DCP — -..- 

a.  BeryWum— Total  *.  mg/L;  Digestion  «  followed  liy: 

AA  direct  aspiration — 

AA  furnace - 

ICP 

DCP.  or — 

Colorimetric  (ahjminon) —. 

9  BKKhemical  oxygen  demand  (BOOs),  mg/L; 

Dissolved  Oxygen  Depletion _ 

10.  Boro«>— Total,  mg/U 

Colonmetric  (curcumm) „ 

ICP,  or 

DCP ; -... 

Bromide,  mg/L; 

Tritrimetric - -.. 


11 


12.  Cadmiurri— Total  *,  mg/U  Digestion  *  followed  tif. 
AA  direct  aspration 


AA  furnace «« ~ 

ICP _ — 

DCP 

Voltametry  ".  or -. 

Colorimetric  (Dithaone) _.. 

13.  Calcium— Total  ♦.  mg/U  Digestion  *  followed  by: 

AA  direct  aspiration 

ICP 


206.4.. 


208.1 

20S.2 -.. 

200.7  » 


210.1 

210.2 

200.7  ». 


405.1. 


Rsfsrence  (method  No.  or  page) 


Std.  methods  17th 
Ed. 


ASTM 


3500-As. 


3111  D 

3113  B „.... 

3120  8 


3111  D.. 
3113  B.. 
3120  B.. 


3S00-Be  D. 
5210 


21  i3 

200.7  • 


320.1. 


213.1. 


213.2.... 
200.7*. 


DCP,  or _ 

Trtrimelric  (EOT  A) _ 

14.  Carbonaceous  k>iochemical  oxygen  demand  (CBOO^),  mg/L  ' 
Dissolved  Oxygen  Depletion  witti  nitrification  in)iit)itor 

15.  ChemiceU  oxygen  demand  (COD).  mg/U  Titnmetric,  or 


Spectrophotometric,  manual  or  automated . 
16  CNonde,  mg/U 

Titrimetric  (silver  nitrate) 

or  (Mercuric  nitrate),  or „ „.. 

Cotorimetnc.  manual  or 

Automated  (Ferricyanide) ,..._ 


215.1 

20a7». 


215.2_ 


410.1 

410.2  or.. 

410.3 

410.4 


17.  CNonne — Total  residual.  mg/U  Titrimetric; 

Amperometric  direct „ 

Starch  end  point  direct _ 


Back  titration  either  end  point  ' 

DPO-FAS 

Spectrophotometric,  DPO 

or  Electrode 


,  or.. 


18.  Chromium  Vt  dissolved,  mg/U  0.45  micron  filtration  toUowed 

tr 

AA  chelatKxvextratKXi.  or 

Cotorimetnc  (Diphenytoartoaride...- _ _ 

19.  Chromium— Total  ♦,  mg/U  Digestion  ♦  followed  by: 

AA  direct  aspration __ 

AA  chelatiofveictractior) - - 

AA  furnace _~ — 

DCP.  or.."..I~"I."~ '.'.. '. '. !....! 

Colorimetric  (Diphenytcarbazide) _ 

20.  Cobalt— Total  ♦,  mg/L;  Digestion  ♦  followed  tif- 

AA  direct  asp»ation 

AA  furnace^ _ 

ICP.  or _ _ 

DCP „: _ 

21.  Color  plalirxim  cobalt  units  or  dominant  wavetength,  tuM, 
luminance  purity 

Colonmetric  (ADfWI),  or „ 

(Platinum  cobalt),  or _ _.. 

Spectrophotometric 


32SJ.. 


325.1  or 
325.2. 


4500-BB. 
3120  B 


3111  BorC. 


3113  B.. 
3120  B.. 


3500-CdD.. 


D2972-84(A).. 


D3645-e4-88(A) 


D4190-88.. 


04190-88.. 


USGS* 


1-3060-85.. 


1-3064-85. 


1-3095-85.. 


1-1578-78  •.. 
.  1-3112-85™.. 


Other 


t4ota34. 


Note  34. 


01246-82 

(0(1988) 

D3557-90  (A  or  B).. 


D419O-90 

D3557-90(C).. 


3111  B.. 
3120  B.. 


3500-CaD.. 
5210  B 


5220  B.. 


4500-aB. 
4500-aC. 


330.1.. 
330.3_ 


330.2 „ 

330.4 

330.5 


2ia4_ 


218.1 

218.3 

218.2 

20a7».. 


219.1  orC. 

219.2 

20a7». 


4500-aC. 


4500-a  D.. 
4500-aB,. 

4500-CIC.. 
4500-a  F... 
4500-a  G.. 


3111  A 


3111  B 

3111  C 

3113  B 

3120  B 


110.1 

110.2 -.... 

110.3 


3500-Cr  D 

3111  B(AorB). 

3113  B 

3120  B 


0511-88(8).... 
D511-«i(A)..- 
D1 252-88 


0512-89(8).. 
D512-89(A).. 
D512-69<C).. 


D1253-76(A) 

01253-76(8) 
(1965)  Part  16.3. 


01687-86(0).. 


1-1 125-65.. 


1-3135-85  or  I- 
3136-85. 


l-1472-e5» 


t-3152-85.. 


1-3560  or 

1-3562-85 


1-3561-65.. 

1-1183-85.. 
Ml  84-65.. 
1-1187-85.. 
1-2187-85.. 


973.44  >  p.  17.' 

Note  34 
p.  S44."> 

974.27  »  p.  37.* 
Note  34 

Note  34. 

973.46  »  p.  17.' 
Notes  13  or  14. 
973.51. » 


1-1232-85- 
1-1230-85- 

1-3236-85.. 


04190-88 

01687-e6(A).. 


D3556-90.. 


2120  E.. 
2120  8.. 
2120  C. 


04190-86.. 


(-3239-65.. 


M2S0-e5.. 


Not*  16. 

307a" 
974.27.» 

Not*  34. 
p.  37.» 
Note  34. 
Note  18. 
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Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter,  units  and  mett^od 


EPA' 


Reference  (method  No.  or  page) 


Std.  mettxxte  I7th 
Ed. 


ASTM 


USGS* 


Other 


22.  Copper— Total  *,  mg/L;  Digestion  *  followed  by: 
AA  direct  aspiration 


220.1. 


AA  furnace _ 

ICP 

DCP,  or „ 

Colorimetnc  (Neocuproine),  cf 

(Bicinchoninate) 

23.  Cycantde— Total.  mg/U 

Manual  distillation  with  MgCIt  followed  by 

Titrimetrtc,  or _ 

Spectrophotomethc.  manual  or 

Automated «» 

24.  Cyanide  amendable  to  chkxination,  mg/L; 

Manual  distillation  with  MgCl,  followed  by  titrimetrtc  or  Spec- 
tropfiotometnc. 

25.  Fluonde— Total,  mg/L; 

Manual  distillation  *  followed  by 

Electrode,  manual  or 

Automated „ 


220.2 

200.7*. 


33S.2.. 
335.3.. 

335.1.. 


340.2.. 


Cotorimetric  (SPADNS).. 


or  Automated  complexone 

26.  Gold— Total  *,  mg/L,  Digestion  *  followed  by: 

AA  direct  aspiration 

AA  furnace,  or 

DCP 

27  Hardness— Total,  as  CaCO>,  mg/L; 

Automated  cotorimetric 

Titrimetnc  (EOTA),  or  Ca  plus  Mg  as  their  cartwnates,  by 
inductively  coupled  plasma  or  AA  direct  aspiration.  (See 
Parameters  13  and  33). 
28.  Hydrogen  ion  (pH),  pH  units: 

ElectrofTietric,  measurement  or 


340 

340 

231 
231 


30 


31 


32 


Automated  electrode 

29.  lhdiunr»— Total  '*.  mg/L;  Digestion  *  followed  by: 

AA  direct  aspiration  or 

AA  furnace 

Irorv— Total  *,  mg/U  Digestion  *  followed  by: 

AA  direct  aspiration 

AA  furnace 

ICP „ 

DCP,  or 

Cotorimetric  (Pfienanthroline) 

Kieldahl  mtrogen— Total,  (as  N),  mg/L; 

Digestion  and  distillation  followed  by: 

Titration ..., 

Nesslerization 

Electrode . .... 

Automated  phenate 

Semi-automated  block  digettor,  or 

Potentiometnc 

Lead— Total  *.  mg/L;  Digestion  *  followed  by: 

AA  direct  aspiration , 

AA  furnace 

ICP 

DCP 

Voltametiy  ",  or 

Cotorimetric  (Dithizone) 

Magnesium— Total  *,  mg/L;  Digestton  *  followed  by: 

AA  direct  aspiration 

ICP „ 

DCP,  Of „.. 

Gravimefric , 

34.  Manganese— Total  *,  mg/L;  Digestion  *  followed  by: 

AA  direct  aspiration 

AA  furnace 

ICP , _ 

DCP,  Of 

Cotorimetric  (Persulfate),  or 

(Periodate) 

35.  Mercury— Total  *,  mg/L; 

Cold  vapor,  martual  or 

Automated 

36  Molyt>denum— Total  *,  mg/U  Digestion  *  followed  by: 
AA  direct  aspiration 


33 


130 
130 


150.1. 


235. 
235. 

23«. 

236. 
200. 


1 

2 

7». 


351 
351 
351 
351 
351 
351 

239. 
239. 

200. 


3111  BorC. 


01688-90  (A  or  B)..  1-3270-85  or  I- 
3271-85. 


3113  B.. 
3120  B.. 


3500-Cu  D  or  E . 


D4190-88 

D1688-84(88)(A). 


4500-CN-C.. 
4500-Cr4-D.. 
4500-CN-E.. 


450&-CN-G. 


D2036-89(A).. 
D2036-89(A).. 

D2036-89(B).. 


4500-F-B.. 
4500-F-C.. 


D117»-8e(B).. 


4500-F-O D1179-«)(A) 

(1988). 
4500-P-E. 


3111  B.. 


2340  C. 


4500-H^«. 


3111  B.. 


3111  BorC 

3113  B 

3120  B 


3500-FeD 

4500-N  org  B  or  C 


242. 
200. 


1 

7». 


243 
243 
200 


1 

2 

7».. 


245 
245 


246.1. 


4500-NH,  E 

4500-NH,  C 

4500-NHi  FwG. 
4500-NH,  H 


3111  BorC. 

3113  B 

3120  B 


3500-PbO. 


3111  B.. 
3120  B.. 


3500-mgD. 


3111  BorC. 

3113  B 

3120  B 


3500-Mn  0.. 


3112B.. 


1-3300-85.. 


M327-85.. 


01126-86(1990)   ...  1-1338-85 


01293-84  (A  or  8) 
(1990). 


01068-90  (A  or  B). 


O106»-e0(O).. 
3590-84(A) .... 


D3590-89(A).. 
D3590-«9(A).. 


D3590-e9(B).. 
O3590-89(A).. 


03559-90  (A  or  B). 


04190-68 

D3559-90(C).. 


0511-8e<B).. 


D511-77(A) 

0658-90  (A  or  B).. 


04190-88 

D656-84(A)  (1988) 


03223-86. 


3111  0 1-3490-65. 


1-1586-65.. 


1-3381-85.. 


M551-78  •.. 


1-3399-65.. 


1-3447-65.. 


1-3454-65.. 


1-3462-65 


974.27  •  p.  39.» 

Note  34. 
NoltlS. 

p.  22.* 


Note  34. 
973.52B* 

973.41. » 
Not*  21. 

973.27.» 


Note  34. 
Note  22. 


973.46." 


974.27.» 
Note  34. 

974.27.» 

Note  34. 

974.27.' 

Note  34. 
920.203.* 
Note  23. 

977i2.» 
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Table  IB.— Ust  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter,  unrts  and  mettxxj 


EPA' 


Reference  (method  No.  or  page) 


Std.  maltwds  17th 
Ed. 


ASTM 


USGS* 


Other 


AA  hxnace _.„„ _. 

Dcp ~I.".!....Z....Z'. — - _ _ 

37.  Nicket^Total  *.  mg/L;  Digestion  «  (olowed  by: 

AA  direct  aspiration .._..„ 

.  AAtuTTMCe 

ICP 

DCP,  Of - 

Cdorimetric  (Heptoxime) _ ~ - 

38.  Nitrate  (as  N),  mg/U 

Cotorvnetnc  (Brubne  sulfate)  or  Nitrate-nitrite  N  minus  Nitrite 
N  (See  parameters  39  and  40) 

39.  Nrtrate-nitnte  (as  N),  mg/U 

Cadmium  reduction.  Manual  or ~ 

Automated,  or 

Automated  tiydrazitw _... — 

40.  Nitnte  (as  N),  mg/U  Spectrophotometric 

Marxjal  or _ 

Automated  (Diazotization) 

41.  Oil  and  grease— Total  recoverable,  mg/L; 

Gravimetric  (extractwn) _ „ 

42.  Organic  cartxyi— Total  (TOC),  mg/L; 

Combustion  or  oxidation _ _ 

A3.  Organtc  nrtrogen  (as  N).  mg/L; 

Total  Kjeldatil  N  (Parameter  31)  minus  amonia  N  (Parameter 
4) 

44.  Ortlxiphosphate  (as  P),  mg/l^  Ascorbic  acid  method: 

Automated,  or _ 

Manual  single  reager)t  or _ _ 

Manual  tito  reagent 

45.  Osmium— Total  *,  mg/L;  Digestion  *  foMowed  by: 

AA  direct  aspiration,  or.. _ 

AA  furnace _ _ _ „ 

46.  Orygen  dissotved,  mg/L; 

Winkler  (Azide:  modification),  or 

Electrode _ _ _ 

47.  Palladium— Total  *,  mg/l;  Digestion  *  foHowed  by: 

AA  direct  aspiration,  or 

AA  furnace _ 

DCP 

48.  Phenols  rttg/L;  Manual  distillation  »• _ 

Followed  by: 

Cokximetnc  (4AAP)  manual,  or..- _ 

Automated  '  • _ 


246.2..... 
200.7  •- 


3113  B.. 
3120  B.. 


249.1. ._ 

249.2 

200.7  ».. 


3111  BorC. 

3113  B 

3120  B 


D1B88-gO  (A  or  B). 


1-3499-85.. 


04190-88.. 


Note  34. 


Note  34. 


3500-NiD. 


35^1. 


D992-71 


353.3.. 
353.2.. 
353.1.. 

354.1.. 


413.1. 
415.1. 


365.1- 
365.2.. 
365.3.. 

252.1.. 
2S^2.. 

380.2.. 
360.1.. 

253.1.. 
253.2.. 

420.1- 

420.1.. 
420.2- 


4500-NO,  E.. 
4500-NO.  F.. 
4500-NO,H.. 

4500-NOi  B.. 


D3867-90(B) -.. 

O3867-90(A) 


1-4545-85.. 


D1 254-67- 


973.50  »,  419D  ". 
p.28.» 


Note  25. 


1-4540-85.. 


5520  B 

5310-B 


4500-PF.. 
4500-PE- 


D2579-85  (A  or  B) 


a  a  14  >« 


M801-85_- 


D515-88(A).. 


31110- 


4500-OC- 
4500-OQ- 

3111  B 


0888-81(0)  (1988). 


01783-80  (A  or  B). 


49.  Ptx>spnorus  (elemental),  mg/L;  Gas-tiquid  chromatography.. 

50.  Ptxjsptxxus— Total,  mg/L; 

Persulfate  digestion  followed  by: 

Manual,  or ^ 


Automated  ascoit)ic  acid  reduction,  or 

Semi-automated  block  digestor 

51.  Platinum— Total  ♦.  mg/L;  Ogestion  *  followed  by: 

AA  direct  aspiration , _ . 

AA  furnace .'. _ 

52.  Potassium— total  *.  mg/L;  Digestion  *  followed  by: 

AA  direct  aspiration 

ICP _ 

Flame  photometric,  or - 

Cokximetrx:  (Cobaltinitrate) . 


365.2 

365.2  or 
385.3 

366.1 

366.4 


53.  Residue— Total.  mg/L,  Gravimetric.  103-105* 

54.  Residue— filterable,  mg/L,  Gravimetric,  ISO* 

55.  Residue — nonmterat>te,  (TSS),  mg/L;  Gravimetric,  103-105* 
post  washing  of  residue 

56.  Residue— settleable.  mg/L;  Volumetric,  (ImhoH  cone),  or  gra- 
vimetric 

57.  Residue— Volatile,  mg/L;  Gravimetric,  550" _.. 

58.  Rhodium— Total  *.  mg/L.  Digestion  *  followed  by: _ 

AA  direct  aspiration,  or 

AA  tumace ....- _ „. 

59.  Ruthenium— Total  *,  mg/L;  Digestion  *  toMowed  by: 

AA  drect  aspiration,  or....— _ 

AA  furnace _ 

60  Seleniufn— Total  *,  mg/L;  Digestion  *  followed  by: 

AA  furnace , 

ICP.  or - 

AA  gaseous  hydride ■. -. 


255.1 

255.2 


258.1  ._ 
200.7  ». 


160.3 

160 

160.2 

160.5— 

160.4..-.. 

265.1 

265.2 


267.1... 
267.2.- 


270.2.... 
200.7  ». 
270.3— 


4500-P-B,5.. 
4500-P-E__. 


D515-88(A).. 


4500-P-F.. 
3111  B 


3111  B 

3S0O-K  b. 


2540  B.... 
2540-C... 
2540-D-. 

2540  F.... 

2540  E.... 

3111  B.... 


3111  B.. 


3113  fi- 
st 14  B.. 


01426-82(A).. 


D3859-88(A).. 


1-1575-78*.. 
1-1576-78  •- 


1-4600-85.. 


I-3630-8S.. 


1-3750-85.. 
1-1750-85- 
1-3765-85.. 


V-3753-e5.. 


1-3667-85.. 


973.47  ».  p.  14. 


973.56.* 
973.55.' 


973.45B.' 

p.  S27.'» 
p.  S28." 
Note  34. 
Note  27. 

r4ote27. 

Note  28. 

973.55.' 

973.56.' 


Note  34. 
973.53' 

31 7B." 


Federal  Register  /  Vol.  56,  No.  195  /  Tuesday.  October  8,  1991  /  Rules  and  Regulations         50763 

Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


P8r8fnot6f ,  units  And  m6fhod 


EPA» 


Referanc«  (m«thod  No.  or  page) 


Sid  nw#wd9  t71h 
Ed. 


ASTM 


U6GS* 


Ohm 


61.  SiTica— Dljsolved,  mg/U  0.45  micron  filtration  followed  by: 

Colorimetfk:.  Manual  or 

AutomaM  (Moiybdoiilcata).  or. 

ICP 

62.  Silver— Total  ".  mg/U  Digestion  *  followed  by. 

AA  direct  aspiration  — ..„. 

AA  furnace 

Cdorimelric  (Oitfiizor>e) 

ICP,  or 

DCP 

63.  Sodium— Total  *,  mg/U  Digestion  *  followed  by: 

AA  direct  aspiration » 

ICP „ _._ „... 

DCP.or 

Flame  photometric . 

64  Sp>ec)fic  conckicance,  micronihoa/cm  at  2S*  C 
Wheafstono  txidge „ 

65  Sulfate  (as  SO.),  mg/U 
Automated  colorimetric  (barium  chloranilate)..-. 
GravimeWc,  or _..... 


37ai„ 


4500-SiO. 


Oe5S-88(B) 


>-1700-a6 — 

\-zno-m. — 


?00.7».. 

27^1_._ 

725 


3111  BorC. 
3113  B.. 


\^720-aS- 


200.7  ».. 


TurtMdimalhc - 

66.  Sulfide  (as  S).  mg/U 

THrimelric  fiodine),  or _ 

Colonmetnc  (methylene  blue).... 

67.  Sulfite  (as  SC).  mg/U 

Titrimetric  (iodirwHodate) 

68  Surfactania,  mg/U 

Colonmetnc  (mettiylene  blue) _... 

60.  Temperature. 

C:  Thermometric 

70.  Thallium— Total  *.  mg/U  Digeslion  *  followed  by: 

AA  direct  aspiration 

AA  lumaoe.  or 

ICP _ 

71.  Tin— Total  \  mg/U  Digestion  *  followed  by: 

AA  direct  aspiration,  or 

AA  furnace _. 

72.  TKaniunv— ToM  *.  mg/U  Digestion  «  followed  by: 

AA  direct  aspiration 

AA  furnace ._...„„™™. ........... 

73.  Turt)idity.  NTU;  ~ 

Nepheloreetric ....»__.___. _„._«., 

74.  Vanadiurr>— Total  *,  mg/U  Digestion  *  followed  t>y: 

AA  direct  aspiration _ , 

AA  furnace 

ICP 

DCP.  or..„ 

Colorimetric  (Gallic  aeidk.. 

75.  Zinc— Total  *,  mg/U  Digestion  ♦  followed  by: 

AA  direct  aspiration 

AA  furnace ________ _„___. 

ICP .. 

DCP.or ...„ , 


273.1 

200.7  •_ 


120.t.._ 

375.1  _.. 
375.3.... 

37Sl4„ 


3111  B 

3120  B _ 


3600-NaD- 
2510  B 


4500-SO,-'Cor 
D. 


014aS-a2(A) 

D1125-«2(A) 

D5li«Z(A)  (1968) 
0516-08 


376.1 

376.2_._ 


Colorimetric  (Dithizorta)  or 

(Zincon). 


279.1  __ 
279.2.._ 
200.7  •.. 


262.1.. 
282.2- 


450O-S-'E 

4500-S-'D 

460O-SO,-'B 

5540  C__ 

2550  B 

3111  B 


D133»-84(C)._ 
02330-88 


283.1.... 
283.2.... 


3111  B_ 
3113  B- 

3111  D- 


leai 


D188»-88a.. 


289.1... 
289.2... 
20a7».. 


3111  (B  or  O.. 

s-ixsZ'.""'".. 


04190-68 

D3373-84(A) 
(1888). 

01691-90  (A  or  B). 


04190-88- 


3500-Zn  E . 
3500-Zlt  F.. 


1-3738-89- 


1-1780-88.- 


\-M¥t-K... 


1-3850-78' 


(-3880-8&_ 


1-3900-85- 


•73.27  »,  p.  37.» 
319a '^ 
N0M34. 
973.54.» 

Nola34. 

973.4a* 

925.54.* 
428C»* 
228A.*> 


Note  32. 


Nola34. 


Noia34. 

974.27  »,  p.  37.* 

Nola34. 
33. 


Tatile  IB  notes: 

<  "Methods  for  Chemical  Analysis  of  Water  and  Wastes".  Environmantai  Protection  Agency,  Environmental  Monitoring  Systems  Laboralofy-Ckicinnat  (EMSL-CQ, 

EPA-60O/4_7B-O20,  Revised  Marcfi  1983  and  1979  wfiere  applicable 

"  Flshman,  M  J  ,  et  al.  Methods  for  Analysis  ot  inoiganic  Substances  in  Water  arxj  Fluvial  Sedinr>ents,"  U.S.  Department  of  the  Intenor.  Techniques  of  Water- 
Resource  investigations  ol  the  US  Geological  Survey,  Denver  CO  Revised  1989  unless  otnennnse  stated. 

'  "Official  Methods  of  Analysis  of  the  Association  of  Ottiaat  Analytical  Chemists,    methods  manual,  15th  ed.  (1990).  _  _  ^^     ^        ^^ 

*  For  the  determination  of  total  nrietals  the  sample  n  not  filtered  before  pr(x;ess«ig  A  digestion  procedure  is  required  to  sutuMlw  auipartded  mafenal  •'''Jo 
destroy  possible  organic-metal  complexes.  Two  digestion  procedures  »*  given  in  "MettyxJs  tor  Chemical  Analysis  of  Water  and  Watfm,  1979  and  1983."  Oie 
(Section  4  13).  is  a  vigorous  digestion  usng  nitnc  acid  A  less  vigorous  digiaon  usirig  nine  and  hydrochloric  acids  (section  4  1  4)  le  pHttmmt:  fwawar,  >•  analyst 
should  be  cautioned  that  this  mild  digestion  may  not  suffice  tor  all  samplee  types  Particularty,  if  a  colonmetnc  procedure  is  to  be  emplayad>llii  MOaaaary  toanaure 
that  all  organo-metallic  bonds  be  broken  so  that  the  metal  is  in  a  reactive  stale,  in  ttiose  equations,  the  vigorous  digestion  is  to  be  prefarrad  ntalung  carfy  9<at  j*_no 
time  does  the  sample  go  to  dryness.  Samples  ccin(ainir>g  large  amounts  of  organic  matenala  would  also  benefit  by  this  vigorous  digestion  Use  of  tt»e  grapNIa  kanaca 
technique,  inductively  coupled  plasma,  as  well  as  determinations  for  certain  elements  such  as  arsenw.  the  noble  metals,  mercury,  selenwm,  and  titanium  mqfM*  a 
modified  digestion  arid  in  all  cases  the  method  wnte-up  should  be  consutted  tor  specific  mstruction  arxl/or  cautions. 

Note:  ft  (he  digestion  included  In  one  of  tt^  ottiar  approved  references  is  ditferent  ttwn  ttie  atxjve.  ftie  EPA  procedure  must  be  used 

Dissolved  metals  are  defined  as  those  constituents  which  win  pass  through  a  0.45  micron  membrane  fHter.  Following  nitration  of  the  sample,  Ifie  referenced 
procedure  tor  total  metals  must  tie  followed  Sample  dioestion  for  dissoived  metals  may  be  omitted  for  AA  (direct  aspiration  or  grapfnte  ftjrrwce)  and  CP  analyses 
provided  the  sample  solution  to  be  analyied  meets  the  following  cntena; 

a.  has  a  low  COD  (<  20) 

b  is  visibly  transparent  with  a  turt>idily  meaaiaamani  of  1  NTU  or  tmm 
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c.  is  colortess  «Htti  no  perceptibte  odor,  and 

d.  is  o(  one  liquid  phase  and  tree  o(  particulate  or  suspended  matter  following  acidificatioa 

»  The  M  text  o(  Method  200  7,  "Inductively  Coupled  Plasma  Atom»c  Emission  Spectronoetric  Method  tor  Trace  Element  Analysis  of  Water  and  Wastes,"  is  given 
at  Appendix  C  o4  iNs  Pan  136 

•  Manual  distillation  is  not  required  if  comparability  data  on  representattve  effluent  samples  are  on  company  file  to  show  that  this  prelimirwy  distillation  step  is  "oi 
necessary,  however,  manual  distHlatxxi  will  be  required  to  resolve  any  controversies. 

'  Ammonia.  Automated  Electrode  method,  Industnal  Method  Number  379-75  WE.  dated  Febrwary  19,  1976.  (Bran  &  Luebbe  (Technlcon)  AutoAnalyzer  II,  Bran  & 
Luebbe  Analyzing  Technotooies,  Inc.  Elmsford,  NY.  10523. 

•  The  approved  method  «  that  oted  m  "Methods  for  Oetermination  of  Inorganic  Substances  in  Water  and  FKivial  Sediments".  USGS  TWRI,  Book  5,  Chapter  A1 
(1979). 

•  Amencan  National  Standard  on  Photographic  Processing  Effluents.  Apr.  2,  1975.  Available  from  ANSI,  1430  Broadway.  New  York.  NY  lOOia 

><>  "Selected  Analytical  Methods  Approved  and  Oted  by  the  United  States  Environmental  Protection  Agency."  Supplement  to  the  Fifteenth  Editton  of  Standard 
Methods  for  the  Examination  of  Water  and  Wastewater  (1981). 

'  ■  The  use  of  normal  stkI  differential  pulse  voltage  ramps  to  Increase  sensitMty  and  resolution  is  acceptable. 

"•  Cartjonaceous  biochemical  oxygen  demand  (CBODs)  must  not  be  confused  with  the  traditional  BOOi  test  which  measures  "total  BOO."  The  addition  of  ttie 
nitrification  mhitiitor  is  not  a  procedural  option,  but  must  be  mduded  to  report  the  CBOOs  parameter.  A  dscharger  whose  permit  requires  reporting  the  traditional  BOOs 
may  not  use  a  nitnfication  inhibitor  in  the  procedure  for  reportng  ttie  results.  Only  wf>en  a  discharger's  permit  specifically  states  C800>  is  required,  can  the  permittee 
report  data  usmg  tfie  mtnfication  inhibitor 

'»  OIC  Chemical  Oxygen  Demand  Method.  Oceanography  International  Corporatkxv  512  West  Loop.  P  O.  Box  2980.  College  Station,  TX  77840. 

'♦Chemical  Oxygen  Demand.  Method  8000,  Hach  Handbook  of  Water  Analysts.   1979,  Hach  Chemical  Company.  P.O.  Box  389.  Loveland,  CO  80537. 

'  •  The  bac*  titration  method  wtH  tie  used  to  resolve  controversy. 

'•  Ooon  Research  Instruction  Manual.  Residual  Chkxine  Electrode  Model  97-70,  1977,  Orion  Research  Incorporated.  840  Memorial  Drive.  Cambridge.  MA  02138. 
The  calibration  graph  for  the  Onon  residual  chkxme  mettxx)  must  be  derived  using  a  reagent  blank  and  three  standard  sokitions,  containir>g  0.2.  1.0,  and  5.0  ml 
0.00281  N  potassium  odate/tOO  ml  sokitxxi.  respectively 

"  The  approved  method  is  that  cited  m  Standard  Mettxjds  for  the  Examirwition  of  Water  and  Wastewater,  14th  Editiorv  1976. 

'•  Nattonal  Council  of  the  Paper  industry  lor  Air  and  Stream  Improvement  (Inc.)  Technical  Bulletin  253.  December  1971. 

'•Cooper,  Bwcmchomate  Method.  Method  8506.  Hach  Handbook  of  Water  Analysis.  1979.  Hach  Chemical  Company.  P.O.  Box  389.  Loveland.  CO  80537. 

*o  After  the  manual  distillation  is  completed,  the  autoanalyzer  manifoMs  in  EPA  Mettxxls  335.3  (cyanide)  or  420.2  (phenols)  are  simplified  tnr  connecting  the  re- 
sample  krw  directly  to  the  sampler.  When  usmg  the  manifokl  setup  shown  In  Method  335.3.  the  buffer  6.2  shoukj  be  replaced  with  the  buffer  7.6  found  in  Mett>od 
335.Z 

"  Hydrogen  Ion  (pH)  Automated  Electrode  Method.  Industrial  Method  timber  378-75WA.  October  1976.  Bran  &  Luebbe  (Technicon)  AutoAnalyzer  II  Bran  & 
Luetibe  Anat^mg  Technotogies,  Inc..  Elmsford.  NY.  10523. 

"  Iron.  I.IO-Phenanthrolme  Method,  Method  8008,  1980.  Hach  OemicaJ  Company.  P.O.  Box  389.  Loveland.  CO  80537. 

'*  Manganese.  Penodate  Oxxladon  Method.  Method  8034.  Hach  Har>dbook  of  Wastewater  Analysts,  1979,  pages  2-113  and  2-117.  Hach  Chemical  Company, 
Loveland.  CO  80537. 

'« Wershaw,  R.L.  et  at.  "ttothods  for  Analysis  of  Organic  Substances  in  Water."  Techniques  of  Water-Resources  Investigation  of  the  U.S.  Geotogical  Survey. 
Book  5.  Chapter  A3.  (1972  Revised  1987)  p.  14. 

»»  Nitrogen,  Nitnte.  Method  8507,  Hach  Chemical  Company.  P  O.  Box  389,  Loveland,  CO  80537. 

"  Just  pnor  to  distillation,  adjust  the  sulfunc-acid-preserved  sample  to  pH  4  with  1  ■«-  9  NaOH. 

"  The  approved  method  is  ated  m  Standard  Metfxxis  for  ttie  Examination  of  Water  and  Wastewater,  14th  Edition.  The  cokximetric  reaction  is  conducted  at  a  pH 
of  10.0+0  2  The  approved  methods  are  given  on  pp  576-81  of  the  14th  Edition:  Method  510A  for  distillation,  Mettxxl  510B  for  tfie  marKial  cokximetric  procedure,  or 
Method  5 IOC  tor  the  manual  spectrophotometrx:  procedure. 

"  R.F.  Addison  and  R.G.  Ackman,  "Direct  Determination  of  Elemental  Phosphorus  by  Gas-Lkjuid  Oiromatography,"  Journal  of  Chromatography,  vol.  47,  No.  3, 
pp.  421-426,  1970. 

•*  Approved  methods  tor  tfie  analysts  of  silver  in  industnal  wastewaters  at  corK»ntratkxis  of  1  mg/L  and  above  are  inadequate  where  silver  exists  as  an  inorgank; 
halkje.  Slver  halides  such  ss  the  bromide  and  chlonde  are  relatively  insoluble  in  reagents  such  as  nitnc  acid  but  are  readily  soluble  m  an  aqueous  txjffer  of  sodium 
ttnosulfate  and  sodium  hydroxide  to  pH  of  12  Therefore,  tor  levels  of  silver  atiove  1  mg/L,  20  mL  of  sample  stXHild  tie  diluted  to  100  mL  l>y  adding  40  mL  each  of  2 
M   NaiSjO,   and   NaOH    Standards   should   be   prepared   in   the   same   manner.    For   levels   of   silver   bekiw    1    mg/L   the   approved   method   is  satisfactory. 

'"  The  approved  mettiod  is  ttiat  crted  m  Standard  Mettiods  for  the  Examination  of  Water  and  Wastewater^  15th  Edition. 

' '  Ttie  approved  mettxxJ  is  ttiat  oted  in  Standard  Mettiods  for  the  Examination  of  Water  and  Wastewater,  13th  Edition. 

"  Stevens,  H.H.,  Ficke.  J.F..  and  Smoot.  G.F..  "Water  Temperature— Influential  Factors,  Field  Measurement  and  Data  Presentatkxi",  Technkjues  of  Water- 
Resources  Investigations  of  tfie  US.  Geological  Survey.  Book  1,  Cfiapter  01,  1975. 

"  Zinc.  Zipcon  Method,  Method  80O9.  Hach  Handbook  of  Water  Analysis,  1979,  pages  2-231  and  2-333,  Hach  Chemk»l  Company,  Loveland.  CO  80537. 

'♦  "Direct  Current  Plasma  (OOP)  Optical  Emission  Spectrometnc  Method  for  Trace  Elemental  Analysis  of  Water  and  Wastes,  Method  AES0029,"  1986— Revised 
1991.  Appked  Research  Laboratones.  Inc..  2491 1  Avenue  Stanford.  Valencia.  CA  91355. 

Table  1C.— List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds 


UMI 


GC 

EPA  Method  Number  *■'• 

ASTM 

Parameter' 

GC/MS 

HPLC 

Standard  metimds 
17th  Ed. 

Other 

1.  Acenaphttiene _.„     ._       

610 
610 
603 
603 
610 
602 

625.  1625 
625.  1625 

•  604.  1624 
•624.  1624 

625,  1625 

624.  1624 

•  625,  1625 

625,  1625 
625,  1625 
625,  1625 
625,  1625 
625,  1625 

610 
610 

6410  B,  6440  B 
6410  B,  6440  B 

6410  B,  6440  B 
6210  B,  6220  B 

6410  B,  6440  B 
6410  B,  6440  B 
6410  B,  6440  B 
6410  B,  6440  B 
6410  B,  6440  B 

6410  B 
6410  B 
6410  8 

6410  B,  6230  B 
6210  B,  6230  B 
6210  B,  6230  B 
6210  B,  6230  B 
6410  B 

6230  B,  6410  B 
6410  B,  6420  B 
6210  B,  6220  B 
6230B 

6210  B,  6230  B 
6210  B,  6230  B 

04657-87 
04657-87 

04657-67 

04657-87 
04657-87 
04657-87 
04657-87 
04657-67 

2.  Acenaphthylone 

3-  Acrnlflin       

4  ArrytnnitrilA          

610 
610 

5.  Anttvacene _ 

6  Benzene ; „ 

7.  Benzidine __ _ „ 

605 
610 
610 
610 
610 
610 

Note  3,  pi. 

8.  Benzo<a)antt«'acene 

9-  Ber\zo<a|pyrene 

10.  Ber«o<b)fluoranttione _ 

11.  Benzo(g.h,i)pery1ene....    „ _ 

12.  Ben20<k)flijoranth«n«      

13.  Benzyl  chlonde „ 

610 
610 
610 
610 
610 

Note  3,  p.  130: 

14.  Benzyl  butyl  phthalate „ 

606 
611 
611 
606 
601 
601 
601 
611 
601 
604 
601.602 

601 
601 

625,  1625 
625.  1625 
625.  1625 
625.  1625 
624.  1624 
624.  1624 

624.  1624 

625.  1625 

624.  1624 

625.  1625 
624,  1624 

624,  1624 
624,  1624 

Note  6,  p.  S102. 

15.  Bis<2-chkxoethoxy)  metharte . 

16.  Bis<2-chloroethyi)  ettier 

17.  Bis  (2-ethylhexyi)  phthalate 

1 8.  Bromodichloromethane „ 



19.  Bromoform 

20.  Bromomettiane „_ 

21.  4-Bromopheny1pfienyl  ether „_ 

22.  Carbon  tetrachloride „ 

Note  3.  p.130. 

23  4-Chloro-3-methylpherK)l 

24  Chlorobenzer>e _ 

Note  3.  p.130. 

25  Chtoroethane „._ 

26  2-Chk5roethylviny1  ether „ 
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Table  1C.— List  of  Approved  Test  Procedures  for  Non-Pesticioe  Organic  Compounds— Continued 


ParaoMtar' 


27.  ChPcxafonn... „ 

28.  Chlofonethane 

29.  2-CMofC3naphthal8iw. 

30.  2-Chlotophenol 

31.  4-CNoraphenytp(wn|t 

32.  Chrysan* 


33.  Obe*ao<«.l>)>n»iacana  - 

34.  E>fcfom<xJitof o>wwhan>  ■.. 

35.  1,  2-Dichiofot>en2ene 


36.  1,  3-Dichlorobenzene.. 

37.  1,  4-Dichkxobenzena.. 


38.  3,  3-DichlofObenzidne 

39.  Dichloradifluoromelhana .._ 

40.  1,  1-DicMofoethane _ 

41.  1,  2-Dichloroemana 

42.  t.  t-OictUoroethena 


43.  trans-1.  2-Dichlofoethena.... 

44.  2,  4-Dichtofopheno( 

45.  1.  2-DtchloroprT)pane 

46.  cis-1.  3-Dichiofopropene 

47.  trans-1.  3-OicNoropropene . 

48.  Diethyl  phthalate 

49.  2,  4-Oifilcthylpfwnol 

50.  Dimethyl  phthalate 

51.  D»-n-butyl  phthatata 

52.  Di-n-octyl  phthalata 

53.  2,  3-Oinitropheno( 

54.  2,  4-Dinilotoluene..- , 

55.  2,  6-Oinitrotoluena.- 

56.  Eptct>lorohydnn _ 


57.  Ethylbanzena 

58.  Fluoranthe 

59.  Fluorena .. 

60.  Hexachlorobenzena 

61.  Hexachlorobutadiene 

62.  Hexachlorcx:yclopentadien«.... 

63.  Hexachloroethane „ 

64.  kteno  (1 .2.3-cd)pyrene 

65.  tsophorone 

66.  Methylene  chloride 

67.  2-MethyM.6-din«rophenol 

69.  Naphthalene _..„ 

69.  Nitrobenezene 

70.  2-Nitrophenol 

4-Nitrophenol..„ _.. 

N-Nitrosodimettiytanwte 

N-Nrtrosodi-rvpfopylamine 

N-Nifrosodipheny<a<nine . 


71 
72 
73 
74 


75.  2,2-Oxytj«(>-c«oropfopane).. 

76.  PC8-1016 _ 

77.  PCB-1221 

78.  PCB-1232 _ 

79.  PCB-1242 „ 

80  PCB-1 248 

81.  PCB-1254 

82.  PCB-1260 


83.  Pentachkxophenol.- 

84.  Phenanthrene ..._. ................. 

85.  Pherwl _ 

86.  Pyrene _ 

87.  2.3,7.8-Te»aeh>orDdlbento-iH<io)dn.. 

88.  1,l.2.2-Te<rachtofoe»hane 

89.  T«lraehtor«ethene.._ , 

90.  Toloene 

91.1 ,2.4-TncMo>ot)eraene _ 

92.  1,1,1-Trietiloroethane 

93.  1,1,2-Tnchlofoethane 

94.  Thchtoroe#>ene _ 

96,  Trietitorot^KHDmefhane „ 

96.  2.4.6-Tr(chtorophefK>l 

97.  Vinyl  cWwide _.... 


GC 


nt 

801 
•12 
604 
Sit 

eio 

601 
601.602,612 

601,602.612 

601,602,612 


601 
601 
601 
601 
601 
604 
001 
601 
601 
606 
604 
606 
606 
606 
604 
609 
600 


602 
610 
6t0 
612 
612 
612 
616 
610 
608 
601 
604 
610 
609 
604 
604 
607 
607 
607 
611 
606 
606 
606 
606 
606 
606 
608 
604 
610 
604 
6tO 


601 
601 
602 
612 
601 
601 
601 
601 
604 
601 


EPA  Method  Number  *^* 


GC/MS 


624.1624 

624.  1624 
«2S.16eS 

625,  1625 
625.  162S 
625,  >62S 
62S.  t«2S 
624.  1624 

624.625.1 625 

624.625,1625 

625,1624,1625 

625,1625 


624,  1624 
624.  1624 
•24,  1624 

624,  1624 

625,  1625 
624.  1624 
624.  1624 

624,  1624 

625,  1625 
625,  1625 
625,  1625 
625.1625 
625.  1625 
625,  1625 
625,  1625 
625.1625 


624, 
62S, 
625, 
625, 
625, 

•625, 
625, 
625, 
625, 
624, 
625, 
625, 
625, 
625, 
625, 
625, 

•625. 

•825, 
625, 


625, 
625, 
625, 
625, 

I 

624, 
624. 
624, 
625, 
624, 
624. 
624, 

625, 
624. 


1624 
1625 
1625 
1625 
1625 
1625 
1625 
1625 
1625 
1624 
1625 
1625 
1625 
1625 
1625 
1625 
1625 
1625 
1625 

625 

625 

625 

625 

625 

625 

625 
1625 
1625 
1625 
1625 
•6T3 
1624 
1624 
1624 
1625 
1624 
1624 
1624 

624 
1625  . 
1624  . 


HPLC 


610 
610 


605 


610 
610 


610 


610 


610 
610 


Standard  methods 
17th  Ed. 


6210  B. 
6210  B. 
6410  B 
6410  B. 
6410  B 
6410  B, 
6410  B. 
6210  B. 
6410  B. 

6220 
6410  B, 

6220 
6410  B, 
6220B 
6410  B 
6230B 
6230  B. 
6230  B. 
6230  B, 
6230  B. 
6420  B. 
6230  B. 
6230  B. 
6230  B, 
6410  B 
6420  B, 
6410  B 
6410  B 
6410  B 
6420  B, 
6410  B 
6410  B 


6220  B. 
6410  B, 
6410  B, 
6410  B 
6410  B 
6410  B 
6410  B 
6410  B, 
6410  B 
6230B 
6420  B, 
6410  B, 
6410  B 
6410  B, 
6410  B, 
6410  B 
6410  B 
6410  B 
6410  B 
6410  B 
6410  8 
6410  B 
6410  B 


6410  B 

6410  B,  6630  B 
6410  B,  6630  B 
6410  B,  6440  B 
6420  B,  6410  B 
6410  B,  6440  B 


62308 
62308 

6420B 

64408 
64408 
6230B 
6230  B, 
B 

6230  B, 
8 
62308 


6210  B 
6210  B 
6210  B 
6210  B 
6410  B 
6210  B 
6210  B 
6210  B 

6410  B 


6410  B 


6210  8 
6440  B 
6440  B 


6440  B 


6410  B 
6440B 

6420  B 
6420  B 


6230  B. 
6230  B, 
6210  B, 
6410  B 
6210  B, 
6210  B, 
6210  B, 
6210  B, 
6410  B, 
6210  8, 


6210  B 
6210  8 
6220  B 

62308 
62308 
62308 
62308 
6240  B 
6230B 


ASTM 


04657-97 
04667-67 


04657-67 
D4657-87 


04657-67 


04657-87 


Otwr 


Note  3,  p.  130  Note 
6,  P.S102. 


Note  3,  p^lSO. 


D46S7-87 
04657-67 


Note  3,  p.43 
Note  3.^.43 
Note  3.  p.43 
Note  3.  p.43 

Note  3,  p.43 
Note  3,  p.43. 
Note  3.  p.140. 


Nate3,p.13a 
Note  3.  p.130. 

Note  3.  p.130. 

Noto3.^13a 


TaMs  yc  notes; 
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■  All  parameters  are  expressed  in  micrograms  per  liter  [fig/L). 

«  The  full  text  ot  MettxxJs  601-613,  624,  625,  1624,  arxl  1625,  are  given  at  Appendix  A.  "Test  Procedures  (or  Analysis  of  Organic  Pollutants,"  ot  this  Part  136. 
The  standardized  test  procedure  to  t>e  used  to  determine  (he  method  detection  hmit  (MDL)  for  these  test  procedures  is  given  at  Apperxjix  B,  "Definition  and 
Procedure  for  the  Determination  of  ttie  Mettiod  Detection  Limit"  of  tfus  Part  136. 

'  "Methods  for  Benzidine:  Chlorinated  Organic  Compounds.  Pentachloropfienol  and  Pesticides  in  Water  and  Wastewater,"  U.S.  Environmental  Protection  Agency, 
September,  1978. 

*  Mettxxl  624  may  be  extended  to  screen  samples  for  Acrolein  aixi  Acrylonitrile  However,  when  ttiey  are  known  to  t>e  present  the  preferred  mettrod  for  tfiese 
two  compounds  is  Method  603  or  Method  1 624. 

'  Method  625  may  be  extended  to  include  benzidine,  hexachlorocydopentadiene.  N-nitrosodiumethyamine,  and  N-nitrosodiphenylamine.  However,  wtien  they  are 
known  to  be  present.  Methods  605,  607,  aixj  612,  or  Method  1625,  are  prerferred  mettKxJs  tor  these  compourxls. 

*  625,  Screening  only 

*  "Selected  Analytical  Metlxids  Approved  and  Cited  t>y  the  United  States  Environmental  Protection  Agency,"  Supplement  to  ttie  Fifteenth  Edition  of  Standard 
Methods  for  the  Examination  of  Water  and  Wastewater  (1961). 

'  Each  analyst  must  make  an  initial,  one-time  demonstration  of  ttieir  ability  to  generate  acceptable  precision  and  accuracy  with  Methods  601-603.  624,  625,  1624, 
and  1625  (See  Appendix  A  of  this  Part  136)  m  accordance  with  procedures  each  in  section  8.2  of  each  of  these  Methods.  Additionally,  each  lalxxatory,  on  and  orv 
gomg  bases  must  spike  and  analyze  10%  (5%  for  Methods  624  and  625  and  100%  for  Methods  1624  and  1625)  of  all  samples  to  monitor  and  evaluate  laboratory 
data  quality  in  accordance  with  sectkxis  8.3  and  8.4  of  these  Metfiods.  When  tl^  recovery  of  any  parameter  falls  outside  the  warning  limits,  the  analytical  results  for 
that  parameter  in  the  unspiked  sample  are  suspect  and  canrKit  t>e  reported  to  demonstrate  regulatory  compliance 

Note:  These  warning  limits  are  promulgated  as  an  "Interim  final  action  with  a  request  for  comments." 

TABL£  1  D.— List  of  Approved  Test  Procedures  for  Pesticides* 


Parameter  ^g/L 


EPA  method  number 


MeltKXl 


EPA*' 


Standard 
methods 
17th  Ed. 


ASTM 


Other 


1  AWrin „.. 


2.  Ametryn 

3.  Aminocarb. 

4.  Atraton 

5.  Atrazine , 

6.  Azinplyjs  methyl ..... 

7.  Barban 

8.  a-BHC , 

9. /J-8HC 

10.  S-BHC 

11  ■y-BHC(Undane). 


12.  Captan. 

13.  Carbryl.. 


14.  Cartxjphenothion . 

15.  Chlordane 

16.  Chtoropropham.... 

17.  2,4-0 

18  4,4-D-DDD 


19.  4,4-DOe.. 


20  4,4-DOT.. 


21.  Dert>etor>-0... 

22.  Dementon-S.. 

23.  Diazinon 


24.  Dicamba 

25.  Dichtofenthion . 


26.  Dichkxan.. 

27.  Dicofol 

28  Dieldrin  .... 


GC 

GC/MS 
GC 

TLC 

GC 

GC 

GC 

TLC 

GC 

GC/MS 

GC 

GC/MS 

GC 

GC/MS 

GC 

GC/MS 

GC 

UC 

GC 

GC 

GC-MS 

TLC 

GC 

GC 

GC-MS 
GC 

GC-MS 
GC 

GC-MS 
GC 

GC 

GC 


GC 
GC 

GC 
GC 
GC 


608 
625 


6630B&C 
6410  B 


608 
625 
608 
625 
608 
625 
608 


6630BaC 
6410  B 
6630C 
6410  8 
6630  C 
6410  B 
6630B&C 


625  6410  B 
I  6630  B 


606 
625 


608 

625 
608 

625 
608 

625 


608 


6630B&C 
6410  B 


6640  B 

6630  B  &  C 

6410B 
6630  B  &  C 

6410  B 
6630BaC 

6410  B 


6630B&C 
6630BAC 


D3086-90 


D3086-90 
D3086-90 
D3086-90 
D3086-90 

03086-90 
D3086-90 

D3086-90 
D3086-90 
D3086-90 


D308&-90 


Note  3,  p.  7:  Note  4,  p. 
30. 

htote  3,  p.  83:  Note  6. 

p.  S68. 
Note  3,  p.  94;  Note  6, 

p.  316. 
Note  3,  p.  83;  Note  6. 

p.  S68. 
Note  3,  p.  83;  Note  6, 

p.  S68. 
Note  3,  p.  25;  Note  6. 

p.  S51. 
Note  3,  p.  104;  Note  6. 

p.  S64. 
Note  3,  p.  7. 


Note  3,  p.  7;  Note  4,  p. 
30. 

Note  3,  p.  7. 

Note  3,  p.  94;  Note  6, 

p.  S60. 
Note  4,  p.  30;  Note  6. 

p.  S73. 
Note  3.  p.  7. 

rtoteS.  p.  104;  Note  6. 

p.  S64. 
Note  3.  p.  115;  Note  4, 

p.  35. 
Note  3,  p.  7;  Note  4,  p. 

30. 

Note  3.  p.  7;  Note  4,  p. 
30. 

Note  3.  p.  7;  Note  4,  p. 
30. 

Note  3.  p.  25;  Note  6.- 

p.  S51. 
Note  3.  p.  25;  Note  6. 

p.  S51. 
Hole  3.  p.  25;  Note  4, 

p.  30;  Note  6,  p. 

S51. 
Note  3,  p.  115. 
Note  4.  p.  30;  Note  6. 

p.  S73. 
Note  3.  p.  7. 

l4ote  3.  p.  7;  Note  4,  p, 
30. 


Federal  Register  /  Vol.  56,  No.  195  /  Tuesday.  October  8.  1991  /  Rules  and  Regulations        50767 


29.  Dkjxathton 

30.  Disultoton 

31.  Diuron _. 

32.  Endosulfan  I 

33.  Endosulfan  II 

34  Endosulfan  Sulfate.. 
35.  Endrin 


36.  Endrin  aldehyde.. 

37.  Ethion 


38.  Fenuron 

39.  Fenufon-TCA.. 

40.  Heptachtor 


41.  Heptachlor  epoxide.. 


42.  Isodrin 

43.  LInuron 

44.  Malathion.. 


45.  Methiocarb 

46.  Methoxychlor.. 

47.  Mexacaibate .. 


48.  Mirex 

49.  Monuron.. 


50.  Monuron 

51.  Nuburon 

52.  Parathlon  methyl.. 


53.  Parathlon  ethyl.. 

54.  PCNB 

55.  Penhane 

56.  Prometron 


57.  Prometryn 

58.  Propazine 

59.  Propham 

60.  Propoxur 

61.  SecbufTWton.. 

62.  Siduron 

63.  Simazine 


64.  Strobane.. 

65.  Swap 


66.  2,4.5-T 

67.  2.4.5-TP  (Silvex).. 


TABLE  1  D.— List  of  Approved  Test  Procedures  for  Pesticides'— Continued 


Parameter  ^g/L 


Method 


GO-MS 
GC 

GC 

TLC 

GC 

GC-MS 

GC 

GC-MS 

GC 

GC-MS 

GC 

GC-MS 

GC 

TLC 

TLC 

GC 

GC/MS 
GC 

GC/MS 
GC 

GC 

GC 

TLC 

GC 

TLC 

GC 
TLC 

TLC 

TLC 

GC 

GC 
GC 
GC 
GC 

GC 

GC 

TLC 

TLC 

UC 

TLC 

GC 

GC 
TLC 

GC 

GC 


EPA  method  number 


EPA«^ 


625 


608 
'625 
608 
»625 
608 
625 
608 

»625 
GC 


Standard 
methods 
17th  Ed. 


6410  B 


608 

625 
608 

625 


6630B&C 
6410  B 
6630B&C 
6410  B 
6630  C 
6410  B 
6630B&C 

6410  B 
608 


ASTM 


6630B&C 
6410  B 

eeaoB&c 

6410  b 


6630C 


6630BaC 


6630B&C 


6630  C 

6630  C 
6630B&C 


6630  B  AC 

6640B 
6640B 


D3086-90 
03086-90 

D3086-90 


03086-90 
D3086-90 


03066-90 


03066-90 


Other 


ftote  4,  p.  30;  Note  6. 

p.  S73. 
Note  3,  p.  25.  Note  6. 

p.  S51. 
Note  3.  p.  104;  Note  6. 

p.  S64. 
Note  3,  p.  7. 

Note  3.  p.  7. 


Note  3.  p.  7;  Note  4.  p. 
30. 


Note  4.  p.  30;  Note  6. 

p.  S73. 
Note  3.  p.  104;  Note  6, 

D  S64 
Note  3.  p.  104;  Note  6. 

p  S64. 
Note  3.  p.  7;  Note  4.  p. 

30. 

Note  3.  p.  7:  Note  4.  p. 
30;  Note  6,  p.  S73. 

Note  4,  p.  30:  Note  6. 

p.  S73. 
Note  3,  p.  104;  Note  6. 

p  S64. 
Note  3.  p.  25;  Note  4. 

p.  30;  Note  6,  p. 

S51. 
Note  3,  p.  94;  Note  6. 

p.  S60. 
Note  3,  p.  7;  Note  4.  p. 

30. 
Note  3.  p.  94;  Note  6. 

p.  S60. 
Note  3.  p.  7. 
Note  3.  p.  104,  Note  6. 

p.  S64. 
Note  3,  p.  104;  Note  6. 

p.  S64 
Note  3,  p.  104;  Note  6. 

p.  S64. 
Note  3,  p.  25;  Note  4, 

p.  30. 
Note  3.  p.  25. 
Note  3.  p.  7. 

Note  3.  p.  83,  Note  6. 

p.  S68. 
Note  3,  p  83;  Note  6, 

p.  see. 

Note  3,  p.  83,  Note  6. 

P.S68. 
Note  3.  p.  104;  Note  6. 

D  S64 
Note  3,  p.  94.  Note  6. 

p.  seo. 

Note  3.  p.  83;  Note  6. 

D  S66 
Note  3.  p.  104;  Note  6. 

p.  S64. 
Note  3.  p.  83;  Note  6. 

p.  see. 

Note  3.  p  7. 

Note  3.  p.  104.  Note  6. 

p.  864. 
Notes,  p.  115;  Note  4. 

p.  35. 
Note3.  p.  IIS 
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TABLE  1  D.— List  Of  Approved  Test  Procedures  FOR  PESTiC4oes'— Continued 

Parameter  jig/L 

EPA  method  number 

Method 

EPA»' 

Standwd 
methods 
17th  Ed. 

ASTM 

Other 

68.  TertXittiylazine 

(>9  Tnv^phonA 

- • - 

GC 

GC 

GC/MS 
GC 

6630BaC 

6410  B 
6630  B 

03088-90 

Note  3.  p.  83,  Note  6, 

608 
625 

p.  S68. 
Note  3.  p  7:  Note  4.  p 

70.  Tnflurakn.    .   . 

„ -....«.»„«.. 

30. 
Note  3,  p.  7. 

Table  10  Notes: 

■  Pesticides  are  fisted  in  this  tatHe  by  common  name  lor  the  corwenier)ce  of  Itie  reader.  Additiortal  pesticides  may  l>e  found  under  Table  1C,  wtiere  entries  are 
listed  by  chemtcal  name. 

"  The  full  text  of  Methods  608  and  625  are  given  at  appendix  A  'Test  Procedures  lor  Analysis  of  Organic  Pollutants."  o<  this  part  136.  The  standardoed  test 
procedure  to  be  used  to  determine  the  method  detection  fernit  (MOL)  lor  these  last  procedures  is  given  at  apperxjix  B  "Definition  and  Procedure  for  the  Determination 
of  ttie  Method  Detection  Umit ',  ol  this  part  136 

'  Methods  for  Benzidine,  Chlonnated  Organic  Compounds.  Pentachlorophenol  and  Pesticides  in  Water  and  Wastewater."  U.S.  Environmental  Protection  Agency. 
September.  1978.  This  EPA  put)licat»n  includes  thtrv-layer  chromatography  (TLC)  methods. 

*  "Methods  for  Analysis  ol  Organic  Sut>stances  in  Water  arxl  Fluvial  Sedirrients."  Tectmiques  of  Water-Resources  Investigations  of  ttw  U.S.  Geological  Survey. 
'  Book  5.  Chapter  A3  (1987) 

■  The  method  may  be  exterxled  to  include  a-6HC,  S-8HC.  erxiosulfan  I,  arxlosulfan  II,  and  endrin.  However,  when  they  are  known  to  exist.  Method  608  is  the 
preferred  nSethod. 

*  "Selected  Arwiytical  Mettiods  Approved  and  Cited  by  the  Un^ed  States  Environmental  Protection  Agency,"  Supplenrient  to  the  Fifteenth  Edition  ol  Starxlard 
Methods  for  trie  Examination  ol  Water  and  Wastewater  (1981). 

'  Each  analyst  must  make  an  mibal,  one-time,  demonstratioo  of  their  ability  to  generate  acceptatile  precision  and  accuracy  with  Methods  608  and  625  (See 
apperxta  A  of  tins  part  1 36)  m  accordance  with  procedures  given  in  section  8.2  of  each  of  ttiese  methods  Additionatty.  each  laboratory,  on  an  orvgomg  twsis,  must 
spika  and  analyze  10%  ol  all  samples  analyzed  with  Method  608  or  5%  of  all  samples  analyzed  with  Method  625  to  monitor  and  evaluate  latxiraiory  data  quality  in 
accordance  wrtti  Sectnns  8.3  and  8  4  of  these  mettiods.  When  the  recovery  of  any  parameter  laUs  outside  ttw  wammg  limits,  ttie  analytical  results  tor  that  parameter 
in  tfie  unspiked  sample  are  suspect  and  cannot  be  reported  to  demonstrate  regulatory  compliance.  These  quality  control  requirements  also  apply  to  the  Standard 
Mettiods,  ASTM  Methods,  and  other  Methods  cited. 

NOTE:  These  warning  limits  are  promulgated  as  an  "Intenm  final  actkxi  with  a  request  for  comments." 

TABLE  lE.-LIST  OF  APPROVED  RADIOLOGICAL  TEST  PROCEDURES 


Method 

EPA' 

xpage) 

Parameter  aiv)  umts 

Standard 

tnethoda  I7lh 

Ed. 

ASTM 

US6S' 

1  Alpha-Total.  pCi  per  liter 

Proportional  or  scintillation  counter   

900 

Appendix  B 
9000 

Appendix  B 
903.0 
903.1 

703 
703 
703 
703 
705 
706 

01943-61 
01943-81 
01890-81 
01890-81 
02460-70 
03454-79 

pp  75  and  78.'< 

2.  Mpha-Counting  error.  pQ  per  Nter 

Proportional  or  scintillation  countsr.         

p.  79. 

3.  Beta-Total.  pO  per 

Proportional  counter _ 

Pmpnrtinnal  rj>«itBr       _ 

pp.  75  and  78^ 

4.  Beta-Counting  error,  pCi 

p.  79. 

5.  (a)  Radium  Total  pCi  per  liter 

Proportional  counter _ _ _.... 

Scirttillation  counter 

(b)  «»*R«,pCi  per  liter 

p.  81. 

Table  IE  Notes: 

'  "Prescribed  Procedures  for  Measurement  of  Radtoacttvity  in  Drinking  Water."  EPA-600/4-80-032  (1960),  US  Environmental  Protection  Agency,  August  1960. 

» Fishman.  M.J.  and  Brown,  Eugene,  "Selected  Methods  of  the  US,  Geological  Survey  of  Analysis  of  Wastewaters,"  US,  GeotogicaJ  Survey.  Open-File  Report 
76-177(1976), 

*  The  method  found  on  p,  75  measures  only  the  dissolved  portion  whHe  the  method  on  p.  78  measures  only  the  suspended  portion.  Therefore,  the  two  results 
must  be  added  to  obtain  the  "total". 


(b)  The  full  texts  of  the  methods  from 
the  following  references  which  are  cited 
in  Tables  L\.  IB.  IC.  ID.  and  IE  are 
incorporated  by  reference  into  this 
regulation  and  may  be  obtained  from  the 
sources  identified.  All  costs  cited  are 
subject  to  change  and  must  be  verified 
from  the  indicated  sources.  The  full 
texts  of  all  the  test  procedures  cited  are 
available  for  inspection  at  the 
Environmental  Monitoring  Systems 
Laboratory,  Office  of  Research  and 
Development,  U.S.  Environmental 
Protection  i\gency.  26  West  Martin 
Luther  King  Dr..  Cincinnati,  OH  45268 
and  the  Office  of  the  Federal  Register, 
room  8301, 1110  L  Street.  NW., 
Washington.  DC  20408. 


References,  Sources,  Costs,  and  Table 
Citations: 

(1)  The  full  text  of  Methods  601-613. 
.  624.  625, 1624,  and  1625  are  printed  in 

appendix  A  of  this  part  136.  The  full  text 
for  determining  the  method  detection 
limit  when  using  the  test  procedures  is 
given  in  appendix  B  of  this  part  136.  The 
full  text  of  Method  200.7  is  printed  in 
appendix  C  of  this  part  136.  Cited  in: 
Table  IB,  Note  5;  Table  IC,  Note  2:  and 
Table  ID.  Note  2. 

(2)  "Microbiological  Methods  for 
Monitoring  the  Environment,  Water  and 
Wastes."  U.S.  Environmental  Protection 
Agency.  EPA-600/8-78-017, 1978. 
Available  from:  ORD  Publications, 
CERI,  U.S.  Environmental  Protection 
Agency,  Cincinnati,  Ohio  4526a  Table 
lA,  Note  2. 


(3)  "Methods  for  Chemical  Analysis  of 
Water  and  Wastes,"  U.S.  Environmental 
Protection  Agency,  EPA-600/4-79-020, 
March  1979,  or  "Methods  for  Chemical 
Analysis  of  Water  and  Wastes."  U.S. 
Environmental  Protection  Agency,  EPA- 
600/4-79-020,  Revised  March  1983. 
Available  from:  ORD  Publications. 
CERI.  U.S.  Environmental  Protection 
Agency,  Cincinnati.  Ohio  45268,  Table 
IB.  Note  1. 

(4)  "Methods  for  Benzidine. 
Chlorinated  Organic  Compounds. 
Pentachlorophenol  and  Pesticides  in 
Water  and  Wastewater,"  U.S. 
Environmental  Protection  Agency,  1978. 
Available  from:  ORD  Publications. 
CERI.  U,S.  Environmental  Protection 
Agency,  Cincinnati,  Ohio  45268,  Table 
IC.  Note  3:  Table  D,  Note  3. 
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(5)  "Prescribed  Procedures  for 
Measurement  of  Radioactivity  in 
Drinlcing  Water."  U.S.  Environmental 
Protection  Agency.  EPA-600/4-80-032. 

1980.  Available  from:  ORD  Publications. 
CERI.  U.S.  Environmental  Protection 
Agency.  Cincinnati.  Ohio  45268.  Table 
IE,  Note  1. 

(6)  "Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater."  Joint  Editorial  Board, 
American  Public  Health  Association. 
American  Water  Works  Association, 
and  Water  Pollution  Control  Federation, 
17th  Edition,  1989.  Available  from: 
American  Public  Health  Association, 
1015  Fifteenth  Street,  NW.,  Washington, 
DC  20036.  Cost:  $90.00.  Tables  lA.  IB. 
and  IE. 

(7)  Ibid,  15th  Edition.  1980.  Table  IB. 
Note  30;  Table  ID. 

(8)  Ibid,  14th  Edition,  1975.  Table  IB, 
Notes  17  and  27. 

(9)  Ibid,  13th  Edition,  1971.  Table  IB, 
Note  31. 

(10)  "Selected  Analytical  Methods 
Approved  and  Cited  by  the  United 
States  Environmental  Protection 
Agency,"  Supplement  to  the  15th  Edition 
of  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 

1981.  Available  from:  American  Public 
Health  Association,  1015  Fifteenth 
Street  NW..  Washington.  DC  20036.  Cost 
available  from  publisher.  Table  IB.  Note 
10;  Table  IC.  Note  6;  Table  ID.  Note  6. 

(11)  "Annual  Book  of  Standards — 
Water."  Section  11.  Parts  11.01  and 
11.02.  American  Society  for  Testing  and 
Materials,  1991. 1916  Race  Street. 
Philadelphia.  PA  19103.  Cost  available 
from  publisher.  Tables  IB.  IC.  ID,  and  IE. 

(12)  "Methods  for  Collection  and 
Analysis  of  Aquatic  Biological  and 
Microbiological  Samples,"  edited  by 
Britton.  L.J.  and  P.E.  Creason, 
Techniques  of  Water  Resources 
Investigations,  of  the  U.S.  Geological 
Survey,  Book  5.  Chapter  A4  (1989). 
Available  from:  U.S.  Geological  Survey. 
Denver  Federal  Center.  Box  25425, 
Denver.  CO  80225.  Cost:  $9.25  (subject  to 
change).  Table  lA. 

(13)  "Methods  for  Determination  of 
Inorganic  Substances  in  Water  and 
Fluvial  Sediments."  by  M.J.  Fishman  and 
Linda  C.  Friedman.  Techniques  of 
Water-Resources  Investigations  of  the 
U.S.  Geological  Survey.  Book  5  Chapter 
Al  (1989).  Available  from:  U.S. 
Geological  Survey.  Denver  Federal 
Center.  Box  25425.  Denver.  CO  80225. 
Cost:  $108.75  (subject  to  change).  Table 
IB.  Note  2. 

(14)  "Methods  for  Determination  of 
Inorganic  Substances  in  Water  and 
Fluvial  Sediments."  N.W.  Skougstad  and 
others,  editors.  Techniques  of  Water- 
Resources  Investigations  of  the  U.S. 


Geological  Survey.  Book  5.  Chapter  Al 
(1979).  Available  from:  U.S.  Geological 
Survey.  Denver  Federal  Center,  Box 
25425,  Denver,  CO  80225.  Cost:  $10.00 
(subject  to  change).  Table  IB,  Note  8. 

(15)  "Methods  for  the  Determination 
of  Organic  Substances  in  Water  and 
Fluvial  Sediments,"  Wershaw,  R.L,  et 
al.  Techniques  of  Water-Resources 
Investigations  of  the  U.S.  Geological 
Survey,  Book  5,  Chapter  A3  (1987). 
Available  from:  U.S.  Geological  Survey. 
Denver  Federal  Center.  Box  25425. 
Denver.  CO  80225.  Cost:  $0.90  (subject  to 
change).  Table  IB,  Note  24;  Table  ID. 
Note  4. 

(16)  "Water  Temperature — Influential 
Factors,  Field  Measurement  and  Data 
Presentation,"  by  H.H.  Stevens.  Jr.,  J. 
Ficke,  and  G.F.  Smoot.  Techniques  of 
Water-Resources  Investigations  of  the 
U.S.  Geological  Survey,  Book  1,  Chapter 
Dl,  1975.  Available  from;  U.S. 
Geological  Survey,  Denver  Federal 
Center.  Box  25425,  Denver,  CO  80225. 
Cost;  $1.60  (subject  to  change).  Table  IB, 
Note  32. 

(17)  "Selected  Methods  of  the  U.S. 
Geological  Survey  of  Analysis  of 
Wastewaters."  by  M.J.  Fishman  and 
Eugene  Brown;  U.S.  Geological  Survey 
Open  File  Report  76-77  (1976).  Available 
from:  U.S.  Geological  Survey.  Branch  of 
Distribution.  1200  South  Eads  Street, 
Arlington,  VA  22202.  Cost:  $13.50 
(subject  to  change).  Table  IE,  Note  2. 

(18)  "Official  Methods  of  Analysis  of 
the  Association  of  Official  Analytical 
Chemicals",  Methods  manual,  15th 
Edition  (1990).  Price:  $240.00.  Available 
from:  The  Association  of  Official 
Analytical  Chemists,  2200  Wilson 
Boulevard,  Suite  400,  Arlington.  VA 
22201.  Table  IB,  Note  3. 

(19)  "American  National  Standard  on 
Photographic  Processing  Effluents," 
April  2, 1975.  Available  from:  American 
National  Standards  Institute,  1430 
Broadway,  New  York,  New  York  10018. 
Table  IB,  Note  9. 

(20)  "An  Investigation  of  Improved 
Procedures  for  Measurement  of  Mill 
Effluent  and  Receiving  Water  Color," 
NCASI  Technical  Bulletin  No.  253. 
December  1971.  Available  from: 
National  Council  of  the  Paper  Industry 
for  Air  and  Stream  Improvements.  Inc.. 
260  Madison  Avenue,  New  York,  NY 
10016.  Cost  available  from  publisher. 
Table  IB.  Note  18. 

(21)  Ammonia.  Automated  Electrode 
Method.  Industrial  Method  Number  379- 
75WE.  dated  February  19, 1976. 
Technicon  Auto  Analyzer  II.  Method 
and  price  available  from  Technicon 
Industrial  Systems,  Tarrytown.  New 
York  10591.  Table  IB.  Note  7. 

(22)  Chemical  Oxygen  Demand, 
Method  8000,  Hach  Handbook  of  Water 


Analysis.  1979.  Method  price  available 
from  Hach  Chemical  Company,  P.O.  Box 
389,  Loveland,  Colorado  80537.  Table  IB, 
Note  14. 

(23)  OIC  Chemical  Oxygen  Demand 
Method,  1978.  Method  and  price 
available  from  Oceanography 
International  Corporation,  512  West 
Loop,  P.O.  Box  2980,  College  Station, 
Texas  77840.  Table  IB.  Note  13. 

(24)  ORION  Research  Instruction 
Manual.  Residual  Chlorine  Electrode 
Model  97-70, 1977.  Method  and  price 
available  from  ORION  Research 
Incorporation.  840  Memorial  Drive. 
Cambridge.  Massachusetts  02138.  Table 
IB,  Note  16. 

(25)  Bicinchoninate  Method  for 
Copper.  Method  8506,  Hach  Handbook 
of  Water  Analysis,  1979.  Mrlhod  and 
price  available  from  Hach  Chemical 
Company,  P.O.  Box  300.  Loveland, 
Colorado  80537.  Table  IB.  Note  19. 

(26)  Hydrogen  Ion  (pH)  Automated 
Electrode  Method,  Industrial  Method 
Number  378-75WA.  October  1976.  Bran 
ft  Luebbe  (Technicon)  Auto  Analyzer  II. 
Method  and  price  available  from  Bran  ft 
Luebbe  Analyzing  Technologies,  Inc. 
Elmsford.  N.Y.  10523.  Table  IB.  Note  21. 

(27)  l.lO-Phenanthroline  Method  using 
FerroVer  Iron  Reagent  for  Water.  Hach 
Method  8008. 1980.  Method  and  price 
available  from  Hach  Chemical 
Company,  P.O.  Box  389  Loveland. 
Colorado  80537.  Table  IB,  Note  22. 

(28)  Periodate  Oxidation  Method  for 
Manganese,  Method  8034,  Hach 
Handbook  for  Water  Analysis,  1979. 
Method  and  price  available  from  Hach 
Chemical  Company,  P.O.  Box  389, 
Loveland,  Colorado  80537.  Table  IB, . 
Note  23. 

(29)  Nitrogen,  Nitrite— Low  Range. 
Diazotization  Method  for  Water  and 
Wastewater.  Hach  Method  8507. 1979. 
Method  and  price  available  from  Hach 
Chemical  Company,  P.O.  Box  389, 
Loveland,  Colorado  80537.  Table  IB, 
Note  25. 

(30)  Zincon  Method  for  Zinc.  Method 
8009.  Hach  Handbook  for  Water 
Analysis.  1979.  Method  and  price 
available  from  Hach  Chemical 
Company,  P.O.  Box  389.  Loveland, 
Colorado  80537.  Table  IB,  Note  33. 

(31)  "Direct  Determination  of 
Elemental  Phosphorus  by  Gas-Liquid 
Chromatography,"  by  R.F.  Addison  and 
R.G.  Ackman,  Journal  of 
Chromatography,  Volume  47,  No.  3,  pp. 
421-426. 1970.  Available  in  most  public 
libraries.  Back  volumes  of  the  Journal  of 
Chromatography  are  available  from 
Elsevier/North-Holland.  Inc..  Joumul 
Information  Centre.  52  Vanderbilt 
Avenue.  New  York,  NY  10164.  Cost 
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available  from  publisher.  Table  IB.  Note 
28. 

(32)  "Direct  Current  Plasma  (DCP) 
Optical  Emission  Spectrometric  Method 
for  Trace  Elemental  Analysis  of  Water 
and  Wastes.  Method  AES0029."  1986. 
revised  1991,  (with  appendix).  Applied 
Research  Laboratories.  Ina,  24911 
Avenue  Stanford.  Valencia.  CA  91355. 
Table  IB.  Note  34. 

(c)  Under  certain  circumstances  the 
Regional  Administrator  or  the  Director 
in  the  Region  or  State  where  the 
discharge  will  occur  may  determine  for 
a  particular  discharge  that  additional 
parameters  or  pollutants  must  be 
reported.  Under  such  circumstances, 
additional  test  procedures  for  analysis 
of  pollutants  may  be  specified  by  the 
Regional  Administrator,  or  the  Director 
upon  the  recommendation  of  the 
Director  of  the  Environmental 


Monitoring  Systems  Laboratory — 
Cincinnati. 

(d)  Under  certain  circumstances,  the 
Administrator  may  approve,  upon 
recommendation  by  the  Director. 
Environmental  Monitoring  Systems 
Laboratory — Cincinnati,  additional 
alternate  test  procedures  for  nationwide 
use. 

(e)  Sample  preservation  procedures, 
container  materials,  and  maximum 
allowable  holding  times  for  parameters 
cited  in  Tables  L\.  IB.  IC.  ID.  and  IE  are 
prescribed  in  Table  II.  Any  person  may 
apply  for  a  variance  &om  the  prescribed 
preservation  techniques,  container 
materials,  and  maximum  holding  times 
applicable  to  samples  taken  from  a 
specific  discharge.  Applications  for 
variances  may  be  made  by  letters  to  the 
Regional  Administrator  in  the  Region  in 
which  the  discharge  will  occur. 


Sufficient  data  should  be  provided  to 
assure  such  variance  does  not  adversely 
affect  the  integrity  of  the  sample.  Such 
data  will  be  forwarded,  by  the  Regional 
Administrator,  to  the  Director  of  the 
Environmental  Monitoring  Systems 
Laboratory — Cincinnati.  Ohio  for 
technical  review  and  recommendations 
for  action  on  the  variance  application. 
Upon  receipt  of  the  recommendations 
from  the  Director  of  the  Environmental 
Monitoring  Systems  Laboratory,  the 
Regional  Administrator  may  grant  a 
variance  applicable  to  the  specific 
charge  to  the  applicant.  A  decision  to 
approve  or  deny  a  variance  will  be 
made  within  90  days  of  receipt  of  the 
application  by  the  Regional 
Administrator. 


(FR  Doc.  91-23215  Filed  10-7-91;  6:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  And  Indian  Housing 

24  CFR  Part  961 

[Docket  Na  R-91-1555;  FR-2993-P-011 
RIN  2577-AA98 

Public  and  Indian  Housing  Youth 
Sports  Program 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

action:  Proposed  rule. 

summary:  This  rule  establishes  the 
Public  and  Indian  Housing  Youth  Sports 
Program  (YSP)  in  accordance  with 
section  520  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA),  approved  November  28, 1990, 
Public  Law  101-625.  The  program 
authorizes  HUD  to  make  grants  to 
States;  units  of  general  local 
government;  local  park  and  recreation 
districts  and  agencies;  public  housing 
agencies  (PHAs);  nonprofit 
organizations  providing  youth  sports 
services  programs;  Indian  tribes;  and 
Indian  housing  authorities  (IHAs)  to 
carry  out  youth  sports  programs  in 
public  and  Indian  housing  projects  with 
substantial  drug  problems.  Grant  funds, 
which  must  be  matched  at  least  50 
percent  with  funds  from  non-Federal 
sources,  may  be  used  to  assist  in 
carrj'ing  out  a  public  housing  youth 
sports  program  in  any  of  the  following 
manners: 

(1)  Acquisition,  construction,  or 
rehabilitation  of  community  centers, 
parks,  or  playgrounds. 

(2)  Redesigning  or  modifying  public 
spaces  in  public  housing  projects  to 
provide  increased  utilization  of  the 
areas  by  youth  sports  programs. 

(3)  Provision  of  public  services, 
including  salaries  and  expenses  for  staff 
of  youth  sports  programs,  cultural 
activities,  educational  programs  relating 
to  drug  abuse,  and  sports  and  recreation 
equipment. 

DATES:  Comment  Due  Date:  December  9. 
1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 


copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  the  above  address. 

As  a  convenience  to  commenters.  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  708-4337.  Only  public  comments  of 
six  or  fewer  total  pages  will  be  accepted 
via  FAX  transmittal.  This  limitation  is 
necessary  in  order  to  assure  reasonable 
access  to  the  equipment.  Comments  sent 
by  FAX  in  excess  of  six  pages  will  not 
be  accepted.  Receipt  of  FAX 
transmittals  will  not  be  acknowledged, 
except  that  the  sender  may  request 
confirmation  of  receipt  by  calling  the 
Rules  Docket  Clerk  ((202)  708-2084). 
(These  are  not  toll-free  numbers.) 

FOR  FURTHER  INFORMATION  CONTACT. 

Jose  Marquez  or  Malcolm  Main,  Drug 
Free  Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  room  10241,  Washington, 
DC  20410,  telephone  (202)  70a-1197  or 
708-3502.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-0850.  (These  are  not  toll-free 
telephone  numbers.) 
SUPPlfMENTARY  INFORMATION: 

Background 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1980.  Pending  approval  of  these 
requirements  by  OMB  and  the 
assignment  of  an  OMB  control  number, 
no  person  may  be  subjected  to  a  penalty 
for  failure  to  comply  with  these 
information  collection  requirements. 
Upon  approval  by  OMB,  a  Notice 
containing  the  OMB  approval  number 
will  be  published  in  the  Federal 
Register. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  proposed  rule  are 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading, 
Other  Matters.  Send  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development. 
Rules  Docket  Clerk.  451  Seventh  Street. 
SW.,  room  10276,  Washington,  DC  20410; 


and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3001. 
Washington,  DC  20503.  Attention: 
Jennifer  Main.  Desk  Officer  for  HUD.  At 
the  end  of  the  public  comment  period, 
the  Department  may  amend  the 
information  collection  requirements  to 
reflect  the  public  comments  received 
concerning  the  collection  of  information 
requirements. 

Section  520  of  NAHA  authorizes  the 
establishment  of  the  Youth  Sports 
Program  (YSP).  to  be  funded  by  five 
percent  of  any  amounts  appropriated  for 
the  Drug  Elimination  Program  (DEP) 
established  in  accordance  with  the  Anti- 
Drug  Abuse  Act  of  1988  (42  U.S.C.  11901 
et  seq.].  Implementing  regulations  for 
DEP  were  issued  by  HUD  at  55  FR  27598 
(July  3, 1990)  and  codified  at  24  CFR  part 
961.  NAHA,  in  section  581.  also 
expanded  and  revised  the  Drug 
Elimination  Program.  To  implement  the 
NAHA  changes  in  DEP  that  affect  public 
and  Indian  Housing.  HUD  is  amending 
part  961  in  a  separate  rulemaking  (56  FR 
30176.  July  1. 1991).  Since  the  Youth 
Sports  Program  is  closely  related  to  the 
Drug  Elimination  Program  at  part  961 
(the  funding  of  YSP  is  a  percentage  of 
the  amount  appropriated  for  DEP,  and 
program  requirements  and  objectives  of 
the  two  programs  overlap),  the  YSP 
regulations  are  being  established  as 
subpart  E  of  part  961.  The  revision  of  the 
Drug  Elimination  Program  at  part  961  is 
deleting  subpart  D.  the  Mini-Grants 
component,  and  replacing  it  with  the 
grant  administration  component  that  is 
currently  subpart  E.  These  changes 
make  subpart  E  available  for  the  YSP 
regulations. 

Because  of  the  close  relationship 
between  DEP  and  YSP,  the  requirements 
of  both  programs  will  be  made  to 
conform  to  the  greatest  extent  possible. 
HUD  believes  that  this  conformity  is 
intended  by  section  520  of  NAHA,  the 
authorizing  statute  for  YSP. 
Furthermore,  conformity  in  the  two 
programs  will  result  in  a  more 
coordinated  and  consistent  approach  to 
the  problem  of  drug-related  crime  in 
public  and  Indian  housing  projects.  A 
consistent  approach  will  also  reduce  the 
paperwork  burden  on  many  applicants, 
since  the  preparation  of  an  application 
for  one  of  these  programs  will  provide 
much  of  the  necessary  information  for 
an  application  for  the  other. 

A  basic  component  of  a  Drug 
Elimination  Program  application  is  the 
plan  prepared  in  accordance  with  24 
CFR  961.15.  HUD  has  determined  that 
this  plan  would  be  an  appropriate 
vehicle  to  use  in  meeting  many  of  the 
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application  requirements  of  the  Youth 
Sports  Program,  despite  differences 
between  YSP  and  DEP. 

A  significant  difference  between  the 
Drug  Elimination  and  Youth  Sports 
programs  is  the  entities  that  are  eligible 
to  apply  for  funding.  The  Drug 
Elimination  Program  was  originally 
available  only  to  PHAs  and  IHAs, 
entities  involved  in  the  day-to-day 
management  of  public  housing.  Because 
of  this  day-to-day  involvement.  PFlAs 
and  IHAs  possess  an  intimate 
knowledge  of  the  operation  and 
problems  of  public  housing.  NAHA 
expanded  the  list  of  eligible  entities  for 
DEP  to  include  owners  of  federally 
assisted  low-income  bousing.  However, 
this  change  will  not  affect  DEP  at  part 
961  because  part  961  will  continue  to 
apply  only  to  public  housing. 

Under  the  Youth  Sports  Program. 
PHAs  and  IHAs  are  only  two  of  seven 
entities  eligible  for  funding.  The  other 
eligible  entities  are:  States:  units  of 
general  local  government;  local  park  and 
recreation  districts  and  agencies; 
nonprofit  organizations  providing  youth 
sports  services  programs;  and  Indian 
tribes.  These  other  entities,  with  the 
exception  of  Resident  Councils  (RCs)  or 
Resident  Management  Corporations 
(RMCs).  which  would  be  eligible 
applicants  as  nonprofit  organizations, 
cannot  be  expected  to  possess  the  same 
depth  of  knowledge  of  the  operation  and 
problems  of  public  housing  as  PHAs  and 
IHAs, 

Despite  the  di^erence  in  eligible 
applicants,  the  two  programs,  Drug 
Elimination  and  Youth  Sports,  must  still 
be  made  to  follow  a  consistent 
approach.  The  area  that  provides  the 
greatest  opportunity  to  coordinate  the 
two  programs  is  in  the  statutory 
requirement  of  each  program  for  a  plan 
to  address  the  problem  of  drug-related 
crime  in  public  housing. 

Section  520(cK2)|C)  of  NAHA  requires 
that  the  "sports  program  shall  be 
operated  as,  in  conjunction  with,  or  in 
furtherance  of,  an  organized  program  or 
plan  designed  to  eliminate  drugs  and 
drug-related  problems  in  the  public 
housing  project  or  projects  within  the 
public  housing  agency."  The  Drug 
EUmination  Program  has  a  statutory 
requirement  (section  5125(a)  of  the 
Public  and  Assisted  Housing  Drug 
Elimination  Act  of  1990]  that  applicants 
include  a  plan  for  addressing  the 
problem  of  drug-related  crime  on  the 
housing  premises  for  which  the 
application  is  being  submitted. 
Activities  under  either  program  must  be 
carried  out  in  the  context  of  a  plan  that 
addresaes  drug-related  problems  in 
public  housing. 


The  elements  that  must  be  included  in 
the  plan  required  under  the  Drug 
Elimination  Program  have  already  been 
developed  and  implemented  at  24  CFR 
961.15(b).  Among  the  elements  are  an 
assessment  of  the  drug-related  crime 
problem  on  the  premises  for  which 
funding  is  sought:  a  description  of 
activities  and  initiatives  to  address  the 
problem;  and  a  description  of  the 
involvement  of  residents,  resident 
organizations,  the  local  community  and 
local  government  in  the  design  and 
implementation  of  the  plan. 

Because  YSP  activities  must  be 
operated  as,  in  conjunction  with,  or  in 
furtherance  of.  a  plan  to  eliminate  drug- 
related  problems,  HUD  has  determined 
it  would  be  appropriate  to  permit  an 
applicant  for  YSP  funding  to  use  a  DEP 
plan  prepared  in  accordance  with  the  24 
CFR  961.15(b)  to  satisfy  this 
requirement,  since  the  elements 
necessary  to  address  drug-related  issues 
are  already  provided  for  in  the  DEP 
plan.  A  Youth  Sports  (Program  applicant 
may  submit  either  a  current-year  plan  as 
prepared  for  a  Drug  Elimination  Ptogram 
grant  application — thereby  avoiding  the 
burden  of  preparing  yet  another  plan:  or 
an  abbreviated  version  of  this  24  CFR 
961.15  plan,  as  speciHed  in  this  rule — 
thereby  avoiding  the  burden  of 
preparing  a  full-blown  DEP  plan.  This 
approach  will  coordinate  the  anti-drug 
efforts  under  the  Youth  Sports  and  Drug 
Eliihination  Programs.  It  will  also  foster 
close  cooperation  between  PHAs,  IHAs, 
and  the  other  eligible  applicants  for  YSP 
funding  because  close  cooperation  with 
a  PHA  or  IHA  will  be  essential  for  other 
eligible  applicants  to  put  together  a  plan 
or  make  use  of  an  already  existing  plan 
that  had  been  prepared  in  conjunction 
with  a  DEP  application.  HUD  considers 
this  cooperation  to  be  essential  for 
effective  program  activities. 

Under  this  approach,  where  a  plan  in 
accordance  with  S  961.15  has  been 
prepared  for  a  housing  site  by  an  IHA  or 
PHA,  the  proposal  of  an  applicant  for 
Youth  Sports  Program  funding  must 
indicate  in  what  way  it  will  be  operated 
as,  in  conjunction  with,  or  in  furtherance 
of,  that  plan.  This  procedure  will  ensure 
that  a  consistent  approach  in  the  Youth 
Sports  and  Drug  Elimination  programs  is 
being  followed.  It  will  also  encourage 
consultations  between  applicants  who 
are  not  PHAs  or  IHAs  and  the  PHA  or 
IHA  that  the  applicant's  proposal  is 
intended  to  assist.  The  non-PHA/IHA 
applicant  will  benefit  from  these 
consultations  by  forming  bonds  of 
cooperation  with  a  PHA  or  IHA  at  the 
very  beginning  of  the  application 
process,  and  by  tapping  into  the  PHA's 
or  IHA's  knowledge  of  public  housing 


operation  and  problems.  HUD  strongly 
believes  that  where  these  cooperative 
bonds  cannot  or  will  not  be  developed, 
the  chances  of  developing  and 
implementing  an  effective  program 
activity  are  very  low.  Where  the 
application  is  a  joint  effort,  consisting  of 
the  plan  prepared  by  the  PHA  or  IHA  in 
accordance  with  the  Drug  Elimination 
Program  and  the  specific  activity 
proposed  for  funding  by  the  non-PHA/ 
IHA  Youth  Sports  applicant,  the  chances 
of  a  successful  program  activity  are 
greatly  increased. 

Conversely,  HUD  believes  that  where 
an  IHA  or  PHA  is  the  applicant  for  YSP 
funding,  it  should  be  required  to  identify 
and  consult  with  another  YSP-eligible 
entity  that  is  knowledgeable  in  the 
operation  of  the  kind  of  sports,  cultural 
recreational  or  other  activity  for  which 
the  application  is  being  prepared.  The 
benefits  of  the  consultation  process  in 
which  each  party  contributes  its 
knowledge  and  experience  is  expected 
to  lead  to  more  effective  program 
activities  and  more  efficient  use  of 
program  funds.  These  consuhations  may 
further  assist  the  PHA  or  IHA  in  finding 
sources  of  non-Federal  matching  funds, 
a  requirement  under  the  Youth  Sports 
Program,  since  the  entity  with  which  the 
PHA  or  IHA  consults  may  have,  or  be 
knowledgeable  of  sources  of,  funding  for 
the  type  of  activity  proposed. 

This  rule  will  also  require 
consultations  between  applicants  and 
local  resident  groups.  RMCs  and  RCs. 
These  consultations  are  desirable  to 
obtain  the  residents'  valuable  input  on 
any  proposed  activity.  In  addition, 
applicants'  consultations  with  RMCs/ 
RCs  will  satisfy  one  of  the  selection 
criteria  of  section  520  of  NAHA,  which 
requires,  "coordination  of  proposed 
activities  with  local  resident 
management  groups  or  associations 
(where  such  groups  exist)." 

Instances  in  which  a  PHA  or  IHA  has 
already  prepared  a  plan  in  accordance 
with  S  981.15  represent  the  easiest  and 
most  straightforward  application 
process  for  YSP  funding.  Whether  or  not 
a  PHA  or  IHA  that  has  submitted  a  DEP 
application  has  received  DEP  funding, 
the  plan  prepared  for  the  DEP 
application  can  be  used  by  it  or,  with  its 
permission,  another  qualified  applicant 
consulting  with  the  PHA  or  IHA  in  a 
YSP  application.  HUD  has  determined 
that  because  of  the  benefits  of  this 
procedure,  an  applicant  may  submit 
either  a  plan  prepared  in  accordance 
with  24  CFR  961.15,  or  an  abbreviated 
version  of  such  a  plan  as  specified  in 
S  961.58(a)(7)  of  this  rule. 

Use  of  this  plan  will  result  in  a 
uniform,  consistent  approach  for  both 
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the  Drug  Elimination  and  Youth  Sports 
Programs,  focus  the  nature  and  extent  of 
the  drug  problem  to  be  addressed,  and 
coordinate  the  efforts  of  the  many 
parties  who  must  be  involved  for  a 
successful  effort.  The  use  of  this  plan 
would  also  satisfy  many  of  the  statutory 
requirements  of  the  Youth  Sports 
Program,  as  discussed  below. 

Among  the  statutorily  required 
selection  criteria  for  YSP  is  one  that 
considers  "the  extent  of  the  support  of 
the  public  housing  agency  for  the 
program,  coordination  of  proposed 
activities  with  local  resident 
management  groups  or  associations 
(where  such  groups  exist]  and 
coordination  of  proposed  activities  with 
ongoing  programs  of  the  applicant  that 
further  the  purposes  of  this  section."  The 
successful  integration  of  the  proposed 
YSP  activity  with  a  S  961.15  or  alternate 
permitted  plan  would  directly  address 
this  selection  criterion,  since  the  plan 
requires  the  applicant  to  describe  the 
coordination  efforts  that  have  been 
made  with  these  groups.  A  non-PHA/ 
IHA  applicant's  public  housing  agency 
support  would  be  demonstrated  by  the 
extent  of  the  PHA/IHA's  assistance  in 
preparing  a  plan  or  sharing  an  already 
prepared  plan. 

The  use  of  a  plan  will  also  permit  the 
Department  to  make  the  threshold 
eligibility  determination  required  by 
section  520(c)(1)  of  NAHA.  This  section 
of  NAHA  permits  grants  for  youth  sports 
programs  only  with  respect  to  public 
housing  sites  determined  to  have  a 
substantial  problem  regarding  the  use  Or 
sale  of  illegal  drugs.  The  portion  of  the 
plan  that  requires  a  description  of  the 
extent  of  the  drug-related  crime  problem 
in  the  housing  projects  proposed  for 
assistance  would  provide  the 
information  necessary  for  this 
determination. 

As  discussed  above,  the  statute 
requires  that  the  activity  applied  for 
must  be  operated  as,  in  conjunction 
with,  or  in  furtherance  of.  an  organized 
program  or  plan.  A  §  961.15  plan  or  the 
alternate  plan  as  described  in  this  rule 
will  be  used  to  fulfill  this  requirement. 

For  all  of  the  above  reasons, 
applicants  for  Youth  Sports  Program 
funding  will  be  required  to  submit  a  plan 
prepared  in  accordance  with  24  CFR 
961.15,  or  an  abbreviated  version  of  a  24 
CFR  961.15  plan  as  specified  in 
§  961.58(a)(7)  of  this  rule,  as  a  part  of 
their  application.  In  addition  to 
satisfying  statutory  requirements,  this 
approach  will  make  PHA  and  IHA 
applicants  focus  their  anti-drug  efforts 
even  if  they  are  not  applying  for  a 
separate  grant  under  the  Drug 
Elimination  Program.  On  the  other  hand, 
preparation  of  a  §  961.15  plan,  or  an 


abbreviated  plan,  will  require  non-PHA/ 
IHA  applicants  to  work  very  closely 
with  the  PHA  or  IHA  that  their 
application  is  intended  to  assist,  thereby 
giving  those  applicants  a  far  greater 
appreciation  of  the  nature  of  the 
problem  to  be  addressed,  and  a  much 
better  sense  of  effective  solutions  that 
can  be  developed. 

To  further  improve  the  quality  of 
activities  funded  under  this  program, 
applicants  will  have  an  opportunity  to 
discuss  their  applications  and  plans 
after  each  round  of  funding  is  completed 
with  the  Drug  Information 
Clearinghouse.  This  service  is  the  same 
as  is  extended  under  the  Drug 
Elimination  Program. 

Many  of  the  Youth  Sports  Program 
requirements  are  mentioned  above  in 
the  context  of  the  plan  to  be  submitted 
as  part  of  the  program  application.  The 
following  discussion  focuses  on  other 
significant  aspects  of  the  rule. 

Although  this  program  is  entitled 
"Youth  Sports",  the  range  of  activities  to 
be  conducted  for  the  benefit  of  yoimg 
people  from  public  and  Indian  housing 
projects  is  not  limited  to  purely  athletic 
events.  Section  520(c)(2)(B)  of  NAHA 
makes  sports,  cultural,  recreational,  or 
"other"  activities  eligible  program 
activities,  as  long  as  they  are  "designed 
to  appeal  to  youth  as  alternatives  to  the 
drug  environment"  in  public  or  Indian 
housing  projects.  Organized  team  sports; 
arts  and  crafts  classes;  field  trips;  ethnic 
heritage  awareness  activities;  music, 
drama,  and  dance  instrtietiQ|i  and 
performances;  home  economics^nd 
family  life  classes;  youth  leadership 
skills  development  programs;  language 
or  job  skills  tutoring;  all  are 
representative  of  the  kinds  of  eligible 
activities  under  the  Youth  Sports 
Program. 

The  program  requirements  also  call 
for  the  involvement  of  local  sports 
organizations  or  figures,  but  in  this 
context  too,  "sports"  carries  the  broad 
connotations  outlined  above.  Athletes, 
coaches,  artists,  entertainers,  and 
teachers;  sports  clubs,  dance  or  drama 
troupes,  music  companies,  and 
educational  societies;  these  are 
representative  of  the  individuals  and 
organizations  whose  involvement  Youth 
Sports  applicants  must  seek  depending 
on  the  type  of  activities  proposed  for 
funding. 

Section  520(e)(1)  of  NAHA  requires 
YSP  grant  applicants  to  certify  that 
grant  funds  will  be  supplemented  with 
matching  funds  from  non-Federal 
sources  that  equal  at  least  50  percent  of 
the  grant  amount.  This  requirement 
means  that  grant  applicants  must  have 
committed  to  their  Youth  Sports 
activities  at  least  one  dollar  of  qualified 


matching  funds  for  every  two  dollars  of 
grant  funds  requested.  For  example,  if 
an  applicant  is  requesting  $100,000  in 
YSP  funds,  the  applicant  must  have 
commitments  of  at  least  $50,000  in 
qualified  matching  funds. 

The  qualified  matching  funds  must 
consist  of  "funds  from  non-Federal 
sources."  which,  section  520(e)(2)  of  the 
statute  explains,  "includes  funds  from 
States,  units  of  general  local 
governments,  or  agencies  of  such 
governments.  Indian  tribes,  private 
contributions,  any  salary  paid  to  staff  to 
carry  out  the  youth  sports  program  of 
the  recipient,  the  value  of  the  time  and 
services  contributed  by  volunteers  to 
carry  out  the  program  of  the  recipient  at 
a  rate  determined  by  the  Secretary,  the 
value  of  any  donated  material, 
equipment,  or  building,  and  the  value  of 
any  lease  on  a  building." 

This  wide-ranging  definition  of  funds 
from  non-Federal  sources  provides  a 
great  deal  of  flexibility  for  applicants  in 
meeting  the  matching  fimds  requirement 
of  the  Youth  Sports  Program.  Not  only 
dollar  amounts,  but  the  value  of  goods 
and  services  contributed  to  the 
applicant  for  youth  sports  activities  are 
eligible  to  satisfy  this  program 
requirement.  The  question  of 
determining  the  value  to  be  assigned  to 
donated  goods  and  services  has  been 
left  by  the  statute  to  the  Department. 

HUD  has  determined  that  with  regard 
to  salary  paid  to  staff  to  carry  out  the 
Youth  Sports  activities  of  the  applicant, 
only  that  portion  of  staff  salaries 
representing  time  that  will  actually  be 
spent  on  new  and  additional  duties 
direcUy  involved  with  Youth  Sports 
activities  may  qualify  as  funds  from 
non-Federal  sources.  For  example,  if  a 
staff  member  will  be  spending  thirty 
percent  of  his  or  her  time  on  new  and 
additional  Youth  Sports  Program 
activities  and  the  remaining  seventy 
percent  on  other  duties,  only  thirty 
percent  of  the  salary  will  count  as  funds 
from  non-Federal  sources.  If  an 
employee's  salary  is  paid  with  Youth 
Sports  funds,  it  does  not  qualify  as  funds 
from  non-Federal  sources. 

In  instances  where  a  volunteer 
performs  a  service  that  is  to  be  valued 
towards  the  matching  funds  from  non- 
federal sources,  the  value  of  time  and 
services  contributed  by  volunteers  is  to 
be  computed  on  the  basis  of  five  dollars 
per  hour,  except  where  professional 
services  or  special  training  are  involved. 
Where  the  volunteer  is  a  professional  or 
a  person  with  special  training 
performing  a  service  directly  related  to 
the  profession  or  special  training,  the 
value  of  the  service  is  to  be  computed 
on  the  basis  of  the  usual  and  customary 
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hourly  rate  paid  for  the  service  in  the 
community  where  the  Youth  Sports 
activity  or  facility  is  located.  The  issue 
of  valuing  volunteer  labor  has  arisen  in 
other  contexts,  most  recently  under  the 
HOPE  grant  programs,  and  this  program 
follows  a  consistent  approach. 

Where  goods  are  donated  to  the 
applicant  for  Youth  Sports  Program 
activities,  their  value  will  be  based  on 
their  fair  market  value  at  the  time  of  the 
donation  as  documented  by  bills  of  sale, 
advertised  prices,  or  appraisals  of 
identical  or  similar  items.  Although 
value  is  measured  at  the  time  of  the 
donation,  supporting  documentation 
may  be  used  that  is  up  to,  but  no  more 
than,  one  year  old. 

Similarly,  the  value  of  any  building 
lease  is  to  be  based  on  its  fair  market 
value  as  evidenced  by  existing,  or  no 
more  than  one  year  old,  leases, 
advertising,  or  appraisals  of  the  building 
involved  or  a  similar  building  similarly 
situated. 

The  application  requirements  in  this 
rule  are  taken  directly  from  the 
authorizing  legislation.  Any  additional 
information  related  to  these 
requirements  that  the  Department  will 
need  for  processing  applications  will  be 
included  in  the  Notices  of  Funding 
Availability  (NOFAs)  issued  for  this 
program. 

Section  520(h)  of  NAHA  requires 
grant  recipients  under  this  program  to 
submit  to  the  Department  a  report, 
within  90  days  of  fully  expending  grant 
funds,  that  describes  the  activities 
carried  out  with  the  grant.  This  section 
evidences  a  clear  Congressional  concern 
for  accountability  that  program  funds  be 
spent  as  intended.  The  Department  has 
additional  accountability  concerns 
regarding  this  program  because  the 
eligible  applicants  include  entities  that, 
unlike  IHAs  and  PHAs,  are  not  subject 
to  regular  HUD  audits  and  controls.  To 
ensure  that  program  funds  are  being 


appropriately  directed  by  grant 
recipients,  and  to  provide  an 
opportunity  to  address  and  correct  any 
program  problems  a  recipient  may  be 
experiencing,  this  rule  adopts  a 
monitoring  approach  modeled  after  the 
one  followed  in  the  Drug  Elimination 
Program.  Grantees  will  be  required  to 
submit  a  progress  report  120  days  after 
their  Youth  Sports  program  budgets 
have  been  approved,  and  a  post-grant 
evaluation  within  90  days  after 
completion  of  the  grant. 

Other  Matters 

Executive  Order  12291.  This  rule  does 
not  constitute  a  "major  rule"  as  that 
term  is  defined  in  section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Environmental  Impact  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  Part  50.  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Federalism.  The  General  Counsel,  as 
the  Designated  Official  under  section 
6(a)  of  Executive  Order  12612. 


Federalism,  has  determined  that  the 
policies  contained  in  this  rule  do  not 
have  federalism  implications  and,  thus, 
are  not  subject  to  review  under  the 
Order.  This  rule  gives  an  incentive  and 
provides  funding  to  offer  youth  in  public 
housing  developments  with  substantial 
drug  problems  a  positive  alternative  to 
drug  activity.  It  will  not  have 
substantial,  direct  effects  on  States,  on 
their  political  subdivisions,  or  on  their 
relationships  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government. 

Family  Impact  The  General  Counsel, 
as  the  Designated  Official  under 
Executive  Order  12606.  The  Family,  has 
determined  that  this  rule  will  not  have  a 
potentially  significant  negative  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and  thus,  is  not 
subject  to  review  under  the  Order.  To 
the  contrary,  the  rule  will  benefit  family 
life  by  providing  youth  with  wholesome 
alternatives  to  drug  activities  that  are 
destructive  of  family  life. 

This  proposed  rule  was  listed  as  Item 
No.  1394  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  22, 1991  (56  FR 17360] 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  has  not 
been  assigned. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  0MB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1960.  Certain  sections 
of  this  rule  have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements.  Information 
on  these  requirements  is  provided  as 
follows: 


Section  of  rule  affected 


No.  of 
respondents 


No.  of 

respondentt 
per  response 


Total  arwKial 
responses 


Hours  per 
response 


Total 
twurs 


961 .58(8) ...., 

Total  annual  reporting  txjrden.. 


500 


500 


24 


12.000 


1&000 


List  of  Subjects  in  24  CFR  Part  961 

Drug  abuse.  Drug  traffic  control.  Grant 
programs — Housing  and  community 
development.  Grant  programs — Indians, 
Grant  programs — low  and  moderate 
income  housing,  Public  housing. 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  out  in  the 
preamble,  title  24,  chapter  IX,  part  961  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 


PART  961— PUBLIC  HOUSING  DRUG 
ELIMINATION  PROGRAM 

The  authority  citation  for  24  CFR  part 
961  is  revised  to  read  as  follows: 

Authority:  Sec.  5127,  Public  and  Assisted 
Housing  Drug  Elimination  Act  of  1990  (42 
U.S.C.  11901  et  seq.);  sec.  520,  National 
Affordable  Housing  Act  (approved  November 
28, 1990,  Pub.  L  101-625);  sec.  7(d). 
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Department  of  Housing  and  Urban 
Development  Act  (42  U^.C  3S3S(d)). 

2.  Subpart  E  is  revised  to  read  as 
follows: 

Sobpart  E— PuMc  Housing  Youtti  Sports 
Proflraw 

961.50 
961.51 
901.52 
961.54 
961 J6 
961.56 
961.60 
961.62 
961.64 
961.66 


Purpose. 

Definitions. 

Eligible  applicants. 

Threshold  requirements  for  funding. 

EligilHe  and  ineligible  activities. 

Application  requirements. 

Application  selection. 

Grant  administration. 

Periodic  reports. 

Other  Federal  requirements. 


Subpart  E— PubUc  Housing  Youtti 
Sports  Program 

§  96130    Purpose. 

The  purpose  of  the  Public  Housing 
Youth  Sports  Program  is  to: 

(a)  Provide  positive  sports,  cultural, 
recreational,  educational  or  other 
activities  for  youth  from  public  and 
Indian  housing  projects  as  alternatives 
to  the  drug  environment  in  those 
projects; 

(b)  Eliminate  the  involvement  by 
youth  from  public  and  Indian  housing  in 
drug-related  crime  and  in  the  use  of 
illegal  drugs; 

(c)  Encourage  the  cooperative  efforts 
of  States,  units  of  local  government, 
local  parks  and  recreation  districts  and 
agencies,  public  housing  agencies,  non- 
profit organizations  providing  youth 
sports  activities,  Indian  tribes,  and 
Indian  housing  authorities  to  provide 
activities  for  youth  designed  to  serve  as 
alternatives  to  the  drug  environment  in 
public  and  Indian  housing. 

(d)  Make  available  Federal  grants  to 
be  used  in  combination  with  funds  from 
non-Federal  sources  to  implement 
program  activities  for  youth  from  public 
and  Indian  housing  projects. 

{ 961.51    Definitions. 

As  used  in  this  subpart: 

HUD  or  Department  means  the  United 
States  Department  of  Housing  and 
Urban  Development. 

Indian  Housing  Authority  has  the 
meaning  given  in  section  3{b){ll)  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437a(b)). 

Indian  Tribe  has  the  meaning  given  in 
section  102(a)(17)^of  the  Housing  and 
Community  Development  Act  of  1974. 

Nonprofit  organizations  means  a  duly 
incorporated  not-for-profit  organization 
that  is  an  RMC/RC:  or  that  is,  or  is 
affiliated  with,  a  national  or  regional 
organization  that  provides  sports, 
cultural,  recreational,  educational  or 
other  services  specifically  designed  for 


youth;  or  that  has  at  least  two  years  of 
experience  in  providing  sports,  cultural, 
recreational,  educational  or  other 
services  specifically  designed  for  youth. 

Plan  means  a  plan  prepared  in 
accordance  with  24  CFR  961.58(a)(7). 

Public  Housing  Agency  has  the 
meaning  given  in  section  3(b)  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437a(b)). 

Public  Housing  Project  has  the 
meaning  given  in  section  3(b)  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437a(b)). 

Qualified  Entity  means  an  entity 
eligible  under  24  CFR  961.52  to  apply  for 
and  receive  a  grant  under  this  section. 

Resident  Council  (RC)  means  an 
incorporated  or  unincorporated 
nonprofit  organization  or  association 
that  meets  each  of  the  following 
requirements: 

(1)  It  must  be  representative  of  the 
residents  it  purports  to  represent; 

(2)  It  may  represent  residents  in  more 
than  one  project  or  in  all  of  the  projects 
of  a  PHA  or  IHA,  but  it  must  fairly 
represent  residents  from  each  project 
that  it  represents; 

(3)  It  must  adopt  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years); 

(4)  It  must  have  a  democratically 
elected  governing  board.  The  voting 
membership  of  the  board  must  consist  of 
residents  of  the  project  or  projects  that 
the  resident  organization  or  resident 
council  represents. 

Resident  Management  Corporation 
(RMC)  means  the  entity  that  proposes  to 
enter  into,  or  that  enters  into,  a 
management  contract  with  a  PHA  under 
24  CFR  part  964  or  a  IHA  under  24  CFR 
part  905,  or  with  an  IHA  in  accordance 
with  the  requirements  of  this  part  The 
corporation  must  have  each  of  the 
following  characteristics: 

(1)  It  must  be  a  nonprofit  organization 
that  is  incorporated  under  the  laws  of 
the  State  or  Indian  tribe  in  which  it  is 
located. 

(2)  It  may  be  established  by  more  than 
one  resident  organization  or  resident 
council,  80  long  as  each  such 
organization  or  council: 

(i)  Approves  the  establishment  of  the 
corporation  and; 

(ii)  Has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(3)  It  must  have  an  elected  Board  of 
Directors. 

(4)  Its  by-laws  must  require  the  Board 
of  Directors  to  include  representatives 
of  each  resident  organization  or  resident 
council  involved  in  establishing  the 
corporation. 


(5)  Its  voting  members  must  be 
residents  of  the  project  or  projects  it 
manages. 

(6)  It  must  be  approved  by  the 
resident  council,  if  there  is  no  council,  a 
majority  of  the  households  of  the  project 
must  approve  the  establishment  of  such 
an  organization  to  determine  the 
feasibility  of  establishing  a  corporation 
to  manage  the  project. 

(7)  It  may  serve  as  both  the  resident 
management  corporation  and  the 
resident  council,  so  long  as  the 
corporation  meets  the  requirements  of 
part  964  or  part  905  for  a  resident 
council.  (In  the  case  of  a  resident 
management  corporation  for  an  Indian 
Housing  Authority,  it  may  serve  as  both 
the  RMC  and  the  RC  so  long  as  the 
corporation  meets  the  requirements  of 
this  part  for  a  resident  council.) 

Sports  Activities  means  sports, 
cultural,  educational,  recreational,  or 
other  activities  designed  to  appeal  to 
youth  as  alternatives  to  the  drug 
environment  in  public  or  Indian  housing 
projects. 

State  means  the  States  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands,  and  any  other 
territory  or  possession  of  the  United 
States. 

Unit  of  General  Local  Government 
means  any  city,  town,  township,  county, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State. 

Youth  means  a  male  or  female  not  less 
than  five,  or  not  more  than  twenty-one. 
years  old. 

§961.52    Eligible  applicants. 

The  following  entities  are  eligible  to 
apply  for  funding  under  the  Youth 
Sports  Program: 

(a)  States.  (1)  A  State  applicant  shall 
consult  with  the  PHA  or  IHA,  and  RMC/ 
RC  organizations  where  they  exist,  in 
whose  housing  project  or  projects  the 
program  to  be  assisted  by  the  grant  is 
operated.  These  consultations  are  for 
the  purposes  of: 

(i)  Preparing  a  plan  for  submission 
with  the  application;  and 

(ii)  Cooperating  in  the  design  of  a 
program  that  will  provide  positive 
sports,  cultural,  recreational, 
educational  or  other  activities  for  youth 
from  the  housing  project  or  projects  to 
be  assisted  by  the  grant. 

(b)  Units  of  general  local  or  tribal 
government  (1)  An  applicant  that  is  a 
unit  of  general  local  or  tribal 
government  shall  consult  with  the  PHA 
or  IHA,  and  RMC/RC  organizations 
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where  they  exist,  in  whose  housing 
project  or  projects  the  program  to  be 
assisted  by  the  grant  is  operated.  These 
consultations  are  for  the  purposes  of: 

(i)  Preparing  a  plan  for  submission 
with  the  application:  and 

(ii)  Cooperating  in  the  design  of  a 
program  that  will  provide  positive 
sports,  cultural,  recreational, 
educational  or  other  activities  for  youth 
from  the  housing  project  or  projects  to 
be  assisted  by  the  grant. 

(c)  Local  or  tribal  park  and  recreation 
districts  and  agencies.  (1)  An  applicant 
that  is  a  local  or  tribal  park  and 
recreation  district  or  agency  shall 
consult  with  the  PHA  or  IHA,  and  RMC/ 
RC  organizations  where  they  exist,  in 
whose  housing  project  or  projects  the 
program  to  be  assisted  by  the  grant  is 
operated.  These  consultations  are  for 
the  purposes  of: 

OJ  Preparing  a  plan  for  submission 
with  the  application;  and 

(ii)  Cooperating  in  the  design  of  a 
program  that  will  provide  positive 
sports,  cultural,  recreational, 
educational  or  other  activities  for  youth 
from  the  housing  project  or  projects  to 
be  assisted  by  the  grant. 

(d)  Public  housing  agencies  (PHAsJ. 
(1)  In  designing  an  activity  for  funding, 
an  applicant  that  is  a  PHA  shall  consult 
with  RMC/RC  organizations,  where  they 
exist,  and  another  entity  eligible  for 
funding  under  this  program  that  has 
experience  in  designing  and 
implementing  sports,  cultural, 
recreational,  educational  or  other 
activities  for  youth. 

(e)  Nonprofit  organizations,  including 
RMCs/RCs,  providing  youth  sports 
activities  programs.  (1)  An  applicant 
that  is  a  nonprofit  organization 
providing  youth  sports  activities 
programs  shall  consult  with  the  PHA  or 
IHA  in  whose  housing  project  or 
projects  the  program  to  be  assisted  by 
the  grant  is  operated.  An  applicant  that 
is  not  an  an  RMC/RC  shall  also  consult 
with  RMC/RC  organizations  where  they 
exist.  These  consultations  are  for  the 
purposes  of: 

(i)  Preparing  a  plan  for  submission 
with  the  application;  and 

(ii)  Cooperating  in  the  design  of  a 
program  that  will  provide  positive 
sports,  cultural,  recreational, 
educational  or  other  activities  for  youth 
from  the  housing  project  or  projects  to 
be  assisted  by  the  grant. 

(f)  Indian  tribes.  (1)  An  applicant  that 
is  an  Indian  tribe  shall  consult  with  the 
PHA  or  IHA,  and  RMC/RC 
organizations  where  they  exist,  in 
whose  housing  project  or  projects  the 
program  to  be  assisted  by  the  grant  is 
operated.  These  consultations  are  for 
the  purposes  of: 


(i)  Preparing  a  plan  for  submission 
with  the  application;  and 

(ii)  Cooperating  in  the  design  of  a 
program  that  will  provide  positive 
sports,  cultural,  recreational, 
educational  or  other  activities  for  youth 
from  the  housing  project  or  projects  to 
be  assisted  by  the  grant 

(g)  Indian  housing  authorities  (IHAs). 
(1)  In  designing  an  activity  for  funding, 
an  applicant  that  is  an  IHA  shall  consult 
with  RMC/RC  organizations,  where  they 
exist,  and  another  entity  eligible  for 
funding  under  this  program  that  has 
experience  in  designing  and 
implementing  sports,  cultural 
recreational,  educational  or  other 
activities  for  youth. 

§  961.54    Threshold  r«quirwiMnts  for 
funding. 

Every  activity  proposed  for  funding 
under  the  Youth  Sports  Program  must 
satisfy  each  of  the  following 
requirements: 

(a)  The  activity  must  be  operated  as, 
in  conjunction  with,  or  in  furtherance  of, 
an  organized  program  or  plan  designed 
to  eliminate  drugs  and  drug-related 
problems  in  the  public  or  Indian  housing 
project  or  projects  for  which  the  activity 
is  proposed. 

(1)  A  plan  prepared  in  accordance 
with  24  CFR  961.58(a)(7)  shall  be 
submitted  by  the  applicant  to  satisfy  the 
requirement  of  paragraph  (a). 

(b)  The  activity  for  which  funding  is 
sought  must  be  conducted  with  respect 
to  public  or  Indian  housing  sites  that 
HUD  determines  have  a  substantial 
problem  regarding  the  use  or  sale  of 
illegal  drugs. 

(1)  The  determination  required  in 
paragraph  (b)  will  be  made  by  the 
Department  on  the  basis  of  information 
submitted  by  the  applicant  in  a  plan 
prepared  in  accordance  with  24  CFR 
961.58(a)(7). 

(c)  The  activities  or  facilities  funded 
by  Youth  Sports  grants  must  serve 
primarily  youth  from  the  public  or 
Indian  housing  developments  in  which 
the  activities  or  facilities  are  operated. 

(d)  Applicants  must  provide  a 
workplan  detailing  a  timeline  for  the 
implementation  of  Youth  Sports 
activities  and  a  budget  for  the  Youth 
Sports  activities. 

(e)  Applicants  must  be  able  to 
supplement  the  amount  provided  by  a 
grant  under  the  Youth  Sports  Program 
with  an  amount  of  funds  from  non- 
Federal  sources  equal  to  or  greater  than 
50  percent  of  the  amount  provided  by 
the  grant. 

(1)  Funds  from  non-Federal  sources 
are  funds  the  applicant  receives  for  the 
Youth  Sports  activities  identified  in  its 
application  from  the  following: 


(i)  States. 

(ii)  Units  of  general  local  government 
or  agencies  of  such  governments. 

(iii)  Indian  tribes, 

(iv)  Private  contributions. 

(v)  Any  salary  paid  to  staff  to  carry 
out  the  Youth  Sports  activities  of  the 
applicant. 

(A)  Only  that  portion  of  staff  salaries 
representing  time  that  will  be  spent  on 
new  and  additional  duties  directly 
involved  with  Youth  Sports  activities 
may  qualify  as  funds  horn  non-Federal 
sources. 

(B)  Staff  salaries  that  are  paid  with 
Youth  Sports  funds  do  not  qualify  as 
funds  from  non-Federal  sources  for  the 
purpose  of  this  program. 

(vi)  The  value  of  the  time  and  services 
contributed  by  volunteers  to  carry  out 
the  program  of  the  grant  recipient,  to  be 
determined  as  follows: 

(A)  Except  as  set  out  in  paragraph 
(vi)(B)  of  this  section,  the  value  of  time 
and  services  contributed  by  volunteers 
is  to  be  computed  on  the  basis  of  five 
dollars  per  hour 

(B)  Where  the  volunteer  is  a 
professional  or  a  person  with  special 
training  performing  a  service  directly 
related  to  the  profession  or  special 
training,  the  value  of  the  service  is  to  be 
computed  on  the  basis  of  the  usual  and 
customary  hourly  rate  paid  for  the 
service  in  the  community  where  the 
Youth  Sports  activity  is  located. 

(vii)  liie  value  of  any  donated 
material,  equipment,  or  building, 
computed  on  the  basis  of  the  fair  market 
value  of  the  donated  item  at  the  time  of 
the  donation. 

(A)  The  applicant  must  document  the 
fair  market  value  of  donated  items  by 
referencing  bills  of  sale,  advertised 
prices,  or  appraisals,  not  more  than  one 
year  old  and  taken  from  the  community 
where  the  item  or  the  Youth  Sports 
activity  is  located  (whichever  is  more 
appropriate),  of  identical  or  comparable 
items. 

(viii)  The  value  of  any  lease  on  a 
building,  or  part  of  a  building,  computed 
on  the  basis  of  the  fair  market  value  of  a 
lease  for  similar  property  similarly 
situated. 

(A)  The  applicant  must  document  the 
fair  market  value  of  a  lease  by 
referencing  an  existing,  or  no  more  than 
year  old,  lease  from  the  building 
involved  or  evidence,  such  as 
advertisements  or  appraisals,  of  the 
value  of  leases  for  comparable 
buildings. 

(f)  Grant  funds  provided  under  this 
program  and  any  State,  tribal,  or  local 
funds  used  to  supplement  grant  funds 
under  this  program  may  not  be  used  to 
replace  other  public  funds  previously 
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used,  or  designated  for  use,  for  the 
purpose  of  this  program. 

§961.56    Eng<t>i«  and  ln«ngtt>l«  activities. 

Youth  Sports  Program  funds  may  be 
used  to  assist  in  carrying  out  activities 
in  any  of  the  following  manners: 

(a)  Acquisition,  construction,  or 
rehabilitation  of  community  centers, 
parks,  or  playgrounds  is  an  eligible 
activity  under  the  Youth  Sports  Program. 

(1)  Acquisition,  construction  or 
rehabilitation  costs  shall  not  be 
approved  unless  the  applicant 
demonstrates  the  need  for  the  type  of 
facilities  to  be  assisted  by  the  grant. 

(2)  Facilities  that  receive  Youth  Sports 
funding  must  be  used  primarily  for  youth 
from  the  public  or  Indian  housing 
developments  in  which  the  funded 
facility  is  operated. 

[3]  Facilities  (community  centers, 
narks,  or  playgrounds)  acquired, 
constructed,  or  rehabilitated  under  this 
program  must  be  on  or  immediately 
adjacent  to  the  premises  of  the  public 
housing  project  identified  in  the 
application  for  assistance  under  this 
program.  In  the  case  of  Indian  Housing 
Authorities,  the  applicant  must  specify 
how  youth  from  IHA  projects  will  have 
access  to  the  facility,  since  IHAs  often 
cover  large  areas. 

(4)  Facilities  receiving  Youth  Sports 
funding  must  comply  with  any 
applicable  local  or  tribal  building 
requirements  for  recreational  facilities 

(5)  Facilities  receiving  Youth  Sports 
funding  must  be  used  exclusively  for 
youth  activities  commensurate  with  the 
extent  of  the  Youth  Sports  funding  for 
the  life  of  the  facility,  unless  a  waiver  is 
obtained  from  HUD.  For  example,  if  a 
facility  is  funded  60  percent  by  a  Youth 
Sports  grant,  then  it  must  be  used  at 
least  60  percent  for  Youth  Sports 
activities,  unless  a  waiver  is  obtained 
from  HUD. 

(6)  In  accordance  with  the 
requirements  of  24  CFR  8.21.  facilities 
should  be  designed  and  constructed  to 
be  readily  accessible  to  and  usable  by 
individuals  with  handicaps.  Alterations 
to  existing  facilities  shall,  to  the 
maximum  extent  feasible,  be  made 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(7)  In  accordance  with  the 
requirements  of  24  CFR  8.20,  no 
qualified  applicant  with  handicaps  shall, 
because  a  recipient's  facilities  are 
inaccessible  to  or  unusable  by 
individuals  with  handicaps,  be  denied 
the  benefit  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  in  the 
program. 

(b)  Redesigning  or  modifying  public 
spaces  in  public  or  Indian  housing 


projects  to  provide  increased  utilization 
of  the  areas  by  youth  sports  programs  is 
an  eligible  activity  under  this  program. 

(1)  The  construction  of  sports  facilities 
on  public  or  Indian  housing  property  to 
implement  youth  sports  activities  is 
permitted  under  this  program.  These 
facilities  may  include,  but  not  be  limited 
to,  baseball  diamonds,  basketball 
courts,  football  fields,  tutoring  centers, 
swimming  pools,  soccer  fields,  public  or 
Indian  housing  conununity  centers,  and 
tennis  courts. 

(c)  Provision  of  pubhc  services, 
including  salaries  and  expenses  for  staff 
of  youth  sports  programs,  cultural 
activities,  educational  programs  relating 
to  drug  abuse,  and  sports  and  recreation 
equipment  are  eligible  activities  under 
this  program. 

(1)  Educational  programs  for  youth 
relating  to  illegal  drug  use  are  permitted 
under  this  section.  The  program  must  be 
formally  organized  and  provide  the 
knowledge  and  skills  youth  need  to 
make  informed  decisions  on  the 
potential  and  immediate  dangers  of  drug 
abuse  and  involvement  with  illegal 
drugs.  Grantees  may  contract  with  drug 
education  professionals  to  provide  the 
appropriate  training  or  workshops. 
These  educational  programs  may  be 
part  of  organized  sports  activities  or 
other  eligible  youth  activities. 

(2)  Activities  providing  an  economic/ 
educational  orientation  for  Youth  Sports 
Program  participants  are  eligible  for 
funding  as  pubUc  services.  These 
activities  must  provide,  for  public  or 
Indian  housing  youth,  the  opportunities 
for  interaction  with,  or  referral  to.  higher 
educational  or  vocational  institutions, 
and  develop  the  skills  of  program 
participants  to  pursue  educational, 
vocational,  and  economic  goals.  These 
activities  may  also  provide  public  or 
Indian  housing  youth  the  opportunity  to 
interact  with  private  sector  businesses 
in  their  community  with  the  purpose  of 
promoting  the  development  of 
educational,  vocational,  and  economic 
goals  in  public  or  Indian  housing  youth. 

(3)  The  cost  of  the  initial  purchase  of 
sports  and  recreation  equipment  to  be 
used  by  program  participants  is 
permitted  under  this  program. 

(4)  Cultural  and  recreational 
activities,  such  as  ethnic  heritage 
classes,  and  art.  dance,  drama  and 
music  appreciation  and  instruction 
programs  are  eligible  Youth  Sports 
Program  activities. 

(5}  Youth  leadership  skills  training  for 
program  participants  is  permitted  under 
this  program.  These  activities  must 
provide  opportunities  designed  to 
involve  public  and  Indian  housing  youth 
in  peer  leadership  roles  in  the 
implementation  of  program  activities. 


for  example,  as  team  or  activity 
captains,  counselors  to  younger  program 
participants,  assistant  coaches,  and 
equipment  or  supphes  managers. 
Grantees  may  contract  with  youth 
trainers  to  provide  services  which  may 
include  training  in  peer  pressure 
reversal,  resistance  or  refusal  skills,  goal 
planning,  parenting  skills,  and  other 
relevant  topics. 

(6)  Transportation  costs  directly 
related  to  Youth  Sports  activities  (for 
example,  leasing  a  vehicle  to  transport  a 
Youth  Sports  team  to  a  game)  are 
eligible  program  expenses. 

(7)  The  purchase  of  vehicles  under 
this  program  is  prohibited. 

(8)  Liability  insurance  costs  directly 
related  to  Youth  Sports  activities  are 
eligible  program  expenses. 

S  961.58    Application  requirements. 

(a)  Each  application  for  a  grant  under 
this  program  must  include  the  following: 

(1)  Standard  Grant  Application  Forms 
SF-424  and  SF-424A  with  narrative 
showing  breakdown  by  program  and 
cost,  to  include  all  equipment. 

(2)  The  following  certifications, 
executed  by  the  CEO  of  the  applicant: 

(i)  A  certification  that  the  applicant 
will  supplement  the  amount  provided  by 
a  grant  under  this  program  with  an 
amount  of  funds  from  non-federal 
sources  equal  to  or  greater  than  50 
percent  of  the  amount  provided  by  the 
grant; 

(ii)  A  certification  that  the  activities  or 
facilities  funded  by  the  Youth  Sports 
grant  will  serve  primarily  youth  from  the 
public  or  Indian  housing  projects  in 
which  the  activities  or  facilities  are 
operated; 

(iii)  A  certification  that  facilities 
receiving  Youth  Sports  funding  comply 
with  any  applicable  local  or  tribal 
building  requirements  for  recreational 
facilities; 

(iv)  A  certification  that  the  applicant 
will  maintain  a  drug-free  workplace  in 
accordance  with  the  requirements  of  the 
Drug-Free  Workplace  Act  of  1988,  24 
CFR  part  24.  subpart  F  (Applicants  may 
submit  a  copy  of  their  most  recent  drug- 
free  workplace  certification,  which  must 
be  dated  within  the  past  year.); 

(v)  A  certification  and  disclosure  in 
accordance  with  the  requirements  of 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  L  101- 
121.  approved  October  23. 1989).  as 
implemented  in  HUD's  interim  final  rule 
published  in  the  Federal  Register  on 
February  26. 1990  (55  FR  6736)  (This 
statute  generally  prohibits  recipients 
and  subrecipients  of  Federal  contracts. 
grants,  cooperative  agreements  and 
loans  from  using  appropriated  funds  for 
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lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  In 
connection  with  a  specific,  contract, 
grant,  or  loan.); 

(vi)  A  certification  that  grant  funds 
provided  under  this  program  and  any 
State,  tribal,  or  local  funds  used  to 
supplement  grant  funds  under  this 
program  will  not  be  used  to  replace 
other  public  funds  previously  used,  or 
designated  for  use.  for  the  purpose  of 
this  program. 

(vii)  A  certification  that  the  applicant 
has  assessed  its  potential  liability 
arising  out  of  Youth  Sports  activities, 
has  considered  any  limitations  on 
liability  u«der  State,  local  or  tribal  law, 
and  that  ap«n  betng  notified  of  a  Youth 
Sports  grafitsward.  the  applicant  will 
obtain  adequate  insurance  coverage  to 
protect  itself  a^tnst  any  potential 
liability  arising  out  of  the  eligible 
activities  under  this  program. 

(viii)  A  certification  that  the  applicant 
will  comply  with  tide  VI  of  the  Civil 
Rights  Act  of  1964  and  section  504  of  the 
Rehabilitation  Act  of  1973. 

(3)  A  description  of  the  nature  of  the 
services  to  be  provided  by  the 
applicant's  proposed  Youth  Sports 
Program,  including  an  explanation  of  the 
way  in  which  the  activities  or  facilities 
proposed  foi  tunding  address  the 
particular  needs  of  the  area  to  be  served 
by  the  program. 

(4)  A  workplan  with  a  task  timeline 
providing  an  implementation  schedule 
for  the  Youth  Sports  activities. 

(5)  A  budget  describing  the  financial 
and  other  resources  committed  to  each 
activity  and  service  of  the  program.  The 
budget  must  identify  the  share  of  the 
costs  of  the  applicant's  Youth  Sports 
activities  provided  by  a  grant  under  this 
program  and  the  share  of  the  costs 
provided  from  other  sources  of  funds 
(e.g.  local  or  tribal  government, 
corporations,  individuals.)  including 
funds  from  non-Federal  sources. 

(6)  A  statement  regarding  the  extent 
to  which  the  applicant's  proposed  Youth 
Sports  activities  meet  the  criteria  for 
selection  in  24  CFR  961.60. 

(7)  A  plan  designed  to  eliminate  drugs 
and  drug-related  problems  on  the 
premises  of  the  housing  projects 
proposed  for  funding.  Applicants  are 
given  a  choice  to  satisfy  this 
requirement  in  one  of  two  ways.  First, 
an  applicant  may  submit  a  current-year 
plan  prepared  for  the  housing  projects  in 
accordance  with  24  CFR  961.15  as  a  part 
of  a  Drag  Elimination  Program  grant.  In 
this  case,  the  applicant  must  indicate 
how  its  proposed  Youth  Sports  activities 
will  be  operated  as,  in  conjunction  with, 
or  in  furtherance  of  the  {  961.15  plan. 
The  other  choice  is  that  an  applicant 
may  submit  a  plan  prepared  as  follovvs: 


(i)  The  plan  must  describe  the  drug- 
related  problems  in  the  projects  that  are 
proposed  for  funding  under  this 
program,  using: 

(A)  Objective  data,  if  available,  from 
the  local  police  precinct  or  the  PHA's  or 
IHA's  records  on  the  types,  number  and 
sources  of  drug-related  crime  in  the 
projects  proposed  for  assistance.  If 
crime  statistics  are  not  available  at  the 
project  or  precinct  level,  the  applicant 
may  tise  other  reliable,  objective  data 
including  those  derived  from  the  records 
of  Resident  Management  Corporations 
(RMCs).  Resident  Corporations  [RCs).  or 
other  resident  associations.  The  data 
should  cover  the  past  one-year  period 
and,  to  the  extent  feasible,  should 
indicate  whether  these  data  reflect  a 
percentage  increase  or  decrease  in  drug- 
related  crime  over  the  past  several 
years. 

(B)  Information  from  other  sources 
which  have  a  direct  bearing  on  drug- 
related  problems  in  the  projects 
proposed  for  assistance.  Examples  of 
these  data  are:  resident/staff  surveys  on 
drug-related  issues  or  on-site  reviews  to 
determine  drug  activity:  vandalism  costs 
and  related  vacancies  attributable  to 
drug-related  crime;  information  from 
schools,  health  service  providers, 
residents  and  police. 

(ii]  The  plan  must  include  a  narrative 
discussion  of  the  applicant's  current 
activities,  if  any.  to  eliminate  drug- 
related  problems  in  the  targeted 
projects.  Any  efforts  being  undertaken 
by  conununity  and  governmental 
entities,  residents  of  the  project. 
Resident  Management  Corporations 
(RMCs),  Resident  Corporations.  (RCs). 
other  resident  associations,  or  any  other 
entities  to  address  the  drug-related 
problems  in  the  projects  proposed  for 
assistance  must  be  described.  The 
applicant  must  also  indicate  how  its 
proposed  Youth  Sports  activities  will  be 
operated  as,  in  conjunction  with,  or  in 
furtherance  of  the  other  activitie* 
described  in  the  plan. 

(8)  An  estimate  of  the  number  of  youth 
involved. 

(9)  A  description  of  the  facilities  to  be 
used  in  the  applicant's  Youth  Sporis 
program. 

(10)  A  description  of  the  organization 
of  the  applicant's  proposed  Youth  Sports 
program,  which  must  detail: 

(i)  The  consultations  entered  into  by 
the  applicant  with  other  entities 
experienced  in  the  design  and 
implementation  of  the  type  of  proposed 
Youth  Sports  activities. 

(A)  A  non-PHA/IHA  applicant  must 
include  a  description  of  its  consuHattons 
%vith  the  PHA  or  IHA,  and  RMCs/RCs 
where  they  exist,  whose  project  or 


projects  are  to  be  assisted  by  the 
program. 

(B)  A  PHA,  IHA  or  RMC/RC  applicant 
must  include  a  description  of  its 
consultations  with  another  qualified 
entity  consulted  for  its  experience  in 
designing  and  implementing  sports, 
cultural,  recreational,  educational  or 
other  activities  for  youth.  In  addition,  a 
PHA  or  IHA  applicant  must  hrciude  a 
description  of  its  consultations  with 
RMCs/RCs,  where  they  exist. 

(11)  A  description  of  the  extent  of 
involvement  of  local  sports 
organizations  or  sports  figures. 

(12)  A  description  of  plans  and 
resources  to  continue  the  Youth  Sports 
activities  beyond  the  grant  term  under 
this  program,  including  the  commitment 
of  entities  [e.g^  local  and  tribal 
governments,  corporations,  community 
organizations)  and  individuals  to 
continue  their  involvement  in  the 
appUcant's  Youth  Sports  activities  and 
facilities. 

(13)  Such  additional  information  as 
the  Department  determines  to  be 
necessary  and  appropriate. 

(b)  Notice  of  Funding  Availability. 
HUD  will  publish  Notices  of  Funding 
Availability  (NOFAs)  in  the  Federal 
Register  as  appropriate  to  inform  the 
public  of  the  availability  of  ^ant 
amounts  under  this  i^rogram.  The 
Notices  will  provide  specific  guidance 
with  respect  to  the  grant  process, 
including  the  deadlines  for  the 
submission  of  grant  applications,  the 
limits  (if  any)  on  maximum  grant 
amounts,  the  maximum  number  of 
points  to  be  awarded  for  each  selection 
criterion,  and  the  process  for  ranking 
and  selecting  applicants.  The  Notices 
will  also  include  any  additional  factors 
that  the  Secretary  h«s  determined  to  be 
necessary  and  appropriate  to  implement 
the  selection  criteria  in  this  subpart 

S  961.60    AppHcatiofi  setMtioa 

Each  apptication  submitted  by  ■ 
qualified  entity  for  a  grant  under  this 
program  will  be  evaluated  on  the  basis 
of  the  following  selection  criteria: 

(a)  The  extent  to  which  the  Youth 
Sports  activities  to  be  assisted  with  the 
grant  addresses  the  particular  needs  of 
the  area  to  be  served  by  the  activities 
and  employs  methods,  approaches,  or 
ideas  in  the  design  or  implementation  of 
the  program  particularly  suited  to 
fulfilling  the  needs  (whether  such 
methods  are  conventional  or  unique  and 
innovative); 

fb]  The  technical  merit  of  the 
application  of  the  qualified  applicant; 

(c)  The  qualifications,  capabilities, 
and  experience  of  the  personnel  and 
staff  of  the  Youth  Sports  program  who 
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are  critical  to  achieving  the  objectives  of 
the  program  as  described  in  the 
application; 

(d)  The  capabilities,  related 
experience,  facilities,  and  techniques  of 
the  applicant  for  carrying  out  its  Youth 
Sports  program  and  achieving  the 
objectives  of  its  program  as  described  in 
the  application,  and  the  potential  of  the 
applicant  for  continuing  the  Youth 
Sports  program; 

(e)  The  severity  of  the  drug  problem  at 
the  local  public  or  Indian  housing  site 
for  the  Youth  Sports  program  and  the 
extent  of  any  planned  or  actual  efforts 
to  rid  the  site  of  the  problem; 

(f)  The  extent  to  which  local  sports 
organizations  or  sports  figures  are 
involved; 

(g)  The  extent  of  the  support  of  the 
PHA  or  IHA  for  the  applicant's 
activities,  coordination  of  proposed 
activities  with  local  resident 
management  groups  or  resident 
associations  (where  such  groups  exist) 
and  coordination  of  proposed  activities 
with  ongoing  programs  of  the  applicant 
that  further  the  purposes  of  the  Youth 
Sports  Program; 

(h)  The  extent  of  noft-Federal 
contributions  that  exceed  the  fifty 
percent  amount  of  such  funds  required 
under  24  CFR  961.54(e); 

(i)  In  the  case  of  local  park  and 
recreation  districts  and  agencies,  and 
PHAs,  the  extent  to  which  the  applicant 
demonstrates  local  government  support 
for  the  activities; 

(j)  Such  additional  factors  as  the 
Department  determines  to  be  necessary 
and  appropriate. 

§  961.62    Grant  administration. 

(a)  General.  The  duty  to  use  grant 
funds  to  establish  positive  alternatives 
for  youth  in  public  housing  projects  with 
significant  drug  problems,  in  accordance 
with  the  requirements  of  this  program, 
will  be  incorporated  in  a  grant 
agreement  executed  by  HUD  and  the 
grantee.  Each  grantee  is  responsible  for 
ensuring  that  grant  funds  are 
administered  in  accordance  with  the 
requirements  of  this  subpart  and 
applicable  laws  and  regulations. 

(b)  Insurance.  Each  grantee  is 
required  to  obtain  adequate  insurance 
coverage  to  protect  itself  against  any 
potential  liability  arising  out  of  the 
eligible  activities  under  this  program.  In 
particular,  applicants  are  required  to 
assess  their  potential  liability  arising  out 
of  Youth  Sports  activities  involving 
physical  activities  that  may  lead  to 
injuries;  to  evaluate  the  qualifications 
and  training  of  the  individuals  or  firms 
supervising  and  staffing  the  Youth 
Sports  activities;  and  to  consider  any 
limitations  on  liability  under  State,  local 


or  tribal  law.  Subgrantees  are  required 
to  obtain  their  own  liability  insurance. 

(c)  Subgrants  (Subcontracting).  A 
grantee  may  directly  undertake  any  of 
the  eligible  activities  under  this  program 
or  it  may  contract  with  a  qualified  third 
party  to  undertake  eligible  activities. 

(1)  The  grantee  shall  be  responsible 
for  monitoring,  and  for  providing 
technical  assistance  to.  any  subgrantee 
to  ensure  compliance  with  HUD 
program  requirements,  including  OMB 
Circular  Nos.  A-110  and  A-122,  which 
apply  to  the  acceptance  and  use  of 
assistance  by  private  nonprofit 
organizations.  The  procurement 
requirements  of  Attachment  O  of 
Circular  A-110  apply  to  RMCs  and  RCs. 
The  grantee  must  also  ensure  that 
subgrantees  have  appropriate  insurance 
liability  coverage. 

(d)  Employment  preference.  A  grantee 
under  this  program  shall  give  preference 
to  the  employment  of  public  housing 
residents,  to  carry  out  any  of  the  eligible 
activities  under  this  program,  so  long  as 
such  residents  have  comparable 
qualifications  and  training  as  non-public 
housing  resident  applicants.  For  Indian 
housing,  the  Indian  preference  in 
accordance  with  25  U.S.C.  450(e)  must 
be  used  first  before  resident  preference 
may  be  allowed.  Except  where  the  labor 
standards  requirements  of  S  961.66(a)(1) 
of  this  subpart  are  applicable,  a  public 
housing  resident  employed  under  this 
section  may  choose  to  receive 
compensation  for  his  or  her  services 
either  in  the  form  of  payment,  as  a  credit 
to  the  resident's  account,  or  as  payment 
of  back  rent  owed  to  the  grantee. 

(e)  Applicability  of  OMB  Circular  and 
HUD  fiscal  and  audit  controls.  The 
policies,  guidelines,  and  requirements  of 
24  CFR  part  85  and  OMB  Circular  A-87 
apply  to  the  acceptance  and  use  of 
assistance  by  grantees  under  this  part; 
and  OMB  Circular  Nos.  A-110  and  A- 
122  apply  to  the  acceptance  and  use  of 
assistance  by  private  nonprofit 
organizations  (including  RMCs  and 
RCs).  In  addition,  grantees  and 
subgrantees  must  comply  with  fiscal  and 
audit  controls  and  reporting 
requirements  prescribed  by  HUD, 
including  the  system  and  audit 
requirements  under  the  Single  Audit 
Act.  OMB  Circular  No.  A-128  and 
HUD's  implementing  regulations  at  24 
CFR  part  44);  and  OMB  Circular  No.  A- 
133). 

(f)  Grant  term  and  obligation  of  grant 
funds.  Grantees  are  required  to  use 
grant  amounts  under  this  subpart 
according  to  their  approved  workplan, 
which  generally  shall  not  exceed  18 
months. 

(g)  Sanctions.  If  HUD  determines  that 
a  grantee  is  not  complying  with  the 


requirements  of  this  subpart  or  of  other 
applicable  Federal  law,  or  if  a  grantee 
fails  to  make  satisfactory  progress  as 
reflected  in  its  periodic  reports  under 
§  961.64  of  this  subpart,  or  if  a  grantee 
files  a  false  certification,  for  example,  as 
to  the  required  matching  funds  from 
non-Federal  sources  committed  to  Youth 
Sports  activities,  HUD  may  (in  addition 
to  any  remedies  that  may  otherwise  be 
available)  take  any  of  the  following 
sanctions,  as  appropriate: 

(1)  Issue  a  warning  letter  that  further 
failure  to  comply  with  such 
requirements  will  result  in  a  more 
serious  sanction; 

(2)  Condition  a  future  grant; 

(3)  Direct  the  grantee  to  stop  the 
incurring  of  costs  with  grant  amounts; 

(4)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  HUD; 

(5)  Reduce  the  level  of  funds  the 
grantee  would  otherwise  be  entitled  to 
receive;  or 

(6)  Elect  not  to  provide  future  grant 
funds  to  the  grantee  until  appropriate 
actions  are  taken  to  ensure  compliance 

$961.64    Periodic  reports. 

Grantees  are  required  to  provide 
periodic  reports  that  include  the 
obligation  and  expenditure  of  grant 
funds,  the  progress  made  by  the  grantee 
in  implementing  the  Youth  Sports 
activities  described  in  the  grant 
application  and  any  change  in  the  Youth 
Sports  activities  as  described  in  the 
application. 

(a)  Progress  reports.  Grantees  must 
provide  HUD  with  progress  reports  that 
evaluate  the  grantee's  progress  in 
implementing  its  Youth  Sports  activities. 
These  reports  will  be  submitted,  120 
calendar  days  after  the  grantee's  Youth 
Sports  Program  budget  has  been 
approved,  to  the  local  HUD  Field  Office 
or  Office  of  Indian  Programs,  as 
appropriate.  These  reports  must  also 
include  in  summary  form  a  discussion  of 
any  change  or  lack  of  change  in  the 
Youth  Sports  activities  funded,  or  in  the 
number,  age,  sex,  race,  ethnicity,  or 
public  or  Indian  housing  residency  of  the 
youth  participating  in  the  activities; 
successful  implementation  or 
completion  of  any  of  the  activities 
identified  in  the  application;  a 
discussion  of  any  problems  encountered 
in  implementing  the  activities  and  how 
they  were  addressed;  a  discussion  of  the 
grantee's  efforts  in  encouraging  public  or 
Indian  housing  youth  participation;. 

(b)  Post-grant  report.  A  post-grant 
evaluation  must  be  submitted  to  the 
local  HUD  Field  Office  or  Office  of 
Indian  Programs,  as  appropriate,  within 
90  days  after  completion  of  the  grant, 
describing  the  activities  carried  out  with 
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the  grant,  the  effect  of  the  Youth  Sports 
activities  on  the  drug-related  problems 
of  the  housing  project  or  proiects 
assisted  by  the  grant,  the  total  number 
of  youth  by  age  and  sex  that 
participated  in  the  activities  and  the 
grantee's  plans  for  continuing  the 
activities. 

§961.M    Other  F«d*ral  rvqifirwiwnts. 

Use  of  grant  funds  requires 
compliance  with  the  foHowing 
additional  Federal  requirements: 

(a)  Labor  standards.  (1)  Where  grant 
funds  are  used  for  the  construction  or 
rehabilitation  of  facilities  located  in  or 
on  a  public  housing  site,  or  the 
redesigning  or  modifying  of  public 
spaces  in  or  on  a  public  housing  site,  the 
following  labor  standards  apply: 

(!)  The  grenfce  and  its  contractors  and 
subcontractors  must  pay  the  following 
prevailing  wage  rates,  and  must  comply 
with  all  related  rules,  regulations  and 
requirements: 

(A)  For  laborers  and  mechanics 
employed  in  the  activity,  the  wage  rate 
determined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  278a  el  seq.)  to  be  prevailing  in 
the  locahty  with  respect  to  such  trades: 

(B)  For  laborers  and  mechanics 
employed  in  carrying  out  non-routine 
maintenance  in  the  facility  or  public 
space,  the  HUD-determined  prevailing 
wage  rate.  As  used  in  this  subsection, 
non-routine  maintenance  means  work 
items  that  ordinarily  would  be 
performed  on  a  regular  basis  in  the 
course  of  upkeep  of  a  property,  but  have 
become  substantial  in  scope  because 
they  have  been  put  off.  and  that  involve 
expenditures  that  would  otherwise 
materially  distort  the  level  trend  of 
maintenance  expenses.  Work  that 
constitutes  reconstruction,  a  substantial 
improvement  in  the  quality  or  kind  of 
original  equipment  and  materials,  or 
remodeling  that  alters  the  nature  or  type 
of  housing  units  is  not  non-routine 
maintenance. 

(ii)  The  employment  of  laborers  and 
mechanics  is  subject  to  the  provisions  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333). 

(2)  The  provisions  of  paragraph  {a)(l) 
of  this  section  shall  not  apply  to  labor 
contributed  under  the  following 
circumstances: 

(i)  Upon  the  request  of  any  resident 
management  corporation.  HUD  may, 
subject  to  applicable  collective 
bargaining  agreements,  permit  residents 
of  a  project  managed  by  the  resident 
management  corporation  to  volunteer  a 
portion  of  their  labor 

(ii)  A  family  selected  for  housing 
under  the  Indian  Mutual  Help 
I  lomeownership  Opportunity  Program 


may  contribute  labor  toward  the 
development  cost  of  the  project: 

(iii)  An  individual  may  volunteer  to 
perform  services  if: 

(A)  The  individual  does  not  receive 
compensation  for  the  voluntary  services, 
or,  is  paid  expenses,  reasonable 
benefits,  or  a  nominal  fee  for  voluntary 
services;  and 

(B)  is  not  otherwise  employed  at  any 
time  in  the  work  subject  to  (a)(l)(i)(A)  or 
(B)  of  this  section. 

(b)  Environmental  Review.  Before 
making  an  award  of  grant  funds  under 
this  part.  HUD  will  perform  an 
environmental  review  to  the  extent 
required  under  the  provisions  of  NEPA. 
applicable  related  authorities  at  24  CFR 
50.4.  and  HUD's  implementing 
regulations  at  24  CFR  part  50. 

(c)  Nondiscrimination  and  equal 
opportunity.  The  following 
nondiscrimination  and  equal 
opportunity  requirements  apply  to  this 
program: 

(1)  The  requirements  of  The  Fair 
Housing  Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  issued  at  24 
CFR  part  100:  Executive  Order  11063 
(Equal  Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107;  and  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d-2000d-4) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146,  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8; 

(i)  In  accordance  with  the 
requirements  of  24  CFR  8.21.  facilities 
acquired,  constructed,  or  rehabilitated 
with  program  funds  should  be  designed 
and  constructed  to  be  readily  accessible 
to  and  usable  by  individuals  with 
handicaps.  Alterations  to  existing 
facilities  shall,  to  the  maximum  extent 
feasible,  be  made  readily  accessible  to 
and  usable  by  individuals  with 
handicaps: 

(ii)  In  accordance  with  24  CFR  8.20,  no 
qualified  individual  with  handicaps 
shall,  because  a  recipient's  facilities  are 
inaccessible  to  or  unusable  by 
individuals  with  handicaps,  be  denied 
the  benefit  of,  be  excluded  from 
participation  in.  or  otherwise  be 
subjected  to  discrimination  in  the 
program. 

(3)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 


Opportunity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  chapter  60; 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968. 12  U.S.C.  1701u 
(Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects):  and 

(5)  The  requirements  of  Executive 
Orders  11625, 12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Orders,  recipients  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  funded 
activities. 

(d)  Use  of  debarred,  suspended  or 
ineligible  contractors.  Use  of  grant 
funds  under  this  program  requires 
compliance  with  the  provisions  of  24 
CFR  part  24  relating  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  or  funding  of  any  contractors 
or  subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(e)  Flood  insurance.  Grants  will  not  be 
awarded  for  proposed  projects  that 
involve  acquisition,  construction, 
reconstruction,  repair  or  improvement  of 
a  building  or  mobile  home  located  in  an 
area  that  has  been  identified  by  the 
Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards  unless: 

(l)(i)  The  community  In  which  the 
area  is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accordance  with  44  CFR  parts  59-79:  or 

(ii)  Less  than  a  year  has  passed  since 
FEMA  notification  to  the  community 
regarding  such  hazards;  and 

(2)  Flood  insurance  on  the  structure  is 
obtained  in  accordance  with  Section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4001). 

(f)  Lead-based  paint.  The  provisions 
of  section  302  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act.  42  U.S.C. 
4821-4846.  and  implementing  regulations 
at  24  CFR  part  965,  subpart  H  (51  FR 
27789-27791,  August  1. 1986)  apply  to 
activities  under  this  program  as  set  out 
below.  This  section  is  promulgated 
pursuant  to  the  authority  granted  in  24 
CFR  35.24(b)(4)  and  supersedes,  with 
respect  to  all  housing  to  which  it 
applies,  the  requirements  (not  including 
definitions)  prescribed  by  subpart  C  of 
24  CFR  part  35. 

1.  Applicability.  The  provisions  of  this 
section  shall  apply  to  all  projects 
constructed  or  substantially 
rehabilitated  before  January  1. 1978,  and 
for  which  assistance  under  this  program 
is  being  used  for  construction  or 
rehabilitation  of  facilities  or  redesigning 
or  modifying  public  spaces. 
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(2)  Definitions.  The  term  "applicable 
surfaces"  means  all  intact  and  nonintact 
interior  and  exterior  painted  surfaces  of 
a  residential  structure. 

(3)  Exceptions.  The  following 
activities  are  not  covered  by  this 
section: 

(i)  Single-purpose  programs  that  do 
not  involve  physical  repairs  or 
remodeling  of  applicable  surfaces  of 
residential  structures;  or 

(ii)  Any  non-single  purpose 
rehabilitation  that  does  not  involve 
applicable  surfaces  and  that  does  not 
exceed  $3,000  per  unit. 

(g)  Conflicts  of  Interest.  In  addition  to 
the  conflict  of  interest  requirements  in 
24  CFR  part  85.  no  person,  as  described 
in  paragraphs  (g]  (1)  and  (2)  of  this 
section,  may  obtain  a  personal  or 
Hnancial  interest  or  benefit  from  an 
activity  funded  under  this  program,  or 
have  an  interest  in  any  contract, 
subcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  him  or  herself  or  for  those  with 
whom  he  or  she  has  family  or  business 
ties,  during  his  or  her  tenure,  or  for  one 
year  thereafter. 

(1)  Who  is  an  employee,  agent, 
consultant,  officer,  or  elected  or 
appointed  official  of  the  grantee,  that 
receives  assistance  under  the  program 
and  who  exercises  or  has  exercised  any 
functions  or  responsibilities  with  respect 
to  assisted  activities;  or 

(2)  Who  is  in  a  position  to  participate 
in  a  decision  making  process  or  gain 
inside  information  with  regard  to  such 
activities. 


(h)  Drug  Free  Workplace  Act  of  1988. 
The  requirements  of  the  Drug-Free 
Workplace  Act  of  1988  at  24  CFR  part 
24.  subpart  F  apply  to  this  program. 

(i)  Anti-Iobbying  provisions  under 
Section  319.  On  February  28, 1990,  the 
Department  published  an  interim  final 
rule  at  55  FR  6736  advising  recipients 
and  subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  of  a  new  prohibition  recently 
mandated  by  Congress.  Section  319  of 
the  Department  of  the  Interior 
Appropriations  Act.  Public  Law  101-121. 
approved  October  23, 1989,  generally 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
interim  final  rule  generally  prohibits  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  In 
addition,  the  recipient  must  also  file  a 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  payment  with 
nonappropriated  funds  that  would  be 
prohibited,  if  paid  with  appropriated 
funds.  The  certification  and  disclosure 
requirements  apply  to  all  grants  in 
excess  of  $100,000.  However,  since 
grantees  sometimes  may  expect  to 
receive  additional  grant  funds  through 
reallocations,  all  potential  grantees  are 
required  to  submit  the  certification,  and 
to  make  the  required  disclosure  if  the 
grant  amount  exceeds  $100,000. 


Potential  grantees  should  refer  to  55  FR 
6737  (February  26, 1990)  for  the  language 
for  the  certification  and  disclosure.  The 
law  provides  substantial  monetary 
penalties  for  failure  to  file  the  required 
certification  or  disclosure. 

(j)  Intergovernmental  review.  The 
requirements  of  Executive  Order  12372 
and  the  regulations  issued  under  the 
order  at  24  CFR  part  52,  to  the  extent 
provided  by  Federal  Register  notice  in 
accordance  with  24  CFR  52.3  apply  to 
this  program. 

(k)  Indian  preference.  The  provisions 
of  section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450(e)),  and 
the  Indian  preference  rules  in  the  IHA 
procurement  regulations  at  24  CFR  part 
905,  subpart  B,  apply  to  IHAs.  These 
provisions  require,  to  the  greatest  extent 
feasible,  that  preference  and 
opportunities  for  training  and 
employment  be  given  to  Indians  and 
that  preference  in  the  award  of 
subcontracts  and  subgrants  be  given  to 
Indian  Organizations  and  Indian  Owned 
Economic  Enterprises. 

(1)  Relocation  and  Acquistion.  The 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended,  and  implementing  regulations 
at  49  CFR  part  24  apply  to  this  program. 

Dated:  September  10, 1991. 
Joseph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
[FR  Doc.  91-24001  Filed  10-7-91;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  9fi 

RIN  1291-AA 

Audit  Requirements  for  Grants, 
Contracts  and  Other  Agreements 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Labor  is 
amending  the  regulations  governing 
audit  requirements  for  institutions  of 
higher  learning  and  other  non-profit 
organizations.  The  rule  implements 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-133.  "Audits  of 
Institutions  of  Higher  Learning  and 
Other  Non-Profit  Institutions."  OMB 
Circular  No.  A-133  requires  non-profit 
institutions  that  receive  $100,000  or  more 
in  Federal  awards  annually  to  have  an 
audit  made  in  accordance  with  the 
provisions  of  the  Circular.  Nonprofit 
institutions  that  receive  more  than 
$25,000  but  less  than  $100,000  in  Federal 
awards  annually  shall  have  an  audit 
made  in  accordance  with  the  Circular  or 
have  an  audit  made  of  each  Federal 
award  in  accordance  with  Federal  laws 
and  regulations  governing  the  programs 
in  which  they  participate.  OMB  Circular 
No.  A-133  also  provides  for  oversight  by 
Federal  agencies. 

EFFECTIVE  DATE:  November  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Melvin  Goldberg.  Telephone:  202-523- 
9174  {this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  10. 1988.  a  notice  was 
published  by  the  Office  of  Management 
and  Budget  [OMB]  in  the  Federal 
Register,  requesting  comments  on  a 
proposed  OMB  Circular  No.  A-133, 
"Audits  of  Institutions  of  Higher 
Educations  and  Other  Non-Profit 
Organizations."  53  FR  45744. 

Interested  parties  were  invited  to 
submit  comments  by  January  9. 1989. 
Almost  100  comments  were  received 
from  Federal  agencies.  State  and  local 
governments,  universities,  professional 
organizations,  non-profit  organizations 
and  others.  All  comments  were 
considered  in  developing  the  final  OMB 
Circular  No.  A-133. 

On  March  16, 1990.  final  OMB  Circular 
No.  A-133  was  published  in  the  Federal 
Register.  55  FR  10019.  This  rule 
implements  OMB  Circular  No.  A-133 
without  change  and  adopts  the  circular 
as  a  new  appendix  C  to  29  CFR  part  96. 


Publicatioa  in  Final 

The  Department  of  Labor  has 
determined,  pursuant  to  5  U.S.C. 
553(b)(B),  that  good  cause  exists  for 
waiving  public  comment  on  these 
amendments.  Such  comment  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  The 
Office  of  Management  and  Budget 
invited  public  comments  and  considered 
the  resulting  comments  in  developing 
OMB  Circular  No.  A-133,  which  this  rule 
implements  for  the  Department  of  Labor. 
If  there  are  to  be  consistent 
Government-wide  requirements  for 
audits  of  institutions  of  higher  learning 
and  other  non-profit  institutions,  any 
changes  which  might  result  from  public 
comments  on  this  rule  should  be 
adopted  through  a  change  to  OMB 
Circular  No.  A-133  itself  rather  than  in 
one  department's  implementing 
regulation.  Similarly,  to  provide 
requirements  as  soon  as  possible  to 
covered  parties  that  are  consistent  with 
those  being  established  by  other 
agencies  covered  by  OMB  Circular  No. 
A-133,  the  Department  of  Labor  has 
determined  that  good  cause  exists  under 
5  U.S.C.  553(d)(31  to  make  the  final  rule 
effective  on  publication  in  the  Federal 
Register. 

Executive  Order  11291 

The  Department  of  Labor  has 
determined  that  this  rule  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291,  because  it  is  not 
likely  to  result  in  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  [3] 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  rule  under 
5  U.S.C.  533(b),  the  requirements  of  the 
Regulatory  Flexibility  Act,  Public  Law 
9&-354,  Stat.  1165,  5  U.S.C.  601  et  seq. 
pertaining  to  regulatory  flexibility 
analysis,  do  not  apply  to  this  rule.  See  5 
U.S.C.  601(2). 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  OMB  Circular  No.  A- 
133,  which  this  rule  implements  for  the 
Department  of  Labor,  were  approved  by 
the  Office  of  Management  and  Budget 


and  assigned  OMB  control  number 
0991-0003. 

List  of  Subjects  in  29  CFR  Part  96 

Accounting,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Final  Rule 

For  reasons  set  out  above,  Part  96  of 
Subtitle  A  of  Title  29,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

Signed  at  Washington,  DC,  this  30th  day  of 
September,  1991. 
Lynn  Martin, 
Secretary  of  Labor. 

PART  96— AUDIT  REQUIREMENTS 
FOR  GRANTS,  CONTRACTS  AND 
OTHER  AGREEMENTS 

1.  The  authority  for  part  96  is  revised 
to  read  as  follows: 

Authority:  31  U.S.C.  7500  et  seq.;  OMB 
Circular  No.  A-128;  OMB  Circular  No.  A-110: 
and  OMB  Circular  No.  A-133. 

§96.202    lAmended] 

2.  Section  96.202  is  amended  by 
removing  the  first  sentence  and  by 
adding  in  lieu  thereof  the  following  two 
sentences:  "The  audit  requirements 
contained  in  OMB  Circular  No.  A-133. 
attached  as  appendix  C  of  this  part, 
shall  be  followed  for  audits  of  all  fiscal 
years  beginning  on  or  after  January  1, 
1990.  The  audit  requirements  contained 
in  OMB  Circular  No.  A-110,  Attachment 
F,  attached  as  appendix  B  of  this  part, 
shall  be  followed  for  audits  of  all  fiscal 
years  beginning  on  or  after  August  8, 
1985,  through  December  31, 1989." 

3.  Part  96  is  amended  by  adding  a  new 
appendix  C,  to  read  as  follows: 

Appendix  C  to  Part  96— Office  of 
Management  and  Budget  Circular  No. 
A-133 — Audits  of  Institutions  of  Higher 
Learning  and  Other  Non-profit 
Institutions 

Executive  Office  of  the  President 

Office  of  Management  and  Budget 

OMB  Circular  No.  A-133 

March  S.  1990. 

To  the  Heads  of  Executive  Departments  and 

Establishments 

Subject:  Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions 

1.  Purpose.  Circular  A-133  establishes 
audit  requirements  and  defines  Federal 
responsibilities  for  implementing  and 
monitoring  such  requirements  for  institutions 
of  higher  education  and  other  nonprofit 
institutions  receiving  Federal  awards. 

2.  Authority.  Circular  A-133  is  issued  under 
the  authority  of  the  Budget  and  Accounting 
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Act  of  1921.  as  amended;  the  Budget  and 
Accounting  Procedures  Act  of  1950,  as 
amended:  Reorganization  Wan  No.  2  of  1970; 
and  Executive  Order  No.  11541. 

3.  Supersession.  Circular  A-133  supersedes 
Attachment  F,  subparagraph  2h.  of  Circular 
A-110,  "Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of  Higher 
Education.  Hospitals,  and  Other  Nonpront 
Organizations." 

4.  Applicability.  The  provisions  of  Circular 
A-133  apply  to: 

a.  Federal  departments  and  agencies 
responsible  for  administering  programs  that 
involve  grants,  cost-type  contracts  and  other 
agreements  with  institutions  of  higher 
education  and  other  nonprofit  recipients. 

b.  Nonprofit  institutions,  whether  they  are 
recipients,  receiving  awards  directly  from 
Federal  agencies,  or  are  sub-recipients, 
receiving  awards  indirectly  through  other 
recipients. 

These  principles,  to  the  extent  permitted  by 
law.  constitute  guidance  to  be  applied  by 
agencies  consistent  with  and  within  the 
discretioa  conferred  by  the  statutes 
governing  agency  action. 

5.  Requirements  and  Responsibilities.  The 
specinc  requirements  and  responsibilities  of 
Federal  departments  and  agencies  and 
institutions  of  higher  education  and  other 
nonprofit  institutions  are  set  forth  in  the 
attachment. 

8.  Effective  Date.  The  provisions  of 
Circular  A-133  are  effective  upon  publication 
and  shall  apply  to  audits  of  nonprofit 
institutions  for  fiscal  years  that  begin  on  or 
after  January  1. 1990.  Earlier  implementation 
is  encouraged.  However,  until  this  Circular  is 
implemented,  the  audit  provisions  of 
Attachment  F  to  Circular  A-110  shall 
continue  to  be  observed. 

7.  Policy  Review  (Sunset)  Date.  Circular  A- 
133  will  have  a  policy  review  three  years 
from  the  date  of  issuance. 

8.  Inquiries.  Further  information  concerning 
Circular  A-133  may  be  obtained  by 
contacting  the  Financial  Management 
Division,  Office  of  Management  and  Budget, 
Washington,  DC  20503.  telephone  (202)  395- 
3993. 

Richard  C.  Darman, 
Director. 

Attachment— OMB  Circular  A-133 

Audits  of  Institutions  of  Higher  Education 
and  Other  Nonprofit  Institutions 

1.  Definitions.  For  the  purposes  of  this 
Circular,  the  following  definitions  apply: 

a.  Award meana  financial  assistance,  and 
Federal  cost-type  contracts  used  to  buy 
services  or  goods  for  the  use  of  the  Federal 
Government.  It  includes  awards  received 
directly  from  the  Federal  agencies  or 
indirectly  through  recipients.  It  does  not 
include  procurement  contracts  to  vendors 
under  grants  or  contracts,  used  to  buy  goods 
or  services.  Audits  of  such  vendors  shall  be 
covered  by  the  terms  and  conditions  of  the 
contract. 

b.  Cognizant  agency  means  the  Federal 
agency  assigned  by  the  Office  of 
Management  and  Budget  to  carry  out  the 
responsibilities  described  in  paragraph  3  of 
this  Attachment. 


c.  Coordinated  audit  approach  means  an 
audit  wherein  the  independent  auditor,  and 
other  Federal  and  nonfederal  auditors 
consider  each  other's  work,  in  determining 
the  nature,  timing,  and  extent  of  his  or  her 
own  auditing  procedures.  A  coordinated 
audit  must  be  conducted  in  accordance  with 
Government  Auditing  Standards  and  meet 
the  objectives  and  reporting  requirements  set 
forth  in  paragraph  12(b)  and  15,  respectively, 
of  this  Attachment.  The  objective  of  the 
coordinated  audit  approach  is  to  minimize 
duplication  of  audit  effort  but  not  to  limit  the 
scope  of  the  audit  work  so  as  to  preclude  the 
independent  auditor  from  meeting  the 
objectives  set  forth  in  paragraph  12(b)  or 
issuing  the  reports  required  in  paragraph  15 
in  a  timely  manner. 

d.  Federal  agency  has  the  same  meaning  as 
the  term  agency  in  section  551(1)  of  Title  5, 
United  States  Code. 

e.  Federal  Financial  Assistance. 

(1)  "Federal  financial  assistance"  means 
assistance  provided  by  the  Federal  agency  to 
a  recipient  or  sub-recipient  to  carry  out  a 
program.  Such  assistance  may  be  in  the  form 
of: 

— grants: 

— contracts; 

— cooperative  agreements; 

— loans; 

— loan  guarantees: 

— property: 

— interest  subsidies; 

— insurance; 

— direct  appropriations; 

— other  non-cash  assistance. 

(2)  Such  assistance  does  not  include  direct 
Federal  cash  assistance  to  individuals. 

(3)  Such  assistance  includes  awards 
received  directly  from  Federal  agencies,  or 
indirectly  when  sub-recipients  receive  funds 
identified  as  Federal  funds  by  recipients. 

(4)  The  granting  agency  is  responsible  for 
identifying  the  source  of  funds  awarded  to 
recipients:  the  recipient  is  responsible  for 
identifying  the  source  of  funds  awarded  to 
sub-recipients. 

f.  Generally  accepted  accounting  principles 
has  the  meaning  specified  in  the  Government 
Auditing  Standards. 

g.  Independent  auditor  means: 

(1)  A  Federal,  State,  or  local  government 
auditor  who  meets  the  standards  specified  in 
the  Government  Auditing  Standards:  or 

(2)  A  public  accountant  who  meets  such 
standards. 

h.  Internal  control  structure  means  the 
policies  and  procedures  established  to 
provide  reasonable  assurance  that: 

(1)  Resource  use  is  consistent  with  laws, 
regulations,  and  award  terms: 

(2)  Resources  are  safeguarded  against 
waste,  loss,  and  misuse:  and 

(3)  Reliable  data  are  obtained,  maintained, 
and  fairly  disclosed  in  reports. 

i.  Ma/or  program  means  an  individual 
award  or  a  number  of  awards  in  a  category  of 
Federal  assistance  or  support  for  which  total 
expenditures  are  the  larger  of  three  percent  of 
total  Federal  funds  expended  or  $100,000,  on 
which  the  auditor  will  be  required  to  express 
an  opinion  as  to  whether  the  major  program 
is  being  administered  In  compliance  with 
laws  and  regulations. 


Each  of  the  following  categories  of  Federal 
awards  shall  constitute  a  major  program 
where  total  expenditures  are  the  larger  of 
three  percent  of  total  Federal  funds  expended 
or  $100,000: 

— Research  and  Development. 
— Student  Financial  Aid. 
— Individual  awards  not  in  the  student  aid  or 
research  and  development  category, 
j.  Management  decision  means  the 
evaluation  by  the  management  of  an 
establishment  of  the  findings  and 
recommendations  included  in  an  audit  report 
and  the  issuance  of  a  final  decision  by 
management  concerning  its  response  to  such 
findings  and  recommendations,  including 
actions  concluded  to  be  necessary. 

k.  Nonprofit  institution  means  any 
corporation,  trust  association,  cooperative  or 
other  organization  which  1)  is  operated 
primarily  for  scientific  educational,  service, 
charitable,  or  similar  purposes  in  the  public 
interest  2)  is  not  organized  primarily  for 
profit  and  3)  uses  its  net  proceeds  to 
maintaia  improve,  and/or  expand  its 
operations.  The  term  "nonprofit  institutions" 
includes  institutions  of  higher  education, 
except  those  institutions  that  are  audited  as 
part  of  single  audits  in  accordance  with 
Circular  A-128  "Audits  of  State  and  Local 
Governments."  The  term  does  not  include 
hospitals  which  are  not  a^iliated  with  an 
institution  of  higher  education,  or  State  and 
local  governments  and  Indian  tribes  covered 
by  Circular  A-128  "Audits  of  State  and  Local 
Governments." 

L  Oversight  agency  means  the  Federal 
agency  that  provides  the  predominant 
amount  of  direct  funding  to  a  recipient  not 
assigned  a  cognizant  agency,  unless  no  direct 
funding  is  received.  Where  there  is  no  direct 
funding,  the  Federal  agency  with  the 
predominant  indirect  funding  will  assume  the 
general  oversight  responsibilities.  The  duties 
of  the  oversight  agency  are  described  in 
paragraph  4  of  this  Attachment. 

m.  Recipient  means  an  organization 
receiving  financial  assistance  to  carry  out  a 
program  directly  from  Federal  agencies. 

n.  Research  and  development  includes  all 
research  activities,  both  basic  and  applied, 
and  all  development  activities  that  are 
supported  at  universities,  colleges,  and  other 
nonprofit  institutions.  "Research"  is  defined 
as  a  systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding  of  the 
subject  studied.  "Development"  is  the 
systematic  use  of  knowledge  and 
understanding  gained  from  research  directed 
toward  the  production  of  useful  materials, 
devices,  systems,  or  methods,  including 
design  and  development  of  prototypes  and 
processes. 

o.  Student  Financial  Aid  includes  those 
programs  of  general  student  assistance  in 
which  institutions  participate,  such  as  those 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965  which  is  administered 
by  the  U.S.  Department  of  Education  and 
similar  programs  provided  by  other  Federal 
agencies.  It  does  not  include  programs  which 
provide  fellowships  or  similar  awards  to 
students  on  a  competitive  basis,  or  for 
specified  studies  or  research. 
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p.  Sub-recipient  meana  any  person  or 
goveminent  department,  agency, 
establishment,  or  nonpront  organization  that 
receives  Hnancial  assistance  to  carry  out  a 
program  through  a  primary  recipient  or  other 
sub-recipient,  but  does  not  include  an 
individual  that  is  a  beneHciary  of  such  a 
program.  A  sub-recipient  may  also  be  a  direct 
recipient  of  Federal  awards  under  other 
agreements. 

q.  Vendor  means  an  organization  providing 
a  recipient  or  sub-recipient  with  generally 
required  goods  or  services  that  are  related  to 
the  administrative  support  of  the  Federal 
assistance  program. 

2.  Audit  of  Nonprofit  Institutions 

a.  Requirements  Based  on  Award  Received 

(1)  Nonprofit  institutions  that  receive 
$100,000  or  more  a  year  in  Federal  awards 
shall  have  an  audit  made  in  accordance  with 
the  provisions  of  the  Circular.  However, 
nonprofit  institutions  receiving  Si 00,000  or 
more  but  receiving  awards  under  only  one 
program  have  the  option  of  having  an  audit  of 
their  institution  prepared  in  accordance  with 
the  provisions  of  the  Circular  or  having  an 
audit  made  of  the  one  program.  For  prior  or 
subsequent  years,  when  an  institution  has 
only  loan  guarantees  or  outstanding  loans 
that  were  made  previously,  the  institution 
may  be  required  to  conduct  audits  for  those 
programs,  in  accordance  with  regulations  of 
the  Federal  agencies  providing  those 
guarantees  or  loans. 

(2)  Nonprofit  institutions  that  receive  at 
least  $25,000  but  less  than  $100,000  a  year  in 
Federal  awards  shall  have  an  audit  made  in 
accordance  with  this  Circular  or  have  an 
audit  made  of  each  Federal  award,  in 
accordance  with  Federal  laws  and 
regulations  governing  the  programs  in  which 
they  participate. 

(3)  Nonprofit  institutions  receiving  less 
than  S2S.000  a  year  in  Federal  awards  are 
exempt  from  Federal  audit  requirements,  but 
records  must  be  available  for  review  by 
appropriate  officials  of  the  Federal  grantor 
agency  or  subgranting  entity. 

b.  Oversight  by  Federal  Agencies 

(1)  To  each  of  the  larger  nonprofit 
institutions  the  Office  of  Management  and 
Budget  (0MB)  will  assign  a  Federal  agency 
as  the  cot.'nizant  agency  for  monitoring  audits 
and  ensuring  the  resolution  of  audit  findings 
that  affect  the  programs  of  more  than  one 
agency. 

(2)  Smaller  institutions  not  assigned  a 
cognizant  agency  will  be  under  the  general 
oversight  of  the  Federal  agency  that  provides 
them  with  the  most  funds. 

(3)  Assignments  to  Federal  cognizant 
agencies  for  carrying  out  responsibilities  in 
this  section  are  set  forth  in  a  separate 
supplement  to  this  Circular. 

(4)  Federal  Government-owned,  contractor- 
operated  facilities  at  institutions  or 
laboratories  operated  primarily  for  the 
Government  are  not  included  in  the 
cognizance  assignments.  These  will  remain 
the  responsibility  of  the  contracting  agencies. 
The  listed  assignments  cover  all  of  the 
functions  in  this  Circular  unless  otherwise 
indicated.  The  Office  of  Management  and 
Budget  will  coordinate  changes  in  agency 
assignments. 

3.  Cognizant  Agency  Responsibilities.  A 
cognizant  agency  shall: 


a.  Ensure  that  audits  are  made  and  reports 
are  received  in  a  timely  manner  and  in 
accordance  with  the  requirements  of  this 
Circular. 

b.  Provide  technical  advice  and  liaison  to 
institutions  and  independent  auditors. 

c  Obtain  or  make  quahty  control  reviews 
of  selected  audits  made  by  non-Federal  audit 
organizations,  and  provide  the  results,  when 
appropriate,  to  other  interested  organizations. 

d.  Promptly  inform  other  affected  Federal 
agencies  and  appropriate  Federal  law 
enforcement  ofTicials  of  any  reported  illegal 
acts  or  irregularities.  A  cognizant  a^ncy 
should  also  inform  State  or  local  law 
enforcement  and  prosecuting  authorities,  if 
not  advised  by  the  recipient,  of  any  violation 
of  law  within  their  jurisdiction. 

e.  Advise  the  recipient  of  audits  that  have 
been  found  not  to  have  met  the  requirements 
set  forth  in  this  Circular.  In  such  instances, 
the  recipient  will  work  with  the  auditor  to 
take  corrective  action.  If  corrective  action  is 
not  taken,  the  cognizant  agency  shall  notify 
the  recipient  and  Federal  awarding  agencies 
of  the  facts  and  make  recommendations  for 
follow-up  action.  Major  inadequacies  or 
repetitive  substandard  performance  of 
independent  auditors  shall  be  referred  to 
appropriate  professional  bodies  for 
disciplinary  action. 

f.  Coordinate,  to  the  extent  practicable, 
audits  or  reviews  made  for  Federal  agencies 
that  are  in  addition  to  the  audits  made 
pursuant  to  this  Circular,  so  that  the 
additional  audits  or  reviews  build  upon 
audits  performed  in  accordance  with  the 
Circular. 

g.  Ensure  the  resolution  of  audit  findings 
that  a^ect  the  programs  of  more  than  one 
agency. 

h.  Seek  the  views  of  other  interested 
agencies  before  completing  a  coordinated 
program. 

L  Help  coordinate  the  audit  work  and 
reporting  responsibilities  among  independent 
public  accountants.  State  auditors,  and  both 
resident  and  non-resident  Federal  auditors  to 
achieve  the  most  cost-effective  audit. 

4.  Oversight  Agency  Responsibilities.  An 
oversight  agency  shall  provide  technical 
advice  and  counsel  to  institutions  and 
independent  auditors  when  requested  by  the 
recipient.  The  oversight  agency  may  assume 
all  or  some  of  the  responsibilities  normally 
performed  by  a  cognizant  agency. 

5.  Recipient  Responsibilities.  A  recipient 
that  receives  a  Federal  award  and  provides 
$25,000  or  more  of  it  during  its  fiscal  year  to  a 
sub-recipient  shall: 

a.  Ensure  that  the  nonprofit  institution  sub- 
recipients  that  receive  $25X100  or  more  have 
met  the  audit  requirements  of  this  Circular, 
and  that  sub-recipients  subject  to  0MB 
Circular  A-128  have  met  the  audit 
requirements  of  that  Circular 

b.  Ensure  that  appropriate  corrective  action 
is  taken  within  six  months  after  receipt  of  the 
sub-recipient  audit  report  in  instances  of 
noncompliance  with  Federal  laws  and 
regulations: 

c.  Consider  whether  sub-recipient  audits 
necessitate  adjustment  of  the  recipient's  own 
records:  and 

d.  Require  each  sub-recipient  to  permit 
independent  auditors  to  have  access  to  the 


records  and  financial  statements  as 
necessary  for  the  recipient  to  comply  with 
this  Circular. 

6.  Relation  to  Other  Audit  Requirements 

a.  An  audit  in  accordance  with  this 
Circular  shall  be  in  lieu  of  any  financial  audit 
required  under  individual  Federal  awards.  To 
the  extent  that  an  audit  made  in  accordance 
witli  this  Circular  provides  Federal  agencies 
with  the  information  and  assurances  they 
need  to  carry  out  their  overall 
responsibilities,  they  shall  rely  upon  and  use 
such  information.  However,  a  Federal  agency 
shall  make  any  additional  audits  or  reviews 
necessary  to  carry  out  responsibilities  under 
Federal  law  and  regulation.  Any  additional 
Federal  audits  or  reviews  shall  be  planned 
and  carried  out  in  such  a  way  as  to  build 
upon  work  performed  by  the  independent 
auditor. 

b.  Audit  planning  by  Federal  audit  agencies 
should  consider  the  extent  to  which  reliance 
can  be  placed  upon  work  performed  by  other 
auditors.  Such  auditors  include  State,  local. 
Federal,  and  other  independent  auditors,  and 
a  recipient's  internal  auditors.  Reliance 
placed  upon  the  work  of  other  auditors 
should  be  documented  and  in  accordance 
with  Government  Auditing  Standards. 

c.  The  provisions  of  this  Circular  do  not 
limit  the  authority  of  Federal  agencies  to 
make  or  contract  for  audits  and  evaluations 
of  Federal  awards,  nor  do  they  limit  the 
authority  of  any  Federal  agency  Inspector 
General  or  other  Federal  official. 

d.  The  provisions  of  this  Circular  do  not 
authorize  any  institution  or  sub-recipient 
thereof  to  constrain  Federal  agencies,  in  any 
manner,  from  carrying  out  additional  audits, 
evaluations  or  reviews. 

e.  A  Federal  agency  that  makes  or 
contracts  for  audits,  in  addition  to  the  audits 
made  by  recipients  pursuant  to  this  Circular, 
shall,  consistent  with  other  applicable  laws 
and  regulations,  arrange  for  funding  the  cost 
of  such  additional  audits.  Such  additional 
audits  or  reviews  include  financial, 
performance  audits  and  program  evaluations. 

7.  Frequency  of  Audit  Audits  shall  usually 
be  performed  annually  but  not  less  frequently 
than  every  two  years. 

8.  Sanctions.  No  audit  costs  may  be 
charged  to  Federal  awards  when  audits 
required  by  this  Circular  have  not  been  made 
or  have  been  made  but  not  in  accordance 
with  this  Circular.  In  cases  of  continued 
inability  or  unwillingness  to  have  a  proper 
audit  in  accordance  with  the  Circular. 
Federal  agencies  must  consider  appropriate 
sanctions  including: 

— withholding  a  percentage  of  awards  until 
the  audit  is  completed  satisfactorily; 

— withholding  or  disallowing  overhead  costs: 
or 

— suspending  Federal  awards  until  the  audit 
is  made. 

9.  Audit  Costs.  The  cost  of  audits  made  in 
accordance  with  the  provisions  of  this 
Circular  are  allowable  charges  to  Federal 
awards.  The  charges  may  be  considered  a 
direct  cost  or  an  allocated  indirect  cost, 
determined  in  accordance  with  the  provisions 
of  Circular  A-21.  'Cost  Principles  for 
Universities  "  or  Qrcular  A-122.  "Cost 
Principles  for  Nonprofit  Organizations. '  FAR 
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subpart  31.  or  other  applicable  cost  principles 
or  regulatioos. 

10.  Auditor  Selection.  In  arranging  (or  audit 
services  institutions  shall  follow  the 
procurement  standards  prescribed  by 
Circular  A-110.  "Uniform  Requirements  for 
Grants  and  Agreements  with  Institutions  of 
Higher  Education.  Hospitals  and  other 
Nonprofit  Organizations." 

1 1 .  Small  and  Minority  A  udit  Firms 

a.  Small  audit  firms  and  audit  firms  owned 
and  controlled  by  socially  and  economically 
disadvantaj^d  individuals  shall  have  the 
maximum  practicable  opportunity  to 
participate  in  contracts  awarded  to  fulfill  the 
requirements  of  this  circular. 

b.  Recipients  of  Federal  awards  shall  take 
the  followiiig  steps  to  further  this  goal: 

(1)  Ensure  that  small  audit  firms  and  audit 
firms  owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals  are 
used  to  the  fiillest  extent  practicable; 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange 
timeframes  for  the  audit  to  encourage  and 
facilitate  participation  by  small  audit  firms 
and  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals; 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger  audits 
intend  to  subcontract  with  small  audit  firms 
and  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals; 

(4)  Encourage  contracting  with  small  audit 
ffrms  or  audit  firms  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals  which  have  traditionally  audited 
government  programs,  and  in  cases  where 
this  is  not  possible,  assure  that  these  firms 
are  given  consideration  for  audit 
stbcontracting  opportunities; 

(5)  Encourage  contracting  with  consortiums 
of  small  audit  firms  as  described  in  section 
(1),  above,  when  a  contract  is  too  large  for  an 
individual  small  audit  firm  or  audit  firm 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals;  and 

(6)  Use  the  services  ard  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  in  the 
solicitation  and  utilization  of  small  audit 
firms  and  audit  firms  owned  and  controlled 
by  socially  and  economically  disadvantaged 
individuals. 

12.  Scope  of  Audit  and  Audit  Objectives 
a.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
Government  Auditing  Standards  developed 
by  the  Comptroller  General  of  the  United 
States  covering  financial  audita.  An  audit 
under  this  circular  should  be  an  organization- 
wide  audit  of  the  institution.  However,  there 
may  be  instances  where  Federal  auditors  are 
performing  audits  or  are  planning  to  perform 
audits  at  nonprofit  institutions.  In  these 
cases,  to  minimize  duplication  of  audit  work, 
a  coordinated  audit  approach  may  be  agreed 
upon  between  the  independent  auditor,  the 
recipient  and  Ihe  cognizant  agency  or  the 
oversight  agency.  Those  auditors  who  assume 
responsibility  for  any  or  all  of  the  reports 
called  for  by  paragraph  15  should  follow 
guidance  set  forth  in  Government  Auditing 
Standards  in  using  work  performed  by  others. 


b.  The  auditor  sImD  detennine  whether: 

(1)  The  financial  statement*  of  the 
institution  present  fairly  its  financial  position 
and  the  results  of  its  operations  in 
accordance  with  generally  accepted 
accounting  ptrincipiea: 

(2)  Tb«  institution  has  an  internal  control 
structure  to  provide  reasonable  assurance 
that  the  institution  ia  managing  Federal 
awards  in  compUance  with  the  laws  and 
regulations  that  could  have  a  material  impact 
on  the  financial  statements;  and 

(3)  The  institution  has  complied  with  laws 
and  regulations  that  may  have  a  direct  and 
material  effect  on  its  financial  sUtement 
amounts  and  on  each  maior  Federal  program. 

13.  Internal  Controls  Over  Federal  Awards: 
Compliance  Reviews 

a.  General.  The  independent  auditor  shall 
determina  and  report  on  whether  the 
recipient  has  an  internal  control  structure  to 
provide  reasonable  assarance  that  it  is 
managing  Federal  awards  in  compliance  with 
applicable  laws  and  regulations,  and  controls 
that  ensure  compliance  with  the  laws, 
regulations,  and  contract  terras,  and  that  it 
safeguards  Federal  funds.  In  performing  these 
reviews,  independent  auditors  should  relay 
upon  work  performed  by  a  recipient's 
internal  auditors  to  the  maximum  extent 
possible.  The  extent  of  such  reliance  should 
be  based  upon  the  Government  Auditing 
Standards. 

b.  Internal  Control  Review.  (1)  In  order  to 
provide  this  assurance  on  hitemal  controls, 
the  auditor  must  obtain  an  understanding  of 
the  internal  control  structure  and  assess 
levels  of  internal  control  risk.  After  obtaining 
an  understanding  of  the  controls,  the 
assessment  must  be  made  whether  or  not  the 
auditor  intends  to  place  reliance  on  the 
internal  control  structure. 

(2)  Aa  a  part  of  thia  review,  the  auditor 
shall: 

(a)  Perform  te»ts  of  controls  to  evahiate  the 
effectiveness  of  the  design  and  operation  of 
the  policies  and  procedures  in  preventing  or 
detecting  material  noncompliance.  Tests  of 
controls  will  not  be  required  for  those  areas 
where  the  internal  control  structure  policies 
and  procedorea  are  likely  to  be  ineffective  in 
preventing  or  detecting  noncompliance,  in 
which  case  a  reportable  condition  or  a 
material  weakness  should  be  reported  in 
accordance  with  paragrapii  IS  c(2]  of  this 
Circular. 

(b)  Review  the  recipient's  system  for 
monitoring  sub-recipients  and  obtaining  and 
acting  on  sufo-reciptent  audit  reports. 

(c)  Determine  whether  controls  are  in  effect 
to  ensure  direct  and  indirect  costs  were 
computed  and  biMed  in  accordance  with  the 
guidance  provided  in  the  general 
requirements  section  of  the  compliance 
supplement  to  this  Circular 

c.  Compliance  Review.  (1)  The  auditor 
shall  determine  whether  the  recipient  has 
complied  with  laws  and  regulations  that  may 
have  a  direct  and  material  effect  on  any  of  its 
major  Federal  programs.  In  addition, 
transactions  selected  for  non-major  programs 
shall  be  tested  for  compliance  with  Federal 
laws  and  regulations  that  apply  to  such 
transactions. 

(2)  In  order  to  determine  which  major 
programs  are  to  be  tested  for  compliance, 


recipients  shall  identify,  in  Ibetr  accMmft.  all 
Federal  funds  received  and  expended  and  the 
programs  under  which  they  were  received. 
This  shall  include  fnnds  recerved  directly 
from  Federal  agencies,  through  other  Stale 
and  local  governments  or  other  recipieata.  To 
assist  recipients  m  ideatifytng  Federal 
awards.  Federal  agenaea  and  primary 
recipients  shaU  provide  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
numbers  to  the  recipients  when  making  the 
awards. 

(3)  The  review  must  include  the  selection  of 
an  adequate  number  of  trarisactions  from 
each  major  Federal  finencial  sssistaace 
program  so  that  the  auditor  obtains  sufficient 
evidence  to  support  the  opinion  on 
compliance  required  by  paragraph  15e(3l  of 
this  Attachment.  The  selection  and  testing  of 
transactions  shall  be  based  on  the  auditors' 
professional  judgment  considering  such 
factors  as  the  amount  of  expenditures  for  the 
program;  the  newness  of  the  program  or 
changes  in  its  conditions;  prior  experience 
with  the  program  particularly  as  revealed  in 
audits  and  other  evaluations  (e.g., 
inspections,  program  reviews,  or  system 
reviews  required  by  Federal  Acquisition 
Regulations);  the  extent  to  which  the  program 
is  carried  out  through  sub-recipients;  the 
extent  to  which  the  program  contracts  for 
goods  or  services;  the  level  to  which  the 
program  is  already  subject  to  program 
reviews  or  other  forms  of  independent 
oversight;  the  adequacy  of  the  controls  Car 
ensuring  compliance;  the  expectation  of 
adherence  or  lack  of  adherence  to  the 
applicable  laws  and  regulationr  and  the 
potential  impact  of  adverse  findings. 

(4)  In  making  the  test  of  transactions,  the 
auditor  shall  determine  whether 

— the  amounts  reported  as  expendiluna  wer« 

for  allowable  services,  and 
— the  records  show  that  those  who  received 

services  or  benefits  were  eligible  to  receive 

them. 

(5)  In  addition  to  transaction  testing,  the 
auditor  shall  determine  whether 

— matching  requirements,  levels  of  effort  and 
earmarking  limitations  were  met 

— Federal  financial  reports  and  claints  (or 
advances  and  reimbursement  contain 
information  that  is  supported  by  books  and 
records  from  which  the  basic  financial 
Statements  have  been  prepared,  and 

— amounts  claimed  or  used  for  matching 
were  determined  in  accordance  with  (1) 
0MB  Circular  A-21,  "Cost  Principles  for 
Educational  Institutions";  (2)  matching  or 
cost  sharing  requirements  in  Circular  A- 
110,  "Uniform  Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other  Nonprofit 
Organizations";  (3)  Circular  A-122.  "Cost 
Principles  for  Nonprofit  Organizations";  (4) 
FAR  subpart  31  cost  principles;  and  (5) 
other  applicable  cost  principles  or 
regulations. 

(6)  The  principal  compliance  requirements 
of  the  largest  Federal  programs  may  be 
asceriained  by  referring  to  the  "Compliance 
Supplement  for  Single  Audits  of  Educational 
Institutions  and  Other  Nonprofit 
Organizations,"  and  the  "Compliance 
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Supplement  for  Single  Audits  of  State  and 
Local  Governments."  issued  by  0MB  and 
available  from  the  Government  Printing 
Office.  For  those  programs  not  covered  in  the 
Compliance  Supplements,  the  auditor  should 
ascertain  compliance  requirements  by 
reviewing  the  statutes,  regulations,  and 
agreements  governing  individual  programs. 
(7)  Transactions  related  to  other  awards 
that  are  selected  in  connection  with 
examinations  of  financial  statements  and 
evaluations  of  internal  controls  shall  be 
tested  for  compliance  with  Federal  laws  and 
regulations  that  apply  to  such  transactions. 

14.  Illegal  Acts.  U.  during  or  in  connection 
with  the  audit  of  a  nonproHt  institution,  the 
auditor  becomes  aware  of  illegal  acts,  such 
acts  shall  be  reported  in  accordance  with  the 
provisions  of  the  Government  Auditing 
Standards. 

15.  Audit  Reports. 

a.  Audit  reports  must  be  prepared  at  the 
completion  of  the  audit. 

b.  The  audit  report  shall  state  that  the  audit 
was  made  in  accordance  with  the  provisions 
of  this  Circular. 

c.  The  report  shall  be  made  up  of  at  least 
the  following  three  parts: 

(1)  The  Rnancial  statements  and  a  schedule 
of  Federal  awards  and  the  auditor's  report  on 
the  statements  and  the  schedule.  The 
schedule  of  Federal  awards  should  identify 
major  programs  and  show  the  total 
expenditures  for  each  program.  Individual 
major  programs  other  than  Research  and 
Development  and  Student  Aid  should  be 
listed  by  catalog  number  as  identiFied  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Expenditures  for  Federal  programs  other  than 
major  programs  shall  be  shown  under  the 
caption  "other  Federal  assistance."  Also,  the 
value  of  non-cash  assistance  such  as  loan 
guarantees,  food  commodities  or  donated 
surplus  properties  or  the  outstanding  balance 
of  loans  should  be  disclosed  in  the  schedule. 

(2)  A  written  report  of  the  independent 
auditor's  understanding  of  the  internal 
control  structure  and  the  assessment  of 
control  risk.  The  auditor's  report  should 
include  as  a  minimum:  (1)  the  scope  of  the 
work  in  obtaining  understanding  of  the 
internal  control  structure  and  in  assessing  the 
control  risk.  (2)  the  nonprofit  institution's 
significant  internal  controls  or  control 
structure  including  the  controls  established  to 
ensure  compliance  with  laws  and  regulations 
that  have  a  material  impact  on  the  fmancial 
statements  and  those  that  provide  reasonable 
assurance  that  Federal  awards  are  being 
managed  in  compliance  with  applicable  laws 
and  regulations,  and  (3)  the  reportable 
conditions,  including  the  identification  of 


material  weaknesses,  identified  as  a  result  of 
the  auditor's  work  in  understanding  and 
assessing  the  control  risk.  If  the  auditor  limits 
his/her  consideration  of  the  internal  control 
structure  for  any  reason,  the  circumstances 
should  be  disclosed  in  the  report. 

(3)  The  auditor's  report  on  compliance 
containing: 

— An  opinion  as  to  whether  each  major 
Federal  program  was  being  administered  in 
compliance  with  laws  and  regulations 
applicable  to  the  matters  described  in 
paragraph  13(c)(3)  of  this  Attachment, 
including  compliance  with  laws  and 
regulations  pertaining  to  financial  reports 
and  claims  for  advances  and 
reimbursements: 
— A  statement  of  positive  assurance  on  those 
items  that  were  tested  for  compliance  and 
negative  assurance  on  those  items  not 
tested: 
— Material  findings  of  noncompliance 
presented  in  their  proper  perspective: 

•  The  size  of  the  universe  in  number  of 
items  and  dollars, 

•  The  number  and  dollar  amount  of 
transactions  tested  by  the  auditors, 

•  The  number  and  corresponding  dollar 
amount  of  instances  of  noncompliance: 

— Where  findings  are  specific  to  a  particular 
Federal  award,  an  identification  of  total 
amounts  questioned,  if  any,  for  each 
Federal  award,  as  a  result  of 
noncompliance  and  the  auditor's 
recommendations  for  necessary  corrective 
action. 

d.  The  three  parts  of  the  audit  report  may 
be  bound  into  a  single  document,  or 
presented  at  the  same  time  as  separate 
documents. 

e.  Nonmaterial  findings  need  not  be 
disclosed  with  the  compliance  report  but 
should  be  reported  in  writing  to  the  recipient 
in  a  separate  communication.  The  recipient, 
in  turn,  should  forward  the  findings  to  the 
Federal  grantor  agencies  or  subgrantor 
sources. 

f.  All  fraud  or  illegal  acts  or  indications  of 
such  acts,  including  all  questioned  costs 
found  as  the  result  of  these  acts  that  auditors 
become  aware  of.  may  be  covered  in  a 
separate  written  report  submitted  in 
accordance  with  the  Government  Auditing 
Standards. 

g.  The  auditor's  report  should  disclose  the 
status  of  known  but  uncorrected  significant 
material  findings  and  recommendations  from 
prior  audits  that  affect  the  current  audit 
objective  as  specified  in  the  Government 
Auditing  Standards. 

h.  In  addition  to  the  audit  report  the 
recipient  shall  provide  a  report  of  its 


comments  on  the  findings  and 
recommendations  in  the  report,  including  a 
plan  for  corrective  action  taken  or  planned 
and  comments  on  the  status  of  corrective 
action  taken  on  prior  findings.  If  corrective 
action  is  not  necessary,  a  statement 
describing  the  reason  it  is  not  should 
accompany  the  audit  report. 

i.  Copies  of  the  audit  report  shall  be 
submitted  in  accordance  with  the  reporting 
standards  for  financial  audits  contained  in 
the  Government  Auditing  Standards.  Sub- 
recipient  auditors  shall  submit  copies  to 
recipients  that  provided  Federal  awards.  The 
report  shall  be  due  within  30  days  after  the 
completion  of  the  audit,  but  the  audit  should 
be  completed  and  the  report  submitted  not 
later  than  13  months  after  the  end  of  the 
recipient's  fiscal  year  unless  a  longer  period 
is  agreed  to  with  the  cognizant  or  oversight 
agency. 

j.  Recipients  of  more  than  $100,000  in 
Federal  awards  shall  submit  one  copy  of  the 
audit  report  within  30  days  after  issuance  to  a 
central  clearinghouse  to  be  designated  by  the 
Office  of  Management  and  Budget.  The 
clearinghouse  will  keep  completed  audit 
reports  on  file. 

k.  Recipients  shall  keep  audit  reports, 
including  sub-recipient  reports,  on  file  for 
three  years  from  their  issuance. 

16.  Audit  Resolution 

a.  As  provided  in  paragraph  3,  the 
cognizant  agency  shall  be  responsible  for 
ensuring  the  resolution  of  audit  findings  that 
affect  the  programs  of  more  than  one  Federal 
agency.  Resolution  of  findings  that  relate  to 
the  programs  of  a  single  Federal  agency  will 
be  the  responsibility  of  the  recipient  and  the 
agency.  Alternate  arrangements  may  be 
made  on  case-by-case  basis  by  agreement 
among  the  agencies  concerned. 

b.  A  management  decision  shall  be  made 
within  six  months  after  receipt  of  the  report 
by  the  Federal  agencies  responsible  for  audit 
resolution.  Corrective  action  should  proceed 
as  rapidly  as  possible. 

17.  Audit  Workpapers  and  Reports. 
Workpapers  and  reports  shall  be  retained  for 
a  minimum  of  three  years  from  the  date  of  the 
audit  report,  unless  the  auditor  is  notified  in 
writing  ijy  the  cognizant  agency  to  extend  the 
retention  period.  Audit  workpapers  shall  be 
made  available  upon  request  to  the  cognizant 
agency  or  its  designee  or  the  General 
Accounting  Office,  at  the  completion  of  the 
audit. 

[FR  Doc.  91-24073  Filed  10-7-91:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Fdreign-Trade  Zones  Board 

15  CFR  Part  400 

(Order  No.  530;  Docket  No.  21222-1208] 

RIN  062S-AA04 

Foreign-Trade  Zones  in  the  United 
States 

agency:  Foreign-Trade  Zones  Board. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Final  rule. 

summary:  The  Foreign-Trade  Zones 
Board  (the  Board)  hereby  revises  its 
regulations  issued  pursuant  to  the 
Foreign-Trade  Zones  (FTZ)  Act  of  1934, 
as  amended  (the  Act),  concerning  the 
authorization  and  regulation  of  foreign- 
trade  zones  and  zone  activity  in  the 
United  States.  The  rule  is 
comprehensive  and  constitutes  a 
complete  revision,  replacing  the  present 
version  of  15  CFR  part  400.  The  major 
changes  involve  the  adoption  of 
definitive  criteria  and  procedures  for 
reviewing  activity  that  results  in 
changes  in  Customs  tariff 
classifications.  Many  of  the  changes 
amount  to  a  codification  of  practices 
which  have  evolved  through 
interpretations  and  decisions  of  the 
Board  and  the  Customs  Service  under 
the  Act  and  the  existing  regulations. 

The  new  regulations  are  designed  for 
efficient  administration  of  the  zone 
program  in  the  dynamic  trade 
environment  that  has  evolved  since 
enactment  of  the  Act.  They 
acknowledge  the  role  zones  have  come 
to  play  in  helping  public  agencies  and 
communities  improve  their  local 
services  for  international  trade-related 
activity  and,  at  the  same  time,  they 
recognize  the  need  for  effective  reviews 
and  monitoring  because  of  the  increased 
use  of  zones  for  manufacturing  and 
processing  operations.  Zone  activity  is 
addressed  both  from  the  standpoint  of 
firms  that  use  zones  to  help  improve 
their  international  competitiveness  and 
those  that  are  concerned  about  the 
effects  of  certain  types  of  imports  on 
domestic  industry.  The  regulations  are 
designed  to  make  zone  procedures 
reasonably  accessible  to  qualified  zone 
users  without  resulting  in  harmful 
consequences  that  are  detrimental  to  the 
public  interest. 

EFFECTIVE  DATE:  The  effective  date  of 
this  part  400  is  November  7, 1991,  except 
that  in  regard  to  shipments  of 
merchandise  admitted  to  zones 
approved  and  activated  prior  to  the 
foregoing  effective  date,  the  effective 


date  for  §§  400.28(a)(2).  400.28(a)(3).  and 

400.33(b)(2)  is  March  9, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

John  J.  Da  Ponte,  Jr..  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
room  3716.  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street  NW..  Washington,  DC  20230 
(202/377-2862). 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexility  Act 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
pursuant  to  sections  603  and  604  of  title 
5,  United  States  Code,  added  by  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  There  are  some  170  zone 
grantees  and  less  than  100  firms 
operating  all  or  parts  of  zone  facilities 
for  grantees.  Of  some  2,200  firms  using 
zones,  about  600  use  them  on  a  full  time 
basis.  It  is  estimated  that  fewer  than  100 
small  entities  are  included  among  the 
total  number  of  firms  using  zones  for 
manufacturing  and  processing  activity. 
The  revised  regulations  to  a  great  extent 
codify  existing  practices  and 
interpretations.  Their  overall  impact 
should,  in  any  case,  be  favorable 
because  they  clarify  the  process  for 
reviewing  zone  activity  by  providing 
more  details  on  criteria  and  procedures. 

Executive  Order  12291 

This  is  not  a  major  rule  as  defined  in 
section  1(b)  of  E.0. 12291.  because  it 
involves  changes  to  existing  regulations 
that  are  not  likely  to  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or,  (3)  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  irmovation  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

Executive  Order  12612. 

The  revised  regulations  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Paperwork  Reduction  Act 

0*    This  rule  contains  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 


U.S.C.  3501  et  seq.).  It  imposes  no 
additional  reporting  or  record  keeping 
burden  on  the  public.  Existing 
requirements  for  zone  applicants, 
grantees,  operators,  and  users  (the  main 
parties  affected  by  the  rule)  are 
simplified  through  the  codification  of 
and  clarification  of  practice  and 
procedure  (0MB  Control  Nos.  0625-0139 
and  0625-0109). 

Explanation  for  Separate  Effective  Date 
for  Certain  Sections 

The  reason  for  the  separate  effective 
date  for  §§  400.28(a)(2).  400.28(a)(3),  and 
400.33(b)(2)  is  to  provide  a  reasonable 
transition  period  during  which  firms 
presently  using  zones  in  conformance 
with  the  Act  and  existing  regulations 
may,  if  necessary,  adapt  their  practices 
without  disrupting  their  manufacturing 
and  processing  activity. 

Background 

Foreign-trade  zones  (zones)  are 
restricted-access  sites  in  or  near  ports  of 
entry,  which  are  licensed  by  the  Board 
and  operated  under  the  supervision  of 
the  Customs  Service  (see,  19  CFR  part 
146).  Authority  for  establishing  these 
facilities  is  granted  to  qualified 
corporations.  Applications  submitted  to 
the  Board  for  grants  of  authority  must 
show  the  need  for  zone  services  and  a 
workable  plan  that  includes  suitable 
facilities  and  financing. 

Zones  are  operated  under  public 
utility  principles.  Grantees  usually 
contract  with  private  firms  to  operate 
facilities  and  provide  services  to  zone 
users.  Zones  have  as  their  public  policy 
objective  the  creation  and  maintenance 
of  employment  through  the 
encouragement  of  operations  in  the 
United  States  which,  for  Customs 
reasons,  might  otherwise  have  been 
carried  on  abroad.  The  objective  is 
furthered  particularly  when  zones  assist 
exporters  and  reexporters.  and  usually 
when  goods  arrive  from  abroad  in  an 
unfinished  condition  for  processing  here 
rather  than  overseas. 

Foreign  and  domestic  merchandise 
may  be  moved  into  zones  for  operations 
not  otherwise  prohibited  by  law 
involving  storage,  exhibition,  assembly, 
manufacture  or  other  processing.  The 
usual  formal  Customs  entry  procedure 
and  payment  of  duties  is  not  required  on 
the  foreign  merchandise  unless  and  until 
it  enters  Customs  territory  for  domestic 
consumption,  in  which  case  the  importer 
ordinarily  has  a  choice  of  paying  duties 
either  on  the  original  foreign  material  or 
the  finished  product.  Quota  restrictions 
do  not  normally  apply  to  foreign  goods 
stored  in  zones,  but  the  Board  can  limit 
or  deny  zone  use  in  specific  cases  on 
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public  interest  grounds.  Domestic  goods 
moved  into  a  zone  for  export  may  be 
considered  exported  upon  entering  the 
zone  for  purposes  of  excise  tax  rebates 
and  drawback.  "Subzones"  are  a 
special-purpose  type  of  ancillary  zone 
authorized  by  the  Board,  through 
grantees  of  public  zones,  for  operations 
by  individual  firms  that  cannot  be 
accommodated  within  an  existing  zone 
when  it  can  be  demonstrated  that  the 
activity  will  result  in  a  significant  public 
benefit  and  is  in  the  public  interest. 
Goods  in  a  zone  for  a  bona  fide  Customs 
reason  are  exempt  from  state  and  local 
ad  valorem  taxes. 

Since  1970,  the  number  of  ports  of 
entry  with  zone  projects  has  increased 
from  10  to  170,  and  the  value. of  goods 
entering  zones  and  subzones  has 
increased  from  just  over  $100  million  to 
over  $75  billion.  The  use  of  zones  for 
manufacturing  activity  has  increased 
dramatically  during  the  past  decade.  It 
now  represents  about  85  percent  of  zone 
activity.  About  75  percent  of  goods 
currently  entering  zones  is  of  domestic 
origin  and  some  $11  billion  of  the  goods 
shipped  from  zones  is  exported. 

The  heightened  interest  in  zones,  both 
on  the  part  of  communities  providing 
zone  services  as  part  of  their  economic 
development  efforts  and  firms  using 
zone  procedures  to  help  improve  their 
international  competitiveness,  is  related 
to  the  increasing  importance  of 
international  trade  and  investment  to 
the  domestic  economy.  While  there  has 
been  litUe  public  controversy  concerning 
the  establishment  of  general-purpose 
zones,  there  is  growing  concern  about 
manufacturing  activity  in  zones  and 
subzones. 

Firms  interested  in  using  zones  for 
manufacturing  seek  greater  access  and 
flexibility  in  zone  procedures  to  help 
them  compete  against  imports  of 
finished  goods  and  increase  their 
exports.  Those  opposing  zone 
manufacturing  operations  contend  that 
zone  procedures  should  be  more 
restrictive  for  non-export  operations, 
especially  when  inverted  tariffs  (actual 
or  effective  lower  duty  rate  on  finished 
product)  are  involved. 

In  developing  the  revised  regulations, 
the  Board  took  into  account  the 
testimony  and  reports  from  the  1989 
Congressional  hearings  on  the  zone 
program  (House  Subcommittee  on  Trade 
of  the  Committee  on  Ways  and  Means, 
October  24, 1989;  Subcommittee  on 
Commerce,  Consumer,  and  Monetary 
Affairs  of  House  Government 
Operations  Committee,  March  7, 1989).  It 
also  considered  the  reports  prepared  on 
the  zone  program  in  recent  years  for  the 
House  Committee  on  Ways  and  Means 
by  the  General  Accounting  Office  and 


the  International  Trade  Commission 
(GAO/GGD-84-52,  March  2, 1984; 
GAO/NSIAD-89-85,  February  7, 1989: 
USITC  Publication  1496,  February  1984; 
USrrC  Publication  2059,  February  1988). 
Comments.  The  Board,  in  developing 
the  final  rule,  has  considered  all  of  the 
comments  received  in  response  to  its 
two  Federal  Register  notices  which  were 
published  on  January  26, 1990  (55  FR 
2760)  and  November  20, 1990  (55  FR 
48446)  regarding  proposed  revisions  to 
15  CFR  part  400.  The  first  of  these 
notices  contained  the  proposed 
revisions  in  full,  the  second  contained 
further  revisions  to  seven  sections  based 
on  the  first  round  of  comments,  as  well 
as  a  new  section  on  application  fees. 
The  comments  received  in  response  to 
both  notices  and  the  Board's  position  on 
the  points  raised  in  the  comments  are 
summarized  below.  The  sections  listed 
in  the  headings  are  tiiose  of  the  final 
rule,  and  references  are  made  to  the 
previous  Federal  Register  notices  when 
appropriate. 

Section  400.1 

Comment:  A  few  commenters  noted 
the  absence  of  a  statement  which  sets 
forth  the  purposes  of  the  zone  program, 
and  others  noted  the  absence  of 
provisions  to  engage  the  Board  in 
decisions  regarding  the  Customs  aspects 
of  zone  activity. 

Board  Position:  Paragraph  (a)  has 
been  expanded  to  include  a  general 
statement  on  the  purpose  of  the  program 
under  the  Act.  Paragraph  (b)  cites  the 
Customs  regulations  applicable  to  that 
agency's  role  in  supervising  zones.  The 
Board's  regulations  cover  the  areas 
within  its  jurisdiction,  and  they  have 
been  written  in  conformance  with 
section  6  of  the  Act  (19  U.S.C.  81h), 
which  provides  that  the  Board's 
regulations  must  be  consistent  with  the 
regulations  issued  by  the  Secretary  of 
the  Treasury.    . 

Section  400.1(c) 

Comment:  A  number  of  parties 
opposed  the  provision  as  written  in  the 
January  1990  notice  because  it  included 
language  that  would  have  required  that 
"zone  restricted"  status  be  elected  for 
domestic  merchandise  seeking  state/ 
local  ad  valorem  tax  exemptions.  Also, 
objection  was  made  to  the  provision  in 
the  November  1990  notice  requiring  that 
normal  entries  be  made  on  articles 
consumed  in  zones. 

Board  Position:  Section  400.1(c) 
contains  a  general  statement  as  to  the 
scope  of  special  procedures  applicable 
in  zones.  The  proposed  requirement  that 
"zone  restricted"  status  be  elected  on 
domestic  goods  exempt  from  state/local 
ad  valorem  taxes  was  intended  to  assist 


the  Board  in  enforcing  the  statement  in 
the  House  report  accompanying  Public 
Law  98-873, 10/30/84,  indicating  that 
this  exemption  should  apply  only  to 
goods  in  zones  for  bona  fide  Customs 
reasons.  Commenters  noted  that  the 
election  of  "zone  restricted"  status  is  not 
mandated  by  statute  and  that  requiring 
the  election  of  such  status  is,  therefore, 
beyond  the  Board's  authority.  While 
there  is  no  clear  answer  to  this  question 
in  light  of  the  Board's  broad 
discretionary  authority,  it  has  been 
decided  to  delete  the  proposed 
requirement.  This  means  that  more 
vigilance  will  be  required  from  State/ 
local  tax  officials  with  regard  to  items 
seeking  the  exemption  based  on  their 
being  in  zones  for  eventual  exportation. 

The  statement  that  normal  entries 
must  be  made  on  articles  consumed  in 
zones  is  based  upon  a  long-standing 
interpretation  of  the  statute  and  its 
legislative  history  by  Treasury  and  the 
Board.  Thus,  such  reference  is 
considered  a  restatement  of  what  the 
Board  considers  to  be  the  law.  Because 
it  is  not  necessary,  however,  the 
statement  has  been  deleted. 

Section  400J2(iJ 

Comment:  Numerous  parties  objected 
to  the  definition  of  manufacturing 
proposed  in  the  January  1990  notice, 
contending  that  it  is  broader  than  any 
generally  accepted  definition  of  the 
term.  Most  argued  that  the  definition 
should  cover  only  situations  where  there 
is  substantial  transformation  of 
merchandise,  and  one  party  noted  that 
the  definition  would  complicate  changes 
due  to  the  new  Harmonized  Tariff 
Schedule.  A  number  of  parties 
recommended  that  the  scope  of  the 
definition  include  even  that  type  of 
manufacturing  which  does  not  involve  a 
change  in  tari^  classification. 

Board  Position:  There  is  no  definition 
for  the  term  "manufacturing"  in  the 
existing  regulations.  In  recent  years,  it 
has  been  the  practice  to  consider  all 
activity  reviewable  that  entails  changes 
in  tariff  classification  to  incoming 
articles.  The  reason  the  Board  proposed 
a  broad  definition  of  the  term  in  the 
January  1990  notice  was  to  codify  this 
practice  and  encompass  all  activity  that 
should  be  subject  to  the  review  process 
called  for  in  S  400.31. 

After  consideration  of  the  many 
comments  objecting  to  the  definition  as 
originally  proposed,  the  Board  has 
adopted  a  revised  definition  for 
manufacturing,  based  on  the  definition 
used  by  the  Customs  Service.  It  views 
substantial  transformation  as  the 
fundamental  characteristic  of  the  term. 
However,  because  public  interest  issues 
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can  arise  in  regard  to  activity  involving 
changes  in  clas«il)cation  that  would  not 
be  considered  manufacturing  under  this 
definition,  the  Board  has  included  the 
term  "processing"  in  {  400.2,  to  cover 
other  types  of  activity  that  would 
remain  subject  to  review  (i  400.2(1)). 
Various  sections  of  the  regulations 
dealing  with  manufacturing  and 
processing  provide  procedures  that 
differ  slightly  depending  upon  which  of 
these  two  types  of  activity  is  involved, 
but  the  substantive  factors  considered  in 
reviews  of  manufacturing  are  essentially 
the  same  as  for  processing  when  the 
latter  activity  involves  items  subject  to 
quotas  or  inverted  tariffs. 

Section  400.2(p) 

Comment:  Several  parties  contended 
that  in  the  definition  of  "subzone" 
(§  400.2(0).  Jan.  1990  notice)  a  distinction 
should  be  made  for  distribution 
facilities,  so  that  parties  seeking 
authority  for  such  activity  should  not 
have  to  go  through  application 
procedures  required  of  a  manufacturing 
subzone  applicant. 

Board  Position:  The  definition  as 
written  incorporates  the  main 
characteristic  of  subzones.  i.e.  they  are 
single-user  adjuncts  to  general-purpose 
zones,  the  latter  being  multi-user  sites. 
The  defmition  does  not  itself  determine 
application  requirements.  Applications 
for  non-manufacturing  sites  usually 
involve  less  complex  issues,  and 
therefore  the  application  process  for 
these  cases  could  be  simpler.  Whatever 
the  type  of  subzone,  however,  applicants 
have  the  burden  of  demonstrating  a 
signiGcant  public  benefit  (§  400.31(c)(3)). 

Sections  400.11(a)(6)  and  400.11(a)(7) 

Comment  A  few  parties  suggested 
that  these  provisions  should  be  clarified 
to  state  that  the  Board's  authority  to 
inspect  zone  operations  and  accounts, 
and  to  require  reports,  should  be  limited 
to  activated  zone  facilities. 

Board  Position:  The  provisions  are 
essentially  a  restatement  of  the  Board's 
existing  regulations  (5  400.200(g)].  They 
apply  to  activated  zone  areas.  Thus, 
they  are  limited  to  the  supervision  of 
activity,  records,  and  accounts  to  the 
extent  necessary  to  carry  out  Board 
responsibilities.  The  supervision  is 
normally  conducted  by  Customs 
officials. 

SecUon  400.1^v) 

Comment:  A  few  parties  suggested 
that  the  Executive  Secretary's  authority 
to  permit  the  return  of  ^one-restricted 
merchandise  for  entry  into  U.S.  Customs 
territory  should  be  extended  to  cover 
goods  valued  up  to  l.OOO.fXX)  dollars, 
instead  of  the  100,TX)p  dollars  initiany 


proposed  [\\  400.12(f)  and  400.44(c)(3). 
]an.  1990  notice). 

Board  Position:  The  responsibilities  of 
the  Board's  Executive  Secretary  are 
summarized  in  §  400.12  of  the  revised 
regulations  (§  400.1301  of  the  existing 
regulations).  The  authority  to  permit  the 
return  of  zone-restricted  merchandise  is 
a  new  delegation  of  authority  intended 
to  simplify  the  decision  process  in  these 
cases,  which  involve  a  determination 
whether  the  return  to  Customs  territory 
of  goods  originally  destined  for  export  is 
in  the  pubHc  interest.  The  local  District 
Director  of  Customs'  recommendation  is 
a  key  factor  in  the  determination,  and 
full  duties  are  due  when  such  action  is 
authorized.  The  Board  agrees  that,  in  the 
interest  of  improved  efficiency  in 
program  administration,  a  higher  figure 
than  the  one  originally  proposed  would 
be  a  more  realistic  figure  for  this 
delegation  of  authority.  Thus,  it  has 
increased  the  amount  applicable  to 
500.000  dollars. 

Section  400.21 

Comment:  Many  commenters 
contested  the  35-mile  restriction  (in 
relation  to  Customs  ports  of  entry) 
proposed  for  subzones  in  the  January 
1990  notice.  When  the  section  was 
revised  in  the  November  1990  notice  to 
retract  the  proposed  subzone  limit, 
attention  turned  to  the  general-purpose 
zone  restriction,  and  a  number  of 
commenters  requested  that  the  35-mile 
limit  for  this  type  of  zone  be  extended  to 
over  80  miles.  The  commenters  in  both 
instances  argued  that  locational 
restrictions  unduly  deny  access  to  zone 
procedures  to  communities  and  firms 
that  could  benefit  from  zones.  Also, 
certain  parties  contended  that  the  limits 
discriminate  against  rural  communities 
and  small  businesses. 

On  the  other  hand,  numerous  parties 
supported  the  proposed  adjacency 
requirements.  They  suggested  that,  if  the 
Board  decides  to  revise  the  proposal  as 
published.  Customs  should  be  required 
to  conduct  annual  on-site  inspections 
and  audits. 

Board  Position:  The  existing 
regulations  do  not  contain  speci^c 
geographic  limits  for  either  zones  or 
subzones.  They  simply  note  the 
statutory  requirement  that  zones  must 
be  in  or  adjacent  to  Customs  ports  of 
entry  (§  400.200(a)  of  the  existing 
regulations).  Under  current  practice  in 
interpreting  "adjacency",  general- 
purpose  zones  may  be  authorized  for 
sites  within  35  miles  of  the  outer  limits 
of  a  Customs  port  of  entry.  There  is  no 
geographic  hmit  for  subzones,  given 
their  single  occupancy  and  defined 
activity.  In  January  1990  the  Board 
proposed  that  subzones  be  restricted  to 


a  35-mile  radius  or  one  hour's  driving 
time  from  the  nearest  Customs  office 
(5  400.21(b)(2),  Jan.  1990  notice).  The 
strong  opposition  expressed  in  response 
to  the  notice  was  reviewed,  and  after 
discussions  with  the  Customs  Service 
the  proposed  limit  was  deleted  in  the 
November  1990  notice  (§  400.21(b)(2)(ii)). 
It  was  recognized  that,  because  subzone 
operators  enter  into  agreements  with 
Customs  prescribing  procedures  for 
examination  of  shipments  upon  arrival 
from  abroad  and  for  an  audit  system, 
the  locational  relationship  of  the 
subzone  to  the  port  of  entry  is  not  an 
important  factor. 

The  November  1990  notice  adopted 
current  practice  in  regard  to  subzones. 
Accepting  this  change,  commenters 
directed  their  opposition  to  the  existing 
35-mile  limit  for  general-purpose  zones. 
Upon  consideration  and  discussions 
with  Customs  with  regard  to  current 
audit  methods  used  by  Customs  in  its 
supervision  of  zones  and,  taking  into 
account  the  greater  significance  of 
international  trade  and  investment  to 
our  national  economy,  the  Board  has 
concluded  that  there  is  now  a  basis  for 
extending  the  limits  for  general-purpose 
zones  to  60  miles  or  90  minute's  driving 
time  from  the  outer  limits  of  port  of 
entry  boundaries.  This  will  make  more 
communities  eligible  to  apply  for 
authority  to  establish  general-purpose 
zone  programs  as  part  of  their 
development  efforts.  The  new  limit, 
however,  does  not  exempt  applicants 
from  the  requirement  that  appUcants 
seeking  additional  zone  projects  in  port 
of  entry  areas  must  demonstrate  that  the 
existing  zone(s)  will  not  adequately 
serve  the  convenience  of  commerce  (see. 
§  400.21(a)(2)). 

Section  400.22(d) 

Comment  A  few  commenters 
objected  to  the  provisions  of  this  section 
which  allow  the  grantee  of  other  than 
the  closest  general-purpose  zone  to 
sponsor  a  proposed  subzone. 

Board  Position:  The  provision 
essentially  reflects  current  practice.  It 
takes  into  account  the  interests  of 
existing  zone  grantees,  as  well  as 
subzone  prospects  and  the  public 
interest.  While  it  provides  options  for 
subzone  sponsorship,  the  provision 
requires  that  the  sponsoring  zone  be  in 
the  same  state  as  the  subzone,  thus 
protecting  the  role  of  state  legislatures 
in  determining  the  eligibility  of 
applicants.  It  retains  the  practice  of 
giving  preference  to  the  closest  zone,  but 
recognizes  that  proximity  in  location 
might  not  be  the  most  significant 
relationship  in  certain  situations.  Under 
the  new  rale,  current  practice  would  be 
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extended  to  permit  state  agencies  to 
become  subzone  sponsors  under  certain 
circumstances,  if  so  authorized  by  state 
legislatures.  The  complaint  provision  in 
§  400.22(dH2)  provides  a  procedure  for 
reviews  when  sponsorship  is  contested. 

Section  400.23(b) 

Comment:  A  number  of  parties  argued 
that  the  process  for  subzones  should 
involve  criteria  that  require  approval 
unless  the  proposed  activity  is 
"detrimental  to  the  public  interest, 
health,  or  safety,"  as  provided  for  in  the 
FTZ  Act  (19  U.S.C.  810(c)).  instead  of 
applying  a  test  calling  for  a  positive 
finding  that  the  activity  is  in  the  public 
interest. 

Board  Position:  The  factors 
enumerated  in  §  400.23(b)  with  regard  to 
subzones  are  essentially  a  codification 
of  current  practice.  This  section  must  be 
read  in  conjunction  with  §  400.31,  which 
delineates  the  criteria  considered  in 
reviewing  manufacturing  and  processing 
activity,  and  notes  that  applicants  for 
subzones  must  also  demonstrate  that 
their  proposals  involve  a  significant 
public  benefit.  The  section  of  the  Act 
cited  by  the  commenters  has  always 
been  considered  the  underlying  basis  for 
the  Board's  authority,  along  with 
sections  3  and  7  of  the  Act  (19  U.S.C. 
81(c)  and  81(g)).  to  restrict  or  prohibit 
zone  activity  it  does  not  find  to  be  in  the 
public  interest.  (See.  Armco  Steel 
Corporation  v.  Stans,  431  F.  2d  779  (2nd 
Cir.  1970);  Hawaiian  Independent 
Refinery  (HIRI)  v.  United  States,  460  F. 
Supp.  1249  (Cust.  Ct.  1978)). 

Authorization  to  conduct 
manufacturing  activity  in  zones  is  a 
privilege,  not  a  right,  and  in  addition  to 
viewing  technical  requirements,  the 
Board  must  determine  that  zone  activity 
is  consistent  with  the  public  interest. 
Under  Board  practice,  a  review 
conducted  from  the  perspective  of 
determining  whether  activity  is  "in  the 
public  interest"  does  not  differ 
substantively  from  one  that  determines 
whether  activity  is  "detrimental  to  the 
public  interest".  The  difference  is 
procedural.  An  inquiry  as  to  whether 
activity  is  in  the  public  interest  is 
generally  considered  appropriate  when 
an  application  is  involved  and  the 
question  is  whether  proposed  activity 
should  be  authorized,  whereas  the  latter 
form  of  inquiry  would  be  more 
appropriate  when  ongoing  authorized 
activity  is  being  reviewed  in  terms  of 
changes  either  in  external  or  internal 
circumstances. 

In  the  case  of  subzones.  the 
application  burden  is  greater.  Subzones 
are  single-user  facilities,  which  are  not 
structured  to  serve  the  public.  It  is  their 
activity  that  has  a  public  effect,  and 


case  law  has  recognized  that  the  Board 
has  broad  discretionary  authority  to 
evaluate  that  effect  in  terms  of  the 
public  interest  (see.  Armco  and  HIRI. 
supra]. 

Section  400.25(a) 

Comment-  Two  comments  were 
received  that  recommended  requiring 
more  information  in  subzone 
applications,  one  seeking  a  complete 
showing  of  the  existing  and  potential 
impact  on  domestic  industry  competitors 
and  their  suppliers,  the  other  calling  for 
a  complete  statement  of  near  and  long- 
term  sourcing  plans. 

Board  Position:  The  general 
requirements,  as  proposed  and  adopted, 
call  for  information  on  both  these 
subjects.  It  provides  interested  parties 
with  enough  application  information  on 
which  to  form  an  opinion  and  present 
comments  and  evidence.  There  is  also 
an  opportunity  to  review  comments  and 
evidence  submitted  for  the  record  in  a 
case.  The  procedure  for  inviting  public 
comment  provides  a  15-day  period  for 
rebuttal  comments.  This  allows 
interested  parties  to  review  the 
comments  submitted  during  the  first 
phase  of  the  comment  period  and  to 
submit  further  material  in  response 
(§  400.27(c)(2)).  Also.  §  400.25(a)(6) 
authorizes  the  Executive  Secretary  to 
require  additional  information  needed  to 
permit  a  full  review  of  issues  presented 
by  the  proposal  in  question.  The  latter 
section  also  provides  for  the  issuance  of 
guidelines  outlining  the  kind  of  detailed 
information  needed  in  specific 
situations. 

Section  400.25(a)(viii) 

Comment:  A  number  of  parties 
requested  deletion  of  the  requirement 
calling  for  information  as  to  whether 
alternative  procedures  have  been 
considered  as  a  means  of  obtaining  the 
benefits  sought  under  zone  procedures. 

Board  Position:  A  decision  to  use  zone 
procedures  should  generally  be  made 
after  consideration  of  other  special 
procedures  available  under  U.S. 
Customs  law.  This  provision  is  included 
in  the  regulations  to  encourage  zone 
managers  and  prospective  users  to 
select  the  most  efficient  procedural 
means  available  both  from  their 
standpoint  and  that  of  the  Customs 
Service.  The  provision  is  hortatory, 
however,  and  is  not  intended  to  deny 
access  to  zone  procedures  merely 
because  other  procedures  are  available. 

Section  400.27 

Comments:  Many  parties  wrote  in 
support  of  this  section  as  it  was  revised 
in  the  November  1990  notice,  with  some 
suggesting  further  reduction  in  the  time 


frames  for  Board  decisions  of  ten 
months  and  one  year.  However,  a 
number  of  parties  objected  to  the 
provision  in  9  400.27(d)(3)(vi).  which 
makes  specific  reference  to  industry 
surveys  by  examiners  in  reviewing 
proposals  involving  manufacturing,  and 
calls  for  the  use  of  questionnaires  when 
necessary. 

Board  Position:  This  section  on 
procedures  for  reviewing  and  processing 
applications  was  first  drafted  in  outline 
form  in  the  January  1990  version  of  the 
proposed  regulations,  which  contained 
no  deadlines.  The  provision,  as  adopted, 
is  essentially  the  version  published  in 
November  1990,  which  describes 
procedures  in  more  detail  and  includes  a 
time  frame  calling  for  the  completion  of 
cases  involving  manufacturing  within 
one  year,  and  others  within  ten  months. 
It  serves  as  a  guide  for  applicants  as  to 
the  lead-time  for  submitting 
applications,  but  does  not  preclude 
consideration  of  requests  for  more 
expeditious  decisions  when  urgency  is 
involved. 

Section  400.27(d)(3)  lists  the  steps 
taken  by  examiners  in  reviews  of  cases 
involving  manufacturing  and  processing. 
The  survey  phase  (§  400.27(dj(3)(vi))  is 
usually  an  essential  step  in  evaluating 
cases  in  which  there  is  a  question  of 
industry  impact,  especially  when 
opposition  has  been  expressed  by 
domestic  industry.  The  survey  can  be 
based  on  existing  data,  and  might 
involve  phone  contacts  or  site  visits.  It  is 
a  means  of  assessing  and  ascertaining 
information  on  record  and  in  developing 
new  information  essential  for  a  thorough 
review,  including  material  on  import 
competition  and  price  sensitivity.  The 
surveys  envisioned  in  this  section  do  not 
entail  polling  parties  as  to  their  views  on 
the  case  under  study.  Their  format  is  not 
predetermined  and  depends  on  the  type 
of  case  and  situation  involved. 

The  provisioti.  as  proposed  in  the 
November  1990  notice,  contained 
reference  to  the  use  of  questionnaires 
when  necessary.  This  reference  has 
been  deleted  in  the  final  provision.  How 
questions  are  communicated  will  be  left 
up  to  the  examiner  or  reviewer  in  a  case 
and  will  depend  on  the  nature  of  the 
case.  Should  a  need  arise  for  the  use  of 
form  questionnaires,  appropriate 
procedures  will  be  followed  by  the 
Board,  which  would  include  obtaining 
OMB  clearance  when  necessary. 

Sections  400.28(a)(2)  and  400.28(a)(3) 

Comment:  Numerous  parties  objected 
to  these  provisions  as  they  were  covered 
in  paragraph  (a)(2)  of  the  January  1990 
version  of  9  400.28.  The  provision  in 
question  required  approval  of  the  Boa:d 
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or  the  Commerce  Department's 
Assistant  Secretary  for  Import 
Adminifttration  prior  to  the 
comineDceraent  of  new  manufacturing 
activity  and  for  gourcing  changes 
involving  the  use  of  new  foreign  articles 
subject  to  higher  tariffs  than  the  finished 
products  in  which  they  are  included 
(§  400.28{a)(2)(2),  Jan.  1990  notice).  Many 
critics  contended  that  these 
requirements  would  seriously  disrupt 
manufacturing  activity  without 
justification,  since  changes  in  a 
production  process  must  often  be  made 
on  short  notice,  and  activity  would  have 
to  be  halted  or  curtailed  while  awaiting 
approval.  They  consider  the  provision 
unduly  burdensome  especially  in  regard 
to  changes  that  occur  in  sourcing 
components,  noting  that  it  would  have 
the  effect  of  suspending  or  denying 
access  to  zone  procedures  even  when 
there  is  no  evidence  of  negative  effects. 
The  greatest  impact  would  be  on 
existing  operations  that  are  in  full 
compliance  with  the  law. 

On  the  other  hand,  many  parties 
expressed  support  for  this  provision  to 
ensure  that  there  is  evaluation  and 
comment  on  changes  in  zone  activity 
that  might  have  an  adverse  effect  on 
domestic  industry. 

Board  Position:  The  Board  has  a 
responsibility  to  evaluate  zone  activity 
in  terms  of  the  public  interest,  not  only 
at  the  time  applications  are  reviewed, 
but  also  on  a  continuing  basis  as 
circumstances  chaise.  The  requirement 
that  changes  in  the  scope  of 
manufacturing  acbvity  are  subject  to 
further  approval  has  been  a  long- 
standing practice.  It  has  been  included 
as  a  proviso  in  zone  grants  issued  since 
the  e€irly  IQTO's  requiring  notification  for 
approval  prior  to  the  commencement  of 
new  manufacturing  activity.  The 
practice  has  involved  notification  to  the 
Executive  Secretary  and  either  the 
approval  of  that  official  or  the  Board, 
depending  upon  the  circumstances. 

After  considering  the  comments  on 
§  400.28(a)(2)  as  it  appeared  in  the 
January  199Q  notice  (no  further  change 
was  proposed  in  the  November  1990 
notice),  the  section  was  revised  by  the 
Board.  While  an  advance  approval 
requirement  was  retained  for  changes  in 
the  scope  of  manufacturing  (e.g..  new 
end  products,  significant  expansion  of 
plant  production  capacity),  such  pre- 
clearance  is  required  for  new  processing 
activity  only  when  it  involves  products 
subject  to  quotas  or  inverted  tariffs 
(1400.28(a)(2)). 

The  procedure  for  these  situations 
(§  400J2)  includes  a  delegation  of  fast- 
track  decision  Authority  to  the 
Commerce  Department's  Assistant 
Secretary  for  Import  Administration  in 


the  following  situations:  When  there  is  a 
precedent  for  the  new  activity,  when  it 
is  for  export  only,  when  no  lower  tariff 
rate  is  sought,  or  when  the  activity  could 
be  conducted  under  bonded  warehouse 
procedures.  The  last  of  these 
circumstances  was  added  in 
consideration  of  the  comments.  This 
delef  ation  of  authority  from  the  Board  is 
an  extension  of  the  practice  mentioned 
above  based  on  a  proviso  in  zone  grants. 
It  designates  the  Commerce  Assistant 
Secretary  for  Import  Administration  as 
the  official  for  decisions  in  all  fast-track 
cases,  based  on  this  official's  role  as  the 
Board  alternate  for  the  Secretary  of 
Commerce. 

As  has  been  noted,  the  condition 
relating  to  changes  in  manufacturing 
and  processing  remains  covered  in 
§  400.28(a)(2).  However,  the  originally 
proposed  requirement  on  sourcing 
changes  has  been  revised  and  moved  to 
paragraph  (a)(3).  The  revision  involves 
adoption  of  a  notification  procedure  for 
changes  in  sourcing  instead  of  a  pre- 
clearance  requirement  It  recognizes  that 
sourcing  changes  must  often  be 
implemented  on  short  notice,  and  that  it 
would  be  unduly  disruptive  to  require 
advance  approval  of  such  changes  when 
the  end  products  remain  those  for  which 
authority  has  been  granted.  Thus,  when 
a  diange  is  limited  to  materials  and 
components  and  does  not  involve  new 
finished  products,  the  requirement  is 
hmited  to  notification  of  the  Executive 
Secretary  (5  400,28(a)(3)).  who  would 
conduct  a  preliminary  review  to 
determine  whether  the  change  could 
result  in  significant  adverse  effects.  The 
Commerce  Department's  Assistant 
Secretary  for  Import  Administration 
would  then  determine  whether  further 
review  is  necessary,  taking  into  account 
the  factors  in  §  400.31. 

Restrictive  action  would  be  taken  by 
the  Board  or  the  Commerce 
Department's  Assistant  Secretary  for 
Import  Administration  (under  §  400.32) 
when  appropriate.  When  restrictions  are 
warranted,  they  frequently  involve  a 
requirement  that  foreign-privileged 
status  (duty  rate  locked  on  incoming 
article— 19  CFR  146.41)  be  elected  on  the 
items  in  question. 

Applicants  can  minimize  the  need  for 
approvals  and  notifications  under 
§§  400.28(a)(2)  and  400.28(a)(3)  by 
including  information  in  their 
applications  to  cover  proposed  activity 
in  a  broader  scope  that  includes  hear 
and  mid-term  projections.  While 
provisions  of  §  400.28  apply  to  both  past 
and  future  grants  of  authority,  the 
foregoing  sections  apply  only  to  new 
changes  to  ongoing  activity. 


Section  400.28{aM5J 

Comment:  There  was  some  opposition 
to  a  provision  that  appeared  in  the 
January  lf90  notice  (5  400.28(a)(4)) 
which  would  invaHdate  outstanding 
grants  of  authority  not  activated  within 
five  years  of  adoption  of  the  revised 
regulations  or,  in  regard  to  new  zones, 
five  years  after  approval. 

Board  Position:  The  Board  has 
adopted  the  provision  (redesignated  as 
§  400.28(a)t5)).  There  is  presently  no 
sunset  provision  in  the  Act  or 
regulations.  The  Board's  current  practice 
is  to  retire  inactive  zone  grants  on 
request.  Since  zone  grants  have  always 
been  issued  subject  to  the  condition  that 
activation  must  occur  within  a 
reasonable  time,  current  practice  leaves 
open  the  question  of  the  status  of  non- 
activated  grants.  The  Board  has  been 
liberal  in  accepting  explanations  for 
delays,  but  an  automatic  suspension 
provision  is  needed  for  long-term  delays 
in  the  interest  of  efficient  program 
administration.  The  provision  gives 
grantees  ample  time  within  which  to 
activate  projects.  It  applies  both  to 
grants  for  zones  and  subzones.  and  the 
language  in  the  final  rule  has  been 
revised  to  clarify  this  fact.  The  provision 
does  not  preclude  consideration  of 
requests  for  reinstatement. 

Section  400.28(a)(8) 

Comment-  Several  parties  objected  to 
this  provision  as  written  in  the  1990 
notice  (§  400.28(a)(7)),  which  they 
interpreted  as  prohibiting  all  sales  of 
zone  sites  or  facilities  under  terms 
which  included  consideration  of  zone 
status. 

Board  Position:  Section  17  of  the  FTZ 
Act  (19  U.S.C.  81q)  prohibits  the  sale  or 
assignment  of  zone  grants.  Zone  projects 
have  become  more  complex  and  now 
include  industrial  parks  with  private 
owners.  The  provision  has  been  clarified 
to  reflect  the  position  that  when 
property  with  zone  status  is  sold,  it  is 
the  Board's  concern  that  the  transaction 
should  not  violate  the  spirit  of  section  17 
of  the  Act.  This  does  not  preclude  the 
recovery  of  development  costs  and 
expenses  as  well  as  those  incurred  in 
obtaining  and  maintaining  zone  status. 

Section  400.28(c) 

Comment:  This  section  appeared  as 
§  400.29  in  the  January  1990  notice, 
which  contained  a  provision 
(§  400.29(d))  proposing  a  special 
procedure  for  the  revocation  of  subzone 
grants  of  authority  based  on  non- 
compliance with  special  conditions.  ' 
Several  parties  objected  to  such  a 
provision,  arguing  that  the  Board  must 
follow  the  same  revocation  procedures 
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for  subzone  grants  as  they  do  for 
general-purpose  zone  p-ants  (§§  400. 
29(a)  and  400.29(b),  Jan.  1990  notice). 

Board  Po&itioa:  Upon  consideration, ' 
the  Board  has  deckled  not  to  adopt  a 
special  procedure  for  the  revocation  of 
subzone  grants.  Thus,  the  procedure  for 
such  revocations  will  be  the  same  as  for 
general-purpose  zones,  which  is  covered 
in  §  400.28(c)  of  the  final  rule  (see.  FTZ 
Act  section  18. 19  U.S.C.  Sir).  In 
reaching  this  decision,  the  Board  notes 
that  §§  400.31(d)  and  400.43  provide  a 
means  for  taking  action  to  prohibit  or 
restrict  the  use  of  zone  procedures, 
should  there  be  a  finding  that  special 
conditions  applicable  to  zones  or 
subzones  are  not  being  met  In  addition, 
section  19  of  the  Act  (19  U.S.C.  81s) 
authorizes  the  Board  to  impose  fines  for 
violations  of  the  Act  or  the  regulations 
(§400.11(a)(10)). 

Section  400.29 

Comment:  Numerous  comments  were 
received  in  opposition  to  the  provision 
for  application  fees  which  was 
incorporated  in  the  November  1990 
notice,  setting  forth  a  schedule  of  fees 
for  applications  for  new  general-purpose 
zones  and  subzones,  and  for  expansions 
to  zones,  as  well  as  for  manufacturing 
review  and  boundary  modifications 
(§  400.30,  Nov.  1990  notice).  The 
commenters  contended  that  the 
proposed  fees  are  inconsistent  with  the 
FTZ  Act  and  with  Congressional  intent 
that  zone  procedures  help  firms  reduce 
operating  costs.  They  argued  that  the 
fees  violate  the  Paperwork  Reduction 
Act  and  the  Regulatory  Flexibility  Act. 
Commenters  also  noted  that  the  fees  are 
too  high  and  would  serve  as  a 
disincentive  for  small  business  and 
discourage  participation  by  small 
communities.  Some  objected  to  the  fact 
that  the  fees  would  not  be  used  to 
improve  program  administration 
because  they  must  be  deposited  into  the 
general  Treasury  receipts  account 

Board  PosHian:  The  statutory  basis 
for  such  fees  is  31  IIS.C.  9701.  which 
provides  that  federal  agencies  should 
recover,  to  the  extent  possible,  direct 
and  indirect  costs  for  activities  which 
convey  special  benefits  ta recipients 
above  and  beyond  those  accruing  to  the 
public  at  large.  Concurrence  for  the  fees 
was  received  by  the  Department  of 
Commerce  from  OMB  in  connection 
with  the  FY  1991  budget  package  of  the 
Department  of  Commerce.  The  statute 
requires  that  the  fees  collected  be 
deposited  in  the  general  Treasury 
receipts  account. 

The  original  proposed  schedule  was 
based  on  average  stafl' costs  attributable 
to  the  types  of  applications  listed,  taking 
into  account  the  fact  that  some  80 


percent  of  FTZ  staff  time  is  dedicated  to 
the  processing  of  applicatioRs.  It  was 
noted  that  the  possibility  of  fees  for 
reviews  of  ongcing  zone  activity 
remained  under  consideration. 

After  considering  the  comments  in 
opposition,  the  Board  has  decided  to 
revise  the  fee  schedule  to  reduce  the 
scope  and  amounts  of  the  fees.  While 
the  Board  recognizes  the  positive  public 
effects  of  zone  activity  cited  by  the 
commenters.  it  must  also  take  into 
account  the  private  zone  benefits  which 
accrue  to  zone  users  and  operators. 
Thus,  the  changes  reflect  a  balancing  of 
the  purposes  of  the  FTZ  Act  against 
those  of  the  general  user  fee  statute. 
Accordingly,  the  fees  charged  represent 
the  recovery  of  administrative  costs 
associated  with  the  conferring  of  private 
benefits  associated  with  the  zone 
program.  The  proposed  fees  for  the  first 
zone  project  in  a  port  of  entry  area  are 
eliminated  in  light  of  the  fact  that  the 
FTZ  Act  indicates  that  ports  of  entry  are 
entitled  to  a  zone  upon  meeting 
technical  criteria.  Also  eliminated,  at 
least  for  the  time  being,  are  the 
proposed  fees  for  reviews  of  changes  to 
ongoing  activity,  because  the  new 
procedures  for  such  reviews  are  not  yet 
tested.  While  there  is  a  basis  to  retain 
fees  for  subzones  because  of  the  private 
nature  of  these  facilities,  two  categories 
have  been  adopted  to  provide  a 
reduction  in  the  fee  for  subzones  which 
do  not  involve  manufacturing/ 
processing  or  when  less  than  three 
products  are  involved.  The  fees  apply  to 
applications  received  after  the  effechve 
date  of  the  regulations.  They  do  not 
apply  to  applications  submitted  before 
that  date  in  final  form  and  in  fiill 
compliance  with  the  filing  requirements 
in  effect  at  the  time  of  submission. 

Section  400.31 

Comment  There  were  numerous 
comments  on  this  section  as  published 
in  both  the  January  1990  and  November 
1990  noUces.  Most  welcomed  having  a 
provision  which  delineates  the  criteria 
considered  by  the  Board  in  its  reviews 
of  manufacturing  activity,  but  there  was 
disagreement  on  many  of  the  specific 
provisions  in  the  section.  Sponsors  and 
users  of  existing  zones  contended  that 
many  provisions  exceed  statutory 
requirements,  imposing  an  excessive 
burden  on  zones  and  zone  applicants. 
On  the  other  hand,  parties  representing 
some  domestic  industries  complained 
that  the  January  1900  version  of  the 
section  was  weakened  in  the  November 
1990  revised  version.  The  comments  are 
discussed  below  in  more  detail  under 
the  specific  paragraph  in  question. 

Board  Position:  Section  400.31  is  a 
keystone  provision  of  the  new 


regulations,  in  coapmctian  with 
§  S  400.28  and  400.32.  It  seto  {wth  tiw 
criteria  for  evaluation  of  manufacturing 
and  processing  activity  either  as  part  of 
new  proposals  or  in  the  review  of 
ongoing  activity,  and  is  also  a  reference 
for  reviews  on  other  matters  invoiving 
public  interest  questions.  Its  statutory 
underpinning  is  the  public  interest 
provision  of  the  Act  (19  U.S.C  «lo(c): 
see  also,  19  U.S.C.  81(c)  and  »l(g)).  and 
paragraph  (b)  of  the  section  enumerates 
the  factors  which  provide  the  standard 
for  defining  what  "public  interest" 
means  for  purposes  of  administering  the 
statute  in  regard  to  the  evaluation  of 
zone  activity  (see  also,  19  U.S.C.  81(g)). 
The  Board's  broad  discretionary 
authority  in  regard  to  public  interest 
determinations  was  recognized  in 
Armco  v.  Stans.  supra  at  785,  in  which 
the  Court  stated  that  the  Act  gives  "the 
Board  wide  discretion  to  determine 
what  activity  may  be  pursued  by  trade 
zone  manufacturers  subject  only  to  the 
legislative  standard  that  a  zone  serve 
this  country's  interests  in  foreign  trade, 
both  export  and  import"  (see  also,  HlRf 
V.  United  States,  supra,  "the  Board  may 
impose  any  condition  which  it  deems 
advisable  upon  *  *  *  the 
operation  *  *  *  of  the  subzone").  The 
comments  and  the  Board's  position  are 
covered  in  the  discussions  of  various 
subsections  of  S  400.31  that  follow. 

Section  40a31(b) 

Comment:  Numerous  comments  were 
received  on  this  provision  as  it  appeared 
in  both  FR  notices.  Many  parties  argued 
that  the  two-step  process,  especially  the 
threshold  provision  (8  400.31(bni)), 
unreasonably  precludes  the  opportunity 
for  the  consideration  of  the  economic 
factors  in  paragraph  (b)(2).  They 
maintained  that  the  Act  requires 
consideration  of  economic  factors  even 
when  there  are  policy  issues.  Further, 
these  critics  contended  that  paragraphs 
(b)(l)(i)  and  (b)(l)(ii)  are  too  vague, 
especially  the  latter.  Commenters  also 
argued  that  paragraph  (b)(l)(iii)  appears 
to  earmark  imports  as  being  inherently 
negative  and  can  be  read  to  preclude 
consideration  of  items  imported  as 
components  of  products  in  determining 
whether  there  is  an  overall  increase  in 
imports. 

Some  commenters  suggested  that  the 
economic  factors  enumerated  in 
paragraph  (b)(2)  should  include  other 
factors  such  as  import  displacenent 
import  penetration,  investment  effects, 
domestic  industry  competitiveness 
effects,  technology  transfers,  and 
consumer  effects.  Several  argued  that,  in 
considering  impact  on  dofoestic  industry 
(paragraph  (b)(2]).  only  sigailicant  injury 
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to  relevant  domestic  industries  should 
be  considered. 

The  parties  that  tend  to  support  the 
two-step  process  and  threshold  test 
asserted  that  it  should  not  be  weakened, 
that  the  economic  factors  should  be 
weighted,  and  that  the  consideration  of 
impact  on  domestic  industry  should 
include  suppliers  of  components. 

Board  Position:  The  Board  has 
adopted  the  provision  as  it  appeared  in 
the  November  1990  notice,  with  some 
minor  clarifying  and  procedural 
revisions.  It  retains  the  two-step 
evaluation  process  with  a  threshold 
provision  (§  400.31(b)(1))  because  it  has 
been  determined  that  such  a  procedure 
is  needed  for  a  more  efficient  decision- 
making process  when  there  are  valid 
policy  reasons  for  denying  or  restricting 
certain  activity.  The  threshold  step  in 
the  review  process  is  intended  as  a 
preliminary  phase  of  the  review  during 
which  there  is  an  assessment  to 
determine  whether  there  are  significant 
policy  impediments.  The  review  in  this 
phase  is  conducted  in  the  depth  that  is 
called  for  under  the  circumstances,  and 
no  discrete  formal  determination  is 
required  when  a  final  decision  is  not  to 
be  made  based  on  the  threshold  factors 
alone  and  the  review  proceeds  to 
consideration  of  the  phase-two 
economic  factors.  Applicants  do  not 
have  the  burden  of  demonstrating  the 
absence  of  paragraph  (b)(l]  issues,  but 
they  and  interested  parties  may  submit 
comments  and  evidence. 

The  threshold  test  would  preclude 
consideration  of  step-two  economic 
factors  (other  than  those  found  by  the 
Board  to  be  relative  to  paragraph 
(b)(l)(iii))  when  the  threshold  issue 
presents  a  compelling  basis  for  a 
decision,  and  consideration  of  the 
economic  factors  enumerated  in 
paragraph  (b)(2)  would  simply  prolong 
and  delay  the  decision  to  no  purpose. 
Thus,  paragraph  (b)(1)  embodies  a  long- 
standing Board  practice  of  making 
decisions  that  are  consistent  with  U.S. 
economic  and  trade  policy,  and  it 
improves  the  practice  by  acknowledging 
the  primacy  of  policy  considerations  and 
the  possibility  that  the  fmdings  made  at 
this  phase  of  a  review  may  be 
dispositive.  When  they  are  not,  the 
consideration  of  policy  matters  would 
carry  over  into  the  second  phase  of  the 
review  (paragraph  (b)(2)).  depending 
upon  the  circumstances. 

The  Board  has  decided  to  retain 
paragraph  (b)(l)(ii).  but  has  clarified  the 
paragraph  to  indicate  that  it  would 
apply  only  when  a  zone  manufacturing 
issue  is  related  to  important  trade  and 
tariff  negotiations,  or  other  initiatives 
even  in  their  developmental  stages.  It  is 
recognized  that  there  must  be  special 


overriding  circumstances  before  a 
decision  is  made  based  on  this 
paragraph. 

Paragraph  (b)(l)(iii)  was  revised  in  the 
November  1990  notice,  and  has  been 
further  revised  to  clarify  that  this 
provision  is  intended  only  to  cover 
situations  in  which  there  is  a  direct 
casual  link  between  the  use  of  zone 
procedures  and  the  creation  of  imports 
that  would  not  have  occurred,  but  for 
zone  procedures,  i.e.,  "zone-created 
imports."  The  statement  that  the  imports 
in  question  would  be  considered  "both 
as  individual  items  and  as  components 
of  imported  products",  which  was  added 
in  the  November  1990  version,  indicated 
that  consideration  will  be  given  to 
relevant  economic  factors  such  as  the 
fact  that  an  item  might  be  or  might  have 
been  imported  as  a  component  of  a 
finished  product.  Also,  the  provision  is 
not  intended  to  cover  foreign  shipments 
arriving  as  a  result  of  growth  in 
production  and  demand.  In  such 
situations,  an  import  would  not  be 
considered  to  have  been  caused  by  zone 
procedures,  and  step  two  of  the  review 
process  would  provide  a  broader 
evaluation  of  economic  factors.  A 
reason  for  including  this  paragraph  in 
the  threshold  provision  is  that  it  reflects 
a  practice  that  has  the  standing  of  Board 
policy,  i.e..  that  it  is  not  in  the  public 
interest  to  allow  zones  to  generate 
imports  that  "but  for"  zone  procedures 
would  not  otherwise  exist.  The 
provision  applies  only  to  situations 
involving  quota  restrictions  or  inverted 
tariffs  and  does  not  apply  to  products  to 
be  reexported.  The  concerns  expressed 
about  reference  to  quotas  and  inverted 
tariffs  in  this  paragraph  appear  to  be 
misplaced  because  it  actually  narrows 
its  scope. 

The  process  associated  with  the 
threshold  test  includes  a  significant 
procedural  step  (paragraph  (c)(1))  that 
gives  applicants  and  affected  parties  an 
opportunity  to  submit  further  evidence 
on  threshold  factors  before  a  decision  is 
made.  An  examiner  or  reviewer  making 
a  negative  finding  must  notify  the 
applicant  pursuant  to 
S  400.27(d)(3)(vii)(A).  This  pre-decisional 
step  is  concerned  with  fair  process  and 
allows  applicants  to  address  policy 
issues  of  which  they  might  not  have 
been  aware.  It  is  especially  important  in 
providing  an  opportunity  for  the 
submission  of  evidence  on  factors  in 
paragraphs  (b)(l)(ii)  and  (b)(l)(iii).  The 
final  regulations  have  been  revised  to 
clarify  the  fact  that  this  procedural  step 
also  applies  to  reviews  of  ongoing 
operations  (§  400.31(c)(1)). 

The  factors  adopted  by  the  Board  in 
paragraph  (b)(2)  include  consideration 
of  the  points  made  by  interested  parties. 


and  specific  reference  has  been  made  to 
technology  transfers  and  investment 
effects  to  clarify  that  these  are  among 
the  factors  considered.  It  is  not 
considered  appropriate  to  adopt 
weighted  values  for  individual  factors, 
as  their  relative  importance  depends  on 
the  circumstances  of  individual  cases. 
This  does  not  imply  a  lack  of  recognition 
of  the  importance  of  zones  in  regard  to 
exports  and  reexports.  The  potential  for 
export  and  reexport  will  remain  a  major 
factor  in  Board  decisions. 

Section  400.31(c) 

Comment:  A  number  of  comments 
were  received  on  various  provisions  of 
this  section  (the  original  January  1990 
version  was  revised  in  the  November 
1990  notice).  The  main  objections  to  the 
original  version  were  that  it  imposed  a 
burden  of  proof  that  is  contrary  to  the 
Act.  that  it  conflicted  with  trade  policy 
in  referring  to  transplant  activity,  and 
that  the  paragraphs  on  economic  effect 
and  inverted  tariffs  established 
standards  that  exceed  the  Board's 
authority.  Concern  was  expressed  by 
several  parties  to  revisions  to  the 
paragraph  on  burden  of  proof  in  the 
November  1990  version,  including 
elimination  of  reference  to  a  substantial 
evidence  standard. 

Board  Position:  The  Board  has 
essentially  adopted  the  November  1990 
version.  The  provision  on  burden  of 
proof  (§  400.31(c)(3).  Nov.  1990  notice)  is 
revised  and  clarified  to  reflect  the 
Board's  view  that  an  applicant  should 
not  have  the  evidentiary  burden  of 
proving  both  the  existence  of  positive 
factors  and  absence  of  negative  ones. 
This  does  not  change  the  general 
requirement  that  applicants  normally 
have  the  burden  of  presenting  probative 
and  substantial  evidence  to  establish 
the  basis  for  their  requests.  In  the  case 
of  manufacturing  or  processing,  this 
includes  providing  evidence  which 
addresses  the  economic  factors 
enumerated  in  S  400.31(b)(2)  that  are 
relevant  in  demonstrating  that  the 
activity  is  in. the  public  interest. 

The  purpose  of  the  provision  is  not 
weakened  by  the  change  made  in  the 
November  1990  version.  It  reflects 
current  practice  in  requiring  that 
applicants  for  subzones  must  also 
demonstrate  a  significant  public  benefit 
(§  400.31(b),  being  a  yardstick).  This 
special  requirement  stems  from  the 
nature  of  subzones  as  single-user 
facilities  which  do  not  provide  general 
zone  services  to  the  public  (see, 
discussion  under  §  400.23(b)). 

The  provisions  referring  to  inverted 
tariffs  and  transplant  manufacturing 
which  appeared  in  the  January  1990 
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version  af  paragia^  (c)  vuete 
misinterpreted  by  many  parties.  The 
substantive  coverage  on  these  points  is 
included  w»tl«n  the  provisions  of 
paragraph  (b),  and,  because  they  are  so 
subsumed,  this  reference  lie*  been 
deleted  from  paragraph  (c}. 

Section  400.31fd) 

Comment:  Many  parties  submitted 
comments  expressing  opposition  to  this 
provision,  which  was  identical  in  both 
the  January  1990  and  November  1990 
notices.  Some  were  concerned  that  it 
creates  unnecessary,  costly  reviews 
.  without  prior  evidence  of  a  problem, 
thus  creating  uncertainty  that  could 
affect  business  decisions.  There  was 
concern  that  reviews  could  be  triggered 
by  unfounded  complaints  from  parties 
not  having  a  legitimate  interest.  On  the 
other  hand,  a  number  of  parties  argued 
that  all  manufacturing  should  be  subject 
at  least  to  periodic  five-year  reviews. 

Board  Poaitjon:  This  section,  which 
has  been  revised  for  clarification  in  the 
final  version,,  is  intended  to  establish  a 
more  structured  approach  to  zone 
monitoriiig.  It  is  based  on  the  long- 
standing view  that  all  zone  activity 
remains  subject  to  review  in  terms  of  its 
being  in  the  pubHc  interest  under 
changing  circumstances.  It  provides  a 
means  for  periodic  checks  to  ensure  that 
grant  conditions  are  being  met  and  diat 
the  public  benefits  projected  in 
applications  and  proposals  are  being 
realized.  e.g..  shifts  to  domestic 
sourcing.  It  is  not  intended  to  become  a 
means  of  restricting  the  continued  ase  of 
zone  procedures  unless  there  is  a  dearly 
justifiable  reason  for  doing  so.  The 
reviews  will  focus  on  areas  of  concern 
and  should  not  disrupt  ongoing  activity. 
The  reference  to  requests  for  reviews 
from  outside  parties  has  been  clarified 
to  indicate  that  they  must  be  directly 
affected  parties  and  show  good  cause. 
An  example  of  a  directly  affected  party 
would  be  one  that  produces  ■  competing 
or  like  product,  or  a  producer  of 
components  for  s«:h  products.  To  show 
"good  cause",  parties  would  have  to 
present  evidence  as  to  the 
circumstances  that  provide  a  basis  for 
the  review. 

Section  40032 

Comment  A  number  of  commenters 
expressed  coRcem  that  the  procedores 
of  this  section  are  too  broad  and 
burdensonie  in  requiring  Board 
approvals  for  minor  changes  in  activity. 
On  the  other  hand,  others  supported  U^ 
provision  so  long  as  public  notice  is 
given  and  the  opportunity  for  public 
comment  and  hearings  is  provided.  Most 
of  the  n^ative  commeBts  reiterated  the 
concerns  that  were  expressed  in  regatd 


to  S  400.2S,.  which  is  the  underlying  basis 
for  the  proceduies  covered  ia  this 
section. 

Board  Position:  This  section  is 
designed  primarUy  to  provide 
procedures  for  implementing  the 
requirements  set  forth  in  §  §  400.28(a)(2) 
relating  to  changes  in  manufacturing 
and  processing  that  occu*  after  initial 
approval.  It  inclodes  a  fast  track 
procedure  under  which  the  Commerce 
Department's  Assistant  Secretary  foe 
Import  Administration  can  make  final 
decisions  when  the  activity:  (1)  Is  the 
same  as  that  prevtooely  approved  for 
other  zones;  (2)  is  for  export  only.  (3) 
does  not  involve  election  of  a  lower 
Customs  tariff  rate;  or,  (4)  could  be 
conducted  under  Customs  bonded 
warehouse  procedures.  In  consideration 
of  the  comments,  the  letter  sitnatioa  has 
been  added  to  the  final  rule,  as  has  a 
provision  (paragraph  (c))  delegating  to 
the  Executive  Secretary  authority  to 
determine  questions  of  scope.  In  those 
cases  where  there  is  a  significant 
change  warranting  a  full  review,  the 
procedure  outlined  in  pacagraph  (b)(2) 
would  apply. 

Section  400.33 

Comment.  There  were  numerous 
comments  received  both  for  and  against 
paragraph  (b)  of  this  section.  A  number 
of  parties  favored  the  provision, 
maintaining  that  it  s&ould  not  be 
weakened.  Some  contended  that  it 
should  be  extended  to  exports.  The 
opponents  argued  that  the  Board  should 
not  abdicate  its  authority  to  review 
cases  involving  antidumping  ( AO)  and 
countervailing  (CVD)  duty  orders  on  a 
case-by-case  basis.  They  maintained 
that  the  provision  conflicts  with  the  Act, 
which  allows  Custons  entries  to  be 
made  on  finished  products  leaving  zones 
unless  there  is  a  pmWic  hiterest  reason 
for  denying  this  option.  Reference  was 
made  to  the  anti-circumvention 
provision  of  the  AD/CVD  r^uiations  as 
a  more  appropriate  remedy. 

Board  Position:  h  has  been  the 
general  policy  of  the  Board  that  zone 
procedures  should  Hot  be  used  to 
circumvent  AD/CVD  orders.  Daring  the 
early  part  of  the  past  decade,  this  policy 
was  reflected  in  case-by-case  reviews 
with  parties  having  an  opportunity  to 
present  evidence  as  to  why  they  should 
be  allowed  to  make  entries  on  the 
finished  products  leaving  zones.  In 
recent  years,  it  became  a  general 
practice  to  require  that  privileged- 
foreign  status  (item  claaaified  in  its 
original  condition}  be  elected  on  items 
that  are  subject  to  AD/CVD  orders  upon 
admission  to  zones,  wkk  exceptions 
possible  only  on  ptiUic  interest  grounds. 


The  new  rule  goes  a  step  further  and 
precludes  exceptions.  It  adopts  am, 
absolute  requirement  making  all 
shipments  of  items  covered  by  AD/CVD 
orders,  or  items  which  would  be 
otherwise  subfect  to  saspension  of 
liquidation  under  AD/CVD  proccderes  if 
they  entered  U.S.  Customs  territory, 
subject  to  the  privileged-foreign  status 
requirement  The  provision  recognizes 
the  spedel  nature  of  AD/CVD  duties  as 
a  remedy  for  unfair  trade  practices.  In 
precluding  relief  from  the  effects  of  AD/ 
CVD  orders  under  zone  procedures  for 
goods  other  than  exports,  the  Board 
notes  that  the  AD/CVD  statute  ftsetf 
prescribes  situations  and  procedures 
under  which  it  is  appropriate  to  make 
exceptions  to  AD/CVD  orders. 

The  Board  cannot  agree  with  the 
argimient  that  the  anti-circumvention 
provisions  of  the  AD/CVD  statute 
adequately  address  the  zone  issue. 
Those  provisions  mainly  involve 
procedures  that  make  it  possible  to 
include  within  the  scope  of  AD/CVD 
orders  items  on  which  minor  alterations 
are  made.  They  do  not  cover  items  that 
are  subject  to  such  orders  when  they 
arrive  in  zones,  but  are  substantially 
transformed  prior  to  formal  Customs 
entry. 

Section  40041 

Comment  A  number  of  parties 
expressed  concern  about  the  potential 
liability  of  zone  grantees  for  infractions 
committed  by  zone  operators  or  zone 
users  when  there  has  been  no 
involvement  by  the  grantee. 

Board  Position:  This  section 
recognizes  that  zones  operate  under  the 
aegis  of  the  grantees,  even  when  the 
actual  operation  of  zone  laciUties  \m 
contracted  to  other  parties.  The 
provision  notes  the  general  oversight 
rcspnnsibihty  of  grantees  to  ensure  that 
the  reasonable  needs  of  the  business 
community  are  served  by  their  zoik 
projects.  Grantees  cannot  delegate  or 
assi)jn  their  oversight  role  in  operating 
contracts.  However,  the  Board  does  not 
beli«>ve  it  is  in  the  pubhc  interest  to 
discourage  public  entities  fron  zone 
sponsorship  because  of  concern  about 
liability  without  fault  Grantees  riuxiM 
not  lie  liable  for  the  acts  or  vtolationt  of 
operators  or  users  in  which  they  share 
no  fdult.  l^e  regulations  address  this 
concern,  indicating  that  grants  of 
authority  witl  not  be  construed  to  make 
grantees  automatically  liable  far 
violations  by  others  (§  40a28ta)(§)). 
Grantees  should  discuss  with  Cuslams 
officials  the  potential  for  liability  based 
upon  the  type  of  operation  pis*  Ifiel  he« 
been  adopted  for  ttie  zone.  The  natter  of 
potential  liability  can  be  dtocussed 
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when  grantees  seek  the  concurrence  of 
Customs  in  the  designation  of  zone 
operators  (§  400.2(s}]. 

Section  400.43 

Comment.  A  few  parties  expressed 
concern  about  the  broad  authority 
encompassed  in  this  provision,  and 
suggested  that  it  be  clarified  to  indicate 
that  the  Board  or  the  Executive 
Secretary  has  discretion  under  this 
provision  not  to  initiate  a  review. 

Board  Position:  This  provision  is 
intended  as  a  statement  of  the  Board's 
general  authority  under  section  15(c)  of 
the  Act  (19  U.S.C.  81o(d))  to  prohibit  or 
restrict  activity  which  it  finds 
detrimental  to  the  public  interest,  health, 
or  safety.  It  is  consistent  with  current 
practice,  and  is  intended  to  cover 
situations  not  otherwise  provided  for  in 
the  regulations  where  the  foregoing 
section  of  the  Act  is  directly  applicable. 
The  section  could,  for  example,  be  the 
basis  for  Board  action  in  response  to 
findings  that  special  conditions  of 
subzone  grants  have  not  been  met.  As  it 
appeared  in  the  January  1990  notice,  the 
provision  included  a  delegation  to  the 
Executive  Secretary  so  that  the  action 
could  be  taken  immediately  by  this 
official  when  necessary,  subject  to 
Board  review.  Upon  review,  it  has  been 
concluded  that  fidl  Board  decisions  can 
be  expedited  in  such  cases  when 
necessary,  so  the  final  version  adopted 
by  the  Board  does  not  include  the 
foregoing  delegation  of  authority. 
However,  the  authority  of  the  Executive 
Secretary  to  conduct  reviews  is  retained 
as  a  means  of  providing  the  Board  with 
recommendations  when  needed. 

Section  400.45 

Comment:  A  few  parties  contended 
that  the  District  Director  is  not  the 
appropriate  party  to  determine  whether 
activity  is  "retail  trade"  subject  to  this 
provision. 

Board  Position:  This  section  is 
intended  in  implement  the  provision  of 
the  Act  (19  U.S.C.  81o(d))  which 
provides  that  "no  retail  trade  shall  be 
conducted  within  a  zone  except  under 
permits  issued  by  the  grantee  and 
approved  by  the  Board."  The  first 
question  posed  in  these  cases  is  whether 
activity  is  "retail  trade."  The  District 
Director  is  considered  the  most 
appropriate  official  to  make  this 
determination,  but  a  provision  has  been 
added  in  the  final  rule  allowing  grantees 
to  seek  Board  review  of  such 
determinations. 

List  of  Subjects  in  15  CFR  Part  400 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Customs  duties  and 


inspection.  Foreign-trade  zones. 
Harbors.  Imports,  Reporting  and 
recordkeeping  requirements. 

By  order  of  the  Board,  Washington. 
D.C.,  this  24th  day  of  September,  1991. 
Eric  I.  Garfinket, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman.  Committee  of 
Alternates.  Foreign-Trade  Zones  Board. 

For  the  reasons  set  forth  in  the 
preamble,  15  CFR  part  400  is  revised  to 
read  as  follows: 

PART  400-REGULATIONS  OF  THE 
FOREIGN-TRADE  ZONES  BOARD 

Subpart  A— Scope  and  Definition* 

400.1  Scope. 

400.2  Definitions. 

Sut>part  B — Foreign-Trade  Zones  Board 

400.11  Authority  of  the  Board. 

400.12  Responsibilities  and  authority  of  the 
Executive  Secretary. 

400.13  Board  headquarters. 

Sut>part  C — Establishment  and  Modification 
of  Zone  Projects 

400.21  Number  and  location  of  zones  and 
subzones. 

400.22  Eligible  applicants. 

400.23  Criteria  for  grants  of  authority  for 
zones  and  subzones. 

400.24  Application  for  zone. 

400.25  Application  for  subzone. 

400.20    Application  for  expansion  or  other 
modification  to  zone  project 

400.27  Procedure  for  processing  application. 

400.28  Conditions,  prohibitions  and 
restrictions  applicable  to  grants  of 
authority. 

400.29  Application  fees. 

Subpart  D— Manufacturing  and  Processing 
Activity— Reviews 

400.31  Manufacturing  and  processing 
activity,  criteria. 

400.32  Procedure  for  review  of  request  for 
approval  of  manufacturing  or  processing. 

400.33  Restrictions  on  manufacturing  and 
processing  activity. 

Subpart  E— Zone  Operations  and 
Administrative  Requirements 

400.41  2^ne  operations;  general. 

400.42  Requirements  for  commencement  of 
operations  in  a  zone  project 

400.43  Restriction  and  prohibition  of  certain 
zone  operations. 

400.44  Zone-restricted  merchandise. 

400.45  Retail  trade. 

400.46  Accounts,  records  and  reports. 

400.47  Appeals  to  the  Board  from  decisions 
of  the  Assistant  Secretary  for  Import 
Administration  and  the  Executive 
Secretary. 

Subpart  F — Notice,  Hearings,  Record  and 
Information 

400.51  Notice  and  hearings. 

400.52  OfTicial  record;  public  access. 

400.53  Information. 

Authority:  Foreign-Trade  Zones  Act  of  June 
18. 1934.  as  amended  (Pub.  L  397.  73rd 


Congress.  48  Stat.  998-1003  (19  U.S.C.  81a- 
81u)). 

Subpart  A— Scope  and  Definitions 

§  400.1    Scope. 

(a)  This  part  sets  forth  the  regulations, 
including  the  rules  of  practice  and 
procedure,  of  the  Foreign-Trade  Zones 
Board  with  regard  to  foreign-trade  zones 
in  the  United  States  pursuant  to  the 
Foreign-Trade  Zones  Act  of  1934.  as 
amended  (19  U.S.C.  81a-81u).  It  includes 
the  substantive  and  procedural  rules  for 
the  authorization  of  zones  and  the 
regulation  of  zone  activity.  The  purpose 
of  zones  as  stated  in  the  Act  is  to 
"expedite  and  encourage  foreign 
commerce,  and  other  purposes."  The 
regulations  provide  the  legal  framework 
for  accomplishing  this  purpose  in  the 
context  of  evolving  U.S.  economic  and 
trade  policy,  and  economic  factors 
relating  to  international  competition. 

(b)  Part  146  of  the  regulations  of  the 
United  States  Customs  Service  (19  CFR 
part  146]  governs  zone  operations, 
including  the  admission  of  merchandise 
into  zones,  zone  activity  involving  such 
merchandise,  and  the  transfer  of 
merchandise  from  zones. 

(c)  To  the  extent  "activated"  under 
Customs  procedures  in  19  CFR  part  146, 
and  only  for  the  purposes  specified  in 
the  Act  (19  U.S.C.  81c),  zones  are  treated 
for  purposes  of  the  tariff  laws  and 
Customs  entry  procedures  as  being 
outside  the  Customs  territory  of  the 
United  States.  Under  zone  procedures, 
foreign  and  domestic  merchandise  may 
be  admitted  into  zones  for  operations 
such  as  storage,  exhibition,  assembly, 
manufacture  and  processing,  without 
being  subject  to  formal  Customs  entry 
procedures  and  payment  of  duties, 
unless  and  until  the  foreign  merchandise 
enters  Customs  territory  for  domestic 
consumption.  At  that  time,  the  importer 
ordinarily  has  a  choice  of  paying  duties 
either  at  the  rate  applicable  to  the 
foreign  material  in  its  condition  as 
admitted  into  a  zone,  or  if  used  in 
manufacturing  or  processing,  to  the 
emerging  product.  Quota  restrictions  do 
not  normally  apply  to  foreign  goods  in 
zones.  The  Board  can  deny  or  limit  the 
use  of  zone  procedures  in  specific  cases 
on  public  interest  grounds.  Merchandise 
moved  into  zones  for  export  (zone- 
restricted  status)  may  be  considered 
exported  for  purposes  such  as  federal 
excise  tax  rebates  and  Customs 
drawback.  Foreign  merchandise 
(tangible  personal  property)  admitted  to 
a  zone  and  domestic  merchandise  held 
in  a  zone  for  exportation  are  exempt  for 
certain  state  and  local  ad  valorem  taxes 
(19  U.S.C.  810(e)).  Articles  admitted  into 
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zones  for  purposes  not  specified  in  the 
Act  shall  be  subject  to  the  tariff  laws  . 
and  regular  entry  procedures,  including 
the  payment  of  applicable  duties,  taxes, 
and  fees. 

§400.2    Definitions. 

(a)  Act  means  the  Foreign-Trade 
Zones  Act  of  1934,  as  amended  (19 
U.S.C.  81a-«lu). 

(b)  Board  means  the  Foreign-Trade 
Zones  Board,  which  consists  of  the 
Secretary  of  the  Department  of 
Commerce  (chairman),  the  Secretary  of 
the  Treasury,  and  the  Secretary  of  the 
Army,  or  their  designated  alternates. 

(c)  Customs  Service  means  the  United 
States  Customs  Service  of  the 
Department  of  the  Treasury. 

(d)  District  Director  is  the  director  of 
Customs  for  the  Customs  district  in 
which  a  zone  or  proposed  zone  is 
located. 

(e)  District  Engineer  is  the  engineer  of 
the  Department  of  the  Army  in  whose 
district  a  zone  or  proposed  zone  is 
located. 

(f)  Executive  Secretary  is  the 
Executive  Secretary  of  the  Foreign- 
Trade  Zones  Board. 

(g)  Foreign-trade  zone  is  a  restricted- 
access  site,  in  or  adjacent  to  a  Customs 
port  of  entry,  operated  pursuant  to 
public  utility  principles  under  the 
sponsorship  of  a  corporation  granted 
authority  by  the  Board  and  under 
supervision  of  the  Customs  Service. 

(h)  Grant  of  authority  is  a  document 
issued  by  the  Board  which  authorizes  a 
zone  grantee  to  establish,  operate  and 
maintain  a  zone  project  or  a  subzone, 
subject  to  limitations  and  conditions 
specified  in  this  part  and  in  19  CFR  part 
146.  The  authority  to  establish  a  zone 
includes  the  authority  to  operate  and  the 
responsibility  to  maintain  it. 

(i)  Manufacturing,  as  used  in  this  part, 
means  activity  involving  the  substantial 
transformation  of  a  foreign  article 
resulting  in  a  new  and  different  article 
having  a  different  name,  character,  and 
use. 

(j)  Port  of  entry  means  a  port  of  entry 
in  the  United  States,  as  defined  by  part 
101  of  the  regulations  of  the  Customs 
Service  (19  CFR  part  101),  or  a  user  fee 
airport  authorized  under  19  U.S.C.  58b 
and  listed  in  part  122  of  the  regulations 
of  the  Customs  Service  (19  CFR  part 
122). 

(k)  Private  corporation  means  any 
corporation,  other  than  a  public 
corporation,  which  is  organized  for  the 
purpose  of  establishing  a  zone  project 
and  which  is  chartered  for  this  purpose 
under  a  law  of  the  state  in  which  the 
zone  is  located. 

(1)  Processing,  when  referring  to  zone 
activity,  means  any  activity  involving  a 


change  in  condition  of  merchandise, 
other  than  manufacturing,  which  results 
in  a  change  in  the  Customs  classification 
of  an  article  or  in  its  eligibility  for  entry 
for  consumption. 

(m)  Public  corporation  means  a  state, 
a  political  subdivision  (including  a 
municipality)  or  public  agency  thereof, 
or  a  corporate  municipal  instrumentality 
of  one  or  more  states. 

(n)  Regional  Commissioner  is  the 
Regional  Commissioner  of  Customs  for 
the  Customs  region  in  which  the  zone  is 
located. 

(0)  State  includes  any  state  of  the 
United  States,  the  District  of  Columbia, 
and  Puerto  Rico. 

(p)  Subzone  means  a  special-purpose 
zone  established  as  an  adjunct  to  a  zone 
project  for  a  limited  purpose. 

(q)  Zone  means  a  foreign-trade  zone 
established  under  the  provisions  of  the 
Act  and  these  regulations.  Where  used 
in  this  part,  the  term  also  includes 
subzones,  unless  the  context  indicates 
otherwise. 

(r)  Zone  grantee  is  the  corporate 
recipient  of  a  grant  of  authority  for  a 
zone  project.  Where  used  in  this  part, 
the  term  "grantee"  means  "zone 
grantee"  unless  otherwise  indicated. 

(s)  Zone  operator  is  a  corporation, 
partnership,  or  person  that  operates  a 
zone  or  subzone  under  the  terms  of  an 
agreement  with  the  zone  grantee  or  an 
intermediary  entity,  with  the 
concurrence  of  the  District  Director. 

(t)  Zone  project  means  the  zone  plan, 
including  all  of  the  zone  and  subzone 
sites  that  the  Board  authorizes  a  single 
grantee  to  establish. 

(u)  Zone  site  means  the  physical 
location  of  a  zone  or  subzone. 

(v)  Zone  user  is  a  party  using  a  zone 
under  agreement  with  the  zone  grantee 
or  operator. 

Subpart  B— Foreign-Trade  Zone* 
Board 

§400.11    Authority  of  the  board. 

(a)  In  general.  In  accordance  with  the 
Act  and  procedures  of  this  part,  the 
Board  has  authority  to: 

(1)  Prescribe  rules  and  regulations 
concerning  zones; 

(2)  Issue  gran'3  of  authority  for  zones 
and  subzones,  and  approve 
modifications  to  the  original  zone 
project; 

(3)  Approve  manufacturing  and 
processing  activity  in  zones  and 
subzones  as  described  in  subpart  D  of 
this  part; 

(4)  Make  determinations  on  matters 
requiring  Board  decisions  under  this 
part; 

(5)  Decide  appeals  in  regard  to  certain 
decisions  of  the  Commerce 


Department's  Assistant  Secretary  for 
Import  Administration  or  the  Executive 
Secretary; 

(6)  Inspect  the  premises,  operations 
and  accounts  of  zone  grantees  and 
operators; 

(7)  Require  zone  grantees  to  report  on 
zone  operations; 

(8)  Report  annually  to  the  Congress  on 
zone  operations; 

(9)  Restrict  or  prohibit  zone 
operations; 

(10)  Impose  fines  for  violations  of  the 
Act  and  this  part; 

(11)  Revoke  grants  of  authority  for 
cause;  and 

(12)  Determine,  as  appropriate, 
whether  zone  activity  is  or  would  be  in 
the  public  interest  or  detrimental  to  the 
public  interest. 

(b)  Authority  of  the  Chairman  of  the 
Board.  The  Chairman  of  the  Board 
(Secretary  of  the  Department  of 
Commerce)  has  the  authority  to: 

(1)  Appoint  the  Executive  Secretary  of 
the  Board; 

(2)  Call  meetings  of  the  Board,  with 
reasonable  notice  given  to  each 
member  and 

(3)  Submit  to  the  Congress  the  Board's 
annual  report  as  prepared  by  the 
Executive  Secretary. 

(c)  Alternates.  Each  member  of  the 
Board  will  designate  an  alternate  with 
authority  to  act  in  an  official  capacity 
for  that  member. 

(d)  Determinations  of  the  Board.  (1) 
The  determinations  of  the  Board  will  be 
based  on  the  majority  vote  of  the 
members  (or  alternate  members)  of  the 
Board,  provided  that  a  quorum, 
composed  of  the  Secretaries  of  the 
Departments  of  Commerce  and  Treasury 
(or  their  alternates),  is  voting. 

(2)  All  votes  will  be  recorded. 

(3)  The  Board  will  issue  its 
determination  in  proceedings  under  the 
regulations  in  the  form  of  a  Board  order. 

§  400. 1 2    Re»pon»ibllltlea  and  authority  of 
th«  ExMutlvt  S«crttary. 

The  Executive  Secretary  has  the 
following  responsibilities  and  authority: 

(a)  Represent  the  Board  in    , 
administrative,  regulatory,  operational, 
and  public  affairs  matters; 

(b)  Serve  as  director  of  the  Commerce 
Department's  Foreign-Trade  Zones  staff; 

(c)  Execute  and  implement  orders  of 
the  Board; 

(d)  Arrange  meetings  and  direct 
circulation  of  action  documents  for  the 
Board; 

(e)  Arrange  with  other  sections  of  the 
Department  of  Commerce,  Board 
agencies  and  other  governmental 
agencies  for  studies  and  comments  on 
zone  issues  and  proposals; 


seeoG 
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(f)  Maintain  custody  of  the  seal, 
records,  files  and  correspondence  of  the 
Board,  with  disposition  subject  to  the 
regulations  of  the  Department  of 
Commerce; 

(g)  Issue  notices  on  zone  matters  for 
publication  in  the  Federal  Register 

(h)  Determine  subzone  sponsorship 
questions  as  provided  in  S  400.22(d): 

(i)  Determine  whether  additional 
information  is  needed  for  evaluation  of 
applications  and  other  requests  for 
decisions  under  this  part,  as  provided 
for  in  various  sections  of  this  part, 
including  SS  400.24.  400.25.  and  400.26: 

(j)  Issue  guidelines  on  information 
required  for  subzone  applications  under 
§  400.25(a)(6): 

(k)  Determine  whether  proposed 
modifications  involve  major  changes 
under  S  400.26(a)(2); 

(1)  Determine  whether  applications 
meet  prefiling  requirements  under 
§  400.27(b); 

(m)  Direct  processing  of  applications, 
including  designation  of  examiners  and 
scheduling  of  heeu-ings  under  §  S  400.27 
and  400.32; 

(n)  Authorize  minor  modifications  to 
zone  projects  under  S  400.27(f); 

(o)  Review  changes  in  sourcing  under 
§  400.28(a)(3); 

(p)  Direct  monitoring  of  zone  activity 
under  §  400.31(d); 

(q)  Direct  reviews  and  make 
recommendations  on  requests  for 
manufacturing/processing  approvals 
under  {  400.32(b); 

(r)  Determine  questions  of  scope 
under  §  400.32(c): 

(s)  Accept  rate  schedules  and 
determine  their  au^iciency  under 
§  400.42(b)(3); 

(t)  Review  and  decide  zone  rate 
complaints  cases  under  §  400.42(b)(5); 

(u)  Make  recommendations  in  cases 
involving  questions  as  to  whether  zone 
activity  should  be  prohibited  or 
restricted  for  public  interest  reasons, 
including  reviews  under  §  400.43: 

(v)  Authorize  under  certain 
circumstances  the  return  of  "zone- 
restricted  merchandise"  for  entry  into 
Customs  territory  under  S  400.44; 

(w)  Authorize  certain  duty-paid  retail 
trade  under  §  400.45; 

(x)  Determine  the  format  for  the 
annual  reports  of  zone  grantees  to  the 
Board  and  direct  preparation  of  an 
annual  report  to  Congress  from  the 
Board  under  S  400.46(d):  and 

(y)  Designate  an  acting  Executive 
Secretary. 


§4M.13    Bowd  hMriquartars. 

The  headquarters  of  Ihe  Board  is 
located  wiithin  the  U.S.  Department  of 
Commerce  (Herbert  C.  Hoover  Building), 
Pennsylvania  Avenue  and  14th  Street. 


NW..  Washington,  DC  20230.  as  part  of 
the  office  of  the  Foreign-Trade  Zones 
staff. 

Subpart  C— Establishinent  and 
Modification  of  Zone  Protects 

§  400.21    Number  and  tocation  of  zones 
and  sulnonM. 

(a)  Number  of  zone  pwjects^port  of 
entry  entitlement.  (1)  Provided  that  the 
other  requirements  of  this  subpart  are 
met: 

(i)  Each  port  of  entry  is  entitled  to  at 
least  one  zone  project; 

(ii)  If  a  port  of  entry  is  located  in  more 
than  one  state,  each  of  the  states  in 
which  the  port  of  entry  is  located  is 
entitled  to  a  zone  project;  and 

(iii)  If  a  port  of  entry  is  defined  to 
include  more  than  one  city  separated  by 
a  navigable  waterway,  each  of  the  cities 
is  entitled  to  a  zone  project. 

(2)  Zone  projects  in  addition  to  those 
approved  under  the  entitlement 
provision  of  paragraph  (a)(1)  of  this 
section  may  be  authorized  by  the  Board 
if  it  determines  that  existing  project(s) 
will  not  adequately  serve  the  public 
interest  (convenience  of  commerce). 

(b)  Location  of  zones  and  subzones — 
port  of  entry  adjacency  requirements. 
(1)  The  Act  provides  that  the  Board  may 
approve  "zones  in  or  adjacent  to  ports 
of  entry"  (19  U.S.C.  81b). 

(2)  TTie  "adjacency"  requirement  is 
satisfied  if: 

(i)  A  general-purpose  zone  is  located 
within  60  statute  miles  or  90  minutes' 
driving  time  from  the  outer  limits  of  a 
port  of  entry; 

(ii)  A  subzone  meets  the  following 
requirements  relating  to  Customs 
supervision: 

(A)  Proper  Customs  oversight  can  be 
accomplished  with  physical  and 
electronic  means;  and 

(B)  All  electronically  produced 
records  are  maintained  in  a  format 
compatible  with  the  requirements  of  the 
U.S.  Customs  Service  for  the  duration  of 
the  record  period:  and 

(C)  The  grantee/operator  agrees  to 
present  merchandise  for  examination  at 
a  Customs  site  selected  by  Customs 
when  requested,  and  further  agrees  to 
present  all  necessary  documents 
directly  to  the  Customs  oversight  office. 

$400.22    Ellgibte  applicants. 

(a)  In  general.  Subject  to  the  other 
provisions  of  this  section,  public  or 
private  corporations  may  apply  for  a 
grant  of  authority  to  establish  a  zone 
project.  The  board  will  give  preference 
to  public  corporations. 

(b)  Public  and  non-profit  corporations. 
ThB  eligibility  of  public  and  non-profit 
corporations  to  apply  for  a  grant  of 


authority  shall  be  eupported  by  a 
enabling  legislation  of  the  legislature <of 
the  state  in  which  the  zone  is  to  be 
located,  indicating  that  the  corporation, 
individually  or  as  part  of  a  class,  is 
authorized  to  so  apply. 

(c)  Private  for-profit  corporations.  The 
eligibility  of  private  for-profit 
corporations  to  apply  for  a  grant  of 
authority  shall  be  supported  by  a  special 
act  of  the  state  legislature  naming  the 
applicant  corporation  and  by  evidence 
indicating  that  the  corporation  is 
chartered  for  the  purpose  of  establishing 
a  zone. 

(d)  Applicants  for  subzones — (1) 
Eligibility.  The  following  entities  are 
eligible  to  apply  for  a  grant  of  authority 
to  establish  a  subzone: 

(i)  The  zone  grantee  of  the  closest 
zone  project  in  the  same  state; 

(ii)  The  zone  grantee  of  another  zone 
in  the  same  state,  which  is  a  public 
corporation,  if  the  Board,  or  the 
Executive  Secretary,  finds  that  such 
sponsorship  better  serves  the  public 
interest;  or 

(iii)  A  state  agency  specifically 
authorized  to  submit  such  an  application 
by  an  act  of  the  state  legislature. 

(2)  Complaints.  If  an  application  is 
submitted  under  paragraph  (d)(1)  (ii)  or 
(iii)  of  this  section,  the  Executive 
Secretary  will: 

(i)  Notify,  in  writing,  the  grantee 
specified  in  paragraph  (d)(l)(i)  of  this 
section,  who  may,  within  30  days,  object 
to  such  sponsorship,  in  writing,  with 
supporting  information  as  to  why  the 
public  interest  would  be  better  served 
by  its  acting  as  sponsor 

(ii)  Review  such  objections  prior  to 
filing  the  application  to  determine 
whether  the  proposed  sponsorship  is  in 
the  public  interest,  taking  into  account: 

(A)  The  complaining  zone's  structure 
and  operation; 

(B)  The  views  of  State  and  local 
public  agencies;  and 

(C)  The  views  of  the  proposed 
subzone  operator 

(iii)  Notify  the  applicant  and 
complainants  in  writing  of  the  Executive 
Secretary's  determination: 

(iv)  If  the  Executive  Secretary 
determines  that  the  proposed 
sponsorship  is  in  the  public  interest,  file 
the  application  (see  S  400.47  regarding 
appeals  to  decisions  of  the  Executive 
Secretary). 

§400.23    Criteria  for  grants  of  autttortty  for 
zones  and  subzones. 

(a)  Zones.  The  Board  will  consider  the 
following  factors  in  determining  whether 
to  issue  a  grant  of  authority  for  a  zone 
project: 
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(1)  The  need  for  zone  services  in  the 
port  of  entry  area,  taking  into  account 
existing  as  well  as  projected 
international  trade  related  activities  and 
employment  impact; 

(2)  The  adequacy  of  the  operational 
and  financial  plans  and  the  suitability  of 
the  proposed  sites  and  facilities,  with 
justification  for  duplicative  sites; 

(3)  The  extent  of  state  and  local 
government  support,  as  indicated  by  the 
compatibility  of  the  zone  project  with 
the  community's  master  plan  or  stated 
goals  for  economic  development  and  the 
views  of  State  and  local  public  officials 
involved  in  economic  development. 
Such  officials  shall  avoid  commitments 
that  anticipate  outcome  of  Board 
decisions; 

(4)  The  views  of  persons  and  firms 
likely  to  be  affected  by  proposed  zone 
activity;  and 

(5)  If  the  proposal  involves 
manufacturing  or  processing  activity,  the 
criteria  in  S  400.31. 

(b)  Subzones.  In  reviewing  proposals 
for  subzones  the  Board  will  also 
consider 

(1)  Whether  the  operation  could  be 
located  in  or  otherwise  accommodated 
by  the  multi-purpose  facilities  of  the 
zone  project  serving  the  area; 

(2)  The  specific  zone  benefits  sought 
and  the  significant  public  benefit(s) 
involved  supported  by  evidence  to  meet 
the  requirement  in  §  400.31(c);  and 

(3)  Whether  the  proposed  activity  is  in 
the  public  interest,  taking  into  account 
the  criteria  in  S  400.31. 

§  400.24    Application  for  zona. 

(a)  In  general.  An  application  for  a 
grant  of  authority  to  establish  a  zone 
project  shall  consist  of  a  transmittal 
letter,  an  executive  summary  and  five 
exhibits. 

(b)  Letter  of  transmittal.  The 
transmittal  letter  shall  be  currently 
dated  and  signed  by  an  authorized 
officer  of  the  corporation  and  bear  the 
corporate  seal. 

(c)  Executive  summary.  The  executive 
summary  shall  describe: 

(1)  The  corporation's  legal  authority  to 
apply: 

(2)  The  type  of  authority  requested 
from  the  Board; 

(3)  The  proposed  zone  site  and 
facilities  and  the  larger  project  of  which 
the  zone  is  a  part; 

(4)  The  project  background,  including 
surveys  and  studies; 

(5)  The  relationship  of  the  project  to 
the  community's  and  state's  overall 
economic  development  plans  and 
objectives; 

(6)  The  plans  for  operating  and 
financinc  the  project;  and 


(7)  Any  additional  pertinent 
information  needed  for  a  complete 
summary  description  of  the  proposal. 

(d)  Exhibits.  (1)  Exhibit  One  (Legal 
Authority  for  the  Application)  shall 
consist  of: 

(i)  A  certified  copy  of  the  state 
enabling  legislation  described  in 
§  400.22; 

(ii)  A  copy  of  pertinent  sections  of  the 
applicant's  charter  or  organization 
papers;  and 

(iii)  A  certified  copy  of  the  resolution 
of  the  governing  body  of  the  corporation 
authorizing  the  official  signing  the 
application. 

(2)  Exhibit  Two  (Site  Description) 
shall  consist  of:  4 

(i)  A  detailed  description  of  the  zone 
site,  including  size,  location,  address, 
and  a  legal  description  of  the  area 
proposed  for  approval;  a  table  with  site 
designations  shall  be  included  when 
more  than  one  site  is  involved; 

(ii)  A  summary  description  of  the 
larger  project  of  which  the  zone  is  a 
part,  including  type,  size,  location  and 
address; 

(iii)  A  statement  as  to  whether  the 
zone  is  within  or  adjacent  to  a  customs 
port  of  entry; 

(iv)  A  description  of  zone  facilities 
and  services,  including  dimensions  and 
types  of  existing  and  proposed 
structures; 

(v)  A  description  of  existing  or 
proposed  site  qualifications  including: 
land-use  zoning,  relationship  to  flood- 
plain,  infrastructure,  utilities,  security, 
and  access  to  transportation  services; 

(vi)  A  description  of  current  activities 
carried  on  in  or  contiguous  to  the 
project: 

(vii)  If  part  of  a  port  facility,  a 
summary  of  port  and  transportation 
services  and  facilities;  if  not.  a  summary 
description  of  transportation  systems 
indicating  connections  from  local  and 
regional  points  of  arrival  to  the  zone; 
and 

(viii)  A  statement  as  to  the 
possibilities  and  plans  for  zone 
expansion. 

(3)  Exhibit  Three  (Operation  and 
Financing)  shall  consist  of: 

(i)  A  statement  as  to  site  ownership  (if 
not  owned  by  the  applicant  or  proposed 
operator,  evidence  as  to  their  legal  right 
to  use  the  site); 

(ii)  A  discussion  of  the  operational 
plan  (if  the  zone  or  a  portion  thereof  is 
to  be  operated  by  other  than  the  grantee, 
a  sunimary  of  the  selection  process  used 
or  to  be  used,  the  type  of  operation 
agreement  and,  if  available,  the  name 
and  qualifications  of  the  proposed 
operator); 

(iii)  A  brief  explanation  of  the  plans 
for  providing  facilities,  physical  security. 


and  for  satisfying  the  requirements  for 
Customs  automated  systems; 

(iv)  A  summary  of  the  plans  for 
financing  capital  and  operating  costs, 
including  a  statement  as  to  the  source 
and  use  of  funds;  and 

(v)  The  estimated  time  schedule  for 
construction  and  activation. 

(4)  Exhibit  Four  (Economic 
Justification)  shall  include; 

(i)  A  statement  of  the  community's 
overall  economic  goals  and  strategies  in 
relation  to  those  of  the  region  and  state; 

(ii)  A  reference  to  the  plan  or  plans  on 
which  the  goals  are  based  and  how  they 
relate  to  the  zone  project; 

(iii)  An  economic  profile  of  the 
community  including  identification  and 
discussion  of  dominant  sectors  in  terms 
of  percentage  of  employment  or  income, 
area  resources  and  problems,  economic 
imbalances,  unemployment  rates,  area 
foreign  trade  statistics,  and  area  port 
facilities  and  transportation  networks; 

(iv)  A  statement  as  to  the  role  and 
objective  of  the  zone  project,  and  a 
justification  for  each  of  the  proposed 
sites; 

(v)  A  discussion  of  the  anticipated 
economic  impact,  direct  and  indirect,  of 
the  zone  project,  including  references  to 
public  costs  and  benefits,  employment. 
U.S.  international  trade,  and 
environmental  impact; 

(vi)  A  statement  as  to  the  need  for 
zone  services  in  the  community,  with 
information  on  surveys  of  business,  and 
specific  expressions  of  interest  from 
proposed  zone  users,  with  letters  of 
intent  from  those  firms  that  are 
considered  prime  prospects;  and 

(vii)  A  description  of  proposed 
manufacturing  and  processing 
operations,  if  applicable,  with 
information  covering  the  factors 
described  in  S  400.31(b),  including  the 
nature  and  scope  of  the  operation  and 
production  process,  materials  and 
components  used,  items  to  be  foreign 
sourced  with  relevant  tariff  information, 
zone  benefits  anticipated  and  how  they 
will  affect  the  firm's  plans,  and  the 
economic  impact  of  the  operation  on  the 
community  and  on  related  domestic 
industries. 

■    (5)  Exhibit  Five  (Maps)  shall  consist 
of: 

(i)  The  following  maps  and  drawings: 

(A)  State  and  county  maps  showing 
the  general  location  of  the  zone  in  terms 
of  the  area's  transportation  network: 

(B)  A  U.S.  Geodetic  Survey  map  or  the 
equivalent  showing  in  red  the  location 
of  the  proposed  zone;  and 

(C)  A  detailed  blueprint  of  the  zone  or 
subzone  area  showing  zone  boundaries 
in  red.  with  dimensions  and  metes  and 
bounds,  or  other  legal  description,  and 
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showing  existing  and  proposed 
structures. 

(ii)  Proposals  involving  existing  zones 
shall  include  a  drawing  showing  existing 
zone  sites  and  the  proposed  changes. 

(e)  Additional  information.  The  Board 
or  the  Executive  Secretary  may  requn^ 
additional  information  needed  to 
adequately  evaluate  a  proposal. 

(f)  Amendment  of  application.  The 
Board  or  the  Executive  Secretary  may 
allow  amendment  of  the  application. 

(g)  Drafts.  Applicants  may  submit  a 
draft  application  to  the  Executive 
Secretary  for  review. 

(h)  Format  and  number  of  copies. 
Unless  the  Executive  Secretary  alters 
the  requirements  of  this  paragraph, 
submit  an  original  and  12  copies  of  the 
application  on  8Vi"  x  11"  (216  x  279  mm) 
paper.  Exhibit  Five  of  the  original 
application  shall  contain  full-sized 
maps,  and  copies  shall  contain  letter- 
sized  reductions. 

(i)  Where  to  file.  Address  and  mail  the 
application  to  the  Secretary  of 
Commerce,  Attention:  Executive 
Secretary,  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  Street. 
NW.,  Washingtoa  DC  20230. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  062&-0139) 

§  400J5    AppNcation  for  tubzon*. 

(a)  In  general  An  application  to 
establish  a  subzone  as  part  of  a 
proposed  or  existing  zone  shall  be 
submitted  in  accordance  with  the  format 
in  S  40a24.  except  that  the  focus  of  the 
information  provided  in  Exhibit  Four 
shall  be  on  the  specific  activity  involved 
and  its  net  economic  effect.  The 
information  submitted  in  Exhibit  Four 
shall  include: 

(1)  A  summary  as  to  the  reasons  for 
the  subzone  and  an  explanation  of  its 
anticipated  economic  effects: 

(Z)  Identity  of  the  subzone  user  and  its 
corporate  affiliation; 

(3)  Description  of  the  proposed 
activity,  including: 

(i)  Products: 

(ii)  Materials  and  Components; 

(iii)  Sourcing  plans  (domestic/foreign); 

(iv)  Tariff  rates  and  other  import 
requirements  or  restrictions; 

(v)  Information  to  assist  the  Board  in 
making  a  determination  under 
§§  400.31  (b)(l)(iii)  and  400.31(b)(2); 

(vi)  Benefits  to  subzone  user; 

(vii)  Information  required  in 
§  400.24(d)(4)(vii); 

(viii)  Information  as  to  whether 
ahemalive  procedures  have  been 
considered  as  a  means  of  obtaining  the 
benefits  sought; 


(ix)  Information  on  the  industry 
involved  and  extent  of  international 
competition;  and 

(x)  Economic  impact  of  the  operation 
on  the  area; 

(4)  Reason  operation  cannot  be 
conducted  within  a  general-purpose 
zone; 

(5)  Statement  as  to  environmental 
impact;  and 

(6)  Any  additional  information 
requested  by  the  Board  or  the  Executive 
Secretary  in  order  to  conduct  the 
review.  The  Executive  Secretary  may 
issue  guidelines  as  to  the  kind  of 
detailed  information  needed  for  various 
types  of  subzone  cases. 

(b)  Burden  of  proof  An  applicant  for  a 
subzone  must  demonstrate  to  the  Board 
that  the  proposed  operation  meets  the 
criteria  in  S  400.23(b). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0625-0139) 

§  400.26    Application  for  •xpansktn  or 
ottter  modification  to  ion*  proJacL 

(a)  In  general.  (1)  A  grantee  may 
apply  to  the  Board  for  authority  to 
expand  or  otherwise  modify  its  zone 
project. 

(2)  The  Executive  Secretary,  in 
consultation  with  the  District  Director, 
will  determine  whether  the  proposed 
modification  involves  a  major  change  in 
the  zone  plan  and  is  thus  subject  to 
paragraph  (b)  of  this  section,  or  is  minor 
and  subject  to  paragraph  (c)  of  this 
section.  In  making  this  determination 
the  Executive  Secretary  will  consider 
the  extent  to  which  the  proposed 
modification  would: 

(i)  Substantially  modify  the  plan 
originally  approved  by  the  Board;  or 

(ii)  Expand  the  physical  dimensions  of 
the  approved  zone  area  as  related  to  the 
scope  of  operations  envisioned  in  the 
original  plan. 

(b)  Major  modification  to  zone 
project  An  application  for  a  major 
modification  to  an  approved  zone 
project  shall  be  submitted  in  accordance 
with  the  format  in  §  400.24,  except  that: 

(1)  Reference  may  be  made  to  current 
information  in  an  application  from  the 
same  applicant  on  file  with  the  Board; 
and 

(2)  The  content  of  Exhibit  Four  shall 
relate  specifically  to  the  proposed 
change. 

(c)  Minor  modification  to  zone  project. 
Other  applications  or  requests  under 
this  subpart,  including  those  for  minor 
revisions  of  zone  boundaries,  grant  of 
authority  transfers,  or  time  extensions, 
shall  be  submitted  in  letter  form  with 
information  and  documentation 
necessary  for  analysis,  as  determined  by 
the  Executive  Secretary,  who  shall 
determine  whether  the  proposed  change 


is  a  minor  one  subject  to  this  paragraph 
(c)  instead  of  paragraph  (b)  of  this 
section  (see.  S  400.27(f)). 

(d)  Applications  for  other  revisions  to 
grants  of  authority.  Applications  or 
requests  for  rev4sions  to  grants  of 
authority,  such  as  restriction 
modifications,  shall  be  submitted  in 
letter  form  with  information  and 
documentation  necessary  for  analysis, 
as  determined  by  the  Executive 
Secretary.  If  the  change  involves 
removal  or  significant  modification  of  a 
restriction  included  by  the  Board  in  a 
grant  of  authority,  the  review 
procedures  of  §  400.32  shall  apply,  tfnot 
the  procedure  set  forth  in  S  400.27(f) 
shall  apply. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numtwr  0625-0139) 

§  400.27    Procedure  for  proceselng 
application. 

(a)  In  general.  This  section  outlines 
the  procedure  followed  in  processing 
applications  submitted  under  §§  400.24- 
400.28.  In  addition,  it  sets  forth  the  time 
schedules  which  will  normally  be 
applied  in  processing  applications.  The 
schedules  will  provide  guidance  to 
applicants  with  respect  to  the  time 
frames  for  each  of  the  procedural  steps 
involved  in  the  Board's  review.  Under 
these  schedules,  applications  involving 
manufacturing  or  processing  activity 
would  be  processed  within  1  year,  and 
those  not  involving  such  activity,  within 
10  months.  While  the  schedules  set  forth 
a  standard  time  frame,  the  Board  may 
determine  that  it  requires  additional 
time  based  on  special  circumstances, 
such  as  when  the  public  comment  period 
must  be  reopened  pursuant  to 
paragraphs  (d)(2)(v)(B)  and  (d)(3)(vi)(B) 
of  this  section. 

(b)  Prefiling  review.  Applications 
subject  to  S  400.29  shall  be  accompanied 
with  a  check  in  accordance  with  that 
section,  and  will  be  dated  upon  receipt 
at  the  headquarters  of  the  Board.  The 
Executive  Secretary  will  determine 
whether  the  application  satisfies  the 
requirements  of  5§  400.22-400.24, 400.25, 
400.26,  400.32,  and  other  applicable 
provisions  of  this  part. 

(1)  If  the  application  is  deficient,  the 
Executive  Secretary  will  notify  the 
applicant  within  20  days  of  receipt  of 
the  application,  specifying  the 
deficiencies.  The  appHcant  shall  correct 
the  deficiencies  and  submit  the  correct 
application  within  30  days  of 
notification.  Otherwise,  the  application 
(original)  will  be  returned. 

(2)  If  the  application  is  sufficient,  the 
Executive  Secretary  will  within  45  days 
of  receipt  of  the  application: 
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(i)  FormaHy  file  the  application, 
thereby  initiating  the  proceeding  or 
review; 

(ii)  A*«ign  a  case  docket  number  ia 
cases  requiring  a  Board  order:  and 

(iii)  Notify  the  applicant 

(c)  Procedure — Executive  Secretary 
respontibUities,  After  initiating  a 
proceeding  baaed  on  an  application 
under  \i  400^4-400^,  or  400.28(b).  the 
Executive  Secretary  will: 

(1)  Designate  an  examiner  to  conduct 
a  review  and  prepare  a  report  with 
reconunendations  for  the  Board: 

(2}  Publish  in  the  Federal  Register  a 
notice  of  the  formal  filing  of  the 
application  and  initiation  of  the  review 
which  includes  the  name  of  the 
applicant,  a  description  of  the  zone 
project,  information  as  to  any  bearing 
scheduled  at  the  outset,  and  an 
invitation  for  public  comment,  including 
a  time  period  during  which  the  public 
may  strtjmit  evidence,  factual 
information,  and  written  arguments. 
Normally,  the  comment  period  will  close 
60  days  after  the  date  the  notice 
appears,  except  that  if  a  hearing  is  held 
(see,  S  400.51).  the  period  will  not  dose 
pnor  to  IS  days  after  the  date  of  the 
hearing.  The  closing  date  for  general 
comment  will  ordinarily  be  followed  by 
an  additional  15-day  period  for  rebuttal 
comments: 

(3)  Send  copies  of  the  filing  and 
initiation  notice  and  the  application  to: 

(i)  The  Commissioner  of  Customs  and 
the  Regional  Commissioner,  or  a 
designee:  and 

(ii)  The  Resident  Member.  Board  of 
Engineers  for  Rivers  and  Harbors, 
Department  of  the  Army,  and  the 
District  Engineer 

(4)  Arrange  for  hearings,  as 
appropriate: 

(5)  Transmit  the  reports  and 
recommendations  of  the  examiner  and 
of  the  ofTicials  identified  in  paragraph 
(c)(3]  of  this  section  to  the  Board  for 
appropriate  action:  and 

(6)  Notify  the  applicant  in  writing  and 
publish  notice  in  the  Federal  Register  of 
the  Board's  determination. 

(d)  Case  reviews — procedure  and  time 
schedule — (1)  Customs  and  army 
engineer  review.  The  Regional 
Commissioner  (Customs),  or  a  designee, 
and  the  District  Engineer  (Army),  in 
accordance  with  the  regulations  and 
directives  of  their  respective  agencies, 
will  submit  their  technical  reports  to  the 
Executive  Secretary  within  45  days  of 
the  conclusion  of  the  public  comment 
period  described  in  paragraph  (c)(2)  of 
this  section. 

(2)  Examiners  reviews — non- 
manufacturing/processing.  Examiners 


assigned  to  cases  not  involving 
manufacturing  or  processing  activity 
shall  conduct  a  review  taking  into 
account  the  factors  enumerated  in 
I  400.23  and  other  appropriate  sections 
of  this  part,  which  shall  include: 

(i)  Conducting  or  participating  in 
necessary  hearings  scheduled  by  the 
ExecHtive  Secretary: 

(ii)  Reviewing  case  records,  including 
public  comments: 

(iii)  Requesting  information  and 
evidence  from  parties  of  record; 

(iv)  Developing  information  and 
evidence  necessary  for  evaluation  and 
analysis  of  the  application  hi 
accordance  with  die  criteria  of  die  Act 
and  this  part; 

(v)  Preparing  a  report  with 
recommendations  to  the  Board  and 
submitting  it  to  the  Executive  Secretary 
within  120  days  of  the  close  of  the 
period  for  public  comment  (see, 
paragraph  (c)(2)  of  this  section). 

(A)  If  the  report  is  unfavorable  to  the 
applicant  it  shall  be  considered  a 
preliminary  report  and  the  appUcant 
shall  be  notified  within  5  days  (in 
writing  or  by  phone)  and  given  30  days 
from  the  date  of  notification  in  which  to 
respond  to  the  report  and  submit 
additional  evidence. 

(B)  If  the  response  contains  new 
evidence  on  whidi  there  has  not  been 
an  opportunity  for  public  comment  the 
Executive  Secretary  will  publi^  notice 
in  the  Federal  Register  after  completion 
of  the  review  of  the  response.  Thie  new 
material  will  be  made  available  for 
public  inspection  and  the  Federal 
Register  notice  will  invite  further  public 
comment  for  30  days,  with  an  additional 
IS-day  period  for  rebuttal  comments. 

(C)  The  Customs  and  District  Engineer 
(Army)  advisers  shall  be  notified  when 
necessary  for  their  further  comments, 
which  shall  be  submitted  within  45  days 
after  their  notification. 

(D)  The  examiners  report  in  a 
situation  under  paragraph  (d)(2)(v)(A)  of 
this  section  shall  be  completed  and 
sutnnitted  to  the  Executive  Secretary 
within  30  days  after  receipt  of  additional 
evidence  or  notice  from  the  applicant 
that  there  will  be  nor»e:  except  that  if 
paragraph  (d){2)(vKB)  of  this  section 
applies,  the  report  will  be  submitted 
within  30  days  of  the  close  of  the  period 
for  public  comment. 

(3)  Examiners  reviews — cases 
involving  manufacturing  or  processing 
activity.  Examiners  shell  conduct  a 
review  taking  into  account  the  factors 
enumerated  in  {  400.23,  {  400.31,  and 
other  appropriate  sections  of  this  part, 
which  shall  include: 

(i)  Conducting  or  participating  in 
hearings  scheduled  by  the  Executive 
Secretary: 


(ii)  Reviewing  case  records,  including 
public  comments; 

(iii)  Requesting  information  and 
evidence  from  parties  of  record; 

(iv)  Developing  Information  and 
evidence  necessary  for  analysis  of  the 
threshold  factors  and  the  economic 
factors  enumerated  in  \  400J1: 

(v)  Conducting  an  analysis  to  include: 

(A)  An  evaluation  of  policy 
considerations  pursuant  to 

55  4O0.31(bMini)  and  4O0.31(b)(lMii); 

(B)  An  evaluation  of  the  economic 
factors  enumerated  in  |5  4O0.Sll'b)(lKiii) 
and  400.31(bK2).  which  shall  include  an 
evaluation  of  the  economic  impact  on 
domestic  industry,  considering  both 
producers  of  like  products  and 
producers  of  components/materials 
used  in  the  manufacture/processing  or  ' 
assembly  of  the  products.  The 
evaluation  will  take  into  account  such 
factors  as  market  conditions,  price 
seositivity.  degree  and  nature  of  foreign 
competition,  effect  on  exports  and 
imports,  and  the  net  effect  on  U.& 
employment 

(vi)  Conducting  appropriate  industry 
surveys  when  necessary:  and 

(vii)  Preparing  a  report  with 
recommendations  to  the  Board  and 
submitting  it  to  the  Executive  Secretary 
within  150  days  of  the  close  of  the 
period  for  public  comment: 

(A)  If  the  report  is  unfavorable  to  the 
applicant  it  shall  be  considered  a 
preliminary  report  and  the  applicant 
shall  be  notified  (in  wmting  or  by  phone) 
and  given  45  days  from  the  date  of 
notification  in  which  to  respond  to  the 
report  and  submit  additional  evidence 
pertinent  lo  the  factors  ootisidered  in  the 
report. 

(B)  If  the  response  contains  new 
evidence  on  which  there  has  not  been 
an  opportunity  for  public  comment  the 
Executive  Secretar>'  will  publish  notice 
in  the  Federal  Regbter  after  completion 
of  the  review  of  the  response.  The  new 
material  will  be  made  available  for 
public  inspection  and  the  Federal 
Register  notice  will  invite  further  public 
comment  for  30  days,  with  an  additional 
15-day  period  for  rebuttal  comments. 

(e)  Procedure — Completion  of 
review — (1)  The  Executive  Secretary 
will  circulate  the  examiners  report  with 
recommendations  to  Board  memben  for 
tijeir  review  and  votes  (by  resolution). 

i2)  The  Treasury  and  Army  Board 
members  will  return  their  votes  to  the 
Executive  Secretary  within  30  days, 
unless  a  formal  meeting  is  requested 
{see,  5  400.11(d)). 

(3)  The  Commerce  Department  will 
complete  the  decision  process  within  15 
days  of  receiving  the  votes  of  both  other 
Board  members,  and  th**  Executive 
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Secretary  will  publish  the  Board 
decision. 

(0  Procedure — Application  for  minor 
modification  of  zone  project.  (1)  The 
Executive  Secretary,  with  the 
concurrence  of  the  District  Director,  will 
make  a  determination  in  cases  under 
§  4C0.26(c]  involving  minor  changes  to 
zone  projects  that  do  not  require  a 
Board  order,  such  as  boundary 
modifications,  including  certain 
relocations,  and  will  notify  the  applicant 
in  writing  of  the  decision  within  30  days 
of  the  determination  that  the  application 
or  request  can  be  processed  under 
§  400.26(c). 

(2)  The  District  Director  shall  provide 
the  decision  as  to  concurrence  within  20 
days  after  being  notified  of  the  request 
or  application. 

§  400.28    Conditions,  prohibitions  and 
restrictions  applicaliie  to  grants  of 
authority. 

(a)  In  general.  Grants  of  authority 
issued  by  the  Board  for  the 
establishment  of  zones  or  subzones, 
including  those  already  issued,  are 
subject  to  the  Act  and  this  part  and  the 
following  general  conditions  or 
limitations: 

(1)  Approvals  from  the  grantee  and 
the  District  Director,  pursuant  to  19  CFR 
part  146.  are  required  prior  to  the 
activation  of  any  portion  of  an  approved 
zone  project;  and 

(2)  Approval  of  the  Board  or  the 
Commerce  Department's  Assistant 
Secretary  for  Import  Administration 
pursuant  to  subpart  D  of  this  part  is 
required  prior  to  the  commencement  of 
manufacturing  beyond  the  scope  of  that 
approved  as  part  of  the  application  or 
pursuant  to  reviews  under  this  part  (e.g., 
new  end  products,  significant 
expansions  of  plant  production 
capacity),  and  of  similar  changes  in 
processing  activity  which  involves 
foreign  articles  subject  to  quantitative 
import  controls  (quotas)  or  results  in 
article"  subject  to  a  lower  (actual  or 
effective)  duty  rate  (inverted  tariff)  than 
any  of  their  foreign  components. 

(3)  Sourcing  changes — (i)  Notification 
requirement.  The  grantee  or  operator  of 
a  zone  or  subzone  shall  notify  the 
Executive  Secretary  when  there  is  a 
change  in  sourcing  for  authorized 
manufacturing  or  processing  activity 
which  involves  the  use  of  new  foreign 
articles  subject  to  quotas  or  inverted 
tariffs,  unless — 

(A)  Entries  for  consumption  are  not  to 
be  made  at  the  lower  duty  rate;  or 

(B)  1  he  product  in  which  the  foreign 
articlHs  are  to  be  incorporated  is  being 
produced  for  exportation. 

(ii)  Notification  procedure. 
Notification  shall  be  given  prior  to  the 


commencement  of  the  activity,  when 
possible,  otherwise  at  the  time  the  new 
foreign  articles  arrive  in  the  zone  or  are 
withdrawn  from  inventory  for  use  in 
production.  Requests  may  be  made  to 
the  Executive  Secretary  for  authority  to 
submit  notification  of  sourcing  changes 
on  a  quarterly  federal  fiscal  year  basis 
covering  changes  in  the  previous 
quarter. 

(iii)  Reviews  (A)  Upon  notification  of 
a  sourcing  change  under  paragraph 
(a)(3){i)  of  this  section,  within  30  days, 
the  Executive  Secretary  will  conduct  a 
preliminary  review  of  the  changes  in 
relation  to  the  approved  activity  to 
determine  whether  they  could  have 
significant  adverse  effects,  taking  into 
account  the  factors  enumerated  in 
§  400.31(b).  and  will  submit  a  report  and 
recommendation  to  the  Commerce 
Department's  Assistant  Secretary  for 
Import  Administration,  who  shall 
determine  whether  review  is  necessary. 
The  procedures  of  §  400.32(b)  shall  be 
used  in  these  situations  when 
appropriate. 

(B)  'The  Board  or  the  Commerce 
Department's  Assistant  Secretary  for 
Import  Administration  may,  based  on 
public  interest  grounds,  prohibit  or 
restrict  the  use  of  zone  procedures  in 
regard  to  the  change  in  sourcing, 
including  requiring  that  items  be  placed 
in  privileged  foreign  status  (19  CFR 
146.41)  upon  admission  to  a  zone  or 
subzone. 

(C)  The  Executive  Secretary  shall 
direct  reviews  necessary  to  ensure  that 
activity  involved  in  these  situations 
continues  to  be  in  the  public  interest. 

(4)  Prior  to  activation  of  a  zone,  the 
zone  grantee  or  operator  shall  obtain  all 
necessary  permits  from  federal,  state 
and  local  authorities,  and  except  as 
otherwise  specified  in  the  Act  or  this 
part,  shall  comply  with  the  requirements 
of  those  authorities. 

(5)  A  grant  of  authority  for  a  zone  or  a 
subzone  shall  lapse  unless  the  zone 
project  (in  case  of  subzones.  the 
subzone  facility)  is  activated,  pursuant 
to  19  CFR  part  146.  and  in  operation  not 
later  than  five  years  from: 

(i)  A  Board  order  (authorizing  the 
zone  or  subzone)  issued  after  November 
7. 1991;  or 

(ii)  November  7. 1991. 

(6)  A  grant  of  authority  approved 
under  this  subpart  includes  authority  for 
the  grantee  to  permit  the  erection  of 
buildings  necessary  to  carry  out  the 
approved  zone  project  subject  to 
concurrence  of  the  District  Director. 

(7)  Zone  grantees,  operators,  and 
users  shall  permit  federal  government 
officials  acting  in  an  official  capacity  to 
have  access  to  the  zone  project  and 
records  during  normal  business  hours 


and  under  other  reasonable 
circumstances. 

(8)  A  grant  of  authority  may  not  be 
sold,  conveyed,  transferred,  set  over,  or 
assigned  (FTZ  Act.  section  7;  19  U.S.C. 
81q).  Private  ownership  of  zone  land  and 
facilities  is  permitted  provided  the  zone 
grantee  retains  the  control  necessary  to 
implement  the  approved  zone  project. 
Should  title  to  land  or  facilities  be 
transferred  after  a  grant  of  authority  is 
issued,  the  zone  grantee  must  retain,  by 
agreement  with  the  new  owner,  a  level 
of  control  which  allows  the  grantee  to 
carry  out  its  responsibilities  as  grantee. 
The  sale  of  a  zone  site  or  facility  for 
more  than  its  fair  market  value  without 
zone  status  could,  depending  on  the 
circumstances,  be  subject  to  section  7  of 
the  Act. 

(9)  A  grant  of  authority  will  not  be 
construed  to  make  the  zone  grantee 
automatically  liable  for  violations  by 
operators,  users,  or  other  parties. 

(b)  Additional  conditions,  prohibitions 
and  restrictions.  Other  requirements, 
conditions  or  restrictions  under  Federal. 
State  or  local  law  may  apply  to  the  zone 
or  subzone  authorized  by  the  grant  of 
authority. 

(c)  Revocation  of  grants  of  authority. 

(1)  In  general.  As  provided  in  this 
section,  the  Board  can  revoke  in  whole 
or  in  part  a  grant  of  authority  for  a  zone 
or  subzone  whenever  it  determines  that 
the  zone  grantee  or,  in  the  case  of 
subzones.  the  subzone  operator,  has 
violated,  repeatedly  and  willfully,  the 
provisions  of  the  Act. 

(2)  Procedure.  When  the  Board  has 
reason  to  believe  that  the  conditions  for 
revocation,  as  described  in  paragraph 
(a)  of  this  section,  are  met,  the  Board 
will: 

(i)  Notify  the  zone  or  subzone  grantee 
in  writing  stating  the  nature  of  the 
alleged  violations,  and  provide  the 
grantee  an  opportunity  to  request  a 
hearing  on  the  proposed  revocation; 

(ii)  Conduct  a  hearing,  if  requested  or 
otherwise  if  appropriate; 

(iii)  Make  a  determination  on  the 
record  of  the  proceeding  not  earlier  than 
4  months  after  providing  notice  to  the 
zone  grantee  under  paragraph  (b)(1)  of 
this  section;  and 

(iv)  If  the  Board's  determination  is 
affirmative,  publish  notice  of  revocation 
of  the  grant  of  authority  in  the  Federal 
Register. 

(3)  As  provided  in  section  18  of  the 
Act  (19  U.S.C.  81r(c)).  the  zone  or 
subzone  grantee  may  appeal  an  order  of 
the  Board  revoking  the. grant  of 
authority. 
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§400.29    AppMcaUon  !•••. 

(a)  In  general  This  vection  sets  forth  a 
uniform  system  of  charges  in  the  form  of 
fees  to  recover  tome  costs  incurred  by 
the  Foreign-Trade  Zones  staff  of  the 
Department  of  Commerce  in  processing 
the  application  listed  in  paragraph  (b) 
of  this  section.  Tlw  legal  authority  for 
the  fees  is  31  U.S.C.  9701.  which 
provides  for  the  collection  of  user  fees 
by  agencies  of  the  Federal  Government. 

(b)  Uniform  system  of  user  fee 
charges.  The  following  graduated  fee 
schedule  establishes  fees  for  certain 
types  of  applications  and  requests  for 
authority  based  on  their  average 
processing  time.  Applications  combining 
requests  for  more  than  one  type  of 
approval  are  subject  to  the  fee  for  each 
category. 

(1)  Additional       general-purpose 

zones  (i  400.24:  S  400.Zl(a)(2)) S3.200 

(2)  Special-purpose        subzones 
(1400.25): 

(i)  Non-manufacturing/proceMing 
or  less  than  three  products 4.000 

(ii)  Manufacturing/processing — 
three  or  more  products .     6,500 

(3)  Expansions  (J  400.26(b)) 1.600 


(c)  Applications  submitted  to  the 
Board  shall  include  a  check  drawn  on  a 
national  or  state  bank  or  trust  company 
of  the  United  States  or  Puerto  Rico  in 
the  amount  called  for  in  paragraph  (b)  of 
this  section.  UncertiHed  checks  must  be 
acceptable  for  deposit  by  a  Federal 
Reserve  bank  or  branch. 

(d)  Applicants  shall  make  their  checks 
payable  to  the  U.S.  Department  of 
Commerce  ITA.  The  checks  will  be 
deposited  by  ITA  into  the  Treasury 
receipts  account.  If  applications  are 
found  deficient  under  {  400.27(b)(1),  or 
withdrawn  by  applicants  prior  to  formal 
filing,  refunds  will  be  made. 

Subpart  D— Manufacturing  and 
Processing  Activity— Reviews 

{  400.31    Manufacturtng  and  processing 
activity;  criteria. 

(a)  In  general.  Pursuant  to  section 
15(c)  of  the  Act  (19  US.C.  810(c)).  the 
Board  has  authority  to  restrict  or 
prohibit  zone  activity  "that  in  its 
judgment  is  detrimental  to  the  public 
interest."  When  evaluating  zone  and 
subzone  manufacturing  and  processing 
activity,  either  as  proposed  in  an 
application,  in  a  request  for 
maoaifacturing/procesfttag  approval,  or 
as  part  of  a  review  of  an  ongoing 
operation,  the  Board  shall  determine 
whether  (he  activity  is  in  the  public 
interest  by  reviewing  it  in  relation  to  the 
evaluation  oriteria  contained  in 
paragraph  (bj  of  this  section.  With 


regard  to  processing  activity,  this 
section  shall  apply  only  when  the 
activity  involves  foreign  articles  subject 
to  quantitative  import  controls  (quotas) 
or  results  in  articles  subject  to  a  lower 
duty  rate  (inverted  tariff)  than  any  of 
their  foreign  components.  Such  a  review 
involves  consideration  of  whether  the 
activity  is  consistent  with  trade  policy 
and  programs,  and  whether  its  net 
economic  effect  is  positive. 

(b)  Evaluation  criteria — (1)  Threshold 
factors.  It  is  the  policy  of  the  Board  to 
authorize  zone  activity  only  when  it  is 
consistent  with  public  policy  and,  in 
regard  to  activity  involving  foreign 
merchandise  subject  to  quotas  or 
inverted  tariffs,  when  zone  procedures 
are  not  the  sole  determining  cause  of 
imports.  Thus,  without  undertaking  a 
review  of  the  economic  factors 
enumerated  in  S  400.31(b)(2),  the  Board 
shall  deny  or  restrict  authority  for 
proposed  or  ongoing  activity  if  it 
determines  that: 

(i)  The  activity  is  inconsistent  with 
U.S.  trade  and  tariff  law,  or  policy  which 
has  been  formally  adopted  by  the 
Executive  branch; 

(ii)  Board  approval  of  the  activity 
under  review  would  seriously  prejudice 
U.S.  tariff  and  trade  negotiations  or 
other  initiatives;  or 

(iii)  The  activity  involves  items 
subject  to  quantitative  import  controls 
or  inverted  tariffs,  and  the  use  of  zone 
procedures  would  be  the  direct  and  sole 
cause  of  imports  that,  but  for  such 
procedures,  would  not  likely  otherwise 
have  occurred,  taking  into  account 
imports  both  as  individual  items  and  as 
components  of  imported  products. 

(2)  Economic  factors.  After  its  review 
of  threshold  factors,  if  there  is  a  basis 
for  further  consideration,  the  Board  shall 
consider  the  following  factors  in 
determiing  the  net  economic  effect  erf  the 
activity  of  proposed  activity: 

(i)  Overall  employment  impact 

(ii)  Exports  and  reexports; 

(iii)  Retention  or  creation  of 
manufacturing  or  procesung  activity; 

(iv)  Extent  of  value-added  activity; 

(v)  Overall  effect  on  import  levels  of 
relevant  products,  including  import 
displacement; 

(vi)  Extent  and  nature  of  foreign 
competition  in  relevant  products; 

(vii)  Impact  on  related  domestic 
industry,  taking  into  account  market 
conditions;  and 

(viii)  Other  relevant  information 
relating  to  public  interest  and  net 
economic  impact  considerations, 
including  technology  transfers  and 
investment  effects. 

(c)  Methodology  and  evideace — (IMiJ 
The  first  phase  ($  400.31{b])  involves 
consideration  of  threshold  factors.  If  an 


examiner  or  reviewer  mal^s  a  negative 
fmding  on  any  of  the  factors  in 
paragraph  (b)(1)  of  this  section  in  the 
course  of  a  review,  the  applicant  shall 
be  informed  pursuant  to 
S  4O0^(dK3)(viiKA).  When  threshold 
factors  are  the  basis  for  a  negative 
recommendation  in  a  review  of  ongoing 
activity,  the  zone  grantee  and  directly 
affected  party  shall  be  notified  and 
given  an  opportunity  to  submit  evidence 
pursuant  to  §  40a27(d)(3KviiKA).  If  the 
Board  determines  in  the  negative  any  of 
the  factors  in  paragraph  (b)(1)  of  this 
sectioa  it  shall  deny  or  restrict  authority 
for  the  proposed  or  ongoing  activity. 

(ii)  The  process  for  paragraph  (bK2)  of 
this  section  involves  consideration  of 
the  enumerated  economic  factors,  takiiig 
into  account  their  relative  weight  and 
significance  onder  the  circumstances. 
Previous  evahiations  in  similar  cases  are 
considered.  The  net  effect  is  arrived  at 
by  balancing  the  positive  and  negative 
factors  and  arriving  at  a  net  economic 
effect. 

(2)  Contribatory  effect  In  assessing 
the  signiricance  of  the  economic  effect 
of  the  zone  activity  as  part  of  the 
consideration  of  economic  factors,  and 
in  consideration  of  whether  there  is  a 
significant  pnttlic  benefit  the  Board  may 
consider  the  contributory  effect  zone 
savings  have  as  an  incremental  part  of 
cost  effectiveness  programs  adopted  by 
companies  to  improve  their  international 
competitiveness. 

(3)  Burden  of  proof  Applicants  for 
subzones  shall  have  the  burden  of 
submitting  evidence  establishing  that 
the  activity  does  or  would  result  in  a 
significant  pubtic  benefit  taking  into 
account  the  factors  in  paragraph  (b)  of 
this  section.  Applicants  for  approval  of 
manufacturing  or  processing  in  general- 
purpose  zones  shall  submit  evidence 
regarding  the  positive  economic  effects 
that  would  result  from  activity  within 
the  zone  and  may  submit  evidence  and 
comments  as  to  poHcy  considerations. 
Both  types  of  applicants  are  expected  to 
submit  information  in  response  to 
evidence  of  adverse  economic  effects 
during  the  public  comment  period. 
Parties  should  submit  evidence  that  is 
probative  and  sabstantial  in  addressing 
the  matter  in  issue. 

(d)  Monitoring  and  post-approvol 
reviews — (1)  Oqgoii^  zone  activity  may 
be  reviewed  at  aaytiaie  to  determine 
whether  it  is  in  compliance  with  the  Act 
and  regulations,  as  well  as  the  authority 
granted  by  the  Board.  Reviews  may  also 
be  conducted  to  determioe  whether 
there  are  changed  drcumstances  that 
raise  questions  as  to  whether  the 
activity  is  detrimentai  to  the  public 
interest  taking  into  account  the  factors 
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enumerated  in  §  400.31.  The  Board  may 
prescribe  special  monitoring 
requirements  in  its  decisions  when 
appropriate. 

(2)  Reviews  may  be  initiated  by  the 
Board,  the  Commerce  Department's 
Assistant  Secretary  for  Import 
Administration,  or  the  Executive 
Secretary;  or,  they  may  be  undertaken  in 
response  to  requests  from  parties 
directly  affected  by  the  activity  in 
question  and  showing  good  cause. 

(3)  Upon  review,  if  the  Board  finds 
that  zone  activity  is  no  longer  in  the 
public  interest,  taking  into  account  the 
provisions  of  S  400.31,  it  may  restrict  the 
activity  in  question.  The 
appropriateness  of  a  delayed  effective 
date  will  be  considered  in  such  cases. 

§  400.32    Procedure  for  review  of  request 
for  approval  of  manufacturing  or 
processing. 

(a)  Request  as  part  of  application  for 
grant  of  authority.  A  request  for 
approval  of  proposed  manufacturing  or 
processing  activity  may  be  submitted  as 
part  of  an  application  under  §§  400.24- 
400.26(a).  The  Board  will  review  the 
request  taking  into  account  the  criteria 
in  §  400.31(b). 

(b)  Request  for  manufacturing/ 
processing  in  approved  zone  or  subzone. 
Prior  to  the  commencement  of 
manufacturing  in  a  zone  or  subzone 
involving  activity  beyond  the  scope  of 
that  which  has  been  previously 
authorized  at  the  facility  (i.e.,  new  end 
products,  significant  expansions  of  plant 
production  capacity),  and  of  similar 
changes  in  processing  activity  that 
involves  foreign  articles  subject  to 
quotas  or  inverted  tariffs,  zone  grantees 
or  operators  shall  request  the 
determination  referred  to  in^  400.31(a) 
by  submitting  a  request  in  writing  to  the 
Executive  Secretary  (§  400.28(a)(2)). 
Such  requests  shall  include  the 
information  required  by 

§§  400.24(d)(4)(vii)  and  400.25. 

(1)  The  Commerce  Department's 
Assistant  Secretary  for  Import 
Administration  may  make 
determinations  in  these  cases  based 
upon  a  review  by  the  FTZ  staff  and  the 
recommendation  of  the  Executive 
Secretary,  when: 

(i)  The  proposed  activity  is  the  same, 
in  terms  of  products  involved,  to  activity 
recently  approved  by  the  Board  and 
similar  in  circumstances;  or 

(ii)  The  activity  is  for  export  only;  or 

(iii)  The  zone  benefits  sought  do  not 
involve  the  election  of  non-privileged 
foreign  status  (19  CFR  146.42)  on  items 
involving  inverted  tariffs;  or 

(iv)  The  District  Director  determines 
that  the  activity  could  otherwise  be 


conducted  under  Customs  bonded 
procedures. 

(2)  When  the  informal  procedure  in 
paragraph  (b)(1)  of  this  section  is  not 
appropriate — 

(i)  The  Executive  Secretary  will: 

(A)  Assign  a  case  docket  number  and 
give  notice  in  the  Federal  Register 
inviting  public  comment; 

(B)  Arrange  a  public  hearing,  if 
appropriate; 

(C)  Appoint  an  examiner,  if 
appropriate,  to  conduct  a  review  and 
prepare  a  report  with  recommendations 
for  the  Board;  and 

(D)  Prepare  and  transmit  a  report  with 
recommendations,  or  transmit  the 
examiners  report,  to  the  Board  for 
appropriate  action;  and 

(ii)  The  Board  will  make  a 
determination  on  the  requests,  and  the 
Executive  Secretary  will  notify  the 
grantee  in  writing  of  the  Board's 
determination,  and  will  publish  notice  of 
the  determination  in  the  Federal 
Register. 

(c)  Scope  determinations. 
Determinations  shall  be  made  by  the 
Executive  Secretary  as  to  whether 
changes  in  activity  are  within  the  scope 
of  related  activity  already  approved  for 
the  facility  involved  under  this  part. 
When  warranted,  the  procedures  of 
paragraph  (b)(2)  of  this  section  will  be 
followed. 

§  400.33    Restrictions  on  manufacturing 
and  processing  activity. 

(a)  In  general.  In  approving 
manufacturing  or  processing  activity  for 
a  zone  or  subzone  the  Board  may  adopt 
restrictions  to  protect  the  public  interest, 
health,  or  safety.  The  Commerce 
Department's  Assistant  Secretary  for 
Import  Administration  may  similarly 
adopt  restrictions  in  exercising  authority 
under  §  400.32(b)(1). 

(b)  Restrictions  on  items  subject  to 
antidumping  and  countervailing  duty 
actions— [1]  Board  policy.  Zone 
procedures  shall  not  be  used  to 
circumvent  antidumping  (AD)  and 
countervailing  duty  (CVD)  actions  under 
19  CFR  parts  353  and  355. 

(2)  Admission  of  items  subject  to  AD/ 
CVD  actions.  Items  subject  to  AD/CVD 
orders  or  items  which  would  be 
otherwise  subject  to  suspension  of 
liquidation  under  AD/CVD  procedures, 
if  they  entered  U.S.  Customs  territory, 
shall  be  placed  in  privileged  foreign 
status  (19  CFR  146.41)  upon  admission  to 
a  zone  or  subzone.  Upon  entry  for 
consumption,  such  items  shall  be  subject 
to  duties  under  AD/CVD  orders  or  to 
suspension  of  hquidation,  as 
appropriate,  under  19  CFR  parts  353  and 
355. 


Subpart  E— Zone  Operatiofi*  and 
Administrative  Requirements 

§400.41    Zone  operations;  general. 

Zones  shall  be  operated  by  or  under 
the  contractual  oversight  of  zone 
grantees,  subject  to  the  requirements  of 
the  Act  and  this  part,  as  well  as  those  of 
other  federal,  state  and  local  agencies 
having  jurisdiction  over  the  site  and 
operation.  Zone  grantees  shall  ensure 
that  th<!  reasonable  zone  needs  of  the 
business  community  are  served  by  their 
zone  projects.  The  District  Director 
represents  the  Board  with  regard  to  the 
zone  projects  in  the  district  and  is 
responsible  for  enforcement,  including 
physical  security  and  access 
requirements,  as  provided  in  19  CFR 
part  146. 

§  400.42    Requirements  for 
commencement  of  operations  In  a  zone 
prelect 

(a)  In  general.  The  following  actions 
are  required  before  operations  in  a  zone 
may  commence: 

(1)  Approval  by  the  District  Director 
of  an  application  for  activation  is 
required  as  provided  in  19  CFR  part  146; 
and 

(2)  The  Executive  Secretary  will 
review  proposed  manufacturing  or 
processing,  pursuant  to  S  400.32,  and  a 
zone  schedule  as  provided  in  this 
section. 

(b)  Zone  schedule.  (1)  The  zone 
grantee  shall  submit  to  the  Executive 
Secretary  and  to  the  District  Director  a 
zone  schedule  which  sets  forth: 

(i)  Internal  rules  and  regulations  for 
the  zone;  and 

(ii)  A  statement  of  the  rates  and 
charges  (fees)  applicable  to  zone  users. 

(2)  A  zone  schedule  shall  consist  of 
typed,  loose-leaf,  numbered,  letter-sized 
pages,  enclosed  in  covers,  and  shall 
contain: 

(i)  A  title  page,  with  information  to 
include: 

(A)  The  name  of  the  zone  grantee  and 
operator(s); 

(B)  Schedule  identification; 

(C)  Site  description; 

(D)  Date  of  original  schedule;  and 

(E)  Name  of  the  preparer; 
(ii)  A  table  of  contents; 

(iii)  Administrative  information; 

(iv)  A  statement  of  zone  operating 
policy,  rules  and  regulations,  including 
uniform  procedures  regarding  the 
construction  of  buildings  and  facilities; 
and 

(v)  A  section  listing  rates  and  charges 
for  zones  and  subzones  with  information 
sufficient  for  the  Board  or  the  Executive 
Secretary  to  determine  whether  the 
rates  and  charges  are  reasonable  based 
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on  other  like  operations  in  the  port  of 
entry  area,  and  whether  there  is  uniform 
treatment  under  like  circumstances 
among  zone  users. 

(31  The  Executive  Secretary  will 
review  the  schedule  to  determine 
whether  it  contains  sufficient 
information  for  users  concerning  the 
operation  of  the  facility  and  a  statement 
of  rates  and  charges  as  provided  in 
paragraph  (b)(2]  of  this  section.  If  the 
Executive  Secretary  determines  that  the 
schedule  satisfies  these  requirements, 
the  Executive  Secretary  will  notify  the 
zone  grantee,  unless  there  is  a  basis  for 
review  under  paragraph  (b)(5)  of  this 
section.  A  copy  of  the  schedule  shall  be 
available  for  public  inspection  at  the 
offices  of  the  zone  grantee  and  operator. 
The  zone  grantee  shall  send  a  copy  to 
the  District  Director,  who  may  submit 
comments  to  the  Executive  Secretary. 

(4)  Amendments  to  the  schedule  shall 
be  prepared  and  submitted  in  the 
manner  described  in  paragraphs  (b)(l] 
through  (b)(3)  of  this  section,  and  listed 
in  the  concluding  section  of  the 
schedule,  with  dates. 

(5)  A  zone  user  or  prospective  user 
showing  good  cause  may  object  to  the 
zone  or  subzone  fee  on  the  basis  that  it 
is  not  reasonable,  fair  and  uniform,  by 
submitting  to  the  Executive  Secretary  a 
complaint  in  writing  with  supporting 
information.  The  Executive  Secretary 
will  review  the  complaint  and  issue  a 
report  and  decision,  which  will  be  final 
unless  appealed  to  the  Board  within  30 
days.  The  Board  or  the  Executive 
Secretary  may  otherwise  initiate  a 
review  for  cause.  The  factors  considered 
in  reviewing  reasonableness  and 
fairness,  will  include: 

(i)  The  going-rates  and  charges  for  like 
operations  in  the  area  and  the  extra 
costs  of  operating  a  zone,  including 
return  on  investment;  and 

(ii)  In  the  case  of  subzones,  the  value 
of  actual  services  rendered  by  the  zone 
grantee  or  operator,  and  reasonable  out- 
of-pocket  expenses. 

§  400.43    Restriction  and  pfohlt>it)on  of 
certain  zone  operation*. 

(a)  In  general.  After  review,  the  Board 
may  restrict  or  prohibit  any  admission 
of  merchandise  into  a  zone  project  or 
operation  in  a  zone  project  when  it 
determines  that  such  activity  is 
detrimental  to  the  public  interest,  health 
or  safety. 

(b)  Initiation  of  review.  The  Board 
may  conduct  a  proceeding,  or  the 
Executive  Secretary  a  review,  to 
consider  a  restriction  or  prohibition 
under  paragraph  (a)  of  this  section 
either  self-initiated,  or  in  response  to  a 
complaint  made  to  the  Board  by  a  party 


directly  affected  by  the  activity  in 
question  and  showing  good  cause. 

S  400.44    Zone-restricted  merctModise. 

(a)  In  general.  Merchandise  which  has 
been  given  export  status  by  Customs 
officials  ("zone-restricted 
merchandise"— 19  CFR  146.44)  may  be 
returned  to  the  Customs  Territory  of  the 
United  States  only  when  the  Board 
determines  that  the  return  would  be  in 
the  public  interest.  Such  returns  are 
subject  to  the  Customs  laws  and  the 
payment  of  applicable  duties  and  excise 
taxes  (19  U.S.C.  81c,  4th  proviso). 

(b)  Criteria.  In  making  the 
determination  described  in  paragraph 
(a)  of  this  section,  the  Board  will 
consider 

(1)  The  intent  of  the  parties; 

(2)  Why  the  goods  cannot  be 
exported: 

(3)  The  public  benefit  involved  in 
allowing  their  return:  and 

(4)  The  recommendation  of  the 
District  Director. 

(c)  Procedure.  (1)  A  request  for 
authority  to  return  "zone-restricted" 
merchandise  into  Customs  territory  shall 
be  made  to  the  Executive  Secretary  in 
letter  form  by  the  zone  grantee  or 
operator  of  the  zone  in  which  the 
merchandise  is  located,  with  supporting 
information  and  documentation. 

(2)  The  Executive  Secretary  will 
investigate  the  request  and  prepare  a 
report  for  the  Board. 

(3)  The  Executive  Secretary  may  act 
for  the  Board  under  this  section  in  cases 
involving  merchandise  valued  at  500,000 
dollars  or  less,  provided  requests  are 
accompanied  with  a  letter  of 
concurrence  from  the  District  Director. 

§400.45    Retail  trade. 

(a)  In  general.  Retail  is  prohibited  in 
zones,  except  that  sales  or  other 
commercial  activity  involving  domestic, 
duty-paid,  and  duty-free  goods  may  be 
conducted  within  an  activated  zone 
project  under  permits  issued  by  the  zone 
grantee  and  approved  by  the  Board, 
with  the  further  exception  that  no 
permits  shall  be  necessary  for  sales 
involving  domestic,  duty-paid  or  duty- 
free food  and  non-alcoholic  beverage 
products  sold  within  the  zone  or 
subzone  for  consumption  on  premises  by 
persons  working  therein.  The  District 
Director  will  determine  whether  an 
activity  is  retail  trade,  subject  to  review 
by  the  Board  when  the  zone  grantee 
requests  such  a  review  with  a  good 
cause. 

(b)  Procedure.  Requests  for  Board 
approval  under  this  section  shall  be 
submitted  in  letter  form,  with  supporting 
documentation,  to  the  District  Director, 
who  is  authorized  to  act  for  the  Board  in 


these  cases,  subject  to  the  concurrence 
of  the  Executive  Secretary. 

(c)  Criteria.  In  evaluating  requests 
under  this  section,  the  District  Director 
and  the  Executive  Secretary  will 
consider 

(1)  Whether  any  public  benefits  would 
result  from  approval;  and 

(2)  The  economic  effect  such  activity 
would  have  on  the  retail  trade  outside 
the  zone  in  the  port  of  entry  area. 

S  400.46    Accounts,  records  and  reports. 

(a)  Zone  accounts.  Zone  accounts 
shall  be  maintained  in  accordance  with 
generally  accepted  accounting 
principles,  and  in  compliance  with  the' 
requirements  of  federal,  state  or  local 
agencies  having  jurisdiction  over  the  site 
or  operation. 

(b)  Records  and  forms.  Zone  records 
and  forms  shall  be  prepared  and 
maintained  in  accordance  with  the 
requirements  of  the  Customs  Service 
and  the  Board,  and  the  zone  grantee 
shall  retain  copies  of  applications  it 
submits  to  the  Board. 

(c)  Maps  and  drawings.  Zone  grantees 
or  operators,  and  District  Directors, 
shall  keep  current  layout  drawings  of 
approved  sites  as  described  in 

S  400.24(d)(5),  showing  activated 
portions,  and  a  file  showing  required 
approvals.  The  zone  grantee  shall 
furnish  necessary  maps  to  the  District 
Director. 

(d)  Annual  reports  (1)  Zone  grantees 
shall  submit  annual  reports  to  the  Board 
at  the  time  and  in  the  format  prescribed 
by  the  Executive  Secretary,  for  use  by 
the  Executive  Secretary  in  the 
preparation  of  the  Board's  annual  report 
to  the  Congress. 

(2)  The  Board  shall  submit  an  annual 
report  to  the  Congress. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  (0625-0109) 

S  400.47    Appeals  to  the  Board  from 
decisions  of  the  Assistant  Secretary  for 
Import  Administration  and  ttw  Executive 
Secretary. 

(a)  In  general.  Decisions  of  the 
Assistant  Secretary  for  Import 
Administration  and  the  Executive 
Secretary  made  pursuant  to 

SS  400.22(d)(2](ii).  400.32(b)(1). 
400.44(c)(3).  and  400.45(b)(2)  may  be 
appealed  to  the  Board  by  adversely 
affected  parties  showing  good  cause. 

(b)  Procedures.  Parties  appealing  a 
decision  under  paragraph  (a)  of  this 
section  shall  submit  a  request  for  review 
to  the  Board  in  writing,  stating  the  basis 
for  the  request,  and  attaching  a  copy  of 
the  decision  in  question,  as  well  as 
supporting  information  and 
documentation.  After  a  review,  the 
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Boaad  wdl  notify  the  cemptainiog  party 
of  its  dedsion  m  whting. 

Subpart  F--Notice,  Haartngs,  Record 
and  Information 

§400.5t    Notkw  and  hearings. 

(altngeaeral  The  Executive 
Secretary  will  pnblreh  notice  in  the 
Federal  Resrater  inviting  public 
comment  on  appftcationa  docketed  for 
Board  action  (see,  f  400.27(c)),  and  with 
regard  to  ether  reviews  or  matters 
considered  under  this  part  when  public 
comment  is  necessary.  Applicants  shall 
give  appropriate  notice  of  their 
proposals  in  local  newspapers.  The 
Board,  the  Secretary,  the  Commerce 
Department's  Assistant  Secretary  for 
hnport  Administration,  or  the  Executive 
Secretary,  as  appropriate,  may  schedule 
and/or  hold  hearings  during  any 
proceedir  gs  or  reviews  conducted  under 
this  part  whenever  necessary  or 
appropriate. 

(b)  Requests  for  hearings — (1)  A 
directly  affected  party  showing  good 
cause  may  request  a  hearing  during  a 
proceeding  or  review. 

(2)  The  request  must  be  made  within 
30  daj's  of  the  beginning  of  the  period 
for  public  comment  (see.  J  400.27)  and 
must  be  accompanied  by  information 
establishing  the  need  for  the  hearing  and 
the  basis  for  the  requesting  party's 
interest  in  the  matter. 

(3)  A  determination  as  to  the  need  for 
the  hearing  will  be  made  by  the 
Commerce  Department's  Assistant 
Secretary  for  Import  Administration 
within  15  days  after  the  receipt  of  such  a 
request 


(c)  Procadun^  far  public  ktatings.  The 
Board  wiU  puhiiah  notice  in  the  Federal 
Register  of  the  date,  time  and  location  of 
a  hearing.  All  participants  shall  have  the 
opportunity  to  make  a  presentation. 
Applicants  and  their  witnesses  shall 
ordinarily  appear  &rst.  The  presiding 
officer  may  adopt  time  limits  for 
individual  preseatationsv 

{400.52    Official recort^ p«it)Me access. 

(a)  Caatertt  The  Executive  Secretary 
will  maintain  at  the  location  stated  in 

\  4Q0.53(d)  an  official  record  of  each 
proceeding  within  the  Board's 
jurisdiction.  The  Executive  Secretary 
wiU  include  in  the  official  record  all 
factual  information,  written  argument, 
and  other  material  developed  by, 
presented  to,  or  obtained  by  the  Board 
in  connection  with  the  proceeding.  The 
official  record  will  contain  material  that 
is  public  business  proprietary, 
privileged,  and  classified.  While  there  is 
no  requirement  that  a  verbatim  record 
shall  be  kept  of  public  hearings,  the 
proceedings  of  such  hearings  shall 
ordinarily  be  recorded  and  transcribed 
when  significant  opposition  is  involved. 

(b)  Opening  and  closing  of  official 
record.  The  official  record  opens  on  the 
date  the  Executive  Secretary  files  an 
application  or  receive*  a  request  that 
satisfies  the  applicable  requirements  of 
this  part  and  closes  on  the  date  of  the 
final  determination  in  the  proceeding  or 
review,  as  applicable. 

(c)  Protection  of  the  official  record. 
Unless  otherwise  ordered  in  a  particular 
case  by  the  Executive  Secretary,  the 
official  record  will  not  be  removed  from 
the  Department  of  Commerce.  A 


certified  copjr  of  the  record  witl  be  made 
available  to  any  court  before  which  any 
aspect  of  a  proceeding  is  under  reviews, 
with  appropriate  safeguards  t«  prevent 
disclosure  of  proprietary  or  privileged 
information. 

§  400.53    Information. 

(a)  Request  for  information.  The 
Board  may  request  submission  of  any 
information,  including  business 
proprietary  information,  and  written 
argument  necessary  or  appropriate  to 
the  proceeding. 

(b)  Public  information.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
the  Board  wiH  consider  alt  information 
submitted  in  a  proceeding  to  be  public 
information.  If  the  person  submitting  the 
information  does  not  agree  to  its  public 
disclosure,  the  Board  will  return  the 
information  and  not  consider  it  in  the 
proceeding. 

(c)  Business  proprietary  mformation. 
Persons  submitting  business  proprietary 
information  and  requesting  protection 
from  public  disclosure  shall  mark  the 
cover  page  "business  proprietary,"  as 
well  as  the  top  of  each  page  on  which 
such  information  appears. 

(d)  Disclosure  of  information. 
Disclosure  of  public  information  wilt  be 
governed  by  15  CFR  part  4.  Public 
information  in  the  official  record  will  be 
available  for  inspection  and  copying  at 
the  Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce  BuHding, 
Pennsylvania  Avenue  and  14th  Street, 
NW..  Washington,  DC  20230. 

(PR  Doc.  91-24130  Filed  10-3-91;  3:.W  pm] 
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This  is  a  continuing  list  of 
public  bills  from  the  current 
sesson  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-275- 
3030). 

H.J.  Res.  23/Pub.  L  102-112 

To  auttWfize  the  President  to 
issue  a  proclamation 
designating  each  of  the  weeks 
k)eginning  on  November  24, 

1991,  and  November  22, 

1992,  as  "National  Family 
Week".(Oct.  3,  1991;  105 
Stat  576;  1  page)  Price: 
$1.00 

HJ.  Res.  233/Pub.  L  102- 
113 

Designating  September  20, 
1991,  as  "National  POW/MIA 
Recognition  Day",  and 
authorizing  display  of  the 
National  League  of  Families 
POW/MIA  flag.  (Oct.  3,  1991; 
105  Stat  577;  2  pages) 
Price:  $1.00 

SJ.  Res.  73/Pub.  L  102-114 
Designating  Octotier  1991  as 
"National  DonDestic  Violence 
Awareness  Month".  (Oct.  3, 
1991;  105  Stat  579;  2  pages) 
Price:  $1.00 

SJ.  Res.  125/Pub.  L  102- 
115 

To  designate  Octot>er  1991  as 
"PolisfvAmerican  Heritage 
Month".  (Oct.  3,  1991;  105 
Stat  581;  2  pages)    Price: 
$1.00 

SJ.  Res.  126/Pub.  L  102- 
116 

To  designate  the  Second 
Sunday  in  October  of  1991  as 
"National  Children's  Day". 
(Oct.  3,  1991;  105  Stat  583; 
2  pages)    Price:  $1.00 


%J.  Res.  151/Plil».  L.  t02- 
117 

To  designate  October  6,  1991, 
and  October  6,  1992, 
as'German-American  Day". 
(Oct.  3,  1991;  105  Stat  585; 
1  page)    Price:  SI  .00 
Last  List  OctotMr  4,  1991 
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This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
publrshed  weeldy.  It  is  arranged  m  the  order  of  CFR  titles,  prices,  ar>d 
revisior^  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  t>een  issued  vncn  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  chectOist  of  current  CFR  volumes  comprising  a  complete  CFR  Mt 

also  appears  in  the  latest  Issue  of  the  LSA  (List  of  CFR  Sectk>ns 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $620.00 
domestic,  $155.00  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 
Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 
Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (208) 
7S3-S238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Fnday 
(except  holidays). 

TM*  Pric* 

1,2(2ltMWVMD  $12.00 

3(1990CompaotianandPant  lOOandlOl)  14.00 

4  i ,  1S.00 


i 


S  Parte     i' 

1-699 _... .._ 

700-1 199_ 

120O'Cnd.«(6RMWv*d). 

7  Parte 

0-16 

27-45 

4*-51 

52 _.._. 

53-209...„. 

210-299 

300-399 

400-.699.™ 

700-899 

900-999 

I00O-10S9. 
1060-1119. 
1120-1199. 
1200-1499. 
1500-1899. 
1900-1939. 
1940-1949. 
1950-1999. 

2000-End 

8 

9  Parte 

1-199 

200-End..„. 

10  Parte 

0-50 

51-199...._.+ 

200-399... 

400-499.... 

500-End 

11 

12  Parte 

1-199 

200-219.... 
220-299.™ 
300-499... 
500-599... 

600-Eiid 

13 

14  Parte 

1-59 

60-139 

140-199... 
200-1199.. 


17.00 
13.00 
18.00 

1S.O0 
12.00 
17.00 
24.00 
18.00 
24.00 
12.00 
20.00 
19.00 
28.00 
17.00 
12.00 
10.00 
18.00 
17M 
11.00 
22.00 
25.00 
10.00 
14.00 

21.00 
18.00 

21.00 
17.00 
13.00 
20.00 
27.00 
12.00 

HM 
12.00 
21.00 
17.00 
17.00 
19.00 
24.00 

25.00 
21.00 
VOiOO 
20iM> 


RtvialonDatt 
Jon.  1,  1991 


■Jon.  1 
Jan.  1 


Jan.  1 
Jan.  1 
Jon.  1 


Jan.1 
Jan.  1 
Jan.1 
Jan.  1 
Jon.  1 
Jan.  1 
Jm.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.1 
Jan.1 
Jon 
Jan 
Jan.  1 
Jon 
Jan.  1 
Jan.1 


Jan.  1 
Jon.  1 


Jon.  1 
Jon.  1 
«Jan.  1 
Jon.  1 
Jon.  1 
Jan.  1 

Jon.  1 
Jan.  1. 
Jon.  1. 
Jon.  1 
Jon.  1 
Jan.1 
Jan.1 

Jon.  1 
Jan.  1 
Jon.  1 
Jan.  1 


1991 
1991 


1991 
1991 
1991 

1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 

1991 
1991 

1991 
1991 
1987 
1991 
1991 
1991 

1991 
1991 
1991 
1991 
1991 
1991 
1991 

1991 
1991 
1991 
1991 


1200-tnd 1S.00 

15  Parte 

0-299 12.00 

300-799 „„ 22.00 

800-End _ IS.OO 

le-Parte 

0-149 _ _ 

150-999._ 

Hno-M ~ 


171 

1-199 

200-239 ._.. 
240-M..„.. 

18  Parte 

1-149 „.. 

150-279.-.. 

280-399 

400-M 

10  Parte 

1-199 

200-6>d.._.. 

20  Parte 

1-399 

400-499.„.. 
500-Cnd 


211 

1-99 

100-169.- 
170-199.- 
200-299... 


_ _ 5.50 

- 14.00 

— - 19.00 

15.00 

-. 16.00 

23.00 

15.00 

.>-.....-. . . -. 15.00 

_ .- „  13.00 

„ - 9.00 

28.00 

-.-     9.50 

- „....    M.OO 

...«-..._.._»«»—.„».-...««_....-.  25.00 
._ J 1 .00 

„.- ™„    12.00 

„ Ij.OO 

. J7.00 

~1 ^ZII!'Z""!'ZI'...."....~..  5.50 

300-499 28.00 

500-599 20.00 

600-799 7.00 

800-1299 „ „ 18.00 

1300-€nd 7.50 

22  Parte 

1-299 25.00 

300-fnd 18.00 

23  17.00 

24  Parte 

0-199 25.00 

200-499 27.00 

500-699.....'.- 13.00 

700-1699 - 26.00 

1700-tnd- „..._ - - 13.00 

25  iSM 

26  Parte 

5  {  1 .0-1-1 .60 -....  17.00 

it  1.61-1.169 ; _ 28.00 

SS  1.170-1.300 >. „ - 18.00 

SS  1.301-1 .400...J. 17.00 

SS  1.401-1.500 - 30.00 

SSI  501-1.640 .._ ..- 16.00 

SS  1.641-1.850 19.00 

6  S  1 .85 1-1 .907 20.00 

S  S  1  908-1 .  1000 22.00 

SS  1  1001-1.1400 - 18.00 

SS  1.1401-6kI _ - 24.00 

2-29 21.00 

30-39 - „. 14.00 

40-49 _ 11.00 

50-299 - 15.00 

300-499 MM 

500-599 - 6.00 

600-tnd 6.S0 

27  Parte 

1-199 - _ „ 

200-6x1 

28 


29.00 
11.00 
28.00 


J«.  1. 1991 

Jan.  1,  1991 
Jn.  1,  1991 
Jan.  1. 1991 

Jan.  1.  1991 
Jan.  1,  1991 
Jan.  1. 1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1, 1991 

Apr.  1,  1991 
Apr.  1.  1991 

Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1.  1991 


Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 


1,1991 
1,  1991 
1,  1991 
1,1991 
1,1991 
1,1991 
1,1991 
1,1991 


Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1,  1991 
Asr.  1,  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1,  1991 
■Apr.  1,1990 
Apr.  1.  1991 


Apr.  1 
Apr.  1 
Apr.  1 


1991 
1991 
1991 


1991 
1991 
1990 
1991 


Apr.  1,  1991 

Apr.  1 

Apr.  1 
*Apr   1 

Apr.  I 

Apr.  1.  1991 
>Apr.  1.1990 

Apr.  1.  1991 
1.  1991 
1,  1991 
1.  1991 
1,  1991 
1,  1991 
1.  1990 


Apr. 
Apr. 
Apr. 
Apr. 
Apr 
*  Apr. 
Apr.  1.  1991 


Apr.  1,  1991 
Apr.  1,  1991 
Juty  1,  1991 


IV 
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THto 

29  Parts: 

•0-99 18.00 

100-499 7.50 

500-899 26.00 

900-1899 12.00 

1900-1910  (§5  1901.1 10  1910.999) 24.00 

1910(15  1910. 1000  fowid) 14  00 

191 1-1925 9.00 

1926 12.00 

1927-tnd 25.00 

30  Parts: 

0-199 22.00 

200-699 15.00 

70O-6id 21.00 

31  Parts: 

0-199 15.00 

200-6id 19.00 

32  Parts: 

1-39,  Vol.  1 15.00 

1-39.  VoJ.  R 19.00 

1-39,  Vol.  n 18.00 

1-189 25.00 

190-399 28.00 

400-629 24.00 

630-699 14.00 

700-799 : 17.00 

800-End 18.00 

33  Parts: 

1-124 16.00 

125-199 18.00 

200-6kJ 20.00 

34  Parts: 

1-299 23.00 

300-399 „ 14.00 

400-6kJ 27.00 

35  10.00 

36  Parts: 

1-199 12.00 

200-tnd 25.00 

37  15.00 

38  Parts: 

0-17 .; 24.00 

18-£nd 21.00 

39  14.00 

40  Parts: 

•1-51 : 27.00 

52 28.00 

53-60 31.00 

61-80 14.00 

81-85 11.00 

86-99 26.00 

100-149 ._ „ 27.00 

150-189 23.00 

190-259 13.00 

260-299 22.00 

300-399 1 1 .00 

400-424 „ 23.00 

425-699 23.00 

700-789 17.00 

790-bid 2 1 .00 

41  Chapters: 

1,  1-1  fo  1-10 13.00 

1,  1-11  to  Appendix.  2  (2  Resorved) 13.00 

3-6 14.00 

7 6.00 

8 ; 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Pom  1-5 13.00 

18,  Vol.  R.  Ports  6-19 _ 13.00 

18  Vol.  Rl,  Ports  20-52 13.00 


Revteion  Datt 

Julyl. 

1991 

July  1, 

1991 

July  1, 

1990 

July  1. 

1991 

July  1. 

1991 

Julyl. 

1990 

"July  1, 

1989 

July!, 

1990 

Julyl, 

1991 

July  1. 

1990 

Julyl. 

1991 

Julyl. 

1991 

Julyl, 

1990 

Julyl, 

1990 

*July  1, 

1984 

'Julyl. 

1984 

'July  1, 

1984 

Julyl, 

1991 

Julyl, 

1990 

Julyl. 

1990 

Julyl. 

1991 

Julyl, 

1991 

Julyl. 

1991 

Julyl, 

1990 

Julyl, 

1990 

Julyl, 

1990 

Julyl, 

1990 

Julyl. 

1991 

Julyl, 

1990 

Julyl, 

1991 

Julyl, 

1990 

Julyl, 

1990 

Julyl, 

1990 

Julyl, 

1991 

Julyl, 

1990 

Julyl, 

1990 

Julyl, 

1991 

Julyl. 

1990 

Julyl, 

1991 

Julyl, 

1991 

Julyl, 

1991 

Julyl, 

1990 

Julyl, 

1990 

Julyl, 

1990 

Julyl, 

1990 

Julyl, 

1990 

Julyl, 

1990 

Julyl. 

1990 

•Julyl, 

1989 

Julyl, 

1990 

Julyl. 

1990 

'Julyl, 

1984 

'Julyl, 

1984 

'Julyl, 

1984 

'Julyl, 

1984 

'Julyl, 

1984 

'Julyl. 

1984 

'Julyl. 

1984 

'July  1, 

1984 

'Julyl. 

1984 

'Julyl. 

1984 

Tltl*  Prict  RovtoionDatc 

19-100 13.00  '  July  1.  1984 

1-100 8.50  '  July  1,  1990 

101 24.00  July  1,  1990 

102-200 11-00  Julyl,  1991 

201-tnd 13.00  July  1,  1990 

42  Parts: 

1-60 16.00  Gel.  1.  1990 

61-399 5.50  Oct.  1,  1990 

400-429 21.00  Oct.  1,  1990 

430-&id 25.00  Oct.  1,  1990 

43  Parts: 

1-999 19.06  Oct.  1,  1990 

1000-3999 26.00  Oct.  1.  1990 

4000-6id 12.00  Oct.  1,  1990 

44  23.00  Oct.  1,  1990 

45  Parts: 

1-199 17.00  Oct.  1.  1990 

200-499 12.00  Oct.  1,  1990 

500-1199 26.00  Oct.  1.  1990 

1200-6id 18.00  Oct.  1.  1990 

46  Parts: 

1-40 14.00  Oct.  1,  1990 

41-69 14.00  Oct.  1,  1990 

70-89 8.00  Oct.  1.  1990 

90-139 12.00  Oct.  1.  1990 

140-155 13.00  Oct.  1,  1990 

156-165 14.00  Oct.  1.  1990 

166-199 14.00  Oct.  I,  1990 

200-499 20.00  Oct.  1,  1990 

500-End 11.00  Oft  1,  1990 

47  Parts: 

0-19 19.00  Oct.  1,  1990 

20-39 18.00  Oct.  1,  1990 

40-69 9.50  Oct.  1,  1990 

70-79 18.00  Oct.  1,  1990 

80-End 20.00  Oct.  1,  1990 

48  Chapters: 

1  (Ports  1-51) 30.00  Oct.  1, 

1  (Ports  52-99) 19.00  Oct.  1. 

2  (Ports  201-251) 19.00  Oct.  1,  1990 

2  (Ports  252-299) 15.00  Oct.  1,  1990 

3-6 19.00  Oct.  1, 

7-14 26.00  Oct.  1 

15-End 29.00  Oct.  1,  1990 

49  Parts: 

1-99 14.00  Oct.  1.  1990 

100-177 27.00  Oct.  1,  1990 

178-199 22.00  Oct.  1,  1990 

200-399 21.00  Ott.  1,  1990 

400-999 26.00  Oct.  1,  1990 

1000-1199 17.00  Oct.  1,  1990 

1200-tnd - 19.00  Oct.  1,  1990 

50  Parts: 

1-199 20.00  Oct.  1,  1990 

200-599 16.00  Oct.  1,  1990 

600-6id 15.00  Oct.  1.  1990 

CFR  Index  ond  Findings  Aids 30.00  Jon.  1.  1991 

Comptett  1991  OR  set 620.00  1991 

Microfiche  CFR  Edition: 

Complete  set  (one-time  moiling) 185.00  1988 

Complele  set  (one-time  mailing) 185.00  1989 

Subscription  (moiled  as  issued) 188.00  1990 

Subscription  (mailed  as  issued) 188.00  .        1991 


1990 
1990 


1990 
1990 
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Title 


PtIc#      Revision  Dsle 


Individoal  copies 2.00 


1991 


'  Bacous*  rntt  3  is  an  onnud  compilation,  this  voluni*  and  ol  prtviovs  volumts  shouM  bt 
rstowMl  OS  0  pofnonont  fvrarwKa  soufca. 

'Th*  July  I,  198S  adhion  o(  3}  OR  Ports  1-189  contoins  o  nott  only  lor  Ports  1-39 
indusiv*.  For  th*  M  ttxt  o<  ttw  Ooions*  Acquisition  Rogukilions  in  Parts  1-39.  consult  Ih* 
Htm  cm  volumn  issuod  as  oi  July  1,  1984.  containing  ttws*  pvts. 

'ThoJuly  1.  198S  odHion  of  41  CFR  Oioptars  1-100  cantoim  o  noM  only  iar  Oiiptars  1  M 
49  indusiva  for  llta  full  taxt  of  procurament  rcgulatians  in  Oioptars  1  to  49.  consult  tha  alavan 
CFR  volumas  issuad  as  of  July  1.  1984  containing  ttiosa  choplars. 

*  No  awandmants  to  this  voluma  wara  promulgotad  during  tlw  pariod  Jon.  1.  1987  to  Oac. 
31,  1990  Tha  CFR  voluma  issuad  Jonuory  1.  1987.  should  be  ratoinad. 

*No  omandmants  to  this  voluma  wara  proniulgatad  during  tha  pariod  Apr.  1.  1990  to  Mar. 
31,  1991   Tha  CFR  voluma  issuad  April  1.  1990.  should  ba  ratoinad. 

*No  omamknents  to  this  voluma  wara  promulgotad  during  tha  pariod  July  1.  1989  to  Juna 
30.  1991.  T)ia  (7*  voluma  issuad  July  1.  1989,  should  ba  rMmad. 

''No  oniandwants  to  this  volunia  nvara  promulgatad  during  tha  pariod  July  1,  1990  to  Juna 
30.  1991.  Tha  CFR  voluma  issuad  July  1.  1990.  should  ba  ratoinad. 


VOL 
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Public  Laws 


102d  Congress,  1st  Session,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  prices). 


Odii  Proctsang  Code 

♦6216 


Superintendent  of  Documents  Subscriptions  Order  Form 

Charge  your  order. 
It's  easy! 


DYES, 


'  •  please  send  me 
for  $119  per  subscription. 

1.  The  total  cost  of  my  order  is  $_ 


To  fax  your  orders  and  inquiries— (202)  275-0019 
subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress,  1st  Session,  1991 


International  customers  please  add  25%. 
Please  Type  or  Print 

2 

(Company  or  personal  name) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Additional  address/anention  line) 


3.  Please  choose  method  of  payment: 

I  I  Ch^ck  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account  I  I  I  I  I  I  I  l~ll 
I I  VISA  or  MasterCard  Account 


(Street  address) 


(City,  State,  ZIP  Code) 

i L 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
.4.  Mall  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


1751 


UMI 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1, 1060 
SUPPLEMENT:  Revised  lanuary  1. 1901 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Offlce  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  ^m  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 


Order  Processing  Code:   *6788 


DYES 


Charge  your  orthr. 
To  fax  your  ordort  and  Inqulrloo.  202-275-2S2t 


•  please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUTOE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

I     S/N  069-000-00020-7  at  $12.00  each. 

-J copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00038-0  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Pleaso  Type  or  Print 

2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account    I    I    I    I    I    l"T1-n 


(Street  address) 


[U  VISA"  or  MasterCard  Account 

cm 


(City,  State,  ZIP  Code) 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington.  DC  20402-9325 


»/•! 


Microfiche  Editions 


Federal  Register 

The  Federal  Register  is  pybfished  daily  in 
24x  microfiche  format  and  maHed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximateiy  196  volunwt 
and  revised  at  least  ortce  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $97.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 


•  •  • 


Superintendent  of  Documents  Subscriptions  Order  Form 


*6462 


DYES, 


Charge  your  order. 
It's  easy! 

Chsrg*  onltra  may  b*  l»l«p*Kio»d  lo  dw  GPO  ontw 
dnk  ■  (202)  783-3238  from  8:00  a.m.  lo  4:00  p.m. 
•Mtam  ttnw.  Monday-Friday  (axcapl  hoWaya) 


pkase  send  me  Che  following  indicated  subscripcions: 
241  WCROnCHE  FOfdUT: 


.  Cod*  ol  F«i«rat  RtguMonK 


.0ns  year  1195 
.Currant  year.  S1 88 


.8bin«Mthc  $97.50 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 
Please  Type  or  Print 


All  prices  inchide  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Company  or  penoml  name) 


(Additioial  addras/anentioa  Ime) 


(Street  address) 


(City.  Stale.  ZIP  Code) 
I L 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Dooiments 

n  GPO  Deposit  Account         nQZEHEHl'D 
r~|  VISA  or  MasterCard  Account 

I  I  I  I  I  11  I  I  I  I  I  I  1  I  I  iTTn 

Thank  you  for  your  order! 


(Credit  card  expimio*  dale) 


(DajKime  pdone  laelediiit  area  ca<g> 
4«  UiB  To:  Soperiaieadeal  ai  PiininMiiti. 


(Signature) 
OfRce.  Washington.  DXT.  20402-9371 


(Rev.  2/W) 


.c.CbV^^'^ 


:^\0\^'^ 


New  Publication 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  17 

Regulations  Governing  the 
Financing  of  Commercial  Sales  of 
Agricultural  Commodities 

agency:  Foreign  Agricultural  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Foreign  Agricultural 
Service  (FAS)  is  amending  the 
regulations  applicable  to  the  financing 
of  the  sale  and  exportation  of 
agricultural  commodities  pursuant  to 
title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L  480).  which 
appeared  as  an  interim  rule  published  in 
the  Federal  Register  on  February  1, 1991 
(56  FR  3966),  to  correct  an  error  therein. 
The  prohibition  on  financing  of 
payments  made  to  an  agency  owned  or 
controlled  by  the  participant  or 
government  of  the  destination  country 
should  have  been  limited  to  payments  of 
commissions. 

EFFECTIVE  DATE:  October  9, 1991.  See 

"Supplementary  Information." 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  B.  Delaplane,  Director,  Public 
Law  480  Operations  Division,  Export 
Credits,  Foreign  Agricultural  Service, 
room  4549  South  Building,  U.S. 
Department  of  Agriculture,  14th  and 
Independence,  SVV..  Washington,  DC 
20250-1000.  Telephone:  (202)  447-3664. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classiFied  as  "nonmajor."  It  has 
been  determined  that  this  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  will 
not  cause  a  major  increase  in  costs  to 


consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies  or  geographic  regions;  and  will 
not  have  an  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.  based  enterprises  to  compete  with 
foreign  based  enterprises  in  domestic  or 
export  markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24. 1983). 

On  February  1, 1991,  the  Foreign 
Agricultural  Service  (FAS)  published  an 
interim  rule  at  56  FR  3966  that  amended 
the  regulations  applicable  to  the 
financing  of  the  sale  and  exportation  of 
agricultural  commodities  pursuant  to 
title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954.  as  amended  (Pub.  L.  480).  Those 
revisions  were  implemented  to  comply 
with  amendments  made  by  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  to  Public  Law  480  which 
became  effective  January  1, 1991.  The 
title  I,  Public  Law  480  regulations  had. 
for  many  years,  stated  that  a 
commission  "to  any  agency,  including  a 
corporation,  owned  or  controlled  by  the 
participant  or  the  government  of  the 
destination  country  is  not  eligible  for 
financing."  (§  17.8(c)(2)).  As  stated  in  the 
preamble  to  the  interim  rule,  references 
to  "commissions"  in  S  17.8(c)  were 
changed  to  "payments"  in  order  to  be 
consistent  with  the  items  required  to  be 
reported  under  S  17.12  of  the  regulations. 
Section  17.8(c)  defines  "payments"  to 
include  commissions,  fees  and  any  other 
compensation  of  any  kind  and  "other 
compensation  of  any  kind"  is  defined  to 
mean  aiiything  given  in  return  for  any 
consideration,  services,  or  benefits 
received  or  to  be  received. 

The  effect  of  this  change  in  8  17.8(c)(2) 
could  be  interpreted  as  preventing  the 
financing  of  legitimate  costs  paid  by  an 
ocean  transportation  supplier  to  an 
agency  owned  or  controlled  by  the 
participant  or  the  government  of  the 


destination  country  for  services,  such  as 
for  discharging  or  lightening.  This  was 
not  the  intent  of  the  amendment.  A 
prohibition  on  financing  the  costs  of 
such  services  would  interfere  with 
normal  procedures  regarding  handling  of 
shipments. 

This  amendment  returns  to  the  use  of 
the  term  "commissions"  in  §  17.8(c)(2) 
and  amends  the  first  sentence  of  (  17.8 
to  conform  thereto.  The  requirement  in 
S  17.12  that  ell  payments,  including 
commissions,  to  firms  owned  or 
controlled  by  the  participant  or  the 
importer  must  be  reported  to  the 
Department  of  Agriculture  by  suppliers 
is  unaffected  by  this  amendment. 

It  is  found  that  general  notice  of 
proposed  rulemaking  and  public 
procedures  thereon  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  with  regard  to  this  rule. 
Implementing  this  necessary  change 
through  a  notice  of  proposed  rulemaking 
could  delay  the  shipment  of  needed 
commodities  under  the  title  I,  Public 
Law  480  program  as  participants  may 
postpone  purchases  and  shipments  until 
the  regulation  is  changed.  Alternatively, 
if  shipments  went  forward,  a  failure  to 
change  the  regulation  would  jeopardize 
full  and  timely  freight  payments  to 
ocean  transportation  suppliers  and 
unduly  burden  recipient  countries. 

This  rule  relieves  a  restriction  in  the 
present  regulations  and,  therefore,  may 
be  made  effective  upon  publication  in 
the  Federal  Register. 

The  authority  citation  is  also  revised 
to  utilize  a  more  abbreviated  format 
with  no  substantive  change. 

List  of  Subjects  in  7  CFR  Part  17 

Agricultural  commodities.  Exports. 
Finance,  Maritime  carriers. 

Accordingly,  7  CFR  part  17,  subpart  A. 
is  amended  as  follows: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1701-1705. 17368, 173fJf;. 
5676:  E.0. 12220,  45  FR  44245. 

2.  Section  17.8,  is  amended  by  revising 
the  first  sentence  of  paragraph  (c) 
introductory  text  and  paragraph  (c)(2)  to 
read  as  follows: 

§  17ii  Feet,  discounts,  commissions, 
brand  names. 
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(c)  Commissions,  fees  and  payments. 
The  term  "payment"  means  a 
commission,  fee,  or  other  compensation 
of  any  kind.  *  *  * 

•        «        •        *        * 

(2)  A  commission  paid  or  to  be  paid  to 
any  agency,  including  a  corporation, 
owned  or  controlled  by  the  participant 
or  the  government  of  the  destination 
country  is  not  eligible  for  fmancing. 
***** 

Signed  at  Washington.  DC  on  September 
13. 1991. 

F.  Paul  Dickerson, 

General  Sales  Manager,  Foreign  Agricultural 
Service:  and  Vice  President,  Commodity 
Credit  Corporation. 
[FR  Doc.  91-24317  Filed  10-6-91:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  100,  208, 235  and  242 

[INS  No.  1343-91] 

RIN1115-AC67 

Asylum  Application  Mail-In  Program  to 
Asylum  Offices  Issuance  of  Charging 
Documents  in  Exclusion  and 
Deportation  Proceedings  by 
Supervisory  Asylum  Officers 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  This  interim  rule  establishes 
procedures  to  be  used  in  filing  for 
asylum  under  section  208  and 
withholding  of  deportation  under  section 
243(h)  of  the  Immigration  and 
Nationality  Act,  as  amended  by  the 
Refugee  Act  of  1980.  The  rule  modifies 
the  final  rule  on  asylum  adjudication.  It 
establishes  seven  Asylum  Offices  and 
their  jurisdictions.  It  further  indicates 
how  asylum  and  withholding  of 
deportation  applications  should  be  filed 
by  mail  with  these  Offices  instead  of 
with  Service  district  offices  and 
suboffices. 

This  rule  also  amends  8  CFR  235.6(a) 
and  242.1(a)  to  give  authority  to  issue 
charging  documents  in  exclusion  and 
deportation  proceedings  to  the  Assistant 
Commissioner,  Refugees,  Asylum  and 
Parole,  and  to  supervisory  asylum 
officers. 

DATES:  This  interim  rule  is  effective 
October  9, 1991.  Written  comments  must 
be  submitted  on  or  before  November  8, 
1991. 


ADDRESSES:  Please  submit  comments  in 
triplicate  to  the  Director,  Policy 
Directives  and  Instructions  Branch, 
Records  Systems  Division,  Immigration 
and  Naturalization  Service,  room  5304, 
425  Eye  Street,  NW..  Washington,  DC 
20536. 

FOR  FURTHER  INFORMATION  CONTACT 
Irma  Rios,  Senior  Asylum  Officer, 
Immigration  and  Naturalization  Service, 
425  Eye  Street  NW.,  room  1203, 
Washington,  DC  20536,  telephone  202- 
514-5498. 

SUPPLEMENTARY  INFORMATION:  This 
modification  to  the  final  rule  on  asylum 
adjudication  published  on  July  27, 1990 
(55  FR  30674),  is  being  published  as  an 
interim  rule  in  order  to  modify  filing 
procedures  for  asylum  and  withholding 
of  deportation  applications  concurrent 
with  the  establishing  of  asylum  offices 
as  part  of  the  new  asylum  adjudication 
structure  created  by  the  July  27, 1990 
rule.  Comments  are  solicited  and  will  be 
considered  for  possible  modification  of 
this  rule  if  it  is  determined,  on  the  basis 
of  these  comments  and/or  practice,  that 
this  change  is  not  beneficial  to  both  the 
government  and  the  public  as  is 
anticipated. 

Seven  asylum  offices  have  been 
established  at:  Newark,  NJ;  Arlington. 
VA:  Miami,  FL;  Houston.  TX;  Chicago. 
IL;  and  Los  Angeles  and  San  Francisco. 
CA.  These  are  situated  close  to  where 
the  majority  of  asylum  applications  have 
been  filed  in  past  years.  Jurisdictions  of 
these  offices  have  been  developed  to 
make  effective  use  of  full-time  asylum 
officers  and  to  handle  asylum 
applications  arising  in  all  Service 
districts  as  efficiently  as  possible. 
Asylum  o^icers  will  be  assigned  to 
these  offices,  each  of  which  will  be 
headed  by  a  Director. 

The  vast  majority  of  asylum 
interviews  will  be  held  at  the  asylum 
office  sites.  Asylum  officers  periodically 
will  visit  district  and  file  control  offices 
more  than  300  miles  from  the  asylum 
office  site  and  ports  of  entry  in  order  to 
interview  asylum  applicants.  In 
addition,  and  depending  on  the  number 
of  asylum  applications  received 
("receipts"),  asylum  officers  will  be 
including  in  their  circuit  rides  some 
locations  which  are  less  than  the  300- 
mile  limit  mentioned  above.  All 
scheduling  of  interviews,  including  those 
away  from  the  asylum  offices,  will  be 
controlled  by  the  Director  of  the 
respective  asylum  office.  Therefore,  it  is 
essential  that  asylum  applications  be 
received  directly  by  the  asylum  offices, 
so  that  interviews  can  be  scheduled  as 
promptly  as  possible  in  keeping  with  the 
overall  workload  within  the  jurisdiction 
of  each  asylum  office. 


Present  mailing  and  street  addresses 
of  the  seven  asylum  offices  are  provided 
below.  Updates  and/or  changes  to  these 
addresses  or  locations  will  be  published 
by  Notice  in  the  Federal  Register. 

Newark,  New  Jersey 

(Mailing  and  street  address),  20 
Washington  Place.  6th  Floor.  Newark, 
New  Jersey  07102 

Arlington,  Virginia 

(Mailing  address),  P.O.  Box  3599, 
Arlington,  Virginia  22203-0599 

(Street  address),  1521  North  Danville 
Street,  Arlington.  Virginia  22201 

Miami,  Florida 

(Mailing  address).  P.O.  Box  351600. 

Miami.  Florida  33135-1600 
(Street  address),  701  SW  27th  Avenue, 

Suite  1400,  Miami,  Florida  33135 

Houston,  Texas 

(Mailing  address).  P.O.  Box  670626. 

Houston,  Texas  77267-0262 
(Street  address),  509  North  Belt  Street, 

4th  Floor.  Houston.  Texas  77060 

Chicago,  Illinois 

(Mailing  and  street  address),  175  West 
Jackson  Boulevard,  Suite  1641, 
Chicago,  Illinois  60604 

Los  Angeles,  California 

(Mailing  address,  for  an  interim  basis), 

P.O.  Box  30116,  Laguna  Niguel, 

California  92607-0116 
(Street  address,  for  an  interim  basis), 

24000  Avila  Road.  First  Floor,  Laguna 

Niguel,  California  92677 

San  Francisco 

(Mailing  address).  P.O.  Box  77530.  San 

Francisco,  California  94107 
(Street  address),  1727  Mission  Street, 

San  Francisco,  California  94103 

Applicants  residing  in  the  jurisdiction 
of  district  offices  or  suboffices  which 
will  not  be  visited  by  asylum  officers 
must  appear  for  their  interviews  at  the 
asylum  office  with  jurisdiction  over  their 
place  of  residence.  Applicants  whose 
district  or  suboffice  will  be  visited  by 
asylum  officers  and  who  indicate  a 
willingness  to  be  interviewed  at  the 
asylum  office  will  be  scheduled  for  an 
earlier  interview  whenever  this  is 
possible.  Applicants  who  request 
asylum  at  ports  of  entry  will  be 
interviewed  by  asylum  officers  at  those 
ports  unless  exclusion  proceedings  are 
commenced  against  these  applicants. 
The  asylum  interview  will  be  conducted 
after  the  applicant  has  had  time  to 
properly  prepare  his/her  case. 
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Asylum  officers  will  visit  the 
following  district  offices  and  suboffices 
on  a  regular  basis  depending  upon 
workload: 

From  the  Newark  Asylum  Office: 
Portland,  ME;  Buffalo,  NY;  St.  Albans. 
VT;  Boston.  MA;  and  Philadelphia.  PA. 

From  the  Arlington  Asylum  Office: 
Atlanta.  GA;  Charlotte,  NC;  and 
Pittsburgh,  PA. 

From  the  Miami  Asylum  Office:  San 
Juan.  PR;  Jacksonville,  FL;  and  Tampa, 
FL 

From  the  Houston  Asylum  Office: 
Dallas,  TX;  Denver,  CO;  El  Paso.  TX; 
New  Orleans,  LA;  Harlingen.  TX;  San 
Antonio.  TX;  Salt  Lake  City.  UT;  and 
Memphis,  TN. 

From  the  Chicago  Asylum  Office: 
Cleveland,  OH;  Detroit,  MI;  St.  Paul, 
MN:  Kansas  City,  MO;  Omaha.  NE; 
Louisville,  KY;  St.  Louis.  MO;  Helena. 
MT;  and  Cincinnati,  OH. 

From  the  Los  Angeles  Asylum  Office: 
San  Diego,  CA;  Las  Vegas,  NV;  and 
Phoenix,  AZ. 

From  the  San  Francisco  Asylum 
Office:  Reno,  NV;  Seattle,  WA;  Portland, 
OR;  Anchorage,  AK;  Honolulu,  HI; 
Fresno,  CA;  and  Agana  CU. 

This  modified  procedure  for  filing 
asylum  applications  is  expected  to 
benefit  both  applicants  and  the 
government  because  of  the  more  rapid 
receipt  of  applications  at  the  asylum 
offices  and  the  avoidance  of  time- 
consuming  alien  file  transfer 
arrangements.  Interviews  will  be 
scheduled  as  promptly  as  possible  and 
there  will  be  minimal  variation  in  the 
time  elapsed  between  the  filing  of  an 
application  and  notification  of  an 
interview  appointment  date. 

An  initial  application  for  employment 
authorization  (Form  1-765)  may  be 
submitted  at  the  same  time  as  the 
asylum  application.  Applicants  who 
have  filed  non-frivolous  asylum 
applications  will  be  notified  to  report  to 
local  district  offices  or  sub-offices  for 
the  issuance  of  employment 
authorization  documents. 

The  filing  procedures  for  asylum  and 
withholding  of  deportation  are  being 
modified  to  include  the  submission  of  2 
photographs  as  part  of  the  application 
for  all  applicants  and  dependents.  This 
modification  is  required  for  proof  of 
identity  of  the  applicants.  The 
photographs  must  meet  the 
specifications  required  on  the  Form  I- 
580,  Request  for  Asylum  In  the  United 
States. 

This  ruJe  also  permits  the  Assistant 
Commissioner.  Refugees,  Asylum  and 
Parole,  end  supervisory  asylum  officers 
to  Issu"  charging  documents  initiating 
exclusion  and  deportation  proceedings. 
If  the  asylum  officer  denies  the  asylum 


claim,  the  alien  may  in  most  cases 
renew  the  claim  before  an  immigration 
judge  after  the  institution  of  deportation 
or  exclusion  proceedings.  Under  current 
regulations,  however,  the  asylum  officer 
must  refer  the  case  to  the  district  office 
for  issuance  of  the  necessary  charging 
documents.  This  requirement  imposes 
an  administrative  burden  on  both  the 
asylum  offices  and  the  district  offices. 
The  alien  is  burdened  as  well,  since  any 
delay  in  initiation  of  proceedings  delays 
the  alien's  opportunity  to  renew  his  or 
her  claim  before  an  immigration  judge. 
This  rule  amends  SS  235.6(a]  and 
242.1(a]  of  title  8,  Code  of  Federal 
Regulations,  to  give  the  Assistant 
Commissioner,  Refugees,  Asylum  and 
Parole,  and  the  supervisory  asylum 
officers  authority  to  issue  the  charging 
documents  necessary  to  institute 
exclusion  or  deportation  proceedings. 
This  amendment  will  benefit  both  the 
Service  and  the  asylum  applicantby 
assuring  prompt  initiation  of 
proceedings. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  upon  the  "good  cause" 
exception  found  at  5  U.S.C.  553(d).  The 
reason  for  immediate  implementation  of 
this  interim  rule  is  that  the  seven  asylum 
offices  already  are  open  throughout  the 
United  States.  Asylum  applicants  will  be 
better  served  by  filing  their  applications 
directly  with  the  asylum  offices,  rather 
than  filing  applications  with  district  and 
files  control  offices,  which  would  then 
need  to  forward  the  applications  to  the 
asylum  offices.  This  mail-in  procedure 
for  asylum  applications  will  expedite  the 
asylum  adjudication  process  and  will 
prevent  the  potential  loss  of  applications 
ill  the  forwarding  process.  The  Service 
would  thereby  be  able  to  provide 
asylum  benefits  more  expeditiously.  It  is 
also  unnecessary  to  comply  with  the 
notice  and  comment  requirements  of  5 
U.S.C.  553  in  giving  the  Assistant 
Commissioner,  Refugees,  Asylum  and 
Parole,  and  supervisory  asylum  officers 
auterity  to  issue  charging  documents. 
This  expansion  of  the  authority  of  these 
officers  relates  to  agency  procedure  and 
practice.  As  noted  above,  allowing  these 
officers  to  issue  charging  documents  will 
provide  for  more  efficient  processing  of 
asylum  claims,  resulting  in  more  prompt 
review  of  these  claims  by  immigration 
judges.  This  rule,  as  a  whole,  benefits 
both  the  Service  and  aliens  who  wish  to 
seek  asylum  in  exclusion  and 
deportation  proceedings.  For  these 
reasons,  the  Commissioner  of 
Immigration  and  Naturalization  finds 
that  good  cause  exists  for  making  this 
rule  effective  immediately  upon 
publication  in  the  Federal  Register. 


In  accordance  with  5  U.S.C.  e05(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  E.0. 12291.  The 
information  collections  in  this  rule  havp 
been  approved  under  the  Paperwork 
Reduction  Act  under  0MB  Control  No. 
1115-0086.  Modifications  to  this 
information  collection  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  for  their  review  and 
clearance. 

List  of  Subjects 

8  CFR  Part  100 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies). 

8  CFR  Part  208 

Administrative  practice  and 
procedure,  Aliens,  Asylum,  Immigration. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  235 

Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Parts  242 

Administrative  practice  and 
procedure.  Aliens. 

Accordingly,  title  8.  chapter  L 
subchapter  B  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100--STATEMENT  OF 
ORGANIZATION 

1.  The  authority  citation  for  part  100  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103;  8  CF?.  part  2. 

2.  Section  100.4  is  amended  by  adding 
a  new  paragraph  (g)  to  read  as  follows: 

{1004    Fletd  Service. 

•  •  e  e  • 

(g)  Asylum  Offices,  (1)  Newark,  New 
Jersey.  The  Asylum  Office  In  Newark 
has  jurisdiction  over  the  state  of 
Pennsylvania  excluding  the  jurisdiction 
of  the  Pittsburgh  suboffice,  and  the 
States  of  Maine,  New  Hampshire. 
Vermont,  New  York,  Connecticut, 
Massachusetts,  Rhode  Island.  New 
Jersey,  and  Delaware. 

(2)  Arlington,  Virginia.  The  Asylum 
Office  in  Arlington  has  jurisdiction  over 
the  District  of  Columbia,  the  western 
portion  of  the  state  of  Pennsylvania 
currently  within  the  jurisdiction  of  the 
Pittsburgh  suboffice,  and  the  States  of 
Maryland,  Virginia,  West  Virginia, 
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North  Carolina,  Georgia,  Alabama,  and 
South  Carolina. 

(3)  Miami,  Florida.  The  Asylum  OfTice 
in  Miami  has  jurisdiction  over  the  State 
of  Florida,  the  Commonwealth  of  Puerto 
Rico,  and  the  United  States  Virgin 
Islands. 

(4)  Houston,  Texas.  The  Asylum 
Office  in  Houston  has  jurisdiction  over 
the  States  of  Louisiana,  Arkansas, 
Mississippi,  Tennessee,  Texas. 
Oklahoma,  New  Mexico,  Colorado. 
Utah,  and  Wyoming. 

(5)  Chicago,  Illinois.  The  Asylum 
Office  in  Chicago  has  jurisdiction  over 
the  States  of  Illinois.  Indiana,  Michigan, 
Wisconsin,  Minnesota,  North  Dakota. 
South  Dakota,  Kansas,  Missouri.  Ohio. 
Iowa,  Nebraska.  Montana,  Idaho,  and 
Kentucky. 

(6)  Los  Angeles,  California.  The 
Asylum  Office  in  Los  Angeles  has 
jurisdiction  over  the  State  of  Arizona, 
the  southern  portion  of  California  as 
listed  in  8  CFR  100.4(b)(16)  and 
100.4(b)(39),  and  that  southern  portion  of 
the  state  of  Nevada  currently  within  the 
jurisdiction  of  the  Las  Vegas  suboffice. 

(7)  San  Francisco,  California.  The 
Asylum  Office  in  San  Francisco  has 
jurisdiction  over  the  northern  part  of 
California  as  listed  in  8  CFR  100.4(b](13]. 
the  portion  of  Nevada  currently  under 
the  jurisdiction  of  the  Reno  suboffice. 
and  the  States  or  Oregon,  Washington. 
Alaska,  and  Hawaii  and  the  Territory  of 
Guam. 

PART  208— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
DEPORTATION 

3.  The  authority  citation  for  part  208  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1158, 1228. 1252. 
1282;  8  CFR  part  2. 

4.  Section  208.3  is  amended  by  adding 
a  new  last  sentence  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

S  20SJ    Fonn  of  application. 

(a)  *  *  *  The  application  for  asylum 
or  withholding  of  deportation  shall  also 
be  accompanied  by  2  photographs  of 
each  applicant  and  each  dependent 
included  on  the  application.  ^. 

5.  Section  208.4  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Redesignating  paragraph  (b)  as 
paragraph  (c):  and 

c.  Adding  a  new  paragraph  (b)  to  read 
as  follows: 

S20S.4    RHng  ttw  appUcatioa 

(a)  With  the  Asylum  Office  by  mail 
Except  as  provided  in  paragraphs  (b) 
and  (c)  of  this  section,  applications  for 


asylum  or  withholding  of  deportation 
shall  be  filed  directly  by  mail  with  the 
asylum  office  having  jurisdiction  over 
the  place  of  the  applicant's  residence, 
or,  in  the  case  of  an  alien  without  a 
United  States  residence,  the  applicant's 
current  lodging,  or  over  the  land  border 
port  of  entry  from  which  the  applicant 
seeks  admission  to  the  United  States. 
The  addresses  of  the  asylum  offices  are 
available  through  the  local  Immigration 
and  Naturalization  Service  Information 
Unit. 

(b)  With  the  District  Director.  In  the 
cases  of: 

(1)  Stowaways  who  are  presented  to 
the  Service, 

(2)  Crewmen  who  affirmatively 
approach  a  Service  officer  in  order  to 
file  for  asylum,  and 

(3)  Other  aliens  seeking  admission  at 
a  seaport  or  airport  of  entry, 
applications  for  asylum  or  withholding 
of  deportation  shall  be  accepted  by  the 
District  Director  having  jurisdiction  over 
the  port  of  entry. 

The  District  Director  shall  immediately 
forward  the  application  to  the  asylum 
office  with  jurisdiction  over  that  port  of 
entry. 


PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

5.  The  authority  citation  for  part  235  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1182, 1183, 
1201, 1224, 1225, 1226, 1227, 1228. 125^ 

6.  In  S  235.6,  paragraph  (a)  is  amended 
by  adding  immediately  after  the  first 
sentence  a  new  second  sentence  to  read 
as  follows: 

S  235.6    Refwrai  to  Immigration  )iidgo. 

(a)  Notice.  *  *  *  If  an  asylum  officer 
denies  an  application  for  asylum  or 
withholding  of  deportation  filed  by  an 
alien  who  is  an  applicant  for  admission 
or  has  been  paroled  under  S  212.5 
of  this  chapter,  this  Notice  may  be 
signed  and  dehvered  to  the  alien  by  the 
supervisory  asylum  officer  or  by  the 
Assistant  Commissioner.  Refugees, 
Asylum  and  Parole.  •  •  * 


PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABIUTY  OF 
AUENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY. 
HEARING,  AND  APPEAL 

7.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 

Authority:  6  LI.S.C  1103, 1162. 1252:  8  CFR 
part  2. 


8.  Section  242.1  is  amended  by 
replacing  the  "."  at  the  end  of  paragraph 
(a](19]  with  a  ":"  and  by  adding 
paragraphs  (a](20)  and  (a)(21)  to  read  as 
follows: 

S  242.1    Ordar  to  ahow  cauaa  and  notica  of 
haarlng. 

(a)     *     •     * 

(20)  The  Assistant  Commissioner. 
Refugees,  Asylum  and  Parole; 

(21)  Supervisory  asylum  officers. 

Dated:  October  3, 1991. 
Gene  McNary, 

Commissioner. 

[FR  Doc.  91-24291  Filed  10-6-91;  8:45  am) 

BILLMO  COOe  4410-01-« 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 
RIN:  3084-AA26 

Rules  for  Using  Energy  Cost  and 
Consumption  Information  Used  In 
Labeling  and  Advertising  of  Consumer 
Appliances  Under  the  Energy  Policy 
and  Conservation  Act;  Ranges  of 
Comparability  for  Refrigerators, 
Refrigerator-Freezers  and  Freezers 

agency:  Federal  Trade  Commission. 
action:  Final  rule. 

SUMMARY:  Under  the  Appliance 
Labeling  Rule,  each  required  label  on  a 
covered  appliance  must  show  a  range, 
orscale,  indicating  the  range  of  energy 
costs  or  efficiencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  The  Federal  Trade 
Commission  publishes  the  ranges 
annually  in  the  Federal  Register  if  the 
upper  or  lower  limits  of  the  range 
change  by  15%  or  more  from  the 
previously  published  range.  If  the 
Commission  does  not  publish  a  revised 
range,  it  must  publish  a  notice  that  the 
prior  range  will  be  applicable  until  new 
ranges  are  published. 

"Hie  Commission  is  today  announcing 
that  the  ranges  published  for 
refrigerators,  refrigerator-freezers  and 
freezers  on  November  20, 1990,  will 
remain  in  effect  until  new  ranges  are 
published. 

EFFECTIVE  DATE:  October  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
James  Mills,  Attorney,  202-326-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  On 

November  19. 1979.  the  Commission 
issued  a  final  rule.  *  pursuant  to  Section 


>  44  FR  66460.  le  CFR  SOS. 


II 
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324  of  the  Energy  Policy  and 
Conservation  Act  of  1975.*  covering 
certain  appliance  categories,  including 
refrigerators,  refrigerator-freezers  and 
fieezers.  The  rule  requires  that  energy 
costs  and  related  information  be 
disclosed  on  labels  and  in  retail  sales 
catalogs  for  all  refrigerators, 
refrigerator-freezers  and  freezers 
presently  manufactured.  Certain  point- 
of-sale  promotional  materials  must 
disclose  the  availability  of  energy  usage 
information.  If  a  refrigerator, 
refrigerator-freezer  or  freezer  is 
advertised  in  a  catalog  from  which  it 
may  be  purchased  by  cash,  charge 
account  or  credit  terms,  then  the  range 
of  estimated  annual  energy  costs  for  the 
product  must  be  included  on  each  page 
of  the  catalog  that  lists  the  product.  The 
required  disclosures  and  all  claims 
concerning  energy  consumption  made  in 
writing  or  in  broadcast  advertisements 
must  be  based  on  the  results  of  test 
procedures  developed  by  the 
Department  of  Energy,  which  are 
referenced  in  the  rule. 

Section  305.8(b]  of  the  rule  requires 
manufacturers  to  report  the  energy 
usage  of  their  models  annually  by 
specified  dates  for  each  product  type.' 
Because  the  costs  for  the  various  types 
of  energy  change  yearly,  and  because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 

To  keep  the  required  information  in 
line  with  these  changes,  the  Commission 
is  empowered,  under  S  305.10  of  the  rule, 
to  publish  new  ranges  (but  not  more 
often  than  annually)  if  an  analysis  of  the 
new  data  indicates  that  the  upper  or 
lower  limits  of  the  ranges  have  changed 
by  more  than  15%.  Otherwise,  the 
Commission  must  publish  a  statement 
that  the  prior  range  or  ranges  remain  in 
effect  for  the  next  year. 

The  annual  reports  for  refrigerators, 
refrigerator-freezers  and  freezers  have 
been  received  and  analyzed  and  it  has 
been  determined  to  retain  the  1990 
ranges,  which  were  based  on  a  national 
average  electric  rate  of  7.88  cents  per 
kilowatt  hour  and  were  published  on 
November  20, 1990.*  In  consideration  of 
the  foregoing,  these  current  ranges  for 
refrigerators,  refrigerator-freezers  and 
freezers  will  remain  in  effect  until  the 
Commission  publishes  new  ranges  for 
these  products. 


*  Pub.  L  94-163.  89  Slat  871  (Dec.  22. 1975). 

*  Reports  for  refrigerators,  refrigerator-freezers 
and  freezers  are  due  by  August  1. 

*  55  FR  48229. 


List  of  Subjects  b  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  LabeUng, 
Reporting  and  recordkeeping 
requirements. 

The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  Section  324  of  the  Energy  Policy 
and  Conservation  Act  (Pub.  L  94-163)  (1975), 
as  amended  by  the  National  Energy 
Conservation  Policy  Act,  (Pub.  L  95-619] 
(1978),  the  National  Appliance  Energy 
Conservation  Act.  (Pub.  L  100-12](1987).  and 
the  National  Appliance  Energy  Conservation 
Amendments  of  1988,  (Pub.  L  10(>-357)(1988), 
42  U.S.C.  6294:  sec.  533  of  the  Administrative 
Procedure  Act.  5  U.S.C  553. 

By  direction  of  the  Commission. 
Donald  S.  Claik, 
Secretary. 

[FR  Doc.  91-24304  Filed  10-6-91;  8:45  am] 
Bumo  CODE  irso-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  To  Certification;  Febantel 
find  Praziquantel  Paste 

aoency:  Food  and  Drug  Administration, 
IIHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Mobay  Corp.  The  NADA  provides  for 
the  use  of  Vercom™,  a  paste  containing 
febantel  and  praziquantel,  as  an 
anthelmintic  in  dogs,  puppies,  cats,  and 
kittens.  The  supplement  adds  a  warning 
to  the  existing  label. 
EFFECTIVE  DATE:  October  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-295-8614. 
SUPPLEMENTARY  INFORMATION:  Mobay 
Corp.,  Animal  Health  Division,  Box  390, 
Shawnee,  KS  66201,  has  filed  a 
supplemental  NADA  (13S-953)  which 
provides  for  the  use  of  Vercom™,  a 
paste  containing  febantel  and 
praziquantel,  in  dogs,  puppies,  cats,  and 
kittens,  as  a  broad  spectrum 
anthelmintic.  The  supplement 
incorporates  a  warning  statement  on  the 
label,  stating  that  practitioners  should 
consider  alternative  therapy  or  use  with 


caution  in  animals  with  pre-existing 
liver  or  kidney  dysfunction. 

The  supplemental  NADA  is  approved 
as  of  September  12, 1991.  and  21  CFR 
520.903d  is  amended  to  reflect  the 
warning  statement.  This  action  does  not 
affect  the  safety  or  effectiveness  data 
supporting  the  original  application. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of  the 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  the  original  application  is  on 
file  and  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
end  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20867,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  addendum 
that  adds  the  warning  statement 
approved  by  this  supplement  will  be 
placed  with  the  existing  freedom  of 
information  summary  already  on  file. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food.  Drug,  and  Costmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  this 
approval  does  not  qualify  for  any  term 
of  marketing  exclusivity  because  no  new 
clinical  or  field  investigations  conducted 
by  the  sponsor  were  essential  to  the 
approval  of  this  supplemental  NADA. 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  acUon  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  SubjecU  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Dmg,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.903d  is  amended  by 
adding  new  paragraph  (c)(4)  to  read  as 
follows: 

§S20.M3d    FebantAl-prazlquantel  past*. 


(c)  •  •  * 

(4)  Special  considerations.  Consider 
alternative  therapy  or  use  with  caution 
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in  animals  with  pre-existing  liver  or 
kidney  dysfunction. 

Dated:  October  1. 1991. 
Robert  C  livingston. 

Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc.  91-24280  Filed  10-8-91;  8:45  am] 

BILUNQ  CODE  41S»-«1-« 


21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs  Not  Subject 
To  Certification;  Legend^^ 
(Hyaluronate  Sodium)  Injectable 
Solution 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Ehiig 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Mobay 
Corp.,  Animal  Health  Division.  The 
NADA  provides  for  the  intraarticular 
and  intravenous  use  of  Legend"™ 
(hyaluronate  sodium]  injectable  solution 
in  horses  for  the  treatment  of  carpal  or 
fetlock  joint  dysfunction  due  to 
noninfectious  synovitis  associated  with 
equine  osteoarthritis. 

EFFECTIVE  DATE  October  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  K.  Woods.  Center  for  Veterinary 
Medicine  (HFV-114],  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-295-8617. 

SUPPLEMENTARY  INFORMATION:  Mobay 
Corp.,  Animal  Health  Division,  P.O.  Box 
390,  Shawnee  Mission.  KS  66201.  filed 
NADA  140-883  which  provides  for  the 
intraarticular  and  intravenous  use  of 
Legend"*  (hyaluronate  sodium) 
injectable  solution  in  horses  for  the 
treatment  of  carpal  or  fetlock  joint 
dysfunction  due  to  noninfectious 
synovitis  associated  with  equine 
osteoarthritis.  The  NADA  is  approved 
as  o\  September  12, 1991,  and  new  21 
CFR  522.1145(e)  is  added  to  reflect  the 
approval  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)],  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 


Parklawn  Dr..  Rockville.  MD  20857.  from 
9  a.m.  to  4  p.m..  Monday  through  Friday. 

Under  secUon  512(c)(2)(F)(ii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii).  this  approval 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  September  12, 
1991,  because  new  clinical  or  field 
investigations  (other  than 
bioequivalence  or  residue  studies]  were 
essential  for  approval  of  the  NADA  as 
regards  the  intravenous  route  of 
administration  and  were  conducted  or 
sponsored  by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  SubjecU  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.1145  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

§  522. 11 45    Hyaluronate  sodium  Injection. 

***** 

(e)(1)  Specifications.  Each  milliliter  of 
sterile  aqueous  solution  contains  10 
milligrams  of  hyaluronate  sodium. 

(2)  Sponsor.  See  000859  in 

§  510.600(c)(2)  of  diis  chapter. 

(3)  Conditions  of  use — (i)  Amount. 
Intraarticular  20  milligrams  in  the 
carpus  or  fetlock.  Intravenous:  40 
milligrams  slowly  into  the  jugular  vein. 

(ii)  Indications  for  use.  Treatment  of 
carpal  or  fetlock  joint  dysfunction  in 
horses  due  to  noninfectious  synovitis 
associated  with  equine  osteo'arthritis. 

(iii)  Limitations.  For  intraarticular  or 
intravenous  use  in  horses  only. 
Treatment  may  be  repeated  at  weekly 
intervals  for  a  total  of  three  treatments. 


Not  for  use  in  horses  intended  for  food. 
The  safety  of  use  of  this  drug  in  breeding 
animals  has  not  been  determined. 
Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  October  1. 1991. 
Gerald  B.  Guest. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  91-24281  Filed  10-4-91;  8:45  am] 

BILUNQ  CODE  4160-01-11 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  200 

(DocJcet  No.  R-91-1492;  FR-2708-F-01J 

RIN  2502-AE83 

Amendments  to  tiie  Form  2530  Review 
Process 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  makes  certain 
amendments  to  the  regulations  at  24 
CFR  200.210-.430.  which  govern  the 
"2530  Review  Process" — the  process  by 
which  the  Department  reviews  the  past 
performance  of  principals  applying  for 
participation  in  HUD's  multifamily 
housing  programs.  The  purpose  of  this 
rule  is  to  increase  the  effectiveness  of 
this  review  process  by  clarifying 
existing  standards  and  procedures,  and 
by  expanding  the  ability  of  the 
Department  to  deny  approval  for 
principals  experiencing  mortgage 
default,  assignment  or  foreclosure. 
EFFECTIVE  DATE:  November  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  J.  Weichmann,  Office  of  Lender 
Activities  and  Land  Sales  Registration, 
room  9251,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  Washington.  DC  20410.  telephone 
(202)  708-0582.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-4594.  (These  are 
not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  HUD  Form 
2530  have  been  approved  by  the  Office 
of  Management  and  Budget  under     . 
section  3504(h)  of  the  Paperwork 
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Reduction  Act  of  1980,  and  assigned 
0MB  control  number  2502-0118.  This 
final  rule  imposes  additional 
information  collection  requirements 
because  the  rule  adds  a  new  category  of 
respondents — nursing  home 
administrators  and  operators.  Nursing 
home  administrators  and  operators  may 
not  be  subjected  to  a  penalty  for  failure 
to  comply  with  these  information 
collection  requirements  until  the 
requirements  have  been  approved  for 
them  by  0MB.  0MB  approval,  when 
received,  will  be  announced  by  separate 
notice  in  the  Federal  Register. 

The  Department's  annual  reporting 
burden  for  HUD  Form  2530  has  been 
revised  to  include  250  additional 
respondents  (the  estimated  number  of 
new  respondents).  The  estimated  hours 
per  response  by  each  respondent 
remains  unchanged — .6  hours  per 
response.  Accordingly,  the  total  number 
of  hours  to  be  added  to  the  aimual 
reporting  burden  equals  150  hours.  This 
reporting  burden  is  estimated  to  include 
the  time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
regarding  this  burden  estimate  may  be 
sent  to  the  Department  of  Housing  and 
Urban  Development,  Rules  Docket 
Clerk.  451  Seventh  Street  SW..  room 
10276.  Washington.  DC  20410-.  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  AttenUon  Desk  Officer  for  HUD, 
Washington,  DC  20503. 

Background  of  2530  Review  Process 

Since  1966,  the  Department  has 
utilized  a  procedure  to  review  the  past 
performance  of  principals  applying  for 
participation  in  HUD-insured  projects  to 
determine  whether  participation  in  an 
additional  project  should  be  allowed. 
The  principals  are  reviewed  to  see  if 
they  have  carried  out  their  past 
financial,  legal  and  administrative 
obligations  in  a  satisfactory  and  timely 
manner.  The  procedure  requires  a 
principal's  certification  to  his  or  her 
prior  participation  in  multifamily 
projects,  and  the  disclosure  of  other 
information  which  could  affect  the 
approval  for  the  proposed  participation. 
(The  certification  is  submitted  on  HUD 
Form  2530,  and  in  the  housing  industry 
the  certification/approval  process  is 
commonly  referred  to  as  the  "2530 
Review  Process".) 

Approval  through  the  2530  Review 
Process  is  required  for  participation  in 
programs  insuring  multifamily 
mortgages  under  the  National  Housing 
Act;  sale  of  projects  owned  or  with  a 
mortgage  held  by  HUD  (including  all- 


cash  sales);  finance  of  projects  pursuant 
to  section  202  of  the  Housing  Act  of 
1959;  and  participation  in  public  housing 
projects,  as  well  as  certain  housing 
projects  of  HUD's  housing  program  in 
which  at  least  20  percent  of  the  units 
receive  a  subsidy  from  HUD. 

The  2530  certiHcate  must  be  submitted 
by  the  owners  of  a  project  and  by 
individuals  and  entities  participating  in 
the  development,  ownership,  or 
management  of  projects  covered  by  the 
2530  Review  Process.  Approval  is 
granted  unless  one  or  more  of  the 
specified  standards  for  disapproval  are 
met.  It  is  the  Department's  policy  that 
participants  in  HUD  housing  programs 
be  responsible  individuals  and 
organizations  who  will  honor  their  legal, 
financial  and  contractual  obligations. 

Proposed  Amendments  to  the  2530 
Review  Process 

On  October  3, 1990.  the  Department 
published,  for  public  comment,  proposed 
amendments  to  the  2530  Review  Process 
(55  FR  40399).  The  amendments 
proposed  by  the  Department  were 
directed  to  increasing  the  effectiveness 
of  the  2530  Review  Process  by  clarifying 
existing  standards  and  procedures,  and 
by  expanding  the  ability  of  the 
Multifamily  Participation  Review 
Committee  (MPRC)  to  deny  approval  for 
principals  experiencing  mortgage 
default,  assignment  or  foreclosure.  The 
specinc  changes  to  the  2530  Review 
Process  proposed  by  the  Department 
included  the  following: 

(1)  An  amendment  to  S  200.213(c)(3)  to 
clarify  that  the  only  section  8  programs 
exempt  from  the  2530  Review  Process 
are  the  tenant-based  programs 
described  in  24  CFR  882,  subparts  A,  B, 
C  and  F,  and  the  housing  voucher 
program  described  in  24  CFR  part  887; 

(2)  An  amendment  to  §  200.213(e)  to 
clarify  the  applicability  of  the  2530 
Review  Process  to  all  sales,  including 
"all  cash"  sales; 

(3)  An  amendment  to  S  200.215(e)  to 
expand  the  defmition  of  "principal"  to 
include  nursing  home  administrators 
and  operators; 

(4)  An  amendment  to  S  200.215  to  add 
a  new  paragraph  (h)  that  would  defme 
"risk"  in  the  context  of  determining 
whether  a  principal's  participation  in  a 
project  would  constitute  an 
unacceptable  risk; 

(5)  An  amendment  to  S  200.230(c)- 
(c)(1)  to  revise  the  disapproval 
standards  to  allow  the  MPRC  more 
discretion  for  disapproval  in 
circumstances  where  there  are  mortgage 
defaults,  assignments  or  foreclosures; 

(6)  An  amendment  to  §  200.230  to  add 
a  new  paragraph  (f)  that  would  make 
the  submission  of  a  false  or  materially 


incomplete  2530  certificate  a  basis  for 
disapproval  (the  existing  paragraph  (f) 
would  be  redesignated  as  paragraph 
(g));  and 

(7)  An  amendment  to  S  200.243(a]  to 
limit  hearing  rights  to  the  submission  of 
written  briefs  or  documentary  evidence, 
where  disapproval  is  based  on 
suspension  or  debarment. 

Discussion  of  Public  Comments 

During  the  comment  period,  which 
ended  December  3. 1990.  the  Department 
received  eight  (8)  comments.  The 
commenters  included  a  mortgage 
company,  three  trade  associations,  a 
property  management  company,  a 
private  development  company,  and  two 
law  firms.  All  of  the  commenters  were 
critical  of  one  or  more  of  the  proposed 
amendments  to  the  2530  Review 
Process.  The  majority  of  the  comments 
were  critical  of  the  proposed  definition 
of  "risk"  and  the  proposed  amendment 
to  S  200.230  that  would  revise  the 
disapproval  standards  to  allow  the 
MPRC  more  discretion  for  disapproval 
in  circumstances  involving  mortgage 
defaults,  assignments  or  foreclosures. 

Following  careful  consideration  of 
these  comments,  the  Department  has 
decided  to  adopt  the  amendments  to  the 
2530  Review  Process  without  change. 
The  following  presents  a  discussion  of 
the  substantive  issues  raised  by  the 
commenters,  and  the  Department's 
response  to  each  issue. 

1.  Applicability  of  2530  Review  Process 
to  all  Cash  Sales  Is  Unnecessary 
(§  200.213(e)) 

One  commenter  stated  that  while  it 
had  no  objection  to  the  amendment  to 
§  200.213(e)  clarifying  the  applicability 
of  the  2530  Review  Process  to  all  cash 
sales,  it  noted  that  this  would  be  the 
first  time  that  projects  with  no  ongoing 
connection  to  HUD  would  be  subject  to 
the  Review  Process.  The  commenter 
stated  that  application  of  the  Review 
Process  to  all  cash  sales  may  complicate 
and  delay  the  disposition  process;  limit 
interest  in  bidding;  and  depress  the 
return  to  the  Department.  The 
commenter  also  stated  that  application 
of  the  Review  Process  to  all  cash  sales 
may  be  meaningless  because  the  lack  of 
controls  would  permit  the  purchaser  to 
transfer  the  property,  or  an  interest  in 
the  property,  to  an  "undesirable" 
immediately  after  title  is  conveyed. 

Response.  As  stated  in  the  preamble 
to  the  proposed  rule,  the  amendment  to 
§  200.213(e)  is  made  simply  for 
clarification  purposes.  Existing 
{  200.2ia(e)  currently  provides  that  the 
2530  Review  Process  is  applicable  to 
"sales  of  projects  by  the  Secretary." 
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"Sales  of  projects"  always  has  been 
interpreted  to  include  cash  sales. 
Accordingly,  the  amendment  to 
§  200.213(e)  reflects  an  existing 
practice — not  a  change  in  policy. 

2.  Include  Nursing  Home  Administrators 
and  Operators  as  "Principals"  Only 
When  They  Have  an  Ownership  Interest 
in  the  Project  (§  200.215(e)) 

Two  commenters  stated  that  a 
mortgagee  should  retain  the  right  to 
approve  or  disapprove  a  nursing  home 
administrator,  unless  the  nursing  home 
administrator  or  operator  has  an 
ownership  interest  in  the  nursing  home 
to  be  insured.  The  commenters  stated 
that  where  an  administrator  or  operator 
has  such  an  ownership  interest,  dien  the 
individual  should  be  required  to  submit 
a  2530  certificate.  One  of  the 
commenters  stated  that  in  most  cases, 
the  nursing  administrator  or  operator  is 
an  employee  with  no  ownership  interest 
in  the  project  and.  therefore,  the 
proposed  amendment  creates  reporting 
requirements  that  are  not  needed  to 
protect  HUD's  interest.  The  commenter 
also  stated  that  turnover  in  nursing 
home  administrators  and  operators  can 
be  significant  and,  consequently,  a 
requirement  that  each  new 
administrator  or  operator  submit  a  2530 
certificate  would  be  burdensome.  The 
commenter  further  stated  that  most 
States  require  licensed  administrators  to 
operate  nursing  homes  in  their 
jurisdictions,  and  these  licensing 
requirements  should  be  sufficient  to 
protect  HUD's  interest. 

Response.  The  2530  Review  Process 
has  never  been  limited  to  review  of  only 
those  principals  that  have  an  ownership 
interest  in  a  project  The  2530  Review 
Process  always  has  extended  to 
individuals  or  entities  participating  in 
the  management  of  projects.  The 
individuals  and  entities  vested  with 
management  of  a  project,  as  a  result  of 
their  decisionmaking  authority,  have  the 
potential,  regardless  of  any  ownership 
interest,  to  have  an  impact  on  the 
viability  of  the  project,  and. 
consequently,  constitute  part  of  the  risk 
profile  of  a  project.  The  definition  of 
"project"  at  existing  §  200.215(f) 
includes  nursing  homes.  Nursing  home 
administrators  and  operators  have  been 
included  in  the  definition  of  "principal" 
to  clarify  that  these  individuals  are  part 
of  management  and.  therefore, 
appropriately  part  of  the  2530  Review 
Process.  As  an  insurer,  the  Department 
believes  that  it  has  a  sufficient  interest 
in  the  insured  mortgage  to  justify 
requiring  application  of  the  2530  Review 
Process  to  any  management  official. 


3.  The  Standards  for  Determining  "Risk" 
are  Subjective  (§  200.215(h)) 

One  of  the  commenters  stated  that  it 
was  concerned  with  the  proposed 
definition  of  "risk"  because  of  the 
"subjective  nature  of  the  standards"  by 
which  risk  is  to  be  determined.  The 
commenter  stated  that  its  concern 
resulted  from  the  "closed  nature"  of  the 
2530  Review  Process,  which  does  not 
formally  provide  for  principals  under 
review  to  be  able  to  submit 
documentation  to  the  Review 
Committee,  to  meet  with  the  Committee 
or  Committee  staff,  or  to  respond  to 
questions  or  concerns  that  might  surface 
during  the  2530  Review  Process.  The 
commenter  stated  that  if  the  2530 
Review  Process  was  modified  to  enable 
applicants  to  have  "these  basic  rights", 
it  would  have  no  problem  with  proposed 
definition  of  "risk". 

Response.  The  2530  Review  Process 
currently  provides  that  where  approval 
has  been  withheld,  denied  or 
conditionally  granted,  the  principal  may 
request  reconsideration  by  the  MPRC 
and  may  submit  such  supporting 
material  as  the  principal  desires.  (See 
§  200.241.)  The  2530  Review  Process  also 
provides  that  a  principal  whose  request 
for  reconsideration  has  resulted  in  an 
adverse  determination  by  the  MPRC,  or 
who  is  disapproved  by  the  Participation 
Control  Officer  may  request  a  hearing 
before  a  Hearing  Officer.  (See  §  200.243.) 
These  post-decision  procedures  ensure 
that  principals  subject  to  an  adverse 
determination  have  the  opportiuiity  to 
respond  to  problems  found  with  their 
applications,  without  causing  a  delay  in 
the  initial  determination  process. 
However,  the  Department  is  considering 
whether  notification  to  principals  of 
problems  with  their  applications,  before 
the  initial  approval  determination  is 
made,  is  appropriate  for  the  2530  Review 
Process.  In  the  event  the  Department 
determines  that  this  type  of  notification 
would  be  appropriate  for  the  2530 
Review  Process,  the  Department  will 
publish  a  proposed  rule  that  describes 
the  notification  procedure,  and  will 
invite  public  comment. 

4.  Objections  to  the  Ambiguity  of  the 
Term  "Financial  Stability  "  and  Manner 
of  Determination  (§  200.215(h)) 

One  commenter  stated  that  the 
definition  of  "risk"  provides  for  risk  to 
be  determined  by  considering,  among 
other  things,  the  financial  stabiUty  of  the 
participant.  The  commenter  stated  that 
the  term  "financial  stability"  is  overly 
broad  and  should  be  defined. 

Response.  The  Department  disagrees 
that  the  term  "financial  stabiUty" 
requires  definition.  In  determining 


whether  an  applicant  is  financially 
stable,  the  MPRC  may  need  to  take  into 
consideration  a  number  of  different 
factors  that  affect  the  financial  strength 
or  weakness  of  a  particular  applicant. 
To  attempt  to  delineate  these  factors 
through  definition  of  the  term  "financial 
stability",  may  restrict  the  MPRC's 
ability  accurately  to  assess  the  financial 
stability  of  an  applicant,  and  may  result 
in  an  erroneous  determination  of 
financial  stability.  Such  a  determination 
not  only  may  be  disadvantageous  with 
respect  to  the  interests  of  the 
Department,  but  to  the  interests  of  the 
applicant. 

5.  Financial  Stability  Should  Be 
Determined  Locally  and  Should  Be 
Incorporated  in  the  Contracting  or 
Proposal  Process,  not  the  Review 
Process  (§  200.215(h)). 

One  commenter  stated  that  the 
financial  stability  of  a  principal  should 
be  determined  at  the  local  level,  and  not 
at  HUD  headquarters.  Another 
commenter  stated  that  if  financial 
stability  is  a  concern  of  the  Department, 
then  consideration  of  this  factor  should 
be  built  into  the  technical  qualification 
portion  of  the  contracting  or  proposal 
process,  and  not  the  2530  Review 
Process. 

Response.  A  determination  of 
financial  stability  of  a  principal  is  made 
at  the  local  Field  Office.  The 
Department's  Field  Offices  perform  in- 
depth  credit  and  financial  evaluations  of 
principals,  which  include  reviewing 
credit  reports,  contacting  bank  and 
trade  references,  and  analyzing 
financial  statements.  Consideration  of  a 
principal's  financial  stability  under  the 
2530  Review  Process  does  not  duplicate 
or  replace  the  evaluation  performed  by 
the  Field  Office.  The  Form  2530  Review 
Process  includes  information  not  usually 
available  from  credit  reports  and 
financial  statements  such  as  compliance 
with  terms  of  workout  agreements, 
mortgage  modifications,  and  adequacy 
of  project  maintenance  and  repairs.  This 
includes  information  from  projects 
outside  the  jurisdiction  of  the  particular 
field  office  conducting  the  credit 
evaluation.  A  principal's  financial 
stability  may  be  indicative  of  the 
mortgage  risk,  and.  thus  is  a  valid 
consideration  when  evaluating  that  risk. 
The  extent  of  a  principal's  activities, 
including  the  principal's  default  and 
project  maintenance  record,  is  a  factor 
in  determining  the  principal's  financial 
stability  under  the  2530  Review  Procesb. 


II 
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6.  Clarify  the  Final  Clause  of  the 
Definition  or  Risk  {§  200.215(h)) 

One  coramenter  stated  that  the  final 
portion  of  the  definition  of  "risk"  which 
begins — "other  factors  which  indicate  to 
the  N4PRC  that  the  principal  could  not  be 
expected  to  operate  the  project  in  a 
manner  consistent  with  furthering  the 
Department's  ptupose" — is  too  vague  to 
serve  as  an  independent  CMisis  for 
disapproval. 

Response.  The  definition  of  "risk" 
specifies  those  factors  which  must  be 
taken  into  consideration  in  making  a 
determination  of  a  proposed 
participant's  risk  to  a  project,  regardless 
of  the  type  of  participant  under 
evaluatioa  Those  factors  include 
financial  stability;  previous  performance 
in  accordance  with  HUD  statutes, 
regulations  and  program  requirements: 
and  general  business  practices. 
Generally,  these  factors  constitute  a 
sufficient  basis  for  determining  a 
proposed  participant's  risk  to  a  project. 
The  purpose  of  the  inclusion  of  a  "catch- 
all" phrase  in  the  definition  of  risk  is  to 
encompass  any  other  factors  that  should 
be  considered  in  evaluating  the  risk  of  a 
particular  apphcant  and  that  may  be 
unique  to  that  applicant,  and,  therefore, 
not  foreseen  as  components  of  a  risk 
determination  until  the  time  of 
submission  of  the  2530  certificate. 

7.  The  Definition  of  "Risk" Dilutes 
Disapproval  Standard  in  §  200.230(c)(7) 

One  commenter  stated  that  the 
definition  of  "risk"  appears  to  be  an 
attempt  by  the  Department  to 
substantially  dilute  the  content  of  the 
disapproval  standard  of  §  200.230(cK7j, 
which,  the  commenter  stated,  is  the  only 
standard  that  refers  to  "risk".  The 
commenter  stated  that,  in  referring  to 
this  proposed  definition  of  "risk"  in  the 
preamble,  the  Department  included  the 
following  parenthetical  statement — 
"(Participants  in  all-cash  sales  of 
projects  would  be  approved  only  if 
approval  would  further  the  objectives  of 
the  Department)".  (55  FR  40400)  The 
commenter  stated  that  this  parenthetical 
statement  made  it  "apparent"  that  the 
proposed  change  is  an  attempt  to 
overrule  Matter  of  Gabriel  Elias, 
HUDBCA  Na  89-4474-D24,  90-1  BCA,  in 
which  Administrative  Judge  Greszko 
"appeared  to  hold  that  disapproval 
under  clauise  (7)  required  a  finding  of 
'underwriting  risk'  which  in  turn 
required  a  'continuing  post-transaction 
relationship  between  the  participant  and 
HUD,'  and  therefore  disapproval  of  a 
participant  in  an  all-cash  sale  could  not 
be  based  on  clause  (7)."  The  commenter 
stated  that  "this  attempt  to  expand  the 
Department's  ability  to  reject  proposed 


participants  in  all-cash  sales  by 
removing  meaningful  content  from 
existing  disapproval  standards  is  ill- 
advised  and  unnecessary."  The 
commenter  stated  that  the  existing 
standards  of  disapproval  provide  ample 
ground  for  rejecting  any  all-cash  bidders 
who  in  fact  should  be  rejected. 
Response.  The  inclusion  of  a 
definition  of  risk  is  not  an  attempt  by 
the  Department  to  circumvent  the  nJing 
of  an  administrative  law  judge  in  a 
specific  case.  The  Department  does  not 
initiate  rulemaking  in  response  to  case 
rulings  involving  a  limited  set  of 
circumstances,  but  rather,  initiates 
rulemaking  in  response  to  matters  of 
general  concern,  with  the  objective  that 
the  rules  will  have  broad  appUcation. 
The  current  2530  regulations  provide 
that  the  MPRC  may  disapprove  a 
proposed  participant  if  the  MPRC 
determines  that  the  participant  is  an 
unacceptable  risk.  Accordingly,  the 
inclusion  of  a  definition  of  "risk"  is  to 
provide  guidance  to  the  MPRC,  and 
notification  to  proposed  participamts, 
concerning  how  a  determination  of 
unacceptable  risk  will  be  made. 

8.  The  Amendment  to  §  200.230(c)  Shifts 
the  Burden  of  Proof .  Makes  the  Burden 
Difficult  to  Meet,  and  Creates  a  Time- 
Consuming  Process 

One  commenter  stated  that  the 
proposed  ameruiment  to  S  200.230  shifts 
the  burden  of  proof  with  respect  to  the 
applicant's  responsibility  for  a  project's 
mortgage  default,  assignment  or 
foreclosure.  The  commenter  stated  that 
it  was  concerned  with  this  shift  in  the 
burden  of  proof  because  of  the  closed 
non-participatory  nature  of  the  2530 
Review  Process,  The  commenter  also 
stated  that  under  the  proposed 
amendment  the  responsibility  will  be  on 
HUD  staff  to  come  up  with  sufficient 
proof  regarding  "causality  to  overcome 
the  proposed  rule's  presumption  of  non- 
acceptability"  and  that  "this  may  be  too 
much  to  ask  of  persons  whose  fate  is  not 
affected  by  their  decision."  Two 
commenters  stated  that  the  proposed 
amendment  will  make  it  difficult  for  the 
MPRC  to  establish  the  existence  of  any 
circumstances  beyond  the  principal's 
control  and  that  even  more  difficult  to 
establish  will  be  whether  the  principal 
exhausted  all  available  remedies  to 
control  those  circumstances.  The 
commenter  stated  that  the  proposed 
amendment  is  onerous  and  would  result 
in  further  processing  delays. 

Response.  The  amendment  to 
§  200.230(c)  does  not  create  a  shift  in  the 
burden  of  proof  with  respect  to  an 
apphcant's  responsibdity  for  a  project's 
mortgage  default  assignment  or 
foreclosure.  Under  the  2530  Review 


Process,  the  burden  always  has  been  on 
applicants  to  prove  an  absence  of 
responsibility,  wholly  or  partially,  for  a 
project's  mortgage  default  assignment 
or  foreclosure.  The  amendment  to 
§  200.230(c).  however,  does  create  a 
presumption  that  a  principal  was 
responsible  for  a  project's  mortgage 
default  assignment  or  foreclosure.  The 
Department  beUeves  that  this 
presumption  is  appropriate  if  a  principal 
is  associated  with  a  project  that 
underwent  default,  assi^ment  or 
foreclosure.  This  presumption  may  be 
overcome  by  evidence  that  shows  that 
the  default  assignment  or  foreclosure 
resulted  bom  circumstances  beyond  the 
principal's  control 

With  respect  to  the  commenters" 
concern  about  the  closed  non- 
participatory  nature  of  the  2530  Review 
Process,  the  2530  Review  Process,  as 
discussed  above,  currently  ensures, 
through  post-decision  procedures,  that 
principals  subject  to  an  adverse 
determination  have  the  opportunity  to 
respond  to  problems  found  with  their 
ai^lications.  As  also  discussed  above, 
the  Department  is  considering  further 
amending  the  regulations  governing  the 
2530  Review  Process  to  allow  appUcants 
to  submit  documentation  in  response  to 
perceived  problems  with  their 
applications  before  a  final  decision  is 
made.  Again,  a  decision  by  the 
Department  to  modify  the  2530  Review 
Process  to  include  such  a  procedure 
would  be  subject  to  prior  notice  and 
public  comment 

9.  Specify  "Circumstances  Beyond  the 
Principal's  Control"  and  Clarify 
Meaning  of  "Extenuating  and 
Mitigating  "(§  200230(c) 

One  commenter  requested  that 
current  9  200.230(c)(1)  remain 
unchanged,  but  that  if  the  Department 
decides  to  adopt  the  proposed 
amendment  the  Department  should 
specify  what  constitutes  "circumstances 
beyond  the  principal's  control".  The 
commenter  also  requested  that  the 
Department  specify  that  to  be 
considered  grounds  for  disapproval,  any 
contributing  circumstances  must  have 
been  within  the  principal's  primary 
control.  Another  commenter  made  a 
similar  comment  This  commenter 
requested  that  the  Department  clarify 
how  it  will  make  a  determination  with 
respect  to  circumstances  beyond  the 
principal's  control  Another  commenter 
requested  that  the  Department  clarify 
the  meaning  of  "mitigating  and 
extenuating  circumstances"  with 
reference  to  the  Review  Committee's 
ability  to  make  a  risk  determination. 
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Response.  The  wide  range  of  factors 
covered  by  the  phrases — "circumstances 
beyond  the  principal's  control"  and 
"extenuating  and  mitigating  factors" — 
make  defmitions  of  these  terms 
impractical.  Applicants  who  seek  to 
participate  in  HUD  housing  programs 
include  a  wide  variety  of  organizations 
and  individuals  of  various  professions. 
Accordingly,  the  "circumstances"  that 
may  be  beyond  a  principal's  control,  or 
the  "extenuating  and  mitigating"  factors 
may  vary  greatly  given  the  particular 
applicant  involved  and  the  previous 
project  in  which  that  applicant  was 
involved.  The  Department  does  not 
want  to  limit  the  "circumstances"  and 
"factors"  which  the  MPRC  may  consider 
in  a  particular  case,  which  may  be  the 
result  if  the  Department  were  to  define 
these  terms. 

10.  Proposed  Removal  of  the  Phrase 
"Fault  or  Neglect  of  Principal"  Affects 
all  Bases  of  Disapproval  in  §  200.230(c) 

One  commenter  stated  that  the  effect 
of  the  proposed  amendment  to 
§  200.230(c)(1)  is  to  lower  substantially 
the  threshold  for  disapproval  under  all 
the  provisions  of  §  200.230(c).  The 
commenter  stated  that  the  proposed 
amendment  establishes  a  threshold  for 
2530  disapproval  that  is  lower  than  any 
standard  for  debarment  or  suspension. 
The  commenter  stated  that  the 
Department  gave  no  indication  as  to 
why  the  "fault  or  neglect"  standard  has 
been  found  to  be  "cumbersome"  in  the 
context  of  any  of  the  bases  of 
disapproval  in  §  20O.23O(c]. 

Response.  The  purpose  of  the 
amendment  to  S  200.230(c)(l]  is  not  to 
lower  the  threshold  for  disapproval 
under  §  200.230(c)  but  to  have  the 
standard  for  disapproval,  with  respect 
to  mortgage  defaults,  assignments,  or 
foreclosiires.  relate  more  precisely  to  the 
principal's  role  in  a  particular  project. 
As  noted  earlier  in  this  preamble, 
applicants  seeking  to  participate  in  HUD 
housing  programs  include  a  wide  variety 
of  organizations  and  a  wide  variety  of 
individual  professionals.  In  reviewing 
the  past  records  of  prospective 
participants,  the  Department  examines 
the  specific  roles  that  the  participants 
played  in  previous  projects,  and  the 
specific  role  that  a  participant  is  seeking 
to  play  in  a  new  project.  For  example,  a 
prospective  participant  may  have  an 
excellent  record  as  a  developer  or 
owner  of  a  project,  but  may  have  a  less 
than  acceptable  record  as  a  manager.  In 
such  a  situation,  the  Department  may 
disapprove  the  prospective  participant 
as  a  manager  of  a  new  project,  but 
permit  participation  as  a  developer  or 
owner.  Accordingly,  the  intention  of  the 
amendment  to  §  200.230(c)-(c)(l)  is  to 


make  the  2530  Review  Process  as  fair 
and  accurate  as  possible  given  the  type 
of  project  and  role  a  prospective 
participant  is  applying  for,  and  given  the 
applicant's  past  performance  in  similar 
projects  and  similar  roles. 

11.  Proposed  Amendment  Places  an 
Unnecessary  Burden  on  Certain 
Principals  (§  200.230(c)(1)) 

One  commenter  stated  that  the 
Department  must  consider  how  the 
proposed  amendment  affects  certain 
principals.  The  commenter  stated  that 
the  proposed  amendment  makes  many 
persons,  defined  as  "principal"  but  who 
are  far  removed  fi"om  any  culpability 
(such  as  contractors,  consultants, 
architects  and  attorneys),  responsible 
for  proving  that  the  default,  assignment 
or  foreclosure  was  caused  by 
circumstances  beyond  that  person's 
control.  (The  commenter  noted  that 
current  S  200.230(c)(1)  provides  for 
rejection  of  only  those  principals  who 
are  wholly  or  partially  responsible  for 
the  mortgage  default,  assignment  or 
foreclosure.)  The  commenter  requested 
withdrawal  of  the  proposed  amendment 
to  S  200.203(c)(1). 

Response.  If  they  have  an  arms  length 
fee  arrangement  for  professional 
services,  architects  and  attorneys  are 
not  subject  to  the  2530  Review  Process. 

12.  No  Justification  for  Proposed 
Amendment  (§  200.230(c)-(c)(l) 

Two  commenters  stated  that  the 
Department  did  not  adequately  explain 
why  it  was  changing  the  burden  of  proof 
in  §  200.230(c)(1).  The  commenters 
stated  that  the  Department  should  have 
provided  examples  of  the  abuses  that 
occurred  under  the  existing  2530  Review 
Process.  The  commenters  stated  that  the 
pubhc  is  entitled  to  know  why  the 
language  in  the  current  regulation  is  not 
sufficient  to  curtail  abuses  of  the  2530 
procedure."  One  of  the  commenters 
stated  that  "a  change  such  as  that 
embodied  in  the  proposed  amendment 
should  be  accompanied  by  a  showing  of 
compelling  reasons  for  such  change." 
The  other  commenter  stated  that  it  was 
concerned  that  the  proposed 
amendment  was  intended  to  effect  a 
fundamental  change  in  the  perceived 
responsibilities  of  principals  in  a 
mortgagor  entity. 

Response.  The  current  regulations 
provide  that  a  principal  who  has 
defaulted  on  previous  mortgages  cannot 
be  disapproved  on  that  basis  unless  the 
MPRC  finds  that  the  default  is 
"attributable  or  legally  imputable  to  the 
fault  or  neglect  of  the  principal."  As  was 
stated  in  the  preamble  to  the  proposed 
rule,  the  purpose  of  the  amendment  to 
§  200.230  is  to  allow  the  MPRC  more 


discretion  for  disapproval  of  a  principal 
who  was  involved  in  a  project  (or 
projects)  that  underwent  a  mortgage 
default,  assignment  or  foreclosure.  As 
an  insurer,  the  Department  is  justified  in 
utilizing  the  procedure  that  best  assists 
the  Department  in  determining  which 
principals  represent  an  acceptable  risk 
to  the  mortgage  insurance  fund.  The 
Department  has  determined  that  the 
amendments  adopted  by  this  rule, 
including  the  amendment  to  §  200.230 
will  increase  the  effectiveness  of  the 
2530  Review  Process. 

In  order  to  carry  out  successfully  its 
risk  measuring  responsibilities,  the 
ability  of  the  MPRC  to  deny  approval  for 
principals  should  not  be  limited  to 
findings  of  fault  or  neglect  on  the  part  of 
the  principals  under  review.  For 
example,  a  principal  applying  for 
additional  participation  may  show  a 
mortgage  default  record  with  previous  or 
present  projects  which  is  marginally 
acceptable.  However,  the  addition  of  the 
particular  project  under  consideration 
possibly  could  extend  the  principal 
beyond  the  point  where  the  marginally 
acceptable  record  can  be  maintained, 
particularly  if  the  project  under  review 
is  more  complex  than  other  projects 
with  which  the  principal  has  been 
associated  to  date.  In  such  situations, 
there  may  be  no  evidence  of  fault  or 
neglect  on  the  part  of  the  principal,  but 
the  MPRC  may  find  that  such  additional 
participation  would  represent  an 
unacceptable  risk.  This  expansion  of  the 
MPRC's  ability  to  disapprove 
participants  who  represent  an 
unacceptable  risk  is  justified  given  the 
role  MPRC,  and  the  2530  Review  Process 
in  general,  play  in  the  operation  of  the 
HUD  mortgage  insurance  funds. 

The  health  of  the  HUD  mortgage 
insurance  funds  depends  on  the 
Department  selecting  for  insurance  only 
those  transactions  which  the 
Department  has  found  to  constitute 
acceptable  risks.  With  respect  to  the 
insurance  of  multifamily  housing 
projects,  a  risk  determination  involves 
not  only  an  evaluation  of  the  property 
involved,  but  an  assessment  of  the 
principals  (owners,  developers  and 
managers)  of  the  project.  A  principal 
that  has  been  involved  in  previous 
mortgage  defaults,  assignments  or 
foreclosures  does  not  reflect  an 
acceptable  risk,  and  should  not  be 
approved  for  participation  in  a  project, 
unless  the  principal  can  establish  that 
the  previous  defaults,  assignments  or 
foreclosures  occurred  through 
circumstances  beyond  the  principal's 
control.  The  expansion  of  the  MPRC's 
discretion  to  disapprove  a  principal 
under  such  circumstances  is  important 
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to  maintaining  the  strength  and  viability 
of  the  HUD  mortgage  insurance 
programs. 

13.  Clarify  that  Submission  of  a  False  or 
Incomplete  2530  Certificate  Must  be 
Intentional,  and  Clarify  Meaning  of 
•'Materially  Incomplete  "  (§  200.230(f)) 

One  commenter  stated  that  it  had  no 
objection  to  new  §  200.230(f].  but 
requested  that  the  Department  clarify 
that  a  false  or  materially  incomplete 
Form  2530  is  only  so  (for  the  purpose  of 
this  provision]  if  it  was  submitted 
knowingly  or  with  reckless  disregard  of 
the  trutL  Another  commenter  requested 
that  the  Department  clarify  what  it 
means  by  "materially  incomplete." 

Response.  The  2530  certificate  is  a 
very  concise,  single  sheet  form.  No 
superfluous  or  extraneous  information  is 
requested  by  this  form.  Additionally, 
each  principal  must  complete  and 
submit  a  2530  certificate.  The  2530 
certificate  of  a  principal  only  contains 
information  relevant  to  that  principal. 
Accordingly,  given  the  form  of  the  2530 
certificate  and  the  precise  information 
requested,  it  is  doubtful  that  a  principal 
would  be  unaware  that  a  submitted  2530 
certificate  was  either  materially 
incomplete  or  contained  false 
information. 

14.  The  Proposed  Amendment  to 

§  200.243(a)  Limiting  Hearing  Rights  is  a 
Violation  of  Due  Process.  One 
commenter  stated  that  the  proposed 
amendment  to  §  200.243(a).  limiting 
hearing  rights  to  the  submission  of 
written  briefs  or  documentary  evidence, 
is  "wrong"  and  violates  due  process. 
Another  commenter  also  objected  to  the 
proposed  amendment  and  stated  that 
"all  parties,  regardless  of  the 
circumstances,  should  have  the  right  to 
a  fair  hearing  of  the  facts  before  HUD". 

Response.  The  amendment  to 
§  200.243(a]  makes  the  2530  proceedings 
before  a  Hearing  Officer  consistent  with 
HUD's  debarment  and  suspension 
proceedings.  The  HUD  debarment  and 
suspension  regulations  also  limit 
proceedings  before  a  Hearing  Officer  to 
the  submission  of  written  evidence.  (See 
24  CFR  24.314.  24  CFR  24.413) 

15.  General  Comment  of  Structural 
Unfairness  in  the  2530  Review  Process. 

One  commenter  stated  that  the  2530 
Review  Process  has  long  suffered  from  a 
structural  lack  of  fairness,  in  that 
applicants  have  so  little  standing  to 
present  their  cases.  The  commenter 
stated  that  the  2530  Review  Process  has 
worked  well  so  far  because  of  the 
"continual  fairness  and  fiexibility  of 
HUD's  previous  participation  stafr'  but 


that  this  fairness  should  be 
"institutionalized". 

Response.  The  Department  is  aware 
that,  among  those  who  commented  on 
the  October  3, 1990  proposed  rule,  a 
repeated  criticism  of  the  2530  Review 
Process  is  the  lack  of  notice  to 
applicants  of  possible  problems  with 
their  applications,  and  the  lade  of  an 
opportunity  by  applicants  to  explain, 
and  possibly  remedy  these  problems.  As 
discussed  earlier  in  this  preamble,  the 
2530  Review  Process  currently  provides 
post-decision  procedures,  which  ensure 
that  principals  subject  to  an  adverse 
determination  have  the  opportunity  to 
respond  to  problems  found  with  their 
applications.  As  also  discussed  in  this 
preamble,  the  Department  is  considering 
revising  the  2530  Re\'iew  Process  to 
include  advance  notice  to  applicants  of 
possible  problems  with  their 
applications,  and  the  opportunity  by 
applicants  to  respond  to  these  problems 
before  a  final  decision  is  made.  Any 
decision  to  revise  the  2530  Review 
Process  in  this  manner  will  be  the 
subject  of  future  proposed  rulemaking 
which  will  invite  public  comment. 

Other  Matters 

Impact  on  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1961.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals  industries. 
Federal,  State  or  local  government,  or 
geographic  regions:  or  (3)  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Impact  on  Small  Entities 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  TTiis  rule 
simply  clarifies  existing  policies  and 
procedures  involved  in  the  2530  Review 
Process. 

Regulatory  Agenda 

This  rule  is  listed  as  sequence  number 
1300,  under  the  Office  of  Housing,  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  2Z  1991 
(56  FR  17360. 17388).  under  Executive 


Order  12291  and  the  Regulatory 
Flexibility  Act. 

En  vironmental  Review 

At  the  time  of  publication  of  the 
proposed  rule,  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102t2){C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  proposed  rule 
is  adopted  by  this  final  rule  without 
change.  Accordingly,  the  initial  Finding 
of  No  Significant  Impact  remains 
applicable. 

The  Finding  of  No  Significant  Impact 
is  available  for  public  inspection  and 
copying  Monday  through  Friday,  7:30 
a.m.  until  5:30  p.m.  in  the  office  of  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  room  10276.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW..  Washington.  DC 
20410. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  Federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule  is 
limited  to  reviewing  continuing 
participation  in  the  Departn  ant's 
programs.  No  programmatic  or  policy 
changes  result  from  its  promulgation 
which  would  affect  existing 
relationships  between  Federal  and  State 
and  local  governments. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and.  thus  is  not  subject  to 
review  under  the  Order.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule,  as  those  policies  and 
programs  relate  to  family  concerns. 

List  of  Subiects  in  24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims.  Equal  employment 
opportunity.  Fair  housing,  Home 
improvement,  Housing  standards,  Lead 
poisoning.  Loan  programs — housing  and 
community  development  Mortgage 
insurance,  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements,  Social 
Security. 
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Accordingly,  24  CFR  part  200  is 
amended  as  follows: 

Part  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  Titles  I,  II,  National  Housing  Act 
(12  U.S.C.  17(n-in5z-18):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  §  200.213,  paragraph  (c](3)  and 
paragraph  (e)  are  revised  to  read  as 
follows: 

§200.213    Applicability  of  procedure. 

*  *  *  •  • 

(c)  •  •  * 

(3)  Housing  assistance  payments 
under  section  8  of  the  United  States 
Housing  Act  of  1937  (with  the  exception 
of  the  programs  described  in  24  CFR 
part  882,  subparts  A,  B,  C  and  F,  and  in 
24  CFR  part  887,  which  are  tenant-based 
programs); 
*        «        *        *        • 

(e)  Sales  of  projects  by  the  Secretary, 
including  "all  cash"  sales. 

***** 

3.  In  §  200.215.  paragraph  (e)(1)  is 
revised  and  a  new  paragraph  (h)  is 
added,  to  read  as  follows: 

§200.215    Deflnttlons. 
***** 

(e)  Principal.  (1)  An  individual,  joint 
venture,  partnership,  corporation,  trust, 
nonprofit  association,  or  any  other 
public  or  private  entity  proposing  to 
participate,  or  participating,  in  a  project 
as  sponsor,  owner,  prime  contractor. 
Turnkey  Developer,  management  agent, 
nursing  home  administrator  or  operator, 
packager,  or  consultant;  and  architects 
and  attorneys  who  have  any  interest  in 
the  project  other  than  an  arms-length  fee 
arrangement  for  professional  services. 
***** 

(h)  Risk.  In  order  to  determine 
whether  a  participant's  participation  in 
a  project  would  constitute  an 
unacceptable  risk,  the  following  factors 
must  be  considered:  Financial  stabihty; 
previous  performance  in  accordance 
with  HUD  statutes,  regulations,  and 
program  requirements;  general  business 
practices;  or  other  factors  which 
indicate  to  the  MPRC  that  the  principal 
could  not  be  expected  to  operate  the 
project  in  a  manner  consistent  with 
furthering  the  Department's  purpose  of 
supporting  and  providing  decent,  safe 
and  afl'ordable  housing  for  the  public. 

4.  In  §  200.230,  paragraphs  (c) 
introductory  text  and  (c)(1)  are  revised, 
and  current  paragraph  (f)  is 
redesignated  as  paragraph  (g)  and  a  new 
paragraph  (f)  is  added,  to  read  as 
follows: 


§  200.230    Standards  for  disapproval. 

***** 

(c)  Unless  the  Review  Committee 
finds  mitigating  or  extenuating 
circumstances  that  enable  it  to  make  a 
risk  determination  for  approval,  any  of 
the  following  occurrences  attributable  or 
legally  imputable  to  a  principal  may  be 
the  basis  for  disapproval,  whether  or  not 
the  principal  was  actively  involved  in 
the  project: 

(1)  Mortgage  defaults,  assignments  or 
foreclosures,  unless  the  Review 
Committee  determines  that  the  default, 
assignment  or  foreclosure  was  caused 
by  circumstances  beyond  the  principal's 
control; 
***** 

(f)  Submission  of  a  false  or  materially 
incomplete  form  2530  certification 
application. 

***** 

5.  In  S  200.243,  paragraph  (a)  is 
revised  to  read  as  follows: 


Hearing  rules— How  and  when 


§200.243 
to  apply. 

(a)  A  principal  who  has  been 
disapproved,  conditionally  approved,  or 
who  has  had  approval  withheld  by  the 
Review  Committee,  either  initially  or 
after  reconsideration,  or  who  is 
disapproved  by  the  Participation 
Control  Officer,  may  request  a  hearing 
before  a  Hearing  Officer.  The  hearing 
will  be  conducted  in  accordance  with 
the  provisions  of  24  CFR  part  26,  except 
as  modified  by  this  section.  Requests  for 
hearing  must  be  made  within  30  days 
from  the  date  of  receipt  of  notice  of  the 
adverse  determination. 

(1)  Except  as  provided  in  paragraphs 
(a)(2)  and  (3)  of  this  section,  a  principal 
may  request  an  oral  hearing  before  a 
hearing  officer. 

(2)  Where  a  disapproval  is  based 
solely  on  a  suspension  or  debarment 
that  has  been  previously  adjudicated, 
the  hearing  shall  be  limited  to  the 
opportunity  to  submit  documentary 
evidence  and  written  briefs  for 
consideration  by  a  hearing  officer. 

(3)  Where  a  disapproval  is  based  on  a 
suspension  and  an  appeal  is  pending, 
the  hearing  shall  be  stayed  pending  the 
outcome  of  the  suspension,  unless  the 
parties  and  the  hearing  officer  agree  that 
the  matter  should  be  consohdated  with 
the  suspension  for  hearing. 
***** 

Dated:  June  18, 1991. 

Arthur  I.  Hill. 

A  ssis  tant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  91-24226  Filed  10-4-91:  8:45  am] 

BILUNO  COOe  4310-27-11 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Procedural  Rules 

agency:  National  Labor  Relations 

Board. 

action:  Final  rules. 

summary:  The  National  Labor  Relations 
Board  is  revising  its  rules  to  provide  for 
a  minimum  type  size  that  may  be 
utilized  in  documents  filed  with  the 
Agency.  The  intended  effect  of  the 
change  is  to  prevent  parties  to  Board 
proceedings  from  circumventing  page 
limitation  requirements  by  filing 
documents  utilizing  substandard  type 
sizes  and  to  help  insure  the  legibility  of 
other  documents  for  which  no  page 
limitation  exists. 

EFFECTIVE  DATE:  November  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Truesdale,  Executive  Secretary, 
1717  Pennsylvania  Avenue,  NW.,  room 
701,  Washington,  DC  20570,  Telephone: 
(202)  254-S430. 

SUPPLEMENTARY  INFORMATION:  The 
National  Labor  Relations  Board  has 
concluded  that  parties  to  Board 
proceedings  occasionally  have 
attempted  to  circumvent  page 
limitations  by  filing  papers  utilizing 
small  tj'pe  or  narrow  margins. 
Accordingly,  the  Board  is  revising 
section  102.114  of  its  rules  in  order  to 
establish  a  minimum  type  size  and 
margin  width  that  may  be  utilized  in 
documents  filed  with  the  Board.  The 
change  also  will  help  insure  the 
legibility  of  other  documents  for  which 
no  page  limitation  exists. 

The  title  of  i  102.114  is  modified  to 
include  reference  to  the  fact  that  the 
section  now  covers  the  subject  of  the 
form  of  papers  to  be  filed  with  the 
Board.  Paragraph  (a)  is  retained  without 
modification,  liie  present  paragraph  (b) 
is  renumbered  to  become  paragraph  (c) 
and  is  otherwise  unchanged.  A  new 
paragraph  (b)  is  added.  This  new 
paragraph  establishes  a  minimum  type 
size  of  "elite"  type  or  its  equivalent  (12 
typewritten  characters  per  inch),  the 
size  type  presently  utilized  in  Board  slip 
opinions.  The  other  commonly  employed 
type,  known  as  "pica,"  is  larger  (10 
typewritten  characters  per  inch),  and  so 
is  also  permitted.  So  far  as  the  Board  is 
aware,  elite  and  pica  typewriters  and 
printers  are  commonly  employed 
throughout  the  country,  so  the  rule 
should  have  no  adverse  impact  on  any 
party  appearing  before  the  Agency. 

The  new  rule  also  provides  that 
documents  be  filed  on  8  V^  by  ll-inch 
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plain  white  paper,  have  margins  no 
smaller  than  one  inch  on  any  side,  and 
be  double  spaced  (except  that 
quotations  and  footnotes  may  be  single 
spaced).  Finally,  the  rule  specifies  that 
carbon  copies  shall  not  be  filed. 

No  special  attempt  has  been  made  to 
accommodate  typographically  printed 
documents.  Typographic  printing 
methods  typically  compress  far  more 
words  onto  a  single  page  than  is 
possible  with  typewriters  or  with 
standard  computer  printers  that  print  in 
the  manner  of  a  typewriter.  Accordingly, 
if  the  Board  were  to  establish  an 
acceptable  typographic  type  size,  it 
would  have  to  reduce  the  page  size  of 
the  document  to  prevent  parties  who 
used  that  method  from  circumventing 
the  intent  of  applicable  page  limitations. 
See,  e.g..  Supreme  Court  Rules  33  and  34. 
setting  different  page  limits  and  page 
sizes  for  documents  depending  on 
whether  they  are  typographically 
printed  or  typewritten.  Because  virtually 
all  documents  filed  with  the  National 
Labor  Relations  Board  are  typewritten, 
the  Board  has  opted  not  to  attempt  to 
formulate  the  complex  set  of  rules  that 
would  be  necessary  to  accommodate 
traditional  typographic  printing 
methods.  Parties  wishing  to  submit 
typographically  printed  documents  may 
do  so,  but  the  type  must  be  set  to 
conform  with  the  requirement  that  it  be 
the  equivalent  of  elite  or  larger 
typewriting. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  NLRB  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

List  of  Subjects  in  29  CFR  Fart  102 

Administrative  practice  and 
procedure.  Labor  management  relations. 

PART  102— {AMENDED] 

Accordingly.  20  CFR  part  102  is 
amended  as  follows: 

1.  The  authority  citation  for  29  CFR 
part  102  continues  to  read  as  follows: 

Authority:  Section  6.  National  Labor 
Relations  Act.  as  amended  (29  U.S.C.  151, 
156).  Section  102.117(c)  also  issued  under 
Section  552(a)(4)(A)  of  the  Freedom  of 
Information  Act  as  amended  (5  U.S.C. 
552(a)(4)(A)).  Sections  102.143  through  102.155 
also  issued  under  Section  504(c)(1)  of  the 
Equal  Access  to  fusUce  Act.  as  amended  (5 
U.S.C.  504(c)(1)). 

2.  In  S  102.114.  the  heading  and 
paragraphs  (b)  and  (c)  are  revised  to 
read  as  follows: 

{102.114    Servtca  of  papers  by  partt*«; 
form  of  paper*;  prool  of  sarvic*. 


(b)  Papers  filed  with  the  Board, 
General  Counsel,  Regional  Director. 
Administrative  Law  )udge.  or  Hearing 
Officer  shall  be  typewritten  or  otherwise 
legibly  duplicated  on  8  V^  by  11-inch 
plain  white  paper,  shall  have  margins  no 
less  than  one  inch  on  each  side,  shall  be 
in  a  typeface  no  smaller  than  12 
characters-per-inch  (elite  or  the 
equivalent),  and  shall  be  double  spaced 
(except  that  quotations  and  footnotes 
may  be  single  spaced).  Carbon  copies 
shall  not  be  filed  and  will  not  be 
accepted.  Nonconforming  papers  may. 
at  the  Agency's  discretion,  be  rejected. 

(c)  The  person  or  party  serving  the 
papers  or  process  on  other  parties  in 
conformance  with  §  S  102.113  and 
102.114(a]  shall  submit  a  written 
statement  of  service  thereof  to  the  Board 
stating  the  names  of  the  parties  served 
and  the  date  and  manner  of  service. 
Proof  of  service  as  defined  in 

§  102.114(a)  shall  be  required  by  the 
Board  only  if  subsequent  to  the  receipt 
of  the  statement  of  service  a  question  is 
raised  with  respect  to  proper  service. 
Failure  to  make  proof  of  service  does 
not  affect  the  validity  of  the  service. 

Dated.  Washington.  DC  October  2. 1991. 

By  direction  of  the  Board: 
John  C  Truesdale, 
Executive  Secretary.  National  Labor 
Relations  Board. 

[PR  Doc.  91-24318  Filed  10-8-91;  8:45  am] 

BILUNQ  CODE  7MS-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  414 

[BPD-742-IFC] 

RIN  0938-AF57 

Medicare  Program;  Continuous  Use  of 
Durable  Medical  Equipment 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Interim  final  rule  with  comment 
period. 

summary:  We  are  setting  forth  in  this 
interim  final  rule  with  comment  period 
the  Secretary's  determination,  required 
under  section  1834(a)(7)(A)  of  the  Social 
Security  Act,  of  the  meaning  of  the  term 
"continuous"  as  that  term  is  used  in 
defining  a  period  of  continuous  use  for 
which  we  make  payments  for  durable 
medical  equipment. 

DATES:  Effective  Date:  This  final  rule  is 
effective  November  8. 1991. 


Comment  Date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
by  5  p.m.  on  November  25, 1991. 

ADDRESSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-742-IFC.  P.O.  Box  26676, 
Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.,  SW., 

Washington,  DC  20201. 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard.  Baltimore. 

Maryland  21207. 

Due  to  staging  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments.  If  comments 
concern  information  collection 
recordkeeping  requirements,  please 
address  a  copy  of  comments  to:  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Room  3001,  New  Executive  Office 
Building.  Washington  DC  20503. 
Attention:  Allison  Herron  Eydt 

In  commenting,  please  refer  to  file 
code  BPD-742-IFC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
room  309-G  of  the  Department's  offices 
at  200  Independence  Ave..  SW.. 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT 
William  Long,  (301)  966-5655. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  4062(b)(1)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L  100-203)  added  section  1834  to  the 
Social  Security  Act  (the  Act)  to  provide 
for  a  completely  restructured  Medicare 
payment  methodology  for  durable 
medical  equipment  (DME)  and  orthotic 
and  prosthetic  devices.  Section  1834  of 
the  Act,  as  amended  by  section  411(g)(1) 
of  the  Medicare  Catastrophic  Coverage 
Act  of  1988  (Pub.  L  100-360),  section 
608(d)(22)(A)  of  the  Family  Support  Act 
of  1988  (Pub.  L  100-485),  and  sections 
6112  and  6140  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (Pub.  L  101- 
239).  provides  special  payment  rules  for 
DME,  prosthetics,  and  orthotics 
furnished  on  or  after  January  1, 1989. 
Section  4152  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508)  amends  the  payment  rules  for  DME 
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items  furnished  on  or  after  January  1, 
1991. 

More  specifically,  sections  1834(a)(2) 
through  (a)(7)  of  the  Act  set  forth  six 
separate  classes  of  DME,  orthotics,  and 
prosthetics  and  describe  how  the  fee 
schedule  for  each  class  is  established. 
The  six  classes  of  items  are: 

•  Inexpensive  and  other  routinely 
purchased  DME. 

•  Items  requiring  frequent  and 
substantial  servicing. 

•  Customized  items. 

•  Oxygen  and  oxygen  equipment. 

•  Other  covered  non-DME  items. 

•  Other  items  of  DME  (capped  rental 
items). 

Under  section  1834(a)(7)(A)(i)  of  die 
Act,  payment  is  made  on  a  monthly 
basis  for  the  rental  of  items  of  DME 
(capped  rental  items)  that  are  not  paid 
for  under  the  other  five  classes  of  items 
set  forth  in  sections  1834(a)(2)  through 
(6)  of  the  Act.  For  DME  items  furnished 
on  or  after  January  1, 1989,  payment  for 
a  capped  rental  item  may  not  exceed  a 
period  of  continuous  use  of  longer  than 
15  months.  If  a  beneficiary's  continuous 
use  of  an  item  of  DME  exceeds  15 
months,  we  pay  a  capped  rental 
payment  only  for  the  first  15  months. 
After  the  15-month  period,  the  supplier 
retains  ownership  of  the  item  and  must 
continue  to  provide  the  item  without  any 
charge  to  the  beneficiary  until  medical 
necessity  ends  or  Medicare  coverage 
ceases. 

For  capped  rental  DME  items 
furnished  on  or  after  January  1, 1991, 
section  1834(a)(7)(A)(i)  of  the  Act,  as 
amended  by  section  4152(c)(2)  of  Public 
Law  101-508,  requires  that  in  die  10th 
continuous  month  during  which  payment 
is  made  for  a  capped  rental  item,  a 
supplier  must  give  individual 
beneficiaries  the  option  of  converting 
the  rental  equipment  to  purchased 
equipment.  If  a  beneficiary  accepts  this 
purchase  option,  the  period  of 
continuous  use  for  which  capped  rental 
payments  can  be  made  under  section 
1834(a](7)(A)(i)  of  die  Act  is  limited  to  13 
months. 

Section  1834(a)(7)(A)  of  die  Act 
requires  that  the  Secretary  determine 
the  meaning  of  the  term  "continuous"  as 
that  term  is  used  in  defining  a  period  of 
continuous  use  for  which  we  make 
payments  for  capped  rental  DME  items. 
The  piupose  of  this  interim  final  rule  is 
to  implement  our  definition  of  what 
constitutes  a  period  of  continuous  use. 

Recently,  the  United  States  District 
Court  for  the  District  of  Puerto  Rico,  in 
Medics,  et  ai  v.  Sullivan,  No.  88-2120- 
JAF  (D.PJl.  May  31. 1991).  ordered  us  to 
proceed  more  expeditiously  to  define 
the  word  "continuous"  as  used  in 
section  1834(a)(7)  of  the  Act  dirough 


notice  and  comment  rulemaking.  We 
have  previously  published  our  definition 
of  the  continuous  use  period  for  DME 
items  on  an  interim  basis  in  section 
5102.1.E  of  the  Medicare  Carriers 
Manual  (HCFA  Transmittals  No.  1279 
and  1395).  However,  in  order  to  comply 
with  the  court  order,  we  are  adding  a 
new  S  414.230  to  set  forth  our 
determination  of  what  constitutes  a 
period  of  continuous  use  for  purposes  of 
delineating  the  period  for  which  we 
make  payment  for  capped  rental  items 
under  section  1834(a)(7)  of  the  Act. 

In  defining  the  term  "continuous  use," 
we  considered  the  language  contained  in 
the  House  Committee  Report  for  Public 
Law  100-203.  That  report  states  that  if  a 
patient's  medical  need  for  an  item  of 
DME  terminated  prior  to  the  expiration 
of  15  months,  but  the  need  recurred,  a 
new  15-month  period  would  begin.  (See 
H.R.  Rep.  No.  391.  lOOdi  Cong.,  1st  Sess. 
395  (1987).)  We  believe  diat  this 
language  indicates  that  Congress 
contemplated  that  only  cessation  of  the 
patient's  medical  need  for  the  equipment 
would  terminate  a  period  of  continuous 
use.  Therefore,  we  are  defining 
"continuous  use"  as  a  period  that  will 
begin  with  the  first  month  of  medical 
need  and  continue  until  the  patient's 
medical  need  for  a  particular  item  of 
equipment  ceased.  That  period  could  be 
interrupted  for  reasons  other  than  a 
termination  of  medical  need,  such  as  a 
hospitalization.  During  an  interruption, 
the  capped  rental  period  will  not  be 
terminated  but  temporarily  suspended. 
For  example,  if  a  beneficiary  rents  an 
item  of  equipment  for  12  months  and  is 
then  hospitalized  for  60  days  and  the 
beneficiary's  medical  need  for  the 
equipment  did  not  cease,  upon  his  or  her 
discharge  from  the  hospital,  the 
beneficiary  will  be  considered  to  be  in 
the  13th  month  of  rental  for  purposes  of 
calculating  the  cappedj^ntal  period. 
Moreover,  for  the  2  months  the 
beneficiary  was  hospitalized,  no 
separate  payment  under  Medicare  Part 
B  will  be  made  for  the  item  of 
equipment. 

If  a  period  of  interruption  is  extensive, 
the  supplier  may  wish  to  retrieve  the 
item  of  equipment  during  that  period 
and  return  the  item  after  the 
interruption.  If,  however,  the  beneficiary 
does  not  use  an  item  for  longer  than  60 
days  plus  the  days  remaining  in  the  last 
paid  rental  month,  a  new  capped  rental 
period  begins  upon  the  beneficiary's 
resumption  of  use  and  the  physician's 
recertification  of  medical  necessity.  A 
recertification  must  include  a  new 
prescription  and  a  statement  describing 
the  reason  for  the  interruption  and 
demonstrating  that  medical  necessity 
ended.  If  no  recertification  is  submitted 


by  the  supplier,  a  new  capped  rental 
period  will  not  begin. 

The  period  of  continuous  use  for 
capped  rental  items  may  also  be 
affected  if  a  beneficiary  moves  or 
requires  a  change  in  suppliers.  The 
House  Committee  report  provides  that, 
■■*  *  *  if  a  patient  were  to  relocate  his 
residence  or  change  suppliers,  but  did 
not  otherwise  have  a  break  in  use  during 
an  uninterrupted  period,  that  should  be 
considered  continuous."  (H.R.  Rep.  No. 
391.  lOOth  Cong.,  1st  Sess.  395  (1987).) 
Based  on  the  clear  congressional  intent, 
we  have  decided  that  once  the  initial 
rental  period  starts,  a  move  by  the 
beneficiary,  either  permanently  or 
temporarily,  or  a  change  of  supplier,  will 
not  result  in  a  new  rental  episode  or  a 
break  in  the  period  of  continuous  use.  If 
the  period  had  already  expired,  we  will 
not  make  any  additional  payments. 
However,  in  the  event  that  the  medic;d 
needs  of  the  beneficiary  were  to  change, 
necessitating  an  equipment  change 
either  through  the  addition  of  equipment 
or  a  change  to  different  equipment,  a 
new  capped  rental  period  will  begin  for 
the  new  or  additional  equipment.  A  new 
capped  rental  period  will  not  begin  for 
base  equipment  that  is  modified. 

If  the  beneficiary's  medical  necessity 
is  interrupted  after  the  15-month  period, 
the  rules  governing  continuous  medical 
need,  discussed  above,  will  also  apply. 
That  is.  the  beneficiary's  period  of 
continuous  use  after  the  initial  15-month 
period  also  could  be  interrupted 
occasionally  by  various  factors  (such  as 
hospitalization)  without  being 
terminated.  However,  claims  for 
equipment  that  are  submitted  after  the 
15-month  cap  has  been  reached  and 
which  purport  to  be  for  a  new  period  of 
medical  necessity  will  be  subjected  to 
an  intense  carrier  medical  review. 

Our  policy  concerning  the  period  of 
continuous  use  for  which  capped  rental 
payments  may  be  made,  as  delineated  in 
HCFA  Transmittals  1279  and  1395  to  die 
Medicare  Carriers  Manual,  has  been  in 
effect  on  an  interim  basis  since  January 
1,1989. 

II.  Changes  to  the  Reguladons 

We  are  setting  forth  our  rules 
concerning  a  period  of  continuous  use  in 
new  S  414.230,  which  will  be  a  part  of 
subpart  D  (Payment  for  Durable  Medical 
Equipment  and  Prosthetic  and  Orthotic 
Devices)  of  a  new  part  414  (Payment  for 
Part  B  Medical  and  Other  Health 
Services).  We  intend  to  issue  a  separate 
final  rule  for  other  provisions  that 
concern  payment  for  durable  medical 
equipment. 
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III.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  Hnal 
rule  that  meets  one  of  the  E.O.  criteria 
for  a  "major  rule":  that  is.  that  will  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign-base 
enterprises  in  domestic  or  export 
markets. 

The  impact  on  the  Medicare  program 
and  on  DME  distributors  and 
manufacturers  is  expected  to  be  less 
than  $100  million  per  year  over  the  next 
five  fiscal  years.  For  this  reason,  we 
have  determined  that  a  regulatory 
impact  analysis  meeting  the 
requirements  of  E.O.  12291  is  not 
required.  Therefore,  we  have  not 
prepared  one. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  1989.  total  Medicare  expenditures 
for  capped  rental  items  of  DME  equalled 
approximately  $350  million.  We  expect 
that  the  policy  on  continuous  use  of 
DME  that  we  are  implementing  in  this 
interim  final  rule  with  comment  period 
will  affect  only  a  small  portion  of  the 
transactions  involving  capped  rental 
DME.  Although  it  is  possible  that  some 
highly  specialized  DME  manufacturers 
or  suppliers  may  experience  significant 
effects  as  a  result  of  this  policy,  we 
cannot  determine  whether  the  effects 
will  be  detrimental  or  beneficial 
because  we  lack  data  on  individual 
company  sales  or  on  practice  patterns 
with  respect  to  equipment  rentals. 
Overall,  however,  the  impact  of  this 
final  rule  on  the  S3.9  billion  DME 
industry  will  be  insignificant.  Thus  we 
have  determined,  and  the  Secretary 
certifies,  that  this  final  rule  will  not  meet 
the  criteria  of  the  RFA  for  requiring  a 
regulatory  flexibility  analysis. 
Therefore,  we  have  not  prepared  one. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 


analysis  if  a  final  rule  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  Since  we  have  determined, 
and  the  Secretary  certifies,  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals,  we  have  not  prepared  a  rural 
hospital  impact  statement. 

IV.  Other  Required  Information 

A.  Waiver  of  Notice  of  Proposed 
Rulemaking 

Because  the  Secretary  is  defining  the 
term  "continuous"  as  used  in  section 
1834(a)(7)(A)  of  the  Act.  we  ordinarily 
would  publish  a  notice  of  proposed 
rulemaking  and  afford  a  period  for 
public  comment.  However,  section 
4039(g)  of  Public  Law  100-203  expressly 
provides  that  the  Secretary  may  issue 
regulations  on  an  interim  or  other  basis 
as  may  be  necessary  to  implement  the 
amendments  made  by  subtitle  A  of 
Public  Law  100-203.  which  includes  the 
provisions  in  section  4062  being 
implemented  here.  Moreover,  the  Court 
in  Medics  v.  Sullivan  sustained  the 
implementation  of  our  continuous  use 
policy  on  an  interim  basis,  subject  to  its 
order  that  we  conduct  expedited  notice 
and  comment  rulemaking  and  issue  a 
final  rule.  Until  that  time,  the  Court  has 
directed  that  our  continuous  use  policy, 
as  spelled  out  in  HCFA  Transmittals 
1279  and  1395  to  the  Medicare  Carriers 
Manual  (and  set  forth  in  this  interim 
final  rule)  will  remain  in  effect 
Therefore,  we  find  good  cause  to  waive 
the  notice  of  proposed  rulemaking  and 
to  issue  these  regulations  on  an  interim 
basis.  As  directed  by  the  Court,  we  are 
providing  a  45-day  public  comment 
period,  and  we  will  publish  a  final  rule 
as  expeditiously  as  possible  following 
the  close  of  the  comment  period. 

B.  Paperwork  Reduction  ^ct 

Sections  414.230(c)  and  (e)  of  this  rule 
contain  information  collection 
requirements  subject  to  review  by  the 
Executive  Office  of  Management  and 
Budget  (OMB)  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511).  In  the  near  future,  we 
will  submit  a  copy  of  this  document  to 
OMB  for  its  review  of  these  information 
collection  requirements.  Comments 
concerning  these  information  collection 
requirements  should  be  directed  to  the 
OMB  official  whose  name  appears  in  the 
"ADDRESSES"  section  of  this  preamble. 


C.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  an  interim  final  rule  with  comment 
period,  we  are  not  able  to  acknowledge 
or  respond  to  them  individually. 
However,  we  will  consider  all  comments 
that  we  receive  by  the  date  and  time 
specified  in  the  "Dates"  section  of  this 
preamble,  and  when  we  proceed  with 
the  final  rule,  we  will  respond  to  the 
comments  in  the  preamble  to  the  final 
rule. 

List  of  SubjecU  in  42  CFR  Part  414 

End-stage  renal  disease  (ESRD), 
Durable  medical  equipment.  Health 
professions,  L,aboratories,  Medicare. 

42  CFR  chapter  IV,  part  414  is 
amended  as  set  forth  below; 

CHAPTER  IV— HEALTH  CARE  FINANCING 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

Sut>chapter  B — Medlcar*  Program 

PART  414— PAYMENT  ON  A 
REASONABLE  CHARGE  BASIS 

1.  The  authority  citation  for  part  414  is 
revised  to  read  as  follows: 

Autfaoiity:  Sees.  1102, 1833(a).  1634(a).  1871. 
and  1881  of  the  Social  Security  Act  (42  U.S.C 
1302. 13951(a],  1395m(a).  1395hh.  and  1395rT). 

2.  A  new  subpart  D,  consisting  of 

S  414.230,  is  added  to  read  as  follows: 

Subpart  0— Payment  for  Durable  Medical 
Equipment  and  Protttietic  and  Ortttotic 
DeviCM 

S  4 1 4,230    Detannining  a  period  of 
continuous  use. 

(a)  Scope.  This  section  sets  forth  the 
rules  that  apply  in  determining  a  period 
of  continuous  use  for  rental  of  durable 
medical  equipment. 

(b)  Continuous  use.  A  period  of 
continuous  use  begins  with  the  first 
month  of  medical  need  and  lasts  until  a 
beneficiary's  medical  need  for  a 
particular  item  of  durable  medical 
equipment  ends. 

(c)  Temporary  interruption.  (1)  A 
period  of  continuous  use  allows  for 
temporary  interruptions  in  the  use  of 
equipment. 

(2)  An  interruption  of  not  longer  than 
60  consecutive  days  plus  the  days 
remaining  in  the  rental  month  in  which 
use  ceases  is  temporary,  regardless  of 
the  reason  for  the  interruption. 

(3)  Unless  there  is  a  break  in  medical 
necessity  that  lasts  longer  than  60 
consecutive  days  plus  the  days 
remaining  in  the  rental  month  in  which 
use  ceases,  medical  necessity  is 
presumed  to  continue. 
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(d)  Criteria  for  a  new  rental  period.  If 
an  interruption  in  the  use  of  equipment 
continues  for  more  than  60  consecutive 
days  plus  the  days  remaining  in  the 
rental  month  in  which  use  ceases,  a  new 
rental  period  begins  if  the  supplier 
submits  all  of  the  following 
information — 

(1)  A  new  prescription. 

(2)  New  medical  necessity 
documentation. 

(3)  A  statement  describing  the  reason 
for  the  interruption  and  demonstrating 
that  medical  necessity  in  the  prior 
episode  ended. 

(e)  Beneficiary  moves.  A  permanent 
or  temporary  move  made  by  a 
beneficiary  does  not  constitute  an 
interruption  in  the  period  of  continuous 
use. 

(f)  New  equipment.  If  a  beneficiary 
changes  equipment  based  on  a 
physician's  prescription,  and  the  new 
equipment  is  found  to  be  necessary,  a 
new  period  of  continuous  use  begins  for 
the  new  equipment.  A  new  period  of 
continuous  use  does  not  begin  for 
equipment  that  is  modified. 

(g)  New  supplier.  If  a  beneficiary 
changes  suppliers,  a  new  period  of 
continuous  use  does  not  begin. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  July  25, 1991. 
Gail  R.  WUensky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  2, 1991. 
Louis  W.  Sullivan, 
Secretary. 
[FR  Doc.  91-24188  Filed  10-8-91;  8:45  am] 

BIUJNG  COOE  4120-4VII 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6887 
(UT-942-4214-10;  U-0145311] 

Withdrawal  of  Public  Land  for  Simpson 
Springs  Historic  and  Recreation  Site; 
Utah 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws  107.50 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect  the  Simpson  Springs  Historic 
and  Recreation  Site.  All  of  the  land  has 
been  and  will  remain  open  to  mineral 
leasing. 


EFFECTIVE  DATE:  October  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L.  Barnes,  ELM  Utah  State 
Office,  P.O.  Box  5155,  Salt  Lake  City. 
Utah  84145-0155,  801-539-4119. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  PoHcy  and 
Management  Act  of  1978,  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C.  ch.  2),  but  not  from 
leasing  under  the  mineral  leasing  laws, 
to  protect  a  Bureau  of  Land 
Management  historic  and  recreation 
site: 

Salt  Lake  Meridian 

T  9  S.,  R.  8  W., 
Sec.  la  SV4NWV4NE'/«,  NWiSWAfCEWi, 
NMjSVjSWVhNEV*,  WV«.E'/2SEV4NEV4. 
VVV<iSEV4NEV4,  SEV4SEV4SEy4NEV«. 
NViNEy4SEV4,  and  N'^SEV;NE'/4SEy4. 
The  area  described  contains  107.50  acres  in 
Tooele  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f]  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  October  1, 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  91-24287  Filed  10-8-91;  8:45  am] 

BOlltNlCOOE  4310-OO-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  550 

(Petition  No.  P3-91;  Docket  No.  91-41 ) 

Application  of  Trailer  Marine  Transport 
Corporation  Under  Section  35  of  the 
Shipping  Act,  1916 

agency:  Federal  Maritime  Commission. 
action:  Final  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  amends  its  regulations 
governing  the  publishing,  filing  and 
posting  of  tariffs  in  domestic  offshore 


commerce  pursuant  to  the  Shipping  Act. 
1916.  This  amendment  of  part  550  adds  a 
new  exemption  for  carriers  providing 
port-to-port  service  In  the  Puerto  Rico 
and  Virgin  Islands  domestic  offshore 
trades.  Such  carriers  may  now  change 
on  one  day's  notice  any  tariff  regulation, 
rule  or  note  that  reduces  the  shipper's 
cost  of  transportation  and  may  also  file 
on  one  day's  notice  any  new  tariff 
regulation,  rule  or  note  that  does  not 
increase  the  shipper's  cost  of 
transportation.  Provisions  of  the 
Intercoastal  Shipping  Act.  1933.  and  the 
Commission's  regulations  that  pertain  to 
any  "general  decrease  in  rales"  are  not 
affected  by  this  amendment  and  carriers 
must  continue  to  comply  with  those 
provisions. 

EFFECTIVE  DATE:  This  action  is  effective 
October  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission.  1100  L 
Street.  NW..  Washington.  DC  20573, 
(202)  523-5740. 

Bryant  L.  VanBrakle,  Director,  Bureau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission,  1100  L 
Street.  NW..  Washington.  DC  20573. 
(202)  523-5796. 

SUPPLEMENTARY  INFORMATION:  Trailer 

Marine  Transport  Corporation  ("TMT") 
has  filed  an  Application  for  Exemption 
("Application")  under  section  35  of  the 
Shipping  Act.  1916  ("1916  Act").  46 
U.S.C.  app.  833a,  that  seeks  relief  from 
the  30-day  tariff  filing  requirement  of 
section  2  of  the  Intercoastal  Shipping 
Act.  1933  ("1933  Act"),  id.  844.  The 
exemption  would  permit  carriers  in  the 
trade  between  the  U.S.  and  Puerto  Rico 
and  the  U.S.  Virgin  Islands  that  are 
regulated  by  the  Federal  Maritime 
Commission  ("FMC"  or  "Commission") 
to  file  on  one  day's  notice  any  changes 
in  tariff  rules,  regulations  or  notes  that 
would  reduce  the  shipper's  cost  of 
transportation.  In  addition,  the 
exemption  would  permit  the  filing  on 
one  day's  notice  of  new  rules, 
regulations  and  notes  that  would  either 
reduce  the  shipper's  cost  of 
transportation,  or  result  in  no  change  to 
the  siiipper's  cost. 

A  notice  of  the  fihng  of  the 
Application  was  published  in  the 
Federal  Register  (56  FR  28757)  and 
comments  supporting  the  Application 
were  submitted  by  Matson  Navigation 
Company  ("Matson"),  Puerto  Rico 
Maritime  Shipping  Authority 
( "PRMSA").  Tropical  Shipping  & 
Construction  Co.  Ltd.  ('Tropical"),  and 
Sea-Land  Service,  Inc.  ("Sea-Land").  A 
comment  opposing  the  Application  was 
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filed  by  the  Caribbean  Shippers 
Association.  Inc.  ("CSA").> 

The  Appbcatkm 

TMT  slates  that  it  provides  direct,  all 
water  service  between  the  mainland 
United  States  and  Puerto  Rico  ("Puerto 
Rico  Trade").*  It  also  offers  service 
between  the  mainland  United  States  and 
the  U.S.  Virgin  Islands  and  between 
Puerto  Rico  and  the  U.S.  Virgin  Islands 
("U.S.  Virgin  Islands  Trade").*  TMT  also 
files  tariffs  with  the  Interstate 
Commerce  Commission  ("ICC")  for  joint 
through  motor-water  service  between 
the  mainland  United  States  and  Puerto 
Rico  and  the  U.S.  Virgin  Islands. 

TMT  states  that  Tropical  is  a  major 
competitor  in  the  trade  between  the 
mainland  United  States  and  the  U.S. 
Virgin  Islands.  Although  Tropical  has 
both  FMC  and  ICC  tariffs.  TMT  believes 
that  over  90  percent  of  Tropical's  traffic 
moves  under  its  ICC  tariff. 

TMT  states  that  PRMSA  provides 
service  in  the  Puerto  Rico  Trade  and 
service  between  the  mainland  United 
States  and  the  U.S.  Virgin  Islands  via 
Puerto  Rico.  PRMSA  is  said  to  have  four 
tariffs  on  file  %vith  the  ICC  covering 
these  services.*  Although  PRMSA  has 
filed  a  tariff  with  the  FMC,  TMT 
estimates  that  45  percent  of  PRMSA's 
traffic  is  ICC-regulated.  TMT  states  that 
PRMSA  files  no  tariff  with  the  FMC 
covering  the  U.S.  Virgin  Islands. 
Allegedly,  it  applies  a  Puerto  Rico-U.S. 
Virgin  Islands  arbitrary  to  the  rates 
shown  in  its  ICC-regulated  tariffs  in  the 
Puerto  Rico  Trade  in  order  to  construct  a 
rate  applicable  between  the  mainland 
United  States  and  the  U.S.  Virgin 
Islands. 

TMT  claims  that  Sea-Land  is  also  a 
prmcipal  competitor  in  the  Puerto  Rico 
Trade.  Sea-Land  is  said  to  operate 
primarily  under  two  joint  through  motor- 
water  tariffs  that  are  filed  with  the  ICC.» 
Id.  TMT  states  that  Sea-Land  offers  only 
a  limited  port-to-port  service  pursuant  to 
its  FMC  tariff.*  TMT  allegedly  competes 
with  other  smaller  carriers,  both  vessel 
operators  and  non-vessel-operating 
common  carriers,  that  file  joint  through 
motor-water  tariffs  at  the  ICC. 

TMT  states  that  under  the  regulations 
issued  by  the  ICC  49  CFR  1312.39(h)(l).^ 


'  The  Caribbean  Shippers  Asaodatioa  Inc.  itates 
that  it  represents  a  number  of  shippers  and 
receivers  involved  In  the  Caribbean  trades,  both  to 
Puerto  Rico  and  the  U.S.  Virgin  Islands. 

*  TMT  Freighf  Tariff  No.  \l.  Tariff  FMC-F  No.  9 
'  TVn  Freight  Tariff  Na  11.  Tariff  FMC-J?  No.  7. 

♦  ICC  PRMU  102.  ICC  PRMU  205.  ICC  PRMU  209A 
and  ICC  PRMU  211A. 

•  ICC  SEAU  436  and  ICC  SEAU  534. 

•  Sea-Land  Tariff  FMC-F  No.  «1. 

'  (h)  Freight  rale  tariffs  and  classifications  of 
railroads,  motor  common  carriers  of  property  and 


carriers  filing  joint  motor-water  rates 
with  the  ICC  may  file  any  new  and 
reduced  "rate,  charge,  rule  or  other 
provision"  on  one  day's  notice.  Thus,  it 
is  claimed  that  any  tariff  change  that 
reduces  the  cost  to  the  shipper  may  be 
filed  on  one  day's  notice,  whether  the 
change  is  to  a  rate,  a  charge,  a  note  or 
rule. 

TMT  alleges  that  it  competes  for 
major  moving  commodities  under  its 
FMC-regulated  tariff  in  the  U.S.  Virgin 
Islands  Trade  with  PRMSA  and 
Tropical,  which  offer  service  pursuant  to 
tariffs  filed  with  the  ICC.  TMT 
anticipates  that  its  inability  to  make 
changes  in  tariff  rules  that  result  in  a 
reduction  in  the  shipper's  cost  on  less 
than  30  days'  notice  will  resiilt  in  the 
loss  of  business  to  PRMSA  and  Tropical. 

Likewise.  TMT  alleges  that  its 
competitors  have  extensive  ICC- 
regulated  tariffs  in  the  Puerto  Rico 
Trade.  TMT  cites  two  examples  of 
where  it  was  forced  to  wait  thirty  days 
to  make  changes  in  tariff  rules  that 
resulted  in  a  savings  to  the  shipper. 

TMT  points  out  that  the  FMC  granted 
relief  similar  to  that  requested  here  in 
Matson  Navigation  Co.,  Inc. — 
Application  for  Section  35  Exemption. 

F.M.C, .  24  S.R.R.  1518  (1989). 

Tariff  Filing  Notice  Periods- 
Exemption.  F.M.C ,  24  S.R.R. 

1604  (1989).  Application  of  Sea-Land 
Service  Inc.  For  Exemption  Under 
Section  35  of  the  Shipping  Act,  1916. 

F.M.C .  25  S.R.R  660  (1990). 

and  Tropical  Shipping  &  Construction 
Co..  Ltd.— Application  for  Section  35 

Exemption F.M.C ,  25  S.R.R. 

1471  (1991)  ["Tropicari  TMT  alleges 
that  granting  the  present  Application 
would  not  impair  effective  regulation  by 
the  Commission  any  more  than  the 
exemptions  which  have  been  previously 
granted. 

Comments 

A.  Matson 

Matson  supports  TMTs  application 
and  requests  that  the  proposed 
exemption  be  expanded  to  include  the 
Hawaii  trade.'  Matson  claims  that  for 


freight  forwarders— notice  for  independent  rate 
changes— {I)  New  and  reduced  rates.  Except  as 
otherwise  provided  in  paragraphs  (h)  (2).  (4)  and  (5) 
of  this  sectioa  each  independently  established  new 
or  changed  rate,  charge,  rule  or  other  provision  shall 
be  filed  with  Commission  in  Washington.  DC  at 
least  1  day  before  the  date  upon  which  it  is  to 
become  effective. 

•  The  question  of  whether  the  requested 
exemption  should  be  extended  to  cover  the  Hawaii 
trade  is  not  properly  before  the  Commission.  The 
Federal  Regiator  notice  did  not  indicate  that  an 
exemption  was  being  sought  for  the  Hawaii  trade. 
In  order  to  give  the  public  opportunity  to  comment, 
it  would  be  necessary  to  republish  notice  of  the 
Application  together  with  Matson  s  request  in  the 


approximately  two  years  after  the 
Matson  Exemption  was  granted,  Matson 
interpreted  the  exemption  as  permitting 
any  tariff  change  that  resulted  in  a 
reduction  to  be  filed  on  one  day's  notice. 
Both  changes  in  rates  and  changes  in 
rules  were  allegedly  filed  on  one  day's 
notice.  Matson  states  that  the 
Commission's  staff  originally  acquiesced 
in  Matson's  interpretation,  but  has 
recently  construed  the  exemption  more 
narrowly.  According  to  Matson,  the 
FMC  staff  no  longer  permits 
amendments  resulting  in  reductions 
which  are  set  forth  in  rules  or  notes  to 
items  to  be  filed  on  one  day's  notice. 
Matson  believes  that  the  competitive 
situation  described  in  TMTs  application 
roughly  parallels  that  faced  by  Matson 
in  the  Hawaii  trade.  Matson  requests 
that  the  Commission  grant  TMT's 
application  and  extend  its  application  to 
the  Hawaii  trade. 

B.  PRMSA 

PRMSA  contends  that  having  two 
different  notice  periods  for  reductions, 
one  day's  notice  for  rates  and  thirty 
days'  notice  for  rules  and  notes,  has  the 
potential  for  confusing  the  shipping 
public.  PRMSA  beUeves  that  the 
inability  of  FMC-regulated  carriers  to 
make  rule  changes  on  one  day's  notice 
can  work  to  their  disadvantage.  As  an 
example,  PRMSA  points  out  that  ICC- 
regulated  carriers  can  reduce  bunker 
fuel  surcharges  on  one  day's  notice 
while  FMC-regulated  carriers  must  wait 
thirty  days. 

C.  Sea-Land 

Sea-Land  states  that  it  competes  with 
carriers  in  the  Puerto  Rico  Trade  that 
operate  exclusively  under  tariffs  filed  at 
the  ICC,  and  carriers  which  operate 
under  both  FMC  and  ICC-regulated 
tariffs.  It  contends  that  the  current 
regulatory  scheme  places  carriers  that 
operate  under  FMC  tariffs  at  a 
disadvantage  with  respect  to  ICC- 
regulated  carriers.  Sea-Land  states  that 
the  ICC's  regulations  permit  a  carrier  to 
file  on  one  day's  notice  any  change  in  a 
rule  or  note  that  results  in  a  rate 
reduction  to  the  shipper,  while  under  the 
regulatory  scheme  administered  by  the 
FMC,  such  changes  must  be  filed  on 
thirty  days'  notice.  This,  it  is  claimed, 
inhibits  the  carrier  from  taking  tariff 


Federal  Registar.  Rather  than  dealing  with  Malson's 
request  in  the  context  of  this  Application,  the 
Commission  is  instituting  on  Its  own  motion  by 
separate  document  issued  this  date  a  Notice  of 
Propoaed  Rulemaking  to  consider  an  exemption 
covenng  all  of  the  domestic  offshore  trades  that 
would  permit  the  filing  on  one  day's  notice  of  all 
new  or  changed  rates,  regulations,  rules  and  notes 
that  do  not  increase  the  shipper's  coal  of  carriage. 
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actions  in  response  to  the  needs  of 
shippers. 

D.  Tropical 

Tropical  supports  TMTs  Application 
insofar  as  it  pertains  to  the  U.S.  Virgin 
Islands  Trade  served  by  Tropical. 
Tropical  maintains  that  the  Application 
is  both  pro-carrier  and  pro-shipper. 
Shippers,  it  is  said,  will  benefit  because 
rule,  regulation  or  note  changes  that 
result  in  a  reduction  in  their  costs  will 
go  into  effect  more  quickly;  carriers  will 
allegedly  benefit  because  they  will  be 
able  to  move  more  quickly  to  meet 
changes  filed  by  ICC-regulated  carriers. 
Tropical  believes  that  TMTs 
Application,  if  granted,  would  not  only 
not  cause  discrimination,  it  would  have 
a  positive  effect  on  carriers,  shippers 
and  the  trade  and  would  promote,  not 
be  detrimental  to,  commerce. 

In  support  of  its  contention  that  the 
requested  exemption  will  not  impair 
effective  regulation  by  the  Commission, 
Tropical  cites  the  FMC's  decision  in 
Tropical,  wherein  it  is  stated: 

*  *  •  the  U.S  -U.S.  Virgin  Islands  Trade  is 
open  to  foreign  flag  competition.  Clearly,  the 
Trade  represents  a  contestable  market. 
Carriers  can  enter  and  exit  the  Trade  with 
relative  ease,  free  from  governmental 
interference.  Thus,  competition,  both  actual 
and  potential,  may  be  expected  to  curtail  the 
sort  of  problems  CSA  envisions. 

25  S.R.R.  at  1474-75.  The  same 
competitive  factors  that  the  Commission 
recognized  in  Tropical  would  prevent 
the  abuse  of  the  exemption  pertaining  to 
rates  are  said  to  exist  with  respect  to 
changes  in  rules,  regulations  and  notes. 

Tropical  claims  that  it  has  already 
been  harmed  by  the  requirement  that 
changes  in  regulations,  rules  and  notes 
be  filed  with  the  FMC  on  thirty  days' 
notice.  Several  examples  are  provided 
where  Tropical  was  precluded  from 
making  changes  to  tariff  rules  and  notes 
on  one  day's  notice  even  though  they 
would  have  resulted  in  a  reduction  in 
the  shipper's  cost  of  carriage. 

E.CSA 

CSA  filed  the  only  comment  in 
opposition  to  TMTs  Application.  It 
contends  that  the  carriers  can  not  show 
any  competitive  harm  that  would  justify 
an  exemption  because  they  have  both 
ICC  and  FMC-regulated  tariffs.  CSA 
contends  that  any  harm  to  the  carriers 
should  be  weighed  against  the  shippers' 
interest  in  rate  stability  and  protection 
from  economic  coercion. 

In  regard  to  the  competitive 
disadvantage  allegedly  suffered  by 
FMC-regulated  carriers,  CSA  states  that: 
"The  concept  of  'competitive 
disadvantage'  requires  that  the  carriers 
actually  compete  for  the  same  cargo  and 


provide  the  same  or  equivalent 
services."  CSA  concludes  that  the 
record  before  the  Commission  is 
inadequate  to  make  an  informed 
decision.  Accordingly,  CSA  believes 
that  the  Commission  should  either  deny 
the  Application  or  set  the  matter  down 
for  hearing. 

Discussion 

Section  35  of  the  1918  Act  provides  in 
pertinent  part: 

The  Federal  Maritime  Commission,  upon 
application  or  on  its  own  motion,  may  by 
order  or  rule  exempt  for  the  future  any  class 
of  agreements  between  persons  subject  to 
this  Act  or  any  specified  activity  of  such 
persons  from  any  requirement  of  the  Shipping 
Act  1916,  or  Intercoastal  Shipping  Act.  1933, 
where  it  finds  that  such  exemption  will  not 
substantially  impair  effective  regulation  by 
the  Federal  Maritime  Commission,  be 
unjustly  discriminatory,  or  be  detrimental  to 
commerce. 

The  justification  for  the  Application 
here  is  similar  to  that  used  to  support 
previous  applications  for  exemptions 
from  the  requirement  that  individual 
rate  reductions  be  filed  on  thirty  days' 
notice.  TMT  and  the  carriers  supporting 
its  Application  allege  that  the  thirty-day 
notice  requirement  for  changes  in  rules, 
regulations  and  notes  that  reduce  the 
shipper's  cost  of  carriage  inhibits  their 
ability  to  compete  with  carriers 
operating  under  ICC-regulated  tariffs.  In 
support  of  this  contention,  they  have 
provided  specific  examples  of  the 
problems  which  have  been  caused  by 
the  30-day  notice  requirement  of  the 
1933  Act.  The  Conunission  is  convinced 
on  the  basis  of  this  material  that  TMTs 
application  is  justified. 

The  arguments  raised  by  CSA  in 
opposition  to  the  Application  are  similar 
to  those  raised  by  CSA  in  previous 
exemption  proceedings.  Although  CSA 
appears  correct  when  it  states  that  most 
carriers  have  both  ICC  and  FMC- 
regulated  tariffs,  it  does  not  necessarily 
follow  that  carriers  can  suffer  no  harm 
as  a  result  of  the  30-day  notice 
requirement  of  the  1933  Act.  The 
carrier's  ability  to  shift  cargo  from  one 
tariff  to  another  may  be  limited  by  the 
needs  and  desires  of  the  shippers  served 
by  the  carrier.  For  example,  the  shipper 
may  prefer  to  move  its  cargo  under  a 
port-to-port  rate  rather  than  a  joint- 
t.^ough  intermodal  rate.  In  sum,  there  is 
no  clear  indication  that  carriers  are 
misusing  the  exemptions  that  have  been 
previously  granted  by  the  Commission 
and  will  misuse  the  exemption 
requested  here.  Contrary  to  CSA's  view, 
the  Commission  is  satisfied  that  the 
exemption  will  not  substantially  impair 
effective  regulation  by  the  Commission, 


be  unjustly  discriminatory,  or 
detrimental  to  commerce. 

The  Commission  concludes  that 
TMTs  Application  meets  the  standards 
of  section  35  of  the  1916  Act. 
Accordingly,  subject  to  the  limitation 
described  below,  the  Commission  will 
grant  TMTs  Application  for  exemption. 

Although  the  exemption  will  permit  a 
carrier  to  make  a  change  to  a  tariff  rule, 
regulation  or  note  affecting  a  large 
number  of  rate  items,  a  carrier  may  not 
use  the  exemption  to  institute  a  general 
decrease  in  rates  on  one  day's  notice.' 
TMT  has  not  requested  an  exemption 
from  any  of  the  provisions  of  the  1933 
Act  and  the  Commission's  regulations 
that  pertain  to  a  general  decrease  in 
rates.  The  provisions  in  the  1933  Act 
that  apply  to  a  general  decrease  in  rates 
include  a  requirement  that  any  general 
decrease  in  rates  be  filed  on  sixty  days' 
notice  and  time  limits  for  disposition  of 
the  case  if  the  matter  is  set  down  for 
hearing.  Rule  67  of  the  Commission's 
Rules  of  Practice  and  Procedure  requires 
the  carrier  to  accompany  any  general 
decrease  in  rates  with  testimony  and 
exhibits  of  such  composition,  scope  and 
format  that  they  will  serve  as  the 
carrier's  entire  direct  case  in  the  event 
the  matter  is  set  down  for  hearing.  The 
exemption  does  not  relieve  carriers  from 
complying  with  those  provisions. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981,  it  has  nonetheless 
reviewed  the  rule  in  terms  of  this  Order 
and  has  determined  that  this  rule  is  not 
a  "major  rule"  as  deHned  in  Executive 
Order  12291  because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b]  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
605(b],  that  this  rule  will  not  have  a 


•  Section  1  of  the  1933  Act.  46  U.S.C  app.  843. 
definei  a  "general  decrease  in  rate*"  as: 

*  *  '  any  change  in  rates,  farea.  or  charges  which 
will  (A)  result  in  a  decrease  In  not  less  than  SO  per 
centum  of  the  total  rate.  fare,  or  charge  items  in  the 
tariffs  per  trade  of  any  common  carrier  by  water  in 
intercoastal  commerce:  and  (B)  directly  result  in  a 
decrease  in  gross  revenue  of  such  carrier  for  the 
particular  trade  of  not  less  than  3  per  centum. 
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significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
government  jurisdictions. 

List  of  Subjects  in  46  CFR  Part  550 

Maritime  carriers;  Reporting  and 
recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C.  553, 
sections  18,  35  and  43  of  the  Shipping 
Act,  1918,  46  U.S.C.  app.  817,  833a  and 
841a,  and  section  2  of  the  Intercoastal 
Shipping  Act.  1933,  4e  U.S.C.  app.  844, 
part  550  of  title  46,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  550— {AIIENOED] 

1.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553,  46  U.S.C.  app.  812. 
814,  815,  817,  820,  833a.  841a.  643.  844,  845. 
S45a.  645b.  and  647. 

2.  In  section  550.1,  a  new  paragraph 
(e)  is  added  reading  as  follows: 

§  550.1    Exemptions. 

*        •        •        •        * 

(e)  Carriers  providing  port-to-port 
transportation  between  the  United 
States  and  Puerto  Rico  or  the  U.S.  Virgin 
Islands,  or  between  Puerto  Rico  and  the 
U.S.  Virgin  Islands,  may  change  on  one 
day's  notice  any  tariff  regulation,  rule  or 
note  that  reduces  the  shipper's  cost  of 
transportation  and  may  also  file  on  one 
day's  notice  any  new  tariff  regulation, 
rule  or  note  that  does  not  increase  the 
shipper's  cost  of  transportation; 
provided,  however,  that  such  carriers 
must  comply  with  those  provisions  of 
the  Intercoastal  Shipping  Act,  1933,  and 
the  Commission's  regulations  that 
pertain  to  any  "general  decrease  in 
rates". 

By  the  Conunission. 
Joseph  C  Polking, 

Secretary. 

[FR  Doc.  91-24264  Filed  10-8-91;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  91-133;  RM-77 10] 

Radio  Broadcasting  Services; 
Wlckenburg,  AZ 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  229A  to  Wickenburg,  Arizona. 


as  that  community's  second  local  FM 
broadcast  service,  in  response  to  a 
petition  for  rule  making  ^led  on  behalf 
of  Circle  S.  Broadcasting  Co.,  Inc.  See  56 
FR  22840,  May  17. 1991.  Coordinates 
used  for  Channel  229A  at  Wickensburg 
are  33-55-53  and  112-48-12,  with  a  site 
restriction  7.8  kilometers  (4.9  miles) 
southwest  of  the  community.  As 
Wickenburg  is  located  within  320 
kilometers  (199  miles]  of  the  Mexico 
border,  concurrence  of  the  Mexican 
government  to  this  proposal  was 
obtained.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  Dates:  November  18. 
1991. 

The  window  period  for  filing 
applications  for  Channel  229A  at 
Wickenburg,  Arizona,  will  open  on 
November  19. 1991,  and  close  on 
December  19, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  Mass 
Media  Bureau.  (202]  632-0394. 

SUPPt^MENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-133, 
adopted  September  25, 1991.  and 
released  October  3, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Wasington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street 
NW.,  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Channel  229A  at  Wickenburg. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  91-24219  Filed  10-8-91:  6:45  am] 

BIU.INO  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  90-601;  RM-7531] 

Radio  Broadcasting  Services; 
Lenwood,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  FM 
Channel  245A  to  Lenwood.  California, 
as  that  community's  third  local  FM 
broadcast  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Desert  Broadcasting.  See  55  FR  51930, 
December  18, 1990.  Coordinates  used  for 
Channel  245A  at  Lenwood  are  34-52-30 
and  117-06-48.  Since  Lenwood  is 
located  within  320  kilometers  (199  miles] 
of  the  Mexico  border,  concurrence  of  the 
Mexican  government  was  obtained. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  Dates:  November  18, 
1991. 

The  window  period  for  filing 
applications  for  Channel  245A  at 
Lenwood.  California,  will  open  on 
November  19, 1991,  and  close  on 
December  19, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  Mass 
Media  Bureau,  (202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-601, 
adopted  September  20. 1991,  and 
released  October  3, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  245A  at  Lenwood. 
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Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  91-24220  Filed  10-8-91;  8:45  am] 

BILUNO  CODE  tTll-OI-M 


47  CFR  Part  73 

Oock«t  No.  91-178;  RM-7141] 

Radio  Broadcasting  Services;  Miami 
Beach,  FL 

AGENCY:  Federal  Conununications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  230C  for  channel  230C1  at 
Miami  Beach.  Florida,  and  modifles  the 
license  for  Station  WLVE(FM)  to  specify 
operation  on  the  higher  class  channel,  at 
the  request  of  Gilmore  Broadcasting 
Corporation.  See  56  FR  29616.  June  28, 
1991.  Channel  230C  can  be  allotted  to 
Miami  Beach  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  The  coordinates  are  North 
Latitude  25-47-18  and  West  Longitude 
8CM)7-48.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  November  18. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPUEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-178. 
adopted  September  20. 1991.  and 
released  October  3. 1991.  The  full  text  of 
this  commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 


from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street  NW.,  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  Broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.202  (AMENDED] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  230C1  and  adding 
Channel  230C  at  Miami  Beach. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-24223  Filed  10-8-91;  8:45  am] 

BILUNO  COOe  6712-01-U 


47  CFR  Part  73 

[MM  Docket  No.  91-182;  RM-7733] 

Radio  Broadcasting  Services;  Liberty, 
KY 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  254C3  for  Channel  254A  at 
Liberty.  Kentucky,  and  modifies  the 
construction  permit  for  Station 
WKDO(FM)  to  specify  operation  on  the 
higher  class  channel,  at  the  request  of 
Carlos  Wesley.  See  56  FR  30524.  July  3. 
1991.  Channel  254C3  can  be  allotted  to 
Liberty  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  the  site 


specified  in  the  construction  permit, 
with  a  site  restriction  of  2.2  kilometers 
(1.4  miles)  southeast  of  the  community. 
The  coordinates  are  North  Latitude  37- 
18-22  and  West  Longitude  84-55-02. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  November  18. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  ].  Walls.  Mass  Media  Bureau. 
(?02)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-182. 
adopted  September  20. 1991.  and 
released  October  3. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  removing  Channel  254A  and  adding 
Channel  254C3  at  Liberty. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-24225  Filed  10-8-91;  8:45  am] 

BILUNO  COOC  (712-01-11 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubNc  of  ttie 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  njte 
making  prior  to  the  adoption  of  the  final 
rules. 


RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1620 

Restrictions  on  the  Purchase  of 
Assets  From  the  Resolution  Trust 
Corporation 

agency:  Resolution  Trust  Corporation. 

action:  Proposed  rule  and  request  for 
comments. 

summary:  The  Resolution  Trust 
Corporation  ("RTC")  is  hereby  seeking 
comment  on  proposed  regulations 
pursuant  to  the  requirement  of  the 
Comprehensive  Thrift  and  Bank  Fraud 
Prosecution  and  Taxpayer  Recovery  Act 
of  1990  ('Thrift  and  Bank  Fraud  Act"  or 
"Act").  The  statute  requires  that  assets 
held  by  the  RTC  in  the  course  of 
liquidating  federally-insured  savings 
associations  not  be  sold  to  persons  who, 
in  ways  specified  in  the  Act.  contributed 
to  the  demise  of  such  savings 
associations.  The  proposed  rule  ia 
intended  to  accomplish  the 
Congressional  directive  by 
implementing  a  self-certiflcation  process 
that  is  a  prerequisite  to  the  sale  of 
assets  by  the  RTC.  The  proposed 
regulation  provides  defmitions  that 
effectuate  and/or  clarify  the  intent  of 
Congress  regarding  the  scope  of  the 
statutory  prohibitions. 

DATES:  Comments  must  be  submitted  on 
or  before  November  8. 1991. 

ADDRESSES:  Written  comments 
regarding  the  proposed  rule  should  be 
addressed  to  John  M.  Buckley.  Jr., 
Focecutive  Secretary,  Resolution  Trust 
Corporation.  801 17th  Street.  NW.. 
Washington.  DC  20434-0001.  Comments 
may  be  hand  delivered  to  room  314  on 
business  days  between  9  a.m.  and  5  p.m. 
Comments  may  also  be  inspected  in  the 
Public  Reading  Room.  801 17th  Street. 
NW.,  between  9  a.m.  and  5  p.m.  on 
business  days.  (Phone  number  202-416- 
6940;  FAX  number  202-416-4753). 
FOR  rjRTNCR  INFORMATION  CONTACT: 
Carl  Gold.  Legal  Division.  202-416-7327; 
David  Wiley,  Asset  and  Real  Estate 


Management  Division,  202-416-7136. 
These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  RTC  was  created  by  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  ("FIERREA")  to 
liquidate  federally-insured  savings 
associations  and  the  assets  of  those 
associations.  The  RTC's  organic  statute 
is  the  Federal  Home  Loan  Bank  Act 
particularly  12  U.S.C.  1441a  ("FHLB 
Act").  In  addition,  when  acting  as 
conservator  or  receiver  for  a  savings 
association,  the  RTC  has  the  same 
powers  and  duties  as  does  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
pursuant  to  sections  11  through  13  of  the 
Federal  Deposit  Insurance  Act  ("FDI 
Act"),  12  U.S.C.  1821-23.  The  Thrift  and 
Bank  Fraud  Act  affects  asset  sales  by 
the  RTC  in  two  regards.  First,  it 
amended  the  FDI  Act  provisions  that  are 
applicable  to  the  RTC  to  proscribe  sales 
by  the  RTC  of  assets  of  particular 
savings  associations  to  persons  who,  by 
committing  certain  specified  felonies, 
caused  a  loss  to  the  particular  savings 
associations.  On  May  10, 1991,  the  RTC 
published  a  directive  (Circular  10100.14) 
that  implemented  the  Thrift  and  Bank 
Fraud  Act's  amendments  to  the  FDI  Act 
regarding  RTC  asset  sales.  The  directive 
prescribed  a  certification  that  must  be 
made  before  the  RTC  will  sell  an  asset. 

The  second  relevant  portion  of  the 
Thrift  and  Bank  Fraud  Act  is  section 
2526(c),  which  amended  the  RTC's 
organic  statute,  specifically  12  U.S.C 
1441  a(f).  Section  2526(c)  requires  the 
RTC  to  promulgate  regulations  to 
prohibit  the  sale  of  an  asset  of  a  savings 
association,  to.  and/or  the  use  of  RTC 
financing  to  purchase  an  asset  that  is  in 
the  hands  of  the  RTC  by,  persons  who, 
in  a  non-criminal  way,  contributed  to 
the  demise  of  that  savings  association. 
As  prescribed  by  the  Act,  there  are  four 
basic  factual  situations  in  which  a 
person  will  be  barred  from  purchasing 
an  asset  of  an  RTC-controUed  savings 
association,  and/or  barred  from  using 
RTC  financing  to  purchase  one  or  more 
assets.  The  following  is  a  brief  summary 
of  those  situations;  the  proposed 
regulations  must  be  consulted  for 
specific  legal  requirements. 

Restrictions  on  Asset  Sales  by  the  RTC 

First,  if  the  prospective  purchaser,  or 
related  entity,  as  defined  in  the 


proposed  regulation,  has  defaulted  to 
the  savings  association  on  one  or  more 
obligations  aggregating  more  than  $1 
million,  and  the  purchaser  or  related 
entity  has  been  foimd  to  have  engaged 
in  fraud  in  connection  with  these 
obligations.  RTC  financing  would  not  be 
provided.  Consistent  with  the  Act  the 
proposed  regulation  would  not  prohibit 
a  cash  sale  in  this  circumstance. 

Second,  if  a  person  participated  in  a 
material  way.  as  defined  in  the 
proposed  regulation,  in  transactions  that 
resulted  in  a  substantial  loss  to  a 
savings  association,  the  person  would 
not  using  any  source  of  payment  or 
financing,  be  permitted  to  purchase  an 
asset  of  that  association  from  the  RTC 

Third,  if  a  person  has.  by  federal 
regulatory  action,  been  removed  from  or 
barred  from  participating  in  the  affairs 
of  an  association  that  is  under  RTC 
control,  the  person  would  not,  using  any 
source  of  payment  or  financing,  be 
permitted  to  purchase  an  asset  of  that 
association  from  the  RTC. 

Finally,  if  a  prospective  purchaser  or 
related  entity  has  demonstrated  a 
pattern  or  practice  of  defalcation,  as 
defined  by  the  proposed  regulation, 
regarding  obligations  to  an  RTC 
controlled  association,  the  prospective 
purchaser  would  be  barred  from 
purchasing  an  asset  or  assets  of  that 
association  from  the  RTC,  regarc^ess  of 
the  intended  source  of  financing  or 
payment 

The  Act  provides  one  exception  to  the 
above-described  restrictions,  which  is 
refiected  in  the  proposed  regulation. 
That  is,  the  restrictions  would  be  lifted  if 
in  the  course  of  the  sale  or  transfer  of  an 
asset  the  purchaser  or  transferee's 
obligations  to  the  savings  association  or 
to  the  RTC  were  resolved  or  settled.  In 
addition,  as  a  matter  of  regulatory 
authority,  the  RTC  intends  to  limit  the 
possible  retroactive  effect  of  the 
regulation.  That  is.  no  sale  or  seller 
financing  arrangement  would  be 
rescinded  or  revoked  based  upon  the 
provisions  of  the  regulation  if  there  was 
a  legally  enforceable  contract  of  sale 
between  the  purchaser  and  the  RTC  at 
the  time  the  regulation  becomes 
effective. 

It  has  been  noted  that  the  proposed 
regulation  follows  the  Act  closely. 
Accordingly,  the  RTC  does  not  by  this 
proposed  regulation  intend  to  impose 
broad  limitations  on  those  who  can 
purchase  assets  from  the  RTC.  This 
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regulatory  treatment  in  no  way  implies 
that  the  RTC  will  provide  seller 
financing  to  a  prospective  purchaser 
vtho  is  not  creditworthy. 

As  noted  above,  the  RTC  in 
promulgating  this  proposed  regulation  is 
following  a  statute  that  dictates  most  of 
the  terms  of  the  regulation.  The 
regulation  has  been  drafted  in  a  way 
that  is  intended  to  be  susceptible  to  self- 
certiHcation  by  prospective  purchasers. 
In  addition,  the  RTC  has  found  it 
necessary  to  define  several  terms  that 
are  not  defined  by  the  Act.  In 
developing  these  definitions,  the  RTC 
has,  to  the  extent  that  it  can  do  so  and 
remain  consistent  with  the  intent  of 
Congress,  drawn  upon  its  experience  in 
Ihe  implementation  of  its  contractor 
ethics  regulations,  12  CFR  1606.  Where 
the  definitions  are  strictly  prescribed  by 
the  Thrift  and  Bank  Fraud  Act.  the  RTC 
has  maintained  those  definitions.  It  is 
the  intent  of  Congress  that  assets  not  be 
sold  to  persons  or  entities  that  they 
control,  or  are  controlled  by,  if  such 
persons  or  entities  significantly 
contributed  to  the  demise  of  a  savings 
association. 

Where  neither  the  Act  nor  the 
contractor  ethics  regulations  provided  a 
workable  definition,  the  RTC  has 
attempted  to  develop  a  definition  or  to 
implement  the  Act  in  a  way  that  is 
consistent  with  this  Congressional 
intent. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C  601.  et  seq.,  the 
following  initial  regulatory  flexibility 
analysis  is  hereby  provided: 

1.  Reasons,  objectives,  and  legal  bases 
underlying  the  proposed  regulations: 
These  elements  have  been  discussed 
elsewhere  in  the  Supplementary 
Information. 

2.  Small  entities  to  which  the 
proposed  regulations  would  apply. 
Individuals,  and  businesses  which  could 
qualify  as  small  businesses  under 
various  statutory  and  regulatory 
standards,  may  be  affected  by  these 
provisions.  This  regulation  appUes 
equally  to  all  entities  of  any  size.  The 
RTC  has  been  given  no  discretion  in  this 
matter  by  Congress. 

3.  impact  of  the  proposed  regulation 
on  small  businesses:  Persons  or  entities 
that  seek  to  purchase  assets  from  the 
RTC  do  so  on  a  strictly  voluntary  basis. 
The  only  burden  imposed  by  this 
regulation  is  the  completion  of  a 
certification  form.  This  will  not  require 
the  use  of  professional  skills  or  the 
preparation  of  special  reports  or 
records.  The  RTC  seeks  comments  on 
alternative  methods  of  compliance,  or 
reporting  requirements. 


4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
which  overlap,  duplicate,  or  confiict 
with  the  proposed  regulation. 

5.  Alternatives  to  the  proposed 
regulation.  The  RTC  has  not  identified 
alternatives  that  would  be  less 
burdensome  to  small  businesses  and  yet 
effectively  accomplish  the  objectives  of 
the  proposed  regulation.  There  is  no 
obviously  less  burdensome  method  of 
implementing  the  statutory  mandate 
than  a  self-certification  process. 
However,  comment  is  specifically 
solicited  on  this  issue. 

List  of  Subjects  in  12  CFR  Fart  1620 

Asset  disposition,  Savings 
associations. 

For  the  reasons  set  out  in  the 
preamble,  the  RTC  proposes  to  add  part 
1620  to  title  12.  chapter  XVI  of  the  Code 
of  Federal  Regulations,  to  read  as 
follows: 

PART  1620— RESTRICTIONS  ON  SALE 
OF  ASSETS  BY  THE  RESOLUTION 
TRUST  CORPORATION 

Sec. 

1620.1  Pnrpose  and  scope. 

1620.2  Defmitions. 

1620.3  Restriction*  on  the  sale  of  assets  by 
the  RTC  in  conjunction  with  a  loan  or 
extension  of  credit. 

1620.4  Restrictions  an  the  sale  of  assets  by 
the  RTC  regardless  of  method  of 
financing. 

17620.5    Certain  asset  sales  unaffected  by 

this  part. 
162ae    Certification  required. 

Authority:  12  U.S.C.  1441a(f>;  12  U.S.C. 
1441a(b)(12). 

§  1620.1    Purpose  and  scope. 

(a)  The  Resolution  Trust  Corporation 
is  prohibited  from  selling  assets  that 
were  or  are  held  by  savings  associations 
that  have  been  placed  under  the 
conservatorship  or  receivership  of  the 
Resolution  Trust  Corporation  to  certain 
persons  who  profited  or  engaged  in 
wrongdoing  at  the  expense  of  those 
savings  associations,  or  se'iously 
mismanaged  those  savings  associations. 

(b)  The  restrictions  of  this  part  apply 
only  when  there  is  a  connection 
between  a  savings  association  that  now 
holds  or  formerly  held  one  or  more 
assets,  and  the  prospective  purchaser 
whose  conduct  injured  that  specific 
savings  association.  The  restricbons 
apply  even  though  the  assets  are  no 
longer  owned  by  the  savings  association 
that  the  prospective  purchaser  injured. 
Provided,  that  the  restrictions  shall  not 
apply  to  sales  of  securities  backed  by 
pools  of  assets  which  may  include 
assets  of  such  savings  association.  This 
part  does  not  establish  a  general 


prohibition  against  the  sale  of  assets  of 
savings  associations  under  the  control 
of  the  Resolution  Trust  Corporation  to  a 
prospective  purchaser  who  may  have 
injured  one  or  more  savings  associations 
other  than  the  savings  association(8) 
whose  assets  the  purchaser  seeks  to 
purchase. 

S  1620.2    Deftnltiona. 

(a)  Corporation  means  the  Resolution 
Trust  Corporation  in  its  corporate 
capacity. 

(b)  Key  Official  means  an  officer, 
managing  or  general  partner,  or  director 
of  an  entity,  or  an  individual  who.  acting 
individually  or  in  concert  with  one  or 
more  entities  or  individuals,  owns  or 
controls  25  percent  or  more  of  the 
ownership  of  an  entity,  or  otherwise 
controls  the  entity's  management  or 
policies. 

(c)  Person  includes  an  individual,  or 
an  entity  with  a  legally  independent 
existence,  including,  without  limitation, 
a  trustee;  the  beneficiary  of  a  least  a  25 
percent  share  of  the  proceeds  of  a  trust: 
a  partnership;  a  corporation;  an 
association;  a  society;  or  other 
organization  or  institution. 

(d)  RTC  means  the  Resolution  Trust 
Corporation  as  corporation,  as 
conservator,  or  as  receiver,  as  the 
context  indicates. 

§  1620.3    Restrictions  on  the  sal*  o?  assets 
t>y  tfw  RTC  In  conjunction  with  ■  loan  or 
extension  of  credit. 

(a)  Neither  the  Corporation,  nor  a 
savings  association  that  is  under  the 
conservatorship  or  receivership  of  the 
RTC,  may,  in  selling  one  or  more  assets 
of  a  savings  association  that  was  or  is 
under  the  conservatorship  or 
receivership  of  the  RTC,  provide  a  loan, 
advance,  or  other  extension  of  credit,  to 
a  person  if — 

(1)  That  person,  or  a  key  official  of 
that  person,  has  defaulted,  or  has  been  a 
key  official  of  a  partnership  or  a 
corporation,  which  defaulted  on,  one  or 
more  obligations  in  the  aggregate 
amount  of  more  than  $1,000,000  to  the 
savings  association  which  owned  or 
owns  Ihe  asset(s):  and 

(2)  The  person  or  its  key  official  has 
been  determined  by  a  court  or 
administrative  tribunal  to  have  engaged 
in,  or  is  subject  to  a  pending  fudicial  or 
administrative  action  brought  by  the 
RTC  or  a  component  of  the  government 
of  the  United  States,  or  any  state, 
alleging  fraudulent  activity  in 
connection  with  any  such  obligation. 

(b)  It  shall  be  a  violation  of  paragraph 
(a)  oif  this  section  for  a  person  under 
such  circumstances  to  purchase,  using  a 
loaa  advance,  or  other  extension  of 
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credit  provided  by  the  Corporation  or 
such  savings  association,  one  or  more 
assets  of  a  subject  savings  association. 

(c)  For  purposes  of  paragraph  (a]  of 
this  section,  a  person  or  its  key  official 
is  considered  to  have  defaulted  on  an 
obligation  only  if  the  person  or  its  key 
official  has  failed  to  comply  with  the 
terms  of  of  the  loan  or  other  obligation 
to  such  an  extent  that  the  property 
securing  the  obligation  is  foreclosed 
upon.  Paragraph  (a)  of  this  section  does 
not  apply  to  the  failure  to  satisfy  an 
unsecured  obligation. 

(d)  The  restrictions  in  paragraph  (a)  of 
this  section  do  not  apply  if  the  sale  or 
transfer  of  an  asset  resolves  or  settles, 
or  is  part  of  the  resolution  or  settlement 
of,  obligations  owed  by  the  person  or  its 
key  ofricial(s)  to  the  savings  association 
whose  assets  are  being  sold,  or  to  the 
Corporation. 

§  1620.4    R«stiictiont  on  the  sale  of  a»Mt« 
by  ttie  RTC  r«gardl«M  of  method  of 
financing. 

(a)  Neither  the  Corporation,  nor  a 
savings  association  that  is  under  its 
conservatorship  or  receivership,  may 
sell  one  or  more  assets  of  a  savings 
association  that  was  or  is  under  the 
conservatorship  or  receivership  of  the 
RTC,  to  any  person  if  the  person  or  any 
key  official — 

(1)  Has  participated,  as  an  officer  or 
director  of  the  same  savings  association, 
or  as  an  affiliate  of  that  savings 
association,  if  a  material  way  in  one  or 
more  transactions  that  resulted  in  a  loss 
of  more  than  $50,000  to  that  savings 
association,  taking  into  account  any  net 
proceeds  from  the  sale  of  collateral;  or 

(2)  Has  been  removed  from,  or 
prohibited  from  participating  in  the 
affairs  of,  the  savings  association  whose 
asset(s)  is  (are)  being  sold,  pursuant  to 
any  final  enforcement  action  by  a 
Federal  banking  agency  (defined  at  12 
U.S.C.  1813(q));  or 

(3)  Has  demonstrated  a  pattern  or 
practice  of  defalcation  regarding 
obligations  to  the  savings  association 
whose  asset(s)  is  (are)  being  sold. 

(b)  The  restrictions  of  paragraph  (a)(1) 
of  this  section  shall  not  apply  if  the  sale 
or  transfer  of  an  asset  resolves  or 
settles,  or  is  part  of  the  resolution  or 
settlement  of,  obligations  owed  by  the 
person  or  its  key  official(s)  to  the 
savings  association  whose  assets  are 
being  sold,  or  to  the  Corporation. 

(c)  For  purposes  of  paragraph  (a)  of 
this  section,  affiliate  is  defined  as  any 
company  that  controls,  is  controlled  by, 
or  is  under  common  control  with, 
another  company. 

(d)  For  purposes  of  paragraph  (a)  of 
this  section,  a  loss  is  a  net  loss  where  a 
savings  association  has  written  off  a 


receivable,  either  because  it  was 
required  to  do  so  by  an  examiner, 
auditor  or  regulator,  or  elected  to  write 
off  the  receivable  using  applicable 
accounting  principles. 

(e)  For  purposes  of  paragraph  (a)  of 
this  section,  an  individual  or  entity  has 
participated  in  a  material  way  in  a 
transaction  that  caused  a  loss  to  a 
savings  association  if  the  individual  or 
entity  has  been  found,  in  a  final 
determination  by  a  court  or 
administrative  tribunal,  or  is  alleged,  In 
a  judicial  or  administrative  action 
brought  by  the  RTC  or  by  any 
component  of  the  government  of  the 
United  States  or  of  any  state — 

(1)  To  have  violated  any  law, 
regulation,  or  order  issued  by  a  Federal 
banking  agency,  or  breached  or 
defaulted  on  a  written  agreement  with  a 
Federal  banking  agency,  or  breached  or 
defaulted  on  a  written  agreement 
(including,  but  not  limited  to,  a  contract 
for  goods  or  services,  note,  deed  of  trust, 
mortgage,  loan  agreement),  between  a 
savings  association  and  the  individual 
or  entity;  or 

(2)  To  have  engaged  in  an  unsafe  or 
unsound  practice  in  conducting  the 
affairs  of  the  savings  association;  or 

(3)  To  have  breached  a  fiduciary  duty 
owned  to  that  savings  association. 

(f)  For  purposes  of  paragraph  (a)  of 
this  section,  a  person  or  its  key  official 
shall  have  demonstrated  a  pattern  or 
practice  of  defalcation  regarding 
obligations  to  a  savings  association  if 
the  person  of  key  official  has  engaged  in 
more  than  one  action  evidencing  an 
intent  to  cause  a  loss  to  the  savings 
association  whose  assets  the  person  or 
key  official  intends  to  purchase. 

(g)  It  shall  be  a  violation  of  this  part 
for  any  such  person  to  purchase  an  asset 
that  the  RTC  or  a  savings  association 
under  its  conservatorship  or 
receivership  is  prohibited  from  selling  if 
circumstances  exist  that  would  cause 
any  of  the  restrictions  enumerated  in 
paragraph  (a)  of  this  section  to  apply. 

§  1620.5    Certain  asset  sales  unaffected  by 
this  part 

The  e^ectiveness  of  this  part  shall  not 
be  grounds  for  rescission  or  revocation 
of  the  sale  of  one  or  more  assets,  or  the 
withholding  of  seller  financing  by  the 
RTC,  if  a  legally  enforceable  contract  of 
sale  and/or  agreement  for  seller 
financing  was  in  effect  prior  to  [INSERT 
THE  DATE  ON  WHICH  THE  FINAL 
REGULATION  BECOMES  EFFECTIVE). 

S  1620.6    Certification  required. 

The  Corporation,  or  a  savings 
association  under  its  conservatorship  or 
receivership,  may  not  sell  any  asset,  and 
no  person  shall  buy  any  asset  from  the 


RTC  or  a  savings  association  under  its 
conservatorship  or  receivership,  unless 
the  person  shall  have  certified,  under  ' 
penalty  of  perjury,  with  notice  that  a 
false  certification  may  lead  to 
punishment  under  18  U.S.C.  1001  and  18 
U.S.C.  1621.  that  none  of  the  restrictions 
in  this  part  applies  to  the  sale  of  that 
asset. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC  this  1st  day  of 
October.  1991. 

Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr., 
Executive  Secretary. 
(FR  Doc.  91-24171  Filed  10-8-4)1: 8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Rtv«nu«  Sei^icc 

26  CFR  Part  301 

[QL-174-e9] 

RIN  1S45-AN47 

Sale  Of  Seized  Propaiiy 

aqency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  that  provide 
guidance  relating  to  requests  for  the  sale 
of  seized  property  under  section  6335(f) 
of  the  Internal  Revenue  Code  (the 
"Code").  Section  6236(g)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  ^986  amended  section  6335  of  the 
Code  of  inserting  subsection  (f),  which 
allows  the  owner  of  any  property  seized 
by  levy  to  request  that  the  Service  sell 
the  property  within  60  days,  or  within 
any  longer  period  specified  by  the 
owner.  The  proposed  regulations  set 
forth  the  person  to  whom  a  request  for 
sale  of  property  should  be  addressed 
and  what  information  should  be 
included  in  a  request. 

DATES:  Written  comments  and  requests 
to  speak  (with  an  outline  of  oral 
comments)  at  the  public  hearing  must  be 
received  by  December  3, 1991.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

ADDRESSES:  Send  comments  and 
requests  to  speak  (with  an  outline  of 
oral  comments)  at  the  public  hearing  to: 
Internal  Revenue  Service,  P.O.  Box  7604. 
Ben  Franklin  Station.  Attn: 
CC:CORP:T:R  (GL-174-89).  room  5228. 
Washington,  DC  20044. 


50832 


Federal  Register  /  Vol.  56,  No.  196  /  Wednesday,  October  9.  1991  /  Proposed  Rules 


UMI 


FOR  FURTHER  MFORMATION  CONTACT 

Kevin  B.  Connelly,  (202)  535-9682  (not  a 
toll-free  number). 

8UPPCEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR  part 
301)  pursuant  to  section  6335  of  the 
Code.  The  proposed  regulations  reflect 
the  amendment  of  section  6335  by 
section  6236  (g)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L  No.  100-647. 102  Stat.  3342). 

Explanation  of  Provisions 

Section  6236(g)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
amended  section  6335  of  the  Internal 
Revenue  Code  by  inserting  new 
subsection  (f).  which  allows  the  owner 
of  any  property  seized  by  levy  to  request 
that  the  Ser\'ice  sell  the  property  within 
60  days,  or  within  any  longer  period 
specified  by  the  owner.  The  Secretary 
must  comply  with  such  a  request  unless 
a  determination  is  made  that  compliance 
would  not  be  in  the  best  interests  of  the 
United  States,  and  the  owner  of  the 
property  is  notified  within  the  60-day 
period  (or  longer  period,  as  specified  by 
the  owner)  that  such  a  determination 
has  been  made. 

The  proposed  regulation  provides  that 
a  request  for  the  sale  of  property  must 
be  made  in  writing  to  the  group  manager 
of  the  revenue  officer  whose  signature  is 
on  Levy  Form  66&-B.  Often,  the  taxpayer 
will  know  this  information  through  prior 
communication  with  the  Internal 
Revenue  Service.  If  the  owner  does  not 
know  the  group  manager's  name  or 
address,  the  owner  may  send  the 
request  to  the  revenue  officer,  marked 
for  the  attention  of  his  or  her  group 
mdnager.  The  request  must  include:  (1) 
The  name,  current  address,  current 
home  and  work  telephone  numbers  and 
any  convenient  times  to  be  contacted, 
and  the  taxpayer  identification  number 
of  the  owner  making  the  request;  (2)  a 
description  of  the  seized  property  that  is 
the  subject  of  the  request;  (3)  a  copy  of 
the  notice  of  seizure,  if  available;  (4)  the 
period  within. which  the  owner  is 
requesting  that  the  property  be  sold;  and 
(5)  the  signature  of  the  owner  or  duly 
authorized  representative. 

The  proposed  regulation  also  provides 
that  the  district  director  shall  respond  in 
writing  to  a  request  for  sale  of  seized 
property  as  soon  as  practicable  after 
receipt  of  such  request  and  in  any  event 
within  the  period  within  which  the 
owner  of  such  seized  property  requested 
sale. 


Effective  flate 

These  regulations  are  proposed  to  be 
effective  with  respect  to  requests  made 
on  or  after  [INSERT  THE  DATE  THAT 
IS  THIRTY  DAYS  AFTER  THE  DATE 
FINAL  REGULATIONS  ARE 
PUBUSHED  IN  THE  Federal  Register). 
However,  any  reasonable  request  for  the 
sale  of  seized  property  made  after 
January  1, 1989,  and  before  the  effective 
date  of  the  proposed  regulations  will  be 
honored  by  the  Internal  Revenue 
Service. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291.  It  also 
has  been  determined  that  section  553(b) 
of  the  Administrative  Procedures  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these  proposed 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Busirtess  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Requests  To  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  held  on  December  17, 
1991.  Notice  of  the  time,  place  and  date 
for  the  hearing  and  other  details  relating 
thereto  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Kevin  B. 
Connelly,  Office  of  the  Assistant  Chief 
Counsel  (General  Litigation),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure,  Alimony,  Bankruptcj',  Child 
support.  Continental  shelf.  Courts, 
Crime,  Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement.  Oil 
pollution.  Penalties,  Pensions,  Reporting 
and  recordkeeping  requirements. 
Statistics.  Taxes. 


Adoptioii  of  Addition  to  the  Regulations 

Accordingly,  title  26,  part  301  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows. 

PART  301— {AMENDED] 

Paragraph  1.  The  authority  citation  for 
part  301  continues  to  read  in  part: 

Authority:  Section  780S,  litC.  1954;  68  Stat 
917;  28  use.  7805  *  *  * 

Par.  2.  Section  301.6335-1  is  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§301.6335-1    Sate  Of  tetetd  property. 


(d)  Right  to  request  the  safe  of  seized 
property — (1)  In  general.  The  owner  of 
any  property  seized  by  levy  may  request 
that  the  district  director  sell  such 
property  within  60  days  after  such 
request,  or  within  any  longer  period 
specified  by  the  owner.  The  district 
director  must  comply  with  such  a 
request  unless  the  district  director 
determines  that  compliance  with  the 
request  is  not  in  the  best  interests  of  the 
Internal  Revenue  Service  and  notifies 
the  owner  of  such  determination  within 
the  60  day  period,  or  any  longer  period 
specified  by  the  owner. 

(2)  Procedures  to  request  the  sale  of 
seized  property — (i)  Manner.  A  request 
for  the  sale  of  seizied  property  shall  be 
made  in  writing  to  the  group  manager  of 
the  revenue  officer  whose  signature  is 
on  Levy  Form  668-8.  If  the  owner  does 
not  know  the  group  manager's  name  or 
address,  the  owner  may  send  the 
request  to  the  revenue  officer,  marked 
for  the  attention  of  his  or  her  group 
manager. 

(ii)  Form.  The  request  for  sale  of 
seized  property  within  60  days,  or  such 
longer  period  specified  by  the  owner, 
shall  include: 

(A)  The  name,  current  address, 
current  home  and  work  telephone 
numbers  and  any  convenient  times  to  be 
contacted,  and  taxpayer  identification 
number  of  the  owner  making  the 
request: 

(B)  A  description  of  the  seized 
property  that  is  the  subject  of  the 
request: 

(C)  A  copy  of  the  notice  of  seiziu-e,  if 
available; 

(D)  The  period  within  which  the 
owner  is  requesting  that  the  property  be 
sold;  and 

(E)  The  signature  of  the  owner  or  duly 
authorized  representative.  For  purposes 
of  these  regulations,  a  duly  authorized 
representative  is  any  attorney,  certified 
public  accountant,  enrolled  actuary,  or 
any  other  person  permitted  to  represent 
the  owner  before  the  Internal  Revenue 
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Service  who  is  not  disbarred  or 
suspended  from  practice  before  the 
Internal  Revenue  Service  and  who  has  a 
written  poWer  of  attorney  executed  by 
the  owner. 

(3)  Notification  to  owner.  The  group 
manager  shall  respond  in  writing  to  a 
request  for  sale  of  seized  property  as 
soon  as  practicable  after  receipt  of  such 
request  and  in  no  event  later  than  60 
days  after  receipt  of  the  request,  or.  if 
later,  the  date  specified  by  the  owner  for 
the  sale. 

Michael  ].  Murphy, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  91-24337  Filed  10-8-81;  8:45  am] 

WLUNO  COOe  4I3(H)1-M 


26  CFR  Part  301 
[GL-174-e9) 
RIN  154S-AU7 

Sale  of  S«ixed  Property;  PubHc  Hearing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  bearing  on 

proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  relating  to 
requests  for  the  sale  of  seized  property 
under  section  6335(f)  of  the  Internal 
Revenue  Code.  Section  6236(g]  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  amended  section  6335  of  the 
Internal  Revenue  Code  by  inserting 
subsection  (f).  which  allows  the  owner 
of  any  property  seized  by  levy  to  request 
that  the  Service  sell  the  property  vtrithin 
60  days,  or  within  any  longer  period 
specified  by  the  owner. 
DATES:  The  public  hearing  will  be  held 
on  Tuesday,  December  17, 1991, 
beginning  at  10  a.m.  Outlines  of  oral 
comments  must  be  received  by  Tuesday, 
December  3, 1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Building. 
Second  floor,  room  2615, 1111 
Constitution  Avenue.  NW.,  Washington. 
DC.  Requests  to  speak  and  outlines  of 
oral  comments  should  be  submitted  to: 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  PYanklin  Station,  Attn: 
CC:CORP:T:R,  lGL-174-89].  room  5228, 
Washington  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  A.  Daniels  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate).  202-506-3935.  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  6335(f)  of  the 
Internal  Revenue  Code  of  1986.  The 


proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  §  801.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (28 
CFR  part  601]  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  proposed  regulations  should 
submit  not  later  than  Tuesday, 
December  3, 1991,  an  outUne  of  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  before  9:15 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistijnl 
Ctiief  Counael  (Corporate). 
[FR  Doc.  91-24336  Filed  10-8-91:  8:45  am] 

BIUJNQ  CODE  4S3e-«V«l 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

[AAQ/A  Order  No.  55-91] 

Exemption  of  Records  Systems  Under 
the  Privacy  Act 

AGENCY:  Department  of  Justice. 
action:  Proposed  rule. 

summary:  The  Department  of  Justice 
proposes  to  exempt  a  Privacy  Act 
system  of  records  from  subsection  (d)  of 
the  Privacy  Act.  5  U.S.C.  552a.  This 
system  of  records  is  the  "Office  of  the 
Inspector  General,  Freedom  of 
Information/Privacy  Acts  (FOI/PA) 
Records.  (JUSTICE/OIG-003)."  Records 
in  this  system  may  contain  information 
which  relates  to  official  Federal 
investigations  and  matters  of  law 
enforcement  of  the  Office  of  the 
Inspector  General  (OIG)  pursuant  to  the 
Inspector  General  Act  of  1978,  5  U.S.C. 
App..  as  amended  by  the  Inspector 


General  Act  Amendments  of  1988. 
Accordingly,  where  applicable,  the 
exemptions  are  necessary  to  avoid 
interference  with  the  law  enforcement 
functions  of  the  OIG.  Specifically,  the 
exemptions  are  necessary  to  prevent 
subjects  of  investigations  from 
frustrating  the  investigatory  process; 
preclude  the  disclosure  of  investigative 
techniques:  protect  the  identities  and 
physical  safety  of  conHdential  sources 
and  of  law  enforcement  personnel; 
ensure  the  OIG's  ability  to  obtain 
information  from  information  sources; 
protect  the  privacy  of  third  parties;  and 
safeguard  classified  information  as 
required  by  Executive  Order  12356. 

DATES:  Submit  any  comments  by 
November  8, 1991. 

ADDRESSES:  Address  all  comments  to 
Patricia  E.  Neely,  Staff  Assistant, 
Systems  Policy  Staff,  Information 
Resources  Management,  Justice 
Management  Division,  Department  of 
Justice,  Washington.  DC  20530  (room 
1103,  Chester  Arthur  Building). 

FOR  FURTHER  INFORMATXM  CONTACT 

Patricia  E.  Neely,  (202)  514-6329. 

SUPPtEMEirrARY  INFORMATION:  In  the 

notice  section  of  today's  Federal 
Register,  the  Department  of  Justice 
provides  a  description  of  the  "Office  of 
the  Inspector  General,  Freedom  of 
Information/Privacy  Acts  (FOI/PA) 
Records  (JUSTICE/OIG-003)." 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  601- 
612.  it  is  hereby  stated  that  the  order 
will  not  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practices  and 
procedures,  Courts,  Freedom  of 
Information  Act,  Privacy  Act,  and 
Government  in  the  Sunshine  AcL 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78.  it  is  proposed  to 
amend  28  CFR  16.75  by  adding 
paragraphs  (c)  and  (d)  as  set  forth 
below. 

Dated:  September  6. 1991. 
Harry  H.  Flickinger, 
Assistant  Attorney  General  for 
Administration. 

PART  16— [AMENDED] 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301.  552.  552a.  552b(g]. 
553: 18  U.S.C.  4203(aWl):  28  U.S.C.  509.  510. 
534;  31  U.S.C.  3717. 9701. 
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2.  It  is  proposed  to  amend  28  CFR 
16.75  (proposed  to  be  added  to  28  CFR  at 
56  FR  48469.  Sept  25.1991).  by  adding 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  16.75    Exemption  of  the  Office  of  the 
Inspector  General  Freedom  of  Information/ 
Privacy  Acts  (FOI/PA)  Records  System. 

***** 

(c)  The  follownng  system  of  records  is 
exempted  from  5  U.S.C.  552a(d). 

(1)  Office  of  the  Inspector  General, 
Freedom  of  Information/Privacy  Acts 
(FOI/PA)  Records  (JUSTICE/OIG-003). 
This  exemption  applies  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a  (j)(2),  (k)(l).  and  (k)(2).  To 
the  extent  that  information  in  a  record 
pertaining  to  an  individual  does  not 
relate  to  official  Federal  investigations 
and  law  enforcement  matters,  the 
exemption  does  not  apply.  In  addition, 
where  compliance  would  not  appear  to 
interfere  with  or  adversely  affect  the 
overall  law  enforcement  process,  the 
appUcable  exemption  may  be  waived  by 
the  Office  of  the  Inspector  General 
(OIG). 

(d)  Exemption  from  subsection  (d)  is 
justified  for  the  following  reasons: 

(1)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal,  civil,  or  regulatory 
violation  of  the  existence  of  that 
investigation;  of  the  nature  and  scope  of 
the  information  and  evidence  obtained 
as  to  his  activities;  of  the  identity  of 
confidential  sources,  witnesses,  and  law 
enforcement  personnel;  and  of 
information  that  may  enable  the  subject 
to  avoid  detection  or  apprehension. 
These  factors  would  present  a  serious 
impediment  to  effective  law 
enforcement  where  they  prevent  the 
successful  completion  of  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources, 
witnesses,  and  law  enforcement 
personnel,  and/or  lead  to  the  improper 
influencing  of  witnesses,  the  destruction 
of  evidence,  or  the  fabrication  of 
testimony.  In  addition,  granting  access 
to  such  information  could  disclose 
security-sensitive  or  confidential 
business  information  or  information  that 
would  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of  third 
parties.  Finally,  access  to  the  records 
could  result  in  the  release  of  properly 
classified  information  which  would 
compromise  the  national  defense  or 
disrupt  foreign  policy.  Amendment  of 
the  records  would  interfere  with  ongoing 
investigations  and  law  enforcement 


activities  and  impose  an  impossible 
administrative  burden  by  requiring 
investigations  to  be  continuously 
reinvestigated. 

[FR  Doc  91-24245  Filed  10-&-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  413 
[BPO-366-P] 
RIN  093«-ADO1 

Medicare  Program:  Clarification  of 
Medicare's  Accrual  Basis  of 
Accounting  Policy 

AQENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Proposed  rule. 

summary:  This  rule  proposes  to  revise 
the  Medicare  regulations  to  clarify  the 
concept  of  "accrual  basis  of  accounting'" 
to  indicate  that  expenses  must  be 
incurred  by  a  provider  oi  health  care 
services  before  Medicare  will  pay  its 
share  of  those  expenses.  Our  intention 
in  publishing  these  proposed  revisions  is 
not  to  signify  a  change  in  policy  but, 
rather,  to  incorporate  into  the 
regulations  Medicare's  longstanding 
policy  regarding  the  circumstances 
under  which  we  recognize,  for  the 
purposes  of  program  payment,  a 
provider's  claim  for  costs  for  which  it 
has  not  actually  expended  funds  during 
the  current  cost  reporting  period. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  December  9, 1991. 
ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPD-366-P,  P.O.  Box  26676, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue 

SW.,  Washington,  DC,  or 
Room  132,  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore, 

Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments.  In 
commenting,  please  refer  to  file  code 
BPD-366-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 


they  are  received,  generally  bcgirming 
approximately  three  weeks  after 
publication  of  a  document,  in  room  309- 
G  of  the  Department's  offices  at  200 
Independence  Avenue  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Coates,  (301)  966-4515. 

COPIES:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275-6802. 
The  cost  for  each  copy  (in  paper  or 
microfiche  form)  is  $1.50.  In  addition, 
you  may  view  and  photocopy  the 
Federal  Register  document  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register.  The  order  desk 
operator  will  be  able  to  tell  you  the 
location  of  the  U.S.  Government 
Depository  Library  nearest  to  you. 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

Generally,  under  the  Medicare 
program,  health  care  providers  not 
subject  to  prospective  payment  are  paid 
for  the  reasonable  costs  of  the  covered 
items  and  services  they  furnish  to 
Medicare  beneficiaries.  This  policy 
pertains  to  all  services  furnished  by 
providers  other  than  inpatient  hospital 
and  certain  inpatient  routine  skilled 
nursing  facility  services  paid  on  a 
prospective  payment  basis.  Section 
1861(v)(l)(A)  of  the  Social  Security  Act 
(the  Act)  defines  reasonable  cost  as  the 
cost  actually  incurred,  excluding  any 
cost  unnecessary  in  the  efficient 
delivery  of  needed  health  services.  That 
section  of  the  Act  also  provides  that 
reasonable  costs  must  be  determined  in 
accordance  with  regulations  that 
establish  the  methods  to  be  used  and  the 
items  to  be  included  for  purposes  of 
determining  which  costs  are  allowable 
for  various  types  or  classes  of 
institutions,  agencies,  and  services.  In 
addition,  section  1861{v)(l)(A)  specifies 
that  regulations  implementing  the 
principles  of  reasonable  cost  payment 
may  provide  for  the  use  of  different 
methods  in  different  circumstances. 
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Implementing  regulations  at  42  CFR 
413.24  establish  the  methods  to  be  used 
and  the  adequacy  of  data  needed  to 
determine  reasonable  costs  for  various 
types  or  classes  of  institutions,  agencies, 
and  services. 

Section  413.24(a]  requires  providers 
receiving  payment  on  the  basis  of 
reasonable  costs  to  maintain  financial 
records  and  statistical  data  sufficient  for 
the  proper  determination  of  costs 
payable  under  the  program  and  for 
verification  of  costs  by  qualified 
auditors.  The  cost  data  are  required  to 
be  based  on  an  approved  method  of  cost 
Hnding  and  on  the  accrual  basis  of 
accounting.  Currently.  §  413.24(b)(2) 
merely  provides  that  under  the  accrual 
basis  of  accounting,  revenue  is  reported 
in  the  period  in  whidi  it  is  earned. 
regardless  of  when  it  is  collected,  and 
expenses  are  reported  in  the  period  in 
which  ihey  are  incurred,  regardless  of 
when  they  are  paid. 

Under  the  current  definition  of  the 
accrual  basis  of  accounting,  some 
providers  have  claimed  incurred  costs 
without  evidence  of  having  incurred 
actual  expenditures  or  the  assurance 
that  liabilities  associated  with  accrued 
costs  will  ever  be  fully  liquidated 
through  an  actual  expenditure  of  funds. 
For  example,  under  the  terms  of  some 
provider  employment  contracts, 
nonprobationary  employees  are  entitled 
to  accumulate  a  certain  number  of  sick 
leave  days  annually  and  carry  forward  a 
maximum  accumulated  amount  of 
unused  sick  leave  time.  These  sick  leave 
days  are  typically  vested  (although  not 
funded)  but  nevertheless  are  subject  to 
forfeiture.  That  is,  unused  accumulated 
sick  leave  days  are  subject  to 
redemption  for  cash  if  the  employee 
retires,  resigns,  or  is  discharged  in  good 
standing,  but  may  be  forfeited  if  the 
employee  is  discharged  for  cause.  In  the 
latter  case,  under  the  current  rule,  some 
providers  have  sought  Medicare 
payment  for  sick  leave  days  for  which 
the  provider  never  became  liable. 

The  lack  of  clarification  in  the 
regulations  involving  the  accrual  basis 
of  accounting  has  already  forced  the 
Medicare  program  to  settle 
approximately  $4.0  million  worth  of 
accrued  costs  in  sick  leave,  PICA  taxes, 
deferred  compensation,  and  unpaid 
mortgage  interest  expense  cases.  In  one 
case  alone,  the  sick  leave  costs 
amounted  to  $1.26  million. 

We  beHeve  the  proposed  clarification 
to  the  regulations  is  the  preferred 
alternative  to  the  above-described 
condition  that  has  resulted  in  the 
unwarranted  payment  of  Federal  trust 
funds  before  they  are  needed  to  pay  the 
costs  of  providers'  actual  expenditures 


in  furnishing  health  care  to  program 
beneficiaries. 

Another  alternative  would  be  to 
forego  incorporating  in  regulations  our 
longstanding  policy  regarding  the 
circumstances  under  which  Medicare 
accepts  a  provider's  claim  for  costs  for 
which  it  has  not  actually  expended 
funds  during  the  current  reporting 
period.  We  could  continue  to  rely  solely 
upon  the  generic  definition  of  the 
accrual  basis  of  accounting,  whereby 
revenue  is  reported  in  the  period  it  is 
earned,  regardless  of  when  it  is 
collected,  and  expenses  are  reported  in 
the  period  in  which  they  are  incurred, 
regardless  of  when  they  are  paid.  The 
result  of  continuing  this  policy  would  be 
extremely  costly  to  the  Medicare 
program,  as  evidenced  by  the  statistics 
cited  above,  and  could  be  expected  to 
affect  other  items  of  cost,  the  liabilities 
for  which  would  no  longer  require 
liquidation.  Deferred  compensation 
alone  could  involve  untold  millions  of 
dollars  of  accrued  costs  that  the 
program  could  be  forced  to  pay,  even 
though  the  provider  may  not  liquidate 
the  liabilities  on  a  current  basis. 

In  summary,  the  lack  of  clarification 
to  the  regulations  continues  to  impair 
HCFA's  ability  to  defend  against 
challenges  to  the  regulations  for  accrued 
costs  of  vacation  pay,  FICA  and  other 
payroll  taxes,  owners'  compensation, 
deferred  compensation,  pension  plans, 
nonpaid  workers;  services,  and  unpaid 
mortgage  interest  as  well  as  other 
accrued  costs. 

IL  Proposed  Changes  to  die  Regulations 

As  a  result  of  these  policies,  as  well 
as  other  problems  that  stem  from  our 
current  definition  of  accrual  basis  of 
accounting,  we  are  proposing  to  revise 
§  413.24.  We  are  proposing  to  add  a  new 
paragraph  to  S  413.24  that  describes  the 
conditions  imder  which  certain  accrued 
costs  would  be  recognized  for  purposes 
of  Medicare  payment.  Our  intention  is 
specifying  these  conditions  is  not  to 
signify  a  change  in  policy  but,  rather,  to 
incorporate  into  the  regulations 
Medicare's  longstanding  policy 
regarding  the  circumstances  under 
which  we  recognize,  for  the  purposes  of 
program  payment,  a  provider's  claim  for 
costs  for  which  it  has  not  actually 
expended  funds  during  the  current  cost 
refwrting  period.  (See  section  2305  of  the 
Provider  Reimbursement  Manual  (HCFA 
Pub.  lS-1).)  We  believe  this  clarification 
would  significantly  contribute  to  the 
uniform  application  of  our  policies 
concerning  recognizing  accrued  costs  for 
Medicare  payment  and  preclude 
misinterpretation  of  the  policies  in  the 
future.  Because  we  realize  that  we 
cannot  anticipate  every  circumstance 


under  which  a  provider  of  services  may 
wish  to  claim  an  accrual  of  costs,  our 
use  of  specific  examples  of  limitations 
on  the  liquidation  of  liabilities  is  not  to 
be  construed  as  all-inclusive.  For 
instance.  Medicare  does  not  recognize 
the  accrual  of  costs  for  providing 
various  forms  of  future  benefits  to  an 
employee  or  an  employee's  beneficiaries 
and  covered  dependents  during  the 
years  that  the  employee  furnished  the 
necessary  service,  unless  the  related 
liabilities  are  liquidated  timely.  The 
accrual  of  postretirement  health 
benefits,  for  example,  cannot  be 
recognized  unless  the  related  liability 
for  payment  into  a  self-insurance  fund 
(see  section  2162.7ff  of  the  Provider 
Reimbursement  Manual),  or  for  payment 
of  a  commercial  health  insurance 
premium  is  liquidated  timely  in 
accordance  with  section  2305  of  the 
Provider  Reimbursement  Manual. 
Accordingly,  in  order  for  accrued  costs 
to  be  recognized  for  Medicare  payment, 
we  are  proposing  the  following 
requirements  with  respect  to  the 
liquidation  of  liabiUties: 

•  Short-term  habiUty  (HCFA  Pub.  15- 
1,  section  2305). 

A  short-term  liability  must  generally 
be  liquidated  within  one  year  after  the 
end  of  the  cost  reporting  period  in  which 
the  liability  is  incurred.  However,  we 
are  proposing  that  an  exception  be  made 
in  cases  in  which  the  intermediary  is 
furnished  sufficient  written  justification, 
based  upon  documented  evidence,  for 
nonpayment  within  the  one-year  time 
limit.  An  extension,  not  to  exceed  three 
years  beyond  the  cost  reporting  year  in 
which  the  liability  was  incurred,  could 
be  granted  for  good  cause  including,  but 
not  limited  to.  insufficient  cash  flow  and 
accounting  errors  in  the  receipt  and 
processing  of  bills  for  the  cost  of  goods 
and  services. 

•  Vacation  pay  (HCFA  Pub.  15-1. 
section  2146). 

Under  this  proposal,  if  the  provider's 
vacation  policy  is  consistent  for  ail 
employees,  we  would  require  that 
payment  be  made  within  the  period 
provided  for  by  that  policy.  A  consistent 
policy  is  one  in  which  no  provision  of 
the  vacation  pay  plan  discriminates  in 
favor  of  certain  positions  or  types  of 
employees,  such  as  supervisors,  officers, 
stockholder-employees,  or  highly-paid 
personnel,  other  than  on  the  basis  of 
full-time  as  opposed  to  part-time.  If  the 
provider's  vacation  policy  is  not 
consistent  for  all  employees,  we  would 
require  that  payment  be  made  within 
two  years  after  the  close  of  the  cost 
reporting  period  in  which  the  liability  is 
accrued.  Otherwise,  the  accrued  amount 
would  be  disallowed. 
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•  All-inclusive  paid  days  off  (HCFA 
Pub.  15-1.  section  2144.9). 

The  policy  that  is  applicable  to 
vacation  pay,  above,  would  also  apply 
to  all-inclusive  paid  days  off  (for 
example,  total  time  off  in  a  given  period 
for  unspecified  occasions  including 
illness,  vacations,  and  family 
bereavement). 

•  FICA  and  other  payroll  taxes 
(HCFA  Pub.  15-1,  sections  2146.2C  and 
704.3) 

We  are  proposing  to  establish  in  the 
regulations  the  basic  principle  for 
accrual  of  FICA  and  other  payroll  taxes 
in  terms  of  how  these  taxes  are  handled 
in  cases  of  vacation  pay  and  nonpaid 
workers. 

Under  this  proposal,  the  employer's 
share  of  FICA  and  other  payroll  taxes 
that  the  provider-employer  becomes 
obligated  to  remit  to  governmental 
agencies  would  be  recognized  for 
program  payment  only  during  the  cost 
reporting  period  in  which  payment  upon 
which  the  tax  is  based  is  actually  made 
to  the  employee.  For  example,  no  legal 
obligation  exists  for  the  provider- 
employer  to  withhold  and  to  match 
employee  contributions  to  FICA  and  to 
pay  FICA  taxes  until  such  time  as  the 
employee  is  paid  and  the  specific 
amount  of  liability  known.  Therefore, 
the  employer's  share  of  FICA  taxes  must 
be  treated  as  costs  only  in  the  cost 
reporting  period  in  which  the  employee 
is  actually  paid. 

•  Sick  pay  (HCFA  Pub.  15-1,  section 
2144.8). 

We  are  proposing  that,  if  sick  pay  is 
vested  and  funded  in  a  deferred 
compensation  plan,  liabilities  related  to 
the  contributions  to  the  fund  would  be 
liquidated  in  accordance  with  the  policy 
stated  above  for  a  short-term  liability. 
However,  if  the  sick  leave  plan  grants 
employees  the  right  to  demand  cash 
payment  for  unused  sick  leave  at  the 
end  of  each  year,  we  propose  that  the 
sick  pay  be  includable  in  allowable 
costs,  without  funding,  in  the  cost 
reporting  period  when  it  is  earned. 

•  Compensation  of  owners  (HCFA 
Pub.  15-1,  section  906.4). 

With  regard  to  compensation  of 
owrners  other  than  sole  proprietors  and 
partners  (that  is,  employees,  officers  and 
directors  owning  stock  in  closely-held 
corporations  or  with  a  substantial 
ownership  or  equity  in  publicly-traded 
corporations,  and  certain  employees  of 
trusts),  we  are  proposing  that  any 
related  accrued  liability  be  liquidated 
within  75  days  after  the  close  of  the  cost 
reporting  period. 

•  Nonpaid  workers  (HCFA  Pub.  15-1, 
section  704.5). 

We  are  proposing  that  obligations 
incurred  under  a  legally-enforceable 


agreement  to  remunerate  an 
organization  of  nonpaid  workers  be 
discharged  no  later  than  the  end  of  the 
provider's  cost  reporting  period 
following  the  period  in  which  the 
services  were  furnished. 

•  Deferred  compensation  (HCFA  Pub. 
15-1.  section  2140). 

We  are  proposing  that  liabilities 
related  to  contributions  systematically 
made  to  a  funding  agency  pursuant  to  a 
funded  deferred  compensation  plan 
meeting  the  criteria  described  in  section 
2140  of  HCFA  Pub.  15-1  be  liquidated  in 
accordance  with  the  policy  stated  above 
for  a  short-term  liability.  However, 
where  the  plan  was  not  funded, 
reasonable  provider  payments  made  to 
employees  under  deferred  compensation 
plans  would  be  considered  an  allowable 
cost  only  during  the  cost  reporting 
period  in  which  actual  payment  to  the 
participating  employee  is  made. 

•  Self-Insurance  (HCFA  Pub.  15-1, 
section  2162.7). 

We  are  proposing  that  accrued 
liability  related  to  contributions  under  a 
self-insurance  program  that  are 
systematically  made  to  a  funding 
agency,  and  which  cover  malpractice 
and  comprehensive  general  liability, 
unemployment  compensation,  workers' 
compensation  insurance  losses,  or 
employee  health  benefits,  must  meet  the 
criteria  described  in  section  2162.7ff  of 
the  Provider  Reimbursement  Manual 
and  must  be  liquidated  within  75  days 
after  the  close  of  the  cost  reporting 
period.  Payments  made  after  the  75th 
day  would  be  deemed  allowable  in  the 
reporting  period  paid,  provided  the  total 
contributions  made  in  that  period  do  not 
exceed  the  amount  prescribed  by  an 
independent  actuary  as  necessary  for 
the  adequacy  of  the  fund. 

These  changes  to  the  regulations  are 
necessary  to  ensure  that  providers  are 
paid  for  ^eir  actual  costs  as  intended 
under  §  413.9(c)(3).  This  section  states 
that  the  reasonable  cost  basis  of 
payment  contemplates  that  providers  of 
services  are  to  be  paid  the  actual  costs 
of  providing  quality  care. 

ni.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  an  initial  regulatory 
impact  analysis  for  any  proposed  rule 
that  is  likely  to  meet  criteria  for  a 
"major  rule".  A  major  rule  is  one  that 
would  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 


•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  proposed  rule  merely  conforms 
regulations  to  present  policies  and 
practices.  Since  this  proposed  rule 
would  not  meet  any  of  these  criteria, 
this  is  not  a  major  rule  and  a  regulatory 
impact  analysis  is  not  required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA.  we  consider  all  hospitals,  long 
term  care  facilities,  and  other  providers 
to  be  small  entities. 

Our  intention  in  this  proposed  rule  is 
not  to  signify  a  change  in  policy  but, 
rather,  to  incorporate  in  regulations  our 
longstanding  policy  regarding  the 
circumstances  under  which  Medicare 
accepts  a  provider's  claim  for  costs  for 
which  it  has  not  actually  expended 
funds  during  the  current  cost  reporting 
period.  Based  on  the  provisions  of  this 
proposed  rule,  we  have  determined,  and 
the  Secretary  certifies,  consistently  with 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612).  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  an  initial  regulatory 
flexibility  analysis  has  not  been 
prepared. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  an  initial  regulatory 
impact  analysis  for  any  proposed  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area.  We  are 
not  preparing  a  rural  hospital  impact 
analysis  since  we  have  determined,  and 
the  Secretary  certifies,  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals  because  this  proposed  rule 
merely  conforms  regulations  to  present 
policies  and  practices. 
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IV.  Other  Required  Information 

A.  Paperwork  Burden 

This  proposed  rule  does  not  impose 
information  collection  requirements. 
Consequently,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

B.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates" 
section  of  this  preamble,  and,  if  we 
decide  to  proceed  with  a  final  rule,  we 
will  respond  to  the  comments  in  the 
preambie  of  that  rule. 

List  of  Subjects  in  42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Kidney  diseases, 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

We  are  proposing  to  amend  42  CFR 
part  413  as  set  forth  below: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1122. 1814(b).  1815. 
1833(a)  and  (n)  1861(v).  1871. 1881,  and  1886 
of  the  Social  Security  Act  as  amended  (42 
U.S.C.  1302, 1320  a-l.  1395f(b).  1395g,  1395(a) 
and  (i),  1395x(v),  1395hh,  1395rr,  and  1395ww) 

2.  Section  413.24  is  amended  by 
revising  paragraph  (bK2).  adding  new 
paragraphs  (b)(3)  and  (b)(4), 
redesignating  paragraphs  (c),  (d),  (e),  (f). 
(g).  and  (h)  as  paragraphs  (d).  (e).  (f).  (g). 
(h).  and  (i).  respectively,  adding  a  new 
paragraph  (c).  and  amending  newly 
redesignated  paragraph  (e)  by  replacing 
all  references  to  paragraphs  (d)(1). 
{d)(2).  and  (d)(3)  with  references  to 
paragraphs  (e)(1),  (e)(2).  and  (e)(3), 
respectively: 

§  4 1 3.24    Adequate  cost  data  and  coat 

finding. 

•        •        *        •        • 

[b]  Definitions— *  *  * 

(2)  Accrual  basis  of  accounting.  As 
used  in  this  part,  the  term  accrual  basis 
of  accounting  means  that  revenue  is 
reported  in  the  period  in  which  it  is 
earned,  regardless  of  when  it  is 
collected;  and  an  expense  is  reported  in 


the  period  in  which  it  is  incurred, 
regardless  of  when  it  is  paid. 

(3)  All-inclusive  paid  days  off  benefit. 
An  all-inclusive  paid  days  off  benefit 
replaces  other  vacation  and  sick  pay 
plans.  It  is  a  formal  plan  under  which» 
based  on  actual  hours  worked,  all 
employees  accrue  vested  leave  or 
payment  in  lieu  of  vested  leave  for  any 
combination  of  types  of  leave,  such  as 
illness,  medical  appointments,  holidays, 
and  vacations. 

(4)  Self-insurance.  Self-insurance  is  a 
means  by  which  a  provider 
independently  or  as  part  of  a  group 
undertakes  the  risk  to  protect  itself 
against  anticipated  liabilities  by 
providing  funds  in  an  amount  equal  to 
anticipated  liabilities  rather  than  by 
purchasing  insurance  coverage. 

(c)  Recognition  of  accrued  costs. — (1) 
rayment purposes.  Although  Medicare 
recognizes  the  accrual  of  costs  for  which 
a  provider  has  not  actually  expended 
funds  during  the  current  cost  reporting 
period,  for  purposes  of  payment, 
Medicare  does  not  recognize  the  accrual 
of  costs  unless  the  related  liabilities  are 
liquidated  timely. 

(2)  Example.  The  accrual  of 
postretirement  health  benefits  cannot  be 
recognized  unless  the  related  liability 

f  jr  payment  to  a  self-insurance  fund  or 
for  a  commercial  health  insurance 
premium  is  liquidated  timely. 

(3)  Liquidation  of  liabilities.  For 
accrued  costs  to  be  recognized  for 
Medicare  payment,  the  following 
requirements  must  be  met  with  respect 
to  the  liquidation  of  related  liabilities: 

(i)  A  short-term  liability.  (A)  Except 
as  provided  in  paragraph  (c)(l)(i)(B)  of 
this  section,  a  short-term  liability  must 
be  liquidated  within  one  year  after  the 
end  of  the  cost  reporting  period  in  which 
the  liability  is  incurred. 

(B)  If  the  provider  furnishes  sufficient 
written  justification  (based  upon 
documented  evidence)  to  the 
intermediary  for  nonpayment  of  the 
liability  within  the  one-year  time  limit, 
an  extension,  not  to  exceed  there  years 
beyond  the  cost  reporting  year  in  which 
the  liability  was  incurred,  may  be 
granted  for  good  cause.  Good  cause 
includes,  but  is  not  limited  to. 
insufficient  cash  flow,  and  accounting 
error  in  the  receipt  and  processing  of 
bills  for  the  cost  of  goods  and  services. 

(ii)  Vacation  pay  and  all-inclusive 
paid  days  off.  (A)  If  the  provider's 
vacation  policy,  or  its  policy  for  all- 
inclusive  paid  days  off,  is  consistent  for 
all  employees,  liquidation  of  the  hability 
must  be  made  within  the  period 
provided  for  by  that  policy. 

(B)  If  the  provider's  vacation  policy,  or 
its  policy  for  all-inclusive  peid  days  off, 
is  not  consistent  for  all  employees, 


liquidation  of  the  liability  must  be  made 
within  two  years  after  the  close  of  the 
cost  reporting  period  in  which  the 
liability  is  accrued. 

(iii)  Sick  pay.  (A)  If  a  sick  leave  is 
vested  and  funded  in  a  deferred 
compensation  plan,  liabilities  related  to 
the  contributions  to  the  fund  must  be 
liquidated,  generally,  within  one  year 
after  the  end  of  the  cost  reporting  period 
in  which  the  liability  is  incurred.  An 
extension,  not  to  exceed  three  years 
beyond  the  cost  reporting  year  in  which 
the  liability  was  incurred,  may  be 
granted  for  good  cause  if  the  provider 
furnishes  sufficient  written  justification 
(based  upon  documented  evidence)  to 
the  intermediary  for  nonpayment  of  the 
liability  within  the  one-year  time  limit. 

(B)  Good  cause  includes,  but  is  not 
limited  to.  insufficient  cash  flow  and 
accounting  error  in  the  receipt  and 
processing  of 

(C)  If  the  sick  leave  plan  grants 
employees  the  right  to  demand  cash 
payment  for  unused  sick  leave  at  the 
end  of  each  year,  sick  pay  is  includable 
in  allowable  costs,  without  funding,  in 
the  cost  reporting  period  in  which  it  is 
earned. 

(iv)  Compensation  of  owners.  Accrued 
liability  related  to  compensation  of 
owners  other  than  sole  proprietors  and 
partners  must  be  liquidated  within  75 
days  after  the  close  of  the  cost  reporting 
period  in  which  the  liability  occurs. 

(v)  Nonpaid  workers.  Obligations 
incurred  under  a  legally-enforceable 
agreement  to  remunerate  an 
organization  of  nonpaid  workers  must 
be  discharged  no  later  than  the  end  of 
the  provider's  cost  reporting  period 
following  the  period  in  which  the 
services  were  furnished. 

(vi)  PICA  and  other  payroll  taxes.  The 
provider's  share  of  FICA  and  other 
payroll  taxes  that  the  provide  becomes 
obligated  to  remit  to  governmental 
agencies  may  be  included  in  allowable 
costs  only  during  the  cost  reporting 
period  in  which  payment  upon  which 
the  tax  is  based  is  actually  made  to  the 
employee.  For  example,  no  legal 
obligation  exists  for  a  provider- 
employer  to  pay  FICA  taxes  until  the 
employee  is  paid  and  the  specific 
amount  of  liability  known. 

(vii)  Deferred  compensation.  (A) 
Reasonable  provider  payments  made 
under  unfunded  deferred  compensation 
plans  are  included  in  allowable  costs 
only  during  the  cost  reporting  period  in 
which  actual  payment  is  made  to  the 
participating  employee. 

(B)  Accrued  liability  related  to 
contributions  to  a  funded  deferred 
compensation  plan  must  be  liquidated 
within  one  year  after  the  end  of  the  cost 
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reporting  period  in  which  the  liability  is 
incurred.  An  extension,  not  to  exceed 
three  years  beyond  the  cost  reporting 
year  in  which  the  liability  was  incurred, 
may  be  granted  for  good  cause  if  the 
provider  fiunishes  sufficient  written 
justification  based  upon  documented 
evidence  to  the  intermediary  for  non- 
payment of  the  liability  within  the  one- 
year  time  limit.  Good  cause  includes,  but 
is  not  limited  to.  insufficient  cash  flow 
and  accounting  error  in  the  receipt  and 
processing  of  bills  for  the  cost  of  goods 
and  services. 

(viii)  Self-Insurance.  Accrued  liability 
related  to  contributions  under  to  a  self- 
insurance  program  that  are 
systematically  made  to  a  funding  agency 
and  that  cover  malpractice  and 
comprehensive  general  liability, 
unemployment  compensation,  workers' 
compensation  insurance  losses,  or 
employee  health  benefits,  must  be 
liquidated  within  75  days  after  the  close 
of  the  cost  reporting  period.  Payments 
made  after  the  75th  day  may  be  allowed 
in  the  cost  reporting  period  paid, 
provided  the  total  contributions  made  in 
that  cost  reporting  period  do  not  exceed 
the  amount  prescribed  by  an 
independent  actuary  as  necessary  for 

the  adequacy  of  the  fund. 

*        •        *        •        * 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance) 

Dated:  November  23, 1990. 
Call  R.  Wilemky, 

Administrator,  Health  Care  Financing 
A  dministralion. 

Approved:  June  27, 1991. 
Lsuis  W.  SuUivaii, 

Secretary. 

[FR  Doc.  91-24308  Filed  10-8-91;  8:45  am] 

BILLING  CODE  4120-01-M 


FEDERAL  EMERGENCY 
MANAGEMEtfT  AGENCY 

44  CFR  Parts  65  and  72 
RIN  3067-AB  66 

National  Flood  Insurance  Program; 
Identification  and  Mapping  of  Special 
Flood  Hazard  Areas  and  Procedures 
and  Fees  for  Processing  Map  Changes 

AGEMCY:  Federal  Insurance 

Administration  (FIA),  Federal 

Emergency  Management  Agency 

(FEMA). 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  National  Flood  Insurance 
Program  (NFIP)  regulations  on 
identification  and  mapping  of  special 


hazard  areas.  The  proposed  rule  would 
initiate  a  fee  requirement  for  map 
revisions,  similar  to  the  current  fee 
procedures  for  conditional  Letters  of 
Map  Amendment  (CLOMAs)  and 
conditional  Letters  of  Map  Revision 
(CLOMRs).  by  estabhshing 
administrative  and  cost  recovery 
procedures  for  the  review  and  issuance 
of  Letters  of  Map  Revision  (LOMRs)  and 
map  revisions  requested  to  reflect 
changed  flood  hazards.  This  action  is 
being  undertaken  to  reduce  expenses  to 
the  National  Flood  Insurance  Program 
(NFIP)  and  will  contribute  to 
maintaining  the  NFIP  as  self-supporting. 

Also,  the  proposed  rule  deletes  the 
listing  of  initial  fees  and  references  to 
pre-authorized  spending  limits  set  forth 
in  the  current  regulations  at  55  72.3  and 
72.4  and  substitutes  language  which 
provides  for  publication  of  fees  and  pre- 
authorized  spending  limits  in  a  separate 
listing.  This  action  is  being  undertaken 
to  permit  FEMA  to  adjust  fees  to 
accommodate  the  increased  rates  FEMA 
must  pay  for  these  activities  and  to 
eliminate  the  necessity  of  undertaking 
formal  rulemaking  solely  for  the  purpose 
of  adjusting  fees.  The  listing  of  fees 
proposed  to  be  effective  through 
September  30, 1992.  is  published  as  a 
notice  elsewhere  in  this  Federal  Register 
and  will  be  finalized  with  the  final  rule. 
Under  this  proposed  rule,  the  fees  would 
be  adjusted  annually  to  provide  for 
changes  in  the  prevailing  private  sector 
labor  rate  upon  which  the  fees  are 
predicated.  Revised  fees  will  be 
published  annually  by  August  1,  as  a 
notice  in  the  Federal  Register,  to  become 
effective  at  the  beginning  of  each  fiscal 
year  begiiming  with  FY  1993. 
DATES:  Comments  must  be  received  on 
or  before  December  9, 1991. 

SEND  COMMENTS  TO:  Rules  Docket  Clerk. 
Office  of  General  Counsel.  Federal 
Emergency  Management  Agency.  500  C 
Street.  SW.,  room  840,  Washington.  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Matticks.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  500  C  Street  SW.. 
Washington.  DC  20472,  telephone:  (202) 
64&-2767. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  amendments  to  the  NFIP 
criteria  for  identification  and  mapping  of 
special  hazard  areas  are  a  result  of  a 
continuing  reappraisal  of  the  NFIP  for 
the  purposes  of  achieving  greater 
administrative  and  fiscal  effectiveness 
and  encouraging  sound  flood  plain 
management  so  that  reductions  in  the 
loss  of  life  and  property  and  in  disaster 
expenditures  can  be  realized. 


Establishment  of  Fee  System  for 
Revisions 

FEMA  receives  a  large  number  of 
requests  for  Letters  of  Map  Revision 
(LOMRs)  and  map  revisions  resulting 
from  the  placement  of  fill  and  the 
completion  of  stream  channehzations, 
the  construction  of  bridges  and  culverts, 
or  other  flood  control  projects,  such  as 
levees.  These  projects  are  typically 
limited  in  scope  and  are  frequently 
effected  solely  to  reduce  flood  risk  to  a 
limited  area  of  the  floodplain  proposed 
for  development  and  to  offer  relief  from 
flood  insurance  purchase  requirements 
of  Public  Uw  93-234  (87  Stat.  975). 
codified  as  sections  4012a{a)  and 
4012a(b)  of  42  U.S.C.  or  to  secure 
financing  or  other  benefits.  Thus,  to 
reduce  expenses  to  the  NFIP,  FEMA  is 
proposing  a  reimbursement  procedure  to 
allow  for  a  partial  recovery  of  certain 
costs  associated  with  these  actions. 

Revisions  intended  to  show  a  reduced 
flood  hazard  resulting  from  a  publicly- 
sponsored  project  which  was 
constructed  primarily  to  reduce  the 
flood  hazard  to  insurable  structures  in 
identified  flood  hazard  areas  in 
existence  prior  to  the  date  of 
commencement  of  construction  of  the 
flood  control  project  are  not  subject  to 
this  reimbursement  procedure.  Likewise, 
revisions  to  correct  an  error  or  other 
deficiency  in  FFMA's  mapping  are  not 
subject  to  the  fee  reimbursement 
procedures  described  herein. 

Under  this  rule,  an  initial  fee.  the 
amount  determined  by  the  type  of  flood 
control  project,  would  be  required  of 
those  seeking  a  LOMR  or  map  revision 
before  any  review  commences.  The 
initial  fee  represents  the  minimum 
engineering  review  and  administrative 
processing  costs  for  a  LOMR  or  map 
revision  based  on  the  type  of  project. 
The  initial  fee  does  not  include  costs  for 
labor  and  materials  associated  with  the 
cartographic  processing  and  preparation 
of  a  map  revision  since  these  costs  will 
vary  depending  on  the  number  of  map 
panels  affected  and  the  complexity  of 
the  changes  being  incorporated. 

In  the  case  of  a  map  revision.  FEMA 
will  estimate  the  additional  costs  of 
cartographic  preparation  and  processing 
of  the  revised  map  and  will  notify  the 
requestor  of  those  anticipated  costs. 
Prior  to  initiating  the  map  revision, 
FFMA  will  bill  and  collect  these  costs 
from  the  requestor.  The  requestor  will 
not  be  charged  for  printing  or 
distributing  the  revised  map  or  for  other 
incidental  changes  in  the  map  not 
related  to  the  specific  request. 

If  it  is  determined  that  the  actual  cost 
associated  with  the  review  and 
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processing  of  a  LOMR  or  map  revision 
will  exceed  the  amount  remitted  for  the 
initial  fee.  the  requestor  will  be  billed 
and  will  be  required  to  remit  payment 
prior  to  receiving  FEMA's  final 
determination.  Funds  collected  from  this 
fee  initiative  will  be  deposited  to  the 
National  Flood  Insurance  Fund  since  it 
is  the  source  of  funding  for  this  service. 

FEMA  has  determined  that  the  costs 
associated  with  the  technical  review  of 
requests  for  LOMRs  and  map  revisions 
vary  based  on  the  type  of  project 
involved.  In  addition,  the  review  costs 
are  generally  higher  for  requests  that 
contain  insufficient  technical  data  and 
require  additional  data  submittals  by 
the  requestor.  It  was  determined  that, 
for  each  category  of  project,  there  are 
certain  minimum  review  and  processing 
elements  common  to  all  requests.  These 
minimum  review  and  processing  costs 
were  used  to  develop  the  initial  fees  for 
the  various  projects. 

The  LOMRs  and  map  revisions  were 
first  categorized  by  the  type  of  project  to 
be  reviewed.  Each  category  was  then 
examined  and  minimum  review  and 
processing  times  were  determined  for 
engineering  review,  administration, 
word  processing,  and  quality  control. 
The  basic  processing  time  common  to 
each  type  of  project  was  then  converted 
to  a  dollar  amount  using  the  direct  labor 
rates,  overhead,  and  fee,  which  FEMA 
pays  for  these  services.  Administrative 
expenses  to  be  recovered  also  include 
the  cost  of  publishing  notices  of  changes 
in  base  flood  elevations  in  the  local 
newspaper  and  in  the  Federal  Register, 
when  required.  The  costs  to  be 
recovered  are  those  of  the  technical 
engineering  and  administrative  review 
of  projects,  and,  for  map  revisions,  the 
cost  of  cartographic  preparation  and 
processing. 

The  cartographic  costs  for  a  map 
revision  vary  depending  on  the  number 
of  map  panels  affected  and  on  the 
complexity  of  the  changes  to  be 
incorporated.  Therefore,  these  costs  are 
calculated  on  a  case-by-case  basis  and 
have  not  been  included  in  the  initial  fee 
calculations.  Cartographic  costs  include 
preparation  of  the  revised  map  and 
report,  administration,  word  processing, 
quality  control,  and  materials. 

The  primary  component  of  the  cost  of 
processing  a  LOMR  or  map  revision  is 
the  prevaiUng  private  sector  labor  rate 
charged  to  FEMA  for  the  conduct  of  the 
engineering  review  and  cartographic 
preparation  and  processing.  Since  this 
rate  will  vary  due  to  inflation  and  other 
economic  fluctuations,  FEMA  proposes 
to  pubhsh  the  initial  fees,  pre-authorized 
spending  limits,  and  the  established 
hourly  rate  which  are  to  be  effective 
through  September  30, 1992,  as  a  notice 


else  where  in  this  Federal  Register,  to  be 
finalized  with  a  final  rule.  Beginning 
with  calendar  year  1992,  a  notice  of 
change  in  the  initial  fees,  the  pre- 
authorized  spending  limits,  and  the 
hourly  rate  will  be  published  annually 
by  August  1,  as  a  notice  in  the  Federal 
Register,  so  as  to  be  effective  the  first 
day  of  each  subsequent  fiscal  year. 

In  most  cases,  FEMA  anticipates  that 
the  yearly  fee  adjustments  wiU  be  based 
primarily  on  fluctuations  in  the 
prevailing  private  sector  labor  rate 
charged  to  FEMA.  Because  such  periodic 
fee  adjustments  are  necessary  to  permit 
FEMA  to  recoup  its  expenses  and  would 
not  reflect  a  change  in  the  underlying  fee 
structures,  FENL\  believes  there  should 
be  no  need  to  issue  a  proposed  notice  of 
fees  annually  prior  to  adopting  the 
annual  updated  fee  schedule. 

Public  comments  are  invited  on  this 
proposed  approach,  which  would  permit 
FEMA  to  make  annual  fee  adjustments 
for  fluctuations  in  the  prevailing  private 
sector  labor  rate  without  soliciting  prior 
public  comment  on  these  adjustments.  In 
the  future,  prior  public  comment  would 
only  be  solicited  if  FEMA  were  to  make 
a  substantive  change  in  the  method  by 
which  the  fees  are  calculated. 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
proposed  rule  will  not  have  significant 
impact  upon  the  quality  of  the  human 
envn-onment.  As  a  result,  an 
Envirorunental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 
public  inspection  and  copying  at  the 
Rules  Docket  Clerk.  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472. 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and, 
hence,  has  not  undergone  a  regulatory 
flexibility  analysis. 

This  proposed  rule  is  not  a  "major 
rule"  as  defined  in  Executive  Order 
12291,  dated  February  27, 1981,  and, 
hence,  no  regulatory  analysis  has  been 
prepared. 

FEMA  has  determined  that  this  rule 
amendment  does  not  contain  a 
collection  of  information  as  described  in 
section  3504(h]  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  44  CFR  Parts  65  and 

72 

Flood  insurance.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  it  is  proposed  to  amend 
44  CFR  chapter  I,  subchapter  B,  as 
follows: 


PART  65— IDENTtFICATION  AND 
MAPPING  OF  SPECIAL  HAZARD 
AREAS 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq.; 
Reorganization  Plan  No.  3  of  1978;  E.0. 12127. 

§65.4    [Amended] 

2.  Section  65.4  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (c] 
to  read  as  follows: 

•        •        *        *        * 

(c)  Requests  for  revisions  to  effective 
Flood  Insurance  Rate  Maps  (FIRMs)  and 
Flood  Boundary  and  Floodway  Maps 
(FBFMs)  to  reflect  the  changed  flood 
hazard  resulting  from  the  filling  of  more 
than  a  single  lot  within  the  flood  plain  or 
from  the  construction  of  channel 
alterations,  bridges,  culverts,  levees  or 
similar  measures  for  the  primary 
purpose  of  reclaiming  flood  plain  lands 
for  future  development  are  subject  to  the 
reimbursement  procedures  described  in 
part  72  of  this  subchapter.  Revisions  to 
reflect  a  reduced  flood  hazard  resulting 
from  a  publicly-sponsored  project 
constructed  primarily  to  reduce  the 
flood  hazard  to  insurable  structures 
which  were  in  existence  prior  to 
commencement  of  construction  of  the 
flood-control  project,  or  to  correct 
deficiencies  in  existing  flood  insurance 
mapping  will  not  be  subject  to  the 
reimbursement  procedures. 

3.  Part  72  is  proposed  to  be  revised,  as 
follows: 

PART  72— PROCEDURES  AND  FEES 
FOR  PROCESSING  MAP  CHANGES 


72.1 
72.2 
7^3 
72.4 


Purpose  of  part. 
Definitions. 
Initial  fee  tchedule. 
Submittal/payment  procedures  and 
FEMA  response. 

72.5  Exemptions. 

72.6  Unfavorable  response. 

72.7  Resubmittalt. 
Authority:  42  U.S.C.  4001  et  seq.: 

Reorgani7.ation  Plan  No.  3  of  1978:  E.0. 12127. 

S  72.1    PurpoM  of  part 

The  purpose  of  this  part  is  to  provide 
administrative  and  cost  recovery 
procedures  for  the  engineering  review 
and  administrative  processing 
associated  with  the  issuance  of 
conditional  Letters  of  Map  Amendment 
(CLOMAs).  conditional  Letters  of  Map 
Revision  (CLOMRs),  Letters  of  Map 
Revision  (LOMRs),  and  map  revisions, 
including  cartographic  costs,  based  on 
manmade  alterations  within  the  flood 
plain,  such  as  the  placement  of  fill, 
modification  of  a  charmel,  or 
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constnictioa  of  ft  new  bridge,  culvert, 
levee,  or  •uailar  measure.  These 
reimbursement  procedures  do  not  apply 
to  the  following: 

(a^  LOMAs,  LOMRs,  or  map  revisions 
granted  to  correct  map  deficiencies  or  to 
include  the  effects  of  natural  changes 
within  the  areas  of  special  flood  hazard. 

(b)  LOMRs  granted  to  remove  single 
residential  lots  or  structures  which  are 
not  part  of  a  new  subdivision  from  the 
area  of  special  flood  hazard  based 
solely  on  the  placement  of  Rll  outside  of 
the  regulatory  floodway. 

(c)  CLOMRs.  LOMRs  or  map  revisions 
resulting  from  publicly-sponsored 
projects  constructed  primarily  to  reduce 
the  flood  hazard  to  insurable  structures 
in  identified  flood  hazard  areas  which 
were  m  existence  prior  to 
commencement  of  the  construction  of 
the  flood  control  project. 

§72.2    DefMtkMM. 

(a)  Except  as  otherwise  provided  in 
this  part,  the  definitions  set  forth  in  part 
59  of  this  subchapter  are  applicable  to 
this  part. 

(b)  For  the  ptirpose  of  this  part,  a 
CLOMA  is  FEMA's  comment  on  a 
proposed  structure  that  woxild,  upon 
construction,  be  located  on  existing 
natural  ground  above  the  base  flood 
elevation  on  a  portion  of  a  legally 
defmed  parcel  of  land  which  is  partially 
inundated  by  the  base  (100-year)  flood.. 

(c)  For  the  purpose  of  this  pari  a 
CLOMR  is  FEMA's  comment  on  a 
proposed  project  that  would,  upon 
construction,  result  in  a  modification  of 
the  area  of  special  flood  hazard  through 
the  placement  of  RU.  or  would  affect  the 
hydrologic  and/or  hydraulic 
characteristics  of  a  flooding  source,  and 
thus  result  in  the  modification  of  the 
existing  regulatory  floodway,  the 
effective  base  flood  elevations,  or  the 
area  of  special  flood  hazard. 

(d)  For  the  purpose  of  this  part  a 
LOMR  is  FEMA's  modification  to  an 
effective  fiood  insurance  map  based  on 
the  placement  of  fill,  or  other  physical 
measures  which  have  been  implemented 
that  support  changes  in  the  area  of 
special  flood  hazard,  base  flood 
elevations,  or  floodway.  The  LOMR 
officially  revises  the  Flood  Insurance 
Rate  Map  (FIRM)  and/or  Flood 
Boundary  Floodway  Map  (FBFM)  and 
includes  a  description  of  the 
modifications.  In  addition,  the  LOMR  is 
generally  accompanied  by  an  annotated 
copy  of  the  affected  FIRM  and/or  FBFM 
panelts). 

(e)  For  the  purpose  of  this  part,  a  map 
revision  is  FEMA's  redrawing  and 
republication  of  an  effective  flood 
insurants  map  based  on  the  placement 
of  fill,  or  other  physical  measures  which 


have  been  implemented  that  support 
changes  in  the  area  of  special  flood 
hazard,  base  flood  rievations.  or 
floodway. 

§72.3    Inttlal  tee  schAdule. 

(a)  For  CLOMAs  and  for  aX)MRs.  an 
initial  fee.  subject  to  the  provisions  of 
§  72.4,  shall  be  paid  by  the  requestor 
prior  to  the  initiation  of  FEMA's  review. 
The  initial  fee  represents  the  minimum 
number  of  hours  required  to  review  each 
type  of  project  multiplied  by  an  hourly 
rate,  which  is  based  on  the  prevailing 
private  sector  labor  rate  and  the 
administrative  costs  of  processing  a 
CLOMA  or  CLOMR.  The  initial  fees  for 
CLOMAs  and  CLOMRs  for  the 
categories  listed  below  are  contained  in 
the  notice  published  elsewhere  in  this 
Federal  Register.  Beginning  in  calendar 
year  1992,  revisions  to  these  fees  are  to 
be  published  annually  by  August  1,  as  a 
notice  in  the  Federal  Registw,  so  as  to 
be  effective  the  first  day  of  each 
subsequent  fiscal  year 

(1)  Single  lot  CLOMA 

(2]  Single  lot  CLOMR  (based  strictly  on 
the  proposed  placement  of  fill 
outside  the  regulatory  floodway) 

(3)  Multi-lot/Subdivision  CLOMA 

(4)  Multi-lot/Subdivision  CLOMR  (based 

strictly  on  the  proposed  placement 
of  fill  outside  the  regulatory 
floodway) 

(5)  Review  of  new  hydrology 

(6)  New  bridge  or  cidvert  (no 

channelization] 

(7)  Channel  modifications  only 

(8)  Channel  modification  and  new 

bridge  or  culvert 

(9)  Levees,  berms.  or  other  structtiral 

measures 

(10)  Structural  measures  on  alluvial  fans 

(b)  For  LOMRs  or  map  revisions, 
whether  or  not  they  are  in  followup  to  a 
CLOMR  issued  by  FEMA,  an  initial  fee 
for  all  categories  listed  below,  subject  to 
the  provisions  of  S  72.4,  will  be  paid  by 
the  requestor  prior  to  the  initiation  of 
FEMA's  review.  There  are  no  fees  for 
LOMAs  or  for  single-lot  LOMRs  which 
are  not  part  of  a  new  subdivision,  and 
are  based  strictly  on  the  placement  of 
fill  outside  of  the  regulatory  floodway. 
The  initial  fee  represents  the  minimum 
number  of  hours  required  to  review  each 
type  of  project,  multiplied  by  an  hourly 
rate,  which  is  based  on  the  prevailing 
private  sector  labor  rate  and  the 
administrative  costs  of  processing  a 
LOMR  or  map  revision.  The  initial  fee 
does  not  include  the  costs  of 
cartographic  preparation  and  processing 
of  a  map  revision.  The  initial  fees  for 
LOMRs  and  map  revisions  in  the 
categories  listed  below  are  contained  in 
the  notice  published  elsewhere  in  this 


Federal  Renter.  Beginning  in  calendar 
year  1992.  revisions  to  these  fees  are  to 
be  published  annually  by  August  1.  as  a 
notice  in  the  Federal  Register,  so  as  to 
be  effective  the  first  day  of  each 
subsequent  fiscal  year 

(1)  Multi-lot/Subdivision  LOMR  based 

stricdy  on  the  placement  of  fill 
outside  the  regulatory  floodway 

(2)  New  bridge  or  culvert  (no 

channelization} 

(3)  Channel  modifications  only 

(4)  Channel  modification  and  new 

bridge  or  culvert 

(5)  Levees,  berms.  or  other  structural 

measures 

(6)  Structural  measures  on  alluvial  fans 

(c)  For  projects  involving 
combinations  of  the  actions  listed  under 
paragraphs  (a)  or  (b)  of  this  section,  the 
initial  fee  shall  be  that  charged  for  the 
most  expensive  action  of  those  that 
compose  the  combination. 

§  72.4    SubmRtat/payment  procedures  and 
FEMA  response. 

(a)  Initial  fees  shall  be  submitted  with 
the  request  for  FEMA  review  and 
processing  of  CLOMAs  and  CLOMRs. 
LOMRs,  and  map  revisions. 

(b)  Initial  fees  must  be  received  by 
FEMA  before  the  review  will  be 
initiated  for  any  CLOMA,  CLOMR, 
LOMR,  or  map  revision.  The  initial  fee  is 
non-refundable  upon  initiation  of 
FEMA's  review. 

(c)  Following  completion  of  FEMA's 
review  for  any  CLOMA,  CLOMR, 
LOMR,  or  map  revision,  the  requestor 
will  be  billed  at  the  established  hourly 
rate  for  any  actual  costs  exceeding  the 
initial  fee  incurred  during  the  review. 
The  rate  is  published  in  a  notice  in  this 
Federal  Register.  The  rate  will  be 
revised  on  a  fiscal  year  basis  using  the 
most  current  fiscal  data  available  and, 
beginning  with  calendar  year  1992,  the 
revised  hourly  rate  will  be  published 
aimually  by  August  1,  as  a  notice  in  the 
Federal  Register,  so  as  to  be  effective 
the  first  day  of  each  subsequent  fiscal 
year. 

(1)  In  the  event  that  the  revision 
request  results  in  a  map  revision,  the 
requestor  will  be  notified  and  billed  for 
costs  of  cartographic  preparation  and 
processing  of  the  revised  map.  This 
work  will  not  be  initiated  until  FEMA 
has  received  payment.  TTiis  amount  will 
be  calculated  on  a  case  by  case  basis 
and  will  reflect  the  cost  to  FEMA  for 
cartographic  preparation  and  processing 
of  the  revised  map.  The  cost  of 
reprinting  and  distributing  the  revised 
Flood  Insurance  Rate  Map  (FIRM)  and/ 
or  Flood  Boundary  Floodway  Map 
(FBFM)  will  be  borne  by  FEMA. 
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(2)  Requestors  of  CLOMAs.  CLOMRs. 
LOMRs  and  map  revisions  will  be 
notified  of  the  anticipated  total  cost  if 
the  total  cost  of  processing  the  request, 
including  estimated  costs  for 
cartographic  preparation  and  processing 
of  a  map  revision,  will  exceed  the  pre- 
authorized  spending  limits.  The  limits 
vary  according  to  the  type  of  review 
performed  and  are  based  on  the 
established  hourly  rate.  The  pre- 
authorized  spending  limits  are  listed  in  a 
notice  pubhshed  elsewhere  in  this 
Federal  Register.  These  spending  limits 
will  be  revised  on  an  annual  basis  and 
published  annually  by  August  1,  as  a 
notice  in  the  Federal  Register,  so  as  to 
be  effective  the  first  day  of  each  fiscal 
year. 

fS)  In  the  event  that  processing  costs 
are  anticipated  to  exceed  the  pre- 
authorized  spending  hmits.  processing  of 
the  request  will  be  suspended  pending 
FEMA  receipt  of  written  approval  from 
the  requestor  to  proceed. 

(d)  The  entity  that  applies  to  FEMA 
through  the  local  community  for  review 
will  be  billed  for  the  cost  of  the  review. 
The  local  community  incurs  no  financial 
obligation  under  the  reimbursement 
procedure  set  forth  in  this  part  as  a 
result  of  transmitting  the  application  by 
another  party  to  FEMA. 

(e)  Payment  of  both  the  initial  fee  and 
final  cost  shall  be  by  check  or  money 
order  payable  to  the  National  Flood 
Insurance  Program  and  must  be  received 
by  FEMA  before  the  CLOMA.  CLOMR, 
or  LOMR  will  be  issued,  or  before  the 
cartographic  processing  will  begin  for  a 
map  revision. 

(f)  For  CLOMA  requests,  FEMA  shall! 

(1)  Notify  the  requestor  within  30  days 
as  to  the  adequacy  of  the  submittal,  and 

(2)  Within  60  days  of  receipt  of 
adequate  information  and  fee,  provide 
comment  to  the  requestor  on  the 
proposed  project. 

(g)  For  CLOMR.  LOMR  and  for  map 
revision  requests,  FEMA  shall: 

(1)  Notify  the  requestor  within  60  days 
as  to  the  adequacy  of  the  submittal,  and 

(2)  Within  90  days  of  receipt  of 
adequate  information  and  fee,  provide 
comment  to  the  requestor  on  the 
proposed  project,  issue  a  LOMR  or.  in 
the  case  of  a  map  revision,  notify  the 
requestor  of  the  results  of  the  review 
and  the  estimate  of  the  costs  of  the 
cartographic  preparation  and 
processing,  and 

(3)  Within  90  days  of  completion  of 
the  engineering  review  and  receipt  of 
the  payment  for  the  total  cost  of  the 
review  and  processing  of  the  map 
revision,  including  cartographic  costs, 
issue  a  preliminary  copy  of  the  revised 
FIRM  and/or  FBFM  for  review  and 


comment  by  the  community  and  the 
requestor. 

S  72^    Extmption*. 

Federal,  State,  and  local  governments 
and  fheir  agencies  shall  be  exempt  from 
fees  for  projects  they  sponsor  if  the 
Administrator  determines  or  the 
requesting  agency  certifies  that  the 
particular  project  is  for  public  benefit 
and  primarily  intended  for  flood  loss 
reduction  to  insurable  structures  in 
identified  Hood  hazard  areas  which 
were  in  existence  prior  to  the 
commencement  of  construction  of  the 
fiood  control  project.  Projects 
undertaken  primarily  to  protect  planned 
floodplain  development  are  not  eligible 
for  fee  exemption. 

{  72.6    Unfavorable  raapons*. 

(a)  A  request  for  a  CLOMA  or  CLOMR 
may  be  denied  or  the  determination  may 
contain  specific  comments,  concerns,  or 
conditions  regarding  a  proposed  project 
or  design  and  its  impacts  on  flood 
hazards  in  a  community.  A  requestor  is 
not  entitled  to  any  refund  if  the 
determination  contains  such  comments, 
concerns,  or  conditions,  or  if  the  request 
is  denied.  A  requestor  is  not  entitled  to 
any  refund  if  the  requestor  is  unable  to 
provide  the  appropriate  scientific  or 
technical  documentation  or  to  obtain 
required  authorizations,  permits, 
financing,  etc.,  for  which  the  CLOMA  or 
CLOMR  was  sought. 

(b)  A  request  for  a  LOMR  or  map 
revision  may  be  denied  or  may  not 
revise  the  FIRM  and/or  FBFM  in  the 
manner  or  to  the  extent  desired  by  the 
requestor.  A  requestor  is  not  entitled  to 
any  refund  if  the  revision  is  denied  or  if 
the  LOMR  or  map  revision  action  does 
not  revise  the  map  specifically  as 
requested. 

§  72.7    Resubmlttals. 

Any  resubmittal  of  a  CLOMA. 
CLOMR.  LOMR.  or  map  revision  request 
more  than  90  days  after  FEMA 
notification  that  the  request  has  been 
denied  or  after  the  review  has  been 
terminated  because  of  insufficient 
information  or  other  reasons  will  be 
treated  as  an  original  submission  and 
subject  to  all  submittal  payment 
procedures  described  in  S  72.4.  including 
the  initial  fee.  The  procedure  of  S  72.4, 
including  the  initial  fee,  will  also  apply 
to  any  resubmitted  request  (regardless 
of  when  it  is  submitted)  if  the  project  on 
which  the  request  is  based  has  been 
significantly  altered  in  design  or  scope 
other  than  as  necessary  to  respond  to 
comments,  concerns,  or  other  findings 
made  by  FEMA  regarding  the  original 
submission. 

In  addition,  when  a  LOMR  or  map 


revision  request  is  made  as  a  follow-up 
to  a  previously  issued  CLOMR.  the 
procedure  of  fi  72.4  and  the  appropriate 
initial  fee,  as  referenced  in  i  72.3(c),  will 
apply  when  the  as-built  conditions  differ 
from  the  proposed  conditions  on  which 
the  issuance  of  the  CLOMR  was  based. 

Dated:  September  23, 1991. 
CM.  "Bud"  Schauerte, 
Federal  Insurance  A  dministrator. 
[FR  Doc.  91-23953  Filed  10-S-«1;  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  550 

[Ooekat  No.  91-42] 

Tariff  Filing  Notice  Requirements; 
Domestic  Offshore  Trades;  Exemption 
Under  Section  35  of  the  Shipping  Act, 
1916 

agency:  Federal  Maritime  Commission. 
action:  Proposed  rule. 

summary:  The  Federal  Maritime 
Commission  proposes  to  amend  its 
regulations  governing  the  publishing, 
filing  and  posting  of  tariffs  in  domestic 
offshore  commerce.  This  amendment  to 
part  550  would  exempt  carriers 
providing  port-to-port  service  in  the 
domestic  offshore  trades  from  the  30- 
day  notice  requirements  of  section  2  of 
the  Intercoastal  Shipping  Act,  1933.  The 
proposed  exemption  would  permit  such 
carriers  to  publish  on  one  day's  notice 
any  change  in  existing  tariff  matter  thai 
does  not  result  in  an  increased  cost  to 
the  shipper  and  any  new  tariff  matter 
that  results  in  a  decreased  cost  to  the 
shipper.  Carriers  will  still  be  required  to 
comply  with  those  provisions  of  the 
Intercoastal  Shipping  Act.  1933,  and  the 
Commission's  regulations  that  pertain  to 
any  "general  decrease  in  rates." 
DATES:  Comments  due  November  8, 
1991. 

ADDRESSES:  Send  comments  (original 
and  fifteen  copies)  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington.  DC  20573-0001,  (202)  523- 
5725. 
rOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  1100  L 
Street  NW.,  Washington,  DC  20573-0001, 
(202)  523-5740. 

SUPPUEMENTARY  INFORMATION:  Section  2 
of  the  Intercoastal  Shipping  Act,  1933 
("1933  Act"),  46  U.S.C.  app.  844,  requires 
carriers  in  the  domestic  offshore  trades 
to  file  on  thirty  days'  notice  any  new  or 
changed  tarifi'  matters,  even  if  it 
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decreases  the  shipper's  cost  of 
transportation.  Ocean  carriers  operating 
in  the  foreign  commerce  of  the  United 
States  are  not  subject  to  this  restriction. 
Section  8(d)  of  the  Shipping  Act.  1984. 
id.  1707,  provides  that  a  change  in  an 
existing  rate  that  results  in  a  decreased 
cost  to  the  shipper  may  become  effective 
upon  rding.  Moreover,  water  carriers 
fihng  joint-through  rates  with  the 
Interstate  Commerce  Commission 
("ICC")  may  file  new  or  reduced  rates 
on  one  day's  notice  (49  CFR 
112.39(h)(1)). 

The  Federal  Maritime  Commission 
("FMC"  or  "Commission")  has  granted 
several  exemptions  to  the  thirty  day 
notice  requirement  to  permit  carriers 
serving  between  the  contiguous  United 
States  and  Puerto  Rico,  the  U.S.  Virgin 
Islands  or  Hawaii  to  compete  with 
carriers  that  are  not  subject  to  that 
requirement.  Matson  Navigation  Co., 
Inc. — Application  for  Section  35 

Exemption, F.M.C ,  24 

S.R.R.  1518  (1989):  Tariff  Filing 

Periods — Exemption, F.M.C. 

_  24  S.R.R.  1604  (1989): 


Application  of  Sea-Land  Service  Inc.  For 
Exemption  Under  Section  35  of  the 

Shipping  Act,  1916, F.M.C. 

_  25  S.R.R.  660  (1990):  and 


Tropical  Shipping  6-  Construction  Co. 
Ltd. — Application  for  Section  35 

Exemption F.M.C ,  25 

S.R.R.  1471  (1991).  By  separate  document 
issued  this  date,  we  have  also  granted 
the  application  in  Trailer  Marine 
Transport  Corporation — Application  for 
Section  35  Exemption,  P3-91. 

The  Commission  believes  that  the 
exemptions  referred  to  above  have 
benefited  both  shippers  and  carriers. 
Shippers  benefit  because  carriers  can 
respond  more  rapidly  to  their  needs  and 
desires;  carriers  benefit  because  they 
are  able  to  move  quickly  to  meet 
changes  filed  by  competitors. 

The  Commission  is  therefore  of  the 
opinion  that  it  may  be  appropriate  to 
grant  a  single  exemption  for  all  carriers 
in  the  domestic  offshore  trades  that 
would  supersede  the  above  exemptions 
and  extend  their  provisions  to  all 
domestic  offshore  trades.  As  a  result, 
the  Commission  proposes  to  amend  its 
regulations  governing  the  publishing, 
filing  and  posting  of  tariffs  in  domestic 
offshore  commerce  pursuant  to  section 
35  of  the  Shipping  Act,  1916  ("1918 
Act").  46  U.S.C.  app.  833a,  >  to  exempt 


'  Section  35  of  the  1016  Act  provide*  tn  pertinent 
part: 

The  Federal  Maritime  Commitsion,  upon 
application  or  on  it*  own  motion,  may  by  order  or 
rule  exempt  for  the  futtire  any  clas*  of  agreement* 
between  person*  lubject  to  this  Act  or  any  specified 
activity  of  auch  persons  from  any  requirement  of  the 
Shipping  Act.  19ia.  or  lntercoa*tal  Shipping  Act 


carriers  from  the  30-day  tariff  filing 
requirement  of  section  2  of  the  1933  Act. 
The  exemption  would  permit  carriers  in 
the  FMC-regulated  domestic  offshore 
trades  to  publish  on  one  day's  notice 
any  change  in  existing  tariff  matter, 
including  rates,  charges,  regulations, 
rules  and  notes,  that  does  not  result  in 
an  increased  cost  to  the  shipper  and  any 
new  tariff  matter  that  results  in  a 
decreased  cost  to  the  shipper.  Carriers 
will  still  be  required  to  comply  with 
those  provisions  of  the  1933  Act  and  the 
Commission's  regulations  that  pertain  to 
any  "general  decrease  In  rates". 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981,  it  has  nonetheless 
reviewed  the  rule  in  terms  of  this  Order 
and  has  determined  that  this  rule  is  not 
a  "major  rule"  as  defined  in  Executive 
Order  12291  because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  miUion  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
government  jurisdictions. 

List  of  Subjects  in  46  CFR  Part  550 

Maritime  carriers;  Reporting  and 
recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C.  553, 
sections  18.  35  and  43  of  the  Shipping 
Act.  1916,  46  U.S.C.  app.  817,  833a,  and 
641a,  and  section  2  of  the  Intercoastal 
Shipping  Act.  1933,  46  U.S.C.  app.  844. 
part  550  of  title  46.  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  550— [AMENDED] 

1.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 


1933.  where  it  And*  that  *uch  exemption  «vill  not 
Bubstantially  impair  effective  regulation  by  the 
Federal  Maritime  Commi*sion.  be  unjustly 
discriminatory,  or  be  detrimental  to  commert^. 


Authority:  5  U.S.C.  553. 46  U.S.C.  app.  812. 
814.  815.  817,  82a  833a,  841a.  843.  844,  845, 
845a,  845b.  and  847. 

2.  In  S  550.1  paragraph  (b)  is  revised  to 
read  as  follows: 

S  SSai    Extmption*. 

(a)  •  •  • 

(b)  Carriers  engaged  in  the 
transportation  by  water  of  passengers  or 
property  on  the  high  seas  or  the  Great 
Lakes  on  regular  routes  from  port  to  port 
between  Alaska,  Hawaii,  Territory, 
District  or  possession  of  the  United 
States  and  any  other  State.  Territory. 
District  or  possession  of  the  United 
States,  or  between  places  in  the  same 
Territory,  District  or  possession,  may 
publish  on  one  day's  notice  any  change 
in  existing  tariff  matters  that  does  not 
result  in  an  increased  cost  to  the  shipper 
and  any  new  tariff  matter  that  results  in 
a  decreased  cost  to  the  shipper.  This 
exemption  shall  not  apply  to  any 
decrease  which  is  part  of  a  "general 
decrease  in  rates"  as  defined  by  section 
1  of  the  Intercoastal  Shipping  Act,  1933, 
46  U.S.C.  app.  843. 

§550.1    [Amended] 

3.  Section  550.1,  paragraphs  (c).  (d), 
and  (e)  are  removed. 

By  the  Commission, 
(oseph  C  Polking. 
Secretary. 
[FR  Doc.  91-24263  Filed  10-8-O1;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  91-285,  RM-7811) 

Radio  Broadcasting  Services; 
Honolulu,  HI 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Christian 
Broadcasting  Association  proposing  the 
substitution  of  Channel  238C  for 
Charmel  238C1  at  Honolulu.  Hawaii,  and 
modification  of  its  license  for  Station 
KAIM(FM)  to  specify  the  higher  class 
charmel.  Channel  238C  can  be  allotted 
to  Honolulu  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  26.0  kilometers  (16.2  miles) 
west,  in  order  to  accommodate 
petitioner's  desired  transmitter  site.  The 
coordinates  are  North  Latitude  21-23-42 
and  West  Longitude  158-05-55.  In 
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accordance  with  {  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  interested  parties. 

DATES:  Comments  must  be  filed  on  or 
before  November  25. 1991.  and  reply 
comments  on  or  before  December  10. 
1991. 

AOORCSSas:  Federal  Commimications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Clifford  M.  Harrington, 
Matthew  P.  Zinn.  Fisher,  Wayland. 
Cooper  and  Leader,  1255  23rd  Street, 
NW.,  suite  800.  Washington,  DC  20037- 
1125.  (Counsel  for  Christian 
Broadcasting  Association). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  ].  Walls.  Mass  Media  Bureau. 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-285.  adopted  September  25, 1991,  and 
released  October  3. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422. 1714  2l8t  Street, 
NW..  Washington,  DC  20038. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  In  47  CFR  Part  73 

Radio  broadcasting. 

Federal  CommunicatlonB  Commission. 
Mkhael  C  Rugvr, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-24218  Filed  10-6-81;  8:45  am] 
sauNO  coot  tria^i-M 


47  CFR  Part  73 

(MM  Docket  No.  91-283,  RM-7807] 
Radio  Broadcasting  Sarvfcaa;  Qaorga 

wa«t.-rx 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  Filed  by  G  ft  W 
Radio  seeking  the  allotment  of  Channel 
228C3  to  George  West.  Texas,  as  the 
community's  second  local  FM  service. 
Channel  228C3  can  be  allotted  to  George 
West  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.0  kilometers  (7.5  miles) 
southwest  to  avoid  a  short-spacing  to 
vacant  Channel  281A.  George  West.  The 
coordinates  for  Channel  228C3  are  North 
Latitude  28-15-46  and  West  Longitude 
98-12-24.  Since  George  West  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexican  border,  concurrence  by 
the  Mexican  government  has  been 
solicited. 

DATES:  Comments  must  be  filed  on  or 
before  November  25, 1991.  and  reply 
comments  on  or  before  December  10, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  Interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lee  J.  Eidelberg,  Esq.. 
Executive  Centre  at  Hooks  Lane.  8 
Reservoir  Circle,  suite  105,  Baltimore. 
Maryland  21208  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Ptoposed  Rule  Making,  MM  Docket  No. 
91-283,  adopted  September  20. 1991.  and 
released  October  3. 1991. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
Downtown  Copy  Center,  (202)  452-1422. 
1714  21st  Street,  NW.,  Washington,  DC 
20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commisaion 


consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  79 

Radio  Broadcasting. 
Federul  Communicationt  CommiMlon. 
Michael  C  Ru^r, 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-24217  FUed  10-8-91;  8:45  am) 

MUMO  CODC  (71>-ei-M 

47  CFR  Part  73 

[MM  Docket  Na  91-284,  RM-78141 

Radio  Broadcasting  Servicas; 
Indepandence,  CA 

agency:  Federal  Cooununications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Benett  Kessler. 
permittee  of  Station  KDAY(FM). 
Channel  292A.  Independence. 
California,  proposing  the  substitution  of 
Channel  223B  for  Channel  292A  and 
modification  of  her  permit  to  specify  the 
higher  powered,  non-adjacent  channel. 
In  the  event  other  parties  express  an 
interest  in  the  use  of  the  Class  B 
channel,  petitioner  advised  that  Channel 
288B  is  also  available  for  allotment  to 
Independence.  As  a  result  of  the 
availability  of  an  additional  equivalent 
class  of  channel  at  Independence,  and  in 
accordance  with  the  provisions  of 
9  1.420(g)(2)  of  the  Commission's  Rules, 
other  expressions  of  interest  in  the  use 
of  Channel  223B  at  Independence  will 
not  be  entertained.  Coordinates  used  for 
Channel  223B  at  Independence  are  36- 
48-56  and  118-08-36.  Coordinates  for 
Channel  288B  at  Independence  are  36- 
51-24  and  118-10-45. 

DATES:  Comments  must  be  filed  on  or 
before  November  25, 1991.  and  reply 
comments  on  or  before  December  10. 
1991. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  Rebecca  L  Dorch, 
Esq^  Bryan,  Cave.  McPheeters  ft 
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McRobert8.  700— 13th  Street  NW..  suite 

700,  Washington.  DC  20005-3960. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  )oyner,  Mass  Media  Bureau,  (202) 

634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-284.  adopted  September  25. 1991,  and 
released  October  3, 1991.  The  full  text  of 
this  Conimission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  St.. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-24224  Filed  10-8-91:  8:45  am] 

BIUJNQ  CODE  (712-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  80 

RIN  1018-AB15 

Program  Requirements,  Federal  Aid  In 
Sport  Fish  and  Federal  Aid  In  Wildlife 
Restoration  Acts 

AGENCY:  Department  of  the  Interior,  Fish 

and  Wildlife  Service. 

ACTION:  Proposed  rule:  withdrawal. 

SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking  to  revise 
the  requirements  for  participation  in  the 
grant-in-aid  programs  authorized  by  the 
Federal  Aid  in  Wildlife  Restoration  Act 


and  the  Federal  Aid  in  Sport  Fish 

Restoration  Act. 

DATES:  This  withdrawal  is  effective 

October  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Columbus  Brown,  Chief,  Division  of 

Federal  Aid  (703)  356-2156. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  9, 1990,  the  U.S.  Fish  and 
Wildlife  Service  published  a  proposed 
rule  in  the  Federal  Register  (55  FR  13166) 
on  proposed  revisions  to  the 
requirements  for  participation  in  the 
grants-in-aid  programs  authorized  by  the 
Federal  Aid  in  Wildlife  Restoration  Act 
and  the  Federal  Aid  in  Sport  Fish 
Restoration  Act.  However,  the  U.S.  Fish 
and  Wildlife  Service  has  decided  to 
withdraw  these  proposed  revisions  for 
further  study  of  the  policy  issues 
involved.  It  is  planned  to  issue  another 
Notice  of  Proposed  Rulemaking  to  revise 
the  Federal  Aid  program  requirements, 
and  to  provide  additional  opportunity 
for  public  comment  on  the  proposed 
changes  to  these  requirements. 
Comments  received  on  the  previous 
Proposed  Rulemaking  will  be  considered 
in  the  development  of  the  subsequent 
proposed  revisions. 

List  of  Subjects  in  50  CFR  Part  80 

Fish,  Grant  programs — natural 
resources.  Reporting  and  recordkeeping 
requirements.  Signs  and  symbols,  and 
Wildlife. 

Authority:  16  U.S.C.  669i;  16  U.S.C.  777i  and 
18  U.S.C.  701. 

Dated;  September  23, 1991. 
Bruce  Blanchard. 
Acting  Director. 
[FR  Doc.  91-24209  Filed  10-8-91;  8:45  am] 

BILIJNQ  COOE  4310-S5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  658 
[Docket  No.  910930-1230] 
RIN  0648-AE34 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NOAA  proposes  to  amend 
the  regulations  that  implement  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMP)  to  modify,  temporarily,  the 


boundary  of  the  Tortugas  shrimp 
sanctuary  to  reduce  the  area  closed  to 
trawl  fishing.  This  action  would  enable 
fishermen  to  harvest  marketable-sized 
shrimp  during  specified  periods  from 
three  small  areas  that  otherwise  would 
be  closed. 

DATES:  Written  comments  must  be 
received  on  or  before  November  8, 1991. 

ADDRESSES:  Comments  should  be  sent 
to  and  copies  of  the  Draft  Envirorunental 
Assessment/Regulatory  Impact  Review 
may  be  obtained  from  Michael  E.  )usten. 
Southeast  Region,  NMFS,  9450  Koger 
Boulevard,  St.  Petersburg.  FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  E.  Justen.  813-893-3161. 

SUPPLEMENTARY  INFORMATION:  The 

shrimp  fishery  is  managed  under  the 
FMP  and  its  implementing  regulations  at 
50  CFR  part  658  under  the  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Under  the  FMP.  the  Director.  Southeast 
Region,  NMFS  (Regional  Director),  may 
modify  by  no  more  than  10  percent  the 
geographical  scope  of  the  Tortugas 
shrimp  sanctuary  specified  at  50  CFR 
658.22  after  (1)  consultation  with  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council),  (2)  consideration  of 
specified  criteria,  and  (3)  determination 
that  benefits  may  be  increased  or 
adverse  impacts  decreased  by  the 
modification. 

The  primary  purpose  of  establishing 
the  sanctuary  was  to  protect  small 
shrimp  and  allow  them  to  attain  a  larger 
more  valuable  size  prior  to  harvest.  The 
FMP  stipulates  that,  prior  to  any 
modification  of  the  sanctuary,  NMFS 
will  monitor  and  assess  the  impacts  of 
the  closure  and  advise  the  Council  of  its 
findings.  The  Council  may  also  consider 
the  advice  of  its  Shrimp  Advisory  Panel 
regarding  the  findings.  When  the 
sanctuary  was  partially  opened  in  1983/ 
84,  NMFS  determined  that  harvestable 
populations  of  shrimp  occur  periodically 
within  a  small  portion  of  the 
sanctuary — a  fact  strongly  supported  by 
public  testimony.  Fishermen  contend 
that  shrimp  from  within  this  portion  of 
the  sanctuary  migrate  to  untrawlable 
areas  and  are  unavailable  to  the  fishery. 
Poor  recruitment  of  shrimp  to  the 
Tortugas  fishery  has  resulted  in  5 
consecutive  years  of  poor  production 
and  economic  loss  to  the  adjacent 
shrimp  ports.  As  identified  in  the  FMP, 
poor  recruitment  in  the  shrimp  fishery  is 
more  a  function  of  environmental  forces 
than  of  overfishing.  Opening  areas  of  the 
sanctuary  containing  all  sizes  of  shrimp 
is  consistent  with  optimum  yield 
because  it  will  allow  shrimp  fishermen 
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to  obtain,  on  a  temporary  basis,  a  more 
valuable  catch  per  unit  of  effort. 

The  Regional  Director,  after 
consulting  with  the  Council  and 
considering  the  criteria  for  modifying 
the  sanctuary,  determined  that  small 
portions  of  the  sanctuary  that 
periodically  contain  harvestable  shrimp 
should  be  opened  for  varying  lengths  of 
time  during  the  period  April  11, 1992, 
through  September  30, 1992.  The  areas 
to  be  opened  are  less  than  10  percent  of 
the  geographical  scope  of  the  sanctuary. 
These  openings  will  increase  the 
benefits  to  fishermen  by  optimizing  the 
yield  of  shrimp.  This  temporary 
geographic  modification  is  consistent 
with  Objective  1  of  the  FMP  because  it 
provides  temporary  economic  relief  to 
the  stressed  fishermen  while  continuing 
to  optimize  the  yield  of  shrimp  recruited 
to  the  fishery. 

The  areas  to  be  opened  and  their 
periods  of  opening  in  this  proposed  rule 
are  identical  to  the  areas  and  periods 
opened  in  1990  and  1991.  They  were 
selected  to  avoid  conflict  between 
lobster  trap  and  shrimp  trawl  fishermen 
and  are  in  accord  with  a  local 
agreement  between  these  two  groups  of 
fishermen.  Tliis  proposed  rule  would 
formalize  that  agreement  and  make  it 
apply  to  trawl  fishermen  not  otherwise 
privy  to  it,  such  as  trawl  fishermen  from 
other  areas  who  may  fish  seasonally  in 
the  area  of  the  Tortugas  shrimp 
sanctuary. 

The  three  areas  proposed  to  be 
opened  are  along  the  edge  of  the 
Tortugas  shrimp  sanctuary  north  of  the 
Marquesas  Keys  from  northeast  of 
Smith  Shoal  Light  to  New  Ground  Shoal 
Light  (see  Figure  1  at  50  CFR  658.22).  The 
middle  area  of  approximately  25  square 
nautical  miles  would  be  open  to 
trawling  from  April  11, 1992,  through 
September  30, 1992.  The  western  area  of 
approximately  5  square  nautical  miles 
would  be  open  from  April  11, 1992. 
through  July  31, 1992.  The  eastern  area 
of  approximately  33  square  nautical 
miles  would  be  open  from  May  26, 1992, 
through  July  31, 1992.  These  areas  and 
time  frames  will  allow  fishermen  to 
harvest  marketable-size  shrimp  from 
areas  that  would  otherwise  be  closed 
while  still  allowing  trap  fishermen  to 
harvest  spiny  lobster  from  areas 
customarily  available  to  them. 

Endangered  Species  Impacts 

A  consultation  was  conducted  in 
accordance  with  section  7  of  the 
Endangered  Species  Act  for  similar 
openings  of  the  Tortugas  shrimp 
sanctuary  in  1989.  An  additional  section 
7  consultation  was  conducted  in  1990  on 
the  affects  of  the  shrimp  fishery  on 
endangered  or  threatened  species,  such 


as  sea  turtles.  Those  consultations 
concluded  that  neither  the  openings  of 
the  Tortugas  shrimp  sanctuary  nor  the 
shrimp  fishery  would  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  adverse  modification 
of  critical  habitat  of  such  species.  The 
conclusion  with  respect  to  the  affects  of 
the  shrimp  fishery  was  conditioned  on 
the  continued  applicability  of  the  sea 
turtle  conservation  regulations  which 
include  the  requirements  for  the  use  of 
turtle  excluder  devices  in  shrimp  trawls. 
These  regulations  remain  applicable. 
Therefore,  the  conclusion  remain  valid. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  initially  determined 
that  this  proposed  rule  is  consistent  with 
the  national  standards  and  other 
provisions  of  the  Magnuson  Act  and 
other  applicable  law. 

The  Council  prepared  a  regulatory 
impact  review  (RIR)  for  this  proposed 
rile.  Based  on  the  RIR,  the  Assistant 
Administrator  determined  that  the  rule 
is  not  major  under  E.0. 12291  because  it 
would  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  would 
not  result  in  an  increase  in  costs  or 
prices  for  consumers,  individual 
i.ndustries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
-  regions;  and  would  not  result  in 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  geographical  area  affected 
by  the  rule  is  small  and,  as  a  result,  the 
number  of  shrimp  trawlers  affected  in 
the  Gulf-wnde  fishery  is  not  substantial 
As  a  result,  a  regulatory  fiexibility 
analysis  was  not  prepared. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
proposed  rule  that  discusses  the  impact 
on  the  environment  as  a  result  of  this 
rule.  A  copy  of  the  EA  is  available  and 
comments  on  it  are  requested  (see 
ADDRESSES). 

Amendment  1  to  the  FMP  authorizes 
the  Regional  Director,  under  specified 
conditions  and  restrictions,  to  modify 
the  boundaries  of  the  Tortugas  shrimp 
sanctuary,  as  is  being  done  in  this  rule. 
When  Amendment  1  was  approved,  a 
determination  was  made  that  such 
modifications  would  be  consistent  to  the 


maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  Florida,  the  only  state 
affected  by  this  rule.  Consequently,  a 
new  consistency  determination  under 
the  Coastal  Zone  Management  Act  is 
not  required. 

This  proposed  rule  does  not  contain  a 
collection-of-inf orma  tion  requirement 
subject  to  the  Paperwork  Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  658 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  2. 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  658  is  proposed 
to  be  amended  as  follows: 

PART  658— SHRIMP  FISHERY  OF  THE 
GULF  OF  MEXICO 

1.  The  authority  citation  for  part  658 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  5  658.22.  effective  from  April  11, 
1992,  through  September  30. 1992.  the 
existing  text  is  designated  as  paragraph 
(a)  and  a  new  paragraph  (b)  is  added  to 
read  as  follows: 

S  658^    TortugM  shrimp  sanctuary. 

•  *  *  *  • 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  notwithstanding, 

(1)  Effective  from  April  11, 1992. 
through  September  30. 1992.  that  part  of 
the  Tortugas  shrimp  sanctuary  seaward 
of  a  line  connecting  the  following  points 
is  open  to  trawl  fishing:  from  point  T  at 
24°47.8'N.  latitude.  82°01.0'W.  longitude 
to  point  U  at  24°43.83'N.  laUtude. 
82''01.0'W.  longitude  (on  the  line 
denoting  the  seaward  limit  of  Florida's 
waters);  thence  along  the  seaward  limit 
of  Florida's  waters,  as  shown  on  the 
current  edition  of  NOAA  chart  11439.  to 
point  V  at  24*42.55'N.  latitude. 
82''15.0'W.  longitude;  thence  north  to 
point  W  at  24°43.8'N.  latitude,  82'15.0'W. 
longitude  (see  figure  1). 

(2)  Effective  from  April  11, 1992, 
through  July  31, 1992.  that  part  of  the 
Tortugas  shrimp  sanctuary  seaward  of  a 
line  connecting  the  following  points  is 
open  to  trawl  fishing:  from  point  W  to 
point  V,  both  points  as  specified  in 
paragraph  (b)(1)  of  this  section,  to  point 
G,  as  specified  in  paragraph  (a)  of  this 
section  (see  Figure  1). 
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(3)  Effective  from  May  26. 1992, 
through  July  31. 1992.  that  part  of  the 
Tortugas  shrimp  sanctuary  seaward  of  a 
line  connecting  the  following  points  is 
open  to  trawl  fishing:  from  point  F.  as 
specified  in  paragraph  (a)  of  this  section, 
to  point  Q  at  24°46.7'N.  latitude. 
81°52.2'W.  longitude  (on  the  line 
denoting  the  seaward  limit  of  Florida's 
waters);  thence  along  the  seaward  limit 
of  Florida's  waters,  as  shown  on  the 
current  edition  of  NOAA  chart  11439,  to 
point  U  and  north  to  point  T,  both  points 
as  specified  in  paragraph  (b)(1)  of  this 
section  (see  Figiu^e  1). 

[FR  Doa  91-24250  Filed  10-8-91;  8:45  amj 
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Wednesday.  October  9,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
a'jttKjrity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Revised  Land  and  Resource 
Management  Plan  for  the  Caribbean 
National  Forest  and  Luquillo 
Experimental  Forest;  Municipalities  of 
Luquillo,  Fajardo,  Celba,  Naguabo,  Las 
Pledras,  Canovanas,  and  Rio  Grande, 
Puerto  Rico 

agency:  Forest  Service.  USDA. 

action:  Revised  notice;  correction  of 
comment  period. 


SUMMARY:  This  notice  corrects  the 
comment  period  identified  in  the  notice 
of  intent,  published  in  the  Federal 
Register  of  September  18, 1991,  (56  PR 
47182-47184),  from  45  days  to  90  days. 
On  page  47183,  third  column,  paragraph 
one,  last  sentence,  is  corrected  to  read 
as  follows:  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  90-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ricardo  Garcia,  Planning  Staff  OfTicen 
(809)  766-5335. 

Dated:  September  27, 1991. 
R.B.  Erickson, 
Deputy  Regional  Forester. 
(Fit  Doc.  91-24288  Filed  10-8-91:  8:45  am] 

BIUJNQ  CODE  «410-11-«i 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Prlvileges; 
Eddie  Haak;  Order  Denying  Permission 
To  Apply  For  or  Use  Export  Licenses 

In  the  matter  of:  Eddie  Maak,  Bos  Straat  74, 
9180  (St.  NUdaas]  Belsel,  Belgium. 
Respondent. 

On  May  19, 1989,  Eddie  Haak  (Haak) 
was  convicted  of  violating  section 
2410(b)  of  the  Export  Administration  Act 
of  1979,  as  amended  (currently  codified 
at  50  U.S.C.)  app.  2401-2420  (1991)) 
(EAA).»  Section  11(h)  of  the  EAA 
provides  that,  at  the  discretion  of  the 
Secretary  of  Commerce,'  no  person 
convicted  of  a  violation  of  the  EAA,  or 
certain  other  provisions  of  the  United 
States  Code,  shall  be  eligible  to  apply 
for  or  use  any  export  license  issued 
pursuant  to,  or  provided  by,  the  EAA  or 
the  Export  Administration  Regulations 
(currently  codified  at  15  CFR  parts  768- 
799  (1991))  (the  Regulations),  for  a 
period  of  up  to  10  years  from  the  date  of 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EAA  in 
v.-hich  such  a  person  has  any  interest  at 
the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  EAA,  the  Director,  Office  of  Export 
Licensing,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
export  license  issued  pursuant  to.  or 
provided  by,  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
I  laving  received  notice  of  Haak's 
conviction  for  violating  the  EAA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement,  I 
have  decided  to  deny  Haak  permission 
to  apply  for  or  use  any  export  license. 


■  The  EAA  expired  on  September  3a  199a 
Executive  Order  12730  (55  FR  40373.  October  2. 
1990)  continued  the  Regulationt  In  effect  under  the 
Intemational  Emergency  Economic  Power*  Act  (SO 
D.S.C  1701-1708  (1991)). 

'  Pursuant  to  the  appropriate  delegationi  of 
authority  that  are  reflected  in  the  Regulation*,  the 
Director,  Office  of  Export  Uceniing.  in  consultation 
with  the  Director,  OfTice  of  Export  Enforcement 
exercise*  the  authority  granted  to  the  Secretary  by 
section  11(h)  of  the  EAA. 


including  any  general  license,  issued 
pursuant  to,  or  provided  by,  the  EAA 
and  the  Regulations,  for  a  period  of  10 
years  from  the  date  of  his  conviction. 
The  10-year  period  ends  on  May  19, 
1999. 1  have  also  decided  to  revoke  all 
export  licenses  issued  pursuant  to  the 
EAA  in  which  Haak  had  an  interest  at 
the  time  of  his  conviction. 
Accordingly,  it  is  hereby  Ordered: 

I.  All  outstanding  individual  validated 
licenses  in  which  Haak  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Haak's  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II.  Until  May  19, 1999,  Eddie  Haak, 
Bos  Straat  74.  9180  (St.  Niklaas)  Belsel, 
Belgium,  hereby  is  denied  all  privileges 
of  participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  or  that  is  otherwise 
subject  to  the  Act  and  Regulations. 
Without  limiting  the  generality  of  the 
foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  As  a  party  or 
as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license  or 
other  export  control  document;  (iv)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part  or  that  is  otherwise 
subject  to  the  Act  and  the  Regulations: 
and  (v)  in  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  {  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
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related  to  Haak  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  As  provided  in  S  787.12(a)  of  the 
Regulations,  nvitfaout  prior  disclosure  of 
the  facts  to  and  specihc  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (1) 
Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by.  to.  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy. 
receive,  use,  *ell,  deliver,  store,  dispose 
of,  forward,  transport  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  any  interest  in, 
directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  May  19. 
1999. 

VL  A  copy  of  this  Order  shall  be 
delivered  to  Haak.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  September  25. 1991. 
Iain  S.  B«ird. 

Director.  Office  of  Export  Licensing. 
(FR  Doc.  91-24240  Filed  10-8-91;  8:45  am] 

BILUNO  COK  IS10-OT-M 


Action  Affecting  Export  Privileges; 
Atdelkader  Heimy  Order  Denying 
Permission  To  Apply  for  or  Use  Export 
Licenses 

In  the  matter  of:  Abdelkader  Helmy.  1115 
St  Andrews  Drive.  El  Dorado  Hills. 
California  9S630,  Respondent. 

On  December  5, 1969,  Abdelkader 
Helmy  (Helmy)  was  convicted  of 
violating  section  38  of  the  Arms  Export 
Control  Act  (12  U.S.C.  2778)  (AECA). 
Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.CA.  app.  2401-2420  (1991)) 
(EAA).'  provides  that  at  the  discretion 


of  the  Secretary  of  Commerce.'  no 
person  convicted  of  a  violation  of 
section  38  of  the  AECA.  or  certain  other 
provisions  of  the  United  States  Code. 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by.  the  EAA  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  76ft-799  (1991)) 
(the  Regulations),  for  a  period  of  up  to  10 
years  from  the  date  of  the  conviction.  In 
addition,  any  export  license  issued 
pursuant  to  the  EAA  in  which  such  a 
person  that  any  interest  at  the  time  of 
his  conviction  may  be  revoked. 

Pursuant  to  sections  770.15  and 
772.1(g)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  AECA.  the 
Director.  Office  of  Export  Licensing,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  export  license 
issued  pursuant  to,  or  provided  by,  the 
EAA  and  the  Regulations  and  shall  also 
determine  whether  to  revoke  any  export 
license  previously  issued  to  such  a 
person.  Having  received  notice  of 
Helmy's  conviction  for  violating  the 
AECA.  and  following  consultations  with 
the  Director,  Office  of  Export 
Enforcement,  I  have  decided  to  deny 
Helmy  permission  to  apply  for  or  use 
any  export  license,  including  any 
general  license,  issued  pursuant  to,  or 
provided  by,  the  EAA  and  the 
Regulations,  for  a  period  of  10  years 
from  the  date  of  his  conviction.  The  10- 
year  period  ends  on  December  5, 1999. 1 
have  also  decided  to  revoke  all  export 
licenses  issued  pursuant  to  the  EAA  in 
which  Hehny  had  an  interest  at  the  time 
of  his  conviction. 

Accordingly.  It  is  Hereby  Ordered: 

I.  All  outstanding  individual  validated 
licenses  in  which  Hemly  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Helmy's  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II.  Until  December  5, 1999,  Abdelkader 
Helmy,  1115  St.  Andrews  Drive,  El 
Dorado  Hills,  California  95630,  hereby  is 
denied  all  privileges  of  participating, 
directly  or  indirectly  in  any  manner  or 


'  The  EAA  expired  em  September  30. 1990 
Executive  Order  12730  (S5  FK  40373.  October  2. 
19901  continued  tlie  Regulations  in  effect  under  the 


International  Emergency  Economic  Powers  Act  (50 
U.S.CA.  1701-1706  (1991)). 

*  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
OfTice  of  Export  Licensing,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  section 
11(h)  of  the  E.\A. 


capacity,  in  any  transaction  involving 
any  commodity  or  technical  data 
exported  or  to  be  exported  from  the 
United  States,  in  whole  or  in  part,  or 
that  is  otherwise  subject  to  the  Act  and 
the  Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly  in  any  manner  or  capacity:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  fu-m.  corporation, 
or  business  organization  related  to 
Helmy  by  affiliation,  owmership,  control, 
or  position  of  responsibility  may  also  be 
subject  to  the  provisions  of  this  Order. 

IV.  As  provided  S  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by,  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy, 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  frpm  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  in  any  these 
transactions. 
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V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until 
December  5, 1999. 

VI.  A  oopy  of  this  Order  shall  be 
delivered  to  Helmy.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  September  25, 1991. 
Iain  S.  Bafard, 

Director.  Office  of  Export  Licensing. 
(FR  Doc.  91-24239  Filed  10-8-91;  8:45  am) 

BILLINO  CODE  351»-OT-ll 


International  Trade  Administration 
[A-570-813J 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Refined 
Antimony  Trioxtde  From  tfte  People's 
Republic  of  Ctilna 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE  October  9. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Anne  Osgood  or  Carole  Showers. 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC,  20230:  telephone:  (202) 
377-0167  and  377-3217.  respectively. 

Preliminary  Determination: 

The  Department  preliminarily 
determines  that  refmed  antimony 
trioxide  from  the  People's  Republic  of 
China  ("PRC")  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act")  (19  U.S.C.  1673b).  The  estimated 
margin  is  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  on  May  22. 1991  (55  FR  23549), 
the  following  events  have  occurred.  On 
May  22, 1991,  we  sent  a  letter  to  the 
Embassy  of  the  PRC  and  petitioners 
requesting  that  they  address  the  issues 
of:  (1)  Whether  we  should  continue  to 
treat  the  PRC  as  a  nonmarket  economy 
country,  or  (2)  whether  available 
information  would  permit  the 
Department  to  determine  foreign  market 
value  under  section  773(a]  of  the  Act. 
On  May  31, 1991,  petitioners  submitted 
comments  concerning  the  treatment  of 
the  PRC  as  a  nonmarket  economy 
country  for  purposes  of  this 
investigation. 

On  June  10, 1991.  the  International 
Trade  Commission  ("ITC")  made  a 
preliminary  determination  that  there  is  a 
reasonable  indication  that  an  industry  in 


the  United  States  is  threatened  with 
material  injury  by  reason  of  imports  of 
such  merchandise  that  are  allegedly  sold 
in  the  United  States  at  less  than  fair 
value. 

On  June  17, 1991.  counsel  for  China 
National  Nonferrous  Metals  Import  and 
Export  Corporation  ("CNIEC") 
requested  that  we  limit  our  investigation 
to  exports  made  by  CNIEC  because 
CNIEC's  exports  represent  a  large 
percentage  of  the  exports  to  the  United 
States.  We  denied  this  request  because 
of  the  presumption  of  central  control 
with  respect  to  CNIEC  and  China 
National  Metals  Import  and  Export  - 
Corporation  ("China  Minmetals"). 
another  PRC  exporter  of  refined 
antimony  trioxide.  The  Department 
viewed  CNIEC  and  China  Minmetals  as 
presumptively  constituting  a  "single 
exporter."  Consistent  with  Department 
policy,  we  required  that  both  CNIEC  and 
China  Minmetals  report  all  their  sales  to 
the  United  States.  On  August  13, 1991, 
counsel  for  respondents  requested  that 
the  Department  not  require  the  Stibium 
Minerals  Refinery  in  Yiyang.  Huan 
("Yiyang")  to  provide  factors  of 
production  information.  We  determined 
the  Yiyang  was  a  significant  supplier  of 
merchandise  for  export  to  the  United 
States.  Therefore,  we  sent  a  factors 
questionnaire  to  Yiyang. 

In  letters  to  the  Department, 
petitioners  have  argued  that  (1)  There 
are  additional  manufacturers  in  the  PRC 
of  refined  antimony  trioxide  which  is 
exported  to  the  United  States.  (2)  the 
Department  should  issue  questionnaires 
to  the  additional  PRC  producers  and  to 
the  exporters  of  those  products,  and  (3) 
the  Department  must  consider  whether 
the  two  exporters  identified  in  this 
investigation  account  for  60  percent  of 
U.S.  sales,  pursuant  to  19  CFR  353.42(b). 

Respondents  have  indicated  in  letters 
to  the  Department  that  there  are  four 
joint  ventures  located  in  Southern  China 
that  exported  refined  antimony  trioxide 
to  Hong  Kong  and  the  Netherlands 
under  license  from  the  Guangdong 
Provincial  Trade  Administration  during 
the  period  of  investigation  ("POI"). 
Respondents  maintain  that  two  of  the 
companies  do  not  know  the  final 
destination  of  the  refined  antimony 
trioxide  after  it  is  shipped  to  Hong  Kong 
and  that  a  third  company  ships  to  Hong 
Kong  on  the  basis  of  a  compensation 
trade  project.  The  two  companies  which 
claim  no  knowledge  of  destination  have 
submitted  certified  statements  to  that 
effect.  Therefore,  respondents  argue  that 
these  companies'  exports  should  be 
considered  exports  to  third  countries. 
Furthermore,  respondents  have  argued 
that  CNIEC  and  China  Minmetals 
represent  over  60  percent  of  the  sales 


during  the  POI,  and  that  the  four  joint 
ventures  need  not  be  included  in  the 
investigation  to  obtain  adequate 
coverage. 

We  received  comments  from 
petitioners  and  respondents  with  respect 
to  these  issues  on  July  31,  August  26  and 
29, 1991.  and  August  23.  27  and  30, 1991. 
respectively. 

As  noted,  two  PRC  joint  venture 
companies  submitted  certifications 
indicating  their  lack  of  knowledge  of  the 
ultimate  destination  of  their 
merchandise  at  the  time  of  sale  to  Hong 
Kong  trading  companies.  For  this 
reason,  the  Department  considers  the 
sales  by  these  two  companies  to  be  third 
country,  as  opposed  to  U.S.  sales  and. 
hence,  not  requiring  a  questionnaire 
response.  The  Department  has  no  reason 
to  believe  that  the  third  joint  venture 
company's  sales  to  the  Netherlands  are 
ultimately  destined  for  the  United 
States;  thus  we  did  not  require  the 
company  that  made  those  sales  to 
respond  to  our  questionnaire. 

On  September  11, 1991.  the 
Department  determined  that,  based  on 
U.S.  import  statistics  and  respondents' 
export  statistics  for  the  POL  CNIEC  and 
Minmetals  account  for  most,  if  not  all, 
imports  from  the  PRC  during  the  POI. 
Thus,  we  determined  that  it  is 
reasonable  to  assume  that  any  sales 
made  by  the  fourth  PRC  joint  venture 
company  would  have  very  little  effect,  if 
any.  on  our  dumping  calculations. 
Therefore,  we  have  not  issued  a 
questionnaire  to  this  PRC  producer.  Nor 
have  we  issued  questionnaires  to  the 
Hong  Kong  exporters  which  purchased 
from  any  of  the  joint  venture  companies, 
(See  Memorandum  from  Francis  J.  Sailer 
to  Eric  I.  Garfinkel.  dated  September  11. 
1991,  on  file  in  Room  B-099  of  the  Main 
Commerce  Building.) 

On  September  13. 1991.  and 
September  18. 1991.  Xikuangshan  and 
Yiyang.  respectively,  submitted  their 
domestic  costs  for  raw  material  factor 
inputs,  labor,  and  electricity.  %„ 

Respondents  claim  that  prices  for  these 
inputs  are  not  subject  to  state  control, 
(See  Foreign  Market  Value  section 
below). 

Separate  Rates 

In  their  August  20, 1991,  submission 
and  in  subsequent  filings  with  the 
Department,  respondents  have  argued 
that  separate,  company-specific  rates 
should  be  calculated  in  this 
investigation.  As  stated  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Sparlders  from  the  People's 
Republic  of  China  ("Sparklers"),  56  FR 
20588  (May  6, 1991),  we  will  issue 
separate  rates  if  a  respondent  can 
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demonstrate  both  a  de  jure  and  de  facto 
absence  of  central  control.  Evidence 
supporting,  through  not  requiring,  a 
Hnding  of  de  jure  absence  of  central 
control  would  include:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  and  (2]  any  legislative 
enactments  devolving  central  control  of 
export  trading  companies.  Evidence 
supporting  finding  a  de  facto  absence  of 
central  control  with  respect  to  exports 
would  include:  (1)  Whether  each 
exporter  sets  its  own  export  prices 
independently  of  the  government  and 
other  exporters:  and  (2)  whether  each 
exporter  can  keep  the  proceeds  from  its 
sales. 

The  Department  questions  whether  it 
is  appropriate  to  consider  the  issue  of 
separate,  company-specific  rates  for 
trading  companies  which  are  under  the 
authority  of  the  Ministry  of  Foreign 
Economic  Relations  and  Trade 
( "MOFERT')  and  China's  State  Council. 
Further,  because  of  its  a  strategic  raw 
material,  refined  antimony  trioxide  is  a 
category  one  product.  Moreover,  even  if 
we  were  persuaded  that  under  these 
circumstances  CNIEC  and  China 
Minmetals  could  justify  a  claim  for 
separate  rates  the  evidence  in  the  record 
does  not  support  a  finding  that  CNIEC 
and  Minmetals  are  entitled  to  separate 
rates  under  the  test  articulated  above. 
(For  our  analysis  of  the  information  in 
the  record,  see  the  staff  memorandum 
dated  October  3, 1991,  on  file  in  Room 
B-099  of  the  Main  Commerce  Building.) 

Unlike  earlier  cases,  where  we  found 
central  control  was  devolving  to  local 
trading  companies,  with  respect  to 
production  and  exportation  of  refined 
antimony  trioxide,  it  appears  that 
central  control  is  being  reinstated  or  at 
least  maintained.  Cf.  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value  Oscillating  Fans  and  Ceilings 
Fans  from  the  People's  Republic  of 
China  ,  56  FR  25664  (June  5, 1991)  and 
Sparklers.  Also,  in  contrast  to  earlier 
cases,  refined  antimony  trioxide  has 
floor  prices  that  are  being  set  either  by 
MOFERT  or  the  Chinese  Refined 
Antimony  Trioxide  Industry.  Therefore, 
the  purposes  of  the  preliminary 
determination,  we  have  calculated  a 
country-wide  rate.  However,  we  are 
seeking  additional  information  from 
respondents  with  respect  to  this  issue. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  refined  antimony 
trioxide  (also  known  as  antimony  oxide) 
from  the  PRC.  Refined  antimony  trioxide 
is  a  crystalline  powder  cf  the  chemical 
formula  Sb203,  currently  classifiable 
under  subheading  2825.80.00  of  the 


Harmonized  Tariff  Schedule  (HTS). 
Refined  antimony  trioxide  includes 
blends  with  organic  or  inorganic 
additives  comprising  20  percent  of  less 
of  the  blend  by  volimie  or  weight.  Crude 
antimony  trioxide  (antimony  trioxide 
having  less  than  98  percent  Sb203)  is 
excluded.  Through  the  HTS  subheading 
is  provided  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  In  vestigation 

The  period  of  investigation  is 
November  1, 1990,  through  April  30, 
1991. 

Fair  Value  Comparisons 

To  determine  whether  sales  or  refined 
antimony  trioxide  from  the  PRC  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  ("USP")  to  the  foreign 
market  value  ("FMV"),  as  specified  in 
the  "United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

United  States  Price 

For  China  Minmetals,  we  based 
United  States  price  on  purchase  price 
where  sales  were  made  directly  to 
unrelated  parties  prior  to  the  date  of 
importation  into  the  United  States,  in 
accordance  with  section  772(b)  of  the 
Act.  We  used  purchase  price  as  defined 
in  section  772  of  the  AcC  both  because 
refined  antimony  trioxide  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  into  the 
United  States,  and  because  exporter's 
sales  price  ("ESP")  methodology  was 
not  indicated  by  other  circumstances. 

For  CNIEC  and  China  Minmetals, 
were  sales  to  the  first  unrelated 
purchasers  took  place  after  importation 
into  the  United  States,  we  based  United 
States  price  on  ESP,  in  accordance  with 
section  772(c)  of  the  Act. 

We  made  on  adjustments  to  United 
States  price  or  FMV  for  selling 
expenses.  To  have  made  such  an 
adjustment  to  FMV  would  have  required 
an  arbitrary  division  of  the  surrogate 
country  producer's  selling  expenses  into 
amounts  for  direct,  indirect,  and  other 
general  and  administrative  expenses. 
(See  Foreign  Market  Value  section 
below.)  Alternatively,  to  reduce  ESP  for 
selling  expenses  without  making 
corresponding  adjustments  to  FMV 
would  have  resulted  in  an  unfair  and 
unreasonable  inflation  of  any 
differences  between  ESP  and  FMV. 

A.  China  Minmetals 

For  China  Minmetals,  we  calculated 
both  purchase  price  and  ESP  based  on 
packed,  FOB,  CIF  and  EX-Dock  prices 


to  unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
ocean  freight,  marine  insurance.  U.S. 
brokerage  and  handling,  U.S.  duty,  and 
U.S.  terminal  charges.  We  did  not  make 
an  adjustment  for  foreign  inland 
insurance,  as  reported  by  respondent, 
because  we  were  unable  to  obtain  a 
value  for  this  factor  from  either 
surrogate  country. 

B.  CNIEC. 

For  CNIEC,  we  calculated  ESP  based 
on  packed,  ex-warehouse.  FOB.  or 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  ocean  freight, 
marine  insurance,  U.S.  duty,  U.S.  inland 
freight,  U.S.  drayage,  and  U.S.  port 
charges.  We  did  not  make  an 
adjustment  for  foreign  inland  insurance, 
again  because  we  were  unable  to  obtain 
a  value  for  this  factor  from  either 
surrogate  country. 

Foreign  Market  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
FMV  using  a  factors  of  production 
methodology  if  (1)  the  merchandise  is 
exported  from  a  nonmarket  economy 
country,  and  (2)  the  information  does 
not  permit  the  calculation  of  FMV  using 
home  market  prices,  third  country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

In  past  cases  (e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Chrome-Plated  Lug  Nuts  from  the 
People's  Republic  of  China,  ("Lug  Nuts") 
56  FR  46153  (September  10, 1991)  and 
Sparklers)  and  indeed  in  every  case 
conducted  by  the  Department,  the  PRC 
has  been  treated  as  a  nonmarket 
economy  country. 

In  Lug  Nuts,  we  recognized  that  for 
certain  inputs  into  the  production 
process,  market  forces  may  be  at  work 
despite  the  fact  that  the  exporting 
country  may  otherwise  be  considered  a 
nonmarket  economy.  Specifically,  in  Lug 
A^uts,  we  determined  whether  particular 
inputs  were  market-driven  by  analyzing 
the  extent  to  which  each  factor  input  is 
state-controlled. 

As  a  result  of  the  final  decision  in  Lug 
Nuts  with  respect  to  input  prices, 
respondents  in  this  investigation, 
Xikuangshan  Antimony  Trioxide 
Refinery  ("Xikuangshan")  and  Yiyang. 
have  claimed  that  the  prices  of  raw 
material,  labor,  and  energy  inputs  are 
not  subject  to  state  control.  In  this 
regard,  respondents  have  submitted  all 
input  costs  for  the  record. 


Petitioners  argue  that  while  the 
Department  used  an  actual  producer's 
cost  for  steel  and  chemicals  in  Lug  Nuts. 
this  methodology  would  be 
inappropriate  for  the  producers  of 
refined  antimony  trioxide.  Petitioners 
argue  that  there  is  no  evidence  in  the 
record  to  suggest  that  a  single  factor  of 
production  in  the  manufacture  of  refined 
antimony  trioxide  in  the  PRC  is  obtained 
at  a  cost  which  reflects  free  market 
prices. 

We  agree  with  petitioners  that  for 
purposes  of  this  preliminary 
determination,  we  do  not  have  sufficient 
information  to  determine  whether  there 
is  a  lack  of  state  control  with  respect  to 
Xikuangshan  and  Yiyang's  input  costs. 
However,  because  Lug  Nuts  was  only 
recently  decided,  we  are  issuing  an 
additional  questionnaire  to  allow 
respondents  the  opportunity  to  submit 
information  with  respect  to  their  input 
prices. 

Accordingly,  the  Department  has 
preliminarily  determined  FNiV  on  the 
basis  of  factors  of  production  utilized  in 
producing  the  subject  merchandise, 
valued  in  market  economy  countries,  as 
discussed  below. 

Surrogate  Country 

Section  773(c)  of  the  Act  requires  the 
Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in  one 
or  more  market  economy  countries  that 
are  at  a  level  of  economic  development 
comparable  to  that  of  the  nonmarket 
economy  country,  and  that  are 
significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  Bolivia  and  Thailand 
are  the  only  two  countries  that  fulfill 
both  requirements  outlined  in  the 
statute.  We  have  determined  that  in 
terms  of  economic  development,  Bolivia 
and  Thailand  are,  overall,  equally 
comparable  to  the  PRC.  Also,  both 
countries  are  significant  producers  of 
crude  antimony  trioxide.  a  comparable 
product  to  the  merchandise  produced  in 
China. 

We  were  not  able  to  obtain  all  factor 
prices  required  from  either  Bolivia  or 
Thailand.  Therefore,  we  have  used  the 
values  for  the  factors  of  production  from 
both  countries. 

Data  on  the  values  of  the  factors  of 
production  were  obtained  from  the  U.S. 
Embassy  in  Bolivia  and  the  published, 
publicly  available  source,  "Foreign 
Trade  Statistics  of  Thailand."  Where 
appropriate,  the  factor  values  were 
inflated  to  POI  levels  using  wholesale 
price  indices  published  by  the 
International  Monetary  Fund. 

To  value  antimony  concentrate,  the 
main  input  into  refined  antimony 
trioxide,  we  have  used  a  POI  average  of 


prices  for  the  Chinese  concentrate 
traded  internationally  as  reported  in  the 
London  Metals  Bulletin  ("LMB").  The 
LMB  lists  three  different  prices  for 
antimony  concentrates.  We  have  used 
the  LMB  price  for  Chinese  antimony 
concentrates,  as  best  information, 
because  this  most  accurately  reflects  the 
impurity  levels  of  the  antimony 
concentrate  used  by  respondents. 
Information  was  not  available  that 
would  have  allowed  us  to  adjust  the 
LMB  prices  for  non-Chinese  material  to 
account  for  the  different  levels  of 
impurities.  Should  such  information  of  a 
reliable  nature  become  available,  we 
will  consider  using  it  for  purposes  of  the 
final  determination. 

To  calculate  FMV,  the  reported 
factors  of  production  were  multiplied  by 
the  appropriate  Bolivian  or  Thai  values 
for  the  various  components.  The  factors 
used  to  produce  refined  antimony 
trioxide  include  materials,  labor,  and 
energy. 

We  used  the  labor  rates  provided  by 
the  U.S.  Embassy  in  Bolivia  because 
these  rates  are  specific  to  the  antimony 
trioxide  industry.  We  used  a  percentage 
for  factory  overhead  based  on  Bolivian 
producer  experience.  We  then  added  an 
amount  for  selling,  general  and 
administrative  expenses,  profit,  and 
packing  based  on  Bolivian  producer 
experience  to  arrive  at  a  constructed 
FMV  of  one  metric  ton  of  refined 
antimony  trioxide. 

There  are  two  by-products  created 
from  the  production  of  refined  antimony 
trioxide.  We  have  adjusted  the  per 
metric  ton  cost  of  manufacture  for  only 
one  of  these  by-products.  We  have  not 
adjusted  for  the  other  by-product 
because  respondents  did  not  provide  the 
detailed  information  required  to  value 
such  a  by-product. 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(c). 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  used 
in  reaching  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  refined  antimony 
trioxide  from  the  PRC,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 


subject  merchandise  exceeds  the  United 
States  price  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Manulacturer/producer/axponar 
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China  Minmetals.  CNIEC.  and  all  other 
manulacturers.   producers,   and  ex- 
porters                             " 

3.1S 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  determination 
is  affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threatening  material  injury 
to,  the  U.S.  industry  before  the  later  of 
120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  our  final  determinations. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
27, 1991.  and  rebuttal  briefs  no  later  than 
December  5. 1991.  In  addition,  a  pubhc 
version  and  five  copies  should  be 
submitted  by  the  appropriate  date,  if  the 
submission  is  business  proprietary.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs.  The 
hearing  will  be  held  at  10  a.m.  on 
December  9, 1991,  at  the  U.S. 
Department  of  Commerce,  room  3708, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington  DC  20230. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  B-099  within  ten  days 
of  the  date  of  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address  and  telephone  number 
(2)  the  number  of  participants;  (3)  the 
reasons  for  attending;  and  (4)  a  list  of 
issues  to  be  discussed.  In  accordance 
with  section  19  CFR  353.38(b),  oral 
presentation  will  be  limited  to 
arguments  raised  in  briefs.  Parties 
should  confirm  by  telephone,  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time  with  the 
officials  listed  under  the  "For  Further 
Information  Contact"  section  of  this 
notice. 
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This  determination  is  published 
pursuant  to  section  773(f)  of  the  Act  (19 
U.S.C.  1873b(f))  and  19  CFR  353.15. 

Dated:  October  2, 1991. 
Marjorie  A.  Chorlins, 
Acting  Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc  91-24331  Filed  lO-fr-91;  8:45  am] 
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[C-549-5011 

Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Thailand,  Final 
Results  of  Countervailing  Duty 
\dministrative  Review 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  June  26. 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand  for  the 
period  January  1, 1988  through 
December  31. 1988  (56  FR  29222).  We 
have  now  completed  that  review  and 
determine  the  total  bounty  or  grant  to  be 
2.86  percent  ad  valorem  for  all  exporters 
of  the  subject  merchandise  to  the  United 
States.  This  rate  differs  from  the 
preliminary  results  because  of 
calculation  adjustments. 
EFFECTIVE  DATE:  October  9, 1991. 
FOB  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Michael  Rollin, 
Office  of  Coimtervailing  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  26, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  29222)  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
cm  certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand  (50  FR 
a2751:  August  14, 1985).  The  Department 
bus  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  circular  welded  carbon 
steel  pipes  and  tubes  ("pipes  and 
tubes")  with  an  outside  diameter  of 
0.375  inch  or  more  but  not  over  16 


inches,  of  any  wall  thickness.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  or  structural 
tubing,  are  produced  to  various  ASTM 
specifications,  most  notably  A-120.  A- 
53  and  A-135.  During  the  review  period, 
such  merchandise  was  classifiable 
under  item  numbers  610.3231.  610.3234, 
610.3241,  610.3242,  610.3243,  610.3252, 
610.3254,  610.3256,  610.3258  and  610.4925 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA).  This 
merchandise  is  currently  classifiable 
under  item  numbers  73.04.1010, 
73.04.2050,  73.04.2070,  73.04.3100. 
73.04.3900,  73.04.9050,  73.05.1010. 
73.05.1110,  73.05.1210,  73.05.1910. 
73.05.3140.  73.05.3910,  73.05.9010. 
73.05.2060.  73.06.3010.  73.06.3050. 
'/ 3.06.6050  and  73.06.9010  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
1 SUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  period  January 
1. 1988  through  December  31, 1988  and 
the  following  programs:  (1)  Tax 
certificates  for  exports;  (2)  export 
packing  credits;  (3)  electricity  discounts 
for  exporters;  (4)  tax  and  duty 
exemptions  under  section  28  of  the 
Investment  Promotion  Act  (IPA);  (5) 
repurchase  of  industrial  bills;  (6)  export 
processing  zones;  (7)  International 
Trade  Promotion  Fund;  (8)  reduced 
business  taxes  for  producers;  and  (9) 
additional  incentives  under  the  IPA. 

Analysis  of  Conunents  Received 

SLx  producers  of  Thai  pipes  and  tubes 
exported  the  subject  merchandise  to  the 
United  States  during  the  review  period. 
Only  one  exporter,  Saha  Thai, 
responded  to  the  Department's 
questionnaire.  Therefore,  we  used  best 
information  available  (BIA)  for  the 
nonresponding  exporters  in  calculating 
the  country-wide  rate. 

We  received  written  comments  from 
the  petitioners,  the  Standard  Pipe 
Subcommittee  of  the  Conunittee  on  Pipe 
and  Tube  Imports  and  its  individual 
producer  numbers;  the  respondent,  Saha 
Thai;  and  the  Ad  Hoc  Coalition  of  Pipe 
Importers  and  its  constituent  members 
(domestic  interested  parties). 

Comment  1:  The  petitioners  argue  that 
the  Department  should  not  use  a 
sectoral  input/output  (I/O)  study,  which 
covers  the  entire  secondary  steel  sector, 
in  determining  the  amount  of  import 
duties  and  indirect  taxes  on  inputs  used 
in  the  production  of  pipes  and  tubes. 
According  to  the  petitioners,  the 
Department's  use  of  the  I/O  study  to 
establish  the  amount  of  indirect  taxes 
and  import  duties  imposed  on  inputs  is 
incorrect  as  a  matter  of  law.  Both  the 


GATT  and  U.S.  law  require  the 
Department  to  determine  any  subsidy 
regarding  tax  rebates  by  comparing  the 
taxes  rebated  on  the  "like  product"  to 
the  actual  indirect  taxes  imposed  on 
inputs  that  are  physically  incorporated 
into  that  product.  By  following  in  the 
preliminary  results  of  this  review  the 
reasoning  adopted  in  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Carbon 
Steel  Butt-Weld  Pipe  Fittings  from 
Thailand  (55  FR  1695;  January  18, 1990) 
(Butt- Weld  Pipe  Fittings),  the  petitioners 
argue  that  the  Department  deviated  from 
the  requirements  of  the  law;  i.e..  the 
Department  incorrectly  examined  the 
indirect  tax  incidence  for  the  entire 
secondary  steel  sector  I/O  106,  rather 
than  for  the  pipes  and  tubes  that  were 
actually  subject  to  the  review. 

The  respondent  replies  that  the 
Department  has  verified  both  the 
validity  of  the  I/O  study  and  the 
methodology  used  by  the  Thai  Ministry 
to  calculate  rebate  rates  in  several 
countervailing  duty  determinations 
involving  products  from  Thailand.  See 
Preliminary  Negative  Countervailing 
Duly  Determination;  Steel  Wire  Rope 
from  Thailand  (56  FR  4262;  February  4, 
1991). 

Department's  Position:  We  disagree 
with  the  petitioners.  In  our  last 
administrative  review  (56  FR  25407;  June 
4. 1991),  we  found  that  the  I/O  study  is 
structured  on  a  sectoral  basis,  and  the 
same  rebate  rates  apply  to  all  products 
within  each  sector.  Pipes  and  tubes  are 
included  in  sector  I/O  106,  which 
consists  of  secondary  steel  products. 
This  study  provides  the  most  detailed 
disaggregation  available  of  the  indirect 
tax  incidence  attributable  to  pipes  and 
tubes,  and  we  have  reviewed  and 
verified  the  validity  of  this  I/O  study  in 
several  cases.  See,  e.g..  Butt  Weld  Pipe 
Fittings  and  the  final  Affirmative 
Countervailing  Duty  Determination; 
Steel  Wire  Rope  from  Thailand  (56  FR 
46299;  September  11, 1991).  Therefore, 
we  used  the  indirect  tax  incidence  on  all 
items  physically  incorporated  into 
secondary  steel  products  in  sector  I/O 
106  to  calculate  the  amount  of  the 
allowable  rebate  of  indirect  taxes. 

Comment  2:  The  petitioners  argue  that 
the  Department  has  erred  in  calculating 
the  amount  of  excessive  indirect  tax 
rebate  because  it  failed  to  deduct  from 
the  calculation  the  tax  incidence  on 
inputs  from  sector  I/O,  105,  iron  and 
steel  products.  The  petitioners  contend 
that,  because  no  sector  I/O  105  products 
were  physically  incorporated  into  the 
subject  merchandise,  the  Department 
should  exclude  from  the  tax  incidence 
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calculation  any  business  and  municipal 
taxes  imposed  on  sector  105  products. 

The  respondent  replies  that  the 
Department's  determination  of  this  issue 
is  consistent  with  Industrial  Fasteners 
Croup  V.  United  States.  710  F.2d  1578 
(Fed.  Cir.  1983],  which  clearly  directs  the 
Department  to  examine  the  original 
basis  of  the  rebate  calculations  by  the 
foreign  government  for  a  determination 
of  the  indirect  tax  incidence  carried  by 
the  exported  articles.  The  respondent 
further  replies  that  the  appropriate  basis 
for  a  determination  of  the  amount  of  the 
subsidy  is  an  evaluation  of  the 
adequacy  and  correctness  of  the  data, 
contained  in  the  I/O  study  itself. 
Because  the  Ministry  of  Finance 
calculation  is  based  on  that  study,  the 
department's  calculation  of  the  amount 
of  the  excessive  indirect  tax  rebate  is 
correct. 

Department's  Position:  We  disagree 
with  the  petitioners.  As  previously 
determined  in  our  last  administrative 
review  (56  FR  25408;  June  4. 1991).  it  is 
appropriate  to  base  the  calculation  of 
allowable  tax  incidence  on  all  inputs 
physically  incorporated  into  sector  I/O 
106  products.  The  tax  incidence  for  all 
products  withm  that  sector,  including 
the  subject  merchandise,  is  determined 
on  a  sector-wide  basis. 

Comment  3:  The  petitioners  argue  that 
the  taxes  nonbasic  industrial  chemicals 
should  not  be  included  in  the 
department's  calculation  of  the  indirect 
tax  incidence  on  pipes  and  tubes 
because  the  chemicals  are  not 
physically  incorporated  in  the  subject 
merchandise. 

The  respondent  replies  that  the 
Department  rejected  the  petitioners' 
argument  in  the  last  administrative 
review  and  in  Butt-Weld  Pipe  Fittings. 

Department's  Position:  We  disagree 
with  the  petitioners.  We  previously 
determined  in  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Malleable 
Cast  Iron  Pipe  Fittings  from  Thailand  (54 
FR  6439;  February  10, 1989  (Malleable 
Cast  Iron  Pipe)  that  aluminum  chloride 
and  zinc  chloride  are  physically 
incorporated  into  malleable  cast  iron 
pipe  fittings  during  the  galvanizing 
process.  Because  pipes  and  tubes,  like 
malleable  cast  iron  pipe  fittings,  are 
classified  in  sector  I/O  106  as  secondary 
steel  products,  we  determine  that  the 
tax  incidence  on  basis  industrial 
chemicals  should  be  included  in  the 
allowable  rebate  because  these 
chemical  inputs  are  physically 
incorporated  into  products  within  the 
secondary  steel  sector. 

Comment  4:  The  domestic  interested 
parties  contend  that  the  use  of  best 
information  available  (BIA)  as  the  basis 


for  assessment  of  duties  is  intended  to 
serve  remedial,  not  punitive,  purposes. 
See  e.g.,  National  Association  of  Mirror 
Manufacturers  v.  United  States,  696  F. 
Supp.  642,  645  (CIT  1988).  They  argue 
that  the  imposition  of  a  countervailing 
duty  rate  for  duty  assessment  purposes 
that  is  significantly  higher  than  the  duty 
deposit  rate,  and  higher  than  any  rate 
found  in  the  original  investigation  or 
subsequent  reviews,  produces  an 
uimecessarily  harsh  result. 

The  parties  content  that  in  Certain 
Fresh  Cut  Flowers  from  Mexico  (56  FR 
29621;  June  28. 1991).  the  Department 
applied  a  BIA  rate  to  uncooperative 
respondents  based  on  the  highest  duty 
rate  previously  assigned  to  them 
individually  in  either  an  administrative 
review  or  the  original  investigation,  and 
that  the  department  did  not  choose  to 
impose  a  BIA  rate  based  on  the  highest 
rate  of  any  company  previously 
examined.  An  approach  in  this 
proceeding  similar  to  that  taken  in  the 
Certain  Fresh  Cut  Flowers  from  Mexico 
review  would  produce  a  duty  rate  of  1.79 
percent,  which,  while  higher  than  that 
found  for  any  company  based  on  a 
questionnaire  response  in  either  this 
review  for  the  review  for  calendar  year 
1987,  is  fairer  than  the  proposed  rate. 

The  parties  also  contend  that  the  BIA 
rates  in  the  preliminary  results  for 
export  packing  credits,  tax  certificates 
for  exports,  and  electricity  discounts, 
programs  found  to  have  been  prexiously 
used  by  Thai  steel  producers,  exceeded 
the  weighted-average  levels  found  in  the 
previous  review  and  in  the  original 
investigation. 

The  parties  specifically  note  that  the 
BIA  rate  for  the  electricity  discount 
benefit  is  significantly  higher  than  the 
Department  has  found  to  prevail  in 
previous  reviews.  Additionally, 
regarding  the  tax  and  duty  exemptions 
under  section  28  of  the  IPA,  the  BIA  rate 
in  the  preliminary  results  of  1.89  percent 
has  no  justification  whatsoever  in  the 
context  of  the  countervaihng  duty  order 
on  the  subject  merchandise  because  the 
Department  has  never  found  that  any 
pipe  producer  benefitted  from  section  28 
of  the  IPA.  In  support  of  their  argument, 
the  interested  parties  cite  to  Chevron 
Standard  Ltd.  v.  United  States,  563  F. 
Supp.  1381, 1384  (CIT  1983)  and  Olympic 
Adhesives  Inc.  v.  United  States,  899  F.2d 
1565  (Fed.  Cir.  J990),  in  which  both 
courts  have  generally  dismissed  the  use 
of  unrepresentative  or  extraordinarily 
high  surrogate  data  as  BIA  for 
uncooperative  firms. 

Department's  Position:  In  the 
preliminary  results,  as  BIA,  we  used  the 
highest  company-specific  rate  from  our 
last  review  for  the  electricity  discount 
benefit.  After  further  evaluation,  we 


have  now  used,  as  BIA.  the  calculated 
benefit  of  0.22  percent  that  was 
published  in  the  last  administrative 
review  (56  FR  1175;  January  11. 1991). 
This  rate  is  the  highest  published  rate 
for  this  program  from  any  prior  review 
of  this  order  or  the  investigation.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
thereof  from  Singapore;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  26384;  June  7, 1991) 
[AFBs).  On  this  basis,  we  determine  the 
weighted-average  benefit  from  this 
program  to  be  0.14  percent  ad  valorem. 

In  our  preliminary  results  we  had  two 
rates  for  the  tax  certificate  program,  a 
rate  for  Saha  Thai  corresponding  to  the 
"B"  rate  and  an  all  other  rate.  We  have 
now  calculated  a  country-wide  benefit 
for  this  program  using,  as  BIA.  the  "A" 
rate  of  0.81  percent  for  nonresponding 
exporters,  which  is  the  highest 
calculated  overrebate  rate,  and  the  "B" 
rate  of  0.51  percent  for  Saha  Thai.  On 
this  basis,  we  determine  the  weighted- 
average  benefit  from  this  program  to  be 
0.70  percent  ad  valorem.  (For  a 
discussion  of  the  calculation  of  these 
rates,  see  the  notice  of  preliminary 
results,  56  FR  29222.) 

In  calculating  the  benefit  from  the  EPC 
loan  program,  we  have  now  used,  as 
BIA.  the  published  rate  found  for  that 
program  in  the  investigation.  Our 
selection  of  this  BIA  is  in  accordance 
with  our  administrative  practice  of 
selecting  the  highest  benefit  calculated 
during  an  administrative  review  of  the 
order  or  the  investigation.  See,  e.g., 
AFBs.  On  this  basis,  we  determine  the 
weighted-average  benefit  from  this 
program  to  be  0.83  percent  ad  valorem. 

The  Department  previously 
determined  that  section  28  of  the  IPA 
program  provides  benefits  based  upon 
export  performance.  See  e.g..  Malleable 
Iron  Pipe  Fittings  from  Thailand  (54  FR 
6439;  February  10, 1989)  and  Butt-Weld 
Pipe  Fittings.  Because  benefits  under 
this  program  are  contingent  upon  export 
performance,  and  cover  capital 
equipment  (i.e..  machinery)  which  is  not 
physically  incorporated  in  the  subject 
merchandise,  we  have  determined  that 
this  program  is  countervailable. 

The  five  exporters  of  the  subject 
merchandise  to  the  United  Stales  that 
did  not  respond  to  the  Department's 
questionnaire  were  eligible  to  receive 
benefits  under  this  program.  Neither 
those  exporters  nor  the  Government  of 
Thailand  provided  information  in  the 
response  indicating  that  the  companies 
did  not  apply  for  or  receive  benefits 
under  section  28  of  the  IPA  program 
during  the  review  period.  Because  the 
questionnaire  responses  were 
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inadequate,  the  Department  used,  as 
BLA,  the  highest  published  non-BIA  rate 
found  for  the  IPA  program  in  a  final 
determination  in  an  investigation  or  the 
final  results  of  an  administrative  review 
for  any  product.  See,  e.g.,  Bricks  from 
Mexico;  Preliminary  Results  of 
Countervaihng  Duty  Administrative 
Review  (51  FR  25076;  July  10. 1986); 
Bricks  from  Mexico;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (51  FR  43418;  December  2, 1986). 
and  AFBs,  supra.  Therefore,  as  BLA,  we 
have  determined  that  the  exporters 
utilized  the  program  and  selected  the 
highest  published  rate  from  Butt-Weld 
Pipe  Fittings.  On  this  basis,  we 
determine  the  weighted-average  beneHt 
from  this  program  to  be  1.19  percent  ad 
valorem. 

In  addition,  we  note  that  in  the 
preliminary'  results  we  calculated  a 
company-specific  rate  for  Saha  Thai  and 
an  all  other  rate  based  on  BIA  for  the 
nom^sponding  companies  because  we 
had  found  that  Saha  Thai  received  a 
"significantly  different"  net  subsidy 
during  the  period.  See  19  CFR 
353.20(d)(2);  see  also.  Preamble  to  Final 
Rule,  53  FR  52306  at  52325.  December  27, 
1988.  Saha  Thai's  individual  calculated 
rate  for  each  program  remains 
unchanged  from  the  preliminary  results. 
We  have  now  calculated,  however,  a 
country-wide  total  bounty  or  grant  that 
includes  Saha  Thai's  value  of  exports  of 
the  subject  merchandise  to  the  United 
States  during  the  review  period  because 
Saha  Thai's  calculated  net  subsidy  is  no 
longer  significantly  different  from  the 
remaining  five  nonrespondents. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
2.86  percent  ad  valorem  for  all  exporters 
of  the  subject  merchandise  during  the 
period  January  1. 1988  through 
December  31, 1988. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
counterv  ailing  duties  of  2.86  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1. 1988  and  on  or  before 
December  31, 1988. 

The  Department  will  also  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  2.86  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  this 
merchandise  from  Thailand  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  October  3. 1991. 
Marjorifl  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-24345  Filed  10-8-91:  8:45  am) 

BIUJNQ  CODC  SS1»-0S-M 

(C-50S-6051 

Industrial  Phosphoric  Acid  From 
Israel — Final  Results  of  Countervailing 
Duty  Administrative  Reviews 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTtON:  Notice  of  final  results  of 
countervailing  duty  administrative 
reviews. 

summary:  On  June  7, 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  adminisfrative 
reviews  of  the  countervailing  duty  order 
on  industrial  phosphoric  acid  from  Israel 
(56  FR  26389).  We  have  now  completed 
those  reviews  and  determine  the  net 
subsidy  to  be  19.48  percent  ad  valorem 
for  Haifa  Chemicals,  Ltd.  and  9.18 
percent  ad  valorem  for  all  other  firms 
during  the  period  January  1, 1988 
through  December  31. 1988.  We 
determine  the  net  subsidy  to  be  11.26 
percent  ad  valorem  for  all  firms  during 
the  period  January  1, 1989  through 
December  31, 1989. 
EFFECTtVE  DATE:  October  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo  or  Maria  MacKay, 
Office  of  Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION! 

Background 

On  June  7, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  26389)  the 
preliminary  results  of  its  administrative 
reviews  of  the  countervailing  duty  order 
on  industrial  phosphoric  acid  from  Israel 
(52  FR  31057;  August  19, 1987)  covering 
the  periods  January  1, 1988  through 
December  31, 1908  and  January  1, 1989 
through  December  31, 1989.  The 
Department  has  now  completed  those 
adminisfrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  Israeli  industrial 


phosphoric  acid.  During  the  1988  review 
period,  this  merchandise  was 
classifiable  under  item  number  416.30  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS).  During  the  1989  review  period, 
this  merchandise  was  classifiable  under 
item  number  2809.20.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUS  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  reviews  cover  the  periods  January 
1, 1988  through  December  31. 1988,  and 
January  1, 1989  through  December  31, 
1989,  and  ten  programs.  Negev 
Phosphates.  Ltd.  and  Haifa  Chemicals, 
Ltd.  are  the  only  known  producers 
exporting  the  subject  merchandise  from 
Israel  to  the  United  States  during  the 

1988  review  period.  Negev  Phosphates, 
Ltd.  is  the  only  known  producer 
exporting  the  subject  merchandise  from 
Israel  to  the  United  StEtes  during  the 

1989  review  period. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

Haifa  Chemicals,  Ltd.  did  not  respond 
to  the  1988  questionnaire.  As  best 
information  available,  we  used  the  rate 
from  the  original  investigation  which  is 
the  highest  rate  ever  found  for  the 
merchandise  covered  by  the  order  (52 
FR  31057;  August  19, 1987).  In  calculating 
the  benefits  received  during  the  1988 
review  period,  we  followed  the 
methodology  described  in  the  preamble 
to  19  CFR  355.20(d)  (53  FR  52325; 
December  27, 1938).  First,  we  calculated 
a  country-wide  rate  •..  aight-averaging 
the  benefits  received  Ly  the  two 
companies  subject  to  review  to 
determine  the  overall  subsidy  from  all 
countervailable  programs  benefitting 
exports  of  the  subject  merchandise  to 
the  United  States.  Because  the  country- 
wide rate  was  above  de  minimis  as 
defined  by  19  CFR  355.7,  we  proceeded 
to  the  next  step  in  our  analysis  and 
examined  the  aggregate  ad  valorem  rate 
for  each  company  including  all 
countervailable  programs  combined,  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate. 
One  company,  Haifa  Chemicals,  Ltd., 
received  aggregate  benefits  which  were 
significantly  different  within  the 
meaning  of  19  CFR  355.22(d){3)(ii). 
Therefore,  this  company  must  be  freated 
separately  for  assessment  and  cash 
deposit  purposes. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
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comments  ht)m  the  petitioners,  the 
Monsanto  Company  and  FMC 
Corporation,  and  from  a  respondent, 
Negev  Phosphates,  Ltd. 

Comment  1:  The  respondent  asserts 
that  the  Department's  methodology  for 
calculating  the  net  subsidy  to  Negev 
Phosphates,  Ltd.  (NPL)  from  the 
Exchange  Rate  Risk  Insurance  Scheme 
(EIS)  overstates  the  benefit  provided  by 
the  EIS.  NPL  maintains  that  the 
Department  erroneously  based  its 
calculations  on  cash  receipts,  rather 
than  on  an  accrual  basis.  As  was 
demonstrated  at  verification,  NPL's 
records  regarding  EIS  payouts  are  on  an 
accrual  basis.  Thus,  according  to 
respondent,  the  company  does  not 
benefit  from  the  EIS  when  it  receives  a 
payment,  but  instead  when  the  shipment 
is  made  and  the  payment  accrues.  At 
verification,  the  Department  was 
informed  that  because  EIS  payouts 
during  1989  related  to  sales  in  the 
previous  period,  the  Department's 
methodology  distorted  the  actual  benefit 
to  NPL 

Petitioners  point  out  that  it  would  be 
inconsistent  with  announced 
Department  policy  and  traditional 
practice  to  calculate  EIS  benefits  on  an 
accrual  rather  than  on  a  cash  receipt 
basis.  According  to  petitioners,  there  is 
nothing  in  the  circumstances  of  the 
present  administrative  reviews  that 
would  warrant  a  departure  from  the 
long-standing  Department  practice  of 
following  a  cash-flow-effect  approach  to 
the  calculation  of  countervailable 
benefits,  such  as  those  received  by  NPL 
under  the  EIS.  Petitioners  also  point  out 
that  NPL  did  not  propose  the  accrual 
approach  during  the  1987  administrative 
review,  when  it  was  presumably 
advantaged  by  the  Department's  cash 
flow  approach  because  of  higher  sales 
during  that  period. 

Department's  Position:  We  disagree 
with  the  respondent  It  is  the 
Department's  long-standing  practice  to 
use  the  cash-flow  method  in  determining 
when  benefits  are  received  (see.  Final 
Affirmative  Countervailing  Duty 
Determination:  Fresh.  Chilled,  and 
Frozen  Pork  From  Canada  (54  FR  30786: 
July  24, 1989)).  Under  this  practice,  the 
cash  flow  and  economic  e^ect  of  a 
benefit  normally  occurs  when  a  firm 
experiences  a  difference  in  cash  flows, 
either  in  the  payments  it  receives  or  the 
outlays  it  makes,  as  a  result  of  its 
receipt  of  the  benefit  (see. 
Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  (54  FR  23384:  May  31. 
1989)).  Applicable  exceptions  are  "big 
ticket  items"  whose  production  and 
delivery  may  extend  over  several  years. 


and  export  benefits  provided  as  a 
percentage  of  the  value  of  the  exported 
merchandise  on  the  date  of  export. 
Respondent  has  failed  to  justify  an 
exception  to  this  general  rule.  D'A  is  not 
a  big  ticket  item,  the  production  and 
delivery  of  which  may  extend  over 
several  years;  and,  although  NPL's 
records  are  kept  on  an  accrual  basis,  the 
actual  premium  and  payout  amounts  are 
determined  not  at  the  time  of  the  sale, 
but  only  after  the  Israel  Foreign  Trade 
Risks  Insurance  Corp.,  Ltd.  receives 
documentation  of  the  actual  shipment  of 
the  merchandise  and  receipt  of  payment 
(see,  Verification  Report  page  2).  We 
therefore  do  not  see  any  reason  to 
calculate  the  EIS  benefit  on  an  accrual 
basis  and  continue  to  apply  our  cash 
flow  methodology. 

Comment  2:  NPL  argues  that  the 
Department's  methodology  for 
calculating  the  subsidy  from  grants  to 
the  Arad  rock  processing  plant 
overstates  the  benefit  actually  conferred 
on  industrial  phosphoric  acid  (IPA).  The 
problem  arises  primarily  because,  in 
multiplying  the  amount  of  benefit  on  one 
IPA  ton  by  the  total  quantity  of  all  IPA 
sales  to  all  markets,  the  Department's 
methodology  fails  to  take  into  account 
that  some  of  the  IPA  sold  is  produced 
from  leftover  rock  phosphate  from  the 
closed  mine  at  Machtesh.  NPL  proposes 
to  correct  this  distortion  by  determining 
the  ratio  of  rock  phosphate  from  the 
Arad  mine  actually  used  in  IPA 
production  during  a  particular  year  over 
rock  phosphate  extracted  from  the  Arad 
mine  in  that  same  year. 

Department's  Position:  We  disagree 
with  the  respondent.  Before  the 
publication  of  the  preliminary  results, 
we  requested  that  NPL  supply  us  with 
figures  for  both  review  periods  for  the 
total  tonnage  of  rock  phosphate  sold  by 
the  Arad  processing  plant,  both  for  IPA 
and  other  uses.  In  a  letter  dated  May  23. 
1991,  NPL  submitted  information  in 
response  to  the  Department's  request. 
NPL's  submission  did  not  indicate  that 
the  figures  for  total  tons  of  rock  sold 
included  rock  from  anywhere  else  but 
the  Arad  mine.  Furthermore,  respondent 
fails  to  show  why  rock  from  a  different 
mine  and  processed  at  the  Arad  plant 
would  not  be  countervailable,  since  the 
Arad  processing  plant  not  the  mines, 
benefitted  from  the  subsidies.  Therefore, 
based  on  the  information  available  to 
the  Department,  we  do  not  consider  that 
we  should  change  our  methodology  for 
determining  the  subsidy  to  the  Arad 
plant  In  fact,  the  methodology  proposed 
by  the  respondent  relies  on  the  amount 
of  phosphate  rock  processed  and  not  on 
actual  sales  of  IPA  to  determine  the 
amount  of  the  subsidy  during  the  review 


period.  We  consider  our  methodology, 
based  on  actual  sales,  to  be  a  more 
accurate  measure  of  the  benefits 
received  on  the  subject  merchandise 
during  the  review  periods. 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  we  determine  the  net  subsidy 
to  be  19.46  percent  ad  valorem  for  Haifa 
Chemicals,  Ltd.,  and  9.18  percent  ad 
valorem  for  all  other  companies  during 
the  period  January  1, 1988  through 
December  31, 1988.  We  determine  the 
net  subsidy  to  be  11.26  percent  ad 
valorem  for  all  companies  during  the 
period  January  1, 1989  through 
December  31, 1989. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  19.46  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  Haifa  Chemicals,  Ltd.,  and  9.18 
percent  of  the  f  o.b.  invoice  price  on 
shipments  from  all  other  firms  exported 
on  or  after  January  1, 1968  and  on  or 
before  December  31, 1988,  and  11.26 
percent  of  the  f.o.b.  invoice  price  on  all 
shipments  of  this  merchandise  exported 
on  or  after  January  1, 1989  and  on  or 
before  December  31, 1989. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  collect  a  cash 
deposit  of  11.26  percent  of  the  fo.b. 
invoice  price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  cash  deposit  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C, 
1675(a)(1))  and  19  CFR  355.22. 

Dated:  September  26, 1991. 
Marjorie  A.  Chorlins, 
Acting  Assistant  Secretary  for  Import 
A  dminislration. 

(FR  Doc.  91-24333  Filed  10-8-91:  8:45  am) 
WLUNO  COOC  3S10-OS-M 
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summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervaihng  duty  order  on  oil  country 
tubular  goods  from  Argentina.  We 
preliminarily  determine  the  total  bounty 
or  grant  to  be  0.38  percent  ad  valorem 
for  the  period  January  1. 1989  through 
December  31, 1989.  In  accordance  with 
19  CFR  355.7.  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFECTIVE  DATE:  October  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Goldman  or  Barbara  Tillman, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
nC  20230;  telephone:  (202)  377-2788. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  13, 1990,  the 
Department  of  Commerce  {the 
Department]  published  in  the  Federal 
Register  a  notice  of  "Opportimity  to 
Request  Administrative  Review"  (55  FR 
47370)  of  the  countervailing  duty  order 
on  oil  country  tubular  goods  from 
Argentina  (49  FR  46564:  November  27, 
19841  for  the  period  January  1, 1989 
through  December  31, 1989.  On 
November  20, 1990.  Lone  Star  Steel 
Company  requested  an  administrative 
review  covering  the  period  January  1, 

1989  through  December  31, 1989.  We 
initiated  the  review  on  December  17, 

1990  (55  FR  51742).  The  Department  has 
now  conducted  this  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Argentine  oil  country 
tubular  goods  (OCTG).  These  products 
include  finished  or  unfinished  oil 
country  tubular  goods,  which  are  hollow 
steel  products  of  circular  cross  section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  and  oil  well  casing,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  proprietary  specifications. 
During  the  review  period  this 
merchandise  was  classifiable  under 
items  7304.20.20,  7304.20.40.  7304.20.50. 
7304.20.80,  7304.20.70,  7304.20.80, 
7304.39.00,  7304.51.50,  7304.59.60, 
7304.59.80.  7304.90.70,  7305.20.40, 
7305.20.60,  7305.20.80.  7305.31.40. 
7305.31.80,  7305.39.10.  7305.39.50, 
7305.90.10.  7305.90.50.  7306.20.20. 
7306.20.30,  7306.20.40,  7306.20.60, 
7306.20.80,  7306.30.50,  7306.50.50. 
7306.60.70  and  7306.90.10  of  the 


Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive 
of  the  scope  of  the  order. 

The  review  covers  the  period  January 
1, 1989  through  December  31. 1989  and 
eleven  programs.  The  sole  producer 
exporting  OCTG  to  the  United  States 
during  the  review  period  was  Siderca, 
S.A. 

Analysis  of  Programs 

(A)  Rebate  Upon  Export  of  Indirect 
Taxes  Paid  (Reembolso) 

The  Reembolso  is  a  tax  rebate  paid 
upon  export  and  is  calculated  as  a 
percentage  of  the  f.o.b.  invoice  price  of 
the  exported  merchandise.  In  the 
previous  administrative  review  (Oil 
Country  Tubular  Goods  from  Argentina; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  38116, 
August  12, 1991))  (OCTG  1987-1988).  we 
determined  that:  (1)  The  Reembolso  is 
intended  to  operate  as  a  rebate  of  both 
indirect  taxes  and  import  duties;  (2)  the 
government  conducted  a  study  of 
indirect  tax  incidence  on  inputs  that  are 
physically  incorporated  into  the 
exported  product;  and  (3)  the  rebate 
schedules  are  periodically  revised  to 
reflect  the  amount  of  actual  duties  and 
indirect  taxes  paid. 

As  explained  in  OCTG  1987-1988,  on 
October  16, 1986,  Decree  1555/86 
modified  the  Reembolso  program  "to 
make  the  tax  regime  permanent  and 
independent  from  other  macroeconomic 
variables,  responding  exclusively  to  the 
concept  of  the  refund  of  indirect  taxes." 
The  new  decree  set  more  precise  and 
transparent  guidelines  to  implement  the 
refund  of  indirect  taxes  within  the 
context  of  the  new  law.  Rather  than 
providing  different  rebate  rates  for  each 
product  or  industry  sector,  the 
Reembolso  program  now  has  only  three 
broad  rebate  levels.  The  rates  are  10 
percent  for  level  L  12.5  percent  for  level 
II,  and  15  percent  for  level  III.  Based  on 
the  government's  1980  calculation  of  the 
tax  incidence  in  the  seamless  steel  tube 
industry,  OCTG  is  classified  in  level  II 
and  received  a  12.5  percent  rebate 
during  the  review  period.  However,  the 
effective  rate  of  Reembolso  can  be  less 
than  12.5  percent  because  conunissions 
paid  on  export  sales  are  deducted  from 
the  f.o.b.  value  before  the  amount  of  the 
rebate  is  calculated. 

The  Department  has  determined  that 
the  Reembolso  does  not  confer  a  bounty 
or  grant  if  the  tax  rebate  does  not 
exceed  the  total  amoimt  of  allowable 
indirect  taxes  and  import  duties  borne 
by  inputs  that  are  physically 
incorporated  in  the  exported  product. 


and  indirect  taxes  levied  at  the  final 
stage. 

In  this  review,  we  have  taken  into 
account  all  changes  made  to  the  1986 
tax  incidence  study  that  determined  the 
level  of  rebate  allowable  to  producers  of 
OCTG.  We  found  that  indirect  taxes  on 
physically  incorporated  inputs  and  final 
stage  indirect  taxes  on  OCTG  amounted 
to  24.22  percent  during  the  review 
period.  Because  Siderca's  effective  rate 
of  Reembolso  did  not  exceed  the  24.22 
percent  of  allowable  tax  incidence,  we 
preliminarily  determine  that  there  was 
no  overrebate  of  indirect  taxes  for  the 
review  period  and,  therefore,  no  benefit 
from  this  program  during  the  review 
period. 

(B)  Pre- financing  of  Exports  under 
Circular  RF-153 

In  1989,  OPRAC-1.  under  Circular  RF- 
153,  authorized  pre-export  short-term 
loans  to  exporters  of  the  subject 
merchandise  for  up  to  70  percent  of  the 
f.o.b.  value  of  the  exported  merchandise. 
The  loans  are  denominated  in  U.S. 
dollars  but  are  disbursed  in  australes. 
The  funds  are  provided  by  the  Central 
Bank  of  Argentina  and  disbursed  by 
private  commercial  banks.  The  interest 
on  pre-export  loans  is  payable  at  the 
end  of  each  calendar  quarter  or  when 
principal  payments  are  made.  Because 
only  exporters  are  eligible  to  receive 
these  loans,  we  preliminarily  determine 
that  these  loans  are  countervailable  to 
the  extent  that  they  are  provided  to 
exporters  at  preferential  rates. 

To  calculate  the  benefit  we  compared 
the  amount  of  interest  paid  on  each  loan 
during  the  review  period  with  the 
amount  that  would  have  been  paid  on 
comparable  short-term  commercial 
loans  available  in  Argentina  during  the 
review  period.  For  1989.  we  used  as  our 
benchmark  the  average  of  the  1989 
quarterly  interest  rates  offered  by 
commercial  banks  in  Argentina.  Since 
the  company  could  tie  the  loans  to 
specific  export  shipments,  we  allocated 
the  benefit  over  the  company's  total 
exports  of  the  subject  merchandise  to 
the  United  States.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.32  percent  ad 
valorem  during  the  period  January  1. 
1989  through  December  31. 1989. 

(C)  Government  Counterguarantees 

Petitioners  have  alleged  that  a 
guarantee  provided  by  the  Banco 
Nacional  de  Desarollo  (BANADE)  and  a 
counterguarantee  provided  by  the 
Ministry  of  Finance  on  a  1986  loan  by 
the  Inter-American  Development  Bank 
(lADB)  to  Siderca  are  countervailable. 
While  the  Department  does  not  consider 
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loans  provided  by  international  lending 
institutions  to  be  countervailable  under 
U.S.  countervailing  duty  law  (see,  e.g.. 
Final  A^umative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Certain  Fresh  Cut  Flowers  from 
Ecuador  (52  FR  1365.  January  13, 1987) 
and  Initiation  of  Countervailing  Duty 
Investigation:  Certain  Textiles  and 
Textile  Products  from  the  Philippines  (49 
FR  34381.  August  30, 1984)).  we  do 
consider  that  government  action  taken 
in  connection  with  such  loans  is  within 
the  purview  of  U5.  countervailing  duty 
law.  The  government's  guarantee  of  a 
loan  from  an  international  lending 
institution  is  an  example  of  a 
government  action  that  could  be 
actionable  under  U.S.  countervailing 
duty  law.  Our  determination  with 
respect  to  such  government  actions  must 
be  based  on  whether  they  are  limited  to 
a  specific  enterprise  or  industry,  or 
group  of  enterprises  or  industries,  in 
accordance  with  section  771(5)(A)(ii)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  and  whether  they  are  on  terms 
inconsistent  with  commercial 
considerations. 

In  the  original  investigation  (Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Oil  Country  Tubular  Goods  from 
Argentina  (49  FR  46564,  November  27, 
1984)),  we  determined  that  the  BANADE 
program  was  not  countervailable  based 
on  section  771(5)(A){ii)  of  the  Act.  In  the 
most  recently  completed  administrative 
reviews  covering  calendar  years  1987 
and  1988,  petitioners  again  alleged  that 
the  BANADE  guarantee  and  the 
Ministry  of  Finance  counterguarantee 
were  countervailable.  In  the  final  results 
of  those  reviews  (Oil  Country  Tubular 
Goods  from  Argentina:  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews  (56  FR  38116,  August  12. 1991)), 
we  stated  that  petitioners  had  not 
provided  sufficient  information  for  the 
Department  to  reconsider  its  previous 
determination  with  respect  to 
guarantees. 

During  the  course  of  the  present 
review,  petitioners  have  again  alleged, 
on  the  basis  of  additional  information, 
that  guarantees  and  counterguarantees 
have  been  provided  on  a  specific  basis 
in  Argentina  after  the  time  period  that 
was  examined  in  the  Department's  final 
determination  in  the  OCTG 
investigation.  Petitioners'  allegation  and 
supporting  information  provided  in  this 
review  in  a  timely  manner,  and  were 
deemed  sufficient  to  warrant  a 
reexamination  of  the  guarantee  program. 

On  July  26, 1991.  we  sent  a 
questionaire  to  the  Government  of 
Argentina  requesting  information  on  the 


guarantee  program.  We  asked  questions 
concerning  the  eligibility  requirements 
and  use  of  the  guarantee  program.  Based 
on  the  information  provided  in  that 
response,  we  requested  additional 
information  un  August  26. 1991. 
concerning  the  distribution  of 
counterguarantees  in  each  year  between 
1981  and  1986. 

With  respect  to  the  BANADE 
guarantee  provided  on  Siderca's  lADB 
loan,  we  preliminarily  determine  that  it 
is  not  countervailable.  Balancing  the 
information  contained  in  petitioner's 
allegation  against  the  information 
provided  by  the  Government  of 
Argentina  in  its  questionnaire 
responses,  we  cannot  conclude  that 
there  is  a  basis  for  overturning  our 
previous  determination  that  BANADE 
guarantees  are  not  counter\'ailable. 

With  respect  to  counterguarantees 
provided  by  the  Ministry  of  Finance,  the 
Government  of  Argentina  provided  no 
specific  information  in  the  questionnaire 
responses  regarding  the  use  or 
distribution  of  Ministry  of  Finance 
counterguarantees,  citing  the  limited 
amount  of  time  available  to  respond  to 
the  Department's  questionnaire.  The 
Government  of  Argentina,  however, 
asserted  that  publicly  available 
information  showed  that 
counterguarantees  were  not  restricted  to 
a  specific  enterprise,  sector,  or  region. 
As  examples  of  such  evidence,  the 
government  cited  to  information 
indicating  that,  in  1986,  the  year  of  the 
lADB  loan,  the  aggregate  value  of 
BANADE  loans  counterguaranteed  by 
the  Ministry  of  Finance  significandy 
exceeded  the  aggregate  value  of 
BANADE  loans  without  such 
counterguarantees,  and  that  BANADE 
loans  are  widely  distributed  throughout 
Argentina.  Based  on  this  information, 
the  Government  of  Argentina  argued 
that  the  "only  reasonable  conclusion"  is 
that  counterguarantees  are  not  specific. 
In  addition.  Slderca  provided  a  letter 
from  the  Government  of  Argentina 
listing  various  industries  that  received 
counterguarantees  from  1982  to  1988. 
However,  Siderca's  submission  did  not 
provide  a  quantifiable  breakdown  of  the 
number  of  counterguarantees  each 
industry  received  in  each  year. 

The  Department  has  carefully 
evaluated  the  information  and 
arguments  submitted  by  the  Government 
of  Argentina  and  Siderca,  but  has 
concluded  that  there  is  insufficient 
information  to  determine  that  Ministry 
of  Finance  counterguarantees  are  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  In  the  absence  of  specific 
information  on  the  use  and  distribution 


of  the  counterguarantees  which  would 
allow  us  to  make  a  full  and  informed 
judgment  as  to  their  specificity,  w# 
preliminarily  determine  that  the 
counterguarantee  is  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  Because  the 
counterguarantee  is  also  provided  at  no 
charge  to  Siderca.  we  also  determine 
that  it  is  inconsistent  with  commercial 
considerations. 

Insofar  as  the  effect  of  the 
counterguarantee  provided  by  the 
Ministry  of  Finance  was  to  reduce  the 
fee  for  the  BANADE  guarantee,  we 
calculated  the  benefit  as  the  simple 
difference  between  the  amount  Siderca 
would  have  paid  for  the  guarantee  and 
the  amount  Siderca  actually  paid  for  the 
BANADE  guarantee  as  a  result  of  the 
counterguarantee  provided  by  the 
Ministry  of  Finance.  Because  the 
counterguarantee  provided  a  benefit  for 
both  domestic  and  export  sales,  we 
divided  the  benefit  by  Siderca's  total 
sales  of  all  products.  Based  on  these 
calculations,  we  preliminarily  determine 
the  benefit  to  Siderca  from  the 
Government  of  Argentina's 
counterguarantee  to  be  0.04  percent  ad 
valorem. 

Other  Programs 

We  examined  the  following  programs 
and  preliminarily  determine  that  OCTG 
exporters  did  not  use  them  during  the 
review  period: 

•  Post-export  financing  under 
OPRAC  1-8. 

•  Tax  deductions  under  Decree  173. 

•  Stamp  tax  exemption  under  Decree 
186. 

•  RF-21  loans  and  short-term  loans 
under  Communique  1205. 

•  Income  tax  and  capital  tax 
exemptions. 

•  Capital  grants. 

•  Government  trade  promotion 
programs. 

•  Incentives  for  exports  leaving  from 
Southern  Ports. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  0.36  percent  ad  valorem 
for  the  period  January  1. 1989  through 
December  31, 1989.  In  accordance  with 
19  CFR  355.7.  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis.  The 
Department  intends  to  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  this  merchandise  exported 
on  or  after  January  1, 1989  and  on  or 
before  December  31, 1989. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  waive 
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cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e).  Representatives  of  parties 
to  the  proceeding  may  request 
disclosure  of  proprietary  information 
under  administrative  protective  order  no 
later  than  10  days  after  the 
representative's  client  or  employer 
becomes  a  party  to  the  proceeding,  but 
in  no  event  later  than  the  date  the  case 
briefs  under  section  355.38(e)  are  due. 
The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1))  and  19  CFR  355.22. 

Dated:  October  3, 1991. 

Marjorie  A.  C3iorlins, 

A  cUng  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-24332  Filed  lO-ft-91;  8:45  am) 
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(C-201-405] 

Certain  Textile  Mill  Products  From 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  August  2. 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 


on  certain  textile  mill  products  from 
Mexico  (56  FR  37081).  We  have  now 
completed  that  review  and  determine 
the  total  bounty  or  grant  to  be  de 
minimis  or  zero  for  31  companies,  55.73 
percent  ad  valorem  for  Atoyac  Textil, 
S.A.  de  C.V.,  and  2.26  percent  ad 
valorem  for  all  other  companies  for  the 
period  January  1, 1989  through 
December  31, 1989. 

EFFECTIVE  DATE:  October  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACr. 

Dana  S.  Mermelstein  or  Kelly  Parkhill, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  2, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  37081)  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  textile  mill  products  from 
Mexico  (50  FR  10824;  March  18. 1985). 
The  Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  textile  mill 
products  from  Mexico.  During  the 
review  period,  such  merchandise  was 
classifiable  under  the  item  numbers  of 
the  Harmonized  Tariff  Schedule  (HTS) 
listed  in  the  Appendix. 

The  review  covers  the  period  from 
January  1, 1989  through  December  31. 
1989,  38  companies,  and  the  following 
piograms:  (1)  FOMEX;  (2)  FOGAIN;  (3) 
FONEI;  (4)  Program  for  Temporary 
Importation  of  Products  Used  in  the 
Production  of  Exports  (PITEX);  (5) 
CEPROH;  (6)  Article  15  loans;  (7) 
BANCOMEXT  loans;  (8)  State  Tax 
Incentives;  and  (9)  Import  Duty 
Reductions  and  Exemptions. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  Atoyac  Textil,  S.A.  de 
C.V..  (Atoyac)  and  Tapetes  Luxor.  S.A.. 
(Tapetes)  two  respondent  companies. 
The  comments  were  timely  within  the 
meaning  of  19  CFR  355.38  (c)(l)(ii). 

Comment  1:  Atoyac  incorporates  by 
reference  an  argument  raised  in  two 
previous  reviews  that  certain  textile  mill 
products  from  Mexico  should  be  subject 
to  an  injury  determination  by  the 
International  Trade  Commission. 


Department's  Position:  We  disagree. 
We  maintain  our  position  that  certain 
textile  mill  products  from  Mexico  are 
not  entitled  to  an  injury  determination. 
See  Certain  Textile  Mill  Products  from 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrative  Review  (56  FR 
12175, 12176;  March  22. 1991);  (54  FR 
36841,  36842;  September  5, 1989). 

Comment  2:  Atoyac  also  incorporates 
by  reference  an  argument  made  in  a 
previous  administrative  review  that  the 
Department  should  revoke  the 
countervailing  duty  order  on  certain 
textile  mill  products  under  the  "sunset 
provision"  because  the  petitioners  have 
not  requested  an  administrative  review 
since  the  countervailing  duty  order  was 
published  on  March  18, 1985. 

Department 's  Position:  We  disagree. 
As  we  stated  in  the  final  results  of  the 
1987  administrative  review, 
"administrative  reviews  have  been 
requested  by  the  Government  of  Mexico 
and  conducted  by  the  Department 
annually  since  the  order  was  issued, 
thus  eliminating  the  Department's 
authority  under  S  355.25(d)(4)  to 
revoke."  Certain  Textile  Mill  Products 
from  Mexico;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (58  FR  12175. 12177;  March  22. 
1991). 

Comment  3:  Atoyac  argues  that  the 
Program  for  Temporary  Importation  of 
Products  Used  in  the  Production  of 
Exports  (PITEX)  is  not  countervailable 
because  of  its  similarity  to  the  United 
States  Temporary  Importation  Under 
Bond  (TIB)  program.  The  TIB  program 
allows  articles  to  enter  the  United  States 
temporarily,  free  of  duty,  provided 
certain  conditions  are  met.  Respondent 
cites  the  following  conditions  for 
participation  in  the  TIB  program:  (1)  a 
bond  must  be  posted  and  (2)  the  goods 
must  be  described  in  the  statute  or  law. 
In  fact,  under  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA), 
subheading  9813.00.55  specifies 
"Articles  of  a  special  design  for 
temporary  use  in  connection  with  the 
manufacture  or  production  of  articles  for 
export."  Therefore,  like  the  PITEX 
program,  the  TIB  program  clearly  allows 
for  the  temporary  duty-free  importation 
of  machinery  used  to  manufacture 
exports.  Respondent  further  argues  that 
because  the  Department  has  determined 
that  PITEX  confers  countervailable 
benefits  on  its  users,  the  TIB  program 
obviously  does  so  as  well.  In  light  of  the 
similarity  between  the  U.S.  and  the 
Mexican  programs,  the  Department 
should  reconsider  its  decision  regarding 
the  countervailability  of  the  PITEX 
program. 
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Department's  Position:  We  disagree. 
A  comparison  of  the  PITEX  program  and 
the  United  Slates  TIB  program  is 
irrelevant  for  the  purposes  of 
determining  whether  the  PITEX  program 
is  contrary  to  U.S.  countervailing  duty 
law.  Under  current  U.S.  law,  import  duty 
exemptions  or  rebates  of  import  duties 
that  are  provided  only  to  exporters,  for 
merchandise  that  is  not  physically 
incorporated  into  exported  products 
constitute  countervailable  benefits. 
Thus,  to  the  extent  that  PITEX  is  only 
available  to  exporters,  and  allows  for 
the  exemption  of  duties  on  non- 
physically  incorporated  equipment  or 
machinerj',  this  program  is 
countervailable  under  U.S.  law.  See 
Certain  Textile  Mill  Products  from 
Mexico:  Final  Results  of  Countervailing 
Duty  Administrative  Review  (56  FR 
12175. 12178;  March  22. 1991). 

Comment  4:  Atoyac  and  Tapetes 
argue  that  the  Department  should  treat 
deferrals  of  duty  on  imported  capital 
goods  under  PITEX  as  interest-free 
loans  rather  than  as  grants,  because 
there  is  a  possibility  that  the  companies 
will  convert  the  equipment  to  permanent 
import  and  pay  a  portion  of  the  duties. 
Tapetes  cites  several  administrative 
determinations  in  which  the  Department 
treated  the  deferral  of  duties  or  taxes  as 
interest-free  loans,  in  lieu  of  grants.  See 
Cotton  Sheeting  and  Sateen  from  Peru; 
Final  Results  of  Administrative  Review 
(49  FR  34542: 1984)  (duty  deferral); 
Cotton  Yam  from  Peru;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (51  FR  44324;  1986);  Final 
Negative  Countervailing  Duty 
Determination;  Industrial  Belts  and 
Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured.  from  the 
Republic  of  Korea  (54  FR  15513. 15515-6. 
15518;  1989)  (tax  deferral);  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Stainless  Steel 
Cookingware  from  Taiwan  (51  FR  42891, 
42893: 1986)  (tax  deferral);  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Stainless  Steel 
Cookingware  from  the  Republic  of 
Korea.  (51  FR  42867.  42869;  1986)  (tax 
deferral). 

Department's  Position:  We  disagree. 
We  believe  it  is  more  appropriate  to 
treat  the  Mexican  Government's 
forgiveness  of  import  duties  under 
PITEX  as  grants,  rather  than  as  interest- 
free  loans.  PITEX  provides  qualified 
exporters  with  import  duty  exemptions 
at  the  time  the  machinery  is  imported  for 
the  production  of  merchandise  destined 
for  export,  rather  than  as  a  deferral 
contingent  on  certain  export 
requirements.  Under  PITEX.  the 
exporters  anticipate  re-export  of  the 


merchandise.  See  Verification  Report, 
dated  5/31/91.  at  page  6  (1988 
administrative  review).  As  long  as  the 
machinery  is  reexported  after  five  years, 
PITEX  does  not  require  the  exporter  to 
reimburse  the  Mexican  Government  for 
any  import  duties  exempted  at  the  time 
of  import. 

If  the  exporter  chooses  to  convert  the 
machinery  to  permanent  import,  it 
appears  that  any  reimbursement  made 
to  the  Mexican  Government  of  import 
duties  previously  exempted  would  not 
be  significant  because:  (1)  Duties  are 
calculated  based  on  the  depreciated 
value  of  the  machinery  at  the  time  of 
conversion:  (2)  exporters  can  renew  the 
five-year  temporary  period  and  retain 
the  machinery  up  to  ten  years  prior  to 
converting  it  to  permanent  import:  and, 
(3)  duties  are  calculated  at  the  duty  rate 
in  effect  at  the  time  of  conversion,  not  at 
the  time  of  import  In  addition,  we  note 
that  duty  rates  in  Mexico  have  been 
decreasing  steadily  over  the  last  five 
years,  further  reducing  any  duty 
liabilities  under  PITEX.  Under  these 
circumstances,  there  is  a  strong 
likelihood  that  the  duties  due  at  the  time 
of  conversion  would  be  zero.  For  these 
reasons,  duty  exemptions,  under  PITEX 
are  properly  treated  as  grants  and  we 
expensed  them  in  full  at  the  time  of 
import,  when  the  exporters  otherwise 
would  have  paid  duties  on  the  imported 
machinery.  See  Final  Negative 
Countervaihng  Duty  Determination: 
Silicon  Metal  from  Brazil  (56  FR  26988; 
June  12, 1991).  see  also  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments.  S  355.48(b)(6)  (54  FR 
23366.  23384;  May  31, 1969). 

In  the  cases  cited  by  respondent,  the 
facts  warranted  the  Department's 
treatment  of  the  duty  and  tax  deferrals 
as  interest-free  loans.  These  programs 
operated  to  defer  the  payment  of  taxes 
or  duties,  the  ultimate  exemption  of 
which  was  contingent  on  meeting  export 
targets.  Accordingly,  Commerce  treated 
the  deferrals  as  interest-free  loans  until 
such  targets  were  met. 

Finally,  unlike  other  cases  in  which  an 
interest-free  loan  approach  was  used,  it 
would  be  extremely  difficult  for  the 
Department  to  track  the  disposition  of 
each  individual  piece  of  machinery 
imported  under  PITEX  and  any  duties 
subsequently  paid  at  conversion  to 
permanent  import.  In  the  cases 
respondent  cites,  the  Department  could 
easily  verify  whether  export  targets 
were  met  or  to  what  extent  export  tax 
reserve  accounts  were  taxed  in  the 
subsequent  period. 

Comments:  Tapetes  argues  that  the 
Department's  treatment  of  PITEX 
benefits  as  a  grant  creates  an  incentive 


for  Mexican  companies  to  continue  to 
use  RTEX  in  a  future  review  period  in 
an  effort  to  capture  the  adjustment  the 
Department  will  grant  for  payment  of 
duties  on  machinery  converted  to 
permanent  import  during  that  period. 
Applying  the  interest-free  loan 
methodology  will  remove  this  incentive. 

Department's  Position:  We  disagree. 
Many  factors  affect  an  exporter's 
decision  to  continue  to  import 
machinery  under  PITEX.  It  is  misguided 
to  assume  that  the  potential  for  an 
adjustment  of  PITEX  benefits  would  be 
the  sole  motivation  for  the  exporter's 
decision.  Moreover,  respondent's 
comment  is  speculative  because,  to  date, 
no  exporters  have  paid  duties  on 
conversion  of  machinery  from 
temporary  to  permanent  import. 

Comment  6:  Atoyac  argues  that  its 
PITEX  benefit  should  be  treated  as  a 
domestic  subsidy  for  the  following 
reasons:  first  because  Atoyac  exported 
a  very  small  percentage  of  its  total  sales, 
its  PITEX  benefit  clearly  did  not 
stimulate  export  sales  nor  was  it 
contingent  on  export  performance: 
second,  the  Department's  policy  or 
belief  is  that  an  export  subsidy  will  be 
tied  to  actual  export  performance  or 
earnings:  and,  third,  the  Department's 
policy  is  that  an  export  subsidy  will  only 
be  available  to  manufacturers  who 
achieve  specified  export  performance 
goals.  The  facts  regarding  Atoyac's 
export  performance  do  not  support  the 
Department's  conclusion  that  Atoyac 
received  an  export  subsidy.  Further,  the 
Department's  application  of  export 
subsidy  methodology  to  Atoyac's  unique 
situation  results  in  an  unfair  and 
inequitable  application  of  United  States 
countervailing  duty  law. 

Department's  Position:  We  disagree. 
The  eligibility  criteria  for  the  PITEX 
program  require  a  company  to  have  a 
proven  export  record,  and  to  use  the 
imported  merchandise  (both  raw 
materials  and  equipment)  in  the 
°  production  of  goods  for  export  Thus. 
PITEX  is  clearly  an  export  subsidy.  See 
Certain  Textile  Mill  Products  from 
Mexico:  Final  Results  of  Countervailing 
Duty  Administrative  Review  (56  FR 
12175. 12178;  March  22, 1991).  See  also 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  (54  FR  23366.  23368. 
23379;  May  31, 1989).  Therefore,  the 
actual  level  of  exports  achieved  by 
Atoyac  is  irrelevant  for  the  purposes  of 
determining  whether  PITEX  is  an  export 
subsidy. 

Comment  7:  Tapetes  and  Atoyac  both 
argue  that  because  machinery  imported 
under  PITEX  it  used  to  produce  goods 
both  for  export  and  for  the  domest'c 
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market,  the  proper  denominator  for 
PITEX  benefits  is  total  sales.  Tapetes 
also  argues  that  the  Department's 
allocation  of  PITEX  benefits  to  exports 
is  inappropriate  and  will  result  in 
increased  exports  of  the  subject 
merchandise  to  the  United  States. 

Department 's  Position:  We  disagree. 
As  stated  in  our  response  to  Comment  8. 
PITEX  is  clearly  an  export  subsidy 
because  eligibility  for  PITEX  benefits  is 
limited  to  exporters.  Because  PITEX  is 
an  export  subsidy,  we  divide  the  benefit 
by  the  firm's  total  exports,  not  total 
sales. 

Moreover,  a  company  using  PITEX 
must  apply  for  special  authorization  to 
sell  up  to  thirty  percent  of  its  production 
in  the  domestic  market,  and  can  only  do 
so  provided  it  pays  the  corresponding 
duties.  Therefore,  no  PITEX  benefits  are 
granted  on  products  which  are  sold  in 
the  domestic  market.  This  requirement 
also  supports  the  Department's  position 
that  PITEX  is  an  export  subsidy. 

We  disagree  with  Tapetes  that  our 
methodology  will  result  in  increased 
exports  of  subject  merchandise  to  the 
United  States.  We  note  that  the 
denominator  used  in  calculating  PITEX 
benefits  is  total  exports,  not  just  exports 
of  subject  merchandise  to  the  United 
States.  Thus,  the  importer  could  shift  it 
sales  to  another  country  in  order  to 
lessen  its  PITEX  benefit. 

Comment  8:  Atoyac  argues  that  since 
it  did  not  qualify  for  use  of  the  PITEX 
program,  the  Department  should 
disregard  its  PITEX  benefit.  To  qualify 
for  PITEX.  a  manufacturer  must  be  a 
proven  exporter  and  must  export  ten 
percent  of  total  sales  or  $500,000  per 
year.  To  be  eligible  for  temporary 
machinery  imports,  a  company  must 
c  <port  thirty  percent  of  its  total  sales. 
Because  Atoyac  did  not  meet  these 
rpquirements,  it  should  not  have  been 
eligible  for  PITEX.  and  therefore  the 
C;:partment  should  not  penalize  Atoyac 
for  the  misapplication  by  SECOFI  (the 
Mexican  Department  of  Foreign  Trade) 
of  the  PITEX  rules  and  regulations,  and 
should  disregard  this  aberrant  benefit. 

Department's  Position:  We  disagree. 
Atoyac  reported  receiving  a  PITEX 
benefit,  which  the  Department  considers 
a  countervailable  export  subsidy. 
V^/hether  or  not  the  Government  of 
Mexico  properly  authorized  the 
exemption  of  duties  under  the  PITEX 
program  is  not  relevant  to  the  fact  that 
Atoyac  actually  received  the  benefit  of 
the  exemption. 

Comment  9:  Atoyac  argues  that  the 
Department  should  allocate  the  PITEX 
benefit  over  time,  rather  than  expensing 
the  full  amount  of  the  duty  exemptions 
in  the  year  of  receipt,  and  suggests  three 
alternate  methodologies:  (1)  Allocate  the 


PITEX  benefit  over  the  five-year  duty 
deferral  period;  (2)  allocate  the  PITEX 
benefit  over  a  ten-year  depreciation 
period  permitted  under  Mexican  tax 
law;  or,  (3)  allocate  the  PITEX  benefit 
over  the  normal  life  expectancy  of  the 
m.achine  or  the  productive  output 
capacity  of  the  machine. 

Department's  Position:  We  disagree.  It 
is  the  Department's  standard  practice  to 
expense  benefits  resulting  from  tax  or 
duty  exemption  programs  in  full  in  the 
year  of  receipt.  See  Final  Affirmative 
Countervailing  Duty  Determination  and 
Partial  Countervailing  Duty  Order  Ball 
Bearings  and  Parts  Thereof  from 
Thailand;  Final  Negative  Countervailing 
Duty  Determinations:  Antifriction 
Bearings  (Other  Than  Ball  or  Tapered 
Roller  Bearings)  and  Parts  Thereof  from 
Thailand  (54  FR 19130;  May  3. 1989);  see 
also  Certain  Cotton  Yam  Products  from 
Brazil;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (55  FR  19766;  May  11. 1990);  see 
also  the  preamble  to  sections  355.48(a) 
and  (b).  and  355.49(a)(1)  and  (2)  of  the 
proposed  regulations  in  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Conmients.  (54  FR  23366.  23375; 
May  31, 1989).  Moreover,  Atoyac  did  not 
provide  any  information  with  respect  to 
PITEX  which  would  require  different 
treatment  here. 

Firms  Not  Receiving  Benefits 

We  determine  that  the  following  firms 
receive  zero  or  de  minimis  benefits 
during  the  period  January  1. 1989 
through  December  31. 1989: 

(1)  Abefex,  S.A.  de  C.V. 

(2)  Apolo  Textil,  S.A.  de  C.V. 

(3)  Bemis  Crafiil,  S.A.  de  C.V. 

(4]  Celanese  Mexicans,  S.A.  de  C.V. 

(5)  Comercializadora  de  Textiles,  S.A.  de 
C.V. 

(6)  Crisol  Textil.  S.A.  de  C.V. 

(7)  Derivados  Acrilicos.  S.A.  de  C.V. 

(8)  Encajes  Mexicanos,  S.A.  de  C.V. 

(9)  Estambres  Miller.  S.A.  de  C.V. 

(10)  Exportaciones  Diaz.  S.A.  de  C.V. 

(11)  Fabrica  de  Hilados  y  Tejidos  SINDEC, 
S.A. 

(12)  Fabrica  la  Estrella.  S.A.  de  C.V. 

(13)  Fibras  Sinteticas.  Sj\.  de  C.V. 

(14)  FielU^s  Finos,  S.A.  de  C.V. 

(15)  Glasmex.  S.A.  de  C.V. 

(16)  Grupo  HYTT,  S.A.  de  C.V. 

(17)  Hilaturas  de  la  Laguna,  S.A.  de  C.V. 

(18)  Hilaturas  Lerma,  S.A.  de  C.V. 

(19)  Hilos  Timon,  S.A.  de  C.V.  (formerly 
Hilaturas  Maya,  S.A.  de  C.V.) 

(20)  Jeramex.  S.A.  de  C.V. 

(21)  Milyon,  S.A.  de  C.V. 

(22)  Nanco,  S.A.  de  C.V. 

(23)  Nueva  Nacional  Textil  Manufacturera 
del  Salto,  S.A.  de  C.V. 

(24)  Portafelt  de  Mexico.  S.A.  de  C.V. 

(25)  Productora  Textil  San  Marcos.  S.A.  de 
C.V. 

(26)  Ryltex.  S.A.  de  C.V. 


(27)  Santiago  Textil.  S.A.  de  C.V. 

(28)  Tamacani,  S.A.  de  C.V. 

(29)  Telas  VYC  S.A.  de  C.V. 

(30)  Terpel.  S.A.  de  C.V. 

(31)  Textiles  del  Hogar  San  Marcos.  S.A.  de 
C.V. 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  and  correcting  for  clerical 
errors  found  in  the  calculations,  we 
determine  the  total  bounty  or  grant  to  be 
zero  or  de  minimis  for  31  companies. 
55.73  for  Atoyac  Textil.  S.A.  de  C.V., 
and  2.26  percent  ad  valorem  for  all  other 
companies  for  the  period  January  1. 1989 
through  December  31, 1989. 

For  all  merchandise  listed  in  the 
Appendix,  the  Department  will  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
shipments  from  the  31  firms  listed 
above,  and  to  assess  countervailing 
duties  of  55.73  percent  of  the  f.o.b. 
invoice  price  on  shipments  from  Atoyac 
Textil.  S.A.  de  C.V..  and  2.26  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  all  other  firms  exported  on  or  after 
January  1, 1989  and  on  or  before 
December  31. 1989. 

The  Department  will  also  instruct  the 
Customs  Service  to  waive  cash  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act.  on  any  shipments  of 
merchandise  from  the  31  firms  listed 
above,  and  to  collect  a  cash  deposit  of 
estimated  countervailing  duties  of  55.73 
percent  of  the  f.o.b.  invoice  price  on 
shipments  from  Atoyac  Textil,  S.A.  de 
C.V..  and  2.26  percent  of  the  f  o.b. 
invoice  price  on  shipments  from  all 
other  firms  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 
This  deposit  requirement  and  waiver 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
-  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  October  3. 1991. 

Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix — Certain  Textile  Mill 
Products  From  Mexico;  C-201-4C5 

Harmonized  Tariff  System  (ITTS) 
Numbers  1989  Administrative  Review 


3918.10.32, 
3921.90.21. 
5106.20.00. 
5108.20.60. 
5111.19.20. 
5112.19.60. 


3921.12.19, 
4008.21.00. 
5107.10.00. 
5109.10.60. 
5111.19.60. 
5112.20.00. 


3921.13.19. 
4010.10.10. 
5107.20.00, 
5109.90.60, 
5111.20.60, 
5112.30.00. 


3921.90.19. 
5106.10.00, 
5108.10.6a 
5111.11.60, 
5111.30.60. 
5204.11.00. 


II 
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S204.19.0a 
S20S.1Z.20. 
520S.22.0a 
5205.31.00. 
S20S.42.0a 
520e.12.00. 
5206.31.00. 
5206.35.00. 
5206.44.00. 
5206.11.20, 
5208.21.20. 
5206.23.00, 
5206.31.60 
5208.32.50. 
5208.39.80, 
520a  42.30. 
5208.49.40, 
5208.52.30. 
5208.59.20, 
5209.19.00, 
5209.32.00. 
5209.43.00. 
5209.59.00. 
521029.40, 
5210.32.00, 
521051.60, 
5211.31.00. 
5212.21.60. 
5212.25.60. 
5402.20.30, 
5402.32.30, 
S402.39.30, 
S4O2.43.0O. 
5402.59.00, 
5403.1030. 
S4O3.32.00. 
5406.20.00. 
S407.43.20. 
5407.53.20. 
5407.60.20. 
5407.74.00, 
5407.84.00. 
5407.92.20. 
5407.94.20. 
5408.23.20. 
5406.32.05. 
5408.34.05, 
5509.12.00. 
5509.32.00. 
5509.53.00. 
5509.99.40. 
5512.11.00. 
5512.91.00. 
5513.19.00. 
5513.33.00. 
5513.49.00. 
5514.29.00. 
5515.12.00. 
5515.29.00. 
5516.12.00. 
5516.22.00. 
5516.42.00. 
5516.92.00. 
5601.22.00. 
5602.90.30, 
5604.20.00. 
5607.49.15. 
5607.50.40, 
5701.10.16, 
5702.31.10, 
5702.39.20, 
5702.49.10, 
5702.59.10, 
5702.92.00, 
5703.20.10. 
5704.90.00. 


5204.20.00 
5205.13.10 
5205.23.00 
52OS.32.0a 
5205.43.00 
5206.13.00. 
5206.32.00, 
5206.41.00 
5206.45.00, 
5208.12.40 
520a21.4a 
5206.29.40 
5208.31.80 
5208.33.00, 
5208.41.40 
520a42.40. 
5208.51.40 
5208.52.40 
5208.59.60, 
5209.21.00 
5209.39.00, 
5209.49.00, 
S21O21.40 
5210.29.60 
5210.39.40, 
5210.52.00 
5211.39.00 
5212.22.60 
5401.10.00 
5402.20.80, 
5402.32.60 
5402.39.60 
5402.49.00 
5402.61.00, 
5403.20.30 
5403.33.00 
5407.10.00 
5407.44.00 
5407.54.00, 
5407.71.00 
5407.81.00 
5407.91.05 
5407.93.05 
5408.10.00 
5408.24.00 
5408.32.90 
5408.34.90 
5509.21.00, 
5509.41.00 
5509.69.20 
5511.10.00 
5512.19.00, 
5512.99.00 
5513.21.00 
5513.39.00 
5514.11.00 
5514.41.00, 
5515.13.05 
5515.91.00 
5516.13.00 
5516.23.00 
5516.43.00 
5516.93.00 
5602.10.10 
5602.90.60 
5604.90.00, 
5607.49.25 
5807.90.20 
5701.1020 
5702.31.20 
5702.41.10 
5702.51.20 
5702.59.20 
5702.99.10 
5703.20.20, 
5705.00.20 


5205.11.10 
5205.13.20, 
5205.24.00, 
5205.33.00 
5205.44.00, 
5206.14.00, 
5206.33.00, 
5206.42.00, 
5207.10.00 
5208.13.00, 
5208.22.40 
5208.29.60, 
5208.32.30, 
5208.39.20 
5208.41.60 
5208.42.50, 
5208.51.60, 
5206.52.50, 
5208.59.80, 
5209.29.00 
5209.41.60, 
5209.51.60, 
5210.21.60, 
521031.40, 
5210.39.60, 
5210.59.40, 
5211.51.00, 
5212.23.60, 
5401.20.00 
5402.31.30, 
5402.33.30, 
5402.41.00, 
5402.51.00, 
5402.62.00, 
5403.2060, 
5403.39.00, 
5407.41.00, 
S407.S2.20, 
5407.60.05, 
5407.72.00, 
5407.82.00, 
5407.91.20, 
5407.93.20, 
5408.21.00, 
5408.31.05, 
5408.33.05, 
5508.1000, 
5509.22.00, 
5509.51.30 
5509.69.40, 
5511.20.00, 
5512.21.00, 
5513.11.00, 
5513.23.00, 
5513.41.00, 
5514.19.00, 
5514.49.00, 
5515.19.00, 
5515.99.00, 
5516.14.00, 
5516.24.00, 
5516.44.00, 
5516.94.00, 
5602.1090, 
5602,90.90, 
5606.00.00, 
5607.49.30, 
5608.11.00, 
5701.90.20, 
5702.32.10 
5702.42.10 
5702.51.40, 
5702.91.30, 
5702.99.20, 
5703.30.00, 
5801.31.00, 


5205.12.10 
5205.14.10 
5205.25.00 
5205.34.00. 
5206.11.00. 
5206.15.00. 
5206.34.00. 
5206.43.00. 
5207.90.00, 
5208.19.40. 
5208.22.60, 
5208.31.40, 
5208.32.40. 
5208.39.60, 
5208.41.80. 
5208.43.00, 
5208.51.60, 
5208.53.00, 
5209.11.00, 
5209.31.60, 
5209.42.00, 
5209.52.00, 
521022.00, 
5210.31.60, 
5210.51.40, 
5210.59.60, 
5211.59.00. 
5212.24.60. 
5402.1030, 
5402.31.60. 
5402.33.60. 
5402.42.00, 
5402.52.00, 
5402.69.00, 
5403.31.00, 
5406.10.00, 
5407.42.00, 
5407.53.10, 
5407.60.10 
5407.73.20. 
5407.83.00. 
5407.92.05, 
5407.94.05, 
5408.22.00, 
5408.31.20, 
5408.33.90, 
5508.20.00. 
5509.31.00. 
5509.51.60, 
5509.99.20. 
5511.30.00, 
5512.29.00, 
5513.13.00, 
5513.29.00, 
5513.43.00, 
5514.21.00. 
5515.11.00 
5515.21.00. 
5516.11.00. 
5516.21.00. 
5516.41.00. 
5516.91.00. 
5601.10.20, 
5602.21.00, 
5603  00.90, 
5607.41.30, 
5607.50.20, 
5608.19.10 
5702.10.90. 
5702.32.20. 
5702.42.20. 
5702.52.00, 
5702.91.40, 
5703.10.00, 
5704.10.00. 
5801.33.00, 


5801.34.00 
5803.10.00 
5804.29.00, 
5805.00.40, 
5808.90.00 
5811.00.20, 
5902.20.00, 
5903.90.30 
5907.00.90, 
5911.32.00, 
6001.22.00 
6002.20.30. 
6002.93.00 
6301.40.00, 
6302.22.10 
6302.32.10 
6302.40.20 
6302.51.40 
6302.59.00, 
6302.93.20, 
6303.92.00, 
6304.11.30, 
6304.19.30, 
6304.99.15. 
7019.20.10 


5801.35.00. 
5603.90.30 
5804.30.00 
5606.31.00, 
58101000, 
5901.1020, 
5902.90.00. 
5905.00.90, 
5911.10.20 
5911.90.00, 
6001.92.00, 
6002.20.60, 
6301.1000, 
6301.90.00, 
6302.22.20, 
6302.32.20 
6302.51.10 
6302.52.10 
6302.60.00. 
6302.99.20. 
6303.99.00. 
6304.19.05. 
6304.91.00. 
6304.99.20 
9404.90.90. 


5801.36.00, 
5804.10.00 
5805.00.25, 
5806.32.10 
5810.91.00. 
5901.90.40, 
5903.10.30, 
5906.91.30, 
5911.20.10 
6001.10.20, 
6002.10.80. 
6002.30.20. 
6301.20.60, 
6302.10.00. 
6302.2900. 
6302.39.00, 
6302.51.20, 
6302.52.20. 
6302.91.00, 
6303.12.00 
6304.11.10 
6304.19.15, 
6304.92.00. 
6304.99.60, 


5802.30.00 
5804.21.00 
5805.00.30. 
5806.40.00, 
5810.92.00 
5902.10.0a 
5903.20.30. 
5906.99.30. 
5911.31.00 
6001.10.60. 
6002.20.ia 
6002.43.00. 
6301.30.00, 
6302.21.20 
6302.31.20 
6302.40.ia 
6302.51.30, 
6302.53.00, 
6302.92.00, 
6303.19.00, 
6304.11.20, 
6304.19.20, 
6304.93.00, 
6307.10.20, 


[FR  Doc.  91-24338  Filed  10-8-01:  6:45  am] 
WLUNO  COOC  3B10-OMI 


University  of  Nebratka-Uncoln,  et  al.; 
Applications  for  Duty-Fr««  Entry  of 
Scientific  instruments 

Pursuant  to  Section  6(c]  of  the 
Educational,  Scientiflc  and  Cultural 
Materials  Importation  Act  of  1966  (Pub, 
L  89-651;  80  Stat.  897;  15  CFR  301),  we 
invite  cominents  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  hied  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4204,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW„  Washington,  DC. 

Docket  Number:  91-137.  Applicant: 
University  of  Nebraska-Lincoln. 
Department  of  Biochemistry,  318 
Biochemistry  Hall.  East  Campus. 
Lincoln.  NE  68583-0718,  Instrument: 
Stopped  Flow  Spectrophotometer, 
Manufacturer  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  study  the  rate 
of  formation  and  decay  of  chemical 
intermediates  which  have  an  ultraviolet, 
visible,  or  fluorescence  spectrum. 
Experiments  will  be  conducted  to 
determine  the  rate  of  reaction  between 
proteins  and  substrates  involved  in  a 
novel  pathway  of  anaerobic  growth  and 
carbon  dioxide  fixation.  Application 
Received  by  Commissioner  of  Customs: 
September  16, 1991. 


Docket  Number  91-138.  ApplicanL 
University  of  California,  Los  Angeles, 
Department  of  Chemistry  and 
Biochemistry,  405  Hilgard  Avenue,  Lot 
Angeles.  CA  90024-1569.  Instrument: 
Mass  Spectrometer  System.  Model 
Autospec.  Manufacturer  VG  Analytical 
Ltd.,  United  Kingdom.  Intended  Use:  The 
Instrument  will  be  used  for  the 
investigation  of  a  wide  variety  of 
problems  in  chemistry,  biochemistry, 
biology  and  medicine.  This  research  will 
consist  of  the  following:  (1)  Synthetic 
Organic  Chemistry;  (2)  Synthesis  of 
Antitumor  Antibiotics  and  Alkylative 
Modification  of  Double-Stranded  DNA; 
(3)  Host  Molecules  that  Complex  and 
Catalyze;  (4)  Chiral  Molecular 
Recognition  and  Principles  of 
Carbohydrate  Binding;  Carriers  for 
Membrane  Transport  of  AID-Targeted 
Drugs;  (5)  Singlet  Oxygen  Chemistry;  (6) 
Boron-10-Labeled  Antibodies  in  Cancer 
Therapy;  (7)  Stereoselectivities  of 
Synthetic  Organic  Reactions; 
Intramolecular  10  and  8  Electron 
Cycloadditions;  Theory  and  Modeling  of 
Macrocyclization  Reactions;  (8) 
Synthesis  via  Model  Templated 
Radicals,  Organometallic 
Stereoelectronics  and  Organometallic 
Electrocyclic  Reactions;  (9) 
Neuroreceptor  Studies  with  Position 
Emission  Tomography;  and  (10) 
Nuclease  of  1,10-Phenanthroline-Copper, 
The  instrument  will  also  be  used  in 
formal  courses  in  Advanced  Organic 
Synthetic  Chemistry  as  part  of  the 
training  of  advanced  undergraduate 
majors  and  graduate  students  in 
physical  methods  of  characterizing 
synthetic  products.  Application 
Received  by  Commissioner  of  Customs: 
September  18, 1991. 

Docket  Number  91-139.  Applicant: 
University  of  Minnesota,  Physiology 
Department,  6-255  Millard  Hall,  435     . 
Delaware  Street,  SE,  Minneapolis,  MN 
55455.  Instrument:  (2) 
Multimicroelectrode  Manipulators. 
Manufacturer:  Thomas  Recording,  West 
Germany,  Intended  Use:  The  instrument 
will  be  used  for  simultaneous  recording 
of  the  electrical  activity  of  cells  in  the 
brain  in  seven  different  locations. 
Electrodes  will  be  advanced  through  the 
dura  into  the  brain  of  experimental 
animals  and  the  activity  of  brain  cells 
will  be  recorded  while  the  animal 
performs  various  tasks.  The  objective  of 
this  experiment  is  to  elucidate  the  bram 
mechanisms  underlying  the  generation 
and  control  of  arm  movements  in  space. 
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Application  Received  by  Commissioner 
of  Customs:  September  20. 1991. 
Frank  W.  Crad. 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc  91-24346  Filed  10-6-«;  8:45  am) 

BILUNO  CODE  SSIO-OS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fn>er 
Textile  Products  Produced  or 
Manufactured  iri  India 

October  3, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECrn^  date:  October  3. 1991, 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  international  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  E.xecutive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryover,  swing  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
see  55  FR  51144,  published  on  December 
12. 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


oidy  in  the  implementation  of  certain  of 
its  provisions. 
Auggia  D.  Tanlillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coaimittee  for  th*  Implamentatioii  of  Textile 
Agraements 
October  3. 1991. 
Commissioner  of  Castoms, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  Deceml>er  7, 1990.  by  the  Ctiairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  man-made  fiber,  sillc  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  India 
and  exported  during  the  twelve-month  period 
which  began  on  (anuary  1. 1991  and  extends 
through  December  31, 1991. 

Effective  on  October  3. 1991,  you  ore 
directed  to  amend  further  the  directive  dated 
December  7, 1990  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  India: 


Calegofy 

Adjusted  twelve-montt) 
Hmlt' 

Levels  in  Group  1 
218...   „ 

910 

6,548,740  square  maters. 
37,192.562  square  maters. 

5,210,341  square  meters. 
8,948,485  square  meters. 
155.996  dozen. 
597,251  dozen. 
1.420.192  dozen. 
556.5C0  dozen. 
381.614  dozea 
24.854,606  numbers. 

133,155  dozen 
160,905  dozea 
977,436  dozea 
303,745  dozea 
429.205  dozea 

am 

314 

315 

335 

336/636  

338/339/340 

342 „„ _        .^ 

347/348 

363 „ 

Sublevels  tn  Group  n 

237 

640 1 

641 

642 

647/648.   _    

'  The  limiis  have  oot  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  91-24330  Filed  10-»-Ol:  8:45  am] 

BHXINQ  eOOe  3510-DR-r 


AineiMlnieirt  of  an  Import  Limit  and 
Restraint  Period  for  Certain  Cotton 
and  Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the 
Republic  of  the  Philippines 

October  3. 1991. 

AQENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending  a 
limit  and  restraint  period. 

EFFECTIVE  DATE:  October  10. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Kim-Bang  Nguyen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consiJtations  have 
tjeen  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.SX:.  1854). 

Inasmuch  as  consultations  have  not 
yet  been  held  on  a  mutually  satisfactory 
solution  on  Categories  359-C/659-C.  the 
United  States  Government  has  decided 
to  combine  the  ninety-day  restraint  limit 
with  the  prorated  specific  limit, 
established  according  tu  the  agreement. 
The  new  limit  extends  from  July  31. 1991 
through  December  31. 1991;  and.  as  a 
result,  the  limit  for  Categories  359-C/ 
659-C  which  is  currently  filled,  will  re- 
open. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Philippines,  further 
notice  will  be  pubUshed  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  Also 
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see  56  FR  41831,  published  on  August  23. 

1991. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
October  3. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  August  19, 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton  and  man-made  Tiber  textile 
products,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  ninety- 
day  period  which  began  on  July  31, 1991  and 
extends  through  October  28. 1991. 

Effective  on  October  10, 1991,  you  are 
directed  to  amend  the  August  19, 1991 
directive  to  extend  the  restraint  period  for 
Categories  359-C/659-C  '  through  December 
31. 1991  at  an  increased  level  of  247,972 
kilograms  *. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  91-24329  Filed  10-8-91;  8:45  am] 

WUJNO  COOE  SS1(M>n-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
November  5, 1991;  Tuesday,  November 
12. 1991;  Tuesday,  November  19, 1991; 
and  Tuesday,  November  26, 1991,  at  10 
a.m.  in  room  1E801.  The  Pentagon, 
Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 


'  Category  359-C:  only  UTS  numt)e™  6103.42.2025. 
6103.49.3034.  6104.62.1020.  6104.69.3010.  6114.20.0044 
6114.20.0052.  6203.42.20ia  6203.42.2090,  6204.82.2010, 
6211.3i0010.  6211.32.0025  and  6211.42.0010:  Category 
6S9-C:  only  HTS  numbers  6103.23.0055,  6103.43.2020, 
6103.49.2000.  6103.49.3038.  6104.63.1020,  6104.69.1000. 
8104.69.3014.  6114.30.3044,  6114.30.3054,  6203.43.2ma 
6203.43.2090.  e203.49.10ia  6203.49.1090,  8204.63.1Sia 
6204.88.1010.  6210.10.4015.  6211.33.00ia  6211.33.0017 
and  6Zll.43.0Oia 

*  The  limit  hai  not  lieen  adjusted  to  account  for 
an/  import*  exported  after  July  30, 1991. 


recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  sur\'ey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.(c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U,S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy/Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.(c)(2)).  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  room  3D264,  The 
Pentagon,  Washington,  DC.  20301. 

Dated:  October  3. 1991. 
LM,  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-24227  Filed  10-8-81;  8:45  am) 

BILUNQ  CODE  3S10-01-M 


Department  of  the  Air  Force 

Intent  To  Prepare  Environmental 
impact  Statement  for  the  Partial 
Disposal  and  Reuse  of  MacDIII  AFB, 
Florida 

The  United  States  Air  Force  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  assess  the  potential 
environmental  impacts  of  the  partial 
disposal  and  reuse  of  portions  of  the 
property  that  is  now  MacDill  Air  Force 
Base  (AFB)  near  Tampa.  Florida. 


The  EIS  will  address  the  partial 
realignment  of  the  base  as  well  as 
disposal  of  portions  of  the  property  to 
public  or  private  entities  and  the 
potential  impacts  of  reuse  alternatives. 
All  available  property  will  be  disposed 
of  in  accordance  with  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Public  Law  101-510,  Title 
XXIX),  and  applicable  federal  property 
disposal  regulations. 

'The  Air  Force  is  planned  to  conduct  a 
scoping  meeting  in  the  Tampa  area 
during  November  1991.  Notice  of  the 
time  and  place  of  the  meeting  will  be 
made  available  to  public  officials  and 
local  news  media  outlets  prior  to  the 
meeting.  The  purpose  of  the  meeting  is 
to  determine  the  environmental  issues 
and  concerns  to  be  analyzed,  to  solicit 
comments  on  the  proposed  action  and  to 
solicit  proposed  disposal  and  reuse 
alternatives  that  should  be  addressed  in 
the  EIS.  In  soliciting  disposal  and  reuse 
inputs,  the  Air  Force  intends  to  consider 
all  reasonable  alternatives  to  the 
proposed  action  offered  by  any  federal, 
state,  or  local  government  agency  and 
any  federally-sponsored  or  private 
entity  or  individual  with  an  interest  in 
acquiring  available  property  at  MacDill 
AFB.  The  resulting  environmental 
impacts  will  be  considered  in  making 
disposal  decisions  to  be  documented  in 
the  Air  Force's  Final  Disposal  Plan  for 
portions  of  MacDill  AFB. 

To  ensure  the  Air  Force  will  have 
sufficient  time  to  consider  public  inputs 
on  issues  to  be.  included  in  the  EIS,  and 
disposal  alternatives  to  be  included  in 
the  Final  Disposal  Plan,  comments  and 
reuse  proposals  should  be  forwarded  to 
the  address  listed  below  by  December  1. 
1991.  However,  the  Air  Force  will  accept 
comments  at  the  address  below  at  any 
time  during  the  environmental  impact 
analysis  process. 

For  further  information  concerning  the 
study  of  MacDill  AFB  disposal  and 
reuse,  and  EIS  activities,  contact:  Lt. 
Colonel  Tom  Bartol,  AFCEE/ESE, 
Norton  AFB,  California  92409-6448. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  91-24282  Filed  10-8-91;  8:45  am) 

BILUM  CODE  3t1(H>1-ll 


Intent  to  Prepare  Environmental 
Impact  Statements  for  Disposal  and 
Reuse  of  Thirteen  Air  Force  Bases 

The  United  States  Air  Force  will 
prepare  thirteen  environmental  impact 
statements  (EISs)  to  assess  the  potential 
environmental  impacts  of  disposal  and 
reuse  of  the  following  Air  Force  bases 
recently  directed  to  be  closed  under  the 
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provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990  (Public 
Law  101-510,  title  XXIX): 

Closing  BaM 

Bergstrom  AFB.  Austin.  Texas 
Carswell  AFB,  Fort  Worth,  Texas 
Castle  AFB,  Merced,  California 
Eaker  AFB.  Blytheville.  Arkansas 
England  AFB,  Alexandria,  Louisiana 
Grissom  AFB,  Pent.  Indiana 
Loring  AFB,  Limestone,  Maine 
Lowry  AFB.  Denver,  Colorado 
Myrtle  Beach  AFB.  Myrtle  Beach.  South 

Carolina 
Richards  Gebaur  ARS,  Kansas  City,  Missouri 
Rickenbacker  AGB.  Columbus.  Ohio 
Williams  AFB,  Chandler.  Arizona 
Wurtsmith  AFB.  Oscoda,  Michigan 

Each  EIS  will  address  the  disposal  of 
the  property  to  public  or  private  entities 
and  the  potential  impacts  of  reuse 
alternatives.  All  available  property  will 
be  disposed  of  in  accordance  with 
provisions  of  Public  Law  101-510  and 
applicable  federal  property  disposal 
regulations. 

The  Air  Force  plans  to  conduct  a 
scoping  and  screening  meeting  within 
the  local  area  for  each  base  during 
October  and  November  1991.  Notice  of 
the  time  and  place  of  each  meeting  will 
be  made  available  to  public  officials  and 
local  news  media  outlets  once  it  has 
been  finalized.  The  purpose  of  each 
meeting  is  to  determine  the 
environmental  issues  and  concerns  to  be 
analyzed  for  the  base  disposal  and 
reuse  in  that  area,  to  solicit  comments 
on  the  proposed  action  and  to  solicit 
proposed  disposal  and  reuse 
alternatives  that  shoidd  be  addressed  in 
the  EIS  for  that  base.  In  soliciting 
disposal  and  reuse  inputs,  the  Air  Force 
intends  to  consider  all  reasonable 
alternatives  offered  by  any  federal, 
state,  or  local  government  agency  and 
any  federally-sponsored  or  private 
entity  or  individual  with  an  interest  in 
acquiring  available  property  at  one  of 
the  listed  closing  bases.  The  resulting 
environmental  impacts  will  be 
considered  in  making  disposal  decisions 
to  be  documented  in  the  Air  Force's 
final  disposal  plan  for  each  base. 

To  ensure  the  Air  Force  will  have 
sufficient  time  to  consider  public  inputs 
on  issues  to  be  included  in  the  EISs,  and 
disposal  alternatives  to  be  included  in 
the  final  disposal  plans,  comments  and 
reuse  proposals  should  be  forwarded  to 
the  address  listed  below  by  December  1, 
1991.  However,  the  Air  Force  will  accept 
comments  at  the  address  below  at  any 
time  during  the  environmental  impact 
analysis  process. 

For  further  information  concerning 
study  of  these  base  disposal  and  reuse 
EIS  activities,  contact;  Lt.  Col  Tom 


Bartol.  AFCEE/ESE,  Norton  AFB. 

California  92409-d44a 

Patsy  |.  Connor. 

Air  Force  Federal  Register  Liaison  Officer. 

|FR  Ooc.  91-24283  Filed  10-8-91:  8:45  am) 

BILUNQ  COOe  S910-«T-« 

Department  of  the  Army 

Privacy  Act  of  1974;  Record  System 
Amendments 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Amendment  of  a  records 
systems. 

summary:  The  Department  of  the  Army 
proposes  to  amend  twenty-six  record 
systems  in  its  inventory  of  record 
system  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C. 
§  552a). 

DATES:  The  proposed  actions  will  be 
effective  without  further  notice  on 
November  8, 1991,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Send  comments  to  Ms. 
Alma  Lopez,  Office  of  Systems 
Management  Branch  (ASOP-MP)  Ft. 
Huachuca,  AZ  85613-5000. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  record  system 
notices  subject  to  the  Privacy  Act  of 
1974,  as  amended,  have  been  published 
in  the  Federal  Register  as  follows: 

50  FR  22090.  May  29. 1985  (DoD  Compilation. 

changes  follow) 

51  FR  23578,  Jun.  30, 1986 
51  FR  30900,  Aug.  29, 1988 
51  FR  40479,  Nov.  7. 1986 

51  FR  44361,  Dec.  9, 1988 

52  FR  11847,  Apr.  13. 1987 
52  FR  18798,  May  19, 1987 
52  FR  25905.  Jul.  9, 1987 
52  FR  32329,  Aug.  27. 1987 

52  FR  43932.  Nov.  17. 1987 

53  FR  12971,  Apr.  20, 1988 
53  FR  16575.  May  10. 1988 
53  FR  21509,  Jun.  8. 1988 
53  FR  28247,  Jul.  27, 1988 
53  FR  28249.  Jul.  27, 1988 
53  FR  28430,  Jul.  28. 1988 
53  FR  34576.  Sep.  7. 1988 
53  FR  49586,  Dec.  8. 1988 

53  FR  51580.  Dec.  22, 1988 

54  FR  10034,  Mar.  9, 1989 
54  FR  11790,  Mar.  22, 1989 
54  FR  14835,  Apr.  13, 1989 
54  FR  46965,  Nov.  8, 1989 

54  FR  50268,  Dec.  5, 1989 

55  FR  13935.  Apr.  13. 1990 

55  FR  21897.  May  30, 1990  (Army  Address 

Directory) 
55FR41743,  Oct.15. 1990 
55  FR  46707.  Nov.  8, 1990 
55  FR  4670&  Nov.  6, 1990 
55  FR  48678.  Nov.  21. 1990 
5.5  FR  48671,  Nov.  21. 1990  (Amended  ID 

Numbers) 
55  FR  51467.  Dec  14. 1990 


56  FR 
58  FR 
56  FR 
66  FP 
56  FR 
56  FR 
56  FR 
56  FR 


7018.  Feb.  21, 1991 
l.';593.  Apr.  17, 1991 
21134,  May  7, 1991 
2''949,  Jun.  18, 1991 
<:?»e6,  Aug.  30, 1991 
4  rwi,  Aug.  30, 1991 
42995.  Aug.  30, 1991 
4bi62,  Sep.  10.1991 


The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a). 
which  requires  the  submission  of  an 
altered  system  report.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below,  followed 
by  the  record  system  notices,  as 
amended,  published  in  their  entirety. 

Dated:  October  2. 1991. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 

AOOOlaTAPC 

System  name: 

Office  Visitor/Commercial  Solicitor 
Files  (50  FR  22111.  May  29, 1965). 

Changes: 


System  managerfs)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street. 
Alexandria,  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander/supervisor  maintaining  the 
information. 

Individual  should  provide  the  full 
name  and  other  information  verifiable 
from  the  record  itself." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander/supervisor 
maintaining  the  information. 

Individual  should  provide  the  full 
name  and  other  information  verifiable 
from  the  record  itself." 


AOOOlaTAPC 

SYSTEM  MAME: 

Office  Visitor/Commercial  Solicitor 
Files. 
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SYSTEM  LOCATION: 

Segments  may  be  maintained  at 
Headquarters,  Department  of  the  Army, 
staff,  field  operating  agencies, 
commands,  installations,  and  activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Anny's 
compilation  of  record  system  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Visitors  to  Army  installations/ 
activities  and/or  commercial  solicitors 
who  represent  an  individual,  firm, 
corporation,  academic  institution,  or 
other  enterprise  involved  in  official  or 
business  transactions  with  the 
Department  of  the  Army  and/or  its 
elements. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  name  and  address 
of  firm  represented,  person/office 
visited,  purpose  of  visit,  and  status  of 
individual  as  regards  past  or  present 
affiliation  with  the  Department  of 
Defense. 

authority  for  maintenance  of  the 
system: 

10  U.S.C  3013. 

PURPOSE(S): 

To  provide  information  to  officials  of 
the  Army  responsible  for  monitoring/ 
controlling  visitor's/solicitor's  status 
and  determining  purpose  of  visit  so  as  to 
preclude  conflict  of  interest. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSE  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

By  name  of  visitor/solicitor. 

SAFEGUARDS: 

Records  are  maintained  in  file 
cabinets  with  access  limited  to  officials 
having  need  therefor. 

RETENTION  AND  DISPOSAU 

Retained  for  one  year  after  which 
records  are  destroyed. 

SYSTEM  MANAOER(S)  AND  AOORESS<ES): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 


NOTIFICATION  PftOCEOURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander/supervisor  maintaining  the 
information.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Anny's  compilation  of  record  system 
notices. 

Individual  should  provide  the  full 
name  and  other  information  verifiable 
from  the  record  itself. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander/supervisor 
maintaining  the  information.  Official 
mailing  addresses  are  published  as  an 
-appendix  to  the  Army's  compilation  of 
record  system  notices. 

Individual  should  provide  the  full 
name  and  other  information  verifiable 
from  the  record  itself. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORDS  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
AOOOlbTAPC 

System  name: 

Administrative  Military  Personnel 
Records  (50  FR  22112,  May  29, 1985). 

Changes: 

System  name: 

Delete  entry  and  replace  with  "Unit 
Administrative  Military  Personnel 
Records." 

Categories  of  individuals  covered  by  the 
system: 

Delete  "i.e..  company,  platoon/squad 
or  comparable  office  size"  and  replace 
with  "i.e.,  battalion  PAC/Sl,  company, 
platoon/squad,  or  comparable  office 
size". 


Authority  for  maintenance  of  the 
system: 

Add  "Executive  Order  9397"  to  the 
end  of  the  entry. 

Purpose: 

After  the  word  "supervisors"  insert  "/ 
unit  commanders". 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry  and  replace  with  "The 
Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  compilation  of 
record  system  notices  apply  to  this 
system." 

•  *        •        •        * 

Safeguards: 

Delete  "380-380"  and  replace  with 
"380-19,  Information  Systems  Security,". 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Records  are  destroyed  not  later  than 
one  year  after  departure  of  the 
individual." 

System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  inquiries  to  their  immediate 
supervisor. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
particulars  which  facilitate  locating  the 
record." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  inquiries 
to  the  custodian  of  the  record  at  the 
location  to  which  assigned/attached. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
particulars  which  facilitate  locating  the 

record." 

•  •        *        *        « 

Record  source  categories: 

Delete  "his/her"  and  replace  with 
"individual's". 

•  *        *        «        * 

AOOOlbTAPC 

SYSTEM  NAME: 

Unit  Administrative  Military 
Personnel  Records. 

SYSTEM  LOCATION: 

Headquarters,  Department  of  the 
Army  Staff,  major  commands,  field 
operating  agencies,  installations  and 
activities  performing  unit  level 
administration  for  military  personnel. 
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whether  active,  inactive  (reservist 
MOEDES)  and  including  the  National 
Guard.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  record  system  notices. 

cAteqories  of  individuals  covered  by  the 
system: 

Military  personnel  (and  in  some 
instances,  their  dependents]  at  the  local 
supervisory  level  (i.e.,  battalion  PAC/Sl, 
company,  platoon/squad,  or  comparable 
office  size)  when  the  individual's 
Military  Personnel  Records  Jacket 
(MPRJ)  or  other  personnel  records  are 
maintained  elsewhere. 

categories  of  records  in  the  system: 

Records/documents  of  a  temporary 
nature  which  are  needed  in  the  day-to- 
day administration/supervision  of  the 
individual. 

AUTHORrrv  FOR  maintenance  of  the 
system: 

5  U.S.C.  §  301  and  Executive  Order 
9397. 

purposes: 

To  provide  supervisors/unit 
commanders  a  ready  source  of 
information  for  day-to-day  operations 
and  administrative  determinations 
pertaining  to  assigned/attached 
personnel. 

routine  uses  of  records  maintained  in 
the  system,  includino  categories  of 

USERS  AND  the  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  index-cards, 
microfiche,  magnetic  tape/disk. 

RETRIEVABIUTY: 

By  individual's  surname  or  Social 
Security  Number. 

SAFEGUARDS: 

Information  is  stored  in  locked  rooms/ 
buildings  with  access  restricted  to 
individuals  whose  duties  require  a  need- 
to-know.  Where  information  exists  on 
word  processing  disk/diskettes/tapes  or 
in  automated  media,  the  administrative, 
physical,  and  technical  requirements  of 
Army  Regulation  380-19.  Information 
Systems  Security,  are  assured  to 
preclude  improper  use  or  inadvertent 
disclosure. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  not  later  than  I 
year  after  departure  of  the  individual. 


SYSTEM  MANAQER(S)  AND  ADDRE8S(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street, 
Alexandria.  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  inquiries  to  their  immediate 
supervisor. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  and 
particulars  which  facilitate  locating  the 
record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  inquiries 
to  the  custodian  of  the  record  at  the 
location  to  which  assigned/attached. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
particulars  which  facilitate  locating  the 
record. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Copy  of  documents  in  individual's 
Official  Military  Personnel  File,  Military 
Personnel  Records  Jacket,  Career 
Management  Information  File, 
individual's  supervisor,  other  Army 
records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A065TAPC 

System  name: 

Postal  and  Mail  Service  System  (50  FR 
22238,  May  29, 1985). 

Changes: 

System  identification  number: 

Delete  number  and  replace  with 
"A0065TAPC". 


Categories  of  individuals  covered  by  the 
system: 

Delete  entry  and  replace  with 
"Persons  designated  as  postal  clerks; 
military  personnel  assigned/attached  to 
Army  installations  who  require  mail 
handling  service." 

Categories  of  records  in  the  system: 

Delete  entry  and  replace  with  "DD 
Form  285  designating  Army  postal 
clerks/NCO's/supervisors/orderlies; 


locator  cards  (DA  Form  3955) 
comprising  a  directory  of  individuals 
assigned,  enroute,  and/or  departing 
given  installation,  showing  individual's 
full  name,  grade,  current  mailing 
address,  date  of  assignment/ 
detachment,  and  Social  Security 
Number  (latter  is'voluntary)." 

4  *  *  *  • 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry  and  replace  with 
"Information  may  be  disclosed  to  the 
U.S.  Postal  Service. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  system." 


Retrievability: 

Delete  entry  and  replace  with  "By 
individual's  surname  and/or  Social 
Security  Number." 


Retention  and  disposal: 

Delete  entry  and  replace  with 
"Documents  designating  postal 
personnel  are  destroyed  two  years  from 
the  termination/revocation  date  of 
designation.  Directory  locator  cards  (DA 
Form  3955)  are  retained  for  12  months 
following  members  departure  from  unit." 

System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Commander  U.S.  Total  Army  Personnel 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Postal 
Director  at  the  unit  where  assigned  or 
employed. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  rank/ 
grade,  and  any  other  information  that 
will  assist  in  locating  the  records." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written  - 
inquiries  to  the  Postal  Director  at  the 
unit  where  assigned  or  employed. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  rank/ 
grade,  and  any  other  information  that 
will  assist  in  locating  the  records. 
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Personal  visits  may  be  made; 
individual  must  furnish  proof  of 
identity." 


A0065TAPC 

SYSTEM  NAME: 

Postal  and  Mail  Service  System. 

SYSTEM  location: 

Postal  facilities  at  Army  headquarters 
offices,  commands,  and  installations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  designated  as  postal  clerks; 
military  personnel  assigned/attached  to 
Army  installations  who  require  mail 
handling  service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

DD  Form  285  designating  Army  postal 
clerks/NCO's/supervisors/orderlies; 
locator  cards  (DA  Form  3955) 
comprising  a  directory  of  individuals 
assigned,  enroute,  and/or  departing 
given  installation,  showing  individual's 
full  name,  grade,  current  mailing 
address,  date  of  assignment/ 
detachment,  and  SSN  (latter  is 
voluntary). 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3013  and  Executive  Order 
9397. 

PURPOSE(S): 

To  designate  persons  authorized  to 
perform  Army  postal  functions:  to 
maintain  current  addresses  of  persons 
arriving/departing  units  for  the  purpose 
of  handling  personal  mail. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
U.S.  Postal  Service. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Cards,  paper  records,  microfiche, 
word  processing  disc. 

RETRIEVABIUrV: 

By  individual's  surname  and/or  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  located  in  secured 
buildings,  accessible  only  to  designated 
persons  having  an  o^icial  need  for  the 
information.  Where  word  processing 


equipment  is  used,  information  is 
protected  by  a  password  system;  when 
not  in  use,  word  processing  equipment  is 
locked. 

RETENTION  AND  disposal: 

Documents  designating  postal 
personnel  are  destroyed  two  years  from 
the  termination/revocation  date  of 
■designation.  Directory  locator  cards  (DA 
Form  3955)  are  retained  for  12  months 
after  member's  departure  from  unit. 

SYSTEM  MANAOER(S)  AND  ADDRESS(ES): 

Commander,  U.S.  Total  Army  - 
Personnel  Command.  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURES: 

individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Postal 
Director  at  the  tmit  where  assigned  or 
employed. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  rank/ 
grade,  and  any  other  information  that 
will  assist  in  locating  the  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Postal  Director  at  the 
unit  where  assigned  or  employed. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  rank/ 
grade,  and  any  other  information  that 
will  assist  in  locating  the  records. 

Personal  visits  may  be  made; 
individual  must  furnish  proof  of  identity. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  tOURCf  CATEGORIES: 

From  the  individual,  unit  commanders 
and  Army  postal  officers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0210-10TAPC 

System  name: 

Departure  Clearance  Files  (50  FR 
22178,  May  29, 1985). 

Changes: 


System  managerfsj  and  address(esj: 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 


Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. ' 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
administrative  offlce  of  the  installation/ 
activity  to  which  the  individual  had 
been  assigned. 

"Individual  should  provide  the  full 
name,  departure  date,  location  of  last 
employing  office,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records  . 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  administrative  office  of 
the  installation/activity  to  which  the 
individual  had  been  assigned. 

Individual  should  provide  the  full 
name,  departure  date,  location  of  last 
employing  office,  and  signature." 


A0210-10TAPC 

SYSTEM  NAMC 

Departure  Clearance  Files. 

SYSTEM  location: 

Administrative  offices  of  Army  Staff 
agencies,  field  operating  commands, 
installations,  or  activities.  Army-wide. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Army  military  and  civilian 
personnel. 

CATEGORIES  OF  RECORDS  Wt  THE  SYSIfeM: 

DA  Form  137  (Installation  Clearance 
Record),  copy  of  receipts  or  documents 
evidencing  payment  of  telephone  bills, 
return  of  material  held  on  memorandum 
receipt,  and  similar  clearance  matters. 

autnomtv  for  mawtenancs  of  the 
system: 

10  U.S.C.  3013. 
PURPOSEfS): 

To  verify  that  an  individual  has 
obtained  clearance  from  the  Army  Staff 
agency  or  installation's  facilities  and 
has  accomplished  his/her  personal  and 
official  obligations. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  Wt 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices. 
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pouaes  and  practices  for  storino, 
retmevinq,  access4nq,  retaininq.  ano 
dtsrosino  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders. 

RETRIEV  ability: 

By  surname  of  departing  individual. 

SAFEGUARDS: 

Information  is  accessed  only  by 
designated  persons  having  official  need 
therefor. 

RETENTION  ANO  DISPOSAL: 

Destroyed  after  1  year. 

SYSTEM  MANAQER(S)  AND  ADDRESS(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  records  system  should 
address  written  inquiries  to  the 
administrative  office  of  the  installation/ 
activity  to  which  the  individual  had 
been  assigned. 

Individual  should  provide  the  full 
name,  departure  date,  location  of  last 
employing  office,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  administrative  office  of 
the  installation/activity  to  which  the 
individual  had  been  assigned. 

Individual  should  provide  the  full 
name,  departure  date,  location  of  last 
employing  office,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  Army  records 
and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0210-190TAPC 

System  name: 

Individual  Gravesite  Reservation  Files 
(50  FR  22167.  May  29. 1985). 

Changes: 


System  managerfs)  and  address(es): 

Delete  entry  and  replace  with 
"Commander.  Military  District  of 
Washington,  Fort  Lesley  J.  McNair, 
Washington,  DC  20319;  Soldiers'  and 
Airmen's  Home  National  Cemetery, 
Washington.  DC  20011;  Commander.- 
U.S.  Total  Army  Personnel  Command. 
Alexandria.  VA  22332-0400  for  selective 
Army  post  cemeteries. 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
appropriate  system  manager. 

Individual  should  provide  sufficient 
details  to  permit  locating  pertinent 
records  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  appropriate  system 
manager. 

Individual  should  provide  sufficient 
details  to  permit  locating  pertinent 
records  and  signature." 
***** 

A0210-190TAPC 

SYSTEM  NAME: 

Individual  Gravesite  Reservation 
Files. 

SYSTEM  LOCATION: 

Commander.  Military  District  of 
Washington,  Fort  Lesley  J.  McNair. 
Washington.  DC  20319;  Soldiers'  and 
Airmen's  Home  National  Cemetery, 
Washington.  DC  20011;  Commander. 
U.S.  Total  Army  Persormel  Command. 
Alexandria.  VA  22332-0400  for  selective 
Army  post  cemeteries. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  and  former  Armed  Forces 
personnel  and  their  dependents  who 
reserved  grave  plots  in  either  Arlington 
National  Cemetery  Soldiers'  Home 
National  Cemetery,  or  *\rmy  post 
cemeteries  prior  to  1961. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Gravesite  reservations  (DA  Forms 
2122.  2123);  reservist's  name,  address, 
number  and  section  of  grave  reserved, 
military  service,  or  relationship  to 
service  member. 

authority  for  maintenance  of  the 
system: 

10  U.S.C.  3013. 


purpose(s): 

To  maintain  records  of  individuals 
holding  gravesite  reservations  in  Army 
national  or  post  cemeteries  made  prior 
to  1961;  to  conduct  periodic  surveys  to 
determine  validity  of  such  reservations; 
to  respond  to  inquiries. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  cards. 

RETRIEV  ABILITY: 

By  individual's  surname. 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
having  official  need  therefor  in  the 
performance  of  their  duties. 

RETENTION  AND  DISPOSAU 

Destroyed  when  gravesite  reservation 
is  used  or  canceled. 

SYSTEM  MANAGER(S)  AND  ADDRESS(ES): 

Commander,  Military  District  of 
Washington,  Fort  Lesley  J.  McNair, 
Washington.  DC  20319;  Soldiers'  and 
Airmen's  Home  National  Cemetery, 
Washington.  DC  20011;  Commander. 
U.S.  Total  Army  Personnel  Command. 
Alexandria.  VA  22332-0400  for  selective 
Army  post  cemeteries. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  records  system  should 
address  written  inquiries  to  the 
appropriate  system  manager. 

Individual  should  provide  sufficient 
details  to  permit  locating  pertinent 
records  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  appropriate  system 
manager. 

Individual  should  provide  sufficient 
details  to  permit  locating  pertinent 
records  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
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contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEOORIES: 

From  the  reservist,  his/her 
representative  or  next-of-kin;  Army 
records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0600-8TAPC 

System  name: 

Major  Command  Military  Personnel 
Management  Reporting  System  (50  FR 
22170.  May  29. 1985). 

Changes: 

System  identification  number 

Identification  number  should  read 
"A060O-8aTAPC". 

.        .   II   .        .        . 

System  managerfs)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400". 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  tliemselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  major  command 
where  assigned  or  attached. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  current 
address,  and  sufficient  details  to  permit 
locating  pertinent  records." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written  to 
the  commander  of  the  major  command 
where  assigned  or  attached. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  current 
address,  and  sufficient  details  to  permit 
locating  pertinent  records." 
*        *        «        •        * 

A0600-8«TAPC 
SYSTEM  NAME: 

Major  Command  Military  Personnel 
Management  Reporting  System. 

SYSTEM  location: 

Decentralized  to  each  major  Army 
command. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  commissioned  officers, 
warrant  officers  and  enlisted  personnel 


assigned  or  projected  for  assignment  to 
the  major  command. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  sex, 
race;  marital  status  and  dependents; 
physical  category  code;  component; 
expiration  of  term  of  service;  additional 
pay;  date  of  rank;  annual  efficiency 
index;  last  overseas  short  tour, 
procurement  actions;  unit  identification 
code;  Department  of  Army  location, 
assignment  and  status  codes;  permanent 
change  of  station  date;  date  joined/ 
departed  current  command;  gaining  unit, 
location,  assignment  and  status  codes; 
reporting  date;  date  returned  from 
overseas;  previous  unit  identification 
code,  assignment  and  type  transfer 
strength;  primary  and  secondary 
military  occupational  specialties  (MOS), 
secondary  MOS  evaluation  score;  duty 
MOS;  away  without  leave  data;  date 
Agreements  and  related  documents 
forms,  and  correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C  301;  10  U.S.C.  3013;  and 
Executive  Order  9397. 

PURPOSE(S): 

This  system  extracts  data  from  Officer 
and  Enlisted  Personnel  Files  and  records 
related  to  organizations,  personnel 
authorized  and  assigned  strength  and 
prepares  reports  designed  to  aid  major 
Army  commanders  in  managing  military 
personnel  functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  magnetic  tapes,  discs,  and 
printouts;  microfiche. 

RETRIEVABILrrV: 

By  name.  Social  Security  Number,  or 
other  unique  identifying  characteristics. 

SAFEGUARDS: 

Records  are  protected  by  physical 
security  devices,  computer  hardware 
and  software  safeguard  features,  and 
personnel  clearances  for  individuals 
working  with  the  system. 

RETENTION  AND  DISPOSAL: 

Destroyed  after  90  days. 

SYSTEM  MANAOER(S)  AND  ADDRESS  (ES): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  major  command 
where  assigned  or  attached. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  sufficient  details  to  permit 
locating  pertinent  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written  to 
the  commander  of  the  major  command 
where  assigned  or  attached. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  sufficient  details  to  permit 
locating  pertinent  records. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

FECORDS  SOURCE  CATEGORIES: 

From  automated  systems  interfaces 
based  on  the  Headquarters,  Department 
of  Army  data  base. 

EXEMPTKNtS  CLAIMED  FOR  THE  SYSTEM: 

None. 
AOeOO-BbTAPC 

System  name: 

Standard  Installation/Division 
Personnel  System  (SIDPERS)  (50  FR 
22198.  May  29, 1985). 

Changes: 


System  location: 

Add  "or  at  local  installation"  after 

•  Fort  Ord.  CA." 

***** 

Safeguards: 

Delete  "380-380"  and  replace  with 
"380-19,  Information  Systems  Security.". 

*  •        •        •        • 

System  managerfs)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria.  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
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contained  in  this  record  system  should 
address  %vritten  inquiries  to  their  local 
commander. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  and 
current  address. 

Personal  visits  may  be  made; 
individual  must  furnish  proof  of 
identity." 

E 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  may  visit  or  address 
written  inquiries  to  the  servicing 
military  personnel  office  or 
headquarters  of  the  organization/station 
of  the  service  member. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address. 

Personal  visits  may  be  made; 
individual  must  furnish  proof  of 
identity." 


A0600-8bTAPC 

SYSTEM  name: 

Standard  Installation/Division 
Personnel  System  (SIDPERS) 

SYSTEM  location: 

Decentralized  to  local  installation 
level  of  the  Army.  Information  is  stored 
on  computer  media  at  five  regional  data 
centers  located  in  the  Washington,  DC 
area  and  near  Fort  McPherson,  GA;  Fort 
Knox.  KY:  Fort  Hood.  TX;  and  Fort  Ord. 
CA  or  at  local  installations.  Access  to 
and  processing  of  the  information  is 
through  distributed  data  processing 
centers  located  at  installations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

"AH  active  duty  Army  personnel  and 
personnel  attached  from  the  National 
Guard  and/or  Army  Reserves  based 
upon  local  option. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  sex, 
race,  citizenship,  status,  religious 
denomination,  marital  status,  number  of 
dependents,  date  of  birth,  physical 
profile,  ethnic  group,  grade  and  date  of 
rank,  term  of  service  for  enlisted 
personnel,  service  agreement  for  non- 
regular  officers,  service  data  and  dates, 
unit  of  assignment,  military  occupational 
specialty,  additional  skill  identifiers, 
civilian/military  education  levels, 
languages,  assignment  eligibility  and 
availability  and  termination  date 
thereof,  security  status,  special  pay  and 
bonus,  and  suspense  termination  date 
thereof,  suspension  of  favorable 
personnel  action  indicator.  Privacy  Act 


disputed  record  indicator,  and  similar 
relevant  data. 

AUTHONfTV  rOR  MAMTENANCC  OF  THE 
SYSTEM: 

5  U.S.C.  301: 10  U.S.C.  3013:  and 
Executive  Order  9397. 

PURP08E<S): 

To  support  personnel  management 
decisions  concerning  the  selection, 
distribution,  and  utilization  of  all 
personnel  in  military  duties,  strength 
accounting,  and  manpower 
management. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUMNNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices. 

pouaes  and  practices  for  storing, 
retrieving.  accessing,  retaining.  and 
disposing  of  records  in  the  system: 

storage: 

Magnetic  tapes,  discs,  diskettes, 
microfiche,  punched  cards,  and 
computer  printouts. 

retrievabiuty: 

By  name,  Social  Security  Number,  or 
other  individually  identifying 
characteristics.  The  automated  system 
provides  a  query  capability  allowing 
users  to  retrieve  personnel  data  via  CRT 
terminal. 

safeguards: 

Regional  data  centers  are  contractor- 
operated  under  an  Army  approved 
security  program.  Potential  contractor 
personnel  are  security  screened: 
contractor  employees  receive  a  security 
briefing  and  participate  in  an  ongoing 
security  education  program  under  the 
regional  data  security  officer. 

Regional  data  centers  are  connected 
through  a  communications  network  to  44 
distributed  data  processing  centers  at 
Army  installations.  Technical,  physical, 
and  administrative  safeguards  required 
by  Army  Regulation  380-19,  Information 
Systems  Security  are  met  at  installation 
data  processing  centers  and  information 
is  secured  in  locked  rooms  with  limited/ 
controlled  access.  Data  are  available 
only  to  installation  personnel 
responsible  for  system  operation  and 
maintenance.  Terminals  not  in  the  data 
processing  center  are  under  the 
supervision  of  a  terminal  area  security 
officer  at  each  remote  location 
protecting  them  from  unauthorized  use. 
Access  to  information  is  also  controlled 
by  a  system  of  assigned  passwords  for 
authorized  users  of  terminals. 


retention  and  disposal: 

Data  retained  until  updated  or  service 
of  individual  is  terminated  with  earlier 
information  erased.  Hard  copy  printouts 
are  retained  in  accordance  with 
Department  of  the  Army  Pamphlet  600-8 
series. 

SYSTEM  MANAGER(S)  AND  AD0RESS(ES): 

Commander,  U.S.  Total  Army 
Personnel  Center,  200  Sfovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  their  local 
commander. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
current  address. 

Personal  visits  may  be  made; 
individual  must  furnish  proof  of  identity. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system'may  visit  or  address 
written  inquiries  to  the  servicing 
military  personnel  office  or 
headquarters  of  the  organization/station 
of  the  service  member. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address. 

Personal  visits  may  be  made; 
individual  must  furnish  proof  of  identity. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21:  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  commanders. 
Army  records  and  documents,  other 
federal  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0600-«-laTAPC 

System  name: 

Emergency  Data  Files  (50  FR  22187. 
May  29, 1985). 

Change(s): 


System  location: 

Delete  entry  and  replace  with  "U.S. 
Total  Army  Personnel  Command, 
Alexandria,  VA  22332-0400.  Copy  of 
Record  of  Emergency  Data  (DD  Form  93) 
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exists  in  soldier's  field  Military 
Personnel  Records  Jacket  (MPRJ)." 

I 
System  manager(s)  and  address(es): 

Delete  the  entire  entry  and  replace 
with  the  following:  "Commander.  U.S. 
Total  Army  Personnel  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400." 

Notification  procedure: 

Delete  the  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-PEC, 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name  and  other  information  that  can  be 
verified  from  the  file." 

Record  access  procedures: 

Delete  the  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-PEC,  Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name  and  other  information  that  can  be 
verified  from  the  file." 


A0600-S-1aTAPC 

SYSTEM  NAME: 

Emergency  Data  Files. 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command. 
Alexandria,  VA  22332-0400.  Copy  of 
Record  of  Emergency  Data  (DD  Form  93) 
exists  in  soldier's  field  Military 
Personnel  Records  Jacket  (MPRJ). 

CATEOORICS  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  military  personnel  on  active  duty. 

CATEQOmES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  DD  Form  93,  Record  of 
Emergency  Data.  Document  reflects  the 
service  member's  name:  Social  Security 
Number,  spouse  and  children's  names 
and  current  address;  persons  to  be  and 
not  to  be  notified  in  the  event  of  death 
or  injury;  information  on  wills, 
insurance,  and  other  such  information; 
and  designation  of  beneficiaries  for 
certain  benefits. 

authority  for  maintenance  of  the 
system: 

10  U.S.C.  3013  and  Executive  Order 
9397. 


PURPOSK(S): 

To  document  names  and  addresses  of 
person(s)  to  be  notified  in  emergency 
situations;  to  determine  lawful 
disposition  of  service  member's  pay  and 
allowances  when  that  member  is 
missing,  captured,  or  becomes  a 
casualty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices. 

poucies  and  practices  for  storino, 
retrieving,  accessing,  retainino,  and 
dtsposinq  of  records  in  the  system: 

storaqe: 

Machine  processed  card  in  vertical 
file;  paper  copy  in  MPRJ. 

RETRIEVABILfPr: 

Card  is  retrieved  by  Social  Security 
Number  paper  copy  in  MPRJ  is 
retrieved  by  soldier's  surname. 

SAFEGUARDS: 

Building  employs  security  guards;  the 
office  in  which  record  is  located  is  in 
operation  24  hours  a  day,  7  days  a  week. 
Records  are  accessible  only  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

The  Emergency  Data  Card  is  retained 
until  individual  separates  from  the 
Army;  then  destroyed.  Copy  in  the  MPRJ 
is  retired  with  the  MPRJ.  If  individual 
dies,  the  form  becomes  part  of  the 
casualty  case  file  which  is  retired  upon 
completion  to  the  National  Personnel 
Records  Center  (Military).  St.  Louis.  MO 
C3132. 

system  manaoer(s)  and  address(es): 

Commander,  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-PEC. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name  and  other  information  that  can  be 
verified  from  the  file. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Persormel  Command,  ATTN: 
TAPC-PEC.  Alexandria.  VA  22332-0400. 


Individual  should  provide  the  full  name 
and  other  information  that  can  be 
verified  from  the  file. 

CONTtSTINQ  RECORD  PROCEDURtt: 

The  Army's  rules  for  contesting 
contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21:  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Service  member. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0600-8-lbTAPC 

System  name: 

Line  of  Duty  Investigations  (50  FR 
22190,  May  29, 1985). 

Change(s) 

•  *        •        •        • 

System  location: 

Deleted  entry  and  replace  with 
"Personnel  Plans  and  Actions  Branch, 
Personnel  Service  Center  at  Army 
Installations;  Army  Enlisted  Records 
and  Evaluation  Center.  Fort  Benjamin 
Harrison.  IN  46249;  U.S.  Total  Amy 
Personnel  Command.  Alexandria.  VA 
22332-0400;  U.S.  Army  Reserve 
Personnel  Center.  9700  Page  Boulevard. 
St.  Louis.  MO  63132-5200;  National 
Personnel  Records  Center  (Military). 
9700  Page  Boulevard.  St.  Louis,  MO 
63132-5200;  National  Guard  Bureau,  5109 
Uesburg  Pike,  Falls  Church,  VA  22041- 

3258." 

•  •     "    •         •         • 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  "Veterans  Administration"  and 
replace  with  "Department  of  Veterans 

Affairs". 

•  •        *        •        • 

System  managerfs)  and  addressfesj: 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street. 
Alexandria.  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Enlisted 
Records  and  Evaluation  Center,  Fort 
Benjamin  Harrison,  IN  46249  (for 
enlisted  personnel  on  active  duty); 
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Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-MSR. 
Alexandria.  VA  22332-0400  (for  officers 
on  active  duty];  Commander.  U.S.  Army 
Reserve  Personnel  Center.  9700  Page 
Boulevard.  SL  Louis.  MO  63132-5200  (for 
Army  reserve  personnel);  National 
Personnel  Records  Center  (Military), 
9700  Page  Boulevard.  St  Louis.  MO 
63132-5200  (for  separated  enlisted  and 
officer  personnel);  National  Guard 
Bureau,  5109  Leesburg  Pike.  Falls 
Church,  VA  22041-3258  (for  full-time 
National  Guard  Duty  under  32  U.S.C.. 
those  in  federalized  status,  or  those 
attending  active  Army  service  school). 

Individuals  should  provide  the  full 
name.  Social  Security  Number,  present 
address,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Enlisted  Records  and  Evaluation  Center, 
Fort  Benjamin  Harrison,  IN  46249  (for 
enlisted  personnel  on  active  duty); 
Commander,  U.S.  Total  Anny  Personnel 
Command,  ATTN:  TAPC-MSR. 
Alexandria,  VA  22332-0400  (for  officers 
on  active  duty);  Commander,  U.S.  Army 
Resen,'e  Personnel  Center.  9700  Page 
Boulevard,  SL  Louis,  MO  63132-5200  (for 
Army  reserve  personnel):  National 
Personnel  Records  Center  (Military), 
9700  Page  Boulevard.  St.  Louis.  MO 
63132-5200  (for  separated  enlisted  and 
officer  personnel):  National  Guard 
Bureau,  5109  Leesburg  Pike,  Falls 
Church.  VA  22041  (for  full-time  National 
Guard  Duty  under  32  U.S.C..  those  in 
federalized  status,  or  those  attending 
active  Army  service  school). 

Individuals  should  provide  the  full 
name.  Social  Security  Number,  present 
address,  and  signature." 


A0600-e-1bTAPC 

SYSTEM  name: 

Line  of  Duty  Investigations. 

SYSTEM  L0CAT10M: 

Personnel  Plans  and  Actions  Branch, 
Personnel  Service  Center  at  Army 
Installations:  Army  Enlisted  Records 
and  Evaluation  Center,  Fort  Benjamin 
Harrison.  IN  46249;  U.S.  Total  Army 
Personnel  Command,  Alexandria,  VA 
22332-0400;  U.S.  Army  Reserve 
Personnel  Center.  9700  Page  Boulevard, 
St.  Louis.  MO  83132-5200;  National 
Personnel  Records  Center  (Military), 
9700  Page  Boulevard,  St  Louis,  MO 
63132-5200;  National  Guard  Bureau,  5109 


Leesburg  Pike,  Falls  Church,  VA  22041- 
3258. 

cateoomcs  of  inoiviouals  covered  by  the 
system: 

Service  members  who  have  been 
injured,  are  diseased,  or  deceased. 

cateqories  of  records  in  the  system: 

The  DA  Form  2173  (Statement  of 
Medical  Examination  and  Duty  Status): 
DD  Form  261  (Report  of  Investigation — 
Line  of  Duty  and  Misconduct  Status); 
and  supporting  documents  such  as 
military  police  reports,  accident  reports, 
witness  statements,  and  appointment 
instruments,  and  action  on  appeals. 

authority  for  maintenance  of  the 
system: 

10  U.S.C.  972, 1204, 1207,  3822;  37 
U.S.C.  802:  and  Executive  Order  9397. 

purpose(s): 

To  review  facts  and  circumstances  of 
service  member's  injury  and  render 
decision  having  the  effect  of  approving/ 
denying  certain  military  benefits,  pay 
and  allowances. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEQORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  provided  to  the 
Department  of  Veterans  Affairs  or  other 
government  agencies,  to  include  state 
agencies,  for  a  determination  of  the 
service  member's  entitlement  to 
benefits. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVma,  ACCESSINQ,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders; 
microfiche. 

retrievabiutv: 
By  service  member's  surname. 

safequarok 

Records  are  maintained  in  metal  file 
cabinets  accessible  only  to  designated 
authorized  personnel 

RETENTION  AND  DISPOSAL: 

The  original  is  a  permanent  part  of 
member's  Official  Military  Personnel 
File.  Copies  filed  in  offices  of  the 
investigating  officer,  unit  commander, 
appointing  authority,  and  final 
reviewing  authority  are  destroyed  after 
5  years. 


SYSTEM  MANAOER(S)  AND  AD0IIES8(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria.  VA  22332-0400. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Enlisted 
Records  and  Evaluation  Center,  Fort 
Benjamin  Harrison,  IN  48249  (for 
enlisted  personnel  on  active  duty); 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-MSR, 
Alexandria,  VA  22332-0400  (for  officers 
on  active  duty);  Commander,  U.S.  Anny 
Reserve  Personnel  Center,  9700  Page 
Boulevard,  St.  Louis,  MO  63132-5200  (for 
Army  reserve  personnel):  National 
Personnel  Records  Center  (Military), 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200  (for  separated  enlisted  and 
officer  personnel);  National  Guard 
Bureau.  5109  Leesburg  Pike.  Falls 
Church,  VA  22041-3258  (for  full-time 
National  Guard  Duty  under  32  U.S.C, 
those  in  federalized  status,  or  those 
attending  active  Army  service  school). 

Individuals  should  provide  the  full 
name.  Social  Security  Number,  present 
address,  and  signature." 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Enlisted  Records  and  Evaluation  Center, 
Fort  Benjamin  Harrison,  IN  46249  (for 
enlisted  personnel  on  active  duty): 
Commander.  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-MSR, 
Alexandria,  VA  22332-0400  (for  officers 
on  active  duty);  Commander,  U.S.  Army 
Reserve  Personnel  Center,  9700  Page 
Boulevard,  St.  Louis,  MO  63132-5200  (for 
Army  reserve  personnel):  National 
Personnel  Records  Center  (Military), 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-5200  (for  separated  enlisted  and 
officer  personnel):  National  Guard 
Bureau,  5109  Leesburg  Pike,  Falls 
Church,  VA  22041-3258  (for  full-time 
National  Guard  Duty  under  32  U.S.C, 
those  in  federalized  status,  or  those 
attending  active  Army  service  school). 

Individuals  should  provide  the  full 
name.  Social  Security  Number,  present 
address,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
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CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

Appeals  of  determinations  by 
authority  of  the  Secretary  of  the  Army 
are  governed  by  AR  600-8-1,  Army 
Casualty  and  Memorial  A^airs  and  Line 
of  Duty  Investigations;  collateral  review 
of  decided  cases  is  limited  to  questions 
of  completeness  of  the  records  of  such 
determinations. 

RECORD  SOURCE  CATEGORIES: 

From  the  applicant,  medical  records. 
DA  Form  2173.  service  member's 
commander,  official  Army  records  and 
reports,  witness  statement?. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0600-8-lcTAPC 

System  name: 

Casualty  Information  System  (CIS)  (50 
FR  22190,  May  29, 1985). 

Changes: 


System  location: 

Delete  entry  and  replace  with  "U.S. 
Total  Army  Personnel  Command,  2461 
Eisenhower  Avenue,  Alexandria,  VA 
22331-0481." 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry  and  replace  with  "Army 
personnel  who  are  reported  as 
casualties  in  accordance  with  Army 
Regulation  600-8-1,  Army  Casualty  and 
Memorial  Affairs  and  Line  of  Duty 
Administrative  Procedures." 

Categories  of  records  in  the  system: 

Delete  "DD  Form  1300,  notification/ 
certificate  of  death"  and  replace  with 
"Military  Personnel  Records  Jacket 
(MPRJ),  health/dental  rpcord.s,  all 
correspondence  between  Department  of 
the  Army  and  soldier,  soldier's  primary 
next  of  kin/secondary  next  of  kin, 
inquiries  from  other  agencies  and 
individuals;  DD  Form  1300,  Report  of 
Casualty." 


Purposefs): 

Add  "or  other  status"  after  "casualty/ 
death". 


System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  2461  Eisenhower 
Avenue,  Alexandria.  VA  22331-0481." 


,  Notification  procedure: 

Delete  and  replace  with  "Individuals 
seeking  to  determine  if  information 
about  themselves  is  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-PEC,  2461  Eisenhower  Avenue. 
Alexandria,  VA  22331-0481. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  should  identify  the  person 
who  is  the  subject  of  the  inquiry  by 
name,  rank  and  Social  Security 
Number." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-PEC.  2461  Eisenhower  Avenue, 
Alexandria,  VA  22331-0481. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  should  identify  the  person 
who  is  the  subject  of  the  inquiry  by 
name,  rank  and  Social  Security 
Number." 


Record  source  categories: 

Delete  entry  and  replace  with  "From 
casualty  reports  received  from  Army 
commanders  or  from  investigations 
conducted  by  Army  commanders  under 
AR  15-6,  Procedures  for  Investigating 
Officers  and  Boards  of  Officers. " 


A0600-8-1CTAPC 
SYSTEM  NAME: 

Casualty  Information  System  (CIS). 

SYSTEM  LOCATION: 

U.S.  Total  Army  Personnel  Command, 
2461  Eisenhower  Avenue,  Alexandria, 
VA  22331-0481. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  personnel  who  are  reported  as 
casualties  in  accordance  with  Army 
Regulation  600-8-1,  Army  Casualty  and 
Memorial  Affairs  and  Line  of  Duty 
Administrative  Procedures. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  Social  Security 
Number,  date  of  birth,  branch  of  service, 
organization,  duty,  military  occupational 
specialty  (MOS).  rank,  sex,  race, 
religion,  home  of  record,  and  other 
pertinent  information;  Military 
Personnel  Records  Jacket  (MPRJ), 
health/dental  records,  all 


correspondence  between  Department  of 
the  Army  and  soldier,  soldier's  primar 
next  of  kin/secondary  next  of  kin. 
inquiries  from  other  agencies  and 
individuals.  DD  Form  1300  (Report  of 
Casualty). 

AUTHORrrV  FOR  MAWTENANCt  OF  THE 
SYSTEM: 

10  U.S.C.  3013:  Pub.  L  93-289;  and 
Executive  Order  9397. 

PURPOSE(S): 

To  respond  to  inquiries;  to  provide 
statistical  data  comprising  type,  number, 
place  and  cause  of  incident  to  Army 
members. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  begiiming  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEViNG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tapes,  computer  printouts, 
punch  cards,  paper  records  in  file 
cabinets. 

RETRIEVABIUTV: 

By  individual's  name  and/or  Social 
Security  Number  or  any  other  data 
element. 

SAFEGUARDS: 

All  information  is  restricted  to  a 
secure  area  in  buildings  which  employ 
security  guards. 

Computer  printouts  and  magnetic 
tapes  and  files  are  protected  by 
password  known  only  to  properly 
screened  personnel  possessing  special 
authorization  for  access. 

RETENTION  AND  DISPOSAL: 

Records  are  permanent. 

SYSTEM  MANAGER  AND  AODRESS(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command,  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0481. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  vmtten  inquiries  to  the 
Commander,  U.S.  "Total  Army  Personnel 
Command,  ATTN:  TAPC-PEC,  2461 
Eisenhower  Avenue,  Alexandria,  VA 
22331-0481,  telephone  (202)  325-0719. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  should  identify  the  person 
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who  is  the  subject  of  the  inquiry  by 
name,  rank  and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Total 
Army  Personnel  Command.  ATTN: 
TAPC-PEC.  2461  Eisenhower  Avenue, 
Alexandria.  VA  22331-0481.  telephone 
(202)  325-0719. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  should  identify  the  person 
who  is  the  subject  of  the  inquiry  by 
name,  rank  and  Social  Security  Number. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  casualty  reports  received  from 
Army  commanders  and  from 
investigations  conducted  by  Army 
commanders  under  AR  15-6.  Procedures 
for  Investigating  Officers  and  Boards  of 
Officers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0600-200TAPC 

System  name: 

Classification.  Reclassification. 
Utilization  of  Soldiers  (50  FR  22169,  May 
29. 1985). 

Changes: 

«        •        *        •        * 

System  location: 

Delete  entry  and  replace  with  "U.S. 
Total  Army  Personnel  Command.  200 
Stovall  Street.  Alexandria,  VA  22332- 
0400." 


System  managerfs)  and  addresses: 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street, 
Alexandria.  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-EP,  200  Stovall 
Street  Alexandria,  VA  22332-0400. 


Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command.  ATTN: 
TAPC-EP.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  signature." 


A0600-200TAPC 

SYSTEM  name: 

Classification,  Reclassification, 
Utilization  of  Soldiers. 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command, 
200  Stovall  Street,  Alexandria,  VA 
22332-0400. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Army  members  in 
enlisted  grades  El  through  E9. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  name.  Social  Security 
Number,  grade,  military  occupational 
specialty  (MOS).  evaluation  test  data. 
Elnlisted  Evaluation  Report  data,  and 
additional  information  substantiating 
the  soldier's  or  Army's  request  for 
exception  to  or  interpretation  of 
regulatory  guidance  for  the 
classification,  reclassification  or 
utilization  of  soldiers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301: 10  U.S.C.  3013;  and 
Executive  Order  9397. 

PURPOSE(S): 

To  perform  the  objective  of 
maintaining  a  balance  of  authorization 
versus  requirements  by  military 
occupational  specialty  within  each 
career  management  field. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILTTY: 

By  individual's  surname. 


SAFEGUARDS: 

Records  are  accessed  only  by 
designated  officials  having  official  need 
therefore  in  the  performance  of  official 
duties.  Building  housing  records  are 
protected  by  security  guards. 

RETENTION  AND  DISPOSAL: 

Destroyed  after  2  years  by  shredding. 

SYSTEM  MANAOER(S)  AND  ADDRESS(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-EP,  200  Stovall 
Street,  Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-EP,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  current 
address,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEOORICt: 

From  the  individual;  Army  personnel 
records  and  reports. 

EXEMPTIONS  CLAIMED  FOII  THI  tVSTIM: 

None. 
A0601-100TAPC 

System  name: 

Officer  Appointment  Files  (50  FR 
22177,  May  29, 1985) 

Changes: 


System  location: 

Delete  entry  and  replace  with  "U.S. 
Total  Army  Personnel  Command,  200 
Stovall  Street,  Alexandria.  VA  22332- 
0400.  Segments  exist  at  Army 
installations  and  commands.  Official 
mailing  addresses  are  published  as  an 
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appendix  to  the  Army's  compilation  of 
record  systems  notices." 

System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street. 
Alexandria.  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Army 
installation  in  which  application  was 
sent  or  to  the  Commander,  U.S.  Total 
Anrty  Personnel  Command,  ATTN: 
TAPC-OP.  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  date  of 
application,  place  to  which  sent,  and 
any  other  information  that  will  assist  in 
locating  the  record." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Army  installation  in 
which  application  was  sent  or  to  the 
Commancter,  U.S.  Total  Army  Personnel 
Command  ATTN:  TAPC-OP,  200 
Stovall  Street.  Alexandria,  VA  22332- 
0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  date  of 
application,  place  to  which  sent,  and 
any  other  information  that  will  assist  in 
locating  the  record." 
•        •        *        *        • 

A0601-100TAPC 
SYSTEM  NAttHE: 

Officer  Appointment  Files. 

SYSTEM  location: 

Primary  system  exists  at  the  U.S. 
Total  Army  Personnel  Command.  200 
Stoval!  Street,  Alexandria.  VA  22332- 
0400.  Segments  exist  at  Anny 
installations  and  commands.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  systems  notices. 

categories  of  individuals  covered  by  the 
system: 

Applicants  for  appointment  in  the  U.S. 
Army  or  U.S.  Army  Reserves. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  applications  for 
appointment  as  a  warrant  or 
commissioned  ofHcer.  evaluation 
reports,  supplemental  information 


regarding  quaUficatJons.  notification  of 
acceptance/rejection  and  similar 
relevant  documents  and  reports. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301  and  Executive  Order  9397. 

PURPOSE(S): 

To  determine  acceptability  of 
applicants  into  the  Army  officer  ranks. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCIUDING  CATEOORiES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders: 
microfiche. 

RETRIEVABILfrv: 

By  individual's  surname. 

safeguards: 

Records  are  maintained  in  controlled 
areas  accessible  only  to  designated 
individuals  having  official  need  therefor 
in  the  performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  after  1  year. 

SYSTEM  MANAGER(S)  AND  ADORESS(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street 
Alexandria.  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Army 
installation  in  which  application  was 
sent  or  to  the  Commander.  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-OP.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  date  of 
application,  place  to  which  sent,  and 
any  other  information  that  will  assist  in 
locating  the  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Army  installation  in 
which  application  was  sent  or  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-OP,  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  date  of 
application,  place  to  which  sent,  and 


any  other  information  that  will  assist  in 
locating  the  record. 

CONTESTING  RECORD  PROCEDUREft 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATESORIEr. 

From  the  individual;  extracts  from 
personnel  records;  forms,  documents, 
and  related  papers  originated  by  or 
received  in  Army  offices. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0601-210TAPC 

System  name: 

Eligibility  Determination  Files  (50  FR 
22172,  May  29. 1985). 

Changes: 


System  location: 
Add  "-5200"  to  ZIP  code. 

Purpose(s): 

Delete  "Regulation  600-200"  and 
replace  with  "Regulations  601-210, 
Regular  Army  and  Army  Reserve 
Enlistment  Program,  and  601-280,  Army 
Reenlistment  Program." 
•        •        •        •        • 

System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400." 


Safeguards: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  areas 
accessible  only  to  properly  cleared, 
trained,  and  authorized  personnel. 
Records  are  in  a  building  secured  during 
non-duty  hours." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Enlistment 
Eligibility  Activity,  9700  Page  Boulevard, 
St  Louis,  MO  63132-520a 

Individual  should  provide  the  full 
name.  Social  Security  Number,  date  of 
separation  and  service  component  if 
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applicable,  current  address  and 
telephone  number,  and  signature". 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Enlistment  Eligibility  Activity.  9700  Page 
Boulevard,  St.  Louis,  MO  63132-5200. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  date  of 
separation  and  service  component,  if 
applicable,  current  address  and 
telephone  number,  and  signature." 


A0601-210TAPC 

SYSTEM  NAME: 

Eligibility  Determination  Files. 

SYSTEM  location: 

U.S.  Army  Enlistment  Eligibility 
Activity,  9700  Page  Boulevard,  St.  Louis, 
MO  63132-5200. 

CATEQOfllES  Of  INDIVIDUALS  COVERED  BY  THE 

system: 

Applicants  for  enlistment  who  require 
a  waiver  for  adult  felony;  soldiers 
requesting  continuation  on  active  duty 
who  require  waiver  of  certain 
disqualifications  pursuant  to  Army 
Regulation  601-210. 

CATEQOmES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  requests  for  enlistment 
eligibility  or  waiver  of  disqualifications 
for  enlistment/reenlistment,  requests  for 
grade  determination,  documents 
reflecting  determinations  made  thereon, 
copies  or  extracted  items  from  basic 
records,  transmittals,  and  suspense 
documents  needed  to  assure  that 
requests  are  acted  upon  in  a  timely 
manner. 

AUTHORITY  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

10  U.S.C.  333  and  Executive  Order 
9397. 

purpose(s): 

To  evaluate  waiver  requests, 
determine  appropriate  action  and  render 
decision,  pursuant  to  Army  Regulations 
601-210,  Regular  Army  and  Army 
Reserve  Enlistment  Program,  and  601- 
280,  Army  Reenlistment  Program. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  Of 
USERS  AND  THE  PURPOSE  Of  SUCH  USES: 

None. 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  in  file  folders. 

RETRIEVABILrrv: 

By  individual's  surname. 

SAfEOUAROS: 

Records  are  maintained  in  areas 
accessible  only  to  properly  cleared, 
trained,  and  authorized  personnel. 
Records  are  in  a  building  secured  during 
non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Destroyed  after  1  year  by  shredding. 

SYSTEM  MANAQER(S)  AND  AOORESS(ES): 

Commander.  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  records  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Enlistment 
Eligibility  Activity.  9700  Page  Boulevard. 
St.  Louis.  MO  63132-5200. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  date  of 
separation  and  service  component,  if 
applicable,  current  address  and 
telephone  number,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Enlistment  Eligibility  Activity,  9700  Page 
Boulevard,  St.  Louis.  MO  63132-5200. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  date  of 
separation  and  service  component,  if 
applicable,  current  address  and 
telephone  number,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rule  for  accessing  records, 
contesting  contents,  and  appealing 
initial  determinations  are  contained  in 
Army  Regulation  340-21;  32  CFR  part 
505;  or  may  be  obtained  from  the  system 
manager. 

RECORDS  SOURCE  CATEGORIES: 

From  the  individual,  official  military 
personnel  records:  Investigative/ 
security  dossiers;  medical  evaluations; 
Army  records  and  reports. 

EXEMPTIONS  CLAIMED  fO«  THI  SYSTEM: 

None. 


A0601-280caTAPC 

System  name: 

Qualitative  Management  Program 
Appeal  File  (50  FR  22169,  May  29, 1985) 

Changes: 


System  location: 

Delete  entry  and  replace  with  "U.S. 
Total  Army  Personnel  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400." 


Categories  of  records  in  the  system: 

Add  "/memorandum"  after  "bar  to 
reenlistment  letter." 


System  managerfs)  and  address(es): 

Delete  entry  and  replace  with 
"Commander.  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street, 
Alexandria.  VA  22332-0400. 

Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  sepking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-PDT,  200 
Stovall  Street.  Alexandria,  VA  22332- 
0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  grade, 
and  current  address." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.-  Total 
Army  Personnel  Command,  ATTN: 
TAPC-PDT,  200  Stovall  Street. 
Alexandria.  VA  22332-0400.  Individual 
should  provide  the  full  name.  Social 
Security  Number,  grade,  and  current 
address." 


A0601-280aTAPC 

SYSTEM  name: 

Qualitative  Management  Program 
Appeal  File 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command 
200.  Stovall  Street.  Alexandria,  VA 
22332-0400. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Enlisted  soldiers  in  grades  E-5 
through  E-9  who  have  appealed 
Department  of  the  Army  imposed  bars 
to  reenlistment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  name,  Social  Security 
Number,  pay  grade,  date  of  rank,  basic 
active  service  date,  estimated 
termination  of  service,  primary  and 
secondary  military  occupational 
specialties,  bar  to  reenlistment  letter/ 
memorandum,  appeal  to  bar  to 
reenlistment  and  associated 
documentation,  fmal  determination  of 
appeal  by  Reenlistment  Appeals  Board, 
enlisted  efficiency  reports,  selected  data 
elements  pertaining  to  service  record  of 
appellant  and  similar  relevant 
documents. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301;  10  U.S.C.  3013;  and 
Executive  Order  9397. 

PURPOSE(S): 

Records  in  this  system  are  used  for 
the  management  of  personnel,  year 
group,  and  manpower,  in  order  to  retain 
quality  soldiers  in  the  Army. 

ROUTINE  USES  OF  RECORDS  MAINTAWWD  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND  . 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILrrv: 

By  individual's  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  protected  by  physical 
security  devices,  guards,  and  personnel 
clearances  for  individuals  working  with 
the  system. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  duration  of 
individual's  current  enlistment. 

SYSTEMS  MANAGER  AND  ADORESS(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 

NOTIFICATtON  PROCEDURE: 

Individuals  seeking  to'determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-PDT.  200 


Slovall  Street.  Alexandria,  VA  22332-  Notification  procedure. 

0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  grade, 
and  current  address. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-PDT,  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Indi\'idual  should  provide  the  full 
name,  Social  Security  Number,  grade, 
and  current  address. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  Army  records  and  reports;  from 
appellant. 

EXEMPTIONS  CI  AIMED  FOR  THE  SYSTEM: 

None. 
A0601-280bTAPC 

Svstem  name: 

Selective/Variable  Reenlistment 
Bonuses  (50  FR  22171,  May  29, 1985). 

Changes: 

***** 

System  location: 

Delete  entry  and  replace  with  "U.S. 
Total  Army  Personnel  Command,  200 
Stovall  Street.  Alexandria.  VA  22332- 

awo." 

Categories  of  individuals  covered  by  the 
system: 

Delete  entry  and  replace  with 
"Enlisted  soldiers  in  grades  El  through 
E9." 


Safeguards: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  areas 
accessible  only  to  properly  cleared, 
trained,  and  authorized  personnel. 
Records  are  in  a  secured  building  during 
non-duty  hours." 
***** 

System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400." 


Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  wTitten  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-EP,  200  Stovall 
Street,  Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  and 
current  address." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-EP,  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
current  address." 


A0601-280bTAPC 

SYSTEM  NAME: 

Selective/Variable  Reenlistment 
Bonuses. 

SYSTEM  LOCATION: 

U.S.  Total  Army  Personnel  Command, 
200  Stovall  Street,  Alexandria,  VA 
22332-0400. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 


Enlisted  soldiers  in  grades  El  through 


E9. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  grade, 
Military  Occupational  Specialty, 
documentation  substantiating  service 
member's  request  for  accelerated 
payment  of  Selective/Variable 
Reenlistment  Bonuses  (SRB/VRB)  for 
severe  financial  hardship  or  compelling 
compassionate  reasons,  advisory 
recommendation  for  Army  Board  for 
Correction  of  Military  Records 
consideration,  and  similar  relevant 
documents. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  10  U.S.C.  S  3013;  and 
Executive  Order  9397. 

PURPOSE(S): 

To  determine  if  service  member  is 
experiencing  severe  financial  hardship 
so  that  compelling  compassionate 
reasons  exist  warranting  approval  of 
accelerated  payment  of  SRB/VRB. 
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ROUTINE  USES  Of  RECOftOS  MAINTAINED  IN 
THE  SYSTEM,  INCUiDUMl  CATEOORIES  OF 
USERS  AND  THE  njKMMC  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUCICS  ANO  PflACnCES  FOR  STOAINQ, 
RETRIEVmO,  ACCESSING,  RETAININO,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievabiuty: 

By  individued's  surname. 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  properly  cleared, 
trained,  and  authorized  personnel. 
Records  are  in  a  secured  building  during 
non-duty  hours. 

RETENTION  ANO  DtSPOSAL: 

Retained  for  2  years  and  then 
disposed  by  shredding. 

system  manager(s)  and  address<es): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-EP.  200  Stovall 
Street,  Alexandria,  VA  22332-0400.  ' 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
current  address. 

RECORD  ACCESS  PnOCEOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-EP,  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
current  address. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rule  for  accessing  records, 
contesting  contents,  and  appeaUng 
initial  determinations  are  contained  in 
Army  Regulation  340-21:  32  CFR  part 
505;  or  may  be  obtained  from  the  system 
manager. 

RECORDS  SOURCE  CATEGORIES: 

From  the  individual,  personnel 
records,  other  Army  records  and  reports. 

EXEMPTKHM  OLAJMCO  FOR  THK  SYSTEM: 

None. 


A0608TAPC 

System  name: 

Personal  Affairs  Files  (50  FR  22206, 
May  29. 1985) 

Changes: 

•  •        •        •        * 

System  location: 

Delete  last  sentence  and  replace  with 
"Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices." 

•  •        •        *        • 

Categories  of  records  in  the  system: 

Delete  the  conmia  after  the  word 
"areas,"  and  insert  a  period.  Delete 
"health  and  welfare,  claims  under 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services." 


Purpose(s): 

Delete  entry  and  replace  with  "To 
review  and  answer  inquiries  concerning 
personal  affairs  of  service  members;  e.g., 
dependent  assistance,  indebtedness, 
non-support  paternity  claims,  marriage 
in  overseas  areas,  and  similar  matters 
that  originate  from  third  parties." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry  and  replace  with  "The 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  compilation  of 
record  system  notices  apply  to  this 
record  system." 
***** 

System  managerfs)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street, 
Alexandria,  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
command/installation/activity  where 
they  believe  inquiry  was  sent. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  sufficient  details  to  permit 
locating  the  record." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  theis 
record  system  should  address  written 
inquiries  to  the  conMnan/installation/ 


activity  where  they  believe  inquiry  was 
sent. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  sufficient  details  to  permit 
locating  the  record." 


A0608TAPC 

SYSTEM  NAME: 

Personal  Affairs  Files. 

SYSTEM  LOCATION: 

Decentralized  to  major  commands, 
installations,  and  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  systems  notices. 

CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  officers,  warrant  officers,  and 
enlisted  personnel  on  active  duty. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Third  party  inquiries  pertaining  to 
such  matters  as  dependent  assistance, 
indebtedness,  non-support,  paternity 
claims,  and  marriage  in  overseas  areas. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 

system: 
10  U.S.C.  3013  and  5  U.S.C.  301. 

PURPOSE(S): 

To  review  and  answer  inquiries 
concerning  personal  affairs  of  service 
members;  e.g..  dependent  assistance, 
indebtedness,  non-support,  paternity 
claims,  marriage  in  overseas  areas,  and 
similar  matters  that  originate  from  third 
parties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders;  cards. 

RETRIEVABirrV: 

By  service  member's  surname. 

SAFEGUARDS: 

Records  are  available  only  to 
designated  persons  having  official  need 
therefor  in  the  performance  of  their 
duties. 

RETENTION  ANO  OISM>SAL: 

Retained  for  2  years,  after  which  they 
are  destroyed  by  shredding. 
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SVSTEM  MANAOER(8)  AND  AODRESS(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 

NOTtPICATION  procedure: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
command/installation/activity  where 
they  believe  inquiry  was  sent. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  sufficient  details  to  permit 
locating  the  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  command/installation/ 
activity  where  they  believe  inquiry  was 
sent. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  sufficient  details  to  permit 
locating  the  record. 

CONTESHNQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  third  parties,  official  Army 
records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0621-1TAPC 

System  name: 

Civilian  Schooling  for  Military 
Personnel  (50  FR  22233,  May  29,  85). 

Changes: 


System  location: 

Delete  entry  and  replace  with  "U.S. 
Total  Army  Personnel  Command,  200 
Stovall  Street.  Alexandria,  VA  22332- 
0400.  Segments  exist  at  Army 
commands/installations  organizations/ 
activities,  including  overseas  areas. 
Offlcial  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices." 
«        *        •        •        * 

Categories  of  records  in  the  system: 

Delete  "Forms  1618-R,  2086-R,  2593-R, 
3719-R"  and  replace  with  "Forms  168-R, 
Application  for  Detail  as  Student  Officer 
in  a  Civilian  Educational  Institution  of 


Training  with  Industry  Program;  2593-R, 
Application  for  Selection  for  Scientific 
and  Engineering  Graduate  School;  and 
3719-R,  Information  Questionnaire  for 
Recipients  of  Top  Five  Percent  Army 
Fellowship  (ROTC  and  USMA),";  delete 
"SF  1034"  and  replace  Standard  Form 
1034,  Public  Voucher  for  Purchases  and 
Services  Other  Than  Personal,". 
«        *        *        *        • 

System  managerfsj  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria.  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-OPB-D,  200 
Stovall  Street.  Alexandria.  VA  22332- 
0400. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  sufficient  details  concerning  the 
civilian  school  attended  to  permit 
locating  the  record,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-OPB-D,  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  sufficient  details  concerning  the 
civilian  school  attended  to  permit 
locating  the  record,  and  signature." 


A0621-1TAPC 

SYSTEM  name: 

Civilian  Schooling  for  Military 
Personnel. 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command, 
200  Stovall  Street,  Alexandria,  VA 
22332-0400.  Segments  exist  at  Army 
commands/installations,  organizations/ 
activities,  including  overseas  areas. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Any  military  service  member  who 
applies  for  or  is  selected  for  attendance 
at  civililn  school  or  for  training  with 


industry,  or  participation  in  a 
fellowship/scholarship  program  of 
training  or  instruction. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  Department  of  the  Army 
Forms  161&-R,  Application  for  Detail  as 
Student  Officer  in  a  Civilian  Educational 
Institution  of  Training  with  Industry 
Program;  2593-R,  Application  for 
Selection  for  Scientific  and  Engineering 
Graduate  School;  and  3719-R, 
Information  Questionnaire  for 
Recipients  of  Top  Five  Percent  Army 
Fellowship  (ROTC  and  USMA).      , 
containing  name,  grade.  Social  Security 
Number,  address,  home  phone,  duty 
phone,  permanent  legal  address,  branch 
of  service,  date  of  birth,  marital  status, 
number  of  dependents,  state  of  legal 
residence,  military  occupational 
specialties,  enlistment  status, 
component,  foreign  service,  civilian 
educational  data,  military  educational 
data,  transcripts,  social  h-atemities, 
honorary  fraternities,  clubs,  degree 
major,  class  standing  and  personal 
resumes,  school  contracts;  student 
training  report;  photographs;  enlisted 
qualification  record;  theses;  statements 
of  service  and  schooling  obligation;  U.S. 
Armed  Forces  Institute  test  report; 
civilian  institution  academic  evaluation 
reports.  Standard  Form  1034,  Public 
Voucher  for  Purchases  and  Services 
Other  Than  Personal,  similar  relevant 
documents  and  correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THC 


5  U.S.C.  301  and  10  U.S.C.  4301. 

PURPOSE(S): 

To  document,  monitor,  manage,  and 
administer  the  service  member's 
attendance  at  a  civilian  training  agency 
or  civilian  school  pursuant  to  10  U.S.C. 
4301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievability: 

By  individual's  name. 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
having  need  therefor  in  the  performance 
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of  assigned  duties,  within  security 
protected  buildings. 

RETENTION  AND  OISPOCAL: 

Destroyed  by  shredding  after  2  years. 

SVSTCM  •■MUOei(S)  AND  ADOmSS<ES): 

Commander.  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street. 
Alexandria.  VA  22332-040a 

NOTIFICATION  MOCEOUNE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Conunander.  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-OPB-D.  200 
Stovall  Street,  Alexandria.  VA  22332- 
0400. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  sufficient  details  concerning  the 
civilian  school  attended  to  permit 
locating  the  record,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Total 
Army  Personnel  Command.  ATTN: 
TAPC-OPB-D.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  sufficient  details  concerning  the 
civilian  school  attended  to  permit 
locating  the  record,  and  signature. 

CONTESTINQ  RECORD  PROCEDtmES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From 

the  individual.  Army  records  and 
reports,  documents  from  the  civilian 
school  or  industry  training  agency. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0635-5TAPC 

System  name: 

Separation  Transaction  Control/ 
Records  Transfer  System  (50  FR  22170 
May  29. 1985). 

Changes: 


System  location: 

Delete  entry  and  replace  with  "U.S. 
Total  Army  Personnel  Command.  200 
Stovall  Street.  Alexandria,  VA  22332- 


0400;  U.S.  Army  Enlisted  Records  and 
Evaluation  Center,  Fort  Benjamin 
Harrison.  IN  46249-6301;  and  U.S.  Army 
Reserve  Personnel  Center.  9700  Page 
Boulevard.  St.  Louis.  MO  63132-5200." 


System  managerfs)  and  addressfes): 

Delete  entry  and  replace  with 
"Commander.  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street. 
Alexandria,  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-PDT.  200 
Stovall  Street  Alexandria.  VA  22332- 
0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  military 
status,  and  if  separated,  date  of 
separation." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-PDT.  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  military 
status,  and  if  separated,  date  of 
separation." 

A0635-5TAPC 

SYSTEM  name: 

Separation  Transaction  Control/ 
Records  Transfer  System. 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command. 
200  Stovall  Street.  Alexandria.  VA 
22332-0400;  U.S.  Army  Enlisted  Records 
and  Evaluation  Center,  Fort  Benjamin 
Harrison,  IN  46249-5301;  U.S.  Army 
Reserve  Components  and  Personnel 
Center.  9700  Page  Boulevard.  St.  Louis, 
MO  63132-5200. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 

system: 

Active  duty  enlisted  personnel 
separated  from  military  service 
(excluding  active  duty  for  military 
training)  and  all  personnel  immediately 
reenlisting  after  separation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  rank, 
eligibility  for  reenlistment.  character  of 


separation,  program  designator,  date 
and  location  of  separation,  reenlistment. 
moral  waiver  and  specialty. 

authority  for  mainttnance  of  the 
system: 

5  U.S.C.  301;  10  U.S.C.  3013;  and 
Executive  Order  9397. 

PURPOSE: 

To  monitor  separations  of  active  duty 
enlisted  personnel  as  a  means  of 
controlling  strength  and  record 
accountability,  and  reenlistment 
processing. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINO.  RETAINING,  AND 

disposing  of  records  in  the  system: 

storage: 

Magnetic  tapes/discs. 

RETRIEVABILrrV: 

By  name  and/or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  protected  by  physical 
security  devices,  guards,  computer 
software  and  hardware  safeguard 
features,  and  personnel  clearances. 

RETENTION  AND  DISPOSAL: 

Separation  records  are  destroyed  after 
1  yean  reenlistment  records  are 
destroyed  after  45  days;  tape  file  is 
scratched  at  end  of  retention  period; 
disc  files  are  purged. 

SYSTEMS  MANAGERS  AND  ADDRESSES: 

Commander,  U.S.  Total  Army 
Personnel  Conunand.  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-PDT.  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  military 
status,  and  if  separated,  date  of 
separation. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Total 
Army  Personnel  Command,  ATTN: 


Federal  Register  /  Vol.  56,  No.  196  /  Wednesday,  October  9,  1991  /  Notices 


50881 


TAPC-PDT.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  military 
status,  and  if  separated,  date  of 
separation. 

CONTESTINO  RECOKOS  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  other  Army  records  and  reports. 

EXEMRTK>N8  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0635-40TAPC 

System  name: 

Temporary  Disability  Retirement 
Master  List  (TDRL)  (50  FR  22209,  May 
29,1985). 

Changes: 


System  location: 

Delete  "U.S.  Army  Military  Personnel 
Center"  and  replace  with  "U.S.  Total 
Army  Personnel  Command."  Add  at  the 
end  "Official  mailing  addresses  may  be 
obtained  from  the  U.S.  Total  Army 
Personnel  Command." 

System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria.  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-PDB.  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and 
signature." 

Inquiries  are  restricted  to  issues 
relating  to  the  TDRL  only:  issues  of  pay 
must  be  made  at  the  U.S.  Army  Finance 
and  Accounting  Center." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 


inquiries  to  the  Commander.  U.S.  Total 
Army  Personnel  Command.  ATTN: 
TAPC-PDB.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  current 
address  and  telephone  number,  and 
signature. 

Inquiries  are  restricted  to  issues 
relating  to  the  TDRL  only;  issues  of  pay 
must  be  made  at  the  U.S.  Army  Finance 
and  Accounting  Center." 
•        •        *        •        * 

A0635-40TAPC 
SYSTEM  NAME: 

Temporary  Disability  Retirement 
Master  List  (TDRL). 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command. 
200  Stovall  Street  Alexandria.  VA 
22332-0400.  Copy  of  the  Master  List  is 
retained  at  U.S.  Army  Physical 
Disability  Agency,  Health  Services 
Command,  U.S.  Army  Enlisted  Records 
and  Evaluation  Center.  US  Army 
Reserve  Components  Personnel  and 
Administration  Center,  and  U.S.  Army 
Finance  and  Accounting  Center.  Official 
mailing  addresses  may  be  obtained  from 
U.S.  Total  Army  Personnel  Command. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  personnel  who  are  on 
temporary  disability  retirement. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains.  Social  Security  Number, 
name,  address.  Department  of  Army 
special  order  number,  percentage  of 
disability,  doctor  code,  re-examination 
date,  date  placed  on  TDRL,  hospital 
code,  travel  code.  Army  component,  pay 
termination  code,  requirement  for  board 
code,  record  control  number,  hospital 
name  and  address. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  1376  and  Executive  Order 
9397. 

PURPOSE(S): 

To  coordinate  with  medical  treatment 
facilities  for  scheduling  medical 
examinations:  to  issue  travel  orders  for 
individual  to  report  to  medical  treatment 
facility  for  annual  medical  examination: 
to  determine  individual's  status  by  the 
end  of  the  fifth  year  of  being  on  the 
TDRL  i.e.,  whether  individual  is  to  be 
permanently  retired  for  disability,  or 
returned  to  duty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

None. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCCSSIMO.  RCTAININO.  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  medical  treatment 
facilities:  magnetic  tape.  disc. 

RETRIEVABILrrV:    . 

By  Social  Security  Number  and  date. 

SAFEGUARDS: 

Access  to  all  records  is  restricted  to 
individuals  having  need  therefor  in  the 
performance  of  duties.  Automated 
media  are  further  protected  by 
authorized  password  for  system, 
controlled  access  to  operation  rooms 
and  controlled  output  distribution. 

RETENTION  AND  DISPOSAL: 

A  magnetic  tape  records  is  maintained 
on  each  individual  while  in  a  temporary 
disability  retired  status.  The  current  and 
two  previous  tape  files  are  maintained 
at  any  given  time. 

SYSTEM  MANAGER(S)  AND  AOORESS(ES): 

Commander.  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-PDB,  200 
Stovall  Street  Alexandria,  VA  22332- 
0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and 
signature. 

Inquiries  are  restricted  to  issues 
relating  to  the  TDRL  only;  issues  of  pay 
must  be  made  at  the  U.S.  Army  Finance 
and  Accounting  Center. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  .Total 
Army  Personnel  Command,  ATTN: 
TAPC-PDB.  200  Stovall  Street, 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address  and  telephone  number,  and  . 
signature. 

Inquiries  are  restricted  to  issues 
relating  to  the  TDRL  only:  issues  of  pay 
must  be  made  at  the  U.S.  Army  Finance 
and  Accounting  Center. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
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appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  medical  treatment  facilities. 
Army  Physical  Disability  Agency,  other 
Army  records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0635-200TAPC 

System  name: 

Separations:  Administrative  Board 
Proceedings  (50  FR  22208,  May  29, 1985). 

Changes: 


System  location: 

Delete  "U.S.  Army  Military  Personnel 
Center,  200  Stovall  Street  Alexandria, 
VA  22332"  and  replace  with  "U.S.  Total 
Army  Personnel  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-0400";  add 
at  the  end  "Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  record  systems 
notices." 

Categories  of  individuals  covered  by  the 
system: 

Delete  "635-200"  and  replace  with 
"635-200,  Enlisted  Personnel,". 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry  and  replace  with  "The 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  compilation  of 
system  notices  apply  to  this  record 
system." 
***** 

Retention  and  disposal: 

Delete  "U.S.  Army  Military  Personnel 
Center"  and  replace  with  "U.S.  Total 
Army  Personnel  Command";  delete 
"(DAPC-EPA)"  and  replace  with 
"(TAPC-PDT)". 

System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Commander.  U.S.  Total  Army 
Personnel  Command,  2Q0  Stovall  Street, 
Alexandria,  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  at  the  installation  where 
administrative  board  convened  or  to  the 


Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-PDT,  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400. 

Individual  should  provide  the  full 
name,  details  concerning  the  proposed 
or  actual  separation  action  to  include 
location  and  date,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with  "If 
individual  has  been  separated  from  the 
Army,  address  written  inquiries  to  the 
National  Personnel  Records  Center, 
General  Services  Administration,  9700 
Page  Boulevard,  St  Louis,  MO  63132- 
5200;  proceedings  will  be  part  of  the 
Military  Personnel  Records  Jacket. 

If  member  is  on  active  duty,  address 
written  inquiries  to  the  commander  at 
the  installation  where  administrative 
board  convened  or  to  the  Commander, 
U.S.  Total  Army  Personnel  Command, 
ATTN:  TAPC-PDT,  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name,  details  concerning  the  proposed 
or  actual  separation  action  to  include 
location  and  date,  and  signature." 


A0635-200TAPC 

SYSTEM  name: 

Separations:  Administrative  Board 
Proceedings. 

SYSTEM  LOCATION: 

U.S.  Total  Army  Personnel  Command 
200  Stovall  Street  Alexandria,  VA 
22332-0400.  Segments  exist  at  Major 
Army  Commands  and  subordinate 
commands,  field  operating  agencies,  and 
activities  exercising  general  courts- 
m.artial  jurisdiction.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices. 

categories  of  individuals  covered  by  the 
system: 

Military  members  on  whom 
allegations  of  defective  enlistment/ 
agreement/fraudulent  entry/alcohol  or 
other  drug  abuse  rehabilitation  failure/ 
unsatisfactory  performance/ 
misconduct/homosexuality  under  the 
provisions  of  Chapters  7,  9, 13, 14,  or  15 
of  Army  Regulation  635-200,  Enlisted 
Personnel,  result  in  administrative  board 
proceedings. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Notice  to  service  member  of 
allegations  on  which  proposed 
separation  from  the  Army  is  based; 
supporting  documentation;  DA  Form 
2627,  Records  of  Proceedings  under 
Article  15,  UCMJ;  DD  Form  493,  Extract 
of  Military  Records  of  Previous 


Convictions;  medical  evaluations; 
military  occupational  specialty 
evaluation  and  aptitude  scores; 
member's  statements,  testimony, 
witness  statements,  affidavits,rights 
waivex  record;  hearing  transcript;  board 
findings  and  recommendations  for 
separation  or  retention;  fmal  action. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  1169. 

PURPOSE(S): 

Information  is  used  by  processing 
activities  and  the  approval  authority  to 
determine  if  the  member  meets  the 
requirements  for  recommended 
separation  action. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSE  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  system  notices  apply  to 
this  record  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

RETRIEVABILrrV: 

By  individual's  surname. 

SAFEGUARDS: 

Records  are  accessed  only  by 
designated  persons  having  official  need; 
therefor,  within  buildings  secured  during 
non-duty  hours. 

RETENTION  AND  DISPOSAL: 

The  original  of  board  proceedings 
becomes  a  permanent  part  of  the 
member's  Military  Persormel  Records 
Jacket.  When  separation  is  ordered,  a 
copy  is  sent  to  member's  commander 
where  it  is  retained  for  two  years  before 
being  destroyed.  When  separation  is  not 
ordered,  board  proceedings  are  filed  at 
the  headquarters  of  the  separation 
authority  for  two  years,  then  destroyed. 
A  copy  of  board  proceedings  in  cases 
where  the  final  authority  is  the  U.S. 
Total  Army  Personnel  Command, 
pursuant  to  Army  Regulation  635-200,  is 
retained  by  that  headquarters  (TAPC- 
PDT)  for  one  year  following  decision. 

SYSTEM  MANAGER  AN  ADORESS(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
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address  written  inquiries  to  the 
commander  of  the  installation  where 
administrative  board  convened  or  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-PDT.  200 
Stovall  Street.  Alexandria.  VA  22332- 
0400. 

Individual  should  provide  the  full 
name,  details  concerning  the  proposed 
or  actual  separation  action  to  include 
location  and  date,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

If  individual  has  been  separated  from 
the  Army,  address  written  inquiries  to 
the  National  Personnel  Records  Center. 
General  Services  Administration.  9700 
Page  Boulevard,  St  Louis.  MO  63132- 
5200:  prooeedings  will  be  part  of  the 
Military  Personnel  Records  Jacket. 

If  member  is  on  active  duty,  address 
written  inquiries  to  the  commander  of 
the  installation  where  administrative 
board  convened. 

Individual  should  provide  the  full 
name,  details  concerning  the  proposed 
or  actual  separation  action  to  include 
location  and  date,  and  signature. 

CONTESTINO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21:  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  individual's 
commander  Army  personnel,  medical, 
and/or  investigative  records;  witnesses; 
the  Administrative  Separation  Board; 
federal,  state,  local,  and/or  foreign  law 
enforcement  agencies. 

EXEMPTIONS.CLAIMED  FOR  THE  SYSTEM: 

None. 
A0640-10bTAPC 

System  name: 

Official  Military  Personnel  File  (50  FR 
22181.  May  29. 1985). 

Changes: 

*        *       I  f        *        * 

System  location: 

Delete  entry  and  replace  with  "U.S. 
Total  Army  Personnel  Command.  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400,  for  active  duty  officers. 

U.S.  Army  Enlisted  Evaluation  and 
Records  Center,  Fort  Benjamin  Harrison. 
IN  46249-5301,  for  active  duty  enlisted 
personnel. 

U.S.  Army  Reserve  Personnel  Center, 
9700  Page  Boulevard,  St.  Louis,  MO 
63132-520a  for  retired  and  reserve 
personnel. 


National  Personnel  Records  Center, 
General  Services  Administration 
(Military),  9700  Page  Boulevard,  St. 
Louis,  MO  63132-5100.  for  discharged 
and  deceased  personnel. 

An  automated  index  exists  at  the  U.S. 
Arrhy  Reserve  Personnel  Center 
showing  physical  location  of  the  Official 
Military  Personnel  of  retired  and 
separated  service  members." 

Categories  of  individuals  covered  by  the 
system: 

Delete  "his/her"  and  replace  with 
"individual's". 

Categories  of  records  in  the  system: 

Add  "/Certificate  of  Release  or 
Discharge  from  Active  Duty"  after 
"discharge  report";  add  "or  memoranda" 
after  "/worksheets/elections/letters". 

•  •        *        •        * 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  purposes  of  such  uses: 

Delete  "Veterans  Administration:" 
and  replace  with  "Department  of 
Veterans  Affairs:";  delete  "Blanket 
routine  uses  do  not  apply  to  these 
records"  and  with  'The  Blanket  Routine 
Uses"  set  forth  at  the  beginning  of  the 
Army's  compilation  of  record  system 
notices  do  not  apply  to  this  system." 

•  •        *        *        * 

Retention  and  disposal: 

Delete  "U.S.  Army  Reserve 
Components  Personnel  and 
Administration  Center"  and  replace 
with  "U.S.  Army  Reserve  Personnel 

Center". 

System  managerfs)  and  address(es): 

Delete  entry  and  replace  with 
"Commander.  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street, 
Alexandria,  VA  22332-0400." 

Notification  procedure: 

Add  at  the  beginning  "Individuals 
seeking  to  determine  if  information 
about  themselves  is  contained  in  this 
record  system  should  address  written 
inquiries  to  the  following:";  delete 
"System  Manager"  and  replace  with 
"Commander.  U.S.  Total  Army 
Personnel  Command.  ATTN:  TAPC- 
MSR,  200  Stovall  Street,  Alexandria,  VA 
22332-0400;  delete  "46249"  and  replace 
with  "46249-5301";  delete  "U.S.  Army 
Reserve  Components  Personnel  and 
Administration  Center.  9700  Page 
Boulevard.  St.  Louis,  MO  63132"  and . 
replace  with  "U.S.  Army  Reserve 
Personnel  Center.  9700  Page  Boulevard. 
St.  Louis.  MO  63132-5200;  add  "or  for 
records  of  deceased  Army  Personnel" 


after  "October  31. 1912;  delete 
"63132"and  replace  with  "66132-5200". 

Add  following  subparagraph 
"Individual  should  provide  the  full 
name,  Social  Security  Number,  service 
identification  number,  military  status, 
and  current  address." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  following: 

Inquiries  for  records  of  commissioned 
or  warrant  officers  (including  members 
of  Reserve  Components)  serving  on 
active  duty  should  be  sent  to  the 
Commander.  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-MSR.  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400. 

Inquiries  for  records  of  enlisted 
members  (including  members  of  Reserve 
Components)  serving  on  active  duty 
should  be  sent  to:  Commander,  U.S. 
Army  Enlisted  Records  and  Evaluation 
Center,  Fort  Benjamin  Harrison,  IN 
46249-5301. 

Inquiries  for  records  of  commissioned 
officers  or  warrant  officers  in  a  reserve 
status  not  on  active  duty,  or  Army 
enlisted  reservists  not  on  active  duty,  or 
members  of  the  National  Guard  who 
performed  active  duty,  or  commissioned 
officers,  warre.^t  officers,  or  enlisted 
members  in  a  retired  status  should  be 
sent  to:  Commander,  U.S.  Army  Reserve 
Personnel  Center,  9700  Page  Boulevard. 
St.  Louis,  MO  63132-5200. 

Inquiries  for  records  of  commissioned 
officers  and  warrant  officers  who  were 
completely  separated  from  the  service 
after  June  30, 1917,  or  enlisted  members 
who  were  completely  separated  after 
October  31, 1912.  or  for  records  of    - 
deceased  Army  personnel  should  be 
sent  to  the  Chief.  National  Personnel 
Records  Center.  General  Services 
Administration.  9700  Page  Boulevard,  St. 
Louis,  MO  63132-5200. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  number,  mihlary  status, 
and  current  address. 


A0640-10bTAPC 

SYSTEM  name: 

Official  Mihtary  Personnel  File. 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command. 
200  Stovall  Street.  Alexandria.  VA 
22332-0400  for  active  duty  officers. 

U.S.  Army  Enlisted  Evaluation  and 
Records  Center.  Fort  Benjamin  Harrison. 


50884 


Federal  Register  /  Vol.  56.  No.  196  /  Wednesday,  October  9.  1991  /  Notices 


IN  46249-5301  for  active  duty  enlisted 
personnel. 

U.S.  Anny  Reserve  Personnel  Center, 
9700  Page  Boulevard,  St  Louis,  MO 
63132-5200  for  retired  and  reserve 
personnel. 

National  Personnel  Records  Center, 
General  Services  Administration 
(Military),  9700  Page  Boulevard,  St. 
Louis,  MO  63132-5100,  for  discharged  or 
deceased  personnel. 

An  automated  index  exists  at  the  U.S. 
Army  Reserve  Personnel  Center 
showing  physical  location  of  the  Official 
Military  Personnel  of  retired  and 
separated  service  members. 

categories  of  indiviouals  covered  by  the 

system: 

Each  individual  on  active  duty  in  the 
U.S.  Army  is  enlisted,  appointed,  or 
commissioned  status;  and  each 
individual  who  was  an  enlisted, 
appointed,  or  commissioned  member  of 
the  U.S.  Army  and  who  was  completely 
separated  by  discharge,  death,  or  other 
♦crmination  of  individual's  military 
status. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  enlistment  contract; 
Veterans  Administration  benefit  forms: 
physical  evaluation  board  proceedings; 
military  occupational  specialty  data; 
statement  of  service;  qualification 
record;  group  life  insurance  election; 
emergency  data;  application  for 
appointment;  qualification/evaluation 
report;  oath  of  office;  medical 
examination;  security  questionnaire; 
application  for  retired  pay;  application 
for  correction  of  mihtary  records;  field 
for  active  duty;  transfer  or  discharge 
report/Certificate  of  Release  or 
Discharge  from  Active  Duty;  active  duty 
report;  voluntary  reduction;  line  of  duty 
and  misconduct  determinations; 
discharge  or  separation  reviews;  police 
record  checks,  consent/declaration  of 
parent/guardian;  Army  Reserve  Officers 
Training  Corps  supplemental  agreement; 
award  recommendations;  academic 
reports;  casualty  report;  U.S.  field 
medical  card;  retirement  points, 
deferment;  preinduction  processing  and 
commissioning  data;  transcripts  of 
military  records;  summary  sheets  review 
of  conscientious  objector,  election  of 
options;  oath  of  enlistment;  enlistment 
extensions;  survivor  benefit  plans; 
efficiency  reports;  records  of  proceeding, 
10  U.S.C.  section  815  appellate  actions; 
determinations  of  moral  eligibility; 
waiver  of  disqualifications;  temporary 
disability  record;  change  of  name; 
statements  for  enlistment; 
acknowledgments  of  service 
requirements;  retired  benefits; 
application  for  review  by  physical 


evaluation  board  and  disability  board; 
appointments;  designations;  evaluations; 
birth  certificates;  photographs; 
citizenship  statements  and  status; 
educational  constructive  credit 
transcripts;  flight  status  board  reviews; 
assignment  agreements,  limitations/ 
waivers/election  and  travel;  efficiency 
appeals;  promotion/reduction/ 
recommendations,  approvals/ 
declinations  announcements/ 
notifications,  reconsiderations/ 
worksheets  elections/letters  or 
memoranda  of  notification  to  deferred 
officers  and  promotion  passover 
notifications;  absence  without  leave  and 
desertion  records;  FBI  reports;  Social 
Security  Administration 
correspondence;  miscellaneous 
correspondence,  documents,  and 
military  orders  relating  to  military 
service  including  information  pertaining 
to  dependents,  interservice  action,  in- 
service  details,  determinations,  reliefs, 
component;  awards,  pay  entitlement, 
released,  transfers,  and  other  military 
service  data. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301  and  Executive  Order  9397. 
FURPOSE(S): 

These  records  are  created  and 
maintained  to  manage  the  member's 
Army  service  effectively;  document 
historically  a  member's  military  service, 
and  safeguard  the  rights  of  the  member 
and  the  Army. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  Department  of  State  to  issue 
passport/ visa;  to  document  persona- 
non-grata  status,  attache  assignments, 
and  related  administration  of  personnel 
assigned  and  performing  duty  with  the 
Depart.Tient  of  State. 

To  the  Department  of  Treasury  to 
issue  bonds;  to  collect  and  record 
income  taxes. 

To  the  Department  of  Justice  to  file 
fingerprints  to  perform  investigative  and 
judicial  functions. 

To  the  Department  of  Agriculture  to 
coordinate  matters  related  to  its 
advanced  education  program. 

To  the  Department  of  Labor  to 
accomplish  actions  required  under 
Federal  Employees  Compensation  Act. 

To  the  Department  of  Health  and 
Human  Services  to  provide  services 
authorized  by  medical,  health,  and 
related  functions  authorized  by  10  U.S.C. 
1074  through  1079. 

To  the  Nuclear  Regulatory 
Commission  to  accomplish  requirements 


incident  to  Nuclear  Accident/Incident 
Control  Officer  functions. 

To  the  American  Red  Cross  to 
accomplish  coordination  and  service 
functions  including  blood  donor 
programs  and  emergency  investigative 
support  and  notifications. 

To  the  Civil  Aeronautics  Board  to 
accomplish  fiight  qualifications, 
certification  and  licensing  actions. 

To  the  Federal  Aviation  Agency  to 
determine  rating  and  certification 
(including  medical)  of  in-service 
aviators. 

To  the  General  Services 
Administration  for  records  storage  and 
archival  services  and  for  printing  of 
directories  and  related  material  which 
includes  personal  data. 

To  the  U.S.  Postal  Service  to 
accomplish  postal  service  authorization 
involving  postal  officers  and  mail  clerk 
authorizations. 

To  the  Department  of  Veterans  Affairs 
to  provide  information  relating  to 
service,  benefits,  pensions,  in-service 
loans,  insurance,  and  appropriate 
hospital  support. 

To  the  Bureau  of  Immigration  and 
Naturalization  to  comply  with  status 
relating  to  alien  registration,  and  annual 
residence/location. 

To  the  Office  of  the  President  of  the 
United  States  of  America  to  exchange 
required  information  relating  to  White 
House  Fellows,  Regular  Army 
promotions,  aides,  and  related  support 
functions  staffed  by  Army  members. 

To  the  Federal  Maritime  Commission 
to  obtain  licenses  for  military  members 
accredited  as  captain,  mate,  and  harbor 
master  for  duty  as  Transportation  Corps 
warrant  officer. 

To  each  of  the  several  states,  and  U.S. 
possessions  to  support  state  bonus 
application:  to  fulfill  income  tax 
requirements  appropriate  to  the  service 
member's  home  of  record;  to  record 
name  changes  in  state  bureaus  of  vital 
statistics;  and  for  National  Guard 
affairs. 

Civilian  educational  and  training 
institutions  to  accomplish  student 
registration,  tuition  support,  tests,  and 
related  requirements  incident  to  in- 
service  education  programs  in 
compliance  with  10  U.S.C.  chapters  102 
and  103. 

To  the  Social  Security  Administration 
to  obtain  or  verify  Social  Security 
Account  Number;  to  transmit  Federal 
Insurance  Compensation  Act  deductions 
made  from  members'  wages. 

To  the  Department  of  Transportation 
to  coordinate  and  exchange  necessary 
information  pertaining  to  inter-service 
relationships  between  U.S.  Coast  Guard 
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(USCG)  and  U.S.  Army  when  service 
members  perform  duty  with  the  USCG. 

To  the  Civil  authorities  for  compliance 
with  10  U.S.C.  814. 

To  the  U.S.  Information  Agency  to 
investigate  applicants  for  sensitive 
positions  pursuant  to  Executive  Order 
10450. 

To  the  Federal  Emergency 
Management  Agency  to  facilitate 
participation  of  Army  members  in  civil 
defense  planning  training,  and 
emergency  operations  pursuant  to  the 
military  support  of  civil  defense  as 
prescribed  by  DOD  Directive  3025.10, 
Military  Support  of  Civil  Defense,  and 
Army  Regulation  500-70.  Military 
Support  of  Civil  Defense. 

To  the  Director  of  Selective  Service 
System  to  Report  of  Non-registration  at 
Time  of  Separation  Processing,  of 
individuals  who  decline  to  register  with 
Selective  Service  System.  Such  report 
will  contain  name  of  individual,  date  of 
birth.  Social  Security  Number,  and 
mailing  address  at  time  of  separation. 

Other  elements  of  the  Federal 
Government  pursuant  to  their  respective 
authority  and  responsibility. 
.    To  the  Military  Banking  Facilities 
Overseas.  Information  as  to  current 
military  addresses  and  assignments  may 
be  provided  to  mihtary  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the  individual, 
the  U.S.  Government  will  be  liable  for 
the  losses  the  facility  may  incur. 

Note:  Record  of  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  therein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  29()dd-3 
and  290ee-3.  These  statutes  take  precedence 
over  the  Privacy  Act  of  1974,  in  regard  to 
accessibility  of  such  records  except  to  the 
individual  to  whom  the  record  pertains. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices  do 
not  apply  to  this  system. 


POUaES  AND  PRACTICES  FOR  STORINa, 
RETRIEVINO,  ACCES8INQ,  RETAININO,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 
STORAQE: 

Microfiche  stored  randomly  in 
electromechanical  storage/retrieval 
devices.  Temporary  files  consist  of 
paper  records  in  file  folders;  selected 
data  automated  for  management 
purposes  on  tapes,  disks,  cards,  and 
other  computer  media. 

RETRIEVABILrrY: 

Alphabetically  by  surname; 
automated  data  retrievable  by  name. 
Social  Security  Number,  or  ADP 
parameter,  records  of  reserve,  retired, 
and  deceased  persons  retrieved  by 
Social  Security  Number  terminal  digit 
sequence. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel; 
automated  records  are  further  protected 
by  authorized  password  system  for 
access  terminals,  controlled  access  to 
operations  locations,  and  controlled 
output  distribution. 

RETENTION  AND  DISPOSAL: 

Microfiche  and  paper  records  are 
permanent;  retained  in  active  file  until 
termination  of  service,  following  which 
they  are  retired  to  the  U.S.  Army 
Reserve  Personnel  Center.  9700  Page 
Boulevard,  St  Louis,  MO  63132-5200. 

SYSTEM  MANA0ER(8)  AND  ADDRESS(ES): 

Commander.  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
following: 

Inquiries  for  records  of  commissioned 
or  warrant  officers  (including  members 
of  Reserve  Components]  serving  on 
active  duty  should  be  sent  to  the 
Commander.  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-MSR,  200 
Stovall  Street,  Alexandria  VA  22332- 
0400. 

Inquiries  for  records  of  enlisted 
members  (including  members  of  Reserve 
Components)  serving  on  active  duty 
should  be  sent  to:  Commander.  U.S. 
Army  Enlisted  Records  and  Evaluation 
Center,  Fort  Benjamin  Harrison.  IN 
46249-5301.  Inquiries  for  records  of 
commissioned  oncers  or  warrant 
officers  in  a  reserve  status  not  on  active 
duty,  or  Army  enlisted  reservists  not  on 
active  duty,  or  members  of  the  National 
Guard  who  performed  active  duty,  or 
commissioned  oflicers.  warrant  officers. 


or  enlisted  members  in  a  retired  status 
should  be  sent  to  the  Commander,  U.S. 
Army  Reserve  Personnel  Center,  9700 
Page  Boulevard,  St  Louis,  MO  63132- 
5200. 

Inquiries  for  records  of  commissioned 
officers  and  warrant  officers  who  were 
completely  separated  from  the  service 
after  June  30, 1917.  or  enlisted  members 
who  were  completely  separated  after 
October  31, 1912,  or  for  records  of 
deceased  Army  personnel  should  be 
sent  to  the  Chief.  National  Personnel 
Records  Center.  General  Services 
Administration,  9700  Page  Boulevard,  St. 
Louis,  MO  63132-5200. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  service 
identification  number,  military  status, 
and  current  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  following: 

Inquiries  for  records  of  commissioned 
or  warrant  officers  (including  members 
of  Reserve  Components)  serving  on 
active  duty  should  be  sent  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-MSR.  200 
Stovall  Street.  Alexandria.  VA  22332- 
0400. 

Inquiries  for  records  of  enlisted 
members  (including  members  of  Reser\'e 
Components)  serving  on  active  duty 
should  be  sent  to:  Commander,  U.S. 
Army  Enlisted  Records  and  Evaluation 
Center,  Fort  Benjamin  Harrison,  IN 
46249-5301. 

Inquiries  for  records  of  commissioned 
officers  or  warrant  officers  in  a  reserve 
status  not  on  active  duty,  or  Army 
enlisted  reservists  not  on  active  duty,  or 
members  of  the  National  Guard  who 
performed  active  duty,  or  commissioned 
officers,  warrant  officers,  or  enlisted 
members  in  a  retired  status  should  be 
sent  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Center.  9700  Page 
Boulevard.  St  Louis,  MO  63132-5200. 

Inquiries  for  records  of  commissioned 
officers  and  warrant  officers  who  were 
completely  separated  from  the  service 
after  June  30, 1917,  or  enlisted  members 
who  were  completely  separated  after 
October  31. 1912.  or  for  records  of 
deceased  Army  personnel  should  be 
sent  to  the  Chief.  National  Personnel 
Records  Center,  General  Services 
Administration,  9700  Page  Boulevard,  St. 
Louis.  MO  63132-5200. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  number,  military  status, 
and  current  address. 
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COWTESTmO  RECORD  PROCEDURES: 

The  Anny's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Enlistment,  appointment,  or 
commission  related  forms  pertaining  to 
individual's  military  status;  academic, 
training,  or  qualifications  records 
acquired  prior  to  or  during  military 
service;  correspondence,  forms,  records, 
documents  and  other  relevant  papers  in 
Department  of  the  Army,  other  Federal 
agencies,  or  state  and  local 
governmental  entities;  civilian  education 
and  training  institutions;  and  members 
of  the  public  when  information  is 
relevant  to  the  Service  Member. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

A0640-10CTAPC 

System  name: 

Career  Management  Individual  Files 
(50  FR  22188,  May  29, 1985). 

Cfianges: 


System  location: 

Delete  entry  and  replace  with  "U.S. 
Total  Army  Personnel  Command.  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400.  Decentralized  segments  exist  at 
the  General  Officer  Management  Office. 
Judge  Advocate  General's  Office,  and 
the  Chief  of  Chaplains  office.  Official 
mailing  addresses  may  be  obtained  from 
U.S.  Total  Army  Personnel  Command." 
*        •        •        • 

Storage: 

Delete  "computerized  database"  after 
"card  file". 


Retn'ei  ability: 

Delete  entry  and  replace  with  "By 
individual's  surname  and/or  Social 
Security  Number." 

Retention  and  disposal: 

Delete  entry  and  replace  with 
"Records,  which  are  duplicates  of  the 
Official  Military  Personnel  File,  are 
destroyed  upon  separation  of  the  service 
member  from  active  duty  by  reason  of 
discharge,  transfer,  retirement,  or 
death." 

System  managerfs)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 


Personnel  Conunand,  200  Stovall  Street, 
Alexandria.  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
following: 

For  information  concerning  general 
officers:  General  Officer  Management 
Office,  Room  2E749.  Pentagon, 
Washington,  DC  20310-0200. 

For  information  concerning  chaplains: 
Chief  of  Chaplains,  Room  1E417,  The 
Pentagon.  Washington,  DC  20310-0200. 
'  For  information  concerning  officers  of 
The  Judge  Advocate  General  Corps:  The 
Judge  Advocate  General,  Room  2E444, 
The  Pentagon,  Washington,  DC  20310- 
0200. 

For  information  pertaining  to  all  other 
soldiers:  Commander,  U.S.  Total  Army 
Personnel,  ATTN:  TAPC-OP  (for 
officers)  or  ATTN:  TAPC-EP  (for 
enlisted).  200  Stovall  Street,  Alexandria, 
VA  22332-0400." 

Individual  should  provide  the  full 
name,  Social  Security  Number,  service 
identification  number,  military 
occupational  specialty,  military  status, 
current  home  address  and  telephone 
number,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  following: 

For  information  concerning  general 
officers:  General  Officer  Management 
Office,  Room  2E749,  Pentagon, 
Washington.  DC  20310-0200. 

For  information  concerning  chaplains: 
Chief  of  Chaplains.  Room  1E417.  The 
Pentagon.  Washington.  DC  20310-0200. 

For  information  concerning  officers  of 
The  Judge  Advocate  General  Corps:  The 
Judge  Advocate  General.  Room  2E444, 
The  Pentagon,  Washington,  DC  20310- 
0200. 

For  information  pertaining  to  all  other 
soldiers:  Commander,  U.S.  Total  Army 
Personnel,  ATTN:  TAPC-OP  (for 
officers)  or  ATTN:  TAPC-EP  (for 
enlisted).  200  Stovall  Street.  Alexandria. 
VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  number,  military 
occupational  specialty,  military  status, 
current  home  address  and  telephone 
number,  and  signature. 


A064a-10cTAPC 

SYSTEM  NAME: 

Career  Management  Individual  Files. 

SYSTEM  LOCATION: 

U.S.  Total  Army  Personnel  Command. 
200  Stovall  Street.  Alexandria,  VA 
22332-0400.  Decentralized  segments 
exist  at  the  General  Officer 
Management  Office.  Judge  Advocate 
General's  Office,  and  the  Chief  of 
Chaplains  Office.  Official  mailing 
addresses  may  be  obtained  from  U.S. 
Total  Army  Personnel  Command. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  members  of  the  U.S.  Army 
in  enlisted  grades  of  El  through  E9,  all 
warrant  officers  and  commissioned 
officers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Orders;  record  briefs;  statements  of 
preference;  school  credit  papers; 
transcripts:  details;  career  personnel 
actions;  correspondence  from  indix'idual 
concerned;  original  copy  of  efficiency 
report;  appeal  actions;  assignment 
memoranda  and  requests  for  orders; 
memoranda  concerning  professional 
development  actions;  classification  data; 
service  awards;  service  agreements; 
variable  inventive  pay  data;  memoranda 
of  interviews;  assignment  applications; 
resumes  of  qualifications,  personal 
background  and  experience  supporting 
service  member's  desires,  nominative 
action  by  career  managers;  academic 
reports;  copies  of  admonition/ 
reprimands  imposed  under  Article  15. 
UCMJ,  letters  of  appreciation/ 
commendation/recommendation; 
reports/letters  from  accredited 
educational  and  training  organizations; 
and  similar  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  10  U.S.C  3013;  and 
Executive  Order  9397. 

PURPOSE(S): 

To  manage  member's  Army  career, 
including  assignments,  counseling,  and 
monitoring  professional  development. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Anny's 
compilation  of  record  system  notices. 

POUCICS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THC  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  card  files. 
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retrievabiuty: 

By  individual's  surname  and/or  Social 
Security  Number. 

SAPEQUAROS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  career 
management  activity  personnel. 

RETENTION  AND  DISPOSAL: 

Records  (which  are  duplicates  of  the 
Official  Military  Personnel  File)  are 
destroyed  upon  separation  of  the  service 
member  from  active  duty  by  reason  of 
discharge,  transfer,  retirement,  or 
death." 

SYSTEM  MANAGER(S)  AND  ADORESS(ES): 

Commander.  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
following: 

For  information  concerning  general 
officers:  General  Officer  Management 
Office.  Room  2E749.  Pentagon, 
Washington,  DC  20310-0200. 

For  information  concerning  chaplains: 
Chief  of  Chaplains,  Room  lE4l7,  The 
Pentagon,  Washington,  DC  20310-0200. 

For  information  concerning  officers  of 
The  Judge  Advocate  General  Corps:  The 
Judge  Advocate  General,  Room  2E444.  ' 
The  Pentagon.  Washington,  DC  20310- 
0200. 

For  information  pertaining  to  all  other 
soldiers:  Commander.  U.S.  Total  Army 
Personnel.  ATTN:  TAPC-OP  (for 
officers)  or  ATTN:  TAPC-EP  (for 
enlisted).  200  Stovall  Street.  Alexandria, 
VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  number,  military 
occupational  specialty,  military  status, 
current  home  address  and  telephone 
number,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
•about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  following: 

For  information  concerning  general 
officers:  General  Officer  Management 
Office,  room  2E749,  Pentagon, 
Washington,  DC  20310-0200. 

For  information  concerning  chaplains: 
Chief  of  Chaplains.  Room  1E417.  The 
Pentagon,  Washington,  DC  20310-0200. 

For  information  concerning  officers  of 
The  Judge  Advocate  General  Corps:  The 
Judge  Advocate  General,  Room  2E444, 
The  Pentagon.  Washington.  DC  2031O- 
0200. 


For  information  pertaining  to  all  other 
soldiers:  Commander.  U.S.  Total  Army 
Personnel.  ATTN:  TAPC-OP  (for      " 
officers)  or  ATTN:  TAPC-EP  (for 
enlisted),  200  Stovall  Street,  Alexandria, 
VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  service 
identification  number,  military 
occupational  specialty,  military  status, 
current  home  address  and  telephone 
number,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  contesting 
contents  and  appealing  initial 
determinations  are  contained  in  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  enlistment, 
appointment,  or  commission  related 
forms  pertaining  to  the  service  member 
having  a  current  active  duty  status; 
academic,  training,  and  qualifications 
records  acquired  incident  to  military 
service;  correspondence,  forms, 
documents  and  other  related  papers 
originating  in  or  collected  by  the 
military  department  for  management 
purposes. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0672-5-1TAPC 

System  name: 

Military  Award  Case  File  (50  FR 
22201.  May  29, 1985). 

Changes: 

***** 

System  location: 

Delete  "U.S.  Army  Military  Personnel 
Center"  and  substitute  "U.S.  Total  Army 
Personnel  Command";  add  at  the  end 
"Official  mailing  address  may  be 
obtained  from  U.S.  Total  Army 
Personnel  Command." 
***** 

System  managerfsj  and  addressfes): 

Delete  "U.S.  Army  Military  Personnel 
Center"  and  replace  with  "U.S.  Total 
Army  Personnel  Command." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-PDA.  200 
Stovall  Street.  Alexandria.  VA  22332- 
0400. 


Individual  should  provide  the  full 
name.  Social  Security  Number,  grade 
and  branch  of  service,  name  of  award/ 
honor,  and  current  address." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-PDA,  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  grade 
and  branch  of  service,  name  of  award/ 
honor,  and  current  address." 


A0672-5-1TAPC 

SYSTEM  NAMC 

Military  Award  Case  File. 

SYSTEM  LOCATION: 

U.S.  Total  Army  Personnel  Command. 
200  Stovall  Street.  Alexandria.  VA 
22332-0400.  Segments  exist  at  Army 
commands  which  have  been  delegated 
authority  for  approval  of  an  award. 
Official  mailing  addresses  may  be 
obtained  from  the  U.S.  Total  Army 
Personnel  Command. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel  on  active  duty, 
members  of  reserve  components,  U.S. 
civilians  serving  with  US  Army  units  in 
a  combat  zone,  and  deceased  former 
members  of  the  U.S.  Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTtM: 

Files  include  recommendations  for  an 
award;  endorsements;  award  board 
approvals/disapprovals;  citation  texts; 
Department  of  Army  letter  orders/ 
general  orders;  related  papers 
supporting  the  award;  correspondence 
among  the  Army;  service  member,  and 
individuals  having  knowledge/ 
information  relating  to  the  service 
member  concerned  or  the  act  or 
achievement  for  which  an  award  is 
recomniended. 

AUTHORrrr  for  maintenance  of  the 
system: 

10  U.S.C.  chapters  57,  357;  5  U.S.C. 
301;  and  Executive  Order  9397. 

PURPOSC(s): 

To  consider  individual  nominations 
for  awards  and/or  decorations;  record 
final  action;  maintain  individual  award 
case  files. 
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ROUTINE  USES  FOR  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATESORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES.' 

Information  may  be  disclosed  to 
public  and  private  organizations 
including  news  media,  which  grant  or 
publicize  awards  or  honors. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSINO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Paper  records  in  file  folder, 

RETRIEVABIUTV: 

By  nominee's  name. 

SAFEGUARDS: 

Records  are  accessible  only  to 
designated  individuals  having  official 
need  therefor  in  the  performance  of 
assigned  duties. 

RETENTION  AND  DISPOSAL: 

Approval/disapproval  authorities: 
Approved  awards  relating  to  wartime 
and/or  combat  activities  are  held 
permanently.  Approved  peacetime 
awards  and  all  disapproved  awards  are 
held  for  25  years. 

SYSTEM  MANAGER  AND  ADORESS(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-PDA,  200 
Stovall  Street.  Alexandria.  VA  22332- 
0400. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  grade 
and  branch  of  service,  name  of  award/ 
honor,  and  current  address. 

RECOflS  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-PDA.  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  grade 
and  branch  of  service,  name  of  award/ 
honor,  and  current  address. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 


contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  Recommendation  for  Awards 
(DA  Form  638}  with  supporting  records, 
forms,  statements,  letters,  and  similar 
documents  originated  by  persons  other 
than  the  awardee  and  other  individuals 
having  information  useful  in  making  an 
award  determination. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A068a-31aTAPC 

System  name: 

Officer  Personnel  Management 
Information  System  (OPMIS)  (50  FR 
22185,  May  29, 1985]. 

Changes: 

♦  *         »         •         • 

System  location: 

Delete  entry  and  replace  with  "U-S. 
Total  Army  Personnel  Command.  200 
Stovall  Street.  Alexandria.  VA  22332- 
0400." 

«         *         *         •         « 

Categories  of  records  in  the  system: 

Seventh  subparagraph,  delete  "Army 
Requirements  Board  (AERB)"  and 
replace  with  "Army  Education 
Requirements  System  (AERS) ";  delete 
the  eighth  subparagraph  and  replace 
with  "Army  Education  Requirements 
System  (AERS)  File  contains  selected 
information  from  the  OMF  for  officer 
and  warrant  officer  personnel  who  are 
serving  or  are  projected  to  serve  in  an 
AERS  approved  position  requiring 
graduate  level  education. " 
«        *        *        •        • 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  "Information  may  be  disclosed 
to:";  add  at  the  end  of  the  last 
subparagraph  "also  apply  to  this 
system." 

•  *        *        •        • 

System  manager(s)  and  addressles). 

Delete  entry  and  replace  with 
"Commander.  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street. 
Alexandria.  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  il 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 


Command.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  identify  the  specific 
category  of  record  involved,  whether 
awaiting  active  duty,  active  retired,  or 
separated  and  give  return  address. 

Blanket  requests  for  information  from 
this  consolidated  system  will  not  be 
accepted.  If  awaiting  active  duty, 
specify  the  date  thereof;  if  separated, 
individual  must  stale  date  of 
separation." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command.  200  Stovnll 
Street.  Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  current 
address,  and  identify  the  specific 
category  of  record  involved,  whether 
awaiting  active  duty,  active  retired,  or 
separated  and  give  return  address. 

Blanket  requests  for  information  from 
this  consolidated  system  will  not  be 
accepted.  If  awaiting  active  duty, 
specify  the  date  thereof:  if  separated, 
individual  must  state  dale  of 
separation  ' 


A0680-31aTAPC 

SYSTEM  name: 

Officer  Personnel  Management 
Information  System  (OPMIS). 

SYSTEM  LOCATION: 

U.S.  Total  Army  Personnel  Command 
200  Stovall  Street.  Alexandria.  VA 
22332-0400. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  projected  for  entrance  into 
the  Army  officer  corps;  Army  officer  and 
warrant  officer  personnel  projected  to 
enter  on  active  duty,  separated,  or  in- 
retired  status:  individuals,  civilian  and 
military,  who  serve  as  senior  rating 
officials  on  the  officer  evaluation  reports 
(OERs)  of  Army  officers. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Officer  Master  File  (OMF)  contains 
name.  Social  Security  Number,  grade 
and  date  of  rank,  appointment  and 
service  agreement,  service  dala  and 
date,  promotion,  assignment, 
qualifications,  specialties,  efficiency, 
education  and  training,  occupation, 
language,  career  pattern,  awards  and 
badges,  physical  location,  separation. 
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retirement,  date  and  place  of  birth,  race, 
religion,  ethnic  group,  dependents,  sex. 
citizenship,  marital  status,  and  mailing 
address. 

Management  Accession  Information 
System  (AMIS)  contains  selected 
information  for  the  OMF,  date  of  entry 
on  active  duty,  personal  demographic 
data,  and  assignment  information. 

Assignments  and  Training  Selection 
for  Reserve  Officer  Training  Corps 
(ROTC)  graduates  contains  selected 
information  from  the  OMF.  the  cadet's 
preference  statement  for  specialty 
(branch),  duty  and  initial  training: 
Reserve  Forces  duty  or  delay  selection. 
Regular  Army  selection  and  branch 
selection. 

Officer  Evaluation  Reporting  System 
contains  selected  information  from  the 
OMF;  selection  board  status:  OER 
suspense  indicator  for  action  being 
taken  to  obtain  missing  or  erroneous 
OER;  selected  information  for  each  of 
the  last  ten  OERs;  and  the  name.  Social 
Security  Number.. and  rating  history  of 
each  individual,  military  and  civilian, 
who  has  served  as  the  senior  rating 
official  for  an  active  duty  Army  officer. 

Officer  Distribution  and  Assignment 
System  (ODAS)  contains  selected 
information  from  the  OMF.  projected 
assignment  information  for  officers  and 
warrant  officers  who  are  being 
reassigned. 

Reserve  Officer  Training  Corps 
Instructor  File  contains  selected 
information  from  the  OMF  and  the 
following  information  pertaining  to 
ROTC  instructors;  ROTC  detachment, 
duty  station,  date  assigned  to  ROTC 
detachment,  date  projected  to  be 
reassigned. 

Officer  Civil  Schools  Management 
Information  System  (CSMIS)  contains 
the  following  selected  information  from 
the  OMF  and  the  following  information 
concerning  officer  and  warrant  officer 
personnel  participating  or  who  have 
participated  in  the  Army  sponsored 
degree  completion  program;  school 
attended,  start  and  completion  dates, 
degree  level  and  discipline,  and  Army 
Education  Requirements  System  (AERS) 
positions. 

Army  Education  Requirements  System 
File  contains  selected  information  from 
the  OMF  for  officer  and  warrant  officer 
personnel  who  are  serving  or  are 
projected  to  serve  in  an  AERS  approved 
position  requiring  graduate  level 
educatioo. 

U.S.  Army  Military  Academy  (USMA) 
Potential  Instructor  File  contains 
selected  information  from  the  OMF  and 
the  following  information  pertaining  to 
previous,  current,  and  potential 
instructors  for  the  USMA  teaching  staff: 


academic  department  and  projected 
availability  for  USMA  instructor  duty. 

AUTHOMITY  fOM  MiMNTKIUNCf  OF  TMC 
SYSTEM: 

5  U.S.C.  301: 10  U.S.C.  3013;  and 
Executive  Order  9397. 

PURPOSC(S): 

Information  is  used  for  personnel 
management  strength  accounting, 
manpower  management,  accessioning 
and  determining  basic  entry  specialty 
(branch)  and  initial  duty  assignments; 
tracking  Officer  Evaluation  Reports,  the 
rating  history  of  senior  rating  official's 
rating  history  on  individual  OERs 
producing  reports  on  active  duty  officers 
who  have  served  as  senior  rating 
officials:  managing  instructor  population 
at  ROTC  detachments  and  USMA: 
tracking  information  relating  to  the 
Army  Degree  Completion  Civil  School 
Program:  transmitting  necessary 
assignment  instructions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  Social  Security  Administration 
to  verify  Social  Security  Numbers. 

To  the  Smithsonian  Institution  (The 
National  Museum  of  American  History): 
Copy  of  the  U.S.  Army  Active  Duty 
Register,  for  historical  research 
purposes  (not  authorized  for  public 
display). 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORtNO, 
RETRIEV1NO.  ACCESSINO,  RETAININO,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE 

Computer  magnetic  tapes  and  discs. 

RETfUEVABILmr: 

By  Social  Security  Number,  name,  or 
other  individual  identifying 
characteristics. 

SAFEGUARDS 

Physical  security  devices,  guards, 
computer  hardware  and  software 
features,  and  personnel  clearances. 
Automated  media  are  protected  by 
authorized  password  for  system, 
controlled  access  to  operator  rooms  and 
controlled  output  distribution. 

RETENTION  AMD  DISPOSAL: 

Records  are  retained  on  the  active 
OMF  files  for  4  months  after  separation. 
Historical  OMF  records  are  retained 
dating  back  to  FY  1970.  Accessions  in 
AMIS  are  retained  on  active  file  until 
effective  date  of  accession  and  are  then 
placed  on  a  history  file  for  a  period  of  6 


months.  Records  in  the  ROTC  Graduate 
Assignment  and  Training  Selection  File 
are  retained  for  approximately  400  days 
after  the  file  is  created  (approximately 
December  each  year).  Historic  files  for 
the  OER  system  are  kept  for  the  life  of 
the  system.  All  other  records  are 
retained  for  active  duty  only  until  the 
individual  is  released  from  active  duty 
and  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS<BS): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria.  VA  22332-040a 

NOTIFICATION  PROCCOURE 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Total  Army  Personnel 
Command.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  current 
address,  and  identify  the  specific 
category  of  record  involved,  whether 
awaiting  active  duty,  active  retired,  or 
separated  and  give  return  address. 

Blanket  requests  for  information  from 
this  consolidated  system  will  not  be 
accepted.  If  awaiting  active  duty, 
specify  the  date  thereof;  if  separated, 
individual  must  state  date  of  separation. 

RECORD  ACCESS  PROCEDUNKS: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  200  Stovall 
Street.  Alexandria,  VA  22332-O40a 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  identify  the  specific 
category  of  record  involved,  whether 
awaiting  active  duty,  active  retired,  or 
separated  and  give  return  address. 

Blanket  requests  for  information  from 
this  consolidated  system  will  not  be 
accepted.  If  awaiting  active  duty, 
specify  the  date  thereof;  if  separated, 
individual  must  state  date  of  separation. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATBQORliS: 

From  the  individual  Army  records 
and  reports,  other  Federal  agencies  and 
departments. 
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EXEMPTIONS  CLAIMED  FON  THE  SYSTEM: 

None. 
A068O-31bTAPC 

System  name: 

Enlisted  Personnel  Management 
Information  System  (EPMIS)  (50  FR 
22186.  May  29. 1985). 

Changes: 


System  location: 

Delete  "U.S.  Anny  Military  Personnel 
Center"  and  replace  with  "U.S.  Total 
Army  Personnel  Command". 
***** 

System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Total  Army 
Personnel  Command.  200  Stovall  Street, 
Alexandria,  VA  22332-0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-EP,  200  Stovall 
Street,  Alexandria,  VA  22332-0400. 

Information  regarding  the  Enlistment 
Evaluation  system  should  be  obtained 
from  the  Commander,  U.S.  Army 
Enlisted  Records  Evaluation  Center.  Fort 
Benjamin  Harrison,  IN  46249-5301. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  identify  the  specific 
category  of  record  involved." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Total 
Army  Personnel  Command.  ATTN: 
TAPC-EP.  200  Stovall  Street. 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  identify  the  specific 
category  of  record  involved,  whether 
awaiting  active  duty,  active  retired  or 
separated. 

Blanket  requests  for  information  from 
this  consolidated  system  will  not  be 
accepted.  If  awaiting  active  duty, 
specify  the  date  thereof;  if  separated, 
individual  must  state  date  of  separation. 

Visits  are  limited  to  U.S.  Total  Army 
Personnel  Conmiand.  Information  from 
the  Enlisted  Evaluation  System  should 
be  obtained  from  either  the  servicing 
military  personnel  office,  the 


headquarters  of  the  individual's 
organizational  station,  or  the  U.S.  Army 
Enlisted  Records  Evaluation  Center. 
For  personal  visits,  the  individual 
must  be  able  to  provide  acceptable 
identification  and  give  verbal 
information  to  verify  the  record." 


A0680-31bTAPC 

SYSTEM  name: 

Enlisted  Personnel  Management 
Information  System  (EPMIS). 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command. 
200  Stovall  Street,  Alexandria,  VA 
22332-0400.  The  Enlisted  Evaluation 
System  is  maintained  at  U.S.  Army 
Enlisted  Records  Evaluation  Center,  Fort 
Benjamin  Harrison,  IN  46249-5301. 

categories  of  individuals  covered  by  the 
system: 

Army  enlisted  personnel  on  active 
duty;  non-prior  service  and  prior  service 
persormel  who  either  have,  or  indicate  a 
desire  to  enlist  in  the  U.S.  Army,  U.S. 
Army  National  Guard,  or  U.S.  Army 
Reserves;  initial  active  duty  training 
personnel  undergoing  basic  training  or 
advanced  individual  training;  former 
military  personnel  who  are  applicants 
for  enlistment  in  grades  El  to  E9. 

categories  of  records  in  the  system: 

Enlisted  Master  File  (EMF)  contains 
name.  Social  Security  Number,  sex,  race, 
citizenship,  religion,  marital  status, 
dependents,  date  and  place  of  birth, 
residence,  assignments,  physical  profile, 
ethnic  group,  grade/date  of  rank, 
enlistment  and  service  promotion 
qualifications,  military  occupational 
skill  code,  education  and  training, 
aptitude,  separation,  retirement,  and 
mailing  address. 

Recruit  Quota  System  (REQUEST) 
contains  selected  information  from  EMF 
and  soldier's  educational  level  achieved 
and  school  subjects,  driver's  license, 
color  perception,  aptitude  battery 
scores,  audio  perception  score,  defense 
language  aptitude  battery  score,  motor 
vehicle  battery  test  score;  type  of 
enlistment  and  date,  term,  and  option; 
initial  processing  and  training 
assignments,  types,  locations,  and  dates; 
unit  of  assignment  identification,  system 
identification  of  location  that  created 
accession  record,  recruiter  identification 
and  recruiting  area  credit  code. 

Enlisted  Training  Base  contains 
selected  information  from  EMF  and  the 
soldier's  enlistment  and  service, 
assignment,  enlistment  commitments  by 
MOS  and  type,  college  subjects,  civilian 
acquired  skills,  advanced  or  basic 
individual  training  start  and  graduation 


date,  location  and  MOS.  follow-on  MOS 
location  training  recommended  versus 
preferred,  aptitude  area  scores  and 
categories. 

Enlisted  Year  Management  File 
(RETAIN)  contains  selected  information 
from  the  EMF  and  control  number, 
reclassification/enlistment  action,  type 
of  enlistment,  basic  active  service  data, 
estimated  termination  of  service, 
reenlistment  date,  civilian  education, 
career  management  field,  primary 
military  occupational  specialty  code  and 
date  of  award,  source  of  new  Primary 
Occupational  Specialty  Code,  personnel 
charged  to  school  code,  status  of 
application,  assignment  code,  date  of 
last  status  change,  current  location,  year 
group,  security  investigation  status  and 
term  reenlisted. 

Enlisted  Linguist  Data  Base  contains 
selected  information  from  the  EMF  and 
foreign  language  code,  listening  and 
reading  proficiency,  ratings  and  scores, 
dates  of  evaluation  test  or  interview, 
how  each  language  capability  was 
acquired,  with  the  principal  type,  highest 
level  and  most  recent  date  of  proficiency 
in  each  foreign  language. 

Enlisted  Evaluation  System  contains 
selected  information  from  the  EMF  and 
the  soldiers'  primary  and  career 
progression  military  occupational 
specialties,  skill  qualification  test  data, 
enlisted  evaluation  scores  used  to  create 
the  Enlisted  Evaluation  Report  Weighted 
Average  and  other  enlisted  evaluation 
report  data. 

AUTHORrrv  for  maintenance  of  the 
system: 

5  U.S.C.  301  and  Executive  Order  9397. 

purpose(s): 

To  accomplish  personnel 
management,  strength  accounting,  and 
manpower  management  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
Social  Security  Administration  to  verify 
Social  Security  Numbers. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Computer  magnetic  tapes  and  discs; 
computer  printouts. 

retrievability: 

By  Social  Security  Number,  name,  or 
other  individually  identifying 
characteristics. 
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SAFEOUAKD*: 

Information  is  protected  by  physical 
security  devices,  guards,  computer 
hardware  and  software  safeguard 
features,  personnel  clearances  and 
passwords. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  5  years  after 
separation  except  enlisted  linguist  data 
base  records  which  are  retained  8 
months  after  separation. 

SYSTEM  MANAOCR^S)  AND  AODReSS(Et): 

Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command.  ATTN:  TAPC-EP,  200  Stovall 
Street.  Alexandria,  VA  22332-0400. 

Information  regarding  the  Enlistment 
Evaluation  system  should  be  obtained 
from  the  Commander.  U.S.  Army 
Enlisted  Records  Evaluation  Center.  Fort 
Benjamin  Harrison,  IN  46249-5301. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  current 
address,  and  identify  the  specific 
category  of  record  involved. 

RECORD  ACCESS  PROCCOURCS: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-EP.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  current 
address,  and  identify  the  specific 
category  of  record  involved,  whether 
awaiting  active  duty,  active  retired,  or 
.  separated. 

Blanket  requests  for  information  from 
this  consolidated  system  will  not  be 
accepted.  If  awaiting  active  duty, 
specify  the  date  therof;  if  separated, 
individual  must  state  date  of  separation. 

Visits  are  limited  to  U.S.  Total  Army 
Personnel  Command.  Information  from 
the  Enlisted  Evaluation  System  shoud  be 
obtained  from  either  the  servicing 
military  personnel  office,  the 
headquarters  of  the  individual's 
organizational  station,  or  the  U.S.  Army 
Enlisted  Records  Evaluation  Center. 

For  personal  visits,  the  individual 
must  be  able  to  provide  acceptable 
identification  and  give  verbal 
information  to  verify  the  record. 


CONTESTMQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
reciords,  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  from  documents 
and  computet  readable  output,  other 
Department  of  the  Army  staff  agencies 
and  commands,  other  federal  agencies 
and  departments. 

EXEMPTIONS  CLAIMED  POR  THE  SYSTEM: 

None. 
A0690-200TAPC 

System  name: 

Department  of  the  Army  Civilian 
Personnel  Systems  {50  FR  22213,  May  29, 
1985). 

Changes: 

•  •        •        *        • 

System  locastion: 

Delete  "Primary  system  is  the  Civilian 
Personnel  Information  System/Civilian 
Management  File.  Civilian  Personnel 
Directorate,";  delete  "Center"  and 
replace  with  "Command";  add  at  the 
end  "Official  mailing  addresses  may  be 
obtained  from  U.S.  Total  Army 
Personnel  Command." 

•  •        *        •        * 

Categories  of  records  in  the  system: 

Add  "mobilization"  after  "foreign 
language  code". 

•  •        •        •        • 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such- uses: 

Delete  "Information  may  be  disclosed 
to:";  delete  "Veterans  Administration" 
and  replace  with  "Department  of 
Veterans  Affairs";  add  the  following 
subparagraph  at  the  end  "The  "Blanket 
Routine  Uses"  set  forth  at  the  beginning 
of  the  Army's  compilation  of  record 
system  notices  also  apply  to  this 
system." 

•  •        •        •        * 

System  manager(s)  and  address(es): 

Delete  entry  and  replace  with 
"Commander,  U.S.  Totak  Army 
Personnel  Command,  ATTN:  TAPC-CP. 
200  Stovall  Street,  Alexandria,  22332- 
0400." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  In  this  record  system  should 


address  %vritten  inquiries  to  the 
servicing  civilian  personnel  office. 
Official  mailing  addresses  may  be 
obtained  from  Commander,  U.S.  Total 
Army  Personnel  Command,  00  Stovall 
Street,  Alexandria,  VA  22332-0400. 
Individual  should  provide  the  full 
name  and  Social  Security  Number." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  servicing  civilian 
personnel  office.  Official  mailing 
addresses  may  be  obtained  from 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-CP,  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400. 

Individual  should  provide  the  full 
name  and  Social  Security  Number." 

A0690-200TAPC 

SYSTEM  NAME: 

Department  of  the  Army  Civilian 
Personnel  Systems. 

SYSTEM  LOCATION: 

U.S.  Total  Army  Personnel  Command, 
200  Stovall  Street,  Alexandria,  22332- 
0341.  Derivative  Systems  are  maintained 
at  commands,  installations  and 
activities  dependent  on  the  type  of 
system  maintained.  Command-wide 
systems  are  the  Qvilian  Personnel 
Accounting  System  at  U.S.  Army 
Military  District  of  Washington,  the  U.S. 
Army  Corps  of  Engineers  Management 
Information  System,  and  the  Personnel 
Management  Information  System  of  U.S. 
Army  Materiel  Command.  Official 
mailing  addresses  may  be  obtained  from 
U.S.  Total  Army  Personnel  Command. 

CATCeORIES  Of  INDIVIOUALS  COVERED  BY  THS 
system: 

All  U.S.  citizen  appropriated  fund 
employees  and,  in  some  instances,         , 
nonappropriated  fund  employees, 
dependents,  and  foreign  nationals; 
military  personnel  are  included  in  the 
incentive  awards  and  training  programs. 

CATEGORIES  OP  RECORDS  IN  THE  SYSTEM: 

Civilian  personnel  systems  vary  in 
informational  capacity  according  to 
respective  requirements  and  contain 
several  or  all  of  the  following  records: 
Academic  discipline;  career  program; 
citizenship;  date  of  birth:  educational 
level;  employee  tenure;  Federal 
Employees  Group  fife  Insurance; 
functional  classification;  name  of 
employee;  nature  of  action;  occupational 
series;  pay  basis,  pay  plan,  rate 
determinant;  physical  handicap;  position 


50892  Federal  Register  /  Vol.  56,  No.  196  /  Wednesday,  October  9,  1991  /  Notices 


occupied  and  tenure;  military  status; 
salary;  service  computation  date;  sex; 
Social  Security  Number  special  program 
identifier  step  or  rate;  submitting  office 
number  training  data,  including  costs, 
non-duty  hours,  on-duty  hours,  principal 
purpose,  special  interest  program,  date 
of  completion;  type  of  appointment;  unit 
identification  code;  veterans  preference; 
work  schedule;  organizational  and 
position  data,  retention  data;  adverse 
action  data;  Fair  Labor  Standards  Act 
coverage;  cost  of  living  allowances; 
transportation  entitlement;  cost  codes; 
leave  category;  salary  history;  wage 
area;  position  sensitivity;  security 
investigation  data;  security  clearance 
and  access  data;  performance/ 
suggestion/cash  awards;  reemployment 
rights;  training  agreement;  reserve 
status;  vessel  operations  qualifications; 
Government  driver's  license;  food 
handler's  permit;  intern  recruitment  and 
training  data;  career  management  data 
including  performance/potential  ratings; 
employee  evaluation;  qualifications; 
achievements;  dependent  data;  overseas 
sponsor  information;  state  address; 
home  address;  leave  data;  foreign 
language  code,  mobilization.  Records 
are  maintained  for  military  personnel 
participating  in  department-wide 
incentive  awards  and  training  programs 
sponsored  by  operating  civilian 
personnel  offices. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301;  10  U.S.C.  3013;  Executive 
Order  9397. 

PURPOSE(S): 

Information  in  this  system  is  used  by 
civilian  personnel  offices  to  screen 
qualifications  of  employees;  determine 
status,  eligibility,  and  employee's  rights, 
and  benefits  under  pertinent  laws  and 
regulations  governing  Federal 
employment;  compute  length  of  service; 
compile  reports  and  statistical  analyses 
of  civilian  work  force  strength  trends, 
accounting,  and  composition;  and  to 
provide  personnel  services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Department  of  Labor,  Department  of 
Veterans  Affairs,  Social  Security 
Administration,  or  a  national,  State, 
county,  municipal,  or  other  publicly 
recognized  charitable  or  income  security 
administration  agency  (e.g.,  state 
unemployment  compensation  agencies), 
where  necessary  to  adjudicate  a  claim 
under  Office  of  Personnel  Management's 
retirement,  insurance,  or  health  benefits 
program  or  to  conduct  an  analytical 


study  or  audit  of  benefits  being  paid 
under  such  programs. 

Office  of  Federal  Employees  Group 
Life  Insurance,  information  necessary  to 
verify  election,  declination,  or  waiver  or 
regular  and/or  optional  life  insurance 
coverage  or  eligibility  for  payment  of  a 
claim  for  life  insurance. 

Health  insurance  carriers  contracting 
with  Office  of  Personnel  Management  to 
provide  a  health  benefits  plan  under  the 
Federal  Employees  Health  Benefits 
Program,  information  necessary  to 
identify  enrollment  in  a  plan,  to  verify 
eligibility  for  payment  of  a  claim  for 
health  benefits,  or  to  carry  out  the 
coordination  or  audit  of  benefit 
provisions  of  such  contracts. 

Federal,  State,  or  local  agencies  for 
determination  of  an  individual's 
entitlement  to  benefits  in  connection 
with  Federal  Housing  Administration 
programs. 

Officials  of  labor  organizations 
recognized  under  5  U.S.C.  Chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation 
concerning  personnel  policies,  practices, 
and  matters  affecting  working 
conditions. 

Public  and  private  organizations, 
including  news  media,  which  grant  or 
publicize  awards  and/or  honors, 
information  on  individuals  considered/ 
selected  for  incentive  awards  and  other 
honors. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tapes,  drum,  disc,  punched 
cards;  microfilni/fiche;  or  hard  copy. 

retrievabiuty: 

By  Social  Security  Number  and/or 
name. 

SAFEGUARDS: 

Computer  facilities  and  terminals  are 
located  in  restricted  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared,  and  trained. 
Manual  records,  microfilm/fiche,  and 
computer  printouts  are  stored  in  locked 
rooms  or  cabinets  on  military 
installations  or  in  buildings  secured  by 
guards. 

RETENTION  AND  DISPOSAL: 

These  records  are  retained  for  varying 
periods  of  time.  Generally,  they  are 
maintained  for  a  minimum  of  1  year  or 
until  the  employee  transfers  or 
separates.  They  may  also  be  retained 


indefinitely  as  a  basis  for  longiludinal 
work  history  statistical  studies. 

SYSTEM  MANAOER(S)  AND  AODRESS(ES): 

Commander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC-CP. 
200  Stovall  Street,  Alexandria,  VA 
22332-0400. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
servicing  civilian  personnel  office. 
Official  mailing  addresses  may  be 
obtained  from  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-CP,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name  and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  servicing  civilian 
personnel  office.  Official  mailing 
addresses  may  be  obtained  from 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-CP.  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400. 

Individual  should  provide  the  full 
name  and  Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  from  individual's 
official  personnel  file. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  91-24120  Filed  ia-«-91;  8:45  am) 

BILLINQ  CODE  3eiO-01-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department'of  Education. 

action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
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required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  8, 1991. 

addresses:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  room  3208,  New  Executive 
Office  Building,  Washignton.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  5624.  Regional 
Omce  Building  3.  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  P.  Liggett  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  angency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  [5] 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  October  3, 1991. 
Mary  P.  liggett. 

Acting  Director,  Office  of  Information 
Resources  Management 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  National  Education  Longitudinal 
Study  of  1988  (NELS:88)  Second  Follow- 
up  Main  Survey. 

Frequency:  Biennially. 


Affected  Public:  Individuals  or 
households;  State  or  local  governments. 

Reporting  Burden:  Responses — 62,864; 
Burden  Hours — 90,515. 

Recordkeeping  Burden: 
Recordkeepers—0;  Burden  Hours — 0. 

Abstract:  The  purpose  of  this  study  is 
to  collect  data  from  twelfth  graders  and 
their  parents  and  school  administrators 
to  inform  policy  makers  of  the 
educational,  vocational  and  personal 
development  of  these  students. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Reports  of  Financial  Status  and 
Performance  for  the  Veterans  Education 
Outreach  Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden:  Responses — 1,000; 
Burden  Hours — 2,000. 

Recordkeeping  Burden: 
Recordkeepers—0;  Burden  Hours— ^. 

Abstract:  Institutions  of  higher 
education  that  have  participated  in  the 
Veterans  Education  Outreach  Program 
are  to  submit  these  reports  to  the 
Department.  The  Department  uses  the 
information  to  assess  the 
accomplishments  of  project  goals  and 
objectives,  and  to  aid  in  effective 
program  management. 

Office  of  Postsecondary  Education 

Type  of  Review:  Existing  collection  in 
use  without  an  OMB  control  number. 

Title:  Final  Performance  Report  for 
title  III  of  the  Higher  Education  Act  of 
1965,  as  amended. 

Frequency:  At  the  end  of  the  grant 
period. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden:  Responses — 103; 
Burden  Hours — 2,472. 

Recordkeeping  Burden: 
Recordkeepers — 0;  Burden  Hours — 0. 

Abstract:  This  information  is  required 
of  grantees  under  the  Strengthening 
Institutions  Program,  part  A.  title  III  of 
the  Higher  Education  Act  of  1965.  as 
amended.  The  Department  will  use  this 
information  to  evaluate  the 
effectiveness  of  activities  funded  under 
the  program. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 
.  Title:  PajTnents  From  Allotments 
From  Vocational  Rehabilitation 
Services— S  361.86. 

Frequency:  On  occasion. 

Affected  Public:  States  or  local 
governments. 

Reporting  Burden:  Responses — ^9; 
Burden  Hours — 90. 


Recordkeeping  Burden: 
Recordkeepers — 0;  Burden  Hours— 0. 

Abstract-  A  State  must  request  in 
writing  a  waiver  or  modification, 
including  supporting  justification,  if  it 
determines  that  an  exceptional  or 
uncontrollable  circumstance  will 
prevent  it  from  meeting  its  required 
expenditures  from  non-Federal  sources 
(the  Maintenance  of  Effort  level).  The 
Secretary  will  use  the  information  to 
grant  waivers  from  or  modifications  to 
the  State's  Maintenance  of  Effort  level 
requirement. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Extension. 

Title:  Application  for  the  Bilingual 
Education  State  Educational  Agency 
Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses — 57; 
Burden  Hours— 2,280. 

Recordkeeping  Burden: 
Recordkeepers — 0;  Burden  Hours— 0. 

Abstract-  This  form  will  be  used  by 
State  educational  agencies  to  apply  for 
funding  under  the  Bilingual  Education 
State  Educational  Agency  Program.  The 
Department  will  use  this  information  to 
make  grant  awards. 

(FR  Doc.  91-24230  Filed  l(>-fr-«l:  8:45  am] 
MLUNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Rnanclal  Assistance  Notice 
(Unsolicited  Proposal) 

agency:  U.S.  Department  of  Energy 
Field  Office,  Albuquerque. 
action:  Notice  of  Program  Interest 
(NOPI)  for  Support  of  a  Community 
College  Envirotmiental  Education 
Program. 

summary:  The  Department  of  Energy 
(DOE),  Technology  Development  Office 
for  Environmental  Restoration  and 
Waste  Management,  pursuant  to  the 
DOE  Financial  Assistance  Rules,  10  CFR 
part  600,  and  Public  Law  101-510  (11/5/ 
90),  announces  the  establishment  of  a 
Community  College  Environmental 
Education  Program.  Public  Law  101-510 
established  the  DOE  Energy  Science 
Education  Enhancement  Program  to 
encourage  the  development  and 
implementation  of  science,  mathematics, 
and  engineering  education  programs  at 
the  DOE  and  its  research  and 
development  facilities.  This  program  is 
part  of  a  national  effort  to  improve 
science,  mathematics,  and  engineering 
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education  and  provide  more  efTicient 
coordination  linkage  between  the 
science,  mathematics,  and  engineering 
education  programs. 

The  Secretary  of  Energy  established 
the  DOE  policy  in  the  SEN-23-90  notice 
which  supports  special  efforts  directed 
at  encouraging  and  supporting  women, 
minorities,  disabled,  and  disadvantaged 
students  in  math  and  science  curriculas 
at  the  precollege  and  university  levels. 
The  Director  of  the  Office  of 
Environmental  Restoration  and  Waste 
Management  has,  in  support  of  SEN-23- 
90,  established  a  program  to  increase  the 
present  DOE  work  force  to  resolve  long- 
term  environmental  protection  issues 
and  environmental  activities  related  to 
site  restoration  and  cleanup.  This 
program  will  increase  the  number  of 
employees  with  responsibilities  in  the 
areas  of  environmental  and  waste 
management 

SUPPt^MENTARY  INFORMATION:  The 

Office  of  the  Technology  Development  is 
planning  to  support  a  Community 
College  Environmental  Education 
Program  which  will  increase  the  future 
work  force  of  professionals  and 
technologies  who  can  meet  DOE's 
environmental  challenges  of  site 
restoration  and  cleanup.  This 
Community  College  Environmental 
Education  Program  will  provide  a  focus 
of  environmental  restoration  and  waste 
management  on  community  college 
curricula  which  will  help  increase  the 
participation  of  women,  minorities,  and 
disadvantaged  groups  in  the  required 
work  force. 

The  DOE  anticipates  immediate 
support  of  this  program  which  will  help 
address  the  local  DOE  community  work 
force  needs.  Program  activities  should 
include:  (1)  Program  Marketing  Plan 
which  addresses  the  environmental 
work  force  needs  of  the  local  DOE  Field 
Office  including  the  numfcer  of  DOE- 
contractor  staff  that  need  retraining  and 
how  the  community  college  intends  to 
respond  to  this  retraining:  (2J 
recruitment  plan  for  women  and 
minorities;  (3)  Faculty  and  Curricula 
Development  Plan  for  environmental 
education;  (4)  environmental  education 
training  tools  and  materials;  and  (5) 
plans  for  linking  the  community  colleges 
with  DOE  facilities,  private  industry, 
education  institutions,  and  other 
appropriate  partners. 

The  DOE  anticipates  multiple  awards 
with  funding  for  the  first  program  year 
to  total  $2-3  million.  The  potential  for 
multi-year  funding  is  anticipated, 
depending  on  the  quaUty  and  technical 
nature  of  the  activity.  The  Office  of 
Technology  Development  intends  to  use 
Financial  Assistance  Rules  (10  CFR  part 


600)  in  providing  the  opportunity  for 
community  colleges  to  focus  their 
programs  toward  DOE  needs.  Programs 
will  be  administered  out  of  DOE  Field 
Offices  in  fiscal  year  (FY)  1992. 

FOR  FURTHER  INFORMATION,  CONTACT: 

No  Proposals  Are  Desired  in  response  to 
this  Notice,  and  if  they  are  sent,  they 
will  be  returned  to  sender.  The  DOE 
Field  Offices  will  announce  the  program 
details  during  FY  1992.  The  Program 
Coordination  Office  for  this  program  is 
the  DOE  Field  Office.  Albuquerque.  The 
contact  is: 

Mr.  DarreU  H.  Dandy,  U.S.  Department  of 
Energy  Field  Office,  Albuquerque, 
Technology  Transfer  and  Commercialization 
Staff,  P.O.  Box  5400,  Albuquerque,  MM  87185- 
5400,  Telephone:  (505)  845-5150. 

Issued  in  Albuquerque,  New  Mexico,  on 
September  25, 1991. 
Larry  E.  Hymes, 

Active  Assistant  Manager  for  Management 

and  AdminJstraUon,  DOE  Field  Off  ice. 

Albuquerque. 

[FR  Doc.  91-24340  Filed  lO-ft-91:  6:45  amj 
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Cooperative  Agreement;  Correction 

agency:  U.S.  Department  of  Energy 
(DOE). 

action:  Notice  of  correction  of 
cooperative  agreement  intent  to  award. 

SuaiMARY:  This  notice  corrects  the  total 
cost  of  the  project  previously  printed  in 
the  Federal  Register  September  3, 1991 
(56  FT?  43587)  for  an  intent  to  award  a 
cooperative  agreement  to  National  Food 
Processors  Association  (NFPA).  The  last 
three  sentences  of  the  supplementary 
information  should  be  corrected  to  read 
as  set  forth  below: 

The  total  cost  of  the  project  (all 
shares)  is  estimated  at  $361,140.  Total 
project  costs  will  be  shared  (68%/32%) 
$244,140  iar  DOE  and  $117,000  for  NFPA. 
The  estimated  DOE  funding  for  the 
initial  award  period  will  be  $102,000. 

There  are  no  changes  in  the  project 
period  or  objectives  to  be  accomplished 
under  this  award. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  V.  Willcox,  U.S.  Department  of 
Energy,  DOE  Field  Office,  Idaha  785 
DOE  Place,  Idaho  FaQs,  Idaho  83402- 

1221,  208/526-2173. 

Issued:  October  2, 1991. 
Oelores  |.  Feni. 

Director,  Contracts  Management  Division. 
[FR  Doc  91-24339  Filed  lO-S-91: 8:45  araj 
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Alaska  Power  AthnbWttratloo 

[Rate  Order  Na  APA-1 1] 

Snettisham  Project— Notice  of  Order 
Confirming  and  Approving  an 
Adjustment  of  Power  Rates  on  an 
Interim  Basis 

agency:  Alaska  Power  Administration, 
DOE. 

ACTION:  Notice  of  adjustment  of  power 
Rates — Snettisham  Project.  Rate 
Schedules  SN-F-4.  SN-NF-5,  SN-NF-6. 
and  SN-NF-7. 

SUIiaiARY:  Notice  is  hereby  given  that 
the  Assistant  Secretary,  Conservation 
and  Renewable  Energy,  approved  on 
September  25. 1991,  Rate  Order  No. 
APA-11  which  adjusts  the  present 
power  rates  for  the  Snettisham  F'roject. 
This  is  an  interim  rate  action  effective 
October  1, 1991,  for  a  period  of  12 
months.  This  rate  is  subject  to  final 
confirmation  and  approval  by  the 
Federal  Energy  Regulatorj'  Commission 
(FERC)  for  a  period  of  up  to  five  years. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gordon  J.  Hallum  Chief,  Power 
Division,  Alaska  Power  Administration, 
2770  Sherwood  Lane,  suite  2B,  Juneau, 
AK,  99801,  (907)  586-7405. 

SUPPLEMENTARY  INFORMATION:  On  May 

31, 1991,  the  Alaska  Power 
Administration  (APA)  published  a 
Federal  Register  notice  of  its  intention  to 
adjust  current  power  rates  for  the 
Snettisham  Project  for  a  period  of  up  to 
five  years. 

Following  review  of  APA's  proposal 
within  the  Department  of  Energy,  on 
September  25, 1991. 1  approved  on  an 
interim  basis  Rate  Order  No.  APA-11 
which  adjusts  the  present  Snettisham 
Rates  for  period  of  up  to  12  numths 
beginning  October  1, 1991,  subject  to 
final  confirmation  and  approval  by 
FERC. 

Issued  at  Washington.  DC.  September  25. 
1991. 
].  Miduel  Davis, 

Assistant  Secretary,  Conaervatkui  and 

Renewable  Energy. 

Order  Confirming  and  Approving  Power 
Rates  on  aa  Interim  Basis 

This  is  an  interim  rate  action  subject 
to  review  and  approval  of  the  Federal 
Energy  Regulatory  Commission.  It  is 
made  pursuant  to  the  authorities 
delegated  in  E)OE  Delegation  Order  No. 
0204-108.  Amendment  No.  2  to  that 
Order,  dated  August  23, 1991  (50  FR 
41.835). 


II 
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Background 

Seclion  204  of  the  1962  Flood  Control 
Act,  (76  Stat.  1194)  authorizes  the 
Crater-Long  Lakes  Division  of  the 
Snettisham  project  and  provides 
authority  and  general  criteria  for 
marketing  Snettisham  project  power. 
Section  201  of  the  1976  Water  Resources 
Development  Act,  Public  Law  94-587, 
provides  additional  criteria.  The  DOE 
Organization  Act  (91  Stat.  565]  assigns 
responsibilities  for  Snettisham  to  the 
Secretary  of  Energy  acting  by  and 
through  the  APA  Administrator. 

The  Snettisham  Project  was 
constructed  in  two  phases.  The  Long 
Lake  phase  went  into  commercial 
service  in  1975.  The  Crater  Lake  phase 
went  into  commercial  service  in  1991. 
Section  201  of  the  1976  Water  Resources 
Development  Act,  Public  Law  94-587, 
set  a  repayment  period  of  60  years  for 
the  Long  Lake  portion  of  the  project  and 
fixed  a  schedule  foV  its  repayment.  The 
Crater  Lake  investment  carries  a  50  year 
repayment  period. 

The  Snettisham  Project  is  a  single 
purpose  project  comprised  of  two 
separate  lake  taps,  power  tunnels  and 
penstocks;  a  single  underground 
powerplant  housing  three  units  with  a 
combined  capacity  of  78,210  kw;  41 
miles  of  138  kv  overhead  transmission 
line  and  3  miles  of  submarine  cable;  and 
a  single  substation  serving  the  Juneau 
area.  All  project  costs  are  allocated  to 
power.  Nearly  all  the  project  output  is 
under  contract  on  a  take  or  pay  basis  to 
the  single  utility  serving  the  Juneau  area. 
A  small  amount  of  energy  is  sold  to  the 
State  of  Alaska  for  operation  of  a  fish 
hatchery  at  Snettisham. 

Rate  Schedule  SN-F3  now  in  effect  for 
the  Snettisham  Project  was  confirmed 
and  approved  by  order  of  the  Federal 
Energy  Regulatory  Commission,  Docket 
No.  EF-87-1021-000  issued  March  5. 
1987  for  a  period  ending  September  30, 
1989.  The  rate  was  extended  by  the 
Federal  Energy  Regulatory  Commission, 
Docket  No.  EF-89-1021-000  issued  May 
23. 1990  for  a  period  ending  September 
30, 1991.  Non-firm  rates  for  the  short- 
term  sale  of  surplus  energy  were 
originally  put  in  place  by  the 
Administrator  under  the  provisions  of 
Delegation  Order  No.  0204-108  in  July. 
1987  and  renewed  annually  since  that 
time. 

Discussion 

Need  for  Interim  Rate  Action 

Studies  prepared  by  the  Alaska  Power 
Administration,  as  required  by  DOE 
Order  No.  RA  6120.2.  demonstrate  that 
the  present  firm  rate  does  not  provide 
sufficient  revenue  to  meet  requirements 
during  the  rate  period  or  to  meet  project 


repayment  criteria  by  the  end  of  the 
repayment  period.  The  proposed  rates 
meet  project  repayment  criteria  during 
both  the  rate  period  and  repayment 
period.  The  Administrator  of  Alaska 
Power  Administration  has  certified  that 
the  rates  are  consistent  with  applicable 
law  and  that  they  are  the  lowest 
possible  rates  to  customers  consistent 
with  sound  business  principles. 

En  vironmental  Impact 

The  proposed  firm  rate  results  in  an 
11.5%  increase  over  the  existing  rate 
which  has  been  in  place  since  1986. 
Since  that  same  time  the  rate  of  infiation 
as  measured  by  the  Consumer  Price 
Index  has  19.3%.  Alaska  Power 
Administration  has  concluded  with 
Departmental  concurrence  that  this  rale 
action  will  have  no  significant 
environmental  impact  within  the 
meaning  of  the  Environmental  Policy 
Act  of  1969.  The  proposed  action  is  not  a 
major  Federal  action  for  which 
preparation  of  an  Environmental  Impact 
Statement  is  required. 

A  vailability  of  Information 

Information  regarding  this  rate  action, 
including  studies  and  other  supporting 
material,  is  available  for  public  review 
in  the  offices  of  the  Alaska  Power 
Administration.  2770  Sherwood  Lane. 
Juneau.  Alaska. 

Public  Notice  and  Comment 

Opportunity  for  public  review  and 
comment  on  the  rate  action  was 
announced  by  notice  in  the  Federal 
Register  on  May  31. 1991.  The  notice 
provided  for  a  comment  period  of  90 
days  following  publication  of  the  notice. 
Public  information  and  comment  forums 
were  held  in  Juneau.  Alaska  on  June  27, 
1991  and  July  11. 1991.  These  comments 
are  part  of  the  record  of  decision  and 
were  considered  in  the  final  proposal. 

Submission  to  FERC 

The  rates  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  promptly  to  the 
Federal  Energy  Regulatory  Commission 
for  confirmation  and  approval  on  a  final 
basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  October  1, 1991,  attached 
Wholesale  Power  Rate  Schedules  SN-F- 
4,  SN-NF-5.  SN-NF-6  and  SN-NF-7. 
These  rate  schedules  shall  remain  in 
effect  on  an  interim  basis  for  a  period  of 
12  months  unless  such  period  is 


extended  or  until  the  Federal  Energy 
Regulatory  Commission  confirms  and 
approves  them  or  substitute  rate 
schedules  on  a  final  basis. 

Issued  at  Washington,  DC  this  25th  day  of 
September  1991. 
).  Michael  Davis, 

Assistant  Secretary:  Conservation  and 
Renewable  Energy. 

Schedule  of  Rates  for  Wholesale  Finn 
Power  Service 

Effective:  October  1. 1991  for  a 
maximum  of  five  years. 

Available:  In  the  area  served  by  the 
Snettisham  Project,  Alaska. 

Applicable:  To  wholesale  power 
customers  for  general  power  service. 

Character  and  Conditions  of  Service: 
Alternating  current,  sixty  cycles,  three- 
phase,  delivered  and  metered  at  the 
low-voltage  side  of  substation. 

Monthly  Rate:  Capacity  charge:  None. 
Energy  charge:  Firm  energy  at  32.1  mills 
per  kilowatt-hour. 

Minimal  Annual  Capacity  Charge: 
None. 

Billing  Demand:  Not  applicable. 

Adjustments:  For  transformer  losses: 
If  delivery  is  made  at  the  high-voltage 
side  of  the  customer's  substation  but 
metered  at  the  low-voltage  side,  the 
meter  readings  will  be  increased  2 
percent  to  compensate  for  transformer 
losses. 

Schedule  of  Rates  for  Interruptible 
Power  Service 

Effective:  October  1, 1991  for  a 
maximum  of  five  years. 

Available:  In  the  area  served  by  the 
Snettisham  Project.  Alaska. 

Applicable:  To  wholesale  power 
customers  for  resale  to  their  large 
commercial  and  government  dual-fuel 
customers.  Availability  of  energy  will  be 
determined  by  Alaska  Power 
Administration. 

Character  and  Conditions  of  Service: 
Alternating  current,  sixty  cycles,  three- 
phase,  delivered  and  metered  at  the 
low-voltage  side  of  substation. 

Monthly  Rate:  Capacity  charge:  None. 
Energy  charge:  Variable  rate  pegged  to 
price  of  heating  oil  purchased  by  the 
State  of  Alaska  or  City  and  Borough  of 
Juneau,  whichever  is  lower.  Refer  to 
Table  1  listing  oil  prices  and  comparable 
wholesale  rates. 

Minimal  Annual  Capacity  Charge: 
None. 

Billing  Demand:  Not  applicable. 

Adjustments:  For  transformer  losses: 
If  delivery  is  made  at  the  high-voltage 
side  of  the  customer's  substation  but 
metered  at  the  low-voltage  side,  the 
meter  readings  will  be  increased  2 
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Schedule  of  Rates  for  Intemiptible 
Power  Service 

Effective:  October  1, 1991  for  a 
maximum  of  five  years. 

A  vailable:  In  the  area  served  by  the 
Snettisham  Project,  Alaska. 

Applicable:  To  wholesale  power 
customers  for  resale  to  their  residential 
dual-fuel  customers.  Availability  of 
energy  will  be  determined  by  Alaska 
Power  Administration. 

Character  and  Conditions  of  Sen- ice: 
Alternating  current,  sixty  cycles,  three- 
phase,  delivered  and  metered  at  the 
low-voltage  side  of  substation. 

Monthly  Rate:  Capacity  charge:  None. 
Energy  charge:  Variable  rate  pegged  to 
price  of  heating  oil  purchased  by  the 
State  of  Alaska.  Refer  to  Table  1  listing 
oil  prices  and  comparable  wholesale 
rates. 

Minimum  Annual  Capacity  Charge: 
None. 

Billing  Demand:  Not  applicable. 

Adjustments:  For  transformer  losses: 
If  delivery  is  made  at  the  high-voltage 
side  of  the  customer's  substation  but 
metered  at  the  low-voltage  side,  the 
meter  readings  will  be  increased  2 
percent  to  compensate  for  transformer 
losses. 
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Schedule  of  Rates  for  Non-Firm  Surplus 
Power  Service 

Effective:  October  1, 1991  for  a 
maximum  of  five  years. 

Available:  In  the  area  served  by  the 
Snettisham  Project,  Alaska. 

Applicable:  To  wholesale  power 
customers  who  have  established  a  rate 
schedule  providing  an  incentive  retail 
rate  for  electric  heat  customers  who  also 
have  a  wood  stove,  for  increased  use  of 
energy  for  each  month  when  compared 
to  the  same  month  in  the  preceding  year. 
Availability  of  surplus  energy  will  be 
determined  by  Alaska  Power 
Administration. 

Character  and  Conditions  of  Service: 
Alternating  current,  sixty  cycles,  three- 
phase,  delivered  and  metered  at  the 
low-voltage  side  of  substation. 

Monthly  Rote:  Capacity  charge:  None. 
Energy  charge:  21.7  mills  per  kilowatt- 
hour. 

Minimum  Annual  Capacity  Charge: 
None. 

Billing  Demand:  Not  applicable. 

Adjustments:  For  transformer  losses: 
If  delivery  is  made  at  the  high-voltage 
side  of  the  customer's  substation  but 
metered  at  the  low-voltage  side,  the 
meter  readings  will  be  increased  2 


percent  to  compensate  for  transformer 

losses. 

[PR  Doc.  91-24342  Filed  10-8-81: 8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EU1-57-000,  •I  aL) 

West  Texas  Utilities  Company,  et  aL; 
Electric  Rate,  Small  Power  Production, 
and  IntertocUng  Directorate  FBings 

October  2. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  West  Texas  Utilities  Co. 

[Docket  No.  EL91-57-(X)0) 

Take  notice  tiiat  on  September  25. 
1991,  West  Texas  Utilities  Company 
("WTU")  tendered  for  filing  a  request 
for  waiver  of  the  Commission's  fuel 
adjustment  clause  ["FAC")  regulations 
to  permit  recovery  of  fuel  pajrments 
deferred  during  a  contract  dispute  with 
WTU's  primary  gas  supplier.  WTU  has 
now  negotiated  a  settlement  writh  the 
supplier  which  requires  payment  of  the 
disputed  fuel  amounts  earlier  deferred. 

WTU  seeks  an  effective  date  of 
September  25, 1991  and,  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  all  affected  WTU  wholesale 
customers  and  on  the  Public  Utility 
Commission  of  Texas.  Copies  are 
available  for  inspection  at  WTU's 
offices  in  Abilene,  Texas. 

Comment  date:  October  22, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Nantahala  Power  &  Light  Co. 

[Docket  No.  ER91 -540-001) 

Take  notice  that  on  September  9, 199^.. 
Nantahala  Power  &  Light  Company 
tendered  for  filing  its  compliance  refund 
report  in  the  above-referenced  docket. 

Comment  date:  October  16. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

HouhoD  Water  Company,  Van  Buren 
Light  and  Povrar  District  and  Eastern 
Maine  Electric  Cooperative,  Inc.  v. 
Maine  Public  Service  Co. 

[Docket  No.  EL91-56-000J 

Take  notice  that  on  September  25, 
1991,  Houlton  Water  Company,  Van 
Buren  Light  and  Power  District  and 
Eastern  Maine  Electric  Cooperative,  Inc. 
(Wholesale  Customers)  tendered  for 
filing  a  complaint  against  Maine  Public 
Service  Company  (MPS).  The  Wholesale 
Customers  submit  that  MPS  has  charged 
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and  is  charging  the  Wholesale 
Customers  rates  that  are  unjust  and 
unreasonable.  The  Wholesale 
Customers  request  that  the  Commission, 
acting  pursuant  to  section  206  of  the 
Federal  Power  Act  as  amended  by  the 
Regulatory  Fairness  Act:  (1)  Order  a 
hearing  to  investigate  issues  raised  in 
the  Complaint.  (2)  establish  a  refund 
effective  date  in  this  proceeding  at  the 
earliest  date  permitted  by  law.  (3) 
determine  the  just  and  reasonable  rates 
for  service  to  the  Wholesale  Customers, 
(4)  order  refunds  of  overpayments  made 
by  the  Wholesale  Customers  to  MPS. 
and  (5)  grant  such  other  relief  as  the 
Commission  finds  appropriate. 

Comment  date:  November  1. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  Co.  v.  Carolina  Power  & 
UghtCo. 

(Docket  No.  EL91-55-000] 

Take  notice  that  on  September  24, 
1991,  Duke  Power  Company  (Duke) 
tendered  for  filing  a  Complaint  and 
Petition  for  Declaratory  Order  against 
Carolina  Power  &  Light  Company 
(CP&L).  Duke  states  that  it  has  filed  this 
Complaint  and  Petition  for  Declaratory 
Order  in  response  to  Carolina  Power  & 
Light  Company's  (CP&L)  announcement 
that  it  has  withdrawn  from  Service 
Schedule  I  (Schedule  J)  to  the  1961 
Interchange  Agreement  between  CP&L 
and  Duke.  Duke  requests  that  the 
Commission  issue  an  order  finding  that 
the  effect  of  the  Commission's  March  17. 
1989  order  in  Docket  No  ER89-106-000, 
which  accepted  Schedule  J  for  filing  and 
made  it  effective  January  1. 1992,  is  to 
obligate  Duke  to  sell  and  CP&L  to 
purchase  the  400  MW  of  capacity  and 
associated  energy  in  conformance  with 
the  terms  of  the  Schedule  J  agreement 
and  further,  that  the  Commission  order 
the  parties  to  perform  their  respective 
obligations  under  the  filed  rate  schedule. 

Comment  date:  November  1. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Sen-ice  Electric  and  Gas 
Company 

(Docket  No.  ER91-667-0001 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newark,  New  Jersey  on  September  25. 
1991,  tendered  for  filing  an  agreement 
for  the  sale  of  energy  to  Long  Island 
Lighting  Company  (LILCO).  Pursuant  to 
the  agreement  PSE&G  commenced 
selling  on  August  1. 1991  and  will  sell  to 
LILCO  energy  from  time  to  time  as 
scheduled  by  LILCO. 

PSE&G  requests  the  Commission  to 
waive  its  notice  requirements  under 


section  35.3  of  its  Rules  and  to  permit 
the  Energy  Sales  Agreement  to  become 
effective  as  of  the  commencement  of  the 
transaction.  August  1, 1991.  Copies  of 
the  filing  have  been  served  upon  LILCO. 

Comment  date:  October  16, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken^  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 
[PR  Doc.  91-24235  Filed  10-8-01;  8:45  am) 

WLUNO  COOE  6717-01-W 

[Docket  Not.  CP91-3216-000,  et  at) 

K  N  Energy,  Inc.,  et  al;  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K  N  Energy,  Inc. 

[Docket  No.  CP91-3216-000] 
October  1, 1991. 

Take  notice  that  on  September  27, 
1991,  K  N  Energy,  Inc.  (K  N),  P.O.  Box 
281304,  Lakewood,  Colorado  80228,  filed 
in  Docket  No.  CP91-3216-000  a  request 
pursuant  to  {§157.205  and  157.212  . 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
add  a  new  wholesale  delivery  point  to 
Public  Service  Company  of  Colorado 
(PSCo).  and  to  reassign  a  portion  of  the 
daily  contract  demand  volume  under  an 
existing  service  agreement  to  the  new 
delivery  point  under  K  N's  blanket 
certificate  issued  in  Docket  No.  CP83- 
140-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

K  N  proposed  to  construct  and 
operate  a  new  delivery  point  near  the 
town  of  Weldona,  Colorado,  which 


would  be  used  to  serve  the  local  school 
as  well  as  PSCo's  other  customers 
within  the  Weldona  service  area.  K  N 
states  that  PSCo  has  requested  a  new 
delivery  point  referred  to  as  the 
Weldona  Town  Border  Station,  in 
Section  33.  Township  5  North,  Range  59 
West  Morgan  County,  Colorado.  K  N 
further  states  that  there  would  be  no 
charge  in  the  total  volume  presently 
authorized  for  delivery  to  PSCo  as  a 
result  of  the  addition  of  the  Weldona 
TBS.  It  is  explained  that  K  N  and  PSCo 
have  agreed  to  reassign  125  Mcf  per  day 
of  the  daily  contract  demand  volume 
under  the  existing  service  agreement 
from  the  Steriing  TBS  No.  1  to  the  new 
Weldona  TBS.  K  N  advises  that  there 
would  be  no  adverse  impact  on  K  N's 
peak  day  and  annual  dehveries  and  that 
K  N  has  sufficient  capacity  to 
accomplish  the  deliveries  without 
detriment  of  disadvantage  to  K  N's  other 
customers. 

Comment  date:  November  15, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

Pocket  No.  CP91-3192-000] 
October  1, 1991. 

Take  notice  that  on  September  24, 
1991,  Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP91-3192-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  effective  April  15, 1991,  the 
sale  of  natural  gas  to  Northwest  Pipeline 
Corporation  (Northwest),  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  in  Docket  No.  CP78- 
183  Northwest  was  authorized  to 
transport  up  to  25,000  Mcf  of  natural  gas 
for  Natural,  on  an  intemiptible  basis, 
from  Grand  County,  Utah  to  El  Paso 
Natural  Gas  Company  (El  Paso)  in  La 
Plata  County.  Colorado,  from  reserves 
that  Natural  would  develop  or  otherwise 
acquire  in  Northwest's  Bar  X,  Grand 
Valley  and  Grand  Gas  Gathering 
System  in  Grand  and  Uintah  Counties, 
Utah,  pursuant  to  a  December  20, 1977 
gas  purchase,  gathering  and 
transportation  agreement. 

It  is  stated  that  in  Docket  No.  CP7&- 
239  El  Paso  was  authorized  to  transport 
Natural's  Utah  gas  from  the  Ignacio 
receipt  point  in  La  Plata  County, 
Colorado  to  Natural  in  Ward  County. 
Texas  or  Lea  County,  New  Mexico 
pursuant  to  a  January  9, 1978  gas 
transportation  agreement. 
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It  is  also  stated  that  in  Docket  No. 
CP78-263  Natural  was  authorized  to  sell 
to  Northwest  up  to  25%  of  all  of 
Natural's  gas  delivered  from  the  Bar 
Creek  #1  Federal  Well,  Grand  County. 
Utah,  and  all  other  wells  that  might  be 
developed  in  Natural's  area  of  interest. 

Natural  states  that  pursuant  to  an 
April  15, 1991,  termination  agreement, 
Natural  and  Northwest  have  agreed  to 
terminate  the  December  20. 1977 
agreement,  effective  April  15. 1991. 

Comment  date:  October  22, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

3.  Gateway  Pipeline  Co. 

[Docket  No.  CP91-321 7-000] 
October  2. 1991. 

Take  notice  that  on  September  27, 
1991,  Gateway  Pipeline  Company 
(Gateway).  Post  Office  Box  1478. 
Houston.  Texas  77001,  filed  in  Docket 
No.  CP91-3217-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  subpart  F  of  part 
157  of  the  Commission's  Regulations 
under  the  NGA  for  a  blanket  certificate 
of  public  convenience  and  necessity 
authorizing  Gateway  to  engage  in  any  of 
the  activities  specified  in  §§  157.208 


through  157.218  of  the  Commission's 
Regulations,  as  may  be  amended  from 
time  to  time,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Gateway  is  a  "natural 
gas  company"  within  the  meaning  of  the 
NGA  and  that  Gateway  will  construct  a 
pipeline  in  Mobile  County,  Alabama,  for 
open  access  transportation  of  natural 
gas  from  the  Mobile  Bay  area  through 
United  Gas  Pipe  Line  Company's 
(United)  interstate  pipeline  system.  It  is 
further  stated  that  Gateway  is  a  wholly- 
owned  subsidiary  of  United. 

Gateway  asserts  that  it  is  a 
transportation  only  pipeline  and  that  it 
does  not  contemplate  making  sales  for 
resale  or  providing  any  storage  service. 
It  is  stated  that  Gateway  has  no 
currently  effective  rate  schedules 
providing  for  sales  for  resale  or  storage 
services. 

Comment  date:  October  23, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pipe  Line  Corp. 

[Docket  No8.  CP91-3213-000.  CP91-3214-0001 


October  2. 1991. 

Take  notice  that  on  September  27, 
1991.  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  section  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.  ' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day.tran8actions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Transco  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  18. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day, 

average  day. 

annual  Dth 

Receipt  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket, 
start  up  date 

CP91-3213-O0O 
(9-27-91) 

CP91-3214-000 
(9-27-91) 

Aquiia  Energy  Marketing 
Corporatwn  (marketer). 

Mohil  Natural  Gas,  Inc. 
(producer). 

1.500.000 

1,500,000 

547,500,000 

825,000 

500,000 

182.500,000 

Vanous 

LA,TX 

July  23.  1991,  IT. 
intermptible. 

Julys,  1991,  IT, 
interTuptit>le. 

ST91 -10282-000 

LA.TX 

8-1-91 
ST91 -10266-000 

8-1-91 

5.  National  Fuel  Gas  Supply  Corp. 

[Docket  No.  CP91-3215-000) 
October  2. 1991. 

Take  notice  that  on  September  27. 
1991.  National  Fuel  Gas  Supply 
Corporation  (National),  filed  a  prior 
notice  request  with  the  Commission  in 
Docket  No.  CP91-3215-000  pursuant  to 
section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  sales  tap  facilities  to  attach  new 
residential  and  commercial  customers  of 
National  Fuel  Gas  Distribution 
Corporation  under  the  blanket 
certificate  issued  in  Docket  No.  CP83-4- 
000  pursuant  to  section  7  of  the  NGA,  all 
as  more  fully  set  forth  in  the  request 
which  is  open  to  public  inspection. 


National  proposes  to  construct  and 
operate  four  residential  sales  taps  in  the 
Town  of  Pomfret,  Chautauqua  County. 
New  York:  two  in  Washington 
Township.  Erie  County.  Pennsylvania: 
three  in  Bamett  Township,  Jefferson 
County,  Permsylvania:  and  one  in  Sandy 
Creek  Township,  Venango  County, 
Pennsylvania.  National  also  proposes  to 
construct  and  operate  commercial  sales 
tap  facilities  in  the  Town  of  Red  House. 
Cattaraugus  County,  New  York,  and  in 
the  Town  of  Pomfret,  Chatauqua 
County.  New  York.  National  also  states 
that  it  would  deliver  up  to  43  Mcf  of 
natural  gas  per  peak  day  and  up  to  6.800 
Mcf  armually  at  these  13  residential  and 
commercial  sales  tap  facilities  under  its 
FERC  Rate  Schedule  RQ.  National's 
FERC  Gas  Tariff  does  not  prohibit  the 
addition  of  new  sales  taps  and  it  has 


sufficient  capacity  to  accomplish  its 
deliveries  proposed  herein  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date:  November  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 


'  These  prior  notice  requests  are  not 
consolidated. 
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filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
■  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  fir.ds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  procedural  rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casball. 
Secretary. 
|FR  Doc.  91-34236  Filed  10-8-91;  8:45  am) 

BILUNa  COOe  <717-01-M 


[Docket  Na  CP92-9-000] 

Southern  and  Souttt  Georgia  Natural 
Gas  Companies;  Application 

October  3. 19«. 

Take  notice  that  on  October  2, 1991. 
South»?m  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 


Alabama  35202  and  South  Georgia 
Natural  Gas  Company  (South  Georgia), 
filed  a  joint  apphcation  in  Docket  No. 
CP92-6-000  under  section  7(b)  and  (c)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  firm  sales  service 
and  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
new  and  increased  sales  service,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

South  Georgia  states  that  it  is 
authorized  to  provide  firm  sales  service 
under  Rate  Schedule  G-2  to  the  cities  of 
Americus,  Bainbridge,  Cairo,  Dawson, 
Fitzge-^lJ.  Moultrie.  Quincy,  Quitman 
and  Thomasville.  Georgia  (collectively 
refereed  to  as  Municipalities).  It  is 
explained  that  the  aggregate  Maximum 
Daily  Quantity  for  the  Municipalities  is 
10,513  Mcf  per  day.  South  Georgia 
further  explains  that  pursuant  to  a 
Stipulation  and  Agreement  submitted  to 
the  Commission  by  South  Georgia  in 
Docket  No.  RP89-225-00a  et  al.,  the 
Municipalities  agreed  to  convert  their 
entire  firm  sales  MDQ  to  firm 
transportation  service  on  South 
Georgia's  system.  Therefore.  South 
Georgia  requests  authority  to  abandon 
sales  ser\'ice  to  the  Municipalities, 
effective  November  1, 1991. 

South  Georgia  states  that  under  Rate 
Schedule  G-1  the  City  of  Jasper,  Florida 
(Jasper)  has  a  sales  MDQ  of  250  Mcf  per 
day.  It  is  explained  that  Jasper  has  that 
its  MDQ  be  increased  to  265  Mcf  per 
day.  South  Georgia  therefore  requests 
authority  to  increase  Jasper's  MDQ  by 
15  Mcf  per  day. 

Southern  states  that  it  is  authorized  to 
sell  South  Georgia  an  aggregate 
Contract  Demand  (CD)  of  56,218  Mcf  per 
day.  Southern  states  that  due  to  South 
Georgia  requests  in  this  proceeding. 
Southern  requests  authority  effective 
November  1, 1991  to  reduce  South 
Georgia's  CD  by  10,498  Mcf  per  day. 

Southern  also  requests  authority  to 
sell  9,356  Mcf  of  natural  gas  per  day  on 
a  firm  basis  under  Rate  Schedule  OCD-2 
to  the  Municipal  Gas  Authority  of 
Georgia  (MGAG).  Southern  states  that  it 
would  deliver  the  gas  to  an  existing 
interconnection  with  South  Georgia  for 
transportation  by  South  Georgia  on 
behalf  of  MGAG  to  various  existing 
delivery  points  on  South  Georgia's 
system.  Southern  states  that  South 
Georgia  would  provide  the 
transportation  pursuant  to  its  blanket 
transportation  certificate. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
15, 1991,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 


protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  In  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate,  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  pubhc  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othenvise  advised,  if  will  be 
unnecessary  for  Southern  and  South 
Georgia  to  appear  or  be  represented  at 
the  hearing. 
Lois  D.  Culieli, 
Secretary. 
(FR  Doc.  91-24238  Filed  1&-8-91;  8;45  am) 

BtLUNQ  COOE  8717-Ot-M 


[Docket  No.  ER91-668-000| 

Tucson  Elactric  Power  Co.;  Filing 

October  1, 1991. 

Take  notice  that  Tucson  Electric 
Power  Company  ('Tucson")  on 
September  25, 1991,  tendered  for  filing  a 
Notice  of  Termination  applicable  to  the 
"1991  Short  Term  Power  Sale  Agreement 
Between  Tucson  Electric  Power 
Company  And  Citizens  Utilities 
Company."  Service  will  terminate  on 
September  30, 1991  as  provided  pursuant 
to  the  terms  of  the  agreement. 

The  parties  request  a  waiver  of  the 
Commission's  regulation  regarding  the 
filing.  The  period  during  which  sales 
were  scheduled  to  be  made  under  this 
Agreement  were  May  15. 1991  to 
September  30. 1991. 
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Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  16. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  91-24237  Filed  10-8-91;  8:45  am) 
MUMta  cooc  triT-OI-M 


Southwestern  Power  Administration 
[Rate  Order  No.  SWPA-25] 

Robert  D.  Willis  Power  Rate;  Notice  of 
Order,  Confirming,  Approving  and 
Placing  Increased  Power  Rate  In  Effect 
on  an  Interim  Basis 

agency:  Department  of  Energy. 
Southwestern  Power  Administration. 
action:  Notice  of  power  rate  order. 

summary:  The  Assistant  Secretary. 
Conservation  and  Renewable  Energy, 
acting  under  Amendment  No.  2  to 
Delegation  Order  No.  0204-108.  dated 
August  23. 1991.  56  FR  41835.  has 
confirmed,  approved  and  placed  in 
effect  on  an  interim  basis  Rate  Schedule 
RDW.  The  rate  schedule  supersedes  the 
existing  Rale  Schedule  TB. 
EFFECTIVE  DATES:  Rate  Order  No. 
SWPA-25  specifies  October  1, 1991. 
through  September  30. 1995,  as  the 
effective  period  for  the  rate  schedule. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Grisaffe,  Director, 
Administration  and  Rates,  Southwestern 
Power  Administration.  Department  of 
Energy.  P.O.  Box  1619.  Tulsa,  Oklahoma 
74101,  (918)  581-7419. 
SUPPLEMENTARY  INFORMATION: 
Southwestem's  Administrator  has 
prepared  the  1991  Current  Power 
Repayment  Study  for  the  Robert  D. 
Willis  Project  based  on  the  annual 
power  rate  of  $373,068.  The  study 
indicates  that  the  power  rate  is  no 
longer  adequate  to  satisfy  cost  recovery 


criteria  specified  in  Department  of 
Energy  Order  No.  RA  6120.2  and  section 
5  of  the  Flood  Control  Act  of  1944.  The 
Administrator  prepared  a  1991  Revised 
Power  Repayment  Study  for  the  project 
which  indicated  that  additional  annual 
revenue  of  $35,580.  or  9.5  percent,  is 
required  and  will  begin  October  1. 1991, 
to  satisfy  cost  recovery  criteria.  In  this 
regard,  the  Administrator  has 
determined  that  the  annual  rate  of 
$408,648  is  the  lowest  possible  rate  to 
the  customer  consistent  with  sound 
business  principles.  The  rate  has  been 
approved  on  an  interim  basis  through 
September  30, 1995.  or  until  confirmed 
and  approved  on  a  final  basis  by  the 
Federal  Energy  Regulatory  Commission. 

Issued  in  Washington,  DC,  this  25th  day  of 
September,  1991. 
].  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

Order  Confirming.  Approving  and 
Placing  Increased  Power  Rate  in  Effect 
on  an  Interim  Basis 

Pursuant  to  sections  302(a)  and  301(b) 
of  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  section  5  of  the  Flood  Control  Act 
of  1944, 16  U.S.C.  825s,  for  the 
Southwestern  Power  Administration 
(Southwestern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108.  effective 
December  14. 1983.  48  FR  55664.  the 
Secretary  of  Energy  delegated  to  the 
Deputy  Secretary  of  Energy  on  a  non- 
exclusive basis  the  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates,  and  delegated  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
on  an  exclusive  basis  the  authority  to 
confirm,  approve  and  place  in  effect  on 
a  final  basis,  or  to  disapprove  power 
and  transmission  rates.  Amendment  No. 
1  to  Delegation  Order  No.  0204-108, 
effective  May  30. 1986,  51  FR  19744, 
revised  the  delegation  of  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates  by  delegating  such 
authority  to  the  Under  Secretary  of 
Energy  rather  than  the  Deputy  Secretary 
of  Energy.  This  delegation  was 
reassigned  to  the  Deputy  Secretary  of 
Energy  by  Department  of  Energy  (DOE) 
Notice  1110.29,  dated  October  27. 1988. 
and  clarified  by  Secretary  of  Energy 
Notice  SEN-10-89,  dated  August  3. 1989, 
and  subsequent  revisions.  By 
Amendment  No.  2  to  Delegation  Order 
No.  0204-108,  effective  August  23, 1991, 
56  FR  41835.  the  Secretary  of  the 


Department  of  Energy  has  revised 
Delegation  Order  No.  0204-108  to 
redelegate  to  the  Assistant  Secretary, 
Conservation  and  Renewable  Energy, 
the  authority  which  was  previously 
delegated  to  the  Deputy  Secretary  in 
that  Delegation  Order.  This  rate  order  is 
issued  by  the  Assistant  Secretary 
pursuant  to  said  Amendment  to 
Delegation  Order  No.  0204-108. 

Background 

Dam  B  (Town  Bluff  Dam),  located  on 
the  Neches  River  in  eastern  Texas 
downstream  from  the  Sam  Raybum 
Dam.  was  originally  constructed  in  1951 
by  the  U.S.  Army  Corps  of  Engineers 
(Corps)  and,  now.  primarily  provides 
streamfiow  regulation  of  releases  from 
the  Sam  Raybum  Dam.  The  Lower 
Neches  Valley  Authority  (LNVA) 
contributed  funds  toward  construction 
of  both  projects  and  makes  established 
annual  payments  for  the  right  to 
withdraw  up  to  2000  cubic  feet  of  water 
per  second  from  Town  Bluff  Dam  for  its 
own  use.  Power  was  legislatively 
authorized  at  the  project,  but 
installation  of  hydroelectric  facilities 
was  deferred  until  justified  by  economic 
conditions.  A  determination  of 
feasibility  was  made  in  a  1982  Corps 
study.  In  1983  the  Sam  Rayburn 
Municipal  Power  Agency  (SRMA) 
proposed  to  sponsor  the  development  of 
hydropower  at  Town  Bluff  Dam  in 
return  for  the  output  of  the  project  to  be 
delivered  to  its  member  municipalities 
and  participating  member  cooperatives 
of  the  Sam  Raybum  Dam  Electric 
Cooperative.  Since  the  hydroelectric 
facilities  at  the  Town  Bluff  Dam  have 
been  completed,  the  facilities  have  been 
renamed  the  Robert  D.  Willis 
Hydroelectric  Project. 

The  Robert  D.  Willis  rate  is  unique  in 
that  it  excludes  the  costs  associated 
with  the  hydropower  design  and 
construction  which  were  performed  by 
the  Corps,  because  all  the  funds  for 
these  costs  were  provided  by  SRMA. 
Under  the  Southwesfern/SRMA  power 
sales  contract  No.  DE-PM-75- 
84SW00117,  SRMA  will  continue  to  pay 
all  annual  operating  and  marketing 
costs,  as  well  as  expected  capital 
replacement  costs,  through  the  rate  paid 
to  Southwestern,  and  will  receive  all 
power  and  energy  produced  at  the 
project  for  a  period  of  50  years. 

The  existing  annual  Robert  D.  Willis 
project  power  rate  of  $373,068  was 
confirmed  and  approved  on  a  final  basis 
by  the  FERC  on  December  20, 1989,  for 
the  period  July  1. 1989  through 
September  30. 1993.  The  1991  Robert  D. 
Willis  Current  Power  Repayment  Study 
(PRS)  indicates  that  the  rate  is  no  longer 


Federal  Register  /  Vol.  56.  No.  196  /  Wednesday.  October  9,  1991  /  Notices 


50901 


adequate  to  satisfy  cost  recovery 
criteria  for  the  isolated  project.  The  1991 
Robert  D.  Wilhs  Revised  PRS  indicates 
that  an  annual  rate  of  $408,648  will  be 
required  to  satisfy  repayment  criteria  in 
accordance  with  Department  of  Energy 
Order  No.  RA  6120.2  and  section  5  of  the 
Flood  Control  Act  of  1944.  The  proposed 
increase  in  revenue  amounts  to  $35,580 
or  9.5  percent  annually  and  will  begin 
October  1.1991. 

Pursuant  to  title  10,  part  903,  subpart 
A  of  the  Code  of  Federal  Regulations  (10 
CFR  903),  "Procedures  for  Public 
Participation  in  Power  and  Transmission 
Rate  Adjustments  and  Extensions",  50 
FR  37837,  the  Administrator. 
Southwestern,  published  notice  in  the 
Federal  Register  on  August  1. 1991,  56 
FR  36782,  announcing  a  30-day  period 
for  public  review  and  comment 
concerning  a  proposed  annual  rate  of 
$408,648.  In  addition,  informal  meetings 
were  held  with  interested  parties  on 
April  9.  and  July  15, 1991.  Based  on  the 
date  of  publication,  written  comments 
were  accepted  through  September  3, 
1991.  One  comment  was  received  on 
behalf  of  the  present  customers.  SRMA, 
which  stated  that  it  did  not  object  to  the 
proposed  9.5  percent  rate  increase  for 
the  Robert  D.  Willis  project. 

Discussion 

The  1991  Current  Robert  D.  Willis  PRS 
tests  the  adequacy  of  the  existing  rate 
based  on  the  latest  cost  evaluation 
period  extending  from  FY  1991  through 
FY  1995,  to  cover  annual  expenses  for 
marketing,  operation  and  maintenance, 
and  to  amortize  additions  to  plant  and 
major  replacements  of  the  generating 
facilities.  Since  the  project's  design  and 
construction  were  financed  in  their 
entirety  by  the  non-Federal  sponsor, 
SRMA,  no  component  for  amortization 
of  the  original  investment  of  some  $18 
million  is  included  in  the  rate 
determination.  The  Current  PRS  for  the 
Robert  D.  Willis  project,  using  the 
existing  annual  rate  of  $373,068. 
indicates  that  the  legal  requirements  to 
repay  all  costs  will  not  be  met  without 
additional  revenue.  This  shortfall  is 
primarily  a  result  of  a  later-than- 
projected  on  line  date  and  increased 
expenses  estimated  by  the  Corps  at  the 
project.  The  Revised  PRS  shows  that  an 
additional  $35,580  (9.5  percent)  annually 
is  needed  to  satisfy  repayment  criteria. 
The  proposed  rate  of  $408,648  annually 
would  satisfy  the  present  repayment 
criteria. 

Information  regarding  this  rate 
proposal,  including  studies,  comments 
and  other  supporting  material,  is 
available  for  public  review  and 
comment  in  the  offices  of  the 
Southwestern  Power  Administration. 


One  West  Third  Street.  Tulsa, 
Oklahoma  74103. 

Administrator's  Certification 

The  1991  Revised  Robert  D.  Willis 
PRS  indicates  that  the  increased  annual 
power  rate  of  $408,648  will  repay  all 
costs  of  the  project  including 
amortization  of  additions  to  plant  and 
major  replacements  of  the  generating 
facilities  consistent  with  provisions  of 
DOE  Order  No.  RA  6120.2.  In 
accordance  with  Section  1  of  Delegation 
Order  No.  0204-108.  as  amended  August 
23. 1991.  56  FR  41835,  and  section  5  of 
t.he  Flood  Control  Act  of  1944,  the 
Administrator  has  determined  that  the 
proposed  Robert  D.  Willis  power  rate  is 
consistent  with  applicable  law  and  is 
the  lowest  possible  rate  consistent  with 
sound  business  principles. 

Environment 

The  environmental  impact  of  the  rate 
increase  proposal  was  evaluated  in 
consideration  of  DOE's  guidelines  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  and  was  determined  to  fall  within 
the  class  of  actions  that  are 
categorically  excluded  from  the 
requirements  of  preparing  of  either  an 
Environmental  Impact  Statement  or  an 
Environmental  Assessment. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm, 
approve  and  place  in  effect  on  an 
interim  basis,  effective  October  1, 1991, 
the  proposed  annual  rate  of  $408,648  for 
the  sale  of  power  and  energy  from  the 
Robert  D.  Willis  project  to  the  Sam 
Raybum  Municipal  Power  Agency, 
under  Contract  No.  DE-PM75- 
85SW00117,  as  amended.  The  rate  shall 
remain  in  effect  on  an  interim  basis 
through  September  30, 1995.  or  until  the 
FERC  confirms  and  approves  the  rate  on 
a  final  basis. 

Issued  at  Washington.  DC.  this  2Sth  day  of 
September  1991. 
I.  MichMl  David. 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

(FR  Doc.  91-24343  Filed  10-8-91: 8:45  amj 
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Sam  Raybum  Dam  Power  Rate;  Order 
Approving  an  Extension  of  Power  Rate 
on  an  Interim  Basis 

AOENCY:  Southwestern  Power 
Administration.  Department  of  Energy. 
ACTION:  Notice  of  an  Extension  of  Power 
Rate — Sam  Raybum  Dam  Project. 


summary:  The  Assistant  Secretary, 
Conservation  and  Renewable  Energy, 
acting  under  Amendment  No.  2  to 
Delegation  Order  No.  0204-108.  dated 
August  23, 1991.  56  FR  41835,  and 
pursuant  to  the  implementation 
authorities  in  10  CFR  903.22(h)  and 
903.23(a),  has  approved  Rate  Order  No. 
SWPA-24  which  extends  the  existing 
power  rate  for  the  Sam  Raybum  Dam 
Project.  This  is  an  interim  rate  action 
effective  October  1, 1991,  and  extending 
for  a  period  of  one  year  through 
September  30. 1992. 

FOU  FURTHER  INFORMATION  CONTACT: 

George  C.  Grisaffe,  Director, 
Administration  and  Rates.  Southwestem 
Power  Administration.  Department  of 
Energy.  P.O.  Box  1619,  Tulsa,  Oklahoma 
74101,  (918)  581-7419. 

SUPPLEMENTARY  INFORMATION:  The 

existing  rate  for  the  Sam  Raybum  Dam 
project  is  $1,810,368  per  year.  The  rate 
was  approved  on  a  final  basis  by  the 
Federal  Energy  Regulatory  Commission 
on  October  11, 1988.  for  a  period  ending 
September  30. 1991.  On  August  16. 1991. 
the  Southwestem  Power  Administration 
(Southwestem)  published  notice  in  the 
Federal  Register,  56  FR  40693.  of  its 
intention  of  seek  a  one-year  extension  of 
the  existing  power  rate  for  the  Sam 
Raybum  Dam  project  and  to  provide  for 
a  15-day  comment  period.  One  comment 
was  received  on  behalf  of  Sam  Raybum 
Dam  Electric  Cooperative,  but  no 
objection  was  raised  to  the  proposed 
one-year  extension  of  the  existing  Sam 
Raybum  Dam  rate.  10  CFR  903.22(h)  and 
903.23(a)  provide  implementation 
authority  for  such  interim  extension  to 
the  Deputy  Secretary.  This  authority  has 
been  redelegated  to  the  Assistant 
Secretary,  Conservation  and  Renewable 
Energy,  by  Amendment  No.  2  to 
Delegation  Order  No.  0204-108,  effective 
August  23, 1991. 

Following  review  of  Southwestera's 
proposal  within  the  Department  of 
Energy,  I  approved,  Rate  Order  No. 
SWPA-24,  on  September  25. 1991.  which 
extends  the  existing  Sam  Raybum  Dam 
rate  for  one  year  beginning  October  1, 
1991. 

Issued  at  Washington.  DC  this  25th  day  of 
September,  1991. 
).  Michael  Davia, 

Assistant  Secretary.  Conservation  and , 
Renewable  Energy. 

[Rate  Order  No.  SWPA-24] 

Order  ApproNdng  Power  Rale  Extenakia  on  an 
Interim  Basis 

Pursuant  to  sections  302(a)  and  301(b)  of 
the  Department  of  Energy  Organization  Act 
Public  Law  95-91.  the  functions  of  the 
Secretary  of  the  Interior  and  the  Federal    . 
Power  Commission  under  Section  5  of  the 
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Flood  Control  Act  of  1944, 16  VS.C.  8258,  for 
the  Southwestern  Power  Administration  were 
transferred  to  and  vested  In  the  Secretary  of 
Energy.  By  Delegation  Order  No.  0204-108, 
effective  December  14. 1983. 48  FR  55664.  the 
Secretary  of  Energy  delegated  to  the  Deputy 
Secretary  of  Energy  on  a  non-exclusive  basis 
the  authority  to  confirm,  approve  and  place 
into  effect  on  an  interim  basis  power  and 
transmission  rates,  and  delegate  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  on  an  exclusive  basis  the  authority  to 
confirm,  approve  and  place  in  effect  on  a 
final  basis,  or  to  disapprove  power  and 
transmission  rates.  Amendment  hJo.  1  to 
Delegation  Order  No.  0204-106,  effective  May 
30. 1986, 51  FR  19744,  revised  the  delegation 
of  authority  to  confirm,  approve  and  place 
into  effect  on  an  interim  basis  power  and 
transmission  rates  by  delegating  such 
authority  to  the  Under  Secretary  of  Energy 
rather  than  the  Deputy  Secretary  of  Energy. 
This  delegation  was  reassigned  to  the  Deputy 
Secretary  of  Energy  of  Energy.  This 
delegation  was  reassigned  to  the  Deputy 
Secretary  of  Energy  by  Department  of  Energy 
Notice  1110.29,  dated  October  27, 1988,  and 
clarified  by  Secretary  of  Energy  Notice  SEN- 
10-89.  dated  August  3, 1969.  and  subsequent 
revisions.  By  Amendment  No.  2  to  Delegation 
Order  No.  0204-108,  effective  August  23. 1991. 
56  FR  41835.  the  Secretary  of  the  Department 
of  Energy  has  revised  Delegation  Order  No. 
0204-106  to  redelegate  to  the  Assistant 
Secretary.  Conservation  and  Renewable 
Energy,  the  authority  which  was  previously 
delegated  to  the  Deputy  Secretary  in  that 
Delegation  Order.  This  rate  order  is  issued  by 
the  Assistant  Secretary,  Conservation  and 
Renewable  Energy  pursuant  to  said 
Amendment  to  Delegation  Order  No.  0204- 
108. 

This  is  an  interim  rate  extension.  It  is  made 
pursuant  to  the  authorities  as  implemented  in 
10  CFR  903.22(h)  and  903.23(a). 

Background 

The  Sam  Raybum  Dam  is  located  on  the 
Angelina  River  in  the  State  of  Texas  in  the 
Neches  River  Basin.  Since  the  beginning  of  its 
operation  in  1965.  it  has  been  marketed  as  an 
isolated  project  under  a  contract  with  the 
Sam  Raybum  Dam  Electric  Cooperative,  Ina, 
through  the  facihties  of  Gulf  States  Utilities 
Company.  The  contract  originally  provided 
for  a  rate  of  S79,167  per  month  (^50,004 
annually).  Subsequently,  this  rate  has  been 
increased  on  numerous  occasions. 

The  existing  annual  Sam  Raybum  Dam 
power  rate  of  $1,810,368  was  confirmed  and 
approved  on  a  final  basis  by  the  FERC  for  the 
period  July  1. 1988,  through  September  30, 
1991.  The  1991  Sam  Raybum  Dam  Power 
Repayment  Studies  (PRS)  indicate  the  need 
for  a  minor  rate  adjustment  of  $13,884.  or  0.8 
percent 

Pursuant  to  the  implementing  authorities  in 
10  CFR  903.22(h]  and  903.23(a),  the  Assistant 
Secretary,  Conservation  and  Renewable 
Energy,  may  extend  •  FERC-approved  rate  on 
an  interim  basis.  The  Administrator. 
Southwestern  Power  Administration 
(Southwestem),  published  notice  in  the 
Federal  Register  on  August  16. 1991,  56  FR 
40893,  announcing  a  15-day  period  for  public 
review  and  comment  concerning  the 


proposed  interim  rate  extension.  In  addition, 
informal  meetings  were  held  with  interested 
parties  on  April  9. 1991,  and  July  15. 1991. 
Written  comments  were  accepted  through 
September  3, 1991.  One  comment  was 
received  on  behalf  of  the  Sam  Raybum  Dam 
Electric  Cooperative  of  Livingston,  Texas, 
which  stated  that  it  had  no  objection  to  the 
proposed  extension  of  the  existing  rate  for 
the  Sam  Raybum  Dam  for  a  12-month  period. 

Discussion 

The  existing  Sam  Raybum  Dam  rate  is 
based  on  the  FY  1987  PRS  and  was  approved 
on  a  final  basis  by  the  FERC  effective  July  1, 
1968.  The  FY  1990  PRS  was  prepared  for  the 
Sam  Raybum  Dam  Project  and  Indicated  the 
need  for  a  1.4  percent  revenue  Increase.  This 
revenue  increase  was  within  the  plus-or- 
minus  two  percent  Rate  Adjustment 
Threshold  established  by  Southwestem's 
Administrator  on  June  23. 1987.  The 
Administrator,  therefore,  deferred  this  rate 
adjustment  in  the  best  interest  of  the 
Government  and  allowed  the  FY  1991  PRS  to 
determine  the  appropriate  level  of  revenues 
needed  for  the  next  rate  period. 

The  1991  PRS  indicates  the  need  for  a 
minor  rate  increase  of  0.8  percent.  The 
primary  causes  of  the  FY  1991  increase  over 
the  currently-approved  FY  1987  PRS  are 
increased  Corps  of  Engineers'  Operation  and 
Maintenance  (O&M)  expense  estimates, 
extension  of  the  cost  evaluation  period  for  an 
additional  year,  and  estimated  inflation.  This 
year's  need  for  a  rate  increase  is  less  than 
that  indicated  by  last  year's  PRS  due  to 
normal  variations  in  both  actual  and  newly 
estimated  O&M  expenses,  validating 
Southwestem's  rationale  for  deferring  the 
rate  increase  under  the  Rate  Adjustment 
Threshold.  As  was  the  case  in  FY  199a  the 
FY  1991  rate  adjustment  determined  to  be 
needed  falls  within  Southwestem's  plus-or- 
minus  two  percent  Rate  Adjustment 
Threshold  and  would  normally  be  deferred. 
However,  the  existing  rate  of  $1,8010.368  will 
expire  on  September  30. 1991.  Consequently. 
Southwestem  proposed  to  extend  the  existing 
rate  for  a  one-year  period  ending  September 
30, 1992.  on  an  interim  basis  based  on  the 
implementation  authorities  noted  in  10  CFR 
903.22(h)  and  903.23(a). 

Southwestem  continues  to  make  significant 
progress  toward  repayment  of  the  Federal 
investment  In  the  Sam  Raybum  Dam. 
Through  FY  1990.  repayment  status  for  the 
Sam  Raybum  Dam  Project  is  $7,479,969, 
which  represents  approximately  31  percent  of 
the  $23,873,102  Federal  investment  in  the 
project.  The  status  of  repayment  has 
increased  almost  35  percent  above  the 
$5,541,000  noted  by  the  FERC  in  its  Order 
issued  October  11. 1988. 

In  formation  regarding  this  rate  extension, 
including  studies  and  other  supporting 
material,  is  available  for  public  review  and 
comment  in  the  offices  of  the  Southwestem 
Power  Administration,  One  West  Third 
Street  Tulsa.  Oklahoma  74101. 

Order 

In  view  of  the  foregoing  and  pursuant  to 
the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  extend  on  an 
interim  basis  for  a  period  of  one  year, 


effective  October  1, 1991.  the  Sam  Raybum 
Dam  Rate  of  $1,801,368  for  the  sale  of  power 
and  energy  from  Sam  Raybum  Dam  to  the 
Sam  Raybum  Dam  Electric  Cooperative.  Inc., 
under  Contract  No.  14-02-0001-11^4.  as 
amended. 

Issued  at  Washington.  DC,  this  25th  day  of 
September,  1991. 
].  Michael  Davis. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

[FR  Doc.  91-24344  Filed  10-8-01:  8.45  am] 
numa  cooe  mso-vi-ii 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4019-5] 

Clean  Air  Act  Advisory  Committee  Of 
Open  IMeeting 

SUMMART.  On  November  8, 1990,  the 
U.S.  Enviroiunental  Protection  Agency 
(EPA)  gave  notice  of  the  establishment 
of  a  Clean  Air  Act  Advisory  Committee 
(CAAAC)  (55  FR  46993).  This  Committee 
was  established  pursuant  to  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app  I) 
to  provide  advice  to  the  Agency  on 
policy  and  technical  issues  related  to 
the  development  and  implementation  of 
the  requirements  of  the  Clean  Air  Act 
Amendments  of  1990. 

Open  Meeting  Dates:  Notice  is  hereby 
given  that  the  Clean  Air  Act  Advisory 
Committee  will  hold  an  open  meeting  on 
October  24. 1991  from  8:30  am  to  4:00 
pm,  at  the  Washington  Hilton  Hotel. 
1919  Connecticut  Avenue,  N.W.. 
Washington,  D.C.  Seating  will  be 
available  on  a  first  come,  first  served 
basis  but  should  be  fully  adequate  for 
all  members  of  the  pubUc  interested  in 
attending. 

The  meeting  will  include  a  discussion 
of  the  status  of  Clean  Air  Act 
implementation  efforts,  and  the  impact 
of  energy  and  transportation  factors  in 
implementing  the  Clean  Air  Act 

Inspection  of  Committee  Documents: 
Documents  relating  to  the  above  noted 
topics  will  be  publicly  available  at  the 
meeting.  Thereafter,  these  docvunents 
together  with  the  CAAAC  meeting 
minutes  will  be  available  for  public 
inspection  in  EPA  Air  Docket  No.  A-90- 
39  in  room  1500  of  EPA  Headquarters 
401  M  Street,  SW.,  Washington.  DC. 
Hours  of  inspections  are  8:30  am  to  12 
noon  and  1:30  to  3:30  pm  Monday 
through  Friday. 

Additional  Meeting  Date:  The  next 
scheduled  meeting  date  for  the  CAAC  is 
January  16, 1992.  This  meeting  will  also 
be  held  at  the  Washington  Hilton  Hotel 

FOR  FURTHER  INFORMA-nON: 

Concerning  the  CAAAC  or  its  activities 
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please  contact  Mr.  Paul  Rasmussen. 
Designated  Federal  Official  to  the 
Committee  at  (202)  260-7430.  FAX  (202) 
260-4185.  or  by  mail  at  U.S.  EPA.  Office 
of  Program  Management  Operations 
(ANR-443),  Office  of  Air  and  Radiation, 
Washington,  DC  20460. 

Dated:  October  3, 1991. 
William  G.  Ro«enberg, 

Assistant  Administrator,  Office  of  Air  and 
Radiation. 

(FR  Doc.  91-23424  Filed  10-8-91;  8:45  am) 
KLUNO  cooc  es«o-so-M 


[FRL-401$-7] 

Public  Meeting  on  EPA's  Scientific 
Reassessment  of  Dioxin 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  to  be  held  by  the  U.S. 
Environmental  Protection  Agency's 
(EPA's)  Office  of  Research  and 
Development  to  inform  the  public  of 
EPA's  scientific  reassessment  of  dioxin, 
and  to  receive  comment  from  the  public. 
The  public  is  invited  to  give  oral  and 
written  comment  on  all  aspects  of  the 
scientific  reassessment  of  dioxin.  The 
meeting  will  begin  with  a  brief 
presentation  by  EPA  officials  concerning 
the  scientific  reassessment  of  dioxin, 
followed  by  a  short  question  and 
answer  period.  The  rest  of  the  meeting 
will  consist  of  oral  comments  by 
organizations  and  individuals  who 
indicate  an  interest  to  do  so  in 
accordance  with  the  procedures 
described  in  this  notice. 
DATES:  The  meeting  will  be  held  on 
Friday,  November  15, 1991,  from  8:30 
a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Environmental  Protection 
Agency  Education  Center  Auditorium, 
Waterside  Mall,  401  M  Street,  SW., 
Washington,  DC.  Environmental 
Management  Support,  Inc.,  an  EPA 
contractor,  is  providing  logistical 
support  for  the  public  meeting.  Members 
of  the  public  wishing  to  give  oral 
comment  at  the  meeting  on  EPA's 
scientific  reassessment  of  dioxin  may 
request  a  time  by  calling  Environmental 
Management  Support,  Inc.,  at  telephone 
number  (301)  589-0885  no  later  than  5 
p.m.  (EST)  Wednesday,  November 
13,1991.  Please  do  not  call  EPA  directly 
to  request  a  time  at  this  meeting.  Only 
those  individuals  and  organizations  that 
are  assigned  a  time  in  advance  of  the 
meeting  will  be  permitted  to  give  oral 
comment.  Please  be  advised  that  oral 
comment  on  the  day  of  the  meeting  will 


be  limited  to  not  more  than  5  minutes  in 
order  to  give  everyone  an  equal 
opportunity  to  speak.  Because  of  time 
limitations,  only  approximately  30 
people  who  wish  to  present  oral 
comments  can  be  accommodated  at  the 
November  15th  meeting. 

The  EPA  would  like  to  receive  oral 
comment  from  all  interested  individuals 
and  organizations.  Therefore  if  more 
than  30  people  request  time  to  give  oral 
comment,  then  the  public  meeting  on 
EPA's  scientific  reassessment  of  dioxin 
may  continue  on  Monday,  November  18 
from  the  hours  of  12:30  p.m.  to  6  p.m.  in 
the  same  EPA  Auditorium. 

Speakers  will  be  informed  of  the  day 
and  time  they  will  be  expected  to 
present  their  oral  comments.  If  there  is 
to  be  a  Monday,  November  18th  session 
of  the  public  meeting,  this  will  be 
announced  at  the  beginning  of  the 
Friday,  November  15th  session. 

In  addition  to  oral  comments, 
members  of  the  public  may  also  submit 
written  comments  and  other  materials 
relevant  to  EPA's  scientific 
reassessment  of  dioxin  by  mail  to: 
Environmental  Management  Support, 
Inc..  1010  Wayne  Ave.,  suite  200.  Silver 
Spring.  Maryland.  20910.  Attention: 
Dioxin  Reassessment. 

The  public  may  request  a  single  copy 
of  the  summary  description  of  "EPA's 
Scientific  Reassessment  of  Dioxin"  by 
mail  (or  FAX)  from  Environmental 
Management  Support,  Inc.,  in  advance 
of  the  meeting  by  calling  the  number 
given  above.  EPA  invites  public 
comment  on  the  elements  comprising  the 
scientiHc  reassessment  of  dioxin,  which 
are: 

(1)  Development  of  a  new  biologically- 
based,  dose-response  model  for  dioxin 
to  estimate  human  health  risks;  (2) 
Supporting  laboratory  research  relevant 
to  the  development  of  a  new  dose- 
response  model;  (3)  Update  and  revision 
of  the  Health  Assessment  Document  for 
Dioxin;  (4)  Update  and  revision  of  the 
Dioxin  Exposure  Assessment  Document; 
and  (5)  Supporting  research  to 
characterize  ecological  risks  of  dioxin  in 
aquatic  ecosystems,  and  the 
development  of  an  Ecological  Risk 
Characterization  Report.  The  EPA  is 
particularly  interested  in  receiving: 

A.  New  scientific  data  relevant  to  the 
scientific  reassessment  of  dioxin; 

B.  Any  ongoing  or  recently  published 
scientific  research  in  these  areas; 

C.  Any  scientific  or  technical 
interpretation  and  analysis  of  data 
relevant  to  the  dioxin  reassessment; 

D.  Suggestions  for  additional  public 
participation  and  involvement  in  EPA's 
scientific  reassessment  of  dioxin. 


INSPECTION  AND  COPYING:  The  following; 
EPA  documents,  relevant  to  the 
scientific  reassessment  of  dioxin,  are 
available  for  public  inspection  and 
copying  at  the  EPA  Public  Information 
Reference  Unit  (PIRU),  U.S. 
Environmental  Protection  Agency 
Headquarters  Library.  Waterside  Mall, 
401  M  Street  SW.,  Washington,  DC 
20460.  The  hours  of  inspection  and 
copying  are  between  8  a.m.  and  4:30  p.m. 
Monday  through  Friday,  except 
holidays.  For  persons  outside  of  the 
Washington,  DC  area,  copies  of  these 
documents  can  be  obtained  from 
sources  stated. 

1.  Summary  description  of  "EPA's 
Scientific  Reassessment  of  Dioxin."  This 
summary  may  be  obtained  by  written 
request  or  by  telephone  to  the  EPA 
support  contractor.  Environmental 
Management  Support,  Inc.,  1010  Wayne 
Ave.,  suite  200,  Silver  Spring,  Maryland. 
20910,  Attention:  Dioxin  Reassessment, 
telephone  number  (301)  589-0885. 

2.  Health  Assessment  Document  for 
Polychlorinated  Dibenzo-p-Dioxins.  U.S. 
Environmental  Protection  Agency. 
Office  of  Health  and  Environmental 
Assessment.  Washington,  DC. 
September  1985,  EPA/600/&-84/014F. 
Available  from  the  National  Technical 
Information  Service;  PB86122546/AS. 

3.  A  Cancer  Risk-Specific  Dose 
Estimate  for  2,3,7,8-TCDD.  (Review 
Draft).  U.S.  Environmental  Protection 
Agency,  O^ice  of  Health  and 
Environmental  Assessment, 
Washington,  DC.  June  1988.  EPA/600/6- 
88/007  Aa.  Available  from  the  National 
Technical  Information  Service;  PB88- 
231204/AS. 

4.  A  Cancer  Risk-Specific  Dose 
Estimate  for  2,3,7,8-TCDD.  Appendices 
A  Through  F.  (Review  Draft).  U.S. 
Environmental  Protection  Agency, 
Office  of  Health  and  Environmental 
Assessment,  Washington,  DC.  June  1988. 
EPA/600/6-88/007Ab.  Available  from 
the  National  Technical  Information 
Service:  PB88-231212/AS. 

5.  Estimating  Exposures  to  2,3.7.6-     . 
TCDD  (Review  Draft).  U.S. 
Environmental  Protection  Agency, 
Office  of  Health  and  Environmental 
Assessment,  Washington,  DC.  March 
1988.  EPA/600/6-88/005A.  Available 
from  the  National  Technical  Information 
Service;  PB88-231196/AS. 

6.  Report  of  the  ad  hoc  dioxin  panel  of 
the  Science  Advisory  Board:  Review  of 
draft  documents:  "A  Cancer  Risk- 
Specific  Dose  Estimate  for  2,3,7,8- 
TCDD"  and  "Estimating  Exposure  to 
2,3,7,8-TCDD."  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
EPA-SAB-EC-90-003.  Available  for 
copying  at  the  PIRU. 
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FOR  FURTHER  INFORMATION  CONTACT 

Mr.  David  Qeverly.  Office  of 
Technology  Transfer  and  Regulatory 
Support  (H-8105).  Office  of  Research 
and  Development,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460.  telephone  (202) 
260-7891  {FTS:  280-7891). 
SUPPLEMENTARY  INFORMATION:  The 

purposes  of  this  one-day  meeting  are  to 
inform  the  public  of  EPA's  scientinc 
reassessment  of  dioxin;  to  invite  public 
review,  comment  and  participation  in 
the  process,  and  to  receive  any  relevant 
scientific  Information.  The  EPA 
Administrator.  William  K.  Reilly, 
announced  on  April  8, 1991.  that  EPA  is 
conducting  a  scientific  reassessment  of 
the  risks  of  exposure  to  2.3.7.8-TCDD 
and  related  compoimds;  collectively 
known  as  "dioxin."  The  EPA  is 
undertaking  this  task  because 
significant  advances  have  occurred  in 
the  scientific  understanding  of  the 
mechanisms  by  which  dioxin  becomes 
toxic  of  the  health  effects  of  dioxin  in 
animals  and  people;  of  the  pathways  to 
human  exposure;  and  of  the  toxic  effects 
of  dioxin  to  the  environment, 
particularly  aquatic  organisms. 

Based  on  animal  studies,  dioxin  is  one 
of  the  most  potent  carcinogens  studied. 
The  Agency  has  previously  prepared 
assessments  of  the  human  health  risks 
from  environmental  exposures  to  dioxin 
in  1985  and  1988.  These  assessments 
were  reviewed  by  the  EPA's  Science 
Advisory  Board  (SAB).  At  the  time  of 
the  1988  risk  assessment  there  was 
general  agreement  within  the  scientific 
community  that  the  standard  dose- 
response  approaches  were  inappropriate 
for  dioxin  and  should  be  improved  but 
there  was  no  consensus  identifying  a 
more  biologically  defensible 
methodology.  The  Agency  was 
challenged  to  explore  the  development 
of  such  a  method. 

Two  important  events  have  recently 
occurred  that  impact  this  reassessment: 
The  NIOSH  cancer  mortahty  study  of 
U.S.  chemical  workers  pubUshed  in  the 
New  England  Joumal  of  Medicine 
(Marilyn  A.  Fingerhut.  et.  aL  "Cancer 
Mortality  in  Workers  Exposed  to  2.3.7.8- 
Tetrachlorodibenzo-p-Dioxin."  January 
24.1991.  Vol.  324:4.  pages  212-218).  and 
the  Banbury  Conference  on  dioxin 
toxicology  held  in  October.  1990,  in  Cold 
Spring  Harbor,  New  York. 

The  proceedings  of  the  Banbury 
Conference  are  not  yet  published  nor 
available.  However  it  should  be  noted 
that  it  involved  many  of  the  leading 
scientific  experts  on  dioxin.  At  the 
meeting,  there  was  general  agreement  in 
certain  areas  of  dioxin  toxicology,  for 
example: 


a.  Humans  and  experimental  animals 
respond  to  dioxin  similarly. 

b.  Effects  in  humans  can  be 
anticipated  by  effects  observed  in 
experimental  animals,  e.g..  enzyme 
induction,  immunotoxicity.  reproductive 
toxicity,  developmental  toxicity,  and 
carcinogenicity. 

c.  Certain  stereochemicals  (having 
similar  molecular  structure)  to  dioxin 
may  behave  the  same  as  dioxin.  for 
example,  certain  polychlorinated  and 
polybrominated  dibenzofurans, 
polychlorinated  and  polybrominated 
dibenzo-p-dioxins,  and  coplanar 
chlorinated  biphenyls. 

d.  All  toxic  effects  of  dioxin  are 
mediated  by  the  chemicals  binding  to  a 
protein  receptor  within  the  cell 
cytoplasm,  and.  therefore,  a  receptor- 
based  risk  assessment  model  is 
appropriate  and  should  be  developed. 

The  EPA's  scientific  reassessment  of 
dioxin  is  comprised  of  5  basic  parts: 

1.  Development  of  a  new  biologically- 
based,  dose-response  model  for  dioxin 
to  estimate  human  health  risks; 

2.  Supporting  research  relevant  to  the 
development  of  a  new  dose-response 
model; 

3.  Update  and  revision  of  the  Health 
Assessment  Document  for  Dioxin; 

4.  Update  and  revision  of  the  Dioxin 
Exposure  Assessment  Document; 

5.  Supporting  research  to  characterize 
ecological  risks  of  dioxin  in  aquatic 
ecosystems,  and  the  development  of  an 
Ecological  Risk  Characterization  Report. 
These  five  basic  parts  of  this  intensive 
effort  are  summarized  in  the  document. 
"EPA's  Scientific  Reassessment  of 
Dioxin,"  which  is  available  to  the  public 
through  this  notice,  and  on  the  day  of 
the  public  meeting. 

Dated:  October  3. 1991. 
Erich  W.  Bretthauw, 

Assistant  Administrator  for  Research  and 
Development. 

(FR  Doc.  91-24323  Filed  lO-ft-81;  8:45  am] 
muiM  cooc  uao-eo-M 


[FRL-4019-6] 

Gulf  of  Mexico  Program  Citizens 
Advisory  Committee  IMeeting 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting  of  the 

Citizens  Advisory  Committee  of  the  Gulf 

of  Mexico  Program. 

summary:  The  Gulf  of  Mexico  Program 
Citizens  Advisory  Committee  will  hold  a 
meeting  on  October  24-28, 1991  at  the 
Sheraton  Inn  Plaza  Royale.  3777  North 
Expressway.  Brownsville.  Texas. 


FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  William  Whitson.  Gulf  of  Mexico 
Program  Office.  Stennis  Space  Center. 
MS  39529  at  (801)  68»-3726,  FTS  494- 
3726. 

SUPPLEMENTARY  INFORMATION:  A 
meeting  of  the  Citizens  Advisory 
Committee  of  the  Gulf  of  Mexico 
Program  will  be  held  on  October  24-26. 
1991  at  the  Sheraton  Inn  Plaza  Royale  in 
Brownsville.  TX.  Agenda  items  will 
include  status  reports  to  the  Committee 
on  1992  Year  of  the  Gulf  planning,  FY  92 
Budget.  Gulf  of  Mexico  Comparative 
Risk  Analysis,  Gulf  Symposium  '92,  a 
change  to  the  By-Laws  regarding  an 
Alternate  Member-at-Large  proposal, 
status  reports  on  the  various  Action 
Plans,  and  reports  from  the  individual 
Gulf  state  members.  The  meeting  is  open 
to  the  public. 
Joseph  R.  Franzmathes, 
Assistant  Regional  Administrator  for  Policy 
and  Management 
(FR  Doc.  91-24321  Filed  10-«-91: 8:45  am] 

MIXING  CODE  •GSO-tO-M 


[FRL-4019-41 

Nonroad  Engine  and  Vehicle  Emission 
Study.  Putilic  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  On  October  30. 1991,  the 
Environmental  Protection  Agency  (EPA) 
will  conduct  a  public  meeting  to  receive 
comment  on  the  draft  report  titled 
"Nonroad  Engine  and  Vehicle  Emission 
Study."  This  study  was  mandated  by  the 
1990  Amendments  to  the  Clean  Air  Act 
to  be  used  in  assessing  the  contribution 
of  emissions  from  nonroad  engines  and 
vehicles  to  air  pollution. 
DATES:  The  public  meeting  will  convene 
at  9  a.m.  on  October  3a  1991,  and  will 
adjourn  at  such  time  as  is  necessary  to 
complete  the  testimony.  Copies  of  the 
draft  report  will  be  available  on  October 
8, 1991. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Inn  Metro  Airport,  8270 
Wickham,  Romulus.  Michigan  telephone 
(313)  729-6300.  Written  comments 
should  be  submitted  in  duplicate  to:  U.S. 
Environmental  Protection  Agency.  The 
Air  Docket:  Air  Docket  No.  A-91-24, 
room  M-1500  (lE-131).  Waterside  Mall. 
401  M  Street  SW..  Washington.  DC 
20460. 

Materials  relevant  to  this  proposed 
rulemaking  are  contained  in  Docket  No. 
A-«l-24.  The  docket  is  located  at  the 
above  address  and  may  be  inspected 
from  8  a.m.  until  noon  and  from  1:30  p.m. 
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until  3:30  p.m.  Monday  through  Friday. 
A  reasonable  fee  may  be  charged  by 
EPA  for  copying  docket  materials. 

FOR  FURTNER  INFORMATION  CONTACT: 

Kevin  Green  or  Clare  Ryan.  Certification 
Division,  U.S.  Environmental  Protection 
Agency,  2565  Plymouth  Road,  Ann 
Arbor.  Michigan  48105.  Telephone:  (313) 
668-4510,  FTS  374/8510  and  (313)  668- 
4577,  FTS  374-8577. 

SUPPLEMENTARY  INFORMATION:  Title  II  of 

the  Clean  Air  Act  (CAA),  as  amended 
by  the  1990  Clean  Air  Act  Amendments, 
requires  EPA  to  study  emissions  from 
nonroad  engines  and  vehicles  to 
determine  the  contributions  of  such 
sources  to  air  pollution  in  areas  of  the 
country  while  fail  to  attain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  either  ozone  or  carbon 
monoxide.  In  doing  this  duty,  EPA 
examined  ten  pollutants  emitted  by 
nonroad  engines  and  vehicles  using 
emission  data  collected  both  nationally 
and  in  twenty-four  nonattainment  area. 

I.  Availability  of  Draft  Report 

A  draft  report  of  this  study  is 
completed  and  available  to  the  publia 
Copies  may  be  obtained  from  the  public 
docket,  No.  A-91-24,  at  the  address 
provided  in  "addresses."  Copies  have 
also  been  placed  and  are  available  for 
reviewing  and/or  duplication  at  these 
sites. 

•  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Rd.. 
Springfield,  VA  22161,  (703)  487-4650. 

•  Libraries  at  Regional  EPA  Offices. 

II.  Comments  and  the  Public  Docket 

EPA  welcomes  comments  on  all 
aspects  of  this  study.  All  comments, 
with  the  exception  of  proprietary 
information,  should  be  directed  to  the 
EPA  Air  Docket  section.  Docket  No.  A- 
91-24  (see  "ADDRESSES"). 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments 
by: 

•  Labeling  proprietary  information 
"Confidential  Business  Information"  and 

•  Sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
"FOR  FURTHER  INFORMATION  CONTACT") 
and  not  to  the  public  docket. 

Dated:  October  3. 1991. 

Mark  Joyce, 

Acting  Assistanl  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  91-24325  Filed  10-8-91;  8:45  am) 
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[OPP-60024;  FRL-3950-6] 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

summary:  This  notice,  pursuant  to 
section  6  (f)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
7  U.S.C.  136  et  seq.,  announces  that  EPA 
has  issued  Notice(s)  of  Intent  to 
Suspend  pursuant  to  section  3(c)(2)(B)  of 
FIFRA.  The  notice(s]  were  issued 
following  issuance  of  Data  Call-In 
Notice(s)  by  the  Agency  and  the  failure 
of  registrant(s)  subject  to  the  Data  Call- 
in  Notice(s)  to  take  appropriate  steps  to 
secure  the  data  required  to  be  submitted 
to  the  Agency.  This  notice  includes  the 
text  of  a  Notice  of  Intent  to  Suspend, 
absent  specific  chemical,  product,  or 
factual  information.  Table  A  of  this 
notice  further  identifies  the  registrant(8) 
to  whom  the  Notice(s)  of  Intent  to 
Suspend  were  issued,  the  date  each 
Notice  of  Intent  to  Suspend  was  issued, 
the  active  ingredient(8)  involved,  and 
the  EPA  registration  number(s)  and 
name(8)  of  the  registered  product(s) 
which  are  affected  by  the  Notice(s)  of 
Intent  to  Suspend.  Moreover,  Table  B  of 
this  notice  identifies  the  basis  upon 
which  the  Notice(8)  of  Intent  to  Suspend 
were  issued.  Finally,  matters  pertaining 
to  the  timing  of  requests  for  hearing  are 
specified  in  the  Notice(s)  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notice(s)  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  ejected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L  Brozena,  Office  of 
Compliance  Monitoring  (EN-342), 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington.  DC 
20460,  (703)  308-8267. 

SUPPLEMENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 


United  States.£nviroiunental  Protection 
Agency 

Offic*  of  PMticidM  and  Toxic  Substances 

Washington.  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with 

the  3(c)(2)(B)  Data  Call-in  Notice  for 
Dated 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registration(8)  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  fmal  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registration(8)  of  your 
product(s)  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)U)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  3(c)(2)(B) 
Data  Call-in  Notice.  The  specific  basis 
for  issuance  of  this  Notice  is  stated  in 
the  Explanatory  Appendix  (Attachment 
III)  to  this  Notice.  AJ^ected  product(8) 
and  the  requirement(s)  which  you  failed 
to  satisfy  are  listed  and  described  in  the 
following  three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  QI  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing,  it  will  be  conducted  in 
accordance  with  the  requirements  of 
section  6(d)  of  FIFRA  and  the  Agency's 
procedural  regulations  in  40  CFR  part 
164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
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Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  HFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be  extended 
unless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  If  a 
hearing  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the . 
conclusion  of  the  hearing  governing  the 
suspension  of  your  product(s). 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing.  (2)  identify  the 
registration(s)  for  which  a  hearing  is 
requested,  and  (3)  set  forth  all  necessary 
supporting  facts  pertaining  to  any  of  the 
objections  which  you  have  identified  in 
your  request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  A-110, 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW..  Washington.  DC  20460, 
and  an  additional  copy  should  be  sent  to 
the  signatory  listed  below.  The  request 
must  be  received  by  the  Hearing  Clerk 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-day  time 
limit  will  result  in  automatic  suspension 
of  your  registration(s)  by  operation  of 
law  and.  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s]  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 


been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if. 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  3(c)(2)(B)  Data  Call-In 
Notice.  In  order  to  avoid  suspension 
under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
II,  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  II 
and  in  the  Explanatory  Appendix 
(Attachment  III)  to  the  following  address 
(preferably  by  certified  mail): 
Office  of  Compliance  Monitoring  (EN- 
342).  Laboratory  Data  Integrity. 
Assurance  Division,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirement(s)  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
writing.  You  should  submit  the 
necessary  data/information  as  quickly 
as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(8). 

The  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  ordy  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 


requirements  which  are  the  bases  of  this 
Notice  and  so  Informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  L  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(8) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell.  use.  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registration(s)  of  your  product(s) 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  3(c)(2)(D) 
Data  Call-In  Notice,  this  Notice,  when  it 
becomes  a  final  and  effective  order  of 
suspension,  will  be  in  addition  to  any 
existing  suspension,  i.e.,  all 
requirements  which  are  the  bases  of  the 
suspension  must  be  satisfied  before  the 
registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  product(s)  and  that  you  may 
be  held  liable  for  violations  committed 
by  your  distributors. 

If  you  have  any  questions  about  the 
requirements  and  procedures  set  forth  in 
this  suspension  notice  or  in  the  subject 
3(c)(2)(B)  Data  Call-In  Notice,  please 
contact  Stephen  L  Brozena  at  (703)  300- 
8267. 

Sincerely  yours. 

Director.  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  II  -  Requirement  List 

Attachment  III  -  Explanatory  Appendix 
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II.  Regi8trant(s)  Receiving  and  Affected 
by  Notice<B)  of  Intent  to  Suspend;  Date 
of  Issuance;  Active  Ingredient  and 
Product(s)  Affected 

A  letter  of  notification  has  been  sent 
for  the  following  product(s): 


50907 


1 

Table  A— Product  List 

Ragistrant  AHected 

EPA  R«g<8tration 
Number 

Active  mgradwnt 

Name  ol  Product 

Oaialiauad 

Amvac  Chemical  Corp. 

00648100292 

Thiram 

Thiram  FruA  Funoiri4la 

•ns/9% 

III.  Basis  for  Issuance  of  Notice  of 
Intent;  Requirement  List 

The  following  registrant(8)  failed  to 
submit  the  following  required  data  or 
information: 

Table  B— Requirement  Ust 


Active 
Ingredient 

Registrant 
Affecied 

Require- 
fvwnl 
Name 

Ortginat 
Due-Data 

TNram 

Amvac 

30-Oay 

10/5/go 

Chami* 

Re- 

cal 

aponee 

Corp. 

(Quide- 
Rne 
Refer- 
ence 

No:') 

IV.  Attachment  III  Suspension  Report- 
Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

In  June  1984,  EPA  issued  a 
Registration  Standard  which  Included  a 
Data  Call-In  Notice  pursuant  to  the 
authority  of  FIFRA  section  3(c)(2)(B) 
which  required  registrants  Of  products 
containing  thiram  used  as  an  active 
ingredient  to  develop  and  submit  data. 
These  data  were  determined  to  be 
necessary  to  maintain  the  continued 
registration  of  affected  products.  Failure 
to  comply  with  the  data  requirements  of 
a  Registration  Standard  is  a  basis  for 
suspension  under  section  3(c)(2)(B)  of 
FIFRA. 

The  Thiram  Registration  Standard     • 
required  each  affecied  registrant  to 
submit  materials  demonstrating 
selection  by  the  registrant  of  the  options 
to  address  the  data  requirements.  The 
Thiram  Registration  Standard  was 
initially  issued  to  registrants  of 
manufacturing  use  and  technical 
products.  Subsequently,  the  Thiram 
Task  Force,  the  technical  source 
consortium,  informed  the  Agency  of 
their  intent  to  support  only  registered 
seed  treatment  and  nonfood  uses  of 
thiram.  The  Task  Force  informed  the 


Agency  that  it  would  not  be  developing 
residue  data  in  support  of  foliar,  soil,  or 
root  dip  applications  of  thiram  on  any 
food  crop.  As  such,  the  only  food  use 
remaining  on  thiram  labels  which  is 
currently  supported  is  seed  treatments. 
As  a  result  of  the  Thiram  Tusk  Force's 
decision,  the  responsibility  for 
generating  the  necessary  data  to 
maintain  the  deleted  uses  shifted  to  the 
remaining  end-use  registrants. 

Accordingly,  in  a  letter  dated  August 
27, 1990,  the  Agency  informed  you  and 
other  end-use  registrants  of  thiram 
products  of  the  above  status,  imposed 
upon  you  and  the  other  registrants  the 
Thiram  Registration  Standard  data 
requirements,  and  required  that  you 
inform  the  Agency  within  30  days  of 
your  receipt  of  the  letter  of  the  steps  you 
were  electing  to  take  regarding  the  data 
requirements  necessary  to  support  your 
registration.  By  letter  dated  December  6. 
1990,  which  was  received  by  the 
Agency,  you  informed  the  Agency 
through  your  agent  that  AMVAC 
Chemical  Corporation  "will  not  generate 
any  data  to  support  the  foliar  uses 
which  are  included  within  the 
instructional  text"  of  the  subject  thiram 
product  label.  Additionally.  AMVAC 
Chemical  Corporation  stated  that  it 
"will  not  submit  revised  labeling  since 
the  product  directions  include  only  foliar 
uses!"  (emphasis  in  original).  This 
response  is  not  appropriate  under  the 
Registration  Standard  and  the  August 
27, 1990  letter.  Because  the  Agency  has 
not  received  an  adequate  or  appropriate 
response  from  you  as  a  Thiram 
registrant  electing  either  to  undertake 
the  required  testing  or  any  other 
appropriate  response  (i.e.  delete  subjecl 
uses  by  amending  registration  and 
submitting  revised  labeling),  the  Agency 
is  initiating  through  this  Notice  of  Intent 
to  Suspend  the  actions  which  FIHIA 
requires  it  to  take  under  these 
circumstances. 

V.  Conclusions 

EPA  has  issued  Notice(s}  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 


further  information  regarding  the 
Notice(s)  may  be  obtained  from  the 
contact  person  noted  above. 

Dated.  October  a,  1991. 
MiduMi  M.  Stahi. 

Director,  Office  of  Compliance  Monitoring. 
(FR  Doc.  91-24326  Filed  10-8-91;  8:45  am) 

BILUNO  COOC  Mao-SO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flooci  Insurance  Program; 
Proposed  Fee  Schedule  for 
Processing  Map  Changes  for  FY  1992 

AGENCY:  Federal  Insurance 
Administration  (FIA),  Federal 
Emergency  Management  Agency 
(FEMA). 

action:  Notice. 

summary:  This  notice  contains  the 
proposed  fee  schedule  to  be  effective 
through  September  30. 1992,  for 
processing  certain  changes  to  the  NFIP 
maps.  The  initial  fees,  pre-authorized 
spending  limits,  and  hourly  rate  to  be 
effective  through  September  30, 1992,  for 
conditional  Letters  of  Map  Amendment 
(CLOMAs)  and  conditional  Letters  of 
.  Map  Revision  (CLOMRs)  have  been 
established  through  prior  rule-making. 
The  procedures  for  calculating  the  initial 
fees,  pre-authorized  spending  limits,  and 
hourly  rate  for  engineering  review  and 
administrative  processing  of  Letters  of 
Map  Revision  (LOMRs)  and  map 
revisions  listed  in  this  notice  are 
published  for  comment  in  the  proposed 
rule  for  44  CFR  part  72  elsewhere  in  this 
Federal  Register. 

This  action  is  being  undertaken  to 
reduce  expenses  to  the  National  Flood 
Insurance  Program  (NFIP),  by  allowing 
for  partial  recovery  of  certain  costs 
associated  writh  reviewing  projects 
intended  to  support  changes  in  NFIP 
maps.  These  projects  frequently  involve 
the  placement  of  Hll,  stream 
channelizations,  or  construction  of 
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bridges,  culverts,  or  levees.  In  addition, 
these  projects  are  typically  limited  in 
scope  and  are  often  effected  solely  to 
reduce  flood  risk  to  a  limited  area  of  the 
floodplain  proposed  for  development  so 
as  to  offer  relief  from  flood  insurance 
purchase  requirements  of  Public  Law 
93-234  (87  Stat.  975),  codified  as  sections 
4012a(a)  and  4012a(b)  of  42  U.S.C.  or  to 
secure  financing  or  other  benefits. 
These  fees  collected  under  this 
activity  will  be  deposited  into  the 
National  Flood  Insurance  Fund  which  is 
the  source  of  funding  for  this  service. 
Cost  recovery  will  contribute  to 
maintaining  the  NFIP  as  self-supporting. 
DATES:  Comments  must  be  received  on 
or  before  December  9, 1991. 
SEND  COMMENTS  TO:  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  room  840,  Washington,  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  L  Matticks,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472.  telephone:  (202) 
64&-2767. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  fee  schedule  to  be  effective 
through  September  30, 1992.  sets  forth 
the  fees  to  be  charged  for  review  and 
processing  of  certain  changes  to  NFIP 
maps  and  would  go  into  effect  as  of  the 
effective  date  of  the  final  rule  amending 
44  CFR  part  72.  The  initial  fees,  pre- 
authorized  spending  limits,  and  hourly 
rate  for  CLOMAs  and  CLOMRs  have 
been  established  through  prior 
rulemaking.  The  procedures  for 
determining  initial  fees,  pre-authorized 
spending  limits  and  hourly  rate  for 
LOMRs  and  map  revisions  are  published 
for  comment  in  the  proposed  rule  for  44 
CFR  part  72  elsewhere  in  this  Federal 
Register. 

Since  the  primary  component  of  the 
fees  is  the  prevailing  private  sector 
labor  rate  charged  to  FEMA  for  review 
and  processing  of  the  map  changes,  the 
fees  will  vary  due  to  inflation  and  other 
economic  fluctuations.  Therefore, 
beginning  in  calendar  year  1992,  a 
revised  fee  schedule  will  be  published 
annually  by  August  1.  as  a  notice  in  the 
Federal  Register,  so  as  to  be  effective 
the  first  day  of  each  subsequent  fiscal 
year.  These  fees  are  intended  to  reduce 
expenses  to  the  NFIP  by  allowing  for  a 
partial  recovery  of  certain  costs 
associated  with  effecting  these  map 
changes. 

In  the  proposed  fee  schedule  the 
initial  fees  are  listed  according  to  the 
type  of  flood  control  project  involved. 
The  appropriate  initial  fee  would  be 
required  to  be  paid  by  those  seeking  a 


LOMR  or  map  revision  prior  to  FEMA's 
initiation  of  the  review.  The  initial  fee 
represents  the  minimum  engineering 
review  and  administrative  processing 
costs  for  a  LOMR  or  map  revision  based 
on  the  type  of  project.  The  initial  fee 
does  not  include  costs  for  labor  and 
materials  associated  with  the 
cartographic  processing  and  preparation 
of  a  map  revision.  The  cartographic 
costs  vary  depending  on  the  number  of 
map  panels  affected  and  the  complexity 
of  the  changes  being  incorporated. 
Therefore,  these  costs  will  be  calculated 
on  a  case-by-case  basis.  However, 
based  on  recent  experience,  these  costs 
average  approximately  $2,800  per  map 
panel. 

If  it  is  determined  that  the  actual  cost 
associated  with  the  review  and 
processing  of  a  LOMR  or  map  revision 
will  exceed  the  amount  remitted  for  the 
initial  fee,  the  requestor  will  be  billed 
and  will  have  to  remit  payment  prior  to 
receiving  FEMA's  final  determination. 

The  pre-authorized  spending  limits 
listed  in  the  fee  schedule  below  denote 
the  amount  at  which  FEMA  will  suspend 
review  of  a  given  case  and  seek  written 
authorization  from  the  requestor  prior  to 
proceeding  with  the  review.  This 
limitation  gives  the  requestor  the  option 
of  discontinuing  the  review  at  that  time. 
This  affords  the  requestor  protection 
against  the  possibility  of  a  given  review 
becoming  more  costly  than  anticipated 
by  the  requestor. 

Initial  Fee  Schedule 

The  hourly  rate  for  FY  1992,  upon 
which  the  following  fees  and 
preauthorized  spending  limits  are  based, 
is  $35  per  hour. 

(a)  for  CLOMAs  and  for  CLOMRs.  the 
initial  fees,  to  be  effective  through 
September  30, 1992,  have  been 
established  by  prior  rulemaking.  Those 
initial  fees,  subject  to  the  provisions  of 
§  72.4,  shall  be  paid  by  the  requestor  in 
the  following  amounts: 

(1)  Single  lot  CLOMA.. $175 

(2)  Single  lot  CLOMR  (based  strictly    - 
on  the  proposed  placement  of  fill 
outside  the  regulatory  floodway) 175 

(3)  Multi-lot/Subdivision  CLOMA 245 

(4)  Multi-lot/Subdivision  CLOMR 
(based  strictly  on  the  placement 
of  nU  outside  the  regulatory  flood- 
way 245 

(5)  Review  of  new  hydrology 245 

(6)  New  bridge  or  culvert  (no  chan- 
nelization)   , 490 

(7)  Channel  modiflcations  only 560 

(8)  Channel  modification  and  new 
bridge  or  culvert 735 

(9)  Levees,  berms,  or  other  structur- 
al measures 945 

(10)  Structural  measures  on  alluvial 

fans 2,800 


(b)  For  LOMRs  or  map  revisions  that 
are  in  followup  to  a  CLOMR  issued  by 
FEMA.  the  initial  fee,  subject  to  the 
provisions  of  S  72.4.  for  all  categories 
listed  under  paragraph  (c)  below  will  be 
$200,  so  long  as  the  as-built  conditions 
are  the  same  as  the  proposed  conditions 
upon  which  FEMA  based  the  issuance  of 
the  CLOMR.  There  are  no  fees  for 
LOMAs,  and  no  fees  for  single-lot 
LOMRs.  which  are  not  part  of  a  new 
subdivision,  and  are  based  strictly  on 
the  placement  of  fill  outside  of  the 
regulatory  floodway,  regardless  of 
whether  they  are  issued  in  followup  to  a  • 
CLOMA  or  CLOMR. 

(c)  For  LOMRs  or  map  revisions 
which  are  not  in  followup  to  a  CLOMR 
issued  by  FEMA,  the  initial  fee,  subject 
to  the  provisions  of  9  72.4.  shall  be  paid 
by  the  requestor  in  the  following 
amounts: 


(1)  Multi-lot/Subdivision  LOMR 
(based  strictly  on  the  placement 
of  fill  outside  the  regulatory  flood- 
way) 445 

(2)  New  bridge  or  culvert  (no  chan- 
nelization)          690 

(3)  Channel  modification  only 760 

(4)  Channel  modification  and  new 
bridge  or  culvert 935 

(5)  Levees,  berms,  or  other  structur- 
al measures 1145 

(6)  Structiu-al  measures  on  alluvial 

fans 3,000 


(d)  For  projects  involving 
combinations  of  the  actions  listed  under 
paragraphs  (a),  (b),  or  (c)  above,  the 
initial  fee  shall  be  that  charged  for  the 
most  expensive  action  of  those  that 
compose  the  combination. 

(e)  Following  completion  of  FEMA's 
review  for  any  CLOMA.  CLOMR. 
LOMR.  or  map  revision,  the  requestor 
will  be  billed  at  the  established  hourly 
rate  for  any  actual  costs  exceeding  the 
initial  fee  incurred  during  the  review. 
The  hourly  rate  is  currently  $35.00  per 
hour. 

(1)  In  the  event  that  the  revision 
request  results  in  a  map  revision,  the 
requestor  will  be  notified  and  billed  for 
costs  of  cartographic  preparation  and 
processing  of  the  revised  map.  This 
work  will  not  be  initiated  until  FEMA 
has  received  payment.  The  cost  of 
reprinting  and  distributing  the  revised 
Flood  Insurance  Rate  Map  (FIRM)  and/ 
or  Flood  Boundary  Floodway  Map 
(FBFM)  will  be  borne  by  FEMA. 

(f)  Requestors  of  CLOMAs,  CLOMRs, 
LOMRs  and  map  revisions  will  be 
notified  of  the  anticipated  total  cost  If 
the  total  cost  of  processing  the  request, 
including  estimated  costs  for 
cartographic  preparation  and  processing 
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of  a  map  revision,  will  exceed  the  pre- 
authorized  spending  limits  listed  in  (1) 
through  (4)  below.  The  pre-authorized 
spending  limits  vary  according  to  the 
type  of  review  performed  and  are  based 
on  the  established  hourly  rate. 

(1)  CLOMAs.  CLOMRs,  LOMRs  and 
map  revisions  based  on  fill  out- 
side the  regulatory  floodv.-ay $700 

(2)  CLOMRs  for  the  review  of  new 
hydrology  and  CLOMRs,  LOMRs 
and  map  revisions  based  on  chan- 
nel modifications,  bridges  and  cul- 
verts, or  a  combination  of  these 1,500 

[i]  CLOMRs,  LOMRs  and  map  revi- 
sions based  on  levees,  berms,  or 
other  structural  measures 2,S00 

(4)  CLOMRs,  LOMRs  and  map  revi- 
sions based  on  structural  meas- 
ures on  alluvial  fans 5,000 


(g)  In  the  event  that  processing  costs 
are  anticipated  to  exceed  the  pre- 
authorized  spending  limits  listed  in  (1) 
through  (4)  above,  processing  of  the 
roquest  will  be  suspended  pending 
FEMA  receipt  of  written  approval  from 
the  requestor  to  proceed. 

(h)  The  entity  that  applies  to  FEMA 
through  the  local  community  for  review 
will  be  billed  for  the  cost  of  the  review. 

The  local  community  incurs  no 
linancial  obligation  for  fees  under  the 
reimbursement  procedures  of  44  CFR 
part  72  as  a  result  of  transmitting  the 
epplication  by  another  party  to  FFMA. 

(i)  Payment  of  both  the  initial  foe  and 
final  cost  shall  be  by  check  or  money 
order  payable  to  the  National  Flood 
Insurance  Program  and  must  be  received 
by  FEMA  before  the  CLOMA,  CLOMR. 
or  LOMR  will  be  issued,  or  before  the 
cartographic  processing  will  begin  for  a 
map  revision. 

Dated:  September  23, 1991. 
CM.  "Bud"  Schauerte, 
Federal  Insurance  Administiator. 
(FR  Doc.  91-23952  Filed  10-«-91;  8:45  am] 
BILUtM  COM  •71S-0»-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agrecm«nt(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(8)  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
emended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 


submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  on  or  before  October  29, 1991.  The 
requirements  for  comments  and  protests 
ere  found  in  \  560.7  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
cgrecment. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  Game  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No:  224-003565-006. 

Tille:  Puerto  Rico  Ports  Authority/ 
Caribe  Shipping,  Inc.  Marine  Terminal 
Agreement. 

Parties:  Puerto  Rico  Ports  Authority 
Caribe  Shipping,  Inc. 

Filing  Party:  Mr.  Zulma  I.  Perez 
Coordinators,  Real  States,  Contractors, 
I.^.surance  &  Claims  Commonwealth  of 
I'uerto  Rico  Ports  Authority  G.P.O.  Box 
2:129  San  Juan,  Puerto  Rico  00936. 

Synopsis:  The  Agreement,  filed 
September  27, 1991,  provides  for  Caribe 
Shipping,  Inc.  to  lease  from  the  Puerto 
Rico  Ports  Authority  59.562.32  square 
feet  of  pier  platform  (East  and  West) 
and  82,579  square  feet  of  warehouse, 
located  at  Pier  No.  9. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  3, 1991. 
)u8«ph  C.  Polking, 
Secretary. 

[FR  Doc.  91-24251  Filed  10-8-91,  8:45  am] 
B:aiNa  cooc  itso-oi-m 


Notice  of  agreemcnt(t)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573,  on 
or  before  October  21, 1991.  The 
requirements  for  comments  are  found  in 
S  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-010896-010. 

Title:  Maryland  Port  Administration 
and  MoUer  Steamship  Line,  Inc. 
(Maersk)  Terminal  Lease  Agreement. 


Parties:  Maryland  Port  Administration 
(MPA),  Moller  Steamship  Line,  Inc. 
(Maersk)  (Moller-Maersk). 

Synopsis:  The  amendment  extends 
this  lease  agreement  for  an  additional 
sixty  (60)  days,  pending  the  final 
negotiations  of  a  long  term  lease 
between  the  parties. 

Agreement  No.:  224-200262-005 

Title:  Georgia  Ports  Authority/ 
Sagumex  Terminal  Agreement. 

Parties:  Georgia  Ports  Authority, 
Hapag-Lloyd  (America)  Inc..  Gulf 
Container  Line  B.V.  ("GCL"),  Compagnie 
Cenerale  Maritime  ("CGM' ). 

Synopsis:  The  proposed  amendment 
deletes  CGM  as  a  party  to  the 
Agreement  and  changes  CGL's  name  to 
Atlantic  Container  Line  B.V.  It  also 
changes  all  references  to  "Sagumex"  in 
the  Agreement  to  "Atlantic  Service". 

Agreement  No.:  224-200294-003. 

Title:  Georgia  Ports  Authority/ 
Japanese  Three  Lines  Terminal 
Agreement. 

Parties:  Georgia  Ports  Authority, 
Mitsui  O.S.K.  Lines,  Ltd.,  Nippon  Yusen 
Kaisha,  Nippon  Liner  System,  Ltd, 

Synopsis:  The  proposed  amendment 
revises  the  rate  schedule  of  the 
Agreement  in  accordance  with 
Agreement  provisions. 

Agreement  No.:  203-010050-008. 

Title:  U.S.-Flag  Far  East  Discussion 
Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Sea-Land  Service,  Inc.,  Waterman 
Steamship  Corporation. 

Synopsis:  The  proposed  amendment 
would  delete  Waterman  Steamship 
Corporation  as  a  party  to  the 
Agreement.  It  would  delete  all 
references  to  foreign-to-foreign 
transportation  in  the  geographic  scope. 
It  would  also  make  other  nonsubstantive 
changes  to  the  Agreement. 

Agreement  No.:  202-01068»-046. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Kawasaki  Kisen  Kaisha,  Ltd.,  A.P. 
Moller-Maersk  Line,  Mitsui  O.S.K. 
Lines,  Ltd.,  Nepturen  Orient  Lines,  Ltd., 
Nippon  Yusen  Kaisha,  Ltd.,  Sea-Land 
Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  restate  the  Agreement  and  make 
corrections  of  past  clerical  errors. 

Agreement  No.:  203-011117-008. 

Title:  United  States/Australasia 
Interconference  and  Carrier  Discussion 
Agreement 

Parties:  Pacific  Coast/Australia-New 
Zealand  Tari^  Bureau,  Blue  Star  Line, 
Ltd.,  Ocean  Star  Container  Line  A.G., 
Wilhelmsen  Lines  AS,  U.S.  Atlantic  ft 
Gulf/ Australia-New  Zealand 
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Conference,  Associated  Container 
Transportation  (Australia)  Ltd., 
Australia-New  Zealand  Direct  Line. 
Hamburg-Sudamerikanische 
Dampfschifffahrts-Gesellschaft  Eggert  & 
Amsinck,  Nedlloyd  Lines. 

Synopsis:  The  Proposed  amendment 
would  add  Blue  Star  Pace  Limited  as  a 
party  to  the  Agreement  It  would  delete 
Associated  Container  Transportation 
(Australia]  Limited.  Blue  Star  Line.  Ltd. 
and  Nedlloyd  Lines  as  parties  to  the 
Agreement.  The  parties  have  requested 
a  shortened  review  period 

By  Order  of  the  Federal  Maritime 
Commission. 
Dated:  October  3, 1991. 

Joseph  C  Polking. 
Secretary. 

[FR  Doc.  91-24252  Filed  10-8-91;  8:45  am] 

BIUJMO  COOC  6730-01-M 


[Docket  No.  91-39] 

American  Transport  Unes,  Inc.  Versus 
General  Electric  Co.;  Rling  of 
Complaint  and  Assignn>ent 

Notice  is  given  that  a  complain  filed 
by  American  Transport  Lines,  Inc. 
("Complainant")  against  General 
Electric  Co.  ("Respondent")  was  served 
October  3. 1991.  Complainant  alleges 
that  Respondent  engaged  in  violations  of 
section  10(a)(1)  of  the  Shipping  Act  of 
1984,  46  U.S.C.  1709{1)(1),  by  failing  and 
refusing  to  pay  ocean  freight  and  other 
charges  lawfully  assessed  pursuant  to 
Complainant's  applicable  tariff  on  three 
trucks  shipped  from  Miami,  Florida  to 
Maracaibo,  Venezuela  on  or  about 
November  15. 1989. 

This  proceeding  has  been  assigned  to 
Administrative  Law  {udge  Joseph  N. 
Ingolia  "(Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.81,  the  initial 
decision  of  the  Presiding  OfTicer  in  this 
proceeding  shall  be  issued  by  October  5, 
1992,  and  the  fmal  decision  of  the 


Commission  shall  be  issued  by  February 
2, 1993. 

Joseph  C  Polking, 

Secrelary. 

[FR  Doc.  91-24281  Filed  10-8-91;  8:45  am] 
BILUNQ  COM  (TSO-OI-ai 

[Docket  Na  91-40] 

American  Transport  Unes,  Inc.  v. 
Georgia  Pacific  Corp.;  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  American  Transport  Lines,  Inc. 
("Complainant")  against  Georgia  Pacific 
Corp.  ("Respondent")  was  served 
October  3, 1991.  Complainant  alleges 
that  Respondent  engaged  in  violations  of 
section  10(a)(1)  of  the  Shipping  Act  of 
1984.  46  U.S.C.  1709(a)(1).  by  failing  and 
refusing  to  pay  ocean  freight  and  other 
charges  lawfully  assessed  pursuant  to 
Complainant's  applicable  tariff  on  two 
shipments  of  nineteen  forty-foot 
containers,  and  to  contain  1520  bales  of 
pulpwood,  from  Florida  to  Brazil,  on  or 
about  October  13, 1990. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Joseph  N. 
Ingolia  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  caimot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  O^cer  in  this 
proceeding  shall  be  issued  by  October  5, 
1992.  and  the  final  decision  of  the 
Commission  shall  be  issued  by  February 
2. 1993. 

)oieph  C  Polking. 

Secretary. 

[FR  Doc.  91-24262  Filed  10-8-91: 8:45  am] 

BtLUNO  COOC  tTKMI-H 


FEDERAL  RESERVE  SYSTEM 

First  Busey  Corporation;  Acquisition 
of  Company  Engaged  In  Permissible 
Nont>anklng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 


the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  31, 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

/.  First  Busey  Corporation,  Urbana, 
Illinois;  to  acquire  Busey  Interim  Federal 
Savings  and  Loan  Association,  Urbana, 
Illinois,  an  Interim  thrift  formed  for  the 
purpose  of  acquiring  certain  assets  and 
assuming  certain  liabilities  of  the 
Urbana,  Illinois,  and  St.  Joseph,  lUinois 
branches  of  American  Savings,  a 
division  of  Citizens  Federal  Bank, 
Miami.  Florida,  and  diereby  engage  in 
operating  a  savings  association  pursuant 
to  S  225.25(b)(9)  of  the  Board's 
Regulation  Y.  The  Interim  thrift  will  be 
merged  with  Busey  Bank.  Urbana. 
Illinois,  in  an  Oakar  transaction.  These 
activities  will  be  conducted  in  Urbana 
and  St.  Joseph,  Illinois. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  October  3. 1991. 
lennlfer  f.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-24273  Filed  lO-B-91;  6:45  am] 
MLUNO  COM  SaiO-01-f 


Barrett  L  L  Jamet,  et  al.;  Chang*  In 
Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1317(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Dank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  October  25, 1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  &4ig8: 

1.  Barrett  L  L  fames,  Omaha. 
Nebraska:  to  acquire  an  additional  27.04 
percent  for  a  total  of  33.30  percent;  M. 
Allison  James,  Chicago,  Illinois,  to 
acquire  an  additional  27.08  percent  for  a 
total  of  33.35  percent;  and  Lawrence  R. 
lames  II,  Omaha,  Nebraska,  to  acquire 
an  additional  27.08  percent  of  the  voting 
shares  of  American  Interstate 
Bancorporation,  Inc.,  Omaha,  Nebraska, 
for  a  total  of  33.35  percent,  and  thereby 
indirectly  acquire  Bank  of  Elkhom, 
Elkhom,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  3, 1991. 
Jennifer  J.  Johnson, 
Associata  Secretary  of  the  Board. 
|FR  Doc.  91-24272  Filed  lO-ft-fll:  8:45  am] 

BILUNO  COM  •210-01-r 


KeyCorp,  et  al^  Applications  to 
Engage  de  novo  In  Permissible 
Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  S 
225.23(a](l]  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1)]  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Molding  Company  Act  (12  U.S.C. 


1843(c)(8))  and  8  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)]  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  peisons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
us  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  31. 1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  KeyCorp,  Albany,  New  York;  to 
engage  de  novo  through  its  subsidiary, 
NCB  Properties,  Inc.,  Albany,  New  York, 
in  acquiring  from  direct  or  indirect  bank 
and  nonbank  subsidiaries  of  KeyCorp 
loans  secured  by  real  estate  which  are 
in  default  or  which  are  otherwise 
troubled  assets;  to  service,  collect  and 
liquidate  such  loans;  to  engage  in  loan 
workout  and  loan  restructuring  activities 
in  connection  with  such  loans  including 
the  making  of  additional  extensions  of 
credit  to  the  borrowers  on  such  loans 
pursuant  to  §5  225.25(b)(1)  and  (b)(23)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President]  230 
South  LaSalle  Street,  Chicago,  Illinois 
tK)6gO: 

1.  Capital  Directions,  Inc.,  Mason, 
Michigan;  to  engage  de  novo  through  its 
subsidiary,  Monex  Financial  Services, 


Inc.,  d/b/a/  Monex  Financial  Planning, 
Mason.  Michigan,  in  consumer  financial 
counseling  pursuant  to  t  225.25(b](20)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  Great 
Lakes  region. 

2.  Mahaska  Investment  Company, 
Oskaloosa,  Iowa;  to  engage  de  novo  in 
making  and  servicing  loans  pursuant  to 
(  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  3. 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-24274  Filed  10-6-91;  8:45  am]     ' 
viLUNQ  COM  uio-bi-r 


Union  Bancshares,  tnc^  et  aU 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  Ift42(c)]. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
31, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Union  Bancshares,  Inc.,  Blairsville, 
Georgia;  to  merge  with  Fannin 
Bancshares,  Inc.,  Blue  Ridge,  Georgia, 
and  thereby  indirectly  acquire  Peoples 
Bank  of  Fannin  County,  Blue  Ridge, 
Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
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South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  First  Neighborhood  Bancshares. 
Inc.,  Toledo,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Greenup 
National  Corp..  Belleville.  Illinois,  and 
thereby  indirectly  acquire  Greenup 
National  Bank.  Greenup,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  3, 1991. 
lennifer ).  Johiiaon, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-24275  Filed  10-8-91;  8:45  am) 

BILUNO  COOC  tllft-OI-F 


FEDERAL  TRADE  COMMISSION 
(File  No.  S71  0093] 

Southbank  IPA,  Inc..  et  al.;  Proposed 
Consent  Agreement  With  Analysis  to. 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Florida 
association  and  its  23  obstetrician/ 
gynecologist  members  to  dissolve 
Southbank  IPA  and  Southbank  Health 
Care  Corp.;  would  prohibit  each 
physician  from  entering  into  any 
agreement  with  any  competing 
physician  to  Tix.  stabilize,  or  tamper 
with  any  fee,  price,  or  other  aspect  or 
term  associated  with  any  physician's 
services;  and  would  prohibit  the 
physicians  from  dealing  with  any  third- 
party  payor  on  collectively  determined 
terms. 

DATES:  Comments  must  be  received  on 
or  before  December  9. 1991. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT 
lames  Egan,  Ir..  FTC/H-380, 
Washington,  DC  20580.  (202)  326-2886. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6{f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  fmal  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 


Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  o^ice  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  To 
Cease  and  Desist 

In  the  Matter  of  SOUTHBANK  IPA.  INC.,  a 
corporation,  SOUTHBANK  HEALTH  CARE 
CORP.,  INC,  a  corporation.  Wade  Barnes, 
M.D..  Ernest  Ferrell.  M.D.,  Cynthia  Flanders. 
M.D.,  Donald  Freedman.  M.D.,  fames  Hayes, 
M.D.,  John  Huddlestoa  M.D.,  James  Joyner, 
M.D.,  Horraoz  Khosravi.  M.D.,  Peter 
McCranie,  M.D.,  H.  Wyatt  McNeill,  M.D., 
Herman  Miller.  M.D.,  QudratuUah  Mojadidi, 
M.D..  Richard  Myers.  M.D.,  Paul  Oberdorfer. 
M.D..  Norman  Pack,  M.D.,  Wilford  Paulk, 
M.D.,  R.  William  Qunilan,  M.D.,  Alexander 
Rosin,  M.D.,  Wilbur  Rust,  M.D.,  Kenneth 
Sekine,  M.D.,  Jeffrey  Stowe,  M.D.,  Carol 
Wyninger,  M.D.,  and  Vernon  Zeigler,  M.D. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the 
proposed  respondents,  and  it  is  now 
appearing  that  the  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  engaging  in  the  acts  and 
practices  being  investigated, 

//  is  Hereby  Agreed,  By  and  Between 
the  proposed  respondents  and  their  duly 
authorized  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Southbank 
IPA,  Inc.,  and  proposed  respondent 
Southbank  Health  Care  Corp.,  Inc.,  are 
corporations  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Florida,  with 
their  offices  and  principal  places  of 
business  located  in  Jacksonville.  Florida. 
Their  registered  agent  is  Ms.  Barbara 
Suddath  Strickland,  Mahoney,  Adams, 
Mylam,  Surface  &  Grimsley,  100  Laura 
Street.  lacksonville.  Florida  32202, 

2.  Wade  Barnes.  MD.,  Ernest  Ferrell, 
M.D.,  Cynthia  Flanders,  M.D.,  Donald 
Freedman.  M.D..  James  Hayes,  M.D., 
John  Huddleston,  M.D..  James  Joyner, 
M.D.,  Hormoz  Khosravi,  M.D..  Peter 
McCranie.  M.D..  H.  Wyatt  McNeill. 
M.D.,  Herman  Miller,  M.D..  QudratuUah 
Mojadidi.  M.D..  Richard  Myers,  M.D., 
Paul  Oberdorfer,  M.D..  Norman  Pack. 
M.D.,  Wilford  Paulk.  M.D..  R.  William 
Quinlan.  M.D..  Alexander  Rosin.  M.D., 
Wilbur  Rust.  M.D.,  Kenneth  Sekine. 
M.D.,  Jeffrey  Stowe,  M.D.,  Carol 
Wyninger,  M.D.,  and  Vernon  Zeigler, 
M.D.  (hereinafter  "proposed  physician 
respondents")  are  obstetrician/ 
gynecologists  practicing  or  who  have 
practiced  at  Southern  Baptist  Hospital  of 
Florida,  Ina  d/b/a  Baptist  Medical 
Center,  Jacksonville.  Florida.  Each 
proposed  physician  respondent  is  or  has 


been  licensed  and  does  or  has  done 
business  under  and  by  virtue  of  the  laws 
of  the  State  of  Florida.  Their  addresses 
are  as  follows: 

Wade  Barnes,  M.D.,  836  Prudential  Drive, 
suite  1202,  Jacksonville.  Florida  32207; 

Ernest  Ferrell,  M.D.,  836  Prudential  Drive, 
suite  180a  Jacksonville.  Florida  32207: 

Cynthia  Flanders.  M.D..  4205  Belfort  Road, 
suite  3004,  Jacksonville,  Florida  32216: 

Donald  Freedman.  M.D.  4130  Salisbury 
Road,  suite  2000,  Jacksonville,  Florida  32216: 

James  Hayes,  M.D.,  838  Prudential  Drive. 
suite  1608,  Jacksonville,  Florida  32207; 

John  Huddleston,  M.D..  25  Prescott  Street. 
NE.,  Atlanta,  Georgia  30308; 

James  Joyner,  M.D.,  580  W.  8th  Street,  suite 
711,  Jacksonville,  Florida  32209; 

Hormoz  Khosravi,  M.D.,  4123  University 
Boulevard,  suite  D,  Jacksonville,  Florida 
32216; 

Peter  McCranie,  M.D..  838  Prudential  Drive, 
suite  1203,  Jacksonville,  Florida  32207; 

H.  Wyatt  McNeill.  M.D..  820  Prudential 
Drive,  suite  502,  Jacksonville,  Florida  32207; 

Herman  Miller,  M.D.,  820  Prudential  Drive, 
suite  306,  Jacksonville,  Flprida,  32207; 

QudratuUah  Mojadidi,  M.D.,  580  W.  8th 
Street,  suite  6007,  Jacksonville,  Florida  32209: 

Richard  Myers,  M.D.,  836  Prudential  Drive, 
suite  1001,  Jacksonville.  Florida  32207; 

Paul  Oberdorfer,  M.D.,  1501  San  Marco 
Boulevard,  Jackspnville.  Florida  32207; 

Norman  Pack,  M.D.,  836  Prudential  Drive, 
suite  1001,  Jacksonville,  Florida  32207; 

Wilford  Paulk,  M.D.,  836  Prudential  Drive, 
suite  1001  Jacksonville,  Florida  32207; 

Raymond  William  Quinlan,  M.D.,  838 
Prudential  Drive,  suite  180a  Jacksonville, 
Florida  32207; 

Alexander  Rosin.  M.D.,  820  Prudential 
Drive,  suite  408  Jacksonville,  Florida  32207; 

Wilbur  Rust,  M.D.,  820  Prudential  Drive, 
suite  215,  Jacksonville,  Florida  32207; 

Kenneth  Sekine.  M.D.,  836  Prudential  Drive, 
suite  802,  Jacksonville,  Florida  32207; 

Jeffrey  Stowe,  M.D.,  836  Prudential  Drive. 
suite  802.  Jacksonville,  Florida  32207; 

Carol  Wyninger,  M.D.,  1501  San  Marco 
Boulevard,  Jacksonville,  Florida  32207;  and 

Vernon  Zeigler,  M.D.  4205  Belfort  Road, 
suite  3004,  Jacksonville,  Florida  32216. 

3.  Proposed  respondents  Southbank 
IPA,  Inc.,  and  Southbank  Health  Care 
Corp..  Inc.  and  proposed  physician 
respondents,  admit  all  the  jurisdictional 
facts  set  forth  in  the  draft  of  complaint 
here  attached. 

4.  Proposed  respondents  Southbank 
IPA,  Inc..  and  Southbank  Health  Care 
Corp.,  Inc.,  and  proposed  physician 
respondents,  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  fmdings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 
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(d)  Any  datra  under  the  Eqoai  Access 
to  Justice  Act 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  untU  it  ia 
accepted  by  the  CommisskHi.  If  this 
agreement  is  accepted  by  the 
Coaimissioa.  it  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  ia  which  event  it  will  take 
such  actioa  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

7.  This  t^reement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdravm  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Conunission's  rules  of  practice,  the 
commission  may.  without  further  notice 
to  proposed  respondents,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondents'  counsel  as 
identified  in  this  agreement  shall 
constitute  service.  Proposed 
respondents  Sonthbank  IPA.  Inc.,  and 
Southbank  Health  Care  Corp..  Inc..  and 
proposed  physician  respondents,  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
respresentation.  or  interpretation  not 
contained  in  the  order  of  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

6.  Proposed  respondents  Southbank 
IPA.  Inc.,  and  Southbank  Health  Care 
Corp.,  Inc..  and  proposed  physician 


respondents,  have  read  the  proposed 
compbint  and  order  contemplated 
hereby.  They  understand  that  once  Ae 
order  has  been  issued,  they  will  be 
required  to  fiie  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  Southbank  IPA,  Inc.  and 
Southbank  health  Care  Corp.,  Inc.,  and 
proposed  phjrsiciaa  respondents,  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  the  order  beooeies  fmal. 

Order 


For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  Southbank  IPA  means  Southbank 
IPA,  Inc.,  and  its  Board  of  Directors, 
committees,  officers,  representatives, 
agents,  employees,  successors,  and 
assigns. 

B.  Southbank  Health  Care  Corp. 
means  Southbank  Health  Care  Corp.. 
Inc.,  and  its  Board  of  Directors, 
committees,  officers,  representatives, 
agents,  employees,  successors,  and 
assigns. 

C.  Physician  respondents  means  the 
obstetrician/gynecologist  members  of 
Southbank  IPA  and  shareholders  of 
Southbank  Health  Care  Corp.  named  in 
PARAGRAPH  TWO  of  the  complaint. 

D.  Third-party  payor  means  any 
person  or  entity  that  reimburses  for, 
purchases,  or  pays  for  all  or  any  part  of 
the  health  care  services  provided  to  any 
other  person,  and  includes,  but  is  not 
limited  to:  health  insurance  companies; 
prepaid  hospital,  medical,  or  other 
health  service  plans,  such  as  Blue  Shield 
and  Blue  Cross  plans:  health 
maintenance  organizations;  preferred 
provider  organizations;  government 
health  benefits  programs;  administrators 
of  self-insured  health  benefits  programs; 
and  employers  ot  other  entities 
providing  self-insured  health  benefits 
programs. 

E.  Integrated  joint  venture  means  a 
joint  arrangement  to  provide  health  care 
services,  on  a  prepaid  or  other  basis,  in 
which  physicians  who  would  otherwise 
be  competitors  pool  their  capital  to 
finance  the  venture,  by  themselves  or 
together  with  others,  and  share 
substantial  risk  of  adverse  financial 
results  caused  by  unexpectedly  high 
utilization  or  costs  of  health  care 
services. 

//. 

It  is  Ordered  That  each  physician 
respondent  directly  or  indirectly  or 
through  any  corporate  or  other  device, 
in  connection  with  the  provision  of 


health  care  services  in  or  affecting 
commerce,  as  commerce  i»  defirted  in 
section  4  of  the  Federal  Trade 
Commission  Act.  as  amended,  forthwith 
shall  cease  and  desist  from  entering 
into,  attempting  to  enter  into,  organizing 
or  attempting  to  organize,  implementing 
or  attempting  to  implement,  or 
continuing  or  attempting  to  continue  any 
combination,  agreement  or 
understanding,  express  or  implied,  with 
any  other  physician  respondent{8),  or 
with  any  competing  phy8ician(s).  to: 

A.  fix.  stabilize,  or  tamper  with  any 
fee.  fee  schedule,  price,  pricing  formula, 
conversion  factor,  or  other  aspect  or 
term  of  the  fees  charged  or  to  be 
charged  for  any  physician's  serN-ices;  or 

B.  Deal  with  any  third-party  payor  on 
collectively  determined  terms  by.  among 
other  things: 

(1)  Agreeing  or  combining,  attempting 
to  agree  or  comtHne.  or  taking  any 
action,  directly  or  indirectly  in 
furtherance  of  any  agreement  or 
combination  to  fix  stabilize,  or  tamper 
with  the  amount,  manner  of  calculation, 
or  any  term  of  reimbursement  or 
payment  from,  or  the  price  or  any  term 
of  purchase  by  any  third-party  payor  for 
any  physician's  services; 

(2)  Agreeing  with  another  physician  or 
physicians  to  negotiate,  or  acting  jointly 
with  other  physician  or  physicians, 
directly  or  indirectly  [e.g..  through  any 
agent  or  representative),  to  negotiate 
with  any  third-party  payor  concerning 
any  term,  requirement-  or  other  aspect  of 
being,  becoming,  or  remaining  a 
participating  physician  in  any  third- 
party  payor  or  any  program  or  plan  of 
any  third-party  payor 

(3)  Agreeing  or  acting  jointly  with 
another  physician  or  physicians,  directly 
or  indirectly,  to  boycott  or  threaten  to 
boycott,  to  refuse  or  threaten  to  refuse 
to  deal  with,  to  withdraw  or  threaten  to 
withdraw  fi-om  participation  in.  or  not  to 
participate  or  threaten  not  to  participate 
in.  any  third-party  payor  or  any  program 
or  plan  of  any  third-party  payon  or 

(4)  Agreeing  or  acting  jointly  another 
physician  or  physicians,  directly  or 
indirectly,  to  coerce  or  threaten  to 
coerce,  or  to  pressure,  induce, 
encourage,  influence,  urge,  or  advise  any 
physician  to  boycott  or  threaten  to 
boycott,  to  refuse  or  threaten  to  refuse 
to  deal  with,  to  withdraw  or  threaten  to 
withdraw  from  participation  in.  or  not  to 
participate  or  threaten  not  to  participate 
in,  any  third-party  payor  or  any  program 
or  plan  of  any  third-party  payor. 

Provided,  however.  That  nothing  in 
this  Order  shall  prohibit  any  physician 
respondent  from: 

(1)  Entering  into  an  agreement  or 
combination  with  any  physician  with 
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whom  the  physician  respondent 
practices  medicine  in  partnership,  or  in 
a  professional  corporation,  or  who  is 
employed  by  the  same  person  as  the 
physician  respondent,  to  deal  with  any 
third-party  payor  on  collectively 
determined  terms; 

(2)  Forming,  facilitating  the  formation 
of,  or  participating  in  an  integrated  joint 
venture  and  dealing  with  any  third-party 
payor  on  collectively  determined  terms 
through  the  joint  venture,  as  long  as  the 
physicians  participating  in  the  joint 
venture  remain  free  to  deal  individually 
with  any  third-party  payor  that  it 
declines  to  deal  with  the  integrated  joint 
venture,  and  the  third-party  payor  is  on 
notice  that  the  physicians  are  free  to 
deal  individually  with  the  third-party 
payor  at  any  time  that  declines  to  deal 
with  the  integrated  joint  venture; 

(3)  Offering  to  participate  or 
participating  with  other  physicians  in 
bohaHde  utilization  review,  quality 
assurance,  or  credentialing  activities  in 
connection  with  the  provision  of 
physician  services,  or  in  any  bona  fide 
program  for  the  professional  peer  review 
of  fees  charged  by  individual  physicians 
in  individual  cases; 

(4)  Exercising  rights  permitted  under 
the  First  Amendment  to  the  United 
States  Constitution  to  petition  any 
federal  or  state  government  executive 
agency  or  legislative  body  concerning 
legislation,  rules  or  procedures,  or  to 
participate  in  any  federal  or  state 
administrative  or  judicial  proceeding;  or 

(5)  Providing  information  or  views, 
individually  or  collectively  with  other 
physicians,  to  any  third-party  payor 
concerning  any  issue,  including 
reimbursement. 

///. 

It  is  Further  Ordered  That  the 
physician  respondents  shalh 

A.  Dissolve  Southbank  IPA  and 
Southbank  Health  Care  Corp.  within  one 
hundred  eighty  (180)  days  after  the  date 
on  which  this  Order  becomes  final;  and 

B.  File  a  verified  written  report 
demonstrating  how  they  have  complied 
with  Paragraph  III.A.  of  this  Order 
within  two  hundred  ten  (210)  days  after 
the  date  on  which  this  Order  becomes 
final. 

IV. 

It  is  Further  Ordersed  That 
respondents  Southbank  IPA  and 
Southbank  Health  Care  Corp.  shall: 

A.  Within  thirty  (30)  days  after  the 
date  on  which  this  Order  becomes  final. 


and  prior  to  the  dissolutions  provided 
for  in  Paragraph  III.A.  of  this  Order, 
distribute  by  first-class  mail  a  copy  of 
this  Order  and  the  accompanying 
complaint  to  each  third-party  payor 
doing  business  in  Duval  County,  except 
that  for  purposes  of  this  Paragraph  IV.A. 
of  this  Order,  the  phrase  "employers  or 
other  entities  providing  self-insured 
health  benefits  programs,"  as  otherwise 
included  in  the  definition  of  "third-party 
payor"  in  Paragraph  I.D.  of  this  Order, 
shall  be  limited  to  the  entities 
enumerated  in  the  Appendix  attached  to 
this  Order;  and 

B.  Within  sixty  (60)  days  after  the  date 
on  which  this  Order  becomes  final,  and 
prior  to  the  dissolutions  provided  for  in 
Paragraph  III.A.  of  this  C5rder,  file  a 
verified  written  report  demonstrating 
how  they  have  complied  with  Paragraph 
IV.A.  of  this  Order. 


//  is  Further  Ordered,  That  each 
physician  respondent  shall: 

A.  File  a  verified  written  report  with 
the  Commission  within  sixty  (60)  days 
after  the  date  on  which  this  Order 
becomes  final,  and  annually  thereafter 
for  three  (3)  years  on  the  anniversary  of 
the  date  the  Order  became  final,  and  at 
such  other  times  as  the  Commission,  by 
written  notice,  may  require,  setting  forth 
in  detail  the  manner  and  form  in  which 
he  or  she  has  complied  and  is  complying 
with  this  Order.  As  part  of  any  report 
filed  pursuant  to  this  Paragraph  V.A.  of 
this  Order,  each  physician  respondent 
shall  notify  the  Conunission  if  he  or  she 
has  discontinued  the  practice  of 
medicine,  discontinued  the  practice  of 
obstetrics  or  gynecology,  moved  his  or 
her  practice  to  a  different  address,  or 
entered  into  any  new  medical  practice 
whose  activities  involve  the  provision  of 
obstetrical  or  gynecological  services  in 
Duval  County,  Florida.  Such  report  shall 
include  the  physician  respondent's  new 
business  address  and  a  statement  of  the 
nature  of  the  new  business  or 
employment  in  which  the  physician 
respondent  is  newly  engaged,  as  well  as 
a  description  of  the  physician 
respondent's  duties  and  responsibilities 
in  connection  with  the  business  or 
employment; 

B.  For  a  period  of  five  (5)  years  after 
the  date  on  which  this  Order  becomes 
final,  notify  the  Commission  in  writing 
within  thirty  (30)  days  after  he  or  she 
forms  or  participates  in  the  formation  of. 
or  joins  or  participates  in,  any  integrated 


joint  venture  as  described  in  proviso  (2) 
to  Paragraph  II.  of  this  Order;  and 

C.  For  a  period  of  five  (5)  years  after 
the  date  on  which  this  Order  becomes 
final,  maintain  and  make  available  to 
Commission  staff,  for  inspection  and 
copying  upon  reasonable  notice,  records 
sufficient  to  describe  in  detail  any  joint 
activities  undertaken  pursuant  to  any  of 
the  provisos  to  Paragraph  II.  of  thi« 
Order. 


Appendix 

Alliance  Mortgage 

Company,  25  West 

Forsyth  Street, 

Jacksonville,  PL 

32202. 
Alton  Packaging 

Corporation,  P.O. 

Box  4484. 

Jacksonville,  PL 

32216. 
Anheuser  Busch,  Inc., 

P.O.  Box  18017, 

Jacksonville,  FL 

32219. 
Bamett  Bank  of 

Jacksonville,  100 

L,aura  Street, 

Jacksonville,  FL 

32202. 
Duval  Federal 

Savings  and  Loan 

Association,  1 

North  Hogan 

Street, 

Jacksonville,  FL 

32202. 
Florida  Rock 

Industries,  Inc..  155 

East  21st  Street, 

Jacksonville.  FL 

32206. 

Huntley  Jiffy  Stores, 

Inc.,  1890  Kingsley 

Avenue,  Orange 

Park,  FL  32073. 
Jacksonville  Kraft 

Paper  Company, 

Inc.,  P.O.  Box 

18019,  Jacksonville, 

FL  32229. 
Maxwell  House 

Division,  735  East 

Bay  Street, 

Jacksonville,  FL 

32202. 
Revlon  Professional 

Products,  P.O.  Box 

37557.  Jacksonville, 

FL  32236. 
Sears,  Roebuck  & 

Company,  9501 

Arlington 

Expressway, 

Jacksonville,  FL 

32211. 


Allied-Bendix 
Corporation,  7575 
Baymeadows  Way, 
Jacksonville,  FL 
32216. 

American  Transtech, 
8000  Baymeadows 
Way,  Jacksonville. 
FL  32216. 

Atlantic  Drydock, 

P.O.  Box  138, 

Jacksonville,  FL 

32226. 
Container 

Corporation,  North 
.  Eighth  Street. 

Femandina  Beach. 

FL  32034. 
Florida  Publishing 

Company.  P.O.  Box 

1949F.  Jacksonville, 

FL  32231. 


Gate  Petroleum 

Company,  9540 

San  Jose 

Boulevard, 

Jacksonville,  FL 

32217. 
ITT  Rayonier.  Inc., 

P.O.  Box  2002, 

Femandina  Beach. 

FL  32034 
Jacksonville 

Shipyards,  Inc., 

P.O.  Box  2347. 

Jacksonville,  FL 

32203. 
North  Florida 

Shipyards.  Inc., 

P.O.  Box  3863, 

Jacksonville,  FL 

32202. 
SCM  Corporation, 

P.O.  Box  389. 

Jacksonville,  FL     • 

3221& 
Southern  Bell,  20th 

Floor  #4BB1,  301 

West  Bay  Street, 

Jacksonville,  FL 

32201. 


UMI 
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Suddath  Vao  Lioes. 
Inc.,  5286  Highway 
Avenue, 
Jacksonville,  FL 
32205. 


Vulakoo.  IiKm  1417 
San  Marco 
Boulevard. 
Jacksonville.  FL 
32207. 


SOUTHBANK  1PA,  INC 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Southbank  IP  A,  inc.  ("Southbank 
IPA").  Southbank  Health  Care  Corp., 
Inc.  ("Southbank  Health  Care  Corp."), 
and  twenty-three  obstetrician/ 
gynecologists  ("physician  respondents") 
who  practice  in  Jacksonville,  Florida 
("proposed  respondents").  The 
agreements  would  settle  charges  by  the 
Federal  Trade  Commission  that  the 
proposed  respondents  violated  section  5 
of  the  Federal  Trade  Commission  Act  by 
combining  or  conspiring  to  fix  the  fees 
they  charge  to  third-party  payors,  to 
boycott  third-party  payors,  and 
otherwise  to  restrain  competition  among 
obstetrician/gynecologists  in 
Jacksonville,  Florida. 

The  Complaint 

A  complaint  has  been  prepared  for 
issuance  by  the  Commission  along  with 
the  proposed  order.  It  alleges  that  the 
physician  respondents  constitute  nearly 
the  entire  active  staff  of  obstetrician/ 
gynecologists  at  Baptist  Medical  Center 


and,  when  acting  in  concert,  effectively 
control  access  to  Baptist  Medical 
Center's  obstetrical/gynecology 
facilities  and  services.  The  physician 
respondents  formed  Southbank  Health 
Care  Corp.,  and  Southbank  IPA. 
Southbank  IPA  Is  a  subsidiary  of 
Southbank  Health  Care  Corp.,  and  is 
controlled  by  it.  The  physician 
respondents  are  shareholders  of 
Southbank  Health  Care  Corp.,  and 
constitute  the  membership  of  Southbank 
IPA. 

The  complaint  alleges  that  beginning 
in  1986,  the  physician  respondents 
agreed  whether,  and  on  what  terms, 
they  would  treat  subscribers  or 
enroUees  of  at  least  some  third-party 
payors'  health  care  plans  or  programs. 
The  physician  respondents  conspired  to 
resist  efforts  by  third-party  payors:  (a) 

To  obtain  low  fees  from  the  physician 
respondents  for  their  services;  and  (b)  to 
implement  other  policies  and 
requirements  designed  to  contain  costs 
and  enhance  the  quaUty  of  services  for 
consumers. 

To  further  the  conspiracy,  the 
physician  respondents: 

A.  Formed  Southbank  IPA  and 
Southbank  Health  Care  Corp.  to 
negotiate  collectively  on  their  behalf 
with  third-party  payors; 

R  Agreed  to  refuse  to  contract 
individually  with  any  third-party  payor 
that  had  a  contract  with,  or  was  in  the 
process  of  negotiating  a  OHitract  with, 
Southbank  IPA; 


C  Agreed  not  to  enter  into  contracts 
with  any  other  individual  practice 
association  ("IPA")  or  similar 
organization  to  treat  third-party  payors' 
subscribers  at  Baptist  Medical  Center 
without  the  permission  of  Southbank 
IPA: 

D.  Agreed  on  a  schedule  of  the  fees  to 
be  charged  by  physician  respondents,  as 
members  of  Southbank  IPA,  to  third- 
party  payors  for  obstetrical/ 
gynecological  services  provided  by  the 
physician  respondents  pursuant  to 
agreements  entered  into  between 
Southbank  IPA  and  tfiird-party  payors. 

E.  Agreed  on  a  list  of  "negotiating 
points"  for  their  representatives  from 
Southbank  IPA  to  use  in  negotiations 
with  third-party  payors  as  to  the  terms 
on  which  the  physician  respondents, 
through  Southbank  IPA.  would  contract 
with,  or  become  participating 
physicians,  in,  third-party  payors  or 
their  plans  or  programs. 

The  complaint  further  alleges  that 
unlike  many  other  physician  groups  that 
have  formed  IPAj  the  physician 
respondents  have  not  placed  themselves 
jointly  at  financial  risk  for  losses  that 
might  occur  from  Southbank  IPA's 
operation.  Unlike  other  IPAs.  Southbank 
IPA  does  not  provide  new  or  more 
e^cient  services,  or  enable  its  members 
to  provide  new  or  more  efficient 
services.  Southbank  IPA  is  a  vehicle 
created  by  the  physician  respondents  to 
facilitate  their  engaging  in  collective 
decisions  on  fees  and  other  terms  to  be 
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sought  from  third-party  payors,  and  to 
collectively  pressure  or  coerce  third- 
party  payors  to  accept  those  fees  and 
terms. 

The  complaint  alleges  that  upon  its 
formation  in  May,  1987.  Southbank  IPA 
requested  its  members  to  submit  to  it 
letters  of  resignation  from  SunCare 
HMO.  Inc.  ("SunCare  HMO")  and 
SunCare  IPA,  Inc.  {"SunCare  IPA")  and 
suggested  language  for  the  letters.  All  of 
the  physician  respondents  submitted 
resignation  letters  to  Southbank  IPA. 
Southbank  IPA  forwarded  the  letters  to 
SunCare  HMO  and  SunCare  IPA.  When 
contacted  individually,  each  physician 
respondent  refused  to  deal  with 
SunCare  HMO  except  collectively, 
through  Southbank  IPA. 

In  1987.  under  threat  of  a  concerted 
boycott  by  the  physician  respondents, 
SunCare  HMO  agreed  to  increase  its 
payments  to  the  physician  respondents. 
In  1989,  the  physician  respondents 
acting  collectively  through  Southbank 
IPA,  again  threatened  to  boycott 
SunCare  HMO  unless  it  agreed  to 
increase  its  payments  to  them.  For  the 
second  time.  SunCare  HMO  was  forced 
to  increase  its  payments  to  the 
physician  respondents.  These  increased 
payments  raised  SunCare  HMO's  costs 
and  were  passed  on  to  SunCare  HMO's 
subscribers  and  enrollees  in  the  form  of 
higher  premiums. 

Finally,  the  complaint  alleges  that  the 
proposed  respondents'  actions  have 
injured  consumers  in  Jacksonville, 
Florida,  by,  among  other  things, 
restraining  trade  unreasonably  and 
hindering  competition  among 
obstetrician/gynecologists,  fixing  and/ 
or  increasing  the  fees  that  obstetrician/ 
gynecologists  receive  from  third-party 
payors,  and  depriving  consumers  and 
third-party  payors  of  the  benefits  of 
competition  among  obstetrician/ 
gynecologists. 

The  Proposed  Consent  Order 

The  proposed  consent  order  would 
require  the  physician  respondents  to 
dissolve  Southbank  IPA  and  Southbank 
Health  Care  Corp.  In  addition,  the 
consent  order  would  prohibit  each 
physician  respondent  from  entering  into 
c  r  attempting  to  enter  into  any 
agreement  or  understanding  with  any 
competing  physician,  to:  (1)  Fix. 
stabilize,  or  tamper  with  any  fee.  price. 
('T  other  aspect  or  term  of  the  fees 
charged  or  to  be  charged  for  any 
physician's  services  (2)  deal  with  any 
fhird-party  payor  on  collectively 
determined  terms. 

The  proposed  order  would  not 
prohibit  the  physician  respondents  from: 
(1)  Entering  into  agreements  with 
physicians  with  whom  they  are  partners. 


who  are  members  of  the  same 
professional  corporation,  or  who  are 
employed  by  the  same  person  as 
respondent;  (2)  entering  into  agreements 
with  physicians  as  participants  in  an 
integrated  joint  venture,  as  long  as  the 
physician  participants  are  free  to  deal 
individually  with  any  third-party  payor 
that  declines  to  deal  with  the  integrated 
joint  venture,  and  the  third-party  payor 
is  on  notice  that  the  physicians  are  free 
to  deal  individually  with  the  third-party 
payor  at  any  time  that  it  declines  to  deal 
with  the  integrated  joint  venture;  (3) 
participating  in  bona  Tide  utilization 
review,  quality  assurance, 
credentialling,  or  peer  review  programs; 
(4)  exercising  rights  permitted  under  the 
First  Amendment  to  the  United  States 
Constitution  to  petition  any  federal  or 
state  government  executive  agency  or 
legislative  body  concerning  legislation, 
rules,  or  procedures,  or  to  participate  in 
any  federal  or  state  administrative  or 
judicial  proceeding;  or  (5)  providing 
information  or  views  to  any  third-party 
payor  concerning  any  issue,  including 
reimbursement. 

The  proposed  order  also  would 
require  the  proposed  respondents  to:  (1) 
Mail  copies  of  the  complaint  and  order 
to  third-party  payors  doing  business  in 
Duval  County;  (2)  file  compliance 
reports  with  the  Commission;  (3)  notify 
the  Commission  if  a  physician 
respondent  discontinues  the  practice  of 
medicine  or  the  practice  of  obstetrics  or 
gynecology,  moves  his  or  her  practice  to 
a  new  business  address,  or  enters  a  new 
medical  practice  whose  activities 
involve  the  provision  of  obstetrical  or 
gynecological  services  in  Duval  County, 
Florida;  (4)  notify  the  Commission  if  the 
physician  respondent  joins  any 
integrated  joint  venture;  and  (5) 
maintain  and  make  available  for 
inspection  and  copying  by  Commission 
staff  records  sufficient  to  describe 
certain  joint  undertakings  involving  the 
proposed  respondents. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  its  term  in 
any  way. 

The  proposed  order  was  entered  into 
for  settlement  purposes  only  and  does 
not  constitute  an  admission  by  any  of 
the  proposed  respondents  that  the  law 
has  been  violated  as  alleged  in  the 
complaint. 
Donald  S.  Clark, 
Secrietary. 
[FR  Doc.  91-24305  Filed  10-8-fll;  8:45  am] 

WLUNO  CODE  trSfr-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Runaway  and  Homeless  Youth 
Proposed  Priorities  for  Fiscal  Year 
1992 

agency:  Administration  for  Children 
and  Families  (ACF).  Department  of 
Health  and  Human  Services  (DHHS). 
ACTION:  Notice  of  proposed  fiscal  year 
1992  Runaway  and  Homeless  Youth 
Program  priorities  for  the 
Administration  for  Children  and 
Families. 

SUMMARY:  The  Runaway  and  Homeless 
Youth  Act  requires  the  Department  to 
publish  annually  for  public  comment  a 
proposed  plan  specifying  priorities  the 
Department  will  follow  in  awarding 
grants  and  contracts  under  this  title. 
Final  priorities  selected  will  take  into 
consideration  the  comments  and 
recommendations  received  from  the 
field  in  response  to  this  notice. 
The  public,  particularly  those 
knowledgeable  about  and  experienced 
in  providing  services  to  runaway  and 
homeless  youth,  are  urged  to  respond.  In 
implementing  the  final  priorities,  the 
actual  solicitations  for  grant 
applications  will  be  published  at  a  later 
date  in  the  Federal  Register. 
Solicitations  for  contracts  will  be 
published  in  the"Commerce  Business 
Daily."  No  proposals,  concept  papers  or 
other  forms  of  application  should  be 
submitted  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  no  later  than 
November  25, 1991. 

ADDRESSES:  Please  address  comments 
to:  Wade  F.  Horn,  Ph.D.,  Commissioner, 
Administration  on  Children,  Youth  and 
Families.  Attention:  Family  and  Youth 
Services  Bureau.  P.O.  Box  1182. 
Washington.  DC  20013,  (202)  245-^)102. 

SUPPLEMENTARY  INFORMATION: 
I.  Purposes  and  Background 

The  purposes  of  the  Runaway  and 
Homeless  Youth  Act  (the  Act)  are  to 
improve  services  for  and  increase 
knowledge  about  runaway  and 
homeless  youth  and  their  families.  This 
Act  is  administered  by  the  Family  and 
Youth  Services  Bureau  (FYSB)  of  the 
Administration  on  Children,  Youth  and 
Families  (ACYF). 

The  Act  authorizes  financial 
assistance  to  establish  or  strengthen 
community-based  projects  (basic 
centers)  designed  to  address  the 
immediate  service  needs  of  runaway 
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and  homeless  youth  and  their  families 
through  providing  temporary  shelter, 
counseling,  aftercare,  and  related 
services.  Currently  370  such  projects  are 
being  supported.  The  Act  also 
authorizes  support  for  transitional  living 
projects  that  provide  long-term  shelter 
and  training  (for  up  to  18  months)  for 
youth  ages  16  through  21  who  are  at  risk 
of  long-term  dependency  on  the  public 
welfare  system.  Currently  77  such 
projects  are  being  supported. 

The  Act  also  authorizes  financial 
support  for 

•  A  national  communication  system 
(a  toll-free  24-hour  National  Runaway 
Switchboard  which  serves  as  a  neutral 
channel  of  communication  between  at- 
risk  youth  and  their  families  and  as  a 
source  of  referral  to  needed  services); 

•  Grants  to  statewide  and  regional 
non-profit  organizations  for  the 
provision  of  training  and  technical 
assistance  to  agencies  and  organizations 
eligible  to  establish  and  operate 
runaway  and  homeless  youth  centers; 
and 

•  Grants  for  research,  demonstration, 
evaluation,  and  service  projects. 

II.  Annual  Program  Priorities 

In  general,  the  mission  of  the  Family 
and  Youth  Service  Bureau  is  to  empower 
individuals  and  organizations  to  provide 
effective,  comprehensive  services  to 
youth  in  at-risk  situations  and  their 
families,  ensuring  the  safety  and 
maximizing  the  stability  and  long-term 
self-sufficiency  of  such  youth. 

In  administering  the  Runaway  and 
Homeless  Youth  Act.  FYSB  has 
established  the  following  policy 
objectives  for  the  coming  year.  First,  to 
provide  timely  financial  support  to  and 
quality  oversight  of  youth  programs  in 
order  to  strengthen  such  programs  and 
ensure  that  qualify  ser\'ices  are 
available  to  runaway  and  homeless 
youth.  Second,  to  increase  and  improve 
the  reliability  of  information  on 
runaway  and  homeless  youth  programs, 
their  effectiveness,  and  related  issues. 
And  third,  to  provide  training,  technical 
assistance  and  related  support  to  the 
youth-serving  community  to  help 
increase  the  knowledge  and  skills  of 
youth  service  workers  and 
organizations.  The  FY  1992  proposed 
priorities  are  designed  to  achieve  these 
objectives. 

As  required  by  section  364  of  the  Act, 
we  are  proposing  for  public  comment 
the  following  FY  1992  priorities  and  are 
soliciting  specific  comments  and 
recommendations  on  these  priorities. 
We  also  encourage  suggestions  for 
topics  not  covered  in  this 
announcement,  but  which  are  timely  and 


relate  to  the  specific  needs  of  runaway 
and  homeless  youth. 

Commentors  should  be  aware  that 
section  36e(a)(2)  requires  that  90  percent 
of  the  funds  appropriated  under  part  A 
of  the  Runaway  and  Homeless  Youth 
Act  be  used  to  establish  and  strengthen 
runaway  and  homeless  youth  basic 
centers.  Total  funding  under  part  A  of 
the  Act  for  fiscal  year  1992  is  expected 
to  be  approximately  $35.1  million, 
depending  on  Congressional  action. 

In  providing  suggestions  and 
recommendations,  commentors  should 
also  be  aware  of  research  and 
demonstration  projects  supported  by 
ACYF  in  previous  years.  These  include: 

•  Developing  home-based  services  as 
an  alternative  to  out-of-home 
placements; 

•  Promoting  transitional  living/ 
independent  living  collaboration; 

•  Enhancing  cooperation  between  law 
enforcement  agencies  and  runaway  and 
homeless  youth  centers; 

•  Preventing  alcohol  abuse  among 
minority  youth; 

•  Demonstrating  integrated  treatment 
for  dysfunctional  families  of  at-risk 
youth  by  runaway  and  homeless  youth 
basic  centers; 

•  Developing  transitional  living/ 
independent  living  programs  for 
homeless  youth; 

•  Promoting  Private  Industry  Council 
(PIC)  youth  employment  partnerships 
with  centers  for  runaway  and  homeless 
youth; 

•  Mainstreaming  troubled  youth; 

•  Improving  participation  of  minority 
youth  in  runaway  and  homeless  youth 
centers:  and 

•  Preventing  youth  suicide. 

For  further  information  concerning 
these  and  other  research  and 
demonstration  projects  supported  by 
ACYF  in  earlier  years,  commentors  are 
invited  to  contact  Mr.  Edward  Bradford, 
Family  and  Youth  Services  Bureau,  P.O. 
Box  1182,  Washington,  DC  20013. 
telephone  (202)  245-0060. 

No  acknowledgement  will  be  made  of 
the  comments  received  in  response  to 
this  notice,  but  all  comments  received 
by  the  deadline  will  be  considered  in 
preparing  the  final  runaway  and 
homeless  youth  funding  priorities.  Final 
priorities  will  be  published  in  the 
Federal  Register  prior  to  December  31. 
1991,  as  required  by  the  Act. 

A  program  announcement  soliciting 
applications  for  the  basic  center  grants 
will  appear  in  the  Federal  Register  as  in 
previous  years.  Copies  of  the 
announcement  will  be  sent  to  all 
persons  who  comment  on  these 
proposed  priorities.  Because  all  FY  1992 
funds  which  are  likely  to  be  available 
for  the  National  Communication  System 


(NCS)  and  the  Transitional  Living 
Program  (TLP)  are  conmiitted  for 
continuation  awards  to  projects  already 
funded  in  FY  1991  or  earlier,  no  new 
solicitations  are  planned  for  publication 
in  these  two  areas  in  FY  1992.  Also, 
because  all  FY  1992  funds  which  are 
likely  to  be  available  for  research  and 
demonstration  projects  related  to 
runaway  and  homeless  youth  under  the 
Coordinated  Discretionary  Funds 
Program  (CDP)  are  committed  for 
continuation  awards  to  projects  funded 
in  FY  1991  or  earlier,  no  new 
solicitations  in  this  area  are  planned  for 
publication  in  FY  1992.  Solicitations  for 
contracts  for  selected  evaluation 
priorities  will  be  published  in  the 
"Commerce  Business  Daily"  during  FY 
1992. 

A.  Priorities  for  Runaway  and  Homeless 
Youth  Basic  Centers 

Part  A,  section  311  of  the  Act 
authorizes  the  Department  to  make 
grants  to  public  and  private  entities  to 
establish  and  operate  local  runaway 
and  homeless  youth  basic  centers.  These 
centers  provide  services  in  support  of 
the  immediate  needs  (temporary  shelter, 
food,  clothing,  counseling,  and  related 
services)  of  runaway  or  otherwise 
homeless  youth  and  their  families  in  a 
manner  which  is  outside  the  law 
enforcement  structure  and  the  juvenile 
justice  system. 

Approximately  370  grants,  of  which 
about  one-third  will  be  competitive  new 
awards,  will  be  funded  in  FY  1992  to 
support  organizations  which  provide 
services  to  fulfill  the  four  major  goals  of 
the  Runaway  and  Homeless  Youth 
Program.  These  goals  are  to: 

1.  Alleviate  the  problems  of  runaway 
and  homeless  youth; 

2.  Reunite  youth  with  their  families  and 
encourage  the  resolution  of 
intrafamily  problems  through 
counseling  and  other  services; 

3.  Strengthen  family  relationships  and 
encourage  stable  living  conditions  for 
youth;  and 

4.  Help  youth  decide  upon  a  future 
course  of  action. 

An  announcement  of  the  availability 
of  funds  for  the  basic  centers,  along  with 
the  instructions  and  forms  needed  to 
prepare  and  submit  applications,  will  be 
published  in  a  Federal  Register 
announcement. 

Funds  for  basic  center  grants  are 
allotted  annually  among  the  States  and 
other  qualifying  jurisdictions  on  the 
basis  of  their  relative  populations  of 
individuals  who  are  less  than  18  years 
of  age.  For  the  past  several  years,  basic 
center  grants  have  been  awarded  for 
three-year  project  periods. 
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Approximately  one-third  of  the  basic 
center  grants  expire  each  year,  requiring 
these  agencies  to  compete  for  new 
awards.  The  remaining  two-thirds  of  the 
basic  center  grants  receive  non- 
competitive continuation  awards. 
Within  any  given  State,  in  consequence, 
individual  grantees  may  fall  within  any 
one  of  three  different  funding  cycles: 
New  starts,  second-year  continuations, 
and  third-year  continuations.  In  FY  1992, 
this  cyclical  funding  pattern  will  be 
continued,  assuming  satisfactory 
performance  on  the  part  of  the  grantees 
and  availability  of  funds.  Thus, 
approximately  two-thirds  of  the  current 
grantees  will  be  awarded 
noncompetitive  continuation  funds,  and 
the  remaining  grantees  (those  whose 
grant  periods  expire  in  FY  1992)  will  be 
required  to  submit  new  competitive 
applications.  Readers  should  note  that 
all  other  eligible  youth-serving  agencies 
not  holding  current  awards  may  also 
apply  for  these  new  competitive  funds. 
In  the  years  preceding  FY  1991,  this 
cyclical  funding  pattern  and  the 
changing  levels  of  the  annual 
appropriations  had  led  to  some  variation 
in  grant  amounts  from  year  to  year.  In 
those  years  in  which  Federal  funding 
had  increased  substantially  for  the 
overall  program,  competing  (new-start) 
applicants  had  an  opportunity  to  receive 
substantial  increases  in  their  grant 
awards  while  non-competing 
(continuation)  grantees  had  been  denied 
the  opportunity  to  compete  for 
comparable  increases.  In  addition,  a 
number  of  grantees  receiving  relatively 
small  annual  awards  (e.g..  under  $25,000, 
as  opposed  to  the  national  average  in 
FY  1990  of  approximately  $75,000)  had 
become  locked  info  repeating  cycles  of 
small  awards.  In  view  of  this  situation, 
grantees  scheduled  to  receive 
continuation  awards  under  875,000  in  FY 
1991  were  invited  to  submit  expansion 
requests  that,  if  successfully  competed, 
would  allow  their  total  FY  1991  awards 
to  rise  up  to  $75,000.  Seventy-six  such 
expansion  requests  were  received  in  FY 
1991,  and  expansion  grants  were 
awarded  to  50  of  these  applicants  in 
addition  to  their  continuation  funding.  If 
sufficient  funds  are  available,  this 
expansion  opportunity  will  be  o^ered 
again  in  FY  1992  to  those  continuation 
grantees  scheduled  to  receive  less  than 
$75,000.  The  purposes  of  this  policy  are 
to  strengthen  programs  and  to  increase 
equity  among  basic  center  grantees. 

B.  Priorities  for  a  National 
Communications  System 

Part  A.  section  313  of  the  Runaway 
and  Homeless  Youth  Act,  as  amended, 
mandates  support  for  a  National 
Communications  System  to  assist 


runaway  and  homeless  youth  in 
communicating  with  their  families  and 
with  service  providers.  In  FY  1991,  a 
three-year  grant  was  awarded  to  Metro 
Help,  Inc.,  of  Chicago  to  operate  the 
system.  It  is  anticipated  that  $750,000  in 
second-year  continuation  funds  will  be 
awarded  to  the  grantee  in  FY  1992. 

C.  Priorities  for  Transitional  Living 
Grants 

Part  B,  section  321  of  the  Runaway 
and  Homeless  Youth  Act  as  amended, 
authorizes  grants  to  establish  and 
operate  Transitional  Living  projects  for 
homeless  youth.  This  program  is 
structured  to  help  older,  homeless  youth 
achieve  self-siifficiency  and  avoid  long- 
term  dependency  on  social  services. 
Transitional  Living  projects  provide 
shelter,  skills  training,  and  support 
services  to  homeless  youth  agRs  16 
through  21  for  a  continuous  period  not 
exceeding  18  months. 

The  first  45  Transitional  Living  grants 
were  awarded  in  September,  1990,  for 
three-year  project  periods.  An 
additional  32  grants  were  awarded  in  FY 
1991,  also  for  three-year  project  periods. 
It  is  anticipated  that  all  funds  available 
in  this  program  in  FY  1992  will  be 
awarded  in  the  form  of  non-competitive 
continuation  awards  to  the  current 
grantees. 

D.  Enhancing  the  Proficiency  of  Youth 
Service  Workers  and  Providers 

Both  the  Runaway  and  Homeless 
Youth  Act,  Section  314,  and  the  Drug 
Abuse  Prevention  Program  for  Runaway 
and  Homeless  Youth.  Section  3511  of  the 
Anti-Drug  Abuse  Act  of  1988,  also 
administered  by  FYSB.  authorize 
support  to  nonprofit  organizations  for 
the  purpose  of  providing  training  and 
technical  assistance  (T&TA)  to  runaway 
and  homeless  youth  service  providers. 
This  T&TA  is  a  valuable  mechanism  to 
strengthen  programs  and  to  enhance  the 
knowledge  and  skills  of  youth  service 
workers.  For  several  years  prior  to  FY 
1991.  this  T&TA  was  provided  through 
coordinated  networking  grantees,  one  in 
each  of  the  ten  Federal  Regions.  Each  of 
the  coordinated  networks  had  a  dual 
function:  First,  to  estabhsh  and 
strengthen  coalitions  of  youth  agencies 
through  networking  services 
(newsletters,  conferences,  computer 
bulletin  boards,  and  related 
communications  activities)  in  the 
respective  Regions,  and  second,  to 
provide  T&TA  to  the  staffs  of  individual 
basic  centers,  largely  through  site  visits 
and  workshops  conducted  by  the 
professional  staffs  of  the  networks. 

Beginning  in  FY  1991,  the  Family  and 
Youth  Services  Bureau  adopted  a  new 
approach  to  providing  training  and 


technical  assistance.  Ten  cooperative 
agreements  were  awarded,  one  in  each 
of  the  ten  Federal  regions.  Each 
cooperative  agreement  is  unique,  being 
based  on  the  characteristics  and 
different  T&TA  needs  in  the  respective 
regions.  The  earlier  emphasis  on 
coalition  building  and  formal  instruction 
by  the  professional  staffs  of  the 
networks  has  been  replaced  by  a  new 
emphasis  on  developing  systems  of 
cooperative  interchange  among  the 
grantees.  Each  agreement  provides  for 
the  transmittal  of  knowledge  and  skills 
from  the  most  proficient  youth  ser\'ice 
professionals  in  the  different  centers  to 
less  experienced  staff  in  their  own  and 
other  programs.  The  responsibility  of  the 
new  grantees  is  to  facilitate  this 
cooperative  interchange. 

The  earlier  emphasis  on  networking 
was  dropped,  the  national  and  regional 
networking  goals  of  the  previous  years 
having  been,  in  large  part,  achieved. 

Each  of  these  cooperative  agreements 
has  a  three-year  project  period,  and  it  is 
anticipated  that  all  fimds  available  for 
services  in  this  area  in  FY  1992  will  be 
awarded  through  noncompeting 
continuations  to  the  current  grantees. 

To  strengthen  programs  and  to 
promote  integration  of  services,  the 
exchanges  of  information  among 
agencies  and  staffs,  and  the  consequent 
enhancement  of  the  skills  and 
knowledge  among  youth  service 
workers  and  providers,  will  take  place 
across  the  three  runaway  and  homeless 
youth  programs  administered  by  the 
Family  and  Youth  Services  Bureau:  The 
Runaway  and  Homeless  Youth  Basic 
Centers  Program  (RHYP),  the 
Transitional  Living  Program  (TLP),  and 
the  Drug  Abuse  Prevention  Program 
(DAPP). 

E.  Priorities  for  Research, 
Demonstration,  and  Service  Projects 

Section  315  of  the  Act  authorizes  the 
Department  to  make  grants  to  States, 
localities,  and  private  entities  to  carry 
out  research,  demonstration,  and  service 
projects  designed  to  increase  knowledge 
concerning,  and  to  improve  services  for, 
runaway  and  homeless  youth.  These 
activities  are  important  in  order  to 
identify  emerging  issues  and  to  develop 
and  test  models  which  address  such 
issues. 

1.  Grants  for  Research,  Demonstration, 
and  Service  Projects 

In  FY  1991.  through  the  Coordinated 
Discretionary  Funds  Program  (CDP)  of 
the  former  Office  of  i  luman 
Development  Services  (OHDS)  (now 
incorporated  into  the  Administration  for 
Children  and  Families  (ACF)).  new 
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multi-year  research  and  demonstration 
projects  were  funded  in  the  areas  of: 

a.  Home-Based  Services:  An 
Alternative  to  Out-of-Home  Shelter. 
These  projects  are  developing  home- 
based  intervention  models,  including 
mediatioa  designed  to  meet  the  needs 
of  at-risk  youth  and  their  families. 

b.  Transitional  Living/Independent 
Living  Collaborations.  These 
demonstrations  are  developing  and 
testing  models  of  interagency 
collaboration  between  projects  funded 
under  the  Transitional  Living  Program 
for  Homeless  Youth  and  the 
Independent  Living  Initiatives  Program 
for  youth  in  foster  care  under  title  IV-E 
of  the  Social  Security  Act. 

In  FY  1992.  it  is  anticipated  that  all 
Runaway  and  Homeless  Youth  Program 
(RHYP)  grant  funds  available  for  the 
Coordinated  Discretionary  Funds 
Program  (CDP)  will  be  awarded  in  the 
form  of  second-year  continuations  to  the 
projects  funded  in  FY  1991. 

2.  Contracts  for  Research, 
Demonstration,  Evaluation  and  Service 
Projects 

A  number  of  activities  are  being 
proposed  to  improve  the  information 
base  on  which  the  runaway  and 
homeless  youth  programs  are  founded 
and  to  collect  and  disseminate 
information  to  the  youth-serving 
organizations.  The  following  projects, 
which  will  be  funded  through  new 
contracts,  are  proposed  for  FY  1992: 

a.  National  Evaluation  of  the  Home- 
Based  Services  Programs  for  Runaway 
and  Homeless  Youth.  Demonstration 
grants  under  the  new  Home-Based 
Services  Program  of  the  Runaway  and 
Homeless  Youth  Program  were  funded 
in  FY  1991.  This  evaluation,  to  be 
completed  in  two  years,  will  provide 
descriptive  information  about  the 
programs  and  outcome  information 
regarding  their  impact  on  runaway  and 
homeless  youth. 

b.  Management  Information  System 
(MIS)  Implementation.  This  proposed 
project,  with  an  initial  funding  period  of 
three  years,  will  implement  a  mandatory 
FYSB  MIS  across  all  RHYP  grantees; 
will  provide  software,  user 
documentation  of  the  system,  and 
technical  assistance  to  bring  grantees 
on-line;  will  make  updates  and  system 
changes;  and  will  produce  local  and 
national  reports. 

c.  Clearinghouse  on  Runaway  and 
Homeless  Youth.  This  proposed  project, 
with  an  initial  funding  period  of  three 
years,  will  establish  a  clearinghouse  for 
the  dissemination  of  materials  to 


agencies  providing  services  to  runaway 
and  homeless  youth.  Activities  will 
include  the  collection,  analysis, 
synthesis,  packaging,  and  dissemination 
of  Hndings  and  products  of  past  and 
current  FYSB  research  and 
demonstration  grantees. 

d.  Monitoring  Support  for  Runaway 
and  Homeless  Youth  Grantees  (Basic 
Centers,  Transitional  Living  Projects, 
and  Drug  Abuse  Prevention  Projects). 
This  proposed  project,  of  which  the 
initial  phase  is  to  be  completed  in  one 
year,  will  develop  monitoring  tools  and 
site  visit  protocols  for  the  three  target 
programs,  leading  to  a  comprehensive 
monitoring  system  that  utilizes  a  peer 
review  model.  Two  additional  years  of 
funding  are  planned  to  provide  ongoing 
support  of  this  peer  review  monitoring 
system.  ; 

It  is  anticipated  that  Incremental  or 
continuation  funding  will  be  provided  to 
continue  the  following  activities: 

e.  Evaluation  of  the  Transitional 
Living  Program  (TLP)  for  Homeless 
Youth.  The  contractor  is  evaluating  the 
effects  of  the  TLP  grants  funded  in  FY 
1990  and  FY  1991  on  the  youth  served. 

f.  National  Evaluation  of  the 
Runaway  and  Homeless  Youth 
Centers— A  Follow-Up  Study.  The 
contractor  is  evaluating  the  impact  and 
effects  of  the  Runaway  and  Homeless 
Youth  Basic  Center  Program  on  the 
youth  served. 

3.  Interagency  Agreement  for  a 
Research,  Demonstration,  and  Service 
Project 

The  Administration  on  Children, 
Youth  and  Families  is  exploring  the 
possibility  of  contributing  RHYP  funds, 
through  an  Interagency  Agreement  with 
the  Centers  for  Disease  Control,  as 
partial  support  to  ongoing  projects  to 
prevent  HIV  infection  among  runaway 
and  homeless  youth. 

(Catalog  of  Federal  Domestic  Assistance. 
Program  Number  93.623.  Runaway  and 
Homeless  Youth] 

Dated:  August  15. 1991. 
Wade  F.  Horn. 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

Approved:  September  11. 1991. 
)o  Anne  B.  Bamhart 
Assistant  Secretary  for  Children  and 
Families. 

|FR  Doc.  91-24221  Filed  10-8-91;  8:45  am] 
HLUNO  COM  41SO-01-M 


Alcohol,  Drug  AbuM,  and  M«ntal 
Health  Administration 

National  Institute  on  Drug  Abuse; 
Meetings 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  on  Drug  Abuse  for  November 
1991. 

The  initial  review  groups  will  be 
performing  review  of  applications  for  Federal 
assistance;  therefore,  portions  of  these 
meetings  will  be  closed  to  the  public  as 
determined  by  the  Administrator,  ADAMHA. 
in  accordance  with  5  U.S.C.  552b(c)(e)  and  5 
U.S.C.  app.  2  10(d]. 

Summaries  of  tlie  meetings  and  rosters  of 
committee  members  may  t>e  obtained  from: 
Ms.  Camilla  L  Holland.  NIDA  Committee 
Management  Officer,  Alcohol.  Drug  Abuse, 
and  Mental  Health  Administration.  Parklawn 
Building,  room  10-42.  5600  Fishers  Lane. 
Rockville.  MD  20857  (Telephone;  301/443- 
2755]. 

Substantive  program  information  may  t>e 
obtained  from  the  contacts  whose  names, 
room  numbers,  and  telephone  numbers  are 
listed  below. 

Committee  Name:  Biobehavioral/Clinical 
Subcommittee.  Drug  Abuse  AIDS  Research 
Review  Committee. 

Meeting  Date:  November  12-13, 1991. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center  Bethesda,  Maryland  20814. 

Open:  November  12.  9  a.m.  to  9:30  a.m. 

Closed:  Otherwise. 

Contact:  Iris  W.  O'Brien.  Room  10-42, 
Parklawn  Building,  Telephone  (301)  443-2620. 

Committee  Name:  Sociobehavioral 
Subcommittee,  Drug  Abuse  AIDS  Research 
Review  Committee, 

Meeting  Date:  November  12-14. 1991. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center;  Bethesda,  Maryland  20814. 

Open:  November  12,  9  a.m.  to  9:30  a.m. 

Closed:  Otherwise. 

Contact:  H.  Noble  Jones,  room  10-22. 
Parklawn  Building,  Telephone  (301)  443-9042. 

Dated:  October  4. 1991. 
Peggy  W.  Cockrill, 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 
(FR  Doc.  91-24348  Filed  10-8-91:  8:45  am]     . 

BiLUNO  COOe  41lft-20-M 


Health  Care  Financing  Administration 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Wisconsin  State  Plan 
Amendment  (SPA)  91-09 

aqency:  Health  Can  Financing 
Administration  (HCFA).  HHS. 

action:  Notice  of  hearing. 
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SUMMARY*.  This  notice  announces  an 
administrative  hearing  at  10  a.m.  on 
November  19. 1991,  in  the  15th  Floor 
Conference  Room,  105  W.  Adams  Street 
Chicago,  Illinois  to  reconsider  our 
decision  to  disapprove  Wisconsin  SPA 
91-09. 

CLOSINQ  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  October  24, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Docket  Clerk,  HCFA  Hearing  Staff.  Suite 
110,  Security  Office  Park,  7000  Security 
Blvd,  Baltimore,  Maryland  21207. 
Telephone:  (301)  597-3013. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Wisconsin  State  Plan 
amendment  (SPA)  91-09. 

Section  1116  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  Medicaid  agency 
that  informs  the  agency  of  the  time  and 
place  of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  at  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

Wisconsin  SPA  91-09  contains  a  list 
of  Medicaid  obstetrical  and  pediatric 
payment  rates,  data  alleging  at  least  50 
percent  of  obstetrical  and  pediatric 
practitioners  are  full  Medicaid 
participants,  and  a  discussion  of 
initiatives  taken  by  the  State  to  increase 
practitioner  participation.  The  State  also 
provided  data  explaining  how  fee-for- 
service  payment  rates  for  obstetrical 
and  pediatric  services  qre  incorporated 
into  the  capitation  rates  for  Medicaid 
contracting  health  maintenance 
organizations  (HMOs). 

The  issue  here  whether  the  plan 
amendment  meets  the  statutory 
requirements  of  section  1926(a)  of  the 


Act  and  thus,  also  complies  with  section 
1902(a)(30)(A)  of  the  Act. 

Section  1926  of  the  Act  as  added  by 
section  6402  of  the  Omnibus  Budget 
Reconciliation  Act  of  1389,  Public  Law 
101-239,  requires  that  by  no  later  than 
April  1  of  each  year  (beginning  in  1990), 
States  are  to  submit  plan  amendments 
specifying  their  pajonent  rates  for 
obstetrical  practitioner  services  and 
pediatric  practitioner  services.  States 
also  must  provide  specific  information 
to  document  that  those  payment  rates 
are  sufficient  to  enlist  enough  providers 
such  that  obstetrical  and  pediatric 
services  are  available  to  Medicaid 
recipients  at  least  to  the  extent  that  such 
services  are  available  to  the  general 
population  in  the  geographic  area 
(section  1902(a)(30)(A)  of  the  Act).  In 
addition.  States  must  submit  data  to 
document  that  payments  to  HMOs  take 
into  account  payment  rates  for  fee-for- 
service  obstetrical  and  pediatric 
services. 

HCFA  is  developing  its  final  policy 
concerning  what  data  and  information 
are  required  to  determine  that  the  State 
is  in  compliance  with  section 
1902(a)(30)(A)  of  the  Act.  HCFA  has, 
however,  determined  that  for  obstetrical 
and  pediatric  rate  SPAs  to  be 
approvable,  they  must  include  the 
following: 

1.  Payment  rates  for  this  year  and 
next  year  (i.e..  1991  and  1992)  for  those 
obstetrical  and  pediatric  services 
covered  under  the  State's  plan.  Pediatric 
rates  must  be  specified  by  procedure; 
we  recommend  the  same  format  for 
obstetrical  services; 

2.  Data  that  document  that  payment 
rates  for  obstetrical  and  pediatric 
services  are  sufficient  to  enlist  enough 
providers  so  that  care  and  services  are 
available  under  the  plan  at  least  to  the 
extent  that  such  care  and  services  are 
available  to  the  general  population  in 
the  geographic  area;  and 

3.  Data  that  document  that  payment 
rates  to  HMOs  under  section  1903(m)  of 
the  Act  take  into  account  the  payment 
rates  given  in  number  1  above. 

HCFA  has  also  developed  several 
guidelines  that,  if  met  by  the  State, 
would  evidence  that  the  State  meets  the 
statutory  requirements  of  section  1926  of 
the  Act.  These  guidelines  are  set  forth  in 
a  draft  State  Medicaid  manual  (SMM) 
revision  dated  March  26, 1990. 

Based  upon  the  data  submitted,  HCFA 
has  determined  that  Wisconsin's 
amendment  does  not  comply  with  the 
statutory  requirements  of  section  1926  of 
the  Act  and,  thus,  also  does  not  comply 
with  section  1902(a)(30)(A)  of  the  Act. 

The  State  argued  that  it  met  the 
statutory  criteria  under  guideline  1  of 
the  draft  SMM  revision.  It  permits  the 


State  to  document  its  compliance  with 
the  statute  by  submitting  data  showing 
that  at  least  50  percent  of  obstetrical 
and  pediatric  practitioners  are  full 
Medicaid  participants  or  that  Medicaid 
participation  is  at  the  same  rate  as  Blue 
Shield  participation.  The  State  claims 
that  it  exceeds  the  50  percent  criteria. 
Although  the  State  presents  a  number  of 
arguments  which  have  substantial  merit, 
HCF'A  believes  it  is  unable  to  provide 
sufficient  data  necessary  to  meet  the 
statutory  requirements.  Specifically,  the 
Stale  has  not  provided  a  break-out  of 
the  data  for  general  practitioners  and 
family  practitioners  by  those  who 
provide  obstetrical  care,  pediatric  care, 
or  both  obstetrical  and  pediatric  care. 
Therefore,  HCFA  is  unable  to  accurately 
determine  the  rate  of  obstetrical  and 
pediatric  practitioners  in  Medicaid. 

The  State  also  cited  the 
reimbursement  methodology  for  nurse 
midwives  and  also  indicated  that,  on 
7/1/90,  certified  nurse  practitioners 
began  to  bill  independently  and  are 
reimbursed  at  the  same  level  as 
physicians  for  those  obstetrical  services 
they  perform  within  their  scope  of 
practice.  However,  it  appears  that  the 
State  has  not  included  participation  data 
or  accounted  for  those  obstetrical  and 
pediatric  nonphysician  practitioners 
cited  in  the  statutory  definition  of 
obstetrical  and  pediatric  services.  If 
nonphysician  practitioners,  such  as 
certified  nurse  practitioners  or  nurse 
midwives,  render  obstetrical  or  pediatric 
services  in  Wisconsin,  HCFA  believes 
they  should  be  included  in  the  State's 
data. 

In  addition,  HCFA  believes  it  is  not 
clear  whether  clinic  data  has  been 
incorporated  into  the  Pediatric  and 
Obstetric  Physician  Participation  chart. 
The  State  indicated  that  in  areas  where 
individual  physicians  are  not 
immediately  available,  recipients  have 
full  access  to  clinic  services  for 
obstetrical  and  pediatric  services. 
Clinics  do  not  fall  within  the  definition 
of  obstetrical  or  pediatric  services  as 
defined  in  section  1926(a)(4)  of  the  Act. 
These  definitions  include  only 
individual  providers  in  the  singular 
while  specifically  excluding  inpatient  or 
outpatient  hospital  services  or  other 
institutional  services.  In  light  of  this, 
HCFA  believes  the  intent  of  Congress 
was  to  exclude  services  delivered  on  an 
outpatient  basis  by  clinics.  In  fact,  the 
payment  mechanism,  at  42  CFR  447.321, 
is  the  same  for  clinic  services  and 
outpatient  hospital  services.  Therefore, 
any  data  submitted  to  document  the 
State's  compliance  with  the  practitioner 
participation  standard  set  forth  in  the 
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March  26, 1990  draft  SMM  must  exclude 
clinics. 

HCFA  believes  this  does  not  mean 
that  the  State  cannot  use  clinic  data  to 
help  prove  access.  For  example,  a 
statement  such  as  "*  *  *  in  rural  areas 
where  a  shortage  of  physicians  that 
provide  these  services  exists  for  the 
general  population  as  well  as  for 
Medicaid  recipients,  recipients  have 
access  *  *  *"  may  be  an  acceptable 
rationale,  provided  the  general 
population  has  the  same  access 
problems  to  individual  practitioners  as 
Medicaid  recipients.  HCFA  believes  the 
State  still  needed  to  provide  a  specific 
statement  to  that  effect  for  every 
appropriate  substate  geographic  area  to 
which  it  applied. 

The  State  indicated  that  claims  data 
show  that  Medicaid  recipients  in 
Wisconsin  received  services  from  an 
additional  168  pediatricians  and  134 
family  practitioners  who  filed  claims 
from  out-of-state.  HCFA  believes  that 
where  the  State  cites  out-of-state 
practitioners,  Wisconsin  needs  to 
specify  not  only  the  location  of  such 
practitioners,  but  also  must  indicate  the 
appropriate  substate  geographic  areas 
which  are  serviced  by  such  out-of-state 
practitioners.  The  State  must  docim:ient 
that  access  patterns  are  the  same  for 
both  Medicaid  recipients  and  the 
general  populatiort 

The  notice  to  Wisconsin  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  SPA  reads  as 
follows: 

Mr.  Kevin  B.  Piper. 

Director.  Bureau  of  Health  Care  Financing, 
Divisiott  of  Health,  Wisconsin 
Department  of  Health  and  Social 
Services,  P.O.  Box  309,  Madison. 
Wisconsin  53701-kf3O9. 
Dear  Mr.  Piper  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  tc 
disapprove  Wisconsin  State  Plan 
Amendment  (SPA)  61-09.  Wisconsin 
submitted  SPA  91-09  to  establish  the  State's 
compliance  with  section  1926  of  the  Social 
Security  Act  (the  Act). 

Section  1928  of  the  Act  as  added  by  section 
&402  of  the  Omnibus  Budget  Reconciliation 
Act  of  1989.  Public  Law  101-239,  requires  that 
by  no  later  than  April  1  of  each  year 
(beginning  in  1990),  States  Sire  to  submit  plan 
amendments  specifying  their  payment  rates 
for  obstetrical  practitioner  services  and 
pediatric  practitioner  services.  States  also 
must  provide  specific  Information  to 
document  that  those  payment  rates  are 
sufTicient  to  enlist  enough  providers  such  that 
obstetrical  and  pediatric  services  are 
available  to  Medicaid  recipients  at  least  to 
the  extent  that  such  services  are  available  to 
the  general  population  in  the  geographic  area 
(section  1902(a)(3)(a)  of  the  Act).  In  addition. 
States  must  submit  data  to  document  that 
payments  to  Health  Maintenance 
Organizations  take  into  account  payment 


rates  for  fee-for-service  obstetrical  and 
pediatric  services. 

The  issue  in  this  matter  is  whether  the  plan 
amendment  meets  the  statutory  provisions  of 
section  1928(a)  of  the  Act  and  thus,  also 
complies  with  section  1902(a)(30)(A)  of  the 
Act. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  at  10  a.m.  on 
November  19, 1991.  in  the  15th  Floor 
Conference  Room.  IDS  West  Adams  Street. 
Chicago,  Illinois.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  the  parties. 
The  hearing  will  be  governed  by  the 
procedures  prescribed  at  42  CFR  part  430. 

I  am  designating  Mr.  Stanley  Krostar  as  the 
presiding  oflicer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  597-3013. 
Sincerely, 

Gail  R.  Wilensky. 
Administrator. 

AudxiTity:  Section  1116  of  the  Social 
Security  Act  (42  US.C.  1316);  42  CFR  430.18. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated:  September  27. 1991. 
GaU  R.  WiUosky. 

Administrator,  Health  Care  Financing 
Administration. 
(FR  Doc.  91-24309  FUed  10-8-91:  8:45  am] 

BILUNO  COOC  41«M>»-II 


Health  Resourcas  and  Sarvlcaa 
Administration 

Advisory  CotincH;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet  during 
the  month  of  November  1991: 

Name:  Maternal  and  Child  Health 
Research  Grants  Review  Committee. 

Dale  and  Time:  November  20-22, 1991. 9 
a.m. 

Place:  MCHB  Conference  Room,  9th  Floor. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

Open  on  November  20, 1991.  9  a.m.-lO  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  To  review  research  grant 
applications  in  the  program  area  of  maternal 
and  child  health  administered  by  the  Bureau 
of  Maternal  and  Cliild  Health  and  Resources 
Development 

Agenda:  The  open  portion  of  the  meeting 
will  cover  opening  remarks  by  the  Director. 
Division  of  Systems,  Education  and  Science, 
Maternal  and  Child  Health  Bureau,  who  will 
report  on  program  issues,  congressional 
activities  and  other  topics  of  interest  to  the 


Tield  of  maternal  and  child  health.  The 
meeting  will  be  dosed  to  the  public  on 
November  20,  at  10  a.m.  for  the  remainder  of 
the  meeting  for  the  review  of  grant 
applications.  The  dosing  it  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  title  5  US.C  Code,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Siervices  Administration, 
pursuant  to  Public  Law  92-463. 

Anyone  requiring  information  regarding  the 
subject  Council  should  contact  Gontran 
Lamberty.  Dr.  Ph.  H.,  Executive  Secretary, 
Maternal  and  Child  Health  Research  Grants 
Review  Committee,  room  9-12,  Parklawn 
Building,  5600  Fishers  Lane,  Rock\ille, 
Maryland  20857,  Telephone  (301)  443-2190. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  October  3, 1991. 
Jackie  E.  Baum. 

Advisory  Committee  Management  Officer. 
HRSA. 
[FR  Doc.  91-24279  Piled  10-»-«l:  a-4S  am) 

MLUNO  COM  41«»-1»-a 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-060-01-4120-14) 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Notification  of  Meeting  on  West  Rocky 
Butte  Coal  Lease  Application 

agency:  Bureau  of  Land  Management, 
Interior,  Wyoming. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
pursuant  to  40  CFR  1500-150B.  and 
notification  of  Public  Scoping  Meeting 
on  the  West  Rocky  Butte  Coal  Lease 
Application  (WYW122586)  in  the 
Powder  River  Basin.  Wyoming. 

SUMMARY:  Northwestern  Resources 
Company  (NWR)  has  applied  fcr  a  coal 
lease  for  390  acres  (with  an  estimated  50 
million  tons  of  coal)  in  the  area  adjacent 
to  the  Rocky  Butte  Lease  (WYW78633) 
in  Campbell  County,  Wyoming.  The 
BLM  has  determined  that  an  EIS  must  be 
prepared  to  evaluate  the  environmental 
impacts  of  mining  coal  which  would 
result  from  issuance  of  the  applied  for 
West  Rocky  Butte  lease.  Currently,  there 
is  no  mining  operations  on  the  Rocky 
Butte  lease,  so  a  new  mine  start  would 
be  necessary  to  begin  production.  The 
area  is  about  10  miles  southeast  of  the 
city  of  Gillette,  Wyoming. 
dates:  As  part  of  the  scoping  process,  a 
public  meeting  has  been  scheduled  for 
Tuesday,  October  22. 1991.  in  the 
Holiday  Inn.  Gillette,  Wyoming, 
beginning  at  7  p.m.  m.d.t  in  order  to 
ensure  that  comments  will  be 
considered  in  the  draft  EIS,  they  should 
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be  received  by  c.o.b.  November  1, 1991, 
at  the  address  listed  below. 

ADDRESSES:  Questions  or  concerns 
should  be  addressed  to  Mr.  Jim  Mellon, 
BLM  Casper  District  Office.  1701  East  E 
Street,  Casper.  Wyoming  82601. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ytx  Melton  or  Mike  Karbs,  phone  (307) 
261-7600,  or  at  the  above  address. 
SUPPlfMENTARV  INFORMATION:  The  Coal 
application  will  be  processed  under  43 
CFR  3425.  In  order  for  the  West  Rocky 
Butte  tract  to  be  mined,  it  would  have  to 
be  combined  with  the  existing  Rocky 
Butte  Lease,  into  a  Logical  Mining  Unit 
(LMU).  and  the  entire  area  be  permitted 
as  a  new  mine.  The  Office  of  Surface 
Mining  has  been  identified  as  a 
cooperating  agency  in  the  preparation  of 
the  EIS. 

The  major  issues,  identified  by  BLM  to 
date,  revolve  around  air  quality, 
hydrology,  reclamation,  and 
socioeconomics  as  they  relate  to  a  new 
mine  start.  If  other  issues  or  concerns 
are  known,  they  should  be  brought  to 
the  attention  of  the  individuals 
identified  above,  or  expressed  at  the 
scoping  meeting. 

Dated;  October  3, 1991. 
Robert  A.  Bennett, 
A  cting  State  Director. 
ire  Doc.  91-24303  Filed  10-8-91;  8:45  am) 
BILUNO  COOE  43tO-23-M 


[NM-920-41 11-16] 

Yates  Energy  Corp.;  Dark  Canyon 
Special  Management  Area,  NM; 
Environmental  Statement 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  conduct  public  scoping. 

summary:  The  Bureau  of  Land 
Management  proposes  to  conduct 
scoping  and  prepare  an  EIS  on  the  Yates 
Energy  Corporation's  Application  for 
Permit  to  Drill  (APD)  the  Yates 
Diamondback  Federal  No.  1  well.  The 
proposed  location  for  the  well  is  in  the 
BLM  designated  Dark  Canyon  Special 
Management  Area  (SMA)  and  is  near 
the  northern  boundary  of  Carlsbad 
Caverns  National  Park.  In  addition,  the 
proposed  well  location  is  in  the  vicinity 
of  Lechuguilla  Cave. 

DATES:  Scoping  packets  will  be 
distributed  by  mail  on  October  11, 1991. 
Responses  and  comments  to  this  scoping 
notice  will  be  accepted  through 
November  12, 1991.  A  public  scoping 
meeting  will  be  held  on  October  29, 

\ 


1991,  7  p.m.,  at  Motel  Stevens,  1829 
South  Canal,  Carlsbad,  New  Mexico. 
ADDRESSES:  Information  and  scoping 
packets  for  the  proposed  gas  well  can  be 
obtained  by  writing,  calling,  or  visiting 
the  following  office:  Bureau  of  Land 
Management,  New  Mexico  State  Office, 
NM  (922).  Attention:  Joe  Incardine,  P.O. 
Box  1449,  Santa  Fe,  New  Mexico  87504, 
(505)  988-6024  or  FTS  47&-6024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Incardine,  EIS  Team  Leader  at  the 
address  above.. 

SUPPLEMENTARY  INFORMATION:  The  EIS 
will  analyze  the  impacts  of  approving  or 
denying  the  APD  submitted  by  the  Yates 
Energy  Corporation  for  the 
Diamondback  Federal  No.  1  gas  well. 
The  proposed  well  location  is  in  T.  24  S., 
R.  24  E.,  section  19,  NESEl/4.  NMPM, 
Eddy  County,  New  Mexico.  In  addition, 
the  EIS  will  analyze  the  impacts  of  a 
reasonable  foreseeable  development 
scenario  for  the  oil  and  gas  field  in 
which  the  proposed  well  location  lies. 
Preliminary  indications  are  that  the  EIS 
will,  at  a  minimum,  analyze  the  impacts 
of  potential  oil  and  gas  development  in 
the  Dark  Canyon  SMA.  A  larger  area 
may  be  considered  depending  on  the 
results  of  scoping  and  the  results  of  the 
reasonable  foreseeable  development 
scenario.  Among  the  alternatives 
addressed  in  the  EIS  will  be  options  for 
drilling  the  well  in  other  locations  or 
using  drilling  processes  other  than  those 
proposed  by  Yates  Energy  in  the  APD. 
Issues  and  concerns  identified  to  date 
include: 

— Potential  impacts  to  the  Dark  Canyon 

SMA. 
— Potential  impacts  to  Lechuguilla  Cave 

from  the  drilling  of  the  well. 
— Potential  impacts  of  full-field 

development  in  Ihe  area  of  the 

proposed  well. 

The  public  is  encouraged  to  present 
their  ideas  and  views  on  these  and  other 
issues  and  concerns  by  returning  their 
comments  on  the  scoping  package. 
Issues  and  concerns  received  during  the 
scoping  process  will  be  considered  in 
preparing  the  EIS. 

Dated:  October  2, 1991. 
Lairy  L  Woodard, 

State  Director 

[FR  Doc.  91-24269  Filed  10-8-91;  8:45  am] 

BILUNO  COOE  4310-fS-M 


IMT-920-01-4111-11;  MTM  20545] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of  oil 
and  gas  lease  MTM  20545,  Powder  River 


County,  Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
18-%%  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188],  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease.effective 
as  of  the  date  of  termination,  subject  to 
the  original  terms  and  conditions  of  the 
lease,  the  increased  rental  and  royalty 
rates  cited  above,  and  reimbursement 
for  cost  of  publication  of  this  notice. 

Dated:  September  20, 1991. 
June  A.  Bailey, 
Chief.  Leasing  Unit. 

[FR  Doc.  91-24241  Filed  10-8-91;  8:45  am] 
WLUNa  COOE  4310-OW-« 


[WAOR  45733;  Ofl- 130-02-42 12- 13;  GP2- 
004] 

Amendment  of  Realty  Action: 
Exchange  of  Public  Lands  In  Ferry, 
Lincoln,  Pend  Orelile,  and  Stevens 
Counties,  Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  This  notice  amends  the 
Realty  Action  published  in  Vol.  55,  page 
2,155  of  the  Federal  Register  on  January 
22. 1990,  to  include  the  following  public 
lands  proposed  for  disposal  by 
exchange: 

Willamette  Meridian 

T.  36  N.,  R.  32  E.. 

Sec.  11,  M.S.  503  and  M.S.  575. 

Aggregating  26.25  acres  in  Ferry  County, 
Washington. 

The  original  notice  is  also  amended  to 
include  the  following  described  lands 
proposed  for  acquisition: 

T.  22  N.,  R.  33  E., 

Sec.  3.  All: 

Sec.  7,  EV4.  EV4WV4; 

Sec.  9,  NV4,  SWy*,  WViSEV*,  NEV4SEy4: 

Sec.  10,  NEV*NWy«  lying  north  of  County 
Road  #2456,  WViNWVi. 
T.  23  N.,  R.  33  E, 

Sec.  23,  SEy4: 

Sec.  24,  SWy4: 

Sec.  25,  WV4: 

Sec.  28,  All; 

Sec.  27,  All; 

Sec.  33.  All; 

Sec.  34.  EV4,  SWy4NWy4,  swy4. 
T.  23  N.,  R.  34  E.. 

Sec.  4,  Portion  of  EVi  lying  east  of  County 
Road  #2813: 
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Sec.  9,  Portion  of  NEV4  lying  north  and  east 

of  County  Road  #9240: 
Sec.  10.  EV^.  NWV4  lying  north  and  east  of 

County  Road  #9240. 
T.  21  N..  R.  35  E.. 
Sec.  13.  SEV^; 
Sec.  14.  Portion  of  NWV*  lying  west  of 

County  Road  #2261.  SV^: 
Sec.  15.  All: 
Sec.  22,  All; 
Sec.  23.  NmMEy4.  Portion  of  SMiNEy4  lying 

west  of  County  Road  #2261.  EV^SEV4 

NEV4.  W/Vt.VilVtW'ASEVA: 
Sec.  24.  All; 

Sec.  25.  SHSMiNWy4.  SWV4: 
Sec.  26,  WV4WMiNEy4,  SEy4SWy4NEy4. 

sv4SEy4NEy4,  Nwy4.  E\4Nwy4SEy«. 

E'4SEy4: 

Sec.  35,  N%. 

T.  22  N..  R.  33  E.. 

Sec  13  SH' 

Sec.  24!  NWNWy4NE%.  SWy4NWy4NEy4. 

NV4Nwy4.  swy4Nwy4.  Nwy4SEy4 
Nwy4. 

T.  21  N.,  R.  36  E., 
Sec.  13.  SEV4: 
Sec.  14,SHNWy4.  SWy«; 
Sec.  17.  NEy4.  SV4; 
Sec.  18,  SHNVVVi,  SWV4.  S^^SEVi: 
Sec.  19.  Portion  of  NEy4NEy4; 
Sec.  23,  Alt 

Sec.  24,  Portion  of  NEyi.  NWy4.  SV^: 
Sec.  25,  N\4.  SEy4. 
T.  21  N.,  R.  37  E., 
Sec.  19.  SV4S'^NWy4  lying  west  of  County 

Road  #3019,  S'/^  lying  west  of  County 

Road  #3019; 
Sec.  30.  N%  lying  south  of  County  Road 

#3019,  SWy4.  WHWV4SEy4. 

Aggregating  13.200  acres  more  or  less  in 
Lincoln  County.  Washington. 

Date  of  Issue:  October  1, 1991. 
loseph  K.  Buesing, 
District  Manager. 
(FR  Doc.  91-24285  Filed  10-8-91;  8:45  am] 

MLUNO  COOe  U10-3»-M 


lOR-942-00-4730-12:  GP1-370] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office.  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 
Oregon 

T.  15  S..  R.  e  W..  accepted  August  9, 1991 

(Sheets  1  &  2) 
T.  30  S..  R.  6  W.,  accepted  August  12, 1991 
T.  4  S.,  R.  11  E..  accepted  July  31. 1991 
T.  18  S..  R.  31  E.,  accepted  August  28. 1991 
T.  19  S..  R.  31  E..  accepted  August  28. 1991 

(Sheets  1  A  2) 


T.  19  S.,  R.  32  E.,  accepted  August  28. 1991 
(SheeU  1  &  2) 

Washington 

T.  27  N..  R.  19  E„  accepted  August  ia'1991 
(Sheets  1, 2,  &  3) 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  platfs).  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  l>e  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1300  NE.  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plat(s)  may  be  obtained  from  the  above 
ofice  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management,  Portland. 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT; 
Bureau  of  Land  Management,  1300  NE. 
44th  Avenue.  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  September  17, 1991. 
Robert  E.  MoUohan, 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  91-24288  Filed  10-8-81:  8:45  am] 

BILUNQ  CODE  4310-3MI 


[NM-930-4214-10;  NIHty  SS234] 

Notice  To  Proceed,  Waste  Isolation 
Pilot  Plant  Project  (WIPP),  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action;  Notice. 

summary:  Public  Land  Order  No.  6826 
modified  Public  Land  Order  No.  6403  to: 

(1)  Expand  the  purpose  to  include 
conducting  the  test  phase  of  the  project; 

(2)  increase  the  Department  of  Energy's 
(DOE)  exclusive  use  area  to  1,453.9 
acres;  (3)  extend  the  term  of  the 
withdrawal  through  June  29. 1997;  and 
(4)  delete  paragraph  5  of  PLO  6403 
which  prohibited  the  use  of  the  land  for 


the  transportation,  storage,  or  burial  of 
radioactive  materials,  with  the  proviso 
that  no  transuranic  or  other  forms  of 
radioactive  waste  will  be  transported  to 
or  emplaced  at  the  WIPP  site  imtil  such 
time  as  the  DOE  has  obtained  all 
required  permits  and  provided  copies  to 
the  Department  of  the  Interior  (DOI), 
Bureau  of  Land  Management,  or  certifies 
that  all  environmental  permitting 
requirements  have  been  met,  and  the 
DOI  issues  a  Notice  to  Proceed  to  be 
published  in  the  Federal  Register.  The 
DOE  has  certified  that  it  has  met  all 
permitting  requirements  as  stipulated  in 
the  aforementioned  proviso,  and, 
accordingly,  the  EKDI  has  issued  its 
Notice  to  Proceed  by  letter  addressed  to 
the  Secretary  of  Energy,  a  copy  of  which 
is  reproduced  in  appendix  A. 

EFFECnVE  DATE  October  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Clarence  Hougland.  BLM  New  Mexico 
State  Office,  P.O.  Box  1449,  Santa  Fe, 
New  Mexico  87504-1449,  505-98&-6071. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  provisions  of  Public 
Land  Order  No.  6826,  published  in  the 
Federal  Register  on  January  28, 1991,  56 
FR  3038,  the  DOE  has  certified  that  all 
permitting  requirements  have  been  met. 
A  copy  of  the  text  of  a  letter  sent  to  the 
DOE  constituting  the  Notice  to  Proceed 
is  appended  herewith  as  appendix  A. 

Dated:  O<:tober  3. 1991. 
Dave  O'Netl, 

Assistant  S'ecretary  of  the  Interior. 

Appendix  A 

Honorable  James  D.  Watkins. 
Secretary  of  Energy. 
Washington.  DC  20585. 

October  3, 1991. 

Dear  Mr.  Secretary: 

Public  Land  Order  (PLO)  No.  6828, 
published  in  the  Federal  Register  on  January 
2&  1991  (56  FR  3038),  modified  PLO  6403.  the 
land  withdrawal  for  the  Waste  isolation  Pilot 
Plant  (WIPP)  project  in  New  Mexico.  This 
modification:  (1)  Expanded  the  purpose  to 
include  conducting  the  teat  phase  of  the 
project:  (2)  increased  the  Department  of 
Energy's  (DOE)  exclusive  use  area  to  1.453.9 
acres;  (3)  extended  the  term  of  the 
withdrawal  through  June  29, 1997;  and  (4) 
deleted  paragraph  5  of  PLO  6403  which 
prohibited  the  use  of  the  land  for  the 
transportation,  storage,  or  burial  of 
radioactive  materials.  The  PLO  6828 
contained  the  proviso  that  no  transuranic  or 
other  forms  of  radioactive  waste  will  be 
transported  to  or  emplaced  at  the  WIPP  site 
'  until  such  time  as  the  DOE  has  obtained  all 
required  permits  and  provided  copies  to  the 
Department  of  the  interior.  Bureau  of  Land 
Management  (BLM).  or  certifies  that  all 
environmental  permitting  requirements  have 
been  met.  and  the  B1.M  issues  a  Notice  to 
Proceed  to  be  published  in  the  Federal 
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Register.  These  requirements  include  (1)  the 
Environmental  Protection  Agency's  [EPA]  No 
Migration  Variance:  (2)  the  notice  to  the  EPA 
for  compliance  with  the  National  Elmission 
Standards  for  Hazardous  Air  Pollutants;  and 
(3)  Part  A  of  the  Resource  Conservation  and 
Recovery  Act  permit  application. 

The  DOE  has  certiPied  that  all  permitting 
requirements  have  been  met;  therefore,  in 
accordance  with  the  provision  of  PLO  6828, 
you  are  hereby  notified  that  the  DOE  may 
proceed  to  transport  to  or  emplace 
radioactive  waste  at  the  WIPP  site.  This 
Notice  to  Proceed  will  become  effective  upon 
tlte  date  that  a  copy  of  it  is  printed  and 
published  in  the  Federal  Register. 

Sincerely, 
Dave  O'Neal. 

Assistant  Secretary,  Land  and  Minerals 
Management. 

[KR  Doc.  91-24266  Filed  10-8-91;  8:45  am] 

BILUNG  COOE  4310-fB-M 


[NM-930-4214-10:  NMNM  55234] 

Modification  Proposal,  Waste  Isolation 
Pilot  Plant  (WIPP)  Project,  New  Mexico 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  a  proposal  was  made  to 
modify  Public  Land  Order  No.  6826  for 
the  purpose  of  prohibiting,  until  June  30, 
1991,  the  transportation  or  emplacement, 
for  test  purposes,  of  any  radioactive 
nuclear  waste  material  within  the  WIPP 
site  near  Carlsbad,  New  Mexico.  For  the 
reasons  stated  herein.  Public  Land 
Order  No.  6826  is  not  being  modified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Hougland,  BLM  New  Mexico 
State  Office,  P.O.  Box  1449,  Santa  Fe, 
New  Mexico  87504-1449,  505-988-6071. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  regulations  at  43  CFR 
2310.3-l(b)(l),  a  Notice  of  Proposed 
Modification  of  Public  Land  Order  No. 
6*526  was  published  in  the  Federal 
Register  on  April  1, 1991  (56  FR  13335). 
The  proposed  modification  had  as  its 
purpose  delaying  the  transportation  or 
emplacement,  for  test  purposes,  of  any 
radioactive  nuclear  waste  material 
wthin  the  WIPP  site  near  Carlsbad, 
New  Mexico,  until  June  30, 1991.  The 
delay  was  intended  to  accommodate 
concerns  of  the  House  Committee  on 
Interior  and  Insular  Affairs  about 
environmental,  public  health  and  safety 
matters  and  to  afford  additional  time  for 
the  Congress  to  enact  legislation 
authorizing  the  disposition  of  waste,  for 
test  purposes,  within  the  WIPP.  As 
required  by  the  regulations  at  43  CFR 
2310.3-l(b)(2)(v),  a  Notice  of  Proposed 
Meeting  and  Request  for  Comments  in 
connection  with  the  proposed 
modification  was  published  in  the 


Federal  Register  on  May  24, 1991  (56  FR 
23933),  and  a  public  meeting  concerning 
the  proposal  was  held  on  June  28, 1991, 
in  Carlsbad,  New  Mexico.  Comments 
from  the  meeting,  for  the  most  part, 
supported  the  implementation  of  the  test 
phase  of  the  WIPP,  as  set  forth  in  Public 
Land  Order  No.  6826,  which  became 
effective  on  January  28, 1991.  Some 
comments  were  critical  as  to  what  were 
thought  to  be  possible  adverse  effects  of 
the  disposition  of  waste  at  the  WIPP 
site.  These  concerns  have  been 
addressed  extensively  in  the 
environmental  documentation  pertaining 
to  the  WIPP  project.  In  view  of  the 
furegoing.  Public  Land  Order  No.  6826  is 
not  being  modified. 

Dated:  October  3, 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  91-24265  Filed  10-8-91;  8:45  am] 

BILLING  COOE  4310-FB-M 

IAK-932-4214-10-.  A-060160,  AA-502] 

Termination  of  Temporary  Segregative 
Effect  and  Opening  of  Lands;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  This  notice  terminates  the 
temporary  segregative  effect  of  two 
proposed  withdrawals  on  approximately 
98.98  acres  of  public  lands  included  in 
the  U.S.  Army  Corps  of  Engineers'  and 
the  Alaska  Power  Administration's 
withdrawal  applications  for  protection 
of  hydroelectric  projects. 
EFFECTIVE  date:  October  21, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage.  Alaska  99513-7599.  907-271- 
5477. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  regulation  contained  in  43  CFR 
2310.2-1  (e),  the  lands  described  in  the 
withdrawal  applications  listed  below 
will  be  relieved  of  their  temporary 
segregative  effect  at  9  a.m.  on  October 
31. 1991: 

1.  A-06016O— Snettisham 
Hydroelectric  Project,  published  May  6, 
1977.  42  FR  23210,  for  U.S.  Army  Corps 
of  Engineers. 

2.  AA-502— Eklutna  Hydroelectric 
Project,  published  March  8, 1967,  32  FR 
3839  and  May  17. 1977. 42  FR  25384.  for 
Alaska  Power  Administration.  The 
original  proposed  withdrawal  contained 
80  acres,  but  40  acres  were  conveyed  out 
of  Federal  ownership  on  September  30, 
1986.  The  remaining  40  acres  in  the 
withdrawal  application  is  described 
below: 


Seward  Meridian 

T.  15  N.,  R.  2  E. 
Sec.  7,  EV4SEy4NEVi,  EViNEV^SEV*. 

3.  The  withdrawal  applications  will 
continue  to  be  processed  unless  they  are 
canceled  or  denied. 
Sue  A.  Wolf. 

Chief.  Branch  of  Land  Resources. 
(FR  Doc.  91-24259  Filed  10-8-91;  8:45  am) 
BILUNG  COOE  4310-JA-M 


National  Park  Service 

Great  Basin  National  Park;  Availability 
of  Draft  General  Management  Plan  and 
Environmental  Impact  Statement 

SUMMARY:  In  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  Public  Law  91-190. 
and  National  Park  Service  (NPS) 
planning  guidelines,  the  NPis  has 
prepared  a  Draft  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Great  Basin  National 
Park,  established  in  1986.  A  proposal 
and  three  alternatives  for  future 
management  and  use  of  the  park  are 
described  and  analyzed.  The  proposal 
would  provide  a  diversity  of  visitor 
opportunities  by  expanding 
interpretation,  improving  access  to  and 
within  the  park,  construction  of  a  new 
visitor  center,  adding  new  camping  and 
trail  facilities,  and  moving 
administrative  support  facilities  outside 
the  park.  Alternatives  include:  (A) 
Minimal  improvements  and  no 
relocation  of  support  facilities;  (B) 
maximizing  natural  resource  protection 
with  concentration  and  restriction  of 
visitor  facilities  and  relocation  of 
support  facilities;  and  (C)  providing 
more  extensive  visitor  development  and 
accessibility  to  the  park  with  support 
facilities  remaining  in  the  park. 

Comments  on  the  draft  GMP/EIS 
should  be  received  no  later  than 
December  31, 1991,  and  should  be 
addressed  to:  Superintendent,  Great 
Basin  National  Park,  Baker,  NV  89311. 
Requests  for  additional  information 
and/or  copies  of  the  draft  GMP/EIS 
should  be  directed  to  this  address  or 
telephone  number  (702)  234-7331.  In 
addition,  comments  will  be  received  at 
the  following  public  meetings: 
11/18/91,  7  p.m.  Reno.  NV.  HoHday  Inn. 

1000  E.  6th  St. 
11/19/91.  7  p.m.  Ely,  NV,  Bristlecone 

Convention  Center,  150  6th  St. 
11/20/91,  7  p.m.  Baker.  NV,  Baker  Hall. 
11/21/91.  7  p.m.  Salt  Lake  City,  UT.  Utah 

Dept.  of  Natural  Resources 

Auditorium,  1636  North  Temple. 

Copies  of  the  draft  GMP/EIS  are 
available  at  the  park  headquarters  and 
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at  the  following  libraries:  Lincoln  and 
White  Pine  county  libraries,  NV;  Beaver 
and  Millard  county  libraries.  UT;  Harold 
E.  Lee  Library,  Brigham  Young 
University;  and  Southern  Utah 
University  Library.  Copies  also  are 
available  for  inspection  at  the  following 
address:  Western  Regional  Office. 
National  Park  Service.  Division  of 
Planning.  Grants  and  Environmental 
Quality.  600  Harrison  St..  Suite  600,  San 
Francisco.  CA  94107-1372. 


Dated:  September  25. 1991. 
Lewis  Albert, 

Acting  Regional  Director,  Western  Region. 
(FR  Doc.  91-24277  Filed  10-8-91;  8:45  am] 

BILLING  COOE  431»-70-« 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  24. 1991  Pursuant  to  S  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127.  Washington.  DC 
2001 J-7127.  Written  comments  should 
be  submitted  by  October  24. 1991. 

Carol  D.  Shall. 

Chief  of  Registration,  National  Register. 

MASSACHUSETTS 

Hampden  County 

Granville  Center  Historic  District,  Main  Rd. 

Granville.  91001587 
Granville  Village  Historic  District  Roughly, 

area  around  jet.  of  Maple  St.  and  Main  and 

Ganby  Rds..  Including  part  of  Water  St., 

Granville,  91001588 
West  Granville  Historic  District,  Roughly. 

Main  Rd.  from  W  of  Beach  tiill  Rd.  to . 

South  Ln.  No.  2,  Granville,  91001589 

MISSISSIPPI 

Tishomingo  County 

Central  luka  Historic  District  (luka  MPS), 
Roughly,  Fulton  and  Main  Sts.  from  Easpori 
St.  to  Southern  Railway  tracks  and  Front 
St.  from  Pearly  to  Fulton  Sts.,  luka, 
91001577 

NORTH  DAKOTA 

Grand  Forks  County 

Blome,  R.S.,  Granitoid  Pavement  in  Grand 

Forks,  Roughly,  Lewis  Blvd.  S  of  Conklin 

Ave.  and  area  around  jets,  of  Walnut  St. 

and  3rd  Ave.  and  Minnesota  Ave.  and  5th 

St..  Grand  forks.  91001583 


OHIO 
Montgomery  County 

Holy  Cross  Lithuanian  Roman  Catholic 
Church  [European  Ethnic  Communities, 
Dayton  MPS].  1924  Leo  St.,  Dayton, 
91001582 

St.  Adalbert  Polish  Catholic  Church 
[European  Ethnic  Communities.  Dayton 
MPS],  1511  Valley  St,  Dayton  91001581 

TENNESSEE 

Claiborne  County 

Graham-Klvette  House  (Boundary  Decrease), 
let  of  Old  Knoxville  Rd.  and  Main  St., 
Tazewell,  91001578 

Marlon  County 

Cumberiand  Avenue  Bridge  (Cement 
Construction  In  Richard  City  MPS), 
Cumt>erland  Ave.  over  Popular  Springs 
Branch  Cr.,  South  Pittsburg.  91001584 

Shelby  County 

Graceland.  3764  Elvis  Presley  Blvd., 
Memphis.  91001585 

White  County 

Sparta  Residential  Historic  District,  Roughly 
bounded  by  N.  Main,  College,  Everett  and 
Church  Sts.,  Sparta,  91001586 

VIRGINIA 

Albermarle  County 

The  Rectory,  Jet  of  VA  712  and  VA  713. 
Keene  vicinity,  91001579 

Pulaski  County 

Pulaski  South  Historic  Residential  and 
Industrial  District,  Roughly  bounded  by 
Bertha  St..  Commerce  St.,  Pierce  Ave.,  5th 
St.  and  Pulaski  St,  Pulaski,  91001580 

(FR  Doc.  91-24278  Filed  10-8-91;  8:45  am] 

BILUNO  COOE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-324] 

Certain  Acid-Washed  DenIm  Garments 
and  Accessories;  Decision  Not  To 
Review  an  Initial  Determination 
Terminating  the  Investigation  as  to 
One  Respondent  on  the  Basis  of  a 
Consent  Order 

agency:  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
(Order  No.  19)  granting  a  joint  motion  to 
terminate  the  investigation  as  to 
respondent  Bugle  Boy  Industries,  Inc..  on 
the  biasis  of  a  consent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  T.  Kane.  Esq.,  Office  of  the 


General  Counsel,  U.S.  Litemational 
Trade  Commission,  500  E  Street  SW., 
Washington.  DC  20436;  telephone  (202}- 
205-3116.  Copies  of  the  ID.  consent 
order,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436;  telephone  (202>- 
205-2000.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  at 
(202)-205-1810. 

SUPPLEMENTARY  INFORMATION:  On 

January  2, 1991,  Greater  Texas  Finishing 
Corporation  and  Golden  Trade  S.r.L 
filed  a  complaint  alleging  a  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  in  the  importation,  sale  for 
importation,  or  sale  after  importation  of 
acid-washed  denim  products  by  reason 
of  infringement  of  claims  6  and  14  of 
U.S.  Letters  Patent  4,740,213  (the  '213 
patent).  The  Conunission  voted  to 
institute  an  investigation  of  the 
complaint  on  January  28. 1991,  and 
published  notice  of  institution  of  the 
investigation  in  the  Federal  Register.  56 
FR  4851  (Feb.  6, 1991). 

On  August  6, 1991,  complainants  and 
respondent  Bugle  Boy  moved  jointly 
pursuant  to  interim  rule  S  210.51  to 
terminate  the  investigation  as-to  Bugle 
Boy  on  the  basis  of  a  consent  order  and 
consent  order  agreement  (Motion 
Docket  No.  324-27).  The  Commission 
investigative  attorney  filed  a  response  in 
support  of  the  joint  motion.  On 
September  3, 1991,  the  presiding 
administrative  law  judge  issued  an  ID 
granting  the  motion  (ALJ  Order  No.  19). 
Notice  of  the  ID  was  published  in  the 
Federal  Register  on  September  11, 1991. 
56  FR  46327.  No  petitions  for  review  or 
agency  or  public  conmients  were 
received. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rules  S  S  210.53  and 
211.21  (19  CFR  210.53  and  211.21,  as 
amended). 

Issued:  September  30, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-24297  Filed  10-8-91;  8:45  am] 

BILUNO  COOE  T020-02-M 
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(InvMtigatton  337-TA-328] 

Certain  Bathtubs  and  Other  Bathing 
Vessels  and  Materiafs  Used  Therein; 
Receipt  of  Initiai  Determinatton 
Termhtatfng  Respondents  on  the  Basis 
of  Consent  Order  Agreement 

agency:  us.  International  Trade 
Comnusaion. 

action:  ^4otice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  ofEcer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  EBI  Ltd. 

SUPPLEMENTARY  INFORMATION:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  September  30. 1991. 

Copies  of  the  initial  determination,  the 
consent  order  agreement  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  ofHcial 
business  hours  (8:45  ajn.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street,  SW.,  Washington,  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 


U.S.  International  Trade  Commission, 
telephone  (202)  205-1802. 

Issued:  September  30. 1991. 

By  order  of  the  CommiscioD. 
Kenneth  R.  M—on, 
Secretary. 
(FR  Doc.  91-24294  Filed  10-8-91;  8:45  am) 

MLUNO  COOe  7030-02-11 

[Investigation  No.  701-TA-254  (Final)! 

Certain  Red  Raspt>err<es  From  Canada 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Continuation  and  termination  of 
final  countervailing  duty  investigation 
No.  701-TA-254  (Final)  concerning  red 
raspberries  from  Canada. 

summary:  The  Department  of 
Commerce  published  notice  in  the 
Federal  Register  on  September  20, 1991 
(56  FR  47740).  that  the  suspension 
agreement  concerning  certain  red 
raspberries  from  Canada  (which  was 
published  in  the  Federal  Register  on 
January  9, 1986  (51  FR  1005))  had  been 
cancelled  because  the  Government  of 
Canada  withdrew  from  the  suspension 
agreement  As  a  consequence, 
Commerce  continued  its  countervailing 
duty  investigation  as  if  its  affirmative 
preliminary  determination  were  made 
on  the  date  of  the  publication  of  its 
notice  to  resume  the  investigatioiL 
Similarly,  pursuant  to  section  704(g)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1671c(g)),  the  Commission  also 
continued  its  investigation. 

On  September  25. 1991.  the 
Commission  and  Commerce  received  a 
letter  from  petitioners  in  the 
investigation  withdrawing  their  petition. 
Accordingly,  pursuant  to  S  207.40(a)  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.40(a)),  the 
countervailing  duty  investigation 
concerning  certain  red  raspberries  from 
Canada  (investigation  No.  701-TA-254 
(Final))  is  terminated. 
EFFECTIVE  DATE:  September  25. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brad  Hudgens  (202-205-3189).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810. 

Audkority:  This  investigation  i«  Iteing 
terminated  under  authority  of  the  Tariff  Act 
of  193a  title  VU.  This  noUce  is  pubUsbed 
pursuant  to  8  207.40  of  the  Commission's 
rules  (19  CFR  207.40). 


Issued:  October  2. 1991. 

By  order  of  the  Commisatoa. 
Kanaetk  K.  Maaon, 
Secretary. 

(FR  Doc.  91-24295  Piled  10-a-«l:  8:45  am| 
BiujNO  cooc  nao-oa-M 

[Investigation  Na  731-TA-514  (Final)) 
Shop  Towels  From  Bangladesh 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Conunission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigabon  No.  731-TA- 
514  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reasons  of 
imports  from  Bangladesh  of  shop 
towels,*  provided  for  in  subheading 
6307.10.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201,  as  amended  by  56  FR  11918,  Mar. 
21, 1991).  and  part  207.  subparts  A  and  C 
(19  CFR  part  207,  as  amended  by  56  FR 
11918,  Mar.  21, 1991). 

EFFECTIVE  DATE:  September  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  E.  Corkran  (202-205-3177), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington,  DC  20438. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office  of 
the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  shop  towels  from  Bangladesh 
are  being  sold  in  the  United  States  at 


■  For  porpoae*  of  this  investigation,  thop  towels 
are  defined  as  abaorbeni  industhal  wiping  clotbs 
made  from  a  loosely  woven  fabric  The  fabhc  may 
be  either  100  percent  cotton  or  a  blend  of  materials. 


less  than  fair  value  within  the  meaning 
of  section  733  of  the  act  (19  U.S.C. 
1673b).  The  investigation  was  requested 
in  a  petition  filed  on  March  29, 1991,  by 
Milliken  and  Company.  LaGrange, 
Georgia. 

Participation  in  the  investigation  and 
public  service  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  Hie  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APOJ 
and  BPI  service  list. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
fmal  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided  that 
the  application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report. — The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
January  17, 1992,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
§  207.21  of  the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
January  30, 1992,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  Tiled  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  January  22, 1992.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  dehberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  January  27, 
1992.  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
SS  201.6(b)(2),  201.13(f),  and  207.23(b)  of 
the  Commission's  rules. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 


must  conform  with  the  provisions  of 
§  207.22  of  the  Commission's  rules;  the 
deadline  for  filing  is  January  27, 1992. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.23(b)  of 
the  Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  S  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  February  7, 
1992;  Mritness  testimony  must  be  filed  no 
later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
February  7, 1992.  All  written 
submissions  must  conform  with  the 
provisions  of  S  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  S§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules. 

Issued:  October  1. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  91-24296  Filed  10-8-91;  8:45  am] 
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[Investigation  No.  337-TA-321] 

Certain  Soft  Drinks  and  Their 
Containers;  Decision  Not  To  Review  an 
initial  Determination  Terminating  the 
Investigation  as  Three  Respondents 
on  the  Basis  of  a  Consent  Order 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
(Order  No.  8)  granting  a  joint  motion  to 
terminate  the  investigation  as  to 
respondents  International  Grain  Trade, 
Inc.,  Colgran  Ltda.,  and  MA  Universe 


Trading  Corp.  on  the  basis  of  a  consent 
order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  A.  McLaughlin,  Esq.,  O^^fice  of 
the  General  Counsel,  U.S.  Intern.' tional 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436;  telephone  (.•f^2) 
205-3095.  Copies  of  the  ID.  consent 
order,  and  all  other  nonconfidential 
documents  filed  in  connection  with  thi° 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436;  telephone  (202) 
205-2000.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  at  (202) 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On 

November  23. 1990,  Kola  Colombiana 
(Kola)  filed  a  complaint  with  the 
Commission  alleging  violations  of 
section  337  of  the  Tariff  Act  of  1930  as 
amended  (19  U.S.C.  1337)  in  the 
importation  into  the  United  States,  the 
sale  of  importation,  or  the  sale  within 
the  United  States  after  importation,  of 
certain  soft  drinks  and  their  containers. 
The  complaint,  as  amended,  alleged 
false  representation  of  origin,  common 
law  trademark  infringement,  and 
misappropriation  of  trade  dress. 

The  Commission  instituted  an 
investigation  into  the  allegations  of 
Kola's  complaint  and  published  a  notice 
of  investigation  in  the  Federal  Register 
55  FR  5325  (December  27, 1990).  The 
notice  named  International  Grain  Trade, 
Inc.  of  New  York,  New  York.  Universe 
Trading  Corp.  of  Miami.  Florida. 
Corbros  Food  Corp..  of  Corona,  New 
York,  and  Colgran  Ltda.  of  Bogota, 
Colombia,  as  respondents.  Corbros 
failed  to  appear  or  participate  in  the 
investigation  and  has  been  found  in 
default. 

On  June  13, 1991,  complainant  and 
Universe  Trading  Corp.,  International 
Grain  Trade,  Inc.,  and  Colgran  Ltda. 
moved  jointly  pursuant  to  interim  rule 
S  210.51  to  terminate  the  investigation  as 
to  those  respondents  on  the  basis  of  a 
consent  order  and  consent  order 
agreements  (Motion  Docket  No.  321-7 
and  Motion  Docket  321-8).  The 
Commission  investigative  attorney 
supported  the  motions  contingent  upon 
the  parties  amending  the  agreements  to 
limit  them  to  "imported"  soft  drink 
products  or  their  containers.  The  parties 
subsequently  agreed  to  the  limitation. 
On  September  3, 1991,  the  presiding 
administrative  law  judge  issued  an  ID 
granting  the  motion  (ALJ  Order  No.  8). 


50928 


Federal  Register  /  Vol.  56.  No.  196  /  Wednesday,  October  9.  1991  /  Notices 


Notice  of  the  ID  was  published  in  the 
Federal  Register  on  September  11, 1991. 
56  FR  46327.  No  petitions  for  review  of 
the  ID.  or  agency  or  public  comments 
were  filed. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rules  §S  210.53  and 
211.21  (19  CFR  210.53  and  211.21,  as 
amended). 

Issued:  September  30, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  91-Z4293  Filed  10-8-91:  8:45  am| 
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ItfTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub.  397X)1 

CSX  Transportation,  Inc.— 
Abandonment  Exemption — in  Vinton 
and  GaHia  Counties,  OH 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonments  to 
abandon  its  28.15-miIe  line  of  railroad 
between  milepost  90.85,  at  Minerton. 
and  milepost  119.00,  at  Kanauga 
Junction,  in  Vinton  and  Gallia  Counties, 
OH. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  105G5(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  8. 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 


issues  '  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152^(c)(2),»  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  October  21, 
1991.'  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  October 
29. 1991,  with:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Karen  Anne 
Koster,  CSX  Transportation,  Inc.,  500 
Water  Street  Jisa  Jacksonville.  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Apphcant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  October  11. 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief.  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  v^rill  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  September  25, 1991. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings, 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-24280  Filed  10-8-91:  8:45  am) 
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'  A  stay  will  l>e  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  dedsion  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Hail  Lines.  5  LC.C.Zd  377  (1989).  Any  entity 
seeking  a  stay  Involving  environmental  concerns  is 
encouraged  to  file  its  r«<)uest  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

*  See  Exempt,  of  Rai/ Abandonment — Offers  of 
Finan.  Assist,  4  l.C.CJd  184  (1987). 

'  The  Caouniukm  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  OKice  of  Management  and  Budget 
(OMR)  has  been  sent  the  following 
collectK>n(s)  of  information  profrasals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Ms.  Lin  Liu,  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Lewis  B. 
Arnold,  on  (202)  514-4305. 

If  you  anticipate  commenting  on  a 
form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should 
notify  the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  E)C  20503,  and  to 
Mr.  Lewis  B.  Arnold,  DOJ  Clearance 
Officer.  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

This  notice  contains  three  collections 
for  which  an  expedited  review  has  been 
requested  from  the  Office  of 
Management  and  Budget  (INS  Forms  1- 
131. 1-539.  and  1-485).  In  an  effort  to 
fully  inform  the  reporting  public  these 
entries  are  printed  in  full,  including 
instructions,  at  the  end  of  this  notice. 
Written  comments  concerning  these 
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three  fonns  should  be  sent  to  the 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  425 1  Street  NW..  Rown  5304. 
Washington.  DC  20536.  Attention:  Form 

,  within  15  days  after  the  date  of 

this  notice  in  the  Federal  Register. 

Revision  of  Currently  Approved 
Collections 

(1]  Application  to  Waive  Exclusion 
Grounds. 

(2)  1-724,  Immigration  and 
Naturaliration  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  used  by  aliens  to  apply  to  waive 
excludability  from  the  U.S.  pursuant  to 
provisions  as  amended  by  section  601  of 
the  Immigration  Act  of  1990,  Public  Law 
101-649.  This  new  form  replaces  the 
current  1-191, 1-192. 1-193, 1-212. 1-601. 
1-602.  and  1-612  now  used  to  apply  for 
various  waivers. 

(5)  78,000  annual  respondents  at  82 
hours  per  response. 

(6)  62,320  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

An  Expedited  Review  Has  Been 
Requested  For  1-539  and  1-131 

(1)  Application  for  Travel  Document. 

(2)  1-131.  Immigration  and 
Naturaliiation  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  for  a  nonimmigrant  to  apply  for 
an  extension  of  stay  or  change  to 
another  nonimmigrant  status. 

(5)  222,000  annual  respondents  at  .75 
hours  per  response. 

(6)  166,500  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Travel  Document. 

(2)  1-131,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  used  in  applying  for  a  reentry 
permit,  refugee  travel  document,  or 
advance  parole  document.  The  data 
collected  on  this  form  will  be  used  by 
the  Service  to  determine  eligibility  for 
the  requested  immigration  benefit. 

(5]  142.000  annual  respondents  at  .90 
hours  per  response. 

(6)  127,800  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Extension  of  the  Expiration  Date  of 
Currently  Approved  Collections 
Without  Any  Change  in  the  Substance 
or  in  the  Method  of  Collection 

(1)  Revalidation  Letter  (Immigration 
Visa  Petition). 

(2)  1-71.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 


(4)  Businesses  or  other  for-proBt.  Used 
to  determine  if  petition  should  be 
revalidated  on  behalf  of  an  alien  to  be 
employed  by  petitioner. 

(5)  7,000  annual  respondents  at  .033 
hours  per  response. 

(6)  231  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Affidavit  of  Witness. 

(2)  1-488.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  used  in  various  Service 
proceedings  such  as  in  the  creation  of  a 
record  of  lawful  permanent  residence 
under  section  249  of  the  Act.  suspension 
of  deportation  and  voluntary  departure. 

(5)  2.000  annual  respondents  at  .166 
hours  per  response. 

(6)  332  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Notice  to  Student  or  Exchange 
Visitor. 

(2)  1-515,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  used  to  notify  students  or 
exchange  visitors  admitted  to  the  U.S.  as 
nonimmigrants  that  they  are  admitted 
without  required  forms  and  that  they 
have  30  days  to  present  the  required 
forms  to  the  appropriate  office. 

(5)  3.000  annual  respondents  at  .083 
hours  per  response. 

(6)  249  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Nonresident 
Alien's  Mexican  Border  Crossing  Card. 

(2)  1-190,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Used  to 
obtain  data  from  an  application  for  a 
Mexican  Border  Crossing  Card,  Form  I- 
188/1-586.  The  data  is  used  by  INS  to 
determine  eligibility  of  applicant. 

(5)  230,000  annual  respondents  at  .083 
hours  per  response. 

(6)  19,090  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Transfer  of  Petition 
for  Naturalization. 

(2)  N-455,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Used  by 
applicant  for  naturalization  to  request 
transfer  of  petition  to  another  court; 
used  by  INS  to  make  recommendations 
to  the  court. 

(5)  100  annual  respondents  at  .166 
hours  per  response. 

(6)  17  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 


New  Collection 

An  Expedited  Review  Has  Been 
Requested  For  This  Entry 

(1)  Application  to  Register  Permanent 
Residence  or  Adjust  Status. 

(2)  1-485,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
application  and  information  will  be  used 
to  request  and  detenmne  eligibility  for 
adjustment  to  permaneDt  resident  status 
or  other  granting  of  permanent  residence 
to  an  alien  already  in  the  United  States. 

(5)  192,000  annual  respondents  at  4.5 
hours  per  response  and  100,000  at  5.25 
hours  per  response. 

(6)  939,000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Special  Note  Ret^arding  Impact  on  Fee 

1-539:  The  proposed  1-539  merges 
several  different  applications,  and 
allows  co-apphcants  in  many  instances 
where  separate  applications  were 
previously  required.  The  various 
processes  now  have  separate  fees. 
However,  one  of  the  goals  of  the  forms 
consolidation  project  is  simplification. 
This  means  that,  to  the  extent  possible, 
there  should  be  a  single  fee  for  an 
application.  However,  the  diverse  nature 
of  the  processes  that  have  been  merged 
would  make  it  very  difficult  to  create 
one  average  fee.  Even  so,  a  complex  fee 
schedule  would  also  be  unworkable.  To 
accommodate  these  needs,  the  fees  for 
the  separate  processes  would  be 
implemented  in  the  new  application  by 
establishing  a  fee  of  $70  for  the  first 
applicant  and  an  additional  fee  of  $50 
for  each  co-applicant. 

Public  comment  on  these  items  is 
encouraged. 

Dated:  October  2. 1901. 
Lewis  AnoM. 

Department  Clearance  Officer.  Department  of 
Justice. 

DRAFT 

OMB  No.  IIIS- 

Application  to  Extend/Change  Nonimmigrant 
Status 

Purpose  of  This  Form 

This  form  is  for  a  nonimmigrant  to 
apply  for  an  extension  of  stay  or  change 
to  another  nonimmigrant  status. 
However,  an  employer  should  file  Form 
1-129  to  request  an  extension/change  to 
E.  H,  L.  O,  P.  Q,  or  R  status  for  an 
employee  or  prospective  employee. 
Dependents  of  such  employees  should 
file  for  an  extension/ change  of  status  on 
this  form,  not  on  Form  1-129.  This  form 
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is  also  for  a  nonimmigrant  F-1  or  M-1 
student  to  apply  for  reinstatement. 

This  form  consists  of  a  basic 
application  and  a  supplement  to  list  co- 
applicants. 

Who  May  Hie 

For  extension  of  stay  or  change  of 
status.  If  you  are  a  nonimmigrant  in  the 
U.S..  you  may  apply  for  an  extension  of 
stay  or  a  change  of  status  on  this  form 
except  as  noted  above.  However,  you 
may  not  be  granted  an  extension  or 
change  of  status  if  you  were  admitted 
under  the  Visa  Waiver  Program  or  if 
your  current  or  proposed  status  is  as: 

•  An  alien  in  transit  (C)  or  in  transit 
without  a  visa  (TWOV); 

•  A  crewman  (D);  or 

•  A  fiancefe]  or  dependent  of  a 
finance(e]  (K). 

There  are  additional  limits  on  change 
of  status. 

•  A  J-1  exchange  visitor  whose  status 
was  for  the  purpose  of  receiving 
graduate  medical  training  is  Ineligible 
for  change  of  status. 

•  A  J-l  exchange  visitor  subject  to  the 
foreign  residence  requirement  who  has 
not  received  a  waiver  of  that 
requirement,  is  only  eligible  for  a  change 
of  status  to  A  or  G. 

•  An  M-1  student  is  not  eligible  for  a 
change  to  F-1  status,  and  is  not  eligible 
for  a  change  to  any  H  status  if  training, 
received  as  an  M-1  student  helped  him/ 
her  qualify  for  the  H  status. 

•  You  may  not  be  granted  a  change  to 
M-1  status  for  training  to  qualify  for  H 
status. 

For  F-1  or  M-1  student  reinstatement. 
You  will  only  be  considered  for 
reinstatement  if  you  establish  when 
filing  this  application: 

•  That  the  violation  of  status  was 
solely  due  to  circumstances  beyond  your 
control  or  that  failure  to  reinstate  you 
would  result  in  extreme  hardship; 

•  You  are  pursuing,  or  will  pursue,  a 
full  course  of  study; 

•  You  have  not  been  employed  off 
campus  without  authorization  or.  if  an 
F-1  student,  that  your  only  unauthorized 
off-campus  employment  was  pursuant  to 
a  scholarship,  fellowship,  or 
assistantship.  or  did  not  displace  a  U.S. 
resident,  and 

•  You  are  not  in  deportation 
proceedings. 

Multiple  Applicants 

Spouses  and  children  under  21  who 
are  in,  or  are  requesting,  the  same  or 
derivative  status  may  be  included  in  one 
application  for  extension  of  stay/change 
of  status  or  student  reinstatement. 


General  Filing  instructions 

Please  answer  all  questions  by  typing 
or  clearly  printing  in  black  ink.  Indicate 
that  an  item  is  not  applicable  with  "N/ 
A".  If  the  answer  is  "none."  please  so 
state.  If  you  need  extra  space  to  answer 
any  item,  attach  a  sheet  of  parer  with 
your  name  and  your  alien  registration 
number  (A»).  if  any.  and  indicate  the 
number  of  the  item  to  which  the  answer 
refers.  Your  application  must  be  filed 
with  the  required  Initial  Evidence.  Your 
application  must  be  properly  signed  and 
filed  with  the  correct  fee.  If  you  are 
under  14  years  of  age.  your  parent  or 
guardian  may  sign  your  application. 

Copies.  If  these  instructions  state  that 
a  copy  of  a  document  may  be  filed  with 
this  application  and  you  choose  to  send 
us  the  original,  we  may  keep  that 
original  for  our  records. 

Translations.  Any  foreign  language 
document  must  be  accompanied  by  a 
full  English  translation  which  the 
translator  has  certified  as  complete  and 
correct,  and  by  the  translator's 
certification  that  he  or  she  is  competent 
to  translate  from  the  foreign  language 
into  English. 

Initial  Evidence 

Form  1-94,  Nonimmigrant  Arrival- 
Departure  Record.  An  application  must 
be  accompanied  by  the  original  Form  I- 
94,  Nonimmigrant  Arrival/Departure 
Record,  of  each  person  included  in  the 
application,  if  you  are  filing  for: 

•  An  extension  as  a  B-1  or  B-2.  or 
change  to  such  status; 

•  Rinstatement  as  an  F-1  dr  M-1  or 
Tiling  for  change  to  F  or  M  status;  or 

•  An  extension  as  a  J,  or  change  to 
such  status. 

In  all  other  instances,  file  this 
application  with  a  copy  of  the  Form  1-94 
of  each  person  included  in  the 
application. 

If  the  required  Form  1-94  or  required 
copy  cannot  be  submitted,  you  must  file 
Form  1-102,  Application  for 
Replacement/Initial  Nonimmigrant 
Arrival/Departure  Document,  with  this 
application. 

Valid  Passport.  A  nonimmigrant  who 
is  required  to  have  a  passport  to  be 
admitted  must  keep  that  passport  valid 
during  his/her  entire  nonimmigrant  stay. 
If  a  required  passport  is  not  valid  when 
you  file  this  application,  submit  an 
explanation  with  your  application. 

Addition  Initial  Evidence.  An 
application  must  also  be  Tiled  with  the 
following  evidence. 

•  If  you  are  Tiling  for  an  extension/ 
change  of  status  as  the  dependent  of  an 
employee  who  is  an  E,  H.  L,  O,  P,  Q  or  R 
nonimmigrant,  this  application  must  be 
Tiled  with: 


•  The  petition  filed  for  that  employee 
or  evidence  it  is  pending  with  the 
Service;  or 

•  A  copy  of  the  employee's  Form  1-94 
or  approval  notice  showing  that  he/she 
has  already  been  granted  status  to  the 
period  requested  in  your  application. 

•  If  you  requesting  an  extension/ 
change  to  A-3  or  G-5  status,  this 
application  must  be  filed  with: 

•  A  copy  of  your  employer's  Form  I- 
94  or  approval  notice  demonstrating  A 
or  G  status; 

•  An  original  letter  from  your 
employer  describing  your  duties  and 
stating  that  he/she  intends  to  personally 
employ  you;  and 

•  An  original  Form  1-566.  certified  by 
the  Department  of  State,  indicating  your 
employer's  continuing  accredited 
diplomatic  status. 

•  If  you  are  filing  for  an  extension/ 
change  to  other  A  or  G  status,  you  must 
submit  Form  1-566,  certified  by  the 
Department  of  State  to  indicate  your 
accredited  diplomatic  status. 

•  If  you  are  filing  for  an  extension/ 
change  to  B-1  or  B-2  status,  this 
application  must  be  filed  with  a 
statement  explaining,  in  detail; 

•  The  reasons  for  your  request; 
Why  your  extended  stay  would  be 

temporary  including  what  arrangement 
you  have  made  to  depart  the  U.S.;  AND 

•  Any  effect  to  the  extended  stay  on 
your  foreign  employment  and  residency. 

•  If  you  are  requesting  an  extension/ 
change  to  F-1  or  M-1  student  status,  this 
application  must  be  filed  with  an 
original  Form  1-20  issued  by  the  school 
which  has  accepted  you.  If  you  are 
requesting  reinstatement  to  F-1  or  M-1 
status,  you  must  also  submit  evidence 
establishing  that  you  are  eligible  for 
reinstatement. 

•  If  you  are  filing  for  an  extension/ 
change  to  I  status,  this  application  must 
be  filed  with  a  letter  describing  the 
employment  and  establishing  that  it  is 
as  the  representative  of  qualifying 
foreign  media. 

•  If  you  are  filing  for  an  extension/ 
change  to  J-l  exchange  visitor  status. 
this  application  must  be  filed  with  an 
original  Form  IAP-66  issued  by  your 
program  sponsor. 

•  If  you  are  filing  for  an  extension/ 
change  to  N-1  or  N-2  status  as  the 
parent  or  child  of  an  alien  admitted  as  a 
special  immigrant  under  section 
101(a)(27)(I),  this  application  must  be 
filed  with  a  copy  of  that  person's  alien 
registration  card. 

When  To  File 

You  must  submit  an  application  for 
extension  of  stay  or  change  of  status 
before  your  current  authorized  stay 
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expires.  We  suggest  you  Hie  at  least  45 
days  before  your  stay  expires,  or  as 
soon  as  you  determine  you  need  to 
change  status.  Failure  to  file  before  the 
expiration  date  may  be  excused  if  you 
demonstrate  wheii  you  file  the 
application; 

•  The  delay  was  due  to  extraordinary 
circumstances  beyond  your  control; 

•  The  length  of  the  delay  was 
reasonable; 

•  That  you  have  not  otherwise 
violated  your  status; 

•  That  you  are  still  a  bona  fide 
nonimmigrant;  and 

•  That  you  are  not  in  deportation 
proceedings. 

Where  To  File 

File  this  application  at  your  local  INS 
office  if  you  are  filing: 

•  For  an  extension  as  a  B-1  or  B-2,  or 
change  to  such  status; 

•  For  reinstatement  as  an  F-1  or  M-1 
or  filing  for  change  to  F  or  M  status;  or 

•  For  an  extension  as  a  J,  or  change  to 
such  status. 

In  all  other  instances,  file  your 
application  at  an  INS  Service  Center,  as 
follows: 

If  you  live  in  Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Puerto 
Rico,  Rhode  Island,  Vermont,  Virgin 
Islands,  Virginia,  or  West  Virginia,  mail 
your  application  to:  USINS  Eastern 
Service  Center.  75  Lower  Welden  Street, 
St.  Albans,  VT  05479-0001. 

If  you  live  in  Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  New  Mexico,  North 
Carolina,  Oklahoma.  South  Carolina, 
Tennessee,  or  Texas,  mail  your 
application  to:  USINS  Southern  Service 
Center,  P.O.  Box  152122,  Dept.  A,  Irving, 
TX  75015-2122. 

If  you  live  in  Arizona,  California, 
Guam,  Hawaii,  or  Nevada,  mail  your 
application  to:  USINS  Western  Service 
Center,  P.O.  Box  30040,  Laguna  Niguel, 
CA  92607-0040. 

If  you  hve  elsewhere  in  the  United 
States,  mail  your  application  to;  USINS 
Northern  Services  Center,  100 
Centennial  Mail  North,  Room.  B-26, 
Lincoln,  NE  68508. 

Fee 

The  fee  for  this  application  is  $70iX> 
for  the  first  person  included  in  the 
application,  and  $50.00  for  each 
additional  person.  The  fee  must  be 


submitted  in  the  exact  amount.  It  cannot 
be  refunded.  DO  NOT  MAIL  CASH. 

All  checks  and  money  orders  must  be 
drawn  on  a  bank  or  other  institution 
located  in  the  United  States  and  must  be 
payable  in  United  States  currency.  The 
check  or  money  order  should  be  made 
payable  to  the  Immigration  and 
Naturalization  Service,  except  that: 

•  If  you  live  in  Guam,  and  are  filing 
this  application  in  Guam,  make  your 
check  or  money  order  payable  to  the 
"Treasurer,  Guam." 

•  If  you  live  in  the  Virgin  Islands,  and 
are  filing  this  application  in  the  Virgin 
Islands,  make  your  check  or  money 
order  payable  to  the  "Commissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to 
collection.  An  uncollected  check  will 
render  the  application  and  any 
document  issued  invalid.  A  charge  of 
$5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Processing  Information 

Rejection.  Any  application  that  is  not 
signed  or  is  not  accompanied  by  the 
correct  fee  will  be  rejected  with  a  notice 
that  the  application  is  deficient.  You 
may  correct  the  deficiency  and  resubmit 
the  application.  However,  an  application 
is  not  considered  properly  filed  until 
accepted  by  the  Service. 

Initial  processing.  Once  the 
application  has  been  accepted,  it  will  be 
checked  for  completeness.  If  you  do  act 
completely  fill  out  the  form,  or  file  it 
without,  required  initial  evidence,  3roa 
will  not  establish  a  basis  for  eligibility, 
and  we  may  deny  your  application. 

Requests  for  more  information  or 
interview.  We  may  request  more 
information  or  evidence  or  we  may 
request  that  you  appear  at  an  INS  office 
for  an  interview.  We  may  also  request 
that  you  submit  the  originals  of  any 
copy.  We  will  return  these  originals 
when  they  are  no  longer  required. 

Decision.  An  application  for  extension 
of  stay,  change  of  status,  or 
reinstatement  may  be  approved  in  the 
discretion  of  the  Service.  You  will  be 
notified  in  writing  of  the  decision  on 
your  application. 

Penalties 

If  you  knowingly  and  willfully  falsify 
or  conceal  a  material  fact  or  submit  a    . 
false  document  with  this  request,  we 
will  deny  the  benefit  you  are  filing  for, 
and  may  deny  any  other  immigration 
benefit.  In  addition,  you  will  face  severe 


penalties  provided  by  law,  and  may  be 
subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this 
form,  and  associated  evidence,  to 
determine  if  you  have  established 
eligibility  for  the  immigration  benefit 
you  are  filing  for.  Our  legal  right  to  ask 
for  this  information  is  in  8  USC  1184. 
and  1258.  We  may  provide  this 
information  to  other  government 
agencies.  Failure  to  provide  this 
information,  and  any  requested 
evidence,  may  delay  a  final  decision  or 
result  in  denial  of  your  request 

Paperwork  Reduction  Act  Notice 

We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be 
easily  understood,  and  which  impose 
the  least  possible  burden  on  you  to 
provide  us  with  information.  Often  this 
is  difficult  because  some  immigration 
laws  are  very  complex.  The  estimated 
average  time  to  complete  and  file  this 
application  is  as  follows;  (1)  10  minutes 
to  learn  about  the  law  and  form;  (2)  10 
minutes  to  complete  the  form;  and  (3)  25 
minutes  to  assemble  and  file  the 
application;  for  a  total  estimated 
average  of  45  per  apphcation.  If  you 
have  comments  regarding  the  accuracy 
of  this  estimate,  or  suggestions  for 
making  this  form  simpler,  you  can  write 
to  both  the  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  Room  5304.  Washington.  D.C 
20536;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  0MB  No.  1115-XXXX. 
Washington,  D.C.  20503. 

Mailing  Label 

Complete  the  following  mailing  label 
and  submit  this  page  with  your 
application  if  you  are  required  to  submit 
your  original  Form  1-94. 

Name  and  Address  of  applicant/petitioner 


Name 
Street 

State.  Zip  Code 

Your  1-94  Arrival-Departure  Record  is 
attached.  It  has  been  amended  to  show 
the  extension  of  stay/change  of  status 
granted 

BtLUNG  CODE  4410-10-M 
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UMI 


U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


O    DR.ivn     o 


Application  to  Extend  Change 


START  HERE  -  Please  Type  or  Print 


Part   1 .    Information  about  you. 


Family 
Name 


Given 
Name 


MicMIC 
Inttkll 


AddreM    In 
Care  ol: 


Street  # 
and  Name 


Apt  # 


City 


State 


Zip  Code 


Date  o<  Binh 
(month/day/year) 


Social  Sccunty  » 
(il  aiiy) 


Dale  ol  Last  Arrival 
Into  (fie  US 


Current  Nonimmigrant 
Status 


Country  ol  Birth 


A« 
(il  any) 


I94« 


Expires  on 
(montti/day/year) 


(See  instructions  (or  f ee  ) 


Part  2.    Application  Type. 

1  I  am  applying  for  (check  one) 

a.    D  an  extension  ol  slay  in  my  current  status 

b     D  a  change  o>  siaius.  The  new  status  I  am  requesting  is:         

2  Number  of  p«opl«  inciuded  in  tt>i«  application:  (checic  one) 
a     D  I  am  the  only  applicant 

b     D  Members  ol  my  lamily  arc  filing  this  application  with  me. 

The  Total  number  ol  people  included  m  this  application  is       

(complete  the  supplement  lor  each  co-applicant)  '■ 

Part  3.    Processing  Information. 

1  i/We  request  thai  my  ooi  current  or  requested 

status  be  extended  unu  (month/day/year)  

2  Is  this  application  based  on  an  enension  or  change  ot  status  already  granted  lo  your  spouse. 

child  Of  parent? 

D No  □res (receipt  # > 

3  Is  this  application  bemg  filed  based  on  a  separate  peuiion  or  application  to  give  your  spouse. 

child  or  parent  an  extension  or  change  ol  status? 

D  No       D  Vw.  filed  with  thu  application  Q  V«.  filed  previously  and  pending  with  INS 

*    "  you  ansvtered  yes  to  question  3.  give  Ifie  petitioner  or  applcani  name 


n  the  application  is  pending  with  INS.  also  give  Ihe  lollowing  inlomialion 


Otiice  (lied  at 


Filed  on 


_(datel 


Part  4     Additional  information. 

1     F  01  d(jplicai  II  #  1 .  provKJu  passport  infofmation: 
Cuuiilry 
ol  issuance 


2    Foreign  addiess: 


Valid  to: 
(monthyday/year) 


Stioel  » 
and  Name 

Apt* 

Ciiy  or 
Town 

Stale  Of 
Province 

Counlry 

Zip  Of 
Postal  Code 

Form  1-539  (Rev.  09^0491)  DRAFT   7 


Continued  on  back. 


Nonimmigrant  Status 
0MB#fl15-XXXX 


FOR  INS  L'SE  ONLY 


Returned 


Receipt 


tJdic" 


Rcsiibminod 
Date 


RelocSeiii 


Dale" 


Reioc  Roc'd 
tSdie 


Paic" 


□  Applicant 

Interviewed 


D  extension  Gr»nted 
to  (dale): 


D  Ot»ng«ofStitu$/ExtensionGrtnted 
New  Class: To  (date); 


II  denied 
O  Still  withm  perKxl  ol  slay 


D  V/Oto: 
D  sn>to: 


Q  Place  und«r  docket  control 


(temarks 


Action  Blocii 


To  Be  Completed  by 
Attorney  or  Hepresentative,  if  any 

n   Fill  m  box  il  G-28  IS  attached  to  represent 

Ihn  applipani    


VOLAG# 


ATTY  Slate  License  » 


J 
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Part  4.     Additional  Information,  (continued) 

3    Answer  the  following  questions.  It  you  answer  yes  to  any  question,  explain  on  separate  paper 


Yes      '  \o 


a   Aie  you.  or  aiiy  oltwf  person  included  in  itus  applicatiwi.  aii  applicant  for  an  inmiiyraiil  visa  or 
ad|u$tmenl  of  status  to  permanent  residence? 


b  Has  an  immigrant  petition  ever  been  filed  tor  you.  or  lor  any  other  person  included  in  this  a«;p!ication? 


c.  Have  you,  or  any  other  person  included  m  tins  application  ever  been  arrested  or  convicted  ol  any  cnmiiidl 
offense  since  last  entering  the  US' 


d  Have  ytxi.  or  any  other  person  included  m  this  application  done  anything  which  vioiatod  the  terms  ol  the 
nonimmigrant  status  you  now  hold'' 


e    Ate  yati.  or  any  other  person  included  in  this  application,  now  in  exclusion  or  deportation  proceedings? 


I  Have  you.  or  any  other  person  included  in  this  applcation,  been  employed  in  the  U  S  since  last  admitted 
or  granted  an  extension  or  change  ol  status? 


II  you  answered  YES  to  question  31,  give  the  following  information  on  a  separate  paper;  Name  ol  person,  name  of  emplcyer  address  of  enipiovur  weck'v 
income,  antl  whether  specificalty  authorised  by  INS. 

If  you  anstwored  NO  to  question  3f,  fully  describe  how  you  aie  supporting  yourself  on  a  separate  paper    Include  Uie  source  and  the  amounl  and  basis  lor 
any  inconM 


Part  5.        Signature.     Read  me  information  o.T  penalties  m  the  instructions  before  completing  this  section     vou  musi  fue  ttus  uppl,cd!ion 
while  in  the  United  States 


I  certify  under  penalty  of  perjury  under  the  laws  of  llie  United  Slates  of  America  Uiat  this  applcation,  and  the  evidence  suUmnod  with  it,  is  af  Tuo  and  conocl 
I  authorise  tlic  release  ol  any  information  from  my  records  which  the  Immigration  and  Naturalization  Service  needs  to  dolommic  uiiyiOiMy  'ur  the  benefit    i  am 
scoVinji  


Signature 


Prml  your  name 


Date 


Please  NOfa-   ll  you  do  not  completely  lul  out  this  form,  or  fail  to  submit  required  documents  listed  m  me  instruction:,,  you  cannot  be  found  eiiijae 
for  the  requested  document  and  this  application  will  have  to  be  denied 


Part  6.     Signature  of  person  preparing  form  if  other  than  above.  (Sign  below) 


I  doclare  ttiat  I  prepared  this  applicalion  at  the  request  ol  the  above  person  and  il  is  based  on  all  mlormation  of  which  I  have  knowMlyo 
Signature  '  ~~      Pnni  Your  Name  D^ 


Firm  Name 
and  Address 


(Please  retvember  to  enclose  the  mailing  label  with  your  application) 
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Continued  on  back 


o 


Supplement-1 

AtUch  to  Form  1-539/1-129  when  more  than  one  person  is  included  in  the  petition  or  application.   (I.ml  each  fx-rs-n 
separately.  Do  not  include  the  person  you  named  on  the  petition  form) 

Dale  o(  Bitth 


Family 
Name 


Country 
of  Birlh 


IF 
IN 

THE 
U.S. 


Date  of  Arnval 

(monthfdaY  year) 


Current  Nonimmigrant 
Status: 


Country  where 
passport  issued 


Family 
Name 


Country 
of  Birth 


IF 
IN 

THE 
U.S. 


Date  of  Arrival 
(monthdayyear) 


Current  Nonimmigrant 
Status 


Country  where 
passp>ort  issued 


Family 
Name 


Country 
.  of  Birth 


IF 
IN 

THE 
U.S. 


Date  of  Arrival 
imonthJday'yes/) 


Current  Nonimmigrant 
Status. 


Country  where 
passport  issued 


Family 
Name 


Country 
of  Birth 


IF 
IN 

THE 
U.S. 


Date  of  Arrival 

imonltj  (Jay  year) 


Current  Nonimmigrant 
Status 


Country  where 
passport  issued 


Family 
Name 


Country 
of  Birth 


IF 
IN 

THE 
U.S. 


Date  of  Arrival 
(month  day/year) 


Current  Nonimmigrant 
Status 


Country  where 
passport  issued 


Given 
Name 


Social 

Security  No 


Expiration  Date 
(month  day'year) 


Given 
Name 


Social 
Secuirty  No 


Expiration  Date 
(month  day  year) 


Given 
Name 


Social 
Security  No 


Exp«ration  Date 
(month'day  year) 


Given 
Name 


Social 
Security  No 


Expiration  Date 
(month  day /year) 


Given 
Name 


Social 
Secunty  No 


Expiration  Date 
(month/day/year) 


Middle 
Initial 


(month  day  yeai) 


M 


l-94# 


Expiies  on 
(month  day  yean 


Middle 
Initial 


Dato  Siaiti.i' 
[with  groi III  M-t29  (jnV) 
|DjI., 


V  I  ■ 
(iiliin'li  (t,iy  vufK* 


M 


l-94# 


Expires  on 
(month  day  yen' 


Dale  Sta'ti,-' 
with  gtoiiii  t  ■ 


'?') . 


Middle 
Initial 


Date    ■ 
(cnfiii;!" 


.'iiy  /<-.j-' 


A/> 


l-94# 


Expires  on 
(month  day  yeai  > 


Middle 
Initial 


Dale  Started 
with  group  (l-!?0  < 

Dale  a'  R  < 


(month  day  Vf>ii«> 


M 


l-94# 


Expires  on 

(month  day  year ) 


Middle 
Initial 


Date  Startud 

with  group  (l-t?9  o')iy> 


Date  of  Uiriii 
(month  day  yuaf ) 


A/» 


l-94# 


Expires  on 
(month  day  year ) 


Date  Started 

with  group  (I- 1 29  only) 


PPAF 


UMI 
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DRAFT 

OMB«  1115-XXXX 

Application  for  Travel  Document 

INSTRUCTIONS 

Purpose  of  This  Form 

This  form  is  used  to  apply  for  an  INS 
travel  document,  reentry  permit,  refugee 
travel  document,  or  advance  parole 
document.  Each  applicant  must  file  a 
separate  application. 

Who  May  Fde 

Reentry  permit.  If  you  are  in  the 
United  States  as  a  permanent  resident 
or  conditional  resident,  you  may  apply 
for  a  reentry  permit.  A  reentry  permit 
allows  a  permanent  resident  or 
conditional  resident  to  apply  for 
admission  to  the  U.S.  during  the  permit's 
validity  without  having  to  obtain  a 
returning  resident  visa  from  an 
American  Consulate.  A  reentry  permit  is 
not  required  for  return  from  a  trip  of  less 
than  one  year's  duration. 

Possession  of  a  reentry  permit  does 
not  relieve  you  of  any  of  the 
requirements  of  the  immigration  laws 
except  the  necessity  to  obtain  a  visa 
from  an  American  consulate.  For  the 
purpose  of  later  naturalization,  absence 
from  the  United  States  for  1  year  or 
more  will  normally  break  the  continuity 
of  any  required  period  of  continuous 
residence  in  the  United  States  and  you 
will  need  to  file  an  application  to 
preserve  residence  for  naturalization 
purposes.  Inquire  at  your  local  INS 
office  for  further  information. 

Refugee  travel  document.  If  you  are  in 
the  United  States  in  a  valid  refugee  or 
asylee  status,  or  obtained  permanent 
residence  as  a  direct  result  of  refugee  or 
asylee  status  in  the  U.S.  you  may  apply 
for  a  refugee  travel  document.  A  refugee 
travel  document  is  a  document  issued 
by  the  Service  in  implementation  of 
Article  28  of  the  U.N.  Convention  of  July 
28, 1951.  You  must  have  a  refugee  travel 
document  to  return  to  the  United  States 
after  temporary  travel  abroad  unless 
you  are  traveling  to  Canada  to  apply  for 
a  U.S.  immigrant  visa  (see  advance 
parole  document  below). 

Advance  parole  document.  If  you  are 
outside  the  United  States  and  must 
travel  to  the  United  States  temporarily 
for  emergent  business  or  emergent 
personal  reasons,  you  may  apply  for  an 
advance  parole  document  to  be  paroled 
into  the  U.S.  on  humanitarian  grounds  if 
you  cannot  obtain  the  necessary  visa 
and  any  required  waiver  of 
excludability.  Parole  cannot  be  used  to 
circumvent  normal  visa  issuing 
procedures,  and  is  not  a  means  to 
bypass  delays  in  visa  issuance.  Parole  is 


an  extraordinary  measure,  sparingly 
used  to  bring  an  otherwise  inadmissible 
alien  into  the  U.S.  for  a  temporary 
period  of  time  due  to  a  very  compelling 
emergency. 

Another  person  who  is  in  the  U.S.  may 
file  this  application  in  your  behalf.  He  or 
she  should  complete  Part  1  with 
information  about  himself  or  herself. 

If  you  are  in  the  United  States  you 
may  apply  for  an  Advance  Parole 
document  if  you: 

•  Have  an  adjustment  of  status 
application  pending  which  is  only  being 
held  in  abeyance  because  a  visa  number 
is  not  immediately  available  and  you 
seek  to  travel  abroad  for  bona  fide 
business  or  emergent  personal  reasons; 

•  Have  an  adjustment  of  status 
application  pending  for  any  other  reason 
and  you  seek  to  travel  abroad  for 
emergent  personal  or  bona  fide  business 
reasons; 

•  Hold  refugee  or  asylum  status  and 
intend  to  depart  temporarily  to  apply  for 
a  U.S.  immigrant  visa  in  Canada;  or 

•  Seek  to  travel  abroad  temporarily 
for  emergent  personal  or  business 
reasons. 

An  advance  parole  document  is 
issued  solely  to  authorize  the  temporary 
parole  of  an  individual  into  the  United 
States.  It  may  be  accepted  by  a 
transportation  company  in  lieu  of  a  visa 
as  authorization  for  the  holder  to  travel 
to  the  United  States.  It  is  not  issued  to 
serve  in  lieu  of  any  required  passport. 

Additional  Processing  Criteria 

Reentry  Permit  or  Refugee  Travel 
Document.  A  reentry  permit  or  refugee 
travel  document  may  not  be  issued  to 
you  if: 

•  You  have  already  been  issued  such 
a  document  and  it  is  still  valid,  unless 
the  prior  document  has  been  returned  to 
the  Service  or  you  can  demonstrate  it 
was  lost;  or 

•  Due  to  national  security,  diplomatic 
or  public  safety  reasons  the  government 
has  published  a  notice  in  the  Federal 
Register  precluding  issuance  of  such  a 
document  for  travel  to  the  area  you 
intend  to  go  to. 

In  addition,  a  reentry  permit  may  not 
be  issued  if  you  have  been  a  permanent 
resident  for  more  than  5  years  and  have 
been  outside  the  U.S.  for  more  than  4  of 
the  last  5  years,  unless  you  are  a 
crewman  regularly  serving  aboard  an 
aircraft  or  vessel  of  American  registry 
and  the  travel  is  in  connection  with  your 
duties  as  a  crewman,  or  your  travel  is  on 
the  orders  of  the  United  States 
government,  other  than  exclusion  or 
deportation  order.) 

Advance  Parole.  An  advance  parole 
may  not  be  issued  to  a  person  who  is  in 
deportation  proceedings,  is  the 


beneficiary  of  a  private  bill,  or  is  subject 
to  the  2  year  foreign  residence 
requirement  due  to  having  held  ]-! 
nonimmigrant  status. 

General  Filing  Instructions 

Please  answer  all  questions  by  typing 
or  clearly  printing  in  black  ink.  Indicate 
that  an  item  is  not  applicable  with  "N/ 
A".  If  an  answer  is  "none,"  please  so 
state.  If  you  need  extra  space  to  answer 
any  item,  attach  a  sheet  of  paper  with 
your  name  and  your  A#,  if  any,  and 
indicate  the  number  of  the  item.  Every 
application  must  be  properly  signed  and 
filed  with  the  correct  fee.  You  must  file 
your  application  with  the  required  Initial 
Evidence.  If  you  are  under  14  years  of 
age.  your  parent  or  guardian  may  sign 
the  application  in  your  behalf. 

A  reentry  permit  or  refugee  travel 
document  may  be  sent  to  a  U.S. 
Consulate  or  INS  office  overseas  for  you 
to  pick  up  if  you  request  it  when  you  file 
your  application.  However,  you  must  be 
in  the  U.S.  when  you  tile  the  application. 

Initial  Evidence 

Evidence  of  eligibility. 

If  you  are  a  permanent  resident  or 
conditional  resident,  you  must  attach: 

•  A  copy  of  your  alien  registration 
receipt  card;  or 

•  If  you  have  not  yet  received  your 
alien  registration  receipt  card,  a  copy  of 
the  biographic  page  and  the  page 
indicating  initial  admission  as  a 
permanent  resident  of  your  passport,  or 
other  evidence  that  you  are  a  permanent 
resident;  or 

•  A  copy  of  the  approval  notice  of  a 
separate  application  for  replacement  of 
your  alien  registration  receipt  card  or 
temporary  evidence  of  permanent 
resident  status. 

If  you  are  a  refugee  or  asylee  applying 
for  a  refugee  travel  document,  you  must 
attach  a  copy  of  the  document  issued  to 
you  by  the  Service  showing  your  refugee 
or  asylee  status  and  indicating  the 
expiration  of  such  status. 

If  you  are  in  the  U.S.  and  are  applying 
for  an  advance  parole  document  for 
yourself  you  must  attach  a  copy  of  any 
document  for  yourself  issued  by  the 
Service  showing  any  present  status  in 
the  United  States,  and  an  explanation  or 
other  evidence  demonstrating  the 
circumstances  that  warrant  issuance  of 
advance  parole.  If  you  are  basing  your 
eligibility  for  advance  parole  on  your 
separate  application  for  adjustment  of 
status,  you  must  also  attach  a  copy  of 
the  filing  receipt  for  that  application.  If 
you  are  traveling  to  Canada  to  apply  for 
an  immigrant  visa,  you  must  also  attach 
a  copy  of  the  consular  appointment. 
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//  the  person  to  be  paroled  is  outside 
the  U.S..  you  must  also  submit: 

•  A  statement  of  how,  and  by  whom, 
medical  care,  housing,  transportation, 
and  other  expenses  and  subsistence 
need  will  be  met; 

•  An  Affidavit  of  Support  (Form  1- 
134),  with  evidence  of  the  sponsor's 
occupation  and  ability  to  provide 
necessary  support; 

•  A  statement  of  why  a  U.S.  visa 
cannot  be  obtained,  including  when  and 
where  attempts  were  made  to  obtain  a 
visa: 

•  A  statement  of  why  a  waiver  of 
excludability  cannot  be  obtained  to 
allow  issuance  of  a  visa,  including  when 
and  where  attempts  were  made  to 
obtain  a  waiver,  and  a  copy  of  any 
written  decision; 

•  A  copy  of  any  decision  on  an 
immigrant  petition  filed  for  the  person, 
and  evidence  regarding  any  pending 
immigrant  petition;  and 

•  A  complete  description  of  the 
emergent  reasons  why  parole  should  be 
authorized  and  copies  of  any  evidence 
you  wish  considered,  and  indicating  the 
length  of  time  for  which  parole  is 
requested. 

Photographs.  You  must  submit  2 
identical  natural  color  photographs  of 
yourself  taken  within  30  days  of  this 
application.  The  photos  must  have  a 
white  background,  be  unmounted, 
printed  on  thin  paper,  and  be  glossy  and 
unretouched.  They  should  show  a  three- 
quarter  frontal  profile  showing  the  right 
side  of  your  face,  with  your  right  ear 
visible  and  with  your  head  bare  (unless 
you  are  wearing  a  headdress  as  required 
by  a  religious  order  of  which  you  are  a 
member).  The  photos  should  be  no 
larger  than  2X2  inches,  with  the 
distance  from  the  top  of  the  head  to  just 
below  the  chin  about  1  and  V*  inches. 
Lightly  print  your  A#  on  the  back  of 
each  photo  with  a  pencil.  (If  you  are 
applying  for  an  advance  parole  and  you 
are  outside  the  U.S.,  keep  these 
photographs.  You  will  be  instructed  as 
to  where  to  submit  them  if  parole  is 
approved.  If  you  are  applying  for  a 
parole  for  another  person,  the  required 
photographs  are  of  the  person  to  be 
paroled.) 

Copies.  If  these  instructions  state  that 
a  copy  of  a  document  may  be  filed  with 
this  application  and  you  choose  to  send 
us  the  original,  we  may  keep  that 
original  for  our  records. 

Where  to  File 

Reentry  Permit  or  Refugee  Travel 
Document  Mail  your  application  to: 
USINS,  Northern  Service  Center,  100 
Centennial  Mail  North.  Room  B-28, 
LINCOLN,  NE  6850a 


Advance  Parole.  If  the  person  being 
filed  for  is  in  the  United  States,  file  the 
application  at  the  INS  office  with 
jurisdiction  over  the  area  in  which  you 
live.  If  he  or  she  is  not  in  the  United 
States,  mail  it  to:  USINS.  Office  of 
International  Affairs  and  Parole,  425  I 
Street  N.W.,  Room  1203,  Washington. 
DC  20536. 

Effect  of  Travel  Before  the  Travel 
Document  is  Issued 

Departure  from  the  United  States 
before  a  decision  is  made  on  an 
application  for  a  reentry  permit  or 
refugee  travel  document  does  not  affect 
the  application.  Departure  from  the 
United  States  or  application  for 
admission  to  the  United  States  before  a 
decision  is  made  on  an  application  for 
an  advance  parole  document  shall  be 
deemed  an  abandonment  of  the 
application. 

Fee 

The  fee  for  this  application  is  $65.00. 
The  fee  must  be  submitted  in  the  exact 
amount.  It  cannot  be  refunded.  DO  NOT 
MAIL  CASH.  All  checks  and  money 
orders  must  be  drawn  on  a  bank  or 
other  institution  located  in  the  United 
States  and  must  be  payable  in  United 
States  currency.  The  check  or  money 
order  should  be  made  payable  to  the 
Immigration  and  Naturalization  Service, 
except  that. 

•  If  you  live  in  Guam,  and  are  filing 
this  application  in  Guam,  make  your 
check  or  money  order  payable  to  the 
"Treasurer,  Guam." 

•  If  you  live  in  the  Virgin  Islands,  and 
are  filing  this  application  in  the  Virgin 
Islands,  make  your  check  or  money 
order  payable  to  the  "Commissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to 
collection.  An  uncollected  check  will 
render  the  application  and  any 
document  issued  invalid.  A  charge  of 
$5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Processing  Information 

Rejection.  Any  application  that  is  not 
signed  or  is  not  accompanied  by  the 
correct  fee  will  be  rejected  with  a  notice 
that  the  application  is  deficient.  You 
may  correct  the  deficiency  and  resubmit 
the  application.  However,  an 
application.  However,  an  application  is 
not  considered  properly  filed  until  it  is 
accepted  by  the  Service. 

Initial  processing.  Once  the 
application  has  been  accepted,  it  will  be 
checked  for  completeness,  including 
submission  of  the  required  initial 
evidence.  If  you  do  not  completely  fill 
out  the  form,  or  file  it  without  required 


initial  evidence,  you  will  not  establish  a 
basis  for  eligibility,  and  we  may  deny 
your  application. 

Requests  for  more  information  or 
interview.  We  may  request  more 
information  or  evidence  or  we  may 
request  that  you  appear  at  an  INS  office 
for  an  interview.  We  may  also  request 
that  you  submit  the  originals  of  any 
copy.  We  will  return  these  originals 
when  they  are  no  longer  required. 

Decision.  You  will  be  advised  of  the 
decision  on  your  application.  If  it  is 
approved,  the  document  will  be  issued. 

Invalidation.  Any  travel  document 
obtained  by  making  a  material  false 
representation  or  concealment  in  this 
application  will  be  invalid.  A  document 
will  also  be  invalid  if  you  are  ordered 
excluded  or  deported.  In  addition,  a 
refugee  travel  document  will  be  invalid 
if  the  U.N.  Convention  of  July  28. 1951. 
shall,  cease  to  apply  or  shall  not  apply 
to  you  as  provided  in  Article  IC,  D,  E,  or 
F  of  the  Convention. 

Effect  of  Claim  to  Nonresident  Alien 
Status  for  Federal  Income  Tax  Purposes 

An  alien  who  has  actually  established 
residence  in  the  United  States  after 
having  been  submitted  as  an  immigrant 
or  after  having  adjusted  status  to  that  of 
an  immigrant,  and  who  is  considering 
the  filing  of  a  nonresident  alien  tax 
return  of  the  non-filing  of  a  tax  return  on 
the  ground  that  he/she  is  a  nonresident 
alien,  should  consider  carefully  the 
consequences  under  the  immigration 
and  naturalization  laws'if  he/she  does 
so. 

If  you  take  such  action,  you  may  be 
regarded  as  having  abandoned  resident 
in  the  United  States  and  as  having  lost 
immigrant  status  under  the  immigration 
and  naturalization  laws.  As  a 
consequence,  you  may  be  ineligible  for  a 
visa  or  other  document  for  which  lawful 
permanent  resident  aliens  are  eligible; 
you  may  be  inadmissible  to  the  United 
States  if  you  seek  adminssion  as  a 
returning  resident;  and  you  may  become 
ineligible  for  naturalization  on  the  basis 
of  your  original  entry  or  adjustment  as 
an  immigrant. 

Penalties 

If  you  knowingly  and  willfully  falsify 
or  conceal  a  material  fact  or  submit  a 
false  document  with  this  request,  we 
will  deny  the  benefit  you  are  filing  for, 
and  may  deny  any  other  immigration 
benefit.  In  addition,  you  will  face  severe 
penalties  provided  by  law,  and  may  be 
subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this 
form,  and  associated  evidence,  to 
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determine  if  you  have  established 
eligibility  for  the  immigration  benefit 
you  are  filing  for.  Our  legal  right  to  ask 
for  this  information  is  in  8  USC 1203  and 
1225.  We  may  provide  this  information 
to  other  government  agencies.  Failure  to 
provide  this  information,  and  any 
requested  evidence,  may  delay  a  final 
decision  or  result  in  denial  of  your 
request. 

Paperwork  Reduction  Act  Notice 

We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be 
easily  understood,  and  which  impose 
the  least  possible  burden  on  you  to 
provide  us  with  information.  Often  this 
is  difficult  because  some  immigration 
laws  are  very  complex.  The  estimated 
average  time  to  complete  and  file  this 
application  is  as  follows:  (1)  10  minutes 
to  learn  about  the  law  and  form;  (2)  10 
minutes  to  complete  the  form;  and  (3)  35 
minutes  to  assemble  and  file  the 
application,  for  a  total  estimated 
average  of  55  minutes  per  application.  If 
you  have  comments  regarding  the 
accuracy  of  this  estimate,  or  suggestions 
for  making  this  form  simpler,  you  can 
write  to  both  the  Immigration  and 
Naturalization  Service,  425  I  Street, 
N.W..  Room  5304,  Washington,  D.C. 
20536;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project,  0MB  No.  1115-XXXX, 
Washington,  D.C.  20503. 
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U.S.  Department  of  Justice 

Immigration  and  Naturali/alton  Service 


o 


o 


START  HERE  -  Please  Type  or  Print 


Part  1.    Information  about 

you. 

Frtiiiily 
Ndiiic 

Given 
Ndiiio 

MhUIu 

llHlldl 

Address    CO 

Sltuol  NiiiiiUur 
aiid  Nai'io 

Apl 

Oily 

SldlC'  (X 
Province 

Couiilry 

/IPPoMdl 
Co*; 

Dale  ol  Birth 
(MomliAJay'Yeaft 

Cotmlry 
OlBirtli 

Social 
Sficufily  » 

A 

Part  2.    Application  Type  (check  one). 

d       D     I  ain  a  poimanoiit  fusiUool  t«  annWioiidl  iuskJwiI  ol  llio  Umtwt  Si.ilcb  dinj  I  aiii  dpplyiiiy 

tor  a  Reodlry  Poriml 
b      D     I  mm  hold  U  S.  rcliigcc  or  asyico  slaliis  and  I  am  aptjlyiny  lor  a  Rolnycc  T(d«;l 

Documeol 

c       D     lainapermaneniresidcril  asaihrcclrestiltol  reliiyecor  dsyluu  Mains.  aiidainaMilvMiu 

lor  a  Relugeo  Travel  Doconicrii 
d      D     <  am  applyir>g  lor  an  Advance  Parole  lo  allow  inc  to  rclnni  to  iric  U  S  alter  lumporary 

foreign  travel 
o      D     I  a"i  outside  the  U  S  and  am  applyiny  kx  an  Advance  Parole 

I.       n     I  am  applying  lor  an  Advance  Paojlc  tor  another  person  wlio  is  onlwdc  IIh;  U  S     Gree 

the  following  tnformatiof  ahouf  ffiar  person 

Family  I  Given 

Name  Name 


Date  ol  Birth 
(MonthOay'Year) 


Foreign  Address    CO 


Cotiniry 
olBirlh 


MiUdIo 
IniUdI 


Street  Number 
and  Name 

Apt. 

City 

State  or 
Province 

Country 

ZIP  Postal 
Codi; 

Part  3.    Processing  Information. 


Date  ol  Intended  departure  (MoritriDdy'Vodf) 


Expected  length  o'  !"p 


Are  yoo.  or  any  person  mcludod  mi  Khs  appliCdtion.  now  in  exclusion  Or  OCporidtio"  proceodinys'' 
D     No D     Yes,  ai  (ijivc  office  name)  

If  applying  for  an  Advance  Parole  Document,  skip  to  Pari  7 


Have  you  ever  oetore  Oeen  issued  a  Reentry  Permii  or  Reiuyoe  Tiavel  Docimienl'' 

Q     '^o  D     Yes  (givo  the  following  kx  the  last  document  issued  to  youi 

Date  Issued  |  Disposition  (attached,  losi,  etc  i 


Form  l-13r(Rev.  11'01'91) 


Continued  on  back. 


0MB  #1)15  XKXX 

Application  for  Travel  Docomont 


FOR  INS  USE  ONLY 


1  HuliiiiK.'O 

Hu;ii|il                    1 

Hos.ilmiittuO 

Rfliic  Sunt 

Huiix  Rocd 

G  Applicant 
liitorvicwod 
on 

■ 

D  Roontry  Poriiiil 
O  Rolugoo  Travel  Documonl 
D  Singlo  Advance  Parole 
D  Multiple  Advance  Parole                             J 
Validity  lo                                                              J 

•(  Reentry  Permit  or  Refugee  Travel            1 
Document 

0  Mail  to  Address  m  Part  2 
D  Mail  to  American  Consulate 
□  Mail  10  INS  overseas  oWico 
AT 

Remsrlis: 

G  Document  Hand  Dolivorod                              i 

On                                  By 

Action  Block 

1 

1 

t 

To  Be  Completed  by 
Attorney  or  Representative,  If  sny 
□  Fill  in  »»«  ii  G  1'8  IS  attached  to  represent 
ttie  apptcam 

VOLAG» 

ATTV  SlatuLwiisc*                                          J 

I 

a. 

D 

b. 

D 

c. 

D 
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Part  3.    Processing  Information,  (continued) 


Wtiofo  do  yo<i  wjfH  ihfe  itavet  ducumeiU  soiil?  (liKX*  wk) 


a.  D     AddruM  in  Pan  2,  above 

b.  O     American  Consulate  at  (give  Ciiy  and  Country,  buiow) 

c.  O     INS  overaoas  ottco  at  (give  City  and  Country  boiow) 
City 


Country 


If  you  ctiecked  b.  or  c,  above,  give  your  ovorseas  acWro&s 


Part  4.    Information  about  the  Proposed  Travel. 


Purpoae  ol  tnp.  U  you  ffee</  more  room,  rontinne  on  a  SH/jmafn  sfnet  of  paper 


I  isl  Itic  cuiiMlrHiS  yod  inland  to  vi&il 


Part  5.    Complete  only  if  applying  for  a  Reentry  Permit. 


Smce  beooming  a  Permanent  Resident  (or  dunng  tt«  past  live  years.  «»hicl)Over  is  loss)  how 
mucti  total  ^rTX)  tiave  yoii  spent  otitsido  tfic  United  Slates' 


Q  IcM  Umii  6  Mioiiliis 
Q  6  inonltis  to  1  yoar 
n     1  K'  2  yu<i'!t 


Country  tiom  wfiich  you  are  a  refugee  or  asyloe: 


n  2  to  3  yu<irs 
n  3  10  «  yoa«» 
□     iiiore  titan  «  yortr^i 


Since  you  txx^ino  a  Porniariont  Rosident.  have  you  ovor  likx)  a  lodoral  irKonie  la<  ruturn  as  a 
nonresideni,  or  failed  to  liks  a  loderal  return  because  you  considered  yoursoll  to  be  a 
noorostfVfil''  (if  yns.  Qive  rtotaits  on  a  setw.ito  rthno\  of  papof) f)     Yi's 

Part  6.    Complete  only  If  applying  for  a  Refugee  Travel  Document. 


n  No 


If  you  ansowr  yes  to  any  of  Itw  foltoowng  quosiions.  explain  un  a  soparaie  sheet  ol  pnper 


Do  you  plan  to  travel  to  the  above-named  country? 


D     Vo» 


n     No 


Smce  you  were  accorded  Relugee/Aaytee  siaiua,  have  you  ever  returned  lo  tw  above  named 
country:  applied  lor  an/or  obtained  a  naunal  passport,  passport  renewal,  or  entry  permit  two 
this  country;  or  applied  lor  anAx  racenml  any  benefit  from  such  counvy  (lor  eumpie.  hoalth 
insurance  benefits)? 


D     I'o* 


n     No 


Smce  being  accorded  Refugaa/Aaylee  Malus,  have  you,  by  any  legal  procedure  or  voluntary 
act.  re  acouired  the  nainrfaMy  ol  the  above-named  country,  acquwod  •  new  namnality,  or  been 
grantod  'otugoo  ex  asyloe  status  m  any  other  country? 


D    Yes 


D    No 


Part  7.    Complete  only  If  applying  for  an  Advance  Parole. 


On  a  sepiaraM  s/»ee<  of  papf.  pfease  «x(iiain  how  you  qualify  tor  an  AOvance  Parolt  and  wKai  circumuarKes  wmimii  niimiKif  oi  Aov&ncis  I't'oHi 
lnclu<l»  copres  of  tny  docutrmnfs  you  wish  consiOtred    (Sao  matnjctnns.) 

For  how  may  tnps  do  you  intend  to  use  this  document?  D  ^  ("P  D  **oio  i'>an  i  trip 

If  outside  itie  US   at  right  gtve  i^e  US.  Consulate  or  INS  office  you  msh  notified  if  Vmi  app*ca«K>r)  i$  aptno'tml 

Part  8  Sionature  ^^  "**  "''^"''t'O''  O"  penalties  m  me  instructions  before  compfeoiig  tfiis  s>n.iioti  ii>u  inui^i  hie  mi»  h(hmicsiioii 
rut%    w.      wiyi  om  p.         ^^1^  ^  ^^  United  Slates  if  Ming  for  a  reentry  p^imii  oi  tefug«9  fravf  documoni 

I  certify  under  penalty  of  periury  under  the  laws  of  the  United  Sistoa  of  Amanca  that  this  petition,  and  Uie  evidence  sulmMiioo  wiin  it.  i«  M  Ujc  anO  curoct.  I 
auttxxira  the  release  of  any  mlormaoon  Irom  my  records  which  the  Immigraiion  arxl  Natuiali/ation  Sorvico  nouds  lo  uoiufiiinic  ciigitniity  lu  iiio  Lwnuiit  I  ain 
seeking. 


St^ttun 


Date 


UrfytHiKi  1uii,'(iiHiiio  ' 
(  I 


P'eaM  MoM:  If  you  do  not  completely  fill  out  this  form,  or  fail  to  submir  required  Uocumenti  inteiJ  in  the  instiui-iion^.  you  cmhioi  Im  tuuno  eiif/ibie  for 
the  re<iu«sted  document  and  this  application  will  have  fo  be  denmd 

Part  9.     Signature  of  person  preparing  form  if  other  than  above,  (sign  below) 

I  declare  twt  I  prepared  this  application  at  the  ruguosi  ol  the  above  porsun  and  i|  is  ttiDtoC  on  dll  iKlurnidiK^i  ol  which  I  luvc  kiiuwk;>ii|i.' 


Signaturt 


Pmtt  Vour  Ndine 


Dale 


Firm  Naine 
and  Addross 


UrtytiMK'  1uk;|ilKHH.'  « 


( 


I 
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OMB  No.  1115- 

Applicalion  to  Register  Permanent  Residence 
or  Adjust  Status 

Purpose  of  this  Form 

This  form  is  for  a  person  who  is  in  the 
United  States  to  apply  to  adjust  to 
permanent  resident  status  or  register  for 
permanent  residence  while  in  the  U.S.  It 
may  also  be  used  by  certain  Cuban 
nationals  to  request  a  change  in  the  date 
their  permanentTesidence  began. 

Who  May  File 

You  may  use  this  form  to  apply  for 
adjustment  of  status  if  you  were 
admitted  or  paroled  following  inspection 
by  an  immigration  officer,  and: 

•  An  immigrant  visa  number  is 
immediately  available  to  you  because  a 
valid  visa  petition  filed  for  you  has  been 
approved,  or  will  be  immediately 
available  if  the  relative  visa  petition 
filed  with  this  application  is  approved, 
or  you  are  eligible  for  another 
classification  for  which  immigrant  visa 
numbers  are  immediately  available: 

•  You  are  the  spouse  or  child  of  a 
person  who  is  applying  for  adjustment 
of  status  or  has  been  granted  lawful 
permanent  residence  under  a  visa 
category  which  provides  benefits  for 
spouses  and  children  (Note:  The 
immediate  relative  category  (parent, 
spouse,  widow,  widower,  or  unmarried 
child  under  21  years  old  of  a  U.S. 
citizen)  does  not  provide  benefits  for  the 
immediate  relative's  spouse  or  children. 
Separate  visa  petitions  must  be  filed  for 
those  family  members.): 

•  You  were  admitted  to  the  U.S.  as  a 
K-1  fiance(e)  of  a  U.S.  citizen  and 
married  that  citizen  within  90  days  of 
your  entry: 

•  You  were  admitted  to  the  U.S.  as  a 
K-2  child  of  a  fiance{e)  a  U.S.  citizen 
and  your  parent  married  that  citizen 
within  90  days  of  the  parent's  entry  with 
a  K-1  fiance(e)  visa: 

•  You  have  been  granted  asylum  in 
the  U.S.  and  are  eligible  for  asylum 
adjustment  (Note:  In  most  cases,  you 
become  eligible  for  asylum  adjustment 
after  being  physically  present  in  the  U.S. 
for  at  least  one  year  following  the 
asylum  grant.]; 

•  You  are  the  spouse  or  child  of  a 
person  who  was  granted  asylum  in  the 
U.S.  and  are  eligible  for  asylum 
adjustment: 

•  You  are  a  native  or  citizen  of  Cuba 
who  was  admitted  or  paroled  into  the 
U.S.  after  January  1. 1959.  and  thereafter 
have  been  physically  present  in  the  U.S. 
for  at  least  one  year  or 

•  You  are  an  unmarried  minor  child 
or  spouse  of  a  Cuban  native  or  citizen 


who  was  admitted  or  paroled  into  the 
U.S.  after  January  1. 1959,  was  thereafter 
physically  present  in  the  U.S.  for  at  least 
one  year  and  now  lives  with  you. 

If  you  were  admitted  for  lawful 
permanent  residence  prior  to  November 
6, 1966,  and  are  a  native  or  citizen  of 
Cuba  or  the  spouse  or  minor  unmarried 
child  of  this  person,  you  may  use  this 
form  to  ask  to  have  your  date  of 
admission  for  lawful  permanent 
residence  changed  to  the  date  you 
originally  arrived  in  the  U.S.  or  to  May  2, 
1964,  whichever  is  later. 

If  you  have  continuously  resided  in 
the  U.S.  since  before  January  1, 1972, 
you  may  use  this  form  to  ask  INS  to 
create  a  record  of  your  lawful 
permanent  residence. 

If  you  are  not  included  in  the  above 
categories,  but  believe  you  may  be 
eligible  for  adjustment  or  creation  of 
record  of  permanent  residence,  contact 
your  local  INS  office. 

However,  unless  you  are  applying  for 
creation  of  record  based  on  continuous 
residence  since  before  1/1/72.  asylum 
adjustment,  or  as  a  Cuban  or  a  spouse 
or  unmarried  child  of  a  Cuban  who  was 
admitted  after  1/1/.59,  you  are  not 
eligible  for  adjustment  of  status  if: 

•  You  entered  the  U.S.  in  transit 
without  a  visa;  -' 

•  You  entered  the  U.S.  as  a 
nonimmigrant  crewman; 

•  You  were  not  admitted  or  paroled 
following  inspection  by  an  immigration 
officer; 

•  Your  authorized  stay  expired  before 
you  filed  this  application,  you  were 
employed  in  the  U.S.  without  INS 
authorization,  or  you  otherwise  failed  to 
maintain  your  nonimmigrant  status: 
unless  you  are  applying  because  you  are 
an  immediate  relative  of  a  U.S.  citizen 
(parent,  spouse,  widow,  widower,  or 
unmarried  child  under  21  years  old),  a 
K-1  fiance(e)  or  K-2  fiance(e)  dependent 
who  married  the  U.S.  petitioner  within 
90  days  of  admission,  or  an  "H"  or  "I" 
special  immigrant  (foreign  medical 
graduates,  international  organization 
employees  or  their  derivative  family 
members); 

•  You  are  or  were  a  J-1  or  1-2 
exchange  visitor,  are  subject  to  the  two- 
year  foreign  residence  requirement,  and 
have  not  complied  with  or  been  granted 
a  waiver  of  the  requirement: 

•  You  have  A,  E,  or  G  nonimmigrant 
status,  or  have  an  occupation  which 
would  allow  you  to  have  this  status, 
unless  you  complete  and  submit  the 
written  waiver  of  diplomatic  rights, 
privileges,  exemptions,  and  immunities 
(forms  1-508  I-508F  for  French  nationals, 
and  1-566  for  A  or  G  nonimmigrants, 
completed  according  to  the  instructions 
on  the  forms): 


•  You  were  admitted  to  Guam  as  a 
visitor  under  the  Guam  visa  waiver 
program; 

•  You  were  admitted  to  the  U.S.  as  a 
visitor  under  the  Visa  Waiver  Pilot 
Program,  unless  you  are  applying 
because  you  are  an  immediate  relative 
of  a  U.S.  citizen  (parent,  spouse,  widow, 
widower,  or  unmarried  child  under  21 
years  old); 

•  You  are  already  a  conditional 
permanent  resident: 

•  You  were  admitted  to  the  U.S.  as  a 
K-1  fiance(e)  but  did  not  marry  the  U.S. 
citizen  who  filed  the  petition  for  you,  or 
were  admitted  as  the  K-2  child  of  a 
fiance(e)  and  your  parent  did  not  marry 
the  U.S.  citizen  who  filed  the  petition. 

General  Filing  instructions 

Please  answer  all  questions  by  typing 
or  clearly  printing  in  black  ink.  Indicate 
that  an  item  is  not  applicable  with  "N/ 
A".  If  the  answer  is  "none",  write 
"none".  If  you  need  extra  space  to 
answer  any  item,  attach  a  sheet  of  paper 
with  your  name  and  your  alien 
registration  number  (A#),  if  any.  and 
indicate  the  number  of  the  item  to  which 
the  answer  refers.  You  must  file  your 
application  with  the  required  Initial 
Evidence.  Your  application  must  be 
properly  signed  and  filed  with  the 
correct  fee.  If  you  are  under  14  years  of 
age,  your  parent  or  guardian  may  sign 
your  application. 

Translations.  Any  foreign  language 
document  must  be  accompanied  by  a 
full  English  translation  which  the 
translator  has  certified  as  complete  and 
correct,  and  by  the  translator's 
certification  that  he  or  she  is  competent 
to  translate  from  the  foreign  language 
into  English. 

Copies.  If  these  instructions  state  that 
a  copy  of  a  document  may  be  filed  with 
this  application,  and  you  choose  to  send 
us  the  original,  we  may  keep  the  original 
for  our  records. 

Initial  Evidence.  If  you  do  not 
completely  fill  in  the  form,  or  you  do  not 
file  it  with  all  the  required  initial 
evidence,  you  may  fail  to  establish  a 
basis  for  eligibility  and  INS  may  deny 
your  application.  This  evidence  must  be 
filed  with  your  application: 

•  Birth  Certificate.  A  copy  of  your 
birth  certificate  or  other  record  of  your 
birth; 

•  Photos.  Two  (2)  identical  natural 
color  photographs  of  yourself,  taken 
within  30  days  of  this  application 
[Photos  must  have  a  white  background, 
be  unmounted,  printed  on  thin  paper, 
and  be  glossy  and  unretouched.  They 
must  show  a  three-quarter  frontal  profile 
showing  the  right  side  of  your  face,  with 
you  right  ear  visible  and  with  your  head 
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bare.  You  may  wear  a  headdress  if 
required  by  a  religious  order  of  which 
you  are  a  member.  The  photos  must  be 
no  larger  than  2X2  inches,  with  the 
distance  from  the  top  of  the  head  to  just 
below  the  chin  about  1  and  Vt  inches. 
Lightly  print  your  A#  (or  your  name  if 
you  have  no  A#]  on  the  back  of  each 
photo,  using  a  pencil.]; 

•  Fingerprints.  A  complete  set  of 
fingerprints  on  Form  FD-258  if  you  are 
between  the  ages  of  14  and  75  [Oo  not 
bend,  fold,  or  crease  the  fingerprint 
chart.  You  should  complete  the 
information  on  the  top  of  the  chart  and 
write  your  A#  {if  any)  in  the  space 
marked  "Your  no.  OCA"  or 
"Miscellaneous  no.  MNU".  You  should 
not  sign  the  chart  until  you  have  been 
fingerprinted,  or  are  told  to  sign  by  the 
person  who  takes  your  fingerprints.  The 
person  who  takes  your  fingerprints  must 
also  sign  the  chart  and  write  his/her 
title  and  the  date  you  are  fingerprinted 
in  the  space  provided  on  the  chart.  You 
may  be  fingerprinted  by  police,  sheriff, 
or  INS  officials  or  other  reputable 
person  or  organization.  You  should  call 
the  police,  sheriff,  organization  or  INS 
office  before  you  go  there,  since  some 
offices  do  not  take  fingerprints  or  may 
take  fingerprints  only  at  certain  times.]; 

•  Medical  Examinationn.  You  must 
submit  a  medical  examination  report  on 
the  form  you  have  obtained  from  INS 
[Not  required  if  you  are  applying  for 
creation  of  record  based  on  continuous 
residence  since  before  1/1/72.  of  if  you 
are  K-1  fiance  (e)  or  K-2  dependent  of  a 
fiance  (e)  who  had  a  medical 
examination  within  the  past  year  as 
required  for  the  nonimmigrant  fiancee 
visa.]; 

•  Form  G-325A.  Biographic 
Information  Sheet.  You  must  complete 
and  submit  the  biographic  information 
sheet  if  you  are  between  14  and  79  years 
of  age; 

•  Evidence  of  Status.  Submit  a  copy 
of  your  Form  1-94,  Nonimmigrant 
Arrival/Departure  Record,  showing  your 
admission  to  the  U.S.  and  current  status, 
or  other  evidence  of  your  status; 

•  Employment  Letter/Affidavit  of 
Support.  A  letter  showing  you  have    . 
employment  that  is  not  a  temporary  job, 
and  affidavit  of  support  from  a 
responsible  person  in  the  U.S..  or  other 
evidence  that  shows  that  you  are  not 
likely  to  be  come  a  public  charge  in  the 
U.S.  (Not  required  if  you  are  applying  for 
creation  of  record  based  on  continuous 
residence  since  before  1/1/72.  asylum 
adjustment,  or  as  Cuban  or  a  spouse  or 
unmarried  child  of  a  Cuban  who  was 
admitted  after  1/1/59];  and 

•  Evidence  of  Eligibility.  One  or  more 
of  these  documents  must  be  submitted 


to  show  that  you  are  eligible  to  file  this 
application: 

•  Evidence  of  Continuous  Residence. 
If  ynu  are  applying  because  you  have 
resided  in  the  U.S.  continuously  since 
before  1/1/72,  attach  copies  of  evidence 
that  shows  you  have  lived  in  the  U.S. 
since  1/1/72; 

•  Relative  or  Special  Immigrant  Visa 
Petition.  If  you  are  applying  because  a 
visa  number  will  be  immediately 
available  if  the  petition  is  approved, 
attach  the  petition  and  the  initial 
evidence  required  with  the  petition; 

•  Visa  Petition  Approved  Notice.  If 
you  are  applying  because  a  valid  visa 
petition  filed  for  you  has  been  approved, 
attach  a  copy  of  the  approval  notice; 

•  Other  Evidence  of  Eligibility  for 
Visa  Classification.  If  you  are  applying 
because  you  are  eligible  for  another 
classification  for  which  a  Visa  number 
is  immediately  available,  attach  copies 
of  evidence  that  your  are  eligible  for  the 
classification; 

•  Marriage  Certificate  and  Legal 
Termination  of  Other  Marriages.  If  you 
are  applying  because  you  are  the  spouse 
or  child  of  a  person  who  is  applying  for 
adjustment,  attach  a  copy  of  you  or  your 
parent's  marriage  certificate  and 
evidence  of  legal  termination  (divorce 
decrees,  death  certificates,  etc.)  of  any 
other  marriages  [If  you  are  a  child 
applying  because  your  mother  is 
applying  and  your  mother's  current 
name  is  shown  on  your  birth  certificate, 
you  do  not  need  to  submit  these 
documents.]; 

•  Fiance(e)  Petition  Approval  Notice 
and  Marriage  Certificate.  If  you  are 
applying  because  you  were  admitted  to 
the  U.S.  as  a  K-1  fiance(e)  of  a  U.S. 
citizen  and  married  that  citizen,  attach  a 
copy  of  the  fiance(e)  petition  approval 
notice  and  your  marriage  certificate; 

•  Fiance(e)  Petition  Approval  Notice 
and  Marriage  Certificate  or  Evidence  of 
Parent's  Adjustment.  If  you  are  applying 
because  you  were  admitted  to  the  U.S. 
as  a  K-2  child  of  a  fiance(e)  of  a  U.S. 
citizen  and  your  parent  married  that 
citizen,  attach  either  a  copy  of  the 
fiance(e)  petition  approval  notice  and 
your  parent's  marriage  certificate  or 
evidence  that  your  parent  has  applied 
for  or  been  granted  adjustment  based 
upon  the  marriage; 

•  Asylum  Approval  Notice  1-94.  If  you 
are  applying  because  you  were  granted 
asylum  status,  attach  a  copy  of  the  letter 
or  form  which  shows  the  date  you  were 
granted  asylum; 

•  Asylum  Approval  Notice  1-94, 
Marriage  Certificate  and  Legal 
Termination  of  Other  Marriages.  If  you 
are  applying  because  your  spouse  or 
parent  was  granted  asylum,  attach  a 
copy  of  the  letter  or  form  which  shows 


the  date  he  or  she  was  granted  asylum, 
a  copy  of  the  marriage  certificate,  and 
copies  of  evidence  of  legal  termination 
(divorce  decrees,  death  certificates,  etc.) 
of  any  other  marriages  of  your  spouse  or 
parent(8); 

•  Evidence  of  Cuban  Citizenship/ 
Nationality.  If  you  are  applying  because 
you  are  a  national  or  citizen  of  Cuba, 
attach  evidence  of  your  citizenship  or 
nationality,  such  as  your  passport,  birth 
certificate  or  travel  document. 

•  Evidence  of  Cuban  Citizenship/ 
Nationality,  Marriage  Certificate  and 
Legal  Termination  of  Other  Marriages. 
If  you  are  applying  because  you  are  the 
spouse  or  child  of  a  national  or  citizen  of 
Cuba,  attach  evidence  of  your  spouse  or 
parent's  Cuban  nationality  or 
citizenship,  a  copy  of  the  marriage 
certificate,  and  copies  of  evidence  of 
legal  termination  (divorce  decrees, 
death  certificates,  etc.)  of  any  other 
marriages  of  your  spouse  or  parent(8). 

Where  to  file 

File  this  application  at  the  local  INS 
office  having  jurisdiction  over  your 
place  of  residence. 

Fee.  The  fee  for  this  application  is 
$120,  except  that  it  is  $95  if  you  are  less 
than  14  years  old.  The  fee  must  be 
submitted  in  the  exact  amount.  It  cannot 
be  refunded.  DO  NOT  MAIL  CASH.  All 
checks  and  money  orders  must  be 
drawn  on  a  bank  or  other  institution 
located  in  the  United  States  and  must  be 
payable  in  United  States  currency,  The 
check  or  money  order  should  be  made 
payable  to  the  Immigration  and 
Naturalization  Service,  except  that: 

•  If  you  live  in  Guam,  and  are  filing 
this  application  in  Guam,  make  your 
check  or  money  order  payable  to  the 
"Treasurer,  Guam." 

•  If  you  live  in  the  Virgin  Islands,  and 
are  filing  this  application  in  the  Virgin 
Islands,  make  your  check  or  money 
order  payable  to  the  "Commissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to 
collection.  An  uncollected  check  will 
render  the  application  and  any 
document  issued  invalid.  A  charge  of 
$5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Processing  Information 

Rejection.  Any  application  that  is  not 
signed,  or  is  not  accompanied  by  the 
correct  fee.  will  be  rejected  with  a 
notice  that  the  application  is  deficient. 
You  may  correct  the  deficiency  and 
resubmit  the  application.  However,  an 
Application  is  not  considered  properly 
filed  until  accepted  by  the  Service. 
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Initial  processing.  Once  an 
application  has  been  accepted,  it  will  be 
checked  for  completeness,  including 
submission  of  the  required  initial 
evidence. 

If  you  do  not  completely  fdl  out  the 
form,  or  file  it  without  required  initial 
evidence,  you  will  not  establish  a  basis 
for  eligibility,  and  we  may  deny  your 
application. 

Requests  for  more  information.  We 
may  request  more  information  or 
evidence.  We  may  also  request  that  you 
submit  the  originals  of  any  copy.  We 
will  return  these  originals  when  they  are 
no  longer  required. 

Interview.  After  you  file  your 
application  you  will  be  notified  to 
appear  at  an  INS  office  to  answer 
questions  about  the  application.  You 
will  be  required  to  answer  these 
questions  under  oath  or  affirmation.  You 
must  bring  your  Arrival — Departure 
Record  (Form  1-94)  and  any  passport  to 
the  interview. 

Decision.  You  will  be  notified  in 
writing  of  the  decision  on  your 
application. 

Travel  Outside  the  U.S.  If  you  plan  to 
leave  the  U.S.  to  go  to  any  other  country. 


including  Canada  or  Mexico,  before  a 
decision  is  made  on  your  application, 
contact  the  INS  office  processing  your 
application  before  you  leave.  In  many 
cases,  leaving  the  U.S.  without  written 
permission  will  result  in  automatic 
termination  of  your  application.  Also, 
you  may  experience  difficulty  upon 
returning  to  the  U.S.  if  you  do  not  have 
written  permission  to  reenter. 

Penalties.  If  you  knowingly  and 
willfully  falsify  or  conceal  a  material 
fact  or  submit  a  false  document  with 
this  request,  we  will  deny  the  benefit 
you  «re  filing  for.  and  may  deny  any 
other  immigration  benefit.  In  addition, 
you  will  face  severe  jjenalties  provided 
by  law,  and  may  be  subject  to  criminal 
prosecution. 

Privacy  Act  Notice.  We  ask  for  the 
information  on  this  form,  and  associated 
evidence,  to  determine  if  you  have 
established  eligibility  for  the 
immigration  benefit  you  are  filing  for.  • 
Our  legal  right  to  ask  for  this 
information  is  in  8  USC  1255  and  1259. 
We  may  provide  this  information  to 
other  government  agencies.  Failure  to 
provide  this  information,  and  any 
requested  evidence,  may  delay  a  final 


decision  or  result  in  denial  of  your 
request. 

Paperwork  Reduction  Act  Notice.  We 
try  to  create  forms  and  instructions  that 
are  accurate,  can  be  easily  understood, 
and  which  impose  the  least  possible 
burden  on  you  to  provide  us  with 
information.  Often  this  is  difficult 
because  some  immigration  laws  are  very 
complex.  The  estimated  average  time  to 
complete  and  file  this  application  is 
computed  as  follows:  (1)  20  minutes  to 
learn  about  the  law  and  form;  (2)  25 
minutes  to  complete  the  form;  and  (3) 
270  minutes  to  assemble  and  file  the 
application,  including  the  required 
interview  and  travel  time;  for  a  total 
estimated  average  of  5  hours  and  15 
minutes  per  application.  If  you  have 
comments  regarding  the  accuracy  of  this 
estimate,  or  suggestions  for  making  this 
form  simpler,  you  can  write  to  both  the 
Immigration  and  Naturalization  Service, 
425  I  Street,  N. W.,  Room  5304, 
Washington.  D.C.  20536;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  OMB  No.  1115- 
XXXX,  Washington.  D.C.  20503. 
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U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


O   DRAFT     o 


OMB  No.  1115  XXXX 

Application  to  Register  Permanent  Residence  or  Adjust  Status 


START  HERE  -  Please  Type  or  Print 
Part  1 .    Information  about  you. 

Family^""""""  '^~~"~ 

Namo 

AddrMs    C/O 


Givon 
Ndme 


Middle 
inibai 


Street  Numt)er 
and  Name 


City 


0 


Slate 


Dale  of  Birtti 
(monm/dayryear) 


Social 
Socunly# 


Date  of  Last  Arrival 
(month/day/year) 


Current  INS 
Status 


ZipCodu 


Country 
olBirtti 


A  #  (if  any) 


1-94  « 


^xpoeson 
(nwntlvday/year) 


Part  2.    Application  Type,  (check  one) 


I  am  applying  for  adjuatment  to  p«(man«nt  resident  status  ttecause: 

a.  n  an  immigrant  petition  giving  me  an  immediatoly  availat)le  immigrant  visa  number  has 
tjeen  approved  (attacti  a  copy  of  tfH3  approval  notice)  or  a  relative  or  special 
immigrant  visa  petition  filed  with  this  application  wilt  give  me  an  immediately 
availat)le  visa  numt)er  if  approved. 

My  spouse  or  parent  applied  tor  ad|ustmoni  of  status  and  I  am  filing  based  on  his  or 
her  separate  application. 

I  entered  as  a  K  1    tiance(o)  of  a  US  atuen  or  K  2  child  of  a  fiancete)  within  the 
past  90  days  (  copy  of  approval  notice  and  marriage  certificate  attached). 
I  was  granted  asylum  or  derivative  asylum  status  as  the  spouse  or  child  of  a  person 
granted  asyfum  and  am  eligible  for  adiustment. 

I  am  a  native  or  citizen  of  Cuba  admitted  or  paroled  into  the  US.  after  January  1, 
1959,  and  thereafter  have  been  physically  present  m  the  U.S.  for  at  least  1  year 
I  am  the  husband,  wife,  or  minor  unmarried  child  of  a  Cuban  described  m  (e)  and 
am  residing  with  that  person,  and  was  admitted  or  paroled  mio  the  US.  after 
January  1,  1959,  and  thereafter  have  been  physically  present  in  the  U.S.  lor  at  least 
1  year. 
fl.  D       I  have conunuously  resided  in  the  US  smce  January  1,  1972. 
h.  Q       Other-explain 

I  am  already  a  permanent  resident  and  am  apptytng  to  have  the  data  I  waa  granted 
permanent  residence  adjusted  to  the  date  1  originally  arrived  In  the  U.S.  a*  a 
nonimmigrant  or  parolee,  or  as  of  May  2, 1964,  whichever  It  later,  and;  (Check  one) 

I.    D       I  am  a  native  or  citizen  o*  Cuba  and  moot  the  descnption  in  (e).  atx>ve. 

).  D  I  am  the  husband,  wife  or  minor  unmamed  child  of  a  Cuban,  and  meet  the 
descnption  in  (0,  above 


b.  D 

c.  D 
A  D 
e.  D 
(■  D 


Form  I  485  (09/13/91)  7th  DRAFT 


Continued  on  back. 


FOR  INS  USE  ONLY 


Rotumod 


Resubmitted 


RelocSent 


Receipt 


ReiocRec'd 


D  Applicanl 
Iniorviewed 


Section  of  Law 

D      Sac  209(b).  INA 

Sac  13  Act  ut  9.'1 1/57 

Sac  245.  INA 

Sac  248.  INA 

Sac  1  Act  o«  1 1/2/66 

Sac  2  Act  o)  11/2/66 

Other 


Country  Chargeabi* 


EUgibUity  Under  Sec.  245 

O  Approwad  Viu  Paiiiion 

Q  Oepandant  at  Principal  Alien 

O  Spacial  Immigfanl 

D  Other 


Prtferenoe 


Action  Btock 


10  Be  completed  Dy 

Atforney  or  ReprestntattvB,  If  any 

O  FM  n  box  if  0-28  IS  attached  to  represent 

the  aoolirant    


V01JVG# 

AHy  £tato  Liconsu  # 
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Part    3.  Processing  Information. 


A.  Give  your  name  exactly  how  it  appeais  on  your  arrival  departure  recoid  (Form  1-94) 


Date  of  last  entry  into  US  (month-day/yeai) 

Place  of  last  entry  into  the  US  (CityState) 

Wefe  yoo  inspected  by  a  US.  Immigration  Officer'    Q  vos     Q  No 

In  what  status  did  you  last  enter''  (Vimor.  Student,  excharge 

Nonimmigrant  Visa  Numt)er 

alien,  crewman.  lemtKnary  worker,  mmoul  inspection.  eK  ) 

Consulate  where  Visa  issued 

Dale  issoed 

(monitvday/year)                              •  • 

City  of  btrtti 

Sex         □  Male  D  Female 

Marital  Slalus:          D  Marncd        Q  Si-kjIc   D  Divorced      D  Widowed 

Have  you  ever  before  applied  for  permanent  resident  status  in  the  U  S?  D  No  Q  Yes  (give  dale  and  place  oi  (.iing  and  final  disposition): 


B.    List  your  present  husband  wife,  all  of  your  sons  and  daughters,  all  of  your  brothers  and  sisters  (l(  yoL 
space  is  needed,  use  separate  paper) 

have  none,  wnte  N  A.  II  additional 

Family 
Name 

Given 

Name 

Middle 
Initial 

Date  of  Birth 
(month/day  year) 

Country  of  birtU 

Relationship 

A 

0 

Are  they  applying  witti  you? 
D  Yes     D  No 

Family 
Name 

Given 
Name 

Middle 
Initial 

Date  of  Birth 
(month  day  yeai) 

Country  of  t)irth 

Ftelationship 

A 

Are  they  applying  with  you? 
D  Yes     Q  No 

Family 
Name 

Given 
Name 

Middle 
Initial 

Date  of   Birth 
(month/day'year) 

Country  of  turth 

Rel^onship 

A 

0 

Are  they  applying  with  you? 
D  Yos     D  No 

Family 
Name 

Given 
Nanr>e 

Middle 
Initial 

Date  ol  Birth 
(month,  day/year) 

Country  of  birth 

Relationship 

A 

0 

Are  they  applying  with  you? 
D  Yes     n  No 

Family 
Name 

Given 
Name 

Middle 
Initial 

Date  of  Birth 
(month/day'year) 

Country  of  btrth 

F^ationship 

A 

§ 

Are  they  applying  with  you? 
D  Yes     D  No 

C.  Usl  your  present  and  past  menitjership  lo  oi  attikaiion  wiitT  every  orgamzaUon.  association,  fund,  loundalion.  party,  club,  society,  or  similar  group  m  the 
Uniled  States  or  m  any  other  place.  Include  any  toreign  mititary  service  m  this  part  II  rxxie,  write  "none".  Include  the  name  ol  organization,  location,  dates 
of  membership  from  and  to,  arxJ  ttie  nature  ol  the  organtzalion.  II  additional  space  is  needed,  use  separate  paper. 


Form  1-485  (09-13-91)  7th  Draft 
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Part  3.    Processing  Information.  (Continued) 


O       DRAFT  O 


Please  apswer  each  ol  Ihe  (oHowmo  qucslions    II  your  answer  «  "V««",  expUii  on  wpaiate  paper. 


Hive  you  ever,  in  or  outside  Uic  U  S 

a      kooiwngly  comminotf  an  cnme  (or  which  you  have  noi  been  »ro»lBd» 

U      «»en»««e4crted.  Charged,  »x)cied,»ned.  or  »npnwnedkyt)roatono  or  »wla^ 
traffic  violations? 

c.     boon  the  beneficiarv  ol  a  pardon,  amnesty,  rohabtlitauon  decree,  other  act  of  ctorrwncy  or  simiiaf  acuon' 
Have  you  ever  exercised  diplomatic  unmuniiy  to  avoid  prosecution  tor  a  cnminal  offense  m  the  U  S  ' 

3      Have  you  received  puWe  ass«tance  from  any  source,  includina  the  U  S  government  or  any  state,  county,  oty.  or  muneipai.ty.or 
are  you  likety  to  receive  pubte  assistance  m  the  future? 

HaM  you  ever 

&     practiced  polygamy  or  plan  to  practice  polygamy? 

b.      withm  the  past  1 0  years  been  a  prostitute  or  procured  anyone  lor  prostitution,  or  mtond  lo  ongago  m  such 

activities? 
C.      engaged  in  any  unlawful  commercialized  vice,  including,  but  not  limited  to,  gambling? 
<t     knowingly  encouraged,  induced,  assisted,  abetted  or  aided,  any  ahan  lo  try  to  enter  the  U  S  illogally? 
e.     iliiciHy  trafficked  m  any  controlled  substance,  or  knowingly  assisted,  abetted  or  colluded  in  the  ilicit  tralfcKifig  of 

any  controlled  substance? 

5.  Have  you  ever  engaged  m,  conspifod  to  engage  m,  or  intend  to  engage  m,  or  ever  solciled  memborship  or  funds  lor,  or 
through  any  means  ever  assisted  or  provided  any  type  ol  material  support  to,  any  person  or  organiiaton  that  has  ever 
engaged  or  corupired  to  engage,  m: 

&     sabotage,  espionage,  hiiacking.  or  any  other  form  ol  torronst  activity' 

b.  ar>y  activity  a  purpose  of  which  is  opposrton  to,  or  the  control  of  overthrow  ol,  the  Government  of  the  Umiod 
Slates,  by  force,  violence  or  other  unlawful  moans? 

c.  any  acuvity  to  violate  or  evade  any  law  prohibtung  the  expon  from  the  Umtod  Slates  ol  goods,  technology  or 
sensitive  information? 

6.  Have  you  ever  been  a  member  of,  or  m  any  way  affiliated  with,  the  Communist  Party  or  any  other  totalitarian  party? 


D  Ves    n  f*5 

D  Yes  l:  t*> 
n  Yes  n  No 


n  Yes  n  No 

a  Yes  n  No 

D  Yos  n  No 

n  Yes  n  No 

D  Yes  D  No 

D  Yes  n  No 


D  Yes  D  No 

D  Yes  n  No 

D  Yes  n  No 

D  Ye»  D  No 


7.     Did  you,  during  the  penod  March  23,  1933  to  May  8,  1948,  m  association  with  either  the  Nazi  Government  ol  Germany  or 
any  organization  or  govemmoni  associated  or  aNied  with  the  Nazi  Government  ol  Germany,  ever  order,  mcite,  assist  or 
otherwise  partopaie  m  the  persecution  of  any  person  because  of  race,  religion,  national  ongin  or  political  opimon' 

8  Have  you  ever  engaged  m  genocide,  or  otherwise  crdored,  motod,  assisted  or  othervmse  partopatod  in  the  killing  of  any 
person  because  of  race,  religion,  national  ongin  or  political  opmion? 

9  Have  you  ever  been  excKided  from  the  U.S.  withm  the  past  year,  ever  been  deponed  from  the  U  S  ,  or  over  been  removed 
(rorri  the  U.S.  at  government  expense,  or  are  you  now  m  exchjsion  or  deportation  proceedings? 

10.    Are  you  under  a  final  order  of  civil  penalty  tor  violating  section  2740  ol  the  Immigration  Act  for  use  of  fraudulent  documents, 
or  have  you,  by  fraud  or  willful  misrepresentation  of  a  material  tact  ever  sought  to  procure,  or  procured,  a  visa  other 
documentation,  entry  into  the  U.S.,  or  any  other  immigration  benefit? 


11.  Hai«youever  left  the  US  to  avoid  being  drafted  mlo  the  US  Armed  Forces? 

12.  Have  you  ever  been  a  J  nonimmigrant  exchange  visitor  who  was  subieci  lo  the  2  year  foreign  rosidonce  requtremont  and  not 
yet  compkod  with  that  roqmremont? 

13.  Are  you  now  withholding  custody  of  a  child  outside  the  U.S.  from  a  person  grmod  custody  of  the  chikf? 


D  Yes  D  No 
D  Yes  D  No 
D  Vet    D  No 

U  Yes  U  No 
D  Yes    U  No 

D  Yos    D  No 
D  Yes    D  No 
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Part  4.       Signature.     (Read  the  information  on  penalties  in  the  instructions  before  completing  Ifiis  section.    You  must  fife  this 

application  while  in  the  United  States.) 


I  certify  under  penalty  o«  perjury  under  Oie  laws  ol  llie  United  Stales  ol  America  that  Uhs  applicaion,  and  tlio  evidence  submiitod  wilh  it,  is  all  true  and  correct.  I 
authorize  the  release  o«  any  information  from  my  records  which  the  Immigration  and  Naturalisation  Service  iioods  lo  dotonnine  eligibility  lor  the  benclit  I  am 
seeliing. __^ __^ 


SignaturB 


Print  Your  Name 


Date 


Daytima  Phone  Number 


Please  Mote:  If  you  do  not  completely  fill  out  this  form,  or  fail  to  submit  required  documents  listed  in  the  instructions,  you  cannot  be 
found  eligible  lor  the  requested  document  and  this  application  may  be  denied. 


Part  5.     Signature  of  person  preparing  form  If  other  than  above.  (Sign  Below) 


I  declare  that  I  prepared  this  application  at  the  request  of  the  above  person  and  it  is  based  on  all  information  of  which  I  have  knowledge. 
Signature  Print  Your  Name  Date  Day  time  Phone  Numl>er 


Firm  f^ame 
and  Address 


UMI 
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Lodging  of  Final  Judgment  by  Consent 
Pursuant  to  th«  Safe  Drinking  Water 

Act  II 

In  accordance  with  Departmental 
policy,  2B  CFR  50.7.  notice  is  hereby 
given  that  on  September  27, 1991.  a 
Consent  Decree  in  United  States  v. 
Cascade  Public  Service  Company,  et  al. 
No.  CV-90-N-1762  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Colorado. 

The  United  States  brought  this  action 
pursuant  to  section  1414  of  the  Safe 
Drinking  Water  Act  {the  "SDWA").  42 
U.S.C.  300g-3.  against  defendants 
Cascade  Public  Service  Company, 
Cascade  Town  Company,  and  Charles  E. 
Cusack,  Jr.  (collectively  "Defendants") 
in  connection  with  their  ownership  and 
operation  of  the  public  water  system  in 
Cascade,  Colorado  ("the  Cascade 
System").  In  the  Complaint,  filed  on 
October  3, 1990,  the  United  States 
sought  a  permanent  injunction  and  civil 
penalties  against  defendants  for 
violations  of  the  Maximum  Contaminant 
Levels  ("MCL")  for  turbidity.  40  CFR 
141.13.  and  for  failing  to  comply  with 
three  Administrative  Orders  issued  by 
EPA, 

The  Consent  Decree  provides  that  the 
defendants  shall  be  jointly  and  severally 
liable  for  payment  of  $19,000.00  in  civil 
penalties,  payable  within  six  months  of 
entry  of  the  Decree.  Interest  computed  in 
accordance  with  28  U.S.C.  1961  shall 
begin  to  accrue  upon  entry  of  the 
Decree.  Defendants  also  agree  to  comply 
with  the  SDWA  for  the  duration  of  the 
Decree  and  to  provide  EPA  with  copies 
of  all  date  concerning  the  Cascade 
System's  water.  The  Decree  also 
confirms  the  United  States'  right  to 
inspect  defendants'  operations  at  any 
time,  without  notice.  Finally,  the  Decree 
provides  for  payment  of  stipulated 
penalties  for  violations  of  the  Decree. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Cascade  Public 
Service  Company,  et  al,  DOJ  Ref.  No. 
90-5-1-1-3574.  The  proposed  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  District  of 
Colorado.  633  17th  Street,  suite  1600, 
Denver,  Colorado  80202,  and  at  the 
Environmental  Protection  Agency,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2405.  The  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 


601  Pennsylvania  Avenue,  NW..  Box 
1097.  Washington,  DC  20004,  202-347- 
2072.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center.  In 
requesting  a  copy  of  the  proposed 
Consent  Decree,  please  enclose  a  check 
in  the  amount  of  $3.50  (25  cents  per  page 
reproduction  cost)  payable  to  Consent 
Decree  Library. 
lohn  C.  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-24243  Filed  10-8-91:  8:45  am) 
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Consent  Decree  in  Action  Under  the 
Compretiensive  Environmental 
Response  Compensation  and  Liability 
Act  ( "CERCLA ') 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  38  FR  19029.  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  versus  City  of  Kentwood, 
MI,  and  Kent  County,  MI.  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Michigan  on 
September  27, 1991.  The  Consent  Decree 
addresses  the  hazardous  waste 
contamination  at  the  Kentwood  Landfill 
Site  in  Kentwood.  Michigan.  The 
Consent  Decree  requires  the  defendants 
to  implement  the  remedial  action 
selected  and  cleanup  standards  set  forih 
in  the  Record  of  Decision  and  Scope  of 
Work  for  the  Kentwood  Site. 
Additionally,  the  defendants  are 
required  to  reimburse  the  United  States 
for  $275,000  in  U.S.  EPA  past  costs  at  the 
Kentwood  Site. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington.  DC  20530  and  should  refer 
to  United  States  versus  City  of 
Kentwood,  ML  and  Kent  County,  MI., 
D.O.J.  Ref.  No.  90-11-2-630. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  399  Federal  Bldg,  110 
Michigan  Street  NW.,  Grand  Rapids, 
Michigan,  49503;  at  the  Region  V  office 
of  the  U.S.  Environmental  Protection 
Agency,  230  South  Dearborn  Street, 
Chicago,  Illinois,  60604:  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004 
(202-347-2072).  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 


Document  Center,  601  Pennsylvania 

Avenue.  NW.,  Box  1097,  Washington, 

DC  20004.  In  requesting  a  copy,  please 

enclose  a  check  in  the  amount  of  $14.75 

(25  cents  per  page  reproduction  charge) 

payable  to  Consent  Decree  Library. 

Jolin  C.  Cniden. 

Section  Cltief.  Environment  and  Natural 

Resources  Division. 

[FR  Doc.  91-24242  Filed  10-8-01:  &45  am] 

BILUNO  CODE  441IH)1-M 


(AAG/A  Order  No.  54-91] 

Privacy  Act  of  1974;  New  System 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Department  of  Justice.  Office  of  the 
Inspector  General  (OIG).  proposes  to 
establish  a  new  system  of  records 
entitled,  "Office  of  the  inspector 
General,  Freedom  of  Information/ 
Privacy  Act  (FOI/PA)  Records 
(JUSTICE/OIG-003)."  This  system  will 
enable  the  OIG  to  process  requests  for 
access  to  its  records  under  the  Freedom 
of  Information  and  Privacy  Acts. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  routine  uses  of  a  new  system:  the 
Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibilities  under  the  Act,  requires 
that  it  be  given  a  60-day  period  in  which 
to  review  the  system.  .    . 

Therefore,  please  submit  any 
comments  by  November  8, 1991.  The 
public.  0MB.  and  Congress  are  invited 
to  send  written  comments  to  Patricia  E. 
Neely.  Staff  Assistant.  Systems  Policy 
Staff,  Information  Resources 
Management,  Justice  Management 
Division,  Department  of  Justice. 
Washington,  DC  20530  (Room  UOa. 
Chester  Arthur  Building). 

In  accordance  with  Privacy  Act 
requirements,  the  Department  of  Justice 
has  provided  a  report  on  the  proposed 
system  to  0MB  and  the  Congress. 

Dated:  September  ft.  1901. 
Harry  H.  Flickingar, 
Assistant  Attorney  General  for 
Administration. 

Juttice/OIQ-003 

SYSTEM  name: 

Office  of  the  Inspector  General. 
Freedom  of  Information/Privacy  Acts 
(FOI/PA)  Records  (JUSTICE/OIG-003). 

SYSTEM  location: 

U.S.  Department  of  Justice.  lOlh  and 
Constitution  Avenue,  NW  Washington, 
DC  20530. 
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CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  request  disclosure  of 
records  pursuant  to  the  Freedom  of 
Information  Act;  and  persons  who 
request  access  to  or  correction  of 
records  pertaining  to  themselves 
contained  in  Office  of  the  Inspector 
General  (OIG)  systems  of  records 
pursuant  to  the  Privacy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  copies  of  (1) 
FOI/PA  requests  received  by  the  OIG; 
(2)  copies  of  OIG  responses  to 
requesters;  (3)  copies  of  the  documents 
responsive  to  the  requests;  (4)  copies  of 
documents  withheld;  (5)  internal 
memoranda  and  correspondence  related 
to  the  requests;  (6)  records  relating  to 
appeals  and/or  litigation  and  (7) 
disclosure  accounting  records. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Inspector  General  Act  of  1978,  5 
U.S.C.  App.,  as  amended  by  the 
Inspector  General  Act  Amendments  of 
1988;  5  U.S.C.  552  and  5  U.S.C.  552a. 

PURPOSE: 

This  system  has  been  established  to 
enable  the  OIG  to  receive,  process  and 
respond  to  FOI/PA  requests  for  its 
records.  Employees  of  the  OIG  may 
access  the  system  to  perform  various 
receipt  and  response  functions  with 
regard  to  FOI/PA  requests;  to  determine 
the  status  and  content  of  responses  to 
correspondence;  to  respond  to  inquiries 
from  OIG  personnel,  the  Department's 
Office  of  Legislative  Affairs,  and  from 
Congressional  offices  regarding  the 
status  of  correspondence;  and  to  carry 
out  any  other  similar  or  related  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

a.  A  record  may  be  disclosed  to  a 
Federal  agency,  which  has  furnished 
that  record  to  the  Department,  to  permit 
that  agency  to  make  a  decision  as  to 
access  or  correction  or  to  consult  with 
that  agency  as  to  the  propriety  of  access 
or  correction. 

b.  A  record  may  be  disclosed  to  any 
appropriate  Federal,  State,  local,  or 
foreign  agency  to  verify  the  accuracy  of 
information  submitted  by  an  individual 
who  has  requested  amendment  or 
correction  of  records. 

c.  A  record  may  be  disclosed  to  the 
news  media  and  the  public  pursuant  to 
28  CFR  50.2  unless  it  is  determined  that 
release  of  the  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 


d.  A  record  may  be  disclosed  as 
necessary  to  respond  to  inquiries  by 
congressional  offices  on  behalf  of 
individual  constituents  who  are  subjects 
of  OIG  records. 

e.  A  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  aad  to  the  General 
Services  Administration  during  a 
records  management  inspection 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  stored 
manually  in  Hie  jackets  and 
electronically  in  office  automation 
equipment. 

RETRIEV  ABILITY: 

Entries  are  arranged  alphabetically 
and  numerically  and  are  retrieved  from 
office  automation  equipment  with 
reference  both  to  the  surnames  of  the 
individuals  covered  by  this  system  of 
records  and  by  an  assigned  number. 
Information  may  also  be  retrieved  from 
file  jackets  by  an  assigned  number. 

SAFEGUARDS: 

Information  is  stored  in  locked  file 
cabinets  and  in  ofHce  automation 
equipment  in  secured  rooms  or  guarded 
buildings,  and  is  used  only  by 
authorized,  sacreened  personnel. 
Manual  records  are  in  locked  cabinets 
or  in  safes  which  can  be  accessed  by 
key  or  combination  formula  only. 
Passwords  are  arequired  to  access 
automated  data. 

RETENTION  AND  DISPOSAL* 

Records  are  disposed  of  in  accordance 
with  General  Records  Schedule  14,  items 
16, 17, 18  and  items  25,  26,  27  and  28. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  General  Counsel,  Office 
of  the  Inspector  General,  Department  of 
Justice,  10th  and  Constitution  Avenue 
NW.,  Washington,  DC  20530. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  System 
Manager  listed  above. 

RECORDS  ACCESS  PROCEDURES: 

Part  of  this  system  is  exempted  from 
this  requirement  pursuant  to  5  U.S.C. 
552a  (j)(2),  (k)(l),  and  (k)(2).  To  the 
extent  that  this  system  of  records  is  not 
subject  to  exemption,  it  is  subject  to 
access.  A  determination  as  to  exemption 
shall  be  made  at  the  time  a  request  for 
access  is  received.  A  request  for  access 
to  records  contained  in  this  system  shall 
be  made  in  writing,  with  the  envelope 


and  the  letter  clearly  marked  "Privacy 
Access  Request."  The  request  shall 
include  the  full  name  of  the  individual 
involved,  his  or  her  current  address, 
date  and  place  of  birth,  notarized 
signature,  together  with  any  other 
identifying  number  of  information  which 
may  be  of  assistance  in  locating  the 
record,  and  a  return  address  for 
transmitting  the  information.  Access 
requests  should  be  directed  to  the 
System  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURE: 

Part  of  this  system  is  exempted  from 
the  requirement  pursuant  to  5  U.S.C. 
552a  (j](2),  (k)(l),  and  (k)(2).  To  the 
extent  that  this  system  of  records  is  not 
subject  to  exemption,  it  is  subject  to 
access  and  contest.  A  determination  as 
to  exemption  shall  be  made  at  the  time  a 
request  for  contest  is  received. 
Requesters  shall  direct  their  request  to 
the  System  Manager  listed  above, 
stating  clearly  and  concisely  what 
information  is  being  contested,  the 
reason  for  contesting  it,  and  the 
proposed  amendment  to  the  information. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
the  system  include  (1)  the  individual 
covered  by  the  system  and  (2)  records 
responsive  to  FOI/PA  requests. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsection  (d)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2).  (kKl),  and  (kK2).  This  exemption 
applies  only  to  the  extent  that 
information  in  a  record  pertaining  to  an 
individual  relates  to  official  Federal 
investigations  and  matters  of  law 
enforcement.  All  other  records  are  not 
being  exempted.  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b),  (c)  and 
(e)  and  have  been  published  in  the 
Federal  Register. 

[FR  Doc.  91-24244  Filed  10-8-91;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 
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the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II. 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below 
not  later  than  October  21. 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 

Appendix 


Assistance,  at  the  address  shown  below, 
not  later  than  October  21, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  30th  day  of 
September  1991 
Marvin  M.  Fookt, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitlooef  (Union/WofVers/Finn) 


Location 


Data 
racaived 


Data  of 
petition 


PatKion 
numt>ar 


Articlet  preducad 


Brunswick  Display  (Co.) 

Eagl«-Picher.  Automotive  Group  (Co.) 

Eastman  Chnstenseo  (Wkrs)...„ 

Fruehauf  Trailer  Operations  (USWA) 

General  Electric  Co  (Wkrs) 

General  Electrx:  Co..  Seattle  Eng.  (Co.) 

General  Electnc  Co  .  ACSO  (Co.) 

Goldllne  Connector,  Inc.  (Wkrs) 

Goldline  Maine,  lr>c.  (Wkrs) 

Junior  Form  Lingerie.  Irw  ILGWU 

Linnton  Plywood  Association  (Wkrs) 

Mason  Lumber  Products.  Inc.  (Wkrs) 

Mountain  Valley  Petroleum  (Co.) 

NTT  Inc.,  Nattonal  Tel-Tronics  (IBEW) 

Pacific  Enterprises  CM  Co  (Wkrs) 

Pacific  Enlerpnses  Oil  Co  (Wkrs) 

Pacific  Enterprises  OH  Co  (Wkrs) 

Pacifk:  Enterpnses  Oii  Co  (Wkrs) 

Somerset  Manufacturing  Co.,  Inc.  (ILGWU) 

Tex-Tin  Corp  (Wkrs) 

The  Timken  Co  (USWA) 

Wilson  Automation  (UAW) . 


East  Bainswick,  NJ . 

Wilk)ught)y,  OH 

Houston,  TX , 

Uniontown,  PA 

Evendale,  OH 

Bellevue.  WA 

Ft  Wayne,  IN 

New  Bedford.  MA... 

Caritx)u,  ME 

Somerset,  PA 

Portland,  OR 

Beaver.  WA , 

Englewood,  CO 

Meadville,  PA 

Houston,  TX 

Denver,  CO 

DaHas,  TX 

Caapaf.  WY 

Sornerset,  PA 

Texas  City,  TX 

Canton,  OH 

Warren,  Ml 


09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 
09/30/91 


09/19/91 
09/16/91 
08/02/91 
09/18/91 
09/18/91 
09/18/91 
09/18/91 
09/11/91 
09/11/91 
09/19/91 
09/17/91 
09/18/91 
09/18/91 
09/17/91 
09/16/91 
09/16/91 
09/16/91 
09/16/91 
09/13/91 
09/17/91 
09/16/91 
09/16/91 


26,378 
26,379 
26.380 
26.381 
26,382 
26.383 
26.384 
26.385 
26,386 
26,387 
26.388 
26.389 
26.390 
26,391 
26,392 
26,393 
26,394 
26,395 
26,396 
26,397 
26.398 
26,399 


Plastic  Display  Cases  tor  Cosmetics 

Rubt>ar  Floor  Mats  tor  Trucks,  Vans. 

Oil  and  Gas. 

Tank  Trailer*. 

Military  Aircraft  Engine  Control  Product. 

Military  Aircraft  Engine  Control  Product 

Military  Aircraft  Engine  Control  Product 

Assemble  Rear  Time  Audio  Analyzers. 

Assemble  Rear  Time  Audio  Analyzers. 

Junior  Sportswear,  Lingeria. 

Plywood. 

Industnal  Grades  of  Lumbar. 

Hydrocartxxis  Drilling  arHl  Exploration. 

Electncal  Connectors. 

Crude  OH,  Nature  Qas. 

Cnjde  OH.  Natural  Qm. 

Crude  OH,  Nakrai  Qm. 

Cnide  OH,  Natural  Gm. 

Ladies  sportswear,  Lingerie. 

BulkTm. 

Bearings  and  Steel 

Automatic  Assemt>ly  Macfunary. 


|FR  Doc.  91-24314  Filed  10-«-81;  8:45  am] 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worlter  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
September  1991. 

In  order  for  an  a^irmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 


(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-26.028;  The  Electroloy  Co.. 

Hatfield.  PA 
TA-W-26.011:  Sweda  Group.  Inc., 

Irving,  TX 
TA-W-26,081;  Teledyne  Pittsburgh  Tool 

Steel,  Monaco.  PA 
TA-W-26,103;  Gencorp  Automotive, 

Marion,  IN 
rA-W-26.126;  Erica  Fastening  Systems. 

Morrestown,  NJ 


TA-W-26,138;  Rowlings  Sporting  Goods 

Co.,  Plant  #7,  Licking,  MO 
TA-W-26,U68;  Johnson  Controls.  Inc.. 

Engineered  Plastic  Div.,  Erie,  PA 
TA-W-26,069;  K&G  Manufacturing 

Fairbault,  MN 
TA-W-26,035:  jSrM  Cut  &  Sew.  Inc., 

Gratz,  PA 
TA-W-26,012;  Timely  Products  Corp.. 

Stratford,  CT 
TA-W-26,013;  U.S.  Steel  Corp..  Fairless 

Works,  Fairless  Hills.  PA 
TA-W-25,97S;  Paul  Terri  Sportswear, 

Inc.,  Long  Branch.  NJ 
TA-W-26.010;  Sheldahl,  Inc.,  Northfield. 

NM 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-2e.l00;  Fiber  Material,  Inc., 
Rumford  Center,  ME 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
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TA-W-25.940;  Midwest  Waltham 

Abrasives  Superior  Hone,  Owosso, 

MI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-26.174;  Calgon  Corp.,  Water 

Management  Div.,  Pittsburgh,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-  W-26, 101;  Fo'rd  Motor  Co..  Walton 

Hills,  OH 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-26.067:  John  B.  Harris  Mines, 

Inc.,  Lewisburg,  WV 
U.S.  imports  of  coal  have  been 
negligible  in  1989. 1990  and  first  quarter 
of  1991. 
TA-W-26,141:  Simon  Bache  &  Co.. 

Brooklyn,  NY 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25.921:  McNally,  Inc.,  Pittsburgh, 
PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,921A  and 25,921  B;  McNally 
Replacement  Parts.  Inc.,  Pittsburgh, 
KS  and  McNally  Systems  West, 
Pittsburgh,  KS 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-  W-26. 135  and  25. 136;  PEP  Drilling 
Co..  Mt.  Vernon,  IL  and  Carrollton, 
OH 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-26.137:  PPG  Industries.  Inc.. 
Works  #7,  Cumberland,  MD 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26.140;  Rome  Turney  Radiator 
Co..  Rome.  NY 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

T.A-W-26.132;  Omega  Tube  &  Conduit 
Corp.,  Little  Rock,  AR 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 


relevant  period  as  required  for 

certification. 

TA-  W-26, 125;  Electrosound  Group. 

hftidwest,  Shelbyville.  IN 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-26.058;  Center  Tool  &  Machine 

Co.,  Cheboygan.  MI 
The  investigation  revealed  that 
criterion  (2]  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-26.155;  Halliburton  Services 

Manufacturing  Center.  Duncan,  OK 
increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-26.170;  Union  Drilling  (A 

Division  of  Equitable  Resources 

Energy  Co).  Centerville,  PA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-26,129;  High  Country  Ford.  Inc.. 

Newland.  NC 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-26,095;  Caloric  Corp..  Topton,  PA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-26,142:  Sinclair  Radio 

Laboratories.  Inc..  Tonawanda,  NY 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-26,153;  General  Electric 

Aerospace  Defense  Systems  Dept., 

Pitts  field.  MA 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-26.162;  Laser  Master 

Technologies,  Inc..  Eden  Prairie, 

MN 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,164;  Midamerica  Resources. 
Inc..  Midland.  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 


TA-W-26.171;  Western  Atlas 
International  Atlas  Wireline 
Service  Cody.  WY 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations 

TA-W-25,990;  Alton  Shoe  Co., 
Farmington.  NH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  10, 
1990. 

TA-W-26.176;  Cherry  Richline,  St.  Paul, 

MN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1991. 

TA-W-26,121;Ansell,  Inc.,  Tucson.  AZ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  28. 
1990. 

TA-W-26.087;  Woodings-Verona  Tool 
Workers,  Inc.,  Verona.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  26, 
1990. 

TA-W-26,083;  Woodings-Verona  Tool 
Workers.  Inc..  Columbia,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  26, 
1990. 

TA-W-26.089;  Woodings-Verona  Tool 
Works,  Inc..  Falls  City,  NE 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  26, 
1990. 

TA-W-26.114;  Sportlight,  Inc.,  Marinna. 
AR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1991  and  before  August  1, 1991. 

TA-W-26.082;  Triumph  Machine  Corp., 
Hackettstown.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  28, 
1990. 

TA-W-26,993;  Evan-Picone,  Inc..  North 
Bergen,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  20, 
1990. 

TA-W-26,156  and  26, 157;  Herman 

Pynveld's  Son  Corp.,  New  Albany  6r 
Montgomery.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  26, 
1990. 

TA-W-26.036;  Jen/Chris.  Inc..  New 
York.  NY 
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A  certirication  was  issued  covering  all 
workers  separated  on  or  after  June  24, 
1990  and  before  January  31. 1991. 
TA-W-2S,230;  Reynolds  Metal  Co.. 
Troutdale.  OR 

A  certirication  was  issued  covering  all 
workers  separated  on  or  after  July  7, 
1991. 
TA-W-26.108:  Halliburton  Services 

Stimulation  Services  Flex  Crew 

Headquartered  in  Ducan,  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  8, 
1990  and  before  September  1. 1991. 
TA-W-26.214:  Halliburton  Services 

Stimulation  Services  Flex  Crew, 

Casper.  WY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  13, 
1990  and  before  September  1, 1991. 
TA-W-26,21S:  Halliburton  Services 

Stimulation  Services  Flex  Crew, 

Sanangelo.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  13, 
1990  and  before  September  1. 1991. 
TA-W-26,216:  Halliburton  Services 

Stimulation  Services  Flex  Crew, 

Drumwright,  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  13. 
1990  and  before  September  1. 1991. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  September,  1991.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C-431R  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW..  Washington.  DC 
20210  during  normal  business  hours  or  will  be 
mailed  to  persons  to  write  to  the  above 
address. 

Dated:  October  3, 1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  91-24315  Filed  10-*-91:  8:45  am) 
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OccupatlonaJ  Safety  and  Health 
Administration 

Alaska  State  Standards;  Approval 

1.  Background 

Part  1953  of  title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator]  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 


Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  September  28. 1984,  notice  was 
published  in  the  Federal  Register  (49  FR 
38252]  announcing  final  approval  of  the 
State's  plan  and  amending  subpart  R  of 
part  1952. 

The  Alaska  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  status  of  the 
State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  December  14. 1984.  from  Jim 
Robison,  Commissioner,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan.  State 
standard  amendments  comparable  to  29 
CFR  1910.1025.  Occupational  Exposure 
to  Lead,  as  amended  and  published  in 
the  Federal  Register  (49  FR  23175)  on 
June  5. 1984.  following  the  lifting  of  an 
administrative  stay  concerning  written 
plans  for  lead  compliance  programs.  The 
State's  standard  amendments  were 
adopted  on  November  16. 1984,  with  an 
effective  date  of  December  16, 1984.  The 
State  incorporated  editorial 
modifications,  including  using  the 
State's  numbering  system  and  changing 
the  word  "where"  to  "if"  (The  State's 
previous  Lead  amendments  submitted  in 
response  to  Federal  amendments 
through  March  8, 1983,  were  approved 
August  10. 1984.  at  49  FR  32126.) 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  March  28. 1990.  from  Tom 
Stuart.  Director,  to  James  W.  Lake, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan, 
Alaska's  amendments  to  the  Asbestos. 
Tremolite,  Anthophyllite.  and  Actinolite 
rules  for  General  Industry  and 
Construction.  These  State  rules  are 
comparable  to  29  CFR  1910.1001  and  29 
CFR  1926.58,  Asbestos,  Tremolite, 
Anthophyllite  and  Actinolite;  Final  Rule 
and  Amendment,  as  published  in  the 
Federal  Register  (53  FR  35625]  dated 
September  14. 1988.  The  State's 
Asbestos  amendments  in  response  to 
the  Federal  amendments  of  June  20, 1986 
(as  corrected  May  12. 1987)  and  October 
17. 1988,  were  approved  on  February  5, 
1990  (55  FR  3779). 

The  State's  amendments  pertaining  to 
Asbestos,  Tremolite,  Anthophyllite  and 
Actinolite.  contained  in  AAC 


subchapters  4  and  5.  were  adopted  on 
October  27, 1989,  and  became  effective 
on  February  28, 1990.  A  notice  of 
proposed  changes  was  published  in 
three  major  newspapers  on  August  14, 
1989,  and  August  23, 1989.  The  public 
comment  period  was  open  for  30  days 
by  Tom  Stuart,  Director.  )Uider  authority 
vested  by  AS  19.60.020J>Io  public 
hearing  was  held.  The  State 
incorporated  editorial  modifications, 
and  changed  the  words  "shall"  and 
"shall  not"  to  "must"  and  "may  not" 
throughout  the  standards  as  required  by 
Alaska's  Attorney  General.  The  State 
also  declined  to  use  "and/or" 
throughout  the  standard,  and  chose 
instead  to  use  "and"  and  "or"  where 
appropriate. 

In  response  to  a  Federal  standards 
change,  the  State  has  submitted  by  letter 
dated  May  17, 1990,  from  Tom  Stuart, 
Director,  to  James  W.  Lake,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  a  State  standard  amendment 
comparable  to  29  CFR  1910.66,  as 
amended  and  published  in  the  Federal 
Register  (54  FR  31456)  on  July  28. 1989. 
The  State's  original  standard  was 
published  in  the  Federal  Register  (40  FR 
50582)  on  October  30, 1975.  This  State 
standard  amendment,  which  is 
contained  in  AAC  01.0201,  Powered 
Platforms  for  Building  Maintenance, 
corresponds  to  the  Federal  standard  29 
CFR  1910.66,  Powered  Platforms  for 
Building  Maintenance.  The  State's 
standard  amendment  was  promulgated 
after  notifications  were  published  in  the 
statewide  media  on  September  29, 1989. 
and  October  6, 1989.  The  public 
comment  period  was  open  for  thirty 
days  by  Jim  Sampson,  Commissioner, 
under  authority  vested  by  AS  19.60.020. 
The  State  standard  amendment  was 
adopted  on  December  1, 1989.  with  an 
effective  date  of  May  12, 1990.  The  State 
has  substituted  State  terms  for  Federal    . 
terms  as  follows:  "must"  and  "may  not" 
for  "shall"  and  "shall  not"  and 
incorporated  the  State's  numbering 
system. 

In  response  to  a  Federal  standards 
change,  the  State  has  submitted  by  letter 
dated  August  1. 1990.  from  Tom  Stuart, 
Director,  to  James  W.  Lake,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  a  State  standard  comparable 
to  29  CFR  1910.147,  as  published  in  the 
Federal  Register  (54  FR  36687)  on 
September  1, 1989.  This  State  standard 
amendment,  which  is  contained  in  AAC 
01.0203,  The  Control  of  Hazardous 
Energy  Sources  (Lockout/Tagout), 
corresponds  to  Federal  standard  29  CFR 
1910.147,  Control  of  Hazardous  Energy 
Sources  (Lockout/Tagout).  The  State's 
standard  amendment  was  promulgated 
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after  notifications  were  published  in  the 
statewide  media  on  December  13  and 
20, 1989.  Public  hearings  were  held  on 
January  17-19. 1990.  The  public 
comment  period  was  open  for  thirty 
days  by  Jim  Sampson,  Commissioner, 
under  authority  vested  by  AS  19.60.020. 
The  State  standard  amendment  was 
adopted  on  February  12, 1990,  with  an 
effective  date  of  August  8, 1990.  The 
State  has  substituted  State  terms  for 
Federal  terms  as  follows:  "may  not"  for 
"shall  not";  "must"  for  "shall";  "use"  for 
"utilization";  and  "if'  for  "when"  or 
"where";  as  required  by  the  Alaska's 
Attorney  General.  Editorial  changes 
have  been  made  to  correct  obvious 
Federal  errors  and  to  acconmiodate  the 
State's  codification  and  numbering 
system. 

In  response  to  a  Federal  standards 
change,  the  State  has  submitted  by  letter 
dated  September  17, 199a  from  Tom 
Stuart,  Director,  to  James  W.  Lake, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standards  revision  comparable  to  29 
CFR  1926.800,  Underground 
Construction,  as  published  in  the 
Federal  Register  (54  FR  23850)  on  June  2. 
1989.  The  State's  original  construction 
standard  was  published  in  the  Federal 
Register  (41  FR  53077)  on  December  3, 
1976.  The  State  standard  revision  is 
contained  in  AAC  05.190.  Underground 
Construction,  and  is  substantially 
identical  to  29  CFR  1926.800, 
Underground  Construction.  The  State's 
amendment  was  adopted  on  December 
27, 1989,  with  an  effective  date  of 
August  10, 1990,  after  public  notification 
was  pubhshed  in  the  statewide  media 
on  October  25  and  November  1. 1989. 
Public  hearings  were  held  on  November 
28-30. 1989.  The  public  comment  period 
was  open  for  thirty  days  by  Jim 
Sampson,  Commissioner,  under 
authority  vested  by  AS  18.60.020.  The 
State  has  substituted  the  words  "may" 
and  "must"  in  its  code  for  the  Federal 
term  "shall";  editorial  changes  have 
been  made  to  accommodate  the  State's 
codification  and  numbering  system.  The 
State  also  added  a  requirement  to 
prohibit  workers  from  working  alone 
around  drilling  equipment.  OSHA 
considers  this  to  be  a  minor  work 
practice. 

In  response  to  a  Federal  standards 
change,  the  State  has  submitted  by  letter 
dated  November  21. 1990,  from  Richard 
Arab,  Acting  Director,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  a  State 
standard  at  AAC  05.160,  Excavations, 
comparable  to  29  CFR  1926.650, 
Excavations,  as  published  in  the  Federal 
Register  (54  FR  45959)  on  October  31. 


1989.  The  State's  standard  revision  was 
promulgated  after  notifications  were 
published  in  the  statewide  media  on 
February  14  and  21, 1990.  Public 
hearings  were  held  on  March  12, 13,  and 
14, 1990.  The  public  comment  period 
was  open  for  thirty  days  by  Jim 
Sampson.  Commissioner,  imder 
authority  vested  by  AS  19.60.020.  The 
State  standard  revision  was  adopted  on 
June  7, 1990,  with  an  effective  date  of 
September  12. 1990.  The  following 
differences  are  either  minor  or  have 
been  previously  approved,  as  noted:  The 
State  requires  shoring  and  protection  at 
the  four-foot  level  and  has  adjusted 
other  responses  and  the  appendices 
accordingly;  the  four-foot  requirement 
received  previous  Federal  Register 
approval  (41  FR  53077)  on  December  3, 
1976.  In  the  definition  of  competent 
person,  the  State  also  requires  training 
and  knowledge  of  soil  analysis  due  to 
the  State's  climatic  conditions  involving 
permafrost.  In  addition,  the  State  has 
substituted  State  terms  for  Federal 
terms  as  follows:  "may  not"  for  "shall 
not",  "must"  for  "shall";  "use"  for 
"utilization";  and  "if  for  "when"  or 
"where";  as  required  by  the  Alaska 
State's  Attorney  General  Editorial 
changes  have  been  made  to 
accommodate  the  State's  codification 
and  numbering  system. 

2.  Decision 

The  above  State  standards 
amendments  have  been  reviewed  and 
compared  with  the  relevant  Federal 
standards.  OSHA  has  determined  that 
the  State  standard  amendments  are  at 
least  as  effective  as  the  comparable 
Federal  standard  amendments,  as 
required  by  section  18(c)(2)  of  the  Act. 
OSi~iA  has  also  determined  that  the 
differences  between  the  State  and 
Federal  standard  amendments  are 
minimal  and  that  the  standard 
amendments  are  thus  substantially 
identical.  OSHA  therefore  approves  the 
amendments;  however,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approval  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  1111  Third 
Avenue,  suite  715,  Seattle,  Washington 
98101-3212;  State  of  Alaska,  Department 
of  Lat)or,  Office  of  the  Commissioner, 
Juneau,  Alaska  99802;  and  the  Office  of 
State  Programs,  Occupational  Safety 


and  Health  Administration,  room  N- 
3476,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Alaska  State  Plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  up  publication  for  the  following 
reason: 

1.  The  standards  are  substantially 
identical  to  the  Federal  Standards  which 
were  promulgated  in  accordance  with 
Federal  law  including  meeting 
requirements  for  public  participation. 

2.  The  standard  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
which  included  opportunity  for  public 
comments  and  further  public 
participation  would  be  repetitious. 

This  decision  is  effective  October  S,  1991, 
(Sec.  18.  Pub.  L  91-596,  84  Stat  1608  (29 
U.S.C.  667)). 

Signed  at  Seattle,  Washington,  this  12th 
day  of  February,  1991. 
Richard  S.  Tecrill, 
Deputy  Regional  Administrator. 
[FR  Doc.  91-24312  Filed  10-8-01;  8:45  am] 
BMJJNQ  COOe  46ie-2»-M 


New  Mexico  State  Standards;  Approval 
1.  Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act],  by  which 
the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator],  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  December  10, 1975,  notice  was 
published  in  the  Federal  Register  (40  FR 
57455)  of  the  approval  of  the  New 
Mexico  State  Plan  and  the  adoption  of 
subpart  DD  to  part  1952  containing  the 
decision. 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  Federal  standards  as 
State  standards  after 
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1.  Notice  of  public  hearing  published 
in  a  newspaper  of  general  circulation  in 
the  State  at  least  sixty  (60)  days  prior  to 
the  date  of  such  hearing. 

2.  Public  hearing  conducted  by  the 
Environmental  Improvement  Board. 

3.  Filing  of  adopted  regulations, 
amendments,  or  revocations  under  the 
State  Rules  Act. 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  State  standards 
which  are  at  least  as  elective  as 
comparable  Federal  standards 
promulgated  under  section  6  of  the  Act. 

By  letter  dated  February  7, 1991.  from 
Sam  A.  Rogers.  Bureau  Chief,  to  Gilbert 
J.  Saulter.  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards 
identical  to  29  CFR  1910.1000. 
Amendment  to  Air  Contaminants  (54  FR 
47513.  dated  11/15/89);  29  CFR 
1910.1001.  Amendment  to  Asbestos  (54 
FR  52027,  dated  12/20/89):  29  CFR 
1910.1048,  Amendment  to  Formaldehyde 
(54  FR  31768,  dated  8/1/89):  29  CFR 
1910.1450,  Occupational  Exposure  to 
Hazardous  Chemicals  in  Laboratories 
(55  FR  3327-3335,  dated  1/31/90):  29  CFR 
1910.1001,  Amendment  to  Asbestos  (55  • 
FR  3731-3732,  dated  2/5/90);  29  CFR 
1910.1025,  Amendment  to  Lead  (55  FR 
4999,  dated  2/31/90):  29  CFR  1910.1450, 
Amendment  to  Occupational  Exposure 
to  Hazardous  Chemicals  in  Laboratories 
(55  FR  7967.  dated  3/6/90);  29  CFR  1910. 
Amendment  to  Subpart  Q — Welding, 
Cutting  and  Brazing  (55  FR  13696-13711, 
dated  4/11/90):  29  CFR  1910.120, 
Amendment  to  Hazardous  Waste 
Operations  and  Emergency  Response 
(55  FR  14073-14075,  dated  4/13/90):  29 
CFR  1910,  Amendment  to  Subpart  Q- 
Welding,  Cutting  and  Brazing  (55  FR 
25094,  dated  6/20/90);  29  CFR  1910. 
Amendment  to  Subpart  S — Electrical 
Safety-Related  Work  Practices  (55  FR 
32014-32020,  dated  8/6/90);  29  CFR 
1910.147.  Amendment  to  Control  of 
Hazardous  Energy  Sources  (Lockout/ 
Tagout)  (55  FR  38685-38687,  dated  9/ 
20/90):  29  CFR  1926.58,  Amendment  to 
Asbestos  (54  FR  30704-30705,  dated  7/ 
21/89);  29  CFR  1926.704.  Amendment  to 
Concrete  and  Masonry  Construction  (54 
FR  41088,  dated  10/5/89);  29  CFR  1926, 
Amendment  to  Subpart  P — Excavations 
(54  FR  45959-45991.  dated  10/31/89);  29 
CFR  1926.58,  Amendments  to  Asbestos 
(54  FR  2827.  dated  12/20/89  and  55  FR 
3732.  dated  2/5/90);  and  29  CFR  1928, 
Revision  to  Concrete  and  Masonry 
Construction,  Lift  Slab  Construction 
Operations  (55  FR  42328-42330,  dated 
10/18/90). 

By  letter  dated  December  14, 1987. 
from  Sam  A.  Rogers.  Bureau  Chief,  to 
Gilbert }.  Saulter,  Regional 
Administrator,  and  incorporated  as  part 


of  the  plan,  the  State  submitted  its 
adoption  of  29  CFR  1910.1200  and 
1926.59,  Hazard  Communication  (52  FR 
31877-31888.  dated  8/24/87)  which 
contained  minor  differences  hY}m  the 
Federal  standard.  By  letter  dated 
September  12, 1988.  from  Sam  A.  Rogers, 
to  Gilbert  J.  Saulter.  the  State  clarified 
the  meaning  of  the  two  slightly  different 
paragraphs. 

These  standards,  contained  in  New 
Mexico  Occupational  Health  and  Safety 
Regulations  OHSR  200  and  OHSR  30a 
were  promulgated  on  December  14. 1990 
and  October  8. 1987.  in  accordance  with 
applicable  State  law. 

The  subject  standards  became 
effective  March  7. 1991  and  January  9, 
1988,  pursuant  to  New  Mexico  State 
Law,  section  50-9-1  through  50-9-25. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  identical  to  the 
Federal  standards,  and  are  accordingly 
approved.  OSHA  has  also  determined 
that  the  differences  between  the  State 
and  Federal  standard  for  Hazard 
Communication  are  minimal  and  that 
the  State  standard  is  thus  substantially 
identical.  OSHA.  therefore,  approves  the 
State's  Hazard  Communication 
standard;  however,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  U.S.  Department  of 
Labor-OSHA.  525  Griffin  Street,  room 
602,  Dallas,  Texas  75202:  Occupational 
Health  and  Safety  Bureau,  1190  St. 
Francis  Drive,  room  2200-North.  Santa 
Fe.  New  Mexico  87502;  and  the  Office  of 
State  Programs.  200  Constitution  Ave., 
NW..  room  3700.  Washington.  DC  202ia 

4.  Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  New  Mexico  State 
Plan  as  proposed  changes  and  making 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the 
foUovxring  reason. 


1.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comment,  and  further 
public  participation  would  be 
repetitious. 

The  decision  is  effective  October  9, 
1991. 

(Sec.  1&  Pub.  L  91-596,  84  Stat.  1608  (29 
U.S.C.  667)). 

Signed  at  Dallas,  Texas,  this  twenty-first 
day  of  June  1991. 
Gilbert  |.  Saulter. 

Regional  Administrator. 

(FR  Doc  91-24313  Filed  10-8-91:  8:45  am) 

BILUNQ  CODE  «S10-2«-M 


NATIONAL  COMMISSION  ON 
LIBRARIES  AND  INFORMATION 
SCIENCE 

White  Hou««  Conference  Advisory 
Committee  Meeting 

Date  and  Time:  October  23. 1991.  9 
a.m.  to  10  p.m.  October  24. 1991.  9  a.m. 
to  5:30  p.m..  October  25. 1991.  9  a.m.  to  4 
p.m. 

Place:  Annapolis  Marriott  Waterfront, 
80  Compromise  Street,  Annapolis.  MD 
21401.  (301)  268-7555.  (800)  831-1000. 

Status:  All  meetings  are  open. 

Matters  to  be  Discussed:  Joint 
National  Commission  on  Libraries  and 
Information  Science  (NCUS)  and  White 
House  Conference  on  Library  and 
Information  Services  Advisory 
Committee  (WHCAC)  Meeting. 

Wednesday,  October  23, 1991 

— 9  a.m. — 12  Noon 

— Opening  Remarks 

— Open  Discussion  of  the  White  House 

—Conference  (WHC) 

— 12  Noon — 1  p.m. 

— Woricing  Limch 

— 1  p.m.^  p.m. 

—Staff  reports  on  the  WHC 

— 6  p.m. 
— Reception 
— 7:30  p.m. — 10  p.m. 
— Working  dinner 
—Thursday.  October  24. 1991 
— 9  a.m. — 12  Noon 
— WHC  Recommendations 
— 12  Noon — 1  p.m. 
— Working  lunch 
— 1  p.m. 

— WHCAC  meeting  adjourns 
— 2  p.m.— 4  p.m. 
— NCLIS  Committee  meetings 
— 4  p.m. — 5:30  p.m. 

— Orientation  for  new  Commissioners 
—Friday,  October  25, 1991 
— 9  a.m. — 12  Noon 
— Opening  remarks 
—NCLIS  Committee  Reports 
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— 12  Noon — 1  p.m. 

— Woricing  lunch 

— 1  p.m. — 3:15  p.m. 

— WHC  Recommendations. 

— NCLIS  Budget  review, 

— NCLIS  Future  Meeting  Schedule 

— 3:15  p.m.^  p.m. 

— Discussion 

— New  Business 

— Old  Business 

— Public  Comment 

— 4  p.m. 

— Adjourn 

Persons  appearing  before,  or 
submitting  only  written  statements  to 
the  Advisory  Committee,  are  asked  to 
hand  over  to  the  Committee  prior  to 
presenting  testimony,  25  copies  of  their 
prepared  statement.  This  will  insure  that 
ample  copies  are  available  for  NCLIS 
Commissioners,  Members  of  the 
Advisory  Committee,  the  attending 
press  and  observers. 

To  request  further  information  or  to 
make  special  arrangements  for 
handicapped  individuals,  contact  Mark 
Scully  (1-202)  254-5100,  no  later  than 
one  week  in  advance  of  the  meeting. 

Dated:  October  2, 1991. 
Mary  Alice  Hedge  Reszetar, 

Designated  Federal  Official.  NCLIS  Associate 

Executive  Director. 

[FR  Doc.  91-24302  Filed  10-8-91:  8:45  am] 

MUJNa  CODE  7S27-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted 
for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
two  notices  of  information  collections 
that  will  affect  the  public.  Interested 
persons  are  invited  to  submit  comments 
by  November  8, 1991.  Comments  may  be 
submitted  to: 

(A)  Agency  Clearance  Officer. 
Herman  G.  Fleming,  Division  of 
Personnel  and  Management,  National 
Science  Foundation,  Washington,  DC 
20550,  or  by  telephone  (202)  357-7335, 
and  to: 

(B)  OMBDesk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok,  Desk  Officer,  OMB, 
722.Iackson  Place,  room  3208,  NEOB. 
Washington,  DC  20503. 

Title:  Survey  of  Teacher  Enhancement 
Program  Participants. 

Affected  Public.  Individuals. 

Responses/Burden  Hours.  2,300 
respondents;  and  average  of  30  minutes 
per  response. 

Abstract.  This  survey  is  needed  to 
assess  the  nature,  range,  and  impact  of 


the  Teacher  Enhancement  Program 
projects  upon  their  subsequent  teaching 
activities  and  skills.  The  Teacher 
Enhancement  Program  is  a  $51  million 
program  that  sponsors  professional 
development  opportunities  for  pre- 
college  mathematics  and  science 
teachers.  Information  obtained  from  this 
study  will  be  used  in  conjunction  with 
that  obtained  from  a  "sister  survey"  of 
Teacher  Enhancement  Principal 
Investigators,  as  well  as  for  program 
planning  within  the  Division  of  Teacher 
Preparation  and  Enhancement  and  the 
Directorate  for  Education  and  Human 
Resources. 

Dated:  October  3, 1991. 
Herman  G.  Fleming, 

NSF Reports  Clearance  Officer. 

(FR  Doc.  91-24310  Filed  10-8-91;  8:45  am] 

BIUJNQ  COOE  755S-01-M 


Collection  of  information  Submitted 
for  OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
two  notices  of  information  collections 
that  will  affect  the  public.  Interested 
persons  are  invited  to  submit  comments 
by  November  8, 1991.  Comments  may  be 
submitted  to: 

(A)  Agency  Clearance  Officer. 
Herman  G.  Fleming,  Division  of 
Personnel  and  Management,  National 
Science  Foundation,  Washington,  DC 
20550,  or  by  telephone  (202)  357-7335, 
and  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok,  Desk  Officer,  OMB. 
722  Jackson  Place,  room  3208,  NEOB, 
Washington,  DC  20503. 

Title:  Grants  for  Research  and 
Education  in  Science  and  Engineering. 
An  Application  Guide. 

Affected  Public.  Individuals,  State  and 
local  Governments,  businesses  and 
other  for-profit,  non-profit  institutions, 
small  businesses  or  organizations. 

Responses/Burden  Hours.  37,000 
respondents;  and  average  of  120  burden 
hours  each  response. 

Abstract.  The  National  Science 
Foundation  supports  research  in  most 
scientific  disciplines,  science  education 
and  research  policy.  This  support  is 
made  through  grants,  contracts,  and 
other  agreements  awarded  to 
universities,  university  consortia, 
nonprofit,  and  other  research 
organizations.  These  awards  are  based 
on  proposal  submitted  to  the 
Foundation. 


Dated:  October  3, 1991. 
Herman  G.  Fleming, 

NSF  Reports  Clearance  Officer. 

(FR  Doc.  91-24311  Filed  10-8-91;  8:45  am] 

BILLING  COOE  7S5S-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-08572,  License  No.  20- 
15102-01,  EA  90-065] 

P.X.  Engineering  Company,  Inc., 
Boston,  Massachusetts;  Order 
Imposing  Civil  Monetary  Penalty 

I 

P.X.  Engineering  Company,  Inc., 
(Licensee)  is  the  holder  of  License  No. 
20-15102-01  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  January  28, 1983.  The 
license  authorizes  the  Licensee  to 
possess  and  use  byproduct  material  for 
the  conduct  of  industrial  radiography  in 
accordance  with  the  conditions 
specified  therein. 

II 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  June  28-29, 
1988.  Subsequently,  the  NRC  Office  of 
Investigations  performed  an 
investigation  of  licensed  activities.  The 
results  of  the  inspection  and 
investigation  indicated  that  the  Licensee 
had  not  conducted  its  acfivities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  February  21, 1991.  The 
Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  in  a 
letter,  dated  April  5, 1991,  and  in  a 
supplemental  letter  dated  May  29, 1991. 
In  its  responses,  the  Licensee  denied  the 
violations.  In  addition,  thie  licensee 
requested  full  remission  of  the  civil 
penalty  if  the  NRC  maintains  the 
violations  occurred. 

Ill 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 
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IV  I 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act).  42  U.S.C. 
2282.  and  10  CFR  2.205,  it  is  hereby 
ordered  That: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  S7,500  within  30  days  of  the 
date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk,  Washington.  DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk,  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
I  475  Allendale  Road.  King  of  Prussia. 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
referenced  in  section  II  above,  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Rockville,  Maryland  this  Ist  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  |r., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

Appendix — Evaluations  and  Conclusion 

On  February  21, 1991.  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty 
(Notice]  was  issued  for  violations  identiHed 
during  an  NRC  inspection.  P.X.  Engineering 
Company,  Inc.,  responded  to  the  Notice  in  a 
letter,  dated  April  5, 1991,  and  in  a 
supplemental  letter  dated  May  29, 1991.  In  its 
responses,  the  licensee  denies  the  violations. 


In  addition,  the  licensee  contends  that  full 
remission  of  the  civil  penalty  is  warranted  if 
the  NRC  maintains  that  the  violations 
occurred.  The  NRC's  evaluation  and 
conclusion  regarding  the  licensee's  requests 
are  as  follows: 

1.  Restatement  of  Violations 

A.  10  CFR  34.44  requires  that  whenever  a 
Radiographer's  Assistant  uses  radiographic 
exposure  devices,  uses  sealed  sources  or 
related  source  handling  tools,  or  conducts 
radiation  surveys  required  by  10  CFR  34.43(b] 
to  determine  that  the  sealed  source  has 
returned  to  the  shielded  position  after  an 
exposure,  he  shall  be  under  the  personal 
supervision  of  a  radiographer.  The  personal 
supervision  shall  include:  (a)  The 
radiographer's  personal  presence  at  the  site 
where  the  sealed  sources  are  being  used,  (b) 
the  ability  of  the  radiographer  to  give 
immediate  assistance  if  required,  and  (c)  the 
radiographer's  watching  the  assistant's 
performance  of  the  operations  referred  to  in 
this  section. 

Contrary  to  the  above,  on  a  number  of 
occasions  between  November  1967  and  June 
28, 1988,  an  individual  acted  as  a 
Radiographer's  Assistant,  utilized  a 
radiographic  exposure  device  and  was  not 
adequately  supervised  by  a  radiographer,  in 
that  the  radiographer/Radiation  Safety 
Officer  (RSO)  was  not  watching  the 
performance  of  operations  including  exposure 
of  the  source. 

B.  10  CFR  30.9  (a)  requires,  in  part,  that 
information  provided  to  the  Commission  by  a 
licensee,  or  information  required  by  the 
Commission's  regulations  to  be  maintained 
by  the  licensee,  shall  be  complete  and 
accurate  in  all  material  respects. 

Contrary  to  the  above,  information 
provided  by  the  licensee's  RSO  during  An 
interview  with  two  NRC  inspectors  on  June 
28, 1988,  was  inaccurate  in  that  the  RSO,  in 
response  to  questions  by  the  inspectors 
regarding  the  RSO's  personal  presence  during 
the  performance  of  radiography  by  two 
licensee  employees,  stated  that  he  was 
personally  present  during  all  radiographic 
exposures  performed  by  both  individuals. 
This  statement  by  the  RSO  was  not  accurate 
in  that  the  RSO  was  not  personally  present  at 
all  times  on  all  occasions  when  one  of  the 
individuals  performed  radiographic 
exposures.  By  the  admission  of  the  RSO,  on  a 
number  of  occasions  between  November  1987 
and  July  1988,  he  did  not  observe  all 
radiographic  exposures  in  that  he  states  that 
he  was  in  his  office  located  approximately  SO 
feet  from  the  location  where  the  radiography 
was  being  performed.  This  statement  was 
material  because  it  relates  directly  to  an  NRC 
requirement  and  also  because  one  of  the 
individuals  acting  as  a  Radiographer's 
Assistant  had  not  been  given  an  oral  test  as 
required  by  the  licensee's  procedures  and, 
had  the  inspector  been  aware  that  this 
individual  was  not  being  adequately 
supervised  by  the  RSO,  the  inspector  may 
have  determined  that  this  situation  had  more 
than  minimal  safety  significance,  and 
significant  enforcement  action  may  have 
been  taken  against  the  licensee  at  that  time. 

These  violations  have  been  categorized  in 
the  aggregate  as  a  Severity  Level  III  problem. 
(Supplements  VI  and  VII). 


Cumulative  Civil  Penalty — S7,500  (assessed 
S4,500  for  Violation  A  and  S3.000  for 
Violation  B). 

2.  Summary  of  Licensee's  Response 
Concerning  Denial  of  the  Violations 

The  licensee  denies  the  violations.  In  doing 
so,  the  licensee  makes  numerous  assertions. 
Of  these,  the  principal  ones  which  appear 
most  directly  related  to  the  basis  for  its 
actual  denial  that  the  violations  occurred  are 
summarized  as  follows:  First,  the  licensee 
states  that  the  former  Radiation  Safety 
Officer  (RSO)  both  performed  the  supervision 
specified  in  the  regulation  and  fulfilled  the 
requirements  to  prevent  unauthorized  entry 
as  well  as  to  monitor  the  areas  in  accordance 
with  its  license.  The  licensee  contends  that 
the  subject  license  requires  the  Radiographer 
to  control  the  perimeter  of  the  restricted  area 
(according  to  the  licensee,  the  office  area  of 
PX  Engineering  at  times  falls  within  the 
restricted  area  and  must  be  controlled): 
therefore,  the  former  RSO  had  to  provide 
personal  supervision  of  the  Radiogrnpher's 
Assistant  and  also  comply  with  the  license 
which  requires  direct  surveillance  cf  the 
operation.  The  licensee  further  states  that  the 
former  RSO  was  always  at  the  site  when  the 
sealed  source  was  being  used,  and  was  able 
to  provide  immediate  assistance  if  needed. 

"The  licensee  believes  that  information 
provided  to  the  NRC  inspectors  during  the 
June  29. 1988  inspection  was  true  and 
accurate  as  provided  by  the  RSO  (an 
engineer  by  training  and  vocation)  based  on 
the  questions  presented  to  him.  In  addition, 
the  licensee  believes  that  the  explanation 
provided  during  the  Enforcement  Conference 
of  September  11, 1990  regarding  the  presence 
and  supervision  of  the  Radiographer's 
Assistant  by  the  RSO  confirmed  its 
compliance  with  the  license  and  regulations. 

With  respect  to  corrective  actions,  the 
licensee  states  that  the  management  of  the 
company  has  always  been  seriously  involved 
in  the  radiography  program  and  was 
concerned  with  the  results  of  the  June  29, 
1988  inspection  and  immediately  increased 
the  level  of  oversight  by:  (1)  Providing 
additional  training  for  the  RSO  and  ensuring 
that  no  radiography  operations  were 
performed  until  the  RSO's  refresher  training 
was  complete;  (2)  revising  the  Radiation 
Safety  Manual  to  odd  specific  limitations  on 
Radiographer's  Assistants  and  auditing  of 
Radiographer  and  Radiographer's  Assistants 
performance;  and  (3)  commencing 
unannounced  management  audits  during 
radiographic  operations,  including  records 
and  personnel.  The  licensee  concluded  that 
the  corrective  steps  that  have  been  taken  will 
avoid  any  further  alleged  violations. 

NRC  Evaluation  of  Licensee's  Response 

The  NRC  does  not  accept  the  licensee's 
contention  that  the  RSO  performed  the 
supervision  specified  in  the  regulation  (10 
CFR  34.44)  as  long  as  the  RSO  was  in  the 
office  area  when  radiographic  operations 
were  being  conducted.  The  requirement  for 
direct  surveillance  of  the  operation  (required 
by  license  condition)  and  for  watching  the 
performance  of  the  operation  (required  by  10 
CFR  34.44)  cannot  be  fulfilled  from  the  RSO's 
office,  which  is  approximately  50  feet  from 
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the  area  where  radiographic  operations  are 
conducted,  with  an  interposed  wall  that 
obstructs  the  view.  The  above  referenced 
license  condition  and  NRC  regulation  require 
a  physical  presence  close  to  the  individual 
performing  the  radiographic  operation. 

The  licensee's  argument  that  the  RSO  had 
to  be  in  his  office  to  control  the  perimeter  of 
the  restricted  area  is  similarly  unpersuasive. 
Ail  NRC  requirements  must  be  met.  In 
situations  where  radiography  must  be 
performed  in  obstructed  areas,  this  may  be 
accomplished  by  utilizing  additional 
personnel,  locking  out  areas,  etc. 

NRC  does  not  agree  with  the  licensee's 
assertion  that  the  explanation  provided 
during  the  Enforcement  Conference  on 
September  11, 1990,  confirmed  compliance 
with  the  license  and  regulations.  A  review  of 
the  transcripts  of  the  enforcement  conference 
does  not  lead  the  NRC  to  conclude  that 
compliance  with  the  requirements  was 
achieved;  the  explanation  given  at  the 
enforcement  conference  contradicts  the 
information  provided  by  OI.  The  RSO,  during 
the  transcribed  enforcement  conference, 
stated  that  he  was  monitoring  every 
radiographic  exposure  made  by  the  trainee  in 
that,  although  he  may  not  have  been  next  to 
the  individual  cranking  out  the  source,  he 
was  watching  him  from  a  distance.  This 
statement  contradicts  the  transcribed 
testimony  given  to  the  01  investigator  on 
November  16, 1989  in  that,  during  his 
testimony,  the  RSO  stated:  "He 
(Radiographer's  Assistant]  let  me  know  when 
he  was  going  to  be  doing  radiography.  I'd 
check  things.  Sometimes  I'd  see  him  crank  it 
out,  watch  him,  monitor  him  there.  Some 
times  I  didn't." 

With  respect  to  the  inaccurate  information 
provided  to  the  NRC  inspectors  by  the  RSO 
on  June  29, 1988,  the  licensee's  explanation  is 
that  the  RSO  was  asked  if  he  was  present 
and  responded  affirmatively  because  he  was 
present  at  the  site.  The  licensee  points  out 
that  the  RSO  responded,  based  on  the 
question  presented  to  him,  as  an  engineer  by 
training  and  vocation.  AS  NRC  noted  in  the 
letter  transmitting  the  February  21, 1991 
Notice,  the  RSO  was  generally  unfamiliar 
with  the  relevant  NRC  requirements  and, 
consequently,  NRC  found  if  necessary  to 
issue  a  Confirmatory  Action  Letter  to  assure 
that  the  RSO  received  additional  training. 
While  this  information  may  explain  the 
circumstances  surrounding  the  inaccurate 
information,  it  does  not  excuse  or  forgive  the 
inaccurate  information.  An  RSO  familiar  with 
the  requirements  of  10  CFR  34.44  would  have 
known  of  the  need  for  a  physical  presence 
close  to  the  individual  performing  the 
radiographic  operation  and  would  have 
responded  accordingly. 

3.  Summary  of  Licensee's  Request  for 
Remission  of  the  Civil  Penalty 

The  licensee  requested  remission  of  the 
civil  penalty  based  on  the  aforementioned 
facts,  extenuating  circumstances  and  the 
large  expenditures  it  has  made  regarding  this 
matter  over  the  past  2  years,  as  well  as  the 
severe  economic  hardship  which  it  is 
experiencing  in  the  current  recession.  In 
response  to  the  NRC's  request  for  additional 
financial  information,  the  licensee  provided  a 


supplemental  response  dated  May  29, 1991. 
The  licensee  contends  it  has  not  "turned  a 
profit"  in  the  past  three  years  and  submitted 
Federal  Tax  Returns  (Form  1120)  for  fiscal 
years  1988, 1989,  and  1990,  as  evidence.  The 
licensee  cites  collusion  among  two  of  its  key 
employees  for  the  loss  of  clients  as  well  as 
increased  costs  due  to  duplicate  purchases 
and  theft  via  falsified  shipments.  In  addition, 
the  licensee  states  that  in  1990,  the  company 
incurred  rate  increases  for  labor  and  health 
insurance,  and  experienced  an  unstable  work 
force  due  to  labor  market  conditions.  The 
licensee  concludes  that  if  the  civil  penalty  is 
imposed,  upper  management  will  consider 
terminating  this  corporation. 

NRC  Evaluation  of  Licensee's  Request  for 
Remission 

The  NRC  reviewed  the  merits  of  this  case 
and  concludes  that  a  basis  for  mitigation  or 
remission  of  the  civil  penalty  has  not  been 
shown.  The  mitigation  factors  set  forth  in  the 
Enforcement  Policy  were  appropriately 
considered  in  the  computation  of  the 
proposed  civil  penalty.  Specifically,  the 
violations  were  identified  by  the  NRC,  the 
licensee's  corrective  actions  were  not 
considered  prompt,  and  the  mitigation 
warranted  for  good  performance  was  offset 
by  the  escalation  warranted  for  multiple 
examples.  The  licensee's  response  does  not 
provide  any  additional  information  that 
specifically  rebuts  the  NRC  method  of 
determining  the  amount  of  the  civil  penalty. 

The  NRC  has  also  reviewed  the  fmancial 
information  provided  by  the  licensee  in  the 
May  29, 1991  letter.  The  NRC  finds  that  while 
the  licensee  may  have  been  experiencing 
economic  hardship  and  increased  operating 
costs,  there  is  no  evidence  that  payment  of 
this  civil  penalty  would  place  the  licensee  in 
a  position  where  it  could  no  longer  remain  in 
business  or  would  substantially  affect  i(s 
ability  to  safely  conduct  licensed  activities. 
This  conclusion  is  made  based  on  the  fact 
that  the  amount  of  the  civil  penalty  is  small  in 
comparison  to  the  total  company  revenues 
(as  disclosed  by  the  1988  and  1989  tax 
returns),  as  well  as  the  compensation  paid  to 
the  licensee  officers  in  1989. 

4.  NRC  Conclusion 

The  NRC  has  concluded  that  the  violations 
occurred  as  stated  in  the  Notice  and  that  the 
licensee  has  not  provided  an  adequate  basis 
for  either  withdrawal  of  the  violations,  or  for 
mitigation  of  the  civil  penalty.  Consequently, 
the  proposed  civil  penalty  in  the  amount  of 
$7,500  should  be  imposed. 

[FR  Doc.  91-24215  Filed  10-8-91;  8:45  am] 
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[Docket  No.  50-445] 

TU  Electric  Co.;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for 
hiearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
87  issued  to  'TU  Electric  Company  (the 
licensee)  for  operation  of  the  Comanche 
Peak  Steam  Electric  Station.  Unit  1, 
located  in  Somervell  County.  Texas. 

The  proposed  amendment  would 
revise  the  acceptance  criteria  provided 
in  the  Technical  Specifications  for  the 
ECCS  pump  flow  balance  test.  The 
purpose  of  the  revision  is  to  allow  a 
throttle  valve  adjustment  which  assures 
the  minimum  required  ECCS  flow  while 
preventing  the  ECCS  pumps  from 
exceeding  runout  limits.  The  minimum 
flow  values  presently  included  in  the 
Technical  Specifications  are  too  high  to 
ensure  that  runout  limits  will  not  be 
reached. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CPU  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of 
accidents  previously  evaluated. 

The  proposed  change  revises  the 
minimum  flow  value  of  certain  ECCS 
injection  lines.  Because  the  systems 
function  as  accident  mitigation  systems, 
adjustments  in  the  operation  of  these 
systems  will  not  increase  the  probability 
of  an  accident  previously  evaluated.  In 
addition,  no  design,  material  or 
construction  changes  are  included  in 
this  activity.  Thus,  no  changes  have 
been  proposed  which  affect  the 
probability  of  an  accident. 

The  primary  accidents  affected  by  the 
reduction  in  the  minimum  ECCS  flow 
are  the  Loss  of  Coolant  Accidents 
(LOCAs).  Evaluations  of  the  analyses  of 
these  events  have  demonstrated  that  the 
applicable  event  acceptance  criterion 
for  Peak  Cladding  Temperature  (PCT) 
continue  to  be  met.  The  source  term  for 
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the  analyses  of  the  radiological 
consequences  of  a  LOCA  is  predicated 
on  compliance  with  the  PCT  acceptance 
criteria.  Because  the  PCT  acceptance 
criterion  is  satisfied,  there  is  no  effect  on 
the  radiological  consequences. 

(2)  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  modify 
any  hardware,  material  or  construction. 
Although  the  flow  limits  for  the  ECCS 
injection  lines  are  revised,  no  new 
failure  modes  are  created  for  any 
components,  systems  or  structures.  As 
such,  no  new  accidents  are  created  from 
any  accident  previously  evaluated. 

(3]  The  proposed  change  does  not 
involve  significant  reductions  in  the 
margin  of  safety. 

The  proposed  change  impacts  safety 
in  two  basic  ways.  First,  if  the  ECCS 
flow  values  remain  as-is.  it  is  postulated 
that  the  centrifugal  charging  pumps  and 
the  safety  injection  pumps  could  reach  • 
or  exceed  their  runout  limits.  Although 
this  situation  was  evaluated  and  it  was 
concluded  that  these  pumps  would 
perform  their  safety  function  for  all 
postulated  accidents  at  CPSES,  safety 
can  be  enhanced  if  these  pumps  are 
operated  in  a  range  that  does  not  reach 
the  runout  limits.  Such  an  improvement 
in  safety  is  the  primary  purpose  of  this 
proposed  technical  specification  change. 

Adjusting  the  operating  range  of  these 
ECCS  injection  flow  lines  results  in  the 
second  basic  impact  on  safety.  In  many 
accident  analyses,  the  assumed  ECCS 
flow  will  be  lower  than  previously 
postulated.  Although  the  primary  impact 
is  on  the  LOCA  analyses,  all  affected 
analyses  were  assessed. 

The  margin  of  safety  is  the  difference 
between  the  value  of  the  regulated 
acceptance  limit  for  a  particular 
parameter  and  the  failure  value 
associated  with  that  parameter.  The 
primary  parameter  of  interest  affected 
by  the  rebalancing  of  the  ECCS  is  the 
PCT  calculated  in  the  LOCA  analyses. 
Due  to  the  ECCS  rebalancing,  the 
minimum  ECCS  flow  delivered  to  the 
Reactor  Coolant  System  during  the 
injection  mode  of  ECCS  operation  is 
reduced.  As  a  result,  the  PCT  due  to 
LOCA  increases.  However,  evaluations 
of  the  LOCA  analyses  have  been 
performed  which  demonstrate  that  the 
PCT  acceptance  limit,  defmed  in  10  CFR 
50.46.  is  not  exceeded.  Furthermore^ 
because  the  ECCS  flow  reduction  does 
not  affect  the  design,  material,  or 
construction  of  the  fuel  assemblies, 
there  is  no  effect  on  the  failure  limit 
associated  with  the  fuel.  Because  neither 
the  PCT  acceptance  limit  value  nor  the 
associated  failure  value  is  changed, 


there  is  no  effect  on  the  margin  of 
safety. 

Evaluations  of  the  impact  of  the 
proposed  change  on  these  analyses  have 
demonstrated  that  the  associated 
acceptance  limits  are  not  exceeded. 

Furthermore.  TU  Electric  has 
determined  that  the  reduction  in  the 
minimum  ECCS  flow  surveillance 
criteria  allows  the  ECCS  to  be  balanced 
such  that  the  pump  runout  limits  will  not 
be  exceeded  in  the  recirculation  mode. 
Therefore,  the  availability  of  the  ECCS 
pumps  during  the  post-LOCA.  long-term 
recirculation  mode  of  operation  is 
enhanced. 

Although  the  proposed  change  will 
result  in  higher  PCT  for  some  accident 
analyses  due  to  the  reduced  flow  rates, 
the  fact  that  all  accidents  continue  to 
provide  acceptable  results  and  all 
parameters  of  concern  continue  to  meet 
acceptance  criteria  when  coupled  with 
the  clear  improvement  in  safety  which 
results  from  not  exceeding  the  pump 
runout  hmits,  leads  TU  Electric  to  the 
conclusion  that  this  proposed  change 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the° 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conunents  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission .  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  7, 1991.  the  licensee 
may  file  a  request  for  a  hearing  with 


respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
University  of  Texas  at  Arlington. 
Library.  Government  Publications/ 
Maps.  701  South  Cooper.  P.O.  Box  19497, 
Arlington.  Texas  76019.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
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intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  get 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 


that  the  amendment  involves  on 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street.  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Suzanne  C.  Black:  Petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  pubhcation 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  George  L  Edgar.  Esq.. 
Newman  and  Holtzinger,  1615  L  Street, 
NW.,  suite  1000,  Washington,  DC  20036, 
attorney  for  the  hcensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714td). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  1, 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  N'W.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper. 
P.O.  Box  19497,  Arlington,  Texas  76019. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  October  1991. 


For  the  Nuclear  Regulatory  Commission. 
Thomas  A  Borgnan, 

Acting  Project  Manager,  Project  Directorate 
IV-2,  Division  of  Reactor  Projects-IIl/IV/V, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  91-24216  Filed  10-6-91;  8:45  am) 
BiLUNo  cooe  rsM-ei-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Overseas  Private  Investment 

Corporation. 

ACTION:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
made  such  a  submission.  The  proposed 
form  under  review  is  summarized  below. 
DATES:  Comments  must  be  received 
within  14  calendar  days  of  this  notice.  If 
you  anticipate  commenting  on  the  form 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Submitting 
Officer  of  your  intent  as  early  as 
possible. 

AOORESSes:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 
FOR  FURTH»I  INFORMATION  CONTACT. 


OPIC  Agency  Submitting  Officer 

Valerie  J.  Settles,  Office  of  Personnel 
and  Administration,  Overseas  Private 
Investment  Corporation,  suite  461. 1615 
"M"  Street  NW..  Washington,  DC  20527; 
Telephone  (202)  457-715Z 

OMB  Reviewer 

Marshall  Mills  Office  of  Management 
and  Budget  New  Executive  Office 
Building,  Washington.  DC  20503; 
Telephone  (202)  395-7340. 

Summary  of  Form  Under  Review 

Type  of  Request:  Extension. 

Title:  Project  Information  Report. 

Form  Number  OPIC-71. 

Frequency  of  Use:  On  occasion — a 
function  of  the  sampling  criteria. 

Type  of  Respondent:  Business  or  other 
institutions  (except  farms). 
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Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public: 
Business  and  other  institutions. 

Number  of  Responses:  25  per  year. 

Reporting  Hours:  5  per  application. 

Authority  for  Information  Collection: 
Section  231(k)(2]  (title  22  U.S.C. 
2191(k)(2)l  and  239(h)  (title  22  U.S.C. 
2199(h)]  of  the  Foreign  Assistance  Act  of 
1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
Project  Information  Report  is  necessary 
to  elicit  and  record  the  information  on 
the  developmental,  environmental,  and 
U.S.  economic  effects  of  OPIC-assisted 
projects.  The  information  will  be  used 
by  OPIC's  staff  and  management  solely 
as  a  basis  for  monitoring  these  projects 
and  reporting  the  results,  as  required  by 
Congress,  in  aggregate  form. 

Dated:  September  30, 1991. 
JaniM  R.  Offutt, 

Office  oftha  General  Counsel,  Assistant 
General  Counsel  for  Legislative  and 
Administrative  Affairs. 
[FR  Doc.  91-24394  Filed  lO-ft-91:  6:45  am] 

BILUNQ  COOe  t210-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review     1 1 

agency:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(8)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

summar/of  proposals): 

(1)  Collection  title:  Public  Service 
Questionnaires. 

(2)  Form(s)  submitted:  G-208.  G-212. 

(3)  OMB  Number:  3220-0136. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  On  occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  7,850. 

(9)  Total  annual  responses:  7,850. 

(10)  Average  time  per  response:  .1541 
hours. 

(11)  Total  annual  reporting  hours:  1,210. 

(12)  Collection  description:  A  spouse  or 
survivor  annuity  under  the  RR  Act 
may  be  subjected  to  a  reduction  for  a 
public  service  pension.  The 
questionnaire  obtains  the  information 


needed  to  determine  if  the  reduction 
applies  and  the  amount  of  such 
reduction. 
ADDITIONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  can  be 
obtained  from  Dennis  Eagun.  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  ).  Hodapp,  Railroad  Retirement 
Board,  844  Rush  Street.  Chicago,  Illinois 
60611  and  the  OMB  reviewer.  Laura 
Oliven  (202-395-7316),  Office  of 
Management  and  Budget,  room  3002, 
New  Executive  Office  Building, 
Washington.  DC  20503. 
Dennis  Eagan, 
Clearance  Officer. 
[FR  Doc.  91-24247  Filed  10-8-91:  8:45  am] 

■ILUNO  COM  7M»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exctuinge, 
Incorporated 

October  3, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Adl,  Ltd. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
7343) 
Adt.  Ltd. 
American  Depository  Shares,  $.10  Par 
Value  (File  No.  7-7344) 
Aileen,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
7345) 
International  Specialty  Products.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7346) 
Intellicall,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7347) 
Illinois  Central  Corp. 
Common  Stock.  $.001  Par  Value  (File  No.  7- 
7348) 
IMCO  Recycling.  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
7349) 
Roddick  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No.  7- 
7350) 
Spaghetti  Warehouse.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7351) 
Carlisle  Plastics,  Inc. 
Class  A  Common  Stock,  $.01  Par  Value 
(File  No.  7-7352) 


Haemonics  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7353) 
Kaiser  Aluminum  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
7354) 
MGIC  Investment  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
7355} 
National  Health  Labs 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7356) 
Preferred  Health  Care  Ltd. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7357) 
Universal  Health  Services 
Class  B  Common  Stock.  $.01  Par  Value  (File 
No.  7-7358) 
Vigoro  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7359) 
Exel.  Ltd. 
Ordinary  Shares.  $.01  Par  Value  (File  No. 
7-7360) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  25, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  fmds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 
JoDathan  G.  Katz, 
Secretary. 
(FR  Doc.  91-24257  Filed  10-8-91:  8:45  am) 

MLUNO  COOE  M10-01-M 


(R*I«M«  No.  34-29781;  Fll«  No.  SR-ICC- 
600-21] 

Self-Regulatory  Organizations;  The 
Intem^arket  Clearing  Corporation; 
Order  Approving  a  Request  for 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

October  3, 1991. 

On  September  11. 1991,  The 
Intermarket  Clearing  Corporation 
("ICC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
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an  amendment  to  its  application  fbr 
registration  as  a  clearing  agency 
requesting  that  the  Commission  extend 
its  temporary  registration  as  a  clearing 
agency  for  a  period  of  eighteen  months, 
until  April  3, 1993.'  Notice  of  the 
amendment  appeared  in  the  Federal 
Register  on  September  23, 1991.*  This 
order  extends  ICC'S  registration  until 
April  3. 1993. 

On  October  3, 1988.  the  Commission 
granted  ICC  temporary  registration  as  a 
clearing  agency  for  a  period  of  eighteen 
months.'  On  April  5. 1990.  the 
Commission  extended  ICCs  registration 
until  October  3, 1991.* 

ICC  is  the  commodity  clearing 
subsidiary  of  The  Options  Clearing 
Corporation  ("OCC").  ICC  origindly 
sought  registration  with  the  Commission 
as  a  clearing  agency  in  order  to  hold  and 
control  securities  options  positions  in 
connection  with  a  cross-margining 
program  between  ICC  and  OCC. 
Subsequendy,  OCC  has  established  a 
cross-margining  program  with  the 
Chicago  Mercantile  Exchange  ("CMF") 
that  is  structured  somewhat  differently 
than  the  ICC/OCC  cross-margining 
program.  ICC  staff  is  currently  studying 
whether  to  restructure  the  ICC/OCC 
cross-margining  program  to  be  more 
similar  to  the  cross-margining  program 
between  OCC  and  CME. 

ICC  has  fiinctioned  effectively  as  a 
registered  clearing  agency  for  the  past 
eighteen  months  and  the  Commissioa 
believes  that  ICC  continues  to  satisfy 
the  requirements  necessary  for 
registration  as  a  clearing  agency  as  set 
forth  in  section  17A(b)(3)  of  the  Act  In 
light  of  ICCs  past  performance  and  the 
need  for  ICC  to  provide  its  members 
continuity  of  service,  the  Commission 
believes  there  is  "good  cause"  pursuant 
to  section  19  to  extend  ICCs  registration 
as  a  clearing  agency  for  an  additional 
eighteen  months. 

//  is  therefore  ordered,  That  ICCs 
temporary  registration  as  a  clearing 
agency  be,  and  hereby  is,  extended 
through  April  3, 1993,  subject  to  the 
terms,  undertakings,  and  conditions 
specified  in  Securities  Exchange  Act 
Release  No.  26154.* 


'  loiter  from  James  C.  Yong.  Assistant  Secretary, 
ICC.  to  Jonathan  Kallman.  Assistant  Director, 
Division  of  Market  Regulation  ("Division"], 
Commission  (September  11.  ISSIJ. 

*  Securities  Exchange  Act  Release  No.  29696 
(September  16,  1991).  56  FR  47975. 

*  Securities  Exchange  Act  Release  No.  26154 
(October  3. 1988).  53  FR  38556. 

*  Securities  Exchange  Act  Release  No.  27879 
(April  5. 19B0).  S5  FR  13342. 

'  Supra  DOte  3. 


For  the  Comnrission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

JonatbaD  G.  Katiz. 

Secretary. 

(FR  Doc.  91-24301  Filed  lO-a-91;  8:45  am] 

WLLINQ  COOC  M10-01-II 


(Release  Na  34-29768;  FH«  Nes.  SR-MSE- 
91-14  and  SR-NYSE-91-30] 

Self-Regulatory  Organizations,  Notice 
of  Filing  of  Proposed  Rule  Changes  by 
the  Midwest  Stock  Exchange,  Inc.,  and 
the  New  Yorl(  Stock  Exchange,  Inc. 
Relating  to  Proposed  Extension  of 
Circuit  Breaker  Procedures 

September  30, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  the  Midwest  Stock  Exchange, 
Inc.  ("MSE")  and  the  New  York  Stock 
Exchange,  Inc,  ("NYSE")  (collectively, 
"the  Exchanges")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  on  September  12, 1991. 
and  September  18. 1991.  respectively, 
the  proposed  rule  changes  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organizations.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchanges  proposed  to  extend 
the  effectiveness  of  the  "circuit  breaker" 
provisions  (NYSE  rule  80B  and  MSE 
article  IX,  rule  lOA  ("circuit  breaker 
rules")  for  an  additional  year,  until 
October  31. 1992.  A  copy  of  the  NYSE's 
circuit  breaker  rule  is  attached  as 
Exhibit  A.  The  MSE's  circuit  breaker 
rule  is  substantially  identical  to  the 
NYSE's. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Role 
Changes 

In  their  filings  with  the  Commission, 
the  self-regulatory  organizations 
included  statement  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  changes  and  discussed  any 
comments  they  received  on  the 
proposed  rule  changes.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organizations  have 
prepared  summaries,  set  forth  in  section 


A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  circuit  breaker  rules  provide  that 
if  the  Dow  Jones  Industrial  Average  ' 
("DJIA")  falls  250  points  or  more  below 
its  previous  trading  day's  closing  value, 
trading  in  all  stocks  on  the  Exchanges 
will  halt  for  one  hour.  It  further  provides 
that  if  on  the  same  day  the  DJIA  drops 
400  points  or  more  from  its  previous, 
trading  day's  close,  trading  on  the 
Exchange  will  halt  for  two  hours. 

The  circuit  breaker  rules  were  enacted 
in  response  to  studies  of  the  October 
1987  market  break.  Following  the  market 
break,  numerous  market  analyses  and 
reports  were  undertaken.  One  such 
report  was  the  Interim  Report  of  the 
Working  Group  on  Financial  Markets 
issued  in  May  1988  by  the  Under 
Secretary  for  Finance  of  the  Department 
of  the  Treasury  and  the  Chairman  of  the 
Commission,  the  Commodities  Futures 
Trading  Commission  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Working  Group").  The 
Working  Group  recommended 
"coordinated  trading  halts  and 
reopenings  for  large,  rapid  market 
declines  that  threaten  to  create  panic 
conditions."  The  Working  Group 
specifically  recommended,  and  the 
Exchange  endorsed,  temporary  halts  in 
the  trading  of  all  stocks,  stock  options, 
and  stock  index  options  as  well  as 
trading  of  stock  futures  and  options  on 
stock  futures  when  the  DJIA  reaches 
certain  trigger  values,  which  are  more 
fully  discussed  below.  The  Presidential 
Task  Force  on  Market  Mechanisms  (the 
"Brady  Commission")  also  endorsed  the 
concept  of  coordinated  market  trading 
halts. 

The  Exchanges'  circuit  breaker  rules 
were  approved  by  the  Commission  on  a 
pilot  basis  in  OcUsber  1988,'  and  were 
extended  for  an  additional  year  in 
October  1989  '  and  again  in  October 
1990.*  These  pilots  are  due  to  expire  on 


•  17  CFR  200.3O-3(a)(5O). 


'  "Dow  Jones  Industrial  Avenge"  it.  a  marfcet  of 
Dow  Jones  &  Company. 

*  See  Securities  Exchange  Act  Release  No.  26198 
(October  19, 1988),  53  FR  41637  (order  approving 
NYSE  circuit  breaker  proposal):  and  Securities 
Exchange  Act  Release  No.  26216  (October  26, 1968), 
53  FR  44137  (order  approving  MSE  circuit  breaker 
proposals). 

*  See  Securities  Exchange  Act  Release  No.  27370 
(October  23. 1989),  54  FR  43881. 

*  See  Securities  Exchange  Act  Release  No.  28580 
(October  2S.  1990),  55  FR  43899. 


October  31, 1991.  Since  the  original 
adoption  of  the  rules  in  1988,  the  circuit 
breakers  have  not  been  triggered.  The 
exchanges  continues  to  believe  that 
coordinating  trading  halts  and 
reopenings  during  large,  rapid  market 
declines  is  a  viable  concept,  and  are, 
therefore,  seeking  to  extend  the 
effectiveness  of  the  circuit  breaker  rules 
for  another  year,  until  October  31, 1992. 

The  Exchanges  adopted  the  circuit 
breaker  rules  with  the  understanding 
that  all  United  States  stock  exchanges 
and  the  National  Association  of 
Securities  Dealers  would  adopt  rules  or 
procedures  substantively  identical  to  the 
Exchange's  circuit  breaker  rules  with 
respect  to  the  trading  of  stocks,  stock 
options  and  stock  index  options,  and 
that  the  Chicago  Board  of  Trade,  the 
Chicago  Mercantile  Exchange,  the 
Kansas  City  Board  of  Trade  and  the 
New  York  Futures  Exchange  would 
adopt  rules  halting  the  trading  of  stock 
index  futures  and  options  on  such 
futures  contracts  under  circumstances 
substantively  identical  to  those 
contained  in  the  circuit  breaker  rules. 
The  Exchanges  are  seeking  an  extension 
of  the  effectiveness  of  their  respective 
circuit  breaker  provisions  with  the 
understanding  that  the  market  centers 
referred  to  above  will  similarly  extend 
the  effectiveness  of  their  respective 
rules,  which  are  substantively  identical 
to  the  Exchanges'  circuit  breaker  rules. 

(b)  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  changes  is  the 
requirement  under  section  6(b)(5]  that 
an  exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impec^ments  to  and  perfect  the 
mechanism  of  a  free  and  open  maricet 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchanges  believe 
that  extending  the  effectiveness  of  the 
circuit  breaker  rules  for  an  additional 
year  is  consistent  with  these  objectives 
in  that  a  trading  halt  requirement  during 
a  period  of  significant  stress  can  be 
expected  to  provide  market  participants 
with  a  reasonable  opportunity  to 
become  aware  of  and  respond  to 
significant  price  movements,  thereby 
facilitating  in  an  orderly  manner  the 
maintenance  of  an  equilibrium  between 
buying  and  selling  interest. 

B.  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  Exchanges  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 


burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  from 
Members,  Participants  or  Others 

The  Exchanges  have  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  changes. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Uming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organizations  consent,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  changes,  or 

(B)  Institute  proceedings  to  determine 
whether  proposed  rule  changes  should 
be  disapproved. 

rv.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  such  Hling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organizations. 
All  submissions  should  refer  to  File  Nos. 
SR-MSE-91-14  and/or  NYSE-81-30  and 
should  be  submitted  by  October  30. 
1991. 


For  the  Commiuion,  by  the  Diviaion  of 
Market  Regulation,  pursuant  to  delegate 
authority. 

lonathon  G.  Katz, 
Secretary. 

Exhibit  A— Trading  Halts  Due  to 
Extraordinary  Market  Volatility 

Rule  BOB.  If  the  Dow  Jones  Industrial 
Average  SM  *  reaches  a  value  250  or 
more  points  below  its  closing  value  on 
the  previous  trading  day,  trading  in 
stocks  shall  halt  on  the  Exchange  and 
may  not  reopen  for  one  hour.  If,  on  the 
same  day,  the  average  subsequently 
reaches  a  value  400  or  more  points 
below  the  closing  value,  trading  in 
stocks  shall  halt  on  the  Exchange  and 
may  not  reopen  for  two  hours. 

Supplementary  Material 

.10.  The  restrictions  in  this  Rule  BOB 
shall  apply  whenever  the  Dow  Jones 
Industrial  Average  reaches  the  trigger 
values  notwithstanding  the  fact  that,  at 
any  given  time,  the  calculation  of  the 
value  of  the  average  may  be  based  on 
the  prices  of  less  than  all  of  the  stocks 
included  in  the  average. 

.20.  The  reopening  of  trading  following 
a  trading  halt  under  this  Rule  BOB  shall 
be  conducted  pursuant  to  procedures 
adopted  by  the  Exchange  and 
communicated  by  notice  to  its  members 
and  member  organizations. 

.30.  If  the  250-point  trigger  is  reached 
at  or  after  3  p.m.,  or  if  the  400-point 
trigger  is  reached  at  or  after  2  p.m.. 
trading  in  stocks  shall  halt  for  the 
remainder  of  the  day;  provided, 
however,  that  if  the  250-point  trigger  is 
reached  between  3  p.m.  and  3:30  p.m.,  or 
the  400-point  trigger  is  reached  between 
2  p.m.  and  3  p.nL,  the  Exchange  may  use 
abbreviated  reopening  procedures  either 
to  permit  trading  to  reopen  before  4  p.m. 
or  to  establish  closing  prices. 

.40.  Nothing  in  this  Rule  SOB  should  be 
construed  to  limit  the  ability  of  the 
Exchange  to  otherwise  halt  or  suspend 
the  trading  in  any  stock  or  stocks  traded 
on  the  Exdiange  pursuant  to  any  other 
Exchange  rule  or  policy. 

[FR  Doc  01-24254  Filed  10-8-91:  8:45  am] 
MUJNO  coot  Mio-ei-ii 


*  IXnv  |one«  Indutthal  Average"  M  ■  •emioe 
mark  of  Oow  Jodm  S  Campany,  Inc. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-29772;  File  No.  SR-NASD- 

91-421 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  the  Definition  of  Branch 
Office 

October  1. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  August  15. 1991.  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  of  "SEC")  a 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  has  proposed  an 
amendment  to  article  III.  Securities  and 
Exchange  Commission  27  of  the  Rules  of 
Fair  Practice  to  codify  the  definition  of 
branch  office.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized:  proposed 
deletions  are  in  brackets. 

Supervision 

Section  27  *  *  • 
Definitions  *  *  * 

(g)(2)  Branch  Office  means  any 
location  identified  by  any  means  to  the 
public  or  customers  as  a  location  at 
which  the  member  conducts  an 
investment  banking  or  securities 
business,  excluding: 

(i)  Any  location  identified  (solely]  in  a 
telephone  directory  line  listing  or  on  a 
business  card  or  letterhead,  which 
listing,  card,  or  letterhead  also  sets  forth 
the  address  and  telephone  number  of 
the  branch  office  or  OSJ  of  the  firm  from 
which  the  person(s)  conducting  business 
at  the  non-branch  location  are  directly 
supervised  (.); 

(ii)  Any  location  referred  to  in  a 
member  advertisement,  as  this  term  is 
defined  in  article  III.  section  35  of  the 
NASD  Rules  of  Fair  Practice,  by  its 
local  telephone  number  and/or  local 
post  office  box  provided  that  such 
reference  may  not  contain  the  address 
of  the  non-branch  location  and,  further 
that  such  reference  also  sets  forth  the 
address  and  telephone  number  of  the 
branch  office  or  OSJ  of  the  firm  from 
which  the  person(s)  conducting  business 


at  the  non-branch  locations  are  directly 
supervised;  or 

(Hi)  Any  location  identified  by 
address  in  a  member's  sales  literature, 
as  this  term  is  defined  in  article  III, 
section  35  of  the  NASD  Rules  of  Fair 
Practice  provided  that  the  sales 
literature  also  sets  forth  the  address  and 
telephone  number  of  the  branch  office 
or  OSJ  of  the  firm  from  which  the 
person(s)  conducting  business  at  the 
non-branch  locations  are  directly 
supervised. 

(g)(3)  A  member  may  substitute  a 
central  office  address  and  telephone 
number  for  the  supervisory  branch 
office  and  OSJ  locations  referred  to  in 
paragraph  (g)(2)  above  provided  it  can 
demonstrate  to  the  NASD  District  Office 
having  jurisdiction  over  the  member 
that  it  has  in  place  a  significant  and 
geographically  dispersed  supervisory 
system  appropriate  to  this  business  and 
that  any  investor  complaint  received  at 
the  central  site  is  provided  to  and 
resolved  in  conjunction  with  the  office 
or  offices  with  responsibility  over  the 
non-branch  business  location  involved 
in  the  complaint. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 

Change 

(a)  In  1989.  in  response  to  requests 
from  members,  a  committee  of  the  Board 
of  Governors  ("Board")  issued  several 
interpretations  under  article  III,  section 
27(g)(2)  of  the  NASD  Rules  of  Fair 
Practice,  to  clarify  the  rules's  definition 
of  branch  office  and  the  exemption  from 
branch  office  registration  available  for 
non-branch  business  locations  that  meet 
certain  conditions  under  the  rule.  These 
interpretations  were  reviewed  by  the 
Board  in  November,  1989,  and  were 
approved  for  publication  in  the  NASD 
Regulatory  &  Compliance  Alert 
(February  1990).  The  interpretations 
were  relied  upon  for  more  than  one  year, 
and  were  found  to  be  workable  in 
practice.  Consequently,  the  NASD  has 


decided  to  codify  the  terms  of  the 
interpretations. 

The  NASD  is  proposing  to  codify 
these  interpretations  into  the  definition 
of  branch  office  by  amending  subsection 
(g)  of  article  III,  section  27  of  the 
NASD's  Rules  of  Fair  Practice.  Under 
the  current  rule,  a  location  may  be 
exempt  from  registration  as  a  branch 
office  if  it  is  identified  to  the  public  only 
in  telephone  book  Ustings,  on  business 
cards,  or  on  stationery,  that  also 
included  the  address  and  telephone 
number  of  the  branch  office  or  the  office 
of  supervisory  jurisdiction  ("OSJ") 
responsible  for  supervising  the  non- 
branch  business  location. 

Under  proposed  subsection  (gl(2)(ii), 
members'  advertisements  may  include  a 
local  telephone  number  and/or  a  local 
post  office  box  if  the  advertisements 
also  identify  the  location  and  telephone 
number  of  the  appropriate  supervising 
branch  office  or  OSJ.  These 
advertisements  may  not.  however, 
include  the  address  of  the  non-branch 
location. 

In  addition,  imder  proposed 
subsection  (g)(2)(iii).  members'  sales 
literature  may  also  include  the  local 
address  of  a  non-branch  business 
location,  so  long  as  the  location  and 
telephone  number  of  the  appropriate 
supervisory  branch  office  or  OSJ  of  the 
member  is  identified. 

Proposed  subsection  (g)(3)  allows  a 
member  to  use  the  firm's  main  office 
address  and  telephone  number  for  reply 
purposes  on  sales  literature, 
advertisements,  business  cards,  and 
business  stationery.  A  member  wishing 
to  use  the  address  and  telephone 
number  of  the  main  o^ce  must 
demonstrate,  however,  that  it  maintains 
a  significant  and  geographically- 
dispersed  supervisory  system 
appropriate  to  its  business.  Moreover, 
any  complaints  received  by  the  main 
office  must  be  forwarded  to  the  office  or 
offices  with  jurisdiction  over  the  non- 
branch  business  location. 

The  NASD  notes  that  these 
exemptions  from  the  branch  office 
definition  were  intended  as  a 
reasonable  accommodation  to  member 
firms  with  widely  dispersed  sales 
personnel  selling  limited  product  lines 
such  as  variable  contracts  and  mutual 
funds.  Branch  office  registration  would 
still  be  required  for  locations  that  (i) 
perform  any  function  under  the 
definition  of  Office  of  Supervisory 
Jurisdiction:'  (ii)  publicly  display 


'  Under  the  NASD  Rules  of  Fair  Practice  Office  of 
Supervisory  Jurisdiction  means  any  office  of  a 
member  at  which  any  one  or  more  of  the  following 

Continued 
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signage  other  than  on  lobby  directories 
or  doors  in  the  internal  corridors  of  an 
office  building;  (iii)  operate  from  public 
areas  of  buildings,  such  as  bank 
branches,  even  when  such  locations  are 
temporarily  staffed;  or  (iv)  advertise  an 
address  in  any  public  media. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(6)  of  the 
Act,  which  requires  in  pertinent  part, 
that  the  Association  adopt  and  amend 
its  rules  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  the  investors  and 
the  public  interest,  in  that  it  will  require 
that  all  locations  conducting  investment 
banking  or  securities  business  be 
registered  and  supervised  uniformly. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  [:] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  Its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


functioni  Ukn  place:  (i)  Order  execution  and/or 
market  making;  (ii)  structuring  of  public  offerings  or 
private  placements:  (iii]  maintaining  custody  of 
customers'  funds  and/or  securities:  (iv)  final 
acceptance  (approval)  of  new  accounts  on  behalf  of 
the  member,  (v)  review  and  endorsement  of 
customer  order,  pursuant  to  article  III,  section  27(d]: 
(vi)  flnal  approval  of  advertising  or  sales  literature 
for  use  by  persons  associated  with  the  member, 
pursuant  to  article  IlL  section  33(bNl)  of  the  Rules 
of  Fair  Practice:  or  (vti)  responsibility  for 
sapervising  Ibe  actlvitie*  of  persona  associated  with 
the  member  at  one  or  more  other  branch  office*  of 
the  member. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 

Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  October  30, 1991. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doa  91-24253  Filed  10-8-91;  8:45  am] 
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Self-Regulatory  Organizations;  Notic* 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  inc. 
Relating  to  Extension  of  the 
Effectiveness  of  Auxiliary  Closing 
Procedures  for  Expiration  Fridays  for 
an  Additional  Year. 

October  1, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  September  12, 1991  the 
New  York  Stock  Exchange,  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  TTie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


L  Self-Regalatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  extend  the 
pilot  program  for  auxiliary  closing 
procedures  utilized  on  "Expiration 
Fridays"  for  market-on-close  ("MOC") 
orders  associated  with  the  expiration 
and  settlement  of  stock  index  futures, 
index  options,  and  options  on  stock 
index  futures.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below 
and  is  set  forth  in  sections  A,  B,  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

Since  September  1988,  the  Exchange 
has  utilized  auxiliary  closing  procedures 
on  days  when  stock  index  futures,  stock 
index  opb'ons  and  options  on  stock 
index  futures  (collectively,  "derivative 
instnmients"]  expire  or  settle 
concurrently.  Since  November,  1988.  the 
Exchange  has  used  these  auxiliary 
closing  procedures  for  each  monthly 
expiration  Friday.  These  procedures 
currently  require  the  entry  by  3  p.m.  of 
all  MOC  orders  in  positions  relating  to 
any  strategy  involving  any  index 
derivative  product.  The  procedures  also 
require  the  specialist  to  make  public 
MOC  order  imbalances  of  50,000  shares 
or  more  in  the  so-called  pilot  stocks  *  as 


■  These  procedures  were  approved  by  the 
Commission  on  a  pilot  basis  for  a  one  year  period 
beginning  In  November.  1988  and  extending  through 
October.  1989.  and  then  were  extended  for  the  first 
time  through  October.  1960,  and  again  through 
October,  1991.  See  Securities  Exchange  Act  Release 
No.  28293  (November  17, 1988).  53  FR  47599:  No. 
26408  (December  29. 1988),  54  m  343  (approving  File 
No.  SR-NYSE-88-3r):  No.  27448  (November  18, 
1989).  54  FR  48343  (approving  File  No.  SR-NYSE-89- 
38):  and  No.  28564  (October  22.  1900).  S5  FK  43427 
(approving  File  No.  SR-NYSE-90-49). 

•  TTie  expiration  Friday  procedures  apply  to  52 
pilot  stocks  on  a  list  consisting  of  the  50  highest- 
weighted  Standard  &  Poor's  500  Index  stocks,  bated 
on  market  values,  and  any  of  the  20  Major  Market 
Index  stocks  not  among  the  50  highest-weighted 
stocks. 
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soon  as  possible  after  3  p.m.  and  then 
again  after  3:30  p.m.  Any  MOC  orders 
entered  after  3  p.m.  must  o^set  a 
published  imbalance. 

The  Commission  granted  approval  of 
the  pilot  period  for  these  closing 
procedures  discussed  above  in 
Securities  Exchange  Act  Release  No. 
24608,  and  first  renewed  the  extension 
of  the  pilot  for  an  additional  year  in 
Securities  Exchange  Act  Release  No. 
27448,  dated  November  16, 1989,  and 
again,  until  October  31, 1991,  in 
Securities  Exchange  Act  Release  No. 
28564.  dated  October  22, 1990.'  At  the 
time  these  procedures  were  filed,  the 
Exchange  bad  hoped  that  during  the 
pilot  year  all  options  and  futures 
markets  would  base  the  settlement  price 
of  their  derivative  products  on  opening, 
rather  than  on  closing.  Exchange  prices. 

As  the  settlement  price  of  certain 
derivative  products  continues  to  be 
based  on  closing  NYSE  prices,  the 
Exchange  believes  it  is  appropriate  to 
extend  the  pilot  program  for  auxiliary 
closing  procedures  on  expiration  Fridays 
for  another  year.  These  procedures  have 
proven  to  be  an  effective  means  of 
reducing  some  of  the  excess  market 
volatihty  which  may  result  from  entering 
MOC  orders  related  to  trading  strategies 
involving  index  derivative  products. 
Accordingly,  the  Exchange  is  seeking  at 
this  time  to  continue  to  use  these 
products  on  expiration  Fridays. 

The  Exchange  continues  to  believe, 
however,  that  concerns  about  excess 
market  volatility  that  may  be  associated 
with  the  expiration  or  settlement  of 
derivative  index  products  would  be 
most  appropriately  addressed  if  the 
expiration  or  settlement  value  of  all 
such  products  were  based  on  the  NYSE 
opening  rather  than  the  closing  price  on 
the  last  business  day  prior  to  the 
expiration  or  settlement  of  the  product. 

(b)  Statutory  Basis 

The  statutory  basis  under  the  Act  for 
this  proposed  rule  change  is  section 
6(b)(5).  which  requires  that  the  rules  of 
the  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of, 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conunission,  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of 
section  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-31  and  should  be  submitted  by 
October  30. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz. 

Secretary. 

(FR  Doc.  91-24258  Filed  10-6-91:  8:45  ami 
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[Release  No.  34-29767;  File  No.  SR- 
PSE-91-091 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Interest  on  Arbitration  Awards 

September  30. 1991. 

On  May  28. 1991.  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  rule  19b-4  thereunder,*  a 
proposed  rule  change  to  amend  the 
PSE's  arbitration  rules  relating  to  the 
service  of  documents  and  the  payment 
of  interest  on  arbitration  awards. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
29350  (June  20, 1991),  56  FR  29507  (June 
27, 1991).  No  comments  were  received 
on  the  proposed  rule  change.' 

Current  PSE  Rule  12.29(g)  provides 
that  arbitrators  may  award  interest  as 
they  deem  appropriate.  This  rule  also 
provides  that  arbitration  awards  are  to 
bear  interest  from  the  date  of  decision 
until  payment.  Current  rule  12.29(h) 
requires  the  payment  of  the  awards 
within  thirty  days  of  receipt  unless  a 
motion  to  vacate  has  been  filed  with  a 
court  of  competent  jurisdiction.  The  PSE 
proposes  to  retain  the  authority  in  Rule 
12.29(g)  for  the  arbitrators  to  award 
interest  as  they  deem  appropriate  but 
seeks  to  revise  the  Rule's  requirement 
for  payment  of  interest  on  awards  from    . 
the  date  of  the  decision.  As  amended. 
Rules  12.29(g)  and  12.29(h)  would 
provide  that  an  arbitration  award  shall 
bear  interest  from  the  date  of  the  award 
if  the  award  is  not  paid  within  thirty 
days  of  receipt,  if  the  award  is  the 
subject  of  a  motion  to  vacate  which  is   . 
denied  by  a  court  of  competent 
jurisdiction,  or  as  specified  by  the 
arbitrator(8)  in  the  award.  Rule  12.29 
would  continue  to  specify  that  interest 
shall  be  assessed  at  the  legal  rate,  if 
any.  then  prevailing  in  the  state  where 
the  award  was  rendered,  or  at  a  rate  set 
by  the  arbitrators. 

The  PSE  states  that  the  proposed  rule 
change  is  based  on  a  rule  change 
approved  by  the  Securities  Industry 
Conference  on  Arbitration  ("SICA")  at 
its  April  1991  meeting.  The  PSE  states 
that  the  proposal  was  prompted  by  the 


*  See  note  1.  fupra. 


*  17  CFR  20O.3O-3(a)(lZ)  (1990). 


>  15  U.S.C.  78«(b)(l)  (1988). 

•  17  CFR  24ai9b-4  (1990). 

•  The  portion  of  the  proposed  rule  change  that 
amended  the  PSE*!  rule*  relating  to  the  service  of 
doctunents  was  approved  by  the  Conunission  on  an 
accelerated  l>asis  in  Seoirities  Exchange  Act 
Release  No.  29350. 
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potential  unfairness  in  the  current 
arbitration  rules  resulting  to  the  paying 
party  who  may  have  to  pay  interest  for 
delays  beyond  his  or  her  control,  e.g,, 
delays  in  processing  and  mailing  the 
decision  between  the  Exchange  and  the 
arbitrators.  Thus,  the  PSE  argues  that 
the  proposed  rule  change  is  designed  to 
eliminate  the  unfairness  resulting  to  a 
party  paying  the  award  and  to  provide 
an  incentive  to  pay  the  award  within 
thirty  days  while  still  providing  the 
arbitrators  with  discretion  to  award 
interest  from  the  date  of  the  award. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
section  8(b)(5)  of  the  Act.*  Section 
6(b)(5)  of  the  Act  requires  that  a 
national  securities  exchange  have  rules 
that  are  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  PSE's 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  6(b)(5)  of  the 
Act  in  (hat  the  amendments  should 
improve  the  procedures  for 
administering  arbitration  proceedings. 
The  Commission  further  believes  that 
the  proposed  rule  change  appropriately 
balances  the  need  to  strengthen  investor 
confidence  in  the  arbitration  system 
with  the  need  to  maintain  arbitration  as 
a  form  of  dispute  resolution  that 
provides  for  the  equitable  and  efficient 
administration  of  justice. 

The  Commission  believes  that  the 
proposal  should  further  the  objectives  of 
section  6(b)(5)  of  the  Act  because  the 
proposed  amendment  is  designed  to 
allow  a  reasonable  period  of  time  for 
administrative  processing  of  award 
payments  without  the  payment  of 
interest.  The  Commission  also  believes 
that  the  proposed  amendments  should 
eliminate  any  confusion  for  paying 
parties  In  determining  the  current 
amount  of  interest  owed  given  delays 
beyond  their  control,  e.g.,  delays  in 
processing  and  mailing  the  decision 
between  the  Exchange  and  the 
arbitrators.  At  the  same  time,  the 
proposal  should  provide  an  incentive  for 
the  paying  party  to  comply  with  the 
payment  of  the  award  within  thirty 
days.  As  a  result,  the  Commission 
believes  that  the  proposal  should 
encourage  prompt  payment  of 
arbitration  awards  and  increase 
confidence  in  the  arbitration  process. 


The  Commission  also  believes  that  it 
is  appropriate  for  the  rule  to  continue  to 
require  thai  all  monetary  awards  be 
paid  within  thirty  days  of  receipt  unless 
a  motion  to  vacate  has  been  fded  with  a 
court  of  competent  jurisdiction.  This 
provision  should  preserve  the  paying 
party's  ability  to  seek  review  of  the 
award  in  court  while  postponing 
temporarily  the  payment  of  that  award 
under  the  requirements  of  the  PSE's  rule. 
Conversely,  because  the  proposal 
provides  that  an  award  shall  bear 
interest  from  the  date  of  the  arbitration 
award  if  the  award  was  the  subject  of  a 
motion  to  vacate  that  is  denied  by  a 
court,  the  proposal  should  help  to 
protect  the  payee's  interest  in  the  receipt 
of  an  arbitration  award  without 
unreasonable  or  unjustifiable  delay. 

Finally,  the  Commission  believes  that 
it  is  appropriate  to  allow  arbitrators 
discretion  in  awarding  interest  on  the 
payment  of  awards  from  the  date  of  the 
award.  This  provision  should  help  the 
arbitrators  to  design  an  award  that  fully, 
fairly  and  promptly  compensates  a  party 
for  economic  damages  incurred. 

The  PSE  developed  these  amendments 
to  its  arbitration  rules  through  the 
auspices  of  the  SICA.  The  securities 
industry's  self-regulatory  organizations 
("SRO")  have  worked  together  over  the 
past  twelve  years  to  develop  uniform 
arbitration  rules  through  the  SICA, 
which  is  comprised  of  a  representative 
from  each  SRO  that  administers  an 
arbitration  program,'  a  representative  of 
the  securities  industry,  and  four 
representatives  of  the  public.  The 
Commission  was  instrumental  in 
promoting  the  formation  of  SICA  in  1977 
and.  since  that  time,  has  maintained  a 
strong  and  continual  interest  in  the 
arbitration  rules  and  procedures  in  place 
at  the  various  SROs.  including  the  PSE. 
As  noted  above,  the  proposed 
amendment  to  the  PSE's  arbitration 
rules  is  based  on  a  rule  change 
approved  by  SICA  at  its  April  1991 
meeting.  The  Commission  has 
considered  carefully  the  PSE's  proposed 
rule  change  to  adopt  SICA's  recent 
proposal  and  fmds.  for  the  reasons  set 
forth  above,  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 


*  15  U.S.C  78(0(5)  (1988). 


*  The  SROs  that  administer  an  arbitration 
program  are  the  PSE,  the  New  York.  American, 
Boston.  Cincinnati,  Midwest,  and  the  Philadelphia 
Stock  Exchanges,  the  Chicago  Board  Options 
Exchange,  the  National  Association  of  Securities 
Dealers,  and  the  Municipal  Securities  Rulemaking 
Board. 

•  15  U.S.C  78s(b)(2)  (1988). 


For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

lonathan  G.  Katz. 

Secretary. 

[FR  Doc.  91-24255  Filed  10-6-91;  8:45  am] 

BILUNQ  COOC  Mlft-01-M 


[ReleaM  No.  34-29766;  Rl«  No.  SR-PSE- 
91-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Imnrtedlate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  Inc^  Relating 
to  Constitutional  Amendments  to  Add 
a  Fifth  Public  Governor  to  the  PSE 
Board  of  Governors 

September  30, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  September  10, 1991,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  PSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE.  pursuant  to  rule  19b-4  of  the 
Act,  has  submitted  a  proposed  rule 
change  to  amend  Article  II,  section  1(a) 
and  Article  III,  section  2(a)  of  the  PSE 
Constitution  to  provide  for  an  additional 
public  Governor  on  its  Board  of 
Governors  ("Board"), 

II.  Self-Regidatory  Organlzadon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  item 
IV  below.  The  PSE  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


'  17  CFR  200JO-3(a)(12)  (1900). 
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soon  as  possible  after  3  p.m.  and  then 
again  after  3:30  p.m.  Any  MOC  orders 
entered  after  3  p.m.  must  offset  a 
published  imbalance. 

The  Commission  granted  approval  of 
the  pilot  period  for  these  closing 
procedures  discussed  above  in 
Securities  Exchange  Act  Release  No. 
24608.  and  first  renewed  the  extension 
of  the  pilot  for  an  additional  year  in 
Securities  Exchange  Act  Release  No. 
27448.  dated  November  18. 1989.  and 
again,  until  October  31. 1991.  in 
Securities  Exchange  Act  Release  No. 
28564,  dated  October  22. 1990."  At  the 
time  these  procedures  were  filed,  the 
Exchange  had  hoped  that  during  the 
pilot  year  all  options  and  futures 
markets  would  base  the  settlement  price 
of  their  derivative  products  on  opening, 
rather  than  on  closing.  Exchange  prices. 

As  the  settlement  price  of  certain 
derivative  products  continues  to  be 
based  on  closing  NYSE  prices,  the 
Exchange  believes  it  is  appropriate  to 
extend  the  pilot  program  for  auxiliary 
closing  procedures  on  expiration  Fridays 
for  another  year.  These  procedures  have 
proven  to  be  an  effective  means  of 
reducing  some  of  the  excess  market 
volatility  which  may  result  from  entering 
MOC  orders  related  to  trading  strategies 
involving  index  derivative  products. 
Accordingly,  the  Exchange  is  seeking  at 
this  time  to  continue  to  use  these 
products  on  expiration  Fridays. 

The  Exchange  continues  to  believe, 
however,  that  concerns  about  excess 
market  volatility  that  may  be  associated 
with  the  expiration  or  settlement  of 
derivative  index  products  would  be 
most  appropriately  addressed  if  the 
expiration  or  settlement  value  of  all 
such  products  were  based  on  the  NYSE 
opening  rather  than  the  closing  price  on 
the  last  business  day  prior  to  the 
expiration  or  settlement  of  the  product. 

(b)  Statutory  Basis 

The  statutory  basis  under  the  Act  for 
this  proposed  rule  change  is  section 
6(b)(5).  which  requires  that  the  rules  of 
the  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Conimission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argximents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of 
section  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-31  and  should  be  submitted  by 
October  30, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
lonathan  G.  Katz. 
Secretary. 
[PR  Doc.  91-24258  Filed  10-6-91;  8:45  am| 
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[Release  No.  34-29767;  File  No.  SR- 
PSE-91-091 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Interest  on  Arbitration  Awards 

Septembers,  1991. 

On  May  28, 1991,  the  Pacific  Stock 
Exchange,  Inc.  ( "PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  rule  19b-4  thereunder.*  a 
proposed  rule  change  to  amend  the 
PSE's  arbitration  rules  relating  to  the 
service  of  documents  and  the  payment 
of  interest  on  arbitration  awards. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
29350  (June  20, 1991).  56  FR  29507  (June 
27, 1991).  No  comments  were  received 
on  the  proposed  rule  change.' 

Current  PSE  Rule  12.29(g)  provides 
that  arbitrators  may  award  interest  as 
they  deem  appropriate.  This  rule  also 
provides  that  arbitration  awards  are  to 
bear  interest  from  the  date  of  decision 
until  payment.  Current  rule  12.29(h) 
requires  the  payment  of  the  awards 
within  thirty  days  of  receipt  unless  a 
motion  to  vacate  has  been  filed  with  a 
court  of  competent  jurisdiction.  The  PSE 
proposes  to  retain  the  authority  in  Rule 
12.29(g)  for  the  arbitrators  to  award 
interest  as  they  deem  appropriate  but 
seeks  to  revise  the  Rule's  requirement 
for  payment  of  interest  on  awards  from 
the  date  of  the  decision.  As  amended. 
Rules  12.29(g)  and  12.29(h)  would 
provide  that  an  arbitration  award  shall 
bear  interest  from  the  date  of  the  award 
if  the  award  is  not  paid  within  thirty 
days  of  receipt,  if  the  award  is  the 
subject  of  a  motion  to  vacate  which  is 
denied  by  a  court  of  competent 
jurisdiction,  or  as  specified  by  the 
arbitrator(s)  in  the  award.  Rule  12.29 
would  continue  to  specify  that  interest 
shall  be  assessed  at  the  legal  rate,  if 
any,  then  prevailing  in  the  state  where 
the  award  was  rendered,  or  at  a  rate  set 
by  the  arbitrators. 

The  PSE  states  that  the  proposed  rule 
change  is  based  on  a  rule  change 
approved  by  the  Securities  Industry 
Conference  on  Arbitration  ("SICA")  at 
its  April  1991  meeting.  The  PSE  states 
that  the  proposal  was  prompted  by  the 


*  See  note  1.  $upro. 


*  17  CFR  200.3O-3(a)(12)  (1990). 


•15U.S.C.78e(b)(l)(1988). 

•  17  CFR  24ai9b-«  (1990). 

•  The  portion  of  the  proposed  rule  change  that 
amended  the  PSE's  rules  relating  to  the  service  of 
documents  was  approved  by  the  Commission  on  an 
accelerated  basis  in  Securities  Exchange  Act 
Release  No.  29350. 


potential  unfairness  in  the  current 
arbitration  rules  resulting  to  the  paying 
party  who  may  have  to  pay  inlerestfor 
delays  beyond  his  or  her  control,  e.g., 
delays  in  processing  and  mailing  the 
decision  between  the  Exchange  and  the 
arbitrators.  Thus,  the  PSE  argues  that 
the  proposed  rule  change  is  designed  to 
eUminate  the  unfairness  resulting  to  a 
party  paying  the  award  and  to  provide 
an  incentive  to  pay  the  award  within 
thirty  days  while  still  providing  the 
arbitrators  with  discretion  to  award 
interest  from  the  date  of  the  award. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
section  6(b)(5)  of  the  Act.*  Section 
6(b)(5)  of  the  Act  requires  that  a 
national  securities  exchange  have  rules 
that  are  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
'  investors  and  the  public  interest.  The 
Commission  believes  that  the  PSE's 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  6(b)(5)  of  the 
Act  in  that  the  amendments  should 
improve  the  procedures  for 
administering  arbitration  proceedings. 
The  Commission  further  believes  that 
the  proposed  rule  change  appropriately 
balances  the  need  to  strengthen  investor 
confidence  in  the  arbitration  system 
with  the  need  to  maintain  arbitration  as 
a  form  of  dispute  resolution  that 
provides  for  the  equitable  and  efficient 
administration  of  justice. 

The  Commission  believes  that  the 
proposal  should  further  the  objectives  of 
section  6(b)(5)  of  the  Act  because  the 
proposed  amendment  is  designed  to 
allow  a  reasonable  period  of  time  for 
administrative  processing  of  award 
payments  without  the  payment  of 
interest.  The  Commission  also  believes 
that  the  proposed  amendments  should 
eliminate  any  confusion  for  paying 
parties  in  determining  the  current 
amount  of  interest  owed  given  delays 
beyond  their  control,  e.g.,  delays  in 
processing  and  mailing  the  decision 
between  the  Exchange  and  the 
arbitrators.  At  the  same  time,  the 
proposal  should  provide  an  incentive  for 
the  paying  party  to  comply  with  the 
payment  of  the  award  within  thirty 
days.  As  a  result,  the  Commission 
believes  that  the  proposal  should 
encourage  prompt  payment  of 
arbitration  awards  and  increase 
confidence  in  the  arbitration  process. 


The  Commission  also  believes  that  it 
is  appropriate  for  the  rule  to  continue  to 
require  that  all  monetary  awards  be 
paid  within  thirty  days  of  receipt  unless 
a  motion  to  vacate  has  been  filed  with  a 
court  of  competent  jurisdiction.  This 
provision  should  preserve  the  paying 
party's  ability  to  seek  review  of  the 
award  in  court  while  postponing 
temporarily  the  payment  of  that  award 
under  the  requirements  of  the  PSE's  rule. 
Conversely,  because  the  proposal 
provides  that  an  award  shall  bear 
interest  from  the  date  of  the  arbitration 
award  if  the  award  was  the  subject  of  a 
motion  to  vacate  that  is  denied  by  a 
court,  the  proposal  should  help  to 
protect  the  payee's  interest  in  the  receipt 
of  an  arbitration  award  without 
unreasonable  or  unjustifiable  delay. 

Finally,  the  Commission  believes  that 
it  is  appropriate  to  allow  arbitrators 
discretion  in  awarding  interest  on  the 
payment  of  awards  from  the  date  of  the 
award.  This  provision  should  help  the 
arbitrators  to  design  an  award  that  fully, 
fairly  and  promptly  compensates  a  party 
for  economic  damages  incurred. 

The  PSE  developed  these  amendments 
to  its  arbitration  rules  through  the 
auspices  of  the  SICA.  The  securities 
industry's  self-regulatory  organizations 
("SRO")  have  worked  together  over  the 
past  twelve  years  to  develop  uniform 
arbitration  rules  through  the  SICA, 
which  is  comprised  of  a  representative 
from  each  SRO  that  administers  an 
arbitration  program,*  a  representative  of 
the  securities  industry,  and  four 
representatives  of  the  public.  The 
Commission  was  instrumental  in 
promoting  the  formation  of  SICA  in  1977 
and,  since  that  time,  has  maintained  a 
strong  and  continual  interest  in  the 
arbitration  rules  and  procedures  in  place 
at  the  various  SROs,  including  the  PSE. 
As  noted  above,  the  proposed 
amendment  to  the  PSE's  arbitration 
rules  is  based  on  a  rule  change 
approved  by  SICA  at  its  April  1991 
meeting.  The  Commission  has 
considered  carefully  the  PSE's  proposed 
rule  change  to  adopt  SICA's  recent 
proposal  and  finds,  for  the  reasons  set 
forth  above,  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

//  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 


*  15  U.S.C.  78(0(5)  (1988). 


'  The  SROs  that  adminider  an  arbitration 
program  are  the  PSE,  the  New  York.  American. 
Boston,  Cincinnati,  Midwest,  and  the  Philadelphia 
Stock  Exchanges,  the  Chicago  Board  Options 
Exchange,  the  National  Association  of  Securities 
Dealers,  and  the  Municipal  Securities  Rulemaking 
Board. 

•  IS  U.S.C.  78a(b)(2)  (1988). 


For  the  Conunission.  by  the  Diviiion  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

(onathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-24255  Filed  10-»-ei;  8:45  am] 
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(RvtmiM  No.  34-29766;  FU«  Na  8R-PSE- 

91-31] 

Self-Rsgulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  Inc,  Relating 
to  Constitutional  Amendments  to  Add 
a  Fifth  Public  Governor  to  the  PSE 
Board  of  Governors 

September  30, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  September  10, 1991,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  PSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organiiation's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE,  pursuant  to  rule  19b-4  of  the 
Act,  has  submitted  a  proposed  rule 
change  to  amend  Article  II,  section  1(a) 
and  Article  III,  section  2(a)  of  the  PSE 
Constitution  to  provide  for  an  additional 
public  Governor  on  its  Board  of 
Governors  ("Board"). 

II.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  item 
IV  below.  The  PSE  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


'  17  CFR  200.30-^a)(12)  (1990). 
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A.  Self-Regulatory  Organization'* 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently.  Article  II  of  the  PSE 
Constitution  provides  for  seventeen 
elected  Governors,  of  whom  four  are 
representatives  of  the  public*  The 
proposed  rule  change  will  provide  for 
one  additional  public  Governor,  and  will 
thereby  increase  the  total  number  of 
elected  Governors  to  eighteen.  In 
approving  this  constitutional 
amendment  the  Board  considered  the 
major  contributions  of  the  four  current 
public  Governors  and  their  increased 
time  commitment  to  Exchange  matters. 
The  Board  noted  that  the  public 
Governors  bring  expertise  in  areas  other 
than  securities  to  the  Exchange,  for 
example,  technology,  finance,  and 
banking.  Most  significantly,  the  public 
Governors  represent  the  impartial 
interest  of  the  public. 

The  proposed  rule  filing  is  consistent 
with  section  6[b](3]  and  section  6(b)(5) 
of  the  Act  in  that  it  will  assiu^  a  fair 
representation  of  Exchange  members  in 
the  selection  of  Governors  and 
administration  of  Exchange  affairs,  and 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  amendments  impose  a  burden 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  Received  on 
the  Proposed  Rule  Change  from 
Members.  Participants  or  Others 

The  constitutional  amendments  were 
approved  by  the  PSE's  Board  of 
Governors  on  July  25. 1991  and  were 
approved  by  the  PSE  membership  on 
August  30. 1991  in  accorance  with 
Article  XVII  of  the  PSE  Constitution. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change  is 
concerned  solely  with  the 
administration  of  the  PSE,  it  has  become 
effective  upon  fiUng  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Seciuities  Exchange  Act  Rule  19b- 


4.*  At  any  time  within  60  days  of  the 

filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-91-31  and  should  be  submitted  by 
October  30. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looathan  G.  Katz. 
Secretary. 

[FR  Doc.  91-24256  FUed  10-S-«1:  8:45  amj 
BtUJNQCOOC  Mi«-ei-ii 


[ReL  No.  IC-1S342;  No.  •11-1715] 

MONY  Variable  Account-A;  Application 

October  3. 1991. 

agency:  Securities  and  Exchange 
Commission  ("SEC). 

ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1S40  (the  "1940  Act"). 

APPUCANT:  The  MONY  Variable 
Account-A  ("VA-A"). 


'  The  PSE.  in  1990.  amended  il»  Constitution  to 
add  an  additional  public  Governor  to  its  Board  and 
to  increase  the  total  number  of  elected  Governors 
from  sixteen  to  seventeen.  See  Securities  Exchange 
Act  Release  No.  27714  (February  20. 1990).  55  FR 
6718  (February  26. 1990)  (Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed  Rule  Change) 
(File  No.  SR-PSE-flO-0e>. 


*  The  Commission  believes  that  becauss  the 
proposed  rule  change  is  merely  adding  one  public 
Governor,  it  is  acceptable  to  categorize  it  as 
concerned  solely  with  the  administration  of  the 
Exchange.  If  the  PSE  in  the  future  would  propose  to 
make  more  substantial  changes  to  its  Board 
composition,  then  it  would  have  to  file  a  propoaad 
rule  change  pursuant  to  section  10(bM2)  of  the  Act. 


RELEVANT  1940  ACT  SECTION:  Order 

requested  under  section  8(f). 
SUMMARY  OF  APPUCATIOW  VA-A  seeks 
an  order  declaring  that  it  has  ceased  to 
be  an  investment  company  as  defined 
by  the  1940  Act. 

nuNQ  DATE:  The  application  was  filed 
on  November  5, 1990,  and  amended  on 
April  12, 1991  and  August  5, 1991. 
HEARING  OR  NOTIRCATION  OF  HEARING: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on    . 
October  28, 1991.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  VA-A  with 
the  request  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit,  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
VA-A,  1740  Broadway,  New  York,  NY 
10019. 

FOR  FURTHER  INFORMATION  CONTACT 
Thomas  Bisset,  Attorney  (202)  272-2058. 
or  Heidi  Stam,  Assistant  Chief  (202)  272- 
2060,  Office  of  Insurance  Products  and 
Legal  Compliance  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SECs  Public 
Reference  Branch. 

Api^icant's  Representations 

1.  On  August  14. 1968,  VA-A 
registered  as  a  management  investment 
company  under  the  1940  Act  by  filing  a 
Form  N-8A  notification  of  registration 
and  a  Form  N-8B-1  registration 
statement  ptirsuant  to  section  8(b)  of  the 
1940  Act. 

2.  On  October  3, 1968,  VA-A  filed  a 
registration  statement  on  Form  S-5  (File 
No.  2-30407),  pursuant  to  the  Securities 
Act  of  1933  (the  "1933  Act"),  for  certain 
individual  variable  annuity  contracts 
which  were  issued  through  VA-A's 
Individual  Variable  Annuity  sub- 
account ("IVA")  by  the  Mutual  Life 
Insurance  Company  of  New  York 
("MONY").  On  July  16. 1969.  VA-A  filed 
another  registration  statement  on  Form 
S-5  (File  No.  2-33983),  pursuant  to  the 
1933  Act  for  certain  group  variable 
annuity  contracts  which  were  issued 
through  VA-A's  Group  Variable 
Annuity  sub-account  ("GVA")  by 
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MONY.  These  registration  statements 
were  declared  effective  on  June  26, 1969, 
and  on  December  18. 1969,  respectively. 
The  related  public  offerings  commenced 
as  soon  as  was  practicable  after  the 
respective  effective  dates. 

3.  VA-A  was  a  separate  investment 
account,  under  the  insurance  laws  of  the 
state  of  New  York,  of  MONY.  VA-A 
consisted  of  two  sub-accounts.  IVA  and 
GVA. 

4.  On  March  23. 1990.  pursuant  to  an 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization")  VA-A  merged 
with  and  into  Keynote  Series  Account 
("Keynote",  File  Nos.  811-5457  and  33- 
19836),  an  affiliated  registered  unit 
investment  trust  operated  by  MONY 
which  provided  greater  liquidity  and 
investment  flexibility.  The 
Reorganization  had  been  approved  by 
the  members  of  the  committee  of  VA-A 
and  VA-A's  securityholders.  The  SEC 
issued  an  order  of  exemption  in 
connection  with  the  Reorganization 
(Investment  Company  Release  No. 
17324,  issued  January  25, 1990). 

5.  As  part  of  the  Reorganization,  the 
assets  of  VA-A's  IVA  sub-account  were 
transferred  to  Keynote's  IVA  sub- 
account, the  assets  of  VA-A's  GVA  sub- 
account were  transferred  to  Keynote's 
Equity  Income  sub-account,  and  all 
securityholders  of  VA-A  immediately 
became  securityholders  of  Keynote.  The 
Keynote  sub-accounts  each,  in  turn, 
invested  VA-A's  transferred  assets  in 
units  of  the  Equity  Income  Portfolio  of 
the  MONY  Series  Fund  (File  No.  811- 
4209),  an  underlying  fund  with 
investment  objectives  and  holdings 
substantially  similar  to  VA-A's. 

6.  Due  to  the  Reorganization,  VA-A 
no  longer  exists  as  a  separate 
investment  account  under  the  insurance 
laws  of  the  state  of  New  York.  VA-A 
has  no  securityholders.  No  assets  have 
been  retained  by  VA-A.  There  are  no 
debts  or  other  liabilities  of  VA-A  that 
remain  outstanding.  The  expenses 
incurred  in  connection  with  the 
Reorganization  were  absorbed  by 
MONY.  None  of  the  expenses  was 
attributable  to  or  paid  by  VA-A  or 
Keynote. 

7.  VA-A  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
VA-A  is  not  now  engaged  nor  does  it 
propose  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  purposes  of  winding  up  its  affairs. 
There  are  no  securityholders  of  VA-A 
who  did  not  receive  a  distribution  in 
complete  liquidation  of  their  interests. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  91-24299  Filed  10-8-91:  8:45  am) 
BiixiNO  cooe  mo-oi-M 


[R»l.  No.  IC-18343;  No.  811-3307] 

MONY  Variable  Account-B;  Application 

October  3, 1991. 

AOENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPUCANT:  The  MONY  Variable 

Account-B  ("VA-B"). 

RELEVANT  1940  ACT  SECTION:  Order 

requested  under  section  8(f). 

SUMMARY  OF  APPUCATtON:  VA-B  seeks 

an  order  declaring  that  it  has  ceased  to 

be  an  investment  company  as  defined 

by  the  1990  Act. 

FILING  DATE:  The  application  was  filed 

on  November  5,  and  amended  on  April 

12, 1991  and  August  5, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
October  28, 1991.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issue  you  contest.  Serve  VA-B  with 
the  request,  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit,  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington.  DC  20.549. 
VA-B  1740  Broadway.  New  York.  NY 
10019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Bisset.  Attorney  (202)  272-2058, 
or  Heidi  Stam,  Assistant  Chief  (202)  272- 
2060,  Office  of  Insurance  Products  and 
Legal  Compliance  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  On  October  30, 1981.  VA-B 
registered  as  a  management  investment 


company  under  the  1940  Act  by  filing  a 
Form  N--8A  notification  of  registration 
and  a  Form  N-1  registration  statement 
pursuant  to  section  6(b]  of  the  1940  Act. 

2.  VA-B's  registration  statement  on 
Form  N-1.  filed  on  October  30. 1981.  also 
registered,  pursuant  to  the  Securities  Act 
of  1933  (File  No.  2-76886).  certain 
variable  annuity  contracts  issued 
through  VA-B  by  the  Mutual  Life 
Insurance  Company  of  New  York 
("MONY").  The  registration  statement 
was  declared  effective  on  April  30. 1982. 
and  the  public  offering  commenced  as 
soon  as  practicable  thereafter. 

3.  VA-B  was  a  separate  investment 
account,  under  the  insurance  laws  of  the 
State  of  New  York,  of  MONY. 

4.  On  March  23, 1990.  pursuant  to  an 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization")  VA-B  merged 
with  and  into  Keynote  Series  Account 
("Keynote".  File  Nos.  811-5457  and  33- 
19836).  an  affiliated  registered  unit 
investment  trust  operated  by  MONY 
which  provided  greater  liquidity  and 
investment  flexibility.  The 
Reorganization  had  been  approved  by 
the  members  of  the  committee  of  VA-B 
and  VA-B's  securityholders.  The  SEC 
issued  an  order  of  exemption  in 
connection  with  the  Reorganization 
(Investment  Company  Release  No. 
17324,  issued  January  25, 1990). 

5.  As  part  of  the  Reorganization,  the 
assets  of  VA-B  were  transferred  to 
Keynote's  Money  Market  sub-account 
and  all  securityholders  of  VA-B 
immediately  became  securityholders  of 
Keynote.  Keynote,  in  turn,  invested  VA- 
B's  transferred  assets  in  units  of  the 
Money  Market  Portfolio  of  the  MONY 
Series  Fund  (File  No.  811-4209).  an 
underlying  fund  with  investment 
objectives  and  holdings  substantially 
similar  to  VA-B's. 

6.  Due  to  the  Reorganization.  VA-B  no 
longer  exists  as  a  separate  investment 
account  under  the  insurance  laws  of  the 
state  of  New  York.  VA-B  has  no 
securityholders.  No  assets  have  been 
retained  by  VA-B.  There  are  no  debts  or 
other  liabilities  of  VA-B  that  remain 
outstanding.  The  expenses  incurred  in 
connection  with  the  Reorganization 
were  absorbed  by  MONY.  None  of  the 
expenses  was  attributable  to  or  paid  by 
VA-B  or  Keynote. 

7.  VA-B  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  VA-B  is 
not  now  engaged  nor  does  it  propose  to 
engage  in  any  business  activities  other 
than  those  necessary  for  the  purpose  of 
winding  up  its  affairs.  There  are  no 
securityholders  of  VA-B  who  did  not 
receive  a  distribution  in  complete 
liquidation  of  their  interests. 
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For  Ihfl  Commission,  by  th«  Division  of 
InvestBMBt  Management  pursuant  to 
delegated  authority. 
looathan  G.  KaU, 
Secretary. 

[FR  Doc  91-24300  Filed  10-8-81;  8:45  am] 
MLum  cooe  wio-ti-n 


DEPARTMENT  OF  STATE 

Bureau  of  PoHtlco-MiUtary  Affairs 

(Public  Notic*  1496] 

SuspensJon  of  Munitions  Export 
Licenses  to  Haiti 

agency:  Department  of  State. 
ACTtON:  Notice. 

summary:  Notice  is  hereby  given  that  all 
licenses  and  approvals  to  export  or 
otherwise  transfer  defense  articles  and 
defense  services  to  Haiti,  including 
those  for  use  by  the  police,  pursuant  to 
section  38  of  the  Anns  Export  Control 
Act  are  suspended  until  fxirther  notice. 
EFFECTIVE  DATE:  October  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  Robinson.  Director,  Office  of 
Defense  Trade  Controls,  Bureau  of 
Politico-Mihtary  Affairs.  Department  of 
State  (70^-875-6644). 
SUPPLEMENTARY  INFORMATION:  On 
September  30, 1991,  a  coup  occurred  in 
Haiti  ousting  the  democratically  elected 
President  Fr.  Jean-Bertrand  Aristide.  On 
October  3.  the  Organization  of  American 
States  (OSA)  adopted  a  Resolution 
calling  for  the  suspension  of  all 
"military,  police,  or  security  assistance 
of  any  kind  and  to  prevent  the  delivery 
of  arms,  munitions  or  equipment  to  that 
country  in  any  manner,  public  or 
private."  The  OAS  also  encouraged 
other  states  to  follow  suit. 

Consistent  with  the  provisions  of  the 
OAS  Resolution  which  took  effect 
immediately,  it  is  the  policy  of  the  U.S. 
Government  to  deny  all  applications  for 
licenses  and  other  approvals  to  export 
or  otherwise  transfer  defense  articles 
and  services  to  Haiti,  including  those  for 
use  by  the  police,  imtil  further  notice.  In 
addition,  U.S.  manufacturers  and  any 
other  affected  parties  are  hereby 
notified  that  the  Department  of  State 
has  suspended  all  previously  issues 
licenses  and  approvals  authorizing  the 
export  of  or  other  transfers  of  defense 
articles  or  services,  as  well  as  those  for 
use  by  the  police,  to  Haiti.  On 
September  30. 1991,  Foreign  Military 
Financing  (FMF)  and  International 
Military  Education  and  Training  [IMET] 
funds  to  Haiti  were  also  suspended  until 
further  notice. 


The  licenses  and  approvals  that  have 
been  suspended  include  manufacturing 
licenses,  technical  assistance 
agreements,  technical  data,  and 
commercial  military  exports  of  any  kind 
subject  to  the  Arms  Export  Control  Act 
involving  Haiti.  This  action  also 
precludes  the  use  in  connection  with 
Haiti  of  any  exemptions  from  licensing 
or  other  approval  requirements  included 
in  the  International  Traffic  in  Anns 
Regulations  (ITAR)  (22  CFR  parts  120- 
130)  until  further  notice. 

In  accordance  with  established  policy 
and  procedures,  exceptions  to  this 
policy  will  be  considered  on  a  case-by- 
case  basis. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  Arms  Export 
Control  Act  (22  U.S.C  2778.  2791)  and 
section  128.7  of  the  ITAR  in  furtherance 
of  the  foreign  policy  of  the  United 
States. 

Dated  October  3, 1991. 
Rlchaid  A.  Oarke, 

Assistant  Secretary  of  State  for  Politico- 
Military  Affairs. 
[FR  Doc  91-24284  Filed  10-8-91:  8:45  am] 

BtLUNQ  COOE  4710-2S4I 


Office  of  Oceans  Affairs 

[Put>Hc  Notice  1493] 

Shipping  Coordinating  Committee, 
Committee  on  Ocean  Dumping; 
Meeting 

The  Committee  on  Ocean  Dumping,  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  will  hold  an 
open  meeting  on  October  24, 1991  from 
10  a.m.  to  12  noon  to  obtain  public 
comment  on  the  issues  to  be  addressed 
at  the  Fourteenth  Consultative  Meeting 
of  Contracting  Parties  to  the  London 
Dumping  Convention  (LDC),  which 
regulates  ocean  dumping. 

The  meeting  will  be  held  at  the 
Environmental  Protection  Agency, 
Fairchild  Building,  499  South  Capitol 
Street,  SW..  Washington.  DC  20003  in 
the  Office  of  Wetlands.  Oceans,  and 
Watersheds  Conference  Room  on  the 
8th  floor. 

For  further  information,  please  contact 
Mr.  John  Lishman  or  Mrs.  Ellen  Delaney. 
Office  of  Wetlands,  Oceans,  and 
Watersheds,  telephone  202/260-8448. 

September  27, 1991. 
R.  Tucker  Scully. 

Director,  Office  of  Oceans  Affairs. 

(FR  Doc.  91-24248  FUed  10-8-91:  8:45  am] 

BILUNO  CODE  4710-0*-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
September  27, 1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number  47756. 

Date  filed-  September  23. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  Mail  Vote  510  (Europe-Middle 
East  General  Increase  Resolution  from 
Saudi  Arabia). 

Proposed  Effective  Date:  Octot>er  1. 
1991. 

Docket  Number  47757. 

Date  filed:  September  23, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject- 

TC12  Reso/P  1352  dated  September 
18. 1991,  South  Atlantic-Afiica 
Expedited  Reso— 002g  (r-1) 

TC12  Resi/P  1353  dated  September  16. 
1991,  South  Atlantic-Europe/ 
Mideast  Resos — r-2-076o,  r-3-076w. 

Proposed  Effective  Date:  November  1, 
1991. 

Docket  Number  47758. 

Date  filed:  September  23. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  TC12  Reso/P  1355  dated 
September  19. 1991.  South  Atlantic- 
Africa  Expedited  Reso — 002j  (r-1) 

TC12  Reso/P  dated  September  19, 
1991.  South  Atlantic-Europe/ 
Mideast  Resos — r-2— 002L.  r-3— 
0732 

TC12  Reso/P  1346  dated  September 
18, 1991,  South  Atlantic-Europe/ 
Mideast  Resos— i^-4—002n.  4-002n, 
r-20— 087uu. 

Proposed  Effective  Date:  January  1/ 
March  15, 1992. 

Docket  Number  47759. 

Date  filed:  September  23, 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

TC2  Reso/P{  1108  dated  September 
13, 1991,  Within  Europe  Expedited 
Resos —  r-1  to  r-3 

TC2  Reso/P  1110  dated  September  13, 
1991,  Within  Europe  Expedited 
Resos — r-4  to  4-9 

Proposed  Effective  Date:  October  15/ 
16  and  January  1, 199Z 

Docket  Number  47766. 

Date  filed:  September  25, 1991. 
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Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  Mail  Vote  511. 

Proposed  Effective  Date:  October  1, 
1991. 

Docket  Number  47767. 

Date  filed:  September  25. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  512—1^1-043,  r-3- 
063.  r-2-053,  r-4-070uu. 

Proposed  Effective  Date:  November  1. 
1991. 

Docket  Number  47771. 

Date  filed:  September  27. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association.. 

Subject:  COMP  Reso/P  0726  dated 
September  19. 1991.  Composite 
Resolutions— Part  I— R-1  To  R-11 

COMP  Reso/P  0727  dated  September 
19. 1991.  COMP  Reso/P  0727  dated 
September  19. 1991— R-12 
COMP  Reso/P0728  dated  September 
19. 1991.  Composite  Resolutions — 
Part  III—  R-13  To  R-21 
COMP  Reso/P  0730  dated  September 
19, 1991.  Composite  Resolutions — 
Part  IV— R22  To  R-23 
COMP  Reso/P  0730  dated  September 

19. 1991—24  To  R-28 
COMP  Reso/P  0731  dated  September 
19, 1991,  Composite  Resolutions — 
Part  VI— R-27  To  R-34. 
Proposed  Effective  Date:  April  1, 1992. 
Docket  Number  47772. 
Date  filed:  September  27. 1991. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  TC2  Reso/P  1107  dated 
September  13. 1991,  Within  Europe 
Expedited  Resos— R-1  To  R-4.  intended 
effective  date:  November  1 /November 
25.1991 

TC2  Reso/P  1109  dated  September  13. 
1991.  Within  Europe  Expedited 
Resos— R-5  To  R-13.  intended 
effective  date:  October  28/ 
November  1. 1991. 

Docket  Number  47773. 

Date  filed:  September  27, 1901. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  Mail  Vole  514  (International 
Priority  Service  to  Iceland).. 

Proposed  Effective  Date:  October  15, 
1991. 

Phyllis  T.KBylor, 

Chief,  Documentary  Service$  Divisions. 
|FR  Doc.  91-24228  Filed  lO-S-91:  8:45  ami 
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AppNcationt  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Weeic  Ended 
September  27, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.)  The  due  date  for 
answers,  conforming  applications,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  47764. 

Date  filed:  September  25, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  October  23, 1991. 

Description:  Application  of  Tower 
Air.  Inc.,  pursuant  to  section  401  of  the 
Act  and  subpart  Q  of  the  Regulations 
applies  for  an  amendment  of  its 
certificate  of  public  convenience  and 
necessity  to  operate  scheduled 
passenger,  property  and  mail  air  service 
between  points  in  the  United  States  of 
America  and  points  in  the  Federal 
Republic  of  Germany. 
Phyllis  T.Ksylor, 

Chief,  Documentary  Services  Division. 
[FR  Doc  91-24228  Filed  10-8-91: 8:45  am] 

BttJJNa  COM  4»10-*>-ti 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Lansing,  Michigan 

aoency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  proposed  construction 
of  a  new  trunkline  (M-2)  along  West 
Road,  from  1-275  easterly  to  US-24 
(Telegraph  Road),  in  Huron  and 
Brownstown  Townships,  Wayne 
County,  Michigan. 

FOn  FURTHER  MFORMATKM  CONTACT: 
Mr.  Thomas  A.  Fort,  District  Engineer, 
Federal  Highway  Administration,  315 
W.  Allegan  Street  Lansing.  Michigan 
48933.  Telephone  (FTS)  374-1879  or 
(Commercial)  (517)  377-1879  or  Mr.  ]an 


Raad,  Manager,  Environmental  Section, 
Bureau  of  Transportation  Planning, 
Michigan  Department  of  Transportation, 
P.O.  Box  3005a  Lansing,  Michigan  48909, 

telephone  (517)  373-0146. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Michigan  Department  of  Transportation, 
(MOOT),  is  preparing  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
expansion  and  construction  of  a  new 
trunkline  from  1-275  to  US-24  (Telegraph 
Road).  Wayne  County,  Michigan.  The 
proposed  project  is  approximately  7.1 
miles  in  length  and  is  needed  to 
accommodate  current  and  future  tragic 
volumes  and  to  improve  the  operating 
conditions  and  safety  of  the  traveling 
public.  The  present  facility  from  1-275  to 
US-24  (Telegraph  Road)  is  two  lanes 
unpaved  between  Huron  River  Drive 
and  Inkster  Road.  From  Inkster  Road  to 
fust  east  of  Telegraph  Road  the  roadway 
is  paved.  The  speed  limit  along  West 
Road  is  estimated  to  be  about  45  mph. 

Hie  alternatives  under  consideration 
include  (1)  No  Action,  (2)  the 
Transportation  System  Management 
(TSM)/Low  Cost  Capital  Investment 
Improvement,  and  (3)  a  Four  or  Six-Lane 
Boulevard  along  West  Road. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  had  a  Scoping  Document 
attached.  Letters  have  also  been  sent  to 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposal  to  provide 
them  the  opportimity  to  comment.  A 
pubUc  information  meeting  was  held  on 
November  8. 1990,  to  provide  the  public 
an  opportunity  to  discuss  the  proposed 
action.  A  public  hearing  will  also  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  hearing.  The  Draft 
EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing.  No  formal  scoping 
meeting  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Donie«Hc  Assistance 
Program  Number  20.205,  Highway  Research, 
Plamiing  and  Construction.  The  provisions  of 
OMB  Circular  No.  A-85  regarding  Sute  and 
local  clearinghouse  review  of  Federal  and 
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federally  assisted  programs  and  projects 

apply  to  this  program.) 

lames  Erikson. 

Assistant  Division  Administrator. 

[FR  Doc.  91-24320  Filed  10-8-91;  8:45  am] 

B4LUNG  COOC  4910-23-M 


National  Highway  Traffic  Safety 

Administration 

(Docket  No.  91-47;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1990  Ferrari 
Testarossa  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1990 
Ferrari  Testarossa  passenger  cars  are 
eligible  for  importation. 

summary:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (N  JITSA)  of  a  petition 
for  a  determination  that  a  1990  Ferrari 
Testarossa  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

date:  The  closing  date  for  comments  on 
the  petition  is  November  8, 1991. 
ADDRESS:  Comments  should  refer  to  the 
docket  number  and  notice  number,  and 
be  submitted  to:  Docket  Section,  room 
5109,  National  Highway  Traffic  Safety 
Administration.  400  Seventh  St..  SW., 
Washington,  DC  20590.  (Docket  hours 
are  from  9:30  a.m.  to  4  p.m.] 
FOR  FURTHER  INFORMATION  CONTACT 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-386-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
§  1397(c){3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be 
refused  admission  into  the  United  States 
on  and  after  January  31, 1990,  unless 
NHTSA  has  determined  that. 

(I)  the  motor  vehicle  •  *  •  substantially 
similar  to  a  motor  vehicle  originally 


manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
(of  the  Act),  and  of  the  same  model  year .  .  . 
as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *     *  *. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importafion.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion,  Inc.  of 
Anaheim,  California  (Registered 
Importer  No.  R-90-007)  has  petitioned 
NHTSA  to  determine  whether  1990 
Ferrari  Testarossa  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  Two  vehicles  which  G&K 
believes  to  be  substantially  similar  are 
the  1988  and  the  1990  model  Ferrari 
Testarossas  that  were  offered  for  sale  in 
the  United  States.  These  models  were 
manufactured  by  Ferrari  Automobili 
S.p.A.  and  were  certified  as  conforming 
to  all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  notes  that  the  agency, 
on  its  own  initiative,  has  already  made  a 
determination  of  substantial  similarity 
covering  1988  model  Testarossas  that 
Ferrari  Automobili  S.p.A.  did  not  certify 
and  offer  for  sale  in  the  United  States 
(55  FR  47418). 

The  petitioner  states  that  it  has 
carefully  compared  the  1990  Testarossa 
that  was  not  certified  and  offered  for 
sale  in  the  United  States  with  its  two 
U.S.-companion  models,  and  found  it  to 
be  substantially  similar  to  those  vehicles 
with  respect  to  most  applicable  Federal 
motor  vehicle  safety  standards. 
Moreover,  the  petitioner  asserts  that  the 
1990  Testarossa,  as  originally 
manufactured,  conforms  to  many  of  the 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  counterparts 
that  were  offered  for  sale  in  the  United 
States,  or  is  capable  of  being  readily 
modified  to  conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1990  model  Testarossa  is  identical  to 
its  U.S.-companion  models  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  '  '.103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 


Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  112  Headlamp  Concealment 
Devices.  113  Hood  Latch  Systems,  114 
Theft  Protection.  115  Vehicle 
Identification  Number.  116  Brake  Fluids. 
118  Power-Operated  Window  Systems, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages.  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

The  petitioner  also  states  that  the  1990 
Testarossa  comes  equipped  with  a 
European  exhaust  emission  control 
system  which  is  patterned  after  the 
system  specified  by  the  U.S. 
Environmental  Protection  Agency,  and 
that  the  vehicle's  system  includes  a  fuel 
tank  vapor  pressure  control  value  that  is 
designed  to  meet  the  fuel  spillage 
prevention  requirements  in  a  rollover 
that  are  specified  in  Standard  301.  Fuel 
System  Integrity.  Additionally,  the 
petitioner  claims  that  the  bumpers  on 
the  1990  Testarossa  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

The  petitioner  further  contends  that 
the  vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices,  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  sealed  beam 
headlamps;  (b)  installation  of  front  and 
rear  sidemarkers;  (c)  installation  of  a 
high-mounted  stop  lamp. 

Standard  No.  110  Tire  selection  and 
rims:  Installation  of  a  tire  infqfmation 
placard. 

Standard  No.  Ill  Rearview  Mirror's: 
Replacement  of  both  outside  rearview 
mirrors. 

Standard  No.  208  Occupant  Crash 
Protection:  Installation  of  a  passive 
restraint  system. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforcing  beams. 

The  petitioner  also  claims  that 
although  the  1990  Testarossa  comes 
equipped  with  factory-marked  parts  for 
theft  prevention  purposes,  a  label  must 
be  installed  on  the  vehicle  to  comply 
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with  the  Theft  Prevention  Standard 
found  in  49  CFR  part  541. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  5109. 400  Seventh  Street  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  end 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  November  8, 
1991. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)  (H)  and 
(C]iii;  49  CFR  583.8;  delegation  of  authority  at 
49  CFR  1.50. 

Issued  on  October  4, 1991. 
William  A  Boefaly, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  91-24306  Filed  10-8-91:  8:45  am] 
anxma  cooE  4«io-«9-M 


DEPARTMENT  OF  THE  TREASURY 

PubHc  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

October  3, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-1160. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Corporations;  Consolidated 
Returns — Special  Rules  Relating  to 
Dispositions  and  Deconsolidations  of 
Subsidiary  Stock. 


Description:  These  regulations  prevent 
elimination  of  corporate-level  tax 
because  of  the  operation  of  the 
consolidated  returns  investment 
adjustment  rules.  Statements  are 
required  for  dispositions  of  a 
subsidiary's  stock  for  which  losses  are 
claimed,  for  basis  reductions  within 
two  years  of  the  stock's 
deconsolidation,  fdr  elections  by  the 
common  parent  to  retain  the  NOLs  of 
a  disposed  subsidiary,  and  for 
elections  to  apply  interim  or  on-going 
rules  in  lieu  of  certain  transitional 
rules. 

Respondents:  Businesses  or  other  for- 
profiL 

Estimated  Number  of  Respondents: 
4.000. 

Estimated  Burden  Hours  Per 
Respondent-  2  hours. 

Frequency  of  Response:  Other  (one 
time). 

Estimated  Total  Reporting  Burden:  8,000 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  91-24298  Filed  10-8-81:  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  October  2, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
Information  collection  should  be 
addressed  to  the  OMB  reviewer  bsted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Internal  Rev«aue  Service 

OMB  Number  1545-0025. 
Fonn  Number  IRS  Form  851. 
Type  of  Review:  Revision. 
Title:  Affiliations  Schedule. 
Description:  Form  851  is  filed  by 
parent  corporation  for  itself  and  the 


affihated  corporations  in  the  affiliated 
group  of  corporations  that  files  a 
consolidated  return  (Form  1120).  Form 
851  is  attached  to  the  1120.  This 
information  is  used  to  identify  the 
members  of  the  affiliated  group,  the  tax 
paid  by  each,  and  to  determine  that 
each  corporation  qualifies  as  a  member 
of  the  affiliated  group  as  defined  in 
section  1504. 

Respondents:  Farms.  Businesses  or 
other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,000. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper 

Recordkeeping — 12  hours.  12  minutes 

Learning  the  law  or  the  form — ^24 
minutes 

Preparing  and  sending  the  form  to  the 
IRS — 37  minutes 

Frequency  of  Response;  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  52,840  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
LoU  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  91-24532  Filed  10-8-91:  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  October  1. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  IRS  Corporate  Trading  Partner 
Survey  (Survey  to  generically  profile 
Fortune  500  companies  (for  the 
Electronic  Management  System). 
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Description:  IRS  plans  to  implement 
Electronic  Data  Interchange  with  its 
trading  partners.  To  design  such  a 
system.  IRS  needs  to  profile  the  various 
trading  partner  groups  and  their 
motivations  to  use  this  exchange.  This 
survey  will  collect  preliminary 
information  from  a  selected  group  of 
large  corporations,  through  the  Private 
Sector  Council. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  per 
Respondent:  20  minutes. 

Frequency  of  Response:  Other  (one- 
time survey). 

Estimated  Total  Reporting  Burden:  33 
hours. 

OMB  Number  154S-0r94. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Penalties  for  underpayment  of 
Deposits  and  Overstated  Deposit 
Claims,  and  Time  of  Filing  Information 
Returns  of  Owners,  Officers  and 
Directors  or  Foreign  Corporations  (LR- 
311-ai  Final  (T.D.  7925)). 

Description:  Section  6046  requires 
information  returns  with  respect  to 
certain  foreign  corporations  and  the 
regulations  provide  the  date  by  which 
these  returns  must  be  filed.  Section  6656 
provides  penalties  with  respect  to 
failure  to  properly  satisfy  tax  deposit 
obligations  and  the  regulations  provide 
the  method  for  applying  for  relief  from 
these  penalties. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
30.000  hours. 

Clearance  Officer:  Garrtck  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget  room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer 
|FR  Doc.  91-24233  Filed  10-6-91:  8:45  am] 

BILUNO  COOC  4U0-01-II 


Customs  Service 

Importation  of  Convict-Made  Goods 
From  ttie  People's  Republic  of  China 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  document  advises  the 
public  that  the  Customs  Service  intends 
to  conduct  a  public  hearing  to  obtain 
any  relevant  information  concerning 
recent  allegations  that  merchandise  is 
being  imported  into  the  United  States 
which  was  produced  in  the  People's 
Republic  of  China  by  means  of  convict.  • 
forced  or  indentured  labor.  Members  of 
the  public  are  invited  to  appear  at  the 
hearing  or  to  submit  written  statements 
for  the  record  in  lieu  of  a  personal 
appearance. 

DATES:  The  hearing  will  take  place  on 
November  1. 1991.  Written  requests  to 
appear  at  the  hearing  must  be  received 
on  or  before  October  23, 1991.  Written 
submissions  following  appearance  at  the 
hearing  and  written  submissions  in  lieu 
of  a  personal  appearance,  preferably  in 
triplicate,  must  be  received  on  or  before 
November  15. 1991. 

ADDRESSES:  The  hearing  will  commence 
at  9  a.m.  in  Hearing  Room  B.  Interstate 
Commerce  Commission  Building,  12th 
Street  and  Constitution  Avenue,  NW.. 
Washington.  DC.  Written  requests  to 
appear,  and  all  written  submissions  for 
the  record  if  not  brought  to  the  hearing, 
should  be  submitted  to  the  Import 
Specialist  Division.  Office  of  Trade 
Operations,  U.S.  Customs  Service,  1301 
Constitution  Avenue.  NW.,  Washington. 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Patterson.  Office  of  Commercial 
Operations  (202-566-5865). 
SUPPLEMENTARY  INFORMATION: 

Background 

Recent  allegations  have  come  to  the 
attention  of  Customs  to  the  effect  that 
certain  merchandise  produced  in  the 
People's  Republic  of  China  is  being,  or  is 
likely  to  be.  imported  into  the  United 
States  in  violation  of  19  U.S.C.  1307.  To 
assist  Customs  in  determining  whether 
any  such  violations  are  taking  place  or 
are  likely  to  take  place.  Customs  has 
decided  to  invite  the  public  to  provide 
any  information  that  may  be  relevant  to 
this  matter. 

Section  307  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1307)  prohibits 
the  importation  and  entry  of  "(a)ll 
goods,  wares,  articles,  and  merchandise 
mined,  produced,  or  manufactured 
wholly  or  in  part  in  any  foreign  country 
by  convict  labor  or/and  forced  labor  or/ 
and  indentured  labor  under  penal 


sanctions",  except  in  the  case  of  goods, 
wares,  articles,  or  merchandise  mined, 
produced,  or  manufactured  by  forced 
labor  or/and  indentured  labor  which  are 
not  mined,  produced,  or  manufactured  in 
such  quantities  in  the  United  States  as 
to  meet  the  consumptive  demands  of  the 
United  States. 

Sections  12.42-12.45  of  the  Customs 
Regulations  (19  CFR  12.42-12.45)  set 
forth  procedures  for  enforcement  of  the 
prohibition  contained  in  section  307. 
Section  12.42(b)  of  those  regulations 
permits  any  person  outside  the  Customs 
Service  to  communicate  to  Customs  his 
belief  that  merchandise  subject  to  the 
section  307  prohibition  is  being,  or  is 
likely  to  be.  imported  into  the  United 
States.  Section  12.42(b)  further  requires 
that  any  such  communication  to 
Customs  must  contain  or  be 
accompanied  by  (1)  a  full  statement  of 
the  reasons  for  the  belief.  (2)  a  detailed 
description  or  sample  of  the 
merchandise,  (3)  all  pertinent  facts 
obtainable  as  to  the  production  of  the 
merchandise  abroad,  and  (4)  if  the 
foreign  merchandise  is  believed  to  be 
mined,  produced,  or  manufactured  with 
the  use  of  forced  labor  or  indentured 
labor  under  penal  sanctions,  detailed 
information  as  to  the  production  and 
consumption  of  the  particular  class  of 
merchandise  in  the  United  States  and 
the  names  and  addresses  of  domestic 
producers  likely  to  be  interested  in  the 
matter.  Section  12.42(d)  requires  the 
Commissioner  of  Customs  to  institute  an 
appropriate  investigation  upon  receipt  of 
any  communication  which  complies 
with  the  requirements  of  §  12.42(b).  and 
S  12.42(e)  authorizes  the  Commissioner 
to  direct  that  merchandise  not  be 
released  from  Customs  custody  which 
may  fall  within  the  purview  of  section 
307  until  such  time  as  a  conclusive 
determination  as  to  the  applicabihty  of 
section  307  is  made.  If  it  is  finally 
determined  that  the  merchandise  is 
subject  to  the  provisions  of  section  307. 
S  12.42(f)  directs  that  a  finding  to  that 
e^ect  be  published  in  the  Customs 
Bulletin  and  in  the  Federal  Register. 

Announcement  of  Public  Hearing 

A  public  hearing  on  this  matter  will  be 
held  on  November  1, 1991,  commencing 
at  9  a.m.  in  Hearing  Room  B,  Interstate 
Commerce  Commission  Building,  12th 
Street  and  Constitution  Avenue,  NW.. 
Washington.  DC,  with  the  Commissioner 
of  Customs  or  her  designee  presiding. 
Parties  who  wish  to  be  heard  must 
advise  the  office  named  above  in 
writing,  at  least  one  week  in  advance  of 
the  date  of  the  hearing,  of  their  name 
and  the  capacity  in  which  they  will 
appear.  Customs  may  also  invite  parties 
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to  appear.  Oral  presentations,  which 
will  not  be  under  oath,  may  be  limited 
as  to  time  depending  on  the  number  of 
parties  scheduled  to  be  heard.  Parties 
are  encouraged,  but  not  required,  to 
provide  written  submissions  for  the 
record  prior  to  their  appearance  at  the 
hearing.  Although  the  record  of  the 
hearing  will  be  transcribed,  all  oral 
presentations  must  be  supported  by  a 
written  submission.  Any  person  unable 
to  attend  may  supply  information  in 
writing.  All  written  submissions  must  be 
addressed  as  provided  above,  must  be 
submitted  timely,  and  should  include  all 
available  information  of  the  type 
specified  in  19  CFR  12.42(b)  as  described 
above.  Press  coverage  of  the  hearing 
will  be  permitted. 

Dated:  October  4, 1991. 
Carol  Hallett, 
Commissioner  of  Customs. 
[FR  Doc.  91-24431  Filed  10-8-91;  8:45  am] 

BILUNO  CODE  mO-M-M 


Solicitation  for  Comments  on  the 
Testing  of  Pressed  and  Toughene<l 
(Specially  Tempered)  Glassware 

agency:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Request  for  comments  on  the 
testing  of  pressed  and  toughened 
(specially  tempered)  glassware. 

summary:  Customs  is  soliciting 
comments  of  interested  parties  on  the 
testing  of  certain  articles  of  glass  to 
ascertain  if  they  have  been  "pressed 
and  toughened  (specially  tempered)." 
These  articles  are  normally  imported 
under  Item  numbers  7013.29.05, 
7013.32.10,  7013.39.10,  and  7013.99.20  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 
dates:  Comments  must  be  received  on 
or  before  November  25, 1991. 
COMMENTS:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the  Office 
of  Laboratories  and  Scientific  Services, 
room  7113, 1301  Constitution  Avenue, 
NW.,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  L.  Zimmerman.  Jr..  Office  of 
Laboratories  &  Scientific  Services  (202) 
566-2448. 

SUPPLEMENTARY  INFORMATION: 

Background 

At  the  present  time  the  U.S.  Customs 
Service  employs  a  four  part  testing 
method  to  determine  if  certain 
glassware  articles  are  "pressed  and 
toughened  (specially  tempered)".  These 
articles  are  normally  imported  under 
Subheading  numbers  7013.29.05, 


7013.32.10.  7013.39.10.  and  7013.99.20  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Articles  of 
"safety  glass,  consisting  of  toughened 
(tempered)  *  *  *  glass"  normally 
imported  under  Heading  7007  of  the 
HTSUS.  e.g.,  architectural  plate  glass, 
vehicle  windshields,  are  not  within  the 
purview  of  this  notice.  Therefore, 
Customs  is  not  soHciting  information 
concerning  analysis  methods  for  these 
articles. 

Currently.  Customs"  test  protocol 
includes  a  dimension  test,  a  thermal 
shock  test,  a  counter  fall  test  and  a 
center  punch  test.  The  dimension  test  is 
used  to  identify  glass  articles  which 
could  not  have  been  pressed.  The 
counter  fall  and  thermal  shock  tests  are 
used  to  determine  the  article's  durability 
(toughened).  The  purpose  of  the  center 
punch  test  is  to  break  the  article  in  order 
that  the  broken  pieces  may  be  examined 
for  evidence  of  dicing  of  crazing 
(tempered). 

Dimension  Analysis  Test — Using  a 
caliper  or  similar  device,  measure  the 
minimum  diameter  of  the  mouth, 
opening,  or  upper  rim  of  the  sample. 
With  the  same  device,  measure  the 
maximum  inside  diameter. 

Thermal  Shock  Test— Heal  sufficient 
water  to  boiling  in  a  suitable  vessel. 
Place  the  empty,  dry  glassware  sample, 
at  room  temperature,  on  a  level  surface 
nearby.  Rapidly  pour  boiling  water  into 
the  sample.  Fill  to  approximately  W  of 
the  upper  rim.  If  breakage  does  not 
occur,  allow  to  stand  for  five  minutes, 
empty,  examine  for  cracks  or  other 
damage. 

Counter  Fall  Test— Place  the  test 
sample  on  a  level  surface  38"  to  37" 
above  a  vinyl  tile  floor  (or  the 
equivalent).  With  a  gentle  sweeping 
motion,  trip  the  glass  off  the  surface  for 
free  fall  onto  the  floor. 

Center  Punch  Test—Set.  the  sample  to 
be  tested  on  a  solid,  level  surface.  Place 
the  pointed  end  of  a  center  punch, 
vertically,  against  the  inside  center 
bottom  or  heel.  Strike  the  dull  end  of  the 
punch  with  a  hammer,  using  blows  of 
gradually  increasing  severity,  until 
breakage  occurs.  The  sample  should  not 
be  forced  to  break  more  than  once. 
However,  as  breakage  may  continue  in 
storage,  it  is  recommended  that  a 
photographic  record  be  made  of  the 
breakage  pattern  and/or  typical 
fragments. 

The  purpose  of  this  notice  is  to 
request  interested  parties  to  comment 
on  a  proposed  change  to  this  protocol 
and/or  submit  suggested  alternate 
methods  for  "pressed  and  toughened 


(specially  tempered)"  glassware  that  are 
currently  in  use  in  the  industry. 

Customs  plans  to  change  its  testing 
protocol  by  deleting  the  counter  fall  test 
and  altering  the  thermal  shock  test.  The 
dimension  test  and  the  center  punch  test 
will  not  be  changed  and  will  continue  to 
be  performed.  The  counter  fall  test  has 
proven  to  be  unproductive  in  most 
cases,  and  for  this  reason  it  is  being 
deleted.  Regarding  the  thermal  shock 
test,  it  has  been  brought  to  Customs' 
attention  that  manufacturers  of  these 
glassware  articles  use  more  severe 
parameters  for  the  thermal  shock  test  to 
analyze  these  items  for  quality  control 
purposes.  Since  Customs  has  no 
knowledge  of  the  manufacturing  process 
used  to  impart  the  required  "toughness" 
to  the  imported  item,  it  will  be  necessary 
to  maintain  the  center  punch  test  for  the 
purpose  of  assuring  that  any  toughness 
or  durability  imparted  to  an  article  is  the 
result  of  "special  tempering"  and  not 
some  other  physical  characteristic,  e.g., . 
thickness  of  the  glass. 

If  a  sample  of  glassware  submitted  to 
the  thermal  shock  test  breaks  as  a  result 
of  the  test,  Customs  will  find  that  the 
article  is  not  "toughened  (specially 
tempered)"  for  tariff  purposes.  In 
interpreting  the  center  punch  test. 
Customs  plans  to  use  the  criteria  that 
some  dicing  or  crazing  is  sufficient  to 
determine  that  a  glass  article  has  been 
"specially  tempered  "  for  tariff  purposes. 
For  the  purposes  of  this  test,  "some"  will 
be  considered  to  be  any  diced  or  crazed 
fragments  yielded  by  the  broken  sample 
that  is  more  than  just  a  fugitive  diced 
fragment.  A  sample  must  pass  both  tests 
in  order  to  be  considered  "toughened 
(specially  tempered)"  for  Customs 
purposes. 

Customs  proposes  that  the  new 
parameters  for  the  thermal  shock  test  to 
be  as  follows: 

Thermal  Shock  Test— Heat  the 
8ample(s)  in  an  oven  to  160*C  for  30 
minutes.  Remove  1  sample  from  the 
oven  and  immediately  immerse  it  in  a 
water  bath  set  at  25°C.  This  effects  a 
135°C  difference  in  temperature. 
(Alternate  oven  and  water  bath  settings 
are  acceptable  as  long  as  the  135°C 
difference  in  temperature  is 
maintained.)" 

Prior  to  making  any  final  changes  in 
the  current  U.S.  Customs  testing 
procedure,  consideration  will  be  given 
to  any  written  comments,  timely 
submitted,  to  Customs.  This 
consideration  may  include  a  rigorous 
assessment  of  any  suggested  techniques 
or  methods  through  an  interlaboratory 
testing  program. 
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Comments  submitted  and  the  current 
method  used  by  the  U.S.  Customs 
Service  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C 
552],  S  1-4.  Treasury  Department 
Regulations  (31  CFR  1.4)  and  §  103.11(b), 
Customs  RegulaUons  (19  CFR  103.11(b)), 
on  regular  business  days  between  the 
hours  of  9  a.m.  and  4:30  p.m.  at  the 
Office  of  Laboratories  &  ScientiHc 
Services,  room  7113,  U.S.  Customs 
Service  Headquarters,  1301  Constitution 
Avenue.  ^fW..  Washington.  DC  20229. 

Dated:  Octobers.  1991. 
John  B.  O'Loughlin. 

Director,  Office  of  Laboratories  and  Scientific 

Services. 

[PR  Doc.  91-24307  Filed  10-8-91;  8:45  am] 

MUJNO  CODE  4a20-(»-« 


*  Fiscal  Service 

1 

[Dept  Circ  570, 1991— ftov.,  Supp.  Na  2] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Termination  of 
Auttiority:  American  Souttiem 
Insurance  Company 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  American  Southern 
Insurance  Company,  of  Atlanta, 
Georgia,  under  the  United  States  Code, 
title  31.  sections  9304-9308.  to  qualify  as 
an  acceptable  surety  on  Federal  bonds 
is  terminated  effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
56  FR  30133,  July  1. 1991. 

With  respect  to  any  bonds  currently  in 
force  with  American  Southern  Insurance 


Company,  bond-approving  officers 
should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  signiHcant  amount  of  liability 
remains  outstanding.  In  addition,  bonds 
that  are  continuous  in  nature  should  not 
be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch.  Washington,  DC 
20227.  telephone  (202)  874-6602. 

Dated:  September  20, 1991. 
Diane  E.  Clark, 

Assistant  Commissioner,  Financial 
Information,  Financial  Management  Service. 
[FR  Doc.  91-24319  Filed  10-8-91;  8:45  am] 

BtUlNG  CODE  aiO-3S-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  9:42  a.m.  on  Friday.  October  4, 1991, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Matters  relating  to  the  probable  failure  of 
an  insured  bank. 

Matters  relating  to  certain  financial 
institutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  T. 
Timothy  Ryan,  Jr.  (Office  of  Thrift 
Supervision),  seconded  by  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  concurred  in  by  Vice 
Chairman  Andrew  C.  Hove,  Jr.  and 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  {c)(6). 
(c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  N.W..  Washington.  D.C. 

Dated:  October  4. 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
(FR  Doc.  91-24428  Filed  10-4-91;  5:07  pm] 
BILUNQ  CODE  6714-01-M 

COMMITTEE  ON  EMPLOYEE  BENEFITS  OF 
THE  FEDERAL  RESERVE  SYSTEM 

FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  56  FR  50155. 
October  3, 1991. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MIETINQ:  Approximately  11:00 
a.m..  Tuesday,  October  8, 1991. 
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following  a  recess  at  the  conclusion  of 

the  open  meeting. 

CHANGES  IN  THE  MEETING:  Addition  of 

the  following  closed  item(s)  to  the 

meeting: 

Consideration  of  process  for  selecting  an 
outside  auditor  for  the  OfHce  of  Employee 
Benefits, 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  October  7, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-24533  Filed  10-7-91;  3:37  pmj 
ariuNO  cooe  •21(mii-w 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting  and  Board 

Forum  Notice 

TIME  AND  date: , 


MEETING:  A  meeting  of  the  Board  of 
Directors  will  be  held  on  October  20-21. 
1991.  The  meeting  will  commence  at  2:00 
p.m.  on  October  20, 1991  and  at  9:00  a.m. 
on  October  21, 1991. 
forum:  a  Board  Forum  will  be  held  on 
October  20, 1991.  The  forum  will 
commence  at  3:30  p.m. 
PLACE:  The  Portland  Regency  Hotel,  20 
Milk  Street.  The  Ballroom,  Portland. 
Maine  04101.  (207)  774-4200. 
STATUS  OF  fourm:  Open.  The  Board  of 
Directors  will  convene  this  forum  for  the 
primary  purpose  of  soliciting  input  on 
matters  related  to  the  provision  of  legal 
services  from  directors  of  grantees 
located  in  the  States  of  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont  and  Connecticut. 
However,  other  interested  members  of 
the  public  are  welcome  to  attend  and 
participate  in  the  forum.  No  formal 
agenda  will  be  developed  for  the  forum. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to  a  vote  taken  by  telephone 
on  October  1-7, 1991,  during  which  the 
specific  information  contained  herein 
was  provided  to  the  members  of  the 
Board  of  Directors.  At  the  closed 
session,  the  Board  of  Directors  will  hear 
and  consider  the  report  of  the  General 
Counsel  on  litigation  to  which  the 
Corporation  is  a  party,  and  will 
consider,  in  consultation  with  its 
counsel,  pending  personnel  actions  and 
personnel-related  rules  and  practices, 
including  matters  related  tp  current 


investigations  being  undertaken  by  the 
Corporation's  Office  of  the  Inspector 
General.  The  Board  of  Directors  will 
also  receive  and  consider  a  report  on 
current  investigations  from  the  Inspector 
General.  Finally,  the  Board  of  Directors 
will  consider  and  vote  to  approve  the 
minutes  of  a  portion  of  the  closed 
session  of  the  Board's  February  22, 1991 
meeting.  The  closing  is  authorized  by 
the  relevant  sections  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C.  Sections 
552b(c)(2),  (6),  and  (10)].  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  C.F.R.  Sections 
ie22.5(a),  (e).  and  (h)].  The  closing 
pursuant  to  the  October  1-7. 1991  vote 
has  been  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  is 
posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
400  Virginia  Avenue,  SW.,  Washington, 
DC,  20024,  in  its  three  reception  areas, 
and  is  otherwise  available  upon  request. 
VOTE  TO  CLOSE: 

VOTE  OF  October  1-7, 1991 


Board  Mcmtwr 


Howard  Dana,  Jr.... 

J.  Blakel«y  Hall 

William  Kirk.  Jr 

Jo  Baits  Lov« 

Guy  Moltnart 

Penny  Pull«n 

Thomas  Rath 

Norman  Shumway.. 

Basil«Uddo 

George  Wittgraf 

Jeanina  Wolbeck.... 


Vote 


Ym. 
Ym. 

Yea. 
Ym. 

Ym. 
Ym 
Ym 
Ym 
Ym 
Ym 


MATTERS  TO  BE  CONSIDERED: 
Sunday,  October  20, 1991  (240  p.m.) 
Open  Session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  September  15-16, 
1991  Meeting. 

3.  Chairman's  Report. 

4.  President's  Report. 

5.  Legislative  Report. 

6.  Inspector  General's  Report. 

Monday,  October  21, 1991  (9:00  a.m.) 

Closed  Session: » 

7.  Consideration  of  Report  by  Inspector 
General  on  Current  Investigations  and  Other 
Matters. 


*  It  it  ■nticipated  that  the  executive  teiilon  will 
conclude  at  approximetely  10:45  a.m.  The  open 
•etaion  will  reconvene  immediately  thereafter. 
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B.  Consideration  of  Pending  Pertonnel 
Actions  and  Personnel-Related  Rules  and 
Practices  and  Consultation  with  Board's 
Special  Counsel. 

9.  Consideration  of  the  General  Counsel's 
Report  on  Pending  Litigation  to  which  the 
Corporation  is  a  Party. 

10.  Approval  of  Minutes  of  a  Portion  of  the 
Gosed  Session  of  the  Board  of  Directors 
February  22. 1991  Meeting. 

Open  Session: 

11.  Consideration  of  Supplemental  Report 
on  the  Competition  Study. 

IZ  Consideration  of  Report  by  Staff  on  the 
Status  of  Applications  for  Migrant  Funding. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie.  Executive  Office.  (202) 
683-1839. 

Date  Issued  October  7, 1991. 
Patrida  D.  Batie, 
Corporate  Secretary. 
(FR  Doc.  91-24506  Filed  10-7-91;  2:26  pm] 
MUJNO  COM  Ton-avM 

NATIONAL  CREDTT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  DATE:  4:00  p.m..  Thursday. 
October  17. 1991. 

PtACE:  Doubletree  Inn,  Two  Warren 
Place.  6110  South  Yale.  Tulsa,  Oklahoma 
74136,  (918)  495-1000. 

status:  Open. 

BOARD  BRIEFINGS: 

1.  Insurance  Fund  Report. 

2.  Legislative  Update. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Pre\iou8  Open 
Meeting. 

2.  Central  Liquidity  Facility  Report  and 
Review  of  CLF  Lending  Rate. 

3.  Final  Rule:  Part  709.  NCUAs  Rules  and 
Regulations.  Liquidation  of  FCUs  and 
Adjudication  of  Creditor  Claims  Involving 
Federally  Insured  CUs  in  Liquidation. 

4.  Fiscal  Year  1992  Overhead  Transfer 
Rate. 

5.  Final  Rule:  Part  703.  NCUA's  Rules  and 
Regulations.  Investment  and  Deposit 
Authority. 

FOR  MORE  INFORMATION  CONTACT  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  91-24514  Filed  10-7-91;  3:41  pm] 

nUJNQ  COOK  7SW-*1-M 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 


TIME  AND  date:  9:30  a.m.,  Tuesday, 
October  15. 1991. 

PLACE:  Filene  Board  Room,  7th  Floor. 
1776  G  Street,  NW.,  Washington,  D.C. 
20456. 

status:  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meee  tings. 

2.  Administrative  Action  under  Section  206, 
208,  and  307  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptions  (8).  (9)(A)(ii), 
and  (B)(B). 

3.  Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9KA)(ii),  and 
(9)(B). 

4.  Administrative  Action  under  Section  206 
of  the  Federal  Credit  Union  Act  Closed 
pursuant  to  exemptions  (5),  (7),  (8),  and  (10). 

5.  Administrative  Action  under  Section  201 
of  the  Federal  Credit  Union  Act  Closed 
pursuant  to  exemptions  (8),  (9)(A)(U).  and 
(9)(B). 

FOR  MORE  INFORMATION  CONTACT  Becky 

Baker,  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc  91-24515  Filed  10-7-91;  3:41  pm] 

HUJNO  COOC  7i3S-01-W 

NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  AND  DATE:  9:30  a.m.,  Wednesday. 
October  16, 1991. 

PLACE:  Balhoom  Area  (2nd  Floor), 
LEnfant  Plaza  Hotel,  480  L'Enfant  Plaza, 
SW.,  Washington.  DC  20024. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

54eiA — Aircraft  Accident  Report:  Runway 
Collision  of  USAir  Flight  1493,  Boeing 
737-300.  and  Skywest  Flight  5569, 
Fairchild  Metroliner  at  Los  Angeles 
International  Airport,  Los  Angeles, 
California,  February  1, 1991. 

5563 — Recommendations  to  FAA: 
Conspicuity  of  Aircraft  on  Airport 
Surfaces,  Fllot  Vigilance  in  Monitoring 
Air  Traffic  Communications,  and  Use  of 
Clear  and  Concise  Standard  Phraseology 
Regarding  Intersection  Takeoffs  and 
"Position-and-Hold"  Clearances. 

NEWS  MEDIA  CONTACT.  Ted 

Lopafkiewicz — Phone  (202)  382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty.  (202)  382-6525. 

Dated:  October  4, 1991. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
(FR  Doc.  91-24507  Filed  10-7-91;  2:28  pm) 

MLLMQ  COOC  7S1S-01-M 


UNHID  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Amendment  to  Meeting 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  56  FR  48809. 

September  25. 1991. 

PREVIOUSLY  ANNOUNCED  DATES  OF 
MEETING:  October  7-8, 1991. 
CHANGE:  Add  the  following  to  the  open 
meeting  agenda: 

4.  Officer  Compensatioa  (Mr.  Frank) 

CONTACT  PERSON  FOR  MORI 

INFORMATION:  David  F.  Harris,  (202)  268- 

4800. 

David  F.  Harris, 

Secretary. 

[FR  Doa  91-24481  Filed  10-7-91;  12:15  pm) 

BtLUNQ  COM  7710-12-H 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:18  p.m.  on  Tuesday,  October  1, 1991. 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  met  in  closed  session 
to  consider  (1)  The  resolution  of  failed 
thrift  institutions;  (2)  environmental 
impact  on  real  estate  sales;  and  (3)  sale 
of  assets. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice  Chairman 
Andrew  C.  Hove,  Jr.,  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  and  concurred  in  by 
Chairman  L  William  Seidman  and 
Director  T.  Timothy  Ryan  Jr.  (Director  of 
Office  of  Thrift  Supervision),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  pubUc;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsection  (c)(4),  (c)(8), 
(c)(9)(A)(ii).  (c)(9)(B)  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550-17th 
Street,  NW..  Washington.  DC. 

* 

Dated:  October  3. 1991. 
Resolution  Trust  Corporation.  . 

John  M.  Buckley,  Jr., 
Executive  Secretary. 
[FR  Doc  91-24427  Filed  10-4-91;  5:11  pm) 

WLUNQ  COM  e714-01-M 


UMI 


Wednesday 
October  9,  1991 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Parts  257  and  258 

Solid  Waste  Disposal  Facility  Criteria; 

Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA/OSW-FR-91-004  FRL-4011-9) 
40  CFR  Parts  257  and  258 

Solid  Waste  Disposal  Facility  Criteria 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  today  is  promulgating  revisions 
to  the  Criteria  for  Classification  of  Solid 
Waste  Disposal  Facilities  and  Practices 
set  forth  in  40  CFR  part  257.  These 
revisions  were  developed  in  response  to 
the  1984  Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  Today's  rule  adds  a  new  part 
258,  which  sets  forth  revised  minimum 
federal  criteria  for  municipal  solid  waste 
landfills  (MSWLFs),  including  location 
restrictions,  facility  design  and 
operating  criteria,  ground-water 
monitoring  requirements,  corrective 
action  requirements,  financial  assurance 
requirements,  and  closure  and  post- 
closure  care  requirements.  The  rule 
establishes  differing  requirements  for 
existing  and  new  units  (e.g.,  existing 
units  are  not  required  to  remove  wastes 
in  order  to  install  liners).  In  addition, 
today's  rule  amends  part  257  by  making 
conforming  changes  that  make  it 
consistent  with  the  new  part  258.  The 
specific  criteria  by  which  State 
programs  will  be  approved  will  be 
published  in  a  separate  rule,  which  is 
expected  to  be  proposed  in  early  1992. 

This  rulemaking  also  fulfills  a  portion 
of  EPA's  mandate  under  section  405(d) 
of  the  Clean  Water  Act  (CWA)  to 
promulgate  regulations  governing  the 
use  and  disposal  of  sewage  sludge.  Part 
258  of  today's  rule  is  co-promulgated 
under  the  authority  of  the  CWA  and 
applies  to  all  MSWLf  s  in  which  sewage 
sludge  is  co-disposed  with  household 
wastes.  A  separate  regulation  for  sludge 
monofills  (landfills  in  which  only 
sewage  sludge  is  disposed  of)  was 
proposed  on  February  6, 1989,  under  part 
257  and  part  503.  The  sludge  monofill 
regulations  are  expected  to  be  finalized 
by  the  end  of  1991. 

EFFECTIVE  DATE:  October  9, 1993,  except 
subpart  G  of  part  258  is  effective  April  9, 
1994. 

ADDRESSES:  The  public  record  for  this 
rulemaking  (docket  number  F-91- 
CMLF-FFFFF)  is  located  at  the  RCRA 
Docket  Information  Center,  (OS-305), 
U.S.  Environmental  Protection  Agency 
Headquarters,  401  M  Street,  SW.. 
Washington,  DC  20460.  The  public 


docket  is  located  at  EPA  Headquarters 
and  is  available  for  viewing  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays. 
Appointments  may  be  made  by  calling 
(202)  475-9327.  Copies  cost  $0.15/page. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA/Superfund  Hotline,  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (800)  424-9346, 
toll-free,  or  (703)  920-9810,  local  in  the 
Washington,  DC,  metropolitan  area. 

For  more  detailed  information  on 
specific  aspects  of  this  final  rule,  contact 
Allen  Geswein,  Paul  Cassidy,  or 
Andrew  Teplitzky,  Office  of  Solid 
Waste  {OS-301),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460,  (202)  260-1099. 
SUPPLEMENTARY  INFORMATION:  Copies 
of  the  following  document  are  available 
for  purchase  through  NTIS,  U.S. 
Department  of  Commerce,  Springfield, 
Virginia  22161, 1  (800)  553-6847  or  (703) 
487-4650: 

(1)  U.S.  EPA,  Office  of  Solid  Waste, 
December  1990  Regulatory  Impact 
Analysis  (RIA)  and  the  August  1991 
Addendum  for  the  Final  Criteria  for 
Municipal  Solid  Waste  Landfills — (40 
CFR  part  258)— Subtitle  D  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  August  1991. 

Preamble  Outline 

I.  Authority 

II.  Background 

A.  Current  Solid  Waste  Controls  Under 
RCRA  and  the  CWA 

1.  RCRA  Subtitle  D  Criteria 

2.  Sewage  Sludge  Criteria 

B.  Report  to  Congress  on  Solid  Waste 
Disposal 

C.  EPA  Concerns  Regarding  Local 
Government  and  Indian  Tribe  Impacts 

D.  EPA's  Solid  Waste  "Agenda  for  Action" 

1.  Increasing  Information 

2.  Improving  Integrated  Waste 
Management  Planning 

3.  Increasing  Source  Reduction 

4.  Increasing  Recycling 

5.  Improving  Municipal  Waste  Combustion 

6.  Improving  Municipal  Solid  Waste 
Landfilling 

E.  Summary  of  Proposed  Rule 

III.  Regulatory  Approach  of  Today's  Final 

Rule 

A.  Statutory  Basis 

B.  Regulatory  Options  Considered  and 
Summary  of  the  Regulatory  Impact 
Analysis 

1.  Risk  and  Resource  Damage  Analysis 

2.  Other  benefits 

3.  Costs  and  Economic  Impacts 

4.  Selection  of  Today's  Regulatory 
Approach 

C.  Pollution  Prevention  Aspects  of  Final 
Rule 

IV.  Major  Issues 

A.  Small  Landfills 


B.  Regulatory  Structure 

C.  Implementation  and  Enforcement 

1.  Procedures  for  State  Program  Approval 

2.  Public  Participation 

3.  Enforcement  Considerations 

D.  Ground- Water  Policy 

1.  Differential  Protection  of  Ground  Water 

2.  Well  Head  Protection  Programs 

E.  Issues  Pertaining  to  Sewage  Sludge 

1.  Pollutant  Limits  for  Sewage  Sludge 

2.  Removal  Credits 

V.  Summary  of  Amendments  to  part  257 

A.  Conforming  Changes  to  part  257 

B.  Notification  and  Exposure  Information 
Requirements 

VI.  Summary  of  part  258 

A.  Subpart  A^^eneral 

B.  Subpart  B — Location  Restrictions 

C.  Subpart  C — Operating  Criteria 

D.  Subpart  D — Design  Criteria 

E.  Subpart  E — Ground-water  Monitoring 
and  Corrective  Action 

F.  Subpart  F — Closure  and  Post-Closure 
Care 

G.  Subpart  G — Financial  Assurance 
Criteria 

VII.  Implementation  of  Today's  Rule 

VIII.  EPA  Training  on  Final  Rule 

IX.  Paperwork  Reduction  Act 

X.  References 

XI.  List  of  Subjects 

A.  Part  257 

B.  Part  258 
Appendix  A.  [Reserved] 

Appendix  B.  Supplemental  Information  for 
Subpart  A— General 

1.  S  258.1  Purpose,  Scope,  and  Applicability 

a.  Closed  Facilities 

b.  Controls  on  Municipal  Waste 
Combustion 

c.  Rule  Effective  Date 

2.  §  258.2  Definitions 

3.  §  258.3  Consideration  of  Other  Federal 
Laws 

Appendix  C.  Supplemental  Information  for 
Subpart  B — Location  Restrictions 

1.  i  258.10  Airport  Safety 

2.  §  258.11  Floodplains 

3.  S  258.12  Wetlands 

4.  §  258.13  Fault  Areas 

5.  S  258.14  Seismic  Impact  Zones 

6.  §  258.15  Unstable  Areas 

7.  S  258.16  Closure  of  Existing  Units 

8.  Other  Location  Areas 

9.  Wellhead  Protection 

Appendix  D.  Supplemental  Information  for 
Subpart  C— Operating  Criteria 

1.  §  258.20  Procedures  for  Excluding  the 
Receipt  of  Hazardous  Waste 

2.  S  258.21  Cover  Material  Requirements 

3.  S  258.22  Disease  Vector  Control 

4.  S  258.23  Explosive  Gases  Control 

5.  S  258.24  Air  Criteria 

6.  S  258.25  Access  Requirements 

7.  §  258.26  Run-on/Run-off  Control  Systems 

8.  i  258.27  Surface  Water  Requirements 

9.  S  258.28  Liquids  Restrictions 

10.  S  258.29  Recordkeeping  Requirements 
Appendix  E.  Supplemental  Information  for 

Subpart  D — Design  Criteria 

1.  Overview  of  Proposed  Rule 

2.  Summary  of  Comments 

3.  Evaluation  of  Proposal  and  Alternatives 

4.  Final  Rule  Approach 
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Appendoc  F.  Supplemental  Infonnation  for 

Subpart  B— Ground-Water  Monitoring 

and  Corrective  Action 
Appendix  G.  Supplemental  Information  for 

Subpart  F— -Closure  and  Post-Closure 

Care 
Appendbc  H.  Supplemental  Infonnation  for 

Subpart  G— Financial  Assurance  Criteria 

I.  Authcuity 

Today's  rule  is  being  promulgated 
under  the  authority  of  sections  1008. 
2002  (general  rulemaking  authority), 
4004,  and  4010  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended.  Section  1006  directs  EPA  to 
publish  guidelines  for  solid  waste 
management,  including  criteria  that 
define  solid  waste  management 
practices  that  constitute  open  dumping 
and  are  prohibited  under  subtitle  D  of 
RCRA.  Section  4004  further  requires 
EPA  to  promulgate  regulations 
containing  criteria  for  determining 
which  facilities  are  open  dumps.  Section 
4010,  added  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
directs  EPA  to  revise  the  criteria 
promulgated  under  section  1008  and 
4004  for  facilities  that  may  receive 
hazardous  household  waste  (HHW)  or 
small  quantity  generator  (SQG) 
hazardous  waste. 

The  part  258  regulations  are  also 
being  promulgated  under  the  authority 
of  section  405  of  the  CWA  and  will 
apply  to  municipal  solid  waste  landfills 
in  which  sewage  sludge  is  disposed  of 
together  %vith  household  wastes  ("co- 
disposed  sludge").  Section  405(d) 
requires  EPA  to  establish  sewage  sludge 
use  and  disposal  standards  for  the  toxic 
pollutants  in  sewage  sludge  adequate  to 
protect  public  health  and  the 
environment  against  reasonably 
anticipated  adverse  effects  of  the 
pollutants.  Section  405(e]  prohibits  any 
person  from  disposing  of  sludge  from  a 
publicly-owned  treatment  works 
(POTW)  or  other  treatment  works 
treating  domestic  sewage  except  in 
accordance  with  the  section  405(d) 
regulations.  The  regulations 
promulgated  here  today  will  fulfill  EPA's 
CWA  requirement  to  establish 
standards  for  sewage  sludge  that  is  co- 
disposed  with  municipal  solid  waste. 

IL  Background 

A.  Current  Solid  Waste  Controls  Under 
RCRA  and  the  CWA 

1.  RCRA  Subtitle  D  Criteria 

Subtitle  D  of  RCRA  establishes  a 
framework  for  Federal,  State,  and  local 
government  cooperation  in  controlling 
the  management  of  nonhazardous  solid 
waste.  The  Federal  role  in  this 
arrangement  is  to  establish  the  overall 


regulatory  direction,  by  providing 
minimum  nationwide  standards  for 
protecting  human  health  and  the 
environment  and  to  provide  technical 
assistance  to  States  for  planning  and 
developing  their  own  environmentally 
sound  waste  management  practices.  The 
actual  planning  and  direct 
implementation  of  solid  waste  programs 
imder  subtitle  D,  however,  remain 
largely  State  and  local  functions,  and 
the  act  authorizes  States  to  devise 
programs  to  deal  with  State-specific 
conditions  and  needs.  EPA  retains  the 
authority  to  enforce  the  appropriate 
standards  in  a  given  State. 

Under  the  authority  of  sections 
1008(a)(3)  and  4004(a)  of  subtitle  D  of 
RCRA.  EPA  first  promulgated  the 
Criteria  for  Classification  of  Solid 
Waste  Disposal  Facilities  and  Practices 
(40  CFR  part  257)  on  September  13, 1979. 
These  subtitle  D  Criteria  establish 
minimum  national  performance 
standards  necessary  to  ensure  that  "no 
reasonable  probability  of  adverse 
effects  on  health  or  the  environment" 
will  result  from  solid  waste  disposal 
facilities  or  practices.  A  facility  or 
practice  that  meets  the  Criteria  is 
classified  as  a  "sanitary  landfill."  A 
facility  failing  to  satisfy  any  of  the 
Criteria  is  considered  an  "open  dump" 
for  purposes  of  State  solid  waste 
management  planning.  State  plans 
developed  pursuant  to  the  Guidelines  for 
Development  and  Implementation  of 
State  Solid  Waste  Management  Plans 
(40  CFR  part  256)  must  provide  for 
closing  or  upgrading  all  existing  open 
dumps  within  the  State. 

Practices  not  complying  with  the 
Criteria  also  constitute  "open  dumping" 
for  ptirposes  of  the  Federal  prohibition 
on  open  dumping  in  section  4005(a).  EPA 
does  not  have  the  authority  to  enforce 
the  prohibition  directly  (except  in 
situations  involving  the  disposal  or 
handling  of  sludge  irom  publicly-owned 
treatment  works,  where  Federal 
enforcement  of  POTW  sludge-handling 
facilities  is  authorized  under  the  CWA). 
However,  the  "open  dumping" 
prohibition  may  be  enforced  by  States 
and  other  persons  under  section  7002  of 
RCRA. 

The  existing  part  257  Criteria  include 
general  envirorunental  performance 
standards  addressing  eight  major  topics: 
Floodplains  (S  257.3-1).  endangered 
species  ({  257.3-2).  surface  water 
(S  257.3-6),  ground  water  (S  257.3-4), 
land  application  (J  257.35),  disease 
(§  257.3-6),  air  (J  257.3-7),  and  safety 
(S  257.^-8). 

2.  Sewage  Sludge  Criteria 

The  existing  part  257  Criteria 
discussed  above  were  co-promulgated 


imder  joint  authority  of  RCRA  and 
section  405(d)  of  the  CWA.  The  part  2S7 
regulations  thus  apply  to  all  sludge 
disposed  of  on  land.  Under  section 
40S(e),  it  is  imlawful  to  dispose  of  sludge 
for  any  use  for  which  regulations  have 
been  established  under  the  CWA  except 
in  accordance  with  these  regulations. 

In  February  1967,  Congress  enacted 
the  Water  Quality  Act  of  1987,  which 
amended  portions  of  the  CWA, 
including  section  405.  First,  Congress 
expanded  section  405(d)  to  impose  new 
standard-setting  requirements  with 
associated  deadlines.  Second.  Congress 
estabhshed  new  sludge  permitting 
requirements  in  section  405(f)  along  with 
State  program  requirements. 

EPA  has  proposed  sludge  regulations 
under  section  405(d),  published  at  40 
CFR  parts  257  and  503,  on  February  6. 
1989  (54  FTl  574&-5902).  The  proposed 
part  503  regulations  would  establish 
standards  for  the  incineration,  land 
application,  and  distribution  and 
marketing  of  sludge.  Hiey  also  would 
establish  standards  for  sludge  disposed 
of  in  monofiUs,  which  are  landfills  in 
which  only  sewage  sludge  is  disposed  of 
(i.e.,  no  other  type  of  solid  waste  is  co- 
disposed  with  the  sewage  sludge)  and  in 
surface  disposal  units  (bludge  placed  on 
the  surface  of  the  land  in  pi'es).  The 
sludge  proposal  does  not  include 
standards  for  the  co-disposal  of  sewage 
sludge  with  household  wastes  in 
municipal  solid  waste  landfills.  Rather, 
those  standards  for  the  co-dLsposal  of 
sewage  sludge  and  household  wastes  in 
landfills  are  established  in  today's  final 
rule.  By  this  action,  the  Agency  seeks  to 
achieve  consistency  in  its  regulation 
under  two  legal  auQiorities  of  a  single 
disposal  practice — the  co-disposal  of 
sewage  sludge  and  other  solid  wastes  in 
municipal  solid  waste  landfills. 

B.  Report  to  Congress  on  Solid  Waste 
Disposal 

In  response  to  the  1964  Hazardous 
and  Solid  Waste  Amendments.  EPA 
completed  a  study  on  the  adequacy  of 
the  existing  Criteria  to  protect  human 
health  and  the  environment  from  all 
subtitle  D  facilities,  except  those 
addressed  in  other  EPA  reports  to 
Congress,  such  as  mining  waste 
facilities.  In  conducting  the  study.  EPA 
gathered  detailed  data  on  the 
characteristics  and  quantities  of 
nonhazardous  solid  wastes,  including 
municipal  solid  wastes.  In  addition,  EPA 
evaluated  the  characteristics  and 
potential  human  health  and 
environmental  impacts  of  solid  waste 
disposal  facilities.  Finally,  the  Agency 
reviewed  the  Federal  and  State  solid 
waste  regulatory  programs  to  identify 
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any  areas  of  inadequacy.  In  October 
1988,  EPA  submitted  the  results  of  the 
study  to  Congress  in  a  report  entitled. 
"A  Report  to  Congress:  Solid  Waste 
Disposal  in  the  United  States."  (Ref.  1) 
The  preamble  to  the  August  30. 1988 
proposal  of  this  rule  (53  FR  33314) 
contained  a  discussion  of  the  findings  of 
this  study. 

The  results  of  this  study  conHnned 
that  the  United  States  is  in  the  midst  of 
a  municipal  solid  waste  disposal  crisis. 
EPA's  most  recent  data  show  that  in 
1988  the  nation  generated  nearly  180 
million  tons  of  municipal  solid  waste 
and  that  this  quantity  would  likely  grow 
to  216  miUion  tons  by  the  year  2000.  This 
growing  volume  of  waste  is  coupled 
with  a  steadily  decreasing  availability 
of  disposal  capacity.  In  a  1986  EPA 
survey  (Ref.  2).  45  percent  of  the 
municipal  solid  waste  landfill  owners/ 
operators  reported  that  their  landfills 
would  reach  capacity  by  1991.  Today's 
disposal  capacity  crisis  is  further 
compounded  by  the  difficulty  in  siting 
new  solid  waste  management  facilities. 

C.  EPA  Concerns  Regarding  Local 
Government  and  Indian  Tribe  Impacts 

The  municipal  solid  waste  crisis 
comes  at  a  time  when  local  governments 
and  Indian  Tribes  are  faced  with  a  wide 
range  of  competing  demands  for  their 
limited  financial  and  technical 
resources.  Schools,  roads,  social 
programs,  public  health  and 
environmental  programs,  including  solid 
waste  management,  and  other  programs 
draw  on  limited  local  resources,  forcing 
cities  and  Tribes  to  make  tough  budget 
decisions.  EPA  recognizes  and  is  very 
sensitive  to  these  difficult  conditions 
that  local  governments  and  Indian 
Tribes  face  and  is  carefully  considering 
the  impacts  of  its  environmental 
programs  on  local  governments  and 
Indian  Tribes. 

As  part  of  this  effort.  EPA  carefully 
considered  the  concerns  of  local 
government  and  Indian  Tribes  in  today's 
rule  for  municipal  solid  waste  landfills. 
Within  the  constraints  established  by 
Congress.  EPA  has  provided  in  this  rule 
extensive  flexibility  to  States.  Indian 
Tribes,  and  local  governments  to 
facilitate  implementation.  For  example, 
today's  rule  sets  forth  a  set  of  flexible, 
national  performance  standards  that 
allow  owners  and  operators,  including 
local  governments  and  Indian  Tribes,  to 
consider  site-specific  conditions  in 
designing  and  operating  their  landfills  to 
comply  with  the  rule.  Today's  rule  also 
establishes  a  flexible  compliance 
schedule,  including  the  phase-in  of 
ground-water  monitoring  requirements 
over  a  five-year  period  from  the  date  of 
publication  of  today's  rule.  Finally,  as 


discussed  later  in  this  preamble,  today's 
rule  provides  special  relief  to  small 
communities  and  Indian  Tribes. 
Municipal  solid  waste  landfills  that 
serve  small  conununities  and  Indian 
Tribes  which  meet  certain  criteria  are 
exempted  from  certain  high-cost 
requirements  (See  §  258.1(f))- 

EPA  also  is  stepping  up  its  efforts  in 
providing  technical  assistance  to  local 
governments  on  municipal  solid  waste 
management  issues.  As  discussed  in  the 
next  section,  the  Agency  has  developed 
a  national  strategy  for  addressing  the 
nation's  municipal  solid  waste  problem 
that  calls  for  action  by  all  levels  of 
government,  industry,  and  the  general 
public.  In  implementing  this  strategy. 
EPA  has  worked  with  the  States  in 
launching  numerous  new  technical 
assistance  programs  aimed  at  local 
governments.  For  example.  EPA  issued  a 
wide  range  of  information  materials  on 
topics  such  as  recycling  and  siting  of 
solid  waste  management  facilities, 
which  are  critical  to  local  governments. 
EPA  plans  to  continue  to  work  with 
States  in  providing  this  much-needed 
assistance  to  local  governments. 

D.  EPA 's  Solid  Waste  "Agenda  for 
Action" 

In  response  to  the  growing  national 
concern  about  the  solid  waste  disposal 
crisis.  EPA  developed  a  national 
strategy  for  addressing  the  municipal 
solid  waste  management  problems.  This 
strategy  is  set  out  in  a  document 
entitled.  "The  Solid  Waste  Dilemma:  An 
Agenda  for  Action."  (Ref  3)  which  the 
Agency  issued  in  final  form  in  February 
1989.  "The  strategy  describes  a  wide 
range  of  activities  that  must  be 
undertaken  by  various  parties,  including 
government,  industry,  and  the  general 
public,  to  bring  our  municipal  solid 
waste  management  problems  under 
control.  EPA  expects  to  issue  an  update 
of  the  Agenda  in  the  near  future. 

The  cornerstone  of  the  strategy  is 
"integrated  waste  management."  where 
the  following  solid  waste  reduction  and 
management  options  work  together  to 
form  an  effective  system:  source 
reduction,  recycling,  combustion,  and 
landfilling.  In  keeping  with  the  Agency's 
policy  of  pollution  prevention,  which  is 
discussed  below,  the  strategy  strongly 
encourages  the  use  of  source  reduction 
(i.e..  reduction  of  the  quantity  and 
toxicity  of  materials  and  products 
entering  the  solid  waste  stream] 
followed  by  recycling  as  first  steps  in  a 
solid  waste  management  system.  These 
techniques  can  then  be  complemented 
by  environmentally  sound  combustion 
and  landfilling. 

The  strategy  sets  out  three  national 
goals  for  municipal  solid  waste 


management:  (1)  Increase  source 
reduction  and  recycling;  (2)  increase 
disposal  capacity  and  improve 
secondary  material  markets;  and  (3) 
improve  the  safety  of  solid  waste 
management  facilities.  To  promote  the 
attainment  of  the  first  goal.  EPA 
established  a  national  goal  of  25  percent 
source  reduction  and  recycling  of 
municipal  solid  waste  by  1992. 

EPA's  "Agenda  for  Action"  identifies 
a  series  of  actions  or  activities  that  must 
be  carried  out  to  achieve  the  above 
national  goals.  These  activities  seek  to 
(1)  increase  the  amount  of  information 
available  to  all  parties  on  municipal 
solid  waste  management;  (2)  increase 
effective  integrated  waste  management 
planning  by  local  governments.  States. 
Indian  Tribes,  and  industry;  (3)  increase 
use  of  source  reduction;  (4)  increase 
recycling;  and  (5)  improve  the  design 
and  management  of  municipal  waste 
combustors  and  landfills. 

EPA  has  made  significant  progress  in 
completing  the  activities  and  attaining 
the  national  goals  outlined  in  the 
"Agenda  for  Action."  The  following 
describes  some  of  the  most  significant 
actions  EPA  has  completed  in 
implementing  the  "Agenda  for  Action." 

1.  Increasing  Information 

The  Agency  has  completed  numerous 
educational  materials  and  programs 
aimed  at  assisting  State  and  local 
governments  and  others  in  dealing  with 
municipal  solid  waste  management 
problems.  For  example.  EPA  issued  the 
first  volume  of  the  "Decision  Makers 
Guide  to  Solid  Waste  Management." 
(Ref.  4)  which  provides  essential 
information  on  all  aspects  of  solid  waste 
management  for  local  government 
officials.  The  Agency  also  published  a 
comprehensive  bibliography  of 
information  on  municipal  solid  waste 
management  and  a  guide  to  public 
involvement  in  siting  municipal  solid 
waste  management  facilities.  In 
addition,  EPA  has  established  an 
information  clearinghouse  and  peer 
matching  program  (through  which 
experienced  solid  waste  professionals 
provide  assistance  to  their  peers).  In 
February  1989,  the  Agency  held  a 
national  conference  to  identify  and 
discuss  municipal  solid  waste  research 
needs. 

EPA  is  continuing  to  develop 
additional  information  materials  and 
programs.  For  example.  EPA  sponsored 
a  major  national  conference  on 
municipal  solid  waste  management  in 
June  1990.  The  conference  addressed 
solid  waste  management  issues  of 
national  importance  and  worked  to 
increase  awareness  of  these  issues  at 
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local.  State,  and  regional  levels.  The 
goal  of  the  conference  was  to  initiate 
partnerships  among  peers  in 
government,  and  involve  groups  and 
individuals  to  encourage  cooperation 
and  innovation  in  our  efforts  to  solve 
solid  waste  problems.  Specific  areas 
addressed  at  the  conference  included: 

(1)  Integrated  waste  management,  (2) 
source  reduction  and  reuse,  (3) 
recycling,  (4)  combustion,  (5)  land 
disposal,  and  (6)  public  education  and 
involvement.  A  second  national 
conference  is  planned  for  fune  of  1992. 

The  Agency  also  established  SWICH 
(Solid  Waste  Information 
Clearinghouse),  a  national  clearinghouse 
for  municipal  solid  waste  management 
that  contains  over  7,000  documents.  This 
system  is  an  electronic  bulletin  board 
that  allows  users  to  view  the  listings  of 
journals,  reports,  studies,  etc.,  to  search 
for  topics  and  also  contains  information 
on  how  to  order  publications. 
Furthermore,  the  Agency  will  soon 
release  a  "how  to"  manual  for  setting  up 
household  hazardous  waste  collection 
programs. 

2.  Improving  Integrated  Waste 
Management  Planning 

A  major  objective  of  EPA's  "Agenda 
for  Action"  was  to  improve  integrated 
waste  management  planning  by  States 
and  local  governments.  EPA  has  made 
significant  progress  in  achieving  this 
objective.  In  April  1989.  EPA,  in 
cooperation  with  the  National 
Conference  of  State  Legislatures,  held  a 
workshop  for  States  on  solid  waste 
management  planning.  In  addition, 
through  a  grant  to  the  Council  of  State 
Governments.  EPA  sponsored  a  series  of 
five  workshops  on  plarming  for  States  in 
the  fall  of  1989.  Finally,  with  the 
Conference  of  Mayors,  EPA  produced  a 
television  video  for  The  Learning 
Channel  on  integrated  waste 
management. 

3.  Increasing  Source  Reduction 

The  highest  priority  in  EPA's  strategy 
for  addressing  the  nation's  solid  waste 
problems  is  increasing  source  reduction. 
EPA  has  taken  several  steps  to  promote 
the  reduction  of  the  quantity  and 
toxicity  of  materials  entering  the 
municipal  solid  waste  stream.  First,  EPA 
convened,  through  a  grant  to  the 
Conservation  Foundation,  a  steering 
committee  of  national  source  reduction 
experts  to  evaluate  and  develop 
recommendations  on  specific 
opportunities  for  source  reduction, 
methods  for  evaluating  source  reduction, 
and  incentives  for  promoting  source 
reduction.  The  results  of  this  project 
were  recently  published  in  a  report 
entitled,  "Getting  at  the  Source: 


Strategies  for  Reducing  Municipal  Solid 
Waste"  (Ref.  5).  The  Agency  also 
completed  a  review  and  analysis  of 
economic  incentives,  including  volume- 
based  pricing  schemes,  to  promote 
increased  source  reduction. 

With  regard  to  toxicity  reduction,  EPA 
completed  a  report  identifying  the 
sources  of  lead  and  cadmium  in  the 
waste  stream  (Ref.  6)  and  will  soon 
issue  a  report  identi^ing  potential 
substitutes  for  these  constituents  in 
products.  The  Agency  is  currently 
examining  mercury  in  the  municipal 
waste  stream.  In  March  1990,  the 
Agency  also  completed  a  comprehensive 
report  to  Congress  on  methods  for 
managing  plastic  wastes  (Ref.  7).  This 
report  examined  the  full  range  of  options 
for  addressing  plastic  wastes,  including 
source  reduction. 

4.  Increasing  Recycling 

To  increase  recycling  nationwide, 
EPA  has  undertaken  a  number  of  efforts 
to  stimulate  markets  for  secondary 
materials;  promote  increased  separation, 
collection,  processing,  and  recycling  of 
waste;  and  establish  a  National 
Recycling  Institute.  In  the  area  of 
markets  for  secondary  materials.  EPA 
produced  a  report  examining 
disincentives  to  recycling  and  has 
conducted  a  series  of  market  studies  on 
various  components  of  municipal  solid 
waste  (paper,  glass,  aluminum,  tires,  and 
compost).  To  improve  Federal 
procurement  of  recycled  materials,  the 
Agency  finalized  four  procurement 
guidelines  (retread  tires,  building 
insulation  products,  paper  and  paper 
products  containing  recovered 
materials,  and  lubricating  oils 
containing  re-refmed  oil]  in  1988  and 
1989  and  has  begun  examining  future 
candidate  materials  (other  building  and 
construction  materials)  for  additional 
procurement  guidelines. 

To  promote  increased, 
environmentally  sound  recycling  of 
waste,  EPA  has  launched  a  training 
program  to  support  recycling.  This 
program  is  developing  training  and 
assistance  programs  for  recycling  at 
Federal  offices  and.  through  the 
assistance  of  the  State  of  New  Jersey,  is 
developing  training  materials  for 
training  State  and  local  recycling 
coordinators.  EPA  also  released 
publications  on  a  number  of  topics  (i.e., 
used  oil  recycling,  yard  waste 
composting,  office  paper  recycling,  and 
State  and  local  recycling  program 
experiences)  and  funded  development  of 
several  public  service  announcements 
on  recycling.  EPA  also  funded  the 
establishment  of  a  National  Recycling 
Institute,  composed  of  high-level 
representatives  from  business  and 


industry,  to  identify  and  resolve  issues 
in  recycling. 

5.  Improving  Municipal  Waste 
Combustion 

In  the  past  year,  EPA  took  a  major 
step  forward  in  improving  the  design 
and  management  of  municipal  waste 
combustion  facilities.  In  December  1989, 
the  Agency  proposed  new  air  emission 
standards  (54  FR  52209)  for  new  and 
existing  municipal  waste  combustors. 
The  Agency  published  a  final  municipal 
waste  combustion  rule  on  February  11, 
1991  (see  56  FR  5488)  that  included 
requirements  for  good  combustion 
practices  and  air  emission  control  of 
particulates,  organics.  NOx  and  acid 
gases. 

6.  Improving  Municipal  Solid  Waste 
Landfilling 

Today's  final  rule  represents  the 
culmination  of  a  major  Agency  effort  to 
improve  the  safety  of  municipal  solid 
waste  landfills.  EPA  issued  a 
comprehensive  proposal  (summarized 
below)  in  1988  (53  FR  33314).  evaluated 
extensive  comments,  and  is  today 
promulgating  the  final  rule.  The  Agency 
believes  today's  rule  will  significantly 
improve  the  safety  of  existing  and  future 
municipal  solid  waste  landfills. 

While  today's  final  rule  is 
comprehensive,  it  does  not  address 
potential  concerns  regarding  air 
emissions  from  municipal  landfills.  To 
address  concerns,  the  Agency  proposed 
air  emission  controls  for  municipal 
landfills  under  the  authority  of  section 
111  of  the  Clean  Air  Act.  (See  56  FR 
24468;  May  30, 1991.) 

E.  Summary  of  Proposed  Rule 

As  indicated  above,  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  required  EPA  to 
revise  the  existing  solid  waste  disposal 
criteria  for  facilities  that  may  receive 
household  hazardous  waste  or 
hazardous  waste  from  small  quantity 
generators.  The  existing  criteria  were 
issued  under  section  4004(a)  of  RCRA. 
which  specified  that  the  criteria  were  to 
provide  that  a  facility  be  classified  as  a 
sanitary  landfill  and  not  an  open  dump 
only  if  there  is  no  reasonable  probability 
of  adverse  effects  on  human  health  and 
the  environment  from  disposal  of  solid 
waste  at  the  facility.  HSWA  specified 
that  the  revised  criteria  shall  be  those 
necessary  to  protect  human  health  and 
the  environment  and  may  take  into 
account  the  practicable  capability  of 
owmers  and  operators  of  sohd  waste 
disposal  facilities. 

In  response  to  this  mandate,  in  August 
1988  EPA  proposed  revised  criteria  for 
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MSWLFs  and  new  information 
requirements  for  owners  and  operators 
of  industrial  solid  waste  disposal 
facilities  and  demolition  debris  landfills. 
These  are  landfills  that  the  Agency 
determined  do  or  r  'y  receive  household 
hazardous  waste  or  Hazardous  waste 
from  small  quantity  generators.  The  key 
[MDvisions  of  the  proposed  revised 
Criteria  for  MSWLFs  are  summarized 
below.  Today's  rulemaking  sets  forth  the 
final  requirements  for  owners  and 
operators  of  these  facilities,  including 
the  flexibility  provided  to  States  seeking 
to  tailor  standards  to  meet  State-specific 
conditions. 

EPA's  1988  proposal  set  forth  new 
requirements  pertaining  to  MSWLF 
location,  design  and  operation,  ground- 
water monitoring,  corrective  action, 
closure  and  post-closure  care,  and 
financial  responsibility.  The  proposed 
location  restrictions  identified  six 
locations  in  which  MSWLFs  would  be 
subject  to  special  siting  restrictions  and 
performance  standfirds:  proximity  to 
airports,  100-year  floodplains,  wetlands, 
fault  areas,  seismic  impact  zones,  and 
unstable  areas. 

The  design  criteria  proposed  by  EPA 
required  owners  and  operators  to  design 
MSWLFs  to  meet  a  performance 
standard  based  on  a  State-specified 
ground-water  carcinogenic  risk  level. 
The  proposed  operating  criteria 
specified  day-to-day  operating  practices, 
like  daily  cover,  for  proper  landfill 
maintenance. 

The  Agency  also  proposed  ground- 
water monitoring  and  corrective  action 
requirements  that  established  a  ground- 
water monitoring  system  for  detection  of 
releases  from  landfills  and  corrective 
measures  for  remedying  releases  once 
they  had  been  detected.  The  proposed 
closure  and  post-closure  care  criteria 
established  final  cover  requirements  and 
a  closure  performance  standard  and 
required  a  minimum  of  30  years  of  post- 
closure  care  of  the  landfill.  The 
proposed  financial  responsibility 
requirements  specified  that  owners  and 
operators  must  assure  that  funds  would 
be  available  to  meet  closure,  post- 
closure  care,  and  corrective  action 
needs. 

EPA  received  written  comments  on 
the  proposal  from  more  than  350 
commenters.  The  commenters  included 
more  than  130  local  governments,  about 
60  State  agencies,  and  15  Federal 
agencies.  About  80  private  sector  firms 
and  27  trade  or  professional 
organizations  supplied  comments.  Ten 
environmental  and/or  other  public 
interest  groups  and  33  private  citizens 
commented  on  the  proposal.  In  addition. 
EPA  held  four  public  hearings,  in  which 
commenters  presented  oral  and  written 


testimony.  AD  comments  were  taken 
into  consideration  in  developing  this 
final  rule. 

Section  HI  of  the  preamble,  which 
immediately  follows,  sets  forth  the 
statutory  basis  for  the  final  rule, 
describes  the  broad  regulatory  options 
considered,  and  summarizes  the 
regulatory  impact  analysis.  Section  IV 
responds  to  general  issues  raised  by 
commenters  on  the  proposal.  Sections  V 
and  VI  of  today's  preamble  summarize 
the  major  provisions  of  parts  257  and 
258,  respectively.  Section  VII  reviews 
the  steps  that  owners  and  operators  and 
States  must  tmdertake  to  implement 
today's  rule,  while  Section  VIII 
describes  EPA's  plans  for  training  on  the 
final  rule.  The  technical  appendices 
provide  more  detailed  discussion  of  the 
technical  components  of  today's  rule. 
Responses  to  comments  that  are  not 
discussed  in  the  preamble  of  today's 
rule  are  contained  in  the  Comments 
Response  Documents  cited  in  Section  X. 

m.  Regulatory  Approach  of  Today's 
Final  Rale 

A.  Statutory  Basis 

Prior  to  evaluating  the  appropriate 
regulatory  options  for  the  subtitle  D 
revised  Criteria,  it  was  necessary  that 
the  Agency  determine  the  precedential 
effect  of  the  RCRA  subtitle  C 
requirements  for  hazardous  waste 
facilities.  These  regulations  are  found, 
for  the  most  part,  at  40  CFR  part  265 
(interim  status  facilities]  and  40  CFR 
part  264  (permitted  facilities). 

The  Agency  received  many  comments 
critical  of  the  proposed  Criteria  based 
upon  the  fact  that  the  Criteria  varied 
from  those  applicable  to  hazardous 
waste  facibties  under  RCRA  subtitle  C 
Several  commenters  based  their 
comments  upon  technical  information 
contained  in  the  docket  to  this 
rulemaking  showing  many  similarities  in 
the  health  and  environmental  threats 
posed  by  MSWLFs  and  subtitle  C 
landfills.  Like  the  proposed  Criteria,  the 
revised  Criteria  promulgated  today  also 
differ  from  the  subtitle  C  requirements. 
EPA  believes  that  Congress  did  not 
interui  for  EPA  to  copy  the  subtitle  C 
regulations  for  subtitle  D  facilities  and. 
furthermore,  gave  the  Agency  the 
discretion,  through  its  statutory 
mandate,  to  create  a  separate  regulatory 
program. 

EPA  agrees  with  commenters  that 
data  available  to  the  Agency  at  this  time 
do  not  provide  strong  support  for 
distinguishing  the  health  and    , 
environmental  threats  posed  by 
MSWLFs  and  subtitle  C  facilities. 
Technical  data  gathered  by  the  Agency 
and  available  in  the  docket  to  this 


rulemaking  do  not  reveal  significant 
differences  in  the  number  of  toxic 
constituents  and  their  concentrations  in 
the  leachates  of  the  two  categories  of 
facilities.  One  study  fRef.  8)  compared 
(1)  leachates  from  MSWLFs  that  began 
operation  before  1980  (the  year  EPA's 
regulations  for  hazardous  waste 
landfills  became  effective]  with 
leachates  from  MSWLFs  that  began 
operations  after  1980  and  (2]  "po8t-198T 
MSWLF  leachates  with  hazardous 
waste  landfill  leachates.  MSWLFs  that 
began  operation  prior  to  1980  could 
contain  industrial  hazardous  waste  that, 
starting  in  1980,  could  only  be  sent  to  a 
subtitle  C  facility.  MSWLFs  that  began 
operation  after  1980  should  only  contain 
small  quantity  generator  and  household 
hazardous  wastes  In  addition  to 
nonhazardous  wastes. 

As  commenters  noted,  the  study  did 
not  find  significant  differences  between 
the  number  of  toxic  constituents  and 
their  concentrations  between  leachates 
from  po8t-1980  MSWLFs  and  leachates 
from  pre-1980  MSWLFs  and  hazardous 
waste  landfills.  When  comparing  the 
mean  concentrations  of  leachates  from 
hazardous  waste  facilities  and 
MSWLFs.  for  example,  the  Agency 
concluded  that  there  was  a  "weak 
indication"  in  the  data  that  hazardous 
waste  leachate  had  higher 
concentrations  of  hazardous 
constituents  than  post-1980  MSWLF 
leachate. 

It  should  also  be  noted,  however,  that 
these  data  are  variable,  and  did  not 
refiect  long-term  monitoring  results.  As 
a  result  there  is  a  significant  possibility 
that  they  do  not  accurately  reflect  the 
actual  toxicity  of  MSWLFs  and  subtitle 
C  leachates  at  the  present  time. 
Furthermore,  the  Agency  has  many 
reasons  to  believe  that  ^e  quality  of  the 
leachate  from  MSWLFs  will  improve 
over  time.  Increasingly,  communities  are 
instituting  household  hazardous  waste 
programs  and  removing  toxics  from 
waste  prior  to  its  disposal  in  a  municipal 
landfill.  In  addition,  the  Agency  expects 
there  to  be  positive  changes  in  leachate 
resulting  from  the  1986  lowering  of  the 
cut-off  levels  for  small  quantity 
generator  waste  and  the  addition  of  new 
RCRA  hazardous  waste  listings  and 
characteristics.  The  former  would 
reduce  the  amount  of  small  quantity 
generator  hazardous  waste  that  may  be 
disposed  of  in  MSWLFs  while  the  latter 
would  divert  waste  currently  disposed 
of  at  subtitle  D  facilities  to  subtitle  C 
facilities.  Each  of  these  measures  should 
reduce  both  the  number  and  the 
concentration  of  toxic  constituents 
present  in  landfill  leachates.  Thus, 
better  data  as  well  as  future  data  should 
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provide  a  stronger  technical  basis  for 
distinctions  between  the  subtitle  C  and 
D  regulatory  programs. 

In  raising  the  similarity  in  leachates 
between  MSWLFs  and  hazardous  waste 
facilities,  commenters  suggested  that 
EPA  is  legally  obligated  to  promulgate 
revised  Criteria  for  MSWLFs  under 
subtitle  D  that  are  similar  to  existing 
regulatory  standards  for  subtitle  C 
hazardous  waste  facihties.  The  basis  for 
such  a  suggestion  is  that  the  Agency 
may  not  distinguish  regulatory 
standards  under  subtitles  C  and  D 
except  on  technical  grounds. 

The  Agency  disagrees  with 
commenters  that  it  is  legally  obligated  to 
issue  revised  Criteria  for  MSWLFs 
under  subtitle  D  that  are  identical  to 
subtitle  C  standards  and  believes  that  it 
has  the  discretion  to  create  a  different 
regulatory  program  for  MSWLFs. 
Because  this  discretion  is  based  upon 
the  statutory  language  and  legislative 
history  of  the  RCRA  provision  requiring 
EPA  to  promulgate  the  revised  Criteria, 
the  current  lack  of  technical  information 
distinguishing  the  two  universes  of  solid 
waste  facilities  does  not  affect  the 
Agency's  discretion  to  create  two 
distinct  regulatory  programs. 

The  statutory  language  and  legislative 
history  of  RCRA  subtitle  D  reveal  that 
Congress  mandated  a  different  standard 
of  health  and  environmental  protection 
from  that  mandated  under  subtitle  C  and 
that  Congress  did  not  intend  for  EPA  to 
impose  the  same  standards  under  the 
two  programs.  Subtitle  C  management 
standards  for  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  shall  be  those  "necessary  to 
protect  human  health  and  the 
environment."  (See,  for  example,  section 
3004(a).)  Section  4010(c)  of  the  statute, 
the  provision  mandating  promulgation  of 
the  revised  Criteria,  also  contains  this 
same  language: 

Not  later  than  March  31. 1988.  the 
Administrator  shall  promulgate  revisions  of 
the  criteria  promulgated  under  paragraph  (1) 
of  section  4004(a)  and  under  section 
1008(a)(3)  for  facilities  that  may  receive 
hazardous  household  wastes  or  hazardous 
wastes  from  small  quantity  generators  under 
section  3001(d).  The  criteria  shall  be  those 
necessary  to  protect  human  health  and  the 
environment  and  may  take  into  consideration 
the  practicable  capabilities  of  such  facilities 
(emphasis  added). 

However,  whi)e  stating  that  the  revised 
Criteria  must  be  those  "necessary  to 
protect  human  health  and  the 
environment."  subtitle  D  contains 
additional  language  not  present  in 
subtitle  C,  that  allows  the  Agency  to 
explicitly  consider  practicable 
capabi  ity  in  determining  what  is 


necessary  to  protect  human  health  and 
the  environment. 

This  discretion  is  found  both  in  the 
language  of  section  4010(c).  which 
explicitly  provides  that  EPA  may 
consider  the  "practicable  capability"  of 
facilities  in  revising  the  solid  waste 
management  criteria  promulgated  under 
section  4004(a).  and  in  the  language  of 
section  4004(a]  itself.  EPA  believes  that 
these  provisions,  among  other  things, 
explicitly  authorizes  EPA  to  consider 
cost  in  determiniiTg  appropriate  criteria 
for  subtitle  D  facilities.  The  legislative 
history  of  section  4010(c)  as  well  as 
other  statutory  provisions  further 
support  this  interpretation. 

Section  4004(a)  provides  that  EPA 
shall  promulgate  regulations  containing 
criteria  distinguishing  which  facilities 
are  to  be  classified  as  sanitary  landfills 
and  which  as  open  dumps.  This 
provision  incorporates  a  distinctly 
different  standard  of  health  and 
environmental  protection,  which  may  be 
interpreted  to  allow  consideration  of 
cost.  The  section  provides  that,  at  a 
minimum: 

*  *  *  a  facility  may  be  classified  as  a 
sanitary  landfill  and  not  an  open  dump  only 
if  there  is  no  reasonable  probability  of 
adverse  effects  on  health  or  the  environment 
from  disposal  of  solid  waste  at  such  facility 
(emphasis  added). 

The  statute  suggests  that  the  standard 
under  section  4004(a)  applies  to  the 
revised  Criteria  mandated  under  section 
4010(c).  Section  4010(c)  explicitly  states 
that  the  Administrator  is  to  "promulgate 
revisions  of  the  criteria  promulgated 
under  paragraph  (1)  of  section  4004(a) 
and  under  section  1008(a)(3)"  for  subtiUe 
D  facihties  that  may  receive  hazardous 
wastes.'  Thus,  rather  than  simply 
directing  the  Agency  to  promulgate 
criteria  for  solid  waste  landfills 
receiving  household  hazardous  and 
small  quantity  generator  wastes. 
Congress  directed  the  Agency  to 
"revise"  the  existing  Criteria 
promulgated  under  section  4004(a)  for 
these  facilities.  Furthermore.  Congress 
indicates  in  section  4005  of  the  statute 
that  the  revised  Criteria  mandated  by 
section  4010(c)  are  to  be  promulgated 
under  section  4004(a).  Section 
4005(c)(l](B]  states: 

Not  later  than  eighteen  months  after  the 
promulgation  of  revised  criteria  under 
subsection  4004(a)  (as  required  by  section 
4010(c)),  each  State  shall  adopt  and 
implement  a  permit  program  or  other  system 
or  prior  approval  and  conditions  *  *  *. 


■  Section  1006  (imply  require*  thai  the 
Administrator  promulgate  solid  waste  management 
information  and  guidelines. 


Thus,  the  Agency  believes  that  when 
promulgating  revisions  of  criteria  under 
the  same  statutory  provision,  it  is 
reasonable  for  it  to  refer  to  the 
standards  imposed  under  that  statutory 
section  in  developing  the  revisions. 
The  above  statutory  argument  is 
supported  by  the  legislative  history  of 
section  4010(c].  In  enacting  section 
4010(c),  Congress  seems  to  have  been 
aware  that  the  costs  of  the  regulation 
may  cause  many  facilities  to  close.  As  a 
consequence,  the  legislative  history 
suggests  that  Congress  authorized  EPA 
to  develop  regulations  that  would  avoid 
massive  closures  among  solid  waste 
disposal  facilities.  Senator  Randolph,  in 
his  remarks  during  floor  debate,  stated: 

(t]he  requirements  could  also  precipitate 
the  closure  of  facilities  with  substantial 
capacity,  but  that  are  either  unable  or 
unwilling  to  accept  new  regulatory  costs. 

By  allowing  the  administrator  to  consider 
the  practicable  capability  of  solid  waste 
disposal  facilities,  the  Congress  has 
expressed  its  desire  to  avert  serious 
disruptions  of  the  solid  waste  disposal 
industry. 

130  Cong.  Rec.  S  13814  (daily  ed.  Oct.  5, 
1984).  From  these  statements,  it  would 
appear  that  Congress  explicitly 
authorized  EPA  to  consider  costs  under 
section  4010(c)  as  a  criterion  for 
determining  if  the  financial  impact  upon 
the  owner  or  operator  of  an  MSWLF 
could  result  in  the  "serious  disruptions 
within  the  solid  waste  disposal 
industry." 

While  the  legislative  history  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  discusses  the 
meaning  of  the  term  "practicable 
capability"  under  section  4010(c)  and 
indicates  that  it  refers  to  cost 
considerations,  the  legislative  history    - 
does  not  elaborate  upon  the  meaning  of 
section  4004(a)  phrase,  "no  reasonable 
probability  of  adverse  effects." 
However,  case  law  provides  support  for 
interpreting  this  standard  to  allow  EPA 
to  consider  cost. 

Although  it  alone  is  not  interpreted  to 
imply  economic  considerations,  the  term 
"reasonable."  present  in  section  4004(a), 
has  been  read  in  other  contexts  to  imply 
a  balancing  of  competing  factors.  [See 
e.g.,  American  Textile  Manufacturers 
Institute,  Inc.  v.  Donovan,  452  U.S.  490 
(1981);  City  of  New  York  v.  EPA.  543  F. 
Supp.  1084  (S.D.N. Y.  1981).)  The 
legislative  history  indicates  that 
Congress  recognized  cost  versus  health 
and  environmental  protection  to  be  the 
competing  considerations  in  revising  the 
subtitle  D  Criteria.  [See  e.g..  130  Cong. 
Rec.  S  13814  (daily  ed.  Oct.  5. 1984)). 

Furthermore,  use  of  the  word 
"probability"  in  "no  reasonable 
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probability"  implies  the  discretion  to 
impose  requirements  that  are  less 
certain  to  eliminate  a  perceived  health 
or  environmental  threat  than  standards 
that  are  "necessary  to  protect  human 
health  and  the  environment,"  thus 
allowing  for  the  consideration  of  other 
factors  such  as  cost. 

Based  upon  these  considerations,  EPA 
believes  it  has  the  explicit  discretion  to 
interpret  the  phrase  "practicable 
capability"  under  section  4010(c]  to 
allow  the  consideration  of  the  cost  of 
the  revised  criteria  to  MSWLF  owners 
and  operators. 

The  legislative  history  supports  the 
above  statutory  reading  that  EPA  may 
impose  different  standards  under  RCRA 
subtitle  D  from  those  imposed  under 
RCRA  subtitle  C.  In  the  Senate  Report  to 
S.757,  Congress,  in  discussing  EPA's 
mandate  in  revising  the  subtitle  D 
criteria  for  MSWLFs.  stated: 

(t)he  multiple  liner-leachate  collection 
gystem  reqturements  of  new  section  3004(f) 
applicable  to  Subtitle  C  facilities  are  not  to 
be  automatjcally  incorporated  in  revised 
criteria  for  landfills  or  surface  iiripoundments 
which  are  Subtitle  D  facilities. 

S.  Rept.  98-248  at  50.  Senator  Stafford, 
in  his  remarics  on  the  Senate  floor,  also 
provided  for  the  possibility  of 
differences  between  the  subtitle  D  and  C 
standards.  He  stated: 

(t)he  underlying  standard  for  facilities 
subject  to  this  amendment  to  subtitle  D 
remains  protection  of  human  health  and  the 
environment.  Requirements  imposed  on 
facilities  may\ary  from  those  for  Subtitle  C 
facilities,  however,  and  still  meet  this 
standard. 

130  Cong.  Rec.  at  S 13814. 

Finally,  two  aspects  of  the  nature  of 
Congress'  regulation  of  MSWLFs 
containing  household  or  small  quantity 
generator  hazardous  waste  support  a 
Congressional  intent  to  preserve 
differences  between  the  RCRA  solid  and- 
hazardous  waste  programs.  First, 
Congress  chose  to  regulate  such 
facilities  by  revising  the  subtitle  D 
criteria  rather  than  subjecting  them  to 
the  subtitle  C  requirements.  Second, 
Congress'  statutory  directives  in  the 
HSWA  amendments  to  revise  the 
subtide  D  criteria  lack  t)ie 
prescriptiveness  of  similar  amendments 
to  the  subtide  C  program.  In  place  of 
Congress'  imposition  of  land  disposal 
restrictions  and  precise  liner  and 
leachate  collection  requirements  in  tlie 
1984  amendments.  Congress  merely  told 
EPA  to  revise  the  Criteria  under  section 
4004(a)  as  necessary  to  protect  human 
health  and  the  environment,  taking  into 
consideration  practicable  capability. 


Furthermore,  Congress  specified  only 
the  "minimums"  of  such  a  program, 
mandating  that  the  revised  criteria 
include  requirements  for  ground-water 
monitoring,  location  standards,  and 
corrective  action. 

As  a  consequence,  EPA  has 
determined  that  it  has  the  discretion  to 
create  a  regulatory  program  for  RCRA 
subUtle  D  MSWLFs  that  would  allow  for 
standards  that  are  distinct  from  the 
RCRA  subtitle  C  program  for  hazardous 
waste  facilities,  and  thus  EPA  can  allow 
for  greater  flexibility  in  State  solid 
waste  programs. 

B.  Regulatory  Options  Considered  and 
Summary  of  the  Regulatory  Impact 
Analysis 

The  Agency  considered  a  number  of 
broad  regulatory  options  for  today's 
final  rule  and,  in  accordance  with 
Executive  Order  12291.  prepared  a 
Regulatory  Impact  Analysis  (RIA), 
December  1990,  that  evaluates  the 
benefits  and  impacts  of  each  of  the 
regulatory  options.  The  RIA  also 
contains  an  analysis  of  the  economic 
impact  on  small  communities,  as 
required  by  the  Regulatory  Flexibility 
Act  (RFA).  Complete  information  on  RIA 
methodology,  data,  assumptions,  and 
results  is  contained  in  the  Final 
Regulatory  Impact  Analysis.  Information 
on  the  availability  of  the  RIA  is 
provided  in  the  Supplementary 
Information  Section  of  today's  preamble. 

In  addition  to  the  RIA,  in  Spring  1991. 
the  Agency  updated  and  revised  the 
Regulatory  Impact  Analysis  to 
incorporate  changes  in  state  regulations 
as  of  January  1991  and  to  represent  the 
increased  flexibility  of  today's  rule, 
referred  to  as  the  Hybrid  approach. 
These  changes  in  assiunptions,  result  in 
a  significant  reduction  in  risk,  cost  and 
economic  estimates  for  all  options 
considered.  Results  from  this  revised 
analysis  are  presented  below  and  are 
presented  in  the  Addendum  to  the  RIA, 
August  1991.  Information  on  the 
availability  of  the  Addendum  is 
provided  above. 

The  Agency  considered,  in  addition  to 
the  original  proposal,  four  Imrad 
regulatory  options  for  today's  fmal  rule. 
These  options  included  (1)  the  "Limited 
Option  approach"  (2)  the  "subtitle  C 
approach"  (3)  the  "Hybrid  approach," 
and  (4)  the  "Categorical  approach." 
Under  the  limited  option  approach,  the 
revised  Criteria  would  be  limited  to  the 
enumerated  requirements  Identified  by 
the  1984  Hazardous  and  Solid  Waste 
Amendments — location  restrictions, 
ground-water  monitoring,  and  corrective 
action  for  ground-water  contamination. 


Rather  than  focusing  on  preventing 
envirormiental  contamination  in  the  first 

instance,  this  option  relies  almost 
exclusively  on  detection  and  expensive 

clean-up  programs  to  protect  human 
health  and  the  environment.  Other  than 
location  restrictions,  owners  or 
operators  of  MSWLFs  would  not  be 
required  to  comply  mth  any  preventive 
measures  such  as  proper  landfill  design, 
operation,  and  closure. 

Under  the  "subtitle  C  option,  owners 
and  operators  of  MSWLFs  would  be 
subject  to  a  comprehensive  set  of 
facility  requirements  identical  to  those 
established  for  hazardous  waste 
disposal  facilities  under  subtitle  C  of 
RCRA.  The  final  "Hybrid"  opMon.  which 
is  the  approach  taken  in  today's  final 
rule,  combines  the  limited  option 
provisions  with  a  range  of  preventive 
measures  appropriate  for  MSWLFs  and 
provides  States  seeking  to  accept  the 
program  with  the  flexibility  to  adopt  the 

preventive  measures  most  appropriate 
to  their  State.  In  particular,  the  Hybrid 
approach  addresses  all  of  the  categories 
of  control  included  in  the  subtitle  C 
option,  but  is  less  stringent  and. 
therefore,  more  flexible  in  several 
respects,  most  notably  in  the  landfill 
design  and  closure  requirements.  Thus, 
while  differing  in  content,  both  the 
Hybrid  and  subtitle  C  options  include 
requirements  relating  to  facility  location, 
design,  operation,  ground-water 
monitoring,  corrective  action,  closure 
and  post-closure  care,  and  financial 
assurance. 

Finally.  EPA  investigated  a  fourth 
approach,  the  categorical  approach, 
whereby  landfill  design  standards 
would  be  categorized  based  on  various 
factors,  particularly  hydrogeology  and 
precipitation.  During  rule  development, 
EPA  and  the  States  attempted  to 
develop  such  an  approach.  The 
approach  was  rejected  by  both  Agency 
research  and  technical  staff,  and  by  the 
States,  because  it  was  technically 
infeasible  to  tailor  categories  to  the 
wide  variety  of  situations  throughout  the 
country.  All  attempts  to  simplify  the 
categories  led  to  over  or  under 
regulation.  Each  attempt  suffered  from  a 
variety  of  technical  deficiencies. 
Because  the  Agency  rejected  the 
categorical  approach,  this  approach  will 
not  be  discussed  further  in  this 
preamble.  Rather  EPA's  evahiation  of 
this  option  is  addressed  in  the  detailed 
background  discussion  on  the  design 
criteria  presented  in  Appendix  E  to 
today's  preamble,  in  addition,  the 
Regulatory  Impact  Analysis  results  for 
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this  approach  are  not  presented  in  this 
section  because  they  are  very  similar  to 
the  Hybrid  option. 

In  evaluating  these  options,  the 
Agency's  primary  criterion  was  meeting 
the  statutory  requirement  of  protection 
of  human  health  and  the  environment.  In 
addition,  consistent  with  the  Agency's 
interpretation  of  the  statutory  basis  for 
today's  rule.  EPA  considered  the 
practicable  capability  of  owners  and 
operators  of  MSWLFs.  From  the 
legislative  history,  as  explained 
previously  in  this  preamble,  EPA 
determined  that  "practicable  capability" 
includes  both  the  economic  and 
technical  capabilities  of  owners  and 
operators,  which,  if  exceeded,  could 
result  in  significant  disruptions  in 
current  solid  waste  disposal  practices. 
Because  the  subtitle  C  Approach  was 
significantly  more  expensive  that  than 
the  hybrid  approach  (four  times  higher), 
EPA  determined  that  it  was  beyond  the 
bounds  of  "practicable  capability."  For 
this  reason,  while  full  discussion  of  the 
subtitle  C  option  is  included  in  the  RIA. 
it  will  not  be  included  in  the  following 
discussion  on  costs  and  benefits. 
Additional  information  on  the  subtitle  C 
approach  can  be  found  in  the  RIA. 

In  evaluating  and  selecting  the 
regulatory  approach  for  today's  rule, 
EPA  "attempted  to  strike  the  mopt 
appropriate  balance  between 
considerations  of  human  health  and 
environmental  protection  and 
practicable  capability.  EPA  gathered 
and  analyzed  available  informaion  on 
the  health  and  environmental  benefits 
and  the  cost  and  economic  impacts  of 
the  various  options. 

1.  Risk  and  Resource  Damage  Analysis 

The  Agency  first  evaluated  the  human 
health  and  resource  damage  benefits  of 
each  of  the  options.  Where  possible,  the 
Agency  developed  quantitative 
estimates  of  these  benefits.  For  example, 
the  Agency  estimated  the  reduction  in 
carcinogenic  health  risks  achieved  and 
resource  damage  avoided  by  the  various 
options.  EPA  also  carefully  considered 
and  qualitatively  evaluated  other 
benefits  that  are  difficult  to  quantify, 
such  as  the  intrinsic  value  of  clean 
ground  water  to  future  generations;  non- 
quantified  benefits  are  discussed  in  the 
next  section. 

There  are  several  limitations  to  the 
benefits  analysis  that  should  be 
recognized.  Only  benefits  concerning 
ground-water  contamination  are 
considered — benefits  from  increased 
protection  of  surface  water  and  air  are 
not  included.  Benefits  beyond  300  years 
are  also  not  included — additional 


benefits  would  be  captured  if  the 
modeling  period  extended  beyond  300 
years.  Finally,  potential  changes  in 
waste  toxicity  and  demographics  are  not 
completely  factored  into  the  analysis — a 
reduction  in  toxicity  of  waste  going  to 
MSWLPs  would  reduce  the  benefits  of 
this  rule,  while  increases  in  populations 
living  near  MSWLFs  would  increase 
benefits. 

EPA  found  that  both  options,  the  Final 
Rule  and  the  limited  option  would 
achieve  roughly  similar  results  for  one 
benefit  measure — reduction  in  human 
health  risks  from  drinking  contaminated 
ground  water.  As  indicated  in  Table  1, 

both  the  Hybrid  approach  and  the 
limited  approach  would  eliminate  2 
cancer  cases  (40  percent  reduction  from 
baseline)  occurring  over  300  years  from 
one  set  of  3,000  replacement  landfills 
similarly  located  to  those  now  operating 
in  the  U.S. 

As  EPA  predicted,  the  baseline  of  5.7 
cancer  cases  caused  by  one  set  of  3,000 
replacement  MSWLFs  is  low.  This  low 
predicted  cancer  incidence  is  due  to 
several  reasons.  First,  more  than  half  (54 
percent)  of  the  landfills  have  no 
population  living  within  a  mile  radius, 
and  therefore,  in  this  analysis,  were 
assumed  to  present  no  human  health 
risks.  Second,  EPA  modeled  human 
health  risk  by  using  the  average 
population  density  near  MSWLFs  (i.e., 
1.6  people  per  acre).  Risk  will  increase  if 
population  living  near  landfills 

increases,  as  is  very  likely  in  the  future. 
Third,  EPA  modeled  risk  using  median 
leachate  concentrations.  If  EPA  had 
used  the  90th  percentile  of  leachate 
concentration  in  this  analysis,  the 
human  health  risk  estimates  would  have 
increased  by  a  factor  of  ten.  Therefore, 
while  near-term  human  exposure  to 
contaminated  ground  water  is  clearly  a 
concern  for  a  portion  of  MSWLFs,  the 
larger  benefit  of  the  MSWLF  rule  is 
preventing  ground-water  contamination 
that  could  lead  to  human  exposure  in 
the  future,  and  avoiding  loss  of  ground- 
water resources.  Fourth,  EPA  assumed 

over  half  of  the  new  landfills  will  be 
designed  with  liners  due  to  current  state 
requirements.  Risk  reduced  by  state 
requirements  is  considered  baseline 
reductions  and  is  not  included  in  this 
analysis.  The  inclusion  of 
regionalization.  state  requirements  and 
increased  flexibility  of  the  rule  are  the 
major  reasons  the  number  of  cancer 
cases  are  reduced  from  those  reported  in 
theRLA. 


Table  1 .— Preojcteo  Popui-at»c>n  Risk  * 
Across  One  Set  of  Repi>cement 
MSWLFs  *  30-Year  Post-Closure 
Care  Period 
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*Tbaaa  aatimataa  ara  tha  total  canoar  caaaa 
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yaars.  EPA  doaa  not  baSava  that  ttxiaa  numbara  ara 
not  comparabia  to  tha  annualiza  cost*  aatimatat 
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An  alternative  way  to  consider 
benefits  is  to  look  at  long-term 
protection  of  both  human  health  and  the 
environment,  i.e.,  prevent  resource 
damage.  EPA  measured  a  surrogate  of 
this  resource  damage  by  estimating  the 
gross  cost  of  replacing  contaminated 
ground  water  at  drinking  wells  with  an 
alternative  water  supply  system.  (EPA 
recognizes  that  this  estimate,  since  it  is 
"gross  costs"  may  be  overstated:  "net 
costs"  would  be  somewhat  lower.)  Since 
this  measure  assumes  that  contaminated 
water  is  not  used,  but  replaced  (and 
therefore  no  human  exposure  occtirs), 
this  measure  is  not  additive  to  the  risk 
analysis  presented  earlier.  It  is  simply  a 
second  method  for  measuring  benefits. 
The  Agency  determined  that  the  hybrid 
option  would  provide  more  effective, 
long-term  protection  (prevent  resource 
damage)  than  the  limited  approach. 
Specifically,  as  shown  in  Table  2,  the 
Agency  found  that  the  Limited  option 
avoided  less  than  half  ($120  million)  in 
gross  resource  damages  than  the  final 
rule  ($270  million). 
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Table  2.— Total  Resource  Damages 
FOR  One  Set  of  Replacement  Uvno- 

FILLS  ' 

(Present  value  In  millions  of  dollars] 


Regulatory  scenario 

Resource     '     ^^'"^ 

Baseline 

$560 
290 
440 

*na 

Hybrid  Approacti 

$270 

Limited  Approach 

120 

■  Assumes  20  year  life  span  for  landfills. 
>  Not  applicable. 


2.  Other  Benefits 

EPA  believes  there  are  several 
benefits  to  using  the  hybrid  approach 
other  than  the  risk  and  resource  damage 
benefits  which  were  quantified  in  the 
RIA.  First,  EPA  believes  that  the 
promulgation  of  federal  municipal  solid 
waste  landfill  criteria  will  increase 
public  confidence  that  landfills  are 
designed  to  protect  human  health  and 
the  environment.  EPA  believes  that  this 
increased  confidence  will  reduce 
opposition  to  landfills  and  make  the 
siting  of  new  landfills  less  difficult. 

Second,  EPA's  modeling  indicates  that 
contamination  of  ground  water  will 
occur  at  a  large  portion  of  landfills  if  no 
controls  are  used.  While  the  resource 
damage  measure  presented  earlier  (the 
cost  of  replacing  contaminated  ground 
water  for  those  who  use  it)  helps 
quantify  the  lost  use  value  of  a 
groundwater  resource,  EPA  believes  it 
does  not  always  reveal  the  total  extent 
of  ground-water  contamination  or  the 
true  impacts  of  that  contamination.  For 
instance,  ground-water  contamination 
has,  in  some  communities,  resulted  in 
decreased  property  values.  EPA  believes 
that  the  final  rule,  by  limiting 
contamination  of  ground  water  from 
landfills  will  protect  property  values 
located  within  the  vicinity  of  new 
landfills.  Also,  there  is  a  value  that 
people  place  on  pristine  (non- 
contaminated)  resources,  even  if  they  do 
not  intend  to  use  these  resources.  This 
value  is  called  a  "non-use  value,"  or  an 
"existence  value."  By  limiting  releases 
to  the  environment,  EPA  believes  that 
the  final  rule  will  protect  the  existence 
value  of  ground  water  near  landfills. 
EPA  has  not  quantified  these  benefits 
for  this  rule,  but  is  investigating  these 
benefits  of  protecting  ground-water  and 
will  include  an  analysis  of  these  benefits 
for  the  final  Corrective  Action  rule  to  be 
promulgated  under  RCRA  subtitle  C. 

Finally,  other  benefits  are  expected 
from  the  final  rule.  These  include 
minimizing  the  need  for  future  cleanups 


and  thus  reducing  potential  economic 
impacts  on  future  generations  (or  the 
federal  government,  as  in  the  case  of  a 
Superfund  site).  The  final  rule,  by  more 
fully  reflecting  the  cost  of  safe  waste 
disposal,  will  also  lead  to  more 
responsible  waste  management 
practices  and  promote  resource 
conservation. 

3.  Costs  and  Economic  Impacts 

The  Agency  evaluated  costs  by:  (1) 
Using  the  subtitle  D  risk  model  to 
determine  design  requirements  for 
landfills  under  the  performance-based 
options  and  to  determine  which  landfills 
would  trigger  corrective  action  and  (2) 
using  the  subtitle  D  cost  model  to 
estimate  cost. 

Costs  are  estimated  for  a  single  set  of 
landfills  which  in  theory  could  be  built 
at  precisely  the  same  types  of  locations  as 
the  6,000  MSWLFs  estimated  to  exist  in 
EPA's  1986  survey.  EPA  has  not 
estimated  the  social  opportunity  cost  of 
premature  closure  of  municipal  solid 
waste  landfills.  Thus,  to  the  extent  that 
any  of  the  alternative  regulatory 
scenarios  cause  landfills  to  be  closed 
prior  to  the  expiration  of  their  expected 
useful  hfetimes,  EPA's  estimates  do  not 
take  these  costs  into  account.  Likewise, 
EPA  did  not  estimate  any  benefits 
resulting  from  premature  closure  of 
landfills. 

Compliance  costs  in  the  RIA  are 
estimated  for  two  scenarios:  the  upper- 
bound  assumes  a  40-year  post-closure 
care  period  (PCC);  the  lower-bound 
assumes  a  10-year  PCC  period, 
increased  recycling,  shifts  of  waste  to 
combustion,  and  regionalization  of  small 
landfills.  However,  the  Agency  believes 
that  actual  costs  and  economic  impacts 
of  the  rule  will  fall  somewhere  between 
the  upper  and  lower  bounds  presented 
in  the  RIA.  For  this  reason,  the 
Addendum  results  (which  are  discussed 
here)  presents  cost  and  impacts  for  one 
scenario  only:  a  best  estimate  which 
assumes  partial  regionalization,  shifts  of 
waste  to  recycling  and  combustion,  and 
a  split  between  the  use  of  a  10  meter 
and  a  150  meter  point  of  compliance.  In 
addition,  changes  were  made  to  the  RIA 
analysis  to  incorporate  state  credits  (i.e., 
if  a  provision  is  required  by  state 
regulations,  costs  are  not  assigned  to  the 
federal  options)  and  better  represent 
increased  flexibility  in  the  final  rule. 

The  Agency's  best  estimate  for  total 
annualized  cost  of  the  Hybrid  approach 
is  $330  million  (see  Table  3).  These  costs 
fall  in  the  lower  end  of  the  range  of 
estimated  costs  for  the  other  regulatory 
scenarios.  For  example,  the  annualizeij 
costs  for  the  subtitle  C  approach  is 


estimated  to  be  close  to  Sl.3  billion 
while  the  costs  for  the  limited  option  is 
S180  million.  Meeting  design  standard 
and  ground-water  monitoring 
requirements  are  the  major  cost 
elements  of  both  the  Hybrid  and  subtitle 
C  approaches.  Corrective  action  and 
ground-water  monitoring  account  for  the 
majority  of  costs  under  the  limited 
option. 

The  total  present  value  cost  of  one  set 
of  new  landfills  (Table  3],  as  opposed  to 
annualized  costs  of  landfilling  in 
perpetuity,  is  another  way  to  present 
costs.  The  risk  and  resource  damage 
estimates  presented  earlier  are  "total' 
estimates  for  one  set  of  new  landfills 
and  thus  are  parallel  to  the  total  present 
value  cost  estimates  presented  in  Table 
3. 

Table  3.— Summary  of  Compliance 
Costs  for  Options  Best  Estimate 


Total 

present 

Total 
annua- 
lized ($  in 
millions) 

Average  ■ 

value  * 
cost  of 

cost  per 
ton 

one  set 
of  nev» 
landfills 

($ln 

billions) 

Hybrid 

approach 

$330 

$2 

$5.8 

SubmieC 

1.300 

7 

22.9 

Limited 

approacti 

180 

1 

2.7 

■  The  average  cost  per  ton  is  a  ruitional  weighted 
average  figure  defeimlned  t)y  dividing  total  national 
costs  by  total  annual  tons  dispMed. 

*  The  total  present  value  cost  for  one  set  of  new 
landfills  presents  costs  of  the  rule  in  a  format  com- 
parable 10  the  risk  and  resource  damage  estimates 
presented  earlier  in  the  preamble.  These  costs  do 
not  include  increased  diversion  of  waste  due  to 
comtxjstion  and  recycling  because  the  nsk  and  re- 
source damage  estimates  (Tables  1  &  2)  do  not  take 
into  account  this  additional  diversion. 


The  average  annualized  incremental 
cost  per  ton  under  the  Hybrid  approach 
is  less  than  $2  per  ton,  compared  to  $7 
per  ton  for  the  subtitle  C  approach  and 
$1  per  ton  for  the  Limited  option  (see 
Table  3).  To  put  these  figures  in 
perspective,  the  current  average  cost  for 
disposal  of  municipal  solid  waste  is  $46 
per  ton.  Therefore,  a  $2  per  ton  increase 
for  the  Hybrid  option  represents  a  four 
percent  increase  over  current  baseline 
costs. 

The  maximum  and  minimum  cost  per 
ton  presented  in  Table  4  give  an 
indication  of  the  distribution  of  costs 
across  landfills  within  each  option. 
While  all  options  have  a  minimum  cost 
per  ton  of  $1,  the  maximum  costs  per  ton 
vary. 
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Table  4.-^anoe  of  Incremental  Cost 
PER  Ton  Across  Options 
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Maxknum 
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S«jbtme  C  approach 

Limrtsd  approach. 

$1 
1 
1 
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20 

■  Tha  minimufn  cost  reprsMnts  co«U  at  laroa 
landfill*  located  in  States  that  already  have  ground- 
water monrtorlng  &nd  daatgn  reqotremonts. 

•Tha  mawmum  cost*  lor  the  Hybrid  approach 
reflects  design  costs  of  small  landfills  tfiat  are  locat- 
ed In  States  that  have  tew  existing  requirementa,  tha 
maximum  cost*  lor  the  limrted  approach  reflect  coata 
for  amalt  landfills  that  mcur  high  correctiva  action 
coata. 

The  range  of  incremental  costs  shown 
in  Table  4  can  be  attributed  to  three 
factors:  the  wide  distribution  of  landfill 
sizes,  the  diversity  of  current  State 
regulatory  programs,  and  the  differing 
degrees  of  flexibility  available  to  States 
in  administering  the  various  regulatory 
approaches,  Landflll  size  is  a  key  factor 
in  determining  the  cost  per  ton,  with 
larger  landfills  benefitting  significantly 
from  economies  of  scale.  Landfills 
located  in  States  that  have  already 
implemented  comprehensive  sohd  waste 
regulatory  programs  will  face  lower 
incremental  costs  than  landfills  in  States 
that  currently  have  few  requirements. 
Finally,  the  flexibility  available  to  States 
in  the  Hybrid  approach  gives  approved 
States  the  ability  to  allow  landfill 
owners  and  operators  to  choose  the 
least-cost  design  that  meets  the 
performance  standard. 

Table  5  illustrates  the  importance  of 
landfill  size  and  a  performance-based 
regulatory  approach.  Looking  at  an 
upper-bound  cost  scenario  (i.e.,  40-year 
post-closure  care  period],  the  cost  under 
the  Subtitle  C  option  would  drop  from 
$73  per  ton  for  a  10  TPD  landfill  to  $14 
per  ton  for  a  1500  TPD  landfill.  This 
cleariy  demonstrates  the  benefits  of 
economies  of  scale  and  further  supports 
the  trend  toward  larger,  regional 
landfills.  Table  6  also  highlights  the 
benefits  of  a  performance-based 
approach,  such  as  the  Hybrid  option.  A 
subtitle  C  design  approach  would 
impose  a  cost  of  $73  per  ton  on  all  10 
TPD  landfills,  whereas  under  a  flexible 
performance  standard  approach,  costs 
could  vary  from  $47  to  $16  per  ton, 
depending  on  the  design  necessary  to 
meet  the  performance  standard.  Thus, 
under  a  performance-based  approach 
owners  and  operators  have  a  significant 
opportunity  to  reduce  costs  by  siting 
new  landfills  in  good  locations. 


Table  5.— Landfill  Oesiqn  Options; 
Average  Incremental  Cost  Per  Ton 
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The  economic  impact  analysis  looks 
at  cost  per  household,  cost  as  a  percent 
of  median  household  income,  and  cost 
as  a  percentage  of  community 
expenditures.  As  shown  in  Table  6,  the 
average  incremental  cost  per  household 
of  the  Hybrid  approach  is  $4  per  year. 
This  cost  is  higher  than  the  limited 
approach  ($2  per  year). 

Table  6.— Average  '  Cost  per 
Household  (CPH)  per  Year 
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The  economic  impact  results  in  Table 
7  indicate  that  neither  the  Hybrid 
approach  or  the  limited  approach  would 
exceed  the  moderate  impact  threshold 
for  individual  household  (defined  for 
this  analysis  as  an  incremental  increase 
in  household  costs  of  greater  than  $100 
per  year,  or  roughly  $8  per  month).  EPA 
determined  that  impacts  indicated  by 
incremental  costs  as  a  percentage  of 
each  community's  median  household 
income  are  similar  to  cost  per  household 
results,  and  thus  cost  as  a  percentage  of 
median  household  income  results  are 
not  presented  here. 


Table  7.— AoomoNAL  Measures  of 
Cost  per  Household  (CPH)  per  Year 
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In  addition  to  impacts  on  individual 
households,  a  key  measure  the  Agency 
used  in  estimating  the  economic  impacts 
of  the  various  regulatory  options  was 
the  percentage  of  a  community's  total 
budget  that  would  need  to  be  spent  on 
solid  waste  disposal  as  a  result  of  this 
rule.  EPA's  available  data  indicate  that 
the  typical  community  now  spends 
approximately  0.5  percent  of  its  total 
budget  on  solid  waste  disposal  (1982 
Census  of  Governments).  The  Agency 
considered  a  doubling  of  these  costs — 
i.e..  increases  of  solid  waste  disposal 
costs  to  more  than  1.0  percent  of  a 
community's  total  budget — to  be  a 
significant  economic  impact  that  may 
exceed  the  practicable  capability  of 
many  of  these  communities. 

As  indicated  in  Table  S,  EPA  found 
significant  differences  In  costs  as  a 
share  of  the  total  community  budget  for 
the  various  options.  Under  the  Hybrid 
approach  and  limited  option  costs  would 
exceed  the  1  percent  impact  threshold 
for  less  than  2  percent  of  local 
governments  (representing  less  than  one 
percent  of  the  U.S.  population). 

Table  8.— Cost  as  Percentage  of 
Expenditures  (CPE) 
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The  results  presented  in  Table  8  are 
significantly  lower  than  results  in  the 
original  RIA.  The  strong  mitigation  of 
impacts  is  a  result  of  assumed  increased 
regionalization,  increased  state 
regulations,  and  flexibility  in  ground- 
water monitoring  requirements.  These 
changes  in  the  analysis  have  resulted  in 
the  number  of  significantly  impacted 
communities  being  greatly  reduced  from 
RIA  estimates. 
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EPA  believes  regionalization  will  play 
such  a  major  role  in  mitigating  the  long- 
term  impacts  of  all  of  the  regulatory 
approaches  for  the  following  reasons. 
EPA's  small  community  analysis 
indicates  that  the  majority  (90  percent) 
of  impacted  communities  are  small 
communities  (i.e.,  fewer  than  5.000 
people).  These  small  communities 
typically  operate  small  landfills,  which 
handle  only  a  small  portion  of  the  total 
municipal  solid  waste  stream.  As  shown 
in  Table  9.  small  landfills  (less  than  17.5 
TPD)  represented  51  percent  of  the  total 
number  of  landfills  in  1986.  yet  handled 
only  2  percent  of  the  total  waste. 

In  addition,  these  small  landfills  tend 
to  be  poorly  located  and  designed,  and 
operate  at  the  high  end  of  the  cost  per 
ton  scale.  As  a  result,  small  communities 
have  a  number  of  strong  incentives  to 
regionalize  and.  in  fact,  many  of  them 
have  moved  or  are  currently  moving  to 
regional  facilities.  This  trend  is 
evidenced  by  the  drop  in  landfills  over 
the  past  twenty  years.  While  1970 
estimates  of  the  U.S.  landfill  population 
neared  18.000,  EPA  estimates  that  in 
1986.  only  approximately  6.000  MSWLFs 
were  operating — and  that  the  total 
number  of  landfills  continues  to 
decrease.  Because  of  this  strong  trend 
toward  regionalization.  the  Agency 
believes  that  the  long  term  impacts  of 
the  regulatory  options  will  decrease 
over  time. 

Table  9.— 1986  Size  and  Waste  Dis- 
tribution OF  Municipal  Solid  Waste 
Landfills  ' 
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In  addition  to  the  mitigating  affection 
of  regionalization  on  small  community 
impacts.  EPA  has  included  a  small 
community  exemption  in  today's  final 
rule.  This  exemption  applies  to  small 
landfills  (less  than  an  annual  average  of 
20  TPD)  in  arid  (receiving  less  than  25 
inches  of  rainfall  a  year)  or  remote  areas 
which  do  not  have  any  reasonable 
alternative  for  regionalization.  if  there  is 
no  evidence  of  existing  ground-water 
contamination.  The  small  community 
provision  would  allow  these 
communities  to  be  exempted  from 
certain  requirements  of  this  rule,  thereby 


reducing  economic  impacts  on  these 
communities.  For  more  information  on 
this  exemption,  see  section  IV .A  of  this 
preamble. 

4.  Selection  of  Today's  Regulatory 
Approach 

The  Agency  believes  the  Hybrid 
option  strikes  the  appropriate  balance 
between  protection  of  human  health  and 
the  environment  and  consideration  of 
practicable  capability  and,  therefore, 
has  selected  this  approach  for  today's 
final  rule. 

As  discussed  above,  preventive 
approaches,  such  as  the  Hybrid 
approach,  provide  more  effective,  long- 
term  protection  of  human  health  and  the 
environment  than  the  Limited  Rule 
option.  At  the  same  time,  the  Hybrid 
option  imposes  lower  costs  than  the 
subtitle  C  option.  In  developing  this  rule, 
EPA  was  very  concerned  about  the 
potential  impacts  on  small  communities, 
including  small  Indian  Tribes  and, 
therefore,  carefully  evaluated  this  issue. 
EPA's  analysis  showed  that  the  majority 
of  the  communities  that  would  be 
significantly  impacted  are  small 
communities  that  manage  relatively 
small  MSWLFs. 

To  reduce  impacts  on  small 
communities,  EPA  has  added  a  special 
exemption  to  today's  final  rule  directed 
at  small  landfills  serving  communities, 
including  Indian  Tribes,  that  have 
barriers  to  regionalization.  This 
provision  exempts  small  landfills  (those 
that  dispose  of  less  than  20  TPD  of  solid 
waste  daily  on  the  average)  in  certain 
settings  from  the  high-cost  requirements 
in  today's  rule.  This  exemption  is 
available  to  those  small  landfills  in 
remote  or  arid  locations  that  do  not 
have  evidence  of  ground-water 
contamination, 

EPA  believes  that  these  limited 
impacts  on  small  communities  will  be 
further  reduced  by  two  factors.  First,  as 
discussed  above,  many  small 
communities  are  expected  to  reduce 
community  landfill  costs  by  taking 
advantage  of  larger  economies  of  scale 
through  participating  in  regionalized 
landfills.  Second,  the  performance- 
based  element  of  the  Hybrid  approach 
provides  the  option  for  commimities  to 
avoid  high  control  costs  by  siting  new 
landfills  in  non-vulnerable  locations,  A 
performance-based  approach  provides 
communities  with  opportunities  to 
dramatically  reduce  costs  by  siting  new 
MSWLFs  in  areas  where  the 
characteristics  of  the  site  indicate  that  a 
less  costly  design  may  be  used. 

EPA  believes  that  those  small 
commimities  and  Indian  Tribes  that 
cannot  take  advantage  of  better  siting 
opportunities,  regionalization,  or  the 


exemption,  should  be  subject  to  today's 
requirements  to  ensure  protection  of 
human  health  and  the  environment  and 
to  avoid  costly  future  clean-up 
problems. 

C.  Pollution  Prevention  Aspects  of  Final 
Rule 

Today's  final  rule  establishes  revised 
standards  for  MSWLFs  that  set  in  place 
a  strong  economic  incentive  for 
increased  source  reduction  and 
recycling.  Specifically,  today's  rule,  by 
calling  for  communities,  including  public 
and  private  entities,  to  pay  the  true  cost 
of  safe  landfilling,  makes  source 
reduction  and  recycling  programs  more 
competitive. 

Specifically,  today's  final  rule 
establishes  this  economic  incentive  by 
requiring  a  wide  range  of  design  and 
management  practices  aimed  at 
preventing  releases  from  municipal  solid 
waste  landfills.  In  addition,  the  location 
provisions  of  today's  rule  prevent  or 
restrict  the  siting  of  landfills  in  areas 
that  are  especially  vulnerable  to 
contamination.  For  example,  new 
landfills  (including  lateral  expansions  of 
existing  landfills]  are  prohibited  from 
locating  in  the  100-year  floodplain 
unless  special  features  are  incorporated 
into  the  facility  design.  Further,  today's 
rule  requires  new  landfills  to  be 
equipped  with  a  composite  liner,  or,  in 
approved  States,  an  alternative  design 
that  will  prevent  unacceptable  releases 
from  the  landfill. 

The  operating  criteria  also  contain  a 
variety  of  landHU  management 
requirements  that  are  aimed  at 
preventing  potential  environmental  or 
public  health  problems.  These 
provisions  include  restrictions  on  public 
access  to  the  landfill,  daily  cover 
requirements  to  minimize  disease  vector 
and  other  problems,  methane  gas 
controls  to  prevent  gas  explosions, 
controls  on  runoff  from  the  facility  to 
prevent  releases  to  surface  and  ground 
water  resources,  and  restrictions  on  the 
landfilling  of  certain  wastes,  including 
hazardous  waste  and  liquid  wastes,  to 
minimize  the  toxicity  and  quantity  of 
leachate  that  may  threaten  ground 
water. 

Finally,  today's  rule  also  incorporates 
preventive  measures  into  the  closure 
and  long-term  care  of  landfills.  At 
closure,  the  owners  or  operators  of  all 
landfills  must  install  a  final  cap 
designed  to  minimize  leachate 
generation  and  migration,  and  then 
maintain  and  monitor  the  site  for  30 
years  following  closure  (unless  an 
approved  State  sets  an  alternative  time 
period). 
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IV.  Major  luues 

In  finalizing  today's  rule.  EPA  had  to 
address  a  number  of  major  issues.  The 
general  issues — the  application  of 
today's  rule  to  small  MSVVLFs.  the  rule's 
regulatory  structure,  implementation  of 
the  revised  Criteria,  ground-water 
policy,  and  pollutant  limits  for  sewage 
sludge — are  discussed  in  this  section  of 
the  preamble.  The  specific  technical 
issues  pertaining  to  facility  design 
criteria,  ground-water  monitoring 
requirements,  financial  responsibility 
requirements,  the  elective  date  of 
today's  rule,  and  the  application  of  this 
rule  to  closed  facilities  are  discussed 
later  in  the  technical  appendices  to  the 
preamble.  Moreover,  as  discussed 
above,  the  specific  criteria  for  EPA 
approval  of  State  programs  will  be 
established  in  a  separate  rule  expected 
to  be  proposed  in  early  1992. 

A.  Small  Landfills 

One  of  the  most  significant  issues 
raised  by  commenters  was  the 
application  of  the  revised  Criteria  to 
small  landfills.  This  is  an  issue  for  two 
reasons.  First,  the  estimated  universe  of 
approximately  6,000  MSWLFs  subject  to 
the  revised  Criteria  includes  a  large 
number  of  small  facilities.  Data  acquired 
by  EPA  through  the  1988  survey  of 
MSWLF  owners  and  operators  (Ref.  2) 
indicate  that  about  50  percent  (3,000)  of 
MSWLPs  nationvnde  handle  20  tons  or 
less  of  municipal  solid  waste  daily.  A 
landfill  that  receives  20  tons  of 
municipal  solid  waste  per  day  serves  a 
community  of  approximately  10.000 
people.  Second,  as  proposed,  the  revised 
Criteria  would  have  imposed  significant 
costs  on  these  small  MSVVLFs  and  the 
small  communities,  including  small 
Indian  Tribes,  they  serve.  The  most 
significant  costs  are  associated  with  the 
design  requirements,  ground-water 
monitoring,  and  corrective  action.  A 
unique  characteristic  of  small  landfills  is 
that  they  cannot  benefit  from  the 
economies  of  scale  available  to  larger 
MSWLFs. 

The  proposal  treated  all  MSWLFs  the 
same,  regardless  of  size.  EPA  stated  in 
the  proposal  that  size  represents  only 
one  factor  in  determining  potential  risk, 
and  that  other  variables,  such  as  design 
and  operating  controls,  location  and 
climate  characteristics,  and  waste 
streams,  can  be  significant  determinants 
of  risk  regardless  of  MSWLF  size.  The 
proposal  did  provide  States  some 
Hexibility  to  address  particular  site- 
specific  conditions  present  at  MSWLFs, 
including  small  facilities.  In  addition,  the 
proposed  18-month  rule  effective  date, 
combined  with  the  five-year  phase-in  for 
ground-water  monitoring,  provided  time 


for  owners  or  operators  of  small 
MSWLFs  to  comply  with  the  revised 
Criteria  or  to  make  other  arrangements 
for  solid  waste  management.  The 
Agency  requested  public  comment  on 
whether  there  should  be  special 
consideration  given  to  small  landfills 
under  the  final  revised  Criteria. 

The  Agency  received  extensive 
comments  that  directly  addressed  the 
issue  of  small  MSWLFs.  Many 
commenters  were  concerned  that  small 
communities,  including  small  Indian 
Tribes,  that  own  small  landfills  would 
face  a  shortage  of  professionals 
appropriately  trained  in  landfill  design, 
installation,  and  operation  that  would 
prevent  or  severely  hamper  timely 
implementation  of  the  revised  Criteria. 
Additionally,  commenters  expressed 
concern  that  small  communities  would 
have  insufficient  financial  resources  to 
upgrade  their  existing  small  landfills  to 
comply  with  the  revised  Criteria.  They 
feared  that  residents  of  small 
communities  would  resist  an  increase  in 
landfill  tipping  fees  to  cover  the 
additional  management  and  compliance 
costs  associated  with  the  revised 
Criteria.  Moreover,  some  commenters 
feared  a  resurgence  in  illegal  dumping  if 
the  Criteria  resulted  in  the  closure  of  the 
many  small  landfills  now  in  operation. 

In  addition  to  the  economic 
constraints  faced  by  small  communities, 
commenters  pointed  out  that  significant 
obstacles  to  regionalization  of  solid 
waste  management  exist,  particularly  in 
remote  areas  of  the  country  where 
communities  tend  to  be  small  and 
separated  by  great  distances.  In  certain 
portions  of  Alaska,  for  example,  villages 
often  are  separated  by  miles  of  tundra. 
During  a  large  part  of  the  year  surface 
transportation  of  municipal  solid  waste 
becomes  virtually  impossible  due  to 
winter  weather  conditions,  so 
transporting  waste  to  a  distant  regional 
facility  is  not  practicable.  Commenters 
requested  that  these  portions  of  Alaska 
not  be  required  to  comply  with  today's 
requirements.  Other  commenters  noted 
that  regionalization  of  solid  waste 
management  in  rural  areas  of  the  West 
that  are  arid  and  have  few,  widely 
dispersed  small  communities  would  be 
hampered  by  the  need  to  transport 
waste  over  great  distances.  Moreover, 
due  to  the  small  amounts  of  annual 
precipitation  in  this  region  there  is  little 
generation  of  landfill  leachate.  and 
ground  waters  are  great  distances  below 
the  surface.  Commenters  argued  that 
these  communities,  including  small 
Indian  Tribes,  should  be  accorded 
special  treatment.  Without  such 
treatment,  they  indicated  that  they 
would  be  forced  to  close  their  landfills. 


The  end  result  would  be  increased 
littering  and  open  dumping,  including 
dumping  of  trash  in  waterways. 

On  the  other  hand,  a  number  of 
commenters  agreed  with  the  proposal 
and  urged  that  there  be  no  exemptions 
granted  to  small  MSWLFs.  They  argued 
that  even  small  landfills  can  pose 
significant  threats  to  human  health  and 
the  environment.  These  commenters 
believed  that  marginal,  small  MSWLFs 
should  be  closed  in  favor  of  more 
protective,  modem  facilities  to  promote 
the  regionalization  of  solid  waste 
management. 

EPA  agrees  that  regionalization  of 
solid  waste  management  in  rural  areas, 
employing  larger,  better  located, 
designed,  and  operated  MSWLFs,  is 
preferable  to  continued  use  of  small, 
poorly  planned  facilities  that  may  pose 
health  and  environmental  threats  to 
their  communities.  The  Agency's 
original  thinking  with  respect  to  small 
MSWLFs  was  that  the  move  to  greater 
regionalization,  in  order  to  benefit  from 
the  economies  of  scale,  would  be  a 
secondary  benefit  of  the  revised 
Criteria.  The  Agency  recognizes, 
however,  that  regionalization  is  not  a 
feasible  alternative  for  some  small 
communities  and  acknowledges  the 
plight  of  small  MSWLFs  in  areas  of  the 
country  where  few  solid  waste 
management  alternatives  exist. 

In  addition,  the  Agency  is  sensitive  to 
the  hardship  the  revised  Criteria  would 
create  for  many  of  these  small 
communities,  including  small  Indian 
Tribes.  The  Regulatory  Flexibility 
Analysis  (RFA)  performed  for  this  rule 
indicates  that  some  small  communities 
will  be  impacted  by  the  costs  of 
complying  with  the  revised  Criteria.  EPA 
defined  the  significant  impact  threshold 
to  be  compliance  costs  exceeding  one 
percent  of  a  community's  total  budget 
(which  corresponds  to  a  doubling  of 
solid  waste  disposal  costs  in  the  typical 
community).  EPA  estimated,  under 
reasonable  worst  case  conditions,  that 
the  majority  of  the  communities  that 
would  exceed  this  significant  impact 
threshold  would  be  small  communities. 
To  mitigate  these  impacts,  EPA  made  a 
number  of  changes  in  today's  rule  that 
will  benefit  all  small  MSWLFs  and 
added  a  special  exemption  that  will 
grant  specific  relief  to  certain  small 
MSWLFs  without  practicable  regional 
waste  management  alternatives.  As 
mentioned  previously  in  this  preamble, 
this  special  exemption  for  small 
MSWLFs  reduced  the  impact  of  the  rule. 
Less  than  two  percent  of  local 
governments  exceed  the  significant 
economic  impact  threshold. 
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As  a  general  matter,  some  of  the 
changes  in  today's  rule  that  are 
applicable  to  all  MSWLFs  will  benefit 
small  landfills.  For  example,  today's  rule 
allows  all  MSWLF  owners  and 
operators  time  to  comply  with  the  more 
costly  provisions  of  the  revised  Criteria 
by  phasing  in  gfoiuid-water  monitoring 
requirements  over  a  Bve-year  period 
beginning  on  the  date  of  publication  of 
today's  rule.  In  addition,  EPA  is  delaying 
the  effective  date  of  the  financial 
assurance  requirements  until  30  months 
after  publication  of  this  rule,  which 
should  benefit  small  communities. 
Finally,  today's  rule  provides  that  States 
with  approved  programs  may  shorten 
the  MSVVLF  post-closure  care  period  on 
a  case-by-case  basis.  EPA  believes  that 
all  these  measures  benefit  small 
MSWLFs. 

More  specifically  directed  to  small 
MSWLFs,  EPA  granted  relief  in  today's 
rule  to  certain  small  MSWLFs  where 
comphance  with  the  remed  Criteria  is 
beyond  the  practicable  capability  of 
their  communities  and  circumstances 
make  regional  waste  management 
impracticable.  Today's  rule  exempts 
owners  or  operators  of  certain  small 
landfills  from  certain  portions  of  the 
criteria,  including  the  design,  ground- 
water monitoring,  and  corrective  action 
requirements  of  the  revised  Criteria.  To 
qualify  for  this  exemption,  the  landfill 
must  meet  the  following  criteria:  (1)  The 
landfill  receives  less  than  20  tons  per 
day  of  solid  waste  on  an  annual 
average,  (2)  there  is  no  evidence  of 
existing  ground-water  contamination 
from  the  landfill,  and  (3)  one  of  the 
following  conditions  exists:  (A)  The 
landfill  serves  a  community  that 
experiences  an  annual  interruption  of  at 
least  three  consecutive  months  of 
surface  transportation,  which  prevents 
access  to  a  regional  waste  management 
facility,  or  (B)  the  landfill  serves  a 
community  for  which  there  is  no 
practicable  waste  management 
alternative  and  the  landfill  is  located  in 
an  area  that  annually  receives  25  inches 
or  less  of  precipitation.  These  terms  and 
conditions  are  defined  below. 

Today's  rule  defines  what  the  Agency 
considers  to  be  a  "small  mimicipal  soHd 
waste  landfill"  for  the  purposes  of  the 
small  landfill  exemption.  Numerous 
commenters  suggested  possible 
definitions  for  small  MSWLFs,  including 
those  MSWLFs  that  receive  less  than 
500-1,000  tons  of  municipal  solid  waste 
annually,  or  serve  a  population  of 
between  1.000  and  20.000  persons.  The 
Agency  evaluated  these  wide  range  of 
comments  and  selected  a  cuto^of  laooo 
persons  vrfaich  corresponds  to  a  landfill 
size  of  20  tons  per  day.  This  cut-off  falls 


within  the  range  suggested  by 
commenters  and  captures  the  small 
communities  that  will  be  most  severely 
impacted  by  the  final  rule.  The  Agency 
has  tried  to  strike  a  bedance  between 
granting  relief  to  the  appropriate  small 
communities  versus  exempting  all  small 
landfills.  The  Agency  evaluated  its 
existing  data  base  to  find  that  over  50 
percent  of  existing  landfills  dispose  of 
less  than  20  TK).  These  50  percent  of 
the  landfills,  however,  only  dispose  of  2 
to  3  percent  of  the  total  waste  disposed. 
Therefore,  only  a  small  amount  of  the 
total  waste  disposed  is  affected  by  the 
exemption.  For  the  above  reasons,  the 
Agency  determined  that  landfills  serving 
communities  (including  Indian  Tribes)  of 
fewer  than  10,000  best  defined  a  "small" 
MSWLF  for  the  purpose  of  granting 
relief  from  the  most  costly  requirements 
in  the  revised  Criteria. 

In  order  to  facilitate  implementation, 
today's  rule  defmes  "small  MSWLFs"  in 
terms  of  the  amount  of  the  waste 
received  at  the  landfill  rather  than  the 
population  served  by  the  landfill. 
Because  population  and  waste 
generation  patterns  will  vary  over  time, 
EPA  believes  a  definition  based  on 
quantity  of  waste  received  at  the  landfill 
will  be  more  direct  and  easier  to 
implement.  The  amoimt  of  waste 
disposed  at  a  MSWLF  is  either  readily 
available  or  can  be  easily  estimated. 
Therefore,  the  Agency  chose  a  cut-off  of 
20  tons  per  day  on  an  annual  average, 
which  corresponds  to  the  waste 
generation  of  a  community  of  10.000. 
Specifically,  this  figure  was  derived  by 
multiplyiixg  the  average  amotmt  of  solid 
waste  generated  daily  per  person  in  the 
United  States  (4.0  lbs.)  by  the 
community  size  (10,000).  The  4X)  lbs.  per 
person  figure  is  contained  in  the  EPA 
Report  "Characterization  of  Mimicipal 
Solid  Waste  in  the  United  States:  1990 
Update"  (Ref.  9).  In  setting  the  20  ton  per 
day  limit  the  Agency  specifically 
included  the  phrase  "on  an  annual 
average"  to  address  situations  in  which 
small  landfills  operate  only  certain  days 
of  the  week.  In  such  situations,  a  small 
landfill  serving  a  population  of  fewer 
than  10,000  may  receive  more  than  20 
tons  of  municipal  solid  waste  per  day 
provided  the  average  amount  received 
by  the  landfill  does  not  exceed  20  tons/ 
day  over  a  one-year  period. 

Therefore,  S  258.1(f)  of  today's  rule 
defines  "small  municipal  solid  waste 
landfill"  as  a  landfill  at  which  20  tons  or 
less  of  municii>al  solid  waste  is  disposed 
of  daily  on  an  annual  average.  A  landfill 
that  falls  within  this  definition  is  eligible 
for  the  exemption  from  complying  with 
the  design  criteria  and  ground-water 
and  corrective  action  requirements  of 


today's  rule,  if  there  is  no  evidence  of 
existing  ground-water  contamination 
from  the  landfill  and  if  the  community  it 
serves  is  not  practicaUy  capable  of 
regionalizing  because  of  one  or  two 
specific  conditions  described  below. 

EPA  decided  to  limit  the  exemption  in 
today's  rule  to  small  landfills  so  long  as 
there  is  no  evidence  of  ground-water 
contamination  from  the  facility  because 
the  Agency  sees  no  justification  for 
providing  relief  to  landfills  that  are 
contaminating  ground  water.  Such 
contamination  may  be  indicated  by 
contamination  of  neighboring  drinking 
water  wells  or  other  means.  In  the 
Agency's  view,  owmers  and  operators  of 
these  landfills  should  be  responsible  for 
taking  appropriate  corrective  action  if 
contamination  is  present.  Therefore,  the 
exemption  for  small  landfills  in  today's 
rule  is  not  available  to  existing  landfills 
for  which  there  is  evidence  of  existing 
ground-water  contamination. 
Furthermore,  today's  rule  requires  that  if 
contamination  is  discovered  at  some 
future  date,  the  owner  or  operator  must 
notify  the  State  Director  and,  thereafter, 
comply  with  the  design,  ground-water 
monitoring,  and  corrective  action 
provisions  in  today's  rule. 

As  previously  mentioned,  today's  rule 
sets  forth  two  situations  in  which  a 
small  MSWLF  may  qualify  for  an 
exemption.  The  first  situation  is  one  in 
which  the  MSWLF  serves  a  community 
that  experiences  an  annual  interruption 
of  three  consecutive  months  of  surface 
transportation  that  prevents  access  to  a 
regional  facility.  This  provision  was 
developed  based  on  data  submitted  by 
commenters  from  Alaska,  where  access 
to  some  rural  villages  is  restricted  by 
extreme  winter  climatic  conditions. 
Typically,  surface  transportation  to  and 
from  these  villages  is  impossible  three 
months  out  of  the  year  due  to  snow  and 
ice  accumulation.  Consequently,  solid 
waste  may  only  be  transported  short 
distances,  for  all  practical  purposes 
prohibiting  the  use  of  regional  facilities. 

The  second  situation  includes 
MSWLFs  that  serve  communities  for 
which  there  are  no  practicable  waste 
management  alternatives  and  are 
located  in  areas  that  annually  receive  25 
inches  or  less  of  precipitation.  Long 
distances  between  communities  are 
particularly  common  in  the  West  and 
often  put  the  regionalization  of  waste 
management  beyond  the  practicable 
capability  of  small  communities,  while 
arid  conditions  reduce  the  likelihood  of 
ground-water  contamination. 

As  used  in  this  second  situation,  EPA 
considers  the  term  "practicable  waste 
management  alternative"  to  mean 
another  landfill,  transfer  station. 
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materials  or  resource  recovery  facility 
that  may  serve  as  a  reasonable 
substitute  for  the  MSWLF  currently 
employed  for  disposal.  EPA  encourages 
owners/operators  to  employ  their 
knowledge  of  the  universe  of  solid 
waste  management  options  currently 
and  potentially  available  when 
evaluating  the  merits  of  available 
practicable  alternatives.  Owners/ 
operators  may  also  want  to  consider  the 
economic  implications  of  long  haul 
distances.  As  an  example,  owners/ 
operators  might  want  to  consider  how 
much  a  community  must  increase  its 
percentage  of  total  budget  spent  on  solid 
waste  disposal  to  cover  costs  for  waste 
hauling  to  a  regional  facility.  The 
Agency  believes  that  the  determination 
of  what  haul  distances  would  be 
considered  unreasonable  for  a 
community  must  be  made  considering 
local  or  regional  geographical  and 
climatic  constraints. 

For  this  second  situation.  EPA  set  the 
25-inch  cap  on  annual  precipitation  to 
ensure  that  the  exemption  would  be 
available  only  to  small  MSWLFs  where 
the  risk  of  ground-water  contamination 
is  reduced  because  of  lessened  leachate 
generation  and  slower  contaminant 
migration.  In  selecting  a  precipitation 
cut-off,  EPA  considered  comments  on 
the  proposal,  which  used  40  inches  of 
precipitation  as  the  cut-off  for  the 
categorical  approach  to  the  design 
criteria.  All  commenters  suggested  that 
the  Agency  use  a  precipitation  cut-off 
less  than  40  inches  of  rainfall  per  year. 
EPA  considered  precipitation  cut-off 
values  greater  than  25  inches  per  year, 
but  rejected  them  because  EPA  believes 
that  the  risk  of  ground-water 
contamination  is  too  great  in  these 
areas.  The  Agency  decided  on  25  inches, 
which  represents  the  lower  range  of 
commenters'  suggestions  and  o^ers  a 
conservative  number  for  determining  the 
availability  of  the  exemption.  In 
addition,  this  number  is  generally 
supported  by  landfill  case  studies 
derived  from  State  data.  These  data 
indicate  that  little  leachate  is  generated 
in  areas  where  the  precipitation  does 
not  exceed  25  inches  annually,  which 
suggests  that  precipitation  is  an 
indicator  of  the  potential  of  a  landfill  to 
contaminate  ground  water. 

Today's  small  MSWLF  exemption 
applies  to  new  as  well  as  existing  small 
MSWLf  8.  Because  logistical  barriers  to 
regionalizatiun  will  not  likely  change 
over  time  for  many  communities.  EPA 
believes  that  small  communities  will 
have  as  much  difficulty  meeting  the 
compliance  costs  for  their  new  MSWLFs 
as  for  their  existing  facilities.  However, 
the  Agency  considered  allowing  waivers 


for  new  MSWLFs  for  only  a  limited 
period  of  time  (e.g.,  five  years),  but 
rejected  this  option  for  two  reasons. 
First,  Alaskan  villages  likely  will  always 
have  seasonal  interruptions  of  surface 
transportation.  Second,  many  western 
communities  and  Indian  Tribes  will 
continue  to  be  geographically  isolated 
and  continue  to  face  long  haul  distances 
to  regional  facilities.  The  Agency  does 
recognize  that  in  some  instances  the 
practicability  of  regionalization  will 
change  over  time,  improving  as  rural 
areas  develop  and  gain  financial 
resources. 

The  small  community  exemption  in 
today's  rule  exempts  qualifying  small 
MSWLFs  from  the  design,  ground-water 
monitoring,  and  corrective  action 
requirements  of  today's  rule.  The  RIA 
for  this  rule  identified  these 
requirements  as  the  biggest  cost  items  of 
the  final  rule  for  small  MSWLFs.  Small 
MSWLFs  will  still  have  to  comply  with 
the  location  standards,  the  operating 
criteria,  closure  and  post-closure  care 
requirements  (excluding  ground-water 
monitoring],  and  the  financial  assurance 
requirements  appropriate  to  these 
activities.  The  Aigency  believes  that 
even  small  MSWLFs  should  be  subject 
to  these  criteria  because  they  are  less 
expensive  (relative  to  other 
requirements  in  today's  rule)  procedures 
that  protect  human  health  and  the 
environment. 

EPA  believes  that  exempting  small 
landfills  from  the  ground-water 
monitoring  and  corrective  action 
requirements  of  today's  rule  comports 
with  the  statute  (i.e..  section  4010  (c)) 
and  the  Congressional  intent  for  a 
number  of  reasons.  First,  to  address 
Congressional  concern  for  ground-water 
contamination,  EPA  has  narrowly 
drawn  the  exemption  such  that  only 
those  small  MSWLFs  for  which  there  is 
no  evidence  of  ground- water 
contamination  are  eligible  for  the 
exemption  (in  addition  to  one  of  the 
other  two  criteria).  Second,  as  stated 
above,  the  exemption  is  a  conditional 
one  such  that  the  owner/operator  is  no 
longer  eligible  for  the  exemption  when 
there  is  evidence  of  ground-water 
contamination  associated  with  the 
facility.  As  such,  the  facility  cannot 
escape  corrective  action  for  known 
releases.  Third,  the  25-inch  cap  on 
annual  precipitation  contained  in  the 
second  criterion  ensures  that  this 
exemption  will  be  limited  to  those  small 
MSWLFs  where  the  risk  of  ground-water 
contamination  is  considerably  reduced. 
Finally,  both  the  surface  transportation 
difficulties  and  the  "no  practicable 
waste  management  alternatives"  criteria 
for  obtaining  an  exemption  reflect  the 


"practicable  capabilities"  evaluation 
that  the  statutory  language  of  section 
4010(c)  and  the  legislative  history 
indicate  Congress  intended  EPA  to 
conduct  when  revising  the  criteria  under 
section  4004(a). 

Small  communities,  including  Indian 
Tribes,  whose  small  landfills  do  not 
qualify  for  a  waiver  under  today's  rule 
should  consider  regionalization  to 
mitigate  costs.  Due  to  economies  of 
scale,  small  landfills  operate  at  higher 
cost  per  ton  than  larger,  regional 
facilities.       ^ 

B.  Regulatory  Structure 

Under  the  regulatory  structure  of  the 
proposed  rule,  approval  by  or 
interaction  with  the  State  regulatory 
agency  by  the  owner  or  operator  was 
necessary  for  implementation  of  many 
requirements  of  the  revised  Criteria.  For 
example,  the  proposed  design  criteria 
required  the  owner  or  operator  to  design 
the  MSWLF  to  meet  a  design  goal 
established  by  the  State.  Also,  the 
closure  criteria  required  the  owner  or 
operator  to  close  the  MSWLF  in 
accordance  with  a  closure  plan 
approved  by  the  State.  Although  these 
provisions  did  not  propose  an 
alternative  implementation  scheme 
where  a  State  was  unable  or  unwilling 
to  perform  the  necessary  approvals  or 
establish  particular  standards  such  as 
the  design  goal,  the  Agency  anticipated 
the  limitations  of  an  implementation 
approach  significantly  reliant  upon  State 
implementation.  Under  section  X.D.I,  of 
the  proposed  rule  preamble,  the  Agency 
specifically  requested  comments  on 
"What  is  an  appropriate  and  practical 
EPA  role  if  the  States  do  not  adopt  and 
implement  the  revised  Criteria?"  (53  FR 
33383.) 

The  proposed  rule  did  suggest  an 
alternative  implementation  scheme  for 
certain  of  the  revised  criteria.  Many  of 
the  proposed  standards  were  "self- 
implementing."  in  that  they  could  be 
implemented  directly  by  an  owner  or 
operator  without  the  supervision  or 
intervention  of  a  State  regulatory 
authority.  The  self-implementing 
provisions  of  the  proposed  rule  were 
discussed  in  section  X.A.2.  of  the 
proposal  preamble  in  the  context  of  a 
discussion  of  a  suggested  two-stage 
approach  to  effective  dates  whereby 
"self-implementing"  aspects  of  the 
regulations  would  become  effective  in  6 
to  12  months  and  those  regulations 
requiring  the  participation  of  a  State 
authority  would  become  effective  in  18 
months.  There  the  Agency  listed  the 
self-implementing  provisions  of  the  rule 
to  include  the  "general  operating  criteria 
such  as  the  liquids  management 
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restrictions,  the  disease  vector  and 
explosive  gas  controls,  recordkeeping, 
and  closure  and  post-closure  planning 
requirements."  (53  FR  33362.) 

In  response  to  the  two-stage  effective 
date  proposal,  the  Agency  received 
many  comments  on  the  implementation 
of  the  regulations,  especially 
commenters'  views  of  the  capabilities  of 
State  authorities  to  undertake  the 
responsibihties  required  by  EPA's 
proposed  implementation  approach. 
EPA  received  numerous  comments  from 
States  as  well  as  owners  and  operators 
of  MSWLFs  stating  that  18  months  was 
not  a  sufficient  period  of  time  for  States 
to  obtain  the  necessary  statutory  and 
regidatory  authorities  necessary  to 
implement  the  rule  as  proposed. 
According  to  these  commenters,  the 
consequence  of  the  18-month  effective 
date  would  be  widespread 
noncompliance  with  the  revised  Criteria 
and  a  backlog  of  permits  and  closure 
and  corrective  action  plans  awaiting 
State  approval. 

For  instance,  citing  the  insufficiency 
of  the  18-month  time  period,  one 
industry  coimnenter  stated  that:  "once 
the  effective  date  'kicks  in'.  States  will 
be  confronted  with  not  only  issuing  new 
permits  for  new  facilities  but  also 
revisiting  permits  for  facilities  that  will 
continue  to  operate,"  and  added, 
"obviously,  States  will  not  be  able  to 
issue  new  or  revised  permits  all  at  once 
and  will  have  to  set  priorities."  To 
address  this  problem,  this  commenter 
suggested  a  way  in  which  to  increase 
the  self-implementing  nature  of  the  rule, 
the  approach  used  by  the  Agency  in 
many  of  the  proposed  criteria,  through 
development  of  largely  self-implemented 
class  permits. 

Several  State  agency  commenters 
echoed  this  concern  with  the  burden 
placed  upon  State  agencies  under  the 
revised  Criteria's  proposed 
implementation  approach.  One  State 
agency  commented:  "It  is  imreasonable 
to  expect  the  States  to  have  the 
framework  in  place  to  approve  the  gas 
detection  system  design  and  monitoring 
plans,  evaluate  and  approve  the  closure 
plans,  and  approve  the  mechanisms 
chosen  for  fmandal  assurance  wi&in 
eighteen  months  of  the  final  rule."  Otlier 
States  commented  that  the  resources 
and  expertise  necessary  to  implement 
the  revised  criteria  far  exceeded  those 
presendy  available  to  the  State  agencies 
that  would  be  responsible  for 
implementing  the  revised  criteria  under 
the  proposed  rule. 

EPA  bad  proposed  a  uniform  effective 
date  (exnept  for  ground  water 
monitoring]  of  18  months.  The  Agency 
received  numerous  comments  from  tbe 
public  which  ai:gued  that  this  1«  montii 


effective  date  did  not  provide  sufficient 
time  for  either  owners  or  operators  of 
MSWLFs  to  comply  with  the  rule  or  for 
states  to  adopt  and  implement  permit 
programs  to  ensure  that  owners  or 
operators  do  comply  with  the  rule 
provisions.  EPA  still  believes  that  a 
uniform  effective  date,  except  for 
ground-water  monitoring  and  financial 
responsibility  requirements,  is  an 
important  aspect  of  the  rule's 
implementation.  However,  after  closely 
evaluating  the  comments  received  which 
questioned  the  wisdom  of  imposing  an 
18  month  effective  date  for  most 
provisions  of  the  rule,  EPA  has  decided 
to  extend  the  effective  date  by  six 
additional  months.  As  a  result,  other 
than  for  ground-water  monitoring  and 
financial  assurance  requirements,  all 
provisions  of  the  nde  will  become 
effective  24  months  after  the  rule  is 
published  in  the  Federal  Register. 

The  Agency  is  adopting  a  24  months 
effective  data  instead  of  the  18  month 
period  contained  in  the  proposed  rule 
for  two  reasons.  First,  owners  and 
operators  and  other  commenters  stated 
that  the  18  month  period  did  not  provide 
sufficient  time  for  facilities  to  have 
sufficient  capital  and  resources  to 
comply  with  the  rule  requirements.  To 
deal  with  these  concerns,  commenters 
suggested  that  the  rule  become  effective 
in  anywliere  from  24  to  48  months  from 
the  date  of  publication.  EPA  has  decided 
to  provide  an  additional  six  months 
before  the  rule  becomes  effective  to 
assure  that  ovmers  and  operators  have 
sufficient  time  to  comply  with  the 
extensive  requirements  contained  in  the 
final  rule.  As  explained  elsewhere,  EPA 
has  also  decided  that  the  ground-water 
monitoring  requirements  will  be  phased 
in  over  a  five  year  period  and  that  the 
financial  responsibility  requirements 
will  become  effective  in  30  months. 

Secondly,  while  RCRA  section  4005(c) 
requires  states  to  adopt  and  implement 
a  permit  program  or  other  system  of 
prior  approval  within  18  months  after 
the  revised  landfill  criteria  are 
promulgated,  EPA  recognizes  that  even 
if  states  are  able  to  meet  that  statutory 
deadline  the  Agency  will  still  need  time 
to  evaluate  and  make  a  determination 
as  to  tbe  adequacy  of  the  state  permit 
program  in  accordance  with  RCRA 
section  4005(c)(1)(C).  Obtaining  EPA's 
approval  of  a  state  permit  program  is  an 
important  element  in  the  implnnentation 
of  the  revised  Criteria  because  many  of 
the  rule's  provisions  are  tied  to  whether 
a  state  has  a  permit  program  which  has 
been  approved  by  thie  Agency.  Six 
additional  months  will  provide  EPA 
with  time  that  may  be  necessary  to 
review  the  adequacy  of  state  pennit 
programs. 


EPA  also  believes  that  it  would  be 
unreasonable  to  require  owners  and 
operators  of  MSWLFs  to  comply  with 
newly  revised  State  programs  by  the 
same  date  that  the  States  must  have 
adopted  and  implemented  such 
programs  (i.e.,  18  months).  By  extending 
the  effective  date  of  the  revised  Criteria 
by  an  additional  six  months,  EPA 
believes  that  owners  and  operators  will 
have  adequate  time  to  comply  with 
these  new  State  programs. 

At  the  same  time,  however,  the 
Agency  believes  it  necessary,  based 
upon  the  significant  comments 
addressing  the  issue,  to  provide  for  a 
means  by  which  implementation  of 
revised,  more  protective  Criteria  can 
occur  within  24  months  of  today's  date. 
As  a  result  of  the  numerous  comments 
from  both  States  and  owners  and 
operators  detailing  the  lack  of  State 
resources  for  solid  waste  management 
programs  and  the  need  for  more  time  to 
implement  or  revise  State  permitting 
programs,  the  Agency  determined  that  a 
plan  that  relied  solely  on  State  oversight 
or  interaction  with  the  State  could  not 
assure  the  implementation  of  the  revised 
Criteria  by  the  rule's  effective  date.  The 
Agency  also  realized  that  without  State 
oversight,  the  regidations  as  proposed 
could  not  be  effectively  implemented, 
because  they  relied  upon  a  standard 
that  must  be  developed  by  the  State 
(e.g.,  the  design  standard).  In  summary, 
were  the  revised  Criteria  promulgated 
as  proposed,  ETA  determined  that  the 
public  would  not  be  adequately  assured 
of  the  implementation  of  the  revised 
Criteria  and  the  concomitant  increases 
in  health  and  environmental  protection 
in  States  without  approved  programs. 

In  response  to  the  above  concerns,  the 
Agency  has  developed  a  final  rule  that 
provides  for  effective  implementation 
not  only  in  approved  States,  where  State 
oversight  %vill  be  present,  but  also  in 
States  without  approved  programs.  For 
approved  States,  today's  rule  is  based 
on  performance  standards  that  allow 
States  to  consider  local  conditions  in 
setting  appropriate  controls  for 
municipal  landfills.  This  performance 
standard  approach  preserves  the 
traditional  State  nAe  in  defining 
appropriate  standards  to  the  greatest 
extent  possible,  while  having  a 
protective  national  standard. 

Performance  standards  have  been 
incorporated  throughout  today's  rule. 
For  example,  the  design  criteria  in 
Section  258.40  provides  that  approved 
States  may  approve  landfill  designs  that 
will  ensure  that  die  maximum 
oontandnant  levels  will  be  met  at  the 
relevant  point  of  compliance  in  ground 
writer.  Under  this  approach,  approved 
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States  may  consider  a  wide  range  of 
site-specific  factors  in  determining  the 
appropriate  design  that  meets  the 
performance  standard.  At  sites  where 
ground  water  is  vulnerable  due  to  the 
hydrogeologic  conditions  present,  a 
State  may  require  a  composite  liner 
system,  similar  to  that  required  in 
today's  nde  for  landfills  located  in 
States  without  approved  programs.  On 
the  other  hand,  in  areas  where  the 
ground  water  is  less  vulnerable  (e.g..  in 
arid  areas),  the  State  will  likely 
determine  that  a  less  comprehensive 
design  is  fully  protective  of  ground 
water.  In  fact  under  certain  climatic  and 
hydrogeologic  conditions,  liner  systems 
-  may  not  be  needed  because  the 
hydrogeology  at  the  site  may  provide 
adequate  protection  of  ground  water. 
The  rule's  standard  requires  that  an 
approved  State's  program  be  capable  of 
protecting  ground  water  that  is  currenUy 
used  or  reasonably  expected  to  be  used 
for  drinking  water  at  the  relevant  point 
of  compliance.  In  determining  the 
appropriate  mix  of  prevention  and 
remediation  strategies  to  incorporate 
into  their  programs,  States  are  expected 
to  consider  the  use,  value,  and 
vulnerability  of  potentially  affected 
ground-water  resources,  as  well  as  the 
social  and  economic  values  of  these 
resources,  ensuring  that  the 
environmental  and  public  health 
benefits  of  each  dollar  spent  are 
maximized.  For  landfills  located  where 
ground  water  is  currently  used  or 
reasonably  expected  to  be  used  for 
drinking  water,  the  performance 
standard  requires  States  to  prevent 
contamination  from  exceeding  drinking 
water  standards.  In  selecting  a  program 
to  meet  this  rule's  performance 
standard,  an  approved  State  may  use 
the  rule's  specific  comprehensive  design; 
or  it  may  use  any  program  it  determines 
would  be  capable  of  meeting  the 
performance  standard.  In  short, 
whenever  a  State  develops  a  program  to 
deal  with  local  conditions,  the  Federal 
comprehensive  design  alternative  would 
have  only  the  legal  status  of  "guidance" 
and  would  not  be  mandatory.  EPA  will 
not  require  States  to  obtain  a  "waiver" 
of  the  comprehensive  design 
requirement  to  obtain  program  approval. 
States  are  provided  substantial 
flexibility  to  consider  local  site-specific 
conditions  in  determining  how  to 
address  variable  ground-water  quality 
or  location.  For  example,  if  ground 
water  is  located  several  hundred  feet 
below  a  landfill,  or  the  aquifer  is 
separated  from  the  landfill  by  a 
substantial  impermeable  layer,  the  State 
may  determine  that  the  comprehensive 
liner  design  is  not  necessary  to  meet  the 


performance  standard.  The  specific 
criteria  by  which  State  programs  will  be 
approved  will  be  published  in  a  separate 
rule  (the  "State  Implementation  Rule"). 
That  rule  will  set  forth  specific 
conditions  where  State  flexibility  is 
appropriate. 

As  provided  in  section  4005(c)(1)(B). 
within  18  months  of  the  promulgation  of 
this  rule.  States  must  adopt  and 
implement  a  permit  program  or  other 
system  of  prior  approval  and  conditions 
that  complies  with  the  performance 
standard  announced  today.  As 
discussed  above,  states  need  not  adopt 
the  EPA  comprehensive  design 
alternative,  but  may  choose  any  design 
or  mix  of  designs  that  will  secure 
compliance  with  the  rule's  performance 
standard. 

In  addition,  under  section 
4005(c)(1)(C),  EPA  must  determine 
whether  each  State  has  developed  an 
adequate  program  to  meet  the 
performance  standard.  As  noted  above, 
in  making  this  determination,  EPA  will 
rely  upon  the  specific  criteria  to  be 
published  in  the  State  Implementation 
Rule.  In  order  to  ensure  that  States  have 
the  necessary  guidance  to  prepare  their 
submissions  for  EPA  review.  Uie  Agency 
will  not  require  these  submissions  until 
12  months  following  the  promulgation  of 
the  State  Implementation  Rule.  Any 
State  submission  received  before  the 
expiration  of  this  12-month  period  will 
be  reviewed  pursuant  to  EPA's  authority 
under  section  4005(c)(1)(C).  but  will  not 
be  subject  to  section  4007(a).  This  12- 
month  provision  will  be  included  in 
EPA's  proposed  State  Implementation 
Rule. 

The  Agency  believes  that  some  States 
may  want  to  seek  early  EPA 
determination  that  their  State  programs 
comply  with  the  performance  standard 
announced  today.  For  example,  some 
States  have  chosen  to  adopt  strict 
design  standards  similar  to  EPA's 
comprehensive  design.  EPA  fully 
expects  that  these  State  programs  will 
comply  with  today's  performance 
standard  irrespective  of  the  specific 
criteria  to  be  developed  in  the  State 
Implementation  Rule.  Under  these 
circumstances,  EPA  expects  to  make 
early  determinations  of  State 
compliance  in  order  to  expedite  State 
programs  for  which  favorable  EPA 
determinations  appear  to  be  a  mere 
formality. 

These  early  determinations,  however, 
should  not  be  interpreted  as  imphcit 
guidelines,  presumptions,  or  any  other 
indication  of  the  specific  criteria  that 
EPA  will  use  to  evaluate  State  programs. 
Nor  will  EPA,  in  developing  the  State 
Implementation  Rule,  rely  upon  the 


standards  of  the  State  programs 
represented  in  these  early 
determinations.  States  that  have  chosen 
to  adopt  and  implement  programs  that 
go  beyond  the  requirements  of  section 
4005(c)(1)(B)  are  likely  to  be  candidates 
for  early  determinations,  and  do  not 
necessarily  provide  an  appropriate 
guide  to  the  process  that  EPA  will 
ultimately  use  for  making  compliance 
determinations  under  section 
4005(c)(1)(C). 

Unless  and  until  EPA  determines  that 
a  State  program  is  not  adequate  to 
sec\ire  comphance  with  the  performance 
standard  announced  today,  the  State 
will  retain  responsibility  for 
administering  this  Subtitle  of  the  Act. 

Today's  rule  also  establishes 
provisions  that  ensure  effective  and 
protective  implementation  of  this  rule  in 
States  without  approved  programs 
where  State  oversight  vdll  not  be 
present.  To  address  these  situations,  the 
Agency  has  amended  each  standard 
under  the  revised  Criteria  that  required 
State  interaction  under  the  proposed 
rule  to  make  that  standard  self- 
implementing.  For  example,  the  design 
standard  (§  258.40)  contains  in  addition 
to  the  performance  standard  described 
above  for  approved  States,  a  self- 
implementing  requirement  for  landfill 
design  in  States  without  approved 
programs.  This  requirement  specifies  in 
these  cases  landfills  must  be  designed 
with  a  composite  liner  meeting  certain 
minimum  specifications. 

However.  S  258.40(e)  provides  a 
backstop  mechanism  which  will  enable, 
under  certain  conditions,  owners  or 
operators  to  employ  designs  less 
stringent  than  EHPA's  comprehensive 
design  in  the  unlikely  event  that  the 
upcoming  State  Implementation  Rule 
has  not  been  promulgated  on  schedule. 
First,  the  owner  or  operator  of  such  a 
facility  would  need  to  obtain 
concurrence  from  the  State  that  the 
specific  design  meets  the  general 
performance  standard  set  forth  in 
S  258.40(a)(1).  The  State  would  then 
petition  EPA  to  review  its 
determination.  EPA  has  30  days  to 
approve  or  disapprove  the  State's 
petition.  Unless  EPA  determined  within 
30  days  of  such  a  petition  that  the 
State's  determination  was  inadequate, 
the  alternative  design  would  be  deemed 
to  comply  with  the  general  performance 
standard.  States  are  encouraged  to  work 
closely  with  the  Regional  Ofiices  prior 
to  formal  submittal  of  petitions.  This 
will  allow  the  Agency  to  identify  all 
information  needs  and  to  work  with  the 
State  to  resolve  any  di^icult  technical 
issues.  This  will  also  serve  to  avoid 
situations  where  the  Agency  would  have 
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to  disapprove  the  petition  because 
insufficient  information  was  provided. 

Thus,  as  promulgated,  every  standard 
in  today's  rule  may  be  implemented  by 
the  owner  or  operator  without  State 
oversight  or  participation  where  a  State 
program  has  not  been  developed.  A  self- 
implementing  approach  has  also  been 
incorporated  into  the  revised  Criteria  for 
the  wetlands  and  unstable  area  location 
restrictions,  the  daily  cover 
requirements,  explosive  gas  control 
requirements,  the  groundwater 
monitoring  and  corrective  action 
provisions,  the  closure  and  post  closure 
care  requirements,  and  the  financial 
assurance  provisions. 

EPA  is  promulgating  self- 
implementing  standards  because  there 
may  be  States  which  do  not  act  to  adopt 
and  implement  an  adequate  program 
within  24  months.  In  most  States,  EPA 
does  not  expect  this  will  be  a  problem. 
Moreover,  to  facilitate  the  expeditious 
preparation  and  approval  of  State 
programs,  the  Agency  as  noted  above, 
will  shortly  propose  a  regulation 
detailing  the  required  elements  of  an 
approvable  State  program.  The  next 
section  of  today's  preamble  describes 
the  effort. 

Despite  the  promulgation  of  self- 
implementing  standards  in  today's 
rulemaking,  EPA  continues  to  believe 
that  requirements  such  as  those 
pertaining  to  landfill  design,  ground- 
water monitoring,  corrective  action,  and 
closure  should  optimally  be 
implemented  under  the  oversight  of  a 
State  implementing  agency.  Today's  rule 
does  not  represent  a  shift  away  from  the 
longstanding  Agency  policy  of  requiring 
regulatory  oversight  of  such  important 
procedures.  Rather,  the  inclusion  of  self- 
implementing  standards  in  today'a.rule 
is  a  recognition  that,  due  to  resource 
limitations.  States  may  not  have 
adequate  programs  in  place  by  the 
effective  date  of  the  revised  Criteria. 
This  scheme  will  insure  that  in  States 
that  do  not  act  to  establish  adequate 
programs,  human  health  and  the 
environment  will  be  protected  and  the 
Federal  requirements  wrill  be 
enforceable. 

EPA  recognizes  that  self-implemented 
standards  possess  certain  drawbacks. 
First,  self-implemented  standards,  such 
as  corrective  action  plans,  may  be 
lacking  in  certain  detail  because  they 
lack  the  input  of  a  qualified  and  trained 
State  regulatory  official.  Second, 
without  qualified  State  oversight, 
owners  and  operators  intent  upon 
circumventing  the  regulations  may  find 
it  easier  to  do  so. 

EPA  has  attempted  to  mitigate  these 
drawbacks  as  much  as  possible  in 
today's  self-implementing  standards. 


The  final  rule  establishes,  where 
possible,  specific  self-implementing 
requirements  that  are  easy  for  the  owner 
and  operator  to  interpret  and  citizens  to 
enforce  through  citizen  suits.  (For 
example,  the  cover  material 
requirements  of  §  258.21  specify  that 
landfills  must  be  covered  with  at  least 
six  inches  of  earthen  materials  at  the 
end  of  each  operating  day,  or  more 
frequent  intervals  if  necessary  to  control 
disease  vectors,  fires,  odors,  blowing 
litter,  and  scavenging).  This  approach, 
however,  was  not  possible  for  certain 
provisions,  such  as  the  number,  spacing, 
and  location  of  ground-water  wells, 
where  it  was  impossible  for  the  Agency 
to  set  uniform  standards  because  the 
appropriate  approval  was  highly 
dependent  on  site-specific  conditions.  In 
these  instances,  the  Agency  has 
established  performance  criteria  that  the 
owner  or  operator  must  meet  and.  in 
many  cases,  requires  that  the  owner  or 
operator  obtain  third  party  certifications 
that  document  the  decisions  made  or 
action  taken  to  comply  with  the 
performance  criteria.  This  certification 
must  be  placed  in  the  operating  record 
and  made  available  to  the  State  upon 
request.  The  Agency  believes  that  to  the 
extent  many  of  the  functions  performed 
by  the  State  under  the  proposed  rule 
were  essentially  technical  in  nature, 
they  may  be  performed  by  a  third  party 
who  is  not  necessarily  employed  by  or 
an  agent  of  the  State  agency.  EPA 
believes  that  such  third-party  oversight 
mitigates  the  danger  of  owners  or 
operators  abusing  the  self-implementing 
system.  Finally,  today's  fihal  rule 
requires  the  owner  or  operator  to 
provide  an  opportimity  for  public  review 
of  potential  corrective  action  remedies 
and  to  notify  the  State  of  the  selected 
remedy. 

C.  Implementation  and  Enforcement 

Another  major  issue  EPA  considered 
in  today's  rulemaking  was  the  actual 
implementation  and  enforcement  of  the 
revised  Criteria.  This  involves  the 
procedures  by  which  EPA  will 
determine  the  adequacy  of  State 
programs  for  implementation  of  the 
Criteria,  public  participation  in  these 
programs,  and  enforcement 
considerations. 

1.  Procedures  for  State  Program 
Approval 

As  noted  above,  section  4005(c)  of 
RCRA  requires  that  each  State  adopt 
and  implement,  not  later  than  18  months 
after  promulgation  of  the  revised 
Criteria,  "a  permit  program  or  other 
system  of  prior  approval  and 
conditions"  (State  permit  program) 
adequate  to  assure  that  each  facility 


that  may  receive  HHW  or  SQG  waste 
will  comply  with  the  revised  Criteria. 
Under  section  4005(c)  the  primary 
responsibility  for  implementing  and 
enforcing  the  revised  Criteria  rests  with 
the  States.  EPA  is  required  to 
"determine  whether  each  State  has 
developed  an  adequate  program" 
pursuant  to  section  4005(c). 

EPA's  approach  to  State  program 
approval  recognizes  the  traditional  State 
role  in  implementing  landfill  standards 
and  protecting  groundwater.  EPA  fully 
intends  that  States  will  maintain  the 
lead  role  in  implementing  this  program. 
EPA's  goal  is  for  all  States  to  apply  for 
and  receive  approval  of  their  programs. 
Under  this  rule  States  will  have  the 
flexibility  to  tailor  standards  to  meet 
their  stale-specific  conditions.  The  rule's 
standard  requires  that  an  approved 
State's  design  be  capable  of  protecting 
ground  water  at  the  specified  point  of 
compliance.  In  selecting  a  design  to 
meet  this  performance  standard,  an 
approved  State  may  adopt  its  own 
performance  standard,  it  may  use  the 
rule's  specific  liner  design,  or  it  may  use 
any  design  it  determines  would  be 
capable  of  preventing  contamination  of 
ground  water  beyond  the  drinking  water 
standards.  In  short,  whenever  a  State 
develops  a  program  to  deal  with  local 
conditions,  the  Federal  liner  design 
alternative  would  have  only  the  legal 
status  of  "guidance"  and  would  not  be 
mandatory.  EPA  will  not  require  states 
to  obtain  a  "waiver"  of  the  liner 
requirement  to  obtain  program  approval. 

EPA's  State  program  approval  rule 
will  also  set  forth  the  Agency's  proposed 
approach  for  implementing  the  revised 
Criteria  on  Indian  lands.  EPA  plans  to 
propose  that  Indian  Tribes  be  eligible 
for  permit  program  approval.  The  full 
discussion  of  this  issue  and  rationale  for 
EPA's  proposed  approach  will  be 
included  in  EPA's  proposed  State 
program  approval  rule. 

2.  Public  Participation 

The  proposal  did  not  specifically 
require  States  to  afford  interested 
citizens  the  opportunity  for  a  public 
hearing  with  respect  to  most  of  the 
elements  of  today's  rule.  (Consideration 
of  public  concerns  was  proposed  and 
retained  in  today's  final  rule,  however, 
in  the  context  of  corrective  action 
remedy  selection.)  Several  commenters 
criticized  the  proposal  because  it  lacked 
public  participation  requirements  for 
MSWLF  permitting  and  closure  plan 
approval;  they  suggested  that  the 
Agency  require  States  to  provide  for 
public  participation  in  the 
implementation  of  today's  rule.  The 
Agency  believes  that  public 
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participation  is  an  important  element  in 
the  permitting  of  MSWLFs  because  it 
affords  the  permit  writer  the  opportimity 
to  solicit  and  consider  the  views  of  the 
public  when  writing  permits.  Therefore, 
the  Agency  intends  to  propose  public 
participation  requirements  for  permitting 
decisions  in  the  State  program  approval 
rule.  Public  participation  in  the  State 
regulation  development  process  is 
already  required  by  the  public 
participation  requirements  contained  in 
40  CFR  part  256. 

3.  Enforcement  Considerations 

States  that  adopt  programs  meeting 
the  Federal  minimum  Criteria  may 
enforce  them  in  accordance  with  State 
authorities.  The  preamble  to  the 
proposed  rule  noted  that  EPA  expected 
the  States  to  assume  primary 
responsibility  for  implementing  and 
enforcing  the  revised  Criteria,  consistent 
with  the  solid  waste  management 
framework  established  by  the  statute  in 
Subtitle  D.  One  commenter  expressed 
concern  that  by  allowing  States  to 
enforce  the  revised  Criteria  there  would 
be  variation  in  interpretation  and 
enforcement  of  the  revised  Criteria  from 
State  to  State.  This  commenter 
suggested  that  EPA  assure  uniformity  in 
the  interpretation  and  enforcement  of 
the  revised  Criteria. 

EPA  believes  that  variation  in  the 
control  applied  to  landfills  in  different 
States  is  appropriate  to  account  for  site- 
specific  factors  (e.g.,  hydrology, 
precipitation).  Therefore,  today's  rule 
sets  performance  standards  that  allow 
consideration  of  site-specific  conditions. 
EPA  agrees  that  while  the  Federal 
standards  are  flexible  to  allow  different 
site-specific  controls  in  different  States, 
the  Federal  performance  standards 
should  be  consistently  interpreted  from 
State  to  State.  To  ensure  that  these 
provisions  are  consistently  interpreted. 
EPA  plans  to  develop  technical  guidance 
for  MSWLF  owners  and  operators  and 
State  regulatory  officials  to  enhance 
uniformity  in  interpretation  of  the 
revised  Criteria. 

Citizens  may  seek  enforcement  of  the 
revised  Criteria,  independent  of  any 
State  enforcement  program,  by  means  of 
citizen  suits  under  section  7002  of 
RCRA.  Section  7002  provides  that  any 
person  may  commence  a  civil  action  on 
his  own  behalf  against  any  person  who 
is  alleged  to  be  in  violation  of  any 
permit,  standard,  regulation,  condition, 
requirement,  prohibition,  or  order  that 
hab  become  effective  pursuant  to  RCRA. 
Once  the  self-implementing  criteria  in 
today's  rule  become  effective,  they 
constitute  the  basis  for  citizen 
enforcement  actions  brought  in  Federal 
court  against  facilities  that  fail  to 


comply.  It  is  important  to  note,  however, 
that  today's  MSWLF  Criteria  offer 
alternative  regulatory  approaches  in 
States  with  approved  programs.  For 
example,  an  approved  State  may  use  a 
performance  standard  in  approving  the 
design  of  a  landfill  rather  than  rely  on 
the  uniform  liner  standard  in 
§  258.40(a)(2j  of  this  rule.  In  approving 
State  programs,  EPA  will  review  and 
explicitly  approve  the  State's  design  or 
performance  standard  approach.  In  view 
of  this  approval,  EPA  expects  that 
owners  or  operators  in  approved  States 
who  use  the  State's  standard  will  be 
found  by  federal  courts  to  have 
complied  with  the  design  requirements 
in  part  258. 

Under  section  505  of  the  CWA,  any 
person  may  commence  a  civil  action 
against  any  person  alleged  to  be  in 
violation  of  an  effluent  standard  or 
limitation  under  the  CWA.  "Effluent 
standard  or  limitation"  is  defined  to 
include  a  regulation  under  section  405(d] 
of  the  CWA.  (Section  505(f).  33  U.S.C. 
1365(f).)  Because  the  part  258  Criteria 
are  also  standards  for  sewage  sludge 
use  and  disposal  promulgated  under 
section  405(d)  of  the  CWA,  citizen 
enforcement  action  in  Federal  court  is 
authorized  against  non-complying 
facilities  accepting  sewage  sludge. 

EPA  invited  public  comment  on  the 
overall  role  of  EPA  enforcement  under 
subtitle  D.  the  proper  elements  of  an 
enforcement  policy  for  ensuring 
compliance  with  the  revised  Criteria, 
and  strategies  for  targeting  MSWLFs 
that  pose  the  greatest  threat  to  human 
health  and  the  environment.  The  Agency 
received  one  comment  on  the  issue  of 
Federal  enforcement  of  the  revised 
Criteria.  This  commenter  noted  that  the 
legislative  history  of  section  4005(c).  the 
section  authorizing  EPA  to  enforce 
compliance  with  the  revised  Criteria, 
reflected  Congressional  concern  with 
the  poor  record  of  State  implementation 
of  the  original  provisions  of  subtitie  D. 
This  commenter  suggested  that  the 
continuing  inadequacy  of  State  solid 
waste  program  implementation  and 
enforcement,  as  noted  in  EPA's  ovm 
1988  Report  to  Congress,  argues  for  a 
vigorous  Federal  enforcement  role.  EPA 
agrees  with  the  commenter  that 
Congress  intended  EPA  to  enforce  the 
revised  Criteria  in  States  that  have  an 
inadequate  permit  program.  However, 
the  statute  is  clear  that  EPA  has  no 
enforcement  authority  under  section 
4005  in  approved  States.  EPA  does, 
however,  retain  authority  under  section 
7003  for  imminent  hazards. 

Commenters  also  questioned  whether 
EPA  has  authority  to  enforce  the  revised 
Criteria  on  Indian  lands  within  a  State 


without  an  approved  permit  program. 
This  issue  will  be  addressed  in  the  State 
program  approval  rulemaking  discussed 
earlier  in  this  preamble. 

D.  Ground-Water  Policy 

Another  issue  EPA  had  to  address  in 
developing  today's  rule  was  its  ground- 
water protection  policy.  This  involves 
the  role  of  ground-water  resource 
evaluation  in  implementing  the  revised 
Criteria  as  well  as  additional  controls 
imposed  by  State  wellhead  protection 
programs  de^'eloped  pursuant  to  the 
Safe  Drinking  Water  Act. 

1.  Differential  Protection  of  Ground- 
Water 

Resource  value  refers  to  the  current 
and  future  importance  of  ground  water 
as  a  water  supply  and  as  an  ecological 
resource.  Highly  saline  groimd  water  or 
ground  water  with  very  low  yield  may 
have  a  low  resource  value.  Pristine 
ground  water  or  ground  water  in  high 
demand  that  cannot  easily  be  replaced 
or  restored  similarly  may  have  a  high 
resource  value.  As  EPA  was  developing 
the  framework  for  the  revised  Criteria, 
the  Agency  considered  at  length  the 
subject  of  differential  protection  of 
ground  water  based  on  its  resource 
value.  Specifically,  EPA  considered 
applying  different  federal  engineering 
controls,  monitoring,  and  corrective 
action  requirements  according  to  the 
resource  value  of  the  ground  water. 

In  1984  EPA  issued  the  Ground-Water 
Protection  Strategy,  which  established 
the  concept  of  differential  protection  of 
ground  water  depending  on  its  resource 
value.  Accordingly,  three  classes  of 
ground  wafer  were  identified.  Class  I 
ground  waters  are  defined  as  special 
ground  waters  that  are  highly  vulnerable 
to  contamination  and  that  are  either 
irreplaceable  sources  of  drinking  water 
or  are  ecologically  vital.  Class  11  ground 
waters  are  defined  as  current  and 
potential  sources  of  drinking  water  and 
those  having  other  beneficial  uses.  Class 
III  ground  waters  are  defined  as  heavily 
saline  ground  water  or  ground  water 
otherwise  contaminated  beyond  the 
level  allowing  cleanup  through  methods 
commonly  used  by  public  water  supply 
treatments.  In  1991,  EPA  issued  its 
Ground  Water  Task  Force  Report  whicn 
confirms  the  role  of  States  in  devising 
ground-water  protection  strategies  to 
meet  State-specific  needs.  In  devising 
their  solid  waste  programs.  States  are 
expected  to  use  ground-water 
classification  and  resource  evaluations 
in  making  their  State  decisions. 

The  Agency's  Ground-Water 
Protection  Strategy  and  the  concept  of 
differential  protection  of  ground  water  is 
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incorporated  throughout  today's  rule. 
After  the  effective  date  and  prior  to 
State  program  approval,  this  rule 
requires  the  use  of  a  specific  design  in 
all  environmental  settings.  Following 
State  approval,  the  rule  provides  States 
the  flexibility  to  consider  the  resource 
value  of  ground  water  in  determining 
appropriate  landfill  design,  ground- 
wafer  monitoring,  and  corrective  action 
requirements.  For  example,  today's  rule 
allows  States  to  approve  less  stringent 
landfill  designs  based  on  the  quality  of 
ground  water,  in  addition  to  other 
factors.  The  performance  standard  for 
landfill  design  requires  that  landfills  be 
designed  to  meet  drinking  water 
standards  at  a  relevant  point  of 
compliance  in  ground  water.  Approved 
States  may  consider  the  quality  of 
ground  water,  including  whether  the 
ground  water  is  currently  used  or 
reasonably  expected  to  be  used  as 
drinking  water,  in  setting  a  relevant 
point  of  compliance.  By  establishing  the 
relevent  point  of  compliance  further 
from  the  landfill  in  cases  where  the 
ground  water  is  not  reasonably 
expected  to  be  used  for  drinking  water, 
an  approved  State  may  allow  less 
stringent  landfill  designs. 

Subpart  D  of  today's  rule  specifies 
that  the  relevant  point  of  compliance 
may  be  up  to  150  meters  bom  the 
boundary  of  the  landfill  and  must  be  on 
land  owned  by  the  owner  of  the  landfill. 
However,  the  Agency  is  currently 
examining  this  issue  as  part  of  the 
Agency's  subtitle  C  corrective  action 
rule  and  if  changes  are  made,  they  will 
be  incorporated  into  this  rule. 

Differential  protection  also  is  built 
into  today's  corrective  action 
requirements.  Today's  rule  allows  an 
approved  State  to  determine  that 
remediation  of  a  release  of  an  appendix 
II  constituent  is  not  necessary  in 
situations  where  the  MSWLF  is  located 
over  an  aquifer  that  is  not  currently  or 
reasonably  expected  to  be  a  source  of 
drinking  water,  and  that  is  not 
interconnected  with  waters  to  which  the 
hazardous  constituents  are  migrating  or 
are  likely  to  migrate  in  a 
concentration(s)  that  would  exceed  the 
ground-water  protection  standards 
established  under  S  258.55(h). 
Furthermore,  today's  rule  allows  the 
owner  or  operator  to  consider  the  value 
of  ground-water  in  setting  the  schedule 
for  initiating  and  completing  corrective 
action.  For  example,  a  tighter  schedule 
may  be  set  for  initiating  and  completing 
remedial  activities  for  ground  water  of 
higher  resource  value  than  for  ground 
water  of  lower  resource  value. 

Today's  rule  also  incorporates  ground- 
water quality  as  a  factor  to  be  used  by 


approved  States  in  setting  the  phase-in 
schedule  for  ground-water  monitoring. 
EPA  also  is  requiring  that  the  frequency 
of  ground-water  monitoring  be  specified 
by  an  approved  State  based  on  site- 
specific  factors,  including  the  resource 
value  of  the  ground  water.  This 
approach,  however,  would  not  allow 
complete  exemptions  from  ground-water 
monitoring  for  facilities  located  over  low 
value  ground  water.  Even  though  today's 
rule  allows  an  approved  State  to  waive 
the  cleanup  of  a  particular  appendix  II 
constituent  in  certain  low  value  ground 
waters,  the  Agency  believes  that  at  least 
minimal  ground-water  monitoring  is 
necessary  at  all  MSWLFs  (with  the 
narrowly  defined  exception  of  small 
landfills  discussed  above)  to  evaluate 
the  performance  of  facility  design  and 
operation  and  to  identify  potential 
threats  to  human  health  and  the 
environment.  Furthermore.  HSWA 
specifically  provides  that  the  revised 
Criteria  should  require  ground-water 
monitoring  as  necessary  to  detect 
contamination  at  facilities  that  may 
receive  HHW  or  SQG  waste. 

Finally,  EPA  believes  ground-water 
resource  value  already  plays  an 
important  role  in  local  and  State 
decisions  regarding  the  siting  of 
MSWLFs.  In  this  rule  EPA  has  not 
established  Federal  siting  Criteria 
specifically  based  on  resource  value 
because  EPA  believes  that,  due  to  the 
number  and  nature  of  MSWLFs 
regulated  under  Subtitle  D  of  RCRA, 
resource  value  considerations  in 
MSWLF  siting  are  more  appropriately 
made  at  the  State  and  local  levels. 

2.  Well  Head  Protection  Programs 

Section  1428  of  the  Safe  Drinking 
Water  Act  (SDWA)  contains 
requirements  for  the  development  and 
implementation  of  State  wellhead 
protection  (WHP)  programs  to  protect 
wells  and  wellfields  that  are  used,  or 
may  be  used,  to  provide  drinking  water 
to  public  water  systems.  Under  section 
1428.  each  State  is  to  adopt  and  submit 
to  EPA  for  approval  a  WHP  program 
that,  at  a  minimum: 

(1)  Specifies  the  duties  of  State 
agencies,  local  governments,  and  public  ^ 
water  systems  in  the  development  and      / 
implementation  of  the  WHP  program; 

(2)  For  each  wellhead,  determines  the 
wellhead  protection  area  (WHPA),  as 
defined  in  section  1428(e)  of  SDWA. 
based  on  all  reasonably  available 
hydrogeologic  information  on  ground- 
water How,  recharge,  and  discharge  and 
other  information  the  State  deems 
necessary  to  adequately  determine  the 
WHPA: 

(3)  Identifies  within  each  WHPA  all 
potential  human  sources  of 


contaminants  that  may  have  any 
adverse  health  effects: 

(4)  Describes  provisions  for  technical 
assistance,  financial  assistance, 
implementation  of  control  measures, 
and  education,  training,  and 
demonstration  projects  to  protect  the 
water  supply  within  WHPAs  from  such 
contaminants; 

(5)  Includes  contingency  plans  for  the 
location  and  provision  of  alternate 
drinking  water  supplies  for  each  public 
water  system  in  the  event  of  well  or 
wellfield  contamination  by  such 
contaminants; 

(6)  Requires  that  consideration  be 
given  to  all  potential  sources  of  human 
contamination  within  the  expected 
wellhead  area  of  a  new  water  well  that 
serves  a  public  water  system;  and 

(7)  Requires  public  participation  in 
developing  the  WHP  program. 

EPA  believes  that  today's  rule 
complements  the  resource  protection 
goals  of  State  wellhead  protection 
programs.  The  specific  criteria  for  the 
location  and  monitoring  of  MSWLFs  in 
this  rule  will  help  protect  ground  waters 
used  by  public  water  systems.  Under  an 
EPA-approved  State  WHP  program,  the 
State  may  impose  more  stringent  or 
additional  controls  and  requirements  for 
MSWLFs  than  are  included  in  today's 
rule.  Any  owner  or  operator  of  a 
MSWLF.  in  addition  to  meeting  the 
requirements  under  today's  rule,  must 
also  be  in  compliance  with  the  State's 
WHP  program.  Therefore,  meeting  the 
requirements  of  this  rule  alone  will  not 
ensure  that  an  owner  or  operator  of  an 
MSWLF  is  in  compliance  with  a  State's 
WHP  program. 

E.  Issues  Pertaining  to  Sewage  Sludge 

As  noted  above,  today's  rulemaking 
fulfills  a  portion  of  the  CWA  section 
405(d)  mandate  that  EPA  promulgate 
regulations  governing  the  use  and 
disposal  of  sewage  sludge.  For  this 
reason,  the  part  258  Criteria  for 
MSWLFs  are  jointly  promulgated  under 
CWA  and  RCRA  authorities  and  apply 
to  all  MSWLFs  in  which  sewage  sludge 
is  co-disposed  with  household  wastes. 
EPA  believes  today's  rulemaking  fully 
addresses  this  widely-used  sewage 
sludge  disposal  practice. 

The  Agency  received  comments  on 
two  general  issues  pertaining  to  sewage 
sludge — pollutant  limits  for  sewage 
sludge  and  removal  credits.  The 
preamble  discussion  below  addresses 
these  issues  and  presents  the  Agency's 
general  rationale  for  using  Part  258  to 
regulate  sewage  sludge  disposal  in 
MSWLFs. 
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1.  Pollutant  Limits  for  Sewage  Sludge 

In  choosing  to  regulate  sewage  sludge 
disposal  in  MSWLFs  by  the  part  258 
Criteria,  EPA  decided  not  to  establish 
pollutantspecific,  numerical  criteria  for 
each  toxic  pollutant  of  concern  in  the 
sewage  sludge  for  this  sludge  disposal 
practice.  This  decision  is  consistent  with 
-  CWA  section  405(d)(3),  which  permits 
EPA  to  promulgate  alternative  standards 
for  protection  of  public  health  and  the 
environment  where  EPA  determines  it  is 
not  feasible  to  prescribe  numerical 
limits  for  pollutants  of  concern. 
Congress  clearly  recognized  that 
circumstances  would  arise  where  it 
would  not  be  technically  feasible  or 
scientifically  justifiable  for  EPA  to 
prescribe  numerical  limits  for  pollutants 
in  sludge  for  certain  sludge  use  and 
disposal  practices. 

EPA  concluded  it  was  not  technically 
feasible  to  develop  specific  numeric 
limitations  for  pollutants  in  sewage 
sludge  that  are  co-disposed  with 
municipal  solid  waste  for  the  following 
reasons.  In  developing  numerical 
limitations  for  specific  pollutants  for  the 
February  6. 1989  sewage  sludge  rule. 
EPA  assessed  risk  to  human  health  and 
the  environment  associated  with 
individual  pollutants  when  used  or 
disposed  in  five  different  ways 
(incineration,  land  application, 
distribution  and  marketing,  disposal  in 
surface  disposal  units  or  disposal  in 
sludge-only  landfills).  For  its 
assessment.  EPA  relied  on  detailed 
mathematic  models  to  simulate  the 
movement  of  pollutants  through  the 
environment  to  environmental  endpoints 
at  potential  risk  from  these  use  and 
disposal  methods.  A  full  discussion  of 
this  process  is  found  in  the  proposal  at 
54  FR  5764-78.  However,  EPA  cannot 
use  its  current  models  to  describe  the 
movement  of  sewage  sludge  pollutants 
from  a  co-disposal  facility  because  of 
significant  scientific  uncertainties  that 
confound  any  modelling  effort. 

The  same  mathematical  processes 
used  to  model  pollutant  movement  from 
a  sludge-only  facility  cannot  be  used  to 
establish  numerical  limitations  for  the 
pollutants  in  sewage  sludge  that  is 
disposed  of  with  municipal  solid  waste. 
The  primary  reason  for  this  is  chemical 
interaction  between  the  pollutants  in 
sewage  sludge  and  those  in  municipal 
solid  waste  when  disposed  together  in  a 
landfill.  The  decomposition  of  garbage 
in  the  landfill  results  in  the  production 
of  water-soluble,  organic  fatty  acids 
(acetic,  propionic  and  butyric)  that 
promote  the  leaching  of  metals  and 
other  substances  from  the  garbage. 
Sewage  sludge,  however,  slows  this 
process  down,  the  sludge  matrix  acting 


to  bind  metals  in  insoluble  form, 
significantly  reducing  their  potential  for 
leaching  from  the  landfill. 
Understanding  of  this  phenomenon  is 
still  preliminary  and  at  this  juncture,  the 
Agency  cannot  measure  the  extent  to 
which  sewage  sludge  reduces  the 
mobility  of  metals  in  landfills.  Until  it 
has  some  scientific  basis  for  quantifying 
this  process,  the  Agency  cannot 
calculate  appropriate  limitations  for  the 
pollutants  in  the  sludge  that  is  disposed 
'  of  in  the  landfill.  Compounding  the 
difficulty  is  the  absence  of  data  that 
Would  form  the  basis  for  conclusion 
about  typical  levels  of  organics  and 
metals  in  garbage  in  order  to  select 
appropriate  parameters  for  these 
components  of  any  model.  Sludge 
represents  only  about  five  percent  of  the 
volume  of  the  total  mass  being  disposed 
of  in  the  landfill.  Without  knowledge 
about  the  character  of  the  municipal 
sohd  waste  component  to  potential 
leaching,  it  is  impossible  to  calculate 
limitations  for  the  sludge  pollutants. 
Because  of  the  interactive  effect,  it 
would  not  be  scientifically  defensible 
simply  to  apportion  some  percentage  of 
the  pollutants  to  the  sludge  contribution. 

While  EPA  decided  that  numerical 
limitations  for  co-disposed  sewage 
sludge  were  not  feasible,  the  Agency 
determined  that  the  design  standards 
applicable  to  MSWLFs  were  adequate  to 
protect  human  health  and  the 
environment.  The  design  and 
engineering  standards  will  prevent  the 
migration  of  harmful  pollutants  from  the 
waste  leachate.  Further,  the  rule 
prescribes  corrective  measures  in  the 
event  of  migration  of  pollutants.  In  these 
circumstances.  EPA  concluded  that 
these  requirements  met  the  protection 
standard  of  section  405. 

2.  Removal  Credits 

Many  industrial  facilities  discharge 
large  quantities  of  pollutants  to  POTWs. 
where  their  wastes  mix  with 
wastewater  from  other  industrial 
facilities,  domestic  wastes  from  private 
residences  and  run-off  from  various 
sources  prior  to  treatment  and  discharge 
by  the  POTW.  Industrial  discharges 
frequently  contain  pollutants  that  are 
generally  not  removed  as  effectively  by 
POTWs  as  by  the  industries  themselves. 

The  introduction  of  pollutants  to  a 
POTW  from  industrial  dischargers 
potentially  poses  several  problems.  The 
discharges  may  interfere  with  a  POTWs 
operation,  resulting  in  inadequate 
treatment  of  domestic  wastes  and 
sewage.  Pollutants  may  pass  through  the 
POTW  into  navigable  waters  if  they  are 
inadequately  treated.  Finally,  even  if 
partially  or  fully  treated  by  the  POTW 
and  removed  from  the  POTW 


wastestream  prior  to  discharge,  these 
pollutants  may  settle  in  and 
contaminate  the  sludges  produced  by  a 
POTW,  causing  a  sludge  disposal 
problem. 

In  order  to  prevent  these  potential 
problems.  Congress  has  directed  EPA  in 
sections  307(b>-(d)  of  the  CWA  (33 
U.S.C.  1317(b)-(d))  to  establish 
pretreatment  standards  to  "prevent  the 
discharge  of  any  pollutants  through 
(POTWs),  which  pollutant  interferes 
with,  passes  through,  or  otherwise  is 
incompatible  with  such  works."  (33 
U.S.C.  1317(b).)  Pretreatment  standards 
limit  the  amount  of  a  pollutant  that 
facilities  in  an  industrial  category  may 
introduce  into  a  POTW.  (Section  307(d). 
33  U.S.C.  1317(d).) 

Congress  recognized  that  in  certain 
situations  POTWs  could  provide  some 
or  all  of  the  treatment  of  an  industrial 
user's  waste  stream  that  would  be 
required  pursuant  to  the  pretreatment 
standards.  Consequently,  Congress 
established  a  discretionary  program  for 
POTWs  to  grant  "removal  credits"  to 
the  indirect  discharger.  (33  U.S.C. 
1317(b).)  The  credit,  in  the  form  of  a  less 
stringent  pretreatment  standard,  allows 
an  increased  amount  of  pollutants  to 
flow  from  the  indirect  discharger's  plant 
to  the  POTW. 

Section  307(b)  of  the  CWA  establishes 
a  three-part  test  for  obtaining  removal 
credit  authority.  Removal  credits  may  be 
awarded  only  if  (1)  the  POTW  "removes 
all  or  any  part  of  such  toxic  pollutant," 
(2)  the  POTWs  ultimate  discharge 
would  "not  violate  that  effiuent 
limitation  or  standard  which  would  be 
applicable  to  such  toxic  pollutant  if  it 
were  discharged  by  such  source  other 
than  through  a  POTW.  and  does  not 
prevent  sludge  use  or  disposal  by  such 
(POTW)  in  accordance  with  section 
(405) .  .  ."  (Section  307(b).  33  U.S.C. 
1317b.) 

EPA  has  promulgated  removal  credit 
regulations  in  40  CFR  part  403.  On  April 
30, 1986,  the  United  States  Court  of 
Appeals  for  the  Third  Circuit 
invalidated  certain  portion  of  the  then- 
effective  removal  credit  regulations. 
NRDC  V.  EPA.  790  F.2d  289.  292  (3rd  Cir. 
1986).  cert,  denied.  107  S.Ct.  1285  (1987). 
Among  other  determinations,  the  Third 
Circuit  held  that,  under  section  307(b). 
EPA  may  not  authorize  any  POTW  to 
grant  removal  credits  to  any  indirect 
discharger  until  EPA  promulgates  the 
comprehensive  regulations  addressing 
sewage  sludge  required  by  section  405  of 
the  CWA.  NRDC  v.  EPA.  790  F.2d  289. 
292  (3rd  Cir.  1986). 

Congress  made  this  prohibition 
explicit  in  the  Water  Quality  Act  of  1987 
(WQA).  While  temporarily  staying  the 
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effect  of  the  Third  Circuit's  decision 
until  August  31. 1987.  section  40e(e)  of 
the  WQA  provides  that,  after  that  date, 
EPA  shall  not  authorize  any  other 
removal  credits  until  EPA  issues  the 
sewage  sludge  use  and  disposal 
regxilations  required  by  CWA  section 
405(d)(2)(a)(ii). 

EPA  considers  the  part  258  regulations 
promulgated  today  to  respond 
adequately  to  the  Third  Circuit's 
decision  and  section  406(e)  of  the  WQA 
in  the  case  of  POTWs  that  dispose  of  all 
their  sewage  sludge  through  co-disposal 
in  MSWLFs.  These  regulations 
comprehensively  regulate  this  sludge 
disposal  method.  Consequently,  the 
POTWs  that  dispose  of  all  their  sludge 
in  co-disposal  MSWLFs  may  apply  to 
EPA  for  removal  credits  authority  after 
the  effective  date  of  today's  rule.  EPA 
may  grant  such  authority  to  any  POTW 
that  compbes  with  the  procedural  and 
substantive  requirements  of  the  removal 
credits  regulations. 

Section  403.7(a)(3)  of  EPA's  removal 
credits  regulations  provides  that  a 
POTW  may  be  authorized  to  grant 
removal  credits  only  if  "the  granting  of 
removal  credits  will  not  cause  the 
POTW  to  violate  the  local.  State,  and 
Federal  sludge  requirements  which 
apply  to  the  sludge  management  method 
chosen  by  the  POTW."  "Sludge 
requirements"  are  defined  in  40  CFR 
403.7(a)(l)(ii)  to  include  regiJatory 
requirements  under  section  405  of  the 
CWA.  In  the  case  of  sludge  co-disposed 
with  municipal  solid  waste,  these 
requirements  are  spelled  out  in  today's 
rule. 

As  previously  stated,  today's  rule 
satisfies  CWA  section  405  requirements 
through  a  combination  of  design  and 
operational  criteria  in  association  with 
monitoring  wells  and  corrective  action 
in  the  effect  of  failure.  However,  in 
consideration  of  the  practicable 
capability  of  facilities  to  implement  the 
requirements  in  the  rule,  the  part  258 
rule  allows  MSWLFs  to  phase  in 
compliance  with  certain  requirements. 
Thus,  while  the  MSWLFs  must  comply 
with  most  of  today's  requirements 
within  24  months  of  publication,  a 
MSWLF  has  30  months  to  meet  the 
financial  responsibility  requirements 
and  up  to  five  years  after  the  publication 
date  of  today's  rule  to  comply  with  the 
rule's  groundwater  monitoring 
provisions.  Consequently,  it  is  likely  that 
some  POTWs  will,  during  the  phase-in 
period,  send  sewage  sludge  to  MSWLFs 
that  have  not  yet  implemented  some  of 
the  substantive  requirements  of  the  rule. 
While  such  a  phase-in  is  appropriate  for 
MSWLFs,  EPA  has  determined  that 
POTWs  should  not  be  authorized  to 


grant  removal  credits  until  the  MSWLF 
to  which  the  POTW  sends  its  sludge  is 
in  compliance  with  all  the  part  258 
requirements. 

"The  statutory  scheme  of  section  307(b) 
requires  sludge  use  and  disposal 
standards  under  section  405  before  EPA 
may  authorize  removal  credits.  These 
standards  are  the  predicate  to  a 
determination  that  an  indirect  discharge 
to  a  POTW  is  not  preventing  disposal  in 
accordance  with  these  standards  as 
required  by  section  307(b).  But  the  mere 
publication  of  standards  does  not  entitle 
a  POTW  to  removal  credit 
authorization.  EPA's  conclusion  that 
today's  rule  protects  public  health  and 
the  environment  against  reasonably 
anticipated  adverse  effects — the 
statutory  standard  of  section  405  of  the 
CWA — is  based  on  the  assumption  that 
ail  the  part  258  requirements  are  in 
place.  Consequently,  removal  credits  are 
not  authorized  before  the  statutory 
protective  level  is  implemented.  As 
Senator  Stafford,  one  of  the  sponsors  of 
the  Water  Quality  Act  of  1987  has 
pointed  out  (132  Cong.  Rec.  S  16427. 
daily  ed.  Oct.  16, 1986): 

*  *  *  Congress  intended  the  existence  of 
sludge  regulations,  and  compliance  with 
those  regulations,  to  l>e  a  preconditio.i  to  the 
granting  of  removal  credits. 

Therefore,  under  today's  rule,  in  order  to 
obtain  removal  credits  authority,  the 
POTW  must  send  its  sludge  to  an 
MSWLF  that  has  in  place  all  of  today's 
requirements. 

Thus,  any  co-disposal  POTW  seeking 
to  obtain  removal  credits  authority  must 
demonstrate  that  it  is  disposing  of  its 
sewage  sludge  in  an  MSWLF  that  meets 
all  the  substantive  requirements 
specified  today,  including  all  financial 
responsibility,  ground  water  monitoring, 
and  corrective  action  requirements. 
During  the  period  when  an  MSWLF  is 
phasing  into  compliance  with  the 
substantive  part  258  requirements,  a 
POTW  relying  on  such  a  facility  could 
not  obtain  authorization  to  grant 
removal  credits. 

It  should  be  noted  that  while  it  is  the 
POTW's  responsibility  to  demonstrate 
the  MSWLFs  compliance  with  part  258, 
such  a  demonstration  may  include  a 
statement  from  the  State  or  regulatory 
authority  certifying  that  the  MSWLF  has 
implemented  all  part  258  requirements,* 


*  On  February  6, 1989.  EPA  proposed  standards 
(to  be  codified  al  40  CFR  part  S03)  for  sewage 
sludge  use  and  disposal  under  section  405  of  the 
Clean  Water  Act  33  U.S.C  1365.  54  FR  5745. 
Spedftc  standards  were  not  proposed  for  sewage 
sludge  disposed  in  MS\^XFs.  Rather,  the  proposal 
explained  that  co^dispoaed  sludge  would  be 
regulated  under  the  part  258  criteria  that  would 
include  retiuirements  for  the  disposal  of  sewage 
sludge  in  an  MSWlf.  In  the  part  503  standards,  the 


including  remedial  requirements  where 
the  need  for  remediation  has  been 
triggered.  Removal  credits  regulations 
do  not  preclude  an  industrial  user  or 
other  interested  party  from  assisting  in 
preparing  and  presenting  the 
information  required  in  the  POTW's 
application  for  removal  credits 
authorization.  (40  CFR  403.7(e)(7)). 

V.  Summary  of  Amendments  to  Part  257 

Today's  final  rule  specifies 
amendments  to  40  CFR  part  257  that 
include  conforming  changes  to  part  257 
that  make  it  consistent  with  the 
proposed  part  258,  including  an  update 
to  the  maximum  contaminant  levels 
listed  in  appendix  I  of  part  257.  This 
section  describes  these  amendments 
and  the  Agency's  response  to  major 
conunents  received  on  the  proposal. 

A.  Conforming  Changes  to  Part  257 

Today's  action  adds  municipal  solid 
waste  landfills  to  the  list  of  exceptions 
to  the  part  257  Criteria  contained  in 
§  257.1(c).  Because  MSWLFs  will  now 
be  covered  by  the  part  258  Criteria,  they 
are  no  longer  subject  to  the  part  257 
Criteria  that  are  generally  appUcable  to 
solid  waste  disposal  facilities  and 
practices.  The  part  257  Criteria  are 
otherwise  unchanged  with  respect  to 
their  appUcability,  and  remain  in  effect 
for  all  other  facilities  and  practices. 

Today's  rule  also  amends  part  257  to 
include  definitions  of  the  types  of  solid 
waste  disposal  facilities  regulated  by 
the  part  257  Criteria:  Landfills,  surface 
impoundments,  land  application  units, 
and  waste  piles.  These  new  definitions 
clarify  that  these  types  of  solid  waste 
disposal  facilities  are  subject  to  part  257. 

Finally,  today's  action  makes  certain 
conforming  changes  to  §  257.3-4,  which 
currently  specifies  that  a  facility  or 
practice  shiall  not  contaminate 
'onderground  drinking  water  sources 
beyond  the  solid  waste  boundary.  For 
purposes  of  this  requirement, 
contamination  is  defined  as 
concentrations  of  substances  exceeding 
maximum  contaminant  levels,  contained 
in  appendix  I  to  part  257,  developed  by 
EPA  under  section  1412  of  the  Safe 
Drinking  Water  Act.  Today's  action 
revises  appendix  I  to  incorporate 
additional  MCLs  established  by  EPA. 
Pursuant  to  the  1986  amendments  to  the 
SDWA,  EPA  is  in  the  process  of 
promulgating  more  MCLs.  Part  257  will 
be  revised  again  in  conjunction  with 
promulgation  of  these  new  MCLs.  This 


Agency  proposed  and  requested  comment  on  a 
requirement  that  co-disposing  POTWs  send  their 
sludge  to  State-permitted  MSWLFs. 
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same  approach  will  be  used  to  update 
the  MCLs  used  today  in  part  258. 

Today's  rule  (both  part  257  and  part 
258)  uses  the  current  Maximum 
Contaminant  Level  for  lead  of  50  ppb. 
The  Agency  recognizes  that  today's  rule 
does  not  incorporate  changes  to  the  lead 
MCL  established  by  EPA  in  a  recently 
promulgated  drinking  water  regulation 
(56  FR  26460;  June  7. 1991).  This 
regulation  rescinds  the  current  MCL  of 
50  ppb  for  lead  as  of  November  9, 1992, 
and  establishes  a  technology-based 
treatment  standard.  It  does  not  establish 
a  new  MCL  for  lead.  The  Agency  is 
currently  evaluating  how  to  incorporate 
this  recent  change  in  this  and  other 
Agency  rules  that  use  the  current  lead 
MCL  of  50  ppb.  EPA  will  propose 
necessary  changes  to  today's  rule  once 
this  evaluation  is  completed. 

B.  Notification  and  Exposure 
Information  Requirements 

The  proposed  amendments  to  part  257 
(53  FR  33328;  August  30. 1988)  included  a 
notification  and  exposure  information 
requirement  for  certain  solid  waste 
disposal  facilities.  Under  this  proposed 
requirement.  EPA  intended  to  obtain 
notiHcation  and  exposure  information 
from  a  set  of  industrial  solid  waste 
disposal  facilities  that  are  of  concern, 
including:  Industrial  landfills,  surface 
impoundments,  land  application  units, 
waste  piles,  and  construction/ 
demolition  waste  landfills.  For  reasons 
set  forth  below,  EPA  intends  to  proceed 
immediately  with  an  alternative 
information  gathering  strategy  that  more 
clearly  defines  potential  problems  by 
seeking  more  useful  information  than 
was  proposed  in  the  notification 
requirement.  The  Agency  is  currently 
developing  the  components  of  that 
strategy.  It  may  include,  for  example:  An 
industry-wide  statistical  survey  that  will 
help  set  priorities  for  government  action. 
EPA  will  pursue  this  information 
gathering  strategy  in  lieu  of  the 
proposed  notification  requirement. 

These  facilities  are  of  concern  to  the 
Agency  because  they  represent  a  large 
and  diverse  set  of  solid  waste  disposal 
facilities  that  may  receive  quantities  of 
small  quantify  generator  and  household 
hazardous  waste,  and  some  may  pose  a 
threat  to  human  health  and  the 
environment.  Evaluation  of  the  potential 
threats  at  these  facilities  is  further 
compounded  because  of  limited  facility 
design  and  monitoring  criteria.  The 
scope  of  the  industrial  nonhazardous 
waste  problem  is  discussed  in  more 
detail  in  EPA's  1988  Report  to  Congress 
on  Solid  Waste  Disposal  in  the  United 
States. 

The  information  that  EPA  proposed  to 
require  from  these  facilities  in  the 


notification  consisted  of  two  parts, 
including: 

(1)  A  one-time  notification  that 
solicited  information  about  facility 
owners,  locations,  amounts  and  types  of 
wastes  handled,  and  waste  disposal 
practices  applicable  to  existing 
facilities,  and 

(2)  Exposure  information  indicating 
the  number  of  households  located  within 
one  mile  of  the  facility  and  the  number 
or  ground-water  monitoring  wells  at  the 
facility. 

The  notification  requirement  was  to 
be  a  preliminary  step  in  assembling 
information  that  would  enable  EPA  to 
identify  the  universe  of  facilities,  and  at 
the  same  time  serve  to  remind  the 
owners  and  operators  of  industrial  solid 
waste  disposal  facilities  that  they  are 
still  subject  to  the  existing  part  257 
criteria.  The  results  of  the  notification 
requirements  would  also  be  used  to 
design  subsequent  more  specific 
information  collection  strategies  for  the 
development  of  any  future  program 
actions  covering  these  facilities. 

The  notification  and  exposure 
information  requirements  were  intended 
to  update  and  supplement  information 
that  EPA  had  previously  collected  on  the 
identity  of  facilities  and  their  waste 
management  practices.  For  example,  in 
1987  EPA  conducted  a  stratified  survey 
of  18,051  establishments  from  17 
different  standard  industrial  categories 
(SICs),  (see  draft  EPA  report.  Screening 
Survey  of  Industrial  Subtitle  D 
Establishments,  available  in  the  RCRA 
docket).  This  survey  was  based  on 
information  obtained  from  Dim's 
Marketing,  Inc.,  which  included 
establishment  name,  location,  SIC 
codes,  and  other  financial  information. 
The  result  of  this  survey  provided  EPA 
with  national  and  industry-specific 
estimates  on: 

•  The  number  of  establishments  that 
manage  industrial  subtitle  D  waste  on 
site; 

•  The  number  of  establishments  that 
manage  subtitle  D  waste  on  site  in 
landfills,  surface  impoundments,  land 
application  units,  and  waste  piles; 

•  The  number  of  landfills,  surface 
impoundments,  land  application  units, 
and  waste  piles  used  to  manage 
industrial  subtitle  D  waste;  and 

•  The  quantity  of  industrial  Subtitle  D 
waste  managed  on  site  in  land-based 
waste  management  units. 

EPA  estimated  that  72.400 
establishments  managed  about  7  billion 
metric  tons  of  industrial  solid  waste  in 
1985.  and  an  estimated  20  percent  of 
12.000  establishments  used  at  least  one 
type  of  land-based  waste  disposal  unit 
to  manage  waste.  Further,  about  99 
percent  of  the  industrial  solid  waste  is 


generated  and  managed  on  site  by 
facilities  within  the  17  SICs  surveyed. 

In  its  Report  to  Congress  (Ref.  1).  EPA 
stated  its  belief  that,  based  on  the 
information  EPA  collected  to  date, 
industrial  hazardous  waste  facilities  as 
a  class  may  pose  a  threat  to  human 
health  and  the  environment.  However, 
additional  information  would  be  needed 
to  evaluate  the  nature  and  extent  of  that 
threat.  In  the  proposal.  EPA  proposed  to 
begin  the  process  of  collecting 
additional  information  on  these  facilities 
by  first  establishing  a  baseline  facility 
inventory  through  the  proposed  facility 
notification  requirement.  The 
notification  was  planned  as  a  first  step 
in  an  information  collection  process. 
EPA  would  use  information  received 
from  the  notification  requirement  to 
update  and  supplement  facility 
inventory  data  that  were  already 
available  to  EPA  to  more  accurately 
define  the  size  of  the  nonhazardous 
waste  management  facility  universe. 
The  inventory  would  aid  EPA  in 
targeting  categories  of  facilities  for  more 
detailed  information  collection  that  may 
be  needed  for  the  development  of  future 
waste  management  or  other  Agency 
program  actions. 

As  a  result  of  public  comments  on  the 
proposed  notification  requirement,  and 
additional  information  that  has  become 
available  since  the  proposed 
rulemaking,  EPA  has  changed  its 
thinking  on  how  best  to  collect  needed 
information  to  characterize  problems 
and  set  priorities  for  addressing  this 
diverse  universe  of  waste  handlers.  - 
Some  commenters  argued  that,  because 
of  the  diverse  nature  of  industrial  solid 
waste,  more  detailed  information  about 
the  physical  and  chemical 
characteristics  of  the  waste  would  be 
needed  to  assess  potential  risks  and 
support  any  development  of  waste 
management  guidelines,  than  was 
present  on  the  proposed  notification 
form.  More  detailed  information  might 
include  specific  data  on  hazardous 
constituents  contained  in  the  waste, 
disposal  facility  size  and  location, 
ground-water  monitoring  information, 
and  other  detailed  facility-specific 
information.  The  Agency  agrees  with  the 
commenters  arguments  concerning  the 
scope  of  data  elements  necessary. 

In  addition  to  this  information,  the 
General  Accounting  Office  (GAO) 
completed  a  recent  report  *  (Ref.  10)  that 


*  CAO  examined  ground-water  monitoring  data 
from  112  industrial  solid  waste  disposal  facilities  in 
California  end  New  Jersey.  State  officials  reported 
(hat  ee  (61  percent)  of  the  112  facilities  studied 
indicated  ground-water  contamination  (i.e., 
constituent*  at  levels  above  the  State's  standards  or 

Continued 
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confirmed  the  assessment  of 
environmental  threats  made  earlier  by 
EPA  in  its  Report  to  Congress  (Ref.  1). 
This  GAO  report  further  emphasizes 
these  findings  using  the  results  of  an 
analysis  of  a  study  of  112  facilities  in 
two  states. 

EPA  believes  the  pubUc  comments 
received  on  the  proposed  notification, 
together  with  EPA's  earlier  findings 
concerning  health  threats  and  the 
findings  in  GAO's  report,  provide  a 
compelling  case  to  move  forward  more 
expeditiously  than  was  previously 
proposed  toward  a  more  comprehensive 
information  collection  strategy  to  better 
understand  the  risks  posed  by  these 
facilities  and  to  assess  the  need  for  any 
future  program  actions  by  the  Agency. 

EPA  believes  that,  while  the 
notification  requirement  proposed  in  the 
1988  proposal  would  provide  EPA  with 
better  information  than  it  currently  has 
on  the  baseline  inventory  of  facilities,  it 
would  not  provide  sufficient  information 
needed  to  characterize  potential 
problems  and  evaluate  the  need  for 
future  Agency  action.  Further,  the  time 
and  resources  required  to  complete  this 
notification  process  would  delay  EPA's 
ability  to  accelerate  a  more  detailed 
information  collection  effort  for 
industrial  nonhazardous  waste 
management  facilities.  EPA  would  have 
to  expand  the  notification  requirements 
significantly  to  gather  data  that  are 
believed  to  be  needed. 

Instead  of  expanding  the  data 
requirements  of  the  notification,  the 
Agency  has,  therefore,  chosen  to 
eliminate  the  notification  and  exposure 
information  requirements  in  §  257.5  of 
today's  final  rule  in  order  to  move 


1991 


prescribed  limits.)  At  32  [29  percent)  of  the  112 
facilities,  the  lurowfl  or  suspected  source  of  ground- 
water mntamination  was  an  industrial  iandfiO. 
surface  impoaBdimnl  or  constniction/defnolitio& 
debris  landfilL 


forward  expeditiously  on  a  more 
comprehensive  information  collection 
effort.  As  mentioned  in  the  introduction 
to  this  section,  the  elements  under 
consideration  include: 
— An  industry-wide  statistical  survey 

that  will  help  set  priorities  for 

government  action 
— Facility  specific  case  studies  to  better 

understand  facility  operations,  waste 

generation  and  waste  management 

practices,  and 
— An  understanding  of  State  program 

requirements  and  accomplishments, 

since  States  will  undoubtedly  remain 

the  front-line  government  agencies  in 

day  to  day  environmental 

management. 

EPA  anticipates  that  this  approach 
will  provide  the  Agency  with  the 
flexibility  and  capability  to  better 
understand  the  specific  relative  health 
and  environmental  risks  posed  by  the 
broad  range  of  facilities  and  wastes 
under  study. 

VI.  Summary  of  Part  258 

The  following  is  a  summary  of  each 
subpart  of  part  258.  A  detailed 
discussion  of  major  comments  received 
on  each  subpart  of  the  proposal  and  the 
Agency's  response  to  these  comments  is 
contained  in  Appendices  B-H. 

A.  Subpart  A— General 

Subpart  A  contains  the  purpose, 
scope,  applicabihty,  and  effective  date 
of  part  258  [§  258.1).  It  provides 
definitions  necessary  for  the  proper 
interpretation  of  the  rule  (§  258.2).  and 
indicates  that  diere  are  other  Federal 
laws  and  regulations  with  which  an 
owner  or  operator  of  a  MSWLF  must 
comply  (§  258.3). 

The  purpose  of  part  258  is  to  establish 
minimum  national  criteria  for  municipal 
solid  waste  landfills,  including  MSWLFs 
used  for  sludge  disposal  and  disposal  of 


nonhazardous  municipal  waste 
combustion  (MWC)  ash  {whether  the 
ash  is  co-disposed  or  disposed  of  in  an 
ash  monofiU).  Part  258  sets  forth 
minimum  national  criteria  for  the 
location,  design,  operation,  cleanup,  and 
closure  of  MSWLF  units.  The  rule 
provides  that  States  will  have  flexibility 
in  implementing  these  criteria,  where 
States  wish  to  run  the  program.  A 
MSWLF  unit  that  does  not  meet  the  part 
258  Criteria  will  be  considered  to  be 
engaged  in  the  practice  of  "open 
dumping"  in  violation  of  section  4005  of 
RCRA.  MSWLF  units  that  receive 
sewage  sludge  and  fail  to  satisfy  these 
criteria  will  be  deemed  to  be  in  violation 
of  sections  309  and  405(e)  of  the  Clean 
Water  Act 

Figure  1  depicts  the  decisionmaking 
process  that  owners  and  operators  of 
MSWLF  units  should  use  to  determine 
the  applicability  of  part  258 
requirements  to  MSWLF  units.  As 
indicated  in  die  figure,  the  Criteria  do 
not  apply  to  owners  and  operators  of 
MSWLFs  that  have  stopped  receiving 
waste  prior  to  October  9, 1991  (see 
I  258.1(c)).  Owners  and  operators  of 
MSWLJFs  that  stop  receiving  waste 
between  October  9, 1991  and  October  9, 
1993  are  exempt  from  all  of  the 
requirements  of  part  258  except  the  final 
cover  requirements  cited  in  5  258.1(d). 
Finally,  MSWLFs  that  receive  waste  on 
or  after  the  effective  date  of  today's  rule 
October  9. 1993  must  comply  with  all 
provisions  of  part  258  on  die  effective 
date  with  two  exceptions.  They  are  (1) 
the  ground-water  monitoring  provisions 
of  subpart  E,  which  are  phased  in  over  a 
five-year  period  beginning  on  the  date  of 
publication  of  today's  Rule,  and  (2)  the 
financial  responsibility  provisions  of 
subpart  G.  which  are  effective  30 
months  after  the  date  of  publication  of 
today's  Rule. 
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Figure  1 
What  requirements  apply  to  my  MSWLF? 
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Part  258  does  not 
apply  to  you 
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Part  258  does  not 
apply  to  you 


YES 


You  must  comply  only  with  the 

final  cover  requirements  of 

§258.60  (a)(2) 
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R.  Subpart  B — Location  Restrictions 

Subpart  B  of  today's  rule  establishes 
six  location  restrictions  applicable  to 
M.SWI.F  units.  As  shown  in  Figure  2. 


certain  of  these  location  restrictions  are 
applicable  to  existing  units.  All  of 
today's  location  restrictions  require  the 
owner  or  operator  to  demonstrate  that 
they  meet  the  specific  criteria.  The 


owner  or  operator  must  place  these 
demonstrations  in  the  operating  record 
and  notify  the  State  Director. 
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1.  Section  258.10    Airport  Safety 

Under  today's  rule,  owners  or 
operators  of  new  MSWLP  units,  existing 
MSWLF  units,  and  lateral  expansions 
lOCdted  within  10,000  feet  (3.048  meters) 
of  any  airport  runway  end  used  by 
turbojet  aircraft  or  within  5,000  feet 
(1.524  meters)  of  any  airport  runway  end 
used  only  by  piston-type  aircraft  must 
demonstrate  that  the  unit  does  not  pose 
a  bird  hazard  to  aircraft  The  owner  or 
operator  must  notify  the  State  Director 
(as  with  all  of  today's  demonstrations) 
that  the  demonstration  has  been  placed 
in  the  operating  record. 

In  addition,  today's  rule  requires  that 
owners  or  operators  proposing  new 
MSWLF  units  or  lateral  expansions 
within  a  five-mile  radius  of  any  airport 
runway  end  used  by  turbojet  or  piston- 
type  aircraft  must  notify  the  affected 
airport  and  the  appropriate  Federal 
Aviation  Administration  (FAA)  office. 
This  procedural  requirement  is 
consistent  with  existing  FAA  Order 
5200.5A. 

2.  Section  258.11    Floodplains 

The  floodplain  provision  applies  to 
new  MSWLF  units,  lateral  expansions, 
and  existing  MSWIF  units  located  in 
100-year  floodplains.  These  MSWLF 
units  may  not  restrict  the  flow  of  the 
100-year  flood,  reduce  the  temporary 
water  storage  capacity  of  the  floodplain, 
or  result  in  the  washout  of  solid  waste 
so  as  to  pose  a  hazard  to  human  health 
or  the  environment 

3.  Section  258.12    Wetlands 

Today's  wetland  provisions  apply 
only  to  new  units  and  lateral  expansions 
of  existing  units;  they  do  not  apply  to 
existing  units.  New  MSWLF  units  or 
lateral  expansions  of  MSWLF  units  are 
barred  from  wetlands  unless  the  owner 
or  operator  can  make  the  following 
demonstrations  to  the  Director  of  an 
approved  State.  First  the  owner  or 
operator  must  rebut  the  presumption 
that  a  practicable  alternative  to  the 
proposed  landfill  is  available  that  does 
not  involve  wetlands.  Second,  the  owner 
or  operator  must  show  that  the 
construction  or  operation  of  the  landfill 
will  not  cause  or  contribute  to  violations 
of  any  applicable  State  water  quality 
standard,  violate  any  applicable  toxic 
effluent  standard  or  prohibition, 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  or 
critical  habitats,  or  violate  any 
requirement  for  the  protection  of  a 
marine  sanctuary.  Third,  the  owner  or 
operator  must  demonstrate  that  the 
MSWLF  unit  will  not  cause  or  contribute 
to  significant  degradation  of  wetlands. 
To  this  end.  the  owner  or  operator  must 


ensure  the  integrity  of  the  MSWLF  unit, 
minimize  impacts  on  fish,  wildlife,  and 
other  aquatic  resources  and  their  habitat 
from  release  of  the  solid  waste,  and 
assure  that  the  ecological  resources  in 
the  wetland  are  sufficiently  protected. 
Fourth,  the  owner  or  operator  must 
demonstrate  that  steps  have  been  taken 
to  attempt  to  achieve  no  net  loss  of 
wetlands  by  first  avoiding  impacts  to 
wetlands  to  the  maximum  extent 
practicable,  then  minimizing 
unavoidable  impacts  to  the  maximum 
extent  practicable,  and  finally  offsetting 
remaining  unavoidable  wetland  impacts 
through  all  appropriate  and  practicable 
compensatory  mitigation  actions. 

Because  this  demonstration  must  be 
approved  by  the  Director  of  an  approved 
State,  this  provision  effectively  bans  the 
siting  of  new  MSWLF  units  and  lateral 
expansions  in  wetlands  in  States  that  do 
not  have  an  EPA-approved  permitting 
program. 

On  August  9, 1991,  the  Administrator 
announced  a  comprehensive  plan  for  the 
protection  of  the  Nation's  wetlands. 
Included  were  a  number  of  actions  to 
improve  the  workability  of  the  Clean 
Water  Act  section  404  regulatory 
program,  which  regulates  the  discharge 
of  dredged  or  fill  material  into  wetlands. 
Among  these  changes  will  be  the 
development  of  wetlands  categories  by 
an  interagency  technical  committee 
based  on  wetland  value.  After  such  a 
categorization  scheme  is  developed,  the 
mitigation  sequence  (i.e.,  avoidance, 
minimization,  and  then  compensation) 
will  be  retained  for  the  high  value 
wetlands  category,  and  projects  in  other 
wetland  categories  will  be  required  to 
offset  wetlands  losses  through 
compensatory  mitigation.  When  such 
wetlands  categories  are  identified,  the 
above  changes  to  the  section  404 
permitting  program  will  be  implemented 
through  amendment  of  applicable  legal 
authorities.  Section  258.12  of  today's 
rule  is  consistent  with  regulatory 
provisions  currently  governing  the 
section  404  program.  When  the  section 
404  regulatory  program  is  modified  in 
accordance  with  the  Administrator's 
wetlands  protection  program,  relevant 
portions  of  this  rule  will  be  modified 
accordingly. 

Furthermore,  four  agencies  have 
recently  published  proposed  revisions  to 
a  technical  guidance  document 
implementing  the  current  regulatory 
definition  of  wetlands,  and  the  agencies 
will  shortly  be  proposing  to  codify 
portions  of  that  document  in  the  Code  of 
Federal  Regulations.  See  58  FR  40446 
(Aug.  14, 1991).  The  definition  of 
wetlands  contained  in  S  258.12  of 
today's  rule  refiects  the  Agency's 


current  definition  under  the  section  404 
program.  See  40  CFR  232.2(r).  When  the 
agency  proposes  amendments  to  the 
definition  of  wetlands  under  the  section 
404  program,  such  changes  will  also  be 
proposed  for  the  definition  contained  in 
§  258.12  of  today's  rule. 

4.  Section  258.13    Fault  Areas 

Today's  rule  bans  the  location  of  new 
MSWLF  units  and  lateral  expansions 
within  200  feet  (60  meters)  of  faults  that 
have  experienced  displacement  during 
the  Holocene  Epoch.  In  States  with 
approved  programs,  the  owner  or 
operator  may  site  within  the  200-foot 
zone  if  the  owner  or  operator 
demonstrates  to  the  Director  of  an 
approved  State  that  an  alternative 
setback  distance  of  less  than  200  feet 
will  prevent  damage  to  the  structural 
integrity  of  the  MSWLF  unit  and  will  be 
protective  of  human  health  and  the 
environment. 

5.  Section  258.14    Seismic  Impact  Zones 

Today's  rule  bans  the  location  of  new 
MSWLF  units  and  lateral  expansions  in 
seismic  impact  zones.  In  States  with 
approved  programs,  owners  or  operators 
may  locate  new  MSWLF  units  and 
lateral  expansions  in  a  seismic  impact 
zone  if  they  successfully  demonstrate  to 
the  Director  of  an  approved  State  that 
the  unit  is  designed  to  resist  the 
maximum  horizontal  acceleration  in 
Uthified  material  for  the  site.  The  design 
features  to  be  protected  include  all 
containment  structures  (i.e.,  liners, 
leachate  collection  systems,  and  surface 
water  control  systems).  For  purposes  of 
this  requirement,  seismic  impact  zones 
are  defined  as  areas  having  a  10  percent 
or  greater  probability  that  the  maximum 
expected  horizontal  acceleration  in  hard 
rock,  expressed  as  a  percentage  of  the 
earth's  gravitation  pull  (g).  will  exceed 
O.lOg  in  250  years. 

6.  Section  258.15    Unstable  Areas 

Owners  or  operators  of  new  MSWLF 
units,  lateral  expansions,  and  existing 
MSWLF  units  located  in  unstable  areas 
must  demonstrate  to  the  State  Director's 
satisfaction  that  the  integrity  of  the 
structural  components  of  the  unit  will 
not  be  disrupted.  The  demonstration 
must  show  that  the  structural 
components  of  the  MSWLF  can 
withstand  the  impacts  of  establishing 
events,  such  as  landslides.  The 
structural  components  include  liners, 
leachate  collection  systems,  final  cover 
systems,  run-on  and  run-off  control 
systems,  and  any  other  component  used 
in  the  construction  and  operation  of  the 
MSWLF  unit  that  is  necessary  for 
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protection  of  human  health  and  the 
environment. 

7.  Section  258.16    Closure  of  Existing 
Units   j  j 

Today's  rule  requires  owners  and 
operators  of  existing  MSWLF  units  that 
cannot  make  the  airport  safety, 
floodplain,  or  unstable  area 
demonstrations  required  under 
§  §  258.10(a),  258.11(a).  or  258.15(a)  to 


, close  the  MSWLP  unit  within  five  years 
of  the  date  of  publication  of  this  rule 
unless  the  Director  of  an  approved  State 
extends  the  deadline.  The  Director  of  an 
approved  State  may  extend  the  deadline 
for  up  to  two  years,  but  only  after 
considering  the  availability  of 
alternative  waste  disposal  capacity  and 
the  potential  risk  to  human  health  and 
the  environment. 


C.  Subpart  C — Operating  Criteria 

Subpart  C  of  today's  rule  establishes 
operating  requirements  for  new  MSWLF 
units,  existing  MSWLFs,  and  lateral 
expansions.  Figure  3  lists  these 
operating  requirements,  each  of  which  is 
explained  briefly  below. 
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1.  Section  258.20    Procedures  for 
Excluding  the  Receipt  of  Hazardous 
Waste 

Today's  rule  requires  owners  or 
operators  of  all  MSWLF  units  to 
implement  a  program  at  the  facility  for 
detecting  and  preventing  the  disposal  of 
regulated  quantities  of  hazardous 
wastes  and  polychlorinated  biphenyl 
(PCB)  wastes.  This  program  must 
include  random  inspections  of  incoming 
loads,  records  of  any  inspections,  and 
training  of  facility  personnel  to 
recognize  regulated  hazardous  waste 
and  PCB  wastes,  and  notification  to 
States  with  authorized  RCRA  subtitle  C 
programs  or  the  EPA  Regional 
Administrator  in  an  unauthorized  State 
if  a  regulated  hazardous  waste  or  PCB 
wastes  are  discovered  at  the  facility. 

2.  Section  258.21    Cover  Material 
Requirements 

Today's  rule  requires  owners  or 
operators  of  all  MSWLf  units  to  cover 
disposed  solid  waste  with  at  least  six 
inches  of  earthen  materials  at  the  end  of 
each  operating  day.  Daily  cover  is 
necessary  to  control  disease  vectors, 
fires,  odors,  blowing  litter,  and 
scavenging.  The  Director  of  an  approved 
State  can  temporarily  waive  the  daily 
cover  requirement  during  extreme 
seasonal  climate  conditions  and  may 
allow  alternative  materials  to  be  used  as 
daily  cover  material. 

3.  Section  258.22    Disease  Vector 
Control 

Today's  rule  requires  owners  or 
operators  of  all  MSWLF  units  to  prevent 
or  control  on-site  disease  vector 
populations  using  appropriate 
techniques  to  protect  human  health  and 
the  environment. 

4.  Section  258.23    Explosive  Gases 
Control 

Today's  rule  requires  the  owners  or 
operators  of  all  MSWLF  units  to  ensure 
that  the  concentration  of  methane 
generated  by  the  MSWLF  not  exceed  25 
percent  of  the  lower  explosive  limit 
(LEL)  in  on-site  structures,  such  as  scale 
houses,  or  the  LEL  itself  at  the  facility 
property  boundary.  The  owner  or 
operator  must  implement  a  routine 
methane  monitoring  program,  with  at 
least  a  quarterly  monitoring  frequency. 
If  the  methane  concentration  limits  are 
exceeded,  the  owner  or  operator  must 
notify  the  State  Director  within  seven 
days  that  the  problem  exists  and  submit 


and  implement  a  remediation  plan 
within  60  days. 

5.  Section  258.24    Air  Criteria 

Section  258.24(a]  requires  owners  or 
operators  of  all  MSWLF  units  to  comply 
with  applicable  requirements  of  State 
Implementation  Plans  (SIPs)  developed 
under  section  110  of  the  Clean  Air  Act 
(CAA).  Open  burning  is  prohibited 
except  in  limited  circumstances,  which 
include  the  infrequent  burning  of 
agricultural  wastes,  silvicultural  wastes, 
land-clearing  debris,  diseased  trees,  or 
debris  from  emergency  clean-up 
operations. 

6.  Section  258.25    Access  Requirements 

Section  258.25  requires  owners  or 
operators  of  all  MSWLF  units  to  control 
public  access  to  MSWLF  units  and  to 
prevent  illegal  dumping  of  wastes, 
public  exposure  to  hazards  at  MSWLFs, 
and  unauthorized  vehicular  traffic. 

7.  Section  258.26  Run-on/Run-off  Control 
Systems 

Section  258.26  requires  owners  or 
operators  of  all  MSWLF  units  to  design, 
construct,  and  maintain  run-on  and  run- 
off control  systems  to  prevent  flow  onto 
and  control  flow  from  the  active  portion 
of  the  MSWLF  unit.  Run-off  from  the 
active  portion  of  the  unit  must  be 
handled  in  accordance  with  the  surface 
water  requirements  of  today's  rule. 

8.  Section  258.27    Surface  Water 
Requirements 

Under  today's  rule,  all  MSWLF  units 
must  be  operated  in  compliance  with 
National  Pollutant  Discharge 
Elimination  System  (NPDES) 
requirements,  established  pursuant  to 
section  402  of  the  Clean  Water  Act.  Any 
discharges  of  a  nonpoint  source  of 
pollution  from  an  MSWLF  unit  into 
waters  of  the  United  States  must  be  in 
conformance  with  any  established  water 
quality  management  plan  developed 
under  the  Clean  Water  Act. 

9.  Section  258.28    Liquids  Restrictions 

In  today's  rule,  the  disposal  of  bulk  or 
noncontainerized  liquid  wastes  in 
MSWLF  units  is  prohibited,  with  two 
exceptions:  (1]  The  waste  is  household 
waste  (other  than  septic  waste)  and  (2) 
the  waste  is  leachate  or  gas  condensate 
that  is  derived  from  the  MSWLF  unit, 
and  the  MSWLF  unit  is  equipped  with  a 
composite  liner  and  leachate  collection 
system. 


Containers  of  liquid  waste  can  be 
placed  in  MSWLF  units  only  when  the 
containers  (1)  are  small  containers 
similar  in  size  to  that  typically  found  in 
household  waste;  (2)  are  designed  to 
hold  liquids  for  use  other  than  storage; 
or  (3]  hold  household  waste.  "Liquid 
waste"  is  defined  in  today's  rule  as  any 
waste  material  determined  to  contain 
free  liquids  as  defined  by  Method  9095 
"Paint  Filter  Liquids  Test". 

10.  Section  258.29  Recordkeeping 
Requirements 

Today's  rule  requires  that  the 
documents  and  records  required  under 
this  Part  be  retained  near  the  facility  in 
an  operating  record  by  the  ovtmer  or 
operator  of  each  MSWLF  unit.  (An 
alternative  location  may  be  approved  by 
the  Director  of  an  approved  State.) 
These  documents  are  listed  in 
S  258.29(a]  of  today's  rule.  Upon 
completion  of  each  document  required 
in  the  operating  record,  the  owner  or 
operator  must  notify  the  State  Director 
of  its  existence  and  its  addition  to  the 
operating  record.  Furthermore,  all 
information  contained  in  the  operating 
record  must  be  furnished  upon  request 
or  be  made  available  at  all  reasonable 
times  for  inspection  by  the  State 
Director. 

Today's  rule  allows  the  Director  of  an 
approved  State  to  set  alternative 
schedules  for  the  recordkeeping  and 
notification  requirements  specified  in 
the  rule  except  the  notification 
requirements  in  S  258.10(b)  pertaining  to 
the  notification  of  the  FAA  by  owner/ 
operators  planning  to  site  a  new  or 
lateral  expansion  of  a  MSWLF  within  a 
5-mile  radius  of  an  airport,  and 
§  258.55(g)(l](iii]  pertaining  to  the 
notification  of  persons  who  own  land  or 
reside  on  land  overlying  a  plume  of 
ground-water  contamination. 

D.  Subpart  D — Design  Criteria 

Subpart  D  of  today's  rule  establishes 
facility  design  requirements  applicable 
to  new  MSWLF  units  and  lateral 
expansions.  These  requirements  do  not 
apply  to  existing  units. 

"Today's  final  design  criteria  provide 
owners  and  operators  with  two  basic 
design  options:  A  site-specific  design 
that  meets  the  performance  standard  in 
today's  rule  and  is  approved  by  the 
Director  of  an  approved  State  or  a 
composite  liner  design.  These  two 
design  options  are  depicted  graphically 
in  Figure  4. 
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Figure  4 
DESIGN  CRITERIA 
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The  first  option,  which  is  available  in 
approved  States,  allows  owners  or 
operators  to  consider  site-specific 
conditions  in  developing  a  design  that 
must  be  approved  by  the  Director  of  an 
approved  State.  This  design  must  meet 
the  performance  standard  in  S  258.40. 
which  requires  that  the  design  ensure 
that  the  MCLs  (Table  1  of  today's  rule) 
will  not  be  exceeded  at  the  relevant 
point  of  compliance. 

When  evaluating  whether  designs 
meet  the  performance  standard,  the 
approved  States  must  consider  a 
number  of  site-specific  factors,  such  as 
the  climate  and  hydrogeology  of  the  site. 
For  example,  in  areas  where  ground 
water  is  vulnerable,  the  State  may 
require  a  composite  liner  system.  In 
other  areas  where  ground  water  is  less 
vulnerable,  the  State  may  determine  that 
a  less  comprehensive  design  meets  the 
performance  standard.  State  program 
approvals  will  be  established  in 
accordance  with  the  "State 
Implementation  Rule,"  expected  to  be 
proposed  in  early  1992. 

The  second  option,  the  composite 
liner  system,  is  required  only  for 
landfills  located  in  States  without  EPA 
approved  programs.  The  composite  liner 
system  is  designed  to  be  protective  in  all 
locations,  including  poor  locations.  It 
consists  of  a  composite  liner,  including  a 
flexible  membrane  liner  and  a 
compacted  soil  component,  and  a 
leachate  collection  and  removal  system. 

EPA  is  concerned  that  certain  owner/ 
operators  of  new  units  or  lateral 
expansions  may  be  forced  to  use  the 
design  standard  in  {  258.40(a)(2)  in 
situations  where  the  composite  liner 
specified  in  that  section  is  not  necessary 
to  protect  human  health  and  the 
environment,  and  their  state  does  not 
have  program  approval.  In  these  cases 
the  performance  standard  under 
S  258.40(a)(1)  may  be  more  appropriate 
since  it  would  potentially  avoid  an 
unnecessarily  stringent  design. 
Therefore,  the  Agency  has  established  a 
petition  process  in  S  258.40(e].  This 
process  allows  the  owner/operator  to 
use  the  performance  standard  in 
S  258.40(a)(1)  if  the  State  determines 
that  tiie  owner/ operator's  design  meets 
the  performance  standard,  and  the  State 
petitions  EPA  to  review  its 
determination,  and  EPA  either  approves 
the  design  or  does  not  disapprove  the 
design  within  30  days  of  receipt 

Additional  discussion  regarding 
today's  desi^  criteria  can  be  found  in 
sections  IV.B  and  IV.C  and  appendix  P 
of  this  preamble. 


E.  Subpart  E — Ground-  Water  Monitoring 
and  Corrective  Action 

a.  To  Whom  Does  This  Requirement 
Apply? 

Today's  rule  requires  a  system  of 
monitoring  wells  to  be  installed  at  new 
units,  lateral  expansions,  and  existing 
MSWLF  units.  Owners  and  operators  of 
landfills  that  qualify  for  the  small 
community  exemption  are  not  required 
to  comply  with  the  requirements  of  this 
subpart.  In  addition,  today's  rule 
provides  for  limited  waivers  for  owners 
or  operators  who  can  demonstrate  to  the 
Director  of  an  approved  State  that  the 
MSWLF  unit  is  located  above  a 
hydrogeologic  setting  that  will  prevent 
hazardous  constituent  migration  to 
ground  water  during  the  active  life  of  the 
unit,  as  well  as  during  facility  closure 
and  throughout  the  post-closure  period 
(§  258.50(b)). 

b.  When  Must  Ground- Water 
Monitoring  be  in  Place? 

New  MSWLF  units  must  have  ground- 
water monitoring  systems  in  place  prior 
to  accepting  waste.  The  schedule  for 
installing  the  ground-water  monitoring 
system  at  existing  MSWLF  units  and 
lateral  expansions  is  dependent  upon 
the  location  of  the  landfill  with  respect 
to  the  nearest  drinking  water  intake 
(S  258.50(c)). 

Today's  rule  allows  the  Director  of  an 
approved  State  to  establish  an 
alternative  compliance  schedule  for 
phasing  in  the  ground-water  monitoring 
requirements  at  existing  MSWLF  units. 
This  alternative  schedule  provides  that 
all  existing  MSWLF  units  will  be 
required  to  have  ground-water 
monitoring  systems  by  October  9, 1996 
(5  258.50(d)). 

c.  What  Criteria  Must  the  Ground-Water 
Monitoring  System  Meet? 

The  ground-water  monitoring  system 
must  consist  of  a  sufficient  number  of 
appropriately  located  wells  able  to  yield 
ground-water  samples  from  the 
uppermost  aquifer  that  represent  the 
quality  of  background  ground  water  and 
the  quality  of  ground  water  passing  the 
relevant  point  of  compliance  as 
•pecified  by  the  Director  of  an  approved 
State  (S  258.51).  Each  MSWLF  unit  is 
required  to  have  a  separate  ground- 
water monitoring  system  unless  the 
Director  of  an  approved  State  allows 
multi-unit  ground-water  monitoring 
systems  based  on  consideration  of 
several  factors.  Monitoring  wells  must 
be  cased  in  a  manner  maintaining  the 


integrity  of  the  bore  hole  and  must  be 
maintained  so  as  to  meet  design 
specifications.  The  number,  spacing,  and 
depths  of  monitoring  wells  may  be 
based  on  site-specific  characteristics, 
but  each  ground-water  monitoring 
system  must  be  certified  as  adequate  by 
a  qualified  ground-water  scientist  or 
approved  by  the  Director  of  an  approved 
State. 

d.  What  are  the  Procedures  for  Sampling 
and  Analysis? 

The  rule  provides  procedures  for 
sampling  monitoring  wells  and  methods 
for  the  statistical  analysis  of  ground- 
water monitoring  of  hazardous 
constituents  released  from  the  MSWLF 
(S  258.53).  Requirements  are  included  for 
determination  of  ground-water 
elevations,  background  ground-water 
quality,  and  the  number  of  samples  to  be 
collected. 

e.  What  are  the  Steps  in  the  Ground- 
Water  Monitoring  and  Corrective  Action 
Programs? 

Today's  monitoring  and  corrective 
action  provisions  include  three  steps, 
which  are  depicted  in  Figure  5.  In  the 
first  step,  today's  rule  requires  owners 
or  operators  of  MSWLFs  to  establish 
background  concentrations  and  sample 
at  least  semiannually  during  the  active 
life  of  the  facility,  dosure,  and  post- 
closure  periods  for  a  set  of  detection 
monitoring  indicator  parameters 
(S  258.54).  These  indicator  parameters 
include  47  volatile  organic  compounds 
and  15  metals  (see  Appendix  I).  The 
Director  of  an  approved  State  may 
delete  any  of  the  constituents  in 
Appendix  I  if  it  can  be  determined  that  a 
constituent  is  not  reasonably  expected 
to  be  contained  in  or  derived  from  the 
waste  contained  in  the  unit.  In  addition, 
the  Director  of  an  approved  State  may 
establish  an  alternative  list  of  inorganic 
indicator  parameters  for  a  MSWLF  unit, 
in  lieu  of  some  or  all  of  the  heavy  metals 
(constituents  1-15  in  Appendix  I),  if  the 
alternative  parameters  provide  a 
reliable  indication  of  inorganic  releases 
from  the  MSWLF  unit  to  the  ground 
water.  The  Director  of  an  approved 
State  also  may  specify  an  alternate 
frequency  for  repeated  sampling  of 
Appendix  I  constituents  during  the 
active  life  of  the  MSWLF,  and  during 
post-closure.  The  alternative  frequency 
during  the  active  life  must  be  no  less 
than  annual. 

tiJNO  coot  WW  S>  ■ 
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If  any  of  the  detection  monitoring 
parameters  are  detected  at  a 
statistically  sighificant  level  over  the 
estabhshed  background  concentrations, 
the  owner  or  operator  must  move  to  the 
second  step,  assessment  monitoring,  and 
notify  the  State  Director.  After 
determining  a  statistically  significant 
increase  over  background 
concentrations,  the  owner  or  operator 
must  establish  an  assessment 
monitoring  program  unless  he  or  she  can 
demonstrate,  based  on  certification  by  a 
qualified  ground-water  scientist  (or 
approval  of  the  Director  of  an  approved 
State],  that  the  contamination  has 
resulted  from  a  source  other  than  the 
landfill  or  that  the  increase  resulted 
from  an  error  in  sampling,  analysis, 
statistical  evaluation,  or  natural 
variation  In  ground-water  quality. 

Assessment  monitoring  (5  258.55) 
requires  annual  analysis  for  the  full  list 
of  hazardous  constituents  included  in 
appendix  II.  However,  the  Director  of  an 
approved  State  may  specify  an 
alternative  frequency  for  annual 
sampling  and  analysis  of  the  full  list  of 
appendix  II  constituents,  and  may 
specify  an  appropriate  subset  of  wells 
for  the  annual  appendix  II  analysis.  The 
Director  of  an  approved  State  also  may 
modify  the  list  of  constituents  in 
appendix  II  if  it  can  be  determined  that 
a  constituent  is  not  reasonably  expected 
to  be  in  or  derived  from  the  waste 
contained  in  the  unit. 

If  any  appendix  n  constituents  are 
detected,  in  either  the  initial  or  repeated 
appendix  II  analyses,  the  owner  or 
operator  must  notify  the  State  Director 
and  continue  to  monitor,  at  least 
semiannually,  for  those  constituents  in 
appendix  II  that  were  detected.  The 
Director  of  an  approved  State  may 
specify  an  alternative  frequency  other 
than  semiannual.  If  the  owner  or 
operator  demonstrates,  at  any  time 
during  assessment  monitoring,  that  all  of 
the  detected  appendix  II  constituents 
are  at  or  below  background  values  for 
two  consecutive  sampling  events,  he 
must  notify  the  State  and  may  return  to 
detection  monitoring. 

For  each  appendix  II  constituent  that 
is  detected,  background  concentrations 
and  a  ground-water  protection  standard 
(GWPS)  must  be  set.  The  GWPS  must  be 
the  MCL  or  background  concentration 
level  for  the  detected  constituent 
However,  the  Director  of  an  approved 
State  may  set  an  alternative  GWPS 
based  on  criteria  defined  in  today's  rule. 
The  owner  or  operator  must  compare 
the  levels  of  those  detected  appendix  II 
constituents  to  the  appropriate  GWPS.  If 
subsequent  monitoring  indicates  a 
statistically  significant  increase  over  the 


GWPS.  the  owner  or  operator  is 
required  to  notify  the  State  Director  and 
local  officials  and  characterize  the 
nature  and  extent  of  contamination.  The 
owner  or  operator  must  make  a  best 
e^ort  to  characterize  the  nature  and 
extent  of  the  plume,  including  the 
delineation  of  the  plume  ofi  site.  As  part 
of  characterizing  the  nature  and  extent 
of  the  release,  the  owner  or  operator 
must  install  additional  wells,  if 
necessary.  At  least  one  well,  however, 
must  be  installed  at  the  facility 
boundary  in  the  direction  of 
contfiminant  migration  in  order  to 
ascertain  whether  or  not  the 
contaminants  have  migrated  past  the 
facility  boundary.  If  contamination  has 
migrated  off-site,  the  owner  or  operator 
must  notify  individuals  who  own  land  or 
reside  on  land  overlying  the  plume. 

The  owner  or  operator  must  then 
evaluate  alternative  corrective  measures 
(§  258.56)  and  select  the  appropriate 
remedy  (S  258.57).  During  this  phase,  the 
owner  or  operator  is  required  to 
continue  at  least  semiannual  monitoring 
(or  an  alternative  frequency  no  less  than 
annual)  for  all  appendix  I  constituents 
(or  an  alternative  list  approved  by  the 
Director  of  an  approved  State)  and  for 
those  appendix  II  constituents 
exceeding  the  GWPS.  As  part  of 
evaluating  potential  remedies,  the  owner 
or  operator  must  hold  a  public  meeting 
to  discuss  the  remedies  under 
consideration  (prior  to  selecting  a  final 
remedy).  Once  the  owner  or  operator 
has  selected  a  remedy,  he  must  place  a 
description  of  the  selected  remedy  in  the 
operating  record  and  notify  the  State 
Director. 

The  Director  of  an  approved  State 
may  determine,  however,  that 
remediation  of  a  release  is  not 
necessary  if:  (1)  The  ground  wafer  is 
contaminated  by  multiple  sources  and 
cleanup  of  the  contamination  resulting 
from  the  MSWLf  will  provide  no 
significant  reduction  in  risk;  (2)  the 
contaminated  ground-water  is  not 
currently  or  reasonably  expected  to  be  a 
source  of  drinking  water  and  is  not 
hydraulically  connected  to  other  waters: 
(3)  remediation  is  not  technically 
feasible;  or  (4)  unacceptable  cross- 
media  impacts  would  result  from 
remediation. 

After  the  remedy  has  been  selected, 
the  owner  or  operator  is  required  to 
implement  the  corrective  measure, 
establish  a  corrective  action  ground- 
water monitoring  program,  and  take  any 
necessary  interim  measures  (S  258.58). 
During  implementation  of  the  corrective 
measure,  the  owner  or  operator  may 
determine  that  a  requirement  for  the 
remedy  cannot  be  met.  In  this  situation. 


the  owner  or  operator  must  obtain 
certification  of  a  quahfied  ground-water 
scientist  (or  approval  of  the  Director  of 
an  approved  State)  that  the  requirement 
cannot  be  met,  notify  the  State  Director, 
and  implement  an  alternate  measure. 

Once  implemented,  corrective  action 
must  continue  until  the  owner  or 
operator  achieves  compliance  with  the 
GWPS  for  a  period  of  three  consecutive 
years  or  an  alternate  period  of  time 
determined  by  the  Director  of  an 
approved  State.  Upon  completion,  the 
owner  or  operator  must  obtain 
certification  that  the  remedy  is  complete 
from  a  qualified  ground-water  scientist 
(or  approved  by  the  Director  of  an 
approved  State)  and  notify  the  State 
Director. 

F.  Subpart  F— Closure  and  Post  Closure- 
Care 

Today's  rule  requires  owners  or 
operators  of  new  MSWLF  units,  lateral 
expansions,  and  existing  MSWLF  units 
to  close  each  unit  in  accordance  with 
specified  standards  and  to  monitor  and 
maintain  the  units  after  closure.  In 
addition,  the  rule  requires  all  owners  or 
operators  to  prepare  closure  and  post- 
closure  plans  describing  these  activities 
and  to  comply  with  a  minimum  set  of 
procedural  requirements. 

1.  Closure  Requirements 

All  owners  or  operators  of  MSWLF 
units  must  install  a  final  cover  designed 
to  minimize  infiltration  and  erosion.  The 
infiltration  layer  must  be  a  minimum  of 
18  inches  of  earthen  material  that  has  a 
permeability  less  than  or  equal  to  the 
permeability  of  the  bottom  liner  system 
or  natural  subsoils,  or  no  greater  than 
1x10—6  cm/sec  whichever  is  less.  The 
erosion  layer  must  be  a  minimum  of  six 
inches  of  earthen  material  that  can 
sustain  native  plant  growth.  The 
Director  of  an  approved  State  may  allow 
an  alternative  cover  design  if  the  cover 
layers  achieve  the  same  objectives  as 
the  specified  design  in  the  final  rule. 

2.  Post-Closure  Care  Requirements 

Today's  rule  requires  all  owners  or 
operators  to  conduct  post-closure  care 
activities  for  a  period  of  30-year8  after 
the  closure  of  each  MSWLF  unit.  The 
Director  of  an  approved  State  may 
either  reduce  the  30-year  post-closure 
period  if  the  Director  determines  a 
shorter  period  will  be  protective  of 
human  health  and  the  environment  or 
increase  the  post-closure  care  period  if 
he/she  determines  that  a  lengthened 
period  is  necessary  to  protect  human 
health  and  the  environment.  During  the 
post-closure  care  period,  all  owners  or 
operators  of  MSWLF  units  must 
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maintain  the  integrity  and  effectiveness 
of  the  final  cover,  and  continue  ground- 
water monitoring,  gas  monitoring,  and 
leachate  management. 

3.  Planning  Requirements 

Today's  rule  also  requires  owners  or 
operators  of  MSWLF  units  to  prepare 
closure  and  post-closure  plans 
describing  activities  that  will  be 
undertaken  to  properly  close  each 
MSWLF  unit  and  maintain  them  after 
closure.  These  plans  must  be  prepared 
and  placed  in  the  facility  operating 
record  no  later  than  the  effective  date  of 
today's  rule,  or  by  the  initial  receipt  of 
waste,  whichever  is  later. 

The  closure  and  post-closure  care 
standards  also  include  certain 
procedural  requirements.  First,  prior  to 
closing  each  landfill  unit,  an  owner  or 
operator  must  notify  the  State  Director 
and  include  the  notification  in  the 
facility  operating  record.  Second,  the 
owner  or  operator  must  begin  closure  of 
a  landfill  unit  within  30  days  after  the 
final  receipt  of  waste  and  complete 
closure  within  180  days.  Extensions  of 
both  of  these  deadlines  may  be  granted 
only  by  the  Director  of  an  approved 
State  and  only  if  certain  criteria  are  met. 
Third,  following  closure  of  the  last 
landfill  unit,  owners  or  operators  of  all 
MSWLF  units  must  record  a  notation  in 
the  deed  to  the  property,  that  indicates 
that  the  property  has  been  used  as  an 
MSWLF  unit  and  that  its  use  is 
restricted.  Finally,  owners  or  operators 
of  all  MSWLFs  must  notify  the  State 
Director  and  place  in  the  facility 
operating  record  a  certification  signed 
by  an  independent  registered 
professional  engineer  (or  approved  by 
the  Director  of  an  approved  State)  that 
verifies  that  closure  and  post-closure 
care  activities  have  been  conducted  in 
accordance  with  the  closure  and  post- 
closure  plans. 

G.  Subpart  G — Financial  Assurance 
Criteria 

Today's  rule  requires  owners  or 
operators  of  all  new  MSWLFs,  lateral 
expansions,  and  existing  MSWLF  units, 
except  those  owmed  or  operated  by 
State  or  Federal  government  entities,  to 
demonstrate  financial  responsibility  for 
the  costs  of  closure,  post-closure  care, 
and  corrective  action  for  known 
releases. 

Today's  rule  requires  owners  or 
operators  of  MSWLF  units  to 
demonstrate  financial  responsibility  for 
closure,  post-closure  care,  and 
corrective  action  for  known  releases  in 
an  amount  equal  to  the  cost  of  a  third 
party  conducting  these  activities.  The 
cost  estimates  must  be  updated  annually 
for  inflation  and  whenever  operation  or 


design  changes  increase  the  costs  at  the 
MSWLF  unit.  An  owner  or  operator  may 
rsduce  his  cost  estimates  and  the 
amount  of  financial  responsibility 
provided  he  places  a  justification  for  the 
reduction  in  the  estimate  in  the 
operating  record  and  notifies  the  Stale 
Director. 

Today's  rule  includes  a  list  of  specific 
financial  mechanisms  that  may  be  used 
to  demonstrate  financial  responsibility, 
as  well  as  criteria  for  judging  whether 
other  mechanisms  are  acceptable.  The 
rule  permits  the  use  of  a  trust  fund  with 
a  pay-in  period,  surety  bond,  letter  of 
credit,  insurance.  State-approved 
mechanism,  and  State  assumption  of 
responsibility. 

Today's  rule  releases  an  owner  or 
operator  from  closure,  post-closure  care, 
or  corrective  action  financial 
responsibility  when  he  or  she  has 
notified  the  State  Director  that  he  has 
placed  in  the  facility  operating  record  a 
certification  signed  by  an  independent 
registered  professional  engineer  (or 
approved  by  the  Director  of  an  approved 
State]  that  the  specific  activities  (i.e., 
closure,  30  years  of  post-closure  care, 
corrective  action)  have  been  completed 
in  accordance  with  the  appropriate  plan. 
In  addition,  to  be  released  from  financial 
responsibility  closure,  an  owner  or 
operator  must  file  the  required  notation 
to  the  deed  that  the  land  has  been  used 
as  an  MSWLF  unit. 

The  financial  responsibility 
requirements  are  effective  30  months 
after  the  publication  of  today's  rule  to 
allow  time  for  rule  development  and 
implementation. 

VU.  Implementation  of  Today's  Rule 

States  and  owners  and  operators  will 
need  to  undertake  a  number  of  steps  to 
implement  today's  rule.  As  discussed 
below,  many  of  these  steps,  such  as 
State  program  upgrades  and  owner  or 
operator  compliance  planning,  need  to 
be  initiated  well  before  the  effective 
date  of  the  rule. 

A.  State  Activities 

As  indicated  earlier.  States  will  play  a 
key  role  in  implementing  today's  rule. 
RCRA  requires  States  to  adopt  and 
implement,  within  18  months  of  the 
promulgation  of  this  rule,  a  permit 
program  or  other  system  of  prior 
approval  to  ensure  that  MSWLFs  are  in 
compliance  with  the  revised  Criteria. 
EPA  is  required  to  determine  whether 
States  have  developed  adequate 
programs. 

To  implement  the  above  statutory 
mandate.  States  need  to  move  quickly  to 
review  their  existing  permitting  program 
to  determine  where  their  program  must 
be  upgraded  and  to  complete  the 


necessary  program  changes,  if  any  are 
needed.  States  should  work  closely  with 
the  appropriate  EPA  Regional  Office 
during  this  process  and  in  developing 
the  appropriate  program  information  for 
EPA  review  and  approval.  The  process 
and  criteria  EPA  will  use  in  evaluating 
the  adequacy  of  State  programs  will  be 
set  forth  in  a  separate  rule,  the  "State 
Implementation  Rule,"  to  be  issued 
shortly.  The  Agency  recognizes  the 
traditional  role  of  States  in 
implementing  landfill  standards  and 
fully  intends  that  the  States  will 
maintain  the  lead  role  in  implementing 
today's  program.  Therefore,  EPA's  goal 
is  for  all  States  to  apply  for  and  receive 
approval  of  their  programs. 

Once  a  State  is  approved  by  EPA,  the 
State  will  implement  its  revised  subtitle 
D  program  (or  continue  with  their 
current  program  if  no  changes  were 
needed).  As  part  of  this  effort.  States 
will  need  to  review  and  modify  existing 
permits  as  necessary  and  incorporate 
the  revised  Criteria  into  new  permits. 
Approved  States  may  establish 
alternative  compliance  schedules  for 
ground-water  monitoring  at  existing 
landfills  and  approve  alternative 
methods  of  compliance  for  selected 
requirements.  Finally,  approved  States 
will  need  to  conduct  inspection  and 
enforcement  activities. 

B.  Owner  or  Operator  Activities 

Owners  or  operators  are  responsible 
for  compliance  with  today's  rule  by  the 
effective  date  regardless  of  the  status  of 
the  State's  program.  In  fact,  today's  rule 
is  structured  to  facilitate  self- 
implementation  by  the  owner  or 
operator.  However,  if  the  facility  is 
located  in  an  approved  State,  the  owner 
or  operator  has  the  opportunity  for 
increased  flexibility  in  complying  with 
today's  rule.  As  mentioned  above, 
approved  States  may  approve,  under 
certain  conditions,  alternative 
compliance  schedules  and  methods  or 
procedures.  The  owner  or  operator 
should  contact  the  State  to  determine 
the  status  of  the  State  program. 

Owners  and  operators  should  begin 
planning  immediately  for  compliance 
with  today's  rule.  A  key  first  step  is 
determining  which  requirements,  if  any, 
will  apply.  Figure  1  in  Section  VI  of 
today's  preamble  provides  a  decision- 
making process  to  assist  in  this  process. 
Figure  1  indicates,  for  example,  that  if 
your  MSWLF  will  not  receive  waste 
after  the  effective  date,  only  the  final 
cover  requirements  of  §  258.60(a)(2)  will 
apply.  If  the  community  plans  to  phase 
out  its  existing  MSWLF,  it  will  need  to 
identify  an  alternative  waste 


new  ur 
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management  arrangement  for  the 
community. 

If  the  MSWLF  will  receive  waste  after 
the  effective  date  of  today's  rule,  all  or 
some  of  the  Part  258  requirements  will 
apply.  The  specific  requirements 
applicable  to  your  MSWLF  unit  depend 
on  whether  your  MSWLF  unit  is  an 
existing  unit,  lateral  expansion,  or  a  new 
MSWLF  unit.  All  requirements  apply  to 
new  units  and  lateral  expansions;  all 
requirements,  except  certain  location 


restrictions  and  the  design  criteria, 
apply  to  existing  MSWLF  units.  Section 
VI  of  this  preamble  summarizes  the 
major  requirements  in  today's  rule  and 
their  applicability  to  various  types  of 
MSWLF  units. 

Once  an  owner  or  operator  has 
determined  which  requirements  will 
apply  to  her/his  MSWLF  unit,  the  owner 
or  operator  should  begin  to  take  steps  to 
ensure  compliance  by  the  effective  date 
of  the  requirement.  Figure  6  provides  an 


overview  of  today's  requirements  and 
when  they  will  become  effective.  All 
requirements  are  effective  in  24  months, 
except  ground-water  monitoring  (for 
existing  units  and  lateral  expansions) 
and  financial  responsibility.  Ground- 
water monitoring  is  phased  in  over  a 
five-year  period  for  existing  MSWLF 
units  and  lateral  expansions,  and 
owners  and  operators  must  comply  with 
financial  assurance  in  30  months.    ' 

MLLINQ  COM  «5tO  60  M 
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Owners  or  operators  should  examine 
each  of  the  applicable  requirements  to 
identify  steps  necessary  to  ensure 
compliance.  First,  the  owner  or  operator 
should  evaluate  the  characteristics  of 
the  landfill  site  to  determine  if  it 
complies  with  the  location  restrictions  in 
today's  rule.  Certain  restrictions  apply 
for  areas  near  airports,  floodpluins. 
unstable  areas,  wetlands,  seismic 
impact  zones,  and  fault  areas.  Some 
operational  or  design  modifications  may 
be  needed  at  existing  MSWLFs  or  for 
new  MSWLFs  that  are  planned. 

Today's  final  design  requirements  do 
not  apply  to  existing  units.  However, 
owners  or  operators  of  new  MSWLF 
units  or  lateral  expansions  should 
review  their  design  plans  to  ensure  that 
they  will  meet  the  specifications  of  the 
final  rule  (i.e.,  a  design  that  meets  the 
performance  criteria  in  subpart  D  of 
today's  rule  and  is  approved  by  the 
Director  of  an  approved  State  or  a 
composite  liner  design). 

Owners  or  operators  of  MSWLFs 
should  review  the  current  operating 
procedures  (or  planned  procedures  if  a 
new  unit  or  a  lateral  expansion)  of  the 
landfill  to  determine  if  all  required 
operational  procedures  are  currently 
being  carried  out  at  the  facility.  For 
example,  the  owner  or  operator  will 
need  to  have  a  routine  methane 
monitoring  program  in  place,  control 
disposal  of  liquids,  and  establish  a 
program  for  detecting  and  preventing 
disposal  of  regulated  hazardous  waste 
and  PCB  wastes.  All  of  today's 
operating  requirements  are  summarized 
in  Section  VI  above. 

As  part  of  examining  and  upgrading 
the  operation  of  the  landfill,  the  ovmer 
or  operator  will  need  to  begin  steps  to 
establish  a  ground-water  monitoring 
program  at  the  facility  or  upgrade  the 
existing  monitoring  program.  These 
steps  include  characterizing  the 
hydrogeology  of  the  site,  installing  wells, 
and  establishing  a  sampling  and 
analysis  program.  As  indicated  in  Figure 
6.  the  date  monitoring  must  be  in  place 
depends  on  the  location  of  the  landfill 
with  respect  to  drinking  water  intakes. 
Approved  States  may  set  an  alternative 
schedule  so  owners  and  operators 
should  contact  their  States  for 
information  on  the  status  of  the  State 
program. 

Owners  and  operators  will  also  need 
to  develop  and  have  in  place  within  24 
months  closure  and  post-closure  care 
plans  for  the  landfill.  These  plans  must 
describe  the  various  activities  and 
procedures  the  owner  or  operator  will 
follow  in  closing  and  carrying  out  post- 
closure  care  at  the  landfill. 

Finally,  the  owner  or  operator  should 
begin  early  planning  for  implementation 


of  the  financial  assurance  requirements 
in  today's  rule.  During  the  next  30 
months,  EPA  plans  to  propose  and 
finalize  a  special  test  for  local 
governments.  Therefore,  owners  and 
operators,  particularly  local 
governments,  should  track  this  effort 
and  provide  input  to  the  Agency  on  the 
proposal. 

VnL  EPA  Training  on  Final  Rule 

As  part  of  the  implementation 
program  for  this  rule.  EPA  is  planning  to 
conduct  technical  training  for  owners 
and  operators,  local  government,  and 
States.  This  training,  which  will  be  held 
at  several  locations  throughout  the 
country,  will  provide  guidance  on 
interpreting  the  technical  provisions  of 
today's  rule.  This  training  will  be  based 
on  a  comprehensive  technical  guidance 
document  the  Agency  is  currently 
developing  for  this  rule.  EPA  expects 
that  the  guidance  and  the  training 
programs  will  be  available  within  the 
next  six  months.  Specific  information 
regarding  the  dates  and  locations  of 
these  programs  will  be  announced  in  the 
Federal  Register  in  the  near  future. 

IX.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  requirements  are  not 
effective  until  OMB  approves  them  and 
a  technical  amendment  to  that  effect  is 
published  in  the  Federal  Register. 

The  total  annual  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  204,400  hours  with  an 
average  of  50  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223Y.  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
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XI.  List  of  Subjects 

40  CFR  Part  257 

Reporting  and  recordkeeping 
requirements.  Waste  disposal. 

40  CFR  Part  258 

Corrective  action.  Household 
hazardous  waste.  Liner  requirements, 
Liquids  in  landfills.  Reporting  and 
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Dated:  September  11. 1991. 
WiUiam  K.  ReiOy, 
Administrator. 

For  reasons  set  out  in  the  preamble, 
title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  257-CRrrEniA  FOR 
CLASSIFICATION  OF  SOLID  WASTE 
DISPOSAL  FACILITIES  AND 
PRACTICES 

1.  The  authority  citation  for  part  257  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  6907(a)(3).  6944(a)  and 
6949a(c),  33  U.S.C  1345  (d)  and  (p). 

2.  Section  257.1  is  amended  by  adding 
paragraph  (c](10]  to  read  as  follows: 

§257.1    Scope  and  purposa. 

(c)  *  •  * 

(10)  The  criteria  of  this  part  do  not 
apply  to  municipal  sohd  waste  landfill 
units,  which  are  subject  to  the  revised 
criteria  contained  in  part  258  of  this 
chapter. 

3.  Section  257.2  is  amended  by 
revising  the  definition  for  "facility"  and 
adding  definitions  in  alphabetical  order 
for  "land  application  unit,"  "landfill," 
"municipal  sohd  waste  landfill  unit," 
"surface  impoundment,"  and  "waste 
pile"  to  read  as  follows: 

§257  2    Oeflnitions. 
•         •         •         •         • 

Facility  means  all  contiguous  land 

and  structures,  other  appurtenances, 


and  improvements  on  the  land  used  for 
the  disposal  of  solid  waste. 

Land  application  unit  means  an  area 
where  wastes  are  applied  onto  or 
incorporated  into  the  soil  surface 
(excluding  manure  spreading 
operations)  for  agricultural  purposes  or 
for  treatment  and  disposal. 

Landfill  means  an  area  of  land  or  an 
excavation  in  which  wastes  are  placed 
for  permanent  disposal,  and  that  is  not  a 
land  application  imit,  surface 
impoundment,  injection  well,  or  waste 
pile. 
*        *        *        •        • 

Municipal  solid  waste  landfill 
(MSWLF)  unit  means  a  discrete  area  of 
land  or  an  excavation  that  receives 
household  waste,  and  that  is  not  a  land 
appUcation  unit,  surface  impoundment, 
injection  well,  or  waste  pile,  as  those 
terms  are  defined  in  this  section.  A 
MSWLF  unit  also  may  receive  other 
types  of  RCRA  Subtitle  D  wastes,  such 
as  commercial  solid  waste, 
nonhazardous  sludge,  and  industrial 
sohd  waste.  Such  a  landfill  may  be 
publicly  or  privately  owned.  An  MSWLF 
unit  may  be  a  new  MSWLF  unit,  an 
existing  MSWLF  unit  or  a  lateral 
expansion. 

Surface  impoundment  or 
impoundment  means  a  facility  or  part  of 
a  facility  that  is  a  natural  topographic 
depression,  human-made  excavation,  or 
diked  area  formed  primarily  of  earthem 
materials  (although  it  may  be  lined  with 
human-made  materials),  that  is  designed 
to  hold  an  accumulation  of  liquid  wastes 
or  wastes  containing  fi^e  liquids  and 
that  is  not  an  injection  well.  Examples  of 
siu^ace  impoundments  are  holding 
storage,  settling,  and  aeration  pits, 
ponds,  and  lagoons. 

Waste  pile  or  pile  means  any 
noncontainerized  accumulation  of  solid, 
nonflowing  waste  that  is  used  for 
treatment  or  storage. 

4.  In  40  CFR  part  257,  Appendix  I  is 
revised  to  read  as  follows: 

Appendix  I  to  40  CFR  Part  257— 
Maximum  Contaminant  Levels  (MCLs) 

Maximum  Contaminant  Levels  (MCLs) 
Promulgated  Under  the  Safe 
Drinking  Water  Act 


Ct>emical 

CAS  No. 

MCL 

Arsenic      _... 

Barium 

7440-3»-2 
7440-39-3 

71^143-2 

7440-43-9 

56-23-5 

o.os 

1.0 
0005 

CaOmkm „     

Carbon  tetractiloride 

0.01 
0.005 

Maximum  Contaminant  Levels  (MCLs) 
Promulgated  Under  the  Safe 
Drinking  Water  Act— Continued 


Owmical 

CAS  No. 

MCL 

Chromium  (hexavalent)..-. 

2,4-OtcMorophert09(y  acolic 

acid 

1,4-0ichlorobenzen« _ 

1,2-Dich(oroettwne 

1 , 1  -Oichtoroettiyteoe 

Endrin 

Fluoride _ 

7440-47-3 
04-75-7 

ioe-4e.7 

107-06-2 

75-35-4 

75-20-a 

7 

58-89-0 

7439-02-1 

7439-fl7-« 

72-43-« 

0.05 

0.1 

0.075 

0.005 

0.007 

0.0002 

4.0 

liivlBna        

0.004 

Lead „.. 

Mercury 

Mathnvy<;^hlQr 

0.05 

0.002 

0.1 

Nftrata              

100 

&^^nn)n^    

7782-49-2 

7440-22-4 

8001-35-2 

71-66-6 

79-01-6 

93-76-6 
75-01-4 

001 

.<aiu«r                      

0  05 

Toxaphena _ 

1.1.1-TrtchtortMttMM 
Trichtororthylww. — 
2,4,5-Tric}iloroph«noxy 

acetic  add 

Vinyl  ctHoride 

0.006 

0.2 

0.006 

0.01 
0.002 

5.  A  new  part  258  is  added  to  read  as 
foUows: 

PART  258— CRITERIA  FOR  MUNICIPAL 
SOLID  WASTE  LANDFILLS 

8ut>part  A — General 

Sec. 

258.1  Purpose,  scope,  and  applicability. 

258.2  Definitions. 

258.3  Consideration  of  other  Federal  laws. 
258.4-258.9    [Reserved]. 

Subpart  B — Location  Restrictions 

Sec. 

258.10  Airport  safety. 

258.11  Floodplains. 

258.12  Wetlands. 

258.13  Fault  areas. 

258.14  Seismic  impact  zones. 

258.15  Unstable  areas. 

258.16  Closure  of  existing  municipal  solid 
waste  landfill  units. 

258.17-258.19    [Reserved]. 

Sutipert  C— Operating  Crtterta 

Sec 

258.20  Procedures  for  excluding  the  receipt 
of  hazardous  waste. 

258.21  Cover  material  requirements. 
Disease  vector  controL 
Explosive  gases  controL 
Air  criteria. 
Access  requirements. 
Run-on/run-off  control  systems. 
Surface  water  requirements. 
Uquids  restrictions. 
Recordkeeping  requirements. 


258.22 
258.23 
258.24 
258.25 
258.26 
258.27 
258.28 
25a29 
258.3&-258.39    [Reserved). 

Sutipart  0— Design  Crtleria 

Sec. 

258.40    Design  criteria. 

258.41-258.49    [Reserved]. 
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Subpart  E— Ground-Wat*r  Monitoring  and 
Corractlva  Action 

258.50  Applicability. 

258.51  Ground-water  monitoring  systems. 

258.52  (Reserved). 

258.53  Ground-water  sampling  and  analysis 
requirements. 

258.54  Detection  monitoring  program. 

258.55  Assessment  monitoring  program. 

258.56  Assessment  of  corrective  measures. 

258.57  Selection  of  remedy. 

258.58  Implementation  of  the  corrective 
action  program. 

258.59  [Reserved]. 

Sutipart  F— Cloaura  and  Post-closur*  Car* 

258.60  Closure  criteria. 

258.61  Post-closure  care  requirements. 
258.62-258.60    (Reserved). 

Sut>part  0— Financial  Assuranca  Crttarta 

258.70  Applicability  and  effective  date. 

258.71  Financial  assurance  for  closure. 

258.72  Financial  assurance  for  post-closure 
care. 

258.73  Financial  assurance  for  corrective 
action. 

258.74  Allowable  mechanisms. 
Appendix  I  to  Part  258 — Constituents  for 

Detection  Monitoring 
Appendix  U  to  Part  258 — List  of  Hazardous 
and  Organic  Constituents 
Authority:  42  U.S.C.  6907(a)(3).  6944(a)  and 
6949(c):  33  U.S.C  1345  (d)  and  (e). 

Subpart  A--Qenerai 

§  25<.  1    Purpoaa,  acopa,  and  appllcat>imy . 

(a)  The  purpose  of  this  part  is  to 
establish  minimum  national  criteria 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA  or  the  Act),  as 
amended,  for  all  municipal  solid  waste 
landfill  (MSWLF)  units  and  under  the 
Clean  Water  Act.  as  amended,  for 
municipal  solid  waste  landfills  that  are 
used  to  dispose  of  sewage  sludge.  These 
minimum  national  criteria  ensure  the 
protection  of  human  health  and  the 
environment 

(b)  These  Criteria  apply  to  owners 
and  operators  of  new  MSWLF  units, 
existing  MSWLF  units,  and  lateral 
expansions,  except  as  otherwise 
specifically  provided  in  this  part;  all 
other  solid  waste  disposal  facilities  and 
practices  that  are  not  regulated  imder 
Subtitle  C  of  RCRA  are  subject  to  the 
criteria  contained  in  part  257  of  this 
chapter. 

(c)  These  Criteria  do  not  apply  to 
municipal  solid  waste  landfill  units  that 
do  not  receive  waste  after  October  9, 
1991. 

(d)  MSWLF  units  that  receive  waste 
after  October  9, 1991  but  stop  receiving 
waste  befm*  October  9. 1993  are  exempt 
from  all  the  requirements  of  this  part 
258,  except  the  final  cover  requirement 
specified  in  i  2S&J0O(a\.  The  final  cover 


must  be  installed  within  six  months  of 
last  receipt  of  wastes.  Owners  or 
operators  of  MSWLF  units  described  in 
this  paragraph  that  fail  to  complete 
cover  installation  within  this  six  month 
period  will  be  subject  to  all  the 
requirements  of  this  part  258,  unless 
otherwise  specified. 

(e)  All  MSWLF  units  that  receive 
waste  on  or  after  October  9, 1993  must 
comply  with  all  requirements  of  this  pari 
258  unless  otherwise  specified. 

(f)(1)  Owners  or  operators  of  new 
MSWLF  tmits,  existiig  MSWLF  units, 
and  lateral  expansions  that  dispose  of 
less  than  twenty  (20)  tons  of  municipal 
solid  waste  daily,  based  on  an  annual 
average  are  exempt  from  subparts  D  and 
E  of  this  part  so  long  as  there  is  no 
evidence  of  existing  groimd-water 
contamination  from  the  MSWLF  unit, 
and  the  MSWLF  unit  serves: 

(i)  A  community  that  experiences  an 
annual  interruption  of  at  least  three 
consecutive  months  of  surface 
transportation  that  prevents  access  to  a 
regional  waste  management  facility,  or 

(ii)  A  community  that  has  no 
practicable  waste  management 
alternative  and  the  landfill  unit  is 
located  in  an  area  that  annually  receives 
less  than  or  equal  to  25  inches  of 
precipitation. 

(2)  Owners  or  operators  of  new 
MSWLF  units,  existing  MSWLF  units, 
and  lateral  expansions  that  meet  the 
criteria  in  paragraph  (0(l)(i)  or  (f)(l)(ii} 
of  this  section  must  place  in  the 
operating  record  information 
demonstrating  this. 

(3) -If  the  owner  or  operator  of  a  new 
MSWLF  unit  existing  MSWLF  unit,  or 
lateral  expansion  has  knowledge  of 
ground-water  contamination  resulting 
from  the  unit  that  has  asserted  the 
exemption  in  paragraph  (f)(l)(i)  or 
(f)(lKii]  of  this  section,  the  owner  or 
operator  must  notify  the  State  Director 
of  such  contamination  and,  thereafter, 
comply  with  subparts  D  and  E  of  this 
part. 

(g)  Municipal  solid  waste  landfill  units 
failing  to  satisfy  these  criteria  are 
considered  open  dumps  for  purposes  of 
State  solid  waste  management  planning 
under  RCRA. 

(h)  Mimicipal  solid  waste  landfill 
units  failing  to  satisfy  these  criteria 
constitute  open  dumps,  which  are 
prohibited  under  section  4005  of  RCRA. 

(i)  Municipal  solid  waste  landfill  units 
containing  sewage  sludge  and  failing  to 
satisfy  these  Criteria  violate  sections 
309  and  405(e)  of  the  Clean  Water  Act 

G)  The  efiectlve  date  of  this  part  is 
October  9, 1993,  except  subpart  G  of  this 
part  258  is  eSactirs  ^qnil  9, 1904. 


S  258.2    DefMUona. 

Unless  otherwise  noted,  all  terms 
contained  in  this  part  are  defined  by 
their  plain  meaning.  This  section 
contains  definitions  for  terms  that 
appear  throughout  this' part  additional 
definitions  appear  in  the  specific 
sections  to  which  they  apply. 

Active  life  means  the  period  of 
operation  beginning  with  the  initial 
receipt  of  solid  waste  and  ending  at 
completion  of  closure  activities  in 
accordance  with  §  258.60  of  this  part 

Active  portion  means  that  part  of  a 
facility  or  unit  that  has  received  or  is 
receiving  wastes  and  that  has  not  been 
closed  in  accordance  with  {  258.60  of 
this  part. 

Aquifer  means  a  geological  formation, 
group  of  formations,  or  porton  of  a 
formation  capable  of  yielding  significant 
quantities  of  grotmd  water  to  wells  or 
springs. 

Commercial  solid  waste  means  all 
types  of  solid  waste  generated  by  stores, 
offices,  restaurants,  warehouses,  and 
other  nonmanufacturing  activities, 
excluding  residential  and  industrial 
wastes. 

Director  of  an  approved  State  means 
the  chief  administrative  officer  of  a 
State  agency  responsible  for 
implementing  the  State  mimicipal  solid 
waste  permit  program  or  other  system  of 
prior  approval  that  is  deemed  to  be 
adequate  by  EPA  under  regulations 
published  pursuant  to  sections  2002  and 
4005  of  RCRA. 

Existing  MSWLF  unit  means  any 
municipal  solid  waste  landfill  unit  that 
is  receiving  solid  waste  as  of  the 
effective  date  of  this  part  (October  9, 
1993).  Waste  placement  in  existing  units 
must  be  consistent  with  past  operating 
practices  or  modified  practices  to  ensure 
good  management 

Facility  means  all  contiguous  land 
and  structures,  other  appurtenances, 
and  improvements  on  the  land  used  for 
the  disposal  of  solid  waste. 

Ground  water  means  water  below  the 
land  surface  in  a  zone  of  saturation. 

Household  waste  means  any  solid 
waste  (including  garbage,  trash,  and 
sanitary  waste  in  septic  tanks)  derived 
from  households  (including  single  and 
multiple  residences,  hotels  and  motels, 
bunkhouses,  ranger  stations,  crew 
quarters,  campgrounds,  picnic  grounds, 
and  day-use  recreation  areas). 

Industrial  aolid  watte  means  solid 
waste  generated  by  manufacturing  or 
industrial  processes  that  is  not  a 
hazardous  waste  regulated  under 
subtitle  C  of  RCRA.  Such  waste  may 
indude.  but  la  not  limited  to,  waste 
resulting  from  the  following 
manufacturing  processes:  Bectric  power 
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generation;  fertilizer/agricultural 
chemicals;  food  and  related  products/ 
by-products;  inorganic  chemicals;  iron 
and  steel  manufacturing;  leather  and 
leather  products;  nonferrous  metals 
manufacturing/foundries;  organic 
chemicals;  plastics  and  resins 
manufacturing;  pulp  and  paper  industry; 
rubber  and  miscellaneous  plastic 
products;  stone,  glass,  clay,  and 
concrete  products;  textile 
manufacturing;  transportation 
equipment;  and  water  treatment.  This 
term  does  not  include  mining  waste  or 
oil  and  gas  waste. 

Lateral  expansion  means  a  horizontal 
expansion  of  the  waste  boundaries  of  an 
existing  MSWLF  unit. 

Leachate  means  a  liquid  that  has 
passed  through  or  emerged  from  solid 
waste  and  contains  soluble,  suspended, 
or  miscible  materials  removed  from  such 
waste. 

Municipal  solid  waste  landfill  unit 
means  a  discrete  area  of  land  or  an 
excavation  that  receives  household 
waste,  and  that  is  not  a  land  application 
unit,  surface  impoundment,  injection 
well,  or  waste  pile,  as  those  terms  are 
defined  under  §  257.2.  A  MSWLF  unit 
also  may  receive  other  types  of  RCRA 
subtitle  D  wastes,  such  as  commercial 
solid  waste,  nonhazardous  sludge,  small 
quantity  generator  waste  and  industrial 
solid  waste.  Such  a  landfill  may  be 
publicly  or  privately  owned.  A  MSWLF 
unit  may  be  a  new  MSWLF  unit,  an 
existing  MSWLF  unit  or  a  lateral 
expansion. 

New  MSWLF  unit  means  any 
municipal  solid  waste  landfill  unit  that 
has  not  received  waste  prior  to  the 
effective  date  of  this  part  (October  9, 
1993). 

Open  burning  means  the  combustion 
of  solid  waste  without: 

(1)  Control  of  combustion  air  to 
maintain  adequate  temperature  for 
efficient  combustion. 

(2)  Containment  of  the  combustion 
reaction  in  an  enclosed  device  to 
provide  sufficient  residence  time  and 
mixing  for  complete  combustion,  and 

(3)  Control  of  the  emission  of  the 
combustion  products. 

Operator  means  the  personfs) 
responsible  for  the  overall  operation  of  a 
facility  or  part  of  a  facility. 

Owner  means  the  person(s)  who  owns 
a  facility  or  part  of  a  facility. 

Run-off  means  any  rainwater, 
leachate,  or  other  liquid  that  drains  over 
land  from  any  part  of  a  facility. 

Run-on  means  any  rainwater, 
leachate,  or  other  liquid  that  drains  over 
land  onto  any  part  of  a  facility. 

Satwvted  zone  means  that  part  of  the 
earth's  crust  in  which  all  voids  are  filled 
with  water. 


Sludge  means  any  solid,  semi-solid,  or 
liquid  waste  generated  from  a 
municipal,  commercial,  or  industrial 
wastewater  treatment  plant,  water 
supply  treatment  plant,  or  air  pollution 
control  facility  exclusive  of  the  treated 
effluent  hx)m  a  wastewater  treatment 
plant. 

Solid  waste  means  any  garbage,  or 
refuse,  sludge  from  a  wastewater 
treatment  plant,  water  supply  treatment 
plant,  or  air  pollution  control  facility 
and  other  discarded  material,  including 
solid,  liquid,  semi-solid,  or  contained 
gaseous  material  resulting  from 
industrial,  commercial,  mining,  and 
agricultural  operations,  and  from 
community  activities,  but  does  not 
include  solid  or  dissolved  materials  in 
domestic  sewage,  or  solid  or  dissolved 
materials  in  irrigation  return  flows  or 
industrial  discharges  that  are  point 
sources  subject  to  permit  under  33 
U.S.C.  1342,  or  source,  special  nuclear, 
or  by-product  material  as  defined  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(68  Stat.  923). 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

State  Director  means  the  chief 
administrative  officer  of  the  State 
agency  responsible  for  implementing  the 
State  municipal  solid  waste  permit 
program  or  other  system  of  prior 
approval. 

Uppermost  aquifer  means  the  geologic 
formation  nearest  the  natural  ground 
surface  that  is  an  aquifer,  as  well  as, 
lower  aquifers  that  are  hydraulically 
interconnected  with  this  aquifer  within 
the  facility's  property  boundary. 

Waste  management  unit  boundary 
means  a  vertical  surface  located  at  the 
hydraulically  downgradient  limit  of  the 
unit.  This  vertical  surface  extends  down 
into  the  uppermost  aquifer. 

§  2S8.3    Consideration  of  ottwr  Federal 
laws. 

The  owner  or  operator  of  a  municipal 
solid  waste  landfill  unit  must  comply 
with  any  other  applicable  Federal  rules, 
laws,  regulations,  or  other  requirements. 

§§258.4-258.9    [Reserved] 
Subpart  B—Locatlon  Restrictions 

§258.10    Airport  safety. 

(a)  Owners  or  operators  of  new 
MSWLF  units,  existing  MSWLF  units, 
and  lateral  expansions  that  are  located 
within  10.000  feet  (3,048  meters)  of  any 
airport  runway  end  used  by  turbojet 
aircraft  or  within  5,000  feet  (1,524 
meters)  of  any  airport  runway  end  used 


by  only  piston-type  aircraft  must 
demonstrate  that  the  units  are  designed 
and  operated  so  that  the  MSWLF  unit 
does  not  pose  a  bird  hazard  to  aircraft. 

(b)  Owners  or  operators  proposing  to 
site  new  MSWLF  units  and  lateral 
expansions  within  a  five-mile  radius  of 
any  airport  runway  end  used  by  turbojet 
or  piston-type  aircraft  must  notify  the 
affected  airport  and  the  Federal 
Aviation  Administration  (FAA). 

(c)  The  owner  or  operator  must  place 
the  demonstration  in  paragraph  (a)  of 
this  section  in  the  operating  record  and 
notify  the  State  Director  that  it  has  been 
placed  in  the  operating  record. 

(d)  For  purposes  of  this  section: 

(1)  Airport  means  pubhc-use  airport 
open  to  the  public  without  prior 
permission  and  without  restrictions 
within  the  physical  capacities  of 
available  facilities. 

(2)  Bicd  hazard  means  an  increase  in 
the  likelihood  of  bird/aircraft  collisions 
that  may  cause  damage  to  the  aircraft  or 
injury  to  its  occupants. 

§258.11    Fioodplains. 

(a)  Owners  or  operators  of  new 
MSWLF  units,  existing  MSWLF  units, 
and  lateral  expansions  located  in  100- 
year  fioodplains  must  demonstrate  that 
the  unit  will  not  restrict  the  flow  of  the 
100-year  flood,  reduce  the  temporary 
water  storage  capacity  of  the  floodplain, 
or  result  in  washout  of  solid  waste  so  as 
to  pose  a  hazard  to  human  health  and 
the  environnjent.  The  owner  or  operator 
must  place  the  demonstration  in  the 
operating  record  and  notify  the  State 
Director  that  it  has  been  placed  in  the 
operating  record. 

(b)  For  purposes  of  this  section: 

(1)  Floodplain  means  the  lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  waters,  including  flood-prone 
areas  of  offshore  islands,  that  are 
inundated  by  the  100-year  flood. 

(2)  100-year  flood  means  a  flood  that 
has  a  1-percent  or  greater  chance  of 
recurring  in  any  given  year  or  a  flood  of 
a  magnitude  equalled  or  exceeded  once 
in  100  years  on  the  average  over  a 
significantly  long  period. 

(3)  Washout  means  the  carrying  away 
of  solid  waste  by  waters  of  the  base 
flood. 

§258.12    Wetlands. 

(a)  New  MSWLF  units  and  lateral 
expansions  shall  not  be  located  in 
wetlands,  unless  the  ovraer  or  operator 
can  make  the  following  demonstrations 
to  the  Director  of  an  approved  State: 

(1)  Where  applicable  under  section 
404  of  the  Clean  Water  Act  or  applicable 
State  wetlands  laws,  the  presumption 
that  practicable  alternative  to  the 
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proposed  landfill  is  available  which 
does  not  involve  wetlands  is  clearly 
rebutted: 

(2)  The  construction  and  operation  of 
the  MSWLF  unit  will  not: 

(i)  Cause  or  contribute  to  violations  of 
any  applicable  State  water  quality 
standard, 

(ii)  Violate  any  applicable  toxic 
effluent  standard  or  prohibition  under 
Section  307  of  the  Clean  Water  Act. 

(iii)  Jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  a  critical 
habitat,  protected  under  the  Endangered 
Species  Act  of  1973,  and 

(iv)  Violate  any  requirement  under  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972  for  the 
protection  of  a  marine  sanctuary; 

(3)  The  MSWLF  unit  will  not  cause  or 
contribute  to  significant  degradation  of 
wetlands.  The  owner  or  operator  must 
demonstrate  the  integrity  of  the  MSWLF 
unit  and  its  ability  to  protect  ecological 
resources  by  addressing  the  following 
factors: 

(i)  Erosion,  stability,  and  migration 
potential  of  native  wetland  soils,  muds 
and  deposits  used  to  support  the 
MSWLF  unit; 

(ii)  Erosion,  stability,  and  migration 
potential  of  dredged  and  fill  materials 
used  to  support  the  MSWLF  unit; 

(iii)  The  volume  and  chemical  nature 
of  the  waste  managed  in  the  MSWLF 
unit; 

(iv)  Impacts  on  fish,  wildlife,  and 
other  aquatic  resources  and  their  habitat 
from  release  of  the  solid  waste; 

(v)  The  potential  effects  of 
catastrophic  release  of  waste  to  the 
wetland  and  the  resulting  impacts  on  the 
environment;  and 

(vi)  Any  additional  factors,  as 
necessary,  to  demonstrate  that 
ecological  resources  in  the  wetland  are 
sufficiently  protected. 

(4)  To  the  extent  required  under 
section  404  of  the  Clean  Water  Act  or 
applicable  State  wetlands  laws,  steps 
have  been  taken  to  attempt  to  achieve 
no  net  loss  of  wetlands  (as  defined  by 
acreage  and  function)  by  first  avoiding 
impacts  to  wetlands  to  the  maximum 
extent  practicable  as  required  by 
paragraph  (a)(1)  of  this  section,  then 
minimizing  unavoidable  impacts  to  the 
maximum  extent  practicable,  and  finally 
offsetting  remaining  unavoidable 
wetland  impacts  through  all  appropriate 
and  practicable  compensatory 
mitigation  actions  (e.g.,  restoration  of 
existing  degraded  wetlands  or  creation 
of  man-made  wetlands);  and 

(5)  Sufficient  information  is  available 
to  make  a  reasonable  determination 
with  respect  to  these  demonstrations. 


(b)  For  purposes  of  this  section. 
wetlands  means  those  areas  that  are 
defined  in  40  CFR  232.2(r). 

§258.13    Fault  arMt. 

(a)  New  MSWLF  units  and  lateral 
expansions  shall  not  be  located  within 
200  feet  (60  meters)  of  a  fault  that  has 
had  displacement  in  Holocene  time 
unless  the  owner  or  operator 
demonstrates  to  the  Director  of  an 
approved  State  that  an  alternative 
setback  distance  of  less  than  200  feet  (60 
meters)  will  prevent  damage  to  the 
structural  integrity  of  the  MSWLF  unit 
and  will  be  protective  of  human  health 
and  the  envirormient 

[b]  For  the  purposes  of  this  section: 

(1)  Fault  means  a  fracture  or  a  zone  of 
fractures  in  any  material  along  which 
strata  on  one  side  have  been  displaced 
with  respect  to  that  on  the  other  side. 

(2)  Displacement  means  the  relative 
movement  of  any  two  sides  of  a  fault 
measured  in  any  direction. 

(3)  Holocene  means  the  most  recent 
epoch  of  the  Quaternary  period, 
extending  from  the  end  of  the 
Pleistocene  Epoch  to  the  present. 

S  258.14    Sstetnic  impact  zoom. 

(a)  New  MSWLF  units  and  lateral 
expansions  shall  not  be  located  in 
seismic  impact  zones,  unless  the  owner 
or  operator  demonstrates  to  the  Director 
of  an  approved  State/Tribe  that  all 
containment  structures,  including  liners, 
leachate  collection  systems,  and  surface 
water  control  systems,  are  designed  to 
resist  the  maximum  horizontal 
acceleration  in  lithified  earth  material 
for  the  site.  The  owner  or  operator  must 
place  the  demonstration  in  the  operating 
record  and  notify  the  State  Director  that 
it  has  been  placed  in  the  operating 
record. 

(b)  For  the  purposes  of  this  section: 

(1)  Seiamic  impact  zone  means  an 
area  with  a  ten  percent  or  greater 
probability  that  the  maximum  horizontal 
acceleration  in  lithified  earth  material, 
expressed  as  a  percentage  of  the  earth's 
gravitational  pull  paragraph  (g)  of  this 
section,  will  exceed  O.lOg  in  250  years. 

(2)  Maximum  horizontal  acceleration 
in  lithified  earth  material  means  the 
maximum  expected  horizontal 
acceleration  depicted  on  a  seismic 
hazard  map,  with  a  90  percent  or  greater 
probability  that  the  acceleration  will  not 
be  exceeded  in  250  years,  or  the 
maximum  expected  horizontal 
acceleration  based  on  a  site-specific 
seismic  risk  assessment. 

(3)  Lithified  earth  material  means  all 
rock,  including  all  naturally  occurring 
and  naturally  formed  aggregates  or 
masses  of  minerals  or  small  particles  of 
older  rock  that  formed  by  crystallization 


of  magma  or  by  induration  of  loose 
sediments.  This  term  does  not  include 
man-made  materials,  such  as  fill, 
concrete,  and  asphalt,  or  unconsolidated 
earth  materials,  soil,  or  regolith  lying  at 
or  near  the  earth  surface. 

S  258.15    Unstabia  areas. 

(a)  Owners  or  operators  of  new 
MSWLF  units,  existing  MSWLF  uniU, 
and  lateral  expansions  located  in  an 
unstable  area  must  demonstrate  that 
engineering  measures  have  been 
incorporated  into  the  MSWLF  unit's 
design  to  ensure  that  the  integrity  of  the 
structural  components  of  the  MSWLF 
unit  will  not  be  disrupted.  The  owner  or 
operator  must  place  the  demonstration 
in  the  operating  record  and  notify  the 
State  Director  that  it  has  been  placed  in 
the  operating  record.  The  owner  or 
operator  must  consider  the  following 
factors,  at  a  minimum,  when 
determining  whether  an  area  is 
unstable: 

(1)  On-site  or  local  soil  conditions  that 
may  result  in  significant  differential 
settling; 

(2)  On-site  or  local  geologic  or 
geomorphologic  features;  and 

(3)  On-site  or  local  human-made 
features  or  events  (both  surface  and 
subsurface). 

(b)  For  purposes  of  this  section: 

(1)  Unstable  area  means  a  location 
that  is  susceptible  to  natural  or  human- 
induced  events  or  forces  capable  of 
impairing  the  integrity  of  some  or  all  of 
the  landfill  structural  components 
responsible  for  preventing  releases  from 
a  landfill.  Unstable  areas  can  include 
poor  foundation  conditions,  areas 
susceptible  to  mass  movements,  and 
Karst  terranes. 

(2)  Structural  components  means 
liners,  leachate  collection  systems,  final 
covers,  run-on /run-off  systems,  and  any 
other  component  used  in  the 
construction  and  operation  of  the 
MSWLF  that  is  necessary  for  protection 
of  human  health  and  the  environment. 

(3)  Poor  foundation  conditions  means 
those  areas  where  features  exist  which 
indicate  that  a  natural  or  man-induced 
event  may  result  in  inadequate 
foundation  support  for  the  structural 
components  of  an  MSWLF  unit. 

(4)  Areas  susceptible  to  mass 
movement  means  those  areas  of 
infiuence  (i.e.,  areas  characterized  as 
having  an  active  or  substantial 
possibility  of  mass  movement)  where 
the  movement  of  earth  material  at, 
beneath,  or  adjacent  to  the  MSWLF  unit, 
because  of  natural  or  man-induced 
events,  results  in  the  downslope 
transport  of  soil  and  rock  material  by 
means  of  gravitational  influence.  Areas 
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of  mass  movement  include,  but  are  not 
limited  to.  landslides,  avalanches,  debris 
slides  and  flows,  soil  fluction.  block 
sliding,  and  rock  fall. 

(5)  karst  terranes  means  areas  where 
karst  topography,  with  its  characteristic 
surface  and  subterranean  features,  is 
developed  as  the  result  of  dissolution  of 
limestone,  dolomite,  or  other  soluble 
rock.  Characteristic  physiographic 
features  present  in  karst  terranes 
include,  but  are  not  limited  to.  sinkholes, 
sinking  streams,  caves,  large  springs, 
and  blind  valleys. 

§  258. 1 6    Cloturt  of  axisting  municipal 
solid  waste  landfill  units. 

(a)  Existing  MSWLF  units  that  cannot 
make  the  demonstration  specified  in 

§  258.10(a),  pertaining  to  airports. 
§  258.11(a).  pertaining  to  floodplains.  or 
§  258.15(a).  pertaining  to  unstable  areas, 
must  close  by  October  9, 1996,  in 
accordance  with  §  258.60  of  this  part 
and  conduct  post-closure  activities  in 
accordance  with  §  258.81  of  this  part. 

(b)  The  deadline  for  closure  required 
by  paragraph  (a)  of  this  section  may  be 
extended  up  to  two  years  if  the  owner  or 
operator  demonstrates  to  the  Director  of 
an  approved  State  that: 

(1)  There  is  no  available  alternative 
disposal  capacity; 

(2)  There  is  no  immediate  threat  to 
human  health  and  the  environment. 

Note  to  Subpart  B:  Owners  or  operators  of 
MSWLFs  should  be  aware  that  a  State  in 
which  their  landfill  is  located  or  is  to  be 
located,  may  have  adopted  a  state  wellhead 
protection  program  in  accordance  with 
section  1428  of  the  Safe  Drinking  Water  Act. 
Such  state  wellhead  protection  programs  may 
impose  additional  requirements  on  owners  or 
operators  of  MSWLf  s  than  those  set  forth  in 
this  part. 

§258.17-258.19    [Reserved]. 
Subpart  C— Operating  Criteria 

§  258.20    Procedures  for  excluding  the 
receipt  of  ha2ardous  waste. 

(a)  Owners  or  operators  of  all  MSWLF 
units  must  implement  a  program  at  the 
facility  for  detecting  and  preventing  the 
disposal  of  regulated  hazardous  wastes 
as  defined  in  part  261  of  this  chapter  and 
polychlorinated  biphenyls  (PCB)  wastes 
as  defined  in  part  761  of  this  chapter. 
This  program  must  include,  at  a 
minimum: 

(1)  Random  inspections  of  incoming 
loads  unless  the  owner  or  operator  takes 
other  steps  to  ensure  that  incoming 
loads  do  not  contain  regulated 
hazardous  wastes  or  PCB  wastes; 

(2)  Records  of  any  inspections; 

(3)  Training  of  facility  personnel  to 
recognize  regulated  hazardous  waste 
and  PCB  wastes;  and 


(4)  Notification  of  State  Director  of 
authorized  States  under  Subtitle  C  of 
RCRA  or  the  EPA  Regional 
Administrator  if  in  an  unauthorized 
State  if  a  regulated  hazardous  waste  or 
PCB  waste  is  discovered  at  the  facility. 

(b)  For  purposes  of  this  section. 
regulated  hazardous  waste  means  a 
solid  waste  that  is  a  hazardous  waste, 
as  defined  in  40  CFR  261.3.  that  is  not 
excluded  from  regulation  as  a  hazardous 
waste  under  40  CFR  261.4(b)  or  was  not 
generated  by  a  conditionally  exempt 
small  quantity  generator  as  defined  in 
§  261.5  of  this  chapter. 

S  258.21    Cover  material  requirements. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  owners  or 
operators  of  all  MSWLf  units  must 
cover  disposed  solid  waste  with  six 
inches  of  earthen  material  at  the  end  of 
each  operating  day.  or  at  more  frequent 
intervals  if  necessary,  to  control  disease 
vectors,  fires,  odors,  blowing  litter,  and 
scavenging. 

(b)  Alternative  materials  of  an 
alternative  thickness  (other  than  at  least 
six  inches  of  earthen  material)  may  be 
approved  by  the  Director  of  an  approved 
State  if  the  owner  or  operator 
demonstrates  that  the  alternative 
material  and  thickness  control  disease 
vectors,  fires,  odors,  blowing  litter,  and 
scavenging  without  presenting  a  threat 
to  human  health  and  the  environment. 

(c)  The  Director  of  an  approved  State 
may  grant  a  temporary  waiver  fi-om  the 
requirement  of  paragraph  (a)  and  (b)  of 
this  section  if  the  owner  or  operator 
demonstrates  that  there  are  extreme 
seasonal  climatic  conditions  that  make 
meeting  such  requirements  impractical. 

§  258. 22    Disease  vector  control. 

(a)  Owners  or  operators  of  all  MSWLF 
units  must  prevent  or  control  on-site 
populations  of  disease  vectors  using 
techniques  appropriate  for  the 
protection  of  human  health  and  the 
environment. 

(b)  For  purposes  of  this  section, 
disease  vectors  means  any  rodents, 
files,  mosquitoes,  or  other  animals, 
including  insects,  capable  of 
transmitting  disease  to  humans. 

§  258.23    Explosive  gases  control 

(a)  Owners  or  operators  of  all  MSWLF 
units  must  ensure  that: 

(1)  The  concentration  of  methane  gas 
generated  by  the  facility  does  not 
exceed  25  percent  of  the  lower  explosive 
limit  for  methane  in  facility  structures 
(excluding  gas  control  or  recovery 
system  components);  and 

(2)  The  concentration  of  methane  gas 
does  not  exceed  the  lower  explosive 


limit  for  methane  at  the  facility  property 
boundary. 

(b)  Owners  or  operators  of  all  MSWLF 
units  must  implement  a  routine  methane 
monitoring  program  to  ensure  that  the 
standards  of  paragraph  (a)  of  this 
section  are  met. 

(1)  The  type  and  frequency  of 
monitoring  must  be  determined  based 
on  the  following  factors: 

(i)  Soil  conditions; 

(ii)  The  hydrogeologic  conditions 
surrounding  the  facility; 

(iii)  The  hydraulic  conditions 
surrounding  the  facility;  and 

(iv)  The  location  of  facility  structures 
and  property  boundaries. 

(2)  The  minimum  frequency  of 
monitoring  shall  be  quarterly. 

(c)  If  methane  gas  levels  exceeding 
the  limits  specified  in  paragraph  (a)  of 
this  section  are  detected,  the  owner  or 
operator  must: 

(1)  Immediately  take  all  necessary 
steps  to  ensure  protection  of  human 
health  and  notify  the  State  Director; 

(2)  Within  seven 'days  of  detection, 
place  in  the  operating  record  the 
methane  gas  levels  detected  and  a 
description  of  the  steps  taken  to  protect 
human  health;  and 

(3)  Within  60  days  of  detection, 
implement  a  remediation  plan  for  the 
methane  gas  releases,  place  a  copy  of 
the  plan  in  the  operating  record,  and 
notify  the  State  Director  that  the  plan 
has  been  implemented.  The  plan  shall 
describe  the  nature  and  extent  of  the 
problem  and  the  proposed  remedy. 

(4)  The  Director  of  an  approved  State 
may  establish  alternative  schedules  for 
demonstrating  compliance  with 
paragraphs  (c)  (2)  and  (3)  of  this  section. 

(d)  For  purposes  of  this  section,  lower 
explosive  limit  means  the  lowest 
percent  by  volume  of  a  mixture  of 
explosive  gases  in  air  that  will 
propagate  a  flame  at  25°C  and 
atmospheric  pressure. 

§258.24    Air  criteria. 

(a)  Owners  or  operators  of  all 
MSWLFs  must  ensure  that  the  units  not 
violate  any  applicable  requirements 
developed  under  a  State  Implementation 
Plan  (SIP)  approved  or  promulgated  by 
the  Administrator  pursuant  to  section 
110  of  the  Clean  Air  Act,  as  amended. 

(b)  Open  burning  of  solid  waste, 
except  for  the  infrequent  burning  of 
agricultural  wastes,  silvicultural  wastes, 
landclearing  debris,  diseased  trees,  or 

jdebris  from  emergency  cleanup 
operations,  is  prohibited  at  all  MSWLF 
units. 
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§  25S.25    Access  requlrsmsnts. 

Owners  or  operators  of  all  MSWLF 
units  must  control  public  access  and 
prevent  unauthorized  vehicular  traffic 
and  illegal  dumping  of  wastes  by  using 
artificial  barriers,  natural  barriers,  or 
both,  as  appropriate  to  protect  human 
health  and  the  environment. 

§  258.25    Run-on/run-off  control  systems. 

(a)  Owners  or  operators  of  all  MSWLF 
units  must  design,  construct,  and 
maintain: 

(1)  A  run-on  control  system  to  prevent 
flow  onto  the  active  portion  of  the 
landfill  during  the  peak  discharge  from  a 
25-year  storm; 

(2)  A  run-off  control  system  from  the 
active  portion  of  the  landfill  to  collect 
and  control  at  least  the  water  volume 
resulting  from  a  24-hour,  25-year  storm. 

(b)  Run-off  from  the  active  portion  of 
the  landftU  unit  must  be  handled  in 
accordance  with  S  258.27(a)  of  this  part. 

§  25S.27    Surface  water  requirements. 
MSWLF  units  shall  not: 

(a)  Cause  a  discharge  of  pollutants 
into  waters  of  the  United  States, 
including  wetlands,  that  violates  any 
requirements  of  the  Clean  Water  Act, 
including,  but  not  limited  to,  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES) 
requirements,  pursuant  to  section  402. 

(b)  Cause  the  discharge  of  a  nonpoint 
source  of  pollution  to  waters  of  the 
United  States,  including  wetlands,  that 
violates  any  requirement  of  an  area- 
wide  or  State-wide  water  quality 
management  plan  that  has  been 
approved  under  section  208  or  319  of  the 
Clean  Water  Act.  as  amended. 

§258.28    Uqulds  restrictions. 

(a)  Bulk  or  noncontainerized  liquid 
waste  may  not  be  placed  in  MSWLF 
units  unless: 

(1)  The  waste  is  household  waste 
other  than  septic  waste:  or 

(2]  The  waste  is  leachate  or  gas 
'  condensate  derived  from  the  MSWLF 
unit  and  the  MSWLF  unit  whether  it  is  a 
new  or  existing  MSWLF,  or  lateral 
expansion,  is  designed  with  a  composite 
liner  and  leachate  collection  system  as 
described  in  S  258.40(a)[2]  of  this  part. 
The  owner  or  operator  must  place  the 
demonstration  in  the  operating  record 
and  notify  the  State  Director  that  it  has 
been  placed  in  the  operating  record. 

(b)  Containers  holding  liquid  waste 
may  not  be  placed  in  a  MSWLF  unit 
unless: 

(1)  The  container  is  a  small  container 
similar  in  size  to  that  normally  found  in 
household  waste: 

(2)  The  container  is  designed  to  hold 
liquids  for  use  other  than  storage;  or 


(3J  The  waste  is  household  waste, 
(c)  For  purposes  of  this  section: 

(1)  Liquid  waste  means  any  waste 
material  that  is  determined  to  contain 
"free  liquids"  as  defmed  by  Method  9095 
(Paint  Filter  Liquids  Test),  as  described 
in  'Test  Methods  for  Evaluating  Solid 
Wastes,  Physical/Chemical  Methods" 
(EPA  Pub.  No.  SW-846). 

(2)  Gas  condensate  means  the  liquid 
generated  as  a  result  of  gas  recovery 
process{es)  at  the  MSWLF  unit. 

§  258.29    Recorditeeptng  requirements. 

(a)  The  owner  or  operator  of  a 
MSWLF  unit  must  record  and  retain 
near  the  facility  in  an  operating  record 
or  in  an  alternative  location  approved 
by  the  Director  of  an  approved  State  the 
following  infocmation  as  it  becomes 
available: 

(1)  Any  location  restriction 
demonstration  required  under  subpart  B 
of  this  part; 

(2)  Inspection  records,  training 
procedures,  and  notification  procedures 
required  in  S  258.20  of  this  part; 

(3)  Gas  monitoring  results  from 
monitoring  and  any  remediation  plans 
required  by  §  258.23  of  this  part; 

(4)  Any  MSWLF  unit  design 
documentation  for  placement  of 
leachate  or  gas  condensate  in  a  MSWLF 
unit  as  required  under  {  258.28(a)(2)  of 
this  part; 

(5)  Any  demonstration,  certification, 
finding,  monitoring,  testing,  or  analytical 
data  required  by  subpart  E  of  this  part 

(6)  Closure  and  post-closure  care 
plans  and  any  monitoring,  testing,  or 
analytical  data  as  required  by  §§  258.60 
and  258.61  of  this  part:  and 

(7)  Any  cost  estimates  and  fmancial 
assurance  documentation  required  by 
subpart  G  of  this  part. 

(8)  Any  information  demonstrating 
compliance  with  small  community 
exemption  as  required  by  {  258.1(f)(2). 

(b)  The  owner/operator  must  notify 
the  State  Director  when  the  documents 
from  paragraph  (a)  of  this  section  have 
been  placed  or  added  to  the  operating 
record,  and  all  information  contained  in 
the  operating  record  must  be  furnished 
upon  request  to  the  State  Director  or  be 
made  available  at  all  reasonable  times 
for  inspection  by  the  State  Director. 

(c)  The  Director  of  an  approved  State 
can  set  alternative  schedules  for 
recordkeeping  and  notification 
requirements  as  specified  in  paragraphs 
(a)  and  (b)  of  this  section,  except  for  the 
notification  requirements  in  S  258.10(b) 
and  S  258.55(g)(l)(iii). 


S  258.30-258.39    [Reserved]. 
Subpart  D— Design  Criteria 

S  258.40    Design  criteria. 

(a)  New  MSWLF  units  and  lateral 
expansions  shall  be  constructed: 

(1)  In  accordance  with  a  design 
approved  by  the  Director  of  an  approved 
State  or  as  specified  in  S  258.40(e)  for 
unapproved  States.  The  design  must 
ensure  that  the  concentration  values 
listed  in  Table  1  of  this  section  will  not 
be  exceeded  in  the  uppermost  aquifer  at 
the  relevant  point  of  compliance,  as 
specified  by  the  Director  of  an  approved 
State  under  paragraph  (d)  of  this 
section,  or 

(2)  With  a  composite  liner,  as  defined 
in  paragraph  (b)  of  this  section  and  a 
leachate  collection  system  that  is 
designed  and  constructed  to  maintain 
less  than  a  30-cm  depth  of  leachate  over 
the  liner. 

(b)  For  purposes  of  this  section, 
composite  liner  means  a  system 
consisting  of  two  components;  the  upper 
component  must  consist  of  a  minimum 
30-mil  flexible  membrane  hner  (FML), 
and  the  lower  component  must  consist 
of  at  least  a  two-foot  layer  of  compacted 
soil  with  a  hydraulic  conductivity  of  no 
more  than  1  x  10'  ^  cm/sec.  FML 
components  consisting  of  high  density 
polyethylene  (HDPE)  shall  be  at  least 
60-mil  thick.  The  FML  component  must 
be  installed  in  direct  and  uniform 
contact  with  the  compacted  soil 
component. 

(c)  When  approving  a  design  that 
complies  with  paragraph  (a)(1)  of  this 
section,  the  Director  of  an  approved 
State  shall  consider  at  least  the 
following  factors: 

(1)  The  hydrogeologic  characteristics 
of  the  facility  and  surrounding  land; 

(2)  The  climatic  factors  of  the  area; 
and 

(3)  The  volume  and  physical  and 
chemical  characteristics  of  the  leachate. 

(d)  The  relevant  point  of  compliance 
specified  by  the  Director  of  an  approved 
State  shall  be  no  more  than  150  meters 
from  the  waste  management  unit 
boundary  and  shall  be  located  on  land 
ov\med  by  the  owner  of  the  MSWLF  unit. 
In  determining  the  relevant  point  of 
compliance  State  Director  shall  consider 
at  least  the  following  factors: 

(1)  The  hydrogeologic  characteristics 
of  the  facility  and  surrounding  land: 

(2)  The  volume  and  physical  and 
chemical  characteristics  of  the  leachate: 

(3)  The  quantity,  quality,  and 
direction,  of  flow  of  ground  water. 

(4)  The  proximity  and  withdrawal  rate 
of  the  ground-water  users: 
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(5)  The  availability  of  alternative 
drinking  water  supplies; 

(6)  The  existing  quality  of  the  ground 
water,  including  other  sources  of 
contamination  and  their  cumulative 
impacts  on  the  ground  water,  and 
whether  the  ground  water  is  currently 
used  or  reasonably  expected  to  be  used 
for  drinking  water 

(7)  Public  health,  safety,  and  welfare 
effects;  and 

(8)  Practicable  capability  of  the  owner 
or  operator. 

(e)  If  EPA  does  not  promulgate  a  rule 
establishing  the  procedures  and 
requirements  for  State  compliance  with 
RCRA  secUon  4005(c)(1)(B)  by  October 
9. 1993,  owners  and  operators  in 
unapproved  States  may  utilize  a  design 
meeting  the  performance  standard  in 
§  258.40(a)(1)  if  the  following  conditions 
are  met: 

(1)  The  State  determines  the  design 
meets  the  performance  standard  in 

§  258.40(a)(1); 

(2)  The  State  petitions  EPA  to  review 
its  determination;  and 

(3)  EPA  approves  the  State 
determination  or  does  not  disapprove 
the  determination  within  30  days. 

Note  to  subpart  D:  40  CFR  part  239  is 
reserved  to  establish  the  procedures  and 
requirements  for  State  compliance  with 
RCRA  section  4005(c)(1)(B). 
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Subpart  E— Ground-Water  Monitoring 
and  Corrective  Action 

§258.50    ApplkablUty. 

(a)  The  requirements  in  this  part  apply 
to  MSWLF  units,  except  as  provided  in 
paragraph  (b)  of  this  section. 


(b)  Ground-water  monitoring 
requirements  under  9  258.51  through 

§  258.55  of  this  part  may  be  suspended 
by  the  Director  of  an  approved  State  for 
a  MSWLF  unit  if  the  owner  or  operator 
can  demonstrate  that  there  is  no 
potential  for  migration  of  hazardous 
constituents  from  that  MSWLF  unit  to 
the  uppermost  aquifer  (as  defined  in 
§  258.2)  during  the  active  life  of  the  unit 
and  the  post-closure  care  period.  This 
demonstration  must  be  certified  by  a 
qualified  ground-water  scientist  and 
approved  by  the  Director  of  an  approved 
State,  and  must  be  based  upon: 

(1)  Site-specific  field  collected 
measurements,  sampling,  and  analysis 
of  physical,  chemical,  and  biological 
processes  affecting  contaminant  fate 
and  transport,  and 

(2)  Contaminant  fate  and  transport 
predictions  that  maximize  contaminant 
migration  and  consider  impacts  on 
human  health  and  enviroiuncnt. 

(c)  Owmers  and  operators  of  MSWLF 
units  must  comply  with  the  ground- 
water monitoring  requirements  of  this 
part  according  to  the  following  schedule 
unless  an  alternative  schedule  is 
specified  under  paragraph  (d)  of  this 
section: 

(1)  Existing  MSWLF  units  and  lateral 
expansions  less  than  one  mile  from  a 
drinking  water  intake  (surface  or 
subsurface)  must  be  in  compliance  with 
the  ground-water  monitoring 
requirements  specified  in  §§  258.51- 
258.55  by  October  9. 1996; 

(2)  Existing  MSWLF  units  and  lateral 
expansions  greater  than  one  mile  but 
less  than  two  miles  from  a  drinking 
water  intake  (siu^ace  or  subsurface) 
must  be  in  compliance  with  the  ground- 
water monitoring  requirements  specified 
in  §  I  258.51-258.55  by  October  9, 1995; 

(3)  Existing  MSWLF  units  and  lateral 
expansions  greater  than  two  miles  from 
a  drinking  water  intake  (surface  or 
subsurface)  must  be  in  compliance  with 
the  ground-water  monitoring 
requirements  specified  in  §§  258.51- 
258.55  by  October  9, 1996. 

(4)  New  MSWLF  units  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  specified  in 
§  §  25&51-258.55  before  waste  can  be 
placed  in  the  unit. 

(d)  The  Director  of  an  approved  State 
may  specify  an  alternative  schedule  for 
the  owners  or  operators  of  existing 
MSWLF  units  and  lateral  expansions  to 
comply  with  the  ground-water 
monitoring  requirements  specified  in 
§§  253.51-258.55.  This  schedule  must 
ensure  that  50  percent  of  all  existing 
MSWLF  units  are  in  compliance  by 
October  9, 1994  and  all  existing  MSWLF 
units  are  in  compliance  by  October  9, 
1996.  In  setting  the  compliance  schedule, 


the  Director  of  an  approved  State  must 
consider  potential  risks  posed  by  the 
unit  to  human  health  and  the 
environment.  The  following  factors 
should  be  considered  in  determining 
potential  risk: 

(1)  Proximity  of  human  and 
environmental  receptors; 

(2)  Design  of  the  MSWLF  unit; 

(3)  Age  of  the  MSWLF  unit; 

(4)  The  size  of  the  MSWLF  unit;  and 

(5)  Types  and  quantities  of  wastes 
disposed  including  sewage  sludge;  and 

(6)  Resource  value  of  the  underlying 
aquifer,  including: 

(i)  Current  and  future  uses; 

(ii)  Proximity  and  withdrawal  rate  of 
users;  and 

(iii)  Ground-water  quality  and 
quantity. 

(e)  Once  established  at  a  MSWLF 
unit,  ground-water  monitoring  shall  be 
conducted  throughout  the  active  life  and 
post-closure  care  period  of  that  MSWLF 
unit  as  specified  in  S  258.61. 

(f)  For  the  purposes  of  this  subpart,  a 
qualified  ground-water  scientist  is  a 
scientist  or  engineer  who  has  received  a 
baccalaureate  or  post-graduate  degree 
in  the  natural  sciences  or  engineering 
and  has  sufficient  training  and 
experience  in  groundwater  hydrology 
and  related  fields  as  mAy  be 
demonstrated  by  State  registration, 
professional  Certifications,  or 
completion  of  accredited  imiversity 
programs  that  enable  that  individual  to 
make  sound  professional  judgements 
regarding  ground-water  monitoring, 
contaminant  fate  and  transport,  and 
corrective-action. 

(g)  The  Director  of  an  approved  State 
may  establish  alternative  schedules  for 
demonstrating  compliance  with 

S  258.51(d)(2),  pertaining  to  notification 
of  placement  of  certification  in  operating 
record;  §  258.54(c)(1),  pertaining  to 
notification  that  statistically  significant 
increase  (SSI)  notice  is  in  operating 
record;  §  258.54(c}  (2)  and  (3),  pertaining 
to  an  assessment  monitoring  program; 
§  258.55(b).  pertaining  to  sampling  and 
analyzing  Appendix  II  constituents; 
§  258.55(d)(1),  pertaining  to  placement  of 
notice  (Appendix  n  constituents 
detected)  in  record  and  notification  of 
notice  in  record;  §  258.55(d)(2), 
pertaining  to  sampling  for  appendix  I 
and  II  to  this  part;  §  258.55(g),  pertaining 
to  notification  (and  placement  of  notice 
in  record)  of  SSI  above  ground- water 
protection  standard;  §§  258.55(g)(l)(iv) 
and  258.56(a),  pertaining  to  assessment 
of  corrective  measures;  §  258.57(a), 
pertaining  to  selection  of  remedy  and 
notification  of  placement  in  record; 
§  258.58(c)(4),  pertaining  to  notification 
of  placement  in  record  (alternative 
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corrective  action  measures);  and 
§  258.58(0.  pertaining  to  notification  of 
placement  in  record  (certification  of 
remedy  completed). 

§  256.51    Oround-water  monitortng 
systems. 

(a)  A  ground-water  monitoring  system 
must  be  installed  that  consists  of  a 
sufficient  number  of  wells,  installed  at 
appropriate  locations  and  depths,  to 
yield  ground-water  samples  from  the 
uppermost  aquifer  (as  defmed  in  S  258.2] 
that: 

(1)  Represent  the  quality  of 
background  ground  water  that  has  not 
been  affected  by  leakage  from  a  unit.  A 
determination  of  background  quality 
may  include  sampling  of  wells  that  are 
not  hydraulically  upgradient  of  the 
waste  management  area  where: 

(i)  Hydrogeologic  conditions  do  not  ■ 
allow  the  owner  or  operator  to 
determine  what  wells  are  hydraulically 
upgradient:  or 

(ii)  Sampling  at  other  wells  will 
provide  an  indication  of  background 
ground-water  quality  that  is  as 
representative  or  more  representative 
than  that  provided  by  the  upgradient 
wells;  and 

(2)  Represent  the  quality  of  ground 
water  passing  the  relevant  point  of 
compliance  specified  by  Director  of  an 
approved  State  under  §  258.40(d)  or  at 
the  waste  management  unit  boundary  in 
unapproved  States.  The  downgradient 
monitoring  system  must  be  installed  at 
the  relevant  point  of  compliance 
specified  by  the  Director  of  an  approved 
State  under  §  258.40(d)  or  at  the  waste 
management  unit  boundary  in 
unapproved'States  that  ensures 
detection  of  ground-water 
contamination  in  the  uppermost  aquifer. 
When  physical  obstacles  preclude 
installation  of  ground-water  monitoring 
wells  at  the  relevant  point  of  compliance 
at  existing  units,  the  down-gradient 
monitoring  system  may  be  installed  at 
the  closest  practicable  distance 
hydraulically  down-gradient  from  the 
relevant  point  of  compliance  specified 
by  the  Director  of  an  approved  State 
under  §  258.40  that  ensure  detection  of 
groundwater  contamination  in  the 
uppermost  aquifer. 

(b)  The  Director  of  an  approved  State 
may  approve  a  multiunit  ground-water 
monitoring  system  instead  of  separate 
ground-water  monitoring  systems  for 
each  MSWLf  unit  when  the  facility  has 
several  units,  provided  the  multi-unit 
ground-water  monitoring  system  meets 
the  requirement  of  §  258.51(a)  and  will 
be  as  protective  of  human  health  and 
the  environment  as  individual 
monitoring  systems  for  each  MSWLP 
unit,  based  on  the  following  factors: 


(1)  Number,  spacing,  and  orientation 
of  the  MSWLF  units; 

(2)  Hydrogeologic  setting; 

(3)  Site  history; 

(4)  Engineering  design  of  the  MSWLF 
units,  and 

(5)  Type  of  waste  accepted  at  the 
MSWLF  units. 

(c)  Monitoring  wells  must  be  cased  in 
a  manner  that  maintains  the  integrity  of 
the  monitoring  well  bore  hole.  This 
casing  must  be  screened  or  perforated 
and  packed  vn\h  gravel  or  sand,  where 
necessary,  to  enable  collection  of 
ground-water  samples.  The  annular 
space  (i.e.,  the  space  between  the  bore 
hole  and  well  casing)  above  the 
sampling  depth  must  be  sealed  to 
prevent  contamination  of  samples  and 
the  ground  water. 

(1)  The  owner  or  operator  must  notify 
the  State  Director  that  the  design, 
installation,  development,  and 
decommission  of  any  monitoring  wells, 
piezometers  and  other  measurement, 
sampling,  and  analytical  devices 
documentation  has  been  placed  in  the 
operating  record;  and 

(2)  The  monitoring  wells,  piezometers, 
and  other  measurement,  sampling,  and 
analytical  devices  must  be  operated  and 
maintained  so  that  they  perform  to 
design  specifications  throughout  the  life 
of  the  monitoring  program. 

(d)  The  number,  spacing,  and  depths 
of  monitoring  systems  shall  be: 

(1)  Determined  based  upon  site- 
specific  technical  information  that  must 
include  thorough  characterization  of: 

(i)  Aquifer  thickness,  ground-water 
flow  rate,  ground-water  flow  direction 
including  seasonal  and  temporal 
fluctuations  in  ground-water  flow;  and 

(ii)  Saturated  and  unsaturated 
geologic  units  and  fill  materials 
overlying  the  uppermost  aquifer, 
materials  comprising  the  uppermost 
aquifer,  and  materials  comprising  the 
confining  unit  defining  the  lower 
boundary  of  the  uppermost  aquifen 
including,  but  not  limited  to: 
Thicknesses,  stratigraphy,  lithology, 
hydraulic  conductivities,  porosities  and 
effective  porosities. 

(2)  Certified  by  a  qualified  ground- 
water scientist  or  approved  by  the 
Director  of  an  approved  State.  Within  14 
days  of  this  certification,  the  owner  or  • 
operator  must  notify  the  State  Director 
that  the  certification  has  been  placed  in 
the  operating  record: 

§258.52    [Reswved]. 

9  258.53    Ground-water  sampling  and 
analysis  requirements. 

(a)  The  ground-water  monitoring 
program  must  include  consistent 
sampling  and  analysis  procedures  that 


are  designed  to  ensure  monitoring 
results  that  provide  an  accurate 
representation  of  ground-water  quality 
at  the  background  and  downgradient 
wells  installed  in  compliance  with 
S  258.51(a)  of  this  part.  The  owner  or 
operator  must  notify  the  State  Director 
that  the  sampling  and  analysis  program 
documentation  has  been  placed  in  the 
operating  record  and  the  program  must 
include  procedures  and  techniques  for  . 

(1)  Sample  collection; 

(2)  Sample  preservation  and  shipment; 

(3)  Analytical  procedures; 

(4)  Chain  of  custody  control;  and 

(5)  Quality  assurance  and  quality 
control. 

(b)  The  ground-water  monitoring 
program  must  include  sampling  and 
analytical  methods  that  are  appropriate 
for  ground-water  sampling  and  that 
accurately  measure  hazardous 
constituents  and  other  monitoring 
parameters  in  ground-water  samples. 
Ground-water  samples  shall  not  be 
field-filtered  prior  to  laboratory 
analysis. 

(c)  The  sampling  procedures  and 
frequency  must  be  protective  of  human 
health  and  the  environment. 

(d)  Ground-water  elevations  must  be 
measured  in  each  well  immediately 
prior  to  purging,  each  time  ground  water 
is  sampled.  The  owner  or  operator  must 
determine  the  rate  and  direction  of 
ground-water  flow  each  time  ground 
water  is  sampled.  Ground-water 
elevations  in  wells  which  monitor  the 
same  waste  management  area  must  be 
measured  within  a  period  of  time  short 
enough  to  avoid  temporal  variations  in 
ground-water  flow  which  could  preclude 
accurate  determination  of  ground-water 
flow  rate  and  direction. 

(e)  The  owner  or  operator  must 
establish  background  ground-water 
quality  in  a  hydraulically  upgradient  or 
background  well(s}  for  each  of  the 
monitoring  parameters  or  constituents 
required  in  the  particular  ground-water 
monitoring  program  that  applies  to  the 
MSWLF  unit,  as  determined  under 

S  258.54(a)  or  §  258.55(a)  of  this  part. 
Background  ground-water  quality  may 
be  established  at  wells  that  are  not 
located  hydraulically  upgradient  from 
the. MSWLF  unit  if  it  meets  the 
requirements  of  {  258.51(a)(1). 

(f)  The  number  of  samples  collected  to 
establish  ground-water  quality  data 
must  be  consistent  with  the  appropriate 
statistical  procedures  determined 
pursuant  to  paragraph  (g)  of  this  section. 
The  sampling  procedures  shall  be  those 
specified  under  §  258.54(b)  for  detection 
monitoring,  S  258.55  (b)  and  (d)  for 
assessment  monitoring,  and  S  258.56(b) 
of  corrective  action. 


51024       Federal  Register  /  Vol.  56.  No.  196  /  Wednesday.  October  9.  1991  /  Rules  and  Regulations 


(g)  The  owner  or  operator  must 
specify  in  the  operating  record  one  of 
the  following  statistical  methods  to  be 
used  in  evaluating  ground-water 
monitoring  data  for  each  hazardous 
constituent.  The  statistical  test  chosen 
shall  be  conducted  separately  for  each 
hazardous  constituent  in  each  well.     . 

(1)  A  parametric  analysis  of  variance 
(ANOVA)  followed  by  multiple 
comparisons  procedures  to  identify 
statistically  significant  evidence  of 
contamination.,-The  method  must 
include  estimation  and  testing  of  the 
contrasts  between  each  compliance 
well's  mean  and  the  background  mean 
levels  for  each  constituent. 

(2)  An  analysis  of  variance  (ANOVA) 
based  on  ranks  followed  by  multiple 
comparisons  procedures  to  identify 
statistically  significant  evidence  of 
contamination.  The  method  must 
include  estimation  and  testing  of  the 
contrasts  between  each  compliance 
well's  median  and  the  background 
median  levels  for  each  constituent. 

(3)  A  tolerance  or  prediction  interval 
procedure  in  which  an  interval  for  each 
constituent  is  established  from  the 
distribution  of  the  background  data,  and 
the  level  of  each  constituent  in  each 
compliance  well  is  compared  to  the 
upper  tolerance  or  prediction  limit. 

(4)  A  control  chart  approach  that  gives 
control  limits  for  each  constituent. 

(5)  Another  statistical  test  method 
that  meets  the  performance  standards  of 
§  258.53(h).  The  owner  or  operator  must 
place  a  justification  for  this  alternative 
in  the  operating  record  and  notify  the 
State  Director  of  the  use  of  this 
alternative  test  The  justification  must 
demonstrate  that  the  alternative  method 
meets  the  performance  standards  of 

§  258.53(h). 

(h)  Any  statistical  method  chosen 
under  j  258.53(g)  shall  comply  with  the 
following  performance  standards,  as 
appropriate: 

(1)  The  statistical  method  used  to 
evaluate  ground-water  monitoring  data 
shall  be  appropriate  for  the  distribution 
of  chemical  parameters  or  hazardous 
constituents.  If  the  distribution  of  the 
chemical  parameters  or  hazardous 
constituents  is  shown  by  the  owner  or 
operator  to  be  inappropriate  for  a 
normal  theory  test,  then  the  data  should 
be  transformed  or  a  distribution-free 
theory  test  should  be  used.  If  the 
distributions  for  the  constituents  differ, 
more  than  one  statistical  method  may  be 
needed. 

(2)  If  an  individual  well  comparison 
procedure  is  used  to  compare  an 
individual  compliance  well  constituent 
concentration  with  background 
constituent  concentrations  or  a  ground- 
water protection  standard,  the  test  shall 


be  done  at  a  Type  I  error  level  no  less 
than  0.01  for  each  testing  period.  If  a 
multiple  comparisons  procedure  is  used, 
the  Type  I  experiment  wise  error  rate  for 
each  testing  period  shall  be  no  less  than 
0.05;  however,  the  Type  I  error  of  no  less 
than  0.01  for  individual  well 
comparisons  must  be  maintained.  This 
performance  standard  does  not  apply  to 
tolerance  intervals,  prediction  intervals, 
or  control  charts. 

(3)  If  a  control  chart  approach  is  used 
to  evaluate  ground-water  monitoring 
data,  the  specific  type  of  control  chart 
and  its  associated  parameter  values 
shall  be  protective  of  human  health  and 
the  environment.  The  parameters  shall 
be  determined  after  considering  the 
number  of  samples  in  the  background 
data  base,  the  data  distribution,  and  the 
range  of  the  concentration  values  for 
each  constituent  of  concern. 

(4)  If  a  tolerance  interval  or  a 
predictional  interval  is  used  to  evaluate 
ground-water  monitoring  data,  the  levels 
of  confidence  and,  for  tolerance 
intervals,  the  percentage  of  the 
population  that  the  interval  must 
contain,  shall  be  protective  of  human 
health  and  tlie  environment.  These 
parameters  shall  be  determined  after 
considering  the  number  of  samples  in 
the  background  data  base,  the  data 
distribution,  and  the  range  of  the 
concentration  values  for  each 
constituent  of  concern. 

(5)  The  statistical  method  shall 
account  for  data  below  the  limit  of 
detection  with  one  or  more  statistical 
procedures  that  are  protective  of  human 
health  and  the  environment.  Any 
practical  quantitation  limit  (pql)  that  is 
used  in  the  statistical  method  shall  be 
the  lowest  concentration  level  that  can 
be  rehably  achieved  within  specified 
limits  of  precision  and  accuracy  during 
routine  laboratory  operating  conditions 
that  are  available  to  the  facility. 

(6)  If  necessary,  the  statistical  method  • 
shall  include  procedures  to  control  or 
correct  for  seasonal  and  spatial 
variability  as  well  as  temporal 
correlation  in  the  data. 

(i)  The  owner  or  operator  must 
determine  whether  or  not  there  is  a 
statistically  significant  increase  over 
background  values  for  each  parameter 
or  constituent  required  in  the  particular 
ground-water  monitoring  program  that 
applies  to  the  MSWLF  unit,  as 
determined  under  §S  258.54(a)  or 
258.55(a)  of  this  part. 

(1)  In  determining  whether  a 
statistically  significant  increase  has 
occurred,  the  owner  or  operator  must 
compare  the  ground-water  quality  of 
each  parameter  or  constituent  at  each 
monitoring  well  designated  pursuant  to 
§  258.51(a)(2)  to  the  background  value  of 


that  constituent,  according  to  the 
statistical  procedures  and  performance 
standards  specified  under  paragraphs 
(g)  and  (h)  of  this  section. 

(2)  Within  a  reasonable  period  of  time 
after  completing  sampling  and  analysis, 
the  owner  or  operator  must  determine 
whether  there  has  been  a  statistically 
significant  increase  over  background  at 
each  monitoring  well. 

§  258.54    Detection  monttoring  program. 

(a)  Detection  monitoring  is  required  at 
MSWLF  units  at  all  ground-water 
monitoring  wells  defined  under 
§S  258.51  (a)(1)  and  (a)(2)  of  this  part.  At 
a  minimum,  a  detection  monitoring 
program  must  include  the  monitoring  for 
the  constituents  listed  in  appendix  I  to 
this  part. 

(1)  The  Director  of  an  approved  State 
may  delete  any  of  the  appendix  I 
monitoring  parameters  for  a  MSWLF 
unit  if  it  can  be  shown  that  the  removed 
constituents  are  not  reasonably 
expected  to  be  in  or  derived  from  the 
waste  contained  in  the  unit 

(2)  The  Director  of  an  approved  State 
may  establish  an  alternative  list  of 
inorganic  indicator  parameters  for  a 
MSWLF  unit,  in  lieu  of  some  or  all  of  the 
heavy  metals  (constituents  1-15  in 
appendix  I  to  this  part),  if  the  alternative 
parameters  provide  a  reliable  indication 
of  inorganic  releases  from  the  MSWLF 
unit  to  the  ground  water.  In  determining 
alternative  parameters,  the  Director 
shall  consider  the  following  factors: 

(i)  The  types,  quantities,  and 
concentrations  of  constituents  in  wastes 
managed  at  the  MSWLF  unit; 

(ii)  The  mobihty,  stability,  and 
persistence  of  waste  constituents  or 
their  reaction  products  in  the 
unsaturated  zone  beneath  the  MSWLF 
unit; 

(iii)  The  detectability  of  indicator 
parameters,  waste  constituents,  and 
reaction  products  in  the  ground  water; 
and 

(iv)  The  concentration  or  values  and 
coefficients  of  variation  of  monitoring 
parameters  or  constituents  in  the 
groundwater  background. 

(b)  The  monitoring  frequency  for  all 
constituents  listed  in  appendix  I  to  this 
part,  or  in  the  alternative  list  approved 
in  accordance  with  paragraph  (a)(2)  of 
this  section,  shall  be  at  least  semiannual 
during  the  active  life  of  the  facility 
(including  closure)  and  the  post-closure 
period.  A  minimum  of  four  independent 
samples  from  each  well  (background 
and  downgradient)  must  be  collected 
and  analjrzed  for  the  appendix  I 
constituents,  or  the  alternative  Hst 
approved  in  accordance  with  paragraph 
(a)(2)  of  this  section,  during  the  first 
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Bemiannual  sampling  event.  At  least  one 
sample  from  each  well  (backgroond  and 
downgradient]  must  be  oollected  and 
analyzed  during  subsequent  semiannual 
sampling  events.  The  Director  of  an 
approved  State  may  specify  an 
appropriate  alternative  frequency  for 
repeated  sampling  and  analysis  for 
appendix  I  constituents,  or  the 
alternative  list  approved  in  accordance 
with  paragraph  (a)(2)  of  this  section, 
during  the  active  life  (including  closure] 
and  the  post-closure  care  period.  The 
alternative  frequency  during  the  active 
Ufe  (including  closure)  shall  be  no  less 
than  annual.  The  alternative  frequency 
shall  be  based  on  consideration  of  the 
following  factors: 

(1)  Lithology  of  the  aquifer  and 
unsaturated  zone; 

(2)  Hydraulic  conductivity  of  the 
aquifer  and  unsaturated  zone; 

(3)  Ground-water  flow  rates; 

(4)  Minimum  distance  between 
upgradient  edge  of  the  MSWLF  unit  and 
downgradient  monitoring  well  screen 
(minimum  distance  of  travel);  and 

(5)  Resource  value  of  the  aquifer, 
(c)  If  the  owner  or  operator 

datermines,  pursuant  to  §  258.53(g)  of 
this  part,  that  there  is  a  statistically 
significant  increase  over  background  for 
one  or  more  of  the  constituents  Hsted  in 
appendix  I  to  this  part  or  in  the 
alternative  list  approved  in  accordance 
with  paragraph  (aK2)  of  this  section,  at 
any  monitoring  well  at  the  boundary 
specified  under  5  258.51(a)(2),  the  owner 
or  operator: 

(1)  Must,  within  14  days  of  this 
finding,  place  a  notice  in  the  operating 
record  indicating  which  constituents 
have  shown  statistically  significant 
changes  from  background  levels,  and 
notify  the  State  director  that  this  notice 
was  placed  in  the  operating  record;  and 

(2)  Must  establish  an  assessment 
monitoring  program  meeting  the 
requirements  of  I  258.55  of  this  part 
within  90  days  except  as  provided  for  in 
paragraph  (c)(3]  of  this  section. 

(3)  The  owner/operator  may 
demonstrate  that  a  source  other  than  a 
MSWLF  unit  caused  the  contamination 
or  that  the  statistically  significant 
increase  resulted  from  error  in  sampling, 
analysis,  statistical  evaluation,  or 
natural  variation  In  groimd-water 
quality.  A  report  documenting  this 
demonstration  must  be  certified  by  a 
qualified  ground-water  scientist  or 
approved  by  the  Director  of  an  approved 
State  and  be  placed  m  the  operating 
record.  If  a  successful  demonstration  is 
made  and  documented,  the  owner  or 
operator  may  continue  detection 
monitoring  as  specified  in  this  section. 
If,  after  90  days,  «  successful 
demonstration  is  not  made,  the  owner  or 


operator  must  initiate  an  assessment 
monitoring  program  as  required  in 
§  258.55. 

§  258.SS    AsMssmenI  nonHoring  program. 

(a)  Assessment  monitoring  is  required 
whenever  a  statistically  significant 
increase  over  background  has  been 
detected  for  one  or  more  of  the 
constituents  listed  in  the  appendix  i  to 
this  part  or  in  the  alternative  list 
approved  in  accordance  with 

§  258.54(a)(2). 

(b)  Within  90  days  of  triggering  an 
assessment  monitoring  program,  and 
annually  thereafter,  the  owner  or 
operator  must  sample  and  analyze  the 
gro\md  water  for  all  constituents 
identified  in  appendix  II  to  this  part.  A 
minimum  of  one  sample  from  each 
downgradient  well  must  be  collected 
and  analyzed  during  each  sampling 
event.  For  any  constituent  detected  in 
the  downgradient  wells  as  a  result  of  the 
complete  appendix  II  analysis,  a 
minimum  of  four  independent  samples 
from  each  well  (background  and 
downgradient)  must  be  collected  and 
analyzed  to  establish  backgrotmd  for  the 
constituents.  The  Director  of  an 
approved  State  may  specify  an 
appropriate  subset  of  wells  to  be 
sampled  and  analyzed  for  appendix  U 
constituents  during  assessment 
monitoring.  The  Director  of  an  approved 
State  may  delete  any  of  the  appendix  II 
monitoring  parameters  for  a  MSWLF 
unit  if  it  can  be  shown  that  the  removed 
constituents  are  not  reasonably 
expected  to  be  in  or  derived  from  the 
waste  contained  in  the  unit 

(c)  The  Director  of  an  approved  State 
may  specify  an  appropriate  alternate 
frequency  for  repeated  sampling  and 
analysis  for  the  full  set  of  appendix  II 
constituents  required  by  §  258.55(b)  of 
this  part,  during  the  active  life  (including 
closure]  and  post-closure  care  of  the  unit 
considering  the  following  factors: 

(1)  Lithology  of  the  aquifer  and 
unsaturated  zone: 

(2)  Hydrauhc  conductivity  of  the 
aquifer  and  unsaturated  zone; 

(3)  Groimd-water  flow  rates: 

(4)  Minimum  distance  between 
upgradient  edge  of  the  MSWLF  unit  and 
downgradient  monitoring  well  screen 
(minimum  distance  of  travel); 

(5)  Resource  value  of  the  aquifer  and 

(6)  Nature  (fate  and  transport)  of  any 
constituents  detected  in  response  to  this 
section. 

(d)  After  obtaining  the  results  from  the 
initial  or  subsequent  sampling  events 
required  in  paragraph  (b)  of  this  section, 
the  owner  or  operator  must: 

(1)  Within  14  days,  place  •  notice  in 
the  operating  record  Identifying  the 
appendix  11  constituents  that  have  been 


detected  and  notify  the  State  Director 
that  this  notice  has  been  placed  in  the 
operating  record; 

(2)  Within  90  days,  and  on  at  least  a 
semiannual  basis  thereafter,  resample 
all  wells  specified  by  5  258.51(a), 
conduct  analyses  for  aH  constituents  in 
appendix  I  to  this  pari  or  in  the 
eltemative  list  approved  in  accordance 
with  !  258.54(a)(2),  and  for  those 
constituents  in  appendix  n  to  this  part 
that  are  detected  in  response  to 
paragraph  (b)  of  this  section,  and  record 
their  concentrations  in  the  facility 
operating  record.  At  least  one  sample 
from  each  well  (background  and 
downgradient)  must  be  collected  and 
analyzed  during  these  sampling  events. 
The  Director  of  an  approved  State  may 
specify  an  alternative  monitoring 
frequency  during  the  active  life 
(including  closure)  and  the  post-closure 
period  for  the  constituents  referred  to  in 
this  paragraph.  The  alternative 
fiequency  for  appendix  I  constituents,  or 
the  alternative  list  approved  in 
accordance  with  $  258.54(a)(2),  during 
the  active  life  (including  closure)  shall 
be  no  less  than  annual.  T\\e  alternative 
frequency  shall  be  based  on 
consideration  of  the  factors  specified  in 
paragraph  (c)  of  this  section; 

(3)  Establish  background 
concentrations  for  any  constituents 
detected  pursuant  to  paragraph  (b)  or 
(d)(2)  of  this  section;  and 

(4)  Establish  ground-water  protection 
standards  for  all  constituents  detected 
pursuant  to  paragraph  (b)  or  (d)  of  this 
section.  The  ground-water  protection 
standards  shall  be  established  in 
accordance  with  paragraphs  (b)  or  (i)  of 
this  section. 

(e)  If  the  concentrations  of  all 
appendix  D  constituents  are  shown  to  be 
at  or  below  background  values,  using 
the  statistical  procedures  in  i  258.53(g), 
for  two  consecutive  sampling  events,  the 
owner  or  operator  must  notify  the  Slate 
Director  of  this  finding  and  may  return 
to  detection  monitoring. 

(f)  If  the  concentrations  of  any 
appendix  11  constituents  are  above 
background  values,  but  all 
concentrations  are  below  the  ground- 
water protection  standard  established 
under  paragraphs  (h)  or  (i)  of  this 
section,  using  the  statistical  procedures 
in  S  258.53(g).  the  owner  or  operator 
must  continue  assessment  monitoring  in 
accordance  with  this  section. 

(g)  If  one  or  more  appendix  II 
constituents  are  delected  at  statistically 
significant  levels  above  the  ground- 
water protection  standard  established 
under  paragraphs  (h)  or  (i)  of  this 
section  in  any  sampling  event,  the 
owner  or  operator  must,  within  14  days 
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of  this  finding,  place  a  notice  in  the 
operating  record  identifying  the 
appendix  II  constituents  that  have 
exceeded  the  ground-water  protection 
standard  and  notify  the  State  Director 
and  all  appropriate  local  government 
officials  that  the  notice  has  been  placed 
in  the  operating  record.  The  owner  or 
operator  also: 

(l)(i)  Must  characterize  the  nature  and 
extent  of  the  release  by  installing 
additional  monitoring  wells  as 
necessary; 

(ii]  Must  install  at  least  one  additional 
monitoring  well  at  the  facility  boundary 
in  the  direction  of  contaminant 
migration  and  sample  this  well  in 
accordance  with  S  25d.55(d)(2]: 

(iii)  Must  notify  all  persons  who  own 
the  land  or  reside  on  the  land  that 
directly  overlies  any  part  of  the  plume  of 
contamination  if  contaminants  have 
migrated  off-site  if  indicated  by 
sampling  of  wells  in  accordance  with 
§  258.55  (g)(1);  and 

(iv)  Must  initiate  an  assessment  of 
corrective  measures  as  required  by 
§  255.56  of  this  part  within  90  days;  or 

(2)  May  demonstrate  that  a  source 
other  than  a  MSWLF  unit  caused  the 
contamination,  or  that  the  SSI  increase 
resulted  from  error  in  sampling, 
analysis,  statistical  evaluation,  or 
natural  variation  in  ground-water 
quality.  A  report  documenting  this 
demonstration  must  be  certified  by  a 
qualified  ground-water  scientist  or 
approved  by  the  Director  of  an  approved 
State  and  placed  in  the  operating  record. 
If  a  successful  demonstration  is  made 
the  owner  or  operator  must  continue 
monitoring  in  accordance  with  the 
assessment  monitoring  program 
pursuant  to  §  258.55,  and  may  return  to 
detection  monitoring  if  the  appendix  II 
constituents  are  at  or  below  background 
as  specified  in  §  258.55(e).  Until  a 
successful  demonstration  is  made,  the 
owner  or  operator  must  comply  with 
§  258.55(g)  including  initiating  an 
assessment  of  corrective  measures. 

(h)  The  owner  or  operator  must 
establish  a  ground-water  protection 
standard  for  each  appendix  II 
constituent  detected  in  the  ground- 
water. The  ground-water  protection 
standard  shall  be: 

(1)  For  constituents  for  which  a 
maximum  contaminant  level  (MCL)  has 
been  promulgated  under  section  1412  of 
the  Safe  Drinking  Water  Act  (codified) 
under  40  CFR  part  141,  the  MCL  for  that 
constituent; 

(2)  For  constituents  for  which  MCLs 
have  not  been  promulgated,  the 
background  concentration  for  the 
constituent  established  from  wells  in 
accordance  with  §  258.51(a)(1);  or 


(3)  For  constituents  for  which  the 
background  level  is  higher  than  the  MCL 
identified  under  paragraph  (h)(1)  of  this 
section  or  health  based  levels  identified 
under  {  258.55(i)(l),  the  background 
concentration. 

(i)  The  Director  of  an  approved  State 
may  establish  an  alternative  ground- 
water protection  standard  for 
constituents  for  which  MCLs  have  not 
been  established.  These  ground-water 
protection  standards  shall  be 
appropriate  health  based  levels  that 
satisfy  the  following  criteria: 

(1)  The  level  is  derived  in  a  manner 
consistent  with  Agency  guidelines  for 
assessing  the  health  risks  of 
environmental  pollutants  (51  FR  33992, 
34006,  34014,  34028,  Sept.  24, 1986); 

(2)  The  level  is  based  on  scientifically 
valid  studies  conducted  in  accordance 
with  the  Toxic  Substances  Control  Act 
Good  Laboratory  Practice  Standards  (40 
CFR  part  792)  or  equivalent; 

(3)  For  carcinogens,  the  level 
represents  a  concentration  associated 
with  an  excess  lifetime  cancer  risk  level 
(due  to  continuous  lifetime  exposure) 
with  the  1 X 10"  ♦  to  1 X 10"  •  range;  and 

(4)  For  systemic  toxicants,  the  level 
represents  a  concentration  to  which  the 
human  population  (including  sensitive 
subgroups)  could  be  exposed  to  on  a 
daily  basis  that  is  likely  to  be  without 
appreciable  risk  of  deleterious  effects 
during  a  lifetime.  For  purposes  of  this 
subpart,  systemic  toxicants  include 
toxic  chemicals  that  cause  effects  other 
than  cancer  or  mutation. 

(j)  In  establishing  ground-water 
protection  standards  under  paragraph  (i) 
of  this  section,  the  Director  of  an 
approved  State  may  consider  the 
following: 

(1)  Multiple  contaminants  in  the 
ground  water 

(2)  Exposure  threats  to  sensitive 
environmental  receptors;  and 

(3)  Other  site-specific  exposure  or 
potential  exposure  to  ground  water. 

§  258.56    Assessment  of  corrective 
measures. 

(a)  Within  90  days  of  finding  that  any 
of  the  constituents  listed  in  appendix  II 
to  this  part  have  been  detected  at  a 
statistically  significant  level  exceeding 
the  ground-water  protection  standards 
defined  under  S  258.55  (h)  or  (i)  of  this 
part,  the  owner  or  operator  must  initiate 
an  assessment  of  corrective  measures. 
Such  an  assessment  must  be  completed 
within  a  reasonable  period  of  time. 

(b)  The  owner  or  operator  must 
continue  to  monitor  in  accordance  with 
the  assessment  monitoring  program  as 
specified  in  S  258.55. 

(c)  The  assessment  shall  include  an 
analysis  of  the  effectiveness  of  potential 


corrective  measures  in  meeting  all  of  the 
requirements  and  objectives  of  the 
remedy  as  described  under  S  258.57. 
addressing  at  least  the  following: 

(1)  The  performance,  reliabihty,  ease 
of  implementation,  and  potential 
impacts  of  appropriate  potential 
remedies,  including  safety  impacts, 
cross-media  impacts,  and  control  of 
exposure  to  any  residual  contamination; 

(2)  The  time  required  to  begin  and 
complete  the  remedy; 

(3)  The  costs  of  remedy 
implementation;  and 

(4)  The  institutional  requirements  such 
as  State  or  local  permit  requirements  or 
other  enviroiimental  or  public  health 
requirements  that  may  substantially 
affect  implementation  of  the  remedy(s), 

(d)  The  owner  or  operator  must 
discuss  the  results  of  the  corrective 
measures  assessment,  prior  to  the 
selection  of  remedy,  in  a  public  meeting 
with  interested  and  affected  parties. 

§  258.57    Selection  of  remedy. 

(a)  Based  on  the  results  of  the 
corrective  measures  assessment 
conducted  under  S  258.56,  the  owner  or 
operator  must  select  a  remedy  that,  at  a 
minimum,  meets  the  standards  listed  in 
paragraph  (b)  of  this  section.  The  owner 
or  operator  must  notify  the  State 
Director,  within  14  days  of  selecting  a 
remedy,  a  report  describing  the  selected 
remedy  has  been  placed  in  the  operating 
record  and  how  it  meets  the  standards 
in  paragraph  (b)  of  this  section. 

(b)  Remedies  must: 

(1)  Be  protective  of  human  health  and 
the  environment; 

(2)  Attain  the  ground-water  protection 
standard  as  specified  pursuant  to 

§§  258.55(h)  or  (i); 

(3)  Control  the  source(s)  of  releases  so 
as  to  reduce  or  eliminate,  to  the 
maximum  extent  practicable,  further 
releases  of  appendix  II  constituents  into 
the  environment  that  may  pose  a  threat 
to  human  health  or  the  environment;  and 

(4)  Comply  with  standards  for 
management  of  wastes  as  specified  in 
§  258.58(d). 

(c)  In  selecting  a  remedy  that  meets 
the  standards  of  §  258.57(b),  the  owner 
or  operator  shall  consider  the  following 
evaluation  factors: 

(1)  The  long-  and  short-term 
effectiveness  and  protectiveness  of  the 
potential  remedy(s),  along  with  the 
degree  of  certainty  that  the  remedy  will 
prove  successful  based  on  consideration 
of  the  following: 

(i)  Magnitude  of  reduction  of  existing 
risks; 

(ii)  Magnitude  of  residual  risks  in 
terms  of  likelihood  of  fiyiher  releases 
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due  to  waste  remaining  following 
implementation  of  a  remedy; 

(iii)  The  type  and  degree  of  long-term 
management  required,  including 
monitoring,  operation,  and  maintenance; 

(iv)  Short-term  risks  that  might  be 
posed  to  the  conununity,  workers,  or  the 
environment  during  implementation  of 
such  a  remedy,  including  potential 
threats  to  human  health  and  the 
environment  associated  with 
excavation,  transportation,  and 
redisposal  of  containment; 

(v]  Time  until  full  protection  is 
achieved; 

(vi]  Potential  for  exposure  of  humans 
and  environmental  receptors  to 
remaining  wastes,  considering  the 
potential  threat  to  human  health  and  the 
environment  associated  with 
excavation,  transportation,  redisposal, 
or  containment; 

{vii)  Long-term  reliability  of  the 
engineering  and  institutional  controls; 
and 

(viii)  Potential  need  for  replacement  of 
the  remedy. 

(2)  The  effectiveness  of  the  remedy  in 
controlhng  the  source  to  reduce  further 
releases  based  on  consideration  of  the 
following  factors: 

(i)  The  extent  to  which  containment 
practices  will  reduce  further  releases; 

(ii)  The  extent  to  which  treatment 
technologies  may  be  used. 

(3)  The  ease  or  difficulty  of 
implementing  a  potential  remedy(s) 
based  on  consideration  of  the  following 
types  of  factors: 

(i)  Degree  of  difficulty  associated  with 
constructing  the  technology; 

(ii)  Expected  operational  reliability  of 
the  technologies; 

(iii)  Need  to  coordinate  with  and 
obtain  necessary  approvals  and  permits 
from  other  agencies; 

(iv)  Availability  of  necessary 
equipment  and  speciaHsts;  and 

(v)  Available  capacity  and  location  of 
needed  treatment,  storage,  and  disposal 
services. 

(4)  Practicable  capabiUty  of  the  owner 
or  operator,  including  a  consideration  of 
the  tecljnical  and  economic  capability. 

(5)  The  degree  to  which  community 
concerns  are  addressed  by  a  potential 
remedy(s). 

(d)  The  owner  or  operator  shall 
specify  as  part  of  the  selected  remedy  a 
schedule(s)  for  initiating  and  completing 
remedial  activities.  Such  a  schedule 
must  require  the  initiation  of  remedial 
activities  within  a  reasonable  period  of 
time  taking  into  consideration  the 
factors  set  forth  in  paragraphs  (d)  (l)-(8) 
of  this  section.  The  owner  or  operator 
must  consider  the  following  factors  in 
determining  the  schedule  of  remedial 
activities: 


(1)  Extent  and  nature  of 
contamination; 

(2)  Practical  capabilities  of  remedial 
technologies  in  achieving  compliance 
v^rith  ground-water  protection  standards 
established  under  S  258.55  (g)  or  (h)  and 
other  objectives  of  the  remedy; 

(3)  Availability  of  treatment  or 
disposal  capacity  for  wastes  managed 
during  implementation  of  the  remedy; 

(4)  Desirabihty  of  utilizing 
technologies  that  are  not  currently 
available,  but  which  may  offer 
significant  advantages  over  aheady 
available  technologies  in  terms  of 
effectiveness.  rehabiUty,  safety,  or 
ability  to  achieve  remedial  objectives; 

(5)  Potential  risks  to  human  health 
and  the  environment  from  exposure  to 
contamination  prior  to  completion  of  the 
remedy; 

(6)  Resource  value  of  the  aquifer 
including: 

(i)  Current  and  future  uses; 

(ii)  Proximity  and  withdrawal  rate  of 
users; 

(iii)  Ground-water  quantity  and 
quality; 

(iv)  The  potential  damage  to  wildlife, 
crops,  vegetation,  and  physical 
structures  caused  by  exposure  to  uiste 
constituent; 

(v)  The  hydrogeologic  characteristic  of 
the  facility  and  surrounding  land; 

(vi)  Ground-water  removal  and 
treatment  costs;  and 

(vii)  The  cost  and  availability  of 
alternative  water  supplies. 

(7)  Practicable  capability  of  the  owner 
or  operator. 

(8)  Other  relevant  factors. 

(e)  The  Director  of  an  approved  State 
may  determine  that  remediation  cf  a 
release  of  an  appendix  II  constituent 
from  a  MSWLF  unit  is  not  necessary  if 
the  owner  or  operator  demonstrates  to 
the  satisfaction  of  the  Director  of  the 
approved  State  that: 

(1)  The  ground-water  is  additionally 
contaminated  by  substances  that  have 
originated  from  a  source  other  than  a 
MSWLF  unit  and  those  substances  are 
present  in  concentrations  such  thdt 
cleanup  of  the  release  from  the  MSWLF 
unit  would  provide  no  significant 
reduction  in  risk  to  actual  or  potential 
receptors;  or 

(2)  The  constituent(8)  is  present  in 
ground  water  that: 

(i)  Is  not  currently  or  reasonably 
expected  to  be  a  source  of  drinking 
water  and 

(ii)  Is  not  hydraulically  connected 
with  waters  to  which  the  hazardous 
constituents  are  migrating  or  are  likely 
to  migrate  in  a  concentration(8)  that 
would  exceed  the  ground-water 
protection  standards  established  under 
9  258.55  (h)  or  (i);  or 


(3)  Remediation  of  the  release(s)  is 
technically  impracticable:  or 

(4)  Remediation  results  in 
unacceptable  cross-media  impacts. 

(f)  A  determination  by  the  Director  of 
an  approved  State  pursuant  to 
paragraph  (e)  of  this  section  shall  not 
affect  the  authority  of  the  State  to 
require  the  owner  or  operator  to 
undertake  source  control  measures  or 
other  measures  that  may  be  necessary 
to  eliminate  or  minimize  further  releases 
to  the  ground-water,  to  prevent  exposure 
to  the  ground-water,  or  to  remediate  the 
ground-water  to  concentrations  that  are 
technically  practicable  and  significantly 
reduce  threats  to  human  health  or  the 
environment 

§  258.58    Implementation  of  the  con-ecNvt 
action  program. 

(a)  Based  on  the  schedule  established 
under  {  256.57(d)  for  initiation  and 
completion  of  remedial  activities  the 
owner/operator  must; 

(1)  Establish  and  implement  a 
corrective  action  ground-water 
monitoring  program  that 

(i)  At  a  minimum,  meet  the 
requirements  of  an  assessment 
monitoring  program  under  S  258.55: 

(ii)  Indicate  the  effectiveness  of  the 
corrective  action  remedy;  and 

(iii)  Demonstrate  compliance  with 
ground-water  protection  standard 
pursuant  to  paragraph  (e)  of  this  section. 

(2)  Implement  the  corrective  action 
remedy  selected  under  S  258.57;  and 

(3)  Take  any  interim  measures 
necessary  to  ensure  the  protection  of 
human  health  and  the  environment. 
Interim  measures  should,  to  the  greatest 
extent  practicable,  be  consistent  with 
the  objectives  of  and  contribute  to  the 
performance  of  any  remedy  that  ni;'y  be 
required  pursuant  to  S  258.57.  The 
following  factors  must  be  considered  by 
an  owner  or  operator  in  determining 
whether  interim  measures  are 
necessary: 

(i)  Time  required  to  develop  and 
implement  a  final  remedy; 

(ii)  Actual  or  potential  exposure  of 
nearby  populaitions  or  environmental 
receptors  to  hazardous  constituents; 

(iii)  Actual  or  potential  contamination 
of  drinking  water  supphes  or  sensitive 
ecosystems; 

(iv)  Further  degradation  of  the  ground- 
water that  may  occur  if  remedial  action 
is  not  initiated  expeditiously: 

(v)  Weather  conditions  that  may 
cause  hazardous  constituents  to  migrate 
or  be  released; 

(vi)  Risks  of  Hre  or  explosion,  or 
potential  for  exposure  to  hazardous 
constituents  as  a  result  of  an  accident  or 
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failure  of  a  container  or  handling 
system:  and 

(vii)  Other  situations  that  may  pose 
threats  to  human  health  and  the 
environment. 

(b)  An  owner  or  operator  may 
determine,  based  on  information 
developed  after  implementation  of  the 
remedy  has  begxm  or  other  information, 
that  compliance  with  requirements  of 

§  258.57(b)  are  not  being  achieved 
through  the  remedy  selected.  In  such 
cases,  the  owner  or  operator  must 
implement  other  methods  or  techniques 
that  could  practicably  achieve 
compliance  with  the  requirements, 
unless  the  owner  or  operator  makes  the 
determination  under  §  258.58(c). 

(c)  If  the  owner  or  operator 
determines  that  compliance  with 
requirements  under  §  258.57(b)  cannot 
be  practically  achieved  with  any 
currently  available  methods,  the  owner 
or  operator  must: 

(1)  Obtain  certification  of  a  qualified 
ground-water  scientist  or  approval  by 
the  Director  of  an  approved  State  that 
compliance  with  requirements  under 

§  258.57(b)  cannot  be  practically 
achieved  with  any  currently  available 
methods: 

(2)  Implement  alternate  measures  to 
control  exposure  of  humans  or  the 
environment  to  residual  contamination, 
as  necessary  to  protect  human  health 
and  the  environment;  and 

(3)  Implement  alternate  measures  for 
control  of  the  sources  of  contamination, 
or  for  removal  or  decontamination  of 
equipment,  units,  devices,  or  structures 
that  are: 

(i)  Technically  practicable:  and 
(ii)  Consistent  with  the  overall 
objective  of  the  remedy. 

(4)  Notify  the  State  Director  within  14 
days  that  a  report  justifying  the 
alternative  measures  prior  to 
implementing  the  alternative  measures 
has  been  placed  in  the  operating  record. 

(d)  All  solid  wastes  that  are  managed 
pursuant  to  a  remedy  required  under 

§  258.57,  or  an  interim  measure  required 
under  §  258.58(a)(3),  shall  be  managed  in 
a  manner: 

(1)  That  is  protective  of  human  health 
and  the  environment:  and 

(2)  That  complies  with  applicable 
RCRA  requirements. 

(e)  Remedies  selected  pursuant  to 

§  258.b7  shall  be  considered  complete 
when: 

(1)  The  owner  or  operator  complies 
with  the  ground-water  protection 
standards  established  under 
§5  258.55(h)  or  (i)  at  all  points  within  the 
plume  of  contamination  that  lie  beyond 
the  ground-water  monitoring  well 
system  established  under  §  258.51(a). 


(2)  Compliance  with  the  ground-water 
protection  standards  established  under 
S  §  258.55(h)  or  (i)  has  been  achieved  by 
demonstrating  that  concentrations  of 
appendix  II  constituents  have  not 
exceeded  the  ground-water  protection 
8tandard(s)  for  a  period  of  three 
consecutive  years  using  the  statistical 
procedures  and  performance  standards 
in  S  258.53(g)  and  (h).  The  Director  of  an 
approved  State  may  specify  an 
alternative  length  of  time  during  which 
the  owner  or  operator  must  demonstrate 
that  concentrations  of  appendix  II 
constituents  have  not  exceeded  the 
ground-water  protection  standard(s) 
taking  into  consideration: 

(i)  Extent  and  concentration  of  the 
release(s]; 

(ii)  Behavior  characteristics  of  the 
hazardous  constituents  in  the  ground- 
water; 

(iii)  Accuracy  of  monitoring  or 
modeling  techniques,  including  any 
seasonal,  meteorological,  or  oUier 
environmental  variabilities  that  may 
affect  the  accuracy;  and 

(iv)  Characteristics  of  the  ground- 
water. 

(3)  All  actions  required  to  complete 
the  remedy  have  been  satisfied. 

(f)  Upon  completion  of  the  remedy,  the 
owner  or  operator  must  notify  the  State 
Director  within  14  days  that  a 
certiflcation  that  the  remedy  has  been 
completed  in  compliance  with  the 
requirements  of  5  258.58(e)  has  been 
placed  in  the  operating  record.  The 
certification  must  be  signed  by  the 
owner  or  operator  and  by  a  qualified 
ground-water  scientist  or  approved  by 
the  Director  of  an  approved  State. 

(g)  When,  upon  completion  of  the 
certification,  the  owner  or  operator 
determines  that  the  corrective  action 
remedy  has  been  completed  in 
accordance  with  the  requirements  under 
paragraph  (e)  of  this  section,  the  owner 
or  operator  shall  be  released  from  the 
requirements  for  financial  assurance  for 
corrective  action  under  §  258.73. 

§256.59    [Reserved] 

Subpart  F— Closure  And  Post-Closure 
Care 

§  258.60    Closure  criteria. 

(a)  Owner  or  operator  of  all  MSWLF 
units  must  install  a  final  cover  system 
that  is  designed  to  minimize  infiltration 
and  erosion.  The  final  cover  system 
must  be  comprised  of  an  erosion  layer 
underlain  by  an  infiltration  layer  as 
follows: 

(1)  The  infiltration  layer  must  be 
comprised  of  a  minimum  of  18  inches  of 
earthen  material  that  has  a  permeability 
less  than  or  equal  to  the  permeability  of 


any  bottom  liner  system  or  natural 
subsoils  present,  or  a  permeability  no 
greater  than  1  x  10'' cm/sec,  whichever 
is  less,  and 

(2)  The  erosion  layer  must  consist  of  a 
minimum  of  6  inches  of  earthen  material 
that  is  capable  of  sustaining  native  plant 
growth. 

(b)  The  Director  of  an  approved  State 
may  approve  an  alternative  final  cover 
design  that  includes: 

(1)  An  infiltration  layer  that  achieves 
an  equivalent  reduction  in  infiltration  as 
the  infiltration  layer  specified  in 
paragraph  (a)(1)  of  this  section,  and 

(2)  An  erosion  layer  that  provides 
equivalent  protection  from  wind  and 
water  erosion  as  the  erosion  layer 
specified  in  paragraph  (a)(2)  of  this 
section. 

(c)  The  owner  or  operator  must 
prepare  a  written  closure  plan  that 
describes  the  steps  necessary  to  close 
all  MSWLF  units  at  any  point  during  its 
active  life  in  accordance  with  the  cover 
design  requirements  in  §  258.60(a)  or  (b), 
as  applicable.  The  closure  plan,  at  a 
minimum,  must  include  the  following 
information: 

(1)  A  description  of  the  final  cover, 
designed  in  accordance  with  5  258.60(a) 
and  the  methods  and  procedures  to  be 
used  to  install  the  coven 

(2)  An  estimate  of  the  largest  area  of 
the  MSWLF  unit  ever  requiring  a  final 
cover  as  required  under  S  258.60(a)  at 
any  time  during  the  active  life; 

(3)  An  estimate  of  tha  maximum 
inventory  of  wastes  ever  on-site  over 
the  active  life  of  the  landfill  facility;  and 

(4)  A  schedule  for  completing  all 
activities  necessary  to  satisfy  the 
closure  criteria  in  §  258.60. 

(d)  The  owner  or  operator  must  notify 
the  State  Director  that  a  closure  plan 
has  been  prepared  and  placed  in  the 
operating  record  no  later  than  the 
effective  date  of  this  part,  or  by  the 
initial  receipt  of  waste,  whichever  is 
later. 

(e)  Prior  to  beginning  closure  of  each 
MSWLF  unit  as  specified  in  §  258.60(f), 
an  owner  or  operator  must  notify  the 
State  Director  that  a  notice  of  the  intent 
to  close  the  unit  has  been  placed  in  the 
operating  record. 

(f)  The  owner  or  operator  must  begin 
closure  activities  of  each  MSWLF  unit 
no  later  than  30  days  after  the  date  on 
which  the  MSWLF  unit  receives  the 
known  final  receipt  of  wastes  or,  if  the 
MSWLF  unit  has  remaining  capacity 
and  there  is  a  reasonable  likelihood  that 
the  MSWLF  unit  will  receive  additional 
wastes,  no  later  than  one  year  after  the 
most  recent  receipt  of  wastes. 
Extensions  beyond  the  one-year 
deadline  for  beginning  closure  may  be 
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granted  by  the  Director  of  an  approved 
State  if  the  owmer  or  operator 
demonstrates  that  the  MSWLF  unit  has 
the  capacity  to  receive  additional 
wastes  and  the  owner  or  operator  has 
taken  and  will  continue  to  take  ail  steps 
necessary  to  prevent  threats  to  human 
health  and  the  environmental  from  the 
unclosed  MSWLF  unit. 

(g)  The  owner  or  operator  of  all 
MSWLF  units  must  complete  closure 
activities  of  each  MSWLF  unit  in 
accordance  with  the  closure  plan  within 
180  days  following  the  beginning  of 
closure  as  specified  in  paragraph  (f)  of 
this  section.  Extensions  of  the  closure 
period  may  be  granted  by  the  Director  of 
an  approved  State  if  the  owner  or 
operator  demonstrates  that  closure  will, 
of  necessity,  take  longer  than  180  days 
and  he  has  taken  and  will  continue  to 
take  all  steps  to  prevent  threats  to 
human  health  and  the  environment  from 
the  unclosed  MSWLF  unit. 

(h]  Following  closure  of  each  MSWLF 
unit,  the  owner  or  operator  must  notify 
the  State  Director  that  a  certification, 
signed  by  an  independent  registered 
professional  engineer  or  approved  by 
Director  of  an  approved  State,  verifying 
that  closure  has  been  completed  in 
accordance  with  the  closure  plan,  has 
been  placed  in  the  operating  record. 

(i)  (1)  Following  closure  of  all  MSWLF 
units,  the  owner  or  operator  must  record 
a  notation  on  the  deed  to  the  landfill 
facility  property,  or  some  other 
instrument  that  is  normally  examined 
during  title  search,  and  notify  the  State 
Director  that  the  notation  has  been 
recorded  and  a  copy  has  been  placed  in 
the  operating  record. 

(2)  The  notation  on  the  deed  must  in 
perpetuity  notify  any  potential 
purchaser  of  the  property  that: 

(i)  The  land  has  been  used  as  a 
landfill  facility;  and 

(ii)  Its  use  is  restricted  under 
§  258.61(c)(3). 

(j)  The  owner  or  operator  may  request 
permission  from  the  Director  of  an 
approved  State  to  remove  the  notation 
from  the  deed  if  all  wastes  are  removed 
from  the  facility. 

§  258.61    Post-closure  car*  requlremsnts. 

(a)  Following  closure  of  each  MSWLF 
unit,  the  owner  or  operator  must 
conduct  post-closure  care.  Post-closure 
care  must  be  conducted  for  30  years, 
except  as  provided  under  paragraph  (b) 
of  this  section,  and  consist  of  at  least  the 
following: 

(1)  Maintaining  the  integrity  and 
effectiveness  of  any  final  cover, 
including  making  repairs  to  the  cover  as 
necessary  to  correct  the  effects  of 
settlement,  subsidence,  erosion,  or  other 
events,  and  preventing  run-on  and  run- 


off from  eroding  or  otherwise  damaging 
the  final  coven 

(2)  Maintaining  and  operating  the 
leachate  collection  system  in 
accordance  with  the  requirements  in 
§  258.40.  The  Director  of  an  approved 
State  may  allow  the  owner  or  operator 
to  stop  managing  leachate  if  the  owner 
or  operator  demonstrates  that  leachate 
no  longer  poses  a  threat  to  human  health 
and  the  environment; 

(3)  Monitoring  the  ground  water  in 
accordance  writh  the  requirements  of 
subpart  E  of  this  part  and  maintaining 
the  ground-water  monitoring  system,  if 
applicable:  and 

(4)  Maintaining  and  operating  the  gas 
monitoring  system  in  accordance  with 
the  requirements  of  §  258.23. 

(b)  The  length  of  the  post-closure  care 
period  may  be: 

(1)  Decreased  by  the  Director  of  an 
approved  State  if  the  ovmer  or  operator 
demonstrates  that  the  reduced  period  is 
sufficient  to  protect  human  health  and 
the  environment  and  this  demonstration 
is  approved  by  the  Director  of  an 
approved  State;  or 

(2)  Increased  by  the  Director  of  an 
approved  State  if  the  Director  of  an 
approved  State  determines  that  the 
lengthened  period  is  necessary  to 
protect  human  health  and  the 
environment. 

(c)  The  owner  or  operator  of  all 
MSWLF  units  must  prepare  a  written 
post-closure  plan  that  includes,  at  a 
minimum,  the  following  information: 

(1)  A  description  of  the  monitoring 
and  maintenance  activities  required  in 
9  258.61(a)  for  each  MSWLF  unit,  and 
the  frequency  at  which  these  activities 
will  be  performed; 

(2)  Name,  address,  and  telephone 
number  of  the  person  or  office  to  contact 
about  the  facility  during  the  post-closure 
period;  and 

(3)  A  description  of  the  planned  uses 
of  the  property  during  the  post-closure 
period.  Post-closure  use  of  the  property 
shall  not  disturb  the  integrity  of  the  final 
cover,  liner(s),  or  any  other  components 
of  the  containment  system,  or  the 
function  of  the  monitoring  systems 
unless  necessary  to  comply  with  the 
requirements  in  this  Part  258.  The 
Director  of  an  approved  State  may 
approve  any  other  disturbance  if  the 
owner  or  operator  demonstrates  that 
disturbance  of  the  final  cover,  liner  or 
other  component  of  the  containment 
system,  including  any  removal  of  waste, 
will  not  increase  the  potential  threat  to 
human  health  or  the  environment. 

(d)  The.owner  or  operator  must  notify 
the  State  Director  that  a  post-closure 
plan  has  been  prepared  and  placed  in 
the  operating  record  no  later  than  the 
effective  date  of  this  part,  October  9, 


1991,  or  by  the  initial  receipt  of  waste, 
whichever  is  later. 

(e)  Following  completion  of  the  post- 
closure  care  period  for  each  MSWLF 
unit,  the  owner  or  operator  must  notify 
the  State  Director  that  a  certification, 
signed  by  an  independent  registered 
professional  engineer  or  approved  by 
the  Director  of  an  approved  State, 
verifying  that  post-closure  care  has  been 
completed  in  accordance  with  the  post- 
closure  plan,  has  been  placed  in  the 
operating  record. 

§§250.62—258.69    [R—rwd] 

Subpart  G— Financial  Assurance 
Criteria 

§258.70    Applicability  and  tffectWs  tfatt. 

(a)  The  requirements  of  this  section 
apply  to  owners  and  operators  of  all 
MSWLF  units,  except  owners  or 
operators  who  are  State  or  Federal 
government  entities  whose  debts  and 
liabilities  are  the  debts  and  liabilities  of 
a  State  or  the  United  States. 

(b)  The  requirements  of  this  sectio" 
are  effective  April  9. 1994. 

§  2S8.71    Rnandal  assuranc*  for  ciosurs. 

(a)  The  owner  or  operator  must  have  a 
detailed  written  estimate,  in  current 
dollars,  of  the  cost  of  hiring  a  third  party 
to  close  the  largest  area  of  all  MSWLF 
unit  ever  requiring  a  final  cover  as 
required  under  {  258.60  at  any  time 
during  the  active  life  in  accordance  with 
the  closure  plan.  The  owner  or  operator 
must  notify  the  State  Director  that  the 
estimate  has  been  placed  in  the 
operating  record. 

(1)  The  cost  estimate  must  equal  the 
cost  of  closing  the  largest  area  of  all 
MSWLF  unit  ever  requiring  a  final  cover 
at  any  time  during  the  active  life  when 
the  extent  and  manner  of  its  operation 
would  make  closure  the  most  expensive, 
as  indicated  by  its  closure  plan  (see 

§  258.60(c)(2)  of  this  part). 

(2)  During  the  active  life  of  the 
MSWLF  unit,  the  owner  or  operator 
must  armually  adjust  the  closure  cost 
estimate  for  infiation. 

(3)  The  owner  or  operator  must 
increase  the  closure  cost  estimate  and 
the  amount  of  financial  assurance 
provided  under  paragraph  (b)  of  this 
section  if  changes  to  the  closure  plan  or 
MSWLF  unit  conditions  increase  the 
maximum  cost  of  closure  at  any  time 
during  the  remaining  active  life. 

(4)  The  owner  or  operator  may  reduce 
the  closure  cost  estimate  and  the 
amount  of  financial  assurance  provide  j 
under  paragraph  (b)  of  this  section  if  the 
cost  estimate  exceeds  the  maximum  tost 
of  closure  at  any  time  during  the 
remaining  life  of  the  MSWLF  unit.  The 
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owner  or  operator  must  notify  the  State 
Director  that  the  justification  for  the 
reduction  of  the  closure  cost  estimate 
and  the  amount  of  HnaDcial  assurance 
has  been  placed  in  the  operating  record. 

(b)  The  owner  or  operator  of  each 
MSWLF  unit  must  establish  financial 
assurance  for  closure  of  the -MSWLF 
unit  in  compliance  with  S  258.74.  The 
owner  or  operator  must  provide 
continuous  coverage  for  closure  until 
released  from  financial  assurance 
requirements  by  demonstrating 
compliance  with  §  258.60(h)  and  (i). 

§  258.72    Rnancial  assurance  for  post- 
closure  car*. 

(a)  The  owner  or  operator  must  have  a 
detailed  written  estimate,  in  current 
dollars,  of  the  cost  of  hiring  a  third  party 
to  conduct  post-closure  care  icx  the 
MSWLF  tmit  in  compliance  with  the 
post-closure  plan  developed  under 

§  258.61  of  this  part.  The  post-closure 
cost  estimate  used  to  demonstrate 
financial  assurance  in  paragraph  (b)  of 
this  section  must  account  for  the  total 
costs  of  condocting  post -closure  care, 
including  annual  and  periodic  costs  as 
described  in  the  post-closure  plan  over 
the  entire  post-closttre  care  period.  Tbe 
owner  or  operator  must  notify  the  State 
Director  that  the  estimate  has  been 
placed  in  the  operating  record. 

(1)  The  cost  estimate  for  post-closure 
care  must  be  based  on  the  most 
expensive  costs  of  post-closure  care 
during  the  post-closure  care  period. 

(2)  During  the  active  life  of  the 
MSWLF  unit  and  during  the  post-closure 
care  period,  the  owner  or  operator  must 
annually  adjust  the  post-dosiu%  cost 
estimate  for  inflation. 

(3)  The  owner  or  operator  must 
increase  the  post-closure  care  cost 
estimate  and  the  amount  of  financial 
assurance  pronded  under  paragraph  (b) 
of  this  section  if  changes  in  the  post- 
closure  plan  or  MSWLF  unit  conditions 
increase  the  maximum  costs  of  post- 
closure  care. 

(4)  The  owner  or  operator  may  reduce 
the  post-closure  cost  estimate  and  the 
amount  of  financial  assurance  provided 
under  paragraph  (b)  of  this  section  if  the 
cost  estimate  exceeds  the  maximum 
costs  of  post-closure  care  remaining 
over  the  post-closure  care  period.  The 
owner  or  operator  must  notify  the  State 
Director  that  the  justification  for  the 
reduction  of  the  post-closure  cost 
estimate  and  the  amount  of  financial 
assurance  has  been  placed  in  the 
operating  record. 

(b)  The  owner  or  operator  of  each 
MSWLF  unit  must  establish,  in  a 
manner  in  accordance  with  S  258.74. 
financial  assurance  for  the  costs  of  post- 
closure  care  as  required  under  §  258.61 


of  this  part  The  owner  or  operator  must 
provide  continuous  coverage  for  post- 
closure  care  until  released  from 
financial  assurance  requirements  for 
post-closure  care  by  demonstrating 
compliance  with  {  2S8.61(e). 

§  258.73    Financial  assurance  for 
corrective  action. 

(a]  An  owner  or  operator  of  a  MSWLF 
unit  required  to  undertake  a  corrective 
action  program  under  {  258.58  of  this 
part  must  have  a  detailed  written 
estimate,  in  current  dollars,  of  the  cost 
of  fairing  a  third  party  to  perform  the 
corrective  action  in  accordance  with  the 
program  required  under  S  258.58  of  this 
part  The  corrective  action  cost  estimate 
must  account  for  the  total  costs  of 
corrective  action  activities  as  described 
in  the  corrective  action  plan  for  the 
entire  corrective  action  period.  The 
owner  or  operator  must  notify  the  State 
Director  that  the  estimate  has  been 
placed  in  the  operating  record. 

(1)  The  owner  or  operator  roust 
annually  adjust  the  estimate  for  inflation 
until  the  corrective  action  program  is 
completed  in  accordance  with  {  258.58(f] 
of  this  part. 

(2)  The  owner  or  operator  must 
increase  the  UMrective  action  cost 
estimate  and  the  amount  of  financial 
assurance  provided  under  paragraph  (b) 
of  this  section  if  changes  in  the 
corrective  action  program  or  MSWLF 
unit  conditions  increase  the  maximum 
costs  of  corrective  action. 

(3)  The  owner  or  operator  may  reduce 
the  amount  of  the  corrective  action  cost 
estimate  and  die  amount-of  financial 
assurance  provided  under  paragraph  (b) 
of  this  section  if  the  cost  estimate 
exceeds  the  maximum  remaining  costs 
of  corrective  action.  The  owner  or 
operator  must  notify  the  State  Director 
that  the  justification  for  the  reduction  of 
the  corrective  action  cost  estimate  and 
the  amount  of  financial  assurance  has 
been  placed  in  the  operating  record. 

(b)  The  owner  or  operator  of  each 
MSWLF  unit  required  to  undertake  a 
corrective  action  program  under  {  258.58 
of  this  part  must  establish,  in  a  manner 
in  accordance  with  S  258.74,  financial 
assurance  for  the  most  recent  corrective 
action  program.  The  owner  or  operator 
must  provide  continuous  coverage  for 
corrective  action  until  released  from 
financial  assurance  requirements  for 
corrective  action  by  demonstrating 
compliance  with  {  258.58  (f)  and  (g). 

§258.74    AUowabla  machanlsma. 

The  mechanisms  used  to  demonstrate 
financial  assurance  under  this  section 
must  ensure  that  the  funds  necessary  to 
meet  the  costs  of  closure,  post-closure 
care,  and  corrective  action  for  known 


releases  will  be  available  whenever 
they  are  needed.  Owners  and  operators 
must  choose  from  the  options  specified 
in  paragraphs  (a)  through  (j)  of  this 
section. 

(a)  Trust  Fund  (1)  An  owner  or 
operator  may  satisfy  the  requirements  of 
this  section  by  establishing  a  trust  fund 
which  conforms  to  the  requirements  of 
this  paragraph.  The  trustee  must  be  an 
entity  which  has  the  authority  to  act  as 
a  trustee  and  whose  trust  operations  are 
regulated  and  examined  by  a  Federal  or 
State  agency.  A  copy  of  the  trust 
agreement  must  be  placed  in  the 
facihty's  operating  record. 

(2)  Payments  into  the  trust  fund  must 
be  made  annually  by  the  owner  or 
operator  over  the  term  of  the  initial 
permit  or  over  the  remaining  life  of  the 
MSWLF  unit  whichever  is  shorter,  in 
the  case  of  a  trust  fund  for  closure  or 
post-closure  care,  or  over  one-half  of  the 
estimated  length  of  the  corrective  action 
program  in  the  case  of  corrective  action 
for  known  releases.  This  period  is 
referred  to  as  the  pay-in  period. 

(3)  For  a  trust  fund  used  to 
demonstrate  financial  assurance  for 
closure  and  post-closure  care,  the  first 
payment  into  the  fund  must  be  at  least 
equal  to  the  current  cost  estimate  for 
closure  or  post-closure  care,  except  as 
provided  in  paragraph  [j)  of  this  section, 
divided  by  the  number  of  years  in  the 
pay-in  period  as  defined  in  paragraph 
(a)(2]  of  this  section.  The  amount  of 
subsequent  payments  must  be 
determined  by  the  following  formula: 


Next  Payment  = 


CE-CV 


where  CX  is  the  current  cost  estimate  for 
closure  or  post-closure  care  (updated  for 
infiation  or  other  changes],  CV  is  the 
current  value  of  the  trust  fund,  and  Y  is 
the  number  of  years  remaining  in  the 
pay-in  period. 

(4)  For  a  trust  fimd  used  to 
demonstrate  financial  assurance  for 
corrective  action,  the  first  payment  into 
the  trust  fund  must  be  at  least  equal  to 
one-half  of  the  current  cost  estimate  for 
corrective  action,  except  as  provided  in 
paragraph  [j]  of  this  section,  divided  by 
the  number  of  years  in  the  corrective 
action  pay-in  period  as  defined  in 
paragraph  (a)(2}  of  this  section.  The 
amount  of  subsequent  payments  must  be 
determined  by  the  following  formula: 


Next  Payment  = 


RB-CV 
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where  RB  is  the  most  recent  estimate  of 
the  required  trust  fund  balance  for 
corrective  action  (i.e.,  the  total  costs  that 
will  be  incurred  during  the  second  half 
of  the  corrective  action  period).  CV  is 
the  current  value  of  the  trust  fund,  and  Y 
is  the  number  of  years  remaining  on  the 
pay-inperiod. 

(5)  The  initial  payment  into  the  trust 
fund  must  be  made  before  the  initial 
receipt  of  waste  or  before  the  effective 
date  of  this  section  (April  0, 1994), 
whichever  is  later,  in  the  case  of  closure 
and  post-closure  care,  or  no  later  than 
120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  S  258.58. 

(6)  If  the  owner  or  operator 
establishes  a  trust  fund  after  having 
used  one  or  more  alternate  mechanisms 
specified  in  this  section,  the  initial 
payment  into  the  trust  fund  must  be  at 
least  the  amount  that  the  fund  would 
contain  if  the  trust  fund  were 
established  initially  and  annual 
payments  made  according  to  the 
specifications  of  this  paragraph  and 

S  270.74(a)  of  this  section,  as  applicable. 

(7)  The  owner  or  operator,  or  other 
person  authorized  to  conduct  closure, 
post-closure  care,  or  corrective  action 
activities  may  request  reimbursement 
from  the  trustee  for  these  expenditures. 
Requests  for  reimbursement  will  be 
granted  by  the  trustee  only  if  sufficient 
funds  are  remaining  in  the  trust  fund  to 
cover  the  remaining  costs  of  closure, 
post-closure  care,  or  corrective  action, 
and  if  justification  and  documentation  of 
the  cost  is  placed  in  the  operating 
record.  The  owner  or  operator  must 
notify  the  State  Director  that  the 
documentation  of  the  justification  for 
reimbursement  has  been  placed  in  the 
operating  record  and  that 
reimbursement  has  been  received. 

(8)  The  trust  fund  may  be  terminated 
by  the  owner  or  operator  only  if  the 
owner  or  operator  substitutes  alternate 
financial  assurance  as  specified  in  this 
section  or  if  he  is  no  longer  required  to 
demonstrate  financial  responsibility  in 
accordance  with  the  requirements  of 

§  §  258.71(b),  258.72(b),  or  258.73(b). 

(b)  Surety  Bond  Guaranteeing 
Payment  or  Performance.  (1)  An  owner 
or  operator  may  demonstrate  financial 
assurance  for  closure  or  post-closure 
care  by  obtaining  a  payment  or 
performance  surety  bond  which 
conforms  to  the  requirements  of  this 
paragraph.  An  owner  or  operator  may 
demonstrate  financial  assurance  for 
corrective  action  by  obtaining  a 
performance  bond  which  conforms  to 
the  requirements  of  this  paragraph.  The 
bond  must  be  effective  before  the  initial 
receipt  of  waste  or  before  the  effective 
date  of  this  section  (April  9. 1994). 


whichever  is  later,  in  the  case  of  closure 
and  post-closure  care,  or  no  later  than 
120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  S  258.58.  The 
owner  or  operator  must  notify  the  State 
Director  that  a  copy  of  the  bond  has 
been  placed  in  the  operating  record.  The 
surety  company  issuing  the  bond  must, 
at  a  minimum,  be  among  those  listed  as 
acceptable  sureties  on  Federal  bonds  in 
Circular  570  of  the  U.S.  Department  of 
the  Treasury. 

(2)  The  penal  sum  of  the  bond  must  be 
in  an  amount  at  least  equal  to  the 
current  closure,  post-closure  care  or 
corrective  action  cost  estimate, 
whichever  is  applicable,  except  as 
provided  in  §  258.74(k). 

(3)  Under  the  terms  of  the  bond,  the 
surety  will  become  liable  on  the  bond 
obligation  when  the  owner  or  operator 
fails  to  perform  as  guaranteed  by  the 
bond. 

(4)  The  owner  or  operator  must 
establish  a  standby  trust  fund.  The 
standby  trust  fund  must  meet  the 
requirements  of  S  258.74(a)  except  the 
requirements  for  initial  payment  and 
subsequent  annual  payments  specified 
in  §  258.74  (a)(2),  (3),  (4)  and  (5). 

(5)  Payments  made  under  the  terms  of 
the  bond  will  be  deposited  by  the  surety 
directly  into  the  standby  trust  fund. 
Payments  from  the  trust  fund  must  be 
approved  by  the  trustee. 

(6)  Under  the  terms  of  the  bond,  the 
surety  may  cancel  the  bond  by  sending 

-  notice  of  cancellation  by  certified  mail 
to  the  owner  and  operator  and  to  the 
State  Director  120  days  in  advance  of 
cancellation.  If  the  surety  cancels  the 
bond,  the  owner  or  operator  must  obtain 
alternate  financial  assurance  as 
specified  in  this  section. 

(7)  The  owner  or  operator  may  cancel 
the  bond  only  if  alternate  financial 
assurance  is  substituted  as  specified  in 
this  section  or  if  the  owner  or  operator  is 
no  longer  required  to  demonstrate 
financial  responsibility  in  accordance 
with  S  258.71(b),  258.72(b)  or  258.73(b). 

(c)  Letter  of  Credit  (1)  An  owner  or 
operator  may  satisfy  the  requirements  of 
this  section  by  obtaining  an  irrevocable 
standby  letter  of  credit  which  conforms 
to  the  requirements  of  this  paragraph. 
The  letter  of  credit  must  be  effective 
before  the  initial  receipt  of  waste  or 
before  the  effective  date  of  this  section 
(April  9, 1994),  whichever  is  later,  in  the 
case  of  closure  and  post-closure  care,  or 
no  later  than  120  days  after  the 
corrective  action  remedy  has  been 
selected  in  accordance  with  the 
requirements  of  §  258.58.  The  owner  or 
operator  must  notify  the  State  Director 
that  a  copy  of  the  letter  of  credit  has 
been  placed  in  the  operating  record.  The 


issuing  institution  must  be  an  entity 
which  has  the  authority  to  issue  letters 
of  credit  and  whose  letter-of-credit 
operations  are  regulated  and  examined 
by  a  Federal  or  State  agency. 

(2)  A  letter  from  the  owner  or  operatoi 
referring  to  the  letter  of  credit  by 
number,  issuing  institution,  and  date, 
and  providing  the  following  information: 
Name,  and  address  of  the  facility,  and 
the  amount  of  funds  assured,  must  be 
included  with  the  letter  of  credit  in  the 
operating  record. 

(3)  The  letter  of  credit  must  be 
irrevocable  and  issued  for  a  period  of  at 
least  one  year  in  an  amount  at  least 
equal  to  the  current  cost  estimate  for 
closure,  post-closure  care  or  corrective 
action,  whichever  is  applicable,  except 
as  provided  in  9  258.74(a).  The  letter  of 
credit  must  provide  that  the  expiration 
date  will  be  automatically  extended  for 
a  period  of  at  least  one  year  unless  the 
issuing  institution  has  cancelled  the 
letter  of  credit  by  sending  notice  of 
cancellation  by  certified  mail  to  the 
owner  and  operator  and  to  the  State 
Director  120  days  in  advance  of 
cancellation.  If  the  letter  of  credit  is 
cancelled  by  the  issuing  institution,  the 
owner  or  operator  must  obtain  alternate 
financial  assurance. 

(4)  The  owner  or  operator  may  cancel 
the  letter  of  credit  only  if  alternate 
financial  assurance  is  substituted  as 
specified  in  this  section  or  if  the  owner 
or  operator  is  released  from  the 
requirements  of  this  section  in 
accordance  with  {  258.71(b),  258.72(b)  or 
258.73(b). 

(d)  Insurance.  (1)  An  owner  or 
operator  may  demonstrate  financial 
assurance  for  closure  and  post-closure 
care  by  obtaining  insurance  which 
conforms  to  the  requirements  of  this 
paragraph.  The  insurance  must  be 
effective  before  the  initial  receipt  of 
waste  or  before  the  effective  date  of  this 
section  (April  9, 1994),  whichever  is 
later.  At  a  minimum,  the  insurer  must  be 
licensed  to  transact  the  business  of 
insurance,  or  eligible  to  provide 
insurance  as  an  excess  or  surplus  lines 
insurer,  in  one  or  more  States.  The 
owner  or  operator  must  notify  the  State 
Director  that  a  copy  of  the  insurance 
policy  has  been  placed  in  the  operating 
record. 

(2)  The  closure  or  post-closure  care 
insurance  policy  must  guarantee  that 
funds  will  be  available  to  close  the 
MSWLF  unit  whenever  final  closure 
occurs  or  to  provide  post-closure  care 
for  the  MSWLF  unit  whenever  the  post- 
closure  care  period  begins,  whichever  is 
applicable.  The  policy  must  also 
guarantee  that  once  closure  or  post- 
closure  care  begins,  the  insurer  will  be 
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responsible  for  the  paying  out  of  funds 
to  the  o%vner  or  operator  or  other  person 
authortred  to  conduct  dosure  or  post- 
closure  care,  up  to  an  amount  equal  to 
the  face  amount  of  the  policy. 

(3)  The  insurance  policy  must  be 
issued  for  a  face  amount  at  least  equal 
to  the  current  cost  estimate  for  closare 
or  post-doBore  care,  whichever  is 
applicable,  except  as  provided  in 

§  25874(a).  The  term  face  amount  means 
the  total  amount  the  insurer  is  ot>ligated 
to  pay  under  the  policy.  Actual 
payments  by  the  insurer  will  not  change 
the  face  amount  attfaough  the  insurer's 
future  liability  will  be  lowered  by  tiie 
amount  of  the  payments. 

(4)  An  owner  or  operator,  or  any  other 
person  authorized  to  conduct  dosure  or 
post-dosure  care,  may  receive 
reimbursements  for  closure  or  post- 
closure  expenditures,  whichever  is 
applicable.  Requests  for  reimbursement 
will  be  granted  by  the  insurer  only  if  the 
remaining  value  of  the  policy  is 
sufficient  to  cover  the  remaining  costs  of 
closure  or  post-closure  care,  and  if 
justification  and  documentation  of  the 
cost  is  placed  in  the  operating  record. 
The  owner  or  operator  must  notify  the 
State  Director  that  the  documentation  of 
the  justification  for  reimbursement  has 
been  placed  in  the  operating  record  and 
that  reimbursement  has  been  received. 

(5)  Each  policy  must  contain  a 
provision  allowing  assignment  of  the 
policy  to  a  successor  owner  or  operator. 
Such  assignment  may  be  conditional 
upon  consent  of  the  insurer,  provided 
that  such  consent  is  not  unreasonably 
refused. 

(6)  The  insurance  policy  must  provide 
that  the  insurer  may  not  caned, 
terminate  or  fail  to  renew  the  policy 
except  for  failure  to  pay  the  premium. 
The  automatic  renewal  of  the  policy 
must,  at  a  minimum,  provide  the  insured 
with  the  option  of  renewal  at  the  face 
amount  of  the  expiring  policy.  If  there  is 
a  failure  to  pay  the  premium,  the  insurer 
may  cancel  the  poHcy  by  sending  notice 
of  cancellation  by  certified  mail  to  the 
owner  and  operator  and  to  the  State 
Director  120  days  in  advance  of 
cancellation.  If  the  insurer  cancels  the 
policy,  the  owner  or  operator  must 
obtain  alternate  finandal  assurance  as 
spedfied  in  this  section. 

(7)  For  insurance  policies  providing 
coverage  for  post-closure  care, 
commencing  on  the  date  that  liability  to 
make  payments  pursuant  to  the  policy 
accrues,  the  insurer  will  thereafter 
annually  increase  the  face  amount  of  the 
poHcy.  Such  increase  must  be  equivalent 
to  the  face  amount  of  the  policy,  less 
any  payments  made,  multiplied  by  an 
amount  equivalent  to  85  percent  of  the 
most  recent  investment  rate  or  of  the 


equTvalent  coupon-issue  yield 
announced  by  the  U.S.  Treasury  for  26- 
week  Treasury  securities. 

(8)  The  owner  or  operator  may  cancel 
the  insurance  policy  only  if  alternate 
finandal  assurance  is  substituted  as 
specified  in  dris  section  or  if  the  owner 
or  operator,  i*  no  longer  required  to 
demonstrate  finandal  responsibility  in 
accordance  with  the  requirements  of 
§  258.71(bl,  258.72(b)  or  258.73(b). 

(e)  Corporate  Financial  Test 
[Reserved] 

(T)  Local  Government  Financial  Test. 
[Reserved] 

(g)  Corporate  Guarantee.  [Reserved] 

(h)  Local  Govemntent  Guarantee. 
[Reserved] 

(i)  State-Approved  Mechanism.  An 
owner  or  operator  may  satisfy  the 
requirements  of  this  section  by 
obtaining  any  other  mechEUiism  that 
meets  the  criteria  specified  in 
§  258.74(1],  and  that  is  approved  by  the 
Director  ortf  an  approved  State. 

(j)  State  Assumption  of 
Responsibility.  If  the  State  Director 
either  assumes  legal  responsibility  for 
an  owner  or  operator's  compliance  widi 
the  closure,  post-doaure  care  and/or 
corrective  action  requirements  of  this 
part  or  assures  that  the  funds  will  be 
available  from  State  sources  to  cover 
the  requirements,  the  owner  or  operator 
will  be  in  compliance  with  the 
requirements  of  this  section.  Any  State 
assumption  of  responsibility  must  meet 
the  criteria  specified  in  S  258.74(1). 

(k)  Use  of  Multiple  Financial 
Mechanisms.  An  owner  or  operator  may 
satisfy  the  requirements  of  this  section 
by  estabhshing  more  than  one  finandal 
mechanism  per  facility.  TTie  mechanisms 
must  be  as  specified  in  paragraphs  (a), 
[h\  (c).  (d).  (e).  (f),  (g),  (h),  (i),  and  (j)  of 
this  section,  except  that  it  is  the 
combination  of  mechanisms,  rather  than 
the  single  mechanism,  which  must 
provide  financial  assurance  for  an 
amount  at  least  equal  to  the  current  cost 
estimate  for  dosure,  post-closure  care  or 
corrective  action,  whichever  is 
applicable.  The  finandal  test  and  a 
guarantee  provided  by  a  corporate 
parent,  sibling,  or  grandparent  may  not 
be  combined  if  the  finandal  statements 
of  the  two  firms  are  consolidated. 

(1)  The  language  of  the  mechanisms 
Usted  in  paragraphs  (a),  fb),  (c),  (d),  (e), 
(0-  (g).  (h).  (i).  and  (j)  of  this  section  must 
ensure  that  the  instruments  satisfy  the 
following  criteria: 

(1)  The  financial  assurance 
mechanisms  must  ensure  that  the 
amount  of  funds  assured  is  sufficient  to 
cover  the  costs  of  dosure,  post-closure 
care,  and  corrective  action  for  known 
releases  when  needed; 


(2)  The  financial  assurance 
mechanisms  must  ensure  that  funds  will 
be  available  in  a  timely  fashion  when 
needed; 

(3)  The  financial  assurance 
mechanisms  must  be  obtained  by  the 
owner  or  operator  by  the  effective  date 
of  these  requirements  or  prior  to  the 
initial  recdpt  of  solid  waste,  whichever 
is  later,  in  the  case  of  dosure  aixl  post- 
closure  care,  and  no  later  that  120  days 
after  the  corrective  action  remedy  has 
been  sdected  in  accordance  with  the 
requirements  of  {  258.58,  until  the  owner 
or  operator  is  released  from  the 
financial  assurance  requirements  under 
§§  258.71,  25a72  and  258.73. 

(4)  The  finandal  assurance 
mechanisms  must  be  legally  valid, 
binding,  and  enforceable  onder  State 
and  Federal  law. 

Appendix  I  to  this  Part  258— 
Constituents  for  Detsctton 
Monitoring  ' 


CORMTMKI  nWM  ' 


Inorganic  ConsiitMnts: 
(1>  Aiitoriony 

(2)  Arsenic 

(3)  Barium 


(4)  Borylfiuni .. 

(5)  Cailmiuni. 

(6)  Chrorium..- 

(7)  Cobalt 

(8)  Copper 

(9)  Lead 

(10)N(CW...... 

(ll)S«tM*ini.. 
(12)  Silver. 


(l3)Tlialliui«..- 
(14)  VanadMn 

(1^?»K _.. 

Organic  Constituents: 

(16)  Acetone. 

(17)  Acrytonitrile- 

(18)  Benzene.- _ 

(19)  Bromochtofomethane 

(20)  BromodichlororoeUwne 

(21)  Bromoform;  Ti  itnotnofnothane .... 

(22)  Carbon  cteutfida 

(23)  Cartjon  tetractiloride 

(24)  Chlorot)enzene 

(25)  Chloroethane:  Ettiyl  chloride 

(26)  Chloroform;  Tnchloromethane... 

(27)  DibroroocNorontettiane;  Chtar- 
odibromofTjethane _ 

(28)  1 .2-C)Jbronio-3-cMoropFopane: 
OBCP „ 

(29)  l.2.0t)ronx>altwne:    Ettiytene 
dibromide;  EDB 

(30)  o-Dichtorob«nzene;    1.2-Dich- 
lorobenzene 

(31)  p-0»cWorobenzene;  1 ,4-Dicti!or- 
obeiuene _... 

(32)  1rans-1.4-Oichtom-2-tMtane. 

(33)  1.1-Oichloroeihww;  Ethylidene 
chloride....- - 

(34)  1 ,2-Dichioroettwne;    Ethy1er>e 
dichionde.— ....„ 

(35)  l.l-Oichloroa(hytea«:  l.l-Och- 
loroethene:  Vinyliderw  chlotide 

(36)  ci8-l.2-0ichloroethylene:    ds- 
1 .2-Dichlofo«thene 


CASRN* 


(Tom 

(ToisO 
(ToW) 
(T<H*> 
(ToW) 
(Total) 
(TotaO 
(ToftaO 
(Tot*) 
(ToW) 
(Tolifl 
(Total) 
(Total) 
fToial) 

67-64-1 
107-13-1 
71-43-2 
74-97-S 
7S-27-4 
75-25-2 
75-1S-0 
56-23-5 
108-90-7 
75-00-3 
67-66-3 

124-48-1 
96-12-8 

106-93-4 

95-50-1 

106-46-7 
110-57-6 

75-34-3 
107-06-2 

75-35-4 
158-59-2 
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Conmon  name* 


(37)         tran»-1.2-D(chloroethylene; 

tran8-1.2-Dichloroeftiene 

<38)  1,2-D<ah(oropropane;  Propytene 

dichlori(te.._ 

(39)  cis- 1 .3'OicMoropropene 

(40)  trans-1 .3-Dichloropropen« 

(41)  Ethylbcnzene 

(42)  2-HeKanone;     Methyl     butyl 
ketone 

(43)  Meth]^  bromide;  Bromometti- 
ane _.... 

(44)  Methyl  chloride;  Chlorometh- 
ane 

(45)  Methylane  bromide;  Dibromo- 
methane 

(46)  Methyterx  chloride;  Oichloro- 
methane, 


CAS  RN  > 


156-60-5 

78-87-5 

10061-01-5 

10061-02-6 

100-41-4 

691-78-6 

74-83-9 

74-67-3 

74-95-3 

75-09-2 


Common  name  * 


(47)  Methyl  ethyl  ketone:  MEK;  2- 
Butanone 

(48)  Methyl  iodide;  hxlomethane..„... 

(49)  4-M8thyl-2-pemanone;   Methyl 
isobutyl  Ketone 

(50)  Styrene 

(51)  1,1,1.2-Tetrachloroethane 

(52)  1,1,2,2-Tetrachloroethane 

(53)  Tetrachkxoethylene;   Tetrach- 
kxoethene;  Perchkxoethylene 

(54)  Toluene _ _ 

(55)  1.1,1-Trichkyoethane;    Mettv 
ylchtofoform _ 

(56)  1,1.2-Tnchloroethane 

(57)  Trichtoroettiylene;  Trichloroeth- 
ene 

(58)  Trichlorofiuoromethane;  CFC- 
1 1 „ 


CASRN» 


78-93-3 
74-88-4 

106-10-1 

100-42-5 

630-20-6 

79-34-5 

127-18-4 
106-68-3 

71-55-6 
79-00-5 

79-61-6 

75-69-4 


Common  name* 


(59)  1,2,3-Trichloropropane.. 

(60)  Vinyl  acetate 

(61)  Vinyl  chkxide _.- 

(62)  Xylenes ™ ;... 


CASRN* 


96-18-4 

106-05-4 

75-01-4 

1330-20-7 


'  This  list  contains  47  volatile  organics  lor  which 
possible  analytioBi  prooedurae  provided  in  EPA 
Heport  SW-846  "Test  Methods  for  Evaluating  Solid 
Waste,"  ttwd  editxjn.  November  1986,  at  revised 
December  1987.  includes  Mattwd  8260:  and  IS 
metals  for  which  SW-646  provides  either  Method 
6010  or  a  method  from  the  7000  series  of  methods 

'  Common  nsnies  wn  Vtose  Mdefy  ussd  in  gov- 
ernment regulations,  sctentific  pubkcatkxw,  and  com- 
merce: syrwnynrts  exist  tor  many  chemicals. 

'  Chemical  Abstracts  Service  regaMry  number. 
Where  "Total"  is  entered,  all  species  in  the  grour>d 
water  that  contain  this  element  are  included. 


Appendix  II  to  ttils  Part  258 — List  of  Harardous  Inorganic  and  Organic  Constituents  * 


Common  Name  * 


CASRN» 


Chemical  abstracts  service  index  name  * 


Sug-. 


ods< 


PQL(ug/ 


Acenaphthens .._ 
AcenaphthylerM . 


Acetone 

Acetonitrile;  Methyl  cyanide 

Acetophenone _ 

2-Acetylaminofluorer)e:  2-AAF.. 
Acrolein _ 


Acrytonitrlle ... 

Aldrin 

Allyl  chloride. 


4-Aminobipheny4.. 
Anthracene ......... 


Antimony., 


Arsenic. 


Barium 

Benzene.. 


BenzoCalanthracene:  Benzanttvacene . 

BenzoCblfluoranthene 

BenzoCklfluoranthena 

Benzotghilperytene 

BenzoCalpyrene _ 


Benzyl  alcohol.. 
Beryllium..... 


alpha-BHC... 
beta-BHC .... 
delta-BHC... 


83-32-9 

206-96-6 

67-64-1 
75-05-6 
98-66-2 
53-96-3 
107-02-8 

107-13-1 

309-00-2 

107-05-1 

92-67-1 
120-12-7 

(Total) 

(Total) 

(TotaO 
71-43-2 

56-55-3 
205-99-2 
207-08-9 
191-24-2 

50-32-6 

100-51-6 
(ToiaO 

319-64-6 
319-65-7 
319-66-8 


Acenaphthylene,  1,2-dihydro-.. 


Acenaphthylene . 


2-Propanone... 
Acetonitrile 


Ethanone,  1 -phenyl- 

Acetamxle,  N-9H-fluoren-2-yl-., 
2-Propenal...< 


2-Propenenitrile . 


1,4:5,8-Dimethanohaphlhalene.        1,2.3.4,10,10-hexachtoro- 

1,4.4a,S.e.8a-hexahydr>  (1a,4a,4a/3,5a.8a,8a/})- 
1-Propene,  3-chloro- — • 


[1,1 '-Biphenyll-4-amine. 
Anthracer>e 


Antimony.. 


Barium  ..„ 
Benzene.. 


Benztalanttvacene 

BenzCelacephenanthrylene.. 

Benzo(k]fhjoranthene 

Benzo[ghi]perylene 

Benzo[a]pyrene 


Benzenemethanol .. 
Beryllium „ 


Cyclohexane,  1 .2.3.4,5,6-hexachloro-,  (1a.2a,3^,4a,5^,6^. 
Cydohexane.  1.2,3,4,5,6-twxachloro-,  (la,2/3,3a,4^,5a.6/}>-. 
Cyclohexane,  1,2,3,4,5,6-hexachkxo-,  (la,2a,3a,4/3,5a.6^. 


8100 
8270 
8100 
8270 
8280 
8015 
8270 
8270 
8090 
8260 
8090 
8260 
8000 
6270 
8010 
8280 
8270 
8100 
8270 
6010 
7040 
7041 
8010 
7060 
7081 
8010 
7080 
8020 
8021 
8200 
8100 
8270 
8100 
8270 
8t00 
8270 
6100 
8270 
8100 
8270 
8270 
8010 
7000 
7091 
8080 
8270 
6060 
8270 
6060 
8270 


200 

10 

200 

10 

100 

100 

10 

20 

5 

100 

5 

200 

005 

10 

5 

10 

20 

200 

10 

300 

2000 

30 

500 

10 

20 

20 

1000 

2 

0.1 

5 

200 

10 

200 

10 

200 

10 

200 

10 

200 

10 

20 

3 

SO  . 

2 

0.05 
10 
O.OS 
20 
0.1 
20 
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UMI 


Common  Nam«* 


gamma-BHC.  Lindane _ _ 

Bis<2-cMoroethoxy)methane ,.. 

Bis<2-chloroettiyt)  ether,  DicNoroethyl  ether.. 


B(S-(2-chlOfO-1-mettiytethy))    ettier     2,2"-Dichlorodii9opropy) 
ether,  DCIP.  See  note  7 

Bis(2-ethy1tiexyt)  phthalate 

Bromochkxomethane;  Chlorobromomethane . 


Bromodtchloromethane:  Dit)romoch<oromettiane . 


Bromotomi;  Tribromomethane . 


4-Bromopheny1  phenyl  ether 

Butyl  tienzyt  phthalate;  Benzyl  butyl  phtfialate . 
Cadmium 


Cait>on  disulfide 

Cartxxi  tetrachloride.. 


Chlordane.. 


p-Chloroaniline . 
Chlorotjenzene . 


Chlorobenzilate 

p-Chlort>-m-cresol;  4-Chloro-3-methylphenol.. 
Ctiloroethane;  Ethyl  chloride 


Chloroform;  Trichloromethane.. 


2-Chloronaphthaiene 

2-Chloropheno< 

4-Chlorophenyl  phenyl  etfier ., 

Chloroprene „ , 

Chromium 


Cfvysene.. 
Cobalt 


Copper.. 


m-Cresol;  3-methylphenol 

o-Cresol;  2-methylphonol 

p-Cresol;  4-methylphenol 

Cyanide 

2,4-0:  2,4-Dichlorophenoxyacetic  acid.. 
4.4 '  -ODD 


4.4 'DDE. 
4,4 'DDT. 
Diallate 


CASRN' 


56-89-9 

111-91-1 

111-44-4 

10S-60-1 

117-81-7 
74-97-5 

75-27-4 

75-25-2 

101-55-3 

85-68-7 

(Total) 


75-15-0 
56-23-5 


See  Note  8 

106-47-8 
108-90-7 


510-15-6 
59-50-7 
75-00-3 

67-66-3 

91-58-7 

95-57-8 

7005-72-3 

126-99-8 

(Total) 

218-01-9 
(Total) 

(Total) 

108-39-4 
95-48-7 

106-44-5 
57-12-5 
94-75-7 
72-54-8 

72-55-9 

50-29-3 

2303-16-4 


Chemical  abstracts  service  index  name  * 


Cydohexane,  1.2.3,4,5.6-hex»chloro-,  (1a.2a,3^.4a,5o,6/})-. 

Ethane,  1,1  '-[methylenebis(oxy)]bis(2-chloro- 

Ethane,  1 ,1  '-oxybist2-chloro- 

Propane,  2,2'-oxyt)isC1-chloro- „ 


1,2-Benzenedicartx>xylic  acid,  bi8(2-ett>yttiexyO 
Methane,  bromochloro- 


Methane,  bronwdichloro-.. 


Methane,  tribromo-. 


Benzene.  1  -broftxM-phenoxy- 

1 ,2-Benzenedicartx)xylic  acid,  butyl  phenylmethyl  ester.. 
Cadmium 


Cartxxi  disulfide 

Methane,  tetrachkxo- . 


4,7-Mettiano-1  H-indene. 
2,3,3a,4,7,7a-hexahydro-. 

Benzenamine,  4-chloro- , 

Benzene,  chloro- 


1 ,2,4,5,6, 7,8,8-octachloro- 


Benzerieacetic  acid.   4-chloro-a-(4-chlorophenyl)-a-hydroxy-, 

ethyl  ester. 
Ptienol.  4-chloro-3-methyl- 


Ethane,  chloro-.. 


Methane,  trichloro-.. 


Naphthalene,  2-chloro- 

Ptienol,  2-chloro- 

Benzene.  1-chloro-4-phenoxy- 

1.3-Butadiene.  2-chloro- 

Chromium 


Chrysene.. 
Cobalt 


Copfjer,. 


Ptienol.  3-mettiyl- 

Phenol.  2-niethyl- 

Ptienol.  4-methy1- 

Cyanide 

Acetic  acid.  (2.4-dichlorophenoxy)- 

Benzene  1.1  '-(2,2-dichloroethylldene)bis[4-chloro-.. 


Benzene.  1.1  '-(dichloroethyenylidene)bis[4-chloro- 

Benzene.  1,1  '-(2.2,2-thchloroethylidene)bis[4-chloro-.. 


Cart>amothioic  add,  bis(l-methylethyl)-,S-(2,3-dichloro-2-pro- 
penyl)  ester. 


SU9-. 


meth- 
ods* 


8080 
8270 
8110 
8270 
8110 
8270 
8110 
8270 
8060 
8021 
8260 
8010 
8021 
8260 
8010 
8021 
8260 
8110 
8270 
8060 
8270 
6010 
7130 
7.131 
8260 
8010 
8021 
8260 
8080 
8270 
8270 
8010 
8020 
8021 
8260 
8270 

6040 
8270 
8010 
8021 
8260 
6010 
8021 
8260 
8120 
8270 
8040 
8270 
8110 
•270 
8010 
8260 
6010 
7190 
7191 
8100 
8270 
6010 
7200 
7201 
6010 
7210 
7211 
8270 
8270 
8270 
9010 
8150 
8080 
8270 
8080 
8270 
8080 
8270 
8270 


PQL{ugf 


0.05 
20 

5 
10 

3 
10 
10 
10 
20 

0.1 

5 

1 

0.2 

5 

2 
15 

5 
25 
10 

5 
10 
40 
50 

1 
100 

1 

0.1 
10 

0.1 
50 
20 

2 

2 

0.1 

5 
10 

5 
20 

5 

1 
10 

0.5 

0.2 

5 
10 
10 

5 

10 

40 

10 

50 

20 

70 

500 

10 

200 

10 

70 

500 

10 

60 

200 

10 

10 

10  - 
10 
200 
10 

0.1 
10 

0.05 
10 

0.1 
10 
10 
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PQL{ug/ 


0.05 
20 

S 
10 

3 
10 
10 
10 
20 

0.1 

5 

1 

0.2 

5 

2 
15 

5 
25 
10 

5 
10 
40 
50 

1 
100 

1 

0.1 
10 

0.1 
50 
20 

2 

2 

0.1 

5 
10 

5 
20 

5 

1 
10 

0.5 

0.2 

5 
10 
10 

5 

10 

40 

10 

50 

20 

70 

500 

10 

200 

10 

70 

500 

10 

60 

200 

10 

10 

10 

10 

200 

10 

0.1 
10 

0.05 
10 

0.1 
10 
10 


Common  Name* 


Dibenz(a.Manthracene .. 


Dibenzofurtn _ 

DibromocMoromethane;  Chlorodibromomethana . 


1,2-Oibromo-3-chiorapropane;  DBCP., 


1.2-Oibromoethane;  Ethylene  dribromide:  EDB . 


Di-n-butyl  phltialate _ 

o-Oichlorobenzene;  l.2-Dichlorot)enzene. 


m-Oichlorobenzene;  1.3-Oichlorobenzene.. 


p-Dichlorob«nzene;  1,4-0tcMorob«n2ene.. 


3,3'-Dichloroben2icline 

trans-1 ,4-Dichkxo-2-butene _ 

Dichlorodifluoromethane;  CFC  12;. 


1.1-DichlorDethane;  Ethyldidene  cMoride. 


1,2-Dichloroethane;  Ethylene  dichloride . 


1,1-OichlonDethylene:  1,1-Dichloroethene:  Vinylidene  chloride. 

cis-1.2-DicMoroethylene:  ci8-1,2-Dichlofoethene 

trane-l  ,2-Oichloroethylene  trans- 1 ,2-Dichloroethene 


2.4-Dictilo'Xiphenol.. 


CASRN* 


2,6-Dichlo(ophenol _ _ 

1 .2-Dichloropropane:  Propylene  dichloride.. 


1,3-Dichlorapropane;  Trimethyiene  dichloride.. 
2,2-Dichloroprapane;  Isopropylidene  chloride.. 

1 .1-Dlchloropropene 

cis-1 ,3-C)ichloropropene 

trane-t  ,3-0ichlo(opropene 

Oieldrin _ ~ 


pfifhah 


Diethyl  pfifhalate. 

0,0-Diethyl  0-2-py(azinyl  photphorothioate;  Thionazin.. 

Dimethoate _ 


p-Pimethylamino)azobenzene .: 

7,12-Di(T)ethylt>e(u[a}anthracene.. 


53-70-3 

132-64-0 
124-48-1 


96-12-8 

106-93-4 

84-74-2 
95-50-1 


541-73-1 


106-48-7 


91-04-1 
110-57-8 
75-71-8 

75-34-3 


107-06-2 

75-35-4 

156-59-2 
156-60-5 

120-83-2 

87-65-0 
78-87-5 

142-28-0 

594-20-7 

563-58-6 

10061-01-5 

10061-02-6 

80-57-1 

84-66-2 

207-97-2 

60-51-5 

60-11-7 
57-07-6 


Chemical  abstracts  service  index  name  * 


OlbeRz(a.h)anttiraceti0.. 


Dibenzoturan .._ _ 

Methane,  dibromochkxo-.. 


Propane,  1.2-dibrome-3-chloro- . 


Ethane.  1.2-dibromo-. 


1.2-8enzenedicarboxytic  acid,  dibutyl  ester.. 
Benzene.  1.2-dichloro- 


Benzene,  1,3-Dtchloro-.. 


Benzerw,  1 .4-dichloro- . 


Sug- 
gesied 


ods* 


PQL(uQ/ 


[1.1'-Biphenyl)-4.4'-<liamine.  3.3'-dichlo«>-.. 

2-B«Jtene.  1 ,4-dichloro-,  (E)- 

Mettuuie,  dichlorodifluoro- 


Ethane,  1.1-dtchloro-. 


Ethane,  l,l-dichlon>-. 


Ethene,  1,l-dichk)ro-. 


Ethena,  1,2-dichloro-.  (Z)-.. 
Etherw,  1.2-dichloro-,  (E)-.. 


Phenol,  2,4-dichlofO-.. 


Phenol,  2,6-dlchtoro- 

Propane,  1 .2-dichloro- ., 


Propane,  1 .3-dichlofo- 

Propane.  2  2dich)ofO- 

1 -Propane.  l.l-dichloro- 

1-Propene.  l.3-dichloro-.  (2)-., 
1-Propene.  1 ,3-dichloro-.  (E)-.. 


2,7:3,6-Dimethanonaphth[2.3-b]oxirene.  3,4,5,6.9.9-hexa, 
oh(oro-1a.2,2a.3.6,6a.7,7a-octahydro-.  (laa,2;3,2aa,3^. 
6/3,6aa,7/3.7aa)-. 

1,2-Benzenedicart>oxylic  acid,  diethyl  ester 


Phosphorothioic  acid.  0,0-diethyl  O-pyrazinyl  ester . 


Phoephorodithioic   acid.   0,0-dimethyl   S-l2-<methylam(no)-2- 
oxoethyl]  ester. 

Benzenamine.  N,N-dimethy»-4-{phenylazo)- 

Benz[a}anthracene,  7,12-dirTiethyl- 


8100 

8270 

8270 

8010 

8021 

8200 

8011 

8021 

8280 

8011 

0021 

8260 

8000 

8270 

8010 

8020 

8021 

8120 

8200 

8270 

8010 

8020 

8021 

8120 

8260 

8270 

8010 

8020 

8021 

8120 

8260 

8270 

8270 

8260 

8021 

8260 

8010 

8021 

8260 

8010 

8021 

8260 

8010 

8021 

8260 

8021 

8260 

8010 

8021 

8260 

8040 

8270 

8270 

8010 

8021 

8260 

8021 

8200 

8021 

8260 

8021 

8260 

8010 

8200 

8010 

8260 

8080 

8270 

8060 
8270 
8141 
8270 
8141 
8270 
8270 
8270 


200 
10 
10 

1 

0.3 

5 

01 
30 
25 

01 
10 

5 

5 
10 

2 

5 

05 
10 

5 
10 

5 

5 

0.2 
10 

5 
10 

2 

5 

01 
15 

5 
10 
20 

too 

05 

5 

1 

0.5 

5 

0.5 

0.3 

5 

1 

05 

5 

02 

5 

1 

05 

5 

5 
10 
10 

05 

oos 

03 
5 

05 
15 

0.2 

5 
20 
10 

5 
10 

005 
10 

5 

10 

5 
20 

3 
20 
10 
10 
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—Continued 


Common  Name  ' 


3.3'-Oimethy1ben2idine 

2.4-0imettiytphenol:  m-Xytend.. 


Dimethyl  phthalate.. 


m-Oinitrobenzene 

4.6-Oinitro-o-cresol  4,6-Dinitro-2-methylpheno).. 


2.4-Dinitroph«nol; „ 

2.4-Dinltrotohjerve _ 

2.6-Otnitrotoluene 

Dinoseb.  DNBP,  2-sec-Butyt-4,6-dinitrophefX3).. 
Dwvoctyl  phthalate 


Diphenyiamine.. 
Osulfoton 


Endosulfan  I... 
Endosullan  II.. 


Endosulfan  sutfata . 
Endnn.„ 


Endnn  aldetryde. 
Ettiylbenzene 


Ethyl  mettiacrylate . 


Ethyl  methanesulfonate.. 
Famphur 


Fluoranthene 

Fluofene _ 

Heptachlor 

Heptachlor  epoxide.. 


Hexachlorobenzene.... 
Hexachlorofctjtadiene . . 


Hexachlorocyclopentadiene.. 
Hexachlofoethane 


Hexachloropropene 

2-Hexanone;  Methyl  txityl  ketone.. 
lndefx>(l  .2.3-cd)pyrene . 


isotHjtyi  alcx)hol . 

isodno 

isophofone 


isosafrole . 
Kepone 


CASRN' 


119-93-7 
105-«7-9 

131-11-3 

99-6&-0 
534-52-1 

51-28-5 
121-14-2 
606-20-2 

88-65-7 

117-84-0 

122-39-4 
298-04-4 

959-98-8 
33213-65-9 

1031-07-8 
72-20-8 

7421-93-4 

100-41-4 

97-63-2 

62-50-0 
52-85-7 

206-44-0 

86-73-7 

76-44-8 

1024-57-3 

118-74-1 
87-68-3 

77-47-4 
67-72-1 

1888-71-7 
591-78-8 
193-39-5 

78-83-1 

465-73-6 

78-59-1 

120-58-1 
143-50-0 


Chemical  abstracts  service  index  name  * 


(1.1 '-Biphenyll-4,4' -diamine.  3,3 '-dimethyl- 

Phenol,  2.4-dimetfiy1- 

1.2-Benzenedlcarboxylic  add,  dimethyl  ester 

Benzene,  1 ,3-dinitro- 

Ptienol,  2-methyl-4,6-dirwtro 

Ptienol,  2,4-dinitro- 

Benzene.  1  -methyl-2,4-dinitro- 

Benzene,  2-methyl-1 ,3-dinitro- _ 

PtiefX)l,  2-(1-mettiylpropyl)-4,6-dinitro- 

1 .2-Benzenedicartx>xyllc  acid,  dioctyt  ester 

Benzenamine,  N-phenyt- 

Phosphorodlthioic  acid,  0,0-diethyl  S-[2-(ethylthio)ethyl]  ester 


6,9-Methano-2.4,3-benzodioxathlepin,         6,7,8,9,10,10-hexa- 

chloro-1,5,5a,6,9,9a-hexahydro-,  3-oxide, 
6,9-Methano-2,4,3-benzodloxathiepin,        6,7,8,9, 1 0,1 0-hexa- 

chloro-1,5.5a,6,9,9a-hexahydro-,    3   oxide,    (3a,5aa,6/3,9/3, 

9aa)-. 
6,9-Mett)ano-2,4,3-l}enzodioxathiepin,        6,7,8.9. 1 0.1 0-hexa- 

chloro-1 ,5.5a,6,9.9a-hexahydro-,3-3-dioxide. 
2,7:3,6-Dimettianonaphth[2,3-b]oxirene,     3,4,5,6,9,9-hexach- 

loro-1a,2,2a.3.6,6a,7,7a-octahydro-,    (1aa,    2/}.2a/3.3a.6a. 

6a^.7^,7aa)-. 
1 ,2,4-Methenocyclopenta(cd]pentalene-5-cartx>xaldehyde. 

2.2a.3,3,4,7-hexachlorodecahydro-.  (1a,2^,2a/S,4/3. 

4a^,5^.6a^,6b/3,7R*K 
Benzene,  ethyl- 

2-Propenoic  acid,  2-methyl-,  ethyl  ester 

Methanesulfonic  acid,  ethyl  ester 

PTiosphorothioic  add,  0-[4-[(dimethylamlno)sulfonytlphenyl] 

0,0-dimethyt  ester. 
Ruoranthene 

9H-Ruorene 

4.7-Methano-1  H-indene.    1 .4.5,6,7,8,8-heptachloro-3a4.7.7a- 

tetrahydro-. 
2,5-Methano-2H-indeno[  1 .2-b]oxirene.  2.3,4.5.6,7.7-heptach- 

loro-1a.1b,5,5a,6,6a-hexahydro-,  (laa,  1b^,  2a,  5a,  5a;}, 

6fi,  6aa). 
Benzene,  hexachloro- 

1 ,3-Butadiene,  1 ,1 .2.3.4,4-hexachloro- 

1 .3-Cydopentadiene.  1 ,2,3,4,5,5-hexachloro- 

Ettiane,  hexachloro- 

1  -Propene,  1 , 1 ,2,3,3.3-hexachloro- 

2-HexarKxie 

lndeno(1.2,3-cd)pyrene _ 

1  -Propanol,  2-methyt- 

1 ,4,5,8-Oimethanonaphttialerie.  1 .2,3,4, 1 0. 1 0-         hexachloro- 

1,4,4a.5.8.Ba  hexahydro-  (1a.4a.4a;3,5/3,80,8ai3)-. 
2-Cydohexert-1-one,  3,5,5-trimethyl- , 

1,3-Benzodioxole,  5-(1-propenyl)- 

1 ,3,4-Metheno-2M-cyclotxjta[cd]pentalen-2-one, 
1 , 1  a,3.3a,4,5,5,5a,5b,6-decachlorooctahydro-. 


Sug- 
gested 
meth- 
ods> 


8270 
8040 
8270 
8060 
8270 
8270 
8040 
8270 
8040 
8270 
8090 
8270 
8090 
8270 
8150 
8270 
8060 
8270 
8270 
8140 
8141 
8270 
8080 
8270 
8080 
8270 

8080 
8270 
8080 
8270 

8080 
8270 

8020 
8221 
8260 
8015 
8260 
8270 
8270 
8270 

8100 
8270 
8100 
8270 
8080 
8270 
8080 
8270 

8120 
8270 
8021 
8120 
8260 
8270 
8120 
8270 
8120 
8260 
8270 
8270 
8260 
8100 
8270 
8015 
'8240 
8270 
8260 
8090 
8270 
8270 
8270 


POL 


lL(^g/ 


10 
5 

10 

5 
10 
20 
150 
50 
150 
50 

0.2 
10 

0.1 
10 

1 
20 
30 
10 
10 

2 

0.5 
10 

0.1 
20 

0.05 
20 

0.5 
10 

0.1 
20 

0.2 
10 

2 

0.05 

5 

5 
10 
10 
20 
20 

200 

10 

200 

10 

0.05 

10 

1 

10 

0.5 
10 

0.5 

5 
10 
10 

5 
10 

0.5 
10 
10 
10 
50 
200 
10 
50 
100 
20 
10 
60 
10 
10 
20 


II 
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—Continued 


Common  Name  ' 


CASRN* 


Chamical  abttnctt  Mrvice  indax  nama  * 


8^. 


odt' 


P0L(^a/ 


Lead- 


Mercury. 
Mettiacrytonitrile.. 


Methapyrilerw 

Methoxychlor 

Methyl  bromide:  Bromomethane.. 
Mettiyt  cti<ohde:  Chlorometttane .. 


3-Methylcholanttvene 

Methyl  ethyl  ketone:  MEtC  2-Butanone . 


Methyl  iodide;  lodomethane . 
Mothyl  methacrylate ...» 


Methyl  methanesulfonate 

2-Methyinaphtf«lene 

Methyl  parathion;  Parathion  methyl.. 


4-Methyl-2-pentanone;  Methyl  isobutyl  ketone . 
Methylene  bromide:  Dibromomettiane 


Methylene  chloride;  Dichloromethane.. 


Naphthalene.. 


1 ,4-Naphthciquinone . 

1-Naphthylamine 

2-Naphthylamine 

Nickel 


o-Nltroanilin«:  2-Nitroanillne.. 
m-Nitroaniline;  3-Nitroanile ... 
p-Nltroaniline,  4-Nitroaniline.. 
Nitroberttene 


o-N;trophenol:  2-Nitrophenol . 
p-Nitrophenol;  4-Nitrophenol . 


N-Nitrosodi-n-butylamine ., 

N-Nitrosodiettiylamine _..... 

N-Nltrosodimethylamine ;. 

N-Nitrosodiphenylamine „ _„........ ........................ 

N-Nitrosodipropylamine;  N-Nitroso-N-dipropylamina;  Ohn-pro- 
pylmtrosamme. 

NNitrosomettiylettialamine „ 

N-Nitro80pipendine _ „ „..„.„„ 

NNitrosopyrrolidine „„.. 

5-Nitro-o-toluidine „ 

Parathion _ 


Pentachkxobenzene 

Pentachkxonitrobenzene .. 
Pentachkxophenol 


PhefMcetin 

Phenanttvene.. 


Ptienol 

p-Phenylenediamina . 
Phorate 1.4. 


(TotaO 

(TotaO 
126-98-7 

91-80-5 

72-43-5 

74-83-8 

'74-87-3 

56-49-5 
78-93-3 

74-88-4 

80-62-6 

66-27-3 

91-57-6 

298-00-0 

108-10-1 
74-95-3 

75-09-2 

91-20-3 


130-15-4 

134-32-7 

91-59-8 

(TotaO 

88-74-4 

99-09-2 

100-01-6 

98-95-3 

88-75-5 

100-02-7 

924-16-3 
55-18-5 
62-75-9 
86-30-6 

621-64-7 

10595-95-8 

100-75-4 

930-55-2 

99-55-8 

56-38-2 

608-93-5 
82-68-8 
87-86-5 

62-44-2 
85-01-8 

106-95-2 
106-50-3 
298-02-2 


Mercury 

2-Propenenitrila.  2-methy(-.. 


1.2-Ethanediamine.   N.N-dimethy!  N<-2-pyridinyt-N1/2-lhianyt- 

inathyl)-. 
Benzana,1,1'-(2.2.2,trichloroethylidene)bis[4-methoxy- „ 


Methane,  bromo-.. 
Methane,  chkxo-.. 


BenzCJlaceanttirylene.  1.2-dihydro-3-methyl-.. 
2-Butanone 


Methape,  iodo- 

2-Propeno)C  acid,  2-methyl-,  methyl  ester .. 


Methaneaulfonic  acid,  methyl  ester 

Naphthalene,  2-methyt- 

Phosphorothioic  acid,  O.O^Jimethyl  0-<4-nt1rophenyO  otter . 


2-Pentanone,  4-methyl-, 
Methane,  ditxomo- 


Methane,  dichkxo-.. 


Naphthalene . 


1 
1 

2-Naphthalenamina.. 
Nickel.. 


Benzenamine,  2-nitro- . 
Benzenamine,  Sniitro-. 
Benzenamine,  4-nitro .. 
Benzene,  nitro- 


PhenoJ,  2-nitro-.. 
Ptier^ol,  4-nitr^.. 


1-Butanamine,  N-butyl-N-nitroao-.. 
Ethanamfew,  N-ethyi-N-nitroso...... 

Methanamine.  N-mettiyl-N-nrtroao-., 
Benzenamine,  N-nitroso-N-phenyl-.. 
1-Propanamine.  N-nrtroso-N-propyt- 


Ethanamine,  N-methyl-N-nitroao- 

Plpertdlne,  1  -nitroao- »....»..»»..»»»« 

PyrroBdine,  1  -nitroao- 

Benzenamine,  2-methyl-5-nitro- « 

Phosphorothioic  acid,  0,0-diethyl  0-(4-nitroph6rty() 


Benzer>e.  pentachloro- 

Benzene,  perrtachloronitro-.. 
Phenol,  pentachloro- 


6010 
7420 
7421 
7470 
8016 
8260 
8270 

8000 
8270 
8010 
8021 
8010 
8021 
8270 
8015 
8260 
8010 
8280 
8015 
8200 
8270 
8270 
8140 
8141 
8270 
8015 
8260 
8010 
8021 
8260 
8010 
8021 
8260 
8021 
8100 
8260 
8270 
8270 
8270 
8270 
8010 
7520 
8270 
8270 
8270 
8000 
8270 
8040 
8270 
8040 
8270 
8270 
8270 
8070 
8070 
8070 

8270 
8270 
8270 
8270 
8141 
8270 
8270 
8270 


Acetamkla,  N-(4-ethoxyphonl).. 
Ptienanthrene  .„ 


8270 
8270 
8100 
8270 


1,4-Ben2enediamit>e 

Phosphorodtthioic  acid,  0,0-diethyl  S-[(ethylthio)methyl) 


8270 
8140 
8141 
8270 


400 

1000 
10 

2 

s 

100 
100 

2 

10 
20 

10 

1 

03 
10 
10 
100 
40 
10 

2 
30 
10 
10 

OS 

1 
10 

5 

100 

15 

20 

10 

5 

0.2 
10 

05 
200 

5 
10 
10 
10 
10 
150 
400 
50 
50 
20 
40 
10 

5 
10 
10 
50 
10 
20 

2 

S 
10 

10 
20 
40 
10 

05 
10 
10 
20 

6 

50 

20 

200 

10 

1 
10 

2 

as 

10 


UMI 
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— Continued 


Common  Name ' 


PolycMonnated  bipheoyls;  PCBs;  Arodors.. 


Pronamide 

Propionitnle:  Elh)(4  cyanide.. 

Pyreoo 

Safrote.. 


Silvef.. 


S(1vex;2,4.5-TP. 
Styrene 


Sulfide 

2.4.5-T;  2.4.5-TncNoroptienoxyacetiC  acid.. 

l.2,4^TefracMorobenzene 

1.1.1.2-Tetrachloroettiane 


1 , 1 .2J2-TetracNoroethane . . 


Tetrachkxoethytene;  Te»achlofoettiene:  Perehloroethylene . 


2.3,4.6-TetracWorophenol .. 
ThalBom 


Tin 

Toluene. 


o-ToluKJine 

Toxaphene 

1 .2,4-TnchlofObenzene.. 


CASRN» 


l.Vl-Tnchlofoe«iane;  Methytehtorotorm . 

1,1.2-Tnchloroelhane 

Thchloroethylene;  Tiichtoroettiene 


Trichiorofkioramethane:  CFC-1 1 . 


2.4.5-Tncfiloropheool.. 
2.4,6-Trichlon)phenol.. 


1  ■2.3-Tnchlofopropane . 


0.0.0-Tnemyt  phosphorottnoate.. 

sym-Tnnrtrobeniana 

Vanadium.. 


Vinyt  acetate 

Vinyt  cNoride:  CMoroettiene.. 


Xylene  (total)     ., 

Zinc _^... 


See  Note  9 

23950-58-5 
107-12-0 

12»-00-0 

94-59-/ 
(Total) 


CTotal) 


93-72-1 
100-42-5 


18496-25-8 

93-76-5 

95-94-3 

630-20-6 


79-34-5 


127-18-4 


58-90-2 
(TotaO 


(TotaO 
108-88-3 


95-53-4 

See  Note  10 

120-82-1 


71-55-6 

79-00-5 
79-01-6 

75-69-4 


9&-9S-4 
88-06-2 

96-18-4 


126-68-1 
99-36-4 

(Total) 


106-05-4 
75-01-4 


See  Note  1 1 
(Total) 


Chemical  at>stracts  service  index  name  * 


1,1'-Blptienyl,  chloro  derivatives. 


Benzamida,  3,5-dichloro-N-{1.lKjimethy(-2-propyny()-.. 
Propanenitiila _ - -. 


Pyrene. 


1.3-Benzodioxola,  5-(2-propenyl)- 
Selenium _ 


Silver.. 


Propanoic  acid,  2-<2,4,5-trichlorophenoxy)-. 
Benzene,  ethenyl- 


Suifida - 

Acetic  acid.  (2.4,5-tnchlorophenoxy)-.. 

Benzene,  1.2,4,5-tetractilofo- 

Ethane,  1,1.1,2-tetract)loro- 


Ettiane.  1.l,2,2-tetrachloro-. 


Ethene,  tetrachkxo-.. 


Phenol.  2,3.4,6-tetrachloro- . 
Thallium 


Tin _ 

Benzene,  methyl-. 


Benzenamine,  2-methyl- .. 

Toxaphene 

Benzene.  1.2.4-trichloro-. 


Ethane,  l.l.l-Wchloro-.. 


Ethane,  1,1,2-trichloro-., 


Ettiene,  trichloro- . 


Methane.  tnchioroDuoro-.. 


Phenol  2,4,5-trichloro-  .._ 
Plwnol,  2,4,6-trichloro- ... 

Propane,  1.2,3-trichloro-_ 


Phoophorolhioic  acid,  0,0.0-triethylester.. 

Benzene,  1,3.5-»1nitro- ..- 

Vanadium — 


Sug- 
gested 
meth- 
ods* 


PQL^/ 


Acetic  add,  ethenyl  ester . 
Ethene.  chloro- 


Benzene,  dimethyl- . 


Zinc.. 


8080 

SO 

8270 

200 

8270 

10 

8015 

60 

8280 

150 

8100 

200 

8270 

10 

8270 

10 

6010 

750 

7740 

20 

7741 

20 

6010 

70 

7760 

100 

7761 

10 

8150 

2 

8020 

1 

8021 

•0.1 

8260 

10 

9030 

4000 

8150 

2 

8270 

10 

8010 

5 

8021 

0.05 

8260 

5 

8010 

0.5 

8021 

0.1 

8260 

5 

8010 

0.5 

8021 

0.5 

8260 

5 

8270 

10 

6010 

400 

7840 

1000 

7841 

10 

8010 

40 

8020 

2 

8021 

0.1 

8260 

5 

8270 

10 

8060 

2 

8021 

03 

8120 

0.5 

8260 

10 

8270 

10 

8010 

0.3 

II021 

0.3 

8260 

5 

8010 

0.2 

8200 

5 

8010 

1 

8021 

0.2 

8260 

5 

8010 

10 

8021 

0.3 

8260 

5 

8270 

10 

0040 

s 

8270 

10 

8010 

10 

8021 

5 

8260 

15 

8270 

10 

8270 

10 

6010 

80 

7910 

2000 

7911 

40 

8260 

SO 

8010 

2 

8021 

0.4 

8260 

10 

8020 

5 

8021 

0.2 

8260 

5 

6010 

20 

7950 

SO 

7961 

OS 

IJ 
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Notes 

'  The  regulatory  requirements  pertain  only  to  the  Mst  of  substances;  the  right  hand  columns  (Mettwds  and  POL)  are  given  lor  infomiationai  purposes  only  See 
also  footrwtes  5  and  6. 

•  Common  names  are  those  widely  used  in  government  regulations,  scientific  publicatiorw,  and  commerce:  synonyms  exist  for  many  chemicals. 

•  Chemical  Abstracts  Service  registry  number  Where  "Total"  is  entered,  all  species  in  the  ground  water  that  contain  this  elerrient  are  included 

•  CAS  index  are  those  used  in  the  9th  Collective  Index. 

» Suggested  Methods  refer  to  analytical  procedure  numbers  used  in  EPA  Report  SW-846  "Test  Methods  for  Evaluating  Solid  Waste",  third  edition,  November 
1986,  as  revised,  December  1987  Analytical  details  can  be  found  in  SW-846  and  in  documentation  on  file  at  the  agency  CAUTION:  The  methods  listed  are 
represenlatrve  SW-846  procedures  and  may  not  always  be  the  most  suitable  m«thod(s)  for  monitoring  an  analyte  under  the  regulations. 

•  Practical  Quantitation  Limits  (PQLs)  are  the  lowest  concentrations  of  analytes  in  ground  waters  that  can  be  reaiiabiy  determined  within  specified  Umits  of 
precision  and  accuracy  by  the  indicated  methods  under  routine  laboraio'y  operating  conditions.  The  POLs  listed  are  generally  stated  to  orw  significant  figure.  PQLs 
are  based  on  5  mL  samples  for  volatile  organics  and  1  L  samples  for  semivoiatile  organics.  CAUTION:  The  PQL  values  in  many  cases  are  ttased  only  on  a  general 
estiniate  for  the  method  and  not  on  a  determination  for  individual  compounds,  PQLs  are  not  a  part  of  ttie  regulation. 

'  This  substance  is  often  called  Bls(2-chloroisopropyl)  ether,  the  name  Chentvcal  Abstracts  Service  applies  to  its  noncommercial  isomer,  Propane,  2,2"-oxyt)(»[2- 
chkxo-  (CAS  RN  39638-32-9).  -k-    .  , 

•Chlofdane:  Thts  entry  includes  alpha-chlordane  (CAS  RN  5103-71-9),  beta-chlordane  (CAS  RN  5103-74-2).  gamma<hlordane  (OS  RN  5566-34-7),  and 
constituents  of  chlordane  (CAS  RN  57-74-9  and  CAS  RN  12789-C3-6).  PQL  shown  is  for  technical  chlordane.  PQLs  of  specific  isomers  are  about  20  uo/L  by 
method  8270. 

•  Polychlorinated  biphenyls  (CAS  RN  1336-36-3);  this  category  contains  congener  chemicals,  including  constituents  of  Arockx  1016  (CAS  RN  12674-11-2), 
Aroclor  1221  (CAS  HN  11104-28-2),  Aroclor  1232  (CAS  RN  11141-16-5),  Aroclof  1242  (CAS  RN  53469-21-9),  Aroclor  1248  (CAS  RN  12672-29-6),  Arockx  1254 
(CAS  RN  11097-«9-1),  and  Aroclor  1260  (CAS  RN  11096-82-5).  The  PQL  shown  is  an  average  value  for  PCB  ccrigeners. 

'»  Tooaphene;  This  entry  includes  congerw  chemicals  contained  in  technical  toxapher>e  (CAS  RN  8001-35-2),  i.e.,  chlornated  camphene. 

"  Xylene  (total):  This  entry  includes  o-xylene  (CAS  RN  96-47-6),  m-xylene  (CAS  RN  108-38-3).  p-xylen«  (CAS  RN  106-42-3).  and  unspecified  xylenes 
(dimeth/benzenes)  (CAS  RN  1330-20-7).  PQLs  for  method  8021  are  0.2  for  o-xytene  and  0.1  for  m-  or  p-xylene.  The  POL  for  m-xylene  is  2.0  ng/L  by  method  8020 
or  8260.  1 


Appandlce*  to  the  Preamble 
Appendix  A— [Reserved] 

Appendix  B— Supplemental 
Information  for  Subpart  A— General 

Subpart  A  discusses  the  purpose, 
scope,  and  applicability  of  part  258 
(§  258.1).  It  provides  definitions 
necessary  for  the  proper  interpretation 
of  the  rule  (§  258.2),  and  indicates  that 
there  are  other  Federal  laws  and  rules 
with  which  owners  and  operators  of 
MSWLfs  must  comply. 

1.  Section  258. 1    Purpose,  Scope,  and 
Applicability 

Part  258  sets  forth  minimum  national 
Criteria  for  the  location,  design, 
operation,  cleanup,  and  closure  of 
municipal  solid  waste  landfills.  An 
MSWLJF  that  does  not  meet  these 
Criteria  will  be  considered  to  be 
engaged  in  the  practice  of  "open 
dumping"  in  violation  of  section  4005  of 
RCRA.  Moreover,  MSWLFs  failing  to 
satisfy  these  Criteria  will  be  deemed  to 
be  in  violation  of  sections  309  and  405(e) 
of  the  Clean  Water  Act  if  they  are 
receiving  sewage  sludge.  The  purpose  of 
part  258  is  to  establish  minimum 
national  Criteria  for  municipal  solid 
waste  landfills,  including  MSWLFs  used 
for  sludge  disposal.  The  Criteria  do  not 
apply  to  owners  and  operators  of 
MSWLFs  that  have  stopped  receiving 
waste  as  of  October  9, 1991  (see 
§  258.1(c)).  Owners  and  operators  of 
MSWLFs  that  stop  receiving  waste 
between  October  9, 1991  and  October  9. 
1993  are  exempt  from  all  of  the 
requirements  of  part  258  except  the  fmal 
cover  requirements  cited  in  S  258.1(d). 
Finally,  MSWLFs  that  receive  waste  on 
or  after  October  9, 1991  must  comply 
with  all  of  part  258  unless  otherwise 
specifically  exempted,  e.g.,  the  small 
communities  exemption  contained  in 
§  285.1(fl. 


The  effective  date  of  part  258  is 
October  9, 1993,  except  for  two 
provisions:  (1)  The  ground-water 
monitoring  provisions  of  S9  258.51- 
258.55,  which  arc  phased  in  for  existing 
MSWLFs  and  lateral  expansions  over  a 
five-year  period  beginning  on  October  9, 
1991,  in  accordance  with  §  258.50,  and 
(2)  the  financial  responsibility 
provisions  of  subpart  G,  which  are 
effective  April  4, 1994. 

The  proposed  §  258.1  was  the  subject 
of  extensive  and  substantive  comments. 
These  comments,  and  EPA's  response  to 
the  comments,  are  addressed  below. 

a.  Closed  Facilities 

The  proposal  excluded  "closed  units," 
from  the  revised  Criteria.  "Closed  units" 
were  defined  as  "*  *  *  any  solid  waste 
disposal  unit  that  no  longer  receives 
solid  waste  as  of  the  effective  date  of 
this  part  and  has  received  a  final  layer 
of  cover  material."  The  Agency 
proposed  this  approach  for  several 
reasons.  First,  as  discussed  in  the 
preamble  to  the  proposal,  identification 
of  "closed  units"  would  be  difficult,  time 
consuming,  and  complicated  by  such 
issues  88  changes  in  ownership.  Second, 
the  inclusion  of  inactive  facilities  would 
dilute  the  already  scarce  technical  and 
financial  resources  available  to  the 
States.  Moreover,  other  authorities  and 
resources  are  available  to  address 
inactive  facilities  that  are  creating 
environmental  hazards.  For  example, 
abandoned  MSWLFs  releasing 
hazardous  substances  that  pose  a  threat 
to  human  health  and  the  environment 
can  be  addressed  using  authorities 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA). 

Several  commenters  argued  that  EPA 
should  distinguish  between  those 
facilities  that  have  closed  as  of 
promulgation  of  the  revised  Criteria  and 


those  that  continue  to  receive  waste 
after  today's  date,  but  stop  doing  so 
prior  to  the  date  the  rules  take  effect. 
These  commenters  were  concerned  that 
some  MSWLF  owners  or  operators 
would  take  advantage  of  this  window, 
perpetuating  problems  that  could 
compromise  human  health  and  the 
environment.  Specifically,  several 
commenters  urged  that  liquid 
restrictions,  ground-water  monitoring, 
and  final  cover  requirements  should  be 
applicable  to  facilities  that  cease 
receiving  waste  in  the  window  between 
the  date  of  promulgation  and  the 
effective  date.  Commenters  argued  that 
this  approach  was  more  protective  of 
human  health  and  the  environment  than 
allowing  MSWLFs  that  close  during  the 
window  to  be  exempt  from  all  the 
revised  Criteria. 

To  address  these  concerns,  EPA  is 
today  distinguishing  between  (1)  those 
facilities  that  stopped  receiving  waste 
prior  to  the  date  that  the  rule  is 
published  in  the  Federal  Register,  and 
(2)  those  MSWLFs  that  stop  receiving 
waste  in  the  window  between  the  date 
of  publication  and  the  rule's  effective 
date.  MSWLFs  in  the  first  category  will 
remain  outside  the  scope  of  the  revised 
Criteria.  However,  EPA  is  today 
requiring  the  second  category  of 
MSWLFs  to  install  a  final  cover  as 
specified  under  S  258,60(a).  The  cover 
must  be  completely  installed  within  six 
months  of  the  last  receipt  of  wastes. 
Owners  and  operators  of  MSWLFs  that 
stop  receiving  waste  during  the  window 
but  that  fail  to  finish  cover  installation 
within  six  months  of  the  last  receipt  of 
waste  will  be  subject  to  all  of  the 
requirements  of  part  258.  EPA  also 
eliminated  the  proposed  definition  of 
"closed  unit"  from  the  final  rule, 
because  the  definition  was  unnecessary 
given  the  revised  rule  language  addf>d  to 
respond  to  comments  described.  The 
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Agency  believes  the  regulatory  language 
in  today's  final  rule  clearly  spells  out 
both  the  exclusion  and  the  regulatory 
requirements  for  facilities  that  stop 
receiving  waste  between  the 
promulgation  and  effective  dates. 

EPA  decided  to  distinguish  between 
the  two  categories  of  closed  facilities  for 
several  reasons.  EPA  never  intended  to 
include  within  the  scope  of  the  revised 
Criteria  inactive  MSWLFs  that  stopped 
receiving  waste  prior  to  the  date  of 
promulgation  of  today's  rule  for  the 
reasons  cited  previously,  and  most 
commenters  agreed.  On  the  other  hand. 
the  Agency  agreed  with  comments  that 
some  regulatory  requirements  for 
facilities  that  stop  receiving  waste 
between  the  date  of  promulgation  and 
the  rule  elective  date  would  curtail 
continued  problems.  In  particular.  EPA 
agreed  that,  if  closed  without  the  benefit 
of  final  cover,  facilities  would  continue 
to  be  exposed  to  precipitation,  which 
would  result  in  increased  generation  of 
leachate.  The  cover  requirement  in 
today's  rule  will  restrict  the  introduction 
of  liquids  into  the  landfill,  thereby 
limiting  the  production  of  leachate. 
Today's  final  cover  requirement  is 
consistent  with  many  State  programs 
and.  therefore,  EPA  does  not  believe 
that  it  will  cause  significant  impacts  on 
owners  and  operators  of  MSWLFs. 

EPA  rejected  the  idea  of  subjecting 
these  facilities  to  additional 
requirements  for  several  reasons. 
MSWLF  owners  or  operators  budget  for 
facility  upgrades  or  closure 
requirements  by  setting  aside  funds 
during  the  operating  life  of  the  facility. 
The  18-month  time  period  between  the 
date  of  publication  and  the  rule  effective 
date  is  not  a  sufficient  period  for  many 
owners  or  operators  to  raise  the  capital 
necessary  to  install  a  ground-water 
monitoring  system.  Thus,  the 
"practicable  capability"  of  these  owners 
or  operators  to  install  such  a  system  is 
severely  limited.  Liquids  restrictions 
requirements  would  not  be  necessary 
after  the  cover  was  installed,  since  there 
would  no  longer  be  any  containerized  or 
bulk  liquids  disposal  and  the  cover 
would  minimize  the  introduction  of 
precipitation  into  the  landfill. 

b.  Controls  on  Municipal  Waste 
Combustion 

The  proposal  extended  the 
applicability  of  the  Part  258  Criteria  to 
landfills  that  receive  municipal  waste 
combustion  (MWC)  ash  regulated  under 
subtitle  D  (i.e..  not  otherwise  regulated 
under  subtitle  C  as  a  hazardous  waste). 
This  would  include  monofills  that 
receive  only  such  MWC  ash  as  well  as 
landfills  that  co-dispose  such  MWC  ash 
with  regular  municipal  solid  waste.  EPA 


noted,  however,  that  action  was  pending 
in  Congress  on  legislation  dealing 
specifically  with  the  management  of 
MWC  ash.  In  addition.  EPA  asked  for 
comments  on  the  adequacy  and 
appropriateness  of  the  proposed 
requirements  to  MWC  ash  disposal. 

On  November  15, 190a  the  President 
signed  the  Qean  Air  Act  Amendments 
of  1990.  Section  306  of  the  act  exempts 
MWC  ash  from  being  regulated  as  a 
hazardous  waste  under  subtitle  C  of 
RCRA  until  November  15, 1992.  The 
intent  of  this  provision  was  to  provide 
time  for  Congress  to  clarify  the 
regulatory  status  of  MWC  ash  during  the 
reauthorization  of  RCRA.  Previously, 
Congress  had  considered  legislation 
that,  if  enacted,  would  have  required 
special  management  standards  for 
MWC  ash  under  subtitle  D  of  RCRA. 
Because  this  rule  is  not  effective  until 
after  Novemba  1992,  the  applicability  of 
this  rule  to  MWC  ash  will  be  affected  by 
Congressional  action  on  this  issue  and  a 
pending  decision  on  a  federal  district 
court  appeal  regarding  the  regulatory 
status  of  ash.*  Until  November  1992, 
MWC  ash  disposal  is  subject  to  the 
existing  solid  waste  disposal  criteria 
under  40  CFR  part  257.  In  addition,  some 
States  have  regulations  governing  the 
disposal  of  MWC  ash. 

c.  Rule  Effective  Date 

The  Agency  proposed  a  uniform  18- 
month  effective  date  for  the  revised 
Criteria,  with  the  exception  of  the 
ground-water  monitoring  requirements, 
which  were  to  be  phased  in  over  a  five- 
year  period  following  a  schedule 
developed  by  the  State  and  financial 
assurance.  EJPA  proposed  to  make  all 
requirements  {except  ground-water 
monitoring]  effective  at  the  same  time  to 
avoid  confusion  and  to  simplify 
implementation.  However,  EPA 
specifically  solicited  comment  in  the 
proposal  on. the  merits  of  phasing  in  the 
requirements  over  time,  rather  than 
uniformly.  Under  that  approach,  "self- 
implementing"  provisions  (e.g.,  liquids 
restrictions,  hazardous  waste  screening) 
could  be  effective  in  less  than  eighteen 
months,  perhaps  within  six  or  twelve 
months,  but  the  remaining  requirements 
would  be  effective  at  18  months. 

Many  commenters  were  in  agreement 
with  the  Agency  on  the  usefulness  of  the 
uniform  effective  date.  However,  several 
commenters  were  concerned  that  18 
months  would  be  insufficient  time  for 


'  Environmental  Defense  Fund.  Inc.  v.  City  of 
Chictigo  (H.D.Ill.  1968)  conclnded  that  NfWC  ash  is 
exempt  from  regulation  under  subtitle  C  as  a 
hazardous  waste  if  the  combustor  satisGea  the 
criteria  of  RCRA  section  3001(i^  This  decision  has 
been  appealed 


owners  or  operators  to  acquire  capital 
necessary  to  fund  changes  in  facility 
operation  or  design,  or  for  States  to 
revise  their  solid  waste  management 
laws  and  to  promulgate  their  own 
regulations.  In  particular,  many  States 
commented  that  EPA  should  lengthen 
the  uniform  effective  date  of  18  months 
by  a  significant  time  period  to  reflect  the 
time  needed  to' change  State  laws,  revise 
State  regulations,  and  have  their 
programs  approved  by  EPA.  These 
commenters  suggested  alternative  dates 
ranging  from  24  to  48  months.  However, 
other  commenters  suppcHled  phasing  in 
some  self-implementing  Criteria  prior  to 
the  18-month  date,  because  it  would  be 
more  protective  of  human  health  and  the 
environment. 

EPA  still  believes  that  a  uniform 
effective  date,  except  for  ground-water 
monitoring  and  financial  responsibility 
requirements,  is  an  important  aspect  of 
the  rule's  implementation.  However, 
after  closely  evaluating  the  comments 
received  which  questioned  the  wisdom 
of  imposing  an  18  month  effective  date 
for  most  provisions  of  the  rule,  EPA  had 
decided  to  extend  the  effective  date  by 
six  additional  months.  As  a  result,  other 
than  for  ground-water  monitoring  and 
financial  assurance  requirements,  all 
provisions  of  the  rule  will  become 
effective  24  months  after  the  rule  is 
published  in  the  Federal  Reqister. 

The  Agency  is  adopting  a  24  month 
effective  date  instead  of  the  18  month 
period  contained  in  the  proposed  rule 
for  two  reasons.  First,  owners  and 
operators  and  other  commenters  stated 
that  the  18  month  period  did  not  provide 
sufficient  time  for  facilities  to  have 
sufficient  capital  and  resources  to 
comply  with  the  rule  requirements.  To 
deal  with  these  concerns,  commenters 
suggested  that  the  rule  become  effective 
in  anywhere  from  24  to  48  months  from 
the  date  of  publication.  EPA  has  decided 
to  provide  an  additional  six  months 
before  the  rule  becomes  effective  to 
assure  that  owners  and  operators  have 
sufficient  time  to  comply  with  the 
extensive  requirements  contained  in  the 
final  rule.  As  explained  elsewhere.  EPA 
has  also  decided  that  the  ground-water 
monitoring  requirements  will  be  phased 
in  over  a  five  year  period  and  that  the 
financial  responsibility  requirements 
will  become  effective  in  30  months. 

Secondly,  while  RCRA  section  4005(c) 
requires  States  to  adopt  and  implement 
a  permit  program  or  other  system  of 
prior  approval  within  18  months  after 
the  revised  landfill  criteria  are 
promulgated,  EPA  recognizes  that  even 
if  States  are  able  to  meet  that  statutory 
deadline  the  Agency  will  still  need  time 
to  evaluate  and  make  a  determination 
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as  to  the  adequacy  of  the  State  permit 
program  m  accordance  with  RCRA 
section  4005{c){lKC).  Obtaming  EPA's 
approval  of  a  State  permit  program  is  an 
important  element  in  the  implementation 
of  the  revised  criteria  because  many  of 
the  rule's  provisions  are  tied  to  whether 
a  State  has  a  permit  program  which  has 
been  approved  by  the  Agency.  Six 
additional  months  will  provide  EPA 
with  time  that  may  be  necessary  to 
review  the  adequacy  of  State  permit 
prograaw. 

EPA  next  considered  whether  certain 
requirements  should  be  effective  prior  to 
24  months  or,  for  ground-water 
monitoring,  on  a  different  schedule  from 
the  five  year  phase-in  period.  EPA  was 
not  persuaded  to  change  the  gnnmd- 
water  momtoring  effective  date  because 
the  Agency  oelieves  the  five-year  period 
is  needed  to  ensure  there  are  sufficient 
trained  personnel  and  installation 
equipment  available  to  complete 
monitoring  system  installation.  EPA's 
rationale  for  the  five-year  phase-in 
period  is  described  in  more  detail  in 
appendix  F.  As  a  general  matter.  EPA 
concluded  that  applying  a  significant 
number  of  requirements  before  24 
months  would  give  ov^mers  and 
operators  insufficient  time  to 
incorporate  the  requirements  into  their 
operations.  However,  EPA  was 
persuaded  by  commenters  who 
indicated  that  facilities  that  close  in  the 
window  between  the  promulgation  date 
and  the  effective  date  (i.e.,  24  months) 
should  comply  with  minimum  final  cover 
requirements.  Therefore,  as  described 
earlier  in  this  section,  today's  rule 
applies  this  one  requirement  to  facihties 
before  24  months. 

EPA  also  evaluated  whether  other 
requirements  besides  ground-water 
monitoring  should  be  effective  later  than 
24  months.  The  Agency  determined  that 
a  later  effective  date  was  necessary  for 
the  financial  responsibility  requirements 
because,  as  discussed  in  appendix  H, 
EPA  has  decided  to  develop  a  special 
financial  test  for  local  governments. 
Therefore,  to  allow  time  for  this 
rulemaking.  EPA  has  set  an  effective 
date  of  30  months  for  this  section  of  the 
rule. 

Z  Section  258.2    Definitions 

Major  comments  on  the  proposed 
definitions  centered  on  three  terms.  The 
comments,  and  EPA's  response,  are 
highlighted  below. 

Aquifer.  According  to  the  proposed 
rule,  "aquifer"  is  a  geologic  formation, 
group  of  formations,  or  portion  of  a 
formation  capable  of  yielding  significant 
quantities  of  ground  water  to  wells  or 
springs.  Several  commenters  suggested 
that  the  proposed  definition  was 


ambiguous  and  that  "aquifer"  shoald  be 
redefined.  Other  commenters  suggested 
specific  values  for  the  aquifer  "3rteld 
capability." 

After  reviewing  and  evaluating  the 
comments,  the  Agency  has  decided  to 
retain  the  definition  of  "aquifer"  as 
proposed.  EPA  believes  that  the  quality 
and  value  of  the  aquifer  should  be  a  site- 
specific  determination.  The  Agency  is 
opposed  to  judging  the  resource  value  of 
an  aquifer  based  on  a  generic  scale  of 
significance,  both  in  terms  of  quantity 
and  quality,  because  of  the  variability  of 
aquifers  on  a  site-by-site  basis.  The 
Agency  believes  it  is  more  appropriate 
that  such  judgments  be  made  on  a  site- 
specific  basis. 

Closed  unit.  The  proposed  rule 
defined  "closed  unit"  as  any  solid  waste 
disposal  unit  that  no  longer  receives 
solid  waste  as  of  the  effective  date  of 
this  Part  and  has  received  a  final  layer 
of  cover  material.  This  definition  was 
dropped  from  the  final  rule  because  it 
was  confusing  and.  as  discussed  in  the 
section  on  closed  facilities  above, 
because  it  is  now  unnecessary  given  die 
rule  changes  to  9  258.1. 

Existing  Unit/Lateral  Expansion.  The 
proposal  defined  "existinq  unit"  as  any 
solid  waste  disposal  unit  that  is 
receiving  solid  waste  as  of  the  effective 
date  of  part  258  and  has  not  received  a 
fmal  layer  of  cover  material,  and 
"lateral  expansion"  as  a  horizontal 
expansion  of  the  waste  boundaries  of  an 
existing  landfill  unit. 

Several  commenters  requested  that 
the  Agency  clarify  the  definitions  of 
"existing  unit"  and/or  "lateral 
expansion,"  because  as  proposed,  a 
clear  distinction  was  not  made  on  the 
definitive  limits  or  extent  of  an  "existing 
unit."  {tnd  how  lateral  expansions  of 
existing  units  after  the  effective  date 
would  be  regulated.  Commenters 
recommended  that  the  Agency  consider 
the  entire  permitted  landfill  area 
(including  those  areas  currendy  without 
waste)  to  be  an  "existing  unit."  Lateral 
expansion  of  such  units  would  be  only 
those  outside  the  original  permitted 
area.  Alternatively,  other  commenters 
supported  designating  the  "existing 
unit"  as  the  area  of  landfill  space 
actively  receiving  waste  as  of  the 
effective  date.  Any  enlargement  of  this 
area  would  be  considered  a  "lateral 
expansion"  and  regulated  as  a  "new 
unit." 

EPA  agreed  with  commenters  that  as 
proposed,  the  definitions  were  not  clear. 
The  Agency  considered  defining 
''existing  unit"  as  the  entire,  originally 
permitted  landfill  area  (inclusive  of 
areas  not  yet  receiving  waste  on  the 
effective  date).  An  extension  of  this 
"existing  unit"  beyond  the  original 


permitted  area  woold  be  a  "lateral 
expansion."  EPA  refected  this  approach 
because  of  the  high  degree  of  variability 
of  permitted  landfill  areas  throughout 
the  country.  Some  State  agencies  permit 
landfiHs  only  on  a  onit-by-nnit  basis, 
whereas  others  permit  the  entire  area 
expected  to  receive  waste  during  the 
landfill  life.  EPA  believed  some  landfills 
would  have  lar;ge  areas  not  subject  to 
the  revised  Criteria,  thus  significantly 
reducing  the  protection  of  human  health 
and  the  environment. 

The  Agency  also  considered  the 
alternative  proposed  by  commenters, 
i.e..  defining  "existing  unit"  as  the 
landfill  area  that  is  receiving  waste  as  of 
the  effective  date.  This  definition  is  the 
same  as  proposed  with  the  exception 
that  the  reference  to  a  final  cover 
requirement  is  deleted.  While  this 
alternative  was  preferable  to  the 
proposed  definition,  the  Agency  was 
concerned  that  owners  and  operators 
would  spread  wastes  over  large  portions 
of  their  facility  prior  to  the  effective  date 
so  that  such  portions  would  be  deemed 
"existing  units"  and  not  be  subject  to 
certain  requirements  of  today's  rule.  To 
address  this  concern,  EPA  added 
language  specifying  that  expansions  to 
an  "existing  unit"  would  have  to  be 
consistent  with  past  operating  practices 
or  operating  practices  modified  to 
ensure  good  management.  The  Agency 
believes  this  added  provision  ensuries 
that  owners  or  operators  will  not 
prematurely  enlarge  their  facilities  to 
avoid  compliance  with  portions  of  the 
revised  Criteria,  but  at  the  same  time, 
accounts  for  legitimate  landfill 
enlargements  or  changes  in  facility 
operations  resulting  from  additional 
waste  volumes. 

Therefore,  in  today's  rule,  the  Agency 
elected  to  revise  the  definition  of 
"existing  unit"  to  "*  *  *  mean  any  solid 
waste  disposal  unit  that  is  receiving 
solid  waste  as  of  the  efi^ective  date  of 
this  part.  Waste  placement  in  existing 
units  must  be  consistent  with  past 
operating  practices  or  operating 
practices  modified  to  ensure  good 
management."  This  approach  to  revising 
the  definition  of  "existing  unit"  did  not 
require  that  the  definition  of  "lateral 
expansion"  be  changed  from  that 
contained  in  the  proposal. 

3.  Section  2563    Consideration  of  Other 
Federal  Laws 

The  Agency  received  two  comments 
on  the  proposed  \  258.3,  which  provided 
that  the  owner/operator  of  an  MSWLF 
comply  with  any  other  applicable 
Federal  laws,  regulations,  or 
requirements.  This  section  recognizes 
that  there  are  other  Federal  statutes  and 
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programs  that  must  be  considered  in 
siting,  designing,  and  operating 
MSWLFs  and  serves  as  a  reminder  to 
the  MSW'LF  owner/operator  that  such 
requirements  must  be  met.  The 
preamble  to  the  proposed  rule  noted  a 
number  of  applicable  Federal  statutes, 
including  the  Clean  Water  Act  and 
Clean  Air  Act. 

One  commenter  suggested  that  EPA 
should  maintain  consistency  among  the 
MSWLF  requirements  and  other 
requirements  established  under  Federal 
statutes  like  the  Clean  Water  and  Clean 
Air  Acts.  This  commenter  proposed  that 
EPA  provide  guidance  to  permit  writers 
and  regulators  of  other  Federal 
programs  on  the  unique  nature  of 
MSWLFs.  Another  commenter 
expressed  concern  that  §  258.3  implied 
that  the  State  solid  waste  agency  would 
be  responsible  for  ensuring  cofhpliance 
of  the  MSWLF  with  other  Federal 
requirements.  This  commenter  wanted 
to  make  it  clear  that  the  MSWLF  owner/ 
operator  is  responsible  for  compliance 
with  any  other  Federal  requirements 
and  that  the  State  solid  waste  agency  is 
not  the  clearinghouse  for  all  these  other 
requirements. 

The  Agency  agrees  with  the  points 
made  by  both  commenters.  EPA  has 
attempted  and  will  continue  to  attempt 
to  ensure  consistency  among  the 
requirements  in  the  revised  Criteria  and 
other  requirements  under  Federal  law  to 
the  extent  authorized  by  statute.  EPA 
intends  to  include  information  on  the 
applicable  requirements  under  other 
Federal  statutes  in  the  technical 
guidance  that  EPA  is  preparing  for  this 
rule.  Finally,  the  owner  or  operator,  not 
the  State,  is  responsible  for  ensuring 
compliance  with  these  other  Federal 
requirements.  The  State,  however,  may 
be  involved  to  the  extent  these  Federal 
requirements  are  incorporated  and 
implemented  through  State  regulatory 
programs. 

Appendix  C— Supplemental 
Information  for  Subpart  B— Location 
Restrictions 

The  proposed  Criteria  specified 
restrictions  on  siting  MSWLF  units  for 
six  types  of  locations  that  the  Agency 
believed  warranted  control,  in  order  to 
protect  human  health  and  the 
environment.  These  six  location 
restrictions  have  been  retained  in  the 
final  Criteria  with  some  modifications. 
The  six  are;  MSWLFs  in  the  vicinity  of 
airports  and  in  100-year  floodplains, 
wetlands,  fault  areas,  seismic  impact 
zones,  and  unstable  areas.  Two  of  these 
locations,  sites  near  airports  and 
fioodplains.  are  included  in  the  existing 
part  257  Criteria. 


This  Appendix  summarizes  the 
proposed  location  restrictions,  provides 
a  review  of  the  public  comments 
received,  and  explains  the  Agency's 
approach  and  rationale  for  today's  final 
location  criteria.  The  first  subsection 
below  discusses  and  provides  the 
rationale  for  the  differences  in  the 
location  restrictions  for  new  MSWLF 
units,  existing  MSWLF  units,  and  lateral 
expansions. 

Differences  in  Location  Restrictions  for 
Existing  Units,  New  Units,  and  Lateral 
Expansions 

Several  commenters  raised  concerns 
as  to  why  the  Agency  applied  certain 
location  restrictions  to  new  MSWLF 
units  and  lateral  expansions,  but  not  to 
existing  MSWLF  units.  Specifically, 
commenters  stated  that  they  believed 
that  the  proposed  location  restrictions 
for  wetlands  and  fault  areas  should  be 
applicable  not  only  to  new  units  and 
lateral  expansions  but  also  to  existing 
MSWLF  units. 

Consistent  with  the  proposal,  the 
Agency  is  subjecting  existing  units  to 
only  three  of  the  location  restrictions — 
airport  safety,  floodplains.  and  unstable 
areas — in  today's  final  rule.  Existing 
units  are  subject  to  both  the  airport 
safety  and  floodplains  location 
restrictions  because  these  two  criteria 
are  essentially  the  same  as  the  existing 
part  257  Criteria,  which  have  been  in 
effect  since  1979.  Because  owners  and 
operators  of  existing  units  already 
should  be  in  compliance  with  these 
Criteria,  EPA  believes  that  applying 
these  location  restrictions  should  not 
cause  a  significant  impact  on  the 
regulated  community  or  result  in  a 
detrimental  impact  to  solid  waste 
disposal  capacity,  while  continuing  to 
provide  protection  of  human  health  and 
the  envirormient. 

The  Agency  decided  to  apply  today's 
final  unstable  area  location  restriction 
to  existing  units,  because  the  Agency 
believes  that  the  impacts  to  human 
health  and  the  environment  that  would 
result  from  the  rapid  and  catastrophic 
destruction  of  these  units  outweighs  any 
disposal  capacity  concerns  resulting 
from  the  closure  of  existing  MSWLF 
units. 

On  the  other  hand.  EPA  did  not 
impose  requirements  on  existing 
MSWLF  units  in  wetlands,  fault  areas, 
or  seismic  impact  areas.  The  Agency 
believes  that  disposal  capacity 
shortfalls,  which  could  result  if  existing 
landfills  in  these  locations  were 
required  to  close,  raise  greater 
environmental  and  public  health 
concerns  than  the  potential  risks  caused 
by  existing  units  in  these  locations.  If 
existing  MSWLF  units  located  in 


wetlands  were  required  to  close,  there 
would  be  a  significant  decrease  in 
disposal  capacity,  as  approximately  six 
percent  of  all  existing  MSWLF  units  are 
located  in  weUands.  (This  estimate  was 
developed  by  correlating  maps  of 
wetland  areas  with  MSWLF  locations.) 
In  addition,  wetlands  are  more 
prevalent  in  some  parts  of  the  country 
(e.g..  Florida  and  Louisiana).  In  these 
States,  the  closure  of  all  existing  units 
located  in  wetlands  would  likely 
significantly  disrupt  statewide  solid 
waste  management,  leading  to  possible 
increases  in  open  dumping  and  open 
burning.  Therefore,  the  Agency  believes 
that  it  is  impracticable  to  require  closure 
of  existing  units  located  in  wetlands. 

Concern  about  impacts  on  solid  waste 
disposal  capacity  was  also  the  primary 
reason  the  Agency  did  not  subject 
existing  units  to  today's  final  fault  area 
location  restrictions.  The  closure  of  a 
significant  number  of  existing  units 
located  in  fault  areas  would  result  in  the 
serious  reduction  of  landfill  capacity  in. 
certain  regions  of  the  U.S.  where 
movement  along  Holocene  faults  is 
common,  such  as  along  the  Gulf  Coast 
and  in  much  of  California  and  the 
Pacific  Northwest.  EPA  estimates  that  35 
percent  of  all  existing  MSWLF  units  are 
in  counties  that  contain  faults  that  have 
been  active  in  the  Holocene  Epoch.  The 
Agency,  however,  does  not  have  specific 
data  showing  the  distance  between 
these  landfills  and  the  active  faults,  and 
therefore,  is  unable  to  precisely  estimate 
the  number  of  these  existing  MSWLF 
units  that  would  not  meet  today's  fault 
area  restrictions.  However,  given  the 
potential  for  impacts  on  solid  waste 
capacity.  EPA  believes  it  is  appropriate 
not  to  subject  existing  units  to  the  final 
fault  area  requirements. 

Finally,  the  Agency  today  is  not 
imposing  the  seismic  impact  zone 
restrictions  of  §  258.14  on  existing  units 
located  in  these  areas.  The  Agency 
anticipated  that  there  would  be  a 
significant  number  of  existing  MSWLFs 
in  these  areas  that  would  be  unable  to 
meet  the  requirements  of  §  258.14. 
because  retrofitting  would  be 
prohibitively  expensive  and  technically 
very  difficult  in  most  cases.  As  a  result, 
many  existing  MSWLFs  would  be  forced 
to  close  leading  to  potentially  significant 
impacts  on  solid  waste  disposal 
capacity  in  these  areas. 

While  the  wetlands,  fault  areas,  and 
seismic  impact  zone  provisions  of 
today's  location  restrictions  do  not 
apply  to  existing  units,  all  of  tliese 
restrictions  apply  to  lateral  expansions 
of  existing  units  (as  well  as  new  units). 
Therefore,  owners  and  operators  of 
existing  units  may  vertically  expand 
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their  existing  unitg  in  these  locations, 
but  must  comply  with  the  provisions 
governing  new  units  if  they  wish  to 
lateraMy  expand.  EPA  recognizes  that 
applying  these  provisions  to  lateral 
expansions  (and  new  nnits)  will 
somewhat  limit  the  ability  of  owners 
and  operators  to  address  capacity 
needs.  However,  the  Agency  believes 
that  the  flexibility  provided  owners  and 
operators  to  vertically  expand  existing 
units  will  adequately  address  short-term 
capacity  needs.  In  addition,  the  24- 
month  window  prior  to  the  effective 
date  of  today's  rule  provides  owners 
and  operators  time  to  plan  for  future 
capacity  needs. 

Section  258.29(a)  requires  the  MSWLF 
owner/ operator  to  record  and  retain  in 
an  (plating  record  any  location 
restriction  demonstrations.  The  final 
rule  allows  the  Director  of  an  approved 
State  to  specify  an  alternative  location 
for  maintaining  the  operating  record  and 
alternative  schedules  for  recordkeeping 
and  notification  requirements. 

1.  Section  258.10    Airport  Safety 

The  proposed  criteria  specified  that 
new  MSWLF  units,  lateral  expansions, 
and  existing  MSWLF  units  located 
within  10.000  feet  (3,048  meters]  of  any 
airport  runway  used  by  turbojet  aircraft 
or  within  5,000  feet  (1.524  lineters)  of  any 
airport  runway  used  by  only  piston-type 
aircraft  shall  not  pose  a  bird  hazard  to 
aircraft.  These  distance  limits  were 
derived  from  the  Federal  Aviation 
Administration  (FAA)  Order  5200.5, 
"FAA  Guidance  Concerning  Sanitary 
Landfills  on  or  Near  Airports"  (October 
16, 1974],  The  proposal  was  identical  to 
existing  §  257.3-8,  applicable  to  solid 
waste  disposal  facilities. 

In  general,  commenters  supported  the 
proposed  airport  safety  criteria: 
however,  some  commenters  suggested 
that  the  Agency  consult  with  the  FAA  to 
establish  a  coordinated  national  policy 
for  siting  of  new  MSWLF  units  near 
airports.  Specifically,  commenters  were 
concerned  that  the  FAA  had  placed 
additional  restrictions  on  siting  near 
airports  that  were  not  reflected  in  EPA's 
revised  criteria. 

In  response  to  these  comments,  the 
Agency  consulted  with  the  FAA  on  the 
latest  policies  for  siting  near  airports.  In 
January  1990.  the  FAA  revised  FAA 
Order  5200.5,  which  was  the  basis  for 
the  Agency's  existing  part  257  criteria 
and  proposed  part  258  airport  safety 
provision.  Under  this  revision  (FAA  ' 
order  5200.5A)  any  waste  disposal  site 
located  within  a  five-mile  radius  of  a 
runway  end  and  that  attracts  or  sustains 
hazardous  bird  movements  from 
feeding,  water,  or  roosting  areas  into,  or 
across  the  runways  and/or  approach 


and  departure  patterns  of  aircraft  will 
be  considered  "incompatible"  with 
airports.  Additionally,  any  operator 
proposing  a  new  or  expanded  waste 
disposal  facility  within  five  miles  of  a 
runway  end  should  notify  the  airport 
and  the  appropriate  FAA  airport  office 
so  as  to  provide  an  opportunity  to 
review  and  comment  on  the  site  in 
accordance  with  FAA  guidance.  If  the 
disposal  facihty  is  determined  by  the 
FAA  to  be  incompatible  with  the  airport 
then  under  the  terms  of  the  order,  it 
should  not  be  sited  at  that  location. 

To  respond  to  commenters  concerns 
about  the  need  for  a  coordinated 
national  policy  for  siting  nefu*  airports, 
the  Agoicy  carefully  considered 
modi^'ing  %  256.10  so  as  to  make  it 
consistent  with  the  FAA  Order  5200.5A. 
However,  the  Agency  recognizes  the 
public  has  not  had  full  opportunity  to 
review  and  comment  on  these  potential 
additional  part  258  requirements  for 
airport  safety,  particularly  substantive 
new  performance  criteria  and 
restrictions  for  new  MSWLFs  and 
lateral  expansions  within  five  miles  of 
airport  runways.  Therefore.  EPA  has 
decided  not  to  include  new  performance 
criteria  for  MSWLFs  within  five  miles  of 
airport  runways,  in  today's  rule.  Instead 
EPA  expects  to  propose  additional 
performance  criteria  or  restrictions  for 
new  and  expanded  MSWLFs  near 
airports  when  the  Agency  revises  these 
criteria  in  the  future. 

However.  EPA  believes  it  is 
appropriate  to  include  in  today's  rule 
one  minor  procedural  element  of  the 
revised  FAA  order — that  owners  and 
operators  proposing  new  MSWLF  or 
(lateral]  expansions  within  five  miles  of 
a  runway  notify  the  affected  airport  and 
the  appropriate  FAA  office.  EPA 
believes  that  this  requirement  will 
ensure  communication  between  the 
owner  or  operator  and  the  FAA,  and 
facilitate  implementation  of  the  revised 
FAA  order  by  the  FAA.  EPA  believes 
this  requirement  partially  addresses 
commenters'  concerns  about  a 
coordinated  national  policy  on  siting 
near  airports.  More  importantly,  today's 
notification  requirement  imposes  little 
burden  on  the  owner  or  operator.  EPA 
believes  this  brirden  is  particularly  small 
when  weighed  against  the  FAA  concern 
that  landfills  and  other  waste  disposal 
sites  erode  the  safety  of  the  airport 
environment  Owners  and  operators  can 
comply  %vith  today's  notification 
requirement  simply  by  submitting  letters 
to  the  affected  airport  and  the 
appropriate  FAA  airports  t^ce  stating 
their  intent  to  site  a  new  MSWLF  or 
lateral  expansions  within  five  miles  of 
an  airport  runway.  And  finally,  this 
notification  requirement  is  a  type  of 


other  applicable  Federal  requirement 
with  which  an  owner  or  operator  must 
comply  with  under  1 258.3  of  today's 
nde. 

Today's  final  airport  safety  criteria 
applicable  to  new  MSWLFs,  existing 
MSWLFs,  and  lateral  expansions  remain 
unchanged  from  the  proposal,  except  for 
minor  clarifying  language  changes.  The 
Agency  also  wishes  to  clarify  that 
today's  airport  safety  criteria  do  not 
prohibit  the  disposal  of  solid  waste 
within  the  specified  distances,  unless 
the  owner  or  operator  is  unable  to  make 
the  required  demonstration  showing  that 
the  landfill  is  designed  and  operated  so 
as  not  to  pose  a  bird  hazard.  Today's 
regulation  simply  defines  a  "danger 
zone"  within  which  particular  care  must 
be  taken  to  ensure  that  no  bird  hazard 
arises.  Also,  today's  requirement  appUes 
only  to  MSWLFs  and  does  not  affect  the 
location  of  airports  or  airport  runways 
within  the  specified  distance. 

Finally,  commenters  suggested  that 
the  terms  "bird  hazard"  and  "airport"  be 
defined  in  the  rule  language.  In  today's 
final  rule,  the  Agency  defines  those 
terms  by  using  the  definitions  currently 
found  in  40  CFR  257.3-8.  The  rationale 
for  these  definitions,  which  remains 
valid  for  purposes  of  this  rule,  can  be 
found  at  44  FR  53458.  September  13, 
1979.  The  definitions  are  as  follows: 
"Airport"  is  a  public-use  airport  open  to 
the  public  without  prior  permission  and 
without  restrictions  within  the  physical 
capacities  of  available  facilities."  "Bird 
hazard"  is  "an  increase  in  the  likelihood 
of  bird/aircraft  collisions  that  may 
cause  damage  to  the  aircraft  or  injury  to 
its  occupants." 

2.  Section  258.11    Floodplains 

The  proposed  criteria  specified  that 
new  MSWLF  units,  lateral  expansions, 
and  existing  MSWLF  units  located  in 
100-year  floodplains  shall  not  restrict 
the  flow  of  the  100-year  flood,  reduce 
the  temporary  water  storage  capacity  of 
the  fioodplain.  or  result  in  the  washout 
of  solid  waste  so  as  to  pose  a  hazard  to 
human  hetdth  and  the  environment.  The 
proposed  requirement  was  identical  to 
the  existing  part  257  Criteria,  which  are 
applicable  to  all  solid  waste  disposal 
facilities.  Including  MSWLFs. 

The  intent  of  this  requirement  is  to 
ensure  that  NfSWLFs  located  in  a  100- 
year  floodplains  are  designed  and 
operated  to  prevent  significant  impacts 
on  the  100-year  flood  flow  and  water 
storage  capacity.  Speofically.  disposal 
of  solid  waste  in  floodplains  may  have 
the  following  kinds  of  significant 
adverse  impacts:  (1)  If  not  adequately 
protected  from  washout  wastes  may  be 
carried  by  flood  waters  and  flow  from 


51041       Federal  Register  /  Vol.  56,  No.  196  /  Wednesday.  October  9.  1991  /  Rules  and  Regulations 


the  site,  affecting  downstream  water 
quality;  (2)  filling  in  the  floodplains  may 
restrict  the  flow  of  flood  waters,  causing 
greater  flooding  upstream:  and  (3)  filling 
in  the  floodplain  may  reduce  the  size 
and  effectiveness  of  the  temporary 
water  storage  capacity  of  the  floodplain. 
which  may  cause  a  more  rapid 
movement  of  flood  waters  downstream, 
resulting  in  higher  flood  levels  and 
greater  flood  damage  downstream. 

Several  commenters  noted  that  the 
proposed  rule  and  preamble  were 
inconsistent.  Specifically,  the  rule 
language  specified  that  the  MSWLF 
must  not  restrict  the  flow  of  the  100-year 
flood  or  reduce  the  temporary  water 
storage  capacity  of  the  floodplain  or 
result  in  washout  of  solid  waste  so  as  to 
pose  a  hazard  to  human  health  and  the 
environment.  However,  the  preamble 
stated  that  locating  a  MSWIP  in  a 
floodplain  will  always  have  some 
impact  on  the  flow  of  the  lOO-year  flood 
and  water  storage  capacity.  The  Agency 
agrees  that  an  MSWLF  will  always  have 
some  impact  upon  the  flow  and  water 
storage  capacity  of  the  lOO-year  flood 
and  a  requirement  that  an  MSWLF  not 
do  so  is  impracticable.  As  proposed,  the 
Agency  is  requiring  that  the  flow 
restriction  or  impact  upon  water  storage 
capacity  that  does  occur,  as  the  result  of 
the  MSWLF,  not  pose  a  hazard  to 
human  health  and  the  environment. 

Several  other  commenters  disagreed 
with  the  proposed  requirement  and 
strongly  urged  EPA  to  ban  all  MSWLF 
units  from  the  lOO-year  floodplain. 
These  commenters  argued  that  it  is 
difficult  to  predict  in  advance  the 
adverse  impacts  of  a  flood  and  asserted 
that,  in  the  event  of  a  flood,  remediation 
would  likely  involve  further 
environmental  threats  and  would  be 
extremely  costly,  if  even  possible.  Those 
commenters  also  suggested  that  if  the 
Agency  still  decides  not  to  ban  MSWLFs 
from  the  lOO-year  floodplain,  EPA 
should  at  least  ban  MSWLFs  in  areas 
subject  to  frequent  flooding  (e.g..  five-  or 
ten-year  floodplains]. 

The  Agency  decided  not  to  ban  the 
siting  of  new  MSWLF  units,  lateral 
expansions,  or  existing  MSWLF  units  in 
the  lOO-year  floodplain  for  two  reasons. 
First,  EPA  believes  that  such  an  across- 
the-board  ban  is  not  necessary  for 
MSWLFs  to  protect  human  health  and 
the  environment.  EPA  believes  that  the 
demonstration  requirement  in  today's 
fmal  rule  fully  addresses  the  human 
health  and  environmental  concerns  (i.e., 
restricting  flow,  reducing  temporary 
water  storage  capacity,  and  washout  of 
waste)  posed  by  the  siting  of  MSWLFs 
in  floodplain  areas.  If  such  a 
demonstration  cannot  be  made,  the 


landnil  cannot  be  sited  in  that  location 
or  must  be  closed  in  accordance  with 
§  258.16  of  this  part.  Although  EPA 
agrees  with  commenters  that  it  is 
somewhat  difficult  to  predict  in  advance 
the  adverse  impacts  of  a  flood,  the 
Agency  believes  such  predictions  can  be 
made.  In  fact,  such  demonstrations  have 
been  made  in  the  past  by  facility  owners 
and  operators  to  comply  with  identical 
floodplain  restrictions  for  solid  waste 
disposal  facilities  under  part  257,  which 
have  been  in  existence  since  1979. 

Second,  as  stated  previously  in  the 
preamble  to  the  proposed  rule,  the 
outright  banning  of  all  MSWLFs  from 
the  lOO-year  floodplain  could  affect 
large  portions  of  the  nation,  including 
large  areas  of  some  States  (e.g., 
Louisiana.  Mississippi,  Missouri,  and 
Arkansas)  and,  thus,  could  strain  the 
regulated  community's  ability  to  provide 
adequate  disposal  capacity  for 
municipal  solid  waste  in  those  areas. 

Owners  or  operators  of  MSWLFs  can 
determine  if  their  facilities  are  located  in 
a  lOO-year  floodplain  by  using  the 
Federal  Emergency  Management 
Agency  (FEMA)  flood  insurance  rate 
maps  (FIRMs).  These  maps  cover  over 
99  percent  of  the  flood-prone 
communities  in  the  United  States  and 
can  be  obtained  at  no  cost  from  the 
FEMA  Flood  Map  Distribution  Center, 
6930  (A-F)  San  Tomas  Road,  Baltimore, 
Maryland.  21227-6227.  For  the  small 
number  of  areas  that  are  not  covered  by 
FIRMs,  owners  or  operators  could 
obtain  lOO-year  floodplain  maps  from: 
The  U.S.  Army  Corps  of  Engineers,  the 
Soil  Conservation  Service,  the  National 
Oceanic  and  Atmospheric 
Administration,  the  U.S.  Geological 
Survey,  the  Bureau  of  Land 
Management,  the  Bureau  of 
Reclamation,  the  Tennessee  Valley 
Authority,  and  State  and  lucal  flood 
control  agencies  and  other  departments. 
Additional  guidance  on  procedures  for 
delineating  floodplains  where  no  maps 
exist  will  be  included  in  the  technical 
guidance  for  this  rule,  which  is 
discussed  in  section  V  of  today's 
preamble. 

The  Agency  also  decided  not  to  ban 
the  siting  of  all  MSWLF  units  in  areas  of 
more  frequent  flooding  (e.g.,  five-  or  ten- 
year  floodplains).  Under  the  lOO-year 
floodplain  criterion,  an  MSWLF  unit 
cannot  be  located  in  the  lOO-year 
floodplain  unless  the  MSWLF  unit  is 
designed,  constructed,  and  maintained 
so  as  not  to  restrict  the  flow  of  the  100- 
year  flood,  reduce  the  temporary  water 
storage  capacity  of  the  floodplain.  or 
result  in  washout  of  solid  waste.  The 
main  di^erence  between  the  five-  or  ten- 
year  floods  and  the  lOO-year  flood  is  the 


magnitude  of  the  flood  and.  therefore, 
any  structures  built  for  a  lOO-year  flood 
should  be  able  to  withstand  the  Ave-  or 
ten-year  flood.  Furthermore,  the  lOO- 
year  floodplain  encompasses, 
geographically,  all  five-  and  ten-year 
floodplains.  Thus,  the  Agency  believes 
that  today's  requirement  adequately 
protects  human  health  and  the 
environment  in  lOO-year  floodplains  as 
well  as  in  five-  and  ten-year  floodplains. 

Finally,  the  Agency  believes  that  a 
ban  on  MSWLF  units  in  areas  of 
frequent  flooding  would  be  more 
difficult  to  implement  because  maps 
depicting  the  five-  or  ten-year 
floodplains  (frequent  flooding  areas)  are 
not  readily  available  and  in  most  areas 
are  not  available  at  all.  A  requirement 
banning  the  location  of  MSWLFs  from 
areas  of  frequent  flooding  areas  would 
require  owners  or  operators  to  develop 
floodplain  maps  for  frequent-flooding 
areas.  On  the  other  hand,  maps 
depicting  the  lOO-year  floodplain  are 
generally  readily  available. 

3.  Section  258.12    Wetlands 

The  proposed  criteria  specified  that 
no  new  MSWLF  unit  or  lateral 
expansion  could  be  located  in  a  wetland 
unless  the  owner  or  operator  made 
specific  demonstrations  to  the  State  that 
the  new  unit  (1)  would  not  result  in 
"significant  degradation"  of  the  wetland 
as  defined  in  the  Clean  Water  Act 
section  404(b)(1)  guidelines,  published  at 
40  CFR  part  230,  and  (2)  would  meet 
other  requirements  derived  from  the 
section  404(b)(1)  guidelines.  Under  the 
proposal,  existing  MSWLF  units  located 
in  wetlands  could  continue  to  operate; 
however,  as  indicated  above,  any  lateral 
expansions  of  existing  units  would  have 
to  be  in  compliance  with  the  proposed 
weUand  restrictions. 

To  be  consistent  with  the  Clean 
Water  Act,  the  proposed  criteria 
adopted  the  definition  of  wetlands 
contained  in  the  Army  Corps  of 
Engineers  section  404  implementing 
regulations  (33  CFR  parts  320  through 
330)  and  the  EPA  section  404(b)(1) 
guidelines  (40  CFR  part  230).  As  defined 
by  the  Corps  and  EPA,  wetlands  are 
those  "areas  that  are  inundated  or 
saturated  by  surface  or  ground  water  at 
a  frequency  and  duration  sufficient  to 
support,  and  that  under  normal 
circumstances  do  support,  a  prevalence 
of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions.  Wetlands 
include,  but  are  not  limited  to.  swamps, 
marshes,  bogs,  and  similar  areas." 

Several  commenters  requested  that 
new  MSWLF  units  be  banned 
completely  from  wetlands.  A  few 
commenters  suggested  that  when  a  nev« 
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MSWLF  unit  is  located  in  a  wetland,  the 
owner  or  operator  of  the  MSWLF  should 
be  required  to  restore  an  equivalent 
amount  of  land  as  a  wetland  "offset." 
On  the  other  hand,  several  conunenters 
supported  the  proposed  approach  or  one 
with  more  flexibility  to  allow  siting  of 
critically-needed  landfills  in  wetlands 
under  certain  conditions. 

In  response  to  these  comments,  the 
Agency  considered  whether  to  establish 
an  outright  ban  on  new  MSWLF  units 
and  lateral  expansions  in  wetlands.  The 
Agency  fully  agrees  with  the 
commenters  that  wetlands  are  a  very 
important,  fragile  ecosystem  that  must 
be  protected.  In  fact,  the  Agency  has 
identified  wetlands  protection  as  a  top 
priority.  In  evaluating  this  issue  for 
today's  fmal  rule,  however,  EPA  also 
seriously  considered  commenters' 
request  for  flexibility  to  allow  limited 
siting  of  landfills  in  wetlands  to  address 
potential  impacts  on  current  and  future 
solid  waste  disposal  capacity.  As 
discussed  earlier  in  this  section, 
wetlands  comprise  large  areas  of  the 
country,  particularly  in  certain  regions 
of  the  US.  Because  large  volumes  of 
municipal  waste  are  generated  in  every 
community  throughout  the  U.S..  there  is 
a  critical  need  for  regional  or  local 
waste  management  capacity.  EPA  was 
concerned  that  an  outright  ban  of  new 
MSWLFs  or  lateral  expansions  in 
wetlands  would  severely  restrict  the 
available  sites  or  expansion 
possibilities.  Such  capacity  shortfalls 
very  likely  could  lead  to  other  health 
and  environmental  impacts,  such  as 
open  dumping  or  open  burning.  Because 
of  the  potential  for  serious  disruption  of 
municipal  solid  waste  capacity,  the 
Agency  concluded  that  some  flexibihty 
must  be  provided  for  communities  to 
site  or  laterally  expand  MSWLFs  in 
wetlands.  Therefore,  the  Agency 
decided  against  an  outright  ban  on  new 
MSWLFs  or  lateral  expansions  in 
wetlands. 

However,  EPA  continues  to  believe 
that  siting  new  MSWLFs  or  lateral 
expansions  in  wetlands  should  be  done 
only  under  very  limited  conditions.  The 
Agency  is  retaining  in  today's  rule  the 
comprehensive  set  of  demonstration 
requirements  included  in  the  proposed 
rule.  In  addition,  the  Agency  agrees  with 
commenters  that  when  a  new  MSWLF  is 
located  or  a  lateral  expansion  is  created 
in  a  wetland,  that  the  owner  or  operator 
should  offset  any  impacts  through 
appropriate  and  practicable 
compensatory  mitigation  actions  (e.g., 
restoration  of  existing  degraded 
wetlands  or  creation  of  man-made 
wetlands).  This  approach  is  consistent 
with  the  Agency's  recent  adoption  of  the 


goal  of  achieving  no  overall  net  loss  of 
the  nation's  remaining  wetland  base,  as 
defined  by  acreage  and  function. 
Therefore,  the  Agency  has  incorporated 
this  additional  demonstration  element 
into  the  final  rule.  Specifically. 
S  258.12(a)(4)  has  been  modified  to 
require  owners  or  operators  of  new 
MSWLF  units  or  lateral  expansions  to 
demonstrate  that  steps  have  been  taken 
to  attempt  to  achieve  no  net  loss  of 
wetlands  (as  defined  by  acreage  and 
function)  by  first  avoiding  impacts  to 
wetlands  and  then  minimizing  such 
impacts  to  the  maximum  extent 
practicable,  and  finally,  offsetting  any 
remaining  wetland  impacts  through  all 
appropriate  and  practicable 
compensatory  mitigation  actions  (e.g., 
restoration  of  existing  degraded 
wetlands  or  creation  of  man-made 
wetlands). 

The  Agency  has  also  made  additional 
changes  to  ensure  that  the 
demonstrations  required  today  for  new 
MSWLFs  and  lateral  expansions  are 
comprehensive  and  ensure  protection  of 
human  health  and  the  environment. 
First,  EPA  has  added  language  to 
§  258.12(a)(2)  clarifying  that  the  owner 
or  operator  must  demonstrate  that  both 
the  construction  and  operation  of  the 
MSWLF  will  not  result  in  violations  of 
the  standards  specified  in 
§  258.12(a)(2)(i)-(iv). 

Second,  as  requested  by  commenters, 
the  Agency  has  revised  S  258.12(a)(3)  to 
identify  the  factors  the  owner  or 
operator  must  address  in  demonstrating 
that  the  landfill  will  not  cause  or 
contribute  to  significant  degradation  of 
wetlands.  These  factors,  which  were 
partially  derived  from  the  section 
404(b)(1)  guidelines,  address  the 
integrity  of  the  MSWLF  and  its  ability  to 
protect  the  ecological  resources  of  the 
wetland. 

Finally,  because  of  the  unique 
characteristics  of  wetlands,  EPA 
believes  that  the  review  and  approval  of 
the  Director  of  an  approved  State  is 
necessary  for  ensuring  that  the 
demonstration  is  comprehensive  and 
adequate  to  protect  human  health  and 
the  environment.  Therefore,  today's  rule 
specifies  that  all  of  the  demonstrations 
must  be  made  to  the  Director  of  an 
approved  State  and  placed  in  the 
operating  record  of  the  facility.  This 
provision  effectively  bans  the  siting  of 
new  MSWLFs  or  lateral  expansions  in 
wetlands  in  unapproved  States  (i.e.. 
States  that  do  not  have  EPA-approved 
RCRA  subtitle  D  permitting  programs). 
EPA  believes  this  approach,  is 
warranted  given  the  commenters' 
concerns  regarding  wetlands  and  the 


Agency's  commitment  to  protecting  this 
valuable  resource. 

As  indicated  earlier  in  today's 
preamble,  the  Administration 
announced  on  August  9, 1991  a 
comprehensive  plan  for  the  protection  of 
the  Nation's  wetlands.  Included  were  a 
number  of  actions  to  improve  the 
workability  of  the  Clean  Water  Act 
section  404  regulatory  program,  which 
regulates  the  discharge  of  dredged  or  fill 
material  into  wetlands.  Among  these 
changes  will  be  the  development  of 
wetlands  categories  by  an  interagency 
technical  committee  based  on  wetlands 
value.  After  such  a  categorization 
scheme  is  developed,  the  mitigation 
sequence  (i.e.,  avoidance,  minimization, 
and  then  compensation)  vtrill  be  retained 
for  the  high  value  wetlands  category, 
and  projects  in  other  wetland  categories 
will  be  required  to  offset  wetlands 
losses  through  compensatory  mitigation. 
When  such  wetlands  categories  are 
identified,  the  above  changes  to  the 
section  404  permitting  program  will  be 
implemented  through  amendment  of 
applicable  legal  authorities.  Section 
258.12  of  today's  rule  is  consistent  with 
regulatory  provisions  currently 
governing  the  section  404  program. 
When  the  section  404  regulatory 
program  is  modified  in  accordance  with 
the  Administration's  wetlands 
protection  program,  relevant  portions  of 
this  rule  will  be  modified  accordingly. 

Furthermore,  four  agencies  have 
recently  published  proposed  revisions  to 
a  technical  guidance  document 
implementing  the  current  regulatory 
definition  of  wetlands,  and  the  agencies 
will  shortly  be  proposing  to  codify 
portions  of  that  document  in  the  Code  of 
Federal  Regulations.  See  56  FR  40446 
(Aug.  14, 1991).  The  definition  of 
wetlands  contained  in  §  258.12  of 
today's  rule  reflects  the  Agency's 
current  definition  under  the  section  404 
program.  See  40  CFR  232.2(r).  When  the 
agency  proposes  amendments  to  the 
definition  of  wetlands  under  the  section 
404  program,  such  changes  will  also  be 
proposed  for  the  definition  contained  in 
S  258.12  of  today's  rule. 

4.  Section  258.13    Fault  Areas 

EPA  proposed  to  ban  new  MSWLF 
units  and  lateral  expansions  within  200 
feet  (60  meters)  of  faults  that  have 
experienced  displacement  during  the 
Holocene  Epoch.  The  Holocene  is  a  unit 
of  geologic  time,  extending  from  the  end 
of  the  Pleistocene  Epoch  to  the  present 
and  includes  the  past  11,000  years  of  the 
Earth's  history.  The  technical 
justification  for  the  200-foot  (60-meter) 
setback  is  discussed  in  the  preamble  for 
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the  proposed  rule  and  the  Draft  Location 
Restriction  Background  Document. 

In  the  proposed  rule,  a  "fault"  was 
defined  as  a  fracture  along  which  strata 
on  one  side  have  been  displaced  with 
respect  to  that  on  the  other  side.  In 
response  to  comments,  EPA  revised  the 
defmitioa  of  fatdt  in  today's  rule  to 
include  a  zone  or  zones  of  rock 
fracturing  in  any  geologic  material  along 
which  there  has  been  an  observable 
amount  of  displacement  of  the  sides 
relative  to  each  other.  This  addition  is 
necessary  because  faulting  does  not 
always  occur  along  a  single  plane  of 
movement  (a  "fault "),  but  rather  along  a 
zone  of  movement  (a  "fault  zone"). 
Therefore,  "zone  of  fracturing,"  which 
means  a  fault  zone  in  the  context  of  the 
defmition.  is  included  as  part  of  the 
definition  of  fault,  and  thus  the  200-foot 
betback  distance  will  apply  to  the 
outermost  boundary  of  a  fault  or  fault 
zone. 

Several  commenters  suggested 
alternatives  to  the  proposed  200-foot 
setback  distance.  Although  no 
commenters  suggested  actual  values  for 
these  changes  or  provided  any  data,  two 
favored  an  increased  distance,  one 
favored  a  decreased  distance,  and  two 
favored  a  distance  based  on  site-specific 
studies. 

Seismologists  generally  believe  that 
the  structural  integrity  of  MSWLFs 
cannot  be  unconditionally  guaranteed 
when  they  are  built  within  200-feet  of  a 
fault  along  which  movement  is  highly 
hkely  to  occur.  Moreover,  EPA  relied  on 
a  study  that  showed  that  damage  to 
engineered  structures  from  earthquakes 
is  most  severe  when  the  stnictxires  were 
located  within  200-feet  of  the  fault  along 
which  displacement  occurred.  In 
general  EPA  believes  that  the  200-foot 
buffer  zone  is  necessary  to  protect 
engineered  structures  from  seismic 
damages. 

However,  the  Agency  also  agrees  with 
commenters  who  argued  that  the  200- 
foot  setback  may  be  overly  protective  in 
some  geologic  formations  but  it  is 
unable  to  provide  a  clear  definition  of 
these  geologic  formations.  Therefore,  the 
Agency  has  allowed  in  today's  rule,  the 
opportunity  for  an  owner  or  operator  of 
a  new  MSVVLF  unit  or  lateral  expansion 
to  demonstrate  to  the  Director  of  an 
approved  State  that  an  alternative 
setback  distance  of  less  than  200  feet 
will  prevent  damage  to  the  structural 
integrity  of  the  MSWLF  and  will  be 
protective  of  human  health  and  the 
environment.  Section  258.29  of  today's 
rule  also  specifies  that  the 
demonstration  must  be  placed  in  the 
operating  record  of  the  facility.  This 
approach  requiring  review  and  approval 
of  the  Director  of  an  approved  State  is 


consistent  with  other  sections  of  today's 
rule  for  variances  or  waivers  from  the 
specified  self-implementing  requirement. 

EPA  recommends  that  owners  or 
operators  use  a  map  published  by  the 
U.S.  Geological  Survey  in  1978  to 
determine  the  location  of  Holocene 
faults  in  the  United  States.  For  locations 
in  which  movement  along  a  Holocene 
fault  has  occurred  more  recently  than 
1978,  owners  or  operators  of  new 
MSWLFs  and  lateral  expansions  would 
need  to  perform  a  geologic 
reconnaissance  of  the  site  and  its 
environs  to  map  fault  traces  and  to 
determine  the  faults  along  which 
movement  has  occurred  in  Holocene 
time,  and  then  to  determine  the 
appropriate  200-foot  setback  zone(s). 

5.  Section  256. 14    Seismic  Impact  Zones 

The  proposed  criteria  required  owners 
or  operators  of  new  MSWLF  units  or 
lateral  expansions  located  in  a  seismic 
impact  zone  to  design  the  unit  to  resist 
the  maximum  horizontal  acceleration  in 
lithified  material  for  the  site.  The  design 
features  a  fleeted  include  all 
containment  structures  (i.e..  liners, 
leachate  collection  systems,  and  surface 
water  control  systems).  Seismic  impact 
zones  were  defined  in  the  proposal  as 
areas  having  a  10-percent  or  greater 
probability  that  the  maximum  expected 
horizontal  acceleration  in  hard  rock, 
expressed  as  a  percentage  of  the  earth's 
gravitational  pull  (g),  will  exceed  0.10g 
in  250  years. 

Several  commenters  suggested  that 
the  requirement  for  seismic  impact  areas 
be  revised  so  that  the  maximum 
expected  horizontal  acceleration  is 
based  on  site-specific  assessments 
rather  than  on  one  performance  criterion 
(exceedance  of  O.lOg  in  250  years)  for  all 
sites.  Some  commenters  supported  the 
proposed  criterion,  while  others  favored 
the  use  of  a  lOO-year  return  period 
rather  than  a  250-year  period.  These 
commenters  believe  that  using  a  250- 
ysar  return  period  to  evaluate  site  peak 
ground  motion  would  result  in  more 
expensive  studies  and  design  in  these 
areas,  when  the  100-year  return  period 
provides  adequate  protection  to  human 
health  and  the  environment. 

EPA  has  rejected  the  commenters' 
suggestion  to  allow  the  maximum 
expected  horizontal  acceleration  to  be 
set  on  a  site-specific  basis.  Because  of 
the  self-implementing  nature  of  today's 
nile,  EPA  believes  that  to  ensure 
adequate  protection  of  human  health 
and  the  environment  it  is  essential  to 
establish  a  standard  performance 
criterion  for  horizontal  acceleration. 
Today's  final  standard  still  provides 
owners  and  operators  of  new  MSWLF 
units  and  lateral  expansions  significant 


flexibility  in  selecting  appropriate 
facility  design  on  a  site-specific  basis  to 
meet  the  specified  performance 
criterion. 

EPA  also  decided  to  retain  the 
proposed  criterion  using  the  250-year 
return  period  rather  than  changing  to  a 
lOO-year  period  as  some  commenters 
suggested,  for  two  reasons.  First, 
commenters  did  not  present  any  data 
demonstrating  that  the  lOO-year  return 
period  was  as  protective  of  human 
health  and  the  environment.  In  lieu  of 
supporting  data,  EPA  is  hesitant  to 
adopt  what  it  considers  to  be  a  less 
protective  standard.  Defining  seismic 
zones  by  using  the  250-year  interval 
includes  more  area  within  the  zone  than 
a  lOO-year  and,  therefore,  will  be  more 
protective  of  human  health  and  the 
environment.  Second,  as  a  practical 
matter,  lOO-year  interval  maps  are  not 
available  for  most  areas  in  the  U.S.  This 
would  require  owners  or  operators  to  do 
possibly  costly  studies  to  identify  these 
areas  if  today's  rule  used  the  lOO-year 
interval.  The  maps  for  the  250-year 
intervals,  on  the  other  hand,  are  readily 
available  for  all  of  the  U.S.  in  the  U.S. 
Geological  Survey  Open-File  Report  82- 
1033,  entitled  "Probabilistic  Estimates  of 
Maximum  Acceleration  and  Velocity  in 
Rock  in  the  Contiguous  United  States." 

Several  commenters  noted  that  EPA 
used  the  terms  "lithified  material"  and 
"hard  rock"  interchangeably  in  the 
proposed  rule.  Commenters  requested 
that  these  terms  be  defined  or  clarified. 
EPA  agrees  that  these  terms  were  used 
interchangeably,  and  that  this  results  in 
confusion.  Because  the  term  "hard  rock" 
can  be  ambiguous — raising  questions 
such  as  what  is  "hard"  rock  as  opposed 
to  "soft"  rock — the  Agency  revised  the 
rule  language  to  use  the  term  "lithified 
earth  material"  consistently  throughout 
the  rule.  This  term  best  defines  the 
material  the  Agency  is  addressing  in  this 
part  of  the  rule.  The  term  "lithified  earth 
material"  includes  all  rock,  including  all 
naturally  occurring  and  nat\irally  formed 
aggregates  or  masses  of  minerals  or 
small  particles  of  older  rock  that  formed 
by  crystallization  of  magma  or  by 
induration  of  loose  sediments.  The  term 
specifically  excludes  man-made 
materials  such  as  fill,  concrete,  and 
asphalt,  as  well  as  unconsolidated  earih 
materials,  soils,  or  regolith  lying  at  or 
near  the  earth's  surface. 

Like  all  of  today's  final  rule,  the  final 
seismic  impact  zone  requirements  are 
self-implementing.  As  such,  today's  final 
rule  requires  the  owner  or  operator  to 
place  the  specified  demonstration  in  the 
operating  record  and  to  notify  the  State 
Director.  This  provision  ensures  that  tho 
owner  or  operator  retains  the 
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documentation  necessary  to  show  that  a 
demonstration  has  been  made  in 
compliance  with  this  requirement 

ft  Section  258.15  Unstable  Areas 

The  proposed  criteria  required  owners 
and  operators  of  new  MSWUF  units, 
lateral  expansions,  and  existing  MSWLF 
units  located  in  unstable  areas  to 
demonstrate  to  the  State's  satisfaction 
the  structural  stability  of  the  unit.  Such 
demonstrations  would  have  to  show 
that  engineering  measures  have  been 
incorporated  into  the  design  of  the  unit 
to  mitigate  the  potential  adverse  impacts 
of  estabUshing  events  on  the  structural 
components  of  the  unit.  These  structural 
components  include  liners,  leachate 
collection  systems,  final  cover  systems, 
run-on  and  run-off  control  systems,  and 
any  other  component  necessary  for 
protection  of  human  health  and  the 
environment. 

The  proposed  criteria  also  required  a 
6V^  year  phase-out  of  existing  MSWLF 
units  located  in  unstable  areas  that 
could  not  make  the  demonstration.  This 
was  corrected  in  the  final  rule  to  make 
the  closure  deadline  five  years  from 
today's  date,  as  originally  intended. 
However,  States  could  grant  an 
extension  to  the  phase-out  if  there  were 
no  available  disposal  alternative  and  no 
potential  threat  were  posed  to  human 
health  and  the  environment.  (See 
appendix  B  for  discussion  on  closure  of 
existing  units). 

Several  commenters  requested  that 
the  Agency  clarify  its  definition  of 
"unstable  areas."  Today's  final  rule 
provides  that  "unstable  areas"  are 
locations  that  are  susceptible  to  natural 
or  human-induced  events  or  forces 
capable  of  impairing  the  integrity  of 
some  or  all  of  the  landfill  structural 
components  responsible  for  preventing 
releases  from  a  landfill.  Unstable  areas 
are  characterized  by  localized  or 
regional  ground  subsidence,  settling 
(either  slowly,  or  very  rapidly  and 
catastrophically)  of  overburden,  or  by 
slope  failure.  Unstable  areas  generally 
include: 

(1)  Poor  foundation  conditions — areas 
where  features  exist  that  may  result  in 
inadequate  foundation  support  for  the 
structural  components  of  the  MSWU  unit 
(this  includes  weak  and  unstable  soils); 

(2)  Areas  susceptible  to  mass  movement — 
areas  where  the  downslope  movement  of  soil 
and  rock  (either  alone  or  mixed  with  water) 
occurs  under  the  influence  of  gravity;  and 

(3)  Karst  terraces — areas  that  are  underlain 
by  soluble  bedrock,  generally  limestone  or 
dolomite,  and  may  contain  extensive 
subterranean  drainage  systems  and  relatively 
large  subsurface  voids  whose  presence  can 
lead  to  the  rapid  development  of  sinkholes. 


The  term  "karst"  refers  to  a  type  of 
topography  that  under  certain  dimatic 
concOtions  develops  on  soluble  rock, 
most  commonly  limestone  or  dolomite. 
Karst  areas  are  characterized  by  the 
presence  of  certain  physiographic 
features  such  as  sinkholes,  sinkhole 
plains,  blind  valleys,  solution  valleys, 
losing  streams,  caves,  and  big  springs, 
although  not  all  these  features  are 
always  present.  EPA's  intent  is  to 
include  as  an  unstable  area  only  those 
karst  terraces  in  which  rapid  subsidence 
and  sinkhole  development  have  been  a 
common  occurrence  in  recent  geologic 
time.  Many  of  the  karst  areas  are  shown 
on  the  U.S.  Geological  Survey's  National 
Atlas  map  entitled  "Engineering  Aspects 
of  Karst,"  published  in  1964.  This  is  a 
very  small  scale  map,  and  even  though  a 
review  of  that  map  suggests  that  a  site  is 
not  in  an  area  with  historical  subsidence 
problems,  owners  and  operators  should 
undertake  a  more  site-specific 
investigation  to  show  that  the  potential 
for  subsidence  at  their  site  is  very 
limited  or  nonexistent.  Guidance  on  this 
issue  will  be  included  in  the  technical 
guidance  document  for  this  rule  the 
Agency  plans  to  issue  within  six 
months. 

Specific  examples  of  natural  or 
human-induced  phenomena  include: 
Debris  flows  resulting  from  heavy 
rainfall  in  a  small  watershed:  the  rapid 
formation  of  a  sinkhole  as  a  result  of 
excessive  local  or  regional  ground-water 
withdrawal;  rockfalls  along  a  cliff  face 
caused  by  vibrations  set  up  by  the 
detonation  of  explosives,  sonic  booms, 
or  other  mechanisms;  or  the  sudden 
liquefaction  of  a  soil  with  the  attendant 
loss  of  shear  strength  following  an 
extended  period  of  constant  wetting  and 
drying.  Various  naturally-occurring 
conditions  can  make  an  area  unstable 
and  these  can  be  very  unpredictable  and 
destructive,  especially  if  amplified  by 
human-induced  changes  to  the 
environment.  Such  conditions  can 
include  the  presence  of  weak  soils, 
oversteepened  slopes,  large  subsurface 
voids,  or  simply  the  presence  of  large 
quantities  of  unconsolidated  material 
near  a  watercourse. 

The  preamble  to  the  proposed  rule 
specified  "weak  and  unstable  soils"  as 
an  example  of  an  unstable  area.  Several 
commenters  requested  that  EPA  clarify 
its  definition  of  "weak  and  unstable 
soils,"  with  some  suggesting  that 
engineering  criteria  be  substituted. 
Based  on  comments  received,  EPA  is 
clarifying  the  definition  of  "weak  and 
unstable  soils"  in  this  appendix.  Weak 
and  unstable  soils  are  of  two  basic 
types:  (1)  Expandab)e  soils  and  rocks 
sensitive  to  water,  and  (2)  soils  and 
rocks  subject  to  rapid  settlement  when 


saturated.  Naturally-occurring 
expandable  materials  include  smectitic 
clays,  anhydrous  sodium  sulfate,  and 
some  shales.  Loess,  which  is  a  primarily 
silt-sized  material,  is  the  principal 
material  subject  to  rapid  setdement 
upon  saturation.  Liquefaction  and  the 
subsequent  sudden  loss  of  bearing 
strength  is  a  major  problem  with  many 
of  these  materials,  and  if  any  of  the 
above  materials  are  present  at  a 
proposed  MSWLF  site,  detailed 
geotechnical  and  geological  studies 
should  be  undertaken  to  examine  and 
document  the  performance  of  the  soil 
under  all  likely  climatic  and  technical 
settings.  This  is  to  ensure  that  poor 
foundation  conditions  are  not  now 
present,  and  that  they  are  not  likely  to 
occur  in  the  future  under  changes  in 
climatic  and  other  conditions  that  may 
reasonably  be  expected  to  occur.  As  an 
example,  the  bearing  strength  of  soils  at 
a  site  where  there  are  seasonal  cycles  of 
wetting  and  drying  should  be 
documented  under  both  conditions. 
Guidance  on  this  issue  will  be  included 
in  the  technical  guidance  EPA  is 
developing  for  this  rule. 

One  commenter  argued  that  all 
MSWLFs  should  be  banned  in  karst 
terraces  instead  of  allowing  a 
demonstration  of  structural  stability 
because  such  areas  are  commonly  prone 
to  catastrophic  subsidence.  The 
commenter  further  argued  that  it  is 
extremely  difficult  to  show  that  ground- 
water monitoring  and  corrective  action 
can  be  effectively  performed  in  many,  if 
not  most,  karst  terraces,  particularly 
those  where  ground  water  moves  along 
large,  discrete  conduits. 

The  Agency  recognizes  that  rapid 
sinkhole  formation  that  occurs  in  some 
karst  terraces  can  pose  a  serious  threat 
to  human  health  and  the  environment  by 
damaging  the  structural  integrity  of 
liners,  caps,  run-on/run-off  control 
systems,  and  other  engineered 
structures.  However.  EPA  did  not 
propose  an  outright  ban  of  MSWLF  units 
in  all  karst  terraces  because  of  concerns 
regarding  the  impacts  of  such  a  ban  on 
solid  waste  disposal  capacity  in  certain 
regions  of  the  country.  For  example, 
several  States  (i.e.,  Kentucky, 
Tennessee)  are  comprised  mostly  of 
karst  terraces  and  the  banning  of  all 
MSWLF  units  in  karst  terraces  would 
cause  severe  statewide  disruptions  in 
capacity  available  for  solid  waste 
management.  Moreover,  the  Agency 
believes  that  some  karst  terraces  may 
provide  sufficient  structural  support  for 
MSWLFs  and  the  final  rule  should 
provide  flexibility  for  siting  in  these 
areas.  Therefore,  today's  rule  allows  the 
construction  of  new  MSWLF  units  or 
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lateral  exfiansions  and  the  continued 
operation  of  existing  MSWLF  units  in 
karst  terraces  where  the  owner  or 
operator  demonstrates  to  the  State 
Director  the  structural  integrity  of  the 
components  of  the  unit  as  allowed  for  in 
§  258.15(a).  The  Agency  believes  this 
approach  will  provide  adequate 
protection  of  human  health  and  the 
environment  for  subtitle  D  units. 

Although  the  standards  set  forth  in 
this  section  pertain  to  the  issue  of 
structural  integrity  of  MSWLf  units  in 
karst  terraces.  EPA  acknowledges  that 
there  are  additional  problems  in 
establishing  an  effective  ground  water 
monitoring  system  in  some  karst 
terraces.  EPA  beUeves  that  the  ground 
water  monitoring  requirements  under 
subpart  E  of  today's  rule  adequately 
address  the  establishment  of  a  ground 
water  monitoring  system  at  all  MSWLF 
'nits  for  subtitle  0  purposes,  including 
i.iose  located  in  karst  terraces.  New 
units  and  lateral  expansions  in  karst 
erraces  that  are  not  able  to 
demonstrate  compliance  with  subpart  E 
are  not  allowed  to  begin  operations, 
even  if  compliance  with  §  258.15(a)  can 
be  demonstrated.  Similarly,  existing 
units  that  are  not  able  to  demonstrate 
compliance  with  subpart  E.  even  if 
compliance  with  S  258.15(a)  can  be 
demonstrated,  are  required  to  close  in 
accordance  with  {  258.18.  This  will 
provide  additional  protection  of  human 
health  and  the  environment. 

Today's  final  unstable  area 
restrictions  incorporate  an  editorial 
change  suggested  by  a  commenter.  This 
commenter  indicated  that  the  language 
in  one  sentence  of  9  258.15(a)  as 
proposed  was  confusing  (i.e.,  "The 
owner  or  operator  of  an  MSWLF  unit 
located  in  an  unstable  area  must 
demonstrate  to  the  State  that 
engineering  measures  have  been 
incorporated  into  the  unit's  design  to 
ensure  the  stability  of  the  structural 
components  of  the  unit.")  The 
commenter  suggested  that  the  language 
be  revised  as  follows  (changes 
underlined):  "*  *  *  have  been 
incorporated  into  the  unit's  design  to 
ensure  that  the  integrity  of  the  structural 
components  of  the  unit  wiJl  not  be 
disrupted."  The  Agency  agrees  with  this 
editorial  comment  and  revised  the  final 
rule  language  as  suggested. 

Like  all  of  today's  final  rule,  the  final 
unstable  area  restrictions  are  self- 
implementing.  As  such,  today's  Hnal 
unstable  area  restrictions  require  the 
owner  or  operator  to  place  the  Bpecified 
demonstrations  in  the  operating  record 
and  to  notify  the  State  Director.  This 
provision  ensures  that  the  owner  or 
operator  retains  the  documentation 


necessary  to  show  that  a  demonstration 
has  been  made  in  compliance  with  this 
requirement 

7.  Section  258.16    Closure  of  Existing 

Units 

The  proposed  rule,  under  S  258.15, 
required  owners  and  operators  of 
existing  MSWLF  units  that  were  located 
in  unstable  areas  and  unable  to 
demonstrate  the  structural  integrity  of 
the  unit,  to  close  within  QVi  years 
(October  9, 1996)  unless  the  State 
extended  the  deadline.  Extensions  could 
only  be  granted  by  the  State  after 
considering  the  availability  of 
alternative  waste  disposal  capacity  and 
the  potential  risk  to  human  health  and 
the  environment. 

As  discussed  earlier,  §  258.15(c) 
erroneously  stated  that  existing  units  in 
unstable  areas  that  are  unable  to  make 
the  demonstration,  must  close  within  5 
years  of  the  effective  date  of  the  rule.  As 
this  is  read,  it  allows  6Vt  years  for 
MSWLFs  to  close.  The  Agency  has 
corrected  this  in  today's  final  rule  to 
reflect  its  original  intention  to  allow  a 
maximum  of  5  years  from  today's  date 
for  MSWLF's  unable  to  make  the 
appropriate  demonstrations,  to  close. 

Several  commenters  expressed 
concern  that  States  could  extend  this 
phase-out  period  for  existing  units 
beyond  the  intended  Hve  years  with  no 
limitations.  EPA  agrees  writh  the 
commenters  that  there  should  be  a  limit 
on  the  time  period  for  extensions. 
Therefore,  in  today's  rule.  EPA  is 
limiting  the  length  of  an  extension  that 
the  Director  of  an  approved  States  may 
grant  to  two  years  after  the  initial  Rve- 
year  extension.  EPA  believes  that  five 
years  will,  in  most  cases,  be  adequate 
time  to  complete  proper  and  effective 
facility  closure  in  unstable  areas,  and  to 
arrange  for  alternative  waste 
management.  However,  there  may  be 
cases  where  alternative  waste 
management  capacity  may  not  be 
readily  available  or  where  the  siting  and 
construction  of  a  new  facility  may  take 
longer  than  five  years.  EPA  believes  the 
two-year  extension  provides  sufficient 
time  to  address  these  potential 
problems.  EPA  continues  to  believe  that 
impacts  on  himian  health  and  die 
environment  need  to  be  carefully 
considered  before  such  extensions  are 
granted.  For  this  reason,  the  final  rule 
retains  the  provision  that  an  extension 
be  given  only  after  consideration  of 
threats  to  human  health  and  the 
environment.  ^>ecifically,  today's  final 
rule  requires  the  owner  or  operator  to 
demonstrate  that  there  is  no  available 
alternative  disposal  capacity  and  there 
is  no  potential  threat  to  human  health 
and  the  environment 


To  further  ensure  careful 
consideration  and  review  of  human 
health  and  environmental  impacts,  timp 
extensions  must  be  approved  by  the 
Director  of  an  approved  Slate. 
Therefore,  these  extensions  will  not  be 
available  to  owners  and  operators  of 
MSWLFs  in  unapproved  States. 

In  reviewing  comments  on  the 
proposal,  the  Agency  recognized  that 
tlie  proposed  rule  was  unclear  regarding 
closure  of  existing  MSWLF  units  that 
could  not  make  the  demonstrations 
under  the  airport  safety  and  floodplains 
location  criteria.  Therefore,  to  clarify 
this  issue,  EPA  has  specified  under  this 
new  section  (258.18)  that  existing 
MSWLF  units  that  caimot  meet  the 
demonstration  requirements  under  the 
airport  safety  or  floodplain  location 
restrictions  must  also  close  under  the 
same  schedule  discussed  above  for  the 
unstable  area  restrictions.  As  discussed 
earlier  in  this  preamble,  EPA  expects 
that  most,  if  not  all.  existing  MSWLFs 
should  be  in  compHance  with  the  airport 
safety  and  floodplain  provisions 
because  they  have  been  in  effect  under 
existing  part  257  since  1979.  Thus,  the 
Agency  does  not  expect  many  existing 
units  in  these  two  locations  to  close. 
Nonetheless,  closure  of  existing  units 
tliat  cannot  make  the  demonstrations 
required  in  today's  rule  was  the  original 
intent  of  the  Agency.  This  section  now 
expUcitly  provides  for  closure  of 
existing  units  where  required  and 
clarifies  the  Agency's  original  intent  on 
this  matter. 

8.  Other  Location  Areas 

EPA  specifically  requested  comments 
on  whether  other  location  restrictions  in 
addition  to  those  proposed  should  be 
imposed  for  MSWLFs.  The  Agency 
received  several  suggestions  for 
additional  location  restrictions.  The 
major  suggestions  included  areas  of 
high-quality,  vulnerable  ground  water 
and  unmonitorable  areas.  However,  the 
Agency  decided  not  to  include  them  in 
today's  final  rulemaking  for  the  reasons 
discussed  below. 

The  Agency  recognizes  the  concern 
with  siting  MSWLF  units  over  areas  of 
high-quality,  vulnerable  ground  water. 
EPA  agrees  that  high-quality,  vulnerable 
ground  water  should  be  protected. 
However,  as  noted  earlier,  this  rule  is 
intended  to  be  self-implementing.  As 
yet,  the  Agency  does  not  have  adequate 
information  to  develop  acceptable 
national  and  self-implementing  criteria 
to  identify  high-quahty,  vulnerable 
ground  water.  The  Agency  is  still 
examining  this  issue  and  developing 
those  types  of  criteria  for  determining 
areas  of  high-quality,  vulnerable  ground 
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water.  Such  specific  criteria  are  critical 
for  an  effective,  impiementable  siting 
requirement.  Therefore,  restrictions  on 
siting  MSWLF  units  over  areas  of  high- 
quality,  vulnerable  ground  water  are  not 
included  in  today's  final  rule.  If  EPA 
decides  to  establish  a  new  siting 
restriction  for  MSWLFs  in  these  areas 
after  this  analysis  is  completed,  the 
/\gency  will  propose  appropnate 
revisions  to  this  rule.  Before  this  time, 
the  Agency  expects  that  the  multitude  of 
State  ground-water  protection  laws, 
including  those  affecting  siting,  will  be 
used  to  protect  high-quality,  vulnerable 
ground  water  as  an  interim  measure. 
The  Agency  also  intends  to  study  further 
the  efficacy  of  these  State  measures  in 
developing  the  national  self- 
implementing  criteria  that  may  be 
needed. 

Several  commenters  suggested  that 
MSWLPs  should  be  banned  from 
locating  in  unmonitorable  areas  and  that 
these  areas  should  be  included  as  a 
location  restriction.  The  Agency  agrees 
with  these  commenters,  but  believes 
that  this  issue  is  adequately  addressed 
by  the  ground-water  monitoring 
requirements  under  subpart  E  of  today's 
rule.  Specifically,  §  258.50  of  subpart  E 
requires  new  MSWLF  units  to  be  in 
compliance  with  the  ground-water 
monitoring  requirements  prior  to  waste 
being  placed  in  the  unit  for  disposal,  and 
existing  units  to  establish  ground-water 
monitoring  requirements  according  to  a 
specified  schedule  (see  appendix  F  to 
today's  preamble).  In  addition,  §  258.51 
requires  that  the  number,  spacing,  and 
depths  of  monitoring  systems  be 
determined  based  on  a  thorough  site- 
specific  characterization  of  the  aquifer 
and  geologic  units  or  materials  overlying 
the  aquifer.  If  an  owner  and  operator  is 
unable  to  comply  with  these 
requirements  due  to  unmonitorabiUty  of 
a  particular  location,  he/she  cannot  site 
or  operate  an  MSWLF  at  that  location. 
EPA  believes  that  this  approach 
effectively  meets  the  objective  of  the 
commenters. 


9.  Wellhead  Protection 

As  part  of  today's  rulemaking,  the 
Agency  is  emphasizing  the  State 
wellhead  protection  program 
establisheid  under  Section  1428  of  the 
Safe  Drinking  Water  Act.  By  including  a 
note  to  today's  location  restrictions  this 
puts  owners  and  operators  on  notice 
that  wellhead  protection  programs  may 
exist  in  their  States  and  the  appropriate 
State  program  should  be  contacted  to 
determine  the  nature  of  any  additional 
requirements.  The  wellhead  protection 
program  ia  not  a  part  of  the  subtitle  D 
rule  and  the  Agency  is  not  implying  a 


direct  connection  between  the  two  rules 
by  incorporating  the  note  in  today's  rule. 

Appendix  D — Supplemental  Infonnation 
for  Subpart  C — Operating  Criteria 

1.  Section  258.20    Procedures  for 
Excluding  the  Receipt  of  Hazardous 
Waste 

The  proposed  rule  would  require  the 
owner  or  operator  of  an  MSWLF  to 
implement  a  program  to  detect  and 
prevent  attempts  to  dispose  of 
hazardous  wastes  (regulated  under 
subtitle  C  of  RCRA)  and  polychlorinated 
biphenyl  (PCB)  wastes  (regulated  under 
the  Toxic  Substances  Control  Act)  at  the 
facility.  The  program,  as  proposed, 
included  random  inspections  of 
incoming  loads,  inspections  of 
suspicious  lo&ds,  recordkeeping  of 
inspection  results,  training  of  personnel 
to  recognize  hazardous  waste,  and 
procedures  for  notifying  the  proper  State 
authorities  if  a  regulated  hazardous 
waste  was  found  at  the  facility. 

Commenters  expressed  concern  that 
some  proposed  program  elements  might 
be  impracticable  and/or  dangerous, 
especially  for  smaller  landfills  and  sites 
that  are  unattended  during  open  hours. 
EPA  recognizes  the  potential  hazards 
involved,  but  believes  that  with  proper 
training  (as  required  under  today's  rule) 
these  risks  should  be  minimized.  In 
addition,  a  program  for  detection  and 
removal  of  hazardous  materials  would 
reduce  inadvertent  contact  with 
hazardous  materials  by  other  employees 
of  the  facility  and  would  discourage 
attempts  to  dump  regulated  hazardous 
waste  illegally  at  MSWLFs.  EPA 
believes  that,  although  the  proposed 
program  elements  are  not  currently 
standard  procedures,  the  elements  are 
generally  feasible  at  most  MSWLFs,  are 
highly  protective  of  human  health  and 
the  environment,  and  after 
implementation  should  involve  only 
slightly  more  additional  work  for  the 
owner  or  operator. 

However,  the  Agency  recognizes  that 
at  certain  facilities,  particularly  smaller 
facilities,  which  may  be  unmanned 
during  all  or  portions  of  the  time  the 
waste  is  received,  certain  program 
elements,  specifically  routine 
inspections  of  incoming  loads,  may  be 
impractical.  The  Agency  also  recognizes 
that  random  inspections  may  be 
unnecessary  if  the  waste  exclusively 
originates  from  households.  In  order  to 
accommodate  these  concerns,  the 
Agency  revised  the  proposed  language, 
by  providing  that  the  owner  or  operator 
of  an  MSWLF  can  avoid  random 
inspections  of  incoming  loads  if  other 
steps  are  instituted  to  ensure  that  such 
loads  do  not  contain  regulated 


hazardous  wastes.  These  steps  may 
include  instituting  source  controls, 
including  restricting  the  type  of  waste 
received  to  household  waste.  Under 
such  conditions,  the  owner  or  operator 
has  eliminated  the  key  potential  sources 
of  regulated  hazardous  Waste  (Le., 
commercial  and  industrial  waste 
generators). 

Commenters  were  also  concerned 
about  the  difficulty  in  determining  what 
constitutes  a  "suspicious"  load.  "The 
Agency's  intent  was  to  target  those 
incoming  loads  that  have  characteristics 
suggesting  the  presence  of  hazardous 
waste  or  PCB  wastes.  However,  the 
Agency  agrees  with  the  commenters  that 
the  term  "suspicious"  is  vague  and 
difficult  to  define.  The  requirement  for 
inspections  of  suspicious  loads, 
therefore,  was  deleted  from  the  final 
rule.  EPA  believes,  however,  that 
today's  final  requirements  discussed 
below  regarding  random  inspections  or 
other  steps  ensuring  that  incoming  loads 
do  not  contain  hazardous  waste  or  PCB 
wastes  will  achieve  the  Agency's  goal  of 
targeting  incoming  loads  that  raise 
concerns. 

The  final  rule  requires  the 
implementation  of  a  program  at  the 
facility  for  detecting  and  preventing  the 
disposal  of  regulated  hazardous  wastes 
and  PCB  wastes.  This  program  must 
include:  (1)  Random  inspections  of 
incoming  loads  unless  other  steps  are 
instituted  to  ensure  that  incoming  loads 
do  not  contain  regulated  hazardous 
waste  or  PCB  wastes;  (2)  records  of  any 
inspections;  (3)  training  of  facility 
personnel  to  recognize  regulated 
hazardous  waste  and  PCB  wastes:  and 
(4)  procedures  for  notifying  authorized 
States  under  Subtitle  C  of  RCRA  or  the 
EPA  Regional  Administrator  if  a 
regulated  hazardous  waste  or  PCB 
waste  is  discovered  at  the  facility. 

Commenters  requested  that  EPA 
define  what  constitutes  an  inspection 
and  what  is  meant  by  a  random 
inspection.  These  issues  are  discussed 
below. 

Under  today's  rule,  an  inspection 
would  involve  discharging  a  waste  load 
and  viewing  the  contents  prior  to  actual 
disposal  of  the  waste  at  the  facility, 
allowing  the  facility  owner  or  operator 
to  refuse  to  dispose  of  wastes  deemed 
inappropriate.  Inspections  could  be 
performed  near  or  adjacent  to  the 
working  face  of  the  landfill. 
Alternatively,  inspections  could  be 
performed  on  a  tipping  floor  located 
near  the  facility  scale  house  or  inside 
the  site  entrance.  Inspections  could  also 
be  performed  at  the  tipping  floor  of 
transfer  stations,  prior  to  the  transfer  of 
the  waste  to  the  facility.  An  inspection 
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at  a  transfer  station  could  operate  in  lieu 
of  a  random  inspection  of  incoming 
loads  at  the  MSWLF.  Inspections  should 
be  performed  by  facility  personnel 
trained  to  recognize  regulated  hazardous 
waste  or  PCB  wastes. 

For  an  inspection  to  be  adequate,  the 
inspector  should  know  the  nature  of  all 
materials  received  in  the  load  and 
whether  or  not  they  are  regulated 
hazardous  waste  or  PCB  wastes. 
Because  if  is  not  practicable  to  inspect 
every  load,  random  inspections  are 
required  (unless  other  steps  or 
procedures  are  taken  to  ensure  that 
incoming  loads  do  not  contain  regulated 
hazardous  waste  or  PCB  wastes).  Waste 
brought  to  the  facility  in  containers  used 
for  hazardous  materials,  in  containers 
not  ordinarily  used  for  the  disposal  of 
household  wastes  (e.g.,  in  55-gallon 
drums),  or  in  unmarked  containers  may 
warrant  inspections.  Loads  may  also 
warrant  inspections  if  brought  to  the 
facility  in  vehicles  not  typically  used  for 
disposal  of  municipal  solid  waste  or  if 
transported  by  haulers  who  usually 
transport  hazardous  waste.  For  wastes 
of  unknown  nature  received  from 
sources  other  than  households  (e.g., 
industrial  or  commercial 
establishments),  the  inspector  should 
question  the  transporter  about  the 
composition  of  materials  brought  to  the 
facility  for  disposal. 

Commenters  also  requested  that  the 
Agency  clarify  what  frequency 
constituted  "random"  inspections. 
Today's  final  rule  does  not  specify  a 
minimum  frequency  because  EPA 
believes  the  appropriate  frequency  for 
inspections  will  vary  significantly  based 
on  site-specific  factors.  Such  factors 
include  the  owner  or  operator's 
knowledge  of  the  waste  generator  and 
hauler  and  the  type  of  waste  received. 
For  example,  wastes  received  from  a 
waste  generator  that  the  owner  or 
operator  has  little  prior  experience  with 
may  require  more  frequent  inspections. 
Likewise,  wastes  from  commercial  or 
industrial  sources  may  require  more 
frequent  inspections  than  wastes 
predominantly  from  households.  The 
owner  or  operator  should  consider  these 
factors,  as  well  as  others  applicable  to 
his  or  her  facility,  in  developing  an 
appropriate  inspection  program.  EPA 
.  plans  to  provide  additional  guidance  on 
this  issue  in  the  technical  guidance  on 
this  rule  described  in  section  VI  of 
today's  preamble. 

Owners  and  operators  of  MSWLFs 
must  ensure  that  all  relevant  personnel 
are  trained  to  identify  potential 
regulated  hazardous  waste  and  PCB 
wastes.  Relevant  personnel  may  include 
supervisors,  spotters,  designated 


inspectors,  equipment  operators,  and 
weigh  station  attendants.  The  training 
should  emphasize  methods  to  identify 
containers  and  labels  typical  of 
hazardous  waste  and  PCB  waste. 
Training  should  also  address  the  proper 
handling  of  hazardous  waste.  Some  of 
this  information  is  provided  in  courses 
currently  offered  to  comply  with  the 
Occupational  Safety  and  Health  Act 
(OSHA).  under  29  CFR  1910.120. 

Section  258.20  of  today's  rule  requires 
records  of  all  inspections.  Under 
§  258.29  of  today's  rule,  these  records 
must  be  included  and  maintained  in  the 
operating  record.  Inspection  records 
should  include  the  date  and  time  wastes 
were  received  during  inspection,  names 
of  the  hauling  firm  and  driver,  source  of 
the  wastes,  vehicle  identification 
numbers,  and  all  observations  made  by 
the  inspector.  The  final  rule,  however, 
does  provide  flexibility  to  Directors  of 
Approved  States,  to  establish 
alternative  recordkeeping  locations  and 
alternative  schedules  for  recordkeeping 
and  notification  requirements. 

Numerous  conmienters  asked  what 
should  be  done  with  hazardous  waste 
left  at  the  gate  or  inadvertently  accepted 
at  the  MSWLF.  This  includes:  What  an 
owner  or  operator  should  do  if 
hazardous  material  is  discovered;  who 
is  responsible  for  removal  of  the  waste; 
and,  should  testing  be  necessary  to 
determine  whether  or  not  a  material  is 
hazardous,  who  is  responsible  for 
storing  the  material  during  testing  and 
what  storage  protocols  apply.         » 

Under  today's  rule,  owners  and 
operators  must  develop  procedures  to 
notify  the  proper  authorities  if  a 
regulated  hazardous  waste  is  discovered 
at  the  facility,  as  discussed  below.  The 
proper  authorities  should  include  the 
State  Director  in  a  State  authorized  to 
run  a  hazardous  waste  program  under 
subtitle  C  of  RCRA  and.  in  an 
unauthorized  State,  the  EPA  Regional 
Administrator. 

The  owner  or  operator  may  be 
responsible  for  the  regulated  hazardous 
waste  upon  its  discovery  at  the  facility 
and  thus  should  comply  with  the 
applicable  regulations.  In  a  State 
authorized  under  subtitle  C  of  RCRA, 
the  applicable  regulations  are  generally 
State  regulations.  In  an  unauthorized 
State,  the  applicable  regulations  are  the 
appropriate  Federal  regulations 
(primarily  those  found  at  40  CFR  parts 
260  through  270).  Generally,  if  the  owner 
or  operator  is  able  to  identify  the  waste 
as  a  regulated  hazardous  waste  while 
the  material  is  still  in  the  possession  of 
the  transporter,  and  refuses  to  accept 
the  waste  at  the  MSWLF,  the  waste 
remains  the  responsibility  of  the 


transporter.  However,  if  the  owner  or 
operator  discovers  regulated  hazardous 
waste  at  the  MSWLF,  the  owner  or 
operator  must  ensure  that  the  wastes 
are  treated,  stored,  or  disposed  of  in 
accordance  with  RCRA  and  applicable 
State  requirements.  He  or  she  may 
choose  to  keep  the  wastes  on  site  or  to 
transport  them  off  site  to  a  RCRA 
subtitle  C  facility.  If  the  owner  or 
operator  transports  the  wastes  off  site, 
he  or  she  must  ensure  that  the  wastes 
are  properly  manifested  and  packaged 
in  accordance  with  40  CFR  part  262  or 
the  analogous  authorized  State 
requirements.  This  would  include 
designating  a  facility  permitted  to  treat, 
store,  or  dispose  of  the  hazardous  waste. 
If  the  owner  or  operator  decides  to  treat, 
store,  or  dispose  of  hazardous  wastes  on 
site,  he  or  she  must  comply  with  the 
applicable  State  and  Federal 
requirements.  The  requirements  for 
treatment,  storage  or  disposal  of 
hazardous  waste  vary  from  State  to 
State.  Thus,  when  located  in  a  State 
with  an  authorized  program,  the  owner 
or  operator  should  consult  the  State 
regulations. 

2.  Section  258.21    Cover  Material 
Requirements 

The  proposed  rule  specified 
application  of  suitable  cover  material  at 
the  end  of  each  operating  day,  or  at 
more  frequent  intervals,  if  necessary,  to 
control  disease  vectors,  fu-es,  odors, 
blowing  litter,  and  scavenging.  Under 
the  proposal,  the  States  could 
temporarily  waive  the  daily  cover 
requirement  on  a  case-by-case  basis  in 
the  event  of  extreme  seasonal  climate 
conditionsTsuch  as  heavy  snow  or 
severe  freezing,  that  make  this 
requirement  impractical. 

In  the  preamble  to  the  proposed  rule, 
EPA  recommended  that  if  earthen 
ipaterials  were  used,  six  inches  be 
applied  and  requested  comment  on 
using  this  approach  for  the  final  rule. 
Many  commenters  supported  the  use  of 
earthen  materials,  suggesting  that  it 
either  be  a  minimum  of  six  inches  or  be 
sufficient  to  hold  down  paper. 
Commenters  also  recommended  that 
this  be  incorporated  in  the  final  rule. 

In  response  to  these  comments,  the 
final  rule  requires  the  owner  or  operator 
of  an  MSWLF  unit  to  cover  disposed 
solid  waste  with  six  inches  of  earthen 
materials  (i.e.,  soils)  unless  an  approved 
State  approves  alternative  cover 
materials.  The  Agency  selected  a  six- 
inch  depth  based  on  data  that  show  that 
six  inches  of  compacted  sandy  loam  are 
necessary  to  prevent  fly  emergence 
(Response  to  Comments  Document — 
Operating  Criteria).  The  Agency 


believes  that  by  requiring  six  inches  of 
earthen  materials,  it  will  be  easier  to 
implement  and  enforce  today's  rule.  EPA 
believes  this  requirement  will  not 
significantly  aflect  many  facilities 
because  45  States  and  Territories 
already  specifically  require  six  inches  of 
earthen  material  as  daily  cover  and  the 
practice  is  standard  operating  procedure 
at  most  MSWLFs. 

The  rule  as  proposed  allowed  other 
suitable  materials  to  be  used  as  cover 
and  EPA  specifically  requested 
comment  on  what  o^er  materials  might 
be  suitable.  In  response,  conunenters 
suggested  materials  that  included 
geotextiles.  foams,  plastic  sheets,  tarps. 
sewage  sludge,  "fluff  (non-metallic 
residue  from  metal  shredding 
operations],  municipal  waste 
combustion  ash,  paper  mill  sludges,  used 
asphalt  material  from  street 
maintenance,  composted  yard  wastes, 
wood  chip  grindings  from  tree 
trimmings,  and  even  "materials 
ordinarily  disposed  of  in  landfills." 

In  today's  final  rule,  the  Agency  has 
not  specified  appropriate  alternative 
materials  because  the  Agency  does  not 
have  sufficient  information  on  all 
materials  that  could  be  used  as  daily 
cover  and  does  not  want  to  preclude  the 
use  of  materials  that  may  be  found  at  a 
later  date  to  be  adequate  daily  cover 
material.  However,  to  allow  owners  and 
operators  of  MSWLFs  to  take  advantage 
of  new  technologies  or  to  use  cover 
materials  that  address  specific 
geographic  situations,  the  final  rule 
provides  that  the  approved  States  may 
allow  alternative  materials  of 
alternative  thicknesses.  Under 
§  258.21(b),  the  owner  or  operator  must 
demonstrate  that  the  alternative 
material  and  thickness  will  control 
disease  vectors,  fires,  odors,  blowing 
litter,  and  scavenging  without  presenting 
a  threat  to  human  health  and  the 
environment  The  Agency  plans  to 
provide  guidance  on  this  issue,  including 
methods  for  evaluating  alternative 
materials,  in  the  technical  guidance  for 
this  rule  described  in  section  V  of 
today's  preeimble.  In  this  guidance,  the 
Agency  will  discuss  the  various 
alternative  materials  suggested  by 
commenters  and  the  Agency's  concerns 
regarding  the  use  of  certain  materials 
(e.g..  MWC  ash). 

An  important  aspect  of  this 
alternative  cover  provision  is  that 
decisions  can  be  made  only  by  States 
with  EPA-approved  programs.  These 
approved  programs  will  ensure  that  the 
State  will  interact  with  the  owners  or 
operators  when  approving  an  alternative 
cover  material,  thus  ensuring  that  the 
alternative  material  vdll  be  protective  of 


human  health  and  the  environment. 
Therefore,  only  owners  or  operators 
located  in  States  with  approved 
programs  have  the  opportunity  to 
demonstrate  to  the  State  that  alternative 
materials  can  be  used. 

The  proposed  rule  specified  that  cover 
be  applied  at  the  end  of  each  operating 
day,  or  at  more  frequent  intervals  if 
necessary,  to  control  disease  vectors, 
fires,  odors,  blowing  litter,  and 
scavenging.  EPA  requested  comments 
on  the  appropriate  frequencies  for 
application  of  cover.  Numerous 
commenters  addressed  this  issue.  Many 
rural  communities  criticized  the 
requirement  for  daily  application  of 
cover,  arguing  that  weekly  cover 
extends  the  life  of  the  landfill  and,  given 
their  rural  location,  there  was  little 
potential  of  health  hazards.  Some 
commenters  suggested  that  the  type  of 
waste  received  (e.g..  inert  materials)  be 
used  to  determine  the  frequency  of 
application.  Several  commenters 
suggested  that  the  requirement  be 
revised  to  state  that  waste  should  not  be 
exposed  for  a  specified  time  period, 
such  as  16  or  24  hours,  rather  than 
requiring  daily  cover. 

Today's  fmal  rule  retains  the 
proposed  daily  cover  requirement 
because  the  Agency  does  not  believe  the 
commenters  provided  sufficient 
information  to  warrant  modifications. 
Daily  cover  serves  several  specific 
purposes  for  protecting  human  health 
and  the  environment:  (1)  It  helps  in 
disease  vector  and  rodent  control;  (2)  it 
helps  contain  odor,  Utter,  and  air 
emissions,  which  may  threaten  human 
health  and  environment  and/or  be 
aesthetically  displeasing;  (3)  it  lessens 
the  risk  and  spread  of  fires;  and  (4)  it 
reduces  infiltration  of  rainwater  by 
increasing  nm-o£f  and  thereby  decreases 
leachate  generation  and  surface  and 
ground-water  contamination.  Cover 
material  applied  less  frequently  will  not 
be  as  effective  in  meeting  these  above 
purposes.  As  an  additional  benefit,  daily 
cover  material  enhances  the  site 
appearance  and  its  utilization  after 
completion. 

EPA  proposed  temporarily  waiving 
daily  cover  for  extreme  seasonal 
climatic  conditions.  EPA  also  asked  for 
comment  on  whether  there  are  other 
reaisons  besides  extreme  seasonal 
climatic  conditions  for  temporarily 
exempting  daily  cover.  Commenters 
suggested  that  in  addition  to  climate. 
States  be  allowed  to  consider  the  types 
and  quantities  of  wastes  received,  the 
location  of  the  facility,  the  facility 
design  and  operation,  and  the 
practicable  capability  of  the  operator. 


The  Agency  decided  that  the 
rationales  provided  by  commenters  for 
including  factors  in  addition  to  extreme 
climatic  conditions  were  not  persuasive 
enough  to  be  included  in  the  final  rule. 
The  Agency  rejected  these  comments 
because  daily  cover  is  a  necessary  good 
housekeeping  practice  and  should  be 
required  regardless  of  waste  types, 
location  of  the  facility,  and  the  design 
and  operation  of  the  facility.  Unlike 
extreme  climatic  conditions,  which 
make  the  placement  of  daily  cover  very 
difficult,  the  conditions  cited  by 
commenters  do  not  pose  significant 
obstacles  to  daily  cover  operation.  The 
Agency  believes  that  the  protection 
provided  to  human  health  and  the 
environment  by  daily  cover  outweighs 
any  of  the  difficulties  cited  by 
commenters. 

Today's  final  rule  provides  that  only 
States  with  approved  programs  may 
approve  temporary  waivers  for  extreme 
seasonal  climatic  conditions  because 
the  Agency  believes  that  the  State 
should  be  involved  in  deciding  whether 
a  waiver  is  necessary.  In  addition, 
States  without  approved  programs  may 
not  have  the  procedures  or  authority  to 
implement  these  waivers. 


3.  Section  258^ 
Control 


Disease  Vector 


The  Agency  did  not  receive  any 
comments  on  the  proposed  disease 
vector  requirement  and  has  retained  it 
in  the  final  rule.  Thus,  as  proposed, 
today's  rule  requires  that  each  owner  or 
operator  of  an  MSWLF  prevent  or 
control  on-site  disease  vector 
populations  using  appropriate 
techniques  to  protect  human  health  and 
the  environment.  This  standard  is 
intended  to  prevent  the  facility  from 
being  a  breeding  ground,  habitat,  or 
feeding  area  for  disease  vector 
populations.  Vector  control  activities 
are  to  be  undertaken  in  conjunction  with 
the  application  of  cover  material 
required  by  S  256.21.  If  cover  material 
requirements  prove  insufficient  to 
ensure  vector  control,  other  steps  must 
be  taken  by  the  owner  or  operator  to 
ensure  such  control,  (e.g..  shredding  the 
waste).  Methods  for  controlling  disease 
vectors  will  be  discussed  in  the 
technical  guidance  document  for  this 
rule. 

4.  Section  258.23    Explosive  Gases 
Control 

The  decomposition  of  solid  waste  (in 
particular,  h6usehold  waste)  produces 
methane,  aq^xplosive  gas.  The 
accumulation  of  methane  in  MSWLF 
structures  can  result  in  fire  and 
explosions  that  can  injure  or  kill 
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employees,  users  of  the  disposal  site, 
and  occupants  of  nearby  structures,  and 
can  damage  containment  structures  and 
thereby  cause  the  emission  of  toxic 
fumes.  For  this  reason,  EPA  established 
an  explosive  gas  criterion  in  S  257.3-8  of 
the  original  subtitle  D  Criteria  to  control 
the  concentration  of  methane  in  facility 
structures  and  at  the  property  boundary. 
Specifically,  S  257.3-8  required  that  the 
concentration  of  methane  generated  by 
the  MSWLF  not  exceed  25  percent  of  the 
lower  explosive  limit  (LEL)  in  facility 
structures  (excluding  gas  control  or 
recovery  system  components]  and  that  it 
not  exceed  the  LEL  itself  at  the  property 
boundary.  EPA  expanded  this 
requirement  in  S  258.23  of  the  proposed 
rule  by  requiring  the  owner  or  operator 
to  conduct  subsurface  and  facility 
structure  gas  monitoring  at  least 
quarterly  to  ensure  methane  control.  In 
addition,  EPA  proposed  that  if  methane 
exceeds  the  limits  specified,  the  owner 
or  operator  must  take  necessary  steps  to 
ensure  protection  of  human  health  and 
immediately  notify  the  State  of  the  level 
detected  and  the  steps  taken  to  protect 
human  health.  Such  steps  could  include 
evacuation  and  ventilation  of  affected 
buildings.  The  Agency  also  proposed 
that  the  owner  or  operator  submit  a 
remediation  plan  to  the  States  within  14 
days  of  the  methane  limits  having  been 
exceeded.  This  plan  must  describe  the 
nature  and  extent  of  the  problem  and 
the  proposed  remedy. 

The  proposal  listed  site-specific 
factors  that  control  the  rate  and  extent 
of  gas  migration,  which  should  be 
considered  to  determine  the  type  and 
optimal  frequency  of  monitoring  (which 
in  some  instances  may  be  more  than 
quarterly).  These  factors  include:  soil 
conditions,  hydrogeologic  conditions 
surrounding  the  disposal  site,  hydraulic 
conditions  surrounding  the  disposal  site, 
and  the  location  of  facility  structures 
relative  to  property  boundaries. 

Many  commenters  criticized  the 
minimum  frequency  of  quarterly 
monitoring  and  recommended  that 
States  be  allowed  to  specify  the 
monitoring  frequency.  Some  also 
suggested  that  exceptions  to  quarterly 
monitoring  be  permitted  based  on 
climate  (either  dry  or  cold),  type  or 
quantity  of  waste  disposed,  and 
distance  from  structures  or  other 
facilities. 

The  Agency  decided  to  retain  the 
minimum  quarterly  monitoring 
frequency  requirement  because  the 
Agency  was  not  persuaded  that  dry  or 
cold  climates,  type  or  quantity  of  waste 
disposed,  and  location  of  the  facility 
should  be  factors  for  waiving  quarterly 
monitoring.  Catastrophic  results  may 


occur  if  methane  levels  remain 
unchecked;  therefore,  the  Agency 
believes  for  safety  reasons  it  is 
necessary  to  retain  the  minimum 
quarterly  frequency  for  methane 
monitoring  in  the  final  rulemaking.  The 
Agency  believes  that  methane 
monitoring  is  critical  because  it  provides 
an  early  warning  of  potential  methane 
build-up  that  may  lead  to  explosions, 
and  that  quarterly  monitoring  accounts 
for  the  seasonal  variations  in  subsurface 
gas  migration  patterns. 

As  mentioned  above,  EPA  also 
proposed  that  certain  steps  be  taken  if 
methane  gas  levels  exceeding  the 
specified  limits  are  detected.  The 
Agency  did  not  receive  any  conunents 
on  the  proposed  §  258.23(c)  (1)  and  (2), 
which  required  the  owner  or  operator  to 
take  all  necessary  steps  to  protect 
human  health  and  immediately  notify 
the  State  of  methane  levels  detected  and 
actions  taken.  Therefore.  EPA  retained 
these  provisions  as  proposed,  with 
minor  modifications  in  keeping  with  the 
self-implementing  aspects  of  today's 
final  rule.  EPA  has  clarified  the  rule 
language  by  requiring  the  owner  or 
operator  to  notify  the  State  immediately 
when  the  methane  limits  have  been 
exceeded,  and  within  seven  days  place 
in  the  operating  record  documentation 
of  the  methane  gas  levels  detected  and  a 
description  of  the  interim  steps  taken  to 
protect  human  health.  The  Agency 
believes  that  seven  days  is  adequate 
time  for  the  owner  or  operator  to  place 
the  documentation  in  the  operating 
record.  However,  the  Agency  is  allowing 
the  State  Director  to  establish 
alternative  recordkeeping  locations  and 
alternative  schedules  for  recordkeeping 
and  notification  requirements.  The 
Agency  included  the  operating  record 
provision  to  ensure  that  there  is  proper 
documentation  if  methane  levels  are 
exceeded  and  to  facilitate  citizen  suits. 

EPA  received  numerous  comments 
regarding  proposed  §  258.23(c)(3),  which 
required  the  owner  or  operator  to  submit 
a  methane  remediation  plan  within  14 
days.  Many  commenters  criticized  the 
14-day  period  for  submitting  a 
remediation  plan  as  being  unrealistically 
short.  Commenters  said  that  plans  for 
interim  measures  could  be  submitted  in 
that  time  frame  to  ensure  the  immediate 
protection  of  human  health  and  the 
environment,  but  that  determination  of 
the  problem  and  the  exact  nature  of 
remediation  would  take  much  longer. 
Proposed  time  schedules  ranged  from  30 
to  90  days.  The  Agency  agrees  with 
these  commenters  that  the  14-day 
response  time  was  not  a  realistic  time 
period  to  allow  an  owner  or  operator  to 
make  a  complete  determination  of  the 


methane  problem  and  to  adequately 
evaluate  the  alternatives  for  remedial 
action  to  alleviate  the  problem  and  to 
submit  a  remediation  plan. 

The  Agency  considered  the 
alternative  time  frames,  ranging  from  30 
to  90  days,  suggested  by  the 
commenters.  The  Agency  determined 
that  60  days  will  provide  adequate  time 
for  an  owner  or  operator  to  develop  and 
place  in  the  operating  record  a 
remediation  plan  that  would  describe 
the  nature  and  extent  of  the  problem 
and  the  proposed  remedy  without 
causing  undue  threat  to  human  health, 
and  modified  the  final  rule  accordingly. 
This  60-day  time  period  is  needed  to 
provide  adequate  time  for  the  owner  or 
operator  to  contact  if  necessary, 
knowledgeable  outside  parties  to  assist 
in  the  development  of  the  remediation 
plan,  which  should  include 
determination  of  the  exact  location  and 
extent  of  the  methane  gas  problem, 
determination  of  the  need  for  and 
location  of  interceptor  gas  collection 
trenches,  and  a  decision  as  to  whether 
venting  of  structures  and  subsurface  gas 
withdrawal  is  necessary.  EPA  does  not 
believe  that  allowing  this  additional 
time  compromises  the  protection  of 
human  health  and  the  environment 
because,  under  §  258.23(c)(1),  the  owner 
or  operator  still  must  take  all  necessary 
steps  to  ensure  immediate  protection  of 
human  health,  including  interim 
measures,  if  methane  gas  levels  exceed 
the  specified  limits.  Rather,  a  reasonable 
specific  time  period  for  the  development 
of  a  plan  facilitates  the  self- 
implementing  nature  of  today's  rule. 

The  Agency  also  modified  the  rule  to 
require  the  owner  or  operator  to  place 
the  remediation  plan  in  the  operating 
record  and  to  notify  the  State.  The  plan 
is  then  to  be  implemented  once  it  has 
been  placed  in  the  operating  record.  The 
Agency  added  this  requirement  to  the 
final  rule  to  provide  a  mechanism  to 
ensure  that  the  owner  or  operator 
develops  a  remediation  plan,  when 
necessary,  and  that  the  plan  is  made 
available  for  State  and  public  review. 
The  final  rule  allows  Directors  of 
approved  States  to  establish  alternative 
recordkeeping  locations  and  alternative 
schedules  for  recordkeeping  and 
notification  requirements. 

5.  Section  258.24  Air  Criteria 

Under  §  258.24(a),  EPA  proposed  to 
require  that  MSWLFs  not  violate 
applicable  requirements  of  State 
Implementation  Plans  (SIPs)  under 
section  110  of  the  Clean  Air  Act  (CAA). 
Section  258.24(b)  proposed  to  prohibit 
open  burning  (i.e.,  uncontrolled  or 
unconfined  combustion)  of  solid  waste 
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but  allow  infrequent  burning  of 
agricultural  wastes,  silvicultural  wastes, 
land-clearing  debris,  diseased  trees, 
debris  from  emergency  cleanup 
operations,  and  ordnance  (e.g., 
ammunition  and  bombs).  These 
requirements  were  already  in  effect 
under  part  257.  In  the  proposed  rule,  the 
Agency  clariried  that  empty  pesticide 
containers  or  waste  pesticides  were  not 
exempted  agricultural  wastes.  This 
interpretation  has  been  used  by  the 
Agency  in  implementing  the  air  criteria 
requirements  for  solid  waste  disposal 
facilities  under  40  CFR  part  257  (see  44 
FR  53438). 

Today's  final  rule  is  unchanged  from 
that  proposed,  with  the  exception  that 
ordnance  has  been  deleted  from  the  list 
of  wastes  that  may  be  burned  at 
MSWLFs.  This  is  because  the  Agency 
recognizes  that  ordnance  (e.g., 
ammunition  and  bombs)  may  be  capable 
of  detonation  and  exhibits  the 
characteristic  of  reactivity,  and  is  thus 
regulated  as  a  hazardous  waste  (40  CFR 
261.23).  Under  existing  regulations,  all 
hazardous  waste  must  be  transported  to 
a  hazardous  waste  treatment,  storage  or 
disposal  facility  that  has  received  either 
interim  status  or  a  RCRA  part  B  permit 
under  40  CFR  part  270;  therefore, 
ordnance  may  not  be  open-burned  at  an 
MSWLF. 

In  the  preamble  to  the  proposal,  EPA 
noted  that  MSWLF  air  emissions,  other 
than  from  open  burning,  would  be 
regulated  under  the  CAA  section  111(b) 
for  new  landfills  and  section  111(d)  for 
existing  landfills  at  some  future  date. 
Several  commenters  criticized  the 
Agency's  decision  to  regulate  emissions 
from  MSWLFs  under  these  sections  of 
the  CAA,  stating  that  the  CAA's 
structure  is  cumbersome  and  ill-suited  to 
address  the  control  of  air  emissions 
from  landfills.  They  suggested  that  these 
emissions  be  regulated  under  subtitle  D. 

EPA  disagrees  with  these 
commenters.  The  Clean  Air  Act  is  the 
Agency's  primary  statutory  authority  for 
addressing  air  quality  concerns.  As 
such,  EPA  believes  it  is  appropriate  to 
regulate  air  emissions  from  MSWLFs 
under  the  CAA.  Therefore,  under  section 
111(d),  EPA  is  planning  to  propose  air 
emission  regulations  to  be  adopted  and 
used  by  the  States  to  prepare  plans  for 
controlling  air  emissions  from  MSWLF 
units. 

Although  a  few  commenters 
expressed  support  for  the  ban  on  open 
burning,  small  rural  communities 
expressed  widespread  opposition. 
Commenters  opposing  the  ban  stated 
that  burning  reduces  the  volume  to  be 
buried  and  thereby  extends  the  useful 
life  of  a  landfill,  poses  less  of  a  threat  to 
the  environment  than  does  burying  raw 


garbage  (i.e..  that  pollution  caused  by 
burning  was  probably  less  of  a  problem 
than  ground-water  pollution  caused  by 
burying),  does  not  attract  rodents  and 
wild  animals,  and  eliminates  the 
methane  problem.  Many  commenters 
argued  that  the  burning  of  yard  waste 
(particularly  brush,  tree  limbs, 
undiseased  trees,  and  untreated  wood 
products)  should  be  allowed.  Some 
commenters  argued  that  prohibiting 
open  burning  would  increase  the  cost  of 
soUd  waste  disposal.  Others  argued  that 
if  existing  small  landfills  were  forced  to 
close,  uncontrolled  bums  and  midnight 
dumping  would  increase.  EPA  originally 
established  the  ban  on  open  burning  in 
1979  in  the  part  257  Criteria.  The 
rationale  for  banning  open  burning  of 
solid  waste  in  1979  is  equally  applicable 
today;  that  is,  the  hazards  posed  to 
human  health  by  allowing  the  open 
burning  of  solid  waste  (e.g.,  the  increase 
in  particulate  emissions,  decreased 
safety)  outweigh  any  benefits  derived 
from  the  practice.  For  example,  EPA  has 
data  indicating  that  smoke  from  open 
burning  can  reduce  aircraft  and 
automobile  visibihty  and  has  been 
linked  to  automobile  accidents  and 
deaths  on  expressways.  Open  burning 
may  result  in  uncontrolled  emissions  of 
hazardous  constituents  that  pose  a 
threat  to  human  health  and  the 
environment.  Furthermore,  commenters 
did  not  submit  data  to  support  their 
claims  that  open  burning  poses  less  of 
an  environmental  threat  than  does 
landfilling  the  waste.  EPA  decided  that 
any  cost  savings  did  not  outweigh  the 
benefits  to  human  health  and  the 
environment  in  this  case.  For  the 
reasons  described  above,  EPA  retained 
the  open  burning  prohibition  in  today's 
final  rulemaking. 

Numerous  commenters  expressed 
support  for  burning  yard  waste  at 
MSWLFs  using  trench  incinerators,  pit 
burners,  or  air  curtain  destructors. 
Commenters  stated  that  air  curtain 
destructors  have  been  shown  to  reduce 
waste  volume  by  98%,  and  particulate 
air  emissions  by  80-90%.  EPA  carefully 
reviewed  the  data  submitted  by 
commenters  on  this  issue.  Although 
there  has  been  some  improvement  in 
this  technology  over  the  last  ten  years, 
EPA  concluded  that  these  devices  still 
emit  unacceptable  levels  of  particulates. 
While  trench  incinerators,  pit  burners 
and  air  curtain  destructors  reduce  air 
emissions  ty  80-90%,  EPA's  test  data 
indicates  that  such  particulate  emissions 
are  similar  to  particulate  emissions  from 
open  burning  (Reference:  Background 
Document — Operating  Criteria). 
Furthermore,  because  these  devices  do 
not  control  the  emission  of  combustion 
products,  they  are  considered  "open 


burning."  Open  burning  is  defined  under 
S  258.2  as  the  combustion  of  solid  waste 
(1)  without  control  of  combustion  air  to 
maintain  adequate  temperature  for 
efficient  combustion;  (2)  without 
containment  of  the  combustion  reaction 
in  an  enclosed  device  to  provide 
sufficient  residence  time  and  mixing  for 
complete  combustion;  and  (3)  without 
the  control  of  the  emission  of  the 
combustion  products  (see  also  40  CFR 
257.3-7(c)). 

The  Agency  would  also  like  to  note 
that  although  open  burning  of  most 
wastes  is  prohibited  at  MSWLFs  under 
the  final  rule,  infrequent  burning  of 
certain  materials  is  permitted.  Materials 
that  may  be  burned  infrequently  are 
agricultural  wastes,  silvicultural  wastes, 
land-clearing  debris,  diseased  trees,  and 
debris  from  emergency  cleanup 
operations.  This  approach  is'  consistent 
with  EPA's  existing  requirements  at  40 
CFR  part  257  for  solid  waste  disposal 
facilities  and  practices  (see  44  FTl  53458. 
September  13. 1979).  The  open  burning 
of  these  materials  is  not  typically  an 
ongoing  practice  and,  thus,  does  not 
present  a  significant  environmental  risk. 
In  addition,  destruction  of  disease- 
carrying  trees  or  debris  from  emergency 
operations  provides  an  added 
environmental  benefit  in  preventing 
chances  of  disease  or  accident.  Today's 
final  criteria  do  require  that  the  conduct 
of  these  infrequent  acts  of  burning  must 
be  in  compliance  with  applicable 
requirements  under  the  State  SIPs.  In 
response  to  comments,  EPA  is  clarifj'ing 
today  that  the  open  burning  of  yard 
wastes,  pesticide  containers,  and 
wooden  pallets  is  not  an  allowed 
practice.  Open  burning  should  be 
conducted  in  areas  dedicated  for  that 
purpose  at  a  distance  from  the  landfill 
unit  so  as  to  preclude  the  accidental 
burning  of  other  solid  waste. 

6.  Section  258.25    Access  Requirements 

EPA  proposed  to  require  control  of 
public  access  to  new  and  existing 
MSWLF  units  to  prevent  illegal  dumping 
of  wastes,  public  exposure  to  hazards  at 
MSWLFs,  and  unauthorized  vehicular 
traffic.  Access  control  is  a  key  element 
in  preventing  injury  or  death  at  these 
facilities.  The  proposal  also  required  the 
use  of  artificial  or  natural  barriers,  as 
necessary,  to  prevent  illegal  dumping  of 
wastes  and  unauthorized  vehicular 
traffic.  This  requirement  is  intended  to 
prevent  the  illegal  disposal  of  regulated 
hazardous  waste  as  defined  under  40 
CFR  part  261  and  PCB  wastes  as  defined 
under  40  CFR  part  761  and  unauthorized 
vehicular  traffic  when  the  facility  is 
closed,  not  to  prevent  access  for 
controlled  disposal. 
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A  few  commenters  were  concerned 
that  dumping  outside  the  MSWLF  would 
occur  if  the  site  were  not  accessible  at 
all  times.  They  recommended  that  the 
rule  be  revised  to  ensure  site  access  at 
all  times. 

The  Agency  disagrees  that  requiring 
the  facility  to  be  accessible  to  the  public 
at  all  times  to  prevent  the  problem  of 
dumping  wastes  outside  the  landfill  area 
during  off-hours  outweighs  the  potential 
problems  that  may  occur  with 
uncontrolled  access.  Access  control  is 
necessary  to  prevent  illegal  dumping  of 
hazardous  wastes  and  direct  public 
exposure  to  solid  waste  and  is  a  key 
element  in  preventing  injury  or  death  at 
MSWLFs.  The  importance  of  access 
control  cannot  be  overstated,  because 
people  have  suffered  injury  and  even 
death  at  uncontrolled  waste  disposal 
facilities.  The  most  effective  means  of 
minimizing  the  risk  of  injury  to  persons 
(other  than  users  of  the  MSWLf )  is  to 
completely  prohibit  (e.g.,  by  suitable 
fencing)  access  to  the  site  by 
unauthorized  users.  MinuTiizing  the  risk 
of  injury  to  users  of  the  MSWLF, 
another  purpose  of  today's  requirement, 
can  be  met  Ijy  strictly  controlling 
disposal  on  site.  In  areas  where  access 
is  necessary  after  the  landfill  is  closed, 
the  owner  or  operator  may  want  to 
place  a  waste  receptor  just  outside  the 
facility  for  dispcsal  cf  waste  during 
hours  that  the  facility  is  closed.  For  the 
above  reasons,  EPA  decided  to  retain,  in 
the  final  rule,  the  proposed  approach. 

7.  Section  258.26    Run-on/Runoff 
Control  Systems 

The  proposed  rule  required  the  owner 
or  operator  of  an  MSWTIf  to  design, 
construct,  and  maintain  a  run-on  control 
pystem  to  prevent  flow  onto  the  active 
portion  of  the  MSWLF  during  peak 
discharge  of  a  25-year  storm.  The 
purpose  of  the  run-on  standard  is  to 
minimize  the  amount  of  surface  water 
entering  the  landfill  facility.  Run-on 
controls  prevent  (1)  ercsion,  which  may 
damage  the  physical  structure  of  the 
landfiii:  \!]  the  surface  discharge  of 
wastes  in  solution  or  suspension;  and  (3) 
the  downward  percolation  of  run-on 
through  wastes,  creating  leachate. 

The  proposed  rule  also  required  that 
the  owner  cr  operator  of  an  MSWLF 
design,  construct,  and  maintain  a  system 
to  control  run-off  from, the  active  portion 
of  the  landfiU.  The  run-off  control 
system  must  collect  and  control,  at  a 
minimum,  the  water  volume  resulting 
from  a  24-hour,  25-year  storm.  Run-off 
from  the  active  portion  of  the  unit  must 
be  handled  in  accordance  with  S  258.27 
of  the  proposal  in  order  to  ensure  that 
the  CWA  NPDES  requirements  and 
CWA  sections  208  and  319  requirements 


are  not  violated.  The  Agency  chose  the 
24-hour  period  because  it  is  an  average 
that  includes  storms  of  high  intensity 
with  short  duration  and  storms  of  low 
intensity  with  long  duration. 

Several  commenters  suggested  that  (1) 
the  run-on/run-off  control  system  be 
required  to  handle  a  100-year  storm  and 
(2)  the  run-off  be  collected,  sampled, 
and  analyzed  prior  to  its  release  to 
surface  waters  rather  than  after  the 
water  is  released. 

In  today's  final  rule,  the  Agency 
retained  die  language  of  the  proposal 
because  EPA  believes  that  the  25-year 
storm  requirement  is  more  appropriate 
than  the  100-year  storm  requirement  for 
MSWLFs.  The  former  is  a  more  widely 
used  standard  and  is  the  current 
standard  used  for  hazardous  waste 
landfills.  In  addition,  the  Agency  could 
not  identify  any  existing  case  studies 
that  challenged  the  Agency's 
assumption  that  the  25-year  storm 
design  is  protective  of  human  health  and 
the  environment.  EPA  has  no 
information  that  warrants  a  more 
restrictive  standard  for  MSWLFs  than 
for  hazardous  waste  landfills. 

In  response  to  the  comment  regarding 
testing  of  run-off,  the  Agency  would  like 
to  clarify  that  the  proposed  rule,  and 
today's  final  rule,  calls  for  the  owner  or 
operator  to  collect  and  control  the  run- 
off from  the  active  portion  of  the  landfill. 
It  does  not  require  that  the  collected 
run-off  be  sampled  or  treated,  but  rather 
that  it  be  handled  in  accordance  with 
the  requirements  of  the  Clean  Water  Act 
including,  but  not  limited  to,  the  NPDES 
requirements  (see  §  258.27(a)).  The 
owner  or  operator's  NFDES  permit  may 
require  the  facility  to  sample  run-off 
prior  to  surface  water  release.  EPA 
believes  that  the  Clean  Water  Act  is  the 
appropriate  mechanism  for  ensuring  that 
point  source  discharges  are  protective  of 
human  health  and  the  environment. 

8.  Section  258.27    Surface  Water 
Requirements 

It  is  essential  that  sohd  waste 
activities  not  adversely  affert  the 
quality  of  the  nation's  surface  waters. 
The  regulations  as  proposed  prohibited 
any  MSWLF  unit  from  (1)  causing  a 
discharge  of  pollutants  into  waters  of 
the  United  States,  including  wetlands, 
that  violates  any  requirement  of  the 
CWA,  including,  but  not  limited  to, 
NPDES  requirements;  and  (2)  causing  a 
nonpoint  source  of  pollution  to  the 
waters  of  the  United  States,  including 
wetlands,  that  violates  any  requirements 
of  a  state-wide  or  area-wide  water 
quality  management  plan  under  section 
208  or  section  319  of  the  CWA.  The 
proposed  S  258.27  requirement  is  the 


same  as  the  surface  water  criterion 
currently  in  effect  under  part  257. 

Commenters  were  concerned  over  the 
proposed  relationship  between  RCRA 
and  the  CWA.  One  commenter 
recommended  that  monitoring 
requirements  for  MSWLFs  be  developed 
either  under  subtiUe  D  or  under  the 
NPDES  program  and  that  they  be 
tailored  for  solid  waste  disposal 
facilities.  Another  commenter  requested 
that  the  proposed  subtitle  D  rules 
specify  requirements  to  be  added  to 
NPDES  permits. 

The  Agency  decided  to  retain,  in  the 
final  rule,  the  proposed  approach.  Under 
section  1006  of  RCRA,  EPA  is  required 
to  integrate,  to  the  maximum  extent 
practicable,  the  provisions  of  RCRA 
with  other  statutes,  including  the  CWA. 
Under  today's  approach,  NPDES 
requirements  for  landfills  will  be 
implemented  under  the  NPDES 
permitting  program,  because  NPDES 
permits  are  site-specific  and  NPDES 
permit  writers  are  in  the  best  position  to 
ensure  that  the  surface  water 
requirements  are  met  for  MSWLFs. 
Moreover,  as  discussed  previously, 
enforcement  under  subtiUe  D  is  limited 
to  instances  where  EPA  has  found  the 
State  program  to  be  inadequate.  The 
CWA  does  not  have  similar  limitations 
on  EPA's  enforcement  authority.  Thus, 
the  Agency  believes  that  compliance 
with  surface  water  regulations  is  best 
suited  to  mechanisms  already 
established  under  the  CWA. 

Under  today's  final  regulations,  any 
discharge  of  pollutants  from  MSWLF 
units  into  the  waters  of  the  United 
States  must  comply  with  regulations 
developed  under  the  CWA,  including 
section  402  (NPDES  permits). 
Regulations  that  specifically  address 
compliance  of  MSWLF  units  with  the 
CWA  will  be  developed  under  the  CWA 
as  needed.  Although  EPA  has  not  yet 
specifically  established  national  limits 
for  discharge  to  surface  water  from 
MSWLFs,  discharge  limits  are  set  on  a 
case-by-case  basis.  The  Agency  may. 
however,  issue  national  limits  for 
MSWLF  discharges  at  a  later  date. 

A  commenter  requested  that  the 
proposed  regulations  specify  the 
circumstances  that  trigger  the  Army 
Corps  of  Engineers'  jurisdiction  with 
regard  to  NPDES  permits.  Under  section 
402  of  the  CWA.  EPA  (and  States 
approved  by  EPA)  has  jurisdiction  for 
the  discharge  of  all  pollutants  (other 
than  dredged  and  fill  material)  into 
waters  of  the  United  States.  Under 
section  404  of  the  CWA,  both  the  Corps 
of  Engineers  and  EPA  have  jurisdiction 
over  the  discharge  of  dredged  and  fill- 
materials  into  waters  of  the  U.S. 
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The  Agency  retained  §  258.27(b)  of  the 
proposed  rule  in  the  final  rulemaking. 
This  requirement  specifies  that  any 
discharges  of  a  nonpoint  source  of 
pollution  from  an  MSWLF  into  waters  of 
the  United  States  must  be  in 
conformance  with  any  established  water 
quality  management  plan  developed 
under  section  208  or  section  319  of  the 
CWA. 

9.  Section  258.28  Liquids  Restrictions 

EPA's  proposed  rule  prohibited  the 
disposal  in  MSWLFs  of  bulk  or 
noncontainerized  liquid  wastes,  except 
(1)  household  wastes  (other  than  septic 
wastes]  and  (2)  leachate  and  gas 
condensate  that  is  derived  from  the 
MSWLF  unit  where  the  unit  is  equipped 
with  a  composite  liner  and  a  leachate 
collection  system  (LCS)  designed  and 
constructed  to  maintain  less  than  30 
centimeters  of  leachate  over  the  liner. 
Containers  of  liquid  waste  could  be 
placed  in  MSWLFs  only  when  the 
containers  (1)  were  small  containers  of 
the  size  typically  found  in  household 
waste;  (2)  were  designed  to  hold  liquids 
for  use  other  than  storage;  or  (3)  held 
household  waste.  The  proposed  rule 
required  the  owner  or  operator  to 
determine  if  the  wastes  (e.g.,  septic 
wastes,  municipal  wastewater  sludge] 
are  liquid  wastes  by  the  Paint  Filter 
Liquids  Test  method  (Method  9095  as 
described  in  "Test  Methods  for 
Evaluating  Solid  Wastes,  Physical/    • 
Chemical  Methods."  EPA  Pubhcation 
No.  SW-846].  The  rationale  for  each  of 
these  proposed  provisions  is  included  in 
the  preamble  to  the  proposed  rule  (see 
53  FR  33340,  August  30, 1988). 

Numerous  commenters  expressed 
opposition  to  the  general  concept  of 
restricting  the  amounts  of  liquids  that 
are  disposed  of  in  MSWLFs.  Many 
commenters  believed  that  the  proposed 
restrictions  would  require  separate 
disposal  facilities  for  liquid  waste. 

The  Agency  believes  that  liquids 
restrictions  are  necessary  because  the 
disposal  of  liquids  into  landfills  can  be  a 
significant  source  of  leachate 
generation.  By  restricting  the 
introduction  of  liquids  into  landfills 
through  a  ban  on  the  disposal  of  bulk 
(except  nonseptic  waste  from 
households  and  recirculated  leachate 
and  gas  condensate  at  facilities  that 
meet  the  specific  design  requirements) 
and  containerized  wastes,  EPA  expects 
to  minimize  the  leachate  generation 
potential  of  landfills.  This  should  reduce 
the  quantity  of  free  liquids  to  be 
managed  in  MSWLFs,  which  in  turn 
should  reduce  the  risk  of  liner  failure 
and  subsequent  contamination  of  the 
ground  water.  The  ban  on  containerized 
free  liquids  (except  those  from 


households)  will  also  reduce  the 
problen)  of  subsidence  and  possible 
damage  to  the  final  cover  upon  possible 
deterioration  of  the  waste  containers. 

EPA  does  recognize  that  restricting 
certain  small  volume  liquids  may  be 
impractical  and  unnecessary  to  protect 
human  health  and  the  environment.  For 
example,  small  amounts  of  liquid  will  be 
present  in  household  wastes  when 
disposed  and  may  be  difficult  to 
effectively  identify,  separate,  and 
restrict  from  disposal.  For  this  reason, 
the  final  rule  exempts  household  waste, 
except  septic  wastes,  from  the  bulk  and 
noncontainerized  liquids  restrictions. 
Septic  waste  is  not  exempted  because  it 
can  be  easily  identified  and  will  contain 
significant  amounts  of  liquid  if  it  fails 
the  Paint  Filter  Liquids  Test  method. 

As  proposed,  the  final  rule  continues 
to  exempt  certain  small  containers  (e.g., 
beverage  containers]  and  certain  other 
wastes  from  the  containerized  liquids 
ban  because  they  are  not  likely  to 
contribute  substantial  amounts  of 
liquids  to  most  landfills.  However,  the 
Agency  recognizes  that  certain  small 
containers  (e.g.,  paint  cans)  contain 
household  hazardous  wastes;  the 
Agency  reconunends  that  such  wastes 
be  managed  through  household 
hazardous  waste  collection  programs 
present  in  many  communities. 

Commenters  suggested  considering 
soil,  ground-water  levels,  climate,  and 
history  of  landfill  operations  to 
determine  if  liquid  wastes  can  be 
accepted  at  a  particular  landfill  without 
endangering  the  environment  or 
operation  of  the  landfill.  Many 
commenters  believed  that  the  State 
should  have  more  flexibility  determining 
whether  bulk  or  non-containerized 
liquids  should  be  disposed  of  in 
MSWLFs. 

The  Agency  does  not  agree  with  these 
comments.  EPA  believes  that  the 
problems  associated  with  disposal  of 
bulk  and  containerized  liquids,  as 
discussed  above,  are  relevant  to  all 
landfills  regardless  of  location  (i.e., 
climatic  and  geologic  factors),  and  thus 
waivers  to  this  requirement  based  on 
location  would  not  be  appropriate 
(Reference:  Background  Document — 
Operating  Criteria). 

Numerous  commenters  were 
concerned  with  the  practicability  of 
finding  alternative  disposal  methods  for 
wastes  such  as  septic  tank,  grease  trap, 
oily  water,  and  sand  trap  wastes.  EPA 
believes  that  the  18-month  period 
between  the  promulgation  date  and  the 
effective  date  of  the  rule  is  adequate 
time  to  allow  liquid  waste  disposers  to 
develop  alternatives  to  liquids  disposal 
in  MSWLFs.  However,  the  Agency 


wishes  to  clarify  that  although  liquid 
materials,  such  as  septic  tank,  grease 
trap,  oily  water  and  sand  trap  wastes 
that  fail  the  Paint  Filter  Liquids  Test 
method  are  banned,  they  can  be 
solidified  prior  to  their  disposal  in 
MSWLFs.  Possible  solidification 
methods  include  the  addition  of 
absorbent  materials.  The  solidified 
wastes  must  pass  the  Paint  Filter 
Liquids  Test  method. 

The  Agency  specifically  requested  in 
the  preamble  to  the  proposed  rule  the 
submittal  of  any  data  on  the  benefits  or 
effects  of  leachate  recirculation.  The 
Agency  received  numerous  differing 
opinions  regarding  leachate 
recirculation.  Some  commenters 
expressed  support,  stating  that  moisture 
promotes  the  decomposition  of  wastes 
and  stabilization  of  the  landfill  and 
conserves  the  nutrients  required  for 
stabilization,  improves  leachate  quality, 
increases  the  quantity  and  quality  of 
methane  production,  and  decreases  the 
time  the  landfill  is  generating 
contaminated  leachate.  Those  opposed 
to  leachate  recirculation  noted  that  it 
was  unlikely  that  a  collection  system 
could  maintain  a  leachate  head  of  30- 
centimeters  in  a  humid  area.  They 
recommended  that  EPA  only  allow 
leachate  recirculation  in  arid  locations 
for  which  field  experience  shows  that 
recirculation  will  not  produce  a 
significant  leachate  head  within  the  unit. 

The  Agency  recognizes  that  landfills 
are,  in  effect  biological  systems  that 
require  moisture  for  decomposition  to 
occur  and  that  this  moisture  promotes 
decomposition  of  the  wastes  and 
stabiUzation  of  the  landfill.  Limited 
studies  have  indicated  that  leachate 
recirculation  has  certain  benefits,  which 
include  increasing  the  rate  of  waste 
stabilization,  improving  leachate 
quality,  and  increasing  the  quantity  and 
quality  of  methane  gas  production. 
Leachate  recirculation  may  also  be  a 
very  useful  tool  for  management  of 
leachate  (Reference:  Background 
Document — Operating). 

On  the  other  hand,  the  Agency 
believes  that  many  landfills,  particularly 
those  in  humid  areas,  already  have 
sufficient  liquid  for  decomposition  and 
thus  the  intentional  addition  of  liquids  is 
unnecessary.  The  wastes  received  at 
landfills  already  contain  moisture  (10 
percent  to  35  percent  by  volume],  and 
more  is  added  by  rainfall  and  by  the 
decomposition  process  itself.  Moreover, 
the  Agency  recognizes  that  potential 
operational  problems  associated  with 
leachate  recirculation,  such  as  increase 
in  leachate  production,  clogging  of  the 
leachate  collection  system,  buildup  of 
hydraulic  head  within  the  unit,  increase 
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in  air  emissions  and  odor  problems,  and 
increase  in  potential  of  leachate 
pollutant  releases  due  to  drift  and/or 
run-off,  may  result  in  adverse  impacts 
on  human  health  and  the  environment. 
The  Agency  recognizes  that  there  are 
pros  and  cons  on  the  issue  of  leachate 
recirculation  and  that  the  information  on 
leachate  recirculation  is  limited  in  some 
areas.  Because  the  Agency  has  data  that 
indicate  that  there  are  benefits 
associated  with  recirculating  leachate, 
the  Agency  believes  tliat  a  ban  on 
leachate  recirculation  is  inappropriate 
(Reference:  Background  Document — 
Operating  Criteria).  The  Agency 
believes  that  leachate  recirculation 
should  only  be  allowed  when  (1) 
specified  design  controls  have  been 
installed  at  the  MSWLF  unit  and  (2) 
recirculation  does  not  produce  a 
significant  leachate  head  within  the  unit. 

The  proposed  rule  specified  that 
leachate  and  gas  condensate  derived 
from  the  MSWLF  unit  would  be  exempt 
from  the  liquids  prohibition  if  the  unit 
were  equipped  with  a  composite  liner 
and  a  leachate  collection  system 
designed  and  constructed  to  maintain 
less  than  SO-centimeters  of  leachate  over 
the  liner.  The  Agency  received  several 
comments  on  the  proposed  design  for 
leachate  and  gas  condensate 
recirculation.  In  general,  those  that 
commented  objected  to  the  proposed 
liner  requirements  for  leachate 
recirculation.  Commenters  said  that  the 
composite  liner  was  an  unnecessary 
prerequisite  for  the  recirculation  of 
leachate.  Several  stated  that  hners 
should  not  be  required  for  all  landfills, 
one  commenter  noting  that  the 
composite  liner  described  would  be 
difficult  to  construct  in  many  areas  due 
to  the  absence  of  clay.  Others  supported 
a  waiver  based  on  geology, 
precipitation,  evapotranspiration,  use  of 
a  leachate  collection  system,  and 
spraying  patterns.  One  commenter 
recommended  that  alternative  designs 
be  considered  [e.g.,  the  use  of  slurry 
walls). 

The  Agency  believes  that  a  composite 
liner  is  necessary  for  leachate  and  gas 
condensate  recirculation.  Specifically,  a 
composite  liner  with  a  leachate 
collection  system  designed  and 
constructed  to  maintain  less  than  a  30- 
centimeter  depth  of  leachate  over  the 
liner  is  necessary  to  ensure  protection  of 
human  health  and  the  environment.  The 
Agency  believes  that  the  composite  liner 
design,  which  consists  of  a  two-foot 
layer  of  compacted  soil  with  hydraulic 
conductivity  of  no  more  than  (IXIO  'T 
centimeters  per  second  with  a  30-mil 
Csxible  membrane  liner  (FML) 
component  installed  in  direct  and 


uniform  contact  above  the  compacted- 
soil  component,  provides  protection 
necessary  to  ensure  that  contaminant 
migration  to  the  aquifer  is  controlled. 
First,  the  FML  portion  of  the  liner  will 
increase  leachate  collection  efficiency 
and  provide  a  more  effective  hydraulic 
barrier.  Second,  the  soil  portion  will 
provide  support  for  the  FML  and  the 
leachate  collection  system  and  act  as  a 
back-up  in  the  event  of  failure  of  the 
FML  TTie  composite  liner  with  a 
leachate  collection  system  design  is  the 
same  as  that  used  for  the  uniform  design 
standard  under  S  258.40(a)  of  this  rjle. 
For  a  detailed  discussion  on  the 
requirements  and  rationale  for  the 
composite  Uner,  see  the  design  criteria 
discussion  in  appendix  E. 

Unlike  other  MSWLFs,  those 
operating  with  leachate  recirculation 
must  be  designed,  at  a  minimum,  with 
the  composite  liner  described  above. 
The  Agency  considered  less  stringent 
designs  but  determined  that  variances  to 
the  composite  design  should  not  be 
allowed,  even  in  approved  States, 
because  the  composite  design  ensures 
leachate  collection  efficiency,  a 
necessary  component  of  a  successful 
leachate  recirculation  program. 
Therefore,  owners  or  operators  of 
MSWLFs  in  approved  States  cannot  use 
alternative  designs  provided  for  in 
5  258.40  of  today's  rule  if  they  wish  to 
recirculate  leachate. 

The  owner/operator  must  notify  the 
State  Director  that  documentation  of  the 
landfill  design  is  located  in  the  facility's 
operating  record.  Today's  final  rule 
allows  the  State  Director  to  specify 
alternative  recordkeeping  locations  and 
alternative  schedules  for  recordkeeping 
and  notification  requirements. 

Other  commenters  recommended  use 
of  a  double  flexible  membrane  system 
with  a  leachate  collection  system  either 
beneath  the  bottom  liner  or  between  the 
two  liners  in  lieu  of  the  composite  liner. 
Another  commenter  stated  that,  given 
the  greater  potential  for  release  of  liquid 
from  the  facility,  the  most  stringent 
containment  requirements  should  be 
applied  to  facilities  that  recirculate 
leachate. 

EPA  does  not  agree  that  a  double 
flexible  membrane  liner  system  without 
a  soil  component  would  be  as  protective 
as  the  composite  liner,  as  defined.  A 
compacted-soil  component  is  necessary 
for  proper  function  of  the  FML 
component.  It  provides  support  and  a 
back-up  mechanism  in  case  of  failure  of 
the  FML  component.  The  Agency  also 
believes  that  the  composite  liner  and 
leachate  collection  system  is  the  most 
stringent  design  necessary  for  MSWLF 
units  that  recirculate  leachate  or  gas 


condensate.  The  rationale  fcr  choosing 
this  design  is  discussed  in  detail  in 
appendix  E  of  today's  rulemaking. 

"The  proposed  rule  defined  gas 
condensate  as  "the  Hquid  generated  as  a 
result  of  the  gas  collection  and  recovery 
process  at  the  municipal  solid  waste 
landfill  units."  Several  commenters 
stated  that  it  is  not  clear  whether  gas 
condensate  recirculation  means  solely 
the  discharge  of  liquid  condensate  into 
the  refuse  mass  or  whether  it  includes 
the  combination  of  the  condensate  and 
the  leachate  from  the  leachate  collection 
system. 

The  Agency  uses  the  term  "gas 
condensate  recirculation"  to  mean  the 
discharge  of  the  liquid  condensate  into 
the  refuse  mass.  If  the  condensate  is 
combined  into  the  leachate  collection 
system  and  the  leachate  is  discharged 
back  into  the  refuse  mass,  then  this  also 
is  recirculation  and  the  necessary  design 
is  required.  In  order  to  clarify  this  even 
further,  the  Agency  revised  the 
definition  of  gas  condensate  to  include 
only  the  condensate  generated  from  the 
gas  recovery  process  and  not  to  include 
the  condensate  that  is  inadvertently 
generated  from  the  gas  collection 
system. 

EPA  received  no  comments  supporting 
a  ban  of  gas  condensate  recirculation. 
As  a  result,  the  Agency  decided  to  allow 
gas  condensate  recirculation  at  facilities 
with  the  design  described  above 
because  the  quantities  involved  are 
small,  and  gas  collection  has  benefits  to 
the  environment  through  the  recovery  of 
energy  and  the  control  of  gas  migration. 

10.  Section  258.29    Recordkeeping 
Requirements 

The  proposed  rule  required  that 
information  be  recorded  and  retained  by 
the  owner  or  operator  of  each  MSWLF. 
Information  to  be  retained  included: 
Inspection  records,  training  procedures, 
and  notification  procedures  required 
under  \  258.20;  gas  monitoring  results 
from  monitoring  required  by  9  258.23; 
closure  and  post-closure  plans  as 
required  by  §§  258.30(b)  and  258.31(c); 
and  monitoring,  testing,  and  analytical 
data  required  by  the  ground-water 
monitoring  requirements  under  subpart 
E. 

Although  the  proposed  rule  specified 
that  certain  documents  be  retained 
(including  ground-water  monitoring, 
testing,  and  analytical  data  required  by 
subpart  E).  EPA  received  comments 
requesting  that  additional 
documentation  prepared  by  the  owner 
or  operator  be  retained.  Commenters 
specifically  requested  that 
documentation  concerning  the  siting 
process  design  plans,  and  the  financial 
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status  of  the  facility  be  included. 
Today's  rule  adds  additional 
recordkeeping  requirements  consistent 
with  the  intent  of  the  proposed  rule  and 
comments  received.  The  following 
documents  have  been  added  to  the 
recordkeeping  requirements:  Any 
location  restriction  demonstration 
required  under  subpart  B;  unit  design 
documentation  for  leachate  and  gas 
condensate  recirculation  as  required 
under  §  258.28(a)(2);  and  any  cost 
estimates  and  financial  documentation 
required  by  subpart  C  of  this  part. 

Today's  rule  provides  that  the 
information  be  maintained  in  an 
operating  record.  EPA's  intent,  stated  in 
the  preamble  to  the  proposed  rule,  was 
that  the  recordkeeping  documents  be 
kept  in  a  single  location.  By  requiring 
the  owner  or  operator  to  keep  the 
recordkeeping  documents  in  the 
operating  record,  today's  final  rule 
clarifies  EPA's  stated  intent.  Today's 
final  rule  requires  that  the  operating 
record  be  maintained  near  the  facility. 
The  appropriate  location  may  be  the 
facility  itself,  or  the  corporate 
headquarters  or  city  hall,  depending  on 
the  size  of  the  landfill  and/or  the 
ownership  of  the  landfill.  Records 
should  be  retained  throughout  the  life  of 
the  facility,  including  post-closure  care. 
Documents  should  be  organized,  legible, 
dated,  and  signed  by  the  appropriate 
personnel.  Upon  completion  of  each 
document  required  in  the  operating 
record,  the  owner  or  operator  must 
notify  the  State  Director  of  its  existence. 
This  requirement  appHes  to  owners  and 
operators  in  both  approved  and 
unapproved  States.  The  Director  of  an 
Approved  State  has  the  flexibility  to 
establish  alternative  locations  for 
recordkeeping  and  alternative  schedules 
for  recordkeeping  and  notification 
requirements. 

Conunenters  recommended  making 
MSWLF  records  available  to  the  public, 
suggesting  that  these  data  were  relevant 
for  citizen  enforcement.  Several 
commenters  suggested  that  the  omission 
of  any  requirements  in  the  proposed  rule 
to  submit  data  to  the  State  or  to  make 
them  av^lable  to  the  public  could 
effectively  eliminate  any  citizen 
enforcement  of  the  regulations.  On  the 
other  hand,  another  commentcr 
proposed  that  EPA  allow  the  States 
more  flexibility  to  determine  what 
records  should  be  kept  at  the  facihty 
and  made  available  for  public  review. 

EPA  agrees  that  public  access  to 
MSWLF  records  either  directly  from  the 
owner  or  operator  or  through  the  State  is 
essential.  Therefore,  today's  final  rule 
requires  the  owner  or  operator  to  retain 
the  operating  record  near  the  facility 


and  to  furnish  the  information  to  the 
State  upon  request  or  to  make  it 
available  to  the  State  during  reasonable 
times.  The  information  should  be 
available  in  most  States  to  citizens 
through  a  State  Freedom  of  Information 
Act  request 

Appendix  E — Supplemental  Information 
for  Subpart  D— Design  Criteria 

1.  Overview  of  Proposed  Ride 

Section  258.40(a]  of  the  proposal 
established  a  performance  standard 
based  on  risk  that  would  require  new 
MSVVLFs  to  be  designed  with  liner 
systems,  leachate  collection  systems 
(LCSs),  and  final  covers,  as  necessary  to 
meet  die  design  goal  in  the  aquifer  at  the 
waste  management  unit  boundary  or  an 
alternative  boundary,  as  specified  by 
the  State.  As  proposed,  the  design  goal 
would  be  an  overall  ground-water 
carcinogenic  risk  level  established  by 
the  State.  At  a  minimum,  the  design  goal 
under  proposed  §  258.40(b)  would  have 
to  fall  within  the  protective  risk  range  of 
lXlO"*tolxlO"*and  encompass  risks 
posed  by  over  200  hazardous 
constituents  Usted  in  the  proposed 
appendix  11. 

"To  comply  with  the  proposed 
requirements,  an  owner  or  operator 
would  have  to  develop  and  propose  a 
design  that  would  achieve  the  State- 
specified  design  goal  in  the  aquifer  at 
the  waste  management  unit  boundary  or 
alternative  boundary.  This  would 
involve  modeling  the  release  of 
appendix  II  constituents  from  the 
landfill  equipped  with  the  proposed 
design,  to  predict  the  concentration  of 
the  various  constituents  in  ground- 
water, and  then  determining  whether  the 
combined  risks  posed  by  these 
constituents  fell  within  the  State- 
specified  design  goal.  Under  proposed 
§  258.40(c).  the  State  would  evaluate  the 
proposed  design  considering  the 
following  factors:  (1)  The  hydrogeologic 
characteristics  of  the  facility  and 
surrounding  land.  (2)  the  cliJmatic  factors 
of  the  area.  (3)  the  volume  and  physical 
characteristics  of  the  leachate,  (4)  the 
proximity  to  ground-water,  and  (5)  the 
quality  of  ground-water. 

In  the  preamble  to  the  proposed  rule, 
EPA  described  and  requested  comments 
on  several  possible  alternatives  to  the 
proposed  approach.  These  alternatives 
include  various  alternative  performance 
standards,  a  uniform  design  standard 
(with  and  without  variances),  and  the 
categorical  approach  (see  53  FR  33354 
through  33365;  August  30. 1988). 

As  indicated  above,  the  Agency 
proposed  one  design  standard  for  new 
MSVVLFs  that  addressed  the  liner  and 
leachate  collection  system,  as  well  as 


the  final  cover  system.  In  developing  the 
final  rule,  EPA  determined  that  it  would 
be  clearer  and  more  appropriate  to 
present  separate  design  requirements  for 
the  liner/leachate  collection  system  and 
the  final  cover  system  in  the  final  rule. 
Each  of  these  containment  components 
play  unique  roles  in  minimizing  releases 
from  the  landfill.  The  liner/leachate 
collection  system  is  relied  on  to 
minimize  releases  primarily  during  the 
operating  life  of  the  MSWLF.  while  the 
final  cover  provides  the  primary  long 
term  protection  after  closure  of  the 
landfill.  Therefore,  EPA  is  presenting  the 
requirements  applicable  to  these 
components  in  separate  sections  of 
today's  rule.  Specifically,  the  liner/ 
leachate  collection  system  requirements 
have  been  retained  in  subpart  D.  while 
the  final  cover  requirements  for  new  and 
existing  units  have  been  moved  to 
subpart  F. 

2.  Summary  of  Comments 

While  a  few  commenters  generally 
supported  the  proposed  risk-based 
performance  standard,  the  majority  of 
commenters  opposed  it.  Several 
commenters  argued  that  this  approach 
failed  to  establish  minimum  national 
standards,  while  nearly  all  commenters 
raised  major  concerns  about  the 
implementation  of  the  proposed 
approach.  These  concerns  were 
reflected  not  only  in  written  comments, 
but  also  expressed  by  State  and  local 
governments,  the  waste  management 
industry,  and  environmental  groups 
during  meetings  held  with  EPA  during 
the  public  comment  period.  Summaries 
of  these  meetings  can  be  found  in  the 
docket  for  this  mlemaking. 

Several  commenters  asserted  that  if 
EPA  adopted  the  proposed  approach  it 
would  be  abdicating  the  Agency's  role 
of  setting  minimum  national  standards. 
These  commenters  argued  that  it  is 
EPA's  role,  not  the  States',  to  set  the 
design  goal  (i.e.,  risk  level  in 
groundwater)  for  MSWLFs.  Second, 
many  commenters  viewed  the  proposed 
risk-based  approach  to  be  so  complex 
that  it  would  result  in  inadequate 
designs  in  many  cases. 

Commenters  also  raised  three  major 
concerns  about  the  implementation  of 
the  proposed  approach.  First 
commenters  believed  that  there  is 
insufficient  technical  information 
available  to  implement  a  risk-based 
approach.  Numerous  commenters 
questioned  whether  risk  assessment 
methodologies  were  far  enough 
developed  to  support  the  proposed 
approach.  Some  commenters  strongly 
criticized  EPA's  draft  risk  algorithm, 
which  EPA  suggested  as  a  preliminary 
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tool  for  implementing  the  proposal. 
Others  pointed  out  that  the  lack  of  EPA- 
approved  concentration  or  risk  levels  for 
many  of  the  hazardous  constituents  in 
proposed  appendix  II  would  make 
implementation  even  more  difficult. 

Second,  numerous  commenters  stated 
that  most  States  and  owners  and 
operators  do  not  have  the  technical 
expertise  or  resources  necessary  for 
successful  implementation  of  the 
proposed  standard.  These  commenters 
argued  that  most  States  do  not  have  the 
resources  to  establish  acceptable 
concentration  or  risk  levels  for 
compounds  that  lack  EPA-approved 
standards,  or  to  review  designs  based 
on  complex  modeling.  Other 
commenters  stated  that  owners  and 
operators  do  not  have  the  expertise  tor 
resources  in  most  cases  to  complete 
comprehensive  modeling  addressing  all 
appendix  II  compounds.  Some 
commenters  indicated  that  local 
governments  would  likely  end  up 
spending  an  inordinate  amount  of  their 
limited  resources  on  analysis,  rather 
than  on  actual  construction  of  a  safe 
landfill. 

Third,  due  to  the  complexity  of  the 
analysis,  and  the  lack  of  public 
luiderstanding  of  risk-based  decisions, 
many  commenters  were  concerned  that 
it  would  be  very  difficult  to  obtain 
public  acceptance  of  a  risk-based 
design.  They  felt  that  the  proposed 
approach  would  exacerbate  an  already 
very  difficult  siting  process. 

To  address  these  concerns, 
commenters  suggested  a  variety  of 
alternative  approaches.  However,  the 
majority  of  commenters  recommended 
one  of  the  following  two  alternatives  for 
the  final  design  criteria.  The  first  major 
alternative  suggested  was  the 
categorical  approach,  which  would 
establish  different  design  requirements 
for  MSWLFs  in  four  location  categories 
that  would  be  distinguished  based  on 
two  factors — the  hydrogeology  of  the 
location  (measured  in  terms  of  time  of 
travel  to  the  aquifer)  and  precipitation. 
Numerous  commenters  liked  this  general 
approach  of  setting  forth  different 
national  standards  for  different 
locations,  but  all  recognized  that  certain 
modifications  were  needed  to  address 
deficiencies  in  the  specific  scheme 
proposed.  However,  the  types  of 
modifications  suggested  varied 
significantly  and  no  commenter 
provided  a  fully  developed  alternative 
scheme.  Nevertheless,  these 
commenters  believed  a  somewhat 
modified  categorical  approach  would  be 
flexible,  yet  provide  more  certainty  and 
be  easier  to  implement  than  the 
proposed  risk-based  approach. 


Some  commenters,  on  the  other  hand, 
objected  to  the  categorical  approach, 
stating  that  it  was  technically  and 
conceptually  flawed.  These  commenters 
argued  that  the  approach  is  overly 
simplified  and  not  technically  justified. 
Of  particular  concern  to  these 
commenters  is  the  reliance  on  only  two 
factors — hydrogeology  and 
precipitation — to  distinguish  location 
categories,  as  well  as  the  unjustified  cut- 
off values  specified  for  each  of  the 
factors.  Others  pointed  out  that  it  is 
often  very  difficult  and  expensive  to 
obtain  reliable  data  needed  to  calculate 
these  factors.  These  commenters 
suggested  that  EPA  drastically  revise 
the  categorical  approach  or  adopt  the 
alternative  described  below. 

The  second  major  approach  suggested 
by  conunenters  included  two  elements — 
a  uniform  design  standard  and  some 
provision  allowing  other  designs  based 
on  site-specific  conditions.  Commenters 
differed  significantly,  however,  on  the 
stringency  of  each  of  these  elements.  For 
example,  the  uniform  designs  suggested 
varied  from  one  identical  to  that 
required  for  hazardous  waste  disposal 
facilities  under  subtitle  C  of  RCRA  to 
one  consisting  of  a  single  liner  of  either 
natural  or  artificial  material  with  a 
1 X 10  "'  hydraulic  conductivity  and  a 
leachate  collection  system.  With  regard 
to  site-specific  designs,  some 
commenters  argued  that  these  should  be 
limited  to  those  that  provide  protection 
"equivalent  to"  the  uniform  design. 
However,  others  envisioned  a  more 
flexible  approach  that  allowed  site- 
specific  designs  that  met  a  clearly 
specified  environmental  performance 
standard. 

3.  Evaluation  of  Proposal  and 
Alternatives 

In  reviewing  the  alternatives 
suggested  by  commenters,  it  was  clear 
that  all  preferred  an  approach  that 
would  (1)  provide  certainty  and  public 
acceptability,  (2)  include  flexibility  for 
variation  based  on  site-specific 
conditions,  and  (3)  be  implementable, 
considering  the  availability  of  technical 
information  and  the  technic.il  expertise 
and  resources  of  local  and  State 
governments.  As  a  result,  EPA 
considered  each  of  these  factors  in 
evaluating  the  proposed  rule  and  each  of 
the  alternatives  suggested  by 
commenters. 

EPA  carefully  reevaluated  the 
proposed  risk-based  approach  in  light  of 
the  comments  described  above.  The 
Agency  disagrees  with  commenters" 
arguments  that  EPA  would  fail  to 
establish  minimum  national  standards 
for  MSWLPs  if  the  proposed  approach 
was  adopted.  The  proposed  approach 


would  establish  a  national  framework 
with  substantial  State  flexibility  to 
address  site-specific  conditions.  EPA 
continues  to  believe  that  sufficient 
flexibility  is  essential  for  effective 
program  implementation  across  the 
nation.  However,  EPA  does  agree  with 
commenters'  concern  that  it  may  be 
difficult  to  obtain  public  acceptance  of  a 
risk-based  design,  resulting  in  increased 
siting  difficulties.  Furthermore,  EPA 
recognizes  that  many  States  and  local 
governments  do  not  have  adequate 
technical  expertise  and  resources  to 
implement  the  proposed  approach. 
Specifically,  most  Statfes  do  not  have  the 
resources  to  establish  risk  levels  for  the 
large  number  of  compounds  that  do  not 
have  EPA-approved  standards,  and 
most  local  governments  and  States  do 
not  have  adequate  resources  to 
complete  and  review  the  complex 
analysis  necessary  to  implement  the 
risk-based  approach.  Therefore,  the 
Agency  rejected  the  proposed  risk- 
based  performance  standard. 

EPA  then  evaluated  the  two  major 
alternatives  discussed  in  the  proposed 
rule  and  addressed  by  commenters  (53 
FR  33355).  In  examining  the  first 
alternative,  the  categorical  approach, 
EPA  carefully  reviewed  the 
modifications  suggested  by  those  who 
favored  the  general  approach  as  well  as 
the  data  and  arguments  presented  by 
commenters  who  criticized  the 
approach.  In  response  to  commenters' 
concerns.  EPA  looked  closely  at  the 
technical  adequacy  of  the  categorical 
scheme,  particulariy  the  technical  basis 
for  the  two  factors  (i.e.,  hydrogeology 
and  precipitation)  used  to  distinguish 
the  location  categories. 

Based  on  this  re-examination,  the 
Agency  acknowledges  that  it  has 
inadequate  technical  information  to 
support  the  methodology  used  to 
measure  the  hydrogeologic  character  of 
a  site  (i.e.,  the  time  of  travel  equation), 
as  well  as  the  specific  cutoff  values 
specified  for  the  two  factors  (53  FR 
33364).  In  addition,  no  commenters 
presented  modifications  that  would 
address  these  technical  concerns. 
Therefore,  while  EPA  believes  a 
categorical  approach  theoretically  could 
provide  both  certainty  and  flexibility, 
the  Agency  rejected  this  alternative  for 
the  final  rule  because  of  the  technical 
problems  inherent  in  such  a  scheme. 

The  second  major  alternative 
examined  by  EPA  was  a  uniform  design 
standard  in  combination  with  a 
provision  allowing  alternative  designs 
based  on  site-specific  conditions.  While 
the  stringency  of  this  approach  varies 
depending  on  the  uniform  design 
specified  as  well  as  the  structure  of  the 
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site-specific  design  provision.  EPA 
believes  this  general  approach  best 
addresses  the  concerns  raised  by 
commenters.  First,  this  approach 
provides  more  certainty  to  address 
public  concerns  during  the  siting 
process.  Second,  it  provides  flexibility 
by  allowing  designs  based  on 
consideration  of  site-specific  factors. 
Finally,  this  approach  should  be  the 
easiest  to  implement  of  the  various 
approaches  considered  because  it 
provides  those  States  and  local 
governments  that  have  limited  technical 
expertise  and  resources  with  an  EPA- 
approved  design,  thereby  avoiding  the 
analysis  and  modeling  that  would  have 
been  needed  to  justify  an  alternative 
design  or  to  implement  a  complex  . 
performance  standard,  such  as  the 
proposed  risk-based  approach.  For  these 
reasons,  the  Agency  selected  this 
general  approach  for  the  final  rule.  The 
specific  elements  of  this  approach  are 
discussed  below. 

4.  Final  Rule  Approach 

The  final  rule  approach  selected  by 
EPA  includes  two  elements — a  provision 
allowing  site-specific  designs  in 
approved  States  and  a  uniform  design 
standard.  Specifically,  today's  final  rule 
provides  that  new  MSVVLFs  and  lateral 
expansions  must  be  constructed  with 
either  (1)  in  approved  States,  a  design 
that  is  approved  by  the  Director  of  an 
approved  State  and  meets  the 
performance  standard  specified  in 
$  258.40.  or  (2)  a  composite  liner  and 
leachate  collection  system.  The 
rationale  for  each  of  these  elements  is 
discussed  below. 

a.  Site-Specific  Designs  Based  on 
Performance  Standard 

The  first  element  of  today's  final 
design  criteria  allows  site-specific 
designs  in  approved  States.  As  indicated 
above,  tome  commenters  preferred  that 
these  site-specific  designs  be  based  on 
an  "equivalence"  approach,  while  others 
favored  a  more  flexible  approach  based 
directly  on  environmental  performance. 
Under  the  "equivalence"  approach,  an 
owner  or  operator  would  have  to 
demonstrate  that  a  site-specific  design 
would  prevent  migration  of  hazardous 
constituents  into  ground  water  at  least 
as  effectively  as  the  uniform  design 
described  below.  The  somewhat  more 
flexible  approach  would  require  an 
owner  or  operator  to  demonstrate  that 
an  alternative  design  would  achieve  a 
clearly  specified  environmental 
performance  standard.  For  example, 
some  commenters  suggested  that  site- 
specific  designs  be  permitted  when  the 
owner  or  operator  can  demonstrate  that 
such  designs  will  ensure  the  Maximum 


Contaminant  Levels  are  met  in  ground 
water. 

The  Agency  decided  not  to  adopt  the 
"equivalence"  approach  because  EPA 
believes  it  would  significantly  limit  the 
ability  of  owners  and  operators  to  utilize 
alternative  protective  designs.  -For 
example,  it  would  likely  be  difficult  for 
an  owner  or  operator  to  demonstrate 
that  a  clay  liner  of  any  thickness  would 
prevent  migration  as  effectively  as  a 
composite  liner,  which  includes  a 
flexible  membrane  liner  that,  by 
definition,  is  impermeable.  EPA  believes 
that  flexibility  to  account  for  site- 
specific  conditions  is  particularly 
important  for  MSWLFs  because 
municipal  solid  waste  disposal  capacity 
will  be  needed  across  the  country  in  a 
wide  range  of  settings. 

Therefore,  EPA  adopted  the  second 
approach — environmental  performance 
criteria — as  the  basis  for  site  specific 
designs  in  approved  States.  Specifically, 
S  258.40(a)(1)  of  today's  rule  specifies 
that  these  designs  must  ensure  that  the 
concentrations  listed  in  table  1  vWU  not 
be  exceeded  in  the  uppermost  aquifer  at 
the  relevant  point  of  compliance 
specified  in  accordance  with  S  258.4C(d). 
"The  list  of  constituents  in  table  1 
includes  all  those  compounds  with 
Maximum  Contaminant  Levels.  EPA 
plans  to  update  this  list  as  new  MCLs 
are  promulgated. 

Section  258.40(d)  provides  Lhat  the 
relevant  point  of  compliance  specified 
by  the  Director  of  an  approved  State 
shall  be  no  more  than  150  meters  from 
the  waste  management  unit  boundary 
on  land  owned  by  the  owner  of  tlie 
MSWLF.  In  determining  the  relevant 
point  of  compliance,  the  State  Director 
must  consider  a  set  of  factors  specified 
in  S  258.40(d).  Because  the  relevant 
point  of  compliance  plays  a  key  role  in 
ground-water  monitoring  and  corrective 
action,  the  discussion  of  this  provision, 
including  EPA's  response  to  comments 
on  the  proposal,  is  included  in  appendix 
F. 

EPA  recognizes  that  the  performance 
standard  for  site-specific  designs  in 
approved  States  addresses  fewer 
constituents  (i.e.,  those  with  MCLs]  than 
the  proposed  risk-based  standard,  which 
addressed  proposed  appendix  II 
compounds.  The  Agency  believes  this 
approach  is  supported  by  the  comments 
on  the  proposal  discussed  above.  While 
the  proposal  addressed  a  more 
comprehensive  list  of  compounds, 
commenters  pointed  out  that  it  was 
unimplementablc  because  (1)  there  is 
insufficient  technical  information, 
particularly  EPA-approved  risk  levels 
for  many  of  the  appendix  II  constituents, 
to  implement  the  proposed  approach;  (2) 


States  and  owners  and  operators  do  not 
have  the  technical  expertise  or 
resources  to  develop  risk-based 
standards  for  all  appendix  II 
compounds;  and  (3)  it  may  be  difficult  to 
obtain  public  acceptance  of  a  risk-based 
design  that  is  based  on  standards  for 
appendix  II  compounds  that  have  no 
EPA  established  risk  levels.  Thus, 
today's  final  standard  is  a  direct 
outgrowth  of  EPA's  proposed  approach, 
modified  1o  addiess  the  implementation 
problems  raised  by  commenters. 

Because  today's  design  provision  in 
approved  States  establishes  clear.  EPA- 
approved  concentration  limits  for 
constituents  in  ground'water  (i.e.. 
MCLs),  EPA  believes  it  responds  to 
several  problems  with  the  risk-based 
proposal.  First,  it  eliminates  the 
problems  associated  with  risk 
calculations  which  were  called  for  in  the 
proposal.  Such  calculations  would  have 
to  be  done  for  many  compounds  for 
which  EPA  has  not  yet  established  any 
standards.  Second,  it  reduces  the  level 
of  State  resources  needed  for 
implementation  by  being  limited  to 
those  compounds  that  have  EPA- 
approved  limits.  Finally,  because 
today's  final  design  provision  is 
premised  on  EPA-approved  limits  (i.e., 
MCL's)  it  should  provide  more 
assurance  to  the  public  than  the  risk- 
ba.sed  approach,  which  required  States 
with  hmited  technical  resources  to 
establish  risk-based  designs. 

Although  today's  final  standard  is 
limited  to  MCL's,  it  is  backed  up  by 
ground-water  monitoring  and  corrective 
action  provisions  that  address  a 
comprehensive  set  of  compounds 
comparable  to  the  proposal  Appendix  F 
contains  the  rationale  for  this 
comprehensive  set  of  constituents  fur 
ground-water  monitoring  and  corrective 
action.  Specifically,  S  258.56(a)  of 
today's  rule  requires  that  whenever 
monitoring  results  indicate  a 
statistically  significant  level  of  any     ■ 
appendix  U  constituent  exceeding  the 
ground-water  protection  standard,  the 
owner  or  operator  must  initiate  an 
assessment  of  corrective  action 
remedies.  This  back-up  system  ensures 
thai  designs  provide  effective  protection 
of  human  health  and  the  environment. 

The  Agency  acknowledges  that 
intplementation  of  this  final  design 
provision  will  still  require  modeling  and 
associated  analysis.  "To  address 
commenters'  concerns  regarding  the 
availability  of  technical  information  on 
this  subject  EPA  is  developing  technical 
guidance  on  modeling  for  inclusion  in 
the  technical  guidance  for  this  rule  (see 
section  VIII  of  today's  preamble).  In 
addition,  to  ensure  proper  oversight  and 
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review  of  these  analyses,  today's  rule 
requires  that  site-specific  designs  based 
on  the  performance  standard  be 
approved  by  approved  States.  Thus, 
owners  and  operators  of  MSWLFs 
located  in  unapproved  States  will  not 
have  the  opportunity  to  use  site-specific 
designs,  but  rather  must  comply  with  the 
uniform  composite  liner  requirement 
discussed  below.  EPA  believes  that 
these  two  steps  will  ensure  proper 
analysis  and  implementation  of  today's 
site-specific  design  provision. 

Approved  States  must  consider  three 
factors  in  determining  whether  the 
design  meets  the  performance  standard 
of  S  258.40(a)(1).  These  factors  include: 
(1)  The  hydrogeologic  characteristics  of 
the  facility  and  the  surrounding  land:  (2) 
the  climate  of  the  area;  and  (3)  the 
volume  and  physical  and  chemical 
characteristics  of  the  leachate.  The 
Agency  believes  that  these  factors, 
which  are  derived  from  those  proposed 
for  use  with  the  risk-based  standard,  are 
relevant  and  important  for  evaluating 
designs  because  they  all  influence  the 
nature  and  extent  of  releases  to  ground 
water.  Guidance  on  consideration  of 
these  factors  in  landfill  design  will  be 
included  in  the  technical  guidance  for 
today's  rule. 

EPA  is  concerned  that  certain  owner/ 
operators  of  new  units  or  lateral 
expansions  may  be  forced  to  use  the 
design  standard  in  5  258.40(a)(2), 
discussed  below,  in  situations  where  the 
composite  liner  specified  in  that  section 
is  not  necessary  to  protect  human  health 
and  the  environment  if  their  State  does 
not  have  program  approval.  In  these 
cases,  the  performance  standard  under 
§  258.40(a)(1)  may  be  more  appropriate 
since  it  would  potentially  avoid  an 
unnecessarily  stringent  design. 

Therefore,  EPA  established  a  petition 
process  in  §  258.40(e).  This  process 
allows  the  owner/operator  to  use  the 
performance  standard  in  S  258.40(a)(1)  if 
the  State  determines  that  the  owner/ 
operators  design  meets  that 
performance  standard,  the  State 
petitions  EPA  to  review  its 
determination,  and  EPA  approves  the 
design.  EPA  will  act  on  these  petitions 
within  30  days  of  receipt. 

b.  Uniform  Design 

The  second  element  of  today's  design 
criteria  is  a  uniform  design  standard  for 
landfill  designs  in  States  without 
approved  programs.  In  selecting  a 
uniform  design,  EPA's  goal  was  to 
identify  one  that  would  provide 
adequate  protection  in  all  locations, 
including  poor  locations.  In  the 
preamble  to  the  proposal,  EPA 
requested  comment  on  a  uniform  design 
approach  that  would  consist  of  a 


composite  liner  and  leachate  collection 
system.  The  suggested  composite  liner 
system  consisted  of  an  upper  flexible 
membrane  liner  and  a  lower  soil  layer  at 
least  three  feet  thick  with  a  hydraulic 
conductivity  of  no  more  than  1 X 10" ' 
cm/sec.  The  leachate  collection  system 
would  need  to  be  constructed  to 
maintain  less  than  30  cm  depth  of 
leachate  over  the  liner.  EPA  considered 
comments  on  this  design  in  selecting 
today's  final  approach. 

Commenters  suggested  a  variety  of 
uniform  designs.  These  suggestions 
included  (1)  double  liner  systems 
identical  to  those  required  for  hazardous 
waste  disposal  facilities  under  subtitle  C 
of  RCRA,  (2)  composite  liner  system 
similar  to  that  described  above,  and  (3) 
a  single  liner  of  either  natiu-al  or 
artificial  material  with  a  hydraulic 
conductivity  of  no  more  than  IX 10"' 
cm/sec.  In  addition,  commenters 
suggested  a  composite  liner  system  for 
MSWLFs  located  in  Category  IV  (poor 
locations)  under  the  categorical  scheme. 

While  EPA  recognizes  that  subtitle  C 
double  liner  systems  would  provide 
added  protection,  EPA's  Regulatory 
Impact  Analysis  (see  section  III.B  of 
today's  preamble)  indicates  that 
requiring  such  systems  at  all  new 
MSWLFs  and  lateral  expansions  would 
impose  high  costs  on  communities,  and 
would  contribute  significantly  to  causing 
today's  set  of  final  requirements  to  be 
beyond  the  practicable  capability  of 
owners  and  operators.  For  a  typical 
MSWLF.  EPA  estimates  that  a  subtitle  C 
liner  system  would  cost  nearly  75 
percent  more  than  a  composite  liner 
system.  Therefore,  the  Agency  rejected 
the  subtitle  C  design  approach  for 
MSWLFs. 

EPA  also  rejected  the  third  option 
suggested  (i.e.,  single  liner)  because  the 
Agency  believes  that  both  a  flexible 
membrane  liner  (FML)  and  a  compacted 
soil  component  are  necessary  to  ensure 
adequate  protection  in  poor  locations. 
(Of  course,  in  good  locations,  such 
alternative  designs  may  meet  today's 
performance  criteria  described  below.) 
The  upper  FML  component  provides  a 
highly  impermeable  layer  to  maximize 
leachate  collection  and  removal,  while 
the  lower  soil  component  serves  as  a 
back  up  in  the  event  of  FML  liner  failure. 

The  Agency  beheves  the  second 
option,  a  composite  liner  system, 
encompasses  the  essential  components 
for  a  protective  uniform  design  standard 
for  MSWLFs.  Today's  final  rule  adopts 
the  system  described  by  EPA  in  the 
preamble  to  the  proposed  rule  with  two 
modifications.  First,  today's  rule 
clarifies  that  the  FML  must  have  a 
minimum  thickness  of  30-mil,  or  if  high 
density  polyethylene  (HDPE)  is  used,  a 


minimum  thickness  of  60  mil.  Based  on 
EPA's  experience  with  these  liner 
materials,  these  are  the  minimum 
thicknesses  necessary  to  ensure 
adequate  liner  performance,  including 
being  able  to  withstand  the  stress  of 
construction  and  to  ensure  that 
adequate  seams  can  be  made  (see  U.S. 
EPA,  RREL,  Lining  of  Waste 
Contairmient  and  Other  Impoundment 
Facilities.  EPA/600/2-88/052.  September 
1988). 

Second,  today's  rule  specifies  a 
minimum  lower  soil  component 
thickness  of  two  feet  rather  than  three 
feet,  which  is  required  for  hazardous 
waste  disposal  facilities.  The  Agency's 
most  recent  data  indicate:  (1)  With 
sound  construction  practices,  a  two  foot 
thick  soil  liner  can  be  constructed  with  a 
hydraulic  conductivity  of  1 X 10" '  cm/ 
sec;  (2)  soil  liners  less  than  two  feet 
thick  have  a  high  probability  of  having  a 
hydraulic  conductivity  greater  than 
1 X 10" '  cm/sec;  and  (3)  for  composite 
liners,  an  extra  foot  of  thickness  (i.e.. 
three  foot  versus  two  foot  thickness) 
generally  provides  little  improvement  in 
liner  performance,  but  may  be 
appropriate  to  add  as  a  "factor  of 
safety"  in  certain  cases,  (see  Note  on 
Thickness  of  Compacted  Soil  Liners, 
Daniel,  D.E.,  April  9. 1990). 

EPA  believes  that  requiring  this 
"factor  of  safety"  is  appropriate  as  part 
of  the  liner  system  for  hazardous  waste 
disposal  facilities,  but  not  for  MSWLFs. 
In  comparison  to  hazardous  waste 
disposal  facilities,  MSWLFs  are  located 
and  needed  in  every  region  of  the 
country.  In  some  of  these  locations,  clay 
materials  for  a  soil  liner  are  unavailable 
locally  and  must  be  shipped  In  from  long 
distances.  In  many  cases,  shipping  these 
materials  in  is  very  expensive  for  the 
community.  While  these  communities 
will  have  the  opportunity  to  use  a  site- 
specific  design,  as  described  above, 
increasing  the  thickness  of  the  soil 
component  of  the  composite  liner  would 
likely  make  the  composite  liner  option 
prohibitively  expensive  for  these 
communities.  Even  assuming  minimal 
shipping  costs,  EPA  estimates  that 
requiring  an  additional  one  foot  "factor 
of  safety"  would  increase  the  cost  of  a 
composite  liner  for  a  typical  MSWLF  by 
nearly  25  percent.  Given  the  unique 
characteristics  of  MSWLFs.  EPA 
believes  a  two  foot  minimum  soil  layer 
provides  the  best  balance  between 
protection  of  human  health  and  the 
environment  and  the  practicable 
capabilities  of  MSWLF  owners  and 
operators. 
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Appendix  F — Supplemental  Information 
for  Subpart  E — Ground-Water 
Monitoring  and  Corrective  Action 

1.  Section  258.50    Applicability 

a.  Suspension  of  Ground-Water 
Monitoring  Requirements 

Today's  final  ground-water  monitoring 
and  corrective  action  requirements 
apply  to  the  owners  and  operators  of  all 
new  and  existing  MSWLFs  that  do  not 
qualify  for  the  small  community 
exemption.  However,  the  Agency 
recognizes  that  certain  hydrogeologic 
settings  may  preclude  the  migration  of 
hazardous  constituents  from  MSWLFs  to 
ground-water  resources.  In  the  preamble 
to  the  proposed  rule,  the  Agency  stated 
that  requiring  ground-water  monitoring 
in  these  settings  would  place  an 
additional  financial  burden  on  owners 
nnd  operators  and  would  provide  little 
or  no  additional  protection  to  human 
health  and  the  environment.  Therefore, 
the  proposed  rule  allowed  suspension  of 
ground-water  monitoring  requirements 
in  SS  238.51  through  258.55  for  a  MSWLF 
unit  upon  demonstration  by  the  owner 
or  operator  that  there  is  no  potential  for 
migration  of  hazardous  constituents 
from  the  landfill  unit  to  the  uppermost 
aquifer  during  the  active  life,  closure,  or 
post-closure  periods.  The  proposed  rule 
required  that  the  demonstration  be 
certified  by  a  qualified  geologist  or 
geotechnical  engineer. 

The  Agency  received  a  few  comments 
regarding  the  practicality  of  the  waiver. 
Commenters  noted  that  it  would  be 
virtually  impossible  and/or  very 
expensive  to  make  the  demonstration  of 
no  potential  for  migration.  Several 
commenters  also  questioned  the 
meaning  of  the  words  "no  potential  for 
migration"  in  §  258.50(b).  Many  felt  that 
a  change  in  the  wording  of  the  rule  is 
necessary  because,  if  strictly 
interpreted,  it  is  impossible  to 
demonstrate  "no  potential"  for 
migration. 

The  Agency  agrees  with  the 
commenters  that  it  will  be  difficult  for 
many  facilities  to  meet  the  "no  potential 
for  migration"  standard  in  the 
regulations  though  it  does  not  agree  that 
it  is  impossible.  The  Agency  reminds 
commenters  that  the  "no  migration" 
waiver  has  been  a  component  of  the 
subtitle  C  groundwater  monitoring 
program  for  many  years.  The  Agency 
stresses  that  the  suspension  of 
monitoring  requirements  is  intended 
only  for  those  MSWLFs  that  are  located 
in  hydrogeologic  settings  in  which 
hazardous  constituents  will  not  migrate 
to  ground  water  during  the  active  life  of 
the  unit,  closure,  and  post-closure 
periods.  As  stated  in  the  proposal,  the 


Agency  believes  that  these  cases  will  be 
rare.  The  Agency  also  understands  that 
the  demonstration  of  no  potential  for 
migration  may  be  difficult  and  costly 
because  of  the  high  degree  of  confidence 
necessary  in  the  demonstration  before 
an  exemption  will  be  allowed.  EPA 
encourages  MSWLF  owners  and 
operators  to  carefully  consider  their 
chances  to  obtain  a  suspension  before 
attempting  such  a  demonstration. 

Other  commenters  suggested  that  the 
Agency  consider  limiting  the  stringency 
and  term  of  the  suspension  so  that  an 
MSWLF  owner  or  operator  would  have 
to  make  periodic  demonstrations  to 
retain  the  suspension.  The  Agency 
decided  against  limiting  the  term  of  the 
monitoring  suspension  by  requiring 
periodic  demonstrations  every  five  or 
ten  years.  EPA  believes  that  periodic 
demonstrations  are  not  necessary 
because  the  demonstration  required 
under  this  program  must  be  so  rigorous 
that  no  potential  for  migration  is 
ensured  for  the  active  hfe  plus  the 
closure,  and  post-closure  periods. 
Additionally,  the  Agency  believes  that 
the  costs  associated  with  continual  re- 
application  for  the  suspension  would 
outweigh  the  benefits  associated  with  it. 

Several  commenters  requested  that 
EPA  establish  additional  conditions 
under  which  ground-water  monitoring 
would  be  unnecessary  or  under  which  a 
suspension  of  ground-water  monitoring 
requirements  is  warranted.  These 
commenters  suggested  the  following 
additional  conditions  be  included:  (1) 
Remote  areas,  including  areas  where 
there  is  great  distance  to  (drinking] 
water  wells;  (2)  extremely  dry  areas 
with  little  rainfall  and  great  depths  to 
ground  waten  (3)  areas  where  ground 
water  is  not  potable,  is  unusable,  is  of 
low  value,  or  is  classified  as  class  III 
ground  water;  (4)  areas  underlain  by 
unfractured  bedrock  or  by  thick  sections 
of  impermeable  or  slightly  permeable 
soils  or  geologic  materials;  (5]  areas 
where  travel  time  calculations  indicate 
little  or  no  threat  to  human  health  or  the 
environment;  and  (6)  aquifers  lacking 
reasonable  quantity  or  recharge 
characteristics  rendering  any  potential 
use  unlikely. 

The  Agency  considered  these 
comments  and  believes  that  owners  and 
operators  of  MSWLFs  with  some  of  the 
specified  conditions,  such  as  extremely 
dry  areas  or  slow  time  of  travel  areas, 
might  be  able  to  demonstrate  no 
potential  for  migration  under  S  258.50(b]. 
However,  EPA  does  not  believe  that  the 
current  ground  water  quality  or 
potential  future  use  of  water  is  an 
appropriate  factor  for  consideration  in 
granting  exemptions  from  ground  water 


monitoring.  EPA  believes  it  is  important 
to  monitor  for  contamination  at  the 
relevant  point  of  compliance  regardless 
of  the  quality  or  anticipated  future  use 
of  the  ground  water.  Such 
considerations  are  more  appropriately 
factored  into  determining  the 
appropriate  frequency  of  monitoring  und 
the  proper  levels  and  schedule  for 
remedy  implementation  for  ground 
water  cleanup  or  whether  clean  up 
requirements  should  be  waived  by  an 
approved  State  (found  in  §  258.57). 
Furthermore,  HSWA  requires  EPA  to 
include  in  the  revisions  to  section  4010 
guidelines  for  ground-water  monitoring, 
as  necessary,  to  detect  contamination. 
Therefore,  today's  final  rule  does  not 
provide  for  waivers  from  ground-water 
monitoring  requirements  except  where 
the  owner  or  operator  in  an  approved 
State  can  demonstrate  no  potential  for 
migration  of  hazardous  constituents  to 
the  uppermost  aquifer  during  the  active 
life  of  the  unit,  closure,  or  post-closure 
periods. 

After  consideration  of  the  above 
comments,  the  Agency  decided  to 
promulgate  S  258.50(b).  as  proposed, 
with  four  modifications.  First,  the 
suspension  of  ground-water  monitoring 
requirements  in  {{  258.51  through  258.55 
is  available  only  for  owners  and 
operators  of  landfills  located  in 
approved  States.  Owners  and  operators 
of  MSWLFs  not  located  in  approved 
States  will  not  be  eligible  for  this  waiver 
and  will  be  required  to  comply  with  all 
ground-water  monitoring  requirements. 
The  Agency  has  limited  the  availability 
of  the  waiver  to  approved  States 
because  the  Agency  recognizes  the  need 
for  the  State  to  review  a  no-migration 
demonstration  prior  to  granting  a  waiver 
from  ground-water  monitoring. 

Second,  in  response  to  comments 
discussed  below,  the  final  rule  requires 
demonstrations  of  no  potential  for 
migration  to  be  supported  by  both  site- 
specific  data  and  predictions  that 
maximize  contaminant  migration.  The 
proposed  rule  required  that  the 
demonstration  of  no  potential  for 
migration  be  based  on  site-specific 
hydrogeologic  information  or.  if  detailed 
data  were  unavailable,  the  owner  or 
operator  could  make  the  demonstration 
based  solely  on  predictions  using 
assumptions  that  maximize  the  rate  of 
hazardous  constituent  migration. 

Two  commenters  objected  to  the  use 
of  predictions  in  establishing  the 
demonstration  of  no  potential  for. 
migration.  Both  commenters  remarked 
that  the  suspension  should  not  be 
allowed  if  site-specific  data  was  not 
available.  One  commenter  added  that 
site-specific  data  must  be  used  in  a 
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water  balance  or  recharge  model  to 
determine  the  potential  for  migration  of 
hazardous  constituents.  The  Agency 
agrees  with  the  conunenters  and  is 
requiring  in  today's  final  rule  that  the 
demonstration  of  no  potential  for 
migration  be  based  on  actual  field  data 
collected  at  the  site.  Field  testing  is 
necessary  to  establish  the  site's 
hydrogeological  characteristics  and 
should  include  an  evaluation  of 
unsaturated  and  saturated  zone 
characteristics  to  ascertain  the  flow  rate 
and  pathway  by  which  contaminants 
will  migrate  to  ground  water. 

The  Agency  also  agrees  with  the 
commenter  that  modeling  is  useful  for 
assessing  and  verifying  the  potential  for 
migration  of  hazardous  constituents. 
Furthermore,  the  Agency  believes  that 
predictions  (I.e..  models)  should  be 
based  on  actual  field  collected  data  to 
adequately  predict  potential  gronnd- 
water  contamination.  Therefore,  today's 
final  rule  requires  the  owner  or  operator 
to  use  both  field  collected  data  and 
predictions  that  maximize  contaminant 
migration  for  demonstrating  no  potential 
for  migration. 

Another  commenter  remarked  that  the 
term  "adequate  margin  of  safety"  in  the 
proposed  nile  is  too  subjective.  Because 
the  final  rule  requires  predictions  that 
maximize  contaminant  migration  in  all 
demonstrations,  the  term  "adequate 
margin  of  safety"  is  unnecessary.  The 
Agency  believes  that  using  predictions 
or  models  that  maximize  contaminant 
migration  and  consider  impacts  on 
human  health  and  the  environment  will, 
in  itself,  provide  an  adequate  margin  of 
safety  in  protecting  human  health  and 
the  environment.  Therefore,  the  Agency 
has  deleted  this  phrase  from  today's 
final  rule. 

Third,  today's  final  rule  requires  no 
potential  for  migration  demonstrations 
to  be  certified  by  a  "qualified  ground- 
water scientist  and  approved  by  the 
Director  of  an  approved  State."  The 
proposed  rule  required  the 
demonstration  to  be  certified  by  a 
"qualified  geologist  or  geotechnical 
engineer."  Comments  received  and  the 
Agency's  rational  for  the  final  provision 
are  discussed  later  in  the  preamble. 

In  sumjnary,  today's  final  rule  allows 
an  approved  State  to  suspend  ground- 
water monitoring  requirements 
(§§  258.51  throu^  258.55]  if  the  owner 
or  operator  can  demonstrate  that  there 
is  no  potential  for  migration  of 
hazardous  constituents  from  that  unit  to 
the  uppermost  aquifer  during  the  active 
life  of  the  unit  including  the  closure  and 
the  post-closure  periods.  This 
demonstration  must  be  certified  by  a 
qualified  ground-water  scientist  and  be 
based  on  site-specific,  field  collected 


measurements,  sampling,  and  analysis 
of  physical,  chemical,  and  biological 
processes  affecting  contaminant  fate 
and  transport.  The  demonstration  also 
must  include  contaminant  fate  and 
transport  predictions  that  maximize 
contaminant  migration  and  consider 
impacts  on  human  health  and  the 
environment.  Procedures  for  conducting 
these  evaluations  can  be  found  in  the 
OSWER  Ground- Water  Monitoring 
Guidance  Document  for  Owners  and 
Operators  of  Interim  Status  FaciUties 
(1983). 

b.  Compliance  Schedule 

As  a  result  of  shortages  in  qualified 
technical  persoimel  and  licensed  drilling 
companies,  the  Agency  proposed  to 
graduEilly  phase  in  the  requirements  to 
ease  the  burden  of  installing  ground- 
water monitoring  systems  at  all  new  and 
existing  MSWLFs.  In  the  proposed  rule, 
the  Agency  allowed  States  to  set  a 
compliance  schedule  for  installing 
ground-water  monitoring  systems  at 
existing  facilities  and  provided  a  "fall- 
back" schedule  for  States  choosing  not 
to  set  a  schedule.  The  fall-back  schedule 
was  based  on  distance  to  the  nearest 
drinking  vtatN  intake.  For  States 
choosing  to  set  a  schedule,  the  Agency 
set  requirements  for  the  percentage  of 
units  that  had  to  be  in  compliance. 
These  requirements  were:  (1)  Within 
two  years — 25  percent  of  the  units  had 
to  be  in  compliance:  (2)  within  three 
years — 50  percent  of  the  units  had  to  be 
in  compliance;  (3)  within  four  years — 75 
percent  of  the  units  had  to  be  in 
compliance;  and  (4)  all  units  had  to  be  in 
compliance  within  five  years.  States 
were  to  set  schedules  to  meet  these 
requirements  based  on  the  potential 
risks  posed  by  facilities  after  evaluating 
the  proximity  of  human  and 
enviroiunent  receptors,  design  of  the 
unit,  age  of  the  unit,  and  resource  value 
of  the  underlying  aquifer. 

The  Agency  received  several 
comments  in  favor  of  the  five  year  phase 
in.  One  commenter  in  particular,  noted 
that  in  addition  to  the  technical 
demands  placed  on  hydrogeologists  and 
drilling  companies  by  the  subtitle  D 
program,  other  regulatory  programs 
(CERCLA,  State  clean-up  programs,  the 
Underground  Storage  Tank  program. 
and  RCRA's  subtitle  C  monitoring  and 
corrective  action  program]  also  wiU 
significantly  impact  the  availabiKty  of 
competent  consultants.  This  same 
commenter  requested  that  the  phase  in 
period  be  extended  to  ten  years. 
Another  commenter,  thou^ 
understanding  of  the  constraints 
imposed  by  the  availability  of 
competent  hydrogeologists  and  drilling 
companies,  was  opposed  to  the  length  of 


the  Agency's  schedde,  but  did  not 
suggest  an  alternative.  The  Agency  also 
received  a  few  comments  opposing  the 
phase  in  period.  These  commenters 
believe  that  a  phase  in  period  will  allow 
facilities  to  delay  installation  of  ground- 
water monitoring  systems  without 
justification. 

In  response  to  these  commenters.  EPA 
carefully  reevaluated  the  five  year 
phase-in  period  for  ground-water 
monitoring  to  determine  if  it  was 
appropriate  and  necessary.  In  EPA's 
Report  to  Congress  on  solid  waste 
disposal  (1980).  it  was  reported  that 
approximately  19  percent  of  the  existing 
landfills  monitor  ground  water.  This 
means  that  approximately  4,800  of  the 
nearly  6000  existing  landfills  will  need 
to  install  ground-water  monitoring 
systems  for  the  first  time.  The  Agency 
recognizes  that  installing  new 
groundwater  monitoring  systems  will 
take  time,  especially  since  the  pool  of 
available,  qualified  ground-water 
scientists  is  limited.  Assessing  site- 
specific  hydrogeologic  conditions  and 
preparing  a  hydrogeological  report  with 
findings  and  recommendations  must  be 
completed  before  well  construction  can 
begin. 

The  Agency  estimated  that  there  are 
currently  271  firms  "certified"  (National 
Water  Well  Association  certification)  to 
install  ground-water  monitoring  wells.  If 
each  of  these  271  drilling  firms  can 
install  monitoring  wells  at  18  of  4800 
MSWLFs  and  if.  for  example,  four 
monitoring  wells  are  installed  at  each 
MSWLF  (however,  many  more  may  be 
needed),  each  of  the  drilling  contractors 
will  install  72  wells.  Again.  EPA  realizes 
that  drilling  firms  vary  widely  in  size,  in 
their  ability  to  accept  additional  work, 
and  in  their  capacity  and  desire  to  grow. 
EPA  also  realizes  that  drilling  firms  and 
MSWLFs  are  not  evenly  distributed 
across  geographical  areas.  However,  in 
estimating  the  amount  of  time  it  would 
take  for  the  271  drilling  firms  to  install 
the  minimum  number  of  monitoring 
wells  at  all  4800  facilities.  EPA  decided 
that  an  average  of  72  wells  per  drilling 
firm  was  a  reasonable  estimate. 

EPA  estimated  the  time  it  would  take 
for  one  firm  to  install  72  monitoring 
wells  for  each  of  three  different  size 
drilling  firms.  EPA  assumed,  for  each 
firm  size,  that  each  drilling  firm 
currently  has  the  capacity  to  install 
additional  monitoring  wells  above  and 
beyond  its  current  demand.  EPA  then 
assumed  that  In  the  first  year  after 
publication  of  today's  fhial  rule,  all  of 
the  drilling  firms'  additional  capacity  is 
dedicated  to  histallfaig  monitoring  wells 
for  the  MSWLF  program.  EPA  then 
assumed  that  in  each  of  the  following 
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years,  the  total  number  of  wells  that  a 
drilling  firm  can  install  increases  by  ten 
percent  over  current  capacity.  EPA  also 
assumed  that  after  the  first  year,  one 
half  of  this  additional  capacity  will  be 
used  to  install  wells  at  MSWLFs. 

Given  these  assumptions,  EPA  then 
estimated  the  time  needed  for  each  of 
the  three  different  sized  firms  to  install 
72  monitoring  wells.  A  firm  that  is 
currently  installing  2400  monitoring 
wells  a  year  and  has  additional  capacity 
to  install  20  percent  more  wells,  will 
require  less  than  one  year  to  install  72 
wells;  a  firm  that  is  currently  installing 
35  monitoring  wells  a  year,  with 
additional  capacity  to  install  80  percent 
more  wells,  will  also  require  less  than  a 
year  to  install  72  wells;  however,  a  firm 
that  is  installing  150  monitoring  wells  a 
year  and  has  no  additional  capacity  will 
require  over  four  years  to  install  72 
monitoring  wells. 

In  addition  to  this  varying  capacity  of 
drilling  firms,  it  is  also  the  Agency's 
experience  that  it  may  take  more  than 
six  months  for  a  facility  owner  or 
operator  to  retain  a  qualified 
hydrogeologist  and  drilling  firm, 
implement  initial  site  characterization 
activities,  draft  plans  and  implement 
final  drilling  programs,  perform  site 
characterization  activities,  and  prepare 
sampling  and  analysis  plans.  Based  on 
the  Agency's  evaluation  of  each  of  the 
considerations  presented  above,  the 
Agency  concludes  that  approximately 
five  years  will  be  necessary  for  the 
installation  of  ground-water  monitoring 
systems  at  all  landfills. 

Commenters  requested  both  longer 
and  shorter  compliance  schedules  and 
noted  that  the  proposal  was  unclear  as 
to  whether  the  compliance  schedule 
started  on  the  date  of  publication  or  the 
effective  date.  This  would  yield  either  a 
five  year  or  a  six  and  half  year  time  for 
compliance.  The  above  analysis 
indicates  that  the  shorter  schedule  (i.e.. 
a  five  year  compliance  schedule 
beginning  at  the  date  of  publication)  is 
feasible.  Therefore,  the  Agency  has 
clarified  in  today's  rule  that  the  five 
year  compliance  schedule  for  installing 
ground-water  monitoring  systems  begins 
on  the  date  of  pubhcation  (i.e..  today's 
date). 

As  part  of  the  self-implementing 
approach  in  today's  final  rule,  the 
Agency  is  promulgating  a  set 
compliance  schedule  for  the  phase-in 
while  still  allowing  approved  States  to 
implement  an  alternative  schedule. 
Within  five  years  of  the  publication  date 
of  today's  final  rule,  all  existing  units 
must  be  in  compliance  with  ground- 
water monitoring  requirements.  New 
units  must  comply  with  the  ground- 
water monitoring  requirements  before 


accepting  waste  because  the  need  for 
ground-water  monitoring  systems  can  be 
anticipated  in  the  planning  process. 
Owners  and  operators  of  existing  units. 
and  lateral  expansions  of  existing  units, 
are  required  to  comply  with  the  ground- 
water monitoring  requirements 
according  to  the  following  schedule:  (1) 
Less  than  one  mile  from  a  drinking 
water  intake — within  three  years;  (2) 
greater  than  one  mile  but  less  than  two 
miles — within  four  years;  (3)  greater 
than  two  miles — within  five  years. 
While  this  method  does  not  assess  the 
risk  of  individual  landfills,  it  is  objective 
and  it  will  be  easy  for  owners  and 
operators  to  determine.  This  schedule 
was  originally  proposed  as  a  "fall-back" 
schedule  if  a  State  chose  not  to  set  a. 
compliance  schedule. 

In  general,  lateral  expansions  must 
meet  the  requirements  of  today's  final 
rule  (e.g.,  ground-water  monitoring, 
liner,  and  leachate  collection  system] 
prior  to  acceptance  of  waste  into  Uie 
unit.  The  Agency  is  allowing  ground- 
water monitoring  requirements  to  be 
phased-in  at  existing  units  because  of 
the  lack  of  qualified  drilling  firms  and 
hydrogeologists.  For  this  same  reason, 
the  Agency  believes  ground-water 
monitoring  at  lateral  expansions  must 
also  be  phased  in.  Therefore,  the  Agency 
has  decided  to  also  phase-in  the  ground- 
water monitoring  requirements  for 
lateral  expansions  of  existing  units  on 
the  same  schedule  as  the  existing  unit. 

Furthermore,  the  Agency  believes  that 
Congress  has  expressed  a  desire  to 
avert  serious  disruptions  of  the  solid 
waste  disposal  industry.  The  Agency 
believes  that  disruptions  in  solid  waste 
disposal  could  occur  if  existing  units 
cannot  laterally  expand  until  ground- 
water monitoring  systems  are  in  place, 
limiting  the  much  needed  capacity 
created  by  lateral  expansions.  The 
Agency  also  recognizes  that  it  is  more 
practical  to  design  one  system 
encompassing  both  the  existing  unit  and 
the  lateral  expansion.  This  approach 
will  allow  the  owner  or  operator  to 
utilize  all  of  the  information  generated 
during  site  characterization  and  design  a 
ground-water  monitoring  system  in  view 
of  all  of  the  conditions  that  exist  at  the 
facility. 

As  discussed  earlier  in  the  preamble, 
the  Agency  has  chosen  24  months  from 
today  as  the  effective  date  for  most  of 
the  standards  promulgated.  However,  in 
one  departure  from  the  24  month 
effective  date,  EPA  is  promulgating  a 
phase-in  of  the  ground-water  monitoring 
requirements  over  a  five-year  time 
period  beginning  on  the  date  of  rule 
publication. 

The  statutory  language  authorizing  the 
promulgation  of  revised  criteria  for 


subtiUe  D  facilities  receiving  household 
hazardous  and  small  quantity  generator 
wastes  does  not  specify  an  effective 
date.  Thus,  the  Agency  believes  that  is 
has  broad  discretion  in  determining  the 
most  appropriate  effective  date  for 
different  provisions  of  the  revised 
criteria.  Congress,  in  the  legislative 
history  to  subtitle  D,  recognized  that 
many  facilities  subject  to  the  revised 
criteria  may  have  difficulty  meeting  all 
requirements  by  a  particular  compliance 
date  due  to  the  "practicable 
capabilities"  of  facilities,  which  EPA  has 
interpreted  to  refer  to  cost  and  technical 
considerations.  Thus  the  legislative 
history  explicitly  suggests  that  EPA 
phase-in  the  revised  criteria  over  time. 
During  floor  debate,  Senator  Randolph 
stated,  "Requirements  imposed  on 
facilities,  may  vary  from  those  for 
subtitle  C  facilities,  however,  and  still 
meet  this  standard  (protection  of  human 
health  and  the  envirorunent).  They  may 
be  phased  in  over  time,  as  the 
Administrator  deems  appropriate,  to 
take  account  of  the  practicable 
capability  of  the  facilities  covered."  130 
Cong.  Rec.  S  13814  (October  5. 1984). 

While  the  Agency  also  recognizes  that 
the  legislative  history  indicates  that 
Congress  did  not  favor  the  phase-in  of 
the  ground-water  monitoring 
requirements,  it  does  not  view  this  as  a 
bar  to  such  a  phase-in.  First,  this 
indication  is  limited  to  the  legislative 
history.  The  legislative  history  on  this 
issue  also  is  found  in  remarks  by 
Senator  Randolph,  where  he  stated. 
"The  Administrator  could  phase  in  new 
requirements  other  than  ground-water 
monitoring  and  corrective  action  over 
Xime."Id.  The  statutory  language, 
however,  does  not  contain  any  language 
that  would  prevent  the  Agency  from 
phasing  in  the  ground-water  monitoring 
requirements.  Second,  this  statement  in 
the  legislative  history  must  be  read  in 
the  context  of  Congress'  general 
approval  of  a  phase-in  of  the  revised 
criteria  where  the  "practicable 
capabilities"  of  the  owners  and 
operators  is  at  issue.  Finally,  the  facts 
motivating  the  Agency  to  phase-in  the 
ground-water  monitoring  requirements 
must  be  considered.  As  explained 
earlier,  considering  the  substantial 
number  of  MSWLFs  that  need  to  have 
wells  installed  and  the  estimated 
number  of  firms  capable  in  installing 
ground-water  wells.  EPA  believes  that  it 
is  physically  impossible  for  all  wells  to 
be  installed  at  all  MSWLFs  by  the 
effective  date  of  today's  rule. 

As  discussed  earlier,  the  proposed 
rule  provided  targets  and  evaluation 
factors  for  States  choosing  to  set 
compliance  schedules.  One  commenter 
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requested  that  the  Agency  provide  more 
flexibility  to  States  in  setting  a 
compliance  schedule.  Another 
commenter  noted  that  the  five  year 
schedule  doe«  not  provide  States  any 
support  to  achieving  compliance  at 
MSWLFs  that  do  not  meet  current  State 
ground-water  standards.  The  commenter 
requested  that  the  rule  direct  a  more 
aggressive  compliance  schedule  and 
refer  to  more  stringent  State  rules  where 
they  apply.  The  Agency  also  received 
comments  on  the  methodology  to  be 
used  by  States  in  setting  facility 
compliance  schedules  for  implementing 
monitoring  programs.  One  commenter 
remarked  that  States  should  set 
priorities  by  relying  upon  the  categorical 
location  criteria  (precipitation  and  time 
of  travel)  as  well  as  the  factors  for 
identifyirjg  risk  (e.g.,  characteristics  of 
the  leachate,  designations  of  local  water 
use.  documented  adverse  impacts,  and 
use  of  containment  and  mitigation 
technology).  The  commenter  also 
suggested  that  special  emphasis  be 
placed  on  the  DRASTIC  index  score,  a 
standardized  system  for  evaluating 
ground-water  pollution  potential  using 
hydrogeologic  settings.  Similariy, 
another  commenter  suggested  that 
schedules  be  based  on  a  risk  assessment 
of  facilities  focusing  on  an  analysis  of 
key  pathways  to  sensitive  receptors  and 
activities  (i.e.,  drinking  water  sources; 
exposed  populations;  sensitive  biologic 
communities;  and  past  current,  and 
future  use  of  the  site  and  adjacent 
property). 

In  response  to  comments  requesting 
more  flexibility  for  States,  today's  final 
rule  allows  approved  States  to  establish 
an  alternative  compliance  schedule  for 
phasing  in  the  ground-water  monitoring 
requirements  at  existing  units  and 
lateral  expansions  of  existing  units. 
These  alternative  schedules  must  ensiu^ 
that  50  percent  of  all  existing  units  are  in 
compliance  within  three  years  and  all 
existing  units  are  in  compliance  within 
five  years.  In  setting  an  alternative 
compliance  schedule  approved  States 
must  consider  the  potential  risks  posed 
by  each  facility  to  human  health  and  the 
environment  based  on  the  factors 
specified  in  §  258.50(d).  This  approach 
for  approved  States  is  consistent  with 
the  proposal  except  that  the  Agency  has 
deleted  the  interim  requiremerits  of  25 
percent  compliance  wiihin  two  years 
and  75  percent  compliance  within  four 
years.  These  interim  milestones  were 
dropped  in  response  to  commenters 
request  for  additional  State  flexibility  on 
this  issue.  Though  these  two  interim 
requirements  have  not  been  included  in 
today's  final  rule,  the  Agency  does  not 
believe  that  any  adverse  impacts  to 


human  health  and  the  environment  will 
result.  The  final  rule  also  allows 
approved  States  to  set  alternative 
recordkeeping  locations  and  alternative 
schedules  for  recordkeeping  and 
notification  requirements. 

In  considering  the  request  for  more 
aggressive  compliance  schedules,  the 
Agency  notes  that  States  are  not 
precluded  by  this  section  from  requiring 
installation  of  ground-water  monitoring 
systems  on  a  faster  schedule. 
The  Agency  considered  the 
commenter's  request  to  use  DRASTIC 
scores,  bat  believes  that  States  may  not 
have  all  the  information  readily 
available  to  score  facilities.  DRASTIC  is 
a  method  used  for  systematically 
evaluating  and  numerically  scoring  the 
ground-water  pollution  potential  of  any 
hydrogeologic  setting  in  the  United 
States.  Scores  are  based  on  ratings  of 
the  following  factors;  Depth  to  water, 
net  recharge,  aquifer  media,  soil  media, 
topography,  impact  of  vadose  zone 
media,  and  hydraulic  conductivity.  The 
purpose  of  the  factors  to  assess  relative 
risk  is  to  allow  for  quicker  installation  of 
monitoring  systems  at  those  facilities 
that  pose  the  greatest  risks  to  human 
health  and  the  environment.  The  Agency 
does  not  believe  that  a  full 
hydrogeologic  assessment  is  necessary 
to  rank  facilities,  and  therefore,  has  not 
adopted  the  use  of  DRASTIC  into 
today's  final  rule. 

The  Agency  considered  the  other  risk 
factors  suggested  by  conunenters  and 
believes  that  the  majority  of  the  specific 
factors  suggested  by  commenters  fall 
into  the  broader  categories  proposed  by 
the  Agency.  For  example,  designations 
of  local  water  use  and  drinking  water 
sources  could  be  considered  part  of  the 
resource  value  of  the  aquifer.  Similarly, 
exposed  population  and  sensitive 
biologic  communities  fall  under  the  first 
factor,  proximity  of  human  and 
environmental  receptors.  The  Agency 
does  not  believe  that  requiring 
information  on  the  additional  suggested 
factors  will  enable  approved  States  to 
more  accurately  assess  relative  risks 
posed  by  facilities.  For  this  reason,  the 
Agency  believes  that  the  factors 
provided  in  today's  final  rule, 
(5  258.S0(d)).  are  sufficient  for  assessing 
risks  posed  by  facilities.  These  factors 
include;  (1)  Proximity  of  human  and 
enviromnental  receptors;  (2)  design  of 
the  unit;  (3)  age  of  the  unit;  (4)  the  size  of 
the  unit;  and  (5)  resource  value  of  the 
underlying  aquifer  including  (i)  current 
and  future  uses;  (ii)  proximity  and 
withdrawal  rate  of  users;  and  (iii) 
ground-water  quality  and  quantity.  This 
list  is  the  same  as  that  originally 
proposed  except  for  the  addition  of  two 


factors:  (1)  Waste  types  and  quantities, 
including  sewage  sludge  and  (2)  unit 
size. 

Waste  type  and  quantity,  including 
sewage  sludge,  was  added  as  an 
additional  factor  because  commenters 
suggested  that  waste  characteristics 
may  be  an  important  factor  in  assessing 
the  potential  risk  of  a  facility.  Size  was 
added  as  a  factor  for  consideration  m 
today's  final  rule  because  of  the 
comments  received  requesting  relief  for 
small  communities.  As  discussed  earlier 
in  the  preamble,  the  Agency  has  allowed 
approved  States  the  discretion  to 
exempt  owmers  and  operators  of  small 
landfills  from  the  ground-water 
monitoring  and  corrective  action 
requirements  as  long  as  certahi 
conditions  are  met. 

However,  the  Agency  understands 
that  many  small  communities  not 
meeting  the  criteria  defining  small 
communities  in  today's  final  rule  may 
need  more  time  to  locate  expertise  and 
acquire  funding  for  installation  of 
ground-water  monitoring  systems. 
Therefore,  the  Agency  is  allowing 
approved  States  to  consider  the  impacts 
to  small  communities  during  the  phase 
in  period.  Approved  States  may 
establish  lower  priorities  for  small 
communities  by  applying  the  criteria  set 
forth  in  55  258.50  (d)(1).  (d)(4).  and 
(d)(5)(ii).  These  are  the  risk  factors 
considering  the  proximity  of  human  and 
environmental  receptors,  the  size  of  the 
unit,  and  the  proximity  and  withdrawal 
rate  of  users.  Approved  States  will 
always  have  the  option,  however,  to 
inunediately  address  those  MSWLFs 
with  environmental  problems  that  are 
serving  small  communities. 

c.  Professional  Certification 

The  proposed  rule  required  that  the 
owner  or  operator  obtain  certification 
from  an  independent  professional  in  at 
least  two  instances:  The  demonstration 
of  no  potential  for  migration  (by  a 
qualified  geologist  or  geotechnical 
engineer)  and  certification  of  remedy 
completion  (an  independent 
professional  skilled  in  the  appropriate 
technical  discipline).  Because  the 
Agency  is  providing  for  self- 
implementation  of  many  portions  of 
today's  final  rule,  the  Agency  believes  it 
is  necessary  to  have  an  independent 
party  review,  and  certify  certain  other 
programs  or  demonstrations  required  by 
today's  final  rule.  As  one  commenter 
noted,  few  owners  and  operators  of 
MSWLFs  have  the  technical  capability 
to  comply  with  the  proposed  ground- 
water monitoring  and  corrective  action 
requirements  without  the  support  of 
professional  hydrogeologic  consultants. 
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Therefore,  five  provisions  of  today's 
final  rule  require  certification  by  an 
independent,  qualified  ground-water 
scientist:  (1)  No  potential  for  migration 
demonstration  (j  258.50(b));  (2)  number, 
spacing,  and  depths  of  monitoring 
systems  (5  258.51(d));  (3)  determination 
that  contamination  was  caused  by 
another  source  or  that  statistically 
significant  increase  resulted  from  an 
error  in  sampling,  analysis,  or 
evaluation  (§§  258.54(c)(3)  and 
258.55(h)(2));  (4)  determination  that 
compliance  with  a  remedy  requirement 
is  not  technically  practicable 
(§  258.58(c)(1));  and  (5)  completion  of 
remedy  (5  258.58(f)). 

EPA  recognizes  that  approved  States 
may  have  hydrogeologists  fully  capable 
of  reviewing  and  approving  the  ground- 
water monitoring  and  corrective  action 
demonstrations  or  programs  described 
above.  Therefore,  today's  rule  allows 
the  owner  or  operator  to  obtain  the 
approval  of  the  Director  of  an  approved 
State  in  lieu  of  the  certification  of  an 
independent,  qualified  ground-water 
scientist 

One  commenter  suggested  that  States 
take  the  responsibility  for  establishing 
the  criteria  for  licensing  hydrogeologists 
because  of  the  reliance  of  MSWLF 
owners  and  operators  on  the  advice  of 
consultants  and  hydrogeologists  in 
implementing  the  regulations.  The 
commenter  stated  that  the  variability  of 
the  opinions  and  approaches  among 
different  professionals  would  be  a 
barrier  to  implementation.  A  second 
commenter  suggested  that  there  should 
be  minimum  professional  requirements. 
The  Agency  agrees  that  those 
professionals  certifying  the 
requirements  of  today's  final  rule  should 
meet  certain  qualifications.  The  Agency 
has  defined  a  "qualified  ground-water 
scientist"  to  be  a  scientist  or  engineer 
who  has  received  a  baccalaureate  or 
post-graduate  degree  in  the  natural 
sciences  or  engineering  and  has 
sufficient  training  and  experience  in 
ground-water  hydrology  and  related 
fields  as  may  be  demonstrated  by  State 
registration,  professional  certification, 
or  completion  of  accredited  university 
programs  that  enable  that  individued  to 
make  sound  professional  judgments 
regarding  ground-water  monitoring, 
contaminant  fate  and  transport,  and 
corrective  action.  This  requirement  is 
included  at  §  258.50(f).  The  Agency 
believes  that  specialized  coursework 
and  training  should  include,  at  a 
minimum,  physical  geology,  ground- 
water hydrology  or  hydrogeology.  and 
environmental  chemistry  (e.g.,  soil 
chemistry  or  low  temperature 
geochemistry).  Some  national 


organizations,  such  as  the  American 
Institute  of  Hydrology  and  the  National 
Water  Well  Association,  currently 
certify  or  register  ground-water 
professionals.  States  may  of  course 
establish  more  stringent  requirements 
for  these  professionals  including 
mandatory  hcensing  or  certification. 

2.  Sections  258.51-58    Overview  of 
Ground-Water  Monitoring  and 
Corrective  Action  Requirements 

The  Agency  received  numerous 
comments  on  the  ground-water 
monitoring  and  corrective  action 
requirements  presented  in  the  proposed 
rule.  In  general,  most  commenters 
requested  that  the  rule  be  made  simpler, 
less  costly,  and  provide  States  with 
more  flexibility.  In  responding  to  the 
commenters,  the  Agency  has  made  a 
significant  number  of  changes  from  the 
proposed  rule.  Among  these  changes  are 
tlie  elimination  of  the  trigger  level  and  a 
general  reorganization  and  streamlining 
of  the  ground-water  monitoring  and 
corrective  action  requirements. 

Section  VII  of  today's  preamble 
provides  a  summary  of  today's  final 
rule,  including  the  ground-water 
monitoring  and  corrective  action 
provisions.  As  indicated  in  this 
summary,  EPA  has  reorganized  the 
ground-water  monitoring  and  corrective 
action  requirements  into  four  major 
groupings:  EstabUsh  Program,  Detection 
Monitoring,  Assessment  Monitoring,  and 
Corrective  Action.  The  following  more 
fully  discusses  each  of  these  sections, 
including  specific  comments  received, 
and  the  rationale  for  the  final  approach. 

Establish  Program 

The  following  sections  discuss  the 
requirements  for  ground-water 
monitoring  systems  (5  258.51)  and  the 
procedures  for  sampling  and  analysis 
that  must  be  used  by  owners  and 
operators  (§  258.53).  As  discussed  later 
in  the  preamble,  §  258.52,  which 
pertained  to  the  establishment  of  trigger 
levels  for  the  appendix  II  constituents, 
was  deleted. 

3.  Section  258.51    Ground-Water 
Monitoring  Systems 

Section  258.51  of  the  proposed  rule 
specified  requirements  pertaining  to 
appropriate  methods  for  designing  and 
installing  ground-water  monitoring 
systems.  Recognizing  the  similar  intent 
of  ground-water  monitoring  under 
subtitle  C  and  subtitle  D.  the  Agency 
proposed  performance  standards  for 
ground-water  monitoring  system  design 
that  reflected  those  specified  for 
hazardous  waste  disposal  facilities  in  40 
CFR  part  284.  The  Agency  proposed 
these  requirements  to  ensure  that 


consistent,  reliable  ground-water 
monitoring  data  are  collected  at  all 
MS'ATJs. 

The  proposed  rule  required  that 
monitoring  wells  be  placed  at  the  closest 
practical  distance  from  the  waste 
management  unit  boundary  or  the 
alternative  boundary  designated  by  the 
State  under  S  258.40.  The  proposed  rule 
also  allowed  the  State  to  designate 
another  appropriate  location  for  down- 
gradient  wells  where  subsurface 
conditions  cause  hazardous  constituents 
to  migrate  past  the  boundary  before 
descending  into  the  uppermost  aquifer. 
The  system  had  to  consist  of  a  sufficient 
number  of  wells  at  appropriate  locations 
and  depths  to  yield  samples  that 
represent  background  ground-water 
quality  and  the  quality  of  ground  water 
passing  the  unit  or  alternative  boundary. 
Individual  wells  had  to  be  constructed 
to  prevent  contamination  of  ground 
water  and  be  operated  and  maintained 
so  as  to  perform  to  design  specifications 
throughout  the  life  of  the  monitoring 
program.  Wells  had  to  be  cased  in  a 
manner  maintaining  the  integrity  of  the 
monitoring  well  bore  hole  and  this 
casing  had  to  be  screened  and  packed 
with  gravel  or  sand,  where  necessary,  to 
enable  collection  of  ground-water 
samples.  The  annular  space  above  the 
sampling  depth  had  to  be  sealed  to 
prevent  contamination  of  samples  and 
the  ground  water.  The  State  could  allow 
a  multi-unit  ground-water  monitoring 
system  at  facilities  that  have  more  than 
one  landfill  unit  provided  that  the  multi- 
unit  ground-water  monitoring  system 
would  be  as  protective  of  human  health 
and  the  environment  as  individual 
monitoring  systems  for  each  unit. 

Because  hydrogeologic  conditions 
vary  widely  from  one  site  to  another,  the 
proposal  did  not  establish  requirements 
specifying  the  exact  number,  location, 
and  depth  of  monitoring  wells  needed  to 
adequately  monitor  ground  water  in  the 
aquifer.  A  few  commenters  supported 
this  approach,  while  another  commenter 
argued  that  EPA  should  specify  a 
minimum  number  of  wells.  The 
commenter,  however,  did  not  suggest  the 
necessary  minimum  number  of  wells. 
The  commenter  was  concerned  that  the 
proposed  rule  might  encourage  the 
installation  of  an  excessive  or 
inappropriately  large  number  of  wells. 
EPA  disagrees  that  wording  of  today's 
final  rule  directs  owners  and  operators 
to  install  an  excessive  or 
inappropriately  large  number  of  wells. 
The  Agency  still  believes  it  is  important 
to  provide  owners  and  operators 
flexibility  in  determining  the  appropriate 
number  of  wells  to  meet  the 
performance  standard,  and  therefore 
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has  retained  the  proposed  approach  in 
today's  final  rule. 

The  proposal  included  a  provision 
that  the  number,  spacing,  and  depth  of 
monitoring  systems  be  based  on  site- 
specific  technical  information  including 
a  thorough  characterization  of:  (IJ 
Aquifer  thickness,  ground-water  flow 
rate,  and  ground-water  flow  direction; 
and  (2]  the  saturated  and  unsaturated 
geologic  units  and  Bll  materials 
overlying  the  uppermost  aquifer, 
including,  but  not  limited  to: 
thicknesses,  stratigraphy,  lithology, 
hydraulic  conductivities,  and  porosities. 
All  commenters  generally  supported  this 
provision,  although  a  few  suggested 
certain  improvements.  One  commenter 
believed  that  further  improvements 
could  be  made  in  the  site 
characterization  process  and  that  the 
groxind-water  provisions  needed  to  be 
far  more  explicit  than  proposed. 
Specifically,  the  commenter  believed 
that  proposed  S  258.51(e)  should  require 
that  the  following  specific 
characterization  requirements  be 
performed  prior  to  final  ground-water 
monitoring  well  installation:  (1) 
Installation  of  soil/rock  borings;  (2) 
determination  of  ground-water  flow 
paths  and  rates  (including  ground-water 
level  measurements,  vertical  flow 
components,  seasonal  and  temporal 
variation  in  ground-water  flow,  and 
hydraulic  conductivities);  (3) 
identification  of  the  uppermost  aquifei, 
especially  its  lower  boundary  and  any 
hydraulic  interconnection;  and  (4)  the 
use  of  confirmatory  analyses. 

Another  commenter  believed  that 
§  258.51(e)  should  be  clarified  to 
preclude  multi-level  detection  systems. 
The  commenter  believed  that  aquifer 
thickness,  flow  rate,  flow  direction,  and 
the  characteristics  of  the  material 
overlying  the  aquifer  were  important 
factors  in  developing  ground-water 
monitoring  systems.  The  commenter 
believed  that  for  the  purposes  of 
detection  monitoring,  a  flow  path 
analysis  could  define  a  single  location 
and  single  elevation  or  depth  of  well 
screen  which  would  meet  the  RCRA 
criteria  for  "immediate"  detection  of 
contamination  from  a  facility. 

In  response  to  the  first  suggestion,  the 
Agency  agrees  that  site  hydrogeology 
must  be  thoroughly  characterized  and 
the  lower  boundary  of  the  uppermost 
aquifer  be  defined.  Such  information 
will  enable  the  MSWLF  owner  or 
operator  to  identify  potential  pathways 
of  contaminant  migration  and  determine 
whether  the  complete  vertical  extent  of 
the  uppermost  aquifer,  including 
hydraulically  interconnected  zones  of 
saturation,  is  being  monitored.  (See  the 


technical  guidance  for  this  rule  that  is 
discussed  in  section  VI  of  this 
preamble.)  Therefore,  the  Agency 
expanded  the  factors  for  consideration 
in  determining  the  number,  spacing,  and 
depth  of  monitoring  wells  to  include 
requirements  to  (1)  thoroughly 
characterize  ground-water  flow 
direction,  including  seasonal  and 
temporal  ground-water  flow,  and  to  (2) 
thoroughly  characterize  not  only  the 
saturated  and  unsaturated  geologic  and 
fill  materials  overlying  the  uppermost 
aquifer,  but  those  that  comprise  the 
uppermost  aquifer  and  the  confining  unit 
which  defines  the  lower  boundary  of  the 
uppermost  aquifer  as  well. 

In  response  to  the  comments 
regarding  multi-level  detection  systems, 
the  Agency  believes  that  the  use  of 
these  systems  is  often  necessary  and 
desirable  to  adequately  detect  potential 
ground-water  contamination.  Ground- 
water contamination  may  not  be 
detected  by  wells  screened  at  a  single 
elevation  under  certain  circumstances 
including  landfills  where:  (1)  Both 
sinking  and  floating  contaminants  could 
potentially  be  detected;  (2)  multiple, 
interconnected  aquifers  exist;  (3) 
aquifers  are  variable  in  lithology.  or 
contain  discontinuous  structures;  or  (4) 
discrete  zones  of  fracture  exist. 

The  Agency  would  like  to  emphasize 
that  all  components  of  any  ground-water 
monitoring  program,  from  site 
characterization,  well  location  and 
installation,  to  sample  analysis  and  data 
evaluation,  must  follow  technically 
sound  procedures  to  achieve  high  data 
quality  objectives  and,  consequently, 
reliable  and  accurate  results.  Some  EPA 
publications  that  address  data  quality 
objectives  for  ground-water  monitoring 
include:  RCRA  Ground-Water 
Monitoring  Technical  Enforcement 
Guidance  Document  (September.  1986). 
Test  Methods  for  Evaluating  Solid 
Waste  (SW-846]  (3rd  Edition, 
November,  1986),  RCRA  Facility 
Investigation  Guidance  (May,  1989),  and 
Statistical  Analysis  of  Ground-Water 
Monitoring  Data  at  RCRA  Facilities 
(April,  1989). 

The  rule  as  originally  proposed 
required  substantial  State  interaction  in 
designing  and  approving  the  ground- 
water monitoring  system.  However, 
because  today's  final  rule  is  self- 
implementing,  the  Agency  has  instead 
required  certification  of  monitoring 
systems  to  ensure  that  such  systems 
have  been  adequately  designed  and 
installed.  Therefore,  §  258.51(d)(2)  of 
today's  final  rule  requires  that  the 
ground-water  monitoring  system  be 
certified  by  a  qualified  ground-water 
scientist  as  defined  in  §  258.50(f).  This 


certification  must  be  placed  in  the 
facility's  operating  record  and  the  State 
director  must  be  notified  within  14  days. 

In  addition  to  those  comments 
discussed  above,  the  Agency  received 
comments  concerning  the  uppermost 
aquifer,  determination  of  background 
ground-water  quality,  multi-unit  ground- 
water monitoring  systems,  and  the 
alternative  boundary.  These  comments 
are  discussed  individually  below. 

a.  Uppermost  Aquifer 

The  Agency  received  a  number  of 
comments  specifically  addressing  the 
Agency's  use  of  the  term  "uppermost 
aquifer."  The  commenters'  opinions 
regarding  monitoring  of  the  uppermost 
aquifer  varied  greaUy.  A  few 
commenters  expressed  confusion  with 
the  definition  of  uppermost  aquifer  sincie 
it  was  not  explicitly  stated  in  the  rule.  A 
number  of  commenters  objected  to  the 
Agency's  emphasis  on  monitoring  solely  . 
the  uppermost  aquifer.  Some  of  these 
commenters  asserted  that  if  zones  (both 
saturated  and  unsaturated)  above  the 
uppermost  aquifer  are  contaminated, 
then  impacts  to  the  uppermost  aquifer 
are  inevitable.  Accordingly,  these 
commenters  argued  that  requiring 
monitoring  of  any  groimd-water,  instead 
of  solely  the  uppermost  aquifer,  would 
provide  for  the  earliest  detection  of 
contamination.  Other  commenters 
believed  that  the  Agency  should  require 
monitoring  of  aquifers  below  the 
uppermost  aquifer  because  ground- 
water contamination  may  not  be 
detected  in  the  uppermost  aquifer  before 
migrating  to  a  lower  aquifer  or  because 
the  uppermost  aquifer  may  be 
hydraulically  connected  to  lower 
aquifers. 

In  contrast  to  the  above  opinions, 
several  commenters  were  concerned 
that  the  rule  may  require  monitoring  of 
saturated  or  unsaturated  zones  (e.g.. 
aquitard)  that  may  not  satisfy  the 
definition  of  "aquifer."  In  their  opinion, 
the  ground-water  monitoring  program 
should  focus  on  monitoring  only  aquifers 
that  may  provide  drinking  water  or 
other  beneficial  uses. 

The  Agency  agrees  with  the 
commenters  concerns  regarding  the 
need  for  a  definition  of  "uppermost 
aquifer."  In  response  to  these  concerns, 
the  Agency  is  adopting  the  definition  of 
uppermost  aquifer  in  S  260.10  for  today's 
final  rule  at  §  258.2.  The  proposed  rule 
defined  an  aquifer  as:  A  geological 
formation,  group  of  formations,  or 
portion  of  a  formation  capable  of 
yielding  significant  quantities  of  ground 
water  to  wells  or  springs  which  is 
consistent  with  the  definition  of  aquifer 
given  in  S  260.10.  The  Agency's  position 
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has  always  been  that  the  definition  of 
uppermost  aquifer  should  address 
situations  in  which  the  uppermost 
aquifer  is  interconnected  with  lower 
aquifers,  and  therefore,  the  term 
"uppermost  aquifer"  is  defined  in 
§  260.10  and  in  today's  final  rule  as:  the 
geologic  formation  nearest  the  natural 
ground  surface  that  is  an  aquifer,  as  well 
as  lower  aquifers  that  are  hydraulically 
interconnected  with  this  aquifer,  within 
the  facility's  property  boundary.  If  lower 
zones  of  saturation  are  hydraulically 
connected  to  the  uppermost  aquifer, 
they  collectively  comprise  the 
uppermost  aquifer.  Consequently,  a 
number  of  facilities  will  be  required  to 
monitor  lower  aquifers  that  are 
hydraulically  connected  to  the  aquifer 
nearest  the  natural  ground  surface. 

The  Agency  currently  is  evaluating 
the  appropriate  scope  of  ground-water 
monitoring  requirements  at  subtitle  C 
facilities.  On  July  26. 1988,  the  Agency 
proposed  to  amend  40  CFR  part  264, 
subpart  F  to  give  the  Regional 
Administrator  explicit  authority  to 
require  monitoring  in  any  zones  of 
saturation  including  saturated  zones 
that  are  not  part  of  the  uppermost 
aquifer  (such  as  perched  or  intermittent 
water  tables),  as  well  as  monitoring  in 
unsaturated  zones  for  determining  early 
migration  of  contaminants  (53  FR  28160). 
The  Agency  currently  is  evaluating 
comments  that  were  received  on  that 
proposal  and  is  preparing  a  final  rule. 
After  the  final  rule  is  published,  the 
Agency  also  will  consider  the 
appropriateness  of  proposing 
comparable  changes  to  monitoring 
requirements  in  §  258.51  for  municipal 
solid  waste  landfills.  Today's  final  rule 
does  not  preclude  States,  however,  from 
requiring  monitoring  in  the  unsaturated 
zone  or  in  saturated  areas  in  addition  to 
the  uppermost  aquifer. 

b.  Determination  of  Background  Ground- 
Water  Quality 

In  the  proposed  rule,  EPA  allowed 
States  to  determine  alternate 
background  ground-water  quality  on  a 
site-specific  basis  if  true  background 
ground-water  quality  could  not  be 
detected  on  site  (5  258.53(g)).  The 
alternate  background  ground-water 
quality  was  to  be  based  on  monitoring 
data  from  the  uppermost  aquifer  that 
were  available  to  the  State.  In  the 
preamble  to  the  proposed  rule,  the 
Agency  elaborated  that  background 
ground-water  quality  should  be  based 
on  actual  monitoring  data  from  the 
aquifer  of  concern. 

A  number  of  conunenters  stated  that 
§  258.53(g)  of  the  proposed  rule,  which 
allowed  the  State  to  determine  alternate 
background  water  quality  based  on 


wells  in  similar  hydrogeologic  areas,  is 
inadequate.  They  contended  that  there 
are  often  no  similar  hydrogeologic  areas 
that  provide  representative  background 
water  quality  and  that  adjoining  areas 
may  be  unrepresentative  due  to  other 
activities  in  the  area  (e.g.,  irrigation  and 
fertilization  practices).  Further,  they 
contended  that  this  provision  does  not 
provide  any  criteria,  geological  or 
hydrogeological,  by  which  States  can 
determine  whether  two  areas  are 
hydrogeologically  similar.  They  believe 
such  criteria  are  necessary  since  many 
factors,  including  aquifer  bthology,  will 
directly  affect  groundwater 
geochemistry. 

Based  on  consideration  of  these 
comments,  the  Agency  has  deleted 
proposed  §  258.53(g)  from  the  final  rule. 
The  Agency  initially  proposed  to  not  set 
the  criteria  to  determine  alternate 
background  ground-water  quality  to 
provide  States  with  maximum  flexibihty. 
However,  the  Agency  agrees  with 
commenters  that  the  proposed 
§  258.53(g)  was  vague  and  believes  that 
proposed  fi  258.53(f)  (5  258.51(a)  in 
today's  rule)  provides  owners  and 
operators  with  the  needed  flexibility  to 
determine  background  groimd-water 
quality.  Proposed  S  258.53(f)  allowed  the 
owner  or  operator  to  estabUsh  ground- 
water quality  at  existing  units  based  on 
sampling  of  wells  that  are  not 
upgradient  from  the  waste  management 
area  if:  (1)  Hydrogeologic  conditions  do 
not  allow  the  owner  or  operator  to 
determine  what  wells  are  upgradient; 
and  (2)  sampling  at  other  wells  will 
provide  an  indication  of  background 
ground-water  quality  that  is  as 
representative  or  more  representative 
than  that  provided  by  upgradient.  The 
Agency  did  not  receive  comments 
opposing  proposed  S  258.53(f)  and  has 
retained  this  provision  in  today's  final 
rule  (5  258.51(a)(1)  of  today's  final  rule). 
This  provision  may  be  used  when 
hydrogeologic  conditions  do  not  allow 
the  owner  or  operator  to  determine 
which  wells  are  hydraulically 
upgradient  and  when  sampling  at  other 
wells  will  provide  an  indication  of 
background  ground-water  quaUty  that  is 
equally  or  more  representative  than  that 
provided  by  upgradient  wells.  Examples 
of  such  situations,  as  discussed  in  the 
background  document  for  the  proposed 
rule,  include:  (1)  Waste  management 
areas  above  ground-water  mounds:  (2) 
waste  management  areas  located  above 
aquifers  in  which  ground-water  fiow 
directions  change  seasonally:  (3)  waste 
management  areas  located  close  to  a 
property  boundary  that  is  in  the 
upgradient  direction;  (4)  waste 
management  facilities  containing 


significant  amounts  of  immiscible 
contaminants  with  densities  greater 
than  or  less  than  water,  (5)  waste 
management  facilities  located  in  areas 
where  nearby  surface  wafer  can 
influence  ground-water  flow  directions 
(e.g.,  river  floodplains);  (6)  waste 
management  facilities  located  near 
intermittently  or  continuously  used 
production  wells;  and  (7)  waste 
management  facihties  located  in  karst 
areas  or  faulted  areas  where  fault  zones 
may  modify  flow.  In  all  cases,  facilities 
should  ensure  wells  are  appropriately 
located  and  screened  to  allow 
determination  of  background  ground- 
water quality  that  has  not  been  affected 
by  possible  leakage  from  the  landfill 
unit.  The  location  of  background  wells 
also  will  be  included  in  the  certification 
required  by  {  258.51(d). 

c.  Multi-Unit  Ground-Water  Monitoring 
Systems 

As  previously  discussed,  the  proposed 
rule  allowed  the  State  to  approve 
grouping  of  landfill  units  for  ground- 
water monitoring  systems.  The  multi- 
unit  ground-water  monitoring  system, 
however,  had  to  be  as  protective  of 
human  health  and  the  environment  as 
individual  monitoring  systems  for  each 
unit.  The  Agency  recognizes  that  local 
conditions  may  make  it  difficult  to 
install  a  monitoring  system  around  each 
landfill  unit. 

The  Agency  did  not  receive  any 
comments  opposing  this  concept  so  it 
has  been  retained  in  S  258.51(b)  of 
today's  final  rule.  However,  because  the 
A^  ^:tcy  is  providing  for  the  self- 
impL'mentation  of  today's  final  rule, 
only  approved  States  will  be  allowed  to 
approve  the  use  of  multi-unit  systems. 
Unless  an  approved  State  allows  the 
grp'p^ng  of  units,  the  owner  or  operator 
will  te  required  to  install  a  ground- 
^^•'l*.^:^  monitoring  system  for  each 
individual  imit. 

li'  u.sed,  the  multi-unit  system  must  be 
Hs  piotsctive  of  human  health  and  the 
environment  as  individual  monitoring 
sy^i.  nis  for  each  unit.  Because  of 
gt:nc"".il  commentcr  concerns  that  States 
n'?pd  more  guidance  in  implementing 
todny's  final  rule,  the  Agency  added  five 
factors  for  approved  States  to  consider 
in  approving  the  use  of  multi-unit 
sy-Ln's.  These  factors,  found  in 
5  .?.'^;l.51(b),  include:  (1)  Number,  spacing, 
and  orientation  of  units;  (2) 
hydrogeologic  setting;  (3)  site  history;  (4) 
enginocring  design  of  the  units;  and  (5) 
type  of  waste  handled.  These  factors  are 
similar  to  those  factors  proposed  for  the 
Regional  Administrator's  consideration 
in  approving  a  multi-unit  ground- water 
monitoring  system  for  hazardous  waste 
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facilities  regulated  under  subtitle  C  (53 
FR  78162).  The  rationale  for  these 
factors  is  discussed  in  the  preamble  to 
the  July  26, 1988  proposed  rule  (53  FR 
78162). 

Multi-unit  monitoring  systems  also 
must  consist  of  a  sufHcient  number  of 
wells,  installed  at  appropriate  locations 
and  depths,  to  yield  ground-water 
samples  from  the  uppermost  aquifer  that 
represent  the  quality  of  background 
ground  water  and  represent  the  quality 
of  ground  water  passing  the  relevant 
point  of  compliance.  As  discussed 
below,  S  258.51(a)(2)  requires  that  the 
downgradient  monitoring  system  be 
installed  at  the  relevant  point  of 
compliance  (not  to  exceed  150  meters 
from  the  unit  on  land  owned  by  the 
owner  or  operator)  designated  by  an 
approved  State.  In  determining  where  to 
place  monitoring  wells  in  a  multi-unit 
facility  in  compliance  with 
S  258.51(a)(2).  the  approved  State  should 
draw  an  imaginary  line  around  all  units 
at  the  facility.  This  line  would  constitute 
the  relevant  point  of  compliance  for  a 
multi-unit  system.  Therefore,  wells  must 
be  placed  at  this  imaginary  line.  Of 
course,  the  approved  State  must  Tirst 
make  the  determination  that  it  is 
appropriate  and  protective  to  use  a 
multi-unit  monitoring  system  based  on 
the  factors  described  above. 

d.  Ground-Water  Monitoring  and  the 
Alternative  Boundary 

The  proposed  rule  allowed  the 
placement  of  monitoring  wells  at  the 
closest  practical  distance  from  the 
waste  management  unit  boundary  or 
alternative  boundary  selected  by  the 
State  under  §  258.40(d).  This  ground- 
water monitoring  performance  standard 
was  linked  directly  to  the  design  goal  of 
the  landfill  unit  by  requiring  placement 
of  the  monitoring  system  so  as  to 
monitor  the  performance  of  the  landfill 
design  at  the  unit  or  alternative 
boundary.  For  example,  if  the  unit  was 
designed  to  meet  the  design  goal  at  an 
alternative  boundary,  monitoring  wells 
were  to  be  installed  at  the  alternative 
boundary. 

The  alternative  boundary  could  be  no 
more  than  150  meters  from  the  waste 
management  imit  boundary,  and  had  to 
be  on  land  owned  by  the  MSWLF  owner 
or  operator.  Under  the  proposal,  States 
would  be  required  to  consider  eight 
factors  before  establishing  an 
alternative  boundary:  (1)  The 
hydrogeologic  characteristics  of  the 
facility  and  surrounding  land;  (2)  the 
volume  and  physical  and  chemical 
characteristics  of  the  leachate;  (3)  the 
quantity,  quality,  and  direction  of  flow 
of  ground  waten  (4)  the  proximity  and 
withdrawal  rate  of  the  ground  water 


users;  (5)  the  availability  of  alternative 
drinking  water  supplies;  (6)  the  existing 
quality  of  the  ground  water,  including 
other  sources  of  contamination  and  their 
cumulative  impacts  on  the  ground  water; 
(7)  public  health,  safety,  and  welfare 
effects;  and  (8)  practicable  capabiUty  of 
the  owner  or  operator.  The  Agency's 
rationale  for  allowing  an  alternative 
boundary  for  meeting  the  design  goal 
was  to  allow  for  consideration  of  the 
practicable  capability  of  owners  and 
operators  by  allowing  contaminant 
concentrations  to  diminish  due  to 
degradation,  dispersion,  and 
attenuation.  Its  purpose  was  also  to 
allow  for  greater  State  flexibility  in 
setting  design  requirements. 

The  Agency  received  a  number  of 
comments  regarding  the  alternative 
boundary  designation  which  would 
permit  ground-water  monitoring  wells  to 
be  placed  at  distances  up  to  150  meters 
from  the  waste  management  unit 
boundary.  Several  commenters  asserted 
that  the  150  meter  boundary  was  overly 
conservative  and  too  inflexible.  A 
number  of  commenters  suggested  other 
locations  for  alternative  boundaries 
including:  the  property  boundary  and 
unlimited  locations,  based  on  the  risks 
posed  by  the  facility.  These  arguments 
were  countered,  however,  by  other 
commenters  who  expressed  concern 
that  the  allowable  distance  was 
excessive,  would  simply  allow  dilution 
of  contamination,  and  would  delay 
detection  of  contamination.  Several  of 
these  commenters  argued  that 
monitoring  wells  should  be  placed  at  the 
waste  management  unit  boundary. 

The  Agency  recognizes  that 
establishing  the  boundary  designation 
for  ground-water  monitoring  is  an 
important  feature  of  today's  final  rule, 
and  may  substantially  influence  the 
facility  design  and  the  types,  timing,  and 
costs  of  corrective  action.  Therefore,  the 
Agency  carefully  reexamined  the 
proposed  approach  to  address  concerns 
that  this  approach  was  either  too 
stringent  or  not  protective. 

The  Agency  disagrees  with 
commenters  who  argued  that  the 
proposed  approach  was  unnecessarily 
stringent.  In  developing  the  proposed 
rule.  EPA  considered  setting  the 
alternative  boundary  at  the  property 
boundary  or  not  stipulating  any  limit. 
These  options  obviously  would  provide 
the  greatest  flexibility  in  addressing  the 
practicable  capability  of  owners  and 
operators  of  MSWLF s.  However,  due  to 
the  size  of  some  MSWLF  facilities.  EPA 
is  concerned  that  large  expanses  of 
ground  water  could  be  contaminated 
before  detection  and.  therefore, 
circumvent  the  intent  of  this  rule.  Thus, 


the  Agency  believes  it  is  essential  to  set 
a  maximum  distance  limit  for  the 
alternative  boundary  (referred  to  in 
today's  rule  as  the  "relevant  point  of 
compliance")  that  would  limit  ground- 
water contamination,  yet  still  provide 
some  flexibility  to  owners  and  operators 
of  MSWLFs.  The  Agency  also  specifled 
in  the  proposed  rule,  and  in  today's  final 
rule,  that  the  alternative  boundary  (or 
the  relevant  point  of  compliance)  must 
be  located  on  property  owned  by  the 
owner  or  operator  to  prevent 
contamination  off  site.  The  Agency 
believes  this  approach  provides 
sufficient  flexibility,  while  at  the  same 
time,  limiting  the  area  of  contamination. 

The  Agency  acknowledges  that 
allowing  the  relevant  point  of 
compliance  to  be  set  at  a  point  beyond 
the  waste  unit  boundary  would  allow 
dilution  or  contamination  in  some  cases 
and  delay  detection  of  contamination. 
Although  EPA  generally  prefers  the 
installation  of  ground-water  monitoring 
wells  at  the  waste  management  unit 
boundary  to  provide  the  earliest 
opportunity  to  detect  contamination, 
EPA  believes  the  unique  characteristics 
of  MSWLFs  warrant  the  flexibility 
afforded  by  today's  final  rule.  First,  the 
technical  and  economic  resources  of 
MSWLF  owners  and  operators  is  limited 
in  many  cases.  Corrective  action  is  a 
significant  cost  component  of  today's 
rule  and  providing  flexibility  on  the 
boundary  designation  for  ground-water 
monitoring  can  in  some  cases  serve  to 
reduce  costs  by  allowing  the  owner  or 
operator  to  take  advantage  of  a  limited 
dilution  and  treatment  zone  in  the 
ground  water.  In  addition,  the  owner  or 
operator  will  be  able  to  avoid 
overdesign  and  thus  reduce  costs. 

Second,  EPA  expects  that  in  most 
instances,  there  will  be  very  little 
potential  for  human  exposure  to 
contaminated  ground  water  that  remains 
within  the  property  line  (and  no  more 
than  150  meters  from  the  unit  boundary) 
of  a  MSWLF.  Most  MSWLFs  are  owned 
by  local  governments,  who  should  be 
able  to  control  ground-water  use  within 
the  facility  boundary.  Section  258.40(d) 
of  today's  final  rule  requires  that  the 
relevant  point  of  compliance  be 
approved  by  an  approved  State  after 
consideration  of  a  wide  range  of  site- 
specific  factors.  This  approach  ensures 
that  careful  consideration  is  given 
before  a  relevant  point  of  compliance  is 
set. 

EPA  decided  to  retain  the  proposed 
site-specific  factors  in  setting  the 
relevant  point  of  compliance.  However, 
one  of  the  factors  used  to  establish  a 
relevant  point  of  compliance  (factor  6) 
has  been  changed  to  reflect  the 
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provisions  outlined  in  EPA's  1991 
Ground  Water  Task  Force  Report.  This 
report  calls  for  the  enhanced  role  of  the 
States  in  setting  ground-water 
protection  strategies  to  meet  State- 
specific  needs.  As  discussed  in  the 
preamble  to  today's  rule,  States  may  use 
ground-water  classification  and 
resource  evaluations  in  making 
decisions  regarding  ground-water 
protection.  Accordiiigly.  factor  6  has 
been  amended  to  include  consideration 
of  whether  the  ground  water  is  currently 
or  reasonably  expected  to  be  used  for 
drinking  water.  EPA  believes  that  this 
approach  is  protective  of  human  health 
and  environment,  and  provides  the 
necessary  flexibility  to  address  the 
unique  ground-water  protection 
strategies  of  the  States. 

As  mentioned  above,  the  proposed 
rule  also  allowed  for  the  placement  of 
v/ells  at  the  closest  practical  distance 
from  the  waste  management  unit  or 
alternative  boundary  to  account  for  the 
presence  of  physical  obstacles,  such  as 
gas  and  power  lines,  that  would  be 
impaired  or  destroyed  by  well 
installations  in  the  area.  Further,  this 
provision  allows  for  the  installation  of  a 
well  network  while  considering  the 
locations  of  landfill  design  components 
such  as  run-off  controls  and  liner 
anchors.  The  proposal  also  recognized 
that  other  factors  can  affect  the 
placement  of  monitoring  wells.  For 
example,  perched  water  tables  or  other 
hydrogeologic  phenomena  may  cause 
leachate  from  a  MSWLF  to  travel 
horizontally  for  a  significant  distance 
before  reaching  the  uppermost  aquifer. 
For  this  reason,  §  258.51(a)  of  the 
proposed  rule  allowed  the  State  to  select 
the  closest  practical  distance 
downgradient  from  the  waste 
management  unit  boundary  or  the 
alternative  boundary  if  the  uppermost 
aquifer  would  not  be  affected  directly 
beneath  the  appropriate  boundary  from 
releases  by  the  MSWLP. 

In  general,  commenters  supported  the 
provision  allowing  monitoring  wells  to 
be  located  at  the  closest  practical 
distance  from  the  appropriate  boundary 
(or  relevant  point  of  compliance),  so  this 
provision  has  been  retained,  with  some 
modifications,  in  today's  final  rule.  First, 
a  number  of  commenters  urged  the 
Agency  to  require  that  monitoring  wells 
be  located  at  the  closest  practical 
distance  hydraulically  downgradient 
from  the  landfill.  The  Agency  agrees 
with  these  commenters  and  has  added 
"hydraulically  downgradient"  to 
§  258.51(a)(2)  of  today's  final  rule. 

The  second  change  simply 
incorporates  the  use  of  the  phrase 
"relevant  point  of  compliance."  The 


final  rule  specifies  that  ovmers  or 
operators  of  existing  units  locate  wells 
at  the  closest  practical  distance  from  the 
relevant  point  of  compliance  where 
existing  physical  obstacles  prevent 
installation  at  the  relevant  point  of 
compliance.  The  Agency  believes  that 
owners  and  operators  of  lateral 
expansions,  new,  or  replacement  units 
will  be  able  to  account  for  the  presence 
of  structures  or  obstacles  in  the  planning 
process  and  will  be  able  to  place 
monitoring  wells  at  the  relevant  point  of 
comphance.  However,  this  may  not  hold 
true  for  existing  units  that  were 
constructed  without  consideration  of  the 
need  for  ground-water  monitoring  well 
installation.  Therefore,  the  Agency  is 
continuing  to  allow  owners  and 
operators  of  existing  units  to  install 
ground-water  monitoring  systems  at  the 
closest  practical  distance  from  the 
relevant  point  of  compliance. 

Finally,  other  commenters  expressed 
confusion  with  the  proposed  provision 
allowing  the  State  to  select  a  location 
for  well  placement  if  subsurface 
conditions  cause  hazardous  constituents 
to  migrate  horizontally  past  the  selected 
boundary  before  descending  into  the 
uppermost  aquifer.  One  commenter  in 
particular  noted  that  it  was  unclear  if 
this  additional  location  would  create  a 
second  alternative  boundary. 

To  eliminate  confusion,  the  Agency 
has  modified  §  258.51(a)(2)  in  today's 
final  rule  to  require  that  the  monitoring 
system  be  installed  at  the  relevant  point 
of  compliance  that  ensures  detection  of 
ground-water  contamination  in  the 
uppermqst  aquifer.  Therefore,  as  an 
example,  if  contamination  could  migrate 
past  the  relevant  point  of  compliance 
because  of  a  perched  zone  that  does  not 
qualify  as  the  uppermost  aquifer,  the 
monitoring  system  must  be  placed  at  the 
relevant  point  of  compliance 
appropriate  boundary,  and  be  capable 
of  detecting  contamination  that  would 
enter  the  uppermost  aquifer.  As 
mentioned  before,  the  placement  of 
monitoring  wells  must  be  certified  by  a 
qualified  ground-water  scientist,  or 
approved  by  the  Director  of  an  approved 
State. 

4.  Section  258.52    Determination  of 
Ground-  Water  Trigger  Level 

The  proposed  rule  required  States  to 
set  trigger  levels  for  all  appendix  II 
constituents  prior  to  initiation  of  Phase  I 
monitoring.  The  trigger  level  was  a 
health-based  or  environmental-based 
level  which  was  determined  by  the  State 
to  be  an  indicator  for  protection  of 
human  health  and  the  environment. 
When  available,  these  levels  were  to  be 
maximum  contaminant  levels  (MCL) 
promulgated  under  section  1412  of  the 


Safe  Drinking  Water  Act.  If  an  MCL  had 
not  been  established,  the  level  was  to  be 
a  health-based  level  that  met  four 
specified  criteria.  Contamination 
exceeding  trigger  levels  indicated  a 
potential  threat  to  human  health  or  the 
environment  that  could  require  further 
study.  The  owner  or  operator  would  be 
required  to  conduct  an  assessment  of 
corrective  measures  whenever 
concentrations  of  hazardous 
constituents  in  the  ground  water 
exceeded  trigger  levels. 

Many  commenters  objected  to  the 
requirement  that  States  establish  trigger 
levels  for  all  appendix  II  constituents. 
Their  rationale  was  that  the  task  of 
establishing  risk-based  trigger  levels 
was  too  complex  and  unduly 
burdensome  for  States:  many  States 
would  lack  both  the  technical  and 
financial  resources  necessary  to  set 
trigger  levels.  Several  commenters 
pointed  out  that  even  EPA  had  set  very 
few  MCLs,  and  that  many  States  would 
have  even  fewer  resources  for  this 
challenging  task.  Additionally, 
commenters  alleged  that  allowing  States 
to  set  trigger  levels  would  lead  to 
inconsistencies  among  the  various 
States.  Several  commenters  also  pointed 
out  that  adequate  toxicological 
information  was  not  available  for  all 
appendix  II  constituents,  and  that 
establishing  health-based  trigger  levels 
for  those  constituents  would  be 
impossible. 

In  response  to  the  overwhelming 
number  of  commenters  objecting  to  each 
State  setting  its  own  trigger  levels  for  all 
appendix  II  constituents.  EPA  has 
deleted  §  258.52  in  today's  final  rule. 
The  Agency  agrees  with  commenters 
that  this  exercise  would  be  cosUy,  time 
consuming,  and  difficult  for  States  to 
implement.  However,  to  insure  an 
appropriate  level  for  cleanup  activities, 
it  is  necessary  to  have  a  ground-water 
protection  standard  for  corrective 
action.  Therefore,  in  today's  rule  at 
§  258.55(i),  EPA  is  requiring  that  the 
ground-water  protection  standard  for 
those  constituents  detected  above 
background  during  assessment 
monitoring  be  either  the  MCL,  if 
available,  or  background  concentration. 
An  approved  State  may  set  alternative 
health-based  or  environmental-based 
levels  determined  by  the  factors 
provided  in  S  258.55(j).  The  requirements 
for  ground-water  protection  standards 
are  discussed  more  fully  in  the  section 
on  assessment  monitoring. 

As  mentioned  previously,  EPA 
determined  that  the  ground-water 
monitoring  program  can  be  simplified  by 
eliminating  the  establishment  of  the 
trigger  level.  The  ground-water 
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prolection  standard  will  b«  used  in 
place  of  the  trigger  level  to  determine  . 
when  a  facihty  should  evaluate  and 
select  corrective  action  remedies.  This 
change  does  not  reduce  the  level  of 
protection  afforded  by  the  rule;  it  merely 
streamlines  the  program  (thus  improving 
its  implementation). 

5.  Section  258.53    Ground-Water 
Sampling  and  Analysis  Requirements 

The  proposed  rule  required  MSWLF 
owners  and  operators  to  develop  a 
ground-water  monitoring  program  that 
includes  consistent  sampling  and 
analysis  procedures  that  would  ensure 
accurate  ground-water  monitoring 
results.  The  sampling  and  analysis 
procedures  were  required  to  provide  an 
accurate  representation  of  both  the 
background  ground-water  quality  and 
the  quality  of  ground-water  at 
monitoring  wells  placed  down  gradient 
from  the  landfill  site.  The  proposed  rule 
set  minimum  requirements  for  the 
facility  ground-water  monitoring 
program's  sampling  and  analysis 
procedures  and  techniques.  The 
procedures  and  techniques  were  to  be 
documented  in  the  facility's  operating 
record  and  were  to  include:  (1)  Sample 
collection:  (2]  Sample  preservation  and 
shipment;  (3)  Analytical  procedures;  (4) 
Chain  of  custody  control;  and  (5)  Quality 
assurance  and  quality  control. 

The  proposed  rule  also  set  general 
performance  standards  for  ground-water 
sampling  and  analytical  methods  that 
included:  (1)  The  method  used  must 
accurately  measure  hazardous 
constituents  and  other  monitoring 
parameters;  (2)  the  procedures  and 
frequency  of  the  method  must  be 
protective  of  human  health  and  the 
environment;  (3)  the  sampling  method 
employed  must  ensure  that  the 
statistical  procedure  used  would  have 
an  acceptably  low  probability  of  failing 
to  identify  contamination;  (4)  ground- 
water elevations  must  be  measured  in 
each  monitoring  well  immediately  prior 
to  sampling;  (5)  the  rate  and  direction  of 
the  ground-water  flow  in  the  uppermost 
aquifer  must  be  determined  each  time 
ground-water  gradient  changes  were 
indicated  by  previous  sampling 
measurements;  and  [6)  the  background 
ground-water  quality  be  established  at  a 
hydraulically  upgradient  well  for  each  of 
the  monitoring  parameters  or 
constituents  required  by  the  applicable 
ground-water  monitoring  program 
(requirements  for  determining  the 
applicable  program  for  each  landfill  unit 
were  provided  in  §  258.54(a)  and 
§  258.53(a)  of  the  proposed  rule). 
The  proposed  rule  allowed  for 
variances  to  the  requirement  that 
background  ground-water  quality  be 


based  upon  sampUng  at  monitoring 
wells  upgradient  from  the  unit  or  area. 
The  variance  was  allowed  if  either  the 
hydrogeologic  conditions  do  not  allow 
the  owner  or  operator  to  determine 
which  wells  are  upgradient  and  if 
sampling  at  other  wells  would  provide 
an  indication  of  background  ground- 
water quality  that  is  as  representative  or 
more  representative  of  background 
qoality  than  upgradient  monitoring 
wells.  The  proposed  rule  also  provided 
that  a  State  may  determine  background 
ground-water  quality  if  background 
quality  could  not  be  determined  on  site. 

The  requirements  for  applying 
statistical  procedures  in  the  proposed 
rule  were  the  same  as  the  statistical 
procedures  proposed  on  August  24, 1987 
for  hazardous  waste  facilities  under 
subtitle  C  of  RCRA  (Statistical  Methods 
for  Evaluating  Ground-Water 
Monitoring  Data  from  Hazardous  Waste 
Facilities.  52  FR  31948).  The  Agency 
believed  that  the  proposed  subtitle  C 
procedures  also  were  appropriate  for 
MSWLFs  and  provided  sufficient 
flexibility  to  allow  effective  State 
implementation.  The  Agency  noted  that 
the  final  statistical  procedures 
promulgated  under  S  258.53  would 
reflect  comments  received  on  this 
proposal  as  well  as  the  final  statistical 
package  promulgated  under  40  CFR  part 
264. 

The  proposed  requirements  provided 
that  the  owner  or  operator  must  select 
an  appropriate  statistical  procedure  to 
determine  if  samples  taken  &om 
downgradient  monitoring  wells 
represent  a  statistically  significant 
increase  over  background  values  for 
each  parameter  or  constituent  that 
ocau^  in  the  downgradient  sample.  The 
proposed  rule  required  the  owner  or 
operator  to  employ  one  of  four 
statistical  procedures  or  an  alternative 
procedure  that  would  protect  human 
health  and  the  environment  and  meet 
the  ground-water  protection  standard 
provided  in  {  258.52(b)  of  the  proposed 
rule.  The  four  statistical  procedures 
provided  in  the  proposed  rule  include: 
(1)  A  parametric  analysis  of  variance 
(ANOVA)  followed  by  multiple 
comparisons  procedures  to  identify 
statistically  significant  evidence  of 
contamination;  (2)  An  analysis  of 
variance  based  on  ranks  followed  by 
multiple  comparisons  procedures  to 
identify  statistically  significant  evidence 
of  contamination;  (3)  A  tolerance  or 
prediction  interval  procedure;  and  (4)  A 
control  chart  approach.  The  proposed 
rule  also  allowed  the  State  to  develop 
an  alternative  sampling  procedure  and 
statistical  test  if  necessary  to  protect 
human  health  and  the  environment.  In 


establishing  an  alternative  statistical 
test,  the  State  was  to  consider  the 
factors  provided  in  i  258.53(h)(3)  (iH*)- 
The  proposed  rule  required  the  owner 
or  operator  to  determine  whether  or  not 
there  is  a  statistically  significant 
increase  over  background  levels  for 
each  parameter  and  constituent  the 
owner  or  operator  is  required  to  monitor 
for  under  the  appropriate  program.  The 
owner  or  operator  was  required  to  make 
these  statistical  determinations  each 
time  he  or  she  assessed  ground-water 
quality.  In  making  this  comparison,  the 
owner  or  operator  was  to  apply  a 
statistical  procedure  provided  for  in  the 
proposed  rule  and  make  any 
determinations  of  whether  there  has 
been  a  statistically  significant  increase 
or  decrease  over  background  within  a 
reasonable  time  period,  set  by  the  State, 
after  completing  sampling.  A  reasonable 
time  to  perform  statistical  analysis 
would  typically  be  upon  receipt  of 
analytical  data  from  the  laboratory. 
EPA  received  many  comments  in 
response  to  both  this  rule  and  the 
August  24. 1987  proposed  statistical 
methoda  for  ground-water  monitoring  at 
hazardous  waste  facilities.  As  indicated 
in  the  preamble  to  the  subtitle  D 
proposal,  the  Agency  considered 
comments  to  both  proposed  rulemakings 
when  establishing  the  requirements  in 
today's  final  rule. 

In  response  to  the  subtitie  D  proposal 
in  particular,  EPA  received  comments 
covering  the  following  areas:  (1)  The  use 
of  statistical  significance;  (2)  die 
required  frequency  of  sampling  and  the 
number  of  samples  collected:  (3)  the 
establishment  of  Type  I  and  Type  II 
error  levels;  (4)  the  measurement  of  the 
rate  and  direction  of  ground-water  flow 
in  the  uppermost  aquifer  each  time 
ground-water  gradient  changes;  (5) 
consistency  with  subtitle  C  statistical 
procedures;  and  (6)  sample  filtration. 
Comments  received  in  each  area  and  the 
Agency's  responses  are  discussed 
below. 

a.  Statistical  Tests 

Many  commenters  expressed  concern 
over  the  use  of  statistical  comparisons 
to  background  data  to  trigger 
assessment  (Phase  II)  monitoring. 
Commenters  believe  that  the  rule  should 
be  more  flexible,  and  that  other  methods 
of  data  analysis  should  be  available  for 
evaluating  ground-water  monitoring 
data.  Two  commenters  believe  that 
because  grotmd-water  data  are  subject 
to  several  kinds  of  random  variability 
resulting  from  spatial,  temporal, 
sampling,  and  uialytical  sources,  the 
use  of  the  proposed  statistics  would 
result  in  excessive  false  positives.  One 
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of  these  commenters  believes  that 
particular  procedures  should  not  be 
specified  in  the  rule  because  ground- 
water data  evaluation  is  a  site-  and 
waste-  specific  issue.  Commenters 
suggested  that  the  final  rule  allow  for 
the  use  of  trend  analysis,  graphical 
statistics  such  as  box  plots  and  time 
versus  concentration  plots,  descriptive 
statistics,  and  "action  levels."  Two 
commenters  suggested  that  decisions  be 
based  on  careful  data  evaluation, 
interpretation  by  competent  experts  in 
water  quality  interpretation,  or  sound 
engineering  judgement. 

The  Agency  carefully  considered  the 
comments  suggesting  that  the  Agency 
allow  methods  of  data  evaluation  other 
than  statistical  tests- However,  because 
of  the  decision  to  provide  for  the 
selfimplementation  of  today's  final  rule. 
the  Agency  is  requiring  a  quantitative 
data  evaluation  method  that  could  be 
consistently  and  objectively 
implemented  according  to  a  set  of 
performance  standards.  Therefore, 
today's  final  rule  requires  that  facilities 
evaluate  ground-water  monitoring  data 
using  a  statistical  method  provided  in 
5  258.53(g)  that  meets  the  performance 
standards  of  {  258.53(h).  It  is  important 
to  note  that  S  258.53(g)  contains  a 
provision  allowing  for  an  alternative 
statistical  method  that  may  include 
some  forms  of  trend  analysis  and 
graphical  methods  such  as  control 
charts,  as  long  as  the  performance 
standards  of  S  258.53(h)  are  met. 

Today's  rule  provides  several  options 
for  owners  and  operators  who  are 
choosing  statistical  methods,  thus  giving 
them  the  flexibility  to  consider  site- 
specific  factors  when  choosing 
statistical  methods.  EPA  believes  that  at 
least  one  of  these  types  of  procedures 
will  be  appropriate  for  virtually  all 
facilities.  The  statistical  tests  provided 
by  today's  final  rule  include:  (1) 
Parametric  analysis  of  variance 
(ANOVA)  followed  by  multiple 
comparisons;  (2)  ANOVA  based  on 
ranks  followed  by  multiple  comparisons; 
(3)  a  tolerance  or  prediction  interval 
procedure;  and  (4)  a  control  chart. 

In  deciding  which  statistical  test  is 
appropriate,  the  owner  or  operator  will 
need  to  consider  the  theoretical 
properties  of  the  test,  data  availability, 
the  site  hydrogeology,  and  the  fate  and 
transport  characteristics  of  potential 
contaminants  at  the  MSWLF.  The  owner 
or  operator  will  then  have  to  determine 
whether  the  procedure  is  appropriate  for 
the  site-specific  conditions  at  the 
facility,  and  ensure  that  it  meets  the 
performance  standards  of  S  258.53(h). 
Guidance  on  choosing  appropinate 
statistical  methods  can  be  found  in 


Statistical  Analysis  of  Ground-Water 
Monitoring  Data  at  RCRA  Facilities 
(EPA  530-SW-89-026.  NTIS  Number: 
PBa9-l  51-047). 

The  proposed  rule  provided  an 
allowance  for  States  to  establish  an 
alternative  statistical  procedure  and 
statistical  test  for  any  of  the  appendix  II 
constituents  or  the  proposed  |  258.54(b) 
parameters  if  necessary  to  protect 
human  health  and  the  environment.  The 
proposed  rule  listed  several  factors  that 
a  State  should  consider  for  establishing 
an  alternative  statistical  procedure, 
including:  (1)  If  the  distributions  for 
different  constituents  differ,  more  than 
one  procedure  may  be  needed;  (2)  each 
parameter  or  constituent  must  be  tested 
for  separately  in  each  well,  and  tests  for 
individual  constituents  are  required  to 
be  done  at  a  Type  I  error  level  (an 
indication  of  contamination  when  it  is 
not  present)  of  no  less  than  0.01  while 
multiple  well  comparisons  may  use  a 
Type  I  experiment-wide  error  rate  no 
less  than  0.05;  (3)  the  owner  or  operator 
must  ensure  that  the  number,  location, 
and  depth  of  monitoring  wells  will 
detect  hazardous  constituents  that 
migrate  from  the  MSWLF;  (4)  the 
statistical  procedure  should  be 
appropriate  for  the  behavior  of  the 
parameters  or  constituents  involved  and 
should  include  methods  for  handling 
data  below  the  limit  of  detection;  and  (5) 
the  statistical  procedure  used  should 
account  for  seasonal  and  spatial 
variability  and  temporal  correlation.  The 
proposed  rule  also  allowed  States  to 
require  statistical  tests  of  trend, 
seasonal  variation,  autocorrelation,  or 
other  interfering  aspects  of  the  data  if 
contamination  is  detected  in  samples 
from  downgradient  monitoring  wells 
and  the  State  or  the  owner  or  operator 
suspects  that  the  detection  is  an  artifact 
caused  by  some  feature  of  the  data  other 
than  ground-water  contamination.  These 
trend  analyses  would  be  required  to 
establish  whether  the  significant  result 
is  indicative  of  natural  variation  or  of 
actual  contamination. 

EPA  received  several  comments  on 
the  proposed  rule's  allowance  for  States 
to  establish  alternative  statistical 
procedures.  Some  commenters  felt  this 
provision  was  too  general,  while  other 
commenters  felt  the  provision  did  not 
give  the  State  enough  flexibility  in 
establishing  alternative  procedures. 

One  commenter  maintained  that  the 
requirement  that  an  alternative 
statistical  procedure,  employed  under 
§  258.53(h)  (2)  (v)  of  the  proposed  rule, 
"be  protective  of  human  health  and  the 
environment"  was  vague  and  lacked 
meaning.  The  commenter  contended  that 
a  statistical  procedure  is  a  data 


evaluation  tool,  not  a  method  to 
determine  the  potential  for  human  and 
environmental  impacts. 

Although  the  Agency  believes  that  the 
protection  of  human  health  and  the 
environment  is  the  goal  of  a  ground- 
water monitoring  program,  the  Agency 
agrees  that  use  of  this  general 
requirement  as  the  sole  performance 
objective  of  an  alternative  statistical 
test  is  not  sufficiently  specific. 
Therefore,  in  response  to  comments, 
today's  rule  has  been  modified  to 
require  that  an  alternative  statistical 
method  employed  by  an  owner  or 
operator  meet  each  of  the  performance 
standards  given  in  S  258.53(h)  of  today's 
final  rule.  The  owner  or  operator  must 
notify  the  State  of  the  use  of  an 
alternative  statistical  test  and  place  a 
justification  for  the  alternative  test  in 
the  facility's  operating  record.  The 
justification  must  demonstrate  that  the 
alternative  method  meets  the 
performance  standards  of  S  258.53(h). 
The  performance  standards  presented  in 
S  258.53(h)  are  the  same  as  those 
required  for  all  statistical  tests  listed  in 
§  258.53(g)  of  today's  rule. 

The  Agency  realizes  that  the 
statistical  methods  outlined  in  today's 
final  rule  may  not  be  applicable  to  every 
single  MSWLF,  and  that  the 
implementation  of  an  inappropriate 
statistical  test  would  not  be  protective 
of  human  health  and  the  environment. 
EPA  therefore  recognizes  the  importance 
of  allovdng  MSWLFs  to  choose  an 
alternate  statistical  test  when  the 
statistical  tests  presented  in  today's  rule 
are  inappropriate  for  a  facility's  specific 
circumstances.  The  Agency  anticipates 
that  as  State  programs  become 
approved.  States  will  be  taking  on  the 
responsibility  of  approving  alternate 
statistical  tests  proposed  by  MSWLFs. 

b.  Frequency  of  Sampling  and  the 
Number  of  Samples  Collected 

Many  commenters  were  concerned 
that  the  use  of  statistical  analyses 
would  require  fairly  large  data  sets  or 
that  the  required  sampling  frequencies 
would  not  provide  large  enough  data 
sets  during  the  initial  periods  of 
monitoring  to  determine  statistical 
significance.  EPA  received  similar 
comments  to  the  proposed  subtitle  C 
ground-water  monitoring  requirements 
(August  24, 1987)  53  FR  31948.  In 
responding  to  comments  for  the  subtitle 
C  requirements,  EPA  determined  that  it 
is  necessary  to  conduct  at  least  four 
independent  sampling  events  from  each 
well  at  least  semi-annually  before  a 
meaningful  statistical  analysis  can  be 
performed. 
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Today's  final  rule  requires  the  owner 
or  operator  to  determine  whether  there 
has  been  a  statistically  significant 
increase  over  background,  at  each  well, 
after  the  completion  of  required 
sampling  and  analysis  (§  258.53(i)). 
Therefore,  this  will  require  the  owner  or 
operator  to  collect  four  samples  from 
each  well  before  the  first  statistical  test 
can  be  performed,  or  in  other  words, 
collect  four  samples  from  each  well 
during  the  first  six  months  of  monitoring 
for  each  monitoring  parameter.  This  first 
sampling  event  (i.  e..  four  samples  fi-om 
each  well)  within  the  first  six  months  of 
monitoring  would  apply  not  only  to 
detection  monitoring,  but  also  during 
assessment  monitoring  and  corrective 
action  monitoring  whenever  any  new 
appendix  II  parameters  are  detected  in 
downgradient  wells  and  backgroimd 
must  be  established.  It  should  be  noted 
that  §  258.55  of  today's  rule  allows  the 
Director  of  an  approved  State  to 
designate  a  subset  of  wells  for  the 
owner  or  operator  to  sample  and 
analyze  during  assessment  monitoring 
and  corrective  action  monitoring  rather 
than  each  well.  A  further  discussion 
regarding  this  flexibility  is  provided 
later  in  this  appendix.  During 
subsequent  sampling  events  after 
background  concentrations  have  been 
established;  however,  today's  final  riile 
requires  a  minimum  of  one  sample  from 
each  well.  Additional  samples  may  be 
required  depending  on  the  statistical 
method  used.  Each  successive  sample 
will  be  added  to  the  sampling  data  base 
so  that  a  statistical  evaluation  can  be 
performed. 

This  provision  differs  in  some  regard 
from  the  sampling  procedure  specified  in 
§  264.98  (g)(1)  of  40  CFR  part  264  for 
hazardous  waste  facilities.  The  subtitle 
C  regulations  require  owners  and 
operators  to  take  a  sequence  of  at  least 
four  samples,  at  an  interval  that  assures, 
to  the  greatest  extent  technically 
feasible,  that  an  independent  sample  is 
obtained  while  considering  the 
uppermost  aquifer's  effective  porosity, 
hydraulic  conductivity,  hydraulic 
gradient,  and  the  fate  and  transport 
characteristics  of  potential 
contaminants.  This  sampling  procedure 
is  to  be  used  unless  the  alternate 
provision  under  §  264.98(g)(2)  is 
approved  by  the  Regional 
Administrator.  The  alternate  sampling 
procedure  may  allow  the  owner  or 
operator  to  take  fewer  than  four  samples 
semiannually  if  it  is  shown  that  the 
facility's  hydrogeologic  setting  (e.g., 
slow  rates  of  ground-water  fiow)  would 
preclude  one  from  obtaining  four 
independent  samples  during  a  six  month 
period  (Statistical  Analysis  of  Ground- 


Water  Monitoring  Data  at  RC31A 
Facilities  (April  1989)).  The  intent  of 
this  provision  was  to  allow  for  flexibility 
in  designing  site  specific  sampling 
procedures  and  to  reduce  the  effects  of 
autocorrelation  (a  measure  of 
dependence  among  sequential 
observations  from  the  same  well)  in 
ground-water  samples. 

For  subtitle  D  MSWLFs,  a  minimum  of 
one  sample  for  subsequent  samphng 
events,  after  background  is  established 
for  each  parameter,  was  chosen 
primarily  because  of  practicable 
capability  considerations.  The  sampling 
and  analysis  costs  would  quadruple  if 
four  samples  were  required  during  each 
semiannual  sampling  event.  A  MSWLF 
for  example,  with  25  wells  screened  in 
the  same  interval,  would  be  required  to 
sample  and  analyze  100  ground-water 
samples  every  six  months.  If  the  facility 
were  in  detection  monitoring,  the 
semiannual  analytical  costs  alone  would 
exceed  $35,000.00,  and  field  sampling 
costs  could  nearly  double  that  figure.  A 
number  of  MSWLFs  have  more  than  25 
monitoring  wells  that  are  screened 
throughout  several  saturated  intervals. 
The  Agency  therefore  believes  that 
sampling  and  analytical  costs 
associated  with  a  procedure  requiring 
four  semiannual  samples  would  far 
exceed  the  practicable  capability  of 
many  MSWLF  owners  and  operators. 
Additionally,  the  Agency  would  like 
to  emphasize  that  although  the  rule 
requires  a  "minimum"  of  one  sample  for 
subsequent  sampling  events  after 
background  has  been  established, 
5  25d.53(c)  of  today's  rule  requires  that 
sampling  procedures  and  frequency  be 
protective  of  human  health  and  the 
environment.  Section  258.53(f)  also 
requires  that  the  number  of  samples 
collected  be  consistent  with  the 
appropriate  statistical  procedures 
determined  pursuant  to  paragraph  (g). 
Therefore,  the  owner  or  operator  may 
find  it  necessary  to  take  more  than  one 
sample  during  each  sampling  event  to 
meet  the  rule  requirements. 

c.  The  Establishment  of  Type  I  and  Type 
II  Error  Levels 

The  Agency  received  two  comments 
regarding  the  establishment  of  type  I 
and  type  n  error  levels.  A  type  I  error 
occurs  when  a  test  incorrectly  indicates 
contamination  or  an  increase  in 
contamination.  A  type  11  error  occurs 
when  monitoring  fails  to  detect 
contamination  or  an  increase  in  a 
concentration  of  a  hazardous 
constituent.  One  commenter  objected  to 
§  258.53(c)  of  the  proposed  rule,  which 
required  that  the  sampling  requirement 
ensure  that  the  statistical  procedure 
used  to  evaluate  samples  have  an 


"acceptably  low"  probability  of  failing 
to  identify  contamination.  The 
commenter  believed  that  the  Agency 
should  instead  provide  a  specific  level 
for  type  I  errors,  of  no  greater  than  0.05, 
and  preferably  0.01.  Another  commenter 
was  opposed  to  the  error  levels  that 
were  required  for  state-established 
alternate  statistical  procediires  in 
§  258.53(h)(3)(ii).  The  commenter 
believed  it  is  arbitrary  to  specify  type  I 
and  type  11  error  levels  without  taking 
into  account  the  monitoring  system,  the 
nature  of  the  constituents,  and 
analytical  and  sampling  techniques.  The 
commenter  believed  that  the  Agency 
should  allow  error  rates  to  be  based  on 
site-  and  waste-specific  conditions  to 
ensure  that  a  statistical  test  will  both 
reasonably  detect  releases  and  keep  the 
sampling  and  analytical  requirements 
within  a  practicable  scope. 

The  Agency  agrees  that  it  is 
necessary,  particularly  In  light  of  the 
self-implementing  nature  of  today's  rule, 
to  specify  type  I  error  levels  for 
individual  well  comparisons  and 
multiple  well  comparisons.  The  Agency 
believes  that  individual  facility  owners 
and  operators  would  have  difficulty  in 
acnirately  defining  a  type  I  error  rate 
that  would  provide  an  "acceptably  low" 
probability  of  failing  to  identify 
contamination.  ConsequenUy,  the 
Agency  included  in  today's  rule  the 
same  performance  standards  for 
statistical  tests  promulgated  on  October 
11, 1988  for  RCRA  subtitle  C  (53  FR 
39720).  The  performance  standards 
contained  in  today's  rule  specify  type  I 
error  levels  that  apply  to  all  individual 
wells  and  multiple  well  comparison 
procedures,  as  well  as  any  alternate 
statistical  procedures  established  by  the 
State  as  was  proposed. 

EPA's  basic  concern  in  establishing 
performance  standards  for  statistical 
methods  is  to  achieve  a  proper  balance 
between  the  risk  that  the  procedures 
will  falsely  indicate  that  a  regulated  unit 
is  causing  background  values  or 
concentration  limits  to  be  exceeded 
(false  positives)  and  the  risk  that  the 
procedures  will  fail  to  indicate  that 
background  values  or  concentration 
limits  are  being  exceeded  (false 
negatives).  The  approach  promulgated 
today,  as  for  subtitle  C,  is  designed  to 
address  that  concern  directly.  EPA  is 
limiting  the  type  I  error  level  (false 
positive)  for  the  purpose  of  controlling 
the  type  II  error  level  (false  negative). 
The  Agency  has  set  the  type  I  error  level 
at  0.01  for  individual  well  comparisons 
and  at  0.05  for  multiple  comparisons. 
The  Agency  believes  statistical  analyses 
and  sampling  procedures  that  meet  the 
pcrtormance  standards  presented  in 
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today's  rule  would  have  a  low 
probability  of  indicating  contamination 
when  it  is  not  present,  and  of  failing  to 
detect  contamination  that  actually  is 
present.  Porther,  the  provisions  in 
SS  256.54(c)(3)  and  258.55(g)f2)  allow 
owners  and  operators  to  demonstrate 
that  the  indication  of  contamination 
resulted  ^m  an  error  in  statistical 
evaluation.  These  provisions  will  allow 
owners  and  operators  to  control  false 
positive  rates. 

The  Agency  l)elieve8  facility  owners 
and  operators  would  find  it  difficult  to 
quantify  type  I  and  type  U  error  levels 
that  are  based  on  factors  such  as 
monitoring  systems,  the  nature  of 
constituents,  and  analytical  and 
sampling  techniques.  Thus,  the  Agency 
is  requiring  that  any  statistical  method 
selected  under  I  258.53(g)  should  meet 
the  performance  standards  outlined  in 
§  258.53(h)  of  today's  rule. 

d.  Measurement  of  the  Rate  and 
EHrection  of  Ground-Water  Flow 

EPA  received  several  comments 
regarding  the  determination  of  ground- 
water flow  rate  and  direction.  Two 
commenters  were  concerned  that  the 
rule  requires  water  level  measurement 
prior  to  well  sampling,  but  does  not 
clearly  state  that  the  measurement  of 
water  levels  should  occur  prior  to  well 
purging.  These  commenters  were 
concerned  that  owners  and  operators 
may  measure  water  levels  in  wells 
shortly  after  the  wells  are  purged, 
thereby  obtaining  unrepresentative 
water  level  measurements. 

EPA  agrees  with  the  concerns 
expressed  by  these  commenters.  Static 
water  levels  should  be  measured  prior 
to  well  purging.  Further,  the  Agency 
realizes  that  in  many  situations  ground- 
water recovery  in  purged  wells  may 
take  a  considerable  amount  of  time. 
Ground-water  level  measurements  made 
in  wells  Aat  have  not  fully  recovered 
will  yield  unrepresentative  results, 
leading  to  errors  in  the  determination  of 
ground-water  flow  directions,  hydraulic 
gradients,  and  ground-water  flow  rates. 
In  order  to  avoid  this  problem,  the 
Agency  has  modified  3  258.53(d]  of 
today's  rule  to  require  that  owners  and 
operators  measure  water  levels  prior  to- 
well  purging. 

Two  odier  commenters  wished  to 
ensure  that  facility  owners  and 
operators  measure  ground-water  levels 
in  all  wells  over  a  short  time  frame  so 
that  accurate  water  level  elevations  can 
be  determined.  One  commenter, 
recognizing  that  a  facility  may  not 
sample  all  of  their  wells  on  the  same 
day.  suggested  that  rather  than  requiring 
owners  and  operators  to  determine 
water  level  measurements  prior  to 


sampling,  EPA  could  require  that  water 
level  measurements  be  performed  at 
specified  intervals. 

In  response  to  these  commenters' 
concerns,  S  258.53(d)  of  today's  rule 
requires  that,  for  wells  that  monitor  the 
same  waste  maneigement  area,  owners 
and  operators  must  measure  water  level 
elevations  within  a  period  of  time  short 
enough  to  avoid  temporal  variations  in 
ground-water  flow  that  could  preclude 
accurate  determination  of  ground-water 
flow  rate  and  direction.  As  the 
commenter  noted,  in  some  instances 
ground-water  sampling  at  a  given  waste 
management  area  may  take  more  than 
one  day.  The  Agency  believes  that 
water  level  measurements  from 
boreholes,  piezometers,  or  monitoring 
wells  used  to  construct  a  single 
piezometric  surface  should  be  collected 
within  a  24-hour  period.  Moreover, 
certain  situations  necessitate  that  all 
measurements  be  made  within  a  period 
of  time  less  than  24  hours.  These 
situations  include:  tidally  influenced 
aquifers;  aquifers  affected  by  river 
stage,  impoundments,  or  unlined  ditches: 
aquifers  stressed  by  intermittent 
pumping  of  production  wells;  and 
aquifers  being  actively  recharged  due  to 
a  precipitation  event  Consequently, 
facilities  must  measure  water  levels  in 
all  wells  prior  to  initiating  well  purging 
and  sampling. 

Several  commenters  believed  that  the 
requirement  that  the  owmer  or  operator 
determine  the  rate  and  direction  of 
ground-water  flow  in  the  uppermost 
aquifer  each  time  ground-water  gradient 
changes,  as  indicated  by  previous 
sampling  period  elevation 
measurements,  is  overly  burdensome. 
UTU^alistic,  and  unnecessary. 
Commenters  maintained  that  many 
ground-water  flow  variations  are  the 
result  of  seasonal  factors,  especially  in 
dynamic  ground-water  regimes,  and  that 
any  fluctuation  of  any  ground-water 
level  will  result  in  a  ground-water 
gradient  change,  consequently  each 
monitoring  event  would  require  a 
separate  evaluation  of  the  rate  and 
direction  of  ground-water  flow. 

Commenters  suggested  a  variety  of 
ways  in  which  the  proposed  rule  could 
be  modified,  including:  (1)  Require 
recording  and  reporting  of  ground-water 
level  data,  but  only  require  analysis  of 
ground-water  level  and  flow  data  as 
necessary  to  understand  or  interpret 
other  ground-water  data;  (2)  require 
evaluation  of  water  level  data  based 
boundary  conditions  for  the  range  of 
"routine"  ground-water  gradients 
expected  at  a  site  during  normal 
hydrogeologic  cycles;  (3)  compare  water 
level  measurements  to  other  well 
measurements  to  determine  if 


redefinition  of  ground-water  flow  rate 
and  direction  is  necessary:  and  (4) 
require  that  ground-water  elevations  be 
compared  to  the  normal  range  of 
elevations  for  each  well,  and  if  any 
changes  in  water  level  elevation  are 
inconsistent  with  other  wells,  indicative 
of  a  change  in  ground-water  flow 
direction,  or  display  gradients  beyond 
ranges  observed  in  past  sampling 
events,  then  analyze  ground-water  flow 
directions  and  rates  for  change. 

The  Agency  has  considered  the 
comments  summarized  above,  and 
believes  that  the  requirements  for 
determination  of  ground-water  flow 
direction  and  rate  do  not  represent  a 
significant  burden  to  owners  and 
operators.  Moreover,  it  is  the  Agency's 
intent  to  require  facilities  to  monitor 
changes  in  ground-water  flow  rate  and 
direction,  particularly  in  settings  where 
ground-water  flow  rate  and  direction 
change  dramatically  and /or  frequently. 
Only  by  maintaining  a  constant 
understanding  of  changes  in  the 
direction  and  rate  of  ground  water  flow 
can  facilities  ensure  that  their 
monitoring  systems  are  adequately 
designed  to  detect  a  release,  and  diat 
facilities  vdll  be  able  to  predict  the  fate 
of  a  release,  should  a  release  be 
detected  or  corrective  action  become 
necessary. 

Although  subtitle  C  currenUy  requires 
facilities  to  determine  ground-water 
flow  direction  and  rate  at  least  annually, 
the  Agency  has  proposed  requirements 
for  Subtitle  C  facilities  to  determine 
ground-water  flow  rate  and  direction 
more  frequently  than  annually,  when 
justified  by  site-specific  hydrogeologic 
conditions  (53  FR  26160).  Because  of  the 
self-implementing  approach  to  today's 
final  rule,  no  mechanism  exists  for 
requiring  a  more  frequent  determination 
of  ground-water  flow  direction  and  rate 
as  provided  for  under  subtitle  C. 
Therefore,  today's  final  rule  requires 
that  all  facilities  determine  ground- 
water flow  direction  and  rate  each  time 
ground-water  is  sampled.  The  Agency 
does  not  believe  requiring  flow  rate 
calculations  for  each  sampling  event 
will  represent  any  increased  burden  to 
owners  and  operators.  Estimating 
average  flow  rate  generally  requires 
only  a  simple  calculation,  using  values 
for  porosity,  hydraulic  conductivity,  and 
hydraulic  gradient  The  April  1989  EPA 
publication  Statistical  Analysis  of 
Ground-Water  Monitoring  Data  at 
RCRA  Facibties  (EPA  53O-SW-89-026. 
NTIS  Number.  PB89-151-047).  provides 
guidance  on  determining  ground-water 
flow  rate.  Values  for  porosity  and 
hydraulic  conductivity  should  be 
determined  by  facilities  during  their  site 
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investigation  activities.  Hydraulic 
gradients  can  be  determined  using  a 
simple  calculation  once  ground-water 
elevation  data  are  available  to  draw 
equipotential  lines  on  a  map  of  the 
facility.  Ground-water  flow  direction 
also  can  be  detarmined  from  a  map 
displaying  equipotential  lines. 

e.  Consistency  With  Subtitle  C 
Statistical  Procedures 

The  proposed  statistical  procedures 
were  the  same  requirements  as  those 
proposed  on  August  24. 1987,  for 
hazardous  waste  disposal  facilities 
regulated  under  subtitle  C  of  RCRA  (see 
53  FR  31948).  Today's  final  statistical 
procedures  reflect  comments  received 
on  the  final  statistical  package 
promulgated  under  part  264  of  subtitle  C. 
Comments  on  the  statistics  rule 
promulgated  under  subtitle  C  addressed 
the  folic  wing  areas:  (1)  Power  of  a 
statistical  test;  (2)  methods  to  analyze 
below  detection  limit  data;  (3) 
establishing  backgroimd  concentrations 
with  downgradient  wells;  (4)  guidance 
document;  (5)  data  distribution 
assumptions;  (6)  obligation  of  owner  or 
operator  to  propose  statistical  methods 
and  sampling  procedures;  (7)  data 
variability  and  sampling  procedures;  (8) 
procedures  at  interim  status  facilities; 
(9)  determining  background 
concentrations;  (10)  sampling  required 
by  proposed  §  264.98(g)(2);  (11)  type  I 
experiment  wise  error  rate;  and  (12)  time 
intervals  for  ground-water  sampling. 
Comments  also  were  received  in  many 
of  these  areas  on  the  proposed  subtitle 
D  rule  and  have  been  discussed 
previously  in  today's  notice.  Additional 
discussion  of  these  comments  is 
contained  in  the  preamble  to  the 
October  11, 1988  final  rule  which 
outlines  statistical  methods  for 
evaluating  ground-water  monitoring 
data  from  hazardous  waste  facilities  (53 
FR  39720). 

Today's  rule  incorporates  one 
additional  provision  of  the  final  subtitle 
C  statistical  procedures  rule  that  was 
not  specifically  included  in  the  proposed 
subtitle  D  rule.  In  the  proposed  subtitle 
C  rule,  the  Agency  invited  public 
comment  on  the  methods  available  for 
analyzing  data  where  the  background 
level  of  a  constituent  is  either  below  the 
detection  limit  of  the  analytical  method 
used  or  is  recorded  as  a  trace  level  of 
the  constituent.  The  proposed  subtitle  D 
rule  required  the  owner  or  operator  to 
evaluate  different  ways  of  dealing  with 
values  below  the  limit  of  detection  and 
choose  the  one  that  is  most  protective  of 
human  health  and  the  environment. 

Several  commenters  to  the  subtitle  C 
rule  requested  EPA  to  consider 
establishing  national  baseline  values  for 


compounds  that  do  not  occur  naturally 
in  ground  water,  and  as  a  result  are 
frequently  recorded  as  below  the  limit  of 
analytical  detection  in  background 
monitoring  wells.  Specifically,  the 
commenters  suggested  that  EPA  conduct 
a  round-robin  study  involving  several 
different  certified  chemical  laboratories 
to  establish  national  baseline  values  for 
these  compounds. 

The  Agency  did  not  establish  national 
baseline  values  for  each  constituent  in 
the  final  subtitle  C  rule,  but  instead, 
required  that  the  statistical  method 
chosen  include  procedures  to  evaluate 
data  that  are  below  the  limit  of 
analytical  detection.  The  Agency  also 
added  the  requirement  that  any 
practical  quantitation  limit  (PQL)  used 
must  be  the  lowest  concentration  level 
that  can  be  reliably  achieved  with 
specified  Umits  of  precision  and 
accuracy  during  routine  laboratory 
operating  conditions  that  are  available 
to  the  facility. 

Accordingly,  EPA  has  added  the  same 
requirement  to  §  258.53(h)(5)  of  today's 
final  rule.  Appendix  II  of  today's  final 
rule  lists  the  method-specific  PQL  for 
each  constituent.  These  PQLs  are  the 
Agency's  best  estimate  of  the  practical 
sensitivity  of  the  applicable  method  for 
RCRA  ground-water  monitoring 
purposes. 

On  July  9, 1987,  the  Agency  published 
a  final  nUe.  "List  (Phase  I)  of  Hazardous 
Constituents  for  Ground-Water 
Monitoring"  (52  FR  25942;  July  9. 1987) 
listing  practical  quantitation  limits 
(PQLs)  for  specified  analytical  methods 
capable  of  detecting  Appendix  IX 
parameters.  The  PQLs  were  estabfished 
from  "Test  Methods  for  Evaluating  Solid 
Waste"  (SW-846).  SW-846  is  the 
general  RCRA  analytical  methods 
manual,  currently  in  its  third  edition. 
The  PQLs  listed  there  and  in  Appendix 
II  of  today's  final  rule  represent  EPA's 
best  estimate  in  1986  of  the  lowest 
concentrations  of  analyses  in  ground 
water  that  can  be  reliably  determined 
within  specified  limits  of  precision  and 
accuracy  by  the  indicated  methods 
under  routine  laboratory  operating 
conditions.  These  numbers  do  not 
represent  a  determination  of  detection 
limits  in  other  matrices  (55  FR  22540-42; 
June  1, 1990).  The  PQLs  are  included  for 
guidance  purposes  only  and  are  not  part 
of  today's  regiJatory  requirements. 
Regulatory  authorities  may  find  PQLs 
useful  in  checking  on  a  laboratory's 
performance  and  in  evaluating 
analytical  methods.  A  background 
document  containing  information  about 
analytical  methods  and  their  established 
PQLs  can  be  found  in  the  docket  for  this 
rulemaking. 


f.  Sample  Filtration 

Many  commenters  questioned 
whether  the  Agency  was  requiring 
owners  or  operators  to  measure 
dissolved  (filtered  samples)  or  total 
concentrations  (unfiltered  samples)  of 
constituents  in  ground  water.  As 
discussed  below,  the  Agency  believes 
that  samples  should  not  be  field-filtered 
prior  to  laboratory  analysis. 

During  ground-water  sampling,  every 
attempt  should  be  made  to  minimize 
changes  in  the  chemistry  of  the  sample 
that  may  result  in  a  non-representative 
view  of  the  subsurface  environment.  A    ■ 
sample  that  is  exposed  to  the 
atmosphere  as  a  result  of  field  filtering 
is  very  likely  to  lose  a  significant 
amount  of  volatiles,  thereby  providing 
non-representative  monitoring  data. 
Further,  emulsion-trapped  organics  are 
lost  through  field  filtering.  Field 
filtration  of  groimd-water  samples  for 
metal  analyses  will  not  provide  accurate 
information  concerning  the  fnobility  of 
metal  contaminants.  Some  mobile  metal 
contaminants  may  move  through 
fractured,  Karstic,  and  porous  media, 
not  only  as  dissolved  species,  but  also 
as  precipitated  phases,  polymeric 
species,  or  adsorbed  to  inorganic  or 
organic  particles  (e.g.,  colloids)  that  are 
likely  to  be  removed  by  filtration. 

Therefore,  §  258.53(b)  of  today's  final 
rule  prohibits  MSWLF  owners  and 
operators  from  field  filtering  their 
ground-water  samples  in  all  cases.  The 
Agency  recognizes  however,  that  there 
are  certain  circumstances  where  it  is 
necessary  to  filter  or  centrifuge  the 
sample  under  controlled  conditions  in 
the  laboratory  prior  to  analysis  to 
prevent  instrument  damage.  Sample 
filtration  in  the  laboratory  is  permissible 
if,  after  acid  digestion,  insoluble 
materials  (e.g.,  silicates)  remain  and 
could  clog  the  instrument  nebulizer.  If 
this  step  is  necessary,  the  filter  and 
filtering  apparatus  must  be  thoroughly 
cleaned  and  prerinsed  with  dilute  nitric 
acid.  Laboratory  personnel  should 
consult  SW-846  for  information 
concerning  these  procedures. 

The  Agency  would  like  to  note  that 
background  concentrations  also  will  be 
established  on  the  basis  of  unfiltered 
samples  (as  are  MCLs)  thereby 
providing  a  consistent  comparative 
basis  for  data  evaluation  between 
background  and  downgradient 
monitoring  wells. 

b.  Section  258.54    Detection  Monitoring 

The  proposed  rule  set  forth  a  list  of 
parameters  that  were  to  be  monitored  at 
least  semiannually  (Phase  I  monitoring) 
as  the  primary  means  of  detecting 
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ground- water  contamination  during  the 
active  life  and  closure  of  a  unit  The 
actual  mooitoring  frequency  used  was  to 
be  based  on  the  ground-water  flow  rate 
and  the  resource  value  of  the  aquifer. 
During  post-closure  care,  however,  the 
proposed  rule  allowed  the  State  to  set  a 
different  minimum  frequency  on  a  site- 
specific  basis.  The  proposed  monitoring 
parameters  included  major  cations, 
major  anions,  metals,  cyanide,  and  46 
volatile  organic  compounds  (VOCs). 

The  proposed  rule  required  that  an 
owner  or  operator  expand  the  Phase  I 
monitoring  program  to  Phase  II 
monitoring  when  two  or  more  of 
parameters  (1)  to  {\5),  any  one  or  more 
of  parameters  (16)  to  (24).  or  any  of  the 
VOCs  listed  in  appendix  I  were  detected 
at  levels  that  significantly  differed  from 
background  levels.  When  this  occurred, 
the  owner  or  operator  was  required  to 
notify  the  State  of  the  statistically 
significant  finding  within  14  days  and 
implement  Phase  II  monitoring  within  90 
days  or  an  alternative  time  period 
approved  by  the  State.  Prior  to 
implementing  Phase  II  monitoring,  the 
owner  or  operator  could  demonstrate  to 
the  State  that  an  error  in  sampling  and 
analysis  occurred  or  that  the 
contamination  resulted  from  a  source 
other  than  the  MSWLF. 

The  Agency  received  extensive 
comments  on  the  Phase  I  monitoring 
program.  The  majority  of  the 
commenters  addressed  the  list  of 
monitoring  parameters.  Additionally, 
other  commenters  addressed  the 
samphng  and  analysis  procedures,  the 
Phase  II  monitoring  trigger,  and  the 
monitoring  frequency.  These  comments 
are  discussed  below. 

a.  Monitoring  List 

The  Agency  proposed  a  list  of 
monitoring  parameters  that  the  Agency 
believed  provided  a  reliable  means  of 
detecting  the  possible  presence  of 
releases  from  MSWLFs  while  avoiding 
imnecessary  analytical  costs  to  the 
regulated  community.  The  major  cations 
and  anions  that  were  on  the  Phase  I 
parameter  list  are  those  used  to  classify 
groimd  water  into  geochemical  facies. 
The  proposed  parameters  consisted  of: 

(1)  Ammonia  (as  Ny, 

(2)  Bicarbonate  (HCO»); 

(3)  Calcium; 

(4)  Chloride; 

(5)  Iron; 

(6)  Magnesium; 

(7)  Manganese  (dissolved); 
(a)  Nitrate  (as  N); 

(9)  Potassium; 

(10)  Sodium; 

(11)  Sulfate; 

(12)  Chemical  Oxygen  Demand  (OX)); 

(13)  Total  Dissolved  Solids  (TDS); 


(14)  Total  Organic  Carbon  (TOC); 

(15)  pH; 

(16)  Arsenic: 

(17)  Barium; 

(18)  Cadmium; 

(19)  Chromium; 

(20)  Cyanide; 

(21)  Lead: 

(22)  Mercury; 

(23)  Selenium; 

(24)  Silver,  and 

(25)  The  48  VOCs  listed  in  appendix  L 
In  the  preamble  to  the  proposed  rule. 

the  Agency  invited  public  comment  on 
this  list  of  Phase  I  monitoring 
parameters.  Five  commenters  supported 
the  list  of  proposed  parameters; 
however,  the  majority  of  commenters 
felt  the  list  was  too  extensive  for  routine 
monitoring  and  suggested  it  be  reduced. 
They  contended  that  the  amount  of 
required  sampling  would  not  only 
overwhelm  MSWLF  owners  and 
operators  who  would  perform  and  fund 
analyses,  but  also  would  overwhelm  the 
States  who  would  need  to  devote  time 
for  data  review  and  analysis. 

In  contrast,  several  commenters 
suggested  additions  to  the  Phase  1 
monitoring  list  Spedfically,  commenters 
suggested  adding  tetrachloroethylene, 
which  is  currendy  regulated  under  die 
Safe  Drinking  Water  Act  alkalinity  (as 
CaCOs),  water  temperature  (to  aid  in 
chemical  conversions),  radioactive 
contaminants,  specific  conductance, 
carbonate,  fecal  bacteria,  biological 
oxygen  demand  (BOD),  organic  nitrogen, 
and  total  Kjeldahl  nitrogen. 

The  Agency  reevaluated  the  list  of 
detection  monitoring  parameters  in 
resi>onse  to  these  comments.  The 
Agency  proposed  the  use  of  48  VOCs  as 
indicator  parameters  because  analyses 
of  available  data  show  that  VOCs  are 
more  mobile  than  many  other  organic 
compounds.  These  compounds  are  fairly 
soluble  in  water  and  have  low  molecular 
weights,  both  of  which  lead  to  enhanced 
mobility  in  ground  water.  Further,  VOCs 
do  not  tend  to  have  a  high  sorptive 
potential  on  to  matrix  aquifer  material 
Therefore,  the  Agency  believes  that 
volatile  organics  would  be  among  the 
best  indicators  for  early  detection  of  a 
release  and  has  retained  them  in 
appendix  L 

Commenters  generally  supported 
detection  monitoring  for  VOCs  but 
requested  that  seven  chemicals  be 
deleted  from  Appendix  I  because  of 
analytical  problems: 
bromochloromethane,  4- 
bromofluorobenzene.  1.4- 
difluorobenzene,  ethanoL  2-chloroethyl 
vinyl  ether,  ethyl  methacrylate.  and 
dichlorodifluoromethane.  The  Agency 
agrees  that  these  chemicals  should  be 
deleted  from  detection  monitoring. 


except  for  bromochloromethane.  This 
chemical  is  amenable  to  analysis  by 
EPA  Methods  8021  and  8260.  It  is  often 
used  as  an  internal  standard,  but  the 
Agency  beheves  that  other  standards 
are  availabb.  Two  chemicals,  4- 
bromofluorobenzene  and  1.4- 
difluorobenzene,  were  deleted  because 
they  are  used  as  internal  standards  for 
mass  spectrometry  determination.  Four 
others  were  deleted  for  the  following 
reasons;  Etbanol.  because  it  does  not 
purge  adequately  in  the  purge-trap- 
desorb  technique:  2-chloroethyl  vinyl 
ether,  because  of  poor  purging  and 
instability  of  standard  solutions;  ethyl 
methacrylate.  for  which  conflicting 
information  has  been  received  regarding 
reliability  of  determination  in  routine 
VOC  screening  analysis;  and 
dichlorodifluoromethane.  because  it  is 
the  only  analyze  in  this  group  that 
requires  charcoal  in  the  trap  and  the 
charcoal  can  reduce  sensitivity  to  other 
Appendix  I  analyses.  The  rationale  and 
data  supporting  each  deletion  is 
discussed  fully  in  background 
documents  to  this  role. 

Eight  chemicals  are  added  to  the 
proposed  VOCs  listed  in  Appendix  I  by 
today's  final  rule:  1.2-dibromo-3- 
chloropropane;  U-dibromoethane;  o- 
dichlorobenzene;  p-dichlorobenzene:  1.2- 
dichloropropane:  1,1,1,2- 
tetrachloroethane,  tetrachloroethylene; 
and  ci»-1.2-dichloroethylene.  The  first 
seven  are  in  both  the  RCRA  hazardous 
waste  constituent  list  (Appendix  VIII  of 
40  CFR  Part  261),  and  the  ground-water 
monitoring  list  (Appendix  LX  of  40  CFR 
Part  264).  The  ci»-l,2-dichloroeUiylene  is 
in  Appendix  VIII  as  an  unspecified 
isomer  and  is  included  specifically 
among  VOCs  proposed  for  addition  to 
the  National  Primary  Drinking  Water 
RegulaUons  by  EPA  in  May  1989  (54  FR 
22062)  under  the  Safe  Drinking  Water 
Act  Today's  rule  amends  appendix  I  to 
include  each  of  these  constituents 
because  the  Agency  believes:  (1)  These 
constituents  may  be  present  in 
MSWLFs;  (2)  each  of  these  constituents 
is  of  concern  in  the  protection  of  human 
health  and  the  environment  and  (3) 
their  addition  to  Appendix  I  will 
increase  the  ability  to  detect  potential 
migration  of  contaminants  to  the  ground 
water  from  MSWLFs.  However. 
including  these  constituents  on  the 
detection  monitoring  Ust  will  not 
increase  the  monitoring  cost  to  MSWLF 
owners  and  operators  because  all  of  the 
added  VOCs  can  be  identified  with  the 
same  analytical  method  (Method  8260) 
as  can  be  used  to  identify  the  other 
VOCs  listed  in  Appendix  I.  Therefore, 
the  owner  or  operator  will  be  better  able 
to  monitor  the  ground  water,  while 
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incurring  no  additional  costs.  Appendix 
I  of  today's  final  rule  now  contains  47 
VOCs. 

A  number  of  commenters  suggested 
that  EPA  limit  the  number  of  VOCs 
required  for  analysis  to  a  single 
analytical  method.  Several  commenters 
requested  that  the  list  be  limited  to 
those  VOCs  that  can  be  analyzed  by 
EPA  Methods  601,  602.  and  624.  One 
commenter  implied  that  EPA  Method 
8240  be  recommended.  In  response  to 
these  comments,  the  VOCs  on  today's 
final  Appendix  I  Hst  are  amenable  to  a 
single  method.  The  Agency  believes  that 
Method  8260  (capillary  column)  is  the 
preferred  scanning  method  for  all  of  the 
VOCs  on  Appendix  I  because  of  its 
ability  to  analyze  for  a  large  number  of 
compounds;  however,  the  Agency  is  not 
requiring  a  specific  method  in  today's 
final  rule. 

The  proposed  rule  identified  eight 
metals  to  be  analyzed  during  the  first 
phase  of  monitoring:  Arsenic,  barium, 
cadmium,  chromium,  lead,  mercury, 
selenium,  and  silver.  Several 
commenters  suggested  that  the  metals 
be  removed  from  monitoring,  though  one 
commenter  suggested  the  list  of  metals 
be  expanded  to  include  copper,  nickel, 
and  zinc.  Most  commenters  implied  that 
the  metals  should  be  deleted  because  of 
their  lower  mobility.  While  the  Agency 
agrees  that  metals  are  less  mobile  than 
the  VOCs  and  that  they  may  be  less 
significant  in  indicating  a  release  from  a 
newer  MSWLF  than  the  VOCs.  the 
Agency  believes  that  the  metals  pose 
serious  threats  to  human  health  and  to 
the  environment.  Recent  scientific 
studies  (available  in  the  docket  for  this 
rule)  have  shown  that  metals  may 
undergo  a  facilitated  transport 
phenomenon  through  sorption  to 
colloidal  particles.  This  process  makes 
metals  more  mobile  in  ground-water 
than  previously  thought.  Further,  since 
the  geochemipal  parameters  have  been 
eliminated,  the  metals  will  provide  a 
direct  indicator  for  inorganic  releases  to 
the  ground  water.  Therefore,  the  Agency 
requires  monitoring  for  specified  metals 
in  appendix  I  of  today's  final  rule. 

The  Agency  has,  however,  revised  the 
list  of  metals  for  detection  monitoring.  In 
response  to  comments,  the  Agency  has 
added  copper,  nickel  and  zinc.  The 
Agency  has  also  added  antimony, 
beryllium,  cobalt,  thallium,  and 
vanadium  to  the  required  metals  in 
appendix  I.  The  Agency  added  these 
eight  metals  to  the  detection  monitoring 
list  because  they  are  representative  of 
MSWLF  leachate.  Additionally,  all  of 
the  metals  are  amenable  to  the  same  ICP 
scan,  and  will  not  significantly  increase 
the  cost  of  the  monitoring  requirements. 


The  rationale  and  data  supporting  the 
use  of  these  parameters  is  discussed 
fully  in  background  documents  to  this 
rule. 

The  Agency  notes  that  merciuy  and 
cyanide  were  originally  proposed  as 
constituents  for  detection  monitoring. 
However,  neither  are  amenable  by  the 
ICP  scan  method  and  thus  both  require 
separate  analytical  methods.  The 
Agency  does  not  have  specific 
information  indicating  that  their 
addition  to  appendix  I  would  improve 
the  ability  to  detect  a  release  from  a 
MSWLF;  therefore,  in  today's  final  rule, 
EPA  is  not  requiring  analysis  of  these 
two  compounds  during  routine  detection 
monitoring.  However,  because  of 
potential  threats  posed  by  cyanide  and 
mercury,  they  have  been  retained  on 
appendbc  II  and  are  required  for 
analysis  during  assessment  monitoring 
to  determine  their  presence  in  ground 
water. 

A  number  of  commenters  supported 
the  use  of  the  inorganic  geochemical 
parameters  that  were  included  on  the 
proposed  list  of  appendix  I  parameters 
(parameters  1  through  15).  "The  majority 
of  these  commenters  indicated  that 
these  parameters,  or  a  subset  of  them, 
provide  the  best  indication  of  a  release 
from  the  MSWLF  and  can  be 
economically  analyzed.  One  commenter 
indicated  that  they  have  witnessed  a 
long  history  of  ground-water  monitoring 
at  MSWLFs  and  found  that  the 
geochemical  parameters  performed  well 
as  indicators  of  a  release  to  ground 
water.  Several  commenters  however, 
objected  to  the  commonly  and  naturally 
occurring  inorganic  geochemical 
parameters  that  were  included  on  the 
list.  These  commenters  alleged  that 
these  constituents  exhibit  natural  spatial 
and  temporal  variability  and  may 
falsely  indicate  releases. 

After  careful  consideration  of  these 
comments,  EPA  has  decided  against 
requiring  the  use  of  geochemical 
parameters  in  detection  monitoring 
(appendix  I)  for  several  reasons.  Eleven 
of  the  proposed  parameters  are 
naturally  occurring  in  soils  and  ground 
water.  The  remaining  four  parameters, 
COD.  IDS.  TOC.  and  pH.  are  common 
test  parameters  that  are  not  specific  to 
any  one  element  or  class  of  man-made 
chemicals.  Moreover,  the  Agency  notes 
that  natural  variability  (both  temporal 
and  spatial)  of  the  geochemical 
parameters  is  extremely  difficult  to 
characterize,  especially  in 
heterogeneous  hydrogeologic  settings. 
This  could  lead  to  an  excessive  number 
of  false  positives  and  false  negatives 
during  detection  monitoring.  Also, 
changes  in  the  geochemical  parameters 


have  not  been  correlated  with  fate  and 
transport  characteristics  of  hazardous 
constituents  from  MSWLFs.  Finally,  the 
analytical  costs  associated  with 
monitoring  a  large  suite  of  geochemical 
parameters  (e.g.,  fifteen,  as  listed  in  the 
proposed  rule]  may  significantly  exceed 
the  cost  of  an  analytical  scan  method 
(e.g.,  inductively  coupled  plasma  (ICP) 
emission  spectroscopy  for  metals),  that 
has  the  capability  of  providing 
information  on  many  more  hazardous 
constituents.  For  these  reasons,  the 
Agency  did  not  retain  the  proposed 
geochemical  parameters  in  appendix  I  of 
today's  final  rule.  However,  in  response 
to  the  relatively  large  number  of 
commenters  in  support  of  the 
geochemical  parameters,  the  Agency  is 
allowing  approved  States  the  flexibility 
to  use  the  geochemical  parameters  in 
lieu  of  some  or  all  of  the  heavy  metals 
on  a  site-specific  basis.  This  flexibility 
will  be  discussed  below. 

One  commenter  suggested  creating 
different  lists  of  indicators  for  various 
waste  types.  However,  the  Agency  does 
not  believe  that  wastes  in  all  MSWLFs 
can  be  characterized  as  homogenous. 
The  various  lists  would  place  an 
increased  burden  on  the  owner  or 
operator  to  characterize  the  waste  in  the 
landfill  in  order  to  choose  a  specific  list 
of  monitoring  parameters.  Therefore. 
EPA  believes  that  one  comprehensive 
monitoring  list  is  appropriate.  The 
Agency  realizes  that  it  is  difficult  to 
create  a  detection  monitoring  list  that  is 
capable  of  identifying  every  possible 
release.  Therefore,  the  Agency 
developed  a  minimum  list  that  should  be 
able  to  detect,  with  reasonable 
confidence,  nearly  every  type  of  release 
from  a  MSWLF  while  considering  the 
practicable  capability  of  the  regulated 
community.  This  list  of  parameters,  as 
specified  in  appendix  I,  includes  the  15 
metals  and  47  volatile  organic 
compounds  discussed  above. 

It  is  possible  to  analyze  all  of  the 
required  detection  monitoring 
constituents  in  appendix  I  by  using  only 
two  analytical  "scan"  methods;  a  gas 
chromatographic/mass  spectroscopic 
procedure  (GC/MS)  for  the  volatile 
organic  analyses  and  inductively 
coupled  plasma  emission  spectroscopy 
(ICP)  for  the  metals.  EPA  is  not, 
however,  requiring  the  use  of  the  GC/ 
MS  or  the  ICP  spectroscopy.  The  Agency 
believes  these  methods  involve  high 
identification  reliabihty,  although  they 
are  not  the  only  or  necessarily  the  best 
methods  for  achieving  the  lowest 
detection  limits  for  any  specific  analyze. 
The  Agency  has  considered  the 
practicable  capability  of  the  regulated 
community  in  selecting  the  constituents 
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for  detection  monitoring  and  believes 
that  the  final  appendix  I  list  is  sufficient 
to  protect  human  health  and  the 
environment  while  avoiding 
unnecessary  analytical  costs. 

Due  to  the  self-implementing  nature  of 
today's  final  rule,  the  Agency  believes  it 
is  necessary  to  identify  a  minimum  set 
of  parameters  for  detection  monitoring. 
However,  in  response  to  a  number  of 
comments  that  were  received,  the 
Agency  is  allowing  approved  States  to 
specify  a  set  of  indicator  parameters  for 
detection  monitoring  on  a  site-specific 
basis.  To  provide  approved  States  with 
additional  flexibility,  S  258.54(a)(1)  of 
the  final  rule  allows  an  approved  State 
to  remove  constituents  from  the 
detection  monitoring  list  if  it  can  be 
determined  by  an  approved  State  that  a 
constituent  is  not  reasonably  expected 
to  be  in,  or  derived  from,  the  waste 
contained  in  a  MSWLF  unit.  The  Agency 
believes  that  an  approved  State  would 
delete  parameters  from  the  detection 
monitoring  list  only  in  rare  instances 
where  the  owner  or  operator  of  the 
MSWLF  can  demonstrate  definitive 
knowledge  of  the  nature  of  the  waste 
being  disposed  in  the  landfill.  This  may 
occur  where  the  chemistry  of  the  waste 
is  uniform  (homogeneous]  throughout, 
such  as  in  municipal  waste  combustion 
(MWCj  ash  monofills.  Additionally,  an 
owner  or  operator  of  a  new  MSWLF 
who  maintains  accurate  records  of 
waste  placed  in  the  landfill  (via  a 
comprehensive  waste  analysis  plan) 
may  be  able  to  show  the  unlikelihood  of 
certain  constituents  appearing  in 
leachate  emerging  from  the  landfill.  In 
these  situations,  an  approved  State  may 
conclude  that  some  of  the  appendix  I 
constituents  are  not  appropriate  for 
ground-water  monitoring  at  that 
MSWLF.  This  variance  is  not  available 
to  MSWLFs  in  non-approved  States  due 
to  the  self-implementing  nature  of 
today's  final  rule. 

In  addition,  S  258.54(a)(2)  of  today's 
rule  allows  the  Director  of  an  approved 
State  to  establish  an  alternative  Ust  of 
inorganic  indicator  parameters  for  a 
MSWLF  unit  to  be  used  in  lieu  of  some 
or  all  of  the  heavy  metals  (parameters  1 
through  15  in  Appendix  I)  if  the 
alternative  parameters  provide  a 
rehable  indication  of  inorganic  releases 
from  the  MSWLF  unit  to  groiind  water. 
In  determining  the  alternative 
parameters,  the  Director  must  consider 
the  factors  outlined  in  S  258.54(a)(2)  (i)- 
(iv).  Although  the  Agency  generally  feels 
that  geochemical  parameters  may  not  be 
the  best  indicators  of  a  landfill  release 
(for  reasons  discussed  earlier  in  this 
appendix),  the  Agency  feels  that  the 
geochemical  parameters  may  be 


reasonable  indicators  in  those  instances 
where  natural  background  levels  are  not 
so  high  as  to  mask  the  detection  of  a 
statistically  significant  release  or  where 
there  is  minimal  natural  spatial  and 
temporal  variability  in  the  geochemical 
parameters.  EPA  would  like  to  stress 
that  (1)  this  alternative  list  may  only  be 
granted  by  an  approved  State  on  a  site- 
specific  basis  because  ground-water 
chemistry  may  vary  from  site  to  site 
within  a  State;  (2)  the  alternative  list 
may  contain  both  metals  and 
geochemical  parameters  because  a 
complete  replacement  of  metals  with 
geochemical  parameters  may  not  be 
protective  in  all  instances;  and  (3)  this 
alternative  list  does  not  allow  removal 
of  the  volatile  organic  constituents 
(parameters  16  through  62  appendix  I). 

b.  Monitoring  Frequency 

The  Agency  requested  comments  on 
the  minimum  semiannual  monitoring 
frequency  for  Phase  I  presented  in  the 
proposed  rule.  The  proposal  required 
Phase  I  ground-water  monitoring  at  least 
semiannually  during  the  active  life  and 
closiu-e  of  a  unit.  The  actual  monitoring 
frequency  required  by  States  was  to  be 
based  on  the  ground  water  fiow  rate  and 
the  resource  value  of  the  aquifer.  During 
post-closure  care,  however,  the 
proposed  rule  allowed  States  to  set  a 
different  minimum  frequency  on  a  site- 
specific  basis. 

The  Agency  received  varied 
comments  on  the  proposed  minimum 
semiannual  monitoring  frequency.  A  few 
commenters  supported  the  minimum 
semiannual  monitoring  frequency  while 
one  commenter  suggested  that 
monitoring  be  required  quarterly. 
Several  commenters  suggested  that  the 
minimum  semiannual  monitoring 
frequency  was  excessive  and  requested 
only  aimual  monitoring.  A  number  of 
commenters  favored  allowing  owners 
and  operators  to  demonstrate  an 
appropriate  sampling  frequency  for  their 
facility  based  on  the  flow  rate  within  the 
underlying  aquifer.  Finally,  some 
commenters  supported  a  phased 
approach  for  Phase  I  monitoring.  This 
scheme  would  allow  owmers  and 
operators  to  monitor  semiannually  for  a 
subset  of  the  parameters  (e.g..  the 
geochemical  parameters)  and  monitor 
annually,  or  less  frequently,  for  the 
remaining  parameters  (e.g.,  the  metals  or 
VOCs). 

The  Agency  originally  proposed,  a 
semiannual  monitoring  minimum  to 
prevent  large  volumes  of  ground  water 
from  being  contaminated  due  to 
inaccurate  measurements  or  unexpected 
variability  In  ground-water  flow 
velocities.  The  Agency  recognizes  that 
across  the  United  States,  ground-water 


flow  velocities  can  range  from  several 
feet  to  greater  than  2,000  feet  per  year. 
In  some  geographic  areas,  a  minimum 
annual  monitoring  frequency  could 
allow  contamination  to  travel 
considerable  distances  before  detection. 
In  areas  with  low  ground-water  flow 
velocities,  the  Agency  recognizes  that 
quarterly  monitoring  could  be  overly 
burdensome.  The  Agency  believes  that 
the  semiarmual  minimum  monitoring 
frequency  strikes  a  balance  between 
protection  of  human  health  and  the 
environment  and  tha  practicable 
capability  of  the  regulated  community. 
This  also  is  the  minimum  monitoring 
frequency  required  for  hazardous  waste 
disposal  facilities  (40  CFR  part  264 
subpart  F).  In  addition,  due  to  the  self- 
implementing  nature  of  today's  final 
rule,  the  Agency  believes  it  is  necessary 
to  set  a  minimum  monitoring  frequency. 
Therefore,  today's  rule  requires  a 
minimum  of  semiarmual  detection 
monitoring  for  owners  and  operators  in 
States  with  unapproved  programs. 

The  Agency  realizes,  however,  that 
the  need  to  vary  monitoring  frequency 
may  make  sense  in  certain  situations 
and  should  be  evaluated  on  a  site- 
specific  basis.  The  sampling  frequency 
chosen  by  the  MSWLF  must  be 
sufficient  to  protect  human  health  and 
the  environment  (§  258.53(c)].  For 
example,  depending  on  the  flow  rate  of 
the  ground  water  and  the  resource  value 
of  the  aquifer,  less  frequent  monitoring 
may  be  allowable  or  more  frequent 
monitoring  may  be  necessary.  For  this 
reason,  the  Agency  is  allowing  approved 
States  to  specify  an  alternate  frequency 
for  repeated  sampling  and  analyses  for 
appendix  I  constituents  during  the  active 
life  (including  closure)  considering  the 
following  factors:  (1)  Lithology  of  the 
aquifer  and  unsatiirated  zone;  (2) 
hydraulic  conductivity  of  the  aquifer 
and  unsaturated  zone;  (3)  ground-water 
flow  rates:  (4)  minimum  distance 
between  upgradient  edge  of  the  MSWLF 
unit  and  downgradient  monitoring  well 
screen;  and  (5)  resource  value  of  the 
aquifer.  However,  the  minimum 
frequency  during  the  active  life 
(including  closure)  must  be  no  less  than 
aimual.  Additionally,  because  there  may 
be  a  lower  probability  of  releases  from  a 
closed  MSWLF,  the  Agency  also  is 
continuing  to  allow  approved  States  to 
set  alternative  frequencies  for 
monitoring  during  the  post-closure  care 
period  based  on  the  above-mentioned 
factors. 

Finally,  the  Agency  considered  the 
monitoring  schemes  suggested  by 
commenters  whereby  owners  and 
operators  would  monitor  semiannually 
for  a  subset  of  the  monitoring 
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parameters  and  iBonitor  less  frequently 
for  the  remainder.  The  Agency  believes 
that  this  approach  would,  in  a  tense, 
create  a  complicated  three-phased 
monitoring  program.  As  discussed 
earlier,  the  majority  of  commenters 
requested  that  the  final  rule  be 
simpliHed.  The  Agency,  therefore,  has 
attempted  to  simplify  all  aspects  of 
today's  final  rule  while  ensuring  that  the 
requirements  are  adequate  to  protect 
human  health  and  the  environmc  at  For 
this  reason,  the  Agency  did  not 
incorporate  the  monitoring  schecies 
suggested  by  these  commenters. 

c.  Assessment  Monitoring  Trigger 

The  proposed  rule  required  the  owner 
or  operator  to  initiate  Phase  11 
monitoring  if  there  was  a  statistically 
significant  increase  over  background  (or 
decrease  in  the  case  of  pH)  for  two  or 
more  of  parameters  (1)  to  (15),  or  a 
statistically  significant  increase  over 
background  for  any  one  or  more  of 
parameters  (16)  to  (24)  or  any  of  the 
VOCs  listed  in  Appendix  I.  The  Agency 
chose  to  require  a  statistically 
significant  increase  (or  decrease)  in  two 
or  more  of  the  geochemical  parameters 
as  a  trigger  for  Phase  U  monitoring 
because  many  of  these  parameters  could 
be  elevated  by  human  activities  (e.g.. 
agriculture)  or  natural  geologic  end  soil 
variations. 

A  few  commenters  objected  tu  the 
triggering  mechanism  outlined  above 
because,  in  their  opinion,  it  i^ored  the 
geochemical  correlation  among  several 
.of  the  parameters.  They  asserted  that 
relying  on  statistical  changes  in  one  or 
two  of  the  indicator  parameters  would 
lead  to  false  positive  readings. 
Commenters  requested  that  the  Agency 
increase  the  number  of  parameters 
which  must  exceed  background  at  a 
statistically  significant  level. 

Because  the  Agency  deleted  the 
geochemical  parameters  from  today's 
final  rule,  the  Agency  believes  that  the 
commenters'  concerns  have  been 
addressed.  The  detection  monitoring 
parameters  provided  by  today's  final 
rule  do  not  exhibit  the  high  deg:  ecs  of 
spatial  variability  in  most 
hydrogeological  environments  as  do  the 
proposed  geochemical  paramet;rs. 
Therefore,  5  258.54(c)  of  today's  final 
rule  requires  an  owner  or  operfctor  to 
begin  assessment  monitoring  if  there  is  a 
statistically  significant  increase  over 
background  for  one  or  more  of  the 
constituents  listed  in  appendix  L 
Because  pH  has  been  deleted  from  the 
list  of  detection  monitoring  parameters, 
the  detenninatioD  of  a  statistically 
significant  decrease  does  not  require  an 
owner  or  operator  to  establish  an 
assessment  monitoring  program.  It 


should  be  noted  that  the  assessment 
monitoring  trigger  will  not  change  even 
if  the  Director  of  an  approved  State 
allows  the  use  of  geochemical 
parameters  in  lieu  of  some  or  aU  of  the 
heavy  metals.  In  the  situation  where  an 
owner  or  operator  suspects  that  a 
statistically  significant  increase  in  a 
geochemical  parameter  is  caused  by 
temporal  or  spatial  variability,  the 
owner  or  operator  will  have  to 
demonstrate  that  this  increase  was  due 
to  natural  variation  to  avoid  proceeding 
to  assessment  monitoring.  A  discussion 
of  this  demonstration  is  found  in  section 
(d)  below. 

d.  Response  to  Statisticany  Significant 
Increase 

Proposed  S  258.34(d]  required  that  an 
owner  or  operator  expand  the  Phase  I 
monitoring  program  to  Phase  11 
monitoring  when  two  or  more  of 
parameters  (1)  to  (15),  any  one  or  more 
of  parameters  (16)  to  (24).  or  any  of  the 
VOCs  listed  in  Appendix  I  were 
detected  at  levels  that  significantly 
differed  from  background  levels.  At  the 
point  that  Phase  II  monitoring  was 
triggered,  the  owner  or  operator  was  to 
notify  the  State  of  this  finding  within  14 
days,  and  was  to  begin  a  Phase  II 
monitoring  program  within  a  reasonable 
time  period  as  determined  by  the  State. 
Within  seven  days  of  triggering  Phase  II 
monitoring,  the  owner  or  operator  could 
notify  the  State  that  he  or  she  intended 
to  demonstrate  that  detection  of 
significant  changes  in  ground-water 
quaUty  during  Phase  I  monitoring  was 
caused  by  sampliag  or  analytical  error, 
or  caused  by  a  source  other  than  the 
MSWLF.  The  owner  or  operator  then 
had  90  days,  or  an  alternative  time 
period  approved  by  an  approved  State, 
in  which  tu  complete  this  demonstration. 
Such  a  demonstration  may  show  that 
false  positives  (i.e..  when  a  test 
incorrectly  shows  contamination  or  an 
increase  in  contamination)  were  caused 
by  errors  in  sampling  (e.g.,  improper 
decontamination  procedures  of  non- 
dedicated  bailers),  analysis  (e.g..  lab 
contamination  of  sample  «vith  internal 
standards  such  as  methylene  chloride), 
statistics  (e.  g..  false  positive  problems 
associated  with  many  comparisons), 
and/or  natural  variation  in  ground- 
water quality  (e.  g^  temperature  and 
spatial  variability).  If  the  demonstration 
proved  that  the  contamination  was  not 
from  the  MSWLF  or  was  based  on 
inaccurate  results,  the  owner  or  operator 
could  hah  Phase  II  monitoring. 

Many  commeaters  supported  the 
availability  of  this  demonstration 
provision.  One  commenter  stressed  that 
Phase  II  monitoring  should  not  be 
delayed  until  the  demonstration  is 


completed,  however,  because  of  the 
possibility  of  addittoaal  contamination. 
The  Agency  agrees  with  the  ooBunenter. 
Section  258.54(c)  (3)  of  today's  final  rule 
requires  the  owner  or  c^ierator  to  initiate 
an  assessment  monitoring  program  if^ 
after  90  days  of  determining  a 
statistically  significant  increase  over 
background  for  any  of  the  constituents 
listed  in  appendix  II,  the  owner/ 
operator  cannot  perform  a  successful 
demonstration,  "rhis  timeframe  was 
proposed  as  the  time  allowed  for  an 
owner  or  operator  to  complete  the 
demonstration  that  the  statistically 
significant  increase  resulted  from  a 
sampling  or  analysis  error  or  that 
contamination  resulted  from  a  source 
other  than  a  MSWLF.  Although 
approved  States  may  modify  the  90  day 
time  period  (§  258.50(g)),  the  90  day  cut- 
o^  now  sets  a  definitive  time  frame  for 
purposes  of  self-implementation  of 
today's  rule. 

A  few  commenters  requested  that  the 
time  allowed  for  making  the 
demonstration  be  extended  (e.  g..  to  180 
days).  They  asserted  that  it  would  take 
more  than  90  days  to  resample  and  have 
laboratories  conduct  new  analyses. 
They  further  added  that  it  would  teke 
more  than  90  days  to  conduct  field 
investigations  to  determine  that  another 
source  is  causing  the  contamination.  The 
Agency  recognizes  that  it  could  take 
more  than  90  days  to  make  the 
demonstration,  and  as  a  result, 
§  258.54(c)  (3)  of  today's  final  rule  does 
not  place  a  time  limit  for  owners  and 
operators  to  complete  the 
demonstration.  However,  if  after  90  days 
the  owner  or  operator  has  not  made  a 
successful  demonstration.  (8)be  must 
begin  an  assessment  monitoring 
program.  Any  owner  or  operator  may 
demonstrate  that  the  statistically 
significant  increase  resulted  irom  an 
error  in  sampling,  analysis,  stetistical 
evaluation,  or  natxiral  variation  in 
ground-water  quahty,  or  was  caused  by 
a  source  other  than  the  landfill,  but  this 
activity  does  not  waive  the 
responsibility  of  the  owner  or  operator 
to  establish  an  assessment  monitoring 
program  after  the  allotted  timeframe. 
Owners  and  operators  in  approved 
States  should  note  that  the  Director  of 
an  approved  Stete  may  modi^  the  90 
day  time  period  for  a  sucoessfiil 
demonstration  pursuai>t  to  S  258.50(g).  If 
the  demonstration  proves,  after 
assessment  monitoring  has  been 
initiated,  that  the  oontamiaaition  was  not 
from  the  MSWLF  or  was  based  on 
inaccurate  results,  the  owner  or  operator 
may  cease  assessment  monitoring  and 
return  to  detection  monltorii^.  If  the 
demonstration  is  auccessful,  the  owner 
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or  operator  is  required  by  §  258.54  (c)  (3) 
to  place  a  notice  in  the  operating  record. 
Today's  final  rule  no  longer  requires  the 
owner  or  operator  to  notify  the  State  of 
his  or  her  intent  to  make  the 
demonstration  because  of  the  self- 
implementing  approach  of  the  final 
regulations.  However,  because  today's 
final  rule  is  self-implementing,  the 
owner  or  operator  must  have  the 
demonstration  certified  by  a  qualified 
ground-water  scientist. 

Several  commenters  also  requested 
that  the  timeframe  for  notifying  the 
State  of  a  statistically  significant 
increase  be  extended  (e.g.,  to  30  days). 
The  commenters  believe  that  the 
proposed  timeframes  place  an 
unnecessary  burden  on  the  owner  or 
operator  without  a  gain  in  protection  of 
human  health  and  the  environment. 
Although,  the  Agency  does  not  agree 
with  the  commenters  that  the  14  day 
timeframe  places  a  burden  on  owners 
and  operators,  the  Agency  has  decided 
that  States  should  have  the  flexibility  to 
set  their  own  time  frame  for  notification. 
Therefore,  today's  rule  requires  a  14  day 
period,  for  self-implementation 
purposes,  or  an  alternative  period 
designated  by  the  Director  of  an 
approved  States.  In  addition,  because  of 
the  need  to  provide  for  a  self- 
implementing  approach  to  today's  final 
rule,  owners  and  operators  are  required 
by  §  258.54(c)  (1)  to  also  place  a  notice 
in  the  facility's  operating  record  within 
14  days  of  finding  a  statistically 
significant  increase  over  back^ound  for 
one  or  more  of  the  constituents  listed  in 
appendix  I.  Again  the  Director  of  an 
approved  State  may  elect  to  modify  this 
time  frame. 

7.  Section  258.55  Assessment  Monitoring 

The  proposed  rule  required  initiation 
of  Phase  II  sampling  and  analysis  if  the 
owner  or  operator  determined  that  the 
ground  water  exhibited  significant 
increases  (or  decrease  in  the  case  of  pH) 
over  background  levels  for  two  or  more 
of  parameters  (1)  through  (15)  or  one  or 
more  of  parameters  (16)  through  (24)  or 
the  Appendix  I  VOCs.  The  purpose  of 
this  second  phase  of  groundwater 
monitoring  was  to  determine  the  nature 
and  extent  of  the  release  to  ground 
water.  Triggering  Phase  II  monitoring 
did  not  necessarily  indicate  a  threat  to 
human  health  and  the  environment. 
Rather,  entering  Phase  II  monitoring    ' 
signaled  the  need  to  analyze  for  a  more 
extensive  list  of  ground-water  analyses 
and  to  determine  if  any  of  these 
constituents  have  exceeded  health- 
based  trigger  levels. 

Proposed  §  256.55(c)  required  owners 
and  operators  in  Phase  II  monitoring  to 
sample  all  wells  and  analyze  those 


samples  for  all  constituents  identified  in 
appendix  II  to  determine  which 
constituents  were  present  at  levels 
statistically  significant  above 
background  concentrations.  This 
activity  was  to  be  completed  within  90 
days  of  triggering  Phase  II  monitoring  or 
an  alternate  time  period  approved  by 
the  State.  If  the  owner  or  operator 
determined  that  none  of  the  Appendix  II 
constituents  exceeded  background  at 
statistically  significant  levels,  pursuant 
to  i  258.54(d),  the  State  was  to 
determine  the  appropriate  frequency  for 
repeated  sampling  and  analysis  of  all 
appendix  II  constituents.  Section 
258.55(e)  of  the  proposed  rule  allowed 
the  owner  or  operator  to  return  to  Phase 

I  monitoring  if  no  constituents  were 
detected  above  background  levels 
during  a  specified  time  period.  The  State 
was  to  determine  an  appropriate  period 
of  time  to  require  the  owner  or  operator 
to  remain  in  Phase  II  monitoring,  based 
on  consideration  of  specified  factors, 
before  allowing  a  return  to  Phase  I. 

If  any  appendix  II  constituents  were 
detected  at  statistically  significant 
levels  over  background  in  either  the 
initial  or  repeated  testing,  the  owner  or 
operator  was  to  notify  the  State  within 
14  days  and  within  90  days,  and 
quarterly  thereafter,  sample  and  analyze 
for  those  constituents  present  above 
background.  The  State  aiso  was 
required  under  proposed  S  25d.55(d)  to 
specify  an  appropriate  frequency  for  a 
full  appendix  II  analysis  to  determine  if 
any  additional  constituents  had  entered 
the  ground  water  at  concentrations  that 
exceed  background  at  statistically 
significant  levels.  Proposed  5  258.55(g) 
required  the  owrner  or  operator  to  notify 
the  State  and  submit  a  report  on  the 
concentration  of  any  additional 
appendix  II  constituents  detected  above 
background  levels  within  14  days. 

If  any  of  the  appendix  II  constituents 
were  detected  at  a  statistically 
significant  level  above  the  ground-water 
trigger  level  established  under  proposed 
§  258.52,  the  ov^rner  or  operator  was  to 
notify  the  State,  assess  corrective 
measures  required  under  $  258.56,  and 
continue  Phase  II  monitoring.  Before 
assessing  potential  corrective  measures, 
the  owner  or  operator  could 
demonstrate,  under  S  258.55(h)  (4),  that  a 
source  other  than  the  landfill  was 
causing  the  contamination  or  that  the 
increase  resulted  from  sampling  or 
analytical  error. 

The  Agency  received  several 
comments  in  favor  of  eliminating  Phase 

II  monitoring  (now  assessment 
monitoring)  and  requiring  the  owner  or 
operator  to  implement  corrective  action 
once  statistically  significant  increases  of 


the  Phase  I  monitoring  parameters 
occurred.  These  commenters  believe 
that  Phase  II  monitoring  will  not  result 
in  increased  environmental  protection 
and  will  delay  remedial  activities.  They 
believe  that  the  elimination  of  Phase  II 
monitoring  will  lead  to  more  rapid 
implementation  of  corrective  action. 

The  Agency  believes  that  the  owner 
or  operator  must  determine  what 
contaminants  have  entered  the  ground 
water  and  understand  the  extent  of  the 
plume  to  develop  an  efficient  and 
effective  corrective  action  program.  The 
purpose  of  assessment  monitoring 
(Phase  II  monitoring)  is  to  evaluate, 
rather  than  detect,  contamination.  The 
Agency  believes  that  this  second  phase 
of  monitoring  is  essential  for  evaluating 
the  nature  and  extent  of  contamination 
and  has  retained  it  in  today's  final  rule. 

The  proposed  rule  did  not  require  the 
owner  or  operator  to  continue  Phase  I 
monitoring  after  triggering  Phase  II 
monitoring  requirements.  In  the 
preamble  to  the  proposed  rule,  the 
Agency  noted  that  States  may  require 
an  ov\mer  or  operator  to  continue 
occasional  monitoring  or  particular 
Phase  I  monitoring  parameters  during 
Phase  n  monitoring,  particularly  if  that 
State  has  established  corrective  action 
requirements  that  involve  those 
parameters.  Two  commenters  objected 
to  the  lack  of  continued  monitoring  and 
requested  the  Agency  to  require  Phase  I 
monitoring  to  continue  after  Phase  II 
monitoring  has  been  triggered.  Because 
of  the  need  to  provide  for  a  self- 
implementing  approach  to  today's  final 
rule,  the  Agency  agrees  that  it  is 
necessary  to  require  continued 
semiannual  monitoring  for  the  appendix 

I  constituents  during  assessment 
monitoring  (or  an  alternative  frequency, 
no  less  than  annual,  set  by  the  Director 
of  an  approved  State)  and  has  amended 
S  258.55(d)(2)  accordingly.  Similarly. 

S  258.56(b)  requires  the  owner  or 
operator  to  continue  monitoring  for 
appendix  I  constituents  along  with  the 
appendix  II  constituents  during  the 
evaluation  of  corrective  measures. 
The  Agency  received  numerous 
comments  on  S  258.55  of  the  proposed 
rule.  The  majority  of  the  comments 
received  were  on  the  list  of  constituents 
in  appendix  II.  Other  commenters 
addressed  the  following  areas:  Different 
phases  of  monitoring,  full  appendix  II 
analyses,  return  to  Phase  I  monitoring, 
background  determination  for  appendix 

II  constituents,  monitoring  frequency, 
and  notification  of  contamination,  to 
name  a  few.  These  comments,  along 
with  Agency  responses,  are  discussed 
more  fully  in  the  following  sections.  This 
section  also  addresses  comments  on  the 
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determination  of  the  ground-water 
protection  standard  originally  proposed 
in  S  2SS.57. 

a.  List  of  Constituents 

The  Agency  proposed  a  list  of 
appendix  II  constituents  that  were 
known  to  pose  a  risk  to  human  health 
and  the  environment  and  that  could 
potentially  migrate  to  ground  water.  The 
proposed  constituents  were  similar  to 
those  used  in  compliance  monitoring  at 
hazardous  waste  disposal  facilities 
under  subtitle  C  of  RCRA  (40  CFR  part 
265  appendix  IX).  Appendix  U,  as 
proposed,  included  almost  all  of  the 
appendix  IX  constituents,  plus 
additional  constituents  that  are  not 
included  on  appendix  IX  (e.g.,  Superfund 
indicators].  Several  of  the  constituents 
that  are  listed  in  appendix  IX.  also 
proposed  in  appendix  II.  are  suspected 
to  have  analytical  problems  and  the 
Agency  is  considering  their  removal 
from  the  appendix  IX  ground-water 
monitoring  list.  The  proposed  appendix 
II  list  was  chosen  because  any  of  the 
proposed  constituents  could  be  present 
"1  the  wide  variety  of  wastes  disposed 
at  MSWLF3  and  could  be  present  in 
qround  water  beneath  facilities  at  levels 
threatening  to  human  health  and  the 
environment. 

The  Agency  requested  comment  on 
the  proposed  list  of  246  appendix  II 
constituents.  In  general,  the  commenters 
thought  the  list  was  excessive  with  only 
one  conunenter  supporting  the  list  of 
constituents. 

Several  commenters  suggested  that 
the  appendix  II  parameters  instead  be 
selected  by  the  State  based  on  site- 
specific  factors  such  as  operational 
history  of  the  site,  the  type  of  waste 
accepted,  and  fffevious  analytical  data 
on  leachate  samples.  However,  as 
discussed  in  the  proposed  rule,  this 
approach  is  unworkable  for  sites  with 
no  leachate  collection  system  (including 
the  majority  of  existing  landfills). 
Additionally,  it  does  not  account  for 
degradation  processes  occurring  during 
constituent  migration  through  the 
unsaturated  tone  and  ground  water.  It 
would  require  periodic  resampling  of  the 
leachate  to  account  for  the  wide 
variations  in  leachate  composition  over 
time.  TTie  Agency  also  believes  that  it 
may  be  difficult  to  determine  the  types 
of  wastes  that  may  have  been 
historically  disposed  in  many  MSWLFs. 
However  in  response  to  these  comments 
requesting  a  site-specific  list,  the 
Agency  is  allowing  approved  States,  in 
S  258.55(b).  to  modify  the  list  of 
constituents  in  appendix  II  If  it  can  be 
determined  that  a  constituent  is  not 
reasonably  expected  to  be  in.  or  derived 
from,  the  waste  contained  in  the  unit. 


Approved  State  modification  of  the 
assessment  monitoring  parameter  list 
may  occur  only  in  rare  instances.  These 
circumstances  are  discussed  earlier  in 
this  preamble  with  regard  to 
modification  of  the  detection  monitoring 
list  of  parameters  (5  2S8.54{a)).  Under 
these  circumstances,  em  approved  State 
may  conclude  th&t  some  of  the  appendix 
n  constituents  are  not  appropriate  for 
ground-water  monitoring  at  that 
MSWLF. 

A  number  of  commenters  requested 
tfiat  the  Agency  develop  a  new  list  of 
monitoring  constituents  consisting  of 
compounds  that  have  been  identified  in 
MSWLF  leachate.  This  option  had  been 
considered  for  the  proposed  rule,  but 
was  rejected  because  of  limitations  of 
the  MSWLF  database.  As  explained  in 
the  proposed  rule,  EPA's  current  data  on 
59  landfills  identifies  112  compounds 
that  have  been  found  in  MSWLF 
leachate.  In  most  cases,  the  list  of 
constituents  analyzed  for  at  a  particular 
landfill  was  unknowm,  so  these  data 
may  not  indicate  the  full  range  of 
constituents  that  may  be  found  in 
MSWlf  leachate.  Further,  many  of 
these  compounds  present  analytical 
problems  or  require  specialized 
analytical  methods  making  them 
inappropriate  for  routine  analysis.  For 
these  reasons,  a  list  of  compounds 
limited  to  those  found  in  MSWLF 
leachate  was  not  proposed  and  has  not 
been  incorporated  into  today's  final  rule. 

In  response  to  the  criticisms  of  the 
commenters,  however,  the  Agency  did 
reevaluate  the  list  of  appendix  11 
constituents.  The  Agency  considered 
two  options  for  revising  appendix  II:  (1) 
Fmalizing  appendix  II  as  proposed;  and 
(2)  making  specific  additions  and 
deletions  fi-om  proposed  appendix  11.' 

The  first  option  considered  was 
finalizing  appendix  11  as  originally 
proposed.  This  would  have  resulted  in  a 
list  of  246  compoimds.  The  Agency 
chose  not  to  finalize  proposed  appendix 
II,  however,  based  on  consideration  of 
commenters'  objections.  In  particular, 
commenters  remarked  that  the  list 
contained  a  number  of  compounds 
which  either  could  not  be  measured 
using  existing  technology  or  presented 
analytical  problems.  Several 
commenters  also  objected  to  the 
naturally  occurring  compounds  on  the 
list  such  as  calcium,  magnesium,  and 
sodium. 

In  response  to  numerous  comments  on 
the  proposed  constituents,  the  Agency 
has  revised  appendix  II.  As  discussed 
below,  the  Agency  evaluated  specific 
additions  to  and  deletions  from 
proposed  appendix  II  and  adopted 
assessment  mcHiitoring  constituents 


similar  to  those  presently  listed  in 
appendix  IX  of  40  CFR  part  264. 
Appendix  II  is  not  identical  to  appendix 
IX  due  to  expected  proposed  revisions 
to  appendix  IX.  The  most  up-to-date 
information  concerning  analytical 
methods,  degradation  products, 
hydrolysis  products,  and  chemical 
properties  (i.e.,  adsorption  to  soil)  was 
used  to  develop  appendix  II,  and  also 
will  be  used  to  propose  consistent 
revisions  to  appendix  IX. 

For  several  reasons,  EPA  believes  that 
it  is  appropriate  for  constituents  on 
appendix  II  to  generally  be  consistent 
with  the  constituents  required  for 
compliance  monitoriiig  under  subtitle  C 
of  RCRA.  First,  hazardous  wastes  were 
routinely  disposed  of  in  municipal  sofid 
waste  landfills  before  the  amendments 
to  RCRA  were  promulgated  in  1980  (45 
FR  33154:  May  19. 1980).  Second, 
municipal  solid  waste  landfills  may  ' 
receive  hazardous  waste  from  small 
quantity  generators  (SQG)  and 
household  hazardous  waste  (HHW). 
Multiple  SQG's  and  multiple  sources  of 
HHW  may  collectively  result  in 
substantial  quantities  of  hazardous 
wastes  at  MSWLFs.  Further.  MSWLFs 
may  not  have  adequate  engineering 
controls  (e.g.,  either  a  natural  or 
synthetic  liner  and  a  leachate  collection 
system),  to  prevent  hazardous  wastes 
from  contaminating  ground  water.  For 
these  reasons,  the  Agency  believes  it  is 
appropriate  to  provide  for  consistency  in 
selecting  ground-water  monitoring 
analyses  for  both  solid  waste  and 
hazardous  waste  disposal  facilities. 

The  specific  additions  to  and 
deletions  from  proposed  appendix  11 
were  based  on:  (1)  The  feasibility  of 
determining  compounds  of  concern  in 
ground  water  by  standard  screening 
methods,  and  (2)  comparison  with  the 
ground-water  monitoring  list  for 
hazardous  waste  facifities.  Appendix  II 
as  finalized  consists  of  214  constituents. 

Fourteen  constituents  are  added  to 
proposed  appendix  II  by  today's  final 
rule.  Nine  of  these  constituents  currently 
are  required  for  compliance  monitoring 
for  hazardous  waste  facilities.  The 
remaining  constituents  have  been  added 
to  appendix  II  because  they  have  either 
been  detected  at  high  concentrations  in 
ground  water  samples  collected  from 
RCRA  subtitle  D  facilities  or  because 
they  are  likely  to  exist  in  the  variety  of 
wastes  managed  at  MSWLFs  and  are  of 
concern  in  the  protection  of  human 
health  and  the  environment.  The 
constituents  added  to  today's  final 
appendix  II  will  not  necessarily  add  to 
the  analytical  costs  of  ground-water 
monitoring;  however,  because  the 
additions  are  amenable  by  the  same 
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scan  methods  capable  of  completing  the 
final  appendix  II  analysis.  The 
constituents  added  by  today's  final  rule 
are  presented  in  Table  I.  Specific 
reasons  for  each  of  the  additions  are 
contained  in  the  background  document 
for  today's  final  rule. 

Thirty-nine  constituents  on  proposed 
appendix  II  have  been  deleted  by 
today's  final  rule.  The  iist  of  deleted 
constituents  is  presented  in  Table  2. 
Several  commenters  suggested  that 
several  metals  on  appendix  II  could  be 
found  naturally  in  ground  water,  and. 
therefore,  should  not  be  used  fbr 
assessment  monitoring.  The  Agency 
agrees  with  the  commenters.  Although 
these  metals  are  used  by  the  Agency  as 
Superfund  indicator  compounds,  routine 
testing  during  assessment  monitoring  at 
all  MSWLFs  is  not  appropriate  because 
they  are  not  toxic  at  the  levels  found 
naturally  in  ^und  water.  Another 
metal  (fluoride)  is  found  naturally  as  an 
inorganic  ion.  and  was  deleted  for  the 
same  reason.  Several  commenters  also 
suggested  that  a  number  of  the  proposed 
appendix  11  constituents  (e.g..  1.3- 
benzenediol.  oxirane.  benzenethiol, 
hexachlorophene)  are  not  easily 
detected  by  current  analytical  methods. 
The  Agency  reviewed  appendix  11  and 
deleted  twenty-nine  constituents 
because  of  serious  stability  or  analytical 
limitations  by  standard  SW-846 
methods.  Specific  reasons  for  each  of 
the  deletions  are  given  in  the 
background  document  for  today's  final 
rule.  The  Agency  is  similarly  assessing 
the  appropriateness  of  all  appendix  IX 
constituents  based  on  consideration  of 
the  information  used  in  the  development 
of  appendix  U. 

One  commenter  expressed  concern 
about  the  monitoring  requirements  for 
dibenzofuran.  The  common  name  for. 
dibenzofuran  in  the  proposed  rule  listed 
various  poly-chlorinated  dibenzofurans 
as  well  as  the  unchlorinated 
dibenzofuran.  After  further  review  of 
available  ground-water  infomf^tion,  the 
Agency  deleted  the  polychlorinated 
dibenzofurans  as  well  as  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (including 
the  polychlorinated  dibenzo-p-dioxins) 
from  appendix  II  because  they  have 
been  analyzed  for  and  have  not  been 
detected  in  ground-water  samples 
collected  from  RCRA  (municipal  and 
hazardous  waste)  and  CEHCLA  facilities 
because  of  their  strong  adsorption  to 
soil  and  their  low  solubility.  Because  of 
their  strong  adsorption  to  soil,  they  also 
have  rarely  been  detected  in  surface 
water.  Additionally,  these  compounds 
require  a  special  analytical  GC/MS 
method  dramatically  increasing  the  cost 
of  assessment  monitoring.  Therefore. 


after  consideration  of  the  practicable 
capabilities  of  owners  and  operators, 
and  the  fact  that  these  contaminants  are 
rarely  found  in  ground  water.  EPA  does 
not  believe  it  is  necessary  to  routinely 
require  the  owner  or  operator  to  analyze 
ground-water  samples  for  these 
compounds  as  part  of  the  assessment 
monitoring  program.  Although  today's 
final  rule  does  not  require  monitoring  for 
these  compounds,  States  are  not 
precluded  from  requiring  analyses  for 
these  compounds,  on  a  site-specific 
basis.  However,  the  unchlorinated 
dibenzofuran  has  been  retained  on 
appendix  II.  because  it  is  amendable  by 
Method  8270  which  is  a  suggested 
method  for  analyzing  other  appendix  II 
constituents  during  assessment 
monitoring. 

The  Agency  notes  that  appendix  11  is 
likely  to  change  over  time  as 
modifications  are  made  in  analytical 
methods  for  detecting  contaminants. 
Today's  final  appendix  II  is  based  upon 
currently  available  analytical 
technology  and  consideration  of  the 
practicable  capability  of  owners  and 
operators  of  MSWLFs.  With  the 
development  and  standardization  of 
new  technologies  and  methods, 
appendix  II  will  hkely  need  future 
revisions.  EPA  believes  that  the  list  of 
constituents  presented  in  appendix  n  of 
today's  final  rule  meets  the  overall 
objective  of  assessment  monitoring,  that 
is,  to  ensure  monitoring  which  evaluates 
the  nature  of  a  release  from  a  MSWLF  to 
ground  water. 

Concurrent  with  the  addition  and 
deletion  of  certain  compounds,  other 
changes  to  appendix  II  have  been  made 
to  eliminate  confusion.  The  proposed 
appendix  II  was  alphabetically  ordered 
by  systematic  name.  EPA  decided  to 
order  the  list  by  alphabetic  common 
name,  in  keeping  with  the  form  used  in 
other  Agency  lists.  As  requested  by 
several  commenters.  the  Agency  also  is 
including  some  suggested  methods  from 
Test  Methods  for  Evaluating  Solid 
Waste,  Third  Edition  (SW-846)  and 
estimates  of  a  method-specific  PQL  for 
each  constituent.  Additionally,  technical 
corrections  to  a  number  of  name 
spellings  have  been  made  and  several 
Aroclors  are  now  listed  under 
polychlorinated  biphenyls. 

Finally,  the  Agency  believes  that 
today's  comprehensive  list  of  appendix 
II  constituents  is  essential  for  providing 
a  check  on  the  perform£mce  of  the 
landfill  design  and  operation.  Under 
today's  rule,  owners  and  operators  in 
approved  States  may  design  their 
landfill  in  accordance  with  a 
performance  standard  based  on  a  more 
limited  set  of  compounds  (i.e.,  MCLs) 


(see  S  258.40^^8  dtscussed  earlier  in 
this  preamble,  EPA  limited  this 
performance  standard  to  constituents 
with  EPA  approved  standards  (i.e., 
MCLs)  to  provide  an  approach  that 
could  be  effectively  implemented 
considering  the  technical  capabilities  of 
the  regulated  community.  EPA  believes 
it  is  appropriate  to  specify  a 
comprehensive  list  of  compounds  for 
assessment  monitoring  for  two  reasons. 
First,  such  a  comprehensive  list  will 
provide  a  "back-up"  check  for  landfill 
design  performance  (i.e.,  liner  and 
leachate  collection  system 
requirements).  Second,  the  owner  or 
operator  is  required  to  routinely 
evaluate  only  those  appendix  II 
constituents  that  are  detected  in  the 
ground  water,  thereby  limiting  impacts 
on  the  owner  or  operator. 


Tabi^  1.— Additions  to  Appendix 


Common  name 


2-Ch)oroethyl  ethyl  ethar 

m-Cresol;  3-M«thylplW)ol 

Diallate 

ci»-1.2-Dichiofoethylen« 

l,3-DichlOfoprop«ne;  Trim«thyl«n«  *• 

chlonde 

2.2-OicMoropropan«;      It 

cnicxxto ...._ 

1 . 1  -Oicttloropropan* 

OimettxMte 

Endosuttan  »uitate 

Ethyl  (TwttwnMuHonats. 
p-Pt>«nytan«dianww 

O-Tolindln* _ 

O.O.O-Tnethyi  phosphorothioala.. 
8ynvTnmtrob6nzen0 — »...„... 


CASRN 


628-34-2 

10S-3B-4 

2303-19-4 

156-69-2 

142-26-9 

594-20-7 
563-58-6 

60-51-5 
1031-07-8 

62-50-0 
106-50-3 

95-53-4 
126-68-1 

99-35-4 


Table  2.— Deletions  from  Appendix  II 


Common  nam* 


Ally!  alcohol.... 

Aluminum 

Aniline 

Benzidine 

Benzoic  acid... 
p-Benzoquinone.. 

Calcium — 

2-Chlofoethyl  yinyl  ether 

3-Clitofopropion(tnle »,......»......». 

CXbenzo  t  a.i  ]  pyrene _ — — — 

Oibenzota.eipyreoe 

Dit>en2o[a.h,lpyrene - 

Dit>enzofurans    (tatra-,    penta-,    am 

haxachlorodJbenzofurans) 

l,4Dioxano - 

3,3'-Dimetho)(yt)onzidlne._ -.... 

alpha.alpha-Oimethylphanelhylamne.. 

1,2-Diph«nymy(Jrazin* „ 

Ethylene  oxide ...... 

Ruoride 

Hexachtofophen* 

Iron — 

Magnesium .„ ...... 

Malononilnl* ™_. 

Manganese ~— . 


CASRN 


107-18-6 

7429-90-5 

62-53-3 

92-67-5 

65-65-0 

106-51-4 

7440-43-9 

110-75-8 

542-76-7 

189-55-9 

192-6S-4 

189-64-0 

132-64-9 

123-91-1 

119-90-4 

122-09-8 

122-86-7 

75-21-8 

18964-48-8 

70-30-4 

7439-89-6 

7439-39-4 

109-77-3 

7439-96-5 
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Table  2.— Deletions  from  Appendix 
II — Continued 


Co«nmon  name 


4.4'-Methvlen«b(s(2-chlofoan(line) 

N-Nitr08OfixxpN)line 

Osmium ;. 

Pentachloroethane 

2-Picoline 

Potassium :. 

2-Propyn-1-ol;  Propargyl  alcohol 

PyrxJin© _ 

Resorcinol 

Sodum 

2,3,7,8-Tetrachlofodlbenzo-p-dioxin 

Tetraetfiyl  dithiopyropfiosphate;  Sutto- 

tepp 

ThiophefX)!;  B«nzenethiol 

Trichloromethanethiol 

Tris<2.3-<JibromopfOpyO  p»K>8phate 


CASRN 


101-14-4 
59-89-2 

7440-04-2 

76-01-7 

109-06-8 

7440-09-7 
107-19-7 
110-86-1 
106-46-3 

7440-23-5 

1746-01-6 

3689-24-5 

108-98-5 

75-70-7 

126-72-7 


b.  Different  Phases  of  Monitonng 

The  proposed  rule  required  that  once 
one  well  triggered  Phase  II  monitoring, 
all  wells  monitoring  the  unit  were  to  be 
sampled  and  the  ground  water  analyzed 
for  the  appendix  II  constituents.  In  the 
preamble  to  the  proposed  rule,  the 
Agency  requested  comment  on  whether 
different  wells  at  the  same  unit  or 
facility  should  be  allowed  to  be  in 
different  phases  of  monitoring.  In  other 
words,  some  wells  would  be  in  Phase  I 
monitoring  while  other  wells  would  be 
in  Phase  II  monitoring.  In  the  preamble 
to  the  proposed  rule  the  Agency  stated 
that  this  option  could  be  appropriate  in 
situations  where  the  unit  was  very  large 
and  only  a  few  monitoring  wells  had 
triggered  the  next  phase  of  monitoring, 
however,  once  corrective  action  had 
been  triggered  in  one  well,  all  of  the 
ground-water  surrounding  the  particular 
waste  management  unit  would  be 
subject  to  corrective  action  provisions. 
Several  commenters  supported  the  idea 
of  allowing  different  wells  to  be  in 
different  phases  of  monitoring  given  the 
complexify  of  the  movement  of  leachate. 
attenuation,  dispersion,  and  ground 
water  movement. 

The  Agency  agrees  that,  in  situations 
where  larger  MSWLFs  are  surrounded 
by  a  great  number  of  wells,  and  the 
hydrogeology  of  the  area  is  well  known, 
it  may  be  practical  and  cost-effective  to 
sample  and  analyze  a  subset  of  wells  for 
both  the  complete  list  of  appendix  II 
constituents  and  for  the  appendix  II 
constituents  detected  as  a  result  of  the 
complete  analysis.  The  Agency  believes 
that  States  with  approved  programs 
should  have  the  flexibility  to  make  the 
determination  regarding  the  specific 
wells  to  be  included  in  assessment 
monitoring.  Therefore,  §  258.5(b)  and 
S  258.55(d)(2)  of  today's  final  rule 
affords  the  Director  of  an  approved 
State  the  flexibility  to  specify  an 


appropriate  subset  of  wells  to  be 
sampled  and  analyzed  during 
assessment  monitoring.  This  means  that 
some  wells  would  advance  to 
assessment  monitoring  while  all  would 
remain  in  detection  monitoring. 
However,  during  corrective  action,  the 
owner  or  operator  is  required  to  comply 
with  the  ground-water  protection 
standard  at  all  points  within  the  plume 
of  contamination  that  lie  beyond  the 
ground-water  monitoring  well  system 
(5  258.58(e)).  This  will  very  likely 
necessitate  that  all  wells  be 
incorporated  into  the  corrective  action 
program.  In  consort  with  the  self- 
implementing  nature  of  today's  rule, 
owners  and  operators  of  MSWLFs  in 
unapproved  States  must  sample  and 
analyze  all  wells  during  assessment 
monitoring. 

c.  Appendix  II  Analysis 

The  proposed  rule,  §  258.55(c). 
required  the  owner  or  operator  to 
sample  and  analyze  ground-water  for 
the  constituents  listed  in  appendix  II 
within  90  days  of  triggering  Phase  II 
monitoring  or  an  alternate  time  period 
approved  by  the  State.  If  appendix  II 
constituents  were  not  detected, 
§  258.55(d)  required  the  State  to 
determine  an  appropriate  frequency  for 
repeated  sampling  and  analysis  for 
appendix  II  constituents  during  the 
active  life,  closure,  and  post-closure 
care  of  the  unit.  In  setting  the 
appropriate  frequency,  the  State  was  to 
consider:  (1)  Lithology  of  the  aquifer  and 
unsaturated  zone;  (2)  hydraulic 
conductivity  of  the  aquifer  and 
unsaturated  zone;  (3)  aquifer  flow 
velocities;  (4)  minimum  distance  of 
travel;  and  (5)  nature  of  any  constituents 
detected.  The  purpose  of  this  provision 
was  to  determine  if  any  additional 
constituents  entered  the  ground  water 
over  time.  The  Agency  proposed  to 
allow  States  to  set  the  frequency  for 
repeated  full  appendix  II  analyses 
because  the  Agency  believed  that  site- 
specific  conditions  will  have  a 
significant  impact  on  the  release  of  any 
new  constituents  to  ground  water  from  a 
MSWLF. 

A  number  of  commenters  objected  to 
the  requirement  for  repeated  appendix  II 
analyses,  stating  that  it  would  be 
burdensome  for  MSWLF  owners  and 
operators  to  repeatedly  analyze  for  over 
200  constituents.  Other  commenters 
argued  that  the  amount  of  data 
generated  by  repeated  sampling  would 
be  burdensome  for  States  to  review. 
Another  commenter  felt  that  EPA  should 
set  a  maximum  limit  on  the  number  of 
scans  that  could  be  required  within  a 
given  period  of  time  while  two 


commenters  suggested  that  the  full 
appendix  II  list  be  analyzed  annually. 

As  stated  in  the  preamble  to  the 
proposed  rule,  the  Agency  believes  that 
periodic  analyses  for  all  appendix  II 
parameters  are  essential  to  ensure 
detection  of  ground-water 
contamination  and  for  use  in 
determining  whether  the  design  of  an 
ongoing  corrective  action  program  must 
be  changed  to  accommodate  the 
treatment  or  removal  of  additional 
constituents.  The  Agency  also  believes 
it  is  necessary  to  include  a  specific 
requirement  for  repeated,  complete 
appendix  II  analyses  because  of  the 
need  to  provide  for  a  self-implementing 
approach  to  today's  final  rule. 
Therefore,  the  Agency  is  continuing  to 
require  repeated  appendix  II  analyses, 
as  modified  below  (see  S  258.55(c)(2)). 

In  determining  an  appropriate 
frequency  for  repeated  full  appendix  II 
analysis,  the  Agency  considered  the 
similarities  in  the  ground-water 
monitoring  programs  for  MSWLFs  and 
hazardous  waste  facilities.  Because 
owners  and  operators  of  hazardous 
waste  facilities  are  required  to  conduct 
yearly  analyses  for  a  comprehensive  list 
of  constituents  (similar  to  appendix  II) 
during  compliance  monitoring  (which  is 
similar  to  assessment  monitoring)  to 
determine  the  presence  of  additional 
constituents,  the  Agency  also  set  an 
annual  monitoring  frequency  for 
repeated  full  appendix  II  analyses  for 
MSWLF  units  conducting  assessment 
monitoring.  This  minimum  frequency 
will  serve  to  ensure  protection  of  human 
health  and  the  environment  from 
ground-water  contamination  resulting 
from  MSWLFs.  This  requirement  is 
found  in  \  258.55(b)  of  today's  final  rule. 
More  frequent  analysis  is  still  required 
for  detected  constituents  as  discussed 
below. 

To  address  commenters'  concerns 
regarding  the  burdensome  nature  of  this 
requirement,  the  Agency  is  providing 
approved  States  with  the  flexibility  to 
reduce  the  frequency  of  the  repeated  full 
appendix  II  analyses  (see  S  258.55(b)). 
An  approved  State  is  required  to 
consider  the  following  factors  in 
assessing  the  appropriate  monitoring 
frequency  for  repeated  full  appendix  II 
analyses:  (1)  Lithology  of  the  aquifer  and 
unsaturated  zone;  (2)  hydraulic 
conductivity  of  the  aquifer  and 
unsaturated  zone;  (3)  aquifer  flow 
velocities;  (4)  minimum  distance 
between  upgradient  edge  of  unit  and 
downgradient  monitoring  well  screen 
(minimum  distance  of  travel);  (5) 
resource  value  of  the  aquifer  and  (6) 
nature  of  any  constituents  detected. 
These  are  the  same  factors  Identified  for 
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State  consideration  in  the  proposed  rule 
for  determining  an  alternate  frequency 
for  the  repeated  full  appendix  II 
analysis. 

The  proposed  rule  also  required 
owners  and  operators  to  notify  and 
submit  a  report  to  the  State  within  14 
days  of  identifying  appendix  II 
constituents  that  had  not  been  identified 
through  previous  monitoring.  This  has 
not  changed  in  today's  Bnal  rule.  Section 
258.55(d)(1)  requires  that  within  14  days 
of  detecting  appendix  II  constituents 
through  the  initial  or  subsequent 
sampling  events  in  assessment 
monitoring  the  owner  and  operator  (1) 
Place  a  notice  in  the  operating  record 
identifying  the  detected  appendix  II 
constituents  and  (2)  notify  the  State 
Director  that  this  notice  has  been 
placed.  The  Director  of  an  approved 
State  program  may  modify  this  time 
period. 

d.  Detection  of  Appendix  II  Constituents 
in  Ground  Water 

If  any  appendix  II  constituents  were 
detected  at  statistically  significant 
levels  above  background.  $  258.55(f)  of 
the  proposed  rule  required  the  owner  or 
operator  to:  (1)  Notify  the  State  within 
14  days,  or  an  alternative  period 
approved  by  the  State;  and  (2)  within  90 
days,  and  quarterly  thereafter,  conduct 
analyses  for  those  appendix  n 
constituents  that  were  present  at  levels 
above  background.  The  State  was 
allowed  to  determine  the  appropriate 
monitoring  frequency  during  the  post- 
closure  period  upon  consideration  of:  (1) 
Lithology  of  the  aquifer  and  unsaturated 
zone;  (2)  hydraulic  conductivity  of  the 
aquifer  and  unsaturated  zone;  (3)  aquifer 
flow  velocity;  (4)  minimum  distance  of 
travel;  and  (5)  the  nature  of  the  detected 
constituents. 

One  commenter  remarked  that  to 
determine  statistically  significant 
increases  of  appendix  II  constituents 
over  background  would  require  a 
background  determination  for  all  of  the 
constituents  listed  in  appendix  11,  which 
would  be  beyond  the  practicable 
capability  of  most  MSWLF  owners  and 
operators.  The  Agency  reevaluated  this 
requirement  and  agrees  that  it  would 
require  extensive  sampling  and  analysis 
to  determine  background  concentrations 
for  all  of  the  appendix  11  constituents  in 
order  to  determine  if  a  statistically 
significant  increase  over  background 
had  occurred.  Therefore,  S  258.55(d)(2) 
of  today's  final  rule  requires  owners  and 
operators  to  continue  semiannual 
monitoring  only  for  those  constituents 
'  that  are  detected  in  ground  water  as  a 
result  of  a  complete  appendix  II 
analysis.  In  addition,  today's  rule 
provides  flexibility  for  the  Director  of  an 


approved  State  to  specify  a  monitoring 
frequency,  other  than  semiannually,  for 
those  constituents  that  are  detected  in 
ground  water  as  a  result  of  a  complete 
appendix  n  analysis.  This  flexibility  is 
discussed  later  in  this  section.  So  that 
owners  and  operators  may  determine 
whether  appendix  II  constituents  have 
exceeded  the  ground-water  protection 
standard  at  statistically  significant 
levels,  §  258.55(d)(3)  of  today's  final  rule 
also  requires  the  owner  or  operator  to 
establish  background  concentrations 
only  for  appendix  II  constituents  that 
have  been  detected  in  ground  water. 

The  Agency  does  not  mean  to  suggest, 
however,  that  owners  and  operators 
should  delay  sampling  of  background 
wells  during  the  first  assessment 
monitoring  sampling  event  until 
constituents  have  been  detected  in 
downgradient  wells.  The  owner  and 
operator  should  simultaneously  collect 
ground-water  samples  &om  both  the 
background  and  downgradient  wells 
and  send  both  sets  of  samples  to  the 
laboratory  with  instructions  to  first 
analyze  downgradient  wells  for 
appendix  II  constituents  and  to  delay 
analysis  of  the  background  ground- 
water samples  until  the  results  of  the 
downgradient  ground-water  analysis  are 
available.  EPA  encourages  ovmers  and 
operators  to  determine  the 
concentrations  of  a  constituent  in  the 
samples  through  the  use  of  one-point-in- 
time  comparisons  between  background 
and  downgradient  wells.  This  approach 
will  help  reduce  the  components  of 
seasonal  variation  by  providing  for 
simultaneous  comparisons  between 
background  well  and  downgradient  well 
monitoring  data.  For  additional 
discussion  of  this  approach,  see  the 
preamble  discussion  in  53  FR  39720 
(October  11, 1988)  concerning  the 
determination  of  background 
concentrations  and  their  relationship  to 
statistical  analysis  of  ground-water 
monitoring  data  and  at  RCRA  facilities. 

Regardless  of  the  sampling  delay,  the 
Agency  wishes  to  emphasize  that 
§  258.53  requires  each  owner  or  operator 
to  maintain  sampling  and  analysis 
program  documentation  that  includes 
procedures  and  techniques  designed  to 
ensure  accurate  representation  of 
ground-water  quality.  After  the  detected 
appendix  II  constituents  are  identified, 
the  owner  or  operator  must  analyze  the 
background  ground  water  samples  for 
those  constituents  and  establish 
background.  The  Agency  believes  this 
procedure  will  be  within  the  economic 
means  of  most  MSWLF  owners  and 
operators. 

In  response  to  statistically  significant 
increases  in  appendix  11  constituents. 


the  proposed  rule  required  the  owner  or 
operator  to  conduct  quarteriy  analyses 
for  those  appendix  II  constituents. 
Section  258.55(f)(3)  of  the  proposed  rule 
did.  however,  provide  the  State  the 
fiexibility  to  determine  an  appropriate 
minimum  monitoring  fi-equency  for  the 
detected  appendix  II  constituents  during 
the  post-closure  period,  considering  the 
following  list  of  factors:  (1)  Lithology  of 
the  aquifer  and  unsaturated  zone;  (2) 
hydraulic  conductivity  of  the  aquifer 
flow  velocity;  (3)  minimum  distance  of 
travel  (i.e..  MSWLF  unit  edge  to 
downgradient  wells);  and  (4)  the  nature 
of  the  detected  constituents. 

In  general,  most  commenters  stated 
that  quarterly  monitoring  is  excessive 
and  not  needed  in  all  situations  and 
recommended  that  the  frequency  be 
determined  on  a  case-by-case  basis. 
After  careful  review  of  these  comments 
the  Agency  agrees  that  the  requirement 
for  quarterly  monitoring  during  the 
active  life  and  closure  may  not  be 
necessary  in  some  circumstances.  For 
example,  the  Agency  believes  that 
quarterly  assessment  monitoring  would 
not  be  cost-effective  for  owners  and 
operators  of  MSWLFs  located  in  areas 
with  low  ground-water  flow  velocities. 
The  Agency  believes  that,  based  on  the 
specifics  of  the  MSWLF  site,  States 
should  have  the  fiexibility  to  determine 
an  appropriate  frequency  for  repeated 
sampling  and  analysis  not  only  during 
the  post-closure  period,  but  the  active 
life  (including  closure)  as  weU.  This 
fiexibility  also  addresses  the  pracUcabli 
capabilities  of  owners  and  operators  by 
allowing  less  than  quarterly  analysis  in 
situations  where  it  is  not  absolutely 
necessary.  It  should  be  noted  that 
today's  rule  does  not  preclude  States 
from  requiring  more  frequent  monitoring 
if  it  is  warranted. 

Therefore.  |  258.55(d)(2)  of  today's 
final  rule  provides  flexibility  for  the 
Director  of  an  approved  State  to  specify 
a  monitoring  frequency,  other  than 
semiannually,  for  those  constituents  that 
are  detected  in  ground  water  as  a  result 
of  a  complete  appendix  II  analysis 
during  the  active  life,  closure,  and  post- 
closure  care  period.  The  Director  of  an 
approved  State  is  required  to  consider 
the  same  factors  that  were  listed  in  the 
proposed  rule  for  setting  an  alternative 
frequency  during  the  post-closure 
period.  "These  same  factors  are  used  to 
determine  an  alternative  fluency  for 
the  full  appendix  II  analysis  (see 
§  258.55(b)). 

Because  of  the  self-implementing 
approach  to  today's  final  rule,  the 
Agency  is  allowing  only  approved 
States  to  determine  an  alternative 
monitoring  frequency  for  die  detected 


51084       Federal  Register  /  Vol.  56.  No.  196  /  Wednesday.  October  9.  1991  /  Rules  and  Regulationa 


appendix  II  constituents  during  the 
active  life,  closure  and  post-closure  care 
period.  Owners  and  operators  of 
landfills  located  in  States  without 
approved  programs  are  required  to 
continue  semiannual  monitoring  for 
detected  appendix  II  constituents 
throughout  the  active  life,  closure,  and 
post-closure  care  period. 

e.  Return  to  Detection  Monitoring 

Under  the  proposed  rule,  if  the  owner 
or  operator  determined  that  there  had 
not  been  a  statistically  significant 
increase  in  any  appendix  II  constituents 
over  background,  after  conducting 
monitoring  for  a  State  approved  period 
of  time,  5  258.55(e)  of  the  proposed  rule 
allowed  the  unit  to  return  to  Phase  I 
monitoring.  (A  statistically  signiHcant 
increase  over  background  was  the 
trigger  for  requiring  quarterly  monitoring 
for  that  constituent.)  In  determining  an 
appropriate  period  of  time  for  appendix 
II  monitoring  before  allowing  return  to 
detection  monitoring,  the  State  was  to 
consider  the  following  four  factors:  (1) 
Lithology  of  the  aquifer  and  unsaturated 
zone;  (2)  hydraulic  conductivity  of  the 
aquifer  and  unsaturated  zone;  (3) 
ground-water  flow  rates;  and  (4) 
minimum  distance  of  travel. 

In  general,  commenters  supported  the 
proposed  provision  allowing  an  owner 
or  operator  to  return  to  the  previous 
phase  of  monitoring.  Therefore,  the 
Agency  has  retained  this  concept  in 
S  258.55(e),  but  has  modified  it  by 
adding  a  minimum  time  period  during 
which  monitoring  must  be  conducted 
before  allowing  a  unit  to  return  to 
detection  monitoring.  This  will  make  it 
consistent  with  the  self-implementing 
approach  in  today's  rule. 

In  the  preamble  to  the  proposed  rule 
the  Agency  requested  comments  on  the 
appropriateness  of  a  minimum  time 
period  during  which  monitoring  must  be 
conducted  before  allowing  a  unit  to 
revert  to  the  previous  phase  of 
monitoring.  Two  commenters  suggested 
specific  monitoring  periods;  two 
monitoring  intervals  and  three 
consecutive  quarterly  analyses.  The 
majority  of  commenters  requested  that 
this  minimum  time  period  remain  site- 
specific. 

The  Agency  agrees  with  the 
commenter's  suggestion  of  a  minimum  of 
two  monitoring  intervals  without 
detection  of  appendix  II  constituents  is 
necessary  before  a  facility  may  return  to 
detection  monitoring.  The  Agency 
believes  that  this  requirement  for  two 
consecutive  sampling  events  will  reduce 
the  probability  of  false-negatives  (false 
negatives  occur  when  monitoring  fails  to 
delect  contamination  or  an  increase  in  a 
concentration  of  a  hazardous 


constituent).  In  addition,  by  specifying  a 
specific  time  period,  the  Agency  is 
providing  for  the  self-implementing 
structure  of  today's  rule.  Therefore, 
§  258.55(e)  of  today's  rule  allows  an 
owner  or  operator  to  return  to  detection 
monitoring  if  the  concentrations  of  all 
appendix  II  constituents  are  at  or  below 
background,  using  the  statistical 
procedures  in  §  258.53(g)  for  two 
consecutive  sampling  events. 

The  Agency  believes  that  this 
approach  balances  protection  of  human 
health  and  the  environment  with  the 
practicable  capabilities  of  owners  and 
operators.  It  considers  the  practicable 
capability  of  the  owner  or  operator  by 
not  requiring  repeated  analysis  of  the 
ground  water  for  the  complete  list  of 
appendix  II  constituents,  which  may 
yield  the  same  negative  results.  It  is 
protective  of  human  health  and  the 
environment,  as  is  required  by 
§  258.53(c]  of  the  rule,  because  the 
owner  or  operator  is  still  required  to 
continue  to  monitor  the  ground-water 
and  respond  to  statistically  significant 
changes  in  ground  water  quality.  Once  a 
unit  has  returned  to  detection 
monitoring,  the  owner  or  operator  will 
be  required  to  establish  an  assessment 
monitoring  program  if  subsequent 
monitoring  indicates  a  statistically 
significant  increase  of  any  appendix  I 
constituent  over  background  levels.  This 
will,  once  again,  require  the  owner  or 
operator  to  sample  all  monitoring  wells, 
or  in  approved  States,  an  appropriate 
subset  of  monitoring  wells.  The  ground 
water  samples  collected  must  then  be 
analyzed  for  all  of  the  constituents  listed 
in  appendix  II. 

For  the  purpose  of  clarification, 
today's  rule  also  includes  a  new 
§  258.55(f).  This  addition  simply  states 
that  if  the  concentration  of  any 
appendix  II  constituents  are  above 
background,  but  all  concentrations  are 
below  the  ground-water  protection 
standard,  the  owner  or  operator  must 
continue  assessment  monitoring. 

f.  Plume  Characterization 

Under  the  proposed  rule.  S  258.56(b], 
the  State  could  require  an  owner  or 
operator  to  conduct  additional 
monitoring  in  order  to  characterize  the 
nature  and  extent  of  the  plume.  This 
provision  implied  that  characterization 
of  the  plume  may  require  the  installation 
of  several  additional  monitoring  wells. 
The  Agency's  rationale  for  this  provision 
was  that  the  distribution  of 
contaminants  must  be  delineated  to 
properly  define  the  extent  of  the  area  to 
be  addressed  by  the  corrective  action 
program. 

One  commenter  remarked  that  EPA 
should  require  a  thorough  definition  of 


the  problem  that  may  exist  at  a  facility 
prior  to  the  initiation  of  corrective 
measures.  The  commenter  stated  that  if 
the  site-specific  hydrogeologic  and 
ground-water  quality  characteristics  are 
not  understood,  attempts  to  remediate 
the  facility  may  fail.  The  Agency  agrees 
that  a  thorough  understanding  of  the 
contamination  and  the  hydrogeology  of 
the  site  is  essential  to  creating  a 
corrective  action  program.  Therefore, 
this  concept  has  been  retained  in 
today's  final  rule. 

Section  258.55(g)(l)(i)  of  today's  final 
rule  requires  the  owner  or  operator  to 
characterize  the  nature  and  extent  of  the 
release,  once  the  ground-water 
protection  standard  has  been  exceeded, 
by  installing  additional  wells,  as 
necessary.  Circumstances  that  may 
require  additional  monitoring  include: 
(1)  Facilities  that  have  not  determined 
the  horizontal  and  vertical  extent  of  the 
contaminant  plume;  (2)  locations  with 
heterogeneous  or  transient  ground-water 
flow  regimes;  and  (3)  mounding 
associated  with  MSWLF  units.  In  these 
situations,  an  owner  or  operator  may  be 
required  to  install  additional  wells. 
However,  because  the  requirements  for 
additional  monitoring  are  site-specific, 
the  Agency  is  not  able  to  set 
requirements  for  cases  where  additional 
monitoring  is  required  nor  the  number  of 
additional  wells  that  must  be  installed. 
The  Agency  maintains  that 
characterization  of  the  release  is  critical 
in  designing  and  implementing 
corrective  action  programs  if  ground- 
water remediation  is  necessary.  The 
purpose  of  these  additional  wells  is  to 
delineate  the  contaminant  plume 
boundary  and  to  eventually  demonstrate 
the  effectiveness  of  corrective  action  in 
meeting  the  ground-water  protection 
standard.  Additional  wells  installed  for 
this  purpose  are  not  subject  to  the 
assessment  monitoring  requirements  for 
Appendix  II  analyses. 

In  the  subtitle  C  program  for 
hazardous  waste  facilities,  the  Regional 
Administrator  has  the  authority  to 
require  the  installation  of  additional 
monitoring  wells  to  characterize  ground 
water.  Due  to  the  decision  to  provide  a 
self-implementing  approach  to  today's 
final  rule  and  in  response  to  the 
comment  that  EPA  should  require  a 
thorough  definition  of  any  ground-water 
contamination  problem  prior  to 
mandating  corrective  action,  the  Agency 
has  also  added  the  requirement  that  the 
owner  or  operator  install  at  least  one 
additional  well  at  the  facility  boundary 
in  the  direction  of  contaminant 
migration  (§  258.55(g)(l)(ii)).  This  well 
must  be  sampled  semiarmually.  or  an 
alternative  frequency  determined  by  the 


If 
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Director  of  an  approved  State,  and  the 
ground  water  samples  analyzed  for  the 
Appendix  11  constituents  that  have  been 
detected  in  the  wells  located  at  the  unit 
or  alternative  boundary.  The  Agency 
added  the  specific  requirement  of  a  well 
at  the  facing  boundary  so  that  the 
owner  or  operator  will  be  able  to 
determine  when  contaminants  have 
migrated  past  the  facility  boundary  so 
that  affected  persons  who  own  or  reside 
on  land  overlying  the  plume  may  be 
notified.  It  should  be  noted  that  although 
§  258.55(d)(2]  allows  the  Director  of  an 
approved  State  to  determine  an 
appropriate  subset  of  wells  to  be 
sampled  and  analyzed  for  the  detected 
Appendix  II  constituents,  the  Director  of 
an  approved  State  must  always  include 
this  one  additional  well  in  the  sampling 
and  analysis  program. 

The  Agency  recognizes  that  it  may  be 
difficult  in  certain  circumstances  to 
characterize  the  nature  and  extent  of  the 
plumes  that  have  moved  off-site.  In 
limited  cases,  the  owner  or  operator 
may  have  difficulty  obtaining 
permission  from  adjacent  land  owners 
to  install  additional  wells  on  their 
property.  Nevertheless,  the  Agency 
expects  owners  and  operators  to  make 
every  effort  to  fully  characterize  the 
nature  and  extent  of  the  contamination. 

Section  258.58(a)(3)  of  the  proposed 
rule  required  the  owner  or  operator  to 
notify  all  persons  who  own  or  reside  on 
land  that  directly  overlies  any  part  of 
the  plume  of  contamination.  This 
notification  was  to  be  sent  if  any 
Appendix  II  constituents  were  detected 
at  a  statistically  significant  level  above 
the  ground-water  protection  standard. 
Several  commenters  addressed  the 
notification  requirement  that  was 
proposed. 

Two  issues  were  raised  by 
commenters:  The  scope  of  any  notice 
and  the  timing  of  the  notice. 
Commenters  suggested  expanding  the 
scope  of  those  receiving  notice  of 
contamination  beyond  that  required  in 
the  proposed  rule.  These  commenters 
argued  that  this  notice  should  not  be 
limited  to  land  owners  and  local 
residents  who  own  or  reside  on  land 
that  overlies  a  contaminated  plume,  but 
also  should  include  owners  of  mineral 
rights  and  owners  of  permits  to 
applicable  surface  and  ground  water,  as 
well  as  to  local  officials  such  as  fire, 
health,  school  and  transportation 
officials. 

The  Agency  agrees  that  it  is  important 
for  those  persons  whose  uses  of  the 
ground  water  may  be  affected,  including 
those  who  own  or  reside  on  land 
overlying  the  plume  and  those  whose 
drinking  water  may  be  affected,  to  be 
made  aware  of  potential  risks.  However, 


the  Agency  believes  it  would  be  difficult 
for  a  MSWLF  owner  or  operator  to 
identify  and  notify  all  persons  whose 
uses  of  ground  water  could  be  affected. 
Therefore,  the  Agency  is  retaining  the 
proposed  requirement  that  the  owner  or 
operator  notify  individuals  owning  or 
residing  on  land  overlying  the  plume  of 
contamination  (see  S  258.55(g)(l)(iii)). 

The  Agency  does,  however,  agree 
with  the  commenter  who  suggested  that 
the  MSWLF  owner  or  operator  be 
required  to  notify  local  authorities  of 
ground-water  contamination  resulting 
from  a  release  from  the  MSWLF.  The 
Agency  has,  therefore,  broadened  the 
scope  of  the  proposed  notification  to 
include  appropriate  local  government 
agencies  or  officials,  as  well  as  persons 
owning  or  residing  on  land  overlying  the 
plume  of  contamination.  Section 
258.55(g)  of  today's  final  rule  requires 
that  notification  be  sent  to  local 
government  officials  or  agencies  once  it 
has  been  determined  that  constituents 
have  been  detected  at  statistically 
significant  levels  above  the  ground- 
water protection  standard.  The  Agency 
understands  that  in  the  case  of  MSWLFs 
that  are  owned  or  operated  by  local 
governments,  the  additional  reporting 
requirement  in  today's  Rnal  rule  will 
mean  that  one  local  government  agency 
or  official  may  be  notifying  another 
agency  or  official  of  the  same 
municipality.  The  Agency  still  feels  the 
expanded  notiHcation  requirement  is 
necessary  to  ensure  that  all  appropriate 
government  officials  and  agencies  are 
notified. 

It  also  was  suggested  by  commenters 
that  the  timing  and  method  of 
notification  be  specified  in  more  detail 
than  in  the  proposed  rule.  These 
commenters  felt  that  the  notification 
should  be  required  immediately  upon 
detection  of  contamination,  and  that  the 
language  and  structure  of  the  proposed 
rule  does  not  adequately  indicate  this. 

At  the  request  of  the  commenters,  the 
Agency  evaluated  the  timing  of  the 
required  notice,  and  consequently 
changed  the  timing  of  the  notice  from 
the  proposed  rule.  The  Agency  agrees 
that  it  is  important  to  quickly  notify 
individuals  of  potential  ground-water 
contamination.  Today's  final  rule 
requires  the  owner  or  operator  to  notify 
owners  or  residents  of  land  overlying 
the  plume  of  contamination  if  sampling 
of  the  well  located  at  the  facility 
boundary,  (required  by  S  258.55(g)(l)(ii)). 
indicates  that  contaminants  have 
migrated  off  site.  However,  the  earliest 
an  owner  or  operator  of  a  MSWLF  that 
is  contaminating  ground  water  can 
notify  residents  of  land  overlying  a 
plume  is  when  the  nature  and  extent  of 
contamination  has  been  identified. 


Nevertheless,  MSWLF  owners  and 
operators  can  quickly  notify  local 
government  officials  well  before  the 
plume  is  fully  characterized.  Therefore, 
as  discussed  above,  today's  rule 
requires  the  owner  or  operator  to  notify 
appropriate  local  government  officials 
within  14  days  of  finding  a  statistically 
significant  increase  over  the  ground- 
water protection  standard.  These 
officials  can  then  work  with  the  owner 
or  operator  in  determining  if  certain 
others  should  be  notified  prior  to  plume 
characterization.  Note  that  9  258.50(g) 
provides  flexibility  Tor  the  Director  of  an 
approved  State  to  alter  this  time  for 
notification. 

In  summary,  if  any  appendix  II 
constituent  is  detected  at  a  statistically 
significant  level  above  the  ground-water 
protection  standard,  §  258.55(g)  requires 
the  owner  or  operator  to:  (1)  Notify  the 
State  and  local  government  officials  and 
place  a  notice  in  the  operating  record 
within  14  days  or  within  another 
timeframe  specified  by  the  Director  of 
an  approved  State;  (2)  characterize  the 
nature  and  extent  of  die  release,  which 
may  require  the  installation  of 
additional  monitoring  wells;  (3)  Install  at 
least  one  monitoring  well  at  the  facility 
boundary  in  the  direction  of 
contaminant  migration;  (4)  notify  alt 
persons  who  own  or  reside  on  land 
overlying  the  plume  if  contaminants 
have  migrated  off-site.  In  addition,  the 
owner  or  operator  is  given  the 
opportunity  through  S  258.55(g)  (2)  to 
demonstrate  that  a  source  other  than  the 
MSWLF  caused  the  contamination  or 
that  the  statistically  significant  increase 
resulted  from  an  error  in  sampling, 
analysis,  or  evaluation.  This 
demonstration  must  be  certified  by  a 
qualified  ground-water  scientist  or 
approved  by  the  Direction  of  an 
approved  State  and  placed  in  the 
facility's  operating  record. 

g.  Ground- Water  Protection  Standard 

The  proposed  rule  required  States  to 
set  ground-water  protection  standards 
(GWPS).  when  selecting  a  remedy,  for 
each  appendix  II  constituent  detected 
above  trigger  levels.  The  GWPS  was  to 
represent  the  constituent  concentrations 
that  remedies  were  to  achieve.  The 
proposed  rule  established  the  State's 
primary  consideration  when  setting  the 
GWPS  to  be  to  ensure  protection  of 
human  health  and  the  environment.  The 
proposed  rule  allowed  the  State  to  use 
promulgated  health-based  standards, 
such  as  Maximum  Contaminant  Levels 
(MCLs),  where  they  are  available.  In 
cases  where  promulgated  standards  are 
not  available,  the  proposed  rule  allowed 
the  State  to  set  a  GWPS  for  carcinogens 
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that  would  achieve  a  level  of  protection 
within  a  risk  range  of  IxlO"*  to 
1  XlO"*.  The  proposed  rule  allowed  the 
State  to  take  site-specific  exposure 
considerations  into  account  when 
establishing  the  GWPS  and  to  take  into 
account  the  reliability  of  the  remedy 
when  establishing  the  standard.  If  the 
MSWLF  owner  or  operator  could 
demonstrate  to  the  State  that  a  detected 
contaminant  was  already  present  in  the 
g-ound  water,  then  the  State  was  not  to 
set  the  GWPS  above  the  background 
level  unless  the  State  determined  that 
cljan  up  below  the  background  level 
wjs  necessary  to  protect  human  health 
and  the  environment  and  the  clean  up 
was  in  connection  with  an  area-wide 
remedial  action  under  other  authorities. 

The  majority  of  the  commenters, 
including  several  States,  argued  that  the 
States  should  not  bear  the  responsibility 
of  establishing  the  level  to  which  ground 
water  should  be  cleaned.  The 
commenters  argued  that  the  States  do 
not  have  the  financial  or  technical 
resources  to  undertake  this  task  and 
that  the  lack  of  a  federal  standard 
would  result  in  inconsistent  standards 
nationally.  Many  commenters 
contended  that  federal  standards  should 
be  established  to  ease  the  rules  burden 
on  States  and  to  allow  States  to  devote 
S'.ate  resources  to  making  decisions  on 
appropriate  remedies.  Some  commenters 
argued  against  allowing  States  to 
establish  GWPS  on  a  site-by-site  basis 
due  to  concerns  that  the  State  would 
take  cost  considerations  (that  would  not 
ensure  protection  of  human  health  and 
the  environment)  into  account  when 
setting  the  standard.  EPA  also  received 
comments  supporting  and  rejecting  the 
use  of  MCLs  as  the  GWPS.  One  State 
commented  that  all  GWPS  should  be  set 
at  background  levels  or  below  the  MCL. 
One  comroenter  suggested  that  EPA 
abandon  the  use  of  MCLs  in  setting  the 
GWPS  because  in  the  commenter's 
opinion,  they  are  overly  conservative 
and  non-health  related. 

The  Agency  agrees  that  in  many  cases 
Slates  have  limited  resources  available 
to  establish  clean-up  standards  for  a 
large  number  of  compounds.  EPA  has 
partially  addressed  this  concern  by 
deleting  the  requirement  for  establishing 
trigger  levels  for  all  appendix  II 
constituents  prior  to  the  initiation  of 
ground-water  monitoring  (§  258.52),  and 
instead,  today's  rule  is  requiring  the 
establishment  of  clean-up  standards 
(i.e..  ground-water  protection  standard] 
only.for  those  compounds  that  have 
been  detected  in  assessment  monitoring 
(see  preamble  discussion  on  {  238.52). 

In  determining  the  approach  for  the 
ground-water  protection  standards  in 


the  final  rule.  EPA  also  considered  the 
decision  to  provide  for  self- 
implementation.  Under  this  approach, 
owners  and  operators  are  able  to 
implement  the  final  rule  without 
interaction  with  the  State. 

In  order  to  respond  to  public 
comments,  as  well  as  incorporate  the 
Agency's  self-implementing  approach, 
today's  Gnal  provisions  regarding  the 
ground-water  protection  standard 
require  the  ground-water  protection 
standard  to  be  either  the  MCL  or 
background,  except  in  approved  States 
which  may  set  alternative  levels.  While 
the  Agency  prefers  to  use  site-specific 
health  based  standards  and  the  use  of 
background  concentrations  may  be 
overly  conservative  in  some  cases,  this 
approach  was  necessary  to  incorporate 
the  self-implementing  approach  in 
today's  rule. 

Specifically,  today's  final  rule  requires 
the  MSWLF  owner  or  operator,  rather 
than  the  State,  to  set  the  GWPS  at  the 
MCL  or  background  for  ail  appendix  II 
constituents  detected  at  a  level  above 
background.  GWPS  must  be  set  at  the 
MCL  for  all  appendix  II  constituents  for 
which  there  is  a  promulgated  level  under 
section  1412  of  the  Safe  Drinking  Wafer 
Act.  If  there  is  no  MCL  promulgated  for 
a  detected  constituent  then  the  CWTS 
must  be  set  at  background.  In  cases 
where  the  background  level  is  higher 
than  the  promulgated  MCL  for  a 
constituent,  the  GWPS  is  to  be  set  at  the 
background  level. 

Today's  rule  also  allows  approved 
States  to  establish  an  alternative  GWPS, 
for  constituents  without  an  MCL,  that  is 
an  appropriate  health-based  level  based 
upon  speciHc  criteria.  Any  alternative 
GWPS  must  be  set  at  a  level  derived  in 
a  manner  consistent  with  Agency 
guidelines  for  assessing  the  health  risks 
of  environmentad  pollutants  and  must  be 
based  on  scientifically  valid  studies 
conducted  in  accordance  with  the  Toxic 
Substances  Control  Act  Good 
Laboratory  Practice  Standards  or  other 
equivalent  standards.  In  the  case  of 
setting  an  alternative  GWPS  for 
carcinogens,  the  alternative  level  must 
be  associated  with  a  risk  level  within 
the  risk  range  specified  by  today's  final 
rule,  as  discussed  below.  In  the  case 
where  an  approved  State  decides  to  set 
an  alternative  GWPS  for  a  toxic 
chemical  that  causes  an  effect  other 
than  cancer  or  mutations,  the  alternative 
level  must  be  equal  to  a  concentration  to 
which  the  human  population  could  be 
exposed  on  a  daily  basis  without 
appreciable  risk  of  deleterious  effects 
during  a  lifetime. 

In  the  preamble  to  the  proposed  rule, 
EPA  specifically  requested  comment  on 


the  appropriateness  of  the  1 XIO'*  to 
1  XlO"'  risk  range  for  carcinogens.  Few 
comments  were  received  specifically 
addressing  the  proposed  risk  range. 
Some  commenters  were  concerned  that 
the  range  was  not  protective  of  human 
health  and  the  environment,  while  other 
commenters  agreed  that  this  range  was 
appropriate  and  protective.  One 
commenter  objected  to  the  risk  range 
proposed  by  the  Agency  because  it 
implied  that  States  could  not  choose 
more  protective  goals.  In  addition  to 
these  specific  comments,  the  Agency 
received  many  comments  that  argued 
that  the  proposed  rule  in  general  was 
too  stringent  and  burdensome. 

As  mentioned  above,  in  today's  final 
rule  the  Agency  is  allowing  approved 
States  to  set  an  alternative  ground- 
water protection  standard,  for 
carcinogens,  within  a  risk  range  of 
1 X 10'*  to  1 X  10"« .  The  Agency 
recommends  that  States  use  1  x  10"  •  as 
the  point  of  departure  for  establishing 
the  GWPS.  This  starting  point  is 
generally  consistent  with  historical 
Agency  practices.  However,  a  variety  of 
practical,  site-specific  factors  (e.g.,  the 
reliability  of  exposure  data  and  the 
weight  of  scientific  evidence)  may 
require  that  the  standard  deviate  from 
this  risk  level.  These  site-specific  factors 
will  enter  into  the  determination  of 
where  within  the  risk  range  the  GWPS 
should  be  established.  The  risks  to  an 
individual  should  not  exceed  1x10*. 
Because  this  alternative  GWPS  can  only 
be  set  by  approved  States,  and  must  be 
consistent  with  EPA  guidelines  for 
assessing  health  risks,  the  Agency 
believes  that  this  approach  is  protective 
of  human  health  and  the  environment. 

Although  today's  final  rule  sets  a  risk 
range  of  IxlO"*  to  IX 10"",  States  are 
not  precluded  from  setting  a  more 
stringent  standard.  There  may  be,  other 
site-specific  exposure  factors  that  may 
indicate  the  need  to  establish  a  risk 
level  for  a  particular  contaminant  that  is 
more  protective  than  IX  lO"".  These 
site-specific  exposure  factors  may 
include:  Human  exposure  from  other 
pathways  at  the  facility;  population 
sensitivities;  potential  impacts  on 
environmental  receptors;  and  cross- 
media  impacts. 

The  criteria  and  site-specific 
considerations  for  establishing 
alternative  GWPS  by  approved  States 
are  essentially  the  same  criteria  and 
considerations  established  in  the 
proposed  rule  to  be  followed  by  all 
States  when  establishing  the  GWPS. 
However,  in  response  to  comment  (as 
mentioned  above,  commenters  were 
concerned  States  would  consider  cost 
when  setting  the  GWPS),  today's  final 
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rule  does  not  allow  the  State  to  consider 
the  "reliability,  effectiveness, 
practicability,  or  other  relevant  factors 
of  the  remedy"  when  establishing  an 
alternative  GWPS.  The  Agency 
eliminated  this  consideration  from  the 
Rnal  rule  for  two  reasons. 

First,  the  GWPS  in  today's  final  rule  is 
being  used  somewhat  differently  than  in 
the  proposed  rule,  which  established 
both  a  trigger  level  (an  environmental- 
or  health-based  goal]  and  a  ground- 
water protection  standard  (the  actual 
clean-up  standard  set  after 
consideration  of  cost,  technical 
feasibility,  etc.).  As  discussed  earlier  in 
this  preamble,  in  response  to  comments 
EPA  is  eliminating  "trigger  levels"  and  is 
establishing  a  single  standard,  the 
GWPS,  in  today's  final  rule.  As  used  in 
today's  final  rule,  the  GWPS  is  similar  to 
the  proposed  trigger  level  in  that  it  is  an 
environmental-  or  health-based 
standard  that  is  used  as  the  goal  for 
clean-up.  Used  in  this  context,  it  is 
inappropriate  for  remedy  factors, 
including  cost,  to  be  considered  in 
setting  the  GWPS. 

However,  several  opportunities  for 
considering  the  costs  and  technical 
feasibility  are  provided  in  today's  final 
rule.  For  example,  today's  final  rule 
allows  the  owner  or  operator  to  evaluate 
the  costs  of  a  remedy  in  assessing  the 
corrective  measures  (§  258.56(c)  (3))  and 
to  evaluate  their  practicable  capability, 
including  a  consideration  of  the 
technical  and  economic  capability  in 
selecting  a  remedy  (§  258.57(c)  (4)). 
.    In  addition,  as  described  in  this 
appendix  (under  §  258.58(b)),  if  the 
owner  or  operator  determines  that  the 
selected  remedy  cannot  achieve  the 
GWPS  (i.e.,  due  to  technical 
infeasibility),  the  owner  or  operator  can 
explore  alternative  remedies  and 
receive  a  certification  that  no  current 
technology  can  achieve  the  GWPS.  The 
owner  or  operator,  however,  is  always 
responsible  for  controlling  exposures 
and  the  source  of  the  contamination. 

h.  Remediation  to  Below  Background 
Levels 

As  proposed,  the  GWPS  would  not  be 
set  below  background  levels  unless  the 
State  determined  that  clean  up  below 
background  levels  was  necessary  to 
protect  human  health  and  the 
environment  and  the  clean  up  was 
connected  with  an  area-wide  remedial 
action  under  other  authorities. 

EPA  received  several  comments  from 
parties  that  were  concerned  that  the 
Agency  would,  under  some 
circumstances,  require  MSWLF  owners 
and  operators  to  be  responsible  for 
remediation  below  background  levels. 
Commenters  argued  that  landfill  owners 


and  operators  should  not  be  responsible 
for  contamination  that  may  have 
occurred  as  a  result  of  other  activities  or 
from  releases  at  other  facihties.  They 
further  remarked  that  requiring  clean  up 
below  background  levels  in  effect  places 
the  cost  of  remediation  on  landfill 
owners  and  operators  who  are  not 
solely  responsible  for  the  contamination. 

EPA  also  received  comments 
suggesting  that  MSWLF  owners  and 
operators  should  be  required  to  be 
responsible  for  remediation  below 
background.  Some  commenters  argued 
that  landfill  owners  and  operators  were 
legally  obligated  to  restore  the  aquifer  to 
its  original  condition  and  that  the  GWPS 
should  be  established  to  ensure  this 
outcome. 

As  discussed  in  the  preamble  to  the 
proposed  rule,  the  Agency  believes  that 
it  may  not  be  reasonable  to  require  the 
owner  or  operator  to  reduce  the 
concentrations  of  hazardous 
constituents  to  below  background 
levels.  Therefore,  today's  final  rule 
retains  this  concept  and  requires  the 
owner  or  operator  to  clean  up  only  to 
the  background  concentrations 
established  for  the  MSWLF.  The  Agency 
recognizes  that  there  may  be 
circumstances  where  the  ground  water 
is  contaminated  by  other  sources 
upgradient,  resulting  in  elevated 
background  levels  for  the  MSWLF. 
However,  if  the  MSWLF  is  contributing 
to  the  existing  contamination,  today's 
final  rule  does  not  allow  the  owner  or 
operator  to  ignore  his  contributions 
unless  a  determination  is  made  by  an 
approved  State  under  S  258.57(e)  that 
remediation  is  not  required.  Moreover, 
today's  final  rule  does  not  preclude 
States  from  requiring  an  owner  or 
operator  to  clean  up  contamination 
below  background  levels  where  it  is 
warranted. 

In  today's  final  rule,  EPA  is  requiring 
corrective  action  for  ground-water 
releases.  The  legislative  history 
accompanying  section  4010  provides 
that  a  principal  purpose  of  revising  the 
part  257  criteria  is  the  protection  of 
ground  and  surface  water  and  drinking 
water  supplies.  To  that  end.  Congress 
directed  the  Agency  to  study  the 
adequacy  of  the  current  solid  waste 
disposal  criteria  in  protecting  human 
health  and  the  environment  from 
ground-water  contamination  (section 
4010(a)).  Moreover,  in  directing  EPA  to 
revise  the  existing  criteria.  Congress 
provided  that  such  criteria  revisions 
include  ground-water  monitoring  as 
necessary  to  detect  contamination  and 
to  allow  for  corrective  action. 

In  view  of  the  existence  of  other  ^ 
regulations  providing  for  controls  of 
other  types  of  releases  to  other 


environmental  media,  the  Agency 
believes  it  is  adequately  protecting 
human  health  and  the  environment  by 
limiting  the  scope  of  the  corrective 
action  requirements  in  this  rule  to 
ground  water  releases.  The  Agency  also 
intends  to  further  study  releases  to  soil 
and  surface  water  by  municipal  solid 
waste  landfills  and  make  future 
revisions  to  the  Criteria  to  require 
corrective  action  for  these  media.  In  the 
meantime,  today's  final  rule  includes 
several  provisions  to  protect  surface 
waters.  Specifically,  today's  final  rule 
requires  run  on/run  off  controls  and 
requires  that  any  discharge  of  pollutants 
from  a  MSWLF  into  waters  of  the 
United  States  must  comply  with 
regulations  developed  under  the  Clean 
Water  Act.  Furthermore,  today's  final 
rule  includes  location  standards  with 
respect  to  wetlands  and  floodplains. 

Congress  also  has  provided  authority 
for  controlling  releases  to  other  media 
under  a  number  of  statutes.  The  Clean 
Water  Act  (CWA)  and  Clean  Air  Act 
(CAA)  can  be  used  to  address  releases 
into  surface  water  and  air.  The  Federal 
Water  Pollution  Control  Act  can  be  used 
to  address  point  and  nonpoint  releases 
to  "waters  of  the  United  States"  because 
it  grants  authorities  for  addressing 
surface  water  releases.  The  CAA  can  be 
used  to  address  releases  of  some 
hazardous  substances  and  particulates 
to  the  air.  While  the  CAA  is  not  directed 
specifically  at  the  waste  management 
industry,  its  authorities  can  be  used  to 
address  releases  to  the  air  from  waste 
management  facilities.  On  May  30, 1991. 
EPA  proposed  New  Source  Performance 
Standards  and  Emission  Guidelines  for 
MSWLFs  under  the  CAA  to  control 
emissions  of  non-methane  organic 
compounds  that  contribute  to  ambient 
ozone  problems  and  are  a  source  of  air 
toxics.  A  portion  of  the  CAA  program, 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
program  has  specified  maximum 
emission  levels  for  a  number  of 
particularly  hazardous  constituents. 
Furthermore,  the  Federal  CERCLA 
program  and  other  similar  State- 
authorized  clean-up  programs  can  be 
used  to  address  all  media,  though  these 
programs  are  generally  not  preventative 
or  regulatory  in  nature,  and  thus  these 
authorities  are  typically  used  when 
there  are  no  responsible  parties 
available  to  clean  up  landfills  that  are 
no  longer  in  operation. 

The  following  is  a  discussion  of  the 
corrective  action  program.  This  section 
reviews  the  requirements  to  assess 
corrective  measures  (§  258.56),  to  select 
a  remedy  ({  258.57),  and  implement 
corrective  action  (S  258.58). 
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8.  Section  258.56    Assessment  of 
Corrective  Measures 

Under  the  proposed  rule,  assessment 
of  corrective  measures  would  be 
required  when  any  of  the  constituents 
listed  in  appendix  II  have  been  detected 
at  statistically  significant  levels 
exceeding  the  ground  water  trigger 
levels.  These  trigger  levels  were  to  be 
health-based  or  environmental-based 
levels  established  by  the  State.  The 
piupose  of  the  assessment  was  to  study 
potential  corrective  measures.  The 
scope  of  the  assessment  was  to  be  set 
by  the  State  and  the  proposed  rule 
specified  several  activities  that  the  State 
could  include  in  the  study.  These 
activities  included:  (1)  Assessment  of 
effectiveness  of  the  remedy;  (2]  an 
evaluation  of  the  performance, 
reliability,  ease  of  implementation  and 
impacts  associated  with  the  potential 
remedy;  (3)  timing  of  the  potential 
remedy;  (4)  an  estimation  of  costs;  (5) 
institutional  requirements;  and  (6)  an 
evaluation  of  the  public  acceptability  of 
alternatives.  The  State  could  also 
require  the  owner  or  operator  to 
evaluate  one  or  more  specific  potential 
remedies  because  the  State  could  have 
knowledge  of  successful  technologies 
used  at  other  landfills  with  similar 
contamination  problems.  The  proposed 
rule  required  that  the  owner  or  operator 
submit  a  report  to  the  State  on  the 
assessment  so  that  the  State  could 
choose  which  remedy  should  be 
implemented.  The  proposal  also 
included  a  provision  allowing  the  State 
to  require  the  owTier  or  operator  to 
initiate  interim  corrective  measures 
when  necessary. 

Comments  on  the  concept  of  ground- 
water trigger  levels  and  the  Phase  I  and 
II  structure  of  the  ground-water 
monitoring  program  were  discussed 
earlier  in  this  appendix.  Other  general 
comments  on  the  proposed  {  258.56 
approach  and  the  Agency's  response  are 
summarized  in  the  following  discussion. 

Several  commenters  identified  a  need 
for  the  assessment  of  the  risk  posed  to 
human  health  and  the  environment  by 
the  release  prior  to  proceeding  with  the 
corrective  measures  step.  However,  in 
attempting  to  simplify  and  streamline 
the  corrective  action  program,  the 
Agency  did  not  incorporate  the 
commenters'  suggestions  for  a  risk 
identification  program.  The  Agency  has 
allowed  for  an  evaluation  of  the 
potential  threats  presented  by  ground- 
water contamination  prior  to  requiring 
corrective  action.  For  example, 
§  258.55(i)  allows  an  approved  State  to 
considei  exposure  threats  to  sensitive 
environmental  receptors  and  other  site- 
specific  exposure  of  potential  exposure 


to  ground  water  when  setting  the 
ground-water-protection  standard; 
%vhich  is  the  level  the  selected  remedy 
must  achieve.  Additionally,  the  owner  or 
operator  is  given  the  opportunity,  by 
%  258.55(g)  (2),  to  demonstrate  that  the 
contamination  is  resulting  from  a  source 
other  than  the  landfill.  Furthermore, 
several  risk  factors  are  evaluated  during 
the  remedy  selection  phase,  such  as 
magnitude  of  reduction  of  existing  risks 
and  potential  for  exposure  of  humans 
and  environmental  receptors. 

Other  commenters  expressed  support 
for  the  consideration  of  cost  as  a 
practical  remedy  assessment  criteria 
(§  258.58(c)(4)).  The  Agency  is  finalizing 
this  criteria  unmodified  as  S  258.56(c)(3]. 
The  Agency  believes  that  the 
practicable  capability  of  the  owner  or 
operator,  including  the  capability  to 
finance  and  manage  a  corrective  action 
program,  is  an  appropriate  consideration 
in  selection  of  a  remedy,  and  cost, 
therefore,  is  an  appropriate 
consideration  for  assessing  corrective 
measures. 

Several  commenters  expressed 
concern  regarding  the  lack  of  deadlines 
to  complete  the  required  studies,  arguing 
that  the  lack  of  deadUnes  would  provide 
an  opportunity  for  considerable  delays 
before  corrective  measures  are 
implemented.  The  Agency  understands 
the  commenters'  concerns,  but  as 
previously  mentioned,  realizes  that  the 
extent  of  the  corrective  measure  study 
must  be  commensurate  with  the 
complexity  of  the  site.  Recognizing  the 
diversity  of  hydrogeclogic 
characteristics  and  environmental 
problems,  the  Agency  structured  the 
corrective  action  program  to  provide 
flexibility  in  conducting  the  corrective 
measure  study,  while  still  requiring 
under  §  258.56(3)  that  the  assessment  be 
completed  within  a  reasonable 
timeframe.  States  are  free  to  establish 
timeframes  they  deem  appropriate. 

One  commenter  suggested  that  the 
regulations  should  contain  a  bias  to 
suspend  operations.  The  final  rule  does 
not  specifically  identify  conditions  that 
call  for  the  suspension  of  operations  (or 
dictate  any  other  specific  corrective 
measures).  The  Agency  has  attempted  to 
construct  corrective  action  provisions 
which  are  broad  and  flexible  enough  to 
address  the  diversity  of  facihties, 
regional  and  site-specific 
considerations,  technological 
approaches  to  corrective  action,  and 
remedial  challenges  without  limiting 
remedial  options  or  dictating 
pragmatically  impossible  solutions. 
Further,  the  Agency  believes  that 
automatic  suspension  of  operations  are 
generally  urmecessary  as  a  response  to 


most  releases  and  could  cause  serious 
disruptions  in  the  solid  waste 
management  industry  due  to  a  reduction 
in  disposal  capacity,  which  is  contrary 
to  Congressional  directives.  While  it  will 
be  appropriate  under  certain  serious 
release  scenarios  to  take  significant  and 
rapid  remedial  actions,  the  Agency 
believes  that  a  bias  for  automatic 
closure  of  the  MSWLF  is  unwarranted  in 
most  cases. 

Another  commenter  was  concerned 
that,  as  proposed,  §  258.56(c)(6)  did  not 
expressly  require  public  participation  in 
the  evaluatioii  of  corrective  measures  or 
the  remedy  selection  process.  This 
provision  required  that  the  assessment 
of  potential  remedies  include  an 
evaluation  of  public  acceptability.  The 
Agency  agrees  with  the  commenter  that 
the  public  should  be  actively  involved  in 
the  evaluation  of  corrective  measures. 
The  public,  particularly  in  the  vicinity  of 
the  facility,  has  a  vested  interest  in  the 
protection  and  remediation  of  the  local 
environment.  Therefore,  §  258.59(d)  of 
today's  final  rule  requires  the  owner  or 
operator  to  discuss  potential  remedies  at 
a  public  meeting  prior  to  the  selection  of 
a  remedy.  This  requirement  is  Intended 
to  promote  active  and  effective 
communication  between  the  interested 
public,  the  owner  or  operator,  and 
where  appropriate,  the  responsible  State 
regulatory  agency. 

As  a  result  of  the  pubhc  comments 
discussed  above  and  in  previous 
sections  of  today's  notice,  the  proposed 
approach  to  the  assessment  of 
corrective  measures  has  been  modified. 
Today's  final  rule  requires  the  owner  or 
operator  to  initiate  assessment  of 
corrective  measures  within  90  days  of 
detecting  any  of  the  constituents  listed 
in  appendix  II  at  statistically  significant 
levels  exceeding  the  ground-water 
protection  standards  (S  258.56(a)).  The 
purpose  of  the  assessment  is  to  study 
potential  corrective  measures.  Section 
258.56(a),  as  finalized,  differs  from  the 
proposed  approach  in  that  it  must  be 
initiated  when  the  ground-water 
protection  standard  is  exceeded,  rather 
than  when  the  proposed  ground-water 
trigger  level  is  exceeded.  The 
replacement  of  the  trigger  levels  with 
the  ground-water  protection  standards 
has  been  discussed  earlier  in  this 
appendix. 

Section  258.56(c),  as  proposed,  hap 
been  replaced  with  proposed  \  258.56(c) 
(1).  The  effect  of  this  change,  reflecting 
the  self-implementing  approach  of 
today's  final  rule,  is  that  the  scope  of  the 
assessment  is  no  longer  set  by  the  State. 
The  removal  of  required  State 
involvement  has  been  discussed  earlier 
in  today's  notice.  However,  the  Agency 
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anticipate*  that  most  States  will 
participate  in  the  corrective  action 
process  and  will  play  a  role  in  setting 
the  scope  of  the  assessment. 

As  in  the  proposed  rule,  the  final 
version  of  {  Z58.56(c]  requires  the  owner 
or  operator  to  assess  the  effectiveness  of 
potential  remedies  in  meeting  the 
objectives  of  §  258.57  by  addressing  at 
least:  (1)  Performance,  reliability,  ease 
of  implementation,  and  potential 
impacts:  (2)  the  time  requirements;  (3) 
costs;  and  (4)  institutional  requirements. 

In  evaluating  the  performance, 
reliability,  ease  of  implementation,  and 
potential  impacts  of  each  remedy,  the 
owner  or  operator  should  evaluate  the 
appropriateness  of  specific  remedial 
technologies  to  the  problem  being 
addressed  and  the  ability  of  those 
technologies  to  achieve  the  GWPS. 
Analysis  of  a  remedy's  rehability  should 
include  an  assessment  of  the 
effectiveness  of  the  remedy  in 
controlling  the  source  of  the  release  and 
its  long-term  reliability.  EPA  believes 
that  long-term  reliability  of  remedies  is 
essential  in  ensuring  protection  of 
human  health  and  the  environment. 
Construction  and  operation 
requirements  also  should  be  evaluated. 
Finally,  the  owmer  or  operator  also 
should  assess  whether  the  remedy  will 
cause  intermedia  transfer  of 
contaminants. 

The  second  criteria,  timing  of 
potential  remedies,  should  include  an 
evaluation  of  construction,  itart-up,  and 
completion  time.  Timing  is  particularly 
important  if  contamination  has  migrated 
off-site.  Cost  is  the  third  listed  factor  to 
be  evaluated  and  may  become 
important  in  the  remedy  selection 
process  when  evaluating  alternative 
remedies  that  will  achieve  the  same 
level  of  protection.  EPA  does  not 
believe,  however,  that  cost  should  be  a 
determinative  factor  in  assessing 
alternative  remedies  when  they  do  not 
achieve  the  same  level  of  protection. 
Finally,  institutional  requirements,  such 
as  local  permit  or  public  health 
requirements,  may  affect 
implementation  of  the  remedies 
evaluated  and  should  be  assessed  by 
the  owner  or  operator. 

Section  258.56,  as  finalized,  does  not 
include  proposed  J  258.56(d)  through  (O- 
These  proposed  regulations  would  have 
provided  States  with  the  authority  to 
direct  owners  or  operators  to  include 
certain  remedies  in  the  corrective 
measiu-es  assessment,  required  owners 
and  operators  to  submit  the  corrective 
measures  assessment  study  and  direct 
the  State  to  select  a  remedy,  and 
allowed  the  State  to  require  owners  and 
operators  to  perform  interim  corrective 
actions.  These  proposals  have  been 


deleted  as  part  of  the  self-implementing 
approach  of  the  regulations  finalized 
today.  States  may,  however,  adopt  these 
types  of  requirements  as  part  of  State 
regulatory  programs. 

9.  Section  258.57    Selection  of  Remedy 

As  proposed.  {  258.57  outlined  the 
general  requirements  for  selection  of 
remedies  for  MSWLFs.  As  structured,  it 
established  four  basic  criteria 
(§  258.57(b)(l-4))  that  all  remedies  had 
to  meet.  As  proposed,  these  criteria 
would  have  required  that  States  choose 
remedies  that:  (1)  Are  protective  of 
human  health  and  the  environment;  (2) 
attain  the  ground-water  protection 
standard;  (3)  control  the  source(8)  of 
releases  so  as  to  reduce  or  eliminate,  to 
the  maximum  extent  practicable,  further 
releases  of  Appendix  D  constituents  into 
the  environment  that  may  pose  a  threat 
to  human  health  or  the  environment;  and 
(4)  comply  with  the  specified  standards 
for  management  of  wastes.  These 
criteria  reflect  the  major  technical 
components  of  remedies:  cleanup  of 
releases,  source  control,  and 
management  of  wastes  that  are 
generated  by  remedial  activities. 

The  proposed  rule  also  specified 
decision  criteria  [§  25a57(c){l-5))  that 
would  be  considered  by  the  State  in 
selecting  the  most  appropriate  remedy: 
(1)  Long  and  short  term  effectiveness, 
and  degree  of  certainty  of  success;  (2] 
effectiveness  of  remedy  in  controlling 
the  source  to  reduce  further  releases;  (3) 
ease  or  difficulty  of  implementation;  (4) 
practicable  capability  of  owner  or 
operator,  including  technical  and 
economic  capability;  and  (5)  community 
concerns.  Additionally,  the  proposed 
rule  outlined  eight  factors  for  setting 
schedules  for  initiating  and  completing 
remedies  (S  258.57(d)(l-B]].  These 
factors  include:  (1)  Extent  and  nature  of 
contamination;  (2]  practical  capabilities 
of  remedial  technologies;  (3]  availability 
of  treatment  or  disposal  capacity  for 
wastes  to  be  managed  as  part  of  the 
remedy;  (4)  desirability  of  utilizing 
emerging  technologies  not  yet  widely 
available;  (5)  potential  risks  to  human 
health  and  the  environment;  (6)  resource 
value  of  the  aquifer,  (7)  practicable 
capability  of  the  owner  or  operator  and 
(8)  other  relevant  factors. 

Proposed  (  258.57  also  included 
requirements  for  setting  the  ground- 
water protection  standard  (S  2S6.57(e)), 
which,  as  discussed  eariier,  has  been 
finalized  as  |  258.55(i)  and  (j).  Section 
258.57(f)  proposed  three  remediation 
waiver  options  and  i  258.57{g)  provided 
States  with  the  authority  to  require 
remediation  despite  a  |  2S8.57(f) 
demonstration.  Section  258.57(h) 


proposed  specific  requirements  for 
achieving  compliance. 

Public  comments  were  received  on 
various  aspects  of  the  proposed  remedy 
selection  requirements:  The  scope  of 
source  control  (9  258.57(b)(3)):  the 
practicable  capability  remedy  selection 
factor  (S  258.57(c)(4));  the  proposed 
approach  to  implementation  schedules 
[\  258.57(d));  the  remediation  waiver 
proposed  under  {  258.57(f):  and  the  lack 
of  public  review  or  comment  provisions 
on  the  selected  corrective  action  remedy 
and  schedule.  Each  of  these  areas  are 
discussed  further  below. 

a.  Source  Control 

The  proposed  rule,  §  256.57(b), 
required  the  State  to  select  a  remedy 
meeting  four  standards.  One  of  these 
standards,  (  256.57(bK3),  required  that 
remedies  control  the  source  of  the 
release  so  as  to  reduce  or  ehminate,  to 
the  maximum  extent  practicable,  further 
releases  of  appendix  II  constituents  into 
the  environment.  One  commenter 
expressed  concern  that  \  258.57(b)(3) 
does  not  limit  the  concept  of  source 
control  to  exclude  disinterment  and 
redisposal,  despite  preamble  language 
identifying  less  disruptive  types  of 
source  control.  The  commenter  believes 
that  such  a  limitation  is  necessary  in 
light  of  the  Agency  and  Congressional 
goal  of  avoiding  disruption  of  solid 
waste  management  operations. 

.While  the  Agency  agrees  with  the 
commenter  that  disinterment  and 
redisposal  are  not  the  primary  forms  of 
source  control  envisioned  in  this 
subparagraph,  there  may  be  certain 
extreme  cases  where,  due  to  the 
importance  of  the  threatened  aquifer  or 
fragility  of  the  underlying  geology  (such 
as  Karst  terrenes),  the  most  effective 
and  expedient  form  of  source  control 
may  be  disinterment  and  redisposal. 
Thus,  in  keeping  with  the  Agency's  goal 
of  providing  flexible  and  broad  criteria, 
today's  final  rule  does  not  limit  the 
definition  of  source  control  to  exclude 
any  specific  types  of  remediation. 

b.  Practicable  Capabdity 

When  selecting  a  remedy,  §  258.57(c) 
of  the  proposed  rule  required  the  State 
to  consider  five  factors.  These  factors 
were  meant  to  aid  the  State  in 
evaluating  the  data  generated  as  a  result 
of  the  corrective  measures  study.  The 
Agency  recognized  dtat  their  relative 
importance  in  the  decisionmaking 
process  would  vary  from  facility  to 
facility. 

The  first  two  factors,  long  and  short 
term  efiectiveness  and  redaction  of 
future  releases,  are  a  measure  of 
whether  human  health  and  the 
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environment  will  be  protected  while  the 
remedy  is  being  implemented  and  once 
it  is  completed.  They  also  are  a  measure 
of  whether  the  ground-water  protection 
standard  can  be  met.  The  third  factor, 
implementability,  is  a  measure  of  the 
variables  affecting  start-up  of  the 
remedy  such  as  difficulty  of 
construction,  availability  of  equipment, 
and  local  permit  requirements.  The 
fourth  factor,  practicable  capability, 
includes  both  the  economic  and 
technical  capability  of  the  owner  or 
operator.  The  fifth  factor,  community 
concerns,  requires  the  owner  or  operator 
to  consider  possible  pubhc  reaction  to 
the  potential  remedy  selected. 

One  of  these  factors,  S  258.57(c)(4), 
allowed  the  State  to  evaluate  and 
consider  the  practicable  capability  of 
the  owner  or  operator  including  a 
consideration  of  the  technical  and 
economic  capability.  Many  comments 
were  received  on  the  ability  of  States  to 
consider  the  practicable  capability  of 
MSWLF  owners  and  operators  when 
selecting  a  corrective  action  remedy. 
Half  of  the  commenters  supported 
consideration  of  practicable  capability 
when  selecting  a  remedy  while  the 
remainder  of  'he  commenters  argued 
that  practicable  capability  was  not 
relevant  in  selecting  a  remedy.  Instead 
they  argued  that  selection  of  a  remedy 
should  be  based  solely  on  protection  of 
human  health  and  the  environment. 

The  Agency  believes  that  the 
practicable  capabilities  of  the  owner  or 
operator  to  implement  the  corrective 
action  program  are  vital  to  the  overall 
success  of  the  program.  If  the  owner  or 
operator  cannot  properly  support  and 
administer  all  phases  of  the  corrective 
action  program,  the  goals  (protection  of 
human  health  and  the  environment)  may 
not  be  met,  resulting  in  wasted 
expenditures  of  resources  and  continued 
environmental  degradation. 
Consideration  of  practicable  capability 
allows  for  the  selection  of  the 
achievable  remedy  or  combination  of 
remedies  that  can  meet  the  overall  goal 
of  protection  of  human  health  and  the 
environment.  Therefore,  §  258.57(c)(4)  of 
today's  final  rule  continues  to  allow  for 
the  consideration  of  the  practicable 
capability  of  owners  and  operators 
when  selecting  a  remedy. 

The  Agency  believes,  however,  that 
the  evaluation  factors  provided  by 
S  258.57(c),  including  practicable 
capability,  are  secondary  to  the 
standards  of  S  258.57(b)  that  require 
remedies  to  be  protective  of  human 
health  and  the  environment,  attain  the 
GWPS,  control  the  source  of  the  release, 
and  comply  with  the  §  258.58(d) 
standards  for  waste  management.  The 


evaluation  factors  in  S  258.57(c)  are  to 
be  used  in  evaluating  one  or  more 
remedies  meeting  the  standards  of 
S  258.58(b)  as  a  means  to  select  the 
appropriate  remedy.  Therefore,  the  use 
of  these  factors  should  not  compromise 
protection  of  human  health  and  the 
environment. 

One  commenter  argued  that  Congress 
did  not  intend  that  practicable 
capability  be  considered  in  the  manner 
in  which  the  Agency  has  incorporated  it 
in  the  proposed  rule.  The  commenter 
stated  that  the  Congressional  Record 
only  referred  to  practicable  capability  in 
the  context  of  how  the  criteria  could  be 
phased  in.  As  discussed  earlier  in  the 
preamble,  the  Agency  believes  that  the 
legislative  history  underlying  the 
subtitle  D  statutory  amendments 
supports  the  Agency's  application  of 
"practicable  capability."  The  Agency 
believes  that,  as  discussed  above,  the 
statutory  language  of  section  4010(c)  and 
its  legislative  history  indicate  that 
congress  intended  that  the  technical  and 
economic  capability  of  owners  or 
operators  need  to  be  considered  to 
avoid  serious  disruptions  in  the  disposal 
of  solid  waste.  The  Agency  also  believes 
that  the  consideration  of  practicable 
capability  in  selecting  the  remedy  is  not 
meant  to  reduce  the  level  of  protection 
of  human  health  and  the  environment. 
This  is  so  because  despite  any 
secondary  consideration  given  to 
practicable  capability  in  selecting  a 
remedy  under  S  258.57(c)(4).  the  remedy 
must  always  be  protective  of  human 
health  and  the  environment  under 
S  258.57(b)(1).  Section  258.57(c)  of 
today's  final  rule  requires  the  owner  or 
operator,  rather  than  the  State,  to 
consider  the  five  factors  listed  in  the 
proposal  when  selecting  a  remedy.  This 
change  reflects  the  self-implementing 
approach  of  today's  final  rule.  Of  course. 
EPA  expects  many  States,  including  all 
approved  States,  to  be  involved  in  the 
review  and  selection  of  remedies. 

c.  Schedule  for  Implementation 

The  proposed  rule  required  the  owner 
or  operator  to  assess  corrective 
measures  and  the  State  to  select  a 
remedy  when  appendix  II  constituents 
had  been  detected  at  a  statistically 
significant  level  exceeding  the  trigger 
level  (§§  258.56(a)  and  258.57(a)).  As 
part  of  the  remedy  selection  process,  the 
State  had  to  specify  a  schedule  for 
initiating  and  completing  remedial 
activities  (§  258.57(d)).  The  ownpr  or 
operator  would  then  implement  the 
selected  remedy  when  any  appendix  II 
constituents  were  detected  at 
statistically  significant  levels  above  the 
ground-water  protection  standard 
(§  258.58(a)). 


Because  the  trigger  level  has  been 
eliminated  by  today's  final  rule, 
§  258.56(a)  and  258.57(a)  require  the 
owner  or  operator  to  assess  corrective 
measures  and  select  a  remedy  when 
appendix  II  constituents  are  detected  at 
a  statistically  significant  level  above  the 
ground-water  protection  standard.  As 
part  of  the  remedy  selection  process,  the 
owner  or  operator  is  required  by 
S  258.57(d)  to  specify  a  schedule  for 
initiating  and  completing  remedial 
activities.  When  setting  this  schedule, 
the  owner  or  operator  is  required  to 
consider  eight  factors.  These  factors  are 
unchanged  from  the  proposal.  Today's 
final  rule  requires  the  owner  or  operator 
to  set  the  schedule  because  of  the  need 
to  provide  for  a  self-implementing 
approach  td  today's  final  rule.  However, 
EPA  expects  that  most  States,  under 
State  law,  will  establish  schedules  with 
the  owner  or  operator  for  initiating  and 
completing  remedial  activities. 

One  commenter  stated  that  EPA 
should  establish  a  time  frame  to  prevent 
long  administrative  delays  in 
implementing  corrective  action 
remedies.  However,  EPA  is  not  setting  a 
minimum  time  period  in  which  remedial 
activities  must  be  initiated  because  of 
the  widely  varying  circumstances  at 
facilities  that  require  corrective  action. 
EPA  is  requiring  instead  that  activities 
begin  within  a  reasonable  period  of 
time.  The  Agency  expects  that  many 
different  specific  factors  will  influence 
the  timing  of  remedies.  For  example, 
there  may  be  a  delay  in  acquiring  the 
level  of  technical  expertise  required  to 
implement  a  particular  remedial 
technology.  However,  today's  rule  does 
require  an  owner  or  operator  to  take 
interim  measures  necessary  to  ensure 
the  protection  of  human  health  and  the 
environment  prior  to  implementing  the 
selected  remedy  (S  258.58(a)(3)).  If  the 
State  is  an  approved  State,  the  Director 
will  be  able  to  establish  alternative 
procedures. 

d.  Remediation  Waiver 

In  the  proposed  rule,  under  S  258.57(f), 
EPA  identified  three  situations  in  which 
the  State  may  decide  not  to  require 
cleanup  of  hazardous  constituents 
released  to  groimd  water  from  a 
MSWLF.  These  situations  were  limited 
to  cases  where:  (1)  The  ground  water  is 
contaminated  by  multiple  sources  and 
cleanup  of  the  MSWLF  release  would 
provide  no  significant  reduction  of  risk; 
(2)  the  contaminated  ground  water  is  not 
a  current  or  potential  source  of  drinking 
water  and  is  not  hydraulically 
connected  with  waters  to  which 
hazardous  constituents  are  migrating  or 
are  likely  to  migrate  in  a  concentration 
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that  would  exceed  the  ground-water 
protection  standards  in  today's  rule;  or 
(3)  remediation  is  not  technically 
feasible  or  results  in  cross  media 
impacts,  in  any  case,  however,  the  State 
could  impose  source  control 
requirements  (e.g.,  covers  and/or  flow 
control  measures)  to  minimize  or 
eliminate  further  releases  (see  proposed 
§  258.57(g)).  The  Agency  did  not  attempt 
to  define  "significant  reduction"  in  risk 
and  requested  comment  on  whether  a 
specific  definition  was  necessary. 

A  number  of  comments  were  received 
on  these  waivers.  Some  commenters 
strongly  supported  the  inclusion  of  such 
waivers  as  means  of  ensuring  that 
valuable  resources  are  applied  to 
corrective  action  measures  in  an 
appropriate  and  effective  manner.  Other 
commenters  strongly  opposed  the 
inclusion  of  waivers  and  a  number  of 
commenters  objected  to  {  258.57(f)(1) 
due  to  the  laclc  of  a  definition  of 
"significant  reduction  of  rislc". 

After  considering  all  the  comments 
supporting  and  rejecting  the  waivers 
provided  by  proposed  §  258.57(f),  the 
Agency  decided  to  allow  approved 
States  to  waive  the  clean  up 
requirements  where  the  ground  water  is 
already  contaminated  by  multiple 
sources  end  clean  up  of  the  MSWLF 
release  would,  in  the  approved  State's 
opinion,  provide  no  significant  reduction 
of  risk  (9  258.57(e)).  The  Agency 
understands  and  anticipates  that 
approved  States  will  have  difficulties  in 
defining  "significant  reduction  of  risk." 
For  this  reason,  EPA  believes  that 
approved  States  should  take  a 
conservative  approach  when  evaluating 
the  relevance  of  such  a  waiver.  The 
Agency  does,  however,  anticipate  that 
situations  will  arise  where  an  approved 
State  will  determine  that  remediation  of 
a  release  from  a  MSWU"  cannot  be 
justified  based  upon  the  presence  of 
other  sources  of  contamination  or  based 
on  other  extenuating  circumstances  that 
will  result  in  no  significant  decrease  in 
the  level  of  risk  from  the  contamination. 

Other  commenters  were  concerned 
that  the  proposed  S  258.57(f)(2)(i-iii) 
waivers  did  not  account  for  issues  that 
would  limit  the  ability  of  a  State  to 
predict  changes  in  populations  and 
future  improvement  in  treatment 
technologies,  and  to  determine  hydraulic 
connections  between  aquifers.  They 
requested  that  the  Agency  reevaluate 
the  ability  of  States  to  issue  remediation 
waivers  under  proposed  S  258.57(f).  The 
Agency  considered  the  commenters' 
concerns  but  is  continuing  to  allow 
approved  States  to  determine  that 
remediation  of  a  release  is  not  required 
(now  i  258.57(e)). 


EPA  realizes  that  it  is  difficult  to 
predict  changes  in  populations  (which 
determine  whether  ground  water  is 
reasonably  expected  to  a  source  of 
drinking  water)  and  future 
improvements  in  treatment  technologies, 
or  to  determine  hydraulic  connection. 
However,  the  Agency  believes,  as 
discussed  in  the  proposal,  that  certain 
circumstances  may  not  merit 
remediation  and  the  States  should  have 
the  latitude  to  grant  waivers  in  such 
cases  and  avoid  unnecessary  and 
unproductive  expenditures.  EPA 
believes  that  such  waivers  are  to  be 
granted  only  after  an  owner  or  operator 
meets  the  heavy  burden  of  establishing 
that  one  or  more  or  the  criteria  in 
§  258.57(e)  have  been  satisfied.  States 
are  not  precluded  from  requiring  owners 
and  operators  to  undertake  other 
measures  (e.g.,  source  control)  once  the 
determination  has  been  made  that 
remediation  is  not  required  (§  258.57(0). 

e.  Public  Participation 

One  commenter  believes  that  the 
corrective  action  regulations  should 
provide  an  opportunity  for  public  review 
or  comment  on  the  selected  remedy  and 
proposed  schedule.  This  commenter 
argued  that  allowing  public  input  during 
the  assessment  study  is  insufficient  and 
that  additional  opportunities  for  public 
involvement  should  be  provided. 

The  Agency  agrees  that  public 
participation  is  important  in  the 
selection  of  corrective  action  remedies 
because  of  the  high  potential  for 
exposure  to  the  population.  As 
discussed  earlier  in  the  preamble,  public 
participation  requirements  for  approved 
States  will  be  dealt  with  in  a  separate 
State  program  rulemaking.  In  addition, 
with  respect  to  today's  final  rule, 
owners  and  operators  of  MSWLFs  are 
required  to  discuss  potential  remedies  at 
a  pubUc  meeting  prior  to  selection  of  the 
remedy  (§  258.56(d)). 

10.  Section  258.58    Implementation  of 
the  Corrective  Action  Program 

The  proposed  rule  required  the 
corrective  action  program  to  be 
implemented  when  any  Appendix  II 
constituents  were  detected  at 
statistically  significant  levels  above  the 
ground-water  protection  standard 
(proposed  \  258.58(a)).  To  implement  the 
corrective  action  program,  the  owner  or 
operator  had  to  comply  with  several 
requirements.  First,  the  owner  or 
operator  had  to  establish  and  implement 
a  corrective-action  ground-water 
monitoring  program  that  would 
demonstrate  both  the  effectiveness  of 
the  remedy  and  compliance  with  the 
GWPS.  Second  the  owner  or  operator 
had  to  implement  the  remedy  selected 


by  the  State  under  i  258.57.  Third,  the 
owner  or  operator  had  to  notify  all 
persons  who  own  or  reside  on  the  land 
that  overlies  any  part  of  the  plume  of 
contamination.  Finally,  at  any  time  the 
State  determined  that  actions  were 
necessary  to  protect  human  health  or 
the  environment,  it  could  require  the 
owner  or  operator  to  conduct  interim 
measures.  The  remedy  would  be 
considered  complete  when  the  GWPS 
had  been  achieved  and  all  other  actions 
required  in  the  remedy  had  been 
completed  (e.g.,  source  control 
measures).  The  owner  or  operator  would 
be  released  from  the  corrective  action 
requirements  after  the  State  received  a 
certification  from  an  independent 
engineer,  geologist,  or  other  qualified 
person,  and  after  the  State  determined 
that  the  remedy  was  complete.  If  the 
selected  remedial  technology  was  not 
capable  of  attaining  the  cleanup 
standard  after  reasonable  efforts  had 
been  made  by  the  owner  or  operator,  the 
proposal  allowed  the  State  to  require  the 
owner  or  operator  to  evaluate  and 
implement  alternative  technologies. 

The  Agency  received  several 
comments  addressing  the 
implementation  of  the  corrective  action 
program.  One  commenter  indicated  that 
the  proposed  rule,  as  implemented, 
would  be  inconsistent  with  CERCLAs 
cleanup  and  liability  provisions.  The 
commenter  stated  that  the  proposed  rule 
does  not  provide  for  the  participation  in 
the  investigation  and  cleanup  by  parties 
that  might  be  Uable  under  CERCLA.  The 
commenter  also  indicated  that  the 
proposed  rule  does  not  allow  owners  or 
operators  to  challenge  the  assumption 
that  contamination  is  from  the  landfill 
and  not  from  the  surrounding  area.  The 
commenter  stated  that  the  proposed  rule 
effectively  excludes  MSWLFs  from  the 
CERCLA  hability  scheme  and  replaces  it 
with  present  owner  liability.  Finally,  the 
commenter  asserted  that  under  the 
proposed  rule  MSWLFs  may  never  be 
listed  on  the  National  Priority  List  (NPL). 

The  Agency  disagrees  that  the 
proposed  rule  is  inconsistent  with 
CERCLA.  Today's  final  rule  under 
RCRA  focuses  on  managing  sohd  waste 
correctly  during  the  operation  of  the 
facility  rather  than  relying  on  CERCLA 
to  clean  up  these  sites  in  the  future.  The 
corrective  action  required  under  this 
rule  is  not  CERCLA  remedial  action,  and 
therefore  CERCLA  standards  do  not 
apply.  The  Agency  is  well  aware  that 
where  a  cleanup  proceeds  under 
CERCLA  authority,  potentially 
responsible  parties  (PRPs)  normally 
participate  in  the  remedial  process. 
Under  today's  final  rule,  however, 
corrective  action  is  required  under 
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RCRA  authority,  and  therefore, 
potentially  responsible  parties  under 
CERCLA  are  not  involved  in 
implementing  corrective  action. 

The  Agency  also  disagrees  with  the 
commenter's  assertion  that  the  proposed 
rule  does  not  allow  an  owner  or 
operator  to  demonstrate  that 
contamination  results  from  a  source 
other  than  the  landfill  facility.  Under 
§  258.54(d)(3)  of  the  proposed  rule  and 
§  258.54(c)(3)  of  today's  final  rule,  the 
owner  or  operator  is  allowed  to  make 
such  a  demonstration. 

Similarly,  the  Agency  does  not  agree 
that  today's  final  rule  exempts 
municipal  solid  waste  landfills  from  the 
CERCLA  liabihty  scheme.  These 
landfills  are  subject  to  CERCLA 
requirements  to  the  same  extent  as  any 
other  facility  or  site.  The  fact  that 
corrective  action  may  be  required  under 
RCRA  does  not  preclude  potentially 
responsible  parties  from  being  liable 
under  CERCLA.  If  a  MSWLF  warrants  a 
CERCLA  response  action,  all  those 
parties  liable  under  CERCLA  section 
107(a)  will  be  subject  to  that  action.  It  is 
the  Agency's  intent,  however,  that  the 
corrective  action  required  under  today's 
rule  will  result  in  a  facility  not  being 
subject  to  CERCLA  liability  because  a 
release  is  prevented  or  remediated. 
RCRA  provides  adequate  authority  to 
require  corrective  action  for  releases 
and  the  Agency  believes  that  these 
corrective  action  requirements  provide 
MSWLFs  with  the  necessary  incentives 
to  manage  the  waste  correctly. 
Consistent  with  this,  under  today's  rule. 
MSWLFs  are  not  precluded  from  being 
listed  on  the  NPL  if  they  warrant  being 
so  classified. 

Other  commenters  had  concerns  with 
the  costs  of  corrective  action.  They 
indicated  that  it  is  important  that  each 
landfill  operator  be  able  to  demonstrate 
the  ability,  both  fiscally  and  technically, 
to  fund  and  implement  all  foreseeable 
corrective  measures.  It  was  suggested 
that  some  financial  seciuity  should  be 
required  to  ensure  this  capability. 
Commenters  expressed  the  view  that  the 
proposed  rule  does  not  provide  for  any 
consideration  of  costs  in  the  selection  of 
the  appropriate  corrective  action,  and 
that  it  is  not  reasonable  to  ignore  the 
issue  of  economic  feasibility. 

The  Agency  agrees  that  it  is  important 
that  owners  or  operators  be  able  to 
demonstrate  the  financial  ability  to 
implement  corrective  action.  This  is  why 
the  proposed  rule  includes  a  financial 
assurance  requirement  in  §  258.32.  This 
assurance  requires  that  landfill  owners 
or  operators  who  must  undertake  a 
corrective  action  program  must  establish 
financial  assurance  based  on  a  recent 
estimate  of  the  cost  of  the  corrective 


action  program.  EPA  has  incorporated 
this  financial  assurance  provision  in 
today's  final  rule  at  S  258.73. 

The  Agency  does  not  agree  with 
commenters  that  cost  consideration  is 
not  provided  for  in  the  selection  of 
appropriate  corrective  action.  As 
discussed  earlier  in  the  preamble, 
provisions  in  today's  final  rule  also 
address  the  technical  capabiHty  of  the 
owner  or  operator  to  implement  a 
corrective  action  program  and  provide 
for  the  consideration  of  costs  in  the 
selection  of  a  remedy. 

Publir  comments  also  were  received 
on  the  requirements  for  interim 
measures,  the  period  of  compliance,  and 
the  alternative  approach  discussed  in 
the  preamble  to  the  proposed  rule.  Each 
of  these  areas  is  discussed  below. 

a.  Interim  Measures 

Section  258.58(a)(4]  of  the  proposed 
rule  required  the  owner  or  operator  to 
take  any  interim  measures  deemed 
necessary  by  the  State  to  ensure  the 
protection  of  human  health  and  the 
environment.  In  determining  whether 
interim  measures  are  necessary,  the 
State  was  to  consider  seven  factors 
including:  (1)  The  time  required  to 
develop  and  implement  the  final 
remedy;  (2)  actual  or  potential  exposure 
of  nearby  populations  or  environmental 
receptors  to  hazardous  constituents;  (3) 
actual  or  potential  contamination  of 
drinking  water  supplies  or  sensitive 
ecosystems;  (4)  further  degradation  of 
the  ground  water  that  may  occur  if 
remedial  action  is  not  initiated 
expeditiously;  (5)  weather  conditions 
that  may  cause  hazardous  constituents 
to  migrate  or  be  released;  (6)  risks  of  fire 
or  explosion,  or  potential  for  exposure  to 
hazardous  constituents  as  a  result  of  an 
accident  or  failure  of  a  container  or 
handling  system;  and  (7)  other  situations 
that  may  pose  threats  to  human  health 
and  the  environment. 

One  commenter  stated  that  proposed 
§  258.58(a)(4)  is  too  vague.  The 
commenter  stated  that  forcing  a  facility 
that  is  already  performing  corrective 
action  to  conduct  interim  measures  may 
be  a  waste  of  time  and  money.  The 
commenter  also  suggested  that  such 
interim  measures  should  only  be 
required  where  necessary  to  prevent  an 
immediate  threat  or  endangerment  to 
human  health  or  the  environment. 

The  Agency  disagrees  that  the 
provision  authorizing  interim  measures 
is  vague.  The  discussion  in  the  proposed 
rule  adequately  addresses  the  purpose 
and  nature  of  these  interim  measures. 
As  noted  in  that  discussion,  such  interim 
measures  serve  to  mitigate  actual 
threats  and  prevent  potential  threats 
from  being  realized  while  a  long  term. 


comprehensive  response  is  being 
developed.  Sections  258.58(a)  (3)  and  (4) 
require  any  interim  actions  to  be 
consistent,  to  the  greatest  extent 
practicable,  with  the  objectives  and 
performance  of  the  remedy  selected,  and 
that  several  factors  are  specified  that 
must  be  considered  by  the  owner  or 
operator  in  taking  these  measures. 
Thpse  both  guide  the  owner  or  operator 
in  formulating  interim  measures. 

Interim  measures  may  encompass  a 
broad  range  of  actions.  For  example,  an 
owner  or  operator  responsible  for 
contamination  of  a  drinking  water  well 
may  make  available  an  alternative 
supply  of  drinking  water  to  protect 
human  health.  This  replacement  action 
could  be  temporary  or  permanent.  Other 
interim  measures  can  include  well 
relocation  and  treating  contaminated 
ground  water  at  the  point  of  use.  For 
further  guidance,  the  Agency  refers 
readers  to  the  guidance  document 
entitled  RCRA  S  3008(h)  Corrective 
Action  Interim  Measures  ()une  10, 1987; 
OSWER  Directive  9902.4). 

Although  the  Agency  has  changed  the 
rule  language  regarding  interim 
measures,  this  change  is  a  result  of  the 
decision  to  provide  for  a  self- 
implementing  approach  to  today's  final 
rule.  Today's  final  rule  requires  owners 
and  operators  to  undertake  these 
measures,  in  lieu  of  States,  but  does  not 
alter  the  standard  for  when  such 
measures  are  required.  Under  today's 
final  rule,  interim  measures  are  required 
when  necessary  to  protect  human  health 
and  the  environment. 

b.  Alternative  Remedies 

In  the  preamble  to  the  proposed  rule, 
the  Agency  explained  that 
circumstances  may  arise  which  could 
render  the  chosen  remedy  technically 
impracticable.  Proposed  §  258.58(b) 
provided  factors  that  the  State  should 
consider  in  making  this  determination. 
These  factors  included:  (1)  The  owner  or 
operator's  efforts  to  achieve  compliance 
with  the  requirements;  and  (2)  whether 
other  currently  available  or  new  and 
irmovative  methods  or  techniques  could 
practicably  achieve  compliance  with  the 
requirements  for  the  remedy.  The 
proposed  rule  allowed  the  State  to 
require  the  owner  or  operator  to 
implement  alternate  measures  to  control 
exposure  of  humans  or  the  environment 
(proposed  §  258.58(c)).  States  also  were 
allowed  to  require  the  owner  or  operator 
to  implement  alternate  measures  for 
control  of  the  sources  of  contamination, 
or  for  the  removal  or  decontamination  of 
equipment,  units:  devices,  or  structures 
required  to  implement  the  remedy.  The 
Agency  stated  in  the  preamble  to  the 
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proposed  rule  that  the  ground-water 
protection  standard  would  not  be 
changed. 

The  Agency  did  not  receive  comments 
opposing  this  approach  so  it  has  been 
retained  in  today's  final  rule. 
Modifications  have  been  made, 
however,  to  allow  for  self- 
implementation  of  the  regulations. 
Specifically,  5  258.58(b)  of  today's  final 
rule  allows  an  owner  or  operator  to 
determine  that  compliance  with 
requirements  of  i  258.57(b]  are  not  being 
achieved  through  the  selected  remedy. 
This  situation  may  arise,  for  example, 
when  the  unexpected  occurrence  of  an 
area  of  unstable  soils  may  make  it 
impossible  to  construct  the  selected 
remedy.  If  such  a  situation  arises,  the 
owner  or  operator  must  implement  other 
methods  or  techniques  that  could 
practicably  achieve  compliance  with  the 
requirements  for  the  remedy. 

If  compliance  with  the  remedy 
requirements  of  S  258.57(b]  cannot  be 
aciiieved  by  currently  available 
methods,  the  owner  or  operator  is 
required  to  implement  other  techniques 
or  methods  that  can  achieve  compliance 
with  the  requirements.  If  currently 
available  techniques  cannot  practically 
achieve  compliance,  §  258.56(c)  requires 
the  owner  or  operator  to:  (1)  Obtain  the 
certification  of  a  qualified  ground-water 
scientist  or  the  Approval  of  the  Director 
of  an  approved  State:  (2)  implement 
alternate  measures  to  control  exposure 
of  humans  or  the  environment  to 
residual  contamination,  as  necessary  to 
protect  human  health  and  the 
environment;  and  (3)  implement 
alternate  measures  for  control  of  the 
sources  of  contamination,  or  for  removal 
or  decontamination  of  equipment,  units, 
devices,  or  structures  that  are 
technically  practicable  and  consistent 
with  the  overall  objective  of  the  remedy. 
Prior  to  implementing  alternate 
measures,  the  owner  or  operator  is 
required  to  notify  the  State  and  place  a 
report  in  the  facility's  operating  record 
justifying  the  alternative  measure. 

c.  Period  of  Compliance 

The  Agency  proposed  that  the  State 
specify  in  the  remedy  the  requirements 
for  achieving  compliance  with  the 
ground-water  protection  standard 
(§  258.57(h)).  These  requirements 
included:  (1)  The  ground-water 
protection  standard  be  achieved  at  all 
points  within  the  plume  of 
contamination  that  lie  beyond  the 
ground-water  monitoring  system;  and  (2) 
the  time  necessary  for  the  owner  or 
operator  to  demonstrate  that 
concentrations  of  hazardous 
constituents  have  not  exceeded  the 
ground-water  protection  standard.  In 


setting  an  appropriate  length  of  time,  the 
State  was  to  consider  (1)  The  extent 
and  concentration  of  releases;  (2) 
behavior  characteristics  of  the 
hazardous  constituents  in  the  ground 
water  (3)  accuracy  of  monitoring  or 
modeling  techniques;  and  (4) 
characteristics  of  the  ground  water. 

In  the  preamble  to  the  proposed  rule, 
the  Agency  requested  comment  on  the 
appropriateness  of  a  minimum  period  of 
compliance  as  is  required  by  the  subtitle 
C  program  for  hazardous  waste  facilities 
(i.e.,  three  years).  Only  one  commenter 
supported  setting  a  minimum  three  year 
period  of  compliance  as  is  required 
under  the  Subtitle  C  program.  The 
remaining  commenters  requested  that 
the  period  of  compliance  remain  site- 
specific. 

Because  of  the  need  to  provide  for  a 
self-implementing  approach  to  today's 
final  rule,  the  Agency  believes  it  is 
necessary  to  set  a  minimum  period  of 
compliance.  The  Agency  has  chosen  to 
set  the  minimum  compliance  period  at 
three  years.  However,  the  Agency  has 
decided  to  continue  to  allow  approved 
States  to  establish  an  alternative 
compliance  period  based  upon  site- 
specific  conditions.  When  establishing 
an  alternative  compliance  period,  an 
approved  State  must  consider  the 
following  site-specific  conditions  under 
{  258.58(e):  (1)  The  extent  and  the 
concentration  of  the  release;  (2)  the 
behavior  characteristics  of  the 
hazardous  constituents  in  the  ground 
water;  (3)  the  accuracy  of  monitoring  or 
modeling  techniques,  including  any 
seasonal,  meteorological,  or  other 
environmental  variabilities  that  may 
a^ect  the  accuracy;  and  (4)  the 
characteristics  of  the  ground  water. 

In  summary,  S  258.58(e)  of  today's 
final  rule  requires  that  the  ground-water 
protection  standard  be  achieved  for  a 
period  of  three  consecutive  years  at  all 
points  within  the  plume  of 
contamination  that  lie  beyond  the 
ground-water  monitoring  system  unless 
an  alternative  period  of  time  is 
established  by  an  approved  State. 
Approved  States  may  set  an  alternative 
period  of  comphance  after  taking  site- 
specific  conditions  into  consideration.  In 
demonstrating  compliance  with  the 
ground-water  protection  standard,  the 
owner  or  operator  is  required  to  use  the 
statistical  procediu^s  promulgated 
today  in  S  258.53. 

d.  Alternative  Approach 

In  the  proposal,  the  Agency  outlined 
and  requested  conunent  on  an 
alternative  approach  to  the  proposed 
corrective  action  program  which  would 
have  established  fewer  specific  federal 
requirements  for  cleanup.  It  involved  the 


following  steps:  (1)  Any  concentration  of 
hazardous  constituents  in  the  ground 
water  above  trigger  levels  wouJd  be 
reported  to  the  State;  (2)  the  nature  and 
extent  of  the  contamination  would  be 
investigated;  and  (3)  all  necessary 
actions  to  abate  any  immediate  risks  to 
human  health  and  the  environment 
would  be  taken.  After  the  owner  or 
operator  submitted  the  results  of  the 
investigation,  the  State  would  assess,  on 
a  site-specific  basis,  the  risks  to  human 
health  and  the  environment  posed  by 
the  ground-water  contamination.  Based 
on  this  assessment,  the  State  would  set 
site-specific  requirements  for  clean  up  of 
the  ground  water  (including  clean  up 
levels).  Next  the  owner  or  operator 
would  be  required  to  submit  a  plan  for 
attaining  the  cleanup  requirements  to 
the  State  for  approval.  "The  owner  or 
operator  would  then  implement  the 
approved  plan.  Modification  to  the  plan 
would  be  allowed  based  on  site-specific 
considerations. 

Two  commenters  indicated  that  they 
support  the  alternative  approach 
discussed  above.  One  commenter 
asserted  that  this  alternative  approach 
would  be  equally  protective  and 
somewhat  more  cost-effective  than  the 
proposed  approach.  After  consideration  . 
of  this  alternative  approach,  the  Agency 
has  rejected  it  for  two  reasons.  First. 
EPA  believes  the  proposed  approach  is 
more  protective  of  human  health  and  the 
environment  than  the  alternative 
approach  because  it  more  clearly 
defines  the  clean  up  levels  and  factors 
to  be  considered  in  evaluating  and 
selecting  appropriate  remedies.  Second, 
because  of  the  site-specific  risk 
evaluations  required  by  the  alternative 
approach,  the  Agency  believes  that 
States  could  spend  a  substantial  amount 
of  time  reviewing  plans  and  risk 
assessments  and  setting  site-specific 
clean  up  goals,  which  would  result  in 
significant  expenditures  of  resources. 
Therefore,  the  Agency  believes  that 
today's  final  rule,  which  is  self- 
implementing,  is  more  cost-effective 
than  the  alternative  approach  outlined 
above.  As  a  result,  today's  final  rule 
does  not  incorporate  the  alternative 
approach. 

Appendix  G — Supplemental  Information 
for  Subpart  F — Closure  and  Post-Closure 
Care 

Because  of  the  potential  threats  to 
human  health  and  the  envirorunent 
posed  by  municipal  solid  waste  landfills 
that  are  not  adequately  closed  and 
maintained  after  closure,  the  Agency 
specified  minimum  standards  for  closure 
and  post-closure  care  in  the  proposed 
criteria.  The  proposed  criteria  included 
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a  closure  performance  standard,  a  cover 
design  requirement,  the  requirement  to 
prepare  closure  and  post-closure  plans, 
and  closure  and  post-closure  care 
certification  requirements.  Following 
closure  of  each  unit,  the  proposed 
criteria  would  require  owners  or 
operators  to  conduct  post-closure  care 
comprised  of  two  phases.  All  owners  or 
operators  were  subject  to  a  minimum  of 
30  years  of  post-closure  care  (Phase  I); 
following  the  30-year  Phase  I  program, 
owners  or  operators  were  required  to 
continue  those  post-closure  care 
activities  deemed  necessary  by  the 
State.  The  duration  of  this  second  period 
was  also  to  be  determined  by  the  State. 
Under  the  proposal,  the  States  would  be 
given  the  authority  to  specify  certain 
closure  and  post-closure  care 
requirements,  such  as  deadlines  and 
procedures  for  submitting  and  approving 
plans,  and  certification  procedures. 

The  Agency  received  numerous 
comments  on  these  proposed  criteria. 
While  commenters  generally  favored  the 
Agency's  proposed  requirements  for 
closure  and  post-closure  plans  and  the 
proposed  approach  of  deferring  to  the 
States  for  many  of  the  procedural 
requirements  (e.g^  deadlines  for 
submitting  plans,  procedures  for 
reviewing  and  approving  plans],  the 
Agency  received  numerous  comments 
on  the  closure  performance  standard, 
certification  procedures,  and  the  length 
of  the  post-closure  care  period.  In 
response  to  these  comments,  today's 
final  rule  incorporates  some  revisions  to 
the  closure  and  post-closure  care  criteria 
which  are  discussed  below.  Consistent 
with  other  sections  of  today's  rule,  the 
final  closure  and  post-closure  care 
criteria  are  self-implementing  (see 
section  III  of  today's  preamble  for 
discussion  of  this  issue).  Finally,  the 
final  rule  includes  a  number  of  other 
clarifying  changes  that  do  not 
significantly  alter  the  intent  of  the 
proposed  criteria.  For  example,  the 
closure  and  post-closure  care 
requirements  proposed  in  subparts  D 
and  E  have  been  consolidated  and 
moved  to  subpart  F  of  the  final  Criteria 
and  have  been  renumbered  accordingly. 

1.  Section  258.60(a)    Closure 
Performance  Standard 

Proposed  S  258.30(a)  would  provide 
for  a  two-part  health-based  closure 
performance  standard  applicable  to  all 
municipal  solid  waste  landfill  units, 
which  was  designed  to  ensure  the  long- 
term  protection  of  human  health  and  the 
environment.  First,  the  proposal  would 
require  the  owner  or  operator  to  close 
each  unit  of  a  municipal  solid  waste 
landfill  (i.e.,  each  discrete  cell  or  trench] 
in  a  manner  that  minimized  the  need  for 


further  maintenance  after  operations 
cease.  Second,  the  proposal  specified 
that  closure  activities  must  minimize  the 
formation  and  release  of  leachate  and 
explosive  gases  to  air,  surface  water  and 
ground  water  after  closure  to  the  extent 
necessary  to  protect  human  health  and 
the  environment. 

Owners  or  operators  would  be 
required  to  describe  the  methods  and 
procedures  necessary  to  close  each  unit 
in  accordance  with  this  performance 
standard  in  the  closure  plan.  The 
proposal  specified  that  the  plan  would 
be  approved  by  the  States.  The  Agency 
believed  that  this  approach  would  allow 
States  the  flexibility  to  incorporate 
existing  State  closure  regulations  and  to 
require  more  specific  technical  closure 
standards  if  they  believed  such 
standards  were  necessary. 

The  Agency  received  mixed 
comments  on  the  proposed  closure 
performance  standard.  Many 
commenters  supported  the  flexibility  in 
the  proposed  standard  because  it  would 
allow  States  to  account  for  site-specific 
conditions  in  incorporating  standards  on 
a  case-by-case  basis,  and  would  allow 
owners  or  operators  to  select  the  most 
cost-effective  closure  alternative.  Other 
commenters,  however,  expressed 
concern  that  the  proposed  closure 
performance  standard  was  too  vague  to 
be  enforceable  and  noted  in  particular 
the  ambiguity  of  the  phrases  "minimize 
the  formation  and  release  of  leachate 
and  explosive  gases"  and  "to  the  extent 
necessary  to  protect  human  health  and 
the  environment"  Others  noted  that  the 
vagueness  of  the  standard  would  not 
ensure  that  all  States  would  implement 
a  program  that  affords  an  acceptable 
minimum  level  of  protection.  It  was  also 
suggested  that  the  closure  criteria 
should  be  self-implementing,  using  the 
subtitle  C  interim  status  program  as  a 
model. 

The  Agency  agrees  with  commenters 
that  the  proposed  closure  performance 
standard  was  too  vague  to  be  easily 
implemented  by  owners  and  operators 
of  MSWLFs  or  enforced  by  States,  by 
EPA  in  States  found  to  have  inadequate 
programs,  or  through  citizen  suits, 
particularly  since  the  fmal  rule  utilizes  a 
self-implementing  approach.  Therefore, 
consistent  with  the  approach  in  today's 
rule  of  providing  for  the  self- 
implementation  of  the  revised  criteria, 
the  Agency  has  decided  to  adopt  a 
specific  fmal  cover  design  standard  in 
lieu  of  a  general  closure  performance 
standard.  Also  consistent  with  the 
approach  taken  under  today's  rule,  the 
Agency  is  providing  greater  flexibility, 
in  approved  States,  by  allowing  the  use 
of  an  alternate  cover  design  that  is 


equally  as  protective  as  the  design 
specified  in  today's  rule  and  is  approved 
by  the  Director  of  the  approved  State. 
This  design  standard  is  discussed  in 
greater  detail  in  the  final  cover  section 
below. 

2.  Section  258. 60  (a)  and  (b)    Final 
Cover  Design 

a.  Overview  of  Approach 

In  addition  to  the  closure  performance 
standard  in  {  258.30(a),  the  Agency 
proposed  specific  final  cover 
requirements  in  {^56.40  (b)  and  (c).  As 
proposed  in  S  258.40(b),  new  units  and 
lateral  expansions  would  be  required  to 
be  designed  with  liners,  leachate 
collection  systems,  and  final  covers,  as 
necessary,  to  meet  a  State-specified 
ground-water  carcinogenic  risk  level 
with  an  excess  lifetime  cancer  risk  level 
(due  to  continuous  lifetime  exposure) 
within  the  1 X 10"*  to  1 X 10"'  range. 
Under  this  proposed  approach  for  new 
units  and  lateral  expansions,  it  was 
envisioned  that  liners,  leachate 
collection  systems,  and  final  covers 
would  work  together  as  a  system  in 
meeting  the  State-s(>ecified  risk  level. 
The  Agency  proposed  a  separate  final 
cover  requirement  for  existing  units  in 
S  258.40(c)  because  EPA  believed  that 
the  risk-based  approach  proposed  for 
new  imits  and  lateral  expansions  was 
inappropriate  for  existing  units  for 
several  reasons  described  in  detail  in 
the  preamble  to  the  proposed  rule  (see 
53  ¥K  33351).  Therefore,  the  proposal 
would  have  required  existing  units,  to 
install  a  final  cover  system  that 
prevented  Infiltration  of  liquids  through 
the  cover  and  into  the  waste. 

The  Agency  received  numerous 
comments  on  the  proposed  risk-based 
fmal  cover  standards  for  new  units  and 
lateral  expansions.  Most  commenters 
opposed  the  proposed  risk-based 
approach  for  fmal  covers  for  many  of 
the  same  reasons  they  opposed  this 
approach  for  liners  and  leachate 
collection  systems  (see  appendix  E  of  - 
today's  preamble);  these  commenters 
recommended  that  the  Agency 
promulgate  a  minimum  design  for  the 
final  cover.  Some  contended  that  the 
risk-based  final  cover  requirement 
proposed  for  new  units  and  lateral 
expansions  does  not  establish  a 
minimum  standard  and  is  subject  to  tlie 
inherent  uncertainties  of  risk  analysis 
and  risk  assessment  models.  Others 
argued  that  minimum  standards  are 
necessary  to  make  the  closure 
requirements  enforceable,  and  that  a 
risk  range  does  not  ensure  consistent 
implementation  among  States  and  may 
result  in  some  facilities  posing  higher 
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risks  than  others.  Several  commenters 
noted  that  the  risk-based  approach 
would  be  very  expensive  for  owners  or 
operators  because  of  the  data  they 
would  need  to  generate  to  demonstrate 
the  adequacy  of  the  final  cover,  and 
suggested  specifying  a  minimum  design 
standard  to  minimize  the  costs.  Other 
commenters  were  concerned  that  the 
proposed  final  cover  requirements  could 
imply  the  need  to  install  a  Subtitle  C 
type  cover  and  argued  that  a  final  cover 
of  five  feet  of  clay  would  be  too  costly 
because  of  the  added  expense  of 
trucking  in  additional  clay.  These 
commenters  suggested  that  a  cover  with 
a  minimum  of  two  feet  of  clay  would  be 
adequate  to  protect  human  health  and 
the  environment.  Commenters  also 
argued  that  the  cost  of  complying  with 
the  proposed  risk-based  standard  would 
force  unscheduled  closure  of  MSWLFs. 

Many  commenters  also  opposed  the 
final  cover  requirements  specified  for 
existing  MSWLF  units.  These 
commenters  noted  that  the  final  cover 
standard  proposed  in  S  258.40  for 
existing  units  specified  that  the  final 
cover  must  prevent  the  infiltration  of 
liquid,  which  is  a  more  stringent 
standard  than  the  language  in  the 
proposed  performance  standard  in 
S  258.30,  which  would  require  that 
closure  minimize  the  formation  and 
release  of  leachate.  These  commenters 
strongly  recommended  that  the  Agency 
require  that  the  closure  standards 
minimize  the  formation  and  release  of 
leachate.  contending  that  a  prevention 
standard  is  overly  stringent. 

The  Agency  received  a  variety  of 
suggestions  for  final  cover  designs.  A 
few  commenters  recommended  that  the 
criteria  should  define  a  minimum 
infiltration  rate  for  the  final  cover 
system,  suggesting,  for  example,  a  final 
cover  permeability  which  is  equal  to  or 
less  than  the  bottom  liner  specification 
in  order  to  prevent  a  "bathtub  effect" 
These  commenters  also  suggested  that, 
in  cases  where  the  existing  unit  does  not 
have  a  liner,  the  final  cover  system 
should  have  either  a  minimum  standard 
of  six  inches  of  clay  with  a  permeability 
level  of  1 X 10"  •  cm/sec  or  a  comparable 
puncture  resistant  flexible  membrane 
liner  having  the  same  standards  as  those 
established  for  bottom  liner  systems. 
Other  commenters  suggested  a  variety 
of  other  cover  designs  including  the 
design  described  in  the  subtitle  C 
guidance  manual  entitled  'Technical 
Guidance  Document:  Final  Covers  on 
Hazardous  Waste  Landfills  and  Surface 
Impoundments,"  July  1989,  EPA/530- 
SW-89-047.  The  final  cover  design 
described  in  this  document  requires  that 
final  covers  meet  a  number  of 


performance  criteria  including  a 
permeability  no  greater  than  the  bottom 
liner,  and  other  types  of  composite  cover 
designs  (e.g..  synthetic  liners  ^m\h  clay 
and  gas  venting  layers].  Another 
conunenter  recommended  that  the 
Agency  use  the  design  in  the  subtitle  C 
guidance  as  a  model  in  developing  cover 
requirements  and  allow  variances  to  the 
uniform  design  only  to  owners  or 
operators  who  can  demonstrate  that  less 
stringent  closure  standards  will 
adequately  protect  human  health  and 
the  environment. 

The  Agency  agrees  with  commenters 
who  recommended  that  some  minimum 
final  cover  design  standard  is  necessary 
to  ensure  that  a  baseline,  acceptable 
final  cover  is  installed  at  all  MSWU 
units  and  to  ensure  enforceability  of  the 
requirements.  In  addition,  as  discussed 
in  appendix  D  of  today's  preamble,  EPA 
agrees  that  the  proposed  risk-based 
approach  for  facility  design  and  closure 
would  present  significant 
implementation  difficulties  for  owners 
or  operators.  Therefore,  in  response  to 
these  comments  and  consistent  with  the 
provision  of  self-implementing 
standards  throughout  today's  rule,  the 
Agency  has  replaced  the  proposed 
approaches  for  new  units,  lateral 
expansions,  and  existing  units  with  a 
single  final  cover  requirement 
applicable  to  all  MSWLF  units,  including 
new  MSWLF  units,  lateral  expansions, 
and  existing  MSWLF  units.  This 
requirement  is  set  forth  in  §  258.60(a] 
which  specifies  that  all  MSWLF  units 
must  have  a  final  cover  designed  to 
minimize  infiltration  and  erosion. 
Section  258.60(a]  further  specifies  clear 
minimal  design  criteria  for  the 
infiltration  and  erosion  layers,  while 
S  258.60(b]  specifies  that  the  Director  of 
an  approved  State  may  approve 
alternative  final  cover  systems  that  meet 
certain  criteria.  Each  of  these  elements 
of  today's  standard  is  discussed  in  more 
detail  below. 

The  Agency  selected  this  approach  to 
the  final  cover  requirement  for  several 
reasons.  First,  the  Agency  believes  that 
the  specific  infiltration  and  erosion  layer 
requirements  (discussed  below]  are  the 
minimum  necessary  to  be  protective  of 
human  health  and  the  environment. 
Second,  today's  approach  is  generally 
consistent  with  State  programs,  thus 
minimizing  disruption  of  or 
inconsistencies  with  existing  State 
programs,  v^ile  providing  protection  of 
human  health  and  the  environment. 

Furthermore,  EPA  believes  today's 
final  approach  effectively  addresses 
many  of  the  concerns  expressed  by 
commenters.  Specifically,  today's 
approach  provides  a  clear,  enforceable 


standard  that  will  ensure  baseline 
protection  to  all  MSWLF  units.  These 
clear  standards  also  will  reduce  the 
resources  needed  by  owners  and 
operators  and  States  in  implementing 
the  final  cover  requirements.  In  addition, 
today's  approach  incorporates  flexibility 
by  allowing  the  Director  of  an  approved 
State  to  approve  alternative  final  covers. 

b.  Rationale  for  Specific  Elements  of 
Final  Cover  Standard 

As  indicated  above,  today's  final 
cover  requirements  Include  two 
elements:  Infiltration  layer  and  erosion 
layer  criteria.  S  258.60(a](l]  requires  that 
the  infiltration  layer  be  comprised  of  a 
minimum  of  18  inches  of  earthen 
material  that  has  a  permeability  less 
than  or  equal  to  the  bottom  liner  or 
natural  subsoils.  The  Agency  included 
tliis  permeability  standard  to  prevent 
the  "bathtub  effect,"  mentioned  by 
commenters,  which  would  greatly 
increase  the  potential  for  the  formation 
and  migration  of  leachate.  The  Agency 
also  shared  the  concerns  expressed  by 
commenters  that  this  permeability 
standard  linked  to  the  bottom  liner's 
permeability  would  allow  owners  or 
operators  of  existing  MSWLF  units  with 
poor  or  nonexistent  liner  systems  to 
install  very  permeable  final  covers. 
Therefore,  the  Agency  also  has  included 
in  today's  rule  the  additional 
requirement  that  the  cover  have  a 
permeability  no  greater  than  1x10"* 
cm/sec  regardless  of  the  permeability  of 
the  bottom  liner. 

The  second  element  of  today's  final 
cover  requirement  is  an  erosion  layer 
that  must  consist  of  a  minimum  of  six 
inches  of  earthen  material  that  is 
capable  of  sustaining  native  plant 
growth.  Prevention  of  erosion  is 
necessary  to  prevent  degradation  of  the 
cover  that  would  ultimately  increase 
infiltration  and  formation  of  leachate.  In 
selecting  the  components  of  the 
infiltration  layer  (i.e.,  18  inches  of 
earthen  material  with  permeability  no 
greater  than  ix  10"*  cm/sec]  and  the 
erosion  layer  (i.e.,  six  inches  of  earthen 
material  capable  of  sustaining  native 
plant  growth],  EPA  considered  final 
cover  designs  suggested  by  commenters 
as  well  as  current  State  standards  and 
experiences.  Aa  mentioned  earlier, 
while  some  commenters  suggested  final 
cover  designs  similar  to  those 
recommended  for  subtitle  C  facilities, 
others  argued  that  a  two  foot  final  cover 
would  be  protective  for  MSWLFs.  In 
addition,  over  40  States  require  at  least 
two  feet  of  final  cover  material  for 
MSWLFs  and  many  specifically  require 
infiltration  and  erosion  layers.  Finally, 
while  the  final  cover  permeability 
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standards  vary  by  State,  some  States 
require  a  permeability  of  less  than 
IX 10"*  cm/sec. 

After  review  of  commenters' 
suggestions  and  current  State 
approaches.  EPA  concluded  that  today's 
minimum  infiltration  and  erosion  layer 
requirements  will  be  protective  of 
himian  health  and  the  environment 
while  at  the  same  time  be  within  the 
practicable  capability  of  owners  and 
operators  of  MSWLFs.  EPA  found  that 
more  stringent  final  covers,  such  as 
those  recommended  for  subtitle  C 
facilities,  would  be  substantially  more 
costly  than  today's  final  requirements. 
These  higher  costs  would  likely 
contribute  significantly  to  making 
today's  rule  beyond  the  practicable 
capability  of  MSWLF  owners  or 
operators  (see  Regulatory  Impact 
Analysis  results  in  section  III.B  of 
today's  preamble]. 

Finally,  S  258.60(b]  of.  today's  rule 
allows  the  Director  of  tm  approved  State 
to  approve  alternative  final  covers  that 
include  infiltration  and  erosion  layers 
that  achieve  equivalent  performance  as 
the  minimum  designs  specified  in 
S  258.60(a).  The  Agency  included  this 
provision  to  provide  an  opportunity  to 
incorporate  technology  improvements 
and  to  address  site-specific  conditions. 
Because  the  Agency  believes  these 
alternative  designs  must  be  reviewed 
and  approved  by  an  approved  State,  the 
opportunity  for  alternative  designs  will 
not  be  available  for  owners  and 
operators  of  MSWLFs  in  States  without 
EPA-approved  permitting  programs. 

3.  Sections  258.60(c)  and  258.61(c) 
Closure  and  Post-Closure  Care  Plans 

a.  General  Contents  of  Plans 

Sections  258.30(b)  and  258.31(c)  of  the 
proposal  would  require  all  owners  and 
operators  of  municipal  solid  waste 
landfills  to  prepare  written  closure  and 
post-closure  plans  describing  how  the 
facility  would  be  closed  in  accordance 
with  the  closure  performance  standard, 
and  maintained  after  closure.  The 
Director  of  an  approved  State  may 
specify  alternative  recordkeeping 
locations  and  alternative  schedules  for 
recordkeeping  and  notification 
requirements  for  these  plans  or  any 
anlytical  data  from  closure  and  post- 
closure.  The  closure  and  post-closure 
plans  would  describe  the  activities 
required  to  meet  the  closure 
performance  standard  and  the  post- 
closure  care  requirements,  and  would 
provide  a  basis  for  establishing  site- 
specific  cost  estimates  used  to 
determine  the  amount  of  financial 
assurance  required. 


The  Agency  specified  in 
S  258.30{b)(l>-{5)  the  minimum 
information  that  must  be  included  in  a 
closure  plan.  This  information  included: 
a  description  of  the  methods, 
procedures,  and  processes  necessary  to 
close  the  landfill  in  accordance  with  the 
closure  performance  standard,  including 
decontamination  procedures;  an 
estimate  of  the  maximimi  extent  of 
operation  that  would  be  open  during  the 
active  life  of  the  landfill;  an  estimate  of 
the  maximum  inventory  of  wastes  ever 
on-site  over  the  landfill's  life;  a 
description  of  the  final  cover  in 
accordance  with  the  design  criteria 
proposed  in  S  258.40;  and  a  schedule  for 
completing  all  of  these  activities. 

As  proposed,  the  post-closure  plan 
would  have  to  describe  the  monitoring 
and  maintenance  activities  to  be 
conducted  during  the  two-phase  post- 
closure  care  period,  as  well  as  the 
frequency  with  which  these  activities 
would  be  performed.  Maintenance 
activities  consist  mainly  of  routine 
maintenance  such  as  mowing, 
fertilization,  and  erosion  and  rodent 
control.  EPA  also  proposed  that  the 
post-closure  plan  include  the  name, 
address,  and  telephone  number  of  the 
person  or  office  to  contact  about  the 
landfill  during  both  phases  of  post- 
closure  care,  and  a  description  of  the 
planned  uses  of  the  property  after 
closure. 

Comments  on  the  types  of  information 
and  level  of  detail  in  the  plans  were 
varied.  Some  commenters  argued  for 
more  specificity  in  the  closure  plan 
requirements,  including  submission  of 
detailed  engineering  plans.  Commenters 
also  suggested  that  plans  be  prepared  by 
a  professional  engineer,  and  that  a 
certified  operator  be  responsible  for  the 
site.  In  contrast,  other  commenters 
contended  that  the  proposed  rule's 
requirements  were  too  detailed  and 
extensive  and  that  EPA  should  allow  for 
more  flexibility  in  the  content  of  the 
plans  in  order  to  account  for  site- 
specific  considerations.  Others 
suggested  that  decisions  on  the  level  of 
detail  in  the  plans  be  left  to  the  States. 

Upon  consideration  of  these 
comments,  the  Agency  is  finalizing  the 
requirements  applicable  to  the  contents 
of  closure  and  post-closure  care  plans  in 
S$  258.60(c)  and  25e.61(c)  as  proposed, 
with  two  changes  discussed  below  in 
Section  c  on  decontamination  and 
section  d  on  estimates  of  maximum 
extent  of  operation  and  maximum 
inventory.  Tlie  Agency  continues  to 
believe  that  the  level  of  detail  required 
in  the  plans  represents  the  minimum 
level  necessary  to  ensure  adequate 
planning  by  the  owner  or  operator,  to 


provide  criteria  for  evaluating  the 
adequacy  of  these  plans,  and  to  ensure 
the  enforceability  of  closure 
requirements  by  citizen  suits.  The 
Agency  disagrees  that  th&  proposed 
requirements  would  restrict  the 
flexibility  of  owners  or  operators  in 
preparing  the  plans  or  limit  a  State's 
discretion  in  evaluating  the  adequacy  of 
these  plans.  The  requirements  would 
require  an  owner  or  operator  to  provide 
extensive  detail  about  the  tj^ies  of 
activities  that  will  be  undertaken  to 
meet  the  closure  and  post-closure 
criteria;  however,  most  of  the  specific 
activities  are  left  up  to  the  owner  or 
operator,  thus  allowing  him  to 
incorporate  site-specific  conditions. 
Similarly,  States  with  approved 
programs  will  have  sufficient  flexibility 
in  evaluating  the  adequacy  of  these 
plans. 

The  Agency  recognizes  the  concerns 
of  commenters  about  the  need  for 
specificity  in  the  closure  and  post- 
closure  plans,  particularly  since  these 
requirements  will  be  self-implementing. 
The  closure  and  post-closure  plans  are 
critical  documents  for  ensuring  that 
owners  or  operators  of  municipal  solid 
waste  landfills  have  adequately  planned 
for  the  necessary  activities  to  ensure 
that  all  units  are  closed  in  a  manner  that 
provides  adequate  protection  of  human 
health  and  the  environment.  Also, 
closure  and  post-closure  care  plans 
provide  the  basis  for  cost  estimates  that 
in  turn  establish  the  amount  of  financial 
responsibility  that  must  be 
demonstrated.  Adequate  plans  therefore 
help  to  ensure  that  owners  and 
operators  demonstrate  adequate 
fmancial  responsibility. 

The  Agency  does  not  agree  with 
commenters  who  felt  that  closure  plans 
should  be  certified  by  a  professional 
engineer.  EPA  believes  it  will  be 
relatively  easy  to  verify  that  the  plan 
meets  the  requirements  because  the 
closure  performance  standard  has  been 
replaced  in  today's  rule  with  a  final 
cover  design  standard  in  §  258.60(a) 
providing  very  specific  directions  to  the 
owner  or  operator.  Any  variations  from 
the  final  cover  standards  in  i  258.60(a) 
must  be  approved  by  the  Director  of  an 
approved  State.  Therefore,  EPA  believes 
an  additional  requirement  that  the  plan 
be  certified  would  place  an  unnecessary 
burden  on  owners  and  operators. 

The  Agency  does  not  agree  with 
commenters  who  suggested  that  facility 
operators  should  be  required  to  be 
certified.  The  Agency  believes  that  the 
provisions  in  today's  rule,  which  include 
a  specific  closure  design  standard,  are 
sufficient  to  ensure  that  landfills  are 
closed  and  maintained  after  closure  in  a 
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manner  that  will  protect  human  health 
and  the  environment,  thus  making  any 
additional  certification  requirements 
unnecessary.  In  addition,  the  Agency 
did  not  receive  suggestions  about  the 
kinds  of  additional  certifications  that 
would  be  appropriate  for  operators  of 
municipal  solid  waste  landfills.  The 
absence  of  a  certification  requirement 
for  facility  operators  in  the  final  rule. 
however,  does  not  preclude  a  State  from 
supplementing  the  federal  criteria  with 
additional  closure  and  post-closure  plan 
requirements  as  deemed  necessary. 

b.  Location  of  Closure  and  Post-Closure 
Plans 

The  proposed  rule  specified  in 
S§  258.30(c)  and  25&31(d)  that  the 
closure  and  post-closure  plans  must  be 
kept  at  the  facility  or  at  an  alternate 
location  designated  by  the  owner  or 
operator.  To  be  consistent  with  other 
recordkeeping  provisions  of  the  final 
rule.  §§  258.60(d]  and  258.61(d]  of  the 
final  rule  require  the  closure  and  post- 
closure  plans  to  be  included  in  the 
facility  operating  record. 

c.  Decontamination  of  the  Facility 

The  proposal  would  require  that 
closure  plans  include  a  description  of 
procedures  for  decontaminating  the 
landfill  (§  258.30(b)(l]].  The  proposal  did 
not  specify  the  scope  of  this  requirement 
or  particular  activities  to  be  undertaken. 
Many  commenters  noted  that  the 
requirement  was  ambiguous  and 
requested  that  it  be  clarified.  For 
example,  one  commenter  noted  that  he 
assumed  that  decontamination  applied 
to  the  equipment,  structures,  and  soils 
contaminated  by  lubricants  or  other 
similar  materials.  A  number  of 
commenters  were  uncertain  about  the 
differences  between  decontamination 
activities  and  corrective  action  and 
noted  that  they  could  be  inconsistent. 
For  example,  one  commenter  contended 
that  planning  for  decontamination  was 
not  practical  because  such  plans  would 
need  to  be  based  on  the  nature  of  the 
contamination,  which  would  not  be 
known  until  the  contamination  occurred. 
Other  commenters  were  concerned  that 
the  requirement  implied  that  the  wastes 
from  the  landfill  must  be  removed  at 
closure  and  that  such  measures  were 
appropriate  only  if  the  landfill  posed  an 
imminent  public  endangerment  and  no 
other  options  were  available.  Finally, 
some  commenters  contended  that  the 
requirement  was  confusing  and 
recommended  that  it  be  deleted 
altogether. 

The  Agency  recognizes  that  the 
requirement  that  the  closure  plan 
describe  decontamination  activities  has 
caused  confusion  among  commenters 


and  that  the  ambiguity  of  the 
requirement  may  resuJt  in  a 
misunderstanding  of  the  Agency's 
intent.  The  Agency's  real  concern  in 
proposing  this  requirement  was  to 
ensure  that  hazardous  waste  at  the  site 
would  be  managed  adequately.  Upon 
reconsideration,  the  Agency  determined 
that  the  concerns  regarding  the  receipt 
or  management  of  any  hazardous  waste 
are  adequately  addressed  in  the  facility 
operating  standards  (see  {  258.20]  and 
need  not  be  included  in  the  closure 
criteria.  Therefore,  the  final  rule  does 
not  require  that  a  description  of 
decontamination  activities  be  included 
in  the  closure  plan. 

d.  Estimates  of  Maximum  Extent  of 
Operation  and  Maximum  Inventory 

The  proposal  would  provide  that  the 
closure  plan  include  an  estimate  of  the 
maximum  extent  of  operation  that  will 
be  open  at  any  time  during  the  active 
life  of  the  landfill  and  the  maximum 
inventory  of  wastes  ever  on  site  over  the 
active  life  of  the  landfill  (§  258.30(b)  (2) 
and  (3)).  Several  commenters  expressed 
confusion  concerning  the  definition  of 
maximum  extent  of  operation  and 
maximum  inventory  and  questioned 
whether  the  proposed  requirements 
were  necessary.  For  example,  some 
commenters  were  concerned  that  the 
maximum  extent  of  operation  was 
equivalent  to  the  maximum  design 
capacity  of  the  entire  landfill  and  as  a 
result  would  not  account  for  partial 
closures  undertaken  over  the  life  of  the 
facility.  One  commenter  recommended 
requiring  the  plan  to  address  the  areal 
extent  of  the  faciUty  requiring  final 
grading  rather  than  estimates  of  the 
"maximum  extent  of  operation"  and 
maximum  inventory. 

In  the  preamble  to  the  proposed 
criteria,  the  Agency  explained  that  the 
estimates  of  the  maximum  extent  of 
operation  and  maximum  inventory  ever 
on  site  over  the  active  life  of  the  faciUty 
are  important  because  they  are  used  to 
estimate  the  cost  of  closure  and  the  level 
of  financial  assurance  that  is  required. 
The  amount  of  financial  assurance  must 
account  for  the  maximum  costs  of 
closure  to  ensure  that  adequate  funds 
are  available  even  if  closure  takes  place 
earlier  than  expected. 

The  preamble  further  noted  that  the 
estimate  of  the  maximum  extent  of 
operation  of  the  landfill  must  account 
for  the  largest  portion  of  the  landfill  ever 
open  at  any  one  time  over  the  active  life 
of  the  landfill.  For  example,  if  an  owner 
or  operator  routinely  capped  portions  of 
the  landfill  as  they  reached  capacity  and 
never  had  more  than  one  acre  open  at 
any  time,  then  the  estimate  of  the 
maximum  extent  of  operation  would  be 


one  acre.  Under  the  proposal,  an  area 
was  considered  open  if  it  was  subject  to 
the  regulations  and  had  not  been  closed 
in  accordance  with  the  closure 
requirements  (i.e.,  had  not  been  closed 
with  a  fmal  cover  that  met  the  technical 
design  standards). 

Likewise,  the  estimate  of  maximum 
inventory  referred  to  the  largest  amount 
of  waste  ever  on  site  at  one  time  that 
would  need  to  be  handled  if  closure 
were  to  occur  at  any  time  during  the 
active  Hfe  of  a  municipal  solid  waste 
landfill.  This  estimate  would  include 
any  wastes  stored  temporarily  on  site 
(i.e.,  not  yet  disposed)  and  run-off  from 
trenches  or  ditches  associated  with  the 
landfill.  The  Agency  expects  that  at 
-  most  facilities,  minimal  inventory  will 
be  accumulated  on  site. 

The  Agency  continues  to  believe  that 
estimates  of  the  maximum  area  of  the 
landfill  ever  requiring  a  final  cover  at 
one  time  and  of  the  maximum  inventory 
must  be  included  in  the  closure  plans  to 
ensure  that  owners  or  operators  have 
adequately  prepared  for  closure, 
including  closure  that  might  occur 
unexpectedly  at  any  time.  In  addition, 
these  estimates  will  serve  as  the  basis 
for  determining  the  amount  of  financial 
responsibility  needed  in  order  to  ensure 
that  owners  and  operators  have 
adequate  funds  to  cover  the  most 
expensive  cost  of  closure  (i.e.,  when  the 
largest  area  of  the  landfill  is  open). 
Because  of  the  confusion  over  the 
definition  of  "maximum  extent  of 
operation,"  however,  the  Agency  is 
clarifying  the  language  in  the  final  rule 
by  replacing  the  estimate  of  the 
"maximum  extent  of  operation"  with  an 
estimate  of  the  largest  area  of  the 
MSWLF  that  will  ever  require  a  final 
cover  over  the  active  life  of  the  facility. 
If  an  owner  or  operator  routinely  closes 
landfill  cells  as  they  are  filled,  then  the 
plan  should  indicate  the  greatest  number 
of  cells  ever  open  at  one  time.  The 
Agency  is  finalizing  as  proposed  the 
requirement  to  include  an  estimate  of 
the  maximum  inventory  ever  on  site  In 
the  closure  plan. 

The  Agency  wishes  to  reiterate  that 
the  estimate  of  the  maximum  area  of  the 
MSWLF  requiring  a  final  cover  must 
account  for  all  areas  of  the  MSWLF 
subject  to  these  regulations  and  not 
already  closed  in  accordance  with  the 
S  258.60  closure  requirements. 
Therefore,  portions  of  the  landfill  that 
have  daily  cover,  but  not  a  final  cover 
that  satisfies  the  cover  design  standard, 
must  be  included  in  the  estimate. 
Similarly,  the  estimate  of  the  maximum 
Inventory  must  account  for  the 
maximum  amount  of  wastes  on  site  (and 
not  yet  disposed]  that  may  need  to  be 
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removed  or  disposed  in  the  landfill  over 
the  life  of  the  site,  including  any  wastes 
that  may  be  stored  prior  to  being 
disposed  on  or  off  site.  The  Agency, 
however,  does  not  intend  the  estimate  of 
maximum  inventory  to  represent  the 
design  capacity  of  the  landfill. 

e.  Post-Closure  Use  of  Landfill  Property 

The  proposed  rule  would  require  that 
the  post-closure  plan  include  a 
description  of  planned  future  uses  of  the 
site.  Section  258.31(c](3]  proposed  that 
the  post-closure  use  of  the  property 
could  not  disturb  the  integrity  of  the 
final  cover  unless  the  State  approved 
the  owner's  or  operator's  demonstration 
that  the  activities  (1)  would  not  increase 
the  potential  threat  to  human  health  and 
the  environment  or  (2)  were  necessary 
to  reduce  a  threat  to  human  health  or 
the  environment  (e.g.,  distiu-bance  of  the 
final  cover  as  part  of  corrective  action). 
In  the  preamble,  the  Agency  noted  that  a 
recreational  park  might  be  an 
acceptable  use  of  property  if  the  above 
criteria  were  satisfied. 

The  Agency  received  several 
comments  regarding  the  use  of  landfill 
sites  during  the  post-closure  care  period. 
One  commenter  supported  the  future  use 
of  closed  sites  as  long  as  the  integrity  of 
the  final  cap  and  liner  was  maintained 
and  proper  monitoring  continued.  A  few 
commenters  opposed  the  subsequent  use 
of  property,  noting  that  post-closure 
recreational  use  (e.g.,  use  of  off-road 
vehicles]  could  disturb  the  final  cover, 
expose  the  public  to  toxic  materials,  and 
promote  leachate  generation,  thereby 
providing  inadequate  protection  of 
human  health  and  the  environment.  One 
commenter  suggested  that  sites  not  be 
used  for  at  least  five  years  and  that  an 
evaluation  of  the  site  by  an  independent 
geotechnical  engineer  affirming  that 
subsidence  had  not  occurred  be  required 
prior  to  any  subsequent  use. 

Upon  consideration  of  the  comments, 
the  Agency  is  finalizing  the  proposal 
substantially  as  proposed  with  changes 
to  allow  for  self-implementation  and  to 
clarify  the  intent  of  the  regulatory 
language.  To  ensure  that  corrective 
action  measures  could  not  be  construed 
as  inconsistent  with  the  post-closure  use 
of  property  restrictions,  the  proposed 
rule  included  a  provision  that  a  closed 
unit  could  be  disturbed  if  necessary  to 
reduce  a  threat  to  human  health  and  the 
environment.  To  clarify  this  intent,  the 
final  rule  replaces  this  language  with  the 
provision  in  S  258.61(c)(3)  that  states  the 
owner  or  operator  may  not  disturb  the 
integrity  of  the  final  cover  unless  it  is 
necessary  to  comply  with  other 
requirements  in  part  258.  This  clarifies 
that  an  owner  or  operator  in  an 


unapproved  State  is  not  precluded  from 
initiating  corrective  action  if  needed. 

While  the  Agency  continues  to  believe 
that  under  very  limited  circumstances  it 
may  be  possible  or  desirable  to  allow 
certain  post-closure  uses  of  land, 
including  some  recreational  uses, 
without  posing  a  significant  threat  to 
human  health  and  the  environment,  such 
situations  are  likely  to  be  very  limited 
and  need  to  be  considered  carefully.  To 
ensure  that  activities  other  than  those 
necessary  to  comply  with  part  258  are 
not  undertaken  without  prior  approval, 
the  opportunity  to  request  permission 
for  future  use  of  a  closed  MSWLF  for 
such  activities  is  available  only  to 
facilities  located  in  approved  States.  In 
an  approved  State,  the  Director  may 
approve  a  request  from  an  owner  or 
operator  to  distiirb  the  final  cover,  liner 
or  other  component  of  the  containment 
system,  including  removing  wastes,  only 
if  the  owner  or  operator  demonstrates 
that  such  activities  will  not  increase  the 
potential  threat  to  human  health  or  the 
environment. 

4.  Sections  258.60(d)  and  258.61  (d) 
Closure  and  Post-Closure  Plan 
Deadlines  and  Approvals 

The  proposed  requirements  for  closure 
and  post-closure  plan  deadlines  and 
approvals  in  §§  258.30(c]  and  258.31(d) 
would  establish  the  general  requirement 
that  owners  or  operators  must  prepare 
closure  and  post-closure  care  plans  by 
the  effective  date  of  the  regulation  or 
upon  the  initial  receipt  of  solid  waste, 
whichever  is  later.  The  proposal  would 
defer  to  the  States  for  establishing 
deadlines  for  submitting  the  plans  to  the 
States.  The  proposal  also  specified  that 
plans  and  any  subsequent  modifications 
to  the  approved  plans  would  be 
approved  by  the  States. 

The  Agency  received  a  number  of 
conunents  regarding  the  rule's  deadlines 
for  preparing  closure  and  post-closure 
plans  and  the  requirements  for  States  to 
approve  these  plans.  Most  of  the 
commenters  expressed  confusion  about 
the  deadlines  for  preparing  and 
submitting  plans.  In  particular, 
commenters  questioned  whether  plans 
must  be  prepared  or  submitted  by  the 
effective  date  of  the  regulation,  at  some 
later  time,  or  by  State-specific 
deadlines.  Some  conmienters  noted  the 
possibility  of  inconsistencies  and 
conflicts  between  the  proposed 
deadlines  and  State  deadlines.  Other 
conunenters  expressed  concern  that  the 
deadline  for  completing  plans  by  the 
effective  date  of  the  rule  would  not 
allow  adequate  time  for  many  owners  or 
operators,  especially  of  existing 
facilities  and  those  serving  smaller 
communities,  to  prepare  adequate  plans. 


Several  commenters  contended  that 
without  a  deadline  for  the  submittal  of 
plans,  it  would  be  difficult  to  enforce 
compliance  and  ensure  the  development 
of  adequate  plans.  One  commenter 
suggested  that  States  should  establish 
schedules  for  submitting  plans  but  that 
they  should  be  required  no  later  than 
three  years  after  the  effective  date  for 
existing  facilities. 

Several  States  expressed  concern  that 
the  proposal  would  require  them  to 
review  and  approve  or  disapprove  all 
plans  by  the  effective  date  of  the  rule, 
which  would  pose  an  undue 
administrative  burden  on  limited 
resources.  Finally,  some  commenters 
expressed  concern  that  the  proposal  did 
not  contain  specific  provisions  for  public 
participation  during  the  plan  approval 
process. 

Based  on  its  experience  in  the  subtitle 
C  program,  the  Agency  does  not  believe 
that  owners  or  operators  will  face  an 
unreasonable  burden  in  developing 
plans  by  the  effective  date  of  the  rule.  In 
implementing  similar  closure  and  post- 
closure  plan  requirements  under  subtitle 
C,  the  Agency  did  not  encounter 
problems  for  owners  or  operators  of 
hazardous  waste  facilities  who  were 
required  to  prepare  plans  within  12 
months  from  the  promulgation  date  of 
the  rule  (i.e.,  twelve  months  less  time 
than  the  deadlines  applicable  to  owners 
or  operators  of  municipal  solid  waste 
landfills).  As  noted  in  the  preamble  to 
the  proposed  criteria,  much  of  the 
information  required  to  prepare  a 
closure  and  post-closure  plan  should  be 
readily  available  to  the  owner  or 
operator  based  on  routine  operating 
practices. 

The  Agency  also  continues  to  believe 
that  procedural  requirements,  such  as 
deadlines  for  submitting  plans  to  the 
States,  should  be  left  to  the  States  to 
allow  them  the  flexibility  to  establish 
their  own  priorities,  particularly  because 
many  States  already  have  solid  waste 
management  programs  with  such 
procedural  requirements  in  place. 

The  Agency  does  not  agree  with  those 
commenters  who  asserted  that  without 
deadlines  for  submitting  closure  and 
post-closure  plans,  adequate  plans  may 
not  be  prepared.  The  Agency  believes 
that  the  final  rule  includes  a  sufficient 
amount  of  specificity  to  allow  owners  or 
operators  to  prepare  adequate  plans. 

Because  of  the  above  reasons,  the 
Agency  is  finalizing  the  rule 
substantially  as  proposed  with  some 
changes  in  order  to  allow  for  self- 
implementation  of  the  rule.  The  final 
rule  continues  to  require  that  owners 
and  operators  prepare  their  closure  and 
post-closure  plans  by  the  effective  date 
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of  the  regulations  or  the  initial  receipt  of 
waste,  whichever  is  later.  Consistent 
with  the  other  recordkeeping 
requirements  in  the  flnal  rule,  the  owner 
or  operator  must  notify  the  State 
Director  that  the  plans  have  been 
prepared  and  placed  in  the  operating 
record  of  the  facility.  To  allow  for  self- 
implementation,  the  rule  no  longer 
includes  the  requirement  that  States 
must  approve  the  plans. 

5.  Section  253.80  (f)  and  (gj    Deadlines 
for  Closure 

a.  Deadline  for  Beginning  Gosure 

The  Agency  proposed  in  S  258.30(d) 
that  owners  and  operators  would  begin 
closure  of  each  landfill  unit  in 
accordance  with  an  approved  closure 
plan  no  later  than  30  days  after  the  final 
receipt  of  wastes  at  that  unit.  The 
proposal  did  not  deflne  the  "Hnal  receipt 
of  wastes";  however,  in  the  preamble 
accompanying  the  proposed  rule,  the 
Agency  encouraged  States  to  define  the 
final  receipt  of  waste  to  preclude 
landfills  from  remaining  inactive  for  an 
indefinite  period  of  time  by  claiming 
they  had  not  received  the  final  shipment 
of  waste.  The  Agency  suggested  that 
States  adopt  a  standard  requiring  sites 
to  begin  closure  within  30  days  of  the 
final  receipt  of  waste,  or  no  later  than 
one  year  after  the  most  recent  receipt  of 
waste  if  landfill  capacity  was  available. 
The  proposed  rule  would  give  States  the 
discretion  to  grant  extensions  to  the 
deadline  for  beginning  closure,  provided 
that  the  landfill  unit  would  not  pose  a 
threat  to  human  health  or  the 
environment. 

The  Agency  received  numerous 
comments  on  this  proposed  requirement. 
While  some  commenters  favored  the  30- 
day  deadline,  most  commenters  argued 
that  the  30-day  deadline  for  beginning 
closure  would  not  be  feasible  or 
desirable  under  a  number  of 
circumstances,  such  as  adverse  weather 
conditions  or  unavoidable  contract 
delays.  These  commenters  suggested  90 
days  or  lao  days  from  the  date  of  the 
final  receipt  of  waste,  with  allowances 
for  extensions,  contending  that  these 
longer  timeframes  would  reduce  the 
number  of  requests  for  extensions  and 
pose  no  unreasonable  risk  to  human 
health  and  the  environment.  Finally, 
some  commenters  recommended  that 
the  Agency  not  specify  a  deadline  in  the 
regulation  but  delegate  to  the  States  the 
responsibility  of  establishing  closure 
schedules. 

The  Agency  received  a  number  of 
comments  supporting  the  inclusion  of 
extensions  to  the  30-day  deadline  to 
account  for  circumstances  such  as 
seasonal  conditions  that  preclude 


initiating  earthmoving  activities,  or 
landfills  that  have  remaining  capacity 
but  are  experiencing  business 
fluctuations.  Commenters  also  noted  the 
need  for  specific  criteria  for  granting 
extensions  to  the  deadline  to  begin 
closure.  Most  stated  that  detailed 
criteria  for  granting  extensions  were 
necessary  to  ensure  adequate  protection 
of  human  health  and  the  environment. 
Suggestions  included  specifying  a  time 
limit  for  which  extensions  may  be 
granted  to  ensure  that  sites  were  closed 
in  a  timely  manner,  and  allowing  the 
appropriate  authority  to  grant 
extensions  to  the  deadline  for  beginning 
closure  only  if  the  owner  or  operator 
demonstrates  that  the  unit  or  faciUty  has 
remaining  capacity,  and  that  the  owner 
or  operator  is  operating,  and  will 
continue  to  operate,  the  facility  in  a 
manner  that  ensures  the  protection  of 
human  health  and  the  environment 
including  complying  with  all  applicable 
regulations. 

In  response  to  pubUc  comments  and  to 
make  the  requirements  self- 
implementing,  the  final  rule  in  §  258.60(f) 
requires  an  owner  or  operator  to  begin 
closure  within  30  days  after  the  final 
receipt  of  waste,  or  no  later  than  one 
year  from  the  most  recent  receipt  of 
waste  under  certain  circumstances. 
Extensions  beyond  the  one-year 
deadline  are  available  only  in  approved 
States  if  certain  criteria  are  met. 

The  Agency  continues  to  believe  it  is 
important  to  establish  deadlines  for 
triggering  closure  of  landfills  to  avoid 
potential  threats  to  human  health  and 
the  environment  posed  by  inactive  but 
unclosed  landfills,  particularly  for 
facilities  located  in  unapproved  States. 
The  Agency  believes  that  in  most  cases. 
30  days  from  the  final  receipt  of  waste 
will  provide  sufficient  time  to  begin 
closure  activities.  The  Agency  wishes  to 
reiterate  that  the  30-day  deadline  refers 
to  the  beginning  of  closure  activities  and 
does  not  require  that  closure  be 
completed  within  30  days,  or  that 
procedures  for  installing  the  final  cap 
necessarily  begin  within  this  30-day 
deadline.  Since  all  owners  or  operators 
will  be  required  to  have  prepared 
closure  and  post-closure  plans  by  the 
effective  date  of  the  regulations,  the 
owner  or  operator  should  be  prepared  to 
begin  closure  procedures  of  each  unit 
within  the  specified  time  frame.  As 
discussed  below,  the  final  rule  allows 
owners  or  operators,  in  limited 
circumstances,  to  delay  closure  up  to 
one  year  after  the  most  recent  receipt  of 
waste,  which  should  minimize  any 
burdens  on  owners  or  operators. 

The  Agency  agrees  with  commenters 
who  argued  that  it  may  be  desirable  to 


allow  a  unit  or  facility  to  delay  closure  if 
the  landfill  unit  has  remaining  capacity. 
Therefore,  the  final  rule  allows  an 
owner  or  operator  of  a  landfill  to  delay 
closure  up  to  one  year  from  the  most 
recent  receipt  of  waste  If  the  landfill  unit 
has  remaining  capacity  and  there  is  a 
reasonable  likelihood  that  the  unit  will 
receive  additional  wastes.  In  addition, 
the  Director  of  an  approved  State  may 
grant  extensions  beyond  this  one-year 
deadline  for  beginning  closure  under 
certain  circumstances. 

The  Agency  also  agrees  with 
commenters  that  criteria  for  granting 
extensions  to  the  closure  deadlines  are 
important  for  ensuring  that  units  or 
facilities  do  not  unnecessarily  delay 
closure  if  such  delays  would  pose 
threats  to  human  health  and  the 
environment.  Therefore,  the  final  rule 
adds  criteria  to  S  258.60(f)  and  allows 
the  Director  of  an  approved  State  to 
grant  an  extension  to  the  maximum  one- 
year  deadline  to  begin  closure  if  the 
owner  or  operator  demonstrates  that  the 
unit  has  the  capacity  to  receive 
additional  wastes,  and  he  has  taken  and 
will  continue  to  take  all  steps  to  prevent 
threats  to  human  health  and  the 
environment  from  the  unclosed  landfill. 

The  Agency  also  received  comments 
requesting  clarification  of  the  term  "final 
receipt  of  wastes."  The  proposal  stated 
that  closure  must  begin  within  30  days 
of  the  "final  receipt  of  waste."  Most 
commenters  suggested  that  the  Agency 
define  "final  receipt  of  wastes,"  arguing 
that  the  lack  of  a  uniform  definition 
would  threaten  the  protection  of  human 
health  and  the  environment  by  allowring 
sites  to  remain  inactive  for  an  indefinite 
amount  of  time.  Suggestions  included 
defining  "final  receipt  of  waste"  as  the 
last  expected  receipt  of  waste  to 
account  for  extended  periods  of 
inactivity  in  rural  areas  and  infrequenUy 
used  landfills,  and  linking  the  trigger  for 
beginning  closure  to  design  capacity  to 
avoid  forcing  a  landfill  to  close  if  it  still 
has  capacity  and  intends  to  receive 
additional  wastes.  Commenters  argued 
this  approach  would  prevent  owners  or 
operators  from  receiving  periodic 
shipments  of  wastes  solely  to  avoid 
closure  even  though  the  unit  had 
reached  its  design  capacity. 

The  Agency  agrees  that  it  is  necessary 
to  include  a  more  explicit  definition  of 
"final  receipt  of  waste"  to  ensure  that 
closure  is  not  deferred  indefinitely.  The 
Agency  also  recognizes  that  in  some 
cases,  a  landfill  may  receive  wastes 
relatively  infrequently  (as  may  be  the 
case  with  small  rural  landfills)  but  have 
remaining  capacity.  Therefore, 
S  258.60(0  of  the  final  rule  requires  that 
owners  or  operators  begin  closure  of 
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each  unit  within  30  days  after  the  known 
final  receipt  of  wastes  or,  if  the  landfill 
has  remaining  capacity  and  there  is  a 
reasonable  likelihood  that  the  landfill 
will  receive  additional  wastes  after  the 
30-day  period,  no  later  than  one  year 
after  the  date  on  which  the  unit  received 
the  most  recent  volume  of  wastes.  This 
definition  will  ensure  that  units  are 
closed  when  they  are  unlikely  to  receive 
any  additional  wastes  or  have  no 
remaining  capacity  and,  at  the  same 
time,  will  provide  sufficient  flexibility  to 
account  for  routine  business  cycles  and 
other  business  disruptions. 

b.  Deadlines  for  Completing  Closure 

While  the  proposal  did  not  specify 
deadlines  for  completing  closure,  the 
Agency  recommended  in  the  preamble 
accompanying  the  proposed  rule  that 
States  develop  specific  deadlines  and 
milestones  for  completing  closure 
activities.  The  Agency  also  requested 
comments  on  whether  the  federal 
criteria  should  include  a  deadline  for  the 
completion  of  closure. 

A  number  of  commenters  supported 
the  proposal  to  leave  deadlines  for 
completing  closure  up  to  the  States,  thus 
allowing  the  States  flexibility  to  account 
for  the  unique  situations  of  sites  within 
each  State  (e.g.,  weather  conditions, 
availability  of  contractors).  The  majority 
of  commenters,  however,  recommended 
that  a  specific  deadline  be  set  for 
completion  of  closure  to  ensure  that 
closure  is  not  unnecessarily  delayed. 
Commenters  suggested  a  number  of 
different  deadlines:  Some  commenters 
suggested  the  Subtitle  C  requirements  of 
180  days  with  an  option  for  extensions, 
and  others  recommended  time  periods 
of  one  year  to  one  and  one  half  years. 
One  commenter  suggested  that  the 
Subtitle  C  interim  milestone  of  90  days 
for  managing  all  inventory  also  be 
incorporated  into  the  rule's  closure 
deadlines. 

Particularly  because  the  final  rule 
utilizes  a  self-implementing  approach, 
the  Agency  agrees  with  the  commenters" 
concerns  that  including  a  deadline  for 
completing  closure  is  necessary  to 
ensure  that  the  completion  of  closure  is 
not  delayed  indefinitely.  Therefore,  the 
Agency  is  adding  5  258.60(g)  to  the  final 
rule  to  require  that  closure  of  each  unit 
must  be  completed  within  180  days  of 
the  beginning  of  closure  activities.  The 
Agency  recognizes  that  in  limited 
circumstances  climatic  conditions  and 
other  factors  may  make  it  difficult  to 
complete  closure  within  180  days. 
Therefore,  the  final  rule  also  allows  the 
Director  of  approved  States  to  grant 
extensions  to  the  180-day  deadline  if  the 
owner  or  operator  demonstrates  that 
closure  cannot  be  completed  within  180 


days,  and  he  has  taken  all  steps 
necessary  to  ensure  that  delaying  the 
completion  of  closure  will  not  pose  a 
threat  to  human  health  and  the 
environment.  This  180-day  deadline  and 
the  option  for  the  Director  of  an 
approved  State  to  grant  an  extension 
under  limited  circumstances  are 
consistent  with  the  deadlines  under 
subtitle  C  in  40  CFR  264.113  and  265.113. 
This  approach  is  also  consistent  with 
comments  submitted  by  a  number  of 
parties  as  noted  above. 

The  Agency  does  not  believe  that  it  is 
necessary  to  incorporate  a  90-day 
interim  deadline  for  removal  of 
inventory  into  the  closure  deadlines. 
The  Agency  does  not  anticipate  that 
municipal  solid  waste  landfills  are  likely 
to  accumulate  large  quantities  of 
inventory  that  could  pose  a  serious 
threat  to  human  health  and  the 
environment  if  they  were  not  managed 
quickly.  Furthermore,  the  Agency  does 
not  want  to  restrict  State  flexibility 
unless  it  is  necessary  to  protect  human 
health  and  the  environment.  States  may 
wish  to  incorporate  interim  milestones 
in  their  programs  to  take  account  of  site- 
specific  or  State-specific  conditions  (e.g., 
interim  deadlines  for  installing  final 
covers  if  deemed  appropriate  to  account 
for  special  climatic  conditions). 

6.  Section  258.60(e)    Closure 
Notification  Requirement 

The  proposal  did  not  Include  a 
requirement  that  owners  and  operators 
notify  the  States  of  the  commencement 
of  closure.  The  Agency  instead 
recommended  that  States  develop  their 
own  closure  notification  requirements  to 
allow  time  for  facility  inspections  to 
ensure  that  the  approved  closure  plan 
was  still  applicable.  (The  proposal 
would  require  that  all  closures  be  in 
accordance  with  an  approved  closure 
plan  but  would  leave  to  the  States  the 
responsibility  of  estabUshing  review 
procedures.) 

Several  commenters  disagreed  with 
the  Agency's  position  that  closure 
notification  requirements  should  be 
deferred  to  the  States,  arguing  that 
specific  notification  requirements  are 
necessary  to  allow  States  the  time  to 
inspect  facilities  and  ensure  that  the 
approved  closure  plan  was  applicable. 
In  addition,  commenters  noted  that 
advance  notification  would  help  to 
avoid  inactive  but  unclosed  sites. 
Commenters  suggested  that  the  Agency 
incorporate  the  requirements  of  Subtitle 
C  and  require  notification  at  least  60 
days  prior  to  closure.  Commenters  also 
recommended  including  provisions  for 
public  participation  as  part  of  the 
notification  requirements. 


Upon  consideration  of  the  comments, 
the  Agency  decided  to  add  a  notification 
requirement  to  the  final  rule  in 
S  258.60(e).  The  final  rule  requires  all 
owners  or  operators  (in  both  approved 
and  unapproved  States)  to  notify  the 
State  in  which  the  facility  is  located 
prior  to  beginning  closure  of  each  unit, 
and  place  a  notice  of  impending  closure 
in  the  facility  operating  record.  The 
Agency  believes  that  notifying  the  State 
of  closure  is  important  to  provide  States 
and  citizens  an  opportunity  to  ensure 
that  the  activities  described  in  the 
closure  plan  are  appropriate  to  close  the 
unit  under  current  conditions.  This  is 
particularly  important  for  today's  self- 
implementing  rule  because  there  are  no 
requirements  to  approve  the  closure  and 
post-closure  plans  prior  to  closure. 

7.  Section  258.61(a)  and  (b)    Length  of 
Post-Closure  Care  Period 

The  Agency  proposed  under 
§  258.31(a)  that  owners  and  operators  of 
MSWLFs  must  conduct  two  phases  of 
post-closure  care*.  During  the  first  30 
years  of  the  post-closure  care  period 
(Phase  I),  the  proposal  would  require  the 
owner  or  operator  to  conduct  routine 
maintenance  of  the  final  cover,  conduct 
ground-water  monitoring,  continue 
leachate  collection  and  gas  monitoring 
requirements  if  subject  to  these 
requirements  during  the  facility's 
operating  life,  and  maintain  the  integrity 
of  these  monitoring  systems.  Leachate 
collection  systems  would  be  required  to 
be  operated  until  leachate  was  no  longer 
generated. 

Following  completion  of  the  first 
phase  of  post-closure  care  at  each 
landfill  unit,  the  proposed  rule  would 
require  in  §  258.31(b)  that  owners  and 
operators  of  MSWLFs  conduct  a  second, 
less-intensive  phase  of  care  that 
included,  at  a  minimum,  groundwater 
monitoring  and  gas  monitoring  in  order 
to  detect  any  contamination  that  might 
occur  beyond  the  first  30  years  of 
postclosure  care.  The  proposal  would 
leave  to  the  States  the  responsibility  for 
specifying  the  duration  and  the  specific 
activities  to  be  conducted  during  this 
second  phase. 

In  the  preamble  to  the  proposed  rule, 
the  Agency  requested  comments  on  the 
two-phased  approach,  information  on 
the  frequency  and  timing  of  releases 
from  landfills,  suggestions  for  criteria 
that  could  be  used  to  evaluate  the  length 
of  the  post-closure  care  periods, 
appropriate  demonstrations  for 
terminating  the  post-closure  care  period, 
and  other  pertinent  information  based 
on  experiences  with  closed  landfills. 

Commenters  were  nearly  unanimously 
opposed  to  the  proposed  length  of  the 
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post-closure  care  period  and  suggested  a 
variety  of  alternatives.  Several 
commenters  argued  that  the  minimum 
30-year  Phase  I  post-closutre  care  period 
was  unnecessarily  long,  contending  that 
a  landfill  reaches  equilibrium  in  as  few 
as  ten  or  fifteen  years  after  which 
significant  quantities  of  leachate  and 
methane  gas  are  no  longer  generated. 
Others  recommended  a  mandatory 
period  of  five,  ten  or  twenty  years  with 
the  option  to  extend  the  time  frame  only 
if  the  State  determined  it  to  be 
necessary.  Finally,  some  recommended 
granting  the  States  more  flexibility  in 
determining  the  length  of  post-closure 
care  period. 

Several  commenters  specifically 
opposed  a  mandatory  second  phase  of 
post-closure  care  asserting  that 
additional  post-closure  care  beyond  30 
years  should  only  be  required  on  a  case- 
by-case  basis  if  a  problem  exists.  Other 
commenters  noted  that  the  proposal  was 
more  stringent  than  subtitle  C 
requirements,  and  recommended  that 
the  final  rule  be  consistent  with  subtitle 
C  and  delete  the  second  mandatory 
phase  and  allow  States  the  discretion  to 
reduce  or  extend  the  30-year  Phase  I 
requirements.  Granting  States  the 
discretion  to  increase  the  length  of  the 
period  if  necessary  to  protect  human 
health  and  the  environment  on  a  case- 
by-case  basis  eliminates  the  need  for  a 
mandatory  Phase  II  period.  Many 
commenters  also  noted  the  economic 
burden  of  a  potentially  infinite  Phase  II 
post-closure  care  period. 

In  contrast  some  commenters 
asserted  that  a  30-year  Phase  I  post- 
closure  care  period  was  not  long  enough 
and  urged  the  Agency  to  lengthen  the 
Phase  I  period  because  leachate  and  gas 
formation  may  continue  beyond  the  first 
30  years  after  closure  and  releases  may 
occur  when  liners  and  leachate 
collection  systems  fail.  One  commenter 
contended  Oiat  perpetual  care  would 
likely  be  required.  Other  commenters 
argued  that  unless  owners  or  operators 
continued  to  maintain  the  cover  and 
prevent  the  infiltration  of  liquids  into  the 
landfill  after  the  initial  30-year  period, 
significant  amounts  of  water  would  be 
introduced  into  the  landfill,  leachate  and 
methane  gas  would  be  generated,  and 
releases  would  likely  to  occur.  Finally, 
commenters  suggested  that  the  Agency 
establish  criteria  for  determining  when 
reductions  in  long-term  postclosure  care 
are  warranted  to  avoid  inconsistent 
implementation  of  the  requirements  and 
to  ensure  that  reductions  are  allowed 
only  when  there  is  no  significant  threat 
to  human  health  and  the  environment. 

After  carefully  considering  the  public 
comments  received,  the  Agency  decided 


to  drop  the  two-phased  approach  to 
post-closure  care,  and  is  requiring  in 
S  258.61(a)(lH4)  that  owners  or 
operators  conduct  post-closure  care 
activities  for  a  period  of  30  years  after 
the  closure  of  each  MSWLF  unit.  Section 
258.61(b)  allows  the  Director  of  an 
approved  State  to  extend  or  reduce  the 
30-year  period  based  on  cause. 
Reductions  in  the  length  of  the  period 
will  only  be  permitted  if  the  ovsmer  or 
operator  demonstrates  that  a  shorter 
period  is  sufficient  to  protect  human 
health  and  the  environment.  Increases  in 
the  post-closure  care  period  may  be 
made  if  the  Director  of  an  approved 
State  determines  that  the  lengthened 
period  is  necessary  to  protect  human 
health  and  the  environment. 

Although  commenters  suggested 
various  alternative  post-closure  care 
periods,  the  Agency  does  not  have  data 
to  enable  it  to  evaluate  the  alternatives 
suggested.  While  one  commenter 
submitted  some  data  suggesting  that 
equilibrium  would  generally  occur  ten  to 
fifteen  years  after  closure,  this 
assessment  was  made  based  only  on  gas 
generation  rates.  No  leachate  data  were 
submitted.  The  Agency  did  not  receive 
empirical  evidence  demonstrating  that 
discontinuing  post-closure  care  after  the 
stabilization  of  an  MSWLF  would  be 
adequately  protective  of  human  health 
and  the  environment.  The  Agency  also 
did  not  receive  any  data  supporting  any 
of  the  other  recommended  time  periods, 
including  the  need  for  longer  time 
periods.  Therefore,  the  Agency  does  not 
have  data  at  this  time  to  support  a 
requirement  that  is  either  more  or  less 
stringent  than  subtitle  C  requirements. 

The  Agency  is  allowdng  this  30-year 
period  to  be  decreased  or  increased  by 
the  Director  of  an  approved  State  to 
account  for  situations  where  a  30-year 
post-closure  care  period  may  be 
inappropriate  based  on  site-specific 
conditions.  Providing  for  variances  in 
the  post-closure  care  period  in  approved 
States  allows  the  flexibility  to 
accommodate  differences  in  geology, 
climate,  topography,  resources, 
demographics,  etc.  In  all  cases,  however, 
the  Agency  is  convinced  that  these 
decisions  must  be  reviewed  carefully 
and  be  subject  to  State  review  to  ensure 
that  units  are  monitored  and  maintained 
for  as  long  as  is  necessary  to  protect 
human  health  and  the  environment. 

8.  Section  258.61(a)    Post-Closure  Care 
Activities 

The  Agency  received  varied 
comments  on  the  types  of  activities  that 
should  be  undertaken  during  the  post- 
closure  care  period.  A  number  of 
commenters  supported  the  requirements 
as  proposed.  In  contrast,  some 


commenters  asserted  that  the 
requirements  should  be  made  less 
stringent,  arguing  that  mimicipal  solid 
waste  landfills  do  not  pose  the  same 
risk  as  hazardous  waste  landfills  (e.g., 
MSWLFs  located  in  rural  areas).  Others 
contended  that  the  very  large  costs 
associated  with  30  years  of  ground- 
water monitoring  would  be  burdensome 
to  owners  or  operators.  Several 
commenters  contended  that  the 
proposed  post-closure  criteria  did  not 
provide  sufficient  guidance  to  the  States 
and  recommended  that  more  specific 
post-closure  care  requirements  be 
promulgated  in  order  to  adequately 
protect  public  health. 

The  Agency  received  extensive 
comments  on  the  proposed  post-closure 
care  leachate  collection  requirements. 
Several  commenters  objected  to  the 
requirement  that  ovsmers  or  operators  of 
landfills  maintain  and  operate  the 
leachate  collection  system  until  leachate 
is  no  longer  generated,  claiming  that 
leachate  may  be  generated  in  perpetuity, 
especially  under  certain  climatic 
conditions.  One  commenter  stated  that 
the  proposed  definition  of  leachate  as 
"liquid  passing  through  or  emerging  from 
solid  waste  that  constrains  soluble, 
suspended  or  miscible  material"  ensures 
that  leachate  will  need  to  be  collected  in 
perpetuity  even  though  it  may  pose 
limited  threats.  Others  contended  that  it 
may  be  environmentally  acceptable  to 
stop  pumping  leachate  if  the 
contaminant  concentrations  reach 
environmentally  acceptable  levels  as 
determined  by  the  State. 

After  consideration  of  the 
commenters'  concerns,  the  Agency 
decided  to  finalize  the  proposed  post- 
closure  care  activities  in  S  258.61(a)  with 
one  change  to  the  leachate  collection 
requirements  as  discussed  below.  The 
Agency  believes  that  requiring  owners 
or  operators  at  a  minimum  to  maintain 
the  cover  and  containment  systems  and 
to  continue  ground-water  monitoring, 
gas  monitoring,  and  leachate  collection 
is  consistent  with  the  Agency's  dual 
goals  of  preventing  releases  of 
constituents  and  detecting  releases  that 
occur  as  qaickly  as  possible. 

The  Agency  does  not  believe  that 
more  specific  post-closure  care 
requirements  are  necessary.  Many  of  the 
post-closure  care  activities  are 
extensions  of  activities  conducted 
during  the  operating  life  of  the  facility 
and  should  not  require  extensive 
facility-specific  analyses.  Furthermore, 
the  final  rule  does  not  prescribe  the 
precise  activities  that  must  be 
undertaken  to  achieve  these  objectives; 
thus,  the  rule  provides  sufficient 
flexibility  to  account  for  those  facilities 
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thai  pose  low  risks  to  human  health  and 
the  environment. 

The  Agency  reconsidered  the 
proposed  leachate  collection 
requirements  and  acknowledges  that  at 
some  landfills,  leachate  concentrations 
may  eventually  become  low  enough  to 
pose  no  threat  to  human  health  and  the 
environment.  However,  because  of  the 
potential  threats  posed  by  leachate,  the 
Agency  believes  that  the  decision  to 
stop  managing  leachate  must  be 
reviewed  and  approved  by  the  State. 
Therefore,  the  final  nde  in  §  258.61(a)(2) 
requires  that  owners  or  operators 
continue  to  collect  and  manage  leachate 
in  accordance  with  the  requirements  .of 
§  258.40  for  30  years  consistent  with  all 
other  post-closure  care  requirements.  In 
an  approved  State,  the  Director  may 
allow  an  owner  or  operator  to  cease 
managing  leachate  if  the  owner  or 
operator  demonstrates  that  the  leachate 
no  longer  poses  a  threat  to  human  health 
and  the  environment 

A  few  commenters  argued  that  post- 
closure  care  activities  were  overly 
burdensome  for  small  landfills  and  that 
such  facilities  should  be  exempt  &om 
the  revised  criteria.  While  the  Agency 
recognizes  the  wide  diversity  in  site 
conditions  and  encourages  States  to  be 
flexible  in  evaluating  post-closure  care 
requirements  on  a  case-by-case  basis, 
the  Agency  is  unwilling  to  grant  less 
stringent  requirements  or  exemptions  to 
small  landfills  that  otherwise  do  not 
meet  the  criteria  for  exemptions  to 
today's  rule  as  discussed  in  Section 
rV.A  of  the  preamble.  Without  post- 
closure  care,  the  probability  of  future 
contamination  greatly  increases.  In 
addition,  the  costs  of  cleaning  up  a 
release  that  might  occur  in  the  absence 
of  post-closure  care  would  likely  be 
much  greater  than  if  the  site  had  been 
properly  maintained  and  monitored  and 
under  constant  surveillance. 

9.  Section  258. 80  (i)  and  (j)    Notation  on 
the  Deed  to  Property 

Proposed  S  258.31(e)  would  require 
that  following  closure  of  the  entire 
landfill,  the  owner  or  operator  must 
record  a  notation  on  the  deed  or  some 
other  instrument  normally  examined 
during  a  tide  search  that  will  notify  any 
potential  purchaser  in  perpetuity  that 
(1)  The  land  has  been  used  as  a 
municipal  solid  waste  landfill,  and  (2)  its 
use  is  restricted  under  §  258.31(c)(3).  The 
proposed  rule  also  would  allow  an 
owner  or  operator  to  request  permission 
from  the  State  to  remove  the  notation  if 
all  wastes  were  removed  from  the 
facility. 

Some  commenters  argued  that  an 
owner  or  operator  should  not  be 
allowed  to  remove  the  notation  from  the 


deed  under  any  circumstances,  asserting 
that  potential  purchasers  should  be 
made  aware  of  the  full  history  of  the  site 
and  be  alerted  to  potential  defects  or 
liabiUties  associated  with  the  land,  even 
when  all  wastes  have  been  removed. 
These  commenters  argued  that  the 
persistence  and  the  difficulties  of 
detecting  leachate  plumes  and  the 
uncertainties  of  evaluating  the  potential 
for  future  health  risks  further  supported 
their  reconunendation  of  retaining  the 
notation  on  the  deed. 

llie  Agency  considered  the 
commenters'  concerns  but  disagrees  that 
property  owners  should  never  be 
allowed  to  remove  the  notation  on  the 
deed  and  is  finalizing  the  rule  as 
proposed.  The  Agency  continues  to 
believe  that  if  all  wastes  have  been 
removed  from  the  facility,  including  any 
contaminated  ground-water  and  soils, 
then  the  property  poses  no  greater  threat 
than  one  that  never  was  used  to  manage 
municipal  solid  waste.  This  provision  is 
consistent  with  subtitle  C  requirements 
for  hazardous  waste  facilities.  However, 
the  Agency  strongly  believes  that  a 
decision  to  remove  the  deed  notation 
must  be  considered  carefully  and  that  in 
practice  very  few  owners  or  operators 
will  be  able  to  take  advantage  of  the 
provision.  To  ensure  that  this  option  is 
allowed  only  on  a  very  limited  basis. 
§  258.e0(j)  of  the  final  rule  limits  the 
option  to  remove  the  notation  to  the 
deed  to  facilities  located  in  approved 
States  if  the  owner  or  operator  can 
demonstrate  that  all  wastes  have  been 
removed  from  the  facility.  To 
demonstrate  that  all  wastes  have  been 
removed  from  the  facility,  the  owner  or 
operator  would  not  only  need  to  remove 
the  entire  contents  of  the  landfill  and  its 
containment  structures,  but  also 
demonstrate  that  no  contamination 
exists  in  the  ground  water  or  in  the  soils 
at  the  facility. 

Commenters  also  asserted  that  the 
owner  or  operator  should  be  required  to 
provide  a  copy  of  the  deed  and  its 
notation  to  the  State  in  order  to  ensure 
compliance  and  facilitate  enforcement 
Consistent  with  the  provision  of  self- 
implementing  standards  throughout 
today's  final  rule,  the  Agency  is 
requiring  in  %  2S&.Q0{\]  that  owners  or 
operators  notify  the  State  Director  that 
the  notation  on  the  deed  has  been 
recorded  and  place  a  copy  of  the 
notation  in  the  facility  operating  record. 

One  commenter  recommended  that 
the  requirement  to  include  a  notation  on 
the  deed  be  required  as  part  of  the 
closure  requirements  rather  than  as  a 
.  post-closure  care  activity.  The  Agency 
acknowledges  the  commenter's  concern 
that  the  notation  on  the  deed  be  filed  in 
a  timely  manner  however,  in  those  rare 


circimistances  where  all  wastes  are 
removed  as  part  of  closure,  it  will  be 
necessary  to  complete  closure  before  it 
can  be  determined  if  a  notation  on  the 
deed  needs  to  be  recorded.  The  Agency 
has  made  two  minor  changes  to  today's 
final  rule  to  encourage  owners  or 
operators  to  file  the  deed  notation 
quickly.  First,  while  the  requirement 
itself  is  being  finalized  as  proposed  it  is 
included  in  \  258.80(i)  of  the  closure 
criteria  to  encourage  the  owner  or 
operator  to  file  the  notation  concurrent 
with  the  closure  certification.  Second,  as 
discussed  in  appendix  H  of  today's 
preamble,  S  258.71(b)  of  the  final  rule 
specifies  that  an  owner  or  operator  is 
not  released  from  closiue  financial 
assurance  requirements  until  he  has 
filed  the  notation  on  the  deed.  In  most 
instances,  by  tying  the  requirement  to 
file  a  notation  to  the  deed  to  the  release 
from  closure  financial  assurance,  the 
owner  or  operator  will  have  a  financial 
incentive  to  file  the  deed  notice  quickly. 

10.  Sections  258.80(h)  and  258.81(e) 
Closure  and  Post-Closure  Care 
Certifications 

In  55  2S8.30(e)  and  258Jl(f).  the 
Agency  proposed  that  following  closure 
of  each  landfill  unit  and  following 
completion  of  the  second  phase  of  the 
post-closure  care  period  for  each  unit 
owners  and  operators  must  submit 
certifications  that  closure  and  post- 
closure  care  activities  have  been 
performed  in  accordance  with  the 
approved  plans.  The  nile  would  require 
that  a  "qualified  party"  provide 
objective  verification,  based  on  a  direct 
review  of  the  landfill,  that  closure  and 
post-closure  care  activities  had  been 
properly  completed.  Upon  approval  of 
the  certification  by  the  State,  the  owner 
or  operator  would  be  released  from 
financial  responsibility  requirements 
under  5  258.32(f).  The  Agency  would 
defer  to  the  States  for  establishing 
procedures  for  implementing  these 
requirements  (e.g.,  the  types  of 
certification  that  would  satisfy  the 
requirements,  documentation 
requirements,  deadlines  for 
submissions). 

The  Agency  received  numerous 
comments  on  the  certification 
requirements.  Most  of  the  commenters 
favored  requiring  some  type  of 
certification  or  notification  of  the 
completion  of  closure  and  post-closure 
care  to  ensure  that  owners  and 
operators  close  their  landfills  and 
maintain  them  in  accordance  with  their 
approved  plans,  although  comments  on 
the  specific  requirements  (e.g..  how 
frequently  to  certify  post-closure  care, 
procedural  requirements)  were  varied. 
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One  commenter  questioned  how  the 
post-closure  care  requirements  would  be 
implemented  in  the  absence  of  the  State 
approving  the  closure  certification. 

Some  commenters  recommended  that 
certification  requirements  be  left  to  the 
discretion  of  the  States.  Others 
contended  that  certiHcation  by  a 
"qualified  party"  would  not  be 
necessary  and,  in  fact,  could  be 
counterproductive  in  States  where 
facilities  are  inspected  on  a  regular 
basis. 

The  Agency  continues  to  believe  that 
certifications  are  necessary  to  ensure 
that  closure  and  post-closure  activities 
are  performed  in  accordance  with  the 
closure  and  post-closure  plans, 
especially  because  the  completion  of 
closure  and  post-closure  care  triggers 
the  release  of  the  owner  or  operator 
from  financial  assurance  requirements 
and  other  requirements.  Moreover, 
because  the  final  rule  utilizes  a  self- 
implementing  approach,  the  Agency 
remains  convinced  that  it  must  require 
certifications  in  the  revised  criteria 
rather  than  simply  providing  guidance  to 
the  States.  Closure  and  post-closure  care 
certifications  provide  an  objective  way 
to  verify  that  closure  and  post-closure 
care  activities  have  been  performed  in 
accordance  with  the  plans. 

The  Agency  also  agrees  with  those 
commenters  who  favored  including  a 
notification  requirement  of  the 
completion  of  closure  and  post-closure 
care,  particularly  for  facilities  located  in 
unapproved  States.  The  Agency  agrees 
that  it  is  important  for  the  States  to  have 
the  opportunity  to  review  the  adequacy 
of  closure  and  post-closure  care 
activities,  particularly  in  unapproved 
States,  and  addresses  this  concern  in 
two  ways  in  the  final  rule.  First, 
§§  258.60(h)  and  258.61(e)  of  the  fmal 
rule  require  all  owners  and  operators  to 
notify  the  State  that  closure  or  post- 
closure  care  has  been  completed  and 
certified  by  an  independent  registered 
professional  engineer  or  approved  by 
the  Director  of  an  approved  State. 
Second,  the  certification  must  be  placed 
in  the  facility  operating  record  and  thus 
can  be  reviewed  to  verify  that  closure 
and  post-closure  care  have  been 
performed  in  accordance  with  the  plans. 
The  requirement  to  notify  the  State  prior 
to  the  beginning  of  closure  combined 
with  this  subsequent  notification  of  the 
completion  of  closure  or  post-closure 
care  should  help  to  ensure  that 
municipal  solid  waste  landfills  are 
closed  properly  and  maintained  after 
closure. 

The  Agency  does  not  believe  that  the 
lack  of  approval  of  the  closure 
certification,  particularly  in  unapproved 
States,  precludes  an  owner  or  operator 


from  conducting  post-closure  care.  The 
certification  requirements  in  the  final 
rule  are  intended  to  be  self- 
implementing  and  as  a  result,  the  owner 
or  operator  is  responsible  for  beginning 
post-closure  care  after  closure  has  been 
completed. 

The  Agency  also  disagrees  with 
comments  that  certification  of  closure 
and  post-closure  care  may  be 
inappropriate  and  counterproductive  in 
States  that  inspect  facilities  on  a  regular 
basis.  Requiring  an  owner  or  operator  to 
submit  certifications  following  the 
completion  of  closure  and  post-closure 
care  activities  will  not  interfere  with 
any  scheduled  State  inspection,  and  in 
fact  could  help  to  verify  the  accuracy  of 
the  owner  or  operator's  certification.  At 
the  same  time,  the  Agency  does  not 
wish  to  impose  any  additional  burdens 
on  States'  inspection  capabilities,  which 
could  result  if  they  were  required  to 
review  all  closure  and  post-closure  care 
activities  in  lieu  of  a  certification 
requirement. 

"The  Agency  also  received  a  number  of 
suggestions  regarding  the  specific 
certification  requirements.  Many  of  the 
commenters  expressed  concern  that  the 
requirements  to  obtain  a  certification  by 
a  "qualified  party"  was  too  vague  to  be 
effective  and  recommended  that 
independent  registered  professional 
engineer  certifications  be  required. 

■The  Agency  agrees  with  commenters 
that  objective  closure  and  post-closure 
certifications  are  essential  for  avoiding 
any  potential  conflicts  of  interest  and 
ensuring  protection  of  human  health  and 
the  environment  and  that  more  specific 
requirements  concerning  the 
qualifications  of  the  certifying  party  are 
necessary  to  ensure  the  adequacy  of  the 
certification.  The  Agency,  therefore,  is 
requiring  in  the  fmal  rule  that 
certifications  be  obtained  from 
independent  registered  professional 
engineers  (i.e.,  registered  professional 
engineers  not  in  the  employ  of  the  owner 
or  operator),  consistent  with 
requirements  imder  subtitle  C  and  other 
federally  mandated  certification 
programs  (e.g..  Clean  Water  Act  grants). 

The  Agency  also  received  comments 
on  the  proposed  requirements  to  certify 
closure  and  post-closure  care  on  a  per- 
unit  basis  and  to  certify  the  completion 
of  post-closure  care  at  the  end  of  the 
entire  post-closure  care  period.  Some 
commenters  supported  this  approach 
and  noted  that  it  is  consistent  with 
subtitle  C.  Some  commenters,  however, 
recommended  requiring  certification  of 
closure  only  at  final  closure  of  the  entire 
landfill  and  at  the  end  of  the  post- 
closure  care  period  for  the  entire  landfill 
to  reduce  costs.  Others  suggested 
requiring  post-closure  care  certifications 


more  frequently  than  proposed  (e.g.,  at 
least  every  five  years)  to  ensure  that 
post-closure  care  activities  are  being 
conducted  in  accordance  with  the 
approved  plan. 

The  Agency  is  finalizing  as  proposed 
the  requirement  that  closure 
certifications  be  submitted  after  closure 
of  each  unit.  Although  certifying  closure 
of  each  unit  rather  than  closure  of  the 
entire  facility  may  be  more  expensive. 
unless  closure  of  each  unit  is  certified 
when  closure  is  performed,  it  will  not  be 
possible  at  the  time  of  final  closure  to 
determine  if  the  previous  closures  were 
performed  in  accordance  with  the 
approved  closure  plan.  This  approach  is 
consistent  with  the  subtitle  C  closure 
and  post-closure  care  requirements 
applicable  to  owners  and  operators  of 
hazardous  waste  treatment,  storage,  and 
disposal  facilities,  which  require  closure 
and  post-closure  by  requiring 
certifications  on  a  per-unit  basis. 

The  Agency  also  believes  that 
requiring  one  certification  to  be 
performed  at  the  end  of  the  post-closure 
care  period  for  each  unit  is  sufficient 
and  is  therefore  finalizing  this  provision 
as  proposed.  Because  an  owner  or 
operator  must  continue  to  monitor 
ground  water  during  the  post-closure 
care  period,  the  State  will  be  notified 
and  actions  will  be  taken  if  releases  are 
detected.  It  should  also  be  noted, 
however,  that  certification  at  the  end  of 
the  post-closure  care  period  for  each 
unit  is  the  minimum  required  under 
these  regulations.  States  have  the  option 
of  requiring  more  frequent  certifications 
if  they  determine  thai  they  are 
necessary. 

Appendix  H — Supplemental  Information 
for  Subpart  G— Financial  Assurance 
Criteria 

Under  the  proposed  rule,  the  owner  or 
operator  of  a  new  or  existing  MSWLF 
would  be  required  to  demonstrate 
financial  assurance  for  the  costs  of 
conducting  closure,  post-closure  care, 
and,  as  applicable,  corrective  action  for 
known  releases.  These  requirements 
have  been  retained  in  today's  rule.  Also 
an  owner  or  operator  would  be  required 
to  demonstrate  to  the  State  that  he  had 
plamied  for  these  future  costs  by 
preparing  written  cost  estimates  based 
on  detailed  written  plans  required  in 
S  258.30(b)  and  258.31(c).  The  final  rule 
also  requires  these  cost  estimates.  Cost 
estimates  and  financial  assurance 
documentation  are  required  to  be  kept  in 
the  facility  operating  record.  Alternative 
recordkeeping  locations  and  alternative 
schedules  for  recordkeeping  and 
notification  requirements  may  be 
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established  by  the  Director  of  an 
approved  State. 

While  the  proposed  rule  would  require 
owners  and  operators  to  demonstrate 
financial  assurance  for  closure,  post- 
closure  care,  and  corrective  action  for 
known  releases,  it  did  not  specify  the 
types  of  mechanisms  that  could  be  used 
to  demonstrate  financial  assurance. 
Instead,  a  performance  standard  was 
proposed  that  specified  criteria  that 
would  have  to  be  satisfied  by  any 
mechanism  that  was  used.  In  response 
to  comments  on  the  proposed  rule,  the 
final  rule  provides  greater  specificity 
concerning  acceptable  financial 
instruments,  while  continuing  to  provide 
States  with  considerable  flexibility  in 
establishing  their  financial  assurance 
programs.  In  addition,  the  Agency  is 
intending  to  propose  under  separate 
rulemakings  a  revised  corporate 
financial  test  that  would  apply  to 
owners  or  operators  of  MSWLFs  and  a 
financial  test  specifically  designed  for 
local  governments. 

Numerous  comments  were  received 
by  the  Agency  on  the  financial 
assurance  requirements.  Major  issues 
raised  by  commenters  are  stiramarized 
below.  All  comments  are  responded  to 
fully  in  the  Financial  Assurance 
Comment  Response  Document. 

1.  Section  258. 70(b)    Effective  Date  of 
Financial  Assurance  Requirements 

Under  the  profwsed  rule,  the  financial 
assurance  requirements  would  be 
effective  on  the  same  day  as  all  other 
requirements  applicable  to  MSWLFs, 
i.e..  24  montha^foUowing  promulgation  of 
the  final  rule. 

A  number  of  commenters  objected  to 
the  proposed  effective  date  of  the 
financial  assurance  requirements  and 
suggested  that  the  financial  assurance 
requirements  be  decoupled  from  the  rest 
of  the  rule  and  that  the  comment  period 
be  extended.  In  support  of  this 
suggestion,  several  commenters  stated 
that  it  may  be  impossible  for  some  local 
governments  to  meet  requirements 
immediately  if  they  operate  on  yearly 
budgets.  Other  commenters  argued  that 
facilities  closing  in  the  near  future  may 
have  difficulty  accimiulating  sufficient 
funds  to  assure  30  years  of  post-closure 
care.  Another  commenter  argued  that  it 
was  unreasonable  for  EPA  to  expect  the 
States  to  have  a  framework  in  place  to 
approve  the  operating  and  design 
criteria  and  the  financial  assurance 
mechanisms  within  18  months  of  the 
final  rule. 

The  Agency  considered  the 
commenters'  concerns  and  agrees  that 
additional  time  will  help  ensure  the 
effective  implementation  of  the  financial 
assurance  requirements.  Accordingly, 


EPA  has  decided  to  make  the  financial 
responsibility  requirements  effective  6 
months  later  than  the  remainder  of 
today's  rule.  The  financial  assurance 
requirements  contained  in  today's  nide 
will  be  effective  30  months  following 
publication  of  today's  rule.  The  Agency 
agrees  that  owners  and  operators, 
especially  local  governments,  may  face 
difficulties  in  obtaining  financial 
assurance  mechanisms  within  24 
months,  particularly  since  the  proposed 
rule  did  not  include  a  financial  test 
designed  for  local  governments.  Tlie  6 
additional  months  will  allow  the  Agency 
time  to  finalize  a  financial  test  for  local 
governments,  thus  providing  an 
additional  mechanism  for  compliance  to 
those  members  of  the  regulated 
community.  Extending  the  effective  date 
will  also  allow  the  financial  market 
sufficient  time  to  respond  to  new 
demands  for  financial  instruments, 
thereby  facilitating  compliance  and 
helping  to  ensure  effective 
implementation  of  the  requirements.  The 
Agency  continues  to  believe  that  the 
financial  assurance  requirements  are 
important  to  the  effective 
implementation  of  the  overall  program 
for  management  of  MSWLFs. 
Accordingly,  the  Agency  does  not 
believe  it  is  appropriate  to  decouple 
these  requirements  from  the  rest  of 
today's  rulemaking. 

2.  Need  for  Financial  Assurance 

As  stated  in  the  preamble  to  the 
proposed  rule,  EPA  beheves  that  the 
financial  assurance  requirements  will 
help  ensure  that  owners  and  operators 
adequately  plan  for  the  future  costs  of 
closure,  post-closure  care,  and 
corrective  action  for  known  releases, 
and  will  help  ensure  that  adequate 
funds  will  be  available  when  needed  to 
cover  these  costs  if  the  owner  or 
operator  is  unable  or  unwilling  to  do  so. 
These  benefits  are  similar  to  those 
derived  from  the  subtitle  C  hazardous 
waste  and  subtitle  I  petroleum 
underground  storage  tank  financial 
responsibility  programs. 

"The  Agency  received  a  number  of 
comments  addressing  the  benefits  and 
costs  anticipated  from  requiring  owners 
or  operators  to  demonstrate  financial 
assurance.  Commenters  who  supported 
the  financial  assurance  requirements 
agreed  that  the  requirements  would 
foster  long  range  financial  planning  by 
MSWLF  owners  and  operators  and 
further  argued  that  the  requirements  are 
minimal  requirements  that  are  necessary 
to  provide  protection  for  health  and  the 
environment.  These  commenters  argued 
that  the  requirements  should  not  have  to 
await  the  development  of  State 
regulations. 


Other  commenters,  however,  did  not 
believe  that  EPA  had  adequately 
established  the  necessity  of  financial 
assurance  requirements  for  protecting 
human  health  and  the  environment  from 
threats  posed  by  MSWLFs.  These 
commenters  argued  that  MSWLFs  do 
not  pose  the  same  hazards  as  subtitle  C 
landfills,  and  therefore  the  financial 
assurance  requirements  should  be  less 
stringent  than  those  for  subtitle  C 
facilities.  A  few  commenters  contended 
that  the  requirements  would  provide 
little  benefit,  while  another  group  of 
commenters  argued  that  because 
financial  responsibility  is  not  required 
by  statute,  it  is  outside  EPA's 
Congressional  mandate  and  has  been 
imposed  arbitrarily  by  the  Agency. 

Several  commenters  raised  the 
concern  that  the  costs  associated  with 
obtaining  financial  assurance 
instruments  would  be  high,  and  in  some 
cases,  would  drive  out  of  business 
owners  and  operators  who  could 
otherwise  meet  technical  requirements 
(thereby  leaving  the  costs  of  closure  and 
post-closure  care  unfunded],  or  prevent 
owners  and  operators  from  starting 
operation  of  new  sites.  Some 
commenters  noted  in  particular  the  high 
costs  associated  with  30  years  of 
ground-water  monitoring  during  the 
post-closure  care  period.  A  number  of 
commenters  were  concerned  that  small 
private  operators,  small  local 
governments,  and  MSWLFs  operated  in 
remote  and  sparsely  populated  areas  in 
particular  would  be  unduly  burdened  by 
the  requirements. 

EPA  believes  that  it  has  ample 
authority  to  require  financial  assurance 
demonstrations  imder  today's  rule. 
Sections  1008(a)  (3).  4004(a).  and  4010  of 
RCRA,  as  amended  by  HSWA.  direct 
the  Agency  to  develop  criteria  to  protect 
against  potential  adverse  impacts  to 
human  health  and  the  environment  from 
solid  waste  disposal  activities.  The 
Agency  has  determined  that  financial 
responsibility  is  a  necessary  component 
of  tfie  regulatory  program  and  is 
essential  to  protecting  human  health  and 
the  environment 

The  Agency  has  long  maintained  that 
financial  responsibility  requirements  are 
an  important  component  of  any 
regulatory  scheme,  such  as  today's  Part 
258  criteria.  In  establishing  the 
regulatory  framework  for  the 
management  of  municipal  solid  waste, 
the  Agency  believes  that  inclusion  of 
financial  responsibility  requirements 
will  promote  the  overall  statutory  and 
regulatory  goals  of  RCRA  by 
encouraging  the  development  and 
implementation  of  sound  waste 
management  practices  both  during  and 
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at  the  end  of  active  facility  operations. 
Specifically,  the  requirements  will 
ensure  that  adequate  funds  are 
available  to  cover  the  costs  of  closure, 
post-closure  care,  and  corrective  action 
activities,  which,  if  not  planned  for. 
often  are  left  unfunded.  Additional 
governmental  expenditures  would  then 
be  necessary  to  ensure  continued 
protectioB  of  human  health  and  the 
environment. 

Technical  requirements  are  effective 
in  protecting  human  health  and  the 
environment  only  if  funds  are  available 
in  a  timely  manner  to  conduct  these 
activities.  Because  the  costs  of  closure, 
post-closure  care,  and  corrective  action 
could  be  substantial,  advance  planning 
and  earmarking  of  funds  is  necessary. 
Without  financial  assurance,  there  is  no 
guarantee  that  the  costs  of  closure,  post- 
closure  care,  and  corrective  action  for 
known  releases  will  be  borne  by  the 
responsible  owner  or  operator.  Financial 
assurance  demonstrations  also 
encourage  owners  and  operators  to 
better  internalize  the  future  costs 
associated  with  the  landfills  and 
reinforce  risk  management  incentives, 
since  the  costs  of  closure  and  post- 
closure  care  or  the  need  for  corrective 
action  should  be  less  when  the  landfill  is 
operated  In  an  environmentally 
protective  manner. 

The  Agency  does  not  agree  with 
commenters  who  maintain  that  the  risks 
posed  by  MSWLFs  do  not  warrant 
financial  assurance  requirements. 
Improper  closure  of  MSWLFs  has  been 
shown  to  create  environmental 
problems.  Also,  potential  hazards,  such 
as  methane  gas  generation  and  the 
potential  for  explosions,  associated  with 
the  disposal  of  municipal  solid  waste 
are  considerable.  Currently, 
approximately  20  percent  of  sites  on  the 
National  Priorities  List  are  MSWLFs.  In 
sum.  experience  suggests  that  the 
potential  problem  of  unfunded 
obligations  at  MSWLFs  is  significant. 

In  light  of  the  clear  need  for  financial 
assurance,  the  Agency  believes  that  the 
burden  of  the  financial  assurance 
requirements  promulgated  today  is 
neither  excessive  nor  beyond  the 
practicable  capability  of  owners  and 
operators.  The  financial  assurance 
requirements  in  today's  rule  have  been 
structured  ouch  that  the  assurance  is 
required  only  for  costs  of  activities  that 
are  certain  to  be  needed,  and  the 
amount  of  financial  assurance  is  based 
on  site-specific  estimates  of  the  costs  of 
closure,  post-closure  care,  and 
corrective  action.  Less  stringent 
financial  assurance  requirements  would 
not  ensure  that  adequate  funds  will  be 
available  when  needed  to  cover  these 


costs.  The  Agency  maintains  that  these 
costs  are  legitimate  business  expenses 
and  should  be  accounted  for  in  the 
operating  budgeto  of  MSWLFs  in  order 
to  operate  efficiently. 

The  Agency  does  not  believe  that 
owners  and  operators  will  be 
unreasonably  burdened  by  the  costs  of 
obtaining  financial  assurance 
mechanisms.  TTie  cost  of  complying  with 
the  financial  assurance  requirements 
should  not  be  excessive  and  will  be  a 
relatively  small  part  of  the  total  costs  of 
complying  with  today's  rule.  The 
requirements  do  not  force  owners  or 
operators  to  immediately  provide  full 
funding  of  closure,  post-closure  care,  or 
corrective  action  costs,  but  rather  to 
demonstrate  future  availability  of  those 
funds.  For  example,  today's  rule  allows 
trust  funds  to  be  built  up  gradually  (see 
section  7.a  of  this  appendix).  By 
allowing  an  extended  "pay-in"  period 
for  trust  funds,  the  burden  of  funding 
closure,  post-closure  care,  and 
corrective  action  obligations  will  be 
spread  out  over  the  economic  life  of  the 
facility,  thereby  making  trust  funds  one 
of  the  most  viable  financial  assurance 
mechanisms  for  many  owners  and 
operators. 

In  addition,  the  Agency  is  providing 
numerous  third-party  alternatives  to 
trust  funds  including  surety  bonds, 
letters  of  credit,  insurance,  and  a 
guarantee.  These  financial  instruments 
do  not  require  the  owner  or  c^erator  to 
put  up  full  funding  in  advance.  The  cost 
of  a  guarantee  will  be  negligible  for  most 
owners  and  operators  who  are  eligible 
to  use  that  mechanism.  The  cost  of 
obtaining  the  other  third-party 
mechanisms  for  use  in  demonstrating 
financial  assurance  for  subtitle  C 
facilities  is  also  low.  estimated  to  be 
about  one  and  a  half  to  two  percent  of 
the  obligation  annually. 

Finally,  as  discussed  further  in  section 
7.a  of  this  appendix  in  a  separate 
rulemaking  effort  the  Agency  is 
considering  revising  the  criteria  of  the 
corporate  financial  test  currentiy 
available  to  subtitle  C  hazardous  waste 
facilities.  The  Agency  intends  to 
propose  that  this  revised  corporate  test 
also  be  available  to  owners  or  operators 
of  MSWLFs.  thus  allowing  financially 
strong  firms  to  demonstrate  that  setting 
aside  funds  in  a  trust  fund  or  obtaining 
third-party  assurance  of  their  closure, 
post-closure  care  and  corrective  action 
costs  is  unnecessary.  The  cost  of  such  a 
test  should  be  minimal,  amounting  only 
to  the  cost  of  making  the  required 
demonstrations.  Furthermore,  as 
discussed  below  in  section  7.b  of  this 
appendix,  the  Agency  will  be  proposing 
a  financial  test  developed  specifically 


for  local  govenunents.  The  Agency 
anticipates  that  the  effective  date  of 
both  of  these  new  tests  will  coincide 
with  the  effective  date  of  today's 
financial  responsibility  requirements. 

The  Agency  analyzed  the  impact  of  all 
of  the  proposed  requirements,  induding 
financial  assurance  requirements,  on 
members  of  the  regulated  community 
and  examined  in  particular  the  impact 
on  local  governments  and  on  small 
private  entities  in  the  Regulatory  Impact 
Analysis  (RIA)  to  the  final  rule.  As 
discussed  in  that  document,  the  Agency 
has  concluded  that  most  local 
governments  and  owners  of  privately- 
owned  landfills  will  not  experience 
significant  impacts  due  to  the  financial 
assurance  requirements  alone. 

As  discussed  in  greater  detail  in 
section  rV.A  of  the  preamble,  however, 
the  Agency  recognizes  that  today's 
requirements  may  pose  a  significant 
burden  on  small  landfills  located  in 
small  and  remote  communities.  Small 
landfills  in  approved  States  that  meet 
certain  criteria  are  eligible  for 
exemption  from  the  design,  ground- 
wafer  monitoring  and  corrective  action 
requirements  of  today's  rule.  Therefore,  - 
while  owners  or  operators  of  these 
landfills  are  subject  to  financial 
responsibility  requirements  for  closure 
and  post-closure  care,  they  are  eligible 
for  exemption  from  the  corrective  action 
financial  responsibility  requirements. 
Owners  or  operators  of  small  landfills 
receiving  exemptions  fitim  ground-water 
monitoring  would  only  be  required  to 
demonstrate  financial  assurance  for  the 
remaining  costs  of  closure  and  post- 
closure  care,  which  include  final  cover 
installation  and  maintenance  and  other 
routine  maintenance  activities  during 
the  post-closure  care  period.  By  not 
requiring  a  ground-water  monitoring 
system  to  be  monitored  and  maintained 
for  thirty  years,  the  burden  on  small  and 
remote  conummitieB  will  be  minimized. 

The  Agency  does  believe,  however, 
that  the  costs  of  complying  with  the 
financial  assurance  requirements  can  be 
lessened  if  approved  States  adopt  a 
broad  range  of  financial  assurance 
approaches.  Toward  that  end, 
§  2S8.74(h)  of  today's  final  rule 
authorizes  the  use,  in  approved  States, 
of  any  financial  assurance  mechanism 
that  satisfies  the  periormance  standards 
specified  in  §  258.74(k)  in  addition  to 
those  mechanisms  e)q>licitly  identified 
in  the  rule.  The  Agency  urges  approved 
States  to  consider  adopting  a  broad 
range  of  financial  assurance  approaches 
to  promote  compliance  by  all  owners 
and  operators. 
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3.  Section  258.70(a)    Applicability 

The  proposal  would  require  all 
owners  and  operators  of  MSWLFs, 
except  State  and  Federal  government 
agencies,  to  demonstrate  financial 
responsibility  for  closure,  post-closure 
care  and  corrective  action  for  known 
releases.  The  proposal  also  requested 
comment  concerning  whether  Indian 
tribes  should  be  subject  to  the 
requirements. 

a.  Applicability  to  State  and  Federal 
Government  Entities 

The  proposal  would  exempt  from  the 
required  financial  assurance 
demonstrations  MSWLFs  that  are 
owned  or  operated  by  government 
entities  whose  debts  and  liabilities  are 
the  debts  and  liabilities  of  a  State  or  the 
United  States.  The  Agency  recognizes 
that  Federal  and  State  governments 
have  the  requisite  strength  and  stability 
to  fulfill  their  financial  assurance 
obligations  for  MSWLFs. 

No  commenters  disputed  the  Agency's 
positisn  that  Federal  and  State 
governments  have  the  financial  strength 
and  incentives  to  cover  the  costs  of 
closure,  post-closure  care,  and 
corrective  action  for  known  releases. 
Nevertheless,  several  commenters 
argued  that  State  and  Federal 
government  entities  should  be  required 
to  demonstrate  Hnancial  assurance. 
These  commenters  argued  that  as  a 
-  m.atter  of  fairness  all  levels  of 
government  should  be  treated  the  same; 
either  all  government  entities  should  be 
required  to  demonstrate  fmancial 
assurance  or  all  should  be  excluded 
from  the  requirements.  Other 
commenters  asserted  that  exempting 
any  MSWLFs  will  disrupt  competitive 
forces  within  the  industry. 

Two  commenters  had  specific 
questions  about  how  the  requirement 
should  be  interpreted.  One  commenter 
urged  EPA  to  exempt  public  authorities 
whose  debts  and  liabilities  are  the  debts 
and  liabilities  of  a  State.  This 
commenter  argued  that  a  single-purpose 
authority  is  as  fiscally  sound  as  a  State 
because  if  a  State  decides  to  dissolve 
the  authority,  the  State  must  take  over 
any  bonded  debt  issued  by  the 
authority.  The  other  commenter 
suggested  that  the  Agency  should  clarify 
whether  the  requirements  apply  to 
landfills  owned  by  a  State  or  Federal 
government,  but  operated  and/or  leased 
by  a  local  government. 

After  considering  these  comments,  the 
Agency  is  promulgating  the  Hnal  rule  as 
proposed.  MSWLFs  owned  or  operated 
by  those  government  entities  whose 
debts  and  liabilities  are  the  debts  and 
liabilities  of  a  State  or  the  United  States 


will  continue  to  be  exempted  from 
fmancial  assurance  requirements.  In 
some  cases,  this  will  include  single- 
purpose  public  authorities.  In  other 
cases,  however,  the  debt  of  single- 
purpose  authorities  may  not  be 
supported  by  the  full  faith  and  credit  of 
the  State  under  that  State's  laws.  In 
those  cases,  it  is  not  appropriate  to 
exempt  the  authority  from  financial 
assurance  requirements. 

The  Agency  believes  that  differences 
between  Federal  and  State  governments 
and  other  governmental  entities  provide 
sufficient  rationale  for  treating  these 
entities  differently  with  regard  to  the 
financial  assurance  requirements. 
Federal  and  State  governments  are 
permanent  and  stable  institutions  that 
exist  to  safeguard  health  and  welfare, 
and  they  have  the  requisite  financial 
strength  and  incentives  to  cover  the 
costs  of  closure,  post-closure  care,  and 
corrective  action  for  known  releases. 
The  availability  of  resources  to  Federal 
and  State  agencies  differs  from  the 
availability  of  resources  to  local 
governments.  Federal  and  State 
governments  have  flexibility  in  their 
annual  budgets,  which  facilitates 
reallocation  of  funds  for  a  specific 
purpose.  Federal  and  State  entities  also 
can  access  sources  of  financing  such  as 
intergovernmental  transfers  relatively 
quickly.  Further,  since  few  MSWLFs 
(four  percent)  are  owned  or  operated  by 
Federal  or  State  agencies,  exempting 
these  facilities  will  not  significantly 
disrupt  competition  in  the  sohd  waste 
disposal  industry. 

As  indicated  in  the  preamble  to  the 
proposed  rule,  the  financial  assurance 
exemption  extends  to  cases  in  which  a 
MSWLF  is  owned  by  a  State  or  Federal 
government  entity  and  operated  by  a 
private  party  or  local  government  (or 
operated  by  a  State  or  Federal 
government  entity  while  owned 
privately  or  by  a  local  government).  A 
State  or  Federal  owner  may,  of  course, 
reouire  the  private  or  local  government 
operator  to  provide  flnancial  assurance 
by  contractual  agreement.  The 
exemption  may  also  extend  to  a  single- 
purpose  authority  if  the  authority's  debts 
and  liabilities  are  the  debts  and 
liabilities  of  the  State. 

b.  Applicability  to  Local  Governments 

The  proposal  would  exempt  only 
Federal  or  State  governments.  All  other 
owners  and  operators,  including  local 
governments,  would  be  required  to 
provide  financial  assurance  for  closure, 
post-closure  care  and  corrective  action 
at  MSWLFs  that  they  own  or  operate. 
Local  governments  include  both  general 
purpose  local  governments  (e.g.. 
municipalities,  counties,  cities. 


townships,  towns,  and  villages)  and 
special  purpose  local  governments. 
Special  purpose  local  governments, 
generally  designated  as  either  public 
authorities  or  special  districts,  may 
perform  a  single  function  or  a  limited 
range  of  functions.  Both  general  purpose 
local  governments  and  special  purpose 
entities  were  required  to  provide 
financial  assurance  under  the  proposed 
rule. 

The  Agency  received  numerous 
comments  on  its  proposal  to  require 
local  governments  to  demonstrate 
financial  assurance.  Commenters 
supporting  the  Agency's  proposal  srgued 
that  local  governments  may  be  unable  to 
raise  tlie  necessary  funds  through  their 
taxing  powers  and  that  local 
governments  may  not  be  able  to  make 
long-term  advance  commitments  of 
future  funds  necessary  to  provide 
adequate  assurance.  Commenters 
argued  further  that  because  of  these 
limitations  on  the  availability  of  funds, 
all  owners  and  operators,  including  local 
governments,  need  to  factor  the  cost  of 
closure  and  post-closure  care  into  the 
management  of  an  MSWLF  in  order  to 
ensure  that  the  site  is  not  abandoned. 
Several  commenters  suggested  that 
many  MSWLFs  operated  by  local 
governments  could  become  future 
Superfund  sites  if  financial  assurance  is 
not  required  of  local  governments. 

Many  other  commenters,  however, 
urged  the  Agency  to  exempt  some  or  all 
local  governments  (including  cities, 
counties,  and  towns)  from  financial 
assurance  requirements  for  a  variety  of 
reasons.  Some  commenters  asserted  that 
local  governments  operating  MSWLFs 
have  a  direct  stake  in  providing  for  the 
health,  welfare  and  protection  of  their 
communities,  and  should  not  be 
burdened  with  rules  that  interfere  with 
the  efficient  execution  of  their  duties. 
Several  commenters  argued  th^  local 
governments  should  not  be  required  to 
demonstrate  financial  responsibility 
because  they  rarely  go  bankrupt  and  in 
those  cases  when  they  have  gone 
bankrupt,  they  have  paid  all  of  their 
obligations  eventually.  Several 
commenters  contended  that  many  local 
governments  have  sources  of  funds  that 
would  be  available  in  an  emergency  to 
cover  the  costs  of  closure,  post-closure 
care,  and  corrective  action,  such  as 
unused  taxing  authority,  user  fees, 
bonds,  and  short-term  notes,  thus 
making  financial  responsibility 
requirements  unnecessary. 

Some  commenters  argued  that  local 
governments  should  be  exempted  from 
financial  assurance  requirements 
because  of  the  burden  such 
requirements  would  impose.  Several 


Federal  Register  /  Vol.  56.  No.  196  /  Wednesday.  October  9,  1991  /  Rules  and  Regulations     51107 


commentera  stated  that  the  cost  of 
demonstrating  rmancial  assurance 
would  cause  many  local  governments  to 
abandon  their  solid  waste  disposal 
programs.  They  argued  that  new  part 
258  criteria  will  increase  the  costs  of 
operation,  and  that  financial  assurance 
requirements  would  only  compound  the 
economic  burden  on  MSWLF  owners  by 
requiring  up-front  money  or  guarantees. 
Other  commenters  indicated  that 
Tmancial  assurance  requirements  may 
cause  solid  waste  nranagement  to  shift 
from  the  public  sector  to  the  private 
sector  if  local  governments  choose  to 
contract  with  private  commercial 
MSWLF  facilities  rather  than  provide 
the  amount  of  assurance  required  for 
their  own  landfills. 

Finally,  commenters  suggested  that 
States  should  be  given  flexibility  in 
deciding  whether  to  exempt  their  own 
local  governments  from  the  financial 
assurance  requirements. 

The  Agency  has  carefully  considered 
all  of  the  comments  on  this  issue,  and, 
for  the  reasons  discussed  below, 
continues  to  believe  it  appropriate  to 
distinguish  between  local  governments 
and  Federal  and  State  governments 
when  applying  the  financial  assurance 
requirements.  Under  today's  fmal  rule, 
therefore,  local  governments  remain 
subject  to  Randal  responsibility 
requirements. 

The  Agency  agrees  with  commenters 
who  asserted  that  local  governments 
may  be  unable  to  raise  sufficient  funds 
through  taxation  and  that  local 
governments  may  not  be  able  to  make 
long-term  commitments  of  future  funds. 
While  several  commenters  contended 
that  local  governments  would  have  the 
ability  to  raise  funds  in  a  timely  manner 
sufficient  to  cover  the  costs  of  closure, 
post-closure  care  and  corrective  action, 
these  commenters  did  not  supply  the 
Agency  with  evidence  that  this  was 
generally  true  for  all  local  goverrunents. 
While  the  Agency  recognizes  that  many 
local  governments,  like  Federal  and 
State  governments,  are  permanent 
entities  that  act  to  seau-e  the  well-being 
of  their  citizens,  there  is  substantial 
variation  among  local  governments  in 
terms  of  size,  financial  capacity,  and 
functions  performed.  It  is  therefore 
likely  that  there  is  substantial  variation 
among  these  governments  in  terms  of 
their  ability  to  meet  their  closure,  post- 
closure  care  and  corrective  action 
obligations  in  a  timely  manner. 
Exempting  all  local  governments  from 
the  requirements  would  provide 
insufficient  protection  of  human  health 
and  the  environment. 

Furthermore,  although  local 
governments  are  unlikely  to  abandon 
their  MSWLFs  even  in  the  event  of 


bankruptcy,  studies  of  the  probability  of 
bankruptcy  among  local  governments 
indicates  that  (relative  to  Federal  and 
State  governments)  they  are  generally 
(1]  more  limited  in  terms  of  financial 
resources  and  less  flexible  in  their 
annual  budgets,  thereby  making 
reallocation  of  a  substantial  amount  of 
funds  for  a  speci^c  purpose  in  a  given 
year  more  difficult  (2]  less  able  to 
obtain  their  traditional  sources  of 
fmancing  (e.g.,  bond  issues,  taxes,  and 
intergovernmental  transfers)  quickly 
enough  to  ensure  fimding  in  a  timely 
manner  and  (3)  more  prone  to  fiscal 
emergencies  than  Federal  and  State 
governments.  Also,  while  localities  in 
bankruptcy  may  be  able  to  meet  their 
obligations  over  the  long  term, 
obligations  such  as  closure  and 
corrective  action  may  require  immediate 
financing  to  ensure  adequate  protection 
of  human  health  and  the  environment.  In 
light  of  the  need  to  ensure  that  all 
owners  and  operators  meet  their 
environmental  obligations  in  a  timely 
manner,  combined  ivith  the  variabihty 
among  municipalities,  the  Agency 
believes  that  a  uniform  set  of  applicable 
requirements  is  necessary.  Therefore, 
the  Agency  has  decided  against 
allowing  States  to  decide  whether  to 
exempt  their  own  local  goverrunents. 

The  Agency  decided  not  to  exempt 
any  special  category  of  local 
governments  from  today's  final  rule 
(with  the  exception  of  small  landfills 
qualifying  for  an  exemption  in  approved 
States  as  discussed  above).  While  the 
Agency  recognizes  that  local 
governments  may  vary  in  their  ability  to 
meet  the  costs  of  closure,  post-closure 
care,  and  corrective  action,  the  Agency 
is  unable  to  support  a  variance  for  any 
type  of  local  government  (e.g.,  cities, 
counties).  The  same  concerns  that 
prompted  the  Agency  to  include  local 
governments  generally  apply  to  these 
special  categories  as  well.  Requiring  all 
local  governments  to  demonstrate 
financial  assurance  should  encourage 
appropriate  advanced  planning  for  the 
costs  of  closure,  post-closure  care,  and 
corrective  action  for  known  releases  by 
these  entities. 

The  Agency  does  not  believe  that  the 
requirements  will  generally  be 
burdensome  to  local  governments.  As 
discussed  above,  the  cost  of  the 
financial  assurance  requirements  are  a 
relatively  small  part  of  the  total  cost  of 
compliance  with  today's  rule.  Because 
the  requirements  will  be  applied  to  all 
MSWLF  owners  and  operators, 
regardless  of  whether  they  are  local 
governments  or  private  companies,  the 
Agency  does  not  believe  that  the 
requirements  wall  cause  a  shift  from 


public  to  private  ownership  of  solid 
waste  management  facilities. 

The  Agency  does  recognize  the 
potential  burden  that  financial 
assurance  requirements  may  impose  on 
some  local  governments.  To  minimize 
this  burden,  the  Agency  is  finalizing 
several  alternate  mechanisms  that  may 
be  used  to  demonstrate  financial 
assurance  and  encourages  States  to 
develop  innovative  financial 
responsibility  mechanisms.  To  further 
reduce  the  potential  burden  of  these 
provisions  on  local  governments,  the 
Agency  is  developing  a  financial  test 
designed  specifically  for  local 
governments  that  is  expected  to  be 
proposed  soon  after  today's  rule  is 
promulgated  (see  section  7.b  below). 
The  Agency  currentiy  anticipates  that 
the  effective  date  of  the  financial  test  for 
local  governments  will  coincide  with  the 
effective  date  of  the  financial 
responsibiUty  provisions  of  this  rule  (30 
months  following  publication  of  today's 
rule).  Fmandally  strong  local 
governments  that  demonstrate  that  they 
possess  the  necessary  finandal  capacity 
and  have  adequately  planned  to  meet 
their  MSWLF  obligations  in  a  timely 
manner  will  be  able  to  use  a  finandal 
test  and  will  not  be  required  to  acquire 
additional  financial  assurance 
mechanisms.  The  specific  criteria  of  this 
finandal  test  for  local  goverrunents  and 
projeded  estimates  of  die  test's 
availability  to  local  government  owners 
and  operators  for  use  to  meet  today's 
requirements  will  be  discussed  more 
fully  in  a  separate  notice  of  proposed 
rulemaking. 

c.  Applicability  to  Indian  Tribes 

The  preamble  to  the  proposed  rule 
requested  comments  on  whether  to 
exempt  Indian  Tribes  from  finandal 
responsibility  requirements,  and  on 
whether  Indian  "Tribes  have  the  requisite 
finandal  strength  and  incentives  to 
cover  the  costs  of  closure,  post-closure 
care,  and  corrective  action  for  known 
releases. 

In  response  to  this  request  many 
commenters  urged  the  Agency  to  exempt 
Indian  Tribes  from  the  financial 
responsibility  requirements. 
Commenters  argued  that  Indian  Tribes 
are  sovereign  in  their  own  right  and.  like 
State  governments,  are  permanent  and 
stable  institutions  that  exist  to 
safeguard  health  and  welfare. 
Commenters  noted  that  Tribal 
governments  have  the  same  financing 
options  (e.g.,  bonding  and  taxation) 
available  to  them  as  do  States  and  the 
Federal  government  In  addition, 
commenters  asserted  that  due  to  the 
small  populations  of  reservations,  solid 
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waste  dispobal  problems  on 
reservations  are  likely  to  be  of  a  small 
magnitude  and  to  require  less  funding 
than  those  of  other  MSWLFs.  Other 
commenters  argued  that  with  such  small 
populations  and  a  high  unemployment 
rate,  most  Tribes  would  be  unable  to 
meet  the  financial  assurance 
requirements. 

Some  commenters.  however,  opposed 
exemption  of  Indian  Tribes  from 
financial  assurance  requirements.  These 
commenters  argued  that  Tribal  land  is 
often  leased  to  government  and  industry 
for  use  as  disposal  facilities.  As  a  result, 
financial  assurance  for  MSWLFs  on 
Tribal  lands  is  as  necessary  as  for  any 
other  MSWUF.  Another  commenter 
noted  that  Indian  landfills  in  Arizona 
are  causing  adverse  impacts  on  the 
environmental  quality  of  the  State  and 
that  there  is  currently  no  mechanism  to 
address  those  problems. 

The  Agency  has  carefully  considered 
the  commenters'  concerns  and  has 
decided  not  to  exempt  Indian  Tribes 
from  the  financial  responsibility 
requirements  of  today's  rule.  Section 
1004  of  RCRA  defines  "municipality"  to 
include  Indian  Tribes.  The  Agency  is 
concerned  that  Indian  Tribes,  for 
reasons  similar  to  those  discussed  for 
municipalities  above,  do  not  have  the 
requisite  financial  strength  to  ensure 
funding  of  their  closure,  post-closure 
care  and  corrective  action  obligations. 
While  a  number  of  commenters 
suggested  that  Indian  Tribes  have  the 
financial  strength  to  meet  these 
obligations,  none  provided  data  to 
support  an  exemption  from  the  financial 
assurance  requirements.  The  Agency 
believes,  therefore,  that  it  is  in  the 
interests  of  protecting  human  health  and 
the  environment  to  require  Indian  Tribes 
to  comply  with  the  financial  assurance 
requirements  of  today's  rule.  Financially 
strong  Indian  Tribes,  like  financially 
strong  municipalities,  will  be  able  to 
comply  with  the  requirements  using  the 
local  government  financial  test  to  be 
proposed  in  the  near  future. 

4.  Sections  258.71(b).  258.72(b).  and 
258. 73(b)    Scope  of  Coverage 

a.  Financial  Assurance  for  Corrective 
Action  for  Other  Than  Known  Releases 

The  proposal  would  require  financial 
assurance  for  the  costs  of  known 
corrective  actions  to  be  demonstrated 
only  at  the  time  that  the  costs  of  these 
activities  are  estimated  (i.e.,  at  the  time 
of  remedy  selection).  The  proposal 
would  not  include  coverage 
requirements  for  the  potential  costs  of 
corrective  action  for  unknown  releases 
and  requested  comments  on  this 
decision.  The  Agency  also  requested 


information  concerning  appropriate 
methods  for  estimating  the  costs  of 
corrective  action  for  other  than  known 
releases. 

EPA  received  several  comments 
supporting  its  decision  to  require 
financial  assurance  for  corrective  action 
for  known  releases  only  and  for 
deferring  financial  responsibility 
requirements  for  potential  future 
releases.  Commenters  agreed  that  it 
would  be  difficult  to  set  an  appropriate 
level  of  coverage  for  corrective  action 
for  future  releases  because  it  would  be 
difficult  to  predict  the  probability  and 
costs  associated  with  a  release,  which 
are  highly  dependent  on  location- 
specific  and  operation-specific  factors. 
One  commenter  stated  that  financial 
assurance  requirements  for  other  than 
known  releases  are  unnecessary 
because  financial  assurance  will  be 
required  once  the  release  is  discovered. 
Another  commenter  suggested  that 
additional  financial  responsibility 
requirements  for  corrective  action  would 
be  more  appropriately  established  by 
States  because  they  have  greater 
familiarity  with  the  site-specific 
conditions  within  their  jurisdictions. 

A  few  commenters  believed  that  the 
scope  of  the  financial  assurance 
requirements  should  be  expanded  to 
include  additional  assurances,  declaring 
that  EPA  should  prevent  the  possibility 
that  unanticipated  corrective  action 
costs  could  be  left  unfunded  by 
requiring  financial  assurance  for  these 
costs. 

These  commenters  did  not  however, 
suggest  methods  for  establishing  levels 
of  coverage. 

The  Agency  agrees  with  the  majority 
of  commenters  that  current  data  are  not 
adequate  to  accurately  estabhsh 
national  uniform  levels  of  coverage  for 
future  corrective  actions.  Moreover,  it 
believes  that  an  approach  to 
establishing  such  coverage  levels  which 
relies  upon  a  facility  risk  analysis  could 
require  considerable  time  and  expense 
to  complete,  and  could  thereby  delay  the 
implementation  of  the  basic  financial 
assurance  regulations.  Therefore,  the 
Agency  is  not  at  this  time  promulgating 
financial  assurance  requirements  for 
other  than  known  releases.  While  the 
Agency  recognizes  that  the  possibiUty 
exists  that  unanticipated  corrective 
action  costs  may  go  unfunded,  it 
believes  that  the  requirements  for 
financial  assurance  for  known 
corrective  action  being  promulgated 
today  %vill  go  far  towards  minimizing 
any  potential  unfunded  obligations.  The 
requirements  promulgated  today  will 
ensure  that  the  costs  of  remediation  of 


releases  are  borne  by  the  appropriate 
facility  owner  or  operator. 

While  the  promulgation  of  uniform 
national  requirements  for  corrective 
action  for  unknown  releases  applicable 
in  all  States  will  require  a  substantial 
amount  of  additional  analysis.  States 
may  wish  to  consider  whether  data  are 
already  available  in  their  jurisdictions  to 
support  state-specific  rulemakings. 
Today's  rule  does  not  preclude  States 
from  promulgating  their  own 
requirements  for  corrective  action  for 
other  than  known  releases  if  they  deem 
such  requirements  necessary  and 
appropriate  supplementals  to  today's 
requirements. 

b.  Financial  Assurance  for  Third-Party 
Liability 

In  the  preamble  to  the  proposed  rule, 
the  Agency  indicated  that  it  considered, 
but  chose  to  defer,  adoption  of  financial 
responsibility  requirements  for  third- 
party  hability  claims  arising  from  off- 
site  personal  injury  or  property  damage. 
The  reasoning  for  this  deferral  was  two- 
fold. First,  as  discussed  in  the  preamble, 
the  Agency  had  insufficient  data  to  set 
appropriate  levels  of  third-party  hability 
coverage  for  MSWLFs.  Second,  the 
Agency  was  concerned  that  owners  and 
operators  of  MSWLFs  would  encounter 
difficulties  in  obtaining  financial 
assurance  mechanisms  to  fulfill  this 
requirement.  The  Agency  requested  data 
and  other  information  regarding 
appropriate  levels  of  third-party  liabihty 
coverage. 

While  a  few  commenters 
recommended  that  the  financial 
assurance  requirements  Include 
requirements  for  third-party  liability 
coverage,  most  of  the  comments 
supported  EPA's  decision  to  defer  third- 
party  liability  financial  assurance 
requirements.  Conunenters  noted  that 
both  the  likelihood  and  the  size  of  third- 
party  awards  are  variable  and  difficult 
to  predict.  Due  to  the  uncertainty  of  the 
costs  of  liabihty  claims,  some 
commenters  said  that  additional  time 
and  data  would  be  necessary  for  both 
the  insurance  industry  and  MSWLF 
owners  and  operators  to  respond  to  the 
need  for  liability  coverage.  Other 
commenters  pointed  out  that  some 
MSWLFs  may  never  face  third-party 
hability  claims,  and  suggested  that  the 
Agency  limit  itself  to  requiring  financial 
assurance  only  for  expenses  that  are 
certain  to  be  incurred.  Another 
commenter  stated  that  it  is  more 
appropriate  for  States  to  establish  third- 
party  liability  requirements,  since  third- 
party  liability  claims  are  defined  under 
applicable  State  law. 
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Upon  consideration  of  the  comments 
regarding  this  issue,  the  Agency 
determined  that  the  conditions  that 
originally  led  to  the  decision  to  defer 
third-party  liability  coverage 
requirements  continue  to  prevail.  The 
Agency  therefore  is  continuing  to  defer 
promulgation  of  any  requirement.  While 
the  Agency  received  some  information 
from  one  commenter  related  to  third- 
party  liability  coverage  levels,  this 
information  did  not  include  data 
relevant  to  setting  uniform  national 
coverage  levels,  and  the  Agency  has 
been  unable  to  gather  sufficient  data 
from  other  sources. 

As  discussed  in  the  preamble  to  the 
proposal,  some  data  concerning  the 
types  of  off-site  property  damage  and 
bodily  injury  that  could  be  associated 
with  the  operation  of  a  MSWLF  are 
currently  available.  The  inherent 
limitations  of  these  data,  however,  do 
not  provide  the  Agency  with  an 
adequate  basis  upon  which  to  determine 
appropriate  coverage  levels.  The 
available  data  are  largely  concentrated 
on  only  one  of  the  hazards  posed  by 
MSWLFs,  namely,  methane  gas 
explosions.  Other  hazards  for  which 
fewer  data  are  currently  available  (e.g., 
releases  to  ground  and  surface  water) 
could  also  contribute  significantly  to 
potential  liabilities  faced  by  owners  and 
operators  of  MSWLFs  and  therefore 
must  be  given  consideration  in  the 
development  of  third-party  liability 
coverage  levels.  In  addition,  the  data  on 
methane  gas  explosions  did  not  include 
the  costs  of  damages  resulting  from 
these  accidents  at  MSWLFs.  The 
Agency,  therefore,  still  lacks  sufficient 
basis  to  establish  specific  coverage 
levels  for  MSWLFs. 

The  Agency's  second  reason  for 
deferring  third-party  liability  also 
continues  to  prevail.  Insurance  coverage 
for  MSWLFs  continues  to  be  limited. 
Owners  and  operators  of  MSWLFs  may 
therefore  encounter  difficulties  in 
obtaining  third-party  liability  coverage. 
The  Agency  is  currently  aware  of  only 
two  insurers  who  actively  provide 
coverage  to  MSWLFs.  While  some  other 
insurers  are  entering  the  market, 
experience  in  providing  this  type  of 
coverage  is  even  more  limited  than 
experience  in  providing  coverage  for 
hazardous  waste  facilities.  The  Agency 
believes,  however,  that  such  an 
assurance  market,  whether  for  insurance 
or  another  mechanism  provided  by  a 
third  party,  will  begin  to  develop 
following  promulgation  of  today's  final 
technical  criteria  imposing  uniform 
design  and  operating  standards  that  in 
turn  will  allow  insurers  to  better  assess 
the  risks  associated  with  MSWLFs.  In 


addition,  such  a  deferral  will  allow 
States  a  period  during  which  State- 
sponsored  mechanisms  can  be 
developed  to  assist  owners  and 
operators  of  MSWLFs  in  complying  with 
financial  assurance  requirements.  These 
State-sponsored  mechanisms  might  then 
be  adopted  for  coverage  of  third-party 
hability  requirements. 

Given  that  a  majority  of  owners  and 
operators  of  MSWLFs  are  local 
government  entities,  the  Agency 
believes  that  State  governments  could 
become  actively  involved  in  the 
development  and  sponsorship  of 
financial  assurance  mechanisms  for 
third-party  liabihty  or  in  providing 
financial  assurance  through  various 
funding  schemes.  Today's  regulation 
allows  States  to  explore  and  implement 
alternatives  to  traditional  mechanisms 
for  compliance  with  closure  and  post- 
closure  care  and  corrective  action 
fmancial  assurance  requirements.  These 
mechanisms  may  then  be  apphcable  if 
third-party  liability  coverage  is  required 
in  the  future  or  if  an  approved  State 
wishes  to  require  financial 
responsibility  for  third-party  liability 
coverage. 

5.  Sections  258.71(b),  258.72(b),  and 
258. 73(b)  Release  From  Financial 
Assurance  Requirements 

Under  the  proposed  rule,  owners  and 
operators  would  be  released  from 
financial  assurance  requirements  for 
closure,  post-closure  care,  and 
corrective  action  following  State 
approval  of  the  certifications  of 
completion  of  these  activities  submitted 
under  §S  258.30(e),  258.31(fl,  and  258.58 
(f)  and  (g).  Following  the  receipt  of  the 
certification  from  the  owner  or  operator 
verifying  that  closure,  post-closure  care, 
or  corrective  action  had  been  completed 
in  accordance  with  the  approved  plans, 
the  State  would  be  required  to  notify  the 
owner  or  operator  in  writing  that  he  no 
longer  was  required  to  demonstrate 
financial  responsibility  for  these 
activities.  If  the  State  had  reason  to 
believe  that  the  activities  had  not  been 
conducted  in  accordance  with  the 
approved  plan,  the  State  would  notify 
the  owner  or  operator  and  include  a 
detailed  statement  of  the  reasons  for  not 
releasing  the  owner  or  operator  from  the 
financial  assurance  requirements. 

While  the  Agency  did  not  receive 
comments  on  the  actual  provisions  for 
release  from  the  financial  assurance 
requirements,  two  commenters 
contended  that  funds  should  never  be 
released  because  of  the  perpetual 
possibility  of  failure.  Other  commenters 
raised  a  related  issue  that  owners  or 
operators  should  be  allowed  to  receive 
reimbursements  for  closure,  post-closure 


care  or  corrective  action  costs  as  they 
are  incurred.  These  commenters  further 
argued  that  particularly  for  owners  or 
operators  using  instruments  that  require 
the  owner  or  operator  to  set  funds  aside 
(e.g.,  a  trust  fund],  withholding  the 
release  of  such  funds  until  all  activities 
have  been  completed  would  effectively 
require  owners  and  operators  to  provide 
twice  the  amount  of  funds  necessary  to 
meet  expenses. 

The  Agency  decided  to  finalize  the 
procedures  for  release  from  financial 
assurance  requirements  substantially  as 
proposed  with  one  change  in  the 
procedures  for  release  for  closure 
financial  assurance  and  with  minor 
changes  to  account  for  the  self- 
implementing  approach  of  the  final  rule. 
Owners  and  operators  will  be  released 
from  fmancial  assurance  requirements 
upon  demonstrating  compliance  with  the 
certification  requirements  for  closure, 
post-closure  care,  or  corrective  action  as 
specified  in  §§  258.60(h],  258.61(e),  or 
258.58  (f)  and  (g).  Consistent  with  the 
self-implementing  approach  of  the  final    - 
rule,  the  final  rule  includes  the 
requirement  that  owners  or  operators 
also  must  notify  the  State  that  the 
required  certifications  are  in  the  facility 
operating  record  and  that  financial 
assurance  is  no  longer  being  maintained. 
As  a  condition  of  being  released  from 
closure  financial  assurance,  the  Agency 
is  adding  the  additional  requirement 
that  owners  or  operators  must  notify  the 
State  that  they  have  recorded  the 
notation  on  the  deed  to  property  as 
required  in  S  258.60(i]  and  have  included 
a  copy  of  the  notation  in  the  facility 
operating  record. 

In  general,  the  Agency  continues  to 
believe  that  owners  and  operators 
should  be  released  from  financial 
assurance  requirements  only  upon 
certification  that  closure,  post-closure 
care  and/or  corrective  action  activities 
have  been  completed.  Unless  the  owner 
or  operator  remains  subject  to  financial 
assurance  requirements  until  closure, 
post-closure  care  and/or  corrective 
action  have  been  certified,  the  Agency 
cannot  be  assured  that  funds  will  be 
available  if  additional  activities  are 
required  to  comply  with  the  technical 
requirements.  The  Agency,  however, 
does  not  believe  that  the  potential 
benefits  (e.g.,  potential  governmental 
expenditures  avoided)  derived  from 
indefinite  maintenance  of  financial 
assurance  sufficiently  outweigh  the 
costs  incurred  by  owner  or  operator  in 
maintaining  such  assurances. 
Performance  of  the  required  activities  in 
conformance  with  the  plan  and 
subsequent  certification  by  a  qualified 
engineer  of  those  activities  upon 
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completion  will  minimize  the  probability 
that  additional  financial  assurance  will 
be  needed. 

The  Agency  agrees  with  commentera 
that  in  cases  where  an  owner  or 
operator  has  actually  set  funds  aside  in 
a  mechanism  dedicated  to  the  payment 
of  such  costs  (e.g.,  in  a  trust  fund,  and  in 
some  cases,  closure  and  post-closure 
insurance),  it  may  be  desirable  to  allow 
the  owner  or  operator  to  be  reimbursed 
for  costs  of  closure,  post-closure  care, 
and  corrective  action  acti\nties  as  they 
are  incurred  prior  to  final  certification, 
in  order  to  minimize  the  financial 
burden  to  the  owner  or  operator. 
Therefore,  the  rule  specifically  provides 
for  reimbursement  from  trust  funds  or 
i.isurance  policies  in  cases  where 
sufficient  funds  remain  to  cover  any 
remaining  cost.  Requests  for 
reimbursement  must  be  made  directly  to 
the  trustee  or  the  insurer.  If  sufficient 
funds  would  remain  in  the  trust  to  cover 
remaining  costs,  the  trustee  may  grant 
the  request  (see  also  discussion  of  the 
iuxsl  fund  and  insurance  in  section  7.a 
below). 

The  final  rule  also  requires  that  the 
owner  or  operator  record  the  notation 
on  the  deed  to  the  property  indicating 
that  the  property  has  been  used  as  a 
MSWLF  and  its  future  use  is  restricted 
as  a  condition  of  being  released  from 
financial  assurance  requirements  for 
closure.  The  Agency  added  this 
provision  to  provide  a  financial 
incentive  to  help  ensure  that  the 
notation  is  properly  filed. 

8.  Sections  2S8.71(c).  258.72(a).  and 
258.73(a)    Cost  Estimates 

The  Agency  proposed  in  55  258.32  (b). 
(c),  and  (d)  that  the  owner  or  operator  of 
each  MSWLF  would  develop  written 
site-specific  estimates  of  the  costs  of 
conducting  closure,  post-closure  care, 
and  corrective  action  for  known 
releases.  These  cost  estimates  would  be 
t.he  basis  for  determining  the  amount  of 
financial  assurance  required  under 
§  5  258.32  (f),  (g).  and  (h).  Commenters 
raised  a  number  of  issues  and  questions 
concerning  the  preparation  of  cost 
estimates. 

a.  Deadlines  and  Procedures  for 
Preparing  Cost  Estimates 

The  proposed  rule  did  not  include 
specific  procedures  or  deadlines  for 
preparing  cost  estimates.  The 
development  of  such  requirements  was 
left  to  the  States. 

A  number  of  commenters  stated  that 
EPA  should  develop  guidance  tailored 
specifically  to  estimating  costs  of 
closure  and  post-closure  care  of 
MSWLFs  to  facilitate  the  preparation  of 
estimates  and  ensure  more  consistency. 


One  commenter  argued  that  unless  the 
rule  included  more  detail  on  preparing 
cost  estimates.  States  would  use  the 
guidance  docimient  developed  for 
subtitle  C  facilities,  which  they  argued  is 
inappropriate  for  MSWLFs.  Two 
commenters  stated  that  procedures  and 
deadlines  for  preparing  cost  estimates 
are  not  necessary. 

The  Agency  disagrees  with 
commenters  who  felt  that  the  subtitle  C 
guidance  would  be  inappropriate  for 
MSWLFs.  Cost  estimating  procedures 
for  construction  and  engineering 
activities  like  those  that  would  be 
required  for  closure,  post-closure  care, 
and  corrective  action  are  relatively 
uniform,  and  procedures  developed  for 
estimating  costs  for  subtitle  C  facilities 
should  be  easily  adopted  to  account  for 
differences  between  hazardous  and 
solid  waste  landfills.  The  Agency 
believes,  therefore,  that  the  guidance 
documents  developed  for  subtitle  C 
could  provide  a  useful  model  for  today's 
rule. 

The  Agency  also  believes  that  it  is 
unnecessary  to  include  specific 
deadlines  for  preparing  cost  estimates  in 
the  rule.  Since  cost  estimates  must  be 
prepared  in  order  to  estabUsh  the 
amount  of  financial  assurance  required, 
the  Agency  believes  that  Lhe  deadline 
for  obtaining  financial  assurance  will 
ensure  that  cost  estimates  will  be 
prepared  in  a  timely  manner.  However, 
consistent  with  the  self-implementing 
approach  of  the  final  rule,  the  Agency 
has  added  to  the  final  rule  a  requirement 
that  owners  or  operators  must  notify  the 
State  Director  that  the  cost  estimates 
have  been  placed  in  the  operating 
record. 

b.  Third-Party  Costs 

The  proposed  rule  would  require  cost 
estimates  to  account  for  the  costs,  in 
current  dollars,  of  hiring  a  third  party  to 
conduct  the  activities  described  in  the 
closure  and  post-closure  plans  and  in 
tJie  corrective  action  program  as 
specified  in  5§  258.30.  258.31.  and  258.58. 

The  Agency  received  a  number  of 
comments  on  the  requiremeiit  that  cost 
estimates  be  based  on  the  cost  of  hiring 
a  third  party  to  perform  the  required 
activities.  While  one  commenter 
expressed  support  for  this  provision  as 
proposed,  several  argued  that  using 
third-party  costs  for  cost  estimates 
would  be  burdensome  and  unnecessary. 
Some  conmienters  stated  that  local 
governments,  in  particular,  should  be 
able  to  base  cost  estimates  on  the  cost 
of  performing  the  work  themselves 
because  they  maintain  a  broad  range  of 
in-house  technical  and  engineering 
capabilities,  which  could  be  used  to 
perform  closure,  post-closure  care,  and 


corrective  action.  They  also  contended 
that  unlike  private  operators,  even  if  a 
local  government  were  to  go  bankrupt,  it 
could  not  escape  its  obligations  and 
would  eventually  use  its  own  personnel 
to  conduct  closure  and  post-closure 
care. 

After  considering  these  comments,  the 
Agency  continues  to  believe  that  it  is 
appropriate  to  base  cost  estimates  on 
the  costs  of  hiring  a  third  party  to 
conduct  closure,  post-closure  care  and 
corrective  action.  This  provision  ensures 
that  adequate  funds  will  be  available  to 
hire  a  third  party  to  carry  out  the 
necessary  activities  in  the  event  that  the 
owner  or  operator  declares  bankruptcy 
or  does  not  have  all  of  the  technical 
expertise  necessary.  In  addition,  the 
Agency  does  not  agree  that  local 
governments  will  always  be  able  to  use 
their  own  personnel  to  conduct  closure 
and  post-closure  care.  For  example,  in 
the  event  of  bankruptcy  or  other 
financial  hardship,  a  local  government 
may  be  required  to  reduce  the  number  of 
local  government  employees,  including 
employees  managing  the  local 
government's  MSWLF  and  other  staff 
who  might  be  capable  of  conducting 
closure,  post-closure  care  or  corrective 
action  activifies.  The  local  government 
would,  under  such  circumstances,  be 
forced  to  obtain  the  services  of  third- 
parties  to  carry  out  closure,  post-closure 
care,  and  corrective  action  activities. 

Furthermore,  the  requirement  to  base 
cost  estimates  on  third-party  costs  will 
not  impose  a  significant  burden  on  an 
owner  or  operator.  The  Agency  has 
studied  the  differences  between  first 
and  third-party  costs  for  closure  in  the 
context  of  Subtitle  C  and  has  found  that 
the  costs  are  not  significantly  different 
For  example,  the  cost  of  hiring  a  third 
party  to  close  a  landfill  that  handles 
2,000  tons  of  waste  per  year  is  not 
significantly  greater  (less  than  ten 
percent)  than  the  costs  that  would  be 
incurred  if  the  owner  or  operator  of  the 
landfill  performed  the  closure  activities. 
Because  the  activities  that  would  be 
performed  for  closure,  post-closure  care 
and  corrective  action  would  be  similar 
for  all  MSWLFs,  the  Agency  believes 
that  third-party  costs  wrill  not  be 
significantly  higher  for  these  units  as 
well. 

c.  Sections  258.71(a)(1).  258.72(a)(1),  and 
25&73(a)    Scope  of  Costs  To  Be 
Covered  in  Cost  Estimates 

The  proposed  rule  would  require 
closure  and  post-closure  cost  estimates 
to  be  based  on  the  cost  of  closing  the 
MSWLF  at  the  point  in  the  landfill's 
active  life  when  the  extent  and  manner 
of  its  operation  would  make  closure  and 
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post-closure  care  (as  described  in  the 
closure  and  post-closure  plans)  the  most 
expensive.  For  example,  if  an  owner  or 
operator  operates  the  MSWLF  on  a  cell- 
by-cell  basis,  the  estimate  should 
account  for  closing  the  maximum 
number  of  cells  open  at  any  one  time. 
Several  commenters  objected  to 
calculating  closure  and  post-closure  cost 
estimates  based  on  the  most  expensive 
point  of  performing  these  activities, 
arguing  that  the  requirement  would  be 
burdensome.  One  commenter  noted  that 
the  requirement  does  not  account  for  the 
fact  that  closure  of  a  MSWLF  is  an 
ongoing  process  that  is  part  of  daily 
operation.  This  commenter  argued  that 
because  the  actual  area  of  a  landfill 
increases  quickly  for  a  short  time  after  a 
landfill  is  opened  and  decreases  soon 
afterwards  as  partial  closure  is  begun, 
basing  cost  estimates  on  the  maximum 
cost  of  closure  prior  to  the  start  of  any 
partial  closure  activities  would  result  in 
closure  cost  estimates  that  will  quickly 
become  excessive. 

The  Agency  considered  the 
commenter's  concerns  and  is  clarifying 
in  the  final  rule  its  intent  regarding-the 
scope  of  cost  to  be  included  in  cost 
estimates.  The  Agency  continues  to 
believe  that  the  cost  estimates  must  be 
high  enough  to  ensure  that  adequate 
funds  always  are  available  to  conduct 
the  required  activities  whenever  they 
are  required,  including  premature 
closures.  However,  the  Agency  agrees 
with  commenters  that  the  cost  estimates 
need  not  include  the  costs  of  closing 
landfill  phases  that  have  already 
undergone  partial  closure.  Therefore,  the 
Agency  is  adding  language  to  the  final 
rule  to  clarify  that  the  closure  cost 
estimate  must  account  for  the  most 
expensive  costs  of  closing  the  maximum 
area  of  the  MSWLF  that  would  ever 
need  to  be  closed  at  any  one  time. 

For  example,  an  owner  or  operator  of 
a  MSWLF.  which  is  constructed  using  a 
cellular  design,  may  choose  to  open  only 
one  cell  of  the  landfill  at  a  time,  close 
the  cell  completely  (i.e..  with  Installation 
of  a  final  cap)  once  it  is  filled,  and  only 
then  to  open  a  new  cell.  In  this  case,  the 
cost  estimate  would  include  the  costs  of 
closing  one  cell.  Therefore,  owners  and 
operators  of  facihties  that  close  units  as 
they  are  filled  (i.e..  conduct  partial 
closures)  may  be  allowed  to 
demonstrate  less  financial  assurance 
than  those  that  close  all  units 
simultaneously  because  the  maximum 
costs  of  closure  at  any  time  will  be  less 
than  if  the  entire  MSWLF  was  closed 
simultaneously. 


d.  Sections  258.71(a)(2).  258.72(a)(2).  and 
258.73(a)(1)    Adjustment  of  Cost 
Estimates  for  Inflation 

The  proposed  rule  would  require  the 
closure,  post-closure,  and  corrective 
action  cost  estimates  to  be  adjusted 
annually  for  inflation  until  the  entire 
landfill  had  been  closed  to  ensure  that 
over  time,  cost  estimates  would  continue 
to  reflect  the  actual  costs  of  performing 
closure,  post-closure  care  or  corrective 
action.  Corrective  action  cost  estimates 
were  to  be  updated  for  inflation  until  the 
end  of  the  corrective  action  period  even 
if  the  corrective  action  extended  beyond 
closure  of  the  MSWLF.  The  proposed 
rule  left  to  the  States  the  responsibility 
for  establishing  procedures  for  updating 
cost  estimates.  The  proposed  rule  also 
requested  comments  on  the  desirability 
of  requiring  annual  adjustments  of  the 
post-closure  cost  estimates  during  the 
post-closure  care  period. 

A  number  of  commenters  supported 
the  proposal  to  require  annual  inflation 
adjustments  to  the  post-closure  care 
cost  estimate  only  until  closure,  while  a 
few  commenters  supported  adding  a 
provision  that  would  require  annual 
inflation  adjustments  until  the  end  of  the 
post-closure  care  period.  Some 
commenters  suggested  periodic  (e.  g., 
every  three  or  five  years)  rather  than 
annual  updates  to  the  cost  estimates, 
arguing  that  the  expense  involved  in  the 
updating  procedure  and  the  likelihood 
that  costs  would  not  be  substantially 
changed  by  inflation  made  annual 
updates  inappropriate  and  unnecessary. 

Upon  consideration  of  the  public 
comments,  the  Agency  finalized  the 
requirements  as  proposed  with  a  change 
to  the  requirements  for  post-closure  cost 
estimates  discussed  below.  The  Agency 
continues  to  believe  that  the 
uncertainties  inherent  in  inflation  and 
interest  rates  make  an  annual  cost 
update  highly  desirable.  If  the  added 
costs  due  to  inflation  are  not  fully 
accounted  for  in  annually  updated  cost 
estimates,  adequate  funds  may  not  be 
available  when  needed.  Moreover,  the 
Agency  does  not  believe  that  updating 
cost  estimates  to  account  for  inflation 
will  be  difficult  or  costly.  The  Agency 
suggests  the  use  of  inflation  factors  that 
are  readily  available  to  owners  and 
operators  (e.  g..  the  Imphcit  Price 
Deflator  for  Gross  National  Product  as 
published  in  the  "Survey  of  Current 
Business,"  a  Department  of  Commerce 
publication)  or  specify  other  inflation 
factors  that  must  be  used  to  adjust  the 
estimates.  Owners  and  operators  may 
wish  to  refer  to  the  provisions  in  40  CFR 
264.142  and  264.144  and  the 
accompanying  guidance  materials  when 
making  the  updates.  The  Agency  has  no 


evidence  from  its  experience  with  the 
Subtitle  C  program  that  annual  updates 
for  inflation  have  been  costly  or 
burdensome,  or  that  they  have  caused 
implementation  problems. 

The  Agency  agrees  with  commenters 
who  suggested  that  post-closure  cost 
estimates  should  be  updated  until  the 
end  of  the  post-closure  care  period,  and 
consequently,  the  Agency  has  decided 
to  impose  such  a  requirement  in  today's 
rule.  Following  closure,  the  owner  or 
operator  must  continue  to  update  the 
post-closure  cost  estimate  for  inflation 
for  the  duration  of  the  post-closure  care 
period.  While  the  Agency  recognizes 
that  on  certain  rare  occasions,  an  owner 
or  operator  may  not  be  available  (e.  g.. 
the  company  operating  the  landfill  may 
no  longer  be  in  business  following 
closure)  to  update  the  estimates,  thus 
making  implementation  difficult,  the 
Agency  believes  that  in  most  cases,  an 
owner  or  operator  will  be  available.  The 
majority  of  MSWLFs  are  operated  by 
local  governments.  These  local 
governments  are  unlikely  to  disappear 
following  closure  of  their  landfills 
because  they  exist  to  perform  a  number 
of  other  functions.  The  Agency  does  not 
believe  that  this  change  will  prove 
burdensome. 

e.  Sections  258.71(a)(3).  258.72(a)(3).  and 
258.73(a)(2)    Adjustinent  of  Cost 
Estimates  Due  to  Plan  or  Facility 
Changes 

The  proposed  rule  would  require  the 
owner  or  operator  to  increase  the  cost 
estimates  for  closure  and  post-closure 
care  whenever  changes  to  the  closure 
and  post-closure  plans  or  changes  at  the 
facility  (e.g..  increases  in  design 
capacity,  increases  in  the  maximum 
area  open,  more  extensive  monitoring 
requirements)  would  cause  the 
estimated  cost  to  increase  (§S  258.32 
(b)(3),  and  (c)(3)).  Consistent  with  the 
October  24, 1986,  proposed  Subtitle  C 
rule  requiring  financial  assurance  for 
corrective  action,  the  proposal  specified 
that  an  owner  or  operator  would  be 
required  to  increase  a  corrective  action 
cost  estimate  if,  at  any  time  during  the 
corrective  action  period,  a  change  in  the 
corrective  action  program  or  in  facility 
conditions  would  cause  corrective 
action  costs  to  exceed  the  cost  estimate 
(5  258.32(d)  (2)).  Whenever  a  cost 
estimate  is  increased,  the  owner  or 
operator  would  increase  the  level  of 
financial  assurance  required  under 
sections  §S  258.32  (f),  (g),  and  (h). 

The  proposed  rule  in  §§  258.32  (b)(4) 
and  (c)(4)  would  allow  the  owner  or 
operator  to  request  a  reduction  in  the 
amount  of  the  cost  estimate  if  the  owner 
or  operator  could  demonstrate  that 
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changes  in  facility  conditions  would 
result  in  a  decrease  in  the  maximum 
costs  of  closure  (e.g..  partial  closure  of 
the  landfill  that  reduces  the  maximum 
area  of  the  landfill  that  ever  needs  to  be 
closed],  or  post-closure  care  (e.g..  less 
maintenance  is  required  during  the  later 
years  of  the  post-closure  care  period). 
Cost  estimates  for  corrective  action 
could  be  reduced  if  the  owner  or 
operator  could  demonstrate  that  the 
estimate  exceeds  the  maximum 
remaining  costs  of  corrective  action 
(5  258.32(d)(3)).  The  Agency  did  not 
propose  procedures  or  deadlines  for 
adjusting  cost  estimates,  but  did  request 
comments  on  whether  the  revised 
criteria  should  include  such  procedures. 
The  Agency  received  no  comments  on 
the  requirement  that  cost  estimates  be 
adjusted  to  account  for  changes  in 
facility  operation  or  changes  in  the 
facility  closure,  post-closure  care  or 
orrective  action  plans.  Consistent  with 
the  self-implementing  approach  of 
today's  rule,  the  Agency  is  finalizing  the 
requirements  for  adjustments  to  cost 
estimates  with  certain  procedural 
changes.  If  the  current  cost  estimate 
exceeds  the  maximum  remaining  costs 
of  closure,  post-closure  care  or 
corrective  action,  whichever  is 
applicable,  the  owner  or  operator  may 
decrease  the  cost  estimate  if  he  notifies 
the  State  of  the  decrease  in  the  cost 
estimate  and  places  a  justification  for 
the  decrease  in  the  facility  operating 
record. 

f.  Section  258.72(a]    Calculation  of  Post- 
Closure  Costs 

The  proposed  rule  would  require  post- 
closure  care  activities  to  be  carried  out 
over  a  two-phase  period.  Phase  I  would 
last  30  years  and  the  length  of  Phase  n 
would  be  established  by  the  States.  The 
proposed  rule  would  require  the  post- 
closure  cost  estimate  for  each  phase  to 
be  based  directly  on  the  activities 
described  in  the  approved  post-closure 
care  plan  required  imder  $  258.31  (c).  and 
to  account  for  the  post-closure  care 
costs  of  the  entire  landfill.  The  estimate 
for  each  phase  would  be  derived  by 
multiplying  the  annual  costs  (in  current 
dollars)  of  post-closure  care  activities  by 
the  number  of  years  of  care  required  in 
that  phase.  Because  not  all  post-closure 
care  activities  are  conducted  on  an 
annual  basis  (e.g..  cap  replacement  or 
monitoring  well  replacement  may  only 
be  required  periodically),  the  preamble 
to  the  proposal  clarified  that  the  total 
post-closure  cost  estimate  should 
include  these  periodic  costs  as  well  as 
the  annual  costs. 

Several  commenters  were  concerned 
with  the  duration  of  the  post-closure 
care  financial  assurance  requirements. 


Some  conmienters  believed  that 
financial  assurance  for  the  entire  30 
year  Phase-I  post-closure  period  was 
unnecessary.  Others  suggested  that  the 
cost  of  financial  assurance  for  the  entire 
30-year  period  would  place  an  excessive 
burden  on  owners  and  operators. 
Suggestions  for  alternative  periods 
included  five  and  ten  years  and  the 
number  of  years  of  operating  life  of  the 
facility  remaining  on  the  efiective  date 
of  the  regulations.  Another  commenter 
said  that  the  costs  of  post-closure 
maintenance  decline  as  a  closed  landfill 
stabilizes,  and  that  the  owner  or 
operator  should  be  allowed  to  take  this 
into  account  when  making  his  post- 
closure  cost  estimate. 

The  Agency  beUeves  that  to  fulfill  the 
goals  of  the  financial  assurance 
requirements,  the  total  estimated  costs 
of  post-closure  care  must  be 
demonstrated.  Requiring  financial 
assurance  for  only  five  to  ten  years  or 
for  the  number  of  years  remaining  in  the 
facility's  operating  life  would  not  ensure 
that  funds  are  available  to  complete 
post-closure  care  in  the  event  that  the 
owmer  or  operator  is  unable  or  unwilling 
to  do  so.  As  discussed  in  Appendix  F  of 
the  preamble,  the  proposed  two-phased 
post-closure  care  period  has  been 
eliminated  in  the  final  rule  in  favor  of 
one  30-year  period  with  the  option 
available,  in  approved  States,  to  reduce 
or  increase  the  length  of  the  period  as 
necessary  to  protect  human  health  and 
the  environment.  For  most  owners  and 
operators,  therefore,  financial  assurance 
will  only  be  required  for  30  years  of 
post-closure  care.  In  approved  States, 
where  State-specific  or  site-specific 
factors  justify  a  reduction  in  the  30-year 
period,  owners  and  operators  will  be 
required  to  provide  financial  assurance 
for  the  reduced  period  only.  The  Agency 
does  not  believe  that  obtaining  financial 
responsibility  for  30  years  of  post- 
closure  care  will  impose  a  significant 
additional  burden  on  owners  end 
operators.  Many  States  already  require 
some  financial  assurance  for  post- 
closure  care:  therefore.  MSWLFs  in 
these  States  should  already  be 
demonstrating  financial  assurance  for 
the  costs  of  post-closure  activities. 

The  Agency  agrees  with  the 
commenter  that  in  some  cases  the  costs 
of  post-closure  care  maintenance  may 
decline  as  the  closed  landfill  stabilizes. 
The  Agency  has  always  intended  that 
the  post-closure  cost  estimate  account 
for  changes  in  costs  over  the  post- 
closure  care  period.  In  its  guidance  on 
preparing  post-closure  cost  estimates  for 
hazardous  waste  facilities,  the  Agency 
stated  that  the  estimates  should  include 
costs  required  annually  and  costs  that 


will  occur  less  frequently  during  the 
post-closure  care  period  (RCRA 
Guidance  Manual  for  subpart  G  Closure 
and  Post-Closure  Care  Standards  and 
subpart  H  Cost  Estimating 
Requirements.  OSWER  Policy  Directive 
#9476.00-5.  January  1987,  pp.  4-7). 
Consistent  with  this  intent  today's  final 
rule  requires  that  the  post-closure  care 
cost  estimate  account  for  the  total  costs 
of  post-closure  care,  including  both 
those  costs  that  will  be  incurred 
annually  and  those  that  occur  only 
periodically.  This  change  will  allow 
owners  and  operators  to  prepare  cost 
estimates  that  refiect  any  costs  of  post- 
closure  care  that  decline  over  time.  If 
the  owner  or  operator  can  demonstrate 
in  the  post-closure  plan  that  the  level  of 
maintenance  activities  required  will 
decline  over  time,  then  the 
corresponding  cost  estimate  can  refiect 
the  costs  of  reduced  care  in  lata'  years. 
Similarly,  if  the  post-closure  plan  is 
revised  during  the  post-closure  care 
period  because  less  extensive 
maintenance  is  required,  the  cost 
estimate  may  also  be  revised.  The  cost 
estimate  also  may  be  revised  during  the 
post-closure  care  period  to  reflect  that 
fewer  years  of  post-closure  care  remain. 
However,  in  considering  reductions  to 
the  cost  estimate,  it  is  important  to 
consider  carefully  potential  future  costs 
such  as  ground-water  monitoring  well 
replacement  costs  or  extensive  cover 
repairs  that  would  not  be  required  on  an 
annual  basis. 

g.  Section  258.73(a)    Corrective  Action 
Cost  Estimate 

The  Agency  proposed  that  a 
corrective  action  cost  estimate  be 
prepared  once  a  release  has  been 
detected  and  the  owner  or  operator  is 
required  to  undertake  corrective  action. 
This  estimate  would  be  calculated  by 
multiplying  the  annual  costs  of 
corrective  action  by  the  number  of  years 
required  to  complete  the  corrective 
action  program.  The  owner  or  operator 
would  then  demonstrate  financial 
assurance  for  the  amount  of  the 
corrective  action  cost  estimate. 

The  Agency  received  a  number  of 
comments  on  corrective  action  cost 
estimates  and  financial  assurance 
requirements.  Some  commenters  stated 
that  the  proposed  financial  assurance 
requirements  for  corrective  action  were 
too  stringent  and  that  the  amount  of  the 
cost  estimate  should  be  reduced  by 
reducing  the  period  for  which  financial 
assurance  for  corrective  action  must  be 
demonstrated.  One  conunenter 
suggested  that  the  requirements  should 
explicitly  state  that  assured  funds  for 
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corrective  action  must  be  distinct  from 
other  assured  funds. 

One  commenter  argued  that  it  would 
be  inappropriate  to  estimate  corrective 
action  costs  during  the  planning  stage  of 
a  corrective  action  because  estimating 
remediation  costs  is  possible  only  after 
corrective  action  remedies  have  been 
specified.  Another  commenter  noted 
that  the  proposed  approach  to 
developing  the  corrective  action  was  too 
complicated  and  suggested  that  it  would 
be  simpler  and  more  accurate  to  base 
cost  estimates  on  the  projected  real  cost 
of  the  action. 

The  Agency  considered  the 
commenters  suggestions  and  is 
finalizing  the  cost  estimating 
requirement  for  financial  assurance  for 
corrective  action  with  one  change 
discussed  below.  The  Agency  believes  it 
is  necessary  that  the  cost  estimate 
refiect  the  total  costs  that  will  be 
incurred  for  the  entire  corrective  action 
period  in  order  to  adequately  protect 
human  health  and  the  environment. 
Reducing  the  period  of  time  over  which 
the  cost  estimate  is  calculated  would  not 
provide  adequate  assurance  of 
corrective  action  costs  in  the  event  that 
the  owner  or  operator  is  unable  or 
unwilling  to  continue  to  finance 
corrective  action.  (If  a  trust  fund  is  used 
to  demonstrate  financial  assurance, 
payments  will  be  made  into  the  trust 
over  the  first  half  of  the  corrective 
action  period  to  cover  the  costs  of  the 
second  half.  Adequate  assurance  is 
provided  because  actual  funds  are  being 
placed  in  the  trust  fund  to  ensure  that 
future  corrective  action  activities  will  be 
paid  for.  This  is  discussed  in  greater 
detail  in  section  7.a  below.)  The  Agency 
does,  however,  agree  that  it  is 
inappropriate,  in  most  cases,  to  develop 
corrective  action  cost  estimates  prior  to 
selection  of  the  remedy.  Section  258.74 
of  today's  rule  requires  that  financial 
assurance  be  established  within  120 
days  after  the  remedy  is  selected.  This 
should  provide  adequate  time  for 
owners  and  operators  to  develop  a  cost 
estimate  based  on  the  selected  remedy 
and  demonstrate  financial  assurance. 

The  Agency  agrees  with  the  comment 
that  financial  assurance  for  corrective 
action  should  be  distinct  from  that  for 
closure  and  post-closure  care.  Although 
owners  and  operators  may  choose  to 
establish  financial  assurance  using  a 
single  financial  mechanism  for  some 
combination  of  closure,  post-closure 
care,  and  corrective  action,  owners  and 
operators  should  distinguish  the  amount 
of  funds  assured  for  each  activity  under 
a  given  financial  assurance  mechanism. 
While  explicitly  required  by  the  rule, 
this  is  necessary  to  ensure  that  the 


amount  of  funds  assured  is  sufficient  to 
cover  the  costs  of  each  activity  when 
needed,  in  compliance  with  the 
performance  criteria  (§  258.74(1)). 
The  Agency  also  agrees  that  \he 
corrective  action  cost  estimate  should 
be  based  on  die  actual  costs  of  the 
action  and  is  finalizing  the  rule  to 
require  that  the  corrective  action  cost 
estimate  account  for  the  total  costs  of 
corrective  action.  The  Agency  wishes  to 
clarify  that  the  cost  estimate  must 
account  for  the  costs  of  all  activities 
required  during  the  duration  of  the 
corrective  action.  In  developing  the 
estimate,  the  owner  or  operator  must 
take  into  account  the  costs  of  actions 
required  annually  during  the  period  as 
well  as  those  required  periodically  over 
the  period.  This  approach  for  estimating 
costs  is  consistent  with  the  approach 
used  for  developing  post-closure  cost 
estimates  discussed  in  more  detail 
above.  The  Agency's  experience  with 
the  subtitle  C  post-closure  care  program, 
which  has  similar  requirements  to 
today's  rule,  suggests  that  this  method  of 
calculating  corrective  action  costs  has 
not  imposed  unreasonable  burdens  on 
owners  and  operators. 

h.  Sections  258.71(a).  258.72(a),  and 
258.73(a)    Cost  Estimate  Recordkeeping 
and  Review 

For  recordkeeping  p\irposes,  the 
proposed  rule  would  require  the  owner 
or  operator  to  maintain  copies  of  the 
most  recent  cost  estimates  for  closure, 
post-closure  care,  and  corrective  action 
for  known  releases  at  the  landfill  until 
the  owner  or  operator  has  been  released 
from  financial  assurance  for  that 
activity  under  §§  258.32  (f).  (g),  and  (h). 

Commenters  suggested  several 
additional  requirements  concerning  the 
review  of  cost  estimates.  One 
commenter  suggested  that  cost 
estimates  should  be  available  for  public 
review,  and  that  it  would  be  difficult  for 
the  public  to  review  cost  estimates  at 
the  landfill  Another  commenter 
suggested  that  States  should  be 
responsible  for  reviewing  closure,  post- 
closure  care  and  corrective  action  cost 
estimates,  while  other  commenters 
stated  that  EPA  should  retain  that 
responsibility. 

Consistent  with  the  self-implementing 
approach  of  today's  final  rule,  the 
Agency  is  finalizing  a  somewhat 
amended  recordkeeping  and  review 
requirements.  Under  the  final  rule, 
owners  and  operators  are  required  to 
notify  the  State  Director  that  the  cost 
estimates  have  been  filed  in  the 
operating  record  of  the  facility.  As 
required  under  S  258.29(b)  of  today's 
rule,  owners  or  operators  also  must 
furnish  these  estimates  upon  request  or 


make  them  available  at  all  reasonable 
times  for  inspection  by  the  State 
Director.  Once  the  State  is  in  possession 
of  such  records,  the  public  may  obtain 
access  to  these  records  through  State 
Freedom  of  Information  proceedings. 
The  Agency  believes  that  these 
provisions  will  provide  sufficient 
opportunity  for  public  re\'iew  of  the  cost 
estimate.  The  final  rule  does  not  require 
State  review  of  cost  estimates  consistent 
with  the  self-implementing  nature  of  the 
rule. 

I  Owners  and  Operators  With  Multiple 
Facilities 

The  proposed  rule  would  require 
ov\mers  and  operators  to  base  the 
amount  of  financial  assurance  required 
on  facility-specific  cost  estimates.  If 
owners  and  operators  own  multiple 
facihties,  the  amount  of  financial 
assurance  would  be  equal  to  the  sum  of 
all  cost  estimates  at  each  facility. 

Two  commenters  expressed  concern 
about  the  effect  of  requiring  cumulative 
coverage  of  multiple  facilities  managed 
by  the  same  owner  or  operator.  One 
commenter  stated  that  the  Agency 
should  avoid  making  the  assumption 
that  in  cases  where  multiple  facilities 
are  owned  by  one  entity,  all  facilities 
will  be  required  to  close  at  the  same 
time.  This  commenter  suggested  that  the 
Agency  consider  an  actuEuial  approach 
that  would  take  into  account  the 
relatively  small  probability  that  all 
facihties  will  close  or  require  corrective 
action  at  the  same  time,  and  allow  for 
cost  estimates  that  do  not  account  for 
the  total  costs  of  closing  all  facilities 
simultaneously.  Another  commenter 
suggested  that  subtide  I  requirements 
for  financial  responsibility  for 
underground  storage  tanks  would 
provide  a  model  for  this  type  of 
approach.  (SubtiUe  I  requires  coverage 
of  third-party  Hability  and  on-site 
cleanup  costs  resulting  from  potential 
future  releases  from  petroleum 
underground  storage  tanks.  Financial 
assurance  levels  are  set  for  different 
classes  of  facilities  based  on  type  of 
operation  and  number  of  tanks  owned 
or  operated.) 

The  Agency  considered  the 
commenters'  concerns,  but  is  adopting 
the  rule  as  proposed.  If  owners  or 
operators  own  or  operate  multiple 
facilities,  the  amount  of  financial 
responsibihty  must  be  equal  to  the  sum 
of  all  cost  estimates  at  each  facihty.  The 
Agency  decided  to  defer  action  on 
special  cost  estimating  requirements 
applicable  to  owners  and  operators  of 
multiple  facilities.  The  issue  of  whether 
owners  and  operators  of  facilities 
regulated  under  multiple  programs 
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should  be  exempt  from  the  general 
requirement  to  provide  financial 
assurance  for  the  total  costs  of  closing 
all  of  their  facilities  simultaneously  has 
implications  for  the  financial 
responsibility  programs  under  subtitles 
C,  D,  and  I,  and  as  such,  goes 
substantially  beyond  the  scope  of 
today's  rulemaking.  Therefore,  further 
study  of  the  issue  in  the  context  of  all 
applicable  RCRA  programs  is  necessary 
before  exempting  owners  or  operators  of 
multiple  facilities  from  these 
requirements. 

The  Agency  believes  that  the  subtitle  I 
approach  for  setting  assurance  levels 
would  be  inappropriate  for  MSWLFs. 
The  costs  of  potential  future  releases 
from  tanks  requiring  assurance  under 
subtitle  I  are  costs  that  may  or  may  not 
be  incurred  by  the  owner  or  operator, 
while  the  costs  of  closure,  post-closure 
care,  and  corrective  action  for  known 
releases  subject  to  financial  assurance 
under  part  258  are  certain  to  be  incurred. 
The  greater  certainty  of  these  costs 
makes  them  difficult  to  aggregate  in  a 
manner  similar  to  the  subtitle  I  approach 
while  maintaining  adequate  protection 
of  human  health  and  the  environment 
and  therefore  justifies  the  more  stringent 
requirements.  In  addition,  under  subtitle 
I,  the  amount  of  financial  assurance 
required  is  uniform  for  all  tanks  owned 
or  operated  by  a  single  entity.  This  also 
serves  to  facilitate  aggregation  of  costs 
in  a  manner  that  would  be  difficult  and 
inappropriate  for  MSWLFs,  where 
closure,  post-closure  care  and  corrective 
action  costs  vary  among  the  facilities  of 
one  owner  or  operator. 

7.  Section  258.74    Performance 
Standard  for  Financial  Assurance 

a.  Performance  Standard  Approach 

The  proposed  rule  would  not  specify 
the  types  of  financial  assurance 
mechanisms  allowed.  Instead,  the 
proposal  specified  in  S  258.32(e]  a 
performance  standard  for  a  financial 
^assurance  program  that  must  l>e 
satisfied  to  demonstrate  compliance 
with  the  Rnancial  assurance 
requirements  under  S  §  258.32  (f),  (g],  and 
(h).  The  performance  standard  was 
designed  to  ensure  that  mechanisms 
allowed  by  the  States  (e.g.,  trust  funds, 
letters  of  credit.  State  Funds,  etc.)  would 
satisfy  the  overall  goals  of  financial 
assurance. 

As  proposed,  the  performance 
standard  would  permit  States  to 
authorize  use  of  financial  mechanisms 
that  met  Rve  criteria:  (1]  Ensure  that  the 
amount  of  funds  assured  is  sufficient  to 
cover  the  costs  of  closure,  post-closure 
care,  and  corrective  action  for  known 
releases  when  needed:  (2)  ensure  that 


funds  will  be  available  in  a  timely 
fashion  when  needed;  (3)  guarantee  the 
availability  of  the  required  amount  of 
coverage  from  the  effective  date  of  these 
requirements  or  prior  to  the  initial 
receipt  of  solid  waste,  whichever  is 
later,  until  the  owner  or  operator  is 
released  from  financial  assurance 
requirements  under  S§  253.32  (f).  (g).  (h); 
(4)  provide  flexibility  to  the  owner  or 
operator  for  demonstrating  compliance 
with  the  financial  assurance 
requirements;  and  (5)  be  legally  valid, 
binding  and  enforceable  under  State  and 
Federal  law. 

The  preamble  to  the  proposed  rule 
noted  that  the  financial  assurance 
mechanisms  currently  authorized  under 
subtitles  C  and  I,  if  properly  drafted, 
would  satisfy  these  performance 
criteria.  The  Agency  requested 
comments  on  the  proposed  financial 
assurance  performance  standard, 
including  the  use  of  a  performance 
standard  in  lieu  of  specifying  acceptable 
mechanisms. 

A  number  of  commenters  agreed  with 
EPA's  decision  not  to  specify  the  types 
of  financial  assurance  mechanisms  that 
would  be  allowed.  These  commenters 
noted  that  the  variability  in  State 
regulation  of  the  banking  and  insurance 
industries  would  make  specification  of 
Hnancial  assurance  mechanisms 
difficult  to  develop  at  the  national  level. 
Several  other  commenters  stated  that 
the  financial  assurance  performance 
standards,  as  proposed,  represent  the 
minimum  standards  that  should  be 
required  of  MSWLF  owners  and 
operators  in  all  States. 

Many  other  commenters  expressed 
concern  that  the  performance  standard 
lacked  sufficient  detail  to  guide  States  in 
the  development  and  implementation  of 
the  financial  assurance  requirements 
with  any  consistency  among  States. 
Several  commenters  urged  the  Agency 
to  require  States  to  allow  the  use  of  all 
financial  assurance  mechanisms 
authorized  under  subtitle  C.  Specifically, 
many  commenters  argued  that  if 
interpreted  strictly,  EPA's  performance 
standard  requiring  funds  to  be  available 
from  the  effective  date  of  the  regulations 
or  prior  to  the  initial  receipt  of  solid 
waste,  whichever  is  later,  could  be 
interpreted  to  preclude  a  trust  fund  with 
a  pay-in  period,  which  is  allowable 
under  subtitle  C.  These  commenters 
stated  that  fully  funded  trusts  are  not 
affordable,  and  other  mechanisms  are 
not  available  to  many  local  governments 
and  small  businesses.  Therefore,  they 
argued,  if  trust  funds  with  pay-in  periods 
are  not  allowed,  many  landfills  could  be 
forced  to  close. 


Other  commenters  requested  , 
clarification  of  whether  the  subtitle  C 
financial  test  "multiples"  requirement — 
i.e.,  the  owner  or  operator  must 
demonstrate  tangible  net  worth  and 
working  capital  equal  to  six  times  the 
financial  responsibility  obligations 
assured — would  apply  to  MSWLF 
owners  and  operators.  EPA  was  urged 
either  to  eliminate  the  requirement  or  to 
apply  it  to  issuers  of  financial 
instruments  (e.  g.,  banks,  insurance 
companies)  to  ensure  that  these  issuers 
of  third-party  mechanisms  are  judged  on 
the  same  basis  as  owners  and  operators 
using  the  financial  test. 

The  Agency  also  received  comments 
expressing  concern  over  the  stability  of 
institutions,  such  as  banks  and  insurers, 
issuing  financial  assurance  instruments. 
One  commenter  recommended  that  only 
cash,  surety  bonds,  or  certificates  of 
deposit  be  allowed  for  demonstrating 
financial  responsibility  for  corrective 
action.  This  commenter  argued  that 
unlike  closure  or  post-closure  care,  the 
costs  of  corrective  action  are  likely  to 
force  many  owners  and  operators  out  of 
business,  thereby  necessitating  the  use 
of  assurance  mechanisms  that  are  not 
linked  to  a  company's  future  financial 
health. 

The  Agency  agrees  with  commenters 
that  the  performance  standard,  as 
proposed,  did  not  provide  sufficient 
guidance  to  ensure  that  financial 
mechanisms  obtained  in  compliance 
with  the  rule  would  be  adequate.  This 
lack  of  specificity  in  the  proposed 
performance  criteria  could  have  resulted 
in  significant  inconsistencies  among 
State  programs.  The  Agency,  therefore, 
has  adopted  a  modified  performance 
standard  approach  to  financial 
assurance  in  the  final  rule.  This 
approach  consists  of  a  revised  set  of 
performance  standards  and  specified 
financial  mechanisms  that  may  be  used 
to  demonstrate  financial  assurance.  The 
rule  also  specifies  minimum  provisions 
of  each  mechanism  that  must  be 
satisfied  to  be  considered  an  acceptable 
mechanism,  including  minimum 
qualifications  for  providers  of 
assurance. 

The  revised  performance  criteria  in 
today's  rule  are  identical  to  those 
described  in  the  proposed  rule 
(renumbered  in  the  final  rule  as 
§  258.74(1)).  with  the  exception  of  the 
criterion  in  proposed  §  258.32(e)(4) 
specifying  that  States  consider 
flexibility  to  the  owner  or  operator  wHpt 
developing  financial  assurance 
requirements.  This  criterion  has  been 
deleted  from  the  final  rule  because  it 
was  redundant  with  the  discussion  of 
State  approved  mechanisms.  While  the 
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Agency  continues  to  believe  that  a 
performance  standard-based  approach 
is  most  appropriate  to  allow  States 
sufficient  flexibility  to  select  and  tailor 
their  flnancial  assurance  programs  to 
allow  as  many  options  for  compliance 
as  possible,  the  performance  criteria 
should  ensure  that  all  allowable 
financial  mechanisms  will  provide  for 
adequate  financial  assurance. 

All  of  the  mechanisms  currently 
allowed  under  subtitle  C  are  authorized 
to  be  used  to  comply  with  the  financial 
assurance  requirements  in  today's  rule. 
In  particular,  the  Agency  specifically 
allows  the  use  of  gradually-funded  trust 
funds  to  demonstrate  financial 
assurance  for  the  costs  of  closure,  post- 
closure  care,  and  corrective  action.  The 
Agency  expects  a  majority  of  approved 
States  will  include  these  specified 
mechanisms,  together  with  other 
mechanisms  as  appropriate,  in  their  list 
of  authorized  compliance  options. 

In  addition  to  the  instruments 
specified  in  the  performance  standard, 
EPA  is  currently  re-evaluatii;g,  and  will 
consequently  propose  revisions  to,  the 
subtitle  C  corporate  financial  test  as 
part  of  a  separate  rulemaking.  The 
Agency  would  anticipate  proposing  at 
the  same  time  conforming  changes  to  the 
part  258  financial  responsibility 
performance  standard  to  allow  this 
revised  corporate  test  to  be  used  as  a 
compliance  option  for  demonstrating 
financial  responsibility  for  MSWLFs. 
These  changes  to  the  corporate  financial 
test  would  be  proposed  on  a  timeframe 
similar  to  the  local  government  financial 
test. 

With  respect  to  financial  assurance 
for  corrective  action,  the  Agency 
recognizes  that  the  cost  and  duration  of 
a  corrective  action  are  likely  to  differ 
from  the  cost  and  duration  of  closure 
and  post-closure  care,  and  that 
allowable  mechanisms  for  assuring 
closure  and  post-closure  care  may 
consequently  differ  from  those 
appropriate  for  assuring  corrective 
action.  The  discussion  of  allowable 
mechanisms  below  notes  where  today's 
rule  accounts  for  such  variations  to 
address  corrective  action  (e.g.,  the 
length  of  the  trust  fund  pay-in  period; 
the  acceptability  of  insurance). 

The  provisions  of  today's  rule  are 
intended  to  ensure  the  reliability  of  each 
mechanism  relative  to  the  overall 
performance  standard.  Given  the 
minimum  requirements  specified,  the 
Agency  believes  that  it  is  not  necessary 
to  limit  allowable  mechanisms,  as  some 
cotnmenters  suggested,  to  cash,  surety 
bonds  or  certificates  of  deposit.  The 
Agency  tailored  these  minimum 
qualifications  to  the  particular 
rharacttristics  and  industry  practices  of 


the  providers  of  the  financial 
mechanisms  (e.g.,  sureties,  banks, 
insurers,  etc.)  in  order  to  ensure  the 
effectiveness  of  the  mechanism  as  well 
as  the  stability  of  the  provider.  The 
Agency  believes  this  approach  is 
preferable  to  applying  the  same  criteria 
to  all  types  of  providers.  In  particular, 
the  Agency  beheves  it  would  be 
inappropriate  to  require  all  providers  of 
financial  assurance  mechanisms  to 
satisfy  the  subtitle  C  financial  test, 
which  was  designed  to  assess  a  private 
corporation's  ability  to  meet  certain 
costs,  not  to  evaluate  the  ability  of  a 
financial  service's  firm  to  carry  out  its 
business. 

Commenters  also  urged  the  Agency  to 
encourage  the  States  to  develop 
alternative  financial  assurance 
mechanisms.  They  argued  that  EPA 
should  make  the  States  aware  of  the 
need  to  be  creative  and  expansive  when 
devising  financial  responsibility 
mechanisms,  and  should  provide 
additional  guidance  to  the  States. 
Several  commenters  urged  the  Agency 
to  encourage  States  to  establish  State 
funds  as  an  alternative  mechanism, 
arguing  that  State  funds  are  the  only 
alternative  available  to  landfill  owners 
with  limited  resources. 

The  Agency  agrees  with  commenters 
that  alternative  financial  assurance 
mechanisms  should  be  explored.  To  that 
end,  today's  rule  permits  the  use,  in 
States  with  approved  programs,  of  any 
financial  assurance  mechanism  that 
satisfies  the  performance  standard. 
Subsections  (7)  and  (8)  below  discuss 
specific  alternatives  that  States  may 
wish  to  consider. 

To  accommodate  the  self- 
implementing  approach  being  taken  for 
this  rulemaking,  today's  rule  also  does 
not  specify  procedural  requirements. 
The  Agency  recognizes  that  in  order  to 
function  most  effectively,  many  of  the 
mechanisms  specified  in  today's  rule 
will  require  some  interaction  with  the 
State  regulatory  agencies.  To  assist  in 
uniform  development  of  such  procedural 
requirements  in  approved  States,  the 
Agency  is  including  a  brief  discussion  of 
some  of  these  procedural  requirements 
below.  Certain  of  these  more  specific 
procedures  and  considerations  are  not, 
however,  included  in  today's  rule. 

The  following  mechanisms  are 
allowed  in  the  final  rule: 

(1)  Section  258. 74(a)    Trust  Fund 

Trust  funds  are  sums  of  money  set 
aside  to  cover  anticipated  future  costs 
(e.g.,  closure,  post-closure  care  or 
corrective  action)  and  are  typically 
overseen  by  a  trustee  (typically  the  trust 
department  of  a  bank).  The  owner  or 
operator  would  be  the  beneficiary  of  the 


trust  with  the  trustee  responsible  for 
making  payments  from  the  trust  under 
certain  conditions  described  below.  The 
trustee  is  required  to  manage  the  trust 
according  to  the  terms  of  the  trust 
agreement  and  in  accordance  writh 
applicable  state  law.  A  copy  of  the  trust 
agreement  must  be  placed  in  the 
facility's  operating  record.  To  ensure 
that  the  trust  fund  is  properly  managed, 
the  final  rule  specifies  that  the  trustee 
must  have  the  authority  to  act  as  a 
trustee,  and  that  the  trustee's  operations 
must  be  regulated  and  examined  by  a 
Federal  or  State  agency.  The 
governmental  body  with  authority  over 
the  trustee's  operations  will  depend  on 
the  type  of  financial  institution  the 
trustee  represents.  For  example,  a  state- 
chartered  financial  institution,  which 
might  include  commercial  banks, 
savings  and  loans,  mutual  savings 
banks,  credit  unions  and  State-licensed 
foreign  banks  would  be  regulated  by  a 
State  authority.  Nationally-chartered 
commercial  banks,  nationally-licensed 
foreign  banks  and  all  Washington.  DC. 
commercial  banks  are  overseen  by  the 
Comptroller  of  the  Currency  in  the  Trust 
Division  of  the  U.S.  Treasury 
Department  Finally,  nationally- 
chartered  savings  and  loans  and  mutual 
savings  banks  are  regulated  by  the 
Office  of  Theft  Supervision,  while 
nationally-chartered  credit  unions  are 
overseen  by  the  National  Credit  Union 
Administration.  (Additional  information 
concerning  the  qualifications  of  trustees 
may  be  found  in  "Financial  Assurance 
for  Closure  and  Post-Closure  Care:  A 
Guidance  Manual  May  1982.) 

While  the  final  rule  does  not  specify 
the  wording  of  the  trust  agreement  an 
approved  State  implementing  a  part  258 
MSWLF  program  may  wish  to  specify 
wording  to  ensure  that  the  trust  is 
managed  in  a  manner  consistent  with 
the  performance  criteria  described  in 
§  25874(1).  Wording  of  a  model  bnist 
agreement  could  specify  that  the  trust  is 
irrevocable  (i.e.,  that  the  owner  or 
operator  may  neither  alter  the  terms  of 
the  trust  agreement  nor  terminate  the 
trust  except  with  the  written  consent  of 
the  trustee)  and  might  specify  the  types 
of  investment  policies  that  the  trustee 
must  follow  in  managing  the  trust  The 
wording  for  the  trust  fund  specified  in 
subtitle  C  (40  CFR  264.151(a))  could  be 
used  as  a  model  for  trust  agreement 
terms. 

While  the  ultimate  value  of  a  cloture 
or  post-dosure  care  trust  fund  at  the 
time  of  closure  must  be  equal  to  the  cost 
estimates  for  closure  or  post-closure 
care  (unless  multiple  instruments  are 
being  used  for  financial  assurance  as 
discussed  below),  the  final  rule  allows 
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the  trust  to  be  gradually  funded  over  the 
expected  life  of  the  facility  and  specifies 
how  the  value  of  the  trust  must  be  built 
up.  This  build-up  would  be 
accomplished  through  annual  payments 
into  the  fund  in  a  manner  similar  to  that 
required  under  subtitle  C.  The  amount  of 
these  payments,  in  the  case  of  a  trust 
fund  for  closure  or  post-closure  care,  is 
to  be  calculated  using  the  following 
formula: 

CE-CV 


where  CE  is  the  current  closure  or  post- 
closure  cost  estimate  (updated  for 
inflation  or  other  changes},  CV  is  the 
current  value  of  the  trust  fund  {i.e.,  the 
value  of  the  funds  already  paid  Into  the 
trust),  and  Y  is  the  number  of  years 
remaining  in  the  pay-in  period.  The 
maximum  pay-in  period  is  the  life  of  the 
facility  permit,  if  applicable,  or  the 
remaining  number  of  years  of  facihty 
operating  life.  If  the  amount  of  the 
closure  or  post-closure  cost  estimate 
changes,  the  amount  of  the  annual 
payments  into  the  trust  fund  should  be 
reealculated  using  the  formula  described 
above. 

The  requirements  for  a  corrective 
action  trust  fund  differ  somewhat  from 
the  requirements  for  a  closure  or  post- 
closure  care  trust  fund  for  two  reasons: 
(1)  The  size  and  duration  of  corrective 
action  costs  are  significantly  greater, 
and  (2]  corrective  action  financial 
assurance  is  required  only  upon  the 
detection  of  a  release  while  closure  and 
post-closure  financial  assurance  are 
required  prior  to  the  activities  being 
undertaken.  Thus,  to  be  structured  like 
the  trust  fund  for  closure  and  post- 
closure  care,  which  ensures  that  the 
trust  is  fully  funded  by  the  time  that  the 
funds  are  needed  (i.e.,  by  the  time  that 
the  facility  closes],  a  trust  fund  for 
corrective  action  would  need  to  be  fully 
funded  as  soon  as  corrective  action  is 
triggered,  which  would  pose  an  undue 
burden  to  nearly  all  owners  or 
operators.  To  make  the  corrective  action 
trust  fund  available  to  greater  numbers 
of  owners  and  operators  while  ensuring 
that  funds  are  available  to  complete 
corrective  action,  the  Agency  is  allowing 
an  owner  or  operator  to  fund  the  trust 
gradually  over  the  Rrst  half  of  the 
corrective  action  period  in  an  amount 
that  would  ensure  sufficient  funds  to 
cover  the  costs  of  corrective  action 
incurred  during  the  second  half  of  the 
corrective  action  period. 

The  corrective  action  trust  fund  would 
therefore  operate  as  follows.  First,  the 
maximum  allowable  pay-in  period  for  a 


corrective  action  trust  fund  is  one-half  of 
the  length  of  the  corrective  action 
period.  Second,  the  required  balance  in 
a  trust  fund  for  corrective  action  at  the 
end  of  the  corrective  action  pay-in 
period  must  be  sufficient  to  cover  the 
remaining  corrective  action  costs  after 
the  end  of  the  pay-in  period  (i.e.,  the 
costs  of  corrective  action  to  be  incurred 
during  the  second  half  of  the  corrective 
action  period).  For  example,  if  corrective 
action  will  take  place  over  a  ten-year 
period,  payments  into  the  trust  fund 
would  start  at  the  beginning  of  the 
period  and  end  in  the  fifth  year.  At  the 
end  of  the  fifth  year,  the  amount  of 
money  in  the  trust  fund  would  have  to 
be  sufficient  to  cover  the  corrective 
action  costs  estimated  for  the  remaining 
five  years  of  the  corrective  action 
period. 

The  trust  fund  for  corrective  action 
would  be  built  up  in  a  manner  to  that 
described  for  closure  and  post-closure 
care  trust  funds,  with  changes  to 
accommodate  the  different  pay-in  period 
for  trust  funds  for  corrective  action  (as 
discussed  above).  The  specific  amount 
of  the  annual  payments  is  to  be 
calculated  using  the  following  formula: 

RB-CV 


where  RB  is  the  most  recent  estimate  of 
the  required  trust  fund  balance  for 
corrective  action  (i.e..  the  total  costs  to 
be  incurred  during  the  second  half  of  the 
corrective  action  period).  CV  is  the 
current  value  of  the  trust  fund,  and  Y  is 
the  number  of  years  remaining  in  the 
pay-in  period. 

In  developing  this  pay-in  formula  the 
Agency  accounted  for  the  size  and 
duration  of  corrective  action  costs  and 
the  resultant  concern  that  more  stringent 
financial  assurance  requirements  could 
induce  bankruptcies  among  facility 
owners  and  operators,  thus  increasing 
the  number  of  unfunded  corrective 
actions.  Particularly  since  corrective 
action  costs  for  known  releases  will  be 
incurred  concurrently  with  the  costs  of 
providing  financial  assurance  for 
corrective  action,  the  Agency  is 
concerned  that  the  impact  of  these  two 
sets  of  simultaneous  costs  may  increase 
the  number  of  bankruptcies  and  the 
amount  of  unfunded  corrective  actions 
among  small  owners  or  operators.  Such 
an  outcome  would  defeat  the  purpose  of 
more  stringent  requirements,  which  is  to 
assure  that  all  corrective  action  costs 
will  be  paid  by  owners  or  operators. 

In  addition,  the  financial  assurance 
requirements  for  closure  and  post- 
closure  care  are  designed  to  provide 


assurance  before  the  beginning  of 
closure  or  post-closure  care;  thus 
financial  assurance  is  being  provided  for 
a  fut\ire  obligation. 

Section  258.74(a)(5)  of  the  final  rule 
specifies  that  the  initial  payment  into  a 
closure  or  post-closure  care  trust  fund 
must  be  made  prior  to  the  initial  receipt 
of  waste  or  the  effective  date  of  the  rule, 
whichever  is  later.  The  initial  payment 
into  a  corrective  action  trust  fund  must 
be  made  no  later  than  120  days  after  the 
corrective  action  remedy  has  been 
selected. 

In  order  to  ensure  that  adequate  funds 
will  be  available  for  closure,  post- 
closure  care,  and  corrective  action  if  an 
owner  or  operator  switches  from  one  of 
the  other  third-party  mechanisms  to  a 
trust  fund,  today's  final  rule  includes 
specific  requirements  for  the  initial 
payment  into  the  trust  in  the  event  that 
an  owner  or  operator  is  switching 
mechanisms.  Today's  rule  requires  that, 
if  the  owner  or  operator  establishes  a 
trust  fund  after  having  used  one  or  more 
alternate  mechanisms,  the  initial 
payment  into  the  trust  fund  must  be  at 
least  the  amount  that  the  fund  would 
contain  if  the  trust  fund  were 
established  Initially  and  annual 
payments  were  made  according  to  the 
specifications  of  the  rule.  For  example,  if 
an  owner  or  operator  switching  to  a 
trust  fund  had  been  demonstrating 
financial  assurance  for  ten  years,  he 
would  need  to  calculate  what  the 
balance  of  a  trust  fund  would  have 
been,  had  he  established  one  ten  years 
previously. 

Because  the  trust  fund  involves  setting 
aside  an  owner  or  operator's  actual 
fimds  (rather  than  obtaining  a  third- 
party  guarantee  that  funds  will  be 
available  when  needed),  the  rule 
provides  for  reimbursement  to  the 
owmer  or  operator  for  expenditures  for 
closure,  post-closure  care,  and 
corrective  action  as  long  as  sufficient 
funds  remain  in  the  trust  to  cover  the 
remaining  costs.  Under  this  rule,  funds* 
are  released  by  the  trustee  in  cases      ^ 
where  sufficient  funds  remain  in  the 
trust  to  cover  remaining  closure,  post- 
closure  care  and  corrective  action  costs 
if  the  owner  or  operator  documents  and 
justifies  the  reimbursement  and  places 
this  information  in  the  facility's 
operating  record.  The  owner  or  operator 
must  also  notify  the  State  Director  that 
the  documentation  of  the  justification 
for  reimbursement  has  been  placed  in 
the  operating  record  and  that  he  has 
received  reimbursement.  The  Agency 
notes  that  such  a  reimbursement  system 
is  suitable  only  for  mechanisms  such  as 
trust  funds.  Into  which  actual  funds  have 
been  set  aside.  Because  other 
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mechanisms  that  provide  for  third-party 
guarantees  of  payment  (e.g.,  letters  of 
credit)  do  not  involve  setting  funds 
aside,  owoiers  and  operators  would  not 
have  to  provide  funds  twice  to  meet  the 
requirements.  However,  the  owner  or 
operator  could  be  permitted  to  reduce 
the  level  of  coverage  of  the  other 
mechanisms  provided  that  coverage 
remains  sufficient  to  cover  all  remaining 
costs. 

The  Agency  wishes  to  make  clear  that 
reimbursement  of  incurred  expenses 
from  a  trust  fund  would  not  in  any  way 
release  an  owner  or  operator  from  the 
fmancial  assurance  requirements.  All 
owners  and  operators  would  remain 
subject  to  the  requirements  until 
completion  of  closure,  post-closure  care 
and/or  corrective  action  is  certified  and 
the  State  is  notified  in  accordance  with 
iS  258.71(a),  258.72(a),  and  258.73(a). 

Under  today's  rule,  trust  funds  may  be 
terminated  by  the  owner  or  operator 
only  upon  release  from  the  financial 
assurance  requirements,  or  if  an 
alternate  financial  assurance 
mechanism  is  substituted. 

(2)  Section  258. 74(b)    Surety  Bond 
Guaranteeing  Payment  or  Performance 

A  surety  bond  guarantees  payment 
for,  or  performance  of,  closure,  post- 
closure  care,  or  corrective  action  if  the 
holder  of  the  bond  (the  facility  owner  or 
operator)  fails  to  fulfill  these  obligations. 
Surety  bonds  are  generally  issued  by  a 
surety  company.  Under  the  terms  of  a 
payment  bond,  the  surety  company 
issuing  the  bond  promises  to  pay  the 
costs  of  closure  of  post-closure  care 
activities  if  the  owner  or  operator  is 
unable  or  unwilling  to  carry  out  those 
activities.  With  a  performance  bond,  the 
surety  company  promises  to  either  pay 
the  required  activities  or  to  perform  the 
required  activities  on  behalf  of  the 
owner  or  operator.  The  Agency  is 
allowing  only  performance  bonds  to  be 
used  to  demonstrate  financial  assurance 
for  corrective  action.  Because  financial 
assurance  for  corrective  action  is  not 
required  imtil  a  release  has  occurred,  a 
payment  bond  would  have  to  guarantee 
that  the  owner  or  operator  would  fully 
fund  a  standby  trust  fund  at  the  time  a 
release  was  detected.  This  is  a  highly 
unlikely  scenario  because  an  owner  or 
operator  would  most  likely  opt  to  use  a 
trust  fund  with  a  pay-in  period.  If  the 
owner  or  operator  is  using  a  payment 
bond  to  satisfy  the  requirements,  he 
must  establish  a  standby  trust  fund  at 
the  same  time  that  the  assurance 
mechanism  is  established.  (A  more 
detailed  discussion  of  standby  trusts  is 
provided  below.)  A  copy  of  the  bond 
must  be  placed  in  the  facility's  operating 
record. 


To  ensure  that  the  surety  bond 
provides  an  adequate  guarantee  of 
funds,  the  final  rule  requires  that  the 
surety  company  issuing  the  bond  must 
be  listed  in  Circular  570  of  the  U.S. 
Department  of  the  Treasury.  Circular  570 
is  a  list  of  surety  companies  which  have 
been  approved  for  writing  construction 
bonds  and  other  surety  bonds  for 
federal  projects.  The  rule  also  requires 
that  the  bond  must  be  issued  in  an 
amount  equal  to  the  cost  estimates  for 
closure,  post-closure  care  or  corrective 
action  (unless  multiple  instruments  are 
used  as  described  below)  and  must  be 
effective  prior  to  the  initial  receipt  of 
waste  or  by  the  effective  date  of  the 
rule,  whichever  is  later  (in  the  case  of 
closure  and  post-closure  care),  or,  in  the 
case  of  corrective  action,  within  120 
days  of  the  selection  of  the  corrective 
action  remedy.  The  rule  also  requires 
surety  bonds  to  contain  provisions 
preventing  cancellation  of  the  bond 
either  by  the  surety,  except  with  120 
days  advance  notification  of 
cancellation  to  the  owner  or  operator 
and  to  the  State,  or  by  the  owner  or 
operator  unless  an  alternate  mechanism 
has  been  obtained.  Without  such 
cancellation  provisions,  a  tJiird-party 
provider  of  assurance  might  cancel  a 
mechanism  immediately  prior  to  closure 
or  during  the  post-closure  care  or 
corrective  action  period  in  order  to 
avoid  payment  of  those  costs. 

While  not  required  in  today's  rule. 
States  implementing  a  part  258  MSWLF 
program  may  wish  to  specify  the 
wording  of  surety  bonds  used  to 
demonstrate  financial  assurance  to  help 
ensure  that  the  bonds  meet  the 
performance  standard  and  to  minimize 
State  review  burden.  States  can  use  the 
surety  bond  language  specified  in 
subtitle  C  requirements  as  a  model  (40 
CFR  264.151  (b)  and  (c)). 

Section  258.74(b)(4)  of  today's  rule 
requires  the  estabhshment  of  a  standby 
trust  fund  to  accompany  a  surety  bond. 
A  standby  trust  fund  serves  as  a 
depository  for  funds  collected  from  the 
providers  of  financial  assurance. 
Standby  trust  funds  are  only  necessary 
when  an  independent  depository  is 
required.  For  example,  under  Federal 
law,  all  payments  to  a  Federal  agency  or 
official  must  be  deposited  with  the  U.S. 
Treasury  and  cannot  be  earmarked  for  a 
specific  use  without  reallocation  (31 
U.S.C.  3302).  Therefore,  to  guarantee 
that  the  funds  assured  for  a  specific 
facility  are  directed  to  the  costs  of 
closure,  post-closure  care  or  corrective 
action  for  that  site,  a  standby  trust  fund 
may  be  necessary.  The  standby  trust 
should  be  structured  in  a  manner 


substantially  similar  to  the  trust  fund 
described  above. 

In  States  implementing  today's 
revised  criteria,  it  may  be  necessary  to 
require  owners  and  operators  using 
other  third-party  mechanisms  to 
establish  a  standby  trust  for  those 
mechanisms  if  State  law  would 
othervise  prevent  the  State  regulatory 
authority  from  accessing  the  funds 
provided  by  the  mechanism.  If  a  State 
determines  that  an  account  can  be 
established  within  its  treasury  into 
which  funds  drawn  on  the  fmancial 
assurance  mechanisms  can  be  deposited 
and  withdrawn  without  special  action  to 
pay  the  site-related  costs,  then  such  a 
State  may  use  its  treasury  as  the 
depository  mechanism  and  no  standby 
trust  would  be  required.  Each  State 
should  examine  its  State  law  on  the 
issue  of  earmarking  funds  in  and 
appropriating  funds  from  its  general 
treasury. 

(3)  Section  258. 74(c)    Letter  of  Credit 

A  standby  letter  of  credit  is  an 
instrument  issued  by  a  bank  or  other 
^ancial  institution  that  guarantees 
payment  to  the  beneficiary  (the  State 
regulatory  agency)  if  the  holder  of  the 
letter  (the  owner  or  operator)  fails  to 
perform  certain  obligations.  Standby 
letters  of  credit  differ  from  traditional 
commercial  letters  of  credit  in  that 
standby  letters  of  credit  cannot  be 
drawn  upon  unless  a  specified  event 
occurs.  "To  ensure  that  the  letter  of  credit 
provides  secure  funds  for  closure,  post- 
closure  care  and  corrective  action  for 
known  releases,  the  final  rule  requires 
that  the  fmancial  institution  issuing  the 
letter  of  credit  must  be  an  institution 
with  the  authority  to  issue  such  a  letter 
and  whose  letter-of-  credit  operations 
are  regulated  and  examined  by  a 
Federal  or  State  agency.  These  agencies 
would  be  the  same  agencies  discussed 
above  as  having  authority  to  regulate 
trustees,  and  would  similarly  differ 
depending  on  the  type  of  bank  issuing 
the  letter  of  credit.  (Additional 
information  is  available  in  "Financial 
Assurance  for  Closure  and  Post-Closure 
Care:  A  Guidance  Manual,"  May  1982.) 
The  letter  of  credit,  like  the  surety  bond 
described  above,  must  be  issued  in  an 
amount  equal  to  the  closure,  post- 
closure  care,  or  corrective  action  cost 
estimates  (unless  multiple  instruments 
are  being  used  for  financial  assurance) 
and  must  be  effective  prior  to  initial 
receipt  of  waste  or  the  effective  date  of 
the  rule,  whichever  is  later  (in  the  case 
of  closure  and  post-closure  care),  or,  in 
the  case  of  corrective  action,  within  120 
days  of  the  selection  of  the  corrective 
action  remedy.  The  letter  of  credit  must 
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also  contain  provisions  limiting 
cancellation  similar  to  those  described 
above  for  surety  bonds.  A  copy  of  the 
letter  of  credit  must  be  placed  in  the 
facility's  operating  record. 

While  not  required  in  today's  final 
rule,  States  implementing  part  258 
MSWLF  programs  may  wish  to  consider 
requiring  specific  wording  for  letters  of 
credit  to  ensure  consistency  among 
instruments  and  minimize  the  burdens 
of  State  reviews.  States  may  wish  to 
refer  to  the  specified  language  in  the 
subtitle  C  requirements  as  guidance  (40 
CFR  264.151(d)). 

(4)  Section  258.74 (d)    Insurance 

Insurance  is  a  contractual 
arrangement,  called  the  policy,  under 
which  the  insurer  agrees  to  compensate 
the  policyholder  for  losses.  The 
purchase  of  insurance  transfers  the 
financial  risk  from  the  policyholder  to 
the  insurer.  While  insurance  is  generally 
considered  most  appropriate  for 
coverage  of  contingent  or  unknown 
events,  such  as  accidents  or  natural 
disasters,  insurance  is  an  allowable 
mechanism  for  assuring  closure  and 
post-closure  care.  Insurance  is  not  an 
allowable  mechanism  for  demonstrating 
financial  assurance  for  corrective  action 
under  the  requirements  promulgated 
today  for  MSWLFs  because  insurance  is 
inappropriate  coverage  for  known 
corrective  action.  Financial  assurance 
for  corrective  action  is  not  required  until 
a  release  has  been  detected  and  insurers 
will  not  issue  policies  to  cover  the  cost 
of  damages  that  have  already  occurred 
(analogous  to  issuing  fire  insurance  for  a 
burning  building). 

The  final  rule  requires  that  the 
insurance  poHcy  must  be  written  to 
cover  the  full  amoimt  of  the  closure  or 
post-closure  care  cost  estimates  (unless 
multiple  instruments  are  being  used).  An 
insurance  policy  for  closure  or  post- 
closure  care  must  be  in  effect  prior  to 
the  initial  receipt  of  waste  or  the 
effective  date  of  the  rule,  whichever  is 
later,  and  a  copy  of  the  insurance  policy 
must  b"  placed  in  the  facility's  operating 
record.  To  ensure  that  the  insurer  is  a 
reliable  source  of  financial  assurance, 
the  final  rule  requires  that  insurers 
issuing  policies  used  to  demonstrate 
financial  assurance  for  closure  and  post- 
closure  care  must,  at  a  minimum,  be 
licensed  or  eligible  to  provide  insurance 
as  an  excess  or  surplus  lines  insurer,  in 
one  or  more  States.  In  addition,  today's 
rule  specifies  that  insurance  policies 
may  be  canceled  by  the  insurer  only  for 
non-payment  of  premium  and  only  120 
days  after  notice  is  sent  to  the  owner  or 
operator  and  to  the  State.  Owners  and 
operators  may  cancel  the  policy  if  they 


have  obtained  a  replacement 
mechanism  or  if  they  have  been 
released  from  financial  assurance 
requirements. 

(5)  Section  258. 74  (e)  and  (g)    Corporate 
Financial  Test  and  Guarantee 

Section  258.74  (f)  and  (h)    Local 
Government  Test  and  Guarantee 

While  no  specific  financial  tests  or 
guarantee  requirements  are  being 
finalized  in  today's  rule,  the  Agency 
plans  to  propose  part  253  requirements 
that  include  these  requirements  in  1992. 
The  Agency  anticipates  that  these  four 
requirements  would  take  effect 
concurrently. 

(6)  Section  258. 74(i)    State-Approved 
Mechanisms 

Today's  rule  authorizes  the  use,  only 
in  approved  States,  of  any  mechanism 
that  is  approved  by  the  State.  State- 
approved  mechanisms  include  any 
financial  mechanisms,  in  addition  to 
those  described  above,  approved  by  a 
State  for  use  in  demonstrating  financial 
assurance.  Any  State-approved 
mechanism  must  meet  the  performance 
criteria  specified  in  §  258.74(1).  A  State 
may  approve  a  mechanism  for  use 
generally  or  it  may  choose  to  approve 
individual  mechanisms  submitted  by 
owners  and  operators  on  a  case-by-case 
basis.  In  either  case,  a  State  should 
develop  a  process  for  approval  to  ensure 
that  mechanisms  meet  the  performance 
standard.  In  addition.  States  may  wish 
to  specify  mechanism  language  and 
include  provisions  regarding 
qualifications  of  providers  and  limiting 
cancellation. 

Given  this  framework,  the  Agency 
encourages  States  to  consider 
developing  innovative  approaches  to 
fulfilling  the  financial  assurance 
requirements.  The  Agency  expects  a  mix 
of  instruments  provided  by  third  parties 
and  State-sponsored  mechanisms  to  be 
developed  under  this  section.  States 
may  wish  to  take  into  account  a  variety 
of  factors,  such  as  the  financial 
capability  of  local  owners  and 
operators,  when  developing  new 
mechanisms.  Depending  on  the  State's 
financial  resources  and  on  the 
population  of  owners  and  operators,  a 
State  may  wish  to  institute  and 
subsidize  a  loan  or  grant  program  to 
assure  that  closure,  post-closure  care, 
and  corrective  action  obligations  will  be 
met.  Other  mechanisms  might  include 
certificates  of  deposit,  escrow  accounts, 
enterprise  funds,  and  enforced  local 
government  planning  requirements.  As  a 
further  example,  the  establishment  of  a 
financial  assurance  fund  organized  by 


I  the  State  and  paid  for  by  participating 
, MSWLFs  may  prove  to  be  an  attractive 
alternative  in  many  cases.  The  Agency 
intends  to  prepare  guidance  that  will  aid 
the  State  in  establishing  State-sponsored 
financing  programs. 

(7)  Section  258. 74(j)    State  Assumption 
of  Responsibility 

State  assumption  of  responsibihty 
involves  the  direct  participation  of  the 
State  in  assuring  that  funds  will  be 
available  to  cover  the  costs  of  closure, 
post-closure  care,  or  corrective  action. 
An  owner  or  operator  will  be  in 
compliance  if  a  State  either  assumes 
legal  responsibility  for  the  owner  or 
operator's  compliance  with  the  closure, 
post-closure  care  and/or  corrective 
action  obligations,  or  if  it  assures  that 
funds  will  be  available  from  State 
sources  to  cover  the  obligations.  State 
assumption  of  responsibility  can  take 
many  forms,  including  purchase  of 
another  financial  mechanism  on  behalf 
of  the  owner  or  operator,  and  the 
issuance  of  a  State  guarantee.  A  State 
could  choose  to  assume  responsibility 
only  under  certain  specified  conditions 
(e.g.,  where  no  responsible  owner  or 
operator  can  be  found  or  in  emergencies 
where  the  owner  or  operator  is  unable 
to  respond  effectively).  Options  for 
States  to  generate  funds  to  cover  the 
costs  associated  with  State  assumption 
of  responsibility  include  funding  through 
general  revenue,  a  special  tax, 
contributions  from  the  MSWLPs 
receiving  assurance,  or  tipping  fees 
charged  by  participating  MSWLFs. 
States  may  also  wish  to  consider 
including  provisions  enabling  the  State 
to  obtain  reimbursement  from  owners 
and  operators  benefiting  from  State 
assumption.  As  with  State-approved 
mechanisms,  any  mechanism  for  State 
assumption  of  financial  responsibihty 
must  meet  the  performance  criteria 
specified  in  \  258.74(1). 

(8)  Section  258. 74(k)    Use  of  Multiple 
Financial  Mechanisms 

Owners  and  operators  may  use  more 
than  one  mechanism  to  cover  their 
closure,  post-closure  care,  or  corrective 
action  costs.  The  total  amount  of 
assurance  provided  by  the  mechanisms 
together  must  equal  the  cost  estimates 
for  closure,  post-closure  care,  or 
corrective  action.  The  final  rule  requires 
that,  if  a  financial  test  mechanism  is  to 
be  combined  with  a  guarantee  provided 
by  a  corporate  relative,  then  the 
financial  statements  of  the  two  firms 
may  not  be  consolidated.  Such  a 
limitation  is  necessary  because  if 
consolidated  financial  statements  are 
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used,  then  assets  of  the  two  flrms  may 
be  double-counted  for  the  purpose  of 
determining  whether  each  firm  meets 
the  requirements.  This  double  counting 
may  prevent  the  financial  test  from 
accurately  measuring  the  financial 
strength  of  the  two  firms  involved. 

[FR  Doc.  91-22963  Filed  10-8-81;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  791 
RIN  18S0-AA38 

Javlts  Gifted  and  Talented  Students 
Education  Grant  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  issues  a  notice 
of  proposed  rulemaking  for  the  Javits 
Gifted  and  Talented  Students  Education 
Grant  Program.  These  regulations  are 
needed  to  implement  a  program  of 
discretionary  grants  authorized  by  the 
Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Act  of  1988  (Act), 
part  B  of  title  IV  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended. 

DATES:  Comments  must  be  received  on 
or  before  November  25, 1991. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Patricia  O'Connell  Ross, 
U.S.  Department  of  Education.  Office  of 
Educational  Research  and  Improvement, 
Programs  for  the  Improvement  of 
Practice,  Research  Applications 
Division,  555  New  Jersey  Avenue,  NW., 
room  504,  Washington.  DC  20208-5643. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  O^ice  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  O'Connell  Ross.  U.S. 
Department  of  Education.  O^ce  of 
Educational  Research  and  Improvement. 
Programs  for  the  Improvement  of 
Practice,  Gifted  and  Talented  Programs, 
555  New  Jersey  Avenue.  NW.,  room  504, 
Washington,  DC  20208-5643,  (202)  219- 
2280.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  l-800-877-«339 
(in  the  Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m.,  eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
Javits  Gifted  and  Talented  Students 
Education  Grant  Program  awards  grants 
for  projects  that  contribute  to  building  a 
national  capability  to  identify  and  meet 
the  special  educational  needs  of  gifted 
and  talented  elementary  and  secondary 
school  students,  including  those  who  are 
economically  disadvantaged,  who  are 
limited  English  proficient  or  who  have 
disabilities.  In  enacting  the  Jacob  K. 
Javits  Gifted  and  Talented  Students 
Education  Act,  Congress  found  and 
declared  that  "gifted  and  talented 
students  are  a  national  resource  vital  to 


the  future  of  the  Nation  and  its  security 
and  well-being"  and  should  be  provided 
with  educational  services  and  programs 
appropriate  to  their  special  needs. 
Congress  also  declared  that  "State  and 
local  educational  agencies  and  private 
non-profit  schools  often  lack  the 
necessary  specialized  resources  to  plan 
and  implement  effective  programs  for 
the  early  identification  of  gifted  and 
talented  students  for  the  provision  of 
educational  services  and  programs 
appropriate  to  their  special  needs." 

The  Act  also  calls  for  funding  of 
projects  that  are  designed  to  develop  or 
improve  the  capability  of  schools  in  an 
entire  State  or  region  to  serve  the  needs 
of  these  children  through  collaborations 
among  State  and  local  educational 
agencies,  institutions  of  higher 
education  and  other  public  and  private 
agencies  and  organizations. 

These  regulations  do  not  apply  to  the 
National  Center  for  Research  and 
Development  in  the  Education  of  Gifted 
and  Talented  Children  and  Youth  which 
is  also  authorized  under  the  Act.  The 
mission  of  the  Center  is  to  conduct  (1) 
research  on  methods  and  techniques  for 
identifying  and  teaching  gifted  students 
and  (2)  surveys  and  analyses  of 
information  needed  to  accomplish  the 
purposes  of  the  Act.  A  five-year  grant  to 
operate  the  Center  began  in  Fiscal  Year 
1989  and  was  awarded  to  the  University 
of  Connecticut  at  Storrs. 

Activities 

The  Secretary  proposes  that  the 
activities  that  may  be  funded  under  this 
program  include  demonstrations  of  in- 
service  and  pre-service  personnel 
training;  assessment  and  identification 
of  gifted  and  talented  students; 
processes  for  planning  gifted  and 
talented  programs;  provision  of  services 
to  gifted  and  talented  students,  which 
may  include  summer  programs, 
programs  involving  business  and 
industry,  use  of  technology  in 
instruction,  improving  individualized 
instructions  within  the  regular 
classroom,  and  activities  to  involve 
parents  in  all  aspects  of  their  child's 
education;  collaboration  among  schools 
and  other  organizations;  curriculum 
development;  evaluation  of  established 
gifted  and  talented  education  programs; 
technical  assistance:  and  dissemination. 

Priorities 

The  Secretary  proposes  as  possible 
priorities  the  activities  listed  in  §  791.3, 
the  academic  subject  areas,  and  specific 
instructional  levels  of  schooling.  The 
priority  in  the  Act  for  applications 
serving  students  who  are  economically 
disadvantaged,  limited  English 
proficient  or  disabled  will  be  applied  as 


an  additional  factor  in  making  grant 
awards. 

Selection  Criteria 

The  Secretary  proposes  selection 
criteria  designed  to  identify  projects  of 
national  significance  and  high  quality. 
These  criteria  include:  The  magnitude 
and  quality  of  the  assessment  of  the 
need  for  the  project,  the  national 
significance  of  the  project,  the 
relationship  of  the  proposed  activities  to 
the  identified  needs,  the 
comprehensiveness  and  coherence  of 
the  plan  of  operation,  the  quality  of  key 
personnel,  the  cost  effectiveness  of  the 
project,  the  relevance  of  the  evaluation 
methods,  the  adequacy  of  resources  to 
support  the  project,  and  the 
appropriateness  of  the  information  and 
material  to  be  obtained  from  the  project 
for  dissemination  to  practitioners  and 
policymakers.  The  Secretary  anticipates 
that  projects  selected  with  these  criteria 
will  advance  the  state  of  the  art  and 
contribute  in  an  organized  way  to  the 
body  of  knowledge  in  gifted  and 
talented  education. 

Additional  Factors 

The  Secretary  proposes  to  consider 
the  following  additional  factors  in 
making  grant  awards:  Whether  the 
project  contributes  to  the  provision  of 
services  to  gifted  and  talented  students 
who  are  economically  disadvantaged; 
diversity  of  projects  funded  under  the 
program;  and  geographical  distribution 
of  projects. 

Post-Award  Requirements 

Consistent  widj  the  Act.  the  Secretary 
proposes  to  require  that  a  grantee  use 
funds  received  under  this  program  to 
supplement  and  make  more  effective  the 
expenditure  of  State  and  local  funds  and 
Federal  funds  under  chapter  2  of  title  I 
and  title  II  of  the  Elementary  and 
Secondary  Education  Act  of  1965  for  the 
education  of  gifted  and  talented 
students.  The  Secretary  also  proposes  to 
restrict  the  amount  of  funds  that  may  be 
used  to  purchase  equipment. 

Consistent  with  the  Act,  the  proposed 
regulation  would  require  that  if  a  project 
includes  delivery  of  services,  the  grantee 
shall  use  grant  funds  to  provide  for  the 
equitable  participation  of  students  and 
teachers  in  private  nonprofit  elementary 
and  secondary  schools,  including  the 
participation  of  teachers  and  other 
personnel  in  pre-service  and  in-service 
training  programs  supported  under  this 
program. 

The  Secretary  proposes  that  projects 
that  involve  instruction  of  students.  If 
feasible,  should  compare  the 
educational  progress  of  students  served 
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by  the  project  with  the  progress  of  a 
suitable  group  of  students  who  are  not 
served  by  the  project.  If  a  comparison 
group  approach  is  not  possible,  the 
proposed  regulations  would  require  that 
the  project  develop  an  alternative 
method  that  is  both  valid  and  reliable  to 
assess  the  educational  progress  of 
student  project  participants. 

The  Secretary  proposes  that  if  the 
project  involves  activities  that  advance 
gifted  and  talented  education  through 
methods  other  than  instruction  to 
students,  such  as  teacher  training  and 
staff  development  or  parent  training, 
then  the  project  must  develop  an 
evaluation  design  that  measures  the 
extent  to  which  the  goals  and  objectives 
of  the  project  are  met,  using  evaluation 
methods  that  are  both  valid  and  reliable. 

Commenters  and  prospective 
applicants  should  be  aware  that  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  75.590  require  an  annual 
evaluation  of  project  effectiveness  by  a 
grantee.  Pursuant  to  34  CFR  75.590,  the 
Secretary  expects  to  require  grantees  to 
collect  and  report  on  the  information 
required  to  evaluate  the  project 
including,  if  appropriate,  socioeconomic, 
education,  demographic,  and 
assessment  data.  The  Secretary 
proposes  a  selection  criterion 
addressing  the  quality  of  the  applicant's 
plan  to  collect  this  information.  Pursuant 
to  34  CFR  75.591.  grantees  will  also  be 
required  to  participate  in  any  national 
evaluation  conducted  by  the  Department 
to  help  identify  effective  practices  and 
promising  programs  in  gifted  and 
talented  education. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

These  proposed  regulations  would  be 
new  regulations  for  this  discretionary 
grant  program.  They  do  not  impose 
burdensome  requirements  on  applicants 
or  grantees.  They  establish  requirements 
for  participants  in  the  program  and 
would  not  have  a  significant  economic 
impact  on  entities  participating  in  the 
program. 

Paperwork  Reduction  Act  of  1980 

Section  791.21  contains  information 
collection  requirements.  As  required  by 


the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  this  section  to  the  Office  of 
Management  and  Budget  (0MB]  for  its 
review.  (44  U.S.C.  3504(h)). 

Annual  public  reporting  burden  for 
this  collection  of  injformation  is 
estimated  to  average  40  hours  per 
response  for  500  respondents,  including 
the  time  for  reviewing  instruction, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503: 
attention:  Daniel  ].  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regiilations. 

All  conunents  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
504,  555  New  Jersey  Avenue  NW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1900  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 


gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  in  34  CFR  Part  791 

Education  Department,  Elementary 
and  secondary  education,  Gifted  and 
talented  grant  programs — education, 
Indians — education.  Institutions  of 
higher  education.  Reporting  and 
recordkeeping  requirements,  Local 
educational  agencies.  State  educational 
agencies. 

(Catalog  of  Federal  Domestic  Assistance 
Number  B4.20e  Javita  Gifted  and  Talented 
Students  Education  Grant  Program) 

Dated:  June  24. 1991. 
Lamar  Alexander, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  Utie 
34  of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  791  to  read  as 
follows: 

PART  791— JAVrrS  GIFTED  AND 
TALENTED  STUDENTS  EDUCATION 
GRANT  PROGRAM 

8ut>parl  A— General 

Sec. 

701.1  What  U  the  javiti  Gifted  and  Talented 
Students  Education  Grant  Program? 

791.2  Who  is  eligible  for  an  award? 

791.3  What  activities  may  the  Secretary 
fund? 

791.4  What  priorities  may  the  Secretary 
establish? 

791.5  What  regulations  apply? 

791.6  What  definitions  apptyT 

Subparts — Restrvad 

Subpart  C— How  Docs  tt>a  Sacratafy  Make 
an  Aarard? 

791.20  How  does  the  Secretary  evaluate  an 
application? 

791.21  What  selection  criteria  does  the 
Secretary  use? 

791.22  What  additional  factors  does  the 
Secretary  consider  in  making  new 
awards? 

Subpart  I>— What  Condltiona  Must  Ba  Met 
After  an  Award? 

791.30  What  are  the  conditions  on  the  use  of 
an  award? 

791.31  What  are  a  grantee's  responsibili'iRS 
for  serving  students  and  teachers  In 
private  schools? 

Authority:  20  U.S.C.  3061-3008.  unlpM 
otherwise  noted. 

Subpart  A— General 

S  791.1    What  Is  ttte  Javtts  Qlftad  and 
Talented  Student*  Education  Grant 
Program? 

Under  the  Javits  Gifted  and  Talented 
Students  Education  Grant  Program,  the 
Secretary  supports  activities  designed  to 
help  build  a  nationwide  capability  in 
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elementary  and  secondary  schools  to 

identify  and  meet  the  special 

educational  needs  of  gifted  and  talented 

elementary  and  secondary  school 

students. 

(Authority:  20  U.S.C.  3062) 

S  791.2    Who  i«  eligible  for  an  award? 
The  following  are  eligible  to  apply 
under  this  program: 

(a)  State  educational  agencies. 

(b)  Local  educational  agencies. 

(c)  Institutions  of  higher  education. 

(d)  Other  pubhc  agencies  and  private 
agencies  and  organizations  (including 
Indian  tribes  and  organizations  as 
defined  by  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  and  Hawaiian  native 
organizations). 

(Authority:  20  U.S.C.  3064) 


§  791.3 
fund? 


What  activittes  may  ttM  Secretary 


The  Secretary  may  fund  projects  that 
are  designed  to  meet  the  educational 
needs  of  gifted  and  talented  elementary 
and  secondary  school  students  through 
such  activities  as — 

(a)  Pre-service  or  in-service  training, 
or  both,  including  summer  institutes  for 
teachers,  administrators,  counselors  and 
other  educational  personnel; 

(b)  Assessment  and  identification  of 
gifted  and  talented  students; 

(c)  Planning  of  gifted  and  talented 
programs; 

(d)  Demonstrations  of  provision  of 
services  to  gifted  and  talented  students, 
which  may  include  one  or  more  of  the 
following: 

(1)  Summer  programs. 

(2)  Programs  invoking  business  and 
industry. 

(3)  Use  of  technology  in  instruction. 
(4]  Improving  individualized 

instruction  within  the  regular  classroom. 
(5)  Activities  to  involve  parents  in  all 
aspects  of  gifted  and  talented  children's 
education. 

(e)  Collaboration  among  schools  and 
other  organizations: 

(f)  Development  of  curricula 
appropriate  for  gifted  and  talented 
students; 

(g)  Evaluation  of  established  gifted 
and  talented  education  programs; 

(h)  Technical  assistance;  and 
(i)  Dissemination. 

(Authority:  20  U.S.C.  3064) 

$  791.4    What  prioritJee  may  the  Secretary 
estal>Uah? 

Each  fiscal  year  the  Secretary  may 
give  funding  priority  to  activities  that 
support  the  Javits  Gifted  and  Talented 
Program,  including — 

(a)  One  or  more  of  the  activities  listed 
in  i  791.3; 


(b)  One  or  more  of  the  following 
subject  areas — 

(1)  English,  including  literature; 

(2)  History,  geography  and  civics; 

(3)  Other  subjects  in  the  humanities, 
including  philosophy,  linguistics, 
archeology,  and  the  history  and  theory 
of  the  arts; 

(4)  Social  and  behavioral  sciences; 

(5)  Mathematics: 

(6)  Science; 

(7)  Computer  science; 

(8)  Foreign  languages;  and 

(9)  Visual  and  performing  arts;  and 

(c)  One  or  more  instructional  levels 
such  as  elementary  or  secondary 
education. 

(Authority:  20  U.S.C.  3064-3065) 

§791.5    What  regulations  apply? 

The  following  regulations  apply  to  the 
Javits  Gifted  and  Talented  Students 
Education  Grant  Programs: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations),  part  75  (Direct 
Grant  Programs),  part  77  (Definitions 
that' Apply  to  Department  Regulations), 
part  79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities],  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  cooperative  Agreements  to  State 
and  Local  Governments),  part  81 
(General  Education  Provisions  Act — 
Enforcement),  part  82  (New  Restrictions 
on  Lobbying),  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants))  and  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  Part  791. 

(Authority:  20  U.S.C  3061-3068) 

9791.6    What  deflnitlona  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defmed  in  34  CFR  77.1: 
Applicant 
Applications 
Award 
Budget  period 
Department 
EDGAR 
Equipment 
Facilities 
Grantee 

Local  educational  agency  (LEA) 
NonproBt 
Project 
Private 
Public 
Secretary 
State  educational  agency  (SEA) 


(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Gifted  and  talented  students  means 
children  and  youth  who — 

(i)  Give  evidence  of  high  performance 
capability  in  such  areas  as  intellectual, 
creative,  artistic,  or  leadership  capacity 
or  in  specific  academic  fields;  and 

(ii)  Require  services  or  activities  not 
ordinarily  provided  by  the  school  in 
order  to  develop  such  capabilities  fully. 

Hawaiian  native  means  any 
individual  whose  ancestors  were 
natives  prior  to  1778  of  the  area  that 
now  comprises  that  State  of  Hawaii. 

Hawaiian  native  organization  means 
any  organization  recognized  by  the 
Governor  of  the  State  of  Hawaii 
primarily  serving  and  representing 
Hawaiian  natives. 

Institution  of  .higher  education  has  the 
same  meaning  given  that  term  in  section 
435(b)  of  the  Higher  Education  Act  of 
1965,  as  amended. 

(Authority:  20  U.S.C  3063) 

Subpart  B — Reserved 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§791.20    How  doe*  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  according  to  the  criteria  in 
S  791.21. 

(b)  The  Secretary  awards  up  to  115 
points  for  the  criteria  in  §  791.21. 
including  a  reserved  15  points  to  be 
distributed  in  accordance  with 
paragraph  (d)  of  this  section. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses. 

(d)  As  announced  in  a  notice 
published  in  the  Federal  Register,  the 
Secretary  distributes  the  reserved  15 
points  among  the  criteria  in  §  791.21. 

(Authority:  20  U.S.C  3061-3068) 

§  791.21    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
new  grant  under  the  Javits  Gifted  and 
Talented  Students  Education  Grant 
Programs: 

(a)  Need  for  the  project  (15  points) 
The  Secretary  reviews  each  application 
to  determine  the  need  for  the  proposed 
project,  including — 

(1)  The  extent  to  which  the  applicant 
has  demonstrated  the  magnitude  of  the 
need,  including  the  scope  and  severity  of 
the  need  for  the  project;  and 

(2)  The  extent  to  which  the  applicant 
has  demonstrated  the  specific  needs  of 
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the  students,  teachers,  administrators, 
parents  or  paraprofessionals  who  will 
participate  in  the  project. 

(b)  National  significance.  (10  points] 
The  Secretary  reviews  each  application 
to  determine  the  potential  of  the  project 
to  produce  nationally  significant  results, 
including — 

(1)  The  likely  impact  of  the  proposed 
project  on  nationwide  issues  of 
educational  improvement; 

(2)  The  contribution  of  the  proposed 
project  to  building  a  nationwide 
capability  to  identify  and  meet  the 
special  educational  needs  of  gifted  and 
talented  students;  and 

(3)  The  potential  of  project  activities 
to  be  implemented  elsewhere. 

(c)  Plan  of  operation.  (30  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  design  for 
the  proposed  project  and  the  applicant's 
plan  for  carrying  it  out  Including — 

(1]  The  extent  to  which  the  methods, 
activities,  and  goals  will  meet  the  needs 
identiHed  in  a  well-conceived  and 
coherent  manner; 

(2]  The  extent  to  which  the  methods, 
activities,  and  goals  will  meet  the  needs 
identified  in  a  comprehensive  way; 

(3]  If  the  project  will  provide 
instruction  to  students,  the  extent  to 
which  the  applicant  will  use  techniques 
and  methods  for  teaching  gifted  students 
that  are  appropriate  to  particular  grade 
levels  or  subject  areas; 

(4]  The  extent  to  which  the  project  is 
based  on  current  and  relevant  research 
on  effective  educational  practices;  and 

(5)  For  projects  involving  more  than 
one  eligible  applicant,  the  extent  to 
which  all  of  the  appUcants  were 
involved  in  the  planning  of  the  project 
and  the  extent  to  which  the  appropriate 
officials  from  each  applicant  have 
agreed  to  participate  in  the  project. 

(d)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quaUty  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director 

(ii)  The  qualiHcations  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 


(iii)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(2]  To  determine  the  qualifications  of 
personnel  referred  to  in  paragraph 
(d)(l](i]  and  (d](l](ii]  of  this  section,  the 
Secretary  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii]  Any  other  qualifications  that 
pertain  to  the  project. 

(e)  Budget  and  cost  effectiveness.  (10 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1]  The  budget  is  adequate  to  support 
the  project; 

(2]  Costs,  particularly  equipment 
costs,  are  reasonable  in  relation  to  the 
objectives  of  the  project 

(f)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which — 

(1)  The  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project 

(ii)(A]  In  a  project  that  will  provide 
instruction  to  students,  compare  the 
educational  progress  of  students  served 
by  the  project  with  the  progress  of  a 
suitable  control  group;  or 

(6)  If  the  applicant  demonstrates  that 
use  of  such  a  control  group  is  not 
feasible,  include  an  alternative 
evaluation  measure  that  is  both  valid 
and  reliable  to  assess  the  educational 
progress  of  students  served  by  the 
project. 

(C)  Are  likely  to  produce  reliable, 
valid,  and  significant  data;  and 

(2)  The  applicant's  plan  specifies  the 
data  to  be  collected  in  order  to  evaluate 
the  project  including,  if  appropriate, 
socioeconomic,  education,  demographic, 
and  assessment  data. 

(g)  Adequacy  of  resources.  (10  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project  including  facilities, 
equipment  and  supplies. 


(Authority.  20  U.S.C  3001-3068) 

(791^    WhataddMonaltoctertdoMth* 
j*n*iny  consKMr  n  mwing  nvw  ■wsrasr 

In  determining  the  order  of  selection 
under  EDGAR,  34  CFR  75.217(d)  for  new 
awards,  the  Secretary  considers,  In 
addition  to  the  criteria  in  S  791.21,  the 
extent  to  which  funding  an  application 
would  contribute  to— 

(a)  The  provision  of  services  to  gifted 
and  talented  students  who  are 
economically  disadvantaged,  limited 
English  proficient  or  disabled; 

(b)  The  diversity  of  projects  funded 
under  this  program;  and 

(c)  The  geographical  distribution  of 
projects  fimded  under  this  program. 

(Authority:  20  U.S.C  3061-3068) 

Subpart  D-What  Conditton*  Mutt  B« 
Mat  Aftar  an  Award? 

S791.30    What  are  ttM  condKlora  on  ttM 
UM  of  an  award? 

(a)  A  grantee  shall  use  any  funds 
received  under  the  lavits  Gifted  and 
Talented  Students  Education  Grant 
Program  to  supplement  and  make  more 
effective  the  expenditiu?  of  State  and 
local  funds  and  Federal  finds  under 
chapter  2  of  title<i«nd  tUIe  n  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  for  the  education  of  gifted 
and  talented  students. 

(b)  The  Secretary  may  restrict  the 
amoimt  of  funds  made  available  for 
equipment  and  supply  purchases. 

(Authority:  20  U.S.C.  3062) 

{791.31    What  art  •  0rantM's 
fMponslMttttM  for  ••rving  studwits  and 
t*ach*r«  In  prtvata  schools? 

If  a  project  includes  delivery  of 
services,  the  grantee  shall  use  funds 
awarded  under  this  program  to  provide 
for  the  equitable  participation  of 
students  and  teachers  in  private 
nonprofit  elementary  and  secondary 
schools,  including  the  participation  of 
teachers  and  other  personnel  in  pre- 
service  and  in-service  training  programs 
supported  under  this  program. 

(Authority:  20  US.C.  3066) . 

(FR  Doc.  01-24231  Filed  10-fr^:  &-45  am] 
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DEPARTMENT  OF  UXBOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act  Title  III 
National  Reserve  Grants  for  Defense 
Impacted  Workers;  Availability  of 
Funds  and  Application  Procedures  for 
Program  Year  1991 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  availability  of  funds 
and  solicitation  for  gram  applications. 

summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  annoimcing  that 
funds  are  available  for  a  new  Defense 
Conversion  Adjustment  (DCA)  grant 
program  to  be  funded  with  Department 
of  Defense  (DoD)  appropriated  funds. 
Funds  are  available  for  obligation  for 
this  new  program  from  July  1, 1991 
through  September  30, 1993. 
DATES:  Applications  will  be  accepted  on 
an  ongoing  basis  throughout  the 
Program  Year  as  the  need  for  funds 
arises  at  the  State  and  local  level.  Grant 
awards  will  be  made  during  the  Program 
Year  in  response  to  the  applications 
received.  There  is  no  closing  date  for 
applications  under  this  announcement. 
All  applications  prepared  and  submitted 
pursuant  to  these  guidelines  and 
received  at  the  address  below  will  be 
considered.  Grant  awards  will  be  made 
only  to  the  extent  that  funds  are 
available. 

ADonESSES:  It  is  preferred  that 
applications  be  mailed.  Mail  or  hand 
deliver  applications  to:  Office  of  Grants 
and  Contracts  Management,  Division  of 
Acquisition  and  Assistance, 
Employment  and  Training 
Administration.  U3.  Department  of 
Labor,  room  C-4305,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 
Attention:  Dislocated  Worker  Grants. 
Barbara  J.  Carroll.  Grant  Officer. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Robert  N.  Colombo,  Director,  office 
of  Worker  Retraining  and  Adjustment 
Programs.  Telephone:  (202)  535-057. 
SUPPLEMENTARY  INFORMATION:  The 
Employment  and  Training 
Administration  (ETA)  announces  the 
availability  of  funds  reserved  by  the 
Secretary  of  Labor  for  the  delivery  of 
dislocated  worker  services,  and  the 
procedures  to  make  application  for  these 
funds.  Funding  is  authorized  by  the  1990 
National  Defense  Appropriation  Act 
The  application  procedures,  selection 
criteria,  and  approval  process  contained 
in  this  notice  are  issued  in  accordance 
with  The  Job  Training  Partnership 
(ITPA).  20  CFR  631.61. 


This  program  announcement  consists 
of  four  parts.  Part  I  provides  the 
background  and  purpose  of  the 
discretionary  funds  for  activities  under 
sections  325  of  the  Act.  Part  II 
establishes  basic  U.S.  Department  of 
Labor  policies  and  emphases  for 
discretionary  grants.  Part  III  describes 
the  basic  grant  application  process.  Part 
IV  provides  detailed  guidelines  for  the 
preparation  of  applications.  The  primary 
selection  criteria  used  in  reviewing 
applications  are  also  included. 

The  JTPA  title  III  program  is  listed  in 
the  Catalogue  of  Federal  Domestic 
Assistance  at  No.  17-246  "Employment 
and  Training  Assistance — Dislocated 
Workers  (ITPA  title  III  Programs). 
TABLE  OF  contents: 

Part  I.  Background 

A.  Fund  availability 

B.  Circumstances  under  wUch  services 
may  be  provided  with  DCA  nattonal 
reserve  funds 

Part  11.  Department  of  Labor  policy  and 
program  emphasis 

A.  Basic  Policies 

B.  Secretary's  rights  reserved 

C.  Basic  planning  rules 

Part  III.  The  Basic  Application  Process 

A.  Funding  Considerations 

B.  Screening  and  review  of  applications 

C.  Information  and  reporting  requirements 
Part  rv.  Application  Requirements  Defense 

Conversion  Adjustment  Programs 

1.  Application  rules 

2.  Eligible  grantees. 

3.  Submission  of  applications 

4.  Assurances  and  certifications 

5.  Application  content 

6.  Selection  criteria 

7.  Application  review 

8.  Approval 

Part  I.  Bad(ground 

A.  Fund  Availability 

Funds  available  to  fund  Defense 
Adjustment  Conversion  programs  total 
$150  million  and  shall  be  awarded 
pursuant  to  the  requirements  contained 
in  part  IV. 

B.  Circumstances  Under  Which  Services 
May  Be  Provided  With  DCA  National 
Resene  Funds 

Services  may  be  provided  as 
described  in  JTPA  section  314  with 
Defense  Conversion  Adjustment 
program  funds  where  there  is  a 
dislocation  resulting  from  a  reduction  in 
Defense  Department  procurements  or 
the  full  or  partial  closure  of  military 
facilities. 

Part  11.  Department  of  Labor  (DOL  or 
Department)  Policy  and  Program 
Emphasis 

A.  Basic  Policies 

1.  Available  funds  shall  be  awarded 
by  the  Secretary  in  a  manner  that 


efficiently  targets  resources  to  areas 
most  in  need,  and  in  a  manner  which 
promotes  effective  use  of  funds. 

2.  All  projects  and  activities  funded 
shall  be  subject  to  the  applicable 
provisions  of  fTPA.  the  appropriate 
regulations,  and  to  the  requirements 
contained  in  these  instructions  and  the 
Grant  Officer's  award  document(s)  and 
any  subsequent  grant  amendment 
authorized. 

3.  Department  of  Defense  (DoD) 
appropriated  funds  provided  to  the 
Department  shall  not  be  considered  as 
an  ongoing  source  of  funds  for  existing 
centers  or  other  projects  or  activities. 
For  this  reason,  it  is  a  general  policy  of 
the  Department  that  it  will  not  refund 
national  reserve  projects.  Projects 
involving  extraordinary  circumstances, 
such  as  massive  continuing  layoffs,  may 
be  considered  for  refunding. 

4.  DoD  appropriated  reserve  funds  are 
not  to  be  used  to  subsidize  a  grantee's 
on-going  operations.  A  grantee  may  only 
be  reimbursed  for  costs  over  and  above 
those  costs  associated  with  the  grantee's 
on-going  costs.  It  is  the  Department's 
position  that  where  DoD  appropriated 
reserve  funded  projects  are  operated  by 
existing  State  or  substate  grantees, 
administrative  savings  will  be  realized. 
Note:  Substate  grantee  is  defmed  at 
JPTA  section  301. 

5.  DoD  appropriated  reserve  funds 
shall  only  be  provided  to  meet  needs 
which  cannot  be  met  by  JTPA  formula 
funds  or  other  State  and  local  resources. 
Grants  will  be  primtuily  awarded, 
therefore,  where  substantial  numbers  of 
workers,  relatively  speaking,  in  a 
substate  area,  labor  market,  region  or 
industry  are  dislocated. 

Note:  Substate  area  is  defined  at  JTPA 
section  301. 

8.  Eligible  dislocated  workers  to  be 
served  with  funds  provided  to  the  DOL 
by  the  DoD  shall  meet  the  requirements 
of  part  rv.  section,  (b)  of  these 
guidelines. 

7.  The  Department  shall  make  every 
effort  to  review  and  respond  to  each 
application  within  45  days  of  the 
Ekepartment's  receipt  of  the  application. 

8.  No  grant  funds  awarded  shall  be 
used  to  reimburse  costs  incurred  prior  to 
the  date  authorized  by  the  Grant  Officer. 

B.  Secretary's  Rights  Reserved 

The  Secretary  reserves  the  right  to 
distribute  some  of  these  funds  in  a 
manner  other  than  that  provided  by  this 
notice,  consistent  with  the  Act,  and 
taking  into  consideration  special 
circumstances  and  unique  needs  which 
may  arise  throughout  the  course  of  the 
program  year. 
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The  Secretary  also  reserves  the  right 
to  fund  individual  projects  on  an 
incremental  basis  where  the  Department 
determines  that  such  an  action  would 
result  in  the  most  effecttve  use  of 
available  resoiirces. 

If  insufficient  application  are  received 
by  the  Department  which  are  of 
acceptable  quahty  and  which  meet  the 
guidelines  and  selection  criteria 
contained  in  this  notice  to  exhaust  the 
DoD  appropriated  reserve  account,  the 
Department  shall  take  whatever  action 
it  deems  necessary  and  appropriate, 
consistent  with  the  Act  and  the 
regulations,  to  exhaust  the  funds.  This 
could  include  releasing  any  unobligated 
DoD  appropriated  funds  to  be  returned 
to  the  Department  of  Defense. 

C.  Basic  Planning  Rules 

1.  Operatnig  Definition  of  State 

For  purposes  of  these  grant 
application  procedures.  State  shall  be 
the  50  States  of  the  United  States  and 
the  following  grant  eligible  territories 
and  legal  jurisdictions:  District  of 
Columbia,  Commonwealth  of  Puerto 
Rico,  Virgin  Islands.  Guam,  American 
Samoa.  Commonwealth  of  Northern 
Marianas,  Republic  of  the  Marshall 
Islands,  Federated  States  of  Micronesia, 
and  the  Republic  of  Palau. 

2.  Allocation  of  Costs 

a.  State  Administration — States  may 
include  no  more  than  1.5  percent  or 
$15,000.  whichever  is  lower,  for  State 
administration  of  "pass-through"  grants. 
State  administrative  costs  requested 
that  are  above  this  established  set  aside 
must  be  accompanied  by  a  justification 
showing  the  projected  person-hours  and 
functions  to  be  performed  and  any  other 
relevant  cost  information.  This  cost  is  to 
be  included  in  the  Administrative  cost 
category.  It  is  expected  that  these  funds 
will  be  used  for  subgrant  administration, 
the  provision  of  technical  assistance, 
onsite  and  desk  monitoring,  and  data 
collection. 

States  muat  provide  specific 
information  regarding  why  State  40 
percent  funds  are  not  available  to 
support  a  project 

B.  Administrative  Requirements  for 
Grant  Projects — 11)  In  addition  to 
appbcable  administrative  requirements 
contained  in  the  Act  and  regulations, 
some  grantee  organizations  may  be 
subject  to  odier  requirements  as  listed 
below: 

(a)  State  and  local  Governments 
(except  for  JTPA  grant  recipients  under 
the  Federal,  State,  Governor-Secretary 
Agreement  block  grant) — 0MB  Circular 
A-87  (cost  principles)  and  41  CFR  part 
97  (Uniform  Administrative 


Requirements  for  Grants  with  State  and 
Local  Governments).  The  audit 
requirements  at  29  CFR  part  96  also 
apply. 

(b)  Non-Profit  Organizations — OMB 
Circulars  A-122  and  A-133  (Audits) 
apply. 

(c)  Educational  InstHutions — OMB 
Circulars  A-21  and  A-133  (Audits) 
apply. 

(d)  Profit  Making  Commercial  Firms — 
Federal  Acquisition  Regulations  (FAR) 
48  CFR  part  31  apply. 

(2)  Any  planned  equipment  purchases 
with  a  unit  cost  of  $500  or  more  must  be 
justified  and  specifically  listed  along 
with  its  purchase  price  in  the  grant 
application.  Equipment  planned  to  be 
leased  and  the  cost  of  such  equipment 
must  be  listed  in  the  grant  application. 

c.  Establishment  of  a  Labor 
Management  Committee — Costs 
associated  with  the  establishment  of  a 
Labor  Management  Committee  are 
appropriately  charged  as  Rapid 
Response  costs  against  the  State's  40 
percent  title  III  formula  funds.  Therefore, 
they  are  not  to  be  charged  to  the  grant. 
Ongoing  operational  costs  of  the  Labor 
Management  Committee  during  the 
period  of  performance  of  the  grant  are 
chargeable  to  the  Administration  Cost 
category. 

d.  When  a  participant  is  eligible  for 
either  partial  or  full  reimbursement  of 
training  costs  [e.g.,  Pell  grants,  employer 
tuition  reimbursement,  etc.)  the 
application  must  describe  the 
procedures  established  for  the 
reimbursement  and/or  crediting  of  such 
cost  if  such  costs  are  initially  charged  to 
the  national  reserve  grant. 

Note:  Where  DCA  national  reserve  funds 
are  expended  for  training  prior  to 
certirication  of  TAA  eligibility,  DCA  national 
reserve  funds  shall  not  be  reimbursed  to  the 
JTPA  program  when  TAA  fund«  become 
available  to  cover  the  balance  of  the  training. 

e.  Necessary  and  Reasonable 
Costs/Cost  Effectiveness — In 
accordance  with  20  CFR  629.37(a).  costs 
will  be  required  to  be  "reasonable" 
and  "necessary"  to  be  charged  to 

the  grant.  In  reviewing  a  grant 
application,  the  Secretary  shall  consider 
these  criteria.  Areas  of  concern  include 
but  are  not  limited  to:  Stafl  to 
participant  ratios;  the  proportion  of  staff 
costs  to  the  total  grant;  the  cost  of 
purchased  or  leased  equipment;  the  cost 
of  proposed  training  as  it  relates  to  the 
complexity  of  the  skills  to  be  learned, 
the  length  of  training,  and  the  provider's 
access  to  other  supplemental  funding 
sources;  eta  The  extent  to  which  the 
proposed  project  budget  reflects  costs 
that  appear  to  be  "reasonable"  and 
"necessary"  will  be  a  significant  factor 


in  determining  the  project's  cost 
effectiveness. 

f.  All  indirect  costs  shall  be  charged  to 
the  Administration  Cost  category.  Any 
indirect  costs  that  are  not  administrative 
should  be  itemized  separately  in  the 
appropriate  coat  category. 

g.  It  is  not  intended  that  DoO 
appropriated  reserve  account  projects 
automatically  be  charged  15  percent  of 
the  award  amount  toward  the  overall 
administrative  costs  of  the  SDA/ 
substate  grantee.  The  amount  planned  to 
be  used  for  administration  and  the 
specific  purposes  for  which  it  will  be 
used  must  be  determined  in  order  for  an 
administrative  cost  budget  line  item  to 
be  established.  Once  determined,  and 
approved,  the  amount  budgeted  for  the 
administratfon  may  be  included  in  any 
existing  SDA/subslate  grantee  is 
administering  the  DCA  national  reserve 
grant.  A  portion  of  costs  charged  to  the 
administrative  cost  pool  may  be 
allocated  to  the  grant,  up  to  the  total 
amount  included  in  the  cost  pool  from 
the  grant  and  consistent  with  overall 
expenditures  for  the  grant  and  with  the 
existing  rules  for  the  charging  of  costs 
against  an  administrative  cost  pool. 

3.  Additional  Funding 

The  amount  of  a  grant  award  cannot 
be  increased  after  the  grant  is  awarded. 
If  circumstances  change  so  substantially 
that  additional  funds  are  required  to 
serve  dislocated  workers  from  the 
targeted  layoff  or  closing,  another  grant 
application  must  be  submitted  The 
same  review  and  approval  procedures 
will  apply  to  a  second  grant  application 
as  apply  to  other  dislocated  worker 
project  proposals.  A  second  application 
shall  include  an  up-to-date  status  report 
of  performance  under  the  first  award 
including:  Overall  enrollments, 
enrollments  by  activity  and 
expenditures  (obligations  and 
expenditures  by  cost  category) 

4.  Activities 

a.  The  application  budget  shall  not 
include  costs  for  activities  or  services 
begun  with  JTPA  funds  prior  to  the  grant 
award.  If  initial  training  costs  for  a 
participant  are  incurred  with  State 
funds,  the  balance  of  training  cost 
commitment  for  that  participant  must  be 
funded  by  the  State. 

b.  Apphcations  shall  not  provide  for 
using  DoD  appropriated  reserve  funds 
for  work  experience. 

c.  A  minimum  of  50  percent  of  all 
participants  to  be  served  with  DoD 
appropriated  reserve  funds  shall  receive 
educational  and/or  occupational 
retraining,  unless  otherwise  specifically 
authorized  by  the  Grant  Officer. 
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The  50  percent  minimum  may  include 
participants  whose  training  is  funded  by 
TAA,  employer  or  union-funded  tuition 
or  training  assistance,  as  well  as  Pell 
grants  and  other  educational  financial 
assistance. 

d.  DoD  appropriated  reserve  funds 
shall  not  be  used  for  rapid  response 
activities.  Rapid  response  activities  are 
paid  for  out  of  State  40  percent  funds. 

e.  DCA  national  reserve  funds  shall 
not  be  awarded  to  fund  an  individual 
training  project  or  an  individual  activity. 

5.  Identification  of  Participants  To  Be 
Served 

The  appUcant  must  demonstrate  how 
the  plarmed  number  of  participants  to  be 
served  was  determined.  Furthermore, 
the  applicant  must  explain  how  those 
affected  workers  most  in  need  of 
services  to  return  to  the  labor  force  will 
<be  identified  and  assured  access  to 
necessary  services. 

6.  Project  Locations 

If  an  apphcant  plans  to  operate  more 
than  one  subject  or  subproject,  each 
location  shall  be  listed  and  separate 
budgets,  implementation  schedules  and, 
where  appropriate,  lists  of  local  demand 
occupations  for  retraining  provided.  In 
all  cases,  the  applicant  must  also 
include  a  summary  budget  and 
implementation  schedule  for  the  entire 
project. 

7.  Placement  Rate  Expectations 

Since  funds  and  resources  are 
specifically  focused  on  the  needs  of  a 
targeted  group  of  workers  and  their 
employment  and  training  needs,  the 
Department  expects  that: 

(a)  Project  placement  rate — The 
planned  entered  employment  rate  for 
any  program  will  be  at  least  70  percent. 

(b)  Occupational  classroom  training — 
A  placement  rate  of  75  percent  will  be 
expected  from  occupational  classroom 
training.  This  rate  may  be  calculated  by 
including  the  provisions  of  job  search 
assistance  and  other  services  to 
participants  who  receive  occupational 
classroom  training. 

(c)  On-the-job  Training  (OJT)— A 
placement  rate  of  at  least  80  percent  will 
be  expected  for  OJT-  This  rate  may  be 
calculated  by  including  the  provision  of 
job  search  assistance  and  other  services 
to  participants  who  receive  OJT.  If  the 
application  does  not  beUeve  such  a  rate 
can  be  achieved  in  its  proposal,  it  must 
provide  reasons  for  planning  a  lower 
rate. 

8.  On-the-job  Training  (OJT) 

No  OJT  under  six  weeks  duration 
shall  be  funded  with  DoD  appropriated 
reserve  grant  funds.  Any  OJT  training 


for  between  six  and  10  weeks  in 
duration  shall  be  consistent  with  an 
approved  rationale  to  determine  the 
length  of  training  for  a  given  occupation. 
The  rationale  to  be  used  shall  be  stated 
in  the  application.  A  OJT  contract  must 
contain  a  "hire  first"  provision. 

Part  HL  The  Basic  Application  Process 

A.  Funding  Considerations 

1.  Identification  of  Dislocated  Workers 

a.  Dislocated  workers  eligible  to  be 
provided  services  with  DoD 
appropriated  fimds  are  defined  as 
individuals  who  meet  the  definitions  set 
forth  in  section  301(a)  of  the  Act  and  20 
CFR  631.3:  29  U.S.C.  1651(a).  The 
dislocated  workers  to  be  served  must  be 
specifically  identified  in  the  apphcation. 

Eligible  individuals  may  be  served 
without  regard  to  the  State  of  residence 
of  the  individual  (section  311(b)(1)(B);  29 
U.S.C.  1661(b)(1)(B). 

b.  Applications  should  indicate  that 
'  the  provision  of  services  to  eligible 

participants  will  take  into  account  those 
"most  in  need",  those  least  likely  to  be 
recalled,  those  with  the  least 
transferable  or  most  obsolete 
occupational  skills,  those  with  the  most 
barriers  to  other  employment 
opportunities  such  as  poor  reading  or 
math  skills.  Those  "most  in  need"  for 
purposes  of  DoD  appropriated  reserve 
funding,  will  be  determined  on  a  project- 
by-project  basis.  Applications  shall 
provide  that  those  participants  requiring 
labor  exchange  services  and  other 
minimal  employment  services  are 
directed  to  other  appropriate  resources 
such  as  the  State  Employment  Service. 

2.  DCA  dislocated  worker  project 
applications  selected  for  funding  will 
generally  be  those  which: 

(a)  Effectively  identify  and  target  the 
project  to  specific  groups  of  dislocated 
workers,  industries  or  plants, 
occupations  and  geographic  areas; 

(b)  Specify  occupational  and 
educational  training  related  to  local 
demand  occupations: 

(c)  Demonstrate  a  timely  response  to 
the  target  group's  employment  and 
training  needs  for  such  services:  and 

(d)  Are  cost-effective  in  terms  of 
services  to  be  provided  and  results  to  be 
achieved. 

3.  Priority  consideration  will  be  given 
to  applications  focusing  on  services  to 
workers  who  "are  unlikely  to  return  to 
their  previous  occupation  or  industry" 
with  particular  emphasis  on  those 
requiring  and  wanting  retraining  for 
occupations  determined  to  be  in  demand 
in  the  local  economy. 


B.  Screening  and  Review  of 
Applications 

1.  Screening  Requirements 

All  applicants  will  be  screened  to 
determine  completeness  and  conformity 
to  the  Act,  regulations,  application 
guidelines  and  other  requirements 
contained  in  this  announcement. 

In  order  for  an  application  to  be  in 
conformance,  it  must  be  paginated  and 
include  the  following; 

a.  Transmittal  letter.  A  transmittal 
letter  from  the  Governor  or  the 
applicant's  authorized  signatory 
containing  the  required  assurances. 

b.  Standard  form.  SF  424,  Application 
for  Federal  Domestic  Assistance 
(Catalogue  No.  17.246). 

c.  Budget.  A  detailed  line  item  budget 
according  to  the  applicable  cost 
categories  found  at  20  CFR  631.13  of  the 
JTPA  title  III  regulations  and  as  outlined 
in  these  guidelines. 

d.  Project  narrative.  The  narrative 
portion  of  the  application  including 
attachments  shall  not  exceed  twenty- 
five  (25)  double-spaced  pages, 
typewritten  on  one  side  of  the  paper 
only.  The  narrative  must  address  all  of 
the  elements  specified  in  the  application 
guidelines. 

e.  Certifications,  (i)  An  original 
signature  certification  regarding  "Drug- 
Free  Workplace"  must  be  submitted 
with  the  application  except  in  the  case 
where  the  applicant  is  a  State.  States 
may  opt  to  submit  a  copy  of  the 
Statewide  or  agency  annual  certification 
renewable  every  Fiscal  Year  per 
Training  and  Employment  Information 
Notice  (TEIN)  No.  15-flO.  This 
certification  requirement  applies  only  to 
the  Federal  grant  applicant.  The 
"Certification  Regarding  Drug-Free 
Workplace  Requirements"  form  is  found 
in  appendix  A. 

(ii)  A  "Certification  Regarding 
Debarment,  Suspension  and  other 
Responsibility  Matters,  Primary  Covered 
Transactions"  must  be  submitted  with 
all  applications  as  required  by  the  DOL 
regulations  implementing  Executive 
Order  12549,  "Debarment  and 
Suspension,"  29  CFR  98.510.  This 
certification  form  is  found  in  appendix 
B. 

(iii)  A  "Certification  Regarding 
Lobbying"  shall  be  submitted  with  each 
application  as  required  by  29  CFR  part 
93.  "New  Restrictions  on  Lobbying."  54 
FR  6736,  6751  (February  26, 1990).  A 
suggested  form  incorporating  the 
required  text  is  found  in  appendix  C. 

2.  Review  and  Evaluation 

Complete  conforming  applications 
will  be  reviewed  and  evaluated  based 
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on  the  selection  criteria  spedBed  in  part 
IV  and  the  availability  of  funds. 

C.  InformaUon  and  Reporting 
Requirements 

1.  Records.  By  accepting  a  grant,  the 
grantee  agrees  thet  it  shall  maintain  and 
make  available  to  the  U.S.  Department 
of  Labor  upon  request,  information  on 
the  operation  of  the  project  and  on 
project  expenditures.  Such  information 
may  include  the  implementation  status 
of  the  project  such  as  completion  of 
subagreements,  hiring  of  staff,  date 
enrollments  began,  current  and 
cumulative  number  of  participants,  and 
cumulative  expenditures. 

2.  Reports.  The  grantee  shall  submit  to 
the  Employment  and  Training 
Administration,  an  original  and  two 
copies  of: 

a.  The  Worker  Adjustment  Program 
Quarterly  Report.  ETA  Form  No.  9020 
(OMB  No.  1205-0274),  and 

b.  The  Worker  Adjustment  Program 
Annual  Program  Report.  ETA  Form  No. 
9019  {OMB  No.  1205-0274). 

Part  IV.  Specific  Application 
Reqtiirementa — Defense  Conversion 
Adjustment  Programs 

An  application  for  funds  shall  comply 
with  the  following  requirements: 

1.  Application  Rules 

a.  Defmitions 

In  addition  to  or  in  lieu  of  the 
definitions  contained  and  cited  in 
§  631.2  of  the  ITPA  title  III  regulations 
the  following  definitions  shall  apply  to 
programs  funded  under  this  part: 

(1)  DoD  means  the  United  States 
Department  of  Defense. 

(2)  Industrywide  project  means 
services  and  activities  provided  by  ■ 
single  grantee  to  serve  workers 
dislocated  from  at  least  three  different 
plants  or  facilities  within  the  defense 
industry  in  at  least  two  different  areas 
of  a  sin^e  State  or  two  different  States. 

[3]  Muhrstate  project  means  services 
and  activities  provided  in  more  than  one 
State  by  a  single  grantee  to  serve 
workers  located  from  one  or  more 
defense  plants  or  facilities. 

(4)  Substantially  and  seriously 
affected  worker  means  a  member  of  my 
group  of  100  or  more  workers  at  a 
defense  facility  who  are,  or  who  ore 
expected  to  become,  eligible  to 
participftiB  in  the  Defense  Conversion 
Adjustment  Program. 

b.  Participant  eligibility-Hl)  an 
eligible  dislocated  worker,  as  defined  by 
section  301(a)  of  the  Act  and  i  631.3  of 
the  regetatkom.  shell  be  el^ble  for 
participation  in  activities  under  a 
defense  conversion  adjustment  (DCA} 


program  only  if  such  dislocated  worker 
has  been  terminated  or  laid  off  or  has 
received  a  notice  of  termination  or 
layoff  as  a  consequence  of  reductions  in 
expenditure  by  the  United  States  for 
defense  (including  substantial 
reductions  at  military  facilities)  or  by 
closure  of  United  States  military 
facilities.  Examples  include  terminations 
or  layoffs,  or  notices  thereof,  as  s  result 
of  a  cancellahon  of  or  a  reduction  in  a 
DoD  contract  for  a  product  or  service, 
where  such  cancellation  or  reduction  Is 
a  result  of  a  reduction  in  an 
expenditure  by  the  United  States  for 
defense  or  by  closure  of  a  United  States 
military  facihty. 

(2)  An  eligible  dislocated  worker 
whose  termination  or  layoff,  or  notice 
thereof,  is  not  directly  the  consequence 
of  reductions  in  expenditures  by  the 
United  States  for  defense  (including 
substantial  reductions  at  military 
facilities)  or  by  closure  of  United  States 
military  facilities  is  not  eligible  for 
services  under  a  DCA  program,  but  may 
be  eligible  under  the  basic  title  III 
dislocated  worker  program. 

c.  Priority  areas  of  service— (1) 
Priority  areas  of  service  for  DCA 
programs  shall  be  those  geographic 
areas  that  have,  or  are  projected  by  the 
Secretary  to  have  the  greatest  number  of 
dislocated  woricers  whio  meet  the 
eligibility  criteria  for  services  as  defined 
in  b.  above. 

(2)  In  determining  priority  areas  of 
service,  the  Secretary  shall  require 
applicants  to  submit  documentation  that 
supports  the  assertion  that  the  workers 
to  be  served  by  the  application  will  be 
or  were  in  fact,  dislocated  due  to: 

(a)  Proposed  and  actual  closure(s)  of, 
or  substantial  personnel  reduction(s)  ia 
military  in8tallation(8); 

(b)  Proposed  or  actual  cancellation(s) 
of,  or  reduction8(s)  in,  any  contract(s) 
for  products  or  services  for  the 
Department  of  Defense,  where  the 
proposed  ckMure{s),  cancellation(s)  or 
reduction(8]  will  have  a  substantial 
impact  on  enployment;  and 

(c)  Other  reductions  in  expenditures 
by  the  United  States  Government  for 
defense. 

The  DDL  shall  consult  with  and 
obtain  agreement  from  the  DoD 
regarding  the  adeqiiacy  of  the 
documentation  provided  in  the 
applicaticm  before  making  a  final 
decision  regarding  the  approval  of  the 
application.  The  agreement  from  DoD 
will  indicate  that  DoD  concurs  that  the 
application  will  provide  services  to 
workers  who  meet  tbe  requitements 
under  b.  above. 

d.  Allowable  activitiea— (1)  Allowable 
activities  for  DCA  progrann  shall  be 


those  activities  authorized  by  section 
314  of  JTPA,  except  as  provided  below. 

(2)(a)  )ob  search  shall  be  an  allowable 
activity  only  to  assist  a  totally  separated 
dislocated  worker  who  meets  the 
eligibihty  criteria  under  b.  above  in 
securing  a  job  within  the  United  States, 
and  where  it  has  been  determined  that 
the  dislocated  worker  cannot 
reasonably  be  expected  to  secure 
suitable  employment  within  the 
commuting  area  in  which  the  worker 
resides.  Procedures  for  determining 
whether  a  dislocated  worker  cannot 
reasonably  be  expected  to  secure 
suitable  employment  within  the 
commuting  area  in  which  the  dislocated 
worker  resides  shall  be  described  in  the 
grant  application  and  shall  be  subject  to 
approval  by  the  Grant  Officer. 

(b)  The  cost  of  job  search  for  a 
dislocated  worker  who  meets  the 
eligibility  criteria  under  b.  above  shall 
be  an  allowable  readjustment  cost,  but 
shall  not  provide  for  more  than  90 
percent  of  the  cost  of  necessary  job 
search  expenses,  and  may  not  exceed  a 
total  of  $800,  unless  the  need  for  a 
greater  amount  is  justified  in  the  grant 
application  and  approved  by  the  Grant 
Officer. 

(c)  These  requirements  shall  not  apply 
to  regular  job  development  activities 
and  services  provided  to  an  eligible 
participant  within  the  commuting  area 
within  which  the  eligible  participant 
resides. 

(3)(a)  Relocation  shall  be  an  allowable 
activity  only  where  a  dislocated  worker 
who  meets  the  eligibility  criteria  under 
b.  above  cannot  reasonably  be  expected 
to  secure  suitable  employment  in  the 
commuting  area  in  which  the  cDsIocatcd 
worker  resides  and  has  obtained 
suitable  employment  affording  a 
reasonable  expectation  of  long-term 
employment  in  the  area  in  which  the 
worker  wishes  to  relocate,  or  has 
obtained  a  bona  fide  offer  of  such 
employment,  provided  that  the  worker  is 
totally  separated  from  employment  at 
the  time  relocation  commences. 

(b)  The  cost  of  relocation  for  a 
dislocated  worker  who  meets  the 
eligibility  criteria  under  b.  above  shall 
not  exceed  an  amount  which  is  equal  to 
the  sum  of  90  percent  of  the  reasonable 
and  necessary  expenses  incurred  in 
transporting  the  dislocated  worker  and 
the  dislocated  worker's  faouly,  if  any, 
and  household  effects,  and  a  lump  sum 
equivalent  to  three  times  such  worker's 
average  weekly  wage.  The  maximum 
relocation  allowable,  however,  shall  not 
exceed  $600  per  perticipaBt.  unless  a 
greater  amount  is  justified  to  the 
satisfaction  of  the  Grant  Officer  in  the 
grant  application  axtd  is  approved  by  the 
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Grant  Officer.  Necessary  expenses  shall 
be  travel  expenses  for  the  dislocated 
worker  and  the  dislocated  worker's 
family  and  for  the  transfer  of  household 
ejects.  Reasonable  costs  for  such  travel 
and  transfer  expenses  shall  be  by  the 
least  expensive,  most  reasonable  form 
of  transportation. 

2.  Eligible  Grantee 

(1)  Funds  available  for  a  DCA 
program  shall  be  awarded  to  eligible 
grantees  in  accordance  with  the 
requirements  of  the  Act  and  regulations, 
and  the  procedures,  criteria  and  process 
contained  in  these  guidelines. 

(2)  Funds  shall  be  distribuled  to 
eligible  grantees  in  accordance  with 
procedures  speciBed  in  these 
applications. 

(3)  Eligible  grantees  for  DCA 
programs  shall  be  States,  title  III 
substate  grantees,  employers,  employer 
associations,  and  representatives  of 
employees.  However,  a  specific  eligible 
grantee  may  not  be  an  appropriate 
applicant  for  a  particular  project. 
Applicants  will  be  considered  given  the 
nature  and  extent  of  the  proposed 
project 

3.  Submission  of  Applications 

(a)  Two  types  of  applications  may  be 
submitted:  regular  full  applications  and 
emergency  applications.  Regular  full 
applications  shall  follow  the  procedures 
and  requirements  as  contained  in  this 
section  and  sections  4  and  5.  (a),(b),  (c) 
and  (d)  below.  Emergency  applications 
shall  be  subject  to  the  procedures  and 
requirements  contained  in  section  5(e) 
below. 

(b)  In  the  case  of  a  multistate  or 
industrywide  project  the  applicant  shall 
submit  the  application  directly  to  the 
Department  of  Labor  Grant  Officer.  In 
the  case  of  an  intrastate  project  the 
governor  shall  submit  the  application  to 
the  Grant  Officer.  Each  application  shall 
contain  the  required  certifications  and 
assurances  listed  in  section  4  below. 

4.  Assurances  and  Certifications 

(a)  The  following  assurances  shall  be 
included  with  each  application: 
— The  grantee  assures  that  such  funds 
shall  be  administered  by  the  grantee 
in  a  manner  consistent  with  the  Act 
the  JTPA  regulations,  the 
requirements  contained  in  these 
application  guidelines  and  in 
accordance  with  provisions  specified 
in  the  proposal  and  amendments 
approved  by  the  Grant  Officer,  if  any, 
pursuant  to  the  grant  document  signed 
by  the  Department  of  Labor  Grant 
Officer. 
— ^The  grantee  agrees  to  compile  and 
maintain  information  on  project 


implementation,  performance  and 
expenditures.  The  information  shall, 
at  a  minimum,  be  consistent  with  the 
project  proposal  and  shall  be 
available  to  the  grantor  as  requested. 
— ^The  grantee  assures  that  the 
information  provided  in  the  proposal 
is  correct  and  the  activities  proposed 
conform  to  the  Act.  the  Federal 
regulations  for  title  III  activities,  and 
the  requirements  in  these  application 
guidelines. 
— Following  receipt  of  the  grant 
approval,  the  grantee  shall  advise  the 
Grant  Officer  of  the  projected  date 
project  operations  will  begin.  If  the 
date  to  be  provided  exceeds  30  days 
from  receipt  of  the  grant  award,  the 
grantee  shall  provide  additional 
information  explaining  the  projected 
implementation  date. 
— ^The  grantee  agrees  to  compile  and 
maintain  information  on  project 
implementation  on  a  monthly,  and 
performance  and  expenditures  data 
on  a  quarterly,  basis.  The  information 
shall,  at  a  minimum,  be  consistent  in 
the  project  proposal  and  shall  be 
available  to  the  Department  as 
requested,  and 
— ^The  grantee  agrees  to  review 
expenditures  and  enrollment  data 
against  the  planned  levels  for  the 
project  and  notify  the  Department 
expeditiously  of  any  potential  under- 
expenditure  of  funds. 
Project  proposals  not  accompanied  by 
the  above  assurances  shall  not  be 
accepted  for  review. 

(b)  Each  application  shall  also  contain 
the  following  certifications: 

(i)  An  original  signature  certification 
regarding  "Drug-Free  Workplace"  must 
be  submitted  with  the  application 
except  in  the  case  where  the  applicant  is 
a  State.  States  may  opt  to  submit  a  copy 
of  the  Statewide  or  agency  certification 
required  every  fiscal  year  per  Training 
and  Employment  Information  Notice 
(TEIN)  No.  15-00).  This  certification 
requirement  applies  only  to  the  Federal 
grant  applicant.  The  "certification 
Regarding  Drug-Free  Workplace 
Requirements"  form  is  found  in 
appendix  A. 

(ii)  A  "Certification  Regarding 
Debarment  Suspension  and  Other 
Responsibility  Matters,  Primary  Covered 
Transaction",  must  be  submitted  with 
all  DCA  national  reserve  applications 
(except  those  related  to  national  or 
agency-recognized  emergency  disasters) 
as  required  by  the  DOL  regulations 
implementing  Executive  Order  12549, 
"Debarment  and  Suspension,"  29  CFR 
98.510.  This  certification  form  is  found  in 
appendix  B. 

(iii)  A  "Certification  Regarding 
Lobbying",  as  required  by  29  CFR  part 


93.  "New  Restrictions  on  Lobbying."  54 
FR  6736,  6751  (February  26, 1990).  A 
suggested  form  incorporating  the 
required  text  is  found  in  appendix  C. 

5.  Application  Content 

Each  application  shall  contain  the 
following  information  in  the  format 
outlined  below: 

a.  Period  of  Award 

Awards  will  be  made  for  an  18-month 
period  to  allow  for  project  start-up  (not 
to  exceed  90  days,  operation,  and 
administrative  closeout.  If  the  period  of 
operation  is  extended,  the  period  of  the 
award  will  be  extended  by  an  equal 
time  period. 

b.  Period  of  Operation 

Applications  should  generally  provide 
for  a  period  of  operation  of  12  months 
may  be  submitted  with  information 
supporting  the  need  for  the  additional 
period. 

c.  Synopsis  of  the  Project 

A  short  summary  of  pertinent 
information  regarding  the  project  shall 
be  included  and  shall  contain  the 
following: 

(1)  The  name  and  address  of  the 
project  operator,  along  with  the  name 
and  telephone  number  of  a  contract 
person  for  the  grantee  and  project 
operator; 

(2)  The  project  locations  (cities, 
counties,  and  States); 

(3)  The  plarmed  starting  and  ending 
dates  of  the  project; 

(4)  The  total  amount  of  National 
Defense  Act  reserve  funds  requested; 

(5)  The  name(s)  of  the  company(ies)  or 
bases  from  which  the  affected  workers 
have  been  dislocated; 

(6)  The  date(s)  of  employment 
termination  and  the  number  of  workers 
affected; 

(7)  The  names  of  the  States,  counties, 
and  cities  in  which  the  affected  workers 
reside; 

(8)  The  total  number  of  participants 
planned; 

(9)  The  total  number  of  placements 
planned; 

(10)  The  plaimed  cost  per  participant: 

(11)  The  planned  cost  per  entered 
employment  and 

(12)  The  name,  address,  and  telephone 
number  of  the  signatory  official  for  the 
project  operator. 

d.  Project  Narrative 

The  project  narrative  shall  be  a 
detailed  explanation  containing  the 
following  information,  and  shall  not 
exceed  25  pages: 
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(1)  A  description  of  the  need  for  the 
project  and  an  explanation  of  how  this 
need  was  determined.  The  description 
shall  include: 

(a)  Information  that  demonstrates  that 
the  employment  losses  are  the  result  of 
reductions  in  DoD  expenditures,  and 
that  there  are  no  prospects  for 
reemployment  in  a  similar  industry  or 
occupation  within  the  commuting  area 
in  which  the  workers  resides.  Speciflc 
information  must  be  provided 
demonstrating  what  defense  reductions 
occurred  or  will  occur.  Such  information 
shall  include  specific  identification  of 
bases  closed,  contracts  terminated, 
projects  canceled,  etc.  If  the  dislocations 
are  the  result  of  the  cancellation  of  a 
subcontract,  the  documentation  should 
identify  both  the  subcontract  and  the 
prime  contract  that  resulted  in  the 
cancellation  of  employment.  The 
procedures  used  to  make  this 
determination  shall  be  briefly  described. 

(b)  The  schedule  for  layoffs  and 
closings. 

(c)(i)  The  number  of  affected  workers 
likely  to  participate  in  the  program, 
taking  into  consideration  the  total 
number  of  workers  affected  by  specific 
occupations,  the  wage  levels  for  each 
occupation,  the  number  of  workers 
eligible  to  participate,  the  number  likely 
to  be  transferred,  and  the  number  likely 
to  be  recalled.  Applicants  shall  certify 
that  recall  within  the  next  12  months  is 
highly  unlikely  for  these  dislocated 
workers. 

(ii)  The  number  of  affected  workers 
who  possess  locally  transferable  skills, 
and  who  can  be  expected  to  find  other 
employment  with  minimal  or  no 
assistance. 

(iii)  Where  the  layoff  has  occurred 
more  than  4  months  prior  to  the 
submittal  of  the  application,  information 
indicating  how  the  applicant  determined 
the  number  of  affected  workers  who 
remain  unemployed  and  in  need  of 
services,  and 

(d)(i)  Evidence  that  the  workers  to  be 
served  are  aware  of  and  support  the 
proposed  program  operator's 
application. 

(ii)  Information  on  the  economic 
conditions  for  the  Statefs)  and  the 
geographic  area(s)  to  be  served  as 
documented  by  the  most  recent 
unemployment  rate  for  each  State  and 
area,  or  die  economic  and 
unemployment  trends  in  the  specific 
industry  affected,  to  illustrate  the 
severity  of  the  need  for  such  a  project, 
and 

(iii)  If  the  proposed  target  group 
includes  workers  dislocated  as  a  result 
of  the  relocation  of  a  company  plant,  the 
city  and  the  State  to  which  the  plant  will 
be  relocated  shall  be  provided. 


(2)  Existing  Resources.  The  project 
narrative  shall  explain  why  these 
dislocated  workers  cannot  be  served 
with  existing  resources,  in  particular 
State  or  substate  grantee  JTPA  title  III 
formula  funds. 

(3)  Trade  adjustment  assistant  (TAAj 
for  workers  under  the  Trade  Act  The 
application  shall  indicate  whether  an 
application  has  been  made  for  TAA 
assistance,  and  if  so,  whether 
certification  has  been  granted  or  denied 
for  Trade  Adjustment  Assistance  for 
workers.  If  certification  has  been  issued, 
provide  petition  number,  if  available. 

When  a  target  group  is  certified  as 
eligible  to  receive  TAA  including  Trade 
Readjustment  Allowances  (TRA), 
national  reserve  funds  may  still  be 
needed  for  those  services  not  allowable 
under  TAA  such  as  assessment,  job 
search  assistance  including  job  dubs, 
transportation  assistance  within  the 
commuting  area,  counseling,  child  care 
and  training  that  does  not  meet  TAA 
training  criteria.  The  coordination 
procedures  established  to  track  the 
project  participants  receiving  TAA- 
funded  training  shall  also  be  explained. 

(4)  Employer/union  assistance.  TTie 
project  narrative  shall  explain  in  detail 
the  nature  and  duration  of  any 
contractual  obligation  of,  or  any 
voluntary  arrangement  by,  the 
entployer(s)  or  union(s)  to  provide 
training-related  services  to  terminated 
employees.  When  applicable,  severance 
pay  arrangements  shall  be  addressed. 

(5)  Labor  marJiet  information.  The 
project  narrative  shall  contain  a  detailed 
discussion  on  available  labor  market 
data  as  it  relates  to  the  specific  area  in 
which  dislocation  services  will  be 
provided.  Specific  hstings  of  demand 
occupations  in  the  areas  where  the 
dislocated  workers  will  be  trained  shall 
be  included,  as  well  as  an  explanation 
of  how  such  occupations  were 
identified.  The  narrative  also  shall 
contain  a  certification  that  the  number 
of  unemployed  workers  available  for 
employment  in  the  identified  demand 
occupations  for  which  retraining  is 
planned  is  insufficient  to  meet  the  need. 

(6)  Coordination  and  linkage,  (a) 
Governors  and  substate  grantees,  (i)  The 
application  shall  include  evidence  that 
the  governor  of  each  State  and  the 
appropriate  title  III  grantee  of  each 
substate  area  in  which  a  project  site  is 
proposed  have  been  informed  of  such 
application  and  given  an  opportunity  to 
comment  on  how  the  proposed  project 
would  affect  workers  in  the  State  or 
substate  area. 

(ii)  Letters  from  the  appropriate 
Governors  and  substate  grantees  shall 
be  included  to  document  that  the 
opportunity  was  provided  for  review 


and  comment  of  the  application.  Each 
Governor's  letter  shall  indicate  why  the 
State  has  not  funded  the  proposed 
project/subproject  for  that  State  as  well 
as  a  description  of  the  funding  and 
assistance,  if  any,  it  will  provide  to  the 
project/subproject.  The  substate  area 
grantee  letter  shall  indicate  why  the 
substate  grantee  is  unable  to  provide 
sufficient  services  to  the  proposed 
project/subproject  in  the  substate  area, 
as  well  as  a  description  of  the  funding 
and  assistance,  if  any,  it  will  provide  to 
the  project/subproject 

(b)  Private  industry  council  (PIC)/ 
local  elected  official  (LEO).  All  grant 
applications  shall  provide  evidence  that 
the  appropriate  PICs  and  LEOs  have 
been  given  the  opportunity  for  review 
and  comment 

(c)  Labor  organizations.  All 
applications  for  dislocated  workers 
projects  where  a  substantial  number  (at 
least  20  percent)  of  aHected  workers  are 
represented  by  a  labor  organization(s) 
shall  provide  documentation  of  full 
consultation  with  the  appropriate  local 
labor  organization  in  the  development  of 
the  project  design.  Thus,  documentation 
is  required  for  each  union  representing 
at  least  20  percent  of  the  affected 
workers.  TTie  application  must  describe 
the  involvement  (if  any)  of  organized 
labor  in  the  development  and  operation 
of  the  proposed  project  activities. 

(d)  Others,  (i)  Each  application  shall 
show  that  the  proposed  project  for 
dislocated  workers  will  coordinate  with 
other  State  and  local  agencies  and 
related  programs  including,  but  not 
hmited  to: 

(aa)  DoD  Readjustment  Program; 

(bb)  Veterans'  programs  (including 
JTPA,  Title  IV-C)  available  in  the  area: 

(cc)  Disabled  Veterans  Outreach 
Program  PVOP)  and  Local  Veteran's 
Employment  Representatives  (LVER); 

(dd)  The  Unemployment 
Compensation  System; 

(ee)  The  State  Employment  Servicer 

(fl)  The  Pell  Grant  program; 

(gg)  Other  Federal  programs; 

(hh)  The  Trade  Adjustment 
Assistance  (TAA)  program,  if 
applicable;  and 

(ii)  Other  appropriate  State  and  local 
program  resources. 

(ii)  In  those  instances  where  State  and 
other  funds,  such  as  vocational 
education,  economic  development  TAA, 
or  special  appropriations,  are  available 
to  the  project  the  application  shall 
include  a  brief  discussion  of  the 
activities  for  which  these  funds  will  be 
used  and  their  relationship  to  the 
national  reserve  funds  requested,  taking 
into  consideration  section  141(b)  of 
JTPA. 
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(7)  Description  of  services.  All 
applications  shall  include  the 
description  of  services  to  be  provided: 

(a)  Intake  and  eligibility 
determination.  Describe  the  procedures 
to  be  used  to  recruit  and  ensure  the 
eligibility  of  each  participant.  Indicate 
what  entity  shall  be  accountable  for 
eligibility  determination. 

(b)  Basic  readjustment  services. 
Describe  how  assessment,  job  search 
assistance,  counseling.  *ob  development 
and  placement  services  and  any  other 
activities  wUl  be  coordinated  with 
retraining  activities  (assessment 
procedures  shall  include  the  capability 
to  determine  if  a  participant's  reading 
skills  are  below  the  8th  grade  level).  See 
JTPA  section  314(c).  29  U.S.C,  1661c(c). 

(c)  Retraining  services.  Describe  the 
retraining  to  be  provided,  including  the 
types  and  lengths  of  retraining  for 
various  occupations  or  occupational 
areas,  and  the  likely  providers  of  both 
on-tbe-fob  and  classroom  skill  training. 

Note;  Funda  provided  to  DOL  by  DoD  for 
DCA  progranu  shall  not  be  provided  to 
substitute  for  such  activities  as  the 
employer's  traditional  training  responsibility 
associated  with  product  model  changes,  the 
introduction  of  new  products,  general 
employee  upgrading,  and  oUier  such  changes. 
See  JTPA  aection  314(d).  29  U.S.C.  1661cld). 

(d)  Participant  supportive  services. 
Discuss  which  services  will  be  provided 
and  how  they  will  be  coordinated  with 
training  activities,  including  needs- 
related  payments.  See  JTPA  section 
314(e).  29  U.S.C  16eic(e). 

(8)  Implementation  plan.  The 
foUowing  information  regarding 
implementation  plans  shall  be  included. 

(a)  A  schedule  for  the  implementation 
of  program  activities  upon  receipt  of 
funds  and  a  discussion  of  initial  actions 
taken  to  rapport  implementation. 
Enrollment  of  participants  normally 
should  occur  no  later  than  90  days 


following  the  Grant  Officer's 
authorization  to  insure  costs  against  the 
funds  awarded.  If  such  a  time  schedule 
cannot  be  met  or  is  inappropriate,  an 
explanation  of  the  implementation 
schedule  provided  shall  be  included, 
and 

(b)  Project  quarterly  implementation 
data  showing  the  following  projected 
cumulative  data  for  the  overall  project 
and  for  such  subproject  site: 

(i)  Enrollment  for  each  major  activity: 
Assessment,  job  search  assistance. 
classroom  training,  occupational  skills 
training,  on-the-job  training  and  other 
training: 

(ii)  Total  terminations; 

(iii)  Number  of  participants  entering 
employment  from  each  activity,  and 

(iv)  Expenditures. 

(9)  Planned  outcomes.  The 
applications  shall  include  project  data 
showing  the  projected  overall: 

(a)  Cost  per  participant: 

(b)  Cost  per  entered  employment; 

(c)  Entered  employment  rate;  and 

(d)  Average  wage  rate  at  entered 
employment. 

(10)  Financial  and  management 
capability.  Except  where  the  actual 
project  operator  will  be  the  State  or  the 
substate  grantee,  the  application  shall 
include  a  two-page  or  less  description  of 
the  fiscal  and  management  capabilities 
of  the  prospective  project  operator, 
including  how  the  prospective  project 
operator  (or  the  division  which  will  have 
responsibility  for  this  project)  is  or  will 
be  organized.  The  description  shall 
include  information  demonstrating: 

(a)  Current  or  previous  relevant 
experience  in  providing  services  to 
dislocated  workers  or  in  administering 
training  and  employment  programs;  and 

(b)  The  capability  of  the  project 
operator  to  maintain  and  report  as 
necessary  required  fiscal  and 
management  information. 

BUOQET— PLATEI 


(11)  Detailed  line  item  budget  (a) 
Costs  for  each  Item  shall  be  allocated 
under  the  following  cost  categories: 
Administration.  Basic  Readjustment 
Services,  Retraining,  and  Supportive 
Services  including  needs-related 
payments  as  classified  in  20  CFR  631.13. 

(i)  The  budget  shall  provide 
information  by  both  cost  categories  as 
discussed  below  and  by  line-item.  The 
suggested  format  in  plate  I  is 
recommended  for  utilization  and 
explanation  of  the  budget  and  budget 
narrative. 

(ii)  Any  costs  that  are  subcontracted 
shall  be  so  noted  by  the  name  of  the 
contractor,  and  activity  or  function  to  be 
performed.  StaHing  costs  shall  be 
specifically  identified.  Training  costs  for 
off-the-shelf  catalogue  prices  or  which 
meet  the  requirements  for  acceptable 
fixed-unit  price,  performance  based 
contracts  as  published  in  the  Federal 
Register  at  54  CFR  10459  (March  13. 
1989)  shall  be  identified.  Administrative 
costs  prorated  as  required  by  20  CFR 
629.38(e)(2)  shall  be  identified. 

(iii)  For  a  pass-through  project  where 
the  State  is  not  the  project  operator,  the 
State  may  reserve  1  and  1/2  percent 
(.015)  of  the  total  grant  award  or  $15,000. 
whichever  is  less,  for  costs  associated 
with  the  administration  of  the  grant  such 
as  contract  negotiation,  reporting 
activities  and  project  oversight.  This 
cost  is  to  be  charged  to  the 
Administration  cost  category.  A  State 
requesting  administrative  costs  that 
exceed  the  maximum  set  aside  must 
provide  a  justification  including  the 
projected  person-hours  and  functions  to 
be  performed. 

(iv)  Any  planned  equipment 
purchases  or  leases  with  a  unit  cost  of 
$500  or  more  must  be  justified  and 
specifically  listed  along  with  its 
purchase  price. 


(1)  Stan  Saiwies.. 


Fringe  Benefits  (Attadt  supptememynarattM.  fttHrq 
af>d  eKplaMng  eect>  poaWon,  function,  afwwel  selaiy. 
na  o(  monttts  ctiargad  to  granl.  time  dtarged  to 


(2)Sta«Tr»/el- 
(3)  Commumcati 
(4>l 


litilitea^ 


(5)  Conaumat>le  OMke  Supplai . 

(6)  Consumabto  inatnjctionel  Material . 

(7)  Equpmant 


Purcheas  (Attach  lupptemant/MmllM.  isttia  and  eit- 
plaWng  each  ifam  leased  and/or  pwihaaid  $600  or 
ower). 
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Support** 
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BuDQET— Plate  J— Continued 


.1 

Administnition 

Basic 
Readjustment 

Retraining 

Supportive 
Servicas 

Total 

(8)  Relocation  (Sacticn  314) 

(9)  Sutx«ntracts .._ 

X 
X 

X 
X 

X 
X 

X 

X 

X 

X 
X 

X 

X 

X 

X 
X 
X 
X 
X 
X 

X 

X 
X 
X 

X 
X 

X 

X 
X 

Tuition „ „ 

OJT  w8fle«..._ 

Fixed  Unit  Price  20  CFR  629.38(e)(2) 

Aud» 

Ottier  (Identify) : 

(10)  Supportive  Servicee „..„         

N«eds  Related  payments. „_ 

CMdCare „...        „ 

Transportation _„... „_„ „„     ...„ ....._. 

Othara..^ 

(l1)0th*(Wenttty)...    .„„. 

(12)  ToMs _. 

Instructions:  All  spaces  marked  with  an 
"X"  must  be  completed,  if  none,  show  an 
"O".  Observe  paranthetical  notes  cited  above 
and  attach  a  budget  supplement/narrative  to 
explain  basis  for  each  line  item.  Information 
should  make  clear  how  line  item  costs  were 
calculated,  classified  and  allocated, 
especially  how  staff  positions  are  assigned 
and  justified. 

(b)  Where  DCA  national  reserve  funds 
will  be  combined  with  funds  from  other 
sources,  e.g..  other  defense  funds, 
employer  or  union  training  funds.  State 
formula-allotted  funds,  State  vocational 
education  or  economic  development 
funds,  the  budget  shall  indicate  for  each 
line  item  the  total  costs  and  the  amount 
to  be  funded  from  the  DCA  national 
reserve  account  and  the  other  funding 
source(s). 

(c)  No  direct  costs  shall  be  charged  for 
any  activity  that  is  included  in  the 
indirect  cost  lines  item. 

(e)  Emergency  application.  (l)(a) 
Applications  for  emergency  funding 
consideration  shall  be  submitted  only  to 
address  situations  where: 

(b)  The  dislocations  occur  under 
circumstances  which  do  ndt  provide  a 
reasonable  period  of  time  to  develop  a 
full  proposal,  that  is  a  sudden  and 
unexpected  event. 

(c)  The  number  of  dislocated  workers 
who  meet  the  eligibility  criteria  is  such 
that  both  the  JTPA  title  III  substate 
grantee  and  the  State  are  imable  to     - 
respond  to  the  dislocated  with  existing 
resources;  and 

(d)  The  workers  did  not  receive  a  60- 
day  notice  under  the  Worker 
Adjustment  and  Retraining  Notification 
Act  in  advance  of  the  layoff. 

(2)(a)  Emergency  proposals  shall  be 
considered  under  a  two-step  process. 
The  first  step  shall  be  an  initial  proposal 
request  which  shall  contain  limited  key 
information.  The  second  step,  which  will 
be  necessary  only  where  there  is  a 
decision  made  by  the  Grant  Officer  to 
approve  the  initial  request,  shall  be  the 
full  documented  proposal.  An  applicant 


may  also,  if  it  so  wishes,  submit  a  fully 
documented  proposal  where  the  Grant 
Officer  determines  not  to  approve  an 
initial  emergency  proposal. 

(b)  The  applicant's  initial  proposal 
request  shall  not  exceed  two  pages  (plus 
the  transmittal  letter  and  the  assurances 
and  certifications).  This  initial  request 
may  be  submitted  by  FAX.  An  original 
signed  request  must  also  be  submitted, 
and  must  be  on  file  in  the  Department 
before  any  funds  shall  be  released.  The 
initial  request  shall  contain: 

(i)  An  explanation  of  the 
circumstances  justifying  the  proposal  to 
be  submitted  as  an  emergency  request; 

(ii)  The  areas  to  be  served  by  the 
grant; 

(iii)  A  brief  assessment  of  the  need, 
including  the  procedures  used  to 
determine  that  there  are  limited 
prospects  for  reemployment  in  a  similar 
industry  or  occupation  within  the 
commuting  area  in  which  the  affected 
workers  reside: 

(iv)  An  estimate  of  the  number  of 
individuals  impacted  by  the  emergency 
who  met  the  eligibility  criteria  under 
this  subpart; 

(v)  An  estimate  of  the  number  of 
individuals  to  be  served  by  the  grant; 

(vij  The  amount  of  funds  being 
requested; 

(vii)  A  brief  summary  of  the  activities 
to  be  conducted; 

(viii)  A  statement  that  demonstrates 
the  employment  losses  are  the  result  of 
reductions  in  DoD  expenditures,  and 
that  there  are  no  prospects  for 
reemployment  in  a  similar  industry  or 
occupation  within  the  commuting  area 
in  which  the  worker  resides.  Specific 
information  demonstrating  what  defense 
reductionfs)  occurred  shall  be  provided 
(see  5.(d)(l)(a)  above);  and 

(ix)  The  assurances  and  certifications 
specified  in  section  4. 

(3)  A  full  proposal  shall  be  submitted 
where  the  Secretary  approves  an  initial 
proposal  request,  llie  full  proposal  shall 


be  submitted  in  accordance  with  the 
requirements  contained  in  the  award 
letter  responding  to  the  initial  proposal 
request  and  the  procedures  and 
requirements  contained  in  section  5.(a). 
(b),  (c)  and  (d)  above.  The  full  proposal 
shall  be  reviewed  following  established 
procedures  for  the  selection,  review  and 
approval  of  discretionary  grant 
applications  as  contained  in  sections  6, 
7  and  8. 

(4)(a)  If  a  decision  is  made  to  fund  a 
proposal,  an  amount,  not  to  exceed  one- 
third  of  the  request,  shall  immediately 
be  made  available  to  commence 
operations  allowable  imder  the  Act, 
regulations,  the  requirements  and 
instructions  contained  in  this  document, 
and  the  Grant  Officer  approval  letter, 
and 

(b)  Once  the  fully  documented 
proposal  has  been  reviewed,  the 
Department  shall  determine  how  much, 
if  any,  additional  funds  to  provide.  The 
final  amount  provided,  when  combined 
with  the  initial  amount  awarded  shall 
not  exceed  the  total  initial  request. 

(6)  Selection  criteria.  These  criteria 
shall  be  used  to  determine  the 
acceptability  of  the  fully  dociunented 
proposal  and  the  final  award  amount  for 
any  already  approved  emergency 
award. 

(a)  Overall  criteria.  Grant  applicants 
for  funds  under  this  subpart  shall  be 
evaluated  and  selected  for  funding 
where  DoD  has  concurred  that  the 
dislocated  workers  to  be  served  by  the 
program  described  in  the  application,  as 
documented  by  the  information  required 
in  5.(d)(l)(a],  shall  be  or  were  dislocated 
as  a  result  of  DoD  expenditure 
reductions  and  based  on  the  extent  to 
which  the  proposed  project: 

(1)  Demonstrates  that  the  proposal 
meets  the  requirements  for  this  part; 

(2)  Demonstrates  that  the  proposal 
meets  the  purposes  of  the  Act  and  the 
regulations: 
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(3)  Will  encourage  an  effective 
response  to  the  dislocations: 

(4)  Promote  an  effective  use  of  funds; 
and 

(5)  Provides  all  information  as 
required  for  a  proposal. 

(b)  Specific  criteria.  The  following 
specific  criteria  shall  apply  to  the 
evaluation  of  applications  and  selection 
of  grantees  for  DCA  dislocated  worker 
projects: 

(1)  Priority  area.  The  Grant  Officer 
shall  determine  whether  this  application 
will  serve  eligible  dislocated  workers  in 
a  priority  area  of  service  as  defined  by 
section  l.d. 

(2)  Severity  of  need.  The  Grant  Officer 
shall  consider  the  severity  of  the 
circumstances  and  need,  as  described  in 
the  grant  application  [e.g.,  the 
immediacy  of  the  schedule  for  layoff(s) 
and  plant  closing(8).  the  number  of 
individuals  affected,  and  the  local  and 
State  unemployment  rates  compared  to 
the  national  rates). 

(3)  Target  group.  The  Grant  Officer 
shall  consider  the  concentration  of  the 
eligible  individuals  in  a  specific 
occupation(s),  plant(8).  or  geographic 
area(8).  The  Secretary  shall  consider  the 
extent  to  which  the  project  is  focused  on 
the  affected  subpopulation  actually 
requiring  retraining  services  in  order  to 
remain  in  the  labor  force,  as  shown  by 
an  analysis  of  the  characteristics  of  the 
affected  workers.  The  requirements  of 
this  paragraph  shall  be  a  major  factor  in 
determining  the  responsiveness  of  a 
proposal. 

(4)  Coordination  and  linkages; 
utilization  of  resources.  The  Grant 
Officer  shall  consider  the  extent  to 
which  the  applicant  has  demonstrated 
that  the  project  will  be  integrated  with 
other  existing  program  and  community 
resources.  Including  Defense 
Adjustment  programs.  State/substate 
JTPA  tide  in  formula-funded  activities 
other  JTPA  programs  where  appropriate, 
welfare  programs,  and  the  Trade 
Adjustment  Assistance  program,  where 
appropriate. 

(5)  Services.  The  Grant  Officer  shall 
consider  the  services  to  be  provided  and 
the  service  mix.  including  the  degree  to 
which  the  services  appear  to  meet  the 
needs  of  the  target  population;  and  the 
extent  to  which  specific  occupations  are 
identified  for  retaining  and  placement. 
The  applicant  shall  demonstrate  that 
demand  exists  for  workers  to  be  served 
by  the  project,  as  well  as  the  degree  to 
which  a  proposal  provides  for  retraining 
in  specific  occupations,  either  in  an  on- 
the-job  or  in  a  classroom  setting  or  both. 
This  demonstration  shall  be  a  major 
factor  in  determining  whether  to  fund 
the  application. 


(6)  Management  capability.  The 
application  shall  contain  assurance  of 
the  project  operator's  fiscal  and  program 
management  capabilities  to  administer 
the  proposed  project.  The  Grant  Officer 
shall  consider  the  project  operator's 
demonstrated  ability  to  begin  program 
operations  expeditiously  in  making  a 
funding  decision. 

(7)  Cost  effectiveness.  The  Grant 
Officer  shall  consider  the  cost 
effectiveness  of  the  project,  e.g..  cost  per 
participant  cost  per  placement,  and  cost 
per  activity  in  relation  to  services 
provided  and  the  outcomes  projected 
including  expected  wage  levels:  the 
level  of  funding  designated  for  client 
services  as  opposed  to  staff  support  and 
administration;  the  proportion  of  staff 
costs  to  those  costs  directly  attributable 
to  client  services  such  as  tuition,  and 
tools.  The  Grant  Officer  shall  also 
consider  whether  costs  are  necessary 
and  reasonable.  The  costs  effectiveness 
of  the  project  shall  be  a  major  factor  in 
determining  whether  to  fund  the 
application. 

(8)  Other  considerations.  The  Grant 
Officer  shall  consider  the  overall 
effectiveness  and  efficiency  of  the 
proposal  itself  as  compared  to  other 
proposals  received. 

(9)  The  Grant  Officer  shall  consider 
written  comments  regarding  the 
application  submitted  by  the  Governor 
or  other  interested  parties. 

(10)  The  Grant  Officer  shall  consider 
the  comments  of  DoD  as  to  whether  this 
application  shall  serve  eligible  workers 
dislocated  as  a  result  of  reductions  in 
Defense  procurement  and  base  closings. 

(7).  Application  Review,  (a)  An 
application  shall  be  reviewed  and 
approved  or  rejected  based  upon  overall 
responsiveness  of  the  application's 
content  and  the  application  of  the 
selection  criteria,  taking  into 
consideration  the  extent  to  which  funds 
are  available. 

(b)  Applications  shall  be  rejected 
when: 

(1)  The  application  proposes  to  assist 
workers  who  were  not  dislocated  as  a 
result  of  reductions  in  defense  spending 
or  military  base  closings;  (DoD 
comments  shall  be  used  for  this 
determination.  Projects  not  considered 
for  funding  for  this  reason  shall  be 
automatically  considered  for  funding 
with  regular  tide  III  discretionary  funds); 

(2)  The  application  does  not  meet  the 
standards  established  by  these 
requirements: 

(3)  Other  available  applications 
appear  to  be  more  effective  in  achieving 
the  goals  of  this  category; 

(4)  The  information  required  is  not 
provided  in  sufficient  detail  to  permit 
adequate  assessment  of  the  proposal; 


(5)  The  information  regarding  why  the 
State  and  substate  grantee  were  unable 
to  fund  the  proposed  project  is  not 
provided  or  is  unsatisfactory;  or 

(6)  The  application  is  not  consistent 
with  statutory  and/or  regulatory 
requirements. 

8.  Approval,  (a)  In  the  case  of  an 
award  to  a  State  or  to  an  existing  State 
JTPA  substate  area  grantee,  the  Grant 
Officer  shall  issue  an  award  letter  and 
Notice  of  Obligation  (NOO)  pursuant  to 
the  Secretary/Governor  Agreement.  For 
others,  an  appropriate  grant  document 
shall  be  executed  by  the  appropriate 
Department  of  Labor  Grant  Officer  and 
the  grant  applicant's  official  signatory. 

(b)  The  Act.  JTPA  regulations,  these 
requirements,  the  grant  award  letter/ 
agreement,  assurances,  grant 
application  and  any  approved 
amendments  thereto,  and  the  approval 
by  the  Grant  Officer  in  writing  shall 
govern  the  operation  of  the  project. 

(3)  The  effective  date  for  die  use  of  the 
funds  shall  be  the  date  of  the  grant 
award  letter  or  grant  agreement 
authorizing  costs  to  be  incurred  against 
the  funds  awarded.  No  costs  may  be 
incurred  against  awarded  funds  prior  to 
such  date.  The  authority  to  incur  costs 
immediately  is  given,  in  most  cases,  to 
permit  the  most  timely  response  to  the 
needs  of  the  newly  dislocated  worker. 
Where  authority  to  immediately  incur 
costs  is  not  provided,  specific 
instructions  will  be  included  in  the 
Grant  Officer's  award  letter  regarding 
the  actions  needed  in  order  to  obtain 
authority  to  incur  costs. 

(4)  Instructions  regarding  grant 
amendments  required  due  to  changes  in 
circumstances  after  the  grant  award  will 
be  transmitted  in  a  separate  document. 

Signed  at  Washingtoa  DC  this  3rd  day  of 
October.  1991. 
Roberts  T.  lones. 

Assistant  Secretary  for  Employment  and 
Training. 

Appendix  A 

Certification  Regarding  Drug-Free 
Workplace  Requirements 

A.  The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  dnig-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  thai  will  be  taken  against  employees 
for  violation  of  such  prohibition: 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 
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(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace: 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs:  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace: 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a): 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will— 

(1)  Abide  by  the  terms  of  the  statement: 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction: 

(e)  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice 
under  subparagraph  (d)(2)  from  an  employee 
or  otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  number(s)  of  each 
affected  grant: 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  subparagraph  (d)(2),  with  respect  to 
any  employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended:  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal.  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue  to 
maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(c)  and  (f). 

B.  The  grantee  may  insert  in  the  space 
provided  below  the  8ite(8)  for  the 
performance  of  work  done  in  connection  with 
the  specific  grant: 

Place  of  Performance  (Street  address,  city, 
county,  state,  zip  code): 


Name  of  Applicant  Organization 


Name  and  Title  of  Authorized  Signatory 


Signature  Date 

Appendix  B 

Certification  Regarding  Debarment, 
Suspension,  and  other  Resporsibility 
Matters  Primary  Covered  Transactions 

This  certification  is  required  by  the 
regulations  implementing  Executive  Order 
12549,  Debarment  and  Suspension.  29  CFR 
part  98.  section  98.510.  Participants' 
responsibilities. 

(Before  Signing  Certification,  Read 
Attached  Instructions  Which  Are  an  Integral 
Part  of  the  Certification) 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible. 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency: 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  o^ense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property: 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
government  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l](b)  of  this 
certification:  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective,primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Name  of  Applicant  Organization 


Name  and  Title  of  Authorized  Signatory 


Check  [    I  if  there  are  workplaces  on  file 
that  are  not  identified  here. 


Appendix  C 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants. 
Loans  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for  influencing 
or  attempting  to  influence  an  officer  or 
employee  of  an  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any  Federal 
contract,  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any  Federal 
contract,  grant  local,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  Imposed  by 
section  1352.  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SlO.OOO  and  not  more  than  $100,000  for 
each  such  failure. 


Name  of  Applicant  Organization 
Name  and  Title  of  Authorized  Signatory 

Signature  Dale 

'Note:  In  these  instances.  "All."  in  the 
Final  Rule  is  expected  to  be  clarified  to  show 
that  it  applies  to  covered  contract /grant 
transactions  over  $100,000  (per  OMB). 
[FR  Doc.  91-24316  Filed  10-8-01:  8:45  am] 
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The  President 


Proclamation  6348  of  October  7,  1991 
Child  Health  Day,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  children's  state  of  health  is,  in  many  ways,  a  measure  of  our  success  and 
character  as  a  people.  Thus,  on  Child  HealA  Day,  we  reaffirm  our  commit- 
ment to  helping  every  American  youngster  enjoy  the  best  possible  start  in 
life — beginning  with  high  quality  health  care  throughout  pregnancy  for  expect- 
ant mothers  and  extending  through  each  child's  formative  years. 

In  recent  decades,  we  have  made  important  progress  toward  the  goal  of  better 
child  health.  For  example,  early  immunization  has  virtually  eliminated  some 
childhood  diseases,  and,  with  increased  vigilance  on  the  part  of  parents  and 
public  health  officials,  it  has  the  potential  to  conquer  several  others.  A  variety 
of  educational  programs  and  support  services — both  public  and  private — have 
encouraged  more  and  more  pregnant  women  to  protect  the  lives  of  their 
unborn  children  through  proper  nutrition  and  prenatal  care.  The  United  States 
Child  Nutrition  Programs,  including  the  School  Lunch  and  School  Breakfast 
Programs,  have  helped  to  bring  healthy,  well-balanced  meals  to  millions  of 
youngsters.  Nevertheless,  we  know  that  we  still  have  much  work  to  do. 

Statistics  show  that  many  children  die  or  suffer  permanent  disability  as  a 
result  of  injuries — injuries  that  could  be  prevented.  In  fact,  the  Department  of 
Health  and  Human  Services  reports  that  more  youngsters  ages  1  through  19 
die  from  injuries  than  from  all  other  causes  of  death  combined.  In  1988  alone, 
injuries  claimed  the  lives  of  more  than  22,000  children.  These  injuries  may  be 
the  result  of  accidents  or  physical  abuse  and  other  crimes. 

Fortunately,  we  are  finding  ways  to  reduce  the  risk  of  accidental  injury  among 
children.  Scientific  research  and  advances  in  technology  have  enabled  us  to 
develop  safer  toys  and  flame-retardant  clothing,  as  well  as  child-proof  packag- 
ing for  medicines  and  toxic  chemicals.  Growing  public  awareness  of  safety 
issues  has  led  to  protective  legal  measures,  such  as  State  statutes  that  require 
child  passenger  restraints  in  motor  vehicles.  Local  initiatives  requiring  the  use 
of  bicycle  helmets,  fencing  around  swimming  pools,  and  certain  safety  stand- 
ards for  playground  equipment  are  also  helping  to  reduce  the  risk  of  childhood 
injury.  Of  course,  the  success  of  these  and  other  measures  requires  our 
vigilance  and  cooperation  as  parents  and  neighbors. 

If  we  are  to  protect  the  lives  and  health  of  our  Nation's  children,  then  we  must 
also  redouble  our  efforts  to  stop  the  scourges  of  child  abuse,  drunk  driving, 
and  other  crime.  A  stable,  loving  home  and  a  safe,  nurturing  environment  are 
essential  to  every  youngster's  physical  well-being  and  emotional  development 

Government  cannot  repUcate  the  love  and  commitment  of  parents;  neither  can 
it  fulfill  their  primary  responsibility  in  caring  for  their  children.  However, 
public  officials,  parents,  and  physicians — as  well  as  educators  and  other 
concerned  Americans — can  work  together  to  promote  the  health  and  safety  of 
our  Nation's  youth.  Today,  let  us  renew  our  resolve  to  do  just  that.  Precious 
lives  depend  on  it. 
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The  Congress,  by  joint  resolution  approved  May  18,  1928,  as  amended  (36 
U^.C.  143),  has  called  for  the  designation  of  the  first  Monday  in  October  as 
"Child  Health  Day"  and  has  authorized  and  requested  the  President  to  issue 
annually  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  Monday.  October  7, 1991,  as  Child  Health  Day.  I 
urge  all  Americans  to  join  me  in  renewing  our  commitment  to  protecting  the 
lives  and  health  of  this  Nation's  youngest  citizens. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


[FR  Doc  n-24675 
Filed  lO-e-Sl;  10:29  am] 
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Proclamation  6349  of  October  7,  1991 
National  Firefighters  Day,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

When  you  ask  a  group  of  youngsters  what  each  would  like  to  be  when  he  or 
she  grows  up,  frequently,  at  least  one  will  reply:  "a  fireman!"  Even  though  the 
aspirations  of  youth  often  change  over  time,  it  is.  nonetheless,  a  very  telling 
answer.  Children  as  well  as  adults  recognize  the  extraordinary  courage  of 
firefighters — and  the  tremendous  importance  of  their  work.  On  this  occasion, 
Americans  of  all  ages  join  in  paying  grateful  tribute  to  the  heroic  individuals 
who  serve  our  Nation  as  professional  and  volunteer  firefighters. 

The  responsibilities  of  a  firefighter  often  entail  considerable  personal  risk  and 
sacrifice.  In  addition  to  enduring  what  are  sometimes  long  and  unpredictable 
hours — a  burden  shared  by  the  loved  ones  who  must  cope  with  worry  and 
waiting — firefighters  are  frequently  called  to  put  themselves  in  harm's  way  to 
protect  the  lives  and  the  property  of  others.  Today  we  remember  in  a  special 
way  those  firefighters  who  have  perished  in  the  line  of  duty.  Their  great 
sacrifice  underscores  the  risks  that  firefighters  accept,  each  and  every  day.  for 
our  sake. 

Professional  and  volunteer  firefighters  not  only  bring  prompt,  highly  skilled 
assistance  to  victims  of  fire  and  other  emergencies  but  also  play  a  leading  role 
in  promoting  public  safety.  Through  schools  and  community  programs  across 
the  country,  firefighters  are  helping  to  educate  the  public — in  particular, 
children — about  ways  to  avoid  fire  and  safety  hazards.  They  are  also  teaching 
individuals  what  to  do  if  an  emergency  strikes.  Many  firefighters  who  are  also 
trained  as  paramedics  and  emergency  medical  technicians  are  helping  to  save 
lives  by  instructing  citizens  in  first  aid — including  cardiopulmonary  resuscita- 
tion. 

In  recognition  of  the  lifesaving  work  of  our  Nation's  firefighters,  the  Congress, 
by  House  Joint  Resolution  189,  has  designated  October  8,  1991,  as  "National 
Firefighters  Day"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  8.  1991,  as  National  Firefighters  Day.  I 
encouarge  all  Americans  to  observe  this  day  with  appropriate  programs, 
ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


|FR  Doc.  m-24584 
Filed  10-&41:  10:39  amj 
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(Signature)  ^m  i-a»-M) 

4.  Mall  To:  Superintendent  of  Documenta.  Qovemnr>ent  Printing  Office,  Washington,  D.C.  20402-9371 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


Tbe  FMsnri  R«glst»r,  published  daHy,  is  ttie  official 

publication  for  notifying  the  public  of  proposed  and  final 
regulations.  It  is  ttie  tool  for  you  to  use  to  participate  in  the 
rtilemaking  process  by  commenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  In  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users 
of  the  Code  of  Federal  Regulstions  to  amerHJatory  actions 
published  in  the  daily  Federal  Register,  and  the  cumulative 
Federal  Register  Index. 


The  Code  o(  Federal  Regulations  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Register.  Each  of 
the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Riegister  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  Inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Ortlv  Processing  Codi: 

•6463 
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Charge  your  order. 
Its  easy! 


X  JCi^  •  please  send  me  the  following  Indicated  subscriptions: 

•  Code  of  Federal  Regulations 

•  Paper 
.$340  for  one  year                                                       0  _$820  for  one  year 
S170  for  six-montfis 

•  24  X  MIcroflcho  Format; 
•  24  X  Microfiche  Format: 

^$195  for  one  year 

$97.50  for  six-months 


Chargt  orders  mar  be  MHpHowd  lo  IM  ePO  order 
duk  a  (202)  78»-3233  kwi  (OO  Liii.  to  4.00  p in. 
oiswn  WHO.  monuf-rvoKf  lOMepi  noeaeys) 


•  Federal  Register 
•  Paper 


•  Magnetic  tape: 

$37,500  for  one  year 

^$18,750  for  six-months 

1.  The  total  cost  of  my  order  is  $_ 


J^188  for  one  year 


•  Magnetic  tape: 

$21 ,750  for  one  year 


subject  to  change.  International  customers  please  add  25% 
Please  Type  or  Print 

2. 


All  prices  include  regular  domestic  postage  and  handling  and  are 


(Company  or  personal  name) 


(Additional  address/cMention  Nrw) 


(Street  address) 


(City.  State,  ZIP  Code) 


L 


1. 


(Daytime  phone  including  area  code) 


3.  Please  choose  method  of  paytnent: 

LJ  Check  payable  to  the  Superintendent  of 

Documents  _^^_r— __^^.^_, 

n  GPO  Deposit  Account    I    I    I    i    I    I  T1-n 
lH  visa  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rm 

Thank  you  for  your  ordarl 

(Credit  card  expiration  date) 


(Signature)  (Rev.  2/80) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


Order  Now! 

The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration.  1 1 

$21.00  per  copy 


Superintendent  of  Documents  Publication  Order  Fbrm 


Order  processing  code:  *6901 


Charge  your  order. 
It's  easyi 


xrr^r*  ^**  ^*  ^"'  orders  and  inquiries.  202-275-2529 

I 1    JL  £lCf «  please  send  me  the  following  indicated  publication: 

ll 

copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1990/91  at  $21.00  per 

copy.  S/N  069-000-00033-9. 


1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  5/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  parable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account     I    I    I    I    I    iTI-n 


(Street  address) 


U  VISA,  or  MasterCard  Account 
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(City,  State.  ZIP  Code) 

I )  

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date)  *'*'"     r  your  o 


(Signature) 
4.  Mail  lb:  Superintendent  of  Documents.  Government  Printing  Office,  V\bshington.  DC  20402-9325 
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Public  Laws 


102d  Congress,  1st  Session,  1991 


Pamphlet  prints  of  put)iic  laws,  often  referred  to  as  slip  taws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  aruj  prices). 


Superintendent  of  Dooiments  Subscriptions  Order  Form 

Charge  your  order. 
Ifs  easyl 


Orvr  P*oomwis  Co* 

■^6216 


DYES, 


please  send  me 
for  $119  per  subscription. 

1.  The  total  cost  of  my  order  is  $_ 


To  fax  your  orders  and  inquiries -(302)  275-0019 
.subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress,  1st  Session,  1991 


International  customers  please  add  25%. 
Please  Type  or  Print 

2. 

(Company  or  personal  name) 

(Addition^  addres&'attention  line) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account      M    J    M    M    iTl 


D  VISA  or  MasterCard  Account 


(Street  address) 


HZ 


(City,  Sute,  ZIP  Code) 
i ) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  iiKluding  area  code) 


(Signaaire) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  Januvy  1, 1989 
SUPPLEMENT:  Reviwd  January  1. 1991 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402-9325. 
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DYES 


Charge  your  ord»r. 
Ift—yl 
To  fu  your  ordor*  Mtd  InquMM.  202-27S-2S2t 


m   please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00038-0  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2 


(Company  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account    I    I    I    I    I    I    I    I"!"! 


(Street  address) 


I    I  VISA  or  MasteiCard  Account 

cm 
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(City,  State.  ZIP  Code) 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office.  Washington.  DC  20402-9325 
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New  edition  ....  Order  now ! 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executiv*  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public  For  those 
documents  that  have  beien  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstrucT  it  through 
extensive  research. 

Special  features  indude  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— atong  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  kx:ation  in 
this  volume. 

Published  t)y  the  Office  of  tti«  Federal  Register. 
Natiorud  Archives  and  Reoonte  Administration 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington.  DC  20402-9325 


Superintendent  of  Documents  Publications  Order  Form 


♦6661 

I I    1  ES,  please  send  me  tt>e  following  indicated  publication: 


Charge  your  order.    mKHi  ^f 
it's  easy!    ^Bmlwmam 

To  fax  ywir  ordera  and  inquiries- (202)  275-0019 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 

The  total  cost  of  my  order  is  $ ( International  customers  please  add  25% .)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  lo  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(PlcuNC  type  Of  priau 
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1 I  Check  payable  to  the  Superiirtendent  of  Documents 
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LJ  VISA  or  MasterCard  Account 


(Street  address) 


(City.  Slate.  ZIP  Code) 
(  ) 


III                            1    1    1    1    1          II 

Thank  you  for  your  order! 

(Credit  card  eviration  date) 

(Daytime  phone  including  area  code) 


(SignaUirc) 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official 
serial  publication  established  under  the  Federal  Register  Act.  44 
U.S.C.  1507  provides  that  the  contents  of  the  Federal  Register 
shall  be  judicially  noticed. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  armual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  dieck  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC  20402.  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  56  FR  12345. 
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SubscriptionK 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 

202-783-3238 
275-0186 
275-3054 

Single  copies/back  copies: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  single  copies 

783-3238 
275-4186 
275-3050 

FEDERAL  AGENCIES 

Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  Federal  agency  subscriptions 

523-5240 
275-0188 
523-5243 

For  other  lelet>hon«  numbers,  eee  the  Reader  Aids  cectioa 
at  tb«  end  of  this  issue. 
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Agricultural  Marketing  Service 

RULES 

Almonds  grown  in  California;  correction,  51149 

Raisins  produced  from  grapes  grown  in  California.  51150 

Tomatoes  grown  in — 

Florida,  51147 
PflOPOSEO  RULES 
Pears  (Bartleft)  grown  in  Oregon  and  Washington.  51180 

Agriculture  Departnnent 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 

Health  Inspection  Service;  Forest  Service;  Soil 

Conservation  Service 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

51196 
Agency  information  collectioa  activities  under  OMB  review; 

correction,  51257 
Import  quotas  and  fees: 

Sugars,  syrups,  and  molasses,  51196 
Meetings: 
President's  Council  on  Rural  America,  51196 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc: 
Behavioral  Neuroscience  Review  Committee  et  aL,  51226 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  plants:  field  test  permits — 

Tobacco  and  cotton,  51197 
Veterinary  biological  products;  production  and 

establishment  licenses.  51198 

Antitrust  Ohflskm 

NOTICES 

National  cooperative  research  notifications: 
Bell  Communications  Research,  Inc.  51240 
Industrial  Macromolecular  Crystallography  Association, 
51240 

Army  Department 

NOTICES 

Meetings: 
Rifle  Practice  Promotion  National  Board,  51202 

Arts  and  Humanities.  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

See  also  National  Oceanic  and  Atmospheric 
Administration;  Technology  Administration 

NOTICES 

Agency  informatioa  collection  activities  under  OMB  review, 
51200 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Haiti,  51201 


Customs  Service 

RULES 

Vessels  in  foreign  and  domestic  trades: 
Stevedoring  equipment  transportation  on  non-coastwise- 
qualified  vessels,  51168 

Defense  Department 

See  Army  Department;  Engineers  Corps;  Navy  Department 

Education  Department 

NOTICES 

Meetings: 
National  Assessment  Governing  Board;  correction,  51257 

Energy  Department 

See  also  Energy  Research  Office;  Federal  Energy  Regulatory 

Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Class  I  oil  program — 
Near-term  and  mid-term  activities,  51202 
Meetings: 
1992  Clean  Coal  Technology  Solicitation,  51218 

Energy  Research  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc^ 
University  research  instrumentation  program,  51214 

Engineers  Corps 

NOTICES 

Meetings: 
Coastal  Engineering  Research  Board,  51201 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
51216.  51217 
(2  documents] 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices;  monthly  status  reports.  51286, 
51290 
(2  documents] 
Premanufacture  notices  receipts,  51217-51223 
(4  documents] 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
Airport  noise  control;  Stage  2  airplanes  operating  in  48 
contiguous  United  States  and  District  of  Columbia; 
phaseout  and  nonaddition  (transition  to  all  Stage 
Correction.  51167.  51257 
(2  documents) 
Airports: 
Aircraft  noise  and  access  restrictions  (Stages  2  and  3) 
Correction.  51257 
Airworthiness  directives: 
Boeing.  5115ft-51162 
(3  documents) 
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Transition  areas:  correction,  51167 
VOR  Federal  airways.  51166 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 

Alternative  dispute  resolution;  policy  statement,  51178 
Radio  services,  special: 

Radio  frequency  devices:  devices  causing  harmful 
interference;  importation.  51178 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

California  State  University,  Long  Beach  Foundation  et  al., 
51225 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 

Pacific  Gas  Transmission  Co.  et  al.,  51203 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  51206 

ANR  Pipeline  Co.,  51207 
(2  documents) 

Carnegie  Natural  Gas  Co.,  51207 

CNG  Transmission  Corp.,  51207 

Columbia  Gas  Transmission  Corp.,  51208 
(2  documents) 

Columbia  Gulf  Transmission  Co.,  51208 

El  Paso  Natural  Gas  Co.,  51209 

Florida  Gas  Transmission  Co.,  51209 

Granite  State  Gas  Transmission,  Inc..  51209 

Northern  Natural  Gas  Co.,  51210 
(2  documents) 

Northwest  Alaskan  Pipeline  Co.,  51210 

Pacific  Gas  Transmission  Co.,  51211 

Pan  Alberta  Gas  (U.S.)  Inc..  51211 

South  Georgia  Natural  Gas  Co..  51211 

Texas  Eastern  Transmission  Corp..  51211,  51212 
(2  documents) 

Transwestem  Pipeline  Co.,  51212 

Western  Gas  Interstate  Co.,  51212 

Williams  Natural  Gas  Co..  51213 

Williston  Basin  Interstate  Pipeline  Co.,  51213 

Federal  Reserve  System 

RULES 

Membership  of  State  banking  institutions  and  bank  holding 
companies  and  change  in  bank  control  (Regulation  H 
and  Y): 
Capital  adequacy;  risk-based  capital  guidelines.  51151 

NOTICES 

Meetings;  Sunshine  Act.  51256 

Food  and  Drug  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 

Center  for  Devices  and  Radiological  Health.  51169 
NOTICES 
Medical  devices:  premarkel  approval: 

Richard  Wolf  Piezolith  E.P.L  Lithotripter,  Model  2300. 
51226 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Colville  National  Forest.  WA.  51198 
Recreation  residence  authorizations;  policy,  51260 


General  Services  Administration 

RULES 

Federal  travel: 
Maximum  reimbursement  limitations  increase  for  real 
estate  sale  and  purchase  expenses.  .')1177 

Health  and  Human  Services  Department 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration; 
National  Institutes  of  Health;  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 

Service;  Surface  Mining  Reclamation  and  Enforcement 
Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Real  estate  mortgage  investment  conduits;  reporting 

requirements  and  other  administrative  matters,  51175 
PROPOSED  RULES 
Income  taxes: 
Real  estate  mortgage  investment  conduits 
Correction,  51184,  51284 
(2  documents) 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Food  trays  with  lockable  lids,  51235 
Sulfanilic  acid  from  China.  51236 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Alabama  Railroad  Co..  51236 

Crown  Pacific  Railroad.  Inc..  51237 

Pioneer  Railroad  Co..  Ina.  51237 

St.  Louis  Southwestern  Railway  Co.  &  SPCSL  Corp..  51237 

Justice  Department 

See  also  Antitrust  Division;  Parole  Commission 

NOTICES 

Pollution  control;  consent  judgments: 

A.F.T.  Corp..  51237 

AVX  Corp.  et  al..  51238 

Marathon  Battery  Co..  51238 

Mexico  Feed  &  Seed  Co.  et  al..  51239 

Schlumberger  Industries.  Inc.,  51239 

Wards  Cove  Packing  Co..  Inc.,  51240 

Land  Management  Bureau 

RULES 

Public  land  orders: 

New  Mexico.  51177 
NOTICES 
Environmental  statements;  availability,  etc.: 

Alturas  Resource  Area.  CA.  51228 
Management  framework  plans,  etc.: 

California,  51229 
Meetings: 

Safford  District  Grazing  Advisory  Board,  51229 
Openings  of  public  lands: 

New  Mexico,  51229 
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Realty  actions;  sales,  leases,  etc.: 
Nevada,  51230 
New  Mexico,  51231 

Minerals  Management  Service 

NOTICES 

Meetings: 
Outer  Continental  Shelf  Advisory  Board,  51235 

National  Foundation  on  ttie  Arts  and  Vh;  Humanities 

NOTICES 

Meetings: 
International  Exhibitions  Federal  Advisory  Committee, 
51241 

National  institutes  of  Health 

NOTICES 

Meetings: 
National  Biotechnology  Policy  Board,  51227 
National  Heart,  Lung,  and  Blood  Institute.  51228 
National  Library  of  Medicine,  51228 
Research  Grants  Advisory  Committee,  51227 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  51179 
PROPOSED  RULES 

Fishery  conservation  and  management: 

American  lobster,  51191 
NOTICES 

Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  51200 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 

etc..  51241 
Meetings: 
Equal  Opportunities  in  Science  and  Engineering 
Committee,  51241 

Navy  Department 

NOTICES 

Meetings: 
Chief  of  Naval  Operations  Executive  Panel  Advisory 
Committee,  51202 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Rulemaking  petitions: 
Advanced  Medical  Systems,  Inc..  51182 

NOTICES 

Meetings: 
Reactor  Safeguards  Advisory  Committee.  51242 
(2  documents) 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biwreekly  notices;  correction,  51243 
Applications,  hearings,  determinations,  etc.: 
Florida  Power  Corp.,  51243 
Georgia  Power  Co.  et  al.,  51244 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Voting  and  quorum  requirements,  51176 


Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
51245 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Disability  Employment  Awareness  Month,  National  (Proc. 
6350),  51145 

Mental  Illness  Awareness  Week  (Proc.  6351),  51313 
EXECUTIVE  ORDERS 

National  Defense  Service  Medal;  extension  of  award  to 
reservists  in  the  Persian  Gulf  conflict  (EO  12776),  51315 

Public  Health  Service 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration; 
National  Institutes  of  Health 

PROPOSED  RULES 

Medical  care  and  examinations;  Indian  tribe's  resource 

deficiency  level;  determination,  51189 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Alcohol  Drug  Abuse,  and  Mental  Health  Administration, 
51227 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Hazardous  materials: 
Hazardous  materials  transportation — 
Registration  and  fee  assessment  program,  51294 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
51245 

(2  documents) 
Self-regulatory  organizations: 
Option  disclosure  documents — 
Options  Clearing  Corp.,  51247 
Self-regulatory  organizations;  proposed  rule  changes: 

Philadelphia  Stock  Exchange,  Inc.,  51247 
Self-regulatory  organizations;  unlisted  trading  privileges: 
Midwest  Stock  Exchange,  Inc.,  51246 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Jackson  Creek,  NY,  51200 

State  Department 

RULES 

Visas;  immigrant  documentation: 
Employment  based  immigrants  subject  to  numerical 

limitations,  51170 
Immigration  and  Nationality  Act — 
Numerical  controls  and  priority  dates,  51172 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Initial  and  permanent  regulatory  programs: 
Surface  mining  and  reclamation  operations — 
Civil  penalties,  51184 
Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Arkansas,  51188 
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Technology  Administration 

RULES 

Productivity,  technology,  and  innovation;  strategic 

partnership  initiative:  and  metric  conversion  poHcy  for 
Federal  agencies 
Correction,  51257 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Conservator  appointments: 

Plymouth  Federal  Savings  Association,  51246 
Receiver  appointments: 
Arcanum  Federal  Savings  Association,  51251 
Eastern  Federal  Savings  &  Loan  Association  of  Sayville, 

51251 
First  Federal  Savings  &  Loan  Association  of  Andalusia, 

51251 
First  Federal  Savings  &  Loan  Association  of  Beaumont, 

51251 
First  Federal  Savings  Association  of  Toledo,  51251 
First  Federal  Savings,  F.S.B.,  51251 
Gold  River  Savings  Bank,  51251 
Home  Federal  Savings  &  Loan  Association  of  Harlan, 

51251 
Nutley  Savings  Bank,  SLA,  51252 
Plymouth  Federal  Savings  Bank,  51252 
Preferred  Savings  Bank,  F.S.B.,  51252 
San  Jacinto  Savings  Association,  F.A.,  51252 
Santa  Paula  Savings  &  Loan  Association,  51252 
Superior  Federal  Savings  Association,  51252 
Applications,  hearings,  determinations,  etc.: 
Century  Federal  Savings  &  Loan  Association,  51252 

Trensportation  Department 

See  also  Federal  Aviation  Administration:  Research  and 
Special  Programs  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
U.S.-Mexico  route  opportunities,  51248 

Treasury  Department 

See  also  Customs  Service:  Interna!  Revenue  Service;  Thrift 

Supervision  Office 
NOTICES 

Notes,  Treasury: 
H-1998  series,  51249 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

University  affiliations  program,  51252 
Meetings: 

Public  Diplomacy,  U.S.  Advisory  Commission,  51255 


Part  IV 

Environmental  Protection  Agency,  51290 

PartV 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  51294 

Part  VI 

The  President,  51313 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Agriculture.  Forest  Service,  51260 

Part  III 

Environmental  Protection  Agency,  51286 
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Title  3~ 

The  President 


Presidential  Documents 


Proclamation  6350  of  October  8,  1991 

National  Disability  Employment  Awareness  Month,  1991 


By  the  President  of  tlie  United  States  of  America 

A  Proclamation 

No  nation,  no  matter  how  wealthy,  has  ever  been  able  to  afford  the  waste  of 
human  talent  and  potential.  That  is  particularly  true  today,  as  the  world 
economy  continues  to  grow  in  size  and  sophistication.  If  the  United  States  is 
to  remain  strong  and  prosperous  in  the  increasingly  technological,  increasingly 
competitive  global  marketplace,  then  we  must  employ  the  creativity,  energy, 
and  skills  of  all  of  our  citizens — including  the  millions  of  Americans  with 
disabilities  who  are  both  eager  and  able  to  work. 

The  estimated  43  million  Americans  who  have  disabilities  constitute  a  rich, 
yet  too  often  imtapped,  national  resource.  Because  each  of  these  Americans, 
like  every  other  citizen,  is  a  full  heir  to  the  promise  of  "life,  liberty,  and  the 
pursuit  of  happiness,"  our  Nation  has  a  solemn  obligation  to  provide  them 
with  equal  opportunities  in  education  and  employment.  Doing  so  is  not  just  in 
the  best  interest  of  the  United  States,  it  is  also  one  of  the  best  ways  we  can 
a^irm  our  belief  in  the  inherent  rights  and  dignity  of  all  individuals. 

It  is  gratifying  to  report  that  yre  are  already  making  progress.  For  example,  the 
Americans  with  Disabilities  Act  required,  among  other  measures,  that  five 
specific  Federal  agencies  establish  implementation  regulations  or  guidelines. 
Most  of  those  regulations — relating  to  employment,  public  accommodations, 
transportation,  and  communications — have  been  proposed.  On  July  26,  1991, 
the  Hrst  anniversary  of  the  Americans  with  DisabiHties  Act,  I  issued  a 
memorandum  to  the  heads  of  all  Federal  departments  and  agencies  directing 
that  the  Federal  Government  serve  as  a  model  for  the  Nation  by  providing 
equal  opportunities  for  persons  with  disabilities  in  recruitment,  hiring,  and 
career  development 

Of  course,  while  government  can  lead,  it  cannot  do  the  job  alone.  The  success 
of  the  Americans  with  Disabilities  Act  will  depend  on  the  express  commit- 
ment and  the  sustained  cooperation  of  public  ol^cials,  educators,  business 
and  industry  leaders,  and  persons  with  disabilities.  A  little  over  a  year  ago, 
when  I  signed  into  law  the  Americans  with  Disabilities  Act  of  1990,  the 
world's  first  comprehensive  declaration  of  equality  for  persons  with  disabil- 
ities, the  United  States  became  the  international  leader  on  this  human  rights 
issue.  As  other  nations  seek  to  bring  their  disabled  citizens  into  the  main- 
stream of  national  life,  we  can  truly  say  that  the  Americans  with  Disabilities 
Act  will  affect  the  lives  of  millions  of  people  around  the  globe. 

The  Congress,  by  joint  resolution  approved  August  11.  1945,  as  amended  (36 
U.S.C.  155).  has  called  for  the  designation  of  the  month  of  October  of  each 
year  as  "National  Disability  Employment  Awareness  Month."  This  special 
month  is  a  time  for  all  Americans  to  recognize  the  unlimited  potential  of 
persons  with  disabilities  and  renew  our  determination  to  provide  equal  em- 
ployment opportunities  for  them. 
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NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  October  1991  as  National  Disability 
Employment  Awareness  Month.  I  call  on  the  people  of  the  United  States  to 
continue  working  to  guarantee  for  Americans  with  disabilities  equal  employ- 
ment opportunities  and  all  of  the  full  rights  and  privileges  of  citizenship. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat)Uity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtiich  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Docunwnts. 
Prices  of  new  books  are  listdd  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  966 

[Docket  No.  FV-91-287] 

Tomatoes  Grown  In  Florida;  Final  Rule 
Revising  Pack  and  Container 
Requirements 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  This  final  rule  revises  the 
three  mandatory  size  classifications 
established  for  Florida  tomatoes; 
authorizes  the  use  of  an  additional 
container  for  shipping  Florida  tomatoes; 
and  clarifies  existing  language  in  the 
•handling  regulation.  This  action  should 
help  promote  the  marketing  of  Florida 
tomatoes  by  reducing  market 
uncertainties  and  assisting  in  the 
development  of  new  markets. 
EFFECTIVE  DATE:  October  10. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S.  Washington.  • 
DC  20090-6456,  telephone  (202)  447- 
5331. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  No.  125  and  Marketing  Order 
No.  966  (7  CFR  part  966),  both  as 
amended,  regulating  the  handling  of 
tomatoes  grown  in  Florida.  The 
marketing  agreement  and  order  are 
authorized  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 


has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  Florida  tomatoes  subject  to  regulation 
under  the  marketing  order,  and 
approximately  250  Florida  tomato 
producers  in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  {13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
5500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
of  Florida  tomatoes  may  be  classified  as 
small  entities. 

The  Florida  Tomato  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  order,  met  on 
May  15, 1991,  and  unanimously 
recommended  revising  the  size 
classification  requirements  included  in 
the  handling  regulation  to  establish 
three  mandatory  size  classifications  for 
Florida  tomatoes.  The  Committee  also 
unanimously  recommended  authorizing 
the  use  of  an  additional  container  for 
shipping  Florida  tomatoes  and  clarifying 
existing  language  in  the  handling 
regulation. 

Under  the  Florida  tomato  marketing 
order  (order),  tomatoes  produced  in  the 
production  area  and  shipped  to  fresh 
market  channels  are  required  to  meet 
certain  handling  requirements  specified 
in  §  966.323.  Current  requirements 
include  a  minimum  grade  of  U.S.  No.  3 
and  a  minimum  size  of  2%2  inches  in 
diameter.  Pack  and  container 
requirements  are  also  in  effect  for 
tomato  shipments  to  destinations 
outside  the  regulated  area,  which  is 
defined  as  all  of  the  State  except  the 


panhandle.  The  current  regulation 
establishes  three  tomato  size 
designations  which  are  defined  as  6x7. 
6x6,  5x6  and  Larger.  Each  size 
designation  is  in  terms  of  a  minimum 
and  maximum  diameter.  For  example, 
6x7  size  tomatoes  range  from  a 
minimum  diameter  of  2%t  inches  to  a 
maximum  diameter  of  2'%»  inches. 
There  is  a  %«  inch  overlap  between  the 
current  size  designations. 

The  Committee  recommended  that  the 
size  classifications  in  the  handling 
regulation  be  revised  to  three  mandatory 
size  classifications  (Medium,  Large,  and 
Extra  Large),  each  with  a  V^t  inch 
overlap. 

The  United  States  Standards  for 
Grades  of  Fresh  Tomatoes  (Standards] 
were  recently  revised  to  include  four 
size  designations  (Small,  Medium,  Large 
and  Extra  Large),  with  a  %t  inch 
overlap  between  the  different  size 
classifications  (56  FR  21913;  effective 
October  1, 1991).  These  size 
designations  are  not  factors  in 
determining  specific  grades;  that  is, 
tomatoes  could  meet  a  U.S.  No.  1  grade 
without  regard  to  these  provisions. 

The  Standards  are  in  effect  pursuant 
to  the  Agricultural  Marketing  Act  of 
1946.  Under  most  circumstances,  the  use 
of  the  Standards  is  voluntary.  One 
exception  is  when  a  Federal  marketing 
order,  such  as  that  covering  Florida 
tomatoes,  requires  a  commodity  to  be 
graded  in  accordance  with  the 
Standards.  The  Committee  believes  that 
revising  the  size  designations  under  the 
handling  regulation  to  conform  to  the 
revised  Standards  would  promote  more 
uniform  trading  practices  in  the 
industry.  Therefore,  to  assure  that 
Florida  tomatoes  are  packed  and  sold 
on  the  same  basis  as  tomatoes  produced 
in  other  producing  areas  on  a  national 
level,  it  is  necessary  to  amend  the 
Florida  tomato  handling  regulation 
accordingly. 

The  Committee  also  recommended 
that  a  10-pound  container  be  added  to 
the  list  of  containers  currently 
authorized  for  use  under  the  handling 
regulation.  Currently,  the  handling 
regulation  provides  authority  for  the  use 
of  20-  or  25-pound  containers  when 
shipping  Florida  tomatoes  into  interstate 
channels.  Handlers  have  been  shipping 
Florida  tomatoes  packed  in  10-pound 
containers  in  intrastate  markets. 
Receivers  in  interstate  markets  have 
expressed  an  interest  in  buying  Florida 
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tomatoes  in  10-pound  containers.  The 
10-pound  container  has  been  well 
received  by  the  trade  within  the 
regulated  area.  The  Committee  believes 
that  authorizing  the  use  of  this  container 
in  interstate  markets  will  provide  buyers 
with  a  desired  product  and  have  a 
positive  impact  on  the  Florida  tomato 
industry. 

Section  (a)(3)(i)  of  the  current 
regulation  requires  that  containers  of 
Florida  tomatoes  comply  with  §  51.1863 
of  the  Standards.  This  section  of  the 
Standards  provides,  in  part,  that  when 
packages  are  marked  with  a  net  weight 
of  15  pounds  or  more,  the  net  weight  of 
the  contents  must  be  no  less  than  the 
designated  net  weight,  and  no  more  than 
2  pounds  above  that  weight.  Packages 
weighing  less  than  15  pounds  are  not 
covered  by  these  requirements.  The 
Committee  requested  that  this  standard 
weight  requirement  also  apply  to  10- 
pound  containers  for  shipping  tomatoes 
to  interstate  markets.  The  handling 
regulation  is  being  amended 
accordingly. 

Tomatoes  grown  outside  the 
production  area  are  not  covered  by  the 
marketing  order  and  therefore  are  not 
required  to  meet  the  established  grade, 
size,  pack  and  container  requirements. 
even  when  packed  in  the  production 
area.  It  has  become  a  practice  for  many 
of  the  50  Florida  tomato  handlers  to  haul 
unregulated  tomatoes  in  bulk  to 
packinghouses  located  in  the  production 
area  and  pack  them  for  shipment  into 
interstate  commerce.  According  to  the 
Committee,  handlers  are  finding  it  less 
costly  to  haul  tomatoes  to  production 
area  packinghouses  and  prepare  such 
tomatoes  for  market  than  to  invest  in 
new  packinghouses  outside  the 
production  area.  There  has  been  some 
confusion  in  the  Florida  tomato  industry 
as  to  whether  or  not  these  tomatoes  are 
covered  under  the  marketing  order.  The 
Committee  believes  that  revising  the 
handling  regulation  to  specify  that  only 
tomatoes  produced  in  the  production 
area  must  meet  the  applicable 
requirements  would  clarify  the  handling 
regulation  for  the  industry.  However,  if 
production  area  tomatoes  are 
commingled  with  unregulated  tomatoes 
during  the  packing  process,  such 
tomatoes  would  lose  their  identity. 
There  is  no  readily  identifiable  means  to 
determine  regulated  tomatoes  from 
unregulated  tomatoes  when 
commingled.  In  order  to  ensure  that  the 
applicable  provisions  of  the  handling 
regulation  are  met.  the  handling 
requirements  will  apply  to  all  such 
commingled  tomatoes. 

Additional  clarification  of  the 
handling  regulation  pertains  to  yellow- 


meated  tomatoes.  Yellow-meated 
tomatoes  are  exempt  from  the  container 
net  weight  requirements,  but  must  meet 
all  other  applicable  requirements. 
However,  there  has  been  a 
misunderstanding  in  the  Florida  tomato 
industry  among  handlers  who  believe 
that  the  limited  exemption  provided  for 
yellow-meated  tomatoes  from  the 
container  requirements  also  exempts 
such  tomatoes  from  grade,  size,  pack 
and  inspection  requirements.  The 
regulation  is  revised  to  clarify  that 
yellow-meated  tomatoes  must  meet  the 
established  grade,  size,  pack  and 
inspection  requirements. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  effect  for 
tomatoes  under  a  domestic  marketing 
order,  imported  tomatoes  must  meet  the 
same  or  comparable  requirements. 
However,  this  rule  does  not  make  any 
changes  in  the  minimum  grade  and  size 
requirements  under  the  domestic 
handling  regulation.  Further,  the  Act 
does  not  authorize  the  imposition  of 
container  and  pack  requirements  on 
imports.  Therefore,  no  change  is 
necessary  in  the  tomato  import 
regulation  as  a  result  of  this  action. 

A  proposed  rule  was  published  in  the 
August  28, 1991,  Federal  Register  (56  FR 
42544)  and  interested  persons  had  until 
September  27. 1991.  to  submit  written 
comments.  The  Committee  filed  a 
comment  in  support  of  the  proposed  rule 
with  a  recommendation  that  paragraph 
(a)(2)(iii)  be  revised  to  include  the 
specific  abbreviations  that  may  be  used 
when  Hsting  size  designations  on 
containers  of  tomatoes.  The  Committee 
believes  that  requiring  handlers  to  use 
one  of  three  specified  abbreviations 
(Med..  Lg..  or  Ex/Lg)  would  provide  for 
uniform  labeling  practices  in  the  Florida 
tomato  industry  and  reduce  market 
uncertainty. 

The  provisions  of  this  final  rule  are 
the  same  as  those  which  appeared  in  the 
proposed  rule  except  that  paragraph 
(a)(2)(iii)  has  been  changed  to  clarify 
which  abbreviations  can  be  used  in 
labeling  containers  of  tomatoes. 

Another  comment  was  submitted  by 
Mr.  Aron  L.  Johnson,  Mulberry.  Florida, 
who  feels  that  it  is  unfair  that  only  part 
of  the  State  of  Florida  is  regulated  by  a 
Federal  marketing  order. 

Marketing  orders  are  tailored  to  the 
needs  of  the  individual  industries.  Under 
the  Act,  a  Federal  marketing  order  must 
be  limited  to  the  smallest  practicable 
area.  This  area  may  be  a  single  State,  a 
group  of  States,  or  part  of  a  State.  In  the 
case  of  Florida,  the  production  area 
covers  the  southern  half  of  the  State, 
while  the  portion  of  the  State  which  is 


regulated,  covers  all  of  the  State  except 
the  panhandle.  In  accordance  with  the 
Act.  the  limits  of  the  regulated  area 
were  extensively  discussed  during  the 
public  hearing  held  during  the 
promulgation  of  this  order.  The  order 
issued  by  the  Secretary  reflects  the 
evidence  presented  at  that  hearing,  and 
the  geographical  extent  of  the  marketing 
order  cannot  be  reconsidered  in  this 
proceeding. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  shipping  season 
starts  in  early  October  and  this  rule 
should  be  implemented  as  soon  as 
possible.  Further,  handlers  are  aware  of 
this  rule,  which  was  recommended  by 
the  Committee  at  a  public  meeting. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements,  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  966  is  amended  as 
follows: 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1,  The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as, 
amended:  7  U.S.C.  601-674. 

2.  Section  966.323  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)(1).  (a)(2)(i).  (a){2)(iii), 
(a)(3)(i)  and  (d)(1)  to  read  as  follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

§  966.323    Handling  regulation. 

From  October  10  through  June  30  of 
each  season,  except  as  provided  in 
paragraphs  (b)  and  (d)  of  this  section,  no 
person  shall  handle  any  lot  of  tomatoes 
produced  in  the  production  area  for 
shipment  outside  the  regulated  area 
unless  it  meets  the  requirements  of 
paragraph  (a)  of  this  section,  and  no 
person  shall  handle  any  lot  of  tomatoes 
for  shipment  within  the  regulated  area 
unless  it  meets  the  requirements  of 
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paragraphs  (ajll).  (a)(2)(i).  and  (a)(4)  of 
this  section. 

(a)  Grade,  size,  container  and 
inspection  requirements — (1)  Grade. 
T'omatoes  shall  be  graded  and  meet  the 
requirements  specified  for  U.S.  No.  1. 
U.S.  Combination,  U.S.  No.  2.  or  U.S.  No. 
3.  of  the  U.S.  Standards  for  Fresh 
Tomatoes,  except  that  all  shipments  of 
Medium  size  tomatoes  must  grade  U.S. 
No.  2  or  better.  When  not  more  than  15 
percent  of  the  tomatoes  in  any  lot  fail  to 
meet  the  requirements  of  U.S.  No.  1 
grade  and  not  more  than  one-third  of 
this  15  percent  (or  5  percent)  are 
comprised  of  defects  causing  very 
serious  damage  including  not  more  than 
1  percent  of  tomatoes  which  are  soft  or 
affected  by  decay,  such  tomatoes  may 
be  shipped  and  designated  as  at  least  85 
percent  U.S.  No.  1  grade. 

(2)  Size,  [i]  All  tomatoes  packed  by  a 
handler  shall  be  at  least  2%«  inches  in 
diameter.  Tomatoes  shipped  outside  the 
regulated  area  shall  also  be  sized  with 
proper  equipment  in  one  or  more  of  the 
following  ranges  of  diameters. 
Measurements  of  diameters  shall  be  in 
accordance  with  the  methods  prescribed 
in  §  51.1859  of  the  U.S.  Standards  for 
Grades  of  Fresh  Tomatoes. 


Size  classification 


Medium 

Large 

Extra  Large.. 


Maxi- 
mum 
diameter 


2»yj» 


(2)  •  •   * 

(iii)  Only  Medium.  Large.  Extra  Large 
or  the  specified  abbreviations  of  same 
(Med..  Lg.,  or  Ex/Lg)  may  be  used  to 
indicate  the  above  listed  size 
designations  on  containers  of  tomatoes. 

*  *        t        t        t 

(3)  Containers,  (i)  All  tomatoes 
packed  by  a  registered  handler  shall  be 
packed  in  containers  of  10,  20,  and  25 
pounds  designated  net  weights.  The  net 
weight  of  the  contents  shall  not  be  less 
than  the  designated  net  weight  and  shall 
not  exceed  the  designated  net  weight  by 
more  than  two  pounds.  Section 
51.1863(b)  of  the  U.S.  Tomato  Standards 
shall  apply  to  all  containers. 

•  *        *        •        « 

(d)  Exemption — (1)  For  types.  The 
following  types  of  tomatoes  are  exempt 
from  these  regulations:  Elongated  types 
commonly  referred  to  as  pear  shaped  or 
paste  tomatoes  and  including  but  not 
limited  to  San  Marzano,  Red  Top.  and 
Roma  varieties;  cerasiform  type 


tomatoes  commonly  referred  to  as 
cherry  tomatoes;  hydroponic  tomatoes; 
and  greenhouse  tomatoes.  Yellow- 
meated  tomatoes  are  exempt  from  the 
container  net  weight  requirements 
specified  in  paragraph  (a)(3)(i)  of  this 
section,  but  must  meet  the  other 
requirements  of  this  section. 
•        *        •        •        * 

Dated:  October  7, 1991. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-24478  FUed  10-9-91;  8:45  am] 
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7  CFR  Part  981 
[FV-90-185  and  FV-91-217] 

Almonds  Grown  In  California; 
Corrections 

agency:  Agricultiu'al  Marketing  Service. 
USDA. 

action:  Final  rules;  corrections. 

SUMMARY:  This  document  corrects  errors 
in  two  separate  final  rules.  The  first  rule 
established  salable,  reserve,  and  export 
percentages  for  California  almonds  for 
the  1990-91  crop  year.  This  rule 
appeared  in  the  Federal  Register  on 
September  21. 1990  (55  FR  38793).  This 
action  corrects  an  inaccurate  statement 
of  the  statutory  authority  for  that  rule. 
The  second  rule  extended  the  date  by 
which  handlers  of  California  almonds 
must  satisfy  their  1990-91  crop  year 
reserve  disposition  obligations.  This  rule 
was  published  in  the  Federal  Register  on 
March  14. 1991  (56  FR  10793).  This  action 
corrects  the  designation  of  a  paragraph 
of  regulatory  text  which  was  added  by 
that  rule. 

EFFECTIVE  DATE:  November  12 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sonia  N.  Jimenez,  Marketing  Specialist. 
MOAB,  F&V,  AMS,  USDA,  P.O.  Box 
96458,  room  2525-S,  Washington,  DC 
20090-6458;  telephone  (202)  475-3923. 
SUPPLEMENTARY  INFORMATION:  This 
action  corrects  an  inaccurate  statement 
of  statutory  authority  which  appeared  in 
the  supplementary  information  section 
of  the  final  rule  published  in  the  Federal 
Register  on  September  21. 1990.  In  that 
rule,  the  authority  for  the  establishment 
of  salable  and  reserve  percentages 
under  marketing  agreement  and  Order 
No.  981  (7  CFR  part  981)  was 
inadvertently  and  inaccurately  cited  as 
sections  808c(6)  (C)  and  (D)  of  the 
Agricultural  Marketing  Agreement  Act 


of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act.  The 
correct  authority  citation  is  sections 
608c(6)  (A)  and  (E)  of  the  Act.  This 
authority  was  discussed  at  length  in  the 
rulemaking  record  concerning  the 
amendment  of  the  almond  marketing 
order.  See  notice  of  Recommended 
Decision.  35  FR  7428,  May  13. 1970,  and 
Decision  and  Referendum  Order.  35  FR 
9288.  June  13. 1970.  Therefore,  the 
following  correction  is  made  to  the 
September  21, 1990,  rule  (55  FR  38793). 

1.  The  third  full  paragraph  in  the 
second  column  on  page  38796,  which 
begins  with  the  sentence  "Sections 
608c(6)  (C)  and  (D)  of  the  Act  provide 
the  authority  for  the  establishment  of 
salable  and  reserve  percentages  under 
the  almond  marketing  order."  is  revised 
taread  as  follows: 

"Section  608c{6)(A)  of  the  Act 
provides  the  authority  for  the 
establishment  of  salable  and  reserve 
percentages  under  the  almond  marketing 
order  by  limiting  the  total  quantity  of 
almonds  which  may  be  marketed  in  or 
transported  to  any  or  all  markets  in  the 
current  of  interstate  or  foreign 
commerce  during  any  specified  period 
by  all  handlers  of  almonds.  Section 
608c(e)(E)  provides  for  the  establishment 
of  the  reserve  pool  for  almonds  and  for 
the  equitable  distribution  of  the  net 
return  derived  from  the  sale  thereof 
among  the  persons  beneficially 
interested  therein.  Contrary  to  the 
implication  of  the  comment  filed, 
sections  608c(6)  (C)  and  (D)  are  not  the 
authority  citations  for  this  program. 
Section  608c(6)(C)  provides  for  the 
issuance  of  pro-rate  volume  control 
regulations  which  have  no  applicability 
to  this  marketing  order.  Until  1970 
nonsalable  almonds  were  designated  as 
surplus  almonds  and  disposed  of  under 
section  608c(6)(D).  In  1970  the  surplus 
designation  was  changed  to  a  reserve 
designation  because  of  the  change  in  the 
export  situation.  This  rule  which 
establishes  salable  and  reserve 
percentages  for  the  1990-01  crop  year 
conforms  to  the  provisions  of  the  Act." 

This  action  also  corrects  the 
designation  of  a  paragraph  of  regulatory 
text  which  was  added  by  the  rule 
published  in  the  Federal  Register  on 
March  14, 1991.  The  paragraph  was 
inadvertently  designated  as  paragraph 
(c)  of  §  981.467;  the  paragraph  should 
have  been  designated  as  paragraph  (d) 
of  S  981.467.  Therefore,  the  following 
correction  is  made  to  the  March  14, 1991. 
rule  (56  FR  10793): 
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PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

Subpart— Administrative  Rules  and 
Regulations 

2.  On  page  10794,  second  column,  item 
number  2.  both  references  to  paragraph 
(c)  should  be  changed  to  paragraph  (d). 
As  corrected,  item  number  2  should  read 
as  follows: 

"2.  Secbon  981.467  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


§981.467 
handlers. 


Disposition  In  reserve  outlets  by 


[d)  For  the  1990-91  crop  year  only,  any 
reserve  almonds  remaining  unsold  as  of 
December  31, 1991,  shall  be  disposed  of 
by  the  Board  as  soon  as  practicable 
through  the  most  readily  available 
reserve  outlets." 

Dated  October  7, 1991. 

Robert  C  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc  91-24479  Filed  10-9-91;  8:45  am] 
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7  CFR  Part  989 

[FV-91-428FR1 

Raisins  Produced  From  Grapes  Grown 
in  CA;  Revision  of  the  Substandard 
Dockage  System  for  All  Varietal  Types 
of  Raisins 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Interim  Fmal  rule  with  request 

for  comments. 

SUMMARY:  This  mterim  fmal  mle 
eliminates  for  a  period  of  one  year  the 
upper  limit  for  substandard  raisins  in 
lots  of  standard  raisins  of  all  varietal 
types  under  the  marketing  order 
covering  raisins  produced  from  grapes 
grown  in  California.  This  action  is 
needed  because  the  raisin  industry 
predicts  that  a  relatively  high 
percentage  of  the  1991-92  crop  will  not 
meet  the  current  upper  limit  for  the 
amount  of  substandard  raisins  allowed 
in  lots  of  standard  raisins.  This  revision 
was  unanimously  recommended  by  the 
Raisin  Administrative  Committee 
(RAC),  which  is  responsible  for  local 
administrdtion  of  the  order.  The  purpose 
of  this  action  is  to  reduce  the  number  of 
lots  of  raisins  returned  by  handlers  to 


producers  or  reconditioned  by  handlers 
at  the  producers'  expense. 
EFFECTIVE  DATE:  October  10, 1991. 
Comments  which  are  received  by 
November  12. 1991,  will  be  considered 
prior  to  any  finalization  of  this  interim 
fmal  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Marketing  Order  Administration  Branch, 
F&V,  AMS.  USDA.  Room  2525-S,  P.O. 
Box  96456.  Washington.  DC  20090-6456. 

Comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  Lower.  Marketing  Specialist, 
Marketing  Order 'Administration  Branch. 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  2524-S,  P.O.  Box  96456. 
Washington,  DC  20090-6456;  telephone 
(202)  475-3861. 

SUPPLEMENTARY  INFORMATION:  This 
interim  fmal  rule  is  issued  under 
Marketing  Agreement  and  Order  No.  989 
[7  CFR  part  989],  both  as  amended, 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California.  The  agreement  and  order  are 
effective  under  the  Agricult\iral 
Marketing  Agreement  Act  of  1937.  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  mle  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture  under 
Executive  Order  12291  and 
Departmental  Regulations  No.  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
who  are  subject  to  regulation  under  the 
raisin  marketing  order  and 
approximately  5,000  producers  in  the 
regulated  area.  Small  agricultural 


producers  have  been  defmed  by  the 
Small  Business  Administration  JlS  CFR 
121.601]  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defmed  as  those  whose 
gross  armual  receipts  are  less  than 
$3,500,000.  A  majority  of  raisin 
producers  and  a  minority  of  raisin 
handlers  may  be  classified  as  small 
entities. 

This  interim  final  rule  revises  a 
portion  of  the  supplementary  regulations 
of  the  raisin  marketing  order.  This 
action  was  unanimously  recommended 
by  the  RAC  at  its  August  15, 1991, 
meeting. 

The  marketing  order  regulations 
provide  that  handlers  may  acquire  under 
an  agreement  with  a  producer,  any  lot  of 
natural  (sun-dried)  seedless,  golden 
seedless,  dipped  seedless,  oleate  and 
related  seedless,  Monukka,  and  other 
seedless  raisins  which  contain  from  5.1 
percent  to  10.0  percent,  by  weight,  of 
substandard  raisins  under  a  weight 
dockage  system.  A  handler  may  also 
acquire,  subject  to  prior  agreement, 
standard  raisins  of  any  lot  of  Muscat 
(including  other  raisins  with  seeds). 
Sultana,  and  Zante  currant  raisins 
containing  from  12.1  percent  to  17.0 
percent,  by  weight,  of  substandard 
raisins  under  a  weight  dockage  system. 
The  creditable  weight  of  each  lot  of 
raisins  acquired  by  handlers  under  the 
substandard  dockage  system  is  obtained 
by  multiplying  the  applicable  net  weight 
of  the  lot  of  raisins  by  the  applicable 
dockage  factors  in  the  dockage  tables  in 
section  989.212.  These  factors  reduce  the 
weight  of  the  raisin  lots  by  an  amount 
approximating  the  weight  of  the  raisins 
needed  to  be  removed  in  order  for  the 
remainder  of  the  lot  to  meet  minimum 
grade  requirements.  The  weight 
determined  in  this  manner  represents 
the  creditable  weight  of  the  raisins 
which  is  used  as  the  basis  for  payments 
to  producers  by  handlers.  Those  raisins 
that  fail  to  meet  the  established 
substandard  tolerance  levels  (10  percent 
or  17  percent  depending  on  the  varietal 
type)  are  returned  to  the  producer  or 
reconditioned  by  the  handler  (at  the 
producer's  expense)  to  bring  the  lot  up 
to  acceptable  quality  standards. 

The  substandard  dockage  system  was 
established  in  1985  to  encourage 
producers  to  deliver  high  quality  raisins 
to  handlers  for  processing.  This  season, 
however,  extreme  weather  conditions 
have  seriously  affected  the  quality  of  the 
crop,  and  the  RAC  predicts  that  a 
relatively  high  percentage  of  the  1991-92 
crop  will  not  meet  the  upper  limit  (10 
percent  or  17  percent,  depending  on  the 
varietal  type)  for  the  amount  of 
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substandard  raisins  permitted  in  lots  of 
standard  raisins.  Normally, 
approximately  2  to  6  percent  of  a  crop  is 
substandard.  This  season  the  RAC 
estimates  that  the  amount  of 
substandard  raisins  will  average  about 
14.5  percent  of  the  crop.  Therefore,  the 
RAC  has  recommended  that,  for  the 
1991-92  crop  year  only,  a  handler  may 
acquire,  under  an  agreement  with  a 
producer,  lots  of  raisins  containing  more 
than  10  percent  or  17  percent,  depending 
on  the  varietal  type,  substandard 
raisins.  Rather  than  return  those  lots  to 
the  producer,  the  handler  will  apply  the 
weight  dockage  factors  contained  in 
§  989.212  (described  above)  to  such  lots 
of  raisins. 

For  producers  and  handlers  electing  to 
use  the  relaxed  upper  limit  for 
substandard  raisins,  the  burden  of 
removing  substandard  fruit  will  be 
shifted  from  the  producer  to  the  handler. 
However,  handlers  can  more  efficiently 
and  economically  manage  the  situation 
since  they  already  have  equipment 
which  is  designed  to  remove 
substandard  fruit.  This  action  would 
also  eliminate  the  cost  to  producers  for 
hauling  such  lots  from  the  handlers' 
premises,  for  reconditioning,  for 
returning  such  reconditioned  lots  to 
handlers,  and  for  reinspection  of  the 
lots. 

It  is  expected  that  this  action  will 
facilitate  the  delivery  and  handling  of 
the  1991-92  crop  and  minimize  the 
additional  handling  expenses  caused  by 
the  lower  quality  of  this  year's  crop  for 
both  producers  and  handlers, 
particularly  for  small  producers. 
Producers  will  be  able  to  deliver  their 
1991-92  crop  raisins  to  the  handlers,  and 
the  handlers  can  receive  them  and 
remove  the  excess  substandard  fruit 
during  normal  pre-grading  or  processing. 

The  Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
RAC  and  other  available  information,  it 
is  found  that  this  interim  final  rule  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  it  is 
impractical,  unnecessary  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  relaxes  requirements  on 
producers  and  handlers;  (2)  this  action 
was  recommended  at  a  public  meeting; 
(3)  this  action  is  non-controversial;  and 


(4]  it  is  desirable  to  have  this  action 
cover  as  much  of  the  1991-92  crop  as 
possible  and  deliveries  to  handlers  are 
expected  to  begin  by  early  October. 

List  of  Subjects  in  7  CFR  Part  989 

California.  Grapes.  Marketing 
agreements  and  orders,  Raisins. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  revised  to 
read  as  follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  is  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended,  7  U.S.C.  601-674. 

Subpart— Supplementary  Regulations 

2.  Section  989.212  is  revised  to  read  as 
follows:  [This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations], 

§  989.2 1 2    Sutwtandard  dockage. 

(a)  General.  Subject  to  prior 
agreement  between  handler  and 
tenderer,  natural  (sun-dried)  seedless, 
golden  seedless,  dipped  seedless,  oleate 
and  related  seedless.  Monukka.  and 
other  seedless  raisins  containing  from 
5.1  through  10.0  percent,  by  weight,  of 
substandard  raisins  may  be  acquired  by 
a  handler  under  a  weight  dockage 
system:  Provided,  that,  for  the  1991-92 
crop  year,  such  raisins  containing  in 
excess  of  10.0  percent  substandard 
raisins,  by  weight,  may  be  acquired  by  a 
handler  under  a  weight  dockage  system. 
A  handler  also  may.  subject  to  prior 
agreement,  acquire  as  standard  raisins 
any  lot  of  Muscat  (including  other 
raisins  with  seeds).  Sultana,  and  Zante 
currant  raisins  containing  from  12.1 
percent  through  17.0  percent,  by  weight, 
of  substandard  raisins  under  a  weight 
dockage  system:  Provided,  that,  for  the 
1991-92  crop  year,  such  raisins 
containing  in  excess  of  17.0  percent 
substandard  raisins,  by  weight,  may  be 
acquired  by  a  handler  under  a  weight 
dockage  system.  The  creditable  weight 
of  each  lot  of  raisins  acquired  under  the 
substandard  dockage  system  shall  be 
obtained  by  multiplying  the  net  weight 
of  the  lot  of  raisins  by  the  applicable 
dockage  factor  from  the  appropriate 
dockage  table  prescribed  in  paragraph 
(b)  or  (c)  of  this  section. 

(b)  Substandard  dockage  table 
applicable  to  Natural  (sun-dried) 
Seedless,  Golden  Seedless,  Dipped 
Seedless,  Oleate  and  Related  Seedless, 
Monukka,  and  Other  Seedless  raisins. 


Percent  substandard 

Dodtage  factor 

5.0  or  lest 

(') 

5. 1 

999 

5.2 

6.3 

998 
997 

S.4 

996 

5.5 

995 

>  No  dockage. 

Note:  Percentage  in  excess  of  that  last  percent- 
age shown  tn  tf>e  tat>le  shall  t>e  expressed  in  the 
same  increments  as  ttie  foregoing,  and  the  dockage 
factor  for  each  such  increment  shall  t>e  001  less 
tfian  the  dockage  factor  for  the  preceding  inaement. 
Except  for  the  1991-92  crop  year,  there  is  no 
dockage  factor  for  deliveries  in  excess  of  10  percent 
sulMtandard. 

(c)  Substandard  dockage  table 
applicable  to  Muscat  (including  other 
raisins  with  seeds).  Sultana  and  Zante 
Current  raisins. 


Precent  substandard 

Dockage  (actor 

12.0  or  less 

999 

12.1 

12.2. 

12.3 _.. 

12.4 

1 2.5 „„ 

996 
997 

996 
995 

■  tto  dockage. 

Note:  Percentages  in  excess  of  the  last  percent- 
age shown  in  tfie  table  shall  be  expressed  m  the 
same  increments  as  the  foregoing,  and  tt>e  dockage 
factor  for  each  such  increment  shall  be  001  less 
ttian  the  dockage  for  the  preceding  ir>crement. 
Except  for  the  1991-92  crop  year,  there  «  no 
dockage  factor  for  delivenes  m  excess  of  1 7  percent 
substandard. 

Dated:  Octot>er  7, 1991. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
|FR  Doc.  91-24480  Filed  10-&-«l:  8:45  am] 

WUJNO  CODE  UW-03-U 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  206  and  22S 

[Regulation  H,  Regulation  Y;  Docket  ^k>.  R- 
0709] 

Capital;  Capital  Adequacy  Guidelines 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  guidelines. 

summary:  On  October  12, 1990,  the 
Board  proposed  for  public  comment 
certain  modifications,  clarifications,  and 
technical  changes  to  its  risk-based 
capital  guidelines.  The  comment  period 
for  the  Federal  Reserve's  proposal 
ended  December  17, 1990.  The  Board 
received  comments  addressing  various 
aspects  of  the  proposed  modifications 
and  clarifications  from  26  commenters. 
Based  upon  the  comments  received, 
and  further  consideration  of  the  issues 
involved,  the  Board  is  now  issuing  in 
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final  form  the  modifications, 
clarifications,  and  technical  changes  to 
the  Board's  risk-based  capital 
guidelines.  The  modifications  and 
technical  changes  relate  to  the:  (1) 
Treatment  of  certain  assets  sold  with 
recourse;  (2)  redemption  of  perpetual 
preferred  stock;  (3)  treatment  of 
supervisory  goodwill  in  the  definition  of 
capital;  and  [4]  treatment  of  claims  on 
non-OECD  central  banks. 

The  purpose  of  these  modifications, 
clarifications,  and  technical  changes  is 
to  make  the  Board's  risk-based  capital 
framework  consistent  with  recent 
international  interpretations  of  the  risk- 
based  capital  accord  (Basle  Accord)  and 
with  the  current  or  proposed  treatment 
of  certain  items  by  the  other  federal 
banking  agencies.  In  addition,  some  of 
the  proposed  modifications  to  the 
language  of  the  Board's  risk-based 
capital  guidelines  are  intended  to  bring 
the  guidelines  into  closer  conformity 
with  the  risks  associated  with  certain 
transactions  and  with  current  Federal 
Reserve  supervisory  practices. 
EFFECTIVE  DATE:  The  modifications, 
clarifications,  and  technical  changes  to 
the  Federal  Reserve  Board's  risk-based 
capital  guidelines  will  be  effective 
November  8, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  T.  Cole,  Assistant  Director  (202/ 
452-2618),  Rhoger  H.  Pugh,  Manager 
(202/728-5883),  Thomas  R.  Boemio, 
Supervisory  Financial  Analyst  (202/452- 
2982),  Division  of  Banking  Supervision 
and  Regulation;  and  Michael  J. 
O'Rourke,  Senior  Attorney  (202/452- 
3288),  Legal  Division.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Since  the  Board  initially  published  its 
risk-based  capital  guidelines,  some 
questions  have  arisen  concerning  how 
certain  recourse  transactions  involving 
credit  risk  are  to  be  captured  by  the 
framework.  In  addition,  certain 
interpretations  and  clarifications  have 
emerged  from  international  and 
domestic  discussions  among  supervisory 
authorities.  Finally,  the  enactment  of  the 
Financial  Institutions,  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA) 
affects  the  treatment  of  goodwill  for 
capital  purposes. 

On  October  12, 1990,  the  Board 
accordingly  proposed  for  public 
comment  certain  modifications, 
clarifications,  and  technical  changes  to 
its  risk-based  capital  guidelines.  The 
comment  period  for  the  Federal 
Reserve's  proposal  ended  December  17, 


1990.  The  Board  received  comments 
addressing  various  aspects  of  the 
proposed  modifications  and 
clarifications  from  26  commenters. 

After  reviewing  the  comments 
received  and  further  consideration  of 
the  issues  involved,  the  Board  is  now 
issuing  in  final  form  the  modifications, 
clarifications,  and  technical  changes  to 
the  Board's  risk-based  capital 
guidelines.  The  modifications  and 
clarifications  outlined  in  this  notice  are 
identical  to  those  originally  proposed 
and  will:  (1)  Ensure,  consistent  with  the 
general  treatment  of  recourse  and  the 
objectives  of  the  risk-based  capital 
framework,  that  certain  off-balance 
sheet  credit  exposures,  particularly 
sales  of  mortgages  with  recourse,  are 
adequately  captiu-ed  in  the  risk-based 
capital  framework;  (2)  implement 
interpretations  agreed  to  by  supervisory 
authorities  represented  <in  the  Basle 
Committee  on  Supervision;  and  (3)  foster 
consistency  between  the  Federal 
Reserve's  treatment  of  certain 
transactions  for  risk-based  capital 
purposes  and  the  current  or  proposed 
treatment  of  such  transactions  by  the 
other  federal  banking  agencies. 

n.  Modifications.  Clarincations.  and 
Technical  Changes 

1.  Treatment  of  Sales  of  Assets 
(Including  Residential  Mortgages)  With 
Recourse 

It  is  a  basic  tenet  of  the  Basle  Accord, 
and  of  the  risk-based  capital  guidelines 
of  the  three  federal  banking  agencies, 
that  all  forms  of  credit  risk,  whether  on- 
or  off-balance  sheet,  are  to  be  taken  into 
account  in  calculating  an  institution's 
risk-based  capital  ratio,*  In  view  of  this 
principle,  past  practice  with  respect  to 
recourse  transactions,  and  questions 
that  have  arisen  regarding  the 
appHcation  of  the  risk-based  guidelines 
to  the  sale  of  certain  assets  with 
recourse,  the  Federal  Reserve  Board  is 
modifying  and  clarifying  the  language  of 
its  risk-based  capital  guidelines.  The 
purpose  of  this  step  is  to  ensure, 
consistent  with  the  overall  objectives  of 
the  risk-based  capital  framework  and 
the  general  treatment  of  recourse,  that 
credit  risks  stemming  from  certain 
mortgage  recourse  sales  are  subject  to 
an  appropriate  capital  charge. 

In  general,  so-called  recourse  "sales" 
allow  the  buyer  of  a  loan  or  pools  of 


loans  to  put  back  to  the  seller,  that  is. 
require  the  seller  to  repurchase,  loans 
that  are  not  performing  as  agreed.  This, 
in  effect,  means  that  the  credit  risk 
associated  with  the  loans  remains  with 
the  "seller."  The  modifications  and 
clarifications  to  the  language  of  the  risk- 
based  capital  guidelines  pertain  to  the 
treatment  for  risk-based  capital 
purposes  of  the  sale  of  assets  with       i 
recourse,  primartiy  the  sale  of 
residential  mortgages  with  recourse. 

In  defining  assets  sold  with  recourse 
for  risk-based  capital  purposes,  the  U.S. 
banking  agencies  incorporated  the 
longstanding  "general  rule"  definition 
contained  in  the  commercial  bank  Call 
Report  instructions.  This  general  rule 
states  that  a  transfer  of  assets  is  to  be 
reported  as  a  true  sale,  and,  therefore, 
taken  off  the  balance  sheet,  only  if  the 
transferring  (that  is,  selling)  institution 
(i)  retains  no  risk  of  loss  from  the  assets 
transferred  resulting  from  any  cause, 
including  a  recourse  provision,  and  (ii) 
has  no  obligation  to  any  party  for  the 
payment  of  principal  or  interest  on  the 
assets  transferred. 

Under  the  longstanding  general  rule,  a 
transfer  involving  any  retention  by  the 
seller  of  recourse  or  risk  of  loss,  even  if 
limited  under  the  terms  of  the  transfer 
agreement,  is  considered  a  borrowing 
transaction,  as  opposed  to  a  sale,  and 
the  entire  amount  of  the  assets 
"transferred"  must  remain  on  the  books 
of  the  "selling"  institution.  The  general 
rule  was  intentionally  adopted  by  the 
banking  agencies  for  supervisory  policy 
reasons  and  has  been  in  effect  for 
reporting  and  primary  capital  (leverage) 
ratio  purposes  for  many  years.  The 
principal  reason  for  adopting  the  rule 
was  to  ensure  that,  as  a  general  matter, 
institutions  retaining  credit  risk  through 
recourse  provisions  would  be  required 
under  capital-to-total  assets  (leverage) 
ratios  to  maintain  capital  against  these 
transactions. 

In  1985,  the  banking  agencies 
considered  adopting  FASB  77  for 
regulatory  reporting  purposes  in  lieu  of 
the  general  Call  Report  rule.*  However, 
given  capital  adequacy  considerations 
and  other  supervisory  concerns,  the 
banking  agencies  expressly  decided  not 
to  adopt  FASB  77.  Rather,  the  agencies, 
under  the  auspices  of  the  Federal 


'  In  order  to  conform  to  the  principles  established 
in  the  Basle  Accord,  the  Board's  risk-based  capital 
guidelines  cover  credit  risks  retained  when  an 
institution  sells  an  asset,  obtained  in  the  issuance  of 
a  nnancial  guarantee,  or  acquired  in  any  other 
manner.  This  could  be  done  directly  ttirough  the 
issuance  of  any  form  of  direct  credit  enhancement 
or  indirectly  through  the  acquisition  of  an  asset  or 
obligation. 


'  GAAP,  as  set  forth  in  Financial  Accounting 
Standards  Board  Statement  No.  77  (FASB  77). 
permits  a  transfer  of  assets  with  recourse  to  t>e 
treated  as  a  sale  if:  (a]  Control  of  the  future 
economic  benefits  is  surrendered;  (b)  the  amount  of 
the  seller's  obligation  under  the  recourse  provisions 
can  be  reasonably  estimated:  and  (c)  the  assets 
cannot  be  returned  to  the  seller  except  pursuant  to 
the  recourse  provisions.  When  sales  treatment  is 
accorded,  the  seller's  estimated  liability  for  any  loss 
under  the  recourse  provisions  must  be  provided  for. 
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Financial  Institutions  Examination 
Council  CFFIEC).  chose  to  reaffirm  the 
general  Call  Report  rule  for  bank 
reporting  and  leverage  ratio  purposes. 

The  regulatory  (Call  Report)  definition 
of  sales  of  assets  with  recourse  in  the 
special  case  of  pools  of  residential 
mortgages  differs  from  the  general  rule 
just  described  In  particular,  the  Call 
Report  instructions  state  that  for 
regulatory  reporting  purposes,  any 
transfers  of  mortgage  loan  pools  under 
government  programs  {e.g.,  the  Federal 
National  Mortgage  Association  (FNMA) 
and  the  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC))  will  be  treated  as 
sales.  It  should  be  noted  that  such 
treatment  is  related  to  the  reporting  of 
these  items  and  was  not  intended  to 
preclude  consideration  of  the  risks 
associated  with  the  transactions  in 
assessing  a  banking  organization's 
overall  capital  adequacy.  In  addition, 
the  Call  Report  instructions  state  that 
transfers  of  pools  of  residential 
mortgages  to  private  obligors  (not  under 
the  government  programs)  are  to  be 
reported  as  sales  when  the  selling  bank 
does  not  retain  any  significant  risk  of 
loss.' 

These  regulatory  reporting  definitions 
were  developed  at  a  time  when  the 
disposition  or  transfer  of  residential 
mortgages  under  the  government 
programs  involved  little  or  no  recourse 
and  the  amount  of  possible  loss  under 
the  private  transactions  was  considered 
to  be  insignificant.  Thus,  no  major  policy 
concerns  existed  regarding  the 
possibility  that  the  "selling"  party  in 
these  transactions  could  retain  a 
significant  measure  of  credit  risk  that 
was  not  adequately  backed  by  capital. 
As  discussed  below,  however,  this 
situation  has  changed  over  time. 

The  Board's  risk-based  capital 
guidelines  incorporated  the  general  Call 
Report  definition  of  sales  of  assets  with 
recourse  and  also  made  specific 
reference  to  the  Call  Report  treatment  of 
the  sale  of  l-to-4  family  residential 
mortgages  with  recourse.  The  broad 
intent  of  the  guidelines  was  to 
incorporate  into  the  risk-based  capital 
framework  the  supervisory  principle 
implicit  in  the  general  Call  Report  rule, 
that  is,  if  the  seller  retains  any  risk  of 
loss,  the  transaction  would  require 
capital  support  However,  questions 
have  arisen  regarding  whether  the 
original  language  in  the  guidelines 


'  TTie  Cal  Report  instructions  state  that  in  a 
private  transaction,  recourse  is  considered 
signiricant  if  at  the  time  of  the  transfer  the 
maximum  pontractual  exposure  under  the  recourse 
provision  (or  through  retention  of  a  subordinated 
interest  in  the  mortgages)  is  greater  than  the  amount 
of  probable  loss  that  the  bank  has  reasonably 
estimated  il  will  incur  on  the  transferred  mortgages. 


achieved  this  objective  with  regard  to 
the  specific  case  of  residential  mortgage 
sales,  and  some  banking  organizations 
appear  to  have  interpreted  the  reference 
to  the  Call  R^ort  treatment  of 
residential  mortgage  recourse  sales  as 
excluding  these  transactions  from  risk- 
based  capital  calculations. 

The  exclusion  from  capital 
requirements  of  a  broad  class  of 
transactions  with  a  significant  amount 
of  credit  risk  would  be  inconsistent  with 
the  principles  of  the  risk-based  capital 
framework  and,  as  a  matter  of  general 
policy,  was  not  intended  when  the 
Board  issued  its  risk-based  capital 
guidelines.  In  this  regard,  it  should  be 
noted  that  the  Federal  Reserve's  risk- 
based  capital  guidelines  contain  the 
statement  that  "*  *  *  asset  sales  with 
recourse  (to  the  extent  not  included  on 
the  balance  sheet)  *  *  *  are  converted 
at  100  percent"  In  general  this  would 
have  the  effect  of  applying  a  capital 
charge  to  recourse  transactions. 

The  treatment  of  asset  sales  with 
recourse,  including  the  transfer  of 
residential  mortgages  with  recourse,  is 
of  particular  importance  since  it  has 
become  apparent  that  the  "sales"  of 
residential  mortgages  under  the 
government  programs  can  involve  either 
no  recourse,  or  recourse  of  up  to  100 
percent  to  the  "seller" — a  distinct 
departtire  from  the  situation  that  existed 
when  the  regulatory  reporting  definition 
of  "residential  mortgages  sold  with 
recourse"  was  initially  adopted.  Thus, 
the  incorporation  in  the  risk-based 
capital  guidelines  of  the  Call  Report 
definition  of  residential  mortgages  sold 
with  recourse  has  been  interpreted  by 
some  as  allowing  sales  of  residential 
mortgages  under  the  government 
programs  with  significant  recourse  to 
escape  an  explicit  capital  charge.  Such 
an  interpretation  appears  to  have  been 
based,  in  part,  on  bank  regulatory 
reporting  treatment  of  residential 
mortgage  recourse  sales  and  on  past 
supervisory  practice  under  the  capital- 
to-total  assets  leverage  ratio. 

If  such  treatment  were  permitted, 
however,  banking  organizations  would 
not  necessarily  maintain  sufficient 
capital  to  support  the  credit  risks 
associated  with  recourse  arrangements, 
even  though  these  risks  could  be  the 
same  as  if  the  organizations  continued 
to  hold  the  assets  directly  on  their 
books.  For  this  reason,  the  Federal 
Reserve  has  modified  and  clarified  the 
language  in  the  risk-based  capital 
guidelines  to  ensure  that  l-to-4  family 
residential  mortgage  sales  with  recourse 
are  not  exempt  from  an  appropriate 
explicit  capital  charge. 


To  achieve  this  objective,  the 
modified  language  provides  that  for 
risk-based  capital  purposes,  assets  told 
with  recourse  (that  are  not  already  on 
the  balance  sheet),  including  residential 
mortgages,  are  to  be  treated  by  the 
selling  institution  like  any  other  direct 
credit  substitute  or  financial  guarantee. 
This  would  mean  that  the  general  Call 
Report  definition  of  recourse  would  be 
applied  to  residential  mortgages  for  risk- 
based  capital  purposes.  Under  this 
approach,  such  o^-balance  sheet 
obligations  would  be  converted  at  100 
percent  to  an  on-balance  sheet  credit 
equivalent  amount  and  assigned  to  the 
appropriate  risk  category,  typically  50 
percent  in  the  case  of  residential 
mortgages.  Thus,  with  the  exception  of 
the  hmited  recourse  exemption 
discussed  below,  applying  the  general 
rule  to  residential  mortgages  would 
require  a  4  percent  capital  charge  on  the 
entire  amount  of  residential  mortgage 
loans  sold  with  recourse,  regardless  of 
the  amoimt  of  the  recourse  obligation. 

The  vast  majority  of  the  commenters. 
i.e.,  92  percent  or  23  of  the  25 
conunenters  that  addressed  this  issue, 
opposed  the  incorporation  of  language 
into  the  risk-based  capital  guidelines 
that  applies  the  general  recourse  rule  to 
residential  mortgages  sold  with 
recourse.  Eight  commenters  stated  that 
the  Board  should  not  clarify  the 
treatment  of  residential  mortgage 
recourse  sales  until  an  interagency 
review  of  recourse  transactions 
currently  being  conducted  by  the  FFIEC 
is  completed.  In  addition,  eight 
respondents  expressed  their  view  that 
the  clarification  constituted  a  change  to 
existing  practice.  In  this  regard,  it  should 
be  noted  that  most  of  the  bank  holding 
companies  and  banks  engaged  in  selling 
residential  mortgages  with  recourse 
appear  to  be  treating  such  sales  in  a 
manner  consistent  with  the  treatment 
set  forth  in  the  modified  language  of  the 
guidelines. 

Seventeen  of  the  23  respondents  that 
opposed  the  clarification  voiced  their 
belief  that  generally  accepted 
accounting  principles  (GAAP)  should  be 
adopted  as  the  appropriate  capital 
treatment  for  assets  sold  with  recourse. 
Thus,  if  the  transaction  is  reported  as  a 
sale  for  reporting  purposes  in 
accordance  with  GAAP,  then  a  reserve 
would  be  established  at  the  time  of  sale 
for  any  probable  losses.  The 
establishment  of  the  reser\'e  would 
directly  reduce  earnings  and  Tier  1 
capital  Six  commenters  added  that 
contractual  recourse  in  excess  of 
probable  losses  should  be  treated  as  any 
other  off-balance  sheet  guarantee  or 
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standby  letter  of  credit  under  the  risk- 
based  capital  guidelines. 

The  approach  adopted  in  these  final 
guidelines  would  not  mean  that  banking 
organizations  would  be  unable  to  sell  or 
securitize  residential  mortgages,  or  that 
they  would  be  unable  to  provide  limited 
recourse  or  certain  other  credit 
enhancements  to  support  sales  of 
mortgage  pools.  For  example,  banking 
organizations  always  have  the  option  to 
sell  assets  without  recourse,  thereby 
avoiding  a  capital  charge  altogether. 
Moreover,  there  are  several  ways 
banking  organizations  can  provide 
credit  enhancements  and  still  sell  assets 
without  recourse,  or  with  limited 
recourse,  and  either  incur  no  capital 
charge  or  a  reduced  capital  charge. 

First,  banking  organizations  can 
establish  a  spread  account  that  provides 
a  cushion  of  protection  to  the  purchasers 
of  securitized  assets  while  at  the  same 
time  insulating  the  selling  banking 
organization  ft'om  losses  arising  from  the 
transaction.  Funds  can  be  placed  in  the 
account  directly  by  the  selling 
institution  through  a  charge  against 
earnings  or  capital,  or  can  accumulate  in 
the  account  based  upon  the  difference 
between  the  rate  paid  to  the  piu^hasers 
of  the  securities  and  the  higher  yield 
earned  on  the  underlying  assets.  Under 
these  arrangements,  any  losses  on  the 
underlying  assets  would  be  charged 
against  the  spread  account.  So  long  as 
such  losses  can  only  be  charged  against 
the  spread  account  and  cannot 
adversely  affect  the  originating  bank's 
capital  or  future  earnings,  no  additional 
capital  would  be  charged  for 
transactions  employing  this  technique. 
These  spread  accounts  have  been  used 
successfully  to  securitize  credit  cards 
and  automobile  receivables.  Moreover, 
these  arrangements  can  be 
supplemented  or  enhanced  by  the 
originating  or  selling  bank's  purchase  of 
a  standby  letter  of  credit  from  a  third 
party  guarantor  in  order  to  protect  the 
purchasers  from  losses  on  the 
securitized  assets. 

Second,  transactions  can  be 
structured  in  such  a  way  that  the  seller 
and  the  buyer  proportionately  share  in 
any  losses,  that  is,  on  a  pro  rata  basis. 
For  example,  if  a  bank  sells  assets  of 
$1,000,000  and  the  buyer  agrees  to 
absorb  90  percent  of  any  losses  while 
the  seller  will  absorb  the  other  10 
percent,  the  selling  bank  would  only 
have  to  maintain  capital  against 
$100,000,  as  opposed  to  the  entire 
amount  of  the  asset  transferred. 

Third,  with  respect  to  the  sale  of 
mortgages,  a  limited  recourse  exception 
has  been  approved  by  the  Board  for 
those  transactions  where  the  maximum 
possible  recourse  obligation,  at  the  time 


of  the  transfer,  is  less  than  the  expected 
loss  on  the  transferred  assets  and  the 
banking  organization  establishes  and 
maintains  a  liability  or  specifically 
identified  (non-capital)  reserve  for  an 
amount  equal  to  the  maximum  loss 
possible  under  the  recourse  provision. 
The  maximum  possible  loss  under  this 
recourse  arrangement  would  in  effect  be 
deducted  from  capital  "up  front."  and 
the  originating  or  selling  institution 
would  not  be  subject  to  further  loss. 
Under  such  conditions,  no  additional 
capital  will  be  required  and  the  amount 
of  the  liability  created  to  cover  the 
maximum  possible  loss  under  the 
recourse  agreement  will  not  be  included 
in  capital. 

Eleven  respondents  opposed  the 
limited  recourse  exception  because  they 
were  of  the  opinion  that  GAAP  would 
be  a  more  appropriate  method  to 
measure  the  necessary  amount  of 
capital  required  against  a  limited 
recourse  transaction.  One  additional 
commenter  addressed  the  limited 
recourse  issue  and  supported  the 
Board's  proposal  since  any  losses  under 
the  recourse  provisions  would  be 
provided  for  at  the  time  that  the 
mortgages  are  sold. 

Consistent  with  the  spirit  of  the  Basle 
Accord  and  the  fact  that  bank  holding 
companies  are  engaged  in  bank-related 
activities,  the  Federal  Reserve  has 
applied  risk-based  capital  requirements 
similar  to  those  of  the  Basle  framework 
to  holding  companies  on  a  consolidated 
basis.  In  view  of  (i)  the  greater  flexibility 
that  the  Board  has  in  applying  the 
framework  to  bank  holding  companies, 
(ii)  the  original  language  of  the 
guidelines  and  the  fact  that  this 
language,  in  conjunction  with  bank 
regulatory  reporting  requirements  and 
prior  supervisory  practice,  created 
ambiguity  regarding  the  treatment  of 
certain  recourse  sales,  and  (iii)  the  fact 
that  the  proposed  modifications  and 
clarifications  could  have  a  significant 
impact  on  some  holding  companies,  the 
Board  invited  comments  on  the 
appropriateness  of  a  brief  transition  or 
phase-in  arrangement.  Such  an 
arrangement  would  provide  for  the 
phasing  in  of  the  capital  requirements 
pertaining  to  residential  mortgage 
recourse  sales  by  bank  holding 
companies  completed  prior  to  the 
October  12, 1990  publication  of  the 
Federal  Register  Notice.  Since  that  date, 
banking  organizations  have  been  on 
notice  that  the  Board  intended  to  modify 
and  clarify  the  language  of  the  risk- 
based  capital  guidehnes  to  ensure  that 
capital  is  held  against  mortgage 
recourse  sales. 

The  issue  of  a  phase-in  for  bank 
holding  companies  with  respect  to  the 


treatment  of  residential  mortgages  sold 
with  recourse  was  discussed  by  eight 
respondents.  Only  one  commenter 
agreed  that  a  phase-in  was  appropriate. 
The  other  seven  respondents  argued  that 
existing  transactions  should  be 
grandfathered  and  that  the  clarification 
be  applied  prospectively  to  future 
residential  mortgage  recourse  sales.  Five 
of  the  commenters  implied  or  expressly 
stated  that  any  grandfathering  provision 
that  may  be  granted  to  bank  holding 
companies  should  also  be  extended  to 
banks. 

In  adopting  the  final  guidelines,  the 
Board  has  determined  that  state  member 
banks  should  be  immediately  required    ' 
to  back  their  mortgage  recourse 
transactions  with  capital.  The  Board 
believes  that  recourse  transactions 
require  capital  backing  and  that  such 
treatment  for  commercial  banks  is 
consistent  with  the  intent  of  the  Basle 
Accord,  with  the  current  or  proposed 
pohcies  of  the  other  U.S.  federal  banking 
agencies,  and  with  the  policies  of 
supervisors  in  foreign  coimtries  whose 
banks  participate  in  similar 
transactions. 

These  final  guidelines  do  not 
incorporate  a  grandfather  arrangement, 
which  would,  in  effect,  permanently 
exempt  the  credit  risk  associated  with 
mortgage  recourse  sales  by  some 
organizations  from  an  appropriate 
capital  charge.  As  noted  above,  this 
would  be  contrary  to  the  intent  of  the 
Basle  Accord  and  the  Federal  Reserve's 
risk-based  capital  guidelines. 

While  the  Basle  Accord  applies  to 
commercial  banks,  it  explicitly 
recognizes  that  bank  ownership 
structures  should  not  be  allowed  to 
weaken  the  capital  positions  of  the 
banks  they  own  or  expose  those  banks 
to  undue  risks.  Consistent  with  this 
principle,  the  fact  that  bank  holding 
companies  are  engaged  in  activities 
closely  related  to  banking,  and  the 
longstanding  application  of  capital 
ratios  to  holding  companies  on  a 
consolidated  basis,  the  Federal  Reserve 
has  also  applied  risk-based  capital 
requirements  to  bank  holding 
companies.  In  view  of  the  greater 
flexibility  that  the  Board  has  in  applying 
the  risk-based  capital  framework  to 
bank  holding  companies,  the  potential 
ambiguity  of  the  language  in  the  original 
capital  guidelines,  the  confusion 
stemming  from  prior  practice  regarding 
certain  recourse  transactions,  and  the 
fact  that  the  modifications  and 
clarifications  could  have  a  significant 
impact  on  some  holding  companies,  the 
Board  approved  an  optional  temporary 
phase-in  arrangement  for  the  inclusion 
of  mortgages  sold  with  recourse  in  the 
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calculation  of  the  supervisory  risk-based 
capital  ratios  for  bank  holding 
companies  that  in  good  faith  interpreted 
or  understood  the  risk-based  capital 
guidelines  to  exclude  these  transactions 
from  a  capital  charge.* 

This  phase-in  alternative  would  apply 
only  to  those  mortgages  sold  with 
recourse  prior  to  October  12. 1990.  the 
date  upon  which  banking  organizations 
regulated  by  the  Board  were  put  on 
notice  that  the  Board  intended  to  modify 
and  clarify  the  language  regarding  this 
issue.*  All  residential  mortgage  recourse 
sales  completed  after  the  October  12th 
date  are  to  be  fully  and  immediately 
included  in  the  calculation  of  the  risk- 
based  capital  ratio  when  the 
modifications  and  clarifications  become 
effective. 

2.  Redemption  of  Perpetual  Preferred 
Stock 

The  Board's  risk-based  capital 
guidelines  indicate  that  banking 
organizations  should  consult  with  the 
Federal  Reserve  before  redeeming 
permanent  equity  instruments  or  debt 
capital  instruments  prior  to  their  stated 
maturity.  A  limited  exception  to  this 
guideline  is  provided  for  instruments 
redeemed  with  the  proceeds  of  a  higher 
form  of  capital,  if  the  capital  position  of 
the  banking  organization  is  deemed  fully 
adequate  by  the  Federal  Reserve.  As  a 
practical  matter,  it  has  long  been 
expected  that  banking  organizations 
would  consult  with  the  Federal  Reserve 
when  contemplating  redemptions  of  core 
capital  in  order  to  give  the  Federal 
Reserve  an  opportunity  to  determine  the 


*  The  phMe-in  should  commence  ai  toon  ai 
possible  afttt'  the  effective  date  of  this  final  rule,  but 
in  no  event  later  than  December  31. 1991.  and 
ending  no  later  than  |une  30. 1993.  Under  this  phase- 
in.  1/3  of  the  outstanding  principal  balance  of  all 
recourse  mortgage  sales  completed  before  October 
12. 1990  would  be  included  in  the  calculation  of  the 
risk-based  capital  ratio  at  the  beginning  of  the 
phase-in.  As  of  June  30. 1992.  H  of  the  remaining 
outstanding  principal  balance  of  sales 
consummated  prior  to  the  date  of  October  12, 1990 
would  be  included  in  the  risk-based  capital  ratio 
calculation.  Finally,  as  of  June  30. 1993,  the  entire 
amount  of  the  outstanding  principal  balance  of 
recourse  mortgage  sales  would  b<B  included  in  the 
calculation.  Such  arrangements  should  be  discussed 
between  a  bank  holding  company  and  the 
appropriate  Federal  Reserve  Bank  prior  to  the 
holding  company  availing  itself  of  the  phase-in 
option.  Any  bank  holding  company  that  qualifies  to 
utilize  this  option  may  phase-in  its  mortgage 
recourse  sales  into  the  risk-based  capital 
calculation  at  a  faster  rate  if  it  so  desires. 

'  In  providing  for  this  optional  phase-in 
arrangement,  the  Board  notes  that  GAAP  requires 
banking  organizations  that  have  sold  assets  with 
recourse  to  provide  amounts  for  the  estimated  loss 
in  these  transactions.  Under  current  practice, 
amounts  set  aside  to  cover  the  estimated  losses  in 
mortgage  recourse  sales  are  generally  included  in  a 
liability  account  or  a  specific  reserve — neither  of 
which  is  included  in  the  definitfon  of  capital. 


impact  of  the  redemption  on  the 
organization's  financial  condition. 

The  Basle  Committee  on  Supervision 
has  arrived  at  a  consensus  that  the 
redemption  of  perpetual  preferred  stock 
should  only  be  permitted  at  the  issuer's 
option  and  only  with  the  prior  approval 
of  the  supervisory  authority.  This 
approach  is  not  inconsistent  with  the 
intent  of  the  Federal  Reserve's  current 
practice  of  calling  for  consultation,  and 
is  consistent  with  requirements 
established  by  the  Board  in  connection 
with  the  review  of  some  capital  plans 
submitted  by  bank  holding  companies. 
In  this  connection,  the  Federal  Reserve 
has  stipulated  that  any  redemption  of 
perpetual  preferred  stock  could  be  only 
at  the  bank  holding  companies'  option 
and  only  with  prior  approval  from  the 
Federal  Reserve. 

Nine  respondents  addressed  the 
proposed  amendment  to  the  language  of 
the  risk-based  capital  guidelines  that 
would  require  prior  Board  approval 
when  redeeming  perpetual  preferred 
stock.  Five  of  the  commenters  opposed 
the  requirement  stating  that  it  would 
restrict  management's  ability  to  manage 
the  institution.  Also,  four  of  these 
commenters  thought  that  requiring  prior 
Board  approval  before  redeeming 
perpetual  preferred  stock  is  particularly 
inappropriate  for  organizations  that 
meet  the  current  capital  standards.  Of 
the  other  four  respondents,  three  were  in 
agreement  with  the  Board's  proposal 
while  one  had  no  objection. 

As  a  result  of  the  Basle  interpretation, 
the  Federal  Reserve  Board  has  amended 
the  language  of  its  risk-based  capital 
guidelines  to  clarify  that  the  approval  of 
the  Board  is  necessary  prior  to  the 
redemption  of  any  perpetual  preferred 
stock  in  order  to  qualify  as  capital. 

3.  Treatment  of  Supervisory  Goodwill 

Currently,  the  Board's  risk-based 
capital  guidelines,  consistent  with  the 
Basle  Accord,  require  that  goodwill  be 
deducted  from  Tier  1  capital.  However, 
the  guidelines  contain  a  footnote  that 
was  intended  to  give  the  Federal 
Reserve  the  option  to  make  an  exception 
in  those  ver>'  limited  situations  in  which 
banking  organizations  acquired  goodwill 
in  the  past  in  connection  with  mergers 
with  troubled  or  failed  depository 
institutions.  The  wording  of  the  footnote 
could  also  be  interpreted  as 
accommodating  the  possible  future 
inclusion  in  capital  of  goodwill 
stemming  &om  the  merger  of  troubled  or 
failed  institutions.  As  a  matter  of  policy, 
the  Federal  Reserve  does  not  give  credit 
for  goodwill  in  assessing  the  capital  of 
institutions  involved  in  supervisory 
mergers.  Indeed,  institutions  making 


acquisitions  are  normally  required  to 
exceed  minimum  capital  levels  without 
undue  rehance  on  mtangible  assets, 
particularly  goodwill.  In  addition. 
FIRREA  prohibits  the  regulatory 
agencies  from  allowing  goodwill  to  be 
included  in  the  calculation  of  capital  if 
the  goodwill  was  acquired  after  April  12, 
1969. 

Five  of  the  six  commenters  addressing 
the  deletion  of  a  footnote  giving  the 
Board  the  option  to  make  an  exception 
to  allow  supervisory  goodwill  in  capital 
either  supported  or  did  not  object  to  the 
removal  of  the  footnote.  One  respondent 
agreed  that  the  footnote  should  be 
clarified,  although  they  indicated  that 
the  value  of  core  deposit  intangibles  or 
supervisory  goodwill  should  not  be 
deducted  from  Tier  1  capital 

The  Board  has  deleted  the  footnote 
that  appears  to  suggest  the  possibility 
that  supervisory  goodwill  acquired  in 
the  future  could  be  included  in  the 
definition  of  capital  for  risk-based 
capital  purposes. 

4.  Claims  on  Central  Banks 

The  Basle  Accord  assigns  all  long- 
and  short-term  claims  on  OECD 
commercial  banks  and  short-term  claims 
on  non-OECD  commercial  banks  to  the 
20  percent  risk  category.  On  the  other 
hand,  long-term  claims  on  non-OECD 
commercial  banks,  and  claims  on  non- 
OECD  central  governments  that  involve 
an  element  of  transfer  risk  are  assigned 
to  the  100  percent  risk  category.  Claims 
on  OECD  central  governments  and 
central  banks  are  assigned  to  the  zero 
percent  risk  category. 

In  promulgating  their  risk-based 
capital  guidelines,  the  U.S.  banking 
agencies'  allowed  claims  on  non-OECD 
central  banks  to  be  in  the  same  20 
percent  risk  category  as  short-term 
claims  on  non-OECD  commercial  banks 
on  the  assumption  that  claims  on  central 
banks  should  not  be  in  a  higher  category 
than  claims  on  commercial  banks. 
However,  further  discussions  among 
international  supervisors  have  led  to  a 
consensus  that  claims  on  central  banks 
should  be  in  the  same  risk  category  as 
claims  on  the  corresponding  central 
governments.  This  clarification  will 
have  little  impact  on  OECD  central 
banks  since  claims  on  OECD  central 
banks  and  governments  are  already 
assigned  to  the  zero  percent  risk 
category.  On  the  other  hand,  the  Basle 
Committee  on  Supervision  has  held  that 
claims  on  non-OECD  central  banks  that 
could  involve  an  element  of  transfer  risk 
should  be  assigned  to  the  same  100 
percent  risk  category  as  claims  on  their 
central  governments  that  involve 
transfer  risk. 
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This  change,  which  is  necessary  to 
ensure  consistency  with  the  Basle 
framework,  has  the  practical  effect  of 
moving  claims  on  non-OECD  central 
banks  that  involve  an  element  of 
transfer  risk  from  the  20  percent  to  the 
100  percent  risk  category.  As  already 
noted,  this  has  no  effect  on  the 
treatment  of  claims  on  central  banks  in 
OECD  countries  since  all  claims  on 
these  institutions  are  already  assigned 
to  the  same  risk  category  as  OECD 
central  governments,  that  is,  to  the  zero 
percent  risk  category. 

Four  of  the  five  respondents 
discussing  this  issue  agreed  with  the 
proposed  realignment.  The  sole 
dissenter  expressed  its  belief  that  the 
change  would  disrupt  to  the 
international  interbank  market. 

As  a  result  of  the  Basle  interpretation, 
the  Federal  Reserve  Board  has  amended 
the  language  of  its  risk-based  capital 
guidelines  to  provide  that  claims  on 
central  banks  are  to  be  assigned  to  the 
same  risk  category  as  claims  on  their 
respective  central  governments. 

III.  Regulatory  Flexibility  Act  Analysis 

The  Federal  Reserve  Board  do?s  not 
believe  that  adoption  of  this  proposal 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  (in  this  case,  small 
banking  organizations),  in  accord  with 
the  spirit  and  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq).  In 
addition,  consistent  with  current  policy, 
these  guidelines  generally  will  not  apply 
to  bank  holding  companies  with 
consolidated  assets  of  less  than  $150 
million. 

List  of  Subjects 

12  CFR  Part  208 

Accounting,  Agricultural  loan  losses. 
Applications,  Appraisals,  Banks, 
Banking,  Capital  adequacy.  Confidential 
business  information,  Currency, 
Dividend  payments.  Federal  Reserve 
System,  Publication  of  reports  of 
condition.  Reporting  and  recordkeeping 
requirements.  Securities.  State  member 
banks. 

12  CFR  Part  225 

Administrative  practice  and 
procedure,  Appraisals,  Banks,  Banking, 
Capital  adequacy,  Federal  Reserve 
System,  Holding  companies,  Reporting 
and  recordkeeping  requirements, 
Securities,  State  member  banks. 

For  the  reasons  set  forth  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  section  5(b)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1844(b)), 
and  section  910  of  the  International 
Lending  Supervision  Act  of  1983  (12 


U.S.C.  3909),  the  Board  is  amending  12 
CFR  parts  208  and  ?25  to  read  as 
follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  Sections  9, 11(a).  11(c),  19,  21,  25, 
and  25(a)  of  the  Federal  Reserve  Act,  as 
amended  (12  U.S.C.  321-338,  248(a),  248(c), 
461,  481-486.  601,  and  611,  respectively): 
sections  4  and  13(j]  of  the  Federal  Deposit 
Insurance  Act,  as  amended  (12  U.S.C.  1814 
and  1823(j).  respectively);  section  7(a)  of  the 
International  Banking  Act  of  1978  (12  U.S.C. 
3105):  sections  907-910  of  the  International 
Lending  Supervision  Act  of  1983  (12  U.S.C. 
3906-3909):  sections  2, 12(b),  12(g).  12(i). 
15B{c)(5),  17. 17A,  and  23  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78b,  78/(b), 
78/(g),  78/(i).  78o-4(c)(5).  78q,  78q-l,  and  78w. 
respectively):  section  5155  of  the  Revised 
Statutes  (12  U.S.C.  36)  as  amended  by  the 
McFadden  Act  of  1927;  and  sections  1101- 
1122  of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989  (12 
U.S.C.  3310  and  3331-3351). 

Appendix  A    [Amended] 

2.  A  new  sentence  is  added 
immediately  following  the  first  sentence 
of  the  first  paragraph  under  "II.  A.  1.  b. 
Perpetual  preferred  stock"  of  appendix 
A  to  read  as  follows: 

*  *  *  Consistent  with  these  provisions, 
any  perpetual  preferred  stock  with  a  feature 
permitting  redemption  at  the  option  of  the 
issuer  may  qualify  as  capital  only  if  the 
redemption  is  subject  to  prior  approval  of  the 
Federal  Reserve.  *  •  * 

3.  In  appendix  A,  the  footnote 
designator  in  the  text  is  removed  and 
footnote  14  is  removed  and  reserved. 

4.  The  last  two  sentences  of  footnote 
30  under  "III.  C.  2.  Category  2:  20 
percent"  of  appendix  A  are  removed. 

5.  Two  new  sentences  are  added 
immediately  following  the  second 
sentence  of  the  seventh  paragraph  under 
"III.  D.  1.  Items  with  a  100  percent 
conversion  factor"  of  appendix  A  to 
read  as  follows: 

*  *  *  Accordingly,  the  entire  amount  of 
any  assets  transferred  with  recourse  that  are 
not  already  included  on  the  balance  sheet, 
including  pools  of  one-to-four  family 
residential  mortgages,  are  to  be  converted  at 
100  percent  and  assigned  to  the  risk  weight 
appropriate  to  the  obligor,  or  if  relevant,  the 
nature  of  any  collateral  or  guarantees.  The 
only  exception  involves  transfers  of  pools  of 
residential  mortgages  that  have  been  made 
with  insignificant  recourse  for  which  a 
liability  or  specific- non-capital  reserve  has 
been  established  and  is  maintained  for  the 
maximum  amount  of  possible  loss  under  the 
recourse  provision.  •  ♦  * 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  18ia  1831i. 
1843(c)(8),  1844(b),  3106,  3108.  3907,  3909, 
3310,  and  3331-3351. 

Appendix  A    [Amended] 

2.  A  new  sentence  is  added 
immediately  following  the  first  sentence 
of  the  first  paragraph  under  "II.  A.  1.  b. 
Perpetual  preferred  stock"  of  appendix 
A  to  read  as  follows: 

*  *  *  Consistent  with  these  provisions, 
any  perpetual  preferred  stock  with  a  feature 
permitting  redemption  at  the  option  of  the 
issuer  may  qualify  as  capital  only  if  the 
redemption  is  subject  to  prior  approval  of  the 
Federal  Reserve.  *  *  * 

3.  In  appendix  A,  the  footnote 
designator  in  the  text  is  removed  and 
footnote  15  is  removed  and  reserved. 

4.  The  last  two  sentences  of  footnote 
33  under  "III.  C.  2.  Category  2:  20 
percent"  of  appendix  A  are  removed. 

5.  Two  new  sentences  are  added  to 
the  end  of  footnote  48  under  "III.  D.  1. 
Items  with  a  100  percent  conversion 
factor"  of  appendix  A  to  read  as 
follows: 

♦•  *  *  *  Accordingly,  the  entire  amount  of 
any  assets  transferred  with  recourse  that  are 
not  already  included  on  the  balance  sheet, 
including  pools  of  one-to-four  family 
residential  mortgaqes,  are  to  be  converted  at 
100  percent  and  assigned  to  the  risk  weight 
appropriate  to  the  obligor,  or  if  relevant,  the 
nature  of  any  collateral  or  guarantees.  The 
only  exception  involves  transfers  of  pools  of 
residential  mortgages  that  have  been  made 
with  insignificant  recourse  for  which  a 
liability  or  specific  non-capital  reserve  has 
been  established  and  is  maintained  for  the 
maximum  amount  of  possible  loss  under  the 
recourse  provision. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  3, 1991. 
Waiiara  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  91-24271  Filed  10-9-91;  8:45  am) 
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SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  requires  that 
landing  gear  brake  wear  limits  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program.  This 
amendment  is  prompted  by  an  accident 
in  which  a  transport  category  airplane 
executed  a  rejected  takeoff  (RTO)  and 
was  unable  to  stop  on  the  runway.  An 
investigation  revealed  that  8  out  of  10 
brakes  on  the  airplane  were  at  or  near 
the  maximum  allowable  wear  limits 
before  the  RTO  and  were  unable  to 
absorb  the  required  RTO  energy,  thus 
contributing  to  the  accident.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  brake  effectiveness  during  a 
high  energy  RTO  and  cause  further 
incidents/accidents. 
EFFECTIVE  DATE:  November  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  David  M.  Herron,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  227-2672.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION!  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Boeing  Model  757  series 
airplanes,  which  requires  that  landing 
gear  brake  wear  limits  be  incorporated 
into  the  FAA-approved  maintenance 
inspection  program,  was  published  in 
the  Federal  Register  on  December  18, 
1990  (55  FR  51923). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  disagreed  with  the 
standard  that  the  FAA  imposed 
regarding  the  allowance  of  thrust 
reverser  credit  in  the  calculation  of  the 
energy  the  brake  must  absorb  in  its 
worn  state:  this  commenter  asked  that 
the  allowable  wear  limits  be  adjusted  to 
reflect  no  credit  for  thrust  reversers.  The 
commenter's  reason  for  objecting  was 
that  the  FAA  would  be  unable  to  assure 
that  brakes  worn  to  the  maximum 
allowable  limit  are  capable  of  absorbing 
the  additional  energy  if  thrust  reversers 
are  not  used  or  are  inoperable.  The  FAA 
concurs  in  part  with  the  commenter.  If 
thrust  reversers  are  unavailable,  it  is 
possible  that  the  brakes  will  not  be  able 
to  absorb  the  energy  of  a  maximum 
kinetic  energy  RTO  on  a  dry  runway, 
field-length  limited  takeoff,  with  all  the 
brakes  at  their  maximum  wear  state. 


However,  the  FAA  does  not  concur  that 
the  wear  limit  should  be  based  on  the 
absence  of  thrust  reversers.  A  number  of 
factors  exist  which,  when  considered, 
provide  an  acceptable  level  of  safety 
without  further  reducing  allowable 
brake  wear  through  eliminating  the 
effect  of  thrust  reversers.  Maximum 
energy  RTO's  are  a  relatively  rare  event. 
Further,  it  is  rare  for  airplanes  to  be 
operating  with  all  brakes  worn  to  their 
limit.  In  addition,  thrust  reversers  will  in 
almost  all  cases  be  used  because  flight 
crews  are  trained  to  apply  them  when 
bringing  the  airplane  to  a  stop, 
especially  during  an  RTO.  It  should  also 
be  noted  that  the  energy  credit  allowed 
for  thrust  reversers  for  the  purposes  of 
this  AD  is  based  on  loss  of  an  engine 
and  its  attendant  thrust  reverser,  and 
loss  of  an  engine  is  not  the  only  reason 
for  rejecting  a  takeoff.  Also,  there  is 
usually  more  runway  distance  available 
than  the  minimum  allowable  under  the 
operating  rules,  which  provides  some 
stopping  performance  margin  during  an 
RTO.  When  all  these  factors  are 
considered,  sufficient  conservatism  is 
present  to  offset  the  added  costs 
associated  with  limiting  brake  wear 
based  on  the  absence  of  thrust 
reversers. 

One  commenter  asked  that  the 
SUMMARY  section  of  the  preamble  to  the 
rule  be  revised  to  state  that  the  accident 
occurred  on  a  Model  DC-10.  The 
commenter  objected  to  the  implication 
that  all  transport  category  airplanes  are 
unsafe  with  current  brake  wear  limits. 
The  commenter  considers  that  currently- 
configured  brakes  are  safe,  due  to  the 
current  Federal  Aviation  Regulations 
requirements,  airframe/brake 
manufacturer  standards,  and  airhne 
operation/maintenance  practices.  The 
FAA  disagrees.  The  FAA  has 
determined  that  the  regulations  do  not 
adequately  address  the  actual  brake 
operating  environment.  Brakes  do  wear, 
and  it  is  unrealistic  to  use  a  new  brake 
to  test  the  worst  case  RTO  scenario. 
Therefore,  the  FAA  has  developed  a 
standard,  with  input  from  the  Aerospace 
Industries  Association  (AIA),  to  address 
this  issue.  Some  brakes  have 
demonstrated  that  they  meet  this 
standard;  others  have  not,  and  their 
maximum  allowable  wear  limit  has  been 
reduced  accordingly. 

Another  commenter  asked  that  the 
rule  be  withdrawn  since  there  have  been 
no  accidents/incidents  on  the  Model 
757,  and  the  possibility  of  having  all 
brakes  on  the  airplane  being  near  the 
fully  worn  state  at  the  same  time  is 
extremely  remote.  The  FAA  disagrees. 
This  type  of  event  has  occurred  on  a 
transport  airplane  in  service.  Further,  in 
light  of  recent  data,  new  methodologies 


were  developed  and  used  to  determine 
brake  wear  limits  which,  in  some  cases, 
are  different  from  those  currently  used. 
The  FAA  has  determined  that  these 
limits  provide  a  more  appropriate  level 
of  safety  which  more  realistically 
reflects  actual  airplane  usage  than  those 
currently  recommended.  Also,  the 
existing  wear  limits  may  not  be  adhered 
to  since  they  currently  are  not  mandated 
by  the  FAA;  as  described  in  the 
preamble  to  the  Notice,  this  could  result 
in  an  unsafe  condition. 

One  commenter  contended  that  the 
period  for  public  comment  provided  for 
this  action  was  too  short;  this 
commenter  indicated  that  only  23 
working  days  were  actually  available 
for  compiling  comments.  The  FAA  notes 
that  the  Notice  was  published  in  the 
Federal  Register  on  December  18, 1990; 
the  period  for  public  comment  closed  on 
February  1, 1991.  This  time  span 
encompassed  a  total  of  six  weeks, 
which  is  the  normal  amount  of  time 
usually  provided  for  public  comment  to 
any  NPRM. 

A  commenter  also  asked  that  the 
"Discussion"  section  of  the  proposal  be 
clarified  since  it  gives  the  impression 
that  something  was  wrong  with  the 
Model  DC-10  brake  pistons;  there  was 
nothing  wrong  with  the  pistons.  The 
FAA  agrees  that  there  was  nothing 
wrong  with  the  pistons  in  the  brake 
assemblies:  the  O-ring  was  damaged  as  a 
result  of  the  pistons  being  over-extended 
due  to  excessive  brake  wear. 

A  commenter  asked  the  FAA  to  justify 
why  it  did  not  incorporate  certain  key 
items  recommended  by  the  AIA.  The 
commenter  asked  why  the  FAA: 

1.  Used  100%  worn  brakes  when  AIA 
demonstrated  that  airlines  generally 
remove  brakes  prior  to  100%  wear  and 
the  extremely  remote  probability  that  all 
brakes  on  the  airplane  would  be  at  the 
fully  worn  state  when  a  maximum 
energy  RTO  is  conducted. 

2.  Did  not  address  brake  force 
(stopping  distance)  when  AIA  guidelines 
dealt  with  brake  force,  and  the  energy 
and  force  issues  are  interdependent. 

3.  Did  not  consider  the  probability  of 
occurrence  and  severity  of  the  result  in 
establishing  these  requirements. 

FAA  required  a  demonstration  of 
100%  worn  brakes  because  the 
regulatory  and  design  intent  is  that 
brakes  be  capable  of  absorbing  100%  of 
the  energy  in  their  operating 
environment.  If  the  criteria  only 
addressed  brakes  at  a  90%  worn  state, 
the  FAA  would  not  have  properly 
evaluated  the  brake.  Also,  airlines 
routinely  remove  brakes  prior  to  their 
fully  worn  state;  this  is  done  for  the  sake 
of  convenience,  and  for  economic 
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considerations  regarding  dispatch  and 
spares  availability. 

Brake  force  issues  were  not  addressed 
in  this  rulemaking  because  the  FAA 
determined  that  additional  information 
was  necessary  before  proceeding  with 
rulemaking  on  this  subject.  The  FAA 
therefore  made  the  decision  to  continue 
with  the  brake  energy  issue  in  the 
interest  of  public  safety  while  the  issues 
surrounding  brake  force  were  being 
resolved.  The  FAA  may  consider  further 
rulemaking  to  address  the  brake  force 
issues. 

Finally,  the  issue  regarding  probability 
of  occurrence  and  severity  of  the  result, 
proposed  by  the  ALA,  involved  the 
probability  of  the  airplane  conducting 
an  RTO  at  the  maximum  kinetic  energy, 
with  all  brakes  on  the  airplane  being  at 
their  fully  worn  state  and  the  airplane 
departing  the  runway  at  a  relatively  low 
speed  (20  knots  or  less).  The  existing 
regulations  and  design  criteria  require 
that  an  airplane  stop  on  the  runway.  It  is 
unacceptable  to  the  FAA  for  an  airplane 
braking  system  to  be  designed  in  such  a 
manner  or  to  have  standards  that  allow 
an  airplane  to  leave  the  runway  at  any 
speed,  since  obstacles  and  hazards  may 
damage  the  airplane  or  cause  injuries  to 
passengers  and  crew  members. 

Another  commenler  stated  that  rules 
regarding  this  subject  should  be 
promulgated  for  both  U.S.  and  non-U.S. 
airframe  manufacturers.  The  discussion 
in  the  proposed  rule  only  stated  that     « 
U.S.  airframe  manufacturers  had  been 
requested  to  provide  required 
adjustments  in  allowable  wear.  The 
FA.^  responds  by  indicating  that  it  is  the 
intent  of  the  FAA  to  address  all 
airframes  that  have  a  U.S.  Type 
Certificate.  Non-U.S.  airframe 
manufacturers  have  been  providing 
similar  information  and  additional 
rulemaking  may  be  forthcoming  based 
on  the  data  received. 

One  commenter  asked  that  brakes  in 
limited  use,  and  expected  to  decline  in 
usage,  be  exempted  from  the  worn  brake 
standard  imposed  by  the  FAA.  The  FAA 
consideis  it  inappropriate  to  attempt  to 
address  all  brakes  in  this  rulemaking 
action.  However,  the  FAA  will  address 
each  of  these  brakes  on  a  case-by-case 
basis  as  it  is  petitioned  by  the  airframe/ 
brake  manufacturers. 

Another  commenter  requested  that, 
for  the  sake  of  clarity,  the  brake  and 
airframe  manufacturer  part  numbers  be 
identified  in  the  rule.  The  FAA  agrees 
that  these  should  be  included  and  has 
changed  the  final  rule  accordingly. 

One  commenter  asked  that  the 
wording  of  proposed  paragraph  A.  be 
revised  to  indicate  that  the  specified 
limit  is  the  length  of  the  wear  pin  after 
the  brake  is  rebuilt.  The  commenter 


provided  no  justification  for  why  this 
should  be  done.  TTie  FAA  does  not 
COTisider  such  changes  to  the  wording  to 
be  appropriate,  since  operators  use 
different  wear  pin  lengths  and  removal 
criteria  for  various  reasons.  By 
specifying  the  criteria  as  allowable 
wear,  the  rule  still  provides  flexibility 
for  the  operators  while  meeting  its 
intent. 

One  commenter  requested  that  the 
FAA  review  the  relevance  of  the 
requirement  within  the  rule  for 
incorporation  of  maintenance  wear 
limits  that  are  identical  to  values 
already  in  use,  and  currently  in  the 
brake  manufacturers'  component 
maintenance  manuals  and/or  service 
bulletins.  The  commenter  also  asked 
that  the  FAA  consider  other  appropriate 
means  of  accomplishing  the  intent  of 
this  rule,  such  as  utilizing  the  provisions 
of  14  CFR  part  43  to  place  more 
emphasis  on  this  issue,  and  specifying 
that  the  brake  manufacturers' 
component  maintenance  manual  and/or 
service  bulletin  information  control 
brake  overhaul  criteria.  This  would 
provide  for  comprehensive  maintenance 
criteria  to  be  controlled  and  maintained 
for  each  individual  brake  and  airplane 
combination.  The  FAA  disagrees.  The 
FAA  has  determined  that  the  current 
regulations  and  methodology  used  do 
not  require  the  establishment  and 
maintenance  of  wear  limits,  and  that,  as 
a  result,  an  unsafe  condition  exists. 
Under  these  ciromistances,  the  AD 
process  is  the  appropriate  regulatory 
means  for  mandating  corrective  action. 

One  commenter  asked  that  certain 
brakes  be  excluded  from  the  proposal 
since  dynamometer  testing  has  shown 
that  these  brakes  do  not  require  a  wear 
limit  reduction.  The  FAA  disagrees. 
Even  though  no  wear  limit  reduction  is 
necessary,  the  rule  sMll  requires 
operators  to  establish  these  limits  in 
their  FAA-approved  maintenance 
programs.  Further,  should  an  operator 
not  be  utilizing  these  limits,  it  is  critical 
that  their  brakes  be  evaluated  to  ensure 
that  they  are  within  these  limits. 

Another  commenter  objected  to  the 
description  of  the  unsafe  condition  as 
stated  in  the  SUMMARY  section  of  the 
preamble.  This  commenter  contended 
that  there  is  no  change  in  wear  limits 
and  the  loss  of  brake  effectiveness  does 
not  exist  for  certain  brakes.  The 
commenter  also  stated  that,  since  there 
have  been  no  incidents  or  accidents 
involving  Model  757  airplanes  related  to 
this  issue,  the  indication  that  the 
addressed  unsafe  condition  could  lead 
to  "further"  accidents/incidents  is 
inappropriate.  The  FAA  disagrees.  As 
stated  previously,  the  FAA  has 
determined  that  it  is  necessary  to 


require  that  these  wear  limits  be 
mandated  and  their  present  use  verified. 
The  term  "further"  was  used  in  a  generic 
sense,  since  the  FAA  is  dealing  with  this 
issue  on  a  broad  basis. 

One  commenter  stated  that  the  phrase 
"not  properly  defined"  as  used  in  the 
preamble  to  the  Notice  to  describe  the 
current  status  of  brake  wear  limits,  is 
confusing  since  it  could  be  interpreted  to 
apply  to  the  component  maintenance 
manual  or  maintenance  inspection 
program.  The  commenter  asked  that  this 
be  clarified  to  indicate  that  it  only 
applies  to  the  maintenance  inspection 
program.  The  FAA's  intent  in  using  that 
phrase  was  to  communicate  that  brake 
wear  limits  in  the  component 
maintenance  manual  may  not  be 
properly  defined  in  or  incorporated  into 
the  operators'  FAA-approved 
maintenance  programs. 

Another  commenter  expressed 
concern  about  the  difference  between 
the  wear  limits  for  a  specific  brake 
recommended  by  the  manufacturer  in  its 
service  bulletin  and  that  indicated  in  the 
proposed  rule.  Dynamometer  tests 
showed  that  a  2.40-inch  wear  limit  is 
capable  of  absorbing  the  required 
energy,  but  the  service  bulletin  lists  a 
lower  limit  (1.7  inches)  due  to  service 
experience;  future  service  experience 
may  result  in  increases  to  the  wear 
limits.  The  commenter  requested  that 
the  wear  limit  recommended  by  the 
manufacturer  in  the  service  bulletin  be 
included  in  the  rule  in  place  of  the  2.40- 
inch  wear  limit  proposed.  The  FAA 
agrees  and  has  revised  the  final  rule 
accordingly.  This  change  should  not 
increase  wear  limits  already 
recommended  and  theoretically  in  use. 

A  final  commenter  objected  to  the 
statement  that  the  intent  of  the  rule  is, 
"To  prevent  the  loss  of  main  landing 
gear  braking  effectiveness  *  *  *,"  and 
suggested  that  it  be  changed  to,  'To 
assure  that  the  present  level  of  brake 
effectiveness  is  retained  *  *  *"  The 
commenler  stated  that  the  revised 
wording  is  more  accurate  since  the  wear 
limits  currently  being  used  by  affected 
operators  are  not  different  from  those 
specified  in  the  proposed  rule.  The  FAA 
disagrees  that  the  wording  needs  to  be 
changed.  The  FAA  has  determined  that 
the  wear  limits  recommended  may  not 
be  adhered  to  since  no  specific 
requirement  to  do  so  exists.  The  use  of 
the  word  "prevent"  is  appropriate  since 
the  ultimate  intent  of  the  brake  wear 
limits  is  definitely  to  prevent  the  loss  of 
braking  effectiveness. 

TTie  format  of  the  final  rule  has  been 
restructured  to  be  consistent  with  the 
standard  Federal  Register  style. 
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Paragraph  (b)  of  the  final  rule  has 
been  revised  to  specify  the  current 
procedure  for  submitting  requests  for 
approval  of  alternative  method  of 
compliance. 

The  economic  analysis  paragraph 
below,  has  been  revised  to  increase  the 
specified  hourly  labor  rate  from  $40  per 
manhour  (as  was  cited  in  the  preamble 
to  the  Notice)  to  $55  per  manhour.  The 
FAA  has  determined  that  it  is  necessary 
to  increase  this  rate  used  in  calculating 
the  cost  impact  associated  with  AD 
activity  to  account  for  various 
inflationary  costs  in  the  airline  industry. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  rule. 

There  are  approximately  151  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  111  airplanes  of  U.S. 
registry  and  8  operators  will  be  affected 
by  this  AD.  Although  the  rule  would 
require  the  incorporation  of  maximum 
brake  wear  limits  into  the  FAA- 
approved  maintenance  inspection 
program,  no  inspection  action  or  part 
replacement  costs  are  involved. 


However,  it  is  estimated  that  it  will 
require  20  manhours  per  operator,  at  an 
average  labor  cost  of  $55  per  manhour. 
to  incorporate  the  requirement  into  an 
operator's  FAA-approved  maintenance 
inspection  program.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$8,800. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Ant«n<ted] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-09.  Boeing:  Amendment  39-8012. 
Docket  No.  9O-NM-205-AD. 

Applicability:  Model  757  series  airplanes 
equipped  witli  brake  part  numbers  (P/N) 
identified  in  paragraph  (a)  of  this  AD, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished.  To  prevent  the  loss 
of  main  landing  gear  braking  effectiveness, 
accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  incorporate  the  maximum  brake 
wear  limits,  shown  below,  into  the  FAA- 
approved  maintenance  inspection  program. 


Brake  Mfr. 

Brake  P/N 

BoelrtgP/N 

Max.  wear  limit 

Dunlop _ 

AHA130» 
AHA  1637 
AHA  1676 
AHA  1683 
AHA  1684 
2-1510 

S160N020-1 

S160N020-S 

S160N020-7 

S160N020-6 

S160N02O-14 

S160N020-11 

2.46  inches. 

Duntop 

Dunlop 

2.4eir>ches. 
2.46  inches. 

Duolop 

Dunlop 

^46  inches. 
^80  inches. 

BF  Goodrich 

1.70  inches. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  (39-8012.  AD  91-18-09) 
becomes  effective  November  12, 1991. 


Issued  in  Renton.  Washington,  on 
September  28, 1991. 
Darrell  M.  Pedenoo, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-24458  Filed  10-9-91:  8:45  am] 

BHXINQ  CODE  4«10-IS-M 


14  CFR  Part  39 

[Docket  No.  90-NM-206-At>;  Amdt.  39- 
8013;  AD  91-16-101 

AJrworttilness  Directives;  Boeing 
Modet  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


applicable  to  all  Boeing  Model  767  series 
airplanes,  which  requires  that  landing 
gear  brake  wear  limits  be  incorporated 
into  the  FAA-approved  maintenance 
inspection  program.  This  amendment  is 
prompted  by  an  accident  in  which  a 
transport  category  airplane  executed  a 
rejected  takeoff  (RTO)  and  was  unable 
to  stop  on  the  runway.  An  investigation 
revealed  that  8  out  of  10  brakes  on  the 
airplane  were  at  or  near  the  maximum 
allowable  wear  limits  before  the  RTO 
and  were  unable  to  absorb  the  required 
RTO  energy,  thus  contributing  to  the 
accident  This  condition,  if  not 
corrected,  could  result  in  loss  of  brake 
effectiveness  during  a  high  energy  RTO 
and  cause  further  incidents/accidents. 

EFFECTIVE  date:  November  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  M.  Herron,  Seattle  Aircraft 
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Certificatian  OfHce,  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  227-2672.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-405a 
SUPMfMENTARY  INFOfttlATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regolations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  767  series  airplanes, 
which  requires  that  landing  gear  brake 
wear  limits  be  incorporated  into  the 
FAA-approved  maintenance  inspection 
program,  was  published  in  the  Federal 
Register  on  December  18, 1990  (55  FR 
51916). 

Interested  persons  have  been  afforded 
an  opportonity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  disagreed  with  the 
standard  that  the  FAA  imposed 
regarding  the  allowance  of  thrust 
reverser  credit  in  the  calculation  of  the 
energy  the  brake  must  absorb  in  its 
worn  state:  this  commenter  asked  that 
the  allowable  wear  limits  be  adjusted  to 
reflect  no  credit  for  thrust  reversers.  The 
commenter's  reason  for  objecting  was 
that  the  FAA  would  be  unable  to  assure 
that  brakes  worn  to  the  maximum 
allowable  limit  are  capable  of  absorbing 
the  additional  energy  if  thrust  reversers 
are  not  used  or  inoperable.  The  FAA 
concurs  in  part  with  the  commenter.  If 
thrust  reversers  are  unavailable,  it  is 
possible  that  the  brakes  will  not  be  able 
to  absorb  the  energy  of  a  maximum 
kinetic  energy  RTO  on  a  dry  runway, 
field-length  limited  takeoff,  with  all  the 
brakes  at  their  maximimi  wear  state. 
However,  the  FAA  does  not  concur  that 
the  wear  limit  should  be  based  on  the 
absence  of  thrust  reversers.  A  number  of 
factors  exist  which,  when  considered, 
provide  an  acceptable  level  of  safety 
without  further  reducing  allowable 
brake  wear  through  eliminating  the 
effect  of  thrust  reversers.  Maximum 
ener^  RTO's  are  a  relatively  rare  event 
Further,  it  is  rare  for  airplanes  to  be 
operating  with  all  brakes  worn  to  their 
limit  In  addition,  thrust  reversers  will  in 
almost  all  cases  be  used  because  fUght 
crews  are  trained  to  apply  them  when 
bringing  the  airplane  to  a  stop, 
especially  during  an  RTO.  It  shotdd  be 
noted  that  the  energy  credit  allowed  for 
thrust  reversers  for  the  purposes  of  this 
AD  is  based  on  loss  of  an  engine  and  its 
attendant  thrust  reverser.  and  loss  of  an 
engine  is  not  the  only  reason  for 
rejecting  a  takeoff.  Additionally,  there  is 
usually  more  rnnwey  distance  available 
than  the  minimum  allowable  under  die 


operating  rules,  which  provides  some 
stopping  performanoe  margin  during  an 
RTO.  When  all  these  factors  are 
considered,  sufficient  conservatism  is 
present  to  offset  the  added  costs 
associated  with  Hmiting  brake  wear 
based  on  the  absence  of  thrust 
reversers. 

Another  commenter  asked  that  the 
rule  be  withdrawn  since  there  have  been 
Qo  accidents/ incidents  on  the  Model 
767,  and  the  possibility  of  having  all 
brakes  on  the  airplane  being  near  the 
fully  worn  state  at  the  same  time  is 
extremely  remote.  The  FAA  disagrees. 
This  type  of  event  has  occurred  on  a 
transport  airplane  in  8er\'ice.  Further,  in 
light  of  recent  data,  new  methodologies 
were  developed  and  used  to  determine 
brake  wear  limits  which,  in  some  cases, 
are  di^erent  from  those  currently  used. 
The  FAA  has  determined  that  these 
hmits  provide  a  more  appropriate  level 
of  safety  which  more  realistically 
reflects  actual  airplane  usage  than  those 
currently  recommended  Also,  the 
existing  wear  limits  may  not  be  adhered 
to  since  they  currently  are  not  mandated 
by  the  FAA;  as  described  in  the 
preamble  to  the  Notice,  this  could  result 
in  an  unsafe  condition. 

One  commenter  asked  that  the 
SUMMARY  section  of  the  preamble  to 
the  rule  be  revised  to  state  that  the 
accident  occurred  on  a  Model  DC-10. 
The  commenter  objected  to  the 
implication  that  all  transport  category 
airplanes  are  unsafe  with  current  brake 
wear  limits.  The  commenter  considers 
diat  currently-configured  brakes  are 
safe,  due  to  the  current  Federal  Aviation 
Regulations  requirements,  air&ame/ 
brake  manufacturer  standards,  and 
airline  operation/maintenance  practices. 
The  FAA  disagrees.  The  FAA  has 
determined  that  the  regulations  do  not 
adequately  address  the  actual  brake 
operating  environment.  Brakes  do  wear, 
and  it  is  unrealistic  to  use  a  new  brake 
to  test  the  worst  case  RTO  scenario. 
Therefore,  the  FAA  has  developed  a 
standard,  with  input  from  the  Aerospace 
Industries  Association  (AIA).  to  address 
this  issue.  Some  brakes  have 
demonstrated  that  they  meet  this 
standard;  others  have  not  and  dieir 
maximum  allowable  wear  limit  has  been 
reduced  accordingly. 

One  commenter  asked  that  the  phrase 
"high  eaagy  RTO,"  as  used  in  the 
description  of  the  addressed  imsafe 
condition,  be  changed  to  "maximum 
energy  RTO."  The  commenter  considers 
the  use  of  the  term  "high  energy"  to  be 
misleading  since  most  airlines  consider 
"high  enei;gy"  to  mean  sufficient  energy 
to  meh  the  wheel  fuse  plugs;  "maximum 
energy,"  as  listed  in  the  flight  manual  is 


typically  much  greater  than  the  fuse  plug 
energy.  The  FAA  disagrees.  The  term 
"high  energy"  was  used  merely  in  a 
generic  sense.  "Maximum  energy"  Is  the 
highest  energy  demonstrated  to  the  FAA 
for  certification.  The  term  "high  energy" 
was  used  In  the  description  because  it 
was  unknown  at  what  energy  the  brake 
may  comply  with  the  worn  brake 
standard.  The  term  "high  energy"  Is 
inclusive  of  "maximum  energy." 

This  commenter  also  objected  to  the 
phrase  "•  *  *  and  cause  further 
incidents/accidents,"  as  used  in  the 
description  of  the  addressed  unsafe 
condition.  The  commenter  suggested 
that  it  be  changed  to  "*  *  *  and  cause 
an  incident  or  accident"  since  the 
Boeing  Model  767  has  not  been  involved 
in  any  previous  Incident  or  accident 
related  to  the  identified  unsafe 
condition.  The  FAA  disagrees  that  a 
change  is  necessary.  The  term  "further" 
is  used  in  that  description  only  In  a 
generic  sense.  The  FAA  considers  the 
potential  for  the  unsafe  condition  to 
exist  on  all  transport  airplanes;  this 
rulemaking  action  is  one  of  several  that 
is  addressing  it  on  a  broad  basis. 

One  commenter  contended  that  the 
period  for  public  comment  provided  for 
this  action  was  too  short:  this 
commenter  indicated  that  only  23 
workii^  days  were  actually  available 
for  compiling  comments.  The  FAA  notes 
that  the  Notice  was  published  in  the 
Federal  Register  on  December  18, 1990; 
the  period  for  public  comment  closed  on 
February  1, 1991.  This  time  span 
encompassed  a  total  of  six  weeks, 
which  is  the  normal  amount  of  time 
usually  provided  for  public  comment  to 
anyNPRM. 

A  commenter  also  asked  that  the 
"Discussion"  section  of  the  proposal  be 
clarified  since  it  gives  the  impression 
that  something  was  wrong  with  the 
Model  DC-IQ  brake  pistons;  there  was 
nothing  wrong  with  the  pistons.  The 
FAA  agrees  that  there  was  nothing 
wrong  with  the  pistons  in  the  brake 
assemblies;  the  O-ring  was  damaged  as  a 
result  of  the  pistons  being  over-extended 
due  to  excessive  brake  wear. 

A  commenter  asked  the  FAA  to  justify 
why  It  did  not  incorporate  certain  key 
items  recommended  by  the  AIA.  Hie 
commenter  asked  why  the  FAA: 

1.  Used  100%  worn  brakes  when  AIA 
demonstrated  that  airlines  generally 
remove  brakes  prior  to  100%  wear  and 
the  extremely  remote  probability  that  all 
brakes  on  the  airplane  would  be  at  the 
fully  worn  state  when  a  maximum 
energy  RTO  is  conducted 

2.  Did  not  address  brake  force 
(stopping  distance)  when  AIA  guidelines 
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dealt  wHh  brake  farce  aad  tKe  energy 
and  force  issues  are  interdependent. 

3.  Did  not  consider  the  probability  of 
occurrence  and  severity  of  the  resuh  in 
establishing  these  requirements. 

The  FAA  required  a  demonstratiofl  of 
100%  woro  brakes  because  the 
regulatory  and  design  intent  is  that 
braket  be  capable  of  absorbing  100%  of 
the  energy  in  their  operating 
environment.  If  the  criteria  only 
addressed  brakes  at  a  90%  worn  state, 
the  FAA  would  not  have  properly 
evaluated  the  brake.  Also,  airlines 
routinely  remove  brakes  prior  to  their 
fuHy  worn  state;  this  is  done  for  the  sake 
of  convenience,  and  for  ecoaomic 
considerataoQS  regarding  dispatch  and 
spares  availability. 

Brake  force  issues  were  not  addressed 
in  this  rulemaking  because  the  FAA 
determined  thai  additional  information 
was  necessary  before  proceeding  with . 
rulemaking  on  this  subject.  The  FAA 
therefcrre  made  the  decision  to  continue 
with  the  brake  energy  issue  in  the 
interest  of  public  safety  while  the  issues 
surroimding  brake  force  were  being 
resolved.  The  FAA  may  consider  further 
rulemaking  to  address  the  brake  force 
issues. 

Finally,  Ae  issue  regarding  probabiUfy 
of  occurrence  and  severity  of  the  result 
proposed  by  the  AIA.  involved  the 
probability  of  the  airplane  conducting 
an  RTO  at  the  maximum  kinetic  energy, 
all  brakes  on  the  airplane  being  at  their 
fully  worn  state,  and  the  airplane 
departing  the  runway  at  a  relatively  low 
speed  (20  knots  or  less).  The  existing 
regulations  and  design  criteria  require 
that  an  airplane  stop  on  the  runway.  It  is 
unacceptable  to  the  FAA  for  an  airplane 
braking  system  to  be  designed  in  such  a 
manner  or  to  have  standards  that  allow 
an  airplane  to  leave  the  rvmway  at  any 
speed,  since  obstacles  and  hazards  may 
damage  the  airplane  or  cause  injuries  to 
passengers  or  crew  members. 

Another  commenter  stated  that  rules 
regarding  this  subject  should  be 
promulgated  for  both  U.S.  and  non-U.S. 
airframe  manufactiirers.  The  discussion 
in  the  proposed  rule  only  stated  that 
U.S.  airframe  manufacturers  had  been 
requested  to  provide  required 
adjustments  in  allowable  wear.  It  is  the 
intent  of  the  FAA  to  address  all 
airframes  that  have  a  VS.  Type 
Certificate.  Non-U5.  airframe 
manufacturers  have  been  providing 
similar  information  and  additional 
rulemaking  may  be  forthcoming  based 
on  the  data  received. 

One  commenter  asked  that  brakes  in    . 
limited  use,  and  expected  to  decline  in 
usage,  be  exempted  from  the  worn  brake 
standard  imposed  by  the  FAA.  The  FAA 
considers  it  inappropriate  to  attempt  to 


address  alJ  brakes  in  this  rulemaking 
action.  However,  the  FAA  will  address 
eadi  of  these  brakes  od  a  case-by-case 
basis  as  it  is  petitioned  by  the  airframe/ 
brake  manufacturers. 

Anotfier  commenter  requested  that 
brake  and  airframe  manufacturer  part 
numbers  be  identified  in  the  rule.  The 
FAA  agrees  that  these  should  be 
included  and  has  changed  ^e  final  rule 
accordingly. 

One  commenter  a^ed  Aat  fte 
wording  of  proposed  paragraph  A.  be 
rewarded  to  indicate  that  the  specified 
limit  is  the  length  of  the  wear  pin  after 
the  brake  is  rebuilt  The  commenter 
provided  no  justification  for  why  this 
should  be  done.  Tte  FAA  does  not 
consider  changing  the  wording  to  be 
appropriate,  since  operators  use 
different  wear  pin  lengths  and  removal 
criteria  iai  various  reasons.  By 
specifying  the  criteria  as  allowable 
wear,  the  rule  still  provides  flexibility 
for  the  operators  while  meeting  its 
intent. 

One  commenter  requested  that  the 
FAA  review  the  relevance  of  the 
requirement  within  the  rule  for 
incorporation  of  maintenance  wear 
limits  that  are  identical  to  values 
already  in  use.  and  currently  in  the 
brake  manufacturers'  component 
maintenance  manuals  and/ or  service 
bulletins.  The  commenter  also  asked 
that  the  FAA  consider  other  appropriate 
means  of  accomplishing  the  intent  of 
this  rule,  such  as  utilizing  the  provisions 
of  part  43  of  the  Federal  Aviation 
Regulations  ("Maintenance,  Preventive 
Maintenance,  Rebuilding,  and 
Alteration")  to  place  more  emphasis  on 
this  issue,  and  specifying  that  the  brake 
manufacturers*  component  maintenance 
manual  and/or  service  bulletin 
information  control  brake  overhaul 
criteria.  This  would  provide  for 
comprehensive  maintenance  criteria  to 
be  controlled  and  maintained  for  each 
individual  brake  and  airplane 
combination.  The  FAA  disagrees.  The 
FAA  has  determined  that  the  current 
regulations  and  methodology  used  do 
not  require  the  establishment  and 
maintenance  of  wear  limits  and  that,  as 
a  result,  an  unsafe  condition  exists. 
Under  these  circumstances,  the  AD 
process  is  the  appropriate  regulatory 
means  for  mandating  corrective  action. 

A  commenter  asked  that  the  term 
"certain"  (Boeing  Model  767  series 
airplanes),  as  used  in  \he  SUMMARY 
section  to  describe  the  applicability  of 
the  rule,  be  changed  to  "all"  since  the 
rule  addresses  all  Model  767  brakes;  the 
term  "certain"  implies  that  not  all  Model 
767  brakes  are  addressed.  The  FAA 
concurs.  The  term  "certain"  has  been 


deleted  froB  the  preamble  of  this  final 
rule  and  replaced  witii  the  word  "ail" 

One  commenter  asked  tkat  oert^n 
brakes  be  excluded  from  the  proposal 
since  dynamometer  testing  has  shown 
that  these  brakes  do  not  require  a  wear 
limit  reduction.  The  FAA  disagrees. 
Even  though  no  wear  limit  redaction  is 
necessary,  the  rule  still  requires 
operators  to  establish  these  limits  in 
their  FAA-approved  maintenance 
program.  Further,  should  an  operator  not 
be  utilizing  these  limits,  it  is  critical  that 
their  brakes  be  evaluated  to  assure  that 
they  are  within  these  limits. 

Another  commenter  objected  to  the 
description  of  the  unsafe  condition  as 
stated  in  the  summary  section  of  the 
preamble.  This  commenter  contended 
that  there  is  no  change  in  wear  limits, 
and  the  loss  of  brake  effectiveness  does 
not  exist  for  certain  brakes.  The 
commenter  also  stated  that  since  there 
have  been  no  incidents  or  accidents 
involving  Model  767  airplanes  related  to 
this  issue,  the  indication  that  the 
addressed  unsafe  condition  could  lead 
to  further  accidents/incidents  is 
inappropriate.  The  FAA  disagrees.  As 
stated  previously,  the  FAA  has 
determined  that  it  is  necessary  to 
require  that  these  wear  limits  be 
mandated  and  their  present  use  verified. 
TTie  term  "further"  was  used  in  a  generic 
sense,  since  the  FAA  is  deaUng  with  this 
issue  on  a  broad  basis. 

One  commenter  stated  that  the  phrase 
"not  properly  detmed."  as  used  in  the 
preamble  to  the  Notice  to  describe  the 
current  status  of  brake  wear  limits,  is 
confusing  since  it  could  be  interpreted  to 
apply  to  the  component  maintenance 
manual  or  maintenance  inspection 
program.  The  commenter  asked  that  this 
be  clarified  to  indicate  that  it  only 
applies  to  the  maintenance  inspection 
program.  The  FAA's  intent  in  using  that 
phrase  was  to  commiuiicate  tb^t  brake 
wear  limits  in  the  component 
maintenance  manual  may  not  be 
properly  defined  in  or  incorporated  into 
the  operators'  FAA-approved 
maintenance  programs. 

A  commenter  stated  that  the  note  in 
the  preamble  to  the  Notice  regarding 
dynamometer  tests  "yet  to  be 
completed"  is  no  longer  applicable; 
those  tests  are  now  complete  aod  the 
brake  wear  Umits  have  been  verified. 
The  FAA  agrees. 

Another  commenter  expressed 
concern  about  the  difference  between 
the  wear  limits  for  two  speciHc  brakes 
currently  specified  in  the  component 
maintenance  manual  and  those 
specified  in  the  proposed  rule. 
Dynaaiometer  tests  showed  that  a  2.97- 
inch  wear  limit  is  capable  of  absorbing 
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the  required  energy,  but  the  component 
maintenance  manual  lists  lower  Hmits 
(2.56  and  2.90  inches)  due  to  service 
experience;  future  service  experience 
may  result  in  increases  to  the  wear 
limits.  The  commenter  requested  that 
the  wear  limits  for  these  two  brakes 
currently  in  the  component  maintenance 
manual  be  included  in  the  rule  in  place 
of  the  2.97-inch  wear  Hmit  proposed.  The 
FAA  agrees  and  has  revised  the  final 
rule  accordingly.  This  change  should  not 
increase  wear  hmits  already 
recommended  and  theoretically  in  use. 

A  final  commenter  objected  to  the 
statement  that  the  intent  of  the  rule  is, 
"To  prevent  the  loss  of  main  landing 
gear  braking  effectiveness  *  *  *,"  and 
suggested  that  it  be  changed  to,  "To 
assure  that  the  present  level  of  brake 
effectiveness  is  retained  *  •  *"  The 
commenter  stated  that  the  revised 
wording  is  more  accurate  since  the  wear 
limits  currendy  being  used  by  affected 
operators  are  not  different  from  those 
specified  in  the  proposed  rule.  The  FAA 
disagrees  that  the  wording  needs  to  be 
changed.  The  FAA  has  determined  that 
the  wear  limits  reconunended  may  not 
be  adhered  to  since  no  specific 
requirement  to  do  so  exists.  The  use  of 
the  word  "prevent"  is  appropriate  since 
the  ultimate  intent  of  the  brake  wear 
limits  is  definitely  to  prevent  the  loss  of 
braking  e^ectiveness. 

The  format  of  the  final  rule  has  been 
restructured  to  be  consistent  with  the 
standard  Federal  Register  style. 

Paragraph  (b)  of  the  final  rule  has 
been  revised  to  specify  the  current 
procedure  for  submitting  requests  for 
approval  of  alternative  method  of 
compliance. 

The  economic  analysis  paragraph 
below,  has  been  revised  to  increase  the 
specified  hourly  rate  from  $40  per 
manhour  (as  was  cited  in  the  preamble 
to  the  Notice)  to  $55  per  manhour.  The 
FAA  has  determined  that  it  is  necessary 
to  increase  this  rate  used  in  calculating 
the  cost  impact  associated  with  AD 
activity  to  account  for  various 
inflationary  costs  in  the  airline  industry. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  rule. 

There  are  approximately  317  Model 
787  series  airplanes  of  the  affected 
design  in  the  worldwide  fieet.  It  is 
estimated  that  115  airplanes  of  U.S. 
registry  and  7  U.S.  operators  will  be 
affected  by  this  AD.  Although  the  rule 


will  require  the  incorporation  of 
maximum  brake  wear  limits  into  the 
FAA-approved  maintenance  inspection 
program,  no  other  action,  inspection,  or 
part  replacement  costs  are  involved. 
However,  it  is  estimated  that  it  will 
require  20  manhours,  at  an  average 
labor  cost  of  $55  per  manhour,  for  each 
operator  to  incorporate  the  requirement 
into  its  FAA-approved  maintenance 
inspection  program.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$7,700  (or  $1,100  per  operator). 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substanfial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-10.  Boeing:  Amendment  39-8013. 
Docket  No.  90-NM-206-AD. 
Applicability:  Model  767  series  airplanes 
equipped  with  brake  part  numbers  (P/N) 


identified  in  paragraph  (a)  of  this  AD, 
certincated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished.  To  prevent  the  loss 
of  main  landing  gear  braking  effectiveness, 
accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  incorporate  the  maximum  brake 
wear  limits,  shown  below,  into  the  FAA- 
approved  maintenance  inspection  program. 


Brake 

Maximum 

manufac- 

Brake  P/N 

Boeing  P/N 

wear  hnttt 

turor 

(inches) 

Bendix 

2607092-1 

S160T200-12 

2.15 

Bendix 

2607092-2 

S160T200-13 

2.15 

Bendix 

2607092-3 

S160T200-14 

2.15 

Bendix 

2607092-4 

S160T200-15 

2.15 

Bendix 

2608812-4 

S160T300-12 

2.56 

Bendix 

2608812-6 

S160T300-14 

2.90 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  (39-8013,  AD  91-18-10) 
becomes  effective  November  12, 1991. 

Issued  in  Renton,  Washington,  on 
September  28, 1991. 
Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-24459  Filed  10-9-91:  8:45  am) 

MLUNQ  COOC  4910-13-11 


14  CFR  Part  39 

[Docket  No.  90-NM-203-AD;  Amdt 
39-8010;  AD  91-18-07] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  requires  that  all 
landing  gear  brakes  be  inspected  for 
wear  and  replaced  if  the  wear  limits 
prescribed  in  this  amendment  are  not 
met,  and  that  the  new  wear  limits  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program.  This 
amendment  is  prompted  by  an  accident 
in  which  a  transport  category  airplane 
executed  a  rejected  takeoff  (RTO)  and 
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was  unable  to  stop  on  the  runway.  An 
investigation  revealed  that  8  out  of  10 
brakes  on  the  airplane  were  near  the 
maximum  allowable  wear  limits  before 
the  RTO  and  were  unable  to  absorb  the 
required  RTO  energy,  thus  contributing 
to  the  accident.  This  condition,  if  not 
corrected,  could  result  in  loss  of  brake 
effectiveness  during  a  high  energy  RTO 
and  cause  further  tnddents/accidests. 
EFFECTIVE  DATE  November  12, 1991. 
ADOfVESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124;  B.F.  Goodrich  Aerospace,  Aircraft 
Wheels  and  Brakes,  P.O.  Box  340,  Troy, 
Ohio  45373;  and  Allied-Signal 
Aerospace  Company,  Bendix  Wheels 
and  Brakes  Division,  South  Bend, 
Indiana  48628.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  M.  Herron,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  227-2672.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Boeing  Model  727  scries 
airplanes,  which  requires  that  all 
landing  gear  brakes  be  inspected  for 
wear  and  replaced  if  the  wear  limits 
prescribed  in  this  amendment  are  not 
met,  and  that  new  wear  limits  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program,  was 
published  in  the  Federal  Register  on 
December  18. 1990  (55  FR  51919). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  stated  that  part 
number  "2-1147-"  referenced  in  the 
preamble  of  the  proposed  rule  as 
published  in  the  Federal  Register  should 
have  been  "2-1190."  The  FAA  concurs 
that  a  typographical  error  was  made. 
However,  the  part  number  was  correct 
in  the  body  of  the  proposed  rule. 

Several  commenters  asked  that 
certain  service  bulletins  recently 
released  by  the  brake  manufacturers  be 
referenced  in  the  rule  as  alternative 
methods  of  compliance.  The  FAA  has 
reviewed  and  approved  B.F.  Goodrich 
Service  Biil  etins  2-1147-32-13  and 


2-1190-32-13,  both  dated  December  21. 
1990;  and  Bendix  Service  Bulletin  No. 
2601182-32-014,  dated  January  30. 1991; 
which  describe  how  to  overiiaul  the 
brakes  and  determine  allowable  wear. 
The  final  rule  has  been  revised  to  allow 
use  of  the  procedxires  specified  in  these 
service  bulletins  as  alternative  methods 
(rf  compliance.  The  FAA  has  determined 
that  by  utilizing  the  service  buUetins.  the 
brake  conBguratians  will  meet  the 
standard  proposed  by  the  FAA  and  will 
lessen  the  economic  burden  on  the 
operators. 

One  commenter  asked  that  the  service 
bulletins  mentioned  previously  not  be 
included  in  the  rule  and  that  individuals 
request  their  use  through  the 
"alternative  method  of  compliance" 
provisions  of  the  rule.  The  FAA 
disagrees.  The  commenter  has  the 
option  of  utilizing  that  means  if  he  so 
chooses,  and  the  rule  provides  it  as  an 
option. 

Another  commenter  disagreed  with 
the  standard  that  the  FAA  imposed 
regarding  the  allowance  of  thrust 
reverser  credit  in  the  calculation  of  the 
energy  that  the  brake  must  absorb  in  its 
worn  state;  this  commenter  asked  that 
the  allowable  wear  limits  be  adjusted  to 
reflect  no  credit  for  thrust  reversers.  The 
commenter's  reason  for  objecting  was 
that  the  FAA  would  be  unable  to  assure 
that  brakes  worn  to  the  maximum 
allowable  limit  are  capable  of  absorbing 
the  additional  energy  if  thrust  reversers 
are  not  used  or  are  inoperable.  The  FAA 
concurs  in  part  with  the  commenter.  If 
thrust  reversers  are  unavailable,  it  is 
possible  that  the  brakes  will  not  be  able 
to  absorb  the  energy  of  a  maximum 
kinetic  energy  RTO  on  a  dry  runway, 
field-length  limited  takeoff,  with  all  the 
brakes  at  their  maximum  wear  state. 
However,  the  FAA  does  not  concur  that 
the  wear  limit  should  be  based  on  the 
absence  of  thrust  reversers.  A  number  of 
factors  exist  which,  when  considered, 
provide  an  acceptable  level  of  safety 
without  further  reducing  allowable 
brake  wear  through  eliminating  the 
effect  of  thrust  reversers.  Maximum 
energy  RTO's  are  a  relatively  rare  event. 
Further,  it  is  rare  for  airplanes  to  be 
operating  with  all  brakes  worn  to  their 
limit.  In  addition,  thrust  reversers  will  in 
almost  all  cases  be  used  because  flight 
crews  are  trained  to  apply  them  when 
bringing  the  airplane  to  a  stop, 
especially  during  an  RTO.  It  should  also 
be  noted  that  the  energy  credit  allowed 
for  thrust  reversers  for  the  purposes  of 
this  AD  is  based  on  loss  of  an  engine 
and  its  attendant  thrust  reverser,  and 
loss  of  an  engine  is  not  the  only  reason 
for  rejecting  a  takeoff.  Also,  there  is 
usually  more  runway  distance  available 
than  the  minimum  allowable  under  the 


operating  rules,  which  provides  some 
stopping  performance  margin  during  an 
RTO.  When  all  these  factors  are 
considered,  sufficient  conservatism  is 
present  to  offset  the  added  costs 
associated  with  limiting  brake  wear 
based  on  the  absence  of  thrust 
reversers. 

Several  commenters  stated  that  the 
economic  impact  was  underestimated. 
One  of  the  commenters  requested  that 
the  economic  analysis  include  recurring 
costs,  since  brakes  are  consumables. 
The  FAA  disagrees.  Historically, 
recurring  costs  due  to  consumables  have 
not  been  included  in  economic  analyses 
of  AD  rulemaking.  The  cost  of  replacing 
brakes  is  considered  to  be  the  same  as 
or  similar  to  the  increased  cost  in  a  part 
that  is  routinely  replaced,  or  increased 
costs  of  fuel.  The  estimates  used  in  the 
proposed  rule  are  those  direct  costs 
associated  with  the  initial  compUance 
with  the  AD. 

Commenters  also  requested  that  the 
compriiance  time  be  increased  from  the 
proposed  180  days  to  250  or  280  days, 
since  accomplishment  within  180  days 
would  require  operators  to  schedule 
special  brake  removals  at  considerable 
expense.  The  FAA  disagrees.  Brakes  are 
not  removed  at  regularly  scheduled 
intervals  now,  but  are  continually 
inspected  and  removed  when  at  or  near 
their  allowable  wear  limit.  Over  the  180- 
day  compliance  period,  operators  could 
replace  brakes  with  brakes  from  spares 
that  are  configured  to  the  new  allowable 
wear  limit;  diis  would  limit  the  large 
number  of  brakes  needing  to  be  replaced 
at  the  end  of  the  180-day  compliance 
period.  Further,  if  the  original  allowable 
wear  limit  used  and  the  length  of  wear 
pin  is  known,  cutting  the  wear  pin 
indicator  to  a  different  length  may  be  all 
that  is  needed;  this  could  be  done  on  the 
airplane.  Therefore,  the  FAA  has 
determined  that  the  increase  in  cost 
associated  with  a  180-day  compliance 
time  is  mitigated  by  the  increase  in 
safety  to  the  flying  public  and  the  rule  is 
adopted  with  the  compliance  time 
proposed. 

Another  commenter  asked  that  the 
wording  of  the  rule  be  changed  to 
eliminate  the  potential  misinterpretation 
that  the  brake  must  be  removed  if  the 
wear  pin  is  below  the  applicable  1.6  or 
1.7  inch  allowable  wear  dimension.  The 
commenter  stated  that  this  should  be 
clarified,  since  the  dimension  represents 
the  total  usable  lining  thickness  on  an 
overhauled  brake  and,  as  such,  should 
be  specified  differently  than  proposed. 
The  FAA  disagrees.  The  FAA  has 
determined  that  any  brake  found  to  be 
at  or  below  the  allowable  wear  limit,  as 
specified  in  the  proposal,  will  not 
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perform  its  intended  function  throughout 
the  full  braking  regime  of  an  RTO 
conducted  at  or  near  the  maximum 
kinetic  energy  capacity  of  the  brake.  In 
some  flight  manuals  there  is  a 
performance  decrement  when  airplanes 
are  dispatched  with  a  brake  inoperative, 
since  accelerate-stop  performance  is 
affected.  In  a  similar  manner,  one  brake 
worn  beyond  the  limit  specified  in  the 
proposal  may  result  in  decreased 
stopping  performance.  Therefore, 
conducting  continued  flights  with  one  or 
more  brakes  below  this  limit  will  result 
in  potential  unsafe  conditions. 
Misinterpretation  is  considered  unlikely 
since  the  rule  is  specific;  a  brake  found 
below  these  limits  when  inspected  for 
compliance  with  this  rule  must  be 
replaced  prior  to  further  flight. 

Several  commenters  asked  that  the 
rule  be  withdrawn  since  there  have  been 
no  accidents/incidents  on  the  Model 
727,  and  the  possibility  of  having  all 
brakes  on  the  airplane  being  near  the 
fully  worn  state  at  the  same  time  is 
extremely  remote.  The  FAA  disagrees. 
This  type  of  event  has  occurred  on  a 
transport  airplane  in  service.  Further,  in 
light  of  recent  data,  new  methodologies 
were  developed  and  used  to  determine 
brake  wear  limits  which,  in  some  cases, 
are  different  from  those  currently  used. 
The  FAA  has  determined  that  these 
limits  provide  a  more  appropriate  level 
of  safety  which  more  realistically 
reflects  actual  airplane  usage  than  those 
currently  recommended.  Also,  the 
existing  wear  limits  may  not  be  adhered 
to  since  they  currently  are  not  mandated 
by  the  FAA;  as  described  in  the 
preamble  to  the  Notice,  this  could  result 
in  an  unsafe  condition. 

One  other  commenter  asked  that  the 
FAA  include  brake  wear  limits  for  the 
Bendix  brake  fitted  with  NASCO  brake 
rotors  (STC  SA3948NM).  The  FAA 
agrees  that  the  Bendix  brake  fitted  with 
NASCO  rotors  does  need  to  be 
addressed.  Bendix  brakes  equipped  with 
NASCO  rotors  are  a  modified  brake. 
Because  the  brake  has  been  modified,  it 
may  or  may  not  meet  the  allowable 
wear  limits  specified  in  this  rulemaking 
activity.  The  FAA  may  consider  further 
rulemaking  to  address  Bendix  brakes 
modified  in  accordance  with  STC 
SA3948NM. 

One  commenter  requested  that  the 
rule  be  changed  to  require  that  brakes 
with  different  wear  stack  configurations 
be  identified  with  different  assembly 
part  numbers,  rather  than  placards  or 
tags,  as  the  means  of  showing 
compliance  with  the  rule.  The 
commenter  did  not  provide  any  reason 
for  wanting  the  change,  however.  The 
FAA  disagrees.  The  potential  benefits,  if 


any,  do  not  justify  the  costs  and  logistics 
associated  with  part  number  changes. 

Another  commenter  asked  that  Bendix 
brake  assembly  part  number  2601182-5 
be  included  in  the  rule  since  the 
commenter  uses  that  assembly  on  its 
fleet  of  affected  airplanes.  The  FAA 
does  not  consider  it  appropriate  to 
address  that  assembly  at  this  time.  The 
FAA  may  include  this  assembly  in 
future  rulemaking,  but  only  after  tests 
and  analyses  for  that  brake  assembly 
have  been  completed. 

One  commenter  asked  that  the 
SUMMARY  section  of  the  preamble  to  the 
rule  be  revised  to  state  that  the  accident 
occurred  on  a  Model  DC-10.  The 
commenter  objected  to  the  implication 
that  all  transport  category  airplanes  are 
unsafe  with  current  brake  wear  limits. 
The  commenter  considers  that  currently- 
configured  brakes  are  safe,  due  to  the 
current  Federal  Aviation  Regulations 
requirements,  airframe/brake 
manufacturer  standards,  and  airline 
operation/maintenance  practices.  The 
FAA  disagrees.  The  FAA  has 
determined  that  the  regulations  do  not 
adequately  address  the  actual  brake 
operating  environment.  Brakes  do  wear, 
and  it  is  unrealistic  to  use  a  new  brake 
to  test  the  worst  case  RTO  scenario. 
Therefore,  the  FAA  has  developed  a 
standard,  with  input  from  the  Aerospace 
Industries  Association  (AIA),  to  address 
this  issue.  Some  brakes  have 
demonstrated  that  they  meet  this 
standard;  others  have  not,  and  their 
maximum  allowable  wear  limit  has  been 
reduced  accordingly. 

One  commenter  asked  that  the  phrase 
"high  energy  RTO,"  as  used  in  the 
description  of  the  addressed  unsafe 
condition,  be  changed  to  "maximum 
energy  RTO."  The  commenter  considers 
the  use  of  the  term  "high  energy"  to  be 
misleading  since  most  airlines  consider 
"high  energy"  to  mean  sufficient  energy 
to  melt  the  wheel  fuse  plugs;  "maximum 
energy."  as  listed  in  the  flight  manual  is 
typically  much  greater  than  the  fuse  plug 
energy.  The  FAA  disagrees.  The  term 
"high  energy"  was  used  merely  in  a 
generic  sense.  "Maximum  energy"  is  the 
highest  energy  demonstrated  to  the  FAA 
for  certification.  The  term  "high  energy" 
was  used  in  the  description  because  it 
was  unknown  at  what  energy  the  brake 
may  comply  with  the  worn  brake 
standard.  The  term  "high  energy"  is 
inclusive  of  "maximum  energy." 

This  commenter  also  objected  to  the 
phrase  "*  *  *  and  cause  further 
incidents/accidents,"  as  used  in  the 
description  of  the  addressed  unsafe 
condition.  The  commenter  suggested 
that  it  be  changed  to  "*  *  *  and  cause 
an  incident  or  accident,"  since  the 


Boeing  Model  727  has  not  been  involved 
in  any  previous  incident  or  accident 
related  to  the  identified  unsafe 
condition.  The  FAA  disagrees  that  a 
change  is  necessary.  The  term  "further" 
was  used  in  that  description  only  in  a 
generic  sense.  The  FAA  considers  the 
potential  for  the  unsafe  condition  to 
exist  on  all  transport  airplanes;  this 
rulemaking  action  is  one  of  several  that 
is  addressing  it  on  a  broad  basis. 

One  commenter  contended  that  the 
period  for  public  comment  provided  for 
this  action  was  too  short;  this 
commenter  indicated  that  only  23 
working  days  were  actually  available 
for  compiling  comments.  The  FAA  notes 
that  the  Notice  was  published  in  the 
Federal  Register  on  December  18, 1990; 
the  period  for  public  comment  closed  on 
February  1, 1991.  This  time  span 
encompassed  a  total  of  six  weeks, 
which  is  the  normal  amount  of  time 
usually  provided  for  public  comment  to 
any  NPRM. 

A  commenter  also  asked  that  the 
"Discussion"  section  of  the  proposal  be 
clarified  since  it  gives  the  impression 
that  something  was  wrong  with  the 
Model  DC-10  brake  pistons;  there  was 
nothing  wrong  with  the  pistons.  The 
FAA  agrees  that  there  was  nothing 
wrong  with  the  pistons  in  the  brake 
assemblies:  the  O-ring  was  damaged  as 
a  result  of  the  pistons  being  over- 
extended due  to  excessive  brake  wear. 

A  commenter  asked  the  FAA  to  justify 
why  it  did  not  incorporate  certain  key 
items  recommended  by  the  AIA.  The 
commenter  asked  why  the  FAA: 

1.  Used  100%  worn  brakes  when  AIA 
demonstrated  that  airlines  generally 
remove  brakes  prior  to  100%  wear  and 
the  extremely  remote  probability  that  all 
brakes  on  the  airplane  would  be  at  the 
fully  worn  state  when  a  maximum 
energy  RTO  is  conducted. 

2.  Did  not  address  brake  force 
(stopping  distance]  when  AIA  guidelines 
dealt  with  brake  force  and  the  energy 
and  force  issues  are  interdependent. 

3.  Did  not  consider  the  probability  of 
occurrence  and  severity  of  the  result  in 
establishing  these  requirements. 

The  FAA  required  a  demonstration  of 
100%  worn  brakes  because  the 
regulatory  and  design  intent  is  that 
brakes  be  capable  of  absorbing  100%  of 
the  energy  in  their  operating 
environment.  If  the  criteria  only 
addressed  brakes  at  a  90%  worn  state, 
the  FAA  would  not  have  properly 
evaluated  the  brake.  Also,  airlines 
routinely  remove  brakes  prior  to  their 
fully  worn  state;  this  is  done  for  the  sake 
of  convenience  and  for  economic 
considerations  regarding  dispatch  and 
spares  availability. 
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Brake  force  issues  were  not  addressed 
in  this  rulemaking  because  the  FAA 
determined  that  additional  information 
was  necessary  before  proceeding  with 
rulemaking  on  this  subject.  The  FAA 
therefore  made  the  decision  to  continue 
with  the  brake  energy  issue  in  the 
interest  of  public  safety  while  the  issues 
surrounding  brake  force  were  being 
resolved.  The  FAA  may  consider  further 
rulemaking  to  address  the  brake  force 
issues. 

Finally,  the  issue  regarding  probability 
of  occurrence  and  severity  of  the  result 
proposed  by  the  AIA  involved  the 
probability  of  the  airplane  conducting 
an  RTO  at  the  maximum  kinetic  energy, 
all  brakes  on  the  airplane  being  at  their 
fully  worn  state,  and  the  airplane 
departing  the  runway  at  a  relatively  low 
speed  (20  knots  or  less).  The  existing 
regulations  and  design  criteria  require 
that  an  airplane  stop  on  the  runway.  It  is 
unacceptable  to  the  FAA  for  an  airplane 
braking  system  to  be  designed  in  such  a 
manner  or  to  have  standards  that  allow 
an  airplane  to  leave  the  runway  at  any 
speed,  since  obstacles  and  hazards  may 
damage  the  airplane  or  cause  injuries  to 
passengers  and  crew  members. 

Another  commenter  stated  that  rules 
regarding  this  subject  should  be 
promulgated  for  both  U.S  and  non-U.S. 
airframe  manufacturers.  The  discussion 
in  the  proposed  rule  only  stated  that 
U.S.  airframe  manufacturers  had  been 
requested  to  provide  required 
adjustments  in  allowable  wear.  It  is  the 
intent  of  the  FAA  to  address  all 
transport  airplanes  that  have  a  U.S. 
Type  Certificate.  Non-U.S.  airframe 
manufacturers  have  been  providing 
similar  information  and  additional 
rulemaking  may  be  forthcoming  based 
on  the  data  received. 

One  commenter  asked  that  brakes  in 
limited  use.  and  expected  to  decline  in 
usage,  be  exempted  from  the  worn  brake 
standard  imposed  by  the  FAA.  The  FAA 
considers  it  inappropriate  to  attempt  to 
address  all  brakes  in  this  rulemaking 
action.  However,  the  FAA  will  address 
each  of  these  brakes  on  a  case-by-case 
basis,  as  petitioned  by  the  airframe/ 
brake  manufacturers. 

Another  commenter  asked  that  the 
sentence  "Further,  these  limits  are  only 
recommended  values."  be  deleted  from 
the  preamble  of  the  Notice.  The 
commenter  considers  those  limits  to  be 
more  than  "limits"  in  the  usual  sense  of 
the  word,  since  they  are  widely  adopted 
and  have  been  used  in  service  for  many 
years.  The  commenter  believes  that  the 
FAA  has  underestimated  the  importance 
of  the  currently  recommended  wear 
limits.  The  FAA  disagrees  that  this 
sentence  should  be  deleted,  or  that  the 
importance  of  (he  currently 


recommended  wear  limits  has  been 
underestimated.  On  the  contrary,  the 
FAA  considers  these  limits,  after 
demonstrating  that  they  meet  the 
requirements  recently  mandated,  to  be 
critical  to  the  continued  safe  operation 
of  the  airplane.  Hence,  the  requirement 
has  been  mandated  to  ensure  that  these 
limits  are  incorporated  within  the 
operators'  approved  maintenance 
programs. 

A  final  commenter  requested  that 
brake  and  airframe  manufacturer  part 
numbers  be  identified  in  the  rule.  The 
FAA  agrees  that  these  should  be 
included  and  has  changed  the  final  rule 
accordingly. 

The  format  of  the  final  rule  has  been 
restructured  to  be  consistent  with  the 
standard  Federal  Register  style. 

Paragraph  (f)  of  the  final  rule  has  been 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
alternative  methods  of  compliance. 

The  economic  analysis  paragraph 
below,  has  been  revised  to  increase  the 
specified  hourly  rate  from  $40  per 
manhour  (as  was  cited  in  the  preamble 
to  the  Notice)  to  $55  per  manhour.  The 
FAA  has  determined  that  it  is  necessary 
to  increase  this  rate  used  in  calculating 
the  cost  impact  associated  with  AD 
activity  to  account  for  various 
inflationary  costs  in  the  airline  industry. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  rule. 

There  are  approximately  1.547  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  Is 
estimated  that  927  airplanes  of  U.S 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  15  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  The  cost  of 
parts  to  accomplish  the  change  (cost 
resulting  from  the  requirement  to  change 
brakes  before  they  are  worn  to  their 
previously  approved  limits  for  a  one- 
time change]  is  estimated  to  be  $2,048 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,663,271. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 


determined  that  this  final  rule  does  not 
have  sufficient  federalism  in.plications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-07.  Boeing:  Amendment  39-8010. 
Docket  No.  90-NM-203-AD. 

Applicability:  Model  727  series  airplanes, 
equipped  with  brake  part  numbers  (P/iN) 
identified  in  paragraph  (a)  of  this  AD, 
certiricated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  loss  of  main  landing  gear 
braking  effectiveness,  accomplish  the 
following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  inspect  the  brake  part  numbers 
shown  below  for  wear.  Any  brake  worn  more 
than  the  maximum  wear  limit  specified  below 
must  be  replaced,  prior  to  further  flight,  with 
either  a  brake  within  that  maximum  wear 
limit  or  one  built  in  accordance  with  the 
appropriate  service  bulletins  specified  in 
paragraph  (c),  (d),  or  (e)  of  this  AD.  as 
applicable. 


Brake  mfr. 

Brake  P/N 

Boeing  P/N 

Maxi- 
mom 
wear 
limit 
rmches) 

BFGoort- 
rich. 

2-1147 

10-61287-10 

1.6 
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MmI- 

nwrn 

Brak*  P/N 

Boeing  P/N 

WMT 

limit 
(inches) 

BFGood- 

2-1147-1 

10-61287-12 

1.6 

rich. 

BFGood- 

2-1147-3 

10-61287-18 

1.6 

rich. 

BFGood- 

2-1147-4 

10-61287-25 

1.6 

rich. 

SFGood- 

2-1190 

10-61287-13 

1.6 

nctv 

B«ndta 

2601182-6 

10-61287-23 

1.7 

(b)  Within  180  days  after  the  effective  date 
of  this  AD.  incorporate  the  maximum  brake 
wear  limits  specified  in  paragraph  (a)  of  this 
AD  into  the  FAA-approvad  maintenance 
program. 

(c)  The  allowable  wear  limits  for 
BFGoodhch  (BFG)  brake  part  numbers  2-1147 
and  2-1147-1.  -3,  and  -4  may  be  established 
in  accordance  with  BFG  Service  Bulletin  No. 
2-1147-32-13,  dated  December  21, 199a  and 
placed  into  the  operator's  FAA-approved 
maintenance  program  in  lieu  of  those 
specifled  in  paragraph  (a)  of  this  AD. 

(d)  The  allowable  wear  limit  fur 
BFGoodrich  (BFG)  brake  part  number  2-1190 
may  be  established  in  accordance  with  BFG 
Service  Bulletin  No.  2-1190-3-13,  dated 
December  21. 1990,  and  placed  into  the 
operator's  FAA-approved  maintenance 
program  in  lieu  of  that  specified  in  paragraph 
[a]  of  this  AD. 

(e)  The  allowable  wear  limits  for  Bendix 
brake  part  number  2801182-6  may  be 
established  in  accordance  with  Bendix 
Service  Bulletin  No.  2601181-32-014,  dated 
lanuary  3a  1991.  in  lieu  of  that  specified  in 
paragraph  (a)  of  this  AD.  Either  that  service 
bulletin  or  the  wear  limit  specified  in 
paragraph  (a)  of  this  AD  shall  be  placed  into 
the  operator's  FAA-approved  maintenance 
program,  but  not  both. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  conunent  and 
then  send  it  to  the  Manager,  Seattle  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  (39-8010.  AD  91-18-07) 
becomes  effective  November  12. 1991. 

Issued  in  Renton.  Washington,  on 
September  26. 1991. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91  -24460  Filed  10-9-91;  8:45  am] 
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14CFRPart71 

[Alrspac*  Docket  No.  91-ANE-331 

Amendment  to  Transition  Area; 
Rangeley,  IME 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 

SUMIMARY:  This  action  coirects  an  error 
in  the  description  of  the  Rangeley, 
Maine  700  Foot  Transition  Area. 
EFFECnvc  DATE  October  10. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Federici,  System  Management 
Branch,  ANE-530,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington.  MA,  01803- 
5299;  Telephone:  (617)  273-7035. 
SUPPLEMENTARY  INFORMATION: 

History 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  May  12, 1986  (51  FR  17365), 
which  proposed  to  estabhsh  the 
Rangeley,  Maine  700  Foot  Transition 
Area.  The  purpose  of  the  NPRM  was  to 
provide  protected  airspace  for  aircraft 
executmg  a  Non-Ehrectional  Radio 
Beacon  (NDB)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Rangeley 
Municiped  Airport,  Rangeley,  Maine. 

The  NPRM  correctly  described  the 
Rangeley  Transition  Area  with  reference 
to  the  Rangeley  NDB  244  magnetic  (228 
true)  bearing  from  the  Rangeley  NDB. 
However,  the  fmal  rule,  issued  on  July 
23, 1986.  Airspace  Docket  No.  88-ANE- 
18,  incorrectly  referenced  the  Ran^^eley 
NDB  244  magnetic  (286  true)  bearing. 

This  action  corrects  the  error  in  the 
description  of  the  Rangeley,  Maine  700 
Foot  Transition  Area.  In  addition,  minor 
editorial  changes  in  that  description  are 
made  for  clarity.  Section  181  of  part  71 
of  the  FAR's  was  last  republished  in 
FAA  Order  7400.6G,  dated  September  4, 
19ga 

Correction  to  Fmal  Rule 

Accordingly,  piu^uant  to  the  authority 
delegated  to  me,  the  description  of  the 
Rangeley,  Maine,  Transition  Area  as 
published  in  the  Federal  Register  on 
August  5, 1986  (51  FR  28067),  is  corrected 
as  follows: 

§71.171    [Con«ct«d] 
2.  Rangeley,  Maine  (Corrected) 
That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6.5 
mile  radius  of  the  Center  of  the 
Rangeley  Mimicipal  Airport  Rangeley, 
Maine  (lat.  44°59'00"  N.,  long.  70*39'45" 
W.),  and  that  airspace  within  3.5  miles 
on  each  side  of  the  Rangeley  NDB  244 


magnetic  (226  true)  benring  from  the 

Rangeley  NDB.  extending  southwest 

from  the  6.5  mile  radius  area  to  10  miles 

southwest  of  the  Rangeley  NDB,  (lat. 

44''56*02"  N.,  long.  70°45'03"  W). 

Frands  J.  lohns. 

Manager.  Air  Traffic  Division,  New  England 

Region. 

[FR  Doc.  91-24464  Filed  10-8-W;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  91-ANM-15] 

Alteration  of  VOfl  Federal  Airways;  WA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  alters  the 
descriptions  of  Federal  Airways  V-287   • 
and  V-349  located  in  the  State  of 
Washington.  This  action  will  alter  the  en 
route  airway  structure  to  coincide  with 
the  relocation  of  the  Paine,  WA  (PAE) 
very  high  frequency  omnidirectional 
radio  range  and  tactical  air  navigational 
aid  (VORTAC).  This  acUon  will  also 
facilitate  new  departure  procedures  at 
Bellingham  and  improve  the  airway 
system  in  the  Puget  Sound  area.  Studies 
conducted  by  the  FAA  Northwest 
Mountain  Flight  Standards  and  Air 
Traffic  offices  indicate  that  the 
alteration  of  V-287  and  V-34g  will 
accomplish  the  desired  system 
improvement  without  the  establishment 
of  V-347  as  proposed  in  the  notice  of 
proposed  rulemaking  (NPRM).  This 
action  will  now  realign  only  V-287  and 
V-349. 

EFFECTIVE  DATE:  0901  UTC.  November 

14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Alton  D.  Scott,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20581;  telephone:  (202) 
267-9252. 

SUPPLEMENTARY  INFOMMATION: 

History 

On  August  30, 1991,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
descriptions  of  V-287  and  V-349  from 
the  Paine  VORTAC  and  to  establish  V- 
347  in  the  State  of  Washington  (58  FR 
42965).  Additional  analysis  and  studies 
of  this  proposal  determined  that  further 
alteration  of  V-287  and  V-349  will 
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accomplish  the  desired  system 
improvement  without  the  establishment 
of  V-347.  Therefore.  V-287  and  V-349 . 
will  now  be  aligned  to  coincide  with  the 
airway  track  as  proposed  in  the  NPRM. 
The  airway  designations  will  change  to 
reflect  the  removal  of  V-347.  This  action 
will  facilitate  new  departure  procedures 
at  Bellingham,  WA,  and  improve  the 
airway  system  in  the  Puget  Sound  area. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.123  of  part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4, 1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  will  alter 
the  descriptions  of  V-287  and  V-349 
from  the  Paine  VORTAC  located  in  the 
State  of  Washington.  This  amendment 
will  facilitate  new  departure  procedures 
at  Bellingham  and  improve  the  airway 
system  in  the  Puget  Sound  area.  Studies 
conducted  by  the  FAA  Northwest 
Mountain  Flight  Standards  and  Air 
Traffic  offices  indicate  that  the 
alteration  of  V-287  and  V-349  will 
accomplish  the  desired  system 
improvement  without  the  establishment 
of  V-347.  This  action  will  realign  V-287 
and  V-349  to  coincide  with  the 
relocation  of  the  Paine  VORTAC.  The 
regulatory  description  of  V-23  will 
remain  the  same  although  the  bearings 
between  Bellingham  and  the  Paine 
VORTAC  have  changed  to  reflect  this 
relocation.  This  action  is  to  improve 
traffic  flow,  increase  aircraft  safety,  and 
reduce  controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  1354(a), 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  Januarj- 12. 1983);  14 
CFR  11. 69 

§71.123    [Amended] 

2.  §  71.123  is  amended  as  follows: 

V-287    [Amended] 

By  removing  the  Words  "INT  Olympia 
010°  and  Paine,  WA,  257°  radials:"  and 
substituting  the  words  "INT  Olympia 
010°  and  Paine,  WA,  254°  radials:  Paine; 
INT  Paine  329°  and  Bellingham.  WA, 
191°  radials;  to  Bellingham;" 

V-349    [Revised] 

From  Seattle,  WA;  INT  Seattle  329° 
and  Bellingham,  WA,  191°  radials; 
Bellingham;  to  Williams  Lake.  BC. 
Canada.  The  airspace  within  Canada  is 
excluded. 

Issued  in  Washington,  DC,  on  October  2, 
1991. 

lerry  W.  Ball. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  91-24465  Filed  10-9-91:  8:45  am] 
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14  CFR  Part  91 

[Docket  Na  26433;  Amendment  No.  91-225] 

R1N  2120-AD96 

Transition  to  an  All  Stage  3  Fleet 
Operating  in  the  48  Contiguous  United 
States  and  the  District  of  Columbia 
Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

summary:  The  final  rule  amending  the 
airplane  operating  rules  to  require  a 
phased  transition  to  an  all  Stage  3  fleet 
operating  in  the  48  contiguous  United 
States  and  the  District  of  Columbia, 
published  in  the  Federal  Register  on 
September  25. 1991  (56  FR  48628). 
contained  minor  errors.  This  document 
corrects  those  errors. 
EFFECTIVE  DATE:  September  25. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Albee.  Manager.  Policy  and 
Regulatory  Division  (AEE-300).  Office  of 
Environment  and  Energy.  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  (202)  267-3553. 


SUPPLEMENTARY  INFORMATION:  On 

September  25, 1991.  the  FAA  published 
a  final  rule  requiring  a  transition  to  an 
all  Stage  3  fleet  of  airplanes  operating  in 
the  contiguous  United  States.  That 
document  contained  some  minor  errors, 
none  of  which  the  FAA  anticipates  will 
have  any  substantive  effect  on  persons 
affected  by  the  final  rule.  These  errors 
are  discussed  briefly  below. 

The  first  error  occurred  in 
§  91.855(f)(l)(iii),  in  which  a  comma 
between  the  words  "trust"  and 
"partnership"  was  omitted.  The  section 
tracks  the  language  of  §  9309(c)(1)(C)  of 
the  Airport  Noise  and  Capacity  Act  of 
1990. 

The  second  error  also  occurred  in 
S  91.855(f)(l)(iii):  the  correct  cross 
reference  is  to  (f)(1)  (i)  or  (ii),  not  (g)(1) 
(i)  or  (ii). 

The  third  error  occurred  in  S  91.861(b). 
concerning  the  description  of  the  base 
level  for  foreign  air  carriers.  The  words 
that  were  omitted  in  the  publication  of 
the  final  rule  help  to  clarify  the  base 
level  calculation  for  foreign  air  carriers. 

The  fourth  error  occurred  in 
S  91.873(c)  and  is  an  unclear  reference  to 
"that  section."  The  reference  is  to  the 
waiver  provision  itself. 

The  fifth  error  occurred  in  S  91.875(a) 
and  refers  to  report  certification  by  a 
carrier  the  term  should  have  been 
"operator." 

The  sixth  error  occurred  in 
S  91.875(c)(3).  which  contains  a 
reference  to  reporting  progress  toward 
compliance  with  §  91.863.  That  reference 
should  be  to  S  91.853. 

Accordingly,  in  Federal  Register 
document  number  91-22950.  published 
September  25, 1991.  at  56  FR  48628. 
make  the  following  corrections: 

$91,655    [Corrected] 

1.  On  page  48658,  column  2,  §  91.855. 
paragraph  (f)(l)(iii).  line  2.  insert  a 
comma  between  the  words  "trust"  and 
"partnerships". 

2.  On  page  48658.  column  3.  S  91.855. 
paragraph  (f)(l)(iii).  lines  1  and  2, 
replace  the  cross  reference  "(g)(1)  (i)  or 
(ii)"  with  "(f)(l)(i)  or  (ii)". 

$91,861    [Corrected] 

3.  On  page  48659,  column  1.  S  91.861. 
paragraph  (b)  introductory  text,  line  4. 
the  words  "airplanes  on  U.S. 
operations"  is  corrected  to  read 
"airplanes  that  were  listed  on  that 
carrier's  U.S.  operations". 

S  91.873    [Corrected] 

4.  On  page  48660,  column  2.  §  91.873. 
paragraph  (c).  lines  5  and  6.  replace  the 
phrase  "of  that  section"  with  the  phrase 
"of  this  section". 
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§91.875    (Corrsetad) 

5.  On  page  4d66a  column  2,  %  91.875. 
paragraph  (a)  introductory  text,  at  the 
end  of  the  11th  line,  replace  the  word 
"carrier"  with  the  word  "operator". 

e.  On  page  4a66a  column  2.  i  91.875, 
p€u-agraph  (aK3)  introductory  text,  at  the 
end  of  the  third  line,  change  the  section 
referenced  from  "§91.883"  to  "591.853." 

Issued  in  Washington.  DC  oa  October  2, 
1991. 

Donald  P.  Byrne 

Assistant  Chief  Counsel  for  Regulations  and 
Enforcement 

[FR  Doc.  91-24iae  Filed  10-8-81;  8:45  am] 
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DEPARTMEHT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  4 

[TJX  »1-87J 

Stevedoring  Equipment  and 
Materials — Coastwise  Transportation 
on  Non-Coastwise-Ouatified  Vessels 

aoewcy:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  interpretive  rule. 

SUMMAHV:  This  document  clarifies  and 
retains  the  long-standing  Customs 
Service  interpretation  of  one  dement  of 
the  coastwise  merchandise 
transportation  statute.  An  earlier 
pubhshed  notice  proposed  to  limit  a 
benefit  conferred  by  the  statute  solely  to 
vessels  carrying  stevedoring  equipment 
for  use  on  the  transporting  vessel  itself. 
Customs  has  concluded  a  review  of  the 
comments  received  and  has  determined 
not  to  change  its  position,  but  instead  to 
clarify  that  position  with  regard  to 
certain  limited  vessel  chartering 
arrangements  as  well  as  the  definition  of 
stevedoring  equipment  and  materials. 
No  substantive  change  in  the 
administration  of  the  statute  results 
from  either  of  these  clarifications. 
EFFECnvE  DATE  October  10, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  L  Burton,  Carrier  Rulings  Branch. 
202-566-5706. 

SU^n^MBITARY  INFORMATION: 

Background 

By  publicati(»  in  the  Federal  Register 
of  May  23, 1990  (55  FR  21204).  Customs 
proposed  to  change  its  position 
regarding  the  transportation  of 
stevedoring  equipment  and  materiel 
between  coastwrise  points  by  non- 
qualified vessels.  The  cited  notice 
sobcited  public  comments  on  the 
proposed  change  which  would  have 


required  that  such  equipment  and 
material  be  used  only  to  load  and 
unload  the  transporting  vessel. 

Title  46,  United  States  Code 
Appendix,  section  883  (46  U.S.C.  app. 
883),  commonly  called  the  Jones  Act, 
provides,  in  part,  that  no  merchandise 
shall  be  transported  between  points  in 
the  United  States  embraced  within  the 
coastwise  laws,  either  directly  or  via  a 
foreign  port,  or  for  any  part  of  the 
transportation,  in  any  vessel  other  than 
a  vessel  built  in  and  documented  under 
the  laws  of  the  United  States  and  owned 
by  citizens  of  the  United  States.  Section 
883  was  amended  by  the  Act  of 
September  21, 1965  (Pub.  L  89-194,  79 
Stat.  823).  which  added  the  sixth 
proviso,  and  by  the  Act  of  August  11. 
1968  (Pub.  L  90-474.  82  Stat.  700),  which 
amended  that  proviso. 

The  1965  Act  exempted  from  the 
provisions  of  section  883  the  coastwise 
transportation  of  empty  cargo  vans, 
empty  lift  vans,  and  empty  shipping 
tanks  in  non-coastwise-qualified  United 
States-flag  vessels  or  foreign-flag 
vessels,  on  a  reciprocal  basis,  when  the 
vans  and  tanks  are  owned  or  leased  by 
the  owner  or  operator  of  the 
transporting  vessels  and  are  being 
transported  for  use  in  the  carriage  of 
cargo  in  foreign  trade.  The  1968  Act 
added  equipment  for  use  with  cargo 
vans,  hft  vans,  and  empty  shipping 
tanks,  empty  barges  specifically 
designed  for  carriage  aboard  a  vessel, 
and  certain  empty  instruments  of 
international  traffic  to  the  articles 
included  within  the  sixth  proviso.  These 
articles  and  the  articles  covered  by  the 
1965  Act  were  required  by  the  1988  Act 
to  be  owned  or  leased  by  the  owner  or 
operator  of  the  transporting  vessel  and 
transported  for  his  use  in  handling  his 
cargo  in  foreign  trade. 

The  1968  Act  also  added  stevedoring 
equipment  and  material  to  the  articles 
included  within  the  sixth  proviso.  To 
quahfy  for  exemption  from  section  883 
under  the  sixth  proviso,  the  stevedoring 
equipment  and  material  must  be  owned 
or  leased  by  the  owner  of  operator  of 
the  transporting  vessel  or  owned  or 
leased  by  the  stevedoring  company 
contracting  for  the  lading  or  unlading  of 
the  vessel  and  the  stevedoring 
equipment  and  material  must  be 
transported  without  charge  for  use  in  the 
handling  of  cargo  in  foreign  trade. 

In  its  interpretation  of  the  sixth 
proviso  insofar  as  it  relates  to 
stevedoring  equipment  and  material, 
Customs  has  never  taken  the  position 
that  stevedoring  equipment  and  material 
transported  under  the  proviso  is 
required  to  be  used  exclusively  for 
loading  or  unloading  the  transporting 
vessel.  In  one  ruling  on  this  subject  (File: 


VES-3-17-CO:R;P:C  109629/109464  PH. 
July  21. 1988)  Customs  held  that  a  vessel 
of  a  foreign  country  which  grants 
reciprocal  treatment  to  vessels  of  the 
United  States  and  which  was  bareboat 
chartered  by  the  owner  of  certain 
cranes,  could  be  used  to  transport  the 
cranes  between  United  States  points 
when  those  cranes  were  to  be  used  to 
load  and  unload  cargo  of  the  owner  of 
the  cranes  into  or  from  vessels  other 
than  the  specific  vessel  which 
transported  the  cranes. 

Customs  received  a  request  on  behalf 
of  an  owner  and  operator  of  United 
States-flag  coastwise-qualified  vessels 
to  reverse  this  position  and  to  issue  a 
new  interpretation  of  the  sixth  proviso 
under  which  stevedoring  equipment  and 
material  transported  under  the  sixth 
proviso  must  be  employed  exclusively 
for  the  purpose  of  loading  and  unloading 
the  transporting  vessel.  The  party 
requesting  that  action  contended  that 
the  Customs  position  is  inconsistent 
with  the  intent  of  the  Congress  is  its 
enactment  of  the  1968  Act  adding 
stevedoring  equipment  and  material  to 
the  sixth  proviso  and  that  the  proposed 
interpretation  was  consistent  with 
expressed  Congressional  intent  It  was 
urged  that  there  are  indications  in  the 
legislative  history  that  the  stevedoring 
equipment  and  material  provision  added 
to  the  sixth  proviso  by  the  1968  Act  was 
intended  to  apply  only  to  stevedoring 
equipment  and  material  used  to  load 
and  unload  the  vessel  transporting  the 
stevedoring  equipment  and  material  (114 
Cong.  Rec.  21480,  21481  (1968)  (remarks 
of  Representatives  Mailliard.  Green,  and 
Dellenback);  H.  Rep.  No.  1712,  90th 
Cong.,  2nd  Sess.  (1968)  (page  2.  quoting 
the  comments  of  the  Department  of 
Commerce):  and  Sen.  Rep.  No.  1485. 90th 
Cong..  2nd  Sess.  (1968)  (reprinted  at  1968 
U.S.C.Cj\JM.  3185)  (July  19. 1968,  letter 
from  General  Counsel  of  the  Department 
of  Commerce)].  It  has  also  been 
suggested  that  there  is  language  in  the 
sixth  proviso  itself  indicating  that  this 
was  the  intent  of  the  provision  relating 
to  stevedoring  equipment  and  material 
(i.e.,  "stevedoring  equipment  and 
material,  if  such  equipment  and  material 
is  owned  or  leased  by  the  owner  or 
operator  of  the  transporting  vessel,  or  is 
owned  or  leased  by  the  stevedoring 
ccmipany  contracting  for  the  lading  or 
\mlading  of  that  vessel  *  *  *  "  (emphasis 
added)). 

Customs  suspended  the  issoance  of 
rulings  on  the  issue  during  the  pendency 
of  notice  and  comment  procedures.  The 
view  put  forward  for  comment  was  that 
the  stevedoring  equipment  and  material 
provision  added  to  the  sixth  proviso  by 
the  1968  Act  was  intended  to  apply  only 
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to  stevedoring  equipment  and  material 
used  to  load  and  unload  the  vessel 
transporting  the  stevedoring  equipment 
and  material.  Customs  stated  that  it  was 
considering  the  revocation  of  its  July  21, 
1988,  ruling  [supra]  and  similar  rulings 
and  the  issuance  of  a  new  ruing  holding 
that  stevedoring  equipment  and  material 
transported  under  the  sixth  proviso  must 
be  used  exclusively  for  loading  and 
unloading  the  transporting  vessel. 

Analysis  of  Comments 

Customs  received  sixteen  (16) 
comments  in  response  to  its  published 
solicitation  of  May  23, 199a  Fourteen 
(14)  of  the  comments  were  filed  in 
opposition  to  the  proposed  change,  and 
two  (2)  were  filed  in  support. 

A  general  theme  was  reflected  in 
those  comments  which  opposed  any 
change,  that  being  that  the  contemplated 
change  would  be  contrary  to  the 
legislative  history  and  intent  of  the 
statute  and  would  hinder  the  efficient 
use  of  stevedoring  equipment. 

The  two  comments  received  in 
support  of  a  changed  position  also 
expressed  like  opinions.  Generally,  it 
was  urged  that  the  comments  of 
Representatives  Mailliard,  Green,  and 
Dellenback  are  dispositive  of  the  issue 
of  limitation  of  the  benefits  of  the 
provision  exclusively  to  the  transporting 
vessel.  The  essence  of  the  argument  is 
that  the  subject  portion  of  the  sixth 
proviso  is  meant  only  to  facilitate 
incidental  transportation  of  stevedoring 
equipment  and  materials.  Customs,  of 
course,  had  adopted  the  view  expressed 
in  two  of  the  comments  which  supported 
a  change  at  the  time  we  initially 
published  for  comment.  Upon  further 
consideration,  we  have  decided  to 
adhere  to  oiu-  original  position;  however, 
some  clarification  is  needed  as  to  the 
parameters  of  permitted  transportation. 

After  carefully  reviewing  the 
comments  received  in  response  to  our 
published  proposal  to  change  the 
interpretation  of  the  sixth  proviso,  and 
taking  into  account  the  language  of  the 
law  and  the  legislative  history,  we  do 
not  accept  the  view  that  the  proviso  is 
intended  to  limit  the  use  of  stevedoring 
equipment  which  is  transported  aboard 
a  particular  vessel  from  one  U.S.  port  to 
another,  to  operations  concerning  that 
vessel  arid  none  other  in  its  port  of  use. 
No  acceptable  argument  is  made  as  to 
why  subparagraph  (e)  is  to  be 
considered  differently  than 
subparagraphs  (a)  through  (d)  in  the 
same  proviso,  which  are  not  vessel- 
specific.  The  law  is  clear  that  the  vessel 
providing  the  transportation  must,  itself, 
be  the  object  of  use  of  the  stevedoring 
equipment.  It  is,  however,  a  strained 
reading  of  the  statute  to  find  that  the  use 


of  such  equipment  is  limited  solely  to 
that  vessel.  The  language  concerning  the 
exclusive  use  on  the  same  vessel 
logically  applies  only  to  the  equipment 
transported  for  stevedoring  companies. 
Same  vessel  use  is  merely  a  means  of 
insuring  that  the  equipment  will  be 
transpcrted  free  of  freight  charges  by 
the  vessel  operator,  as  required  by  the 
statute.  The  vessel  operiator  is  induced 
to  transport  the  equipment  at  no  charge 
in  exchange  for  that  equipment  being 
used  to  lade  or  unlade  that  vessel.  The 
placement  of  punctuation  within  the 
subparagraph  supports  this  view.  Since 
subparagraph  (e)  applies  to  non-vessel- 
operating  entities  (stevedoring 
companies)  it  is  not  logical  that  the  law 
would  require  that  such  companies 
carry  vessel-specific  equipment  in  their 
inventories.  Further,  such  companies 
cannot  be  expected  to  allow  their 
capital  assets  (equipment)  to  sit  idle 
after  having  been  used  to  lade  or  unlade 
a  single  vessel.  Under  the  proposed 
change  in  interpretation,  future  use  of 
that  equipment  would  be  prohibited 
until  it  was  transported  elsewhere  for 
another  one-time  use.  The  general 
purpose  behind  enactment  of  the  sixth 
proviso  was  to  facilitate  commerce, 
which  purpose  is  best  promoted  by  our 
existing  interpretation. 

Statement  of  Positioa 

After  a  review  of  all  comments 
submitted  as  well  as  all  pertinent  legal 
authority.  Customs  has  determined  not  a 
adopt  a  change  in  the  current 
interpretation  regarding  the 
transportation  of  stevedoring  equipment 
and  materials  under  subparagraph  (e)  of 
the  sixth  proviso  to  49  U.S.C.  app.  883. 
We  do,  however,  wish  to  offer 
clarification  regarding  two  points. 

First,  we  wish  to  address  the  portion 
of  the  proviso  which  requires  that 
stevedoring  equipment  and  supplies  be 
"transported  without  charge".  The  case 
which  initially  gave  rise  to  this  entire 
examination  of  our  position  involved  the 
transportation  of  a  large  cargo  crane 
aboard  a  non-coastwise-qualified  vessel 
which  had  been  chartered  for  the 
purpose  of  accomplishing  that  one 
movement.  We  allowed  the 
transportation  in  that  case  because  the 
vessel  was  registered  in  a  country  which 
grants  reciprocity  to  United  State-flag 
vessels.  Overlooked  in  that  case, 
however,  was  the  statutory  requirement 
that  materials  transported  under  the 
proviso  be  carried  at  no  charge. 
Obviously  when  the  underlying  purpose 
of  a  vessel's  charter  is  a  single 
transportation,  the  charter  fee  is 
properly  considered  a  charge  incurred 
for  the  movement  In  the  future,  such 
movements  will  not  be  permitted  under 


the  sixth  proviso.  This  clarification  will 
have  no  effect  on  the  Customs  position 
regarding  bareboat  charter 
arrangements  generally.  When  a  vessel 
company  is  operating  a  vessel  under  a 
bareboat  charter  and  as  part  of  an 
ongoing  usage  engages  in  a  movement 
such  as  is  here  under  consideration,  so 
long  as  the  other  conditions  of  the 
statute  are  met  the  transportation  will 
be  permitted. 

Second,  there  has  been  some 
confusion  over  the  definition  employed 
by  Customs  to  identify  exactly  what  is 
meant  by  stevedoring  equipment  and 
supplies.  For  the  purposes  of  this 
statute.  Customs  considers  such  iiems  to 
be  limited  to  equipment  which  is 
necessary  to  unlade  cargo  from  its  place 
of  stowage  aboard  a  vessel  to  its  first 
place  of  rest  on  the  shore,  or  to  lade 
cargo  from  its  last  place  of  rest  on  the 
shore  to  its  place  of  stowage  aboard  a 
vessel.  This  definition  eUminates  from 
consideration  any  equipment  used  to 
manipulate  cargo  while  it  is  ashore. 

Drafting  Infomiation 

The  principal  author  of  this  document 
was  Larry  L  Burton.  Carrier  Rulings 
Branch,  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service.  However, 
personnel  from  other  officers  participate 
in  its  development 
Michael  H.  Lana, 
Acting  Commissioner  of  CuBtoms. 

Approved;  September  24, 1991. 
)otui  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury, 
[FR  Doc.  91-24482  Filed  10-0-fll;  8:45  am) 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Center  for  Devices  and 
Radiological  Health 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 


summary:  The  Commissioner  of  Food 
and  Drugs  is  redelegating  authorities  to 
certain  officials  of  the  Food  and  Drug 
Administration's  (FDA's)  Center  for 
Devices  and  Radiological  Health 
(CDRH)  to  temporarily  suspend 
premarket  approval  applications  and  to 
recall  devices  in  the  event  those  devices 
would  cause  serious  adverse 
consequences  to  health  or  death.  These 
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authorities  were  given  to  the  FDA  by  the 
Safe  Medical  Devices  Act  of  1990. 
EFFECTIVE  DATE:  October  10. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Rawlings.  Division  of  Management 
Systems  and  Policy  (HFA-340).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
4976. 

SUPPLEMENTARV  INFORMATION:  On 
November  28. 1990.  the  President  signed 
into  law  the  Safe  Medical  Devices  Act 
of  1990  (SMDA)  (Pub.  L.  101-629.  which 
amends  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  301  et 
seq.)).  The  purpose  of  the  new 
legislation  is  to  strengthen  the  Medical 
Device  Amendments  of  1976.  the  first 
legislation  to  provide  a  comprehensive 
framework  to  regulate  medical  devices, 
and  to  further  ensure  the  safety  and 
effectiveness  of  medical  devices  by 
providing  the  agency  tool?  to  quickly 
remove  dangerous  and  defective  articles 
from  the  market.  Two  such  tools  that  the 
SMDA  provided  the  Secretary  are 
authority  to  temporarily  suspend  the 
approval  of  an  application  of  a  device, 
and  to  recall  devices.  (See  sections 
515(e)  and  518(e)  of  the  act  (21  U.S.C. 
360e(c)(3)  and  360h(e)).)  Section 
515(e)(3)  of  the  act  states  that  if.  after 
providing  an  opportunity  for  an  informal 
hearing,  the  Secretary  determines  there 
is  a  reasonable  probability  that  the 
continuation  of  distribution  of  a  device 
under  an  approved  application  would 
cause  serious  adverse  health 
consequences  or  death,  the  Secretary 
shall  by  order  temporarily  suspend  the 
approval  of  the  application.  Section 
518(e)  provides  that  if  the  Secretary 
finds  that  there  is  a  reasonable 
probability  that  a  device  intended  for 
human  use  would  cause  serious  adverse 
health  consequences  or  death,  the 
Secretary  shall  issue  an  order  requiring 
the  appropriate  person  to  immediately 
cease  distribution  of  such  device,  and  to 
immediately  notify  health  professionals 
and  device  user  facilities  of  the  order 
and  to  instruct  such  professionals  and 
facilities  to  cease  use  of  such  device. 
Under  21  CFR  5.10(a),  authority  to 
exercise  functions  vested  in  the 
Secretary  under  the  act  are  redelegated 
to  the  Commissioner  of  Food  and  Drugs. 
Under  this  regulation,  the  Commissioner 
of  Food  and  Drugs  is  redelegating  the 
temporary  suspension  and  recall 
authorities  under  the  act.  sections 
515(e)(3)  and  518(e).  to  CDRH  because 
these  authorities  are  directly  related  to 
current  CDRH  operations  and  programs. 
Authority  to  recall  devices  under  section 
518(e)  of  the  act  is  redelegated  to  the 
Director  and  Deputy  Director.  CDRH. 
and  the  Director  and  Deputy  Director. 


Office  of  Compliance  and  Surveillance. 
CDRH.  Authority  to  temporarily 
suspend  premarket  approval 
applications  is  redelegated  to  the 
Director  and  Deputy  Director.  CDRH. 
the  Director,  and  Deputy  Director.  Office 
of  Compliance  and  Surveillance.  CDRH. 
and  the  Director.  Deputy  Director,  and 
Associate  Director.  Office  of  Device 
Evaluation.  CDRH. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Fart  5 

Authority  delegations  (Government 
agencies),  Imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION* 

1.  The  authority  citation  for  21  CFR 
part  5  is  revised  to  read  as  follows: 

Authority:  U.S.C.  504,  552,  App.  2;  7  U.S.C. 
2271: 15  U.S.C.  638. 1261-1282,  3701 -3711a; 
sees.  2-12  of  the  Fair  Packaging  and  labeling 
Act  (15  U.S.C.  1451-1461):  21  U.S.C.  41-50.  61- 
63. 141-149,  467f,  679(b),  801-886, 1031-1309; 
sees.  201-903  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321-394);  35  U.S.C. 
156;  sees.  301,  302.  303,  307,  310,  311,  351.  352, 
354-360F,  361,  362, 1701-1706,  2101-2672  of 
the  Public  Health  Service  Act  (42  U.S.C.  241. 
242,  242a,  2421,  242n,  243,  262,  263,  263b-263n. 
264,  265,  3O0u-30Ou-5,  300aa-l-300ff):  42 
U.S.C.  1395y,  3246b,  4332,  4831(a),  10007- 
10008;  E.0. 11490, 11921,  and  12591. 

2.  New  §§  5.56  and  5.57  are  added  to 
subpart  B  to  read  as  follows; 

§  5.56    Recall  autfiority. 

The  following  officials  for  medical 
devices  assigned  to  their  respective 
organizations  are  authorized  to 
determine  under  section  518(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
that  there  is  reasonable  probability  that 
a  device  intended  for  human  use  would 
cause  serious  adverse  health 
consequences  or  death  and  to  issue  an 
order,  upon  making  such  a 
determination,  requiring  appropriate 
persons,  including  manufacturers, 
importers,  distributors,  or  retailers  of 
medical  devices,  to  cease  distribution 
immediately  and  to  notify  immediately 
health  professionals  and  device  user 
facilities  of  the  order  and  to  instruct 
such  professionals  and  facilities  to 
cease  use  of  the  device: 


(a)  The  Director  and  Deputy  Director. 
Center  for  Devices  and  Radiological 
Health  (CDRH). 

(b)  The  Director  and  Deputy  Director. 
Office  of  Compliance  and  Surveillance, 
CDRH. 

§  5.57    Temporary  suspension  of  a  medical 
device  application. 

The  following  officials  for  medical 
devices  assigned  to  their  respective 
organizations  are  authorized  under 
section  515(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  to  determine  that 
there  is  reasonable  probability  that 
continuation  of  tbe  distribution  of  a 
device  under  an  approved  application 
would  cause  serious  adverse  health 
consequences  or  death,  and  upon 
making  such  a  determination,  to  issue 
an  order  to  temporarily  suspend  the 
approval  of  an  application: 

(a)  The  Director  and  Deputy  Director, 
Center  for  Devices  and  Radiological 
Health  (CDRH). 

(b)  The  Director  and  Deputy  Director. 
Office  of  Compliance  and  Surveillance. 
CDRH. 

(c)  The  Director.  Deputy  Director,  and 
Associate  Director.  Office  of  Device 
Evaluation.  CDRH. 

Dated:  October  3. 1991. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  91-24463  Filed  10-9-91;  8:45  am) 

BIUJNQ  CODE  4ieO-«1-M 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  42 

[Pul>llc  Notice  14991 

Visas:  Documentation  of  Immigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended;  Immigrants  Subject 
to  Numerical  Limitations 

AGENCY:  Bureau  of  Consular  Affairs. 

DOS. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  part 
42  of  title  22.  Code  of  Federal 
Regulations,  to  implement  the  provisions 
of  sections  121. 152.  and  162  of  Public 
Law,  101-649,  Immigration  Act  of  1990. 
Sections  121  and  162  relate  to  special 
immigrants  designated  as  employment- 
based  fourth  preference  immigrants,  and 
section  152  relates  to  extension  of 
S|>ecial  immigrant  status  to  certain 
employees  of  the  Consulate  General  in 
Hong  Kong  and  their  family  members. 
These  regulations  are  being  added  to 
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§  42.32(d)(2)  (formerly  S  42.25)  and 
reflect  the  amendments  of  the 
Immigration  Act  of  1990. 

The  regulations  in  this  interim  rule 
incorporate  the  essence  of  the 
regulations  in  former  S  42.25  and 
equivalent  material  relating  to  certain 
employees,  and  their  families,  of  the 
Consulate  General  in  Hong  Kong  plus 
measures  associated  with  the  petition 
requirement.  As  such,  they  are 
mandated  for  conformity  with  the 
statute.  Because  of  this  and  the  time 
constraints  imposed  by  the  effective 
date  of  the  statutorj'  provisions  (October 
1, 1991),  they  are  being  published  as  an 
interim  rule  with  request  for  comments. 
DATES:  This  interim  rule  is  effective 
October  1, 1991.  Comments  are  invited 
and  must  be  received  on  or  before 
November  12, 1991. 
ADORE&SES:  Comments  may  be 
submitted  in  duplicate  to:  Director, 
Office  of  Legislation,  Regulations,  and 
Advisory  Assistance,  Visa  Services, 
Department  of  State.  Washington,  DC. 
20522-0113.  (202)  663-1184. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cornelius  D.  Scully,  III.  Director.  Office 
of  Legislation.  Regulations,  and 
Advisory  Assistance,  Visa  Services, 
Department  of  State,  Washington,  DC. 
20522-0113,  (202)  663-1184. 
SUPPLEMENTARY  INFORMATION:  The 

Immigration  and  Nationality  Act,  as 
enacted,  continued  the  prior  statutory 
exemption  from  numerical  hmitations  of 
certain  classes  of  aliens  by  designating 
them  as  "special  immigrants"  under  INA 
101(a)(27).  Under  current  law,  applicants 
for  such  status  have  only  to  satisfy  the 
consular  officer  that  they  meet  the 
criteria  for  the  specific  class  as 
described  in  an  appropriate  paragraph 
ofINAl01(a)(27). 

Changes  Made  by  the  Immigratioo  Act 
of  1990 

The  Immigration  Act  of  1990 
designated  all  but  two  (returning 
residents  and  certain  expatriates)  of  the 
"special  immigrant"  classes  as 
employment-based  fourth  preference 
immigrants,  thus  subjecting  them  for  the 
first  time  not  only  to  numerical 
restrictions  but  also  to  a  petition 
requirement.  Under  the  new  provisions, 
all  but  one  of  the  affected  classes  will 
have  to  satisfy  the  petition-adjudicating 
officer  of  the  INS  that  they  are  qualified 
for  such  status  in  order  to  obtain  status 
under  INA  203(b)(4).  The  exception  is  " 
INA  101(a)(27)(D).  which  accords  special 
immigrant  status  to  certain  employees 
and  former  employees  of  the  United 
States  Government  abroad,  and  will 
require  the  filing  of  a  petition  with  the 
Secretary  of  State. 


Classification  under  INA  101(aU27)(D) 

Classification  of  certain  employees  as 
special  immigrants  was  requested  by  the 
Department  of  Slate  at  the  time  of 
consideration  of  the  1952  legislation. 
This  status  became  INA  101(a){27)(D). 
Under  its  terms,  the  principal  officer  of  a 
Foreign  Service  post  has  to  recommend 
such  status  for  the  employee  or  retiree 
under  exceptional  circumstances  and 
the  recommendation  has  to  be  approved 
by  the  Secretary  of  State  in  the  national 
interest.  The  new  petition  requirement 
to  acquire  status  under  INA  203(b)(4) 
has  not  supplanted  the  criteria  or 
procedures  for  approval  of  special 
immigrant  status  under  INA 
101(a)(27)(D).  It  is  an  additional  step, 
levied  after  the  Secretary's  approval  of 
special  imjnigrant  status  has  been 
granted. 

Employees  of  Consulate  General  at 
Hong  Kong 

The  Immigration  Act  of  1990  also 
authorized  the  inclusion  of  employees  of 
the  Consulate  General  in  Hong  Kong  as 
special  immigrants  under  INA 
101(a)(27)(D)  under  different  criteria. 
The  regulations  in  §  42.32  (d)(2)(i)  and 
(d)(2)(ii)  therefore  contain  not  only  the 
gist  of  the  ciuTent  regulations  relating  to 
the  requirement  for  the  Secretary's  grant 
of  special  immigrant  status  for  long-term 
employees  but  also  the  subset  of 
statutory  requirements  for  those 
employed  in  Hong  Kong. 

Discussion  of  Regulations 

The  regulations  herein  are  essentially 
straight-forward  and  self-explanatory 
but  two  aspects  of  the  regulations 
deserve,  perhaps  require,  additional 
explanation.  One  is  the  time  limit  for 
petitioning  following  the  Secretary's 
grant  of  special  immigrant  status  and 
the  other  relates  to  the  fee  requirement. 

Time  Limit  for  Petitioning 

There  has  long  been  a  procedural 
requirement  that  employees  acquiring 
special  immigrant  status  use  it  to  obtain 
a  visa  and  admission  within  one  year. 
This  was  based  on  the  premise  that 
acquisition  of  such  status  should  not  be 
simply  a  "safety-valve",  and  is 
analogous  to  the  "termination  of 
registration"  provision  in  INA  203(g).  as 
redesignated.  (Experience  had  shown, 
over  a  number  of  years  prior  to 
enactment  of  the  termination  provision 
in  1965.  that  many  aliens  who  had  no 
immediate  intention  of  immigrating 
nonetheless  sought  immigrant  status 
solely  to  protect  themselves  against  a 
possible  change  in  circumstances  that 
would  make  immigration  desirable  or 
even  necessary.)  'Hie  administrative 


procedure  relating  to  the  prompt  use  of 
special  immigrant  status  has  been 
formalized  in  regulations  as  a  part  of  the 
petition  requirement. 

Fee  Requirement 

Clearly,  government  employees  could 
not  be  exempted  from  payment  of  a  fee. 
inasmuch  as  INS  has  petition  filing  fees 
to  acquire  status  under  the  other 
preferences  and  undoubtedly  will  for  the 
other  special  immigrants  blanketed 
under  LNA  203(b)(4).  On  the  other  hand, 
the  Service  will  base  its  fee  on 
adjudicahon  of  the  alien's  entitlement  to 
special  immigrant  stahis  as  well  as  the 
question  of  fourth  preference.  Only  in 
the  case  of  government  employees  is  the 
adjudication  procedure  in  two  separate 
steps.  As  a  matter  of  equity  as  well  as 
practicality,  therefore,  the  petition  filing 
fee  (when  determined)  far  aliens 
described  in  LNA  101(a)(27)(D)  will 
include  costs  associated  with  the 
prehminary  adjudication  of  special 
inunigrant  status  as  well  as  petition 
approval 

Other  Changes 

The  regulations  also  address  the 
petition  requirement  for  both  classes  of 
aliens  eligible  for  special  immigrant 
status  under  INA  101(a)(27)(D).  The 
petition  requirement  in  itself  has 
necessitated  other  regulatory  provisions, 
such  as  priority  date,  at  \  42.32(d)(2)(iii): 
validity  period.  §  42.32  (d)(2)(iv)  and 
(d)(2)(v);  fee.  \  42.32(d)(2)(vi);  and.  under 
the  circumstances,  delegation  of 
petition-approval  authority, 
S  42.32(d)(2)(vii).  (It  is  inconceivable 
that  the  Secretary,  having  found  it  in  the 
national  interest  to  grant  special 
immigrant  status,  would  deny  the 
petition  to  accord  preference  status 
under  INA  203(b)(4).) 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291, 
nor  is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  The 
information  collection  requirement 
contained  in  this  rule  is  being  submitted 
to  the  OHice  of  Management  and  Budget 
in  compliance  with  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  22  CFR  Part  42 

Immigrants.  Special  immigrants.  Visa 
petitions. 

In  view  of  the  foregoing,  part  42  to 
title  22  is  amended  by  revising 
S  42.32(d). 


* 
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PART  42— [AMENDED] 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  8  U.S.C.  1104;  8  U.S.C.  1101  note: 
8  use.  1153. 

2.  In  section  42.32.  paragraph  (d)(2]  is 
added  to  read  as  follows: 

§  42.32    Employment  based  immigrants . 

«         *         •         •         • 

(d)  Fourth  Preference — Special 
immigrants.  (1)  Religious  workers.  •  •  • 

(2)  Certain  U.S.  Government 
employees — (i)  General.  (A)  An  alien  is 
classifiable  under  INA  203(b)(4)  as  a 
special  immigrant  described  in  INA 
101(a)(27)(D)  if  a  petition  to  accord  such 
status  has  been  approved  by  the 
Secretary  of  State.  An  alien  may  file 
such  a  petition  only  after,  but  within  one 
year  of,  notification  from  the 
Department  that  the  Secretary  of  State 
has  approved  a  recommendation  from 
the  Principal  Officer  that  special 
immigrant  status  be  accorded  the  alien 
in  exceptional  circumstances  and  has 
found  it  in  the  national  interest  so  to  do. 

(B)  An  alien  may  qualify  as  a  special 
immigrant  under  INA  101(a)(27)(D)  on 
the  basis  of  employment  abroad  with 
more  than  one  agency  of  the  U.S. 
Government  provided  the  total  amount 
of  full-time  service  with  the  U.S. 
Government  is  15  years  or  more. 

(C)  Pursuant  to  INA  203(d).  and 
whether  or  not  named  in  the  petition, 
the  spouse  or  child  of  an  aUen  classified 
under  INA  203(b)(4).  if  not  entitled  to  an 
immigrant  status  and  the  immediate 
issuance  of  a  visa,  is  entitled  to  a 
derivative  status  corresponding  to  the 
classification  and  priority  date  of  the 
beneficiary  of  the  petition. 

(ii)  Special  Immigrant  Status  for 
Certain  Aliens  Employed  at  the  United 
States  Mission  in  Hong  Kong.  (A)  An 
alien  employed  at  the  United  States 
Consulate  General  in  Hong  Kong  under 
the  authority  of  the  Chief  of  Mission  or 
an  alien  employed  pursuant  to  section 
5913  of  title  5  of  the  United  States  Code 
is  eligible  for  classification  under  INA  * 
203(b)(4)  as  a  special  immigrant 
described  in  INA  101(a)(27)(D)  provided: 

(1)  The  alien  has  performed  faithfully 
for  a  total  of  three  years  or  more; 

[2]  The  alien  is  a  member  of  the 
immediate  family  of  an  employee 
entitled  to  such  special  immigrant 
status;  and 

[3]  The  welfare  of  the  alien  or  the 
family  member  is  subject  to  clear  threat 
due  directly  to  the  employee's 
employment  with  the  United  States 
Government  or  under  a  United  States 
Government  official;  and 

[4]  Subsequent  to  the  Secretary's 
approval  of  the  Principal  Officer's 


recommendation  and  finding  it  in  the 
national  interest  to  do  so,  but  within  one 
year  thereof,  the  alien  has  filed  a 
petition  for  status  under  INA  203(b)(4) 
which  the  Secretary  has  approved. 

(B)  An  alien  desiring  to  benefit  from 
this  provision  must  seek  such  status  not 
later  than  January  1.  2002. 

(C)  For  purposes  of  §  42.32(d)(2){ii)(A). 
the  term  "member  of  the  immediate 
family"  means  the  definition  (as  of 
November  29, 1990)  in  Volume  6  of  the 
Foreign  Affairs  Manual,  section  117k,  of 
a  relative  who  has  been  living  with  the 
employee  in  the  same  household. 

(iii)  Priority  Date.  The  priority  date  of 
an  alien  seeking  status  under  INA 
203(b)(4)  as  a  special  immigrant 
described  in  INA  101(a)(27)(D)  shall  be 
the  date  on  which  the  petition  to  accord 
such  classification  is  filed.  The  filing 
date  of  the  petition  is  that  on  which  a 
properly  completed  form  and  the 
required  fee  are  accepted  by  a  Foreign 
Service  post. 

(iv)  Petition  Validity.  Except  as  noted 
in  this  paragraph,  the  validity  of  a 
petition  approved  for  classification 
under  INA  203(b)(4)  shall  be  six  months 
beyond  the  date  of  the  Secretary  of 
State's  approval  thereof  or  the 
availability  of  a  visa  number,  whichever 
is  later.  In  cases  described  in 
§  42.32(d)(2)(ii).  the  validity  of  the 
petition  shall  not  in  any  case  extend 
beyond  January  1,  2002. 

(v)  Extension  of  Petition  Validity.  If 
the  principal  officer  of  a  post  concludes 
that  circumstances  in  a  particular  case 
are  such  that  an  extension  of  the 
validity  of  the  Secretary's  approval  of 
special  immigrant  status  or  of  the 
petition  would  be  in  the  national 
interest,  the  principal  officer  shall 
recommend  to  the  Secretary  of  State 
that  such  validity  be  extended  for  not 
more  than  one  additional  year. 

(vi)  Fees.  The  Secretary  of  State  shall 
establish  a  fee  for  the  filing  of  a  petition 
to  accord  status  under  INA  203(b)(4) 
which  shall  be  collected  following 
notification  that  the  Secretary  has 
approved  status  as  a  special  immigrant 
under  INA  101(a)(27)(D)  for  the  alien. 

(vii)  Delegation  of  Authority  to 
Approve  Petitions.  The  authority  to 
approve  petitions  to  accord  status  under 
INA  203(b)(4)  to  an  alien  described  in 
INA  101(a)(27)(D)  is  hereby  delegated  to 
the  chief  consular  officer  at  the  post  of 
recommendation  or.  in  the  absence  of 
the  consular  officer,  to  any  alternate 
approving  officer  designated  by  the 
principal  officer.  Such  authority  may  not 
be  exercised  until  the  Foreign  Service 
post  has  received  formal  notification  of 
the  Secretary's  approval  of  special 


immigrant  status  for  the  petitioning 
alien. 

*****  • 

Dated:  September  18, 1991. 
John  H.  Adams, 

Acting  Assistant  Secretary  for  Consular 

Affairs. 

(PR  Doc.  91-24392  Filed  10-9-91;  8:45  am| 
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22  CFR  Part  42 

[Pul>llc  Notice  14981 

Visas:  Documentation  of  Immigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended;  Numerical  Controls 
and  Priority  Dates  Under  the  INA  as 
Amended  by  Public  Law  101-649 

AGENCY:  Bureau  of  Consular  Affairs, 
DOS. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  interim  rule  amends  part 
42  to  title  22,  Code  of  Federal 
Regulations  (1)  to  implement  the 
provisions  of  sections  101, 102, 104,  111 
and  121  of  Public  Law  101-649,  and  (2) 
to  incorporate  the  provisions  of  section 
112  of  the  same  act.  The  regulations  at 
§S  42.51,  42.52.  42.53,  and  42.54  reflect 
changes  mandated  for  conformity  with 
the  statute.  The  regulation  at  §  42.55 
reflects  an  editorial  change  deleting  a 
reference  which  is  no  longer  applicable. 

DATES:  This  interim  rule  is  effective 
October  1, 1991.  Written  comments  are 
invited  and  must  be  received  on  or 
before  November  12, 1991. 
ADDRESSES:  Comments  may  be 
submitted  in  duplicate  to:  Director. 
Office  of  Legislation,  Regulations  and 
Advisory  Assistance,  Visa  Services, 
Department  of  State,  Washington,  DC 
20522-0113. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cornelius  D.  Scully,  III.  Director,  Office 
of  Legislation,  Regulations  and  Advisory 
Assistance,  (202)  663-1184. 
SUPPLEMENTARY  INFORMATION: 

Background 

Immigration  and  Nationality  Act  (INA) 

The  Immigration  and  Nationality  Act 
(INA)  has  long  contained  three 
standards  for  the  distribution  of 
immigrant  visa  numbers: 

(1)  They  must  be  allocated  in  the 
order  in  which  petitions  according 
status  were  filed — INA  203(c)  which  will 
become  203(e)  on  October  1, 1991; 

(2)  Natives  of  a  single  country  may 
not  receive  more  than  20,000  in  a  fiscal 
year— INA  202(a);  and 
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(3)  Allocations  to  countries  subject  to 
INA  202(e)  (i.e..  those  who  had  been 
allocated  20,000  the  prior  year)  have  to 
conform  to  the  preference  percentages. 

The  latter  two  requirements  were 
expressly  designed  to  be  a  brake  on  the 
application  of  the  first.  The  INA  202(a) 
provision  dates  to  1965,  and  the 
legislative  history  shows  it  was  intended 
to  prevent  any  country  (or  small  group 
of  countries)  from  pre-empting  all  the 
visa  numbers  as  a  result  of  huge 
backlogs  that  had  developed  during  the 
operation  of  the  national  origins  quota 
system. 

Thus,  for  example,  even  if,  in  strict 
chronological  order,  the  first  40,000 
applicants  in  a  preference  were  the 
natives  of  Italy  or  China  (both  had  large 
preference  backlogs  when  the  1965  Act 
was  under  consideration),  the  per- 
countrj'  limit  alone  effectively  prevented 
the  Department  of  State  from  allocating 
such  preference  numbers  exclusively  to 
natives  of  that  country.  In  other  words, 
despite  the  generally-applicable 
absolute  chronological  requirement  of 
INA  203(c),  Congress  also  provided  that, 
in  certain  circumstances,  applicants 
with  earlier  priority  dates  would  be 
bypassed  so  that  others  would  be  able 
to  immigrate. 

Similarly,  concern  was  being 
expressed  by  the  early  IQZO's  about  the 
effect  of  the  INA  203(a)  requirement  that 
visas  be  allocated  in  the  order  of  the 
preference  classes.  In  some  instances, 
this  led  to  the  pre-emption  of  all  the 
numbers  available  under  the  per-country 
ceiling  by  the  first  2  or  3  preference 
classes,  thus  denying  visas  to  members 
of  the  lower  preferences  from  that 
country  and  increasing  backlogs  in  those 
classes.  In  other  cases,  a  majority  of 
visa  numbers  in  a  given  preference  were 
being  pre-empted  by  the  natives  of  one 
country  with  a  substantial  demand  in 
that  preference  by  appHcants  with  very 
early  priority  dales.  In  1976,  therefore, 
Congress  enacted  another  provision 
[INA  202(e)]  to  negate  the  combined 
effect  of  INA  203(a)  and  203(c). 

In  short.  Congress  appears  to  have 
intended  that  applicants  be  taken  in 
priority  date  order  to  the  extent 
practicable,  although  it  did  not  so  state. 

Procedures  in  Allocating  Numbers 

The  system  employed  by  the 
Department  of  State  to  implement  these 
several,  seemingly  conflicting, 
provisions  has  been  to  allocate 
approximately  yi2th  of  total  numbers  for 
each  class  each  month.  Relying  on 
reasonable  estimates,  in  accordance 
with  INA  203(g).  as  redesignated  by  the 
Immigration  Act  of  1990.  it  has  been 
quite  possible  to  know,  for  example,  that 
natives  of  country  "x"  will  be  limited  to 


5200  2nd  preference  numbers  (plus  "fall 
down",  if  any)  during  the  fiscal  year 
under  INA  202(e).  After  making 
allowance  for  that  many  applicants,  it 
has  then  been  permissible,  indeed 
required,  to  bypass  other  applicants 
chargeable  to  that  country  and  allocate 
2nd  preference  numbers  to  applicants 
next  in  line  from  other  countries.  It  must 
be  emphasized  that  whether  country  "x" 
receives  its  5200  2nd  preference 
numbers  over  the  12  months  or  in  the 
first  few  months  of  the  fiscal  year,  the 
necessity  to  "skip  over"  the  remaining 
applicants  chargeable  to  country  "x" 
having  the  earliest  priority  dates, 
despite  INA  203(c),  would  still  exist.  The 
only  alternative  would  be  a  total  bar 
against  2nd  preference  issuance 
anywhere  else  in  the  world,  thus  causing 
upwards  of  100,000  2nd  preference 
numbers  to  fall  to  the  lower  preferences. 
This  was  clearly  not  the  intent  of 
Congress  as  it  would  defeat  the 
Congressional  purpose  in  establishing  a 
ratio  within  total  visa  numbers 
attributed  to  the  various  classifications 
in  INA  202(e)  and  203(a). 

The  allocation  system  employed  not 
only  complied  with  the  intent  of 
Congress.  It  also  made  for  orderly 
processing  at  posts  around  the  world. 
Staffing  problems  rarely,  and  only 
transitorily,  caused  "administrative 
backlogs",  i.e.,  a  situation  in  which  a 
post's  qualified  demand  and  permissible 
allocations  exceeded  the  post's 
capability  to  process  that  amount  of 
cases. 

Section  102  of  Public  Law  101-649 

Section  102  of  the  Immigration  Act  of 
1990  amended  INA  202  in  a  dramatic 
fashion  by  providing  that  75%  of  the  visa 
numbers  set  aside  for  2nd  preference 
spouses  and  children  would  not  be 
charged  against  the  per-country  ceiling. 
In  short,  it  removed  the  brake  on  "over- 
allocating"  to  natives  of  a  single 
country. 

This  seems  a  very  understandable 
response  to  the  development  of  immense 
backlogs  in  2  or  3  countries  that  result  in 
such  disparities  as  a  2nd  preference 
cutoff  date  of  7-01-80  for  Mexico,  9-22- 
83  for  the  Philippines,  4-08-67  for  the 
Dominican  Republic  but  10-15-88  for  the 
rest  of  the  world  (as  of  the  date  of 
enactment).  This  statutory  change  will 
have  a  drastic  effect,  however,  on  the 
resulting  distribution  of  visa  numbers 
and,  to  a  lesser  extent,  on  the  allocation 
system. 

Section  203(a)(2)(A)  of  the  Immigration 
and  Nationality  Act,  as  amended  by 
Public  Law  101-649 

Current  backlogs  show  that  Mexico 
has  approximately  22.000  second 


preference  applicants  with  priority  dates 
earlier  than  those  of  applicants  from  any 
other  country,  and  that  about  8,000 
natives  of  the  Philippines  would  next  be 
competitive  (along  with  an  additional 
24,000  Mexicans)  for  2A  "per-country 
ceiling  exempt"  visas  before  applicants 
from  any  other  country  could  be 
considered. 

Although  those  applicants  will  be  first 
in  line  for  the  "per-country  ceiling 
exempt"  visa  numbers,  the  law  still 
provides  a  braking  mechanism  similar  in 
effect  to  the  former  INA  202(e)  formula. 
The  new  formulation  forbids  the  use  of 
2A  "per-country  ceiling  counted" 
numbers  by  applicants  chargeable  to  an 
oversubscribed  country  that  receives 
more  2A  "exempt"  numbers  than  the 
pro-rata  share  of  2A  numbers  would 
total.  In  effect,  this  Provision  will  Permit 
concurrent  allocations  of  2A  "exempt" 
and  2A  "counted"  visa  numbers. 

Specifically,  as  documentarily 
qualified  demand  is  reported  to  the- 
Department.  the  priority  dates  are 
tabulated  (without  regard  to  the  country 
of  chargeability  of  the  applicants)  in 
strict  chronological  sequence. 
Thereafter,  in  allocating  approximately 
6000  2A  visa  numbers  each  month,  the 
first  75%  (i.e.,  6000]  will  be  allocated  for 
applicants  with  the  6000  earliest  priority 
dates.  Since,  as  noted,  the  cutoff  date  for 
Mexico  has  long  been  years  earlier  than 
other  2nd  preference  cutoff  dates,  the 
vast  majority  of  those  6000  numbers  will 
go  to  persons  chargeable  to  Mexico. 

Nonetheless,  there  are  always  a  few 
applicants  scattered  around  the  world 
who  do  not.  for  one  reason  or  another, 
apply  for  a  visa  as  soon  as  possible. 
Therefore,  there  will  almost  inevitably 
be  some  documentarily  qualified 
applicants  with  priority  dates  as  early 
as  some  of  those  chargeable  to  Mexico. 
It  does  not  matter,  however,  what 
country  one  is  from.  If  the  priority  date 
is  within  the  first  6000.  a  "per-country 
exempt"  visa  number  will  be  allocated. 

The  remaining  25%  of  the  Family  2A 
numbers  can  then  be  allocated  to  the 
applicants  from  other  countries  next  in 
line,  because  of  the  prohibition  against 
use  of  such  numbers  by  certain 
countries  as  noted  above.  Mexico,  and 
probably  the  Philippines  in  FY-92,  can 
be  expected  to  receive  2A  per-country 
exempt  numbers  in  excess  of  a  pro-rata 
total.  As  a  result,  in  allocating  the  final 
2000  2.^  numbers,  priority  dates  of 
applicants  chargeable  to  Mexico  and 
Philippines  must  be  bypassed. 
Documentarily  qualified  applicants  from 
all  other  countries  will  receive 
allocations  from  this  2000  numbers  pool. 
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Discussion  of  Regulations 

The  Department  is  therefore  amending 
the  numerical  control  regulations  in 
5  42.51  not  only  to  reflect  the  new 
numerical  limitations  but  also  to  provide 
for  simultaneous  allocation  of  INA 
203(a)(2)(A)  per-country-limit-exempt 
and  (2)(A)  per-country-limit-counted 
visa  numbers  as  set  forth  below. 

The  amendments  made  in  the  other 
sections  require  less  explanation.  The 
Immigration  Act  of  1990  added  several 
classes  of  aliens  subject  to  a  numerical 
limitation  other  than  those  under  INA 
201.  202  and  203;  it  also  abolished  the  ■ 
nonpreference  class.  Several  of  the  new 
classes,  e.g..  diversity  transition 
immigrants,  are  covered  in  other  parts  of 
title  22.  On  the  other  hand,  spouses  and 
children  of  legalized  aliens  under 
section  112  of  the  Immigration  Act  of 
1990  are  not;  as  family-sponsored 
second  Preference  immigrants, 
regulations  pertaining  to  them  are  in 
§  42.31. 

Accordingly.  S  42.51(a)  has  been 
amended  not  only  to  accord  with  the 
new  numerical  limitations  but  also  to 
provide  for  Departmental  control  over 
the  limitation  set  forth  in  section  112. 
Section  42.51(d)  contains  minor  editorial 
changes  required  by  the  inclusion  of 
special  immigrants  in  INA  203(b)(4). 

Similarly,  §  42.52(a)  as  amended 
herein  requires  records  to  be  maintained 
also  of  aliens  described  in  section  112  of 
the  Immigration  Act  of  1990.  Section 
42.52(b)  has  been  amended  to  (1) 
eliminate  those  bases  of  entidement  to 
status  which  related  to  the 
nonpreference  class,  (2)  Umit  the  INA 
101(a)(27)  reference  to  the  only  two 
special  immigrant  classifications  that 
will  not  require  petitions,  and  (3)  add 
both  Vietnam  Amerasians  and  diversity 
immigrants  under  INA  203(c). 

Section  42.53(a)  has  been  amended  to 
delete  the  reference  to  third  and  sixth 
preference  applicants.  Section  42.53(b) 
(which  dealt  with  nonpreference 
applicants)  has  been  deleted.  Section 
42.53(c)  has  been  redesignated  as 
§  42.53(b)  and  edited  to  remove  the 
reference  to  nonpreference  immigrants 
and  to  specify  the  new  designations  in 
INA  203.  Section  42.53(d)  has  been 
redesignated  as  §  42.53(c).  and  contains 
a  minor  editorial  change. 

Section  42.54(a),  as  amended  on  May 
3, 1991  (56  FR  2034),  has  been  further 
amended  editorially  to  (1)  specify,  in 
paragraph  (a)(1),  the  revised 
designations  of  INA  203,  (2)  replace  the 
current  text  of  paragraph  (2)  with  new 
text  relating  to  diversity  immigrants,  and 
(3)  delete  paragraph  (3)  because  of  the 
inclusion  of  INA  101(a)(27)  (E).  (F)  and 
(G)  applicants  in  the  employment-based 


fourth  preference  at  5  42.32(d)(2)  (which 
brings  them  within  the  terms  of 
§  42.54(a)(1)).  An  editorial  change  was 
made  in  {  42.55  to  delete  the  reference 
to  the  Panama  Canal  Act  beneficiaries, 
who  will  now  be  reported  as  applicants 
under  INA  203(b)(4). 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  There  is  no 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1980 
required  in  this  rule. 

List  of  Subjects  in  22  CFR  Part  42 

Immigrants,  Numerical  controls. 
Priority  dates. 

In  view  of  the  foregoing,  title  22  of  the 
Code  of  Federal  Regulations,  subpart  F 
of  part  42  is  revised  to  read  as  follows: 

PART  42— {AMENDED] 


Sut>part  F— Numerical  Controls  and  Priority 
Dates 

Sec. 

42.51  Department  control  of  numerical 
limitations. 

42.52  Post  records  of  visa  applications. 

42.53  Priority  date  of  individual  applicants. 

42.54  Order  of  consideration. 

42.55  Reports  on  numbers  and  priority  dates 
of  applications  on  record. 

Subpart  F— Numerical  Controls  and 
Priority  Dates 

§  42.51    Department  control  of  numerical 
limitations. 

(a)  Centralized  control.  (1) 
Centralized  control  of  the  numerical 
limitations  on  immigration  specified  in 
INA  201.  202,  and  203  is  established  in 
the  Department.  The  Department  shall 
limit  the  number  of  imjnigrant  visas  that 
may  be  issued  and  the  number  of 
adjustments  of  status  that  may  be 
granted  to  aliens  subject  to  these 
numerical  limitations  to  a  number 

(i)  Not  to  exceed  27  percent  of  the 
world-wide  total  made  available  under 
LNA  203  (a),  (b)  and  (c)  in  any  of  the  first 
three  quarters  of  any  fiscal  year;  and 

(ii)  Not  to  exceed,  in  any  month  of  a 
fiscal  year,  10%  of  the  world-wide  total 
made  available  under  INA  203  (a),  (b) 
and  (c)  plus  any  balance  remaining  from 
authorizations  for  preceding  months  in 
the  same  fiscal  year. 

(2)  The  Department  shall  control  the 
limitation  set  forth  in  section  112  of  the 
Immigration  Act  of  1990.  under  which 
not  more  than  10%  of  the  total  numbers 
plus  any  niunbers  remaining  from 
authorizations  for  preceding  months 


shall  be  allocated  in  any  month  of  a 
fiscal  year. 

(b)  Allocation  of  numbers.  Within  the 
foregoing  limitations,  the  Department 
shall  allocate  immigrant  visa  numbers 
for  use  in  connection  with  the  issuance 
of  immigrant  visas  and  adjustments 
based  on  the  chronological  order  of  the 
priority  dates  of  visa  applicants 
reported  by  consular  officers  pursuant  to 
§  42.55(b)  and  of  applicants  for 
adjustment  of  status  as  reported  by 
officers  of  the  INS.  taking  into  account 
the  limitations  prescribed  in  INA  202(e) 
in  the  allocation  of  visa  numbers  under 
INA  212(a)(4)(B)  and  INA  203(a)(2)(A). 

(c)  Recaptured  visa  numbers.  An 
immigrant  visa  number  shall  be  returned 
to  the  Department  for  reallocation 
within  the  fiscal  year  in  which  the  visa 
was  issued  when: 

(1)  An  immigrant  having  an  immigrant 
visa  is  excluded  from  the  United  States 
and  deported; 

(2)  An  immigrant  does  not  apply  for 
admission  to  the  United  States  before 
the  expiration  of  the  validity  of  the  visa; 

(3)  An  alien  having  a  preference 
immigrant  visa  is  found  not  to  be  a 
preference  immigrant;  or 

(4)  An  immigrant  visa  is  revoked 
pursuant  to  §  42.82. 

(d)  Aliens  subject  to  Panama  Canal 
Act  Centralized  control  of  the  numerical 
limitations  on  immigration  specified  in 
section  3201  of  the  Panama  Canal  Act  of 
1979  is  established  in  the  Department. 
The  Department  shall  limit  the  number 
of  visas  that  may  be  issued  and  the 
number  of  adjustments  of  status  that 
may  be  granted  to  immigrants  qualifying 
for  visas  under  INA  203(b)(4)  as  aliens 
described  in  INA  101(a)(27)  (E),  (F)  and 
(G)  to  a  number  not  to  exceed  a  total  of 
5,000  in  any  fiscal  year  beginning  on  or 
after  October  1, 1979.  If  an  alien  as  so 
described  is  excluded  from  the  United 
States  and  deported  or  does  not  apply 
for  admission  to  the  United  States 
before  the  expiration  of  the  validity  of 
the  visa,  or  if  a  visa  issued  to  such  an 
alien  is  revoked  pursuant  to  §  42.82,  that 
fact  shall  be  reported  to  the  Department 
for  recapture  of  the  Panama  Canal  Act 
number. 

§-  42.52    Post  records  of  visa  applications. 

(a)  Waiting  list.  Records  of  individual 
visa  applicants  entitled  to  an  immigrant 
classification  and  their  priority  dates 
shall  be  maintained  at  posts  at  which 
immigrant  visas  are  issued.  These 
records  shall  indicate  the  chronological 
and  preferential  order  in  which 
consideration  may  be  given  to 
immigrant  visa  applications  within  the 
several  immigrant  classifications  subject 
to  the  numerical  limitations  specified  in 
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INA  201,  202,  and  203  and  section  112  of 
the  Immigration  Act  of  1990.  Similar 
records  shall  be  kept  for  the  classes 
specified  in  INA  201(b)(2)  and  101(a)(27) 
(A)  and  (B)  which  are  not  subject  to 
numerical  limitations.  The  records 
which  pertain  to  applicants  subject  tc 
numerical  limitations  constitute 
"waiting  lists"  within  the  meaning  of 
INA  203(e)(3),  as  redesignated  by  the 
Immigration  Act  of  1990. 

(b)  Entitlement  to  immigrant 
classification.  An  alien  shall  be  entitled 
to  immigrant  classification  if  the  alien: 

(1)  Is  the  beneficiary  of  an  approved 
petition  according  immediate  relative  or 
preference  status; 

(2)  Has  satisfied  the  consular  officer 
that  the  alien  is  entitled  to  special 
immigrant  status  under  INA(101)(a)(27) 
(A)  or  (B); 

(3)  Is  entitled  to  status  as  a  Vietnam 
Amerasian  under  section  584(b)(1)  of 
section  101(e)  of  Public  Law  100-202  as 
amended  by  Public  Law  101-167  and  re- 
amended  by  Public  Law  101-513;  or 

(4)  Beginning  in  FY-95,  is  entitled  to 
status  as  a  diversity  immigrant  under 
INA  203(c). 

(c)  Record  mode  when  entitlement  to 
immigrant  classification  is  established. 
(1)  A  record  that  an  alien  is  entitled  to 
an  immigrant  visa  classification  shall  be 
made  on  Form  OF-224,  Immigrant  Visa 
Control  Card,  or  through  the  automated 
system  in  use  at  selected  posts, 
whenever  the  consular  officer  is 
satisfied — or  receives  evidence — that 
the  alien  is  within  the  criteria  set  forth 
in  paragraph  (b)  of  this  section. 

(2)  A  separate  record  shall  be  made  of 
family  members  entitled  to  derivative 
immigrant  status  whenever  the  consular 
officer  determines  that  a  spouse  or  child 
is  chargeable  to  a  different  foreign  state 
or  other  numerical  limitation  than  the 
principal  alien.  The  provisions  of  INA 
202(b)  are  to  be  applied  as  appropriate 
when  either  the  spouse  or  parent  is 
reached  on  the  waiting  list. 

(3)  A  separate  record  shall  be  made  of 
a  spouse  or  child  entitled  to  derivative 
immigrant  status  whenever  the  consular 
officer  determines  that  the  principal 
alien  intends  to  precede  the  family. 

§  42.53    Priority  date  of  individual 
applicants. 

(a)  Preference  applicant.  The  priority 
date  of  a  preference  visa  applicant 
under  INA  203  (a)  or  (b)  shall  be  the 
fiing  date  of  the  approved  petition  that 
accorded  preference  status. 

(b)  Former  Western  Hemisphere 
applicant  with  priority  date  prior  to 
January  1,  1977.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this 


section,  an  alien  who,  prior  to  January  1, 
1977,  was  subject  to  the  numerical 
limitation  specified  in  section  21(e)  of 
the  Act  of  October  3, 1965,  and  who  was 
registered  as  a  Western  Hemisphere 
immigrant  with  a  priority  date  prior  to 
January  1, 1977,  shall  retain  that  priority 
date  as  a  preference  immigrant  upon 
approval  of  a  petition  according  status 
under  INA  203  (a)  or  (b). 

(c)  Derivative  priority  date  for  spouse 
or  child  of  principal  alien.  A  spouse  or 
child  of  a  principal  alien  acquired  prior 
to  the  principal  alien's  admission  shall 
be  entitled  to  the  priority  date  of  the 
principal  alien,  whether  or  not  named  in 
the  immigrant  visa  application  of  the 
principal  alien.  A  child  born  of  a 
marriage  which  existed  at  the  time  of  a 
principal  alien's  admission  to  the  United 
States  is  considered  to  have  been 
acquired  prior  to  the  principal  alien's 
admission. 

§  42.54    Order  of  consideration. 

(a)  General.  Consular  officers  shall 
request  applicants  to  take  the  steps 
necessary  to  meet  the  requirements  of 
INA  222(b)  in  order  to  apply  formally  for 
a  visa  as  follows; 

(1)  In  the  chronological  order  of  the 
priority  dates  of  all  applicants  within 
each  of  the  immigrant  classifications 
specified  in  INA  203  (a)  and  (b);  and 

(2)  Beginning  with  fiscal  year  1995,  in 
the  random  order  established  by  the 
Secretary  of  State  for  the  fiscal  year  for 
all  applicants  entitled  to  status  under 
INA  203(c). 

(b)  Beneficiaries  of  section  155  of 
Public  Law  101-649.  Notwithstanding 
paragraph  (a)  of  this  section,  for  fiscal 
years  1991  and  1992: 

(1)  The  Department  shall  notify 
consular  officers  of  the  latest  priority 
date,  based  on  a  reasonable  estimate, 
for  which  visa  numbers  will  probably  be 
available  worldwide  under  LNA  203(a) 
(2)  and  (5)  (in  FY-91)  and  INA  203(a)  (2) 
and  (4)  (in  FY-92); 

(2)  Immediately  after  receipt  of  the 
Department's  projected  fiscal  year 
ultimate  priority  date,  if  they  have  not 
previously  done  so,  consular  oncers 
shall  ensure  that  all  natives  of  Lebanon 
who  are  beneficiaries  of  petitions 
conferring  such  status,  approved  no 
later  than  November  29, 1990,  are 
notified  promptly  of  the  requirements 
the  applicants  must  meet  under  INA 
222(b)  to  apply  formally  for  a  visa.  Such 
notifications  sent  to  applicants  not 
physically  present  in  Lebanon  may 
require,  if  necessary,  additional 
information  to  enable  the  consular 
officer  to  determine  whether  or  not  the 
applicant  is  firmly  resettled  (as  defined 


in  8  CFR  207  J  (b))  in  a  country  other 
than  Lebanon; 

(3)  Upon  a  determination  that  the 
applicant  is  not  firmly  resettled  in  a 
country  outside  Lebanon,  and  that  the 
applicant  is  documentarily  qualified  as 
provided  in  $  42.55(b),  the  consular 
officer  shall  so  report  any  such 
preference  Lebanese  applicant  and  the 
Department  shall  promptly  allocate  a 
visa  number  for  the  use  of  such 
applicant. 

§  42.55    Reports  on  numbers  and  priority 
dates  of  applications  on  record. 

(a)  Report  of  immigrant  visa 
applicants  subject  to  numerical 
limitations.  Consular  officers  shall 
report  periodically,  as  the  Department 
may  direct,  the  number  and  priority 
dates  of  all  applicants  subject  to  the 
numerical  limitations  prescribed  in  INA 
201,  202  and  203  and  in  section  112  of  the 
Immigration  Act  of  1990  whose 
immigrant  visa  applications  have  been 
recorded  in  accordance  with  S  42.52(c). 

(b)  Documentarily  qualified 
applicants.  Consular  officers  shall  also 
report  periodically,  as  the  Department 
may  direct,  the  number  and  priority 
dates  of  all  applicants  described  in 
paragraph  (a)  of  this  section  who  have 
informed  the  consular  office  that  they 
have  obtained  the  documents  required 
under  INA  222(b),  for  whom  the 
necessary  clearance  procedures  have 
been  completed. 

Dated:  September  18, 1991. 
John  H.  Adams, 

Acting  Assistant  Secretary  for  Consular 
Affairs. 

(FR  Doc.  91-24393  Filed  10-9-91;  8:45  am] 
BILUNa  CODE  4710-Oe-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  5c 

[T.D.  8366] 

BIN  1545-AN52 

Real  Estate  Mortgage  Investment 
Conduits;  Reporting  Requirements  and 
Other  Administrative  Matters; 
Correction 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  Treasury  Decision  8366 
relating  to  real  estate  mortgage 
investment  conduits  (REMICs). 
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EFFECnvE  DATE  December  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  W.  C.  Canup,  202-566-6624  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  which  is  the 
subject  of  this  correction  reflected 
changes  made  by  section  1112  (b)  and 
(e)  of  the  Tax  Reform  Actof  1986,  and 
sections  1011(h),  6055  and  6065  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988. 

Need  for  Correction 

As  published,  the  proposed  regulation 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  Treasury  Decision  8366 
published  September  30, 1991  (56  FR 
49512),  FR  Doc.  91-22848,  is  corrected  as 
follows: 

PART  5c— [CORRECTED] 

On  page  49522,  third  column,  in  part 
5c.  instructional  paragraph  8  and  the 
authority  for  part  5c  are  corrected  to 
read  as  follows: 

Par.  8.  The  authority  for  part  5c 
continues  to  read  as  follows: 

Authority:  Sees.  168(f)(8)(G)  and  7805  of  the 
Internal  Revenue  Code  of  1954  (95  Stat.  216; 
26  U.S.C.  168(f)(e)(G).  and  68A  Stat.  916:  26 
U.S.C.  7805),  unless  otherwise  noted 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Ckiunsel  (Corporate). 

(FR  Doc.  91-24335  Filed  10-9-91;  8:45  am) 

BILUNG  CODE  4830-01-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners;  Voting 
and  Quorum  Requirements 

agency:  United  States  Parole 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Parole  Commission  is 
adopting  a  rule  to  clarify  the  voting  and 
quorum  requirements  applicable  to 
Commission  decisionmaking  when,  by 
reason  of  vacancies  among  the  nine 
Commissioner  positions  authorized  by 
law,  there  are  not  enough 
Commissioners  to  meet  the  quorum  and 
voting  requirements  that  apply  to  certain 
types  of  cases.  Such  requirements  are 


not  established  by  law.  but  are 
contained  in  the  Commission's 
regulations.  It  is  the  Commission's 
interpretation  of  18  U.S.C.  4203(d)  that 
any  action  taken  by  the  Commission 
may  be  taken  by  a  "majority  vote  of  all 
individuals  currently  holding  office  as 
members  of  the  Commission  *  *  *" 
notwithstanding  any  regulation  which 
specifies  that  a  greater  number  of 
Commissioners  is  needed  to  reach  a 
decision.  It  is  the  Commission's 
interpretation  that,  where  there  is  a 
conflict  between  a  regulation  and  the 
statute,  the  statute  governs.  Under  this 
interpretation,  the  Commission's 
business  will  po  forward  until  such  time 
as  additional  Commissioners  are 
appointed  by  the  President,  and  take  up 
their  duties. 

EFFECTIVE  DATE:  October  10, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Stover,  General  Counsel, 
United  States  Parole  Commission,  5550 
Friendship  Boulevard,  Chevy  Chase, 
Maryland  20815.  Telephone  (301)  492- 
5959. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Sentencing  Reform  Act  of  1984,  as 
amended  by  Public  Law  101-650,  the 
United  States  Parole  Commission  is 
scheduled  to  go  out  of  business  on 
November  1. 1997.  In  the  meantime,  the 
Commission  must  continue  to  make 
decisions  with  respect  to  the  parole, 
supervision,  and  revocation  of  all 
individuals  sentenced  to  prison  terms  of 
more  than  one  year  for  offenses 
committed  prior  to  November  1, 1987. 

Due  to  a  number  of  resignations  and 
deaths  of  Commissioners  in  recent 
years,  the  number  of  Commissioners  has 
fallen  to  four  Commissioners.  Nine 
Commissioners  are  authorized  by  law. 
18  U.S.C.  4202.  Certain  regulations  of  the 
Commission,  however,  require  that  a 
higher  number  of  Commissioners  be 
available  to  constitute  a  quorum  and  to 
reach  a  decision.  See  28  CFR  2.17  and 
2.27  (original  jurisdiction  cases). 

Rather  than  amend  these  regulations 
to  address  what  appears  to  be  a 
temporary  situation,  the  Commission 
has  adopted  the  statutory  interpretation 
that  any  decision  may  be  made  by  a 
majority  of  the  sitting  Commissioners, 
notwithstanding  any  regulation  to  the 
contrary.  Under  the  statute.  18  U.S.C. 
4203(d),  any  decision  authorized  by  law 
may  be  taken  by  a  "majority  vote  of  all 
individuals  currently  holdiiig  office  as 
members  of  the  Commission  *  *  *"  This 
provision  necessarily  overrides  any 
regulation  that  would  require  a  greater 
number  of  votes. 

Moreover,  the  regulations  in  question 


do  not  specify  a  greater  number  of  votes 
than  the  number  that  constituted  a 
"majority  vote  of  all  individuals 
currently  holding  office  as  members  of 
the  Commission  *  *  *"  when  the 
regulations  were  adopted.  These 
regulations  were  adopted  in  the  context 
of  a  nine-Commissioner  agency.  They 
were  never  intended  to  require  more 
than  a  majority,  in  whose  hands  must 
rest  the  ultimate  decisionmaking  power 
vested  in  the  Commission  by  law. 

Upon  the  appointment  and 
confirmation  of  a  sufficient  number  of 
additional  Commissioners,  these 
regulations  will  again  be  in  effect. 

This  interpretative  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  regulatory 
fiexibility  act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Probation  and  Parole. 
Prisoners. 

PART  2— (AMENDED] 

1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

2.  28  CFR  part  2  is  amended  by  adding 
a  new  §  2.67  to  read  as  follows: 

§  2.67    Voting  and  Quorum  Raqulrements. 

Notwithstanding  any  regulation  of  the 
Commission,  any  Commission  action 
authorized  by  law  may  be  taken  upon  a 
majority  vote  of  all  individuals  currently 
holding  office  as  members  of  the 
Commission.  The  Commission  shall  not 
be  prevented  from  convening  a  quorum, 
or  taking  any  action  authorized  by  law, 
by  reason  of  the  vacancy  of 
Commissioner  positions.  This  regulation 
interprets  18  U.S.C.  4203(d)  (1976)  as 
overriding  any  regulation  of  the 
Commission  pertaining  to  quorum  or 
voting  requirements,  if  adherence  to 
such  regulation  would  either  not  be 
possible,  or  would  require  that  an  action 
be  supported  by  more  than  a  majority 
vote  of  all  individuals  currently  holding 
office  as  members  of  the  Commission. 

Dated:  September  19, 1991. 

Carol  Pavilack  Getty. 

Chairman.  United  States  Parole  Commission. 

|FR  Doc.  91-24246  Filed  10-9-91;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302-6 
[FTR  Amendment  211 
RIN  3090-AE34 

Federal  Travel  Regulation;  Increase  in 
Maximum  Reimbursement  Umitationa 
for  Real  Estate  Sale  and  Purchase 
Expenses 

agency:  Federal  Supply  Service,  GSA. 
action:  Final  nile. 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  to  increase 
the  maximum  dollar  limitations  on 
reimbursement  for  allowable  real  estate 
sale  and  purchase  expenses  incident  to 
a  change  of  official  statiort  The  law  (5 
U.S.C.  5724a(a)(4)(B))  requires  that  the 
dollar  limitations  be  updated  effective 
October  1  of  each  year  based  on  the 
percent  change,  if  any,  in  the  Consumer 
Price  Index  for  All  Urban  Consumers. 
United  States  City  Average,  Housing 
Component,  for  December  of  the 
preceding  year  over  December  of  the 
second  preceding  year.  This  final  rule 
will  have  a  favorable  impact  on  Federal 
employees  authorized  to  relocate  in  the 
interest  of  the  Government  since  it 
increases  relocation  allowance 
maximums. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  October  1, 1991,  and  applies  to 
employees  whose  effective  date  of 
transfer  is  on  or  after  October  1, 1991. 
For  purposes  of  this  regulation,  the 
effective  date  of  transfer  is  the  date  on 
which  the  employee  reports  for  duty  at 
the  new  official  station. 
FOR  FURTHER  INFORMATION  CONTACT 
Raymond  F.  Price,  Transportation 
Management  Division  (FBX),  FTS  557- 
1253  or  commercial  (703)  557-1253. 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  e^ect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  SubjecU  in  41  CFR  Part  302-6 

Government  employees.  Relocation 
allowances  and  entiUements,  Transfers. 


For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  302-6  is  amended 
as  set  forth  below. 

PART  302-6— ALLOWANCE  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

1.  The  authority  citation  for  part  302-6 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734;  20  U.S.C. 
905(a):  E.0. 11609,  July  22, 1971  (36  PR  13747). 

2.  Section  302-6.2  is  amended  by 
revising  paragraphs  (g)  (1)  and  (2)  to 
read  as  follows: 

§  302-6.2    Reimbursable  and 
nonreimbursable  expenses. 

*  «        *        *        • 

(g)  Overall  Jimitations.  The  total 
amount  of  expenses  that  may  be 
reimbursed  is  as  follows: 

(1)  In  connection  with  the  sale  of  the 
residence  at  the  old  official  station, 
reimbursement  shall  not  exceed  10 
percent  of  the  actual  sale  price  or 
520,115,  whichever  is  the  lesser  amount, 
and 

(2)  In  connection  with  the  purchase  of 
a  residence  at  the  new  official  station, 
reimbursement  shall  not  exceed  5 
percent  of  the  purchase  price  or  $10,057, 
whichever  is  the  lesser  amount. 

*  •        •        *        * 

Dated:  September  24. 1991 

Richard  G.  Austin, 

Administrator  of  General  Services. 

[PR  Doc  91-24435  Filed  10-8-91;  8:45  am) 
BILLING  CODE  W20-34-M 


DEPARTMENT  OF  THE  INTERIOfl 
Bureau  of  Land  Management 

43  CFR  PubNc  Land  Order  6889 
[NM-940-4214-10;  NMNM  12480] 

Wittidrawai  of  NaUonal  Forest  System 
L^nds  for  Taos  Ski  VaS}ey  and  Red 
River  Winter  Sports  Sites;  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  2,310.38 
acres  of  National  Forest  System  lands  in 
the  Carson  National  Forest  from 
location  and  entry  under  the  United 
States  mining  laws  for  a  period  of  20 
years  for  the  Forest  Service  to  protect 
the  Taos  Ski  Valley  and  Red  River 
Winter  Sports  Sites.  The  lands  have 
been  and  will  remain  open  to  such  forms 
of  disposition  as  may  by  law  be  made  of 
National  Forest  System  lands  and  to 
mineral  leasing. 


EFFECTIVE  DATE:  October  la  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  F.  Hougland,  BLM  New  Mexico 
State  Office,  P.O.  Box  1449,  Santa  Fe. 
NM  87504-1449,  505-988-6071. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  location  and 
entry  under  the  United  States  mining 
laws  (30  U.S.C.  ch.  2).  but  not  from 
leasing  under  the  mineral  leasing  laws, 
to  protect  two  Forest  Service  winter 
sports  sites: 

New  Mexico  Principal  Meridian 

Carson  National  Forest 

Taos  Shi  Valley  Winter  Sports  Site 
T.  27  N..  R.  14  R,  (unaurveyed) 

Beginning  at  a  point  on  the  north 
boundary  of  the  Antoine  Leroux  Grant 
as  surveyed  by  John  R  Walker. 
approved  August  25. 1909:  said  point 
being  M.C.  No.  78  and  mile  comer  No.  18 
of  Antoine  Leroux  Grant  and  point  of 
beginning. 

Thence  S.  83°30'  W.,  2.046  feet  to  M.C 
No.  77  of  the  Antoine  Leroux  Grant; 
thence  south  5,346  feet;  thence  east  3,201 
feet;  thence  south  2,640  feet;  thence  east 
680  feet;  thence  south  1,320  feet;  thence 
east  1,320  feet;  thence  south  3,960  feet; 
thence  east  2,640  feet  thence  north  2340 
feet;  thence  east  2,640  feet;  thence  north 
2,508  feet;  to  a  point  on  the  Lake  FoH( 
Stream,  said  point  being  located  on  a 
line  between  the  southwest  comer  of  the 
Randall  Tract  "A"  Exception  No.  2  as 
surveyed  by  Charles  L  Caldwell, 
September  9. 1947,  and  M.C.  No.  79  of 
Antoine  Leroux  Grant;  thence  northerly 
along  the  middle  of  the  Lake  Fork 
Stream  to  the  southeast  comer  of  the 
Randall-Lewis  Tract  as  surveyed  by 
George  P.  Tune,  July  1965;  thence  N. 
88°01'  W.,  2,640  feet  along  die  south 
boundary  of  the  Randall-Le«vis  Tract  to 
the  southwest  comer  of  the  Randall- 
Lewis  Tract;  thence  N.  44*31'  W., 
2,459.82  feet  along  the  west  boundary  of 
the  Randall-Lewis  Tract  to  a  point  on 
the  north  boundary  of  the  Antoine 
Leroux  Grant;  said  point  being  located 
on  a  line  between  M.C.  No.  78  artd  M.C. 
No.  79;  thence  S.  89''30'  W.,  1.881  feet  to 
the  point  of  beginning. 

This  tract,  when  surveyed,  will 
probably  be  located  within  sees.  4,  5,  8, 
9, 10, 15. 16,  and  21.  T.  27  N..  R.  14  E. 

Red  River  Winter  Sports  Site 
T.  28  N.,  R.  14  E..  (unsurveyed) 

Beginning  at  the  south  comer  common 
to  sees.  35  and  36,  T.  29  N..  R.  14  £.: 


51178       Federal  Register  /  Vol.  56.  No.  197  /  Thursday.  October  10.  1991  /  Rules  and  Regulations 


thence  south  1.914  feet;  thence  west  660 
feet;  thence  south  660  feet;  thence  west 
2,640  feet;  thence  north  2,574  feet;  thence 
east  3,300  feet  to  point  of  beginning, 
containing  approximately  185  acres. 

This  tract,  when  surveyed,  will 
probably  be  located  within  sees.  1  and  2. 
T.  28  N..  R.  14  E. 
T.  29  N..  R.  14  E.. 

Sec.  35,  lots  8  and  9,  and  SEl^; 

Sec.  36,  lots  20  and  21. 

The  areas  described  aggregate 
approximately  2.310.38  acres  in  Taos 
County,  New  Mexico. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated;  October  2. 1991. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 
(PR  Doc.  91-24396  Filed  10-9-91;  8:45  amj 

MLUNG  CODE  4310-FB-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[Docket  No.  91-119;  FCC  91-304] 

Administrative  Practice  and  Procedure 

AGENCY:  Federal  Communications 

Commission. 

action:  Initial  Policy  Statement. 

summary:  The  Commission  has  adopted 
an  Initial  Policy  Statement  and  Order 
that  supports  and  encourages  the  use  of 
alternative  dispute  resolution  (ADR) 
procedures  in  its  administrative 
proceedings,  as  authorized  under  the 
Administrative  Dispute  Resolution  Act 
(ADRA)  and  Negotiated  Rulemaking  Act 
(NRA).  The  Commission  issued  a  Notice 
of  Inquiry  in  this  proceeding  to  examine 
the  use  of  alternative  dispute  resolution 
procedures  in  Commission  proceedings 
and  proceedings  in  which  the 
Commission  is  a  party.  [Initiating 
Document:  Notice  of  Inquiry.  56  FR 
20396.  May  3, 1991.  6  FCC  Red.  2267 
(1991)1  The  comments  submitted  in 
response  to  the  NOI  generally  support 


the  use  of  alternative  dispute  resolution 
procedures.  The  ADRA  requires  the 
Commission  to  adopt  a  policy  statement 
that  examines  the  use  of  ADR  in  its 
processes.  The  NRA  focuses  on  the  use 
of  alternative  dispute  resolution  in 
agency  rulemakings,  and  is  intended  to 
lead  to  more  effective  rules  and  less 
litigation  through  the  establishment  of 
committees  for  the  developing  of 
consensus  positions  concerning 
proposed  rules. 

EFFECTIVE  DATE:  October  10. 1991. 

FOA  FURTHER  INFORMATION  CONTACT 

Sharon  B.  Kelley,  Office  of  General 
Counsel,  Federal  Communications 
Commission  (202)  632-6990. 

SUPPl^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Initial 
Policy  Statement  and  Order  adopted  at 
its  meeting  on  September  26, 1991.  The 
full  text  of  this  Commission  Initial  Policy 
Statement  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Docket 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington.  DC.  The  full  text  of  this 
item  may  also  be  purchased  from  the 
Commission's  copy  contractor. 

1.  To  implement  its  initial  ADR  policy, 
the  Commission  took  the  following 
steps.  First,  several  months  ago,  it 
designated  an  agency  ADR  specialist  to 
be  responsible  for  implementation  of  the 
FCC's  ADR  policy.  Second,  the  ADR 
specialist  established  an  ADR  working 
group  with  representatives  from  every 
Commission  bureau  and  office  to  assist 
the  ADR  specialist  in  implementing  the 
Commission's  ADR  program.  The  group 
will  survey  current  Commission 
programs  and  identify  areas  and 
proceedings  that  might  be  amendable  to 
alternative  dispute  resolution  or 
negotiated  rulemaking.  Third,  the 
Commission  has  begun  reviewing  its 
resources  to  determine  the  extent  to 
which  it  can  estabUsh  a  training 
program  for  FCC  personnel  in  order  to 
institutionalize  the  skills  and  knowledge 
needed  to  make  effective  use  of  ADR 
procedures. 

2.  The  Commission  will  also  initiate 
an  ADR  Pilot  Project  to  test  the 
effectiveness  of  ADR  procedures  in  the 
resolution  of  formal  complaints  brought 
pursuant  to  section  208  of  the 
Communications,  which  are  handled  by 
the  Enforcement  Division  of  the 
Common  Carrier  Bureau. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 


Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

Rule  Change 

PART  1— [AMENDED] 

Part  1  of  title  47  of  the  CFR  is 
amended  as  follows: 

1.  The  authority  citation  for  part  1 
continues  to  read: 

Authority:  Sees.  4.  303,  48  Stat.  1066, 1082. 
as  amended:  47  U.S.C.  154, 303:  Implement,  5 
U.S.C.  552,  unless  otherwise  noted. 

2.  Section  1.18  is  added  to  47  CFR  part 
1.  to  read  as  follows: 

§  1.18    Admlnistrativ*  Dispute  Resolution. 

The  Commission  has  adopted  an 
initial  policy  statement  that  supports 
and  encourages  the  use  of  alternative 
dispute  resolution  procedures  in  its 
administrative  proceedings  and 
proceedings  in  which  the  Commission  is 
a  party,  including  the  use  of  regulatory 
negotiation  in  Commission  rulemaking 
matters,  as  authorized  under  the 
Administrative  Dispute  Resolution  Act 
and  Negotiated  Rulemaking  Act. 

[FR  Doc.  91-24501  Filed  10-»-91;  8:45  am) 

BILUNO  CODE  e712-01-M 


47  CFR  Part  2 

[Gen.  Doclcet  No.  89-349;  DA  91-1201] 

Importation  of  Radio  Frequency 
Devices  Capable  of  Causing  Harmful 
Interference 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  Rule:  Extension  of  time  to 

file  reply  comments  to  Petitions  for 

Reconsideration. 

SUMMARY:  By  Order  dated  September 
24, 1991,  the  Chief,  Field  Operations 
Bureau,  granted  an  extension  of  time  to 
October  24, 1991,  to  file  reply  comments 
to  Petitions  for-Reconsideration  and 
Oppositions  filed  thereto  in  the 
proceeding  concerning  importation  of 
radio  frequency  devices  capable  of 
causing  harmful  interference  (56  FR 
26616.  June  10, 1991).  The  grant  serves 
the  public  interest  by  developing  a  full 
and  complete  record  in  the  proceeding 
and  in  maximizing  the  useful 
participation  of  interested  parties. 
DATES:  Reply  comments  must  be  filed  on 
or  before  October  24, 1991. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dan  S.  Emrick,  Field  Operations  Bureau. 
(202)  632-«345. 


I! 
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Order 

Adopted:  September  24, 1991; 

Released:  September  30, 1991. 

In  the  Matter  of  Amendment  of  Part  2  of 
the  Rules  Concerning  the  Importation  of 
Radio  Frequency  Devices  Capable  of  Causing 
Harmful  Inteiference. 

By  the  Chief,  Field  Operations  Bureau. 

1.  On  August  29, 1991,  Apple  Computer. 
Inc.;  Matsushita  Electric  Corporation  of 
America;  Memorex  Telex  Corporation;  Sony 
Corporation  of  America,  Texas  Instruments 
Incorporated;  and  Zenith  Data  Systems,  by 
their  respective  attorneys,  together  with  the 
Computer  and  Business  Equipment 
Manufacturers  Association,  filed  a  joint 
request  that  the  Commission  extend  the  date 
for  filing  reply  pleadings  to  petitions  for 
reconsideration  filed  in  the  above-captioned 
proceeding.  They  assert  that  in  light  of  their 
substantial  agreement  on  the  principal  issues 
in  the  docket,  they  believe  that  they  may  be 
able  to  prepare,  within  30  days,  a 
Consolidated  Reply  setting  forth  a  unified 
position  on  specific  proposals  for 
modification  and  clarification  of  new  §  2.1204 
of  the  Rules.  They  further  assert  that  grant  of 
their  request  would  serve  the  public  interest 
by  increasing  the  probability  of  conserving 
Commission  resources  and  expediting 
resolution  of  this  proceeding. 

2.  The  requesters  provided  certification 
that  they  had  served  a  copy  of  their  request 
upon  all  appropriate  parties. 

3.  While  we  do  not  routinely  grant 
extensions  of  time,  we  believe  that  the  public 
interest  in  the  development  of  a  full  and 
complete  record  in  this  proceeding  would  be 
best  served  and  the  maximum  amount  of 
useful  participation  by  interested  parties 
gained  by  allowing  additional  time  for  the 
filing  of  replies.  Thus,  we  conclude  that  it  is 
appropriate  to  extend  the  date  for  filing 
replies  to  thirty  (30)  days  from  the  date  of 
adoption  of  this  order. 

4.  Accordingly,  It  is  hereby  ordered, 
pursuant  to  sections  4(j}  and  5(c}  of  the 
Communications  Act  of  1934,  as  amended.  47 
U.S.C.  154(j)  and  155(c),  and  authority 
delegated  thereunder  pinwiant  to  J§  0.111 
and  0.311  of  the  Commiraion's  Rules,  47  CFR 
0.111  and  0.311,  that  the  joint  request  for 


extension  of  time  Is  granted,  and  that  reply 

comments  in  this  proceeding  Are  to  be  Filed 

on  or  before  October  24, 1991. 

Federal  Communications  Commission. 

Richard  M.  Smith, 

Chief,  Field  Operations  Bureau. 

[FR  Doc.  91-24222  Filed  10-9-61:  &45  am] 

BILUNS  COOC  8712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atniospheflc 
Administration 

50  CFR  Part  672 
(Docket  Na  901184-1042] 

Groundfish  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  prohibition  on 
retention  of  pelagic  shelf  rockfish. 

summary:  NMFS  is  prohibiting  further 
retention  of  pelagic  shelf  rockfish  by 
vessels  fishing  in  the  Eastern  Regulatory 
Area  of  the  Gulf  of  Alaska  (Eastern 
Regulatory  Area)  and  is  requiring  that 
pelagic  shelf  rockfish  be  treated  in  the 
same  manner  as  a  prohibited  species  in 
that  region.  The  intent  of  this  action  is  to 
promote  optimum  use  of  groundfish 
while  conserving  pelagic  shelf  rockfish 
stocks. 

DATES:  Effective  12  noon,  Alaska  local 
time  (Alt.),  October  5, 1991,  through  12 
midnight  A.LL,  December  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  Resource 
Management  Specialist  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  grotindfish  fishery  in  the 


exclusive  economic  zone  of  the  Golf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  for  the  foreign  fisheries 
and  at  50  CFR  parts  620  and  672  for  the 
U.S.  fisheries. 

The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery,  the  total 
allowable  catch  (TAC),  is  defined  at 
§1  672.20(a)(2)  and  672.20(c)(1).  The  final 
notice  of  1991  initial  specifications  of 
groundfish  established  the  TAC  for 
pelagic  shelf  rockfish  in  the  Eastern 
Regulatory  Area  as  900  metric  tons  (mt) 
(56  FR  8723;  March  1, 1991). 

Under  §  672.20(c)(3),  the  Director, 
Alaska  Region,  NMFS,  has  determined 
that  the  TAC  apportioned  to  the  pelagic 
shelf  rockfish  fishery  in  the  Eastern 
Regulatory  Area  will  be  reached  by 
October  5, 1991.  NMFS  is  publishing  this 
notice  in  the  Federal  Register  declaring 
that  pelagic  shelf  rockfish  is  to  be 
treated  as  a  prohibited  species  under 
§  672.20(e)  by  vessels  fishing  in  the 
Eastern  Regulatory  Area  after  12  noon 
A.l.t.  October  5. 1991. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority.  16  U.S.C  1801  et  seq. 

Dated:  October  4. 1991. 
David  S.  Crmtiii. 

Acting  Director,  Office  ofFiaheries 
Conservation  and  Manogemeat,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-24360  Filed  10-4-01: 4:46  pm] 
BHXJNO  CODE  SSt(>-2»-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  931 

(Docket  No.  FV-91-406Pfl] 

Establishment  of  Administrative  Rules 
and  Regulations  for  Marketing  Order 
Covering  Fresh  Bartlett  Pears  Grown 
in  Oregon  and  Washington 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


UMI 


SUMMARY:  This  proposed  rule  would 
implement  handler  reporting 
requirements  and  communication 
procedures  under  Marketing  Order  No. 
931.  Several  terms  would  also  be 
defined  in  the  rules  and  regulations  for 
clarify  and  ease  of  reference.  The 
proposal  is  needed  to  help  facilitate 
administrative  operations  imder  the 
order  and  provide  for  the  collection  and 
dissemination  of  valuable  statistical 
information.  This  action  was 
unanimously  recommended  by  the 
Northwest  Fresh  Bartlett  Pear  Marketing 
Committee  (Committee)  established 
under  M.O.  931. 

DATES:  Comments  must  be  received  by 
October  25, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  room  2525- 
S,  Washington.  DC.  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Packnett,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456.  telephone  202-475-3862. 


SUPPlfMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
and  Marketing  Order  No.  931  (7  CFR 
part  931)  regulating  the  handling  of  fresh 
Bartlett  pears  grown  in  Oregon  and 
Washington.  The  Bartlett  pear 
marketing  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Department  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  fresh  Bartlett  pears  regulated  under 
this  marketing  order  each  season  and 
approximately  1,900  Bartlett  pear 
producers  in  Washington  and  Oregon. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Committee  met  on  May  30, 1991, 
and  unanimously  recommended  the 
establishment  of  administrative  rules 
and  regulations  covering  handler 
reporting  requirements  and  procedures 
and  communication  procedures.  The 
Committee's  recommendation  also 
included  definitions  of  terms  to  be  used 
in  the  rules  and  regulations. 

Section  931.60(a)  of  the  order  (7  CFR 
931.60(a))  provides  that  the  Committee, 
with  the  approval  of  the  Secretary,  may 


require  that  handlers  furnish  reports  of 
pears  received  and  disposed  of  and  such 
other  information  as  may  be  necessary 
for  the  Committee  to  perform  its  duties 
under  the  order. 

Pursuant  to  §  931.60(a).  the  Committee 
recommended  that  rules  be  established 
at  §  931.120  to  require  each  handler  to 
transmit  to  the  Committee  a  "Semi- 
Monthly  Report  on  Destination  of 
Shipments  and  Assessment  Payments" 
on  the  first  and  the  fifteenth  day  of  each 
calendar  month  during  the  shipping 
season  (August  through  January).  The 
estimated  number  of  respondents  for 
this  collection  of  information  is  78,  with 
an  estimated  average  reporting  burden 
of  0.75  hours  per  response  and  an 
estimated  annual  reporting  burden  of 
760  hours.  This  report  would  include  the 
following  information: 

(1)  The  quantity  of  each  variety  of 
pears  shipped  by  that  handler  during  the 
preceding  half  month; 

(2)  The  date  of  each  shipment; 

(3)  The  ultimate  destination,  by  city 
and  state,  or  city  and  country; 

(4)  The  assessment  payment  due:  and 

(5)  The  name  and  address  of  such 
handler. 

The  Committee  recommended  that 
each  handler  also  transmit  a  weekly 
packout  report  each  Friday  during  the 
shipping  season  (August  through 
January).  The  estimated  number  of 
respondents  for  this  collection  of 
information  is  78.  with  an  estimated 
average  reporting  burden  of  0.50  hours 
per  response  and  an  estimated  annual 
reporting  burden  of  507  hours.  This 
report  would  contain  the  following 
information  for  each  variety:  (1)  The 
projected  total  packout;  (2)  the  packout 
to  date;  (3)  the  volume  sold  export 
(shipped/not  shipped),  domestic 
(shipped/not  shipped]  and  shipped 
auction;  (4)  the  packout  to  date  in 
controlled  atmosphere  (C.A.)  storage 
and  the  volume  in  C.A.  storage  which  is 
sold;  and  (5)  the  name  and  address  of 
such  handler. 

In  addition  to  these  reports,  the 
Committee  recommended  that  each 
handler  furnish,  upon  request  of  the 
Committee,  a  pear  size  and  grade 
storage  report  by  variety  which  would 
include  the  quantity  of  specific  grades 
and  sizes  of  pears  in  regular  and  C.A. 
storage.  The  estimated  number  of 
respondents  for  this  collection  of 
information  is  88,  with  an  estimated 
average  reporting  burden  of  0.67  hours 
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per  response  and  an  estimated  annual 
reporting  burden  of  59  hours. 

These  reports  contain  valuable 
harvesting,  packing  and  shipping 
information  necessary  for  the 
Committee  to  carry  out  its  program 
responsibilities  and  for  handlers  to 
make  marketing  decisions.  Some 
Committee  responsibilities  include  the 
collection  of  program  assessments  from 
handlers  based  on  the  quantities  of 
pears  shipped  and  making 
determinations  as  to  whether  Committee 
representation  and  production  area 
districts  accurately  reflect  pear 
production  within  the  districts.  The 
dissemination  of  the  statistical 
information  on  production,  packout  and 
shipments  to  the  industry  by  the 
Committee  is  essential  to  the  sound  and 
orderly  marketing  of  Northwest  fresh 
Bartlett  pears. 

The  Committee  also  recommended 
that  the  following  terms  be  defined  in 
the  rules  and  regulation  for  ease  of 
reference  and  clarity: 

Section  931.100    Terms— Each  term 
used  in  this  subpart  shall  have  the  same 
meaning  as  when  used  in  the  marketing 
agreement  and  order. 

Section  931.101    Marketing 
agreement — "Marketing  agreement" 
means  Marketing  Agreement  No.  147,  as 
amended  regulating  the  handling  of 
Bartlett  pears  grown  in  Oregon  and  . 
Washington. 

Section  931.102    Order— "Order" 
means  Order  No.  931,  as  amended 
(Sections  931.1  to  931.71).  regulating  the 
handling  of  Bartlett  pears  grown  in 
Oregon  and  Washington. 

Finally,  the  Committee  recommended 
that  an  administrative  rule  be  added 
addressing  marketing  agreement  and 
order  communications.  This  rule  would 
appear  at  §  931.110  (7  CFR  931.110)  and 
would  specify  that  generally  all  reports, 
applications,  submittals,  requests, 
inspection  certificates,  and 
communications  in  connection  with  the 
marketing  agreement  and  order  shall  be 
forwarded  to  the  Northwest  Fresh 
Bartlett  Pear  Marketing  Committee  at 
813  SW  Adler,  suite  601,  Portland, 
Oregon  97205-3182. 

The  proposed  rule  contains  the 
recommended  amendments  of  the 
Committee,  with  minor  changes  in 
terminology  for  clarity. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.    . 

Two  of  the  handler  report  forms  (the 
"Semi-Monthly  Report  on  Destination  of 
Shipments  and  Assessment  Payments" 
and  the  weekly  packout  report)  that  are 
contained  in  the  regulations  proposed  to 


be  added  were  approved  by  the  Office 
of  Management  and  Budget  (OMB)  in 
1989  and  were  assigned  OMB  No.  0581- 
0092.  This  approval  is  valid  through 
March  31, 1992.  The  third  report  form 
(the  pear  size  and  grade  storage  report) 
is  being  submitted  to  the  OMB  for 
approval  based  on  current  information 
on  the  number  of  respondents  and 
estimated  burden. 

A  comment  period  of  15  days  is 
deemed  appropriate  because  the  1991 
crop  year  began  on  July  1,  and  any 
changes  that  may  be  adopted  as  a  result 
of  this  proposal  should  be  implemented 
as  soon  as  possible  thereafter. 

List  of  Subjects  in  6  CFR  Part  931 

Bartlett  pears.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
931  be  amended  as  follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  931  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  A  new  heading  entitled  "Subpart — 
Rules  and  Regulations"  and  a  new 
subheading  entitled  "Definitions"  are 
added  following  §  931.71. 

3.  A  new  §  931.100  is  added  to  read  as 
follows: 

§931.100    T«rm«. 

Each  term  used  in  this  subpart,  unless 
otherwise  defined,  shall  have  the  same 
meaning  as  when  used  in  the  marketing 
agreement  and  order. 

4.  A  new  I  931.101  is  added  to  read  as 
follows: 

§  93 1 . 1 0 1    Marketing  agreement. 

Marketing  agreement  means 
Marketing  Agreement  No.  147,  as 
amended,  regulating  the  handling  of 
Bartlett  pears  grown  in  Oregon  and 
Washington. 

5.  A  new  S  931.102  is  added  to  read  as 
follows: 

§931.102    Order 

Order  means  Order  No.  931,  as 
amended  (Sections  931.1  to  931.71), 
regulating  the  handling  of  Bartlett  pears 
grown  in  Oregon  and  Washington. 

6.  A  new  subheading  entitled 
"Communications"  is  added  following 
§  931.102. 

7.  A  new  §  931.110  is  added  to  read  as 
follows: 


§931.110    Communication*. 

Unless  otherwise  specifically 
prescribed  in  this  subpart  or  in  the 
marketing  agreement  and  order,  or 
unless  otherwise  required  by  the 
Committee,  all  reports,  applications, 
submittals,  requests,  inspection 
certificates,  and  communications  in 
connection  with  the  marketing 
agreement  or  order  shall  be  forwarded 
to:  Northwest  Fresh  Bartlett  Pear 
Marketing  Committee,  813  SW  Alder, 
Suite  601,  Portland,  Oregon  97205-3182. 

8.  A  new  subheading  entitled 
"Reports"  is  added  following  S  931.110. 

9.  A  new  §  931.120  is  added  to  read  as 
follows: 

§931.120    Reports. 

(a)  Each  handler  shall  transmit  to  the 
Committee  on  the  first  and  the  fifteenth 
day  of  each  calendar  month  during  the 
shipping  season  the  "Semi-Monthly 
Report  on  Destination  of  Shipments  and 
Assessment  Payments"  containing  the 
following  information: 

(1)  The  quantity  of  each  variety  of 
pears  shipped  by  that  handler  during  the 
preceding  half  month; 

(2)  The  date  of  each  shipment' 

(3)  The  ultimate  destination,  by  city 
and  state,  or  city  and  country; 

(4)  The  assessment  payment  due;  and 

(5)  The  name  and  address  of  such 
handler. 

(b)  Each  handler  shall  transmit  to  the 
Committee  each  Friday  during  the  , 
shipping  season  the  "Weekly  Northwest 
Bartlett  Packout  Report"  containing  the 
following  information  for  each  variety: 

CI)  The  projected  total  packout; 

(2)  The  packout  to  date; 

(3)  The  volume  sold  export  (shipped/ 
not  shipped),  sold  domestic  (shipped/ 
not  shipped)  and  shipped  auction; 

(4)  The  packout  to  date  in  controlled 
atmosphere  (C.A.)  storage  and  the 
volume  in  C.A.  storage  which  is  sold: 
and 

(5)  The  name  and  address  of  such 
handler. 

(c)  Each  handler  shall  furnish  to  the 
Committee,  upon  request,  the  "Pear  Size 
and  Grade  Storage  Report"  containing 
the  quantity  of  specific  grades  and  sizes 
of  pears  in  regular  and  C.A.  storage  by 
variety. 

Dated:  October  7, 1991. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

(FR  Doc.  91-24477  Filed  10-9-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart32 
{DocketNo.  PRM-32-31 

Advanced  Medical  Systems,  Inc.; 
Receipt  of  Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking:  Notice 

of  receipt 

summary:  The  Nuclear  Regulatory 
Commission  (NRG)  is  publishing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking  dated  June  28, 
1991.  The  petition,  which  was  filed  with 
the  Commission  by  Advanced  Medical 
Systems,  Inc.,  was  docketed  by  the 
Commission  on  July  19. 1991,  and  has 
been  assigned  Docket  No.  PRM-32-3. 
The  petitioner  requests  that  the  NRC 
amend  its  regulations  that  apply  to  the 
manufacturers  and  transferors  of  certain 
items  containing  byproduct  material  to 
specify  that  these  provisions  apply  to 
the  manufacturers  and  suppliers  of 
replacement  parts  as  well  as  the 
manufacturers  and  transferors  of  the 
original  units. 

DATES:  Submit  comments  by  December 
9, 1991.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so  but  the  Commission  is  able  to 
ensure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch. 

For  a  copy  of  the  petition,  write: 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

The  petition  and  copies  of  comments 
received  may  be  inspected  and  copied 
for  a  fee  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.,  Lower  Level. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief.  Rules  Review 
Section,  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Telephone:  301-492-7758  or  Toll  Free: 
800-368-5642. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  28, 1991,  Advanced  Medical 
Systems.  Inc.  (AMS)  filed  a  petition  for 


rulemaking  with  the  Commission. 
Pursuant  to  10  CFR  2.802,  this  petition 
was  docketed  by  the  Commission  on 
July  19, 1991,  and  has  been  assigned 
Docket  No.  PRM-32-3.  Advanced 
Medical  Systems  originally  sent  this 
petition  to  the  NRC  in  a  document  dated 
July  2, 1990.  However,  this  document 
was  never  received  by  the  NRC. 
Therefore,  the  petitioner  resubmitted  the 
petition,  without  change,  for 
consideration  by  the  NRC. 

The  NRC  has  established 
requirements  governing  the  issuance  of 
specific  licenses  to  persons  who 
manufacture  or  initially  transfer  items 
containing  byproduct  material  for  sale 
or  distribution  under  10  CFR  part  32. 
NRC  regulations  in  10  CFR  part  21 
require  directors  and  responsible 
officers  of  firms  and  organizations  that 
build,  operate,  or  own  NRC-licensed 
facilities  or  conduct  NRC-licensed 
activities  to  report  failures  to  comply 
with  regulatory  requirements  and 
defects  in  components  which  may  result 
in  a  substantial  safety  hazard. 

The  petitioner  is  an  original 
equipment  manufacturer  licensed  under 
10  CFR  part  32.  The  petitioner  has  a 
definite  and  direct  interest  in  the  health 
and  safety  of  the  public  who  may  use  or 
be  treated  by  equipment  it 
manufactxu-ers. 

According  to  the  petitioner,  it  appears 
that  the  requirements  of  part  32  are 
being  interpreted  as  applying  only  to 
manufacturers  and  suppliers  of  original 
equipment  and  not  to  manufacturers  and 
suppliers  of  replacement  parts,  devices, 
products,  or  sources  designated  for  units 
originally  manufactured  or  transferred 
by  others.  The  petitioner  is  concerned 
that  equipment  originally  manufactured 
and  transferred  under  an  NRC  license 
may  be  serviced  by  a  third  party  who 
may  use  inferior  replacement  parts  that 
were  not  manufactured  in  accordance 
with  the  hcensing  requirements  of  part 
32. 

The  Petitioner's  Request 

The  petitioner  suggests  that  part  32  be 
amended  to  clarify  that  the  regulations 
in  question  apply  to  the  manufacturers 
and  suppliers  of  replacement  parts  as 
well  as  to  the  manufacturers  and 
suppliers  of  original  equipment.  In 
addition  to  the  potential  health  and 
safety  benefits  of  this  action,  the 
petitioner  beheves  that  the  num.ber  of 
incidents  reported  under  part  21  might 
be  reduced  by  specifically  applying  the 
requirements  of  10  CFR  part  32  to  the 
manufacture  and  distribution  of 
replacement  parts. 

The  petitioner  requests  that  the  NRC 
amend  part  32  so  that  its  requirements 
specifically  apply  to  manufacturers  and 


suppliers  of  replacement  parts  or 
products.  The  petitioner  has  suggested 
two  alternatives  for  accomplishing  this 
objective.  The  first  alternative  would  be 
to  insert  the  necessary  language  into 
each  appropriate  section  of  part  32.  The 
second  alternative  would  be  to  revise 
the  purpose  and  scope  provisions  of 
§  32.1  so  that  the  requirements  of  the 
part  would  apply  to  the  manufacture 
and  transfer  of  replacement  parts. 

The  PetitioDer's  Proposal . 

The  specific  amendments  suggested 
by  the  petitioner  are  presented  below. 
The  NRC  has  inserted  the  appropriate 
amendatory  language  and  structure  for 
these  amendments  and  corrected 
several  minor  editorial  errors. 

The  First  Suggested  Alternative 

1.  In  5  32.1.  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  32.1    Purpose  and  scope. 

(a)  This  part  prescribes  requirements 
for  the  issuance  of  specific  Ucenses  to 
persons  who  manufacture  or  initially 
U'ansfer  items  containing  byproduct 
material  for  sale  or  distribution,  and 
persons  who  manufacture  or  initially 
transfer  replacement  parts,  devices, 
products  or  sources  designed  for  units 
originally  manufactured  or  initially 
transferred  by  others  to: 
***** 

2.  In  S  32.14.  the  introductory 
paragraph  is  revised  to  read  as  follows: 

§  32.14    Certain  Items  containing 
byproduct  nurterlah  requirements  for 
license  to  appty  or  Initially  transfer. 

An  application  for  a  specific  license  to 
apply  byproduct  material  to.  or  to 
incorporate  byproduct  material  into,  the 
products  specified  in  §  30.15  of  this 
chapter,  including  replacement  parts  or 
products,  or  to  initially  transfer  for  sale 
or  distribution  such  products  containing 
byproduct  material  (including 
replacement  parts  or  products)  for  use 
pursuant  to  S  30.15  of  this  chapter  will 
be  approved  if: 
***** 

3.  In  §  32.15.  paragraphs  (a)(1).  (c)(1). 
and  (d)  are  revised  to  read  as  follows: 

§  32. 1 5    Same:  Quality  assurance, 
prohibition  of  transfer,  and  lat>eling. 

(a)  *  *  • 

(1)  Maintain  quality  assurance 
practices  in  the  manufacture  of  the  part 
of  product  or  the  installation  of  the  part 
into  the  product  including  replacement 
parts  or  products: 
***** 

(c)  •  *  • 
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(1)  Any  part  or  product  including  a 
replacement  part  or  product  which  has 
been  tested  and  found  defective  under 
the  criteria  and  procedures  specified  in 
the  license  issued  under  §  32.14,  unless 
the  defective  units  have  been  repaired 
or  reworked  and  have  then  met  such 
criteria  as  may  be  required  as  a 
condition  of  the  license  issued  under 

§  32.14;  or 
***** 

(d)  Label  or  mark  each  unit,  except 
timepieces  or  hands  or  dials  containing 
tritium  or  promethium-147,  and  its 
container  so  that  the  manufacturer  or 
initial  transferor  of  the  product  and  the 
byproduct  material  in  the  product  can 
be  identified.  Replacement  parts, 
products  and  byproduct  material  must 
all  be  labeled  or  marked. 

4.  In  §  32.16,  paragraph  (a)  is  revised 
to  read  as  follows: 

§32.16    Certain  Items  containing 
byproduct  material;  Records  and  reports  of 
transfer. 

(a)  Each  person  licensed  under  §  32.14 
or  §  32.17  including  manufacturers  of 
replacement  parts  or  products  shall 
maintain  records  of  transfer  of  material 
and  report  to  the  Director  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  with  a  copy  of 
the  appropriate  NRC  Regional  Office 
listed  in  appendix  D  of  part  20  of  this 
chapter. , 
***** 

5.  In  §  32.51.  the  introductory  text  of 
paragraphs  (a),  (a)(2).  and  (a)(3),  and 
paragraphs  (a)(2)(i]  and  (a)(2)(ii)  are 
revised  to  read  as  follows: 

§  32.51    Byproduct  material  contained  tn 
devices  for  use  under  §  31.5;  requirements 
for  license  to  manufacture,  or  Initially 
transfer. 

(a)  An  application  for  a  specific 
license  to  manufacture,  or  initially 
transfer  devices  containing  byproduct 
material,  including  replacement  parts  or 
products,  to  persons  generally  licensed 
under  {  31.5  of  this  chapter  or 
equivalent  regulations  of  an  Agreement 
State  will  be  approved  if: 
***** 

(2)  As  indicated,  the  applicant  submits 
sufficient  information  relating  to  the 
design,  manufacture,  prototype  testing, 
quality  control,  labels,  proposed  uses, 
installation,  servicing,  leak  testing, 
operating  and  safety  instructions,  and 
potential  hazards  of  the  device, 
including  replacement  devices,  to 
provide  reasonable  assurance  that: 

(i)  The  device  or  replacement  device 
can  be  safely  operated  by  persons  not 
having  training  in  radiological 
jirotection; 


(ii)  Under  ordinary  conditions  of 
handling,  storage,  and  use  of  the  device 
or  replacement  device,  the  byproduct 
material  contained  in  the  device  or 
replacement  device  will  not  be  released 
or  inadvertently  removed  from  the 
device  or  replacement  device,  and  it  is 
unlikely  that  any  person  will  receive  in 
any  period  of  one  calendar  quarter  a 
dose  in  excess  of  10  percent  of  the  limits 
specified  in  the  table  in  $  20.101(a)  of 
this  chapter;  and 
*        •        •        *        • 

(3)  Each  device  including  replacement 
devices  bears  a  durable,  legible,  clearly 
visible  label  or  labels  approved  by  the 
Commission  which  contain  in  a  clearly 
identified  and  separate  statement: 
***** 

6.  In  S  32.74.  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (a)(2)(ii), 
{a)(2)(iv  thru  viii),  (a)(3),  and  (b)(1)  are 
revised  to  read  as  follows: 

§  32.74  Manufacture  and  distribution  of 
sources  or  devices  containing  byproduct 
material  for  medical  use. 

(a)  An  application  for  a  specific 
license  to  manufacture  and  distribute 
sources  and  devices  containing 
byproduct  material,  including 
replacement  sources,  devices,  parts  and 
products,  to  persons  licensed  pursuant 
to  part  35  of  this  chapter  for  use  as  a 
calibration  or  reference  source  or  for  the 
uses  listed  in  S9  35.400  and  35.500  of  this 
chapter  will  be  approved  if: 

(2)  •  •  • 

(ii)  Details  of  design  and  construction 
of  the  source,  device  or  replacement 
source  or  device; 
***** 

(iv)  For  devices  containing  byproduct 
material,  including  replacement  devices, 
the  radiation  profile  of  a  prototype 
device; 

(v)  Details  of  quality  control 
procedures  to  assure  that  production 
sources  and  devices,  including 
replacement  sources  and  devices,  meet 
the  standards  of  the  design  and 
prototype  tests; 

(vi)  Procedures  and  standards  for 
calibration  sources  and  devices, 
including  replacement  sources  and 
devices; 

(vii)  Legend  and  methods  for  labeling 
sources  and  devices,  including 
replacement  sources  and  devices,  as  to 
their  radioactive  content: 

(viii)  Instructions  for  handling  and 
storing  the  source  or  device,  including 
replacement  sources  and  devices,  from 
the  radiation  safety  standpoint;  these 
instructions  are  to  be  included  on  a 
durable  label  attached  to  the  source  or 
device,  or  replacement  source  and 
device,  or  attached  to  a  permanent 


storage  container  for  the  source  or 
device,  or  replacement  source  and 
device:  Provided,  that  instructions  which 
are  too  lengthy  for  such  label  may  be 
summarized  on  the  label  and  printed  in 
detail  on  a  brochure  which  is  referenced 
on  the  label; 

(3)  The  label  affixed  to  the  source  or 
device,  or  replacement  source  and 
device;  or  to  the  permanent  storage 
container  for  the  source  or  device,  or 
replacement  source  and  device,  contains 
information  on  the  radionuclide  quantity 
and  date  of  assay,  and  a  statement  that 
the  U.S.  Nuclear  Regulatory  Commission 
has  approved  distribution  of  the  (name 
of  source  or  device,  or  replacement 
source  and  device),  to  persons  licensed 
to  use  byproduct  material  identified  in 
SS  35.58.  35.400.  or  35.500.  as 
appropriate,  and  to  persons  who  hold  an 
equivalent  license  issued  by  an 
Agreement  State.  However,  labels 
worded  in  accordance  with 
requirements  that  were  in  place  on 
March  30, 1987,  may  be  used  until  March 
30. 1989. 

(b)(l]  In  the  event  the  applicant 
desires  that  the  source  or  device, 
including  replacement  sources  and 
devices,  be  required  to  be  tested  for 
leakage  of  radioactive  material  at 
intervals  longer  than  six  months,  he/she 
shall  include  in  his  application  sufficient 
information  to  demonstrate  that  such 
longer  interval  is  justified  by 
performance  characteristics  of  the 
source,  device  or  replacement  source  or 
device  or  similar  sources  or  devices  and 
by  design  features  that  have  a 
significant  bearing  on  the  probability  or 
consequences  of  leakage  of  radioactive 
material  from  the  source. 
***** 

7.  In  S  32.110.  paragraph  (a)  is  revised 
to  read  as  follows: 

S  32.110    Acceptance  sampling  procedures 
under  certain  specific  Ucenses. 

(a)  A  random  sample  shall  be  taken 
from  each  inspection  lot  of  devices, 
including  replacement  devices,  licensed 
under  §S  32.14.  32.53.  or  32.61  of  this  part 
for  which  testing  is  required  pursuant  to 
S§  32.15.  32.55  or  32.62  in  accordance 
with  the  appropriate  Samphng  Table  in 
this  section  determined  by  the 
designated  Lot  Tolerance  Percent 
Defective.  If  the  number  of  defectives  in 
the  sample  does  not  exceed  the 
acceptance  number  in  the  appropriate 
Sampling  Table  in  this  section,  the  lot 
shall  be  accepted.  If  the  number  of 
defectives  in  the  sample  exceeds  the 
acceptance  number  in  the  appropriate 
Sampling  Table  in  this  section,  the 
entire  inspection  lot  shall  be  rejected. 
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8.  In  I  32.210.  paragraphs  (a),  (c)  thru 
(e)  and  the  introductory  text  of 
paragraph  (f)  are  revised  to  read  as 
follows: 


§  32.210    Registration  of  product 
tnformatlon. 

(a)  Any  manufacturer  or  initial 
distributor  of  a  sealed  source  or  device, 
including  replacement  sources  and 
devices,  containing  a  sealed  source 
whose  product  is  intended  for  use  under 
a  specific  hcense  may  submit  a  request 
to  NRC  for  evaluation  of  radiation 
safety  information  about  its  product  and 
for  its  registration. 


(c)  The  request  for  review  of  a  sealed 
source  or  device,  including  replacement 
sources  and  devices,  must  include 
sufficient  information  about  the  design. 
manufacture,  prototype  testing,  quality 
control  program,  labeling,  proposed  uses 
and  leak  testing  and.  for  a  device  or 
replacement  device,  the  request  must 
also  include  sufficient  information  about 
installation,  service  and  maintenance, 
operating  and  safety  instructions,  and 
its  potential  hazards  to  provide 
reasonable  assurance  that  the  radiation 
safety  properties  of  the  source  or  device 
or  replacement  source  or  device  are 
adequate  to  protect  health  and  minimize 
danger  to  life  and  property. 

(d)  The  NRC  normally  evaluates  a 
sealed  source  or  a  device,  including 
replacement  sources  and  devices,  using 
radiation  safety  criteria  in  accepted 
industry  standards.  If  these  standards 
and  criteria  do  not  readily  apply  to  a 
particular  case,  the  NRC  formulates 
reasonable  standards  and  criteria  %vith 
the  help  of  the  manufacturer  or 
distributor.  The  NRC  shall  use  criteria 
and  standards  sufficient  to  ensure  that 
the  radiation  safety  properties  of  the 
device  or  sealed  source,  including 
replacement  sources  and  devices,  are 
adequate  to  protect  health  and  minimize 
danger  to  life  and  property. 

(e)  After  completion  of  the  evaluation, 
the  Commission  issues  a  certificate  of 
registration  to  the  person  making  the 
request.  The  certificate  or  registration 
acknowledges  the  availabiUty  of  the 
submitted  information  for  inclusion  in 
an  application  for  a  specific  license 
proposing  use  of  the  product  or 
replacement  product. 

(f)  The  person  submitting  the  request 
for  evaluation  and  registration  of  safety 
information  about  the  product  shall 
manufacture  and  distribute  the  product 
or  replacement  product  in  accordance 
with— 


The  Second  Suggested  Altenative 

1.  In  5  32.1,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§32.1    Purpose  and  scop*. 

(a)  This  part  prescribes  requirements 
for  the  issuance  of  specific  licenses  to 
persons  who  manufacture  or  initially 
transfer  items  containing  byproduct 
material  for  sale  or  distribution 
(including  those  persons  who 
manufacture  replacement  parts,  devices, 
or  sources  designated  for  units  originally 
manufactured  or  initially  transferred  by 
others)  to: 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commisaion. 
Samuel  |.  CUlk. 
Secretary  of  the  Commission. 
[FR  Doc.  91-24469  Filed  10-0-91:  6:45  am] 

BIUJNQ  COOC  TSaO-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[FI-«8-«8] 
RIN  1S4S-AJ35 

Real  Estate  Mortgage  Investment 
Conduits;  Correction 

aqency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 

summary:  This  document  contains 
corrections  to  a  notice  of  proposed 
rulemaking  relating  to  real  estate 
mortgage  investment  conduits,  or 
REMICs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Schwartz  or  Tom  Lyden  at  202- 
566-3297  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulation  which  is  the 
subject  of  this  correction  reflects  the 
changes  made  by  the  Tax  Reform  Act  of 
1986  and  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 

Need  for  Correction 

As  published,  the  proposed  regulation 
contains  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  proposed  regulation 
published  September  30. 1991  (56  FR 


49526)  FR  Doc.  91-22853.  is  corrected  as 
follows: 

On  page  49535.  in  the  second  column, 
in  S  1.860A-1,  the  second  sentence  of 
paragraph  (b](2)(ii)i8  corrected  and  a 
third  sentence  added  to  read  as  follows: 


§  1.860A-1 
rules. 


Effective  datee  and  transition 


(b)  •  •  • 

(2)  *  *  * 

(ii)  *  *  *  The  significant  value 
requirement  in  §  1.860E-l(a)(3)  does  not 
apply,  however,  to  residual  interests 
acquired  by  an  organization  to  which 
section  593  applies  as  a  sponsor  at 
formation  of  a  Remic  (determined  by 
reference  to  issue  price)  and  sold  to 
unrelated  investors  before  November  12. 
1991.  The  exception  from  the  significant 
value  requirement  provided  by  the 
preceding  sentence  applies  only  so  long 
as  the  sponsor  owns  the  residual 
interests. 
*        *        •        •        * 

Dale  O.  Gooda, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate) 
[FR  Doc.  91-24334  Filed  10-9-91:  8:45  am) 
BiLUNO  cooe  4«30-Ot-a 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  845 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  CIvM  Penalties;  Denial  of 
Petition 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 

action:  Notice  of  decision  on  petition 
for  rulemaking. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
making  available  to  the  public  its  final 
decision  on  a  petition  for  rulemaking 
from  the  State  of  Maryland,  Department 
of  Natural  Resources.  The  petitioner 
requested  that  OSM  amend  its 
regulations  governing  assessment 
conferences  at  30  CFR  845.18  to  clarify 
the  appeal  procedures  for  proposed 
mandatory  civil  penalty  assessments 
and  to  provide  guidance  to  a  conference 
officer  regarding  the  particular  relevant 
information  which  may  be  considered  in 
the  compromise  of  all  proposed  civil 
penalty  assessments.  The  petitioner 
maintained  that  the  existing  regulations 
at  30  CFR  845.18  are  ambiguous  and  do 
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not  provide  adequate  guidance  to  a 
conference  officer  for  review  of 
proposed  civil  penalty  assessments. 

DATES:  On  September  30, 1991.  the 
Director  made  a  decision  to  deny  the 
petition. 

ADDRESStS:  Copies  of  the  petition  and 
other  relevant  materials  comprising  the 
Administrative  Record  of  this  petition 
are  available  for  public  review  and 
copying  at  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior, 
Administrative  Record,  room  5131. 1100 
L  Street.  NW..  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Stocker.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue.  NW..  Washington. 
DC  20240.  Telephone:  (202)  208-2550 
(Commercial)  or  268-2550  (FTS). 

SUPPI^MBNTARY  INFORMATION: 

I.  Petition  for  Rulemaking  Process 

Pursuant  to  section  201(g)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (the  Act),  any  person  may 
petition  the  Director  of  OSM  for  a 
change  in  OSM's  regulations.  Under  the 
applicable  regulations  for  rulemaking 
petitions,  30  CFR  700.12,  if  the  Director 
determines  that  the  petition  has  a 
reasonable  basis,  the  Director  shall 
publish  a  notice  in  the  Federal  Register 
seeking  comments  on  the  petition,  and 
may  hold  a  public  hearing,  conduct  an 
investigation,  or  take  other  action  to 
determine  whether  the  petition  should 
be  granted.  If  the  petition  is  granted,  the 
Director  initiates  a  rulemaking 
proceeding.  If  the  petition  is  denied,  the 
Director  notiHes  the  petitioner  in  writing 
setting  forth  the  reasons  for  denial. 
Under  30  CFR  700.12(d).  the  Director's 
decision  constitutes  the  fmal  decision  of 
the  Department  of  the  Interior. 

II.  Petition  Submitted  by  the  State  of 
Maryland,  Department  of  Natural 
Resources  on  January  24, 1991 

OSM  received  a  letter  dated  January 
24. 1991.  transmitting  a  petition  for 
rulemaking  on  behalf  of  the  State  of 
Maryland,  Department  of  Natural 
Resources,  to  amend  OSM's  existing 
regulations  at  30  CFR  845.18  governing 
assessment  conferences  and  the  appeal 
process  for  mandatory  civil  penalty 
assessments. 

On  March  15. 1991.  OSM  published  a 
notice  in  the  Federal  Register  (56  FR 
11130)  requesting  comments  on  the 
petition  until  April  15, 1991.  OSM 
received  two  sets  of  comments  during 
the  public  comment  period. 

For  the  reasons  discussed  in  the 
appendix  to  this  notice,  the  Director  is 


denying  the  petition.  Therefore,  no 
rulemaking  will  occnr  on  this  issue. 

The  Director's  letter  to  the  petitioner 
on  this  rulemaking  petition  appears  as 
an  appendix  to  this  notice.  This  letter 
reports  the  Director's  decision  to  the 
petitioner.  It  also  contains  a  summary 
description  of  the  issues  raised  by  the 
petitioner,  a  discussion  of  the  applicable 
statutory  provisions  and  regulatory 
background,  an  analysis  and  response  to 
the  petitioner's  reasons  why  the  petition 
should  be  granted,  and  a  summary  of  the 
comments  on  the  petition. 

Dated:  September  3a  1981. 
Hany  M.  Snyder. 

Director. 

Appendix 

September  30. 1991. 

Mr.  Anthony  F.  Abar, 

Director,  Maryland  Department  of  Natural 
Resources.  Bureau  of  Mines.  09  Hill 
Street,  Frostburg.  Maryland  21532. 

Dear  Mr.  Abar  This  letter  is  in  responae  to 
the  January  24, 1991.  petition  for  rulemaking 
submitted  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  on 
behalf  of  the  Slate  of  Maryland,  Department 
of  Natural  Resotures  (the  petitioner).  The 
petition  requests  that  OSM  amend  its 
regulations  governing  assessment 
conferences  at  30  CFR  845.18  to  both  clarify 
the  appeal  process  for  proposed  mandatory 
civil  penalty  assessments  and  to  provide 
guidance  to  conference  officers  regarding  the 
particular  relevant  information  which  may  be 
considered  in  the  compromise  of  proposed 
civil  penalty  assessments. 

On  March  15, 1991,  OSM  published  a  notice 
in  the  Federal  Register  (56  FR  11130) 
requesting  public  comments  on  the  petition. 
During  the  public  comment  period  which 
ended  on  April  15, 1991,  OSM  received 
comments  from  the  Joint  National  Coal 
Association/ American  Mining  Congress 
Committee  on  Surface  Mining  Regulations 
and  the  Interstate  Mining  Compact 

After  careful  consideration  of  the  positions 
and  arguments  presented  in  the  petition  and 
public  comments,  I  have  decided  to  deny  the 
petitioner's  rulemaking  requests.  OSM's 
existing  regulations  already  specify  the 
appeal  procedures  for  proposed  mandatory 
civil  penalty  assessments  and  provide 
adequate  guidance  to  the  conference  officer 
as  to  the  particular  relevant  information 
which  may  be  considered  in  the  compromise 
of  proposed  civil  penalty  assessments. 
Therefore,  no  rulemaking  proceeding  will  be 
initiated  on  these  subjects.  The  reasons  for 
my  decision  are  more  fully  discussed  in  the 
enclosed  analysis.  As  provided  in  30  CFR 
700.12(d),  my  decision  constitutes  the  final 
decision  for  the  Department  of  the  Interior. 


Sincerely. 
Harry  M.  Snyder. 
Director. 

State  of  Maryland  Department  of 
Natural  Resources  Petition  for 
Rulemaking  Decision  Analysis 

Background  on  Petition 

On  January  24. 1991.  the  State  of 
Maryland.  Department  of  Natural 
Resources  petitioned  the  Director  of  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  to  amend 
OSM's  regulations  governing 
assessment  conferences  at  30  CFR 
845,18  to  clarify  the  review  procedures 
for  proposed  mandatory  civil  penalty 
assessments  and  provide  guidance  to  a 
conference  officer  regarding  the 
particular  relevant  iiiformation  which 
may  be  considered  in  the  compromise  of 
proposed  civil  penalty  assessments. 

Section  201(g)  of  the  Surface  Mining    . 
Control  and  Reclamation  Act  of  1977 
(the  Act)  and  30  CFR  700.12  provide  that 
any  person  may  petition  the  Director  to 
initiate  a  proceeding  for  the  issuance, 
amendment,  or  repeal  of  a  nde 
promulgated  under  the  Act,  These 
regulations  require  the  petition  to  set 
forth  the  facts,  technical  justification, 
and  law  which  require  the  issuance, 
amendment,  or  repeal  of  a  regulation.  30 
CFR  700.12(b).  Based  on  this 
information,  the  Director  shall  determine 
if  the  petition  provides  a  reasonable 
basis  for  the  proposed  action.  Facts, 
technical  justification,  or  law  previously 
considered  in  a  petition  or  rulemaking 
on  the  same  issue  shall  not  provide  a 
reasonable  basis.  The  Director  may  hold 
a  public  hearing  or  conduct  other 
investigations  or  proceedings  in  order  to 
determine  whether  the  petition  should 
be  granted.  30  CFR  700.12(c).  If  the 
petition  is  granted,  the  Director  is 
required  to  commence  a  rulemaking 
proceeding.  30  CFR  700.12(d)(1).  If  the 
petition  is  denied,  the  Director  is 
required  to  notify  the  petitioner  in 
writing  of  the  reasons  for  denial  30  CFR 
700.12(d)(2). 

On  March  15. 1991,  OSM  published  a 
notice  in  the  Federal  Register  requesting 
comments  on  the  petition.  In  the  notice. 
OSM  announced  that  it  would  not  hold  a 
pubUc  hearing  but  would  accept  written 
comments  on  the  petition  during  the 
comment  period  which  would  end  on 
April  15, 1991.  It  stated  that  by 
appointment.  OSM  employees  would  be 
available  to  meet  with  the  public  daring 
business  hours  (9  a.m.  to  5  p.m.  Eastern 
standard  time)  during  the  comment 
period.  The  notice  also  stated  that  all 
comments  and  supporting  documents 
would  be  entered  into  the 
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Administrative  Record  on  the  petition 
{56  FR  11130). 

OSM  received  comments  from  the 
Joint  National  Coal  Association/ 
American  Mining  Congress  Committee 
on  Surface  Mining  Regulations  and  the 
Interstate  Mining  Compact.  These 
comments  have  been  made  part  of  the 
Administrative  Record. 

Substance  of  the  Petition 

The  petitioner  requests  that  OSM 
review  the  assessment  conference 
provisions  of  30  CFR  845.18  and  propose 
amendments  to  (1)  clarify  the  review 
procedures  for  the  various  proposed 
civil  penalty  assessments  authorized 
and  mandated  in  section  518  of  the  Act 
and  30  CFR  845.12  and  845.15(b);  and  (2) 
specify,  within  an  assessment 
conference  context,  what  information  is 
relevant,  what  criteria  are  to  be 
considered  for  compromising  the 
assessment  of  any  proposed  civil 
penalty,  and  which  party,  if  any,  to  a 
review,  may  compromise  the  amount  of 
the  civil  penalty  for  each  mandatory 
civil  penalty  assessment.  The  petitioner 
asserts  that  existing  regulations  are 
ambiguous  and  do  not  provide  adequate 
guidance  to  a  conference  officer  in  the 
review  of  such  assessments. 

Applicable  Statutory  Provisions 

Section  201(c)(2)  of  the  Act  sets  forth 
the  OSM's  general  rulemaking  authority. 
OSM's  statutory  obligations  with 
respect  to  assessment  of  civil  penalties 
are  set  forth  in  section  518  of  the  Act. 
Under  section  518(a),  OSM  may  assess  a 
civil  penalty  against  any  person  who 
violates  any  permit  condition  or  any 
other  provision  of  title  V  of  the  Act 
except  that  if  such  violation  leads  to 
issuance  of  a  cessation  order  under 
section  521,  the  Act  provides  that  the 
civil  penalty  shall  be  assessed.  Such 
penalty  shall  not  exceed  $5,000  per 
violation.  Each  day  of  a  continuing 
violation  may  be  deemed  a  separate 
violation  for  purpose  of  assessments. 
Section  S18(a)  also  provides  that  in 
determining  the  amount  of  the  civil 
penalty,  the  permittee's  history  of 
previous  violations  at  the  particular 
surface  coal  mining  operation;  the 
seriousness  of  the  violation  including 
any  irreparable  harm  to  the  environment 
and  any  hazard  to  the  health  and  safety 
of  the  public:  whether  the  permittee  was 
negligent;  and  the  demonstrated  good 
faith  of  the  permittee  changed  in 
attempting  to  achieve  rapid  compliance 
after  notification  of  the  violation  shall 
be  considered. 

Section  518(h)  provides  that  if  a 
violation  is  not  abated  within  the  period 
set  in  a  notice  of  violation  (NOV), 
cessation  order  (CO),  or  other  order,  the 


operator  shall  be  assessed  a  minimum 
penalty  of  $750  for  each  day  during 
which  the  violation  remains  unabated. 

Current  OSM  Regulatory  Program 

In  1979,  OSM  promulgated  permanent 
program  regulations  governing  the 
assessment  of  civil  penalties  which 
prescribe  the  use  of  a  mandatory  point 
system  in  determining  the  amount  of  the 
penalty.  (44  FR  15305,  March  13.)  30  CFR 
84S.12(a)  requires  that  a  civil  penalty 
shall  be  assessed  for  each  CO.  30  CFR 
845.12(b)  requires  that  a  civil  penalty 
shall  be  assessed  for  each  NOV  if  the 
violation  is  assigned  31  points  or  more 
under  the  point  system  described  in  30 
CFR  845.13.  30  CFR  845.12(c)  provides 
that  OSM  may  assess  a  penalty  for  each 
NOV  assigned  31  points  or  less  under 
the  point  system  described  in  30  CFR 
845.13.  30  CFR  845.13  describes  the  point 
system  which  is  used  both  to  make  the 
determination  of  whether  to  assess  a 
civil  penalty  and  to  set  the  amount  of 
such  penalty. 

30  CFR  845.15(a)  states  that  a  civil 
penalty  may  be  assessed  separately  for 
each  day  from  the  date  of  issuance  of 
the  NOV  or  CO  to  the  date  set  for 
abatement  of  the  violation.  30  CFR 
845.15(b)  provides  that  in  addition  to  the 
civil  penalty  provided  in  paragraph  (a), 
whenever  an  operator  fails  to  correct  a 
violation  within  the  period  permitted  for 
its  correction,  the  operator  shall  be 
assessed  a  civil  penalty  of  not  less  than 
$750  per  day  for  each  day  the  violation 
continues,  not  to  exceed  30  days  for 
each  such  violation. 

30  CFR  845.18  sets  forth  procedures 
for  assessment  conferences.  These 
procedures,  in  pertinent  part,  provide 
that  the  conference  officer  shall  review 
the  proposed  civil  penalty  assessment 
upon  written  request  of  the  person  to 
whom  the  notice  or  order  was  issued. 
The  assessment  conference  is  not 
governed  by  the  requirements  of  formal 
adjudicatory  hearings.  Pursuant  to 
subsection  (b)(3)  of  30  CFR  845.18,  the 
conference  officer  shall  consider  all 
relevant  information  and  shall  either 
settle  the  issues  and  execute  a 
settlement  agreement  or  affirm,  raise, 
lower,  or  vacate  the  proposed 
assessment. 

Petitioner's  Statement  of  Facts  and  Law 
in  Support  of  the  Requested  Rulemaking 

The  petitioner  proposes  that  OSM 
amend  the  regulations  governing 
assessment  conferences  at  30  CFR 
845.18  to  clarify  the  procedures  for 
appealing  mandatory  civil  penalty 
assessments  and  provide  guidance  to  a 
conference  officer  regarding  the 
particular  relevant  information  which 


may  be  considered  in  the  review  and 
compromise  of  such  assessments. 

The  petitioner  defines  "  'mandatory' 
as  every  violation  for  which  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  (section  518)  and/or  30 
CFR  part  845  requires  that  a  civil 
penalty  shall  be  assessed  *  *  *"  Under 
this  definition,  mandatory  civil  penalty 
assessments  would  be  assessed  for  30 
CFR  845.12(a)  CD's,  30  CFR  845.12(b)  31  • 
point  or  more  NOV's,  and  30  CFR 
845.15(b)  failure-to-abate  cessation 
orders  (FTACO's).  The  petitioner  states 
that  neither  the  Act  nor  its  implementing 
regulations  distinguishing  between 
procedures  to  review  NOV.  CO,  and 
FTACO  civil  penalty  assessments. 
Therefore,  the  petitioner  presumes  that 
the  assessment  conference  review 
procedures  of  30  CFR  845.18  apply  to  all 
proposed  mandatory  civil  penalty 
assessments  as  such  assessments  are 
defined  above. 

The  petitioner  further  notes  that  30 
CFR  845.18(b)(3)  allows  the  conference 
officer,  after  consideration  of  all 
relevant  information,  to  either  settle  the 
issues  and  execute  a  settlement 
agreement  or  affirm,  raise,  lower,  or 
vacate  the  proposed  civil  penalty 
assessment.  The  petitioner  contends, 
however,  that  "no  other  guidance  is 
provided  that  indicates  the  relevant 
information/criteria  to  be  considered 
during  the  conference  for  the  different 
types  of  civil  penalty  assessments,  the 
amount  of  civil  penalty  compromise,  or 
whether  mandatory  penalties  can,  in 
fact,  be  compromised  or  vacated." 

Specifically  with  regard  to  the 
compromise  of  the  mandatory  $750  per 
day  FTACO  civil  penalty  required  by  30 
CFR  845.15(b),  the  petitioner  notes 
OSM's  letter  of  June  27. 1990,  to 
Anthony  Abar,  Director,  Maryland 
Bureau  of  Mines,  which  stated  that: 

In  reviewing  the  rulemaking  history  of  the 
Federal  civil  penalty  regulations.  Federal 
case  law  decisions,  and  administrative  law 
decisions  *  *  *  it  is  clear  that  civil  penalties 
for  failure-to-abate  cessation  orders  carry  a 
mandatory  minimum  daily  penalty  amount  of 
$750  per  day  *  *  *  Under  SMCRA  and  the 
Federal  regulations,  a  conference  officer  or 
hearing  examiner  cannot  waive  or  reduce  the 
mandatory  failure-to-abate  civil  penalties. 
The  only  variable  that  enters  into  the  *  *  * 
computation  of  the  penalty  amount  owed  is 
the  determination  of  the  actual  number  of 
days  for  which  the  penalty  is  to  be  assessed. 

The  petitioner  asserts,  however,  that 
the  rulemaking  history  of  the  Federal 
civil  penalty  regulations  indicates  that 
OSM's  interpretation  of  the  FTACO 
provisions  of  the  ACT  allowed  for  a 
compromise  of  these  civil  penalties.  In 
support  of  this  position,  the  petitioner 
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quotes  from  the  1979  permanent  program 
preamble  discussion  for  30  CTO  845.15(c) 
which  stated: 

A  new  subsection  (c)  was  added  to  clarify 
the  manner  in  which  both  the  mandatory 
$750/day  penalty  for  failure  to  abate  and  the 
discretionary  penalty  for  continuing 
violations  will  be  assessed,  and  to  provide 
for  reassessment  to  take  account  of  good 
faith  comphance  or  other  facts  not  available 
at  the  time  initial  assessment  was  made.  As 
in  the  case  of  good  faith  points,  the 
mandatory  $750/day  penalty  and  the 
discretionary  penalty  for  continuing 
violations  cannot  properly  be  finally 
assessed  until  after  the  violation  is  abated. 
The  new  subsection  (c]  provides  for  authority 
for  reassessment. 

44  FR  15308,  March  13. 

The  petitioner  concludes  with  a 
statement  that  OSM  should  amend  its 
regulations  to  reflect  Federal  case  law 
decisions  and  administrative  law 
decisions. 

Analysis  of  Petitioner's  Proposals 

1.  Proposal:  Petitioner  proposes  that 
OSM  amend  its  regulations  governing 
assessment  conferences  at  30  CFR 
845.18  to  clarify  the  review  procedures 
for  the  various  proposed  civil  penalty 
assessments  authorized  and  mandated 
by  section  518  of  the  Act  and  30  CFR 
845.12  and  845.15(b). 

Response:  30  CFR  845.18(a)  provides 
that  OSM  shall  arrange  a  conference  to 
review  the  proposed  assessment  or 
reassessment  of  a  civil  penalty  upon 
written  request  for  the  person  to  whom 
the  NOV  or  CO  was  issued.  Therefore 
the  conference  review  procedures  of  30 
CFR  845.18  apply,  as  the  petitioner 
presumes,  to  all  proposed  civil  penalty 
assessments,  including  those  identified 
by  the  petitioner  as  being  authorized    . 
and  mandated  by  section  518  and  30 
CFR  845.12  and  845.15(b).  Neither  the 
language  of  the  current  or  prior  30  CFR 
part  845  rules  nor  their  preambles 
suggest  otherwise.  Although  beyond  the 
scope  of  the  petitioner's  proposal,  it 
should  be  noted  that  the  person  to 
whom  the  NOV  or  CO  was  issued  may 
also  seek  a  more  formal  review  of  the 
proposed  dvil  penalty  assessment 
through  the  Office  of  Hearings  and 
Appeals  review  process  detailed  at  30 
CFR  845.19  and  43  CFR  4.1150  et  seq. 

2.  Proposal:  Petitioner  proposes  that 
OSM  further  amend  its  regulations  at  30 
CFR  845.18  to  specify  what  information 
is  relevant,  what  criteria  are  to  be 
considered  for  compromising  the 
assessment  of  any  proposed  civil 
pehalty,  and  which  party,  if  any,  to  an 
appeal,  may  compromise  the  amount  of 
the  civil  penalty  for  each  proposed 
mandatory  civil  penalty  assessment. 

Response:  30  CFR  845.18(b)(3) 
provides  that  the  conference  officer 


shall  coiuider  all  relevant  information 
on  the  violation  and,  within  30  days  of 
the  conference,  either  settle  the  issues  or 
affirm,  lower,  or  vacate  the  penalty.  The 
preambles  to  the  initial  and  permanent 
program  rules  do  not  define  such 
information.  Historically,  the  relevant 
information  which  the  conference  officer 
considers  in  compromising  proposed 
NOV  and  section  521  CO  civil  penalty 
assessments  is  the  same  information 
which  section  518(a)  of  the  Act  and  its 
implementing  regulations  at  30  CFR 
845.13  require  to  be  considered  in 
determining  the  amount  of  the  proposed 
penalties  and,  in  the  case  of  notices  of 
violation,  whether  mandatory  civil 
penalties  should  be  assessed. 

The  30  CFR  845.13  point  system  for 
penalties  provides  a  reasonable  degree 
of  informational  specificity  without 
eliminating  the  flexibility  needed  to 
arrive  at  an  appropriate  civil  penalty 
amount  This  point  system  has  been  an 
integral  part  of  OSM's  regulations  since 
1977  and  is  similar  to  the  system  used    . 
for  years  by  the  Mine  Safety  and  Health 
Administration.  So  far  as  can  be 
determined,  the  system  has  worked 
well.  If  the  State  of  Maryland  finds  fault 
with  the  system's  informational 
elements  because  of  perceived  lack  of 
necessary  specificity,  the  State  may 
establish  rules  providing  such  specificity 
as  long  as  those  rules  are  no  less 
effective  than  the  Secretary's 
regulations.  In  addition,  the  State  rules 
must  contain  the  same  or  similar 
procedural  requirements  as  those  set 
forth  in  section  518  of  the  Act.  30  CFR 
840.13(c). 

The  only  relevant  information  which 
the  conference  officer  considers  in 
compromising  proposed  section  518(h) 
$750  per  day  FTACO  civil  penalty 
assessments  is  the  actual  number  of 
days  diuing  which  such  faiiures-to-abate 
continue.  "This  latter  position  is 
consistent  with  that  previously 
expressed  in  OSM's  letter  of  June  27, 
1990,  to  Anthony  Abar,  Director. 
Maryland  Bureau  of  Mines,  quoted  in 
part  by  this  petition. 

In  opposition,  the  petitioner  quotes  the 
1979  preamble  discussion  for  30  CFR 
845.15(c)  apparently  for  the  proposition 
that  OSM  may  consider  factors  other 
than  the  actual  nimiber  of  days  the 
failure-to-aba te  continues  in  any 
compromise  of  section  518(h)  $750  per 
day  FTACO  civil  penalty  assessments. 
While  the  quoted  preamble  discussion 
does  suggest  that  other  factors  may  be 
considered,  it  holds  no  precedential 
value.  The  regulatory  language  referred 
to  as  subsection  (c)  in  the  preamble  was 
neither  included  in  the  proposed  rule  nor 
adopted  by  the  final  rule.  43  FR  41933. 
September  18, 1978;  and  44  FR  15462. 


March  13, 1979.  OSM  regreU  any 
misunderstanding  or  confusion 
occasioned  by  the  editing  error  of 
including  a  reference  to  the  subsection 
(c)  language  in  the  preamble  discussion 
in  the  1979  final  rule  FR  notice.  Final  30 
CFR  845.15  was  not,  however, 
promulgated  with  a  subsection  (c). 

The  request  that  OSM  amend  its 
regulations  to  reflect  Federal  case  law 
and  administrative  law  decisions  is 
unsupported  in  the  petition  by  specific 
citations.  In  fact,  the  Federal  decisions 
interpreting  the  FTACO  provisions  of 
section  518(h)  have  consistently  upheld 
OSM's  implementing  regulations.  As  the 
following  digest  of  decisions  indicates, 
when  a  violation  or  CO  has  not  been 
abated  within  the  prescribed  abatement 
period,  an  assessment  of  $750  for  each 
day  of  non-abatement  (up  to  a  limit  of  30 
days)  is  mandatory  and  cannot  be 
reduced  by  considering  mitigating 
factors  including  those  which  might 
otherwise  be  considered  in  the 
compromise  of  section  518(a)  NOV  and 
CO  assessments.  These  decisions  make 
it  clear  that  OSM  does  not  have 
discretion  to  amend  or  reinterpret  its 
regtilations  to  allow  consideration  of 
factors  other  than  the  actual  number  of 
days  a  failure-to-abate  continues  in  the 
compromise  of  a  section  518(h)  $750-a- 
day  FTACO  civil  penalty  assessment. 

In  Save  Our  Cumberland  Mountains. 
Inc.  (SOCAf)  V.  Watt  550  F.  Supp.  979 
(D.D.C.  1982),  reversed  because  of 
improper  venue,  724  F.2d  1434  (DC  Cir. 
1984),  the  court  held  that  the  existence 
of  administrative  review  procedures 
does  not  support  a  finding  that  the 
Secretary  has  prosecutorial  discretion 
not  to  assess  a  penalty  of  not  less  than 
$750  per  day  under  section  518(h)  of  the 
Act. 

The  Interior  Board  of  Land  Appeals 
(the  Board)  in  Peabody  Coal  Co.  v. 
OSM,  90  IBLA 186, 194  (1986),  citing 
SOCM  V.  Watt,  supra,  found  no 
authority  in  the  mandatory  requirements 
of  section  518(h)  and  its  implementing 
regulations  for  a  consideration  of 
mitigating  factors  such  as  inability 
to  comply  or  good  faith  efforts 
of  the  permittee  to  comply  in  assessing 
the  statutory  minimum  penalty 
for  an  FTACO.  See  also  L  W.  0\erly 
Coal  Co.  V.  OSM.  103  IBLA  356 
(1988),  citing  Peabody  v.  OSM  supra: 
and  Grays  Knob  Coal  Co.  v.  OSM.  98 
IBLA  171  (1987).  citing  Peabody  v.  OSM. 
supra.  In  an  earlier  decision.  .Apex  Co.. 
Inc..  4 IBSMA  19  (1982).  the  Board  stated 
that  under  30  CFR  723.15(b)  [the  initial 
program  counterpart  to  30  CFR 
845.15(b)],  OSM  is  required  to  assess  a 
civil  penalty  of  not  less  than  $750  per 
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day  for  each  day  during  which  a  CO 
properly  remains  outstanding,  up  to  a 
limit  of  30  days. 

The  petitioner  also  requests  that  OSM 
specify  what  party,  if  any,  to  an  appeal 
may  compromise  the  amount  of  the 
proposed  mandatory  civil  penalty 
assessment.  This  latter  request  is 
unsupported  by  further  discussion  in  the 
accompanying  justification.  Current 
regulations  are  clear  on  the  issue  of  who 
may  compromise  proposed  civil  penalty 
assessments.  While  30  CFR  845.18(b)(2) 
provides  that  any  person  shall  have  the 
right  to  attend  and  participate  in  the 
assessment  conference,  30  CFR 
845.18(b)(3)  provides  that  it  is  the 
conference  officer's  responsibility  to 
settle  the  issues  on  behalf  of  OSM  and 
the  person  assessed,  and  make  the  final 
decision  whether  to  affirm,  raise,  lower, 
or  vacate  the  proposed  penalty. 

Public  Comment 

OSM  received  two  sets  of  comments 
on  this  petition  for  rulemaking  from  the 
Joint  National  Coal  Association/ 
American  Mining  Congress  Committee 
on  Surface  Mining  Regulations  and  the 
Interstate  Mining  Compact  supporting 
the  petition. 

The  Joint  National  Coal  Association/ 
American  Mining  Congress  Committee 
on  Surface  Mining  Regulations  (the 
Committee)  stated  that  it  supported  the 
arguments  in  the  petition.  The 
Committee  acknowledged  that  section 
518(h)  of  the  Act  requires  assessment  of 
a  daily  civil  penalty  in  the  amount  of 
$750  in  the  event  that  the  person 
charged  in  an  NOV  fails  to  correct  the 
violation  within  the  time  set  abatement. 
The  Committee  noted,  however,  that 
.•section  518  is  silent  on  the  issue  of 
whether  a  regulatory  authority  ora 
reviewing  court  may  reduce  the  amount 
of  the  mandatory  civil  penalty.  In  light 
of  this  silence  and  in  support  of  its 
position  that  such  bodies  can 
compromise  the  amount  of  the  $750  per 
day  assessment,  the  Committee  offered 
the  following  arguments. 

First,  the  Committee  stated  that 
because  OSM  had  previously 
promulgated  30  CFR  845.15(b)(2)  to  limit 
to  30  days  the  period  for  which  the  $750 
per  day  penalty  could  be  assessed  (even 
though  section  518(h)  of  the  Act  contains 
no  such  limitation),  OSM  recognized 
that  the  duties  imposed  under  section 
518(h)  are  not  absolute  but  require  some 
f.exibility  and  discretion  in  its 
implementation.  OSM  does  not  agree 
with  this  conclusion.  The  preamble  to 
the  final  rules  conforming  the  interim  to 
the  permanent  program  civil  penalty 
rules  details  the  statutory  basis  for  the 
30-day  limit  to  the  assessment  of  section 
518(h)  $750  per  day  civil  penalties.  (45 


FR  58780,  September  4. 1980.)  As 
discussed  above.  Federal  judicial  and 
administrative  decisions  have 
consistently  held  such  assessments  to 
be  mandatory  and  not  to  be  reduced 
below  their  statutory  prescription  of 
$750  per  day. 

Second,  the  Committee  stated  that  the 
language  of  section  518(h)  of  the  Act 
clearly  infers  that  OSM  will  take 
individual  circumstances  into  account 
by  allowing  the  regulatory  authority  to 
determine  whether  the  operator  will 
suffer  "irreparable  loss  or  damage"  as  a 
result  of  complying  with  the  CO.  The 
commenter  has  focussed  on  a  different 
statutory  requirement.  The  portion  of 
section  518(h)  which  allows  for  a 
suspension  of  the  abatement 
requirements  of  a  CO  after  determining 
that  the  operator  will  suffer  irreparable 
loss  or  damage  from  the  application  of 
those  requirements  is  distinct  from,  and 
has  no  bearing  upon  the  portion  of 
section  518(h)  which  states  that 
operators  shall  be  assessed  a  civil 
penalty  of  not  less  than  $750  for  each 
day  during  which  a  violation  continues 
(unabated).  In  Peabody  Coal  Co.  v. 
OSM,  90 IBLA  at  193.  the  Board  rejected 
a  similar  personal  circumstances-type 
argument  when  it  found  no  authority  in 
the  mandatory  requirement  of  section 
518(h)  and  its  implementing  regulations 
for  a  consideration  of  mitigating  factors 
such  as  inability  to  comply  or  good  faith 
efforts  to  comply  in  assessing  the 
statutory  minimum  penalty  for  a 
FFACO. 

Third,  the  Committee  stated  that  there 
is  no  reason  why  OSM  cannot  allow  the 
compromise  of  section  518(h)  civil 
penalty  assessments  on  the  basis  of 
specific  relevant  factors  in  light  of  the 
fact  that  OSM  compromises  claims  on  a 
daily  basis  through  its  enforcement 
process.  OSM  does  not  agree  with  this 
conclusion.  The  fact  that  OSM  may 
decide  to  compromise  a  claim  on  the 
basis  of  its  likelihood  of  collection  has 
no  bearing  on  the  amount  of  civil 
penalty  originally  assessed  for  failure  to 
abate  a  violation  within  the  prescribed 
period.  In  SOCM  v.  Watt,  550  F.  Supp.  at 
982,  the  court  considered  and  rejected  a 
similar  argument.  In  that  case,  the 
Secretary  argued  that  the  fact  that  he 
has  prosecutorial  discretion  suggests 
that  he  must  also  have  discretion  in  the 
assessment  of  penalties  for  section 
518(h)  failure-to-abate  cessation  orders. 
The  court  found  that  position  "lacked 
merit"  and  stated  the  Secretary  cannot 
convert  a  mandatory  duty  into  a 
discretionary  one.  Concerns  over  cost  of 
enforcement  or  likelihood  of  success 
were  held  not  to  warrant  a  failure  to  - 
comply  with  the  explicit  requirements  of 
the  statute. 


The  Interstate  Mining  Compact 
commented  that  it  supports  the  petition 
but  did  not  offer  any  specific  rationale 
as  to  why  OSM  should  accept  it. 

Final  Decision 

Based  on  the  foregoing  analysis  and 
comments,  I  have  decided  to  deny  the 
petitioner's  rulemaking  request.  OSMs 
existing  regulations  already  specify  the 
appeal  procedures  for  proposed 
mandatory  civil  penalty  assessments 
and  prove  adequate  guidance  to  the 
conference  officer  as  to  the  particular 
relevant  information  which  may  be 
considered  in  the  compromise  of  all 
proposed  civil  penalty  assessments. 

As  provided  in  30  CFR  700.12(d).  this 
decision  constitutes  the  final  decision 
for  the  Department  of  the  Interior. 
[FR  Doc.  91-24276  Filed  10-9-91;  8:45  am] 

BILLING  CODE  4310-OS-M 


30  CFR  Part  904 

Arkansas  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Arkansas 
permanent  regulatory  program 
(hereinafter,  the  "Arkansas  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  Arkansas'  regulations 
concerning  the  covering  of  coal  and 
acid-  and  toxic-forming  materials  by 
backfilling  and  grading  operations.  The 
amendment  is  intended  to  revise  the 
State  regulations  to  be  consistent  with, 
but  be  no  more  restrictive  than,  the 
corresponding  Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Arkansas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  V\/rilten  comments  must  be 
received  by  4  p.m.,  c.s.t.  November  12, 
1991.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
November  4. 1991.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 


II 
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received  by  4  p.m..  c.d.t.  on  October  25. 
1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Arkansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMs  Tulsa  Field  Office. 

James  H.  Moncrief,  Director, 
Tulsa  Field  Office,  Office  of  Surface 
Mining  Reclamation  and 
Enforcement,  5100  East  Skelly 
Drive,  suite  550.  Tulsa.  OK  74135. 
Telephone:  (918)  581-6430. 
Arkansas  Department  of  Pollution 
Control  and  Ecology.  Surface 
Mining  and  Reclamation  Division, 
8001  National  Drive.  Little  Rock. 
AR  72219.  Telephone:  (501)  562- 
7444. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Moncrief,  telephone:  (918)  581- 
6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas  Program 

On  November  21. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  information  on  the 
Arkansas  program,  including  the 
Secretary's  fmdings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program  can 
be  found  in  the  November  21, 1980 
Federal  Regifter  (45  FR  77003). 
Subsequent  actions  concerning 
Arkansas  program  and  program 
amendments  can  be  found  at  30  CFR 
904.12  and  904.15. 

II.  Proposed  Amendment 

By  letter  dated  September  25, 1991 
(administrative  record  No.  AR-463). 
Arkansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Arkansas  submitted  the 
proposed  amendment  at  its  own 
initiative.  The  amendment  is  intended  to 
revise  the  State  regulations  to  be 
consistent  with  the  corresponding 
Federal  standards  but  to  be  no  more 
restrictive  than  the  corresponding 
Federal  regulations,  as  required  by 
section  5(b)(1)  of  the  Arkansas  Surface 
Coal  Mining  and  Reclamation  Act  of 
1979.  The  regulation  that  Arkansas 
proposes  to  amend  is  Arkansas  Surface 
Coal  Mining  and  Reclamation  Code 
816.103,  concerning  the  covering  of  coal 


and  acid-  and  toxic-forming  materials  by 
backfilling  and  grading  operations. 

III.  Public  Comjnent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

Written  Comments 

Written  comments  should  be 
specified,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Tulsa  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.,  c.d.t.  on  October 
25. 1991.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 

meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 


"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  October  2. 1991. 
Raymond  L  Lowrie, 

Assistant  Director.  Western  Support  Center 
[FR  Doc.  91-24364  Filed  10-9-91;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  36 

RIN  090S-A021 

Review  of  the  Determination  of  a 
Tribe's  Resource  Deficiency  Leva! 

agency:  Indian  Health  Service,  Public 

Health  Service,  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  is  proposing  to  establish 
procedures  by  which  an  Indian  tribe 
may  petition  the  Secretary  for  a  review 
of  the  determination  of  the  health 
resources  deficiency  level  of  such  tribe. 
This  proposed  rule  is  issued  under 
authority  of  section  201(c)(4)  of  the 
Indian  Health  Care  Improvement  Act 
(IHCL\)  (Pub.L.  94-437)  as  amended  by 
the  Indian  Health  Care  Amendments  of 
1988  (Pub.L  lOQ-713). 
DATES:  Comments  must  be  received  on 
or  before  December  9, 1991. 
ADDRESSES:  Richard  J.  McCloskey, 
Indian  Health  Service,  room  8A-23,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Comments  will  be  made  available  for 
public  inspection  at  this  address  from 
8:30  a.m.  to  5  p.m.,  Monday — Friday, 
beginning  approximately  2  weeks  after 
publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT. 
Eugene  W.  Lewis,  Acting  Director, 
Division  of  Health  Services  Planning 
and  Operations  Research,  Office  of 
Planning,  Evaluation  and  Legislation, 
Indian  Health  Service,  5600  Fishers 
Lane,  room  6-46,  Rockville,  MD  20857. 
telephone  301-443-4725.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Health  Care  Improvement  Fund 
(IHCIF).  was  established  by  section  201 
of  the  Indian  Health  Care  Improvement 
Act,  as  amended,  to  lower  the  health 
resource  deficiency  levels  of  tribes  in 
greatest  need.  Tribes  are  grouped  into 
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one  of  five  health  resource  deficiency 
levels.  EligibiUty  to  receive  monies  from 
the  IHCIF  is  based  on  a  tribe's  level  of 
health  resources  deficiency.  Section  201 
defines  the  term  "health  resources 
deficiency"  to  mean  a  percentage  that  is 
derived  by  first  subtracting  the  value  of 
the  health  resources  available  to  the 
tribe  from  the  value  of  the  health 
recourses  an  Indian  tribe  needs  and 
then  dividing  that  difference  by  the 
value  of  the  health  resources  that  the 
Indian  tribe  needs.  Health  resources 
deficiency  levels  are  derived  through 
application  of  the  IHS  Health  Services 
Priority  System  (HSPS). 

Section  201(c)(4)  of  the  IHCIA  requires 
that  procedures  be  estabUshed  by 
regulation  to  allow  tribes  the 
opportunity  to  request  a  review  of  their 
health  resource  deficiency  levels.  We 
are  proposirg  procedures  requiring 
written  requests  for  review  by 
appropriate  tribal  officials  to  the  IHA 
Area  Director.  Such  a  request  may  be 
made  after  the  IHS  notifies  the  tribe  of 
the  health  resource  deficiency  level  for  a 
particular  fiscal  year.  Following  a  tribal 
request  for  review,  the  Area  Director 
shall,  within  10  days,  meet  with  and 
provide  tribal  officials  with  the  written 
records  used  to  determine  the  tribe's 
health  resource  deficiency  level, 
including  the  tribe's  data  used  in  the 
HSPS  for  the  year  under  review. 

We  propose  that  the  Area  Director  be 
required  to  meet  with  the  tribe  to  seek 
an  informal  resolution  at  the  Area  level. 
The  Area  Director  will,  within  15  days 
of  receipt  of  the  tribe's  request,  forward 
his  report  to  the  Director.  IHS,  and  the 
tribe,  summarizing  the  results  of  the 
meeting  and  Area  Office 
recommendations.  The  tribe  will  be 
afforded  10  days  from  receipt  of  the 
Area  Director's  report  to  submit  written 
comments  to  the  Director,  IHS,  regarding 
the  Area  Office  recommendations  and  to 
submit  additional  supporting 
information.  The  IHS  Director,  or  his/ 
her  designee,  will  make  a  final  decision 
within  30  days  of  receipt  of  the  Area 
Director's  report.  The  IHS  Director's 
decision  shall  constitute  final 
administrative  action. 

The  Director,  IHS,  must  make  a 
decision  on  all  tribal  requests  for 
reviews  before  the  total  IHCIF 
allocations  can  be  finalized. 

We  are  proposing  that  tribes  can 
requests  reviews  based  on  either  a 
failure  to  follow  protocols  or  invalid 
data  or  both.  The  data  elements  subject 
to  review  will  include  the  numerical 
values  used  in  determining  the 
deficiency  level  as  well  as  the  following: 
Estimates  of  population  eligible  to  be 
served  by  IHS.  estimates  of  health 


status,  estimates  of  health  services,  and 
estimates  of  available  resources. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  does  not  have  cost 
implications  for  the  economy  of  $100 
million  or  more  independent  of  the  IHS 
appropriation,  nor  will  it  result  in  a 
major  increase  in  cost  for  consumers, 
industries,  or  Govermnent  agencies,  nor 
will  it  adversely  affect  competition. 
Therefore,  the  Secretary  has  determined 
that  the  rule  is  not  a  major  rale  under 
Executive  Order  12291.  and  a  regulation 
impact  analysis  is  not  required.  Further, 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
therefore  do  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  prior  approval  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  . 

List  of  Subjects  in  42  CFR  Part  36 

Alaska  natives,  American  Indians, 
Health,  Health  care,  Health  care  needs. 
Health  care  resources.  Health  facilities. 

Health  insurance.  Health  planning. 
Health  statistics.  Health  status. 

Dated:  August  7. 1991. 
James  O.  Mason, 
Assistant  Secretary  for  Health. 

Approved:  September  18, 1991. 
Louis  W.  Sullivan, 
Secretary. 

PART  36— [AMENDED] 

42  CFR  part  36  is  amended  as  follows: 

1.  The  authority  citation  for  part  36  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  07-85.  42  Stat  208  (25 
U.S.C.  13):  Sec.  1.  Pub.  L  83-568. 68  Stat.  674 
(42  U.S.C.  2001):  Sea  3,  Pub.  L  83-568,  68  Stat. 
674  (42  U.S.C.  2003);  unless  otherwise  noted. 

2.  The  authority  citation  for  subpart  J, 
part  36,  is  revised  to  read  as  follows: 

Authority:  Sees.  102, 103. 106.  502,  702.  and 
704  of  Pub.  L  94-437  (25  U.S.C  1612. 1613, 
1615, 1652. 1672  and  1674):  sea  338G  of  the 
Public  Health  Service  Act  95  Stat  908  (42 
U.S.C.  254r):  sea  201.  Pub.  L 100-713. 102 
Stat.  4800  (25  US.C.  1621). 

3.  Subpart  ]  is  amended  to  add  a  new 
subdivision  }S  to  read  as  follows 


Subdivision  J-9— Review  of  ttte 
Determination  of  a  TrilM'a  Resource 
Deficiency  Level 

Sec. 

36.380  Purpose. 

36.381  DeHnitions. 

36.382  Written  Request.  , 

36.383  Review  by  Area  Director. 

36.384  Review  by  Director. 

36.385  Review  Criteria. 

36  386    Elements  Subject  to  Review. 

Subdivision  J-9— Review  of  the 
Determination  of  a  Tribe's  Resource 
Deficiency  Level 

§  36.380    Purpose. 

(a)  The  purpose  of  the  Indian  Health 
Care  Improvement  Fund  (IHCIF) 
established  by  section  201  of  the  Indian 
Health  Care  Improvement  Act.  as 
amended,  is  to  provide  a  separate  pool 
of  funds  to  be  allocated  to  tribes  to 
lower  and  health  resource  deficiency 
levels  of  tribes  in  greatest  need.  Tribes 
are  ranked  according  to  their  level  of 
health  resource  deficiency  and  are 
eligible  to  receive  monies  from  the 
IHCIF  based  on  this  ranking.  Section  201 
defines  the  term  "health  resources 
deficiency"  to  mean  a  percentage  that  is 
derived  by  first  subtracting  the  value  of 
the  health  resources  available  to  the 
tribe  from  the  value  of  the  health 
resources  an  Indian  tribe  needs  and 
then  dividing  that  difference  by  the 
value  of  the  health  resources  that  the 
Indian  tribe  needs. 

(b]  Tribes  or  tribal  organizations  may 
request  review  of  a  determination  of  the 
tribes'  health  resources  deficiency  level 
by  submitting  a  written  request  to  the 
Director  of  the  appropriate  Indian 
Health  Service  (IHS)  Area  Office. 

§  36.381    Definltlone. 

(a)  Service  Unit  means:  (1)  An 
administrative  entity  within  the  Indian 
Health  Service,  or  (2)  A  tribe  or  tribal 
organization  operating  health  care 
programs  or  facilities  with  funds  from 
the  Service  under  the  Indian  Self- 
Determination  Act  through  which 
services  are  provided,  directly  or  by 
contract,  to  the  eligible  Indian 
population  within  a  defined  geographic 
area. 

(b)  Health  resources  deficiency 
means  a  percentage  determined  by 
dividing — (1)  The  excess,  if  any.  of — (i) 
The  value  of  the  health  resources  that 
the  Indian  tribe  needs,  over  (ii)  The 
value  of  the  health  resources  available 
to  the  Indian  tribe,  by  (2)  The  value  of 
the  health  resources  that  the  Indian  tribe 
needs. 
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§36.382    Written  request 

A  request  for  review  shall  be  in 
writing  and  shall  set  forth  the  grounds 
supporting  a  review  as  provided  in 
S  36.385.  Such  request  must  be 
submitted  to  the  Area  Director  no  later 
than  30  days  following  notification  of 
the  proposed  Health  Resource 
Deficiency  Level  in  any  fiscal  year  in 
which  the  Health  Services  Priority 
System  (HSPS)  is  determined. 

§36.3«3    Review  l}y  Area  Director. 

Within  10  days  of  the  tribe's  request, 
the  Area  Director  shall  meet  with  the 
tribe  or  tribal  organization  and  a^ord  it 
the  opportunity  to  review  the  written 
record  (the  HSPS  methodology  as  used 
by  IHS  Headquarters,  Office  of 
Planning.  Evaluation  and  Legislation, 
Division  of  Health  Services  Planning 
and  Operations  Research)  which  was 
usedto  determine  the  tribe's  respective 
health  resource  deficiency  level  as  well 
as  the  input  data  originating  from  the 
Area  level.  The  purpose  of  the  meeting 
will  be  to  attempt  to  resolve  issues 
expeditiously  and  informally  and 
without  the  need  for  additional  review. 

§  36.384    Review  by  Director. 

(a)  The  Area  Director  will,  within  15 
days  of  receipt  of  the  tribe's  request, 
prepare  and  submit  a  report  to  the 
Director.  IHS,  and  the  tribe, 
summarizing  the  results  of  the  meeting 
and  Area  Office  recommendations.  The 
tribe  will  be  afforded  10  days  from 
receipt  of  the  Area  Director's  report  to 
submit  written  comments  to  the 
Director.  IHS.  regarding  the  Area  Offite 
recommendations  and  to  submit  any 
additional  supporting  information  not 
previously  submitted  to  the  Director  of 
IHS  for  a  final  review.  The  Direcfbr. 
IHS,  or  his/her  designee,  will  review  the 
tribe's  request,  the  Area  Director's 
report  and  recommendation  and  any 
additional  arguments  or  evidence 
submitted  by  the  tribe,  and  make  a  final 
decision  within  30  days  of  receipt  of  the 
Area  Director's  report.  The  decision  of 
the  Director,  IHS.  shall  be  in  writing  and 
shall  constitute  final  administrative 
action. 

(b)  The  Director.  IHS.  shall,  to  the 
extent  practicable,  make  a  decision  on 
all  requests  for  reviews  before  the  IHCIF 
allocation  are  finalized. 

S  36.385    Review  criteria. 

The  following  are  the  criteria 
applicable  to  a  review  of  a  tribe's  health 
resource  deficiency  level. 

(a)  Criterion  1:  Invalid  data  were  used 
m  a  way  that  significantly  affects  the 
end  result. 

The  tribe  must  demonstrate  that  data 
used  in  determining  the  resource 


deficiency  level  or  subsequent  events  or 
unanticipated  circumstances  render  the 
use  of  such  data  invalid  for  purposes  of 
the  HSPS.  Alternative  data  or  estimates 
must  comply  with  IHS  data  definitions, 
must  have  been  developed  usirig  sound 
scientific  principles  and  practice,  and 
must  have  been  available  at  the  time  the 
review  was  requested  or  be  able  to  be 
developed  during  the  review  process: 
and/or 

(b)  Criterion  2:  Failure  to  Follow 
Protocols. 

The  tribe  must  demonstrate  that  data 
was  valid  but  it  was  applied  unevenly 
and  unfairly  to  the  tribe  in  a  way  that 
significantly  affects  the  end  result. 

§  36.386    Elements  sul>iect  to  review. 

The  following  are  examples  of  the 
types  of  data  elements  used  in 
determining  the  deficiency  level.  To  the 
extent  that  other  data  elements  are  in 
fact  used  to  determine  the  deficiency 
level,  they  are  also  subject  to  the  review 
provided  by  this  subdivision. 

(a)  Estimates  of  Population.  The 
estimates  of  population  include  numbers 
of  American  Indians  and  Alaska 
Natives  eligible  to  receive  health 
services  from  IHS.  directly  or  from 
contract  care  providers,  for  the 
respective  service  unit,  or  Indian  tribe; 
number  of  Indians  currently  using  the 
Service  resources  made  available  to 
each  service  unit  or  Indian  tribe. 

(b)  Estimates  of  Health  Status.  The 
health  status  indicator  includes  the 
Years  of  Productive  Life  Lost  (YPLL) 
rate,  or  other  appropriate  health  status 
indicators,  as  a  proxy  measure  of  health 
status  either  determined  at  the  service 
unit.  Area,  or  national  levels. 

(c)  Estimates  of  Health  Services.  The 
estimates  of  health  services  are  based 
on  the  composite  clinical  work  unit 
(CWU)  which  measures  the  total 
number  of  clinical  services  provided  to 
the  user. 

(d)  Estimates  of  Available  Resources. 
The  health  resources  available  to  a  tribe 
or  operating  unit  include  health 
resources  provided  by  the  IHS  as  well 
as  health  resources  used  by  the  tribe  or 
operating  unit,  including  services  and 
financing  systems  provided  by  any 
Federal  program,  private  insurance,  and 
programs  of  State  and  local 
governments. 

(FR  Doc.  91-24189  Filed  10-9-91:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  649 

[Dodtet  No.  911047-1247] 

RIN  0648-AD20 

American  Lobster  Fishery 

aoency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Proposed  rule. 

summary:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  4  to  the 
Fishery  Management  Plan  for  the 
American  Lobster  Fishery  (FMP).  This 
rule  would:  (1)  Reduce  the  minimum 
carapace  size  for  American  lobster  to 
aVi  inches  (8.26  cm);  (2)  delay  further 
increases  in  the  minimum  size  until  2 
years  after  the  implementation  of  this 
amendment:  and  (3)  modify  the 
minimum  dimensions  of  the  escape  vent 
to  l>e  consistent  with  the  minimum 
carapace  size.  Amendment  4  is  intended 
to  restore  uniformity  among  the  Federal 
and  state  size  limits. 

The  intention  of  the  New  England 
Fishery  Management  Council  (Council) 
is  to  develop  and  submit  a 
comprehensive  amendment  to  the  FMP 
during  the  2-year  period.  If  the 
comprehensive  amendment  is  approved 
and  implemented,  it  may  replace  the 
scheduled  minimum  size  increases,  and 
will  provide  management  of  the 
American  lobster  resource  throughout 
its  range  and  reduce  the  risk  of 
overfishing.  Nonsubmission  of  a 
comprehensive  amendment  within  this 
period,  or  disapproval  of  the 
amendment,  would  trigger  resumption  of 
the  remaining  minimum  carapace  length 
increases  approved  under  Amendment 
3.  In  accordance  with  Amendment  3.  the 
minimum  dimensions  of  the  escape  vent 
would  also  increase  to  be  consistent 
with  a  3 Vie  inch  (8.41  cm)  minimum 
carapace  length. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  November 
18.1991. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Richard  Roe. 
Director.  Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA  01930- 
3799.  Mark  the  outside  of  the  envelope 
"Comments  on  the  Lobster  FMP." 

Copies  of  Amendment  4,  incorporating 
the  environmental  assessment  and  the 
regulatory  impact  review,  are  available 
from  Douglas  G.  Marshall,  Executive 
Director,  New  England  Fishery 
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Management  Council.  Sunfaug  Office 
Park,  5  Broadway.  Saugus,  MA  01306. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Jones,  Resource  Policy  Analyst. 
5C&-281-9273. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FMP  was  implemented  on 
September  7. 1983  (48  FR  36266,  August 
la,  1983).  The  objective  of  the  FMP  is  to 
promote  the  development  and 
implementation,  on  a  continuing  basis, 
of  a  unified,  regional  management 
program  for  American  lobster  [Homarus 
americanus],  which  is  designed  to 
promote  conservation,  to  reduce  the 
possibility  of  recruitment  failure,  and  to 
allow  the  full  utilization  of  the  resource 
by  the  U.S.  industry.  The  FMP 
established  a  minimum  size  of  3% 6 
inches  (8.10  cm)  measured  along  the 
carapace  (back)  for  lobsters  taken  from 
the  U.S.  exclusive  economic  zone  (EEZ). 
The  FMP  also  prohibited  possession  of 
egg-bearing  lobsters  and  established 
trap  escape  vent  requirements.  Further 
efforts  to  achieve  this  objective  resulted 
in  Amendment  1  to  the  FMP  (51  FR 
19210,  May  28. 1986);  Amendment  2  to 
the  FMP  (52  FR  46088.  December  4. 
1987),  which  initiated  the  increases  in 
the  carapace  length;  Amendment  3  to 
the  FMP  (54  FR  48617.  November  24. 
1989):  and  this  proposed  rule  to 
implement  Amendment  4. 

Since  1989,  several  industry 
associations,  including  the 
Massachusetts  Lobstermen's 
Association  and  the  Maine 
Lobstermen's  Association,  have 
suggested  that  the  Council  should  delay 
increases  in  the  carapace  length  beyond 
3 'A  inches  (8.26  cm).  These  and  other 
industry  groups  claimed  that  the 
carapace  length  increases  put  them  at 
an  economic  disadvantage  to  Canadian 
lobster  suppliers  in  both  domestic  and 
international  markets.  The  recent 
Mitchell  Amendment  (18U.S.C.  1357)  to 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
prohibits  the  shipment,  transport,  offer 
for  sale,  sale  or  purchase,  in  interstate 
or  foreign  commerce,  of  any  whole  live 
lobster  smaller  than  the  Federal 
minimum  size.  This  law,  however,  did 
not  satisfy  the  concerns  of  lobstermen  or 
lobster  dealers.  U.S.  lobstermen  still  felt 
disadvantaged  on  international  markets 
that  they  saw  as  favoring  smaller 
Canadian  lobsters  that  commanded  a 
lower  price.  Dealers  alleged  a  loss  of 
customers  to  Canadian  suppliers  who 
began  to  ship  cheaper,  illegal  lobsters 
directly  to  markets  throughout  the 
United  States. 


On  several  occasions,  the  Council 
declined  industry  requests  to  postpone 
further  size  increases  and  reaffirmed  its 
position  to  continue  with  the  schedule  of 
size  increases  to  achieve  its 
conservation  objectives.  By  the  end  of 
1990,  however,  it  was  apparent  that  the 
principal  lobster-producing  states  of 
Maine  and  Massachusetts  no  longer 
supported  size  increases  beyond  ZVa 
inches  (8.26  cm)  within  the  time  frame 
set  forth  in  Amendment  2.  By  the  middle 
of  1991.  all  major  lobster-producing 
states  had  changed  their  statutes  or 
regulations  governing  the  minimum  size 
so  that  further  increases  in  their  size 
limits  are  unlikely.  These  reipnt  actions 
by  the  states  have  created  a  difference 
between  state  and  Federal  size  limits, 
which  is  further  exacerbated  by  a 
difference  in  Canadian  size  limits. 
Therefore,  the  Council  is  proposing  to 
decrease  the  size  limit  to  3V4  inches 
(8.28  cm)  for  a  2-year  period. 

Amendment  4  and  this  proposed  rule 
would:  (1)  Reduce  the  minimum 
carapace  size  for  American  lobster  to 
3V'4  inches  (8.26  cm);  (2)  delay  further 
increases  in  the  minimum  size  until  2 
years  after  the  implementation  of  this 
amendment;  and  (3)  modify  the 
minimum  dimensions  of  the  escape  vent 
to  be  consistent  with  the  minimum 
carapace  size. 

The  Councils'  intent  is  to  develop  a 
comprehensive  amendment  to  the  FMP 
during  this  2-year  period  that,  if 
approved,  may  replace  the  minimum 
size  increases,  and  would  provide 
consistent  management  of  the  American 
lobster  resource  throughout  its  range 
and  reduce  the  risk  of  overfishing.  If, 
within  2  years  of  the  implementation  of 
Amendment  4,  the  Council  submits  a 
comprehensive  amendment  that  is 
subsequently  implemented  by  the 
Secretary  of  Commerce  (Secretary),  the 
status  of  further  increases  in  the 
minimum  size  would  depend  upon  the 
provisions  of  the  comprehensive 
amendment. 

The  proposed  regulations  are  drafted 
consistent  with  Amendment  4.  which 
states  that  nonsubmission  of  a 
comprehensive  amendment  within  the  2- 
year  period,  or  disapproval  of  the 
amendment  by  the  Secretary,  will  trigger 
resumption  of  the  remaining  minimum 
carapace  length  increases  approved 
under  Amendment  3. 

The  regulations  propose  that,  if  the 
Council  submits  a  comprehensive 
amendment  within  2  years,  the  Regional 
Director  will  postpone  the  date  upon 
which  the  3%2  inch  minimum  carapace 
length  becomes  effective  until  the  146th 
day  after  the  date  on  which  the 


amendment  is  transmitted  by  the 
Council  to  the  Secretary. 

In  accordance  with  Amendment  3.  the 
minimum  dimensions  of  the  escape  vent 
would  also  increase  to  be  consistent 
with  a  3yi  8  inch  (8.41  cm)  minimum 
carapace  length.  At  the  end  of  the  2-year 
period.  Amendment  4  calls  for  a 
resumption  of  the  scheduled  minimum 
size  increases  as  stipulated  in 
Amendment  2.  Although  Amendment  4 
does  not  explicitly  state  whether  the 
resumption  begins  at  3%s  inches  or  3 Vis 
inches,  the  Council's  proposed  rule, 
submitted  with  Amendment  4.  makes 
clear  the  Council's  intent  to  resume  the 
minim'om  size  at  3%a. 

The  purpose  of  Amendment  4  is  to 
restore  uniformity  between  Federal  and 
state  size  limits  by  decreasing  the 
Federal  size  Umit  to  match  those  of  the 
major  lobster-producing  states.  If  the 
Federal  minimum  8i:ie  is  not  reduced, 
there  would  be  some  major  problems. 
The  Mitchell  Amendment  has  the  effect 
of  banning  the  interstate  transport  or 
export  of  lobsters  harvested  legally  in 
state  waters  that  are  smaller  than  the 
Federal  minimum  size.  An  estimated  5  to 
7  percent  of  lobster  landings  from  the 
inshore  fishery  that  extends  into  Federal 
waters  would  not  meet  the  Federal 
standards  (estimates  of  impacts  for  the 
entire  EEZ  are  not  available).  Based  on 
average  landings  of  45.8  million  pounds 
(20.7  million  kilograms)  from  state 
waters  in  1988  through  1990.  about  2.3  to 
3.2  million  pounds  (1.0  to  1.4  million 
kilograms)  of  lobster  with  a  dockside 
value  of  about  6.1  to  8.6  million  dollars 
would  be  included  in  this  category.  The 
inability  to  sell  these  lobsters,  including 
those  that  can  be  legally  harvested 
imder  state  regulations,  in  interstate  or 
international  commerce  would  impose  a 
significant  economic  hardship  on 
lobstermen.  dealers  and  distributors. 

Second,  the  failure  to  establish  a  size 
limit  that  is  consistent  in  state  and 
Federal  waters  significantly  weakens 
the  enforcement  of  the  Federal  minimum 
carapace  length  regulation  for  lobsters 
between  3  Vi  mches  (8.26  cm)  and  the 
Federal  minimum  size.  Most  lobstermen 
who  nsh  in  state  waters  also  harvest 
lobsters  from  the  EEZ.  Lobsters  are 
landed  in  hundreds  of  small  ports  along 
more  than  6,000  miles  (9,656  kilometers) 
miles  of  coastline  in  the  Northeast. 
Since  the  lobster-producing  states 
contribute  to  the  enforcement  of  the  size 
limit,  there  would  be  little  incentive  for 
state  agencies  to  enforce  standards  that 
are  not  consistent  with  their  state 
regulations. 

Third,  the  difference  in  the  minimum 
sizes  between  state  and  Federal  waters 
might  create  an  incentive  for  vessels  to 
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give  up  their  Federal  permits  and  fish 
exclusively  in  state  waters.  This  would 
force  more  effort  inshore  on  the  portion 
of  the  resource  that  is  already 
experiencing  extremely  high 
exploitation  rates. 

Fourth,  if  Federal  and  state  size 
requirements  are  not  consistent,  lobster 
dealers  will  be  forced  to  sort  their 
lobsters  into  an  additional  category  to 
separate  lobsters  that  can  be  sold  in 
interstate  or  international  commerce 
from  those  not  meeting  Federal 
standards.  Many  of  the  lobsters  in  these 
two  groups  differ  by  an  almost 
imperceptible  Vat  inch  (.08  cm) 
difference  in  carapace  length  or  a  live- 
weight  difference  of  less  than  1  ounce 
(2a3  grams). 

Finally,  the  Council  has  published  in 
the  Federal  Register  a  control  date  (57 
FR  12368,  March  25. 1991).  after  which 
new  entrants  are  not  guaranteed 
inclusion  under  any  future  limited 
access  programs.  The  possibility  of 
limited  access  to  this  resource  has 
created  great  uncertainty  among 
lobstermen  who  are  trying  to  decide 
whether  to  retain  their  Federal  permit  or 
endorsement  of  their  state  licenses  and 
be  subject  to  a  more  restrictive  Federal 
minimum  size  requirement.  If  they  give 
up  their  Federal  permits  they  may  lose 
some  future  access  privileges  to  lobsters 
in  the  EEZ. 

The  current  size  requirements  for 
lobster  trap  escape  vents  (1%  inches 
(4.45  cm)  by  6  inches  (15.24  cm)  for 
rectangular  vents  and  2V*  inches  (5.72 
cm)  diameter  for  circular  vents)  were 
intended  to  provide  the  maximum 
escapement  of  sublegal  lobsters 
consistent  with  a  near  100  percent 
retention  of  legal  lobsters  when  the 
minimum  carapace  size  was  SVn  inches 
(8.10  cm).  Amendment  3  anticipated  that 
the  optimum  vdnt  size  would  be  1' Vie 
inches  (4.92  cm)  if  the  minimum 
carapace  size  was  increased  to  SVi* 
inches  (8.41  cm)  in  1992.  Under  proposed 
Amendment  4.  however,  the  minimum 
carapace  size  would  be  3Va  inches  (8.26 
cm)  and  neither  the  current  1%  inch 
(4.45  cm)  nor  the  1' Vie  inch  (4.92  cm) 
(approved  under  Amendment  3) 
rectangular  vents  would  provide  the 
optimum  retention/escapement  levels 
based  on  the  criteria  established  in 
Amendment  3.  To  meet  the  criteria  used 
to  establish  the  vent  size  under 
Amendment  3.  which  was  the  maximum 
escapement  of  sublegal  lobsters  with 
nearly  100  percent  retention  of  legal 
lobsters,  the  rectangular  vent  size  would 
be  changed  to  1%  inches  (4.76  cm)  by  6 
inches  (15.25  cm).  The  corresponding 
circular  vent  would  be  2%  inches  (6.03 
cm)  in  diameter. 


Amendment  4  also  proposes  the 
following  definition  of  overfishing  for 
the  American  lobster  resource:  "The 
American  lobster  resource  is  considered 
to  be  overfished  when,  based  on 
information  concerning  the  status  of  the 
resource  throughout  its  range,  it  is 
harvested  at  a  fishing  mortahty  rate  (F) 
and  minimum  size  combination  that 
results  in  a  calculated  egg  production 
per  recruit  of  less  than  10  percent  of  a 
non-fished  population."  Egg  production 
per  recruit  for  the  offshore  portion  of  the 
resource  is  estimated  at  5-6  percent  of 
maximum.  The  information  necessary  to 
accurately  estimate  egg  production  per 
recruit  for  the  resource  throughout  its 
range  is  currently  unavailable.  During 
the  2-year  delay  proposed  in  this 
amendment,  studies  will  be  conducted 
to  provide  this  information.  The  results 
of  these  studies  and  a  proposed 
rebuilding  program  for  the  resource,  if 
appropriate,  will  be  included  In  the 
comprehensive  amendment  being 
prepared  by  the  Council. 

Changes  from  the  Rule  Submitted  by  the 
Council 

The  regulatory  text  of  this  proposed 
rule  has  been  changed  to  meet  the 
standards  of  the  Office  of  the  Federal 
Register.  The  dates  in  S  649.20  and 
S  649.21  were  calculated  based  on  the 
assumption  that  this  final  rule  would  be 
filed  on  December  24. 1991,  and  would 
be  effective  immediately  because  it 
relieves  a  restriction.  Thus,  in  §  649.21 
the  vent  size  increase  scheduled  for 
January  1. 1992.  would  not  occur  and  the 
fishermen  would  have  30  days  to 
prepare  for  the  new  escape  vent 
requirement.  If  the  final  rule  is  filed  on  a 
date  other  than  December  24. 1991,  the 
dates  in  the  final  rule  will  be  revised. 

Classification 

Section  304(a)(l){D)(ii)  of  the 
Magnuson  Act.  as  amended,  requires  the 
Secretary  to  publish  regulations 
proposed  by  the  Council  15  days  after 
receipt  of  the  amendment  and  proposed 
regulations.  At  this  time,  the  Secretary 
has  not  determined  that  the  amendment 
this  rule  would  implement  is  consistent 
with  the  national  standards,  other 
provisions  of  the  Magnuson  Act,  and 
other  applicable  law.  The  Secretary,  in 
making  that  determination,  will  take 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
amendment  that  discusses  the  impact  on 
the  envirorunent  as  a  result  of  this  rule. 
A  copy  of  the  EA  may  be  obtained  from 
the  Council  (See  ADDRESSES). 


The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  initially 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  E.0. 12291.  This 
proposed  rule  is  expected  to  have  an 
annual  effect  on  the  economy  of  less 
than  $100  million,  will  not  lead  to  cost  or 
price  increases,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises.  The  Council 
prepared  a  regulatory  impact  review 
(RIR)  that  concludes  that  this  rule  will 
have  the  following  economic  affects. 

The  reduction  in  the  minimum  size 
will  prevent  disruption  of  U.S.  lobster 
supply  in  interstate  and  international 
trade,  the  forced  dumping  of  an 
estimated  2.3  to  3.2  million  pounds  (1.0 
to  1.4  kilograms)  of  lobster  with  a 
dockside  value  of  about  6.1  to  8.6  million 
dollars  on  local  markets,  the  imposition 
on  fishermen  and  lobster  dealers  of 
additional  handling  and  sorting  costs, 
and  the  costs  associated  with  enforcing 
a  Federal  minimum  size  regulation 
different  from  that  enforced  by  the 
major  lobster-producing  states.  These 
benefits  are  not  quantifiable  due  to  the 
lack  of  data  on  wholesale  and  retail 
prices  for  lobsters  weighing  less  than  1 
pound  (0.45  kilograms)  and  because  of 
the  lack  of  econometric  models  for  local 
lobster  markets. 

The  costs  associated  with  this 
proposal  are  the  economic  costs 
(foregone  benefits]  of  delaying  the  size 
increases  adopted  in  Amendment  2. 
Delaying  the  implementation  of  further 
increases  in  the  minimum  size  until  1993 
will  delay  the  long-term  benefits 
associated  with  these  increases.  The 
projected  benefits  of  these  size 
increases,  however,  have  been  greatly 
reduced  by  the  failure  of  the  states  to 
maintain  the  schedule  of  increases 
adopted  in  Amendment  2.  Other  than 
the  delay  in  future  benefits,  there  are  no 
costs  associated  with  the  proposed 
measure  because  it  allows  the  current 
regulations  to  remain  unchanged  for  the 
next  2  years,  or  until  the  FMP  is 
amended  again. 

Because  the  costs  of  adopting  this 
action  would  be  only  a  delay  in 
projected  benefits  of  further  carapace 
length  increases,  which  would  be  greatly 
reduced  by  the  failure  to  implement 
them  in  state  waters,  and  because  the 
benefits  can  be  identified  even  though 
not  quantified,  this  action  is  expected  to 
have  positive  net  benefits  to  the  lobster 
harvesting,  wholesahng  and  support 
industries.  The  proposed  modification  in 
the  size  of  the  escape  vent  is  not 
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expected  to  have  any  measurable 
impacts.  The  1%  inch  (4.76  cm)  width  for 
rectangular  openings  and  the  2%  inch 
(6.03  cm)  diameter  for  circular  vents 
would  provide  nearly  the  same  level  of 
retention  of  legal  lobsters  and 
escapement  of  "sublegal"  lobsters  under 
the  3V4  inch  (8.26  cm)  minimum  size  as 
the  I'Vie  inch  (4.92  cm)  width 
rectangular  opening  would  for  a  3' Vie 
inch  (8.41  cm)  minimum  size.  Many 
lobstermen  already  use  1%  inch  (4.76 
cm)  or  even  a  I'Vis  inch  (4.92  cm) 
rectangular  vent  and  some  larger 
manufacturers  install  almost  exclusively 
the  larger  vents  in  new  traps. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
for  the  reasons  stated  above  in  the 
summary  of  the  RIR.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared.  This  amendment  would 
provide  regulatory  relief  to  an  estimated 
86  offshore  lobster  vessels  employing 
approximately  302  persons  and  to  about 
9.000  inshore  lobster  boats  and  vessels 
that  fish  primarily  in  state  waters 
("Status  of  the  Fishery  Resource  Off  the 
Northeastern  United  States  for  1990"). 
Although  not  all  lobstermen  will  be 
affected  in  the  same  way.  the  proposed 
amendment  is  expected  to  provide 
benefits  to  lobstermen  in  all  areas. 

Administrative,  enforcement,  and 
paperwork  and  recordkeeping 
requirements  are  expected  to  remain 
unchanged;  thus,  there  are  no  impacts 
on  Federal,  state,  or  local  government 
agencies.  No  data  on  operating  costs  are 
currently  available  for  the  harvesting 
sector,  however,  operating  expenses  are 
not  expected  to  change.  Employment 
impacts  are  expected  to  be  slightly 
positive  because  the  proposed  measure 
will  prevent  possible  disruption  in 
interstate  and  international  markets  for 
American  lobster.  Impacts  on  the 
competitive  position  of  U.S.  lobstermen 
are  expected  to  be  positive.  A  copy  of 
the  Amendment  that  incorporated  the 
RIR  may  be  obtained  from  the  Council 
(See  ADDRESSES). 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2)  of  that  order.  Deadlines  imposed 
under  the  Magnuson  Act  as  amended, 
require  the  Secretary  to  publish  this 
proposed  rule  15  days  after  its  receipt. 
The  proposed  rule  is  being  reported  to 
the  Director.  Office  of  Management  and 
Budget,  with  an  explanation  of  why  it  is 
not  possible  to  follow  the  procedures  of 
that  order. 


This  rule  does  not  contain  a 
collection-of-information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  marmer  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of 
Connecticut,  Maine.  Massachusetts, 
New  Hampshire,  New  York,  Rhode 
Island.  Delaware,  Maryland  and  New 
Jersey.  This  determination  has  been 
submitted  for  review  by  the  responsible 
state  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  649 

Fisheries,  Reporting  and 
recordkeeping  requirementa. 

Dated:  October  4, 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  649  is  proposed 
to  be  amended  as  follows: 

PART  649— AMERICAN  LOBSTER 
FISHERY 

1.  The  authority  citation  for  part  649 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  649.20,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  649.20    Harvesting  and  landing 
requirements. 

***** 

(b)  Carapace  length.  (1)  All  American 
lobsters  landed  on  the  dates  set  forth 
must  have  a  minimum  carapace  length 
as  follows: 


Minimum 

Effective  dates 

carapace 

length 

December  24,  1991,  through  De- 

3V4 inches 

cember  23.  1993. 

(8.26  cm) 

Decemt>er  24,  1993  December  23. 

3^2  inches 

1994. 

(8.33  cm) 

December  24.  1994.  arxj  beyond 

3V..  inches 

(8.41  cm) 

(2)  If.  prior  to  December  23. 1993,  the 
Council  transmits  a  comprehensive 
amendment  to  the  American  Lobster 
Fishery  Management  Plan  which  further 
addresses  management  strategies  for  the 
American  lobster  throughout  its  range 
with  an  emphasis  on  alleviating  any 
overfishing,  the  Regional  Director  shall 


publish  a  notice  in  the  Federal  Register 
postponing  the  date  upon  which  the  3%2 
inch  minimum  carapace  length  becomes 
effective  until  the  146th  day  after  the 
date  on  which  the  comprehensive 
amendment  was  transmitted. 

3.  In  §  649.21,  paragraphs  (c)(1),  (c)(2), 
and  (c)(3)  are  revised  to  read  as  follows: 

§  649.21    Gear  identification  and  marVing, 
escape  vent,  snd  gttost  panel  requirements. 

***** 

(c)  *  *  * 

(1)  Through  January  22. 1992,  all 
lobster  traps  must  contain  one  of  the 
following: 

(i)  A  rectangular  escape  vent  with  an 
unobstructed  opening  not  less  than  iy4 
inches  (4.45  cm)  by  6  inches  wide  (15.25 
cm);  if  the  escape  vent  is  made  by 
cutting  meshes  on  a  wire  mesh  trap,  the 
width  will  be  measured  from  center  to 
center  on  the  wires; 

(ii)  Two  circular  escape  vents  with 
unobstructed  openings  not  less  than  2V4 
inches  (5.72  cm)  in  diameter,  or 

(iii)  Any  other  type  of  escape  vent  that 
the  Regional  Director  Rnds  to  be 
consistent  with  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  of  this  section. 

(2)  Effective  January  23. 1992.  all 
lobster  traps  must  contain  one  of  the 
following: 

(i)  A  rectangular  escape  vent  with  an 
unobstructed  opening  not  less  than  iVa 
inches  (4.76  cm)  by  8  inches  wide  (15.25 
cm);  if  the  escape  vent  is  made  by 
cutting  meshes  on  a  wire  mesh  trap  the 
width  will  be  measured  from  center  to 
center  on  the  wires; 

(ii)  Two  circular  escape  vents  with 
unobstructed  openings  not  less  than  2% 
inches  (6.03  cm)  in  diameter;  or 

(iii)  Any  other  type  of  escape  vent  that 
the  Regional  Director  finds  to  be 
consistent  with  paragraphs  (c)(2)(i)  and 
(c)(2](ii)  of  this  section.  The  Regional 
Director,  consistent  with  5  U.S.C.  553, 
shall  publish  a  notice  of  any  other  type 
of  acceptable  escape  vent  in  the  Federal 
Register. 

(3)  Effective  December  24, 1994,  all 
lobster  traps  must  contain  one  of  the 
following: 

(i)  A  rectangular  escape  vent  with  an 
unobstructed  opening  not  less  than 
I'Vis  inches  (4.92  cm)  by  6  inches  wide 
(15.25  cm);  if  the  escape  vent  is  made  by 
cutting  meshes  on  a  wire  mesh  trap,  the 
width  will  be  measured  from  center  to 
center  on  the  wires; 

(ii)  Two  circular  escape  vents  with 
unobstructed  openings  not  less  than 
271  •  inches  (6.19  cm)  in  diameter  or 

(iii)  Any  other  type  of  escape  vent  that 
the  Regional  Director  finds  to  be 
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consistent  with  paragraphs  (c)(3](i)  and 
(c}(3](ii]  of  this  section.  The  Regional 
Director,  consistent  with  5  U.S.C.  553, 
shall  publish  a  notice  of  any  other  type 

of  acceptable  escape  vent  in  the  Federal 
Register.     I 


[FR  Doc.  91-24359  Filed  lO-t-91:  4:57  pm) 
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Notices 


Federal   Register 

Vol.  56,  No.  197 
Thursday,  October  10,  1991 


This  section  of  the   FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

October  4, 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  mformation 
collection;  (3)  Form  number(s),  if 
applicable,  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the- 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

New  Collection 

•  Food  and  Nutrition  Service 

Adult  Day  Care  Study. 

One  time  sur\'ey. 

Individuals  or  households:  State  or 
local  governments:  non-profit 
institutions;  small  businesses  or 
organizations;  1,952  responses;  1,920 
hours. 

Leslie  Christovich  (703)  756-3133. 
Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 
jFR  Doc.  91-24474  Filed  10-9-91;  8:45  am] 

BILUMG  CODC  3410-01-M 


Public  Hearings  of  the  President's 
Council  on  Rural  America 

agency:  Department  of  Agriculture. 
ACTION:  Notice  of  public  hearings. 

summary:  The  Under  Secretary  for 
Small  Community  and  Rural 
Development,  Department  of 
Agriculture,  is  announcing  the  next 
series  of  public  hearings  to  be  held  by 
the  President's  Council  on  Rural 
America.  These  hearings  are  open  to  all 
interested  parties. 

DATES:  The  third  hearing  will  be 
Wednesday,  October  23, 1991,  from  9 
a.m.  to  5  p.m.  The  fourth  will  be 
Tuesday,  October  29, 1991,  from  9  a.m. 
to  5  p.m.  The  fifth  will  be  Thursday, 
November  7, 1991,  from  9  a.m.  to  5  p.m. 
The  sixth  will  be  Thursday,  November 
14, 1991,  from  9  a.m.  to  5  p.m.  An 
additional  hearing  will  be  announced  in 
a  future  publication  of  the  Federal 
Register. 

addresses:  The  October  23  meeting 
will  be  held  at:  Holiday  Inn,  East,  3100 
S.  Dirksen  Parkway,  Springfield,  Illinois. 

The  October  29  meeting  will  be  held 
at:  Hotel  El  Rancho.  1029  W.  Capitol 
Avenue,  West  Sacramento,  California. 

The  November  7  meeting  will  be  held 
at:  Cornell  Cooperative  Extension 
Building,  840  Front  Street,  Binghamton, 
New  York. 

The  November  14  meeting  will  be  held 
at:  Hilton  of  Santa  Fe,  100  Sandoval 
Street,  Sante  Fe,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Pratt,  Special  Assistant  to  the 
Council,  Office  of  Small  Community  and 
Rural  Development,  room  5405  South 
Building,  USDA,  Washington.  DC  20250, 
(202)  382-0394. 

SUPPLEMENTARY  INFORMATION:  The 

President's  Council  on  Rural  America 
was  established  by  Executive  Order  on 
July  16, 1990.  Members  are  appointed  by 
the  President  and  include 
representatives  from  the  private  sector 
and  from  State  and  local  governments. 
The  Council  is  reviewing  and  assessing 
the  Federal  Government's  rural 
economic  development  policy  and  will 
advise  the  President  and  the  Economic 
Policy  Council  on  how  the  Federal 
Government  can  improve  its  rural 
development  policy.  The  purpose  of  the 
hearings  is  to  seek  information  from 
both  development  experts  and  the 
public-at-large  which  will  help  the 


Council  develop  rural  policy,  as  is  their 
mandate. 

The  Council  will  hear  from  invited 
experts  during  the  morning  sessions,  but 
will  open  the  microphone  in  the 
afternoons  to  all  interested  parties,  on  a 
first  come,  first  served  basis.  All 
speakers  should  be  prepared  to  leave  5 
copies  of  an  executive  summary  of  their 
presentation  with  the  Council.  Written 
materials  may  be  submitted  in  person  or 
by  mail  to  the  attention  of  Jennifer  Pratt. 

The  Council  is  seeking  input  on  the 
following  issues: 

•  What  is  government  doing  right  to 
assist  you?  What  are  they  doing  wrong? 
What  are  the  barriers  you  have 
encountered  in  trying  to  undertake 
economic  development 

•  What  roles  should  each  level  of 
government  play  in  development? 

•  What  are  you  doing  to  collaborate 
with  other  sectors  and  levels  of 
government? 

•  Is  the  Federal  funding  delivery 
system  working  for  your  community? 

•  What  is  needed  in  your  community 
to  ensure  a  good  quality  of  life  (i.e., 
health,  recreation,  environment)? 

•  What  is  needed  in  your  community 
to  ensure  that  everyone  has  sufficient 
income  to  lead  a  comfortable  life? 

•  What  is  needed  so  that  people  in 
your  community  will  leam  what  they 
need  to  through  the  educational  system? 

•  What  is  unique  to  your  area?  What 
needs  to  be  done  to  solve — 

(a)  isolation? 

(b)  quality  of  life  problems? 

(c)  economic  plight? 

(d)  low  income  and  minority 
problems? 

Dated:  October  4, 1991. 
Roland  R.  Vautour, 

L  'nder  Secretary  for  Small  Community  and 

Rural  Development. 

[FR  Doc.  91-24358  Piled  10-9-91:  8:45  am] 

BILUNO  COOE  3410-07-M 


Office  of  the  Secretary 

Determination  of  Total  Amount  and 
Quota  Period  for  Tariff-Rate  Quota  for 
Certain  Imported  Sugars,  Syrups,  and 
Molasses 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

summary:  This  notice  establishes  the 
total  amount  of  1,385,000  metric  tons. 
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raw  value,  of  sugars,  syrups,  and 
molasses  that  may  be  entered  under 
subheadings  1701.11.01, 1701.12.01, 
1701.91.21.  1701.99.01. 1702.90.31. 
1806.10.41.  and  2106.90.11  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  and  establishes  the 
period  of  October  1. 1991  through 
September  30. 1992  for  the  entry  of  such 
total  amount  of  sugars,  syrups,  and 
molasses. 

EFFECTIVE  DATE:  October  10, 1991. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  the  Team  Leader,  Import 
Quota  Programs.  Foreign  Agricultural 
Service,  room  5531.  South  Building,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cleveland  H.  Marsh  [Team  Leader. 
Import  Quota  Programs),  202-447-2916. 
SUPPLEMENTARY  INFORMATION:  Pargraph 

(a)(i]  of  additional  U.S.  note  3  to  chapter 
17  of  the  HTS.  as  modified  by 
Presidential  Proclamation  No.  6301  of 
June  7. 1991  (56  FR  26887).  provides  as 
follows: 

The  total  amount  of  sugars,  syrups,  and 
molasses  entered,  or  witlidrawn  from 
warehouse  for  consumption,  under 
subheadings  1701.11.01. 1701.12.01. 1701.91.21, 
1701.99.01, 1702.90.31. 1806.10.41,  and 
2106.90.11,  during  such  period  as  shall  be 
established  by  the  Secretary  of  Agriculture 
(hereinafter  referred  to  as  "the  Secretary"), 
shall  not  exceed  in  the  aggregate  an  amount 
(expressed  in  terms  of  raw  value)  as  shall  be 
established  by  the  Secretary.  The  Secretary 
shall  determine  such  total  amount  as  will 
give  due  consideration  to  the  interests  in  the 
U.S.  sugar  market  of  domestic  producers  and 
materially  affected  contracting  parties  to  the 
General  Agreement  on  Tariffs  and  Trade. 
Such  total  amount  shall  consist  of  (1)  a  base 
quota  amount.  (2)  a  quota  adjustment 
amount,  and  (3)  an  amount  reserved  for  the 
importation  of  specialty  sugars  as  defined  by 
the  United  States  Trade  Representative,  to  be 
allocated  by  the  United  States  Trade 
Representative. 

These  provisions  of  paragraph  (a)(i)  of 
additional  U.S.  note  3  to  chapter  17  of 
the  HTS  authorize  the  Secretary  of 
Agriculture  to  establish  a  total  amount 
(expressed  in  terms  of  raw  value)  for 
imports  of  sugars,  syrups,  and  molasses 
that  may  be  entered  under  the 
subheadings  of  the  HTS  subject  to  the 
lower  tier  of  duties  '  of  the  tariff-rate 


'  Pursuant  lo  paragraph  (a)  of  additional  U.S.  note 
4  to  chapter  17  of  the  HTS  the  duty-free  treatment 
accorded  lo  the  importation  of  sugars,  ayrupg,  and 
molasses  from  the  beneficiary  countries  of  the 
Generalized  System  of  Preferences  (CSP)  and 
Caribbean  Bdsin  Economic  Recovery  Act  (CBERA). 
entered  under  the  subheadings  of  the  HTS  subject 
lo  the  lower  tier  of  the  tariff-rate  quota,  is  limited  to 
the  quantities  at  established  by  the  Secretary  and 
allocated  by  the  United  States  Trade  Representative 
pursuant  lo  paragraphs  (a)  and  (b),  respectively,  of 


quota  and  to  establish  the  time  period 
for  entry  of  such  total  amount. 

The  Secretary  is  required  to  determine 
such  total  amount  as  will  give  due 
consideration  to  the  interests  in  the  U.S. 
sugar  market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  the  General  Agreement  on  Tariffs  and 
Trade  (GATT).  The  total  amount, 
consisting  of  a  base  quota  amount,  a 
quota  adjustment  amount,  and  an 
amount  reserved  for  the  importation  of 
specialty  sugars,  is  to  be  allocated  by 
the  United  States  Trade  Representative 
(USTR),  in  accordance  with  paragraph 
(b)  of  additional  U.S.  note  3  to  chapter 
17  of  the  HTS. 

Notice 

Notice  is  hereby  given  that  I  have 
determined,  in  accordance  with 
paragraph  (a)  of  additional  U.S.  note  3  to 
chapter  17  of  the  HTS,  that  a  total 
amount  of  up  to  1.385,000  metric  tons, 
raw  value,  of  sugars,  syrups,  and 
molasses  described  in  subheadings 
1701.11.01. 1701.12.01, 1701.91.21. 
1701.99.01. 1702.90.31. 1806.10.41.  and 
2106.90.11  of  the  HTS  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  during  the  period  from 
October  1. 1991  through  September  30, 
1992. 1  have  further  determined  that  the 
base  quota  amount  is  1,321,000  metric 
tons,  raw  value;  332  metric  tons,  raw 
value,  are  reserved  as  a  quota 
adjustment  amount:  and  the  amount 
reserved  for  the  importation  of  specialty 
sugars  is  1,656  metric  tons,  raw  value. 
These  amounts  will  be  allocated  among 
supplying  countries  and  areas  by  the 
United  States  Trade  Representative. 

I  have  also  determined  that  such  total 
amount  will  give  due  consideration  to 
the  interests  in  the  U.S.  sugar  market  of 
domestic  producers  and  materially 
affected  contracting  parties  to  the 
General  Agreement  on  Tariffs  and 
Trade. 

Signed  at  Washington.  DC  on  September 
30, 1991. 
Ann  M.  Veneman, 

Acting  Secretary  of  Agriculture. 

[FR  Doc.  91-24357  Filed  10-9-91;  8:45  am] 

8IU.ING  CODE  34tO-10-M 


additional  U.S.  note  3  lo  chapter  17.  Currently, 
imports  of  sugars,  syrups,  and  molasses  from  alt 
beneficiary  countries  for  purposes  of  the  GSP  and 
CBERA,  except  Brazil,  are  eligible  for  duty  free 
entry  in  amounts  not  exceeding  these  allocated  by 
the  United  States  Trade  Representative  pursuant  to 
paragraph  (b)  of  additional  U.S.  note  3  to  chapter  17 
of  the  HTS. 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  91-137] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact  Relative  to  Issuance 
of  Permits  to  Field  Test  Genetically 
Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  two  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  assessments  provide  a 
basis  for  the  conclusion  that  the  field 
testing  of  the  genetically  engineered 
organisms  will  not  present  a  risk  of  the 
introduction  or  dissemination  of  a  plant 
pest  and  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  these  findings  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  environmental  impact 
statements  need  not  be  prepared. 

ADDRESSES:  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue,  SW, 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Mary  Petrie,  Program  Specialist, 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
room  850,  Federal  Building.  6505  Belcrest 
Road,  Hyattsville,  MD,  20782.  (301)  436- 
7612.  For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Mr.  Clayton  Givens  at  this 
same  address.  The  documents  should  be 
requested  under  the  permit  number 
hsted  below. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  into 
the  United  States.  The  regulations  set 
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forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  ^^ealth  Inspection 
Service  (APHIS]  has  stated  that  it  would 
prepare  aa  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 


In  the  course  of  reviewing  the  permit 
applications,  APHIS  assessed  the 
impact  on  the  environment  of  releasing 
the  organisms  under  the  conditions 
described  in  the  permit  applications. 
APHIS  concluded  that  the  issuance  of 
the  permits  listed  below  will  not  present 
a  risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessments  and 
fmdings  of  no  significant  impact  which 


are  based  on  data  submitted  by  the 
applicants  as  well  as  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impact  associated  with  conducting  the 
field  test. 

An  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  by  APHIS  relative  to  the 
issuance  of  the  following  permits  to 
allow  the  field  testing  of  genetically 
engineered  organisms: 


Permit  number 

Pemiittee 

Date  issued 

Organism 

Field  test  location 

91-156-01  .„ 

Univefsily  of  Flofida .._ 

08-29-91 

Tobacco  plants  genetically  engineered  to 
express  the  tobacco  etch  virus  (TEV) 
coat  protein  gene  derivatives.. 

Cotton  plants  genetically  engineered  to  ex- 
press the  Bacillus  thuhngiensis  subsp. 
kurstaki  HD-1  delta -endctoxin  protein.. 

Alachua  County,  Florida 

91-144-01 

09-16-91      .... 

Kauai  County.  Hawaii 

The  eavircnmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C  4331  et  seq.), 
[1]  Regulations  of  the  Council  on 
Environmental  Quahty  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1509),  (3)  USDA 
Regulations  Lmplementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384, 
August  28, 1979,  and  44  FR  51272-51274, 
August  31, 1979J. 

Done  in  Washington.  DC  this  4tii  day  of 
October  1991. 

Robert  MeOand, 

Acting  Administrator,  Animal  and  PlaiU 

Health  Inspection  Service. 

[FR  Doc.  ffI-24475  Filed  tO-8-91:  8:45  am) 

SILUNQ  CODE  3410-34-11 


[Docket  Na  91-1361 

AvaUabUtty  of  List  of  U.S.  Veterinary 
Bioiogicai  Product  and  Estabiishinent 
Licenses,  and  \iS.  Veterinary 
Biologicai  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
Acnott:  Notice. 

summary:  This  notice  is  to  advise  the 
public  of  veterinary  biological  product 
and  establishment  licenses  and 
veterinary  biological  product  permits 
that  were  issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
month  of  )uly  1991.  These  actfoos  have 
been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the  Virus- 


Serum-Toxin  Act.  The  purpose  of  this 
notice  is  to  notify  interested  persons  of 
the  availability  of  a  list  of  these  actions 
and  advise  interested  persons  that  they 
may  request  to  be  placed  on  a  mailing 
list  to  receive  the  listing. 

FOR  FURTHER  IKFORMATION  CONTACT: 

Joan  Montgomery,  Program  Assistant, 
Veterinary  Biologies,  Biotechnology, 
Biologies,  and  Environmental  Protection, 
room  838,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782,  (301)  43&- 
4873.  For  copies  of  the  Ust  or  to  be 
placed  on  the  mailing  Ust,  write  to  Ms. 
Montgomery  at  the  above  address. 
SUPPLEMENTARY  U4FORMATION:  The 

regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certairk 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  Hcense,  the  criteria  for 
determining  whether  a  hcense  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  Tbe 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  Ucense. 

The  regulations  in  9  CFR  part  104, 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
une^ired.  unsu^ended.  and  unrevoked 
U.S.  Veterinary  Biological  Product 


Permit.  The  regulations  set  forth  the 
procedures  for  applying  for  a  permit,  the 
criteria  for  determining  whether  a 
permit  shall  be  issued,  and  the  form  of 
the  permit. 

The  regulations  in  9  CFR  parts  102  and 
105  also  contain  provisions  concerning 
the  suspension,  revocation,  and 
termination  of  U.S.  Veterinary  Biological 
Product  Licenses,  U.S.  Veterinary 
Biologies  Establishment  Licenses  and 
U.S.  Veterinary  Biological  Product 
Permits. 

Each  month  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  hst 
of  licenses  and  permits  that  have  been 
issued,  suspended,  revoked,  or 
terminated.  This  notice  aimouncea  the 
availability  of  the  Ust  for  July  1991.  The 
Ust  is  also  mailed  on  a  regular  basis  to 
interested  persons.  To  be  placed  on  the 
mailing  list  you  may  caU  or  write  the 
person  designated  under  FOR  FWITHER 
INFORMATION  CONTACT. 

Done  in  Washington.  DC  tWi  7th  day  of 
October  1991. 
Robert  Mellaiid, 

Acting  Administrator.  Animal  and  Phat 
Health  Inspection  Service. 
[FR  Doc  91-24^6  Filed  10-«-ei;  8:45  am] 

BtUJim  COM  3410-34-M 


Forest  Service 

Key  Miring  Project,  Colvlile  Nationel 
Forest,  Ferry  County,  WA 

agency:  Forest  Senrice.  USDA. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 
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summary:  The  Forest  Service.  USDA.  in 
conjunction  with  the  Bureau  of  Land 
Management  (BLM),  U.S.  Department  of 
Interior,  the  Washington  State 
Department  of  Ecology,  and  the 
Washington  State  Department  of 
Natural  Resources  will  prepare  an 
environmental  impact  statement  (EIS)  to 
analyze  and  disclose  the  environmental 
impacts  of  a  site-specific  proposal  to 
conduct  surface  gold  mining  operations. 
Part  of  the  area  where  disturbance  is 
proposed  is  on  the  Republic  Ranger 
District  of  the  Colville  National  Forest;  a 
small  portion  lies  on  land  within  the 
Border  Resource  Area  of  the  Spokane 
District,  administered  by  the  BLM;  and 
another  portion  lies  on  patented  mining 
claims  and  fee  simple  lands  controlled ' 
by  the  project  proponent  and  falling 
under  the  jurisdiction  of  the  Washington 
State  Department  of  Ecology  and  the 
Washington  State  Department  of 
Natural  Resources.  The  proposed  project 
will  be  in  compliance  with  the  1988 
Colville  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan),  which 
provides  overall  guidance  for  the 
management  of  the  Colville  National 
Forest.  The  proposed  project  will  be 
implemented  within  portions  of  the 
Lambert  Creek  and  North  Fork  Sanpoil 
drainages.  Project  implementation  is 
proposed  for  the  spring  of  1992.  The 
agencies  invite  written  comments  and 
suggestions  on  the  proposal  and  the 
scope  of  the  analysis.  The  agencies  will 
give  notice  of  the  full  environmental 
analysis  and  decision  making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  this 
project  should  be  rftieived  by  November 
15, 1991. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  this  project 
to  Edward  L.  Schultz,  Forest  Supervisor, 
695  South  Main,  Colville,  Washington 
99114  or  Patricia  Egan,  District  Ranger, 
P.O.  Box  468.  Republic,  Washington 
99166. 
FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  project 
work  and  EIS  should  be  directed  to 
Patricia  Egan.  District  Ranger.  P.O.  Box 
468,  Republic.  Washington  99166,  Ph: 
(509)  775-3305. 

SUPPLEMENTARY  INFORMATION:  The  site- 
specific  proposal  includes  the 
development  of  two  open  pit  mines, 
their  associated  waste  rock  disposal 
areas  and  a  haul  road  from  the  pits  to 
the  existing  Overlook  Mine.  Processing 
of  ore  would  be  accomplished  at  the 
existing  Key  Mill  located  about  four 
miles  from  the  proposed  pits.  Total 


surface  disturbance  anticipated  from 
this  proposal  is  about  145  acres  of  which 
about  63  acres  would  be  located  on 
National  Forest  System  lands. 

A  reasonable  range  of  alternatives 
will  be  explored,  including  the  no  action 
alternative,  various  mining  methods  and 
locations  for  the  waste  rock  disposal 
areas,  various  rates  of  mining,  and 
possible  variation  in  haul  road  widths 
and  design.  Implementation  of  the 
proposed  action  would  extend  over  a 
period  of  approximately  3  to  5  years. 

The  proposal  addressed  through  this 
EIS  will  tier  to  the  final  EIS  for  the 
Forest  Plan.  The  Forest  Plan  provides 
the  overall  guidance  (Goals,  Objectives, 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  future  condition  of 
the  National  Forest  System  lands  in  this 
area. 

As  part  of  the  scoping  process  and 
because  of  the  potential  controversial 
nature  of  surface  mining  activities  in 
this  area,  other  Federal,  State  and  local 
agencies,  tribes,  and  other  individuals 
and  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  to  participate  in  the 
scoping  process.  Scoping  %vill  include: 

1.  Determination  of  potential 
additional  cooperating  agencies  and 
assignment  of  responsibilities. 

2.  Identification  of  the  issues  to  be 
addressed. 

3.  Identification  of  the  issues  to  be 
analyzed  in  depth. 

4.  Elimination  of  insignificant  issues, 
issues  covered  by  previous 
environmental  review,  and  issues  not 
within  the  scope  of  this  decision. 

5.  Exploration  of  potential  alternatives 
to  the  proposal. 

6.  Identification  of  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
connected  actions). 

Scoping  and  analysis  for  this  project 
began  in  August  1991  and  is  expected  to 
take  about  five  months.  Notification  of 
scoping  will  include  public  notices  and 
individual  communications.  The 
agencies  cooperating  in  this 
environmental  analysis  invite  written 
comments  and  suggestions  on  the 
proposed  project  and  the  scope  of  the 
analysis.  As  part  of  the  scoping  phase  of 
the  analysis,  the  Forest  Service  and  the 
Washington  State  Department  of 
Ecology  will  hold  a  public  meeting  for 
scoping  from  3  to  7  p.m.  on  October  23. 
1991  at  the  Frontier  Inn  in  Republic, 
Washington. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 


public  review  by  January  1992.  At  that 
time  the  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  and  the 
Washington  State  Department  of 
Ecology  will  participate  as  joint  lead 
agencies  in  the  preparation  of  this  EIS. 
The  BLM  and  Washington  State 
Department  of  Natural  Resources  will 
participate  as  cooperating  agencies. 

Responsible  official  for  National 
Forest  System  lands  is  Edward  L. 
Schultz,  Forest  Supervisor.  Colville 
National  Forest. 

The  participating  agencies  believe  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Hodel.  803 
f.  2d  1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  must  participate  by  the 
close  of  the  45-day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Agencies  at  a  time  when  they  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  EIS.  To  assist  the 
participating  agencies  in  identifying  and 
considering  issues  and  concerns  on  the 
proposed  action,  comments  on  the  draft 
EIS  should  be  as  specific  as  possible.  It 
is  also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points). 

The  final  EIS  is  scheduled  for 
completion  by  April,  1992.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  substantive  comments 
received  during  the  comment  period  that 
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pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  The 
responsible  official  will  decide  which,  if 
any,  of  the  proposed  project  alternatives 
will  be  implemented  The  responsible 
official  v^iil  document  the  decision  and 
rationale  for  the  decision  in  the  Record 
of  Decision.  That  decision  will  be 
subject  to  Forest  Service  appeal 
Regulations  (36  CFR  part  217). 

Dated:  October  1, 1991. 
Edward  L  Schultz. 

Forest  Suoeniior. 

[FR  Doc.  91-24429  Filed  10-9-91:  8:45  am] 

NLUNG  CODE  MtO-ll-U 


Soil  Conservation  Service 

Jackson  Creek  Critical  Area  Treatment 
RC&D  Measure,  New  York 

AGENCY:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  secUon  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  begin  prepared  for  th.e 
Jackson  Creek  Critical  Area  Treatment. 
Schuyler  County,  New  York. 
FOR  FURTHER  INFOflMATION  COMTACT 
Paul  A.  Dodd,  State  Conservationist, 
Soil  Conservation  Service,  James  M 
Hanley  Federal  Building,  lOO  S.  Clinton 
Street,  room  771,  Syracuse,  New  York 
13261-7248,  telephone  (315)  423-5521. 
SUPPLEMENTARY  (NFORMATtON:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings  Paul  A.  DodA  State 
Conservationist  has  determined  that  the 
preparation  of  an  environmental  impact 
statement  is  not  needed  for  this  project. 

This  measure  concerns  a  plan  to 
provide  for  the  stabilization  of  an 
eroding  streambank  on  Jackson  Creek 
adjacent  to  Schuyler  County  Route  13. 
Continued  erosion  will  impair  the  road 
surface  and  create  a  severe  safety 
hazard  to  users  of  the  highway.  The 
integrity  of  the  streambank  will  be 
assured  though  the  installation  of 
project  measure.  The  planned  works  of 


improvement  include  approximately  188 
linear  feet  of  riprap  and  bedding,  and 
approximately  1  acre  of  seeding  and 
mulching.  Benefits  will  be  derived 
through  the  elimination  of  the  safety 
hazard,  improvement  of  water  quality, 
and  the  reduction  of  annual  cost  of 
maintenance. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  may  be  reviewed  by  contacting  Paul 
A.  Dodd.  No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  CoDser\'ation  and 
Development — and  is  subject  to  the  provision 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  cfTicials.] 

Dated:  September  26, 1991. 
Paul  A.  Dodd. 
State  Conservation. 
[FR  Doc  91-24387  Filed  10-8-91;  8:45  am] 

BILUNQCOOE  3419-M^ 


DEPARTMENT  OF  COrJIMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  cliapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  National  Census  Test. 

Form  Numberfs):  DA-91A,  DA-91R 
DA-91C,  DA-91D,DA-91E,  and  two 
telephone  questionnaires. 

Agency  Approval  Number:  None. 

Type  of  Request-  New  collection. 

Burden:  2,454  hours. 

Number  of  Respondents:  19,000. 

Avg  Hours  Per  Response:  7.75 
minutes. 

Needs  end  Uses:  The  Census  Bureau 
is  concerned  about  declining  response 
rates  to  mail-out  decennial  census 
questionnaires.  This  survey  will  test 
whether  a  simplified  questionnaire  with 
fewer  questions  provides  a  higher 
response  rate  than  a  questionnaire  of 
greater  length.  The  test  will  consist  of 
five  questionnaires:  (1)  A  user  friendly 
form  with  four  questions;  (2)  a  user 


friendly  form  with  four  questions  plus  a 
social  security  question  for  each  person 
in  the  household;  (3)  a  postcard-type 
form  with  only  name  and  date  of  birth 
for  each  person  in  the  household;  (4)  a 
user  friendly  form  with  all  questions 
from  the  1990  census  short  form  except 
the  household  roster  and  (5)  a  1990 
census  short  form.  There  will  also  be  a 
telephone  debriefing  of  a  sample  of 
respondents  and  nonrespondents  to 
learn  about  reactions  to  the  forms. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez. 
395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edwtird  Michals.  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  S312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  2023a 

Written  comments  and 
reconunendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20S03. 

Dated  October  7, 19S1. 
Edward  Mkhals, 

Departmental  Forms  Clearance  Officer. 
Office  of  Management  and  Organization. 
[FR  Doc.  91-24488  Filed  10-»-91;  8:45  am] 

BHJ.INQ  CODE  SS10-07-F 


National  Oceanic  and  Atmospheric 
Administration 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetirfg 

AQENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council's  Advisory  Panels 
will  hold  public  meetings  from  October 
28-31, 1991,  at  the  Quality  Inn  New 
Orleans  Airport  Motel,  1021  Airline 
Highway,  Kenner,  Louisiana. 

The  Shrimp  Advisory  Panel  will  begin 
its  meeting  on  October  28  at  10  a.m.  and 
recess  at  5  p.m.  The  Panel  will  review 
draft  Amendment  #0  to  the  Shrimp 
Fishery  Management  Plan  (FMP)  and 
discuss  a  limited  access  paper  for 
shrimp.  The  meeting  will  reconvene  on 
October  29  at  8  a.m.  and  adjoum  at  5 
p.m. 

The  Standing  and  Special  Reef  Fish 
Scientific  and  Statistical  Committee  will 
begin  its  meeting  on  October  29  at  8 
a.m.,  to  review  the  summary  of  stock 
assessments  For  red  grouper,  vemrillion 
snapper,  and  amberjack  and  to  review 
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the  stock  assessment  and  the 
socioeconomic  assessment  panels' 
reports.  The  meeting  will  adjoum  at 
noon. 

The  Standing  and  Special  Red  Dnim 
Scientific  and  Statistical  Committee  will 
begin  its  meeting  on  October  29  at  1:30 
p.m.,  to  review  the  National  Marine 
Fisheries  Service  stock  assessment  and 
the  stock  assessment  and  the  socio- 
economic panels'  reports.  The  meeting 
will  adjoum  at  5  p.m. 

The  Standing  and  Special  Shrimp 
Scientific  and  Statistical  Committee  will 
begin  its  meeting  on  October  30  at  8  am., 
to  review  draft  Amendment  #6  to  the 
Shrimp  FMP.  The  meeting  will  adjourn 
at  11:30  am. 

The  Standing  and  Special  Mackerel 
Scientific  and  Statistical  Committee  will 
begin  its  meeting  on  October  30  at  12:30 
p.m.,  to  review  draft  Amendment  #6  to 
the  Mackerel  FMP.  The  meeting  will 
adjoum  at  4:30  p.m. 

The  Mackerel  Advisory  Panel  will 
begin  its  meeting  on  October  31  at  9:30 
am.,  to  review  draft  Amendment  #6  to 
the  Mackerel  FMP.  The  meeting  will 
adjoum  at  4:30  p.m. 

FOR  MORE  mFORMATION  CONTACT: 

Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council.  5401  West  Kennedy  Boulevard, 
suite  881.  Tampa.  FL;  telephone:  (813) 
228-2815. 

Dated:  October  4, 1991. 
David  S.  Crostin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-24438  Filed  10-9-91;  8:4S  am] 

MLUNO  COOE  aS10-22-« 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Temporary  Enrtergency  Waiver  of 
Export  Visa  and  Certification 
Requirements  for  Certain  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Haiti 

October  7, 1901. 

AQENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  waiving 
export  visa  and  certification 
requirements. 

EFFECTIVI  DATE  October  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Naomi  Freeman,  International  Trade 
SpeciaUtt,  Office  of  Textiles  and 


Appeu«l.  US.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Effective  on  October  7. 1991.  and  until 
further  notice,  textile  products  which  are 
produced  or  manufactured  in  Haiti  and 
exported  from  Haiti  on  or  after 
September  25. 1991,  shall  not  be  denied 
entry  for  lack  of  a  visa  or  certification. 
The  waiver  is  a  temporary  emergency 
measure  which  is  being  taken  by  the 
U.S.  Government  and  which  only  waives 
the  requirement  to  present  a  visa  or 
certification  with  the  shipment.  It  does 
not  waive  other  documentation 
requirements.  Textile  products  exported 
from  Haiti  on  or  after  September  25, 
1991  shall  continue  to  be  charged 
against  any  existing  quota  or  guaranteed 
access  level. 

See  Federal  Register  notice  52  FR 
6053,  published  on  February  27, 1987. 

Auggie  0.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CominittM  for  die  ImpleiiMntatioii  of  Taxtile 
AgraMnrats 

October  7. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  letter  refers  to 
the  directive  of  February  19. 1987  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
establishing  new  visa  and  certification 
requirements  for  certain  cotton,  wool  and 
man-made  fiber  textile  products  from  Haiti. 
That  letter  directed  you.  until  further  notice, 
to  prohibit  entry  into  the  United  States  for 
consumption  or  withdrawal  from  warehouse 
for  consumption  of  cotton,  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Haiti,  which  are  not  visaed 
or  certified  in  accordance  with  procedures 
described  in  the  letter. 

Effective  on  October  7, 1991,  and  until 
further  notice,  you  are  directed  not  to  deny 
entry  of  textile  products,  produced  or 
manufactured  in  Haiti  and  exported  from 
Haiti  on  or  after  September  25, 1991,  for  lack 
of  a  visa  or  certification.  Textile  products 
shall  continue  to  l>e  charged  against  any 
existing  quota  or  guaranteed  access  level,  as 
appropriate,  based  on  a  review  of  the  entry 
documents,  Including  the  ITA-370P  form. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  ralemaking  provisions  of  5 
U.S.C  863(a)(1). 


Sincerdy, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-24539  Filed  10-7-«l;  4:16  pm] 

WUJMO  coot  M1»4M-P 

DEPARTMENT  OF  DEFENSE 

Departntent  of  the  Army 

Corps  of  Engineers 

Coastal  Engineering  Research  Board 
(CERB);  Open  Meeting 

AOENCY:  Coastal  Engineering  Research 
Engineering  Board,  Corps  of  Engineers, 
Department  of  the  Army. 

action:  Notice  of  open  meeting. 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Dote  of  Meeting:  October  30- 
November  1, 1991. 

Place:  Christ  the  King  Roman  CathoUc 
Church  Parish  Center,  Mashpee, 
Massachusetts. 

Time:  8  a.m.  to  5  p.m.  on  October  30;  8 
a.m.  to  3:30  p.m.  on  October  31;  9  a.m.  to 
11  a.m.  on  November  1, 1991. 

Theme:  Dredging. 

Proposed  Agenda:  The  morning 
session  on  October  30  will  consist  of  a 
review  of  CERB  business;  presentations 
including  An  Overview  of  the 
SUPERTANK  Laboratory  Data 
Collection  Project.  A  First  Look  at  the 
SUreRTANK  Hydrodynamic  Data. 
Hurricane  Bob  Report,  Disposal  Area 
Monitoring  System,  New  Bedford 
Superfund  Project,  and  a  Field  Trip 
Overview. 

The  aftemoon  of  October  30  will  be 
devoted  to  a  field  trip  to  Cape  Cod 
Canal  and  the  Breach  at  Nauset  Beach. 

The  session  on  October  31  will  consist 
of  the  Chiefs  Charge  to  the  Board: 
Review  of  the  Corps  of  Engineers' 
Dredging  Program.  Policy  and  Practices; 
and  two  panels  with  several 
presentations  addressing  a  specific  topic 
for  each  panel.  The  first  topic  to  be 
addressed  is  "Fate  of  Dredged  Material 
Placed  Offshore."  Presentations  include 
DRP  research  into  Dredged  Material 
Behavior  in  Subaqueous  Locations,  The 
Mobile  Berms  Project,  and  Management 
of  Dredged  Material  Placed  in 
Subaqueous  Locations.  The  Second 
topic  to  be  addressed  is  "Effects  of  Inlet 
Dredging  Projects  on  Adjacent 
Shorelines."  Presentations  include 
Sediment  Transport  in  the  Vicinity  of 
Inlets,  Section  933  and  111  Programs. 
Impact  of  Inlet  I>redging  on  Shore 
Erosion  in  Florida.  Application  of 
Material  from  Inlet  Dredging,  and 
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Proposed  Coastal  inlet  Research 
Program. 

On  November  1,  the  Board  will  report 
on  their  recommendations  response  to 
the  Chiefs  Charge. 

This  meeting  is  open  to  the  public; 
participation  by  the  pubhc  is  scheduled 
for  9:15  a.m.  on  November  1. 

The  entire  meeting  is  open  to  the 
public  subject  to  the  following: 

1.  Since  seating  capacity  of  the 
meeting  room  is  limited,  advance  notice 
of  intent  to  attend,  although  not 
required,  is  requested  in  order  to  assure 
adequate  arrangements. 

2.  Oral  participation  by  public 
attendees  is  encouraged  during  the  time 
scheduled  on  the  agenda;  written 
statements  may  be  submitted  prior  to 
the  meeting  or  up  to  30  days  after  the 
meeting. 

Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  Larry  B.  Fulton.  Executive 
Secretary,  Coastal  Engineering  Research 
Board.  U.S.  Army  Engineer  Waterway 
Experiment  Station.  3909  Halls  Ferry 
Road.  Vicksburg,  Mississippi  39180- 
6199. 
John  O.  Roach.  D. 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc.  91-24437  Filed  10-9-91;  8:45  amj 

anjjNQcooc  no-M-n 


Nationai  Board  for  th«  Promotion  of 
Rme  Practice;  Open  Meeting 

agency:  National  Board  for  the 
Promotion  of  Rifle  Practice,  Department 
of  the  Army. 

action:  Notice  of  open  meeting. 

Name  of  Committee:  National  Board 
for  the  Promotion  of  Rifle  Practice 
Budget  Committee. 

Date  of  Meeting:  December  12. 1991. 

Place:  Embassy  Suites.  1900  Diagonal 
Road.  Alexandria.  VA  22314. 

Time:  0930-1600  hours. 

Proposed  Agenda: 

1.  Roll  Call. 

2.  Approval  of  previous  Board 
minutes. 

3.  Review  of  Fiscal  Year  1991  Budget. 

4.  Fiscal  Year  1992  Budget  and 
Obligations  Plan. 

5.  Approval  of  Budget. 

6.  Old  Business. 

7.  New  Business. 

This  meeting  is  open  to  the  public. 
Persons  desiring  to  attend  the  meeting 
should  contact  Mr.  Dennis  W.  Gaelic  or 


Mrs.  Terr  Cusic  at  (202)  272-0810  prior  to 
October  18. 1991  to  arrange  admission. 
|ohn  O.  Roach,  0, 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc.  91-24436  Filed  10-9-91;  8:45  am) 

MLUNO  CODE  3710-0«-lt 

Department  of  ttie  Navy 

CNO  Executive  Panel;  Closed  Meeting 

On  Wednesday,  August  7. 1991,  a 
Notice  of  a  closed  meeting  of  the  Chief 
of  Naval  Operations  (CNO)  Executive 
Panel  Space  and  Electronic  Combat 
Standing  Task  Force  was  published  at 
56  FR  37533.  That  meeting  was  originally 
scheduled  to  be  held  on  September  13, 
1991.  That  meeting  date  was  changed  to 
October  15, 1991,  and  a  new  Notice  of  a 
closed  meeting  was  published  on 
September  16. 1991.  at  56  FR  46770.  The 
October  15. 1991,  meeting  date  has  also 
been  changed. 

The  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Space  and  Electronic 
Combat  Standing  Task  Force  will  now 
meet  Thursday.  November  7. 1991  from  9 
a.m.  to  5  p.m..  at  4401  Ford  Avenue. 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  public. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  room  601, 
Alexandria.  Virginia  22302-0268,  Phone 
(703)  756-1205. 

Dated:  October  1, 1991. 
Wayne  T.  Baudno. 

Lieutenant,  JAGC,  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-24439  Filed  10-9-91;  8:45  am) 
BtlXmO  CODE  3t10-AE-r 


DEPARTMENT  OF  ENERGY 

Class  I  Oil  Program:  Near-Term  and 
Mid-Term  Activities 

agency:  Pittsburgh  Energy  Technology 
Center,  Department  of  Energy. 

ACTION:  Program  Opportunity  Notices 
(PON's). 

summary:  The  Department  of  Energy 
(DOE),  Bartlesville  Project  Office 
announces  that  it  intends  to  issue  two 
(2)  competitive  Program  Opportunity 
Notices,  DE-PS22-92BC14804  and  DE- 
PS22-92BC14805,  and  to  award  fmancial 
assistance  (Cooperative  Agreements)  in 
support  of  maximizing  the  econontic 
producibility  of  the  Domestic  Oil 
Reserves. 

SUPPtfMENTARY  INFORMATION:  The  first 
of  the  pair  of  solicitations  is  entitled. 


"Class  I  Oil  Program:  Near-Term 
Activities"  (DE-PS22-e2BCl4804).  The 
specific  objective  of  this  solicitation  is 
to  conduct  cost-shared  projects  that  lead 
to  maximizing  the  economic 
producibility  of  the  domestic  oil 
resource  in  the  near  term  (within  5 
years)  by  promoting  greater  application 
of  proven  or  improved  technologies  to 
preserve  access  to  fluvial  dominated 
deltaic  reservoirs  that  are  approaching 
their  economic  limits.  Projects  are 
expected  to  lead  to  a  significant 
increase  in  domestic  reserves.  Through 
this  "NEAR-TERM"  PON.  DOE 
anticipates  receiving  proposals  in 
currently  available,  proven  oil  recovery 
technologies.  The  technologies  DOE 
solicits  are  in  the  areas  of  production, 
drilling,  completion,  stimulation,  and 
reservoir  management.  Examples  of 
these  technologies  being  targeted 
include  but  are  not  limited  to: 
Geologically  targeted  infill  drilling; 
secondary  recovery  technologies  such 
as  waterflooding;  advanced  secondary 
technologies  such  as  polymer  flooding 
and  profile  modification;  horizontal 
drilling;  well  stimulation  or  fracturing; 
well  remediation;  and  improved 
reservoir  management. 

The  second  of  the  pair  of  solicitations 
is  entitled  "Class  I  Oil  Program:  Mid- 
Term  Activities"  (DE-PS22-92BC14805). 
The  specific  objective  of  this  solicitation 
is  to  conduct  cost-shared  projects  that 
lead  to  maximizing  the  economic 
producibility  of  the  domestic  oil 
resource  in  the  mid  term  (within  10 
years)  by  demonstrating  advanced 
technologies  that  are  expected  to  lead  to 
a  significant  increase  of  domestic 
reserves  in  fluvial  dominated  deltaic 
reservoirs.  Through  this  "MID-TERM" 
PON.  DOE  anticipates  receiving 
proposals  in  advanced  oil  recovery 
technologies.  Advanced  technologies 
represent  significant  improvement  in 
process  effectiveness  (i.e..  greater  sweep 
efficiencies  or  improved  economics)  or 
applicability  (i.e.,  at  greater  temperature 
or  salinity]  over  currently  available 
technologies  or  represent  a  new 
technology  not  successfully 
demonstrated  in  the  field.  The  advanced 
technologies  may  be  in  the  areas  of 
reservoir  characterization,  secondary 
recovery  processes,  tertiary  recovery 
processes,  infill  drilling,  well 
completion,  stimulation,  or  reservoir 
management.  Some  example 
technologies  are:  Advanced  reservoir 
imaging  or  measurement  techniques  to 
target  infill  drilling  of  horizontal  or 
vertical  wells;  polymer  augmented 
waterflooding  using  polymers  tolerant  of 
high  salinity  or  high  temperature;  use  of 
mobility  control  agents  (foams)  with  gas 
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or  steam  injection;  alkaline-enhanced 
surfactant-polymer  (ASP)  process;  and 
alkaline  or  surfactant  systems  tolerant 
of  high  temperatures  or  high  salinity. 

These  solicitations  are  scheduled  for 
release  on  or  about  October  15, 1991. 
Organizations  interested  in  being  placed 
on  the  Department  of  Energy's  source 
list  for  the  Program  Opportunity  Notices 
are  requested  to  submit  a  written 
response  to  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.  O.  Box 
10940.  MS  921-118,  Pittsburgh,  PA  15236, 
Attn:  Keith  R.  Miles,  Telephone;  AC  412/ 
892-5984. 

Dated:  October  3, 1991. 

Dale  A.  Sldliano, 

Chief,  Contracts  Group  I,  Acquisition  and 
Assistance  Division,  Pittsburgh  Energy 
Technology  Center. 

[FR  Doc.  91-24486  Piled  10-0-91;  8:45  am] 

MLLMO  COOE  M8O-01-4I 


Federal  Energy  Regulatory 
Commission 

[Docket  No*.  CP91-3231-000,  et  sL] 

Pacific  Gas  Transmission  Co.,  et  aL; 
Natural  Qas  Certificate  Filings 

October  3. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  Transmission  Company 

[Docket  No.  CP91-3231-000] 

Take  notice  that  on  September  30, 
1991,  Paciflc  Gas  Transmission 
Company  (PGT)  180  Spear  Street,  suite 
1960,  San  Francisco,  California  94105- 
1570,  filed  In  Docket  No.  CP91-3231-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  authorization 
to  designate  an  additional  receipt  point 
for  natural  gas  that  PGT  transports  for 
Northwest  Pipeline  Corporation 
(Northwest)  under  the  existing 
certificate  of  public  convenience  and 
necessity  issued  to  PGT  in  Docket  No. 
G-17350,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

PGT  states  that  it  owns  and  operates 
a  natural  gas  pipeline  which  extends 
approximately  612  miles  from  the 
International  Boundary  at  Kingsgate, 
British  Columbia  (Kingsgate)  to  die 
Oregon-California  border  near  Malin, 
Oregon.  In  addition,  PGT  states  that  as 
part  of  the  Prebuilt  phase  of  the  Alaska 
Natiu-al  Gas  Transportation  System 


(ANGTS),  it  owns  and  operates  an 
additional  160  miles  of  42-inch  pipeline 
looping  at  various  locations  between  the 
International  Border  and  Stanfield, 
Oregon. 

According  to  PGT,  it  has  two 
longstanding  firm  transportation 
customers.  Northwest  and  Pacific 
Interstate  Transmission  Company 
(PITCO).  It  is  stated  that  Northwest 
currently  purchases  Canadian  gas 
supplies  form  Westcoast  Energy 
Marketing,  Ltd.  (Westcoast)  at 
Kingsgate,  where  it  is  delivered  to  PGT. 
PGT  states  that  it  then  transports  the 
natural  gas  on  a  firm  basis  under  Rate 
Schedule  T-1  to  points  specified  by 
Northwest  along  PGTs  pipeline  in  the 
States  of  Idaho,  Washington  and 
Oregon.  PGT  further  states  that  its 
facilities  interconnect  with  those  of 
Northwest  at  Spokane,  Washington,  and 
near  Stanfield,  Oregon.  It  is  stated  that 
PITCO  piu-chases  its  Canadian  gas 
supply  from  Northwest  Alaskan  Pipehne 
Company  (Northwest  Alaskan)  at 
Kingsgate,  where  it  is  delivered  to  PGT. 
PGT  then  transports  this  gas  for  PITCO 
on  a  firm  basis  through  its  Prebuild 
Facill^es. 

PGT  states  that  it  now  proposes  to 
designate  an  additional  receipt  point  at 
the  existing  Stanfield  interconnection 
for  the  gas  it  transports  for  Northwest 
under  Rate  Schedule  T-1.  PGT  states 
that  this  proposed  new  receipt  point  will 
significantly  enhance  the  flexibility  and 
reliability  of  Northwest's  service  to 
several  local  distribution  companies  in 
Idaho,  Washington  and  Oregon.  Further, 
PGT  states  that  receipts  from  Northwest 
at  Stanfield  will  be  accomplished  by 
displacement  rather  than  physical 
receipt  and  that  transportation  to 
delivery  points  upstream  of  Stanfield 
will  be  accomplished  by  means  of 
backhaul.  PGT  states  that  no  physical 
facilities  are  required,  nor  will  PGT 
receive  gas  from  Northwest  as  a  result 
of  this  new  arrangement.  Instead,  PGT 
states  that  it  will  simply  increase  its 
deliveries  to  Northwest  at  Spokane  and 
other  dehvery  points  and  reduce  by  an 
equivalent  amount  its  physical 
deliveries  to  Northwest  at  Stanfield.  In 
turn,  this  will  make  it  unnecessary  for 
Northwest  to  construct  new 
compression  facilities  to  permit  physical 
delivery  of  gas  into  the  PGT  system  at 
that  point.* 


*  PGT  states  that  on  July  1, 1901,  the  Commission 
Issued  a  preliminary  detennination  in  Docket  No. 
CP91-78O-00a  56  FERC  1  61.006,  which  approved 
construction  of  new  compression  facilities  by 
Northwest  at  the  Stanfield  interconnection. 


PGT  States  that  it  will  continue  to 
provide  serviceJo-Northwest  in 
accordan(5ewiUi  the  provisions  of  Rate 
Schedule  T-1,  and  therefore  that  no  rate 
changes  are  necessary  in  connection 
with  this  proposal.  However,  PGT  states 
that  it  is  submitting  a  minor 
modification  to  Rate  Schedule  T-1  to 
clarify  that  no  fuel  reimbursement  will 
be  required  in  the  case  of  volumes  that 
are  delivered  to  Northwest  by  means  of 
backhaul. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Florida  Gas  Transmission  Company 

[Docket  No.  CP91-3212-000] 

Take  notice  that  on  September  27, 
1991,  Florida  Gas  Transmission 
Company  (FGT).  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP91-3212-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of  The 
City  of  Lakeland  (Lakeland),  under 
FGTs  blanket  certificate  issued  in 
Docket  No.  CP89-S55-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

FGT  requests  authorization  to 
transport  for  Lakeland,  on  an 
interruptible  basis  under  FGTs  Rate 
Schedule  PTS-1,  up  to  a  maximum  of 
4,209  MMBtu  of  natural  gas  on  a  peak 
day,  3,157  MMBtu  on  an  average  day 
and  1,536,287  MMBtu  on  an  annual  basis 
prior  to  the  in-service  date  of  Phase  II 
expansion  facilities.  It  is  stated  that  the 
gas  volumes  to  be  transported  after 
Phase  II  expansion  facilities  are  placed 
in  service  are  3,735  MMBtu  on  a  peak 
day,  2,801  MMBtu  on  an  average  day 
and  1,363,357  MMBtu  on  an  annual 
basis.  It  is  further  stated  diat  FGT  will 
transport  the  gas  for  Lakeland  from 
receipt  points  located  in  Texas, 
Louisiana,  Mississippi,  Alabama, 
Florida,  Offshore  Texas  and  Offshore 
Louisiana  to  delivery  points  located  in 
Polk  County,  Florida. 

FGT  states  that  the  transportation  of 
natural  gas  for  Lakeland  commenced 
September  1, 1991,  as  reported  in  Docket 
No.  ST91-10463-000,  for  a  120-day 
period  pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  FGT  in 
Docket  No.  CP89-555-000. 

Comment  date:  November  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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3.  Panhandle  Eastern  Pipe  Line 
Company 

IDocket  No.  CP91-3227-000) 

Take  notice  that  on  September  30, 
1991,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP91-3227-000  pursuant  to 
§  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  provide  an  interruptible 
natural  gas  transportation  service  for 
PPG  Industries.  Inc.  (PPG),  an  end-user, 
and  construct  and  operate  two  taps  on 
PPG's  property  in  Mt.  Zion,  Macon 
County,  Illinois,  under  the  respective 
blanket  certificates  issued  in  Docket  No. 
CP86-585-000  and  CP83-83-000  pursuant 
to  section  7  of  the  NGA.  all  as  more  fully 
set  forth  in  the  request  which  is  open  to 
public  inspection. 

Panhandle  propcses  to  transport  up  to 
10,000  Dth  per  day  of  natural  gas 
pursuant  to  an  October  15, 1990, 
agreement  under  its  FERC  Rate 
Schedule  PT.  Panhandle  indicates  that  it 


would  transport  the  gas  from  Colorado, 
Illinos,  Kansas,  Louisiana,  offshore 
Louisiana,  Michigan,  Ohio,  Oklahoma, 
Texas,  offshore  Texas,  and  Canada,  and 
delivered  the  gas  to  PPG  in  Illinois. 
Panhandle  further  indicates  that  it 
would  transport  10,000  Dth  on  an 
average  day  and  3,650,000  Dth  annually. 

Panhandle  also  proposes  to  construct 
and  operate  two  taps  and  appurtenant 
facilities  on  PPG's  property  in  Mt  Zion 
in  order  to  delivery  PPG's  gas 
Panhandle  states  that  PPG  would 
reimburse  Panhandle  for  the  estimated 
$345,700  construction  cost  of  these 
proposed  facilities. 

Comment  date:  November  18, 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

4.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No8.  CP91-3228-000.  CP91-322&-000, 
CP91-323O-00OJ 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation.  P.O.  Box  1396, 
Houston,  Texas  77251,  (Applicant)  filed 
in  the  above-referenced  dockets  prior 


notice  requests  pursuant  to  SS  157.205 
and  284.223  of  the  Commission's 
Regtilations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP88-328-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  R\e 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  18, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

I     *  These  prior  notice  requests  are  not 
consolidated. 


Appendix 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual  Dtfi 

Receipt »  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket 
Start  up  dais 

CP91 -3228-000 
(9-30-91) 

CP91-3229-000 
(9-30-91) 

CP9 1-3230-000 
(9-30-91) 

Bishop  Plpe6r>e 
Corporation  (Shipper). 

MC  Oi)  Company 
(Sh^jper). 

Sopenor  Natural  Gas 
Corporaton  (Sf^jper) 

500.000 

100,000 

36.500.000 

1.000 

850 

310.250 

150,000 

150,000 

54.750,000 

OTX.  OLA.  Varioos  pts 
onshore. 

OTX,  OLA,  Various  pts 
onstK>re. 

OTX,  OLA,  Various  pts 
onshore. 

LA.  TX. 

LA.  TX 

7-19-91,  IT, 
Interruptible. 

e-8-91,  rr, 

Interruptible. 

6-20-91,  IT, 
Intern  iptihie. 

ST91-10283.   • 
8-1-91. 

ST91-10287. 
8-9-91. 

ST91-10281. 

»-i-ei. 

'  Offst)ore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


5.  Colorado  Interstate  Gas  Company 
[Docket  No.  CP91-3220-^X)0) 

Take  notice  that  on  September  30, 
1991,  Colorado  Interstate  Gas  Company 
(GIG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP91-3220-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  for 
authorization  to  increase  the  General 
Daily  entitlement  (GDE)  and  General 
Service  Entitlement  (GSE)  for  Citizens 
Utility  Company  (Citizens),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Citizens  purchases  gas 
from  GIG  under  CIG's  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Rate  Schedules 
P-1  and  EX-1.  GIG  proposes  to  increase 
Citizen's  GDE  from  1,000  Mcf  to  3.200 


Mcf  and  the  GSE  from  132,500  Mcf  to 
315,000  Mcf.  It  is  further  stated  that  CIG 
has  a  firm  transportation  agreement 
with  Citizens  and  will  reduce 
transportation  service  by  a 
corresponding  volume  to  the  increase  in 
sales  service. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

6.  Tninkline  Gas  Company 

(Docket  No8.  CP91-3221-000,  CP91-3222-00a 
CP91-3223-000,  CP91 -3224-000,  CP91-3225- 
000,  CP91-3226-000J 

Take  notice  that  on  September  30. 
1991,  Trunkline  Gas  Company 
(Trunkline),  P.O.  Box  1642,  Houston. 
Texas  77251-1642.  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-586-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 


*  These  prior  notice  requests  are  not 
consolidated. 
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Trunkline  and  is  summarized  in  the 
attached  appendix. 


Comment  date:  November  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Appendix 


Docket  No.  (date  filed) 


CP91-3221-000 
(9-30-91) 

CP91 -3222-000 
(9-30-91) 

CP91 -3223-000 
(9-30-91) 

CP91 -3224-000 
(9-30-91) 

CP91 -3225-000 
(9-30-91) 

CP91 -3226-000 
(9-30-91) 


Shipper  name  (type) 


TXQ  Gas  Marketing  Co. 
(Marketer). 

Centran  Corporation 
(Marketer). 

CMS  Gas  Marketing  Co. 
(Marketer). 

Arcadian  Corporation 
(End-User). 

Neste  Oy  (Marketer) 


Unicorp  Energy,  Inc. 
(Marketer). 


Peak  day, 
average  day, 
annual  Met 


100,000 

100,000 

36,500,000 

50,000 

50,000 

18.500,000 

76,000 

75,000 

27,375,000 

100,000 

100,000 

36,500,000 

50,000 

50,000 

16,250.000 

200.000 

200.000 

73,000.000 


Receipt  points 


Various.. 


Various.. 


Various.. 


Various.. 


Various.. 


Various.. 


Delivary  points 


LA.. 


LA.. 


LA.. 


IN.. 


IN.. 


Contract  date,  rata 

achedute.  servica 

typ« 


PT,  Intenviptible 
PT,  Interruptible 
PT.  Interruptible 
PT,  Interruptible 
PT,  Irttonuptbte 
PT,  IntamjptibI* 


Related  docket, 
stall  up  data 


ST91-10062-000, 
6-2-91. 

ST91-10027-O00. 
6-2-91. 

ST91-10061-000, 
8-10-91. 

ST91-10O31-000. 
8-3-«1. 

ST91-1002»-000. 
6-6-81. 

ST91-10032-000. 
6-2-91. 


7.  Florida  Gas  Transmission  Company, 
Columbia  Gas  Transmission 
Corporation,  and  Columbia  Gas 
Transmission  Corporation 

[Docket  N08.  CP91-3232-000.  CP91-3234-000. 
CP91-3235-000] 

Take  notice  that  Florida  Gas 
Transmission  Company,  14(X)  Smith 
Street.  P.O.  Box  1188,  Houston,  Texas 
77251-1188,  and  Columbia  Gas 
Transmission  Corporation,  17(X) 
MacCorkle  Avenue,  S.E..  Charleston, 
West  Virginia  25314,  (Applicants)  filed 
in  the  above-referenced  dockets  prior 


notice  requests  pursuant  to  S  S  157.205 
and  284.223  of  the  Commission's 
Regulations  imder  the  Natiu'al  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP8&-555-000  and  Docket  No.  CP86- 
240-0(X},  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 


*  Ttiese  prior  notice  requettB  arc  not 
consolidated. 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  $  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  simunarized  in  the 
attached  appendix. 

Comment  date:  November  18, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Appendix 

■ 

Oocket  No.  (date  filed) 

Shipper  nanr»  (type) 

Peak  day, 

average  day, 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  data,  rata 
schedule,  servica 

type 

start  up  data 

0*91-3232-000,  ST91- 

10464 

(9-39-91) 
CP91 -3234-000 

(9-30-91) 

CP91 -3235-000 

Lake  Apopka  Natural 
Gas  District  (Shipper). 

SJR  Resources.  Ina 
(Mari(eter). 

Bekjen&  Blake 
Corporatkxi  (Marketer). 

(•) 

100,000 

80,000 

36,500,000 

500 

400 

182.500 

LA 

OH,  WV.  KY.  PA.  NY 

PA 

FL 

OH „. 

PA 

4-1-91 

FTS-1,  Firm 

7-1-91,  rrs 

IntarruptUe. 

7-18-91,  ITS, 
Intemjptible. 

9-1-91. 

ST91-9e57,  7-19- 
91. 

ST91-8e56,  7-22- 

(9-30-91) 

91. 

1 

PIWMl 

piwmN 

Pai 
Am 
Am 

Ik  Day 

3.066 
1.396 

Bio.iia 

3.066 

wage  Day ... 

1,432 

Tual  BaM 

. 

522.827 

8.  National  Fuel  Gas  Supply  Corporation 

[Docket  No.  CP91-3211-000] 

Take  notice  that  on  September  27, 
1991,  National  Fuel  Gas  Supply 
Corporation  (National],  10  Lafayette 


Square.  Buffalo,  New  York  14203.  filed  in 
Docket  No.  CP91-3211-000  an 
application  pursuant  to  sections  7(b) 
and  (c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  an  increase  in 


storage  capacity  at  two  of  its 
underground  natural  gas  storage  fields 
and  authorizing  the  replacement  and 
abandonment  of  certain  storage 
compressors,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
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the  Commission  and  open  to  public 
inspection. 

National  proposes  to  increase  the 
storage  capacity  at  its  storage  fields 
located  at  Holland,  New  York  and 
Bennington,  New  York  by  increasing  the 
pressure  under  which  gas  is  stored  in 
those  fields  in  phases  over  a  Five-year 
period.  The  maximum  allowable 
operating  pressure  of  the  Holland  field 
would  be  increased  from  800  psig  to 
1.380  psig.  and  the  maximum  allowable 
operating  pressure  of  the  Bennington 
field  would  be  increased  from  700  psig 
to  1,060  psig,  it  is  stated.  National  also 
proposes  to  drill  several  observation 
wells  in  each  field  to  nionitor  the  effects 
of  the  increased  storage  pressure. 
National  also  proposes  to  construct  and 
operate  1440  compressor  horsepower  at 
its  Porterville,  New  York,  compressor 
station  to  replace  four  40  years  old  200 
horsepower  compressor  units.  National 
states  that  the  additional  compressor 
horsepower  would  be  required  to  inject 
gas  into  the  storage  fields  at  the  higher 
pressure.  Natural  further  states  that  the 
reservoir  pressure  would  be  gradually 
increased  over  a  five  year  period  to  the 
new  maximum  pressure.  National 
estimates  the  total  cost  of  the  project  to 
be  $11,755,550.  National  proposes  to 
finance  this  project  with  internally 
generated  funds  and/or  interim  short- 
term  bank  loans. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  persons 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 


without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  91-24424  Field  10-9-91:  8:45  am] 

BtUJNO  CODE  6717-01-11 


(Docket  Nos.  TQ92- 
0001 


1-20-000  A  TM92-3-20- 


Algonquin  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

October  3. 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  October  1, 1991.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  October  1, 1991 

2  Rev  Sheet  No.  63 

Proposed  to  be  effective  November  1, 1991 

7  Rev  Sheet  No.  21 
7  Rev  Sheet  No.  22 

3  Rev  Sheet  No.  25 
7  Rev  Sheet  No.  28 
7  Rev  Sheet  No.  27 
7  Rev  Sheet  No.  28 
e  Rev  Sheet  No.  29 


Algonquin  states  that  the  instant  filing 
is  an  out  of  cycle  revision  of  its 
Quarterly  Purchased  Gas  Adjustment 
("PGA")  filed  on  August  14, 1991  in 
Docket  No.  TQ91-7-20-000.  In  that 
docket.  Algonquin  filed  tariff  sheets 
comprising  its  quarterly  PGA  to  become 
effective  September  1, 1991.  Algonquin 
states  that  several  events  have  occurred 
in  the  interim  to  make  this  out  of  cycle 
filing  necessary.  The  first  of  these  is  that 
National  Fuel  Gas  Supply  Corporation 
filed  its  Quarterly  PGA  on  August  30, 
1991,  to  be  effective  October  1. 1991  in 
Docket  Nos.  TQ91-1-16-000  and  TM92- 
1-16-000,  raising  its  commodity  rate 
from  $1.4793  per  MMBtu  to  $2.7280  per 
MMBtu.  Texas  Eastern  Transmission 
Corporation  ('Texas  Eastern")  filed  its 
Quarteriy  PGA  in  Docket  No.  TQ92-1- 
17-000  on  October  1. 1991  to  be  effective 
November  1. 1991.  raising  its  CD-I 
commodity  rate  from  $2.4727  to  2.6676. 

Algonquin  also  states  that  substantial 
increases  in  projected  spot  market 
prices  for  October  and  November  make 
Texas  Eastern's  CD-I  gas  preferable  to 
spot  purchases.  As  a  result,  both  the 
volume  mix  and  the  projected  costs   ' 
underlying  Algonquin's  currently 
effective  Quarterly  PGA  need  to  be 
revised. 

Algonquin  states  that  this  filing  also 
tracks  the  change  in  the  1991  Annual 
Charge  Adjustment  ("ACA")  from  all  of 
Algonquin's  suppliers. 

Algonquin  states  that  the  proposed 
effective  date  for  the  revised  Rate 
Schedule  ATAP  is  October  1. 1991.  The 
proposed  effective  date  for  the  revised 
sales  tariff  sheets  listed  above  is 
November  1. 1991. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  10. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 


II 


Federal  Register  /  Vol.  56.  No.  197  /  Thursday.  October  10.  1991  /  Notices 


51207 


inspection  in  the  Public  Reference 

Room. 

LoU  D.  Caaiiall. 

Secretary. 

(FR  Doc.  91-24416  PQed  10-«-ei;  8:45  am] 

MUWa  COK  •717-4MI 

[Docktt  No.  RP91-227-000] 

ANR  PIpeHne  Co.;  Propoeed  Change* 
in  FERC  Gas  Tariff 

October  3, 1991. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR"),  on  September  30, 
1991  tendered  for  filing  as  part  of 
Original  Volume  No.  1  of  its  FERC  GAS 
Tariff,  six  copies  each  of  the  following 
tariff  sheet 

Forty-Seventh  Revised  Sheet  No.  18 

ANR  States  that  the  above  referenced 
tariff  sheet  is  being  filed  to  implement  a 
requested  limited  waiver  of  Section  15 
of  ANR"8  FERC  Gas  Tariff,  Original 
Volume  No.  1  and  the  applicable 
provisions  of  the  Commission's 
Regulations,  to  place  into  effect  a  Sales 
Demand  Conversion  Surcharge 
("Conversion  Surcharge")  relative  to  a 
partial  conversion  on  Viking  Gas 
Transmission  Company  ("Viking"),  one 
of  ANR's  interstate  pipeline  suppliers. 
The  Conversion  Surcharge  is  designed 
to  recover  from  ANR's  firm  sales 
customers,  via  its  Purchased  Gas 
Adjustment  mechanism,  transportation 
reservation  charges  that  ANR  will  incur 
relative  to  its  conversion  from  sales  to 
firm  transportation  service  on  Viking. 
ANR  has  requested  that  the  Commission 
accept  the  tendered  tariff  sheet  to 
become  effective  November  1, 1991. 

ANR  states  that  each  of  its  Volume 
No.  1  customers  and  interested  State 
Commissions  have  been  apprised  of  this 
filing  via  U.S.  Mail. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  N.  Capitol  Street,  NE.. 
Washington,  DC  20426  by  October  10, 
1991,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lob  D.  Cashell. 
Secretary. 
(FR  Doc  91-24410  Filed  10-9-91:  &45  am] 

MLLMQ  COOK  •717-«Mi 


[Docket  Na  RP»2-4-«00] 

ANR  WpeWne  Co.;  Proposed  Clwnget 
m  FERC  Gas  Tariff 

October  3, 1991. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR").  on  October  1, 1991 
tendered  for  filing  as  part  of  its  Original 
Volume  Nos.  1, 1-A.  2  and  3  of  its  FERC 
Gas  Tariff,  six  copies  the  tariff  sheets  as 
Usted  in  Appendix  A  attached  to  the 
fUing. 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  pursuant  to 
Section  2.104  of  the  Commission's 
Regulations  to  implement  partial 
recovery  of  approximately  $5.1  million 
of  additional  buyout  buydown  costs, 
part  by  a  fixed  monthly  charge 
applicable  to  ANR's  sales  customers 
and  part  by  a  volumetric  buyout 
buydown  surcharge  of  $0.0006  per  dth 
applicable  to  all  throughput.  In 
particular,  this  filing  is  being  made 
pursuant  to  Article  II  of  the  Stipulation 
and  Agreement  filed  by  ANR  on 
February  12, 1991  in  Docket  Nos.  RP91- 
33-000  and  RP91-35-0Oa  as  approved  by 
the  Commission  on  March  1, 1991.  ANR 
has  requested  that  the  Commission 
accept  the  tendered  tariff  sheets  to 
become  effective  November  1, 1991. 
ANR  states  that  it  intends  to  commence 
billing  of  the  proposed  fixed  monthly 
charges  and  volumetric  surcharge  in 
December,  1991  for  November,  1991 
business. 

ANR  states  that  all  of  its  Volume  Nos. 
1, 1-A,  2  and  3  customers  and  interested 
State  Commissions  have  been  apprised 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  N.  Capitol  Street,  NE., 
Washington,  DC  20426  by  October  10, 
1991,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Loia  D.  CasheD. 
Secretary. 

[FR  Doc  91-24411  Filed  10-9-91;  6:45  am] 

■lUJNO  CODE  STU-OI-M 


[Docket  No.  T092-1-O-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  3, 1991. 

Take  notice  that  on  September  28, 
1991  Carnegie  Natural  Gas  Company 
("Carnegie")  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Twenty-Firtt  Revised  Sheef  No.  8 
Twenty-First  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to 
S  154.306  of  the  Commission's 
regulations  and  the  Commission's  Order 
Nos.  463  and  483-A,  it  it  proposing  an 
Out-of-Cycle  PGA  to  reflect  significant 
rate  changes  in  the  cost  of  spot  gas 
supphes  available  on  and  after  October 
1, 1901.  The  revised  rates  are  proposed 
to  become  effective  October  1, 1991,  and 
reflect  a  $0.0650  per  Dth  increase  in  the 
commodity  component  of  Carnegie's 
sales  rates  under  Rate  Schedules  LVWS, 
LVIS,  and  CDS,  as  compared  to 
Carnegie's  last  fully-supported  PGA 
filing  in  Docket  Nos.  TA91-1-63-001,  et 
al. 

Carnegie  states  that  copies  of  its  fihng 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.214.  385.211.  All 
such  protests  should  be  filed  on  or 
before  October  10, 1991.  Protests  %vill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
Lois  D.  CasheD, 
Secretary. 
[FR  Doc  91-24408  Filed  10-9-91;  8:45  am] 

MUMQ  COOC  (TU-OMt 


[Docket  No.  RP92-7-000] 

CNQ  Transmlssfon  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  8,1991. 

Take  notice  that  CNG  Transmission 
Corporation  (CNG)  on  October  1, 1991. 
tendered  for  filing  as  part  of  it*  FERC 
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Gas  Tariff,  First  Revised  Volume  No.  1. 
the  following  tariff  sheets,  with  a 
proposed  effective  date  of  November  1, 
1991: 

Thirteenth  Revised  Sheet  No.  31 
Alternate  Thirteenth  Revised  Sheet  No.  31 
Seventh  Revised  Sheet  No.  32 
Eighth  Revised  Sheet  No.  34 
Alternate  Eighth  Revised  Sheet  No.  34 
Fifth  Revised  Sheet  No.  35 
Fourth  Revised  Sheet  No.  38 

CNG  states  that  the  purpose  of  this 
filing  is  to  enable  CNG  to  recover  75 
percent  of  $526,433  in  take-or-pay  costs 
paid  to  its  producer  suppliers,  consistent 
with  CNG's  Settlement  in  Docket  No. 
RP88-217,  et  al,  as  approved  by  the 
Commission  order  on  October  6, 1989. 

CNG  states  that  copies  of  the  filing 
were  served  on  CNG  customers  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  10. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-24407  Filed  10-9-91;  8:45  am] 

BtLUNQ  CODE  t717-01-« 


(Docket  No.  TQ92-1-21-000  A  TM92-4-21- 
000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  4, 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia] 
on  October  1, 1991.  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  to  be  effective  November  1, 1991. 

Fourth  Revised  Eleventh  Revised  Sheet  No. 

26 
Third  Revised  Sheet  No.  26.1 
Fourth  Revised  Eleventh  Revised  Sheet  No. 

26A 
Third  Revised  Sheet  No.  26A.1 
Fourth  Revised  Eleventh  Revised  Sheet  No. 

26B 
Second  Revised  Sheet  No.  26B.t 
Fourth  Revised  Tenth  Revised  Sheet  No.  26C 
Fourth  Revised  First  Revised  Sheet  No.  26D 


Twelfth  Revised  Sheet  No.  163 

Columbia  states  that  the  sales  rates 
set  forth  on  Third  Revised  Sheet  No.  26.1 
reflect  an  overall  decrease  of  39.23  cents 
per  Dth  in  the  commodity  rate  and  a 
decrease  of  $.060  per  Dth  in  the  demand 
rate.  In  addition,  the  transportation  rates 
set  forth  on  Fourth  Revised  Tenth 
Revised  Sheet  No.  26C  reflect  a  decrease 
in  the  Fuel  Charge  component  of  1.07 
cents  per  Dth. 

The  purpose  of  the  subject  tariff 
sheets  is  to  reflect  the  following: 

(1)  A  Current  Purchased  Gas  Cost 
Adjustment  Applicable  to  sales  Rate 
Schedules; 

(2)  A  continuation  of  certain 
surcharges  which  were  accepted  by  the 
Commission  to  be  effective  through 
April  30, 1992; 

(3)  A  Transportation  Fuel  Charge 
Adjustment;  and 

(4)  Transportation  Cost  Recovery 
Adjustment. 

Columbia  states  that  copies  of  the 
filing  were  served  on  Columbia's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street.  NE.,  Washington,  DC  20426,  in 
accordance  with  Rule  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  October  11, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-24419  Filed  10-9-91;  8:45  am) 

nUJNG  CODE  C717-01-M 


[Docket  No.  RP92-3-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  3, 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  October  1. 1991.  tendered  for  filing 
proposed  changes  to  the  tariff  sheets  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1  and  Original  Volume  No.  2 
listed  on  Appendix  1  attached  to  the 
filing,  with  a  proposed  effective  date  of 
November  1. 1991. 


Columbia  requests  that  the 
Commission  suspend  the  tariff  sheets  for 
the  maximum  statutory  period  of  five 
months  and  provide  an  effective  date  of 
April  1. 1992.  Columbia  requests  the 
maximum  suspension  in  order  for  the 
filing  to  comply  with  the  moratorium  on 
rate  design  and  other  changes  establish 
in  the  July  29. 1989  Stipulation  and 
Agreement  approved  by  the  Commission 
on  October  19, 1989,  in  Columbia's 
Docket  No.  RP86-16&-000. 

Columbia  states  that  the  instant 
section  4(e)  rate  filing  implements 
certain  cost  classification,  cost 
allocation  and  rate  design  changes 
based  upon  the  overall  cost  of  service, 
throughput  and  demand  determinants 
filed  in  Docket  No.  RP91-161-000. 
including  a  straight  fixed  variable  (SFV) 
rate  design  and  a  market-based 
intemiptible  transportation  service  (ITS) 
rate  during  the  winter. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-24400  Filed  10-9-91;  8:45  am] 

MLUNO  CODE  <717-01-ll 


(Docket  No.  RP92-2-000] 

Columbia  Gulf  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  3. 1991. 

Take  notice  that  on  October  1, 1991. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing 
revised  changes  to  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1,  with  a 
proposed  effective  date  of  November  1. 
1991;  however,  Columbia  Gulf  has 
requested  that  the  Commission  suspend 
this  tariff  sheet  for  the  maximum 
statutory  period  of  five  (5)  months  and 
provide  for  an  effective  date  of  April  1. 
1992.  The  proposed  tariff  sheet  is 
identified  as  Second  Revised  Fourth 
Revised  Sheet  No.  021. 


Columbia  Gulf  states  that  the  purpose 
of  the  filing  is  to  implement  a  straight 
fixed-variable  rate  design  based  upon 
the  overall  cost  of  service,  adjusted  for 
gas  cost  in  Columbia  Gas  Transmission 
Corporation's  filing  in  Docket  No.  TQ92- 
1-21  filed  on  October  1, 1991,  throughput 
and  demand  determinants  filed  in 
Docket  No.  RP91-160-000,  including 
interruptible  transportation  service  (ITS) 
rates  based  upon  a  one  hundred  percent 
(100%)  load  factor  of  the  first 
transportation  service  (FTS)  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street.  NE..  Washington.  DC  20426,  in 
accordance  with  S§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia  Gulfs  filing  are  on  file  with 
the  Commission  and  are  available  for 
pubhc  inspection. 
Lois  D.  Cathell, 
Secretary. 
[FR  Doc.  91-24401  Filed  lO-ft-fll:  8:45  am] 

BtLUNQ  C00€  e717-01-M 


(Docket  Na  RP92-5-000] 

El  Paso  Natural  Gas  Co.;  Rate  Change 
Filing 

October  3, 1991. 

Take  notice  that  on  October  1, 1991.  El 
Paso  Natural  Gas  Company  ("El  Paso") 
gave  notice,  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  part  154  of  the 
Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act, 
of  an  adjustment  to  the  weighted 
average  cost  of  gas  ("WACOG")  rate  for 
gas  service  rendered  to  sales  customers 
served  by  El  Paso's  interstate  gas 
transmission  system  under  rate 
schedules  affected  by  the  WACOG  price 
option.  El  Paso  is  tendering  for  filing  and 
acceptance  certain  tariff  sheets  to 
become  effective  November  1, 1991. 

El  Paso  states  that  it  has  tendered 
certain  tariff  sheets,  which  reflect  a  net 
increase  of  $0.2311  per  dth  for  gas 
purchased  at  mainline  receipt  points 
($0.2432  per  dth  for  gas  purchased  at  city 
gate  delivery  points)  in  the  WACOG 
rate  above  such  rate  placed  in  effect  on 
September  1. 1991  at  Docket  No.  RP8&- 


44-000,  et  al.  The  change  in  the  WACOG 
rate  attributable  to  the  instant 
adjustment  for  which  notice  is  given 
herein  is  applicable  to  the  WACOG 
pricing  option  under  Rate  Schedules 
ABD-S.  X-1,  ABD-1  and  PA-1 
contained  in  El  Paso's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and  to 
those  special  rate  schedules  in  El  Paso's 
Third  Revised  Volume  No.  2  and 
Original  Volume  No.  2A  Tariffs,  which 
provide  for  rates  that  are  keyed  to  and 
identical  with  the  rate  in  effect  from 
time  to  time  under  a  designated  rate 
schedule  contained  in  said  Second 
Revised  Volume  No.  1  Tariff 

El  Paso  respectfully  requested  that  the 
tendered  tariff  sheets  be  accepted  and 
permitted  to  become  effective  on 
November  1, 1991.  which  is  thirty  (30) 
days  after  the  date  of  filing. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  interstate  pipeline 
system  transportation  and  sales 
customers  of  El  Paso  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  S§  385.214 
and  385.211  of  the  Conmiission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24422  Filed  10-0-91;  8:45  am] 

BILLING  CODE  S717-01-M 


(Docket  No.  TQ92-1-34-000] 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  4. 1991. 

Take  notice  that  Florida  Gas 
Transmission  Company  (FGT)  on 
October  1, 1991,  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets  to  be  effective 
November  1. 1991: 

Fourth  Revised  Twentieth  Revised  Sheet  No. 

8 
Second  Revised  Sheet  No.  22 
Third  Revised  Sheet  No.  223 
Second  Revised  Sheet  No.  224 


Third  Revised  Sheet  No.  225 
Third  Revised  Sheet  No.  228 
Fourth  Revised  Sheet  No.  227 
Third  Revised  Sheet  No.  228 
Third  Revised  Sheet  No.  229 
Third  Revised  Sheet  No.  230 
Second  Revised  Sheet  No.  231 
Fourth  Revised  Sheet  No.  232 

FGT  states  that  Fourth  Revised 
Twentieth  Revised  Sheet  No.  6  is  being 
filed  in  accordance  with  S  154.308  of  the 
Commission's  Regulations  and  pursuant 
to  Section  15  of  FGTs  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  to  reflect 
an  increase  in  FGTs  jurisdictional  rates 
due  to  an  increase  in  its  average  cost  of 
gas  purchased  from  that  reflected  in  its 
Out-of-Cycle  PGA  filing,  Docket  No. 
TQ91-6-34-000,  effective  September  1, 
1991.  FGT  also  states  that  the  remaining 
tariff  sheets  are  being  filed  to  update  its 
Index  of  Entitlements. 

FGT  states  that  copies  of  the  filing 
were  mailed  to  all  customers  served 
imder  the  rate  schedule  affected  by  the 
filing  and  interested  state  commission. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24420  Filed  10-9-91:  8:45  am) 

BILUNQ  COOe  •717-01-M 


(Docket  No.  TO92-2-4-000] 

Granite  State  Gas  Transmission,  Inc^ 
Proposed  Changes  in  Rates 

October  3, 1991. 

Take  notice  that  on  September  30, 
1991,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State).  300  Friberg 
Parkway,  Westborough,  Massachusetts 
01581-5039,  tendered  for  filing  with  the 
Commission  Seventh  Revised  Sixth 
Revised  Sheet  No.  21  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
containing  changes  in  rates  for 
effectiveness  on  October  1, 1991. 

According  to  Granite  State,  it  filed  its 
regular  quarterly  purchased  gas  cost 
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adjustment  on  September  5, 1991, 
reflecting  projected  gas  costs  and  sales 
for  the  fourth  quarter  of  1991.  (Docket 
Nos.  TQ92-1-4-000  and  TM91-1-4-000) 
In  that  filing.  Granite  State  further 
states,  it  projected  purchasing 
approximately  70  percent  of  the  gas  for 
its  system  supply  in  the  spot  market  at  a 
cost  of  $1.74  per  dth.  In  the  interim  since 
the  regular  quarterly  filing,  it  is  stated 
that  the  cost  of  its  spot  market 
purchases  has  risen  to  $2.15  per  dth,  an 
increase  of  $0.41  per  dth.  According  to 
Granite  State,  the  revised  rates  in  the 
instant  filing  are  based  on  the  same 
level  of  proiected  purchases  from  the 
same  suppliers  and  the  same  level  of 
projected  sales  as  in  the  regular 
quarterly  filing;  the  only  change  from  the 
prior  filing  is  in  the  projected  costs  for 
spot  market  sales  during  the  fourth 
quarter  of  1991. 

It  is  stated  that  the  proposed  rate 
changes  are  applicable  to  Granite 
State's  jurisdictional  services  rendered 
to  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc.  Granite  State 
further  states  that  copies  of  its  filings 
were  served  upon  its  customers  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  385.214J.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  91-24417  Filed  10-9-91;  8;45  am] 

BILUNQ  COOE  S717-OY-4i 


[Docket  No.  RP92-1-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Octobers,  1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern)  on  October  1, 
1991,  tendered  for  filing  as  part  of  its 


FERC  Gas  Tariff  the  revised  tariff  sheets 
listed  on  appendix  A  attached  to  the 
filing,  with  a  proposed  effective  date  of 
November  1, 1991. 

Northern  states  that  the  filing  includes 
1)  adjustments  to  Northern's  rates  to 
provide  for  a  rate  decrease,  and  2)  other 
proposed  tariff  modifications. 

Northern  states  that  the  primary 
reason  for  the  filing  of  the  revised  tariff 
sheets  is  to  adjust  Northern's  rates  for 
its  sales,  transportation,  deferred 
delivery,  and  gathering  services. 

Northern  states  that  copies  of  the 
filing  have  been  served  on  each 
customer  and  interested  state 
commissions  in  accordance  with  the 
Commission's  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
pfbtestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Loia  D.  Cashell. 
Secretary. 
(FR  Doc.  91-24404  Filed  10-9-91;  8:45  am] 

BtLUNQ  COOE  e717-01-M 

[Docket  No.  TQ92-2-59-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  4. 1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  September 
30, 1991  tendered  for  filing  changes  in  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  (Volume  No.  1  Tariff)  and  Original 
Volume  No.  2  (Volume  No.  2  Tariff). 

Northern  is  filing  the  revised  tariff 
sheets  to  adjust  its  Base  Average  Cas 
Purchase  Cost  in  accordance  with  the 
Quarterly  PGA  filing  requirements 
codified  by  the  Commission's  Order 
Nos.  483  and  483-A.  The  instant  filing 
reflects  a  Base  Average  Gas  Purchase 
Cost  of  $1.8863  per  MMBtu  to  be 
effective  October  1  through  December 
31, 1991. 

Northern  states  that  copies  of  the 
filing  were  served  on  Northern's 
jurisdictional  customers  and  interested 
rate  commission. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc  91-24421  Filed  10-9-91;  &45  am] 

BILUfM)  CODE  6717-01-M 


[Docket  No.  RP91-226-000] 

Northwest  Alaskan  Pipeline  Co.;  Tariff 
Changes 

October  3, 1991. 

Take  notice  that  on  September  27. 
1991.  Northwest  Alaskan  Pipeline 
Company  (Northwest  Alaskan), 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff  Original 
Volume  No.  2  with  a  proposed  effective 
date  of  November  1, 1991: 

Third  Revised  Sheet  No.  114C 
Third  Revised  Sheet  No.  1140 
Fifth  Revised  Sheet  No.  123 
Fourth  Revised  Sheet  No.  173 
Second  Revised  Sheet  No.  173A 
Substitute  Fifth  Revised  Sheet  No.  186A 

Northwest  Alaskan  states  that  it  is 
submitting  these  sheets  to  reflect  change 
in  the  commodity  charges  for  Canadian 
gas  purchased  by  Northwest  Alaskan 
from  Pan-Alberta  Gas  Ltd.  (Pan-Alberta) 
and  resold  to  Northern  Natural  Gas 
Company  (Northern)  under  Rate 
Schedule  X-1. 

Northwest  Alaskan  states  that  a  copy 
of  the  filing  is  being  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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proiestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-24403  Filed  10-9-91;  8:45  am] 

WLUNO  COM  (Tir-OI-M 

[Docket  No.  TO92-1-86-O00] 

Pacific  Gas  Transmission  Co.;  Change 
In  Saies  Rates  Pursuant  to  Purciiased 
Gas  Adjustment 

October  4. 1991. 

Take  notice  that  on  October  1. 1991, 
Pacific  Gas  Transmission  Company 
(PGT)  submitted  for  filing  pursuant  to 
part  154  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  a  proposed  change  in  rates 
applicable  to  service  rendered  under 
Rate  Schedule  PL-1,  affected  by  and 
subject  to  Paragraph  21,  "Purchased  Gas 
Cost  Adjustment"  (PGA),  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
Such  rates  are  proposed  to  become 
effective  November  1. 1991. 

PGT  states  that  copies  of  the  filing 
were  served  on  PGTs  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Loia  D.  Cashell, 
Secretary. 

[FR  Doc.  91-24423  Filed  10-8-91;  8:45  am] 
MLUNO  cooi  trir-oi-M 


[Docket  No.  RP91-225-000] 

Pan-Alberta  Gas  (U^.)  Inc^  Tariff 
Changes 

October  3. 1991. 

Taken  notice  that  on  September  27, 
1991,  Pan-Alberta  Gas  (U.S.)  Inc.  (PAG- 


US),  tendered  for  filing  in  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2  with  a  proposed 
effective  date  of  November  1, 1991: 

First  Revised  Sheet  No.  100 
First  Revised  Sheet  No.  110 
First  Revised  Sheet  No.  117 
Original  Sheet  No.  117A 
First  Revised  Sheet  No.  118 

PAG-US  states  that  it  is  submitting 
these  sheets  to  reflect  changes  in  the 
commodity  rate  and  volume  obligations 
for  Canadian  gas  purchased  from  PAG- 
US  by  Northern  Natural  Gas  Company 
(Northern)  pursuant  to  PAG-US  Rate 
Schedule  X-1,  as  part  of  the  Alaska 
Natural  Gas  Transportation  System 
(ANGTS)  prebuild  project. 

PAG-US  states  that  copies  of  the 
niing  is  being  served  on  Northern. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  10. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24402  Filed  10^9-91;  8:45  am] 

MLUNO  CODE  (Tir-OI-H 


[Docket  No.  RP91-230-000] 

South  Georgia  Natural  Gas  Co^ 
Proposed  Changes  In  FERC  Qaa  Tariff 

October  3, 1991. 

Take  notice  that  on  September  30. 
1991,  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  the  following  additional  sheet  to 
its  FERC  Gas  Tariff  with  a  proposed 
elective  date  of  September  30, 1991: 

Original  Sheet  No.  4D 

South  Georgia  states  that  the 
proposed  tariff  sheet  is  being  flled  to 
implement  a  proposal  for  the 
disposition,  through  deferred  direct 
billing  and  offsetting  refund  crediting,  of 
that  portion  of  south  Georgia's  deferred 
account  balance  in  Account  No.  191 
attributable  to  unrecovered  gas  costs  for 
the  period  March  1, 1990  through 
December  31, 1990  which  were  caused 


by  the  retroactive  restatement  of  its 
base  tariff  rates  for  that  period  pursuant 
to  a  Commission  order  dated  July  16, 
1990  in  Docket  No.  RP89-225,  et  ol 

South  Georgia  states  that  copies  of  the 
filing  were  mailed  to  all  of  South 
Georgia's  jurisdictional  purchasers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  nUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24405  Filed  lO-B-91;  8:45  am] 

WUJNQ  CODE  (TIT-OI-II 


[Docket  No.  RP92-6-0001 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  3. 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  October  1, 1991  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
each  of  the  tariff  sheets  listed  in 
appendix  A  of  the  filing. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  update  Texas  Eastern's 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  to  reflect  new  levels  of  service  for 
some  of  Texas  Eastern's  customers 
under  Rate  Schedule  CD-I  and  to  reflect 
changes  in  the  currently  effective 
Monthly  Inventory  Determinants  due  to 
the  1992  leap  year. 

Texas  Eastern  states  that  the 
proposed  effective  date  of  the  tariff 
sheets  listed  on  appendix  A  is 
November  1, 1991. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers  and 
interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
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DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  die  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  10. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  O.  Cashell. 
Secretary. 

[FR  Doc.  91-24412  Filed  10-»-ei;  8:45  am] 
BtUJNQ  cooc  mr-oi-M 

[Docket  Na  TQ92-2-17-000  and  001] 

Texas  Eastern  Transmission  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

October  3. 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  October  1, 1991  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  tariff  sheets  listed  on  appendix  A 
of  the  filing. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  November  1. 
1991. 

Texas  Eastern  states  that  the  tariff 
sheets  are  being  filed  pursuant  to 
section  23,  Purchased  Gas  Cost 
Adjustment  contained  in  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff.  This  filing 
constitutes  Texas  Eastern's  regular 
quarterly  PGA  filing  to  be  effective 
November  1. 1991  pursuant  to  18  CFR 
154.308.  In  compUance  widi  §  154.308 
(b)(2)  of  the  Commission's  Regulations, 
a  report  containing  detailed 
computations  for  the  derivation  of  the 
current  adjustment  to  be  appUed  to 
Texas  Eastern's  effective  rates  is 
enclosed  in  the  format  as  prescribed  by 
FERC  Form  No.  542-PGA  (Revised)  and 
FERC's  Notice  of  Criteria  for  Accepting 
Electronic  PGA  Filings  dated  April  12. 
1991. 

Texas  Eastern  states  that  the  filing 
contains  a  primary  and  an  alternate 
PGA  proposal.  The  primary  proposal 
includes  the  cost  of  gas  purchased  from 
Equitrans,  Inc.  under  Rate  Schedule  PLS 
for  which  certification  will  be  pending 
before  the  Commission.  The  alternate 
proposal  does  not  include  gas  from 
Equitrans,  Inc. 

Texas  Eastern  states  that  the  PGA 
changes  proposed  in  this  primary  filing 
include  a  Demand  current  adjustment  of 
$0.062/ddi  and  a  Commodity  current 


adjustment  of  $0.1949/dth  based  upon 
the  change  in  Texas  Eastern's  projected 
quarterly  cost  of  purchased  gas  from 
Texas  Eastern's  August  1, 1991  quarterly 
filing  in  Docket  No.  TQ91-4-17. 

The  PGA  changes  proposed  in  the 
alternative  PGA  proposal  include  a 
Demand  current  adjustment  of  $(0,216)/ 
dth  and  a  Commodity  current 
adjustment  of  $0.2002/dth  based  upon 
the  change  in  Texas  Eastern's  projected 
quarterly  cost  of  purchased  gas  from 
Texas  Eastern's  August  1, 1991  quarterly 
filing  in  Docket  No.  TQ91-4-17.  The  sole 
change  in  the  alternate  PGA  proposal 
from  the  primary  proposal  is  the 
elimination  of  the  gas  from  Equitrans, 
Inc  and  the  replacement  with  gas  from 
other  supply  sources. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all 
Authorized  Purchasers  of  Natiu-al  Gas 
from  Texas  Eastern  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  of  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-24418  Filed  10-9-81;  8:45  am] 
BiixJNO  cooc  Kn-<n-m 


[Docket  No.  RP92-8-000] 

Transwestem  Pipeline  Co.  Proposed 
Changes  in  FERC  Gas  Tariff 

October  3, 1991. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
October  2, 1991,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1, 1991: 

90th  Revised  Sheet  No.  5 
Original  Sheet  No.  5D(v) 
2nd  Revised  Sheet  No.  5E(iii) 
53rd  Revised  Sheet  No.  6 
16th  Revised  Sheet  No.  37 
10th  Revised  Sheet  No.  89 


Original  Sheet  No.  8SA 
10th  Revised  Sheet  No.  90 

Transwestem  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  to 
modify  its  take-or-pay,  buy-out  and  buy- 
down  mechanism  (TCR  mechanism)  in 
order  to  recover  certain  take-or-pay, 
buy-out,  buy-down,  and  contract 
reformation  costs  (Transition  Costs) 
which  amounts  it  paid  subsequent  to  the 
implementation  date  of  its  Gas 
Inventory  Charge  (GIC),  October  1, 1989, 
and  which  do  not  qualify  under  the 
Litigation  Exception  provision  of  its 
tariff. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nordi  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  widi  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  10. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room, 
Lola  D.  Cashell, 
Secretary. 

[FR  Doc  91-24409  Filed  10-9-91;  8:45  am] 
BNxmo  cooc  (Tir-oi-M 


[Docket  Na  TO92-1-52-000  &  TM92-1-52- 
001,TQ92-1-52-001] 

Western  Gas  Interstate  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  3, 1991. 

Take  notice  that  on  October  1. 1991, 
Westem  Gas  Interstate  Company 
("Westem"),  pursuant  to  Section  4  of  the 
Natural  Gas  Act  the  Commission's 
regulations  thereunder  and  Westem's 
FERC  Gas  Tariff,  tendered  for  filing 
proposed  changes  to  its  FERC  Gas 
Tariff,  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  "Tariff.  Second 
Revised  Volume  No.  1.  The  proposed 
effective  date  for  the  tariff  sheet  is 
November  1, 1991. 

Westem  states  that  its  filing  proposes 
changes  to  its  rates  in  accordance  with 
the  terms  of  the  Purchased  Gas 
Adjustment  Clause  of  its  FERC  Gas 
Tariff  and  to  its  ACA  Charge. 
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Western  further  states  that  the 
proposed  changes  provide  for  (1)  An 
increase  in  the  cost  of  purchased  gas 
under  its  Rate  Schedule  CD-N  of 
$.483812  per  MMBtu;  and  (2)  an  increase 
in  the  cost  of  purchased  gas  under  its 
Rate  Schedule  CD-S  of  $.22287  per 
MMBtu. 

Western  states  that  its  filing  reflects 
an  Annual  Charge  Adjustment  of  $.0024. 

Finally,  Western  states  that  copies  of 
the  filing  were  served  upon  Western's 
customers  and  interested  state 
regulatory  commissions. 

Any  povon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Conmiission.  825  NorUi 
Capitol  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  {  385.211  and 
385.214  of  the  Conmiission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  10. 1991.  Protests  will  l>e 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CiwheU. 
Secretary. 

[FR  Doc  91-24413  Filed  lO-fr-Ol;  &45  am] 
BIUJNQ  COM  trir-oi-M 


[Docket  Nos.  TO92-1-43-000  and  TM92-2- 
43-000] 

Wllliamt  Natural  Gat  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  3. 1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG)  on  September  30. 
1991  tendered  for  filing  Fifth  Revised 
Third  Revised  Sheet  Nos.  6,  6A.  and  9  to 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

WNG  states  that  pursuant  to  the 
Purchased  Gas  Adjustment  in  Article  18 
of  its  FERC  Gas  Tariff,  it  proposes  a  net 
reduction  of  $.0987  per  Dth  as  measured 
against  its  quarterly  PGA  filing  in 
Docket  No.  TQ91-5-43  which  became 
efiective  August  1. 1991.  and  increases 
in  transportation  fuel  rates  and  in 
gathering  fuel  rates  resulting  from  an 
increase  in  purchase  costs  to  be 
effective  November  1. 1991. 

WNG  states  that  pursuant  to  Article 
26  of  its  FERC  Gas  Tariff,  the  above 
referenced  tariff  sheets  reflect  a  revised 
TOP  Volumetric  Surcharge  for  the 
period  November  1, 1991  through 
January  31, 1992  of  $.0395  per  Dth. 


WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N.E..  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  10, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  v^ll  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoU  D.  Cashell. 
Secretary. 
[FR  Doc.  91-24414  Filed  10-9-91;  8:45  am] 

MLUNO  CODE  (Tir-OI-M 


(Docket  No.  TQ92-1-49-000] 

WUUston  Basin  Interstate  Pipeline  Co, 
Compliance  Filing 

October  3. 1991. 

Take  notice  that  on  September  30. 
1991.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  200. 
304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501,  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff  the 
following  revised  tariff  sheets: 

First  Revised  Volume  No.  1 

Fourth  Revised  Thirty-fourth  Revised  Sheet 
No.  10 

Original  Volume  No.  1-A 

Fourth  Revised  Twenty-seventh  Revised 

Sheet  No.  11 
Fourth  Revised  Thirty-third  Revised  Sheet 

No.  12 
Second  Revised  Sixteenth  Revised  Sheet  No. 

97A 

Original  Volume  No.  1-B 

Fourth  Revised  Twenty-second  Revised  Sheet 

No.  10 
Fourth  Revised  Twenty-second  Revised  Sheet 

No.  11 

Original  Volume  No.  2 

Fourth  Revised  Thirty-fifth  Revised  Sheet  No. 

10 
Fourth  Revised  Twenty-eighth  Revised  Sheet 

No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  November  1, 1991. 

Williston  Basin  states  that  Fourth 
Revised  Thirty-fourth  Revised  Sheet  No. 
10  (First  Revised  Volume  No.  1)  and 


Fourth  Revised  Thirty-fifth  Revised 
Sheet  No.  10  (Original  Volume  No.  2) 
reflect  an  increase  in  the  Current  Gas 
Cost  Adjustment  applicable  to  Rate 
Schedules  G-1.  SGS-1,  E-1  and  X-1  of 
2.273  cents  per  dkt  as  compared  to  that 
contained  in  the  Company's  May  31. 
1991  PGA  filing  in  Docket  No.  TA91-1- 
49-000.  which  became  effective  August 
1.1991. 

Williston  Basin  also  states  that  Fourth 
Revised  Twenty-seventh  Revised  Sheet 
No.  11  and  Fourth  Revised  Thirty-third 
Revised  Sheet  No.  12  (Original  Volume 
No.  1-A)  and  Fourth  Revised  Thirty-fifth 
Revised  Sheet  No.  10  and  Fourth 
Revised  Twenty-eighth  Revised  Sheet 
No.  IIB  (Original  Volume  No.  2).  reflect 
a  revised  fuel  used  and  lost  and 
unaccounted  for  gas  percentage  of 
3.101%  applicable  to  certain 
transportation  rate  schedules. 

Williston  Basin  further  states  that 
Fourth  Revised  Twenty-seventh  Revised 
Sheet  No.  11.  Fourth  Revised  Thirty- 
third  Revised  Sheet  No.  12  and  Second 
Revised  Sixteenth  Revised  Sheet  No. 
97A  (Original  Volume  No.  1-A),  Fourth 
Revised  Twenty-second  Revised  Sheet 
Nos.  10  and  11  (Original  Volume  No.  1- 
B).  Fourth  Revised  Thirty-fifth  Revised 
Sheet  No.  10  and  Fourth  Revised 
Twenty-eighth  Revised  Sheet  No.  IIB 
(Original  Volume  No.  2)  reflect  an 
increase  of  1.180  cents  per  dkt  in  the  fuel 
reimbursement  charge  component  of  the 
Company's  relevant  transportation  rates 
as  compared  to  that  contained  in  the 
Company's  May  31, 1991  filing  in  Docket 
No.  TA91-1-49-000.  Such  increase  in  the 
fuel  reimbursement  charge  is  a  result  of 
the  changes  in  Williston  Basin's  average 
cost  of  purchased  gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  la  1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lots  D.  Cashell, 
Secretary 
[FR  Doc  91-24415  FUed  10-0-91;  &45  am] 
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Office  of  Energy  Research 

University  Research  Instrumentation 
Program  1992;  Program  Solicitation 
Announcement 

agency:  Office  of  Energy  Research; 
Department  of  Energy. 
ACTION:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  the 
University  Research  Instrumentation 
(URI)  Program  solicitation,  and  to  inform 
potential  applicants  of  the  closing  date 
and  location  for  transmittal  of 
applications  for  awards  under  this 
program.  This  program  provides  grants 
to  selected  colleges  and  universities  so 
that  they  can  purchase  advanced 
equipment  which  will  enhance  their 
capability  to  conduct  energy  research. 
The  catalog  number  is  81.077  (Catalog  of 
Federal  Domestic  Assistance), 
University  Research  Instnmientation 
Program. 

DATES:  Applications  may  be  delivered 
by  hand,  U.S.  First  Class  Mail,  or 
express  mail  and  must  be  received  by 
the  Idaho  Field  Office  no  later  than  4 
p.m.,  local  prevailing  time,  Monday. 
December  9, 1991. 
ADDRESSES:  To  be  eligible,  the 
application  must  be  received  by  the  U.S. 
Department  of  Energy,  Idaho  Field 
Office,  Contracts  Management  Division, 
785  DOE  Place,  Idaho  Falls.  ID  83402. 
ATTN:  Mrs.  Linda  Hallum. 
FOR  FURTHER  TECHNICAL  INFORMATION: 
Copies  of  the  Program  Solicitation  may 
be  obtained  from  Mr.  Michael  L.  Wolfe. 
Program  Manager,  Office  of  University 
and  Science  Education,  ER-80.  Office  of 
Energy  Research,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
Washington,  DC  20585,  (202)  586-5462. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  University  Research 
Instrumentation  Program  is  to  assist 
university  and  college  scientists  in 
strengthening  their  capabilities  to 
conduct  long-range  research  in  specific 
energy  research  and  development  areas 
of  direct  interest  to  DOE  through  the 
acquisition  of  specialized  research 
instrumentation.  This  program  is 
consistent  with,  and  part  of,  a 
government-wide  effort  to  increase  the 
availability  of  advanced  research 
instrumentation  in  universities  and 
colleges.  For  FY  1992,  the  appropriation 
recommended  in  the  conference  report 
for  the  Energy  and  Water  Development 
appropriations  Bill  is  $4,998  million. 
DOE  invites  all  qualified  colleges  and 
universities  to  write  for  a  copy  of  its 
University  Research  Instrumentation 
Program  solicitation,  DOE-ER-0184/7, 


Notice  of  Program  Announcement 
Number  DE-PS05-92ER79054.  Selection 
for  award  under  this  solicitation  is 
subject  to  the  availability  of  funds. 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  included  in  the 
program  solitation. 

In  FY  1992  applications  will  only  be 
accepted  in  the  designated  principal 
research  areas.  The  URI  program's  funds 
will  be  concerned  primarily  with  capital 
equipment  costing  $100,000  or  more 
needed  for  on-campus  research  in  one  of 
five  specific  energy  research  areas 
(listed  below  in  alphabetical  order).  In 
order  to  indicate  the  potential  breadth  of 
the  research  in  each  area,  a  number  of 
examples  of  related  research  topics  are 
given.  Within  each  topic  area  no 
preference  is  given  to  any  of  the 
examples. 

A.  Biological  and  Environmental 
Research 

;.  Health  Effects  and  Life  Sciences. 
Research  on  the  cellular  and  molecular 
effects  of  radiation  and  energy  related 
chemicals  to  provide  data  needed  to 
predict  long-term  health  effects  and 
research  that  provides  fundamental 
information  on  the  macromolecular 
structure  and  function  of  living  systems. 

a.  Improved  and  innovative  methods 
for  detecting  and  quantitating  DNA 
damage  and  repair; 

b.  Improved  quantitation  of  the  health 
and  environmental  effects  of  radon 
exposure; 

c.  More  efficient  and  cost  effective 
approaches  to  mapping  and  sequencing 
the  human  genome; 

d.  High  resolution  analysis  of  the 
structiire  and  function  of  biological 
macromolecules. 

2.  Environmental  Processes  and 
Effects:  a.  Subsurface  microbiology  and 
factors  affecting  mobilization  and 
immobilization  of  chemicals  in  soils  and 
ground  water  systems,  including  new 
technologies  to  characterize  microbes 
and  the  groundwater  systems  within 
which  they  grow;  b.  determination  of  the 
movement  and  fate  of  carbon,  nutrients, 
and  contaminants  introduced  along  the 
ocean  margins;  c.  development  of 
fundamental  integrated  ecological 
studies  in  terrestrial  systems  that  will 
contribute  to  understanding  response 
functions  of  global  and  regional  research 
activities. 

3.  Atmospheric  and  Climate  Research: 
a.  Measure  and  control  systems  for 
experimental  research  on  the  biological 
effects  of  CO3  and  climate  variables; 
instrumentation  to  produce  and  measure 
trace  materials  (e.g..  Cu  isotope)  for 
real-time  studies  of  carbon  fixation  and 
metabolism  within  plants;  b.  ground 


based  remote  sensing  instruments  such 
as:  Radio  Acoustical  Sounder  (RASS) 
for  temperature  profiles,  Differential 
Absorption  Lidar  (DIAL)  and  Raman 
Lidars  for  water  vapor  profiles,  Doppler 
Wind  Systems  and  High  Resolution 
Interferometers  Sounder  (HIS)  for  solar 
and  infrared  spectral  measurements, 
and  other  remote  sensing  instrument 
technology  capable  of  identify  and 
profiling  specific  atmospheric 
constituents  including  aerosols. 

B.  Chemical  Sciences 

Equipment  needs  to  augment  research 
in  specific  areas  of  the  Chemical 
Sciences  include  fundamental  studies 
related  to  chemical  reactivity, 
transformations  and  conversion.  Studies 
of  the  chemistry  of  fossil  resources, 
particularly  the  characterization  and 
transformation  of  coal,  are  critical  to 
new  or  existing  concepts  of  energy 
production  and  storage. 

1.  Chemical  Sciences:  a.  Dynamics 
and  kinetics  of  high-temperature 
chemical  reactions,  reaction 
mechanisms  of  complex  hydrocarbons, 
and  hazardous  byproducts;  b.  surface 
chemistry  studies  including  the 
chemistry  of  adsorbates,  surface 
compositions,  and  studies  of  molecules 
at  the  solid-gas  interface;  c.  organic  and 
organometallic  molecules  used  in 
separation  processes,  including  solvent 
extraction;  d.  correlation  effects  which 
accompany  multielectron  transfer  and 
excitation  in  laser-assisted  atomic  ion 
collisions,  atomic  processes  in  intense 
magnetic  and  electric  fields. 

2.  Coal  Reaction  Chemistry,  a. 
Fundamental  understanding  of  the 
chemistry  and  kinetics  of  coal  mineral 
matter.  Composition,  formation,  and 
transformation  of  ash  in  coal  utilization 
processes.  Removal  and  separation  of 
mineral  matter  from  process  streams 
Post  process  reactivity  and  transport  of 
ash  components. 

b.  Fundamental  research  of  the 
chemistry,  kinetics,  and  mechanisms  of 
catalytic  reactions  of  coal  and  coal  char. 
Use  of  catalysts  to  control  product 
slates,  remove  pollutants,  upgrade 
products,  and  reduce  the  severity  of 
reactions.  Fundamental  studies  of  the 
chemistry  of  coprocessing  (coal/ 
petroleum)  reactions.  Investigation  of 
the  structure  reactivity,  function,  and 
role  of  supported  metal  complexes  to  the 
catalytic  mechanisms 

c.  Research  on  advance  fuel  cell 
concepts,  including  reactants. 
electrolytes,  catalysts/enzymes  and 
useful  coproducts. 

d.  Fundamental  research  on  reactions 
to  product  products  and  by  products 
from  coal  and  coal  chan  the  separation 
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and  production  of  hydrogen  is  of 
particular  interest, 

e.  Fundamental  research  of 
biochemical  reactions  of  coal  and  coal 
derived  products.  Use  of  aerobic  or 
anaerobic  organisms  to  convert  coal  to 
useful  products  or  to  separate  and 
remove  contaminants.  Methods  and 
techniques  to  speed  the  rates  of 
biological  reactions.  Studies  of 
biological  reactions  under  different 
conditions  of  temperature,  pressure  and 
concentrations;  the  use  of  enzymes  and 
biocatalysts  to  enhance  coal  conversion. 
The  use  of  biological  methods  to  remove 
heteroatoms  and  their  compounds. 
Development  of  sensors  to  monitor 
biological  reactions,  products  and 
contaminants. 

3.  High  Temperature  Phenomena 
Related  to  Fossil  Energy,  a. 
Fundamental  research  on  the  influence 
of  high  temperature  (>1000  Deg  F)  on 
the  chemistry  and  kinetics  of  coal 
utilization  and  conversion  processes. 
Studies  of  the  formation  and 
vaporization  of  alkalies  and 
determination  of  their  state  at  specific 
gasifier  and  combustor  conditions  of 
temperature  and  pressure.  Research  on 
the  high  temperature  effects  of  fluidity, 
sintering,  coalescence  and  reactions  of 
the  coal  mineral  matter,  variations 
between  gas  and  particle  temperatures 
in  a  coal  gasifier  due  to  heats  of 
reaction,  decomposition,  vaporization, 
and  sublimation. 

b.  Hot  Gas  Cleanup.  Innovative 
techniques  and  novel  concepts  to 
remove  particulates/poUutants  at  high 
temperature  and  pressures;  techniques 
to  measure  the  concentration  of 
pollutants  and  to  control  flow  at  these 
temperatures. 

c.  Fundamental  research  on  the  high 
temperature  reactions  relevant  to  coal- 
based  magnetohydrodynamics  (MHD); 
gas  phase  chemistry,  slag  chemistry, 
mobility  of  conductive  species  in  liquid 
slag,  and  boundary  layers  in  the  nozzle, 
channel,  and  diffuser  of  an  MHD 
system. 

C.  High  Energy  Physics  University 
Infrastructure 

Experimental  Particle  Physics: 
Experiments  to  elucidate  the  origins  and 
nature  of  matter  and  of  the  natural 
forces  that  have  forged  our  physical 
universe.  The  program  will  support 
improvement  in  the  university 
infrastructure  in  tooling  and  fabrication 
capabilities,  mechanical  design, 
electronic  design,  testing,  and 
fabrication.  The  infrastructure 
improvements  are  for  university 
programs  which  participate  in  the 
development  and  construction  of 


detectors  for  experiments  in  particle 
physics. 

Preference  will  be  given  to 
applications  for  equipment  useful  to  the 
following  fields  of  high  energy  physics 
research.  Examples  of  equipment  items 
or  systems  suitable  for  applications 
include:  a.  Computer-aided  mechanical 
design  systems  modern  computer 
controlled  machinery,  precision  laser 
cutting  machinery,  precision  automated 
measuring  machines,  clean  room 
facilities;  b.  computer-aided  electronics 
design  and  fabrication,  printed  circuit 
board  fabrication  facilities,  advanced 
high  speed  oscilloscopes  and  electronic 
testing  hardware;  c.  mechanical, 
chemical  and  optical  facilities  for  the 
development  of  new  particle  detector 
media;  d.  silicon  chip  binding 
equipment;  e.  beta-ray  scanners  for 
detector  development. 

D.  Materials  Sciences 

Equipment,  apparatus, 
instrumentation  and  facilities  for 
controlled  synthesis  and  processing  of 
advanced  materials  including  structural 
ceramics;  structural  ceramic  matrix 
composites;  polymers;  photovoltaic 
semiconductors;  structural  Intermetallic 
compounds;  ceramic,  polymeric,  and 
intermetallic  superconductors;  magnetic 
materials;  surfaces  of  controlled 
microstructure  and  microchemlstry;  and 
adhesive  bonds  or  welds  between  either 
similar  or  dissimilar  kinds  of  materials. 

1.  Synthesis  of  controlled  ceramic 
fiber,  whisker,  or  powder  of  micron  or 
submicron  dimensions  with  reduced  and 
controlled  levels  of  impurity  and  foreign 
particulate  contamination  and  in 
compliance  with  relevant  health, 
environment,  and  safety  concerns. 

2.  Reaction  processes  for  the 
production  of  research  laboratory 
quantities  of  controlled  composition  and 
purity  materials  with  appropriate 
concern  for  the  control  of  reaction 
temperature,  pressure,  and  chemical 
environment. 

3.  Hydrothermal  and  other  forms  of 
pressure-assisted  reaction  synthesis, 
biomimetic  reactions,  atomic  vapor 
resonant  ionization  processes  (to 
achieve  very  high  purity), 
electrochemical  synthesis,  polymer 
synthesis,  colloidal  synthesis,  ceramic 
precursor  synthesis,  cluster,  and 
nanophase  synthesis. 

4.  Various  "assisted"  vapor  reaction 
and  deposition  processes  such  a^  MBE, 
MOCVD,  sputtering,  etc.,  and  including 
laser,  plasma,  microwave,  particle 
beam,  photon  or  other  methods  that  may 
promote  synthesis  or  process  reactions 
that  would  not  otherwise  occur,  or 
permit  reactions  to  occar  at  lower 
temperatures. 


5.  Processing  issues  including 
processing  material  in  bulk  form  With 
the  objective  of  achieving  a 
microstructure  that  gives  desired 
properties  in  the  bulk  form.  Subtopics 
that  are  included  are  high  pressure 
(-GPa  regime]  reaction,  self-propagating 
and  self-organizing  synthesis  of 
consolidated  products,  hot  isostatic 
pressing,  and  various  "assisted"  forms 
of  consolidation  including,  but  not 
necessarily  limited  to,  RF,  microwave, 
plasma,  and  various  static  and/or 
dynamic  applied  fields  that  are  capable 
of  achieving  the  densiHcation  of 
composite  or  multiphasic  ensembles,  or 
lowering  the  reacting  temperature  and 
time  required  to  achieve  full 
densification,  and  of  providing  preferred 
orientation  of  non-isotropic  bulk 
materials. 

6.  Other  appropriate  topics  include 
sheet  metal  fabrication  and  forming 
under  multiaxial  deforming  forces, 
cross-linking  and  surface  modiHcation 
fabrication  routes  in  polymers,  welding 
and  joining  of  both  similar  as  well  as  ' 
dissimilar  materials  (e.g..  joining  a  metal 
to  ceramic),  and  near-net-shape  forming 
and  shaping  processes. 

E.  Mechanistic  Plant  and  Microbial 
Research 

1.  Basic  Plant  Sciences:  Research 
devoted  to  understanding  the 
fundamental  cellular  and  molecular 
mechanisms  of  plant  conversion  of  solar 
energy  into  chemical  energy.  This  would 
include  studies  on  growth  and 
development,  as  well  as  other 
physiological  processes  that  determine 
plant  productivity  as  renewable 
resources  (biomass). 

2.  Fermentation  Microbiology,  a. 
examination  of  the  various  basic 
biochemical  processes  involved  in  the 
broad  spectrum  of  metabolic,  both 
anaerobic  and  aerobic,  transformations 
carried  out  by  nonmedical 
microorganisms;  b.  research  on  the 
physiology,  biochemistry  and  molecular 
biology  of  both  monocultures  and 
complex  consortia;  c.  organisms 
occupying  unique,  exotic  niches  with  the 
potential  to  be  exploited  in  future 
energy-related  biotechnologies. 

While  the  equipment  requested  may 
be  equally  suitable  and  may  be  used  for 
research  on  other  energy-related  topics, 
the  need  for  the  instrument(8)  must  be 
justiRed  (and  the  application  will  be 
reviewed)  in  terms  of  its  value  and 
ability  to  enhance  the  institution's 
capabilities  in  the  principal  designated 
energy-related  research  area  specified 
on  the  cover  sheet.  The  instrument's 
utility  in  advancing  other  areas  of 
scientific  or  technical  research  is  of 
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peripheral  interest  during  the 
application's  review  procedure. 

Participation  in  the  URI  Program  is 
hmited  to  U.S.  universities  and  colleges 
that  currently  have  active,  ongoing  DOE- 
funded  research  support  (including 
subcontracts]  totalling  at  least  $150,000 
in  value  in  the  speciHc  area  for  which 
the  equipment  is  requested  during  the 
past  two  fiscal  years  (October  1, 1989  to 
September  30, 1991). 

DOE  is  establishing  this  limitation  to 
ensure  that  the  instrumentation  acquired 
with  these  grants  will  significantly 
expand  the  research  capability  of 
institutions  which  have  already 
demonstrated  the  capability  to  perform 
long-range  energy  research.  The  Office 
of  University  and  Science  Education 
believes  that  restricting  eligibility  to 
institutions  which  have  performed 
$150,000  of  DOE  supported  research 
over  a  two-year  period  will  limit 
eligibility  in  this  grant  program  to  those 
institutions  which,  because  of  their 
existing  commitment  to  energy  research, 
are  best  able  to  incorporate  advanced 
instrumentation  into  their  research 
programs.  Special  consideration  will  be 
given  to  Historically  Black  Colleges  and 
Universities  (HBCUs)  and  other 
traditional  minority  institutions  which 
meet  the  institutional  eligibility  criteria, 
and  have  significant  research 
capabilities  in  the  selected  research 
area.  DOE  will  consider  only  requests 
for  larger  instnunents,  costing  about 
$100,000  or  more,  which  are  required  to 
advance  research  in  the  designated 
research  area.  Smaller  research 
instruments  (less  than  $100,000  each) 
will  not  be  eligible  for  consideration  in 
this  program.  General  purpose 
computing  equipment  is  also  not  eligible 
under  this  program.  However, 
laboratory  computers  and  associated 
peripherals  dedicated  for  use  directly 
with  the  instrument(s)  requested  (or  for 
use  with  existing  research  instrument(8) 
in  the  selected  area  may  be  considered. 
Computer  equipment  for  theoretical 
research  will  be  eligible  under  this 
program,  but  will  be  given  secondary 
consideration  relative  to 
instrumentation  for  experimental 
research. 

For  more  detailed  background 
information  about  the  URI  sohcitation, 
please  refer  to  the  following  related 
docimients:  (1)  DOE  request  for  public 
comment  on  the  URI  program,  June  7. 
1983  (48  FR  26328-26331),  (2)  October  18. 
1983.  DOE  changes  to  the  program  (48 
FR  48277-48281):  and  (3)  December  15. 
1983,  DOE  program  solicitation 
announcement  (48  FR  55774-55775).  The 
authority  for  the  University  Research 
Instrumentation  Program  is  contained  in 


section  31  (a)  and  (b)  of  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2051)  and 
section  209  of  the  Department  of  EJnergy 
Organization  Act  (42  U.S.C.  7139). 

Issued  in  Washington,  DC  on  October  7, 
1991. 

D.D.  Mayhew, 

Deputy  Director,  Office  of  Management, 
Office  of  Energy  Research. 
[FR  Doc.  91-24488  Filed  10-9-«l:  8:45  am] 

WUMQ  COOC  MSO-OI-M 


Office  of  Fossil  Energy 

Meetings;  Amendment;  Invitation  for 
Public  Views  and  Comn>ents  on  the 
Conduct  of  the  1992  Clean  Coal 
Technology  Solicitation 

AQENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Amendment  to  notice  of 
meetings;  Invitation  for  Public  Views 
and  Comments  on  the  Conduct  of  the 
1992  Clean  Coal  Technology 
Solicitation. 

summary:  On  September  23, 1991,  at  56 
FR  47953.  the  United  States  Department 
of  Energy,  Office  of  Fossil  Energy, 
published  in  the  Federal  Re^ster  a 
notice  of  meetings;  Invitation  for  Public 
Views  and  Comments  on  the  Conduct  of 
the  1992  Clean  Coal  Solicitation.  The 
present  notice  amends  that  notice  of 
Meetings  in  order  to  quote  more 
precisely  certain  statutory  language. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jean  L  Lerch,  Fossil  Energy,  FE-20  GTN, 
U.S.  Department  of  Energy,  Washington, 
DC  20585,  (301)  353-3965. 
SUPPLEMENTARY  INFORMATION: 
Introduction:  On  page  56  FR  47953  (right 
column,  paragraph  1),  the  text  should 
read: 

•  *  *  request  for  proposals  "*  *  * 
shall  be  issued  not  later  than  March  1, 

1992  *  *  *"  and  further,  that 

project  proposals  resulting  from  (Clean 
Coal  Technology]  solicitations  shall  be 
selected  not  later  than  eight  months 
after  the  date  of  the  general  request  for 
proposals." 

Ptoposed  Outline  for  the  Anticipated 
Solicitation:  On  page  56  FR  47954  (right 
column,  paragraph  2)  should  read: 

The  PON  will  be  consistent  with  the 
general  guidance  set  forth  in  the  Act, 
which  provides  among  other  things,  that 

funds  [for  Clean  Coal 

Technology]  in  this  or  any  other 
Appropriations  Act  shall  be  expended 
only  in  accordance  with  the  provisions 
governing  the  use  of  such  funds 
contained  under  (the  Department  of 
Energy)  head  in  this  or  any  other 
Appropriations  Act." 


Public  Law  No.  101^12. 
Linda  G.  Stunts, 

Acting  Assistant  Secretary,  Fossil  Energy. 
(FR  Doc.  91-Z4487  Filed  10-9-91;  8:45  am) 

BIUJNO  COOC  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRO  401»-9] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3051  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR] 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OPM)  for  review  and  conunent.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  November  12. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OfHce  of  Pesticides  and  Toxic 
Substances 

Title:  Pesticide  Product  Registration 
Maintenance  Fee  (EPA  ICR  No.:  1214.02; 
OMB  No.:  2070-0100).  This  is  an 
extension  of  the  expiration  date  of  a 
currently  approved  collection. 

Abstract:  The  1988  amendments  to  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA)  require 
pesticide  registrants  to  pay  an  annual 
fee  for  each  pesticide  registered  with 
EPA.  To  aid  in  the  collection  of  these 
fees,  EPA  will  send  a  maintenance  fee 
filing  form  (and  instructions)  to  each 
registrant.  The  registrants  must 
complete  this  form  and  retxim  it  to  the 
Agency. 

Burden  Statement:  The  burden  for  this 
collection  of  information  is  estimated  to 
average  0.96  hour  per  response.  This 
estimate  includes  the  time  needed  to 
review  instructions,  gather  the  data 
needed,  and  review  the  collection  of 
information. 

Respondents:  Pesticide  Product 
Registrants. 

Estimated  No:  of  Respondents:  2,224, 

Estimated  No.  of  Responses  per 
Respondent- 1. 
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Estimated  Total  Annual  Burden  on 
Respondents:  2.138  hours. 

Frquency  of  Collection:  Annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM  223Y),  401  M  Street.  SW.. 

Washington.  DC  20460. 
and 
Matthew  Mitchell,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street.  NW..  Washington.  DC 

20503. 

Dated:  October  4, 1991. 
Paul  Lapslay.  Director, 

Regulatory  Management  Division. 

[FR  Doc.  91-24489  Filed  10-9-91;  8:45  am] 

mUJNO  COOC  •S80-6»-M 


[FRL  4019-8] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  November  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Sandy  Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Hazardous  Waste  Generator 
Standards  (EPA  No.  820).  This  ICR  is  a 
renewal  of  an  approved  collection  (OMB 
No.  2050-0035). 

Abstract:  The  informational 
requirements  for  hazardous  waste 
generators  include  pre-transport 
(separate  for  large  and  small  quantity 
generators),  export,  and  recordkeeping 
requirements.  Pre-transport 
requirements  for  large  quantity 
generators  (LQGs)  include  documenting 
certain  personnel  information,  such  as 
job  description  and  training,  for 
positions  dealing  with  hazardous 
wastes;  preparing  and  maintaining 
contingency  plans;  complying  with 


emergency  reporting  requirements;  and 
recording  when  local  ^rehouses  decline 
to  become  more  familiar  with  the 
generator's  facility  and  its  waste.  Also. 
LQGs  using  tank  systems  for 
accumulating  hazardous  waste  may 
need  to  submit  to  one  or  more  of  the 
following:  a  no-free-liquids 
demonstration,  existing  tank  system 
assessments,  an  equivalent  containment 
exemption,  a  variance  from  secondary 
containment  requirements,  annual  leak 
tests  and  inspections,  an  exemption 
from  the  24-hour  leak  detection 
requirement,  new  tank  system 
assessments  and  certifications,  an 
exemption  from  the  24-hour  waste 
removal  requirement  release 
notifications  and  reports,  and  major 
repair  certifications.  Pre-transport 
requirements  for  small  quantity 
generators  (SQGs)  include  notification 
in  the  event  of  a  Bre.  explosion,  or  other 
release  threatening  human  health 
outside  the  facility  or  when  the 
generator  has  knowledge  that  a  spill  has 
reached  surface  water. 

Export  requirements  include: 
Providing  notification  of  intent  to  export 
hazardous  waste,  renotification  if 
conditions  are  altered,  fihng  an  annual 
report  summarizing  information  on  all 
wastes  exported,  filing  exception  reports 
where  ap'plicable,  maintaining  copies  of 
relevant  documents  for  a  period  of  three 
years,  and  under  certain  circumstances 
providing  additional  information,  as 
requested  by  the  receiving  country.  The 
Agency  uses  the  information  as  an 
enforcement  tool,  and  to  ensure  that  all 
hazardous  waste  generated  in  the 
United  States  is  managed  in  a  manner 
protective  of  human  health  and  the 
environment. 

All  generators  are  required  to  keep 
records  of  test  results,  waste  analyses, 
or  other  records  documenting  that  a 
waste  is  hazardous  for  at  least  three 
years. 

Burden  Statement-  The  estimated 
average  public  burden  per  response  for 
this  collection  is  about  16  hours  for  large 
quantity  generator  pre-transport 
requirements.  2  hours  for  small  quantity 
generator  pre-transport  requirements, 
and  4  hours  for  generator  export 
requirements.  This  estimate  includes  all 
aspects  of  the  information  collection. 
The  estimated  annual  recordkeeping 
burden  per  respondent  is  .10  hours. 

Respondents:  Hazardous  Waste 
Generators. 

Estimated  Number  of  Respondents: 
223,350. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  48,914  hours. 


Frequency  of  Collection:  Annually 
and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street  SW., 
Washington,  DC  20460, 
and 
Ron  Minsk,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725 17th  Street 
NW.,  Washington,  DC  20503. 

Dated:  October  4. 1991. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
[FR  Doc.  91-24490  Filed  10-©-ei;  8:45  amj 
■mjMO  cooc  IMC  so  M 


[OPT&-59916;  FRL  39M-5] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  4  such  PMN(s)  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

Y  91-236.  91-237.  October  8, 1991. 

Y  91-238.  October  13, 1991. 

Y  91-239.  October  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545.  401  M  St.,  SW.,  Washington,  DC. 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
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extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  maoufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NfE-G004  at  the 
above  address  between  8  ajn.  and  noon 
and  1  p.m.  and  4  p.m^  Monday  through 
Friday,  excluding  legal  holidays. 

V  91 -236 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polymer. 

Use/Production.  (S)  Polyether  for 
powder  coating.  Prod,  range: 
Confidential. 

Y  Ai-asr 

Manufacturer.  Confidential. 

Chemical  [C]  Vinyl  acrylic 
copolymer. 

Use/Production.  (G)  Binder  ingredient 
in  nonwoven  articles.  Prod,  range: 
Confidential. 

Y91-2M 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Polyvinyl  acetal. 

Use/Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  1,000-4,000  kg/yr. 

Y 91 -338 

Manufacturer.  Confidential 

Chemical.  (G)  Silicone/SBR 
copolymer. 

Use/Production.  (G)  Component  for 
release  agent.  Prod,  range:  Confidential 

Dated:  October  4. 1991. 
Steven  NewbuTg-Rinn. 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Sulutancea. 

[FR  Doc.  91-24492  Filed  10-9-01;  8:45  am] 
BaUNQCOOE  ssaft-so-f 


[OPTS-5991S;  FRL  3949-2] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicais  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufactxire  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Re^«ler  of 
November  11, 1964,  (49  FR  48066)  (40 


CFR  723J250),  EPA  published  a  rule 
which  granted  a  Umited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  30  such  PN4N(s)  and  provides 
a  summary  of  each. 
dates:  Close  of  review  periods: 

Y  91-201,  91-202,  91-203,     September 
5.1991. 

Y  91-207,    September  18, 1991. 

Y  91-208,  91-200,  91-210,  91-211,  91- 
212,     September  17, 1991. 

Y  91-213.     September  18, 1991. 

Y  91-215, 91-216,    September  28. 
1991. 

Y  91-217.    September  25, 1991. 

Y  91-218.     September  26. 1991. 

Y  91-219.  91-220.  91-221,  91-222.  91- 
223,  91-224.  91-225,  91-226,  91-227.  91- 
228.  91-229,     October  1, 1991. 

Y  91-231.    October  2. 1991. 

Y  91-23Z  91-233.     October  6, 1991. 

Y  91-234.     October  7. 1991. 

Y  91-235,     October  3. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St..  SW..  Washington,  DC. 
20460.  (202)  554-1404.  TDD  (202)  554- 
0551. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Y  91-901 

Manufacturer.  Eastman  Chemical 
Company 

Chemical.  (S)  1,4-benzenedicarboxylic 
acid,  dimethylester  and  1,2-ethanediol 
and  1,4-cyclohexanedimethanol  and 
ethanol.  2.2'-oxybis-. 

Use/Production.  (S)  Extrusion  blow 
molding.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  3,200  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  1.000  mg/kg 
species  (guinea  pig).  Eye  irritation:  slight 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit).  Skin  sensitization: 
negative  species  (guinea  pig). 

Y  91-aoa 

Manufacturer.  Eastman  Chemical 
Company 

Chemical.  (S)  1,4-benzenedicaiboxylic 
acid  and  1,2-ethanediol  and  1.4- 


cyclohexanedimethanol  and  ethanol, 
2,2'-oxybis-. 

Use/Production.  (S)  Extrusion  blow 
molding.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  3,200  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  1,000  mg/kg 
species  (guinea  pig).  Eye  irritation:  slight 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit).  Skin  sensitization: 
negative  species  (guinea  pig). 

Y  91-203 

Manufacturer.  Eastman  Chemical 
Company 

Chemical.  (S)  1,4-benzenedicarboxylic 
acid,  dimethylester.  polymer  with  1,4- 
cyclohexanedimethanol  and  carbonic 
acid,  polymer  with  4.4'-(l- 
methylethylidene)bis(phenol);  carbonic 
acid,  polymer  with  4,4'-(-l- 
methylehylidene)bi8(phenol). 

Use/Production.  (S)  Injection  molding 
plastic.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
ID50  >  12.8  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  10  ml /kg 
species  (guinea  pig).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 

pig)- 

Y  91-207 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y 91-209 

Importer.  Takeda  U.S.A.  Inc. 
Chemical.  (G)  Acrylates  copolymer. 
Use/Import.  (G)  Modifier  for  plastics. 
Import  range:  Confidential. 

Y 91-200 

Importer.  Takeda  U.S.A.,  Inc. 
Chemical.  (G)  Acrylates  copolymer. 
Use/Import  (G)  Modifier  for  plastics. 
Prod,  range:  Confidential. 

Y 91-210 

Importer.  Takeda  U.S.A.,  Inc. 

Chemical.  (G)  Butadiene  and 
acrylates  copolymer. 

Use/Import.  (G)  Modifier  for  plastics. 
Prod,  range:  Confidential 

Y 91-211 

Importer.  Takeda  U.S.A.,  Inc. 
Chemical  (G)  Acrylates  copolymer. 
Use/Import  (G)  Modifier  for  plastics. 
Prod,  range:  Qmfidential. 

V 91-212 

Importer.  Takeda  U.SA^  Inc. 
Chemical  (G)  Acrylates  copolymer. 
Use/Import  (G)  Modifier  for  plastics. 
Import  range:  ConfidentiaL 
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v»i-ai3 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin-modifled 
phenolic  resin. 

Use /Production.  (G)  Modifier  for 
plastics.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Eye 
irritation:  slight  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

Y91-31S 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer, 
ammonia  salt. 

Use/Production.  (S)  Component  of 
solid  film  prelube.  Prod,  range:  6.100- 
40,900  kg/yr. 

Y  91-216 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer, 
amine  salt. 

Use/Production.  (S)  Component  of 
solid  film  prelube.  Prod,  range:  6,100- 
40,900  kg/yr. 

Y  9i-ai7    1 1 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer, 
mixed  ammonia  amine  salt. 

Use/Production.  (S)  Component  of 
solid  film  prelube.  Prod,  range:  6,100- 
40,900  kg/yr. 

y«i-ai« 

Manufacturer.  Confidential. 
Chemical.  (G)  Olin  copolymer. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

Y  91-219      1 

Manufacturer  Confidential. 

Chemical.  (G)  Poly-alpha-alkene. 

Use/Production.  (G)  Pipeline  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  dermal  toxicity: 
LX>50  >  8  g/kg  species  (rabbit). 
Inhalation  toxicity:  LC50  >  1.64  mg/1 
species  (rat).  Eye  irritation:  slight 
species  (rabbit).  Skin  irritation:  strong 
species  (rabbit). 

Y 91-220 

Manufacturer.  Rhone-Poulenc,  Inc. 

Chemical.  (G)  UV  curable  silicone 
resin. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

Y  91-221 

Manufacturer  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Y  91-222 

Manufacturer.  Confidential. 
Chemical.  (G)  Aqueous  acrylic 
polymer. 


Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

V 91-223 

Manufacturer.  Confidential. 

Chemical  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Y  91-224 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Y  91-22S 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Y  91-220 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Y  91-227 

Manufacturer.  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Y 91-220 

Manufacturer  Confidential. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Y  91-229 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic  aliphatic 
polyester. 

Use/Production.  (S)  Hot  melt 
adhesive.  Prod,  range:  Confidential 

V 91-231 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxylated  acrylic 
copolymer. 

Use/Production.  (G)  Pressure 
sensitive  adhesive.  Prod,  range: 
Confidential. 

V 91-232 

Manufacturer.  The  P.D.  George 
Company. 

Chemical.  (G)  Modified  polyestetr. 

Use/Production.  (S)  Wire  enamel. 
Prod,  range:  109,200  kg/yr. 

V 91-233 

Manufacturer.  C).  Osbom  Div.  of 
Suvar  Corporation. 


Chemical.  (G)  Coconut  based 
polyester. 

Use/Production.  (S)  Pigmented 
coatings.  Prod,  range:  Confidential. 

V  91-234 

Importer  Hi-Tech  Color,  Inc. 
Chemical.  (G)  Aliphatic  polyurethane. 
Use/Import.  (S)  Vehicle  of  paints  for 
car  interiors.  Import  range:  300-1,000  kg/ 

yr. 

V  91-23S 

Importer  Hi-Tech  Color,  Inc. 

Chemical.  (G)  Alkylsilicon 
copolymerized  aliphatic  polyurethane. 

Use/Import  (S)  Vehicle  of  paint  for 
car  interior.  Import  range:  1,000-3,000 
kg/yr. 

Dated:  October  4, 1991. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substancet. 

[FR  Doc.  91-24493  Filed  10-9-91;  8:45  am] 
MLUNQCooc  ssao-fio-r 


[OPTS-51771;  FRL  394»-3] 

Toxic  and  Hazardous  Substancas; 
Cartain  Chamicals  Pramanufactura 
Notlcaa 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  armounces  receipt 
of  78  such  PMNs  and  provides  a 
summary  of  each. 
DATtS:  Close  of  review  periods: 

P  91-1333,  91-1334,    November  18, 
1991. 

P  91-1335,  91-1336,  91-1337,  91-1338, 
91-1339.     November  19. 1991. 

P  91-1340,  91-1341,  91-1342,  91-1343, 
91-1344,  91-1345,     November  20, 1991. 

P  91-1346,    November  23, 1991. 

P  91-1347,  91-1348,  91-1349,  91-1350. 
91-1351,  91-1352,  91-1353,  91-1354.  91- 
1355,     November  24, 1991. 

P  91-1356,  91-1357.  91-1358,  91-1359, 
91-1360,  91-1361,  91-1362,  November 
25,1991. 

P  91-1363.     November  28, 1991. 

P  91-1365,  91-1366,  91-1367.  91-1388. 
91-1369,    November  27, 1991. 
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P  91-1370.  91-1371,  91-1372.  91-1373. 
91-1374.  91-1375  91-1376,    December  1, 
1991. 

P  91-1377,  91-1378,  91-1379,  91-1380. 
91-1381. 91-1382.    December  2, 1991. 

P  91-1383,  91-1384,  91-1385. 
December  3, 1991. 

P  91-1386,  91-1387,    December  4, 
1991. 

P  91-1388, 91-1389,    December  9, 
1991. 

P  91-1390.  91-1391.    December  8, 
1991. 

P  91-1392.    December  3. 1991. 

P  91-1393.  91-1394.    December  8, 
1991. 

P  91-1395.  91-1396.  91-1397.  91-1398, 
91-1399.  91-1400.    December  9. 1991. 

P  91-1401.  91-1402,  91-1403, 
December  10, 1991. 

P  91-1404.  91-1405,  91-1406, 
December  11, 1991. 

P  91-1407,  91-1408.  91-1409.  91-1410. 
91-1411,    December  14, 1991. 

Written  comments  by: 

P  91-1333,  91-1334,     October  19, 1991. 

P  91-1335.  91-1338,  91-1337,  91-1338, 
91-1339,    October  20, 1991. 

P  91-1340,  91-1341,  91-1342, 91-1343, 
91-1344.  91-1345.    October  21, 1991. 

P  91-1346.    October  24, 1991. 

P  91-1347,  91-1348,  91-1349,  91-1350, 
91-1351,  91-1352.  91-1353,  91-1354. 91- 
1355,     October  25, 1991. 

P  91-1356,  91-1357,  91-1358,  91-1359. 
91-1360.  91-1361,  91-1362,    October  26. 
1991. 

P  91-1363.     October  27. 1991. 

P  91-1365.  91-1366,  91-1367,  91-1388. 
91-1369,    October  28, 1991. 

P  91-1370,  91-1371,  91-1372,  91-1373, 
91-1374.  91-1375.  91-1376.    November  1, 
1991. 

P  91-1377,  91-1378.  91-1379,  91-1380. 
91-1381,  91-1382,    November  2, 1991. 

P  91-1383,  91-1384,  91-1385. 
November  3, 1991. 

P  91-1386, 91-1387,    November  4. 
1991. 

P  91-1388. 91-1389,    November  9, 
1991. 

P  91-1390,  91-1391,    November  8. 
1991. 

P  91-1392.    November  3. 1991. 

P  91-1393,  91-1394.    November  8, 
1991. 

P  91-1395,  91-1396,  91-1397,  91-1398, 
91-1399,  91-1400,    November  9. 1991. 

P  91-1401,  91-1402.  91-1403. 
November  10, 1991. 

P  91-1404.  91-1405,  91-1406. 
November  11, 1991. 

P  91-1407,  91-1408,  91-1409,  91-1410, 
91-1411,    November  14. 1991. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51771)"  and  the  specific 
PMN  number  should  be  sent  to: 


Document  Processing  Center  (TS-790). 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  401 M 
St..  SW.,  rm.  L-IOO.  Washington,  DC, 
20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW.,  Washington.  DC. 
20460  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

P 91-1333 

Importer.  Deep  South  Chemical.  Inc. 

Chemical.  (S)  Succinoglucan 
biopolymer. 

Use/Import  (S)  Aqueous  viscosifier 
for  oil  field  application.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Static  acute  toxicity: 
time  LC50  96H  >  1.000  mg/1  species 
(rainbow  trout).  Mutagenicity;  negative. 
Skin  sensitization:  positive  species 
(guinea  pig). 

P 91-1334 

Importer.  Confidential. 
Chemical.  (G)  Polyvinylsulfone. 
Use/Import.  (G)  Cement  additive. 
Import  range:  Confidential. 

P  91-1339 

Importer.  Confidential. 

Chemical.  (G)  Diester  of  aryl  acid  and 
alkyl  alcohol. 

Use/Import.  (G)  Lubricant  base  stock. 
Import  range:  Confidential 

Toxicity  Data.  Static  acute  toxicity: 
time  EC50  91H  >  1.000  mg/1  species 
(rainbow  trout). 

P  91-1339 

Importer.  Confidential. 

Chemical.  (G)  Hydroxy-terminated 
polyure  thane. 

Use/Import.  (G)  Cross-linking  agent. 
Import  range:  Confidential. 

P 91-1337 

Importer.  Confidential. 
Chemical.  (G)  Isocyanate-terminated 
polyure  thane. 


Use/Import.  (G)  Cross-linking  agent. 
Import  range:  Confidential. 

P 91-1339 

Manufacturer  Monomer-Polymer  & 
Dajac  Laboratories. 

Chemical  (S)  Tertiary  butyl 
methacrylate  (2-propenoic  acid,  2- 
methyl  1,1-dimethylethyl  ester). 

Use/Production.  (S)  Component  for 
paint  binder.  Prod,  range:  Confidential. 

P 91-1339 

Manufacturer.  Confidential. 

Chemical.  (G)  Vanadium  compound. 

Use/Production.  (G)  Agricultural  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  slight 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit). 

P 91-1340 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  and  Company. 

Chemical  (G)  l,3,5-triazin-2-amine,4- 
8ubstituted-yVJV-dimethyl-6-(2,2,2- 
trifiuoroethoxy)-. 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2,310  mg/kg  species  (rat).  Eye 
irritation:  slight  species  (rabbit). 
Mutagenicity:  negative. 

P 91-1341 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  and  Company.  , 

Chemical.  (G)  l,3,5-triazin-2-amine,4- 
8ubtituted-A^,Ar-dimethyl-6-(2,2,2- 
trifluoroethoxy)-. 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 1.000  mg/kg  species  (rat).  Eye 
irritation:  moderate  species  (rabbit). 
Mutagenicity:  negative. 

P 91-1342 

Manufacturer  E.I.  Du  Pont  De 
Nemours  and  Company. 

Chemical  (G)  l,3,5,-triazin-2-amine,4- 
substituted-A^JV-dimethyl-6-(2,2.2- 
trifluoroethoxy)-. 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  670  mg/kg  species  (rat).  Eye 
irritation:  slight  species  (rabbit). 
Mutagenicity:  negative. 

P 91-1343 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  and  Company. 

Chemical  (G)  1.3.5.-triazin-2-amine.  4- 
8ubstituted-Ar.7V.-dimethyl-e-(2.2,2- 
trifiuoromethyl)-. 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range:  Confidential. 
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Toxicity  Data.  Acute  oral  toxicity: 
AID  >  11,000  mg/kg  species  (rat).  Eye 
irritation:  slight  species  (rabbit). 
Mutagenicity:  negative. 


P 91-1344 


Importer.  Gray  Valley  Products.  Inc. 
Chemical.  (G)  Polyamide. 
Use/Import.  (S)  Production  of  printing 
inks.  Import  range:  10,000-20.000  kg/yr. 


P01-134S 

Importer,  Gray  Valley  Products,  Inc. 
Chemical.  (G)  Alkyd  resin. 
Use /Import.  (S)  Component  of  paint. 
Import  range:  10.000-50,000  kg/yr. 

P91-134S 

Manufacturer.  Oxid.  Inc. 

Chemical.  (S)  Ethanol,  2,2'- 
(Hexylimino)di-. 

Use/Production.  (S)  Corrosion 
inhibitor  in  brake  fluids.  Prod,  range: 
33.000-50,000  kg/yr. 

P 91-1347 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Quaternary  ammonium 
perfluoroalkyl  carboxylate. 

Use/Production.  (G)  Electronic 
chemical.  Prod,  range:  Confidential. 

P91-134S      I 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyether  silane. 

Use/Production.  (G)  Silane  modified 
polyether  agent.  Prod,  range: 
Confidential. 

P 91-1349    11 

Manufacturer.  Confidential. 
Chemical  (G)  Polyester. 
Use /Production.  (S)  Binder  for 
printing  ink.  Prod,  range:  Confidential. 

P91-13S0 

Manufacturer.  Confidential. 
Chemical  (G)  Polyester. 
Use/Production.  (S)  Binder  for 
printing  ink.  Prod,  range:  Confidential. 

P 91-1391 

Manufacturer.  Confidential. 
Chemical  (G)  Polyester. 
Use/Production.  (S)  Binder  for 
printing  ink.  Prod,  range:  Confidential. 


P91-13S1 

Manufacturer.  Confidential. 
Chemical  (G)  Polyester. 
Use/Production.  (S)  Binder  for 
printing  ink.  Prod,  range:  Confidential 

P91-13S3 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester. 
Use/Production.  (S)  Binder  for 
printing  ink.  Prod,  range:  Confidential. 

P91-13S4 

Manufacturer.  Confidential. 


Chemical  (G)  Disalkanol  dialkyl 
ammonium  sulfonate  (salt). 

Use/Production.  (G)  Contained  use 
polyurethane  intermediate.  Prod,  range: 
Confidential. 

P91-138S 

Manufacturer.  Confidential 
Chemical  (G)  Polyurethane. 
Use/Production.  (G)  Plastics  additive. 
Prod,  range:  Confidential 

P91-13S9 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (G)  Vinyl  acetate/acrylic 
copolymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range;  Confidential 

Toxicity  Data.  Eye  irritation:  slight 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit).  Skin  sensitization: 
negative  species  (guinea  pig). 

P 91-1397 

Manufacturer.  Confidential. 

Chemical  (G)  Fluoride  compound. 

Use/Production.  (G)  Chemical  for 
metal  treatment.  Prod,  range: 
Confidential 

P91-13S« 

Manufacturer.  Confidential. 

Chemical.  (G)  Fluoride  compound. 

Use /Production.  (G)  Chemical  for 
metal  treatment  Prod,  range: 
Confidential. 

P91-13S9 

Manufacturer.  Confidential. 

Chemical  (G)  Fluoride  compound. 

Use/Production.  (G)  Chemical  for 
metal  treatment.  Prod,  range: 
Confidential. 

P 91-1390 

Manufacturer.  Confidential. 

Chemical.  (G)  Fluoride  compound. 

Use/Production.  (G)  Chemical  for 
metal  treatment.  Prod,  range: 
Confidential. 

P 91-1391 

Manufacturer.  Confidential 

Chemical.  (S)  l,5-Dioxa8piro  (5.5) 
undecane-3.3-dicarboxylic  acid,  bis 
(l,2,2,e,&-pentamethyl-4- 
piperidinyi]ester. 

Use/Production.  (G)  Light  stabilizer. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2  g/kg  species  (rat).  Eye 
irritation:  strong  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P 91-1393 

Manufacturer.  Confidential. 

Chemical  (G)  Vinyl  copolymer. 

Use /Production.  (G)  Industrial  coating 
resin  intermediate.  Prod,  range: 
Confidential 


P 91-1393 

Manufacturer  Engelhard  Corporation. 

Chemical  (G)  Calcium  monoazo  red 
pigment. 

Use /Production.  (S)  Organic  pigment 
in  Inks  and  coatings.  Prod,  range:  50.000- 
90,000  kg/yr. 

P91-139S 

Manufacturer.  Confidential 
Chemical  (G)  Polyethylene  wax 

telomer. 
Use /Production.  (G)  Color 

concentrate  additive.  Prod,  range: 

Confidential. 

P 91-1399 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical  (S)  (l,l'-Biphenyl)-2.5-diol 
diacetate. 

Use/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential 

P 91-1397 

Importer.  Confidential. 

Chemical  (G)  Spiro  (2//-indole-2,3'- 
(3//)naphth(2,l-b)(l,4)oxazine),l,3- 
(iihydro-1.3,3-trimethyl-6*-(l-piperidinyl). 

Uae/Import.  (G)  Open,  non-disbursive. 
Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 91-1399 

Importer.  Confidential. 

Chemical  (G)  Spiro  (2//-indole-2.3- 
(3//)naphth(2,l-b)(l,4)oxazine).6'-(2.3- 
dihydro-l//-indol-yX)-l,3-dihydro-1.3,3- 
trimethyl 

Use/Import.  (G)  Open,  non-disbursive. 
Import  range:  Confidential. 

Toxicity  Data,  Mutagenicity:  negative. 

P 91-1399 

Importer.  Confidential 

Chemical.  (G)  3//-Naphtho  (2,1- 
A)pyran,3,3-diphenyl-. 

Use /Import  (G)  Open,  non-disbursive. 
Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 91-1370 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polyurethane 
acrylate  oligomer. 

Use/Production.  (S)  Modifier  for 
radiation  curing  coatings,  inks, 
adhesives.  Prod,  range:  Confidential 

P 91-1371 

Manufacturer.  Confidential. 

Chemical  (G)  Hydroxyalkyiurea. 

Use/Production.  (G)  Water  soluble 
polyol  for  coatings.  Prod,  range: 
Confidential 

P 91-1371 

Importer.  Confidential. 
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Chemical  (G)  Polyoxy  allcylene 
glycol. 

Use/Import  (G)  Lubricant.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Skin 
irritation:  strong  species  (rabbit).  Skin 
sensitization:  positive  species  (mouse). 

P 91-1373 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer, 
ammonia  salt. 

Use /Production.  (S)  Component  of 
solid  film  prelube.  Prod,  range:  6,100- 
40,900  kg/yr. 

P 91-1374 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer, 
amine  salt. 

Use /Production.  (S)  Component  of 
solid  film  prelube.  Prod,  range:  6,100- 
40,900  kg/yr. 

P 91-1375 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer, 
mixed  ammonia  amine  salt. 

Use /Production.  (S)  Component  of 
solid  film  prelube.  Prod,  range:  6,100- 
40,900  kg/yr. 

P 91-1376 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  products  of 
diisocyanate,  polyol  and  glycol  ether. 

Use /Production.  (G)  Component  of 
coatitig.  Prod,  range:  1,000,000-2.000,000 

kg/yr- 

P 91-1377 

Manufacturer.  Shell  Oil  Company. 

Chemical.  (S)  Polymer  of  1,3-isoprene, 
hydrogenated  coupled  with  divinyl 
benzene  and  containing  antioxidants 
and  2,5-furandione. 

Use/Production.  (S)  Impact  modifier 
for  engineering  thermoplastic.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2  g/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 

P 91-1378 

Importer.  BASF  Corporation. 

Chemical.  (G)  Pyridine  derivative. 

Use/Import.  (G)  Comonomer  used 
preparation  of  resin  formulations. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,200  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Mutagenicity: 
negative.  Skin  sensitization:  negative 
species  (guinea  pig). 


P 91-1379 

Importer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Quatemaric 
polydimethylsiloxane. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P 91-1360 

Manufacturer.  Confidential. 

Chemical.  (G)  Ethylene  vinyl  acetate 
copolymer. 

Use/Production.  (G)  Textile  finishing 
chemical.  Prod,  range:  Confidential. 

P 91-1361 

Manufacturer.  Confidential. 

Chemical.  (G)  Quaternary  ammonium 
salt. 

Use /Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Skin  sensitization: 
negative  species  (guinea  pig). 

P 91-1382 

Manufacturer.  Confidential. 

Chemical.  (S)  Poly(oxy(methyl-l,2- 
ethanediyl))alpha-phenyl,omega- 
hydroxy. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,830  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit). 

P 91-1383 

Manufacturer.  Confidential. 

Chemical.  (G)  Adipic  acid, 
polyethylene  glycol,  terephthalic  acid 
copolymer. 

Use/Production.  (G)  Textile 
preparation/finishing  aid.  Prod,  range: 
Confidential. 

P 91-1364 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfonated  fatty  acid 
ester  salt. 

Use/Production.  (G)  Additive  used  in 
cleaning  formulation.  Prod,  range: 
Confidential. 

P 91-1368 

Manufacturer.  Eastman  Chemical 
Program. 

Chemical.  (S)  1,4-benzenedicarboxylic 
acid,  dimethylene. 

Use/Production.  (S)  Injection  molding 
plastic.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  12.8  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  10  ml/kg 
species  (guinea  pig).  Eye  irritation:  none 
species  (rabbit).  Skin  sensitization: 
negative  species  (guinea  pig). 


P 91-1366 

Importer.  Confidential. 

Chemical.  (G)  A^JV-dialkyl-M- 
aminophenol. 

Use/Import.  (S)  Intermediate  for 
thermosensitive  dyestuff.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Skin 
irritation:  moderate  species  (rabbit). 
Mutagenicity:  negative. 

P  91-1367 

Manufacturer.  Confidential. 
Chemical.  (G)  Olefin  copolymer. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 91-1366 

Manufacturer.  Shell  Oil  Company. 

Chemical.  (G)  Modified  bitumen. 

Use /Production.  (S)  Paving  bitumen. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2  g/kg  species 
(rabbit).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  moderate 
species  (rabbit).  Skin  sensitization: 
negative  species  (guinea  pig). 

P 91-1389 

Importer.  Bostik,  Inc. 
Chemical.  (G)  Polyurethane. 
Use/Import  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P 91-1390 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer 
polyacreylate. 

Use/Production.  (G)  Non-woven 
fabric  ingredient/coatings  ingredient. 
Prod,  range:  Confidential. 

P 91-1391 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Amine  salt  of  modified 
alkyd  resin. 

Use/Production.  (G)  Alkyd  resin  for 
coatings.  Prod,  range:  Confidential. 

P 91-1392 

Manufacturer  E.I.  Du  Pont  De 
Nemours  &  Company. 

Chemical.  \G)  Ethane,  pentafiuoro. 

Use /Production.  (S)  Refrigerant.  Prod, 
range:  Confidential. 

Toxicity  Data.  Inhalation  toxicity: 
LC50  >  5,000  ppm  species  (rat). 
Mutagenicity:  negative. 

P  91-1393 

Manufacturer.  Confidential. 

Chemical.  (G)  Silicones-imid  block 
copolymer. 

Use/Production.  (G)  Electronics.  Prod, 
range:  Confidential. 
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P91-1SM 

Importer,  AIczo-Lanchem. 

Chemical.  (G)  Unsaturated  urethane 
propylic. 

Use/Import.  (S)  Resin  used  to 
manufacture  industrial  coatings.  Import 
range:  Confidential. 

P  SI-ISM 

Manufacturer.  Confidential. 

Chemical.  (G)  (Penta-substituted 
phenyl]anthraquinone  sulfonic  acid. 

Use /Production.  (S)  Intermediate  in 
textile  dye  manufacture.  Prod,  range: 
Confidential. 

P  91 -ISM 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (S)  Hexanoic  acid,  6.6'6"- 
(1.3.5-triazine-2,4.6-triyltrimino)tri8-. 
tripotassium  salt. 

Use /Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (rat).  Static 
acute  toxicity:  time  LC50  96H>  1,000 
ppm  species  (zebra  fish).  Eye  irritation: 
none  species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P 01-1397 

Manufacturer.  Confidential. 

Chemical  (G) 
Polyorganophosphazine. 

Use/Production.  (G)  Polymer  for 
production  of  flame-resistant  foams. 
Prod,  range:  1,000-20.000  mg/kg. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Skin  sensitization:  negative  species 
(guinea  pig). 

P91-13M 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (S)  Hexanoic  acid,  6,6',6"- 
(1,3,5- triazine-2,4,6-triyltrimino)tri8-. 
trisodium  salt. 

Use /Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Static  acute 
toxicity:  time  LC50  96H>  1.000  ppm 
species  (zebra  fish).  Eye  irritation:  slight 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit). 

P91-13M 

Manufacturer.  Confidential. 

Chemical.  (G)  Neopentaindimine 
modified  bisphenol  A  dioxirane. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 91-1400 

Manufacturer.  Confidential. 


Chemical.  (G)  (Bis 
cyclohexanemethaneamine,  5  amino- 
1,3,3  trimethyl)polyhydroxeyether. 

Use/Production.  (G)  Epoxy  hardener. 
Prod,  range:  Confidential. 

P 91-1401 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (G)  Substituted  alpha- 
aminoanthraquinone. 

Use /Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 91-1402 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (G)  Halogenated 
anthrapyridoner. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 91-1403 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (G)  Substituted 
aminoanthrapyridone. 

Use/Production.  (S)  Polymer 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Eye 
irritation:  strong  species  (rabbit).  Skin 
irritation:  slight  species  (guinea  pig). 

P 91-1404 

Manufacturer.  Confidential. 

Chemical  (G)  Naphthyl 
polyoxyethane. 

Use/Production.  (G)  Photographic 
chemical.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat). 
Mutagenicity:  negative. 

P 01-1409 

Manufacturer.  Texaco  Chemical 
Company. 

Chemical  (G)  Polyisobutenyl 
succinimide. 

Use /Production.  (S)  Lube  additive  for 
engine  oils.  Prod,  range:  Confidential. 

P91-14M 

Manufacturer.  Texaco  Chemial 
Company. 

Chemical  (G)  Polyisobutenyl 
succinimide. 

Use /Production.  (S)  Lube  additive  for 
engine  oils.  Prod,  range:  Confidential. 

P  91-1407 

Manufacturer.  Akzo  Coatings  Inc. 

Chemical.  (G)  Rosin  fumaric  acid, 
modified  substituted  phenols  and 
formaldehyde,  esters  of  glycerine  and 
sorbitol  polymer. 

Use/Production.  (S)  Printing  ink.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Eye 


irritation:  slight  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P91-14M 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical  (G)  Triethylamine- 
dimethylethanolamine  salt  os  styrene- 
acrylatem  copolymer. 

Use/Production.  (G)  Industrial 
coatings.  Prod,  range:  Confidential. 

P91-14M 

Manufacturer.  Confidential. 

Chemical.  (G)  Heterocyclic  aldehyde. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5.7  ml/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative. 

P 91-1410 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Modifies  styrene- 
acrylate  polymer. 

Use/ Production.  (S)  Binder  for  paint. 
Prod,  range:  Confidential. 

P 91-1411 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin-modified 
phenolic  resin. 

Use /Production.  (S)  Printing  ink 
binder.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  75  g/kg  species  (rat).  Eye  irritation: 
slight  species  (rabbit).  Skin  irritation: 
slight  species  (rabbit). 

Dated:  October  3, 1991. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

(FR  Doc.  91-24494,  Filed  10-0-^:  8:45  am] 
MLUNQ  cow  (sto-aA-r 


[OPTS-51772;  FRL  399S-4] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicais  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
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FR  21722).  This  notice  announces  receipt 
of  31  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

P  91-1416,    December  14. 1991. 

P  91-1417,     December  21, 1991. 

P  91-1418,  91-1419,  91-1420,  91-1421. 
91-1422.  91-1423,     December  18, 1991. 

P  91-1425. 91-1426,    December  17, 
1991. 

P  91-1427.     December  22, 1991. 

P  91-142a     December  18. 1991. 

P  91-1429.  91-1430.  91-1431.  91-1432. 
December  21, 1991. 

P  91-1433.  91-1434,  91-143'',  91-1436, 
December  22, 1991. 

P  91-1437,  91-1438,  91-1439.  91-1440. 
December  23, 1991. 

P  91-1441,    December  25. 1991. 

P  91-1442.  91-1443,  91-1444,  91-1445, 
91-1448.    December  23, 1991. 

P  91-1447,     December  24. 1991. 

Written  comments  by: 

P  91-1418.     November  14. 1991. 

P  91-1417,    November  21, 1991. 

P  91-1418.  91-1419,  91-1420,  91-1421. 
91-1422.  91-1423,    November  16, 1991. 

P  91-1425,  91-1428.    November  17, 
1991. 

P  91-1427,     November  22, 1991. 

P  91-1428.     November  18, 1991. 

P  91-1429,  91-1430,  91-1431.  91-1432. 
November  21, 1991. 

P  91-1433.  91-1434,  91-1435,  91-1436, 
November  22, 1991. 

P  91-1437,  91-1438,  91-1439,  91-1440, 
November  23, 1991. 

P  91-1441,     November  25. 1991. 

P  91-1442,  91-1443.  91-1444.  91-1445. 
91-1446,     November  23, 1991. 

P  91-1447.    November  24. 1991. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "{OPTS-51772)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St..  SW.,  rm.  UIOO.  Washington.  DC. 
20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC. 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPtEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Pubhc  Docket  Office,  NE-€004  at  the 
above  address  between  8  a.m.  and  nc  on 


and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

F0i-i4ie 

Manufacturer.  Confidential 
Chemical.  (G)  Tall  oil  functions, 

vegetable  oil,  dibasic  acids  modified 

amide  reaction  product  with  a 

polyhydric  alocohol. 
Use/Production.  (S)  Resin  binder  for 

printing  inks.  Prod,  range:  Confidential. 

F«i-i4ir 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Acrylic  resin. 

Use/Production.  (G)  Intermediate  for 
two  component  industrial  coatings. 
Prod,  range:  Confidential. 

P01-141S 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  hydrocarbon 
resin. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Ft1-141« 

Manufacturer.  Miimesota  Mining  & 
Manufacturing  Co.(3M]. 

Chemical.  (G)  Fluorochemical 
polyurethane. 

Use/Production.  (S)  Fabric  treatment 
Prod,  range:  Confidential. 

P 91-1420 

Manufacturer.  Confidential. 

Chemical.  (G)  Brominated  epoxy 
resin. 

Use/Production.  [S]  Epoxy  resin  for 
making  resins  for  fiber  reinforcement. 
Prod,  range:  Confidential. 

P 91-1421 

Manufacturer.  Pierce  &  Stevens 
Corporation. 

Chemical.  (G)  Amine  capped 
polyether  polyurethane. 

Use/Production.  (S)  Water-based 
laminating  adhesive.  Prod,  range: 
Confidential. 

P 91-1422 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyacrylate  urethane. 

Use/Production.  (G)  Component  of 
dispersively  appUed  coating.  Prod, 
range:  75.000-400,000  kg/yr. 

P91-142S 

Manufacturer.  Confidential. 

Chemical  (G)  Polyacrylate  urethane. 

Use/Production.  (G)  Component  of 
dispersively  applied  coating.  Prod, 
range:  75,000-400,000  kg/yr. 

P91-142S 

Importer.  Confidential. 


Chemical  (G)  Ring-nitrogen  and 
.luorocarbon  modified  block  polyether- 
polyester  isocyanurate  adduct. 

Use/Import.  (S)  Coating  additive  used 
in  paint  formulation.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.066  mg/kg  species  (rat). 

P 91-1429 

Importer.  Confidential. 

Chemical  (G)  Ring-nitrogen  modified 
block  polyether-polyester  isocyanurate 
adduct. 

Use/Import.  (S)  Coating  additive  used 
in  paint  formulation.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,097  mg/kg  species  (rat). 

P  91-1427 

Importer  Mektec  Corporation. 

Chemical  (G)  2-Propenoic  acid  2- 
hydroxyethyl  ester,  polymer  with 
fluoroalkyl  ester  and  other  monomers. 

Use/Import  (S)  Water  and  oil 
repellents  for  fiber.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
LD50  >  2,000  mg/kg  species  (rat).  Static 
acute  toxicity:  time  LC50  96H>1,000 
mg/1  species  (red  killifish). 

P  91-1428 

Importer.  Mektec  Corporation. 

Chemical  (G)  Ethane.  1,1-dichloro- 
,polymer  with  2-propenoic  acid 
fluoroalkyl  ester  and  other  monomers. 

Use/Import.  (S)  Water  and  oil 
repellents  for  fiber.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Static 
acute  toxicity:  time  LC50  96H>1,000 
mg/l  species  (red  killifish). 

P 91-1429 

Importer.  Hoechst  Celanese. 

Chemical  (S)  2,2-dimethoxy  ethanal. 

Use/Import  (S)  Polymers  synthesis. 
Import  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P 91-1430 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical  (G)  Acrylic  resin. 

Use/Production.  (G)  Intermediate  for 
coating.  Prod,  range:  Confidential. 

91-1431 

Manufacturer.  Reichhold  Chemicals, 
(nc. 

Chemical  (G)  Acrylic-chlorendic 
anhydride  ester. 

Use/Production.  (S)  Two  component 
coatings.  Prod,  range:  Confidential. 


II 
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P  91-1431 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use /Production.  (G)  Component  of 
insulation.  Prod,  range:  Confidential. 

P 91-1433 

Manufacturer.  Confidential. 

Chemical.  (G)  Silicone  polyether    - 
copolymer. 

Use/Production.  (G)  Surfactant  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2  g/kg  species 
(rabbit).  Eye  irritation:  moderate  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit).  Skin  sensitization: 
positive.     1 1 

P 91-1434 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  polystyrene. 

Use /Production.  (G)  Polymer 
processing  aid.  Prod,  range: 
Confidential. 

P 91-1435 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  propoxylated 
glycerine  polymer. 

Use/Production.  (S)  Lubricant  for 
refrigeration  compressor.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3.000-4.000  mg/kg  species  (rat). 
Acute  dermal  toxicity:  LD50  >  2,000 
mg/kg  species  (rabbit). 

P  91-1436 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyano-ethylated 
dialkyl-polyamine. 

Use/Production.  (G)  Softening  of 
cellulose.  Prod,  range:  ConfidentiaL 

P 91-1437       II 

Importer.  Dow  Coming  Corporation. 

Chemical.  (G)  Aliphatic-aromatic 
carboxylate  complex. 

Use/Import.  (S)  Thickening  agent  for 
lubricants.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  7,500  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 
pig)- 

P 91-1433 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (G)  Aliphatic-aromatic 
carboxylate  complex. 


Use/Import  (S)  Thickening  agent  for 
lubricants.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  7,500  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 
Pi8). 

P 91-1439 

Manufacturer.  Confidential. 

Chemical.  (S)  Dimethyl  2.6- 
naphthalene  dicarboxylate;  ethylene 
glycol. 

Use/Production.  (S)  Polymer  for 
manufacture  of  articles.  Prod,  range: 
Confidential. 

P  91-1440 

Manufacturer.  Milliken  &  Company. 

Chemical.  (G)  Substituted 
polyoxalkylene  aniline. 

Use/Production.  (G)  Colorant.  Prod, 
range:  ConfidentiaL 

P 91-1441 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Mixture  of  aromatic 
urethane  with  methacrylate  endgroups 
and  hydroxy  terminated  polyisocyanate. 

Use/Production.  (S)  Oligomer  for 
graphic  arts  printing  plates.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2  g/kg  species 
(rabbit).  Eye  irritation:  slight  species 
(rabbit).  Skin  irritation:  slight  species 
(rabbit). 

P 91-1443 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Epoxy  ester. 

Use/Production.  (S)  Industrial 
maintenance  coatings.  Prod,  range: 
Confidential. 

P 91-1443 

Manufacturer.  Aniteclmage 
Corporation. 

Chemical.  (G)  Benzoxazole- 
carbocyanine  dye. 

Use/Production.  (S)  Photographic 
sensitizing  dye.  Prod,  range:  5-15  kg/yr. 

P 91-1444 

Importer.  YKK  AP  America  Inc. 

Chemical.  (G)  Methyl  methacrylate, 
polymer  with  2-ethylhexyl  methacrylate 
and  other  monomers. 

Use/Import  (S)  Paint  vehicle.  Import 
range:  Confidential. 

P 91-1443 

Importer.  YKK  AP  America  Inc. 

Chemical.  (G)  Methyl  methacrylate, 
polymer  with  2-ethylhexyI  methacrylate 
and  other  monomers. 


Use/Import  (S)  Paint  vehicle.  Import 
range:  Confidential. 

P 91-144* 

Importer.  YKK  AP  America,  Inc. 

Chemical.  (G)  Methyl  methacrylate. 
polymer  with  2-ethylhexyl  methacrylate 
and  other  monomers. 

Use/Import  (S)  Paint  vehicle.  Import 
range:  Confidential. 

P  91-1447 

Manufacturer.  Westvaco 
Corporation. 

Chemical.  (G)  Alkali  modified  kraft 
lignin. 

Use/Import  (S)  Intermediate.  Prod, 
range:  Confidential. 

Dated:  October  3, 1091. 
Steven  N«%vburs-iUiui, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Sultstances. 

[FR  Doc  91-24496  Piled  10-«-91:  8:45  am) 
in  I  Bin  cooc  ttiro  so  r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  renewal  of  license  of 
Station  KLON(FM).  Long  Beach. 
California,  and  for  a  New 
Noncommercial  FM  station  at  Long 
Beach,  California: 


Applcant.  Oty  and 

state 

FleNa 

Na 

A.  CaMomN  State 
Unhwraity.  Long 
BMtth  Foundstton; 
LongBMCh, 

Caiitonila. 

B.  St  IgrwtM  RatTMl 

Association;  Long 
Beach.  Caiiiomia. 

BREI>. 
BooeoixT 

BPEO- 
001031ME 

9^-2t» 

2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  issue  has  been  standardized 
and  is  set  forth  in  its  entirety  under  the 
corresponding  headings  at  51  FR  19347, 
May  29, 1986.  The  letter  shown  before 
each  apphcant's  name  above  is  used 
below  to  signify  whether  the  issue  in 
question  applies  to  that  particular 
apphcant. 

Issue  Heading  and  Applicant 

1.  (See  Appendix).  B 

2.  Site  Availability,  B 
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3.  Air  Hazard.  B 

4.  Environmental,  A,  B 

5.  Comparative-Noncommercial  Educational 
FM.  A,B 

6.  Ultimate.  A.  B 

3.  If  there  is  any  non  standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete 
Hearing  Designation  Order  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230).  1919  M  Street  NW..  Washington. 
DC  20554.  The  complete  text  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor.  Downtown  Copy 
Center.  1114  21st  Street  NW.. 
Washington.  DC  20038.  (Telephone  [202] 
452-1422). 
W.  Ian  Gay, 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendix 

Non  standardized  issue 

To  determine  whether  St.  Ignatius  Retreat 
Association  is  a  qualified  educational 
organization  as  required  by  47  CFR  73.503(a). 

IFR  Doc.  91-24500  Filed  10-9-91;  8:45  am) 

BtUJNO  CODE  (712-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol.  Drug  Abuse,  and  Mental 
Health  Administration 

Establishment  of  Committees 

Pursuant  to  section  501(j)  of  the  Public 
Health  Service  Act  42  U.S.C.  290aa(j). 
and  the  Federal  Advisory  Conmiittee 
Act,  5  U.S.C.  appendix  2.  the 
Administrator,  Alcohol.  Drug  Abuse, 
and  Mental  Health  Administration 
(ADAMHA),  announces  the 
establishment,  effective  September  30, 
1991,  of  the  following  National  Institute 
of  Mental  Health  initial  review 
committees: 

Behavioral  Neuroscience  Review  Committee 
Biological  Psychopathology  Review 

Committee 
Child/Adolescent  Risk  and  Prevention 

Review  Committee 
Child  Psychopathology  and  Treatment 

Review  Committee 
Clinical  Neuroscience  Review  Committee 
Clinical  Psychopathology  Review  Committee 
Cognitive  Functional  Neuroscience  Review 

Committee 
Emotion  and  Personality  Review  Committee 
Epidemiology  Review  Committee 
Health  Behavior  and  Prevention  Review 

Committee 
Mental  Disorders  of  Aging  Review 

Committee 


Mental  Health  AIDS  and  Inununology  Review 

Committee 
Mental  Health  Small  Business  Research 

Review  Committee 
Mental  Health  Special  Projects  Review 

Committee 
Molecular,  Cellular,  and  Developmental 

Neurobiology  Review  Committee 
Neuropharmacology  and  Neurochemistry 

Review  Committee 
Perception  and  Cognition  Review  Committee 
Psychobiology  and  Behavior  Review 

Committee 
Services  Research  Review  Committee 
Social  and  Group  Processes  Review 

Committee 
Treatment  Assessment  Review  Committee 
Violence  and  Traumatic  Stress  Review 

Committee 

The  duration  of  these  committees  is 
continuing  unless  formally  determined 
by  the  Administrator,  ADAMHA,  that 
termination  would  be  in  the  best  public 
interest. 

Dated:  October  7, 1991. 
Frederick  K.  Goodwin, 

Administrator,  Alcohol,  Drug  Abuse,  and 

Mental  Health  Administration. 

[FR  Doc.  91-24503  Filed  10-9-91;  8:45  am) 

StUJNQ  COOC  41W>-20-«l 


Food  and  Drug  Administration 
[Docket  No.  91M-0368] 

Richard  Wolf  Medical  Instruments 
Corp.;  Premarket  Approval  of  Richard 
Wolf  Piezollth  E.P.L  Uthotripter, 
Model  2300 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  appUcation  by  Richard 
Wolf  Medical  Instruments  Corp., 
Rosemont  IL,  for  premarket  approval, 
under  section  515  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act),  of  the 
Richard  Wolf  Poiezohth  E.P.L 
Uthotripter,  Model  2300.  After  reviewing 
the  recommendation  of  the 
Gastroenterology-Urology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant  by  letter  of  September  9, 1991, 
of  the  approval  of  the  application. 
dates:  Petitions  for  administrative 
review  by  November  12, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Marsha  Melvin,  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427-1194. 
SUPPLEMENTARY  INFORMATION:  On 
September  7. 1989,  Richard  Wolf 
Medical  Instruments  Corp.,  7046  Lyndon 
Ave.,  Rosemont,  IL  60018,  submitted  to 
CDRH  and  application  for  premarket 
approval  of  the  Richard  Wolf  Piezolith 
E.P.L  Lithotripter.  Model  2300.  The 
device  is  an  extracorporeal  shock  wave 
lithotripter  and  is  indicated  for  use  in 
the  fragmentation  of  upper  urinary  tract 
stones,  i.e..  renal  calyceal  stones  and 
renal  pelvis  stones,  which  are  1.5 
centimeter  or  less  in  greatest  diameter. 

On  January  18. 1990,  the 
Gastroenterology-Urology  Devices 
Panel,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  On  September  9, 1991. 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  Uie  act  (231  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(gl).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  apphcation  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
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used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  November  12, 1991,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515id),  520(h)  (21  U.S.C.  360e(d),  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  2. 1991. 
Elizabeth  D.  )acobaoa. 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  9^-^44a2  Filed  10-9-91;  8:45  am] 

BILUNO  COOE  4160-01-M 


Public  Health  Service 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  H.  chapter  HM.  Alcohol.  Drug 
Abuse,  and  Mental  Health 
Administration  (ADAMHA).  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (39  FR  1654,  January  11. 1974, 
as  amended  most  recently  at  56  FR 
23589,  May  22, 1991)  is  amended  to 
reflect  changes  in  the  National  Institute 
on  Drug  Abuse  (HMH),  ADAMHA. 
These  changes  are  to  retitle  the  Office  of 
Policy  and  External  Affairs  (HMH14) 
and  revise  the  Office's  functional 
statement 

Section  HM-B,  Organization  and 
Functions.  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration  (HM).  is 
amended  as  follows: 

Delete  the  title  and  functional 
statement  for  the  Office  of  Policy  and 
External  Affairs  (HMH14),  and 
substitute  the  following  title  and 
functional  statement: 

Office  of  Science  Policy,  Education 
and  Legislation  (HMH14);  (1)  Provides 
leadership  and  direction  in  evaluating, 
coordinating,  analyzing,  and  planning 
the  Institute's  scientific  research 
programs;  (2)  represents  the  Institute's 
research  programs  to  other  Government 
agencies,  the  Congress,  professional 


organizations,  and  the  public;  (3) 
evaluates,  analyzes,  and  develops  policy 
options  in  regard  to  the  Institute's 
scientific  and  research  activities;  (4) 
provides  scientific  and  policy  leadership 
for  the  conduct  of  the  Institute's 
international  program;  (5)  prepares 
briefing  materials  and  testimony  for 
congressional  hearings,  and  serves  as 
liaison  with  Congress,  the  White  House 
and  other  significant  Federal  and 
governmental  agencies;  (6)  prepares 
reports,  develops  responses,  and 
provides  information  on  legislative 
efforts,  responds  to  congressional 
inquires,  and  analyzes  legislative 
proposals  for  the  Director  (7)  advises 
the  Director  on  national  drug  abuse 
policy  issues;  (8)  conducts  relevant 
public  affairs  activities,  write^ scientific 
articles,  deals  with  press,  media  and 
related  efforts,  collaborates  with  a 
variety  of  agencies  both  public  and 
private  to  further  knowledge  and 
awareness  of  the  Institute,  its  programs 
and  findings;  and  (9)  provides  Uaison 
with  professional  groups  and  private 
organizations,  coordinates  technical 
assistance  to  other  governmental 
agencies,  and  coordinates  analytic 
studies  requested  by  other  governmental 
agencies. 

Dated:  October  1, 1991. 
Frederick  K.  Goodwin, 
Administrator,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 
[FR  Doc.  91-24440  Filed  10-9-91;  8:45  am] 

BILUNO  COOE  4160-2&-M 


National  Institute*  of  Health 

Division  of  Research  Grants;  Meeting 
of  the  Division  of  Research  Grants 
Advisory  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Division  of  Research  Grants  Advisory 
Committee,  November  18. 1991. 
Conference  Room  10,  Building  31C 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  4:30  p.m.  The 
topics  for  the  one-day  meeting  will 
include  the  Strategic  Planning  panel 
report  on  peer  review,  and  a  discussion 
of  the  focus  and  breadth  of  study 
sections.  Attendance  by  the  public  will 
be  limited  to  space  available. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  telephone  (301)  496-7534.  will 
furnish  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 


Dr.  Samuel  Joseloff,  Executive 
Secretary  of  the  Committee,  Westwood 
Building,  room  449,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
phone  (301)  496-7441,  will  provide 
substantive  program  information  upon 
request. 

Dated:  October  3, 1991. 
Samuel  C  RawUngt, 

Acting  Committee  Management  Officer,  NIH, 
[FR  Doc.  91-24351  Filed  1(M-91;  8:45  am] 

BHJJNQ  COK  414»4t-« 


National  Biotechnology  Policy  Board; 
Meetirtg 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
National  Biotechnology  PoUcy  Board  on 
October  28, 1991.  The  meeting  will  be 
held  at  the  National  Institutes  of  Health 
(NIH),  Building  31C,  Conference  Room  6, 
9000  Rockville  Pike,  Bethesda,  Maryland 
20892,  starting  at  approximately  9  ajn. 
to  adjournment  at  approximately  5  p.m. 
The  meeting  will  be  open  to  the  public. 

The  Board  will  discuss  the  various 
programs  of  the  Federal  government 
relating  to  biotechnology  including  the 
type  of  biotechnology-related  research, 
research  training,  and  career 
development  activities.  The  Board  may 
consider  nonconfidential,  privately- 
funded  biotechnology  activities 
including  both  basic  and  applied 
research  and  the  development  of 
commercial  biotechnology-related 
industries  and  products. 

In  order  to  more  accurately  assess  the 
state  of  the  biotechnology  effort  in  the 
U.S.,  the  National  Biotechnology  Policy 
Board  held  two  public  hearings  this  fall. 
The  hearings  were  for  the  expressed 
purpose  of  soliciting  testimony  from 
industry  representatives  and  other 
interested  parties.  Members  of  the 
National  Biotechnology  Policy  Board 
will  form  working  groups  at  the  meeting 
of  October  28  to  review  testimony 
received  during  the  hearings. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  this 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel.  Director.  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31,  room  4B11,  Bethesda,  Maryland 
20892.  telephone  (301)  49&-9838.  fax 
(301)  496-9839,  will  provide  materials  to 
be  discussed  at  this  meeting,  roster  of 
committee  members,  and  substantive 
program  information.  A  summary  of  the 
meeting  will  be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
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Program  Announcements"  (45  FR  39592, 
June  11. 1980)  requires  a  statement 
concerning  the  official  government 
programs  contained  in  the  Catalog  of 
Federal  Domestic  Assistance.  Normally 
NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice 
covers  not  only  virtually  every  NIH 
program  but  also  essentially  every 
Federal  research  program  in  which 
biotechnology  could  be  included,  it  has 
been  determined  not  to  be  cost  effective 
or  in  the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In  lieu 
of  the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  October  3, 1991. 
Samuel  C  Rawlings, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-24352  Filed  10-9-91;  8:45  am] 

BIUJNO  COOE  4140-01-H 


National  Heart  l^ng,  and  Blood 
Institute;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  on  October  21-22, 1991.  of 
the  Pulmonary  Diseases  Advisory 
Committee,  National  Heart.  Lung,  and 
Blood  Institute,  at  Prospect  Associates. 
1801  Rockville  Pike,  suite  500,  Rockville, 
Maryland,  which  was  published  in  the 
Federal  Register  on  September  6,  [56  FR 
21333). 

This  committee  was  to  have  convened 
at  1  p.m.  on  October  21  but  has  been 
changed  to  11  a.m.  on  October  21.  The 
location  is  unchanged. 

The  meeting  will  be  open  to  the  public 
from  11  a.m.  to  5  p.m.  on  October  21  and 
on  October  22  from  8:30  a.m.  to 
adjournment. 

Dated:  October  3. 1991. 
Samuel  C  Rawlings, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-24353  Fded  1&-9-91:  8:45  am] 

BtLUNO  COOe  4140-01-M 


National  Library  of  Medicine;  Meeting 
of  the  Planning  Subcommittee  of  tt>e 
Board  of  Regents  of  tiie  National 
Library  of  Medicine 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Planning  Subcommittee  of  the  Board  of 
Regents  of  the  National  Library  of 
Medicine  on  October  31  and  November 
1, 1991.  in  the  Board  Room  of  the 


National  Library  of  Medicine.  8600 
Rockville  Pike,  Bethesda,  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  approximately  5 
p.m.  on  October  31,  and  from  9  a.m.  to 
adjournment  on  November  1.  The 
Subcommittee  will  discuss  the  Library's 
Toxicology  Information  Programs  to 
determine  the  role  of  the  National 
Library  of  Medicine  in  serving  the 
information  needs  of  those  concerned 
with  toxicology  and  the  environment. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Susan  P.  Buyer,  Deputy  Assistant 
Director  for  Planning  and  Evaluation  of 
the  National  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda,  Maryland, 
telephone  301-496-8834,  will  provide  a 
summary  of  the  meeting,  a  roster  of 
subcommittee  members,  and  substantive 
program  information  upon  request. 

Dated:  October  2. 1991. 
Samuel  C  Rawlings, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-24354  Filed  10-9-91;  8:45  am] 

BIUJNO  COOC  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Availability  of  Final  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR)  on  tiie 
Hayden  Hill  Mine  Plan  of  Operation; 
Alturas  Resource  Area,  CA 

agency:  Department  of  the  Interior. 
Bureau  of  Land  Management  Susanville 
District  OfHce,  Susanville,  California. 
ACTION:  Notice  of  availability  of  final 
environmental  impact  statement 
Environmental  Impact  Report  (EIS/EIR) 
on  the  Hayden  Hill  Mine  Plan  of 
Operation;  Alturas  Resource  Area, 
California. 

summary:  The  Bureau  of  Land 
Management  with  the  USDA-Forest 
Service  as  a  cooperating  agency,  and 
Lassen  County,  California  have 
prepared  a  final  combined  EIS/EIR  for 
the  proposed  open  pit  gold  mine 
operation  located  in  the  Hayden  Hill 
area  of  the  Alturas  Resource  Area, 
Susanville  District.  California.  The  lead 
Federal  Agency  is  the  Susanville  District 
of  the  Bureau  of  Land  Management.  In 
accordance  with  regulations  (40  CFR 
part  1503),  the  agency  invites  written 
comments  on  this  fmal  EIS. 

Copies  of  the  Final  EIS/EIR  have  been 
distributed  to  known  interested  parties. 
Public  reading  copies  are  available  at 
the  Susanville,  Alturas,  Adin,  and  Beiber 
public  libraries  and  at  the  following 
BLM  offices. 


•  Bureau  of  Land  Management, 
Susanville  District  Office.  705  Hall 
Street.  Susanville,  California  96130. 

•  Bureau  of  Land  Management.  Alturas 
Area  Office,  608  West  12th  Street, 
Alturas,  California. 

•  Bureau  of  Land  Management, 
California  State  OfBce,  Public 
Information  Section,  2800  Cottage 
Street,  rm  2807,  Sacramento, 
California. 

•  Bureau  of  Land  Management.  Redding 
Resource  Area;  355  Hemstead  Drive; 
Redding,  California. 

DATES:  Comments  on  the  Final  EIS  must 
be  received  by  November  4. 1991. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  Final 
EIS  to  Joe  Wagner,  Acting  Area 
Manager,  Alturas  Resource  Area,  608 
West  12th  Street,  Alturas,  CA  96101. 
FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Joe  Wagner,  Acting  Area 
Manager,  Alturas  Resource  Area,  608 
West  12th  Street,  Alturas,  CA  96101  or 
phone  (910)  233-4666. 
SUPPLEMENTARY  INFORMATION:  Lassen 
Gold  Mining,  Inc.  [formerly  Hayden  Hill 
Operating  Company),  a  subsidiary  of 
Amax  Gold  Inc.  has  filed  a  plan  of 
operation  with  the  Bureau  of  Land 
Management,  for  an  open  pit  gold  mine 
in  the  Hayden  Hill  area  of  Lassen 
County,  California.  The  project  is 
located  approximately  50  miles 
northwest  of  Susanville,  California. 
Approximately  950  acres  will  be  directly 
impacted.  The  Final  EIS/EER  was 
prepared  to  meet  both  CEQA  and  NEPA 
requirements.  The  Final  EIS/EIR 
addresses  alternatives  and  their 
anticipated  environmental  iitipacts  of  an 
open  pit,  waste  rock  dump  site, 
processing  plants,  heap  leach  systems, 
mill  and  tailing  ponds,  gold  recovery 
processing  plant  and  ancillary  facilities 
and  access  roads.  The  project  is  located 
primarily  on  private  and  BLM 
administered  lands.  Access  and  some 
ancillary  facilities  will  be  on  Forest 
Service  administered  lands  in  part. 

The  comment  period  on  the  Final 
environmental  impact  statement  will  be 
30  days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  FR.  To  be 
most  helpful,  comments  on  the  Final 
EIS/EIR  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed. 

After  the  comment  period  ends  on  the 
Final  EIS/EIR,  the  comments  will  be 
analyzed  and  considered  by  the 
agencies  in  preparing  the  Record  of 
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Decision.  The  Record  of  Decision  will  be 
signed  after  November  4. 1991. 
Robert  ].  Sherve, 

Acting,  District  Manager. 

(FR  Doc.  91-24453  Filed  10-9-91;  8:45  am] 

MLUNQ  CODE  431IM0-M 


[AZ-040-01-4320-02] 

Meeting  for  the  Safford  District 
Grazing  Advisory  Board 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Bureau  of  Land 
Management  (BLM),  Safford  District 
announces  a  forthcoming  meeting  of  the 
Safford  District  Advisory  Grazing 
Advisory  Board. 

DATES:  Friday,  November  8, 1991, 9  a.m. 

ADDRESSES:  BLM  Office,  425  E.  4th  St.. 

Safford,  Arizona  85546. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with 
Public  Law  92^63.  The  agenda  for  the 
meeting  will  include: 

1.  Grazing  Fees. 

2.  Proposed  Range  Improvement 
Projects  for  Fiscal  Year  1992. 

3.  Requests  for  Advisory  Board  Funds. 

4.  BLM  Management  Update. 

5.  Business  from  the  Floor. 

6.  Range  Program  Strategy  Field  Trip. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  Board.  A  written 
copy  of  the  oral  statement  may  be 
required  to  be  provided  at  the 
conclusion  of  the  presentation.  Writteri 
statements  may  also  be  filed  for  the 
Board's  consideration.  Anyone  wishing 
to  make  an  oral  statement  must  notify 
the  District  Manager  by  4:15  p.m., 
Thursday,  November  7, 1991,  at  425  E. 
4th  St.,  Safford,  AZ  85546. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  thirty  (30)  days 
following  the  meeting. 

At  the  conclusion  of  the  meeting. 
Board  members  will  depart  via  bDs4 
provided  vehicles  for  the  Van  Gausing 
Grazing  Allotment  Number  51090.  There 
will  be  a  discussion  on  the  possibility  of 
developing  an  On  the  Ground  Public 
Rangeland  Education  Program. 

It  is  expected  the  Board  members  will 
return  to  Safford  by  4  p.m. 


Dated:  October  2, 1991. 
Ray  A.  Brady. 
District  Manager 
[FR  Doc.  91-24454  Filed  10-9-91;  8:45  am] 

MLLMO  COM  4310-S2-M 

Caiifomia  Desert  District;  Desert 
Tortoise  Research  Natural  Area  and 
Area  of  Critical  Environmental 
Concern:  Restrictions  on  Dogs  and 
Bicycles 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Implementation  of  two  actions 
from  the  Desert  Tortoise  Research 
Natural  Area  Management  Plan. 

summary:  The  Desert  Tortoise  Research 
Natural  Area  (DTNA)  and  Area  of 
Critical  Environmental  Concern  (ACEC) 
was  established  to  protect  habitat  with 
the  highest  known  densities  of  desert 
tortoises.  The  Notice  for  the 
implementation  of  the  DTNA. 
Management  Plan  was  published  in  July 
of  1989.  A  number  of  actions  were 
presented  in  that  Notice.  The  two 
additional  actions  proposed  in  this 
Notice  are  the  closure  of  the  DTNA  to 
dogs  (except  seeing  eye  dogs)  and  the 
prohibition  of  riding  bicycles  on  hiking 
trails  within  the  DTNA.  The  authorities 
for  the  management  plan  are  43  CFR 
8200.0-1,  8223.0-1,  8223.0-5,  8223.0-6, 
8223.1,  8340,  8341.  8342,  8343,  8351,  8364, 
and  8365,  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the  National 
Environmental  Policy  Act  of  1969,  the 
Sikes  Act  of  1974,  and  43  CFR  Public 
Land  Order  5694.  The  area  affected  by 
these  actions  is  the  DTNA.  The  DTNA 
Management  Plan  was  developed 
following  the  guidelines  established  for 
the  area  in  the  Caiifomia  Desert 
Conservation  Area  Plan  of  1980. 
EFFECTIVE  DATE:  Immediately. 
ADDRESSES:  Send  inquiries  to  Area 
Manager,  Ridgecrest  Resource  Area,  300 
S.  Richmond  Road,  Ridgecrest, 
Caiifomia  93555.  The  DTNA 
Management  Plan  with  public  comments 
will  be  available  at  the  above  address 
from  7:30  a.m.  to  4  p.m.  on  regular 
working  days.  For  further  information 
contact  Robert  Parker  at  the  above 
address  or  (619)  375-7125. 

Plan  Actions:  Dogs  will  not  be 
allowed  within  the  boundaries  of  the 
DTNA  (except  for  seeing  eye  dogs).  This 
will  pertain  to  dogs  both  on  and  off 
leashes.  The  boundaries  of  the  DTNA 
are  easily  identified  by  a  woven  wire 
fence  and  signs.  Second,  it  will  be 
prohibited  for  bicycles  to  be  ridden  on 
foot  trails  or  elsewhere  within  the 
DTNA.  These  trails  are  located  in  the 


vicinity  of  the  Interpretive  Center  at  the 
DTNA.  Bicycle  riding  in  the  DTNA  will 
only  be  allowed  on  the  access  road  into 
the  Interpretive  Center  parking  lot. 

Any  person  who  violates  or  fails  to 
comply  with  these  regulations  as 
govemed  by  43  CFR  parts  8340,  8351. 
8364,  and  8365,  may  be  subject  to 
prosecution  pursuant  to  appropriate 
laws  and  regulations.  Such  punishment 
may  be  a  fine  of  not  more  than  $1,000  or 
imprisonment  for  not  longer  than  12 
months  or  both. 

FOR  FURTHER  INFORMATION,  CONTACT; 

Gerald  E.  Hillier.  District  Manager. 
Bureau  of  Land  Management,  6221  Box 
Springs  Blvd.,  Riverside,  CA  92507-0714. 
(714)  653-2146. 

Dated:  Septeint)er  19. 1991. 
Gerald  E.  Hillier. 
District  Manager. 
[FR  Doc.  91-24386  Filed  10-9-91;  8:45  am] 

MLUNQ  COM  4StO-4»-M 


INM-940-02-4214-12;  NMNM  16204  and 
NMNM  0554544] 

Termination  of  Recreation  and  Pul>lic 
Purposes  Classifications  and  Order 
Providing  for  Opening  of  Ljind;  New 
Mexico 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  This  notice  terminates 
recreation  and  public  purposes 
classifications  NMNM  16204,  in  its 
entirety,  and  NMNM  0554544  in  part. 
The  lands  wrill  be  opened  to  the  public 
land  laws  generally,  including  the 
mining  laws.  The  lands  have  been  and 
remain  open  to  the  mineral  leasing  laws. 
EFFECTIVE  DATE  November  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  F.  Hougland,  BLM,  New 
Mexico  State  Office,  P.O.  Box  1449, 
Santa  Fe,  NM  87504-1449,  505-98d-60n. 
SUPPLEMENTARY  INFORMATION: 

1.  Pursuant  to  the  Recreation  and 
Public  Purposes  Act  of  June  14, 1926,  as 
amended.  (43  U.S.C.  869  et  seq),  and  the 
regulations  contained  in  43  CFR  2461.5 
(c)(2),  recreation  ahd  public  purposes 
classification  NMNM  16204  is  hereby 
terminated  in  its  entirety,  NMNM 
0554544  is  hereby  terminated  in  part, 
and  the  segregations  for  the  following 
described  lands  are  hereby  terminated: 

New  Mexico  Principal  Meridian 

T.  1  N.,  R.  12  W., 

Sec  19,  lot  3,  NVkNEV4SWy4.  SE^NE% 
SWS^.andNHSEV*; 

Sec.  2a  NV^SVi. 
T  3  S..  R.  6  W.. 
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UMI 


Sec.  3.  NWy4SWy4; 
T.  4  S..  R.  15  W.. 

Sec.28.SWy4. 
The  areas  described  aggregate  510.19  acres  in 
Socorro  and  Catron  Counties. 

The  classifications  no  longer  serve  a 
needed  purpose  as  to  the  lands 
described  above,  and  are  hereby 
terminated. 

2.  At  9  a.m.  on  November  12. 1991.  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  November  12, 1991.  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  9  a.m.  on  November  12, 1991.  the 
lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws.  Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations^ in  local  courts. 

Dated:  October  2. 1991. 

Monte  G.  Jordan, 

Associate  State  Director. 

(FR  Doc  91-24395  Filed  10-9-91;  8:45  amj 

WLUMG  CODE  4310-FB-« 


[NV-930-02-4212-18] 

Realty  Action;  Sale  of  Public  Lands  In 
Clark  County,  NV 

Public  Law  96-586,  enacted  December 
23, 1980,  authorizes  and  directs  the  sale 
of  certain  public  lands  in  and  around 
Las  Vegas.  Nevada.  The  following 
described  lands  have  been  determined 
to  be  suitable  for  sale  utiUzing 
competitive  procedures,  at  not  less  than 
fair  market  value.  The  lands  will  not  be 
offered  for  sale  until  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 


Parcel 
No. 


Serial  No. 


Legal  description 


Section  14 


•WV4SEy4N 

Ey4swy4 

•Wl.*NEy4S 

Ey4Swy4 


Section  17 


Section  21 


91-21 


N-54810.. 


WV^SEViN 

wy4Nwy4 


Section  24 


91-22 


N-54811 _..  SEy.SEyiNWy4 


Section  28 


91-23 
91-24 
91-25 


N-64812.. 
N-54813.. 
N-54814.. 


EV^SWy4N 

Ey4SEy4 

WMiSEWiN 

Ey4SEy4 

EHSEy4N 

Ey4SEy4 


Acres 


T.  21  &.  R.  60  E. 
Section  13 

91-03 

N-M792 

NWy4SWWS 

wy4Nwy4 
swy4Swy4S 

wy4Nwy4 
Nwy4Nwy4N 

wy«swy4 

NWy4SEV4N 

EV4SWV4 

swyiSEWiN 

E^iswy. 

2.5 

91-04 

N-64/93 

.2.5 

91-05 
91-06 

N-54794 

N-54795 

2.5 
2.5 

91-07 

N-54796 

2.5 

5.0 

5.0 


91-10 

N-436e9 

EHSEy4N 
Ey4NWy4 

5.0 

91-11 

N-64600 

wwswy4N 
wy4NEy4 

5.0 

91-12 

N-54801 

E<4SWy4N 

wy,NEy4 

5.0 

91-14 

N-54803 

WV4NWy4S 

Ey4NEy; 

5.0 

91-15 

N-54804 

WV<iNEy4S 

Ey4NEy4 

5.0 

91-16 

N-54805 

WMiSwy«s 
EV4NEV4 

5.0 

91-17 

N-54806 

EHSwy4S 
Ey4NEy4 

5.0 

91-18 

N-54807._. 

EV^NEy4N 

Ey4SEy4 

5.0 

91-19 

N-54808 

WHNWWiN 

wy4swy4 

5.0 

91-20 

N-54809 

EMiNWy4N 

wy4Swy4 

5.0 

5.0 


10.0 


5.0 
5.0 
5.0 


These  parcels,  situated  in  the  Las 
Vegas  Valley,  have  potential  for  urban- 
suburban,  commercial  and  industrial 
development.  Transfer  of  this  land  from 
Federal  ownership  will  facilitate  local 
land  use  planning  and  enhance  its 
compatibility  with  adjoining  private 
land  uses.  All  or  portions  of  the  subject 
land  herein  described  will  be  offered  for 
sale  initially  at  a  public  auction  in  Las 
Vegas  on  December  11. 1991.  The  sale 
will  be  conducted  using  a  combination 
sealed  bid/oral  auction.  Sealed  bids  will 
be  accepted  at  the  Las  Vegas  District 


Office  until  4:15  p.m.  on  Tuesday. 
December  10, 1991.  No  bid  will  be 
accepted  for  less  than  the  appraised 
price,  and  bids  for  a  parcel  must  include 
all  lands  in  the  parcel. 

The  highest  qualified  sealed  bid  on 
each  parcel  will  determine  the  starting 
point  for  the  oral  bidding  conducted  the 
day  of  the  sale.  Oral  bidding  will  be 
open  to  everyone.  More  detailed 
procedures  will  be  outlined  in  the  sale 
brochure,  which  will  be  available  after 
November  1, 1991,  at  the  Las  Vegas 
District  Office.  The  parcels  not  sold 
through  the  initial  auction  will  be 
offered  the  third  Wednesday  of  each 
month,  using  sealed  bid  procedures,  to 
be  outlined  in  the  sale  brochure. 

Conveyance  of  the  available  mineral 
interests  will  occur  simultaneously  with 
the  sale  of  the  land.  The  mineral 
interests  being  offered  for  conveyance 
have  no  known  mineral  value.  A  bid  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests  offered  on  the 
parcel.  The  declared  high  bidder  will  be 
required  to  deposit  15%  of  the  full  bid 
price  and  a  $50.00  nonretumable  filing 
fee  for  conveyance  of  the  mineral 
interests  immediately  at  the  sale.  Failure 
to  deposit  these  sums  will  result  in 
disqualification  as  the  high  bidder.  The 
authorized  officer  shall  then  determine 
whether  to  accept  the  next  highest  bid. 
withdraw  the  lands  from  market,  or 
reoffer  them  at  a  later  date. 

General  terms  and  conditions  of  the 
sale  are: 

1.  The  land  will  be  sold  subject  to  all 
valid  existing  rights  such  as  power 
transmission  and  telephone  line 
easements  and  federally  issued  oil  and 
gas  leases. 

2.  The  land  will  be  sold  subject  to 
reservation  for  streets,  roads,  flood 
control  and  public  utilities,  both  existing 
and  proposed,  in  accordance  with  Clark 
County  and  the  City  of  Las  Vegas  plans. 

3.  All  land  that  is  sold  will  be  subject 
to  applicable  Clark  County  and  City  of 
Las  Vegas  ordinances. 

4.  Any  development  and  proposed 
development  of  a  parcel  affected  by  the 
100-year  fiood  plain  shall  be  subject  to 
review  and  regulations  by  Clark  County 
Department  of  Public  Works.  Flood 
Control  Division  for  flood  control  and 
storm  water  management. 

5.  All  parcels  sold  will  be  subject  to 
compUance  with  Clark  County's  Habitat 
Conservation  Plan  regarding  the  desert 
tortoise. 

6.  The  United  States  shall  reserve  to 
itself  all  minerals  of  known  value  on  all 
parcels  being  offered:  Together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 


II 


Federal  Register  /  Vol.  56,  No.  197  /  Thursday.  October  10.  1991  /  Notices 


51231 


will  be  incorporated  in  the  patent 
document,  is  available  for  review  at  the 
Las  Vegas  District  Office.  4765  W.  Vegas 
Drive.  P.O.  Box  26569,  Las  Vegas, 
Nevada  89126. 

7.  The  United  States  reserves  to  itself 
a  right-of-way  for  ditches  and  canals, 
Act  of  August  30, 1890,  26  Stat.  391;  43 
U.S.C.  945. 

Adjoining  landowners  have  no 
preference  rights.  Only  U.S.  citizens  and 
legally  chartered  U.S.  Corporations  are 
eligible  to  purchase  these  lands. 
Information  regarding  the  time  and  site 
of  the'auction.  and  specific  sale 
procedures  will  be  published  in  a  sale 
brochure  and  made  available  to  the 
public  prior  to  the  sale.  The  Bureau  of 
Land  Management  may  accept  or  reject 
any  and  all  offers,  or  withdraw  any 
lands  or  interest  in  land  from  sale  if,  in 
the  opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA  or  other 
applicable  laws. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  the  publication,  whichever 
occurs  first 


'\\ 


For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  October  1, 1991. 
William  T.  Combs. 

Acting  District  Manager,  Las  Vegas,  NV. 
[FR  Doc.  91-24451  Filed  10-0-^;  8:45  am] 
Mumo  cooe  4aio-HC-« 


[NiyM>30-01-4212-20] 

Sal«  Of  Public  Land  In  Catron  and 
Socorro  Counties,  NM 

agency:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  realty  action.  Interior. 

summary:  The  Bureau  of  Land 

Management  (BLM)  announces  that  the 
following  described  parcels  of  land  have 
been  examined  and  identified  as 
suitable  for  disposal  by  sale  under 

Parcel  Information 


section  203  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976 
(90  Stat.  2750;  43  U.S.C.  1713)  at  no  less 
than  the  appraised  fair  market  value 
shown.  The  parcels  are  isolated,  difficult 
and  uneconomical  to  manage  as  part  of 
the  public  land,  and  are  not  suitable  for 
management  by  another  Federal 
department  or  agency.  The  sale  is 
consistent  with  the  BLM's  planning 
efforts,  and  the  public  interest  will  be 
served  by  offering  this  land  for  sale. 

Sale  Method 

Parcels  1  through  7  will  be  offered  for 
sale  using  competitive  bidding 
procedures  (43  CFR  2711.3-1).  On 
parcels  9  through  12,  the  bidding  will  be 
modified  to  allow  bids  from  designated 
bidders  only  (43  CFR  2711.3-2).  Parcel  8, 
and  parcels  13  through  63  will  be  offered 
to  the  listed  parties  through  direct  sale 
procedures  not  less  than  60  days  from 
publication  of  this  notice  (43  CFR 
2711.3-3).  However,  parcels  8, 13,  21,  22. 
39,  55  and  58  are  also  presently  being 
considered  for  disposal  as  part  of  a 
pending  multi-party  land  exchange  pool. 
Should  these  parcels  not  be 
incorporated  into  the  final  exchange 
package,  they  will  be  offered  for  sale 
according  to  the  procedures  outlined  in 
this  Notice  of  Realty  Action. 


Parcel 

Serial 
NMNM 

Legal  description,  NMPM 

Acraa 

Appraiaed 
value 

No. 

twnshp  rgo 

Sec 

Lot/tract 

Method  Of  sale 

1 
2 

69946 
59334 
59347 
64756 
66343 

4S..  IE 

4S..  IE 

4S..  IE „ „.., 

43.,  IE .:. 

43.,  IE „ 

18 

32 

32 

6 

9 

30 

29 

0.34 

10.49 

6.70 

7.12 

.50 

1700 
9,790 
4.790 
8,500 
900 

Competitive. 

3 

4 

32 

63 

Competitive. 

5 

12 

Competillve. 

AKA:  Tr.  61  MRQCO  Map  168 

6 

66360 
67562 

43..  IE™. 

7 
20 

37 

16.20 
1.14 

9,800 

^ooo 

Competitive. 
Competitive. 

7 

43..  IE 

29,40 

AKA-  Tr.  39,  and  Portion  of  Stata  Highway,  MRQCO  Map  170 

6 

69955 

75678 
77449 
83784 
69949 
66330 

43..  IE _ _ „.... 

53..  1 E ™, 

53.,  IE 

53,  IE „      

43.,  IE „      ... 

23.,  IE 

33 

4 
17 
17 
18 
31 

17 

17.20 

.48 

.24 

.24 

1.61 

2.76 

12,000 

630 

25 
25 

1.900 
6,400 

Diraci  10  Ctiailei  and  Jaiiie  1  leaden  Mid  1  leitiarl 

DIr 

9 
10 
11 

11 

16 

16 

and  AHoe  Cushlng. 
Mod  Competitive. 
Mod.  Competitive. 
Mod.  Competitive. 

12 
13 

33 

11 

Mod.  Competitive. 

Direct  to  Cortme  Qonzalea,  et  aL 

AKA  Portion  of  Tr.  7A  and  7B,  MRQCO  Map  159 

14 

60942 

53.,  IE  „„ 

4 

32 

2.20 

100 

Direct  to  Leo  PadUla. 

AKA  Portion  o(  Ro«t  MRQCO  Mi«)  176 

15 

69944 
69945 

43..  IE 

43.,  IE 

18 
IB 

29 

.10 
6.22 

25 
25 

Direct  to  Socorro  Courtly. 

16 

18,19 

Direct  to  AT&SF  RaHroed. 

AKA  Portion  of  RaHrowi  and  San  Antonio  Ditch,  MRQCO  Map  168 

17 
16 
19 

69947 
69946 
69954 

43..  IE 

43.,  IE 

43.,  IE „ 

18 
16 
18 

28..._ 

27,34 

23,  31 

1.36 
7.36 

100 

125 

25 

Direct  to  Chvlea  vid  Joyce  VanLandlngham. 
Direct  to  Earl  Towmer. 
Direct  to  NMSHO. 

UMI 
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Parcel  Information— Continued 


Parcel 
Na 


Legal  deecripOon.  NMPM 


tiwnshp  rge 


Sec 


Lot/trad 


Acres 


Appratsed 
value 


Method  0(1 


AKA:  Portion  of  State  Highway,  MRGCO  Map  169 


20 


75581 


5&.  1E.„ 


35 


1.71 


100 


Direct  to  Adolph  and  Roiwena  Baca 


AKA:  Portion  of  Tr.  59.  MFIGCO  Map  175 


22        75579    5S..1E..._.. 


4    40,. 


16.92 


8,460    Direct  to  Cteto  and  Rut>y  Vasquez. 


AKA:  Portion  of  Pubfic  road.  MRQCD  Map  175 


24 


77438 


5S..  IE. 
Sa.  IE. 


17 
18 


18.. 
20 


1.79 


25 


Direct  to  MRGCO. 


AKA:  Portions  Of  Main  Canal  South  and  Elmer«Jorf  Drain.  MRGCO  Map  179 


25        77417    5S.,  IE 


4     31. 


0.001 


25    Direct  to  Adolph  and  Rowena  Baca. 


AKA;  Portion  of  Tr.  31.  MRGCD  Map  175 


26        77432    53.,  IE 


18 


22.23. 


1.68 


25    Direct  to  NMSHD. 


AKA:  Portion  of  U.S.  Highway  85.  MRGCO  Map  179 


27        77433     53..  IE 


18     21 


6.14 


25    Direct  to  AT&SF  Railroad. 


AKA:  Portion  of  RaHroad,  MRGCD  Map  179 


28        77437    53..  IE 


4     30.. 


0.06 


25    Direct  to  C.  Headen  et  al. 


AKA:  Portion  of  Tr.  29.  MRGCO  Map  175 


29        69958    53..  IE 


7     15.. 


0.07 


25    Direct  to  Theresa  Villalobos. 


AKA:  Portion  of  Tr.  22.  MRGCD  Map  176 


30 


69959 


5S.,  IE. 
53.,  IE. 


18,23 


25 


Direct  to  NMSHD. 


AKA:  Portion  of  State  Highway,  MRGCO  Map  175  and  Portion  of  U.S.  Highway  85.  MRGCD  Map  176 


31 


69960 


53.,  IE. 
53..  IE. 


45 

17.24 


11.52 


30 


Direct  to  AT&SF  Railroad. 


AKA:  Portion  of  AT&SF  Railroad,  MRGCO  Maps  175  and  176 


32 


69961 


53. IE. 
53.,  IE. 
53..  IE. 


43 

7 
14,  16 


1.29 


100 


Direct  to  Huning  Land  Trust 


AKA:  Portion  of  Tr.  63.  and  the  San  Antonio  Ditch.  MRGCD  Map  175 


35 


53..  IE. 


22 


0.75 


25 


Direct  to  Socorro  Co. 


AKA:  Portion  of  Road,  MRGCO  Map  176 


36 


75506 


53.,  IE . 


19.. 


0.79 


25 


Direct  to  Archdiocese  of  Santa  Fe. 


AKA:  Portion  of  Tr.  33.  MRGCO  Map  175 

21 

75580 

5S.  IE - 

4 

41 

16.93 

8,465 

Direct  to  Esquipula  Vigil.  Jr. 

AKA:  Portion  of  Tr.  59.  MRGCD  Map  175 

23 

OV93V 

53..  IE _.. 

4     43 

1.34 

25 

Direct  to  Socorro  Ca 

1 

AKA:  Portion  of  Tr.  75,  MRGCD  Map  175,  and  Portion  of  Tr.  7, 19a.  and  21.  MRGCO  Map  176 

33 

69962 

43.,  IE 

53..  IE 

32 
5 

43.44 

21,  22.  28. 
29,33, 
35.  and 
37. 

48.22 

120 

Direct  to  MRGCD. 

AKA:  Portions  of  Conveywice  Channel.  SpoiNMnks.  the  Socorro  Main  Canal,  and  Rio  Grande,  MRGCO  Map  175 

34 

69963 

53..  IE _... 

5 

16 

0.05 

25 

Direct  to  SaHy  Stiers. 

1 
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AKA:  Portion  o(  Untottad  Qovammant  Land.  MRQCD  Uft  176 

37 

76629 

6S.,  IE „ _ 

5 

42 

0.81 

100 

Dbaei  to  Joaa  Romaro. 

AKA:  Portton  of  Tr.  8,  MRQCO  Mip  ITS 

38 

76875 

4S.,  IE 

32 
5 

40 

24 

1.77 

100    Olraot  to  Crmnay  Banavidaz. 

58.,  IE 

AKA:  Portton  o(  Tr.  6.  MRQCO  M^  175 

39 

.76676 

5S.,  IE 

4 

38 

7.74 

3J70 

Direct  to  MaMn  and  Joaia  Cote. 

AKA:  Tr.  38.  MRQCD  Map  175                                                                                                                         | 

40 

77422 

5S.,  IE 

8 

27,  29,  32. 
38. 

0.94 

100 

Direct  to  ^4eil  and  PauHne  Bruton. 

AKA:  Portion  o(  Tr.  15A.  16. 18.  27.  28.  29.  31A.  31B2B.  34A.  and  51  and  Road  and  Ditch,  MRQCO  Mi«>  176                                                               | 

41 

77423 

5S..1E .. „... 

8 

28 

0.03 

25 

Direct  to  MRQCO. 

AKA:  Portton  o(  the  Socorro  UHn  Canal.  MRGCD  Map  178 

42 

77424 

53.,  IE „ 

8 

25 

1.24 

25 

1  Direct  to  NMSHD. 

AKA:  Portton  o(  U.S.  MghMy  85.  MRQCO  tAip  176 

43 

77425 

5S.,  IE 

7 
8 

21. -... 

28 

aso 

100 

Direct  to  Huning  Land  TruaL 

AKA:  Portton  of  Tr.  26,  and  U.&  HlgTMay  85.  MRQCO  M^  176 

44 

77428 

53..  IE 

8 

35.  42 

1.71 

25 

Diract  to  Socono  Ca 

AKA:  Portton  o(  Road  and  Swt  Anionto  DMch,  MRQCO  Map  176 

45 

77427 

58..  1E.„ ....... 

8 

30 „ 

0.37 

25 

Direct  to  Socorro  Qalagoa. 

AKA:  Portton  o»Tr.  348  and  road.  MRQCO  Mi«>  178 

46 

77428 

58..  1E..„_. 

8 

24.    

6.43 

25 

Direct  to  ATA8F  RR. 

AKA:  Portton  Of  ATASF  Railroad.  MRQCO  Mi«)  178 

47 

77429 

58..  IE 

8 

33 

aoi 

25 

Direct  to  EtequM  PadM  Jr. 

AKA:  Portion  of  Tr.  36A2B.  MRQCO  M^  176 

48 

77430 

53..  IE 

8 

18,37 

ai9 

2S 

Direct  to  Fata  Padta. 

AKA:  Portion  of  Road  and  Tr.  64B.  MRQCO  Mi^  178 

49 

77442 

58..  IE _. 

8 

36,40. 

0.87 

100 

Direct  to:  Yofwida  B.  Cook.  Joe  Raymond  BiwicM, 
and  Cwmaila  Biancfii-Waiemowata 

AKA:  Portton  Of  Tr.  48  and  50  and  Portton  of  Dlloh.  MRQCO  M^  178 

50 

ftttlAfl 
vlffOTIO 

43..  IE.     

29 

18 

0.004 

« 

Direcl  to  Emaal  F.  SloNar.    ' 

AKA:  Portton  of  Tr.  2961.  MRQCO  Map  172 

51 

67602 

48.  IE 

20 

34 

0.020 

25 

DIrecl  to  Valanlino  and  Halan  Rivera 

AKA:  Portion  of  Tr.  13A2B,  MRQCO  Map  170 

52 

53 
54 
55 
56 

57 
58 
59 

60 
61 

82871 
82872 

82673 
62674 
82675 
82676 
82677 
82678 

82679 
82680 

75685 
75588 

58..  18W 

15 
IS 

Tr.47 

Tr.  48.        . 

Tr.  49 

Tr.40.4«.... 

Tr.  SO 

Tr.  52 

Tr.  37.  41  .„ 
Tr.  43.  51. 

and  53. 

Tr.  39 

Tr.3a,42, 

44. 
Tr.  15.16.-. 
17 

0.04 
0.02 
1.79 
0.19 
0.18 
3.34 
0.43 

0.72 
a42 

0.52 
0.50 

250 
25 

25 
1.250 

25 

25 
2.325 

25 

250 
160 

100 
100 

Direct  to  Joee  Aragon. 
Direct  to  Qorgonto  VMe)oa. 

Direcl  to  Lugaida  QKtoona. 

Direct  to  Lugardi  GMmna  w)d  PtiWp  Candalafia. 

Direcl  to  Juan  and  Franda  Mata 

Direct  to  Samuel  Qubanaz. 

Direct  to  Raymundo  Quiiarraz. 

Direct  to  Juan  and  Ramona  Guliarraz. 
Direcl  to  Loirie  VaUajos  Sarafin. 

Direct  to  Jaoobo  VlgL 
Direct  to  Lorenzo  VigL 

58.,  18W 

53..  16W ...„            

53.,  16W .„ 

63.,  16W : 

53..  18W _.     

5a.  16W „          

53..  16W 

53.,  16W _ 

58..  18W..    

62 

53.,  IE 

63 

53.,  IE 

- 

> 

51234 


Federal  Register  /  Vol.  56.  No.  197  /  Thursday.  October  10.  1991  /  Notices 


Sales  Procedures 

The  sale  of  parcels  1  through  7  and  9 
through  12  will  be  competitive  sealed 
bids  followed  by  oral  bidding.  However, 
on  parcels  9  through  12.  competitive  bids 
will  only  be  accepted  from  the 
designated  bidders  named  below. 

Modified  Competitive  Sale  Designated 
Bidders 

Parcel  No.  9 

1.  Tomas  Delgadillo 

2.  Charles  and  Jessie  Headen  and 
Territorial  Land  Co. 

Parcel  No.  10 

1.  Efrain  Chavez.  Jr. 

2.  Pauline  Bruton 

Parcel  No.  11 

1.  Efrain  Chavez.  Jr. 

2.  Pauline  Bruton 
Parcel  No.  12 

1.  Gilbert  F.  Saiz 

2.  Bill  Sargent 

Sealed  bids  will  be  considered  only  if 
received  in  the  Socorro  Resource  Area 
Office.  198  Neel  Avenue,  NW..  Socorro. 
NM  87801.  before  10  a.m.  on  December 
10, 1991.  the  day  of  the  sale.  Oral  bids 
will  be  accepted  commencing  at  10:30 
a.m.,  following  the  opening  of  all  sealed 
bids,  at  the  same  place  on  the  same  sale 
date.  Sealed  bids  of  less  than  the 
appraised  fair  market  value  will  be 
rejected.  The  highest  qualified  sealed 
bid  will  be  publicly  declared  by  the 
Authorized  Officer.  The  highest 
qualified  sealed  bid  will  then  become 
the  starting  point  for  the  oral  bidding.  If 
no  qualified  sealed  bids  are  received, 
the  oral  bidding  will  start  at  the 
appraised  fair  market  value.  In  the 
absence  of  oral  bids,  the  highest 
qualified  sealed  bid  will  establish  the 
sale  price  for  the  parcel.  In  the  event 
that  two  or  more  sealed  bids  are 
received  containing  valid  bids  of  the 
same  amount  for  the  same  parcel,  and 
no  higher  oral  bid  is  received  for  that 
parcel,  the  determination  of  which  is  to 
be  considered  the  highest  designated  bid 
will  be  by  supplemental  bidding.  In  such 
a  case,  the  high  bidders  will  be  allowed 
to  submit  oral  or  sealed  bids  as 
designated  by  the  Authorized  Officer. 
After  oral  bids  are  received,  the  highest 
qualifying  bid,  whether  sealed  or  oral, 
shall  be  declared  by  the  Authorized 
Officer. 

Bidders  must  be  18  years  of  age  or 
over  and  United  States  citizens,  and 
corporations  must  be  subject  to  the  laws 
of  any  state  or  of  the  United  States. 
Apparent  high  bidders  must  submit 
proof  of  these  requirements  within  15 
days  after  the  sale  date.  Bids  must  be 
made  by  the  principal  or  his  duly 
qualified  agent.  Each  sealed  bid  must  be 


written  or  typed  and  accompanied  by 
postal  money  order,  bank  draft,  or 
cashier's  check  made  payable  to  the 
Department  of  Interior.  Bureau  of  Land 
Management,  for  not  less  than  10 
percent  or  more  than  30  percent  of  the 
amount  of  the  bid.  The  sealed  bid 
envelope  containing  the  bid  and  the 
required  amount  must  be  marked  in  the 
lower  left-hand  comer  as  follows: 


Public  Sale  Bid  Parcel  No. 

Serial  No. 

Sale  Held 


(Date) 

Each  successful  oral  bidder  will  be 
required  to  pay  not  less  than  20  percent 
of  the  amount  of  the  bid  immediately 
following  the  sale.  Payment  must  be  by 
cash,  personal  check,  bank  draft,  money 
order,  or  any  combination  of  these. 
Successful  bidders,  whether  such  bid  is 
oral  or  sealed,  will  be  required  to  pay 
the  remainder  of  the  sale  price  prior  to 
expiration  of  180  days  from  the  date  of 
the  sale.  Failure  to  submit  the  full  sale 
price  within  the  above  specified  time 
limit  will  result  in  cancellation  of  the 
sale  of  the  specific  parcel  and  the 
deposit  will  be  forfeited  and  disposed  as 
other  receipts  of  sale. 

All  sealed  bids  will  be  either  returned, 
accepted,  or  rejected  within  30  days  of 
the  sale  date.  Parcels  not  sold  on  the 
day  of  the  sale  will  be  reoffer'ed  for  sale 
every  first  Tuesday  of  each  month,  same 
time  and  place,  by  the  same  procedures 
described  above  until  sold  or  until  June 
2. 1992,  at  close  of  business. 

On  parcels  9  through  12:  Should  any 
parcel  remain  unsold  to  the  designated 
bidders  on  the  sale  date,  they  will  then 
be  offered  by  the  open  competitive 
bidding  procedures  described  above 
every  first  Tuesday  of  each  month,  same 
time  and  place,  until  sold  or  until  June  2, 
1992.  at  close  of  business. 

On  parcels  52  through  61:  If  the  named 
purchasers  fail  to  complete  the  direct 
purchase  of  any  parcels  during  the  time 
allowed  for  such  purchase,  the  unsold 
parcels  will  be  offered  for  sale  every 
first  Tuesday  of  each  month  until  June  2, 
1992.  at  close  of  business,  by  modified 
competitive  bidding.  This  modified 
competitive  bidding  will  be  limited  to 
those  property  owners  within  the 
Aragon  townsite. 

In  the  event  that  the  Authorized 
Officer  rejects  the  highest  qualified  bid 
of  any  of  the  above  parcels,  or  releases 
the  bidder  from  it,  the  Authorized 
Officer  shall  determine  the  public  land 
shall  be  withdrawn  from  the  market  or 
reoffered. 

Terms  and  Conditions 

Terms  and  conditions  applicable  to 
the  sale  are: 


1.  The  patents,  when  and  if  issued, 
will  contain  a  reservation  to  the  United 
States  for  ditches  and  canals. 

2.  All  minerals  will  be  reserved  to  the 
United  States  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals. 

3.  All  patents  will  be  issued  subject  to 
existing  access  road  right-of-way  and 
easements. 

4.  The  following  parcels  lie  within  or 
partially  within  a  100-year  floodplain 
and  the  patents  will  contain  land  use 
restrictions  as  required  by  Executive 
Order  11988: 10, 11, 13. 14.  20  through  22. 
24.  26,  27.  29  through  33.  35.  and  37 
through  50.  and  52  through  62. 

5.  Parcels  14.  20  through  22.  and  39  lie 
within  wetland  areas  and  the  patents 
will  contain  wetland  restrictions  in 
accordance  with  Solicitor's  opinion. 
BLM  SA  0057. 

6.  On  parcel  1;  the  purchaser  will, 
upon  issuance  of  the  patent,  be  required 
to  grant  an  easement  to  an  adjacent 
landowner  for  an  existing  buried 
waterline. 

7.  On  parcel  4;  the  purchaser  will, 
upon  issuance  of  the  patent,  be  required 
to  grant  an  easement  for  a  certain 
access  road  existing  on  the  parcel. 

8.  On  parcels  53  through  56  and  58 
through  61;  the  patents  will  be  issued 
subject  to  an  existing  Catron  County 
Road  known  as  First  Street. 

9.  On  parcel  4;  the  patent  will  be 
issued  subject  to  those  rights  for 
powerline  purposes  as  have  been 
granted  to  Socorro  Electric  Cooperative 
by  Right-of-Way  (ROW).  No.  NMNM 
66329,  and  also  to  those  rights  for  road 
purposes  as  have  been  granted  by  the 
New  Mexico  State  Highway  Department 
(NMSHD)  by  ROW.  No.  NMNM  09223. 

10.  On  parcel  6;  the  patent  will  be 
issued  subject  to  those  rights  for  road 
purposes  as  have  been  granted  to 
Socorro  County  by  ROW.  No.  NMNM 
67576. 

11.  On  parcel  7;  the  patent  will  be 
issued  subject  to  those  rights  for  road    • 
purposes  as  have  been  granted  to 
NMSHD  by  ROW.  No.  NMNM  66370. 

12.  On  parcels  15. 19.  and  33;  the 
patents  will  be  issued  subject  to  those 
rights  as  have  been  granted  to  Mountain 
Bell  by  ROW.  No.  NMNM  66354  for 
communications  facilities. 

13.  On  parcels  56.  57.  and  59;  the 
patents  will  be  issued  subject  to  those 
rights  for  road  purposes  as  have  been 
granted  to  the  NMSHD  by  ROW.  No. 
NMNM  010186. 

14.  On  parcels  58,  60.  and  61;  the 
purchasers  will,  upon  issuance  of  the 
patent,  be  required  to  grant  easements 
to  the  Aragon  Community  Water  Users 
Association,  for  a  15-foot  wide  access 
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road  to  oiaintain  a  community  water 
'ower. 

15.  On  parcel  55;  the  purchaser  will, 
upon  issuance  of  the  patent,  be  required 
to  grant  an  easement  to  the  Aragon 
Community  Water  Users  Association, 
for  an  existing  community  water  tower 
and  15-foot  wide  access  road. 

16.  On  parcel  9;  the  successful  bidder 
will  be  required  to  grant  a  12-foot  wide 
easement  for  road  and  utility  purposes 
along  the  northern  boundary  of  Lot  11. 

17.  Parcels  3, 12.  and  17  are 
encumbered  by  existing  powerlines. 

18.  On  parcel  11;  the  patent  will 
contain  a  reservation  for  the  Elmendqrf 
Interior  Drain. 

19.  On  parcel  12;  the  patent  will  be 
issued  subject  to  those  rights  granted  by 
Right-of-Way  No.  NMNM  83793  for  an 
access  road  and  waterline. 

DATES:  Interested  parties  may  submit 
comments  regarding  the  proposed  action 
to  the  Socorro  Resource  Area  Manager 
within  45  days  of  publication  of  this 
Notice. 

ADDRESSES:  Comments  should  be  sent 
to  the  Bureau  of  Land  Management, 
Socorro  Resource  Area  Office.  198  Neel 
Avenue  NW.,  Socorro,  New  Mexico 
87801.     1 1 

FOR  FURTHER  INFORMATION: 

Additional  information  concerning  the 
land,  terms  and  conditions  of  sale,  and 
bidding  instructions  may  be  obtained 
from  the  Socorro  Resource  Area  Office 
at  the  above  address.  Telephone  calls 
may  be  directed  to  Jon  Hertz,  Chella 
Herrera,  or  Lois  Bell  at  (505)  83&-0412. 

Comments  must  reference  specific 
parcel  numbers.  Adverse  comments 
received  on  specific  parcels  will  not 
affect  the  sale  of  any  other  parcel. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior. 

Upon  publication  in  the  Federal 
Register,  the  lands  described  above  will 
be  segregated  from  appropriation  imder 
the  public  land  laws,  including  the 
mining  laws.  The  segregative  effect  of 
this  Notice  of  Realty  Action  shall 
terminate  upon  issuance  of  patent  or 
other  document  of  conveyance  to  such 
land,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation  or  270  days  from  the  date  of 
publication,  whichever  occurs  first. 

The  BLM  may  accept  or  reject  any 
offer  to  purchase  or  withdraw  any  tract 
from  sale  if  the  Authorized  Officer 
determines  that  consummation  of  the 
sale  would  not  be  fully  consistent  with 
FLPMA  or  another  applicable  law. 


Dated:  October  4. 1981. 
Robert  R.  CaDdnt. 

Acting  District  Manager. 

[PR  Doc.  91-24430  Filed  lO-B-91;  8:45  am] 

MUJNOCOOC  4310-FB-M 

Minerals  Management  Service 

Outer  Continental  Shelf  Advisory 
Board — Policy  Committee;  Notice  and 
Agenda  for  Meeting 

The  Policy  Committee  of  the  OCS 
Advisory  Board  will  meet  Tuesday, 
November  19  and  Wednesday. 
November  20, 1991,  at  the  Holiday  Inn 
Fair  Oaks,  11787  Lee  Jackson  Highway, 
Fairfax.  Virginia,  (703)  352-2525. 

The  agenda  will  cover  the  following 
principal  subjects: 

Tuesday,  November  19: 

— Proposed  Outer  Continental  Shelf 

Natural  Gas  and  Oil  Resource 

Management  Comprehensive  Program, 

1992-1997 
— Report  of  the  Subcommittee  to  Review 

Policy  Committee  Operating 

Procedures 
— Operations  Report,  including  the 

Safety  and  Environmental 

Management  Program 

Wednesday,  November  20: 

— Impact  Assistance 

— Marine  Minerals  Panel:  Louisiana 

Sand  Project  and  Possible  Spin-offs 
— Committee  Roundtable 
— MMS  International  Program:  Briefing 

and  Request  for  Committee 

Suggestions 
— Oil  and  Natural  Gas  Economics:  The 

Implications  for  the  OCS  Program 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to 
the  Policy  Committee.  Such  requests 
should  be  made  no  later  than  November 
1, 1991,  to  the  Office  of  OCS  Advisory 
Board  Support,  Minerals  Management 
Service.  Department  of  the  Interior,  1849 
C  Street,  NW.,  room  4230.  Washington. 
DC  20240.  Attention:  Terry  Hohnan. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  call  Terry  Holman  at  (202) 
208-3421. 

Minutes  of  the  Policy  Committee 
meeting  will  be  available  for  public 
inspection  and  copying  at  the  Minerals 
Management  Service,  Department  of  the 
Interior.  1849  C  Street.  NW.,  room  2070, 
Washington,  DC  20240.  This  notice  is 
issued  in  accordance  with  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  5  U.S.C.  appendix  1, 


and  the  Office  of  Management  and 
Budget's  Circular  No.  A-63,  Revised. 

Dated:  October  2, 1991. 

Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 
Management 

[FR  Doc.  91-24445  Filed  10-0-91;  &-45  am] 
BRJJNQ  cooc  4aie-«n-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-327] 

Certain  Food  Trays  WItti  Lx>cital>le 
Uds;  Commission  Determination  Not 
To  Review  an  Initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
terminating  the  above-captioned 
investigation  on  the  basis  of  a 
settlement  agreement. 

FOR  FURTHER  INFORMATION  CONTACT 

Abigail  A.  Shaine,  Esq.,  Office  of  the 

General  Counsel,  U.S.  International 

Trade  Commission,  telephone  202-205- 

3094. 

SUPPLEMENTARY  INFORMATION:  On 

September  6, 1991,  complainant  Inline 
Plastics  Corporation  ("Inline")  and 
respondent  Par-Pak  Ltd.  ("Par-Pak") 
filed  a  joint  motion  to  terminate  this 
investigation  on  the  basis  of  a 
settlement  agreement.  The  Commission 
investigative  attorney  (lA)  filed  a 
response  in  support  of  the  motion.  The 
presiding  administrative  law  judge  (ALJ) 
issued  an  ID  (Order  No.  5)  on  September 
12, 1991,  terminating  the  investigation  on 
the  basis  of  the  settlement  agreement. 
No  petitions  for  review,  or  agency  or 
public  comments  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  1337.  and  Commission 
interim  rule  210.53(h).  19  CFR  210.53(h). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  otiier  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
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can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810. 

Issued:  October  4. 1991. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  91-24365  Filed  10-3-91: 8:45  am] 

BILUNOCOOE  7030-<O-«l 


[Investigation  No.  731-TA-538 
(Preliminary)] 

Solfanlllc  Acid  From  ttie  People's 
Republic  of  China 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
538  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  of  sulfanilic  acid  and  sodium 
sulfanilate,  provided  for  in  subheadings 
2921.42.24  and  2921.42.70  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  November 
18. 1991. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201,  as  amended  by  56  FR 
11918,  Mar.  21, 1991),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207.  as 
amended  by  56  FR  11918.  Mar.  21. 1991). 
EFFECTIVE  DATE:  October  3. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202)-205-3190),  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 


SUPPLEMENTARY  INFORMATION: 

Background— This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  October  3. 1991.  by  R-M 
Industries.  Inc.,  Fort  Mill,  SC. 

Participation  in  the  investigation  and 
public  service  list — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
preliminary  investigation  available  to 
authorized  applicants  imder  the  APO 
issued  in  the  investigation,  provided  that 
the  application  is  made  not  later  than 
seven  (7)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference — ^The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  coimection  with  this 
investigation  for  9:30  a.m.  on  October  24, 
1991,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Valerie  Newkirk  (202-205-3190) 
not  later  than  October  21, 1991.  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of  antidumping 
duties  in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deUberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions — As  provided  in 
§§  201.8  and  207.15  of  the  Commission's 
rules,  any  person  may  submit  to  the 
Commission  on  or  before  October  29, 
1991,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigation. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at  the 
conference  no  later  than  three  (3)  days 
before  the  conference.  If  briefs  or 


written  testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §5  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  \  207.12  of  the  Commission's 
rules. 

Issued;  October  4. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-24425  Filed  10-9-91;  8:45  am] 

BILLINQ  CODE  7020-03-« 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31943] 

Alabama  Railroad  Co.— Acquisition 
and  Operation  Exemption— Wabash  & 
Grand  River  Railway 

Alabama  Railroad  Co.  (ARC)  has  filed 
a  notice  of  exemption  to  purchase  and 
operate  60.7  miles  of  rail  Hne  between 
milepost  607.73,  at  Flomaton,  AL,  and 
milepost  666.3,  at  Corduroy,  AL, 
including  the  M&R  Junction  Spur 
between  valuation  stations  0+00  and 
90+81  and  the  Vredenburg  Branch 
between  valuation  stations  0+00  and 
19+92.  The  line  is  owned  by  CSX 
Transportation,  Inc.  (CSX),  which  will 
sell  it  to  Wabash  &  Grand  River 
Railway  (W&GR).'  Shortly  after 
consummation  of  the  CSX-W&GR 
transaction  (October  13. 1991),  W&GR 
will  sell  the  line  to  ARC,  an  affiliate  of 
W&GR. 

This  transaction  is  related  to  a  notice 
of  exemption  filed  concurrently  in 
Finance  Docket  No.  31944.  Pioneer 
Railroad  Company,  Inc. — Continuance 
in  Control  Exemption — Alabama 
Railroad  Co. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  Mary  Todd 


'  CSX's  sale  of  tiie  line  to  W&GR  was  exempted 
from  prior  approval  in  Finance  Doclcet  No.  31866. 
Wabash  h  Grand  River  Railway  Company — 
Acquisition  and  Operation  Exemption— CSX 
Transportation.  Inc..  Une  l>etween  Flomaton  and 
Corduroy.  Alabama  (not  printed),  served  September 
13. 1991. 
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Carpenter,  Gerst.  Heffner,  Carpenter  & 
Podgorsky,  1700  K  Street.  NW..  suite 
1107,  Washington.  DC  20006. 

ARC  shall  retain  its  interest  in  and 
fake  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act.  16  US.C.  470.* 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  October  3, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretcry: 
[FR  Doc.  91-24441  Filed  10-9-81;  8:45  am] 

niXINQ  COOE  7035^)1-M 

[nnanc*  Docket  No.  31941] 

St  Louis  Souttiwestem  Railway  Co. 
and  SPCSL  Corp.— Trackage  Rights 
Exemption— Tho  Alton  &  Southern 
Railway  Co. 

The  Alton  &  Southern  Railway 
Company  (A&S)  has  agreed  to  grant 
overhead  trackage  rights  to  SPCSL  Corp. 
and  St.  Louis  Southwestern  Railway 
Company  over  18.7  miles  of  its  main 
line,  including  certain  connecting  tracks, 
between  Valley  Junction  and  Lenox 
(Mitchell),  at  or  near  East  St.  Louis.  IL 
The  trackage  rights  were  to  have 
become  effective  on  or  after  September 
27. 1991. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Gary  A. 
Laakso,  SPCSL  Corp./Cotton  Belt.  One 
Market  Plaza,  room  846.  San  Francisco. 
CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  RY. 
Co.— Trackage  Rights— BN.  354  LC.C. 
605  (1978).  as  modified  in  Mendocino 
Coast  RY..  Inc.— Lease  and  Operate.  360 
I.C.C.  #653(1980). 

Dated:  October  3. 1991. 


*  Applicant  certifies  that  it  has  identifled  to  the 
appropriate  State  Historic  Preservation  Officer  all 
sites  and  structures  SO  years  old  and  older  that  will 
be  transferred  as  a  result  of  this  transaction. 


By  the  Commission,  David  M.  Konschnik, 
Director,  OfRce  of  proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 

[PR  Doc.  91-24442  Filed  10-9-91;  8:45  am] 
BtLUNQ  CODE  703S-01-M 

[Rnancc  Docket  Na  31946] 

Crown  Pacific  Railroad,  Inc.— 
Acquisition  and  Operation 
Exemption— Line  of  Gilchrist  Timber 
Co. 

Crown  Pacific  Railroad,  Inc.  (Crown), 
has  filed  a  notice  of  exemption  to 
acquire  and  operate  as  a  class  III  rail 
carrier  10.5  miles  of  track  owned  by 
Gilchrist  Timber  Company.  The  line 
extends  between  milepost  0.0.  at 
Gilchrist  Junction,  OR  and  milepost  10.5, 
at  Gilchrist,  OR.  The  transaction  was  to 
be  consummated  near  the  end  of 
September  1991. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Roger  L 
Krage,  suite  900, 121  S.W.  Morrison, 
Portland,  OR  97204. 

Crown  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  national  Historic 
Preservation  Act,  16  U.S.C.  470. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ad  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  October  3, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
(FR  Doc.  91-24443  Filed  10-9-«l;  8:45  am] 

BILUNO  COOC  7035-01-M 

[Finance  Docket  No.  31944] 

Pioneer  Railroad  Co.,  Inc.— 
Continuance  in  Control  Exemption- 
Alabama  Railroad  Co. 

Pioneer  Railroad  Company,  Inc. 
(Pioneer),  a  noncarrier.  has  filed  a  notice 
of  exemption  to  continue  to  control 
Alabama  Railroad  Co.  (ARC)  upon 
ARC'S  becoming  a  carrier.  ARC.  a 
noncarrier.  has  concurrently  filed  a 
notice  of  exemption  in  Finance  Docket 
No.  31943.  Alabama  Railroad  Co.— 
Acquisition  and  Operation  Exemption — 
Wabash  &  Grand  River  Railway,  to 
purchase  and  operate  a  60.7-mile  rail 


line  between  Flomaton  and  Corduroy. 
AL  The  line  is  owned  by  CSX 
Transportation,  Inc.,  but  is  being  sold  to 
Wabash  and  Grand  River  Railway 
(W&GR),  ABCs  affiliate,  which  in  turn 
will  sell  it  to  ARC. 

Pioneer  owns  and  controls  the 
following  Class  III  rail  common  carriers: 
West  Jersey  Railroad  Company,  W&GR. 
and  Fort  Smith  Railroad  Company.  It 
indicates  that:  (1)  The  properties 
operated  by  the  named  railroads  will 
not  connect  with  each  other.  (2)  the 
continuance  in  control  is  not  a  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  Class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
"  the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry  — Control— Brooklyn  Eastern  Dist, 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Mary 
Todd  Carpenter,  Gerst,  Heffner, 
Carpenter  &  Podgorsky,  1700  K  Street 
NW..  suite  1107.  Washington.  DC  20006. 

Decided:  October  3. 1991. 

By  the  Commission,  David  M.  Konscimik. 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr., 
Secretary. 

(FR  Doc.  91-24444  Filed  10-9-91;  8:45  am] 
MLUIM  COOC  703»-01-« 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  September  26, 1991,  a 
proposed  Consent  Decree  in  United 
States  V.  A.F.T.  Corp.,  Case  No.  CV  91- 
5212  Kn  (Tx),  was  submitted  for  lodging 
with  the  Federal  District  Court  for  the 
Central  District  of  California.  The 
United  States  filed  this  action  to  enforce 
the  Clean  Air  Act,  42  U.S.C.  7401.  et  seq. 
(the  "Act"),  and  the  Rule  to  Protect  the 
Stratospheric  Ozone,  40  CFR  part  82 
(1989)  (the  "Rule"),  promulgated 
thereimder,  concerning  importation  of 
chlorofiuorocarbons  ("CFCs").  The  Rule 
implements  the  United  States' 
commitment  under  the  Montreal 
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Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  ("Montreal  Protocol")  to 
restrict  the  United  States'  production 
and  consumption  of  ozone-depleting 
chemicals  by  requiring  producers  and 
consumers  of  these  substances  to  limit 
production  and  consumption  to  within 
the  number  of  "allowances"  they  hold  in 
a  given  12-month  control  period.  The 
complaint  alleges  that  A.F.T.  Corp. 
violated  the  Act  and  the  Rule  by 
importing  CFCs  into  the  United  States 
during  1989  without  acquiring  the 
requisite  consumption  allowances. 

Under  the  proposed  Consent  Decree, 
A.F.T.  will  pay  $12,130  in  settlement  of 
claims  alleged  in  the  complaint  seeking 
penalties  for  past  wrongful  importation. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice.  P.O.  Box  7611,  Ben  Franklin 
Station.  Washington.  DC  20044,  and 
should  refer  to  United  States  v.  A.F.  T. 
Corp..  Case  No.  CV  91-5212  Kn  (Tx),  DJ 
#  90-5-2-1-1572. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Central  District  of  California,  room  7516 
Federal  Building,  300  North  Los  Angeles 
Street,  Los  Angeles,  California;  (2)  the 
U.S.  Environmental  Protection  Agency, 
Office  of  Enforcement,  401  M  Street, 
SW.,  Washington,  DC;  and  (3)  the 
Environmental  Enforcement  Section, 
Environment  &  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
10th  &  Pennsylvania  Avenue,  NW. 
Washington,  DC.  Copies  of  the  proposed 
Decree  may  be  obtained  by  mail  from 
the  Environmental  Enforcement  Section 
of  the  Department  of  Justice, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611.  Benjamin 
Franklin,  Station,  Washington,  DC 
20044-7611.  or  in  person  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave.,  NW.,  Box  1097,  Washington,  DC 
20004.  (202)  347-7829.  Any  request  for  a 
copy  of  the  proposed  Consent  Decree 
should  be  accompanied  by  a  check  for 
copying  costs  totalling  $4.00  ($0.25  per 
page)  payable  to  "Consent  Decree 
Library." 
lohn  C.  Cruden, 

Chief.  Environwental Enforcement  Section. 
Environment  &  Natural  Resources  Division. 
|FR  Doc.  91-24369  Piled  10-0-01:  8:45  am] 

BIUJNO  COOC  441*^11-11 


Lodging  of  Consent  Decree  Pursuant 
to  ttie  Compretiensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  the  Resource 
Conservation  and  Recovery  Act,  tiM 
Clean  Water  Act,  and  ttie  Rivers  and 
Hartiors  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  25, 1991,  a 
proposed  consent  decree  in  United 
States  of  America  versus  A  VX 
Corporation,  et  al.  Civil  Action  No.  83- 
3882-Y,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Massachusetts.  This  case  concerns 
claims  by  the  United  States  and  the 
Commonwealth  of  Massachusetts  for 
past  and  future  cleanup  costs,  for 
injunctive  relief,  and  for  natural 
resource  damages  at  the  New  Bedford 
Harbor  Superfund  site  (the  Site)  in 
southeastern  Massachusetts.  The  United 
States'  claims  are  under  sections  106 
and  107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Laability  Act 
(CERCLA).  section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  section 
504  of  the  Clean  Water  Act,  and  the 
Rivers  and  Harbors  Act.  The 
Commonwealth  has  similar  claims 
under  section  107  of  CERCLA  and  state 
law. 

The  proposed  consent  decree  resolves 
these  claims  against  one  of  the  five 
defendants  named  in  this  lawsuit.  The 
settling  defendant  AVX  Corporation. 
The  consent  decree  requires  AVX 
Corporation  to  pay  a  total  of  $66  million, 
plus  accrued  interest  from  August  1990, 
towards  the  costs  incurred  by  the 
federal  and  state  governments  for 
investigation  and  cleanup  of  PCB 
contamination  in  New  Bedford  Harbor 
and  for  natural  resource  damages.  Of 
this  amount,  $59  million,  plus  accrued 
interest,  will  be  paid  to  the 
Environmental  Protection  Agency's 
Superfund  for  past  and  future  cleanup 
costs.  The  remaining  $7  million,  plus 
accrued  interest,  will  be  paid  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  which  is  the 
lead  federal  natural  resource  trustee  at 
this  site,  and  the  Massachusetts 
Secretary  of  Environmental  Affairs,  who 
is  the  designated  state  natural  resource 
trustee,  for  natural  resource  damages. 
Most  of  this  damage  amount  will  be 
placed  in  a  fund  in  the  Registry  of  the 
U.S.  District  Court  and  will  be  used 
jointly  by  NOAA,  the  Department  of  the 
Interior,  and  the  state  trustee  to  restore, 
replace,  or  acquire  the  equivalent  of 
natural  resources  that  have  been  injured 
by  the  PCB  contamination  in  New 
Bedford  Harbor. 


This  settlement  does  not  affect  the 
pending  claims  relating  to  the  New 
Bedford  Harbor  site  against  the  two 
remaining  defendants  in  this  action. 
Claims  against  two  other  defendants  in 
the  lawsuit  were  settled  by  consent 
decree  entered  by  the  court  on  July  17, 
1991.  Intervener  National  Wildlife 
Federation  has  noticed  an  appeal  from 
the  July  17. 1991  court  order  approving 
that  settlement. 

The  Department  of  Justice  will  receive 
comments  on  the  proposed  consent 
decree  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  versus  A  VX 
Corporation.  D.J.  Ref.  90-11-2-32. 

The  proposed  consent  decree  may  he 
examined  at  the  office  of  the  United 
States  Attorney,  1107  J.W.  McCormack 
Post  Office/Courthouse,  Boston, 
Massachusetts  02109  and  at  the  Region  I 
office  of  the  Environmental  Protection 
Agency,  2203  JFK  Federal  Building. 
Boston,  Massachusetts  02203.  Copies  of 
the  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004  (202-347-2072). 
Copies  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center  at  the  above 
address.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $9.25 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Barry  H.  Hartman, 
Acting  Assistant  Attorney  General. 
Environment  6- Natural  Resources  Division. 
[FR  Doc.  91-24388  Filed  10-9-91;  8:45  am] 
BtLUNQ  COOC  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Comprehensive  Environmental 
Response  Compensation,  and  Liability 
Act 

In  accordance  with  section  122(d)(2) 
of  the  Comprehensive  Environmental 
Resource,  Compensation,  and  Liabihty 
Act  ("CERCLA"),  42  U.S.C.  9622(d)(2) 
and,  the  policy  of  the  Department  of 
Justice,  28  CFR  50.7,  notice  is  hereby 
given  that  a  complaint  styled  United 
States  V.  Marathon  Battery  Company,  91 
Civ.  6544  (VLB),  was  filed  in  the  United 
States  District  Court  for  the  Southern 
District  of  New  York  on  September  27, 
1991.  On  September  30. 1991.  a  consent 
decree  was  lodged  with  the  Court  in 
setUement  of  the  allegations  in  that 
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complaint.  The  complaint,  brought 
pursuant  to  Sections  104, 107(a)  and 
113(b)  of  CERCLA  ('The  Act")  42  U.S.C. 
9604.  9607(a)  and  9613(b),  alleged  inter 
alia  that  there  is  and  has  been  a  release 
or  threatened  release  of  hazardous 
substances  into  the  environment  at  or 
from  Area  n  of  the  Marathon  Site.  Area 
II  is  a  "facility"  within  the  meaning  of 
section  101(9)  of  CERCLA,  42  U.S.C. 
9601(9).  The  Marathon  Site  is  listed  on 
the  National  Priorities  List  (NPL),  40 
CFR  part  300.  appendix  B.  Marathon      • 
Battery  Company  ("Marathon"),  is  the 
present  and  former  owner  and/or 
operator  of  the  facility  during  the  time 
that  hazardous  substances  were 
disposed  of  within  the  meaning  of 
section  107(a)  of  CERCLA,  42  U.S.C. 
9601(22),  9604(a)  and  9607(a).  The  United 
States  Army  Signal  Corps,  presently  the 
United  States  Army  ("Army")  was  a 
former  owner  of  that  facility  during  the 
time  that  hazardous  substances  were 
disposed  of  there. 

Following  the  completion  of  a 
Remedial  Investigation  and  Feasibility 
Study  ("RI/FS"),  which  was  conducted 
in  order  to  investigate  and  determine  the 
nature  and  extent  of  contamination  of 
Area  II,  the  United  States  Environmental 
Protection  Agency,  Region  II  (EPA), 
selected  a  remedial  action  for  Area  II. 
The  decision  is  set  forth  in  a  Record  of 
Decision  ("ROD")  which  was  signed  on 
September  30, 1988. 

Under  the  terms  of  the  proposed 
consent  decree,  Marathon  and  the  Army 
agree  to  pay  the  United  States  the  sum 
of  $11,350,000  which  shall  be  used  to 
fund  the  remedial  action  for  Area  n. 
This  payment  represents  about  70%  of 
the  costs  the  United  States  will  need  to 
expand  to  implement  the  remedial 
action  for  Area  II. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  All  comments 
should  refer  to  United  States  v. 
Marathon  Battery  Company,  D.J.  Ref. 
9Q-11-2-314. 

The  proposed  consent  decree  may  be 
examined  at  the  Environment 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Ave.  NW.,  Box  1097. 
Washington.  DC  20004,  (202)  347-7829.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  peson  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $7.75  (25  cents  per  page 
reproduction  costs)  payable  to  Consent 


Decree  Library.  The  proposed  Consent 
Decree  may  also  be  reviewed  at  the 
Environmental  Protection  Agency: 

EPA  Region  II 

Contact:  Beverly  Kolenberg,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  II,  26 
Federal  Plaza,  New  York,  New  York 
10278 

and  the  OfHce  of  the  United  States 

Attorney  for  the  Southern  District  of 

New  York. 

100  Church  Street.  19th  Floor,  New  York, 
New  York  10007. 

John  C  Crud«n, 

Chief,  Environmental  Enforcement  Section, 
En  vironment  and  Natural  Resources  Division. 
[PR  Doc.  91-24383  Filed  1(K0-91:  8:45  am] 

BHUNO  CODE  4410-01-11 


Lodging  of  Consent  Decree  Pursuant 
to  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  30, 1991  a 
proposed  consent  decree  in  United 
States  y.  Mexico  Feed  and  Seed  Co.,  et 
al..  Civil  Action  No.  N87-6030C,  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Missouri.  The  proposed  consent  decree 
concerns  a  complaint  flled  by  the  United 
States  under  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfimd  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
42  U.S.C.  9606,  9607.  This  is  a  civil  action 
for  recovery  of  response  costs  that  have 
been  incurred  by  the  United  States  in 
response  to  releases  and  threatened 
releases  of  hazardous  substances  from 
the  facility,  known  as  the  "Mexico  Feed 
&  Seed  Site,"  located  near  Mexico. 
Missouri.  The  consent  decree  provides 
that  James  and  Mary  Covington, 
individually  and  doing  business  as 
Mexico  Feed  &  Seed  Co.,  defendants, 
will  pay  $45,000  towards  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044.  and  should  refer 
to  United  States  v.  Mexico  Feed  &  Seed, 
et  al.,  D.J.  Ref.  90-11-2-209. 

The  proposed  consent  decree  may  be 
examined  at  the  ofHce  of  the  United 


States  Attorney  for  the  Eastern  District 
of  Missouri.  1114  Market  Street.  St 
Louis.  Missouri.  63101.  at  the  Region  VII 
Office  of  the  United  States 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel.  726 
Miimesota  Avenue.  Kansas  City.  Kansas 
66101,  and  at  the  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division  of  the 
Department  of  Justice,  room  1515,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave.,  NW.,  Box  1097,  Washington,  DC 
20004,  (202)  347-7829.  In  requesting 
copies,  please  enclose  a  check  in  the 
amount  of  $3.25  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

The  Administrative  Record  may  be 
examined  at  the  Region  VII  Office  of  the 
United  States  Environmental  Protection 
Agency,  Office  of  Regional  Counsel,  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101. 

Bairy  M.  Hartman, 
Acting  Assistant  Attorney  General 
Environment  and  Natural  Resources  Division. 
[FR  Doc  91-24384  Filed  10-0-91;  845  am] 
BNJJMa  COOC  4410-OVII 


Lodging  of  Consent  Order  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  42  U.S.C.  9622  and 
with  Departmental  policy,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
consent  order  in  United  States  versus 
Schlumberger  Industries,  Inc.,  Civil 
Action  No.  91-A22Z,  has  been  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Illinois  on 
September  30, 1991.  The  proposed 
consent  order  concerns  cleanup  of  the 
PCBs  Operable  Unit,  a  hazardous  waste 
site  at  the  Crab  Orchard  National 
Wildlife  Refuge.  The  proposed  consent 
order  requires  defendant  to  perform  a 
cleanup  at  the  Site,  pay  certain  United 
States  Environmental  Protection  Agency 
costs,  and  pay  certain  natural  resource 
damages  to  the  United  States 
Department  of  the  Interior. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
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Washington.  DC  20530,  and  should  refer 
to  United  States  versus  Schlumberger 
Industries,  Inc.  D.J.  Ref.  90-11-3-643. 
The  proposed  consent  order  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Illinois,  room  330,  750  Missouri 
Avenue,  East  St.  Louis,  111.  62201,  at  the 
OHice  of  Regional  Counsel,  United 
Stales  Environmental  Protection 
Agency,  Region  V,  111  West  Jackson 
Street,  Chicago,  Illinois  60604,  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington. 
DC  20004,  (202)  347-2072.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$52.00  (25  cents  per  page  reproduction 
costs]  payable  to  the  Consent  Decree 
Library. 

Barry  M.  Hartman, 
Acting  Assistant  Attorney  General, 
En  vironment  and  Natural  Resources  Division. 
(FR  Doc.  91-24385  Filed  l(>-&-91:  8:45  am] 
numa  cooc  441(H)i-m 


Lodgtng  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act  and  the 
Comprehensive  Environmental, 
Response,  and  UabHity  Act  of  1980 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  28. 1991  a 
proposed  Consent  Decree  in  United 
Slates  V.  Wards  Cove  Packing 
Company,  Inc..  Civil  Action  No.  C90- 
863D  (W.D.  Wash.),  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Washington.  The 
Consent  Decree  concerns  alleged 
violations  of  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
relating  to  asbestos  ("the  asbestos 
NESHAP"),  40  CFR  part  61,  and  the 
Clean  Air  Act,  42  U.S.C.  7401  et  seq.,  as 
well  as  section  103(a)  of  the 
Comprehensive  Environmental 
Response  and  Liability  Act  of  1980 
(CERCLA).  42  U.S.C.  9603(a).  The 
proposed  Consent  Decree  requires 
Defendant  Wards  Cove  Packing 
Company,  Inc.  ("Wards  Cove"),  inter 
alia  (1)  to  pay  a  civil  penalty  of 
$60,000.00  to  the  United  States;  (2)  to 
comply  with  the  asbestos  NESHAP  and 
both  the  Clean  Act  Act  and  CERCLA  in 
the  future:  (3)  to  engage  for  asbestos- 
related  activities  only  those  persons 
who  certify  that  they  are  familiar  with 
the  NESHAP  and  that  they  have 
completed  a  State-  or  EPA-approved 
training  course  for  asbestos  inspectors: 
(4)  to  conduct  inspections  and  perform 
sampling  to  determine  whether  asbestos 


is  present  prior  to  commencing  all  future 
demolition  and/or  renovation  projects 
and  to  maintain  the  records  of  such 
inspections  and  testing;  and  (5)  to 
designate  an  "Asbestos  Program 
Manager"  who  will  oversee  Wards 
Cove's  program  for  dealing  with 
asbestos.  The  Asbestos  Program 
Manager  must  have  completed  an  EPA- 
or  State-approved  course  for  asbestos 
inspectors  and  is  responsible  for 
managing  all  of  Wards  Cove's  activities 
relating  to  the  control  of  asbestos. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division.  Department  of 
Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Wards 
Cove  Packing  Company,  Inc..  D.J.  No. 
90-5-2-1-1425.  In  addition,  the  proposed 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Western  District  of  Washington, 
3600  Seafirst  Building.  800  Fifth  Avenue 
Seattie,  Washington  98104  and  at  the 
U.S.  Environmental  Protection  Agency- 
Region  10,  Office  of  Regional  Counsel, 
1200  Sixth  Avenue,  Seattie,  Washington. 
98101.  The  Decree  also  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
suite  600. 1333  F  Street,  NW., 
Washington  DC  20004.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$4.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  Aspen  Systems 
Corporation. 
John  C  Ciuden, 

Chief.  Environmental  Enforcement  Section 
Environmental  and  Natural  Resources 
Division. 

(FR  Doc.  91-24449  FUed  10-9-91;  8:45  am] 
BtLLitM  COOE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
BeH  Communications  Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C  4301  et  seq.  ("die  Act").  Bell 
Communications  Research,  Inc. 
("Bellcore")  on  September  6. 1991,  filed 
a  written  notification  on  behalf  of 
Bellcore  and  Xerox  Corporation 
("Xerox")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 


Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  venture,  and  its  general  areas  of 
planned  activities,  are  given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasant  Avenue.  Livingston, 
New  Jersey  07039. 

Xerox  is  a  New  York  corporation  with 
its  principal  place  of  business  at  800 
Long  Ridge  Road,  Stamford,  Connecticut 
06904. 

Bellcore  and  Xerox  entered  into  an 
agreement  effective  as  of  August  13, 
1991  to  engage  in  cooperative  research 
activities  directed  to  exploring  the 
technology  for  broadband 
communications  utilizing  asynchronous 
transfer  mode  ("ATM")  and  ATM 
transport  mechanisms,  to  better 
understand  the  applications  of  this 
technology  for  exchange  and  exchange 
access  services,  including  prototype 
fabrication  for  the  experimental 
demonstration  of  such  technology. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-24447  Filed  10-9-91: 8:45  am) 

BILUNO  cooc  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 
Industrial  Macromolecular 
Crystallography  Association 

Notice  is  hereby  given  that,  on  August 
28, 1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ["(he  Act"), 
the  Industrial  Macromolecular 
Crystallography  Association  ("IMCA") 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notification  was  filed 
for  the  purpose  of  invoking  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintii^s  to  actual 
damages  under  specified  circumstances. 

The  following  parties  have  been 
added  to  IMCA: 

Abbott  Laboratories,  an  Illinois 
corporation,  having  a  principal 
place  of  business  at  One  Abbott 
Park  Road,  Abbott  Park,  Dlinoii 
60064-3500;  and 
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Glaxo  Inc.,  a  North  Carolina 

corporation,  having  a  principal 
place  of  business  at  5  Moore  Drive, 
Research  Triangle  Park,  North 
Carolina  27709. 
No  other  changes  have  been  made  in 
either  the  membership,  objectives,  or 
planned  activities  of  IMCA. 

On  October  23, 1990.  IMCA  filed  its 
original  notification  pursuant  to  section 
6{a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  3, 1990  (55  FR  49952- 
53).  IMCA  has  filed  one  additional 
notification  on  June  6, 1991,  notice  of 
which  the  Department  published  in  the 
Federal  Register  on  July  5, 1991  (56  FR 
30771). 

JoMph  H.  Widmar. 

Director  of  Operations  Antitrust  Division. 
(FR  Doc.  91-24448  Filed  10-«-91;  8:45  am] 

BtUJNO  COOE  4410-O1-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
action:  Notice  of  Permit  Application 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
title  45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  application 
by  November  12, 1991.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADOAESS:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Myers  at  the  above  address 
or  (202)  357-7817, 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 


Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  estabUshment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 
The  application  received  is  as  follows: 

1.  Applicant 

Arthur  L  DeVries 
University  of  Illinois 
Urbana,  IL  61801 

Activity  for  Which  Permit  Requested 

Introduction  of  non-indigenous 
species  to  Antarctica.  The  applicant 
requests  permission  to  transport  10 
specimens  of  Hemideina  Maori,  a 
flightless  insect  to  McMurdo  Station. 
Antarctica  for  use  in  experiments  on 
freezing  tolerance  in  various  species. 
The  specimens  will  be  kept  under 
controlled  conditions  in  a  laboratory 
and  not  released  in  the  environment. 

Location 

McMurdo  Station,  Antarctica 

Dates 

November  1991 — January  1992 
ChariesE  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
[FR  Doc.  91-24450  Filed  10-9-91;  8:45  am] 

nUJNO  COOE  7SS6-01-II 


Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Meeting 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering. 

Place:  National  Science  Foundation.  1800  C 
Street  NW..  Washington,  DC  20550. 

Dates:  October  24  ft  25, 1991. 

Times/Room:  October  24:  8:30  a.m.-5  p.m., 
room  540,  October  25:  8:30  a.m.-3  p.m.,  room 
540. 

Type  of  Meeting:  Open. 

Contact  Mary  M.  Kohlerman.  Executive 
Secretary  of  the  CEOSE,  National  Science 
Foundation,  room  1225.  Telephone  Number 
202-357-7481. 

Purpose  of  Meeting:  To  familiarize 
members  with  the  NSF  research  and 
evaluation  activities  regarding  its  programs 
and  funded  projects;  to  learn  of  human 
resource  efforts  in  the  Research  DlrectorateK 
to  learn  about  the  fmal  outcomes  of  a  study 
of  talented  minority  youth:  to  discuss  the 
report  of  the  ad  hoc  meeting  on  issues  related 
to  persons  with  disabilities;  and  to  provide 
advice  to  the  Foundation  on  policies  and 
activities  to  encourage  full  participation  of 
groups  currently  under-represented  in 
scientific,  engineering,  professional  and 
technical  fields. 


Agenda: 
October  24 

Presentations/Discussions:  8:30  8.m.-12  noon 

Lunch:  12  noon 

Presentations:  1:30  p.m.-4:15  pjn. 

Full  Committee  Meeting:  4:15  p.m. 

October  25 

Full  Committee  Meeting:  8:30  a.m.-4  a.m. 

Presentation)!:  9-12  noo> 

Lunch:  12  noon 

Presentations:  1:30  p.m.-2:30  D.m. 

Adjournment:  3  p.m. 

Summary  Minutes:  May  be  obtained  from 
the  Executive  Secretary  at  the  at>ove  address. 

Dated:  October  4, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  91-24455  Filed  10-0-91;  8:45  am) 

WLUNO  COOE  7S5S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

International  ExMbitions  Federal 
Advisory  Committees;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Federal 
Advisory  Conunittee  on  International 
Exhibitions  will  be  held  on  October  23. 
1991  from  9  a  jn.-3  p  jn.  in  room  M07  at 
the  Nancy  Hanks  Centf;r.  1100 
Pennsylvania  Avenue,  .VWm 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  October  23  from  9  a.m.- 
1:30  pm.  The  topics  will  be  overview  of 
FACIE  role  and  responsibilities,  current 
and  future  fund  activities  in  the  visual 
arts,  and  visual  arts  venues. 

The  remaining  portion  of  this  meeting 
on  October  23  from  1:30  p.m.-3  p.m.  is 
for  the  purpose  of  reviewing  proposals 
for  support  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
September  23, 1991,  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsection  {c)(4),  (6)  and 
(g)(B)  of  section  552b  of  Utle  5.  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  In 
attendance. 
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If  you  need  special  accommodations 
due  to  a  disability,  please  contact  tlie 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506.  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  October  3. 1991. 
Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  91-24432  Filed  10-9-91;  8:45  am] 

BILUNO  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Advanced  Boiling  Water  Reactors; 
Meeting 

The  Subcommittee  on  Advanced 
Boiling  Water  Reactors  will  hold  a 
meeting  on  October  23, 1991,  room  P- 
110,  7920  Norfolk  Avenue.  Bethesda. 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  October  23, 1991 — 8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  draft 
safety  evaluation  reports  related  to 
chapters  3,  9. 10, 11  and  13  of  the  GE/ 
Standard  Safety  Analysis  Report  for  the 
Advanced  Boiling  Water  Reactor  design 
and  other  related  issues. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept. 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  its  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 


The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  General  Electric, 
NRC  staff,  their  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Medhat  El-Zeftawy 
(telephone  301/492-9901)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  October  3, 1991. 
Gary  R.  Quittadueiber. 
Chief,  Nuclear  Reactors  Branch. 
(FR  Doc.  91-24470  Filed  10-9-01;  8:45  am] 

MLUNQ  COOE  759IH>1-« 


Advisory  Committee  on  Reactor 
Safeguards;  Revised  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
October  10-12. 1991,  in  room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  September  20. 
1991.  An  additional  session  on  naval 
reactors  and  the  Yankee  (Rowe)  Nuclear 
Power  Station  has  been  scheduled  for 
1:30  p.m.  on  October  11,  as  noted  in  the 
following  revised  notice.  The  portion  of 
this  session  dealing  with  naval  reactors 
facilities  will  be  closed  as  necessary  to 
discuss  Classiflcation  Information 
applicable  to  this  matter. 

Friday.  October  11, 1991 

8:30  a.w.—9:30  a.m.:  Revised  10  CFR 
part  20,  Standards  for  Protection 
Against  Radiation  (Open) — The 
Committee  will  review  and  report  on 
proposed  NRC  Regulatory  Guides  to 
provide  guidance  regarding 
implementation  of  the  recently  revised 
10  CFR  part  20.  Standards  for  Protection 
Against  Radiation. 

9:45  a.m. — 10:45  a.m.:  Reactor 
Requalification  Program  (Open) — The 
Committee  will  hear  a  briefing  and  hold 
a  discussion  regarding  experience  with 
the  NRC  reactor  operator  requalification 
program,  including  the  impact  of 
symptom-based  operating  procedures. 


10:45  a.m. — 11:45  a.m.:  Resolution  of 
Generic  Issue-113,  Dynamic 
Qualification  of  Large  Bore  Hydraulic 
Snubbers  (Open) — The  Committee  will 
review  and  report  on  the  NRC  staffs 
proposed  resolution  of  this  generic  issue. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

11:45  a.m.— 12:30 p.m.:  Future  ACRS 
Activities  (Open) — The  Committee  will 
discuss  anticipated  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee  as 
well  as  items  related  to  the  scope  and 
conduct  of  Committee  and 
subconmiittee  activities. 

1:30  p.m.— 2:30  p.m.:  ACRS 
Subcommittee  Activities  (Open/ 
Closed) — The  members  will  hear  reports 
and  discuss  assigned  subcommittee 
activities  including  the  operating  status 
of  the  Yankee  (Rowe)  Nuclear  Power 
Station  and  a  recent  visit  to  operating 
nav€d  nuclear  facilities. 

Portions  of  the  session  will  be  closed 
as  necessary  to  discuss  Classified 
Information  applicable  to  the  operation 
of  naval  nuclear  facilities. 

2:45  p.m. — 5  p.m.:  Key  Technical 
Issues  (Open)-— The  Committee  will 
continue  the  discussion  regarding  key 
technical  issues  related  to  evolutionary, 
passive,  and  advanced  nuclear  power 
plant  designs  in  need  of  early  resolution. 

5 — 6p.m.:  ACRS  Subcommittee 
Activities  (Open) — ^The  Committee  will 
hear  reports  on  and  discuss  assigned 
subcommittee  activities  including 
proposed  EPRI  reactor  setpoint 
methodology  for  future  plants,  and  the 
status  of  the  review  of  the  GE  ABWR 
plant. 

Saturday.  October  12. 1991 

8:30  a.m. — 11  a.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Conunittee 
will  discuss  proposed  ACRS  reports 
regarding  items  considered  during  this 
meeting  and  issues  that  were  not 
completed  at  previous  meetings  as  time 
and  availability  of  information  permit. 

11  p.m.— 12:30 p.m.:  Future  ACRS 
Activities  (Open) — ^The  Committee  will 
continue  discussion  of  issues  proposed 
for  consideration  by  the  full  Committee. 

1:30  p.m. — 2:30  pm.:  Miscellaneous 
(Open) — The  Committee  will  complete 
discussion  of  items  considered  during 
this  meeting  and  items  which  were  not 
completed  at  previous  Committee 
meetings  as  time  and  availability  of 
information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2, 1990  (55  FR  40249).  In 
accordance  with  these  procedures,  oral 
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or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those  open 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
Classifled  information  consistent  with  5 
U.S.C.  552(c)(1). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049). 
between  8  a.m.  and  4:30  p.m. 

Dated:  October  3. 1991. 
|ohn  C  Hoyie, 

Advisory,  Committee  Management  Officer. 
(FR  Doc.  91-24356  FQed  10-9-91;  8:45  am) 

BttUNQ  CODE  rtW-OI-H 


[Docket  No.  50-354] 

PubHc  Service  Electric  and  Gas  Co^ 
Atlantic  City  Electric  Co^  Correction 
Notice 

On  September  18, 1991,  the  Federal 
Register  published  the  "Bi-weekly 
Notice  Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations."  On 
page  47251,  for  the  Hope  Creek 
Generating  Station  (application  dated 
June  12, 1991)  the  Amendment  No.  reads 
"143".  The  correct  Amendment  number 
should  be  "43". 


Dated  at  Rockville,  Maryland,  this  2nd  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Conunission. 
Stephen  Dembek 

Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  91-24471  Filed  10-9-91:  8:45  am) 

BtLUNQ  COOe  7SM-ei-M 


[Doefcot  No.  50-302] 
Rorida  Power  Corporation 

(Cr>'stal  River  Unit  3  Nuclear  Generating 
Plant);  Exemption 


The  Florida  Power  Corporation,  et  al. 
(FPC,  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-72, 
which  authorizes  operation  of  Crystal 
River  Unit  3  Nuclear  Generating  Plant 
(CR-3,  the  facility)  at  a  steady  state 
reactor  power  level  not  in  excess  of  2544 
megawatts  thermal.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  Nuclear  Regulatory 
Conunission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facility  is  a  pressurized  water 
reactor  (PWR)  located  at  the  licensee's 
site  in  Citrus  County,  Florida. 

n. 

10  CFR  part  50,  appendix  J,  section 
III.D.2(a)  states  that  'Type  B  tests, 
except  tests  for  air  locks,  shall  be 
performed  during  reactor  shutdown  for 
refueling  •  *  •  but  in  no  case  at 
intervals  greater  than  2  years." 

10  CFR  part  50,  appendix  J,  section 
III.D.3  states  that  'Type  C  tests  shall  be 
performed  during  each  reactor  shutdown 
for  refueling  but  in  no  case  at  intervals 
greater  than  2  years." 

For  those  containment  penetrations  an 
containment  isolation  valves  which  are 
the  subject  of  this  exemption,  these  tests 
would  become  due  at  CR-3  between 
March  1992  and  May  1992.  The  tests 
necessary  to  meet  the  above-stated 
sections  of  appendix  J  to  10  CFR  part  50 
are  also  required  by  ITechnical 
Specification  (TS)  4.6.1.2(d). 

By  letter  dated  January  31, 1991,  as 
supplemented  May  16, 1991,  the  licensee 
submitted  a  request  for  a  one-time 
exemption  from  Sections  III.D.2(a)  and 
III.D.3  of  appendix  J  to  10  CFR  part  50 
for  CR-3  for  114  inboard  and  outboard 
containment  isolation  valves  (CIVs)  and 
their  associated  containment 
penetrations,  and  electrical 
penetrations.  The  licensee  proposes  to 
perform  Type  B  and  C  local  leak  rate 
tests  (LLRTs)  at  both  the  containment 
penetrations  and  the  CIVs  prior  to 


startup  from  the  eighth  refueling  outage 
(Refuel  8)  for  CR-3,  currently  scheduled 
to  begin  April  30, 1992.  This  would 
represent  an  extension  of  approximately 
2  months  beyond  the  2-year  requirement 
of  Appendix  J  for  this  fuel  cycle  only.  By 
separate  correspondence  dated  June  20, 
1991.  the  Ucensee  also  submitted  a 
related  TS  change  request  which  would 
revise  TS  4.6.1.2(d)  to  be  consistent  with 
the  request  exemption.  The  licensee  also 
responded  to  the  Commission's  staff 
requests  for  additional  information 
related  to  the  exemption  by  letter  dated 
May  16. 1991. 

m. 

As  discussed  in  the  Safety  Evaluation 
issued  with  this  exemption,  the 
Commission's  staff  has  concluded, 
based  on  the  short  extension  requested, 
the  satisfactory  previous  leak  rate  test 
results,  and  the  small  likelihood  of 
significant  degradation  of  components 
involved  during  the  extension  period, 
that  the  proposed  change  presents  no 
undue  risk  to  public  health  and  safety. 

This  case  involves  special 
circumstances  as  set  forth  in  10  CFR 
50.12(a)(2)(ii).  The  underlying  purpose  of 
appendix  J,  Section  ni.D.2(a)  and  m.D.3 
is  to  assure  leak-tight  integrity  of 
containment  isolation  valves  and 
penetrations  through  verification  of 
acceptable  leakage  by  test  and 
identification  of  the  need  for 
maintenance  and  repairs.  The 
satisfactory  history  of  such  tests  at  CR- 
3,  the  short  extension  of  the  required 
test  interval  and  the  small  likelihood 
that  significant  degradation  of 
components  will  occur  during  the  short 
extension,  indicate  that  strict 
conformance  to  the  2-year  testing 
interval  requirements  of  the  above 
sections  of  appendix  J  is  not  necessary 
to  achieve  the  underlying  purpose  of 
these  rules. 

IV. 

Based  on  the  above,  and  on  the 
review  of  the  licensee's  submittals  as 
summarized  in  the  Safety  Evaluation 
issued  with  this  exemption,  the  NRC 
staff  concludes  that  the  proposed 
exemption  from  certain  requirements  of 
10  CFR  part  50,  appendix  J,  section 
III.D.2(a)  and  III.D.3  presents  no  undue 
risk  to  public  health  and  safety,  and  is 
acceptable. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  requested  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  pubUc  health  and 
safety,  and  is  consistent  with  the 
conmion  defense  and  security.  Further, 
the  Commission  fmds  that  special 
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circumstances,  as  described  in  10  CFR 
50.12(a)(2)(ii),  are  present  in  that 
application  of  the  regulation  in  these 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

Therefore,  the  Conunission  hereby 
approves  the  following  exemption  from 
the  requirements  of  sections  III.D.2(a] 
and  III.D.3  of  appendix  J  to  10  CFR  part 
50: 

A  temporary  exemption  is  granted 
from  the  Type  B  and  C  testing  within  2- 
year  intervals  required  by  10  CFR  part 
50,  appendix  J,  sections  III.D.2(a]  and 
III.0.3  for  the  applicable  valves  and 
penetrations  on  a  one-time  basis, 
provided  that  Type  B  and  C  tests  are 
performed  prior  to  startup  form  Refuel  8. 
This  exemption  shall  expire  prior  to 
restart  from  Refuel  8,  currently 
scheduled  for  June  25, 1992. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(56  FR  49491). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1991. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects— I/II, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-24472  Filed  10-9-91;  8:45  am] 

BtLUNQ  CODE  7S90-01-II 


[Docket  Nos.  50-424  and  50-425] 
Georgia  Power  Co.,  et  al. 

(Vogtle  Electric  Generating  Plant,  Units 
1  and  2);  Exemption 

I 

Georgia  Power  Company,  et  al.  (the 
licensee),  is  the  holder  of  Facility 
Operating  License  Nos.  NPF-68  and 
NPF-81  which  authorize  operation  of  the 
Vogtle  Electric  Generating  Plant,  Units  1 
and  2.  The  Ucense  provides,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

The  facilities  consist  of  two 
pressurized  water  reactors  at  the 
licensee's  site  located  in  Burke  County, 
Georgia. 

n 

By  letter  dated  June  3, 1991.  the 
licensee  requested  changes  to  Vogtle 
Units  1  and  2  Technical  Specifications 
(TSs)  to  allow  use  of  two  fuel 
assemblies,  each  containing  up  to 
twelve  (12)  fuel  rods  clad  with  ZIRLO™ 


instead  of  Zircaloy.  Currently,  the  TSs 
recognize  only  the  use  of  Zircaloy  clad 
fuel.  Similarly,  four  of  the  Commission's 
regulations  include  specific  references 
to  light  water  reactors  by  uranium  oxide 
pellets  enclosed  in  Zircaloy  tubes.  The 
four  regulations  are  10  CFR  50.46. 10 
CFR  50  appendix  K.  10  CFR  50.44.  and  10 
CFR  51.52  which  provide  requirements 
for  emergency  core  cooling  system 
(ECCS)  performance,  ECCS  evaluation 
models,  standards  for  combustible  gas 
control  system,  and  environmental 
effects  of  transportation  of  fuel  and 
waste.  The  chemical  composition  of 
Zircaloy  cladding  is  somewhat  different 
from  the  chemical  composition  of 
ZIRLO™.  The  ZIRLO™  contains  slight 
reductions  in  the  amounts  of  tin,  iron, 
chromium,  and  zirconium,  and  the 
addition  of  a  nominal  1%  niobium  to 
improve  its  waterside  corrosion  and 
hydrating  properties.  Therefore, 
exemptions  to  the  subject  regulations 
are  required  to  allow  Uie  use  of  ZIRLO'™ 
cladding. 

m 

Pursuant  to  10  CFR  50.12,  the 

Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  According  to  10  CFR 
50.12(a)(2)(ii),  special  circumstances  are 
present  when  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  *  *  *."         

The  underlying  purpose  of  10  CFR 
50.46  and  10  CFR  50  appendix  K  is  to 
establish  requirements  for  design 
calculations  of  ECCS.  The  Hcensee,  as 
part  of  its  proposal  for  TS  changes  to 
allow  use  of  ZIRLO™,  has  addressed 
ECCS  performance  for  Vogtle  Units  1 
and  2.  The  licensee's  analyses 
demonstrate  adequate  ECCS 
performance  with  the  two  fuel 
assembhes  clad  with  ZIRLO™  in  the 
reactor  core.  Thus,  the  licensee  achieved 
the  underlying  purpose  of  10  CFR  50.48 
and  10  CFR  50,  appendix  K. 

The  purpose  of  10  CFR  50.44  is  to 
ensure  that  a  means  is  provided  for  the 
control  of  hydrogen  gas  that  may  be 
generated  following  a  postulated  loss-of- 
coolant  accident  (LOCA).  The  Ucensee 
has  previously  addressed  hydrogen 
generation  following  a  LOCA.  The 
hcensee's  proposed  use  of  ZIRLO^^ 
cladding  has  no  significant  effect  on  the 


previous  assessment  of  hydrogen  gas 
production.  Thus,  the  licensee  has 
achieved  the  underlying  purpose  of  10 
CFR  50.44. 

The  underlying  purpose  of  10  CFR 
51.52  is  to  ensure  adequate 
consideration  of  environmental  effects 
of  transportation  of  fuel  and  waste. 
Specifically,  10  CFR  51.52  requires  a 
licensee's  Environmental  Report  to 
include  a  statement  of  compliance  to 
indicate,  among  other  things,  that  the 
fuel  pellets  are  encapsulated  in  Zircaloy 
rods.  Alternatively,  detailed  analysis  of 
the  environmental  effects  of  the 
transportation  of  the  fuel  to  and  from 
the  site  must  be  provided  in  accordance 
with  10  CFR  51.52(b).  Since  the  chemical 
composition  of  the  ZIRLO^"  cladding  is 
not  significantly  different  from  Zircaloy, 
the  environmental  effects  of  transporting 
ZIRLO™  will  not  be  significantly 
different  from  the  environmental  effects 
of  transporting  Zircaloy.  Thus,  a 
detailed  analysis,  in  accordance  with  10 
CFR  51.52(b),  is  not  necessary  for 
ZIRLO'"*  to  achieve  the  underlying 
purpose  of  10  CFR  51.52. 

The  fuel  assemblies  with  some  fuel 
rods  clad  with  ZIRLO™  meet  the  same 
design  bases  as  the  existing  fuel  with  all 
Zircaloy  cladding.  No  safety  limits  have 
been  changed  or  setpoints  altered  as  a 
result  of  the  use  of  these  altered  fuel 
assemblies.  The  ZIRLO™  claddings 
have  been  tested  for  corrosion 
resistance,  tensile  and  burst  strength, 
and  creep  characteristics.  The  results 
indicate  that  this  cladding  is  safe  for 
reactor  service. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  use  of  the 
two  fuel  assemblies,  each  containing  up 
to  12  fuel  rods  clad  with  ZIRLO™.  will 
not  present  an  undue  risk  to  public 
health  and  safety  if  used  in  the  Vogtle 
Units  1  and  2  reactors.  Such  use  is 
consistent  with  the  common  defense  and 
security.  The  NRC  staff  has  determined 
that  there  are  special  circumstances 
present  as  specified  in  10  CFR 
50.12(a)(2)  such  that  application  of  10 
CFR  50.48,  appendix  K  to  10  CFR  50, 10 
CFR  50.44.  and  10  CFR  51.52  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  these  regulations. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a).  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property  or 
common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Georgia  Power  Company 
exemption  &om  the  requirements  of  10 
CFR  50.46,  appendix  K  to  10  CFR  50. 10 
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CFR  50.44.  and  10  CFR  51.52  in  that 
explicit  consideration  of  the  ZIRLO™ 
cladding  for  the  two  fuel  assemblies  is 
not  required  in  order  to  be  in 
compliance  with  these  regulations.  This 
exemption  applies  only  for  two  fuel 
assemblies,  each  consisting  of  no  more 
than  twelve  (12)  fuel  rods  clad  with 
ZIRLO™. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  adverse 
environmental  impact  (56  FR  49801). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga. 

Director,  Division  of  Reactor  Projects — I/II, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-24473  Filed  10^9-91;  8:45  am] 
BILUNO  CODE  7S90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Revision  of  SF  61-B; 
Submitted  to  0MB  for  Clearance 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  this  notice  announces 
the  proposed  revision  of  the  SF  61-B. 
Declaration  of  Appointee,  which  was 
submitted  to  ONffl  for  clearance.  SF  61- 
B  contains  questions  covering  an 
appointee's  history  since  the  date  of 
application  and  is  completed  before 
entering  on  duty  so  that  the  appointing 
officer  can  be  sure  the  appointment  or 
conversion-to-appointment  conforms  to 
the  laws  and  regulations  regarding 
appointment  of  relatives,  suitability,  and 
pay  and  benefits.  Almost  600,000  forms 
are  completed  each  year  for  all 
agencies:  the  form  takes  approximately 
5  minutes  to  complete,  for  a  total  of 
50,000  hours  per  year.  For  copies  of  this 
proposal,  call  C.  Ronald  Trueworthy.  on 
(703)  908-8550. 

DATE:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  date  of  this  publication. 

address:  Joseph  Lackey,  0PM  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  room  3002. 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  E.  Porter.  (202)  606-1453. 


Office  of  Personnel  Management 

Constance  Berry  Newman, 

Director. 

(FR  Doc.  91-24505  Filed  10-9-91;  8:45  am] 

BILUNO  CODE  632$-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kermeth  A. 
Fogash  (202)  272-2142. 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Public  Reference 
Branch.  Washington.  DC  20549- 
1002. 

Extension 

File  No.  270-28.  Rule  17f-l(b): 

File  No.  270-29.  Rule  17M(c)  and  Form 

X-17F-1A;  and 
File  No.  270-34,  Rule  17f-2(a). 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  the  following  rules  and  forms 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78  efse?.): 

Rule  17f-l(b)  (17  CFR  240.17f-l(b)). 
requires  reporting  institutions  to  register 
with  the  Commission  or  its  designee  to 
participate  in  the  Lost  and  Stolen 
Securities  Program.  Approximately  600 
respondents  incur  an  estimated  average 
of  one-half  burden  hour  annually  to 
comply  with  this  rule. 

Rule  17f-l(c)  (17  CFR  240.17M(c)). 
requires  reporting  institutions  to  report 
lost,  stolen,  missing  and  counterfeit 
securities  to  a  centralized  data  base. 
Approximately  2,300  respondents  incur 
in  estimated  average  of  2.4  burden 
•lOurs  annually  to  comply  with  this  rule. 

Rule  17f-2(a)  (17  CFR  240.17f-2(a)), 
requires  that  securities  professionals  be 
fingerprinted.  Approximately  10,500 
respondents  incur  an  estimated  average 
of  25  burden  hours  annually  to  comply 
with  this  rule. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  averge  burden  hours  for 
compliance  with  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash,  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549  and  Gary 
Waxman.  Clearance  Officer.  Office  of 
Management  and  Budget,  room  3208. 
New  Executive  Office  Building. 
Washington.  DC  20503. 


Dated:  September  23, 1991. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-24466  Filed  10-9-91;  8:45  am] 

BtLUNQ  CODE  WIO-OVM 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142, 

Upon  written  request,  copy  available 
from:  Securities  and  &cchange 
Commission,  Office  of  Filings, 
Information  and  Consumer 
Services,  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 

Exteosion 


Fite  No. 

Rule/form 

270-128 

270-129 

270-169. 

Rules  20{b),  20(c).  23,  and  100(a) 

and  Forms  U-1  and  U-A. 
Rulea  24  and  50. 
Rulea  29a,  29b  and  7^ 

270-166 

Rule  62,  Form  l^R.4. 

270-79 

Rutes  93  and  94,  Form  U-13-60 

270-83 

and  17  CFR  P»1  256. 
Rule  2,  Form  U-3A-2. 

270-77  _ -... 

270-74  .„ 

270-75 

Rule  3.  Form  U-3A3-1. 
Rule  95,  Form  U-1 3E-1. 
Rules  7  and  7(d),  Form  U-7D. 

270-168 

Rules  1(a)  and  1(b),  Forms  USA 

270-163 

270-161 

andU5B. 
Rule  42. 
Rule  71(a).  Forms  U-12(l)-A  and 

270-82 

U-12a>-B. 
Rule  83. 

270-80 

Rule  88,  Form  U-1 3-1. 

270-78 

Rule  26. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  the  following  rules  £md  forms 
under  the  Public  Utility  Holding 
Company  Act  of  1935  ("1935  Act"). 

The  family  of  information  requests 
related  to  Form  U-1  provide  a  legally 
required  record  that  enables  a  registered 
company  to  seek  authorization  from  the 
Commission  for  proposed  transactions. 
The  165  respondents  each  spend  about 
155  hours  annually  meeting  the 
requirements  of  these  information 
collections. 

Rules  24  and  50  require  the  filing  with 
the  Commission  of  certain  information 
indicating  that  an  authorized  transaction 
has  been  carried  out  in  accordance  with 
the  terms  and  conditions  of  the 
Commission  order.  The  i-ules  impose  a 
burden  of  about  520  hours  annually  on 
approximately  275  respondents. 

Rules  29  and  72  require  the  filing  of 
copies  of  reports  submitted  by  a 
registered  holding  company  or  its 
subsidiary  companies  to  stockholders  or 
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reports  submitted  to  state  commissions 
covering  operations  not  reported  to  the 
Federal  Energy  Regulatory  Commission. 
The  rule  imposes  an  annual  burden  of  Vt 
hour  on  each  of  76  companies. 

Rule  62  prohibits  the  solicitation  of 
authorization  regarding  any  security  of  a 
regulated  company  in  connection  with 
reorganization  subject  to  Conunission 
approval  or  regarding  any  transaction 
which  is  the  subject  of  an  application  or 
declaration,  except  pursuant  to  a 
declaration  regarding  the  soUcitation 
which  has  become  effective.  The  rule 
and  form  U-R-1  imposes  a  burden  of  50 
hours  on  50  hours  on  10  companies. 

Rules  93  and  94.  Form  U-13-60,  and  17 
CFR  part  256  require  a  uniform  system 
of  accounts  for  mutual  and  subsidiary 
service  companies.  The  annual  burden 
imposed  on  the  13  companies  subject  to 
this  requirement  is  150  hours. 

Rule  2  permits  a  public  utility  holding 
company  to  claim  exemption  from  the 
1935  Act  by  filing  an  annual  statement 
on  Form  U--3A-2.  The  rule  and  form 
impose  a  total  annual  burden  of  248 
hours  on  124  companies. 

Rule  3  permits  a  bank  which  is  also  a 
public  utility  holding  company  to  claim 
exemption  from  the  1935  Act  by  filing  an 
annual  statement  on  Form  U-3A3-1.  The 
Commission  receives  four  filings  from 
banks  annually,  taking  about  two  hours 
to  complete  imposing  a  total  annual 
burden  of  eight  hours. 

Rule  95  requires  service  companies  to 
file  reports  on  form  U-13E-1  with  the 
Commission  prior  to  performing  under 
contracts  for  registered  holding 
companies  or  their  subsidiaries,  for 
services,  construction,  or  the  sale  of 
goods.  One  company  meets  this 
requirement  annually,  at  an  estimated 
average  burden  of  2  hours. 

Form  U-7D  establishes  the  filing 
company's  right  to  the  exemption 
authorized  for  financing  entities  holding 
title  to  utility  assets  leased  to  a  utility 
company.  The  form  imposes  a  total 
burden  of  126  hours  on  42  respondents. 

Rules  1(a)  and  1(b)  and  Forms  U5A 
and  U5B  implement  section  5(a)  of  the 
1935  Act  which  requires  the  filing  of  a 
notification  of  registration  with  the 
Commission  of  any  holding  company  or 
any  person  proposing  to  become  a 
holding  company.  Since  no  new  holding 
companies  have  registered  recently, 
there  is  no  burden. 

Rule  42  prohibits  registered  holding 
companies  or  subsidiaries  thereof  from 
acquiring,  retiring  or  redeeming 
securities  of  which  it  is  the  issuer  unless 
authorized  by  the  Commission.  Thirteen 
companies  are  each  required  to  spend 
one  hour  aimually  on  this  requirement 

Rule  71  and  Forms  U-12--{I}-A  and  U- 
12-{I)-B  implement  Section  12(i)  of  the 


1935  Act  which  make  it  unlawful  for  any 
person  employed  or  retained  by  a 
regulated  company  to  prevent,  advocate, 
or  oppose  any  matter  a^ecting  a 
regulated  company  before  Congress,  the 
Commission,  or  the  Federal  Energy 
Regulatory  Commission  unless  such 
person  files  a  statement  with  the 
Commission.  These  information 
collections  impose  an  annual  burden  of 
about  191  hours  on  764  respondents. 

Rule  83  enables  regulated 
subsidiaries,  when  dealing  with  foreign 
achates,  to  seek  exemption  from 
certain  provisions  of  the  1935  Act.  There 
have  been  no  filings  imder  his  rule  in 
recent  years. 

Rule  88  requires  the  filing  of  Form  U- 
13-1  for  a  mutual  or  subsidiary  service 
company  performing  services  for 
affiUate  companies  of  a  holding 
company  system.  Four  respondents 
spend  a  total  of  approximately  eight 
hours  annually  meeting  this 
requirement. 

Rule  26  sets  forth  the  financial 
statement  and  recordkeeping 
requirements  for  registered  holding 
companies  and  subsidiaries.  The  total 
annual  burden  is  one  hour. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  comphance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget  room  3208 
NEOB,  Washington,  DC  20503. 

Dated:  October  4. 1991. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doa  91-24467  Filed  1&-9-91;  MS  am] 

BIIXINQ  COOE  MlO-Ot-ll 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrfft  Supervision 

Plymouth  Federal  Savings  Association; 
Appointment  of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  5(d)(2)  (B) 
and  (H)  of  the  home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
Plymouth  Federal  Savings  Association, 


Plymouth,  Massachusetts,  on  September 
26, 1991. 

Dated:  October  4, 1991. 

By  the  O^ice  of  Thrift  Supervision. 
Nadln*  Y.  Washington, 
Corporate  Secretary. 
(Fl^  Doc.  91-24367  Filed  10-9-91;  8:45  am] 

BILUNO  CODE  S72CMI1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Midwest  Stock  Exchange,  Inc^ 
Findings  and  Order  Granting 
Application  for  Unlisted  Trading 
Privileges  in  Six  Over-the-Counter 
Issues 

October  2. 1991. 

On  August  16, 1991,  the  Midwest 
Stock  Exchange,  Inc.  ("MSE")  submitted 
an  application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  securities,  i.e., 
securities  not  registered  under  section 
12(b)  of  the  Act 


File  No. 

Symbol 

Issuer 

7-7152 

CHIR 

Stock,  $.01  par  vahM. 

7-7153 -.„.. 

cmo 

Centocor,  Inc.  Common 
Stock,  $  01  par  vakw. 

7-7154 ....... 

csco 

Qsco  Systems,  Inc., 
Common  Stock,  no  par 
vokie. 

7-7155 

lOOS         .J 

kx»  Corp.,  Common 
Stock.  $.01  par  vahje. 

7-7156 

SNPX 

Synoptics 

Communicatkjrts,  Ino, 
Common  Stock,  $.01 
par  value. 

7-7157 

XOMA 

Xoma  Corporation, 
Common  Slock. 
$.0005  par  VakM. 

The  above-referenced  issues  are  being 
applied  for  as  an  expansion  of  the 
exchange's  program  in  which  OTC 
securities  are  being  traded  pursuant  to  a 
grant  of  UTP. 

The  Commission  published  notice  of 
the  application  in  Securities  Exchange 
Act  Release  No.  29607  (August  26, 1991), 
56  FR  43639,  but  did  not  receive  any 
comments. 

In  considering  an  application  for 
extension  of  UTP  to  OTC  securities 
under  section  12(f)(1)(C).  the 
Commission  is  required  to  consider, 
among  other  matters,  the  public  trading 
activity  in  the  securities,  the  character 
of  that  trading,  the  impact  of  an 
extension  of  UTP  on  the  existing 
markets  for  the  securities,  and  the 
desirability  of  removing  impediments  to 
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and  the  progress  that  has  been  made 
toward  the  development  of  a  National 
Market  System.  The  Commission 
believes  that  granting  the  MSB's 
application  for  UTP  is  consistent  with 
the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 
Transactions  in  the  subject  securities, 
regardless  of  the  market  in  which  they 
occur,  will  be  reported  in  the 
consolidated  transaction  reporting 
system  established  under  a  joint 
transaction  reporting  plan  between  the 
MSE  and  the  National  Association  of 
Securities  Dealers.*  The  availability  of 
last-sale  information  for  the  subject 
securities  should  contribute  to  pricing 
efficiency  and  to  assiuing  that 
transactions  on  the  MSE  are  executed  at 
prices  that  are  reasonably  related  to 
those  occurring  in  the  OTC  market. 

For  these  reasons,  the  MSE's 
application  for  UTP  in  the  above-named 
securities  is  approved  pursuant  to 
Section  12(f)  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(2). 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  91-24468  Filed  10-9-91;  8:45  am) 

BILUNO  COOC  W10-01-M 


(Release  No.  34-297B0;  File  No.  ODD-91-2] 

Self-Regulatory  Organizations;  the 
Options  Clearing  Corporation;  Order 
Approving  Supplement  to  Options 
Disclosure  Document  Regarding 
Cross-Rate  Foreign  Currency  Options 

October  2, 1991. 

On  June  3, 1991,  the  Options  Clearing 
Corporation  ("OCC"),  in  conjunction 
with  the  Philadelphia  Stock  Exchange, 
Inc.  ("PHLX"),  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Rule  9b-l  of  the  Securities  Exchange 
Act  of  1934  ("Act"),'  preliminary  copies 
of  a  Supplement  to  the  Options 
Disclosure  Document  ("ODD")  which 
describes  the  characteristics  and  risks 
of  trading  in  the  PHLX's  new  cross-rate 
foreign  currency  options.*  Five 


definitive  copies  of  the  Supplement  were 
delivered  on  September  30, 1991. 

The  proposed  Supplement  to  the  ODD 
provides  for  disclosure  to  accommodate 
the  PHLX's  cross-rate  currency  options 
proposal  which  has  been  submitted  to 
the  Commission  separately.*  This 
Supplement,  which  is  to  be  read  in 
conjunction  with  the  more  general  ODD 
entitled  "Characteristics  and  Risks  of 
Standardized  Options,"  describes, 
among  other  things,  the  special 
characteristics,  features  and  risks  of 
cross-rate  foreign  currency  options. 
Pursuant  to  Rule  9b-l,  the  Supplement 
will  they  engage  in  any  cross-rate 
options  transactions  or  their  orders  for 
cross-rate  options  are  accepted. 

The  Commission  has  reviewed  the 
ODD  Supplement  and  finds  that  it 
complies  with  Rule  9b-l.  The 
Supplement  is  intended  to  be  read  in 
conjunction  with  the  ODD,  which 
discusses  the  characteristics  and  risks 
of  foreign  currency  options  generally. 
The  Supplement  provides  additional 
information  regarding  cross-rate  options 
contracts  su^icient  to  describe  the 
special  characteristics  and  risks  of  these 
products. 

Rule  9b-l  provides  that  an  options 
market  must  file  five  copies  of 
amendments  to  a  disclosure  document 
with  the  Commission  at  least  30  days 
prior  to  the  date  definitive  copies  are 
furnished  to  customers  unless  the 
Commission  determines  otherwise 
having  due  regard  to  the  adequacy  of 
the  information  disclosed  and  the 
protection  of  investors.*  Because 
preliminary  copies  of  amendments  to  the 
disclosure  document  were  filed  more 
than  30  days  before  definitive  copies 
were  distributed  to  the  pubUc,  the 
Supplement  was  filed  with  the 
Commission  in  a  timely  manner.* 
Regardless  of  the  timing  of  filing  of  the 
Supplement,  the  Commission  believes  it 
is  consistent  with  the  public  interest  and 
the  protection  of  investors  to  allow 
distribution  of  the  Supplement  as  of 
October  1, 1991.  Specifically,  the 
Commission  believes  that,  because  the 
proposed  amendments  provide  adequate 
disclosure  of  the  special  characteristics, 
features,  and  risks  of  trading  in  cross- 
rate  foreign  currency  options,  thereby 


■  See  Securities  Exchange  Act  Release  No.  24407 
(April  29, 1987),  52  FR  17349.  One  precondition  to 
the  grant  of  OTC/UTP  to  exchanges  was  the 
development  of  a  joint  transaction  reporting  plan  to 
accommodate  OT€/UTP. 

'  17  CFR  240.91>-1  (1990). 

•  See  letters  from  fames  C.  Young,  Assistant  Vice 
President  and  Deputy  General  Counsel  OCC,  to 
Brandon  Becker,  Division  of  Market  Regulation, 
SEC,  dated  June  3  and  August  3a  1991. 


'  SR-PHlJ(-90-12.  Securities  Exchange  Act 
Release  No.  28737  (January  3, 1991). 

*  This  provision  is  intended  to  permit  the 
Commission  either  to  accelerate  or  extend  the  time 
period  in  which  definitive  copies  of  a  disclosure 
document  may  be  distributed  to  the  public. 

*  The  final  form  of  the  Supplement  was  filed  with 
the  Commission  on  Septemt>er  30, 1991.  The  changes 
to  the  Supplement  made  between  the  filing  of  the 
preliminary  copies  and  the  definitive  copies  did  not 
materially  alter  the  Supplement  so  that  the 
Commission  believes  the  preliminary  copies  satisfy 
the  30  requirement 


helping  to  ensure  that  only  customers 
capable  of  understanding  and  bearing 
the  risks  of  trading  in  cross-rate  foreign 
currency  options  engage  in  such  trading 
activity,  it  is  consistent  with  the  public 
interest  for  it  to  be  distributed  to 
investors  before  the  October  4 
commencement  of  cross-rate  options 
trading  on  the  Philadelphia  Stock 
Exchange. 

It  is  therefore  ordered,  pursuant  to 
Rule  9b-l  of  the  Act,*  that  the  proposed 
Supplement  to  the  ODD  to  accommodate 
the  PHLX's  proposed  trading  of  cross- 
rate  currency  options  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
lonathan  G.  Katx, 
Secretary. 
[FR  Doc.  91-24399  Filed  10-9-91;  8:45  am) 

WIXMQ  CODE  aOIO-OI-H 


[RelesM  Na  34-297»2;  File  Na  SR-PHU(- 
91-19] 

Self-Regulatory  Organizations; 
Ptiiladelptiia  Stock  Exchange,  Inc; 
Order  Approving  Proposed  Rule 
Change  Relating  to  Increasing  the 
Number  of  Strike  Prices  Eligible  for 
Automatic  Execution  Over  AUTOM 

October  3, 1991. 
L  Introduction 

On  lune  20, 1991,  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
expand  the  automatic  execution  ("Auto- 
X")  feature  of  the  Exchange's 
Automated  Options  Market  ("AUTOM") 
system,  a  pilot  program,  to  include  all 
strike  prices  for  all  expiration  months. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29413  ()uly  8. 
1991),  56  FR  32459  (July  16  1991).  No 
comments  were  received  on  the 
proposed  rule  change. 

II.  Description  of  AUTOM 

The  AUTOM  system  is  an  online 
system  that  allows  electronic  delivery  of 
options  orders  from  member  firms 
directly  to  the  appropriate  specialist  on 
the  Phlx  options  trading  floor,  with 


•  17  CFR  240.9b-l  (1990). 
f  17  CFR  200.30-3(a)(39)  (1990). 
>  IS  VS.C.  78s(b)(l)  (1988). 
■  17  CFR  240.19b^  (1990). 
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electronic  connrmation  of  order 
executions.* 

Specifically,  once  AUTOM  orders  are 
entered  into  the  system  and  routed  to 
the  specialists'  post,  they  are  executed 
manually  by  the  speciaUst  who,  upon 
execution  of  the  order,  enters  the 
relevant  trade  information  into  the 
system.  An  execution  report  is  then 
automatically  transmitted  to  the  firm 
that  placed  the  order. 

The  AUTOM  system  also  has  an 
automatic  executions  feature  called 
"Auto-X."  Currently,  Auto-X  is  available 
only  to  single  customer  market  and 
marketable  limit  orders  of  up  to  10 
contracts  in  at-the-money  options,  and 
options  at  one  price  interval  above  or 
below  the  at-the-money  option  {i.e., 
three  strike  prices)  in  all  expiration 
months.  The  Phlx  current  proposal  will 
extend  the  availabihty  of  Auto-X  to  all 
strike  prices  in  all  expiration  months. 
For  orders  eligible  for  automatic 
execution  through  AUTOM,  they  are:  (1) 
Printed  in  hard  copy  form  at  the  floor 
representative  boo^  of  the  deUvering 
member  organization;  (2)  displayed  on 
the  trading  crowd  screen  with  buy/sell 
information  omitted;  and  (3)  printed  in 
hard  copy  form  at  the  specialist  post 
The  order  is  priced  and  executed 
automatically  at  the  best  displayed  bid 
or  o^er,  and  the  execution  is  reported 
automatically  to  the  Options  Price 
Reporting  Authority  ("OPRAH-  A  report 
of  the  execution  also  is  electronically 
sent  to  the  delivering  member 
organization.  Under  Auto-X,  the 
specialist  is  the  contra-side  of  all  trades. 
However,  the  specialist  is  required  to 
ensure  participation  of  bids  and  offers 
on  the  limit  order  book  and  in  the 
trading  crowd  that  are  entitled  to 
execution  pursuant  to  the  Phlx's  rules  of 
priority,  parity,  and  precedence. 

m.  Description  of  the  Proposal 

The  proposal  will  extend  the 
availabihty  of  the  Auto-X  feature  of 
AUTOM  to  include  all  strike  prices  for 
all  expiration  months.  Eligibility  for 
Auto-X  presently  is  limited  to  single 


UMI 


*  The  Conunlscion  approved  AITTOM  on  •  pilot 
basis  on  March  31.  leas,  for  ourkel  order*  of  up  to 
five  contracts  for  all  exercise  prices  in  the  near 
month  coverir^  twelve  Phlx  equity  options.  See 
Securities  Exchange  Act  Release  No.  2S&40  (March 
31.  1988).  53  FR  11390  (April  fl,  1988).  Since  then,  the 
order  routing  feature  of  AUTOM  has  been 
expanded  to  include  all  orders  in  all  exerdae  price* 
and  months  in  all  Phlx  equity  options,  day  orders 
have  become  eligible  for  delivery  through  the 
system,  and  the  eligible  order  size  for  the  order 
routing  feature  of  AUTOM  has  been  Increased  Erom 
ten  (10)  to  one  hundred  (100]  contracts.  See 
Securities  Exchange  Ad  Release  No  28643 
(November  28. 1990).  55  FR  49960  (December  S. 
1990),  at  notes  2-8  for  dtatioaa  to  Commisaion 
orders  approving  these  expanaiona  of  tba  AUTOM 
pilot. 


customer  market  and  marketable  limit 
orders  of  up  to  ten  contracts  in  at-the- 
money  options  and  options  at  one  price 
interval  above  or  below  the  at-the- 
money  price. 

The  Exchange  believes  that  expanding 
the  types  of  orders  eligible  for  Auto-X 
will  increase  order  flow  through 
AUTOM,  thus  benefiting  more  Exchange 
customers  and  firms.  The  Exchange  also 
believes  that  making  all  strike  prices 
eligible  for  Auto-X,  as  opposed  to  only 
the  three  most  at-the-money  strikes,  is 
consistent  %vith  AUTOM's  goal  of 
improving  order  routing  and  execution 
efficiency. 

IV.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appHcable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  and  section 
11a.*  The  Commission  continues  to 
beheve  that  the  development  and 
implementation  of  the  AUTOM  system 
provides  for  more  efficient  handling  and 
reporting  of  orders  in  Phlx  equity 
options  through  the  use  of  new  data 
processing  and  communications 
techniques,  thereby  improving  order 
processing  and  turnaround  time.  The 
Commission  also  believes  that 
extending  the  eligibility  of  Auto-X  to  aU 
strike  prices  should  increase  overall 
AUTOM  order  flow  and  extend  the 
system's  benefits,  such  as  increased 
order  routing  efficiencies,  to  more  Phlx 
member  firms  and  customers.  In 
addition,  increasing  the  types  of  orders 
eligible  for  Auto-X  should  enable  the 
Exchange  to  assess  better  the 
effectiveness  of  the  AUTOM  system. 

Finally,  the  Commission  beUeves, 
based  on  representations  by  the 
Exchange,  that  extending  the  eligibility 
of  Auto-X  to  all  strike  prices  will  not 
expose  the  PHLX's  options  markets  or 
equity  markets  to  risk  of  failure  or 
operational  break-down.  In  particular, 
the  Exchange  represents  that  the 
AUTOM  system  will  be  able  to  handle 
the  increased  volume  that  should 
accompany  the  expcmsion  of  the  strike 
prices  eligible  for  Auto-X.'  Further, 


*  IS  U.S.C  78f  and  7Bk-l  (1988). 

*  Letter  Erom  Matthew  C  Schmidt.  President 
Financial  Automation  Corporation  of  PhiladelpbU, 
to  Thomas  Ctra.  Branch  Chief,  Division  of  Markat 
Regulation.  SEC  dated  Auguat  8. 1991.  Specifically, 
the  Phlx  represents  that  AUTOM's  capacity  la 
48,000  orders  for  a  six-hour  forty  minute  trading 
day,  although  the  system  has  been  initially 
configured  to  handle  10,000  order*  per  day.  Hm  FUx 
also  represents  that  the  system  currently  i« 
processing  1,000  orders  per  day. 


since  the  AUTOM  system  is  completely 
independent  fix)m  the  Phlx's 
Philadelphia  Stock  Exchange  Automated 
Commimication  and  Execution 
("PACE")  system  for  routing  and 
executing  stock  orders,  neither  AUTOM 
nor  PACE  should  impact  on  the  other 
during  periods  of  high  volume. 
Moreover,  the  Exchange  represents  that, 
in  the  event  of  unusually  heavy  order 
traffic,  it  does  not  envision  that  any 
problems  will  occur  with  the  adequacy 
of  specialist  unit  personnel  to  integrate 
orders  resting  on  the  limit  order  book 
into  Auto-X  orders  to  ensure  the 
maintenance  of  book  priority.' 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-PHLX-91-19) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Kati, 
Secretary. 

[FR  Doc.  91-24398  Filed  10-&-«l:  8:45  am] 
WLUNO  cooe  toio-oi-ii 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretaty 

New  Air  Transportation  Opportunities 
(U.S.-Mexlco) 

During  consultations  in  September 
1991,  the  Governments  of  the  United 
States  and  Mexico  agreed,  ad 
referendum,  to  amend  the  1960  bilateral 
Air  Transport  Agreement,  previously 
amended  In  September  1988.  As 
described  more  fully  below,  the  new 
agreement  provides  for,  among  other 
things,  a  modified  route  description  for 
both  combination  and  all-cargo  services, 
and  two  additional  designation 
opportimities  for  all-cargo  services.* 
Because  of  these  changes  we  are 
inviting  new  applications  to  provide 
U.S.-Mexico  all-cargo  services  and 
notifying  incumbent  carriers  of 
procedures  we  intend  to  follow 
regarding  their  combination  service 
certificates. 


*  Conversation  between  William  Uchimoio, 
General  Counsel  Phlx,  and  Monica  Michelizzi,  Staff 
Attorney,  Division  of  Marliel  Regulation.  SEC, 
August  29, 1991. 

'  15  U.S.C  78e(b)(2)  (1988). 

•  17  CFR  200i30-3(aX12)  (1900). 

■  Until  the  agreement  is  fonnallxed.  the  oountriee 
have  agreed  to  apply  its  terau  on  the  basis  of 
comity  and  reciprocity.  In  the  meantime,  tha 
effectivenees  of  the  1980  Air  Transport  Agreement. 
as  ameodad  September  23, 1888,  baa  been  extended 
until  March  23, 1882. 
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All  Cargo  Service* 

Tlie  1991  amended  agreement  replaces 
the  city-speciRc  all-cargo  route  provided 
for  in  the  September  1988  amendments 
with  the  following  route: 

From  a  point  or  points  in  the  United  States 
to  a  point  or  points  in  Mexico. 

Under  the  new  arrangement,  the 
United  States  may  designate  up  to  five 
airlines  to  provide  all-cargo  services 
between  the  U.S.  and  Mexico  on  the 
above  route  subject  to  the  condition  that 
no  more  than  one  U.S.  carrier  is 
authorized  on  any  given  city-pair 
segment.*  Prior  to  the  amendments,  the 
United  States  could  designate  up  to 
three  airlines  to  provide  all-cargo 
services.  Amerijet  International,  Federal 
Express,  and  United  Parcel  Service  are 
currently  authorized  to  serve  U.S.- 
Mexico routes.'  Thus,  the  United  States 
has  the  opportunity  to  designate  two 
additional  all-cargo  carriers  to  serve 
between  the  two  countries. 

In  view  of  these  new  route 
opportunities,  we  invite  all  U.S.  carriers 
interested  in  providing  all-cargo  service 
in  the  U.S.-Mexico  market  to  file 
applications  for  certificate  and/or 
exemption  authority  to  serve  the 
markets  above  no  later  than  October  21, 
1991.  Competing  applications  and 
answers  shall  be  due  no  later  than 
October  28, 1991,  and  responsive 
pleadings  no  later  than  November  4, 
1991.  Carriers  that  currently  hold  all- 
cargo  authority  to  serve  Mexico  may 
also  file  appUcations  to  serve  additional 
city-pair  markets  under  the  new 
agreement  in  accordance  with  the  above 
dates. 

Except  as  modified  above,  certificate 
applications  should  be  filed  pursuant  to 
subpart  Q  of  pari  302  of  the 
Department's  regulations;  exemption 
applications  should  be  filed  pursuant  to 
subpart  D  of  part  302.  Applications 
should  he  filed  with  the  Department's 
Docket  Section,  room  4107.  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  As 
the  route  rights  are  limited,  and 
consistent  with  our  policy  with  respect 
to  U.S.-Mexico  certificate  authority,  we 
intend  to  award  certificate  authority  at 
issue  in  the  form  of  5-year,  temporary, 
experimental  certificates  under  section 
401[dj(8)  of  the  Act.  To  the  extent  that 


mutually  exclusive  applications  are 
filed,  procedures  for  acting  on  the 
applications  filed  shall  be  established 
by  future  Department  order.  Where 
application  are  not  mutually  exclusive, 
we  will  proceed  to  process  applications 
expeditiously  under  our  normal 
procedures. 

Combination  Services 

Pursuant  to  the  ad  referendum 
agreement,  the  geographic,  city-specific 
route  schedule  for  combination  services 
has  been  replaced  by  the  following  three 
routes: 

l.a.  I^m  a  point  or  points  in  the  United 
States  to  a  point  or  points  in  Mexico. 

l.b.  From  Dallas/Ft.  Worth  and  San 
Antonio  to  Mexico  City/Toluca  and 
Acapulco,  and  beyond  to  points  in  Panama 
and  beyond. 

I.e.  From  New  York,  Washington/ 
Baltimore,  Los  Angeles,  and  Houston  to 
Mexico  City/Toluca  and  t>eyond  to  a  point  or 
points  in  Central  and/or  South  America. 

As  under  the  previous  agreement,  only 
one  U.S.  carrier  may  serve  each  city-pair 
market  on  a  route,  except  for  markets 
for  which  the  countries  have  agreed  to 
additional  designations.*  In  addition, 
the  agreement  replaces  the 
geographically  linked  route  integration 
provisions  to  enable  carriers  to  combine 
in  any  order  their  services  on  authorized 
routes  (without  regard  to  the  region 
restrictions  in  the  September  1988 
agreement). 

We  intend  to  incorporate  this  new 
operating  flexibility  into  U.S.  carrier 
certificates  sua  sponte.  Thus,  incumbent 
carriers  need  not  file  applications  to 
amend  their  U.S.-Mexico  certificates  in 
order  to  exercise  the  new  route 
integration  provisions.  By  Order  91-4- 
25,  we  proposed  to  revoke  dormant  U.S.- 
Mexico certiflcate  authority  and  to 
reissue  and/or  amend  non-dormant 
authority  to  include  dormancy 
conditions  and  commingling  and 
coteminalization  provisions  as 
contained  in  U.S.-Mexico  certificates 
issued  pursuant  to  the  amended 
September  1988  U.S.-Mexico  aviation 
agreement.  In  view  of  the  revisions 
made  by  the  1991  ad  referendum 
agreement,  we  will  instead  include  the 
latest  route  integration  provisions  in  our 
final  order  which  we  expect  to  issue 
soon.* 


■  The  United  States  and  Mexico  have  agreed  to 
permit  double  designation  on  the  Miami-Mexico 
City/Toluca  city-pair  route. 

*  Amerifel  ctirrently  holds  authority  to  serve  the 
Miaml-Merida/Mexico  City  and  Oakland-Mexico 
City/Cuadalajara  markets.  Federal  Express 
currently  holds  authority  to  serve  the  Harlingen- 
Mexico  Ci^/Cuadalajara/Monterrey  markets  and 
the  Miami /Memphis-Mexico  City  markets.  UPS 
currently  holds  authority  to  serve  the  Houston- 
Mexico  City/Cuadalatara/Montarrey  market*. 


*  Over  the  past  three  years,  the  United  State*  and 
Mexico  have  agreed  to  double  designation  in 
numerous  city-pair  markets  as  described  in  the  19B1 
ad  referendum  amendments. 

■  Although  In  Order  n-4-2S  we  proposed  no 
action  with  respect  to  the  U.S.-Mexico  certiHcate  of 
Alaska  Airlines,  Inc.  we  intend  to  amend  Alaska's 
certiHcate  in  our  final  order  in  this  matter  to  afford 
Alaska  the  same  routing  flexibility  that  will  t>t 
reflected  in  tha  other  U.S.  carriar  cartiricata*. 


Dated:  October  7. 1991. 
Paul  L.  Gretch, 

Director,  Office  of  International  Aviation. 
[FR  Doc.  91-24485  Filed  lO-^-Ol:  8:45  am] 
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DEPARTMEffT  OF  THE  TREASURY 

[Department  Circular— Public  Debt  Serlea— 
No.  31-91] 

Treasury  Notes  of  October  15, 1996, 
Series  H-1998 

Washington,  October  3, 1991. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $9,250,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  October  15, 1998, 
Series  H-1998  (CUSIP  No.  912827  C6  7). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  October 
15, 1991,  and  will  accrue  interest  from 
the  date,  payable  on  a  semiannual  basis 
on  April  15, 1992,  and  each  subsequent  6 
months  on  October  15  and  April  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
October  15, 1998,  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturity. 
In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest]  on  the  next 
business  day. 

2.2  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
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monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-68  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  DC  20239-1500, 
Wednesday,  October  9, 1991,  prior  to  12 
noon.  Eastern  Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m.,  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  October  8, 1991,  and 
received  no  later  than  Tuesday,  October 
15, 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  Ueu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
competitive  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 


submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentaUties;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  fi-om  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  o^ered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  1/8  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  su^icient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 


3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday.  October  15, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  October  10, 1991. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
notes  allotted  is  over  par.  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 


Federal  Register  /  Vol.  56.  No.  197  /  Thursday,  October  10,  1991  /  Notices 51251 


TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Miuphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  91-24615  Filed  10-8-91;  1:38  pm] 

BILlJNa  COM  aio-4fr-M 


Office  of  Thrift  Supervision 

Arcanum  Federal  Savings  Association 
Arcanum,  Ohio;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Arcanum  Federal 
Savings  Association,  Arcanum,  Ohio 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  20, 1991. 

Dated:  October  4. 1991. 

By  the  Ofrice  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24369  Filed  10-9-81;  8:45  am] 

BIUJNO  COM  C720-01-M 


Eastern  Federal  Savings  and  Loan 
Association  of  Sayville,  Sayvllle,  NY; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Ixian  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 


Corporation  as  sole  Receiver  for  Eastern 
Federal  Savings  and  Loan  Association 
of  Sayville,  Sayville,  New  York  (OTS 
No.  3671).  on  September  27. 1991. 

Dated:  October  4. 1991 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washinjtton, 
Corporate  Secretary. 
[FR  Doc.  91-24371  Filed  10-9-91;  8:45  am] 

SIUJNO  COM  eTSO-OI-M 


First  Federal  Savings,  F.S.B.  Dallas, 
GA;  Replacement  of  Conservator  With 
a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subsection 
(F)  of  5(d)(2)  of  the  Home  Owners'  Loan 
Act,  the  Office  of  Thrift  Supervision 
duly  replaced  the  Resolution  Trust 
Corporation  as  Conservator  for  First 
Federal  Savings,  F.S.B.,  Dallas,  Georgia 
("Association"),  with  the  Resolution 
■Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  27, 1991. 

Dated:  October  2, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24370  Filed  10^9-91;  8:45  am] 
BiLUNQ  CODE  tno-o^^^t 


First  Federal  Savings  and  Loan 
Association  of  Beaumont; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  in 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  First 
Federal  Savings  and  Loan  Association 
of  Beaumont,  Beaumont,  Texas  (OTS 
No.  0028),  on  September  26, 1991. 

Dated:  October  4, 1991. 

By  the  OHice  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24372  Filed  10-6-91;  8:45  am] 

BIUJNO  COM  S730-01-M 


First  Federal  Savings  and  Loan 
Association  of  Andalusia,  FJV., 
Andalusia,  AL;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
and  L.oan  Association  of  Andalusia, 


F.A.,  Andalusia,  Alabama 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  27, 1991. 

Dated:  October  2. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-24373  Filed  10-9-91;  8:45  am) 
■ILUNQ  COM  STIO-OI-M 


Rrst  Federal  Savings  Association  of 
Toledo;  Replacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
Association  of  Toledo,  Toledo,  Ohio 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  27, 1991. 

Dated:  October  4, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24374  Filed  10-9-91:  8:45  am) 
StLLMO  COM  (TaO-OI-M 


Gold  River  Savings  Bank,  Fair  Oaks, 
CA;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  i-lome  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  as  sole  Receiver  for  Gold 
River  Savings  Bank,  Fair  Oaks, 
California,  OTS  No.  8224.  on  September 
26, 1991. 

Dated:  October  4, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24375  Filed  10-9-91;  &45  am] 

WIXINO  COM  S720-01-M 


Home  Federal  Savings  and  Loan 
Association  of  Harlan;  Appointn>ent  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Home 
Federal  Savings  and  Loan  Association 
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of  Harlan.  Harlan,  Iowa,  (OTS  No.  2896). 
on  September  26, 1991. 

Dated:  October  4. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24376  Filed  10-&-«l;  8:45  am) 

BIUJNQ  COOE  672(H)1-« 


Nutley  Savings  Bank,  SLA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Nutley 
Savings  Bank,  SLA,  Nutley,  New  Jersey, 
OTS  No.  2264,  on  September  27, 1991. 

Dated:  October  4. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-24377  Filed  10-9-91;  8:45  am) 

BtLUNO  CODE  STSO-OI-M 


Plymouth  Federal  Savings  Bank; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(A)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Plymouth  Federal  Savings  Bank, 
Plymouth,  Massachusetts,  OTS  Number 
3487.  on  September  26, 1991. 

Dated:  October  4. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24378  Filed  10-9-91;  8:45  am) 

nUJNQ  CODE  ITSO-OI-M 


Preferred  Savings  Bank,  F.S.B.,  High 
Point,  NC;  Replacement  of 
Conservator  with  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Preferred  Savings  Bank, 
F.S.B.,  High  Point,  North  Carolina 
("Assocation"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  27. 1992. 

Dated:  October  2. 1991. 


By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24379  Filed  10-9-91;  8:45  am) 

BILUNO  COOE  STSO-OI-M 


San  Jacinto  Savings  Association,  FJL; 
Replacement  of  Conservator  with  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(f)  of  5(d)(2)  of  the  Home  Owners'  Loan 
Act,  the  Office  of  Thrift  Supervision 
duly  replaced  the  Resolution  Trust 
Corporation  as  Conservator  for  San 
Jacinto  Savings  Association,  F.A., 
Bellaire,  Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  27, 1991. 

Dated:  October  4, 1991 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24380  Filed  10-9-91;  8:45  am) 

BILUNO  CODE  673IH>1-II 


Santa  Paula  Savings  and  Loan  Assoc, 
Santa  Paula,  CA;  Appointment  of 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  Authority  contained  in  5  (d)(2)  of 
the  Home  Owners'  Loan  Act  the  Office 
of  Thrift  Supervision  has  duly  appointed 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  Santa  Paula  Savings  and 
Loan  Association,  Santa  Paula, 
California,  OTS  Docket  No.  0437,  on 
September  26, 1991. 

Dated:  October  4, 1991 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24381  Filed  10-9-91:  8:45  am) 
BUXINQ  COOE  S720-01-M 


Superior  Federal  Savings  Assoc.; 
Notice  of  Replacement  of  Conservator 
with  a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5  (d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Superior  Federal 
Savings  Association,  Cleveland,  Ohio 
("Association"),  with  the  Resolution 
"Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  27, 1991. 

Dated:  October  4, 1991. 


By  the  Office  of  Thrift  Supervision 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24382  Filed  10-9-91;  8:45  am] 
BIUJNO  COOE  •720-01-M 


[AC-46;  OTS  No.  1788] 

Century  Federal  Savings  and  Loan 
Association,  Pasadena,  California: 
Final  Action;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
September  20, 1991,  the  Office  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Century  Federal  Savings 
and  Loan  Association,  Pasadena, 
California  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Information  Services 
Division.  Office  of  Thrift  Supervision, 
1776  G  Street  NW.,  Washington,  DC 
20552,  and  the  Western  Regional  Office, 
Office  of  Thrift  Supervision,  580 
California  Street,  San  Francisco, 
California  94120. 

Dated:  September  27, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-24368  Filed  10-0-91;  a-4S  am) 

BIUJNO  CODE  6720-01-H 


UNITED  STATES  INFORMATION 
AGENCY 

Title:  University  Affiliations  Program: 
Application  Notice  for  Fiscal  Year  1992 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  aimounces  a 
program  of  support  for  institutional 
partnerships  between  U.S.  and  foreign 
colleges  and  universities.  The  University 
Affiliations  Program  seeks  to  promote 
institutional  relationships  through  grants 
for  the  exchange  of  faculty  and  staff  for 
a  period  of  three  years.  Participating 
institutions  should  be  prepared  to 
exchange  faculty  and  staff  for  teaching, 
lecturing,  and  research  assignments  of 
one  month  or  longer  (preferably  three 
months  or  one  semester);  maintain  their 
faculty  on  full  salary  and  benefits;  and 
receive  visiting  faculty  from  the  partner 
institution.  USIA  grant  funds,  not  to 
exceed  $125,000,  can  be  used  to  defray 
expenses  for  travel  and  per  diem.  A 
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modest  amount  of  the  grant  total  can  be 
allocated  for  educational  materials  and 
communications  expenses. 

Proposals  will  be  accepted  either  to 
establish  new  affiliations  or  to  allow  for 
innovations  and  strengthening  of 
existing  affiliations  not  previously 
funded  by  the  University  Affiliations 
Program.  Proposals  for  technical  or 
development  assistance  projects  and 
feasibility  studies  to  plan  affiliations 
will  not  be  considered.  Research 
proposals  must  include  collaboration  by 
researchers  from  both  institutions  and 
be  linked  to  substantial  participation  in 
graduate-level  seminars. 

The  competition,  as  described  in 
separate  geographic  area  programs,  is 
limited  to  selected  countries  and 
academic  disciplines  which  represent 
USIA's  geographic  and  academic 
priorities  for  the  University  Affiliations 
Program.  Subject  to  the  availability  of 
funds,  approximately  20-25  grants  will 
be  awarded  for  Fiscal  Year  1992. 

U.S.  institutions  are  responsible  for 
the  submission  of  proposals  and  should 
collaborate  with  their  foreign  partners  in 
planning  and  preparing  proposals. 
DATES:  Deadline  for  proposals: 
Proposals  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EST  on 
February  14, 1992.  Proposals  received  by 
the  Agency  after  this  deadline  will  not 
be  eligible  for  consideration.  Faxed 
documents  will  not  be  accepted,  nor  will 
documents  be  accepted  which  are 
postmarked  on  February  14. 1992  but 
received  at  a  later  date.  It  is  the 
responsibUity  of  each  grant  applicant  to 
ensure  that  their  proposal  is  received  by 
the  above  deadline.  Grants  should  begin 
September  1, 1992. 
ADDRESS:  The  original  and  fifteen 
complete  copies  of  the  proposal, 
including  required  forms,  should  be 
submitted  by  the  deadline  to:  U.S. 
Information  Agency.  Ref.:  University 
Affiliations  Program.  Office  of  the 
Executive  Director,  E/X,  room  336,  301 
4th  St.,  SW..  Washington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  and  requests  for 
application  packets,  which  include  all 
necessary  forms  and  guidelines  for 
preparing  budgets,  interested 
institutions  should  contact:  Ms.  Aleta 
Wenger  or  Ms.  Camille  Barone. 
University  Affiliations  Program.  Office 
of  Academic  Programs,  (202)  619-5289. 

For  information  regarding  specific 
geographic  areas,  please  contact: 

Africa — Dr.  Ellen  Berelson.  Academic 
Exchange  Programs  Division.  Africa 
Branch.  Office  of  Academic  Programs. 
(202)  619-5355. 

American  Republics:  Ms.  Debra 
Shetler,  Academic  Exchange  Programs 


Division.  American  Republics  Branch. 
Office  of  Academic  Programs.  (202)  619- 
5365. 

East  Asia/Pacific — ^Ms.  Marian  Davis. 
Academic  Exchange  Programs  Division, 
East  Asia  and  the  Pacific  Branch,  Office 
of  Academic  Programs.  (202)  619-5402. 

Europe — Mr.  Ted  Kniker.  Academic 
Exchange  Programs  Division.  Europe 
Branch,  Office  of  Academic  Programs. 
(202)  619-4420. 

Near  East/South  Asia — Mr.  Michael 
Graham.  Academic  Exchange  Programs 
Division,  Near  East/South  Asia  Branch, 
Office  of  Academic  Programs.  (202)  61&- 
6864. 
SUPPLEMENTARY  INFORMATION 

Overview 

Authority  for  the  University 
Affiliations  Program  is  contained  in  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1961.  Public  Law  87-256 
(Fulbright-Hays  Act).  The  Fulbright 
Program  seeks  to  increase  mutual 
understanding  between  the  people  of  the 
United  States  and  people  of  other 
countries.  USIA  strives  to  accomplish 
this  goal  by  promoting  affiliations 
between  U.S.  and  foreign  institutions  of 
higher  education. 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs,  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life. 

Guidelines 

Eligibility:  In  the  U.S..  participation  in 
the  program  is  limited  to  accredited 
four-year  colleges  and  universities, 
including  graduate  schools  and 
consortia  of  universities;  overseas, 
participation  is  limited  to  recognized 
degree-granting  institutions  of  higher 
education  and  internationally 
recognized  and  highly  regarded 
independent  research  institutes. 
Proposals  from  a  consortium  may  be 
submitted  by  a  member  institution  with 
authority  to  represent  the  consortium. 
Participants  traveling  under  USIA  grant 
support  must  be  U.S.  citizens 
(representing  the  U.S.  institution);  and 
(representing  the  foreign  institution) 
citizens,  nationals,  or  permanent 
residents  of  the  country  of  the  foreign 
partner,  who  are  qualified  to  hold  a 
valid  passport. 

Proposed  Budget  A  comprehensive 
line  item  budget  should  be  submitted 
with  the  proposal  by  the  deadline. 
Specific  guidelines  for  budget 
preparation  are  available  in  the 
application  packet. 

Note:  Grants  awarded  to  eligible 
institutions  with  fewer  than  four  years' 


experience  in  conducting  international 
exchange  programs  will  l>e  limited  to  $60,000. 
Budget  submissions  from  these  institutions 
should  not  exceed  this  amount 

Geographic  Area  Programs 

Africa — ^The  program  will  accept 
proposals  for  linkages  with  all  sub- 
Saharan  countries,  with  priority  given  to 
proposals  for  Botswana.  Ghana,  Kenya, 
Nigeria,  Senegal,  South  Africa. 
Tanzania,  and  Zimbabwe.  Eligible 
academic  disciplines  are  limited  to  the 
social  sciences,  humanities,  and  the  arts. 
Possible  Helds  include  but  are  not 
limited  to  anthropology,  archaeology, 
'American  studies.  African  studies/ 
African-American  studies,  economics, 
law,  language  and  linguistics,  hterature, 
poUtical  science,  pubhc  policy,  and 
sociology  and  demography.  In  addition, 
the  program  encourages  proposals  in 
architecture  and  urban  planning, 
museum  management  and  conservation, 
parks  management,  and  historic 
conservation. 

American  Republics — Eligible 
countries  and  academic  Beld  are: 
Argentina  (economics);  Bolivia  (business 
administration,  museum  studies  with 
emphasis  on  historic-prehistoric 
conservation);  Colombia  ('American 
studies,  comparative  law.  educational 
planning  and  administration, 
environmental  studies  and  resource 
management);  Ecuador  (economics, 
historic  preservation,  art  conservation); 
Peru  (comparative  law,  educational 
planning  and  administration, 
environmental  studies  and  resource 
management,  museum  studies);  Uruguay 
(economics);  Mexico  (economics,  fine 
and  performing  arts,  library  and 
information  sciences). 

Central  America— The  program  will 
consider  proposals  for  linkages  with 
Central  American  countries  in  the 
following  fields:  comparative  law. 
environmental  studies  and  resource 
management,  and  museum  studies  with 
emphasis  on  historic-prehistoric 
conservation. 

Caribbean — The  program  will  accept 
proposals  for  linkages  with  any  of  the 
following  Caribbean  countries: 
Bahamas,  Barbados,  the  Dominican 
Republic.  Haiti.  Jamaica,  and  Trinidad 
and  Tobago.  Caribbean  linkages  may. 
however,  include  a  single  department  on 
more  than  one  campus  of  the  University 
of  the  West  Indies.  Eligible  fields  are: 
Fine  and  performing  arts,  historic 
conservation,  and  journalism. 

East  Asia/Pacific— The  program  will 
accept  proposals  for  linkages  with  the 
following  countries:  Fiji,  Malaysia. 
Papua  New  Guinea.  Philippines,  and 
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Thailand.  Eligible  academic  disciplines 
includei  Economics  (with  emphasis  on 
international  economics  and  economic 
development),  business  administration 
(with  emphasis  on  marketing  and 
international  business). 

Proposal  objectives  could  include 
projects  to  encourage  cooperation 
between  public  and  private  institutions, 
including  internships  and  sponsored 
research. 

This  program  supports  the  Asia 
Pacific  Economic  Cooperation  (APEC) 
"Partnership  for  Education"  Initiative, 
which  was  announced  by  Secretary  of 
State  Baker  in  July  1990.  The  Secretary's 
Initiative  is  part  of  APEC's  human 
resource  development  focused  on 
strengthening  economic  ties  in  the  Asia- 
Pacific  region. 

Europe — The  program  will  accept 
proposals  for  the  following  countries  in 
Eastern  and  Central  Europe:  Albania, 
Bulgaria,  Czech  and  Slovak  Federal 
Republic.  Estonia,  Hungary,  Latvia, 
Lithuania,  Poland,  Romania,  the  Soviet 
Union,  and  Yugoslavia.  Proposals 
should  focus  on  one,  two  or  three  of  the 
following  disciplines:  *  American 
studies:  business  administration  (with 
preference  for  marketing,  finance, 
accounting,  industrial  relations); 
conmiunications;  economics:  public 
affairs  and  public  policy  analysis;  and 
sociology.  In  addition,  the  program 
encourages  proposals  in  architecture 
and  urban  planning,  museum 
management  and  conservation,  parks 
management,  and  historic  conservation. 

In  Western  Europe,  proposals  may  be 
submitted  for  Malta  and  Sweden. 
Proposals  should  focus  on  one,  two  or 
three  of  the  following  disciplines: 
'  American  studies,  business 
administration,  communications, 
economics,  history,  pohtical  science, 
and  sociology. 

The  Agency  will  accept  proposals  for 
projects  with  the  European  Community 
countries  (Belgium,  Denmark,  France. 
Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  Netherlands,  Portugal, 
Spain,  and  the  United  Kingdom)  that 
focus  on  the  processes  of  economic  and 
pohtical  integration.  Projects  must  have 
a  research  component. 

The  Agency  also  invites  proposals  for 
three-way  projects  linking  an  institution 
in  the  U.S.  with  one  in  Western  Europe, 
and  both  of  them  with  an  Eastern 
European  institution  in  one  of  the 
following  countries:  Bulgaria,  Czech  and 
Slovak  Federal  Republic  Estonia, 
Hungary,  Latvia.  Lithuania,  Poland, 
Romania,  or  Yugoslavia.  Eligible  fields 


are  business  administration  (marketing, 
finance,  accounting,  industrial 
relations),  economics,  environmental 
studies,  and  sociology. 

Near  East/South  Asia — The  program 
will  accept  proposals  for  linkages  with 
the  following  (priorities  are  italicized): 
Algeria,  Bahrain.  Bangladesh,  Egypt, 
India,  Israel,  Jordan,  Kuwait, 
Mauritania,  Morocco,  Nepal,  Oman, 
Pakistan,  Qatar,  Saudi  Arabia,  Sri 
Lanka,  Sudan,  Syrian  Arab  Republic, 
Tunisia,  United  Arab  Emirates,  the 
West  Bank,  and  Yemen.  Eligible 
academic  disciplines  are:  Islamic 
civilization  and  '  American  studies, 
business  administration, 
communications,  economics,  language 
and  linguistics,  literature,  political 
science,  and  public  policy.  In  addition, 
the  program  encourages  proposals  in 
architecture  and  urban  planning, 
museum  management  and  conservation, 
parks  management,  and  historic 
conservation. 

N.B.  All  proposals  for  India  must  be 
accompanied  by  proof  of  approval  of  the 
proposed  program  by  the  Government  of 
India.  U.S.  institutions  are  advised  to 
contact  Indian  partner  institutions  about 
this  requirement  as  early  as  possible, 
since  review  processes  of  Indian 
government  ministries  do  not  coincide 
with  the  USIA  program  deadline.  Indian 
government  approval  must  be  sought 
through  the  Executive  Director,  U.S. 
Educational  Foundation  in  India,  12 
Hailey  Road,  New  Delhi,  India  110001. 
Tel.  3329449.  Cable  USEFL 

Application  Requirements — Proposals 
must  be  submitted  within  the  deadline 
and  conform  to  the  selected  countries 
and  academic  fields  identified  under  the 
geographic  area  programs.  The  proposal 
package  should  include  one  original  and 
fifteen  complete  copies  and  all  required 
documentation.  Proposals  should  be 
presented  as  follows: 

1.  A  cover  sheet  with  names  of  both 
institutions,  name  of  foreign  country, 
project  directors  with  their  addresses, 
telephone  and  fax  numbers,  and 
academic  field(8)  of  proposal.  A  sample 
cover  sheet  format  is  included  in  the 
application  packet. 

2.  A  brief  abstract  of  proposed 
project. 

3.  A  narrative  of  approximately 
twenty  double-spaced  pages,  including 
descriptions  of  institutions  and 
participating  academic  departments  or 
schools;  a  detailed  description  of  the 
proposed  affiliation  program,  including 
names  and  qualifications  of  designated 
project  directors;  a  statement  of  need  for 
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'  Note:  American  tludies  inciudes  the  flelds  of 
American  history,  literature,  dvihzation,  tociology. 
and  thcMlL 


'  Note:  American  studies  includes  the  fields  of 
American  history,  literature,  civilization,  sociology, 
and  the  arti. 


the  proposed  program;  a  detailed 
description  of  proposed  activities, 
including  who  will  travel,  when,  where, 
and  how  activities  will  occur  for  each  of 
the  three  years;  anticipated  benefits  of 
the  program  to  participating  institutions; 
and  a  plan  for  institutional  evaluation  of 
the  project. 

4.  A  comprehensive  line  item  budget 
outlining  specific  expenditures  and 
sources  from  which  funds  are 
anticipated.  Detailed  information 
concerning  eligible  and  ineligible  items 
and  required  budget  format  is  available 
in  the  application  packet. 

5.  Documentation  of  institutional 
support  for  the  proposed  linkage, 
including  signed  letters  of  endorsement 
from  the  U.S.  and  foreign  institutions' 
presidents,  chancellors,  or  directors 
making  specific  reference  to  the  1992 
University  Affiliations  Program  and 
committing  their  participating 
institution(8)  to  maintaining  their 
exchange  participants  on  full  salary  and 
benefits  during  the  exchange.  A  general 
letter  of  support  or  an  agreement 
between  the  two  institutions  without 
reference  to  the  maintenance  of  salaries 
and  benefits  will  not  fulfill  this 
requirement.  A  sample  letter  of 
endorsement  and  commitment  is 
included  in  the  application  packet. 

6.  Brief  academic  resumes  of  potential 
participants  for  both  institutions,  clearly 
indicating  level  of  language  skills, 
overseas  experience,  knowledge  of 
prospective  partner  country,  relevant 
scholarly  and  non-scholarly  travel, 
publications,  and  research  activities. 

Review  Process 

The  University  Affiliations  Pro-am 
review  process  is  conducted  in  three 
stages:  technical,  academic  and 
Agency.  Proposals  will  be  deemed 
ineligible  if  they  do  not  adhere  to  the 
guidelines  established  herein  and  in  the 
application  packet.  Eligible  proposals 
will  be  forwarded  to  outside  academic 
panels  for  advisory  review.  All 
proposals  recommended  for  funding  will 
be  reviewed  in  the  Agency  by  the 
appropriate  Academic  Exchange 
Programs  branch,  the  appropriate 
geographic  area  office,  the  budget  and 
contracts  offices,  and  the  Office  of  the 
General  Coimsel.  Funding  decisions  are 
at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Upon  completion  of  the  technical 
review,  applicants  will  be  notified  in 
writing  of  the  status  of  their  proposals. 
A  grace  period  will  be  granted  to 
applicants  whose  proposals  lack  either 
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of  the  following  documents.  The 
deadline  for  submission  of  these 
documents  is  5  p.m.  EST  on  March  2, 
1992. 

(1)  A  signed  letter  of  endorsement 
from  the  president,  chancellor,  or 
director  of  the  foreign  institution, 
making  specific  reference  to  the  1992 
University  Affiliations  Program  and 
committing  the  institution  to  maintaining 
their  exchange  participants  on  full 
salary  and  benefits  during  the  exchange. 

(2]  For  proposals  for  linkages  with 
India,  documentation  of  approval  of  the 
proposed  program  by  the  Government  of 
India. 

Review  Criteria 

Academic  Review  Criteria — 
Proposals  are  reviewed  by  independent 
academic  peer  panels  with  geographic 
and  discipline  expertise  which  make 
recommendations  to  the  Agency  based 
on  the  following  criteria: 

1.  Soundness  of  proposal  indicating 
academic  quality,  as  reflected  by  a  clear 
statement  of  program  goals  and  means 
to  accomplish  the  goals,  and  detailed 
description  of  project  with  statement  of 
how  the  proposed  project  will  be 
implemented  and  evaluated.  If  the 
proposal  requests  support  for  an 
established,  active  linkage,  evidence 
that  the  University  Affiliations  fimding 
would  result  in  innovation  in  the 
exchange  relationship; 

2.  Promise  of  the  production  of  new 
skills/knowledge  and  advancement  of 
scholarship  in  fields  covered  by  the 
program; 

3.  Evidence  that  theme(s)  of  proposed 
project  fits  field(s]  stated  in  the 
announcement; 

4.  Evidence  of  strong  mutual  benefits 
to  the  institutions  involved  in  the 
exchanges; 

5.  Feasibility  of  the  program  plan  as  it 
relates  to  the  stated  goals  and  selected 
topics  and  activities; 

6.  Academic  quality  of  credentials/ 
experience  of  participants  in  relation  to 
the  goals  of  the  proposed  exchange  plan 


(including  linguistic  proficiency,  where 
required}: 

7.  Appropriateness  of  length  of 
exchange  visits  given  project  goals; 

8.  Evidence  of  strong  institutional 
commitment  by  participating 
institutions; 

9.  Evidence  of  mutual  advancement  of 
cultural  and  political  understanding  of 
the  countries  or  geographic  areas 
represented  in  the  partnership  through 
development  of  individual  and 
institutional  ties; 

10.  Demonstration  that  the  partnership 
is  likely  to  continue  after  the  expiration 
of  the  USIA  grant. 

Agency  Review  Criteria — USIA  will 
consider  for  further  review  only  those 
proposals  recommended  by  academic 
review  panels.  Agency  considerations 
will  be  based  on: 

1.  Academic  quality,  reflected  in 
academic  review  panels'  comments  and 
recommendations; 

2.  Feasibility  of  program  plan; 

3.  Advancement  of  mutual  cultural 
and  political  understanding  between  the 
countries  or  geographic  areas 
represented  in  the  partnership; 

4.  USIA  overseas  post  assessments  of 
need  and  feasibility; 

5.  Promise  of  long-term  impact; 

6.  Cost-effectiveness. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
conunitted  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
July  1, 1992.  Awarded  grants  will  be 


subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  September  19. 1991. 
William  P.  C\md», 

Associate  Director.  Bureau  of  Educational 
and  Cultural  Affairs. 
[FR  Doc.  91-24433  Filed  10-9-91:  B:45  am] 
MLLMO  CODE  taO-Ot-M 


U.S.  Advisory  Commission  on  PubUc 
Diplomacy  Meeting.    ■ 

aoency:  United  States  Information 

Agency. 

action:  Notice. 

summary:  a  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  October  9  in 
room  600.  301  4th  Street  SW.. 
Washington  DC  from  10  a.m.  to  12:30 
p.m. 

At  10  a.m.  the  Commission  will  meet 
with  Ms.  Martha  Johnston,  Director, 
Office  of  Congressional  liaison  and  Mr. 
Stanley  Silverman,  Comptroller,  USIA, 
regarding  Congressional  relations  and 
USIA's  budget  legislation.  At  10:30  a.m. 
the  Honorable  Eugene  P.  Kopp,  USIA 
Deputy  Director,  will  discuss  Agency 
management  issues.  At  11:15  a.m.  the 
Commission  will  meet  with  Mr.  J. 
Nicholas  Elam,  Head  of  the  Cultural 
Relations  Department,  British  Foreign 
and  Commonwealth  Office,  to  discuss 
U.S.  and  British  cultiu-al  programs.  At  12 
p.m.  Mr.  Richard  Werksman,  Associate 
General  Counsel,  USIA,  will  brief  the 
Commission  on  confiict  of  interest 
guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Gloria  Kalamets  (202)  619- 
4468,  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  October  4. 1991. 
Rose  Royal, 

Management  Analyst.  Federal  Register 

Liaison. 

[FR  Doc.  91-24434  Filed  10-8-91;  9:37  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubTished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t)(eM3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
October  16, 1991. 

PLACE:  Maniner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  Zlst  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 


Federal  Register 
Vol.  56,  No.  197 

Thursday,  October  la  1991 


Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated  October  8, 1991. 
Jennifer  |.  |ohnson. 

Associate  Secretary  of  the  Board. 

(PR  Doc.  91-24679  Filed  10-8-91:  3:55  pm] 
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Corrections 


Fadanl  fmialnf 

Vol.  56.  No.  197 

Thursday,  October  10,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  edrtorial  connections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Ktotice  docutnents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
correction  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewt^ere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Correction 

In  notice  document  91-1098  appearing 
on  page  2896,  in  the  issue  of  Thursday. 
January  25, 1991.  in  the  third  column,  in 
the  file  line  at  the  end  of  the  document, 
"FR  Doc  91-1648"  should  read  "FR  Doc. 
91-ie98'*. 

BHJJNOCOOE  1S0&«1-O 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

15  CFR  Parts  19, 1160,  and  1170 
[Docket  No.  910774-1174] 

Productivity,  Technology  and 
innovative  Strategic  Partnership 
initiatlv*  1 1 

Correction 

In  rule  document  91-19790  beginning 
on  page  41281.  in  the  issue  of  Tuesday. 
August  20, 1991,  make  the  following 
corrections: 

1.  On  the  same  page,  in  the  second 
column,  in  the  2l8t  line  "supplies" 
should  read  "suppliers". 

2.  On  the  same  page,  in  the  same 
column,  in  the  1st  full  paragraph,  in  the 
18th  line  "critically"  should  read 
"criticality". 

91160^1    [Corrected] 

3.  On  page  41282.  in  the  2d  column,  in 
S  1180.21(a).  in  the  12th  line 
"compromised"  should  read 
"comprised". 

91160.22    [Corrected] 

4.  On  the  same  page,  in  the  same 
column,  in  S  1160.22(a].  in  the  18th  line 
following  "consortia"  insert  "which  are 
composed  primarily  of  competitors  who 
cooperate". 

SHXIIM  coo*  1S0M1-O 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Teleconference  Meeting 

Correction 

In  notice  document  91-2233  appearing 
on  page  3824  in  the  issue  of  Thursday, 
January  31. 1991.  in  the  second  column, 
in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  91-2223"  should 
read  "FR  Doc.  91-2233". 

BaxMQOOoe  immm) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  91 

[Docket  Na  26433;  Amendment  No.  91-225] 
RIN  2120-AD96 

Transition  to  an  All  Stage  3  Fleet 
Operating  In  the  48  Contiguous  United 
States  and  ttie  District  of  Columbia 

Correction 

In  rule  document  91-22950  beginning 
on  page  48628  in  the  issue  of 
Wednesday,  September  25, 1991,  malce 
the  following  correction: 

991.869    [Corrected] 

On  page  48659,  in  the  third  column  in 
§  91.869(a].  in  the  fifth  line,  "December 
3, 1996"  should  read  "December  31, 
1996". 

nujNO  cooe  isomi-d 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  161 

[Docket  Na  26432] 
RIN  2120-AD98 

Notice  and  Approval  of  Airport  Noise 
and  Access  Restrictions 

Correction 

In  rule  docxmient  91-22951  beginning 
on  page  48661  in  the  issue  of 
Wednesday,  September  25, 1991,  make 
the  following  corrections: 

1.  On  page  48662,  in  the  second 
column,  in  the  Rrst  paragraph,  in  the  the 
third  line  from  the  bottom,  "national" 
was  misspelled. 


2.  On  the  same  page,  in  the  3rd 
column,  in  the  Ist  full  paragraph,  in  the 
17th  line,  "considered"  was  misspelled, 
and  in  the  23rd  line,  "cumulative"  was 
misspelled. 

3.  On  page  48664,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  fourth 
line,  "specific"  was  misspelled. 

4.  On  page  48670,  in  the  Ist  column,  in 
the  first  full  paragraph,  in  the  tenth  line, 
after  "Further"  insert  a  ".". 

5.  On  page  48673.  in  the  second 
column,  in  the  fourth  full  paragraph,  in 
the  seventh  line,  "sufficiently"  was 
misspelled. 

6.  On  page  48674,  in  the  2nd  column, 
in  the  1st  full  paragraph,  in  the  19th  line, 
"restriction"  was  misspelled. 

7.  On  page  48875,  in  the  2nd  column, 
in  the  22nd  line,  "Michigan;:"  should 
read  "Michigan;". 

8.  On  page  48876,  in  the  third  column, 
in  the  third  full  paragraph,  in  the  next  to 
last  line,  "benefits"  was  misspelled. 

9.  On  page  48678,  in  the  second 
column,  in  the  first  full  paragraph,  in  the 
last  line,  "requirements."  should  read 
"requirements?" 

10.  On  page  48679,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  next  to 
last  line,  "system"  should  read 
"systems". 

11.  On  page  48682,  in  the  second 
column,  under  Section  161.305,  in  the 
flrst  paragraph,  in  the  fourth  line, 
"Hnding."  should  read  "findings,". 

12.  On  the  same  page,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  last  line,  "analyses"  should  read 
"analysis". 

13.  On  page  48683.  in  the  first  column, 
in  the  second  full  paragraph,  in  the  third 
hne,  "Joe,"  should  read  "Jose,". 

14.  On  page  48685: 

a.  In  the  1st  column,  in  the  Ist  fuU 
paragraph,  in  the  15th  line,  "11"  should 
read  "all". 

b.  In  the  second  column,  in  the 
heading  Section  161^17,  in  the  second 
line,  ""Approvaf  should  read 
"Approvat'. 

c.  In  the  third  column,  in  the  second 
full  paragraph,  in  the  fourth  line, 
"restriction."  should  read  "restriction?" 

15.  On  page  48686.  in  the  first  column, 
in  the  second  line,  "this"  should  read 
"the". 

16.  On  page  48687: 

a.  In  the  first  column,  in  the  third  full 
paragraph,  "Response:"  was  misspelled. 
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b.  In  the  last  paragraph,  in  the  third 
line,  "regardings"  should  read 
"regarding". 

c.  In  the  third  column,  in  the  second 
full  paragraph,  in  the  next  to  last  line, 
"ba"  should  read  "be". 

d.  In  the  third  full  paragraph,  in  the 
Rfth  line,  "Groups"  should  read 
"Group". 

17.  On  page  48668,  in  the  third  column, 
in  the  fourth  line,  "agreement"  was 
misspelled. 

la  On  page  48689,  in  the  third  column, 
in  the  second  line,  "under"  was 
misspelled. 

19.  On  page  48690: 

a.  In  the  first  column,  in  the  ninth  line, 
"qqq"  should  be  removed. 

b.  In  the  1st  full  paragraph,  in  the  24th 
line,  "restriction"  should  read 
"restriction's". 

c.  In  the  last  paragraph,  in  the  fifth 
line,  "section"  was  misspelled. 

d.  In  the  third  colmnn.  in  the  last 
paragraph,  in  the  last  line,  "derer" 
should  read  "defer". 

20.  On  page  48693,  in  the  third  column, 
in  the  seventh  line,  "a  or"  should  read 

or  a  . 

21.  On  page  48694,  in  the  first  column, 
in  the  last  paragraph,  in  the  next  to  last 
line,  after  "rule"  insert  a  "." 


22.  On  page  48695,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  ninth 
line,  "to"  should  read  "the". 

a.  In  the  second  column,  in  the  first 
full  paragraph,  ""up"  should  read  "up". 

23.  On  page  48696,  in  the  third  column, 
in  the  second  full  paragraph,  in  the  next 
to  last  line,  "grant"  was  misspelled. 

24.  On  page  48697,  in  the  second 
column,  in  the  eighth  line,  in  the 
heading.  "Approval"  was  misspelled. 

25.  On  page  48698.  in  the  first  column, 
in  the  last  paragraph,  in  the  fourth  line 
fit)m  the  bottom,  remove  the  quotation 
marks  in  front  of  "amount". 

PART  161— CCORRECTED] 

26.  On  page  48899,  in  the  first  column, 
in  the  table  of  contents,  in  161.413. 
"eevaluation"  should  read 
"Reevaluation". 

§161.103    [Corrected] 

27.  On  page  48701.  in  the  first  column, 
in  §  161.103(b),  in  the  third  line, 
"delineated:"  should  read  "delineated;". 

§161.403    [CorrMted] 

28.  On  page  48707,  in  the  third  column, 
in  S  161.403(d),  in  the  sixth  line, 
"requesting"  was  misspelled. 

BILLINO  CODE  1SO»«1-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  land  301 

[FI-M-88] 
RIN  154S-AJ3S 

Real  Estate  Mortgage  Investment 
Conduits 

Correction 

In  proposed  rule  document  91-22853 
beginning  on  page  49526  in  the  issue  of 
Monday.  September  30, 1991.  make  the 
following  corrections: 

1.  On  page  49527,  in  the  2d  column, 
imder  Proposed  Effective  Dates,  in  the 
11th.  17th  and  18th  lines.  "November  12. 
1991"  should  read  "September  27, 1991". 

§1.860A-1    [CorrMted] 

2.  On  page  49535.  in  the  second 
column,  in  §  1.860A-l(b)(2)(i).  in  the 
seventh  and  eighth  lines,  "November  12, 
1991"  should  read  "September  27, 1991"; 
and  in  paragraph  (b)(2)(ii),  in  the  eighth 
line,  "November  12. 1991"  should  read 
"September  27. 1991". 

MIXING  CODE  180S-01-O 


UMI 


Thursday 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

RIN  0596-AB06 

Recreation  Residence  Auttiorizations 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  proposed  policy: 
request  for  comment. 

summary:  In  response  to  an 
administrative  appeal  decision  by  the 
Assistant  Secretary  of  Agriculture  for 
Natural  Resources  and  Environment,  the 
Forest  Service  proposes  to  adopt  revised 
policies  and  procedures  for 
administering  special  use  permits  that 
authorize  privately-owned  recreation 
residences  on  National  Forest  System 
lands.  The  proposal  would  revise  earlier 
policy  provisions  that:  (1)  Required  the 
showing  of  a  higher  public  purpose 
when  not  renewing  term  permits.  (2) 
required  automatic  permit  renewal 
unless  nonrenewal  has  been 
established,  (3)  required  the  offering  of 
"in-lieu"  lots  to  permittees  who  have 
received  notice  of  nonrenewal,  and  (4) 
were  weighted  against  consideration  of 
commercial  uses  of  sites  occupied  by- 
recreation  residences.  This  notice  also 
revises  portions  of  the  policy 
subsequently  affected  by  a  revision  in 
the  Secretary  of  Agriculture's 
Administrative  Appeal  Regulations 
governing  authorizations  for  occupancy 
and  use  of  National  Forest  System  lands 
and  clariHes  portions  of  the  policy 
concerning  determination  of  annual 
rental  fees.  Public  comments  are  invited 
and  will  be  considered  in  adoption  of  a 
final  policy. 

DATES:  Comments  must  be  received  in 
writing  by  January  8, 1991. 
ADDRESSES:  Send  written  conunents  to 
F.  Dale  Robertson.  Chief  (2720).  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  DC  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  proposed  policy 
should  be.addressed  to  ).  Kenneth 
Myers,  Lands  Staff,  (202)  205-1248. 
SUPPLEMENTARY  INFORMATION:  On 
August  16. 1988  (53  FR  30924).  the  Forest 
Service  adopted  a  final  policy  and 
procedures  for  administering  special  use 
permits  that  authorize  privately-owned 
recreation  residences  on  National  Forest 
System  lands.  The  policy  established  a 
new  procedure  for  calculating  annual 
fees  and  gave  direction  on  tenure  and 
renewability  of  the  permits,  describing 
procedures  to  be  followed  when  the 
residence  site  was  needed  for  a  higher 
public  purpose. 

This  policy  was  appealed  to  the 
Secretary  of  Agriculture  on  September 


15, 1988.  In  general,  the  appellants 
alleged  that  the  process  by  which  this 
policy  was  developed  was  fiawed  in 
that  provisions  of  the  policy  exceeded 
statutory  limitations  on  recreation 
residence  use  of  the  National  Forests 
and  that  the  appellants  and  the  public 
were  adversely  affected  by  the  policy. 

In  a  decision  dated  February  15, 1989, 
the  Assistant  Secretary  of  Agriculture 
for  Natural  Resources  and  Envirormient 
remanded  the  policy  to  the  Forest 
Service  for  restudy  and  reformulation 
and  stayed  the  implementation  of 
certain  provisions  of  the  1988  policy  as 
follows:  (1)  Those  nonrenewal 
provisions  relating  to  or  requiring  a 
showing  of  higher  public  purpose  where 
the  lands  occupied  were  deemed  needed 
for  other  than  recreation  residences;  (2) 
those  provisions  requiring  automatic 
permit  renewal  10  years  prior  to 
expiration  unless  nonrenewal  had  been 
established;  (3)  those  provisions 
requiring  the  offering  of  "in-lieu"  lots  to 
permittees  who  had  received  notice  of 
nonrenewal  or  termination;  and  (4) 
those  provisions  weighted  against 
consideration  of  commercial  uses  for 
sites  when  nonrenewal  of  the  recreation 
use  was  contemplated.  In  addition,  the 
Assistant  Secretary  required  that  the 
remaining  features  of  the  final  policy  be 
designated  as  interim  policy  pending  its 
reformulation  following  all  applicable 
process  requirements.  The  reformulation 
period  was  established  by  the  decision 
as  18  months. 

The  policy  adopted  August  18. 1988, 
was  issued  as  direction  to  Forest 
Service  personnel  through  amendments 
and  interim  directives  to  Forest  Service 
Manual  (FSM)  Chapters  2340  and  2720 
and  Forest  Service  Handbook  (FSH) 
2709.11— Special  Uses  Handbook.  On 
June  1. 1989,  at  54  FR  23499.  the  Forest 
Service  gave  notice  that  the  direction  in 
FSM  2340  and  2720  had  been  revised  to 
remove  those  provisions  stayed  by  the 
Assistant  Secretary  and  that  the 
remaining  portions  of  the  policy  were 
designated  as  interim  policy  in 
compliance  with  the  Assistant 
Secretary's  decision. 

On  September  20. 1989.  in  response  to 
the  Assistant  Secretary's  decision,  the 
Forest  Service  gave  notice  that  it  was 
seeking  comments  on  an  Advance 
Notice  of  Proposed  Policy  (54  FR  38700). 
A  60-day  comment  period  was  provided 
which  was  extended  an  additional  60 
days,  expiring  on  January  19, 1990.  In 
this  notice,  the  agency  described 
alternative  approaches  to  those  portions 
of  the  policy  stayed  by  the  Assistant 
Secretary's  decision  and  asked  for 
public  advice  and  comment  on  those 
provisions  and  on  the  options  that  the 
agency  identified  to  replace  the  current 


policy  provisions.  The  public  comment 
received  on  that  notice  has  been 
considered  in  the  development  of  a 
proposed  reformulated  policy  which  is 
the  subject  of  this  notice.  The  Assistant 
Secretary's  decision  also  expressed 
concern  about  other  provisions  of  the 
policy  such  as  fee  determination. 
Appropriate  clarifying  and  explanatory 
material  addressing  these  provisions  is 
included  in  this  notice  of  proposed 
policy. 

Analysis  of  Public  Conunent 

The  Forest  Service  received  18,642 
comments  on  the  September  20. 1989, 
advance  notice  of  proposed  policy.  The 
number  and  percentage  of  responses  by 
category  of  respondent  is  as  follows: 


Respondent 

Number 

Permittee 

7,242 

7,543 

65 

8 

14 
3,772 

39 

Friend  or  Family  of 
Permittee 

40 

Permittee  Association .... 

Appellants  Views _.. 

Forest  Service 
Personnel 

(') 
(>) 

Other 

20 

Total 

18,642 

100 

■  Less  than  1  percent 

Included  in  the  total  under  "Other" 
where  350  responses  addressed  to  the 
Secretary  of  Agriculture  that  were 
duplicates  of  comment  letters  to  the 
Chief  of  the  Forest  Service  or  that  asked 
the  Secretary  to  overturn  the  Assistant 
Secretary's  appeal  decision. 

During  the  comment  period,  the 
National  Forest  Recreation  Association, 
Homeowners  Division,  and  the  National 
Inholders  Association  jointly  developed 
and  sent  to  their  membership  a  letter 
transmitting  a  questionnaire  form  to  be 
used  in  responding  to  the  notice.  The 
form  contained  20  statements  regarding 
the  recreation  residence  policy  to  which 
the  respondent  could  agree  or  disagree. 
The  statements  were  general  in  nature, 
describing  a  premise  or  belief  of  what 
the  content  of  reformulated  policy 
should  be.  For  example,  Statement  4  of 
the  questionnaire  reads:  "When  making 
any  nonrenewal  decision,  it  is  necessary 
that  a  complete,  separate,  self-contained 
analysis  be  made,  using  NEPA  and 
Forest  Service  analysis  procedures  like 
those  in  the  August,  1988  policy."  None 
of  the  20  statements  specifically 
addressed  the  options  in  the  Federal 
Register  notice.  The  transmitted  letter 
urged  permittees  to  copy  the  response 
form  and  provide  it  to  family  members, 
friends  and  guests  with  a  request  to 
respond  individually. 

"The  agency  received  16.338 
questionnaire  responses — 88  per  cent  of 


the  total.  This  included  1,146  forms  with 
attached  letters  containing  narrative 
commentB  about  the  policy.  Conunents 
were  received  from  49  States,  Puerto 
Rico,  and  the  District  of  Columbia.  Sixty 
percent  of  the  responses  were  from 
California.  Over  900  responses,  mostly 
the  questionnaires,  were  received  after 
the  January  19  comment  period  closing 
date.  Since  the  comment  period  had 
already  been  extended,  these  were  not 
considered  in  the  response  analysis. 
The  vast  majority  of  the  responses, 
including  the  questionnaire  forms,  did 
not  specifically  address  the  options 
identifled  in  the  Federal  Register  notice. 
They  o^ered  general  comments 
indicating  support  or  non-support  of  the 
recreation  residence  policy  or  provided 
opinion  on  the  reformulation  process. 
Many  permittee  respondents  provided 
testimonials  documenting  the  type  and 
number  of  users  accommodated  by  the 
recreation  residence.  These  views  were 
helpful  in  identifying  those  issues 
important  to  the  respondents.  Of  the 
18,642  responses  received  during  the 
comment  period,  337  addressed  1  or 
more  of  the  options  identified  in  the 
notice.  A  summary  of  the  general 
comments  received  and  a  response  to 
them  are  addressed  first,  followed  by  a 
summary  of  specific  comments  received 
on  the  options  shown  for  specific 
provisions  of  the  policy. 

General  Comments 

Several  respondents  on  both  sides  of 
the  issue  of  recreation  residence  use  felt 
that  a  Federal  Register  notice  was  not 
the  proper  vehicle  to  notify  the  public, 
particularly  those  parties  that  have  a 
direct  interest  in  the  issue.  They  felt  that 
the  lack  of  individual  notification  was 
an  attempt  by  the  agency  to  deal 
exclusively  with  the  opposing  side  and 
that  they  felt  excluded  from  me 
decisionmaking  process  by  not  receiving 
their  own  copy  of  the  notice.  In 
determining  the  distribution  of  the 
Federal  Register  notice,  the  agency 
considered  the  complexity  of  the  issue 
in  the  context  of  the  appeal,  the  appeal 
decision,  and  the  Advance  Notice  of 
Proposed  Policy  conveyed  by  the  notice. 
It  was  believed  that  mailing  the  notice 
to  the  two  National  permittee 
organizations  requesting  that  they  in 
turn  contact  the  permittees  with  an 
interpretation  and  explanation  of  the 
policy  would  provide  a  more  informed 
permittee  response.  The  notice  was  also 
mailed  to  the  spokespersons  for  the 
appellants  with  a  request  that  it  be 
made  known  to  those  who  had  signed 
the  appeal  letters.  Other  interested 
parties  and  the  general  public  were 
advised  of  the  notice  only  through  the 
Federal  Register  because  this  means  of 


public  notice  has  widespread  circulation 
and  meet  Federal  legal  notice 
requirements.  The  agency  recognizes 
that  many  of  those  who  commented  did 
so  without  having  the  notice  containing 
the  options  to  the  1988  policy. 

A  general  theme  among  permittee 
comments  was  that  the  agency,  through 
the  revision  to  the  policy,  was  seeking  to 
remove  recreation  residences  from  the 
National  Forests,  and  that  permittees 
are  concerned  over  the  need  to 
continually  defend  their  permits.  Many 
felt  the  Assistant  Secretary  erred  in  his 
appeal  decision  and  that  the  August 
1988  policy  did  not  violate  statutory 
authority  and  should  be  restored  intact. 

Response  by  the  permittee 
associations  requested  that  all 
"principles  and  provisions"  of  the  1988 
policy  be  continued  in  the  revised  policy 
since  the  earlier  policy  provided  a  more 
uniform  decision-making  process  and 
was  developed  through  mutual 
cooperation  and  concession  between  the 
Forest  Service  and  permittees.  These 
views  reflect  the  fact  that  recreation 
residence  use  on  the  National  Forests 
has  been  under  debate  for  several  years. 
The  adoption  in  1988  of  a  fmal  policy 
was  widely  believed  to  have  resolved 
the  matter.  While  permittee 
disappointment  in  the  appeal  decision  is 
understandable,  it  should  be  noted  that 
the  decision  to  review  and  reformulate 
the  1988  policy  did  not  reject  most  of  the 
basic  tenets  of  that  policy  and  should 
not  be  viewed  as  a  rejection  of  all  of  the 
1988  policy.  The  fact  that  the  policy 
continues  in  place,  albeit  on  an  interim 
basis,  serves  as  an  indication  that  there 
is  no  effort  to  remove  recreation 
residences  from  the  National  Forests. 
However,  it  must  be  understood  by 
permittees  that  the  Assistant  Secretary's 
recognition  of  the  appellants'  concerns 
and  his  decision  regarding  certain 
provisions  of  the  1988  policy  preserve  a 
fundamental  right  of  the  public  to 
challenge  decisions  and  actions  of  a 
Federal  agency. 

In  comments  on  the  advance  notice, 
permittees  pointed  out  the  importance  of 
the  recreation  residence  use  on  the 
National  Forests,  describing  how  the 
cabins  are  used  by  a  large  segment  of 
the  public,  generating  income  for  the 
Treasury,  and  providing  a  recreation 
opportunity  in  the  National  Forests  for 
those  unable  to  use  public  facilities, 
particularly  the  elderly  and 
handicapped.  Permittees  and  their 
supporters  stated  that  they  contributed 
to  the  stewardship  of  the  public  lands  by 
acting  as  volunteers,  serving  as 
guardians  over  the  forests,  picking  up 
litter,  helping  lost  hikers,  etc.  The 
agency  agrees  with  these  views  and 


points  out  that  the  provision  in  the  1988 
policy  that  "recreation  residences  are  a 
valid  use  of  the  National  Forests  System 
land  and  an  important  component  of  the 
total  National  Forest  recreation 
program"  remains  intact  in  the  following 
proposed  reformulation  of  that  policy. 
The  beneficial  contribution  that  these 
permittees  make  to  the  management  and 
protection  of  the  National  Forests  is 
fully  recognized. 

Respondents  opposed  to  recreation 
residence  use  expressed  the  view  that 
since  these  residences  are  located  in 
pristine  National  Forest  areas,  their 
presence  intimidates  and  may  exclude 
the  general  public  from  the  use  and 
enjoyment  of  the  areas.  These 
respondents  stated  that  the  rationale 
which  supported  the  enactment  of  the 
legislation  authorizing  this  use  in  the 
early  part  of  this  century  is  no  longer 
relevant  in  today's  world  with  the 
increasing  demands  placed  on  public 
lands.  They  felt  that  the  land  devoted  to 
this  use  could  be  better  utilized  if  it 
were  available  to  the  general  public. 
Opponents  of  the  policy  also  interpreted 
the  information  contained  in  the  notice 
as  giving  preferential  treatment  to 
recreation  residence  use  over  other 
valid  forest  uses  and  offering 
"protective  treatment  of  permittees' 
interests."  In  one  particular  provision  of 
the  policy,  opponents  felt  the  offering  of 
in-lieu  sites  to  those  permittees  who 
receive  notice  that  a  site  is  needed  for 
another  public  use  should  be  removed 
from  the  policy.  These  respondents 
stated  that  if  additional  cabin  sites  are 
available,  current  permittees  should  be 
the  last  to  be  offered  them,  since  they 
had  already  experienced  the  "privilege" 
of  owning  a  cabin  on  National  Forest 
land. 

The  general  comments  by  these 
respondents  restate  several  of  the 
concerns  expressed  by  the  appellants  in 
the  appeal  of  the  1988  poHcy.  They 
suggest  that  the  Forest  Service  should 
move  towards  eliminating  this  use  by 
requiring  decisions  on  renewal  of 
permits  to  be  subjected  to  a  "higher 
public  use"  test,  essentially  one  that 
when  the  general  public  and  the 
residence  use  conflict  use  by  the 
general  public  will  be  the  deciding 
factor.  The  result  would  be  a  phasing 
out  over  time  of  recreation  residences 
and  restoring  the  land  to  use  by  the 
general  public. 

Whether  recreation  residence  use 
should  continue  to  be  permitted  on 
National  Forest  lands  is  not  the  issue 
addressed  in  this  notice.  The  Assistant 
Secretary's  appeal  decision  did  not 
challenge  the  appropriateness  or 
continuation  of  the  use.  Rather,  it 
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focused  on  legal  sufficiency  of  the 
process  used  to  adopt  the  policy  and  on 
certain  provisions  of  that  pohcy.  It  is 
that  process  and  those  provisions  that 
were  the  subject  of  the  September  1989 
notice  and  form  the  basis  for  the 
following  draft  policy. 

Recreation  residences  have  been  a 
permitted  use  on  the  National  Forest  for 
over  75  years.  Since  that  time,  there 
have  been  many  changes  in  laws 
affecting  National  Forest  System  lands. 
A  comprehensive  planning  system  now 
guides  management  of  the  National 
Forests.  Value  of  the  recreation 
residences  has  increased  dramatically. 
During  this  same  period.  Forest  Service 
administration  of  these  permits  has  been 
limited  and  variable.  The  August  1988 
policy  sought  to  provide  uniform,  even- 
handed,  and  consistent  direction  rather 
than  make  major  changes.  Despite  the 
agency's  intent,  that  national  direction 
was  viewed  by  some  to  be  overly 
favorable  to  recreation  residence 
permittees  and  led  to  administrative 
appeals. 

The  reformulation  of  the  recreation 
residence  policy  responds  solely  to  the 
specific  provisions  identified  as  flawed 
in  the  Assistant  Secretary's  appeal 
decision.  The  agency  is  not  seeking  to 
redirect,  rebuild,  or  otherwise  change 
the  broad  national  direction  stated  in 
the  earlier  pohcy  and  which  was  not 
debated  in  the  appeal  decision. 

Conunents  On  and  Response  to  Options 
Identified  in  the  Advance  Notice 

The  September  20, 1989,  Federal 
Register  notice  requested  public 
comments  on  provisions  of  the  policy 
that  had  been  stayed  by  the  Assistant 
Secretary's  appeal  decision  (55  FR 
38700).  A  complete  description  of  these 
provisions  and  explanation  of  the 
Assistant  Secretary's  appeal  decision 
relating  to  them  can  be  found  on  page 
38701  of  the  September  20  notice. . 
Briefly,  the  stayed  policy  provisions  are: 
(1)  Use  of  the  term  "higher  pubUc 
purpose"  in  considering  renewal  of  the 
term  permit;  (2)  Issuance  of  20-year  term 
permits  %vith  renewal  every  10  years;  (3) 
Offering  of  in-lieu  sites  to  permittees 
who  have  been  informed  their  existing 
permits  will  not  be  renewed;  and  (4) 
Discrimination  against  commercial  uses 
of  recreation  residence  sites  in 
determining  whether  the  permit  should 
be  renewed. 

There  were  337  letters  directed  to  one 
or  more  of  the  options  offered  in  the 
notice.  Nearly  70  percent  of  these 
respondents  identified  themselves  as 
permittees.  Many  respondents  offered 
comments  on  policy  provisions  that 
were  not  stayed  by  the  appeal  decision. 
This  notice  is  directed  only  to  the 


reformulation  of  those  provisions 
specifically  mentioned  in  the  appeal 
decision.  Except  where  noted  in  this 
notice,  no  action  has  been  taken  to 
modify  other  provisions.  In  response  to 
the  various  options,  some  respondents 
indicated  they  preferred  no  change  to 
the  original  policy.  This  was  not  an 
option  since  the  appeal  decision  found 
that  provision  to  be  flawed  and  required 
revision.  Thus,  comments  recommending 
no  change  were  not  considered  in  the 
agency's  response  to  public  conunents 
on  each  option. 

An  analysis  of  the  public  comments 
on  specific  provisions  of  the  policy  in 
response  to  the  September  1989  notice 
and  the  agency's  response  to  them 
follows.  In  presenting  options  to  the 
stayed  provisions  of  the  1988  policy  and 
inviting  comment,  the  agency  presented 
the  1988  policy  and  options  sequentially 
by  each  of  the  four  directives  that  were 
involved.  This  approach  allowed 
reviewers  to  make  a  line-by-line 
comparison.  However,  for  the  purposes 
of  this  proposed  policy,  the  policy 
revisions  are  organized  by  discussion 
topic,  and  all  elements  or  segments  of 
the  four  directives  that  bear  on  the  topic 
are  discussed.  This  allows  readers  an 
integrated  view  in  one  place  of  the 
pohcies  and  implementing  procedures 
on  each  topic. 

1.  Validity  of  Recreation  Residence  Use 

The  1988  policy  at  FSM  2721.23a. 
Paragraph  11,  read  as  follows: 

Recreation  residences  are  a  valid  use  of 
National  Forest  System  lands  and  an 
important  component  of  the  total  National 
Forest  recreation  program.  Recreation 
residences  may  represent  a  substantial 
investment  and  have  the  potential  of 
supporting  a  large  number  of  recreation 
person-days  per  acre  compared  with  other 
uses.  Therefore,  when  consitlering 
nonrenewal  of  recreation  residence  permits 
for  an  alternative  use.  be  sure  the  clear 
weight  of  the  evidence  is  on  the  side  of  the 
need  for  the  higher  public  purpose  or  use  at 
the  location. 

The  options  offered  in  the  1989 
advance  notice  were: 

A.  Remove  the  provision. 

B.  Recreation  residences  are  a  vahd 
use  of  National  Forest  land  and  a 
component  of  the  total  recreation 
program. 

C.  Recreation  residences  are  a 
component  of  the  total  National  Forest 
recreation  program.  Recreation 
residences  may  represent  a  substantial 
investment  and  have  the  potential  of 
supporting  a  large  number  of  recreation 
person-days  per  acre.  Therefore,  when 
considering  nonrenewal  of  recreation 
residence  permits  because  of  an 
alternate  use,  consider  all  factors  given 


in  FSH  2709.11,  §  41.23b  before  denying 
renewal  of  the  permit. 

Comments:  Over  88  percent  of  those 
responding  to  these  options  favored 
Option  C  Those  favoring  removal  of  this 
provision  (option  A)  did  so  because  they 
felt  this  provision  was  "not  direction  but 
a  biased  statement  favoring  continuing 
permits."  Conversely,  those  opposing 
Option  A  considered  removal  of  this 
direction  drastic  and  that  it  would 
render  the  policy  on  renewal  of 
recreation  residence  permits  devoid  of 
any  policy  statement  concerning  the 
propriety  of  recreation  residence  uses. 
Many  respondents  opposed  all  of  the 
options  on  the  basis  that  they  did  not 
conform  to  the  goals  of  this  section  of 
the  policy;  namely,  to  state  the  validity, 
importance,  and  justification  for  the 
existence  of  recreation  residences. 

Response:  The  Forest  Service  believes 
that  recreation  residences  are  a  valid 
and  important  use  of  the  National 
Forests.  The  Assistant  Secretary's 
decision  did  not  question  the  validity  of 
recreation  residences,  but  called  for 
"balanced  consideration"  of  the  need 
and  role  of  such  residences  with  other 
uses.  The  agency  believes  it  is 
appropriate  and  good  public  policy  to 
recognize  the  role  that  recreation 
residences  play  in  the  total  forest 
recreation  program  and  to  ensure  that 
renewal  decisions  give  adequate 
consideration  to  their  continuation. 
Readers  should  note  that  a  nearly 
identical  statement  appears  in  existing 
FSM  2347.1,  paragraph  1.  The  provision 
was  also  placed  in  FSM  2721.23  in  the 
original  policy  to  ensure  that  recreation 
residence  use  of  National  Forest  land 
was  appropriately  recognized  when 
considering  renewal  of  the  term  permit. 
However,  as  noted  earlier,  this 
redundancy  violates  agency  directive 
policy  and  standards.  Therefore,  in  the 
proposed  policy  this  provision  appears 
only  in  section  2347.1.  However,  a  cross 
reference  to  FSM  2347.1  has  been  added 
to  ensure  that  permit  administration 
complies  with  the  board  policy  in  FSM 
2347.1. 

2.  Conformity  to  the  1915  Term  Permit 
Act 

The  1988  policy  at  FSM  2721. 23e. 
paragraph  2,  read  as  follows: 

Ensure  that  continuance  of  recreation 
residence  uses  conforms  with  the  Act  of 
March  4, 1915,  authorizing  issuance  of  term 
special  use  permits  for  summer  homes. 

The  option  offered  was  to  replace  this 
provision  with  the  following:  "Ensure 
that  recreation  residences  do  not 
preclude  the  general  public  from  full 
enjoyment  of  the  natural  scenic 
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recreational,  and  other  aspects  of  the 
National  Forest  as  stipulated  in  the  Act 
of  March  4. 1915." 

Comments:  Over  80  percent  of  the 
respondents  opposed  this  option,  stating 
that  the  issue  it  addresses  was  not  a 
part  of  the  appeal  decision.  The  agency 
does  not  agree.  The  appeal  decision 
directs  the  agency  to  "re-examine 
provisions  relating  to  tenure,  to  assure 
compliance  with  the  Act  of  1915  *  *  *" 
Others  objected  to  the  wording  of  the 
option,  stating  that  it  makes  recreation 
residences  a  disfavored  use  of  the 
National  Forest  which  is  not  consistent 
with  the  1915  Act.  It  should  be  noted 
that  the  words  in  the  option  identified 
by  the  respondents  as  objectionable  are 
those  found  in  the  1915  Act.  Eleven 
respondents  favored  the  option, 
including  one  who  felt  it  should  be 
placed  In  the  policy  section — FSM 
2347.03. 

Response:  This  provision  is  essential 
because  it  is  a  fundamental  statement  of 
policy  that  guides  not  only  permit 
continuance,  which  is  the  subject  of 
FSM  2721. 23e,  but  administration  of 
existing  permits  as  well.  The  Act  of 
March  4. 1915,  authorizes  the  Secretary 
of  Agriculture  to  permit  the  use  and 
occupancy  of  National  Forest  land  for 
recreation  residences  and  prescribes  the 
conditions  under  which  those  permits 
may  be  issued.  As  such,  it  provides  the 
general  guidance  when  considering 
reissuance  of  recreation  residence  term 
permits,  including  the  requirement  that 
the  use  and  occupancy  be  exercised  in  a 
manner  "as  not  to  preclude  the  general 
public  from  full  enjoyment  of  the 
natural,  scenic,  recreational,  and  other 
aspects  of  the  National  Forests." 
Moreover,  the  wording  of  the  option 
clarifies  and  adds  emphasis  to  the 
original  statutory  direction  on  permit 
reissuance.  Accordingly,  the  agency 
proposes  to  adopt  the  option  and 
proposes  to  place  it  in  the  basic  policy 
section — FSM  2347.03,  as  paragraph  2. 

3.  Determination  of  Permit  Renewal  and 
Nonrenewal 

a.  Manual.  FSM  2721.23e,  paragraph  3, 
of  the  1988  policy  read  as  follows: 

Base  nonrenewal  decisions  on  the  extent  of 
the  need  for  higher  public  use  of  the  site. 
Higher  public  use  or  purpose  refers  to  a 
higher  priority  use  of  the  site  by  the  public 
that  is  timely,  clearly  in  public  demand,  and 
where  other  sites  to  satisfy  the  need  cannot 
reasonably  l>e  made  available.  In  meeting 
public  needs,  give  consideration  to 
alternatives  such  as  (a)  availability  of  sites 
other  than  recreation  residence  sites  to 
satisfy  the  public  need,  (b)  feasibility  of 
common,  shared,  or  multiple  uses  that  include 
recreation  residences,  and  (c)  increased 
feasibility  of  common  or  shared  use  through 
adjustment  of  site  and  tract  size. 


configuration  or  boundaries,  or  location  of 
improvements. 

The  option  offered  was  to  replace 
paragraph  3  with  the  following:  "Base 
nonrenewal  decisions  on  the  need  for 
alternative  uses  of  the  site  as 
determined  in  the  forest  plan  or  by  other 
analysis.  Continuing  recreation 
residence  use/nonrenewal  decisions 
will  consider  alternatives  such  as  (a] 
availability  of  sites  other  than 
recreation  residence  sites  to  satisfy.the 
public  need,  (b)  feasibility  of  common, 
shared,  or  multiple  uses  that  include 
recreation  residences,  and  (c)  increased 
feasibility  of  common  or  shared  use 
through  adjustment  of  site  and  tract  size, 
configuration  or  boundaries,  or  location 
of  improvements." 

Comments:  Sixty-five  percent  of  those 
responding  opposed  this  option, 
commenting  that  the  option's  wording 
was  too  vague  and  that  they  preferred 
the  original  language.  The  respondents 
suggested  that  the  original  language 
allows  the  authorizing  officer  to  look  at 
and  plan  for  future  needs.  Many  of  those 
favoring  the  option  objected  to  the  use 
of  "alternative"  in  place  of  "higher" 
public  use.  One  respondent  suggested 
that  restoration  of  the  site  to  its  original 
condition  and  nondevelopment  may  be 
an  appropriate  higher  public  use  for  a 
particular  site  and  the  provision  should 
reflect  this.  Another  suggested 
modification  to  require  consistency  with 
the  National  Forest  plan.  Those 
commenting  on  the  third  sentence  of  the 
paragraph  felt  there  was  little  difference 
between  the  original  and  optional 
language,  several  saying  that  the  option 
was  "another  example  of  change  for 
change's  sake." 

Responses  did  not  separate  into 
permittee  and  nonpermittee  categories 
commonly  found  in  the  other  options. 
The  term  "  higher  public  purpose"  was 
favored  by  both  recreation  residence 
permittees  and  those  opposed  to  the  use, 
but  for  different  reasons.  Permittees  feel 
that  their  use  is  a  higher  use  when 
compared  to  other  uses;  opponents  feel 
recreation  residence  use  is  an  exclusive 
private  use  and  any  use  by  the  general 
public  has  a  higher  value.  On  the  other 
hand,  the  term  "alternative  public  use" 
found  favor  among  respondents  on  both 
sides  of  the  issue.  Permittees  who 
favored  the  term  did  so  because 
agreement  on  what  is  "higher"  would  be 
difficult  and  controversial.  Those 
favoring  the  term  considered  it  neutral 
and  accurate  language  more  appropriate 
when  considering  renewal/nonrenewal 
questions. 

Response:  This  section  of  the  policy 
and  the  associated  option  provide  the 
initial  opportunity  to  address  some  new 


concepts  that  are  reflected  in  the 
reformulation  of  this  and  following 
policy  provisions.  These  include  the 
issues  of  higher  public  purpose,  the 
analysis  to  support  renewal/nonrenewal 
decisions,  and  the  application  of  the 
National  Environmental  Policy  Act  to 
these  decisions. 

Resolution  of  the  issue  of  higher 
public  purpose  must  reflect  the 
Assistant  Secretary's  finding  that  the 
rigorous  standard  for  a  finding  of  a 
"higher  public  purpose  *  *"  *  arbitrarily 
discriminates  against  other  lawful  uses 
of  the  forests."  That  finding  stated 
further:  "Permittee  renewal  rights  should 
not  be  deemed  superior  to  other  uses, 
but  must  be  found  to  be  consistent  with 
other  planned  uses  of  the  forest  each 
time  permitted  rights  are  considered." 
The  decision  clearly  viewed  the  "higher 
public  use"  standard,  particularly  the 
listed  alternatives,  as  unreasonably 
biased  in  favor  of  the  permittee. 

The  need  to  make  the  permit  renewal/ 
nonrenewal  decision  a  neutral  process 
leads  the  agency  to  adopt  the  term 
"alternative  public  use."  It  satisfies  the 
direction  in  the  appeal  decision.  The 
revised  proposed  provision  appears  as 
paragraph  2,  FSM  2721.23e. 

The  agency  agrees  that  the  proposed 
revision  of  the  third  sentence  of  this 
provision  of  the  1988  policy  provides 
little  substantive  change  and 
acknowledges  that  its  purpose  was  to 
achieve  consistency  with  proposed 
revisions  elsewhere  in  the  pohcy.  The 
three  alternatives  listed  in  this  sentence 
are  considered  valid  and  thus  the  option 
is  adopted.  Because  it  is  considered  to 
be  procedural  direction  this  sentence 
has  been  moved  to  FSH  2709.11.  section 
41.23. 

The  next  key  concept  addresses  the 
analyses  to  support  renewal/ 
nonrenewal  decisions.  The  language  in 
the  option  emphasizing  the  Forest  plan 
as  the  basis  for  converting  a  recreation 
residence  site  to  an  alternative  public 
use  represents  a  major  departure  from 
the  1988  pohcy.  The  1988  policy 
provided  that  permit  renewal/ 
nonrenewal  decisions  should  be 
"coordinated"  with  the  Forest  plan  in 
the  permit  decision  process  (FSM 
2721  23e.  paragraph  4).  Thus,  the  policy 
relied  on  a  process  for  evaluating 
recreation  residence  continuance 
separate  from  the  overall  planning  for 
the  National  Forest's  land  and 
resources. 

Because  the  agency  must  by  law,  rely 
on  the  integrated,  interdisciplinary 
forest  planning  process  to  make  the  land 
allocation  decisions  for  each  National 
Forest,  the  agency  must  change  the 
original  policy  that  relied  on  separate 
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analyses  and  decisions  for  recreation 
residence  continuance.  Instead,  it  is 
proposing  that  as  %vith  all  other 
allocation  decisions,  the  decision  to 
allocate  areas  of  the  National  Forest  to 
recreation  residence  use  be  incorporated 
into  the  Forest  planning  process. 

Allocation  of  land  for  speci^c  uses  in 
the  Forest  plan  occurs  through 
delineation  of  management  areas  and 
associated  management  area 
prescriptions  with  standards  and 
guidelines.  The  recreation  residence  use 
may  be  determined  to  be  an  appropriate 
use  of  the  land  and  provided  for 
explicitly  in  Forest  plans.  However,  in 
most  of  the  Forest  plans  now  in  effect, 
the  use  is  implicit  in  management  area 
prescriptions.  Amendments  or  revisions 
of  current  plans  will  provide  the 
opportunity  to  specitically  address  the 
recreation  residence  use.  Since  Forest 
plans  are  to  be  periodically  revised,  the 
proposed  policy  directs  that  the 
recreation  residence  use  be  expliciUy 
addressed  when  this  occurs.  (Readers 
should  note  that  most,  if  not  all  Forest 
plans  will  be  revised  before  the  term 
permits  issued  as  a  result  of  the  1988 
policy  expire.)  Once  recreation 
residence  use  is  included  in  the  forest 
plan,  then  decisions  on  whether  to 
renew  permits  or  allow  them  to  expire 
(thus  replacing  the  use  with  an 
alternative  public  use)  will  be  based  on 
a  determination  of  whether  the 
recreation  residences  continue  to  be 
consistent  with  the  Forest  plan. 

In  addition  to  integrating  the 
recreation  residence  use  allocation  into 
the  forest  planning  process,  there  is  an 
additional  requirement  for  NEPA 
compliance  that  the  agency  must  now 
meet.  This  requirement  results  from 
ad\ice  of  Department  of  Agriculture 
legal  coimsel.  A  recent  determination  of 
the  Council  of  Environmental  Quality 
(54  FR  28477)  held  that  a  long-term 
authorization  for  private  use  of 
federally-owned  resources  that  had  not 
been  subject  to  a  previous  NEPA 
analysis  required  NEPA  documentation 
before  reissuance.  To  meet  this 
requirement  the  proposed  policy  would 
require  appropriate  documentation  of  a 
decision  to  reissue  recreation  residence 
term  permits  when  current  Forest  plan 
direction  indicates  the  recreation 
residence  use  could  continue. 

Under  the  new  proposed  policy,  the 
sequence  of  actions  leading  to  a 
decision  on  permit  renewal/nonrenewal 
would  be  as  follows: 

The  Forest  plan,  either  in  its  original 
form  or  as  snbsequenUy  amended  or 
revised,  provides  the  basis  for  the 
recreation  residence  renewal/ 
nonrenewal  decision  by  allocating  the 
National  Forest  land  to  various 


resources  and  uses.  If  the  use  of  the  land 
for  recreation  residences  is  consistent 
with  the  management  direction  set  forth 
in  the  plan,  then  the  use  would  continue. 
In  this  case,  the  decision  would  be 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement  Under  Agency  policy  at  FSM 
1950  and  FSH  1909.15.  the  deciding 
officer  would  need  to  establish  a  project 
file  and  document  the  decision  to 
continue  the  use  in  a  Decision  Memo. 
Agency  experience  in  administering  this 
use  plus  the  fact  that  recreation 
residences  have  been  in  place  for  many 
years  leads  the  Agency  to  conclude  that 
continuing  the  use  does  not  cause 
significant  environmental  effects 
requiring  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement 
Categorical  exclusion  would  not  be  used 
when  extraordineiry  circumstances  are 
present  on  a  recreation  residence  tract 
and  continued  use  of  the  tract  might 
have  signiflcant  environmental  effects. 
Such  circumstances  include  the 
presence  of  threatened  and  endangered 
species  or  their  critical  habitat  flood 
plains,  wetlands,  archeological  sites,  or 
historic  properties  or  areas. 

(Reviewers  should  note  that  the  Forest 
Service  is  currently  revising  its  policy 
and  procedures  for  complying  with 
NEPA.  A  notice  to  this  effect,  along  with 
proposed  rexisions  to  the  Forest  Service 
Manual  chapter  1950  and  the 
Environmental  Policy  and  Procedures 
Handbook  (FSH  1909.15),  appeared  in 
the  Federal  Register  April  29, 1991  (56 
FR  19718),  with  a  request  for  pubHc 
comment.  The  notice  contains  proposed 
revisions  and  new  giiidance  specific  to 
the  use  of  categorical  exclusions.  The 
proposed  revisions  to  the  agency's 
recreation  residence  policy  regarding 
renewal  and  nonrenewal  of  permits  are 
presented  in  this  notice  with  the 
assumption  that  the  proposed  revisions 
to  the  NEPA  policy  and  procedures  will 
be  adopted.  Any  pertinent  changes 
made  to  the  NEPA  policy  upon  its 
finalization  will  be  reflected  in  the  final 
recreation  residence  policy.) 

If,  as  a  result  of  Forest  plan 
amendment  or  revision,  recreation 
residence  use  is  no  longer  consistent 
with  the  management  direction  in  the 
plan,  and  the  plan  calls  for  an 
alternative  pubUc  use  to  replace  the 
recreation  residence  use,  a  project-level 
analysis  would  subsequently  be  made  to 
analyze  the  change  in  use.  This  analysis 
is  necessary  because  the  Forest  plan 
itself  seldom  has  the  level  of  detail  and 
environmental  analysis  needed  to 
implement  site-specific  decisions.  This 
project  analysis  would  include 


appropriate  NEPA  documentation  and 
public  involvement.  The  level  of 
analysis  required  at  the  project  level 
would  depend  on  the  level  of  specificity 
in  the  Forest  plan.  The  analysis  would 
examine  all  reasonable  alternatives  to 
accomplish  the  alternative  pubhc  use, 
including  one  which  would  allow  some 
of  the  recreation  residences  to  remain.  A 
decision  based  on  this  analysis  would 
thus  determine  whether  some  or  all  of 
the  recreation  residence  permits  would 
be  reissued  for  a  term  of  up  to  20  years 
or  allowed  to  expire  under  their  own 
terms. 

The  proposed  revision  to  FSM 
2721.23e,  paragraph  4  of  the  1988  policy 
appears  in  the  proposed  policy  at 
2721.23e.  paragraphs  1  and  2. 

The  complete  permit  reissuance 
process  appears  in  diagrammatic  form 
as  an  exhibit  following  section  41.23b. 
FSH2709.il. 

b.  Handbook  Direction.  Section  41.23 
in  the  1988  handbook  guidance  set  forth 
the  detailed  procedures  for  determining 
continuation  of  recreation  residence  use. 
Section  41.23a  provided  guidance  that 
would  ensure  compliance  with 
requirements  of  NEPA,  while  section  41. 
23b  set  forth  the  minimum  analysis 
requirements  for  nonrenewal  actions. 

This  direction  is  the  most  directly 
affected  by  the  Assistant  Secretary's 
appeal  decision  and  requires  the  most 
extensive  revision.  The  basic  difference 
between  the  original  language  and  the 
offered  options  is  that  the  former 
assumes  the  use  would  continue  unless 
a  higher  public  use  could  be 
demonstrated  and  the  latter  would 
require  the  use  to  be  addressed  in  the 
Forest  plan  and  the  decision  on  renewal 
or  nonrenewal  would  be  based  on  a 
determination  of  whether  the  use  is 
consistent  with  the  direction  in  the 
Forest  plan,  essentially  a  neutral 
determination. 

Comments.  Responses  by  permittees 
to  the  several  options  in  this  section 
were  uniformly  opposed  to  any  change 
in  the  original  language.  A  prevalent 
view  was  that  revision  of  this  section 
would  take  away  a  fundamental  right 
granted  to  permittees  by  the  1988 
policy — that  the  present  use  would  be 
continued  unless  a  higher  public  purpose 
could  be  clearly  demonstrated.  Those 
with  opposing  views  generally 
supported  the  process  outlined  by  the 
options  proposed  in  the  section.  Both 
sides  of  the  issue  strongly  favored  an 
analysis  that  comphed  with  NEPA; 
however,  most  permittees  did  not 
believe  that  NEPA  compliance  was 
necessary  for  renewal  of  permits. 

Response.  Inasmuch  as  the  agency  is 
proposing  an  essentially  new  approach 
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to  decisionmaking  on  recreation 
residence  continuance,  as  proposed  in 
FSM  2721.23e,  a  detailed  analysis  of  the 
responses  to  the  18  options  offered  in 
the  1989  advance  notice  to  this 
handbook  direction  is  not  presented  in 
this  notice.  Readers  are  advised, 
however,  that  much  of  the  original 
language  of  this  section  is  retained 
although  it  may  have  been  moved, 
edited  for  clarity,  or  revised  to  remove 
any  apparent  bias.  For  example,  section 
41.23b  of  the  original  policy  required 
preparation  of  an  environmental 
analysis,  but  only  w^en  nonrenewal  of 
the  permit  was  anticipated.  The 
proposed  revision  calls  for 
environmental  documentation  but 
differs  from  the  1988  pohcy  in  diat  such 
documentation  vrould  now  be  required 
for  a  decision  for  renewal  or 
nonrenewal  of  die  permit. 

Proposed  section  41.23  is  organized 
into  two  parts.  Paragraph  a.  entided  Use 
Consistent  With  Forest  Plan,  provides 
procedural  direction  applicable  when 
the  Forest  plan  indicates  that  recreation 
residence  use  is  consistent  with  the 
management  direction  given  in  the 
Forest  plan.  Paragraph  b.  entided  Use 
Not  Consistent  Widi  Forest  Plan, 
presents  die  process  to  be  followed 
when  the  use  is  contrary  to  the 
management  direction  in  the  Forest 
plan, 

4.  Permit  Issuance  and  Term 

a.  Manual.  Permit  issuance  and  the 
term  of  the  permit  were  addressed  in 
FSM  2347.1  and  FSM  2721.23a  of  Uie 
1988  policy. 

(1)  Paragraph  5  of  FSM  2347.1  in  die 
1988  policy  read  ae  follows: 

Issue  20-year  term  permits  and  renew  them 
every  10  years  unless  need  for  a  higher  public 
use  at  the  noie  k>cation  has  be«n 

documented  and  established. 

The  options  offend  m  the  1989 
advance  notice  were: 

A.  Issue  term  permits  for  30  years,  the 
maximum  period  specified  in  the  Act  of 
March  4, 1915.  Review  permits  every  5 
years  and  update  as  necessary  to  make 
them  consistent  with  changes  in  laws, 
regulations,  and  directives.  Consider 
renewal  of  the  permit  two  years  prior  to 
expiration.  Reissue  permit  if  consistent 
with  Uie  Forest  Plan. 

B.  Issue  20-year  terra  permits. 
Consider  renewal  at  end  of  permit 
period.  Reissue  permit  if  consistent  with 
the  Forest  Plan. 

C  Issue  20-year  term  permits.  Review 
in  10  years  to  determine  whether  or  not 
the  permit  sboufd  be  renewed  upon 
expiration.  If  the  determination  rs  to 
renew,  notify  the  permittee  and,  if  that 
determine  Uoa  is  consistent  with  the 


Forest  plan,  issue  a  new  20-year  permit 
at  the  end  of  the  permit  term.  If  another 
need  for  the  site  has  been  established 
through  the  Forest  planning  process  or  is 
a  need  for  the  site  is  to  be  rerviewed, 
new  permits  may  be  issued,  at  permit 
expiration,  for  a  term  of  less  than  20 
years. 

Comments:  Option  C  was  favored  by 
most  respondents,  3  times  more  than 
Options  A  and  B  combined.  Of  the  118 
comments  on  this  provision,  39  proposed 
modifications,  most  of  which  were 
directed  to  Option  C.  The  principal 
modification  to  Option  C  proposed 
issuance  of  ZO-year  term  permits  with  a 
review  in  10  years  to  determine  if  the 
permit  should  be  renewed  at  expiration 
of  if  the  site  should  be  converted  to  an 
alternative  public  use.  Several 
respondents  commented  that  the  five- 
year  review,  outlined  in  Option  A  was 
substantial  administrative  burden.  Many 
of  the  respondents  stated  the  review 
process  specified  in  Option  A  was  too 
close  to  the  end  of  the  permit  period  and 
did  not  give  permittees  sufficient  time  to 
make  alternate  arrangements  or  prepiare 
their  own  case  for  renewal.  A  few 
respondents  stated  that  permits  should 
not  be  renewed. 

(2)  FSM  2721.23a,  Paragraph  9  of  die 
1988  policy  read  as  follows:  Issue 
recreation  residence  term  permits  for  a 
maximum  of  20  years. 

a.  Term  permits  shall  provide  kir 
renewal  of  20-year  permits  10  years 
before  expiration  unless  nonr^iewal  has 
been  established. 

b.  At  the  end  of  the  first  10  years  after 
initial  issuance,  offer  holders,  in  writing, 
new  20-year  term  permits  that  also 
include  the  provision  for  renewal  and 
the  end  of  10  years,  unless  written 
notice  of  nonrenewal  has  been  given. 

c.  Continue  to  renew  term  permits  in 
this  same  manner  unless  holders  are 
given  notice  of  nonrenewal. 

The  options  offered  in  die  1989 
advance  notice  were: 

A.  Issue  recreation  residence  term 
permits  for  a  maxunum  of  30  years. 
Review  permits  every  5  years  and 
update  to  make  the  permit  consistent 
with  changes  in  laws,  regulations,  and 
directivea  At  expiration  new  30-year 
permits  may  be  issued  if  consistent  with 
forest  planning. 

B.  Issue  recreation  residence  term 
permits  for  a  maximum  of  20  years.  At 
expiration,  new  20-y«af  permits  may  be 
issued  if  consistent  with  forest  planning. 

C  Issue  recreation  residence  term 
permits  foe  20  years.  Review  permit  at 
the  end  of  10  years  to  determine 
whether  permit  slKuild  be  renewed; 
however,  do  not  issue  a  new  permit  until 
the  end  of  the  permit  term.  New  permits 
may  be  issued  for  a  20-year  term  or  for  a 


shorter  period  if  another  need  for  the 
sUe  has  been  established  through  the 
Forest  planning  process  or  if  a  need  for 
the  site  is  being  reviewed. 

Comments:  These  provisions  and  the 
options  to  them  are  essentially  identical 
to  FSM  2347.1.  paragraph  4.  Response  to 
the  options  was  in  the  same 
proportions — most  favored  Option  C 
and  nearly  all  proposed  the  same 
modification. 

Response  to  both  FSM  provisions: 
These  two  provisions,  appearing  in  two 
separate  titles  of  FSM,  are  at  the  core  of 
the  tenure  issue  identified  in  the  appeal 
decision.  Permittees  seek  a  maximum 
term  to  amortize  their  investments  in  ■ 
recreation  residence,  to  obtain  peace  of 
mind  that  their  use  will  continue,  and/or 
to  increase  the  salability  of  the  cabin. 
Opponents  seek  a  shorter  term  and /or 
no  opportunity  for  renewal  The  20-year 
term  permit  has  been  Forest  Service 
policy  since  the  1915  Act  was 
implemented.  Tenure  of  this  length  ii 
efficient  and  provides  appropriate 
assurances  to  permrttees  while 
preserving  the  opportunity  to  recover 
the  site  if  an  alternative  public  need 
requires  it.  Further,  there  are  no  reasons 
dictated  by  general  National  Forest  land 
management  concerns  or  broader  public 
pohcy  not  to  provide  opportunity  for 
renewal  of  term  permits. 

The  August  1988  policy  added  die 
provision  requiring  a  renewal  decision 
in  the  tenth  year.  The  agency  reo^nizes 
that  this  approach  conveyed  the 
impression  of  indefinite  tenure.  While 
the  procedure  described  in  the  1988 
policy  did  not  violate  the  1915  Act 
because  a  definite  penod  of  occupancy 
was  stated  in  the  permit  there  is  oo 
harm  to  modifying  the  policy  itself  to 
ensure  that  a  definite  tenure  is  stated. 
The  agency  abo  agrees  that  reviewing 
permits  every  5  years  would  impose  an 
unacceptable  adminittrative  biffden. 

Accordingly,  the  agency  has 
reformulated  the  policy  consistent  with 
the  suggestion  by  several  respondents  to 
provide  that  permits  will  be  issued  for  a 
maximum  of  20  years.  Under  this 
proposal,  the  Forest  ptea  for  each 
National  Forest  in  its  original,  amended, 
or  revised  form,  would  provide  the 
guidance  for  a  decision  on  whether 
recreation  residence  use  should  be 
continued  and  a  new  permit  issued 
following  expiration  of  (he  current 
permit  or  if  the  sites  (lota)  should  be 
converted  to  another  public  use. 
Readers  are  referred  to  discusaton  topic 
3 — Determination  of  Penatt  Renewal 
and  Nonrenewal — for  more  detailed 
information  on  the  role  of  the  Forest 
Plan  and  the  process  evolvioa  from  it 
that  leads  to  permit  renewal/ 
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nonrenewal  action.  This  revision  would 
now  appear  as  paragraph  3  of  FSM 
2347.1  and  paragraph  9  of  FSM  2721.21a. 

5.  Annual  Fees  in  Event  of  Nonrenewal 

a.  Manual.  There  was  no  Manual 
material  on  this  topic  in  the  1988  policy, 
fees  in  general  were  covered  in  FSM 
2721.23d. 

b.  Handbook  Direction.  In  the  1989 
advance  notice,  three  revisions  to  the 
1988  Handbook  provisions  were 
proposed  with  options,  as  follows: 

(1)  FSH  2709.11,  section  33.2  of  the 
1988  poUcy  read  as  follows: 

When  permits  are  placed  on  tenure  (that  is. 
the  special  use  permit  will  not  be  renewed 
upon  expiration),  the  annual  fee  for  the  tenth 
year  prior  to  the  expiration,  referred  to  as  the 
'base  on-tenure  fee,'  will  be  taken  as  a  base 
and  the  fee  for  each  year  during  the  last  ten 
years  be  one-tenth  of  the  base  multiplied  by 
the  number  of  years  then  remaining  on  the 
permit  For  example,  charge  a  holder  with  9 
years  remaining,  90  percent  of  the  frozen  fee: 
with  8  years.  80  percent;  and  so  forth.  Use  the 
following  schedule  to  calculate  the  holder's 
fee  during  the  10-year  period:  (Schedule 
shows  fees  declining  10  percent  per  year). 

The  only  option  offered  was  to 
replace  the  preceding  policy,  including 
the  schedule  with  the  following:  "When 
permits  are  placed  on  tenure  (that  is,  the 
special  use  permit  will  not  be  renewed 
upon  expiration),  continue  to  collect  the 
annual  fee  during  the  last  10-year 
period;  do  not  adjust  the  fee  during  this 
period." 

Comments:  Most  respondents  opposed 
this  option.  Those  who  favored  this 
option  felt  discounting  the  fees  during 
the  last  10  years  when  a  permit  is  not  to 
be  renewed  constituted  a  "giveaway"  to 
permittees.  These  respondents  also  felt 
that  discounting  fees  was  an 
administrative  burden.  Those  opposed 
felt  that  lowered  or  discounted  fees 
would  reflect  fair  market  value.  One 
respondent  stated:  "A  declining  fee  is  in 
full  accordance  with  private  market 
appraisal  principles,  OMB  direction,  and 
statutory  authority." 

Response:  When  a  lessee  places 
improvements  on  leased  land,  and  the 
lessor  notifies  the  lessee  that  the  lease 
will  not  be  renewed,  it  is  common 
practice  in  the  private  real  estate  market 
to  reduce  fees  in  recognition  that  the 
value  of  improvements  decline  because 
of  the  reduced  tenure.  This  practice 
allows  a  lessee  to  amortize  the 
investment  in  improvements. 
Accordingly,  the  agency  proposes  to 
maintain  this  provision  in  FSH  2709.11. 
section  33.2  but  has  edited  it  for  clarity. 

(2)  FSH  2709.11,  section  33.2, 
numbered  paragraph  1  of  the  1988  policy 
read  as  follows: 


If  a  new  20-year  term  permit  is  issued,  the 
Forest  Service  shall  recover  one-half  of  the 
sum  of  the  amount  of  fees  foregone  while  the 
previous  permit  was  under  nonrenewal 
notice.  Collect  this  amount  evenly  over  a  10- 
year  period.  The  obligation  will  run  with  the 
site  and  be  charged  to  a  subsequent 
purchaser.  The  new  fee  shall  be  the  annual 
index  adjusted  fee  computed  as  though  no 
limit  on  tenure  existed,  plus  the  amount 
specified  above  until  paid  in  full. 

Proposed  Revision:  In  the  September 
1989  notice,  no  option  was  offered  on 
this  provision.  The  Assistant  Secretary's 
appeal  decision  required  that  the  agency 
re-analyze  the  recreation  residence  fee 
system.  Discussion  of  the  issues 
identified  in  the  decision  occur  later  in 
this  supplementary  information  section 
of  the  notice.  However,  examination  and 
reconsideration  of  the  fee  provisions  of 
the  policy  required  speciHc 
reconsideration  of  this  provision. 

The  original  provision  was  adopted  on 
the  basis  that  it  was  a  standard  practice 
in  the  private  real  estate  market  to 
recover  only  one-half  of  the  fees 
foregone  when  an  earlier  decision  to 
terminate  a  lease  was  reversed.  Thus, 
this  provision  was  felt  to  be  acceptable 
in  the  context  of  a  sound  business 
management  practice.  However,  during 
the  process  of  reevaluating  the  fee 
structure,  the  agency  reexamined  this 
assumption  and  could  no  longer  confirm 
that  this  is  standard  practice  in  the 
private  real  estate  market  Therefore, 
the  agency  has  revised  this  provision  to 
require,  when  a  nonrenewal  decision  is 
reversed  and  a  new  20-year  term  permit 
is  issued,  full  recovery  of  the  fees 
foregone  while  a  permit  is  under 
nonrenewal  notice. 

(3)  FSH  2709.11,  section  33.2. 
numbered  paragraph  2  of  the  1988  policy 
read  as  follows: 

"If  a  20-year  term  permit  is  not  issued, 
and  the  occupancy  of  the  subject  site  is 
to  be  allowed  to  continue  for  less  than 
10  years,  do  not  recover  past  fees." 
Determine  the  new  fee  by: 

a.  Computation  of  the  fee  as  if  no 
nonrenewal  notice  was  issued  reduced 
by  the  appropriate  percentage  for  the 
number  of  years  of  the  extension  (that 
is,  a  6-year  tenure  period  results  in  a  fee 
equal  to  60  percent  of  the  base  on-tenure 
fee). 

b.  If  a  site  is  allowed  to  continue  past 
a  10-year  period  and  is  returned  to  a 
normal  permit,  the  Forest  Service  shall 
recover  fees  as  outiined  in  item  1, 
computed  for  the  most  recent  10-year 
period  in  which  the  term  of  the  permit 
was  limited. 

The  only  option  identified  in  the  1989 
advance  notice  was  to  replace 
paragraphs  2a  and  2b  with  the 
following:  When  a  review  of  a 


nonrenewal  decision  shows  that 
conditions  have  changed  and  these 
changes  warrant  continuation  of  the 
recreation  residence  permit,  the  new  fee 
shall  be  the  annual  index-adjusted  fee 
computed  as  though  no  limit  on  tenure 
existed.  Also,  charge  the  full  fee  for 
permits  that  are  temporarily  extended 
beyond  the  expiration  date. 

Comments:  Most  respondents  opposed 
this  option  on  the  basis  that  pro-rated  or 
discoimted  fees  do  reflect  fair  market 
value. 

Response:  This  annual  fee  provision 
of  the  1988  poUcy  applies  only  when  a 
holder  has  been  notified  that  a  permit 
will  not  be  renewed  but,  as  a  result  of  a 
review  made  under  the  policy,  that 
decision  is  reversed  and  an  additional 
period  of  use  of  up  to  10  years  is 
granted.  That  policy  did  not  require 
recovery  of  past  fees  foregone  as  a 
result  of  the  nonrenewal  decision  and 
set  a  new  fee  schedule  that  reduced  the 
fees  during  the  limited  term  granted.  The 
option  would  change  this  procedure  and, 
while  not  requiring  recovery  of  past  fees 
foregone,  would  require  that  the  full  fee 
be  paid  during  the  additional  term 
granted,  regardless  of  the  length  of 
tenure.  Since  this  provision  of  the  1988 
policy  is  an  extension  of  the  policy  to 
reduce  fees  when  holders  are  informed 
the  permit  will  not  be  renewed,  the 
agency  is  maintaining  the  provision  as 
adopted  in  1988.  The  provision  appears 
at  FSM  2709.11.  section  33.2,  paragraphs 
2  and  3,  in  the  proposed  poUcy. 

6.  Offering  ofln-Lieu  Sites 

a.  Manual.  In  the  1988  policy,  the 
direction  on  offering  in-lieu  sites  was  set 
forth  at  FSM  2347.1,  FSM  2721.23a.  and 
FSM2721.23e. 

(1)  FSM  2347.1,  paragraph  3  read  as 
follows: 

Use  every  reasonable  effort  to  provide  in- 
lieu  sites  to  holders  who  have  received 
nonrenewal  or  termination  notices  (except 
termination  for  breach).  For  this  purpose, 
sites  within  or  adjacent  to  the  National 
Forest  containing  the  residences  being 
terminated  or  under  nonrenewal,  including 
undeveloped  or  withdrawn  sites,  shall  be 
available  as  in-lieu  sites.  New  tracts  may  be 
established  for  recreation  residence  in-lieu 
sites  at  locations  not  needed  in  the 
foreseeable  future  for  a  higher  public  use.  In- 
lieu  sites  should  be  comparable  to  the  sites 
being  recovered  when  possible,  but  make 
sure  that  holders  are  informed  that  the 
agency  cannot  guarantee  that  the  available 
in-lieu  sites  will  be  entirely  satisfactory.  Do 
not  establish  new  recreation  residence  tracts 
for  any  other  purpose  than  the  providing  in- 
lieu  sites. 

The  options  offered  in  the  1989 
advance  notice  of  proposed  policy  were: 
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A.  HoMers  who  have  received 
nonrenewal  or  ^e^nizMtion  notices 
(except  tcnzanation  for  breach)  may  be 
offered  an  h>-lien  aite  wfaen  sites  are 
available  in  the  same  recreation  tract 
and  diere  ia  no  other  use  for  that  site  in 
the  foreseeabk  foture. 

B.  Holders  who  have  received 
nonreaewal  or  WrauMtiaD  notices 
(except  tcrmifntion  for  breech)  may  be 
offered  an  in-tie»  nte  when  sites  are 
available  in  estabMied  tracts. 

C.  Same  as  the  adopted  (August  1988) 
policy,  except  revise  the  first  sentence 
to  read:  "In-lieo  sites  may  be  made 
available  to  hokieis  who  hove  received 
nonrenewal  at  termination  notices 
(except  termination  for  breach)"  and  in 
the  second  sentence  delete  "shall"  and 
substitnte  "may". 

Comments:  Of  those  responding  on 
this  provkian.  the  largest  number 
requested  no  change  in  the  original 
language — an  acbon  not  possible  given 
the  direction  in  the  Assistant  Secretary's 
appeal  decision.  The  second  largest 
number  favored  Option  C  Other 
respondents  were  equally  divided 
between  Options  A  and  E  Many 
expressed  preference  for  one  of  the 
options  if  modified. 

Several  respondents  felt  all  three 
options  were  flawed,  but  for  the  most 
part,  those  respondents  opposed  the 
offering  of  in-Ueu  lots.  One  respondent 
suggested  a  fourth  alternative  of  no  new 
tract  or  in-lieu  sites.  A  frequent 
comment  was  that  the  options  lacked 
clear  standards  and  guidance  which 
could  result  in  arbitrary  action  by  the 
Forest  Service  and  create  uncertainty 
for  permit  holders.  Respondents  also  felt 
using  the  word  "may"  instead  of  "shall" 
would  allow  individual  inconsistencies 
in  apphcation.  Other  respondents 
offered  a  revised  option  as  follows: 
"Reasonable  efforts  will  be  made  to 
provide  in-heu  sites  to  holders  who 
receive  nonrenewal  or  termination 
notices." 

Response:  The  offering  of  in-Heu  sites 
in  cases  of  termination  or  nonrenewal 
has  been  a  part  of  Forest  Service  policy 
for  many  years.  The  agency  has  found  it 
a  useful  means  of  accommodating 
expanded  public  use  while  allowing 
recreation  residence  use  to  continue.  For 
example,  in  one  case,  cabins  within  a 
few  feet  of  a  remote  scenic  river  were 
relocated  onto  in-lieu  sites  a  few 
hundred  feet  back  from  the  river  to 
accommodate  increased  public  access  to 
the  river  and  shoreline.  Many  residences 
have  been  in  the  same  family  for 
generations,  and  these  hoklers  have 
developed  a  strong  emotional 
attachment  to  the  cabin  and  the 
National  Forest.  When  a  permit  cannot 
be  renewed  and  the  reaidence  must  be 


removed  to  accommodate  another 
public  me,  the  agemj  feets  that  the 
offer  of  an  in-Hes  site  is  appropriate. 
However,  there  is  no  gnarantee  that  a 
site  will  be  available  or  that  the  new 
site  will  be  equivaient  to  the  existing 
site. 

An  exanin*tion  of  the  appeal 
decision  reveals  that  it  is  tise  mandatory 
offering  of  in-teu  srtes  that  is  at  issue. 
Further,  upoa  reflection,  the  direction  in 
this  provision  of  the  1888  policy  is  in 
itself  contradictory.  The  intent  in  the 
original  policy  was  to  provide 
discretionary  authority  to  offer  in-Heu 
sites  when  snch  sites  were  available. 
Use  of  the  word  "shall"  in  the  second 
sentence  gave  the  appearance  to  the 
contrary.  It  remains  the  intent  to  provide 
a  discFetkraary  aotbarrty.  In  this  current 
proposal  the  agency  proposes  to  adopt 
a  modified  version  of  Option  C.  This 
version  would  maintain  the  intent  of  the 
original  pobcy  by  making  the  offering  of 
in-lieu  sites  diecietioneuy  by  the 
authorized  officer  but  limits  the  sites 
available  to  be  offered  to  those  within 
or  adiacent  to  established  recreation 
residence  tracts  or  an  to  expansion  of 
that  tract  on  the  same  or  adjacent 
National  Forests.  The  previous  direction 
that  new  tracts  may  be  established  for 
recreation  residence  purposes  would  be 
removed.  This  provision  appears  as 
paragraph  6  of  FSM  2347.1  in  the 
reformulated  poUcy. 

(2)  FSM  2721.23a.  paragraph  15  of  the 
1988  policy  read  as  follows: 

In  the  event  a  recreatioii  residence  is 
destroyed  or  gubatantiaUy  dama^  by  a 
catastrophic  event  such  u  a  flood 
avalanche,  or  massive  earth  movement, 
conduct  an  envtronmental  analysis  to 
determine  whether  improvements  on  the  site 
can  be  safely  occupied  in  the  future  under 
Federal  and  State  l«ws  tMfore  issuing  a 
permit  to  rebuild.  Normafly,  the  analysis 
should  be  completed  wiUiin  B  months  of  such 
an  event.  Allow  rebuilding  if  the  site  can  be 
occupied  safely.  However,  if  the  need  for  a 
higher  public  use  at  the  same  location  has 
been  documented  and  established,  do  not 
allow  rebuilding  if  the  improvements  are 
more  than  50  percant  destroyed.  If  rebui]<fing 
is  not  authorized,  make  every  reasonable 
effort  to  offer  in-liea  sMes  to  holders. 

The  options  offered  in  the  1989 
advance  notice  were; 

A.  Revise  p>ara9-aph  15  as  follows:  "In 
the  event  a  recreation  residence  is 
destroyed  or  substantially  damaged  by  a 
catastrophic  event  such  as  a  fire,  flood, 
avalanche,  or  massive  earth  movement 
conduct  an  analysis  to  determine 
whether  improvements  on  the  site  can 
be  safely  occupied  ia  the  futore  under 
Federal  and  State  laws  before  issuing  a 
pennit  to  rebuild.  Normally,  the  analysis 
shoutid  be  completed  within  6  months  of 
such  an  event  U  contistent  with  the 


Forest  pnan,  and  wfthin  the  permit  terni, 
allow  rebuilding  if  the  site  can  be 
occupied  safely.  However,  if  the  need 
for  an  altemabve  public  use  at  the  sane 
location  has  been  determined  do  not 
aDow  rebuilding  if  the  improvements  are 
more  than  50  percent  destroyed.'* 

B.  Same  as  Option  A  except  at  the  end 
add  "If  rebuilding  is  not  authorized, 
available  in-lien  sries  aiay  be  offered  to 
holders." 

This  provision  of  the  1988  poQcy  is 
subject  to  revision  because  of  the 
concluding  sentence  concerning  in-fieu 
sites.  It  should  also  be  noted  that  the 
option  added  the  word  "fire"  to  the  list 
of  events  which  would  lead  to  the 
offering  of  an  in-lieu  site. 

Comatents:  Moet  of  those  responding 
to  this  provision  favored  Option  B  while 
proposing  modificabon  to  its  language. 
Many  respondents  objected  to  the  listing 
of  fire  in  Option  A  as  a  catastrophic 
event  indicating  it  is  taiappropriate 
when  conaideriog  the  hazard  inherent  in 
the  location  of  recree  tion  residences  in  a 
forest  setting  and  the  fact  that  moet 
residences  are  easily  rebuilt  A  namber 
of  others  were  concerned  that  the 
options  were  i>ot  specific  as  to  the  type 
of  analysis  required  for  a  rebuilding  or 
termination  decision.  They  felt  any 
departure  from  an  analysis  based  on 
NEPA  requirements  would  invite 
capridoua  and  inconsistent  action  by 
local  agency  officials.  While  two 
respondents  objected  to  the  offering  of 
in-liem  sites,  one  suggested  tkat  bss  of  a 
cabiinlue  to  a  catastrophic  event  should 
entitle  the  owner  to  an  in-lieu  site  in  the 
same  manner  as  nonrenewal  of  a  permit. 

Response:  The  agency  agrees  with  the 
comments  regarding  fire  as  a 
catastrophic  event.  The  destruction  of 
recreation  residences  by  fire  most  often 
results  from  the  occupancy  of  the 
residence  rather  than  wildfire. 
Therefore,  the  agency  has  not  included 
the  word  "fire"  in  the  reformulated 
policy.  The  Foreat  Service  also  agrees 
that  die  analysis  of  the  site  should 
follow  NEPA  guidelines  and  have 
inserted  "environmental"  before 
"analysis."  Loss  of  a  cabin  and  a 
subsequent  termination  decision  would 
entitle  the  permittee  to  an  in-lieu  site 
only  if  the  pemMttec  had  previously 
received  a  nonrenewal  decision  and  the 
improvements  are  more  than  50  per  cent 
destroyed.  Otherwiee,  the  agency 
proposes  to  adopt  Option  B  with  some 
editing  to  be  consistent  with  revisions 
made  elsewhere  in  this  notice.  This 
provision  appears  as  FSM  2721.23, 
paragraph  13  in  the  proposed 
reformulated  policy  which  appears  at 
the  end  of  the  notice. 
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(3)  FSM  2721.236,  paragraph  5  of  the 
1988  policy  read  as  follows: 

When  permits  are  not  renewed  at 
expiration,  make  every  reasonable  effort  to 
offer  holders  alternative  (in  lieu)  sites  at 
locations  not  needed  in  the  foreseeable  future 
for  a  higher  public  use  (FSM  2347.1  and  FSH 
2709.11,  section  41.23b  and  section  41.23d) 

The  offered  options  were: 

A.  Remove  paragraph  5. 

B.  When  permits  are  not  renewed  at 
expiration,  available  in-Heu  sites  may  be 
o^ered  at  locations  not  needed  in  the 
foreseeable  future  for  alternative  public 
uses. 

Comments:  The  majority  of 
respondents  to  this,  option  felt  no  change 
was  needed.  Those  favoring  Option  A 
stated  that  they  were  opposed  to  the 
offering  of  in-lieu  sites.  Several  stated 
the  wording  of  the  provision  should  be 
consistent  with  provisions  stated  earlier 
in  FSM  on  this  subject. 

Response:  The  agency  believes  that 
guidance  on  the  offering  of  in-lieu  sites 
is  appropriate  for  this  section  of  FSM 
and  agrees  that  this  direction  should  be 
consistent  with  the  policy  stated  in  FSM 
2347.1.  Accordingly,  Option  B  has  been 
revised  to  follow  the  direction  in  the 
reformulated  FSM  2347.1,  paragraph  9. 
This  provision  appears  in  the 
reformulated  policy  as  FSM  2721.23f. 

b.  Handbook  Direction.  Under  the 
1988  policy,  procedural  guidance  on 
offering  of  in-lieu  sites  was  set  forth  in 
FSH  2709.11,  section  41.23b. 

(1)  Paragraph  l.f.  of  section  41.23b 
read  as  follows: 

"In-Lieu  Site  Availability.  Make  every 
reasonable  effort  to  locate  and  reserve 
in-lieu  sites  that  could  be  offered  the 
holder  for  building  or  relocation  of 
improvements.  Such  sites  must  be 
nonconflicting  locations  within  or 
adjacent  to  the  National  Forest 
containing  the  residences  {FSM  2347.1 
and  FSM  2721.23e).  Appropriate 
alternatives  for  consideration  are 
undeveloped  or  withdrawn  sites  in, 
near,  or  adjacent  to  established  tracts, 
or  new  tracts  at  locations  not  needed  in 
the  foreseeable  future  for  a  higher  public 
use.  Sites  that  are  vacant  because  of 
breach  or  other  factors  shall  be 
available  as  in-lieu  sites.  Follow  these 
procedures:  *  *  *" 

The  option  offered  in  the  1989 
advance  notice  was:  "Consider  in-lieu 
sites  that  could  be  offered  the  holder  for 
building  or  relocation  of  improvements. 
Such  sites  must  be  in  nonconflicting 
locations  within  the  National  Forest 
containing  the  residences  (FSM  2347.1 
and  FSM  2721.23e).  Appropriate 
alternatives  for  consideration  are 
undeveloped  sites  within  or  adjacent  to 
established  tracts  at  locations  not 


needed  in  the  foreseeable  future  for 
other  public  uses.  Sites  that  are  vacant 
because  of  breach  or  other  factors  may 
be  considered  as  in-lieu  sites.  Follow 
these  procedures 

Comments:  Half  of  those  responding 
opposed  the  option  because  they  felt  it 
unfairly  discriminates  against  those  who 
may  need  to  sell  due  to  their  own 
changed  circumstances  and  against 
those  who  do  not  have  the  financial 
ability  to  develop  a  new  site.  Others 
opposed  felt  the  option  should  be  further 
reHned  by  stating  that  the  utilization  of 
improvements  on  existing  lots  should  be 
a  prerequisite  to  o^ering  vacant  sites. 
Two  respondents  recommended  the 
provision  be  removed  and  in-lieu  sites 
not  be  offered. 

Response:  The  proposed  revision  of 
in-lieu  site  policy  previously  discussed 
requires  a  corresponding  revision  of  this 
handbook  direction  for  consistency.  The 
guidance  appears  in  the  reformulated 
policy  in  5  41.23c  of  FSH  2709.11,  set  out 
at  the  end  of  this  notice. 

(2)  Under  the  1988  policy,  FSH  2709.11, 
of  §  41.23b,  paragraph  l.f.(l)  reads  as 
follows: 

If  possible,  offer  tn-Iieu  sites  to  holders  at 
the  time  the  nonrenewal  notice  is  given.  If 
sites  do  not  become  available  until  later, 
offer  them  then. 

The  option  offered  was  to  replace  the 
provision  with  the  following:  "When 
available,  offer  in-lieu  sites  to  holders  at 
the  time  the  nonrenewal  notice  is  given. 
If  sites  do  not  become  available  until 
later,  offer  them  then." 

Comments:  Respondents  were  equally 
divided  on  this  option,  seeing  little 
difference  between  the  original  language 
and  that  in  the  option. 

Response:  The  only  di^erence  from 
the  1988  policy  is  that  the  optional 
language  says  to  offer  sites  "when 
available"  rather  than  "if  possible." 
Adoption  of  this  option  is  necessary 
only  to  ensure  consistency  with  the 
terms  used  in  the  proposed  reformulated 
policy  in  FSM  2347.1.  It  is  set  out  in  the 
reformulated  handbook  direction  at 
S  41.23c,  paragraph  1. 

(3)  In  the  1988  policy,  FSH  2709.11, 
S  41.23b.  paragraph  l.f.(6)  read  as 
follows: 

The  opportunity  to  develop  an  in-lieu  site, 
if  accepted  by  the  previous  owner,  will  be 
extended  to  the  new  owner  when  there  is  a 
change  in  ownership  of  authorized 
improvements. 

The  only  option  offered  was  to 
remove  this  provision. 

Comments:  Two-thirds  of  the 
respondents  opposed  removal  of  this 
provision  on  the  grounds  that  if  a  term 
permit  itself  was  transferable,  so  should 
the  right  to  develop  an  in-lieu  site.  Those 


favoring  this  option  did  so  because  they 
opposed  the  offering  of  in-lieu  sites. 

Response:  Revision  of  this  provision 
was  offered  to  ensure  consistency  in  the 
treatment  of  this  subject.  The  agency 
proposes  to  retain  the  original  provision, 
but  has  revised  it  to  make  clear  that  a 
new  owner  must  meet  the  eligibility 
requirements  of  any  permit  applicant 
before  the  offer  of  an  in-lieu  site  can  be 
extended.  This  provision  appears  in 
paragraph  6  of  §  41.23c  of  the 
reformulated  handbook  direction. 

7.  Termination  During  Term  of  Permit 

(a)  Manual.  FSM  2347.1,  paragraph  8. 
of  the  1988  policy  read  as  follows: 

Termination  of  a  recreation  residence 
permit  within  the  term  of  the  permit  should 
not  be  undertaken  unless  there  are 
appropriations  to  pay  for  the  improvements 
and  there  is  an  urgent  need  to  use  the  site 
before  it  could  be  recaptured  for  public  use 
by  nonrenewal  procedures.  When 
considering  a  termination,  follow  the 
procedures  for  permit  renewals  and 
nonrenewals  to  the  extent  practical  (FSH 
2709.11,  41.23). 

This  1988  handbook  provision  sought 
to  establish  consistency  between  those 
actions  leading  to  nonrenewal  of  the 
permit  and  those  appropriate  to 
termination  of  a  permit  during  its  term. 
It  advised  the  authorized  officer  to  use 
the  same  procedure  to  analyze  and 
docimient  a  decision  to  terminate  a 
permit  as  that  used  in  a  decision  to  not 
renew  a  permit.  The  only  option  offered 
in  the  1989  advance  notice  of  proposed 
policy  was  to  remove  the  last  sentence. 

Comments:  Most  of  those  responding 
to  this  section  stated  that  the  removal  of 
the  last  sentence  would  not  change  the 
content  of  the  policy  provision  and  that 
the  direction  was  clear.  Others  felt  that 
removal  of  the  sentence  would  invite 
procedures  which  differ  from  area  to 
area  and  even  between  officials  in  the 
same  area,  and  that  basic  permittee 
safeguards  would  be  lost.  In  additional 
comments  on  this  provision,  one 
respondent  offered  the  view  that  the 
word  "funds"  should  be  substituted  for 
the  word  "appropriations"  and  that  the 
option  of  buying  out  the  permits  should 
be  used  more  often,  while  another 
respondent  felt  the  word  "urgent" 
should  be  removed  from  the  first 
sentence. 

Response:  It  must  be  kept  in  mind 
when  considering  this  provision  that 
termination  of  a  permit  during  its  term 
and  expiration  of  the  term  of  the  permit 
are  two  separate  and  distinct  actions, 
each  requiring  different  documentation. 
The  last  sentence  was  placed  in  the  1988 
policy  to  provide  basic  guidance  when 
termination  during  the  term  of  the 
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permit  it  being  considered.  The  agency 
agrees  that  the  sentence  provides 
minimal  assistance  when  considering 
termination  action,  but  removal  of  all 
guidance  in  this  regard  would  not  be 
appropriate.  Accordingly,  this  policy 
provision  is  revised  to  describe  the 
circumstances  under  which  termination 
action  would  be  initiated;  namely,  (1) 
when  it  is  the  public  interest,  (2)  when 
there  is  an  uncorrected  breach  of  the 
permit  provisions,  or  (3)  when  the  site 
has  been  rendered  unsafe  by 
catastrophic  events  such  as  flood, 
avalanche,  or  massive  earth  movement. 

The  word  "appropriations"  in  the 
provision  refers  to  monies  provided  by 
an  Act  of  Congress  specifically 
identified  for  termination  of  the  permit 
and  removal  of  improvements.  As  such, 
it  describes  the  procedure  and  the 
source  of  funds  used  to  pay  for  removal 
of  the  improvements  before  the  permit 
term  has  expired.  However,  the  agency 
finds  that  the  word  "monies"  is  a 
broader  term  in  the  appropriations 
context  and  has  substituted  it  for 
"appropriations."  The  proposed  revision 
does  not  remove  the  word  "urgent".  An 
action  to  terminate  in  the  public  interest 
must  be  clearly  shown  to  be  of  such  high 
priority  that  the  authorized  officer 
cannot  wait  until  the  permit  has  expired 
under  its  own  terms.  An  example  of  a 
termination  action  in  this  category  is 
construction  or  relocation  of  highways 
by  a  State  Department  of 
Transportation. 

Finally,  in  response  to  those 
respondents  who  thought  that 
"improvements"  referred  to  those 
facihties  that  would  replace  the  holder's 
improvements,  this  provision  has  been 
clarified  to  refer  to  "holder's 
improvements." 

This  provision  appears  at  FSM  2347.1, 
paragraph  5,  in  the  reformulated  policy. 

Revised  Special  Use  Permit  For 
Recreation  Residences 

In  implementing  the  appeal  decision, 
the  agency  notified  permittees  and  other 
interested  parties  by  Federal  Register 
notice  (54  FR  23499,  June  1, 1989)  that 
certain  provisions  of  the  pohcy  were 
stayed.  In  addition,  each  permittee  was 
notified  by  letter  to  this  effect.  As  a 
result,  certain  provisions  of  the  term 
permit  (contained  in  the  1988  policy  in 
section  54.1  of  FSH  2709.11)  which  was 
offered  to  and  accepted  by  permittees 
were  without  effect  and  removed  from 
the  permit  until  it  could  be  revised  in 
accordance  with  the  appeal  decision. 

Permit  clauses  are  derived  from  basic 
statutes,  regulations,  and  policy. 
Therefore,  die  agency  has  reformulated 
those  provisions  of  the  permit  that  were 
temporarily  removed  as  a  result  of  the 


appeal  decision  to  make  them  consistent 
with  the  revisions  to  the  policy 
contained  in  this  proposal.  The  permit  is 
reprinted  in  its  entirety  at  the  conclusion 
of  this  notice  (Exhibit  1  to  FSH  2700.11. 
section  54.1)  so  that  holders  can  see  how 
the  policies  would  be  translated  into 
terms  and  conditions  of  the  permit. 
Upon  adoption  of  a  final  reformulated 
policy  and  accompanying  term  permit, 
permittees  will  be  required  to  convert 
their  current  interim  permits  to  the  new 
term  permit. 

Revision  of  Dispute  Resolution 
Provisions 

The  1988  poUcy  at  FSM  2721.23f 
encourages  participation  by  permittee 
representatives,  including  the  National 
Forest  Recreation  Association, 
Homeowners  Division,  and  the  National 
Inholders  Association,  in  order  to 
resolve  disputes  on  recreation  residence 
permit  administration.  This  direction 
was  intended  to  reduce  conflict  between 
the  permittee  and  the  agency.  The 
involvement  of  these  representatives 
and  any  information  they  provide  in 
resolving  the  dispute  is  considered 
within  the  context  of  the  Department  of 
Agriculture's  administrative  appeal 
regulations. 

In  a  January  23, 1989,  Federal  Register 
notice  (54  FR  3342),  substantial  revisions 
were  made  to  the  administrative  appeal 
regulations.  As  a  result,  the  current 
policy  at  FSM  2721.23f,  adopted  in  1988, 
conflicts  vsrith  the  revised  regulations 
and  must  be  revised.  The  new 
regulations  establish  two  distinct 
processes  for  obtaining  administrative 
review  of  agency  decisions.  Regulations 
at  36  CFR,  part  251,  subpart  C,  are 
limited  to  appeal  of  decisions  affecting 
written  authorizations  for  occupancy 
and  use  of  National  Forest  System  lands 
and  are  available  to  holders  of  such 
authorizations,  including  recreation 
residence  permittees.  The  other  rules,  at 
36  CFR,  part  217,  are  available  to  any 
citizen  or  organization  to  obtain  review 
of  Forest  plans,  projects,  and  activities. 

The  1988  policy  directed  authorized 
officers  to  give  notice  of  recreation 
residence  issues  and  appeals  that  reach 
the  Regional  Forester  to  permittee 
representatives  and  others  that  request 
to  be  notified,  unless  requested 
otherwise  by  the  permittee.  The  policy 
was  intended  to  provide  opportunity  for 
permittee  representatives  to  assist  in 
resolving  conflicts  on  a  regional  basis. 

The  revised  policy,  appearing  at  FSM 
2721.23h,  maintains  the  direction  to 
reduce  conflict  between  permittees  and 
the  agency  by  providing  permittees' 
opportimity  to  participate  in  issue 
resolution.  In  proposed  paragraph  1, 
agency  officials  are  directed  to  consult 


with  permittees  and  their 
representatives,  where  practicable, 
before  issuing  written  decisions  on 
permit  administration  in  order  to  reach  a 
common  understanding  and  agreement 
Proposed  paragraph  2  revises  the  1988 
direction  to  encourage  permittee 
involvement  in  the  public  involvement 
for  Forest  planning,  project  analyses, 
and  the  permit  reissuance  process  (FSM 
2721.23e)  and  to  encourage  officials  to 
meet  with  permittees  and  their 
representatives  to  discuss  and  resolve 
issues  prior  to  issuing  a  decision. 
Proposed  paragraph  3  provides  guidance 
on  resolving  actions  that  have  been 
appealed,  directing  that  the 
opportunities  provided  in  the  appeal 
regulations  (36  CFR  parts  217  and  251) 
be  utilized  by  the  Authorized  Officer  to 
resolve  the  appeal  issues  by  means 
other  than  review  and  decision  on  the 
appeal. 

Clarification  of  Other  Provisions  of  dte 
Policy 

In  his  February  15, 1989,  decision,  the 
Assistant  Secretary  directed  the  Forest 
Service  to  clarify  the  procedure  by 
which  annual  rental  fees  are  determined 
for  recreation  residence  use.  Neither  the 
policy  or  the  appeal  record  contained 
information  that  established  that  annual 
rental  fees  were  based  on  fair  market 
value.  Specifically,  the  appeal  decision 
requires  the  agency  to  explain  its 
rationale  in  adopting  3  components  of 
the  fee  system:  (1)  Use  of  the  period 
1978-1982  as  the  base  period  for 
determining  ciurent  fees,  (2)  Use  of  an 
index  (Implicit  Price  Deflator-Gross 
National  Product)  to  adjust  fees 
annually  to  current  fair  market  value, 
and  (3)  Use  of  a  factor  of  5  percent 
applied  to  the  appraised  value  to 
determine  the  annual  fee.  The  following 
information  is  provided  in  response  to 
the  appeal  decision  direction  and  should 
be  considered  supplemental  to  the 
information  appearing  in  the  recreation 
residence  policy  at  FSM  2721.23d-Fee 
Determination  and  FSH  2709.11,  chapter 
30,  section  33,  Recreation  Residence 
Fees.  Readers  are  advised  that  the 
development  and  adoption  in  1988  of  a 
fee  system  for  recreation  residences  was 
guided  by  congressional  direction 
contained  in  the  Fiscal  Year  1983-1986 
Appropriations  Acts  for  the  agency. 
Congress  adopted  that  direction  in 
response  to  widespread  permittee 
concern  over  the  large  fee  increases  that 
resulted  from  the  appraisals  made  in  the 
1978-1982  period. 

By  way  of  background,  the  Forest 
Service  is  mandated  by  the  Independent 
Offices  Appropriation  Act  of  1952  and 
Office  of  Management  and  Budget 
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Circular  A-25  to  use  the  £air  market 
value  approach  to  determining  fees  for 
holders  of  permits  to  use  National  Forest 
System  land.  Further.  Congress,  in 
enacting  the  Federal  Land  Policy  and 
Management  Act  of  1976,  declared  it  to 
be  National  policy  that  fair  market  value 
be  received  for  use  of  Federal  lands  and 
their  resources  unless  otherwise 
provided  for  by  statute.  Fair  market 
value  is  determined  by  appraisal  or 
other  sound  business  management 
practice,  such  as  market  analysis  or 
competitive  bii  Fees  for  recreation 
residences  are  established  by  appraisal 
to  determine  fair  market  value  of  the 
land  occupied.  A  factor  of  5  percent  is 
applied  to  that  amount  to  determine  the 
annual  rental  fee. 

1.  1978-1982  Base  Period 

Prior  to  the  adoption  of  the  August 
1988  policy,  standard  Forest  Service 
policy  was  to  establish  annual  rental 
fees  by  reappraisal  of  recreation 
residence  sites  in  5-year  cycles.  Fees 
thus  established  remained  constant  for 
the  5-year  period  and  then  upon 
reappraisal  were  adjusted  to  reflect  the 
new  fair  market  value.  Often  the 
adjustment  to  reflect  the  reappraisal 
caused  substantial  increases  in  rental 
fees,  particularly  in  the  early  nineteen- 
eighties.  This  led  to  complaints  and 
appeals  by  permittees  and  ultimately  to 
the  intervention  by  Congress  mentioned 
above.  The  1983-1987  appraisal  cycle 
was  in  process  but  not  completed  at  the 
time  the  August  1988  policy  was  being 
prepared.  Most  of  appraisals  had  been 
completed,  but  administrative  appeals 
on  the  new  fees  and  the  congressional 
direction  had  prevented  their 
implementation. 

In  adopting  the  1968  policy,  the 
agency  decided  to  use  a  20-year  cycle  of 
appraisals  to  establish  fair  market  value 
and  annual  indexing  of  the  resulting  fee 
principally  to:  (1)  Overcome  the  problem 
of  steep  increases  in  fees  upon 
reappraisal  and  (2)  to  reduce  costs, 
improve  efficiency,  and  lessen  impacts 
on  field  personnel  resulting  from  the  5- 
year  appraisal  cycle.  Without  a  current 
reappraisal  to  use  (1983-1987  c>'cle),  the 
agency  was  required  to  use  the  1978- 
1982  appraisal  cyde  as  the  base  period 
for  the  new  (1988)  fee  determination 
schedule,  because  it  provided  the  most 
current  fair  market  value  for  the 
recreation  residence  sites.  The 
appraisals  had  been  reviewed  and 
approved  according  to  existing  policy 
and  had  been  accepted  by  both  the 
permittee  and  the  agency  as 
representing  fair  market  value.  This 
meant  that  as  much  as  10  years  existed 
(1978  to  1988)  between  the  last 
reappraisal  and  the  implementation  of 


the  new  fee  schedule.  To  address  this 
gap,  the  agency  required  the  use  of  the 
Implicit  Price  Deflator  (IPD)  index  to  the 
previously  established  fees.  A  factor 
representing  the  percent  of  change  over 
1  year  in  the  IPD  was  developed  for 
each  year  between  the  base  period 
years  (1978-1982)  and  the  initial  year  of 
the  new  fee  schedule  (1988).  Using  a 
"cumulative  adjustment  factor,"  those 
fees  were  brought  to  current  fair  market 
value.  For  example,  a  fee  established  by 
appraisal  in  1978  was  indexed  forward 
to  1988  using  a  cumulative  adjustment 
factor  of  1.771,  resulting  in  a  fee  increase 
of  77.1  percent.  A  fee  established  in  1982 
was  increased  26.1  percent 

2.  Fee  Indexing 

Use  of  an  index  to  maintain  an  annual 
rental  fee  at  fair  market  value  is  a 
common  and  accepted  practice  in  the 
private  real  estate  market  The  intent  is 
to  keep  the  rental/lease  fee  current  to 
the  local  rental  market  In  drafting  the 
1988  pohcy  in  the  period  1983-1987.  3 
indices  prepared  by  the  Bureau  of 
Economic  Analysis.  Department  of 
Commerce  were  considered:  the 
Consumer  Price  Index  for  all  Urban 
Consumers  (CPI-U).  the  Producer  Price 
Index  (PPI).  and  the  Implicit  Price 
Deflator-Gross  National  Product  (IPD- 
GNP).  The  agency  originally  proposed 
use  of  the  CPI-U  in  a  1984  rental  fee 
proposal  distributed  for  public  comment. 
However,  in  reviewing  the  public 
comments  and  based  on  further 
examination,  it  was  found  that  both  the 
CPI  and  PPI  were  not  entirely  suitable 
for  the  purpose  intended,  mainly 
because  these  indices  essentially 
measure  the  purchasing  power  of  dollars 
to  procure  goods  and/or  services. 
Further,  these  indices  are  subject  to 
wide  variation  from  year  to  year  as  a 
result  of  svnngs  in  the  National 
economy.  The  result  of  their  use  for 
recreation  residences  could  be  wide 
variation  in  rental  fee  increases  from 
year  to  year,  raising  the  question  of 
whether  fair  market  value  is  achieved 
on  an  annual  basis. 

In  consulting  specialists  at  the 
Department  of  Commerce  and  reviewing 
real  estate  trade  publications,  the 
agency  learned  that  of  the  3  indices,  the 
IDP-CNP  was  the  most  stable.  It  is  a 
weighted  average  of  the  price  indices 
used  in  the  deflation  of  the  Gross 
National  Product  Investigation  also 
determined  that  the  IDP  was  a  more 
accurate  reflection  of  price  and  cost 
increases  than  either  the  CPI  or  PPI. 
Thus,  the  IDP  met  the  objective  of 
minimizing  sudden,  large  increases  in 
fees  that  would  prompt  permittee 
complaint  appeal,  and  possible 
legislation  while  providing  an  accurate 


basis  for  ensuring  the  government 
received  fair  market  value  for  the 
recreation  residence  use.  Publication  in 
1987  of  the  draft  recreation  residence 
policy  brou^t  a  strongly  favorable 
response  to  use  of  the  IDP  from  those 
commenting. 

3.  Five  Percent  Factor 

This  factor  has  been  used  by  the 
Forest  Service  for  many  years  to 
determine  the  annual  rental  fee  from  the 
appraised  value.  It  is  part  of  agency 
policy  at  FSM  2715.11  and  is  used  for  all 
types  of  special  use  pennits  on  National 
Forest  land  having  a  fee  based  on 
appraised  land  value.  Use  of  a 
percentage  of  fair  market  value  to 
establish  an  annual  rate  is  a  common 
practice  in  the  private  real  estate 
market.  Investigation  of  comparable 
private  land  rental  market  transactions 
reveals  that  this  factor  ranges  from  6  to 
as  high  as  15  percent  of  the  value. 

The  Forest  Service  adopted  a  lower 
factor  to  provide  an  allowance  for  the 
various  limitations  and  restrictions  the 
agency  imposes  under  the  terms  and 
conditions  of  the  special  use  permit. 
Private  leases  for  similar  use  generally 
contain  fewer  limitations  and 
restrictions  than  the  Forest  Service 
permit.  Examples  of  the  restrictions  in 
Forest  Service  permits  include 
restricting  use  to  single-family 
recreation  residence  purposes;  requiring 
approval  for  changes  to  the  lot  or 
structures;  protecting  natural  resources, 
scenic  and  esthetic  values;  and 
recognition  of  the  terminable  nature  of 
the  permit 

Having  considered  the  comments 
received  in  response  to  the  September 
1989  advance  notice  of  proposed  policy 
and  having  reconsidered  the  1988 
recreation  residence  policy  for 
consistency  with  applicable  law  and 
regulation,  the  agency  is  proposing  a 
revised  recreation  residence  policy  that 
it  believes  is  fully  responsive  to  the 
Assistant  Secretary's  appeal  decision 
and  to  the  concerns  of  permittees  and 
other  interested  parties.  The  full  text  of 
the  proposed  policy  and  procedure  as  it 
would  appear  in  the  Forest  Service 
Directive  System  is  set  out  at  the  end  of 
this  notice.  It  should  be  noted  that  this 
proposed  policy  has  been  carefully 
reviewed  for  compliance  with  agency 
directive  system  policy  resulting  in  a 
number  of  changes  in  existing  text  to 
remove  redundancy,  to  correct  grammar, 
to  clarify  existing  direction  and  to 
organize  subject  matter  in  a  more  logical 
flow  and  sequence.  These  changes  are 
too  numerous  to  cite  but  are  of  a 
technical,  not  substantive,  nature. 
Written  comments  are  invited  on  the 
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revised  policy  and  will  be  considered  in 
adoption  of  the  final  policy. 

Readers  are  advised  that  the  current 
interim  recreation  residence  policy  will 
continue  in  effect  during  the  comment 
period  on  this  proposed  policy  and  until 
a  final  policy  is  adopted.  Interim 
Directives  which  implement  a  portion  of 
that  policy  will  be  appropriately 
extended. 

Dated:  |uly  19. 1991. 
George  M.  Leonard. 

Associate  Chief. 

Reformulated  Recreation  Residence 
Policy  and  Procedures 

Note:  The  Forest  Service  organizes  its 
directive  system  by  alpha-numeric  codes  and 
subject  headings.  Only  those  sections  of  the 
Forest  Service  Manual  and  Handbook 
including  policy  direction  that  are  the  subject 
of  this  notice  are  set  out  here.  The  audience 
of  this  direction  is  Forpst  Service  employees 
charged  with  issuing  and  administering 
recreation  residence  use  authorizations. 

FOREST  SERVICE  MANUAL 

CHAPTER  2340— PRIVATELY  PROVIDED 
RECREATION  OPPORTUNITIES 

2347    Non-Commercial  Recreation  Use 

Sections  2347-2347.12b  set  forth 
direction  for  special  use  authorization  of 
privately  built  and  owned  structures  on 
National  Forest  land.  These  structures 
are  maintained  for  the  use  and 
enjoyment  of  holders  and  their  guests. 
As  recreation  facilities,  they  are 
vacation  sites  and  may  not  be  used  on  a 
permanent  basis  (FSM  2721.23). 

2347.03    Policy 

1.  Manage  non-commercial  recreation 
use  sites  in  accordance  with  basic 
recreation  policy  in  FSM  2303  as  valid 
and  important  components  of  the  overall 
National  Forest  recreation  program. 

2.  Ensure  that  recreation  residence  use 
does  not  preclude  the  general  public 
from  full  enjoyment  of  the  natural, 
scenic,  recreational,  and  other  aspects 
of  the  National  Forests  as  stipulated  in 
the  Act  of  March  4, 1915  (FSM  2701). 

3.  Continue  to  authorize  those  existing 
facilities  now  occupying  National  Forest 
land  under  special  use  authorization 
that  (a)  are  consistent  with  management 
direction  given  in  the  Forest  Land  and 
Resource  Management  Plan,  (b)  are  at 
locations  where  the  need  for  an 
alternative  public  purpose  has  not  been 
established,  (c)  do  not  constitute  a 
material,  uncorrectable  offsite  hazard  to 
National  Forest  resources,  and  (d)  do 
not  endanger  the  health  or  safety  of  the 
holder  or  the  public. 

4.  Deny  applications  for  construction 
of  new  facilities  except  where  they 
would  replace  similar  existing  facilities. 


5.  Deny  any  proposal  for  commercial 
activity  at  permitted,  non-commercial 
recreation  use  sites. 

6.  Require  non-commercial  recreation 
use  holders  to  maintain  their  sites  to 
protect  the  natural  forest  environment. 
Do  not  allow  construction  or  placement 
of  non-authorized  facilities  on  these 
sites. 

2347.1    Recreation  Residences 

(FSM  2721.23  and  FSH  2709.11.) 
Recreation  residences  are  a  valid  use  of 
National  Forest  System  lands.  They  are 
an  important  component  of  the  overall 
National  Forest  recreation  program  and 
have  the  potential  of  supporting  a  large 
number  of  recreation  person-days.  They 
may  provide  special  recreation 
experiences  that  might  not  otherwise  be 
available.  It  is  Forest  Service  policy  to 
continue  the  recreation  residence  use 
and  to  work  in  partnership  with  holders 
of  these  permits  to  maximize  the 
recreational  benefits  of  these 
residences. 

1.  Administer  recreation  residence 
special  use  permits  to  ensure  proper  use 
of  the  site  for  family  and  guest 
recreational  purposes  (section  2347.11). 

2.  Do  not  approve  any  new 
authorizations  for  full-time  residences, 
except  in  special  situations  to  provide 
caretaker  or  other  similar  services 
where  there  is  a  strongly  demonstrated 
need  (FSM  2347.12).  Do  not  approve  in- 
lieu  lots  for  full-time  residential  use. 

3.  Issue  recreation  residence  term 
permits  for  a  maximum  of  20  years  in 
accordance  with  procedures  in  FSM 
272l.23e  and  FSH  2709.11,  section  41.23. 

4.  Give  holders  at  least  10  years 
written  advance  notice  if  a  new  permit 
will  not  be  issued  following  expiration 
of  the  existing  permit  term  (FSM 
2721.23a). 

5.  Terminate  a  recreation  residence 
permit  before  expiration  of  the  term  of 
the  permit  when  (a)  it  is  in  the  public 
interest,  particularly  when  the  final 
decision  authority  does  not  rest  with  the 
Forest  Service,  (b)  there  is  an 
uncorrected  breach  of  a  permit 
provision(8).  (c)  the  site  has  been 
rendered  unsafe  by  catastrophic  events 
such  as  fiood.  avalanche,  or  massive 
earth  movement,  or  (d)  when  there  is 
other  cause  as  provided  in  36  CFR 
251.60.  Termination  in  the  public  interest 
should  not  be  undertaken  unless  monies 
are  available  to  pay  for  the  holder's 
improvements  and  there  is  an  urgent 
need  to  use  the  site  before  it  could  be 
converted  to  other  public  uses  by 
allowing  the  permit  to  expire  under  its 
own  terms.  When  terminating  a  permit, 
give  as  much  advance  notice  as  possible 
(FSM  2721 .23i). 


6.  Determine  if  in-lieu  sites  can  be 
made  available  to  holders  whose  sites 
will  be  converted  to  an  alternative 
public  use  and  have  received 
notification  that  new  permits  for  those 
sites  will  not  be  issued  or  who  have 
received  termination  notices  (except 
termination  for  noncompliance)  (FSM 
2721.23e).  For  this  purpose,  in-lieu  sites 
must  be  in  nonconfiicting  locations  in 
established  tracts  within  the  National 
Forest  containing  the  residences  or  in 
established  tracts  on  adjacent  National 
Forests.  Appropriate  sites  for 
consideration  are  undeveloped  lots 
within  or  adjoining  established 
recreation  residence  tracts  and  which 
are  not  needed  in  the  foreseeable  future 
for  other  public  uses.  Lots  that  are 
vacant  because  of  noncompliance  or 
other  factors  also  may  be  considered  as 
in-lieu  lots.  In-lieu  sites  should  be 
comparable  to  the  sites  being  converted 
to  an  alternative  public  use  when 
possible,  but  make  sure  that  holders  are 
informed  that  the  Agency  carmot 
guarantee  that  the  available  in-lieu  sites 
will  be  entirely  satisfactory.  Do  not 
establish  new  recreation  residence 
tracts  for  in-lieu  site  purposes.  Offer  in- 
lieu  sites  in  accordance  with  the 
procedures  in  FSH  2709.11,  section 
41.23c. 

2347.11  Preventing  Unauthorized 
Residential  Use 

Prevent  unauthorized  full-time 
residential  use  by  enforcing  the  terms  of 
the  special  use  permit.  Continue  to 
administer  those  recreation  residences 
presently  authorized  as  a  principal  place 
of  residence  in  accordance  with 
provisions  of  the  special  use  permit. 
Upon  transfer  or  sale  of  improvements, 
discontinue  the  residential  use  and 
authorize  only  recreation  residence  use. 

2347.12  Caretaker  Residences 

2347.12a    Authority 

Authorize  caretaker  use  of  a 
recreation  residence  with  an  annual 
permit.  Form  2700-4.  under  the  Act  of 
June  4. 1897.  (Require  applicants  who 
currently  have  term  permits  to  exchange 
them  as  a  condition  of  obtaining  the 
caretaker  authorization.) 

2347.12b    Caretaker  Residence  Use 

The  need  for  a  caretaker  residence 
rarely  can  be  justified  where  yearlong 
occupancy  is  already  authorized  in  the 
tract.  The  Forest  Supervisor  may 
authorize  a  caretaker  residence  in 
limited  cases  where  it  is  demonstrated 
that  caretaker  services  are  needed  for 
the  security  of  a  recreation  residence 
tract  and  alternative  security  measure!* 
are  not  feasible  or  reasonably  available. 
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The  fees  for  caretaker  residences  shall 
be  25  percent  more  than  those  charged 
for  recreation  residence  use  of  a  similar 
site  in  the  tract.  A  tract  association  may 
own  caretaker  residences. 

1.  Authorize  no  more  than  one 
caretaker  residence  per  recreation 
residence  tract  unless  factors  such  as 
size  and  layout  of  the  tract  call  for  more 
than  one.  The  affected  tract  association, 
or  if  there  is  no  association,  at  least  60 
percent  of  the  affected  holders,  must 
document  approval  of  request  for  a 
caretaker  residence.  Require  the 
applicants  for  caretaker  use  to 
document  the  caretaker  services  they 
will  provide. 

2.  Do  not  authorize  construction  of  a 
new  residence  for  caretaker  services. 
Issue  tiie  annual  permit  only  for  an 
existing  residence.  The  permit  must 
contain  a  provision  that  automatically 
terminates  authorization  for  yearlong 
use  in  case  of  change  in  ownership. 

3.  Coordinate  applications  for 
caretaker  residence  permits  with  local 
governmental  agencies  to  avoid  creating 
unreasonable  demands  or  burdens  for 
such  services  as  snow  plowing,  mail 
delivery,  garbage  pickup,  school  bus,  or 
emergency  services. 

4.  If  a  site  ceases  to  be  used  as  a 
caretaker  residence,  issue  a  new  term 
permit  for  recreation  residence  use  to 
the  holder,  if  qualified,  or  to  the 
purchaser  of  the  improvements. 

FOREST  SERVICE  MANUAL 

CHAPTER  2720— SPECIAL  USES 
ADMINISTRATION 

2721.23    Recreation  Residence 

The  term  "recreation  residence" 
includes  only  those  residences  that 
occupy  planned,  approved  tracts  or 
those  groups  established  for  recreation 
residence  use.  See  FSM  2347  for  basic 
policy  on  recreation  residence  use. 

2721.23a    Administration 

The  following  direction  relates 
specifically  to  issuance  and 
administration  of  special  use  permits  for 
recreation  residences.  For  recreation 
residence  permits  in  Alaska,  follow  the 
additional  requirements  in  section 
1303(d)  of  the  Alaska  National  Interest 
Lands  Conservation  Act.  Administer 
recreation  residence  permits  in 
accordance  with  the  direction  in 
sections  2721.23a-2721.23i  and  within 
the  broad  policy  governing  recreation 
residences  and  permitted  uses  set  forth 
in  FSM  2347.1  and  38  CFR  251.50. 

1.  Issue  special  use  permits  for 
recreation  residence  use  in  the  name  of 
one  individual  or  to  a  husband  and  wife. 
I'pon  reissuance  or  amendment,  revise 
authorizations  that  are  not  issued  to  an 


individual  or  to  a  husband  and  wife,  so 
that  the  responsible  person  is  identified. 

2.  Issue  no  more  than  one  recreation 
residence  special  use  permit  to  a  single 
family  (husband,  wife,  and  dependent 
children). 

3.  Do  not  issue  special  use  permits  for 
recreation  residence  use  to  entities  such 
as  commercial  enterprises,  nonprofit 
organizations,  business  associations, 
corporations,  partnerships,  or  other 
similar  enterprises,  except  that  a  tract 
association  may  own  a  caretaker 
residence. 

4.  To  the  extent  possible,  issue  all 
recreation  residence  permits  in  a  tract, 
or  in  logical  groups  of  tracts,  with  the 
same  expiration  date. 

5.  To  help  defray  costs  and  provide 
additional  recreation  opportunities,  a 
holder  may  obtain  permission  for 
incidental  rental  for  specific  periods. 
Ensure  that  rental  use  is  solely  for 
recreation  purposes  and  does  not 
change  the  character  of  the  area  or  use 
to  a  commercial  nature.  Rental 
arrangements  must  be  in  writing  and 
approved  in  advance  by  the  authorized 
officer.  The  holder  must  remain 
responsible  for  compliance  with  the 
special  use  authorization. 

6.  Allow  no  more  than  one  dwelling 
per  site  to  be  built.  In  those  cases  where 
more  than  one  dwelling  (residence/ 
sleeping  cabin]  currently  occupies  a 
single  site,  allow  the  use  to  continue  in 
accordance  with  the  authorization. 
However,  correct  such  deficiencies,  if 
built  without  prior  approval,  upon 
transfer  of  ownership  outside  of  the 
family  (husband,  wife  and  dependent 
children]. 

7.  When  a  recreation  residence  is 
included  in  the  settlement  of  an  estate, 
issue  a  new  special  use  permit  for  the 
remainder  of  the  original  permit  term, 
updated  to  reflect  policy  and  procedural 
changes,  to  the  properly  determined 
heir,  if  eligible.  Prior  to  estate 
setUement.  issue  an  annual  renewable 
permit  to  the  executor  or  adn^nistrator 
to  identify  responsibility  for  use  pending 
final  settlement  of  the  estate.  When  a 
recreation  residence  is  sold,  issue  a  new 
term  permit  to  the  buyer  for  the 
remainder  of  the  original  permit  ternu 
updated  to  reflect  policy  and  procedural 
changes,  if  eligible. 

8.  Specify  in  the  permit  that  the 
recreational  residence  must  be  occupied 
at  least  15  days  annually,  the  minimum 
acceptable  period  of  occupancy. 

9.  Issue  recreation  residence  term 
permits  for  a  maximum  of  20  years. 

10.  When  a  decision  is  made  to 
convert  the  site  to  an  alternative  use 
(2721. 23e).  take  the  following  actions: 


a.  Notify  the  holder  of  the  reasons  and 
provide  a  copy  of  the  decision 
documentation. 

b.  Allow  at  least  10  years  of  continued 
occupancy  after  notification. 

c.  Allow  the  current  term  permit  to 
expire  under  its  own  terms  and  if  the 
holder  is  entiUed  to  additional  time  to 
satisfy  the  10-year  notification  period, 
issue  a  new  term  permit  for  the 
remaining  period.  Clearly  specify  any 
limited  tenure  by  including  the  following 
statement  in  the  permit: 

This  permit  will  expire  on  (insert  date)  and 
a  new  permit  will  not  he  issued. 

11.  Before  the  Forest  Supervisor  issues 
a  decision  to  convert  a  site  to  an 
alternative  public  use.  submit  the 
proposed  decision,  supporting 
documentation  and  summary  of  public 
comments,  to  the  Regional  Forester  for 
review  for  adequacy  of  the 
documentation  and  analysis.  If  analysis 
and  documentation  are  inadequate  to 
support  the  proposed  decision  or  there  is 
some  other  deficiency  in  the  proposed 
decision,  the  Regional  Forester  shall 
instruct  the  Forest  Supervisor  to  remedy 
the  deBciencies  and  reconsider  the 
proposed  decision  prior  to  making  the 
final  decision. 

12.  As  with  any  resource  allocation 
made  in  a  Forest  plan,  the  Forest 
Supervisor  may  reconsider  a  decision  to 
continue  or  convert  recreation  residence 
sites  to  an  alternative  public  use  at  any 
time  new  or  changed  conditions  merit 
such  reconsideration. 

13.  In  the  event  a  recreation  residence 
is  destroyed  or  substantially  damaged 
by  a  catastrophic  event  such  as  a  flood, 
avalanche,  or  massive  earth  movement 
conduct  tind  document  an 
environmental  analysis  to  determine 
whether  improvements  on  the  site  can 
be  safely  occupied  in  the  future  under 
Federal  and  State  laws  before  issuing  a 
permit  to  rebuild  or  terminating  the 
permit  Normally,  an  analysis  should  be 
completed  within  6  months  of  such  an 
event. 

If  rebuilding  would  be  consistent  with 
the  Forest  Land  and  Resource 
Management  Plan,  the  use  is  within  the 
permit  term,  and  the  site  can  be 
occupied  safely,  allow  rebuilding. 
However,  if  the  need  for  an  alternative 
public  use  at  the  same  location  has  been, 
established  prior  to  the  catastrophic 
event,  do  not  allow  rebuilding  if  the 
improvements  are  more  than  50  percent 
destroyed.  If  rebuilding  is  not 
authorized,  in-lieu  lots  may  be  offered 
as  provided  by  FSM  2347.1,  paragraph  6 
and  FSH  2709.11.  sec.  41.23c. 

14.  At  the  time  permits  are  issued, 
advise  holders  that  the  terms  of  the 
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permit  require  that  they  notify  the  Forest 
Service  if  they  intend  to  sell  their 
improvements  and  that  they  must 
provide  a  copy  of  the  permit  to  a 
prospective  purchaser  before  Hnalizing  a 
sale.  Whenever  possible,  the  authorized 
officer  should  advise  a  prospective 
purchaser  of  the  terms  and  conditions  of 
the  permit  before  a  sale  is  final. 

15.  Do  not  stay  a  fee  increase  pending 
completion  of  an  appeal  of  the  fee  under 
the  administrative  appeal  regulations. 
Make  any  adjustments  resulting  from 
the  administrative  review  through 
credit,  refund,  or  supplemental  billing. 

16.  During  the  term  of  a  permit, 
terminate  the  use  only  in  accordance 
with  applicable  regulations  and  the 
terms  and  conditions  of  the  permit. 
Except  for  termination  for 
noncompliance  of  terms  of  the  permit, 
the  Forest  Supervisor  shall  submit 
proposed  terminations,  with  supporting 
documentation  and  a  summary  of  the 
public  comments,  to  the  Regional 
Forester  for  review  prior  to  the  Forest 
Supervisor's  issuance  of  a  decision.  If 
analysis  and  documentation  are 
inadequate  to  support  the  proposed 
decision  or  there  is  some  other 
deficiency  in  the  proposed  decision,  the 
Regional  Forester  shall  instruct  the 
Forest  Supervisor  to  remedy  the 
deficiencies  and  reconsider  the 
proposed  termination  prior  to  making 
the  final  decision. 

2721^b    Applications 

Insofar  as  practicable,  notify  a  new  or 
prospective  owmer  of  the  requirement  to 
make  application  for  the  authorization 
to  use  existing  improvements  in 
accordance  with  36  CFR  251.54.  . 

2721.23c    Permit  Preparation 

1.  Use  the  Term  Special  Use  Permit  for 
Recreation  Residence  (Form  FS  2700-18; 
FSH  2709.11,  ch.  50).  to  authorize 
recreation  residences,  except  as 
speclTied  in  paragraph  2  of  this  section. 

2.  Use  the  Special  Use  Permit  (Form 
FS-2700^)  when: 

a.  Conversion  of  the  site  to  a 
alternative  public  use  is  authorized,  the 
conversion  will  be  delayed,  and  a 
minimum  term  of  continued  use  cannot 
be  predicted. 

b.  Continuance  of  the  recreation 
residence  use  is  conditioned  on  the 
owner  complying  with  specific  Forest 
Service  requirements  before  a  term 
permit  is  issued. 

c.  The  improvements  are  managed  by 
a  third  party  pending  settlement  of  an 
estate,  bankruptcy  proceedings,  or  other 
legal  action. 


d.  Yearlong  occupancy  is  authorized 
by  the  Forest  Supervisor,  at  which  time 
the  improvement  ceases  to  be  a 
recreation  residence. 

3.  In  either  permit,  identify  all 
authorized  improvements  associated 
with  recreation  residence  use.  Do  not 
authorize  use  of  more  than  the  statutory 
maximum  of  5  acres  under  a  term 
permit.  Authorize  community  or 
association-owned  improvements,  such 
as  water  systems,  by  a  separate  special 
use  permit  (Form  FS-2700-4). 

2721.23d   Fee  Determination 

(FSH  2709.11.  ch-Sa). 

1.  Use  fair  market  value  as  determined 
by  appraisal  in  determining  the  base 
aiuiual  rental  fees  for  recreation 
residence  sites.  Redetermine  the  base 
fee  at  20-year  intervals. 

2.  Adjust  the  fee  annually  by  the 
annual  (second  quarter  to  second 
quarter)  change  in  the  Implicit  Price 
Deflator-Gross  National  Product  (IPD- 
GNP). 

3.  Use  professional  appraisal 
standards  in  appraising  recreation 
residence  sites  for  fee  determination 
purposes  (FSH  2709.11.) 

4.  Where  practicable,  contract  with 
private  fee  appraisers  to  perform  the 
appraisal. 

5.  Require  appraisers  to  coordinate 
the  assignment  closely  with  affected 
holders  by  seeking  advice,  cooperation, 
and  information  from  the  holders  and 
local  holder  associations. 

6.  Retain  only  qualiHed  appraisers.  To 
the  extent  practicable,  use  those 
appraisers  most  knowledgeable  of 
market  conditions  within  the  local  area. 

7.  Before  accepting  any  appraisal, 
conduct  a  full  review  of  the  appraisal  to 
ensure  the  instructions  have  been 
followed  and  the  assigned  values  are 
supported  properly. 

FOREST  SERVICE  HANDBOOK  2709.11— 
SPECIAL  USES 

CHAPTER  30— FEE  DETERIUNATION 

33    Recreation  Residence  Fees 
33. 1    Base  Fees  and  Indexing 

Follow  these  procedures  in 
determining  the  base  (beginning)  fee  and 
subsequent  fees  under  a  20-year  cycle. 

1.  As  the  initial  base,  use  the  fees 
established  in  one  of  the  years  between 
1978  and  1982.  The  first  year  of  the  fee 
cycle  is  the  first  year  of  the  established 
fee  (disregarding  any  phase-in  that  may 
have  been  provided).  Adjust  the  full 
base  fee  forward  by  applying  the 
appropriate  cumulative  Implicit  Price 
Deflator-Gross  National  Product  (IPD- 


GNP)  adjustment  factor  shovm  in 
Exhibit  1.  New  fees  for  1989,  established 
in  this  maimer,  will  be  phased-in  over  a 
4-year  period  (1989-1992)  at  the  rate  of 
one-fourth  of  the  increase  each  year, 
except  that  fees  will  not  be  phased-in 
for  those  permits  that  limit  fee 
adjustments  to  5-year  intervals. 

In  those  cases  where  there  may  not  be 
a  fee  established  for  the  1978-1982 
period.  Regional  Foresters  are 
authorized.  sub)ect  to  coocurreftce  of  the 
Chief,  to  utilize  a  different  starting  date 
and  the  adjust  the  length  of  the  fee  cycle 
so  that  all  permits  will  have  a  new  base 
fee  determined  during  the  198&-2002 
period. 

2.  For  1990  through  the  last  year  of  the 
fee  cycle,  adjust  the  fees  on  an  annual 
basis  by  calculating  the  p>ercentage 
change  of  the  IPIMJNP  index  (as 
reported  by  the  Bureau  of  Economic 
Analysis.  Department  of  Commerce,  in 
July  of  each  year]  from  the  second 
quarter  of  the  previous  year  to  the 
second  quarter  of  the  current  year  and 
applying  this  percentage  adjustment 
factor  to  the  current  year's  fees. 

For  term  permits  that  restrict 
adjustments  to  5-year  intervals,  apply 
the  IPD  index  adjustments  cumulatively 
at  5-year  intervals.  At  the  end  of  the 
current  20-year  term,  or  earlier  if  agreed 
to  by  the  holder,  revise  permits  to 
provide  for  annual  indexing. 

3.  Limit  the  annual  fee  adjustment  for 
1990  and  thereafter  to  10  percent  per 
year  when  the  change  in  the  IPD-GNP 
index  exceeds  10  percent  in  any  one 
year.  The  index  amount  in  excess  of  10 
percent  will  be  carried  over  and  applied 
to  the  fee  for  the  next  succeeding  year  in 
which  the  index  factor  is  less  than  10 
percent. 

4.  If  a  new  permit  is  to  be  issued  (FSM 
2721.23a).  re-appraise  the  site  toward 
the  end  of  the  20-year  cycle.  Beginning 
in  the  twenty-first  year  (the  first  year  of 
the  next  fee  cycle;  1998  in  the  case  of 
1978  fees),  put'into  effect  the  base  fee 
for  the  next  20-year  cycle  by  applying  5 
percent  to  the  newly  determined 
appraised  market  value  of  the  site  for 
recreation  residence  purposes. 

5.  In  those  few  cases  where  one  or 
more  additional  sleeping  structures 
(guest  cabins,  and  so  forth)  have  been 
added  to  a  single  site,  add  to  the  current 
adjusted  base  fee  an  additional  charge 
equal  to  25  percent  of  the  fee 
established  for  a  single  residence  use  of 
the  site  or  $100.  whichever  is  ^eater.  per 
structure. 
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Exhibit  01.  Sec.  33.1— IPI>-CNP  AorusTME^fr  Factor  By  Year 


Base  lee  year 

1979 

1980 

1981 

1982 

1983 

1964 

1985 

1986 

1987 

1988 

1989 

Cum. 

1978 - ..-• 

1979 

1980 

1.101 

1.092 
1.082 

1.095 
1.095 
1.095 

1.067 
1.067 
1.067 
1.067 

1.050 
1.050 
1.050 
1050 
1.060 

1.032 
1032 
1.032 
1.032 
1.032 

1.038 
1.038 
1.038 
1038 
1.038 

1.033 
1.033 
1033 
1.033 
10M 

1026 
1.026 
1026 
1026 
1.026 

1.028 
1.028 
1.028 
1.028 
1028 

1.029 
1.029 
1.029 
1.029 
1.029 

1.771 
1609 
1.473 

1981 „ 

199'          .._ 

1346 
1  261 

Note;  Cum.  Adj.  =  Cumulative  Adjustment 

The  above  factors  for  fee  years  1979- 
1988  were  taken  from  table  6.  Price 
Indexes  and  the  Gross  National  Product 
Infiplicit  Price  Deflator,  as  published  in 
the  Survey  of  Current  Business  by  the 
Department  of  Commerce.  Bureau  of 
Economic  Analysis,  February  1986. 
These  factors  represent  an  annual  rate, 
based  on  the  percent  change  from  tJie 
first  quarter  to  the  second  quarter  of  the 
indicated  year.  The  1987  factor  of  1.026 
is  the  percentage  change  in  the  IPD- 
GNP  index  from  the  second  quarter  of 
1985  to  the  second  quarter  of  1986  as 
reported  in  the  July  1986  issue  of 
"United  States  Department  of 
Commerce  News."  a  publication  by  the 
Bureau  of  Economic  Analysis.  The  IPD- 
GNP  index  for  the  second  quarter  of 
1985  is  111.1.  The  1988  and  1989  factors, 
were  determined  following  the  same 
procedures,  using  the  appropriate  year's 
publication.  The  factors  for  1979-1989  in 
exhibit  1  are  shown  only  to  illustrate 
how  the  cumulative  adjustment  factor 
used  to  establish  the  1989  fee  is 
determined.  The  factor  was  determined 
by  chain  multiplying  the  factor  for  the 
years  within  the  base  fee  year  period 
(for  1982  this  would  be 
1.050X1.032X1.038X1. 
033X1.026X1.028X1.029  =  1.281.)  See 
exhibit  02  for  examples  of  applications. 

Exhibit  02,  Sec.  33.1— Examples  of  Use 
of  IPD-GNP  Table 

The  following  two  examples  illustrate 
use  of  the  IDP-GNP  adjustment  factors 
in  Exhibit  01  in  determining  the  1989  fee: 

(1)  Example  1.  A  fee  of  $412  that 
became  established  in  1982  (first  year  in 
the  fee  cycle)  would  be  adjusted  to  $520 
in  1989  ($412X1.261).  This  would  be  the 
fee  amount  owed  by  a  holder  who  does 
not  accept  the  new  term  permit  and 
would  remain  constant  until  the  end  of 
the  five  year  adjustment  period,  if  a  new 
term  permit  is  accepted,  the  fee  would 
be  phased-in.  and  the  holder  would  be 
charged  $439  for  1989.  instead  of  the  full 
amount. 

(2)  Example  2.  a  1980  base  year  fee  of 
$315  would  be  adjusted  to  $464 
($315X1.473)  with  the  actual  1989  charge 
limited  to  $352  for  a  new  term  permit.  A 
holder  who  keeps  the  old  permit  would 
pay  the  full  fee  of  $464  in  1989. 


Under  both  examples,  factors  for  the 
years  1990  and  thereafter  will  be 
determined  in  the  same  manner  as  the 

1989  factor.  Using  the  1989  factor  as  an 
example,  the  index  for  the  second 
quarter  of  1987  as  reported  In  the  July 
1987  Bureau  publication  is  117.2;  the 
index  for  February  1988  in  the  July  1988 
Bureau  publication  is  120  6.  The 
percentage  change  in  the  index  to  be 
used  to  determine  1989  fees  is  120.0 
minus  117.2  divided  by  117.2.  Thus.  1989 
fees  will  be  2.9  percent  higher  than  1988 
fees  for  those  permits  that  are  indexed. 

Using  the  above  two  examples, 
calculation  of  the  1990  fees  for  those 
accepting  new  term  permits  would  be  as 
follows:  (A  1990 IPD-CNP  adjustment 
factor  of  1.028  is  assumed  ) 

(1)  Example  1.  The  full  1989  fee  of 
$520  times  the  IPD-GNT  index  factor  for 

1990  of  1.028  equals  $535.  the  full  fee  for 
1990.  The  increase  in  the  fee  is  $15.  The 
amount  of  the  1989  fee  increase  to  be 
phased-in  in  1990  is  $54 

($520 -$412  =  $108/2  =  $54).  Thus,  the 
1990  fee  to  be  charged  is  the  base  1982 
fee  of  $412-»-$54+$15=$484. 

(2)  Example  2.  The  full  1990  fee  equals 
$477.  a  fee  increase  of  $13.  The  amount 
of  the  1989  fee  increase  to  be  phased-in 
in  1990  is  $75  ($464 -$315  =  $149/ 
2=S75).  Thus,  the  1990  fee  to  be  charged 
is  the  base  1980  fee  of 

$315 -(-$75 -I- $13  =  $403. 

33.n    Fee  Credits 

In  billing  holders  for  fees,  reduce  the 
fee  by  the  amount  of  any  unused  or 
remaining  credits  due  holders  imder 
provisions  of  the  Appropriations  Acts 
for  fiscal  years  1983  through  1986. 

33.2    Fees  on  Nonrenewal 

When  permits  are  placed  on  tenure 
(that  is,  a  new  special  use  permit  will 
not  be  issued  following  expiration),  the 
annual  fee  for  the  tenth  year  prior  to  the 
expiration  date  of  the  current  permit 
becomes  the  base  fee.  The  fee  for  each 
year  during  the  last  ten  years  is  one- 
tenth  of  the  base  fee  multiplied  by  the 
number  of  years  then  remaining  on  the 
permit.  For  example,  charge  a  holder 
with  nine  years  remaining  90  percent  of 
the  base  fee;  with  eight  years.  80 
percent;  and  so  forth. 


Use  the  following  schedule  to 
calculate  the  holder's  fee  during  the  10- 
year  period: 


Years  remaining  on  current  permit 

Percent  ol 

ba.se  tee  to 

charoe 

10 

100 

9 

90 

B               

80 

7 

A                              ........ 

70 
60 

5 

4 _.... 

rZIZl^Sl — .„ -.„      — 

50 
40 
30 
20 
10 

When  a  review  of  the  decision  to 
convert  the  site  to  an  alternative  public 
use  shows  that  changed  conditions 
warrant  continuation  of  the  recreation 
residence,  use  the  following  fee 
determination  procedures: 

1.  If  a  new  20-year  term  permit  is 
issued,  the  Forest  Service  shall  recover 
the  amount  of  fees  foregone  while  the 
previous  permit  was  under  notice  that 
the  site  would  be  converted  to  an 
alternative  public  use.  Collect  this 
amount  evenly  over  a  lO-year  period  in 
addition  to  the  annual  fee  due  under  the 
new  permit.  The  obligation  runs  with  the 
site  and  shall  be  charged  to  a 
subsequent  purchaser. 

The  annual  fee  under  the  newly 
issued  20-year  permit  shall  be  the 
annual  index  adjusted  fee  computed  as 
though  no  limit  on  tenure  existed,  plus 
the  amount  specified  above  until  paid  in 
full. 

2.  If  a  20-year  term  permit  is  not 
issued,  and  the  occupancy  of  the  subject 
site  is  to  be  allowed  to  continue  for  less 
than  10  years  (that  is,  authorized  by  a 
new  permit  for  a  specified  term),  do  not 
recover  past  fees.  Determine  the  fee  for 
a  new  permit  of  less  than  10  years  by 
computing  the  fee  as  if  notice  that  a  new 
permit  would  not  be  issued  had  not  been 
given,  reduced  by  the  appropriate 
percentage  for  the  number  of  years  of 
the  extension  (that  is,  a  6-year  tenure 
period  results  in  a  fee  equal  to  60 
percent  of  the  base  fee). 

3.  If  a  20-year  term  permit  is  not 
issued,  and  the  occupancy  of  the  subject 
site  is  to  be  allowed  to  continue  for 
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more  than  10  years  (authorized  by  a  new 
permit  for  a  term  of  less  than  20  years), 
the  Forest  Service  shall  recover  fees  as 
outlined  in  preceding  paragraph  1, 
computed  for  the  most  recent  10-year 
period  in  which  the  term  of  the  permit 
was  limited. 

33.3 — Appraisals 

Use  the  following  process  to 
determine  the  fair  mariiet  value  of 
recreation  residence  sites. 

1.  Use  appraisals  made  by 
professional  appraisers  for  determining 
the  market  value  of  the  fee  simple  estate 
of  the  National  Forest  land  underlying 
the  site  subject  to  a  special  use  permit 
but  without  consideration  as  to  how  the 
authorization  would  or  could  affect  the 
fee  title  of  the  site  (FSH  5409.12,  chapter 
6  for  the  standard  contract  to  be  used  to 
estabhsh  fair  market  value  of  recreation 
residence  sites). 

2.  In  consultation  with  affected 
holders,  select  and  appraise  typical  sites 
(rather  than  all  individual  sites]  within 
groups  that  have  essentially  the  same  or 
similar  value  characteristics.  Within 
such  groupings,  adjust  for  measurable 
differences  between  the  sites.  (Once 
properly  established,  typical  site 
classifications  should  rarely  change.) 

3.  Ensure  appraised  values  are  based 
on  comparable  market  sales  of  sufficient 
quality  and  quantity  that  will  result  in 
the  least  amount  of  dollar  adjustment  to 
make  them  reflective  of  the  subject  sites' 
characteristics.  Such  characteristics 
include: 

a.  Physical  differences  between 
subject  site  and  the  comparable  sales. 

b.  Legal  constraints  imposed  upon  the 
market  by  governmental  agencies. 

c.  Economic  considerations  evident  in 
the  local  market 

d.  Locational  considerations  of  subject 
site  in  relation  to  the  market  (sales) 
comparable. 

e.  Functional  usability  and  utility  of 
the  site. 

f.  Amenities  occurring  to  the  site  as 
compared  with  selected  sales 
comparables. 

g.  AvailabiUty  of  improvements  (such 
as  roads,  water  systems,  and  power 
lines)  provided  by  nonholder  entities, 
including  the  United  States.  Do  not 
adjust  for  improvements  furnished  by 
holders. 

h.  Other  market  forces  and  factors 
identified  as  having  a  quantifiable  effect 
upon  value. 

33.31 — Appraisers 

1.  Select  fee  appraisers  who  hold  a 
current  certification  of  competence  from 
a  nationally  recognized  professional 
appraisal  organization.  In  the  case  of 
Forest  Service  appraisers,  use  those 


individuals  who  have  received  adequate 
training  through  professional  appraisal 
organizations  and  who  have 
satisfactorily  completed  the  basic 
courses  necessary  to  demonstrate 
competence. 

2.  Require  appraisers  to  sign  a 
standard  agreement  that  states: 

a.  The  approved  appraisal  format  to 
be  used. 

b.  The  approved  standard  forms  to  be 
used. 

c.  A  full,  complete,  and  accurate 
definition  of  the  appraisal  problem. 

d.  The  standards  of  professional 
competence,  ethics,  and  practice  to 
which  the  appraiser  shall  adhere. 

e.  Those  requirements  of  the  appraisal 
assignment  that  may  be  imposed  under 
(1)  statutes.  (2)  Federal  regulations,  (3) 
Forest  Service  policies  and  procedures, 
and  (4)  situations  unique  to  the  given 
appraisal  assignment. 

3.  Require  appraisers  to  notify 
affected  holders  by  maU  and  offer  to 
meet  with  them  to  discuss  the 
assignment,  answer  questions  specific  to 
the  assignment  and  seek  advice, 
information,  and  cooperation  from  the 
holders  and  their  local  organizations. 
The  appraiser  must  notify  holders  of 
such  a  meeting  at  least  30  days  in 
advance  of  the  meeting.  Send  notices  to 
the  address  used  for  bills  for  collection. 
Use  the  notice  to  give  the  holders 
advance  information  on  the  appraisal 
assigimient.  At  such  meetings,  require 
that  the  appraiser  have  available  copies 
of  the  appraisal  instructions,  directions, 
and  requirements  for  review  by  the 
holders.  An  appraisal  cannot  be  made 
prior  to  the  meeting  with  the  holders. 

33.32— Establishing  Recreation 
Residence  Site  Value 

1.  Upon  receipt  of  the  appraisal  report, 
conduct  a  review  of  the  appraisal  in 
conformance  with  the  standards  of  the 
National  Association  of  Review 
Appraisers. 

2.  Following  review  and  acceptance  of 
the  appraisal,  notify  affected  holders  of 
Forest  Service  acceptance  of  the  report. 
In  the  notification,  inform  holders  that 
they  and  other  interested  parties  have 
45  days  in  which  to  review  the 
appraisal.  Upon  request  provide  copies 
of  the  report(s)  and  supporting 
documentation  pursuant  to  the  Freedom 
of  Information  Act. 

3.  Upon  request,  provide  an 
opportunity  for  affected  holders  to 
obtain,  at  their  expense,  an  appraisal 
report  from  an  appraiser  holding  at  least 
the  same  or  similar  quah'fications  as  the 
one  selected  by  the  Forest  Service. 

a.  The  Forest  Service  shall  provide 
holders  with  a  copy  of  the  standards 
used  by  the  appraiser  selected  by  the 


Forest  Service  and  holders  shall  provide 
the  standards  to  the  holder-employed 
appraiser.  The  holder  must  require  the 
observance  of  these  standards, 
including  a  signed  certification  that 
ensures  an  understanding  of  the 
appraisal  instructions  and  standards. 
Reject  any  appraisals  that  do  not  meet 
these  standards. 

b.  Subject  the  holder-furnished 
appraisal  to  the  same  review 
requirements  as  the  appraisal  obtamed 
by  the  Forest  Service. 

4.  Give  full  and  complete 
consideration  to  both  appraisals.  If  the 
two  appraisals  disagree  in  value  by 
more  than  10  percent  ask  the  two 
appraisers  to.try  and  reconcile  or  reduce 
their  differences.  If  the  appraisers 
cannot  agree,  the  Forest  Supervisor  will 
utilize  either  or  both  appraisals  to 
determine  the  fee,  uidess  a  third 
appraisal  is  requested  and  accepted  by 
the  Supervisor. 

5.  When  requested,  seek  a  third 
appraisal 

a.  The  cost  shall  be  shared  equally  by 
the  holder  and  the  Forest  Service. 

b.  This  appraisal  must  meet  the  same 
standards  of  the  first  and  second 
appraisals.  The  Forest  Supervisor  has 
discretion  to  accept  or  reject  the  third 
appraisal 

FOREST  SERVICE  MANUAL 

CHAPTER  2720— SPECiALUSES 
ADMINISTRATION 

2721.23e    Recreation  Residence 
Continuance 

Follow  the  direction  in  this  section 
and  the  procedures  in  section  41.23.  FSH 
2709.11  in  determining  whether 
recreation  residence  term  permits  may 
be  issued  for  a  new  term  at  current  sites. 

1.  The  Land  and  Resource 
Management  Plan  (Forest  plan)  provides 
direction  for  continuance  of  the 
recreation  residence  use  (FSM  1920).  As 
Forest  Plans  are  revised,  recreation 
residence  use  shall  be  exphciUy 
addressed  in  the  plan  through 
delineation  of  management  areas  and 
associated  management  area 
prescriptions  (FSM  1920). 

2.  Decisions  to  issue  new  recreation 
residence  term  permits  following 
expiration  of  the  current  term  permit 
require  a  determination  of  consistency 
with  the  current  Forest  plan.  Make  this 
determination  by  evaluating  the  extent 
to  which  continued  recreation  residence 
use  adheres  to  the  standards  and 
guidelines  contained  in  the  management 
prescription  for  the  appropriate 
management  area.  Address  continuation 
of  recreation  residence  use  on  a  tract  or 
group  of  tracts  basis,  not  on  individual 
sites. 
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a.  Use  Consistent  With  Forest  Plan. 
When  recreation  residence  use  is 
consistent  wiih  the  Forest  plan  and 
there  are  no  extraordinary 
circumstances  that  merit  analysis  of 
environmental  effects,  recreation 
residence  use  shall  continue  under  the 
terms  of  existing  permits,  and  no  further 
action  is  required  until  permit  expiration 
approaches.  Two  years  before 
expiration,  confirm  in  a  decision  memo 
consistency  of  continued  use  with 
management  direction  in  the  Forest  plan 
and  the  absence  of  extraordinary 
circumstances.  In  addition,  a  project  or 
case  file  is  required.  See  FSM  1950  and 
FSH  1909.15,  chapter  30,  for  direction  on 
categorical  exclusions. 

b.  Use  Not  Consistent  With  Forest 
Plan.  When  a  Forest  plan  is  amended  or 
revised  and  the  lands  currently 
authorized  for  recreation  residence  use 
are  allocated  to  other  uses  and/or 
continued  recreation  residence  use 
would  be  inconsistent  with  new 
management  prescriptions,  standards, 
and  guidelines,  the  Forest  Supervisor 
shall  proceed  to  implement  the  new  uses 
or  new  direction  as  called  for  in  the 
plan.  Because  Forest  plan  direction,  in 
all  probability,  will  not  have  the  site 
specific  information  needed  for  the 
decision,  further  analysis  is  needed. 
This  requires  conducting  a  project 
analysis  that  identifies  a  range  and 
intensity  of  alternative  public  uses, 
including  consideration  of  continuation 
of  existing  recreation  residence  use  in 
the  area.  The  project  analysis  must 
comply  with  NEPA  requirements  and  is 
subject  to  appeal  under  36  CFR  part  217. 

(1)  If,  based  on  the  project  analysis,  a 
finding  is  made  that  the  recreation 
residence  use  may  continue,  amend  the 
Forest  plan  and  issue  new  20-year  term 
permits  following  permit  expiration  for 
those  sites  where  recreation  residence 
use  may  continue. 

(2)  In  the  event  of  a  decision  to 
convert  a  site  to  an  alternative  public 
use,  grant  the  holder  at  least  10  years 
continued  use  from  the  date  of  the 
decision,  unless  the  continued  use 
conflicts  with  law  and  regulation,  and 
identify  the  specific  alternative  public 
purpose(s)  for  which  the  land  is  being 
recovered.  As  provided  by  FSM  2347.1,  a 
forest  officer  may  authorize  continued 
use  of  the  site  until  such  time  as 
conversion  of  the  new  use  is  ready  to 
begin  by  issuing  a  new  permit  for  the 
remaining  period. 

(3)  Review  the  project  analysis 
decision  two  years  prior  to  permit 
expiration,  if  that  decision  is  more  than 
five  years  old,  to  determine  if  there  have 
been  any  changes  in  resource  conditions 
that  require  another  look  at  the  decision. 
A  review  determination  is  not 


appealable.  If  the  review  shows  that 
conditions  have  not  changed,  implement 
the  project  analysis-based  decision.  If 
the  review  indicates  that  resource 
conditions  have  changed,  conduct  a  new 
analysis  to  determine  the  proper  action. 
Decisions  arising  from  this  new  analysis 
are  appealable. 

2721.23f   In-Lieu  Sites 

When  new  permits  will  not  be  issued 
following  expiration  of  the  present 
permit,  in-heu  sites  may  be  offered,  if 
available,  at  locations  not  needed  in  the 
foreseeable  future  for  alternative  public 
uses  in  accordance  with  FSM  2347.1, 
paragraph  6  and  FSH  2709.11,  section 
41.23c. 

2721.23g    Land  Exchange 

Proposals  to  convey  recreation 
residence  tracts  into  private  ownership 
by  land  exchange  may  be  considered  at 
any  time.  Such  proposals  must  be 
processed  in  accordance  with  the 
instructions  in  FSM  5430  applicable  to 
all  land  exchanges. 

2721.23h    Cooperation  and  Issue 
Resolution 

Authorized  officers  shall  strive  to 
reduce  conflict  between  permittees  and 
the  Forest  Service  arising  from  permit 
administration.  As  necessary,  specify  a 
Forest  Officer  to  work  with  the 
permittee,  their  representatives,  and 
other  interested  parties  on  specific 
issues. 

1.  Provide  opportunity  for  permittees 
and  their  representatives  to  participate 
in  issue  resolution.  Where  practicable, 
except  where  an  imminent  hazard  or 
risk  to  health  and  safety  or  resources 
requires  immediate  action  prior  to 
issuing  written  decisions  related  to 
permit  administration,  consult  and  meet 
in  person,  or  by  telephone,  with 
permittees  and  their  representatives  to 
discuss  any  issues  or  concerns  related  to 
the  permit  and  to  reach  a  common 
understanding  and  agreement. 

2.  During  forest  plarming.  project 
analysis,  and  the  permit  reissuance 
analysis  processes,  seek  full 
involvement  of  permittees  and  their 
representatives  in  public  involvement 
opportunities  and  activities.  Encourage 
and  solicit  their  input  and  comments. 
Meet  with  permittees  and  their 
representatives  to  discuss  any  issues  or 
concerns  arising  in  the  planning  and 
analysis  processes  and  explore 
opportunities  to  resolve  those  issues 
prior  to  issuing  a  decision. 

3.  If  a  decision  is  appealed,  utilize -the 
opportimities  provided  in  the  appeal 
rules  (36  CFR  217.12  and  251.93)  to 
discuss  the  appeal  with  the  appellantfs) 
and  intervenor(s)  (and/or  their 


representatives]  together  or  separately 
to  explore  opportunities  to  resolve  the 
issues  by  means  other  than  review  and 
decision  on  the  appeal. 

2721.31i    Noncompliance 

Give  written  notice  and  provide  a 
reasonable  opportunity  for  a  holder  to 
correct  special  use  permit  violations 
before  terminating  the  use  for 
noncompliance  with  the  permit 
conditions  (36  CFR  251.60(e)). 
Termination  for  noncompliance  shall  be 
only  for  a  breach  of  a  permit 
provision(s)  that  continues  after  notice 
and  a  reasonable  opportunity  for 
correction  has  been  given  (FSM  2347.1, 
paragraph  5). 

2721.23J    Site  Restoration 

On  expiration  of  a  permit  which  will 
not  be  reissued  or  termination  prior  to 
expiration  (FSM  2721.23a(10), 
2721.23a(16)),  require  the  holder  to    . 
restore  the  property  to  a  condition 
acceptable  to  the  Forest  Supervisor  (36 
CFR  251.60(j)).  The  holder  may 
relinquish  the  improvements  to  the 
Forest  Service  upon  approval  of  the 
Forest  Supervisor.  Terms  and  conditions 
for  site  restoration  are  given  in  the  term 
permit  issued  for  recreation  residences. 

Forest  Service  Handbook  2709.11— 
Special  Uses 

Chapter  40— Special  Uses 
Administration 

41.23    Recreation  Residence  Use 
41.23a    Permit  Reissuance 

When  a  Forest  plan  is  amended  or 
revised  and  recreation  residence  use 
remains  consistent  with  management 
direction  given  in  the  Forest  plan, 
reissue  the  permit  in  accordance  with 
the  following: 

1.  The  decision  to  reissue  shall  be 
supported  by  an  appropriate 
environmental  document  as  required  by 
FSH  1909.15.  Since  recreation  residences 
have  been  in  place  for  many  years,  and 
experience  in  administering  this  use  has 
shown  that  continuing  the  use  does  not 
cause  significant  environmental  impacts, 
the  decision  can  be  categorically 
excluded  from  documentation  in  an 
Environmental  Impact  Statement  or  an 
Environmental  Assessment  However, 
the  nature  of  the  action  is  such  that  a 
project  or  case  file  and  decision  memo 
are  required.  Only  when  extraordinary 
circumstances  are  involved  is  an  EA  or 
EIS  required.  This  may  include  the 
presence  of  threatened  or  endangered 
species  or  their  critical  habitat  flood 
plains,  wetlands,  municipal  watersheds. 
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and  religious,  cultural,  archaeological,  or 
historic  sites. 

2.  Complete  the  reissuance 
determination  2  years  prior  to  the 
expiration  for  the  current  term  permit 
and  notify  the  holder  of  the  decision. 

3.  Review  and  update  the  term  permit 
provisions  to  ensure  that  the  new  permit 
contains  those  clauses  necessary  to 
comply  with  all  current  regulations  of 
the  Secretary  of  Agriculture  and  all 
present  Federal,  State,  county,  or 
municipal  laws,  ordinances,  or 
regulations  which  are  applicable  to  the 
area  covered  by  the  permit. 

41.23b    Project  Analysis. 

When  a  Forest  plan  is  amended  or 
revised  and  existing  recreation 
residence  use  is  no  longer  consistent 
with  Forest  plan  management  direction, 
conduct  a  site  speciHc  project  analysis 
to  implement  the  new  direction.  During 
this  project  analysis,  consider 
continuation  of  recreation  residence  use 
as  an  alternative  along  with  the 
proposed  alternative  public  use. 

1.  Public  Involvement.  During  the 
project  analysis  process,  encourage  and 
soUcit  information,  comments,  and 
involvement  from  permittees  and  other 
interested  parties.  Follow  Forest  Service 
public  involvement  procedures, 
including  those  associated  with  NEPA 
(FSM  1620.  FSH  1900.12,  and  FSH 
1909.15).  Facilitate  holder  involvement 
by  timing  review  periods  as  closely  as 
possible  to  the  recreation  residence 
season. 

2.  Analysis  Documentation.  The 
project  analysis  report  and  appropriate 
NEPA  compliance  document  must 
contain  objective,  detailed  information 
regarding  existing  recreation  residence 
use  and  include  a  full  range  of 
alternatives  that  includes  consideration 
for  retention  of  some  or  all  of  the 
existing  recreation  residence  use. 

3.  Analysis  Factors  and 
Considerations,  a.  Site  use.  Examine  the 
relationship  of  the  existing  recreation 
residence  use  with  the  proposed  use  of 
the  site,  including  compatibility  and 
conflict.  Describe  any  current  or 
anticipated  conflicts  between  recreation 
residence  use  and  the  proposed  use. 
Describe  the  feasibility  of  other  sites  to 
meet  the  proposed  use  or  how  the 
proposed  use  could  be  provided  for  by 
modifying  recreation  residence  use  or  by 
modifying  the  proposed  use. 

Develop  a  full  range  of  alternatives 
that: 

(1)  If  possible,  show  ways  to  meet  the 
proposed  use  without  significant  conflict 
with  existing  recreation  residence  uses 
and  how  potential  conflicts  can  or 
cannot  be  mitigated. 


(2)  Examine  the  feasibility  of  common, 
shared,  or  multiple  use  that  includes 
recreation  residences.  Also  examine  the 
feasibility  of  adjusting  site  and  tract 
sizes,  configurations  and  boundaries,  or 
relocation  of  site  improvements  to  better 
accommodate  such  use. 

(3)  Examine  the  feasibility  of 
alternative  sites  for  recreation  residence 
use  and  for  the  proposed  use. 

(4]  Compare  the  benefits  and 
disadvantages  of  the  proposed  use  with 
the  benefits  and  disadvantages  of 
continued  recreation  residence  use. 
including  economic  considerations. 

(5)  Examine  the  feasibility  of  using 
land  exchanges  to  meet  recreation 
residence  and/or  the  proposed  use. 

b.  Other  Resource  Impacts.  Show  how 
recreation  residence  occupancy  is 
compatible  or  in  conflict  with  other 
National  Forest  System  resources. 
Consider  the  applicability  of  Section  106 
of  the  National  Historic  Preservation 
Act  and  other  Federal  and  State  laws 
which  may  have  an  effect  on  these 
resources. 

c.  Environmental  Impacts.  Discuss  the 
environmental  impacts  of  continued 
recreation  residence  use,  together  with 
the  impacts  of  any  improvements 
necessary  for  their  continued  use, 
compared  with  the  impacts  of  the 
proposed  use.  Examine  the  resource, 
economic,  and  social  impacts  of 
recreation  residence  removal,  the 
proposed  use  of  the  land,  and  any  new 
construction. 

4.  Decison  Issuance  and 
Documentation,  a.  If  the  project  analysis 
results  in  a  finding  that  continued 
recreation  residence  use  will  not  conflict 
with  the  proposed  use  or  that  the 
proposed  use  can  accommodate  some  or 
all  of  the  recreation  residence  use,  issue 
a  decision  to  issue  new  20-year  permits 
for  the  applicable  sites  following  permit 
expiration  and  at  the  same  time  amend 
the  forest  plan.  The  decision  document 
shall  summarize  the  conclusions 
regarding  recreation  residence  use  and 
provide  a  basis  for  the  issuance  of  new 
permits. 

b.  If  the  project  analysis  results  in  a 
flnding  that  recreation  residence  use  is 
not  compatible  with  the  proposed  use, 
issue  a  decision  that  the  recreation 
residence  sites  are  to  be  converted  to 
the  proposed  use  and  notify  the 
holder(s]. 

(1)  In  addition  to  other  requirements 
specifled  in  FSH  1909.15.  the  decision 
document  shall  include  the  following: 

(a)  The  estimated  time  of  conversion. 

(b)  The  reasons  the  recreation 
residence  use  is  not  compatible  with  the 
proposed  use. 

(c)  The  reasons  why  the  selected 
alternative  was  chosen  over  others. 


(d)  A  summary  of  alternatives  to  the 
conversion,  including  the  possibility  of 
combining  or  sharing  use  with 
recreation  residence  use;  adjusting  lots 
or  locations  of  improvements  to  better 
accommodate  common  or  shared  uses; 
and  alternatives  suggested  by  affected 
holders  and  other  interested  members  of 
the  public. 

(e)  The  reasons  any  conflict  between 
the  recreation  residences  and  the 
proposed  use  cannot  be  resolved. 

(f)  Cost  effectiveness  of  the  proposed 
use. 

5.  Decision  Notification,  a.  Provide 
holders  and  any  interested  parties  with 
copies  of  the  project  analysis,  NEPA 
documentation,  any  plan  amendment, 
and  decision  document  as  soon  as 
possible  after  the  decision  along  with 
notice  of  appeal  rights  under  36  CFR 
part  217  or  part  251. 

b.  When  sites  will  be  converted  to  the 
proposed  use  and  new  permits  will  not 
be  issued  upon  expiration  of  the  present 
permits,  provide: 

(1)  Ten  years  or  more  notice  that  the 
site  will  be  converted  to  the  proposed 
use.  Normally,  use  the  same  conversion 
date  for  all  affected  holders  in  a 
particular  group  or  tract. 

(2)  Notice  that  the  holder  should 
refrain  from  making  costly  repairs, 
improvements,  or  expenditures  except 
those  are  necessary  to  protect  public 
health  or  safety. 

6.  Project  Decision  Review.  Two  years 
prior  to  permit  expiration  (usually  the 
18th  permit  year).  Forest  Supervisors 
shall  review  all  project  decisions  that 
are  more  than  five  years  old  to 
determine  if  there  have  been  any 
changes  in  resource  conditions  that 
require  reconsideration  of  the  decision. 

For  all  reviews,  the  following  apply: 

a.  Reviews  shall  be  objective, 
comprehensive,  and  in  writing.  New 
information,  changed  resource 
conditions,  and  new  or  changed  land 
allocations  shall  be  reviewed  carefully 
to  determine  if  a  new  site  analysis  and/ 
or  additional  NEPA  compliance  is 
needed. 

b.  When  initiating  the  review,  notify 
affected  holders  and  interested  publics 
in  writing  and  provide  opportunity  for 
involvement  in  accordance  with  Forest 
Service  public  involvement  procedures.- 

c.  If  review  indicates  that  conditions 
have  not  changed,  implement  the 
decision. 

d.  If  review  indicates  that  conditions 
have  changed,  initiate  a  new  analysis 
including  NEPA  compliance  to 
determine  future  use  of  the  site. 

e.  Notify  affected  holders  and 
interested  publics  in  writing  of  review 
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findings,  including  notice  that  the  result 
of  the  review  is  not  appealable. 
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EXHIBIT  01.    SEC.    «1.23a   -   Pl-RMIT   LECJSION  PROCESS 
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41.23c    In-Lieu  Sites. 

Pursuant  to  FSM  2347.1,  paragraph  6. 
in-lieu  sites  may  be  offered  to  holders 
who  have  received  notice  that  their 
permits  are  being  terminated  for  reasons 
other  than  noncompliance  or  that  a  new 
permit  will  not  be  issued  following 
expiration  of  their  existing  permits 
because  the  site  is  needed  for  an 
alternative  public  use.  Identify  and  offer 
in-lieu  sites  in  accordance  with  FSM 
2347.1.  paragraph  6  and  FSM  2721.23f 
and  follow  these  procedures: 

1.  When  available,  offer  in-lieu  lots  to 
holders  at  the  time  that  notice  is  given 
that  the  site  will  be  converted  to  an 
alternative  public  use  and  a  new  permit 
will  not  be  issued.  Lots  which  come 
available  within  12  months  may  be 
offered  then. 

2.  Give  first  priority  to  identifying  and 
offering  in-lieu  lots  in  the  same  tract  or 
m  expansion  of  that  tract,  where 
feasible. 

3.  Allow  the  holders  90  days  from  the 
date  of  the  joint  inspection  of  the  in-lieu 
site  or  90  days  from  the  final  disposition 
of  any  appeals  of  the  decision  to  convert 
the  site  to  an  alternative  public  use, 
whichever  is  later,  to  accept  or  reject  the 
offer. 

4.  When  holders  accept  such  offers, 
issue  a  new  permit  and  reserve  the 
offered  lots.  Do  not  charge  a  fee  until  the 
holder  begins  construction  of 
improvements  on  the  lot.  The  lot 
reservation  will  expire  upon  holder's 
failure  to  occupy  the  in-lieu  lot  on  a 
mutually-agreed  upon  schedule. 

5.  Allow  holders  accepting  offers  to 
continue  use  of  their  current  lots  until 
the  expiration  date.  Inform  the  holders 
that  they  should  be  prepared  to  move  to 
the  in-lieu  lot  during  the  24  months  prior 
to  permit  expiration,  provided  the 
supplemental  review  of  the  decision  to 
convert  the  present  site  to  an  alternative 
public  use  has  been  completed. 

6.  The  opportunity  to  develop  an  in- 
lieu  lot,  if  accepted  by  the  previdus 
owner,  shall  be  extended  to  the  new 
owner,  if  eligible,  when  there  is  a 
change  in  ownership  of  authorized 
improvements. 

7.  Do  not  offer  in-lieu  lots  for 
termination  actions  stemming  from 
noncompliance  with  special  use  permit 
terms. 

FOREST  SERVICE  HANDBOOK  2709.11— 
SPECIAL  USES 

CHAPTER  50-TERMS  AND  CONDITIONS 

54    Special  Use  Authorizations 


54. 1    Term  Special  Use  Permit  for 
Recreation  Residences 

Use  Form  FS-2700-18  with  all 
required  clauses  as  set  forth  in  exhibit 
01. 


Exhibit  01,  Sec.  54.1— Term  Special 
Use  Permit 

FS-2700-18  (3/91) 

USDA— Forest  Service 

TERM  SPECIAL  USE  PERMIT 
For  Recreation  Residences 
Act  of  March  4, 1915,  As  Amended  (Ref.  FSM 
2710) 

Holder  No / 

Type  Site: ■ 

Authority: 


Auth.  TjT>e:  

Issue  Dale / / 

Expir.  Date / / 

Location  Sequence  No:  — 
Stat.  Ref.: 


Latitude / / 

Longitude / / 

LOS  Case: 


(I  lolder  Name) 


(Billing  Address  -1) 


(Billing  Address  -2) 


(City).  (State)  and  (Zip  Code) 
(hereafter  called  the  holder)  is  hereby 
authorized  to  use  National  Forest  lands,  for  a 
recreation  residence  for  personal  recreational 

use  on  the National  Forest 

subject  to  the  provisions  of  this  permit 

including  items through ,  on  page(8) 

through .  This  permit  covers 

acres. 

Described  as:  (1)  Lot of  the 


.  tract  (A  plat  of  which  is  on 


file  in  the  office  of  the  Forest  Supervisor] 
OR 

(2) (Legal  Description)  as 

shown  on  the  attached  map. 

The  following  improvements,  whether  on  or 
off  the  site,  are  authorized  in  addition  to  the 
residence  structure: 

This  use  shall  be  exerdsed  at  least  15  days 
each  year,  unless  otherwise  authorized  in 
writing.  It  shall  not  be  used  as  a  full-time 
residence  to  the  exclusion  of  a  home 
elsewhere. 

This  Permit  is  Not  Transferable:  Purchasers 
.  of  Improvements  on  Sites  Authorized  by  This 
Permit  Must  Secure  a  New  Permit  From  the 
Forest  Service 


This  Permit  is  Accepted  Subject  to  all  of  its 
Terms  and  Conditions 

Accepted: 

Holder's  Name  and  Signature  and  Date 
Approved: 

Authorized  Officer's  Name  and  Signature. 
Title  and  Date 


Terms  and  Conditions 

I.  Authority  and  Use  and  Term 
Authorized 

A.  This  permit  is  issued  under  the 
authority  of  the  Act  of  March  4, 1915.  as 
amended  (16  U.S.C.  497),  and  title  36. 
Code  of  Federal  Regulations,  sections 
251.50-251.64.  Implementing  Forest 
Service  policies  are  found  in  the  Forest 
Service  Directives  System  (FSM  2720. 
2340;  FSH  2709.11.  chapter  10-50). 
Copies  of  the  applicable  regulations  and 
policies  will  be  made  available  to  the 
holder  at  no  charge  upon  request  made 
to  the  office  of  the  Forest  Supervisor. 

B.  The  authorized  officer  under  this 
permit  is  the  Forest  Supervisor,  or  a 
delegated  subordinate  officer. 

C.  This  permit  authorizes  only 
personal  recreation  use  of  a 
noncommercial  nature  by  the  holder, 
members  of  the  holder's  immediate 
family,  and  guests.  Use  of  the  permitted 
improvements  as  a  principal  place  of 
residence  is  prohibited  and  shall  be 
grounds  for  termination  of  this  permit. 

D.  Unless  specifically  provided  as  an 
added  provision  to  this  permit,  this 
authorization  is  for  site  occupancy  and 
does  not  provide  for  the  furnishing  of 
structures,  road  maintenance,  water,  fire 
protection,  or  any  other  such  service  by 
a  Govenunent  agency,  utility 
association,  or  individual. 

E.  Expiration  at  End  ef  Term:  This 
authorization  will  expire  on 


//.  Operation  and  Maintenance 

A.  The  authorized  officer,  after 
consulting  with  the  holder,  will  prepare 
an  operation  and  maintenance  plan 
which  shall  be  deemed  a  part  of  this 
permit.  The  plan  will  be  reviewed 
annually  and  updated  as  deemed 
necessary  by  the  authorized  officer  and 
will  cover  requirements  for  at  least  the 
following  subjects: 

1.  Maintenance  of  vegetation,  tree 
planting,  and  removal  of  dangerous 
trees  and  other  unsafe  conditions. 

2.  Maintenance  of  the  facilities. 

3.  Size,  placement  and  descriptions  of 
signs. 

4.  Removal  of  garbage  or  trash. 

5.  Fire  protection. 

6.  Identification  of  the  person 
responsible  for  implementing  the 
provisions  of  the  plan,  if  other  than  the 
holder,  and  a  list  of  names,  addresses, 
and  phone  numbers  of  persons  to 
contact  in  the  event  of  an  emergency. 
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///.  Improvements 

A.  Nothing  in  this  permit  shall  be 
construed  to  imply  permission  to  build 
or  maintain  any  improvement  not 
specifically  named  on  the  face  of  this 
permit  or  approved  in  writing  by  the 
authorized  officer  in  the  operation  and 
maintenance  plan.  Improvements 
requiring  specific  approval  shall  include, 
but  are  not  limited  to:  Signs,  fences, 
name  plates,  mailboxes,  newspaper 
boxes,  boathouses,  docks,  pipelines, 
antennas,  and  storage  sheds. 

B.  All  plans  for  development,  layout, 
construction,  reconstruction  or 
alteration  of  improvements  on  the  site, 
as  well  as  revisions  of  such  plans,  must 
be  prepared  by  a  licensed  engineer, 
architect,  and/or  landscape  architect  (in 
those  states  in  which  such  licensing  is 
required)  or  other  qualified  individual 
acceptable  to  the  authorized  officer. 
Such  plans  must  be  approved  by  the 
authorized  officer  before  the 
commencement  of  any  work. 

IV.  Responsibjiities  of  Holder 

A.  The  holder,  in  exercising  the 
privileges  granted  by  this  permit,  shall 
comply  with  all  present  and  future 
regulations  of  the  Secretary  of 
Agriculture  and  all  present  and  future 
Federal,  State,  county,  and  municipal 
laws,  ordinances,  or  regulations  which 
are  applicable  to  the  area  or  operations 
covered  by  this  permit.  However,  the 
Forest  Service  assumes  no  responsibility 
for  enforcing  laws,  regulations, 
ordinances  and  the  like  which  are  under 
the  jurisdiction  of  ether  government 
bodies. 

B.  The  holder  shall  exercise  diligence 
in  preventing  damage  to  the  land  and 
property  of  the  United  States.  The 
holder  shall  abide  by  all  restrictions  on 
fires  which  may  be  in  effect  within  the 
forest  at  any  time  and  take  all 
reasonable  precautions  to  prevent  and 
suppress  forest  fires.  No  material  shall 
be  disposed  of  by  burning  in  open  fires 
during  a  dosed  fire  season  established 
by  law  or  regulation  without  written 
permission  from  the  authorized  officer. 

C.  The  holder  shall  protect  the  scenic 
and  esthetic  values  of  the  National 
Forest  System  lands  as  far  as  possible 
consistent  with  the  authorized  use, 
during  construction,  operation,  and 
maintenance  of  the  improvem.ents. 

D.  No  toil,  trees,  or  other  vegetation 
may  be  removed  from  the  National 
Forest  System  lands  without  prior 
permission  from  the  authorized  officer. 
Permission  shall  be  granted  specifically, 
or  in  the  context  of  the  operations  and 
maintenance  plan  for  the  permit. 

E.  The  holder  shall  maintain  the 
improvements  and  premises  to 


standards  of  repair,  orderliness, 
neatness,  sanitation,  and  safety 
acceptable  to  the  authorized  officer.  The 
holder  shall  fully  repair  and  bear  the 
expense  for  all  damage,  other  than 
ordinary  wear  and  tear,  to  National 
Forest  lands,  roads  and  trails  caused  by 
the  holder's  activities. 

F.  The  holder  assumes  all  risk  of  loss 
to  the  improvements  resulting  from  acts 
of  God  or  catastrophic  events,  including 
but  not  limited  to,  avalanches,  rising 
waters,  high  winds,  falling  limbs  or  trees 
and  other  hazardous  natural  events.  In 
the  event  the  improvements  authorized 
by  this  permit  are  destroyed  or 
substantially  damaged  by  acts  of  God  or 
catastrophic  events,  the  authorized 
officer  will  conduct  an  analysis  to 
determine  whether  the  improvements 
can  be  safely  occupied  in  the  future  and 
whether  rebuilding  should  be  allowed. 
The  analysis  will  be  provided  to  the 
holder  within  6  months  of  the  event. 

G.  The  holder  has  the  responsibility  of 
inspecting  the  site,  authorized  rights-of- 
way,  and  adjoining  areas  for  dangerous 
trees,  hanging  limbs,  and  other  evidence 
of  hazardous  conditions  which  could 
affect  the  improvements  and  or  pose  a 
risk  of  injury  to  individuals.  After 
securing  permission  from  the  authorized 
officer,  the  holder  shall  remove  such 
hazards. 

H.  In  case  of  change  of  permanent 
address  or  change  in  ownership  of  the 
recreation  residence,  the  holder  shall 
immediately  notify  the  authorized 
officer. 

V.  Liabilities 

A.  This  permit  is  subject  to  all  valid 
existing  rights  and  claims  outstanding  in 
third  parties.  The  United  States  is  not 
liable  to  the  holder  for  the  exercise  of 
any  such  right  or  claim. 

B.  The  holder  shall  hold  harmless  the 
United  States  from  any  liability  from 
damage  to  life  or  property  arising  from 
the  holder's  occupancy  or  use  of 
National  Forest  lands  under  this  permit. 

C.  The  holder  shall  be  liable  for  any 
damage  s'jffered  by  the  United  States 
resulting  from  or  related  to  use  of  this 
permit,  including  damages  to  National 
Forest  resources  and  costs  of  fire 
suppression.  Without  limiting  available 
civil  and  criminal  remedies  which  may 
be  available  to  the  United  States,  all 
timber  cut,  destroyed,  or  injured  without 
authorization  shall  be  paid  for  at 
stumpage  rates  which  apply  to  the 
unauthorized  cutting  of  timber  in  the 
state  wherein  the  timber  is  located. 

VI.  Fees 

A.  Fee  Requirement:  This  special  use 
authorization  shall  require  payment  in 
advance  of  an  annual  rental  fee. 


B.  Appraisals:  1.  Appraisals  to 
ascertain  the  fair  market  value  of  the 
site  will  be  conducted  by  the  Forest 
Service  at  least  every  20  years.  The  next 
appraisal  will  be  implemented  in 
(insert  year). 

2.  Appraisals  will  be  conducted  and 
reviewed  in  a  manner  consistent  with 
the  Uniform  Standards  of  Professional 
Apprais&l  Practice,  from  which  the 
appraisal  standards  have  been 
developed,  giving  accurate  and  careful 
considerabon  to  all  market  forces  and 
factors  which  tend  to  influence  the  value 
of  the  site. 

3.  If  dissatisfied  with  an  appraisal 
utilized  by  the  Forest  Service  in 
ascertaining  the  permit  fee,  the  holder 
may  employ  another  qualified  appraiser 
at  the  holder's  expense.  The  authorized 
officer  will  give  full  and  complete 
consideration  to  both  appraisals 
provided  the  holder's  appraisal  meets 
Forest  Service  standards.  If  the  two 
appraisals  disagree  in  value  by  more 
than  10  percent  the  two  appraisers  will 
be  asked  to  try  and  reconcile  or  reduce 
their  differences.  If  the  appraisers 
cannot  agree,  the  Authorized  Officer 
will  utilize  either  or  both  appraisals  to 
determine  the  fee.  When  requested  by 
the  holder,  a  third  appraisal  may  be 
obtained  with  the  cost  shared  equally  by 
the  holder  and  the  Forest  Service.  The 
third  appraisal  must  meet  the  same 
standards  of  the  first  and  second 
appraisals  and  may  or  may  not  be 
accepted  by  the  authorized  officer. 

C.  Fee  Determination:  1.  The  annual 
rental  fee  shall  be  determined  by 
appraisal  and  other  sound  business 
management  principles.  (38  CFR 
251.57(a))  The  fee  shall  be  5  percent  of 
the  appraised  fair  market  fee  simple 
value  of  the  site  for  recreation  residence 
use. 

Fees  will  be  predicated  on  an 
appraisal  of  the  site  as  a  base  value,  and 
that  value  will  be  adjusted  in  following 
years  by  utilizing  the  percent  of  change 
in  the  Implicit  Price  Deflator — Cross 
National  Product  (IPD-GNP)  index  as  of 
the  previous  June  30.  A  fee  from  a  prior 
year  will  be  adjusted  upward  or 
downward,  as  the  case  may  be,  by  the 
percentage  change  in  the  IPD-GNP, 
except  that  the  maximum  annual  fee 
adjustment  shall  be  10  percent  when  the 
IPD-GNP  index  exceeds  10  percent  in 
any  one  year  with  the  amount  in  excess 
of  10  percent  carried  forward  to  the  next 
succeeding  year  where  the  IPD-GNP 
index  is  less  than  10  percent.  The  base 
rate  from  which  the  fee  is  adjusted  will 
be  changed  with  each  new  appraisal  of 
the  site,  at  least  every  20  years. 

2.  If  the  holder  has  received 
notification  that  a  new  permit  will  not 
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be  issued  following  expiration  of  this 
permit,  the  annual  fee  in  the  tenth  year 
will  be  taken  as  the  base,  and  the  fee 
each  year  during  the  last  10-year  period 
will  be  one-tenth  of  the  base  multiplied 
by  the  number  of  years  then  remaining 
on  the  permit.  If  a  new  term  permit 
should  later  be  issued,  the  holder  shall 
pay  the  United  States  the  total  amount 
of  fees  foregone,  for  the  most  recent  10- 
year  period  in  which  the  permittee  has 
been  advised  that  a  new  permit  will  not 
be  issued.  This  amount  may  be  paid  in 
equal  annual  installments  over  a  10-year 
period  in  addition  to  those  fees  for 
existing  permits.  Such  amounts  owing 
will  rjn  with  the  property  and  will  be 
charged  to  any  subsequent  purchaser  of 
the  improvements. 

D.  Initial  Fee;  The  initial  fee  may  be 
based  on  an  approved  Forest  Service 
appraisal  existing  at  the  time  of  this 
permit,  with  the  present  day  value 
calculated  by  applying  the  IPD-GNP 
index  to  the  intervening  years. 

E.  Payment  Schedule:  Based  on  the 
criteria  stated  herein,  the  initial 

payment  is  set  at  $ per  year 

and  the  fee  is  due  and  payable  annually 

on (insert  date).  Paj-ments  will 

be  credited  on  the  date  received  by  the 
designated  collection  officer  or  deposit 
location.  If  the  due  date(s)  for  any  of  the 
above  payments  or  fee  calculation 
statements  fall  on  a  nonworkday,  the 
charges  shall  not  apply  until  the  close  of 
business  of  the  next  workday.  Any 
payments  not  received  within  30  days  of 
the  due  date  shall  be  delinquent 

F.  Interest  and  Penalties:  1.  A  fee 
cv,^ed  the  United  States  which  is 
delinquent  will  be  assessed  interest 
based  on  the  most  current  rate 
prescribed  by  the  United  States 
Department  of  Treasury  Financial 
Manual  (TFM-6-8020).  Interest  shall 
accrue  on  the  delinquent  fee  from  the 
date  the  fee  payment  was  due  and  shall 
remain  fixed  during  the  duration  of  the 
indebtedness. 

2.  In  addition  to  interest,  certain 
processing,  handling,  and  administrative 
costs  will  be  assessed  on  delinquent 
accounts  and  added  to  the  amounts  due. 

3.  A  penalty  of  6  percent  per  year 
shall  be  assessed  on  any  indebtedness 
owing  for  more  than  90  days.  This 
penalty  charge  will  not  be  calculated 
until  the  91st  day  of  delinquency,  but 
shall  accrue  from  the  date  that  the  debt 
became  delinquent. 

4.  When  a  delinquent  account  is 
partially  paid  or  made  in  installments, 
amounts  received  shall  be  applied  Hrst 
to  outstanding  penalty  and 
administrative  cost  charges,  second  to 
accrued  interest,  and  third  to 
outstanding  principal. 


G.  Nonpayment  Constitutes  Breach: 
Failure  of  the  holder  to  make  the  annual 
payment,  penalty,  interest,  or  any  other 
charges  when  due  shall  be  grounds  for 
termination  of  this  authorization. 
However,  no  permit  will  be  terminated 
for  nonpayment  of  any  monies  owed  the 
United  States  unless  payment  of  such 
monies  is  more  than  90  days  in  arrears. 

H.  Applicable  Law:  Delinquent  fees 
and  other  charges  shall  be  subject  to  all 
the  rights  and  remedies  afforded  the 
United  States  pursuant  to  federal  law 
and  implementing  regulations.  (31  U.S.C. 
3711  et  seq.]. 

VII.  Transfer.  Sale,  and  Rental 

A.  Nontransferability:  E.xcept  as 
provided  in  this  section,  this  permit  is 
not  transferable. 

B.  TransferabiUty  Upon  Death  of  the 
Holder:  1.  If  the  holder  of  this  permit  is  a 
married  couple  and  one  spouse  dies,  this 
permit  will  continue  in  force,  without 
amendment  or  revision,  in  the  name  of 
the  surviving  spouse. 

2.  If  the  holder  of  this  permit  is  an 
individual  who  dies  during  the  term  of 
this  permit  and  there  is  no  surviving 
spouse,  an  annual  renewable  permit  will 
be  issued,  upon  request,  to  the  executor 
cr  administrator  of  the  holder's  estate. 
Upon  settlement  of  the  estate,  a  new 
permit  incorporating  current  Forest 
Service  policies  and  procedures  will  be 
issued  for  the  remainder  of  the  deceased 
holder's  term  to  the  properly  designated 
heir(s)  as  shown  by  an  order  of  a  court, 
bill  of  sale,  or  other  evidence  to  be  the 
owner  of  the  improvements. 

C.  Divestiture  of  Ownership:  If  the 
holder  through  voluntary  sale,  transfer, 
enforcement  of  contract,  foreclosure,  or 
other  legal  proceeding  shall  cease  to  be 
the  owner  of  the  physical  improvements, 
this  permit  shall  be  terminated.  If  the 
person  to  whom  title  to  said 
improvements  is  transferred  is  deemed 
by  the  authorizing  officer  to  be  qualified 
as  a  holder,  then  such  person  to  whom 
title  has  been  transferred  will  be 
granted  a  new  permit.  Such  new  permit 
will  be  for  the  remainder  of  the  term  of 
the  original  holder. 

D.  Notice  of  Prospective  Purchasers: 
When  considering  a  voluntary  sale  of 
the  recreation  residence,  the  holder  shall 
provide  a  copy  of  this  special  use  permit 
to  the  prospective  purchaser  before 
finalizing  the  sale.  The  holder  cannot 
make  binding  representations  to  the 
purchasers  as  to  whether  the  Forest 
Service  will  reauthorize  the  occupancy. 

E.  Rental:  The  holder  may  rent  or 
sublet  the  use  of  improvement*  ofwered 
under  this  permit  only  with  the  express 
written  permission  of  the  au.horized 
officer.  In  the  event  of  an  authorized 
rental  or  sublet,  the  holder  shall 


continue  to  be  responsible  for 
compliance  with  all  conditions  of  this 
permit  by  persons  whom  such  premises 
may  be  sublet. 

VIII.  Termination 

A.  Termination  for  Cause:  This  permit 
may  be  terminated  for  cause  by  the 
authorized  officer  upon  breach  of  any  of 
the  terms  and  conditions  of  this  permit 
or  applicable  law.  Prior  to  such 
termination  for  cause,  the  holder  shall 
be  given  notice  and  provided  a 
reasonable  time — not  to  exceed  ninety 
(90)  days — within  which  to  correct  the 
breach. 

B.  Termination  in  the  PubHc  Interest 
During  the  Permit  Term:  1.  This  permit 
may  be  revoked  or  terminated  during  its 
term  at  the  discretion  of  the  authorized 
officer  for  reasons  in  the  public  interest. 
(36  CFR  251.60(b)).  In  the  event  of  such 
termination  in  the  public  interest,  the 
holder  shall  be  given  one  hundred  and 
eighty  (180)  days  prior  written  notice  to 
vacate  the  premises,  provided  that  the 
authorized  officer  may  prescribe  a  3ate 
for  a  shorter  period  in  which  to  vacate 
("prescribed  vacancy  date")  if  the  public 
interest  objective  reasonably  requires 
the  site  in  a  shorter  period  of  time. 

2.  The  Forest  Service  and  the  holder 
agree  that  in  the  event  of  a  termination 
in  the  public  interest,  the  holder  shall  be 
paid  damages.  Termination  in  the  public 
interest  and  payment  of  damages  is 
subject  to  the  availability  of  funds  or 
appropriations. 

a.  Damages  in  the  event  of  a  public 
interest  termination  shall  be  the  lesser 
amount  of  either  (1)  the  cost  of 
relocation  of  the  approved 
improvements  to  another  site  which  may 
be  authorized  for  residential  occupancy 
(but  not  including  the  costs  of  damages 
incidental  to  the  relocation  which  are 
caused  by  the  negligence  of  the  holder 
or  a  third  party),  or  (2)  the  replacement 
costs  of  the  approval  improvements  as 
of  the  date  of  termination.  Replacement 
cost  shall  be  determined  by  the  Forest 
Service  utilizing  standard  appraisal 
procedures  giving  full  consideration  to 
the  improvement's  condition,  remaining 
economic  life  and  location,  and  shall  be 
the  estimated  cost  to  construct,  at 
current  prices,  a  building  with  utility 
equivalent  to  the  building  being 
appraised  using  modem  materials  and 
current  standards,  design  and  layout  as 
of  the  date  of  termination.  If  termination 
in  the  public  interest  occurs  after  the 
holder  has  received  notification  that  a 
new  permit  will  not  be  issued  following 
expiration  of  the  current  permit,  then  the 
amount  of  damages  shall  be  adjusted  as 
of  the  date  of  termination  by  multiplying 
the  replacement  cost  by  a  fraction  which 
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has  as  the  numerator  the  number  of  full 
months  remaining  to  the  term  of  the 
permit  prior  to  termination  (measured 
from  the  date  of  the  notice  of 
termination)  and  as  the  denominator, 
the  total  number  of  months  in  the 
original  term  of  the  permit. 

b.  The  amount  of  the  damages 
determined  in  accordance  with 
paragraph  a.  above  shall  be  fixed  by 
mutual  agreement  between  the 
authorized  officer  and  the  holder  and 
shall  be  accepted  by  the  holder  in  full 
satisfaction  of  all  claims  against  the 
United  States  under  this  clause: 
Provided.  That  if  mutual  agreement  is 
not  reached,  the  authorized  officer  shall 
determine  the  amount  and  if  the  holder 
is  dissatisfied  with  the  amount  to  be 
paid  may  appeal  the  determination  in 
accordance  with  the  Appeal  Regulations 
(36  CFR  251.84)  and  the  amount  as 
determined  on  appeal  shall  be  final  and 
conclusive  on  the  parties  hereto: 
Provided  further,  That  upon  the 
payment  to  the  holder  of  the  amount 
fixed  by  the  authorized  officer,  the  right 
of  the  Forest  Service  to  remove  or 
require  the  removal  of  the  improvements 
shall  not  be  stayed  pending  final 
decision  on  appeal. 

IX.  Issuance  of  a  New  Permit 

A.  Decisions  to  issue  a  new  permit  or 
convert  the  sHe  to  an  alternative  public 
use  require  a  determination  of 
consistency  with  the  Forest  Land  and 
Resource  Management  Plan  (Forest 
plan) 

1.  Where  continued  use  is  consistent 
with  the  Forest  plan,  the  authorized 
officer  shall,  two  years  prior  to  permit 
expiration,  complete  the  appropriate 
environmental  documentation  necessary 
to  issue  a  new  permit  and  notify  the 
holder  of  the  decision. 

2.  If.  as  a  result  of  an  amendment  or 
revision  of  the  Forest  Plan,  the  site  is 
within  an  area  allocated  to  an 
alternative  public  use,  the  authorized 
officer  shall,  in  implementing  the  Forest 
plan,  conduct  a  project  analysis  to 
determine  the  range  and  intensity  of  the 
alternative  public  use. 

a.  If  the  project  analysis  results  in  a 
finding  that  the  use  of  the  site  for  a 
recreation  residence  may  continue,  the 
holder  shall  be  notified  in  vrnting,  and  a 
new  term  permit  shall  be  issued 


following  expiration  of  the  current 
permit. 

b.  If  the  project  analysis  results  in  a 
decision  that  the  site  shall  be  converted 
to  an  alternative  public  use.  the  holder 
shall  be  notified  in  writing  and  given  at 
least  10  years  continued  occupancy  The 
holder  shall  be  given  a  copy  of  the 
project  analysis,  environmental 
documentation,  and  decision  document. 

c.  A  decision  resulting  from  a  project 
analysis  shall  be  reviewed  two  years 
prior  to  permit  expiration,  except  when 
such  decision  is  made  within  5  years  of 
the  expiration  date  of  the  current  permit 
If  this  review  indicates  that  the 
conditions  resulting  in  the  decision  are 
unchanged,  then  the  decision  (either 
continuance  of  the  use  or  conversion  to 
another  use)  stands.  If  this  review 
indicates  that  conditions  have  changed, 
a  new  project  analysis  shall  be  made  to 
determine  the  proper  action. 

B.  In  issuing  a  new  permit,  the 
authorized  officer  may  include  terms, 
conditions,  and  special  stipulations  that 
reflect  new  requirements  imposed  by 
current  Federal  and  State  land  use 
plans,  laws,  regulations,  or  other 
management  decisions.  (36  CFR  251.64) 

C.  If  the  10-year  continued  occupancy 
given  a  holder  who  receives  notification 
that  a  new  permit  will  not  be  issued 
would  extend  beyond  the  expiration 
date  of  the  current  permit,  a  new  term 
permit  shall  be  issued  for  the  remaining 
portion  of  the  10-year  period. 

X.  Rights  and  Responsibilities  Upon 
Termination  or  Notification  That  a  New 
Permit  Will  Not  be  Issued  Following 
Expiration  of  This  Permit 

A.  Removal  of  Improvements  Upon 
Termination  or  Notification  That  A  New 
Permit  Will  Not  Be  Issued  Following 
Expiration  Of  This  Permit:  At  the  end  of 
the  term  of  occupancy  authorized  by  this 
permit,  or  upon  abandonment,  or 
termination  for  cause,  Act  of  God,  or 
catastrophic  event,  or  in  the  public 
interest,  the  holder  shall  remove  within 
a  reasonable  time  all  structures  and 
improvements  except  those  owned  by 
the  United  States,  and  shall  return  the 
site  to  a  condition  approved  by  the 
authorized  officer  unless  otherwise 
agreed  to  in  writing  or  in  this  permit.  If 
the  holder  fails  to  remove  all  such 
structures  or  improvements  within  a 


reasonable  period — not  to  exceed  one 
hundred  and  eighty  (180]  days  from  the 
date  of  authorization  of  occupancy  is 
ended — the  improvements  shall  become 
the  property  of  the  United  Slates,  but  in 
such  event,  the  holder  remains  obligated 
and  liable  for  the  cost  of  their  removal 
and  the  restoration  of  the  site. 
B.  In  case  of  termination  or 
notification  that  a  new  permit  will  not 
be  issued  following  expiration  of  this 
permit  except  if  termination  is  for 
cause,  the  authorized  officer  may  offer 
an  in-lieu  site  to  the  permit  holder  for 
building  or  relocation  of  improvements. 
Such  sites  will  be  nonconflicting 
locations  within  the  National  Forest 
containing  the  residence  being 
terminated  or  under  notification  that  a 
new  permit  will  not  be  issued  or  in 
adjacent  National  Forests.  Any  in-lieu 
site  offered  the  holder  must  be  accepted 
within  90  days  of  the  offer  or  within  90 
days  of  the  final  disposition  of  an  appeal 
on  the  termination  or  notification  that  a 
new  permit  will  not  be  issued  under  the 
Secretary  of  Agricultiu-e's  administrative 
appeal  regulations,  whichever  is  later,  or 
this  opportunity  will  terminate. 

XL  Miscellaneous  Provisions 

A.  This  permit  replaces  a  special  use 
permit  issued  to: 


(Holder  Name] 
On 


,19- 


(Date) 

B.  The  Forest  Service  reserves  the 
right  to  enter  upon  the  property  to 
inspect  for  compliance  with  the  terms  of 
this  permit.  Reports  on  inspection  for 
compliance  will  be  furnished  to  the 
holder. 

C.  Issuance  of  this  permit  shall  not  be 
construed  as  an  admission  by  the 
Government  as  to  the  title  to  any 
improvements.  The  Government 
disclaims  any  liability  for  the  issuance 
of  any  permit  in  the  event  of  disputed 
title. 

D.  If  there  is  a  conflict  between  the 
foregoing  standard  printed  clauses  and 
any  special  clauses  added  to  the  permit, 
the  standard  printed  clauses  shall 
control. 

[FR  Doc.  91-24032  Filed  10-9-91;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-53145;  FRL  3949-9J 

Premanufacture  Notices;  Monthly 
Status  Report  for  JULY  1991 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  sunmiary.  This  is  the  report  for 
JULY  1991. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE-G004 
at  the  address  below  between  8  a.m. 
and  noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal  hoUdays. 

addresses:  Written  comments, 
identified  with  the  document  control 
number  "(OPTS-53145)"  and  the  specific 
PMN  and  exemption  request  number 
should  be  sent  to:  Document  Processing 
Center  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  L^lOO, 
Washington,  DC  20460,  (202)  260-1532. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC 
20460  (202)  260-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  JULY;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  JULY;  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  JULY;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  JULY;  and  (e)  PMNs 
for  which  the  review  period  has  been 
suspended.  Therefore,  the  JULY  1991 
PMN  Status  Report  is  being  published. 
Dated:  Septen<l>er  24. 1991. 


Steven  Newburg-Rinn. 

Acting  Director,  Information  Management 

Division,  Office  of  Toxic  Substances. 

Premanufacture  Notice  MontUy  Status 
Report  for  JULY  1991. 

L  117  Premanufacture  notices  and  exemption 
requests  received  during  the  month: 


PMN  No. 


91-1175 
91-1179 
91-1183 
91-1187 
91-1191 
91-1195 
91-1199 
91-1203 
91-1207 
91-1211 
91-1215 
91-1220 
91-1224 
91-1228 
91-1232 
91-1236 
91-1240 
91-1244 
91-1248 
91-1252 
91-1256 
91-1280 
91-1264 
91-1268 
91-1272 
91-0175 

Y  91-0179 

Y  91-0183 

Y  91-0187 

Y  91-0191 


91-1176 
91-1180 
91-1184 
91-1188 
91-1192 
91-1196 
91-1200 
91-1204 
91-1208 
91-1212 
91-1216 
91-1221 
91-1225 
91-1229 
91-1233 
91-1237 
91-1241 
91-1245 
91-1249 
91-1253 
91-1257 
91-1281 
91-1265 
91-1269 
91-1273 
91-0176 
91-0180 
91-0184 
91-0188 


91-1177 
91-1181 
91-1185 
91-1189 
91-1193 
91-1197 
91-1201 
91-1205 
91-1209 
91-1213 
91-1218 
91-1222 
91-1228 
91-1230 
91-1234 
91-1238 
91-1242 
91-1246 
91-1250 
91-1254 
91-1258 
91-1262 
91-1266 
91-1270 
91-1274 
91-0177 
91-0181 
91-0185 
91-0189 


P  91-1178 
P  91-1182 
P  91-1186 
P  91-1190 
P  91-1194 
P  91-1198 
P  91-1202 
P  91-1208 
P  91-1210 
P  91-1214 
P  91-1219 
P  91-1223 
P  91-1227 
P  91-1231 
P  91-1235 
P  91-1239 
P  91-1243 
P  91-1247 
P  91-1251 
P  91-1255 
P  91-1259 
91-1283 
91-1267 
91-1271 
91-1275 
91-0178 
91-0182 
91-0186 
91-0190 


n.  329  Premanufacture  notices  received 
previously  and  still  luider  review  at  the  end  of 
the  month: 


PMN  No. 


UMI 


83-0237 

85-0619 

87-0105 

87-1872 

88-0831 

88-1272 

88-1753 

88-1811 

88-1982 

88-2000 

88-2196 

88-2229 

P  88-2518 

P  89-0091 

89-0386 

89-0589 

89-0775 

89-0959 

90-0002 

90-0159 

90-0249 

90-0263 

P  90-0550 

P  90-0608 

P  90-1318 

P  90-1322 

P  90-1511 

P  90-1530 


84-0660 
85-1184 
87-0323 
88-0217 
86-0998 
88-1273 
88-1761 
88-1937 
88-1984 
88-2001 
88-2212 
88-2230 
88-2529 
8&-0254 
89-0387 
89-0650 
89-0867 
89-0963 
90-0009 
90-0211 
90-0280 
90-0347 
90-0564 
90-0707 
90-1319 
90-1384 
90-1527 
90-1531 


84-0713 
86-1489 
87-0502 
88-0319 
88-0999 
88-1274 
88-1807 
88-1938 
88-1985 
88-2100 
88-2213 
88-2236 
89-0089 
89-0321 
89-0396 
89-0676 
89-0957 
89-1038 
90-0142 
90-0237 
90-0261 
90-0372 
90-0581 
90-1280 
90-1320 
90-1422 
90-1528 
90-1555 


85-0433 
86-1607 
87-1555 
8&-O320 
88-1271 
88-1682 
88-1809 
88-1980 
88-1999 
88-2169 
88-2228 
88-2484 
89-0090 
89-0385 
89-0538 
89-0721 
89-0958 
89-1058 
90-0158 
90-0248 
90-0262 
90-0441 
90-0603 
90-1311 
90-1321 
90-1464 
90-1529 
90-1556 


P 
P 
P 


P 
P 
P 


P  90-1564 
P  90-1720 
P  90-1730 
P  90-1893 
P  90-1984 
P  91-0051 
P  91-0107 
91-0111 
91-0173 
91-0177 
P  91-0181 
P  81-0222 
P  91-0232 
P  91-0244 
P  91-0248 
P  91-0328 
P  91-0391 
P  91-0465 
91-0469 
91-0487 
91-0614 
P  91-0532 
P  91-0584 
P  91-0627 
P  91-0688 
P  91-0763 
P  91-0818 
91-0853 
91-0905 
91-0934 
P  91-0939 
P  91-1000 
P  91-1012 
P  91-1016 
P  91-1020 
P  91-1024 
91-1028 
91-1032 
91-1036 
91-1040 
91-1044 
81-1048 
91-1052 
91-1056 
91-1060 
91-1064 
91-1068 
91-1072 
91-1077 
P  91-1116 
P  91-1123 
P  91-1127 
P  91-1141 
P  91-1161 
P  91-1173 


P 
P 
P 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


90-1592 
90-1722 
90-1745 
90-1937 
90-1985 
91-0074 
91-0108 
91-0112 
91-0174 
91-0178 
91-0182 
91-0228 
91-0233 
91-0245 
91-0252 
91-0337 
91-0442 
91-0466 
91-0470 
91-0490 
91-0521 
91-0541 
91-0600 
91-0659 
91-0689 
91-0774 
91-0826 
91-0899 
91-0912 
91-0935 
91-0940 
91-1009 
91-1013 
91-1017 
91-1021 
91-1025 
91-1029 
91-1033 
91-1037 
91-1041 
91-1045 
91-1049 
91-1053 
91-1057 
91-1061 
91-1065 
91-1069 
91-1073 
91-1086 
91-1117 
91-1124 
91-1128 
91-1143 
91-1162 


90-1624 
90-1723 
90-1797 
90-1965 
91-0004 
91-0101 
91-0109 
91-0113 
91-0175 
91-0179 
91-0183 
91-0230 
91-0242 
91-0246 
91-0253 
91-0358 
91-0451 
91-0467 
91-0471 
91-0501 
91-0525 
91-0548 
91-0602 
91-0665 
91-0701 
91-0775 
91-0827 
91-0902 
91-0914 
91-0936 
91-0941 
91-1010 
91-1014 
91-1018 
91-1022 
91-1026 
91-1030 
91-1034 
91-1038 
91-1042 
91-1046 
91-1050 
91-1054 
91-1058 
91-1062 
91-1066 
91-1070 
91-1074 
81-1101 
81-1118 
81-1125 
81-1129 
81-1153 
81-1163 


90-1687 
90-1728 
90-1840 
90-1973 
91-0043 
91-0102 
81-0110 
81-0118 
81-0176 
81-0180 
91-0184 
91-0231 
91-0243 
91-0247 
91-0288 
91-0363 
91-0464 
91-0468 
91-0472 
91-0503 
91-0527 
91-0572 
91-0619 
91-0666 
91-0732 
91-0809 
91-0831 
91-0903 
91-0915 
91-0937 
81-0968 
81-1011 
81-1015 
91-1019 
91-1023 
91-1027 
91-1031 
91-1035 
91-1039 
91-1043 
91-1047 
91-1051 
91-1055 
91-1059 
91-1063 
91-1067 
91-1071 
91-1075 
91-1102 
91-1122 
91-1126 
91-1131 
91-1154 
81-1164 


in.  127  Premanufacture  notices  and  exemption 
request  for  which  the  notice  review  period  has 
ended  during  the  month.  (Expiration  of  the 
notice  review  period  does  not  signify  that  the 
chemical  has  been  added  to  the  Inventorv). 


PMN  No. 


85-0619 
89-1010 
90-1844 
91-0508 
91-0641 
91-0668 
91-0757 
91-0762 
91-0787 
81-0771 
91-0777 
81-0782 


88-2231 
90-1358 
90-1845 
91-0509 
91-0642 
91-0681 
91-0758 
91-0764 
91-0768 
91-0772 
91-0779 
91-0783 


88-2237 
90-1413 
90-1846 
91-0581 
91-0643 
91-0698 
91-0759 
91-0765 
91-0769 
91-0773 
91-0780 
91-0784 


89-0225 
90-1809 
91-0403 
91-0625 
91-0644 
91-0718 
91-0761 
91-0766 
91-0770 
91-0776 
91-0781 
91-0785 
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91-0786 
91-0790 
91-0794 
91-0798 
91-0802 
91-0806 
91-0811 


91-0787 
91-0791 
91-0795 
91-0799 
91-0603 
91-0807 
91-0812 


91-0788 
91-0792 
91-0796 
91-0800 
91-0804 
91-0808 
91-0813 


91-0789 
91-0793 
91-0797 
91-0601 
91-0805 
91-0810 
91-0814 


91-0815 
91-0820 
91-0624 
91-0630 
91-0835 
91-0643 
91-0847 


91-0616 
91-0621 
91-0625 
91-0632 
91-0636 
91-0644 
91-0846 


91-0817 
91-0622 
91-0628 
91-0833 
91-0837 
91-0845 
91-0849 


91-0819 
91-0623 
91-0629 
91-0834 
91-0838 
91-0846 
91-0153 


Y  91-0156 

Y  91-0180 

Y  91-0164 

Y  91-0168 

Y  91-0172 


Y  91-0157 

Y  91-0161 

Y  91-0165 

Y  91-0169 

Y  91-0173 


Y  91-0158 

Y  91-0162 

Y  91-0166 

Y  91-0170 

Y  91-0174 


Y  91-0159 

Y  91-0163 

Y  91-0167 

Y  91-Oin 

Y  91-0175 


Y  91-0176  Y  91-0177  Y  91-0178 


IV.  84  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


PMNNo. 


P  80-0321 
P  83-0237 
P  63-0722 
P  84-0027 
P  86-0068 
P  86-0431 
P  87-0544 
P  87-0715 
P  87-1717 
P  87-1881 
P  87-1882 
P  88-0081 
P  88-0082 
P  88-0083 
P  88-0796 
P  88-1793 

P  88-2339 
P  89-0249 
P  89-0683 
P  89-0746 
P  89-0747 
P  89-0769 
P  89-0809 
P  89-1025 
P  89-1062 
P  89-1067 
P  90-0012 
P  80-0154 
P  90-0193 

P  9O-O2S0 
P  90-0281 
P  90-0321 
P  90-0354 
P  90-1058 
P  90-1383 
P  90-1409 
P  90-1414 
P  90-1475 
P  90-1577 
P  90-1594 
P  90-1831 

P  90-1856 
P  90-1871 
P  90-1874 
P  91-0011 
P  91-0125 
P  91-0148 
P  91-0149 
P  91-0203 
P  91-0210 
P  91-0237 
P  91-0306 
P  91-0321 
P  81-0326 
P  91-0353 
P  91-0379 
P  91-0397 
P  91-0448 
P  91-0449 
P  91-0473 
P  91-0491 
P  91-0497 
P  91-0529 
P  91-0550 
P  91-0588 
P  91-0589 


MenWy/Qeneric  Nam* 


Q  Polymer  of  an  a«<yl  acrylate.  an  alkyl  methaoylate,  and  a  saturated  cycTic  methacrylate. 

G  Substituted  pyridine _™_ ._. _____.._._.„..„ ...„...„ ___.. 

G  Alkyl  acrylate  copolymar 

G  PolycH  cartwrylate  ester 

G  SulJStituted  tnazine  isocyanurate _ „. 

G  Poty(etti6f  amide) „ 11..™™" 

Octanol  isopropane ... 


G  Caft)0)ryethytated  complex  tall  oH  pdyalkylene  polyamlr»«..„ 

G  C.I.  reactive  yellow  86 „....„_ „ 

G  Cydoaliphatic  amine 

G  Cydoaliphatic  anwne 

G  Dialkytester  o«  cydoalkyl  spiropetal 

G  Substituted  malonate _ 


G  bis(2.2,6.6-tetramettiytptperidnal)  ester  of  cyctoalkyi  spiroketal.. 

Lignosuifonic  a6d,  thettianolamine  salt 

G  Imidazolazo  dye  derivative 


G  Amine-sulfonate  salt _ .. ; 

G  Acrylic  solution  polymer „ „ _ 

6Xdipentylam.no)-3-rT)ethyl-2'-{phenylamino)-8piroCi80ben20(uran-1(3«>-9X9/^x«nthenK3^^ 

G  Acrylic  copolymer ........„...„..«...„..„„•_._._„.„. 

G  Acrylic  copolymer.. 


G  Resofcinol-formaldetiyde  resin . 
G  Modified  polyisoprene . 


G  Dodecanedioic  acid,  diisotridecyl  ester.... 

G  Potyett>er  amide 

G  Polypeptide 

G  Modified  acrylic  polymer. 


G  Modified  polyethyiene  copolymer „ „ 

G  Fatty  acids,  C„-unsaturated.  dimera.  polymers  tM\  a  diamine,  ■  dtcwboxyiic  acid,  ethylenectamirw  and  rnonw^tioxyic  idi 
ammonium  salts. 

Aqua  ammonia  26*Baume,  acrylic  resin _. 

Zirconium  (IV),  bis  (bis  2.2-propeoolato  methyl)butanolato,  cycMbit  2,2i)ropenoiatir»i»e«iyi)pentathlo  diphi^^ 

G  Acrylic  copolymer _ _ _ 

G  Modified  acrylic  polymer 

G  Acrylic  copolymers  and  salts  thereof,  styrene/acryttc  copolylmers  and  salts  thereof, 

G  Polyester  resin .. 

G  Silicone  acrylate 


DalBot 

Commenoement 


G  Tncyctoalkanol,  4-alky»-8-methylene 

G  Modified  acrylic  polyrrier „. 

G  Alkoxylated  aronwitic  amine . 


G  Sulfonated  polystyrene-formaklehyde  polymer _ 

G  Polymer  of  aryl  alkyl  epoxy  compound  wf»\  dibasic  fatty  add.  monobasic  ftitty  acid,  tritiiriiiniMiurr^  phantfinS  iiii 
aldehyde. 

G  Substituted  cartmxyllc  acid „ „„ „ „„......„_„.....___. „„._„,......„.„_........ 

G  Higher  alkyl  methacrylates  copolymer 

1-Penten-3-ol,  1-(2,6,-tnmethyl-1-cyclohexen-1-yt)->  ~ 

G  Urethane  acrylate 

G  Metal  salt  of  monoazo  dye 

G  Azo  dyestuff „ 

G  Azo  dyestuff 

G  Substituted  heteromonocycfic _.„...___........... 

G  Methacrylate  polyurethane ™..™.....™.„.„., 

G  Alkylamine  carboxtylate . 


G  Heterocycloc  sulfenylic  amln*...„... _..._„ ____„ 

G  Polyisophorone  substituted-hexametfiylene  substitutedi>oly... 

G  2-Hydroicyethy)celluk)se-2-cyanoethyl  ether 

G  Metal  alkyl  salicylate . 


Phosphoric  actd,  mixed  decyl.  ethyl,  and  octyl  ester,  potassium  salt.. 

G  Modified  acrylate  polymer,  ammonium  salt 

G  Per  halo  tiutyric  acid  ester ___„..„.„.___„_._ 

G  Per  halo  crotonic  acid  ester ....... ™..™.™__... 

G  Polyester  urethane.. 


l-Pentene-3-l,  i-(2,6,6-trlmethyl-1-cyctoh«ter»-1-y1-),  •oetat*., 

G  Poly(organolsiliane „ .„_ 

G  Orgarxjpolysiloxane . 


G  Reaction  product  of  substituted  anilines,  sodium  cartxxtate,  aniline,  and  sulfur. 

G  Salt  of  yeltow  sulfonated  naphthalene  azo  dye  for  ink^  printtng. 

G  Polymer  MDI  prepolymer . 


October  26. 1981. 
Aprtll,  1963. 
June*.  1991. 
May  10. 1964. 
July  12. 1969. 
Aprils.  1991. 
May  17, 1991. 
June  ^  1967. 
October  17. 1968. 
Jurw  10, 1991. 
June  10, 1991. 
May  20, 1991. 
May  19, 1991. 
May  30,  1991. 
May  28,  1991. 
November  28, 

1988 
June  15. 1991. 
May  20,  1969. 
May  17,  1991. 
October  4,  1969. 
October  4,  1989. 
June  26.  1990. 
October  2.  1991. 
June  28, 1991. 
Junel,  1991. 
May  28,  1991. 
Jariuary  9,  1990. 
June  21.  1991. 
June  6. 1991. 

May  17. 1990. 
May  17,  1991. 
May  6.  1991. 
Augusts,  1990. 
October  15,  1990. 
June  18. 1991. 
JurM20.  1991. 
June  7.  1991. 
October  11. 1990. 
July  10,  1991. 
June  6,  1991. 
May  24,  1991. 

June  20.  1991. 
May  24.  1991. 
Juty5,  1991. 
June  19.  1991. 
May  15.  1991. 
June  24, 1991. 
June  24, 1991. 
Juiyi,  1991. 
Junes.  1991. 
May  2,  1991. 
July  9  1991. 
March  19,  1991. 
Jur«e6.  1991. 
June  28,  1991.     • 
June  20,  1991. 


May  23,  1991. 
May  21, 1991. 
May  21. 1991. 
June  7, 1991. 
July  6. 1991. 
May  ^^  1991. 
JitfyS,  1991. 
June  19  1991. 
Jur)e25.  1991. 
I  Jurw  27,  1991. 


1991 
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IV.  84  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture— Contimjed 


PMNNo. 


P  91-0603 
P  91-0627 
P  91-0634 
P  91-0635 
91-0656 
91-0660 
91-0670 
91-0671 
91-0736 
87-0219 
88-0300 
9(WX)07 
90-0011 
90-0022 
90-0043 
90-0237 
91-0043 
91-0119 


P 
P 
P 
P 
P 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 


Uantity/Gerwhc  Name 


G  Blocked  pol^jraiharw  prapotymer 

Mo(£(ied  maleic  anhydhde/terpentire  resin 

G  Acryfate/potyalkoxy  alkonyl  ether  copolymer 

G  Acrylate/polyalkyloxy  alKenyt  ether  copolymer... 

G  SutMMtutad  aH(ane  anilide 

G  Substituted  heterocyde  benzoic  acid 

G  Ruoonated  co-tekxrwr 

G  Ruonnated  co-lelomer .. 


G  Copolymer  o<  aikaenoic  add  aNcyd  aster,  substituted  actylonitrite  and  aoytonUrila.  crosslinhed, 

G  Co-polyesler - - 

G  Alkyd  resin - ........................................................ 

G  Acrylic  polymer 

G  Partial  sodium  salt  of  an  acrySc  polymer. 

G  Modified  acrylic  polymer _ — 

G  Aqueous  acrylic  copolymer  and  its  salt ™.....™ — _.. ..... 

G  Unsaturated  polyester 

Q  Polymer  of  aromatic  diamine  with  benzopfienone  based  anhydride 

G  Polyurethane  polyd  solution « «.....« , 


Date  of 
CommancaiMnt 


June  18, 1091. 
June  22.  1901. 
June  12,  1991. 
June  13.  1991. 
June  14,  1991. 
June  18.  1991. 
June  17,  1901. 
June  17,  1991. 
July  1. 1991. 
May  1.  1991. 
May  30,  1991. 
June  25,  1991. 
May  8,  1990. 
January  20,  1990. 
October  12.  1990. 
June  20.  1991. 
July  9,  1991. 
June  5,  1991. 


V.  SlPremaiHifacture  notices  for  which  the 
Period  has  been  suspended. 

PMNNo. 


P  91-0600 
P  91-0775 
P  91-0818 
P  91-0840 


P  91-0667 
P  91-0790 
P  91-0826 
P  91-0841 


P  91-0763 
P  91-0809 
P  91-0827 
P  91-0642 


P  91-0774 
P  91-0817 
P  91-0838 
P  91-1122 


P  90-0280 
P  90-1720 


P  90-0281 
P  90-1721 


P  90-0262 
P  90-1722 


P  90-0263 
P  90-1723 


P  91-1123    P  91-1124    P  91-1125    P  91-1126 
P  91-1127  P  91-1128  P  91-1129 

[FR  Doc.  91-24497  Filed  10-0-91;  ft45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-53146;  FRL  3950-1] 

Premanufacture  Notices;  Monttily 
Status  Report  for  AUGUST  1991 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  Ust  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  pubUcation  of  the  last 
monthly  summary.  This  is  the  report  for 
AUGUST  1991. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE-G(X)4 
at  the  address  below  between  8  a.m. 
and  noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal  hohdays. 

ADDRESSES:  Written  comments, 
identified  with  the  document  control 
number  "(OPTS-53146)*'  and  the  specific 
PMN  and  exemption  request  number 
should  be  sent  to:  Document  Processing 
Center  (TS-790).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  rm.  L-lOO, 
Washington,  DC  20460,  (202)  260-1532. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545.  401  M  St.,  SW.,  Washington.  DC 
20460  (202)  280-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)).  will  identify:  (a)  PMNs 
received  during  AUGUST;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  AUGUST;  (c)  PMNs 
for  which  the  notice  review  period  has 
ended  during  AUGUST;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  AUGUST;  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the 
AUGUST  1991  PMN  Status  Report  is 
being  published. 


Dated:  September  24, 1991. 
Steven  Newbuig-Rinn, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

Premanufacture  Notice  Monthly  Status 
Report  for  AUGUST  1991. 

I.   115  Premanufacture  notices  and  exemption 
requests  received  during  the  month: 


PMN  No. 


91-1276 
91-1280 
91-1284 
91-1288 
91-1292 
91-1296 
91-1300 
91-1304 
91-1308 
91-1312 
91-1316 
91-1320 
91-1324 
91-1328 
91-1332 
91-1336 
91-1340 
91-1344 
91-1348 
91-1352 
91-1356 
91-1360 
91-1365 
91-1369 
91-0195 

Y  91-0199 

Y  91-0203 

Y  91-0207 

Y  91-0211 


91-1277 
91-1281 
91-1285 
91-1289 
91-1293 
91-1297 
91-1301 
91-1305 
91-1309 
91-1313 
91-1317 
91-1321 
91-1325 
91-1329 
91-1333 
91-1337 
91-1341 
91-1345 
91-1349 
91-1353 
91-1357 
91-1361 
91-1366 
91-0192 
91-0196 
91-0200 
91-0204 
91-0208 


91-1278 
91-1282 
91-1286 
91-1290 
91-1294 
91-1298 
91-1302 
91-1306 
91-1310 
91-1314 
91-1318 
91-1322 
91-1326 
91-1330 
91-1334 
91-1338 
91-1342 
91-1346 
91-1350 
91-1354 
91-1358 
91-1362 
91-1367 
91-0193 
91-0197 
91-0201 
91-0205 
91-0209 


91-1279 
91-1283 
91-1287 
91-1291 
91-1295 
91-1299 
91-1303 
91-1307 
91-1311 
91-1315 
91-1319 
91-1323 
91-1327 
91-1331 
91-1335 
91-1339 
91-1343 
91-1347 
91-1351 
91-1355 
91-1359 
91-1363 
91-1368 
91-0194 
91-0198 
91-0202 
91-0206 
91-0210 


Y  91-0212  Y  91-0213 


n.  350  Premanufacture  notices  received 
pre%'iously  and  still  under  review  at  the  end  of 
the  month: 


PMN  No. 


UMI 


83-0237 
85-0619 
87-0105 
87-1872 
88-0831 
88-1272 
88-1753 
88-1811 
88-1982 
88-2000 
88-2196 
88-2229 
88-2518 
89-0091 
89-0386 
89-0589 
89-0775 
89-0959 
90-0002 
90-0159 
90-0249 
90-0263 
90-0550 
90-0608 
90-1318 
90-1322 
90-1511 
90-1530 


84-0660 
85-1184 
87-0323 
88-0217 
88-0998 
88-1273 
88-1761 
88-1937 
68-1984 
88-2001 
88-2212 
88-2230 
88-2529 
89-0254 
89-0387 
89-0650 
89-0867 
89-0963 
90-0009 
90-0211 
90-0260 
90^347 
90-0564 
90-0707 
90-1319 
90-1384 
90-1527 
90-1531 


84-0713 
66-1489 
87-0502 
88-0319 
88-0999 
88-1274 
88-1807 
88-1938 
88-1985 
88-2100 
88-2213 
88-2236 
8»-0089 
89-0321 
89-0396 
89-0676 
89-0957 
89-1038 
90-0142 
90-0237 
90-0261 
90-0372 
90-0581 
90-1280 
90-1320 
90-1422 
90-1528 
90-1555 


85-0433 
88-1607 
87-1555 
88-0320 
88-1271 
88-1682 
88-1809 
88-1980 
88-1999 
88-2169 
88-2228 
88-2484 
89-0090 
89-0385 
89-0538 
89-0721 
69-0958 
89-1058 
90-0158 
90-0248 
90-0262 
90-0441 
90-0603 
90-1311 
90-1321 
90-1464 
90-1529 
90-1556 


P  90-1564 
P  90-1720 
P  90-1730 
P  90-1893 
P  90-1984 
P  91-0051 
91-0107 
91-0111 
91-0173 
91-0177 
91-0181 
P  91-0222 
P  91-0232 
P  91-0244 
P  91-0248 
91-0328 
91-0391 
91-0465 
91-0469 
P  91-0487 
P  91-0514 
P  91-0532 
91-0584 
91-0627 
91-0688 
P  91-0763 
P  91-0818 
P  91-0853 
91-0905 
91-0934 
91-0939 
91-1000 
91-1012 
P  91-1016 
P  91-1020 
P  91-1024 
91-1028 
91-1032 
91-1036 
91-1040 
91-1044 
P  91-1048 
P  91-1052 
P  91-1056 
P  91-1060 
P  91-1064 
P  91-1066 
P  91-1072 
P  91-1077 
P  91-1116 
91-1123 
91-1127 
91-1141 
91-1161 
91-1173 
91-1208 
91-1231 
91-1235 
91-1269 


P 
P 
P 
P 
P 


P 
P 
P 
P 


P 
P 
P 


P 
P 
P 
P 
P 


P 
P 
P 
P 
P 


P 
P 
P 
P 
P 
P 
P 
P 
P 


90-1592 

90-1722 

90-1745 

90-1937 

90-1985 

91-0074 

91-0108 

91-0112 

91-0174 

91-0178 

91-0182 

91-0228 

91-0233 

91-0245 

91-0252 

91-0337 

91-0442 

91-0466 

91-0470 

91-0490 

91-0521 

91-0541 

91-0600 

91-0659 

91-0689 

91-0774 

91-0828 

91-0899 

91-0912 

91-0935 

91-0940 

91-1009 

91-1013 

91-1017 

91-1021 

91-1025 

91-1029 

91-1033 

91-1037 

91-1041 

91-1045 

91-1049 

91-1053 

91-1057 

91-1061 

91-1065 

91-1069 

91-1073 

91-1086 

91-1117 

91-1124 

91-1128 

91-1143 

91-1162 

91-1190 

91-1209 

91-1232 

91-1239 

91-1270 


P  90-1624 
P  90-1723 
P  90-1797 
P  90-1965 
P  91-0004 
91-0101 
91-0109 
91-0113 
91-0175 
91-0179 
91-0183 
91-0230 
P  91-0242 
P  91-0246 
P  91-0253 
91-0358 
91-0451 
91-0467 
91-0471 
91-0501 
P  91-0525 
P  91-0548 
91-0602 
91-0665 
91-0701 
91-0775 
P  91-0827 
P  91-0902 
91-0914 
91-0938 
91-0941 
91-1010 
91-1014 
91-1018 
91-1022 
91-1026 
P  91-1030 
P  91-1034 
P  91-1038 
91-1042 
91-1046 
91-1050 
91-1054 
91-1058 
91-1062 
P  91-1066 
P  91-1070 
P  91-1074 
P  91-1101 
P  91-1118 
P  91-1125 
P  91-1129 
P  91-1153 
P  91-1163 
P  91-1191 
91-1210 
91-1233 
91-1240 
91-1271 


90-1687 

90-1728 

90-1840 

90-1973 

91-0043 

91-0102 

91-0110 

91-0118 

91-0176 

91-0180 

91-0184 

91-0231 

91-0243 

91-0247 

91-0288 

91-0363 

91-0464 

91-0468 

91-0472 

91-0503 

91-0527 

91-0572 

91-0619 

91-0666 

91-0732 

91-0809 

91-0831 

91-0903 

91-0915 

91-0937 

91-0968 

91-1011 

91-1015 

91-1019 

91-1023 

91-1027 

91-1031 

91-1035 

91-1039 

91-1043 

91-1047 

91-1051 

91-1055 

91-1059 

91-1063 

91-1067 

91-1071 

91-1075 

91-1102 

91-1122 

91-1126 

91-1131 

91-1154 

91-1164 

91-1206 

91-1229 

91-1234 

91-1243 

91-1272 


P  91-1273  P  91-1274 


in.  245  Premanufacture  notices  and  exemption 
request  for  which  the  notice  review  period  has 
ended  during  the  month.  (Expiration  of  the 
notice  review  period  does  not  signify  that  the 
chemical  has  been  added  to  the  Inventor*-). 


PMN  No. 


88-0466 
88-1611 
90-0249 
91-0123 
91-0188 
91-0667 
91-0778 


88-1473 
90-0160 
90-1472 
91-0124 
91-0202 
91-0689 
91-0839 


88-1807 
90-0237 
90-1473 
91-0186 
91-0568 
91-0700 
91-0640 


88-1809 
90-0248 
90-2000 
91-0187 
91-0598 
91-0760 
91-0841 
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P  91-0642 
P  91-0862 
P  91-0866 
P  91-0870 
P  91-0874 
P  91-0878 
P  91-0882 
91-0886 
91-0690 
91-0604 
91-0888 
91-0906 
P  91-0810 
P  91-0917 
91-0921 
91-0925 
91-0929 
91-0833 
91-0843 


P 
P 
P 
P 
P 


P 
P 
P 
P 
P 


91-0650 
91-0863 
91-0867 
91-0871 
91-0875 
91-0879 
81-0883 
01-0887 
81-0891 
91-0895 
81-0900 
91-0907 
91-0911 
91-0918 
91-0922 
91-0926 
81-0930 
91-0934 
91-0944 


91-0651 
91-0864 
91-0868 
91-0872 
91-6876 
91-0880 
91-0884 
91-0888 
91-0892 
91-0886 
91-0801 
91-0908 
91-0813 
91-0919 
91-0923 
91-0927 
91-0931 
91-0938 
91-0945 


P  91-0652 
P  91-0865 
91-0869 
91-0873 
91-0877 
91-0881 
91-0685 
P  91-0889 
P  91-0893 
91-0897 
91-0904 
91-0808 
91-0816 
91-0920 
P  81-0924 
P  91-0928 
P  91-0932 
P  91-0942 
P  91-0946 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


91-0847 
91-0951 
91-6955 
91-0959 
91-0963 
91-0969 
91-0973 
91-0877 
91-0982 
91-0986 
91-0990 
91-0894 
P  91-0996 
P  91-1003 
P  91-1008 
P  91-1019 
P  91-1023 
P  91-1027 
P  91-1031 


P  91-0846 
P  91-0952 
P  91-0956 
P  91-0960 
P  •91-0964 
P  91-0970 
91-0974 
91-0978 
91-0983 
91-0987 
91-0081 
91-0995 

91-1004 
91-1016 
91-1020 
P  91-1024 
P  91-1028 
P  91-1032 


n-004B 

91-0853 

81-0857 

91-0861 

91-0965 

91-0971 

91-0975 

91-0979 

91-0984 

91-0988 

91-0992 

91-0996 

91-1001 

P  81-1005 

P  91-1017 

P  81-1021 

P  91-1025 

P  91-1029 

P  01-1033 


P  91-0860 
P  91-0964 
P  91-0958 
P  91-0962 
P  91-0967 
P  91-0972 
P  91-0876 
P  81-0860 
P  91-0885 
P  91-0888 
P  91-0993 
P  91-0897 
P  91-1002 
P  91-1007 
P  91-1018 
P  81-1022 
P  91-1026 
P  91-1030 
P  91-1034 


P  81-1038 
P  91-1038 
91-1043 
81-1047 
91-1061 
91-1059 
91-1059 
91-1063 
91-1067 
91-1071 
91-1075 

Y  91-0179 

Y  91-0183 

Y  91-0167 

Y  91-0191 

Y  91-0195 

Y  81-0198 


p  n-ioae 

P  91-1040 
91-1044 
91-104J 
91-1052 
91-1056 
91-1060 
81-1064 
81-1068 
P  91-1072 
P  91-1076 

Y  81-oiao 

Y  91-0184 

Y  81-0168 

Y  91-0192 

Y  81-0186 


P  91-1037 
P  81-1041 
P  91-1045 
P  91-1049 
P  91-1053 
P  91-10S7 
P  91-1061 
P  91-1066 
P  91-1068 
P  91-1078 
P  91-1078 

Y  91-0181 

Y  91-018S 

Y  91-0188 

Y  91-0193 

Y  81-0197 


P  91-1038 
P  81-1042 
P  91-1046 
P  91-1050 
P  91-1054 
P  91-1068 
P  91-1062 
P  91-1006 
91-1070 
91-1074 
81-1079 
91-0182 
91-0186 
91-0190 
91-0194 
91-0198 


I  llV.  68  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


PMNNo. 


P  80-0072 
P  80-0090 


84-1079 
85-0838 
86-0172 
66-1614 
86-1610 
87-0502 
87-1653 
88-0030 


P  88-0217 
P  88-0471 
P  88-0836 
P  88-0896 
P  88-1753 
P  88-2345 
P  88-2349 
P  69-0396 
P  89-0631 
P  89-0632 
P  89-0893 
P  89-1135 
P  90-0526 
P  90-0639 
P  90-0679 

P  00-1308 
P  90-1755 
P  90-1823 
P  90-1824 
'  00-1825 
'  00-1868 
'  01-0115 
'  91-0118 
01-0156 
91-0310 
01-0312 
01-0394 
01-0484 
01-0489 
01-0556 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P  01-0563 

P  01-0564 
P  01-0595 
P  01-0623  I 
P  01-0632  j 
P  01-0630  I 
P  01-0640 
P  01-0667 
P  01-0658 
P  01-0661 
P  01-0672 
P  01-0680 


ldantlty/G«naric  N«m« 


G  Sail  ol  (emenediyl)b«  hy<Jroxypt«nytazo  t>enzen«3uHonic  acid.. 
G  Bim«thy(  aubslitutod  heWrowonocyctic  salt 


G  Alkylated  diphenyl  oxide 

(+)4-(2-memylbutyl)t)tpheoy1  4'-cart)oxy(ate 

Q  Azosubsmuted  aminonaptithol  salt 

G  Potyalkyiene  glycol  ester . 


Hexadecane  dimetftyiethanolamlna  (Smettrytothanolwnin*:  h  c1  ha)iad«CMW,1  .g-apoxy-- 

G  Dialkenylamide _ „ „_._ 

Q  Azoxy  b«s(substituted  p»wnyl)azo)bis(sutotitut*d  naphthalonesuifonic  acid,  nR 

G  Polyurethane __„„ 


Tetr8c^lofoet^yiene  (sdvant)... 

G  FKxxinated  alcohol 

G  2-Propanamine,  ^-hydroxy-.. 
Polyisocyanate  potymef.. 


G  Bis(substrtuied)cartxxTx>nocyclk:  8zo)-cart)omonocydicoi- 

G  Substituted  surtonated  ammo  hydroxy  naphthalerw 

G  Tnalkylene  glycol  ether „ „..„„.„._„_„ 

G  Sutfur  bodged  sutwtrtuted  phenols.... 

G  Poly(bi8ph«nol  A  carbonate). 


4-Pipendinamine,  /V-butyl-2,2,6,6-tetramethyl;  l.3-propanediamtne.A/.//-l.2-a«handlyl  b«-:  1,3,5*ia2if»aA4.6.*lchloro-. 

G  Toluthazole  compound 

Tncycto(5.2.i  02,6)decan»^.8(or  3.0  or  4,8>-diyldimethyl  dtacrylate.." '. '...~'~ !""""". !Z """ 

Q  Reaction  product  of  polyaikenyl  acid  anhydride  with  anwia 

G  Acrylic  copolymer,  sodium  salt 

G  Salts  of  acrylic-aromatic  polymers _ 


G  Dimetridazole.. 

G  Calcium  sodium  polyacrylata.. 


Date  of 


2,4-toluene  diisocyanate;  hydroxy  ethyl  acrylate;  furane,  letrahydro  3-methyl  polymer  with  tetrahydroturane . 
2,4-tohien«  diisocyanate;  hydroxy  ethyl  acrylate;  furane,  letrahydro  3-methyl  polymer  with  tetrahydroturane . 
2.4-toluene  diisocyanate;  hydroxy  ethyl  acrylate;  furane,  letrahydro  3^T»ethyl  polymer  with  tetrahydroturane. 

G  Complex  phenyl  aliphatic  ester _ 

G  Benzyl  ester  of  an  aliphatic  substituted  botanedkjie  acid  _.. 


G  Oligomerlc  silkac  sod  ester  compound  with  a  hydroxyalkytamina 

G  Cupate  (3.).(2-(((substanced)azo)phenylmethy()azo-4-sulfobenzoato(5-)),« 

Maleic  anhydride;  butoxyethoxyethanol;  1 ,5-peritanediol 

G  Acrylic  polymer ._™„ 

G  Substituted  perfluoroaikenyt  ammonium  salt _ 

G  Magnesium  oxide  substituted  oxide  cart>onate  hydrate . 

G  Epoxy  resm  ester  polymerized  with  acrylic  aod/acrylatea.. 
G  Oil  and  acrylic  modified  alkydresin,  ammonium  salt . 


1.3  diisocyanato  m6thylbenzene;i,5  diisocyanatomethyl  benzene:4.4'  diphenyl  methane  diisocyanatedipropylene  glycol;  potypropyl- 
ene  glycol;  hexanedioic  acid,  polymer  with  2,2-<JimethyH  ,3-propanediol 

Pentaerythntol  tetraisostearate  „, 

G  Styrene  acrylate  orximer  resin „.„____.__.. „ 

G  Amino  ester _ _ „ .__.._________ 

Ethoxylated  /V-hexylamina  compounda  wWi  boric  add  artd  taM  oil  fatty  acidt  IZH '. Z. Z_- 

G  Aryt  substituted  thkjram 


G  Neutralized  condensation  pdymar  of  aromatic  suHonic  add  and  uraa  Wazina-tormaldehydo  realn.. 
G  Substituted  aikyibenzene.. 
G  OrgarKipoiysiloxane . 


G  Substituted  alkenytheterocycSc  benzoic  add.. 

G  OrganopolysikDxane _„ 

G  Polyurethane 


August  20.  I960. 

I860. 
October  16.  1065. 
JM»y23, 1001 
Mays.  1001. 
January  18. 1989 
August  2.  1901. 
January  26,  1988 
July  12.  1081. 
NovambarO, 

1000. 
May  26.  1988. 
July  10.  1001. 
July  16,  1001. 
July  15. 1091. 
Fabruwy  14.  1090. 
August  Z  1091 
July  10,  1991. 
October  23,  1900. 
Auguat  25,  1060. 
June  23,  1901. 
May  30. 1001 
June  27,  1001. 
Julys.  1901. 
October  25.  1090. 
November  2. 

1000. 
Juna21.  1001. 
July  24, 1001. 
June  27. 1001. 
Juna27. 1001. 
June  27. 1001. 
June  13, 1001. 
July  22.1091. 
June  14.  1901. 
Jufw2S.  1901. 
July  24.  1901 
July  24.  1001. 
May  21.  1991. 
Juna21.  1991. 
June  27. 1991. 
Jiiy  13. 1991. 
July  6,  1991. 


Jiiyll.  1001. 
June  27, 1001. 
June  30,  1001. 
June  23.  1001. 
July  20.  1001. 
Juna25.  1901 
July  15, 1991. 
June  27, 1001 
July  23,  1901. 
July  20,  1001. 
June  20.  1801. 


1991 


UMI 
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IV.  68  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture— Continued 


PMNNo. 


kJentity/Generk:  Name 


Date  of 
Commenceflient 


P  01-0666 

P  01-0733 

P  01-0734 

P  01-0737 

P  01-0745 

P  01-0750 

P  01-0773 

01-0785 

01-0786 

01-0701 

01-0610 

87-0036 


Y  88-0262 

Y  01-0135 

Y  01-0148 

Y  01-0148 


G  Vinyl  heteromonocyde  polymer  with  mixed  alkenea. „ 

G  Copdymef  o«  acrylto  and  mettiacryttc  esters „ 

G  Eopotymer  o<  mettiacrytic  aod  modified  polyacrylate-.. 
1 .2-eis(dlphenytp«>ospNno)ettwne .. 
Q  Modified  acrylic  resin.. 


G  Functioral  vinyl  acetate  polymer.. 

G  Fatty  acJda,  polymer  with  polyols  and  aromatic  caitXMylic  acida.^ 

GOrganosiloxane... 

G  Organosiloxane ... 

G  ModMied  aliphatic  phoaphite  esters 

G  Polyester  isocyanate  prepotymer 

Urethane  polymer  of  linseed  oil  2-ethyl-2-<hydroxymethyl)-1-3-propanedk)l,  and  ben2ena,1.3-dtoocyanato  methyt-. 


G  Styrane  acryHc  copolymer _ _ 

G  Amine  reacted  polymer  of  aliphatic  isocyanates  with  polyester  polyol . 

G  Ac^y^ic^T^odified  soya  afkyd  polymer 

G  Styrene-acrylic  copofymer , 


June  24,  1001. 
July  14.  1001. 
July  14,  1001. 
July  22.  1901. 
July  19.  1991. 
July  11,  1991. 
July  10,  1991. 
July  29.  1991. 
July  29.  1991. 
July  17,  1991. 
July  26.  1991. 
December  0, 

1066 
July  21.  1001. 
July  11.  1991. 
June  24. 1991. 
June  17. 1901. 


V.  36  Premanufacture  notices  for  which  the 
Period  has  been  stupended. 

PMNNo. 


P  91-0598 
P  91-0855 


P  91-0700 
P  91-0856 


P  91-0853 
P  91-0857 


P  91-0854 
P  91-085a 


P  91-0859 
P  91-0902 
P  91-0914 
P  91-0939 
P  91-0968 


P  91-0860 
P  91-0903 
P  91-0915 
P  91-0940 
P  91-1000 


91-0861 
91-0905 
91-0935 
91-0941 

91-iooe 


91-0899 
91-0912 
91-0936 
91-0966 
91-1010 


P  91-1011    P  91-1012    P  91-1013    P  91-1014 
P  91-1015  P  91-1077  P  91-1236  P  91-1244 

[FR  Doc.  91-24405  Filed  10-9-91:  MS  am] 
Buima  CODE  asso-co-p 


Thursday 
October  10   1991 


Part  V 


Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107  and  171 

Hazardous  Materials  Transportation 
Registration  and  Fee  Assessment 
Program;  Proposed  Rule 


51294 


Federal  Register  /  Vol.  56.  No.  197  /  Thursday.  October  10.  1991  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 

Researcti  and  Special  Programs 
Administration 

49  CFR  Parts  107  and  171 
[Docket  No.  HM-208,  Notic*  No.  91-4] 
RIN  2137-AB43 

Hazardous  Materials  Transportation 
Registration  and  Fee  Assessment 
Program 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation  (DOT]. 

action:  Notice  of  Proposed  Rulemaking 

(NPRM). 

summary:  RSPA  proposes  to  establish  a 
national  registration  program  for  certain 
shippers  and  carriers  of  hazardous 
materials  and  certain  hazardous 
materials  package  manufacturers.  Each 
shipper,  carrier  or  package 
manufacturer,  whether  foreign  or 
domestic,  in  intrastate  or  interstate 
commerce,  which  engages  in  an  activity 
subject  to  the  registration  program 
would  be  required  to  annually  file  a 
registration  statement  with  RSPA.  RSPA 
also  proposes  to  assess  and  collect  from 
all  persons  who  are  required  to  be 
registered  an  annual  fee  of  not  less  than 
$250  nor  more  than  $5,000  for  purposes 
of  funding  a  nationwide  emergency 
response  training  and  planning  grant 
program.  Persons  subject  to  the 
registration  program  also  would  be 
assessed  an  additional  fee  to  cover  the 
cost  to  DOT  of  processing  each 
registration  statement  and  administering 
the  program. 

RSPA  proposes  an  initial  deadline  of 
May  31, 1992,  for  filing  the  registration 
statement  and  the  payment  of 
registration  and  processing  fees.  After 
June  30, 1992,  no  person  required  to  file 
a  registration  statement  would  be 
permitted  to  transport  or  cause  to  be 
transported  or  shipped  hazardous 
materials  or  manufacture  a  package  for 
use  in  hazardous  materials 
transportation,  unless  such  person  has 
on  file  a  registration  statement  obtained 
in  accordance  wiUi  the  requirements 
and  procedures  proposed  herein. 

The  intended  effect  of  this  proposed 
regulation  would  be  the  establishment  of 
a  national  registration  program  and  the 
collection  of  annual  fees  to  fund  the 
national  emergency  response  training 
and  planning  grant  program.  RSPA 
invites  interested  persons  to  comment 
on  the  proposed  policies  and  procedures 
to  implement  the  registration  program. 
DATES:  Comments.  Comments  must  be 
received  by  December  9, 1991. 


Public  Hearings.  Public  hearings  will 
be  held  on  (1)  October  21, 1991.  from 
9:30  a.m.  to  5  p.m.  in  Burlingame, 
California;  and  on  (2)  October  31, 1991. 
from  9:30  a.m.  to  5  p.m.  in  Des  Plaines. 
Illinois.  Hearings  may  close  earlier  than 
5  p.m.  upon  presentation  of  oral 
comments  from  all  persons  desiring  to 
comment. 

ADDRESSES:  Comments.  Address 
comments  to  Dockets  Unit  (DHM-30). 
Hazardous  Materials  Safety.  RSPA.  U.S. 
Department  of  Transportation. 
Washington.  DC  20590-0001.  Comments 
should  identify  the  docket  and  notice 
number  and  be  submitted,  when 
possible,  in  five  copies.  Persons  wishing 
to  receive  confirmation  of  receipt  of 
their  comments  should  include  a  self- 
addressed,  stamped  postcard.  The 
Dockets  Unit  is  located  in  room  8421  of 
the  Nassif  Building,  400  Seventh  Street 
SW..  Washington,  DC  20590-0001.  Office 
hours  are  8:30  a.m.  to  5  p.m..  Monday 
through  Friday,  except  on  public 
holidays  when  the  office  is  closed. 
Copies  of  the  "Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990"  (HMTUSA).  Public  Law  101-615. 
may  be  obtained  from  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC  20402-9371,  (202)  275- 
2091. 

Public  Hearings.  The  public  hearings 
will  be  held  in  the  following  locations: 
(1)  October  21, 1991. 9:30  a.m.  to  5  p.m.. 
Crown  Sterling  Suites.  150  Anza  Blvd., 
Burlingame.  CA  94010  (415)  342-4600;  (2) 
October  31. 1991.  9:30  a.m.  to  5  pjn.. 
FAA  Regional  Office  Building,  room 
166/170.  2300  E.  Devon  Avenue.  Des 
Plaines,  IL  60018. 

FOR  FURTHER  INFORMATION  COtfTACT: 
Joseph  S.  Nalevanko,  Office  of 
Hazardous  Materials  Planning  and 
Analysis.  (202)  36&-4109,  or  Beth  Romo, 
Office  of  Hazardous  Materials 
Standards.  (202)  366-4488.  Hazardous 
Materials  Safety,  400  Seventh  Street 
SW.,  Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION:  On 

November  16. 1990.  the  President  signed 
the  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (HMTUSA). 
Public  Law  101-615.  which  amended  the 
Hazardous  Materials  Transportation 
Act  (HMTA).  49  app.  U.S.C.  1801  etseq. 
The  revised  section  106  of  the  HMTA.  in 
part,  requires  certain  carriers  and 
shippers  engaged  in  the  transportation 
of  hazardous  materials  to  register  with 
the  Secretary  of  Transportation. 
Because  the  Secretary's  responsibility  in 
this  matter  has  been  delegated  to  R^A, 
all  references  in  this  Notice  are  to  RSPA. 
A  description  of  the  major  HMTA 
provisions  with  respect  to  the 


establishment  of  a  national  registration 
program  follows. 

L  Major  Registration  Provisions  of  the 
HMTA 

A.  Manadatory  Filings  of  Registration 
Statements 

Section  106(c)(1)  of  the  HMTA 
requires  that  each  person  who  carries 
out  one  or  more  of  the  following 
activities  must  file  a  registration 
statement  with  RSPA: 

(1)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce 
highway-route  controlled  quantities  of 
radioactive  materials; 

(2)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce 
more  than  25  kilograms  (55  pounds)  of 
Division  1.1. 1.2.  or  1.3  (Class  A  or  Class 
B  explosives)  materials  in  a  motor 
vehicle,  rail  car.  or  transport  container; 

(3)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce 
more  than  one  hter  (1.1  quart)  per 
package  of  a  hazardous  material  which 
has  been  designated  by  RSPA  as 
extremely  toxic  by  inhalation; 

(4)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce  a 
hazardous  material  in  a  bulk  package, 
container,  or  tank  if  the  package, 
container,  or  tank  has  a  capacity  equal 
to  or  greater  than  13.248  liters  (3.500 
gallons)  or  more  than  13.24  cubic  meters 
(466  cubic  feet);  or 

(5)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce  a 
shipment  of  2170  kilograms  (5.000 
pounds)  or  more  of  a  class  of  a 
hazardous  material  for  which  placarding 
of  a  vehicle,  rail  car,  or  freight  container 
is  required. 

Section  103  of  the  HMTA,  the  term 
'•person"  includes  an  individual,  firm, 
copartnership,  corporation,  company, 
association,  joint-stock  association, 
including  {my  trustee,  receiver,  assignee, 
or  similar  representative  thereof,  or 
government.  Indian  tribe,  or  agency  or 
instrumentality  of  any  government  or 
Indian  tribe  when  it  offers  hazardous 
materials  for  transportation  in 
conunerce  or  transports  hazardous 
materials  in  furtherance  of  a  commercial 
enterprise.  However,  sections  106(c)(14) 
and  (c)(15)  of  the  HMTA  exempt  from 
the  registration  requirement  agencies  of 
the  Federal  Government  agencies  of 
States,  agencies  of  political  subdivisions 
of  States,  employees  of  such  agencies 
with  respect  to  their  official  duties,  and 
employees  of  a  "hazmat  employer." 

B.  Discretionary  A  uthon'ty 

Under  section  106(c)(3)  of  the  HMTA,. 
RSPA  has  discretionary  authority  to 
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require  other  persons  to  register.  These 
include  persons  who  transport  or  cause 
to  be  transported  or  shipped  in 
commerce  hazardous  materials  and  who 
are  not  under  the  statutory  obligation  to 
register  as  described  above,  and  persons 
who  manufacture,  fabricate,  mark, 
maintain,  recondition,  repair  or  test 
packages  or  containers  which  are 
represented,  marked,  certified,  or  sold 
by  such  persons  for  use  in  the 
transportation  in  commerce  of 
hazardous  materials  designated  by 
RSPA. 

C.  Filing  Deadlines 

Under  section  106(c)(5)  of  the  HMTA. 
initial  registration  statements  must  be 
filed  with  RSPA  by  March  31. 1992. 
However,  this  section  also  allows  RSPA 
to  extend  that  deadline  to  September  30, 
1992.  Registration  statements  must  be 
renewed  periodically  in  accordance 
with  regulations  issued  by  RSPA,  but  no 
less  frequently  than  every  five  years  and 
no  more  fi^quently  than  annually. 

D.  Contents  of  Registration  Statement 

Under  section  106(c)(7).  the 
registration  statement,  at  a  minimum, 
must  include  the  following  information: 

(1)  The  registrant's  name  and 
principal  place  of  business; 

(2)  A  description  of  each  activity  the 
registrant  carries  out  for  which  filing  of 
a  registration  statement  is  required;  and 

(3)  The  State  or  States  in  which  such 
person  carries  out  each  such  activity. 

Under  section  106(c)(10).  this 
information,  and  any  other  information 
not  otherwise  protected  by  law  from 
public  disclosure,  shall  be  made 
available  by  RSPA  under  the  FOLA 
procedures  for  inspection  by  any  person 
for  a  reasonable  fee,  to  be  established 
by  RSPA. 

Under  section  106(c)(8),  a  person  who 
carries  out  more  than  one  activity  for 
which  filing  of  a  registration  statement 
is  required  needs  to  file  only  one 
registration  statement  in  order  to  be 
properly  registered  with  the  Department. 

E.  Fees  To  Be  Assessed  For  Funding 
National  Emergency  Response  Training 
and  Planning  Grant  Program 

Under  section  117A(h)(3)  of  the 
HMTA,  the  amount  of  the  annual  fee 
which  may  be  collected  from  a  person 
required  to  register  with  RSPA  may  not 
be  less  than  $250  and  may  not  exceed 
$5,000.  Within  the  range  of  $250  to 
$5,000,  section  117A(h)(2)  of  the  HMTA 
allows  RSPA  to  base  the  amount  of  the 
registration  fee  on  one  or  more  of  the 
following  factors: 

(1)  The  gross  revenues  from  the 
transportation  of  hazardous  materials; 


(2)  The  types  of  hazardous  materials 
transported  or  caused  to  be  transported; 

(3)  The  quantities  of  hazardous 
materials  transported  or  caused  to  be 
transported; 

(4)  The  number  of  shipments  of 
hazardous  materials; 

(5)  The  number  of  activities  which  a 
person  carries  out  for  which  a  filing  of  a 
registration  statement  is  required; 

(6)  The  threat  to  property,  persons, 
and  the  environment  from  an  accident 
or  incident  involving  the  hazardous 
materials  transported  or  caused  to  be 
transported; 

(7)  The  percentage  of  gross  revenues 
which  are  derived  from  the  transport  of 
hazardous  materials; 

(8)  The  amount  of  funds  which  are 
made  available  to  carry  out  the 
emergency  response  planning  and 
training  grant  program;  and 

(9)  Such  other  factors  as  RSPA 
considers  appropriate. 

F.  Fees  to  Be  Assessed  For  Processing 
the  Registration  Statement 

Under  section  106(c)(ll).  RSPA  may 
establish,  assess,  and  collect  fees  from 
persons  required  to  file  registration 
statements  to  cover  the  costs  of  the 
Department  of  Transportation  in 
processing  those  registration  statements. 

G.  Proof  of  Registration  and  Payment  of 
Fees 

Under  section  106(c)(12),  RSPA  may 
issue  regulations  requiring  persons  who 
are  subject  to  the  registration  program 
to  maintain  proof  of  the  filing  of  their 
registration  statements  and  the  payment 
of  fees  assessed  under  the  registration 
program. 

H.  Relationship  to  Permitting 
Requirement 

Section  106(d)  of  the  HMTA  also 
provides  that  a  motor  carrier  may 
transport  (or  cause  to  be  transported)  by 
motor  vehicle  in  commerce  certain 
hazardous  materials  only  if  the  motor 
carrier  holds  a  safety  permit  issued  by 
the  Secretary.  The  safety  permit 
requirement  applies  to  the 
transportation  $y  a  motor  carrier  of 
Division  1.1. 1.2.  or  1.3  (Class  A  or  B 
explosives)  materials,  liquefied  natural 
gas.  materials  designated  by  the 
Secretary  as  extremely  toxic  by 
inhalation,  or  highway  route-controlled 
quantities  of  radioactive  materials. 
Therefore,  some  of  the  motor  carriers 
who  would  be  required  to  register  with 
RSPA,  under  the  rule  being  proposed 
today,  may  also  be  required  to  obtain  a 
safety  permit.  The  Federal  Highway 
Administration  (FHWA)  has  been 
delegated  the  authority  to  implement  the 
safety  permitting  program. 


II.  Proposed  Registration  Procedures  and 
Policies 

RSPA  is  proposing  procedures  and 
policies  for  establishing  a  statutorily- 
required  registration  program — together 
with  two  major  alternatives  designed  to 
implement  the  fee  collection  process  in 
an  efficient,  effective  and  equitable 
manner. 

In  order  to  streamline  and  simplify  the 
registration  process  as  much  as  possible, 
and  to  encourage  public  participation  in 
the  development  of  effective  policies 
and  procedures,  comments  are 
requested  on  the  following  major 
features  of  the  proposed  registration 
requirements  and  fee  collection 
procedures. 

A.  Persons  Initially  To  Be  Included  in 
the  Registration  Program 

The  proposed  registration  and  fee 
collection  program  would  include  those 
persons  under  a  statutory  obligation  to 
file  a  registration  statement.  In  addition, 
under  RSPA's  exphcit  discretionary 
authority  under  section  106(c)(3)  of  the 
HMTA,  the  program  would  include  all 
persons  who  are  engaged  in  the 
manufacturing,  fabricating,  marking, 
retesting,  or  reconditioning  of  United 
Nations  (UN)  or  Department  of 
Transportation  (DOT)  specification  or 
DOT  exemption  packages,  except  small 
business  concerns,  as  described  in  13 
CFR  121.601,  that  manufacture, 
fabricate,  or  mark  only  boxes  or  bags,  or 
both.    ■ 

Persons  under  statutory  obligation  to 
file  registration  statements  include  those 
persons  whose  hazardous  materials 
transportation  activities  have  been 
determined  by  Congress  to  present  a 
heightened  risk  to  the  public  and  are  uf 
greater  concern  to  emergency  response 
personnel,  either  because  of  the  volume 
or  the  nature  of  the  hazardous  materials 
being  transported.  These  activities  apply 
to  all  modes  of  transportation  (i.e.. 
highway,  air,  water,  and  rail)  and 
include  the  transportation  of  highway 
route-controlled  quantities  of 
radioactive  materials,  explosives, 
hazardous  materials  extremely  toxic  by 
inhalation,  certain  bulk  shipments  of 
hazardous  materials  (e.g.,  shipments 
involving  cargo  tank  trucks  or  rail  tank 
cars  having  a  capacity  equal  to  or 
greater  than  13,248  hters  (3,500  gallons)), 
and  shipments  of  2170  kg  (5.000  pounds) 
or  more  of  a  class  of  hazardous  material 
for  which  placarding  of  a  vehicle,  rail 
car,  or  freight  container  is  required. 

However,  28  percent  of  all  hazardous 
materials  incidents  reported  to  RSPA 
between  1986  and  1990  were  attributable 
to  package  failures,  and  these  incidenls 
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have  contributed  to  the  workload  of 
emergency  response  personnel.  Thus. 
RSPA  proposes  to  require  the 
registration  of  all  persons  who  are 
engaged  in  the  manufacturing, 
fabricating,  marking,  retesting,  or 
reconditioning  of  UN  or  DOT 
specification  or  DOT  exemption 
packages,  except  for  small  business 
concerns,  as  described  in  13  CFR 
121.601,  that  manufacture,  fabricate,  or 
mark  only  boxes  or  bags,  or  both. 

In  accordance  with  section  105(a)(1) 
of  the  HMTA,  RSPA  proposes  to  require 
the  registration  of  all  the  above- 
described  entities  when  engaged  in 
intrastate,  interstate,  or  foreign 
commerce.  Comments  are  requested  on 
possible  broadening  of  the  registration 
program  to  include  additional  persons, 
possible  narrowing  of  the  program  to 
exclude  some  of  the  above-described 
persons,  find  the  criteria  which  should 
be  used  to  define  the  persons  who 
should  be  required  to  register. 

B.  Foreign  Shippers,  Carriers,  and 
Governments 

Foreign  carriers  and  shippers  are 
among  the  "persons"  who  may  transport 
or  cause  to  be  transported  or  shipped  in 
commerce  hazardous  materials  because 
commerce  means  "trade,  traffic 
commerce,  or  transportation  within  the 
jurisdiction  of  the  United  States 
between  a  place  in  a  State  and  any 
place  outside  of  such  State,  or  which 
affects  trade,  trafBc.  commerce,  or 
transportation  between  a  State  and  any 
place  outside  of  such  State"  (see  HMTA, 
Sec.  103,  Definitions).  It  is  important  to 
note  that  the  term  "person"  often 
includes  a  "government"  (see  HMTA, 
Sec.  103,  Definitions)  and  that  section 
106(c)(15)  exempts  from  registration 
only  Federal,  State  and  local 
governments  in  the  United  States.  To  the 
extent  that  such  foreign  persons  perform 
one  or  more  of  the  activities  described 
under  section  106(c)(1)  of  the  HMTA  in 
commerce  in  the  United  States,  they  are 
under  a  statutory  obligation  to  file  a 
registration  statement  with  RSPA  and  to 
pay  an  annual  fee.  Comments  are 
requested  on  the  extent  and  manner  in 
which  foreign  shippers,  carriers, 
packaging  manufacturers,  and 
governments  should  be  required  to 
comply  with  the  registration 
requirements  of  the  HMTA  in  the  most 
efficient  and  least  burdensome  manner 
possible. 

RSPA  is  proposing  to  require  that  a 
person  who  is  not  a  resident  of  the 
United  States  and  who  is  subject  to  the 
registration  requirements  of  the  HMTA 
must  designate  an  agent  for  service  of 
process  who  is  a  resident  of  the  United 
States.  The  designated  U.S.  agent  would 


thei>^e  required  to  file  the  registration 
statement  and  pay  the  fees  for  and  on 
behalf  of  the  non-U.S.  resident. 

The  provisions  of  this  proposed  rule 
could  affect  access  to  U.S.  maricets  by 
foreign  carriers,  shippers  and  other 
entities.  It  should  be  noted  that  the 
intention  of  this  proposal  is  to  require 
the  registration  and  payment  of 
appropriate  fees  by  affected  entities 
without  regard  to  their  location.  It  is 
anticipated  that  the  cost  to  foreign 
entities  in  comparison  to  U.S.  domestic 
entities  would  relate  primarily  to  the 
designation  of  a  resident  agent  and 
would  not  result  in  a  competitive 
advantage  for  U.S.  domestic  entities. 
Comments  on  the  possible  international 
trade  impacts  of  the  proposed 
requirements  are  welcomed. 

Although  the  HMTA  requires 
registration  and  collection)  of  fees  from 
certain  foreign  shippers  and  carriers  of 
hazardous  materials,  RSPA  is  concerned 
about  the  potential  effect  on.  or  possible 
reciprocal  treatment  of,  U.S.  businesses 
outside  the  United  States.  Comments  are 
invited  on  how  RSPA  should  deal  with 
this  potential  problem. 

C.  Relationship  Between  "Parent 
Company"  and  Subsidiary  Companies 

Section  106(c)(8)  of  the  HMTA  states 
that  a  person  who  carries  out  more  than 
one  activity  for  which  filing  of  a 
registration  statement  is  required  needs 
to  file  only  one  registration  statement 
with  respect  to  these  activities.  Because 
corporations  are  separate  "persons."  it 
is  proposed  that  U.S.  companies  under 
the  majority  stock  ownership  of  another 
company,  or  wholly-owned  or  controlled 
subsidiaries  of  another  company,  would 
be  required  to  file  registration 
statements  with,  and  to  pay  an  annual 
fee  to,  RSPA.  Thus,  where  there  is  a 
group  of  related  companies  all  engaged 
in  o^ering  or  transporting  in  commerce, 
or  manufacturing  packages  for  the 
transportation  of  hazardous  materials, 
each  corporation  in  this  group  would  be 
required  to  register  separately. 
Comments  are  requested  on  this 
approach  to  the  treatment  of  subsidiary 
companies. 

D.  Fee  Schedule 

As  previously  noted,  within  the  range 
of  $250  to  $5,000,  section  117A(h)(2)  of 
the  HMTA  gives  RSPA  the  discretion  to 
base  the  amount  of  the  annual  fee  on  a 
wide  variety  of  factors.  In  developing 
these  proposals,  RSPA  has  considered 
numerous  factors  for  assessing  a  fair 
and  equitable  registration  fee.  These 
factors  are  those  enumerated  in  section 
117A(h)  of  the  HMTA  and  include,  for 
example,  such  considerations  as  a 
person's  annual  gross  revenue,  or  the 


percentage  of  gross  revenue,  derived 
from  the  transportation  of  hazardous 
materials:  and  annual  quantity  and 
types  of  the  hazardous  materials 
transported  or  caused  to  be  transported: 
and  the  annual  number  of  shipments  of 
hazardous  materials. 

RSPA  believes  that  basing  the 
registration  fee  on  one  or  more  of  these 
factors  would  entail  an  enormous 
recordkeeping  and  accounting  burden 
both  on  the  industry  and  on  the 
Government.  For  example,  basing  the 
annual  registration  fee  on  a  person's 
annual  gross  revenue,  or  on  the 
percentage  of  gross  revenue,  derived 
from  the  transportation  of  hazardous 
materials  could  require  significant 
changes  in  the  way  paperworic  tracking 
and  accounting  procedures  are  handled 
by  a  company.  Further,  this  information 
would  be  subject  to  verification  by 
Federal,  State  and  local  enforcement 
personnel  in  order  to  ensure  that  a 
person's  annual  fee  was  in  fact 
appropriate  and  commensurate  with  the 
annual  gross  revenue,  or  with  the 
percentage  of  gross  revenue,  derived 
from  the  company's  transportation  of 
hazardous  materials, 

RSPA  also  considered  basing  the 
amount  of  the  fee  on  the  risk  to 
property,  persons,  and  the  environment 
from  an  accident  or  incident  involving 
the  hazardous  materials  transported  or 
caused  to  be  transported.  RSPA  believes 
that  this  approach  to  the  assessment  of 
registration  fees  would  result  in  an  even 
more  complicated  and  administratively 
burdensome  system  than  one  based  on 
the  annual  gross  revenue  derived  from  a 
company's  transportation  of  hazardous 
materials.  This  is  because  the  risk  or  the 
threat  to  property,  persons,  and  the 
environment  from  an  accident  or 
incident  is  in  part  a  function  of  the 
quantity  and  type  of  hazardous 
materials  being  transported  and  the 
annual  number  of  shipments  that  are 
made.  Fairly  detailed  information  on 
these  matters  would  have  to  be 
provided  to  RSPA  before  the  threat  or 
risk  from  a  person's  activities  could  be 
determined. 

The  different  "types  of  hazardous 
materials  transported  or  caused  to  be 
transported" — e.g.,  highway  route- 
controlled  quantities  of  radioactive 
materials,  hazardous  materials 
extremely  toxic  by  inhalation — do  not  in 
themselves  provide  an  adequate  basis 
on  which  to  determine  the  amount  of  the 
registration  fee.  Additional  factors 
would  have  to  be  introduced  to  more 
fully  differentiate  between  the  various 
types  of  activity.  These  additional 
factors  might  include:  The  risk 
associated  with  various  activities;  or  the 
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quantltiefl  and  number  of  shipmenU 
involved  with  auch  activitiea.  But,  as 
discussed  above,  basing  the  registration 
fee  on  these  additional  factors  would 
entail  significant  recordkeeping  and 
accounting  burdena  on  both  Induatry 
and  government. 

Given  the  fairly  narrow,  permissible 
range  of  the  fee  schedule  (i.e.,  a 
minimum  fee  of  $250  and  a  maximiun  fee 
of  $6,000  to  be  assessed  against  each 
person  subject  to  the  registration 
program),  RSPA  believes  that  the  fee 
schedule  should  be  as  simple  and  as 
straightforward  as  possible.  It  should  be 
easily  understood  by  the  regulated 
parties.  It  should  be  easily  administered 
and  enforceable.  Although  the 
registration  statement  and  fee  schedule 
are  excepted  from  the  Paperwork 
Reduction  Act  by  49  App.  U.S.C. 
1805(c)(13).  that  statement  and  schedule 
should  minimize  paperwork  burdens 
and  any  unintended  competitive  impacts 
or  undersirable  mariiet  entry  constraints 
on  domestic  and  international 
commerce.  The  fee  schedule  also  should 
balance  equity  considerations  against 
the  regulatory  virtue  of  simplicity  and 
the  need  to  be  as  inclusive  aa  posaible. 
For  example,  imposing  different  fee 
schedules  for  shippers  and  carriers  ia 
administratively  more  complex  and 
burdensome  than  imposing  one  fee 
schedule  for  both  shippers  and  carriers. 
However,  the  advantages  of  a  uniform 
fee  schedule  need  to  be  balanced 
against  the  equity  consideration  that 
small  or  comparatively  small  businesses 
should  be  aaaessed  lower  fees  than  large 
hazardous  materials  business 
operations.  Finally,  to  the  maximum 
extent  posaible,  the  fee  to  be  aasesaed 
should  not  be  subject  to  wide 
fluctuations  from  one  registration  period 
to  the  next 

A  principal  concern  in  trying  to  strike 
a  balance  between  equity  and  efficiency 
considerations,  and  in  trying  to  make 
the  registration  process  aa  dear  and  aa 
administratively  simple  aa  posaible,  is  to 
link  the  regiatration  fee  to  information 
which  is  readily  available  to  potential 
registrants  and  can  be  verified  by 
inspection  and  enforcement  personnel, 
and  which  bears  some  relationship  to 
the  scope  and  magnitude  of  a  person's 
involvement  in  hazardous  materials 
transportation  activities. 

On  the  baaia  of  theae  conaiderationa. 
RSPA  ia  proposing  two  major  alternative 
fee  schedules.  Alternative  (1)  provides 
for  a  graduated  fee  schedule  under 
which  all  persons  (except  foreign 
entities)  required  to  file  a  regiatration 
statement  with  RSPA  would  have  the 
choice  of  deciding  whether  to  file  the 
registration  statement  either  (Option  A) 


on  the  basis  of  the  person's  annual  net 
income:  or  (Option  B)  on  the  basis  of  the 
number  of  activities  which  the  peraon 
carries  out  and  for  which  filing  a 
registration  statement  Is  required. 
Alternative  (2)  provides  for  a  flat  fee 
schedule  under  which  each  person 
aubject  to  the  registration  program 
would  pay  the  same  fee. 

Alternative  1.  Option  A.  Under  Option 
A.  the  fee  schedule  (except  for  foreign 
shippers,  carriers,  and  packaging 
manufacturers)  would  be  based  on  a 
person's  annual  net  income.  Although 
the  amounts  could  increase  or  decrease 
in  a  ftnal  regulation,  the  fee  schedule 
(including  the  proceaaing  fee  of  $50) 
would  be  aimilar  to  the  following: 


Person's  wiual  net  InoofM 


Less  man  S5OC.0OO 

$500,000— «1 .000,000 

si  ,000,001  — <2.600.000- 

$2,500,001  -4S.000.000.. 
$S.O0aooi  or  more 


R«9ulr9d  annual 
ragwtraton  and 
procaaairtg  !•• 


S300 
550 

1,050 
2,560 

6.050 


Thua.  if  the  annual  net  income  of  a 
peraona  waa  $500,000  or  more,  but  less 
than  $1,000,001  and  that  person  ia 
subject  to  the  registration  requirement 
that  person  would  be  required  to  pay  a 
fee  of  $500  for  the  regiatration  year  in 
queation  and  a  $50  proceaaing  fee. 

It  should  be  noted  that  even  if.  for 
example,  the  annual  net  income  ia 
negative,  that  person  would  atill  be 
required  to  file  a  regiatration  atatement 
with  RSPA.  For  newly-formed 
companies,  the  annual  registration  fee 
would  be  based  on  the  number  of 
activities  carried  out.  All  foreign  persons 
who  are  required  to  be  registered  with 
RSPA  would  be  required  to  pay  an 
annual  fee  based  on  the  number  of 
activities  they  undertake  that  are 
subject  to  the  registration  requirement 
The  many  problems  associated  with 
determining  equivalent  annual  net 
income  or  even  groaa  revenue  concepta 
for  foreign  shippers,  carriers,  and 
package  manufacturers  subject  to  the 
regiatration  requirement  would  aeem  to 
preclude  assessing  a  registration  fee 
baaed  on  the  net  income  or  revenue  of 
these  entities. 

The  major  difference  between  thia 
option  and  Option  B.  discussed  below,  is 
that  under  thia  option  a  person  would 
have  blanket  authority  to  engage  in  all 
of  the  activities  covered  by  the 
registration  requirement.  A  person  who 
registered  and  paid  the  appropriate 
income-based  fee  under  this  option 
would  be  authorized  to  transport  or  ship 
highway  route-controlled  quantities  of 
radioactive  materials,  materials 


extremely  toxic  by  inhalation.  25  kg  (55 
pounds)  of  Class  1  (Gass  A  or  Class  B 
explosives)  materials,  or  other 
authorized  activity  The  need  to  amend 
the  registration  statement  would  be 
limited  to  Instances  where  certain  basic 
information  concerning  the  registrant 
had  changed  during  the  registration 
year.  For  example,  except  for  a  change' 
in  the  registrant's  name  or  principal 
place  of  business,  all  amendments  to  the 
registration  statement  would  be  made 
annually  when  the  registration 
statement  would  be  renewed. 

Demonstrative  regulatory  language  for 
Option  A  is  reflected  in  {  107.612(a)(1) 
of  Alternative  1  in  the  proposed 
regulatory  language. 

Alternative  1,  Option  B.  Under  Option 
B,  a  person's  annual  registration  fee 
would  be  determined  by  the  number  of 
hazardous  materiala  tranaportation 
activities  that  the  registrant  intends  to 
engage  in,  or  actually  engages  in.  during 
the  registration  period  As  discuaaed  in 
thia  propoaal,  there  would  be  aix 
activitiea  which  would  require  the  filing 
of  a  registration  statement  with  RSPA.  If 
the  number  of  these  activities  were  the 
basis  for  the  registration  fee,  a  person 
engaging  in  one  of  the  activities  (e.g.. 
transporting  or  causing  to  be 
transported  or  shipped  in  commerce 
highway-route  conUxilled  quantities  of 
radioactive  materials)  could  be  aaaeased 
$250— the  minimum  amount  allowable 
under  the  HMTA.  A  person  engaging  in 
two  activities  (e.g.,  transporting  more 
than  25  kg  (55  pounds)  of  a  Class  1 
(Class  A  or  Class  B  explosives)  material 
and  transporting  a  material  extremely 
toxic  by  inhalation)  would  be  aaaeaaed 
an  additional  amount,  which  may  or 
may  not  be  $250;  a  person  engaging  in 
all  aix  activitiea  aubject  to  the 
registration  program  would  be  assessed 
the  highest  fee.  a  fee  not  to  exceed 
$5,000  per  registration  year.  Under  this 
option,  although  the  amounts  could 
increase  or  decrease  in  the  tinal  rule,  the 
fee  schedule  (which  includes  the 
processing  fee  of  $50)  would  be  aimilar 
to  the  following: 


Number  of  ActMttM  wiQiQsd 

Raqutrad  annual 
ra^afrsSori  aiNl 
prooaaatng  taa 

Ona 

Two..- —    ...          

Ttwaa — -— 

Four 

Ftva 

ax _ 

$300 
560 

1.060 
2.060 
4,060 
5.060 

A  Certificate  of  Registration  issued  by 
RSPA  would  authorize  the  registrant  to 
engage  in  only  those  specific  activities 
for  which  application  for  registration 
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was  initially  made.  However,  if  at  any 
time  during  the  registration  year  a 
person  intended  to  engage  in  one  or 
more  of  the  activities  not  covered  by  the 
initial  registration  statement,  the  person 
would  be  required  to  apply  to  RSPA  to 
amend  the  initial  registration  statement. 
The  additional  fee  associated  with  an 
amendment  to  an  initial  registration 
statement  would  be  the  net  difference 
between  the  initial  fee  paid  to  RSPA  and 
the  fee  associated  with  the  new  number 
of  specific  activities  for  which  a  person 
wished  to  be  registered  with  RSPA,  plus 
a  registration  statement  processing 
charge. 

For  example,  if  a  person  who  initially 
registered  with  RSPA  to  engage  in  the 
activity  of  transporting  one-hter  (1.1 
quart]  packages  of  materials  extremely 
toxic  by  inhalation  wanted  to  register 
with  RSPA,  at  some  point  later  in  the 
registration  year,  for  the  additional 
activity  of  transporting  a  bulk  package 
(capacity  of  3,500  or  more  gallons  or 
more  than  468  cubic  feet)  of  hazardous 
materials,  that  person  would  be  required 
to  amend  the  original  registration 
statement  and  pay  a  fee  of  $250  (the  net 
difference  between  the  original 
registration  fee  of  $250  for  one  activity 
and  the  registration  fee  of  $500  for  two 
activities],  plus  the  cost  (e.g.,  $50]  to 
RSPA  of  processing  the  amendment.  It 
should  be  noted  that  RSPA  believes  that 
many  persons  subject  to  the  registration 
program  would  be  required  to  initially 
register  for  at  least  two  activities.  For 
example,  persons  transporting  a 
hazardous  material  in  a  bulk  package 
having  a  capacity  of  3,500  or  more 
gallons  or  more  than  468  cubic  feet  will 
almost  certainly  be  engaged  in 
transporting  a  shipment  of  5.000  pounds 
or  more  of  a  class  of  hazardous 
materials  for  which  placarding  of  a 
vehicle,  rail  car,  or  freight  container  is 
required.  Thus,  Option  B  could  place  an 
economic  burden  on  any  small  business 
which  engages,  even  in  a  very  limited 
and  infrequent  manner,  in  more  than 
one  activity  subject  to  the  registration 
requirement.  Demonstrative  regulatory 
language  for  Option  B  is  reflected  in 
§  107.612(a](2]  of  Alternative  1  in  the 
proposed  regulatory  language. 

To  summarize,  under  Alternative  (1), 
RSPA  proposes  to  leave  to  each 
registrant  the  decision  whether  to  be 
registered  with  RSPA  either  under 
Option  A  or  under  Option  B  discussed 
above.  Under  this  alternative,  all 
persons  (except  foreign  entities  and 
newly-formed  companies]  required  to 
file  a  registration  statement  with  RSPA 
would  have  the  choice  of  filing  the 
registration  statement  either  on  the 
basis  of  the  person's  annual  net  income. 


or  on  the  basis  of  the  number  of 
activities  which  the  person  carries  out 
and  for  which  filing  of  a  registration 
statement  is  required.  If  the  person 
chose  to  pay  the  fee  based  on  the 
number  of  activities,  the  Certificate  of 
Registration  issued  by  RSPA  would 
specifically  authorize  only  those 
activities  for  which  a  fee  was  paid.  If  the 
person  chose  to  pay  based  on  the  annual 
net  income,  the  Certificate  would 
specifically  authorize  all  activities  for 
which  registration  is  required. 

Although  this  alternative  is  somewhat 
more  complicated  and  administratively 
more  burdensome,  RSPA  is  proposing  it 
in  the  interest  of  striking  a  balance 
between  equity  considerations  and 
minimizing  the  impact  on  small 
businesses.  Again,  for  the  reasons  noted 
above,  foreign  entities  and  newly 
formed  companies  would  be  required  to 
file  the  registration  statement  and  to  pay 
an  annual  fee  based  on  the  number  of 
activities  engaged  in.  Appendix  1  to  this 
Notice  demonstrates  the  type  of 
registration  statement  which  might  be 
used  to  implement  Alternative  1. 

Alternative  2.  As  its  second  major 
alternative.  RSPA  proposes  assessing  a 
flat  fee  on  all  persons  subject  to  the 
registration  program,  regardless  of  the 
number  of  activities  engaged  in  by  the 
person,  the  number  of  shipments  that 
are  involved  with  these  activities,  the 
nature  and  type  of  hazardous  materials 
transported  or  shipped,  the  armual  net 
income  or  gross  revenue  derived  from 
such  activities,  or  the  total  annual  net 
income  or  gross  revenue. 

RSPA  believes  that  this  approach 
would  be  the  easiest  for  it  to  administer 
and  the  easiest  for  registrants  to  follow 
since  they  would  not  need  to  calculate 
their  annual  fees.  All  registrants, 
regardless  of  size,  income,  or  hazardous 
materials  activities,  would  pay  the  same 
registration  fee.  That  fee  would  be 
greater  than  $250  but  less  than  $5,000— 
and  probably,  but  not  certainly,  less 
than  $1,000.  Comments  are  specifically 
invited  on  the  equity  considerations 
involved  with  imposing  a  flat  fee  on  all 
registrants.  Appendix  2  to  this  Notice 
demonstrates  the  type  of  registration 
statement  which  might  be  used  to 
implement  Alternative  2. 

RSPA  a^sfl^welcomes  comments  on 
any  other  factors  that  might  be 
considered  as  the  basis  for  the 
assessment  of  registration  fees.  RSPA  is 
proposing  a  limited  exception  for  certain 
small  businesses  and  is  particularly 
interested  in  receiving  comments 
addressing  potential  impacts  of  this 
registration  program  on  small  entities 
and  what  percentage  of  a  person's 
business  income  or  net  worth  would  be 


affected  by  the  proposed  registration 
and  fee  assessment  program. 

E.  Fee  for  Reimbursement  of  Processing 
Costs 

In  addition  to  the  registration  fee.  and 
under  the  authority  of  section  106(c)(ll) 
of  the  HMTA.  RSPA  proposes  to  recover 
the  costs  to  the  Department  of 
processing  the  registration  statements 
by  charging  each  registrant  a  flat  fee  of 
$50.  These  costs  include  the  costs 
attributable  to  reviewing  a  registrant's 
statement,  maintaining  the  information 
submitted  in  retrievable  form,  issuing 
registration  certificates,  verifying  the 
continuing  validity  of  the  information 
already  submitted,  following  up 
demands  for  payment,  postage,  and 
other  processing  costs.  RSPA  estimates 
that  these  costs  will  average 
approximately  $50  per  registration 
statement.  RSPA  is  proposing  to  require 
payment  of  this  amount  in  the  same 
manner  as  the  registration  fee. 

Although  the  proposed  regulatory 
language  in  S  107.612  accompanying  this 
Notice  contains  a  proposed  $50 
processing  fee,  RSPA  may  impose  a 
processing  fee  of  any  reasonable 
amoimt. 

F.  Registration  Year 

RSPA  proposes  that  the  filing  of  a 
registration  statement  and  the  payment 
of  a  registration  fee  be  an  annual 
requirement.  The  registration  year 
would  begin  June  1  of  one  year  and  end 
May  31  of  the  following  year.  RSPA 
proposes  May  31. 1992.  for  the  effective 
date  for  the  required  filing  of  the  initial 
registration  statement  and  the  required 
payment  of  the  associated  registration 
fee.  This  means  that  any  person  who  at 
any  time  from  June  1. 1992,  through  May 
31. 1993.  engages  in  one  or  more  of  the 
activities  subject  to  the  registration 
program  would  be  required  to  file  a 
registration  statement  with  RSPA  and  to 
pay  the  appropriate  registration  fee. 
RSPA  has  requested  funding  to 
implement  this  program  in  accordance 
with  a  timetable  proposed  in  this 
rulemaking. 

Persons  who  expect  to  engage  in  any 
of  the  activities  subject  to  the 
registration  requirement  would  be 
encouraged  to  register  as  soon  as 
possible  after  a  final  regulation  is 
published,  since  the  time  involved  in 
obtaining  a  certificate  validating  the 
registration  statement  possibly  would 
entail  more  than  several  days.  RSPA 
realizes  that  many  of  the  activities 
subject  to  the  registration  requirement 
may  be  conducted  on  an  infrequent 
basis  throughout  the  year,  or  involve 
delivery  schedules  that  may  have  been 
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contracted  for  months  in  advance. 
However,  under  this  proposed  rule, 
persons  who  violate  that  requirement 
after  June  30. 1992,  would  be  subject  to 
civil  and  criminal  penalties,  and  their 
shipments  could  be  fnistrated  or 
delayed — at  least  temporarily — by 
enforcement  personnel.  Similarly, 
persons  who  submitted  incomplete  or 
inaccurate  registration  statements 
would  be  subject  to  civil  and/or 
criminal  penalties. 

As  previously  noted,  under  section 
106(c)(5)  of  the  IIMTA,  persons  subject 
to  the  registration  requirement  must 
periodically  renew  their  registration 
statement  in  accordance  with 
regulations  issued  by  RSPA,  but  not  less 
frequently  than  every  five  years  and  no 
more  frequently  than  annually.  RSPA 
proposes  that  the  registration  statement 
be  filed  with  RSPA  annually. 

RSPA  believes  that  the  registration 
statement  cannot  be  filed  or  renewed 
less  frequently  than  once  every  year 
without  severely  impairing  the 
efficiency  and  effectiveness  of  the 
registration  program,  and  the  integrity  of 
the  information  collected  under  this 
program.  The  HMTA  requires  that  an. 
annual  registration  fee  be  paid  by  all 
persons  subject  to  the  registration 
program.  After  a  person  has  initially 
filed  a  registration  statement  with 
RSPA,  it  is  altogether  impractical  to 
assume  that  the  person  can  continue  to 
be  effectively  registered  with  RSPA  by 
simply  sending  in  a  check  or  a  money 
order  every  year  for  the  next  two  or 
three  years — unaccompanied  by  some 
other  document  that  identifies  the 
person  and  the  purpose  of  the  check. 
The  annual  registration  fee  which  is  to 
be  paid  either  by  money  order,  check  or 
credit  card  would  be  correlated  and 
compared  with  the  information 
contained  in  the  registration  statement 
in  terms  either  of  the  number  of 
activities  the  person  is  engaged  in,  or 
the  person's  annual  net  income.  Further, 
there  is  still  a  need  for  a  document  other 
than,  and  in  addition  to,  a  check,  money 
order,  or  credit  card  receipt  even  in  the 
case  of  everyone  being  assessed  a  fixed 
fee.  The  registration  statement  satisfies 
this  need  better  than  any  other  type  of 
docimient  In  addition,  the  registration 
statement  provides  a  basis  for  a  person 
to  annuaUy  update  the  information  on 
the  States  within  which  it  is  carrying  out 
activities  subject  to  the  registration 
program.  The  time  and  the  difficulty 
involved  in  a  person's  knowing  the 
names  of  the  States  within  which  it 
carries  out  an  activity  subject  to  the 
;egistratioo  program  is  not  likely  to  be 
great 


C.  Collection  ProceduKs/ Method  of 
Payment 

RSPA  proposes  that  persons  subject 
to  the  registration  requirement  use  a 
"lock  box"  system  both  for  purposes  of 
filing  the  registration  statements  and 
paying  registration  and  processing  fees. 
The  "lock  box"  is  a  post  office  box 
which  a  bank  uses  to  collect  mail 
frequenUy  and  transmit  funds 
expeditiously  to  the  U.S.  Treasury.  The 
U.S.  Treasury  Department  has 
established  a  network  of  seven 
commercial  banks  in  nine  cities  to 
provide  lockbox  services  to  Federal 
agencies.  Persons  subject  to  the 
registration  program  would  mail  their 
registration  statements  and  their 
payments  in  full  to  a  specific  post  office 
box  on  or  before  May  31  of  each  year. 
Payment  would  be  required  in  U.S. 
dollars  and  must  be  by  certified  check, 
cashier's  check,  money  order,  or  by 
VISA  or  MasterCard  credit  card  for  the 
amount  of  the  registration  fee  and  the 
cost  to  DOT  of  processing  the 
registration  statement,  payable  to  the 
"U.S.  Department  of  Transportation" 
and  identified  as  payment  for  the 
hazardous  materials  transportation 
registration  fee.  All  monies  received 
would  be  transmitted  to  a  special 
account  at  a  U.S.  Treasury  "lock  box" 
bank.  RSPA.  the  U.S.  Treasury 
Department,  or  an  agent  or  contractor  of 
either  or  both,  would  review  each 
registration  statement  and  method  and 
amount  of  payment  and  either  notify  the 
remitter  if  any  irregularity  is  discovered, 
or  send  the  potential  registrant  a 
'Certificate  of  Registration*  confirming 
that  the  person  is  properly  registered 
with  RSPA. 

Payments  not  received  by  the  due 
date  may  be  subject  to  allowable 
interest  penalty,  and  administrative 
charges  under  the  Federal  Claims 
Collection  Act  (31  U.S.C  3717).  Follow- 
up  demands  for  payment  and  other 
actions  intended  to  assure  timely 
collection,  including  referral  to  local 
collection  agencies  or  court  action, 
would  be  conducted  in  accordance  with 
the  Federal  Daims  Collection  Standards 
(4  CFR  chapter  9)  and  Departmental 
procedures. 

H.  Adjustments 

Section  117A(h)(3)(B)  of  the  HMTA 
directs  RSPA  to  adjust  the  amount  of 
fees  collected  to  reflect  any  unspent 
balances  in  the  account  established  to 
fimd  the  emergency  response  training 
and  grant  program.  However,  section 
117A(h)(3)(B]  also  provides  that  nothing 
in  section  117A(h)  is  to  be  construed  as 
requiring  RSPA  to  refund  any  fees 
collected.  In  view  of  the  fact  that  the 


annual  funding  limit  of  the  emergency 
response  training  and  pant  program  is 
over  $17  million,  it  is  possible — at  least 
in  the  initial  years  of  the  program — that 
the  grant  program  may  be  under-  or 
over-funded.  This  may  necessitate  some 
future  regulatory  changes  in  the  timing 
and  amount  of  the  fee. 

RSPA  does  not  have  an  accurate 
picture  of  the  number  of  persons  who 
would  be  subject  to  the  registration 
program,  particularly  with  respect  to  the 
number  of  persons  subject  to  the 
mandatory  filing  of  registration 
statements.  Comments  and  supporting 
documentation  on  the  universe  of 
persons  involved  in  the  transportation 
and  shipment  of  hazardous  materials,  as 
well  as  the  manufacture,  etc.  of  UN  or 
DOT  packaging,  that  might  be  subject  to 
the  registration  requirement  would  be 
useful,  particulariy  in  establishing  the 
initial  amount  of  fee  in  the  final 
regiilation  on  registration. 

/.  Proof  of  Registration  and  Payment  of 
Fees:  Compliance  and  Enforcement 

Section  10e(c)(4)  of  the  HMTA  states 
that  no  person  subject  to  the  registration 
requirement  may  engage  in  any  activity 
for  which  registration  is  required,  unless 
that  person  has  on  file  a  registration 
statement. 

Under  RSPA's  proposal,  proof  of 
registration  and  annual  payment  of  the 
appropriate  registration  fee  would  entail 
the  following  requirements: 

First  in  order  to  maintain  up-to-date 
records  of  the  population  of  registrants, 
persons  subject  to  the  registration 
program  would  be  required  to  file  an 
annual  registration  statement  with 
RSPA. 

Second,  a  copy  of  the  registration 
statement  filed  with  RSPA;  a  copy  of  the 
certified  or  cashier's  check,  money 
order,  or  a  copy  of  the  credit  card  billing 
statement  showing  payment  for  the 
person's  registration  and  processing  fee; 
and  the  'Certificate  of  Registration' 
issued  by  RSPA  to  the  registrant  would 
be  required  to  be  maintained  at  the 
person's  principal  place  of  business  for 
a  period  of  three  years  from  date  of 
issue. 

Third,  a  copy  of  the  'Certificate  of 
Registration'  issued  by  RSPA  would  be 
required  to  be  maintained  at  all  fixed 
sites  where  the  person  engages  in  one  or 
more  of  the  activities  subject  to  the 
registration  requirement. 

Fourth,  a  copy  of  the  'Certificate  of 
Registration'  issued  by  RSPA  would  be 
required  to  be  carried  on  board  all 
vehicles,  trains,  vessels  or  aircraft  used 
to  transport  the  hazardous  materials  or 
shipments  of  hazardous  materials 
subject  to  the  proposed  registration 
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program.  Each  carrier  using  such  a 
vehicle  would  be  required  to  ensure  that 
a  copy  of  the  'Certificate  of  Registration" 
issued  by  RSPA  is  readily  available, 
upon  request,  to  enforcement  personnel 
in  the  event  of  an  accident,  incident,  or 
inspection.  As  an  option,  RSPA  may 
consider  allowing  registration 
certificates  to  be  maintained  at  a 
centralized  location  for  particular 
industries  or  modes  where  maintaining 
the  certificates  on  board  would  prove 
impractical. 

Fifth,  all  persons  subject  to  the 
registration  program  woidd  be  required 
to  make  all  records  and  information 
pertaining  to  the  information  contained 
in  the  registration  statement  available  to 
enforcement  personnel  upon  request. 

RSPA  is  proposing  to  require  that  a 
person  who  is  not  a  resident  of  the 
United  States  and  who  is  subject  to 
registration  requirements  of  the  HMTA 
must  designate  an  agent  for  service  of 
process  who  is  a  resident  of  the  United 
States.  The  designated  U.S.  agent  would 
then  be  required  to  file  the  registration 
statement  and  pay  the  fees  for,  and  on 
behalf  of,  the  non-U.S.  resident  It 
should  also  be  noted  that  importers  and 
freight  forwarders  or  forwarding  agents 
may  be  subject  to  registration 
requirements  of  the  HMTA  because  of 
their  own  activities. 

/.  Amendments  to  the  Registration 
Statement 

For  each  of  the  proposed  alternatives 
for  assessing  the  registration  fee 
discussed  above,  a  registrant  whose 
name  and  principal  place  of  business 
changed  during  the  year  would  be 
required  to  notify  RSPA  of  the  change  in 
writing  as  soon  as  practicable  but  not 
later  than  30  days  after  such  change, 
and  submit  an  amended  registration 
statement  to  RSPA.  It  is  not  expected 
that  the  processing  of  such  amendments 
would  be  subject  to  a  processing  fee.  All 
other  changes  to  the  information 
contained  in  the  original  registration 
statement  would  be  made  annually 
when  the  registration  statement  would 
be  renewed. 

However,  under  the  proposed 
alternative  providing  the  option  of 
basing  the  registration  fee  on  the 
number  of  activities  which  the  person 
carries  out  and  for  which  a  registration 
statement  is  necessary,  amendments  to 
the  registration  statement  would  be 
required  to  be  made  at  any  time  during 
the  registration  year  the  registrant 
decided  to  apply  to  RSPA  to  register  for 
one  or  more  of  the  activities  not  covered 
by  the  initial  registration  statement  or 
any  previous  amendment. 


K.  Content  of  the  Registration 
Statement/Information  to  Be  Collected 

For  purposes  of  illustration,  proposed 
registration  statement  forms  (see 
appendix  #1  for  the  option  fee  form  and 
appendix  #2  for  the  flat  fee  form)  are 
found  at  the  end  of  this  Notice. 

Comments  are  requested  on  the  form 
and  content  of  these  illustrative 
registration  statements,  and  on  other 
information  that  might  be  required  of 
registrants. 

L  Obtaining  a  Copy  of  the  Registration 
Form 

In  order  to  facilitate  the  registration 
process,  RSPA  anticipates  mailing  blank 
copies  of  the  registration  statement  form 
to  each  shipper,  carrier,  package 
manufacturer,  freight  forwarder  and 
other  person  it  has  on  its  mailing  Usts. 
RSPA  also  will  make  a  reproducible 
copy  of  the  registration  form  available 
to  trade  and  industry  associations  and 
others  who  could  provide  copies  to 
persons  in  the  hazardous  materials 
transportation  industry.  RSPA  wishes  to 
emphasize  that  this  proposed  action  is 
for  the  convenience  of  those  who  may 
be  subject  to  the  registration 
requirement  and  in  no  way  affects  the 
obligation  of  persons  subject  to  the 
registration  requirement  to  obtain  and 
submit  the  registration  statement  to 
RSPA  in  a  timely  fashion  in  the  event 
that  a  blank  form  is  not  received  from 
RSPA.  Blank  forms  will  be  published  in 
the  Federal  Register  and  also  will  be 
available  from  RSPA. 

Section-By-Section  Analysis 

A  new  Subpart  G,  "Registration  of 
Hazardous  Materials  Shippers,  Carriers, 
and  Packaging  Manufacturers"  would  be 
added  to  part  107. 

Section  107.601    describes  the  scope 
of  the  proposed  registration  and  fee 
collection  regulations.  The  proposed 
requirements  would  apply  to  shippers 
and  carriers  whose  hazardous  materials 
transportation  activities  involve  certain 
specific  types  of  hazardous  materials 
and  to  certain  packaging  manufacturers 
who  produce  packagings  certified  for 
use  in  hazardotia  materials 
transportation.  Under  section  106(c)(l] 
of  the  HMTA.  each  person  who 
transports  or  causes  to  be  transported  or 
shipped  in  commerce  more  than  25  kg 
(55  pounds)  of  Division  1.1. 1.2.  or  1.3 
(Class  A  or  Class  B  explosives) 
materials  in  a  motor  vehicle,  rail  car.  or 
transport  container  is  required  to  file  a 
registration  statement.  RSPA  proposes 
to  interpret  "transport  container"  to 
mean  "freight  container".  Therefore, 
when  more  than  25  kg  of  a  Division  1.1. 
1.2.  or  1.3  material  is  transported  in  a 


freight  container  in  any  mode,  it  would 
be  subject  to  the  registration 
requirements. 

Section  107.604  provides  a  definition 
for  "registration  year",  as  it  would  apply 
in  this  proposed  subpart. 

Section  107.606    provides  exceptions 
from  the  proposed  requirements.  The 
proposed  registration  and  fee 
assessment  requirements  would  not 
apply  to  Federal  agencies,  State 
agencies,  political  subdivisions  of 
States,  employees  of  those  agencies,  or 
hazmat  employees,  except  for  owner- 
operators. 

Section  107.608    outlines  the 
proposed  general  registration 
requirements.  Proposed  paragraph  (a) 
prohibits  a  person  required  to  Ble  a 
registration  statement  from  engaging  in 
any  hazardous  materials  transportation 
activities  for  which  a  registration 
statement  is  required  unless  that  person 
has  complied  with  all  applicable 
registration  requirements.  Proposed 
paragraph  (b)  addresses  submission  of 
registration  statements,  and  paragraph 
(c)  requires  submission  of  amendments 
if  a  change  in  the  registrant's  name, 
place  of  business,  or  activities  for  which 
registration  is  required  occurs  during  the 
registration  year.  Paragraph  (d)  requires 
foreign  entities  subject  to  the 
registration  requirements  to  use  a 
designated  agent 

Section  107.612   Two  proposed  fee 
schedules — an  option  fee  schedule 
(Alternative  1]  and  a  flat  fee  schedule 
(Alternative  2) — are  presented 
separately.  Under  the  option  fee 
schedule,  persons  (except  foreign 
persons  and  newly-formed  companies) 
required  to  file  a  registration  statement 
with  RSPA  would  have  the  choice  of 
deciding  whether  to  file  the  registration 
statement  either  on  the  basis  of  the 
number  of  activities  which  the  person 
carries  out  and  for  which  filing  of  a 
registration  statement  is  required,  or  on 
the  basis  of  the  person's  annual  net 
income. 

Alternative  1  includes  the  following 
proposed  rules.  Proposed  paragraph 
(a)(1)  contains  a  fee  schedule  (including 
a  $50  processing  fee)  based  on  a 
registrant's  annual  net  income.  Proposed 
paragraph  (a)(2)  outlines  requirements 
and  contains  a  fee  schedule  (including  a 
$50  processing  fee)  based  on  the  number 
of  activities  which  a  person  carries  out 
Proposed  paragraphs,  (b),  (c),  and  (d) 
would  require  registration  statements 
from  persons  having  negative  annual  net 
incomes,  foreign  entities,  and  newly- 
formed  companies,  respectively.  As 
provided  in  paragraphs  (c)  and  (d). 
respectively,  foreign  entities  and  newly- 
formed  companies  would  not  have  the 
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option  of  choosing  either  fee  schedule, 
but  would  be  required  to  file  the 
registration  statement  based  on  number 
of  activities. 

Alternative  2  proposes  a  flat  fee  for 
each  person  required  to  register.  Under 
the  proposed  flat  fee  schedule,  any 
person  subject  to  the  registration 
requirements  would  be  required  to  pay 
an  annual  fee  of  $800,  which  includes  a 
$50  processing  fee. 

Section  107.616    proposes  payment 
procedures  and  penalties.  Proposed 
paragraphs  (a)  through  (c)  outline  the 
procedures  to  be  followed  when 
submitting  the  initial  or  amended 
registration  statement  and  payment. 

Section  107.620    outlines  proposed 
recordkeeping  requirements.  Proposed 
paragraph  (a)  would  require  copies  of 
the  registration  statement  and  the 
Certificate  of  Registration  to  be 
maintained  at  a  person's  principal  place 
of  business.  Proposed  paragraph  (b) 
would  require  a  copy  of  the  Certificate 
of  Registration  to  be  maintained  at  all 
fixed  sites  where  applicable  activities 
occur.  The  Certificate  of  Registration  • 
would  be  required  to  be  carried  on 
board  all  transport  vehicles,  trains, 
vessels,  and  aircraft,  as  provided  in 
proposed  paragraph  (c).  Proposed 
paragraph  (d)  would  require  registrants 
to  provide  any  relevant  records  and 
information  requested  by  DOT. 

m.  Regulatory  Analyses 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

These  proposed  regulations  have  been 
evaluated  in  accordance  with  existing 
regulatory  policies  and  are  considered 
to  be  non-major  under  Executive  Order 
12291.  The  proposed  regulations  are 
considered  to  be  significant  under 
section  5(a)(2)(f)  of  DOTs  Regulatory 
Policies  and  Procedures  ("the 
Procedures")  (44  FR  11034;  February  26, 
1979)  because  they  implement  a 
substantial  regulatory  program  or 
change  in  policy.  In  accordance  with 
section  10(e)  of  the  Procedures,  RSPA 
has  determined  that  a  draft  Regulatory 
Analysis  is  not  required  because  the 
proposed  regulations  do  not  meet  any  of 
the  criteria  mandating  the  preparation  of 
such  an  Einalysis.  As  a  result,  in 
accordance  with  section  10(e),  RSPA  has 
prepared  a  draft  Regulatory  Evaluation 
which  includes  an  analysis  of  the 
economic  consequences  of  the  proposed 
regulation  and  an  analysis  of  its 
anticipated  benefits  and  impacts.  The 
draft  Regulatory  Evaluation  is  available 
for  review  in  the  Dockets  Unit. 
Comments  are  requested  on  the 
estimated  costs  and  benefits  of  this 
proposed  rule. 


B.  Regulatory  Flexibility  Act 

RSPA  certifies  that  this  proposal  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  proposed  rule  may 
apply  to  as  many  as  100,000  shippers, 
carriers,  and  packaging  manufacturers. 
Under  section  117A(h)(3)  of  the  HMTA, 
the  amount  of  the  annual  fee  which  may 
be  collected  horn  a  person  required  to 
register  with  RSPA  may  not  be  less  than 
$250  and  may  not  exceed  $5,000. 
Because  of  the  required  minimum  fee  of 
$250,  RSPA's  abiUty  to  treat  small 
entities  differently  is  restricted.  RSPA 
believes  that  the  majority  of  persons 
required  to  register  will  qualify  for  a 
registration  fee  that  is  substantially  less 
than  $1,000.  RSPA  expects  that  the 
impact  of  this  fee  on  small  business 
entities  will  be  minimal,  and  without 
significant  economic  consequences.  The 
proposal  will  have  no  direct  impact  on 
small  units  of  government. 

RSPA  specifically  requests  comments 
on  the  impact  of  this  rule  on  small 
business  concerns.  In  particular,  RSPA 
requests  comments  on  whether  the 
scope  of  the  proposed  exceptions  for 
small  business  concerns  involved  in  the 
manufacturing,  fabricating  or  marking  of 
UN  or  DOT  specification  packaging  or 
DOT  exemption  packaging  should  be 
limited  or  broadened. 

C.  Executive  Order  12612 

The  proposed  rule  has  been  reviev.  nd 
in  accordance  with  Executive  Order 
12612  ("Federalism").  As  noted  above 
the  States  are  "persons"  under  the 
HMTA.  but  are  specifically  exempted 
from  the  requirement  to  file  a 
registration  statement.  The  regulations 
proposed  herein  have  no  substantial 
effects  on  the  states,  on  the  current 
Federal-State  relationship,  or  on  the 
current  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612.  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

D.  Paperwork  Reduction  Act 

Under  section  106(c){13)  of  the  HMTA, 
the  information  management 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.)  do 
not  apply  to  this  proposed  rule. 

E.  Regulatory  Information  Number 
(RIN) 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 


the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

F.  National  Environmental  Policy  Act 

RSPA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  environmental 
impacts  of  RSPA  actions  as  required  by 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.).  other 
environmental  statutes,  executive 
orders,  and  DOT  Order  5610.1c.  These 
proposed  regulations  meet  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

List  of  Subjects 

49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste, 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
.  CFR  parts  107  and  171  would  be 
amended  as  follows: 

PART  107-HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1421(c):  49  App. 
U.S.C.  1802, 1806, 1808-1811;  49  App.  U.S.C. 
1653(d).  1655:  49  CFR  part  1. 

2.  Subpart  G  would  be  revised  to  read 
..s  follows: 

S  Jbpart  G— Registration  of  Hazardous 
M.rterlals  Shippers,  Carrtars,  and  Packaging 
Mtnufacturers 

107.601  Scope. 

107.604  Definition. 

107.606  Exceptions. 

107.608  General  registration  requirements. 

Alternative  One  for  9  107.612 

107.612    Option  fee  schedule. 

Alternative  Two  for  i  107.812 

107.612    Flat  fee  schedule. 
107i)16    Payment  procedures. 
107.620    Recordkeeping  requirements. 
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Subpart  G — Re^jistration  of  Hazardous 
Materials  Shippers,  Carriers,  and 
Packaging  Manufacturers 

§107.601    Scope. 

The  registration  and  fee  collection 
requirements  of  this  subpart  apply  to  the 
following  persons: 

(a)  Any  person  who  offers  or 
transports  in  conumerce: 

(1)  Any  highway  route-controlled 
quantity  of  a  Class  7  (radioactive) 
material,  as  defined  in  49  CFR  173.403; 

(2)  More  than  25  kg  (55  pounds]  of  a 
Division  1.1. 1.2,  or  1.3  (explosive) 
material  (see  49  CFR  173.50)  in  a  motor 
vehicle,  rail  car  or  freight  container; 

(3)  More  than  one  liter  (1.06  quarts) 
per  package  of  a  material  extremely 
toxic  by  inhalation  (Division  2.3.  Hazard 
Zone  A  or  Division  6.1,  Packing  Group  L 
Hazard  Zone  A)  (see  49  CFR  173.115  and 
173.132); 

(4)  A  hazardous  material  in  a  bulk 
packaging,  container,  or  tank  having  a 
capacity  equal  to  or  greater  than  13,248 
L  (3,500  gallons]  or  more  than  13.24 
cubic  meters  (468  cubic  feet);  or 

(5)  A  shipment  of  2.170  kg  (5.000 
pounds)  or  more  of  a  hazardous  material 
or  hazardous  materials  for  which 
placarding  of  a  vehicle,  rail  car,  or 
freight  container  is  required. 

(b)  Any  person  who  manufactures, 
fabricates,  marks,  retests  or 
reconditions  a  UN  or  DOT  specification 
or  DOT  exemption  packaging,  except  for 
a  small  business  concern,  as  described 
in  13  CFR  121.601.  that  manufactures, 
fabricates,  or  marks  only  boxes  or  bags, 
or  both. 

(c)  For  purposes  of  this  subpart,  a 
person  includes  each  separate 
corporation  that  engages  in  an  activity 
under  paragraph  (a)  or  (b)  of  this 
section. 

§107.604    DeflnWon. 

Registration  year  means  June  1 — May 
31  of  each  year. 

§107.606    Exceptions. 

The  following  are  excepted  from  the 
requirements  of  this  subpart: 

(a)  Agencies  of  the  Federal 
Government; 

(b)  Agencies  of  States; 

(c)  Agencies  of  political  subdivisions 
of  States; 

(d)  Employees  of  those  agencies  in 
paragraphs  (a),  (b).  and  (c)  of  this 
section  with  respect  to  their  official 
duties;  and 

(e)  Hazmat  employees,  imless  the 
hazmat  employee  is  the  owner-operator 
of  a  motor  vehicle  which  transports  in 
commerce  hazardous  materials. 


§107.608    General  registration 
requirements. 

(a)  Each  person  required  to  file  a 
registration  statement  must  submit  a 
complete  and  accurate  DOT  Form 
[Number  to  be  Assigned  in  Final  Rule] 
not  later  than  May  31  of  each  year,  or 
the  date  the  person  becomes  subject  to 
this  sul^art  whichever  is  later. 

(b)  After  June  30. 1992.  no  person 
required  to  file  a  registration  statement 
may  transport  or  cause  to  be 
transported  or  shipped  hazardous 
materials,  or  engage  in  the  manufacture, 
fabrication,  or  marking  of  UN  or  DOT 
packagings,  unless  such  person  has  on 
file  in  accordance  with  i  107.620  a 
current  annual  registration  statement  in 
accordance  with  the  requirements  of 
this  subpart. 

(c)  A  registrant  whose  name  or 
principal  place  of  business  has  changed 
during  the  registration  year  must  notify 
RSPA  of  that  change  by  submitting  an 
amended  registration  statement  not  later 
than  30  days  after  the  change.  If,  at  any 
time  during  the  registration  year,  a 
registrant  intends  to  engage  in  one  or 
more  activities  not  covered  by  the  initial 
registration  statement,  the  registrant 
must  submit  an  amendment  to  the 
registration  statement  to  RSPA  and 
receive  an  amended  Certificate  of 
Registration  from  RSPA  prior  to 
engaging  in  any  activity  not  covered  by 
the  initial  registration  statement. 

(d)  If  the  registrant  is  not  a  resident  of 
the  United  States,  the  registrant  must 
include  in  the  registration  statement  the 
name  and  address  of  a  permanent 
resident  of  the  United  States  designated 
in  accordance  with  1 107.7  to  serve  as 
agent  for  service  of  process. 

Alternative  One  for  §  107.612 

§107.612    Option  fee  schedule. 

(a)  Each  person  subject  to  the 
requirements  of  this  subpart  must  pay 
an  annual  fee  (including  a  processing 
fee)  based  on  either 

(1)  The  annual  net  income  as  follows: 


Number  of  activitlM  engaged  in 


Person's  annuai  net  incofne 


Less  man  $500,000. 


$500,001  to  $1.000.000 

$1,000,001  to  $2.500.000.... 
$2,500,001  to  $5.000,000..- 
$5,000,001  or  mora 


Fee' 


$300 
550 
1,050 
2,550 
5,050 


■  Requirad  annual  registration  and  procaesing  fee. 

(2)(i)  The  munber  of  activities  which 
the  person  carries  out  and  for  which 
filing  of  a  registration  statement  is 
required: 


One...-. 

T\(»o 

Three.- 
Four. — 
Rve- 
Six. 


Fee> 


$300 

550 
1.060 
2.050 
4.050 
5,050 


■  Required  annual  registiation  and  processing  fee. 

(ii)  Each  time  during  the  registration 
year  that  a  registrant  wishes  to  amend 
its  number  of  activities,  it  must  file  with 
RSPA  an  amendment  to  the  initial 
registration  statement  With  each 
amendment,  the  registrant  must  pay  an 
additional  fee,  which  is  the  net 
difference  between  the  initial  fee  paid  to 
RSPA  and  the  fee  associated  with  the 
new  number  of  specific  activities  for 
which  en  amendment  is  submitted,  and 
an  additional  $50  processing  charge. 

(b)  Each  person  subject  to  the 
requirements  of  this  subpart  having  a 
negative  annual  net  income  must  fUe  a 
registration  statement  and  pay  an 
annual  fee  (including  a  processing  fee). 

(c)  Each  foreign  person  subject  to  the 
requirements  of  this  subpart  must  pay 
an  annual  fee  (including  a  processing 
fee)  based  on  the  number  of  activities 
which  the  person  carries  out  and  for 
which  filing  of  a  registration  statement 
is  required. 

(d)  A  newly-formed  company  subject 
to  the  requirements  of  this  subpart  must 
pay  an  annual  fee  (including  a 
processing  fee]  based  on  the  number  of 
activities  which  the  person  carries  out 
and  for  which  filing  of  a  registration 
statement  is  required. 

Alternative  Two  for  S  107.612 

§107.612    Flat  fee  schedule. 

Each  person  subject  to  the 
requirements  of  this  subpart  must  pay 
an  annual  fee  (including  a  processing 
fee)  of  $800. 

§  107.616    Payment  procedures. 

(a)  Each  person  subject  to  the 
requirements  of  this  subpart  must  mail 
the  registration  statement  and  payment 
in  full  to  [Name  and  Address  of  Lockbox 
Bank  to  be  Added  in  Final  Rule]  on  or 
before  May  31  of  each  year,  or  the  date 
the  person  becomes  subject  to  the 
requirements  of  this  subpart  whichever 
is  later.  A  registrant  required  to  file  an 
amended  registration  statement  must 
mail  it  and  payment  in  full  to  the  same 
address. 

(b)  Payment  must  be  in  U.S.  dollars  by 
certiJBed  check,  cashier's  check,  or 
money  order  payable  to  the  US. 
Department  of  Transportation  and 
identified  as  payment  for  the  "Hazmat 
Registration  Fee"  or  by  a  VISA  or 
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MasterCard  credit  card  authorization 
completed  and  signed  on  the  registration 
statement. 

(c)  Payment  must  correspond  to  the 
applicable  amount  indicated  in 
§  107.612. 

§  107.620    Recordkeeping  requirements. 

(a)  Each  person  subject  to  the 
requirements  of  this  subpart  must 
maintain  at  its  principal  place  of 
business  for  a  period  of  three  years  from 
the  date  of  issue: 

(1)  A  copy  of  the  registration 
statement  filed  with  RSPA; 

(2)  A  copy  of  the  certified  or  cashier's 
check,  money  order,  or  a  copy  of  the 
credit  card  billing  statement  showing 
payment  for  the  person's  registration 
and  processing  fee;  and 

(3)  The  Certificate  of  Registration 
issued  to  the  registrant  by  RSPA. 

(b)  Each  person  who  offers  a 
hazardous  material  for  transportation  in 
commerce  subject  to  the  requirements  of 
this  subpart  must  maintain  a  copy  of  its 
Certificate  of  Registration  issued  by  ' 
RSPA  at  all  fixed  sites  where  the  person 
engages  in  one  or  more  activities  subject 


to  the  requirements  of  this  subpart.  The 
Certificate  of  Registration  must  be  made 
available,  upon  request,  to  enforcement 
personnel. 

(c)  Each  carrier  subject  to  the 
requirements  of  this  subpart  must  carry 
a  copy  of  its  Certificate  of  Registration 
issued  by  RSPA  on  board  all  vehicles, 
trains,  vessels,  and  aircraft  used  to 
transport  the  hazardous  materials  or 
shipments  of  hazardous  materials 
subject  to  the  requirements  of  this 
subpart.  The  Certificate  of  Registration 
must  be  made  available,  upon  request, 
to  enforcement  personnel. 

(d)  Each  person  subject  to  this  subpart 
must  furnish  its  Certificate  of 
Registration  (or  a  copy  thereof)  and  all 
other  records  and  information  pertaining 
to  the  information  contained  in  the 
registration  statement  to  an  authorized 
representative  or  special  agent  of  DOT 
upon  request. 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

3.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 


Authority:  49  App.  U.S.C.  1802. 1803. 180^ 
1805. 1808, 1818;  49  CFR  part  1. 

§171.2    [Amended] 

4.  In  §  171Z  the  following  changes 
would  be  made: 

a.  In  paragraph  (a),  after  the  phrase 
"(including  §$  171.11, 171.12.  and 
176.11]",  the  phrase  "and  subparts  F  and 
G  of  part  107  of  this  chapter"  is  added. 

b.  In  paragraphs  (b)  and  (d),  after  the 
phrase  "in  accordance  with  this 
subchapter",  the  phrase  "and  in 
accordance  with  Subparts  F  and  G  of 
part  107  of  this  chapter"  is  added. 

Issued  in  Washington  DC  on  October  8, 
1991,  under  the  authority  delegated  in  49  CFP 
parti. 

Alan  I.  Roberti, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Note:  These  are  appendices  to  the 
preamble  of  the  document  and  will  not 
appear  in  the  Code  of  the  Federal 
Regulations. 

Appendices  to  Preamble — ^Fee  Schedule 
Forms 

BtLUNQ  CODE  4t10-«0-«l 
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APPENDIX   1 


HAZARDOUS  MATERIALS  BEOKTRATWH  FOR  THE  PERIOO  JUNE  1.  1992,  TO  MAY  SI,  19W 

_  InWal  Registration      _  Amendment  to  Registration 


APPUCABILTTY-  IF  BETWEEN  JUNE  1    1992.  AND  MAY  31,  1993.  THE  COMPANY  RUNG  THIS  REGISTRATION  STATEMENT  ENGAGES  IN  ANY 
OF  THE  HAZAPtDOUS  MATERIALS  ACTlVmES  LISTED  IN  ITEM  4B.  THIS  REGISTRATION  STATEMENT  MUST  BE  SUBMITTED  AND  THE 
COMBINED  REGISTRATION  AND  PROCESSINQ  FEE  INDICATED  W  fTEM  4A  OR  4B  MUST  BE  PAID. 


1   ComiMny  Name 


2  Principal  Place      Street  Address 
of  Business  County 


c«y 


State 


Zip  Code 


Country 


3  Reglsuairt's  OMC  Motof  Carrtw  Cettsus  Number  of  Reporting  Railrowi  AlphabeUc  Code 

4  Annual  Registration  Fee.   The  registrant  may  determine  Its  combined  registration  and  processing  fee  ertber  from  the  registrant's  annual  twt 
income  or  from  the  number  ot  hazardous  materials  transportation  activities  that  the  registrant  Intends  to  erig^  in  during  tt>e  registration  period. 
Use  EITHER  the  fee  schedule  given  in  Alternative  A  OR  that  given  In  Altemativo  B  to  determine  the  fee. 
registrants  »*tio  were  not  in  business  during  the  prior  calendar  or  fiscal  year,  must  use  AHemative  B. 

SELECT  ALTERNATIVE  A  OR  B: 


NOTE;  Foreign  shippers  or  carriers,  and 


Alternative  A:  Annual  Net  income.  The  combined  registration  and  processing  fee  may  be  determined  on  the  basis  of  the  registrant's 
annual  net  income  during  the  preceding  calendar  or  fiscal  year.    If  this  alternative  is  chosen,  a  Certificate  of  Registration  will  be  issued  by 
RSPA  auttwrizing  the  registrant  to  engage  In  all  the  activities  (a  through  f)  listed  In  Item  4B. 


If  the  regisuant's  Annual  Net  income  wa- 

Leee  ItMMi  $500,000 
$500,000  -  $1,000,000 
$1,000,001  -$2,500,000 
$2,500,001  -  $5,000,000 
More  than  $5,000,000 


Pay  this  Amount' 

$  300.00 
$  550.00 
$1,050.00 
$2,550.00 
$5,050.00 


OR 


Aitemative  B:  ActMties.   The  combined  registration  and  processing  fee  may  l>e  detennined  by  the  number  of  hazardous  materials 
transportation  activities  that  the  registrant  irtends  to  engage  in  during  the  registration  period.    If  this  alternative  is  chosen,  a  Certificate  of 
Registration  will  be  issued  by  RSPA  authorizing  the  registrant  to  engage  in  only  those  activities  marked  below.    Mark  all  activities  in  which 
the  registrant  intends  to  engage  during  the  regist'ation  period. 

_  a  Offer  or  transport  in  commerce  any  highway  route-controlled  quantity  of  a  Class  7  (radioactive)  material. 

_  b.  Offer  or  transport  in  commerce  more  than  25  kilograms  (55  pounds)  of  a  Division  1.1,  1.2,  or  1.3  (explosive)  material. 

_  c.  Offer  or  transport  in  commerce  more  than  1  liter  (1.1  quarts)  per  package  of  a  hazardous  material  extremely  toxic  by  inhalation 

(Division  2.3,  Hazard  Zone  A,  or  Division  6.1,  Packing  Group  I,  Hazard  Zone  A). 
_  d.  Offer  or  transport  in  commerce  a  hazardous  material  in  a  bulk  packaging,  container,  or  tank  having  a  capacity  equal  to  or  greater  than 

13,248  liters  (3,500  gallons)  or  more  than  13.24  cubic  meters  (468  cubic  feet). 
_  e.  Offer  or  transport  in  commerce  a  shipment  of  2,170  kilograms  (5,000  pounds)  or  more  of  a  hazardous  material  or  hazardous  materials 

for  which  placarding  of  a  vehicle,  rail  car,  or  freight  container  is  required. 
_  f.   Manufacture,  fabricate,  or  mask  a  UN  or  Department  of  Transportation  specification  or  DOT  exemption  packaging  for  use  in  the 

transportation  in  commerce  of  hazardous  materials. 


if  the  number  of  activities 
if  tlie  numt>er  of  activities 
If  ttte  number  of  acth/ities 
If  the  number  of  activities 
If  the  number  of  activities 
if  the  number  of  activities 


marked  in  Hem 
marked  in  Hem 
marked  in  Kern 
marked  In  Item 
marked  in  item 
marked  in  Hem 


4B  is  ONE,  pay 
4B  is  TWO,  pay 
4B  is  THREE,  pay 
4B  is  FOUR,  pay 
4B  is  FIVE,  pay 
48  is  SIX,  pay 


$  300.00 
$  550.00 
$1,050.00 
$2,050.00 
$4,050.00 
$5,050.00 


UMI 


Federal  Register  /  Vol.  56,  No.  197  /  Thursday,  October  10, 1991  /  Proposed  Rules 


51305 


Molhod  of  Payment 

Total  Amount  Enclosed: 

Caahiar'*  Check       _  C«ftifi«d  Chack       _  Money  Order 

Credit  Card:   _  VISA    _  MasterCard      Card  Number Expiration  Date: 

Name  as  it  appears  on  the  card 

Authorized  Signature 

Cardholder  acfcnovvtedges  ordering  goods  or  services  in  ttie  amount  of  the 
Total  shown  hereon  and  agrees  to  perform  ttte  obligations  set  forth  in  the 
Cardholder's  agreement  with  the  issuer. 


5.  HISTORIC  SURVEY  INFORMATION:  Hazardoua  Matertala  Activltiea,  and  Statea  In  Which  Bualneaa  waa  Transacted  In  1991.    Mark  each 
hazardous  material  activity  the  registrant  engaged  in  t>etween  January  1  and  December  31,  1991.     For  each  marked  activity,  also  mark  each 
capacity  (shipper,  carrier,  importer,  or  freight  forwarder)  in  which  the  registrant  sensed.   Also  circle  the  2-letter  state  abbreviation  for  every  state  in 
which  the  registrant  engaged  in  any  of  these  activitiea.   A  list  of  states  and  their  abbreviations  is  given  below. 

Offered  or  transported  in  commerce  any  highway  route-controlled  quantity  of  a  Class  7  (radioactive)  material 
1 .  Shipper  2.  Carrier  _  3.  Importer  4.  Freight  Fonwarder 

AK   AL   AR   AS   AZ   CA   CO   CT   DC   DE   FL   GA   GU   HI   ID   It.   IN    lA   KS   KY   LA   MA   MD   Mg   Ml    MN   MO   MP 
MS   MT   NC    NO   NE    NH   NJ    NM    NV   NY   OH   OK   OH   PA   PR   Rl   SC   SD  TN   TX   UT   VI   VT   VA   WA   WV   Wl   WY 


B. 


F. 


Offered  or  transported  in  commerce  more  than  25  kilograms  (55  pounds)  of  a  Division  1.1.  1.2.  or  1.3  (exptoeive)  material 
1.  Shipper  _  2.  Carrier  _  3.  Importer  _  4.  Freight  Fonwarder 

AK   AL   AR   AS   AZ   CA   CO   CT   DC    DE    FL   GA   GU    HI    ID   IL   IN    lA   KS   KY   LA    MA    MD   ME    Ml    MN    MO   MP 
MS   MT    NC    ND    NE    NH    NJ    NM    NV   NY   OH   OK   OR   PA   PR    Rl   SC   SO   TN   TX   Ln-   VI   VT   VA   WA   VW   Wl   W^ 

Offered  or  transported  in  commerce  more  than  1  liter  (1.1  quarts)  per  package  of  a  hazardous  material  extremety  toxic  l)y  inhalation 
(Division  2.3,  Hazard  Zone  A,  or  Division  6.1.  Packing  Group  L  Hazard  Zone  A). 
_  1.  Shipper  _  2.  Canier  _  3  Importer  _  4.  Freight  Forwarder 

AK   AL   AR   AS   AZ   CA   CO   CT    DC    DE   FL   GA   GU   HI    ID   IL   IN    lA    KS   KY   LA    MA   MD   ME    Ml    MN    MO   MP 
MS    MT    NC    ND    NE    NH    NJ    NM    NV    NY   OH    OK   OR    PA    PR    Rl    SC    SD   TN   TX    LTT    VI    VT    VA    WA   V^TV    WI    V^nc 

Offered  or  transported  in  commerce  a  hazardous  material  in  a  b\fk  packaging,  container,  or  tank  having  a  capacity  aqua)  to  or  greater 
than  13.248  liters  (3.500  gallons)  or  more  than  13  24  cubic  meters  (468  cubic  feet) 
_  1 .  Shipper  _  2.  Carrier  _  3.  Importer  _  4.  Freight  Fonwarder 

AK  AL   AR   AS   AZ   CA   CO   CT   DC   DE   FL   GA  GU   HI   ID   IL   IN   lA   KS   KY   U   MA   MD   ME   Ml   MN   MO   MP 
MS    MT   NC    ND   NE    NH    NJ    NM    NV    NY   OH   OK   OR   PA    PR   Rl   SC   SD  TN   TX   UT   VI   VT   VA   WA   WV   Wl   WY 

Offered  or  transported  in  commerce  a  shipment  of  2.170  kilograms  (5,000  pounds)  or  more  of  a  hazardous  material  or  hazardous 
materials  for  which  placarding  of  a  vehicle,  rail  car,  or  freight  container  is  required. 
_  1.  Shipper  _  2.  Carrier  _  3.  Importer  _  4.  Freight  Fonwarder 

AK   AL   AR   AS   AZ   CA   CO   CT   DC    DE    FL   GA   GU    HI   ID   IL   IN    lA   KS   KY   LA   MA   MD   ME    Ml    MN    MO   MP 
MS    MT    NC    ND    NE    NH    NJ    NM    NV    NY   OH    OK   OR    PA    PR    Rl    SC    SD   TN    TX    LTF    VI    VT    VA    WA    VW    Wl    WY 

Manufactured,  fabricated,  or  marked  a  UN  or  Department  of  Transportation  specification  or  DOT  exemption  packaging  for  use  in  the 
transportation  in  commerce  of  hazardous  materials. 

AK  AL  AR   AS   AZ   CA   CO  CT   DC   DE   FL   GA  GU   HI   ID   IL   IN   lA   KS   KY   LA   MA   MD   ME   Ml   MN   MO   MP 
MS   MT   NC   ND   NE    NH    NJ   NM   NV   NY   OH   OK   OR   PA   PR   Rl   SC   SD  TN  TX   UT  VI   VT  VA  WA  V/V   V/1   V\/Y 

Did  not  engage  in  any  of  the  activities  listed  in  A  through  F  between  January  1  and  December  31.  1991 
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TWO-LETTER  STATE  ABBREVIATIONS 

AIab«nta 

AL 

Georgia 

OA 

Maiyland 

MO 

New  York 

NY 

South  Dakota 

SD 

Alaska 

AK 

Guam 

QU 

Massachusetts 

MA 

North  Carolina 

NC 

Tennessee 

TN 

American  Samoa 

AS 

Hawaii 

HI 

Michigan 

Ml 

North  Dakota 

ND 

Texas 

TX 

Arizona 

AZ 

Idaho 

ID 

Minnesota 

MN 

N.  Mariana  Is. 

MP 

Utah 

UT 

Arkanaaa 

AR 

Ulinoia 

H. 

Mississippi 

MS 

Ohio 

OH 

Vermont 

VT 

California 

CA 

IrKliana 

IN 

Missouri 

MO 

Oklahoma 

OK 

Virgin  Islands 

VI 

Colorado 

CO 

Iowa 

lA 

Montarui 

MT 

Oregon 

OR 

Virginia 

VA 

Connoctieut 

CT 

Kansas 

KS 

Nebraska 

NE 

Pennsylvania 

PA 

Washington 

WA 

Delaware 

DE 

Kentucky 

KY 

Nevada 

NV 

Puerto  Rico 

PR 

West  Virginia 

WV 

Dist  Columbia 

DC 

Louisiana 

LA 

New  Hampshire 

NH 

Rhode  Island 

Rl 

Wisconsin 

Wl 

Florida 

FL 

Maine 

ME 

New  Jersey 
New  Mexico 

NJ 
NM 

South  Carolina 

SC 

Wyoming 

WY 

r 

6.  Cartfflcatlon  of  Infonnation.   I  certify  that  I  have  personally  examined  and  am  familiar  with  the  information  submitted  in      this  document  and 
that  the  submitted  information  Is  true,  accurate,  and  complete. 


Signature 

Name 

Title 


Date 


Phone  ( )_ 


FALSE  STATEMENTS  MAY  VIOLATE  18  US.C.  1001. 


FOR  DOT  USE  ONLY 

REFERENCE  NUMBER: 

Check  Amourrt 


Date  of  Deposit . 


19  91 


UMI 
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APPENDIX   2 


HAZARDOUS  MATERIALS  RE0ISTRAT10N  FOR  THE  PERIOD  JUNE  1,  1»92,  TO  MAY  31.  1»M 

Initial  RegistTBtten      _  Amendment  to  Registntion 


APPUCABIUTY:  IF  BETWEEN  JUNE  1,  1992.  AND  MAY  31.  1993.  THE  CXJMPANY  FILING  THIS  REGISTRATION  STATEMENfT  ENGAGES  IN  ANY 
OF  THE  FOaOWING  ACTIVITIES,  THIS  REGISTRATION  STATEMENT  MUST  BE  SUBMITTED  AND  THE  COMBINED  REGISTRATION  AND 
PROCESSING  FEE  INDICATED  IN  ITEM  4  MUST  BE  PAID: 

A)  OFFERS  OR  TRANSPORTS  IN  COMMERCE  ANY  HIGHWAY  ROUTE-CONTROLLED  OUANmY  OF  A  CLASS  7  (RADIOACTIVE) 
MATERIAL: 

B)  .    OFFERS  OR  TRANSPORTS  IN  COMMERCE  MORE  THAN  25  KILOGRAMS  (55  POUNDS)  OF  A  DIVISION  1.1.  1.2.  OR  1.3 
(EXPLOSIVE)  MATERIAL; 

q       OFFERS  OR  TRANSPORTS  IN  COMMERCE  MORE  THAN  ONE  LITER  (1 .1  QUARTS)  PER  PACKAGE  OF  A  MATERIAL 

EXTREMELY  TOXIC  BY  INHALATION  (DIVISION  Z3.  HAZARD  ZONE  A.  OR  DIVISION  6.1.  PACKING  GROUP  I,  HAZARD  ZONE  A); 

D)  OFFERS  OR  TRANSPORTS  IN  COMMERCE  A  HAZARDOUS  MATERIAL  IN  A  BULK  PACKAGING.  CONTAINER.  OR  TANK  HAVth40 
A  CAPACITY  EQUAL  TO  OR  GREATER  THAN  13,248  LITERS  (3.500  QAUONS)  OR  MORE  THAN  13.24  CUBIC  METERS  (468 
CUBIC  FEET); 

E)  OFFERS  OR  TRANSPORTS  IN  COMMERCE  A  SHIPMENT  OF  2.170  KJLOORAMS  (5.000  POUNDS)  OR  MORE  OF  A  HAZARDOUS 
MATERIAL  OR  HAZARDOUS  MATERIALS  FOR  WHICH  PLACARDING  OF  A  VEHICLE.  RAIL  CAR,  OR  FREKJKT  CONTAINER  IS 
REQUIRED: 

F)  MANUFACTURES.  FABRICATES.  OR  MARKS  A  UN  OR  DEPARTMENT  OF  TRANSPORTATION  SPECIFICATION  OR  DOT 
EXEMPTION  PACKAGING  FOR  USE  IN  THE  TRANSPORTATION  IN  COMMERCE  OF  HAZARDOUS  MATERIALS. 


1.  Compiny  Nam* 


2.  Principal  Place      Street  Address 
of  Busin«aa  County 


City 


State 


Zip  Code 


Country 


3.  Reglatrant'a  CMC  Motor  Carrier  Centu*  Number  or  Reporting  Railroad  Alphabetic  Code  (If  appliCAble) 

4.  Annual  Registration  Fee.  The  combined  registration  and  processing  fee  is  $1 ,000. 


Method  of  Payment 

Total  Amount  Enclosed: 


_  Cashier's  Check       _  Certified  Check       _  Money  Order 

.  Credit  Card:   _  VISA    _  MasterCard      Card  Number Expiration  Date: 

rOame  ae  It  appears  on  the  card ; 

Authorized  Signature , 

Cardholder  acknowledges  ordering  goods  or  services  in  the  amount  of  the 
Total  shown  hereon  and  agrees  to  perform  the  obligations  set  forth  in  the 
Cardholder's  agreen)ent  with  the  Issuer. 

5.  HISTORIC  SURVEY  INFORMATION:  Hazardous  Materials  Acthrltles,  and  States  In  Which  Businees  was  Transacted  In  1991.   Mark  eech 
hazardous  material  activity  the  registrant  engaged  in  between  January  1  and  December  31,  1991.     For  each  marked  activity,  also  nwk  each 
capacity  (shipper,  carrier.  Importer,  or  freight  fonwarder)  in  which  the  registrant  sensed.   Also  circle  the  2-leBer  state  abbreviation  for  every  atite  In 
which  the  registrant  engaged  In  any  of  these  activities.  A  list  of  states  and  their  abbreviations  is  given  at  the  er»d  o«  this  section. 

_  A.       Offered  or  transported  in  commerce  any  highway  route^ontrolled  quantity  of  a  Class  7  (radioactive)  malertaL 
_  1.  Shipper  _  2.  Carrier  _  3.  Importer         _  4.  Freight  Fon^^arder 

AKALARASAZCACOCTDCOEFLGAOUHIIDILINIAKS 

KY      LA     MA     MD     ME     Ml     MN     MO     MP     MS     MT     NC     ND     NE     NH     NJ     NM     NV    NY 

OHOKORPAPRRISCSDTNTXUTVIVTVAWAWVWIWY. 
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c. 


F. 
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OffwMl  Of  transported  in  commerce  more  than  25  kiloflrame  (55  pound*)  of  •  Divtelon  1.1.  1.2.  or  1.3  (explo»lve)  materiel. 
_  1.  Shipper  _  2.  Carrier  _  3.  Importer  _  4.  Freight  Fonwarder 


AK  AL  AR  AS  AZ  CA  CO  CT  DC  DE  PL  GA  GU  HI  ID 
KY  LA  MA  MD  ME  Ml  MN  MO  MP  MS  MT  NC  NO  NE 
OH     OK     on     PA     PR     Rl     SC     SD    TN    TX    UT    VI    VT    VA    WA 


IL     IN     lA     KS 
NH     NJ     NM     NV 
WV    Wl    WY 


NY 


Offered  or  transported  in  commerce  more  than  1  IHer  (1.1  quarts)  per  package  <A  a  hazardous  material  extremely  toxic  by  Inhalation 
(DMsten  ^3.  Hazard  Zone  A.  or  Division  6.1.  Packing  Group  I.  Hazard  Zone  A). 
1.  Shipper  _  2.  Carrier  _  3.  Importer         _  4.  Freight  Forwarder 


AK 
KY 


AL    AR    AS    AZ     CA    CO    CT     DC     DE     FL     QA    GU     HI     iO 
LA     MA     MD     ME     Ml     MN     MO     MP     MS     MT    NC     ND     NE 


IL     IN     lA     KS 
NH     NJ     NM     NV 


NY 


OH     OK     OR     PA     PR     Rl     SC    SO    TN    TX    UT    VI    VT    VA    WA    WV    Wl    WY 


Offered  or  transported  in  commerce  a  hazardous  material  in  a  bulk  packaging,  container,  or  tank  having  a  capacity  equal  to  or  greater 
than  13.248  liters  (3,500  gallons)  Of  more  than  13.24  cubic  meters  (468  cubic  fee^. 
1.  Shipper  _  2.  Camer  3.  Importer  4.  Freight  Forwarder 


AK  AL  AR  AS  AZ  CA  CO  CT  DC  DE  FL  GA  GU  HI  ID 
KY  LA  MA  MD  ME  Ml  MN  MO  MP  MS  MT  NC  ND  NE 
OH     OK     OR     PA     PR     Rl     SC    SD    TN    TX     UT    VI    VT    VA    WA 


IL     IN     iA     KS 
NH     NJ     NM     NV 
WV    Wl    WY 


NY 


Offered  or  transported  in  commerce  a  shipment  of  2.170  kilograms  (5,000  pounds)  or  more  of  a  hazardous  material  or  hazardous 
materials  for  which  placarding  of  a  vehicle,  rail  car,  or  freight  container  is  required. 
1.  Shipper  _  2.  Carrier  3.  Importer  4.  Freight  Forwarder 


AK  AL  AR  AS  AZ  CA  CO  CT  DC  DE  FL  GA  GU  HI  ID 
KY  LA  MA  MD  ME  Ml  MN  MO  MP  MS  MT  NC  ND  NE 
OH     OK     OR    PA     PR     Rl     SC    SD    TN    TX    UT    VI    VT    VA    WA 


IL    IN     IA     KS 
NH     NJ     NM     NV 
WV    Wl    WY 


NY 


Manufactured,  fabricated,  or  mari<ed  •  UN  or  Department  of  Transportation  specification  or  DOT  exemption  packaging  for  use  in  the 
transportation  in  commerce  of  hazardous  materials. 


AK  AL  AR  AS  AZ  CA  CO  CT  DC  DE  FL  GA  GU  HI  10 
KY  LA  MA  MD  ME  Ml  MN  MO  MP  MS  MT  NC  ND  NE 
OH     OK     OR     PA     PR     Rl     SC     SD    TN    TX     UT    VI    VT    VA    WA 


IL     IN     IA     KS 
NH     NJ     NM     NV 
WV    Wl     WY 


_  Q.       Did  not  engage  in  any  of  the  activities  listed  in  A  through  F  between  January  1  and  December  31,  1991. 


NY 


•••••••* 

TWO-LEHER  STATE  ABBREVIATIONS 

Alabama 

AL 

Georgia 

GA 

Maryland 

MO 

New  York 

NY 

South  Dakota 

SD 

Alaska 

AK 

Guam 

OU 

Massachusetts 

MA 

North  Carolina 

NC 

Tennessee 

TN 

American  Samoa 

AS 

Hawaii 

HI 

Michigan 

Ml 

North  Dakota 

ND 

Texas 

TX 

Arizona 

AZ 

Idaho 

D 

Minnesota 

MN 

N.  Mariana  Is. 

MP 

Utah 

UT 

Arkansas 

AR 

Illinois 

IL 

Mississippi 

MS 

Ohio 

OH 

Vermont 

VT 

Califomia 

CA 

Indiana 

IN 

Missouri 

MO 

Oklahoma 

OK 

Virgin  Islands 

VI 

Colorado 

CO 

Iowa 

IA 

Montana 

MT 

Oregon 

OR 

Virginia 

VA 

Connecticut 

CT 

Kansas 

KS 

Nebraska 

NE 

Pennsylvania 

PA 

Washington 

WA 

Delaware 

DE 

Kentucky 

KY 

Nevada 

NV 

Puerto  Rico 

PR 

West  Virginia 

WV 

Dist  Columbia 

DC 

Louisiana 

LA 

New  Hampshire 

NH 

Rhode  Island 

Rl 

Wisconsin 

Wl 

Florida 

FL 

Maine 

ME 

New  Jersey 

NJ 
NM 

South  Carolina 

SC 

Wyoming 

WY 
> 

UMI 


I 


Federal  Register  /  Vol.  56,  No.  197  /  Thursday.  October  10, 1991  /  Proposed  Rules 


51309 


6.  C«rtmc«tlon  of  Infonnatioa   I  c«rtity  that  I  have  personally  examinad  and  am  familiar  wUh  tha  irtformation  aubmitted  In     thit  document  and 
that  the  autimitted  Information  la  true,  accurate,  and  complete. 


Signatura 

Name 

TKIe 


FOR  DOT  USE  ONLY 

REFERENCE  NUMBER: 

Check  Amount 


Phone  ( )_ 


FALSE  STATEMENTS  MAY  VIOLATE  It  U.S.C.  1001. 


Date  of  Deposit. 
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The  President 
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Presidential  Documents 


Title  »— 

The  President 


Proclamation  6351  of  October  8,  1991 
Mental  Illness  Awareness  Week,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Once  shrouded  in  mystery — and  spoken  of  only  in  sad,  hushed  tones — mental 
illness  is  becoming  more  widely  understood.  Thanks  to  dramatic  advances  in 
basic  biomedical  research  and  in  the  behavioral  sciences,  we  have  been  able 
to  achieve  significant  improvements  in  the  diagnosis,  treatment,  and  preven- 
tion of  emotional  and  mental  disorders.  Scientific  progress  has  also  helped  to 
alleviate  the  stigma  associated  with  mental  illness,  as  more  and  more  Ameri- 
cans learn  about  its  origins  and  effects.  Nevertheless,  because  millions  of 
Americans  suffer  from  some  kind  of  mental  disorder,  we  pause'  this  month  to 
reflect  on  this  major  public  health  problem  and  to  renew  our  commitment  to 
better  mental  health. 

Mental  illness  can  affect  people  of  any  age,  race,  or  walk  of  life.  For  example, 
many  elderly  Americans  are  vulnerable  to  depression  and  to  other  illnesses 
that  can  threaten  their  independence  and  security.  Many  youngsters  who  are 
affected  by  phobias  or  other  mental  disorders  continue  to  suffer  when  their 
sympt^s  are  mistaken  for  passing  behavioral  problems.  Left  untreated, 
mental  illness  not  only  leads  to  lost  productivity  in  school  and  in  tho  work- 
place but  also  damages  its  victims'  self-esteem  and  personal  relationships. 

Recognizing  the  high  costs  of  mental  illness  to  individuals  and  to  the  Nation, 
scientists,  physicians,  and  other  concerned  parties  throughout  the  Federal 
Government  and  the  private  sector  are  working  hard  to  achieve  further 
progress  in  brain  research.  Just  2  years  ago,  as  an  expression  of  our  support 
for  their  efforts,  I  signed  into  law  House  Joint  Resolution  174,  which  called  for 
the  observance  of  the  1990s  as  the  "Decade  of  the  Brain."  This  resolution 
underscored  the  importance  of  continuing  brain  research  and  signalled  our 
firm  commitment  to  better  mental  health  in  the  United  States. 

In  recognition  of  the  importance  of  educating  the  public  about  mental  illness 
and  the  needs  of  those  who  suffer  from  it,  the  Congress,  by  Senate  Joint 
Resolution  156  has  designated  the  week  beginning  October  6, 1991,  as  "Mental 
Illness  Awareness  Week"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  week. 

NOW.  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  October  6  through  October  12, 1991. 
as  Mental  Illness  Awareness  Week.  I  invite  all  Americjtns  to  observe  this 
week  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


|FR  Doc.  91-B4727 
Filed  10-0-91.  11:54  am) 
Billing  code  SIQS-Ol-M 
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Executive  Order  12776  of  October  8,  1991 

Extending  the  National  Defense  Service  Medal  to  Members  of 
the  Reserve  Components  of  the  Armed  Forces  of  the  United 
States  During  the  Period  of  the  Persian  Gulf  Crisis 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  and  as  Commander  in  Chief  of  the  Armed 
Forces  of  the  United  States,  it  is  hereby  ordered  as  follows: 

Section  1.  Under  such  regulations  as  the  Secretaries  of  the  Army,  Navy,  and 
Air  Force,  or  the  Secretary  of  Transportation  with  regard  to  the  Coast  Guard 
when  it  is  not  operating  as  a  service  in  the  Navy,  may  severally  prescribe,  and 
subject  to  the  provisions  of  this  order,  the  National  Defense  Service  Medal,  as 
established  by  Executive  Order  No.  10448,  as  amended,  may  be  awarded  to 
members  of  the  Reserve  Components  of  the  Armed  Forces  of  the  United 
States,  as  delineated  by  section  261  of  title  10  of  the  United  States  Code. 

Sec  2.  The  National  Defense  Service  Medal,  as  authorized  in  the  first  section 
of  this  order,  may  be  awarded  to  an  individual  who  was  a  member  in  good 
standing  of  a  Reserve  Component  of  the  Armed  Forces  of  the  United  States 
during  a  period  designated  by  the  Secretary  of  Defense  as  the  period  of  the 
Persian  Gulf  crisis  for  the  purposes  of  this  order. 

Sec  3.  The  National  Defense  Service  Medal  may  be  awarded  posthumously  to 
a  member  of  a  Reserve  Component  of  the  Armed  Forces  of  the  United  States 
who  satisHes  the  requirements  for  such  award  under  this  order  and  imder 
regulations  promulgated  pursuant  to  section  1  of  this  order. 


[FR  Doc.  91-24728 
Filed  10-«>-«l:  11:55  am] 
Billing  cod*  3195-01-M 


THE  WHITE  HOUSE, 
October  8.  1991. 
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public  bills  frofn  the  current 
session  ol  Congress  which 
have  become  Federal  taws.  It 
may  b»  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  orderod 
in  individual  pamphlet  form 
(referred  to  as  "slip  taws") 
from  tf)e  Superintendent  Of 
Documents,  U  S  Government 
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Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 
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Agricultural  Marketing  Service 

RULES 

Agricultural  and  vegetable  seeds;  quality  inspection  and 

certification;  testing  fees  increase,  51319 
Watermelon  research  and  promotion  plan,  51320 
PROPOSED  RULES 
Oranges  (navel  and  Valencia]  grown  in  Arizona  and 

California,  51345 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Soil  Conservation  Service 

NOTICES 

Meetings: 
President's  Council  on  Rural  America,  51370 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 
Meetings: 
National  Poultry  Improvement  Plan  General  Conference 
Committee,  51370 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  lor 

Purchase  From 
See  Committee  for  Parchase  From  the  Blind  and  Other 

Severely  Handicapped 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  51444 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 
New  Jersey  State  Dragboat  Championships.  51332 
San  Francisco  Bay  Navy  Fleetweek  Parade  of  Ships  and 
Blue  Angels  Demonstration,  51331 

Commerce  Department 

See  Export  Administration  Bureau;  Foreign-Trade  Zones 
Board;  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration 

Commission  on  National  and  Community  Service 

NOTICES 

Meetiiigs;  Sunshine  Act.  51444 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list  additions  and  deletions.  51375,  51378 
(2  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Poland,  51374 
Taiwan,  51375 


Comptroller  of  the  Currency 

NOTICES 

Meetings: 
Credit  Standards  Advisory  Committee,  51392 

Defense  Department 

RULES 

National  Security  Agency  litigation,  51328 

NOTICES 

Medical  and  dental  reimbursement  rates;  1992  FY,  51376 

Meetings: 

Base  Closure  and  Realignment  CommissioB,  51376 

Science  Board  task  forccB.  51377 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act.  51444 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  deteraiiaaUons,  etcj 
Abbott  Laboratories,  51403 
Arenol  Chemical  Corp.,  51403 
Ganes  Chemicals.  Inc..  51403 
Penick  Corp.,  51403 
Radian  Corp.,  51404 

Education  Department 

RULES 

Special  education  and  rehabilitative  services: 
Individuals  with  DisabiUties  Education  Act; 

implementation;  services  for  children  with  deaf- 
blindness  program,  51562 

PROPOSED  RULES 

Special  education  and  rehabilitative  services: 
State  vocational  and  applied  technology  education 
programs  and  national  discretionary  programs  of 
vocational  education:  a<Aivfties  and  awards  criteria. 
51448 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc-* 
Children  with  deaf-blindness  services  prograin.  51590 

Meetings: 
Education  Standards  and  Testing  National  Council  51377 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
American  Sign  &  Indicator  Corp.,  51404 
Nerco  Oil  &  Gas,  Inc.,  51404 

Employment  Standards  Administratioa 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
51405 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission;  Hearii^gs 

and  Appeals  Office,  Energy  Department 
NOTICES 
Meetings: 
High  Enerar  Biysica  Advisory  Panel,  51384 
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Nuclear  Facility  Safety  Advisory  Committee,  51377 
Natural  gas  exportation  and  importation: 
Washington  Natural  Gas  Co..  51384 

Environmental  Protection  Agency 

RULES 

Hazardous  waste: 
State  underground  storage  tank  program  approvals — 
North  Dakota.  51333 
PROPOSED  RULES 
Hazardous  waste: 
Identification  and  listing — 
Chlorinated  toluenes  production  wastes.  51592 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

51386 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability,  51387 
Weekly  receipts,  51387 
Meetings: 
Hazardous  Substances  Task  Force,  51626 
Science  Advisory  Board.  51388.  51389 

(3  documents) 
Used  oil  issues,  51389 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts.  51390 
Water  pollution:  effluent  guidelines  for  point  source 
categories: 
Mississippi,  51390 

Executive  Office  of  the  President 

See   Presidential  Documents 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Electronic  Instrumentation  Technical  Advisory 
Committee,  51372 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 

Flight  recorders  and  cockpit  voice  recorders,  51618 
Airworthiness  directives: 

Boeing,  51322,  51323 
(2  documents) 

Cessna,  51326 

CFM  International;  correction,  51327 
Control  zones,  51327 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  51346-51349 
(3  documents) 

Gulfstream,  51350 

SAAB-Scania,  51251 
Control  zones,  51352 
VOR  Federal  airways.  51353. 
NOTICES 

Advisory  circulars;  availability,  etc.; 
Transport  category  airplanes  modified  for  cargo  service, 
51439 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings: 
Credit  Standards  Advisory  Committee,  51392 


Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Alabama  et  al.,  51338 

Arizona  et  al.,  51335 

California  et  al..  51337 
PROPOSED  RULES 
Flood  elevation  determinations: 

New  York  et  al..  51362 
Flood  insurance  program: 

Flood  maps;  identification  and  mapping  procedures  and 
fees,  51358 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
51392-51394 
(5  documents) 
Flood  insurance  program: 

Flood  maps;  fee  charge  system.  51394 
Meetings: 

Emergency  Management  Institute  Board  of  Visitors.  51396 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Arkansas  Power  &  Light  Co.  et  al..  51378 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co..  51381 

Columbia  Gas  Transmission  Corp.,  51381,  51382 
(2  documents) 

Eastern  Shore  Natural  Gas  Co..  51382 

Florida  Gas  Transmission  Co..  51382 

Kentucky  West  Virginia  Gas  Co..  51383 

KN  Energy.  Inc..  51382 

Northern  California  Power  Agency  et  al.,  51383 

Northern  Natural  Gas  Co..  51383 

Pacific  Gas  Transmission  Co..  51383 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Safety  fitness  procedures  and  information,  51342 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  51396 

(2  documents) 
Casualty  and  nonperformance  certificates: 
Norwegian  Cruise  Line  et  al.,  51397 

(2  documents) 
Starlite  Cruises.  Inc..  et  al.  51397 
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Unitrans  Consolidated  Inc.  et  al..  51397 

Federal  Reserve  System 

RULES 

Equal  credit  opportunity,  consumer  leasing,  and  truth  in 
lending  (Regulations  B,  M,  and  Z): 

Technical  amendments,  51322 
NOTICES 
Meetings: 

Credit  Standards  Advisory  Committee,  51392 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs;  and  animal  drugs,  feeds,  and  related. 

products: 
Current  good  manufacturing  practices — 

Aseptic  processing  and  terminal  sterilization,  51354 
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NOTICES 
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Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Michigan,  51372 
Texas.  51373 

Government  Ethics  Office 

RULES 

Outside  employment  limitations  and  honoraria  prohibitions; 
confidential  reporting  of  payments  to  charities  in  lieu  of 
honoraria,  51319 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care  Financing 
Administration 

Health  Care  Financing  Administration 

RULES 

Medicare: 
Home  health  agencies;  participation  conditions;  reporting 
and  recordkeeping  requirements 
Correction,  51334 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  51384.  51385 
(2  documents) 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 

Lease  and  grievance  procedures,  51560 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  51398 

Indian  Affairs  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Indian  child  welfare  program,  51624 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau; 
National  Park  Service 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 

Carbon  steel  wire  rod  from  Zimbabwe.  51373 
Applications,  hearings,  determinations,  etc.: 
University  of — 
Maine  et  al..  51373 
Massachusetts,  51374 

Justice  Department 

See  also  Drug  Enforcement  Administration 
NOTICES 

Pollution  control;  consent  judgments: 
Pryor  Creek  City.  OK,  et  al..  51402 


Labor  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration;  Mine  Safety  and  Health 
Administration;  Pension  and  Welfare  Benefits 
Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Idaho,  51334 
NOTICES 

Closure  of  public  lands: 

Idaho,  51400 
Coal  leases,  exploration  licenses,  etc.: 

Montana.  51400 
Realty  actions;  sales,  leases,  etc.: 

Wyoming,  51400 

Mine  Safety  and  Health  Administration 

RULES 

Coal  mine  safety  and  health: 
Underground  coal  mining — 
Explosives  and  blasting,  51610 

National  Commission  on  Severely  Distressed  Public 
Housing 

NOTICES 

Meetings.  51411,  51412 
(4  documents) 

National  Credit  Union  Administration 

NOTICES 

Meetings: 
Credit  Standards  Advisory  Committee,  51392 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Humanities  Panel,  51412 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 

National  Driver  Register  Advisory  Committee,  51441 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Navistar  International  &  Mack  Trucks,  Inc.,  51440 

National  Oceartic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlanta  surf  clam  and  ocean  quahog,  51368 
Atlantic  swordHsh,  51367 
Gulf  of  Mexico  reef  fish,  51367 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

Santa  Monica  Mountains  National  Recreation  Area,  CA, 
51401 
Meetings: 

Vancouver  Historical  Study  Commission.  51401 
National  Register  of  Historic  Places: 

Pending  nominations,  51402 

National  Science  Foundation 

NOTICES 

Meetings: 
Advanced  Scientific  Computing  Advisory  Committee, 
51413 
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51415 
(2  documents) 
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Nuclear  Regulatory  Commission 

RULES 
Practice  rules: 

Domestic  licensing  proceedings — 
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51321 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Lafayette  Clinic  et  al.,  51415 

Philadelphia  Electric  Co.  et  al..  51417 

Sequoyah  Fuels  Corp..  51421 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Austin  Supply,  Inc.,  et  al.,  51406 
PKF-Mark  III,  Inc..  51409 

Personnel  Management  Office 

NOTICES 
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51431 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  51444,  51445 
(2  documents) 
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Union  of  Soviet  Socialist  Republics  (Proc  6352),  51317 
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Polish-American  Heritage  Month  (Proc.  6353),  51629 

Public  Health  Service 

See  Food  and  Drug  Administration 

Saint  Lawrence  Seaway  Development  Corporation 

NOTICES 

Meetings: 
Advisory  Board,  51442 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
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Thrift  Supervision  Office 
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Meetings: 
Credit  Standards  Advisory  Committee,  51392 

Transportation  Department 
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Federal  Highway  Administration;  National  Highway 
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Development  Corporation 
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air  carrier  permits;  weekly  applications,  51439 

Treasury  Department 
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Agency  information  collection  activities  under  0MB  review. 
51442 
(2  documents) 
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Presidential  Documents 


Title  3- 

The  President 


Proclamation  6352  of  October  9,  1991 

Agreement  on  Trade  Relations  Between  the  United  States  of 
America  and  the  Union  of  Soviet  Socialist  Republics 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of 
the  United  States,  as  President  of  the  United  States  of  America,  I,  acting 
through  duly  empowered  representatives,  entered  into  negotiations  with  repre- 
sentatives of  the  Union  of  Sisviet  SociaHst  Republics  to  conclude  an  agreement 
on  trade  relations  between  the  United  States  of  America  and  the  Union  of 
Soviet  Socialist  Republics. 

2.  These  negotiations  were  conducted  in  accordance  with  the  requirements  of 
the  Trade  Act  of  1974  (Public  Law  9^-618,  January  3,  1975;  88  Stat.  1978).  as 
amended  (the  "Trade  Act"). 

3.  As  a  result  of  these  negotiations,  an  "Agreement  on  Trade  Relations 
Between  the  United  States  of  America  and  the  Union  of  Soviet  Socialist 
Republics,"  including  annexes  and  exchanges  of  letters  which  form  an  integral 
part  of  the  Agreement,  the  foregoing  in  English  and  Russian,  was  signed  on 
June  1, 1990,  by  duly  empowered  representatives  of  the  two  Governments  and 
is  set  forth  as  an  annex  to  this  proclamation. 

4.  This  Agreement  conforms  to  the  requirements  relating  to  bilateral  commer- 
cial agreements  set  forth  in  section  405(b)  of  the  Trade  Act  (19  U.S.C.  2435(b)). 

5.  Article  XVII  of  the  Agreement  provides  that  the  Agreement  shall  enter  into 
force  on  the  date  of  exchange  of  written  notices  of  acceptance  by  the  two 
Governments. 

a.  Section  405(c)  of  the  Trade  Act  (19  U.S.C.  2435(c))  provides  that  a  bilateral 
commercial  agreement  providing  nondiscriminatory  treatment  to  the  products 
of  a  country  heretofore  denied  such  treatment,  and  a  proclamation  implement- 
ing such  agreement,  shall  take  effect  only  if  approved  by  the  Congress  under 
the  provisions  of  that  Act. 

7.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President  to 
embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  the  substance 
of  the  provisions  of  that  Act,  of  other  acts  affecting  import  treatment,  and 
actions  taken  thereunder. 

NOW.  THEREFORE.  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  including  but  not  limited  to  sections  404,  405,  and 
604  of  the  Trade  Act  of  1974,  as  amended,  do  proclaim  that: 

(1)  This  proclamation  shall  become  effective,  said  Agreement  shall  enter 
into  force,  and  nondiscriminatory  treatment  shall  be  extended  to  the  products 
of  the  Union  of  Soviet  Socialist  Republics,  in  accordance  with  the  terms  of 
said  Agreement,  on  the  date  of  exchange  of  written  notices  of  acceptance  in 
accordance  with  Article  XVII  of  said  Agreement.  The  United  States  Trade 
Representative  shall  publish  notice  of  the  elective  date  in  the  Federal 
Register. 
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(2)  Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  into  the  customs  territory  of  the  United  States  on  or  after  the 
date  provided  in  paragraph  (1)  of  this  proclamation,  general  note  3(b)  to  the 
Harmonized  Tariff  Schedule  of  the  United  States,  enumerating  those  countries 
whose  products  are  subject  to  duty  at  the  rates  set  forth  in  Rates  of  Duty 
Column  2  of  the  tariff  schedule,  is  modified  by  striking  out  "Union  of  Soviet 
Socialist  Republics". 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


IFR  Doc.  91-24823 
Filed  10-&-91:  5:10  prnj 
Billing  code  319S-01-M 


Note:  The  annex  referred  to  in  paragraph  3  of  Proclamation  6352  was  printed  in  the  Federal 
Register  at  56  FR  37409.  August  6, 1991. 
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Tht«  section  o«  tf>e  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  booits  are  listed  in  ttie 
first  FEDERAL  REGISTER  issue  of  each 
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OFFICE  OF  GOVERNMENT  ETHICS 

S  CFR  Part  2636 

Regulation  Requiring  Confidential 
Reporting  of  Payment*  to  Cfiarltable 
Organizations  in  Ueu  of  Honoraria; 
Further  Deferral  of  Effective  Data 

aoency:  Office  of  Government  Ethics. 
action:  Further  deferral  of  effective 
date  of  interim  rule  provision. 

SUMMARY:  The  Office  of  Government 

Ethics  (OGE)  is  further  deferring  the 
effective  date  of  its  interim  rule  for  the 
executive  branch  on  confidential 
reporting  of  payments  to  charities  in  lieu 
of  honoraria  (see  56  FR  1727-1728, 
January  17. 1991  and  56  FR  21589,  May 
10. 1991).  The  regulation,  5  CFR  2636.205, 
will  now  become  effective  on  February 
18. 1992. 

DATES:  The  effective  date  of  5  CFR 
2636.205  is  further  deferred  until 
February  18, 1992. 

ADDRESSES:  Any  comments  or  questions 
should  be  sent  to  William  E.  Gressman, 
Office  of  Government  Ethics,  suite  500, 
1201  New  York  Avenue,  NW.. 
Washington,  DC  20005-3917. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gressman  of  OGE  at  the  address 
above,  telephone  (202/FTS)  523-5757, 
FAX  (202/FTS)  523-6325. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Government  Ethics  published  5 
CFR  2636.205,  the  confidential  reporting 
provision  for  payments  to  charitable 
organizations  in  lieu  of  honoraria,  as  an 
interim  rule  in  the  Federal  Register  on 
January  17, 1991  and  provided  for  an 
effective  date  of  May  15, 1991  (see  56  FR 
1721-1730).  The  remainder  of  that 
interim  regulation,  5  CFR  part  2636. 
entitled  "Limitations  on  Outside 
Employment  and  Prohibition  of 
Honorari"-  Confidential  Reporting  of 
Payments  to  Charities  in  Lieu  of 
Honoraria,"  was  effective  January  1, 


1991  and  continues  in  effect.  On  May  10, 
1991.  OGE  deferred  the  effective  date  of 
S  2636.205  until  October  15, 1991  in  order 
to  allow  more  time  to  adopt  a  new 
reporting  form;  as  noted  below,  OGE 
now  needs  additional  time  to  complete 
that  process. 

OGE  continues  to  work  on  a  draft 
confidential  standard  reporting  form  to 
collect  the  information  specified  in  5 
CFR  2636.205  and  the  underiying  section 
of  the  Ethics  in  Government  Act  as 
amended,  5  U.S.C.  appendix 
102(a)(1)(A).  Because  the  new  form  will 
collect  information  from  some  members 
of  the  public  (terminees  who  file  after 
leaving  the  Government)  as  well  as 
current  Federal  employees,  it  must  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1960. 44  U.S.C.  chapter 
35  (the  §  2636.205  regulation  itself  was 
approved  thereunder  by  OMB  on  April 
10. 1991).  In  addition,  since  the  form  will 
be  a  standard  form.  OGE  will  also 
submit  it  to  the  General  Services 
Administration  (GSA)  for  its  review  and 
approval  in  accordance  with  standard 
form  clearance  procedures.  In  order  to 
allow  an  adequate  amount  of  time  for 
OGE  to  finish  preparing  the  new 
reporting  form,  submit  it  to  OMB  and 
GSA  for  approval,  and  provide  for  a 
public  comment  period  before  final 
issuance  of  the  form,  the  Office  of 
Government  Ethics  has  determined  to 
further  defer  the  effective  date  of  the  5 
CFR  2636.205  reporting  regulation  until 
February  18, 1992. 

Approved:  October  7, 1991. 
Stephen  D.  Potts. 

Director,  Office  of  Government  Ethica. 
|FR  Doc.  91-24588  Filed  10-10-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marlceting  Service 

7  CFR  Part  75 
[No.  LS-90-112] 

Increase  Testing  Fees  for  Inspection 
and  Certification  of  OuaHty  of 
Agricultural  and  Vegetable  Seeds 
Under  ttie  Agricultural  Martteting  Act 
of  1946 

aoency:  Agricultural  Mariteting  Service. 
USDA. 


ACnow  Final  rule. 


SUMMARY:  This  final  rule  amends  7  CFR 
part  75  by  increasing  the  applicable  fees 
for  testing  seed  under  the  voluntary  seed 
inspection  and  certification  program. 
The  increased  fees  which  are  to  be  paid 
by  the  users  of  the  service  are  necessary 
because  of  increased  costs  of  operating 
the  program.  The  increased  fees  are 
intended  to  generate  sufficient  revenue 
to  offset  the  costs  of  operating  the 
program.  In  addition,  a  new  section  is 
added  to  display  the  OMB  control 
number  assigned  to  the  information 
collection  requirements  contained  in 
part  75. 

EFFECnVE  DATE:  November  12. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Triplitt.  Chief.  Seed  Regulatory 
and  Testing  Branch.  301-344-4430. 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  authorized  by  the  Agricultural 
Marketing  Act  (AMA)  of  1946.  as 
amended.  7  U.S.C.  1621  et  seq..  which 
provides  for  voluntary  seed  inspection 
and  certification  services.  The  AMA 
authorizes  the  Secretary  to  inspect  and 
certify  the  quality  of  agricultural 
products  and  collect  such  fees  as 
reasonable  to  cover  as  nearly  as 
practicable  the  cost  of  service  rendered. 
This  revision  is  to  increase  the  fees  to  be 
charged  for  the  inspection  and 
certification  of  agricultural  and 
vegetable  seeds  to  reflect  the 
Department's  cost  of  operating  the 
program. 

This  action  has  been  reviewed  under 
Executive  Order  No.  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  non-major  rule 
under  the  criteria  contained  therein. 
This  action  was  also  reviewed  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  Administrator  of  AMS  has 
determined  that  this  action  will  not  have 
a  substantial  economic  impact  on  a 
significant  number  of  small  entities. 
Although  some  seed  growers  and 
shippers  using  this  service  may  be 
classified  as  small  entities,  the  effect  of 
the  increased  fees  will  be  minimal. 
Under  this  final  rule  the  average  cost  for 
a  test  will  increase  from  $41.26  to 
approximately  $49.96.  It  is  estimated 
that  the  total  revenue  generated  by  this 
increase  will  be  approximately  $20,000 
annually. 

The  AMA  provides  for  the  inspection 
and  certification  of  quality  of 
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agricultural  and  vegetable  seeds  in  order 
to  brinq  about  efficient,  orderly 
marketing  and  to  assist  the  development 
of  new  or  expanding  markets.  The  AM  A 
pro\'ides  for  the  collection  of  fees  and 
charges  equal  to  the  cost  of  providing 
the  service.  The  service  is  voluntary  and 
available  to  anyone. 

Under  the  voluntary  program  samples 
of  agricultural  and  vegetable  seeds 
submitted  are  tested  for  factors  such  as 
purity  and  germination  at  the  request  of 
the  applicant  for  the  service.  In  addition, 
grain  samples,  submitted  at  the 
applicant's  request,  by  the  Federal  Grain 
Inspection  Service  are  examined  for  the 
presence  of  certain  weed  and  crop  seed. 
A  Federal  Seed  Analysis.  Sample 
Inspection,  Certificate  is  issued  giving 
the  test  results.  Of  2,000  samples  tested 
in  1990,  most  represented  seed  or  grain 
scheduled  for  export.  Many  importing 
countries  require  a  Federal  Seed 
Analysis  Certificate  on  U.S.  seed. 

The  fees  were  last  increased  June  1, 
1984.  Since  that  time  there  have  been 
increases  in  salaries  and  fringe  benefits 
of  botanists,  clerical,  and  supervisory 
personnel  as  well  as  all  administrative 
costs  of  operating  the  program.  In 
addition,  some  aging  testing  equipment 
such  as  seed  germinators  must  be 
replaced  in  order  to  continue  to  provide 
accurate,  timely  test  results.  After 
reviewing  the  current  costs  the 
department  determined  that  the  present 
fees  were  insufficient  to  cover  the 
department's  cost  of  operation.  In  view 
of  the  above,  the  hourly  rate  for 
voluntary  seed  inspection  and 
certification  services  is  increased  from 
$23.40  to  $29.40.  In  addition,  the  cost  of 
issuing  additional  duplicate  original 
certificates  will  be  increased  from  $3.30 
to  $7.35.  Approximately  one-fourth  hour 
is  required  to  issue  additional  duplicate 
certificates. 

In  addition,  this  final  rule  adds  a  new 
§  75.49  to  display  the  OMB  control 
number  assigned  to  the  information 
collection  requirements  in  part  75.  The 
information  collection  requirements 
contained  in  part  75  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35).  and  has  been 
assigned  OMB  Control  No.  0581-0140. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  May  2. 1991  [56  FR 
20146].  Comments  on  the  proposed  rule 
were  invited  from  interested  persons 
until  June  3. 1991.  No  comments  were 
received.  Therefore,  it  has  been 
determined  that  the  changes  to  the 
regulations  as  proposed  should  be 
adopted. 


List  of  Subjects  in  7  CFR  Part  73 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Reporting  and  recordkeeping 
requirements.  Seeds.  Vegetables. 

PART  75— REGULATIONS  FOR 
INSPECTION  AND  CERTIFICATION  OF 
QUALITY  OF  AGRICULTURAL  AND 
VEGETABLE  SEEDS 

1.  The  authority  citation  for  7  CFR 
part  75  continues  to  read  as  follows: 

Authority:  Sees.  203.  205,  60  Slat.  10^7  and 
1090.  as  amended  (7  U.S.C.  1622  and  1624). 

§75.41    [Amended) 

2.  In  §  75.41.  remove  "$23.40"  and  add 
in  its  place  "$29.40." 

§75.47    [Amended) 

3.  In  §  75.47.  remove  "83.30"  and  add 
in  its  place  "$7.35." 

4.  Section  75.49  is  added  to  read  as 
follows: 

§  75.49    OMB  control  numl>er8. 

The  control  number  assigned  to  the 
information  collection  requirements  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  is  as  follows:  OMB  Control 
No.  0581-0140. 

Done  at  Washington.  DC  on  October  4. 
1991. 

Kenneth  C.  Clayton, 

Acting  Administrator. 

[FR  Doc.  91-24362  Filed  10-10-91:  8:45  am) 

BILLING  CODE  341IM>2-M 


7  CFR  Part  1210 

[WRPA  Docket  No.  1;  FV-91-253) 

Watermelon  Research  and  Promotion 
Plan;  Amendments  to  Rules  and 
Regulations 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  is  adopting  without 
modification  as  a  final  rule  an  interim 
final  rule  which  amended  the 
Watermelon  Research  and  Promotion 
Plan's  rules  and  regulations  by  clarifying 
when  the  90-day  refund  period  begins 
for  assessments  paid  by  producers  and 
handlers  and  specifying  that,  when 
requesting  a  refund,  handlers  must 
submit  copies  of  a  specified  report,  and 
producers  must  submit  receipts  or 
copies  of  receipts  received  from 
handlers  on  the  date  the  producer's 
watermelons  were  handled.  This  action 
benefits  both  producers  and  handlers  by 
clarifying  when  the  refund  period  starts 


and  what  documentation  is  acceptable 
for  proving  payment  of  assessments. 

EFFECTIVE  DATE:  October  11. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  Mathews,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA.  room  2525-South.  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone 
(202)  447-4140. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  the 
Watermelon  Research  and  Promotion 
Plan  (Plan)  (7  CFR  part  1210).  The  Plan 
is  effective  under  the  Watermelon 
Research  and  Promotion  Act  (7  U.S.C. 
4901-4916),  hereinafter  referred  to  as  the 
Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  No.  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined  to 
be  a  "non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

The  Act  and  Plan  provide  that  all 
producers  (not  including  persons 
engaged  in  the  growing  of  less  than  five 
acres  of  watermelons)  and  handlers  of 
watermelons  are  subject  to  regulation 
under  the  Plan  for  watermelons 
produced  in  the  contiguous  48  States. 
The  Act  and  Plan  provide  that 
watermelon  producers  and  handlers  pay 
equal  assessments  for  operating  the 
program.  The  Act  and  Plan  further 
provide  that  handlers  are  responsible 
for  collecting  and  submitting  both 
producer  and  handler  assessments  to 
the  National  Watermelon  Promotion 
Board  (Board),  reporting  their  handling 
of  watermelons,  and  for  maintaining 
records  necessary  to  verify  their 
reportings. 

There  are  approximately  750 
watermelon  handlers  and  5,000 
watermelon  producers  subject  to 
regulation  under  the  Plan.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.2)  as  those  having  annual 
receipts  of  less  than  $3,500,000  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  watermelon 
handlers  and  producers  may  be 
classified  as  small  entities. 
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This  action  will  not  have  a  significant 
economic  impact  on  small  handlers  or 
producers.  This  action  benefits  both 
producers  and  handlers  by  clarifying 
when  the  refund  period  starts  and  what 
documentation  is  acceptable  for  proving 
payment  of  assessments. 

Section  1647(b)(2)  of  the  Act  (7  U.S.C. 
4906(b)(2)}  and  1210.327(b)  of  the  Plan  (7 
CFR  1210.327(b))  authorize  the  Board  to 
recommend  to  the  Secretary  such  rules 
and  regulations  as  are  necessary  to 
effectuate  the  terms  and  conditions  of 
the  Plan. 

An  interim  final.rule  amending 
§  1210.520  (7  CFR  1210.520)  was  issued 
June  21. 1991.  and  published  in  the 
Federal  Register  (56  FR  29399.  June  27, 
1991).  based  on  recommendations  from 
the  board.  That  rule  specified  that  the 
90-day  refund  period  begins  for  both 
producers  and  handlers  on  the  last  day 
of  the  month  of  handling.  That  rule 
further  required  that,  when  requesting  a 
refund,  handlers  must  submit  copies  of  a 
specified  report  and  producers  must 
submit  receipts  or  copies  of  receipts 
received  from  handlers  on  the  date  the 
producer's  watermelons  were  handled. 
It  was  also  provided  that  interested 
persons  could  file  written  comments 
through  July  29. 1991.  Twenty-one 
comments,  all  favoring  the  amendments, 
were  received  from  producers,  handlers, 
persons  commenting  on  behalf  of  the 
National  Watermelon  Promotion  Board, 
as  well  as  a  dietician. 

In  compliance  with  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction  Act 
(PRA)  of  1980  (44  U.S.C.  3501  et  seg.).  the 
information  collection  requirements  and 
refund  application  forms  used  under  the 
provisions  of  {  1210.520  have  been 
previously  approved  by  0MB  and 
assigned  0MB  Control  Number  0581- 
0158.  Recently  this  OMB  Control  Number 
was  redesignated  by  OMB  as  OMB 
Control  Number  0581-0093.  This  action 
places  no  new  recordkeeping  or 
reporting  requirements  on  producers  or 
handlers. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Upon  the  basis  of  the  evidence 
provided  by  the  Board,  and  the 
comments  submitted  regarding  the 
interim  final  rule,  it  is  found  that  this 
action,  and  all  of  its  terms  and 
conditions  as  set  forth,  finalizing  the 
interim  final  rule,  as  published  in  the 
Federal  Register  (56  FR  29399.  June  27. 


1991),  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  found  and  determined  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register, 
because:  (1)  This  action  maintains  the 
clarifications  and  specifications  of  the 
interim  final  rule;  (2)  the  interim  final 
rule  provided  a  30-day  comment  period, 
and  twenty-one  comments,  all  favoring 
the  amendments,  were  received;  (3)  the 
1991  crop  year  is  currently  underway; 
and  (4)  no  useful  purpose  would  be 
served  by  delaying  the  effective  date 
until  30  days  after  publication. 

List  of  Subjects  in  7  CFR  Part  1210 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Reporting  and  recordkeeping 
requirements.  Watermelons. 

For  the  reasons  set  forth  in  the 
preamble,  part  1210.  chapter  XI  of  title  7 
is  amended  as  follows: 

PART  1210— WATERMELON 
RESEARCH  AND  PROMOTION  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1210  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4901-4916. 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  1210.520, 
which  was  published  in  the  Federal 
Register  (56  FR  29399.  June  27. 1991).  is 
adopted  as  a  final  rule  without  change. 

Dated:  October  4. 1991. 

William  |.  Doyle, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-24361  Filed  10-10-^1;  8:45  am) 

BILUNO  CODE  3410-<»-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

Policy  and  Procedures  for 
Enforcement  Actions;  Policy 
Statement,  Correction 

agency:  Nuclear  Regulatory 

Commission. 

action:  Policy  statement:  correction. 

SUMMARY:  This  action  corrects  the 
Commission's  statement  of  policy  and 
procedure  for  NRC  enforcement  actions 
codified  as  appendix  C  to  10  CFR  part  2. 
On  August  2. 1991  (56  FR  36998).  the 
Nuclear  Regulatory  Commission 
published  a  policy  statement  in  the 


Federal  Register  that  modified  the 
•Commission's  Enforcement  Policy  to 
add  an  additional  example  to  the 
Reactor  Operations  Supplement 
involving  maintenance  related 
violations  and  to  delete  the  civil  penalty 
adjustment  factor  for  violations 
involving  maintenance  deficiencies.  This 
document  inadvertently  replaced  an 
example  that  was  added  to  the  Reactor 
Operations  Supplement  involving  a 
licensed  operator's  confirmed  positive 
drug  test  by  a  final  rule  published  on 
July  15. 1991  (56  FR  32066).  This  action  is 
necessary  to  restore  the  text  of 
appendix  C.  supplement  1.  paragraph  c.9 
that  was  added  in  the  July  15. 1991,  final 
rule  and  to  correct  the  paragraph 
designation  of  the  paragraph  added  in 
the  August  2. 1991.  policy  statement. 

EFFECTIVE  DATE:  August  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  492-0741. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  part  2 
continues  to  read  in  part  as  follows: 

Authority:  Sec  161.  68  Stat.  948.  as 
amended  (42  U.S.C.  2201):  sec  201, 88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 
***** 

2.  Appendix  C.  supplement  1,  is 
corrected  by  revising  example  c.9  and 
by  adding  example  c.lO  to  read  as 
follows: 

Appendix  C — General  Statement  of 
Policy  and  Procedure  for  NRC 
Enforcement  Actions 


Supplement  I — Severity  Categories 
***** 

Reactor  Operations 
***** 

C.  Severity  Level  III — Violations  involving 
for  example: 


9.  A  licensed  operator's  confirmed  positive 
test  for  drugs  or  alcohol  that  does  not  result 
in  a  Severity  Level  I  or  II  violation. 

10.  Equipment  failures  caused  by 
inadequate  or  improper  maintenance  that 
substantially  complicates  recovery  from  a 
plant  transient. 
***** 

Dated  at  Rockville,  Maryland  this  8th  day 
of  October  1991. 
For  the  Nuclear  Regulatory  Commission. 
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Donnie  Grimley. 

Director.  Divfsion  (^Freedom  of  Information 

and  PublicotioM  Services,  Office  of 

AdministTadoa. 

[FR  Doc.  91-24612  Filed  10-10-«;  8:45  am] 

BMXMQCOOe  rewMti-M 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  202,  213,  and  226 

[Regs.  B,  U,  Z;  Docket  No.  R-0737] 

Equal  Credit  Opportur>fty,  Consumer 
Leasing,  and  Truth  in  Lending 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Technical  amendment. 

summary:  The  Board  is  making 
technical  amendments  to  its  regulations 
to  reflect  the  organizational 
restructuring  of  the  Office  of  Thrift 
Supervision. 

EFFECTIVE  date:  October  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dale  I.  Nishimura,  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-2412;  for  the  hearing 
impaired  only,  contact  Dorothea 
Thompson.  Telecommunications  Device 
for  the  Deaf,  at  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Thrift  Supervision  (OTS)  has 
undergone  a  structural  reorganization 
which  has  eliminated  the  title  "District 
Director"  and  any  official  recognition  of 
an  OTS  "district."  The  realignment  has 
abolished  the  twelve  districts  and 
created  five  regions. 

The  Board's  Regulations  B  (Equal 
Credit  Opportunity).  M  (Consumer 
Leasing),  and  Z  (Truth  in  Lending) 
contain  references  to  the  various 
Federal  supervisory  agencies 
responsible  for  enforcement.  The 
following  amendments  are  hereby  made 
to  the  Board's  Regulations  B,  M.  and  Z 
to  reflect  this  agency  reorganization. 

List  of  Subjects 

12  CFR  Part  202 

Banks,  Banking.  Civil  rights. 
Consumer  protection.  Credit,  Federal 
Reserve  System.  Marital  status 
discrimination.  Minority  groups. 
Penalties,  Religious  discrimination.  Sex 
discrimination.  Women. 

J2  CFR  Part  213 

Advertising,  Consumer  leasing.  Truth 
in  lending. 

12  CFR  Part  226 
Advertising,  Banks.  Banking. 


Consumer  protection.  Credit,  Federal 
Reserve  System,  Finance,  Penalties, 
Rate  limitations.  Truth  in  lending. 

12  CFR  chapter  II  is  amended  as 
follows: 

PART  202— EQUAL  CREDIT 
OPPORTUNITY 

1.  The  authority  citation  for  12  CFR 
part  202  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1691-1691f. 

Appendix  A  to  Part  202 — Federal 
Enforcement  Agencies  [Amended] 

2.  Appendix  A  is  amended  by 
removing  under  the  fourth  heading  the 
reference  "The  District  Director  of  the 
Office  of  Thrift  Supervision  in  the 
district  in  which  the  institution  is 
located."  and  adding  "Office  of  Thrift 
Supervision  Regional  Director  for  the 
region  in  which  the  institution  is 
located."  in  its  place. 

PART  213— CONSUMER  LEASING 

1.  The  authority  citation  for  12  CFR 
part  213  is  amended  to  read  as  follows: 

Authority:  15  U.S.C.  1804. 

Appendix  D  to  Part  213 — Federal 
Enforcement  Agencies  [Amended] 

2.  Appendix  D  is  amended  by  adding 
at  the  end  of  the  fourth  heading  the 
reference  "Office  of  Thrift  Supervision 
Regional  Director  for  the  region  in  which 
the  institution  is  located." 


PART  226— TRUTH  IN  LENDING 

1.  The  authority  citation  for  12  CFR 
part  226  continues  to  read  as  follows: 

Authority:  Truth  in  Lending  Act,  15  U.S.C. 
1604  and  sec.  2.  Pub.  L  100-683. 102  Stat. 
2960:  sec  1204(c].  Competitive  Equality 
Banking  Act,  Pub.  L  100-86. 101  Stat.  552. 

Appendix  1 — Federal  Enforcement 
Agencies  [Amended] 

2.  Appendix  I  is  amended  by  removing 
under  the  fourth  heading  the  reference 
"The  District  Director  of  the  Office  of 
Thrift  Supervision  in  the  district  in 
which  the  institution  is  located."  and 
adding  "Office  of  Thrift  Supervision 
Regional  Director  for  the  region  in  which 
the  institution  is  located."  in  its  place. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  3. 1991. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  91-24270  Filed  10-10-91;  8:45  am] 

BtLUNO  CODE  S31(M>1-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-NII-86-AD;  Amdt  39-8059; 
AD  91-21-12] 

Airworthiness  Directives;  Boeing 
Models  737, 757,  and  747-400  Series 
Ahplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Models  737. 
757,  and  747-400  series  airplanes,  which 
requires  replacement  of  the  radio 
control  panels  (RCP)  in  the  flight  deck. 
This  amendment  is  prompted  by  reports 
of  uncommanded  frequency  changes  of 
the  Very  High  Frequency  (VHF)  and 
High  Frequency  (HF)  radios.  This 
condition,  if  not  corrected,  could  result 
in  temporary  loss  of  communications 
with  Air  Traffic  Control  (ATC)  and 
result  in  a  hazardous  situation  during  a 
critical  flight  phase. 
DATE:  Effective  November  12. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  Slotte.  Seattle  Aircraft 
Certification  Office.  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  227-2797.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW„  Renton. 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Boeing  Models  737.  757,  and  747- 
400  series  airplanes,  which  requires 
replacement  of  the  radio  control  panels 
in  the  flight  deck,  was  published  in  the 
Federal  Register  on  June  4, 1991  (56  FR 
25380). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  stated  that  there 
is  a  need  to  further  define  the  dash 
numbers  of  the  affected  parts  and  to 
identify  the  approved  corrective 
panel(s).  The  FAA  notes  that  the  panels 
required  to  be  removed  by  this  AD  are 
P/N's  285U0037-104.  -105.  -201,  -202, 
and  -203.  Since  these  dash  numbers 
constitute  the  only  part  numbers 
currently  in  service  and  the  proposal 
identified  all  units  with  the  basic  part 
number  (285U0037),  there  is  no  impact 
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on  the  number  of  airplanes  affected.  In 
addition,  Boeing  is  in  the  process  of 
preparing  replacement  panels  and  a 
related  service  bulletin  (to  be  reviewed 
and  approved  by  the  FAA)  as  a  means 
of  compliance  with  this  AD.  The  final 
rule  has  been  changed  to  specify  the 
affected  part  numbers. 

Several  commenfers  stated  that  the 
proposed  compliance  time  of  nine 
months  may  be  too  short  because 
replacement  parts  are  not  currently 
available.  One  commenter  requested 
that  the  compliance  time  be  extended  to 
12  months.  After  reviewing  the  present 
status  of  the  program  to  produce 
replacement  panels,  the  FAA  agrees  that 
the  comphance  time  may  be  extended  to 
12  months  without  significantly 
impacting  safety.  The  final  rule  has  been 
changed  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  expand  the  scope  of 
the  AD. 

There  are  approximately  173  Models 
737,  757,  and  747-400  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  20  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,200. 

The  regulations  .adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-21-12.    Boeing:  Amendment  39-8059. 
Docket  No.  91-NM-86-AD. 

Applicability:  Model  737,  757,  and  747-400 
series  airplanes,  equipped  with  Boeing  part 
number  (P/N)  285U0037-104,  -105,  -201,  -202, 
or  -203  series  radio  control  panels, 
certificated  in  any  category. 

Compliance:  Required  within  12  months  of 
the  effective  date  of  this  AD  unless 
previously  accomplished. 

To  prevent  uncommanded  frequency 
changes  of  the  high  frequency  (HF)  and  very 
high  frequency  (VHF)  radios,  accomplish  the 
following: 

(a)  Remove  the  P/N  285U0037-104,  -105,  - 
201,  -202,  or  -203  series  radio  control  panels 
and  replace  them  with  panels  approved  by 
the  Manager,  Seattle  Aircraft  Certification 
Office  (ACO),  FAA,  Transport  Airplane 
Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  (39-6059,  AD91-21-12) 
becomes  effective  November  12, 1991. 

Issued  in  Renton,  Washington,  on 
September  27, 1991. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-24572  Filed  10-10-91;  8:45  am] 

BILUNO  COOe  4t10-19-M 


14  CFR  Part  39 

(Docket  No.  90-NM-204-AO:  Amdt  39- 
8011;  AD  91-18-08] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires  that 
landing  gear  brake  wear  limits  be 
incorporated  into  the  FAA-approved 
maintenance  inspection  program.  This 
amendment  is  prompted  by  an  accident 
in  which  a  transport  category  airplane 
executed  a  rejected  takeoff  (RTO)  and 
was  unable  to  stop  on  the  runway.  An 
investigation  revealed  that  8  out  of  10 
brakes  on  the  airplane  were  at  or  near 
the  maximum  allowable  wear  limits 
before  the  RTO  and  were  unable  to 
absorb  the  required  RTO  energy,  thus 
contributing  to  the  accident.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  brake  effectiveness  during  a 
high  energy  RTO  and  cause  further 
incidents/accidents. 
EFnsCTlVE  DATE:  November  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  David  M.  Herron,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  227-2672.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-^1056. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  which  requires  that  landing 
gear  brake  wear  limits  be  incorporated 
into  the  FAA-approved  maintenance 
inspection  program,  was  published  in 
the  Federal  Register  on  December  18, 
1990  (55  FR  51921). 

Interested  persons  have  been  a^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  disagreed  with  the 
standard  that  the  FAA  imposed 
regarding  the  allowance  of  thrust 
reverser  credit  in  the  calculation  of  the 
energy  the  brake  must  absorb  in  its 
worn  state;  this  commenter  asked  that 
the  allowable  wear  limits  be  adjusted  to 
reflect  no  credit  for  thrust  reversers.  The 
commenter's  reason  for  objecting  was 
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that  the  FAA  would  be  unable  to  assure 
that  brakes  worn  to  the  maximum 
allowable  limit  are  capable  of  absorbing 
the  additional  energy  if  thrust  reversers 
are  not  used  or  inoperable.  The  FAA 
concurs  in  part  with  the  commenter.  If 
thrust  reversers  are  unavailable,  it  is 
possible  that  the  brakes  will  not  be  able 
to  absorb  the  energy  of  a  maximum 
kinetic  energy  RTO  on  a  dry  runway, 
field-length  limited  takeoff,  with  all  the 
brakes  at  their  maximum  wear  state. 
However,  the  FAA  does  not  concur  that 
the  wear  limit  should  be  based  on  the 
absence  of  thrust  reversers.  A  number  of 
factors  exist  which,  when  considered, 
provide  an  acceptable  level  of  safety 
without  further  reducing  allowable 
brake  wear  through  eliminating  the 
effect  of  thrust  reversers.  Maximum 
energy  RTO's  are  a  relatively  rare  event. 
Further,  it  is  rare  for  airplanes  to  be 
operating  with  all  brakes  worn  to  their 
limit  In  addition,  thrust  reversers  will  in 
almost  all  cases  be  used  because  flight 
crews  are  trained  to  apply  them  when 
bringing  the  airplane  to  a  stop, 
especially  during  an  RID.  It  should  also 
be  noted  that  the  energy  credit  allowed 
for  thrust  reversers  for  the  purposes  of 
this  AD  is  based  on  loss  of  an  engine 
and  its  attendant  thrust  reverser,  and 
loss  of  an  engine  is  not  the  only  reason 
for  rejecting  a  takeoff.  Also,  there  is 
usually  more  runway  distance  available 
than  the  minimum  allowable  under  the 
operating  rules,  which  provides  some 
stopping  performance  margin  during  an 
RTO.  When  aD  these  factors  are 
considered,  sufficient  conservatism  is 
present  to  offset  the  added  costs 
associated  with  limiting  brake  wear 
based  on  the  absence  of  thrust 
reversers. 

Another  commenter  asked  that  the 
rule  be  withdrawn  since  there  have  been 
no  accidents/incidents  on  the  Model 
747,  and  the  possibility  of  having  all 
brakes  on  the  airplane  being  near  the 
fully  worn  state  at  the  same  time  is 
extremely  remote.  The  FAA  disagrees. 
This  type  of  event  has  occurred  on  a 
transport  airplane  in  service.  Further,  in 
light  of  recent  data,  new  methodologies 
were  developed  and  used  to  determine 
brake  wear  limits  which,  in  some  cases, 
are  different  from  those  currently  used. 
The  FAA  has  determined  that  these 
limits  provide  a  more  appropriate  level 
of  safety  which  more  realistically 
reflects  actual  airplane  usage  than  those 
currently  recommended  Also,  the 
existing  wear  limits  may  not  be  adhered 
to  since  they  currently  are  not  mandated 
by  the  FAA;  as  described  in  the 
preamble  to  the  Notice,  this  could  result 
in  an  unsafe  condition. 


One  commenter  contended  that  the 
period  for  public  comment  provided  for 
this  action  was  too  short;  this 
commenter  indicated  that  only  23 
working  days  were  actually  available 
for  compiling  comments.  The  FAA  notes 
that  the  Notice  was  published  in  the 
Federal  Register  on  December  18, 1990; 
the  period  for  public  comment  closed  on 
February  1, 1991.  This  time  span 
encompassed  a  total  of  six  weeks, 
which  is  the  normal  amount  of  time 
usually  provided  for  public  comment  to 
any  NPRM. 

A  commenter  asked  that  the 
Discussion  section  of  the  proposal  be 
clariRed  since  it  gives  the  impression 
that  something  was  wrong  with  the 
Model  DC-10  brake  pistons;  there  was 
nothing  wrong  with  the  pistons.  The 
FAA  agrees  that  there  was  nothing 
wrong  with  the  pistons  in  the  brake 
assembhes;  the  O-ring  was  damaged  as 
a  result  of  the  pistons  being  over- 
extended due  to  excessive  brake  wear. 

A  commenter  asked  the  FAA  to  justify 
why  it  did  not  incorporate  certain  key 
items  recommended  by  the  Aerospace 
Industries  Association  (AIA).  The 
commenter  £isked  why  the  FAA: 

1.  Used  100%  worn  brakes  when  AIA 
demonstrated  that  airlines  generally 
remove  brakes  prior  to  100%  wear  and 
the  extremely  remote  probability  that  all 
brakes  on  the  airplane  would  be  at  the 
fully  worn  state  when  a  maximum 
energy  RTO  is  conducted. 

2.  Did  not  address  brake  force 
(stopping  distance)  when  AIA  guidelines 
dealt  with  brake  force  and  the  energy 
and  force  issues  are  interdependent. 

3.  Did  not  consider  the  probabihty  of 
occurrence  and  severity  of  the  result  in 
establishing  these  requirements. 

The  FAA  required  a  demonstration  of 
100%  worn  brakes  because  the 
regulatory  and  design  intent  is  that 
brakes  be  capable  of  absorbing  100%  of 
the  energy  in  their  operating 
environment.  If  the  criteria  only 
addressed  brakes  at  a  90%  worn  state, 
the  FAA  would  not  have  properly 
evaluated  the  brake.  Also,  airlines 
routinely  remove  brakes  prior  to  their 
fully  worn  state;  this  is  done  for  the  sake 
of  convenience,  and  for  economic 
considerations  regarding  dispatch  and 
spares  availability. 

Brake  force  issues  were  not  addressed 
in  this  rulemaking  because  the  FAA 
determined  that  additional  information 
was  necessary  before  proceeding  with 
rulemaking  on  this  subject.  The  FAA 
'herefore  made  the  decision  to  continue 
with  the  brake  energy  issue  in  the 
interest  of  public  safety  while  the  issues 
surrounding  brake  force  were  being 
resolved.  The  FAA  may  consider  further 


rulemaking  to  address  the  brake  force 
issues. 

Finally,  the  issue  regarding  probability 
of  occurrence  and  severity  of  the  result 
proposed  by  the  AIA,  involved  the 
probability  of  die  airplane  conducting 
an  RTO  at  the  maximum  kinetic  energy, 
all  brakes  on  the  airplane  being  at  their 
fully  worn  state,  and  the  anplane 
departing  the  runway  at  a  relatively  low 
speed  (20  knots  or  less).  The  existing 
regulations  and  design  criteria  require 
that  an  airplane  stop  on  the  runway.  It  is 
unacceptable  to  the  FAA  for  an  airplane 
braking  system  to  be  designed  in  such  a 
manner  or  to  have  standards  that  allow 
an  airplane  to  leave  the  runway  at  any 
speed,  since  obstacles  and  hazards  may 
damage  the  airplane  or  cause  injuries  to 
passengers  and  crew  members. 

Another  commenter  stated  that  rules 
regarding  this  subject  should  be 
promulgated  for  both  U.S.  and  non-U.S. 
airframe  manufacturers.  The  discussion 
in  the  preamble  to  the  proposed  rule 
only  stated  that  U.S.  airframe 
manufacturers  had  been  requested  to 
provide  required  adjustments  in 
allowable  wear.  It  is  the  intent  of  the 
FAA  to  address  all  transport  airplanes 
that  have  a  U.S.  Type  Certificate.  Non- 
U.S.  airframe  manufacturers  have  been 
providing  similar  information  and 
additional  rulemaking  may  be 
forthcoming  based  on  the  data  received. 

One  commenter  asked  that  brakes  in 
limited  use,  and  expected  to  decline  in 
usage,  be  exempted  from  the  worn  brake 
standard  imposed  by  the  FAA.  The  FAA 
considers  it  inappropriate  to  attempt  to 
address  all  brakes  in  this  rulemaking 
action.  However,  the  FAA  will  address 
each  of  these  brakes  on  a  case-by-case 
basis,  as  petitioned  by  the  airframe/ 
brake  manufacturers. 

Another  commenter  requested  that 
brake  and  airframe  manufacturer  part 
numbers  be  identified  in  the  nde.  The 
FAA  agrees  that  these  should  be 
included  and  has  changed  the  final  rule 
accordingly. 

One  commenter  asked  that  the 
wording  of  the  proposed  paragraph  A. 
be  reworded  to  indicate  that  this  limit  is 
the  length  of  the  wear  pin  after  the 
brake  is  rebuilt.  The  commenter 
provided  no  justification  for  why  this 
should  be  done.  The  FAA  does  not 
consider  changing  the  wording  to  be 
appropriate,  since  operators  use 
different  wear  pin  lengths  and  removal 
criteria  for  various  reasons.  By 
specifying  the  criteria  as  allowable 
wear,  the  rule  still  provides  flexibility 
for  the  operators  while  meeting  its 
intent. 

One  commenter  requested  that  the 
FAA  review  the  relevance  of  the 
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requirement  within  the  rule  for 
incorporation  of  maintenance  wear 
limits  that  are  identical  to  values 
already  in  use,  and  currently  in  the 
brake  manufacturers'  component 
maintenance  manuals  and/or  service 
bulletins.  The  commenter  also  asked 
that  the  FAA  consider  other  appropriate 
means  of  accomplishing  the  intent  of 
this  rule,  such  as  utilizing  the  provisions 
of  part  43  of  the  Federal  Aviation 
Regulations  ("Maintenance,  Preventive 
Maintenance,  Rebuilding,  and 
Alteration")  to  place  more  emphasis  on 
this  issue,  and  specifying  the  brake 
manufacturers'  component  maintenance 
manual  and/or  service  bulletin 
information  control  brake  overhaul 
criteria.  This  would  provide  for 
comprehensive  maintenance  criteria  to 
be  controlled  and  maintained  for  each 
individual  brake  and  airplane 
combination.  The  FAA  disagrees.  The 
FAA  has  determined  that  the  current 
regulations  and  methodology  used  do 
not  require  the  establishment  and 
maintenance  of  wear  limits  and  that,  as 
a  result,  an  unsafe  condition  exists. 
Under  these  circumstances,  the  AD 
process  is  the  appropriate  regulatory 
means  for  mandating  corrective  action. 

One  commenter  asked  that  certain 
brakes  be  excluded  from  the  proposed 
rule  since  dynamometer  testing  has 
shown  that  these  brakes  do  not  require 
a  wear  limit  reduction.  The  FAA 
disagrees.  Even  though  no  wear  limit 
reduction  is  necessary,  the  rule  still 
requires  operators  to  establish  these 
limits  in  their  FAA-approved 
maintenance  program.  Further,  should 
an  operator  not  be  utilizing  these  limits, 
it  is  critical  that  the  operator's  brakes  be 
evaluated  to  assure  that  they  are  within 
these  limits. 

Another  commenter  objected  to  the 
description  of  the  unsafe  condition  as' 
stated  in  the  summary  section  of  the 
preamble.  The  commenter  contended 
that  there  is  no  actual  change  in 
currently  used  wear  hmits  and  the  loss 
of  brake  effectiveness  does  not  exist  for 
certain  brakes.  The  commenter  also 
stated  that  since  there  have  been  no 
incidents  or  accidents  involving  Model 
747  airplanes  related  to  this  issue,  the 
indication  that  the  addressed  unsafe 
condition  could  lead  to  "further" 
accident/incidents  is  inappropriate  The 
FAA  disagrees.  As  stated  previously, 
the  FAA  has  determined  that  it  is 
necessary  to  require  that  these  wear 
limits  be  mandated  and  their  present 
use  verified.  The  term  "further"  was 
used  in  a  generic  sense,  since  the  FAA  is 
dealing  with  this  issue  on  a  broad  tMsis. 

One  commenter  stated  that  the  phrase 
"not  properly  defined,"  regarding 


current  brake  wear  limits,  is  confusing 
since  it  could  be  interpreted  to  apply  to 
the  component  maintenance  manual  or 
maintenance  inspection  program.  The 
commenter  asked  that  this  be  clarified 
to  indicate  that  it  only  applies  to  the 
maintenance  inspection  program.  The 
FAA's  intent  in  using  that  phrase  was  to 
communicate  that  brake  wear  limits  in 
the  component  maintenance  manual 
may  not  be  properly  defined  in  or 
incorporated  into  the  operators'  FAA- 
approved  maintenance  programs. 

Another  commenter  expressed 
concern  about  the  difference  between 
the  wear  limit  for  a  specific  brake 
recommended  by  the  manufacturer  and 
tliat  in  the  proposed  rule.  Dynamometer 
tests  showed  that  a  2.16  inch  wear  limit 
is  capable  of  absorbing  the  required 
energy,  but  the  manufactiuer 
recommends  a  lower  limit  (2.00  inch) 
due  to  service  experience;  future  service 
experience  may  result  in  increases  to 
the  wear  limit.  The  commenter 
requested  that  the  wear  limit  currently 
recommended  by  the  manufacturer  be 
included  in  the  rule  in  place  of  the  2.16 
inch  wear  limit  proposed.  The  FAA 
agrees  and  has  revised  the  Rnal  rule 
accordingly.  This  change  should  not 
increase  wear  limits  already 
recommended  and  theoretically  in  use. 

A  final  commenter  objected  to  the 
statement  that  the  intent  of  the  rule  is, 
"To  prevent  the  loss  of  main  landing 
gear  braking  effectiveness  *  *  *,"  and 
suggested  that  it  be  changed  to,  'To 
assure  that  the  present  level  of  brake 
effectiveness  is  retained  *  *  *."  The 
commenter  stated  that  the  revised 
wording  is  more  accurate  since  the  wear 
limits  currently  being  used  by  affected 
operators  are  not  different  from  those 
specified  in  the  proposed  rule.  The  FAA 
disagrees  that  the  wording  needs  to  be 
changed.  The  FAA  has  determined  that 
although  the  wear  limits  may  actually  be 
used  by  affected  operators,  they  may 
not  be  adhered  to,  since  no  specific 
requirement  to  do  so  exists.  The  use  of 
the  word  "prevent"  is  appropriate  since 
the  ultimate  intent  of  the  brake  wear 
limits  is  definitely  to  prevent  the  loss  of 
braking  effectiveness. 

The  format  of  the  final  rule  has  been 
restructured  to  be  consistent  with  the 
standard  Federal  Register  style. 

Paragraph  (b]  of  the  final  rule  has 
been  revised  to  specify  the  current 
procedure  for  submitting  requests  for 
approval  of  alternative  methods  of 
compliance. 

The  economic  analysis  paragraph 
below,  has  been  revised  to  increase  the 
specified  hourly  rate  from  $40  per 
manhour  (as  was  cited  in  the  preamble 
to  the  Notice)  to  $55  per  manhour.  The 


FAA  has  determined  that  it  is  neoeMary 

to  increase  this  rate  used  in  calculating 
the  cost  impact  associated  with  AD 
activity  to  account  for  various 
inflationary  costs  in  the  airline  industry. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scopie  of  the  rule. 

There  are  approximately  300  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  48  airplanes  of  U.S. 
registry  and  11  U.S.  operators  will  be 
affected  by  this  AD.  Although  the  rule 
will  require  the  incorporation  of 
maximum  brake  wear  limits  into  the 
FAA-approved  maintenance  inspection 
program,  no  other  action,  inspection,  or 
part  replacement  costs  are  involved. 
However,  it  is  estimated  that  it  will 
require  20  manhours,  at  an  average 
labor  cost  of  $55  per  manhour,  for  each 
operator  to  incorporate  the  requirement 
into  its  FAA-approved  maintenance 
inspection  program.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U  S.  operators  is  estimated  to  be 
$12,100  (or  $1,100  per  operator). 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  fmal  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Sabjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-08.  Boeing:  Amendment  39-8011. 
Docket  No.  9O-NM-204-AD. 

Applicability:  Model  747  series  airplanes 
equipped  with  brake  part  numbers  (P/N) 


identified  in  paragraph  (a)  of  this  AD, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  loss  of  main  landing  gear 
braking  effectiveness,  accomplish  the 
following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD.  incorporate  the  maximum  brake 
wear  limits,  shown  below,  into  the  FAA- 
approved  maintenance  inspection  program. 


Brake  manufacturer 

Brake  P/N 

Boeing  P/N 

Maximum 
wear  limit 
(inches) 

Berxlix                                                              

2603703-13 

2603703-14 

2605662-1 

2605662-3 

2-1515-1 

2-1515-2 

60810014-9 

60B10014-11 

60810014-15 

60810014-23 

60810062-11 

60810062-12 

1.55 

1.55 
2.50 
2.70 

2.00 

BF  Goodrich                   *..«« « 

2.00 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  (39-8011,  AD  91-18-08) 
becomes  effective  November  12, 1991. 

Issued  in  Renton,  Washington,  on 
September  26, 1991. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-24573  Filed  10-10-91;  8:45  am) 
BILUNG  CODE  4«10-13-M 


14  CFR  Part  39 

(Docket  No.  91-CE-64-AD:  Amdt  39-8061; 
AO  91-22-01] 

Airworthiness  Dh'ecttves;  Cessna 
Model  210  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AI3)  that  is 
applicable  to  certain  Cessna  Model  210 
airplanes.  This  action  requires  an 
inspection  of  the  electrical  wires  in  the 
nose  gear  tunnel  area  and  the  fuel  line 
to  the  engine-driven  fuel  pump  for 
cracking  or  chafing;  the  replacement  of  a 
cracked  or  chafed  fuel  line  or  electrical 


wire;  and  routing  or  clamping  of  the  wire 
bundle  in  the  nose  gear  tunnel  area  to 
obtain  minimum  clearance.  There  have 
been  24  reports  of  damaged  fuel  lines 
that  have  resulted  from  contact  with 
electrical  wires.  One  incident  resulted  in 
an  in-flight  fire.  The  actions  specified  by 
this  AD  are  intended  to  prevent  fuel 
leakage  caused  by  damaged  fuel  lines, 
which  could  result  in  an  in-fiight  fire. 
DATES:  Effective  November  4, 1991. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  17. 1991. 

ADDRESSES:  Cessna  Service  Information 
Letter  SE82-32.  dated  July  23. 1982.  that 
is  discussed  in  this  AD  may  be  obtained 
from  Cessna  Aircraft  Company,  P.O. 
Box  7704.  Wichita.  Kansas  67277; 
Telephone  (316)  941-7550.  This 
information  may  also  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  this  AD  in  triplicate 
to  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention; 
Rules  Docket  91-CE-64-AD,  room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  O.  Pendleton.  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office.  FAA.  1801  Airport  Road.  Mid- 
Continent  Airport.  Wichita.  Kansas 
67209;  Telephone  (316)  946-4143. 
SUPPLEMENTARY  INFORMATION:  There 
have  been  24  reports  of  damaged  fuel 
lines  that  have  resulted  from  contact 
with  electrical  wires  on  certain  Cessna 
Model  210  airplanes.  One  incident 
resulted  in  an  in-fiight  fire.  There  is  a 
possibility  that  the  wire  bundle  located 
in  the  nose  gear  tunnel  area  is  making 
contact  with  the  engine-driven  fuel 
pump  fuel  line  on  the  affected  airplanes. 


which  could  result  in  a  cracked  or 
chafed  fuel  line  or  electrical  wires.  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  there 
should  be  a  minimum  clearance  of  .25 
inches  between  the  wire  bundle  and  fuel 
line  to  the  engine-driven  fuel  pump,  and 
that  AD  action  should  be  taken  in  this 
area  in  order  to  continue  to  assure  the 
airworthiness  of  the  affected  airplanes. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Cessna 
Model  210  airplanes  of  the  same  type 
design,  an  airworthiness  directive  is 
being  issued  that  specifies  actions  that 
will  prevent  fuel  leakage  caused  by 
damaged  fuel  lines,  which  could  result 
in  an  in-flight  fire.  The  AD  action 
requires  an  inspection  of  the  electrical 
wires  in  the  nose  gear  tunnel  area  and 
the  fuel  line  to  the  engine-driven  fuel 
pump  for  cracking  or  chafing;  the 
replacement  of  a  cracked  or  chafed  fuel 
line  or  electrical  wire;  and  routing  or 
clamping  of  the  wire  bundle  in  the  nose 
gear  tunnel  area  to  obtain  minimum 
clearance. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impracticable  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days.  Although 
this  action  is  in  the  form  of  a  final  rule 
that  involves  requirements  affecting 
immediate  flight  safety  and.  thus,  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
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they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  at  the  address  given 
above.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

S  39.13   (Ammded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

AD  91-22-01    Cessna:  Amendment  39-6061: 
Docket  No.  91-CE-64-AD. 

Applicability:  Model  210  airplanes  (aerial 
numbers  (S/N)  21059062  through  21064535,  S/ 
N  T21CM)393  through  T210-0454,  and  S/N 
P21000001  through  P21000760],  certificated  in 
any  category. 

Compliance:  Required  within  the  next  50 
hours  time-in-service,  unless  already 
accompUshed. 

To  prevent  fuel  leakage  caused  by 
damaged  fuel  lines,  which  could  result  in  an 
in-flight  fire,  accomplish  the  following: 

(a)  Inspect  the  electrical  wires  in  the  nose 
gear  tunnel  area  and  the  fuel  line  to  the 
engine-driven  fuel  pump  for  cracks  or  chafing. 

(1)  If  any  cracked  or  chafed  electrical  wire 
or  fuel  line  is  found,  prior  to  further  flight, 
replace  with  a  new  electrical  wire  or  fuel 
line.  Ensure  that  the  electrical  wires  are 
bundled  and  route  or  clamp  the  wire  bundle 
so  there  is  a  clearance  of  .25  inches  l>etween 
the  wire  bundle  and  fuel  line  to  the  engine- 
driven  fuel  pump. 

(2)  If  no  cracked  or  chafed  electrical  wire 
or  fuel  line  is  found,  ensure  that  the  electrical 
wires  are  bundled  and  route  or  clamp  the 
wire  bundle  so  there  is  a  clearance  of  .25 
inches  between  the  wire  bundle  and  fuel  line 
to  the  engine-driven  fuel  pump. 

Note:  Cessna  Service  Information  Letter 
SE82-32.  dated  July  23. 1982,  includes  a  photo 
that  highlights  the  inspection  areas  and 
clearance  area  that  is  referenced  in  this  AD. 
This  service  information  may  be  obtained 
from  the  Cessna  Aircraft  Company,  P.O.  Box 
7704,  Wichita,  Kansas  67277. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety,  may 
l>e  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office.  FAA.  1801 
Airport  Road,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office. 

(d)  Information  that  is  related  to  this  AD 
may  be  obtained  from  the  FAA  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12lh  Street.  Kansas  City, 
Missouri.  This  amendment  becomes  effective 
on  November  4, 1991. 


Issued  in  Kansas  Qty,  Missouri  on 
September  30. 1991. 

Barry  D.  Clementt, 

Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  91-24574  Filed  10-10-81;  8:45  am] 

MUNQ  CODE  4t10-1»-M 


14  CFR  Part  39 

(Docket  No.  89-ANE-05;  Amdt  39-6370] 

Airworthiness  Directives;  CFM 
International  (CFMt)  CHM56-2/-3/- 
3B/-3C/-5  Series  Turt>ofan  Engines; 
Correction 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  in  an  Airworthiness 
Directive  (AD)  which  was  published  in 
the  Federal  Register  on  Thursday, 
October  26, 1989,  (54  FR  43581).  This 
action  corrects  the  Amendment  Number. 
The  AD  in  all  other  respects  remains 
unchanged. 

EFFECTIVE  DATE:  October  11, 1991. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  Airworthiness  Directive  (AD), 
applicable  to  CFMI  CFM56-2/-3/-3B/- 
3C/-5  Series  turbofan  engines,  was 
published  in  the  Federal  Register  on 
Thursday,  October  26, 1989.  (54  FR 
43581).  The  AD  superseded  AD  89-17-04 
by  adding  new  bearing  part  numbers 
and  serial  numbers,  and  the  CFM56-5 
model  engine,  to  the  bearing  inspection 
and  removal  program.  The  following 
correction  is  needed: 

On  page  54  FR  43581,  in  the  first 
columa  on  the  second  line  after  the  CFR 
title  and  part  heading,  change  the 
Agency  number  to  read  as  follows: 
[Docket  No.  89-ANE-05;  Amdt.  39-6370], 

Issued  in  Burlington.  Massachusetts,  on 
September  18. 1991. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  B' Propeller 
Directorate,  Aircraft  Certification  Sen-ice. 

[FR  Doc.  91-24461  Filed  10-10-91;  8:45  am) 

WLLINQ  CODE  4t1l>-1S-M 


14  CFR  Part  71 

(Alrspac*  Docket  No.  90-ASW-36] 

Revision  of  Control  Zone:  AmariHo,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  revises  the 
control  zone  located  at  AmariHo,  TX. 
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This  action  is  necessary  to  revise  the 
name  of  the  airport,  the  runway  used  in 
the  control  zone  description  due  to  a 
change  of  magnetic  variation,  and  the 
coordinates  of  the  airport.  The  intended 
effect  of  this  action  is  to  revise  the 
control  zone  located  at  Amarillo,  TX,  to 
ensure  adequate  controlled  airspace  to 
contain  instrument  operations  at  the 
Amarillo  International  Airport. 
EFFECTIVE  DATE:  0901  u.t.c.  January  9, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Kennedy,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530.  telephone  (817) 
624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  10, 1990,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  control  zone 
located  at  Amarillo,  TX  (56  FR  35). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.171  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G,  dated  September  4. 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  control  zone  located  at  Amarillo,  TX. 
This  action  is  necessary  to  revise  name 
of  the  airport,  the  runway  used  in  the 
control  zone  description  due  to  a  change 
of  magnetic  variation,  and  the 
coordinates  of  the  airport.  The  intended 
effect  of  this  action  is  to  revise  the 
control  zone  located  at  Amarillo,  TX,  to 
ensure  adequate  controlled  airspace  to 
contain  instrument  operations  at  the 
Amarillo  International  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  1354(a). 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.171    (Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Amarillo,  TX  [Revised] 

Within  a  5-mile  radius  of  the  Amarillo 
International  Airport  (latitude  35*13'10"N.. 
longitude  101*42'20"W.);  within  2  miles  each 
side  of  the  Amarillo  VORTAC  220*  radial, 
extending  from  the  5-mile  radius  zone  to  the 
VORTAC;  within  2  miles  each  side  of  the 
extended  centerline  of  Runway  22,  extending 
from  the  5-mile  radius  zone  to  4.5  miles 
southwest  of  the  departure  end  of  Runway  22. 

Issued  in  Fort  Worth,  TX,  on  September  25, 
1991. 

Larry  L  Craig.  * 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  91-24576  Filed  10-10-91;  8:45  am) 

BIU.INO  CODE  4910-13-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  93 

National  Security  Agency  Litigation 
Regulation 

AGENCY:  National  Security  Agency/ 
Central  Security  Service  (NSA/CSS). 
ACTION:  Interim  final  rule. 

summary:  The  National  Security 
Agency  (NSA)  is  publishing  this 
regulation  to  provide  public  notice  of 
NSA's  procedures  for  acceptance  of 
service  of  process  at  NSA,  including 
field  sites,  and  for  the  release  of  ofHcial 
information  in  litigation  by  NSA 


personnel,  through  testimony  or 
otherwise.  This  regulation  sets  forth  the 
NSA's  procedures  for  acceptance  of 
service  of  process  in  person  or  mail  and 
NSA's  procedures  for  providing  uniform 
and  consistent  responses  to  demands  by 
courts  and  other  entities  of  competent 
jurisdiction. 

DATES:  This  interim  final  rule  is  effective 
October  2, 1990.  Comments  must  be 
received  by  November  12, 1991. 
ADDRESSES:  Forward  comments  to: 
Associate  General  Counsel,  National 
Security  Agency,  9800  Savage  Road,  Fort 
George  Meade,  MD  20755-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vito  T.  Potenza,  telephone  301-688-6054. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  93 

Courts,  Government  employees. 

Accordingly  title  32,  chapter  I, 
subchapter  A,  is  amended  to  add  part  93 
to  read  as  follows: 

PART  93— ACCEPTANCE  OF  SERVICE 
OF  PROCESS;  RELEASE  OF  OFFICIAL 
INFORMATION  IN  LITIGATION:  AND 
TESTHMONY  BY  NSA  PERSONNEL  AS 
WITNESSES 

Sec. 

93.1  References. 

93.2  Purpose  and  applicability. 

93.3  Definitions. 

93.4  Policy. 

93.5  Procedures. 

93.6  Fees. 

93.7  Responsibilities. 

Authority:  EO.  12333,  3  CFR,  1981  Comp..  p. 
200.  50  U.S.C.  app.  401;  50  U.S.C.  app.  402. 

§  93.1    References. 

(a)  DoD  Directive  5405.2,*  "Release  of 
Official  Information  in  Litigation  and 
Testimony  by  DoD  Personnel  as 
Witnesses,"  July  23, 1985.  reprinted  in  32 
CFR  part  97. 

(b)  E.0. 12333,  United  States 
Intelligence  Activities,  3  CFR,  1981 
Comp.,  p.  200,  reprinted  in  50  U.S.C.  app. 
401. 

(c)  The  National  Security  Agency  Act 
of  1959,  Public  Law  No.  8&-36,  as 
amended,  50  U.S.C.  app.  402. 

(d)  Rule  4,  Federal  Rules  of  Civil 
Procedure. 

(e)  DoD  Instruction  7230.7.*  "User 
Charges",  January  29, 1985. 

(f)  28  CFR  50.15. 

§  93.2    Purpose  and  appUcabillty. 

(a)  This  part  implements  §  93.1(a)  in 
the  National  Security  Agency /Central 

'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  S2S5  Port 
Royal  Road.  Springneld.  VA  22161. 

'  See  footnote  1  to  {  93.1(a). 
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Security  Service  including  all  field  sites 
(hereinafter  referred  to  collectively  as 
NSA).  The  procedures  herein  are  also 
promulgated  pursuant  to  the  NSA's 
independent  authority,  under 
§  1.12(b)(10)  of  E.0. 12333  referenced 
under  §  93.1(b).  to  protect  the  security  of 
its  activities,  information  and 
employees.  This  part  establishes  policy, 
assigns  responsibilities,  and  prescribes 
mandatory  procedures  for  service  of 
process  at  NSA  and  for  the  release  of 
official  information  in  litigation  by  NSA 
personnel,  through  testimony  or 
otherwise. 

(b)  This  part  is  intended  only  to 
provide  guidance  for  the  internal 
operation  of  the  NSA  and  does  not 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law 
against  the  United  States,  the 
Department  of  Defense,  or  NSA.  This 
part  does  not  override  the  statutory 
privilege  against  the  disclosure  of  the 
organization  or  any  function  of  the  NSA. 
of  any  information  with  respect  to  the 
activities  thereof,  or  of  the  names,  titles, 
salaries,  or  numbers  of  the  persons  - 
employed  by  the  NSA.  See  section  6(a) 
of  the  DoD  Directive  referenced  under 
§  93.1(a). 

§93.3    Definitions. 

(a)  Service  of  process.  Refers  to  the 
delivery  of  a  summons  and  complaint,  or 
other  document  the  purpose  of  which  is 
to  give  notice  of  a  proceeding  or  to 
establish  the  jurisdiction  of  a  court  or 
administrative  proceeding,  in  the 
manner  prescribed  by  §  93.1(d),  to  an 
officer  or  agency  of  the  United  States 
named  in  court  or  administrative 
proceedings. 

(b)  Demand.  Refers  to  the  delivery  of 

a  subpoena,  order,  or  other  directive  of  a 
court  of  competent  jurisdiction,  or  other 
specific  authority,  for  the  production, 
disclosure,  or  release  of  official 
information,  or  for  the  appearance  and 
testimony  of  NSA  personnel  as 
witnesses. 

(c)  NSA  personnel,  (or  NSA  person) 
Includes  present  and  former  civilian 
employees  of  NSA  (including  non- 
appropriated fund  activity  employees), 
and  present  and  former  military 
personnel  assigned  to  NSA.  NSA 
personnel  also  includes  non-U.S. 
nationals  who  perform  services 
overseas  for  NSA  under  the  provisions 
of  status  of  forces  or  other  agreements, 
and  specific  individuals  hired  through 
contractual  agreements  by  or  on  behalf 
of  NSA. 

(d)  Litigation.  Refers  to  all  pretrial, 
trial,  and  post-trial  stages  of  all  existing 
or  reasonably  anticipated  judicial  or 
administrative  actions,  hearings, 
investigations,  or  similar  proceedings 


before  civilian  courts,  commissions, 
boards,  or  other  tribunals,  foreign  and 
domestic.  It  includes  responses  to 
discovery  requests,  depositions,  and 
other  pretrial  proceedings,  as  well  as 
responses  to  formal  or  informal  requests 
by  attorneys  or  others  in  situations 
involving  litigation. 

(e)  Official  information.  Is  information 
of  any  kind,  in  any  storage  medium, 
whether  or  not  classified  or  protected 
from  disclosure  by  §  93.1(c)  that: 

(1)  Is  in  the  custody  and  control  of 
NSA:  or 

(2)  Relates  to  information  in  the 
custody  and  control  of  NSA;  or 

(3)  Was  acquired  by  NSA  personnel 
as  part  of  their  official  duties  or  because 
of  their  official  status  within  NSA. 

(f)  General  Counsel.  Refers  to  the 
NSA  General  Counsel  (GC),  or  in  the 
GC's  absence,  the  NSA  Deputy  GC,  or  in 
both  of  their  absences,  the  NSA 
Assistant  GC  (Administration/ 
Litigation). 

(g)  NSA  attorney.  Refers  to  an 
attorney  in  the  NSA  Office  of  General 
Counsel  (OGC). 

§93.4    Policy. 

Official  information  that  is  not 
classified,  privileged,  or  otherwise 
protected  from  public  disclosure,  should 
generally  be  made  reasonably  available 
for  use  in  federal  and  state  courts  and 
by  other  governmental  bodies. 

§  93.5    Procedures. 

(a)  Release  of  official  information  in 
litigation.  NSA  personnel  shall  not 
produce,  disclose,  release,  comment 
upon,  or  testify  concerning  any  official 
information  during  litigation  without  the 
prior  written  approval  of  the  GC.  In 
exigent  circumstances,  the  GC  may 
issue  oral  approval,  but  a  record  of  such 
approval  will  be  made  and  retained  in 
the  OGC.  NSA  personnel  shall  not 
provide,  with  or  without  compensation, 
opinion  or  expert  testimony  concerning 
official  NSA  information,  subjects,  or 
activities,  except  on  behalf  of  the  United 
States  or  a  party  represented  by  the 
Department  of  Justice  (DoJ).  Upon  a 
showing  by  the  requester  of  exceptional 
need  or  unique  circumstances  and  that 
the  anticipated  testimony  will  not  be 
adverse  to  the  interests  of  the  NSA  or 
the  United  States,  the  GC  may,  in 
writing,  grant  special  authorization  for 
NSA  personnel  to  appear  and  testify  at 
no  expense  to  the  United  States.  Official 
information  may  be  released  in  litigation 
only  in  compliance  with  the  following 
procedures. 

(1)  If  official  information  is  sought, 
through  testimony  or  otherwise,  by  a 
litigation  demand,  the  individual  seeking 
such  release  or  testimony  must  set  forth. 


in  writing  and  with  as  much  specificity 
as  possible,  the  nature  and  iclsvance  of 
the  official  information  sought.  Subject 
to  paragraph  (a)(5)  of  this  section,  NSA 
personnel  nfay  only  produce,  disclose, 
release,  comment  upon  or  testify 
concerning  those  matters  that  were 
specified  in  writing  and  approved  by  the 
GC. 

(2)  Whenever  a  litigation  demand  is 
made  upon  NSA  personnel  for  official 
information  or  for  testimony  concerning 
such  information,  the  person  upon  whom 
the  demand  was  made  shall 
immediately  notify  the  OGC.  Afier 
consultation  and  coordination  with  the 
DoJ,  if  required,  the  GC  shall  determine 
whether  the  individual  is  required  to 
comply  with  the  demand  and  shall 
notify  the  requester  or  the  court  or  other 
authority  of  that  determination. 

(3)  If  a  litigation  demand  requires  a 
response  before  instructions  f-'om  the 
GC  are  received,  the  GC  shall  furnish 
the  requester  or  the  court  or  other 
authority  with  a  copy  of  §  93.1(a)  and 
this  part  93.  The  GC  shall  also  inform 
the  requester  or  the  court  or  other 
authority  that  the  demand  is  being 
reviewed,  and  seek  a  stay  of  the 
demand  pending  a  final  determination. 

(4)  If  a  court  or  other  authority 
declines  to  stay  the  demand  in  response 
to  action  taken  pursuant  to  paragraph  3 
of  this  section,  or  if  such  court  or  other 
authority  orders  that  the  demand  must 
be  complied  with  notwithstanding  the 
final  decision  of  the  GC.  the  NSA 
personnel  upon  whom  the  demand  was 
made  shall  notify  the  GC  of  such  ruling 
or  order.  If  the  GC  determines  that  no 
further  legal  review  of  or  challenge  to 
the  ruling  or  order  will  be  sought,  the 
affected  NSA  personnel  shall  comply 
with  the  demand  or  order.  If  directed  by 
the  GC.  however,  the  affected  NSA 
personnel  must  decline  to  provide  the 
information.*  The  NSA  personnel  shall 
state  the  following  to  the  Court: 

"I  must  respectfully  advise  the  Court  that 
under  instructions  given  to  me  by  the  General 
Counsel  of  the  National  Security  Agency,  in 
accordance  with  Department  of  Defense 
Directive  5405.2  and  NSA  Regulation  10-62. 1 
must  respectfully  decline  to  [produce/ 
disclose]  that  information." 

(5)  In  the  event  NSA  personnel  receive 
a  litigation  demand  for  official 
information  originated  by  another  U.S. 
Government  component,  the  GC  shall 
forward  the  appropriate  portions  of  the 


»  See  United  States  ex  rel.  Touhy  v.  Ragen.  340 
U.S.  462  (1951)  wherein  the  Supreme  Court  held  that 
a  government  employee  could  not  be  held  in 
contempt  for  following  an  agency  regulation 
requiring  agency  approval  twfore  producing 
government  information  in  response  to  a  court 
order. 
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request  to  the  other  component  The  GC 
shall  notify  the  requester,  court  or  other 
authority  of  the  transfer,  unless  such 
notice  would  itself  disclose  classified 
information. 

(b)  Acceptance  of  service  of  process. 
The  following  are  mandatory  procedures 
for  accepting  service  of  process  for  NSA 
personnel  sued  or  summoned  in  their 
official  capacities,  and  for  attempting 
service  of  process  on  NSA  premises. 

(1)  Service  on  NSA  or  on  NSA 
personnel  in  their  official  capacities. 
I  93.1  (d)  requires  service  of  process  on 
the  NSA  or  NSA  personnel  sued  or 
summoned  in  their  official  capacity  to 
be  made  by  serving  the  United  States 
Attorney  for  the  district  in  which  the 
action  is  brought  and  by  sending  copies 
of  the  summons  and  complaint  by 
registered  or  certified  mail  to  the 
Attorney  General  of  the  United  States 
and  to  the  NSA  or  such  NSA  personnel. 
Only  the  GC  or  an  NSA  attorney  is 
authorized  to  accept  the  copies  of  the 
summons  and  complaint  sent  to  the  NSA 
or  NSA  personnel  pursuant  to  S  93.1(d). 
Acceptance  of  the  copies  of  the  . 
summons  and  complaint  by  the  GC  or 
an  NSA  attorney  does  not  constitute  an 
admission  or  waiver  with  respect  to  the 
validity  of  the  service  of  process  or  of 
the  jurisdiction  of  the  court  or  other 
body.  Such  copies  shall  be  sent  by 
registered  or  certified  mail  to:  General 
Counsel.  National  Security  Agency,  9800 
Savage  Road,  Fort  George  G.  Meade. 
MD  2075S-fl000.  The  envelope  shall  be 
conspicuously  marked  "Copy  of 
Summons  and  Complaint  Enclosed." 
Except  as  provided  in  paragraph  (b)(3) 
of  this  section,  no  other  person  may 
accept  the  copies  of  the  summons  and 
complaint  for  NSA  or  NSA  personnel 
sued  or  summoned  in  their  official 
capacities,  including  the  sued  or 
summoned  NSA  personnel,  without  the 
prior  express  authorization  of  the  GC 

(i)  Parties  who  wish  to  deliver,  instead 
of  sending  by  registered  or  certified 
mail,  the  copies  of  the  service  of  process 
to  NSA  or  to  NSA  personnel  sued  or 
summoned  in  their  official  capacities, 
will  comply  with  the  procedures  for 
service  of  process  on  NSA  premises  in 
paragraph  (b)  of  this  section. 

(ii)  Litigants  may  attempt  to  serve 
process  upon  NSA  personnel  in  their 
official  capacities  at  their  residences  or 
other  places.  Because  NSA  personnel 
are  not  authorized  to  accept  such 
service  of  process,  such  service  is  not 
effective  under  §  93.1(d).  NSA  personnel 
should  refuse  to  accept  service. 
However,  NSA  personnel  may  find  it 
difficult  to  determine  whether  they  are 
being  sued  or  summoned  in  their  private 
or  official  capacity.  Therefore,  NSA 
personnel  shall  notify  the  OGC  as  soon 


as  possible  if  they  receive  any  summons 
or  complaint  that  appears  to  relate  to 
actions  in  connection  with  their  official 
duties  so  that  the  GC  can  determine  the 
scope  of  service. 

(2)  Service  upon  NSA  personnel  in 
their  individual  capacities  on  NSA 
premises.  Service  of  process  is  not  a 
function  of  NSA.  An  NSA  attorney  will 
not  accept  service  of  process  for  NSA 
personnel  sued  or  summoned  in  their 
individual  capacities,  nor  will  NSA 
personnel  be  required  to  accept  service 
of  process  on  NSA  premises. 
Acceptance  of  such  service  of  process  in 
a  person's  individual  capacity  is  the 
individual's  responsibility.  NSA  does, 
however,  encourage  cooperation  with 
the  courts  and  with  judicial  officials. 

(i)  When  the  NSA  person  works  at 
NSA  Headquarters  at  Fort  George  G. 
Meade,  Maryland,  the  process  server 
should  first  telephone  the  OGC  on  (301) 
688-6054,  and  attempt  to  schedule  a  time 
for  the  NSA  person  to  accept  process.  If 
the  NSA  person's  afHliation  with  NSA  is 
not  classified,  the  NSA  attorney  will 
communicate  with  the  NSA  person  and 
serve  as  the  contact  point  for  the  person 
and  the  process  server.  If  the  person 
consents  to  accept  service  of  process, 
the  NSA  attorney  will  arrange  a 
convenient  time  for  the  process  server  to 
come  to  NSA.  and  will  notify  the 
Security  Duty  Officer  of  the 
arrangement. 

(ii)  A  process  server  who  arrives  at 
NSA  during  duty  hours  without  first 
having  contacted  the  OGC,  will  be 
referred  to  the  Visitor  Control  Center 
(VCC)  at  Operations  Building  2A.  The 
VCC  will  contact  the  OGC  If  an  NSA 
attorney  is  not  available,  the  process 
server  will  be  referred  to  the  Security 
Duty  Officer,  who  will  act  in  accordance 
with  Office  of  Security  (M5)  procedures 
approved  by  the  GC.  Service  of  process 
will  not  be  accepted  during  non-duty 
hours  unless  prior  arrangements  have 
been  made  by  the  OGC.  For  purposes  of 
this  part,  duty  hours  at  NSA 
Headquarters  are  0800  to  1700,  Monday 
through  Friday,  excluding  legal  holidays. 
A  process  server  who  arrives  at  NSA 
during  non-duty  hours  without  having 
made  arrangements  through  the  OGC  to 
do  so  will  be  told  to  call  the  OGC  during 
duty  hours  to  arrange  to  serve  process. 

(iii)  Upon  being  notified  that  a  process 
server  is  at  the  VCC,  an  NSA  attorney 
will  review  the  service  of  process  and 
determine  whether  the  NSA  person  is 
being  sued  or  summoned  in  his  official 
or  individual  capacity.  (If  the  person  is 
being  sued  or  summoned  in  his  or  her 
official  capacity,  the  NSA  attorney  will 
accept  service  of  process  by  noting  on 
the  retiuTi  of  service  form  that  "service 
is  accepted  in  official  capacity  only.")  If 


the  person  is  being  sued  or  summoned  in 
his  or  her  individual  capacity,  the  NSA 
attorney  will  contact  that  person  to  see 
if  that  person  will  consent  to  accept 
service. 

(3)  Procedures  at  field  activities. 
Chiefs  of  NSA  field  activities  may 
accept  copies  of  service  of  process  for 
themselves  or  NSA  personnel  assigned 
to  their  field  component  who  are  sued  or 
summoned  in  their  official  capacities. 
Field  Chiefs  or  their  designees  will 
accept  by  noting  on  the  return  of  service 
form  that  "service  is  accepted  in  official 
capacity  only."  The  matter  will  then 
immediately  be  referred  to  the  GC. 
Additionally,  Field  Chiefs  will  establish 
procedures  at  the  field  site,  including  a 
provision  for  liaison  with  local  judge 
advocates,  to  ensure  that  service  of 
process  on  persons  in  their  individual 
capacities  is  accomplished  in 
accordance  with  local  law,  relevant 
treaties,  and  Status  of  Forces 
Agreements.  Such  procedures  must  be 
approved  by  the  GC  Field  Chiefs  will 
designate  a  point  of  contact  to  conduct 
liaison  with  the  OGC 

(4)  No  individual  will  confirm  or  deny 
that  the  person  sued  or  summoned  is 
affiliated  with  NSA  until  a  NSA 
attorney  or  the  Field  Chief  has 
ascertained  that  the  individual's 
relationship  with  NSA  is  not  classified. 
If  the  NSA  person's  association  with 
NSA  is  classified,  service  of  process  will 
not  be  accepted.  In  such  a  case,  the  GC 
must  be  immediately  informed.  The  GC 
will  then  contact  the  Do]  for  guidance. 

(5)  Suits  in  Foreign  Courts.  If  any  NSA 
person  is  sued  or  summoned  in  a  foreign 
court  that  person,  or  the  cognizant  Field 
Chief,  will  immediately  telefax  a  copy  of 
the  service  of  process  to  the  OGC  Such 
person  will  not  complete  any  return  of 
service  forms  unless  advised  otherwise 
by  an  NSA  attorney.  OGC  will 
coordinate  with  the  DoJ  to  determine 
whether  service  is  effective  and  whether 
the  NSA  person  is  entitled  to  be 
represented  at  Government  expense 
pursuant  to  S  93.1(f). 

S93.6    Fee*. 

Consistent  with  the  guidelines  in 
§  93.1(e),  NSA  may  charge  reasonable 
fees  to  parties  seeking,  by  request  or 
demand,  official  information  not 
otherwise  available  under  the  Freedom 
of  Information  Act  5  U.S.C.  552.  Such 
fees  are  calculated  to  reimburse  the 
Government  for  the  expense  of 
providing  such  information,  and  may 
include: 

(a)  The  costs  of  time  expended  by 
NSA  employees  to  process  and  respond 
to  the  request  or  demand; 
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(b)  Attorney  time  for  reviewing  the 
request  or  demand  and  any  information 
located  in  response  thereto,  and  for 
related  legal  work  in  connection  with 
the  request  or  demand;  and 

(c)  Expenses  generated  by  materials 
and  equipment  used  to  search  for, 
produce,  and  copy  the  responsive 
information. 

§93.7    Responsibilities. 

(a)  The  General  Counsel.  The  GC  is 
responsible  for  overseeing  NSA 
compliance  with  §  93.1(a)  and  this  part 
93,  and  for  consulting  with  DoJ  when 
appropriate.  In  response  to  a  litigation 
demand  requesting  official  information 
or  the  testimony  of  NSA  personnel  as 
witnesses,  the  GC  will  coordinate  NSA 
action  to  determine  whether  official 
information  may  be  released  and 
whether  NSA  personnel  may  be 
interviewed,  contacted,  or  used  as 
witnesses.  The  GC  will  determine  what, 
if  any.  conditions  will  be  imposed  upon 
such  release,  interview,  contact,  or 
testimony.  In  most  cases,  an  NSA 
attorney  will  be  present  when  NSA 
personnel  are  interviewed  or  testify 
concerning  official  information.  The  GC 
may  delegate  these  authorities. 

(b)  The  Deputy  Director  for  Plans  and 
Policy  (DDPPj.  The  DDPP  will  assit  the 
GC.  upon  request,  in  identifying  and 
coordinating  with  NSA  components  that 
have  cognizance  over  official 
information  requested  in  a  litigation 
demand.  Additionally,  the  DDPP  will 
advise  the  GC  on  the  classified  status  of 
official  information,  and,  when 
necessary,  assist  in  declassifying, 
redacting,  substituting,  or  summarizing 
official  information  for  use  in  litigation. 
The  DDPP  may  require  the  assistance  of 
other  Key  Component  Chiefs. 

(c)  Chiefs  of  Key  Components  and 
Field  Activities.  Chiefs  of  Key 
Components  and  Field  Activities  shall 
ensure  that  their  personnel  are  informed 
of  the  contents  of  this  part  93, 
particularly  of  the  requirements  to 
consult  with  the  OGC  prior  to 
responding  to  any  litigation  demand, 
and  to  inform  the  OGC  whenever  they 
receive  service  of  process  that  is  not 
clearly  in  their  individual  capacities. 
Field  Chiefs  will  notify  the  OGC  of  the 
persons  they  designate  under 

§  93.5(b)(3). 

(d)  The  Deputy  Director  for 
Administration  (DDA).  Within  60  days 
of  the  date  of  this  part,  the  DDA  shall 
submit  to  the  GC  for  approval 
procedures  for  the  attempted  delivery  of 
service  of  process  during  duty  hours 
when  an  attorney  of  the  OGC  is  not 
available. 


Dated  October  8, 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-24633  Filed  10-10-91;  8:45  am] 

BIOINO  CODE  3810-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD11-91-11] 

Special  Local  Regulations;  San 
Francisco  Bay  Navy  Fleetweek  Parade 
of  Ships  and  Blue  Angels 
Demonstration 

agency:  Coast  Guard.  DOT. 
ACTION:.  Interim  final  rule. 

SUMMARY:  This  document  amends 
regulated  area  "Bravo"  for  the  Blue 
Angels  air  show  in  33  CFR  100.1105,  for 
the  Navy  Fleetweek  activities  in  San 
Francisco  Bay.  The  amendment  to  the 
regulated  area  represents  a  four  degree 
(4)  clockwise  rotation  in  the  orientation 
of  area  "Bravo"  over  the  originally 
published  coordinates.  This  amendment 
is  necessary  in  order  to  accommodate  a 
corresponding  shift  in  the  orientation  of 
the  flight  line  to  be  used  by  the  Blue 
Angels  in  their  demonstrations.' 
DATES:  This  amendment  to  the 
regulations  in  33  CFR  100.1105  becomes 
effective  on  October  11, 1991.  Comments 
must  be  received  by  November  25. 1991. 
ADDRESSES:  Comments  should  be 
addressed  to  Commander.  U.S.  Coast 
Guard  Group.  Yerba  Buena  Island.  San 
Francisco.  California  94130-9309. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  P.  L.  Newman.  Operations 
Officer.  U.S.  Coast  Guard  Group.  San 
Francisco.  California.  Tel:  (415)  399- 
3445.  FAX  (415)  399-3521. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  details  of  the  event 
were  not  finalized  until  August  22. 1991, 
and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date.  The  Fleetweek 
activities  for  which  these  regulations  are 
issued  will  occur  on  October  10, 11,  and 
12, 1991.  Nevertheless,  interested 
persons  wishing  to  comment  may  do  so 
by  submitting  written  views,  data  or 


arguments.  Commenters  should  include 
their  name  and  address,  identify  this 
notice  (CGDll-91-11)  and  the  specific 
section  of  the  proposal  to  which  the 
comments  apply,  and  give  reasons  for 
their  comments.  Receipt  of  comments 
will  be  acknowledged  if  a  stamped,  self- 
addressed  envelope  is  enclosed.  The 
regulations  may  be  changed  in  light  of 
comments  received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
QM2  Julie  Moe,  Coast  Guard  Group.  San 
Francisco,  and  Lieutenant  Commander 
Allen  Lotz,  Project  Attorney.  Eleventh 
Coast  Guard  District  Legal  Office.  Long 
Beach,  California. 

Discussion  of  Regulation 

This  event  is  Fleetweek's  annual  Blue 
Angels  Aerial  Show  over  the  water  near 
the  San  Francisco  waterfront.  The 
regulated  area  to  be  used  is 
approximately  2.7  nautical  miles  long  by 
.6  nautical  miles  wide.  Approximately 
10.000  spectator  craft  are  expected  to 
watch  the  event.  Spectators  will  be 
required  to  view  the  event  from  the 
outside  of  the  regulated  area.  Coast 
Guard.  Navy,  and  Coast  Guard 
Auxiliary  vessels  will  be  enforcing  the 
regulated  area. 

Regiilatory  Evaluation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  nonsignificant  under  the  DOT 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  Coast  Guard 
certifies  these  regulations  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reducdon  Act 

The  rule  contains  no  information 
collection  or  recordkeeping 
requirements. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  these 
regulations  do  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federal  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  they  will  have  no 
significant  environmental  impact  and 
are  categorically  excluded  from  further . 
environmental  documentation. 
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List  of  SubjecU  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233:  49  CFR  1.45  and 
33  CFR  100.35. 

SloailOS    [AnwfMtod] 

2.  In  5  100.1105,  the  latitude  and 
longitude  coordinates  in  paragraph 
(b](2]  are  amended  to  read  as  follows: 

(b)  *  •  * 
(2)  *  *  • 


Latitude 

Longiluds 

37'49'3V  N 

122*24' 15"  W. 

37-49'12"  N 

37"4«'33"  N _ 

.I7dfl  «;i-  M 

122'2744"  W. 
122*2740"  W. 
122°24'10"  W. 

Dated:  September  13, 1991. 
M.E  Gilbert 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ele  ven  th  Coast  Guard  District 
[FR  Doc.  91-24190  Filed  10-10-91:  8:45  an) 

MUJfM  COOE  «1«-14-a 


33  CFR  Part  100 
[CGD  05-91-47] 

Special  Local  Regulations  for  Marine 
Events;  New  Jersey  State  Dragboat 
Championships;  Moon  Channel, 
Delaware  River,  Trenton,  NJ 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  New  Jersey  State 
Dragboat  Championships  to  be  held  in 
the  vicinity  of  the  Trenton  Marine 
Center,  Moon  Channel,  Delaware  River, 
Trenton,  New  Jersey,  on  October  6, 1991. 
These  special  local  regulations  will 
govern  vessel  activities  during  the  drag 
races.  The  regulations  are  necessary  due 
to  the  potential  danger  to  the  waterway 
users,  the  confmed  nature  of  the 
waterway,  and  expected  spectator  craft 
congestion  during  the  event. 
EFFECTIVE  DATE:  These  regulations  are 
effective  from  9  a.m.  to  7  p.m..  October 
6, 1991.  If  inclement  weather  causes  the 
postponement  of  the  event,  the 


regulations  are  effective  from  9  a.m.  to  7 

p.m..  October  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L  Phillips,  Boating  Affairs 
Branch.  Boating  Safety  Division,  Fifth 
Coast  Guard  District,  431  Crawford 
Street.  Portsmouth.  Virginia  23704-5004 
(804)  398-6204.  or  Commander,  Coast 
Guard  Group  Philadelphia  (215)  271- 
4825. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Adherence  to  normal 
rulemaking  procedures  would  not  have 
been  possible.  Specifically,  the 
sponsor's  application  to  hold  the  event 
was  not  received  in  the  district  office 
imtil  September  19, 1991.  leaving 
insufficient  time  to  publish  a  notice  of 
proposed  rulemaking  in  advance  of  the 
event 

Drafting  Information 

The  drafters  of  this  notice  are  Stephen 
Phillips,  project  officer,  Boating  Affairs 
Branch.  Fifth  Coast  Guard  District,  and 
Lieutenant  Monica  L  Lombardi,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Badcground  and  Purpose 

The  Delaware  Valley  Boat  Racing 
Club,  Inc.  submitted  an  application 
dated  August  29, 1991  to  hold  the  New 
Jersey  State  Dragboat  Championships  in 
the  vicinity  of  the  Trenton  Marine 
Center,  Moon  Channel  Delawttre  River. 
Trenton,  New  Jersey,  on  October  6, 1991. 
As  part  of  the  application,  the  Delaware 
Valley  Boat  Racing  Club.  Inc.  requested 
that  the  Coast  Guard  provide  control  of 
spectator  and  commercial  traffic  within 
the  regulated  area. 

Discussion  of  Regulations 

These  regulations  will  regulate  the 
area  surrounding  the  New  Jersey  State 
Dragboat  Championships.  The  event  will 
consist  of  approximately  50  drag  boats, 
ranging  from  16  to  19  feet  in  length, 
racing  on  a  designated  course  within  the 
regulated  area.  The  races  will  consist  of 
a  series  of  heats.  A  portion  of  the 
Delaware  River  in  the  vicinity  of  the 
Trenton  Marine  Center  will  be  closed 
during  the  actual  racing.  Backed  up 
marine  traffic  will  be  allowed  to  transit 
the  area  between  heats.  Since  the 
waterway  will  not  be  closed  for 
extended  p>eriods.  waterbome  traffic 
should  not  be  severely  disrupted. 

Regulatory  Evaluation 

This  final  rule  is  not  considered  major 
under  Executive  Order  12291  and  not 


significant  under  Department  of 
Transportation  regulatory  pohcies  and 
procedures  (44  FR  11034;  February  28. 
1979).  The  economic  impact  of  this 
regulation  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  This  regulation  will  only 
be  in  effect  for  a  short  period  of  time 
and  the  impacts  on  routine  navigation 
are  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Since  the  impact  of  this 
regulation  on  non-participating  small 
entities  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C 
605(b).  that  this  regulation,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  been  placed  in  ths 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Final  Regulations:  In  consideration  of 
the  foregoing,  part  100  of  title  33,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  100-lAMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.48  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T0547  is 
added  to  read  as  follows: 
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§  100.35-T0547    Delaware  RIvw.  Moon 
Channel,  Trenton,  New  Jersey. 

(a)  Definitions — (1)  Regulated  area. 
The  waters  of  the  Delaware  River 
bounded  to  the  south  by  a  line  drawn 
from  the  ghoreline  at  latitude  40°11'10.0" 
North,  longitude  74°45'25.0"  West,  to  the 
shoreline  at  latitude  40°11'10.0"  North, 
longitude  74°45'14.0"  West,  and  to  the 
north  by  a  line  drawn  from  the  shoreline 
at  latitude  40°11'44.0"  North,  longitude 
74''45'42.5"  West,  to  the  shoreline  at 
latitude  40°11'44.0"  North,  longitude 
74''45'29.0"  West. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by  the 
Conmiander.  Coast  Guard  Group 
Philadelphia. 

(b)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)(1)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(c)  Effective  Date:  These  regulations 
are  effective  from  9  a.m.  to  7  p.m., 
October  Q,  1991.  If  inclement  weather 
causes  the  postponement  of  the  event, 
the  regulations  are  effective  from  9  a.m. 
to  7  pjn..  October  13, 1991. 

Dated;  October  1. 1991. 
W.T.Lelaad. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 

Fifth  Coast  Guard  District. 

(FR  Doc.  91-24508  Filed  1(^-10-81:  8:45  am] 

BtLUNQ  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 

[FRL-4020-3] 

North  Dakota;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

AQENCv:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  on 
State  of  North  Dakota  application  for 
final  approval. 


summary:  The  State  of  North  Dakota 
has  applied  for  final  approval  of  its 
underground  storage  tank  program 
under  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  the  North 
Dakota  application  and  has  determined, 
subject  to  pubhc  review  and  comment, 
that  the  North  Dakota  Underground 
Storage  Tank  Program  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  approval.  Thus,  EPA  is  granting 
final  approval  to  the  State  to  operate  its 
program  unless  adverse  public  comment 
shows  the  need  for  further  review.  The 
North  Dakota  application  for  final 
approval  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  the  North 
Dakota  Underground  Storage  Tank 
Program  shall  be  effective  at  1  p.m.  on 
December  10, 1991.  unless  EPA 
publishes  a  prior  Federal  Register  action 
withdrawing  this  final  rule.  All 
comments  on  the  North  Dakota  final 
approval  application  must  be  received 
by  the  close  of  business  on  November 
12,  1991. 

ADDRESSES:  Copies  of  the  North  Dakota 
final  approval  application  are  available 
during  the  hours  between  8  a.m.  and  5 
p.m.  at  the  following  addresses  for 
inspection  and  copying:  North  Dakota 
State  Department  of  Health  and 
Consolidated  Laboratories.  Division  of 
Waste  Management.  1200  Missouri 
Avenue.  Bismarck.  North  Dakota  58502- 
5520.  phone:  701/221-5166;  U.S.  EPA 
Headquarters  Library,  PM211A,  401  M 
Street  SW..  Washington.  DC  20460. 
phone:  202/260-5926;  and  the  U.S.  EPA 
Region  VIII.  Underground  Storage  Tank 
Program  Section.  999 18th  Street. 
Denver.  Colorado  80202,  phone:  303/ 
293-1514.  Written  comments  should  be 
sent  to  Chief.  Underground  Storage 
Tank  Program  Section,  Attention  Debra 
Ehlert.  Region  VIII.  999 18th  Street. 
Denver.  Colorado  80202.  phone:  303/ 
293-1514. 
FOR  FURTHER  INFORMATION  CONTACT 

North  Dakota  State  Project  Officer. 
Underground  Storage  Tank  Program 
Section,  Attention  Gary  R.  Kleeman. 
U.S.  EPA  Region  VIII,  Denver,  Colorado 
80202.  phone:  303/293-1495. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enables  the  Environmental  Protection 
Agency  (EPA)  to  approve  State 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the  Federal 
underground  storage  tank  program.  To 
qualify  for  final  authorization,  a  State's 


program  must:  (1)  Be  "no  less  stringent" 
than  the  Federal  program;  and  (2) 
provide  for  adequate  enforcement 
(sections  9004(a)  and  9004(b)  of  RCRA, 
42  U.S.C.  6991  c(b)). 

On  April  10. 1991.  EPA  received  from 
the  State  of  North  Dakota  an  official 
application  to  obtain  final  approval  to 
administer  the  underground  storage  tank 
program.  Prior  to  its  submission,  the 
State  of  North  Dakota  provided  an 
opportunity  for  public  notice  and 
comment  in  the  development  of  its 
underground  storage  tank  program  as    • 
required  under  §  281.509(b).  The  State 
adopted  rules  that  are  no  less  stringent 
and  no  more  stringent  than  the 
corresponding  Federal  UST  regulations. 
The  State's  rules  became  effective  on 
December  1. 1989. 

B.  Decision 

After  reviewing  the  North  Dakota 
application,  I  conclude  that  the  State's 
program  meets  all  of  the  requirements 
necessary  to  qualify  for  program 
approval.  Accordingly,  the  State  of 
North  Dakota  is  granted  final  approval 
to  operate  its  underground  storage  tank 
program.  The  State  of  North  Dakota  now 
has  the  responsibility  for  managing 
underground  storage  tank  facilities 
within  its  borders  and  carrying  out  all 
aspects  of  the  UST  program.  The  State 
of  North  Dakota  also  has  primary 
enforcement  responsibility,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  9005  of  RCRA 
42  U.S.C.  6991d  and  to  take  enforcement 
actions  under  section  9006  of  RCRA  42 
U.S.C.  89916. 

The  State  of  North  Dakota  is  not 
authorized  to  operate  the  UST  program 
on  Indian  lands  and  this  authority  will 
remain  with  EPA. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budge 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  approval 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  approval  effectively 
suspends  the  applicability  of  the  Federal 
USi*  regulations  in  favor  of  the  State  of 
North  Dakota's  program,  thereby 
eliminating  duplicative  requirements  for 
owners  and  operators  of  underground 
storage  tanks  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
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entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Administrative  Practice  and 
Procedure,  Hazardous  Materials.  State 
Program  Approval  and  Underground 
Storage  Tanks. 

Autliority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a].  7004(b),  and 
9004  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6974(b),  and 
6991(c). 

Dated:  September  24, 1991. 
Rottert  L  Duprey, 
Acting  Regional  Administrator. 
[FR  Doc.  91-24629  Filed  10-10-91;  8:45  am] 
BlUJNa  CODE  (seo-so-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  484 

(BPO-476-CN] 

RIN:  093«-AD45 

Medicare  Program;  Home  Health 
Agencies:  Conditions  of  Participation 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correction  of  final  rule. 

SUMMARY:  This  document  corrects 
technical  errors  that  appeared  in  the 
final  rule  published  in  the  Federal 
Register  on  July  18, 1991  (56  FTl  32967) 
entitled  "Medicare  Program;  Home 
Health  Agencies;  Conditions  of 
Participation". 

EFFECTIVE  DATE:  August  19,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Bruggy  (301)  966-4683. 
SUPPLEMENTAL  INFORMATION:  In  Federal 
Register  Document  91-16865  beginning 
on  page  32967,  in  the  issue  of  July  18, 
1991,  make  the  following  corrections: 

PART  484— {CORRECTED] 

A.  Page  32974 

§484.14    [Corrected] 

1.  In  column  1,  S  484.14(g).  after  the 
heading,  delete  the  first  sentence  that 
reads  as  follows;  "All  personnel 
furnishing  services." 

2.  In  column  1.  S  484.14(i)(2)(i).  line  13. 
delete  the  words  "$600,000  capital  items. 
In  determining  if. 

§484.36    [Corrected] 

3.  In  column  3.  {  484.36{a)(2)(i)(F).  the 
word  "it's"  is  corrected  to  read  "its". 


B.  Page  32975.  columm  1 

§484.36    (Corrected] 

In  §  484.36(a)(2)(i)(G)(i).  line  1,  the 
reference  to  "it's"  is  corrected  to  read 
"its". 

Dated:  October  4, 1991. 
FredWirth. 

Acting  Deputy  Assistant  Secretary  for 
Information  Resources  Management. 
(FR  Doc.  91-24520  Filed  10-11-91;  8:45  am] 

BILUNQ  C006  4120-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6890 
[ID-943-4214-10;  ID-7322] 

Withdrawal  of  Public  Lands  for 
Protection  of  the  Bruneau  and 
JartHdge  River  Systems;  Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws 
52.353.04  acres  of  public  lands  from 
surface  entry  and  mining  and  1,280.00 
acres  of  reserved  mineral  interests  in 
private  lands  from  mining  for  10  years  to 
protect  the  recreational,  scenic,  and 
cultural  values  of  the  Bruneau  and 
Jarbidge  River  systems.  The  subject  area 
has  been  temporarily  segregated  from 
mineral  entry  since  1968.  The  lands  have 
been  and  will  remain  open  to  mineral 
leasing.  Most  potential  uses  and 
management  actions  on  these  lands, 
such  as  rights-of-way.  livestock  grazing, 
and  recreation  will  not  be  affected. 
EFFECTIVE  DATE:  October  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Ireland.  BLM  Idaho  State 
Office.  3380  American  Terrace.  Boise, 
Idaho  83706,  208-384-3162. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  and  entry  under  the  general 
land  laws,  including  the  United  States 
mining  laws  (30  U.S.C.  ch.  2).  but  not 
from  leasing  under  mineral  leasing  laws, 
to  protect  the  Bruneau  and  Jarbidge 
River  systems. 

Boise  Meridian 

T.  8  S.,  R.  6  E., 
Sec.  2,  Lot  4,  NEV4SWV4,  and  S'/4SWy4; 
Sec.3.  SEy4SEV^: 

Sec.  11,  NEV»,  NV4NWy4,  SEV4NWy4.  and 
NE'/4SE'/4; 


Sec.  12,  SWV4NWy4,  SWy4,  and 

swy4SEy4: 

Sec.  13,  W'/4NEy4,  EV<!NWy4,  NWy4NWy4, 

and  SEy4: 
Sec.  24,  NEV4  and  EV4SEy4. 
T.  8  S.,  R.  7  E., 
Sec.  19,  lots  2  to  4,  inclusive,  and  E'/iSWIV*; 
Sec.  30,  lots  1  to  3.  inclusive,  SWyiNEWi. 

EMiWW,  WM!SEy4,  and  SEyiSEy4; 
Sec.  31,  lots  2  to  4,  inclusive,  NEy4, 

SEy4NWy4,  Ey2SWy4.  and  NV4SEy4. 
T.  9  S.,  R.  6  E., 
Sec.  1,  lots  1  to  3,  inclusive,  SV^NEVi,  and 

SEy4; 
Sec.  11,  SEy4NEy4  and  NEy4SE'A: 
Sec.  12,  NEy4,  SViNWy4.  SWV4,  NWiSEy4, 

andSWy4SE%; 
Sec.  13,  WViNEvi  SEy4NEy4.  E'/4NWy4. 

NWy4NWy4,  andSEy4: 
Sec.  24,  NEy4,  EMiSEy4,  and  NWy4SEy4; 
Sec.  25,  EMiNEy4. 
T.  9  S.,  R.  7  E.. 
Sec.  18,  lot  4; 
Sec.  19.  lots  1  to  4,  inclusive,  SEy4NWy4. 

and  NEy4SWy4 
Sec.  29,  SysNWy4  and  SWy4: 
Sec.  30,  lots  1  to  3,  inclusive,  SV4NEy4, 

SEy4NWy4,  NEy4SWy4,  and  NV4SEy4: 
Sec.  32,  WV4NEy4,  Ny«NWy4,  SEy4NWy4. 

EViSWVi,  Wy2SEy4,  and  SEy4SEy4. 
T.  10  S.,  R.  7  E., 
Sec.  3,  SWy4; 
Sec.  4,  lots  3  and  4,  SWy4NEy4.  S'/4NWy4. 

E>^SWy4.  and  SEIA; 
Sec.  5,  lots  1  to  3,  inclusive.  SViNE^t,  and 

SEy4NWy4; 
Sec.  9.  E'/i,  NEy4NWy4.  SV4NWy4.  and 

SWy4; 
Sec.  14,  SWy4  and  S'/4SEy4; 

Sec.  15,  swy4NEy4,  Nwy4,  Nyaswy4, 

SEy4SWy4.  and  SEy4; 
Sec.  22  NViNE^' 

Sec.  23' EV4.  NViNW%,  and  SEy4SWy4; 
Sec.  24,  WV4WV4  and  SEy4SWy4: 
Sec.25,  NyjNWy4; 
Sec.  26,  E'/i,  NEy4NWy4,  and  SWy4; 
Sec.  35.  EV4,  E'ANWV*.  and  NEy4SWy4. 
T.  11  S.,  R.  6  E., 
Sec.  22,  SEy4SEy4; 
Sec.  23.  SMiNV4,  SWy4.  NV4SEy4.  and 

swy4SEy4; 

Sec.  24,  Sy2NWy4.  SWy4.  WV4SEy4,  and 

SEV4SEy4; 
Sec.  25,  NEV*  and  NEy4NWy4; 
Sec.  26,  N  ViNW  y4,  SW  y4NW  y4,  and 

Nwy4swy4; 

Sec.  27.  Ey2; 

Sec.  34.  EVi  and  SEy4SWy4. 
X  11  S    R  7  E, 
Sec.  i,  lot  4  and  SWy4NWy4; 
Sec.  2,  lots  1  and  2.  SV^NV^.  and  SVi: 
Sec.  3.  Sy2SEy4; 
Sec.  10,  NEy4  and  EV^SEy4: 
Sec.  11* 

Sec.UW'/iEMiandWVi: 
Sec.  15,  E  Viand  SWy4; 
Sec.  19,  lots  3  and  4.  and  SEy4SWy4; 
Sec.  20,  SEV4SWy4  and  S'/2SEy4; 
Sec.  21,  NEy4and  WV4; 
Sec.  22,  NS^NE'A,  SEy4NEy4,  NViNWy4, 

SWy4NWy4,  NEy4SEy4,  and  SViSEy4; 
Sec.  23,  NWy4NEV4,  NWy4,  and  WMiSWy4; 
Sec.  26,  NW%NWy4; 
Sec.  27.  E'A,  NEy4NWy4,  S%NWy4,  and 

SWy4; 
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Sec.  28,  NV4NWy«  and  SE14; 
Sec29.  NW; 

Sec.  30.  loU  1  and  2,  NEV«.  and  EViNWV*; 
Sec.  33.  NEy4  and  NEViSEV*; 
Sec.  34.  WV4. 
T.  12  S..  R.  e  E.. 
Sec.  3.  lots  1  to  3.  inclusive.  SVi^fEV<l. 

SEy«NWy4.  EV4SWV4.  and  SEy4: 
Sec.  la  EW.  EV4WV4.  SWy4NWy4,  and 

WV4SW%; 
Sec.  15.  NMiNEy4.  SW^NEy4.  NWVi.  and 

NWy43WV4: 
Sec  20.  E^SEy4: 
Sec.  21.  NH  and  SWy4: 
Sec.  28.  WV4: 
Sec.  29.  SEy4SEy4: 
Sec.  32.  EVtEVt: 

Sec.  33.  NEV4NWy4  and  W^WV4. 
T.  12  S.,  R.  7  £., 
Sec.  3.  lots  2  to  4.  inclusive.  SWyiNEy4. 

SViNWy4.  SWy4,  and  WysSEy4: 
Sec.  9.  SEy4NEy4  and  SEy4; 
Sec.  10.  WV4EV4  and  WV4; 
Sec.  15; 

Sec.  21.  NV4NEy4.  SEy4SWy4,  andSEy4:    • 
Sec.  22.  NV4,  SWy4.  and  WV4SEy4: 
Sec.  27,  NEy4NWy4  and  WV4WVi; 
Sec.  28.  E^4,  EV4NWy4.  and  SWy4; 
Sec.  29.  S^SEy4; 
Sec.  31.  S4NEy4  and  SEy4: 
Sec.  32; 
Sec.  33.  NVi.  Ey»SWy4.  NEy4SEy4,  and 

WV4SEV4: 
Sec.  34,  WMiNWy4  and  NWy4SWy4. 
T.  13.  S..  R.  e  E., 
Sec.  4.  lot  4  and  SWy4NWy4; 
Sec.  5.  lots  1  and  2.  and  SV4NEy4: 
Sec.  11.  SEy4L; 
Sec.  12.  SH; 
Sec.  13.  N%.  NWy4SWy4.  SViSWyi.  and 

SEy4: 
Sec.  14.  NEy4.  NViSEy4.  and  SEy4SEy4: 
Sec.  23.  EM!NEy4  and  NEy4SEy4: 
Sees.  24  and  25; 

Sec.  28,  SEy4NEy4  and  NEy4SEy4. 
T.  13  S.,  R.  7  E.. 
Sea  4,  lots  2  to  4.  inclusive,  SWy4NEy4, 

S';<iNW%,  and  Sya; 
Sec.  5; 
Sec.  6,  lot  1.  SEy4NEy4.  SEy4SWy4.  and 

SEy4L: 
Sec.  7,  lots  2  to  4.  inclusive.  EVi.  and 

EV4WV4; 
Sec.  8.  WV4NEy4.  NEy4NWy4.  SViNWy4. 

NV4SWy4.  SWy4SWy4.  and  NWy4SEy4; 
Sec.  9.  EH  and  EMiNWy4: 
Sec.  10.  NWy4NWy4.  SV4NWy4.  SWy4.  and 

swy4SEy4: 

Sec.  14,  SWy4NWy4.  SWy4,  WViSEy4.  and 

SEy4SEV4; 
Sec.  15.  NH.  NEy4SWy4.  NV4SEy4.  and 

SEy4SEV«: 
Sec.  17,  NWy4NWy4; 
Sec.  la  lots  1  to  4.  inclusive,  NEy4NEy4. 

WViEVi.  andEV4WV4; 
Sec.  19.  lot  1; 

Sec.  23.  NEy4,  NyiNwy4.  SEy4Nwy4. 

NV4SEy4.  and  SEy4SEy4; 
Sec.  24.  WV4NWy4.  SWy4,  and  WV4SEy4; 
Sec.  25,  WV4.  WViSEy4.  and  SEy4SE%; 
Sec.  26.  EV^E>p^: 
Sec.  31.  lot  4. 
T.  13.  S..  R.  8  E.. 
Sec.  31.  lots  1  to  4.  inclusive.  SMiNEy4. 

EMiWVi.  and  SEy4; 
Sec.  32.  SVzNVt  and  SVi. 


T.  14  S..  R.  6  E„ 

Sec.  1.  lots  1  to  3.  inclusive.  SHNV^.  and 

SVi; 
Sea  12: 
Sea  13.  NEy4.  EV4WV4.  NWy4NWy4.  and 

WWSEy4; 
Sea  24.  WV4EV4.  EV4.  NWy4.  and 

NEy4SWy4; 
Sec.  25,  NW%NEy4.  SWNEy4.  and 

EViSEy4. 
T.  14  S..  R.  7  E.. 
Sea  e,  lots  4  to  7,  inclusive: 
Sea  7.  lots  1  and  2: 

Sea  18,  lots  1  to  4.  inclusive,  and  EHSWy4: 
Sec.  19.  lots  1  to  4.  inclusive.  NEy4NWy4. 

and  SEy4SWy4; 
Sec.29,  SWy4SWy4; 
Sec.  30,  lots  3  and  4.  NWy4NEV4.  SHNEy4. 

NEy4NWy4.  EV4SWy4,  and  SEy4; 
Sec.  31.  lots  1  and  2.  NEy4.  EHWH. 

NEy4SEy4.  and  WViSE-A; 
Sea  32.  NWy4NWVi.  SVkNWy4.  and  SWy4. 
T.  14  S..  R.  8  Em 
Sec.  4.  SWy4NWy4  and  WHSWy4; 
Sec.  5,  lots  1  to  4  inclusive.  SHNEy4, 

SEy4NWy4.  EMiSWy4,  and  SEy4; 
Sea  a  EV4.  EViNWy4.  and  NEy4SWy4: 
Sea  9.  WMiNWy4.  SEy4NWy4.  swy4. 

W%SEy4.andSEy4SEy4: 
Sea  15.  SWy4NWy4  and  SWy4: 
Sec.  21,  NEy4; 

Sea  22.  SWy4NEy4,  WV4.  and  SEy4; 
Sea23.  SWy4SWy4: 
Sea25.SWy4SWy4; 

Sea  28.  Wy»NWy4.  SEy4NWy4.  and  SV4; 
Sec.  27.  NEy4.  EVtNY/V*.  NWy4NWy4. 

NV^SE,  and  SEy4SEV^; 
Sea  34.  EHEMi: 
Sec.  35. 
T.  15  S..  R.  7  E.. 
Sea  5.  lot  4.  SWy4NWy4.  and  SWy4; 
Sec.  6.  lots  2,  6.  and  7,  SV<iNEy4,  EI^SWy4. 

and  SEy4; 
Sec.  7.  EH  and  EV4NW%: 
Sea  8.  WH; 

Sec.  17.  NEy4NWy4  and  WV4WH: 
Sea  1&  lots  2  to  4.  inclusive,  and  EHWH; 
Sea  19.  lot  1.  EMiNWy4.  NV4SEy4.  and 

SWy4SEy4: 
Sea  2a  WV4NWy4  and  NWy4SWy4: 
Sea  29.  EV4WH  and  WHSEy4; 
Sea30.  NWy4NEy4; 
Sea  31.  EV4NEy4; 
Sea  32.  WViNEy4,  SEy4NEy4.  SHNWy4. 

SEy4SWy4.  andSEy4: 
Sec.  33.  NWy4SWy4  and  SEy4SWH. 
T.  15  S..  R.  8  E.. 
Sea  2.  lots  2  to  4.  inclusive.  SWy4NEy4, 

SV4NWy4,  SWy4,  and  WViSEy4; 
Sea  3.  lot  1,  SEy4NEy4,  and  EV4SEy4; 
Sea  10.  EHNEy4  and  SEy4; 
Sea  11.  NWy4NEy4  and  WV4; 
Sea  13.  WV4NWH.  SEy4NWy4.  and  SWy4; 
Sea  14.  NVi.  NHSH.  and  SEy4SEy4: 
Seal5.NHNEy4; 
Sea23.EV4NEy4; 
Sec.  24.  WV4NEy4.  SEy4NEy4.  NWy4. 

N%SWy4.  SEy4SWy4.  and  SEH. 
T.  15  S..  R.  9  E.. 
Sea  19.  lots  2  to  4.  inclusive.  WHSEy4.  and 

SEy4SEy4; 
Sec.  29.  WHNWy4.  SEy4NWy4.  and  SWy4; 
Sea  30.  lots  1  and  2.  and  EH; 
Sea  31.  EHNEy4  and  NEy4SEy4: 
Sec.  32.  SHNEy4.  WH.  and  SEy4: 
Sea  33.  SWy4  and  SHSEyi. 


T.  18  S..  R.  7  B.. 

Se&4.EHWH. 
T  Ifl  fi    R  fl  R_ 

•  Sec  3.  WHNWy4,  SEHNWV^  SWy4.  and 

WHSEy4: 
Sea  4.  NEy4.  N>4NWy4.  SEy4NWy4.  and 

EMiSEy4; 
Sec.  5,  NEy4NEy4: 
Sea  10.  NEH.  NHNWy4.  SE%NW%. 

NEy4SW%.  and  NV4SEy4; 
Sea  11.  SWy4NWy4  and  NWy4SWy4. 
The  areas  described  aggregate  52.353.04 
acres  in  Owyhee  County. 

2.  Subject  to  valid  existing  rights,  the 
federally  reserved  mineral  interest  in  the 
following  described  private  lands  are 
hereby  withdrawn  from  the  United 
States  mining  laws,  but  not  from  leasing 
under  the  mineral  leasing  laws: 

T.  15  S..  R.  7  E.. 

Sea  la  EH: 

Sec.  19,  NEy4  and  SEy4SEy4; 

Sea  20,  SWy4SWH; 

Sea2a  WHWH: 

Sea  30,  EHNEy4  and  SEy4SEy4: 

Sec.32.NVi!NWy4: 

Sea33.  SWy4SWy«. 
T.  16  S.,  R.  7  E.. 

Sea  4.  WHWH: 

Sec.  5.  WHEH. 

The  areas  described  aggregate  1.280  acres 
in  Owyhee  County. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

4.  This  withdrawal  will  expire  10 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  October  7. 1991. 
Dave  O'Neal 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  91-24616  Filed  10-10-91;  a-45  am] 
MLUNQ  COOC  431»-M-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

(Docket  No.  FEMA-7038] 

Changes  in  Flood  Elevation 
Determinationt 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Interim  rule. 
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summary:  This  rule  lists  communities 
where  modification  of  the  base  (1  year) 
flood  elevations  is  appropriate  because 
of  new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  base  (100- 
year)  elevations  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  prior  to  this 
determination  for  each  listed 
community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 

addresses:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  R.  Locke,  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION: 
Numerous  changes  made  in  the  base 


(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish,  in 
this  notice,  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determination.^  are  made  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  as 
amended,  (title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448).  42  U.S.C.  4001^128,  and  44  CFR 
65.4. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 


that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

§65.4    [Amended] 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


State 

County 

Location 

Dates  and  name  of 

newspaper  where 

notice  was  publistied 

Chief  executive  officer  of 
community 

Effective  date  of 
nwdification 

Community 
No. 

Arizona 

Maricopa  . 

Citv  of  Phoenix 

Septemljer  10.  1991, 
September  17, 
1991.  The  Arizona 
Republic. 

Augii8t7, 1991, 
August  14.  1991. 
Sacramento  Bee.. 

October  11,  1991. 
October  18,  1991, 
Oakt>rook  Terrace 
Press. 

August  29.  1991. 
Septembers,  1991, 
The  Indianapolis 
Star. 

The  Honorable  Paul 
Johnson,  Mayor,  City 
of  Phoenix.  Municipal 
Building.  251  West 
Washington  Street, 
Ptwenix,  Arizona 
85002. 

Mr.  Douglas  M.  Fralelgh, 
Director,  Sacramento 
County  Department  of 
Public  Works,  827 
Seventh  Street,  Room 
304,  Sacramento, 
Cailfornia  95814. 

The  Honorable  Richard 
Sarallo,  Mayor.  City  of 
Oakbrook  Terrace,  17 
West— 275  Butterfield 
Road,  Oakbrook 
Ten-ace.  lUlnois  60185. 

The  Honorable  William  H. 
Hudnut.  Ill,  Mayor,  City 
of  Indianapolis.  2501 
City-County  Building, 
Indianapolis.  Indiana 
46204. 

September  4, 1991 

July  25  1991 

04013 

Calffofnia 

Sacramento 

Unincorpofated  Areas... 

City  of  OaKbrooi( 
Terrace. 

City  of  Indianapolis 

060262 

Ilinois 

OuPage 

September  26,  1991 

August  13,  1991 

170215 

Indiana 

Marion 

180159 

UMI 
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State 

County 

Location 

Dates  and  name  of 

newspaper  wt\ere 

notice  was  published 

Chief  executive  officer  of 
community 

Effective  date  of 
modification 

Community 
No. 

Maine 

1 

Hancock 

September  12,  1991. 
September  19, 

1 

Mr  Richard  Davis, 
Selectman  of  the  Town 

230285  A 

1991,  Ellsworth 

of  Lamoine,  R.F.D.  2. 

American. 

Box  53,  Ellsworth, 
Maine  04605 

Mississippi .... 

Madison 

Town  of  Madison 

September  12.  1991, 
September  19, 

The  Honorable  Mary 
Hawkins,  Mayor,  Town 

Auaufit  Iti    1Q01 

280229 

1991,  Madison 

of  Madison,  P  0  Box 

County  Herald 

40,  Madison, 
Mississippi  39110. 

New  York 

Erie 

Village  of  East  Aurora ... 

September  12.  1991, 
September  19, 

The  Honorable  John  V 
Pagliaccw,  Mayor  of 

Septembers.  1991 

365335 

1991.  East  Aurora 

the  Village  of  East 

Bee 

Aurora,  Ene  County. 
571  Main  Street,  East 
Aurora,  New  York 
14052. 

Oklahoma 

Cleveland 

City  of  Norman 

September  10,  1991, 
September  17, 

ThA  HofWfthiA  Virlt 

Aiinii«t  9ft    1M1 

400046  C 

ReynoWs,  Mayor  of  the 

1991,  The  Norman 

City  of  Norman,  P.O, 

• 

Transcript. 

Box  370.  Norman, 
Oklahoma  73070. 

South  CaroUfi 

Greenville 

Unincorporated 

September  12,  1991. 
September  19, 

The  Honorable  William  J 

Auaust  6   1991 

450094 

Estatirook.  County 

1991,  Greenville 

Administrator, 

News  Piedmont. 

Greenville  County,  301 
University  Ridge,  Suite 
100,  Greenville,  South 
Carolina  29601. 

Wisconsin 



Waukesha 

City  of  Brookfield 

September  12,  1991. 
September  18. 

The  Honorable  Kathryn 
C.  Bloomberg,  Mayor, 

Amust  30    1091 

550476 

1991,  Brookfiek) 

City  of  Brookfield,  2000 

News 

North  Calhoun  Road, 
Brookfield,  Wisconsin 

53005 

Issued:  October  4. 1991. 
CM.  "Bud"  Schauerte, 

Administrator.  Federal  Insurance 

Administration. 

|FR  Doc.  91-24593  Filed  10-10-91;  B:45  am] 

BILLING  CODE  iria-OS-M^ 


44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Final  rule. 

summary:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 


available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  R.  Locke,  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  base  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish,  in 
this  notice,  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  made  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 


Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  (Pub.  L  90- 
448).  42  U.S.C.  4001-4128,  and  44  CFR 
part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
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contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U3.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  SubjecU  in  44  CFR  Part  65 

Flood  insurance,  floodplains. 


PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Antbority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  EO.  12127. 

§65.4    [Amended] 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


State  and  county 

Location 

Date  and  name  of 

newspaper  wiMre  naboe 

wMpuMahed 

Chief  executive  officer  of  community 

Effective  date 
of  modlfnation 

Community 
No. 

California: 

Sacrareento _.... 

SacfamefTto 

Oty  oi  Sacramento  (docket 
No.  7029). 

Unincorporated  areas  (docket 
No.  7029). 

Unincorporated  areas  (docket 
No.  7033). 

July    10.    1991.    July    17. 
1991,  Sacramento  Bee. 

July    10.    1991.    July    17. 
1991.  Sacramento  Bee. 

July    24.    1991,    July    31. 
1991,  Sacramento  Bee. 

Ttie  Honorable  Anne  Hudin,  Mayor.  City  of 
Sacramerrto,  915  1  Street  Sacramento. 
Canfomia  95814. 

Mr.  Douglas  Fraleigti,  Director,  Sacramento 
County  Department,  627  Seventti  Street 
Room  301,  Sacramento.  California  95814. 

The  Honorable  Douglas  M.  Fraleigti,  Oec- 
tor.  Sacranr)ento  (bounty  Department  of 
Public  Works.  827  Seventti  Street  room 
304,  Sacramento,  Califomia  95814. 

July  2,  1991 

July  2,  1991 

July  18, 1991  _.. 

060268 
060262 

Sacramento 

Cotorado: 

060262 

Adanis  and  Jefferson 
Counties. 

Boulder 

City  of  Westminstar  (docket 
No.  7033). 

Oty  of  BouUer  (docket  Na 
7025). 

July  25,    1991,   August   1. 
1991,  Westminster  Senti- 
nel. 

May    24.    1991.    May   31, 
1991.  OaHy  Camera.  . 

Tt)e  Honorable  George  Hovorka,   Mayor, 
Oty  of   Westminster.   3031    West  76tti 
Avenue,  Westminster,  Colorado  8003a 

The  Honoraljle  Leslie  Durgin,  Mayor,  Oty  of 
Boulder.  PO.  Box  791,  Boukter,  Colorado 
80306. 

JuV  1.1991 

May  6,  1991  .„... 

080008 

Hawaii: 

Hawaii _...„ 

Unincorporated  areas  (docket 
No.  7025). 

May    17.    1991,    May    24, 
1991.     Hawaii     Thtjune 
Herald. 

The  Honorable  Lorraine  R.  Inouye,  Mayor, 
Hawaii    County,    Hawaii    County   Office 
BulkSng.  25  Aupuni  Street  Hilo,  Hawal 
96720. 

May  14, 1991.... 

155166 

Mississippi: 

Ranidn  (dockflt  Na 
FEMA-702^ 

Oty  o»  Richiartt...     _. 

June   6.    1991,    Jww    ^^, 
1991.     Rankin     County 
News. 

The  Honorable  Lester  SpelL  Jr.,  Mayor,  City 
o(  Fkchlwid.  City  Hall,  P.O.  Box  180127. 
Richland.  Mississippi  39218. 

Jun•24. 1991... 

280299 

St  Louis 

Tennessee: 

Oty  of  Coot  Vaney  (docket 
No.  FEMA-702S). 

May    15,    1991,    May    22, 
1991.  The  St  Iflua  Oia- 
paich. 

The    Honorable     Eileen    H.     McCartney, 
Mayor.  Oty  of  Cool  Valley.  100  Signal  m 
Drive.  Cool  Valley,  Missoun  63121. 

Apm  29.  1991.... 

290342 

Shetby  (docket  No. 

Oty  of  Memptiis 

June   6.    1991,  June   13, 

N9WS. 

The  Honorable  Richard  C.  Hackett  Mayor, 
Oty  of  Memphis,   125  N.  Mkj  America 
Man,  Memphis,  Tennessee  38103. 

June  24,  1991.. 

470177 

FEMA-7025). 

Issued:  October  4, 1991. 

CM.  "Bud"  Schauerte. 

Administrator.  Federal  Insurance 
Administration. 

(FR  Doc.  91-  24594  Filed  10-10-91:  8:45  amj 

MLUNG  COOE  67t»-03-M 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  Final  base  (100-year)  flood 
elevations  are  determined  for  the 
communities  listed  below. 

The  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 


community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  (100-year)  flood 
elevations,  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 

AOORESSES:  See  table  below. 

FOR  FURTHEn  INFORMATION  CONTACT: 

William  R.  Locke.  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washmgton,  DC 
20472.  (202)  646-2754. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 


Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  commimity  listed. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90^48)),  42  U.S.C.  4001- 
4128,  and  44  CFR  part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  proposcMJ 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  part 
60. 
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Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  nol 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  orSubjects  in  44  CFR  Part  67 

Flood  Insurance,  Flood  plains. 

PART  67--[  AMENDED] 

The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq., 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 


Source  of  Hooding  and  location 


ALABAMA 


Wnnlngtiain  (city),  Jaffareon  County  (FEMA 
Dockat  No.  7024) 

Unnamed  Oeek  31 

About  t050  teat  upstream  of  lOtti  Avenue 

Just  downstream  of  Isl  Avenue 


Mapa  avaiiaMa  lor  Inapectton  at  the  Community 
Plannirig  Department  710  North  20th  Street, 
Birmingham.  AlatMma. 

MontBomcry  (city),  Montgomery  County  (FEMA 
Docket  No.  7019) 

Cloverlana  Ditch- 

Just  downstre»n  of  Interstate  65 

Just  upstream  of  Interstate  65 _ 

Just  downstream  of  South  Couft  Street 

Just  upstream  of  South  Court  Street 

About  1300  feet  upstream  of  South  Court  Street 
Wanss  Ferry  Drlcti 

About  800  teet  downstream  of  Lagoon  Pailt 
Dnve - 

Just  upstream  of  Wares  Ferry  Road 

Whitea  Slough: 

About  0.96  eiAe  downstream  o(  Nanow  Lane 
Road 

About  600  feet  upstream  of  Vaughn  Road 

GaUyailh  MiV  Oaek: 

About  0  91  ime  downstream  o*  U.S.  Highway 
231 , 


iTOapth 
In  feat 
above 
ground. 
'Eleva- 
tktnin 
test 
(NGVD) 


•591 
•604 


•173 
•178 
•183 
•190 
•195 


•190 
•218 


•187 
•240 


•170 


Source  of  flooding  and  location 


About  1400  feel  upstream  of  Wares  Ferry  Road. 
Harmon  Slough: 

At  mouth 

About  1450  feet  upstream  of  WMwood  Onve  .. 
Camp  Creek: 

At  mouth 

About  16  miles  upstream  of  Remington  Road 

Camp  Creek  Tnbutary: 

At  mouth 

About  2650  feet  upstream  of  BaH  Road 


Mapa  avaUabte  for  knpactton  at  ttie  Building 
Inspectors  Office.  Guy  Hall.  103  North  Peny 
Street  Montgomery.  Alabama 


Montgomery  County  (unincorporated  areaa) 
(FEMA  Docket  Na  7019) 
L/Me  Catoma  Ciwtk: 

•At  mouth 

About  2  5  miles  upstream  of  Troy  Highway 

Catoma  Creek 

About  600  feet  downstream  of  Woodley  Road .... 

About  600  feet  upstream  of  Trotman  Road 

Ramer  Creek: 

About   1100  teet  downsl-aam  o(  Hance  Mill 
Road 

About  1 150  leal  upstream  o)  Spragua  Junction 

Road 

Tallapoosa  River 

At>out  3  8  mitea  downstream  of  U.S.  Highway 
231 

Just  downstream  of  US  Highway  231 

Mapa  avaUaMa  tar  kiapeetlon  at  the  County 

Engineenng  Office,  County  Courthouae.  Mont- 
gomery, Alaaama. 


ARIZONA 


Marana  (town),  Ptma  County  (FEMA  Doaiat 
No.  7026) 
SarOa  Crui  River: 
Approximately  2,500  feet  downstream  o(  Thoo- 

Marana  Road _ 

At  Tnco-Marana  Road s. 


Approiimately  7.400  feet  upstream  o(  Trico- 
Marana  Road  (At  Marana  Corporate  Limits) 

Just  upstream  of  Sanders  Road 

Approximately  200  feet  downstream  o(  San 
Dano  Road 

Approximately  4,400  feet  downstream  of  Avra 
Valley  Road 

Approximately  5,500  teet  upstream  of  Avra 
Valley  Road 

Approximately  150  feet  upstream  of  Cortaro 
Road 

ApproxirTwtely  4,000  feel  upstream  of  Ina  Road.. 
Coalesceni  Alluvial  ^an  Areas. 
Cochie  Canyon  East   Cochie  Canyon  West,  or 

Unnamed  Canyon: 

Approximately  1.000  feet  soutfiweet  of  the 
northeast  comer  of  Section  25.  Township  1 1 

South,  Range  11  East 

Cochie  Canyon  East  Cochie  Canyon  West  Un- 
named Canyon,  or  Wild  Burro  Canyon 

Approximately  2000  teet  north  and  100  feet 
west  of  the  southeast  comer  of  Section  25, 

Townsh^i  11  South,  Range  11  East 

Cochie   Canyon   East    Unnamed  Canyon,    Wild 

Burro  Canyon,  or  Ruelas  Canyon: 

Approximately  2,000  feet  northeast  of  the  inter- 
section of  Tangenne  Road  and  Frontage 
Road 


Mapa  are  avaRaMa  tor  revtaw  at  Town  HaH, 
13251  North  Lon  Adams  Road,  Marana.  Ahzo- 


CAUFORNIA 


Portola  (dty),  Pkimaa  County  (FEMA  Dockat 
No.  7026) 

UxkHe  Fork  Feather  River 
Approximately  0.5  mle  downstream  of  Gulling 

Street 

At  Gulkng  Straal 

Approxmataly  0.68  mila  upatraam  of  GuMing 

Street 


♦Depth 
m  feet 
above 
ground 
*Eleva- 
bon  in 
•eel 
(NGVD) 


•216 


•182 
•226 


•202 
•240 


•213 
•226 


•208 

•220 


•200 
•214 


•208 
•254 


♦169 
•170 


•1.929 
•1.937 

•1.957 
•1.881 

•1.995 

•2.054 

•2,083 

•2,143 

•2.178 


#1 


<|I2 


#2 


•4.834 
•4,837 


•4.845 


Source  of  fModL-ig  and  location 


#  Depth 
in  feet 
above 
ground 
^Eleva- 
tion m 
teet 
(NGVD) 


Mapa  arc  available  tor  ravtew  at  Oty  Hall.  47 
Third  AverHie.  Portola.  Cahlomia 


San  Clemente  (city).  Orange  County  (FEMA 
Docket  No.  7020) 
Cascadita  Creek: 
Apixoximately  200  teet  downstream  of  Via  Gas- 

cadita 

Just  upstream  of  Via  Caacadita 

Approximately  1.700  teet  upstream  ol  Via  Caa- 
cadita  

Approximately  250  feet  downstream  ol  the  Swi 

Diego  Freeway 

Mapa  are  avaUaMe  tor  review  at  the  Depart- 
ment of  Community  Ocvetopment  910  t4egocio, 
San  Clemente,  CaMorrM 


QEOMMA 


Fulton  County  (unincorporated 
Docket  No.  7019) 

Chicken  Creek 

Just  upstream  of  Batasviile  Road 

Just  downstream  of  SCS  Dam 

Just  upstream  of  SCS  Dam _ _ 

Juat  downatream  of  Hamby  Road -. 

Chicken  Creek  TritMtary: 

At  mouth „.. 

Just  downstream  of  Hopewell  Road  ...„. 
Cooper  Sanrty  Creek: 

About  2200  feel  upstream  ol  mouth 

Just  doiwistream  of  dam 

Just  upatraam  of  dam 

Just  downstream  ol  Cogbum  Road 

Una  Creek 

At  county  boundary 

Just  downstream  ol  Craakwood  RoMt- 
Whiw  (Ml  Creek: 

At  mouth „ _ 

Juat  downstream  ol  Bamaa  Road 

Uota  Creak: 

At  mouth 

Juat  downstream  of  Rico  Lake  Dam 

Longerto  Creak. 

At  mouth _ 

Just  downstream  of  PhiWpa  Road 

Dry  Branch 

At  mouth _ 

Just  downstream  ol  Sards  Road 

Cedar  Creek: 

At  county  boundary 

Just  downstream  of  dam 

Just  upatraam  of  dam — 

Just  downstream  of  Watar  Wortis  Road 


)  (FEMA 


tor  Inapectlon  at  the  Public 
Works  Department  County  Courthouse,  141 
Pryor  Street  S.W.,  Suite  6000.  Ailania.  Georgia. 


Walker  County  (unincorporated  araaa)  (FEMA 
Docket  No.  7024) 

Chattanooga  Creek: 
About  400  feel  downstream  of  ttie  oonfkjence 

of  Dry  Creek 

Just  downstream  of  upstream  crouing  ol  Stale 

Route  193 _ 

Just  upstream  ol  upatraam  croaaing  ol  Stale 

Route  193 

Just  downstream  of  Nickaiack  Road 

Dry  Creek 

At  mouth 

About  1160  feet  upstream  of  Maple  Street 
Mapa  avallaWa  tor  kiapacllen  at  the  Property 
and  Records  Office.  PC    Box  445.  Lafayette. 
Georgia  30728 


•29 

•40 


•63 
•77 


•924 

•964 

•991 

•1,004 

•943 

•057 

*914 

•975 

•1,000 

•1.022 

•872 
•929 

•719 
•759 

•748 
•779 

•743 
•828 

•724 
•760 

•810 
•868 

•896 

•934 


•660 

•685 


•690 
•700 


•660 
'660 


KENTUCKY 


Clay  City  (ctty),  Powell  County  (FEMA  Doekal 
No.  7022) 

Red  River 

At  the  downstream  corporate  kmits 

ApproKKTiataly  1.6  nver  milea  upalream  ol  9th 

Street 

Brush  Creek: 

At  confluence  with  Red  River „ 


•624 
•633 
•626 
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Source  o<  tooling  «nd  location 


Appfoanmety   60    la«t    doanstrMra    o)    flti 

Avenue 

Map!  nHUbf  lor  Inipectlon  M  Ma  Municipal 
BuWmg.  465t  Man  SIraat.  Oay  City.  Kankicky. 

Cunibafland  (cttyK  Harlan  County  (FEMA 
Docket  Na  7030) 

Poor  Fo**  Cunit)e»<«n()  River 

Atxx/t  1  31  mte«  liuwuMeaiw  a<  croasing  ol 

US  Route  19 - 

About  9S0  tael  upstream  a(  upstream  croasing 

ol  US  Route  119 - — 

Oovertct  Cnek: 
At  mooth._ 


About  .82  mlaa  ups*eam  ol  mouth 

LoonefCraek 

At  moutti — 

About  B50  teet  upstream  of  BWr  SMal 

About  3600  leel  upstream  o(  Btair  Street 

Mapa  avaOaMe  tar  mapactlon  at  Ifie  City  Hat. 

402  West  Mam  Street.  Cumberland.  Kentucky. 


SL  LMMfey  Pailili  (uRtacorpafslad  araaa) 
(FEMA  Ooeiial  Na  T«18) 

Bayou  Covrtableau: 

Approximately  0  7  mite  downstream  ot  Unon 
Pacific  Haitroad _ 

At  Toon  ol  Port  Barre  corporate  limits 

nvsr  ^wrvMa9*  rncu^nf 

At  conOuenee  M  Beyou  Courtablaau 

At  upstieem  Panah  boundary . 

At  downstream  Parisb  boundary 

ApprojomalHy  1.1  aiilea  upatoaam  ol  Slaia 
Route  741 

Mapa  sidsbls  tor  kiepactlon  at  the  Courthouse 

BuMmg.  Court  Street  and  Laryky  Skeel.  Opa- 


MASSACHU9ETTS 


ifDepth 
in  feet 
above 
ground. 
^Eleva- 
tionm 

(NGVO) 


•628 


CtuOiam  (toimi),  BamataMa  County  (FEMA 
Ooctiat  No.  7QS0) 

MkxHOyOMik 
Al  Countryside  Dnve  extervtod 

Aaaitanr  S^r 

South  side  ot  Strong  Island 

Al  conlkjenca  with  Muddy  Creek 

At  Strang  Island  Road  extended. 

CAatfiam  Ailarter 

At  eastern  edge  ol  Tarn  Island 

At  Ailen  Poirt 

At  Wikis  Way 


At  AndTRw  iHartings  Landng. 
AtlantK  Oc«mn: 

Western  shoreline  d  Nauset 
Odws  Pont 

Entire  stxxeSne  v««thin  community 

flytHerCows 

Entirs  shoreline  within  community 

StiHwatar  Pont 

Entire  shoreline  within  oommuntty 

ai^pa  avaaama  lor  mapacnon  ai  ma  lowvi 
Office.  549  Ma«i  Street  Chatham.  Massachu- 
setts. 


Framlngham  (toian),  Mlddteaai  County  (FEMA 

Doetiet  Noa.  MU  •  7017) 
Bsitmg  Brook: 
Approxmiatefy  1.720  feet  upstream  ot  oonMu- 

enca  wtlh  Sudtxjry  f^iver _ 

Upstream  side  ot  COfWAIL  Culven __ 

Upstream  side  of  Belknap  Road  Culvert _ 

Appronmataly    5  mle  upstream  of  Constance 

M  Rske  Dam _ _ 

Src/)  Maaobir  fitaoilr 
Al  Cor*uerx»  with  East  OutM 


Apprownately  90  leet  upstream  ot  Weelon  Aq- 
ueduct  


fasrOutM- 

At  confkjence  wdh  Sudbiry  River 

Approamatety   425    leal   i<>straam   of   KngM 
Road. L. 


•1.393 

•1,450 

•1427 
•1,458 

•1,437 
•1.444 
•1.473 


•23 

•26 


•26 
•35 


•20 
•22 


•12 

•13 
•16 
•14 

•13 
•13 
•13 
•15 

•13 

•11 

•11 

•11 


•166 
•183 
•197 

•227 

•186 
•196 
•156 
•189 


Source  o(  flooding  and  location 


a  sIMili  tar  liiapartloii  al  the 

ham  Memonal  Buifcing,  Concord  Square,  Fta- 
mngf^am.  Massachusetts. 


Misstssipn 


Pearl  Rtvar  County  (wrincorporalad  araaa) 
(FEMA  Docket  Na  7022) 

MHOee*. 

Appra*nately  3.550  feet  upe»eem  ol  the  con- 
fluenca  with  the  Peart  Riwar ,. 

At  the  Ctly  of  Picayune  corporate  femta 

Mapa  avaOabla  for  InapaeUon  at  the  County 

Coufttiouse.    200    Main    Street.    Courthouse 

Square.  Poplarville.  Mississ«)pi. 

Picayune  (dty).  Peart  RWar  County  (FEMA 
Docket  No.  7t»2) 
UStOeelc 

Al  rtta  downstream  corporate  limits — 

Apprownataly  100  feat  upstream  ol  Roaa 
Street 


M^a  av^Mbla  for  mapadtan  at  the  City  Hal. 
203  Goodyear  Boulevard.  Picayune.  Masasippt 

Tytartown  (town).  WaMol  County  (FEMA 
Docket  Na  7019) 

At  downstream  corporate  imNs 

Approamelefy  3  nam  niatiaara  at  Sia  niakaaiw 

coiporals  imnts 

Dry  Creek: 

At  confluence  with  Magees  Creek- 

Approamately    100    feat    upsaaaia   ol   Stale 
Route  27  (Tytar  Avenue) 

Mapa  avaRabla  tor  Inapoctlon  at  ttte  City  HaR. 
308  BaUah  Avanua.  Tytertowtv  MisaHalppt 


#Dsplh 
mfeet 
ebove 
ground. 
'Eleva- 
tion in 
feel 
(NGVO) 


•29 
•49 


•49 
•59 


NEW  YORK 


Arcade  (toam),  Wyoming  County  (FEMA 
Docket  Na  7023) 
Cettarmjgue  Creek: 
Moat    downalraam    oorporala    InHa    ^ooanly 

boundary) 


Appronmetely    0.7    mia    apatraam    al    Eaal 

Arcade  Road . 

Cte^Creek: 

Downalraam  corpotata  bnits.. 

Upstream  corporate  limits — - 
OkarOaelir  Tnbutary 

Dowrtstraa.'n  corporate  Imto- 

Upstreem  corporate  limits 


tiape  avaNalila  for  Inspectton  al  the  Toam  Hap, 
Route  98N.  Arcade,  Hem  York. 


Arcade  (vWage).  Wyonik)9  County  (FEMA 
Docket  No.  7023) 

Cattaraugue  Cnek- 
Approximately    100    feet   downslreaia   ol   Hie 

downstream  corporate  limta ~. 

Appnuamalsly  820  leet  ui»»aam  ol  the  up- 

streata  oorporala  fcmts 

Clear  Creek 

At  Its  confluence  with  Cattaraugue  Creak 

At  ttie  upstream  corporate  Bmits _-. 

Haskell  Creek- 

At  Its  corahience  with  Clear  Creek 

Approximetsly  0  7  mile  upetreem  ol  the  Arcade 
and  Alkca  Railroad  culvatt 


Mepe  avMaMe  tar  kiepseMsn  at  the  Vilage  Hai. 
17  Church  Street,  Arcade.  New  York. 


Clay  (town).  Onondaga  County  (FEMA  Dockai 
NaKI12) 

Uud  Creek 
Approwmately  1.000  feet  tystreaw  ol  Cauglv 
denoy  Road 


Approximately  2.070  feel  upstream  of  Cauglv 

derxiy  Roed- 

Mepe  I  ilikli  tor  mapacMoa  at  the  Toam  Man, 
4483  Route  31.  Clay,  New  York. 


•253 
•264 
•264 

•260 


•1504 

•1,637 

•1.499 
•1.632 

•1*» 
•1,582 


•Mil 

•1.491 

•M7» 
•1,489 

•1,484 

•1,812 


•376 
•376 


Source  ol  lloodvig  and  kxaton 


Oraarmlcii  (loam),  WaaMngton  County  (FEMA 
Docket  Na  7007) 

Batten  Kilt 
Appraximalely  0.9S  mile  downstream  ol  Slate 
Rixila  29 


Approximataty  1.2  miles  upatoam  ol  conlluanoe 
of  Whrtlaker  Brook _ — _ 

Mapa  avanaMa  tor  InapacMon  at  9»  Town  Hal, 
2  Academy  Street,  Qreenwich.  Naw  York. 

Jackson  (town),  Washbigton  County  (FEMA 
Docket  Na  7023) 
Batten  KUt 
Approximately  1,950  feet  downstream  ol  Ray 
Road 


Approximately   3   miles   upatream   ol   County 
Route  61 


Mapa  avaHaMa  tor  mapactlon  at  the  Jackaon 
Town  Han.  ao.  1,  Canibhdga,  New  York. 

LaRay  (town),  JaWataon  County  (FEMA  Dochal 
No.  702i| 

Black  Hmt 

Al  dowtistream  corporate  limin ._ 

Al  upataam  corporate  lm«s  (awirniilniMaly  U 

mile  upstream  ol  State  Roula  3) 

Pleasant  Creek 
At  downstream  corporate  Imna 


At  upstream  nda  ol  Simonet  Road.. 


Mapa  avalaMa  tor  tnapactlon  at  the  LaRay 
Town  Han.  Wiltow  Street  Evans  Milla,  New 
York. 

UvMla  (town).  LMngalen  County  (FEMA 
Docket  Na  7023) 

Coneaua  Lake- 
Shoreline  in  the  vidnlty  ol  Conesus  Lake  outtel  . 
Shoreline  ^iprujdiiialaly  640  feel  north  of  kitar- 
aaotton  el  Eaat  Idia  Road  and  Oanaawto 

Road . 


#Dapth 
mlael 


Qtouni. 

*E»eva- 

tton  ki 

leet 

(NGVO) 


•157 

•410 


•349 
•410 


•510 
•540 

•433 

•478 


ConeausCmek: 

Al  State  Route  256 

Al  confluence  of  Conesus  Lake.. 


H^e  ewNable  for  kispecHon  at  the  Town  Hal. 
35  Commercial  Street  Lwonia,  Naw  YoilL 

Saranac  (town),  Cflnton  County  (FEMA  Docket 
Na7023) 

Saianac  Avar 
Approxlmete^    750    feet   downstreem   ol   t>t- 

quette  Road 

Approximately  22  miles  ivstream  ol  Ore  Bed 

Road 

M«^  a<allahla  for  hnpecllon  at  the  Town  Hal, 
New  York  State  Route  3,  Saranac.  Naw  Yolk. 


WHna  (town),  Jafferaon  Coiaity  (FEMA  Dockai 
NaTOtO) 

Black  ftiver 

At  downstream  corporate  limits 

At  upstream  corporate  limits. 


Mapa  avaHabla  for  Inapeetlon  el  the  Toeai  Hal, 
307  Brown  Street  Carttiage.  Now  York. 


NORTH  DAKOTA 


Rugby  (dty).  Plerca  County  (FEMA  Docket  Na 
7024) 

Tribftary  K)  Rusfi  Lake 
At  the  downeireem  extralemlonal  lintlts  — — _ ~ 
Just  downstream  of  Fourth  Avanua  Soulhwaal 
(Stale  Highway  3) 


Just  upstream  of  Third  Avenue  SoutfieasI 

Approxmalely    1M0    feel    upe»eam    of    •« 
county  road  kicated  east  ol  Iha  City  ol  Rugby 
Mapa  are  wrIUbf  for  review  at  the  Qty  Audi- 
tor's Clfice.  City  Kail.  223  South  Main  Avenue. 
Rugby,  North  Dakota. 


•821 


'821 


•817 
•821 


•735 
•1,109 


•736 


•tjSIS 

•1«1 
•t380 
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SoiMCa  ot  flooding  and  loution 


OHIO 


HIgMwtd  mighU  (city).  Cuyirfiofla  County 
(FCMA  Doekat  Na  7«2a) 

Tnbutar/  4. 

About  700  tml  do»»»wti— n  ol  e«hap  Road 

Just  downstTBam  o<  Highland  Road 

TnbuttfyB: 

At  mouth 

Jual  downstream  of  Hightand  Road 

TribulmyC 

Just  upstream  ol  Msralale  271 


About  2100  taet  upstream  ol  Highland  Road 

TntMtaryD 

About  2750  Isei  upstraam  o(  mouth . 

Just  dok-nsfrean  ol  HigNarx)  Road 

Tributary  E: 

At  mouth 

AlxM^  600  taal  upstream  o4  Bshop  Road—^ 

Mapa  avaiabta  for  Inspactloii  at  the  BuMk^ 

Dapartmant  City  Hal.    5627  figMand  Road, 

HigMwK)  Heiehts.  Ohio. 


Lorain  (etty),  Lanki  County  (FEMA  Doekst  Na 
7023) 


About  1  02  nMas  upalraam  of  moutti 

About  1.67  rmlas  upitraam  ol  mouth _ 

OimrryCXfk: 

At  US.  Ra«M« 

About  700  )oat  downstream  of  Cooper  Foster 
Par*  Road 

Umatnad  'Oeek: 

Just  downstream  of  OW  Late  Road. 

About  12M)  *Ml  vtsueam  of  CM  lake  Read. 

Nortti  Stem  Eatt  Brandy  B«aver  Crsek: 
At  confluence  wnh  East  Brar>ch  Beaver  Oaefc  _ 
M  Cooper  Poster  Pe*  Road 

East  Branch  Baavar  Cnek: 

At  mouth _ _ 

Just  dwnslmiu  of  Cooper  Foalarl%»  Road.... 

Mipa  aialkMa  tar  taepeelan  at  the  &vnearino 
Oapertmant,  Oty  Hall.  200  rvaet  Ene  Avenue. 
Uxain.Ohio. 


OKLAHOMA 


Batiial  ikerea  (lovn),  Potuwaluiida  County 
(FauoackatNaTtas) 
S^urrsfOM* 
Acpronmately  0  7  mle  upstream  of  t3th  Strsal.. 
Apprannatflly  1.S0D  leet  upstream  of  Wtco 

Fload 

f^oilh  Carwtan  fiivm xLomar  fTaaVil 
Appraximaiely  .4  mile  northtmst  of  interaaclion 
ol  ua  Routes  270  «  177  and  Hardasly 

Road 

At  norlheastarfi  corporate  limit 

Shalkm  Flooding  Ama 
Wti»  of  mieraecian  of  Hardesly  Road  «  1301 
Street  #1 


#Oepth 
In  leet 
above 
ground. 
*Eleva- 
lion  in 
feet 
(NGVD) 


■86S 

*a34 


'923 
•S07 


•tt4 

•872 


*M2 

*M4 


*804 

•W1 


*saa 
-sse 

•S79 

•846 

•9M 
•S83 

*9M 

••S4 

'SS2 

■«so 


Mapa  airs  Haws  for  Inapactlon  at  the  Oty  Hal. 
Bethel  Road.  Bethel  Aoias,  OhMhoma 


Pottawatomie  County  (unlnoorpotaSed 
(FEMA  Docket  No.  7026) 

/Vfvm  Canadian  Awar  ( Uppv  Reacft) 
ApproMwaletir    4.2   mles   downslnescn  of  the 

conHueoce  ol  Wynnewood  Civek 

Approamaiely    18    miles    ifMraam    ot    Stats 

Route  102 _ _ _ 

l^alh  Camadlan  Avar  (Lomm  /teacT)); 
Approxmataly   .S  mile  downeneam   ol  SlaM 

ftoute  3 _..._ 

Approamatalf  1.400  leal  tipakaara  of  Wast 

Highland  Street 

Trinitary  No  I  to  Harm  Canadian  Rnrar 
Appronmatsty  .6  mle  upstream  ef  oonfluenoe 

w*  North  Canadian  Rwar 

Approximately  32$  leet  upstream  of  Ihs  Missou- 

n-Kanaas-Te»as  Reilroad _ 

ume  ftiver 
Approximately   36   milas   upstream   ot 
♦li»wa»  »<12  andge...- _ 


•1.008 
'1.032 


'997 
•1.000 


•1.083 

•978 
'1.003 

•t/OOt 

•1,01T 

•880 


Source  ol  floodng  ar<d  location 


#0«plh 
In  feet 

above 

^^ 

tion  in 

leal 

(NGVO) 


Approximatafy   4J 

Highway  IQZSndge 
ffockCtaa*: 
ApproKsnetaly  1.4S0  I 

anaa  wdh  ftorlh  Canadian  RMr 

Apyojumately  1.750  leel  ups»sam  of  oontki- 

snoa  of  Tnbutary  l*>  2  to  Rodi  Creek 

Trtxnary  Hollo  Rock  CmatL 

At  conffuence  wkh  Rook  Oaak 

At  Interstate  Route  40 .'. 


t  IB  ftoek 


Tnbutary  NaSlo  fltoc*  Craatc 
At  confkiarKie  with  Trlutary  No. 

Creak 

Appra^wate!)  2.000  leal  upstaam  of  InterslaM 

Route  40 „ _... 

S^utrafOsait 
ApproMimalely  80  feet  ijowmstfeem  of  Hardesty 

Road  texMma  downstiaam  cioaamg) 

Appronealely   .5    rata   downekwem  el  Waoo 

Road 

Paean  Oaak: 
Apprcnmately  1.700  ktel  upstream  of  conflu- 
ertce  with  LtHe  River 


Approomately  1.25  mies  upstream  ot  conRu- 

enee  ol  Bullfrog  Creek. 

S/ia*>«r /Too<*r»  Aiaa. 
West  ol  ir«eriiei.tiiin  of  U.S.  Routes  27<S  A  177 

and  Hacdesty  Road 

Mapa  awaRaMe  lor  Inapactlen  at  Iha  County 

Courthouse.  Shawnee.  Oklahoma. 

8Mwnea  (dty),  Puttaafatuiiila  CoutMy  <FEItA 
Docket  Na  7027) 

Stfulrrat  Cna^ 

At  confkienoe  with  Morth  Canadian  River 

ApproBRiaisly  1.4  mles  donwiatiaani  ol  Coker 

Road 

North  Canadian  ftivar  (Umar  flaactt): 
Approiimately  100  led  dowrtstrsem  of  Misaouri- 
Kansas-Tsxas  Ralroad 


Appronmatsly  200  feat  donmstream  of 

Highland  Straat 

Tributary  No.  1  to  Alcvm  Canadisn  ff/Mr 

At  cor«luanca  with  North  Canadian  River ._ _. 

Approximately  1,650  feet  upstream  of  oonflu- 

ence  wtth  North  Canadian  River 

flockCrwak: 
AppTuimafely  1.750  lest  upstream  of  conflU' 

ence  of  Tributary  No.  2  to  Rock  Creek 

Approximately  A  mle  iipeliaaw  of  eotdkanca 

of  TitKrtary  No.  1  »  Rock  Oaak 

Tnbutary  No.  1  to  Roe*  Oaak: 

M  contluenca  with  Rook  Craak. 

Appronmataly  100  taM  i»l>iwii  at  Mlaal  4Sm 

Street _ , 

TnOutary  No.  210  Rock  Oaak: 
ApproiSmetefy  1.900  leal  <ewna>aew  of  (Mar- 
state  Route  40..- 

ApproamaMy  AjOOO  isal  Mpasaaw  of  MMrMita 

Routs  40 

Trtiutary  No.  3  k>  Roc*  Oaak. 

At  Interstate  Route  40- 

Approximately  0.9  mle  upafrawn  ol  4Sa>  Stwet  _ 
Tributary  Na  3  lo  Sourrat  Create 

At  conlkjence  with  Squirrel  Creek 

At  13th  Street 

Sh^tom  Flooding  Ana: 

North  of  13th  Street  crossing  of  Squrrsl  Crask_ 
Mapa  avalaais  far  Mapiellaa  al  Me  Oy  HA 
9th  8  Broadway.  Shswnee.  Oklahoma. 

Teeumash  {tilti\  Puttawaluiile  Couitty  (FEMA 
Docket  Na  7037) 

Tnbutary  No.  3  to  S^uml  Oaak: 

At  13th  Street _ 

Approxmataly  .8  mle  upatieam  ol  confluanca 

With  Sguirral  Creek 

SQutrral  Oaak: 
ApproxSnately   575  feel  downstra«n  of  U.S. 

Routes  177  A  270 

Appn»dmataly    1.800   feel   upsMttn   ot   13m 
Street 


•984 

•943 

*«eo 

•9S8 

•873 

•865 

•972 

'mi 

•1,024 

'968 

■961 

*1 


M  Via  Oiy  HM. 
114  N.  Broedeiay.  Teeumee^  Oklahoma. 


•987 
•1.007 

•882 

•1«« 
•967 
•888 

•980 

•877 

•973 

•1^016 

•887 

•878 

••71 
•1408 

•1«M 
•1X)M 

«1 


'1.004 
'\f>0* 

•1,001 
'1.006 


tOapth 
mieet 


Source  of  fhxxtng  end  kx:ation 


PCNNSVLVAMA 


waana  (loenwMp).  P8m  Ooanty  ^CMA  Dadal 
NaTOtt) 

Wa»anpai9aek  Oaak 
Affmeiimitt  so  «eal  ivs»sam  of  the  conflu- 
enoa  of  Eaal  Branch  WsMenpai^ack  Creek — 
Approximalsti   550  (eel  doimaaiaw  «f  Pkis 

Grove  Rood 

Mapa  airaaaMa  for  Inapactlon  at  the  TosmMiip 
Bulding.  BnnMM  Road.  Gfeentown.  ranna>kw 


Someraat  tboroui^t). 
Docket  Ma  7022) 

f  asf  Branch  Coxaa  Oaak- 
ApproBdmately  .7 
maa  Avenue  — 


Cotaily  (FEMA 


At  oonfhienoe  with  Unoamad  TrtiuMry  ta  Eaal 
Branch  Coaas  Oaak 


Onnamad  Tnbutary  to  Eatt  Coxas  Oaak  itorma^ 
Eaat  Branch  CaaaaOaaki: 

Al  conlkjenoe  with  East  Branch  Cosat  Oaak 

At  upatreem  corporate  hrmts 


at  Itw  ■BrQu{^ 
Hal.  340  Wast  Unon  Street  Somsrssl.  Rsnn- 
syivania. 

Upper  Dublhi  ftownefilp).  MontfCMnary  CaiaNy 
<FEMA  Docket  Na  7017) 

Sandy  Run 
At  a  point  apprcodmaMy  200  leal 
ol  ttia  downstream  oorporate  Isnas 


At  a  pokil  approxxnaMy  SX)  laal  upaaeaai  of 
thai^iafream  corporaM 


for  wopacVoa  sn  ^a  TtMrnaflp 
Bulding.  801  Loch  AMI  Avenue.  Fort  Waahlng- 
toa  Panrie>1verve. 


WMisi  Isiis    (city),   Uasfna   CoiaHy   (FEMA 

Oockal  Na  7024) 

Si/sgua^isnns  nver 

Approamalely  4  irUa  epaaaaia  of  ••  dowiv 
stresfl)  oorporete  Imlls 

At  upakaam  corporals  tmHi. 

MVOssIt 

At  oorAience  with  tfie  SuSQuehanna  Wvar — 

AppragdmaMy  900  leal  upsaaam  of  Oaorgs 

^aiMTOaaik: 

At  OOnRtfSnos  wiin  MS  \^t^»    m        .      ,    ,      

Appradmatefy  1.200  laat  upstiaaiw  ot  tia  oon- 

fkjenca  of  Coat  Biook 

CoalBrook: 


ground. 
^Elava- 


(NGVD) 


'1,301 
•1.457 


•2.098 
•2.105 


•2.105 
•1.108 


•163 
•223 


At  confluence  with  Laurel  Run „.-. 

Approiimately   1,040  feal  ifMtiaaffl  Of  Suia 
Route  309 


lor  bMpccllon  d  Vw  uly  HsR, 
Planning  DeparMenl,  40  East  Maikat  SNaL 


BOtlTH  COWOLWH 


Deeaetita  kit*) 

LauralOaak: 
About  500  leet  downstreem  ol  VoodrufI  Road- 
Just  upstiaam  of  Haywood  Cioaig 

AcMsndOaa*  Ttitutary  No  5. 

Just  downakaam  ol  Mam  Street 

Just  ups»eem  ol  Mam  Street 

Just  downalte—  ol  Rulhertoia  Road 

Richland  Oaak  Tnbutary  No.  7: 

At  mouth 

Just  downstrsam  el  Townee  Street 

Richland  Oaak  Trtutary  No^B: 
Al  mouth Z 


•645 

•S40 

•549 
•550 

•549 
•561 
•551 
'553 


Just  downstream  ol  Stone  PlaM  Omia_ 

Roady  R*rar  TrtxM^No.  2: 
Just  duwi'isaaaiii  of  WsmttiS)  Drwa— — 

Just  upstreem  ol  Wemblay  Otna 

Just  downsfream  of  SttKwood  Orkra ...... 

Raady  Rhrar  Trtutaty  No.  3: 


•913 
••49 

•906 

•919 
•923 

•873 
•908 

•906 

'968 

'887 
'882 
*908 
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Source  of  Hooding  ind  location 


Atxxit  300  feel  downstream  of  Soutt)  Pteasant- 

borg  Dmt _ 

Just  downstream  o<  Scarlett  Street 

Maps  avallaMa  for  Inapecttan  at  ttia  Planning 
Depanmem.  City  Hall.  Greenville.  Soutn  Caroth 
n» 

GraanvRIa  County  (unlneerporatad  ar«M) 
(FEMA  Docket  No.  701S) 
Enoree  Rver 

Al  county  tx)undary 

Just  downstream  of  Old  C3am _ _ _. 

Just  upstream  ot  Old  Dam 

Just  downstream  of  Old  Dam 

Just  upstream  of  Old  Dam 

Just  downstream  of  Dill  Road __ 

auarCnek. 

At  mouth 

Just  downstream  of  Scufftelown  Road 

Just  upstream  of  Scufflelown  Road 

About  900  feet  upstream  of  Interstate  3S5 

Ss/uds  Rivar 

Just  upstream  of  Nortoni  Souttiem  Railway 

Just  downstream  of  dam 

Just  upstream  of  dam 

About  t  70  miles  dowrtstraani  ct  U.S.  Route 

123  „ „ 

Peters  Craak 

At  mouth „ _. 

Just  downstream  of  Godfrey  Road _ 

Uountam  Creek 

At  mouth 

Just  downstream  of  Reservoir  Road 

Mountain  Creek  Tnbutmy  No.  f 

At  mouth _ „ 

Just  downstream  of  Golf  Cart  Road _ 

Just  upstream  of  Golf  Cart  Road 

Just  downstream  of  Nature  Trail  Road 

Gme  Creek: 

At  nxiuth „ 

About  1.32  mile  upstream  of  McKmney  Road 

Rocky  Creek: 

At  mouth 

Just  upstream  of  Interstate  85 _ 

Rocky  Creak  TnOutary  No   I 

At  mouth 

Just  downstream  of  CSX  railroad _ 

Brushy  Creek  ( Tntxitary  to  Enoree  Rnttt: 

At  mouth   _ _ 

Just  upstream  of  Dry  Pocket  Road 

Laurel  Creek 

About  1600  feet  downstream  of  Transit  Dnve 

Jusi  downstream  of  Transit  Dnve 

Just  upstream  of  Transit  Dnve „ 

About  1200  feet  upstream  of  Transit  Dnve 

Mape  avaltaWa  for  Inapectlon  at  ttie  Planning 

Deoartmoni  County  Complex.  County  Square. 

Greenville,  South  Carolina. 


ll*Deplh 
in  feel 
above 
ground 
'Eleva- 
tion m 
fe<it 
(NGVD) 


SOUTH  DAKOTA 


Union  County  (unincorporated  areaa)  (FEMA 
Docket  No.  7024) 

Missoun  River 

Al  the  conftuenco  with  Big  Sioux  River  (county  . 
boundary) ' 

Approximately  3  2  miles  upstream  of  the  conflu- 
eoce  with  Big  Soux  River  (al  nver  mile  73'  0) 

Approiimalely  *4  mrtes  upstream  of  the  conflu- 
ence with  Big  Soux  River  (at  nver  mile  738.2) 
Big  Sioux  River 

At  the  confluence  with  Missoun  River  (county 
boundary) 

Approximately  2,200  feat  downstream  of  Intar- 
state  Highway  29  

Just  downstream  ot  Interstate  Highway  29 

Mapa  are  avallabla  for  ravlcw  at  ttie  Office  of 

tf«    Land    Use    Administrator,    Umon    County 

Courthouse.  200  East  Mam  Street.  Elk  Pomt 

South  Dakota 


TENNESSEE 


Franklin  County  (unincorporated 
Docket  Ho.  7019) 

Roc*  Creek 


» (FEMA 


•856 
•885 


•673 
•730 
•741 
•752 
•777 
•909 

•677 
•732 
•737 
•809 

•757 
•766 
•777 

'804 

•683 
•853 

•851 
96o 

•900 

•923 

•929 

•1,037 

♦737 
•862 

•713 
•848 

•835 
•941 

•788 
•796 

•922 
•929 
•944 
•945 


•1,090 
•1.092 
•1.093 

•1,090 

•1,093 
•1,094 


Source  of  fkioding  and  location 


-- 


moopth 

in  feet 
above 
ground. 
^Eleva- 

tion  m 

feet 

(NGVD) 


Just  upstream  of  Fletcher  Road 

About  4300  leet  upstream  of  Sahan  Road 

Crow  Creek 

Just  downstream  of  confluence  of  No  Business 
Creek  

Just  upstream  of  conlfcience  ot  Dry  c;reek 

Bkje  Creek: 

At  mouth 

About  1  mile  upstream  of  OM  Rock  Creek  Road 
&Mtrv  Fork  Creek: 

About  1800  f«et  downstream  of  Goshen  Road... 

Abcjt  3200  feet  upstream  of  Goshen  Road 

Wagner  Creek: 

Just  upstream  of  East  Petty  Lane  

Just  downstream  of  County  Farm  Road 

Tims  Ford  Lake 

Atoog  entiTB  stxxeline 

Mapt  avaiabia  for  mapadion  al  the  Office  o« 

the  Buikling  Commissioner.  County  Courthouse, 

1   South  Jefferson  Street  Winchester.  Tennes- 


Gilea  County  (unincorporated  areas)  (FEMA 
Docket  No.  7019) 
Elk  River 

About  1  14  miles  downstream  of  confluence  of 
Richland  Creek 

Just  downstream  of  Baugh  Road 

Richland  Creek 

Just  downstream  of   confluence  of  Smithson 
Branch 

Just  downstream  of  Davy  Crocket  Highway 

Just  upstream  of  Davy  C>ocket  Highway 

About  1425  feet  upstream  of  CSX  railroad 

Robertson  Fork  Creek: 

At  mouth 

About   1  70  miles  upstream  of  Bnck  Church 

Road .y..:. 

Pleasant  Run  Creek 

Within  community 

Tntxjtary  A 

At  mouth 

Atxxit  3600  feet  upstream  of  U.S.  Route  31 

Tiibulary  B: 

At  mouth 

Just  downstream  of  Magazine  Road 

Mapa  available  for  Inspection  at  ttw  County 

Executive  s  Office,  County  Courthouse,  Pulaski, 

Tennessee 
Spring  City  (town).  Rhea  County  (FEMA 
Docket  No.  7020) 
Piney  River 

At  mouth 

Atxxit  850  feet  upstream  of  PccadHly  Avenue 

Town  Creek 

At  mouth 

Just  downstream  of  County  Road 

Tennessee  River 

Upstream  of  Walts  Bar  Dam  (Watts  Bar  Lake— 

along  shoreline) 

Map*  avaMaMe  for  Inapactton  at  the  Town  Han, 

Spnng  City,  Tennessee 

VIRGINIA 

Stafford  County  (unincorporated  areas)  (FEMA 

Docket  No.  7022) 
Austin  Run: 
Approximately  620  leet  downstream  of  nortfv 

bound  US  Route  1 

Approximately  1 30  feet  upstream  of  northbound 

Interstate  Route  95 

Tributary  3  to  Austm  Run: 

At  confluence  with  Austin  Run 

Approximately    4  mile  upstream  of  its  conflu- 
ence with  Austin  Run 

Mapa  avaNabta  for  Inapactkin  at  the  County 

Administration   Center,    1739    Jefferson    Davis 
Highway,  Stafford.  Virginia 

WEST  VIRCmiA 

Clailiaburg  (dty).  ftarrlaon  County  (FEMA 
Docket  No.  7029) 
WeaFoikRrver 


•912 
•994 


•651 
•665 


•979 

•1,007 


•939 
•949 


•920 
•932 


•893 


•603 
•613 


•645 

•669 
•676 
•711 

•709 

•715 

•654 

••653 
•656 

•656 
•664 


•746 
•807 


•746 
•771 


•746 


•22 

•40 
•30 
•38 


Source  of  flooding  and  location 


At  downstream  corporate  limits 

At  upstream  corporate  limits 

Elk  Creek 

At  confluence  with  West  Fork  River 

Map*  avaHaMo  for  Inapectlon  at  the  City  Hall. 

227  W.  Pike  Street,  Clarksburg.  Wad  Virginia 


HI  Depth 
in  leet 
above 
ground 
^Eleva- 
bon  in 
feet 
(NGVD) 


•941 
•950 


•945 


Issued:  October  4, 1991. 
CM.  "Bud"  Schauerte. 

Administrator.  Federal  Insurance 

A  dministration. 

(FR  Doc.  91-24595  Filed  10-10-91;  8:45  am) 

BILLING  CODE  671S-03-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  385 
RIN  2125-AC77 

Safety  Fitness  Procedures;  Safety 
Fitness  Information 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Final  rule. 

summary:  The  FHWA  is  amending  Part 
385  of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  implement  the 
requirement  in  the  Motor  Carrier  Safety 
Act  of  1990  concerning  the  availability 
of  information  to  the  public  on  the 
ratings  of  motor  carriers  which  have 
been  assigned  an  "unsatisfactory" 
safety  rating.  The  rule  amends  §  385.19, 
Safety  fitness  information,  to  satisfy  the 
requirements  of  the  1990  Act.  The  intent 
of  this  rule  is  to  offer  an  incentive  for 
motor  carriers  to  comply  with  the 
FMCSRs  and  the  Hazardous  Materials 
Regulations  by  informing  interested 
parties  of  the  names  of  unsatisfactory- 
rated  motor  carriers. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

November  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACr 

Mr.  Sam  Rea,  Office  of  Motor  Carrier 
Safety  Field  Operations,  (202)  366-1795, 
Mr.  Thomas  P.  Kozlowski,  Office  of 
Motor  Carrier  Standards,  (202)  366-2981, 
or  Mr.  Raymond  W.  Cuprill,  Office  of  the 
Chief  Counsel,  (202)  366-0834,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Motor  Carrier  Safety  Act 


of  1984  (Pub.  L  98-554.  98  Stat.  2829, 
2832;  49  U.S.C  2501  et  seq.),  the  FHWA 
has  established  procedures  to  determine 
the  safety  fitness  of  motor  carriers.  See 
53  FR  50961,  December  19, 198a  The 
Safety  Fitness  Procedures,  49  CFR  part 
385.  are  used  to  assess  the  compliance 
by  motor  carriers  with  applicable  safety 
requirements  and  to  assign  a  safety 
rating  of  "satisfactory,"  "conditional," 
or  "unsatisfactory."  If  a  motor  carrier  is 
rated  "conditional"  or  "unsatisfactory," 
the  motor  carrier  is  entered  into  the 
Selective  Compliance  and  Enforcement 
(SCE)  program.  The  SCE  program  is  set 
up  to  identify  those  motor  carriers 
having  the  greatest  need  for 
improvement  in  their  level  of 
compliance  with  the  FMCSRs  and 
HMRs.  The  SCE  program  provides  the 
means  to  closely  monitor  motor  carriers 
which  have  received  either  an 
"unsatibfactory"  or  "conditional"  safety 
rating.  Under  the  SCE  program,  follow- 
up  activities  are  undertaken  to  ensure 
that  regulatory  compliance  has  been 
achieved  or  to  initiate  enforcement 
action  if  necessary  to  induce 
compliance.  The  goal  of  this  program  is 
to  correct  unsafe  motor  carrier  practices 
and  promote  compliance  with  the 
FMCSRs  and  the  HMRs. 

As  part  of  the  1988  final  rule,  the 
FHWA  announced  its  initiation  of  a 
telephone  service  for  supplying  safety 
rating  information  to  the  public  (53  FR 
50967).  Section  385.19  specifically 
provided  for  this  service  as  well  as 
telephonic  or  remote  computer 
communications  with  the  Interstate 
Commerce  Commission  (ICC)  and  the 
Department  of  Defense  (DOD). 

The  Sanitary  Food  Transportation  Act 
of  1990.  Pub.  L  101-500, 104  Stat.  1218; 
49  U.S.C.  App.  1814)  was  enacted  on 
November  3. 1990.  Section  15(b)(2)  of  the 
Act  requires  the  FHWA  to  issue,  in 
consultation  with  the  ICC,  by  November 
3, 1991,  a  final  rule  amending  the 
FMCSRs  to  establish  a  system  to  make 
readily  available  to  the  public,  and  to 
periodically  update,  the  safety  ratings  of 
motor  carriers  which  have  been 
assigned  an  "unsatisfactory"  safety 
rating.  The  intent  of  this  provision  is  to 
offer  an  incentive  for  motor  carriers  to 
comply  with  the  FMCSRs  and  HMRs  by 
informing  shippers,  insurers.  Federal 
agencies.  State  enforcement  officials, 
and  other  interested  parties  of  the 
names  of  unsatisfactory-rated  motor 
carriers.  (See  S.  Rep.  No.  332, 101st 
Cong.,  2d  Sess.  4,  7,  23  (1990)).  The  rule 
herein  complies  with  this  congressional 
mandate. 

Final  Rule 

The  FHWA  is  amending  $  385.19. 
"Safety  fitness  information,"  of  the 


Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  by  (1)  making  the 
safety  fitness  ratings  available  to  all 
Federal  agencies  telephonically  or  by 
remote  computer  terminals,  (2)  asking 
the  person  requesting  the  information  to 
provide  the  motor  carrier's  U.S.  EKDT 
identification  number,  if  kno%vn,  (3) 
changing  the  address  to  which  inquiries 
should  be  sent,  (4)  making  it  exphcit  that 
written  responses  will  be  provided  upon ' 
request,  and  (5)  supplying  a  telephone 
number  that  may  be  used  to  make  oral 
requests. 

The  FHWA  would  like  to  advise  the 
public  that  the  safety  fitness  rating  of 
any  motor  carrier  of  record  may  be 
obtained  by  calling  (703)  276-8876  or 
writing  to:  OMC-Safety  Rating.  P.O.  Box 
13028,  Arlington,  Virginia  22219.  It 
should  be  noted  that  this  service  is 
provided  by  a  business  entity  under 
contract  with  the  FHWA.  Upon 
expiration  of  the  current  contract,  the 
address  and  telephone  number  could 
change.  Such  an  occurrence  would  be 
addressed  by  issuing  a  technical 
amendment  to  the  rule. 

The  FHWA  is  providing  the  safety 
rating  information  in  response  to 
requests  instead  of  publishing  this 
information  periodically.  Periodic 
publication  of  the  FHWA  computerized 
information  would  be  outdated  when 
published  because  the  data  base  is 
updated  daily.  The  FHWA  has, 
therefore,  determined  that  such  an 
approach  would  be  impracticable  at  this 
time.  If  there  are  suggestions  for  making 
this  information  more  readily  available 
to  the  public,  we  will  consider  those 
suggestions  when  we  reevaluate  this 
rule. 

As  required  by  the  MCSA  of  1990,  the 
FHWA  has  developed  and  is  issuing  this 
final  rule  after  consultation  with  the 
ICC. 

Rulemaking  Analyses  and  Notices 

Regulatory  Impact 

The  FHWA  finds  that  it  is 
unnecessary  to  provide  notice  and 
opportunity  for  public  comment  on  the 
amendment  made  by  this  document  to 
the  Federal  Motor  Carrier  Safety 
Regulations,  and  that  therefore  there  is 
good  cause  within  the  meaning  of  5 
U.S.C.  553(b)  to  promulgate  this  final 
rule  without  prior  notice  and 
opportunity  for  comment.  This  document 
makes  a  minor  amendment  to  S  385.19  of 
the  FMCSRs  in  order  to  comply  with  a 
statutory  requirement  that  a  final  rule  be 
issued  by  November  3, 1991, 
establishing  a  system  to  make  the  safety 
ratings  of  motor  carriers  more  available 
to  the  public.  The  existing  S  385.19 
already  makes  this  safety  rating 


information  available  to  the  public  and 
additionally  authorizes  direct  access  to 
the  FHWA's  computerized  safety  rating 
data  system  by  the  ICC  and  the 
Department  of  Defense.  This  document 
simply  amends  S  385.19  to  establish  a 
new  mailing  address  and  telephone 
number  for  public  inquiries  and  to 
expand  the  access  to  FHWA's 
computerized  system  to  all  Federal 
agencies.  The  FHWA  believes  that  this 
amendment,  while  minimally  changing 
existing  regulations,  fully  implements 
the  provision  of  the  Motor  Carrier  Safety 
Act  of  1990  to  make  safety  ratings 
readily  available  to  the  pubhc,  while 
also  facihtating  Federal  agencies' 
compliance  with  the  prohibition  on  their 
use  of  unsatisfactory  rated  carriers. 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the  policies 
ahd  procedures  of  the  DOT.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354;  5  U.S.C. 
605(b))  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  this  evaluation,  the  FHWA 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12812  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovermental  consultation 
on  Federal  programs  and  activities 
apply  to  this  program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 


oc 


1991 
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of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq]  and  has  determined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  the  environment. 

Regulatory  IdentiHcation  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 


List  of  Subjects  in  49  CFR  Part  383 

Highways  and  roads.  Motor  carriers. 
Motor  vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

Issued  on:  October  4. 1991. 
T.D.  Larson. 
Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  subtitle  B,  chapter 
III,  part  385  by  revising  §  385.19  as  set 
forth  below: 

PART  385— SAFETY  FITNESS 
PROCEDURES 

1.  The  authority  citation  for  part  385  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  104,  504,  521(b)(5)(A), 
and  3102;  49  U.S.C.  App.  1814;  49  U.S.C.  App. 
2505  and  2512;  sec.  15(b)(2),  Pub.  L.  101-500, 
104  Stat.  1213, 1219;  49  CFR  1.43. 

2.  Section  385.12  is  revised  to  read  as 
follows: 


§385.19    Safety  fitness  information. 

(a)  Safety  rating  information  on  motor 
carriers  will  be  made  available  to  all 
Federal  agencies  telephonically  or  by 
remote  computer  terminals. 

(b)  The  safety  rating  assigned  to  a 
motor  carrier  will  be  made  available  to 
the  public  upon  request.  Any  person 
requesting  the  assigned  rating  of  a  motor 
carrier  should  provide  the  FHWA  with 
the  motor  carrier  name,  principal  office 
address,  and  the  ICC  assigned  docket 
number,  or  the  U.S.  DOT  identification 
number. 

(c)  Requests  should  be  addressed  to: 
OMC— Safety  Rating,  P.O.  Box  13028, 
Arlington.  Virginia  22219. 

(d)  Oral  requests  by  telephone  will  be 
accepted  and  may  be  made  by  calling 
(703)  276-6876.  Oral  requests  made  by 
telephone  will  be  sent  a  written 
response  if  so  requested. 

[FR  Doc.  91-24653  Filed  10-10-91;  8:45  am| 
MLUNO  CODE  4>10-22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  priof  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 

iFV-91-433PRl 

Navel  and  Valencia  Oranges  Grown  in 
Arizona  Designated  Parts  of  California 
Expenses  and  Assessment  Rates  for 
the  1991-92  Fiscal  Years 

agency:  Agricultural  Marketing  Service. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish 
assessment  rates  under  Marketing  Order 
Nos.  907  and  908  for  California-Arizona 
navel  and  Valencia  oranges, 
respectively,  for  the  1991-92  fiscal  years 
established  for  each  order.  Funds  to 
administer  these  program.s  are  derived 
from  assessments  on  handlers.  These 
actions  are  needed  in  order  for  the 
Navel  and  Valencia  Orange 
Administrative  Committees,  which  are 
responsible  for  local  administration  of 
the  respective  orders,  to  have  sufficient 
funds  to  meet  the  expenses  of  operating 
the  programs.  Expenses  are  incurred  on 
a  continuous  basis. 

DATES:  Comments  must  be  received  by 
October  21. 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456. 
Washington,  DC,  20090-6456.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
MOAB,  F&V.  AMS.  USDA.  P.O.  Box 
96456,  room  2525-S,  Washington,  DC 
20090-6456:  telephone:  (202)  475-3921. 


SUPPLEMENTARY  INFORMATION:  This 

prdposed  rule  is  issued  under  Marketing 
Order  Nos.  907  and  908  (7  CFR  parts  907 
and  908).  both  as  amended,  regulating 
the  handling  of  California-Arizona  navel 
and  Valencia  oranges,  respectively.  Both 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  the  Executive 
Order  12291  and  has  been  determined  to 
be  "non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
under  the  respective  marketing  orders. 
There  are  approximately  4,000 
producers  of  navel  oranges  and  3,500 
producers  of  Valencia  oranges  in  the 
regulated  areas.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
producers  and  handlers  of  California- 
Arizona  navel  and  Valencia  oranges 
may  be  classified  as  small  entities. 

The  navel  and  Valencia  orange 
marketing  orders  require  that 
assessment  rates  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  navel 
or  Valencia  oranges  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Navel  Orange  Administrative 
Committee  (NOAC)  and  the  Valencia 


Orange  Administrative  Committee 
(VOAC)  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  NOAC  and  VOAC  are  handlers 
and  producers  of  navel  and  Valencia 
oranges.  They  are  familiar  with  the 
NOACs  and  VOAC's  needs  and  with 
the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  navel  or  Valencia  oranges. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  each  committee's 
expected  expenses.  The  recommended 
budget  and  rate  of  assessment  is  usually 
acted  upon  by  each  committee  shortly 
before  a  season  starts,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  budget  and  assessment  rate 
approvals  must  be  expedited  so  that  the 
committees  will  have  funds  to  pay  their 
individual  expenses. 

The  NOAC  met  on  September  10. 
1991,  and  recommended,  by  a  vote  of  six 
in  favor,  three  opposed,  and  one 
abstention.  1991-92  fiscal  year 
expenditures  of  $1,255,760  and  an 
assessment  rate  of  $0.0315  per  carton  of 
navel  oranges.  In  comparison.  1990-91 
fiscal  year  budgeted  expenditures  were 
$931,920,  and  the  assessment  rate  was 
$0.0296  per  carton.  Major  expenditure 
categories  in  the  1991-92  budget  are 
$388,490  for  program  administration. 
$194,315  for  compliance  activities. 
$512,295  for  the  field  department. 
$157,300  for  direct  expenses,  and  $3,360 
for  a  salary  reserve.  This  compares  to 
$297,330,  $143,060.  $409,690.  $79,900,  and 
$1,940,  respectively,  for  the  1990-91 
fiscal  year.  Expenditures  for  the  1990-91 
fiscal  year  were  lower  than  those 
budgeted  for  1991-92  since  last  years 
crop  was  dramatically  reduced  because 
of  the  December  freeze.  Assessment 
income  for  1991-92  is  expected  to  total 
$1,291,500,  based  on  shipments  of  41 
million  cartons  of  oranges.  Interest  and 
incidental  income  is  estimated  at 
$34,970.  The  increase  in  the  assessment 
rate  was  recommended  to  minimize  the 
expected  shortfall  in  income.  The  NOAC 
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utilized  S393.120  from  its  1990-91 
operational  reserve  and  plans  on 
allocating  $70,710  back  to  the  1991-92 
reser\'e.  Additional  reserve  funds  may 
be  used  to  meet  any  other  unanticipated 
deficit  in  assessment  income. 

The  VOAC  also  met  on  September  10. 
1991.  and  recommended,  by  a  vote  of 
seven  in  favor  and  one  abstention.  1991- 
92  fiscal  year  expenditures  of  S661.540 
and  an  assessment  rate  of  S0.032  per 
carton  of  Valencia  oranges.  In 
comparison.  1990-91  fiscal  year 
budgeted  expenditures  were  $517,280 
and  the  assessment  rate  was  the  same. 
Major  expenditure  categories  in  the 
1991-92  budget  are  $189,510  for  program 
administratioa  $94,785  for  compliance 
activities.  $249,905  for  the  field 
department.  $125,700  for  direct 
expenses,  and  $1,640  for  a  salary 
reserve.  This  compares  to  $161770. 
$77,840.  $222.gia  $53,700.  and  $1.06a 
respectively,  for  the  1990-91  fiscal  year. 
Assessment  income  for  1991-92  is 
expected  to  total  $640,000  based  on 
shipments  of  20  million  cartons  of 
oranges.  Interest  and  miscellaneous 
income  is  estimated  at  $22,730.  The 
VOAC  utilized  $198,480  from  its  1990-91 
operational  reserve  and  plans  on 
allocating  $1,190  back  to  the  1991-02 
reserve.  Additional  reserve  funds  may 
be  used  to  meet  any  unanticipated 
deficit  in  assessment  income. 

While  this  action  would  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  would  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  for  these  programs  need  to  be 
expedited.  The  NOAC  and  VOAC  need 
to  have  sufficient  funds  to  pay  their 
expenses,  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects 

7  CFR  Fart  907 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  908 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR 
parts  907  and  908  be  amended  as 
follows; 

1.  The  authority  citation  for  both  7 
CFR  parts  907  and  908  continues  to  read 
as  follows: 

Authority:  Sees.  1-19.  48  Stnt.  31,  as 
amended  7  U.S.C.  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

2.  A  new  §  907.229  is  added  to  read  as 
follows: 

§  907.229    Expenses  and  assessment  rate. 

Expenses  of  $1,255,760  by  the  Navel 
Orange  Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.0315  per  carton  of  navel  oranges  is 
established  for  the  fiscal  year  ending  on 
October  31. 1992.  Unexpended  funds 
from  the  1991-92  fiscal  year  may  be 
carried  over  as  a  reserve. 

3.  A  new  §  908.231  is  added  to  read  as 
follows: 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

§90&.231    Expenses  and  assessment  rate. 

Expenses  of  $661,540  by  the  Valencia 
Orange  Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0,032  per  carton  of  Valencia  oranges  is 
established  for  the  fiscal  year  ending  on 
October  31, 1992.  Unexpended  funds 
from  the  1991-52  fiscal  year  may  be 
carried  over  as  a  reserve. 

Dated:  October  8, 1991. 
William  |.  Doyle, 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 
[FR  Doc.  91-24606  Filed  10-10-91:  8:45  am] 

BILUNG  CODE  3410-02-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-NM-190-ADI 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  would  require 


inspection  for  cracks  and  web 
separation  of  the  body  station  (BS)  950 
side  fitting,  and  repair  or  replacement  of 
the  fitting,  if  necessary.  This  proposal  is 
prompted  by  reports  of  cracks  and  web 
separations  of  the  BS  950  side  fitting. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  fitting  and 
subsequent  depressurization  of  the 
airplane. 

DATES:  Comments  must  be  received  no 
later  than  November  29, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
190-AD,  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kathi  N.  Ishimaru,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch. 
ANM-120S:  telephone  (206)  227-2778. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sunlfearizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
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must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-19G-AD."  The 
post  card  will  be  date/lime  stamped  and 
returned  to  the  commenter. 

Discussion 

There  have  been  several  reports  from 
operators  of  Boeing  Model  727  series 
airplanes  of  cracks  and  web  separation 
in  the  BS  950  side  fitting  between 
stringers  9  and  11.  The  cracks  and 
separations  are  attributed  to  stress 
corrosion  in  side  fittings  manufactured 
from  7079-T6  aluminum.  This  condition, 
if  not  corrected,  could  result  in  failure  of 
the  fitting  and  subsequent 
depressurization  of  the  aircraft. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-53-0196. 
dated  February  14, 1991,  which 
describes  procedures  for  visual,  eddy 
current,  and  ultrasonic  inspections  of 
body  station  950  side  fitting  between 
stringers  (S)-9  and  S-13,  modification 
(cold  working  of  the  fastener  holes), 
repair,  and  replacement  of  the  fitting. 

The  FAA  has  also  reviewed  and 
approved  Boeing  Service  Bulletin  727- 
53-0126,  Revision  6,  dated  December  21. 
1989,  which  describes  in  detail, 
procedures  for  the  repair,  and 
replacement  of  body  station  950  fitting. 

Since  this  condition  is  likely  to -exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  for 
cracks  and  web  separation,  and  repair, 
if  necessary,  of  the  BS  950  side  fitting 
between  stringers  9  and  13.  in 
accordance  with  the  service  bulletins 
previously  described. 

There  are  approximately  800  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  640  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  88 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,097,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOiT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-190-AD. 

Applicability:  Model  727  series  airplanes, 
listed  in  Boeing  Service  Bulletin  727-53-0126. 
Revision  6,  dated  December  21, 1989, 
certificated  in  any  category. 

Comp//o/)ce.- Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  the  body  station  (BS) 
950  side  fitting  and  subsequent 
depressurization  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  15,000  total 
night  cycles  or  within  the  next  3.000  flight 
cycles  or  18  months  after  the  effective  date  of 
this  AD.  whichever  occurs  later,  conduct 
visual,  eddy  current,  and  ultrasonic 
inspections  of  the  body  station  (BS)  950  side 
fitting  between  stringers  S-«  and  S-13  for 
cracks  and  web  separations,  in  accordance 
with  Figure  1  of  Boeing  Service  Bulletin  727- 
53-0196,  dated  February  14, 1991. 

(b)  If  cracks  or  separations  are  found,  prior 
to  further  flight,  repair  the  body  station  (BS) 
950  side  fitting  in  accordance  with  Boeing 
Service  Bulletins  727-53-0196,  dated  February 
14. 1991,  or  727-53-0126,  Revision  6.  dated 
December  21, 1989.  After  repairs,  conduct 
repetitive  inspections  as  follows: 

(1)  For  airplanes  on  which  outboard  flange 
cracks  are  removed  by  oversizing  the 
fastener  holes,  repeat  the  inspections 
required  by  paragraph  (a)  of  this  AO  at 
intervals  not  to  exceed  6.000  flight  cycles  or  3 
years,  whichever  occurs  first. 

(2)  For  airplanes  on  which  the  external 
doubler  is  used  to  repair  only  outboard  flange 


cracks,  repeat  the  inspections  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  6.000  flight  cycles  or  3  years, 
whichever  occurs  first. 

(3)  For  airplanes  on  which  the  external 
doubler  is  used  to  repair  either  web 
separations  or  web  separations  and  outboard 
flange  cracks,  repeat  the  inspections  required 
by  paragraph  (a)  at  intervals  not  to  exceed 
3.000  flight  cycles  or  18  months,  whichever 
occurs  first. 

(4)  For  airplanes  on  which  the  external 
doubler  and  the  internal  angles  are  used  for 
repair,  conduct  an  x-ray  inspection  of  the 
repaired  area  to  detect  crack  growth  at 
intervals  not  to  exceed  12.000  flight  cycles  or 
6  years,  whichever  occurs  first  In  accordance 
with  Boeing  Service  Bulletin  727-53-0126. 
Revision  6.  dated  December  21. 1989. 

(c)  If  no  cracks  or  separations  are  found, 
and  uncracked  fastener  holes  have  been 
reworked  in  accordance  with  Figure  1  of 
Boeing  Service  Bulletin  727-53-0196.  dated 
February  14, 1991,  repeat  the  inspection 
requirements  of  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  6,000  flight  cycles  or 
three  years,  whichever  occurs  first. 

(d)  If  no  cracks  or  separations  are  found 
and  uncracked  fastener  holes  have  not  been 
reworked  in  accordance  with  Figure  1  of 
Boeing  Service  Bulletin  727-53-0196.  dated 
February  14. 1991.  repeat  the  inspection 
requirements  of  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  3,000  flight  cycles  or 
18  months,  whichever  occurs  first. 

(e)  The  partial  replacement  of  the  body 
station  (BS)  950  side  fitting  in  accordance 
with  Boeing  Service  Bulletin  727-53-0196. 
dated  February  14. 1991.  constitutes 
terminating  action  for  the  inspection 
requirements  of  this  AD  for  the  replaced 
portion  of  the  fitting.  Unreplaced  portions 
must  continue  to  be  inspected  in  accordance 
with  this  AD. 

(f)  The  complete  replacement  of  the  body 
station  (BS)  950  side  fitting  in  accordance 
with  Boeing  Service  Bulletin  727-53-0126. 
Revision  6,  dated  December  21. 1989. 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

Note:  Replacement  of  the  side  fitting  in 
accordance  with  Boeing  Service  Bulletin  727- 
53-0126.  Revision  4,  dated  October  16, 1986; 
or  Revision  5.  dated  May  26, 1988:  constitutes 
compliance  with  this  paragraph. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124.  These  documents 
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may  be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW..  Renton. 
Washington. 

Issued  in  Renton.  Washington,  on 
September  27, 19»1. 
Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  91-24579  Filed  10-10-91:  8:45  am| 

BILUNG  CODE  4»10-t3-« 


14  CFR  Part  39 

I  Docket  No.  91-NM-176-AO I 

Airworthines*  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  would  require 
examination  of  flow  control  units  for  the 
passenger  oxygen  system  and 
replacement  of  certain  units.  This 
proposal  is  prompted  by  two  reports  of 
flow  control  units  not  activating  at  the 
proper  altitude  during  a  maintenance 
check  of  the  system;  certain  other  units 
may  have  the  same  manufacturing 
defects.  This  condition,  if  not  corrected, 
could  result  in  failure  of  the  flow  control 
unit  to  automatically  deploy  oxygen  to 
the  passenger  oxygen  system  in  the 
event  of  loss  of  cabin  pressure. 
dates:  Comments  must  be  received  no 
later  than  November  29, 1991. 
addresses:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-N'M- 
176-AD,  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
ser\ice  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  lind  Avenue 
SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  W.  Frey.  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  227-2673.  Mailing 
address:  FAA.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-405a 


SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  speciHed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  \\ishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-176-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

Two  operators  of  Boeing  Model  747 
series  airplanes  reported  that  the 
passenger  oxygen  system  failed  to 
activate  at  the  proper  altitude  during  a 
functional  check  of  the  passenger 
oxygen  system.  Investigation  revealed 
that  during  production  of  the  flow 
control  unit  spring  frame,  the  heat 
treatment  and  electroless  nickel  coating 
on  some  internal  parts  were  not 
accomplished.  Tests  were  performed  to 
determine  how  the  omitted  processes 
would  affect  the  flow  control  units.  The 
tests  showed  that  corrosion,  which  is 
reduced  by  nickel  coating,  may  cause 
the  flow  control  unit  to  activate  at  a 
different  altitude  from  that  at  which  it  is 
required  to  activate.  This  condition,  if 
not  corrected,  could  result  in  failure  of 
the  flow  control  unit  to  automatically 
deploy  oxygen  to  the  passenger  oxygen 
system  in  the  event  of  loss  of  cabin 
pressure. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-35-2074, 
dated  June  27. 1991.  which  describes  the 
procedure  to  examine  flow  control  units, 
and  identifies  units  that  must  be 
replaced.  (Affected  units  have  been 


identified  by  part  number  and  serial 
number.) 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  PiD  is  proposed 
which  would  require  inspection  of  the 
serial  number  on  the  flow  control  unit, 
replacement  of  affected  units,  and  a 
functional  test  of  the  replaced  units,  in 
accordance  with  the  service  bulletin 
previously  described. 

There  arc  approximately  786  Mod(H 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  173  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  5.5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $52,333. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority.  49  U.S.C.  1354(a).  1421  and  1421 
49  U.S.C.  106(«)  (Revised  Pub.  L  97-449 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-176-AD. 

Applicability:  Model  747  scries  airplanes, 
as  listed  in  Boeing  Service  Bulletin  747-35- 
2074,  dated  June  27, 1991.  certificated  in  any 
category. 

Compliance:  Required  within  the  next  4,000 
flight  hours  after  the  effective  date  of  this  AD. 
unless  previously  accomplished. 

To  ensure  that  the  passenger  oxygen 
system  activates  at  the  proper  altitude, 
accomplish  the  following: 

(a)  Inspect  the  flow  control  units  to 
determine  the  serial  numbers,  in  accordance 
vyith  Boeing  Service  Bulletin  747-35-2074, 
dated  June  27, 1991. 

(1)  If  a  flow  control  unit  serial  number  is 
listed  in  Table  1  of  the  service  bulletin,  before 
further  flight,  replace  the  unit  and  perform  a 
low  pressure  leak  check  and  a  simulated 
automatic  actuation  lest  in  accordance  with 
the  service  bulletin. 

(2)  If  the  flow  control  unit  serial  number  is 
not  listed  in  Table  1  of  the  service  bulletin,  no 
further  action  is  necessary. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  OfTice  (AGO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton. 
Washington. 

Issued  in  Renton.  Washington,  on 
September  2«,  1991. 
Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen  ice. 
[FR  Doc.  91-24577  Filed  10-10-91:  8:45  ami 
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14  CFR  Part  39 

[Docket  Na  91-NM-188-AO] 

Airworthiness  Directives;  Boeing 
Model  747-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration  [FAA),  DOT. 


action:  Notice  of  Propofed  P<i'"rraking 
(\PRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100  series  airplanes,  which  would 
require  inspection  of  the  wing  front  spar 
web  above  engine  numbers  2  and  3  for 
cracking,  and  repair,  if  necessary.  This 
proposal  is  prompted  by  a  report  of  an 
18-inch  crack  in  the  front  spar  web  at 
the  attach  fitting  of  the  number  3  engine. 
This  condition,  if  not  corrected,  could 
result  in  fuel  leakage  onto  an  engine  and 
a  resultant  fire. 

DATES:  Comments  must  be  received  no 
later  than  December  3, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91 -NM- 
188-AD,  1601  Lind  Avenue  SW,.  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton.  Washington. 
FOR  FURTHER  INPORMATKHH  CONTACT; 
Mr.  Satish  Pahuja.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2781. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATIOIC 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  uf 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 


proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-188-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenler. 

Discussion 

All  operator  of  a  Boeing  Model  747- 
100  series  airplane  reported  finding  an 
18-inch  crack  in  the  wing  front  spar  web 
at  the  number  3  engine  attach  fitting  on 
an  airplane  that  had  accumulated  80,905 
flight  hours  and  19,458  flight  cycles.  The 
crack  was  found  during  a  walk  around 
inspection  conducted  because  of  fuel 
leakage.  The  FAA  has  determined  that 
the  crack  was  attributed  to  fatigue. 
Cracks  in  the  wing  front  spar  web,  if  not 
corrected,  could  result  in  fuel  leakage 
onto  an  engine  and  a  resultant  fire. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
57A2266.  dated  June  6. 1991.  which 
describes  procedures  for  repetitive 
visual  and  ultrasonic  inspections  of  the 
wing  front  spar  to  detect  cracks;  and  if 
cracks  are  not  detected,  a  terminating 
modification  consisting  of  replacement 
of  fasteners  at  the  upper  and  lower 
chord  with  oversize  fasteners. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  visual  and 
ultrasonic  inspections  of  the  wing  front 
spar  web  to  detect  cracks,  in  accordance 
with  the  service  bulletin  previously 
described.  Repair,  if  necessary,  must  be 
accomplished  in  a  manner  approved  by 
the  Manager,  Seattle  Aircraft 
Certification  Office.  This  proposal  also 
provides  a  modification  which,  if 
accomplished  on  an  uncracked  wing 
front  spar,  would  constitute  terminating 
action  for  the  repetitive  inspections. 

There  are  approximately  135  Model 
747-100  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  87  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  16 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $76,560. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule  '  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a|.  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
lanuary  12,  1963);  and  14  CFR  11.89. 

§39.13    [Amended! 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-188-AD. 

Applicability:  Model  747-100  series 
airplanes,  listed  in  Boeing  Alert  Service 
Bulletin  747-57 A22G6.  dated  June  6. 1991. 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  fuel  leakage  onto  an  engine  and 
a  resultant  fire,  accomplish  the  following: 

(a)  Perform  a  visual  and  an  ultrasonic 
inspection  of  the  wing  front  spar  web 
between  front  spar  station  (FSS)  636  and  FSS 
675  in  accordance  with  Boeing  Alert  Service 
Bulletin  747-57 A2266,  dated  June  6. 1991,  at 
the  applicable  time  specified  in  the  following 
schedule: 

(1)  For  airplanes  that  have  accumulated 
more  than  20.000  flight  cycles  as  of  the 
effective  date  of  this  At),  perform  the 
inspections  within  six  months  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
between  15,000  fiight  cycles  and  20.000  flight 
cycles  as  of  the  effective  date  of  this  AD. 
perform  the  inspections  within  one  year  after 
the  effective  date  of  this  AD. 


(3)  For  airplanes  with  fewer  than  15.000 
flight  cycles  as  of  the  effective  date  of  this 
AD.  perform  the  inspections  within  the  next 
one  year  after  accumulating  15.000  (light 
cycles. 

(b)  If  cracking  is  found,  prior  to  further 
flight,  repair  in  a  manner  approved  by  the 
Manager.  Seattle  Aircraft  Certification  Office, 
FAA.  Transport  Airplane  Directorate. 

(c)  If  no  cracking  is  found,  accomplish 
either  subparagraph  (c)(1)  or  (c)(2)  of  this  AD: 

(1)  Repeat  the  inspections  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  2.000  flight  cycles. 

(2)  Install  the  modification,  consisting  of 
the  replacement  of  fasteners,  specified  in 
Boeing  Alert  Service  Bulletin  747-57A2266, 
dated  June  6. 1991.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with.ihe  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW..  Renton, 
Washington. 

Is.sued  in  Renton,  Washington,  on  October 
1. 1991. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Direntorate.  Aircraft  Certification  Service. 
|FR  Doc.  91-24560  Filed  10-10-91;  8:45  am) 
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14  CFR  Pali  39 

[Docket  No.  91-NM-10-ADI 

Airworthiness  Directives;  Gulfstream 
Model  G-IV  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking: 
withdrawal. 

summary:  This  action  withdraws  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
Gulfstream  Model  G-IV  series  airplanes, 
which  would  have  required  replacement 
of  defective  Honeywell  PZ-880 
Performance  Computers,  and  a  revision 


to  the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  to 
prevent  unsafe  reduction  in  engine 
power  following  takeoff.  Since  issuance 
of  the  NPRM.  the  FAA  has  received  new 
data  documenting  the  fact  that  the 
unsafe  condition  no  longer  exists  and  is 
extremely  unlikely  to  develop. 
Accordingly,  the  NPRM  is  withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  James  H.  Williams.  Systems  Branch. 
ACE-130A:  telephone  (404)  991-3020. 
Mailing  address:  FAA.  Small  Airplane 
Directorate,  Atlanta  Aircraft 
Certification  Office.  ACE-115A.  1669 
Phoenix  Parkway,  suite  210C.  Atlanta, 
Georgia  30349. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  add  a  new 
airworthiness  directive,  applicable  to 
certain  Gulfstream  Model  G-IV  series 
airplanes,  was  published  in  the  Federal 
Register  on  March  20. 1991  (56  FR 
11701).  The  proposal  would  have 
required  replacement  of  defective 
Honeywell  PZ-880  Performance 
Computer,  and  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual.  That 
action  was  prompted  by  reports  of  a 
failure  condition  which  resulted  in  the 
use  of  uncertified  reduced  thrust  climb 
data. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  Due  consideration  has  been 
given  to  the  comments  received. 

All  of  the  com.menters  objected  to  the 
issuance  of  the  proposed  rule. 

The  commenters  requested  that  the 
NPRM  be  withdrawn  as  all  defective 
Honeywell  Performance  Computers 
specified  in  the  proposed  rule  have  been 
recovered  and  converted  to  the  proper 
configuration  identified  in  this  proposal. 
One  commenter  stated  that  issuance  of 
the  final  rule  will  provide  no  additional 
level  of  safety,  and  will  impose  an 
unnecessary  burden  on  operators  of  this' 
airplane  to  prove  compliance  with  the 
AD  during  subsequent  maintenance 
inspections. 

Upon  further  consideration  and 
review,  the  FAA  concurs  with  the 
commenters.  Since  issuance  of  the 
NPRM.  the  FAA  has  received  additional 
data  confirming  that  the  unsafe 
condition  no  longer  exists  and  is 
extremely  unlikely  to  develop.  The 
incident  that  prompted  the  proposal 
occurred  on  a  Gulfstream  Model  G-IV 
series  airplane  equipped  with  a 
Honeywell  Performance/Autothrottle 
Computer.  P/N  7004609-905  PZ-800.  As 
explained  in  the  preamble  to  the  NPRM. 
this  part-numbered  computer  was 
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subject  to  the  software  error  that  led  to 
the  addressed  unsafe  condition. 
Recently,  both  Gulfstream  (the  airplane 
manufacturer)  and  Honeywell  (the 
performance/autothrottle  computer 
manufacturer]  submitted  documentation 
to  the  FAA  verifying  that  all  Honeywell 
Performance/Autothrottle  Computers. 
P/N  7004609-905  PZ-800,  installed  on 
Model  G-rV  series  airplanes  in  the 
worldwide  fleet  have  been  replaced 
with  7004609-906  computers.  Such 
replacement  is  exactly  what  the 
proposal  would  have  required.  In  light  of 
this,  the  FAA  has  determined  that  the 
unsafe  reduction  in  engine  power 
following  takeoff  on  Model  G-IV  series 
airplanes  no  longer  exists  and  is 
extremely  unlikely  develop. 
Accordingly,  the  proposed  rule  is 
withdrawn. 

Withdrawal  of  this  Notice  of  Proposed 
Rulemakirg  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
Notice  of  Proposed  Rulemaking,  it  is 
neither  a  proposed  nor  a  fmal  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act.  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034, 
February  26, 1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  Notice  of  Proposed 
Rulemaking,  Docket  91-NM-lO-AD, 
published  in  the  Federal  Register  on 
March  20, 1991  (56  FR  11701).  is 
withdrawn. 

Issued  in  Renton,  Washington,  on 
September  23, 1991. 
DaiTvU  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  91-24581  Filed  10-10-fll:  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  91-NM-177-AO] 

Airworthiness  Directives;  SAAB- 
Scania  Models  SF-340A  and  SAAB 
3408  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRl^. ' 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 


directive  (AD),  applicable  to  certain 
SAAB-Scania  Models  SF-340A  and 
SAAB  340B  series  airplanes,  which 
currently  requires  replacement  of 
certain  life-limited  components 
associated  with  the  main  landing  gear 
(MLG)  and  nose  landing  gear  (NLG)  in 
accordance  with  revised  life  limits.  This 
action  would  require  replacement  of 
additional  life-Umited  components 
specified  in  two  additional  service 
bulletin  attachments  not  referenced  in 
the  existing  AD.  Failure  to  replace  the 
landing  gear  components  at  these  new 
life  limits  could  result  in  reduced 
structural  capability  of  the  MLG  and 
NLG. 

DATES:  Comments  must  be  received  no 
later  than  November  25, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
177-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  SAAB-Scania  AB,  Product  Support. 
S-581.88.  Linkoping,  Sweden.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Land  Avenue  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 


proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  seif-addressed.  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-177-AD.'"  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  February  28, 1991.  the  FAA  issued 
AD  91-07-02,  Amendment  39-6932  (56 
FR  11357,  March  18, 1991),  applicable  to 
certain  SAAB-Scania  Model  SF-340A 
and  SAAB  340B  series  airplanes,  which 
requires  replacement  of  certain  life- 
limited  components  associated  with  the 
main  landing  gear  (MLG)  and  nose 
landing  gear  (NLG)  in  accordance  with 
revised  life  Umits.  That  action  was 
prompted  by  an  analysis  in  which  the 
landing  gear  component  life  limits  were 
recalculated  in  order  to  compensate  for 
operation  of  the  SAAB  Model  340  series 
airplanes  at  higher  weights  than  the 
projected  weights  used  to  establish  the 
life  limits  during  airplane  certification. 
Failure  to  replace  the  landing  gear 
components  at  these  new  life  limits 
could  result  in  reduced  structural 
capability  of  the  MLG  and  NLG. 

Since  issuance  of  that  AD,  further    . 
analysis  of  the  applicable  service 
information  by  the  FAA  has  revealed 
that  two  additional  attachments  to 
SAAB-Scania  Service  Bulletin  340-32- 
066,  Revision  1,  dated  October  17, 1990, 
which  identify  additional  NLG  and  MLG 
components  to  be  removed  and  replaced 
with  serviceable  components,  were  not 
identified  in  the  existing  AD.  [Paragraph 
A.  of  the  existing  AD  requires  the 
replacement  of  components  listed  in 
service  bulletin  Attachments  1  through 
6;  however,  replacement  of  the 
components  listed  in  two  additional 
attachments  (Attachments  7  and  8), 
which  are  also  part  of  the  service 
bulletin,  is  not  specified  in  the  existing 
AD.  Accomplishment  of  the  procedures 
contained  in  these  two  additional 
service  bulletin  attachments  is 
necessary  to  ensure  that  all  of  the 
proper  NLG  and  MLG  components  are 
removed  and  replaced  with  serviceable 
components. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
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United  States,  an  AD  is  proposed  which 
would  supersede  AD  91-07-02  with  a 
new  airworthiness  directive  that  would 
require  replacement  of  certain  life- 
limited  components  associated  with  the 
main  landing  gear  (MLG)  and  nose 
landing  gear  (NLC)  in  accordance  with 
revised  life  limits,  in  accordance  with 
Attachments  1  through  8  of  the  SAAB- 
Scania  service  bulletin  referenced 
previously. 

It  is  estimated  that  121  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  lake  approximately  48 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  estimated  cost  for  required  parts  is 
54,700  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
S888.140. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Stales,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment, 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule  ■  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(8).  1421  and  1423: 
49  U.S.C.  106(8)  (Revised  Pub.  L.  97-449. 
lanuary  12, 1983):  and  14  CFR  11.89. 


§39.13    (Amended) 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6932  and  by 
adding  the  following  new  airworthiness 
directive: 

SAAB-Scania:  'locket  .No.  91-\M-177-.'\D. 
Supersedes  AD  91-07-02. 

Applicability:  Model  SF-340A  series 
airplanes.  Serial  Numl)ers  004  through  159: 
and  SAAB  340B  series  airplanes.  Serial 
Numbers  160  and  subsequent:  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  ensure  proper  operation  of  the  nose 
landing  gear  (NL.G)  and  main  landing  gear 
(MLG).  accomplish  the  following: 

(a)  Remove  the  Nl.C  and  MLG  components 
identified  in  the  attachments  (listed  below)  to 
SAAB  Service  Bulletin  340-32-066.  Revision 
1.  dated  October  17.  1990.  and  replace  them 
with  serviceable  components  prior  to  the 
accumulation  of  the  number  of  landings  listed 
in  the  "Fatigue-Life  Flights"  column  of  the 
applicable  "Life  Limited  Parts  List."  or  within 
60  davs  after  April  15. 1991  (the  effective  date 
of  Amendment  39-6932.  AD  91-07-02), 
whichever  occurs  later.  Thereafter,  replace 
these  components  with  serviceable 
components  at  intervals  not  to  exceed  the 
number  of  landings  listed  in  the  "Fatigue-Life 
Limits"  column  of  the  applicable  "Life 
Limited  Parts  List." 

SAAB  Service  Bulletin  340-32-066 
Attachments 


AP  Precision 

hydraulics  sertnce 

bulletin  No 


AIR83530-32-O7., 
AIR83570-32-04., 
AIR83572-32-01 . 
AIRe4306-32-07 . 
AIR84350-32-01 . 
AIR83022-32-18 
RevV 


Date  issued 


Attach- 
ment 
No. 


January  1990 
January  1990 
January  1990 
January  1990 
January  1990 
August  1990  . 


(b)  Remove  the  NLG  and  MLG  components 
identified  in  the  attachments  (listed  below)  to 
SAAB  Service  Bulletin  340-32-066,  Revision 
1,  dated  October  17, 1990,  and  replace  them 
with  serviceable  components  prior  to  the 
accumulation  of  the  number  of  landings  listed 
in  the  "Fatigue-Life  Flights"  column  of  the 
applicable  "Life  Limited  Parts  List,"  or  within 
60  days  after  the  effective  date  of  this  AD, 
whichever  occurs  later.  Thereafter,  replace 
these  components  with  serviceable 
components  at  intervals  not  to  exceed  the 
number  of  landings  listed  in  the  "Fatigue-Life 
Limits"  column  of  the  applicable  "Life 
Limited  Parts  List." 

SAAB  Service  Bulletin  340-32-066 
Attachments 


AP  Precision        , 
hydraulics  service    j         Date  issued 
bulletin  No          ! 

Attach- 
ment 
No. 

AIR83064-32-02        '  January  1990 

7 
8 

AIR843 10-32-07        1  January  1990     

(c)  An  alternative  method  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  SAAB- 
Scania  AB.  Product  Support,  S-581.88. 
Linkbping.  Sweden.  These  documents  may  be 
examined  at  the  FAA,  Northwest  Mountain 
Region.  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Ronton.  Washington. 

Issued  in  Renton.  Washington,  on 
September  23. 1991. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

|FR  Doc.  91-24578  Filed  10-10-91:  8:45  amj 
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14  CFR  Part  71 

[Airspace  Docket  No.  91-ANE-32) 

Proposed  Amendment  to  Control 
Zone;  Hyannis,  MA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  the  Hyannis,  Massachusetts. 
Control  Zone,  by  eliminating  the  portion 
of  the  Control  Zone  that  extends 
southwesterly  along  the  227  radial  of  the 
Hyannis  VORTAC  (HYA).  This  change 
is  necessary  because  of  the  planned 
relocation  of  HYA  to  North  Truro. 
Massachusetts,  effective  June  25, 1992. 

DATES:  Comments  must  be  received  on 
or  before  January  1, 1992. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch,  Air  Traffic 
Division,  New  England  Region.  Docket 
No.  91-ANE-32,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Burlington,  MA  01803- 
5299. 

The  Official  Docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  New  England  Region,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299,  between  the  hours  of  8  a.m. 
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and  4:30  p.m..  Monday  through  Friday 
except  Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  P.  Bull.  System  Management 
Branch,  ANB-530,  Federal  Aviation 
Administration,  Burlington,  MA  01803- 
5299:  telephone  (617)  273-7146. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmantal.  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ANE-32."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenler.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Office  of  the  Assistant  Chief  Counsel, 
ANE-7,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299.  Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  proposes  an  amendment  to 
§  71.171  of  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Control  Zone  for  Hyannis, 
Massachusetts.  This  action  proposes  to 
eliminate  the  portion  of  the  Hyannis 
Control  Zone  that  extends 
southwesterly  along  the  227  radial  of  the 
Hyannis  VORTAC  (HYA).  HYA  is 
scheduled  to  be  decommissioned  and 
the  facility  relocated  to  North  Truro. 
Massachusetts.  The  new  North  Truro 
VORTAC  (TRU)  is  planned  to  be 
commissioned  June  25, 1992.  The 
extension  to  the  Hyannis  control  zone 
along  the  HYA  227  radial  will  not  be 
necessary  once  TRU  is  commissioned. 
Therefore,  this  proposal  would  amend 
the  Hyannis  Control  Zone  effective  June 
25, 1992.  Section  171  of  part  71  of  the 
Federal  Aviation  Regulations  was  last 
republished  in  FAA  Order  7400.6G, 
dated  September  4, 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  involves  only  an 
established  body  of  technical 
regulations  for  which  frequent  and 
rouine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  under 
the  Criteria  of  the  Regulator  Flexibility 
Act. 

Lists  of  Subjects  in  14  CFR  Pari  71 

Aviation  safety,  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  13S4(a). 
1510;  Executive  Order  10854:  49  U.S.C.  10& 
(Revised  Pub.  L.  97-449,  January  12, 1983):  14 
CFR  11.69. 


§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Hyannis,  Massachusetts  (Revised) 

Within  a  5-mile  radius  of  the  center  of 
Barnstable  Municipal  Airport,  Hyannis, 
Mass.,  (lat.  41*40'10"PN.,  long.  70'16'45W). 
This  control  rone  is  effective  from  0600  to 
2300  hours,  local  time,  dally  or  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen  whiAl  .Ikk. 
thereafter  will  be  continuously  published  in 
the  Airport/Facility  Directory. 
Francis ).  Johns, 

Manager,  Air  Traffic  Division.  New  England 
Region. 

|FR  Doc.  91-24583  Filed  10-10-91:  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  91-ASO-151 

Proposed  Alteration  of  VOR  Federal 
Airway  V-157 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  This  action  corrects  a 
mistake  in  the  ADDRESSES  section  of  the 
notice  of  proposed  rulemaking  (NPRM) 
that  was  published  in  the  Federal 
Register  on  September  17, 1991.  This 
action  corrects  that  mistake. 

FOR  FURTHER  INFORMATION  CONTACr 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-9250. 

SUPPI^MENTARY  INFORMATION: 

History 

Federal  Register  Document  91-22298, 
published  on  September  17, 1991. 
proposed  to  alter  the  description  of  VOR 
Federal  Airway  V-157  located  in  the 
States  of  North  Carolina  and  South 
Carolina  (56  FR  47038).  The  ADDRESSES 
section  indicates  that  comments  be 
forwarded  to:  "JFK  International 
Airport,  Fitzgerald  Federal  Building. 
J.imaica,  NY  11430"  when  in  fact,  the 
comments  should  be  forwarded  to; 
"P.O.  Box  20636,  Atlanta.  GA  30320." 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 
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Correction  to  NPRM 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  ADDRESSES  section 
of  the  NPRM  (Federal  Register 
Document  No.  91-22298).  as  published 
on  September  17. 1991  (56  FR  47038).  is 
corrected  to  read  as  follows: 

In  the  ADDRESSES  section  (page  47038. 
column  2),  starting  on  line  eighteen, 
remove  the  words  "IFK  International 
Airport,  Fitzgerald  Federal  Building. 
Jamaica.  NY  11430"  and  add  the  words 
"P.O.  Box  20636.  Atlanta,  GA  30320." 

Issued  in  Washington.  DC.  on  Octol>er  4. 
1991. 

Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FRDoc.  91-24582  Filed  10-10-91;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  211,  314,  and  514 

[Docket  NO.-91N-0074 1 

RIN  0905  AD45 

Use  of  Aseptic  Processing  and 
Terminal  Sterilization  in  ttie 
Preparation  of  Sterile  Phiamnaceuticats 
for  Human  and  Veterinary  Use 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  current  good  manufacturing 
practice  (CGMP)  regulations  for  human 
and  veterinary  drug  products  to  require 
manufacturers  to  use  a  terminal 
sterilization  process  when  preparing  a 
sterile  drug  product  unless  such  a 
process  adversely  affects  the  drug 
product.  The  proposal  would  also 
amend  the  regulations  governing  the 
approval  for  marketing  of  new  drugs 
and  antibiotics  for  human  use  and  new 
animal  drugs  to  require  applicants  to 
include  in  their  marketing  applications  a 
written  justification  with  supporting 
data  when  terminal  sterilization  is  not 
used  to  prepare  a  sterile  drug  product. 
FDA  believes  these  actions  will  provide 
the  highest  possible  assurance  of 
sterility  for  drug  products  intended  to  be 
sterile. 

DATES:  Written  comments  by  December 
10. 1991.  FDA  proposes  that  any  final 
rule  based  on  this  proposal  be  effective 
18  months  after  its  dale  of  publication  in 
the  Federal  Register. 


ADDRESSES:  Written  comments  to  the 

Dockets  Management  Branch  (UFA- 

305),  Food  and  Drug  Administration,  rm. 

1-23. 12420  Parklawn  Dr..  Rockville.  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  L  Watson.  Center  for  Drug 

Evaluation  and  Research  (HFD-360). 

Food  and  Drug  Administration.  5600 

Fishers  Lane  Rockville.  MD  20657.  301- 

295-8038. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

There  are  two  principal  processes  for 
the  preparation  of  sterile  drug  products. 
Aseptic  processing  involves  the  filling  or 
assembly  of  presterilized  drug  products 
under  aseptic  conditions  into 
presterilized  containers.  The  drug 
product  and  its  container  and  closure 
are  sterilized  separalely.  and  the 
sterilization  methods  may  differ 
depending  upon  the  physical 
characteristics  of  the  product  and  the 
container  and  closure.  For  example, 
liquid  dosage  forms  are  usually 
sterilized  through  filtration.  Glass 
containers  are  often  sterilized  using  dry 
heat:  rubber  closures  are  sterilized  using 
pressurized  steam:  and  plastic 
components  may  be  sterilized  using 
ethylene  oxide  or  radiation.  The 
sterilized  drug  product  and  sterilized 
container  and  closure  are  then 
assembled  in  a  controlled  environment. 
The  filled  container  is  seldom  subjected 
to  any  further  sterilization  process  but  is 
sealed  and  labeled  as  being  sterile.  The 
many  manipulations  of  the  separately 
sterilized  components  during  the 
assembly  of  the  final  drug  product  and 
the  absence  of  a  final  sterilization 
process  after  the  drug  product  has  been 
sealed  in  its  final  container  limit  the 
degree  of  sterility  assurance  that  can  be 
attained.  Careful  control  and  validation 
of  all  operational  phases  of  aseptic 
processing  is  imperative  to  achieve  the 
highest  possible  degree  of  sterility 
assurance.  The  failure  to  satisfactorily 
process  any  component  of  the  drug 
product  or  the  product's  container  and 
closure  could  result  in  contamination  of 
the  other  sterile  components  of  the  drug 
product. 

In  contrast,  terminal  sterilization  is  a 
process  whereby  a  drug  product,  which 
may  or  may  not  be  presterilized.  is  filled 
and  sealed  in  a  container  and  then 
subjected  to  final  sterilization.  The 
sterilization  method  is  usually 
autoclaving.  a  process  that  can  virtually 
eliminate  the  possibility  of 
contamination  if  properly  validated  and 
carried  out.  Radiation  is  another  method 
of  terminal  sterilization.  With  terminal 
sterilization  of  the  final  product,  the 


possibility  of  poststerilization 
contamination  of  the  drug  product  is 
usually  due  to  a  breach  of  container- 
closure  integrity. 

The  principal  difference  between 
aseptic  processing  and  terminal 
sterilization  of  a  drug  product  in  the 
degree  of  confidence  regarding  the 
assurance  of  sterility  is  most  notably 
reflected  in  the  statistical  probability  of 
the  existence  of  a  nonsterile  unit  in  a  lot 
or  batch.  A  properly  conducted  and 
validated  terminal  sterilization  process 
will  achieve  a  degree  of  sterility 
assurance  such  that  there  will  be  less 
than  one  chance  in  a  million  (10"^  that 
viable  microorganisms  are  present  in 
any  final  product  container.  In  contrast, 
current  aseptic  processing  methods, 
even  when  performed  under  optimal 
conditions,  can  only  be  validated  to 
ensure  that  the  contamination  rate  is  no 
greater  than  1  contaminated  unit  per 
1,000  (10"T  filled.  In  practical  terms, 
these  statistical  probabilities  mean  that, 
for  a  drug  product  sterilized  by  a 
properly  controlled  and  validated 
terminal  sterilization  process  with  an 
uncompromised  container-closure 
system,  there  is  virtually  no  chance  of 
microbiological  contamination  of  the 
drug  product.  For  a  sterile  drug  product 
prepared  by  aseptic  processing  under 
validated  and  controlled  conditions, 
there  is  a  substantial  likelihood  that  at 
least  some  drug  products  will  be 
microbiologically  contaminated.  In 
addition,  the  sterilization  method  most 
frequently  used  for  the  drug  dosage  form 
in  aseptic  processing  is  filtration. 
Because  this  physical  process  removes, 
but  does  not  inactivate,  microorganisms, 
it  cannot  prevent  contamination  of  the 
final  drug  product  by  viruses  or  other 
viable  biological  components  that 
cannot  be  contained  by  a  filtration 
system. 

Based  on  the  above,  the  agency 
concludes  that  terminal  sterilization, 
when  properly  performed,  results  in 
drug  products  with  a  higher  statistical 
probability  of  sterility  than  those  drug 
products  that  are  aseptically  processed. 
This  conclusion  is  consistent  with 
explicit  statements  that  terminal 
sterilization  is  preferable  and  that 
sterilization  by  filtration  is  the  least 
desirable  method  of  sterilization  that 
appear  in  the  regulations  of  Canada,  the 
United  Kingdom,  Australia,  the 
European  Pharmaceutical  Inspection 
Convention,  and  in  the  good 
manufacturing  practice  guideline  of  the 
European  Economic  Community.  In 
addition,  an  FDA  analysis  of  recall  data 
from  October  1981  to  September  1991 
demonstrates  that  virtually  all  "sterile" 
drug  products  for  human  use  that  were 
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subject  to  the  40  recalls  for  problems 
involving  sterility  had  been  aseptically 
processed.  Some  of  the  serious  problems 
that  resulted  from  the  marketing  of  some 
of  these  products  prior  to  their  recall 
included  a  contaminated  bone  marrow 
transplant  resulting  from  a  bacterial 
contaminant  in  a  heparin  sodium 
injection  used  in  the  transplant,  serious 
eye  injuries  resulting  from  contaminated 
ophthalmic  solutions,  and  a  finding  of 
mold  in  some  injections. 

All  the  "sterile"  animal  drug  products 
which  have  been  subject  to  the  seven 
recalls  between  1986  and  1991  due  to 
sterility  problems  involved  products 
which  had  been  asceptically  processed 
rather  than  terminally  sterilized.  While 
those  recalled  products  which  were 
implicated  in  adverse  reactions  in 
animals  contained  endotoxins,  viable 
microorganisms  [Staphylococcus 
horn  in  is,  Pseudomonas  fJuorescens,  and 
5.  cohnii]  have  been  isolated  in  two 
products  which  were  recently  recalled. 
The  absence  of  reported  adverse 
reactions  in  animals  as  a  result  of  viable 
microbial  contamination  of  injectable 
products  may  be  due  to  a  number  of 
factors — adverse  actions  may  more 
easily  go  undetected  in  animals,  and 
they  may  go  uninvestigated  as  a  matter 
of  economics  and/or  lower  emotional 
concern. 

In  1987.  FDA  issued  its  "Guideline  on 
Sterile  Drug  Products  Produced  by 
Aseptic  Processing."  The  guideline 
recognized  terminal  sterilization's 
greater  degree  of  sterility  assurance  and 
aseptic  processing's  greater  risk  of 
possible  contamination.  However,  the 
guideline  only  provided  information  on 
acceptable  practices  and  procedures  for 
aseptic  processing.  As  a  matter  of 
agency  practice.  FTDA  recently  began 
asking  applicants  who  are  seeking 
marketing  approval  of  sterile  drug 
products  for  human  use  to  use  terminal 
sterilization  whenever  feasible. 

11.  Provisions  of  the  Proposal 

This  proposed  rule  codifies  the 
agency's  policy  on  the  preparation  of 
sterile  drug  products.  The  proposal 
would  amend  the  regulations  regarding 
CGMP  (21 CFR  part  211)  and  the 
regulations  governing  the  approval  for 
marketing  of  new  drugs  and  antibiotic 
drugs  for  human  use  (21  CFR  part  314) 
and  new  animal  drugs  (21  CFR  part  514) 
to  require  manufacturers  to  use  terminal 
sterilization  when  preparing  sterile  drug 
products.  The  agency  proposes  to  state 
this  policy  by  adding  new  55211.113(c)' 
and  211.186(b){10)  and  by  revising  21 
CFR  314.50{d)(l){ii)  and 
514.1  (b)(5)(vli)(6). 

The  proposal  would  permit 
manufacturers  to  use  aseptic  processing 


methods  only  if  terminal  sterilization 
compromises  product  integrity.  For 
example,  the  manufacturer  could  justify 
using  aseptic  processing  by  establishing 
that  the  drug  product  is  heat-labile,  as  in 
the  case  of  certain  proteins  and  complex 
biological  products  that  are  not  stable 
under  conditions  created  by  terminal 
sterilization  methods.  In  some  cases,  the 
container  closure  system,  for  example,  a 
prefilled  syringe,  may  offer  a  clear 
benefit  to  patients  but  the  system  cannot 
withstand  terminal  sterilization.  To 
justify  aseptic  processing  for  sterile  drug 
products,  and  applicant  should  present 
scientific  evidence  with  data  showing 
that  unacceptable  degradation  of  the 
product  or  container  occurs  as  a  result 
of  terminal  sterilization.  This  evidence 
may  be  supplied  as  a  result  of  direct 
experimentation  with  the  product  in 
question.  These  data  may  include,  for 
example,  studies  demonstrating 
increased  content  of  degradation 
products,  loss  of  container  integrity,  or 
stability  studies  demonstrating  other 
adverse  effects  after  terminal 
sterilization.  Such  data  could  be 
summarized  in  tabular  form  but  should 
include  the  methods  used.  Alternatively, 
and  applicant  may  submit  articles  from 
the  literature  that  provide  adequate 
justification  in  cases  where  the  effects 
of  terminal  sterilization  are  known.  For 
example,  the  sensitivity  of  some  drug 
substances  to  heat,  and,  hence, 
autoclave  processing,  has  already  been 
established  and  studies  demonstrating 
this  sensitivity  have  been  published. 

Section  211.113  of  the  CGMP 
regulations  requires  that  manufacturers 
establish  and  follow  appropriate  written 
procedures  designed  to  prevent 
microbiological  contamination  of  drug 
products  purporting  to  be  sterile.  FDA  is 
proposing  to  amend  5  211.113  by  adding 
new  paragraph  (c)(1)  to  require  sterile 
products  to  be  manufactured  using 
terminal  sterilization  unless  such  a 
process  will  adversely  affect  the  drug 
product.  When  sterile  products  are  not 
sterilized  by  terminal  sterilization,  the 
proposal  would  require  manufacturers 
to  include  in  their  written  procedures  an 
explanation  of  the  reasons  why  terminal 
sterilization  cannot  be  used.  Data  and 
other  information  demonstrating  that 
terminal  sterilization  cannot  be  used 
would  be  retained  as  part  of  the  master 
production  and  control  records.  The 
agency  proposes  to  amend  S  211.186  by 
adding  new  paragraph  (b)(10)  to  state 
this  requirement. 

Under  the  proposal  at  revised 
5  314.50(d)(l)(ii)  for  a  new  drug  and 
5  514.1(b)(5)(vii)(fr)  for  a  new  animal 
drug,  an  applicant  would  be  required  to 
include  in  its  marketing  application  a 
written  justification  with  supporting 


documentation  demonstrating  why 
terminal  sterilization  cannot  be  used. 

Under  the  proposal,  applicants  of  both 
abbreviated  new  drug  applications  and 
abbreviated  new  animal  drug 
applications  would  also  be  required  to 
comply  with  these  requirements. 

For  biological  products,  it  is  generally 
understood  that  most  products  cannot 
be  terminally  sterilized  because  they  are 
not  stable  under  the  stress  caused  by 
the  available  methods  of  terminal 
sterilization,  and  potency  of  the  product 
can  be  maintained  only  if  sterility  is 
assured  through  aseptic  processing 
techniques.  Therefore,  the  agency 
concludes  that  this  proposed  rule  would 
impose  a  burden  without  any  benefit 
with  respect  to  biological  products  by 
requiring  applicants  to  justify  why 
terminal  sterilization  cannot  be  used 
when  it  has  already  been  determined 
that  such  a  process  is  appropriate  for 
few,  if  any,  biological  products. 
Accordingly,  this  proposed  rule  would 
not  apply  to  biological  products.  The 
agency  proposes  to  amend  5  211.113  of 
the  CGMP  regulations  by  adding  new 
paragraph  (c)(2)  to  state  this  exemption. 

Failure  to  comply  with  these 
requirements  would  result  in  a  finding 
that  the  drug  product  is  adulterated 
under  section  501(a)(2)(B)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
351(a)(2)(B)).  It  would  also  result  In  the 
agency's  refusal  to  approval  a  marketing 
application  for  the  product. 

III.  Proposed  Effective  Date 

The  agency  proposes  that  any  final 
rule  based  on  this  proposal  be  effective 
18  months  after  its  date  of  publication  in 
the  Federal  Register.  This  effective  date 
reflects  the  time  that  FDA  believes 
applicants  may  need  to  adapt  to  the  new 
requirements.  FDA  specifically  seeks 
comment  on  whether  this  is  an 
appropriate  effective  date.  During  the 
18-month  transition  period,  any 
applicant  who  cannot  use  terminal 
sterilization  for  preparing  the  sterile 
drug  product  for  which  it  is  seeking 
approval  should  include  in  its  new  drug, 
new  animal  drug,  abbreviated  new  drug, 
or  abbreviated  new  animal  drug 
application,  or  in  an  amendment  to  a 
pending  new  drug,  new  animal  drug, 
abbreviated  new  drug,  or  abbreviated 
new  animal  drug  application, 
justification  with  supporting  data 
demonstrating  why  terminal  sterilization 
cannot  be  used.  Any  person  holding  an 
approved  application  or  abbreviated 
apphcation  for  a  sterile  new  drug  or  new 
animal  drug  product  that  was  not 
prepared  by  terminal  sterilization 
should  provide  FDA  with  a  justification 
and  supporting  data  demonstrating  why 
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terminal  sterilization  cannot  be  used.  or. 
if  the  product  can  be  terminally 
sterilized,  a  supplemental  application 
under  5  314.70(b)(2)  or  §  514.8(a)(4)  (21 
CFR  314.70(b)(2))  or  514.8(a)(4)) 
providing  for  conversion  to  terminal 
sterilization.  The  agency  does  not 
anticipate  appreciable  delay  in 
reviewing  a  supplemental  application  to 
provide  for  terminal  sterilization.  FDA 
will  make  every  effort  to  complete 
review  of  these  applications  as  quickly 
as  possible.  The  agency  notes  that 
§  314.70(b)  permits  applicants  to  request 
expedited  review  of  a  supplement  for  a 
new  drug  for  a  change  that  requires 
prior  approval 

Before  the  effective  date  of  the  final 
rule,  any  new  drug,  new  animal  drug, 
abbreviated  new  drug,  and  abbreviated 
new  animal  drug  application  under 
review  by  FDA  on  or  after  the  date  of 
publication  of  the  final  rule  that  does 
not  provide  for  the  use  of  terminal 
sterilization  for  preparing  a  sterile  drug 
product  that  can  be  terminally  sterilized 
may  be  approved  if  the  application  is 
otherwise  approvable  and  the  applicant 
agrees  to  convert  to  terminal 
sterilization  by  the  effective  date.  On 
and  after  the  effective  date  of  a  rule. 
FDA  will  refuse  to  approve  a  new  drug, 
new  animal  drug,  abbreviated  new  drug, 
and  abbreviated  new  animal  drug 
application  if  the  applicant  seeks 
approval  for  a  sterile  product  where 
terminal  sterilization  is  not  used  and  the 
applicant  has  not  amended  its 
application  to  include  a  justification 
with  supporting  documentation 
demonstrating  why  terminal  sterilization 
cannot  be  used. 

IV.  Enviroiunental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Economic  Impact 

The  agency  has  examined  the 
economic  impact  of  this  proposed  rule  in 
accordance  with  Executive  Order  12291. 
and  has  determined  that  the  proposed 
regulation  does  not  constitute  a  major 
rule.  Furthermore,  based  on  preliminary 
data,  the  agency  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and.  therefore, 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  of  1980  (Pub.  L  96-354). 

This  proposed  rule  would  require, 
where  appropriate,  the  use  of  a  terminal 


sterilization  process  in  the  preparation 
of  a  sterile  drug  product  in  order  to 
decrease  the  risk  of  contamination  that 
may  be  associated  with  other  methods 
of  sterilization.  FDA  estimates  that  the 
total  cost  to  firms  of  converting  to 
terminal  sterilization  would  be  $43 
million.  This  figure  of  $43  million  is  a 
combined  cost  for  human  drug 
establishments  and  animal  drug 
establishments.  The  cost  incurred  by  a 
particular  establishment  will  depend  on 
whether  the  firm  needs  to  acquire  new 
equipment  and/or  make  significant 
renovations. 

The  proposed  regulation  will  require 
firms  producing  sterile  products  to  incur 
two  types  of  costs:  Capital  costs  for  new 
or  additional  equipment  plus  any 
renovation  needed  for  installing  the 
equipment;  and  costs  for  validation 
testing  of  the  new  sterilization  process, 
which  is  needed  for  supplementing  the 
drug  applications.  After  consulting  with 
several  pharmaceutical  companies  who 
recently  converted  their  facilities  to 
handle  the  terminal  sterilization  of  drug 
products,  FDA  estimates  that  companies 
would  spend  an  average  of  $500,000  to 
install  an  autoclave.  If  structural 
changes  to  a  plant  for  housing  the  new 
equipment  were  necessary.  FDA 
estimates  that  an  additional  $250,000 
would  be  incurred. 

The  companies  will  also  need  to 
supplement  the  drug  application  where 
there  has  been  a  change  in  the 
sterilization  process.  The  average 
validation  testing  cost  is  estimated  at 
about  $75,000.  Because  more  than  one 
product  can  be  vaUdated  in  the  same 
cycle,  the  costs  for  validation  testing  for 
one  product  is  assumed  to  be  the  same 
as  the  costs  for  validation  testing  of 
numerous  products. 

There  are  approximately  221  human 
drug  manufacturing  establishments 
(affiliated  with  158  firms)  which 
manufacture  sterile  products  (small  and 
large  volume  parenterals  and 
ophthalmic  products).  The  agency 
estimates  that  approximately  40  percent 
manufacture  aseptically  filled  drug 
products  that  could  be  produced  via  a 
terminal  sterilization  process.  Thus. 
FDA  estimates  that  approximately  88 
human  drug  manufacturing 
establishments  would  be  affected  by  the 
proposed  rule.  Based  on  FDA's 
inspection  experience,  a  little  over  one- 
half  (48)  of  the  affected  establishments 
are  already  extensively  equipped  with 
terminal  sterilization  machinery  and 
trained  persormel.  Therefore,  these  48 
establishments  will  incur  costs  only  to 
run  validation  tests  for  those  affected 
sterile  drug  products  not  already 
terminally  sterilized.  The  remaining  40 
establishments,  have  either  limited  or  no 


terminal  sterilization  capacity.  These 
establishments  will  need  to  purchase 
capital  equipment  and  run  validation 
tests.  An  estimated  22  of  these  40 
establishments  may  also  need  to  make 
renovations  to  their  plants. 

The  first  set  of  48  human  drug 
manufacturing  establishments,  which 
must  only  supplement  drug  applications 
with  validation  tests,  will  incur  one-time 
costs  of  $3,600,000  (48  establishments  X 
$75,000  for  validation  tests)  under  the 
proposed  rule.  The  second  group  of 
human  drug  manufacturing 
establishments,  comprised  of  the 
roughly  18  establishments  that  will  need 
an  increased  capacity  for  terminally 
sterilizing  drug  products,  but  not  major 
structural  changes  to  the  plant,  will 
incur  one-time  costs  under  the  proposed 
rule  of  about  $10,350,000  (18 
establishments  X  ($500,000  for 
autoclave  +  $75,000  for  validation 
tests)).  The  final  22  establishments  are 
assumed  to  need  structural  changes  to 
their  facilities  in  addition  to  new 
autoclaves  and  validation  tests.  Thus, 
these  human  drug  manufacturers  will 
incur  one-time  estimated  costs  of 
$18,150,000  (22  establishments  X 
($500,000  for  autoclave  4-  $250,000  for 
renovation  +  $75,000  for  validation 
tests)). 

In  total  the  estimated  one-time  cost 
imposed  on  the  88  human  drug 
establishments  is  $32  million.  On  an 
annual  basis,  assuming  a  20-year 
equipment  lifetime  and  a  10  percent 
interest  rate,  this  amounts  to  about  $3.8 
million  per  year. 

Similar  average  costs  can  be  expected 
to  occur  in  the  animal  drug  industry. 
Officials  of  FDA's  Center  for  Veterinary 
Medicine  estimate  that  there  are  roughly 
40  establishments  manufacturing  sterile 
animal  drug  products.  However.  25  of 
these  establishments  also  manufacture 
human  drug  products  and  costs 
associated  with  terminal  sterilization  for 
these  establishments  have  been 
included  under  the  human  drug 
establishment  estimate  presented  at>ove 
The  remaining  15  sterile  animal  drug 
manufacturing  establishments  are 
expected  to  experience  varying  cosi 
impacts.  The  agency  estimates  that  10  of 
the  15  establishments  will  incur  initial 
costs  for  purchasing  an  autoclave, 
renovating  or  reconstructing,  and 
performing  validation  testing.  The  cosi 
to  these  10  establishments  totals 
$8,250,000  (10  establishments  x 
($500,000  for  autoclave  -t-  $250,000  for 
renovation  +  $75,000  for  validation 
tests)).  The  remaining  5  establishments 
will  incur  costs  of  $2,875,000  for 
purchasing  a  new  or  additional 
autoclave  and  running  validation  tests 
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(Sestabl.shments  x  ($500,000  for 
autoclave  +  $75,000  for  validation 
tests]).  Thus,  the  total  one-time  impact 
to  these  IS  animal  drug  establishments 
is  estimated  to  be  $ll,125.00a  On  an 
annual  basis  these  costs  total  $1.3 
million  per  year. 

Total  annual  costs  amounting  to  $5 
million  ($3.8  million  for  human  drugs 
and  $1.3  million  for  animal  drugs]  would 
not  have  a  substantial  impact  on  the 
manufacture  of  sterile  drug  products  as 
a  whole.  Nonetheless,  while  most  larger 
firms  already  have  terminal  sterilization 
equipment  in  place  and  would 
experience  few  significant  cost  impacts, 
some  smaller  firms  may  not  have 
immediate  access  to  the  necessary 
equipment  and  would  either  need  to 
borrow  the  capital  funds  or  revise  their 
product  lines.  Although  smaller 
operations  require  smaller  and  less 
expensive  autoclaves,  FDA  is  not 
certain  that  it  has  identified  all  of  the 
costs  that  may  be  incurred  by  each  type 
of  establishment  Thus,  the  agency 
welcomes  comments  on  the  accuracy  of 
its  estimated  costs  of  compliance  and  on 
the  distribution  of  these  impacts  among 
firms  of  different  sizes. 

In  the  international  arena,  most 
developed  countries  (Canada,  Australia, 
and  the  European  Economic  Community 


Countries)  already  have  guidelines  or 
regulations  or  guidelines  in  place  which 
specify  terminal  sterilization  as  the 
preferable  method  of  sterilization.  Since 
the  majority  of  imported  sterile  finished 
dosage  form  products  come  from  those 
countries  which  already  prefer  or 
require  terminal  sterilization,  no  adverse 
effect  on  imports  is  anticipated.  In 
addition.  U.S.  manufacturers  which 
terminally  sterilize  products  for  export 
will  experience  increased  demand  and 
reduced  import  restrictions,  since  these 
products  v^'ill  meet  the  regulations  of 
other  countries. 

A  more  detailed  copy  of  the  agency's 
assessment  of  the  economic  impact  is  on 
file  with  the  Dockets  Management 
Branch  (address  above).  All  public 
comments  regarding  the  cost  of 
switching  from  aseptic  processing  of  a 
sterile  drug  to  terminal  sterilization  will 
be  reviewed  and  incorporated  into  the 
agency's  final  economic  assessment. 

VI.  Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1990. 
The  title,  description,  and  respondent 
description  of  the  information  collection 


are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  informatioiu 

Title:  Use  of  Aseptic  Processing  and 
Terminal  Sterilization  In  the  Preparation 
of  Sterile  Pharmaceuticals  for  Human 
and  Veterinary  Use. 

Description:  This  proposed  rule  would 
require  manufacturers  applying  for 
marketing  approval  of  a  drug  product  to 
describe  the  procedures  that  would  be 
taken  to  assure  the  drug  product's 
sterility.  If  the  manufacturer  seeks 
approval  for  or  has  obtained  approval  of 
a  sterile  drug  product  that  was  not 
prepared  using  terminal  sterilization,  the 
proposed  rule  would  require  the 
manufacturer  to  justify  in  the  marketing 
application  why  terminal  sterilization 
was  not  appropriate.  In  addition,  the 
proposed  rule  would  require  a 
manufacturer  who  does  not  use  terminal 
sterilization  to  prepare  a  sterile  drug 
product  to  keep  in  its  files  a  justification 
with  supporting  data  demonstrating  why 
terminal  sterilization  is  not  appropriate. 

Description  of  Respondents:  Business. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section 


Annual 

number  of 

respondents 


Annual 
freQuoncy 


Average 
tMTdenper 
response 


ArvHial  txjrden 
hours 


211.1 13(c> 

211.ie8(b)<l0) 

314.50(d)(1)(ii) 

514.1(bK5)(vii)(«... 

Total 


220 

220 

220 

45 


Shours 
80  hours 
1  hour 

Ihour 


1.760 

17JO0 

220 

45 


19.625 


These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  FDA.  The 
agency  seeks  comment  on  these 
estimates,  particularly  the  industries' 
view  of  the  number  of  firms  and 
products  affected  by  the  collections  of 
information  contained  in  this  proposed 
rule. 

The  agency  has  submitted  a  copy  of 
this  proposed  rule  to  OMB  for  its  review 
of  these  information  collections. 
Interested  persons  are  requested  to  send 
comments  i^garding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
FDA's  Dockets  Management  Branch 
(address  above),  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 


OMB.  rm.  3208,  New  Executive  Office 
Bldg..  Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

VIII.  Request  for  Comments 

Interested  persons  may,  on  or  before 
December  10, 1991,  submit  to  the 
Dockets  Management  Branch  (address 
above),  written  comments  regarding  this 
proposal  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  documeoL  Received 
comments  may  be  seen  in  the  office 
above  between  9  ajn.  and  4  p.nu, 
Monday  through  Friday. 


List  of  Subjects 
21  CFR  Part  211 

Drugs.  Labeling.  Laboratories. 

Packaging  and  containers.  Prescription 
drugs.  Reporting  and  recordkeeping 
requirements.  Warehouses. 

21  CFR  Pari  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  514 

Administrative  practice  and 
procedure.  Animal  drugs.  Confidential 
business  information.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
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of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  parts  211.  314,  and  514  be  amended 
as  follows: 

PART  21 1— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
FINISHED  PHARMACEUTICALS 

1.  The  authority  citation  for  21  CFR 
part  211  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  505,  506.  507, 
512,  701,  704  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  351.  352.  355,  356, 
357.  360b.  371.  374). 

2.  Section  211.113  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§211.113    Control  of  n>k;rol>ioto9ical 

contaminatioa 

*        «        •        *        * 

(cHl)  Drug  products  purporting  to  be 
sterile  shall  be  sterilized  by  terminal 
sterilization  unless  such  process  will 
adversely  affect  those  drug  products.  In 
cases  where  terminal  sterilization  is 
determined  by  the  manufacturer  to  be 
inappropriate,  the  written  procedures 
described  in  paragraph  (b)  of  this 
section  shall  include  a  justification  for 
this  determination. 

(2)  Biological  products  for  human  use 
are  exempt  from  the  requirements  of 
paragraph  (c)(1)  of  this  section. 

3.  Section  211.186  is  amended  by 
adding  new  paragraph  (b)(10)  to  read  as 
follows: 


{211.186 
records. 


Master  production  and  control 


(10)  In  cases  where  termmal 
sterilization  is  determined  by  the 
manufacturer  to  be  inappropriate, 
documentation  supporting  the 
justification  included  under 
§  211.113(c)(1). 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTteiOTIC  DRUG 

4.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501,  502,  503,  505. 
506,  507,  701,  706  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  331,  351,  352. 
353,  355,  356,  357,  371,  376). 

5.  Section  314.50  is  amended  by 
revising  paragraph  (d)(l)(ii)  to  read  as 
follows: 

§  3 1 4.50    Content  and  format  of  an 
applicatioft. 

«        *        *        *        * 

(d) •  •  • 

(1)  *  *  * 

(ii)  Drug  product  A  list  of  all 
components  used  in  the  manufacture  of 


the  drug  product  (regardless  of  whether 
they  appear  in  the  drug  product);  and  a 
statement  of  the  composition  of  the  drug 
product;  a  statement  of  the 
specifications  and  analytical  methods 
for  each  component;  the  name  and 
address  of  each  manufacturer  of  the 
drug  product;  a  description  of  the 
manufacturing  and  packaging 
procedures  and  in-process  controls  for 
the  drug  product;  such  specifications 
and  analytical  methods  as  are  necessary 
to  ensure  the  identity,  strength,  quality, 
purity,  and  bioavailability  of  the  drug 
product,  including,  for  example, 
specifications  relating  to  sterility, 
dissolution  rate,  containers  and  closure 
systems;  and  stability  data  with 
proposed  expiration  dating.  The 
application  may  provide  additionally  for 
the  use  of  alternatives  to  meet  any  of 
these  requirements,  including 
alternative  components,  manufacturing 
and  packaging  procedures,  in-process 
controls,  methods,  and  specifications. 
Reference  to  the  current  edition  of  the 
U.S.  Pharmacopeia  and  the  National 
Formulary  may  satisfy  relevant 
requirements  in  this  paragraph.  The 
application  for  a  sterile  drug  product 
that  is  not  sterilized  by  terminal 
sterilization  shall  include  a  written  . 
justification  with  supporting 
documentation  demonstrating  why 
terminal  sterilization  is  not  appropriate. 


PART  514— NEW  ANIMAL  DRUG 
APPLICATIONS 

6.  The  authority  citation  for  21  CFR 
part  514  continues  to  read  as  follows: 

Authority:  Sees.  501,  502,  512,  701.  706,  801 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  351,  352,  360b,  371,  376.  381). 

7.  Section  514,1  is  amended  by 
revising  paragraph  (b)(5)(vii)(6)  to  read 
as  follows: 

§  514.1    Applications. 
***** 

(b)  •  *  * 

(5)  •  *  • 

(vii)  *  *  * 

[b]  If  the  article  is  one  that  is 
represented  to  be  sterile,  the  same 
information  with  regard  to  the 
manufacturing,  processing,  packaging, 
and  the  collection  of  samples  of  the  drug 
should  be  given  for  sterility  controls. 
Include  the  standards  used  for 
acceptance  of  each  lot  of  the  finished 
drug.  If  the  article  is  not  sterilized  by 
terminal  sterilization,  a  written 
justification  with  supporting 
documentation  demonstrating  why 
terminal  sterilization  is  not  appropriate 
shall  be  provided. 


Dated:  May  15, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
[PR  Doc.  91-24569  Filed  10-10-91:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  65  and  72 

RIN3067— ABee    . 

National  Flood  Insurance  Program; 
Identificatton  and  Mapping  of  Special 
Flood  Hazard  Areas  and  Procedures 
and  Fees  for  Processing  Map  Ct)anges 

agency:  Federal  Insurance 
Administration  (FIA),  Federal 
Emergency  Management  Agency 
(FEMA). 

actkm:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  the  National  Flood  Insurance 
Program  (NFIP)  regulations  on 
jdentification  and  mapping  of  special 
hazard  areas.  The  proposed  rule  would 
initiate  a  fee  requirement  for  map 
revisions,  similar  to  the  current  fee 
procedures  for  conditional  Letters  of 
Map  Amendment  (CLOMAs)  and 
conditional  Letters  of  Map  Revision 
(CLOMRs).  by  establishing 
administrative  and  cost  recovery 
procedures  for  the  review  and  issuance 
of  Letters  of  Map  Revision  (LOMRs)  and 
map  revisions  requested  to  reflect 
changed  flood  hazards.  This  action  is 
being  undertaken  to  reduce  expenses  to 
the  National  Flood  Insurance  Program 
(NFIP)  and  will  contribute  to 
maintaining  the  NFIP  as  self-supporting. 

Also,  the  proposed  rule  deletes  the 
listing  of  initial  fees  and  references  to 
pre-authorized  spending  limits  set  forth 
in  the  current  regulations  at  §§  72.3  and 
72.4  and  substitutes  language  which 
provides  for  publication  of  fees  and  pre- 
authorized  spending  limits  in  a  separate 
listing.  This  action  is  being  undertaken 
to  permit  FEMA  to  adjust  fees  to 
accommodate  the  increased  rates  FEMA 
must  pay  for  these  activities  and  to 
eliminate  the  necessity  of  undertaking 
formal  rulemaking  solely  for  the  purpose 
of  adjusting  fees.  The  Hsting  of  fees 
proposed  to  be  effective  through 
September  30, 1992,  is  published  as  a 
notice  elsewhere  in  this  Federal  Register 
and  will  be  finalized  with  the  final  rule. 
Under  this  proposed  rule,  the  fees  would 
be  adjusted  annually  to  provide  for 
changes  in  the  prevailing  private  sector 
labor  rate  upon  which  the  fees  are 
predicated.  Revised  fees  will  be 
published  annually  by  August  1,  as  a 
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notice  in  the  Federal  Register,  to  become 
effective  at  the  beginning  of  each  fiscal 
year  beginning  with  FY  1993. 
DATES:  Comments  must  be  received  on 
or  before  December  10. 1991. 
addresses:  Send  Comments  To:  Rules 
Docket  Clerk.  Office  of  General  Counsel, 
Federal  Emergency  Management 
Agency,  500  "C"  Street,  SW..  room  840. 
Washington.  DC  20472. 
FOR  FURTHER  MFORMATIOti  CONTACT: 
John  L  Matticks,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW.. 
Washington,  DC  20472,  telephone:  (202) 
646-2767. 

SUPPLEMEKTARY  INFORMATION:  These 
proposed  amendments  to  the  NFIP 
criteria  for  identification  and  mapping  of 
special  hazard  areas  are  a  result  of  a 
continuing  reappraisal  of  the  NFIP  for 
the  purposes  of  achieving  greater 
administrative  and  fiscal  effectiveness 
and  encouraging  sound  fiood  plain 
management  so  that  reductions  in  the 
loss  of  life  and  property  and  in  disaster 
expenditures  can  be  realized. 

Establishment  of  Fee  System  for 
Revisions 

FEMA  receives  a  large  number  of 
requests  for  Letters  of  Map  Revision 
(LOMRs)  and  map  revisions  resulting 
from  the  placement  of  fill  and  the 
completion  of  stream  channelizations, 
the  construction  of  bridges  and  culverts, 
or  other  flood  control  projects,  such  as 
levees.  These  projects  are  typically 
limited  in  scope  and  are  frequently 
effected  solely  to  reduce  flood  risk  to  a 
limited  area  of  the  floodplain  proposed 
for  development  and  to  offer  relief  from 
flood  insurance  purchase  requirements 
of  Public  Law  93-234  (87  Stat.  975). 
codified  as  sections  4012a(a)  and 
401 2a  (b)  of  42  U.S.C.  or  to  secure 
financing  cr  other  benefits.  Thus,  to 
reduce  expenses  to  the  NFIP.  FEMA  is 
proposing  a  reimbursement  procedure  to 
allow  for  a  partial  recovery  of  certain 
costs  associated  with  these  actions. 

Revisions  intended  to  show  a  reduced 
flood  hazard  resulting  from  a  publicly- 
sponsored  project  which  was 
constructed  primarily  to  reduce  the 
flood  hazard  to  insurable  structures  in 
identified  flood  hazard  areas  in 
existence  prior  to  the  date  of 
commencement  of  construction  of  the 
flood  control  project  are  not  subject  to 
this  reimbursement  procedure.  Likewise, 
revisions  to  correct  an  error  or  other 
deficiency  in  FEMA's  mapping  are  n  M 
subject  to  the  fee  reimbursement 
procedures  described  herein. 

Under  this  rule,  an  initial  fee,  the 
amount  determined  by  the  type  of  flood 
control  project,  would  be  required  of 


those  seeking  a  LOMR  or  map  revision 
before  any  review  commences.  The 
initial  fee  represents  the  minimum 
engineering  review  and  administrative 
processing  costs  for  a  LOMR  or  map 
revision  based  on  the  type  of  project. 
The  initial  fee  does  not  include  costs  for 
labor  and  materials  associated  with  the 
cartographic  processing  and  preparation 
of  a  map  revision  since  these  costs  will 
vary  depending  on  the  number  of  map 
panels  affected  and  the  complexity  of 
the  changes  being  incorporated. 

In  the  case  of  a  map  revision.  FEMA 
will  estimate  the  additional  costs  of 
cartographic  preparation  and  processing 
of  the  revised  map  and  will  notify  the 
requestor  of  those  anticipated  costs. 
Prior  to  initiating  the  map  revision, 
FEMA  will  bill  and  collect  these  costs 
from  the  requestor.  The  requestor  will 
not  be  charged  for  printing  or 
distributing  the  revised  map  or  for  other 
incidental  changes  in  the  map  not 
related  to  the  specific  request. 

If  it  is  determined  that  the  actual  cost 
associated  with  the  review  and 
processing  of  a  LOMR  or  map  revision 
will  exceed  the  amount  remitted  for  the 
initial  fee,  the  requestor  will  be  billed 
and  will  be  required  to  remit  payment 
prior  to  receiving  FEMA's  final 
determination.  Funds  collected  from  this 
fee  initiative  will  be  deposited  to  the 
National  Flood  Insurance  Fund  since  it 
is  the  source  of  fimding  for  this  service. 

FEMA  has  determined  that  the  costs 
associated  with  the  technical  review  of 
requests  for  LOMRs  and  map  revisions 
vary  based  on  the  type  of  project 
involved.  In  addition,  the  review  costs 
are  generally  higher  for  requests  that 
contain  insufficient  technical  data  and 
require  additional  data  submittals  by 
the  requestor.  It  was  determined  that, 
for  each  category  of  project,  there  are 
certain  minimum  review  and  processing 
elements  common  to  all  requests.  These 
minimum  review  and  processing  costs 
were  used  to  develop  the  initial  fees  for 
the  various  projects. 

The  LOMRs  and  map  revisions  were 
first  categorized  by  the  type  of  project  to 
be  reviewed.  Each  category  was  then 
examined  and  minimum  review  and 
processing  times  were  determined  for 
engineering  review,  administration, 
word  processing,  and  quality  control. 
The  basic  processing  time  common  to 
each  type  of  project  was  then  converted 
to  a  dollar  amount  using  the  direct  labor 
rates,  overhead,  and  fee,  which  FEMA 
pays  for  these  services.  Administrative 
expenses  to  be  recovered  also  include 
the  cost  of  publishing  notices  of  changes 
in  base  flood  elevations  in  the  local 
newspaper  and  in  the  Federal  Register. 
when  required.  The  costs  to  be 
recovered  are  those  of  the  technical 


engineering  and  administrative  review 
of  projects,  and,  for  map  revisions,  the 
cost  of  cartographic  preparation  and 
processing. 

The  cartographic  costs  for  a  map 
revision  vary  depending  on  the  number 
of  map  panels  affected  and  on  the 
complexity  of  the  changes  to  be 
incorporated.  Therefore,  these  costs  are 
calculated  on  a  case-by-case  basis  and 
have  not  been  included  in  the  initial  fee 
calculations.  Cartographic  costs  include 
preparation  of  the  revised  map  and 
report,  administration,  word  processing, 
quality  control,  and  materials. 

The  primary  component  of  the  cost  of 
processing  a  LOMR  or  map  revision  is 
the  prevailing  private  sector  labor  rate 
charged  to  FEMA  for  the  conduct  of  the 
engineering  review  and  cartographic 
preparation  and  processing.  Since  this 
rate  will  vary  due  to  inflation  and  other 
economic  fluctuations.  FEMA  proposes 
to  publish  the  initial  fees,  pre-authorized 
spending  limits,  and  the  established 
hourly  rate  which  are  to  be  effective 
through  September  30, 1992,  as  a  notice 
elsewhere  in  this  Federal  Register,  to  be 
finalized  with  a  Final  Rule.  Beginning 
with  calendar  year  1992.  a  notice  of 
change  in  the  initial  fees,  the  pre- 
authorized  spending  limits,  and  the 
hourly  rate  will  be  published  annually 
by  August  1.  as  a  notice  in  the  Federal 
Register,  so  as  to  be  effective  the  first 
day  of  each  subsequent  fiscal  year. 

In  most  cases.  FEMA  anticipates  that 
the  yearly  fee  adjustments  will  be  based 
primarily  on  fluctuations  in  the 
prevailing  private  sector  labor  rate 
charged  to  FEMA.  Because  such  periodic 
fee  adjustments  are  necessary  to  permit 
FEMA  to  recoup  its  expenses  and  would 
not  reflect  a  change  in  the  underlying  fee 
structures.  FEMA  believes  there  should 
be  no  need  to  issue  a  proposed  notice  of 
fees  annually  prior  to  adopting  the 
annual  updated  fee  schedule. 

Public  comments  are  invited  on  this 
proposed  approach,  which  would  permit 
FEMA  to  make  annual  fee  adjustments 
for  fluctuations  in  the  prevailing  private 
sector  labor  rate  without  soliciting  prior 
public  comment  on  these  adjustments.  In 
the  future,  prior  public  comment  would 
only  be  solicited  if  FEMA  were  to  make 
a  substantive  change  in  the  method  by 
which  the  fees  are  calculated. 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
proposed  rule  will  not  have  significant 
impact  upon  the  quality  of  the  human 
environment.  As  a  result,  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 
public  inspection  and  copying  at  the 
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Rules  Docket  Clerk,  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington.  DC  20472. 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and, 
hence,  has  not  undergone  a  regulatory 
flexibility  analysis. 

This  proposed  rule  is  not  a  "major 
rule"  as  defined  in  Executive  Order 
12291,  dated  February  27, 1981,  and, 
hence,  no  regulatory  analysis  has  been 
prepared. 

FEMA  has  determined  that  this  rule 
amendment  does  not  contain  a 
collection  of  information  as  described  in 
section  3504(h)  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  44  CFR  Parts  65  and 

72 

Flood  insurance.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  it  is  proposed  to  amend 
44  CFR  chapter  I,  subchapter  B,  as 
follows: 

PART  65— IDENTIFICATION  AND 
MAPPING  OF  SPECIAL  HAZARD 
AREAS 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  US.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978:  E.0. 12127. 

2.  Section  65.4  is  proposed  to  be 
amended  by  adding  a  new  paragraph  to 
read  as  follows: 

§  65.4    Right  to  submit  new  technical  data. 

***** 

(c)  Requests  for  revisions  to  effective 
Flood  Insurance  Rate  Maps  (FIRMs)  and 
Flood  Boundary  and  Floodway  Maps 
(FBFMs)  to  reflect  the  charged  flood 
hazard  resulting  from  the  filling  of  more 
than  a  single  lot  within  the  flood  plain  or 
from  the  construction  of  channel 
alterations,  bridges,  culverts,  levees  or 
similar  measures  for  the  primary 
purpose  of  reclaiming  flood  plain  lands 
for  future  development  are  subject  to  the 
reimbursement  procedures  described  in 
part  72.  Revisions  to  reflect  a  reduced 
flood  hazard  resulting  from  a  publicly- 
sponsored  project  constructed  primarily 
to  reduce  the  flood  hazard  to  insurable 
structures  which  were  in  existence  prior 
to  commencement  of  construction  of  the 
flood-control  project,  or  to  correct 
deficiencies  in  existing  flood  insurance 
mapping  will  not  be  subject  to  the 
reimbursement  procedures. 

3.  Part  72  is  proposed  to  be  revised  as 
follows: 


PART  72— PROCEDURES  AND  FEES 
FOR  PROCESSING  MAP  CHANGES 


Sec. 
72.1 
72.2 
72.3 

72.4 


Purpose  of  part. 
Definitions. 
Initial  fee  schedule. 
Submittal/payment  procedures  and 
FEMA  response. 

72.5  Exemptions. 

72.6  Unfavorable  response. 

72.7  Resubmittals. 
Authority:  42  U.S.C.  4001  et  seq.: 

Reorganization  Plan  No.  3  of  1978:  E.0. 12127. 

§  72.1    Purpose  of  part 

The  purpose  of  this  part  is  to  provide 
administrative  and  cost  recovery 
procedures  for  the  engineering  review 
and  administrative  processing 
associated  with  the  issuance  of 
conditional  Letters  of  Map  Amendment 
(CLOMAs),  conditional  Letters  of  Map 
Revision  (CLOMRs),  Letters  of  Map 
Revision  (LOMRs),  and  map  revisions, 
including  cartographic  costs,  based  on 
manmade  alterations  within  the  flood 
plain,  such  as  the  placement  of  fill, 
modification  of  a  channel,  or 
construction  of  a  new  bridge,  culvert, 
levee,  or  similar  measure.  These 
reimbursement  procedures  do  not  apply 
to  the  following: 

(a)  LOMAs,  LOMRs,  or  map  revisions 
granted  to  correct  map  deficiencies  or  to 
include  the  effects  of  natural  changes 
within  the  areas  of  special  flood  hazard. 

(b)  LOMRs  granted  to  remove  single 
residential  lots  or  structures  which  are 
not  part  of  a  new  subdivision  from  the 
area  of  special  flood  hazard  based 
solely  on  the  placement  of  fill  outside  of 
the  regulatory  floodway. 

(c)  CLOMRs,  LOMRs  or  map  revisions 
resulting  from  publicly-sponsored 
projects  constructed  primarily  to  reduce 
the  flood  hazard  to  insurable  structures 
in  identified  flood  hazard  areas  which 
were  in  existence  prior  to 
commencement  of  the  construction  of 
the  flood  control  project. 

§  72.2    Definitions. 

(a)  Except  as  otherwise  provided  in 
this  part,  the  definitions  set  forth  in  part 
59  of  this  subchapter  are  applicable  to 
this  part. 

(b)  For  the  purpose  of  this  part,  a 
CLOMA  is  FEMA's  comment  on  a 
proposed  structure  that  would,  upon 
construction,  be  located  on  existing 
natural  ground  above  the  base  flood 
elevation  on  a  portion  of  a  legally 
defined  parcel  of  land  which  is  partially 
inundated  by  the  base  (100  year)  flood. 

(c)  For  the  purpose  of  this  part,  a 
CLOMR  is  FEMA's  comment  on  a 
proposed  project  that  would,  upon 
construction,  result  in  a  modification  of 
the  area  of  special  flood  hazard  through 


the  placement  of  fill,  or  would  affect  the 
hydrologic  and/or  hydraulic 
characteristics  of  a  flooding  source,  and 
thus  result  in  the  modification  of  the 
existing  regulatory  floodway.  the 
effective  base  flood  elevations,  or  the 
area  of  special  flood  hazard. 

(d)  For  the  purpose  of  this  part,  a 
LOMR  is  FEMA's  modification  to  an 
effective  flood  insurance  map  based  on 
the  placement  of  fill,  or  other  physical 
measures  which  have  been  implemented 
that  support  changes  in  the  area  of 
special  flood  hazard,  base  flood 
elevations,  or  floodway.  The  LOMR 
officially  revises  the  Flood  Insurance 
Rate  Map  (FIRM)  and/or  Flood 
Boundary  Floodway  Map  (FBFM)  and 
includes  a  description  of  the 
modifications.  In  addition,  the  LOMR  is 
generally  accompanied  by  an  annotated 
copy  of  the  affected  FIRM  and/or  FBFM 
panel(s). 

(e)  For  the  purpose  of  this  part,  a  map 
revision  is  FEMA's  redrawing  and 
republication  of  an  effective  flood 
insurance  map  based  on  the  placement 
of  fill,  or  other  physical  measures  which 
have  been  implemented  that  support 
changes  in  the  area  of  special  flood 
hazard,  base  flood  elevations,  or 
floodway. 

§72.3    Inltialfee schedule. 

(a)  For  CLOMAs  and  for  CLOMRs,  an 
initial  fee,  subject  to  the  provisions  of 
§  72.4,  shall  be  paid  by  the  requestor 
prior  to  the  initiation  of  FEMA's  review. 
The  initial  fee  represents  the  minimum 
number  of  hours  required  to  review  each 
type  of  project,  multiplied  by  an  hourly 
rate,  which  is  based  on  the  prevailing 
private  sector  labor  rate  and  the 
administrative  costs  of  processing  a 
CLOMA  or  CLOMR.  The  initial  fees  for 
CLOMAs  and  CLOMRs  for  the 
categories  listed  below  are  contained  in 
the  notice  published  elsewhere  in  this 
Federal  Register.  Beginning  in  calendar 
year  1992,  revisions  to  these  fees  are  to 
be  published  annually  by  August  1,  as  a 
notice  in  the  Federal  Register,  so  as  to 
be  effective  the  first  day  of  each 
subsequent  fiscal  yean 

(1)  Single  lot  CLOMA 

(2)  Single  lot  CLOMR  (based  strictly  on 

the  proposed  placement  of  fill 
outside  the  regulatory  floodway) 

(3)  Multi-lot/Subdivision  CLOMA 

(4)  Multi-lot/Subdivision  CLOMR  (based 

strictly  on  the  proposed  placement 
of  fill  outside  the  regulatory 
floodway) 

(5)  Review  of  new  hydrology 

(6)  New  bridge  or  culvert  (no 

channelization) 

(7)  Channel  modifications  only 
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(8)  Channel  modification  and  new 

bridge  or  culvert 

(9)  Levees,  berms.  or  other  structural 

measures 

(10)  Structural  measures  on  alluvial  fans 

(b)  For  LOMRs  or  map  revisions, 
whether  or  not  they  are  in  followup  to  a 
CLOMR  issued  by  FEMA.  an  initial  fee 
for  all  categories  listed  below,  subject  to 
the  provisions  of  part  72.4.  will  be  paid 
by  the  requestor  prior  to  the  initiation  of 
FEMA's  review.  There  are  no  fees  for 
LOMAs  or  for  single-lot  LOMRs  which 
are  not  part  of  a  new  subdivision,  and 
are  based  strictly  on  the  placement  of 
fill  outside  of  the  regulatory  floodway. 
The  initial  fee  represents  the  minimum 
number  of  hours  required  to  review  each 
type  of  project,  multiplied  by  an  hourly 
rate,  which  is  based  on  the  prevailing 
private  sector  labor  rate  and  the 
administrative  costs  of  processing  a 
LOMR  or  map  revision.  The  initial  fee 
does  not  include  the  costs  of 
cartographic  preparation  and  processing 
of  a  map  revision.  The  initial  fees  for 
LOMRs  and  map  revisions  in  the 
categories  listed  below  are  contained  in 
the  notice  published  elsewhere  in  this 
Federal  Register.  Beginning  in  calendar 
year  1992,  revisions  to  these  fees  are  to 
be  published  annually  by  August  1.  as  a 
notice  in  the  Federal  Register,  so  as  to 
be  effective  the  first  day  of  each 
subsequent  fiscal  year: 

(1)  Multi-lot/Subdivision  LOMR  based 

strictly  on  the  placement  of  fill 
outside  the  regulatory  Hoodway 

(2)  New  bridge  or  culvert  (no 

channelization) 

(3)  Channel  modifications  only 

(4)  Channel  modification  and  new 

bridge  or  culvert 

(5)  Levees,  berms,  or  other  structural 

measures 

(6)  Structural  measures  on  alluvial  fans 

(c)  For  projects  involving 
combinations  of  the  actions  listed  under 
paragraphs  (a)  or  (b)  of  this  section,  the 
initial  fee  shall  be  that  charged  for  the 
most  expensive  action  of  those  that 
compose  the  combination. 

§  72.4    Submittal/paytnent  procedures  and 
FEMA  response. 

(a)  Initial  fees  shall  be  submitted  with 
the  request  for  FEMA  review  and 
processing  of  CLOMAs  and  CLOMRs. 
LOMRs,  and  map  revisions. 

(b)  Initial  fees  must  be  received  by 
FEMA  before  the  review  will  be 
initiated  for  any  CLOMA.  CLOMR, 
LOMR,  or  map  revision.  The  initial  fee  is 
non-refundable  upon  initiation  of 
FEMA's  review. 

(c)  Following  completion  of  FEMA's 
review  for  any  CLOMA.  CLOMR, 
LOMR  or  map  revision,  the  requestor 


will  be  billed  at  the  established  hourly 
rate  for  any  actual  costs  exceeding  the 
initial  fee  incurred  during  the  review. 
The  rate  is  published  in  a  notice  in  this 
Federal  Register.  The  rate  will  be 
revised  on  a  fiscal  year  basis  using  the 
most  current  fiscal  data  available  and. 
beginning  with  calendar  year  1992.  the 
revised  hourly  rate  will  be  published 
annually  by  August  1.  as  a  notice  in  the 
Federal  Register,  so  as  to  be  effective 
the  first  day  of  each  subsequent  fiscal 
year. 

(1)  In  the  event  that  the  revision 
request  results  in  a  map  revision,  the 
requestor  will  be  notified  and  billed  for 
costs  of  cartographic  preparation  and 
processing  of  the  revised  map.  This 
work  will  not  be  initiated  until  FEMA 
has  received  payment.  This  amount  will 
be  calculated  on  a  case  by  case  basis 
and  will  reflect  the  cost  to  FEMA  for 
cartographic  preparation  and  processing 
of  the  revised  map.  The  cost  of 
reprinting  and  distributing  the  revised 
Flood  Insurance  Rate  Map  (FIRM)  and/ 
or  Flood  Boundary  Floodway  Map 
(FBFM)  will  be  borne  by  FEMA. 

(2)  Requestors  of  CLOMAs.  CLOMRs, 
LOMRs  and  map  revisions  will  be 
notified  of  the  anticipated  total  cost  if 
the  total  cost  of  processing  the  request, 
including  estimated  costs  for 
cartographic  preparation  and  processing 
of  a  map  revision,  will  exceed  the 
preauthorized  spending  limits.  The  limits 
vary  according  to  the  type  of  review 
performed  and  are  based  on  the 
established  hourly  rate.  The  pre- 
authorized spending  limits  are  listed  in  a 
notice  published  elsewhere  in  this 
Federal  Register.  These  spending  limits 
will  be  revised  on  an  annual  basis  and 
published  annually  by  August  1,  as  a 
notice  in  the  Federal  Register,  so  as  to 
be  effective  the  first  day  of  each  fiscal 
year. 

(3)  In  the  event  that  processing  costs 
are  anticipated  to  exceed  the  pre- 
authorized spending  limits,  processing  of 
the  request  will  be  suspended  pending 
FEMA  receipt  of  written  approval  from 
the  requestor  to  proceed. 

(d)  The  entity  that  applies  to  FEMA 
through  the  local  community  for  review 
will  be  billed  for  the  cost  of  the  review. 
The  local  community  incurs  no  financial 
obligation  under  the  reimbursement 
procedure  set  forth  in  this  part  as  a 
result  of  transmitting  the  application  by 
another  party  to  FEMA. 

(e)  Payment  of  both  the  initial  fee  and 
final  cost  shall  be  by  check  or  money 
order  payable  to  the  National  Flood 
Insurance  Program  and  must  be  received 
by  FEMA  before  the  CLOMA.  CLOMR, 
or  LOMR  will  be  issued,  or  before  the 
cartographic  processing  will  begin  for  a 
map  revision. 


(f)  For  CLOMA  requests,  FEMA  shall: 
(1)  Notify  the  requestor  within  30  days 
as  to  the  adequacy  of  the  submittal,  and 

(2)  Within  60  days  of  receipt  of 
adequate  information  and  fee.  provide 
comment  to  the  requestor  on  the 
proposed  project. 

(g)  For  CLOMR,  LOMR  and  for  map 
revision  requests,  FEMA  shall: 

(1)  Notify  the  requestor  within  60  days 
as  to  the  adequacy  of  the  submittal,  and 

(2)  Within  90  days  of  receipt  of 
adequate  information  and  fee,  provide 
comment  to  the  requestor  on  the 
proposed  project,  issue  a  LOMR  or,  in 
the  case  of  a  map  revision,  notify  the 
requestor  of  the  results  of  the  review 
and  the  estimate  of  the  costs  of  the 
cartographic  preparation  and 
processing,  and 

(3)  Within  90  days  of  completion  of 
the  engineering  review  and  receipt  of 
the  payment  for  the  total  cost  of  the 
review  and  processing  of  the  map 
revision,  including  cartographic  costs, 
issue  a  preliminary  copy  of  the  revised 
FIRM  and/or  FBFM  for  review  and 
comment  by  the  community  and  the 
requestor. 

§  72.5    Exemptions. 

Federal,  State,  and  local  governments 
and  their  agencies  shall  be  exempt  from 
fees  for  projects  they  sponsor  if  the 
Administrator  determines  or  the 
requesting  agency  certifies  that  the 
particular  project  is  for  public  benefit 
and  primarily  intended  for  Hood  loss 
reduction  to  insurable  structures  in 
identified  fiood  hazard  areas  which 
were  in  existence  prior.to  the 
commencement  of  construction  of  the 
flood  control  project.  Projects 
undertaken  primarily  to  protect  planned 
floodplain  development  are  not  eligible 
for  fee  exemption. 

§  72.6    Unfavorable  response. 

(a)  A  request  for  a  CLOMA  or  CLOMR 
may  be  denied  or  the  determination  may 
contain  specific  comments,  concerns,  or 
conditions  regarding  a  proposed  project 
or  design  and  its  impacts  on  fiood 
hazards  in  a  community.  A  requestor  is 
not  entitled  to  any  refund  if  the 
determination  contains  such  comments, 
concerns,  or  conditions,  or  if  the  request 
is  denied.  A  requestor  is  not  entitled  to 
any  refund  if  the  requestor  is  unable  to 
provide  the  appropriate  scientific  or 
technical  documentation  or  to  obtain 
required  authorizations,  permits, 
financing,  etc.,  for  which  the  CLOMA  or 
CLOMR  was  sought. 

(b)  A  request  for  a  LOMR  or  map 
revision  may  be  denied  or  may  not 
revise  the  FIRM  and/or  FBFM  in  the 
manner  or  to  the  extent  desired  by  the 
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requestor.  A  requestor  is  not  entitled  to 
any  refund  if  the  revision  is  denied  or  if 
the  LOMR  or  map  revision  action  does 
not  revise  the  map  specifically  as 
requested. 

§72.7    Resubmittals. 

(a)  Any  resubmittal  of  a  CLOMA, 
CLOMR.  LOMR.  or  map  revision  request 
more  than  90  days  after  FEMA 
notification  that  the  request  has  been 
denied  or  after  the  review  has  been 
terminated  because  of  insufficient 
information  or  other  reasons  will  be 
treated  as  an  original  submission  and 
subject  to  all  submittal  payment 
procedures  described  in  §  72.4,  including 
the  initial  fee.  The  procedure  of  §  72.4, 
including  the  initial  fee,  will  also  apply 
to  any  resubmitted  request  (regardless 
of  when  it  is  submitted)  if  the  project  on 
which  the  request  is  based  has  been 
significantly  altered  in  design  or  scope 
other  than  as  necessary  to  respond  to 
comments,  concerns,  or  other  findings 
made  by  FEMA  regarding  the  original 
submission. 

(b)  In  addition,  when  a  LOMR  or  map 
revision  request  is  made  as  a  follow-up 
to  a  previously  issued  CLOMR,  the 
procedure  of  §  72.4  and  the  appropriate 
initial  fee,  as  referenced  in  §  72.3(c),  will 
apply  when  the  as-built  conditions  differ 
from  the  proposed  conditions  on  which 
the  issuance  of  the  CLOMR-was  based. 

Dated:  September  23. 1991. 
CM.  "Bud"  Schauerte, 

Federal  Insurance  Adw'nistrator. 

[FR  Doa  91-24602  Filed  10-10-91;  8:45  am] 
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44  CFR  Part  67 

(Docket  Number  FEIIIA-70371 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 


ACTION:  Proposed  rule. 


summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  The  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  R.  Locke,  Chiol,  Risk 
Studies  Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
selected  locations  in  the  nation,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L  90- 
448)).  42  U.S.a  4001-4128.  and  44  CFR 
part  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  that  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 

Proposed  Base  Flood  Elevations 


pursuant  to  policies  established  by  other 
Federal,  state  of  regional  entities.  These 
proposed  elevations  and  proposed 
modified  elevations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  iuburance  coverage  on 
existing  buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations  and  proposed  modified 
flood  elevation  determinations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  flood 
elevation  determination  under  section 
1363  forms  the  basis  for  new  local 
ordinances,  which,  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  minimum 
Federal  standards,  the  elevations 
prescribe  how  high  to  build  in  the 
floodplain  and  do  not  proscribe 
development.  Thus,  this  action  only 
forms  the  basis  for  future  local  actions. 
It  imposes  no  new  requirement;  of  itself 
has  no  economic  impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  EO.  12127. 

2.  The  proposed  base  flood  elevations 
for  selected  locations  are: 


Source  of  flooding  and  location 


r4ew  York: 

Schuytef  Falls  (Town),  Clinton  County 

Salmon  River— Approximately  50  feet  downstream  o(  the  downstream  corporate  limits _ — 

At  upstream  corporate  limits ~ ~ 

Saranac  River— Approximately  0.5  mite  downstream  of  OW  Military  Tump*e_ -. __ 

Maps  available  for  inspectioo  at  the  Town  Halt,  Mason  SUeet  Schuyfer  Falls.  Mocrisonville,  New  Yorit  Send  comments  to  Mr.  Bernard  A.  Baiber, 
Supervisor  of  the  Town  of  Schuytef  Falls.  Clinlon  County.  PC.  Box  99.  Mornsonvilte,  New  Yorl(  12962. 

Pennsylvania; 

Ambler  (Borough).  Montgomery  County 

Rose  Valtey  Creek— At  dowrwtream  corporate  limits - '- - - 

At  upstream  corporate  Bmils . 


#Depthln(eet 

atxwe  ground, 

'Elevation  in  feet 

(NGVD) 


•235 
*64e 
•266 
•735 


•196 

•246 
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Proposed  Base  Flood  Elevations— Continued 


Source  of  flooding  and  location 


*Depm  in  feet 

above  ground. 

*Elevation  in  (eet 

(NGVD) 


Tannery  Run— At  downstream  cofporate  limits 

Approximately  100  feet  downstream  of  upstream  corporate  limits.. 


Maps  avaHable  for  inspection  at  the  Borough  Building.  31  East  Butler.  Ambler.  Pennsylvania  Send  comments  to  Mr  Anthony  J   Decembnno 
President  of  the  Ambler  Borough.  Council.  Montgomery  County.  31  East  Butler  Street.  Ambler.  Pennsylvania  19002. 


•179 
•227 


The  proposed  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  are: 


Proposed  Modified  Base  Flood  Elevations 


d*  Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 


California: 

City  of  Perris,  Riverside  County 

Perns  Valley  Storm  Drain— Approximately  1,500  feet  downstream  of  Nuevd  Road. 

Just  upstream  of  Nuevo  Road., 

At  Orange  Avenue. 

Approximately  2.000  (eet  upstream  of  Rider  Street.. 

Maps  are  available  lor  review  at  the  Ovic  Center.  101  North  D  Street.  Perns,  California.  Send  comments  to  The  Honotable  Thelma  Wilson  Mayor  Citv  of  Parns  lOi 
North  0  Street,  Perns,  California  92370.  '     -»- •  ~'»  «" '^«""».  •"■ 


Colorado; 

City  and  County  of  Denver 

Goldsmith  Gulch— Approximately  100  feet  upstream  of  Cherry  Creek  Dnve  South 

At  Mexico  Avenue 

At  Jewel  Avenue 

At  Evans  Avenue  and  South  Monaco  Street  Parkway i."!™!!!."!!!!!!!" 

At  llife  Avenue... 

At  Yale  Avenue 

At  Hampden  Avenue „ 

At  Princeton  Avenue 

At  Quincy  Avenue 

At  Balleview  Road 

Maps  are  available  for  review  at  the  City  and  County  of  Denver  Department  of  Public  Works.  3840-G  York  Street,  Denver  Colorado 
Honorable  Wellington  E.  Webb.  Mayor,  City  of  Denver,  1437  Bannock  Street.  Denver.  Colorado  80201 


•5.; 

•5,' 
•5,' 
•5.' 
•5,i 
•5,' 
*5.i 
•5.! 
•5.! 
•5,! 

Send  comments  to  The 


).397 
).410 
),420 
>.430 
>,436 
i,459 
).497 
1.526 
).550 

>,se9 


•5.397 
•5,408 
•5.419 
•5.431 
•5,437 
•5457 
•5.497 
•5.525 
•5,549 
•5.591 


Colorado: 

Town  of  Fruila.  Mesa  County 

Colorado  River— At  the  confluence  with  Little  Salt  Wash 

At  the  Town  of  Fruita  upstream  corporate  limits .' 

Al  the  Intersection  of  Hollytierry  Way  with  Applewood  Way 

At  19  Road  extended  to  the  nver 

Big  Salt  Wash— Approximately  70  feet  upstream  of  Interstate  Highway  70  westbound.. 

Just  jpstream  of  U.S.  Highways  6  and  50 

Approximately  1.700  feet  upstream  of  K'/«  Road  extended  to  Big  Salt  Wash 

Little  Salt  Wash— Just  upstream  of  Interstate  Highway  70 

Just  downstream  of  US  Highways  6  and  50 

Just  downstream  of  17''2  Road 

Just  downstream  of  18  Road 

Approximately  500  feet  upstream  of  IS'/i  Road» 


None 
None 
None 
None 
None 
None 
None 
None 
•4.484  I 
•4.507  I 
None  j 
None 


•4.473 
•4476 
•4.481 
•4.493 
•4,474 
4.484 
•4.489 
•4.479 
"4.484 
•4.507 
•4.524 
•4.566 


Maps  are  available  for  review  al  Town  Hall.  101  West  McCune  Street.  Fruita.  Colorado.  Send  comments  to  The  Honorable  Jerry  Beard  Mavor  Town  of  Fmiia  iOi 
West  McCune  Street.  Pruita,  Colorado  81521.  .       r    .    v      ui  nuiia,  lui 


Colorado: 

City  of  Grand  Junction.  Mesa  County 

Colorado  River— At  the  downstream  corporate  limits,  approximately  1.900  feet  downstream  of  Slate  Highway  340  westbound J  '4. 

Approocimately  500  feet  upstream  of  State  Highway  340  easttiound ]'  "" 1  •4 

ApproKlmately  150  (eet  upstream  of  U.S.  Highway  50 L!"!"!~    '  *4 

At  the  upstream  corporate  hmits.  approximately  19  miles  upstream  of  US  Highway  50 i  •4 

Horizon  Dnve  Channel— At  the  western  corporate  limits,  at  the  confluence  with  Leach  Creek ..!..!..."'!  J  '4 

Approximately  350  feet  upstream  of  25  Road ""!!"!! !  '4 

Approximately  250  feet  upstream  of  26  Road '. '. ..1...Z."    i  *4 

Just  upstream  of  Horizon  Dnve 1  .4' 

Just  downstream  of  G  Road .'"""'"i  '4 

Maps  are  available  for  review  at  the  Planning  Department.  250  North  Fifth  Street.  Grand  Junction.  Colorado.  Send  comments  to  The  Honorable 
Mayor.  City  of  Grand  Junction,  250  North  Fifth  Street,  Grand  Junction,  Cok)rado  81501-2668. 


,548 
555 
.565 
.533 
,544 
,566 
,606 
,660  I 
690  I 
James 


I 


•4.547 
•4,553 
•4.565 
•4.581 
•4.545 
•4.564 
•4.603 
•4,658 
•4,686 
Baughman, 
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Proposed  Modified  Base  Flood  Elevations— Continued 


Source  of  Flooding  and  Location 


Coiofado: 

Mesa  County.  Uninaxpofated  Areas 

Colorado  Rrver— Approximately  1.9  miles  dowrwtream  o(  Interstate  70  8ndge  at  Town  of  Gilsoorte 

Approximately  150  feet  downstream  of  the  new  State  Highway  340  txidge  south  of  Town  of  Fruita 

Just  upstream  of  Redlands  Parkway 

Just  upstream  of  Denver  and  Rio  Grande  Western  Railroad  located  near  the  confluence  with  Gunnison  River.. 

Just  upstream  of  32  Road -. '■ 

At  US.  Highway  6  and  24  bndge  east  of  Town  of  Palisade 

Approximately  900  feet  upstream  of  the  Interstate  70  txidge  northeast  of  Town  of  Palisade 

Honzon  Drrve  Channel— Approximately  950  feet  upstream  of  26'^  Road 

Approximately  500  feet  upstream  of  Grand  Valley  Highline  Canal _ 

Big  Salt  Wash— Just  upstream  of  Interstate  Highway  70 — 

Just  upst'eam  of  US.  Highways  6  and  50 __ - 

Approximately  3.750  feet  upstream  of  17  Road ~ : 

Little  Salt  Wash— At  confluence  wrth  Colorado  River 

Just  downstream  of  Interstate  Highway  70  eastlxjund _ 

Just  upstream  of  U.S.  Highways  6  and  50 

Approximately  140  feet  upstream  of  U'-iz  Road 

Approximately  520  feet  downstream  of  iS'^i  Road 

Roan  Creel*- Approximately  120  feet  downstream  of  Denver  and  Rio  Grande  Western  Railroad . 

At  State  Highway  44 

At  the  txxder  of  Garfield  and  Mesa  Counties _ - 


If  Depth  in  feet  above 

grourtd  'Elevation  in  feet 

(r4GVD) 


Existing 


Modified 


None 

•4.448 

None 

•4.479 

•4.534 

•4.534 

•4.563 

•4.563 

•4.628 

•4,624 

•4.698 

•4.693 

None 

•4.723 

•4,635 

•4.634 

•4.658 

•4.650 

None 

•4.474 

None 

•4.484 

None 

•4.521 

None 

•4.473 

None 

•4.475 

•4.485 

•4.485 

None 

•4.511 

None 

•4,553 

None 

•4,903 

ftone 

•4.913 

None 

•5.065 

Maps  are  available  for  review  at  the  Mesa  County  Department  of  Public  Works.  750  Main  Street,  Grand  Junction,  Colorado.  Send  comments  to  The  Honorable  Jotin 
Leand.  Acting  Chairman.  Mesa  County  Board  of  Commissioners.  P.O.  Box  20000.  Grand  Junction,  Colorado  81502-5010. 


Colorado: 

Town  of  Palisade.  Mesa  County 

Colorado  Rrver— At  downstream  corporate  limits,  located  approximately  2  miles  downstream  of  U.S.  Highways  6  and  24 „ J  *4.674  *4.673 

Just  downstream  of  US.  Highway  6  (Eighth  Street) „ „ '4.698  '4.693 

At  the  upstream  corporate  limits.  kx:ated  approximately  0.8  mile  upstream  of  U.S.  Highway  6 _ J  '4,701  '4.700 

Maps  are  avajlatile  for  review  at  Town  Hall.  Department  of  Public  Works,  175  East  Third  Street  Palisade,  Colorado.  Send  comments  to  The  Honorable  Bennett 
Young.  Mayor.  Town  of  Palisade.  175  East  Third  Street  Palisade.  Colorado  81526. 


Georgia: 

Unincorporated  Areas  of  Fayette  County 

Murphy  Creek — At  mouth 

At  confkjence  of  l^sh  Creek 

Nash  Creek— At  State  Route  54 


Flmt  River- About  0  83  mile  downstream  of  Woolsey  Road...- .- 

At  confkjence  of  Camp  Creek _ _ .. 

Camp  Creek— About  1000  feet  upstream  of  State  Route  54 

Morning  Creek — At  mouth. _ 

About  1.22  miles  upstream  of  mouth _ 

Maps  available  for  inspection  at  ttie  Fayette  County  Zoning  Department  105  Stonewall  Avenue  East,  Fayetteville.  Georgia.  Send  comments  to  The  Honorable  Billy 
Beckett  County  Administrator.  Fayette  County.  200  Courthouse  Square,  Fayetteville,  Georgia  30214. 


None 

•771 

None 

•792 

None 

•827 

•766 

'754 

•794 

•793 

•796 

•796 

•787 

•788 

'789 

•789 

nbnois: 

City  of  Naperville.  DuPage  and  Will  Counties 

West  Branch  Tributary  No.  6— At  mouth „ _ _ „ J  '660  '660 

Just  upstream  of  downstream  crossing  of  Hobson  Mill  Drive...... _ '660  '662 

Atxxit  450  feet  upstream  of  downstream  crossing  of  Hobson  MiH  Drive _ _ J  •662  ^662 

Maps  available  for  inspection  at  the  Oty  of  NaperviHe.  Department  of  Community  Development  175  West  Jackson  Avenue.  NaperviHe.  Minois.  Seni  comments  to  The 
Honorable  Margaret  P.  Price.  Mayor.  City  of  Naperville.  1 75  West  Jackson  Avenue,  Naperville,  Illinois  60566. 


Louisiana: 

St  Mary  Parish.  Unincorporated  Areas 

Gulf  of  Mexico— At  intersection  of  Wax  Lake  Outlet  and  Intracoastal  Waterway ._ _ _ J  Nona  ^12 

At  Southern  Pacific  Railroad  west  of  Wax  Lake  Outlet „ „ None  •B 

Local  rainfall— At  western  corporate  limits  of  the  Town  of  Patterson  between  Wax  Lake  Outlet  and  Lower  Atchafalaya  River None  '1.5 

Bayou  Teche  (West  of  Wax  Lake  Outlet) — Approximately  2.100  feet  upstream  of  Charenton  Drainage  and  I^Javigation  Canal None  •ID 

Approximately  1 .5  miles  upstream  of  Charenton  Drainage  and  Navigation  Canal J  None  •ID 

Maps  available  for  inspection  at  the  St  Mary  Parish  Courthouse,  5th  Fkx>r,  Courttxxjse  BuiMing.  Franklin,  Loutatana.  Send  commenis  to  Mr.  Prescotl  Foster,  President 
of  trie  St  Mary  Parish,  Council,  5th  Fkxx.  Courthouse  Buikfing.  Franklin.  Louisiana  70538. 


IhAassachusetts: 

l'4orth  Andover.  Town  Essex  County 

Mosquito  Brook— Approximately  .6  mile  downstream  of  Boxford  Street „ J  l4orte  '114 

Approximately  65  feet  upstream  of  Cfiestnut  Street.- _ —  None  '238 

Boston  Brook— At  downstream  corporate  limits -  None  ^85 

Approxinnately  .7  mite  upstream  of  Haskins  Lane - - - J  None  '107 

Maps  available  for  inspection  at  the  Town  Hatt,  120  Ma«i  Street  North  Andover.  Massachusetts.  Send  comments  to  Mr.  Kenneth  C.  Crouch,  Chairman  of  the  Town  of 
North  Andover  Board  of  Selectmen.  Essex  County.  120  Mam  Street  North  Andover.  Massachusetts  01645. 
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Proposed  Modified  Base  Flood  Elevations— Continued 


Source  of  Flooding  and  Location 


Mississippi: 

Tupelo,  City  Lee  County 

Town  Creek — Approxiniately  100  feel  upstream  of  Southrail  Railroad. 

Approximately  .4  mile  upstream  of  U.S.  Route  78..._ 

Towm  Creek  Tributary  No.  1— Just  upstream  of  SouttwaH  Ftailroad.. 

Approximately  1,400  feet  upstream  of  U.S.  Route  78 „. 


#Deptfi  m  feet  at>ove 

ground  'Elevation  m  feet 

(NGVD) 


Existing 


Modified 


•270 
•273 
•270 
•273 


•289 
•277 
•260 
•277 


Maps  available  for  inspection  at  ttie  Planning  Department,  117  North  Broadway,  Tupelo,  Mississippi.  Send  comments  to  The  Honorable  Jack  L  Marshall  Mayor  o*  the 
City  of  Tupelo,  Lee  County,  P.O.  Box  1485,  Tupelo,  Mississippi  38802-1485. 


Missouri: 

Pagedale,  City  St  Louis  County 

Northeast  Branch  River  Des  Peres— At  Julian  Avenue. ...„ 

At  upstream  corporate  limits 

Er>gelholm  Creek— At  downstream  corporate  limils 

Approximately  700  feet  upstream  of  St.  Charles  Rock  Road.. 


•507 
•543 
•521 
•542 


•506 

•541 
•516 
•543 


Maps  available  for  inspection  at  the  City  Hall,  1404  Ferguson  Avenue,  Pagedale.  Missoun.  Send  comments  to  The  Honorable  Darlene  Crawley,  Mayor  of  the  City  of 
Pagedale,  SL  Louis  County,  1404  Ferguson  Avenue,  Pagedale,  Missouri. 


New  Jersey: 

Fairfield.  Township  Cumberland  County 

Delaware  Bay  &  its  estuaries:— Entire  shoreline  within  community J  None 

Maps  available  for  inspection  at  the  Township  Municipal  Bulding.  Fairton-Gouldtown  Road.  Route  553.  Favtoa  New  Jersey.  Ser«d  oommenu  to  Ttw  Honorable  Joel 
G.  Webster.  Jr.,  Mayor  of  the  Township  of  Fairfiekl  Cumberland  County,  R.D.  4.  Box  1 18,  Bridgeton.  New  Jersey  08302. 


•9 


New  Jersey: 

Greefjwich,  Township  Cumtierlarxj  County 

Delaware  Bay— At  confluence  of  the  Cohansey  River.. 

At  oontluenoe  of  Stow  Creek 


•9 

•9 

Maps  available  tar  inspection  at  tt>e  Township  Clerk  s  Residerx^,  Ye  Great  Street.  Greenwich,  New  Jersey.  Send  commertts  to  The  Honorable  C  Walks  Goodwin, 
Mayor  of  the  Township  of  Greenwich,  Cumberland  County,  P.O.  Box  64.  Greenwich,  New  Jersey  06323. 


Oho: 

City  of  Crestline,  Crawford  and  Richland  Counties 

East  Branch  Sandusky  River— About  340  feet  downstream  of  Thrush  Avenue 

Just  downstream  of  North  Street _ „ 

West  Branch  Sandusky  River— About  740  feet  downstream  of  Park  Road 

About  1930  feet  upstream  of  Patterson  Street , 

Maps  availab4e  for  inspection  at  the  City  Building  Department  Safety  Services  Director, 


•1132 
•1141 
•1129 
•1154 


Mr  Thomas  Hoffman.  100  North  Seltzer,  Cresdine.  Ohio  Ser>d  comments  to 
The  Honorable  Henry  Peresie.  Mayor,  Oty  of  Crestline,  100  North  Seltzer,  Crestline,  Ohio  44827. 


Ohio: 

City  of  North  Olmsted,  Cuyahoga  County 

Fitch  Lateral— At  conf)uerx«  with  Roots  Ditch 

About  840  feet  upstream  of  confluence  of  Westerly  Lateral.. 

Roots  Ditch— Oust  downstream  of  Cantert)ury  Road 

About  500  feet  upstream  of  Canterbury  Road _ 

Atxxjt  790  feet  upstream  of  Stearns  Road _.....„ 


•7«0 


•757 
•783 
•778 


•770 
•774 
•757 
•786 
•778 


Maps  availatile  ior  inspection  at  tf>e  Building  Department  5200  Dover  Center  Road.  North  Olmsted.  Ohio,  Attention:  Mr.  Dave  Conway.  Send  comments  to  The 
Honorable  Edward  J.  Boyle,  Mayor,  Crty  of  North  Olmsted.  5200- Dover  Onter  Road.  North  Olmsted,  Ohio  44070. 


Pennsylvania: 

Butler,  Township  Schuylkill  County 

Mahanoy  Creek  (Lower  Reach)— Upstream  side  of  Conrail  t)ndge „ „J  •en 

Downstream  side  of  Julia  Street „ , •942 

Shenandoah  Creek— Downstream  corporate  limits _ „ „ „ __ _ _  •gg/ 

Upstream  corporate  limits _ : „ J  •1.006 

Maps  available  for  inspection  at  the  Municipal  BuiMing.  211  Broad  Street  Fountain  Springs.  Ashland,  Pennsytvania.  Send  comments  to  Mr.  Bernard  tOusman. 
Chairman  of  the  Township  of  Butler  Board  of  Supervisors.  Schuylkill  County,  211  Broad  Street  Fountain  Springs.  Ashland.  Pennsylvania  17921. 


•808 

•938 

•966 
•1,003 


Pennsylvania: 

Mercersburg,  Borough  Franklin  County 

Johnston  Run — At  a  point  approximately  180  feet  downstream  of  tfie  downstream  corporate  limits 

At  upstream  corporate  limits _.™.„___.„ 

Maps  availatile  for  inspection  at  the  Borough  Building.  113  South  Main.  Mercersburg,  Permsylvania.  Send  comments  to  Mr.  James  W.  Smith,  President  of  The 
Mercersburg  Borough  Council.  Franklin  County.  113  South  Mam,  Mercersburg,  Pennsylvania  17236. 


•529 
•553 


Pennsylvania: 

State  College,  Borough  Centre  County 

Slab  Cabin  Run— Downstream  corporate  limits _„,., J  None  *1,003 

Upstream  corporate  limits _ .1  Nor>e  i  *  1 .045 

Maps  available  for  inspection  at  the  Borough  Building,  118  South  Frazier,  State  College,  Pennsylvania.  Send  comments  to  Mr.  Peter  Marshall,  State  College  Borough 
Manager,  Centre  County,  Borough  Buikling,  1 18  South  Frazler,  State  College,  Pennsylvania  16801. 
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Proposed  Moo(fied  Base  Flood  Elevations— Continued 


#  Depth  in  (eet  above 

ground  'Elevation  in  feet 

(NGVD) 


Pennsylvania: 

Upper  Chichester.  Township  Delaware  County 

Naaman  Creek— At  downstream  corporate  limits . 

At  upstream  corporate  limits. 

Maps  available  for  inspection  at  the  Township  Hall.  Furey  Road,  Boothwya  Pennsylvania.  Send  comments  to  Mr.  Larry  Spedden,  President  of  the  Township  of  Upper 
Chichester  Board  of  Commissioners,  Delaware  County,  P.O.  Box  2187,  Boothwyn,  Pennsylvania  19061. 


South  Carolina: 

Cily  of  Barnwell,  Barnwell  County 

Jordan  Branct)— Just  upstream  of  Galilee  Road 

Just  downstream  of  dam 

Just  upstream  of  dam ■ 

About  3.100  feet  upstream  of  Main  Street 

Maps  available  for  inspection  at  the  City  of  Barnwell,  1808  Burr  Street,  Barnwell,  South  Carolina.  Send  comments  to  The  Honorable  H.  Creech  Sanders,  Mayor,  City  of 
Barnwell.  P.O.  Box  776,  Barnwell,  South  Carolina  29812. 


•198 
•200 
•200 
ttone 


•199 
•200 
•210 
•217 


South  Carolina: 

City  of  North  Augusta.  Aiken  and  Edgefield  Counties 

Savannah  River— About  2.0  miles  downstream  of  U.S.  Highway  78 

About  3.2  miles  upstream  of  13th  Street 

Tnbutary  C— At  mouth 

About  1 800  feet  upstream  of  mouth - 

Maps  available  for  inspection  at  the  Oty  of  North  Augusta,  Engineering  Department,  North  Augusta,  South  Carolina,  Attention  Mr.  Gary  Dernlan.  Send  comments  to 
The  Honorable  Thomas  W.  Greene.  Mayor.  City  of  North  Augusta,  P.O.  Box  6400,  North  Augusta,  South  Carolina  29841. 


•141 
•154 
•147 
•154 


•134 
•141 
•141 
•154 


Tennessee: 

Cocke  County  Unincorporated  Areas 

Sinking  Creek— Approximately  2.200  feet  upstream  of  confluence  with  Pigeon  River •I.OSI  ^1,032 

Approximately  3.800  feet  upstream  of  Carson  Springs  Road J  None  •1,611 

Maps  available  for  inspection  at  the  Cocke  County  Courthouse,  Newport,  Tennessee.  Send  comments  to  Mr.  Harold  Gates,  Cocke  County  Executive,  County 
Courthouse,  Newport,  Tennessee  37821. 


Tennessee: 

Jellico,  City  Campbell  County 

Elk  Creek— Approximately  800  feet  downstream  of  corporate  limits ^969  *972 

Approximatefy  2.000  feet  upstream  from  Southern  Railway — " •■ J  None  •973 

Maps  available  for  inspection  at  the  City  Hall.  Jellico,  Tennessee.  Send  comments  to  The  Honorable  William  F.  Baird,  Mayor  of  the  City  of  Jellico,  Campbell  County, 
P.O.  Drawer  419,  Jellico,  Tennessee  37762. 


Tennessee: 

Newport,  City  Cocke  County 

Sinking  Creek— Approximately  650  feet  downstream  of  downstream  corporate  limits •1,038  "1,043 

Approximately  950  feet  downstream  of  Fairgrounds  Road "I.OSe  '\fXO 

Maps  available  for  inspection  at  the  Nevi^jon  City  Hall,  Newport.  Tennessee.  Send  comments  to  The  Honorable  Danny  Wester,  Mayor  of  the  City  of  Newport,  Cocke 
County,  P.O.  Box  370,  Newport.  Tennessee  37821. 


Texje: 

Irving,  City  Dallas  County 

Hackberry  Creek— Approximately  800  feet  upstream  of  Colwell  Drive „ ^432  ^433 

At  MacArthur  Boulevard  bndge ~ J  *440  ^439 

Maps  available  for  inspection  at  the  City  Hall,  Public  Works  Department,  Engineering  Division,  825  West  Irving  Boulevard,  Irving,  Texas.  Send  comnDenfs  to  The 
Honorable  Roy  Brown,  Mayor  of  the  City  of  Irving,  Dallas  County.  825  West  Inking  Boulevard,  Irving,  Texas  75060. 


Virginia: 

Smyth  County  Unincorporated  Areas 

Nicks  Creek— Approximately  80  feet  upstream  of  confluence  with  Middle  Fork  of  Houlston  River _ •2,275  "2,276 

Approximatefy  2,080  feet  upstream  of  State  Route  622 None  '2,377 

Maps  available  for  inspection  at  the  Smyth  County  Building  Inspection  Department,  Smyth  County  Courthouse,  Marion,  Virginia.  Send  comments  to  Mr.  Marvin  Perry, 
Smyth  County  Administrator,  Smyth  County  Courthouse.  Marion,  Virginia  24354. 
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Issued:  October  4. 1 991 . 
C.  M.  "Bud"  Schauerte. 

Administrator,  Federal  Insurance 

Administration. 

|FR  Doc.  91-24596  Filed  10-10-91;  8:45  am) 

BILUNG  COOC  ^la-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 

Atlantic  Swordfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearings. 

SUMMARY:  NMFS  will  hold  public 
hearings  to  receive  comments  on  a 
proposed  rule  to  amend  the  regulations 
governing  the  Atlantic  swordfish  fishery. 
A  proposed  rule  will  be  filed  for  public 
inspection  with  the  Office  of  the  Federal 
Register  prior  to  these  hearings.  The 
proposed  rule  is  intended  to  continue 
the  provisions  of  an  emergency  rule, 
published  on  June  12, 1991.  (56  FR 
26934).  and  expiring  on  December  9. 
1991. 

DATES:  See  SUPPLEMENTARY 
INFORMATION  for  the  dates  and  times  of 
the  hearings. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  the  addresses  of  the 
hearings: 

FOR  FURTHER  INFORMATION  CONTACr 
Richard  Stone  (301)  427-2347,  Kathi 
Rodrigues  (301)  427-2337.  or  Rod  Dalton 
(813)  893-3181. 

SUPPLEMENTARY  INFORMATION:  Public 
hearings  will  be  held  to  receive 
comments  from  the  public  on  a  proposed 
rule  to  continue  the  provisions  of  the 
emergency  rule  and  make  several 
additions  to  the  regulations  governing 
the  swordfish  fishery.  The  proposed 
rule:  (1)  Redefines  the  swordfish 
management  unit  to  include  the  entire 
North  Atlantic  Ocean  north  of  5  degrees 
N  latitude:  (2)  establishes  a  minimum 
size  limit  of  31  inches  (78.7  cm)  carcass 
length  or  41  pounds  (18.6  kilograms) 
dressed  weight  for  swordfish  with  a  15 
percent  allowance  for  undersized 
swordfish  based  on  the  number  of 
swordfish  janded  per  trip;  (3)  establishes 
an  annual  quota  for  the  directed 
swordfish  fishery  of  6.0  million  pounds 
(2.72  million  kilograms  (kg)),  dressed 
weight,  divided  equally  between  the 
periods  January  1  through  June  30.  and 
July  1  through  December  31;  (4)  further 
subdivides  each  of  the  3.0-million  pound 
(1.36  million  kg)  semi-annual  quotas  into 
a  drift  gillnet  quota  of  40.785  pounds 


(18,500  kg)  and  a  quota  for  other 
allowable  commercial  gear  (i.e..  longline 
and  harpoon)  of  2,959,215  pounds 
(1,342.276  kg);  (5)  limits  the  possession  of 
swordfish  after  a  commercial  gear-type 
closure  to  a  bycatch  of  two  swordfish 
except  for  vessels  using  or  possessing 
harpoon  gear  for  which  no  bycatch  is 
allowed;  (6)  prohibits  the  sale  of 
swordfish  caught  in  the  recreational 
fishery  and  restricts  gear  in  the 
recreational  fishery  to  rod  and  reel.  In 
addition  to  continuing  the  above 
measures,  with  some  modification,  the 
proposed  rule  will  revise  or  add  sections 
to  the  regulations  concerning  quota 
adjustments,  observer  requirements, 
permitting,  and  directed  fishing  and 
bycatch  quotas. 

Copies  of  the  proposed  rule  may  be 
obtained  by  writing  to  the  address 
above  or  calling  the  information  contact 
above. 

The  public  hearings  are  scheduled  as 
follows: 

1.  October  22. 1991,  7  p.m.— Airport 
Hilton,  Barataria  Room,  901  Airline 
Highway.  Kenner.  Louisiana; 

2.  October  22. 1991,  7  p.m.— Fire  House 
Meeting  Hall,  Central  Avenue  and 
10th  Street,  Bamegat  Light,  New 
Jersey; 

3.  October  22, 1991,  7  p.m.— National 
Marine  Fisheries  Service.  1  Blackburn 
Dr..  Gloucester,  Massachusetts; 

4.  October  23, 1991,  7  p.m.— City  Hall. 
300  Municipal  Drive.  Madeira  Beach. 
Florida; 

5.  October  23. 1991,  7  p.m.— The  Dutch 
Inn,  Great  Island  Road,  Galilee.  Rhode 
Island; 

6.  October  23, 1991.  7  p.m.— Holiday  Inn 
Surfside  South.  2600  N.  AlA  Ft.  Pierce. 
Florida; 

7.  October  24, 1991.  7  p.m.— University 
of  Texas  Marine  Science  Institute. 
Port  Arkansas,  Texas; 

8.  October  24. 1991.  7:30  p.m.— Holiday 
Inn.  Airport,  3845  Veterans  Highway, 
Ronkonkoma,  New  York; 

9.  October  24, 1991.  7  p.m.— Wildlife  and 
Fisheries  Auditorium.  217  Fort 
Johnson  Road,  Charleston.  South 
Carolina. 

Dated:  October  8, 1991. 
David  S.  Crestin, 

A  cling  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|KR  Doc.  91-24607  Filed  10-10-91:  8:45  am] 

BILLING  CODE  3S10-23-W 


50  CFR  Part  641 

I  Docket  No.  91 1050-12501 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Proposed  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  issues  a  preliminary  notice 
of  change  for  1991  in  the  commercial 
quota  for  shallow-water  grouper  in  the 
Gulf  of  Mexico  reef  fish  fishery  in 
accordance  with  the  framework 
procedure  of  the  Fishery  Management 
Plan  for  the  Reef  Fish  Resources  of  the 
Gulf  of  Mexico  (FMP).  as  amended.  This 
notice  proposes  an  increase  in  the 
annual  commercial  quota  for  shallow- 
water  groupers  for  1991  from  9.2  to  9.9 
million  pounds  (4.2  to  4.5  million 
kilograms).  The  intended  effect  is  to 
compensate  for  the  inadvertent  early 
closure  of  the  commercial  fishery  for 
shallow-water  grouper  in  1990.  which 
precluded  that  fishery  from  harvesting 
approximately  .7  milUon  pounds  (.3 
million  kilograms)  of  the  1990  quota. 
DATES:  Written  comments  must  be 
received  on  or  before  October  22, 1991. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Robert  A.  Sadler. 
NMFS,  9450  Koger  Boulevard,  St. 
Petersburg.  Florida  33702.  Copies  of 
documents  supporting  this  action  may 
be  obtained  from  the  Gulf  of  Mexico 
Fishery  Management  Council.  5401  West 
Kennedy  Boulevard,  suite  881,  Tampa, 
Florida  33609. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Sadler,  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The  reef 

fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP  prepared  and 
amended  by  the  Gulf  of  Mexico  Fishery' 
Management  Council  (Council),  and  its 
implementing  regulations  at  50  CFR  part 
641,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

In  accordance  with  procedures 
approved  in  Amendment  1  to  the  FMP.  a 
commercial  quota  for  1990  was 
established  for  shallow-water  grouper  of 
9.2  million  pounds  (4.2  million 
kilograms).  Shallow-water  grouper 
consist  of  all  groupers  other  than 
yellowedge.  misty,  Warsaw,  and  snowy 
groupers,  speckled  hind,  and  jewfish. 
Based  in  part  on  records  of  landings  in 
1990  and  in  part  on  historical  data,  the 
commercial  quota  for  shallow-water 
grouper  was  projected  to  be  reached  on 
November  7. 1990,  and,  consequently, 
the  fishery  was  closed  on  November  8. 
1990.  Data  now  available  indicate  that 
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actual  catches  of  shallow-water  grouper 
in  1990  were  approximately  8.5  million 
pounds  (3.9  million  kilograms),  i.e., 
7Q0.Q00  pounds  (318,182  kilograms)  less 
than  the  annual  quota.  The  Council 
proposes  to  provide  an  opportunity  for 
the  commercial  fishery  to  har\est  in 
1991  the  portion  not  taken  in  1990. 

The  Council  believes  that  addition  of 
the  700.000  pounds  to  the  1991  shallow- 
water  grouper  quota:  (1)  is  appropriate 
and  necessary  to  provide  commercial 
fishermen  an  opportunity  to  catch  the 
full  amount  allocated  for  1990:  and  (2) 
would  not  impede  the  rebuilding 
program  for  shallow-water  grouper.  A 
recent  stock  assessment  of  red  grouper 
was  evaluated  for  possible  further 
adjustment  of  the  grouper  quota  under 
the  framework  procedure  at  the 
September  16-19. 1991.  Council  meeting. 
After  the  evaluation,  the  Council 
reaffirmed  its  recommendation  to  add 
700.000  pounds  (318.182  kilograms)  to 
the  1991  shallow-water  grouper  quota. 
For  these  reasons,  the  Secretary 
proposes  to  increase  the  annual 
commercial  quota  for  shallow-water 
groupers  for  1991  from  9.2  to  9.9  million 
pounds  (4.2  to  4.5  million  kilograms). 

Other  Matters 

This  action  is  authorized  by  the  FMP 
and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated  October  7. 1991. 

Sjmuel  W.  McKeen, 

/.  cting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. ' 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  641  is  proposed 
to  be  amended  as  follows: 

PART  641-REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  scq. 

2.  In  §  641.25,  from  the  effective  date 
of  the  final  rule  through  December  31. 
1991.  paragraph  (c)  is  suspended  and  a 
new  paragraph  (e)  is  added  to  read  as 
follows: 

§  641.25    Commercial  quotas. 


(e)  All  other  groupers,  excluding 
jewfish,  combined — 9.9  million  pounds 
(4.5  million  kilograms). 

[KR  Doc.  91-24563  Filed  10-7-91:  5:08  pm| 

BILLING  CODE  3510-22-M 


50  CFR  Part  652 
[Docket  No.  900124-0127] 


Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  proposed  notification 
requirements. 

SUMMARY:  NMFS  issues  this  notice  to 
request  comments  on  proposed 
notification  requirements  in  the  surf 
clam  and  ocean  quahog  fishery.  Vessel 
owners  or  operators  would  be  required 
to  provide  notice  to  NMFS  before 
departure  for  fishing,  under  the  existing 
authority  of  §  652.9(a)  that  allows  NMFS 
to  specify  such  requirements  to  facilitate 
enforcement.  The  intended  effect  is  to 
establish  notification  procedures  to  aid 
enforcement  and  allow  for  adequate 
monitoring  of  the  fishery. 
DATES:  Written  comments  on  the 
proposed  requirements  must  be  received 
on  or  before  November  6, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  Richard  B.  Roe,  Regional  Director, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  Surf  Clam  Notification". 
FOR  FURTHER  INFORMATION  CONTACT. 
Myles  A.  Raizin,  Resource  Policy 
Analyst  (508-281-9104). 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic  Surf 
Clam  and  Ocean  Quahog  Fishery  (FMP) 
allow  the  Regional  Director  to  specify 
notification  requirements  that  vessel 
owners  or  operators  would  have  to 
comply  with  prior  to  departure  from  or 
return  to  port  to  fish  for  surf  clams  or 
ocean  quahogs.  Amendment  8  to  the 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fishery  (FMP)  was  published  on  June  14, 
1990  (55  FR  24184)  with  the  regulatibns 
becoming  fully  effective  on  September 
30. 1990. 

Prior  to  the  implementation  ot 
Amendment  8,  vessel  owners  operating 
in  the  Mid-Atlantic  fishery  were 
required  to  provide  written  notice  of 
their  intention  to  fish  for  surf  clams,  up 
to  15  days  prior  to  the  trip.  With 
Amendment  8,  the  management  system 
has  changed  from  one  of  strict  effort 
restrictions  to  an  individual  transferable 
quota  (ITQ)  based  system.  Individual 
allocations  are  issued  as  a  proportion  of 
a  total  annual  quota.  Vessel  operators 
fish  for  their  respective  individual 
allocations  as  long  as  there  is  remaining 
allocation  to  be  caught.  Under  such  a 
system,  the  monitoring  of  the  harvest 


becomea  critical.  This  is  accomplished 
through  the  use  of  an  enhanced 
reporting  system  and  shellfish  cage 
tagging"  requirements. 

To  aid  this  monitoring,  it  is  necessary 
to  determine  who  is  fishing  at  any  given 
time.  To  achieve  this,  the  Regional 
Director  proposes  a  telephone  call-in 
notification  system,  similar  to  the  one 
employed  prior  to  implementation  of 
Amendment  8  for  the  bad  weather 
makeup  day.  This  would  provide  the 
necessary  information  while"  still 
keeping  with  the  intent  of  Amendment  8 
of  simplifying  regulatory  requirements. 

Vessel  owners  or  operators  would  be 
required  to  provide  the  following 
information  at  least  24  hours  prior  to 
departure: 

1.  The  name  of  the  vessel; 

2.  The  NMFS  permit  number  assigned 
to  the  vessel; 

3.  The  expected  date  and  time  of 
departure  from  port; 

4.  Whether  the  trip  will  be  directed  on 
surf  clams  or  ocean  quahogs; 

5.  The  expected  date,  time  and 
location  of  landing;  and 

6.  The  name  of  the  individual 
providing  notice. 

If  because  of  bad  weather,  mechanical 
breakdown,  or  similar  circumstance,  it 
becomes  necessary  to  cancel  or 
postpone  the  trip,  the  vessel  owner  or 
operator  must  contact  the  same  office. 
In  this  situation,  the  vessel  owner  or 
operator  must  identify  who  is  calling, 
the  name  of  the  vessel,  and  indicate  that 
it  will  not  be  fishing. 

Vessel  owners  or  operators  that  have 
provided  notice  are  presumed  to  be 
working  in  the  exclusive  economic  zone 
(EEZ)  for  the  duration  of  the  trip 
indicated  and  the  landings  would  be 
counted  against  the  allocation  for  which 
they  are  fishing. 

To  provide  notice,  vessel  owners  or 
operators  are  required  to  call  the  Office 
of  Enforcement  nearest  to  offloading  at 
the  following  locations: 


Rockland,  ME— (207)  594-7742 
Otis  AFB,  MA— (508)  563-5721 
Wakefield,  RI— (401)  789-8022 
Brielie.  NJ— (201)  528-3315 
Marmora.  NJ— (609)  390-8303 
Shinnecork,  LI.  NY— (516)  728-0343 
Salisbury.  MD— (301)  749-3545 
Newport  News.  VA— (804)  441-6760 

Comments  on  the  proposed 
notification  requirements  are  invited 
and  will  be  accepted  until  November  6, 
1991. 

Other  Matters 

This  action  is  taken  under  the 
authority  of  50  CFR  part  652  and  is  in 
compliance  with  Executive  Order  12291. 


II 
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List  of  Subjects  in  50  CFR  Part  652 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Diited:Oclot)or7. 1991. 
David  S.  Crestin. 

Acting  Direc.tvr.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  91-24562  Filed  10-7-91;  5:08  am| 

BILLING  CODE  3SIO-22-M 
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Notices 


Federal  Renter 
Vol.  56.  No.  198 
Friday.  October  11,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  njlings,  delegations  of 
authority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Public  Hearings  of  the  President's 
Council  on  Rural  America 

AGENCY:  Department  of  Agriculture. 
ACTION:  Notice  of  public  hearing. 

summary:  The  Under  Secretary  for 
Small  Community  and  Rural 
Development,  Department  of 
Agriculture,  is  announcing  the  latest  in  a 
series  of  public  hearings  to  be  held  by 
the  President's  Council  on  Rural 
America.  These  hearings  are  open  to  all 
interested  parties. 
DATES:  The  hearing  will  be  Friday, 
October  25, 1991,  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  October  25  meeting 
will  be  held  at:  Radisson  Hotel,  1001 
Third  Avenue,  Huntington,  West 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Pratt,  Special  Assistant  to  the 
Council,  Office  of  Small  Community  and 
Rural  Development,  room  5405,  South 
Building.  USDA.  Washington,  DC  20250 
(202)  382-0394. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Council  on  Rural  America 
was  established  by  Executive  Order  on 
July  16, 1990.  Members  are  appointed  by 
the  President  and  include 
representatives  from  the  private  sector 
and  from  State  and  local  governments. 
The  Council  is  reviewing  and  assessing 
the  Federal  Government's  rural 
economic  development  policy  and  will 
advise  the  President  and  the  Economic 
Policy  Council  on  how  the  Federal 
Government  can  improve  its  rural 
development  policy.  The  purpose  of  the 
hearings  is  to  seek  information  from 
both  development  experts  and  the 
public-af-large  which  will  help  the 
Council  develop  rural  policy,  as  is  their 
mandate. 

The  Council  will  hear  from  invited 
experts  during  the  morning  sessions,  but 
will  open  the  microphone  in  the 
afternoons  to  all  interested  parties,  on  a 


first  come,  first  served  basis.  All 
speakers  should  be  prepared  to  leave  5 
copies  of  an  executive  summary  of  their 
presentation  with  the  Council.  Written 
materials  may  be  submitted  in  person  or 
by  mail  to  the  attention  of  Jennifer  Pratt. 

The  Council  is  seeking  input  on  the 
following  issues: 

•  What  is  government  doing  right  to 
assist  you?  What  are  they  doing  wrong? 
What  are  the  barriers  you  have 
encountered  in  trying  to  undertake 
economic  development. 

•  What  roles  should  each  level  of 
government  play  in  development? 

•  What  are  you  doing  to  collaborate 
with  other  sectors  and  levels  of 
government? 

•  Is  the  Federal  funding  delivery 
system  working  for  your  community? 

•  What  is  needed  in  your  community 
to  ensure  a  good  quality  of  life  (i.e., 
health,  recreation,  environment)? 

•  What  is  needed  in  your  community 
to  ensure  that  everyone  has  sufficient 
income  to  lead  a  comfortable  life? 

•  What  is  needed  so  that  people  in 
your  community  will  learn  what  they 
need  to  through  the  educational  system? 

•  What  is  unique  to  your  area?  What 
needs  to  be  done  to  solve  *  *  • 

(a)  Isolation? 

(b)  Quality  of  life  problems? 

(c)  Economic  plight? 

(d)  Low  income  and  minority 
probems? 

Dated:  October  7, 1991. 
Roland  R.  Vautour, 

Under  Secretary,  for  Small  Community  and 
Rural  Development 
[FR  Doc.  91-24605  Filed  10-10-91;  8:45  am] 

WLUNa  COOC  3410-07-11 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  91-145] 

General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan; 
Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  We  are  giving  notice  of  a 
meeting  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan. 

PLACE,  DATES,  AND  TIMES  OF  MEETING: 

The  meeting  will  be  held  in  the  Bllicott 


Room  of  the  Columbia  Inn,  Wincopin 
Circle,  Columbia,  Maryland,  on 
November  19, 1991,  from  8  a.m.  to  5  p.m. 
The  meeting  will  reconvene  the 
following  day,  November  20,  from  8  a.m. 
to  noon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Andrew  Rhorer,  Acting  Senior 
Coordinator,  National  Poultry 
Improvement  Plan,  VS,  APHIS,  USDA, 
room  770,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  (301)  436- 
7768  The  telephone  number  for  the 
Columbia  Irui  is  (301)  730-3900. 

SUPPLEMENTARY  INFORMATION:  We  are 

giving  notice  of  a  meeting  of  the  General 
Conference  Committee  (Committee)  of 
the  National  Poultry  Improvement  Plan 
(NPIP).  The  Committee,  representing 
cooperating  State  agencies  and  poultry 
industry  members,  assists  the  United 
States  Department  of  Agriculture  in 
planning,  organizing,  and  conducting  the 
NPIP  Conference.  In  addition,  the 
Committee  serves  an  essential  function 
by  acting  as  liaison  between  the  poultry 
industry  and  the  Department  in  matters 
pertaining  to  poultry  health  and  the 
poultry  improvement  regulations 
contained  in  9  CFR  parts  145  and  147. 

Tentative  topics  for  discussion  at  the 
meeting  include,  among  other  things,  the 
expectations  of  the  Committee  for  1992, 
a  Salmonella  enteriditis  update, 
mycoplasma  diagnosis,  pidlorum 
updates,  and  proposed  changes  to  the 
NPIP  provisions.  A  representative  of  the 
National  Veterinary  Services 
Laboratories  will  report  on  antigens  and 
reagents  for  mycoplasma  diagnosis.  The 
Committee  will  also  develop 
recommendations  and  prepare 
comments  on  the  results  of  the  topics 
presented  at  the  meeting. 

The  meeting  will  be  open  to  the 
public.  However,  due  to  time 
constraints,  the  public  will  not  be 
allowed  to  participate  in  the 
Committee's  discussions.  Written 
comments  concerning  meeting  topics,  or 
other  aspects  of  the  NPIP,  may  be  filed 
before  or  after  the  meeting  by  sending 
them  to  Mr.  Andrew  Rhorer  at  the 
address  listed  under  "FOR  further 
INFORMATION  CONTACT."  The  Committee 
will  also  accept  written  comments  at  the 
time  of  the  meeting.  Please  refer  to 
Docket  Number  91-145  when  submitting 
your  comments. 

Written  comments  received  by  Mr. 
Rhorer  may  be  inspected  in  Room  770  of 
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Ihe  Federal  Building  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

This  notice  is  given  in  compliance  with  the 
Federal  Advisory  Committee  Act  (Pub.  L.  No. 
92-463). 

Done  in  Washington,  DC.  this  7th  day  of 
October  1991. 

Robert  Melland, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(PR  Doc.  91-24604  Filed  10-10-91;  8:45  am) 

BILUNG  COM  3410-34-M 


Soil  Conservation  Service 

Four  Mile  Creek  Watershed,  Ohio  and 
Indiana;  Finding  of  No  Significant 
Impact 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Four  Mile  Creek  Watershed,  Preble  and 
Butler  Coimties,  Ohio,  and  Wayne  and 
Union  Counties,  Indiana. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  C.  Branco,  State  Conservationist, 
Soil  Conservation  Service,  200  North 
High  Street,  room  522,  Columbus,  Ohio 
43215,  telephone  614-469-6962. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Joseph  C.  Branco,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
prevention,  water  quality,  and 
watershed  protection.  The  planned 
works  of  improvement  include  17 
floodwater  retarding  structures,  9,700 
acres  of  conservation  tillage,  311  acres 
of  grassed  waterways  or  outlets,  78 
grade  stabilization  structures,  50  acres 
of  cropland  conversion  to  grass  or  trees, 
and  accelerated  technical  assistance. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 


federal,  slate,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Robert  L  Burris. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  October  4, 1991. 
Joseph  C.  Branco, 
State  Conservationist. 
[FR  Doc.  91-24513  Filed  10-10-91;  B:45  am) 

BILUNQ  CODE  S410-1»-M 

Wild  Horse  Creek  Watershed,  OK; 
Finding  of  No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Wild  Horse  Creek  Watershed,  Payne 
County,  Oklahoma. 

FOR  FURTHER  INFORMATION  CONTACT: 
C.  Budd  Fountain,  Slate  Conservationist, 
Soil  Conservation  Service,  USDA, 
Agricultural  Center  Building,  Farm  Road 
and  Brumley  Street,  Stillwater, 
Oklahoma  74074,  telephone  (405)  624- 
4360. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  thai 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  C.  Budd  Fountain,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
prevention.  The  planned  works  of 
improvement  include  1.7  miles  of 
charmel  improvement  and  modification. 


and  2  acres  of  wildlife  mitigation 
measures. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FO.NSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
C.  Budd  Fountain. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  the 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  October  3, 1991. 
Donald  R.  Vandersypen, 
Assistant  State  Conservationist  (WR). 
[FR  Doc.  91-24519  Filed  10-10-91:  8:45  am) 

BILUNQ  CODE  M10-1«-M 


Availability  of  the  Third  Edition  of  the 
Hydhc  Soils  of  the  United  States 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  change. 

SUMMARY:  Pursuant  to  7  CFR 
12.31(a)(3)(i),  the  Soil  Conservation 
Service,  United  Stales  Department  of 
Agriculture  gives  notice  of  a  change  in 
the  Hydric  Soils  of  the  United  States 
and  notice  of  availability  of  the  third 
edition  of  the  Hydric  Soils  of  the  United 
States,  Miscellaneous  Publication  1491. 
U.S.  Department  of  Agriculture,  Soil 
Conservation  Service,  June  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maurice  J.  Mausbach,  National  Leader, 
Technical  Soil  Services,  Soil  Sur\ey 
Division,  Soil  Conservation  Service,  P.O. 
Box  2890,  Washington.  DC  20013-2890, 
Telephone  (202)  382-1812. 

SUPPLEMENTARY  INFORMATION:  The 

second  edition  of  the  Hydric  Soils  of  the 
United  States  was  published  December 
1987,  and  a  notice  of  change  filed  in  the 
Federal  Register,  vol.  53,  no.  34,  page 
5206.  The  third  edition  reflects  soils 
added  and  deleted  since  the  1987 
publication. 

The  National  Technical  Committee  for 
Hydric  Soils  has  made  minor  changes  in 
the  hydric  soil  defmition  and  criteria 
since  the  1987  edition.  The  revisions 
include; 
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— Depth  to  saturation  for  soils  with  sand 
textures  in  the  upper  20  inches.  The 
change  affects  sandy  coastal  plain 
soils  in  southeastern  United  States. 

— An  increase  in  length  of  saturation 
from  more  than  1  week  to  more  than  2 
weeks. 

— A  sentence  lo  clarify  the  dermilion. 

The  national  list  of  hydric  soils  also 
changes  as  additional  soil  series  are 
recognized  and  defined  or  as  properties 
of  existing  soil  series  are  updated  based 
on  additional  data.  The  Hst  of  hydric 
soils  is  computer  generated  using  the 
hydric  soil  criteria  and  properties  of 
each  soil  series  in  the  United  States. 
Data  for  all  the  soil  series  is  in  the  Soil 
Interpretations  Record  and  may  be 
reviewed  by  contacting  the  Soil 
Conservation  Service  in' the  appropriate 
state.  The  address  for  the  appropriate 
state  conservationist  is  provided  in  this 
edition  of  Hydric  Soils  in  the  United 
States. 

Copies  of  the  changes  to  the  second 
edition  of  the  Hydric  Soils  of  the  United 
States  are  available  from  Maurice  J. 
Mausbach  at  the  above  listed  address. 

Dated:  October  1, 1991. 
Richard  W.  Arnold. 

Director,  Soil  Survey  Division. 

|FR  Doc.  91-24638  Filed  10-10-91:  8:45  am] 

BILLmaCOOC  S41»>1«-W 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Laser  and  Opto-Eiectronic 
Subcommittee  of  the  Electronic 
Instrumentation  Tectmlcal  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Laser  and  Opfo- 
Electronic  Subcommittee  of  the 
Electronic  Instrumentation  Technical 
Advisory  Committee  will  be  held 
November  4. 1991, 1  p.m..  in  room  "K", 
San  Jose  Convention  Center,  150  West 
San  Carlos  Street.  San  Jose,  California. 
The  Subcommittee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
lasers  and  related  equipment  and 
technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Comments  by  Department  of 
Defense  representative  on  the  topic  of 
export  controls  and  national  security. 

4.  Comments  by  Department  of 
Commerce  representative  on  the  topic  of 
export  controls  and  international 
competitiveness. 


5.  Discussion  of  new  Core  List 
controls  on  lasers  and  optics. 

The  meeting  will  be  open  to  the  public 
and  a  Hmited  number  of  seats  will  be 
available.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Cominittee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter.  TAC  Staff/BXA/ 
Room  1621,  U.S.  Department  of 
Commerce.  14th  &  Pennsylvania  Ave., 
NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Lee  Ann  Carpenter  on  (202)  377-2583. 

Dated;  October  4. 1991. 
Betty  Anne  Ferrell, 

Director,  Technical  Advisory  Unit,  Office  of 
Technology  Sr  Policy  Analysis. 
(FR  Doc.  91-24645  Filed  10-10-91:  8:45  am) 

BILUNQ  COOE  3StO-OT-M 


Foreign-Trade  Zones  Board 
lOocfcet  57-91] 

Proposed  Foreign-Trade  Zone,  Kent, 
Ottawa  and  Musitegon  Counties, 
Micfiigan;  Application  and  Put>tic 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Kent.  Ottawa.  Muskegon 
Foreign  Trade  Zone  Authority  (KOM) 
(an  intergovernmental  public 
corporation  associated  with  the 
Counties  of  Kent.  Ottawa  and 
Muskegon,  Michigan),  requesting 
authority  to  establish  a  general-purpose 
foreign-trade  zone  at  sites  in  the 
Counties  of  Kent,  Ottawa  and 
Muskegon,  Michigan,  adjacent  to  the 
Grand  Rapids  Customs  port  of  entry. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  September  27, 1991.  The  applicant  is 
authorized  to  make  the  proposal  under 
Act  154  of  the  Public  Acts  of  Michigan  of 
1963. 

The  proposed  general-purpose  zone 
would  consist  of  seven  sites  (277  acres): 
Site  1  (29  acres) — Warehouse  Systems 
Co..  44th  Street  and  Clay  Avenue.  City 
of  Wyoming,  Kent  County,  6  miles  west 
of  the  Kent  County  International 
Airport:  Site  2  (37  acres) — Great  Lakes 
Dock  and  Materials  Coip.,  1920 


Lakeshore  Drive,  City  of  Muskegon, 
Muskegon  County;  Site  3  (22  acres) — 
TLC  Warehousing  Services,  Inc.,  8250 
Logistic  Diive,  Zeeland  Township, 
Ottawa  County;  Site  4  (64  acres)-— 
Greenbrooke  Associates  Ltd.,  5353  52nd 
Street,  Cascade  Township,  Kent  County, 
adjacent  to  Kent  County  International 
Airport;  Site  5  (40  acres) — West 
Michigan  Dock  &  Market  Corp.,  500  Mart 
Street.  City  of  Muskegon.  Muskegon 
County;  Site  6  (5  acres)— TLC 
Warehousing  Services.  Inc..  449  Howard 
Avenue.  Holland  Township.  Ottawa 
County;  and  Site  7  (80  acres) — Kent 
County  Aeronautics  Board.  48th  & 
Thornapple  River  Drive.  Cascade 
Township,  Kent  County.  TLC 
Warehousing  Services,  Inc.  will  serve  as 
operator  of  Sites  1,  3  and  6.  An 
application  for  Site  3  is  already  pending! 
with  the  Board.  (Applicant:  City  of 
Battle  Creek,  grantee  of  FTZ  43  (Doc.  ?<»- 
91,  56  F.R.  25662,  6/5/91}— the  site  is 
included  in  this  application  because 
KOM  plans  to  assume  the  role  of 
grantee  by  agreement  with  Battle 
Creek.)  KOM  is  in  the  process  of 
selecting  operators  for  the  remaining 
sites. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Grand 
Rapids  port  of  entry  area.  Several  firms 
have  expressed  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
of  products  such  as  office  furniture,  auto 
components,  electronic  equipment  and 
machinery,  frozen  and  pre-packaged 
food  products,  and  printing  and 
publishing  equipment.  No  specific 
manufacturing  approval  is  being  sought 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  John  ].  Da  Ponte, 
jr.  (Chairman).  Foreign-Trade  Zones 
Staff,  U.S.  Department  of  Commerce. 
Washington.  DC  20230;  William  L 
Morandini.  District  Director.  U.S. 
Customs  Service,  North  Central  Region, 
Patrick  V.  McNamara  Building,  477 
Michigan  Avenue,  Detroit.  Michigan 
48266;  and  Colonel  Richard  Kanda. 
District  Engineer.  U.S.  Army  Engineer 
District,  Detroit,  P.O.  Box  1027,  Detroit. 
Michigan  48231-1027. 

As  part  of  its  investigation,  the 
examiners  committee  will  hold  a  public 
hearing  at  9:00  a.m.  on  November  6, 1991 
in  room  A,  Kleiner  Commons,  Grand 
Valley  State  University,  Allendale. 
Michigan  49401. 

Interested  parties  are  invited  to 
present  their  views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
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the  Board's  Executive  Secretary  in 
writing  at  the  address  below  or  by 
phone  (202/377-2862)  by  October  30, 
1991.  Instead  of  an  oral  presentation, 
written  statements  may  be  submitted  in 
accordance  with  the  Boards  regulations 
to  the  examiners  committee,  care  of  the 
Executive  Secretary,  at  any  time  from 
the  date  of  this  notice  through  December 
6, 1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 

Office,  300  Monroe  NVV.,  Grand 

Rapids,  Michigan  49503. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716,- 

14th  &  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

Dated:  October  4. 1991. 
|ohn  |.  Da  Ponte,  )r.. 
Executive  Secretary. 
|FR  Doc.  91-24650  Filed  10-10-91;  8:45  amj 

BILLINQ  CODE  3S10-DS-M 


[Docket  58-91] 

Foreign-Trade  Zone  84~Harri8 
County,  Texas;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  {the 
Board)  by  the  Port  of  Houston  Authority 
(PIIA),  grantee  of  FTZ  84,  requesting 
authority  to  expand  its  zone  in  the 
Harris  County,  Texas,  area.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  October  4, 1991. 

FTZ  84  was  approved  on  July  15, 1983 
(Board  Order  214,  48  FR  34792,  8/1/93). 
After  earlier  expansions,  the  zone  plan 
was  revised  on  January  12, 1989  (Board 
Order  424,  54  FR  3516, 1/24/89).  The 
zone  currently  consists  of  3  sites  at  PHA 
industrial  parks  (535  acres),  and  10  sites 
(559  acres)  for  public  warehousing/ 
storage  activity. 

The  grantee  is  now  requesting 
authority  to  expand  four  of  its  existing 
zone  sites  as  follows:  Site  A-1  (currently 
409  acres) — add  a  parcel  (12  acres)  on 
the  west  bank  of  the  Houston  Ship 
Channel,  adjacent  to  Wharves  8  and  9, 
and  a  parcel  (14  acres)  located  at  9800 
Clinton  Drive  on  the  eastern  end  of  the 
Port  Authority  Industrial  Park;  Site  A-3 
(currently  29  acres) — restore  zone  site  to 
original  boundaries  by  adding  the  30- 
acre  parcel  that  was  deleted  in  a 
boundary  modification  (A-40-90);  Site 
i4-jr  (currently  30  acres) — add  28  acres 


at  816  West  Baibours  Cut  Boulevard  and 
remove  time  limit  (12/8/93);  and  Site  B- 
9  (currently  43  acres)— add  a  parcel  (113 
acres)  at  16338  Air  Center  Boulevard, 
within  the  Central  Green  Business  Park. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
apphcation  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Paul  Rimmer, 
Ofrice  of  Inspection  and  Control,  U.S. 
Customs  Service,  Southwest  Region, 
Suite  500,  5850  San  Felipe  Street, 
Houston,  TX  77057-3012;  and  Colonel 
Brink  P.  Miller,  District  Engineer,  U.S. 
Army  Engineer  District  Galveston,  P.O. 
Box  1229,  Galveston,  TX  77553-1229. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  December  6, 
1991. 

A  copy  of  the  application  is  available 
for  inspection  at  each  of  the  following 
locations: 
U.S.  Department  of  Commerce,  District 

Office,  2625  Federal  Courthouse 

Building,  515  Rusk  Street,  Houston,  TX 

77002. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3718, 
.14th  &  Pennsylvania  Avenue  NW., 

Washington,  DC  20230. 

Dated:  October  7, 1991. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-24649  Filed  10-10-91;  8:45  am] 

BILLINQ  CODE  3S10-OS-II 


International  Trade  Administration 

[C-796-601] 

Carbon  Steel  Wire  Rod  From 
Zimbabwe  Intent  To  Revoke 
Countervailing  Duty  Order 

aqency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  countervailing  duty 
order  on  carbon  steel  wire  rod  from 
Zimbabwe.  Interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  not  later  than 
October  31, 1991. 
EFFECTIVE  DATE:  October  11, 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

M.irk  Speilun  or  Maria  MdcKay,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230:  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  15, 1906,  the  Department  of 
Commerce  (the  Department)  pubUshed  a 
countervailing  duty  order  on  carbon 
steel  wire  rod  from  Zimbabwe  (51  FR 
29292).  The  Department  has  not  received 
a  request  to  conduct  an  administrative 
review  of  the  countervaiHng  duty  order 
on  carbon  steel  wire  rod  from 
Zimbabwe  for  five  consecutive  annual 
anniversary  months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order  is 
no  longer  of  interest  to  interested  parties 
and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation. 
Accordingly,  as  required  by 
S  355.25(d](4)(i)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  to  Object 

Not  later  than  October  31. 1991, 
interested  parties,  as  defined  in 
S  355.2(i)  cf  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  object  to 
the  Department's  intent  to  revoke  by 
October  31, 1991,  we  shall  conclude  that 
the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19  CFR 
355.25(d). 

Dated:  October  3, 1991. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-24648  Filed  10-10-91;  8:45  am] 
eiLUNO  cooc  }sia-o»-« 


University  of  Maine,  et  ai.; 
Consolidated  Decision  on  Applicatiorts 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part  301). 
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Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.,  Washington, 
DC. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Numbers:  90-182  and  90-224R. 

Applicant:  University  of  Maine, 
Orono.  ME  04469. 

Instrument:  Mass  Spectrometers, 
Models  PRISM  Series  II  and  SIRA  Series 
il. 

Manufacturer  VG  Isotech  Ltd..  United 
Kingdom. 

Intended  Use:  See  notices  at  55  FR 
42620.  October  22. 1990  and  56  FR  4046, 
February  1, 1991. 

Reasons:  The  foreign  instruments 
provide:  (1)  A  3-element  Faraday 
collector  array,  (2)  a  H/D  analyzer  and 
(3)  an  internal  precision  of  0.006  per 
mil{c)  and  0.05  per  mil(c)  respectively 
for  3  bar  ^1  samples  of  CO?. 

Docket  Number:  90-231R. 

Applicant:  Oregon  State  University, 
Corvallis.  OR  97331-5503. 

Instrument:  Noble  Gas  Mass 
Spectrometer.  Model  215-50. 

Manufacturer:  Mass  Analyzer 
Products  Ltd..  United-Kingdom. 

Intended  Use:  See  notice  at  56  FR 
4047,  February  1, 1991. 

Reasons:  The  foreign  instrument 
provides:  (1)  A  static  mode  background 
of  2.2  X 10"  "  moles  at  m/e  =  36,  (2)  a  rate 
of  rise  of  background  of  4.5  X 10'  " 
moles/min.  (3)  quantitative 
measurement  of  ^e  and  ^e  by  dual 
collectors  and  (4)  resolution  of  ^e  from 
HD  and  H3  with  an  electrostatic 
analyzer. 

Docket  Number:  91-071. 

Applicant:  Wayne  State  University, 
Detroit,  MI  48202. 

Instrument:  Mass  Spectrometer, 
Model  S/001  SIRA.  Series  II. 

Manufacturer:  VG  Isogas,  United 
Kingdom. 

Intended  Use:  See  notice  at  56  FR 
25412.  June  4, 1991. 

Reasons:  The  foreign  instrument 
provides  an  internal  precision  of  0.05  per 
mil  for  3  bar  jil  samples  of  CO2  and  a 
universal  triple  collector  with  a  separate 
collector  for  H/D  measurement. 

Docket  Number:  91-095. 

Applicant:  Lamont-Doherty  Geological 
Observatory.  Palisades.  NY  10964. 

Instrument:  Noble  Gas  Mass 
Spectrometer. 

Manufacturer:  Mass  Analyzer 
Products.  United  Kingdom. 


Intended  Use:  See  notice  at  56  FR 
32405,  luly  16. 1991. 

Reasons:  The  foreign  instrument 
provides:  (1)  A  background  at  'He  from 
*He  or  from  scattered  species  or  from 
lower  energy  ions  of  less  than  0.5  ions/ 
second,  (2)  precision  for  'He/*He  of 
0.2%  and  (3)  dual  collectors  and  an 
electrostatic  analyzer. 

The  capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-24646  Filed  10-10-91;  8:45  am] 

BILLING  CODE  3S10-05-M 


University  of  Massachusetts;  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  Article 

This  is  a  decision  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Decision:  Denied.  The  applicant  has 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
intended  purposes  is  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Number:  91-035. 

Applicant:  University  of 
Massachusetts,  Electrical  and  Computer 
Engineering  Department,  Amherst,  MA 
01003. 

Instrument:  X-Ray  Diffractometer 
System. 

Manufacturer:  Bede  Scientific 
Instruments  Ltd.,  United  Kingdom, 

Date  of  Denial  Without  Prejudice  to 
Resubmission:  July  10, 1991. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-24647  Filed  10-10-91;  8:45  am) 

BILUNG  CODE  3S10-OS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Poland 

October  7. 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  October  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding, 
(MOU)  dated  September  26, 1991 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Poland, 
agreement  was  reached,  among  other 
things,  to  increase  the  1991  specific  limit 
for  man-made  fiber  textile  products  in 
Category  611.  As  a  result,  the  limit  for 
Category  611.  which  is  currently  filled, 
will  re-open.  A  formal  exchange  cf 
diplomatic  notes  will  follow. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  Also 
see  55  FR  50756,  published  on  December 
10, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
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implementation  of  certain  of  its 

provisions. 

Auggie  D.  Tantilio. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  7, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  4, 1990,  by  the  Chairman. 
Com.Tiittee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Poland  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1991  and 
extends  through  December  31, 1991. 

Effective  on  October  16, 1991,  you  are 
directed  to  amend  the  December  4, 1990 
directive  to  increase  the  current  limit  for 
Category  611  to  3,775.000  square  meters  •,  as 
provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
September  26. 1991  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Poland. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantilio, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  91-24651  Filed  10-10-91;  8:45  am] 

BILLING  CODE  3510-On-f 


Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Taiwan 

October  7. 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 


EFFECTIVE  DATE:  October  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kim-Bang  Nguyen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8791.  For  information  on 


embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  increased, 
variously,  for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  Stales  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  Also 
see  55  FR  50862.  published  on  December 
11. 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantilio, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  7. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  5, 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  period 
beginning  on  January  1, 1991  and  extending 
through  December  31, 1991. 

Effective  on  October  15, 1991,  you  are 
directed  to  amend  further  the  directive  dated 
December  5, 1990  to  increase  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement, 
effected  by  exchange  of  notes  dated  August 
21, 1990  and  September  28, 1990: 


'  The  limit  haa  not  been  adjusted  to  account  for 
any  Import*  exported  after  December  31, 1990. 


Category 

Adjusted  twelve-fnonth  limit ' 

Sublevels  in 

Group  1 
200 

614,651  kilograms 
19,200,196  square  metefs. 
2,719,492  square  meters. 
17,163,763  square  meters. 

16,263.917  square  meters. 
5,379,500  kilograms. 

218 ™ 

611 

613/614/615/ 

617. 
625/626/627/ 

628/629. 
Sublevels  in 

Group  II 
239 

Categofy 

Adjusted  twetve-montfi  limit « 

333/334/335 

338/339 

263.220  dozen  o(  wtuch  rwt 
rtwre  than  142,578  doieo 
shall  be  in  Category  335. 

618  616  dozen 

340 

1  282  626  dozen 

359-C/659-C' 

631 

1,563,046  kilograms. 

4,534,363  dozen  pars. 

1,610.498  dozen  o(  which  not 
more  then  968.910  dozen 
shall  be  k\  Categones  633/634 
•nd  not  more  than  818.292 
dozen  shall  be  m  Category 
635. 

363  379  dozen 

633/634/635 

636 

642 

761  407  dozan 

647/648 

5,830  329  dozen 

651 • 

455  508  dozen 

'  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  attar  December  31,  1990. 

•Category  359-C:  onty  HTS  numbe's 
6103.42.2025,  6103  493034,  6104  62  1020 

6104.69.3010.  6114.20.0048.  6114.20  0052 

6203.42.2010,  6203  42  2090,  6204  62  2010 

6211.320010,  6211.32.0025  and  6211.42.0010;  Cat- 
egory   659-C:    only    HTS    numbers    6103.23  0055. 


6103  43  2020. 

6104  63.1020, 
6114.30  3044, 
6203.43.2090, 
6204.63.1510, 


6103492r,o0, 
6104.69.1000, 
6114  30.3054, 
6203.49.1010, 
6204.69.1010. 


6103.493C38, 
6104  693014. 
6203432010, 
6203.491090. 
6210.10.4015, 


6211.33.0010,  6211.330017  and  6211.43.0010. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  hat  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggie  D.  Tantilio, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  91-24538  Filed  10-10-91: 8:45  am] 

WLUNO  CODE  3510-Oft-F 


COMMITTEE  FOR  PURCHASE  FROM 
BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Addition 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped, 

ACTION:  Addition  to  procurement  list. 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  with  severe 
disabilities. 

EFFECTIVE  DATE:  November  12. 1991. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
August  9. 1991.  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  notice 
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(56  PR  37900)  of  a  proposed  addition  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
provide  the  service  at  a  fair  market  price 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  action  w  ill  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial,  U.S.  Army  Corps  of 
Engineers,  Raystown  Lake,  Raystown, 
Pennsylvania. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  91-24608  Filed  10-10-91;  8:45  am] 

BILLING  CODE  6820-33-M 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicappe.d. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  12, 1991. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 


It  is  proposed  to  add  the  following 
commodities  and  service  to  the 
Procurement  List: 

Commodities 

Tray,  Plastic  MM— P.S.  Item  3925 
■  Harness,  Night  Vision  5855-01-334- 
6594 

Service 

Janitorial/Custodian — Naval  Supply 
Center  for  the  following  locations  in 
Alameda,  California — Buildings  4  &  5 
(Floor  1) 

Defense  Subsistence  Region  Pacific — 
Warehouse  1.  Building  6  (Floors  6  &  7), 
Building  7 

Naval  Regional  Contracting  Center — 
Building  6  (Floor  2) 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  91-24609  Filed  10-10-91;  8:45  am] 

BILLING  CODE  U20-33-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Medical  and  Dental  Reimbursement 
Rates  for  Fiscal  Year  1992 

Notice  is  hereby  given  that  the  Deputy 
Comptroller  of  the  Department  of 
Defense  (Management  Systems),  in  a 
September  30, 1991,  memorandum, 
established  the  following  reimbursement 
rates  for  inpatient  and  outpatient 
medical  and  dental  care  provided  during 
fiscal  year  1992: 

The  following  reimbursement  rates 
shall  be  charged  for  inpatient  and 
outpatient  medical  and  dental  care  for 
FY  1992. 


Per  Inpatient  Day: 

Burn  Unit 

General 

Military  Dependents 

Per  Outpatient  Visit 

Per  FAA  Air  Traffic  Controller  Examination.. 


International 

military 
education  and 

training 


$1,396 
277 


27 
N/A 


Other  Federal  | 

agency  I 

sponsored  \ 

patients 


$2,215 
657 

8.95 
2  72 

93 


Other 


$2,346 
'701 


77 

N/A 


'  The  followir>g  daily  rates  (subdivisions  of  charges)  wilt  tje  used  to  bill  third  party  payers  pursuant  to  the  provisions  of  10  U.S.C.  1095:  Hospital— $428. 
Physician— $35:  Ancillary— $238;  For  a  total  of— $701. 

'  DoD  civilian  employees  located  \n  overseas  areas  shall  be  rendered  a  bill  when  services  are  performed.  Payment  is  due  60  days  from  the  date  ol  the  bill. 


Dated:  October  7, 1991. 
L.M..Bynum, 

A  Iternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  91-24534  Filed  10-10-91;  8:45  am] 
BILLING  COOE  3810-01-M 


Base  Closure  and  Realignment 
Commission;  Meetings 

action:  Public  announcement  of  a 
general  business  meeting  of  the  Defense 
Base  Closure  and  Realignment 
Commission. 

SUMMARY:  An  open  public  general 
business  meeting  of  the  Defense  Base 


Closure  and  Realignment  Commission 
will  be  held  on  October  22, 1991  from  10 
a.m.  until  noon  at  the  Commonwealth 
Building,  1625  K  Street.  NW.,  suite  400, 
Washington,  DC  20006.  Discussions  will 
focus  on  review  of  actions  to  date, 
actions  pending  for  the  remainder  of 
1991,  and  direction  for  1992. 

FOR  FURTHER  INFORMATION:  Please 
contact  the  Defense  Base  Closure  and 
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Realignment  Commission,  Mr.  Gary 
Walker,  Director  of  Communications 
and  Public  Affairs,  telephone:  202-653- 
0823. 

Dated:  October  7, 1991. 
L.M.  Bynum, 

A  Iternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-24536  Filed  10-10-91;  8:45  am] 

BILUNO  CODE  M10-01-M 

Defense  Science  Board  Task  Force  on 
Lessons  Learned  During  Operation 
Desert  Stiield/Desert  Storm 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Lessons  Learned  During 
Operation  Desert  Shield/Desert  Storm 
will  meet  in  closed  session  on 
November  19-20  and  December  12-13, 
1991  at  the  BDM  Corporation,  McLean, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  the  lessons  learned 
during  Operation  Desert  Shield/Desert 
Storm  that  may  have  potential  impacts 
on  future  weapons  acquisition  decisions 
and  approaches,  technology 
developments,  operational  concepts, 
and  U.S.  qualitative  combat  advantages. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  October  7, 1991. 
Linda  M.  Bynum. 

A  Iternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  91-24537  Filed  10-10-91;  8:45  am] 

BXUNG  CODE  3810-01-11 


DEPARTMENT  OF  EDUCATION 

National  Council  on  Education 
Standards  and  Testing;  Task  Force; 
Meetings 

agency:  National  Council  on  Education 
Standards  and  Testing;  Education. 
ACTION:  Notice  of  meetings. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  of  meetings  of  the 


Task  Forces  of  the  National  Council  on 
Education  Standards  and  Testing.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  these  meetings  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

MEETINGS,  DATES  AND  TIME:  The 

following  meetings  have  taken  place: 
Standards  Task  Force,  September  19, 
1991;  Implementation  Task  Force, 
October  3;  Mathematics  Task  Force. 
October  8;  English  Task  Force,  October  . 
9;  Geography  Task  Force,  October  10: 
and  Assessment  Task  Force,  October  11. 
Forthcoming  meetings  are  scheduled  as 
follows:  Science  Task  Force,  October  15; 
Standards  Task  Force,  October  20; 
History  Task  Force,  October  23; 
Implementation  Task  Force,  October  30; 
and  Assessment  Task  Force,  October  31. 
All  meetings  are  scheduled 
approximately  for  10  a.m.  to  5  p.m. 

ADDRESS:  The  Task  Force  meetings  will 
be  held  in  Washington,  DC.  For 
locations,  please  call  Elizabeth  Barnes 
at  (202)  632-1032. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Barnes,  1850  M  Street,  NW., 
suite  1050,  Washington,  DC  20036. 
Telephone:  (202)  632-1032. 

SUPPLEMENTARY  INFORMATION:  The 

National  Council  on  Education 
Standards  and  Testing  is  established 
under  section  403  of  the  Education 
Council  Act  of  1991  (20  U.S.C.  1221-1 
note).  The  Council  is  established  to 
provide  advice  on  whether  suitable 
specific  education  standards  should  and 
can  be  established  and  whether  an 
appropriate  system  of  voluntary 
national  tests  or  examinations  should 
and  can  be  established. 

The  meetings  of  the  Council  and  its 
Task  Forces  are  open  to  the  public.  The 
Task  Forces  were  established  to  focus 
discussion  in  topic  areas  and  to  gather 
information  from  consultants  by 
November  19  to  aid  the  Council  in  its 
deliberations.  The  public  is  being  given 
less  than  fifteen  days'  notice  of  these 
meetings  because  of  the  short  timeframe 
in  which  the  Task  Forces  were  created 
and  must  make  their  reports  to  the 
Council. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Council,  1850  M  Street,  NW.,  suite  1050, 
Washington,  DC  20036,  from  the  hours  of 
10  a.m.  to  4  p.m. 

Dated:  October  9. 1991. 
Diane  Ravitch, 

Assistant  Secretary.  Educational  Research 

and  Improvement. 

[FR  Doc.  91-24791  Filed  10-10-91;  8:45  am] 

BILUNG  CODE  4000-41-M 


DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  Nuclear 
Facility  Safety;  Notice  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting: 

NAME:  Advisory  Committee  on  Nuclear 
Facility  Safety  (AGNFS). 

DATE  &  TIME:  Friday,  November  1. 1991. 
10  a.m.  to  3  p.m. 

PLACE:  Peachtree  Summit  Building,  401 
W.  Peachtree  Street,  28th  Floor,  suite 
2810,  Atlanta,  Georgia  30365-2500 

CONTACT:  Wallace  R.  Kornack, 
Executive  Director,  ACNFS,  AC-21, 1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585.  202/586-1770 

PURPOSE  OF  THE  COMMITTEE:  The 

Committee  was  established  to  provide 
the  Secretary  of  Energy  with  advice  and 
recommendations  concerning  the  safety 
of  the  Department's  production  and 
utilization  facilities,  as  defined  in 
section  11  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2014). 

Tenatative  Agenda 

Friday,  November  1,  1991 

10:00  a.m. — Chairman  John  F.  Ahearne 

Opens  Meeting  Review  and  Approval 

of  Committee's  Final  Report 
Noon — Lunch 
1:00  p.m. — Resume  Meeting — Continue 

Review  of  Final  Report  Public 

Comment  Session . 
3:00  p.m. — Meeting  Ends 

PUBUC  PARTICIPATION:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Wallace  Kornack  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

TRANSCRIPTS:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building,  1000 
Independence  Ave.,  SW.,  Washington. 
DC  20585  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 
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Issued  at  Washington.  DC  on  October  7, 
1991. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 
|FR  Doc.  91-24621  Filed  10-10-91;  8:45  am) 

BILUNG  CODE  64SO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER91-675-000,  et  al.] 

Arkansas  Power  &  Light  Co^  et  al., 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

October  4. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkansas  Power  &  Light  Co. 

[Docket  No.  ER91-675-0001 

Take  notice  that  on  September  27, 
1991,  Arkansas  Power  i  Light  Company 
(AP&L)  submitted  for  filing  the 
Seventeenth  Amendment  to  the  Power 
Coordination,  Interchange  and 
Transmission  Service  Agreement 
between  AP&L  and  Arkansas  Electric 
Cooperative  Corporation  (AEC).  The 
Amendment  provides  for  the  addition  of 
one  point  of  delivery  and  the  transfer  of 
capacity  at  one  point  of  delivery. 

AP&L  requests  that  the  Commission 
waive  any  requirements  with  which 
AP&L  has  not  already  complied. 

Comment  date:  October  18. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Z-  Vermont  Electric  Power  Co.,  Inc. 

[Docket  No.  ER91-678-000) 

Take  notice  that  Vermont  Electric 
Power  Company,  Inc.  (VELCO)  on 
September  27, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Tariff  No. 
236.  entiUed,  Substation  Participation 
Agreement. 

The  nature  of  the  change  is  as  follows: 
Under  the  existing  rate  schedule,  a 
carrying  charge  is  assessed  with  respect 
to  certain  transmission  facilities  used  in 
common  with  VELCO.  The  carrying 
charge  is  determined  by  applying  a 
multiplier,  calculated  by  formula  on  an 
annual  basis,  to  the  pro  rata  amounts  of 
investment  in  those  facilities.  The  only 
change  to  be  effected  by  the  rate 
schedule  change  is  to  eliminate  the 
requirement  of  an  annual  recalculation 
of  the  multiplier  and,  instead,  set  it  at  a 
fixed  rate  of  twenty  percent. 

VELCO  states  that  the  reasons  for  the 
change  are  as  follows:  Under  the 
existing  rate  schedule,  the  carrying 
charge  multiplier  must  be  calculated  on 
an  annual  basis.  This  requires  annual 


filings  with  this  Commission,  and  for 
any  year  in  which  the  multiplier  is 
higher  than  that  for  the  previous  year,  a 
substantial  filing  fee  must  be  paid.  The 
multiplier  in  recent  years  has  varied 
within  a  very  narrow  range,  from  a  high 
of  20.43  percent  to  a  low  of  19.60 
percent,  with  an  average  of  19.95 
percent.  Thp  effort  required  in  making 
annual  filings,  and  the  substantial  fding 
fees  required  in  years  when  the 
multiplier  rises,  are  not  justified  in  view 
of  the  insignificant  changes  in  revenues 
that  occur  as  a  result  of  changes  in  the 
multiplier.  The  purpose  of  the  rate 
schedule  change,  therefore,  is  to  set  the 
multiplier  at  a  fixed  rate  of  twenty 
percent  and  thereby  eliminate  the 
routine,  but  time  consuming  and 
expensive  filings  with  the  Commission. 

Copies  of  the  filing  were  served  upon 
the  following:  Central  Vermont  Public 
Service  Corporation,  Citizens  Utilities 
Company,  Green  Mountain  Power 
Corporation.  Washington  Electric 
Cooperative,  Inc.,  Vermont  Department 
of  Public  Service,  and  the  Vermont 
Public  Service  Board. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Illinois  Public  Service  Co. 

[Docket  No.  ER91-547-000| 

Take  notice  that  on  September  9, 1991, 
Central  Illinois  Public  Service  Company 
(CIPS)  tendered  for  filing  an  amendment 
to  its  filing  of  July  19, 1991. 

Comment  date:  October  15, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

4.  The  United  Illuminating  Co. 

[Docket  No.  ER92-7-O00] 

Take  notice  that  on  October  1, 1991, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  rate  schedules  for 
coordination  transactions  involving  the 
exchange  with  or  sale  of  capacity  and 
energy  to  Montaup  Electric  Company 
(Montaup).  The  sales  are  pursuant  to  a 
System  Power  Sales  Agreement 
(Agreement)  dated  May  1, 1990  and  UI 
proposes  that  service  under  the 
Agreement  commence  on  May  1, 1990. 

Copies  of  the  filing  were  served  upon 
Montaup  and  on  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Iowa  Power  Inc. 

[Docket  No.  ER92-9-000| 

Take  notice  that  on  October  1, 1991, 
Iowa  Power  Inc.  ("Iowa  Power") 
tendered  for  filing  a  Notice  of 
Cancellation  of  a  Transmission  Service 


Agreement  between  Iowa  Power  and  the 
City  of  Pelia  ("City")  dated  June  1, 1982. 

Iowa  Power  states  that  the  Agreement 
expired  on  August  16, 1990,  that  the 
Notice  of  Cancellation  was  mailed  to  the 
City,  the  only  purchaser  under  the 
Agreement;  and  that  the  filing  was 
mailed  to  the  Iowa  State  Utilities  Board. 

Iowa  Power  requests  an  effective  date 
of  August  16, 1990,  and  therefore 
requests  a  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  The  United  Illuminating  Co. 

(Docket  No.  ER92-2-0001 

Take  notice  that  on  October  1, 1991, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  rate  schedules  for 
coordination  transactions  involving  the 
exchange  with  or  sale  of  capacity  and 
energy  to  Connecticut  Municipal  Electric 
Energy  Cooperative  (CMEEC).  The  sales 
are  pursuant  to  a  System  Power  Sales 
Agreement  (Agreement)  dated  January 
1. 1988,  and  UI  proposes  that  service 
under  the  Agreement  commence  on  that 
same  date. 

Copies  of  the  filing  were  served  upon 
CMEEC  and-on  the  Connecticut 
Department  of  Public  Utility  Control. 

Comment  date:  October  18. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Iowa  Power  Inc. 

[Docket  No.  ER92-6-000J 

Take  notice  that  on  October  1. 1991, 
Iowa  Power  Inc.  ("Iowa  Power") 
tendered  for  filing  an  Interchange 
Agreement  between  Iowa  Power  and  the 
City  of  Pelia.  Iowa  ("City")  dated 
August  26. 1980. 

Iowa  Power  states  that  the 
Interchange  Agreement  is  a  negotiated 
agreement  specifying  the  respective 
rights  and  obligations  of  the  parties;  that 
it  supersedes  the  1968  Interchange 
agreement:  and  that  the  City  and  the 
State  Utilities  Board  have  been  mailed 
copies  of  the  Agreement. 

Iowa  Power  requests  an  effective  date 
of  August  26. 1980,  and  therefore 
requests  a  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  October  18. 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

8.  The  United  Illuminating  Co. 

[Docket  No.  ER92-4-000J 

Take  notice  that  an  October  1, 1991. 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  rate  schedules  for 
coordination  transactions  involving  the 
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exchange  with  or  sale  of  capacity  and 
energy  to  UNITIL  Power  Corp.  (UNITIL). 
The  sales  are  pursuant  to  a  System 
Power  Sales  Agreement  (Agreement) 
dated  July  23, 1990  and  UI  proposes  that 
service  under  the  Agreement  commence 
on  that  same  date. 

Copies  of  the  filing  were  served  upon 
UNITIL  and  on  the  New  Hampshire 
Public  Utilities  Commission. 

Comment  dale:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  United  Illuminating  Co. 

[Docket  No.  ER92-3-000) 

Take  notice  that  on  October  1, 1991, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  rate  schedules  for 
coordination  transactions  involving  the 
exchange  with  or  sale  of  capacity  and 
energy  to  Boston  Edison  Company 
(Boston  Edison).  The  sales  are  pursuant 
to  an  agreement  dated  January  20. 1988, 
and  UI  proposes  that  the  rate  schedule 
also  commence  on  January  20, 1988. 

Copies  of  the  filing  were  served  upon 
Boston  Edison  and  on  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Dayton  Power  and  Light  Co. 

[Doci<el  No.  ER92-11-000] 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  September  27. 1991.  an 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Eldorado. 
Ohio  (Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1, 1991, 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Dayton  Power  and  Light  Co. 

[Doclcet  No.  ER92-10-000J 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  October  1, 1991.  an  executed 
Letter  Agreement  extending  the  term  of 
the  existing  Purchase  and  Resale 


Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Versailles, 
Ohio  (Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1, 1991. 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  Dayton  Power  and  Light  Co. 

(Docket  No.  ER91-676-0(X)] 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  September  27, 1991,  an 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  New  Bremen, 
Ohio  (Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1, 1991. 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  18. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Boston  Edison  Co. 

[Docket  No.  ER91-149-003] 

Take  notice  that  on  August  30, 1991, 
Boston  Edison  Company  tendered  for 
filing  its  compliance  refund  report  in  the 
above-referenced  docket. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ohio  Power  Co.  and  Indiana 
Michigan  Power  Co. 

[Docket  No.  ER91-669-0001 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEPSC)  on 
September  25, 1991,  tendered  for  filing 
on  behalf  of  its  American  Electric  Power 
System  affiliates.  Ohio  Power  Company 
(OPCO)  and  Indiana  Michigan  Power 
Company  (I&M).  Modification  No.  12 
dated  September  1, 1991  to  the 


Interconnection  Agreement  dated 
December  12, 1949  among  OPCO.  I&M 
(sometimes  collectively  referred  to  as 
the  AEP  Parties),  and  The  Cincinnati 
Cas  &  Electric  Company  (CG&E).  I&M 
Rate  Schedule  FERC  No.  16.  OPCOs 
Rate  Schedule  FERC  No.  21,  and  CG&E's 
Rate  Schedule  No.  13. 

Modification  No.  12  revises  (i)  CG&E's 
and  the  AEP  Parties'  Economy  energy 
transmission  rates,  (ii)  the  AEP  Parties 
Non-Displacement  transmission  rates, 
and  (iii)  the  AEP  Parties  Limited  Term 
transmission  rates.  All  of  the  proposed 
rates  included  in  this  filing  have  been 
previously  accepted  for  filing  by  the 
Commission  and  are  currently  in  effect 
between  the  respective  parties  and  other 
neighboring  electric  utility  systems.  The 
parties  requested  an  effective  date  of 
October  1, 1991. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utilities  Commission  of  Ohio, 
Public  Service  Conmiission  of  Indiana, 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Northeast  Utilities  Service  Co. 
[Docket  No.  ER91-671-000] 

Take  notice  that  on  September  26, 
1991,  Northeast  Utilities  Service 
Company  (NUSCO),  as  agent  for  The 
Connecticut  Light  and  Power  Company 
and  Western  Massachusetts  Electric 
Company  (collectively  referred  to  as  the 
"NU  Companies"),  tendered  for  filing 
Letter  Agreements  dated  January  23, 
1990  and  September  16, 1991.  to  extend 
the  term  of  service  under  an  existing 
Transmission  Service  Agreement, 
between  the  NU  Companies  and  Long 
Island  Lighting  Company  ("LILCO"). 

NUSCO  requests  that  the  Commission 
waiver  its  standard  notice  and  filing 
requirements  to  the  extent  necessary  to 
permit  the  extension  to  become  effective 
November  1, 1990. 

NUSCO  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  to  LILCO. 

Comment  date:  October  18, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER91-fl72-000] 

Take  notice  that  on  September  26. 
1991,  Northeast  Utilities  Service 
Company  (NUSCO)  as  agent  for  The 
Connecticut  Light  and  Power  Company 
and  Western  Massachusetts  Electric 
Company  (collectively  referred  to  as  the 
"NU  Companies")  tendered  for  filing  a 
proposed  Letter  Agreement,  to 
temporarily  increase  the  level  of  the 
service  being  taken  under  an  existing 
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Transmission  Service  Agreement 
between  the  NU  Companies  and  Boston 
Edison  Company  ("BE")  dated  May  17, 
1990. 

NUSCO  requests  that  the  Commission 
waive  its  filing  requirements  to  the 
extent  necessary  to  permit  the 
temporary  increase  in  service  to  become 
effective  as  of  November  1, 1989. 

NUSCO  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  to  BE. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  West  Texas  Utilities  Co. 

[Docket  No.  ER91-677-000| 

Take  notice  that  on  September  27, 
1991,  West  Texas  Utilities  Company 
("WTU")  tendered  for  filing  an 
Agreement  for  Firm  Transmission 
Service  between  WTU  and  Texas 
Municipal  Power  Agency  ("TMPA"). 
The  Agreement  provides  for 
transmission  service  across  WTU 
facilities  between  four  TMPA  member- 
cities  and  the  Texas-New  Mexico  Power 
Company.  The  Agreement  follows  an 
agreement  between  TNP  and  the  TMPA 
cities  of  Bryan,  Denton,  Garland  and 
Greenville,  Texas  by  which  TNP  will 
purchase  firm  generating  capacity  for 
the  cities. 

WTU  requests  an  effective  date  of 
June  1, 1988  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  TMPA  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Iowa  Power  Inc. 

[Docket  No.  ER92-8-0001 

Take  notice  that  on  October  1, 1991, 
Iowa  Power  Inc.  {"Iowa  Power") 
tendered  for  filing  an  Interchange 
Agreement  between  Iowa  Power  and  the 
City  of  Pella.  Iowa,  ("City")  dated  June 
13, 1991. 

Iowa  Power  states  that  the 
Interchange  Agreement  is  a  negotiated 
agreement  specifying  the  respective 
rights  and  obligations  of  the  parties;  that 
it  supersedes  the  1980  Interchange 
agreement:  and  that  the  City  and  the 
State  Utilities  Board  have  been  mailed 
copies  of  the  Agreement. 

Iowa  Power  requests  an  effective  date 
of  May  1, 1991,  and  therefore  requests  a 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Southern  California  Edison  Co. 

[Docket  Nos.  ER82-427-008  and  ER83-301- 
002) 

Take  notice  that  on  September  30, 
1991.  Southern  California  Edison 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  dockets. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

20.  Arkansas  Power  &  Light  Co. 

(Docket  Nos.  ER91 -302-000,  EP91-303-000 
and  ER91 -304-000] 

Take  notice  that  on  September  26, 
1991,  Arkansas  Power  and  Light 
Company  (AP&L)  filed  an  amendment  to 
formula  rate  schedules  in  the  above 
regulatory  proceedings  so  as  to  allow, 
commending  with  the  1992  formula  rate 
redeterminations,  the  reclassification  of 
certain  AP&L  costs  representing 
administrative  and  general  costs  and 
payroll  related  taxes. 

AP&L  request  that  the  Commission 
waive  any  requirements  with  which 
AP&L  has  not  already  complied. 

Comment  date:  October  18, 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

21.  Cambridge  Electric  Light  Co. 

[Docket  No.  ER90-283-002| 

Take  notice  that  on  September  16. 
1991.  Cambridge  Electric  Light  Company 
("Cambridge")  tendered  for  filing  its 
compliance  refund  repo-t  pursuant  to 
the  Commission's  order  issued 
December  6, 1990. 

Copies  of  the  tendered  filing  have 
been  served  by  Cambridge  upon  the 
Town  of  Belmont.  Massachusetts,  the 
Commission  Staff^and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  October  18. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Kansas  Gas  and  Electric  Co. 

[Docket  No.  ER91-6-3-000] 

Take  notice  that  Kansas  Gas  and 
Electric  Company  on  September  26, 
1991,  tendered  for  filing  a  proposed 
change  in  its  FERC  Electric  Service 
Tariff  No.  151.  Kansas  Electric  Power 
Cooperative,  Inc.,  Exhibit  A,  and 
Revisions  thereto,  specifies  the  delivery 
points  for  each  cooperative  together 
with  the  associated  voltage  pursuant  to 
Para.  4.10  of  the  Transmission 
Agreement  between  Kansas  Gas  and 
Electric  Company  (KG&E)  and  Kansas 
Electric  Power  Cooperative,  Inc. 
(KEPCo). 

KEPCo  Exhibit  A.  and  Revisions 
thereto,  is  necessary  because  KEPCo 


has  requested  changes  in  the  contract 
maximums  and  the  energizing  and 
discounting  of  certain  Delivery  Points 
and  is  required  by  the  terms  of  the 
Transmission  Agreement. 

Copies  of  this  filing  were  served  upon 
Kansas  Electric  Power  Cooperative,  Inc. 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  October  18. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  The  Connecticut  Light  and  Power  Co. 

[Docket  No.  ER91-670-000] 

Take  notice  that  on  September  26, 
1991,  The  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing 
proposed  Sales  Agreements  for  the  sale 
of  capacity  and  associated  energy  from 
Base  Load/Pumped  Storage  units  for  one 
month  to  UNITIL  Power  Corporation, 
dated  September  1  and  for  seven  months 
to  Canal  Electric  Company,  dated 
October  1. 1989,  and  from  Base  Load/ 
Gas  Turbine  units  for  six  months  to 
Boston  Edison  Company,  dated  March  1, 
1990  (collectively.  Buyers). 

CL&P  states  that  the  Sales 
Agreements  are  substantially  similar  to 
an  agreement  already  accepted  by  the 
Commission  that  provides  for  sales  of 
capacity  and  energy  from  certain  CL&P 
generating  units. 

CL&P  requests  that  the  Commission 
permit  the  rate  schedules  to  become 
effective  on  September  1. 1989.  October 
1. 1989,  and  May  1, 1990,  as  appropriate. 

CL&P  states  that  a  copy  of  the  rate 
schedules  have  been'  mailed  or  delivered 
to  Buyers. 

Comment  date:  October  18. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  PacifiCorp  Electric  Operations 

[Docket  No.  ER91-674-0001 

Take  notice  that  on  September  27, 
1991,  PacifiCorp  Electric  Operations 
(PacifiCorp)  tendered  for  filing  a 
■Transmission  Service  and  Operating 
Agreement  (Agreement)  between 
PacifiCorp  and  Utah  Municipal  Power 
Agency  (UMPA)  dated  July  31. 1991. 

Under  terms  of  the  Agreement, 
PacifiCorp  will  provide  firm 
transmission  services  for  energy 
transfers  on  PacifiCorp's  transmission 
system  and  scheduling,  system  dispatch, 
accounting  and  load  following  services 
associated  with  the  transmission 
service. 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  August  1. 1991  be 
assigned  to  the  Agreement,  this  date 
being  consistent  with  the  effective  date 
shown  in  the  Agreement. 
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Copies  of  this  filing  were  supplied  to 
UMPA.  the  Public  Utility  Commission  of 
Oregon  and  the  Utah  Public  Service 
Commission. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Canal  Electric  Co. 

[Docket  No.  ER91-6ia-O00j 

Take  notice  that  on  September  27, 
1991.  Canal  Electric  Company  (Canal) 
submitted  additional  information  in 
support  of  the  Power  Contract  between 
itself,  Cambridge  Electric  Light 
Company  and  Commonwealth  Electric 
Company  that  Canal  filed  on  August  29, 
1991.  The  Power  Contract  implements 
the  terms  of  the  Capacity  Acquisition 
Agreement  [FERC  Rate  Schedule  No.  21) 
and  the  Commitment.  Such  Power 
Contract  recognizes  the  purchase  of 
demand  and  energy  by  Canal  from  The 
Connecticut  Light  and  Power  Company 
over  the  time  period  September  1. 1991 
to  April  30, 1993  and  the  sale  of  such 
power  to  Cambridge  Electric  Light 
Company  and  Commonwealth  Electric 
Company.  Canal  states  that  the 
transaction,  which  replaces  the  two 
existing  power  contracts  being 
terminated  with  a  single  contract  with 
more  favorable  economic  terms,  will 
result  in  a  net  decrease  in  its  wholesale 
rates  to  Cambridge  and  Commonwealth 
of  approximately  $3.1  million  over  the 
term  of  the  contract. 

Canal  has  requested  that  the 
Commission  waive  its  notice 
requirements  pursuant  to  §  35.11  of  the 
Commission's  Regulations  in  order  to 
allow  the  tendered  rate  schedules  to 
become  effective  as  of  September  1, 
1991,  the  date  on  which  the  transactions 
are  scheduled  to  commence,  and  to 
allow  the  power  contract  which  they 
replace  to  terminate  as  of  August  31, 
1991. 

Comment  date:  October  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-24547  Filed  10-10-91;  8:45  ami 

BILLING  CODE  C717-«1-M 


[Docket  No.  TQ92- 1-48-000) 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

October  4. 1991. 

Take  notice  that  ANR  Pipeline 
Company  (AMI),  on  September  30. 1991, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets  to  be  effective 
November  1. 1991: 
Forty-Sixth  Revised  Sheet  No.  18 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  implement  ANR's 
quarterly  PGA  rate  adjustment  pursuant 
to  section  15  of  the  General  Terms  and 
Conditions  of  ANR's  Tariff. 

ANR  states  that  Forty-Sixth  Revised 
Sheet  No.  18  reflects  a  $0.7124  per 
dekatherm  (dth)  increase  in  the  gas  cost 
component  of  the  commodity  rate  of 
ANR's  CD-l/MC-1  Rate  Schedules, 
from  rates  effective  October  1, 1991. 
ANR  further  states  that  there  is  a 
decrease  of  $0,188  in  the  gas  cost 
component  of  the  monthly  D-1  demand 
rate  and  a  decrease  of  $0.0080  in  the  D-2 
demand  rate,  from  rates  in  effect 
October  1, 1991. 

ANR  also  states  that  the  instant  filing 
further  reflects  an  increase  in  the  gas 
cost  component  of  ANR's  one-part  rate 
applicable  to  SGS-1  of  $0.6695  per  dth, 
from  rates  in  effect  October  1, 1991. 

ANR  states  that  copies  of  the  filing 
were  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
365.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-24548  Filed  10-10-91;  8.45  am) 

BIUINQ  CODE  6717-01-M 


[Docket  No.  TM92-3-2 1-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  4. 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  September  30. 1991,  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Volume  No.  1  to  be  effective 
November  1, 1991: 

Sixth  Revised  Sheet  Nos.  30A01-30A05 
Second  Revised  Sheet  Nos.  30A0e-3OA09 

Columbia  states  that  by  this  Tiling, 
Columbia  proposes  to  reallocate  to  its 
customers  the  currently  billed  fixed 
monthly  demand  surcharge  applicable  to 
Transcontinental  Gas  Pipe  Line 
Corporation's  Docket  Nos.  RP88-68, 
RP91-147  and  RP90-179  to  be  flowed 
through  from  November  1, 1991  to 
November  1. 1992. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's 
jursidictional  customers,  interested  state 
commissions,  and  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Commission's  Secretary 
in  Docket  Nos.  RP88-187  et  oL  and 
RP91-90  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24549  Filed  10-10-91;  8:45  am) 

BILLMKl  COM  (717-«t-W 
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(Docket  No.  TQ92- 
0001 


1-21-000  &  TM92-4-21- 


Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  4. 199:. 

Talce  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  October  1, 1991,  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  to  be  effective  November  1. 1991. 

Fourth  Revised  Eleventh  Revised  Sheet  No. 

26 
Third  Revised  Sheet  No.  26.1 
Fourth  Revised  Eleventh  Revised  Sheet  No. 

26A 
Third  Revised  Sheet  No.  26A.1 
Fourth  Revised  Eleventh  Revised  Sheet  No. 

26B 
Second  Revised  Sheet  No.  26B.1 
Fourth  Revised  Tenth  Revised  Sheet  No.  26C 
Fourth  Revised  First  Revised  Sheet  No.  26D 
Twelfth  Revised  Sheet  No.  163 

Columbia  states  that  the  sales  rates 
set  forth  on  Third  Revised  Sheet  No.  26.1 
reflect  an  overall  decrease  of  39.23  cents 
per  Dth  in  the  commodity  rate  and  a 
decrease  of  $.060  per  Dth  in  the  demand 
rate.  In  addition,  the  transportation  rates 
set  forth  on  Fourth  Revised  Tenth 
Revised  Sheet  No.  26C  reflect  a  decrease 
in  the  Fuel  Charge  component  of  1.07 
cents  per  Dth. 

The  purpose  of  the  subject  tariff 
sheets  is  to  reflect  the  following: 

(1)  A  Current  Purchased  Gas  Cost 
Adjustment  Applicable  to  sales  Rate 
Schedules; 

(2)  A  continuation  of  certain 
surcharges  which  were  accepted  by  the 
Commission  to  be  effective  through 
April  30, 1992; 

(3)  A  Transportation  Fuel  Charge 
Adjustment;  and 

(4)  Transportation  Cost  Recovery 
Adjustment. 

Columbia  states  that  copies  of  the 
filing  were  served  on  Columbia's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commissions  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  October  11, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-24551  Filed  10-10-91;  8:45  am) 

BILLING  CODE  6717-01-M 

[Docket  No.  TQ92-1-23-0001 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  4, 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  September  30, 1991  certain 
revised  tariff  sheets  included  in 
appendix  A  attached  to  the  filing.  The 
tariff  sheets  are  proposed  to  be  effective 
October  1, 1991. 

ESNG  states  that  the  purpose  of  the 
instant  filing  is  to  adjust  ESNG's  rates 
for  the  month  of  October  1991  to  reflect 
a  projected  increase  in  commodity 
purchased  gas  costs  from  the  cost  levels 
reflected  in  the  PGA  filing. 

ESNG  states  that  copies  of  the  filing 
were  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc.  91-24550  Filed  10-10-91;  8:45  am) 

BILLING  CODE  6717-Ot-M 

(Docket  No.  TQ92-1-34-000I 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  4. 1991. 

Take  notice  that  Florida  Gas 
Transmission  Company  (FGT)  on 
October  1, 1991,  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets  to  be  effective 
November  1. 1991: 

Fourth  Revised  Twentieth  Revised  Sheet 
No.  8 


Second  Revised  Sheet  No.  22 
Third  Revised  Sheet  No.  223 
Second  Revised  Sheet  No.  224 
Third  Revised  Sheet  No.  225 
Third  Revised  Sheet  No.  226 
Fourth  Revised  Sheet  No.  227 
Third  Revised  Sheet  No.  228 
Third  Revised  Sheet  No.  229 
Third  Revised  Sheet  No.  230 
Second  Revised  Sheet  No.  231 
Fourth  Revised  Sheet  No.  232 

FGT  states  that  Fourth  Revised 
Twentieth  Revised  Sheet  No.  8  is  being 
filed  in  accordance  with  §  154.308  of  the 
Commission's  Regulations  and  pursuant 
to  section  15  of  FGT's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  to  reflect 
an  increase  in  FGT's  jurisdictional  rates 
due  to  an  increase  in  its  average  cost  of 
gas  purchased  from  that  reflected  in  its 
Out-of-Cycle  PGA  filing.  Docket  No. 
TQ91-&-34-000,  effective  September  1. 
1991.  FGT  also  states  that  the  remaining 
tariff  sheets  are  being  filed  to  update  its 
Index  of  Entitlements. 

FGT  states  that  copies  of  the  filing 
were  mailed  to  all  customers  served 
under  the  rate  schedules  affected  by  the 
filing  and  interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR' 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91  24554  Filed  10-10-91:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  TA92-1-53-000] 

K  N  Energy,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

October  4, 1991. 

Take  notice  that  K  N  Energy.  Inc.  ("K 
N")  on  October  1. 1991  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff  to  adjust  the  rates  charged  to  its 
jurisdictional  customers  pursuant  to  the 
Purchased  Gas  Adjustment  provision 
(section  19)  of  the  General  Terms  and 
Conditions  of  K  N's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1-B  to  reflect 
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changes  in  the  Current  Adjustment.  The 
filing  proposes  increases  (decreases]  to 
K  N's  rates  per  Mcf  as  set  forth  in  the 
table  below: 


CO.  SF  and  WPS  Commodity 

01  Demand 

02  Demand , 

WPS  Demand , 

lOR  Commodity 


Zona  1 


0.1167 
(0.0033) 
(O.OOOB) 
(0.0066) 
0.1126 


Zona  2 


0.1167 
(0.0041) 
(0.0024) 
0.0062) 
0.1102 


K  N  states  that  the  filing  reflects 
revision  to  its  base  tariff  rates  to  reflect 
projected  weighted  average  gas  costs  for 
the  quarter  ending  February  29, 1992. 
The  proposed  effective  date  for  the  rate 
changes  is  December  1. 1991. 

K  N  states  that  copies  of  the  filing 
were  served  on  K  N's  jurisdictional 
customers  and  interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  flle  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  25, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pei^on  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  niing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casbell. 
Secretary. 
[FR  Doc.  91-24555  Filed  10-10-91;  8:45  am] 

BILLING  COM  STir-OI-ll 

[Docket  No.  TQM-2-46-000] 

Kentucky  West  Virginia  Gat  Co.; 
Proposed  Changes  in  FERC  Qas  Tariff 

October  4. 1991. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West] 
on  October  1, 1991,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission]  a  Quarterly 
PGA  filing,  which  includes  Thirty- 
second  Revised  Sheet  No.  41  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  to  become  effective  November  1, 1991. 

Kentucky  West  states  that  the  revised 
tariff  sheet  reflects  a  current  increase  of 
$.4809  per  Dth  in  the  average  cost  of 
purchased  gas  resulting  in  a  Weighted 
Average  Cost  of  Gas  of  $1.9500  per  Dth. 

Kentucky  West  states  that,  effective 
November  1, 1991.  pursuant  to 


obligations  under  various  gas  purchase 
contracts,  it  has  specified  a  total  price  of 
$1.9531  per  Dth,  inclusive  of  all  taxes 
and  any  other  production-related  cost 
add-ons,  that  it  would  pay  under  these 
contracts. 

Kentucky  West  states  that  copies  of 
the  filing  were  served  upon  its 
jurisdictional  customers  and  interested 
state  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casliell. 
Secretary. 
[FR  Doc.  91-24552  Filed  10-10-91;  8:45  am) 

BILLINO  COOC  •717-01-M 


[DocfctI  Nos.  ELS»-34-000,  E-7777  (Phase 
II).  ER76-296-000,  ER86-107-O01.  ERW- 
120-001  and  ER90-355-000:  Pro)ect  Nos. 
137,233, 198B  and  2735] 

Nortiiern  California  Power  Agency  v. 
Pacific  Gas  and  Electric  Co.;  Technical 
Conference 

October  4, 1901. 

Take  notice  that  a  technical 
conference  will  be  convened  on  Friday, 
October  25, 1991  at  10  a.m..  in  a  hearing 
room  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street.  NE.. 
Washington,  DC.  for  the  purpose  of 
discussing  the  Settlement  Agreement 
between  Pacific  Gas  and  Electric 
Company  (PG4E)  and  Northern 
California  Power  Agency  (NCPA)  in  the 
above  captioned  proceedings.  The 
management  of  PG&E  and  the  NCPA 
Commission  have  approved  the 
Settlement  Agreement  and  proposed 
Interconnection  Agreement  between  the 
parties,  which  they  expect  to  file  in 
December  1991,  following  approval  by 
the  members  of  NCPA. 

Any  party,  as  defined  by  18  CFR 
385.102(c],  or  any  participant,  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 


For  additional  information,  contact  ]o 
Ann  Scott  at  (202)  208-0764. 
Lola  D.  Caslwll. 
Secretary. 

[FR  Doc.  91 -'24557  Filed  10-10-91;  8:45  am| 
BiLLJNQ  cooe  trtr-oi-M 

[Doclcet  No.  TQ92-2-59-000] 

Northern  Natural  Gas  Co.;  Changes  In 
FERC  Gas  Tariff 

October!  1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  September 
30, 1991  tendered  for  filing  changes  in  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  (Volume  No.  1  Tariff]  and  Original 
Volume  No.  2  (Volume  No.  2  Tariff). 

Northern  is  filing  the  revised  tariff 
sheets  to  adjust  its  Base  Average  Gas 
Purchase  Cost  in  accordance  with  the 
Quarterly  PGA  filing  requirements 
codified  by  the  Commission's  Order 
Nos.  483  and  483-A.  The  instant  filing 
reflects  a  Base  Average  Gas  Purchase 
Cost  of  $1.8863  per  MMBtu  to  be 
effective  October  1  through  December 
31, 1991. 

Northern  states  that  copies  of  the 
filing  were  served  on  Northern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washinglon, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  0.  Casbell. 
Secretary. 

|FR  Doc.  91-24556  Filed  10-10-91:  8:45  am) 
BiujNO  COOC  (nr-oi-M 


(Docket  No.  TO92-1-«6-000] 

Pacific  Gas  Transmission  Co;  Change 
in  Sales  Rates  Pursuant  to  Purchased 
Qas  Adjustment 

October  4, 1991. 

Take  notice  that  on  October  1, 1991, 
Pacific  Gas  Transmission  Company 
(PGT)  submitted  for  filing  pursuant  to 
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Part  154  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  a  proposed  change  in  rates 
applicable  to  service- rendered  under 
Rate  Schedule  PL-1,  affected  by  and 
subject  to  Paragraph  21,  "Purchased  Gas 
Cost  Adjustment"  (PGA),  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
Such  rates  are  proposed  to  become 
effective  November  1, 1991. 

PGT  states  that  copies  of  the  filing 
were  served  on  PGT's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  91-24553  Filed  10-10-91;  8:45  am] 

BILLING  CODE  6717-01-M 


Office  of  Energy  Research 

High  Energy  Physics  Advisory  Panel; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 
NAME:  High  Energy  Physics  Panel 
(HEPAP). 

DATE  AND  TIME:  Monday,  October  28. 
1991. 10:30  a.m.-6  p.m.,  Tuesday. 
October  29, 1991.  8:30  a.m.-12  noon. 

PLACE:  U.S.  Department  of  Energy,  room 
lE-245. 1000  Independence  Avenue  SW., 
Washington.  DC  20585. 

CONTACT:  Dr.  Enloe  T.  Ritter,  Executive 
Secretary,  High  Energy  Physics 
Advisory  Panel.  U.S.  Department  of 
Energy,  ER-221.  GTN,  Washington,  DC 
20585.  Telephone:  (301)  353-4829. 


PURPOSE  OF  panel:  To  provide  advice 
and  guidance  on  a  continuing  basis  with 
respect  to  the  high  energy  physics 
research  program. 

Tentative  Agenda 

Monday,  October  28.  1991  and  Tuesday, 
October  29,  1991 

— Discussion  of  the  September  19  and 
20, 1991,  Meeting  of  the  Secretary  of 
Energy  Advisory  Board's  Task  Force 
on  Energy  Research  Priorities 
— Discussion  of  Department  of  Energy 

I  ligh  Energy  Physics  Programs 
— Discussion  of  Scientific  Priorities  and 

Options 
— Reports  on  and  Discussions  of  Topics 
of  General  Interest  in  High  Energy 
Physics 
— Public  Comment 

public  participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Panel  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Executive  Secretary  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
MINUTES:  Available  for  public  review 
and  copying  at  the  Public  Reading 
Room,  room  lE-190.  Forrestal  Building. 
1000  Independence  Avenue  SW.. 
Washington,  DC  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC  on  October  7, 
1991. 
Marcia  Morris. 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  91-24622  Filed  10-10-91;  B:45  am] 

BILLING  COOE  S45(M>1-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  91-46-NGl 

Washington  Natural  Gas  Co.;  Order 
Granting  Blanket  Authorization  To 
Import  Canadian  Natural  Gas 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import 
Canadian  natural  gas. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Washington  Natural  Gas  Company 
blanket  authorization  to  import  up  to  50 
Bcf  of  Canadian  natural  gas  over  a  two- 
year  term  beginning  on  the  date  of  first 
delivery  after  the  expiration  of  FE/DOE 
Opinion  and  Order  310  on  November  30. 
1991. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC.  October  8. 1991. 
Clifford  P.  Tomaszewski. 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  91-24623  Filed  10-10-91:  8:45  am) 

BILLING  CODE  MSO-OI-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
September  13  Through  September  20, 
1991 

During  the  week  of  September  13 
through  September  20. 1991.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  October  4, 1991. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


UMI 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Sepfembef  13  Through  September  20.  1991) 


Data 


S<ipt.  4.  1991. 


Do.. 


Do.. 


Do.. 


Do.. 


Do.. 


Name  and  location  of  applicant 


Texaco/Raymond's  Texaco.  Guymon.  OK . 


Texaco/College  Center,  Texaco  Service,  Memphis. 
TN. 


The  Gazette  Newspapers.  Schenectady.  NY . 


Bellman  Oil  Co.,  Inc..  Bremen,  IN . 


Hoffman  Oil  Co.,  Montgomery  City,  MO.. 


Natural  Resources  Defense  Council,  Wasliington. 
DC. 


Date  received 


Sept.  13,  1991  Thru  Sept.  20,  1991., 
Do.™. 


Do.. 


Sept,  16,  1991,, 
Sept.  17,  1991., 

Do 

Do 

Sept.  19.  1991.. 

Do 

Do 

Sept,  20,  1991.. 


Case  No. 


RR321-80 


RR321-79 


LFA-0149 


LEE-0029 


LEE-0030 


LFA-0150 


Type  Of  submission 


Request  for  modification /recession  in  the  Texaco  refund  process- 
ing If  Granted:  The  March  27,  1991  decision  and  order  (Case 
No,  RF321-eO)  regarding  the  firms  application  for  refund  submit- 
ted in  tlie  Texaco  refund  proceeding  ■houM  be  modified 

Request  for  modification/recession  in  the  Texaco  refund  proceed- 
ing. //  CnnU-'d:  The  August  22.  1991  deaston  and  order  {Case 
Nos.  RF321-9839  &  RF321-16348)  issued  to  College  Center 
Texaco  rega'dmg  ttie  firms  application  for  refund  submitted  in 
the  Texaco  refund  proceeding  would  be  modified. 

Appeal  of  an  information  request  denial,  II  Granted:  The  August  15. 
1991  freedom  of  information  request  denial  issued  by  the  Naval 
Reactors  Office  would  be  rescinded,  and  the  Gazette  Newspa- 
pers would  receive  access  to  certain  DOE  information 

Exception  to  the  reporting  requirements,  //  Granted:  Bellman  Oil 
Company,  Inc .  would  tie  relieved  of  the  requirement  to  file  witti 
the  DOE  Energy  Information  Administration  Form  EIA-782B, 
"Resellers'/Retailers'  monthly  petroleum  product  sales  report." 

Exception  to  t^,e  reporting  requirements,  II  Granted:  Hoffman  Oil 
Company  would  be  relieved  of  the  requirement  to  file  with  th« 
DOE  Energy  Information  Administration  Form  EIA-782B,  "Re- 
sellers'/Retailers' monthly  petroleum  product  sales  report," 

Appeal  of  an  information  request  denial  II  Granted:  The  August  26. 
1991  freedom  of  information  request  denial  issued  by  the  Office 
of  Defense  Programs  would  be  rescinded,  and  the  Natural 
Resources  Defense  Council  would  receive  access  to  a  complete 
history  of  the  nuclear  weapons  stockpile,  FY  1945-FY  1985. 
TID-269990-7, 


Refund  Applications  Received 


Name  of  refund  proceeding/nanrte  of  refund  applicant 


Texaco  Refund  Applications  Received  ... 

Crude  Oil  Refund  Applications  Received 

Gulf  Oil  Refund  Applications  Received... 

Everdyke  Oil  Co 

Jandura's  66  Auto  Serv.  Center , 

Lascelles  Oil  Company 

Bear  Creek  Mini  Mart 

Mrs.  Stanley  Davis 

General  Gas  &  Oil  Co 

Metropolitan  Petroleum  Co 

Smith  Arco .• 


Case  No. 


RF321-16845  Thru 
RF321 -16896 

RF272-89781  Thru 
RF272-69929 

RF300- 17585  Thru 
RF300-17737 

RF333-15 

RF341-8 

RF330-54 

RF304-12501 

RF335-42 

RF304- 12502 

RF304- 12503 

RF304- 12504 


[FR  Doc.  91-24619  Filed  10-10-91;  8:45  am] 

BILLINO  coot  6450-01-M 


Cases  Filed  During  the  Week  of 
September  20  through  September  27, 
1991  1 1 

During  the  Week  of  September  20 
through  September  27. 1991,  the  appeals 


and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  apprieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  October  4, 1991. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  The  Office  of  Hearings  and  Appeals 

(Week  of  September  20  through  September  27.  1991] 


Date 


Sapt,  23.  1993 


Name  and  location  of  applicant 


David  OeKok,  Harrisburg,  PA.. 


Case  No. 


LFA-0151 


Type  of  submission 


Appeal  of  an  Information  Request  Denial.  If  Granted:  The  Septem- 
ber 9,  1991  freedom  of  information  request  determination  issued 
by  the  Office  of  Administrative  Services  woukj  Im  rescinded,  and 
David  DeKok  would  receive  access  to  DOE  information. 
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List  of  Cases  Received  by  The  Office  of  Hearings  and  Appeals— Continued 

[Week  o(  September  20  through  Septemtser  27.  1991] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Do _ - 

James  L  Schwab,  Spokane.  WA 

LFA-0152 

RR321-81 

LFA-0153 
RR 139-73 

RR300-110 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The  Septem- 

Do  

Sept  24.  1991 

Sept  25,  1991 ._ 

Do 

Texaco/West  Collega  Texaco,  Atlantic  Beach.  FL 

Federation  of  American  Scientists,  Washington,  DC... 
Aminoil/Fred  G.  McKenzie  Co.,  St.  loiw.  M0.._ 

Gulf/ James  L  Johnson  Gulf,  Woodbridge,  VA 

ber  13.  1991  determination  issued  by  the  Office  of  Administrative 
Services  would  be  rescinded,  and  James  L.  Schwab  would 
receive  a  waiver  of  tees  for  processing  his  Freedom  of  Informa- 
tnn  Requests. 

Request  for  Modification/Rescission  In  the  Texaco  Refund  Pro- 
ceeding. If  Granted:  The  September  5,  1991  dismissal  letter 
(Case  No.  RF321-4003)  issued  to  West  College  Texaco  would 
be  modified  regarding  the  firm's  application  for  refund  submitted 
in  the  Texaco  refund  proceeding. 

Appeal  of  an  Information  Request  Denial.  It  Granted:  The  Federa- 
tion of  American  Scientists  would  receive  access  to  a  copy  of  the 
Environmental  Assessment  for  the  Saddle  Mountain  Test  Site  at 
the  Nevada  Test  Site. 

Request  for  Modification/Rescission  in  the  Aminoil  Refund  Pro- 
ceeding. If  Granted:  The  December  7,  1988  and  May  9,  1989 
decision  and  orders  (Case  No.  RF139-159  &  RR139-45)  issued 
to  Fred  G.  McKenzie  Company  woukJ  be  modified  regarding  the 
firm's  application  for  refund  submitted  in  tfie  Aminoil  refund 
proceeding. 

Request  for  Modification/Rescission  in  the  Gulf  Refund  Proceeding. 
It  Granted:  The  September  12,  1991  decision  and  order  (Case 
No.  RF300-11630)  would  be  modified  regarding  the  firms  appli- 
cation for  refund  submitted  in  the  Gulf  refund  proceeding. 

Refund  Applications  Received 


Date  received 


Name  of  refund  proceeding/ name  of  refund  applicant 


Case  No. 


Sept.  18,  1991. 
Sept.  20,  1991. 

Do...... 

Do 


Sept.  20.  1991  Thru  Sept  27,  1991. 

Do 

Do 


Sept.  23,  1991 

Do _ 

Do 

Do 

Sept  24,  1991 

Sept.  27,  1991 


A.T.  Sistare  Construction  Co. 
Avalon  Petroleum  Ca. 

Aspen  Hill  Arco _.. 

Entenmarm's,  Inc. 

Texaco  Refund  Applications  Received ... 

Crude  Oil  Refund  Applications  Received 

Gulf  Oil  Refund  Applications  Received ... 

Barbara  Armou „ 

Rogers  Corp. 

Wirck  Bros.  Oil  Co 

Manon  Corp _ 

Casey  Goddard  Oil  Co 

Merrill  A.  Snider 


RF315-10167 
RF342-1 
RF304-12505 
RF31 5-10165 
RF321-16897  Thni 

RF321-16958 
RF272-89930  Thru 

RF272-90006 
RF300-17738T»KU 

RF300-1 7778 
RF341-10 
RF336-25 
RF340-17 
RF340-18 
RF31 5-10166 
RF315-10168 


[FR  Doc.  91-24620  Filed  10-10-91;  8:45  ami 

BtUJNC  CODE  S450-01-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

I FRL  4020-1] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 


information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  November  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Water 

Tille:  Underground  Injection  Control 
Program  Renewal  (ICR  *0370.11.  OMB 
Control  #2040-0042). 

Abstract:  ICR  0370.11  concerns  the 
collection  of  monitoring  and 
enforcement  information  as  part  of  the 
Underground  Injection  Control  (UIC) 
program  under  the  Safe  Drinking  Water 
Act.  The  UIC  program  serves  the 
purpose  of  establishing  a  Federal  and 
State  regulatory  system  to  protect 
underground  sources  of  drinking  water 
from  contamination  by  injected 


materials.  EPA  is  authorized  under  the 
Safe  Drinking  Water  Act  to  collect 
information  in  order  to  administer  the 
program  and  to  determine  what  actions 
must  be  taken  to  meet  the  mandate  of 
the  program.  The  information 
requirements  of  the  UIC  program  are 
laid  down  in  section  1445  of  the  Safe 
Drinking  Water  Act  and  are  established 
in  CFR  40,  sections  144  through  148. 

The  program,  which  involves 
quarterly  and  annual  reporting  for 
monitoring  and  enforcement  purposes,  is 
administered  by  EPA  Regions  and  by 
the  35  States  which  have  been  granted 
primacy.  Specifically,  EPA  requires  the 
following  information  concerning  the 
various  classes  of  underground  injection 
wells: 

Class  I,  II,  III — information  on  permits, 
compliance,  enforcement,  inspection. 
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mechanical  testing,  grant  utilization,  and 
inventory. 

Class  rV — plugging  and  abandonment 
reports. 

Class  V — a  subset  of  the  above 
requirements. 

Owners  and  operators  of  underground 
injection  wells  provide  the  information 
to  the  primary  States  and  Regions, 
which  then  submit  information  to  EPA 
Headquarters  in  summary  reports. 

In  addition  to  enforcement  and 
regulatory  uses,  the  information  serves 
EPA  Headquarters  in  planning,  in 
tracking  Regional  performance,  and  in 
responding  to  inquiries  from  0MB, 
GAO,  Congress,  and  the  public.  EPA 
also  uses  the  information  to  help  States 
develop  UIC  programs,  to  enforce  UIC 
programs  in  States  without  an  approved 
program,  and  to  evaluate  State  and 
Regional  programs. 

The  information  is  reported  using 
standardized  forms,  including  a 
computerized  system,  the  Well 
Activities  Tracking,  Evaluation,  and 
Reporting  System  (WATERS),  for 
voluntary  use  in  the  reporting  of  Class  II 
well  information. 

Burden  Statement:  The  average 
burden  imposed  by  the  Underground 
Injection  Control  program  is  6.3  hours 
per  response.  This  figure  includes  the 
time  required  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
Underground  Injection  Control  Program 
also  imposes  upon  respondents  an 
annual  record-keeping  burden  of  one 
hour. 

Respondents:  Owners  and  Operators 
of  underground  injection  wells.  States. 

Estimated  No.  of  Respondents:  5265. 

Estimated  Total  Annual  Burden  on 
Respondents:  336,765  hours. 

Frequency  of  Collection:  On  occasion, 
quarterly,  annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street.  SW.. 
Washington.  DC  20460. 
and 

Matt  Mitchell.  Office  of  Management 
and  Budget;  Office  of  Information  and 
Regulatory  Affairs.  725  17th  St..  NW.. 
Washington,  DC  20503. 

Dated:  October  4, 1991. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division. 
|FR  Doc.  91-24635  Filed  10-10-91;  8:45  am] 

BILLING  CODE  tSCO-SO-M 


[ER-FRL-4020-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency 

Office  of  Federal  Activities.  General 

Information  (202)  382-5073  or  (202)  382- 

5075. 
Availability  of  Environmental  Impact 

Statements  Filed  September  30, 1991 

Through  October  04, 1991  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  910355.  Draft  EIS,  SCS.  KS. 
Doyle  Creek  Watershed  Protection 
Plan,  Funding  and  Implementation, 
Possible  404  Permit,  Arkansas- White- 
Red  River  Basin.  Harvey  and  Marion 
Counties,  KS,  Due:  December  01. 1991. 
Contact:  James  Habiger  (913)  823- 
4565. 

EIS  No.  910356,  Draft  EIS.  NPS.  NY. 
Great  Basin  National  Park  General 
Management  and  Development 
Concept  Plans.  Implementation.  White 
Pine  County  NV.  Due;  December  31. 
1991.  Contact:  Jim  Hammett  (303)  969- 
2260. 

EIS  No.  910357,  Draft  EIS.  AFS.  ID.  Big 
Eightmile.  North  Fork  of  Timber  and 
Alder  Creek  timber  Sale. 
Reforestation  and  Road  Construction, 
Implementation.  Lemhi  Range 
Roadless  Area.  Salmon  National 
Forest.  Lemhi  County,  ID,  Due: 
November  25, 1991.  Contact:  Lynn 
Bennett  (208)  756-2215. 

EIS  No.  910358.  Final  EIS.  FHW,  OH, 
Trotwood  Connector  Construction. 
Turner  Road  Extension  between  OH- 
49/Salem  Avenues  and  U.S.  35/West 
Third  Street.  Turner  Road/ Wolf  Road 
to  Trotwood  Connector,  Funding  and 
Section  404  Permit,  Montgomery 
County,  OH.  Due:  November  12. 1991. 
Contact:  Fred  Hempel  (614)  469-6896. 

EIS  No..  910359,  Draft  EIS.  FHW.  NC.  US 
17  New  Bern  Bypass  Construction. 
Jones-Craven  County  Line  to  NC-1438 
near  Vanceboro,  Funding,  Section  404 
and  U.S.  Coast  Guard  Bridge  Permit. 
Craven  County.  NC,  Due:  November 
25, 1991.  Contact:  Nicholas  Graf  (919) 
856-4346. 

EIS  No.  910360,  Final  EIS,  FHW,  WA, 
Riverside  Parkway/Bothell  Bypass 
Construction,  Funding,  Section  10  and 
404  Permits,  City  of  Bothell,  King 
County,  WA,  Due:  November  12, 1991, 
Contact:  Barry  Morehead  (206)  753- 
2120. 

EIS  No.  910361.  Final  EIS.  FAA. 
Terminal  Doppler.  Weather  Radar 
(TDWR)  Site  Determination  Program. 
Implementation  and  Funding.  Due: 
November  12. 1991,  Contact:  Ray  C. 
Weimer,  Jr.  (202)  606-4683. 

EIS  No.  910362.  Final  EIS.  FHW.  CA,  I- 
880  Cypress  Replacement,  1-980 


Interchange  to  1-80/ 1-580/ 1-880 
Cypress  Structure,  Funding  and 
Section  404  Permit,  City  of  Oakland, 
Alameda  County,  CA,  Due:  November 
12, 1991,  Contact:  John  Schultz  (916) 
551-1314. 

EIS  No.  910363,  Final  EIS.  COE,  PR, 
Upper  Rio  Grade  De  Loiza  Basin 
Flood  Control  Plan.  Implementation. 
PR.  Due:  November  12, 1991,  Contact: 
Dr.  Jonathan  Moulding  (904)  791-2286. 

EIS  No.  910364.  Final  EIS,  FHW,  CA, 
CA-1  Improvement,  Carmel  River 
Bridge  to  CA-l/Pacific  Grove  (Route 
68)  Interchange,  Funding,  Section  404 
Permit,  Monterey  County.  CA.  Due: 
November  12, 1991.  Contract:  John 
Schultz  (916)  551-1314. 

EIS  No.  910365,  Final  EIS.  UAF.  SD, 
Ellsworth  Air  Force  Base  Minuteman 
II  of  the  44th  Strategic  Missile  Wing 
Deactivation,  Implementation,  Rapid 
City,  Pennington  County,  SD,  Due: 
November  12, 1991,  Contact  Julia 
Cantrell  (402)  294-3684. 

Amended  Notices 

EIS  No.  910228.  Final  EIS.  AFS.  OR. 
Shasta  Costa  Timber  Sale  and 
Integrated  Resource  Projects. 
Implementation.  Siskiyou  National 
Forest.  Gold  Beach  and  Galice  Ranger 
Districts.  Curry  County.  OR,  Due: 
December  16, 1991,  Contact;  Susan 
Mattison  (503)  247-6651.  Published  FR 
07-19-91 — Review  period  extended. 

EIS  No.  910250.  Draft  EIS,  CDB,  NY,  City 
of  Rochester  School  No.  25  and  School 
No.  36  Replacement,  CDBG. 
Rochester,  Monroe  County.  NY,  Due: 
October  31. 1991,  Contact:  Robert  M. 
Barrows  (716)  428-6924. 
Published  FR  08-02-91— Review 

period  extended. 

Dated:  October  8. 1991. 
Richard  E.  Sanderson. 

Director.  Office  of  Federal  Activities. 
(FR  Doc.  91-24617  Filed  10-10-91;  8:45  am) 

eiLUNG  CODC  6560-SO-M 


[ER-FRL-4020-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  September  23, 1991  Through 
September  27, 1991  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2){c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 
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An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5, 1991  (56  FR  14G96). 

Draft  EISs 

ERP  No.  D-AFS-JO2022-00  Rating  EC2. 
Pike  and  San  Isabel  National  Forests/ 
Comanche  and  Cimarron  National 
Grasslands  Oil  and  Gas  Exploration 
and  Development.  Leasing,  Several 
Counties,  CO  and  KS. 
Summary:  EPA  expressed 
environmental  concerns  regarding  the 
potential  impacts  of  the  proposed  action 
to  ground  and  surface  water  resources. 
Additional  analysis  for  leasing  and 
production  of  oil  and  gas  resources  in 
non-federal  ownership  was  requested 
for  subsequent  site-specific  decisions. 
ERP  No.  D-FHW-H40143-IA  Rating  LO. 
US  20  Relocation,  US  65  south  of  Iowa 
Falls  to  existing  US  20  at  the  Grundy/ 
Black  Hawk  County  Line,  Funding  and 
Section  404  Permit,  Hardin  and 
Grundy  Counties,  lA. 
Summary:  EPA  believes  that  the 
aitemalives  analysis  is  adequate. 

Final  EISs 

ERP  No.  F-AFS-/^172-UT.  Chepeta 
Lake,  Whiterocks  River  and 
Lakeshore  Basin  Allotment 
Management  Plans,  Updated  and 
Issuance  of  Grazing  Permits,  Ashley 
National  Forest,  Vernal  Ranger 
District  Duchesne  and  Uintah 
Counties,  UT. 

Summary:  EPA  expressed  no 
objections  to  the  preferred  alternative. 
ERP  No.  F-AFS-J65176-MT.  St.  Joseph 
Timber  Sale  and  Road  Managemnt, 
Implementation,  Bitterroot  National 
Forest  Stevensville  Ranger  District. 
Ravalli  and  Missoula  Counties,  MT. 
Summary:  EPA  has  no  objections  to 
the  preferred  alternative. 

ERP  No.  F-FHW-E40727-AL  Patton 
Island  Bridge  and  Approach  Roads 
Construction,  crossing  the  Tennessee 
River  and  connecting  the  cities  of 
Florence  and  Muscle  Shoals,  Funding, 
404  Permit.  TV  A  Permit,  and  CGD 
Bridge  Permit,  Colbert  and  Lauderdale 
Counties,  AL 

Summary:  EPA  expressed  concern 
about  potential  impacts  to  the 
smallmouth  bass  and  mussel 
communities,  and  recommended  that 
appropriate  mitigation  is  implemented  to 
protect  these  aquatic  resources  and 
upland  forest  habitat  losses. 
ERP  No.  F-FHW-E40731-NC.  NC-226/ 
Spruce  Pine  Bypass  Construction.  US 
19E  southwest  of  Spruce  Pine  to  NC- 
226  northwest  of  Minpro,  Funding. 
COE  Section  404  Permit  and  TVA 


Section  26A  Permit,  North  Toe  River. 
Mitchell  County,  NC. 

Summary:  EPA  believes  that  impacts 
should  be  minimal  if  best  management 
practices  are  used  to  control  nonpoint 
source  pollution. 

ERP  No.  FS-AFS^/65105-CO.  Grand 
Mesa,  Uncompahgre  and  Gunnison 
National  Forests.  Land  and  Resource 
Management  Plan,  Timber 
Management  Amendment. 
Implementation,  Several  Counties, 
CO. 

Summary:  EPA  has  no  significant 
objections  to  the  preferred  Forest 
Service  alternative. 

Other 

ERP  No.  LD-NOA-A91057-00  Rating 
EC2,  Regime  to  Govern  the  Incidental 
Taking  of  Marine  Mammals  during 
Commercial  Fishing  Operations  after 
October  1. 1993  Development  and 
Management  Permit  Approval. 
Summary:  EPA  has  concerns  about 
amending  the  Endangered  Species  Act, 
threats  to  marine  mammals  from 
pollution.  Native  American  subsistence 
takes,  depleted  stocks  and  insufficient 
information  to  determine  allowable 
biological  removal  values. 

Dated:  October  8, 1991. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-24618  Filed  10-10-91;  a-45  am] 

BILUNG  CODE  I5M-50-M 

[FRL-4020-«] 

Science  Advisory  Board;  Drinking 
Water  Committee;  Open  Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Drinking  Water  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
October  31  and  November  1, 1991,  at  the 
Howard  Johnson  National  Airport  Hotel, 
2650  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202,  Phone:  (703) 
684-720a 

The  meeting  will  start  at  9  a.m.  on 
October  31,  and  will  adjourn  no  later 
than  1  pun.  November  1,  and  is  open  to 
the  public  The  main  purposes  of  this 
meeting  are  to  plan  the  agenda  for  the 
Drinking  Water  Committee  for  Fiscal 
Year  1992,  and  to  obtain  briefing  from 
EPA  on  a  number  of  issues  of  interest  to 
the  Committee. 

A  draft  agenda  for  the  meeting  is 
available  from  Mrs.  Frances  Dolby,  Staff 
Secretary,  Drinking  Water  Committee. 
Science  Advisory  Board  (AlOlF),  U.S. 
Environmental  Ptotection  Agency, 
Washington,  DC  20460  (202)  260-6552 
Fax:  (202)  260-7118.  Members  of  the 


public  desiring  additional  information 
about  the  meeting  should  contact  Mr.  A. 
Robert  Flaak.  Assistant  Staff  Director, 
Science  Advisory  Board,  at  the  address 
or  number  noted  above.  Anyone  wishing 
to  make  a  brief  oral  presentation  at  the 
meeting  should  contact  Mr.  Flaak  by 
October  21, 1991.  The  Science  Advisory 
Board  expects  that  the  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  ten  minutes.  Seating  at  the 
meeting  will  be  on  a  first  come  basis. 

Dated:  September  23, 1991. 
A.  Robert  Flaok, 

Acting  Director,  Science  Advisory  B,-?ard. 
[FR  Doc.  91-24630  Filed  10-10-91:  8:45  am) 

BIUINQ  CODE  eS60-S0-«i 


[FRL-4020-7] 

Science  Advisory  Board; 
Environmental  Engineering 
Committee;  Open  Meeting;  October 
31-November  1, 1991 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pubhc  Law  92-463. 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's)  Environmental 
Engineering  Committee  (EEC),  will 
conduct  a  planning,  coordination  and 
review  meeting  on  Thursday,  October 
31,  and  Friday.  November  1. 1991.  The 
meeting  will  be  at  the  U.S. 
Environmental  Protection  Agency 
Headquarters,  Waterside  Mall 
Conference  Center,  room  3 — North,  401 
M  Street.  SW.,  Washington,  DC  20460. 
The  meeting  will  begin  at  9  a.m.  on 
Thursday,  October  31st  and  8:30  a.m.  on 
Friday,  November  1st  and  will  adjourn 
no  later  than  4  p.m.  on  November  1st. 
The  meeting  is  open  to  the  public  and 
seating  is  on  a  first  come  basis. 

At  this  meeting,  the  EEC  will:  (a)  Plan 
and  coordinate  upcoming  EEC  review 
activities  for  FY  1992;  (b)  conduct  a 
consultation  with  the  staff  from  the 
Technical  Assessment  Branch  of  the 
Office  of  Solid  Waste  (OSW)  on  the 
assumptions  and  data  to  be  used  in  the 
subsurface  fate  and  transport  model  for 
oily  wastes.  Oily  wastes  include 
petroleum  wastes,  used  oil,  coke  and 
coke  byproducts,  and  several  other 
waste  streams,  such  as  wood  preserving 
wastes;  (c)  review  draft  EEC 
subcommittee  reports  on  the  Agency's 
pollution  prevention  research  strategic 
plan,  explosives  and  flammables 
criteria,  and  constructed  wetlands 
research.  The  pollution  prevention  draft 
report  resulted  from  the  EECs  Pollution 
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Prevention  Subcommittee's  (PPS)  review 
of  April  11  and  12. 1991  on  the  Agency's 
research  strategic  plan  for  pollution 
prevention,  as  well  as  an  editing 
teleconference  which  was  held  by  the 
PPS  on  September  6. 1991.  The 
explosives  and  flammables  criteria  draft 
report  resulted  from  a  review  meeting  of 
May  29  and  30, 1991  by  the  EEC's 
Explosives  and  Flammables  Criteria 
Subcommittee.  The  constructed 
wetlands  research  letter  draft  report 
resulted  from  a  review  by  the  EEC's 
Constructed  Wetlands  Subcommittee  on 
July  17  and  18, 1991;  and  (d)  receive  a 
courtesy  briefing  on  how  the  Office  of 
Research  and  Development  (ORD)  staff 
in  the  Office  of  Health  and 
Environmental  Assessment  (OHEA)  in 
Cincinnati,  Ohio  has  incorporated 
advice  of  the  EEC's  Municipal  Solid 
Waste  Recycling  Subcommittee  in  a 
consultation  conducted  December  19, 
1990. 

Other  EEC  topics  which  require 
planning  and  coordination  will  be 
discussed  including  development  of  the 
charge  and  the  timing  of  these  planned 
future  reviews.  Topics  requiring 
coordination  with  other  SAB  standing 
committees  and  ad-hoc  subcommittees, 
as  well  as  with  other  Agency  groups 
such  as  the  Agency's  Office  of 
Cooperative  Environmental 
Management  will  be  addressed  as  time 
permits. 

Any  member  of  the  public  wishing 
further  information  on  the  meeting  or 
those  who  wish  to  submit  written  925 
copies)  or  oral  comments  should  contact 
Dr.  K.  Jack  Kooyoomjian,  Designated 
Federal  Official  by  October  24, 1991. 
Any  member  of  the  public  wishing 
further  information  on  the  meeting 
including  copies  of  the  proposed  agenda 
or  roster  should  contact  Mrs.  Diana  L. 
Pozun,  Staff  Secretary,  Science 
Advisory  Board  (AlOlF),  U.S. 
Environmental  Protection  Agency, 
Washington.  DC  20460,  at  202/260-6552, 
FAX  (202)  260-7118. 

Dated:  September  23, 1991. 

A.  Robert  Haak, 

Acting  Staff  Director.  Science  Advisory  Board 
(AlOlF). 

(PR  Doc.  91-24631  Filed  10-10-91;  8:45  am) 

BILUNQ  CO06  U60-50-M 


IFRL-4020-S] 

Science  Advisory  Board;  Executive 
Committee 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's)  Executive 
Committee,  will  conduct  a  meeting  on 


Tuesday  and  Wednesday,  October  29th 
and  30th,  1991.  The  meeting  will  be  held 
in  the  Administrator's  Conference 
Room,  1145  West  Tower  at  the 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20460.  It 
will  begin  at  8:30  a.m.  and  adjourn  no 
later  than  5:30  p.m.  on  October  29th  and 
on  the  30th  it  begins  at  8:30  a.m.  and 
adjourns  no  later  than  1  p.m. 

At  this  meeting,  the  Executive 
Committee  will  review  reports  from  the 
Drinking  Water  Committee  (Corrosion 
Research;  Cyanogen  Chloride). 
Ecological  Processes  and  Effects 
Committee  (Monitoring  guidance  for  the 
National  Estuarine  Program;  Expert 
System  Research;  Ecological  Risk 
Assessment  Research;  and  (possibly) 
Wetland  Research),  the  Indoor  Air/ 
Total  Human  Exposure  Committee 
((possibly)  Exposure  Assessment 
Guidelines),  and  the  Radiation  Advisory 
Committee  (Commentary  on  Residual 
Radioactivity);  Electromagnetic  Fields 
Cancer  Risk  Assessment;  Idaho 
Radionuclide  Study;  Radon  Citizens 
guide;  and  (possibly)  Commentary  on 
Radionuclides  in  Drinking  Water. 

In  addition,  the  Executive  Committee 
will  hear  a  report  from  the  Staff  Director 
on  activities  for  FY92  and  hear  briefings 
from  Agency  personnel,  including  Dan 
Esty,  Deputy  Assistant  Administrator 
for  the  Office  of  Policy  Planning  and 
Evaluation. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting  or 
who  wish  to  submit  comments  should 
contact  Dr.  Donald  G.  Barnes,  Staff 
Director  of  the  Science  Advisory  Board 
(A-101),  U.S.  Environmental  Protection 
Agency,  Washington.  DC  20460,  at  (202) 
260-4126  or  by  Fax  at  (202)  260-9232. 
Limited  unreserved  seating  will  be 
available  at  the  meeting. 

Dated:  October  29. 1991. 
Donald  G.  Barnes. 

Staff  Director,  Science  Advisory  Board. 
[PR  Doc.  91-24632  Filed  10-10-91;  8:45  amj 

BILUNO  COOE  6S60-50-M 


[FRL-4021-1] 

Pubiic  Meeting  on  Used  Oil  Issues 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
three  public  meetings  will  be  held  to 
discuss  the  Agency's  recent  action 
concerning  the  regulation  of  used  oil  and 
other  issues  related  to  used  oiL 
Interested  parties  will  be  given  an 


opportunity  to  speak  for  five  munutes 
each  at  these  meetings. 

DATES:  The  three  public  meetings  will  be 
held  over  the  course  of  two  days, 
October  24  and  25th,  1991.  Each  meeting 
will  have  a  primary  theme,  but 
participants  may  speak  on  any  topic 
related  to  the  Agency's  rulemaking  on 
used  oil.  The  first  meeting  will  run  from 
9  a.m.  to  12  noon  on  Thursday,  October 
24th.  The  focus  of  this  meeting  will  be 
generators,  independent  collectors,  and 
transporters,  particularly  small 
businesses.  The  second  meeting  will  be 
held  from  1  p.m.  until  4  p.m.  on  the  same 
day,  Thursday,  October  24th.  The  focus 
of  this  meeting  will  be  recyclers, 
rerefiners.  and  reprocessors  of  used  oil. 
The  third  meeting  will  be  held  on  Friday, 
October  25th,  from  9  a.m.  until  12  noon. 
The  meeting  will  focus  on  all  aspects  of 
the  rulemaking. 

ADDRESSES:  The  public  meetings  will  be 
held  at  the  Ramada  Renaissance 
Techworld  Hotel,  999  9th  Street,  NW., 
Washington.  DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michaelle  D.  Wilson.  Chief,  Special 
Programs  Section,  Regulatory 
Development  Branch.  (OS-333),  U.S. 
Enviromental  Protection  Agency,  401  M 
Street,  SW..  Washington.  DC  20460. 
telephone:  (202)  260-8551. 

SUPPLEMENTARY  INFORMATION:  On 

November  29, 1986,  EPA  proposed  to  list 
all  used  oils  as  hazardous  wastes  (50  FR 
49258).  On  the  same  date,  the  Agency 
proposed  management  standards  for 
recycled  used  oils  (50  FR  49212)  and 
promulgated  a  final  rule  governing  the 
burning  of  used  oil  fuel  for  energy 
recovery  (50  FR  49164). 

On  November  19, 1986,  EPA  published 
a  decision  not  to  list  used  oils  as 
hazardous  wastes  (51  FR  41900). 
because  the  Agency  believed  a 
hazardous  waste  listing  would 
discourage  the  recycling  of  used  oils. 
This  decision  not  to  list  used  oil  was 
challenged  by  the  Hazardous  Waste 
Treatment  Council,  Natural  Resources 
Defense  Council,  and  the  Association  of 
Petroleum  Re-refiners,  on  the  grounds 
that  a  listing  determination  must  be 
based  on  the  technical  characteristics  of 
used  oil  and  not  the  stigmatic  effects  a 
listing  might  have  on  the  recycling  of 
used  oil. 

On  October  7. 198a  the  Court  of 
Appeals  for  the  District  of  Columbia 
found  that  EPA  acted  contrary  to  law  in 
its  determination  not  to  list  used  oil  as  a 
hazardous  waste  under  section  3001  of 
RCRA.  (See  Hazardous  Waste 
Treatment  Council  v.  EPA.  861  F.2d  270 
(D.C.  Cir.  1988).  The  court  ruled  that 
EPA  must  determine  whether  to  list  any 
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used  oils  based  on  the  technical  criteria 
for  waste  listings  specified  in  the 
statute. 

After  the  1988  court  decision,  EPA 
began  to  reevaluate  its  basis  for  listing 
used  oil  as  a  hazardous  waste.  As  a 
result  of  new  data  gathered  and 
received  by  the  Agency,  EPA  published 
a  Supplemental  Notice  of  Proposed 
Rulemaking  on  September  23, 1991  (56 
FR  48000).  This  supplemental  notice 
presents  several  options  the  Agency  is 
currently  considering  for  a  used  oil 
listing  and  used  oil  management 
standards  and  requests  comments  on 
these  options.  The  comment  period  for 
this  notice  will  close  on  November  7, 
1991.  The  final  rule  will  be  signed  by  the 
Administrator  on  May  1, 1992. 

The  purpose  of  the  public  meetings 
announced  in  today's  notice  is  to 
provide  information  to  and  collect 
information  from  the  regulated 
community  and  the  general  public  on 
issues  surrounding  the  regulation  of 
used  oil.  A  sign-in  sheet  for  speakers 
will  be  available  fifteen  minutes  prior  to 
the  start  of  each  session.  Speakers  will 
be  called  in  the  order  that  they  have 
signed  in.  Participants  may  speak  for  up 
to  5  minutes  each.  Please  provide  an 
original  and  two  copies  of  your  remarks. 
These  will  be  placed  in  the  rulemaking 
docket.  This  information  will  be  used  by 
the  Agency  in  developing  final 
standards  for  the  management  of  used 
oils  and  in  making  a  final  used  oil  listing 
determination. 

Dated:  October  3. 1991. 
Sylvia  K.  Lowrance, 

Director.  Office  of  Solid  Waste. 

[FR  Doc.  91-24634  Filed  10-10-91;  8:45  am) 

BlLUf4Q  COOE  65CO-SO-4I 

[OPTS-59917;  FRL  3998-9] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
whicn  granted  a  limited  exemption  from 


certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  4  such  PMN(s)  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

Y  91-214,  September  23, 1991. 

Y  91-240.  91-241.  October  16, 1991. 

Y  91-242.  October  17, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St..  SW..  Washington,  DC. 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

V  91-214 

Importer.  Confidential. 

Chemical.  (G)  Polyester  polymer. 

Use/Import.  (G)  Electronic  devices 
coating.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  458  mg/kg.  Mutagenicity:  negative. 

y  91-340 

Manufacturer.  Confidential. 

Chemical.  (S)  Castor  oil;  linseed  oil. 
oxidized;  homopolymer  of 
hexamethylene;  diisocyanate;  alkyd 
resin,  acrylic  modified. 

Use/Production.  (G)  Resin  for  coating. 
Prod,  range:  Confidential. 

y  91-241 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  graft 
copolymer. 

Use/Production.  (G)  Coating  resin. 
Prod,  range:  Confidential. 

y  91-242 

Manufacturer.  C.  J.  Osbom.  Div.  of 
Suvar  Corp. 

Chemical.  (G)  Coconut  based 
polyester. 

Use/Production.  (S)  Pigmented 
coatings.  Prod,  range:  Confidential. 

Dated:  October  8, 1991. 
Steven  Newburg-Rinn. 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

[FR  Doc.  91-24637,  Filed  10-10-91;  8:45  am] 

BILUNQ  COOE  SSW-SO-F 


{FRL-4020-4] 

Revision  of  the  Mississippi  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Program  to  Issue 
General  Permits 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Approval  of  the 
National  Pollutant  Discharge 
Elimination  System  General  Permits 
Program  of  the  State  of  Mississippi. 

SUMMARY:  On  September  27, 1991,  the 
Regional  Administrator  for  the 
Environmental  Protection  Agency  (EPA), 
Region  IV,  approved  the  State  of 
Mississippi  National  Pollutant  Discharge 
Elimination  System  General  Permits 
Program.  This  action  authorizes  the 
State  of  Mississippi  to  issue  general 
permits  in  lieu  of  individual  NPDES 
permits. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Patrick,  Chief,  Permits  Section, 
Facilities  Performance  Branch,  U.S.  EPA, 
Region  IV,  345  Courtland  Street,  NE.. 
Atlanta,  Georgia  30365,  404/347-2913. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

EPA  regulations  at  40  CFR  122.28 
provide  for  the  issuance  of  general 
permits  to  regulate  discharges  of 
wastewater  which  result  from 
substantially  similar  operations,  are  to 
the  same  type  wastewaters,  require  the 
same  effluent  limitations  or  operating 
conditions,  require  similar  monitoring, 
and  are  appropriately  controlled  under  a 
general  permit  rather  than  by  individual 
permits. 

Mississippi  was  authorized  to 
administer  the  NPDES  Permit  program  in 
May  1974.  Its  program  as  previously 
approved,  did  not  include  provisions  for 
the  issuance  of  general  permits.  There 
are  several  categories  which  could 
appropriately  be  regulated  by  general 
permits.  For  those  reasons  the 
Mississippi  Department  of 
Environmental  Quality  requested  a 
revision  of  its  NPDES  program  to 
provide  for  issuance  of  general  permits. 
The  categories  which  have  been 
proposed  for  coverage  under  the  general 
permits  program  include:  storm  water 
discharges,  hydrostatic  test  water, 
cooling  water,  backwash  from  water 
treatment  plants,  small  slaughter  houses 
and  small  domestic  discharges. 

Each  general  permit  will  be  subject  to 
EPA  review  as  provided  by  40  CFR 
123.44.  Public  notice  and  opportunity  to 
request  a  hearing  is  also  provided  for 
each  general  permit. 
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II.  Discussion 

The  State  of  Mississippi  submitted,  in 
support  of  its  request,  copies  of  the 
relevant  statutes  and  regulations  and 
proposed  regulations.  The  State  also  has 
submitted  a  statement  by  the  Attorney 
General  certifying,  with  appropriate 
citations  to  thejtatutes  and  regulations, 
that  the  State  will  have  adequate  legal 
authority  to  administer  the  general 
permits  program  consistent  with  40  CFR 
123.28.  Based  upon  Mississippi's 
Program  Description  and  its  experience 
in  administering  an  approved  NPDES 
program,  EPA  has  concluded  that  the 
State  will  have  the  necessary 
procedures  and  resources  to  administer 
the  general  permits  program. 

Under  40  CFR  123.62.  NPDES  program 
revisions  are  either  substantial 


(requiring  publication  of  proposed 
program  approval  in  the  Federal 
Registei  for  public  comment)  or  non- 
substantial  (where  approval  may  be 
granted  by  letter  from  EPA  to  ths  state). 
EPA  has  determined  that  assumption  by 
Mississippi  of  general  permit  authority 
is  a  non-substantial  revision  of  its 
NPDES  program.  EPA  has  generally 
viewed  approval  of  such  authority  as 
non-substantial  because  it  does  not  alter 
the  substantive  obligations  of  any 
discharger  under  the  State  program,  but 
merely  simplifies  the  procedures  by 
which  permits  are  issued  to  a  number  of 
point  sources. 

Moreover,  under  the  approved  state 
program,  the  State  retains  authority  to 
issue  individual  permits  where 
appropriate,  and  any  person  may 

State  Npoes  Program  Status 


request  the  state  to  issue  an  individual 
permit  to  a  discharger  otherwise  eligible 
for  general  permit  coverage.  While  not 
required  under  40  CFR  123.62.  EPA  is 
publishing  notice  of  this  approval  action 
to  keep  the  public  informed  of  the  status 
of  its  general  permits  program 
approvals. 

III.  Federal  Register  Notice  of  Approval 
of  State  NPDES  Program  or 
Modifications 

The  following  table  provides  the 
public  with  an  up-to-date  list  of  the 
status  of  State  NPDES  permitting 
authority  throughout  the  country. 
Today's  Federal  Register  notice  is  to 
announce  the  approval  of  Mississippi's 
authority  to  issue  general  permits. 


Approved 

State  NPOES 

permit 

program 


Approved  to 
regulate 
Federal 
facilities 


Approved 

State 

PretreatmefTt 

program 


Approved 
state  gerwral 


program 


3E 


Alabama.. 
Arkansas.. 
California.. 
Colorado . 

Connecficul 

Delaware 

Georgia 

Hawaii 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Maryland „.... 

Michigan 

Minnesota... 

Mississippi 

Missouri „ 

Montana 

Netxaska 

Nevada _„.._. 

New  Jersey. 

New  York... 

North  Carolina... 

North  Dakota 

Ohio 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina .. 

Tennessee 

Utah 

Vermont..... 

Virgin  Islands 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming.... 


totals  . 


10/19/79 
11/01/86 
05/14/73 
03/27/75 
09/26/73 
04/01/74 
06/28/74 
11/28/74 
10/23/77 
01/01/75 
08/10/78 
06/28/74 
09/30/83 
09/05/74 
10/17/73 
06/30/74 
05/01/74 
10/30/74 
06/10/74 
06/12/74 
09/9/75 
04/13/82 
10/28/75 
10/19/75 
06/13/75 
03/11/74 
09/26/73 
06/30/78 
09/17/84 
06/10/75 
12/28/77 
07/07/87 
03/11/74 
06/30/76 
03/31/75 
11/14/73 
05/10/82 
02/04/74 
01/30/75 


10/19/79 
11/01/86 
05/05/78 


01/09/89 

12/06/80 
06/01/79 
09/20/79 
12/09/79 
08/10/78 
08/28/85 
09/30/83 
11/10/87 
12/09/78 
12/09/78 
01/28/83 
06/26/79 
06/23/81 
11/02/79 
08/31/78 
04/13/82 
06/13/80 
09/28/84 
01/22/90 
01/28/83 
03/02/79 
06/30/78 
09/17/84 
09/26/80 
09/30/86 
07/07/87 


02/09/82 


39 


05/10/82 
11/26/79 
05/18/81 

34 


10/19/79 
11/01/86 
09/22/89 


06/03/81 

03/12/81 
08/12/83 


06/03/81 

09/30/83 
09/30/85 
06/07/83 
07/16/79 
05/13/82 
06/03/81 


09/07/84 
04/13/82 
06/14/82 


07/27/83 
03/12/81 

09/17/84 
04/09/82 
08/10/83 
07/07/87 
03/16/82 

04/14/89 
09/30/86 
05/10/82 
12/24/80 


27 


06/26/91 
11/01/86 
09/22/89 
03/04/83 


01/28/91 

01/04/84 
04/02/91 


09/30/83 


12/15/87 
09/27/91 
12/12/85 
04/29/83 
07/20/89 

04/13/82 


09/06/91 
01/22/90 

02/23/82 

09/17/84 

04/18/91 
07/07/87 


05/20/91 
09/26/89 
05/10/82 
12/19/86 
09/24/91 

25 


IV.  Review  Under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the  review 


requirements  of  Executive  Order  12291 
pursuant  to  section  8(b)  of  that  Order. 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 


may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(d)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.],  I  certify  that  this  State  General 
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Permits  Program  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Approval  of 
the  Mississippi  NPDES  State  General 
Permits  Program  establishes  no  new 
substantive  requirements,  nor  does  it 
alter  the  regulatory  control  over  any 
industrial  category.  Approval  of  the 
Mississippi  NPDES  State  General 
Permits  Progranvmerely  provides  a 
simplified  administrative  process. 

Dated:  September  27, 1991. 
Patrick  M.  Tobin, 

Deputy  Regional  Administrator. 

|FR  Doc.  91-24636  Filed  10-10-91;  8:45  am] 

BILLING  CODE  65«>-SO-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

FEDERAL  RESERVE  SYSTEM 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Office  of  Thrift  Supervision 

Credit  Standards  Advisory  Committee 

Meeting 

AGENCIES:  Federal  Deposit  Insurance 
Corporation;  Federal  Reserve  System; 
National  Credit  Union  Administration; 
Office  of  the  Comptroller  of  the 
Currency.  Treasury;  and  Office  of  Thrift 
Supervision,  Treasury. 

action:  Notice  of  public  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  this  notice 
advises  interested  persons  of  the  next 
meeting  of  the  Credit  Standards 
Advisory  Committee  ("Committee"), 
which  will  be  held  in  Washington,  DC 
on  October  29  and  30. 1991.  The 
Committee  encourages  persons 
interested  in  the  credit  standards  and 
lending  practices  of  insured  depository 
institutions,  and  the  supervision  of  such 
standards  and  practices  by  the  Federal 
financial  institutions  regulators,  to 
attend. 

DATES:  Tuesday,  October  29. 1991.  from 
11  a.m.  to  12:45  p.m.  and  2  p.m.  to  2:30 
p.m.;  and  Wednesday,  October  30, 1991, 
from  10:30  a.m.  to  12  p.m.  and  1:15  p.m. 
to  2  p.m. 

ADDRESSES:  Office  of  the  Comptroller  of 
the  Currency,  250  E.  St.  SW.. 
Washington,  DC  20219.  Please  see 
receptionist  upon  arrival. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Kerr,  National  Bank 
Examiner.  Paul  E.  James.  National  Bank 
Examiner,  or  Marlene  J.  O'Connor. 
Committee  Recording  Secretary.  Office 
of  the  Comptroller  of  the  Currency.  250 
E.  St.  SW..  Washington,  DC  20219.  (202) 
874-5070. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  by  Congress 
in  section  1205  of  the  Federal  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989.  Public  Law  No. 
101-73. 103  Stat.  183.  The  Committee 
will  review,  monitor,  and  make 
recommendations  concerning  the  credit 
standards  and  lending  practices  of 
insured  depository  institutions  and  the 
supervision  of  such  standards  and 
practices  by  the  Federal  financial 
institution  regulators.  For  further  details 
on  the  Committee's  purposes  and  its 
membership,  please  see  56  FR  30613 
(July  3. 1991). 

At  its  first  meeting  on  July  24.  and  25, 
1991.  the  Committee  formed  three 
working  groups  to  look  at  practices  and 
policies  relating  to  consumer  loans, 
commercial  and  industrial  loans,  and 
real  estate  loans.  The  working  groups,  in 
accordance  with  41  CFR  101-6.1004(k). 
are  not  subject  to  the  Federal  Advisory 
Committee  Act  or  the  General  Services 
Administration's  regulations  thereunder. 
Therefore,  the  working  group  sessions 
are  not  open  to  the  public.  The  purposes 
of  the  working  groups  are  simply  to 
gather  information  or  conduct  research, 
to  analyze  relevant  issues  and  facts,  and 
to  draft  proposed  position  papers  for  the 
Committee.  The  results  of  any  working 
group  activities  will,  however,  be 
subject  to  deliberation  by  the  Committee 
during  the  advisory  committee  meetings. 

The  agenda  for  the  meeting  is  as 
follows.  On  Wednesday.  July  24. 1991. 
the  advisory  committee  meeting  will 
commence  at  11  a.m.  The  Committee 
will  discuss  until  approximately  12:45 
p.m.  the  activities  of  the  working  groups 
and  any  other  such  business  as  may 
come  before  it.  The  Committee  will 
recess  for  lunch  from  approximately 
12:45  p.m.  until  2  p.m.  The  advisory 
committee  meeting  will  reconvene  at 
spproximately  2  p.m.  until  2:30  p.m.  to 
continue  the  morning's  discussions.  The 
advisory  committee  meeting  will 
adjourn  at  approximately  2:30  p.m.  so 
that  the  Committee  may  break  into  its 
working  groups,  which  will  meet  until 
approximately  5  p.m. 

On  Thursday.  October  30. 1991.  the 
working  groups  will  work  from  9  a.m. 
until  approximately  10:30  a.m.  The 
advisory  committee  meeting  will 
reconvene  at  10:30  a.m.  until 
approximately  12  p.m.  to  discuss  items 


developed  from  the  previous  day's 
session  and  any  other  business  that  may 
come  before  the  Committee.  The 
Committee  will  recess  for  lunch  from 
approximately  12  p.m.  to  1:15  p.m. 
Following  the  lunch  recess,  the 
Committee  will  reconvene  at 
approximately  1:15  p.m.  to  contiriue  its 
discussions.  The  advisory  committee 
meeting  will  adjourn  at  approximately  2 
p.m. 

Members  of  the  general  public  may 
attend  the  advisory  committee  meetings, 
but  not  the  working  group  sessions.  The 
Committee  specifically  encourages  any 
persons  interested  in  the  credit 
standards  and  lending  practices  of 
insured  depository  institutions,  and  the 
supervision  of  such  standards  and 
practices  by  the  Federal  financial 
institutions  regulators,  to  attend  the 
advisory  committee  meetings.  The 
Committee  will  attempt  to  accommodate 
as  many  persons  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available. 

Dated:  October  2, 1991. 
William  C.  Kerr, 

Designee  of  the  Comptroller  of  the  Currency 

and  Acting  Committee  Chairman. 

[FR  Doc.  91-24249  Filed  10-10-91;  8:45  am] 

BILLING  CODE  W10-33-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
wKh  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Extension  of  3067-0138. 

Title:  State  Administrative  Plan. 

Abstract:  The  State  Administrative 
Plan  is  a  formal  description  of  a  State's 
total  civil  defense  program  and 
operational  capability.  The  plan 
includes  related  State  and  local  laws, 
executive  directives,  rules,  plans,  and 
procedures,  as  well  as  documentation 
on  administrative  and  financial  systems 
to  assure  compliance  with  uniform 
grant-in-aid  administrative  requirements 
for  States  and  subgrantees.  The  plan  is  a 
one-time  submission  with  annual 
updates  to  keep  it  current. 

FEMA  uses  the  plan  and  plan  updates 
to  determine  if  a  State  legally  qualifies 
for  up  to  50  percent  Emergency 
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Management  Assistance  matching 
funds. 

The  requirement  for  the  State 
Administrative  Plan  is  established  by 
section  205  of  the  Federal  Civil  Defense 
Act  of  1950,  as  amended,  and  is 
implemented  by  FEMA  regulations 
contained  in  44  CFR  302.3. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  2,240  hours. 

Number  of  Respondents:  56. 

Estimated  A  verage  Burden  Hours  per 
Response:  40  hours. 

Frequency  of  Response:  Annually. 

Copies  of  the  above  collection  of 
information  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Borror,  (202)  646-2624,  500 
C  Street,  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  the  burden,  to:  The  FEMA 
Clearance  Officer  at  the  above  address; 
and  to  Gary  Waxman,  (202)  395-7340, 
Office  of  Management  and  Budget,  3235 
New  Executive  Office  Building. 
Washington,  DC  20503,  within  four 
weeks  of  this  notice. 

Dated;  October  4. 1991. 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support. 
(FR  Doc.  91-24592  Filed  10-10-91:  8:45  am] 

BILLING  COOC  C71t-01-M 


Agency  Information  Collection 
Submitted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Extension  of  3067-0201. 

Title:  Federal  Assistance  for  Offsite 
Radiological  Emergency  Planning  and 
Preparedness. 

Abstract:  In  accordance  with 
Executive  Order  12657  and  under  FEMA 
regulation  44  CFR  part  352.  FEMA  will 
need  certain  information  from  nuclear 
power  plant  licensees  to  determine 
whether  State  or  local  governments 
have  declined  or  failed  to  prepare 
commercial  nuclear  power  plant 
radiological  emergency  preparedness 
plans  that  meet  NRC  licensing 
requirements  or  to  participate  in  the 
preparation,  demonstration,  testing, 
exercise  or  use  of  such  plans.  Also, 
when  a  licensee  requests  Federal 


facilities  or  resources,  FEMA  will  need 
information  from  the  NRC  as  to  whether 
the  licensee  has  made  maximum  use  of 
its  resource  and  the  extent  to  which  the 
licensee  has  complied  with  10  CFR 
50.47(c)(1)  and  44  CFR  352.5. 

Type  of  Respondents:  State  and  local 
governments,  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  160  hours. 

Number  of  Respondents:  1. 

Estimated  Average  Burden  Hours  per 
Response:  160  hours. 

Frequency  of  Response:  On  occasion. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Borror,  (202)  646-2624,  500 
C  Street,  SW..  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address:  and  to  Gary  Waxman, 
(202)  395-7340,  Office  of  Management 
and  Budget,  3235  New  Executive  Office 
Building,  Washington,  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  September  17, 1991. 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support. 
[FR  Doc.  91-24603  Filed  10-10-91:  8:45  am) 

BILLINQ  CODE  STia-OI-M 


Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Extension  of  3067-0196. 

Title:  National  Flood  Insurance 
Program;  Erosion  Benefits. 

Abstract:  The  information  to  be 
collected  is  necessary  to  implement 
secUon  1306  of  the  National  Food 
Insurance  Act  of  1968.  as  amended  by 
section  544  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L.  100-242).  FEMA  regulations  44 
CFR  63,  subpart  B,  defines  procedures  to 
be  followed  by  State  authorities  for 
certification  of  structures  subject  to 
imminent  collapse  as  a  result  of  erosion 
or  undermining  caused  by  waves  or 
current  of  water  exceeding  anticipated 
cyclical  levels. 

Information  is  to  be  collected  at  two 
different  levels  under  the  regulation. 


First,  States  who  wish  to  make 
certifications  of  imminent  collapse  are 
asked  to  submit  documents 
demonstrating  that  they  meet  the 
qualificafions  listed  in  the  regulation. 
Second,  once  a  State  is  approved  for 
certification  and  a  claim  for  flood 
insurance  benefits  is  filed  by  an  insured, 
the  State  is  asked  to  collect  data  at  the 
site  of  the  threatened  structure 
demonstrating  that  the  condition  of  the 
structure  meets  criteria  defined  in  the 
regulation  for  certification  that  it  is 
subject  to  imminent  collapse.  Such  a 
certification  is  necessary  for  insured 
property  owners  to  file  claims  for 
relocation  or  demolition  benefits 
established  under  Public  Law  100-242. 

Provision  for  a  certification  process  is 
an  alternative  to  a  condemnation 
requirement  which  varies  widely  among 
jurisdictions.  The  certification  process 
will  allow  for  more  uniform  and 
expeditious  processing  of  flood 
insurance  claims  in  those  States  that 
qualify.  Failure  to  collect  this 
information  will  result  in  FEMA's 
inability  to  pay  claims  under  Public  Law 
100-242  unless  the  local  or  State 
government  condemns  the  property. 

Type  of  Respondents:  State  or  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  732  hours. 

Number  of  Respondents:  Level  1  —  2; 
Level  2  — 120. 

Frequency  of  Response:  One-Time. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Borror,  (202)  646-2624,  500 
C  Street,  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the 
accuracy  of  the  burden  estimate  or  any 
aspect  of  this  information  collection, 
including  suggestions  for  reducing  this 
burden,  to:  The  FEMA  Clearance  Officer 
at  the  above,  address;  and  to  Gary 
Waxman,  (202)  395-7340,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503  within  four  weeks  of  this 
notice. 

Dated:  September  18. 1991. 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support. 
(FR  Doc.  91-24598  Filed  10-1 0-Sl;  8:45  am] 
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Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
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Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Extension  of  3067-0146. 

Title:  State  Administrative  Plan  for 
the  Individual  and  Family  Grant 
Program. 

Abstract:  This  collection  of 
information  is  necessary  for  the  Federal 
Emergency  Management  Agency 
(FEMA)  to  carry  out  its  role  in  the 
Individual  and  Family  Grant  (IFG) 
program.  FEMA  must  approve  States' 
IFG  administrative  plan  in  order  for 
them  to  receive  Federal  grants.  These 
Federal  grants  are  intended  to  provide 
individual  and  family  grants  for 
disaster-related  necessary  expenses. 
Governors  are  required  by  law  to 
administer  the  IFG  program  in 
accordance  with  FEMA  regulations. 

Type  of  Respondents:  State 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  168  hours. 

Number  of  Respondents:  56. 

Estimated  Average  Burden  Hours  per 
Response:  3  hours. 

Frequency  of  Response:  Annually  or 
at  the  time  of  a  Presidential  disaster 
declaration. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Borror,  (202)  646-2624,  500 
C  Street,  SW..  Washington,  DC  20472. 

Direct  comments  regarding  the 
accuracy  of  the  burden  estimate  or  any 
aspect  of  this  information  collection, 
including  suggestions  for  reducing  this 
burden,  to:  The  FEMA  Clearance  Officer 
at  the  above  address;  and  to  Gary 
Waxman,  (202)  395-7340,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building.  Washington. 
DC  20503  within  four  weeks  of  this 
notice. 

Dated:  September  20, 1991. 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support. 
[FR  Doc.  91-24599  Filed  10-10-91;  8:45  amj 
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Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
writh  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 


Type:  Extension  of  3067-0198. 

Title:  CAC  and  CAV  Forms  on  the 
Effectiveness  of  a  Community 
Implementation  of  the  NFIP. 

Abstract:  FEMA's  National  Flood 
Insurance  Program  (NFIP),  Community 
Assistance  Program  (CAP), 
administered  by  the  Federal  Insurance 
Administration  (FIA).  is  designed  to 
assure  that  communities  participating  in 
the  NFIP  are  achieving  the  flood  loss 
reduction  objectives  of  the  program.  The 
CAP  also  provides  needed  floodplain 
management  assistance  services  to  NFIP 
communities  to  identify,  prevent,  and 
resolve  floodplain  management  issues 
before  they  develop  into  problems 
requiring  enforcement  actions  by  the 
FIA. 

FIA  uses  two  methods  to  obtain 
information  from  local  participating 
communities  to  determine  community 
assistance  needs.  The  methods  are 
Community  Assistance  Contact  and 
Community  Assistance  Visit.  The 
Community  Assistance  Contact  is  a 
telephone  contact  or  brief  visit  with  an 
NFIP  community  to  determine  if 
program-related  problems  exist  and  to 
offer  assistance. 

The  Community  Assistance  Visit  is  a 
scheduled  visit  to  a  NFIP  community  for 
the  purpose  of  conducting  a 
comprehensive  assessment  of  the 
community's  floodplain  management 
program  and  to  assist  the  community  in 
understanding  the  NFIP  and  its 
requirements  and  implementing 
effective  flood  loss  reduction  measures. 

FEMA  Form  81-69,  Community 
Contact  Report,  and  FEMA  Form  81-68. 
Community  Visit  Report,  are  used  by 
FEMA  Regional  Office  and  State 
government  personnel,  who  conduct  the 
collection  of  information  on  behalf  of 
FEMA.  to  document  contacts,  visits,  and 
discussions  with  community  officials. 

Type  of  Respondents:  State  or  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  12.000. 

Number  of  Respondents:  5.000. 

Estimated  A  verage  Burden  Hours  per 
Response:  The  burden  estimate  for  the 
forms  associated  with  this  collections  of 
information  are  as  follows:  FEMA  Form 
81-68  ranges  from  2  to  4  hours  per 
response;  and  FEMA  Form  81-69  ranges 
from  1-2  hours  per  response,  with  an 
estimated  average  burden  for  this 
collection  of  information  of  2.4  hoiu^. 

Frequency  of  Response:  One-Time. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Borror,  (202)  646-2624,  500 
C  Street  SW.,  Washington,  DC  20472. 


Direct  comments  regarding  the 
accuracy  of  the  burden  estimate  or  any 
aspect  of  this  information  collection, 
including  suggestions  for  reducing  this 
burden,  to:  The  FEMA  Clearance  Officer 
at  the  above  address;  and  to  Gary 
Waxman.  (202)  395-7340,  Office  of 
Management  and  Budget.  3235  New 
Executive  Office  Building.  Washington, 
DC  20503  within  four  weeks  of  this 
notice. 

Dated:  September  20. 1991. 
Wesley  C  Moora, 

Director,  Office  of  Administrative  Support 
[FR  Doc.  91-24600  Filed  10-10-91;  8:45  am] 

BILLINO  CODE  671K01-M 


National  Flood  Insurance  Program; 
Proposed  Fee  Schedule  for 
Processing  Map  Ctianges  for  FY  1992 

agency:  Federal  Insurance 
Administration  (FIA),  Federal 
Emergency  Management  Agency 
(FEMA). 

action:  Notice. 

In  the  matter  of  fees  to  be  effective  from 
the  date  of  publication  of  the  final 
amendment  rule  for  44  CFR  part  72  through 
September  30, 1992. 

summary:  This  notice  contains  the 
proposed  fee  schedule  to  be  effective 
through  September  30, 1992.  for 
processing  certain  changes  to  the  NFIP 
maps.  The  initial  fees,  preauthorized 
spending  limits,  and  hourly  rate  to  be 
effective  through  September  30. 1992.  for 
conditional  Letters  of  Map  Amendment 
(CLOMAs)  and  conditional  Letters  of 
Map  Revision  (CLOMRs)  have  been 
established  through  prior  rule-making. 
The  procedures  for  calculating  the  initial 
fees,  pre-authorized  spending  limits,  and 
hourly  rate  for  engineering  review  and 
administrative  processing  of  Letters  of 
Map  Revision  (LOMRs)  and  map 
revisions  listed  in  this  notice  are 
published  for  comment  in  the  proposed 
rule  for  44  CFR  part  72  elsewhere  in  this 
Federal  Register. 

This  action  is  being  undertaken  to 
reduce  expenses  to  the  National  Flood 
Insurance  Program  (NFIP).  by  allowing 
for  partial  recovery  of  certain  costs 
associated  with  reviewing  projects 
intended  to  support  changes  in  NFIP 
maps.  These  projects  frequently  involve 
the  placement  of  fill,  stream 
channelizations,  or  construction  of 
bridges,  culverts,  or  levees.  In  addition, 
these  projects  are  typically  limited  in 
scope  and  are  often  effected  solely  to 
reduce  flood  risk  to  a  limited  area  of  the 
floodplain  proposed  for  development  so 
as  to  offer  relief  from  flood  insurance 
purchase  requirements  of  Public  Law 
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93-234  (87  Stat.  975),  codified  as  sections 
4012a(a)  and  4012a(b)  of  42  U.S.C.  or  to 
secure  financing  or  other  benefits. 

The  fees  collected  under  this  activity 
will  be  deposited  into  the  National 
Flood  Insurance  Fund  which  is  the 
source  of  funding  for  this  service.  Cost 
recovery  will  contribute  to  maintaining 
the  NFIP  as  self-supporting. 
DATES:  Comments  must  be  received  on 
or  before  December  10, 1991. 
SEND  COMMENTS  TO:  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Federal 
Emergency  Management  Agency.  500  C 
Street.  SW..  Room  840.  Washington.  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Matticks,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  500  C  Street.  SW., 
Washington,  DC  20472,  telephone:  (202) 
64&-2767. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  fee  schedule  to  be  effective 
through  September  30, 1992,  sets  forth 
the  fees  to  be  charged  for  review  and 
processing  of  certain  changes  to  NFIP 
maps  and  would  go  into  effect  as  of  the 
effective  date  of  the  final  rule  amending 
44  CFR  part  72.  The  initial  fees,  pre- 
authorized  spending  limits,  and  hourly 
rate  for  CLOMAs  and  CLOMRs  have 
been  established  through  prior  rule- 
making. The  procedures  for  determining 
initial  fees,  pre-authorized  spending 
limits  and  hourly  rate  for  LOMRs  and 
map  revisions  are  published  for 
comment  in  the  proposed  rule  for  44  CFR 
part  72  elsewhere  in  this  Federal 
Registier. 

Since  the  primary  component  of  the 
fees  is  the  prevailing  private  sector 
labor  rate  charged  to  FEMA  for  review 
and  processing  of  the  map  changes,  the 
fees  will  vary  due  to  inflation  and  other 
economic  fluctuations.  Therefore, 
beginning  in  calendar  year  1992,  a 
revised  fee  schedule  will  be  published 
annually  by  August  1,  as  a  notice  in  the 
Federal  Register,  so  as  to  be  effective 
the  first  day  of  each  subsequent  fiscal 
year.  These  fees  are  intended  to  reduce 
expenses  to  the  NFIP  by  allowing  for  a 
partial  recovery  of  certain  costs 
associated  with  effecting  these  map 
changes. 

In  the  proposed  fee  schedule  the  • 
initial  fees  are  listed  according  to  the 
type  of  flood  control  project  involved. 
The  appropriate  initial  fee  would  be 
required  to  be  paid  by  those  seeking  a 
LOMR  or  map  revision  prior  to  FEMA's 
initiation  of  the  review.  The  initial  fee 
represents  the  minimum  engineering 
review  and  administrative  processing 
costs  for  a  LOMR  or  map  revision  based 
on  the  type  of  project.  The  initial  fee 
does  not  include  costs  for  the  labor  and 


materials  associated  with  the 
cartographic  processing  and  preparation 
of  a  map  revision.  The  cartographic 
costs  vary  depending  on  the  number  of 
map  panels  affected  and  the  complexity 
of  the  changes  being  incorporated. 
Therefore,  these  costs  will  be  calculated 
on  a  case-by-case  basis.  However, 
based  on  recent  experience,  these  costs 
average  approximately  $2,800  per  map 
panel. 

If  it  is  determined  that  the  actual  cost 
associated  with  the  review  and 
processing  of  a  LOMR  or  map  revision 
will  exceed  the  amount  remitted  for  the 
initial  fee,  the  requestor  will  be  billed 
and  will  have  to  remit  payment  prior  to 
receiving  FEMA's  final  determination. 

The  pre-authorized  spending  limits 
listed  in  the  fee  schedule  below  denote 
the  amount  at  which  FEMA  will  suspend 
review  of  a  given  case  and  seek  written 
authorization  from  the  requestor  prior  to 
proceeding  with  the  review.  This 
limitation  gives  the  requestor  the  option 
of  discontinuing  the  review  at  that  time. 
This  affords  the  requestor  protection 
against  the  possibility  of  a  given  review 
becoming  more  costly  than  anticipated 
by  the  requestor. 

Initial  fee  schedule. 

The  hourly  rate  for  FY  1992,  upon 
which  the  following  fees  and  pre- 
authorized  spending  limits  are  based,  is 
$35  per  hour. 

(a)  For  CLOMAs  and  for  CLOMRs,  the 
initial  fees,  to  be  effective  through 
September  30, 1992,  has  been 
established  by  prior  rulemaking.  Those 
initial  fees,  subject  to  the  provisions  of 
§  72.4  shall  be  paid  by  the  requestor  in 
the  following  amounts: 


(1)  Single  lot  CLOMA 

(2)  Single  lot  CLOMR  (based  strictly 
on  the  proposed  placement  of  fill 
outside  the  regulatory  floodway) 

(3)  Multi-lot/Subdivision  CLOMA 

(4)  Multi-lot/Subdivision  CLOMR 
(based  strictly  on  the  placement  of 
fill  outside  the  regulatory  floodway. 

(5)  Review  of  new  hydrology 

(6)  New  bridge  or  culvert  (no  chan- 
nelization)  

(7)  Channel  modifications  only 

(8)  Channel  modification  and  new 
bridge  or  culvert 

(9)  Levees,  berms,  or  other  structural 
measures 

(10)  Structural  measures  on  alluvial 
fans 


$175 


175 
245 


245 
245 

490 
560 

735 

945 

2.800 


(b)  For  LOMRs  or  map  revisions  that 
are  in  followup  to  a  CLOMR  issued  by 
FEMA,  the  initial  fee,  subject  to  the 
provisions  of  §  72.4,  for  all  categories 
listed  under  paragraph  (c)  below  will  be 
$200,  so  long  as  the  as-built  conditions 
are  the  same  as  the  proposed  conditions 


upon  which  FEMA  based  the  issuance  of 
tlie  CLOMR.  There  are  no  fees  for 
LOMAs.  and  no  fees  for  single-lot 
LOMRs.  which  are  not  part  of  a  new 
subdivision,  and  are  based  strictly  on 
the  placement  of  fill  outside  of  the 
regulatory  floodway.  regardless  of 
whether  they  are  issued  in  followup  to  a 
CLOMA  or  CLOMR. 

(c)  For  LOMRs  or  map  revisions 
which  are  not  in  followup  to  a  CLOMR 
issued  by  FEMA.  the  initial  fee,  subject 
to  the  provisions  of  §  72.4,  shall  be  paid 
by  the  requestor  in  the  following 
amounts: 


(1)  Multi-lot/.Subdivision  LOMR 
(based  strictly  on  the  placement  of 
fill  outside  the  regulatory  flood- 
way) 

(2)  New  bridge  or  culvert  (no  chan- 
nelization)  

(3)  Channel  modification  only. 

(4)  Channel  modiHcation  and  new 
bridge  or  culvert..: 

(5)  Levees,  berms,  or  other  structural 
measures 

(6)  Structural  measures  on  alluvial 
fans 


$445 

690 
760 

935 

1.145 

3.000 


(d)  For  projects  involving 
combinations  of  the  actions  listed  undei^ 
paragraphs  (a),  (b).  or  (c)  above,  the 
initial  fee  shall  be  that  charged  for  the 
most  expensive  action  of  those  that 
compose  the  combination. 

(ej  Following  completion  of  FEMA's 
review  for  any  CLOMA,  CLOMR, 
LOMR,  or  map  revision,  the  requestor 
will  be  billed  at  the  established  hourly 
rate  for  any  actual  costs  exceeding  the 
initial  fee  incurred  during  the  review. 
The  hourly  rate  is  currently  $35.00  per 
hour. . 

(1)  In  the  event  that  the  revision 
request  results  in  a  map  revision,  the 
requestor  will  be  notified  and  billed  for 
costs  of  cartographic  preparation  and 
processing  of  the  revised  map.  This 
work  will  not  be  initiated  until  FEMA 
has  received  payment.  The  cost  of 
reprinting  and  distributing  the  revised 
Flood  Insurance  Rate  Map  (FIRM)  and/ 
or  Flood  Boundary  Floodway  Map 
(FBFM)  will  be  borne  by  FEMA. 

(f)  Requestors  of  CLOMAs,  CLOMRs, 
LOMRs  and  map  revisions  will  be 
notified  of  the  anticipated  total  cost  if 
the  total  cost  of  processing  the  request, 
including  estimated  costs  for 
cartographic  preparation  and  processing 
of  a  map  revision,  wiil  exceed  the 
preauthorized  spending  limits  listed  in 
(1)  through  (4)  below.  The  pre- 
authorized  spending  limits  vary 
according  to  the  type  of  review 
performed  and  are  based  on  the 
established  hourly  rate. 
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(1)  CLOMA«.  CLOMRs,  LOMRs  and 
map  revisions  based  on  fill  outside 
the  regulatory  floorway 

(2)  CLOMRs  far  the  review  of  new 
hydrology  and  CLOMRs,  LOMRs 
and  map  revis'ons  based  on  chan- 
nel modifications,  bridges  and  cul- 
verts, or  a  combination  of  these 

(3)  CLOMRs.  LOMRs  and  map  revi- 
sions based  on  levees,  henna,  or 
other  structural  measures 

(4)  CLOMRs.  LOMRs  and  map  revi- 
sions based  on  structural  measures 
on  alluvial  fans..~ 


$700 


1,500 


Z500 


5,000 


(g)  In  the  event  that  processing  costs 
are  anticipated  to  exceed  the  pre- 
authcized  spending  limits  listed  in  (1) 
through  (4)  above,  processing  of  the 
request  will  be  suspended  pending 
FEMA  receipt  of  written  approval  from 
the  requestor  to  proceed. 

(h)  The  entity  that  apphes  to  FEMA 
through  the  local  community  for  review 
will  be  billed  for  the  cost  of  the  review. 
The  local  community  incurs  no  financial 
obligation  for  fees  under  the 
reimbursement  procedures  of  44  CFR 
part  72  as  a  result  of  transmitting  the 
application  by  another  party  to  FEMA. 

(i)  Payment  of  both  the  initial  fee  and 
fina!  cost  shall  be  by  check  or  money 
order  payable  to  the  National  Flood 
Insurance  Program  and  must  be  received 
by  FEMA  before  the  CLOMA,  CLOMR. 
or  LOMR  will  be  issued,  or  before  the 
cartographic  processing  will  begin  for  a 
map  revision. 

Dated:  September  23, 1991. 
C.  M.  "Bud"  Schauerte, 

Federal  Insurance  Administrator. 

(FR  Doc.  91-24601  Filed  10-10-91;  8:45  am] 

BILLINQ  COOC  (Tlt-Ot-M 


State  and  Local  Programs  and 
Support,  Board  of  Visitors  for  the 
Emergency  Management  Institute; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 
Emergency  Management  Institute  (EMI) 

Dates  of  meeting:  October  21-22, 1991. 

Place:  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center.  Emergency 
Management  Institute.  Conference 
Room,  Building  N,  Emmitsburg, 
Maryland  21727. 

Time:  October  21-8:30  a.m.  to  5  p.m.; 
October  22-8:30  a.m.  to  12  noon 

Proposed  Agenda:  The  Board  will 
continue  its  review  of  EMI's  programs 
through  independent  meetings  of  its 
three  subcommittees. 


The  meeting  will  be  open  to  the  public 
with  approximately  10  seats  available 
on  a  first-come,  first-served  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meetLng  should  contact  the 
Office  of  the  Superintendent,  Emergency 
Management  Institute,  16825  South 
Seton  Avenue,  Emmitsburg,  Maryland 
21727  (telephone  niunber.  301-447-1251) 
on  or  before  October  11, 1991. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Superintendent's 
Office.  Emergency  Management 
Institute,  Federal  Emergency 
Management  Agency,  Building  N, 
National  Emergency  Training  Center, 
Enunitsburg,  Maryland  21727.  Copies  of 
the  minutes  will  be  available  upon 
request  30  days  after  the  meeting. 

Dated:  September  10, 1991. 
Grant  C.  PelMBon, 

Associate  Director  State  and  Local  Programs 
and  Support 

[FR  Doc.  91-24597  Filed  10-10-91;  8:45  am] 

BtUJNQ  COOC  tT^*-C^-» 


FEDERAL  MARITIME  COMMISSION 

Tampa  Port  Authority,  et  ai., 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1918,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  §  560.7  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-002810-006. 

Title:  Tampa  Port  Authority/ 
Harborside  Refrigerated  Services,  Inc., 
Marine  Terminal  Agreement. 

Parties:  Tampa  Port  Authority 
("Authority"),  Harborside  Refrigerated 
Services,  Ina  ("Harborside"). 


Filing  Party:  H.E.  Welch,  Registered 
Practitioner,  Tampa  Port  Authority.  P.O. 
Box  2192,  Tampa,  Florida  33601. 

Synopsis:  The  Agreement  filed. 
September  30. 1991.  sets  forth  a  payment 
schedule  wherein  Harborside  will 
reimburse  the  Authority  for  monies  due 
under  the  provision  of  the  Agreement. 

Dated:  October  7. 1991. 
By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  91-24566  Filed  10-10-91;  a-45  am] 

WLUNO  COOC  673(H>1-II 


Tampa  Port  Authortty,  et  al; 
Agreement(s)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-003079-011. 

Title:  Tampa  Port  Authority /Eller  & 
Company  Terminal  Agreement. 

Parties:  Tampa  Port  Authority 
("TPA"),  Eller  &  Company.  Inc.  ("Eller"). 

Synopsis:  The  proposed  amendment 
would  establish  a  schedule  whereby 
Eller  would  pay  TPA  monies  due  under 
the  Agreement. 

Agreement  No.:  202-010748-011. 

Title:  West  Coast/Middle  East  Rate 
Agreement. 

Parties:  A.P.  Moller-Maersk  Line; 
American  President  Lines.  Ltd. 

Synopsis:  The  proposed  amendment 
deletes  Canada  fi-om  the  geographic 
scope  of  the  Agreement. 

Agreement  No.:  224-200573 

Title:  South  Carolina  State  Ports 
Authority/Star  Shipping  A/S  Terminal 
Lease  Agreement 

Parties:  South  Carolina  State  Ports 
Authority  ("Authority")  Star  Shipping 
A/S  ("Star") 

Synopsis:  Under  the  proposed 
agreement.  Authority  permits  Star  to  use 
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seven  (7)  acres  at  North  Charleston 
Terminal.  Star  will  pay  a  per  unit 
inclusive  fee  for  empty  or  loaded 
containers.  The  agreement's  term  is 
three  (3)  years. 

Dated:  October  7. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 

loseph  C.  Polking, 

Secretary. 

[FR  Doc.  91-24567  Filed  10-10-91;  8:45  am] 

BILLING  CODE  673(H)1-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Public  Uw  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  rfs  amended: 

Kloster  Cruise  Ltd.  (d/b/a  Norwegian 
Cruise  Line  and  Royal  Viking  Line),  95 
Merrick  Way.  Two  Alhambra  Plaza. 
Coral  Gables.  FL  33134. 

Vessel:  SUNWARD  (ex  ROYAL 
VIKING  SKY). 

Dated:  October  7, 1991. 
Joseph  C.  Polking. 

Secretary. 

(FR  Doc.  91-24565  Filed  10-10-91;  8:45  am] 

BILLING  CODE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Kloster  Cruise  Ltd.  (d/b/a  Norwegian 
Cruise  Line  and  Royal  Viking  Line),  95 
Merrick  Way.  Two  Alhambra  Plaza, 
Coral  Gables.  FL  33134. 

Vessel:  SUNWARD  (ex  ROYAL 
VIKING  SKY). 


Dated:  October  7, 1991. 
Joseph  C.  Polking. 

Secretary. 

[FR  Doc.  91-24564  Filed  10-10-91;  8:45  am] 

BILLING  CODE  (TSO-OI-M 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Starlite  Cruises.  Inc.  and  Sun  Cruises 
Maritime  Co..  1520  State  Street.  #100, 
San  Diego,  CA  92101. 

Vessel:  EMPRESS 

Dated:  October  4. 1991. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  91-24509  Filed  10-10^91;  8:45  am] 
BiaiNG  CODE  e730-01-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app.  1718 
and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 

Unitrans  Consolidated  Inc.,  180-02 
Eastgate  Plaza.  Jamaica.  NY  11434; 
Officers:  Louis  Chan.  President;  Cheuk 
Kwan  Chiu.  Vice  President:  Pi-Yun 
Kuang  Yeh.  Treasurer  Julie  Chan, 
Secretary. 

Trade  Trans  Line,  14326  Manecita  Drive, 
La  Mirada,  CA  90638,  Myung  Ku 
Moon,  Sole  Proprietor. 

Universal  Trade  Services.  Ltd..  1691 
Summerfield  SE..  Grand  Rapids.  MI 
49508,  Officer  Johnnie  Melvin  Toles. 
President. 

Laufer  Group  International  Ltd.,  33 
Rector  Street.  8th  Fl.,  New  York,  NY 
10006.  Officers:  Mark  Laufer, 
President  Chris  Karalekas.  Vice 
President. 


N.D.  International,  36  Ivanhoe  Drive. 

Manalapan,  NJ  07726,  Officer  Nydia 

Dos  Santos;  Sole  Proprietor. 
AERO-Mar  Cargo,  Inc..  7225  NW  25th 

St.,  suite  310.  Miami,  FL  33122. 

Officers:  Lillian  M.  Brito,  President, 

Jorge  L.  Brito,  Secretary /Treasurer. 
Tampa  International  Forwarding,  Inc.. 

4611  North  Hale  Ave..  Tampa,  FL 

33687,  Officers:  Dominique  W.  Root. 

Director,  Edward  J.  Henderson. 

Director  of  Operations. 
C-Air  Shipping,  P.O.  Box  90836, 

Houston,  TX  77290-0836,  Officers: 

Carol  Beilman;  Sole  Proprietor. 
Carlos  G.  Medina-Luque.  2485  West  70th 

Place.  Hialeah,  FL  33016,  Sole 

Proprietor. 
Fujiwara  America  Incorporated;  801  2nd 

Ave.,  Norton  Bldg..  suite  617.  Seattle. 

WA  98104,  Officers:  Motomu 

Euchidani,  President,  Yasuhito  Araki, 

Vice  President;  Yasushi  Iwasaka, 

Treasurer. 
Steriing  International  Services,  Inc.,  336 

A  North  Water  Street.  Philadelphia, 

PA  19106,  Officers:  Dennis  G. 

Dougherty,  President,  Thomas  J. 

Newman,  Vice  President.  Jack  M. 

Brown.  Secretary,  John  M.  Brown,  Jr., 

Treasurer. 
SCL  Shipping  (U.S.A.)  Inc..  150-14  132nd 

Ave..  Jamaica.  NY  11434.  Officer- 
Frank  Bellow,  General  Manager. 
Aero  Repido  Miami,  Inc.,  10540  NW  26th 

St..  suite  104,  Miami.  FL  33172,  Officer- 
Robert  Alencar,  Manager. 
Seair  Export  Import  Services,  Inc.,  8000 

NW  14th  St..  Miami,  FL  33126, 

Officers:  Nicholas  I.  Tawil.  President/ 

Secretary,  Rafael  Pellerano,  Vice 

President/Treasurer,  Maria  E. 

Lamadrid,  Assistant  Treasurer, 

Manuel  J.  Rojas,  Vice  President. 
Hoyco  Cargo  Inc.,  9440  Founlainbleau 

Blvd..  #114.  Miami.  FL  33172.  Eric  J. 

Marie  Hoytink;  Sole  Proprietor. 
BMA  International  Traders  and 

Forwarders.  Inc..  250  So.  Maple  Ave.. 

#B.  So.  San  Francisco,  CA  94080; 

Officers:  Benjamin  M.  Arcayena,  Sr., 

President/Director,  Dimas  Mariano. 

Jr..  Vice  President.  Glenn  G.  Overholt. 

Vice  President,  Carmelita  S. 

Arcayena,  Chief  Financial  Officer. 

Benjamin  S.  Arcayena.  Jr..  Director. 

Ann  Arcayena.  Secretary/Director. 
Mercashipping,  Inc..  8346  NW  68th  St.. 

Miami.  FL  33166.  Officer:  Zaida 

Pereira,  Manager. 
Todd  Maritime  Services.  1406  45th 

Street,  North  Bergen,  NJ  07047. 

Richard  Todd,  Sole  Proprietor. 
Dated:  October  7, 1991. 
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By  the  Federal  Maritime  Commission. 
)oseph  C.  Polking, 

Secretary. 

[FR  Doc.  91-24510  Filed  10-10-91;  8:45  am) 

BILLING  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  91M-0376] 

Softlensco,  Inc.;  Premarket  Approval 
of  Eiastlmide^"  Models  AQ-1000,  AQ- 
1001,  AQ-1002,  AQ-1005,  and  AQ-1016 
Silicone  Posterior  Chamber  Intraocular 
Lenses,  Also  Known  as  ttie  Ctiiroflex'^" 
II  Models  32-C20  SX/XX,  32-C21  SX/ 
XX,  32-C22  SX/XX,  32-C23  SX/XX, 
and  32-C24  SX/XX  Silicone  Posterior 
Chamber  Intraocular  Lenses 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Softlensco,  Inc.,  Los  Angeles,  CA,  for 
premarket  approval  of  the  Elastimide''''^ 
Models  AQ-1000,  AQ-1001,  AQ-1002. 
AQ-1005,  and  AQ-1016  Silicone 
Posterior  Chamber  Intraocular  Lenses, 
also  known  as  the  Chiroflex''"*'  II  Models 
32-C20  SX/XX,  32-C21  SX/XX,  32-C22 
SX/XX,  32-C23  SX/XX,  and  32-C24  SX/ 
XX  Silicone  Posterior  Chamber 
Intraocular  Lenses.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
September  17, 1991,  of  the  approval  of 
the  application. 

dates:  Petitions  for  administrative 
review  by  November  12, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

rOR  FURTHER  INFORMATION  CONTACT: 

Nancy  C.  Brogdon,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
427-1212. 

SUPPLEMENTARY  INFORMATION:  On  July 
2, 1990,  Softlensco,  Inc.,  c/o  Paul, 
Hastings,  Janofsky  and  Walker,  555 
Flower  St.,  23d  Floor,  Los  Angeles,  CA 
90071,  submitted  to  CDRH  an 
application  for  premarket  approval  of 


the  Elastimide™  Models  AQ-1000,  AQ- 
1001,  AQ-1002,  AQ-1005,  and  AQ-1016 
Silicone  Posterior  Chamber  Intraocular 
Lenses,  also  known  as  the  Chiroflex'"'*'  II 
Models  32-C20  SX/XX,  32-C21  SX/XX, 
32-C22  SX/XX,  32-C23  SX/XX,  and  32- 
C24  SX/XX  Silicone  Posterior  Chamber 
Intraocular  Lenses.  These  posterior 
chamber  intraocular  lenses  are 
indicated  for  primary  implantation  for 
the  visual  correction  of  aphakia  in 
persons  60  years  of  age  or  older  in 
whom  a  cataractous  lens  has  been 
removed  by  extracapsular  cataract 
extraction.  These  devices  are  intended 
to  be  placed  in  the  ciliary  sulcus,  or 
capsular  bag. 

On  October  11, 1990,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  appHcation.  On 
September  17. 1991.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d){3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 


in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  November  12. 1991.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h)  (21  U.S.C.  360e(d).  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  4, 1991. 
Elizabeth  D.  Jacobson, 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

|FR  Doc.  91-24568  Filed  10-10-91;  8:45  am] 

BILLING  CODE  4160-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-47] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  James  N.  Fcrsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  l-aOO-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
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reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
.Health  Facilities  Planning.  U.S.  Public 
fiealth  Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 


use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Air  Force:  Boh  Menke, 
USAF.  Boiling  AFB,  SAF-MIIR. 
Washington.  DC  20332-5000;  (202)  767- 
6235;  U.S.  Air  Force  Base  Closures:  John 
Carr.  Realty  Specialist,  HQ-AFBDA/ 
BDR.  Pentagon,  Washington,  DC  20330- 
5130;  (703)  693-0674;  Dept.  of  Interior 
Lola  D.  Knight,  Property  Management 
Specialist,  Dept.  of  Interior.  1849  C  St. 
NW.,  Mailstop  5512-MIB,  Washington, 
DC  20240;  (202)  208-4080;  Dept.  of 
Energy:  Tom  Knox,  Realty  Specialist, 
AD223.1. 1000  Independence  Ave.  SW., 
Washington.  DC  20585;  (202)  586-1191; 
(These  are  not  toil-free  numbers.) 

Correction:  The  Notice  published  on 
September  13, 1991,  listed  Air  Force 
Properties  at  Port  Austin,  Michigan,  as 
suitable/available.  The  properties  should 
have  been  listed  as  suitable/not  available. 
The  properties  had  been  reported  excess  to 
GSA  and  are  now  in  the  disposal  process. 

Dated:  October  4, 1991. 

Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  10/11/91 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

Bldg.  21180 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Locafion:  Hwy  1,  Hwy  246.  Coast  Road, 

PT  Sal  Rd.,  Miguelito  CYN 
Landholding  Agency:  Air  Force 
Property  Number  189130364 
Status:  Unutilized 


Comment:  7487  sq.  ft.,  1  story/wood 
shingle  structure,  most  recent  use — 
contracting  administrative  office, 
needs  major  rehab 

Colorado 

Otis  Repeater  Building 

Otis  Co:  Washington  CO  80743- 

Landholding  Agency:  Energy 

Property  Number:  419130001 

Status:  Excess 

Comment:  144  sq  ft.,  one  story  metal 
structure,  most  recent  use — 
communication  equipment  storage, 
off-site  use  only. 

Limon  Repeater  Station 

Limon  Co:  Lincoln  CO  80828- 

Landholding  Agency:  Energy 

Property  Number:  419130002 

Status:  Excess 

Comment:  144  sq.  ft.,  one  story  metal 
structure,  most  recent  use — 
communication  equipment  storage, 
off-site  use  only. 

Oregon 

Bldg.  #3  (Ranger  Residence) 
1900  Caves  Highway 
Caves  Junction  Co:  Josephine  OR  97523- 
Landholding  Agency:  Interior 
Property  Number  619130004 
Status:  Excess 

Comment:  732  sq.  fL.  one  story  cabin, 
off-site  use  only. 

Texas 

Administration  Bldg. 

Guadalupe  Mountains  National  Park 

Pine  Springs  Co:  Culberson  TX  79847- 

Landholding  Agency:  Interior 

Property  Number:  619130005 

Status:  Excess 

Comment:  2016  sq.  fL.  one  story  &ame 
structure,  most  recent  use— office,  off- 
site  use  only. 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Bldg.  7015 

Mather  Air  Force  Base 

Sacramento  Co:  Sacramento  CA  95655- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199130001 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  7020 

Mather  Air  Force  Base 
Sacramento  Co:  Sacramento  CA  95655- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199130002 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  7040 
Mather  Air  Force  Base 
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Sacramento  Co:  Sacramento  CA  95655- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199130003 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
(FR  Doc.  91-24457  Filed  10-10-91;  8:45  am) 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

( ID-020-02-1 540-1 1-F397] 

Public  Land  Closures  and  Restrictions 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  closures  and 
restrictions  on  public  land  because  of 
wild  fire  damage. 

SUMMARY:  Notice  is  hereby  given 
relating  to  the  use  of  off-road  vehicle 
use  on  public  lands  in  accordance  with 
the  regulations  contained  in  43  CFR  part 
8364.1.  Eleven  thousand  acres  of  public 
land  in  the  Hanzel  Mountain  and  Little 
Hollow  area  were  burned  by  wildfire  in 
the  summer  of  1991.  To  allow  successful 
revegetation  of  the  area,  the  Bureau  of 
Land  Management  is  closing  the 
following  described  public  lands  to  off- 
road  vehicle  use: 

T.  16S..  33E..  B.M. 

sections  1-3, 10-15.  22-27 
T.  15S..  R.  35E..  B.M. 

sections  8,  9. 17-20,  29,  30 

Personnel  that  are  exempt  from  the 
area  closure  include  any  Federal,  State, 
or  local  officer,  or  member  of  any 
organized  rescue  or  firefighting  force  in 
the  performance  of  an  official  duty. 

DATES:  The  effective  date  of  the  closure 
will  be  October  11, 1991  and  will  expire 
on  September  30, 1993. 

PENALTIES:  Violations  are  punishable  by 
a  fine  not  to  exceed  $1,000.00  and/or 
imprisonment  not  to  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  R.  Christensen,  Deep  Creek  Area 
Manager.  Bureau  of  Land  Management, 
Deep  Creek  Resource  Area  Office,  138 
South  Main  St.  Malad,  ID  83252, 
(208)766-4766.  Maps  of  the  area 
described  above  may  be  viewed  in  the 
Deep  Creek  Area  Office. 

Dated:  September  30, 1991. 
Gerald  L.  Quinn, 
District  Manager. 
|FR  Doc.  91-24512  Filed  10-10-91:  8:45  am| 

BILLING  CODE  4310-GG-M 


MT-921-4120-14 

Availability  of  Record  of  Decision  for 
Northern  Cheyenne  Tribe  v.  Manuel 
Lujan,  Jr.,  et  al. 

agency:  Bureau  of  Land  Management, 
Montana  State  Office. 
action:  Notice  of  availability. 

SUMMARY:  The  BLM  is  issuing  this 
Notice  to  advise  that  the  Record  of 
Decision  implementing  the  Order  of  the 
District  Court  of  Montana  in  Northern 
Cheyenne  Tribe  v.  Manuel  Lujan,  Jr.,  et 
al.  for  Federal  Coal  Leases  M  54711,  M 

54712,  M  54713.  and  M  54716;  and  the 
Economic,  Social  and  Cultural 
Supplement  to  the  Powder  River  I 
Regional  Environmental  Impact 
Statement  (SEIS)  are  available  for 
review. 

The  Secretary  of  the  Interior  through 
the  Record  of  Decision  has  directed  that 
Federal  coal  leases  M  54711,  M  54712, 
and  M  54713  remain  in  full  force  and 
effect  and  that  suspended  Federal  Coal 
Lease  M  54716  be  reinstated  Provided 
That  all  lessees  accept  the  mitigation 
measures  described  in  the  Record  of 
Decision. 

EFFECTIVE  DATE:  September  20. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Gilchrist,  Chief,  Branch  of 
Solid  Minerals,  Bureau  of  Land 
Management,  222  North  32nd  Street. 
P.O.  Box  36800,  Billings  Montana  59107- 
6300,  telephone  (406)  255-2816. 
SUPPLEMENTARY  INFORMATION:  The 
Opinion  and  Order  of  the  District  Court 
of  Montana  in  Northern  Cheyenne  Tribe 
v.  Manual  Lujan,  Jr.,  et  al.  dated 
October  6, 1986,  stated  in  part,  "Upon 
completion  of  the  supplemental  EIS,  the 
Secretary  shall  reconsider  whether  all 
leases,  including  M  54711,  M  54712  and 

54713,  should  have  been  issued  and 
whether  additional  mitigation  measures 
should  be  imposed.  If  the  Secretary 
concludes  that  the  leases  should  not 
have  been  issued,  he  shall  rescind  them 
and  halt  all  operations.  If  the  Secretary 
concludes  that  the  leases  should  be 
approved,  he  shall  issue  a  decision 
supporting  his  conclusion  and  order 
reinstatement  of  the  leases." 

Based  on  the  analysis  in  the  SEIS,  the 
Secretary  finds  no  reason  to  alter  the 
socioeconomic  ranking  of  the  Montana 
tracts  as  to  their  desirability  for  leasing 
or  to  change  the  decision  to  offer  the 
tracts  for  lease,  or  to  issue  the  Colstrip 
leases  (M  54711,  M  54712,  and  M  54713) 
and  the  West  Decker  Lease  (M  54716). 
The  SEIS  indicates  that  the  leasing  and 
development  of  the  Colstrip  and  West 
Decker  tracts  could  have  cultural 
resource  impacts:  therefore,  the 
Secretary  directs  that  Federal  coal 


leases  M  54711,  M  54712,  and  M  54713 
remain  in  full  force  and  effect  and  that 
suspended  Federal  Coal  Lease  M  54716 
be  reinstated  Provided  That  all  lessees 
accept  the  revised  cultural  resource 
stipulation  provided  by  the  Record  of 
Decision. 

A  copy  of  the  Record  of  Decision  is 
available  by  contacting  Donald  L. 
Gilchrist.  The  SEIS  is  available  for 
review  at  the  Montana  State  Office, 
Bureau  of  Land  Management,  222  North 
32nd  Street,  P.O.  Box  36800,  Billings 
Montana  59107-6800. 

Dated:  September  26, 1991. 
Francis  R.  Cherry  |r.. 
Associate  State  Director. 
[KR  Doc.  91-24028  Filed  10-10-91;  8:45  am) 

BIUINQ  CODE  4310-OM-M 


IWY-030-01-4212-14;  WYW-123051] 

Realty  Action;  Direct  Sale  of  Public 
Lands;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action;  sale  of 

public  lands  in  Carbon  County. 

summary:  The  Bureau  of  Land 
Management  has  determined  that  the 
lands  described  below  are  suitable  for 
public  sale  under  sections  203  and  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1713. 
1719  (1982). 

Sixth  Principal  Meridian 

T.  18  N..  R.  84  W.. 
Sec.  26,  SVaS'ASW'ANE'ASW'A. 
The  above  land  contains  2.5  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 

jennene  Nelson.  Supervisory  Realty 
Specialist,  Great  Divide  Resource  Area. 
Bureau  of  Land  Management,  812  E. 
Murray  St./P.O.  Box  670,  Rawlins. 
Wyoming  82301,  307-324-1841. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  above  lands,  surface  and 
mineral  estates,  to  the  Bell  Ranch 
pursuant  to  sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  sale  of  2.5  acres  of  land 
would  be  a  final  solution  to  a  long 
standing  occupancy  trespass.  This 
would  give  the  Bell  Ranch  title  to  the 
land  upon  which  a  portion  of  the  cabin 
and  water  well  are  located. 

The  proposed  direct  non-competitive 
sale  to  Bell  Ranch  would  be  made  at  fair 
market  value.  The  proposed  sale  is 
consistent  with  the  Great  Divide 
Resource  Management  Plan. 

Conveyance  of  the  above  public  lands 
will  be  subject  to: 
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1.  Reservation  to  the  United  Slates  of 
a  right-of-way  for  ditches  or  canals 
pursuant  to  the  Act  of  August  30, 1890, 
43  U.S.C.  945. 

2.  Oil  and  gas  lease  BLM  serial 
number  WYW-120994. 

3.  Those  rights  for  a  telephone  right- 
of-way  BLM  serial  number  WYW-86440 
granted  to  Carbon  Power  &  Light,  Inc. 

The  public  lands  described  above 
shall  be  segregated  from  all  forms  of 
appropriation  under  the  public  laws, 
including  the  mining  laws  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregative  effect  will  end 
upon  issuance  of  the  patent  or  270  days 
from  the  date  of  publication,  whichever 
comes  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
persons  may  submit  comments 
regarding  the  proposed  sale  of  the  lands 
to  the  District  Manager,  Rawlins  District 
Office,  P.O.  Box  670.  Rawlins.  WY  82301. 
Any  adverse  comments  will  be  reviewed 
by  the  Stale  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  objections,  this  proposed 
really  action  will  become  final. 

Dated:  Oclober  3, 1991. 
Judith  I.  Reed. 

Associate  District  Manager. 

|FR  Doc.  91-24586  Filed  10-10-91;  8:45  am] 

BILLING  CODE  4310-22-M 


National  Park  Service 

Santa  Monica  Mountains  National 
Recreation  Area  Minor  Boundary 
Change  and  Addition  of  Certain  Lands 

By  virtue  of  the  authority  contained  in 
the  Act  of  November  19, 1978.  Public 
Law  95-625,  notice  is  hereby  given  that 
the  boundaries  of  Santa  Monica 
Mountains  National  Recreation  Area  are 
modified  to  include  the  following 
described  lands: 

All  that  certain  real  property  situated 
in  the  City  of  Los  Angeles.  County  of  Los 
Angeles,  State  of  California, 
encompassing  approximately  30.33  acres 
and  described  as  follows: 

Parcel  A 

Lots  1  to  4  inclusive  and  7  to  33 
inclusive  of  Tract  No.  35493,  in  the  City 
of  Los  Angeles,  in  the  County  of  Los 
Angeles,  Stale  of  California,  as  per  map 
recorded  in  Book  1117,  Page  1  to  10 
inclusive  of  maps,  in  the  Office  of  the 
County  Recorder  of  said  County. 

Parcel  B 

Lot  5  of  Tract  No.  35493.  in  the  City  of 
Los  Angeles,  in  the  County  of  Los 
Angeles,  Stale  of  California,  as  per  map 
recorded  in  Book  1117.  Pages  1  to  10 


inclusive  of  maps,  in  the  Office  of  the 
County  Recorder  of  said  County. 

Except  therefrom  that  portion  of  said 
Lot  5,  described  as  follows: 

Beginning  at  the  intersection  of  the 
southeasterly  line  of  the  land  as 
described  in  the  deed  to  the  City  of  Los 
Angeles  recorded  June  19, 1940,  as 
instrument  no.  1007  in  Book  17516.  page 
390,  official  records  of  said  county  with 
the  westei  ly  boundary  of  Lot  8  of  Tract 
No.  28139  as  per  map  recorded  in  Book 
1085,  pages  65  to  68  inclusive  of  maps,  in 
said  Recorders  Office,  said  intersection 
being  a  point  in  a  non-tangent  curve 
concave  westerly  and  having  a  radius  of 
140.00  feel,  in  said  westerly  boundary  a 
radial  line  that  bears  north  73  degrees  35 
minutes  55  seconds  east  to  said  point; 
thence  along  said  westerly  boundary  as 
follows:  Southerly  along  a  non-tangent 
curve  concave  westerly  and  having  a 
radius  of  140.00  feet,  through  central 
angle  of  8  degrees  34  minutes  42 
seconds,  an  arc  distance  of  20.97  feel, 
south  7  degrees  49  minutes  10  seconds 
east  118.95  feet,  southwesterly  along  a 
tangent  curve  concave  northwesterly 
and  having  a  radius  of  75.00  feet; 
through  central  angle  of  89  degrees  53 
minutes  39  seconds,  an  arc  distance  of 
117.67  feet  south  7  degrees  55  minutes  31 
seconds  east  110.00  feet  and  south  41 
degrees  23  minutes  11  seconds  east  30.00 
feet;  thence  north  17  degrees  27  minutes 
17  seconds  west  174.44  feet  to  the 
southwesterly  prolongation  of  the 
southeasterly  line  of  said  hereinabove 
mentioned  deed  to  the  City  of  Los 
Angeles  thence  along  said 
southwesterly  line  and  its  prolongations 
thereof  north  28  degrees  06  minutes  53 
seconds  east  213.00  feet  to  the  point  of 
beginning. 

Parcel  C 

Lot  6  of  Tract  No.  35493,  in  the  City  of 
Los  Angeles,  in  the  County  of  Los 
Angeles,  Slate  of  California,  as  per  map 
recorded  in  Book  1117,  pages  1  to  10 
inclusive  of  maps,  in  the  Office  of  the 
County  Recorder  of  said  County. 

Except  therefrom  that  portion  of  said 
Lot  6,  described  as  follows: 

Beginning  at  the  intersection  of  the 
southeasterly  line  of  the  land  as 
described  in  the  deed  to  the  City  of  Los 
Angeles  recorded  June  19, 1940,  as 
instrument  no.  1007  in  Book  17516,  page 
390,  official  records  of  said  county  with 
the  westerly  boundary  of  Lot  8  of  Tract 
No.  28139  as  per  map  recorded  in  Book 
1085,  pages  65  to  68  inclusive  of  maps,  in 
said  recorder's  office,  said  intersection 
being  a  point  in  a  non-tangent  curve 
concave  westerly  and  having  a  radius  of 
140.00  feet,  in  said  westerly  boundary  a 
radial  line  that  bears  north  73  degrees  35 
minutes  55  seconds  east  to  said  point; 


thence  along  said  westerly  boundary  as 
follows:  southerly  along  a  non-tangent 
curve  concave  westerly  and  having  a 
radius  of  140.00  feet,  through  central 
angle  of  8  degrees  34  minutes  42 
seconds,  an  arc  distance  of  20.97  feet, 
south  7  degrees  49  minutes  10  seconds 
east  118.95  feet,  southwesterly  along  a 
tangent  curve  concave  northwesterly 
and  having  a  radius  of  75.00  feel; 
through  central  angle  of  89  degrees  53 
minutes  39  seconds,  an  arc  distance  of 
117.67  feet  south  7  degrees  55  minutes  31 
seconds  east  110.00  feet  and  south  41 
degrees  23  minutes  11  seconds  east  30.00 
feet;  thence  north  17  degrees  27  minutes 
17  seconds  west  174.44  feet  to  the 
southwesterly  prolongation  of  the 
southeasterly  line  of  said  hereinabove 
mentioned  deed  to  the  City  of  Los 
Angeles  thence  along  said  southeasterly 
line  and  its  prolongations  thereof  north 
28  degrees  06  minutes  53  seconds  east 
213.00  feet  to  the  point  of  beginning. 

Dated:  September  20. 1991. 
Manuel  Lujan,  |r., 

Secretary  of  the  Interior. 

[PR  Doc.  91-24516  Filed  10-10-91;  8:45  am) 

BILLING  CODE  4310-70-M 


Vancouver  Historical  Study 
Commission;  Meetings 

agency:  National  Park  Service 
Department  of  the  Interior. 

action:  Notice  of  meetings  of 
Vancouver  Historical  Study 
Commission. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  appendix  (1988),  of  the 
next  four  scheduled  meetings  of  the 
Vancouver  Historical  Study 
Commission.  The  next  four  meetings 
will  be  held  on  Tuesday,  January  14, 
1991,  Tuesday,  February  11, 1991, 
Tuesday,  March  10, 1991,  and  on 
Tuesday,  April  14, 1991.  All  four 
meetings  will  be  held  in  the  Vancouver, 
Washington  City  Council  Chambers,  210 
East  13th  Street.  Vancouver, 
Washington.  Commission  meetings  start 
at  1  p.m.,  and  are  planned  to  adjourn  no 
later  than  5  p.m. 

The  purpose  of  the  meetings  are  for 
the  Vancouver  Historical  Study 
Commission  to  conduct  discussions  on 
the  preparation  of  a  study  report  for 
Congress  which  will  make 
recommendations  regarding: 

(1)  The  preservation,  protection, 
enhancement,  enjoyment,  and  utilization 
of  the  historic,  cultural,  natural,  and 
recreational  resources  of  the  Area;  and 

(2)  The  feasibility  of  establishing  a 
Vancouver  National  Historical  Reserve. 
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All  commission  meetings  are  open  to 
the  public.  Seating  space  and  facilities 
of  the  Vancouver  City  Council 
Chambers  to  accommodate  members  of 
the  public  are  somewhat  limited,  and 
persons  will  be  accommodated  on  a 
first-come,  irst  served  basis.  Anyone 
may  file  with  the  Commission  a  written 
statement  concerning  matters  to  be 
discussed.  At  each  meeting,  the  public 
will  be  provided  an  opportunity  to 
provide  both  written  and  verbal 
comment  to  the  Commission.  However, 
the  Commission  Chairman  may  restrict 
the  length  of  public  statements  as 
necessary  to  allow  the  Commission  to 
complete  its  agenda  within  the  allotted 
time. 

Persons  wishing  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Mr.  Keith  Dunbar,  Chief  of  Planning  and 
Environmental  Compliance,  Pacific 
Northwest  Region,  National  Park 
Ser\'ice  83  South  King  Street,  suite 
212,Seattle  Washington  98104  or 
telephone  206-553-4579. 

Draft  summary  minutes  of  each 
Commission  meeting  will  be  available 
for  public  inspection  approximately 
three  (3)  weeks  after  the  meeting  in  Park 
Headquarters.  Fort  Vancouver  National 
Historic  Site,  612  East  Reserve  Street, 
Vancouver,  Washington. 

Dated:  September  27, 1991. 
Charles  H.  Odegaard, 

Regional  Director. 

(FR  Doc.  91-24518  Filed  10-10-91;  8:45  am] 

BILUNQ  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
September  28, 1991.  Pursuant  to  S  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  October  28, 1991. 
Carol  D.  Shull, 
Chief  of  Registration,  National  Register. 

MARYLAND 

Anne  Arundel  County 

Aisquith  Farm  E  Archeological  Site 
(Prehistoric  Human  Adaptation  to  the 
Coastal  Plain  Environment  of  Anne 
Arundel  County  MPS).  Address  Restricted, 
Riva  Vicinity,  91001601 

Katcef  Archeological  Site  (Prehistoric 
Human  Adaptation  to  the  Coastal  Plain 


Environment  of  Anne  Arundel  County 
MPS).  Address  Restricted.  Crofton  vicinity, 
91001600 
Magothy  Quartzite  Quarry  Archeological 
Site  (Prehistoric  Human  Adaptation  to  the 
Coastal  Plain  Environment  of  Anne 
Arundel  County  MPS),  Address  Restricted. 
Pasadena  vicinity,  91001599 

MISSOURI 

Boone  County 

First  Christian  Church.  101  N.  Tenth  St., 
Columbia,  91001590 

TENNESSEE 

Fentress  County 

Allardt  Historic  District  (Fentress  County 
MPS).  Jet.  of  TN  52  and  Base  Line  Rd., 
Allardt.  91001593 

Hardin  County 

Graham,  fames,  House.  Jet.  of  TN  69  and 
Airport  Rd.,  Savannah  vicinity,  91001594 

Humphreys  County 

McAdoo.  Hugh  M..  House.  113  N.  Church  St., 
Waverley,  91001595 

Madison  County 

President's  Home,  Lane  Ave.,  Lane  College 
campus,  Jackson,  91001591 

Robertson  County 

Highland  Chapel  Union  Church,  Highland 
Ave.,  Ridgetop,  91001592 

TEXAS 

Brazoria  County 

East  Columbia  Historic  District  (East 
Columbia  MPS).  S.  Main  St..  East 
Columbia,  91001602 

VIRGINIA 

Augusta  County 

Hanger  Mill,  Jet.  of  VA  801  and  US  250, 
Churchvilie  vicinity,  91001596 

Halifax  County 

Black  Walnut,  VA  600,  850  ft.  S  of  jet  with 
VA  778,  Clover  vicinity,  91001597 

Roanoke  Independent  City 

Huntingdon.  320  Huntingdon  Blvd.,  Roanoke 
(Independent  City),  91001598 

(FR  Doc.  91-24517  Filed  10-10-91;  8:45  am] 

BILUNQ  CODE  4S10-7(Mi 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  In  Clean  Water  Act 
Action 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  City  ofPryor  Creek,  Oklahoma 
and  State  of  Oklahoma,  Civil  Action  No. 
91-C-638-E.  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Oklahoma  on  August  22. 1991. 
This  consent  Decree  concerns  a 
Complaint  filed  by  the  United  States 


against  the  City  of  Pryor  Creek  pursuant 
to  section  309  of  the  Clean  Water  Act.  33 
U.S.C.  1319,  to  require  the  City  of  Pryor 
Creek  to  comply  with  the  terms  of  its 
National  Pollutant  Discharge 
Elimination  System  permit  issued 
pursuant  to  section  402  of  the  Clean 
Water  Act.  33  U.S.C.  1342. 

The  consent  decree  provides  for  a 
schedule  for  the  City  to  come  into 
compliance  with  its  NPDES  permit  and 
sets  interim  limits  on  the  City's 
discharges.  The  decree  provides  for 
stipulated  penalties  for  failure  to  meet 
the  milestones  in  the  schedule  and  for 
violations  of  the  interim  limits.  The 
decree  also  provides  for  a  payment  of 
$20,000  for  past  violations. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  P.O. 
Box  7611,  Ben  Franklin  Station. 
Washington,  DC  20044  and  refer  to 
United  States  v.  City  of  Pryor  Creek, 
Oklahoma  and  State  of  Oklahoma,  DOJ. 
Ref.  No.  900-5-1-1-3136. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office 
of  the  United  States  Attorney,  Northern 
District  of  Oklahoma.  3600  U.S.  Federal 
Building  and  Courthouse,  room  333  West 
Fourth  Street  Tulsa.  Oklahoma.  74103. 
and  at  Region  6  Office  of  the 
Environmental  Protection  Agency.  1445 
Ross  Avenue,  Dallas,  Texas  75202.  The 
proposed  Consent  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue  Building,  NW., 
Washington,  DC  20004,  (202)  347-2072,  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  may  be 
obtained  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  601  Pennsylvania 
Avenue.  NW..  Box  1097.  Washington, 
DC  20004.  When  requesting  a  copy  of 
the  Consent  Decree,  please  enclose  a 
check  in  the  amount  of  $3.57  (25  cents 
per  page  reproduction  costs)  payable  to 
the  "consent  Decree  Library." 
Barry  M.  Hartman, 

Acting  Assistant  A  ttorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-24446  Filed  10-10-91:  8:45  am] 
BILUNQ  CODE  441IH)1-M 
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Drug  Enforcement  Administration 

Manufacjurer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  June  11, 1991, 
Abbott  Laboratories,  14th  Street  & 
Sheridan  Road,  Attn:  Customer  Service 
D-345,  North  Chicago,  Illinois  60064, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufcturer  of  the 
besic  classes  of  controlled  substances 
listed  below: 


Drug 


Dextropropoxyphene, 

forms)  (9273) 

Fentanyl  (9801) 


bulk  (non-dosage 


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention;  DEA 
Fedearl  Register  Representative  (CCR), 
and  msut  be  filed  no  later  than 
November  12, 1991. 

Duted:  September  30. 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  91-24342  Filed  10-10-91:  8;4S  am) 

BILLING  CODE  4410-OMyi 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  July  8. 1991,  and 
published  in  the  Federal  Register  on  July 
16, 1991,  (56FR32446),  Arenol  Chemical 
Corporation,  189  Meister  Avenue, 
Somerville,  New  Jersey  08876,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


3,4-mettiylenedioxyamphetamine  (MDA) 

(7400) 

Amphetamine  (1 100) 


Schedule 


Drug 


Methamphetamine  (1 105).. 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  September  30, 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  91-24543  Filed  10-10-91;  8:45  am) 

BILLING  CODE  4410-0*-M 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  June  18, 1991,  and 
published  in  the  Federal  Register  on 
June  28, 1991,  (56  FR  29713),  Canes 
Chemicals,  Inc.,  Industrial  Park  Road, 
Pennsville,  New  Jersey  08070,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Amobarbital  (2125) 

Pentobarbital  (2270) '. 

Secobarbital  (2315) 

Methadone  (9250) 

Methadone-intermediate  (9254) 

Dextropropoxyphene,  bulk  (non-dosage 
forms)  (9273) 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  September  30, 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  91-24544  Filed  10-10-91;  8:45  am] 

BILLING  CODE  4410-0»-M 


Manufacturer  of  Ccntrollad 
Substances:  Registration 

By  Notice  dated  June  23, 1991,  and 
published  in  the  Federal  Register  on  July 
10, 1991,  (56FR31424),  Penick 
Corporation,  158  Mount  Olivet  Avenue, 
Newark,  New  Jersey  07114,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Ibogalne  (7260) 

Tetrahydrocannablnots  (7370) 

Dihydromorphine  (9145) 

Phoicodine  (9314) 

Alphacetylmethadol  (9603) 

Methylphenidate  (1724) 

Cocaine  (9041 ) 

Codeine  (9050) „., 

Dihydrocodeine  (9120) 

Oxycodone  (9143) 

Hydromorphone  (91 50) 

Diphenoxylate  (9170) 

Benzoylecgonine  (9180) 

Ethylmorphine  (9190) 

Hydrocodone  (9 1 93) 

Mependine  (pethidine)  (9230) 

Methadone  (9250) 

Methadone-intermediate  (9254) 

Dextropropoxyphene.  bulk  (non-dosage 

forms)  (9273) 

Morphine  (9300) 

Thebaine  (9333) 

Opium  extracts  (9610) 

Opium  fluid  extract  (9620) 

Opium  tincture  (9630) 

Opium,  powdered  (9639) 

Opium,  granulated  (9640) 

Oxymorphone  (9652) 

Poppy  Straw  Concentrate  (CPS)  (9670)... 

Phenazocine  (971 5) 

Fentanyl  (9801 ) 

Alfentanil  (9737) 

Sufentanil  (9740) 


Schedule 


A  registered  manufacturer  did  make  a 
comment  with  respect  to 
methylphenidate.  Therefore,  pursuant  to 
section  303  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  and  title  21,  Code  of  Federal 
Regulations,  $  1301.54(e),  the  Deputy 
Assistant  Administrator  hereby  orders 
that  the  application  submitted  by  the 
above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted,  with  the  exception  of 
methylphenidate. 

Dated:  September  30. 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  91-24545  Filed  10-10-91;  8:45  am| 

BILLING  COOC  4410-OMI 
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Manufacturer  of  Ccntrolled 
Substances;  Registration 

By  Notice  dated  July  9, 1991.  and 
piibHshed  in  the  Federal  Register  on  July 
16. 1991,  (56FR32446).  Radian 
Corporation,  P.O.  Box  201088,  8501 
Kfopac  Boulevard,  Austin,  Texas  78759, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 


Methaqualone  (2565) 

Lysergic  acid  defrvlarrmJe  (7315) ....... 

Tetrahydrocannabhiols  (7370) 

3,4-methylonedioxamphQtamine 

(MDA)(740C)  

3 ,4-methylene<lio  ifymethamphetamine 

(MDMA)(7405) 

Arrprietamlne  (1 100) 

Msthamp^etamine  (1 105)....^ 

Pentobarbital  (2270) 

PheficyclKJinc  (7471) 

Metfiadone  (9250) 

Fentanyt  (9801) 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations, 
§  1301.54(c).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  September  30, 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministrction. 

|FR  Doc.  91-24546  Filed  10-10-91;  8:45  am) 

BJLUNO  CODE  4410-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-25,830) 

American  Sign  and  Indicator  Corp., 
Spokane,  WA;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  August  23, 
1991,  the  Washington  State  Labor 
Council.  AFL-CIO  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  for  petition 
TA-W-25,830  was  signed  on  July  31, 
1991  and  published  in  the  Federal 
Register  on  August  13, 1991  {56  FR 
38468). 


Pursuant  to  29  CFR  90.13(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  Spokane  facility  of  American  Sign 
&  Indicator  (AS&I)  produced  electronic 
scoreboard  equipment,  electronic 
message  centers  and  other  peripheral 
electronic  signage. 

The  union  claims  that  the  Department 
did  not  include  customers  of  LED  (Smart 
Signs),  Electronic  message  centers  or  the 
domestic  customer  base  for  AED. 

AED  is  an  independent  firm  which 
purchased  AS&I's  leased  signs  business. 
The  Department  would  not  include 
customers  of  a  firm  other  than  the 
subject  firm  in  its  survey  to  demonstrate 
whether  the  "contributed  importantly" 
test  was  met. 

The  findings  also  show  that  no  LED 
Smart  Signs  were  produced  during  the 
period  relevant  to  the  petition.  Section 
223(b)(1)  of  the  Trade  Act  does  not 
permit  the  certification  of  workers  laid 
off  prior  to  one  year  of  the  petition  date 
which  in  this  case  is  May  2, 1991. 

The  names  of  the  additional 
customers  submitted  by  the  union  were 
considered  in  the  Department's  initial 
investigation.  The  customers  were  either 
outside  the  scope  of  the  Department's 
investigation  or  their  purchases  were 
too  small  to  provide  a  basis  for  a  worker 
group  certification. 

The  Department's  denial  was  based 
on  the  fact  that  the  sale  and  production 
criterion  as  well  as  the  "contributed 
importantly"  test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  Investigation  findings  show  that 
sales  increased  in  1990  compared  to 
1989.  The  Department's  lost  bids  survey 
did  not  show  any  import  impact. 

Other  findings  show  that  all 
production  at  Spokane  was  transferred 
to  Norcross,  Georgia  by  mid-1991.  A 
domestic  transfer  of  production  would 
not  provide  a  basis  for  a  worker  group 
certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  facts  or  of  the 
law  which  would  justify  reconsideration 
of  the  Department  of  Labor's  prior 


decisions.  Accordingly,  the  application 
is  denied. 

Signed  at  W.islilngfon,  DC,  this  3rd  day  of 
October  1991. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  & 
Actuarial  Services,  Unemployment  Insurance 
Service. 

[FR  Doc.  91-24641  Filed  10-10-91;  8:45  am) 
MLLINO  CODE  4$10-90-W 


[TA-W-26,041] 

Nerco  Oil  and  Gas,  Inc.  Vancouver, 
WA;  Revised  Determination  on 
Reconsideration 

On  September  20, 1991,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  of  Nerco  Oil  and  Gas, 
Inc.,  Vancouver,  Washington. 

Nerco  Oil  and  Gas  is  an  integrated 
company  engaging  in  the  exploration 
and  production  of  crude  oil  and  natural 
gas.  The  major  portion  of  the  company's 
revenues  comes  from  the  sale  of  crude 
oil. 

Findings  on  reconsideration,  show 
that  Nerco  Oil  and  Gas  met  the 
decreased  sales  and  production  criterion 
when  1991  sales  data  from  the  two 
major  acquisitions  which  occurred  in 
January  1991.  Other  findings  show 
significant  worker  separations  occurred 
in  1991. 

The  Department's  survey  found  that 
crude  oil  customers  accounting  for  a 
major  portion  of  Nerco's  sales  decline 
increased  their  import  purchases,  in 
quantity,  while  reducing  their  purchases 
from  Nerco  in  the  first  six  months  of 
1991  compared  to  the  same  period  in 
1990. 

U.S.  imports  of  crude  oil  increased 
absolutely  and  relative  to  domestic 
shipments  in  1990  compared  to  1989. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
crude  oil  and  natural  gas  produced  at 
Nerco  Oil  and  Gas,  Inc..  Vancouver, 
Washington  contributed  importantly  to 
the  decline  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
at  Nerco  Oil  and  Gas,  Inc.,  Vancouver, 
Washington.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974. 1 
make  the  following  revised 
determination: 

"All  workers  of  Nerco  Oil  and  Gas,  Inc., 
Vancouver,  Washington  who  liecame  totally 
or  partially  separated  from  employment  on  or 
after  January  1, 1991  are  eligible  to  apply  for 


II 
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adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  3rd  day  of 
October  1991. 
Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  8r 
Actuarial  Services,  Unemployment  Insurance 
Service. 
[FR  Doc.  91-24642  Filed  10-10-01;  8:45  am] 

BILUNO  CCX>C  4810-3041 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utihzing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequendy  and  in  large 


volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
Interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fring  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  Usted  by 
Volume,  State,  and  page  numbers. 

Volume  I 

Tennessee: 

TNei-25(Oct.  11, 1991) p.  1232s,  pp. 

1232t- 
1232y. 

TN91-26(Oct  11. 1991) -..  p.  1232W,  pp. 

1232X- 
1232r 

TN91-27(Oct.  11. 1991) p.  1232aa.  pp. 

1232bb- 
1232dd. 

TN91-28(Oct  11. 1991) p.  1232ee,  pp. 

1232fr- 
1232hh. 


West  Virginia.  WV91-«(Oct.    p.  1487,  p. 
11. 1991).  1468. 

Volume  II 

Louisiana: 

LA91-12(Oct.  11. 1991) p.  All. 

LA91-13(Oct  11. 1991) p.  All. 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Volume  I 

Ceo.rgia.   GA91-3   (Feb.   22,    p.  223,  pp. 

1991).  224-227. 

MassachusetU.  MA91-1    p.  421.  pp. 

(Feb.  22. 1991).  422-427. 

New  Jersey.  NJ91-2  (Feb.  22.    p.  701.  pp. 

1991).  703, 705. 

New  York: 

NY91-2  (Feb.  22. 1991) p.  777,  pp. 

778-780.  pp. 
782-784, 
786.  p.  768. 

NY91-13  (Feb.  22. 1991) p.  901,  pp. 

902-909. 
Virginia: 

VA91-15  (Feb.  22. 1991) p.  1273.  pp. 

1274-1275. 

VA91-17  (Feb.  22, 1991) p.  1281,  p. 

1282. 

VA91-18  (Feb.  22. 1991) p.  1285.  p. 

1286. 

Volume  II 

Arkansas.  AR91-1  (Feb.  22,    p.  3.  p.  4. 

1991). 
Iowa.  L\91-2  (Feb.  22. 1991)....  p.  29,  p.  30. 
Kansas: 

KS91-7  (Feb.  22.  1991) p.  369,  pp. 

370-371. 

KS91-0  (Feb.  22.  1991) p.  381.  p.  383. 

KS91-10  (Feb.  22. 1991) p.  387,  p.  388. 

KS91-11  (Feb.  22. 1991) p.  389,  p.  390. 

Louisiana: 

LA91-4  (Feb.  22. 1991) p.  399. 

LA91-5  (Feb.  22, 1991) p.  405.  pp. 

406-^12.  pp. 
415-416. 
4ia  pp. 
419.  421. 
New  Mexico,  NM91-1  (Feb.    p.  779,  pp. 

22,  1991).  781-794b. 

Wisconsin: 

WI91-1  (Feb.  22. 1991) ...-  p.  All. 

WI91-3  (Feb.  22. 1991) p.  120S.  p. 

1208. 
Volume  III 
Califomla,  CA91-4  (Feb.  22.    p.  75.  pp.  78- 
1901).  B2- 
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General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  4th  day  of 
October  1991. 

Alan  L  Moss, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  91-24349  Filed  10-10-91;  8:45  am) 

BIUJNQ  COOE  4C10-27-M 


Pension  and  Welfare  Benefits 
Administration 

(Prohibited  Transaction  Exemption  91-60; 
Exemption  Application  No.  D-8476,  et  al.] 

Grant  of  Individual  Exemptions;  Austin 
Supply,  incorporated  Defined  Benefit 
Pension  Plan,  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTKM:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department]  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 


and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  PR  47713.  October  17. 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836. 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Austin  Supply,  Incorporated  Defined 
Benefit  Pension  Plan  (the  Plan)  Located 
in  Sacramento,  California 

(Prohibited  Transaction  Exemption  91-60; 
Application  No.  D-8476J 

Exemption 

The  restrictions  of  section  406(a], 
406(b)(1)  and  (b)  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  a  loan  of 
$180,000  by  the  Plan  to  Austin  Supply. 
Incorporated  provided  that  the  terms  are 
not  less  favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  3. 1991  at  56  FR  43612. 


FOR  FURTHER  INFORMATION  CONTACT: 

Allison  Padcams  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

USPCI,  Inc.  Savings  Plan  (the  Plan) 
Located  in  Houston,  Texas 

[Prohibited  Transaction  Exemption  91-61; 
Exemption  Application  No.  D--8671] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Plan  of  certain  real  estate 
limited  partnership  interests  (the 
Interests)  to  USPCI,  Inc..  the  sponsor  of 
the  Plan,  provided  that  the  price  for  each 
of  the  Interests  is  the  greater  of  either  (i) 
the  original  purchase  price  for  each  of 
the  Interests,  plus  additional 
contributions  or  expenses  relating  to  the 
holding  of  the  Interests,  or  (ii)  the  fair 
market  value  of  each  of  the  Interests  on 
the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  15, 1991  at  56  FR  40641. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  E.F.  Williams  of  the  Department  at 
(202)  523-8883.  (This  is  not  a  toll-free 
number.) 

Daiwa  Securities  America,  Inc.  (Daiwa) 
Located  in  New  York,  New  York 

[Prohibited  Transaction  Exemption  91-62; 
Exemption  Application  No.  D--8749J 

Exemption 

I.  Transactions 

A.  Effective  January  1. 1991,  the 
restrictions  of  sections  406(a)  and  407(u) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
an  employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with . 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
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the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing,  section 
I.A.  does  not  provide  an  exemption  from 
the  restrictions  of  sections  406(a)(1)(E), 
406(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
Excluded  Plan  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  the  Excluded  Plan.' 

B.  Effective  January  1, 1991,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
a  plan  when  the  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
investment  of  plan  assets  in  the 
certificates  is  (a)  an  obligor  with  respect 
to  5  percent  or  less  of  the  fair  market 
value  of  obligations  or  receivables 
contained  in  the  trust,  or  (b)  an  affiliate 
of  a  person  described  in  (a);  if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.'  For  purposes  of  this 


paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)(i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.(l)  or  (2). 

C.  Effective  January  1, 1991,  the 
restrictions  of  sections  406(a),  406(b], 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust; 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certiflcates  issued  by  the 
trust.' 

Notwithstanding  the  foregoing,  section 
I.e.  does  not  provide  an  exemption  from 
the  restrictions  of  section  406(b)  of  the 
Act  or  from  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 
"qualified  administrative  fee"  as  defined 
in  section  III.S. 

D.  Effective  January  1, 1991,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a 
party  in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 


■  Section  I.A.  provides  no  relief  Irom  section* 
40e(a)(l)|E).  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Flan 
within  the  meaning  of  section  3(21)(A)(ii)  and 
regulation  29  CFR  2Sia3-21(c). 

*  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (iiuch  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 


same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  vahiatlon 
date  of  the  fund. 

*  In  the  case  of  a  private  placement 
memorandum,  such  memorandum  must  contain 
substantially  the  same  information  that  would  t>e 
disclosed  in  a  prospectus  if  the  offering  of  the 
certiHcates  were  made  in  a  registered  public 
offering  under  the  Securitie*  Act  of  1933.  In  the 
Department's  view,  the  private  placement 
memorandum  must  contain  sufficient  information  to 
permit  plan  fiduciaries  to  make  Informed  investment 
decisions. 


the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F).  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F), 
(G),  (H)  or  (1)  of  the  Code,  solely 
because  of  the  plan's  ownership  of 
certificates. 

n.  General  Conditions. 

A.  The  relief  provided  under  part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  4  Poor's 
Corporation  (SftPs),  Moody's  Investors 
Service,  Inc.  (Moody's),  Duff  &  Phelps 
Inc.  (D&P)  or  Fitch  Investors  Service, 
Inc.  (Fitch); 

(4)  The  trustee  Is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  aHiUate  of  a 
servicer  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  the  servicer  pursuant 
to  the  terms  of  a  pooling  and  servicing 
agreement  providing  for  such  succession 
upon  the  occurrence  of  one  or  more 
events  of  default  by  the  servicer, 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling  and 
servicing  agreement  and  reimbursement 
of  the  servicer's  reasonable  expenses  in 
connection  therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 
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B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
descretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  part  I.  if  the  provision  of 
subsection  II.A(6]  above  is  not  satisfied 
with  respect  to  acquisition  or  holding  by 
a  plan  of  such  certificates,  provided  that 
(1)  such  condition  is  disclosed  in  the 
prospectus  or  private  placement 
memorandum;  and  (2)  in  the  case  of  a 
private  placement  of  certificates,  the 
trustee  obtains  a  representation  from 
each  initial  purchaser  which  is  a  plan 
that  it  is  in  compliance  with  such 
condition,  and  obtains  a  convenant  from 
each  initial  purchaser  to  the  effect  that, 
so  long  as  such  initial  purchaser  (or  any 
transferee  of  such  initial  purchaser's 
certificates)  is  required  to  obtain  from 
its  transferee  a  representation  regarding 
compliance  with  the  Securities  Act  of 
1933.  and  such  transferees  will  be 
required  to  make  a  written 
representation  regarding  compliance 
with  the  condition  set  forth  in 
subsection  II.A.(6)  above. 

III.  Definitions 

For  purposes  of  this  exemption: 
?^.  Certificate  means: 

(1)  A  certificate — 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Infernal  Revenue 
Code  of  1986:  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust; 

With  respect  to  certificates  defined  in 
(1)  and  (2)  for  which  Daiwa  or  any  of  its 
affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either— 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  {including,  but  not  limited  to, 


home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to.  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
UI.T); 

(c)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  Guaranteed  governmental 
mortgage  pool  certificate,  as  defined  in 
29  CFR  2510.3-101(i)(2); 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l): 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's.  Moody's.  D&P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  Underwriter  means: 

(1)  Daiwa; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Daiwa;  or 


(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Daiwa  or  a  person  described  in  (2)  is  a 
manager  or  co-manager  with  respect  to 
the  certificates. 

D.  Sponsor  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  there  in  exchange  for 
certificates. 

E.  Master  Servicer  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservices,  the  assets  of  the  trust. 

F.  Subservicer  means  an  entity  which, 
under  the  supervision  of  and  on  behalf 
of  the  master  servicer,  services  loans 
contained  in  the  trust,  but  is  not  a  party 
to  the  pooling  and  servicing  agreement. 

G.  Servicer  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
sub-servicer. 

H.  Trustee  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  Insurer  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for.  a  trust. 

Notwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust. 

J.  Obligor  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B)  of 
the  Act. 

L.  Restricted  Group  with  respect  to  a 
class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  any  obligor  with  respect  to 
obligations  or  receivables  including  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  dale  of  the 
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initial  issuance  of  certificates  by  the 
trust:  or. 

(7)  Any  affiliate  of  a  person  described 
in  (1H6)  above. 

M.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defmed  in  section 
3(15]  of  the  Act],  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3]  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1]  Such  person  is  not  an  affihate  of 
that  other  person;  and. 

(2]  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1]  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan]  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2]  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3]  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates]  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  delivery  of  certificate  from, 
the  other  party], 

R.  Reasonable  compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  2550.408C-2. 

S.  Qualified  administrative  fee  means 
a  fee  which  meets  the  following  criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 


(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  Qualified  equipment  note  secured 
by  a  lease  means  an  equipment  note: 

(a]  Which  is  secured  by  equipment 
which  is  leased; 

(b]  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c]  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  Qualified  motor  vehicle  lease 
means  a  lease  of  a  motor  vehicle  where: 

(a]  The  trust  holds  a  security  interest 
in  the  lease; 

(b]  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle:  and 

(c]  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  Pooling  and  servicing  agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments,  "Pooling  and  Servicing 
Agreement"  also  includes  the  indenture 
entered  into  by  the  trustee  of  the  trust 
issuing  such  certificates  and  the 
indenture  trustee. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  15, 1991  at  58  FR  40632. 
EFFECTIVE  DATE:  This  exemption  is 
effective  for  transactions  occurring  on  or 
after  January  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ronald  Willett  of  the  Department, 
telephone  (202]  523-8881.  (This  is  not  a 
toll-free  number.] 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1]  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 


disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  thee  exemptions 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations  . 
contained  in  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC  thia  Sth  day  of 
October,  1991. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  91-24639  Filed  10-10-01;  8:45  am) 
BtLUNQ  COOC  4S1»-2>-M 


(Application  No.  D-8674,  et  aL] 

Proposed  Exemptions;  PKF— Mark  III, 
Inc^  Prof  It  Sharing  Plan  (the  Plan) 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act]  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions. 
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unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  PR 
32836.  32847.  August  10. 1990).  EffecUve 
December  31. 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  PR 
47713,  October  17. 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 


proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

PKF-Mark  III,  Inc.,  Profit  Sharing  Plan 
(the  Plan),  Located  in  Newtown, 
Pennsylvania 

(Application  No.  D-6874] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40d(a)  of  the  Act 
and  section  4g75(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a)  and  406(b)(1)  and  (2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  for  cash  of  an  interest  in 
Kings  Woods  Associates  (the  Interest) 
from  the  Plan  to  PKF-Mark  III.  Inc.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  provided  the  Plan 
receives  no  less  than  the  greater  of 
$621,500  or  the  net  fair  market  value  of 
the  Interest  at  the  time  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  general 
independent  contractor  engaged  in  the 
design  and  building  of  roads,  bridges, 
water  and  sewer  treatment  plants  and 
similar  kinds  of  facilities.  The  Plan  is  a 
profit  sharing  plan  which  had  96 
participants  and  total  assets  of 
$7,247,989  as  of  June  30. 1990. 

2.  Kings  Woods  Associates  is  a 
limited  partnership  (the  Partnership) 
formed  in  September  1986  for  the 
purpose  of  investing  in  real  property. 
The  sole  asset  of  the  Partnership  is  a 
parcel  of  land  (the  Property)  consisting 
of  approximately  132  acres,  exclusive  of 
legal  right-of-way,  located  in  New  Hope 
Borough  and  Solebury  Township.  Bucks 
County.  Pennsylvania.  The  applicant 
represents  that  the  other  partners  in  the 
Partnership  are  unrelated  to  the  Plan 
and  the  Employer.  The  Employer  does 
not  own  any  interest  in  the  Partnership 
and  the  Property  is  not  adjacent  to  any 
property  of  the  Employer.  However,  the 
Employer  has  in  the  past  loaned  money 
to  the  general  partner  of  the  Partnership 
for  a  project  which  is  unrelated  to  the 
Partnership. 

3.  The  Interest  represents  a  50  percent 
ownership  of  the  Partnership.  The  Plan 
said  $2,000  in  cash  at  the  time  of 
purchase  of  the  Interest  when  the 
Partnership  was  formed.  The  Plan  also 


borrowed  $106,000  from  the  Employer  in 
connection  with  its  purchase  of  the 
Interest.  Subsequently,  in  August  1987, 
the  Partnership  was  granted  a 
construction  loan  of  $1,955,000  from  the 
Bucks  County  Bank  (the  Bank)  to 
finance  the  building  of  roads  and 
improvements,  such  as  the  preparation 
of  subdivided  lots,  on  the  ftt)perty.  The 
applicant  represents  that  neither  the 
Employer  nor  any  related  entity  built 
any  of  the  roads  or  various  other 
improvements  on  the  Property.  The  Bank 
served  in  a  fiduciary  capacity  to  the 
Plan  from  September  1981  through 
December  1988.  However,  the  Bank  was 
not  involved  in  the  decision  by  the  Plan 
to  invest  in  the  Partnership.  Security  for 
the  loan  was  evidenced,  in  part,  by  a 
note  secured  by  a  first  lien  mortgage  on 
the  Property  and  by  surety  of  $977,500 
by  the  Plan.  In  November  1988.  the 
Partnership  was  granted  an  additional 
$2,000,000  loan  from  the  Bank.'  As  of 
June  30. 1990,  the  indebtedness  of  the 
Partnership  to  the  Bank  was  $3,667,000, 
representing  the  Partnership's  total 
indebtedness.  Through  that  date,  the 
Plan's  total  cash  expenditure  for 
acquiring  and  holding  the  Interest  was 
approximately  $403,000. 

4.  The  Plan  obtained  an  appraisal  on 
the  Property  from  Albert  F.  Laubmeier, 
MAI  and  Melanie  Pittner  (the 
Appraisers)  located  in  Doylestown, 
Pennsylvania.  The  applicant  represents 
that  the  Appraisers  are  independent  of 
the  Plan  and  the  Employer.  According  to 
the  Appraisers,  a  portion  of  the  Prop>erty 
is  located  in  Solebury  Township  and  is 
zoned  rural  residential,  while  another 
portion  is  located  in  New  Hope  Borough 
and  is  zoned  low  density  residential. 
The  Solebury  portion  is  assessed  as  raw 
undeveloped  land  and  the  New  Hope 
portion  is  assessed  as  a  project  of 
subdivided  lots.  The  Appraisers  believe 
that  the  highest  and  best  use  of  the 
Property  would  be  for  residential 
development.  Placing  emphasis  on  the 


■  The  Department  determined  in  an  audit  of  the 
Plan  that  certain  of  tliese  traniactions  conitituted 
prohibited  transactiona  under  lection  406  of  the  Act 
By  letter  of  November  2a  198S.  the  Department 
luggeited  certain  corrective  actions  to  the  Plan 
fiduciaries,  including  the  immediate  release  of  Plan 
assets  being  used  as  security  on  the  initial  loan  and 
repayment  to  the  Plan  of  the  interest  paid  on  the 
$106,000  loan  of  money  from  the  Employer.  By  letter 
of  March  8, 1990,  to  the  Plan  fiduciaries,  the 
Department  determined  that  these  corrective 
actions  had  t>een  completed.  Also,  in  that  letter  the 
Plan  fiduciaries  were  informed  that,  pursuant  to 
section  3003(c)  of  the  Act  information  Indicating 
that  prohibited  transactions  had  occurred  would  be 
transmitted  to  the  Department  of  the  Treasury. 
Subsequently,  the  applicant  represents  that  the 
Employer  paid  excise  taxes  to  the  Internal  Revenue 
Service  for  the  three  Plan  years  ending  in  |une  1990 
In  regard  to  the  loan  of  $106,000  from  the  Employer 
to  the  Plaa 
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sales  comparison  approach  to  value,  the 
Appraisers  estimated  that  the  fair 
market  value  of  the  Property  as  of  June 
29, 1990  was  $4,910,000.  The  net  fair 
market  value  of  the  Property  was 
$1,243,000,  taking  account  of  the 
Partnership's  indebtedness  of  $3,667,000. 
The  applicant  thus  represents  that  on 
June  29, 1990,  the  net  fair  market  value 
of  the  Interest  was  $621,500. 

5.  According  to  the  applicant,  the  Plan 
purchased  the  Interest  in  order  to  earn 
capital  appreciation  on  what  appeared 
to  be  a  prudent  investment  at  the  time. 
In  fact,  the  Interest  did  appreciate  in 
value  during  the  Plan  year  ended  in  June 
1988.  Since  that  time,  however,  the  real 
estate  market  has  declined  in  the  area  of 
the  Property.  Accordingly,  in  order  to 
avoid  further  depreciation  in  the  value 
of  the  Property,  the  Plan  proposes  to  sell 
the  Interest  to  the  Employer.  The 
Employer.  The  Employer  will  pay  no 
less  than  the  net  fair  market  value  for 
the  Interest  at  the  time  of  sale,  based  on 
an  updated  independent  appraisal  of  the 
Property  and  taking  account  of  the 
remaining  debt  of  the  Partnership  at  that 
time.  Following  the  sale,  the  Employer 
will  replace  the  Plan  as  a  partner  in  the 
Partnership  and  the  Plan  will  have  no 
liability  in  regard  to  the  outstanding 
indebtedness  of  the  Partnership.  The 
transaction  will  be  entirely  for  cash,  and 
the  Plan  will  pay  no  fees  or  commissions 
in  regard  to  the  sale. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1) 
The  fair  market  value  of  the  Interest  will 
be  established  by  independent  real 
estate  appraisers;  (2)  the  Plan  will 
receive  no  less  than  the  net  fair  market 
value  of  the  Interest  at  the  time  of  sale; 

(3)  the  sale  will  be  entirely  for  cash;  and 

(4)  the  transaction  will  relieve  the  Plan 
of  an  investment  in  real  property  which 
has  been  decreasing  in  value  in  recent 
years. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Kelty  of  the  Department,  telephone 
(202)  523-«883.  (This  is  not  a  toll  free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 


responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does  it 
a^ect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries. 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneHciaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  8th  day  of 
October,  1991. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  91-24640  Filed  10-10-«1:  8:45  am) 
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NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBUC 
HOUSING 

Meetings/Public  Hearings 
Announcement 

agency:  National  Commission  on 
Severely  Distressed  Public  Housing. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 


DATES:  October  14, 1991,  9:30  a.m.-3  p.m. 

ADDRESSES:  Columbus  Housing 

Authority,  Board  Room,  960  East  5th 

Avenue.  Columbus,  OH  43201,  (614)  294- 

4901. 

FOR  FURTHER  INFORMATION  CONTACT 

Carmelita  Pratt,  Administrative  Officer, 

The  National  Commission  on  Severely 

Distressed  Public  Housing,  1100  L  Street. 

NW.,  #7121.  Washington,  DC  20005  (202) 

275-6933. 

TYPE  OF  MEETING:  Open. 

Due  to  scheduling  di^culties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by 
Federal  Advisory  Committee  Act. 
CanneliU  R.  Pratt. 
Administrative  Officer. 
[FR  Doc.  91-24558  Filed  10-10-91;  8:45  am) 
BtUJNQ  cooc  assiHir-M 


Meetings/Public  Hearings 
Announcement 

agency:  National  Commission  on 
Severely  Distressed  Public  Housing. 
action:  Notice  of  meeting. 

summary:  In  according  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 
DATES:  October  11, 1991,  9:30  a.m.-3  p.m. 
ADDRESSES:  Cobo  Conference 
Exhibition  Center,  1  Washington 
Boulevard,  room  D-17,  Detroit.  MI  48226. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carmelita  Pratt,  Administrative  Officer, 
The  National  Commission  on  Severely 
Distressed  Public  Housing,  1100  L  Street. 
NW..  #7121.  Washington,  DC  20005  (202) 
275-6933. 
TYPE  OF  MEETING:  Open. 

Due  to  scheduling  difficulties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by 
Federal  Advisory  Committee  Act. 
CarmeliU  R.  Pratt, 
Administrative  Officer. 
[PR  Doc  01-24559  Filed  10-10-81:  8:45  am] 


Meetings/Public  Hearings 
Announcement 

AGENCY:  National  Commission  on 
Severely  Distressed  Public  Housing. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Commission  on  Severely  Distressed 
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Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 

dates:  October  21, 1991.  Public  Hearing. 
9:30  a.m. — 3  p.m.  Full  Commission 
Meeting.  4  p.m. — 6  p.m.  October  22, 1991. 
Commissioners  Retreat  8  a.m. — 4  p.m. 

ADDRESSES:  Public  Hearing: 

City  Council  Chambers.  City  HalL  4th 

Floor,  Philadelphia,  PA. 
Full  Commission  Meeting: 

Philadelphia  Airport  Marriott. 
Commissioner  Retreat 

Philadelphia  Airport  Marriott. 

FOR  FlfflTHER  INFORMATION  CONTACT: 

Carmelita  Pratt,  Administrative  Officer, 
The  National  Commission  on  Severely 
Distressed  Public  Housing,  1100  L  Street, 
NW.,  #7121,  Washington,  DC  20005  (202) 
275-6933. 

TYPE  OF  MEETING:  Open. 

Due  to  scheduling  difficulties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by 
Federal  Advisory  Committee  Act. 
Carmelita  R.  Pratt, 
Administrative  Officer. 
[FR  Doc.  91-24660  Filed  10-10-91;  8:45  amj 

BILUNQ  CODE  S«2e-07-« 


Meetings/Public  Hearings 
Announcement 

agency:  National  Commission  on 
Severely  Distressed  Public  Housing. 

ACTION:  Notice  of  meeting. 

summary:  In  according  with  the  Federal 
Advisory  Committee  Act  Public  Law 
92-463,  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 

DATES:  October  16, 1991,  9:30  a.m.-3  pjn. 

ADDRESSES:  Lafayette  Hotel,  Grand 
BdUroom  A,  1  Avenue  DeLafayette 
(adjacent  to  Chauncey  St.).  Boston.  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmelita  Pratt,  Administrative  Officer, 
The  National  Commission  on  Severely 
Distressed  Public  Housing.  1100  L  Street, 
NW.,  #7121,  Washington,  DC  20005  (202) 
275-6933. 

TYPE  OF  MEETING:  Open. 

Due  to  scheduling  difficulties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by 
Federal  Advisory  Committee  Act. 
Carmelita  R.  Pratt, 
Administrative  Officer. 
|rR  Doc.  91-24561  Filed  10-10-91;  8:45  am) 
BiujNQ  COM  (rao-tr-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meetings 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506: 
FOR  FURTHER  INFORMATION  CONTACT 
David  Fisher,  Advisory  Committee 
Management  Officer,  National 
EndoMrment  for  the  Humanities, 
Washington,  DC  20506;  telephone  202/ 
786-0322. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4)  and  (6)  of  section 
552b  of  title  5,  United  States  Code. 

1.  Date:  November  1. 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  Art  Music 
and  Dance,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  May  1992. 

2.  Date:  November  4, 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  World 
History,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  May  1992. 

3.  Date:  November  4, 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 


Room:  430. 

Program:  This  meeting  will  review  Study 
Grants  for  College  aryi  University 
Teachers  applications  in  Philosophy, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  May  1992. 

4.  Date:  November  5. 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  M07. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  Classical 
Medieval  and  Renaissance  Studies, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  May  1992. 

5.  Date:  November  5, 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  Politics  and 
Social  Sciences  L  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1992. 

6.  Date:  November  5, 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  American 
History,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  May  1992. 

7.  Date:  November  5. 1991. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  October  1. 
1991  deadline  in  the  Higher  Education 
in  the  Humanities  Program,  submitted 
to  the  Division  of  Education  Programs, 
for  projects  beginning  after  March 
1992. 

8.  Date:  November  6, 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  M07. 

Program:  This  meeting  *vill  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  American 
Literature  and  History  I,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
May  1992. 

9.  Date:  November  6, 1991. 
Time:  8:30  a.in.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  Philosophy 
and  Religion,  submitted  to  the 
Division  of  Fellowships  end  Seminars, 
for  projects  beginning  after  May  1992. 

10.  Date:  November  7, 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
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Room:  430. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
TeacheFS  applications  in  Politics  and 
Social  Sciences  II,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May.  1992. 

11.  Date:  November  7. 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  M07. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  British  - 
Literature  and  Literary  Criticism, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  May  1992. 

12.  Date:  November  7. 1991. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  October  1, 
1991  deadline  in  the  Higher  Education 
in  the  Humanities  Program,  submitted 
to  the  Division  of  Education  Programs, 
for  projects  beginning  after  March 
1992. 

13.  Date:  November  8, 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
Projects  in  Media,  submitted  to  the 
.  Division  of  Public  Programs,  for 
projects  beginning  after  April  1. 1992. 

14.  Date:  November  8. 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  Ml4. 

Program:  This  meeting  will  review  Study 
Grants  for  College  and  University 
Teachers  applications  in  Languages 
and  Literatures,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  May  1992. 

15.  Date:  November  8, 1991. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers  and 
Independent  Scholars  applications  in 
American  Literature  and  History  H, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  May  1992. 

16.  Date:  November  12, 1991. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  October  1. 
1991  deadline  in  the  Higher  Education 
in  the  Humanities  Program,  submitted 
to  the  Division  of  Education  Programs, 
for  projects  beginning  after  March 
1992. 

17.  Date:  November  19. 1991. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  315. 


Program:  This  meeting  will  review 
proposals  submitted  to  the  October  1, 
1991  deadline  in  the  Higher  Education 
in  the  Humanities  Program,  submitted 
to  the  Division  of  Education  Programs, 
for  projects  beginning  after  March 
1992. 

18.  Date:  November  21, 1991. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  October  1, 
1991  deadline  in  the  Higher  Education 
in  the  Humanities  Programs, 
submitted  to  the  Division  of  Education 
Programs,  for  projects  beginning  after 
March  1992. 

19.  Date:  November  22. 1991. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review  State 
and  Regional  Exemplary  Award 
applications,  submitted  by  state 
humanities  council  to  the  Division  of 
State  Programs,  for  projects  beginning 
after  April  1, 1992. 

David  Fisher, 

Advisory  Committee  Management  Officer. 

[PR  Doc.  91-24590  Filed  10-10-91;  8:45  am] 

BILUNO  CODE  7534-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Committee  of  Visitors  on  Advisory 
Panel  for  Advanced  Scientific  Computing. 

Place:  National  Science  Foundation.  1800  G 
Street.  NW.,  Washington,  DC  20550,  room 
417. 

Date  &  Time:  October  28-29, 1991—8:30 
a.m.-5  p.m. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lillian  Ellis, 
Administrative  Assistant,  Division  of 
Advanced  Scientific  Computing,  1800  G 
Street,  NW.,  room  417,  Washington,  DC 
20550,  Phone:  (202)  357-9778. 

Purpose  of  Meeting:  To  provide  oversight 
review  within  the  Division  of  Advanced 
Scientific  Computing. 

Agenda:  To  carry  out  Committee  of  Visitors 
(COV)  review  including  examination  of 
decisions  on  proposals,  reviews,  and  other 
privileged  materials. 

Reason  for  Closing:  The  oversight 
committee's  review  of  proposal  actions  will 
include  privileged  intellectual  property  and 
personal  information  that  could  harm 
individuals  if  it  were  disclosed,  if  discussions 
were  open  to  the  public,  these  matters  that 
are  exempt  under  5  U.S.C.  552b(c)  (4)  and  (6) 
of  the  Government  in  the  Sunshine  Act  would 
improperly  be  disclosed. 


Dated:  October  7. 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  91-24521  Filed  10-10-91;  8:45  am] 

MUJNQCOOE  7S5&-01-II 


Advisory  Committee  for  Chemistry; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Public  Law  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Chemistry. 

Date  and  Time:  October  31, 1991  8:30  a.m. 
to  5:00  p.m.  Open— November  1, 1991  8:30 
a.m.  to  3:00  p.m.  Open. 

Place:  Room  540,  National  Science 
Foundation,  1800  G  Street,  NW.,  Washington, 
DC  20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Kenneth  G.  Hancock, 
Director,  Division  of  Chemistry,  National 
Science  Foundation.  Washington,  DC  20550. 
Telephone  (202)  357-7947. 

Summary  Minutes:  May  be  obtained  from 
Dr.  Kenneth  G.  Hancock. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  NSF 
support  for  research  in  chemistry. 

Agenda:  Discussion  of  the  current  status 
and  future  plans  of  the  Chemistry  Division's 
activities.  Discussion  with  NSF  leadership. 

Dated:  October  7, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  91-24522  Filed  10-10-91;  8:45  am| 

BILUNO  CODE  756S-01-M 


Special  Emphasis  Panel  In  Cross- 
Disciplinary  Activities;  Notice  of 
Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMA-nON:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Cross- 
Disciplinary  Activities. 
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Dates  a  Times:  October  2&-23. 1991-aJO 
a.m. -5  p.m. 

Location:  National  Science  Foundation. 
1800  G  Street.  NW..  Washington.  DC  20550. 
room  543. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  CISE 
Institutional  Infrastructure  research 
proposals. 

Contact  Person:  Barbara  H.  Palmer. 
Administrative  Officer.  Office  of  Cross- 
Disciplinary  Activities,  room  304.  National 
Science  Foundation.  Washington.  DC  20550. 
Telephone  (202)  357-7349. 

Dated'  October  7. 1991. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(PR  Doc.  91-24523  Filed  10-10-91;  8:45  am] 

B4UJN0  CODE  7SS5-01-M 


Advisory  Committee  for  Electrical  and 
Communications  Systems  (ECS); 
Notice  of  Meeting  , 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  Meeting. 
Division  of  Electrical  and  Communications 
Systems  (ECS). 

Place:  Diplomat  Room  at  the  State  Plaza 
Hotel,  2117  E  Street.  NW,  Washington.  DC 
20037. 

Date:  Wednesday,  October  3a  1991— 
Thursday,  October  31. 1991. 

Time:  8:30  a.m.-5:30  p.m.  (10/30)— 8J0 
a.m.-3  p.m.  (10/31). 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Irene  C.  Peden. 
Director.  Division  of  Electrical  and 
Communications  Systems,  room  1151. 
National  Science  Foundation,  Washington. 
DC  20550.  Telephone:  202/357-7925. 

Committee  Reports:  May  be  obtained  from 
the  contact  person.  Dr.  Irene  C.  Peden.  at  the 
above  address. 

Purpose  of  Committee  and  A^nda:  The 
advisory  Committee  to  the  Division  of 
Electrical  and  Communications  Systems  will 
meet  to  review  the  activities  of  the  Division, 
to  hear  reports  from  subgroups  of  the 
Committee,  which  will  provide  oversight  on 
the  management  of  program  activities  of  the 
Division,  and  to  provide  input  to  future 
directions  that  the  Division  should  take.  The 
Advisory  Committee  will  provide  advice  on 
personnel  priorities,  funding  priorities,  and  on 
other  interactions  between  the  Division  and 
the  engineering  community. 

Dated:  October  7, 1991. 
M.  Rebecca  Winkler 
Committee  Management  Officer. 
[FR  Doa  91-24524  Filed  10-10-91;  8:45  am] 

BILLING  CODE  7555-01-ir 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 


Science  Foundation  announces  the 
following  meetings. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meetings  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  fmancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(C),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Materials 
Research. 

Dates  Br  Times:  10/31  and  11/1/91— 
8:30a. m.-p.m. 

Location:  Arizona  State  University,  Temps, 
Arizona. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Lorretta  ).  Inglehart 
Program  Director,  Division  of  Materials 
Research.  Room  408,  National  Science 
Foundation,  Washington,  DC  20550,  Phone: 
(202)  357-9794. 

Agenda:  Review  and  evaluate  research 
proposals  for  the  Arizona  State  University 
Center. 

Purpose  of  Meeting:  To  provide 
recommendations  concerning  the  support  of 
the  Arizona  State  University  Center  for  High 
Resolution  Microscopy  proposal 

Reason  for  Closing:  The  proposal  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information  concerning 
individuals  associated  with  the  proposal. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C  552(c).  Government  in  the 
Sunshine  Act 

Dated:  October  7, 1991. 
M.  Rebecca  Winlder, 
Committee  Management  Officer. 
[FR  Doc  91-24525  Filed  10-10-91;  8:45  am) 

BILLING  CODE  7S5S-01-M 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

The  National  Science  Foundation 
announces  the  following  meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research. 

Date:  Monday,  November  4  and  Tuesday, 
November  5, 1991. 

Location:  Florida  State  University,     . 
Tallahassee,  Florida. 

Time:  8  a.in.-5  p.m.,  Monday,  November  4. 
1991;  8  a.m.-2  p.m.,  Tuesday.  Novemt>er  5, 
1991. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Adriaan  M.  de  Graaf. 
Deputy  Division  Director,  Division  of 
Materials  Research,  room  408.  National 
Science  Foundation.  Washington.  DC  20550. 


Telephone:  (202)  357-9794.  FAX:  (202)  357- 
7959. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  the 
continued  support  for  the  National  High 
Magnetic  Field  Laboratory  (NHMFL)  being 
established  by  Florida  State  University,  the 
University  of  Florida,  and  Los  Alamos 
National  Laboratory. 

Agenda:  The  Panel  will  review  the  progress 
report  from  the  NHMFL 

Reason  for  Closing:  The  progress  report 
being  reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information  concerning 
individuals  associated  with  the  proposal. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552(c),  Government  in  the 
Sunshine  Act. 

Dated:  October  7, 1991. 
M.  Rel>ecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  91-24526  Filed  10-10-«1;  8:45  am] 

BILLING  CODE  7SS5-41-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

supplementary  information:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b  • 
(c).  Government  in  the  Sunshine  AcL 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences. 

Dates  6-  Times:  10/31-11/1/1991—8  a.m.-5: 
30  p.m.  daily. 

Location:  National  Science  Foundation. 
1800  G  Street,  NW.,  Washington.  DC  20550. 
room  523. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  Research 
Experiences  for  Undergraduates  proposal 

Contact  Person:  )ohn  V.  Ryff,  Program 
Director,  Division  of  Mathematical  Sciences, 
National  Science  Foundation  room  339. 
Washington.  DC  20550,  Telephone  (202)  357- 
3455. 

Dated  October  7^1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc,  91-24527  Filed  10-10-91;  8:45  am] 
BiLLING  COOe  TSSS^I-M 
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Special  Emphasis  Panel  In 
Mathematical  Sciences;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Commission  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  fmancial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552d(c),  Government  in  the  Sunshine 
Act.     j  I 

A/io/na'  Special  Emphasis  Panel  in 
Mathematical  Science. 

Dates  fr  Times:  November  6-8, 1991—8 
a.m.-5:30  p.m.  daily. 

Location:  National  Science  Foundation, 
1800  G  Street.  NW..  Washington,  DC  20550, 
room  54(S3. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  collaborative 
research  in  Geosciences,  Geography  and 
Mathematical  Sciences. 

Contact  Person:  Nell  Sedransk,  Program 
Director.  Division  of  Mathematical  Sciences, 
National  Science  Foundation,  room  339, 
Washington,  DC  20550.  Telephone  (202)  357- 
3455. 

Dated:  October  7, 1991. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(PR  Doc.  91-24528  Filed  10-10-91;  8:45  am) 
BILUNG  CODE  7SSS-01-M 


Advisory  Committee  for  Ocean 
Sciences  (ACOS);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Advisory  Committee  for  Ocean 
Sciences  (ACOS) 

Date  and  Time:  October  29-31, 1991  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  1800  G 
Street  NW.,  room  1242,  Washington,  DC 
20550. 

Type  of  Meeting: 

Open — October  29-8:30  a.m.  to  5  p.m.; 

October  30-10  a.m.  to  12  Noon. 
Closed — October  30-1  p.m.  to  S  p.m.; 

October  31-8:30  a.m.  to  5  p.m. 
Contact-  Dr.  M.  Grant  Gross,  Director, 
Division  of  Ocean  Sciences,  room  609, 


National  Science  Foundation.  Washington, 
DC— Telephone:  202/357-0639. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  and  oversight  concerning 
support  for  support  activities  in  the  Ocean 
Sciences. 

Agenda: 

Closed — Oversight  review  of  OCFs  Special 
Projects  including  examination  of 
proposals,  reviewers  comments,  and 
other  privileged  material. 

Open — Discussion  of  Ocean  Sciences' 
(OCE)  budgets,  LRP,  cross-directorate 
programs,  and  educational  issues  in 
Ocean  Science. 

Reason  for  Closing:  The  Oversight 
Committee's  review  of  proposal  actions  will 
include  privileged  intellectual  property  and 
personal  information  tl)at  could  harm 
individuals  if  it  were  disclosed.  If  discussions 
were  open  to  the  public,  these  matters  that 
are  exempt  under  5  U.S.C.  552b  (c)  (4)  and  (6) 
of  the  Government  in  the  Sunshine  Act  would 
improperly  be  disclosed. 

Dated:  October  7. 1991. 

M.  Rebecca  Winkler, 
Committee  Managemerit  Officer. 

[FR  Doc.  91-24530  Filed  10-10-91;  8:45  am] 
Biixma  cooe  rsss-oi-ii 


Advisory  Panel  for  Physiological 
Processes;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Public  Law  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Physiological 
Processes. 

Date  and  Time:  October  28-31, 1991,  8:30 
a.m.  to  5  p.m. 

Place:  Room  1243,  National  Science 
Foundation,  1800  G  Street.  NW.,  Washington. 
DC  20550. 

Type  of  Meeting:  Part  Open — October  29, 
12  p.m.-l  p.m.  (open);  October  30, 1  p.m. 
(open).  All  other  times  the  meeting  is  closed. 

Contact  Person:  Dr.  Donald  Jackson, 
Program  Director.  Physiological  Processes. 
room  321,  National  Science  Foundation. 
Washington,  DC  20550,  Telephone  (202)  357- 
7975. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  relative  to 
research  in  Physiological  Processes. 

Agenda: 

Open — General  discussion  of  the  current 
status  and  future  plans  of  the 
Physiological  Processes  Program. 

Closed — To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information  such  as  salaries  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 


are  within  exemptions  (4)  and  (6)  of  5  U.S.n. 
552b(c),  Government  in  the  Sunshine  Act 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Public  Law  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF  on  Julv  6, 
1979. 

Dated:  October  7, 1991. 
M.  Reliecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  91-24529  Filed  10-10-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-13204.  Ucenst  No.  21- 
00864-02,  EA  91-1301 

In  the  Matter  of  Lafayette  Clinic 
Detroit,  Ml;  Order  Modifying  License 
(Effective  Immediately) 

I 

Lafayette  Clinic  (Licensee)  is  the 
holder  of  Byproduct  Material  License 
No.  21-00864-02  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  part  30. 
The  license  authorizes  possession  and 
use  of  a  limited  number  of  radioisotopes 
in  millicurie  quantities  for  in-vitro 
laboratory  research  studies.  The  hcense, 
originally  issued  on  September  13, 1977, 
was  renewed  on  December  21, 1990,  and 
is  due  to  expire  on  January  31, 1996. 

n 

On  May  31, 1988.  Dr.  Natraj  Sitaram. 
an  individual  researcher,  circumvented 
the  clinic's  procedures  for  "Ordering 
and  Use"  of  radioactive  materials  and 
ordered  500  microcuries  of  phosphorus- 
32.  This  material  was  used  in  room  256R 
of  the  Clinic  during  the  period  June  4 
through  7, 1988.  On  June  7, 1988,  Dr. 
Sitaram  was  informed  by  the  Licensee's 
Radiation  Safety  Officer  (RSO)  that  his 
unauthorized  procurement  and  use  of 
these  materials  was  a  violation  of  the 
clinic's  license  conditions,  and  he  was 
informed  of  the  proper  procedures  for 
ordering  licensed  materials  through  Mr. 
Warner.  Subsequently.  Dr.  Sitaram 
violated  procedures  and  used 
phosphorus-32  again  during  the 
weekend  of  June  18  through  19, 1988. 

The  NRCs  Office  of  InvesHgation  (01) 
conducted  an  investigation  into  this 
matter  and  determined  that  Dr.  Sitaram 
deliberately  violated  the  clinic's  license 
conditions  when  he  used  licensed 
material  the  second  time. 

On  June  6, 1988,  the  research  assistant 
working  In  Room  256R  for  Dr.  Sitaram 
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became  concerned  about  her  exposure 
to  radiation  and  requested  a  radiation 
monitoring  badge.  This  request  for  a 
monitoring  badge  led  to  the  discovery 
by  the  RSO  of  violations  of  the  clinic's 
license  conditions  by  Dr.  Sitaram.  The 
research  assistant  advised  the  RSO  that 
Dr  Sitaram  told  her  he  "would  nip  the 
squealers  in  the  bud."  The  RSO  also 
informed  Dr.  Sullivan,  the  clinic's  Acting 
Director,  by  memorandum  dated  June  14. 
1988.  that  the  termination  of  Dr. 
Sitaram's  research  assistant  for  asking 
the  RSO  for  a  radiation  monitoring 
badge  could  be  considered 
^discriminatory.  On  June  20, 1988,  the 
research  assistant  received  a  letter  of 
termination  from  Dr.  Sitaram,  her 
supervisor.  This  termination  appeared  to 
be  directly  linked  to  her  involvement  in 
identifying  the  unauthorized  use  of 
radioactive  materials.  On  June  30. 1988. 
the  RSO  advised  Dr.  Sullivan  and  others 
that  Dr.  Sitaram  told  him  that  he  would 
not  have  "whistle  blowers"  working  in 
his  laboratory.  This  incident  of  alleged 
discrimination  was  investigated  by  the 
Michigan  Department  of  Labor  (MDL) 
and  a  finding  was  made  in  favor  of  the 
research  assistant.  The  NRC  has 
determined  that  the  research  assistant 
was  discriminated  against  in  her 
dismissal  by  Dr.  Sitaram.  This 
discrimination  was  a  violation  of  10  CFR 
30.7(a)  and  is  described  in  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  issued  this  date.  Currently. 
Dr.  Sitaram  is  no  longer  employed  by 
Lafayette  Clinic. 

During  June  and  July  1988.  the  clinic's 
RSO  investigated  several  matters 
dealing  with  regulatory  compliance 
related  to  the  events  discussed  above, 
and  reported  his  findings,  including 
unauthorized  use  of  material  and 
potential  discrimination  against  the 
research  assistant,  to  the  upper 
management  of  both  Lafayette  Clinic 
and  Wayne  State  University.  This 
individual  had  been  appointed  to  the 
position  of  RSO  in  March  1988.  and  had 
never  been  informed  of  any  prior 
dissatisfaction  with  his  job  performance. 
However,  on  August  26, 1988.  shortly 
following  the  RSO's  identification  of  the 
compliance  issues.  Dr.  Sullivan  issued  a 
memorandum  advising  him  of  his 
removal  from  the  Radiation  Safety 
Committee  (RSC)  and  his  position  as 
RSO  effective  September  1. 1988.  The 
NRC  finds  this  removal  action  to  have 
been  discriminatory.  At  the  time  the 
RSO  was  removed  from  the  RSC.  Dr. 
Sitaram  was  placed  on  the  RSC  by  Dr. 
Sullivan.  Dr.  Sitaram  is  the  same 
individual  the  RSO  had  previously 
reported  to  Dr.  Sullivan  for  violating  the 


clinic's  procedures  and  discriminating 
against  his  research  assistant. 

At  the  enforcement  conference,  you 
denied  that  discrimination  occurred; 
however  you  did  not  present  any 
evidence  to  dispute  our  finding.  You 
claimed  that  the  RSO  was  replaced 
because  of  his  poor  performance  and  to 
have  a  more  qualified  RSO  prior  to  the 
proposed  reorganization  when  Wayne 
State  University  would  take  over  the 
clinic's  function.  There  is  no 
documentation  of  the  RSO's  poor 
performance  or  evidence  of  counselling. 
In  addition,  in  Dr.  Sullivan's 
memorandum  removing  the  RSO.  Dr. 
Sullivan  commended  the  RSO  for  his 
hard  work  and  stated  that  he  was 
surprised  that  the  removal  was 
occurring  at  that  time.  Additionally, 
Wayne  State  University's  RSO  was 
about  to  take  over  the  clinic's  RSO 
function  after  the  reorganization; 
therefore,  it  appears  unnecessary  to 
have  replaced  the  RSO  for  this  short 
period  of  time  unless  discrimination  was 
the  motivating  factor.  Dr.  Sullivan  may 
have  been  influenced  by  the  views  of 
Dr.  Rosenzweig,  Chairman.  Department 
of  Psychiatry.  Wayne  State  University, 
who  would  have  been  his  supervisor  if 
the  reorganization  had  occurred.  Dr. 
Rosenzweig  was  a  supporter  of  Dr. 
Sitaram.  Furthermore,  Dr.  Rosenzweig 
had  expressed  concern  about  the  RSO's 
actions  concerning  Dr.  Sitaram  and 
questioned  why  disciplinary  action  was 
not  taken  against  the  RSO. 

The  NRC  Office  of  Investigations 
conducted  an  investigation  into  this 
matter  and  concluded  termination  of  the 
RSO  was  the  result  of  willful 
discrimination.  As  a  result,  the  NRC  has 
determined  that  the  RSO  was 
discriminated  against  in  his  removal  by 
Dr.  Sullivan  from  Lafayette  Clinic's 
Radiation  Safety  Committee  and  his 
position  as  RSO.  This  discrimination 
was  a  violation  of  10  CFR  30.7(a)  and  is 
described  in  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penally 
issued  this  date.  Currently,  Dr.  Sullivan 
works  at  Lafayette  Clinic  but  no  longer 
is  involved  with  activities  involving 
licensed  materials. 

ni 

The  deliberate  unauthorized 
procurement  and  use  of  licensed 
materials  in  violation  of  license 
conditions  by  Dr.  Sitaram  and  the 
discrimination  against  a  research 
assistant  engaged  in  protected  activities 
cannot  be  tolerated.  In  addition.  NRC 
requirements  emphasize  the  importance 
of  maintaining  an  environment  in  which 
employees  are  free  to  raise  safety 
concerns  without  fear  of  discrimination. 


The  discriminatory  activities  by  Dr. 
Sullivan  against  the  RSO  are  considered 
to  be  very  significant  in  that  they  were 
carried  out  by  the  highest  level  of 
management.  The  NRC  does  not  have 
reasonable  assurance  that  with  Drs. 
Sitaram  or  Sullivan  involved  in  licensed 
activities  the  licensee  will  in  the  future 
comply  with  NRC  requirements 
necessary  to  protect  the  public  health 
and  safety. 

Consequently,  I  have  concluded  that 
the  public  health,  safety,  and  interest 
require  that  this  order  be  immediately 
effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  leii.  182  and  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.202  and  10  CFR  part  30.  it  is  hereby 
ordered,  effective  immediately,  that 
License  No.  21-00864-02  is  modified  as 
follows: 

A.  The  Licensee  shall  not  utilize  Dr. 
Natraj  Sitaram  in  any  licensed  activities 
for  a  period  of  three  years  from  the 
effective  date  of  this  Order. 

B.  The  Licensee  shall  not  utilize  Dr. 
Thomas  M.  Sullivan  in  any  licensed 
activities  for  a  period  of  three  years 
from  the  effective  date  of  this  Order. 

The  Regional  Administrator.  Region 
III.  may.  in  writing,  relax  or  rescind  any 
of  the  above  conditions  upon 
demonstration  by  the  Licensee  of  good 
cause. 

The  Licensee.  Dr.  Sitaram.  Dr. 
SulUvan,  or  any  other  person  adversely 
affected  by  this  Order  may  submit  an 
answer  to  this  Order  within  20  days  of 
the  date  of  this  Order.  The  answer  shall 
set  forth  the  matters  of  law  on  which  the 
Licensee.  Dr.  Sitaram,  Dr.  Sullivan,  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  filed  within  20  days  of  the  date 
of  this  Order  may  also  request  a  hearing. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission.  ATTN: 
Chief.  Docketing  and  Service  Section. 
Washington.  DC  20555.  Copies  also  shall 
be  sent  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
Region  III.  U.S.  Nuclear  Regulatory 
Commission.  799  Roosevelt  Road.  Glen 
Ellyn.  Illinois  60137,  and  to  the  Licensee 
if  the  answer  or  hearing  request  is  by  a 
person  other  than  the  Licensee.  If  a 
person  other  than  the  Licensee,  Dr. 
Sitaram.  or  Dr.  Sullivan  requests  a 
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hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee,  Dr.  Sitaram,  Dr.  Siilhvan.  or  a 
person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
section  IV  above  shall  be  fmal  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  a  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
Order. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support 

[FR  Doc.  24613  Filed  10-10-91;  8:45  am) 
WUINQ  COOC  75(0-«1-M 


[Docket  Nos.  50-277  and  50-278] 

In  the  Matter  of  Philadelphia  Electric 
Company;  Public  Service  Electric  and 
Gas  Company;  Deimarva  Power  and 
Light  Company;  Atlantic  City  Electric 
Company;  (Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3); 
Exemption 

I 

The  Philadelphia  Electric  Company, 
et.  al.  (the  licensee),  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-44 
and  DPR-56,  which  authorizes  operation 
of  the  Peach  Bottom  Atomic  Power 
Station,  Units  2  and  3,  at  a  power  level 
not  in  excess  of  3293  megawatts  thermal 
each.  The  facilities  are  boiling  water 
reactors  located  at  the  licensee's  site  in 
York  County,  Pennsylvania.  The  license 
provides,  among  other  things,  that  the 
facilities  are  subject  to  all  rules, 
regulations  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  section 
10  CFR  50.48  and  a  new  appendix  R  to 
10  CFR  part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  10  CFR  50.48  and 
appendix  R  became  effective  on 
February  17, 1981;  section  III  of 


appendix  R  contains  15  subsections 
lettered  A  through  O,  each  of  which 
specifies  requirements  for  particular 
aspects  of  the  fire  protection  features  at 
a  nuclear  power  facility.  Two  of  the  15 
subsections,  III.G,  and  III.M  are  the 
subjects  of  the  exemption. 

By  letter  dated  December  10, 1986,  the 
licensee  requested  that  the  NRC  staff 
review  and  concur  with  a  Philadelphia 
Electric  Company  analysis  of  three  fire 
barrier  configurations  that  did  not  meet 
10  CFR  part  50,  appendix  R. 

Section  III.G.2  Bre  rating 
requirements.  In  that  same  letter,  the 
licensee  also  requested  that  the  NRC 
staff  review  and  concur  on  a 
Philadelphia  Electric  Company  analysis 
of  two  penetration  seal  configurations 
that  did  not  meet  10  CFR  part  50. 
appendix  R,  section  IILM  penetration 
seal  qualification  requirements. 

Section  III.G.2  of  appendix  R  requires 
that  one  train  of  cables  and  equipment 
necessary  to  achieve  and  maintain  safe 
shutdown  be  maintained  free  of  fire 
damage  by  one  of  the  following  me$ 

1.  Separation  of  cables  and  eqii^ment 
and  associated  nonsafety  circuit^  of 
redundant  trains  by  a  fire  barrier  having 
a  3-hour  rating.  Structural  ste^  forming 
a  part  of  or  supporting  such  b^lkrriers 
shall  be  protected  to  provide  fire 
resistance  equivalent  to  tht^  required  of 
the  barrier; 

2.  Separation  of  cable^and  equipment 
and  associated  nonsalety  circuits  of 
redundant  trainsbya  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  cimibustibles  or  fire 
hazards,J»^dition,  fire  detectors  and 
an  atftomatic  fire  suppression  system 
shall  be  installed  in  the  fire  area;  or 

3.  Enclosure  of  cable  and  equipment 
and  associated  nonsafety  circuits  of  one 
redundant  traiii  in  a  fire  barrier  having  a 
1-hour  rating.  In  addition,  fire  detectors 
and  an  automatic  fire  suppression 
system  shall  be  installed  in  the  fire  area. 

If  these  conditions  are  not  met, 
section  III.G.3  requires  an  alternative 
shutdown  capability  independent  of  the 
fire  area  of  concern.  It  also  requires  that 
a  fire  detection  and  fixed  fire 
suppression  system  be  installed  in  the 
fire  area  of  concern.  These  alternative 
requirements  are  not  deemed  to  be 
equivalent;  however,  they  provide 
equivalent  protection  for  those 
configurations  in  which  they  are 
accepted. 

Section  IIIAI  of  appendix  R  requires 
that  fire  barrier  cable  penetration  seal 
designs  shall  use  only  noncombustible 
materials  and  shall  be  qualified  by  tests 
that  are  comparable  to  the  tests  used  to 
rate  fire  barriers.  The  acceptance 
criteria  for  such  test  shall  include: 


1.  The  cable  fire  barrier  penetration 
seal  has  withstood  the  fire  endurance 
test  without  passage  of  fiame  or  ignition 
of  cables  on  the  unexposed  side  for  a 
period  of  time  equivalent  to  the  fire 
resistance  rating  required  of  the  barrier 

2.  The  temperature  levels  recorded  for 
the  unexposed  side  are  analyzed  and 
demonstrate  that  the  maximum 
temperature  is  sufficiently  below  the 
cable  insulation  ignition  temperature; 
and 

3.  The  fire  barrier  penetration  seal 
remains  intact  and  does  not  allow 
projection  of  water  beyond  the 
unexposed  surface  during  hose  stream 
test. 

The  Commission  may  grant 
exemptions  from  the  requirements  of  the 
regulations  which,  pursuant  to  10  CFR 
50.12(a),  are:  (1)  Authorized  by  law.  will 
not  present  an  undue  risk  to  the  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security; 
and  (2)  present  special  circumstances. 
Section  50.12(a)(2](ii)  of  10  CFR  part  50 
indicates  that  special  cirounstances 
exist  when  application  of  the  regulation 
in  the  particular  circumstances  would 
not  serve  the  underlying  purpose  of  the 
rule  or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 

1.  Turbine  Building,  Elevation  135  Feet, 
Emergency  Switchgear  and  Battery 
Rooms  (12  Rooms) 

1.1  Exemption  Considered 

The  licensee  presented  an  analysis 
which,  if  approved,  would  require  an 
exemption  fi*om  section  III.G.2.a  to  the 
extent  that  the  wall  separating  the 
individual  Emergency  Switchgear  and 
Battery  Rooms  from  each  other  and  from 
an  access  corridor  and  2  duct  chases  are 
constructed  of  concrete  block  with  a  fire 
resistance  rating  of  only  2  hours. 

1.2  Discussion 

The  licensee  provides  (in  Attachment 
1  of  Ucensee's  letter  dated  December  10. 
1986)  that  the  maximum  combustible 
loading  in  any  of  the  Emergency 
Switchgear  and  Battery  Rooms  is  28,800 
BTU/ft"  with  a  corresponding  equivalent 
fire  severity  of  19  minutes.  The  licensee 
contends  that  the  2-hour  rated  walls  are 
sufficient  to  withstand  a  fire  of  this 
duration.  In  addition,  an  automatic 
smoke  detection  system  is  provided  in 
each  of  the  rooms  which  would  trigger  a 
rapid  response  by  the  Fire  Brigade  to 
any  actual  fire.  Upgrading  of  the  walls 
would  require  an  encapsulation  type  of 
fire  proof  coating.  The  high  cost 
involved  due  the  number  of  penetrations 
and  walls  and  difficulty  of  installation 
would  not  be  offset  by  a  significant 
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increase  in  fire  protection.  The  licensee, 
therefore,  contends  that  the  purpose  of 
the  rule  is  achieved  with  the  existing 
installation. 

1.3  Evaluation 

The  technical  requirements  of  section 
111.0.2.8  are  not  met  because  the 
concrete  block  walls  of  the  Emergency 
Switchgear  and  Battery  Rooms  do  not 
meet  the  3-hour  resistance  rating. 

The  staff  concurs  with  the  licensee's 
technical  analysis.  The  largest 
combustible  loading  of  28,800  BTU/ft'  in 
any  of  the  rooms  has  a  corresponding 
fire  severity  of  approximately  20 
minutes.  It  is  reasonably  expected  that  a 
fire  in  one  of  these  spaces  would  be 
quickly  detected  in  the  control  room  by 
an  alarm  of  the  installed  smoke 
detectors.  The  prompt  response  of  the 
fire  brigade  is  expected  to  rapidly 
suppress  the  fire.  The  staff  expects  that 
even  if  a  fire  occurs  that  is  not  detected 
for  an  extended  period  of  time,  the 
installed  fire  barriers  and  low  fuel 
loading  would  prevent  the  fire  from 
spreading  out  of  the  room  of  origin. 

Section  III.G.2.a  requires  separation  of 
redundant  trains  of  safe  shutdow^n 
equipment  by  fire  barriers  having  a  3- 
hour  rating  in  order  to  limit  fire  damage 
to  systems  required  to  achieve  and 
maintain  safe  shutdown.  The  existing  2- 
hour  rated  walls  are  adequate  to 
withstand  a  fire  involving  the  maximum 
combustible  loading  of  28,800  BTU/ft*  in 
any  of  the  Emergency  Switchgear  and 
Battery  Rooms.  The  installed  fire 
protection  configuration  provides  an 
equivalent  level  of  protection  as  that 
required  by  section  III.G.2.a. 

1.4  Conclusion 

Based  on  our  review  of  the  licensee's 
proposal,  the  staff  concludes  that  the 
installed  fire  protection  configuration  in 
the  Emergency  Switchgear  and  Battery 
Room  is  acceptable.  Therefore,  an 
exemption  for  the  lack  of  3-hour  rated 
fire  barriers  in  the  Emergency 
Switchgear  and  Battery  Room 
delineated  in  Attachment  1  to  the 
December  10, 1986  letter  to  the  staff 
should  be  a^jproved. 

2.  Turbine  Building.  Elevation  135  Feet, 
Access  Corridor  Behind  the  Emergency 
Switchgear  and  Battery  Rooms 

2.1    Exemption  Considered 

The  licensee  presented  an  analysis 
which,  if  approved,  would  require  an 
exemption  from  section  III.G.2.a  to  the 
extent  that  fire  barriers  between  the 
access  corridor  on  elevation  135  feet 
and  13KV  switchgear  area  on  elevation 
116  feet  consists  in  part  of  2  duct  chases 
in  two  4KV  Emergency  Switchgear 


Rooms,  penetration  fire  stops  and  fire 
dampers  within  ducting  inside  the  chase. 
The  fire  dampers  and  penetration  stops 
are  in  different  planes  and  different 
elevations  and  this  configuration 
requires  an  exemption  since  the 
inter\'ening  ducting  does  not  meet  the  3- 
hour  resistance  requirement  of  section 
III.G.2.a. 

2.2  Discussion 

In  Attachment  1  of  the  licensee's  letter 
dated  December  10. 1986.  the  licensee 
described  the  fire  barrier  configuration 
between  the  Access  Corridor  behind  the 
Emergency  Swithgear  and  Battery  Room 
and  the  13KV  Switchgear  area  below. 
Two  HVAC  duct  chases,  which  are 
actually  located  in  two  4KV  Emergency 
Switchgear  Rooms,  form  part  of  the 
current  fire  boundary  between  the  two 
areas  described.  The  HVAC  ducting 
within  the  chase  contains  fire  dampers. 
The  opening  between  the  duct  chase 
and  the  duct  is  sealed  by  a  3-hour  rated 
penetration  stop  located  at  the  floor 
level.  The  issue  necessitating  the 
exemption  is  that  the  penetration  seal 
and  the  fire  dampers  are  in  different 
planes  and  thus,  do  not  meet  the 
requirements  of  section  III.C.2.a.  The 
largest  combustible  loading  in  any  of  the 
affected  surrounding  fire  areas  is 
estimated  at  22.000  BTU/ft*  with  a 
corresponding  equivalent  fire  severity  of 
14  minutes.  The  licensee  contends  that 
any  fire  in  the  13KV  area  will  be 
prevented  from  passing  to  the  corridor 
by  the  penetration  stops  in  the  chase  at 
the  floor  level  and  that  combustion 
products  that  entered  the  actual  ducting 
would  be  stopped  at  the  corridor  wall  by 
the  fire  dampers.  In  addition,  automatic 
smoke  detection  devices  are  provided 
for  the  areas  in  question.  It  is  estimated 
by  the  licensee  that  the  alarms  and 
subsequent  prompt  response  by  the  Fire 
Brigade  would  rapidly  extinguish  any 
actual  fires.  The  licensee  justifies  the 
exemption  based  on  the  adequacy  of  the 
fire  dampers  and  penetration  seals,  even 
though  tliey  are  on  different  planes,  and 
on  the  low  combustible  loading  in  any  of 
the  described  areas  and  on  the  ability  of 
the  smoke  detection  system  and  fire 
brigade  to  quickly  suppress  actual  fires. 

2.3  Evaluation 

The  technical  requirements  of  section 
III.G.2.a  are  not  met  in  that  the 
configuration  of  rated  fire  dampers  and 
penetration  seals  in  different  planes  and 
the  use  of  non-three-hour  rated  ducting 
between  the  planes  does  not  meet  the  3- 
hour  resistance  rating. 

The  staff  essentially  concurs  with  the 
licensee's  analysis.  It  is  expected  that 
due  to  the  low  combustible  loading  in 
the  described  areas  any  fire  that  would 


develop  would  not  be  large  enough  to 
seriously  challenge  the  combination  of 
duct  walls,  fire  stops,  and  fire  dampers 
so  as  to  cause  them  to  fail  and  allow 
passage  of  fire.  Should  a  fire  occur  that 
went  undetected  by  the  smoke  detection 
system,  it  would  be  prevented  from 
spreading  from  one  fire  area  to  another 
by  the  installed  configuration  of 
barriers,  dampers  and  penetration  stops. 
No  combustibles  are  located  in  either 
the  ducts  or  the  duct  chases.  It  is 
expected  that  the  installed  smoke 
detection  system  would  provide  for  a 
rapid  response  by  the  fire  brigade. 
Installed  fire  fighting  equipment, 
including  fire  hoses  and  portable 
extinguishers  is  adequate  to  fight  any 
projected  fire.  Section  III.G.2.a  requires 
separation  of  redundant  trains  of  safe 
shutdown  equipmenfby  fire  barriers 
having  a  3-hour  rating  in  order  to  limit 
fire  damage  to  systems  required  to 
achieve  and  maintain  safe  shutdown. 
The  existing  configuration  of  fire 
dampers,  penetration  fire  stops  and 
ducts  combined  with  low  combustible 
loading  provides  a  level  of  protection 
equivalent  to  that  required  by  section 
III.G.2.a. 

2.4    Conclusion 

Based  on  our  review  of  the  licensee's 
proposal,  the  staff  concludes  that  the 
fire  barrier  protection  provided  by  the 
dampers  and  penetration  stops  in  the 
ducting  and  chase  is  adequate. 
Therefore,  an  exemption  from  the 
requirements  of  section  III.G.2.a  of 
appendix  R  should  be  approved. 

3.  Radwaste  Building,  Elevation  135 
Feet,  Remote  Shutdown  Panel  Area 

3.1  Exemption  Considered 

The  licensee  presented  an  analysis 
which,  if  approved,  would  require  an 
exemption  fi'om  section  III.G.2.a  of 
appendix  R  to  the  extent  that  a  Vs"  steel 
angle  atop  a  3-hour  rated  fire  barrier 
between  the  Radwaste  Centrifuge  and 
Sample  Tank  Area  (Fire  Area  2)  and  the 
Remote  Shutdown  Panel  Area 
circumvents  the  installed  rated  barrier. 

3.2  Discussion 

The  separation  between  the  Remote' 
Shutdown  Panel  Area  and  the  Radwaste 
and  Centrifuge  Area  is  a  3-hour  rated 
fire  barrier  consisting  of  a  reinforced 
concrete  wall.  The  ceiling  to  the 
Radwaste  Sample  and  Centrifuge  Area 
is  a  10-gauge  steel  plate.  The  steel  plate 
is  fastened  to  the  fire  barrier  by  10- 
gauge  steel  angle  brace.  From  a  fire 
protection  point  of  view,  the  steel  angle 
tends  to  short  circuit  the  protection 
provided  by  the  wall.  The  licensee 
proposes  that  the  geometry  of  the 
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surrounding  spaces  and  the  low  fire 
loading  in  those  spaces  allows  for 
adequate  fire  protection. 

Attachment  II  to  licensee's  letter  of 
December  10. 1986,  depicts  the  geometry 
of  the  spaces  involved.  The  barrier 
between  the  Remote  Shutdown  Panel 
Area  and  the  Radwaste  Centrifuge  and 
Sample  Tank  Area  is  a  rated  fire  wall 
approximately  70  feet  long.  For  a  length 
of  32  feet,  additional  fire  barrier 
protection  is  provided  by  the  Centrifuge 
Area  on  the  Fire  Area  2  side  of  the 
barrier.  The  Centrifuge  rooms  are  22  feet 
deep  and  have  3-foot  thick  reinforced 
concrete  ceilings  below  the  10-gauge 
steel  plate  ceiling. 

On  the  Remote  Shutdown  Panel  side 
of  the  barrier,  a  walk-in  metal  plenum 
runs  along  the  length  of  the  barrier  for 
49  feet.  The  depth  of  the  centrifuge 
rooms  and  the  walk-in  plenum  serves  as 
a  buffer  region  between  the  two  fire 
areas  and  the  geometry  of  these  two 
spaces  leaves  an  approximately  20-foot 
length  of  the  fire  barrier  in  which  the 
steel  angle  is  exposed  to  fire  on  both 
sides. 

The  area  above  the  Radwaste 
Centrifuge  and  Sample  Tank  Room,  of 
which  the  10-gauge  steel  plate  forms  the 
floor,  serves  as  a  fresh  air  ventilation 
plenum.  There  are  no  safety  related  or 
safe  shutdown  components  located  in 
the  fresh  air  ventilation  plenum. 

With  respect  to  combustible  material, 
there  is  no  combustible  material  in  the 
ventilation  plenum  nor  in  the  walk-in 
plenum.  There  are  no  cable  penetrations 
through  the  steel  angle  nor  through  the 
steel  wall  including  the  area  where  it  is 
adjacent  to  both  fire  areas.  There  is  no 
combustible  material  in  the  immediate 
vicinity  of  the  angle.  The  maximum 
combustible  loading  of  the  Remote 
Shutdown  Panel  Area  is  54,775  BTU/ft* 
with  a  corresponding  fire  severity  of  41 
minutes.  The  maximum  combustible 
loading  in  the  Radwaste  Centrifuge  and 
Sample  Tank  Area  is  10,440  BTU/ft* 
with  a  corresponding  fire  severity  of  5 
minutes. 

The  licensee  projects  that  no 
postulated  fire  in  any  of  the  areas  would 
cause  flame  penetration  from  one  fire 
area  to  the  other.  In  addition,  it  is 
expected  that  any  fire  that  impacted  on 
the  steel  angle  that  is  exposed  to  both 
sides  of  the  fire  barrier  would  not  cause 
ignition  on  the  opposite  side  of  the 
barrier  due  to  overheating.  Automatic 
smoke  detection  system  and  cable  tray 
line  type  heat  detectors  are  installed  in 
the  Remote  Shutdown  Panel  Area. 

3.3    Evaluation 

The  technical  requirements  of  section 
III.G.2.a  are  not  met  because  the  Vs-inch 
steel  angle  atop  the  3-hour  rated  fire 


barrier  with  possible  exposure  to  fire  on 
both  sides,  does  not  meet  the  3-hour 
resistance  rating. 

The  staff  concurs  with  the  licensee's 
analysis.  The  Centrifuge  Rooms  and 
walk-in  plenums  provide  a  significant 
barrier  against  ignition  caused  by 
conduction  through  the  steel  angle.  In 
order  for  fire  in  one  area  to  spread  into 
the  other  areas,  it  would  have  to  fail 
either  the  steel  floor  of  the  fresh  air 
plenum  or  the  angle  brace  connecting 
the  plenum  floor  to  the  separating 
reinforced  concrete  wall.  Neither  of 
these  possibilities  is  considered  likely 
given  the  low  fuel  loading  in  each  area, 
and  the  fact  that  no  combustibles  are 
located  adjacent  to  the  angle  brace. 

In  addition,  installed  smoke  detectors 
would  provide  warning  of  a  projected 
fire  in  any  of  the  areas  under  discussion. 
It  is  expected  that  prompt  re.sponse  by 
the  fire  brigade  would  provide  rapid 
suppression  of  any  fires.  In  the  event 
that  a  fire  went  undetected  for  a  period 
of  time,  the  low  combstible  loading 
provides  adequate  margin  against  fire 
spreading  across  the  fire  boundaries. 
Section  III.G.2.a  requires  separation  of 
redundant  trains  of  safe  shutdowm 
equipment  by  fire  barriers  having  a  3- 
hour  rating  in  order  to  limit  fire  damage 
to  systems  required  to  achieve  and 
maintain  safe  shutdown.  The  existing  3- 
hour  rated  barriers  and  low  combustible 
loading  in  the  vicinity  of  the  steel  angle 
provide  a  level  of  protection  equivalent 
to  that  required  by  section  III.G.2.a. 

3.4    Conclusion 

Based  on  our  analysis  of  the  licensee's 
existing  fire  barrier  geometry  and 
combustible  loading,  the  staff  concludes 
that  fire  barrier  protection  is  adequate 
in  the  Remote  Shutdown  Panel  area  and 
the  Radwaste  Centrifuge  and  Sample 
Tank  area.  Therefore,  an  exemption 
from  section  III.G.2.a  of  appendix  R 
should  be  approved. 

4.  Station  Wide,  Internal  Conduit  Seals 

4.1  Exemption  Considered 

The  licensee  presented  an  analysis 
which,  if  approved,  would  require  an 
exemption  from  section  III.M  of 
appendix  R  to  the  extent  that  the 
penetration  seal  configurations  in 
approximately  1300  applications  have 
not  been  tested  for  their  ability  to 
withstand  a  3-hour  fire. 

4.2  Discussion 

Fire  barrier  cable  penetrations  are 
required  to  be  constructed  of 
noncombustible  material  and  are  to  be 
qualified  by  tests  equivalent  to  those 
used  to  qualify  the  fire  barrier  itself.  At 
Peach  Bottom,  in  applications  where 


conduits  penetrate  fire  barriers  and 
where  access  into  the  conduit  is 
possible  at  the  barrier  or  on  the  side 
closest  to  the  barrier,  the  conduits  are 
sealed  internally  with  a  qualified  3-hour 
rated  fire  seal.  In  applications  where 
access  into  the  conduit  is  greater  than  5- 
feet  from  both  sides  of  the  barrier,  a  3- 
hour  rated  penetration  seal  is  not  used. 
If  there  is  an  open  termination  point  in  a 
space  on  either  side  of  the  barrier,  a 
smoke  and  hot  gas  seal  is  provided. 
Where  closed  termination  points  exist, 
such  as  in  a  lighting  panel,  a  closed 
junction  box,  etc.,  no  seal  is  provided.  In 
no  case  is  there  a  direct  path  into  any 
conduit  in  areas  containing  safe 
shutdown  components. 

The  purpose  of  penetration  seals  is  to 
interrupt  the  three  mechanisms  by 
which  fire  or  combustion  products  can 
penetrate  a  fire  barrier  through  an 
electrical  conduit.  Those  three 
mechanisms  are:  (1)  Conduction  of  heat 
along  the  conduit  walls,  (2}  direct 
passage  of  flame  or  burning  gases 
through  an  open  conduit,  and  (3) 
passage  of  smoke  or  other  combustion 
products  through  an  open  conduit. 

The  licensee  contends  that  the 
configuration  in  conduits  without  rated 
penetration  seals  can  meet  the  criteria 
for  fire  exposure  in  the  plant  for  the 
following  reasons: 

1.  Heat  conduction  through  the  barrier 
is  along  conduit  walls.  With  or  without 
the  internal  seal,  the  thermal 
conductivity  of  the  conduit  wall  remains 
the  same. 

2.  The  fact  that  the  conduit  is  closed 
at  the  end  prevents  the  direct  entry  of 
smoke  and  hot  gases.  Although  there  is 
a  potential  for  some  passage  of  smoke 
and  hot  gases  in  later  stages  of  the  fire, 
this  is  not  expected  to  be  significant 
given  the  relatively  small  cross  section 
of  the  path  and  the  integrity  of  the  end 
closures  during  the  fire. 

3.  In  addition  to  the  protection 
provided  by  the  expected  integrity  of  the 
end  closures  during  a  fire,  fiame  spread 
through  the  conduit  via  the  cabling  is 
not  expected  to  occur  either.  Most 
cabling  is  IEEE-383  qualified  except  for 
an  extremely  small  amount  of 
instrument  cabling.  The  combustibles 
(i.e.  cabling)  occupies  a  significant 
portion  of  the  cross  section  of  the 
conduit.  As  such,  the  initial  availability 
of  air  for  combustion  is  limited.  As 
cabling  at  the  end  of  the  conduit  bums, 
combustion  products  will  decrease  the 
availability  of  air  and  will  limit  the 
spread  of  flame  through  the  conduit. 

4.3    Evaluation 

The  technical  requirements  of  section 
III.M  are  not  met  in  that  conduits 
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through  fire  barriers  are  not  provided 
with  qualified  3-hour  rated  penetration 
seals. 

The  staff  concurs  with  the  licensee's 
analysis.  Section  lU^  requires  Bre 
barrier  cable  penetration  seals  use  only 
noncombustible  materials  and  be 
qualified  by  tests  comparable  to  tests 
used  to  rate  fire  barriers  in  order  to 
ensure  a  Hre  does  not  spread  from  one 
fire  area  to  another  via  electrical 
conduits.  The  Peach  Bottom  conduit 
sealing  program  addresses  all  three 
mechanisms  by  which  fire  can  penetrate 
a  fire  barrier  through  a  cabling  conduit 
The  program  ensures  that  there  are  no 
open  conduits  in  any  areas  containing 
safe  shutdown  equipment  Since  all 
conduits  are  provided  with  (1)  a  3-hour 
fire  rated  penetration  seal,  or  (2)  smoke 
and  hot  gas  seal,  or  (3)  end  closures 
such  as  Ughting  panels  or  closed 
junction  boxes,  reasonable  assurance 
exists  that  the  flame  or  burning  gases 
will  not  be  spread  bom  one  fire  area  to 
another  via  electrical  conduits.  In 
addition,  any  smoke  that  night  migrate 
from  one  fire  area  to  another  through 
conduit  openings  will  be  so  limited  in 
quantity  as  to  preclude  concern  to  safe 
shutdown  components.  The  Peach 
Bottom  conduit  sealing  program 
adequately  addresses  the  three 
mechanisms  by  which  fire  can  penetrate 
a  fire  barrier  via  a  cable  penetration  and 
therefore  provides  an  equivalent  level  of 
protection  as  that  required  by  section 

m.M. 

4.4    Conclusion 

Based  on  our  review  of  the  licensee's 
proposal,  the  staff  concludes  that  the 
electrical  conduit  penetration 
configuration  at  Peach  Bottom  is 
adequate  to  prevent  the  spread  of  fire 
across  fire  barriers  via  electrical 
conduits.  Therefore,  an  exemption  from 
the  requirements  of  section  III.M  should 
be  approved. 

5.  Emergency  Switchgear  Rooms  and 
Unit  2  MG  Set  Room.  Elevation  135  Feet 
Bus  Duct  Penetrating  Assemblies 

5.1  Exemption  Considered 

The  licensee  presented  an  analysis 
which,  if  approved,  would  require  an 
exemption  from  section  lU^  to  the 
extent  that  17  normally  energized  4KV 
bus  ducts  lack  3-three  hour  rated 
penetration  seals. 

5.2  Discussion 

Seventeen  normally  energized  bus 
ducts  penetrate  fire  rated  barriers  on  the 
135-foot  elevation  of  the  turbine 
building.  These  penetrations  are  located 
in  the  Unit  2  MG  Set  Room,  room  206 
and  Emergency  Switchgear  Room»217. 


228.  227,  231,  281.  283,  265  and  267  and 
Emergency  Switchgear  Corridor  282. 
Three  of  the  bus  ducts  are  1'4"X3'0" 
while  the  remaining  14  ducts  are 
1'4"X2'2".  The  ducts  are  constructed  of 
.0833"  steel  plate  (Gage  No.  14)  and 
penetrate  the  fire  barriers 
approximately  10'6"  off  the  floor.  Each 
duct  penetration  is  sealed  with  a  smoke- 
tight  porcelain  through-bushing  to  seal 
off  the  movement  of  air  or  ionized  gases 
through  the  bus  duct  There  are  no 
combustible  materials  located  within 
the  duct 

The  combustible  material  in  the 
affected  spaces  consists  of  IEEE-383 
cable  insulation.  The  MG  Set  Room  has 
a  combustible  loading  approximately 
152,000  BTU/ft'  with  a  fire  severity  of 
about  2  hours.  The  combustible  loading 
in  the  other  affected  spaces  ranges  from 
9000  BTU/ft*  to  29,000  BTU/ft*  with  a 
corresponding  fire  severity  range  of 
seven  to  22  minutes.  The  MG  Set  Room 
has  3-hour  rated  fire  walls  while  the 
Energency  Switchgear  Corridor  has  two 
hour  and  3-hour  rated  fire  walls  and  the 
Emergency  Switchgear  Rooms  have  2- 
hour  rated  fire  walls. 

The  licensee  contends  that  the  worst- 
case  postulated  fire  in  these  spaces 
would  be  a  cable  spreading  fire 
involving  cable  insulation.  Such  a  fire 
would  be  slow  to  propagate  and  develop 
heat  due  to  the  inherent  slow  burning 
nature  of  the  IEEE  383  qualified  cable 
materials. 

The  Emergency  Switchgear  Rooms 
and  Corridor  have  installed  smoke 
detection  with  remote  alarms  in  the 
confrol  room. 

The  licensee  contends  that  the 
combination  of  metal  duct  plating  and 
porcelain  barriers  is  sufficient  to  contain 
a  fire  to  the  room  of  origin.  In  addition, 
the  licensee  contends  that  early  warning 
smoke  detection  system  and  the 
subsequent  response  of  the  fire  brigade 
would  be  sufficient  to  minimize  the 
likelihood  that  a  fire  would  penetrate 
the  bus  duct  and  adversely  affect 
equipment  in  adjacent  areas.  Fire 
fighting  equipment  in  the  area  consists 
of  hose  stations  and  portable  fire 
extinguishers. 

The  MG  Set  Room  is  protected  by  a 
local  automatic  preaction  sprinkler 
system.  The  sprinkler  is  actuated  by  an 
area  smoke  detection  system.  The 
combustible  material  in  the  MG  Set 
Room  consists  of  lubricating  oil  hi  the 
MG  sets  and  cable  insulation.  The 
licensee  contends  that  a  fire  in  this  area 
would  be  detected  and  controlled  by  the 
preaction  sprinkler  system.  The  licensee 
also  contends  that  the  combination  of 
metal  plate  ducting  and  porcelain 
barriers,  together  with  the  early  warning 
detection  system  and  fire  brigade 


response,  would  preclude  the  likelihood 
of  a  fire  penetrating  the  bus  ducts  and 
exposing  equipment  in  adjacent  areas. 

5.3  Evaluation 

The  technical  requirements  of  section 
III.M  are  not  met  in  that  the  4KV  bus 
ducts  do  not  have  3-hour  rated  fire 
penetration  seals. 

The  staff  concurs  with  the  licensee's 
technical  analysis.  Section  III.M  requires 
that  fire  barrier  cable  penetration  seals 
use  only  noncombustible  materials  and 
be  qualified  by  tests  comparable  to  tests 
used  to  rate  fire  barriers  in  order  to 
ensure  a  fire  does  not  spread  from  one 
fire  area  to  another  via  electrical 
conduits.  The  fire  barriers  in  the 
affected  spaces  are  adequately  rated  for 
the  combustible  loading  in  those  spaces. 
For  the  Emergency  Switchgear  Rooms 
and  Corridor,  the  metal  duct  plate  and 
porcelahi  barriers  within  the  ducts  are 
adequate  to  contain  any  postulated  fires 
to  the  room  of  origin.  The  combination 
of  ducting,  fire  barriers,  automatic 
smoke  detection  and  fire  brigade 
response  in  the  Emergency  Switchgear 
Rooms  and  Corridor  is  adequate  to 
prevent  adverse  exposure  of  equipment 
in  adjacent  spaces. 

The  combination  of  metal  duct 
plating,  porcelain  barriers,  automatic 
smoke  detection  and  sprinklers  and  fire 
brigade  response  is  adequate  to  prevent 
equipment  in  adjacent  spaces  frt)m 
being  adversely  affected  by  a  fu%  in  the 
Unit  2  MG  Set  Room  and  therefore 
provides  a  level  of  protection  equivalent 
to  that  required  by  section  IlLM. 

5.4  Conclusion 

Based  on  our  review  of  the  licensee's 
proposal,  the  staff  concludes  that  the 
fire  protection  configuration  with  regard 
to  the  4KV  duct  penetrations  in  the  Unit 
2  MG  Set  Room,  Emergency  Switchgear 
Rooms  217.  228,  227,  231,  281,  283,  285 
and  267  and  Emergency  Switchgear 
Corridor  262  is  acceptable.  Therefore,  an 
exemption  for  the  lack  of  3-hour  rated 
fire  penetration  seals  In  the  above  4KV 
ducting  should  be  approved. 

m 

Accordingly,  the  Commision  has 
determined  that  pursuant  to  10  CFR 
50.12(a],  the  exemptions  described  in 
section  II  are  authorized  by  law  and  will 
not  present  an  undue  risk  to  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security. 
The  Commission  further  determines  that 
special  circumstances,  as  provided  in 
50.12(a)(2)(ii),  are  present  for  the 
exemptions  in  that  application  of  the 
regulation  in  these  particular 
circumstancea  is  not  necessary  to 
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achieve  the  underlying  purposes  of 
appendix  R  to  10  CFR  part  50  because 
the  licensee's  alternate  fire  protection 
configuration  provides  a  level  of  safety 
equivalent  to  that  provided  by 
compliance  with  appendix  R.  Therefore, 
the  Commission  hereby  grants  the 
following  exemption  from  the 
requirements  of  section  III.G  and  section 
III.M  of  appendix  R  to  10  CFR  part  50: 

1.  Lack  of  complete  3-hour  rated  fire 
barrier  In  the  Turbine  Building, 
Elevation  135  Feet,  Emergency 
Switchgear  and  Battery  Rooms  (12 
rooms)  (License  Exemption  Part  1) 

2.  Lack  of  complete  3-hour  rated  fire 
barrier  in  the  Turbine  Building, 
Elevation  135  Feet,  Access  Corridor 
Behind  the  Emergency  Switciigear  and 
Battery  Rooms  (License  Exemption  Part 
2)1 

3.  Lack  of  complete  3-hour  fire  barrier 
in  the  Radwaste  Building,  Elevation  165 
Feet,  Remote  Shutdown  Panel  Area 
(License  Exemption  Part  3) 

4.  Lack  of  qualified  3-hour  penetration 
seals  for  conduit  fire  barrier 
penetrations  where  closed  termination 
points  exist  or  where  smoke  and  hot  gas 
seals  are  used  in  open  termination 
conduits.  (License  Exemption  Part  4) 

5.  Lack  of  3-hour  rated  fire  penetration 
seals  in  4KV  bus  ducting  in  Unit  2  MG 
Set  Room,  room  206,  Emergency 
Switchgear  Rooms  217,  226,  227,  231.  261. 
263,  265  and  267  and  Emergency 
Switchgear  Corridor  262  of  the  Turbine 
Building.  (License  Exemption  Part  5) 

Pursuant  to  10  CFR  51.32,  the 
Commision  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (56  FR  50142). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vai^, 

Director,  Division  of  Reactor  Projects — ////, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-24610  Filed  10-10-91;  8:45  am] 
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[Docket  No.  40-8027.  License  No.  8UB- 
1010,  EA  01-067] 

Sequoyah  Fuels  Corporation.  Gore, 
Oklahoma;  Order  Modifying  License 
(Effective  Immediately)  and  Demand 
for  Information 


Sequoyah  Fuels  Corporation  (SFC  or 
Licensee)  is  the  holder  of  Source 
Material  License  No.  SUB-1010  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  pursuant  to  10 


CFR  part  40.  The  license  authorizes 
possession  and  use  of  source  material  in 
the  production  of  uranium  hexafluoride 
(UF6)  and  depleted  uranium 
tetrafluoride  (DUF4)  in  accordance  with 
the  terms  and  conditions  of  the  license. 
The  license  was  due  to  expire  on 
September  30, 1990,  but  currently 
remains  in  effect  based  on  a  timely 
renewal  application  submitted  by  the 
Licensee. 

n 

The  NRC  requires  its  licensees  to 
adhere  to  the  safety  standards  that  are 
contained  in  its  regulations  and  the 
conditions  speciHed  in  the  facility 
license.  The  Licensee  described  its 
management  organization  and  the 
responsibilities  assigned  to  key 
personnel  in  SFC's  license  renewal 
application  dated  August  23, 1985,  as 
supplemented.  The  NRC  expects  those 
Licensee  managers  holding  the  key 
positions  described  in  the  application  to 
ensure  compliance  with  the  regulations 
that  are  within  their  area  of  licensed 
responsibility  so  as  to  protect  the  health 
and  safety  of  the  general  public,  the 
Licensee's  workers,  any  contractors  that 
work  at  the  facility,  and  the 
environment.  Furthermore,  the  NRC 
must  be  able  to  rely  upon  the  integrity  of 
those  Licensee  managers  in  their 
conduct  of  licensed  activities  and  their 
provision  of  complete  and  accurate 
information  to  NRC. 

At  the  time  of  the  solvent  extraction 
tank  excavation,  SFC  described  its 
management  organization  and  the 
responsibilities  and  authorities  assigned 
to  key  personnel  in  its  license  as 
follows: 

A.  The  President,  Sequoyah  Fuels 
Corporation  (Mr.  Reau  Graves  at  the 
time),  shall  have  overall  responsibility 
for  the  safe  operation  of  the  Sequoyah 
Facility.  Additional  responsibihty  has 
been  assigned  to  the  Senior  Vice 
President,  the  Vice  President  Business 
Development,  the  Controller,  the 
Manager,  Regulatory  Compliance  and 
Quahty  Assurance,  and  the  Manager, 
Health,  Safety,  and  Environment  for 
various  functions  as  described  in  this 
license.  These  individuals  report  directly 
to  the  President,  Sequoyah  Fuels 
Corporation. 

B.  The  Senior  Vice  President  (Mr. 
James  H.  Mestepey)  shall  be  responsible 
for  all  nuclear  manufacturing  activities, 
which  include  operations,  maintenance, 
engineering,  and  the  process  laboratory. 
He  specifically  oversees  the  operations, 
modifications,  and  process  and 
equipment  criteria.  He  shall  be 
responsible  for  safe  and  efficient  plant 
operations.  He  reviews  all  operating 
procedures,  plant  modifications  and 


processes,  equipment  criteria  and  other 
general  and  administrative  matters.  Mr. 
Mestepey  reports  to  the  President,  SFC 
(The  organization  chart  shows  that  Mr. 
Mestepey  is  also  responsible  for  the 
Training  Department.) 

C.  The  Manager,  Regulatory 
Compliance  and  Quality  Assurance  (Mr. 
Lee  R.  Lacey),  who  reports  to  the 
President.  SFC,  is  responsible  for  the 
development  and  implementation  of  a 
Facility  Quality  Assurance  Plan  to 
assure  that  all  operations  and  safety- 
related  activities  are  performed  in 
accordance  with  facility  procedures.  He 
is  also  responsible  for  maintaining  the 
company's  NRC  licenses  and  preparing 
correspondence  and  reports  submitted 
to  the  NRC.  He  advises  management  on 
nuclear  regulatory  issues  and  provides 
regulatory  compliance  oversight  in 
environmental  compliance  and  other 
regulatory  areas.  (In  September  1990. 
Mr.  Lacey  was  promoted  to  Vice 
President  Regulatory  Affairs,  and  now 
has  additional  responsibilities  which 
include  oversight  of  the  health  and 
safety  programs,  the  environmental 
compliance  [protection]  programs,  and 
the  environmental  laboratory.) 

D.  The  Manager,  Health,  Safety,  and 
Environment  (formerly  Mr.  Michael  M. 
Nichols,  who  resigned  on  April  19, 1991), 
who  reports  to  the  President  SFC,  shall 
be  responsible  for  developing  and 
implementing  programs,  procedures  and 
guidance  in  the  functional  areas  of 
health  physics,  industrial  hygiene, 
industrial  safety,  physical  security,  and 
environmental  analyses.  He  shall  be 
responsible  for  the  effluent  monitoring 
program,  the  respiratory  protection 
program,  the  bioassay  program,  the 
health  and  safety  program,  the 
environmental  laboratory,  and  the 
program  for  surveillance  of  all  plant 
activities  related  to  these  areas. 

E.  The  Manager,  Environmental  (Ms. 
Carolin  L  Couch),  who  reports  to  the 
Manager.  Health,  Safety  and 
Environment  shall  be  responsible  for 
developing  and  implementing  programs 
and  procedures  to  comply  with  all 
environmental  monitoring  requirements 
required  by  federal  and  state  agencies. 
This  includes  the  maintenance  of 
environmental  records  required  by  SFC 
and  by  regulatory  agencies. 

Another  key  individual  involved  with 
the  solvent  extraction  tank  excavation, 
but  whose  position  is  not  described  in 
the  license,  is  the  Health  Physics 
Supervisor/ Assistant  Radiation  Safety 
Officer  (Mr.  Kenneth  G.  Simeroth).  He 
reports  to  the  Manager,  Health,  Safety, 
and  Environment.  During  the  August 
1990  SX  excavation  activities  his  prime 
responsibility  was  oversight  of  the  SX 
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excavation  for  Health  &  Safety  (H&S) 
Department  All  of  the  H&S  technicians 
reported  to  him  at  the  time.  After 
September  1990  he  was  assigned  special 
programs  in  the  H&S  department  and 
was  no  longer  responsible  for  oversight 
of  H&S  technicians. 

Since  August  1990,  several  events 
have  occurred  that  demonstrate  a  failure 
on  the  part  of  key  SFC  managers  to 
ensure  that  NRC  requirements  were  met 
in  their  area  of  responsibihty  and 
indicate  that  a  certain  SFC  manager 
failed  to  provide  complete  and  accurate 
information  to  the  NRC  during  an 
inspection  and  subsequent  investigation. 
The  first  event  involved  the 
identification  and  reporting  to  the  NRC 
on  August  22, 1990,  of  uranium 
contaminated  soil  and  water  during 
excavation  work  near  the  solvent 
extraction  building  from  approximately 
August  1  through  August  29, 199a  An 
Augmented  Inspection  Team  (ATT) 
conducted  an  onsite  review  of  the  event 
ft-om  August  27-29. 1990.  The  ATT  found 
that  concerns  involving  uranium 
contaminated  water  in  the  excavation 
pit  were  expressed  by  the  Manager, 
Environmental  to  the  Senior  Vice 
President  as  early  as  August  7, 199a  TTie 
AIT  also  found  that  responsible 
personnel  did  not  become  aware  of  the 
actual  elevated  sample  results  until 
August  17, 1990.  Another  five  days 
elapsed  before  this  information  was 
communicated  to  the  NRC.  Test  results 
for  several  water  samples  taken  prior  to 
August  8, 1990,  that  showed  elevated 
levels  of  uranium,  had  apparently  been 
lost  during  this  time  period.  The 
Licensee  was  unable  to  determine  the 
reason  for  the  loss  of  the  sample  results. 
The  ATT  concluded  that  the  Licensee's 
staff  did  not  demonstrate  the  necessary 
sensitivity  to  the  potential  for  uranium 
contamination,  or  understand  the 
urgency  and  potential  significance  of 
such  a  problem.  A  formal  investigation 
was  initiated  by  the  NRC  on  September 
4, 1990,  to  determine  whether  willful 
violations  of  NRC  regulations  of 
occurred. 

As  result  of  the  ATTs  findings,  in  a 
letter  dated  August  30, 1990,  the 
Licensee  committed  to:  (1)  Assure  the 
integrity  of  the  solvent  extraction 
building  floor,  (2)  characterize  the 
quantity  and  location  of  licensed 
material  under  the  solvent  extraction 
building,  (3)  identify  potential  migration 
pathways,  and  (4)  control  contaminated 
soil  and  water  from  the  excavation. 
These  commitments  were  reviewed  by 
an  ATT  follow-up  inspection  from 
September  10-13, 1990.  That  inspection 
determined  that  the  Licensee's  actions 
taken  to  satisfy  those  commitments 


were  appropriate.  Therefore,  on 
September  13, 199a  the  NRC  verbally 
concurred  on  the  restart  of  the  solvent 
extraction  process,  and  documented  this 
concurrence  in  a  letter  dated  September 
14. 1990.  The  AIT  followup  inspection 
also  found  that  no  evaluations  were 
performed  to  assess  the  potential  for 
worker  exposure  prior  to  workers 
entering  the  excavation,  and  that  the 
radiological  surveys  performed  were 
inadequate  to  meet  10  CFR  20.201(b) 
requirements.  These  findings,  however, 
had  no  significant  Impact  on  the  safe 
operation  of  the  facility  and  were 
evaluated  for  appropriate  enforcement 
action  when  the  ATT  followup 
inspection  report  was  issued. 

The  second  event  concerned  the 
Licensee's  identification  and  reporting 
of  uranium  contaminated  water  beneath 
the  main  process  building  (MPB)  on 
September  14. 1990,  a  few  hours  after 
restart  activities  began.  Information 
pertaining  to  the  contamination  under 
the  MPB  had  been  known  to  the 
Licensee  since  the  1970's.  This 
information  was  of  concern  to  the  NRC 
because  it  indicated  that  there  could  be 
extensive  contamination  under  the  MPB. 
Due  to  the  location  of  the  MPB  and  lack 
of  monitoring  wells  around  the  MPB, 
licensed  material  could  have  migrated 
into  the  unrestricted  area  and 
contaminated  ground-water.  Because 
the  NRC  did  not  believe  the  Licensee 
exhibited  a  sense  of  urgency  for  this 
potentially  larger  problem,  an  Order 
Modifying  License  was  issued  on 
September  19. 1990.  The  September  19, 
1990  Order  required  SFC  to  characterize 
the  site,  take  actions  to  prevent  further 
releases  of  contaminated  water,  and 
conduct  appropriate  monitoring  of 
ground  water.  Additional  inspection 
coverage  was  instituted  to  verify  the 
activities  performed  by  the  Licensee  in 
response  to  the  Order. 

By  early  November  1990,  those 
followup  NRC  inspections  progressed  to 
the  point  where  the  NRC  was  concerned 
that  certain  aspects  of  the  SFC  Safety 
and  Environmental  Programs  were  not 
being  performed  in  full  accord  with  NRC 
requirements.  Consequently,  a  Demand 
for  information  was  issued  on 
November  5, 1990,  to  have  the  Licensee 
describe  (1)  an  oversight  program  it  was 
willing  to  put  into  place  while 
management  deficiencies  and 
weaknesses  in  the  permanent 
organization  were  being  remedied,  and 
(2)  plans  for  an  independent  written 
appraisal  of  site  and  corporate  programs 
and  activities,  that  would  develop 
recommendations  for  improvements  in 
management  controls  and  oversight  to 
provide  assurance  that  f>ersonnel  would 


comply  with  regulatory  requirements 
and  site  procedures.  The  Licensee 
responded  to  the  Demand  in  a  letter 
dated  November  2a  1990. 

SFC  contracted  with  a  consulting 
company  to  perform  the  independent 
assessment  of  SFC's  management  in 
accordance  with  the  Demand,  and  the 
assessment  was  transmitted  to  the  NRC 
via  a  letter  dated  May  15. 1991.  SFC 
responded  to  the  management 
assessment  on  July  15, 1991.  In  its 
response  SFC  stated  that  "the 
assessment  gave  the  facility  a  positive 
bill  of  health  in  many  respects,  provided 
numerous  valuable  insights  into  our 
operation,  and  contained  many  useful 
recommendations  for  continual 
improvements."  In  many  of  the 
responses  to  the  recommendations.  SFC 
did  not  provide  an  analysis  of  the 
recommendations,  but  merely  quoted 
the  assessment.  Additionally,  neither 
the  independent  assessment  nor  SFC's 
response  included  a  discussion  and 
analysis  of  the  causes  of  the  deficiencies 
referenced  in  the  Demand.  SFC  has 
agreed  to  implement  most  of  the 
recommendations  contained  in  the 
assessment  over  the  next  18  months.  In 
the  meantime,  the  NRC  is  concerned 
that  there  continues  to  be  observed 
deficiencies  and  weaknesses  in  the 
licensee's  safety  program. 

NRC  Investigation  activities 
concluded  on  June  28, 1991.  The 
investigation  concluded  that  certain 
Licensee  managers  failed  to  provide 
complete  and  accurate  information  to 
the  NRC,  willfully  failed  to  comply  with 
NRC  regulations,  and  made  false 
statements  during  NRC  inspection  and 
investigation  activities. 

m 

As  a  result  of  a  series  of  events  at  the 
Sequoyah  facility,  a  number  of 
violations  and  weaknesses  were 
identified  that  indicate  a  significant 
management  breakdown  has  occurred. 
Beginning  with  the  August  1960  SX 
excavation,  it  became  evident  that 
significant  communication  weaknesses 
existed  within  the  SFC  organization,  key 
licensee  managers  did  not  fully 
understand  licensed  responsibilities, 
and  a  complete  failure  occurred  on  the 
part  of  the  Health  &  Safety  organization 
to  assure  that  adequate  radiological 
controls  were  implemented.  NRC 
investigation  activities  related  to  the  SX 
event  identified  a  nimiber  of  willful 
violations  of  NRC  requirements. 
Increased  NRC  inspection  efiforts  have 
identified  indications  that  the  Licensee 
continues  to  experience  problems  with 
control  over  activities  involving  licensed 
materials. 
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A.  SX  Excavation  Activities 

To  comply  with  EPA  regulations  for 
underground  storage  tanks,  the  Licensee 
planned  to  excavate  two  underground 
tanks  adjacent  to  the  solvent  extraction 
(SX)  building  during  the  August  1990 
annual  plant  shutdown,  and  encase 
them  in  a  concrete  vault.  One  of  the 
tanks  contained  licensed  material 
(uranium  bearing  solvent)  and  was 
identified  by  the  Licensee  as  being 
under  NRC  jurisdiction.  Messers. 
Mestepey  and  Lacey  and  Ms.  Couch 
stated  that  prior  to  the  August  1990 
annual  plant  shutdown,  the  possibility 
of  encountering  uranium  contamination 
around  the  tank  excavation  was 
discussed  in  staff  and  other  Operational 
Departmental  meetings.  A  number  of 
plant  supervisors  and  managers 
interviewed  stated  that  the  reason  that 
they  believed  that  contamination  could 
be  present  was  due  to  past  process  fluid 
seepage  through  the  SX  building  floor 
prior  to  its  1983/1984  repair.  On  August 
1, 1990,  the  Licensee  began  excavating 
soil  around  the  two  underground  tanks. 

The  Hazardous  Work  Permit  (HWP) 
covering  the  excavation  required  the 
assignment  of  Health  &  Safety  (H&S) 
technicians  to  provide  extensive  hexane 
monitoring  due  to  the  explosive 
potential  of  the  vapors  trapped  in  the 
gound.  However,  the  HWP  did  not 
specify  any  contamination  control 
measures  for  the  workers  or  require  that 
radiation  surveys  be  made;  and  no 
provisions  existed  td  modify  the  HWP  to 
account  for  new  or  changing  radiological 
conditions  at  the  worksite. 

During  the  week  of  August  1-6, 1990, 
Licensee  personnel  observed  surface 
rocks  coated  with  uranium.  Mr.  Nichols 
stated  that  he  was  notified  of  this 
condition  by  Ms.  Couch  and  had 
operations  personnel  gather  the 
material.  A  followup  interview  with  Mr. 
Lacey,  then  the  Manager  of  Regulatory 
Compliance  &  Quality  Assurance, 
indicated  that  Ms.  Couch  had  also 
notified  him  of  the  yellow  rock 
discovery  between  August  1-4, 1990,  but 
he  failed  to  follow  facility  operating 
procedure  HS-OlO,  paragraph  4.7, 
"Visual  Detection  of  Uranium",  and 
forward  a  contamination  report  to  the 
Health  &  Safety  ofHce. 

Ms.  Couch,  Manager,  Environmental 
testified  that  her  sole  responsibility  for 
the  SX  excavation  project  was  the 
collection  of  two  soil  samples  in 
conjunction  with  the  EPA  underground 
storage  tank  enclosure  regulations.  The 
samples  were  only  required  to  be 
analyzed  for  total  petroleum 
hydrocarbon  (TPH)  content.  Those  soil 
samples  were  obtained  on  August  7, 
1990,  and  submitted  to  a  laboratory  for 


TPH  analysis.  Ms.  Couch  also  obtained 
additional  soil  samples,  however,  no 
request  for  a  uranium  analysis  was 
made  for  any  of  the  soil  samples  until 
August  22-23, 1990. 

Liquid  samples  were  taken  from  the 
excavation  site  on  August  1,  4,  6  and  7, 
1990.  The  August  1  sample,  obtained  by 
an  engineer,  indicated  0.02  grams 
uranium/liter  (g-U/1)  and  was  known  to 
the  Licensee  on  August  2, 1990.  Ms. 
Couch  had  liquid  samples  taken  on 
August  4, 6  and  7, 1990.  She  testified  that 
Mr.  Nichols  had  not  directed  her  to 
obtain  the  samples;  but  that  she  had 
done  so  out  of  curiosity.  An  additional 
liquid  sample  was  taken  on  August  7  by 
Mr.  Barrett,  the  SEC  Safety  Engineer. 
Mr.  Knoke,  the  Facility  Laboratory 
Manager,  told  NRC  investigators  that  on 
August  7,  he  reviewed  the  August  8 
sample  results  which  indicated  about  3 
g-U/l  and  brought  it  to  the  attention  of 
several  individuals,  including  Mr.  Lacey, 
who  was  responsible  for  regulatory 
compliance.  In  a  subsequent  interview, 
Mr.  Lacey  stated  that  he  did  not  recall 
Mr.  Knoke  discussing  this  item  with  him. 
In  addition,  Mr.  Nichols,  who  was 
responsible  for  health  and  safety,  claims 
that  he  was  not  aware  of  the  results  of 
the  August  4-7  Hquid  sampling  until 
about  August  22, 1990.  Throughout  the 
project,  no  liquid  samples  were  required 
to  be  taken  by  the  Health  &  Safety  group 
to  evaluate  the  potential  hazards  to 
workers  from  licensed  material 
(uraniimi). 

It  was  the  Licensee's  practice  to  have 
the  Operations  Department  obtain  all 
liquid  samples  and  H&S  obtain  all  air 
samples  for  laboratory  analyses. 
However,  no  plant  procedure  existed 
that  required  the  Operations 
Department  to  forward  the  results  of  the 
liquid  sample  analysis  to  the  H&S 
Department.  After  H&S  had  sampled  the 
air  (alpha  monitoring)  around  the 
excavation  site  on  August  3  and  4, 1990, 
no  further  radiological  evaluations  of 
the  potential  worker  exposure  occurred 
imtil  August  22, 1990,  even  though 
workers  continued  to  move  dirt  or  work 
in  the  excavation  throughout  that  time. 

The  SX  excavation  job  was  the 
critical  project  scheduled  for  completion 
during  the  1990  annual  plant  shutdown. 
As  a  consequence,  key  management  and 
supervisory  personnel,  including  Mr. 
Mestepey,  often  visited  the  site.  The 
H&S  supervisor,  Mr.  Simeroth,  stated 
that  he  was  frequently  present  at  the 
excavation,  and  that  his  immediate 
supervisor,  Mr.  Nichols,  the  Manager  of 
Health,  Safety,  and  Enviroimient,  was 
also  at  the  excavation  on  an  almost 
daily  frequency.  Mr.  Lacey  stated  that 
he  occasionally  visited  the  work  site 


and  saw  water  in  the  excavation  during 
the  week  of  August  6, 1990. 

Messers.  Mestepey  and  Simeroth  and 
Ms.  Couch  accompanied  two  NRC 
inspectors  on  a  general  faciUty  tour  that 
included  the  excavation  site  on  August 
6, 1990.  During  this  tour  an  NRC 
inspector  received  no  reply  when  he 
casually  asked  what  was  "in  the  water" 
in  the  excavation  around  the 
underground  tanks.  In  subsequent 
testimony,  Mr.  Mestepey  slated  that  he 
had  not  heard  the  question.  However, 
both  Ms.  Couch  and  Mr.  Simeroth  stated 
that  they  had  heard  the  question.  Ms. 
Couch  first  stated  in  a  September  4, 1990 
interview  that  she  did  not  respond  to  the 
inspector's  question  because  she  did  not 
feel  it  was  her  responsibility  since  Mr. 
Mestepey  was  present,  and  she  felt  that 
she  would  be  chastised  for  speaking  up. 
However,  she  later  testified  on  March  1, 
1991,  that  Mr.  Mestepey  was  not  in  the 
immediate  group  when  the  question  was 
asked,  and  that  she  gave  a  flippant  reply 
to  the  inspector  because  in  her  view  it 
was  not  a  serious  question  and  if  the 
inspector  really  wanted  an  answer,  it 
would  be  addressed  formally.  She  also 
testified  that  she  did  not  answer  the 
question  because  Mr.  Mestepey  was  at 
the  entrance  meeting  and  was  well 
aware  of  the  contamination  in  the  pit 
and  the  question  was  not  addressed 
specifically  to  her.  Mr.  Simeroth  stated 
that  he  did  not  respond  because  he  felt 
it  was  Ms.  Couch's  responsibility.  He 
also  stated  that  after  the  tour  he 
discussed  the  question  with  Ms.  Couch, 
they  both  agreed  it  has  not  been 
answered,  and  Ms.  Couch  said  she  was 
waiting  to  see  if  the  inspector  would 
pursue  it.  Further  NRC  investigation 
revealed  that  Ms.  Couch  met  later  with 
Mr.  Lacey  to  discuss  the  inspector's 
question.  However,  neither  contacted 
the  inspector  to  provide  a  response 
during  the  course  of  the  inspection. 

Mr.  Mestepey  stated  in  an  interview 
that  the  presence  of  yellow  water  as  a 
"rule  of  thumb"  indicates  1  gram  per 
liter  (g/1)  of  uranium  contamination. 
Other  Licensee  personnel,  including 
Messers.  Lacey  and  Nichols  and  Ms. 
Couch,  acknowledged  that  yellow  water 
at  the  site  was  considered 
contaminated.  Although  Mr.  Nichols 
testified  that  he  did  not  see  any  "yellow 
water"  during  his  almost  daily  site  visits 
until  August  22, 1990,  all  of  the 
contractor  and  other  Licensee  personnel 
interviewed  (including  the  H&S 
supervisor,  Mr.  Simeroth,  who  claims  to 
have  discussed  the  matter  with  Mr. 
Nichols  during  the  first  week)  indicated 
they  observed  the  presence  of  yellow 
water  by  approximately  August  4. 1990. 
Mr.  Lacey  testified  that  he  had  been  at 
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the  excavation  site  several  times  during 
the  first  week  and  had  seen  standing 
water  in  the  pit. 

Both  SFC  and  contractor  employees 
involved  in  this  project  worked  in  close 
proximity  to  this  contaminated  liquid, 
coming  into  contact  with  it  on  numerous 
occasions.  After  the  August  1, 1990 
sample,  taken  during  the  first  day  of  the 
excavation,  the  next  analysis  results  (for 
the  August  4  sample,  at  2.06  g/1)  were 
available  in  the  laboratory  on  August  7. 
On  that  same  day,  one  day  after  the 
NRC  inspector's  question  went 
uiianswered.  Ms.  Couch  observed  a 
black  liquid  (potential  hydrocarbons 
that  are  not  releasable)  in  the  pit  and 
ordered  the  workers  out  She  also 
ordered  that  the  liquid  be  drummed. 
Work  in  the  pit  was  resumed  later  that 
day. 

In  addition  to  the  expected  ground 
water  seepage,  significant  amounts  of 
water  entered  the  excavation  due  to  the 
heavy  rainfall  of  August  11  and  12. 1990. 
On  August  13, 1990,  at  the  direction  of 
Mr.  Mestepey,  about  3,000  gallons  of 
accumulated  water  were  pumped  from 
the  excavation  to  the  north  ditch.  This 
water  was  pumped  onto  the  ground  and 
allowed  to  follow  the  natural  terrain, 
contaminating  the  ground  along  the  way. 
The  north  ditch  feeds  the  facility's 
combination  stream,  which  is  the  normal 
monitored  plant  effluent  path.  The  next 
day.  SFC  resumed  pumping  water  into 
barrels. 

The  results  of  the  August  6  and  7 
samples  requested  by  Ms.  Couch  ranged 
from  0.02  to  8.2  g-U/1.  The  result  of  the 
August  7  sample  taken  by  Mr.  Barrett 
available  that  same  day,  was  not 
expressed  as  g-U/L  but  as  a  percentage 
(1%  uranium).  However,  no  action  was 
taken  to  evaluate  the  potential 
radiological  hazards  until  the  results 
were  sent  to  the  UF6  Area  Manager 
(Acting  Manager,  Operations]  on  August 
17, 1990.  Even  then,  the  results  were  not 
forwarded  to  the  H&S  group  until  about 
August  22. 1990.  Ms.  Couch  told  various 
inspectors  in  the  Augmented  Inspection 
Team  (ATT)  during  the  week  of  August 
27, 199a  that  she  had  seen  an  August  4. 
1990  laboratory  analysis  showing  2.06  g/ 
1  uranium  and  had  informed  Mr. 
Mestepey  of  the  contamination  in  the 
pit.  During  interviews  with  NRC 
investigators  on  September  3  and  4, 
1990.  Ms.  Couch  stated  that  on  August  7. 
1990,  she  had  taken  two.soil  samples 
from  around  the  tanks,  and  showed 
them  to  Messrs.  Nichols,  Lacey,  and 
Mestepey  because  the  samples 
appeared  contaminated  (yellow).  In 
discussions  with  Mr.  Mestepey  on  that 
day,  she  indicated  that  the  material  on 
the  excavation  wall  made  it  obvious 


that  the  water  was  contaminated. 
However,  she  made  no  mention  to  the 
NRC  inspectors  of  reviewing  laboratory 
analysis  of  the  liquid  samples  taken  on 
August  6  and  7, 1990. 

During  a  followup  interview  on 
September  5, 1990,  and  in  sworn 
testimony  on  September  12. 1990,  Ms. 
Couch  stated  that  she  had  no  specific 
knowledge  of  the  uranium 
contamination  levels  in  the  SX 
excavation  water  during  her  August  7 
discussion  with  Mr.  Mestepey.  She 
further  stated  that  she  was  not  aware  of 
the  sample  concentrations  until  August 
22, 1990.  During  a  subsequent  sworn 
interview  on  March  1, 1991,  Ms.  Couch 
stated  she  might  have  seen  the  August  4. 
1990,  laboratory  report- 
However,  during  a  subsequent  OI 
telephone  interview  on  March  19. 1991. 
(with  SFC's  attorney  present)  Ms.  Couch 
then  admitted  that  on  August  7  or  8, 
1990,  she  had  seen  an  August  7, 1990, 
laboratory  report  (for  the  sample  taken 
by  Mr.  Barrett)  which  indicated  the 
presence  of  uranium  contamination  in 
SX  excavation  liquids.  Because  the 
uranium  level  was  expressed  in 
percentages,  Ms.  Couch  claimed  this 
laboratory  report  was  meaningless  to 
her,  and  later  admitted  she  never  asked 
anyone  what  this  percentage  would 
equate  to  in  g-U/l.  Ms.  Couch  said  that 
even  though  she  received  this  laboratory 
report  shortly  after  the  NRC  inspector 
asked  his  August  6, 1990,  question,  she 
did  not  inform  the  NRC  inspectors  of 
this  result  because  she  thought  the 
inspector's  question  was  informal.  She 
also  stated  that  she  had  a  copy  of  the 
August  7  laboratory  analysis  taken  by 
Mr.  Barrett  with  her  during  the  March  1 
and  19, 1991,  OI  interviews,  but  forgot  to 
bring  it  to  the  investigator's  attention. 

NRC  investigative  inquiries  revealed 
that  several  contractor  employees 
working  in  the  SX  excavation  site  did 
not  receive  the  instructions  required  by 
10  CFR  part  19.  The  training  that  Eve 
contractor  employees  who  worked  in 
the  excavation  received  consisted  of 
only  viewing  a  short  visitor  orientation 
video  that  appeared  to  be  designed  for 
visitors  who  were  to  tour  the  facility  or 
possibly  work  in  areas  that  did  not 
involve  exposure  to  hazardous 
materials.  It  did  not  provide  adequate 
instructions  about  potential  hazards  and 
potential  health  effects  from  exposure  to 
licensed  materials  in  the  excavation  pit. 
The  NRC  interviewed  about  13  of  the 
contractor  employees.  Most  of  the 
contract  workers  interviewed  stated 
that  they  did  not  know  that  uranium 
was  present  in  the  SX  excavation  where 
they  were  working.  One  individual 
indicated  that  he  asked  a  H&S 


technician  what  was  in  the  liquid  and 
was  told  that  it  contained  a  very  small 
amount  of  uranium  that  was  not 
harmful.  These  contract  workers 
informed  the  NRC  as  verified  by  other 
SFC  employees,  that  liquids  from  the 
excavation  were  routinely  in  contact 
with  their  skin,  that  these  liquids  burned 
their  skin  for  a  short  period  of  time 
(burning  sensation  would  not  be  due  to 
uranium),  and  that  they  complained  to 
various  SFC  individuals.  One  individual 
stated  that  he  was  sprayed  in  the  face 
with  contaminated  hquid  while  pumping 
liquid  out  of  the  pit  on  August  4. 1990. 
They  further  stated  that  they  obtained 
some  boots  and  rubber  gloves  only 
through  their  own  initiative.  The 
excavation  site  was  roped  off  for 
industrial  safety  purposes,  but  not 
posted  as  a  radiation  or  contaminated 
area. 

The  air  samples  taken  on  August  3 
and  4, 1990.  were  not  adequate  to  detect 
worker  exposure  to  airborne 
contamination  from  August  6-22, 1990 
because  of  changing  conditions  in  the 
pit.  Further,  the  Licensee  failed  to 
evaluate  the  need  to  obtain  bioassay 
samples  from  contract  workers  (see 
NRC  Inspection  Reports  40-6027/90-05 
and  90-06,  dated  November  20, 1990  and 
February  21. 1991).  Although  bioassay 
samples  were  obtained  for  some  SFC 
personnel,  NRC  interviews  of  SFC 
employees  indicated  that  none  of  them 
had  experienced  working  conditions 
similar  to  the  contractors  who  had  been 
assigned  to  work  in  the  SX  excavation 
(uranium-contaminated  liquids 
potentially  in  contact  with  the  skin  for 
several  hours  per  day,  for  two  to  four 
weeks).  SFC  failed  to  evaluate  the  need 
for  bioassays  and  as  a  consequence  the 
contractors  did  not  submit  urine 
samples  between  August  1  and  22, 1990. 
and  many  did  not  submit  any  urine 
samples. 

NRC  investigation  and  inspections 
found  that  SFC  Health  &  Safety 
employees  failed  to  conduct  adequate 
radioactive  contamination  surveys  of 
articles  leaving  the  facility.  The  surveys 
conducted  were  deficient  in  that  the 
licensee  monitored  only  for  alpha 
activity,  and  not  for  beta/gamma. 
Although  SFC  maintained  that  no 
equipment  went  off-site  that  exceeded 
permissible  release  limits,  on  November 
15, 1990,  the  NRC  found  articles  that  had 
been  contaminated  to  approximately  ten 
times  the  SFC  license  limit  in  the  cab  of 
a  truck  parked  at  the  residence  of  one  of 
the  contractor  employees.  The  following 
day  the  Licensee  surveyed  the  truck  and 
other  items  at  the  employee's  residence. 
However,  the  Licensee's  survey 
instrument  was  not  sensitive  enough  to 
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identify  all  contamination  above  the 
release  limits  of  the  licensee  (see  NRC 
Inspection  Report  40-8027/90-06). 

SFC  asserted  that  the  contaminated 
equipment  discovered  under  the  seat  of 
the  truck  was  in  a  location  not 
ordinarily  surveyed  and  that  the 
responsibility  for  the  equipment  going 
off-site  rested  with  the  contractor,  not 
with  the  Licensee.  The  NRC,  however, 
holds  its  licensees,  not  contractors, 
responsible  for  ensuring  that  adequate 
release  surveys  are  performed.  The 
failure  of  SFC's  managers  to  understand 
this  fundamental  principle  resulted  In 
contaminated  articles  being  removed 
from  the  site  by  its  contractor 
employees. 

Testimony  from  Messrs.  Mestepey, 
Lacey.  and  Nichols  established  that 
Licensee  management  was  aware  of  the 
elevated  uranium  concentrations  on 
August  17. 1990.  However,  the  Licensee 
did  not  inform  NRC  Region  IV  by 
telephone  of  its  discovery  until  August 
22. 1990.  This  report  was  not  made 
within  24  hours,  as  required  by  10  CFR 
20.403(b).  In  its  November  20, 1990 
response  to  NRC's  November  5, 1990 
Demand  for  Information,  the  Licensee 
asserted  that  "A  release  of  radioactive 
material  did  not  occur;  the  water  was  in 
an  excavation,  well  within  the  restricted 
area  boundary."  Notwithstanding  the 
Licensee'srationale,  the  NRC  has 
determined  that  the  discovery  of  the 
elevated  uranium  concentrations  in  the 
SX  excavation  constituted  a  reportable 
event  because  it  was  apparent  even 
then  that  it  might  have  caused  or 
threatened  to  cause  property  damage  in 
excess  of  $2,000.  Specifically,  the  cost  of 
decontamination  activities 
(characterization  and  remediation)  to 
address  contamination  related  to  {he  SX 
excavation  clearly  exceeded  $2,000.  In 
its  May  1. 1990,  response  to  a  similar 
reporting  violation  that  occurred  in 
March  199a  SFC  had  stated  "SFC  now 
has  a  much  better  understanding  of  NRC 
notification  requirements  and  recognizes 
that  conservative  standards  are  to  be 
applied  in  determining  whether  an  event 
should  be  reported."  Although  Mr. 
Mestepey  was  present  at  the 
enforcement  conference  where  the 
violation  was  discussed,  he  failed  to 
assure  that  the  SX  excavation  event  was 
promptly  reported,  (see  NRC  Inspection 
Report  40-6027/90-05). 

Additionally,  none  of  SFC's  managers 
took  actions  to  stop  work  in  the 
excavation  once  the  contamination 
levels  were  known,  and  work  was 
allowed  to  progress  to  the  extent  of 
placing  the  concrete  floor  in  the  vault 
over  contaminated  soil  even  after  the 
issue  was  reported  to  the  NRC  (see  NRC 


Inspection  Report  40-8027/90-04  dated 
October  11, 1990). 

In  response  to  NRC  concerns  during 
the  AIT  inspection  of  August  27-29, 1990 
(see  NTIC  Inspection  Report  40-8027/90- 
04),  SFC  drilled  five  boreholes  with  an 
air  auger  to  determine  if  contamination 
had  spread  through  the  ground  away 
from  the  SX  building.  However,  it  was 
not  until  February  1991.  that  an  NRC 
inspector  identified  that  SFC  had 
existing  "SX  sandwells"  in  utility  trench 
sand  backiUl  zones  that  essentially 
ah«ady  provided  this  information.  SFC 
persoimel  had  sampled  these 
"sandwells"  since  the  late  1970s  and  the 
data  clearly  indicate  that  uranium 
contamination  had  migrated  away  from 
the  SX  building. 

Information  about  the  existence  of  the 
pre-1990  "sandwells"  was  sent  to  Mr. 
Lacey  on  August  30, 1990,  by 
memorandum  from  the  Manager, 
Process  Laboratory  in  response  to  an 
internal  SFC  investigation  of  the  SX 
excavation  issues.  Mr.  Lacey  in  turn 
sent  the  information  to  Ms.  Couch. 
However,  neither  Mr.  Lacey  nor  Ms. 
Couch  informed  NRC  inspectors  of  the 
existence  of  this  data.  In  fact  NRC 
identified  this  information  in  February 
1991  only  through  its  insi>ection  efforts. 
At  no  time  did  SFC  persormel  advise  the 
NRC  of  this  relevant  data  that  clearly 
demonstrated  the  migration  of  licensed 
materials  away  from  the  SX  building 
over  an  extended  period  of  time. 
Furthermore,  information  about  the  SX 
sandwells  was  not  in  SFC's 
decommissioning  file  (required  by  10 
CFR  40.36(f)). 

B.  Notification  of  Contamination  Under 
the  Main  Process  Building  (MPB) 

After  the  ATT  was  initiated.  SFC 
agreed  to  perform  several  tasks  prior  to 
the  restart  of  the  facility  (reference  the 
letter  from  Reau  Graves,  former 
President  of  SFC  to  Robert  Martia 
Regional  Administrator,  NRC  Region  IV, 
dated  August  30. 1990).  An  ATT 
FoUowup  Inspection  occurred  on 
September  10-13. 1990.  and  NRC 
verbally  concurred  on  restart  of  the 
Sequoyah  facility  on  September  13, 1990. 
A  few  hours  after  restart  on  September 
14. 1990,  SFC  informed  NRC  about  a 
"well "  in  the  denitration  area  that 
penetrated  the  floor  of  the  MPB  to  the 
ground  beneath  it.  Since  the  mid-19708, 
SFC  operators  had  routinely  pumped 
uranium-contaminated  liquids  from 
under  the  MPB  using  this  well  (see  NRC 
Inspection  Reports  40-8927/90-05,  90-06, 
and  90-07  dated  November  20. 1990, 
February  21  and  March  1. 1991. 
respectively). 

NRC  investigation  determined  that 
Mr.  Lacey  was  informed  about  the 


"well"  (later  called  the  "subOoor 
process  monitor")  by  a  former  SFC 
manager  on  or  about  August  31. 1990. 
Mr.  Lacey  subsequently  discussed  this 
information  with  Mr.  Mestepey 
sometime  during  the  week  of  September 
3. 1990.  The  presence  of  liquids  under 
the  MPB  indicated  the  potential  for  floor 
degradation  and  significant 
contamination,  which  were  similar  to 
the  NRC's  concerns  regarding  the  SX 
event  However,  Mr.  Lacey  neither 
requested  that  a  sample  of  the  liquid  be 
taken  and  analyzed,  nor  that  further 
Investigation  of  the  issue  be  undertaken 
until  September  14, 1990,  just  prior  to 
informing  NRC  after  the  restart  of  the 
facility.  After  the  notification,  SFC 
managers  did  not  promptly  evaluate  the 
contamination  problem. 

Since  the  Licensee  could  not  assure 
the  NRC  that  all  migration  pathways  to 
the  unrestricted  area  were  known  or 
that  the  ground  water  had  not  been 
contaminated,  the  NRC  issued  an  Order 
Modifying  License  (Order)  on  September 
19, 1990  (see  the  letter  dated  September 
20, 1990,  from  James  M.  Taylor  of  NRC 
to  Reau  Graves  of  SFC  and  attached 
Order  dated  September  19, 1990),  to 
require  a  plan  that  would  quantify  and 
locate  the  contamination  under  the  MPB. 

C  NRC  Demand  for  Information  and 
Related  Activities 

In  response  to  concerns  resulting  from 
the  identification  of  contamination  in. 
around  and  under  the  SX  building  and 
the  MPB,  SFC  implemented  an  Interim 
Compliance  Oversight  Team.  This 
action  was  taken  as  a  result  of  NRC 
concerns  involving  the  SX  excavation 
issues.  NRC  issued  a  Demand  For 
Information  (Demand)  (letter  from  Hugh 
L  Thompson,  Jr.,  of  NRC  to  Reau 
Graves,  of  SFC  dated  November  5, 1990) 
which  requested,  among  other  things, 
that  SFC  describe  an  oversight  program 
it  was  willing  to  put  into  place  while 
management  deficiencies  and 
weaknesses  in  the  permanent 
organization  were  remedied.  The 
Demand  also  requested  SFC  to  submit  a 
plan  for  an  independent  appraisal  of  site 
and  corporate  organizations  and 
activities  that  would  develop 
recommendations  for  improvements  In 
management  controls  and  oversight 

SFC  responded  to  the  Demand  on 
November  20. 1990  and  agreed  to  set  up 
a  Sequoyah  Oversight  Team  (SOT)  to 
provide  NRC  additional  assurance  that 
NRC's  regulations  would  be  satisfied 
during  operations  of  the  Sequoyah 
faciUty.  Secondly,  SFC  agreed  to  provide 
an  impartial  comprehensive 
management  assessment  and  proposed 
the  details  for  its  implementation. 
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In  that  response,  SFC  made  several 
statements  that  were  subsequently 
found  by  the  NRC  to  be  inaccurate  or 
misleading.  This  is  significant  because  it 
demonstrates  that  as  of  November  20, 
1990,  SFC  still  did  not  understand  the 
extent  of  its  problems.  Examples  of  such 
statements  and  related  problems  are  as 
follows: 

"Significant  steps  were  taken  to 
prevent  any  kind  of  problem  that  could 
have  resulted  from  elevated  levels  of 
uranium  *  *  *" 

A.  "Discolored  water  was  tested 
immediately  on  August  4  *  *  *  ordered 
the  water  to  be  drummed;" 

This  part  of  the  Licensee's  assertion  is 
misleading  because  the  water  sample 
was  not  obtained  as  part  of  any  pre- 
planned requirement  by  the  Health  & 
Safety  Department,  but  rather  due  to 
Ms.  Couch's  curiosity.  Additionally, 
3,000  gallons  that  accumulated  in  Uie  pit 
were  not  drummed,  but  pumped  directly 
on  the  ground  on  August  13, 1990. 

B.  "Health  &  Safety  technicians  took 
air  samples  on  August  3  and  4,  which 
did  not  show  any  unusual  level  of 
contamination;" 

This  assertion  is  misleading  because  a 
significant  amount  of  work  occurred 
from  August  4-22, 1990.  Additionally,  air 
sampling  is  not  an  adequate  method  for 
identifying  and  quantifying  liquid 
contamination. 

C.  "Many  soil  samples  were  taken;" 
This  statement  is  misleading  in  that 

the  Licensee  did  not  require  any  soil 
samples  to  be  taken  for  uranium 
analysis.  Ms.  Couch  was  only  required 
to  take  two  soil  samples  for  TPH 
analysis  to  meet  EPA  requirements. 
Other  soil  samples  that  she  obtained 
(not  required)  were  not  analyzed  for 
uranium  until  August  23, 1990. 

D.  "Although  special  urinanalysis  of 
the  contract  workers  began  on  August 
22,  routine  urine  samples  were  taken 
from  Sequoyah  personnel  working  in  the 
excavation  prior  to  August  22;" 

This  assertion  is  misleading  because 
most  of  the  contractors  were  fmished 
with  their  work  at  SFC  by  August  22, 
1990.  and  had  been  discharged. 
Additionally,  the  working  conditions 
differed  significantly  between  SFC  and 
contractor  personnel,  as  the  contractors 
actually  came  into  contact  with  the 
contaminated  liquid. 

IV 

NRC  inspection  e^orts  have  identified 
numerous  weakness  and  violations  of 
NRC  requirements  since  the  August  1990 
SX  contamination  event  in  SFC's  Health 
&  Safety  and  Environmental  Protection 
Programs.  In  total,  NRC  concludes  that 
these  weaknesses  and  deficiencies 
indicate  a  significant  failure  of  the 


management  control  program  at  the 
Sequoyah  facility. 

A.  Overflow  of  the  Solvent  Rework 
Centrifuge 

On  September  15  and  16. 1990,  an 
NRC  inspector  observed  operations 
persormel  draining  process  liquids  on 
the  floor  of  the  SX  building  (see  NRC 
Inspection  Report  40-6027/90-05).  These 
activities  were  contrary  to  statements 
that  SFC  managers,  including  Messers. 
Graves,  Lacey  and  Mestepey,  had  made 
to  NRC  that  the  floor  of  the  SX  building 
would  no  longer  be  used  as  part  of  the 
process  operation.  Under  a  previous 
owner,  this  type  of  operational  activity 
apparently  contributed  to  the 
degradation  of  the  SX  floor  in  the  early 
1980s. 

An  NRC  inspection  conducted  in 
February  1991  (see  NRC  Inspection 
Report  40-«027/91-03  dated  April  29. 
1991)  described  an  event  where 
operations  personnel  were  unaware  of  a 
SFC  internal  requirement  to  clean  the 
solvent  rework  centrifuge  every  24 
hours.  The  operations  personnel 
apparently  cleaned  the  centrifuge  "when 
needed."  Because  the  requirement  to 
clean  the  solvent  rework  centrifuge 
every  24  hours  was  not  adhered  to, 
process  solutions  overflowed  onto  the 
floor.  This  event  was  noteworthy  given 
FSC's  commitment  to  improve 
contamination  controls. 

B.  Depleted  Uranium  Tetrafluoride 
(DUF4)  Facility  Contamination  Event 

On  June  5, 1991.  NRC  inspectors 
observed  workers  who  were  visibly 
contaminated  and  were  not  adhering  to 
procedural  requirements  or  appropriate 
health  physics  practices,  while  changing 
filters  in  the  Depleted  Uranium 
Tetrafluoride  (DUF4)  facility  (See  NRC 
Inspection  Report  40-8027/91-10-dated 
July  22. 1991).  The  most  significant 
problems  identified  were: 

(1)  Responsible  Licensee  personnel 
failed  to  adequately  review  the  planned 
work  activity  to  develop  a  Hazardous 
Work  Permit  appropriate  for  the  control 
of  the  task. 

(2)  The  workers'  lapel  air  sampler 
failed  to  function  properly. 

(3)  Appropriate  protective  clothing 
was  not  worn,  resulting  in  head,  neck, 
abdomen,  thigh,  hand,  and  other  skin 
contamination. 

(4)  The  plastic  "tent"  erected  for  the 
job  was  not  posted  as  either  an  airborne 
or  contamination  area. 

(5)  No  step-off  pad  was  used  to 
prevent  the  spread  of  contamination  (as 
a  result,  the  area  outside  the  tent  was 
also  visibly  contaminated  where  the 
workers  had  walked  with  contaminated 
boots). 


(6)  One  of  the  workers  exited  the  tent, 
removed  his  respiratory  protection  and 
then  re-entered  the  tent  without  it. 

(7)  No  provisions  were  made  to 
change  out  of  contaminated  clothing  at 
the  job  site  (to  change  or  shower,  the 
workers  would  have  had  to  walk  over 
100  yards  to  the  Main  Process  Building). 

(8)  No  health  physics  covered  was 
provided  for  a  maintenance  activity 
involving  a  system  that  had  not  been 
previously  opened. 

These  problems  were  particularly 
significant  because  they  demonstrated 
that  the  corrective  actions  undertaken 
by  the  Licensee  to  strengthen  its  Health 
and  Safety  Program  since  the  SX  event 
were  not  yet  effective. 


C  Radiation  Safety  Program 

The  following  items,  some  of  which 
have  been  discussed  above, 
demonstrate  a  signficant  failure  in  SFC's 
radiation  safety  program. 

•  An  NRC  inspector  observed  on 
September  18, 1990,  operators  draining 
process  solutions  onto  the  floor  in  the 
SX  building  to  the  point  that  liquids 
overflowed  the  sump  and  dispersed  on 
the  floor  (see  NRC  Inspection  Report  40- 
8027/90-05).  Interviews  with  Licensee 
personnel  indicated  that  the  floors  were 
made,  and  used,  as  a  method  of 
secondary  containment  of  process 
fluids.  This  occurred  despite  a  previous 
Licensee  commitment  to  minimize 
contaminated  solutions  on  the  floor. 

•  NRC.  investigation  identified  that 
the  Licensee  had  no  mechanism  to 
identify  visitors  who  were  minors  in 
order  to  take  the  extra  precautions 
required  by  NRC  regulations  to  limit 
their  exposures.  In  fact,  NRC 
investigation  revealed  that  one  minor 
worked  in  the  SX  excavation. 

•  On  October  23, 1990,  a  shift 
supervisor,  in  the  presence  of  an  NRC 
inspector,  wiped  the  bottom  of  a  valve 
with  his  bare  hand,  while  looking  for 
leaks  of  potentially  contaminated 
liquids  in  the  SX  building  (see  NRC 
Inspection  Report  40-8027/90-^). 

•  On  November  23, 1990,  an  NRC 
inspector  observed  an  operator  not 
wearing  respiratory  protection  (as 
required  by  procedures)  when  manually 
unclogging  a  conveyor  that  transported 
yellowcake  (see  NRC  Inspection  Report 
40-8027/90-06). 

•  On  becember  1, 1990,  an  NRC 
inspector  found  that  an  SFC  shift 
supervisor  turned  off  a  malfunctioning 
frisker,  but  did  not  inform  the 
responsible  H&S  personnel.  Later  two 
female  employees  did  not  frisk 
themselves  prior  to  exiting  the  change 
room,  because  the  frisker  was  turned  off 
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(see  NRC  Inspection  Report  40-8027/90- 
06). 

•  NRC  Inspectors  found  an  ash 
receiver  area  high  radiation  area  door 
left  unlocked  and  unattended  in  January 
1991.  This  problem  has  reoccurred  on 
three  separate  occasions  within  a  3- 
month  period  (see  NRC  Inspection 
Reports  40-8027/90-06.  91-01  and  91- 
02). 

•  On  February  15, 1991.  NRC 
inspectors  observed  poor  contamination 
control  practices  during  an  ash  receiver 
change-out.  when  the  activity  resulted  in 
visible  contamination  in  a  hallway.  No 
attempts  were  made  to  limit  access  to 
the  area  to  control  highly  contaminated 
equipment  Ash  receivers  were  changed 
out  at  least  two  to  three  times  per  day, 
and  appropriate  contamination  controls 
had  never  been  instituted  (see  NRC 
Inspection  Report  40-8027/91-02).  In 
May  1991,  an  inspector  identified  that 
SFC  provided  no  training,  guidance,  or 
procedures  that  describe  to  workers 
how  to  undress  from  highly 
contaminated  protective  clothing  in  a 
manner  so  as  to  prevent  skin 
contamination.  As  a  result,  the  hands  of 
two  woricers  were  contaminated  during 
removal  of  highly  contaminated 
protective  clothing,  after  changing  out 
ash  receivers  (see  NRC  Inspection 
Report  40-8027/91-09). 

•  During  the  week  of  May  6, 1991.  an 
NRC  inspector  observed  poor 
contamination  controls  when  a  highly 
contaminated  cart  outside  the  ash 
receiver  area  was  not  attended  or 
controlled  (see  NRC  Inspection  Report 
40-8027/91-08). 

•  On  May  16. 1991.  an  NRC  inspector 
observed  a  worker  outdoors  near  the 
clarifiers  (in  the  restricted  area)  dressed 
in  protective  clothing  and  a  full  face 
respirator  sawing  on  PVC  pipes  on  the 
ground.  Although  SFC's  H&S  staff  took 
action  to  protect  the  worker  from 
potential  contamination  by  requiring  the 
use  of  a  respirator,  they  failed  to 
adequately  consider  the  potential  for 
this  activity  to  contaminate  the  ground 
adjacent  to  the  work  area  (see  NRC 
Inspection  Report  40-8027/91-09). 

•  SFC's  license  requires  only 
surveying  for  alpha  contamination 
inside  the  restricted  area;  however,  the 
Licensee  identified  a  problem  with  beta 
contamination  in  the  spring  of  1990,  and 
informed  NRC  that  the  problem  would 
be  evaluated  (see  NRC  Inspection 
Report  40-8027/90-03).  In  November 
1990.  SFC  again  committed  to  evaluating 
the  issue  after  NRC  found  contaminated 
materials  at  a  private  residence  off-site 
(see  NRC  Inspection  Report  40-8027/90- 
06).  However,  by  may  1991  the  Licensee 
still  had  no  limits  for  beta  contamination 
inside  the  restricted  area,  approximately 


one  year  after  the  problem  was  first 
identified  (see  NRC  Inspection  Report 
40-8027/91-09). 

•  In  June  1991.  NRC  inspectors 
identified  that  SFC  has  failed  to  survey 
laundered  protective  clothing,  as 
required  by  procedure,  for  over  a  year. 
This  failure  is  potentially  significant  in 
that  workers  continually  overloaded  the 
washers  with  protective  clothing  which 
provided  the  potential  for  inadequate 
decontamination.  SFC  identified  .that 
potential  in  March  1991,  yet  took  no 
corrective  actions  to  assure  that 
laundered  protective  clothing  was 
suitably  free  of  contamination  until  NRC 
inspectors  identified  this  same  problem 
(see  NRC  Inspection  Report  40-8027/91- 
10). 

•  Health  and  Safety  technicians 
receive  little  to  no  formal  health  physics 

'training,  with  most  having  only  on-the- 
job  experience.  H&S  technicians 
frequently  depended  on  operations  and 
maintenance  personnel  to  establish  the 
protection  requirements  described  in  a 
hazardous  work  permit  (see  NRC 
Inspection  Reports  40-8027/90-04  and 
91-10).  This  is  contrary  to  the  intent  of  a 
hazardous  work  permit  which  is  to 
independently  establish  worker 
protection  requirements  appropriate  to  a 
specific  hazardous  task. 

D.  Environmental  Protection  Program 

The  NRC  was  aware  that  some 
ground  contamination  existed  at  the 
Sequoyah  facility,  as  documented  in 
NUREG  1157  "Environmental 
Assessment  for  Renewal  of  Special 
Nuclear  Material  License  No.  SUB-1010" 
dated  August  1985,  and  NRC  Inspection 
Report  4O-8027/8»-03.  However,  the 
NRC  was  unaware  of  the  magnitude  or 
the  extent  of  the  contamination.  NRC 
investigation  and  inspections  found  that 
SFC  had  many  indications  of  the 
magnitude  of  the  ground  contamination, 
and  found  that  SFC  had  a  number  of 
weaknesses  in  its  environmental 
protection  program.  The  following  six 
items  demonstrate  these  failures  and 
weaknesses: 

•  As  discussed  in  Section  III  of  this 
Order.  NRC's  investigation  and 
inspections  determined  that  SFC  had 
monitored  and  analyzed  the  water  from 
"sandwells"  in  the  vicinity  of  the  SX 
building.  This  data  indicated 
contamination  levels  below  the  ground 
surface  of  the  restricted  area  that 
averaged  about  100  times  above  SFCs 
environmental  action  level  for 
unrestricted  areas  and  at  least  20.000 
times  above  background.  However,  prior 
to  August  1990.  the  Licensee  had  taken 
no  action  to  evaluate  the  extent  of  this 
contamination,  develop  remedial 
actions,  or  identify  the  areas  tn  their 


decommissioning  file.  The  sandwells 
provided  the  Licensee  with  data  that 
indicated  that  SFC's  environmental 
action  level  had  been  exceeded  by  at 
much  as  four  orders  of  magnitude. 
Nevertheless,  the  Licensee  discontinued 
the  sampling  of  the  sandwells  in  June 
1989. 

•  The  SX  sandwells,  which  monitored 
utility  trench  sand  backfill  zones, 
provided  SFC  wth  data  for  several 
years  which  indicated  that  these  zones 
were  potential  migration  pathways  for 
licensied  material.  As  a  result  of  the 
failure  to  investigate  available  data.  SFC 
managers  Couch,  Lacey,  Nichols,  and 
Simeroth  were  unaware  that  licensed 
materials  below  the  ground  surface  had 
migrated  to  the  unrestricted  area 
although  still  within  the  owner- 
controlled  area. 

•  Operators  often  discharged  process 
solutions  to  the  north  ditch,  relying  on 
dilution  in  the  combination  stream  to 
assure  release  limits  were  satisfied. 
Intentional  dilution,  without  any  attempt 
to  treat  contaminated  water,  is  a  poor 
practice  to  limit  releases  to  levels  as  low 
as  reasonably  achievable  (see  NRC 
Inspection  Report  40-8027/90-07). 

•  As  discussed  in  Section  III  of  this 
Order,  operators  routinely  recovered 
contaminated  process  liquids  from 
under  the  main  process  building  through 
the  "subfloor  process  monitor"  since  the 
mid-19708  and  Licensee  personnel  had 
never  attempted  to  characterize  the 
contamination  under  the  building.  Mr. 
Mestepey  stated  that  he  had  been  aware 
of  this  activity  since  about  1988.  yet  did 
not  question  die  activity. 

•  The  current  characterization  of  the 
site  has  identified  concentrations  of 
uranium  in  the  Sewage  Lagoon  as  high 
as  16  g-U/l.  These  high  values  are 
apparently  the  result  of  discharges  from 
the  laundry.  Uranium  has  been 
identified  to  a  depth  of  about  40  ft  in 
some  monitoring  wells  inside  the 
restricted  area. 

•  Outside  the  restricted  area  fence 
but  still  inside  the  Licensee's  property, 
uranium  has  been  found  in  at  least  four 
locations.  Uranium  has  also  been  found 
in  the  streambed  of  one  formerly  used 
outfall,  outside  SFC's  property. 


Based  on  the  above,  it  appears  that  a 
number  of  significant  deficiencies  and 
weaknesses  exist  in  the  Licensee's 
Health  &  Safety  and  Environmental 
programs.  These  deficiencies  include  a 
failure  on  the  part  of  the  Licensee 
management  to  fully  understand  and 
exercise  their  licensed  responsibilities; 
poor  communication  within  the  SFC 
organization,  particularly  between  the 


51428 


Federal  Register  /  Vol.  56.  No.  198  /  Friday.  October  11.  1991  /  Notices 


H&S  and  operations  (production)  staff; 
numerous  inadequacies  with  regard  to 
Licensee  procedures  and  failures  on  the 
part  of  SFC  employees  to  comply  with 
SFC  procedural  requirements  and  health 
and  safety  practices;  deficiencies  in 
training  and  instruction  of  SFC 
personnel  working  in  restricted  areas; 
and  serious  weaknesses  in  the 
Licensee's  contamination  control . 
practices,  including  failures  to  exercise 
basic  controls  to  prevent  contamination 
to  the  environment  and  to  adequately 
evaluate  contamination.  The  foregoing 
deficiencies  in  the  Licensee's  Health  & 
Safety  and  Environmental  Programs  are 
significant  and  adversely  impact  health 
and  safety. 

In  addition,  the  Licensee's  Manager, 
Environmental,  Carolyn  L  Couch, 
intentionally  provided  false  testimony  to 
01  investigators.  Specifically, 
notwithstanding  knowledge  of  the  scope 
of  the  NRC  investigation  and  the 
relevance  of  the  liquid  samples  and 
analyses,  and  after  informing  the  ATT 
that  she  first  saw  the  August  4  analysis 
result  of  2.06  g-U/l  on  August  7, 1990. 
and  then  discussed  the  contamination  in 
the  SX  area  with  Mr.  Mestepey,  (1)  on 
September  5, 1990.  Ms.  Couch  stated  to 
01  investigators  that  she  was  unaware 
of  the  exact  yellow  water  sample 
concentrations  of  uranium  until  August 
22, 1990,  and  (2)  on  September  12, 1990, 
she  stated  to  OI  investigators  that  she 
did  not  remember  specifically  looking  at 
any  laboratory  results  concerning  the 
excavation  prior  to  approximately 
August  20, 1990,  (3]  on  March  1, 1991, 
she  stated  to  01  investigators  that  she 
might  have  seen  prior  to  August  20  a 
laboratory  analysis  of  a  water  sample 
which  she  had  taken  on  August  4  which 
indicated  approximately  2  g/l  of 
uranium,  (4)  she  admitted  to  OI 
investigators  on  March  19, 1991,  that  she 
had  received  and  seen  on  August  7  or  8 
a  laboratory  analysis  of  a  water  sample 
taken  on  August  7  which  indicated  a  1- 
percent  concentration  of  uranium,  and 
(5)  she  failed  to  provide  OI  with  a  copy 
of  the  August  7, 1990  analysis  until 
March  19, 1991  although  01  had 
previously  requested  all  laboratory 
results  regarding  the  SX  excavation. 
These  communications  indicate  a 
pattern  whereby  Ms.  Couch  either 
provided  false  information  or  willfully 
withheld  material  information. 
Furthermore,  Ms.  Couch  did  not  respond 
to  an  NRC  inspector  on  August  6  when 
questioned  about  the  contents  of  the 
water  in  the  SX  excavation  pit,  and  did 
not  subsequently  ensure  that  the 
inspector  received  a  response  to  his 
question. 


Finally,  Ms.  Couch  was  aware  that  in 
the  past,  sampling  had  been  undertaken 
of  water  in  pipes  embedded  in  the 
ground  known  as  "sandwells"  to 
determine  whether  there  was  uranium 
contamination.  In  fact,  she  had 
discussed  with  Mr.  Nichols  in  1989  the 
sandwell  data  and  whether  the  collected 
data  was  of  value  to  the  Health  &  Safety 
and  Environment  Departments.  In 
addition.  Ms.  Couch  had  received  a  copy 
of  a  memorandum  from  Mr.  Lacey,  dated 
August  30, 1990,  which  assigned  selected 
SFC  persoimel  certain  tasks  in 
connection  with  an  investigation  of  the 
issues  surrounding  the  excavation,  and 
had  received  a  copy  of  a  memorandum 
from  the  Licensee's  Manager,  Facility 
Laboratory,  also  dated  August  30, 1990, 
sent  in  response  to  Mr.  Lacey's 
memorandum,  which  noted  the 
existence  of  the  data  collected  from  the 
sandwell  sampling.  However,  Ms.  Couch 
failed  to  inform  the  NRC  of  the 
existence  of  the  sandwells  and  sandwell 
data. 

The  Commission  must  be  able  to  rely 
on  its  licensees  to  provide  complete  and 
accurate  information.  Licensees'  willful 
violations  of  Commission  requirements 
and  Licensees'  false  statements  to 
Commission  officials  cannot  and  will 
not  be  tolerated.  The  problem  of  false 
statements  and  the  willful  withholding 
of  information  by  Ms.  Couch  undermine 
the  NRC's  reasonable  assurance  that  the 
licensee  with  Ms.  Couch  involved  in 
licensed  activities  will  comply  with  NRC 
requirements,  including  the  requirement 
that  information  provided  be  complete 
and  accurate  in  all  material  respects. 

Based  on  the  foregoing,  I  lack  the 
requisite  reasonable  assurance  that  the 
Licensee's  current  operations  can  be 
conducted  under  License  No.  SUB  1010 
in  compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public,  including  the 
Licensee's  employees,  and  the 
environment  will  be  protected. 
Therefore,  the  public  health,  safety,  and 
interest  require  that  License  No.  SUB 
1010  be  modified  to  prohibit  Ms.  Carolyn 
L.  Couch  from  supervisory  or  managerial 
involvement  in  NRC-regulated  activities 
for  a  specified  period  of  time  and  to 
require  the  rectification  of  deficiencies 
in  the  Health  &  Safety  and 
Environmental  Programs.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  find  the 
public  health,  safety  and  interest  require 
that  this  Order  be  immediately  effective. 


VI 


Accordingly,  pursuant  to  sections 
161b,  161c.  161i,  1610, 182,  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 


and  the  Commission's  regulations  in  10 
CFR  2.202. 10  CFR  2.204,  and  10  CFR 
parts  19,  20.  and  40,  It  Is  Hereby 
Ordered,  Effective  Immediately,  That 
License  No.  SUB~1010  Is  Modified  as 
Follows: 

A.l.  Carolyn  L  Couch  shall  be 
removed  from  supervisory  or  managerial 
responsibilities  over  NRC-regulated 
activities  at  the  SFC  facility  for  a  period 
of  one  year  from  the  date  of  this  Order. 
Additionally,  if  Ms.  Couch  remains 
involved  in  NRC-regulated  activities, 
she  is  not  to  be  directed  or  supervised 
by  any  of  the  individuals  named  in  the 
Demand  for  Information  (see  section 
VIII).  For  two  years  after  that  initial 
period,  SFC  shall  not  reassign  her  to 
supervisory  or  managerial  functions  of 
NRC-regulated  activities  without 
providing  30-day  prior  notice  to  the 
NRC. 

A.2.  Sequoyah  Fuels  shall  provide  the 
Director,  Office  of  Enforcement,  within 
30  days  of  the  date  of  this  Order,  in 
writing  under  oath  or  affirmation, 
information  to  demonstrate  why  License 
No.  SUB-1010  should  not  be  modified  to 
prohibit  Ms.  Couch  from  serving  in  any 
capacity  involving  the  performance  of 
any  NRC-regulated  activities. 

B.  SFC  shall  not  operate  the  Sequoyah 
facility  to  produce  Uranium 
Hexafluoride  (UF6)  or  Depleted 
Uranium  Tetrafluoride  (DUF4)  following 
its  upcoming  shutdown  (currently 
scheduled  to  begin  on  September  23, 
1991)  until  SFC  submits  and  obtains 
NRC  approval  of  the  plan  and  schedule 
to  review  the  adequacy  of  the  Health  & 
Safety  and  Environmental  Programs, 
and  the  qualifications  of  the  individuals 
from  outside  SFC  performing  the  review. 
The  purpose  of  the  review  is  to  assure 
that  the  procedures  provide  clear 
instructions,  are  current,  and  are 
technically  adequate,  such  that  the 
intent  of  the  procedure  will  be  met.  The 
schedule  is  to  indicate  which  procedures 
will  be  reviewed,  revised  (as  necessary) 
and  implemented  prior  to  startup.  The 
dates  by  which  the  remaining  procedure 
reviews,  revisions,  and  implementation 
will  be  completed  as  Well  as  a  basis  for 
their  deferral  until  after  start-up  shall  be 
provided.  The  schedule  shall  provide  for 
appropriate  personnel  training  in  the 
procedures  prior  to  their  implementing 
the  procedures  reviewed  and,  as 
appropriate,  revised.  Following  the 
review,  the  procedures  are  to  be  revised 
as  necessary,  and  thereafter 
implemented.  As  a  minimum,  that 
review  shall  address  the  following 
areas: 
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1.  Health  &  Safety 

— Measures  to  keep  internal  and 
external  exposures  As  Low  As 
Reasonably  Achievable  (ALARA). 

— ^Measures  to  ensure  confinement  of 
licensed  materials.  In  cases  where 
confinement  systems  failed, 
procedures  shall  require  evaluation  of 
the  quantity  of  material  released 
outside  the  confinement  system,  the 
root  cause  of  the  condition,  and 
corrective  actions  to  prevent 
recurrence. 

— Use  of  appropriate  protective  clothing 
to  prevent  personnel  contamination. 

— ^Measures  to  ensure  Hazardous  Work 
Permits  (HWP)  provide  clear  guidance 
and  instructions  for  personnel 
protection  requirements  and  define 
responsibilities,  including  the 
qualifications  of  the  individuals 
permitted  to  issue,  approve,  and 
modify  HWPs. 

— Measures  to  ensure  personnel 
dosimetry  and  internal  dose 
assessment  programs  are  supplied 
and  implemented. 

— Measures  to  ensure  radiation, 
contamination,  and  airborne  activity 
survey  instruments  and  equipment 
and  properly  calibrated  so  accurate 
surveys  can  be  performed,  and  that 
the  survey  instruments  are 
appropriate  for  the  type  of  radiation 
monitoring  performed. 

— Measures  to  ensure  that  a  respiratory 
protection  program  is  implemented  so 
that  respiratory  protection  equipment 
is  used  to  minimize  personnel 
exposure. 

— Measures  to  ensure  that  all  SFC  and 
contractor  personnel  receive 
appropriate  radiation  protection  and 
contamination  control  training. 

— ^The  responsibilities,  qualifications 
and  reporting  requirements  for  H&S 
technicians  and  supervisors  are 
clearly  defined  and  these  individuals 
receive  appropriate  indoctrination 
and  training  to  implement  their 
responsibilities. 

2.  Environmental  Program 

— Measures  to  maintain  releases  of 
licensed  material  to  the  restricted  and 
unrestricted  area  As-Low-As- 
Reasonably-Achievable. 

— Measures  for  sampling  of  ground 
water  monitor  wells,  analysis  of 
samples,  and  evaluating  the  adequacy 
of  the  ground  water  monitoring 
program. 
The  Regional  Administrator,  Region 

IV,  may  relax  or  rescind,  in  writing,  any 

of  the  above  conditions  upon 

demonstration  by  the  Licensee  of  good 

cause. 


vn 

The  Licensee,  Ms.  Couch,  or  any  other 
person  adversely  affected  by  this  Order 
may  submit  an  answer  to  this  Order  or 
request  a  hearing  on  this  Order  within 
30  days  of  the  date  of  this  Order.  The 
answer  shall  set  forth  the  matters  of  fact 
and  law  on  which  the  Licensee,  Ms. 
Couch,  or  any  other  person  adversely 
affected  relies  and  the  reasons  as  to 
why  the  Order  should  not  have  been 
issued.  Any  answer  filed  within  30  days 
of  the  date  of  this  Order  may  include  a 
request  for  a  hearing.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  ATTN:,  Chief, 
Docketing  and  Service  Section, 
Washington.  DC  20555.  Copies  shall  also 
be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRG  Region  IV,  611  Ryan  Plaza  Drive, 
suite  400.  Arlington.  TX  76011.  and  to  the 
Licensee  if  the  answer  or  hearing 
request  is  by  a  person  other  than  the 
Licensee. 

If  a  person  other  than  the  Licensee  or 
Ms.Couch  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee,  Ms.  Couch,  or  any  other 
person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  shall  be 
sustained. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in  this 
Order  shall  be  final  30  days  from  the 
date  of  this  Order  without  further  order 
or  proceedings.  An  answer  or  a  request 
for  hearing  shall  not  stay  the  immediate 
e^ectiveness  of  this  order. 

vm 

In  addition  to  issuance  of  this  Order 
modifying  License  No.  SUB-1010,  the 
Commission  requires  further  information 
from  the  Licensee  in  order  to  determine 
whether  the  Commission  can  have 
reasonable  assurance  that  in  the  future 
the  Licensee  will  conduct  its  activities  in 
accordance  with  the  Commission's 
requirements  and  the  below-named 
managers  will  carry  out  the 
responsibilities  and  authorities  assigned 
to  their  respective  key  position 
descriptions  as  outlined  in  the  License. 


Based  on  the  above,  it  appears  that 
key  SFC  management  officials  failed  to 
carry  out  their  responsibilities  with 
regard  to  licensed  activities  and  have 
not  been  candid  with  the  NRC. 
Specifically: 

A.  The  Senior  Vice  President.  James 
Mestepey.  is  responsible  for  all  nuclear 
manufacturing  activities,  including 
operations,  maintenance,  engineering, 
training,  and  the  process  laboratory,  and 
reviews  all  operating  procedures,  plant 
modifications  and  processes,  equipment 
criteria  and  other  general  and 
administrative  matters. 

During  the  SX  excavation,  Mr. 
Mestepey  was  the  senior  manager 
onsite.  and  was  responsible  for 
conducting  the  excavation  and  vault 
construction  project.  Mr.  Mestepey 
ackno%vledged  that  he  had  a 
responsibility  for  the  health  and  safety 
of  the  workers  involved  in  completing 
the  project. 

Mr.  Mestepey  was  apparently  aware 
of  the  potential  for  and  existence  of 
contamination  in  the  SX  excavation 
from  the  onset  of  the  excavation  project 
Mr.  Mestepey  had  attended  meetings 
prior  to  and  during  the  excavation  at 
which  the  potential  for  or  existence  of 
contamination  had  been  discussed:  had 
often  been  present  at  the  excavation 
and  observed  yellow  water  in  the  pit 
had  informed  NRC  inspectors  that  SFC 
personnel,  not  contractors,  would 
perform  most  of  the  work  Involving 
contaminated  material;  and  was  aware 
that  such  water  was  being  barrelled  and 
acknowledged  that  he  had  assumed  that 
if  the  water  was  discolored  and  was 
being  put  into  drums  it  was 
contaminated.  Furthermore,  on 
approximately  August  8. 1990.  Mr. 
Mestepey  had  seen  a  laboratory 
analysis  of  a  sample  taken  on  August  7, 
1990,  of  the  water  in  the  excavation 
which  showed  uranium  contamination 
of  approximately  1  percent.  As  of 
August  20,  Mr.  Mestepey  was  aware  of 
the  existence  of  laboratory  analyses  of 
water  samples  taken  from  the 
excavation  pit  indicating  levels  of 
uranium  of  as  high  as  8  g/l. 

Notwithstanding  Mr.  Mestepey's 
responsibility  for  the  excavation  project, 
his  acknowledged  responsibility  to 
ensure  the  health  and  safety  of  the 
workers  involved  in  the  project  and  his 
awareness  that  the  water  in  the 
excavation  pit  contained  some  uranium 
contamination.  Mr.  Mestepey  failed  to 
take  any  action  to  notify  his  Health  and 
Safety  personnel  of  such  contamination 
or  to  assure  that  workers  were  being 
adequately  protected,  and  with  at  least 
careless  disregard  for  regulatory 
requirements,  failed  to  instruct  the 
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workers  as  to  the  presence  of  uranium 
contamination  in  the  excavation,  in 
violation  of  10  CFR  19.12. 

Furthermore,  on  August  13.  Mr. 
Mestepey  made  the  decision  to  pump  a 
large  quantity  of  water  to  the  north 
ditch,  contaminating  the  ground.  In 
addition,  Mr.  Mestepey  failed  to  have 
SFC  submit  a  report  to  the  NRC  within 
24  hours  of  the  discovery  of  elevated 
uranium  levels  in  the  excavation,  in 
violation  of  10  CFR  20.403(b)(4). 

In  addition,  as  fully  described  in 
sections  III  and  IV  of  this  Order,  the 
NRC  investigation  and  inspections 
determined  that  there  were  serious 
deficiencies  in  the  Licensee's  radiation 
safety,  environmental  protection  and 
operation  safety  programs.  As  Mr. 
Mestepey  was  responsible  for  such 
matters  as  operations,  training,  and 
review  of  operating  procedures,  it 
appears  that  Mr.  Mestepey  has  failed  to 
adequately  exercise  his  responsibilities 
to  ensure  that  these  activities  were  in 
compliance  with  NRC  and  license 
requirements. 

B.  The  Vice  President,  Regulatory 
Affairs,  Lee  R.  Lacey,  is  responsible  for 
the  oversight  of  the  Licensee's  health 
and  safety  programs,  the  environmental 
protection  program,  the  environmental 
laboratory,  the  quality  assurance 
program  and  the  licensing  program.  He 
is  responsible  for  the  implementation  of 
the  Facility  Quality  Assurance  Plan  to 
assure  that  all  operations  and  safety 
related  activities  are  performed  in 
accordance  with  facility  procedures.  Mr. 
Lacey  advises  SFC  management  on 
nuclear  regulatory  issues  and  provides 
regulatory  compliance  oversight  in 
environmental  monitoring  and  other 
regulatory  areas.  He  is  also  responsible 
for  the  timely,  accurate,  and 
comprehensive  flow  of  information  from 
the  Licensee  to  the  NRC.  Mr.  Lacey  had 
formerly  held  the  position  of  Manager, 
Health,  Safety  and  Environment. 

Mr.  Lacey  was  apparently  aware  of 
the  potential  for  and  existence  of 
contamination  in  the  SX  excavation 
from  the  onset  of  the  excavation  project. 
Mr.  Lacey  had  attended  meetings  prior 
to  and  during  the  excavation  at  which 
the  potential  for  and  existence  of 
contamination  had  been  discussed,  and 
had  often  been  present  at  the 
excavation  and  observed  yellow  water 
in  the  pit,  but  failed  to  complete  a 
"visual  detection  for  uranium"  form 
(HS-OlO). 

Mr.  Lacey  also  was  aware  that  one  of 
the  tanks  to  be  excavated  was  under 
NRC  jurisdiction.  Mr.  Lacey  had  also 
observed  solidified  uranium  on  the 
surface  of  the  ground  in  the  excavation 
area.  By  August  17, 1990,  Mr.  Lacey  was 
aware  of  the  existence  of  laboratory 


analyses  indicating  levels  of  uranium  in 
the  water  of  the  excavation  pit  as  high 
as8g/l. 

Notwithstanding  his  responsibilty  for 
the  environmental  protection  and  QA 
programs  and  his  awareness  that  the 
water  in  the  excavation  pit  contained 
uranium  contamination,  Mr.  Lacey,  with 
at  least  careless  disregard,  violated  the 
provision  of  10  CFR  19.12  by  failing  to 
ensure  that  contractor  persormel 
working  in  the  SX  excavation  were 
provided  with  information  regarding  the 
contamination  in  the  excavation  and 
with  radiological  protection.  In  addition, 
notwithstanding  Mr.  Lacey's 
responsibility  for  interfacing  with  the 
NRC  and  providing  the  NRC  with  timely, 
accurate  and  comprehensive 
information,  Mr.  Lacey  took  no  action  to 
inform  the  NRC  of  the  contamination  in 
the  excavation,  or  any  matters 
associated  with  the  excavation,  until 
August  22, 1990.  Although  Mr.  Lacey 
was  aware  that  the  NRC  inspector  had 
inquired  as  to  the  contents  of  the  water 
in  the  excavation  pit.  Mr.  Lacey  took  no 
action  to  ensure  that  the  inspector  was 
provided  with  a  response.  Although  Mr. 
Lacey  was  aware  by  August  17  of  the 
laboratory  analyses  showing  elevated 
levels  of  uranium  in  the  water  in  the 
excavation,  he  failed  to  have  SFC 
submit  a  report  to  the  NRC  within  24 
hours  of  the  discovery  of  these  elevated 
uranium  levels,  in  violation  of  10  CFR 
20.403(b)(4). 

In  addition.  Mr.  Lacey  was  aware  that 
SFC  was  conducting  an  internal 
investigation  regarding  the  SX 
excavation.  In  fact.  01  interviews 
established  that  the  investigation  was 
his  responsibility.  Mr.  Lacey  sent  other 
management  officials  a  memorandum 
dated  August  30. 1990,  requesting 
information  in  connection  with  this 
investigation  and,  in  response  to  this 
request,  received  a  memorandum  from 
the  Manager,  Process  Laboratory,  also 
dated  August  30,  that  there  had  been  a 
series  of  samples  taken  from  sandwells 
and  that  the  data  might  be  valuable  in 
the  investigation  of  the  SX  history. 
However,  Mr.  Lacey  failed  to  investigate 
this  data,  which  demonstrated  the 
migration  of  licensed  materials  away 
from  the  SX  building  over  an  extended 
period  of  time,  and  failed  to  inform  the 
NRC  of  the  existence  of  the  data. 

Furthermore,  on  August  31, 1990,  Mr. 
Lacey  was  informed  about  the  existence 
of  a  subfloor  process  monitor  in  the  SFC 
Process  Building  which  had  been  used  to 
pump  uranium-contaiminated  liquids 
from  under  the  building.  However.  Mr. 
Lacey  failed  to  evaluate  the 
contamination  of  the  liquids  under  the 
floor,  to  further  investigate  the  issue,  or 
to  inform  the  NRC  of  this  matter  until 


September  14. 1990.  following  restart  of 
the  facility. 

Finally.  Mr.  Lacey  was  responsible  for 
the  Licensee's  regulatory  compliance 
and  quality  assurance  programs,  and 
had  previously  been  responsible  for  the 
health  and  safety  programs.  As 
described  in  sections  III  and  IV  of  this 
Order,  the  NRC  has  identified  serious 
deficiencies  in  the  Licensee's  radiation 
safety,  environmental  protection  and 
operation  safety  program.  Consequently, 
it  appears  that  Mr.  Lacey  has  failed  to 
adequately  exercise  his  responsibilities 
to  ensure  that  the  Licensee  has 
conducted  these  activities  in  compliance 
with  NRC  and  license  requirements. 

C.  The  Health  Physics  Supervisor/ 
Assistant  Radiation  Safety  Officer. 
Kenneth  G.  Simeroth.  was  responsible 
for  oversight  of  the  SX  excavation  for 
the  H&S  Department,  and  the  physical 
safety  of  the  workers  in  the  excavation. 
At  the  time  of  the  excavation,  all  of  the 
H&S  technicians  reported  to  him. 

Mr.  Simeroth  apparently  was  aware  of 
the  potential  for  and  existence  of 
contamination  in  the  SX  excavation  pit. 
Mr.  Simeroth  was  at  the  excavation 
frequently,  and  observed  "off-colored" 
water  in  the  pit.  and  indicated  that  he 
was  aware  that  it  was  very  likely  that 
the  water  would  have  some  uranium  in 
it. 

Mr.  Simeroth  had  also  been  the 
principal  individual  who  had  sampled 
the  SFC  sandwells  and,  during  the 
period  that  such  sampling  was 
conducted,  was  aware  that  there  was 
uranium  contamination  in  the  water  that 
leaked  into  the  surrounding  area  of  the 
SX  building.  Nevertheless,  Mr.  Simeroth, 
together  with  Mr.  Nichols,  made  the 
decision  to  discontinue  the  sampling 
because  the  numbers  meant  nothing  to 
him.  as  he  had  no  knowledge  of  any 
limit  levels  pertaining  to  them. 

Nothwithstanding  Mr.  Simeroth's 
responsibility  for  the  safety  of  the 
workers  in  the  excavation  and  his 
awareness  that  the  water  in  the 
excavation  contained  some  uranium 
contamination.  Mr.  Simeroth.  with  at 
least  careless  disregard,  failed  to 
instruct  the  workers  as  to  the  presence 
of  uranium  contamination,  or  to  assure 
that  these  workes  were  being 
adequately  protected,  in  violation  of  10 
CFR  19.12.  In  addition,  Mr.  Simeroth 
stated  that  he  had  received  no  technical, 
formal  training  regarding  the  radiation 
protection  of  employees  and  that  he  did 
not  feel  qualified  to  be  Assistant 
Radiation  Safety  Officer  because  of  his 
lack  of  training  in  radiological 
protection. 

Furthermore,  notwithstanding  Mr. 
Simeroth's  awareness  that  the  water  in 
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the  excavation  contained  some  uranium 
contamination,  Mr.  Simeroth  failed  to 
respond  when  the  NRC  inspector 
inquired  on  Augsut  6. 1990.  as  to 
contents  of  the  water  in  the  excavation. 
Although  Mr.  Simeroth  and  Ms.  Couch 
later  discussed  the  fact  that  they  had  not 
answered  the  inspector's  question,  Mr. 
Simeroth  took  no  further  action  to 
ensure  that  the  inspector  received  a 
response  to  his  question. 

D.  The  former  Manager,  Health. 
Safety,  and  Environment.  Michael  M. 
Nichols,  had  been  responsible  for 
developing  and  implementing  programs, 
procedures  and  guidance  in  the  areas  of 
health  physics,  industrial  hygiene, 
industrial  safety,  and  physical  security. 
During  the  SX  excavation  activities,  Mr. 
Nichols  was  responsible  for  the  effluent 
monitoring  program,  the  respiratory 
protection  program,  the  bioassay 
program,  the  health  and  safety  program, 
and  the  program  for  surveillance  of  all 
plant  activities  related  to  those  areas. 

Mr.  Nichols  apparently  was  aware  of 
the  potential  for  and  existence  of 
contamination  in  the  SX  excavation  pit. 
Mr.  Nichols  was  frequently  at  the 
excavation  site,  and  numerous  SFC 
employees,  as  well  as  NRC  inspector, 
stated  that,  from  early  on  in  the 
excavation  project,  there  was  yellow 
water  in  the  pit,  indicating  the  presence 
of  some  level  of  uranium  contamination, 
although  Mr.  Nichols  denied  seeing 
yellow  water  prior  to  approximately 
August  22. 1990.  when  the  walls  were 
poured.  In  any  event.  Mr.  Nichols  had 
observed  solidified  uranium  on  the 
surface  of  the  ground  in  the  excavation 
area,  had  been  made  aware  of  low 
levels  of  contamination  in  the 
excavation  from  early  on  in  the 
excavation  project,  and  was  told  by  Mr. 
Lacey  on  August  17  that  there  had  been 
rumors  of  lab  analyses  of  the  water 
which  indicated  high  readings  of 
contamination. 

Notwithstanding  Mr.  Nichols' 
responsibilities  as  described  above,  and 
notwithstanding  his  awareness  of 
potential  and  actual  contamination.  Mr. 
Nichols,  with  at  least  careless  disregard 
violated  the  provisions  of  10  CFR  19.12 
by  failing  to  ensure  that  contractor 
personnel  working  in  the  SX  excavation 
were  provided  with  information 
regarding  the  contamination  in  the 
excavation  and  with  radiological 
protection.  In  addition,  Mr.  Nichols, 
whose  department  informed  the  training 
department  of  contractors  who  were  to 
receive  training,  admitted  that  he  had 
seen  contractor  personnel  around  the  SX 
excavation  with  only  visitor  badges,  and 
did  not  question  their  being  in  the  area 


without  assurances  that  they  had 
received  the  proper  training. 

Furthermore,  Mr.  Nichols  failed  to 
evaluate  the  contamination  in  the 
excavation,  to  adequately  survey 
articles  used  at  the  excavation,  and  to 
obtain  bioassays.  Specifically,  Mr. 
Nichols  never  instructed  or  ensured  that 
his  staff  performed  sampling  of  the 
water  and  soil  in  the  excavation  and 
report  to  SFC  management  any 
laboratory  test  results,  even  after  he 
was  aware  of  low  levels  of  uranium- 
contaminated  water  in  the  excavation. 
Mr.  Nichols'  staff  took  only  airborne 
samples  on  August  3  and  4, 1990. 
although  workers  continued  to  move  dirt 
in  the  excavation  throughout  an 
extended  time  period,  and  Mr.  Nichols 
admitted  that,  due  to  moisture  in  the 
soil,  these  airborne  samples  may  not 
have  been  adequate.  In  addition,  articles 
that  had  been  contaminated  in  excess  of 
the  limits  in  the  SFC  license  were 
released  from  the  facility  and  found  at 
the  home  of  one  of  the  contractor 
employees,  and  the  NRC  determined 
that  the  instrumentation  used  by  SFC 
personnel  to  survey  these  materials  was 
not  adequate  to  satisfy  license 
requirements.  Although  he  was  informed 
on  August  18. 1990  that  the  contractor's 
concrete  forms  were  too  contaminated 
to  release,  Mr.  Nichols  took  no  action  to 
determine  the  root  cause  of  these 
elevated  contamination  survey  results. 

Moreover,  bioassay  samples  were  not 
obtained  for  some  contract  workers  until 
August  22, 1990,  and  were  not  obtained 
at  all  for  the  remaining  contract 
workers.  In  addition,  although  Mr. 
Nichols  was  informed  by  Mr.  Lacey  on 
August  17. 1990.  about  "rumors"  of 
elevated  uranium  contamination 
readings  at  the  excavation  area.  Mr. 
Nichols  never  contacted  the  Facihty 
Laboratory  or  took  any  further  action  to 
determine  the  validity  of  this 
information. 

Finally.  Mr.  Nichols  was  aware  that 
the  sandwells  had  been  sampled  for 
uranium  contamination,  and  had  made 
the  decision  to  discontinue  the  sampling 
because  he  did  not  understand  the  data 
that  was  being  collected.  He  also  had 
apparently  received  a  copy  of  the 
memorandum  from  the  Manager, 
Process  Laboratory,  dated  August  30, 
1990.  that  referenced  the  sandwell  data. 
Although  Mr.  Nichols  was  extensively 
questioned  during  early  September  1990 
by  OI  regarding  the  potential  source  of 
the  contaminated  water  in  the 
excavation,  he  never  advised  the  NRC 
of  the  existence  of  the  sandwell  data 
prior  to  late  February  or  March,  1991. 
Accordingly,  pursuant  to  sections  161c, 
1610. 182.  and  188  of  the  Atomic  Energy 


Act  of  1954.  as  amended.  10  CFR  2.204 
and  10  CFR  Part  40.  in  order  for  the 
Commission  to  determine  whether  your 
license  should  be  further  modified, 
suspended  or  revoked,  or  other 
enforcement  action  taken  to  ensure 
compliance  with  NRC  regulatory 
requirements,  the  Licensee  is  required  to 
submit  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
within  30  days  of  the  date  of  this  Order 
and  Demand  for  Information,  the 
following  information,  in  writing  and 
under  oath  or  affirmation: 

Sequoyah  Fuels  Corporation  shall  provide 
information  to  demonstrate  why  License  No. 
SUB-1010  should  not  be  modified  (1)  to 
prohibit  Messers.  Mestepey,  Lacey,  and 
Simeroth  from  serving  in  any  capacity 
involving  the  performance  or  supervision  of 
any  NRC-regulated  activities,  and  (2)  to 
require  30  days  prior  notice  to  the  NRC  of 
reinvolvement  of  Mr.  Nichols  by  SFC  in  any 
capacity  in  NRC-regulated  activities. 

Copies  also  shall  be  sent  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement  at  the  same  address, 
and  to  the  Regional  Administrator,  NRC 
Region  IV,  611  Ryan  Plaza  Drive,  suite 
400,  Arlington.  Texas  76011. 

After  reviewing  your  response,  the 
NRC  will  determine  whether  further 
action  is  necessary  to  ensure 
compliance  with  regulatory 
requirements. 

Dated  at  Rockville,  Maryland  this  3d  day  of 
October  1991. 

For  the  Nuclear  Regulatory  Commission. 

Hugh  L  Thompson,  Jr.. 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards,  and 
Operational  Support. 
[FR  Doc.  91-24811  Filed  10-10-91;  8.45  am) 

BILUNQ  CODE  7$MM)1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Extension  of  OFI  41-44 
Submitted  to  0MB  for  Clearance 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  this  notice  announces 
a  proposed  extension  of  four  forms  that 
collect  information  from  the  public. 
Executive  Order  10450  requires  that 
investigations  be  conducted  on  all 
persons  entering  the  Federal  service. 
OFI  Form  41  is  a  voucher  sent  to  former 
employers  and/or  supervisors  for 
employment  data  and  supervisory 
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information.  The  OFI  Form  42  is  a 
voucher  form  sent  to  references  for 
personal  information.  The  OFI  Form  43 
is  a  form  sent  to  educational  institutions 
for  student  record  information,  and  the 
OFI  Form  44  is  a  voucher  sent  to  local 
law  enforcement  agencies  in  conducting 
OPM  investigations  as  prescribed  in 
section  3  (a)  of  Executive  Order  10450. 
These  checks  are  a  part  of  the 
investigation  conducted  for  determining 
suitability  for  Federal  employment/ 
security  clearances.  Each  form  takes 
approximately  5  minutes  to  complete. 
There  will  be  approximately  1,898,400 
forms  completed  annually  for  a  total 
public  burden  of  158,200  hours.  For 
copies  of  this  proposal  call  C.  Ronald 
Trueworthy,  Agency  Clearance  Officer, 
on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  by  November  12, 
1991. 

ADDRESSES:  Send  or  deliver  comments 
to:  Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
A^airs,  Office  of  Management  and 
Budget.  New  Exeuctive  Office  Building. 
NW..  room  3002,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATtOM  CONTACT: 
Peter  Garcia.  (202)  376-3800. 

Office  of  Personnel  Management 

Constance  Berry  Newman, 

Director. 

[FR  Doc.  91-24855  Filed  10-10-91;  8:45  am) 

BBXMQ  cooe  taas-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exctiange,  Inc. 

October  7, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Carrington  Lal>oratories,  Ina 
Common  Stock.  $.01  Par  Value  (FUe  No.  7- 
7361) 
Medeva  Pic 
American  Depositary  Shares  (representing 
10  ordinary  shares.  10  pence  Par  Value) 
(File  No.  7-7382) 
Public  Storage  Properties  XV,  Ina 
Series  A  Common  Stocic  $.01  Par  Value 
(File  No.  7-7363) 
Public  Storage  Properties  XVII.  Inc. 
Series  A  Common  Stock,  %J0\  Par  Value 
(File  No.  7-7304) 
Tiphook  Pic 


American  Depositary  Shares  (each 
representing  three  ordinary  shares.  10 
pence  Par  Value)  (File  No.  7-7365) 
York  International  Corporation 
Common  Stock,  $.005  Par  Value  (File  No.  7- 
7366) 
Smucker  (J.M.)  Company 
Class  B  Common  Shares  (File  No.  7-7367) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  29, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  91-24540  Filed  10-10-91;  8:45  am] 

BILIJNQ  CODE  W10-01-M 


[Release  Na  34-29787;  FUe  Na  SR-NASD- 
91-48] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Listing  Requirements  for 
Index  Warrants 

October  7, 1991. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  September  19. 1991  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  n.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  th«  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendments 
to  Schedule  D  of  the  NASD  By-Laws 


regarding  listing  requirements  for  index 
warrants.' 

II.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Con:mission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  is  proposing  to  amend 
Schedule  D  of  the  NASD  By-Laws  to 
include  qualification  requirements  for 
index  warrants  based  on  established 
foreign  or  domestic  indexes,  and  to 
amend  the  Policy  of  the  Board  of 
Governors  regarding  Fair  Dealing  With 
Customers  in  article  III.  section  2  to  the 
Rules  of  Fair  Practice  so  that  certain 
options  requirements  will  also  apply  to 
index  warrant  products.  The  listing 
standards  applicable  to  index  warrants 
qualifying  for  inclusion  in  the  Nasdaq/ 
National  Market  System  shall  indude 
pubUc  distribution  of  one  million 
warrants;  400  public  holders:  aggregate 
market  value  of  $4,000,000;  issuers 
required  to  have  assets  in  excess  of 
$100,000,000;  and  term  of  index  warrants 
for  a  period  of  one  to  five  years. 

Specific  index  warrants  will  conform 
to  the  qualifications  standards  of 
Schedule  D  and  will  be  direct 
obligations  of  their  issuer  subject  to 
cash-settiement  in  U.S.  dollars  either 
exercisable  throughout  their  life  (i.e.. 
American  style)  or  exercisable  only  on 
their  expiration  date  (i.e.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  an  index 
warrant  structured  as  a  "put"  would 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  index  has  declined  below 
a  pre-stated  cash  setUement  value. 


•  The  NASD  submitted  ■  letter  to  the  Conunlsskm 
to  clarify  the  propoted  rale  change  by  specifying 
that,  in  tranaactioiu  with  customers,  membera  may 
effect  index  warrant  transaction  only  with 
customers  whose  accounts  are  approved  for  options 
trading.  See  letter  from  Robert  E.  Aber.  Vlc« 
Preaideni  and  Deputy  General  Counsel.  NASD,  to 
Thomas  Cira.  Branch  Chief.  SEC  dated  September 
24,1S01. 
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Conversely,  holders  of  an  index  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  index  has  increased  above  the 
pre-stated  cash  value.  If  "out-of-the- 
money"  at  the  time  of  expiration,  the 
warrants  would  expire  worthless. 

The  NASD  is  also  proposing  to  amend 
the  Board  of  Governors  Policy  in  article 
III.  section  2  of  the  Rules  of  Fair  Practice 
to  require  the  use  of  certain  options 
standards  applicable  to  customers  of 
index  warrants  and  transactions  in 
customer  accounts.  The  amended  policy 
applies  options  suitability,  discretionary 
account  and  supervision  standards  to 
customers  from  appendix  E  to  the  Rules 
of  Fair  Practice  and  requires  that  index 
warrants  be  sold  only  to  options- 
approved  accounts.  Section  19  of 
appendix  E  prohibits  members  from 
recommending  transactions  that  are 
unsuitable  for  customers  based  upon  the 
members'  reasonable  beliefs  regarding 
customers'  investment  objectives, 
financial  situations  and  needs  and  any 
other  information  known  by  the 
member.  Section  18  of  appendix  E 
requires  members  to  obtain  written 
authorization  from  customers  prior  to 
exercising  discretionary  power  over  the 
accounts  and  also  requires  each 
transaction  effected  pursuant  to  the 
grant  of  discretionary  power  to  be 
approved  by  the  branch  office  manager 
or  the  Registered  Options  Principal. 
Additionally,  section  20  of  Appendix  E 
requires  members  to  develop  and 
implement  written  procedures  for  the 
diligent  supervision  of  all  customer 
accounts,  especially  as  the  accounts 
relate  to  trading  of  options  contracts.  In 
its  policy  statement,  the  NASD  is 
requiring  members  to  apply  these  same 
standards  and  requirements  to 
customers  that  wish  to  trade  index 
warrant  products  in  accounts  that  have 
been  approved  for  options  trading. 

In  addition,  prior  to  the 
commencement  of  trading  a  particular 
index  warrant,  the  Association  will 
distribute  a  circular  to  the  membership 
calling  attention  to  specific  risks 
associated  with  trading  that  particular 
index  warrant. 

Finally,  with  respect  to  warrants 
overlying  foreign  stock  indexes,  the 
NASD  proposes  to  ensure  that  there  are 
adequate  mechanisms  for  sharing 
surveillance  information  between  the 
NASD  and  the  markets  on  which  the 
securities  underlying  the  foreign  indexes 
are  traded.  Accordingly,  prior  to  listing  a 
warrant  on  an  index  of  foreign 
securities,  the  NASD  will  undertake  to 
establish  an  appropriate  means  to 
accomplish  information  sharing,  such  as 


entering  into  a  surveillance  sharing, 
agreement  with  the  relevant  foreign  self- 
regulatory  organization. 

The  NASD  believes  that  amending  the 
qualifications  requirements  to  add 
specific  criteria  for  index  warrants  is 
appropriate  to  assure  members  that  the 
NASD  will  be  in  a  position  to  list 
specific  index  warrants.  The 
Association  believes  that  it  would  be 
advantageous  for  market  makers  and 
investors  to  be  able  to  trade  index 
warrants  listed  as  Nasdaq/NMS 
securities  as  an  effective  means  to 
hedge  a  portfolio  of  securities  or  to 
facilitate  market  timing  transactions, 
e.g.,  quickly  increasing  or  decreasing  a 
position  in  the  underlying  index. 
Accordingly,  the  NASD  believes  that 
amending  the  qualifications 
requirements  to  enable  listing  of  index 
warrants  is  appropriate  at  this  time. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
l5A(b)(6)  of  the  Act.  Section  l5A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
"foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market." 
Listing  index  warrants  in  the  Nasdaq 
market  will  facilitate  members  and 
investors  desiring  to  trade  index 
warrants  in  a  dealer  environment. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

UI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed  rule 
change,  or 


B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  1. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-24624  Filed  10-10-91;  8:45  am] 

■ILUNQ  COOK  N10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

October  7. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

He  Ro  Group  Incorporated 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7368) 
Redwood  Empire  Bancorp 
Common  Stock,  No  Par  Value  (File  No.  7- 
7369) 
United  HealthCare  Corporation 
Common  Stock,  101  Par  Value  B  (File  No. 
7-7370) 
General  Physics  Corporation 
Common  Stock.  $.25  Par  Value  (File  No.  7- 
7371) 
Public  Storage  Properties  XV.  Inc. 
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Ckxnmon  Stock,  101  Par  Vahie  (File  No.  7- 
7372) 
Public  Storage  Properties  XVII.  Int 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7373) 
Carrington  Laboratories,  Inc. 
Common  Stock,  101  Par  Vabe  B  [File  No, 
7-7374) 
Medeva  Pic 
Foreign  American  Depository  Share*.  10 
pence  Par  Value  (File  Na  7-7375) 
Tiphook  Pic 
American  Depository  Shares  (File  No.  7- 
7376) 
York  International  Corporation 
Common  Stock,  $.005  Par  Value  (File  No.  7- 
7377) 
Property  Trust  of  America 
Shares  of  Beneficial  Interest  $1  Par  Value 
(File  No.  7-7378) 
Inefficient-Market  Fund,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No.  7- 
7379) 
Eiopharmaceutics,  Inc. 
Common  Stock.  $.001  Par  Value  (Tile  No.  7- 
7380) 
American  Exploration  Company 
Common  Stock,  $jO05  Par  Value  and 
Purchase  Warrants  $2.25  each  (File  No. 
7-7381) 
Provena  Food.  Inc. 
Common  Stock,  No  Par  Value  (File  Na  7- 
7382) 
Universal  Matchbox  Group 
Common  Stock,  $0.10  Par  Value  B  (File  No. 
7-7383) 
Gemini  II,  bi& 
Capital  Shares  $1  Par  Value  (File  No.  7- 
7384) 
European  Warrant  Fund,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No.  7- 
7385) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  29. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  91-24541  Filed  10-10-91;  8:45  am] 
WLUNQcooc  iaio-it%-m 
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Filings  Under  the  Public  UtiUty  Holding 
Company  Act  of  1935  TAct") 

October  4. 1991. 

Notice  is  hereby  given  that  the 
following  niingls)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8)  and/or  declaralion(8]  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application[8)  and/or  decIaration(8]  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Oflice  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(8] 
should  submit  their  views  in  writing  by 
October  28, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addressles]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate]  should  be  filed  with  the 
request.  Aiiy  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s]  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Eastern  Utilities  Associates,  et  al.  (70- 
7630) 

Ocean  State  Power  I  ("OSP  I"]  and 
Ocean  State  Power  II  ("OSP  11"),  both 
located  at  One  Bowdoin  Square,  Boston. 
Massachusetts  02114,  general 
partnerships  and  subsidiaries  of  EUA 
Ocean  State  Corporation  ("EUA-OS"). 
Washington  Highway,  Lincoln.  Rhode 
Island  02865,  and  Narragansett  Energy 
Resources  Company  ("NERC").  280 
Melrose  Street,  Providence,  Rhode 
Island  02901;  and  their  respective 
indirect  and  direct  parent  companies, 
Eastern  Utilities  Associates  ("EUA"). 
One  Liberty  Square.  Boston. 
Massachusetts  02107,  and  New  England 
Electric  System  ("NEES"),  25  Research 
Drive,  Westborough,  Massachusetts 
01582,  registered  holding  companies; 
EUA  Service  Corporation.  750  West 
Center  Street,  West  Bridgewater, 
Massachusetts  02379,  and  New  England 
Power  Service  Company,  25  Research 
Drive,  Westborough,  Massachusetts 
01562,  service  company  subsidiaries  of 


EUA  and  NEES,  respectively; 
Blackstone  Valley  Electric  Company, 
Washington  Highway.  Lincoln,  Rhode 
Island  02865,  a  public-utility  subsidiary 
of  EUA;  TransCanada  PipeLines 
Limited,  54  Commerce  Court  West. 
Toronto,  Ontario  M5L 1C2.  Canada,  and 
its  indirect  subsidiary,  TCPL  Power 
Limited,  123  Dyer  Street,  Providence, 
Rhode  Island  02903,  an  affiliate  of  OSP  I 
and  OSP  D,  have  filed  a  post-effective 
amendment  under  sections  6(a)  and  7  of 
the  Act  and  rule  50(a)(5)  thereunder  to 
their  application-declaration  filed  under 
sections  6(a).  7.  9(a)  (1)  and  (2),  10, 12(b). 
12(c).  12(d).  12(f).  13(b)  and  13(e)  of  the 
Act  and  rules  43.  44,  45.  50(a)(5),  90. 91 
and  95  and  thereunder. 

By  orders  dated  October  13. 1988 
(HCAR  No.  24727).  December  23, 1988 
(HCAR  No.  24790).  September  28. 1989 
(HCAR  No.  24960).  December  18, 1990 
(HCAR  No.  25217)  and  May  30. 1991 
(HCAR  No.  25321).  the  Commission 
authorized,  among  other  things,  certain 
transactions  with  respect  to  Unit  I  and 
Unit  II  of  the  Ocean  State  Power  Project 
("Project"),  a  combined  cycle  electric 
generating  facihty  located  in  Rhode 
Island,  which  included:  (1)  The 
formation  by  EUA  and  NEES  of  new 
subsidiary  companies,  EUA-OS  and 
NERC,  respectively;  (2)  the  respective 
acquisition  by  EUA-OS  and  NERC  of 
29.9%  and  20%  equity  interests, 
respectively,  in  each  of  the  two 
partnerships.  OSP  I  and  OSP  II,  formed 
to  own  and  operate  Unit  I  and  Unit  II  of 
the  Project,  respectively,  for  aggregate 
investment  amounts  of  $71.27  million 
and  $50  million;  (3)  the  funding  by  EUA 
and  NEES  of  EUA-OS  and  NERC  to 
enable  them  to  meet  their  obligations  to 
make  capital  contributions  to  OSP  I  and 
OSP  n  in  the  same  aggregate  investment 
amounts;  and  (4)  the  financing  of  100% 
of  the  construction  of  each  of  the  units 
through  non-recourse  loans  under 
separate  general  construction  loan 
credit  facilities  (herein,  "Unit  II  Credit 
Facility").  In  connection  with  the 
construction  and  term  financing  for  Unit 
II.  OSP  II  entered  into  the  Unit  II  Credit 
Facility  with  certain  banks  ("Banks")  to 
obtain  up  to  $222.2  million  of  borrowings 
and  agreed  to  pay  certain  fees  to  the 
Banks. 

OSP  II  now  proposes  to  pay  the  Banks 
an  additional  fee  in  the  amount  of 
$150,000  in  consideration  for  the  Banks' 
agreement  to  enter  into  Amendment  No. 
1  to  the  Unit  II  Credit  Facility 
("Amendment").  The  Unit  II  Credit 
Facility  provided  for  a  $222.2  million 
commitment  by  the  Banks  to  make 
construction  loans  to  OSP  II  and  for  the 
conversion  of  a  portion  of  those  loans  to 
long-term  loans  upon  the  satisfaction  of 
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certain  conditions,  including  the 
achievement  of  commercial  operation  of 
Unit  U  ("Commercial  Date"),  which 
occurred  on  October  1. 1991.  Under  the 
Amendment  OSP II  will  draw  down  as 
a  Hnal  construction  loan  a  portion  of  the 
remaining  unused  commitment  in  the 
amount  of  approximately  $24.1  million, 
of  which  approximately  $17.1  miUion 
will  be  deposited  in  a  Construction 
Account,  as  defmed  in  the  Amendment, 
and  used  to  pay  construction  costs 
payable  after  the  Commercial  Date.  The 
remaining  amount  of  approximately  $7 
million  will  be  reallocated  to  fund 
working  capital  requirements,  during  the 
period  between  the  Commercial  Date 
and  the  time  that  OSP  II  begins  to 
receive  payments  under  its  power 
purchase  agreements. 

Central  and  South  West  Corporation 
(70-7758) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
and  its  wholly  owned  nonutility 
subsidiary  company,  CSW  Energy,  Inc. 
("Energy"),  both  of  1616  Woodall 
Rodgers  Freeway,  P.O.  Box  660164, 
Dallas,  Texas  75202,  have  filed  a  post- 
effective  amendment  under  sections  9(a) 
and  10  to  their  application-declaration 
filed  under  sections  6(a),  7,  9(a),  10. 12(b) 
and  13(b)  of  the  Act  and  rules  43.  45.  51. 
86,  87. 90  and  91  thereunder. 

By  order  dated  September  28. 1990 
(HCAR  No.  25182),  CSW  and  Energy 
were  authorized,  among  other  things,  to: 
(1)  Spend  an  aggregate  of  $75  miUion  to 
conduct  preliminary  studies  of, 
investigate,  research,  develop,  agree  to 
conatnict  (such  construction  subject  to 
further  Commission  authorization),  and. 
except  with  respect  to  independent 
power  projecU  ("IPP's").  consult  with 
respect  to  qualifying  cogeneration 
facilities,  small  power  production 
facilities  and  IPP's:  and  (2)  finance  such 
activities  through  capital  contributions, 
open  account  advances  and  loans. 

CSW  and  Energy  now  request 
authorization  to  have  Energy  provide 
consulting  services  with  respect  to  IPP's. 
Energy  states  that  such  consulting 
would  involve  the  following:  (1) 
Discussion  with  and  advice  to  utilities 
and  other  persons  with  respect  to  their 
power  needs;  (2)  advice  to  utilities  and 
other  persons  with  respect  to  the 
structuring  of  IPP's;  (3)  provision  of 
engineering  services  to  utilities  and 
other  persons  and  advice  with  respect  to 
engineering  services  provided  by  others; 
and  (4)  either  directly  or  through 
subsidiaries,  services  for  and  under  the 
direction  and  management  of  the 
owners  or  operators  of  IPP's.  Such 
services  to  the  owners  or  operators  of 


IPPs  include  preoperational  services  and 
certain  support  services. 

Preoperational  services  may  include: 
(a)  Preparation  of  schedules  and  plans 
for  mobilizing  and  staffing  IPP's:  (b) 
provision  of  operating  support  to  the 
construction  contractors  of  IPP's  during 
startup;  (c)  scheduling  and  coordinating 
initial  training  programs  for  operation  of 
IPP's:  (d)  establishment  of  cost  and 
budget  accounting  systems  for  IPP's;  and 
(e)  other  services  consistent  with  and 
necessary  to  implement  the  foregoing. 

Support  services  may  include:  (a) 
Support  services  to  construction 
contractors  for  Iff's  during  startup;  (b) 
support  services  in  the  creation  of 
punchlists:  (c)  monitoring  of 
performance  tests;  (d)  performance  on 
behalf  of  owners  and  operators  of  IPP's, 
all  other  support  services  for  such  IPP's 
(including  the  supply  of  all  services, 
goods  and  materials  required  to  operate 
and  maintain  such  IPP's  in  accordance 
with  agreed  terms);  and  (e)  other 
services  consistent  with  and  necessary 
to  implement  the  foregoing. 

Additional  services  include:  (a) 
Assistance  in  complying  with  all  terms, 
conditions  and  requirements  of  all 
applicable  Federal.  State  and  local  laws 
and  regulations  in  connection  with  the 
operation  and  maintenance  of  an  IPP; 
and  (b)  assistance  in  securing  all 
necessary  governmental  approvals  (and 
renewals  of  the  same)  relating  to  such 
IPP's. 

West  Penn  Power  Company  (70-7887) 

West  Penn  Power  Company  ("West 
Penn "),  800  Cabin  Hill  Drive. 
Greensburg,  Pennsylvania  15601.  an 
electric  public-utility  subsidiary 
company  of  Allegheny  Power  System, 
Inc..  a  registered  holding  company,  has 
filed  an  application  under  section  6(b)  of 
the  Act  and  rule  50(a)(5)  thereunder. 

West  Penn  proposes  to  issue  short- 
term  notes  ("Notes")  to  banks  and  to 
issue  and  sell  commercial  paper 
("Commercial  Paper")  in  the  form  of 
promissory  notes  to  dealers  in 
commercial  paper,  in  an  aggregate 
principal  amount  not  to  exceed  $147 
million  outstanding  at  any  one  time.  It  is 
proposed  that  the  Notes  and 
Commercial  Paper  will  be  issued  from 
time-to-time  prior  to  December  31, 1993. 
provided  that  no  such  Notes  or 
Commercial  Paper  will  mature  after  June 
30. 1994. 

Each  Note  will  be  dated  as  of  the  date 
of  the  borrowing  which  it  evidences;  will 
mature  not  more  than  270  days  after  the 
date  of  issuance  or  renewal  thereof:  will 
bear  interest  at  a  mutually  agreed  upon 
rate,  provided  that  the  effective  rate  for 
any  30-day  period  on  an  atmualized 
basis  will  not  exceed  prime  plus  two 


percentage  points;  and  may  or  may  not 
have  prepayment  privileges.  West  Penn 
and  its  affiliates  have  agreed  to  pay  for 
lines  of  credit  with  a  group  of  banks 
("Banks")  by  paying  an  annual  cash  fee 
no  greater  than  15  basis  points  on  all  or 
the  balance  of  the  lines  of  credit. 

The  Commercial  Paper  will  not  be 
prepayable  and  will  have  varying 
maturities,  with  no  maturity  more  than 
270  days  after  the  date  of  issue.  The 
Commercial  Paper  will  be  sold  directly 
to  dealers  in  commercial  paper  at  a 
discount  rate  not  in  excess  of  the 
discount  rate  per  annum  prevailing  at 
the  time  of  issuance  for  commercial 
paper  of  comparable  quality  and 
maturity.  The  dealers  may  reofTer  the 
Commercial  Paper  at  a  discount  rate  of 
up  to  Vi  of  1%  per  annum  less  than  the 
discount  rate  to  West  Penn.  West  Penn 
intends  to  issue  the  Commercial  Paper 
only  if  the  interest  cost  thereof  is 
reasonably  believed  by  West  Penn  to  be 
equal  to  or  less  than  the  effective 
interest  cost  at  which  it  could  borrow 
the  same  amount  from  the  Banks  at  that 
time,  or  it  cannot  at  that  time  borrow  the 
same  amount  for  the  same  period  of 
time  from  the  Banks. 

West  Penn  requests  that  the  proposed 
issuance  and  sale  of  the  Commercial 
Paper  be  excepted  from  the  competitive 
bidding  requirements  of  rule  50  pursuant 
to  rule  50(a)(5). 

For  the  Commissioa  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
lonathan  G.  Katx, 
Secretary. 
|FR  Doc.  9\-ZAS23  FUed  10-10-01:  a:45  am] 

BHXINQ  COOC  W10-01-M 


(FWeaat  Na  IC-18345:  FO*  No.  t12-77S1] 

Sun  Uf«  Assurance  Company  of 
Canada  (U.S.),  et  aL 

October  4. 1991 

agency:  Securities  and  Exchange 
Commission  (the  "SEC"  or  the 
"Commission"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  '^940  Act"). 

APPUCANTt:  Sun  Life  Assurance 
Company  of  Canada  (U.S.)  (the 
"Company").  Sun  Life  of  Canada  (U.S.) 
Variable  Account  F  (the  "Variable 
Account"),  and  Clarendon  Insurance 
Agency,  Inc.  ("Qarendon"). 

RELEVANT  1940  ACT  SECTIONt: 

Exemptions  requested  pursuant  to 
section  6(c)  from  sections  26(a)(2)  and 
27(cK2)  of  the  1940  Act 
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SUMMARY  OF  APPUCAT10N:  Applicants 
seek  an  order  to  permit  the  deduction  of 
mortality  and  expense  risk  charges  from 
the  assets  of  the  Variable  Account 
under  the  variable  portion  of  certain 
combination  fixed/variable  annuity 
contracts  (the  "Contracts"). 
FIUNO  DATES:  The  Application  was  filed 
on  July  10, 1991,  and  amended  on 
September  20, 1991  and  October  4. 1991. 
HEAP'NQ  OF  NOTIFICATION  OF  HEARING:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
October  29, 1991.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549.  The 
Company  and  the  Variable  Account,  c/o 
Bonnie  S.  Angus,  One  Sun  Life 
Executive  Park,  Wellesley  Hills, 
Massachusetts  02181,  and  Clarendon. 
500  Boylston  Street,  Boston, 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander,  Attorney,  at 
(202)  272-3045,  or  Heidi  Stam,  Assistant 
Chief,  at  (202)  272-2060,  Office  of 
Insurance  Products  and  Legal 
Compliance,  (Division  of  Investment 
Management). 

supplementary  information: 
Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  a  stock  life 
insurance  corporation  organized  un^er 
the  laws  of  Delaware  on  January  12. 
1970.  The  Company  is  authorized  to  do 
business  in  48  States,  the  District  of 
Columbia  and  Puerto  Rico,  and  has 
applied  for  authorization  to  do  business 
in  Vermont.  The  Company  issues  life 
insurance  policies  and  individual  and 
group  annuity  contracts. 

2.  The  Variable  Account  is  a  separate 
account  of  the  Company  established  for 
the  purpose  of  funding  the  variable 
portion  of  the  Contracts  and  other 
annuity  contracts.  The  Variable  Account 
is  registered  under  the  1940  Act  as  a  unit 
investment  trust.  The  assets  of  the 
Variable  Account  are  divided  into  Sub- 


Accounts,  each  of  which  invests 
exclusively  in  shares  of  one  of  eight 
designated  series  of  MFS/Sun  Life 
Series  Trust  (the  "Series  Fund"),  an 
open-end  management  investment 
company  registered  under  the  1940  Act. 
Massachusetts  Financial  Services 
Company  ("MFS"),  a  wholly-owned 
subsidiary  of  the  Company,  is  the 
investment  adviser  to  the  Series  Fund. 

3.  The  Contracts  will  be  distributed  by 
Clarendon,  a  wholly-owned  subsidiary 
of  MFS,  and  sold  by  insurance  agents 
licensed  in  those  States  where  the 
Contracts  may  be  lawfully  sold.  Such 
agents  will  be  registered  representatives 
of  broker-dealers  registered  under  the 
Securities  Exchange  Act  of  1934  who  are 
members  of  the  National  Association  of 
Securities  Dealers,  Inc. 

4.  The  assets  of  the  Variable  Account 
will  be  derived  from  the  Contracts  and 
from  other  contracts  participating  in  the 
investment  performance  of  the  Variable 
Account.  The  Contracts  are  flexible 
payment  deferred  combination  fixed/ 
variable  group  annuities  which  provide 

j^at  annuity  payments  will  begin  on  a 
selected  future  date. 

5.  The  Company  will  establish  a 
participant's  account  for  each 
participant  under  a  Contract.  Net 
purchase  payments  will  be  credited  to  a 
participant's  account  in  the  form  of 
variable  accumulation  units  of  one  or 
more  of  the  Sub-Accounts  and/or 
allocated  to  the  Company's  general 
account  (the  "Fixed  Account").  The 
value  of  the  variable  portion  of  a 
participant's  account  will  vary  with  the 
investment  performance  of  the 
respective  Sub-Account(8). 

6.  No  sales  charges  are  deducted  from 
purchase  payments.  However,  a 
withdrawal  charge  (contingent  deferred 
sales  charge),  when  applicable,  will  be 
assessed  in  the  event  of  a  full  or  partial 
withdrawal  of  a  participant's  account 
value,  and  a  market  value  adjustment, 
when  applicable,  will  be  applied  to 
withdrawals  from  the  Fixed  Account. 
All  withdrawals  will  be  processed  on  a 
first-in.  first-out  basis.  All  purchase 
payments  held  by  the  Company  for 
seven  complete  account  years  or  more 
and  10%  of  those  purchase  payments 
held  for  less  than  seven  account  years 
may  be  withdrawn  in  each  accoimt  year 
on  a  non-cimiulative  basis  without  the 
imposition  of  a  withdrawal  charge.  Also, 
no  withdrawal  charge  is  assessed  upon 
annuitization,  upon  payment  of  the 
death  benefit,  or  upon  transfer  of 
participant's  account  value.  However, 
the  Company  reserves  the  right  to 
charge  up  to  $15.00  for  each  transfer.  All 
other  full  or  partial  withdrawals  are 
subject  to  a  withdrawal  charge  which 
varies  according  to  the  number  of 


complete  account  years  between  the 
account  year  in  which  a  purchase 
payment  was  credited  to  a  participant's 
account  and  the  account  year  in  which  it 
is  withdrawn,  in  accordance  with  the 
following  table: 


Number  of  complete  account  years 

Withdrawal 
charge 

2-3 .! 

4-5 

6 

7  or  more ~ 

6% 
5% 
4% 
3% 
0% 

Applicants  represent  that  the 
withdrawal  charges  assessed  against  a 
participant's  accoimt  will  not  exceed  6% 
of  purchase  payments.  The  Company 
may  modify  the  withdrawal  charges; 
however,  such  modification  shall  apply 
only  to  participant's  accounts 
established  after  the  effective  date  of 
such  modiHcation.  In  addition,  the 
Company  will  not  increase  the 
withdrawal  charges  unless  it  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  Variable  Account's 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and  the 
participants.  Upon  such  increase,  the 
Company  will  maintain  and  make 
available  to  the  Commission  upon 
request  a  memorandum  setting  forth  the 
basis  for  this  conclusion.  Applicants 
propose  to  rely  on  Rule  6c-8  for  the 
exemptive  relief  necessary  to  impose  the 
withdrawal  charge,  including  any 
modifications  thereto. 

7.  On  each  account  anniversary  and 
on  surrender  of  a  participant's  account 
for  full  value  on  other  than  the  account 
anniversary,  the  Company  deducts  from 
each  participant's  account  an  account 
administration  fee  ("Account  Fee")  as 
partial  compensation  for  expenses 
relating  to  the  issuance  and 
maintenance  of  the  Contract,  related 
certificates,  and  the  participant's 
account.  The  amount  of  the  fee  is  equal 
to  the  lesser  of  $30.00  or  2%  of  the 
participant's  account  value  for  the  first 
five  account  years.  Thereafter  the  fee 
may  be  changed  annually  but  it  may 
never  exceed  $50.00.  In  addition,  the 
Company  makes  a  deduction  from  the 
Variable  Account  at  the  end  of  each 
valuation  period  (during  both  the 
accumulation  period  and  after  aimuity 
payments  commence)  at  an  effective 
annual  rate  of  0.15%  to  reimburse  the 
Company  for  those  administrative 
expenses  attributable  to  the  Contracts, 
related  certificates,  the  participant's 
accounts  and  the  Variable  Account 
which  exceed  the  revenues  received 
from  the  Account  Fee.  These  charges  are 


designed  not  to  exceed  the  Company's 
current  estimates  of  the  administrative 
costs  attributable  to  the  Contracts  and 
related  certiflcates  over  their  expected 
lifetimes  and  are  not  designed  or 
expected  to  generate  a  profit  The 
Company  may  modify  the  Account  Fee 
and  the  administrative  expense  charge, 
provided  that  such  modification  shall 
apply  only  with  respect  to  participant's 
accounts  established  after  the  effective 
date  of  such  modification.  Applicants 
propose  to  rely  on  rule  26a-l  under  the 
1940  Act  for  the  exemptive  relief 
necessary  to  charge  such  fees,  Including 
any  modifications  thereto. 

8.  The  Company  assumes  certain 
mortality  and  expense  risks  under  the 
Contracts.  For  assuming  these  risks,  the 
Company  will  make  a  deduction  from 
the  Variable  Account  at  the  end  of  each 
valuation  period  at  an  effective  annual 
rate  of  1,25%.  The  Company  does  not 
believe  it  feasible  to  identify  precisely 
that  portion  of  the  deduction  applicable 
to  either  the  mortality  risk  or  expense 
risk,  but  estimates  that  a  reasonable 
allocation  would  be  0.80%  for  the 
assumption  of  the  mortahty  risk,  and 
0.45%  for  the  assumption  of  the 
administrative  expense  risk. 

9.  Applicants  state  that  the  mortality 
risk  arises  from  the  contractual 
obligation  under  some  annuity  options   . 
available  under  the  Contract  to  continue 
to  make  annuity  payments  to  each 
annuitant  regardless  of  how  long  the 
annuitant  lives  and  regardless  of  how 
long  all  annuitants  as  a  group  live.  The 
Company  assumes  this  risk  by  virtue  of 
the  annuity  rates  incorporated  into  the 
Contracts  which  cannot  be  changed 
except  with  respect  to  participant's 
accounts  established  after  the  effective 
date  of  such  change.  Applicants 
understand  that  if  such  charges  are 
increased,  further  exemptive  relief  will 
be  required,  either  pursuant  to  another 
application  for  exemptive  relief  or  such 
exemptive  rules  as  may  be  in  effect  at 
such  time. 

10.  The  expense  risk  assumed  by  the 
Company  is  the  risk  that  the 
administrative  charges  assessed  under 
the  Contracts  may  be  insufficient  to 
cover  the  actual  administrative 
expenses  incurred  by  the  Company. 

11.  If  the  mortality  and  expense  risk 
charges  are  insufficient  to  cover  the 
actual  costs  of  the  mortahty  and 
expense  risk  undertaking,  the  Company 
will  bear  the  loss.  Conversely,  if  the 
deduction  proves  more  than  sufficient 
any  excess  will  be  profit  to  the 
Company  and  would  be  available  for 
any  proper  corporate  purpose  including 
the  payment  of  distribution  expenses. 

12.  Applicants  submit  that  the 
mortality  and  expense  risk  charges  are 
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within  the  range  of  industry  practice  for 
comparable  variable  annuity  products. 
This  representation  is  based  on  the 
Company's  analysis  of  publicly 
available  information  about  comparable 
annuity  products,  in  light  of  such 
products'  particular  annuity  features, 
taking  into  consideration  such  factors  as 
annuity  rate  guarantees,  current  charge 
levels,  charge  guarantees,  and  sales 
loads.  The  Company  undertakes  to 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  incorporating  its  analysis, 
including  its  methodology  and  results. 

13.  The  Company  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
Variable  Account's  distribution 
financing  arrangements  will  benefit  the 
Variable  Account  and  participants.  The 
Company  will  maintain  and  make 
available  to  the  Commission  upon 
request  a  memorandum  setting  forth  the 
basis  for  this  conclusion. 

14.  Applicants  represent  that  the 
Variable  Account  will  invest  only  in 
open-end  management  investment 
companies  that  have  undertaken  to  have 
a  board  of  directors,  a  majority  of  whom 
are  not  interested  persons  of  the 
company,  formulate  and  approve  any 
plan  adopted  under  rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses.  The  Series  Fund  has  entered 
Into  such  an  undertaking. 

15.  Applicants  assert  that  for  the 
reasons  and  upon  the  facts  set  forth 
above,  the  exemptions  requested  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Manageoient  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  91-24625  FUed  10-10-81:  8:45  im| 

BILUNO  coot  S010-»V« 

[Release  No.  IC-18344;  FIto  Na  812-7750] 

Sun  Life  Insurance  and  Annuity 
Company  of  New  Yoric,  et  al. 

October  4, 1991. 

AQtNCV:  Securities  and  Exchange 

Commission  (the  "SEC  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Sun  Life  Insurance  and 
Annuity  Company  of  New  York  (the 
"Company").  Sun  Life  (N.Y.)  Variable 
Account  C  (the  "Variable  Account"), 


and  Qarendon  Insurance  Agency.  Inc 
("Clarendon"). 

RELEVANT  1*40  ACT  tCCTIONS: 
Exemptions  requested  pursuant  to 
section  6(c)  from  sections  26(a)(2)  and 
27(c)(2)  of  the  1940  Act 

SUMMARY  Of  appucation:  Applicants 
seek  an  order  to  permit  the  deduction  of 
mortality  and  expense  risk  charges  from 
the  assets  of  the  Variable  Account 
under  the  variable  portion  of  certain 
combination  fixed/variable  annuity 
confracts  (the  "Contracts"). 

FIUNQ  DATC:  The  Application  was  filed 
on  July  10. 1991. 

HCARtNQ  OR  NOTIFICATION  OP  HEARING: 

If  no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  October  29, 1991.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest  the  reason  for  the  request 
and  the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549.  The 
Company  and  the  Variable  Account  c/o 
Bonnie  S.  Angus,  One  Sun  Life 
Executive  Park.  Wellesley  Hills. 
Massachusetts  02181.  Clarendon,  500 
Boylston  Street  Boston,  Massachusetts 
02116. 

POP  PURTHER  INPORMATtON  CONTACT: 

Wendy  Finck  Friedlander,  Attorney,  at 
(202)  272-3045,  or  Heidi  Stam.  Assistant 
Chief,  at  (202)  272-2060.  Office  of 
Insurance  Products  and  Legal 
Compliance.  (Division  of  Investment 
Management). 

SUPPt^MENTARV  INPORMATtON: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Repcesentatioos 

1.  The  Company  is  a  stock  life 
insurance  corporation  organized  under 
the  laws  of  New  York  on  May  25, 1983. 
The  Company  issues  group  life  and  long 
term  disability  insurance  policies  and 
individual  fixed  and  variable  annuities 
only  in  the  state  of  New  York. 

2.  The  Variable  Account  is  a  separate 
account  of  the  Company  established  for 
the  purpose  of  funding  the  variable 
portion  of  tha  Contracts  and  other 
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Withdrawal 
Charge 


6% 
6% 

5% 
6% 
4% 
4% 
3% 
0% 


annuity  contracts.  The  Variable  Account  .  __^  „  , 

.  1        11     ^~.„  •    .  -x  Contract  Year 

IS  registered  under  the  1940  Act  as  a  unit  

investment  trust.  The  assets  of  the 

Variable  Account  are  divided  into  Sub-  ^ 

Accounts,  each  of  which  invests  g """!""' 

exclusively  in  shares  of  one  of  seven  4 , — 

designated  series  of  MFS/Sun  Life  | ■ 

Series  Trust  (the  "Series  Fund"),  an  y  —.-.-.•■•.■•— 

open-end  management  investment  tt)ereafter.. 

company  registered  under  the  1940  Act.  

Massachusetts  Financial  Services  ^        .  ,  ,         ,    ,  ,  .  , 

Company  ("MFS").  a  wholly-owned  The  withdrawal  charge  is  not  imposed 

subsidiary  of  the  Company's  parent,  is  «f'"  ^«  «"d  o^  the  seventh  contract 

the  investment  adviser  to  the  Series  P"'  "°;  '"  ^^  withdrawa  charge 

P     J  imposed  upon  payment  of  the  death 

""  ■  1, 1     1       I       J  L  benefit  or  upon  annuitization. 

3.  The  Contracts  will  be  distributed  by  Applicants  propose  to  rely  on  rule  6c-8 
Clarendon,  a  wholly-owned  subsidiary  Jq^  the  exemptive  relief  necessary  to 
of  MFS,  and  sold  by  insurance  agents  impose  the  withdrawal  charge, 
licensed  in  the  state  of  New  York.  Such  7  Qn  each  contract  anniversary  and 
agents  will  be  registered  representatives  oj,  surrender  of  the  Contract  for  full 

of  broker-dealers  registered  under  the  value  on  other  than  the  contract 

Securities  Exchange  Act  of  1934  who  are  anniversary,  the  Company  deducts  an 

members  of  the  National  Association  of  account  administration  fee  ("Account 

Securities  Dealers.  Inc.  Fee")  as  partial  compensation  for 

4.  The  assets  of  the  Variable  Account  administrative  expenses  relating  to  the 
will  be  derived  from  the  Contracts  and  issuance  and  maintenance  of  the 
from  other  contracts  participating  in  the  Contract.  The  Account  Fee  is  equal  to 
investment  performance  of  the  Variable  *he  lesser  of  $30.00  or  2%  of  the  value  of 
Account.  The  Contracts  are  individual  the  Contract's  accumulation  account, 
single-payment  combination  fixed/  The  Company  makes  a  deduction  from 
variable  group  annuity  contracts  which  ^he  Variable  Account  at  the  end  of  each 
provide  that  annuity  payments  will  valuation  period  (dunng  both  the 
begin  on  a  selected  future  date.  accumulation  penod  and  after  annuity 

_  _,     „  .,,     ^  1 ,.  1  payments  commence)  at  an  effective 

5.  The  Company  will  establish  an  ^^^^^^  ^^^^  ^^  ^^^^  /^  reimburse  the 

accumulation  account  for  each  Contract.  Company  for  those  administrative 

Only  one  purchase  payment  may  be  expenses  attributable  to  the  Contracts 

made  per  Contract.  The  net  purchase  3,,^  ^^  Variable  Account  which  exceed 

payment  will  be  credited  to  the  t},e  revenues  received  from  the  Account 

Contract's  accumulation  account  in  the  pee.  These  charges  are  designed  not  to 

form  of  variable  accumulation  units  of  exceed  the  Company's  current  estimates 

one  or  more  of  the  Sub-Accounts  and/or  of  the  administrative  costs  attributable 

allocated  to  the  Company's  general  to  the  Contracts  over  their  expected 

account  (the  "Fixed  Account").  The  lifetimes  and  are  not  designed  or 

value  of  the  variable  portion  of  a  expected  to  generate  a  profit.  Applicants 

Contract's  accumulation  account  will  propose  to  rely  on  rule  26a-l  under  the 

vary  with  the  investment  performance  of  1940  Act  for  the  exemptive  relief 

the  respective  Sub-Account(s).  necessary  to  charge  these  fees. 

6.  No  sales  charge  is  deducted  from  8.  The  Company  assumes  certain 
the  purchase  payment.  However,  a  mortality  and  expense  risks  under  the 
withdrawal  charge  (contingent  deferred  Contracts.  For  assuming  these  risks,  the 
sales  charge),  when  applicable,  will  be  Company  will  make  a  deduction  from 
assessed  in  the  event  of  a  fiill  or  partial  ^^  Variable  Account  at  the  end  of  each 
withdrawal,  and  a  market  value  valuation  period  at  an  effective  annual 
adjustment,  when  applicable,  will  be  l^\^  °^ ^.^S*-  TJe  Company  does  not 
applied  to  withdrawals  from  the  Fixed  Sf ''^''1!*  feasible  to  identify  precisely 
Account.  During  the  first  seven  contract  "^^  P°'^'°"  °^  ^«  deduction  applicable 

,_<p    f.L       .         1  .  to  either  the  mortahty  nsk  or  expense 

years  10%  of  the  net  purchase  payment  ^^^  j,^,  ^^.j^^^^^  ^^^  ^  reasonable 

may  be  withdrawn  m  each  contract  year  aHo^ation  would  be  0.80%  for  the 

on  a  non-cumulative  basis  without  the  assumption  of  the  mortality  risk,  and 

imposition  of  the  withdrawal  charge.  (,45%  f^^  the  assumption  of  the  expense 

Amounts  withdrawn  in  excess  of  such  j^gj^ 

amount  (adjusted  by  any  applicable  g." Applicants  submit  that  the  mortality 

market  value  adjustment)  are  subject  to       ngk  arises  from  the  contractual 

the  withdrawal  charge  assessed  against       obligation  under  some  annuity  options 

such  excess  amount  as  follows:  available  under  the  Contract  for  the 


Company  to  continue  to  make  annuity 
payments  to  each  annuitant  regardless 
of  how  long  the  annuitant  lives  and 
regardless  of  how  long  all  annuitants  as 
a  group  live.  The  Company  assumes  this 
risk  by  virtue  of  annuity  rates 
incorporated  into  the  Contracts  that 
cannot  be  changed. 

10.  The  expense  risk  assumed  by  the 
Company  is  the  risk  that  the 
administrative  charges  assessed  under 
the  Contracts  may  be  insufficient  to 
cover  the  actual  administrative 
expenses  incurred  by  the  Company. 

11.  If  the  mortality  and  expense  risk 
charges  are  insufficient  to  cover  the 
actual  costs  of  the  mortality  and 
expense  risk  undertaking,  the  Company 
will  bear  the  loss.  Conversely,  if  the 
deduction  proves  more  than  sufficient, 
any  excess  will  be  profit  to  the 
Company  and  would  be  available  for 
any  proper  corporate  purpose  including 
the  payment  of  distribution  expenses. 

12.  Applicants  submit  that  the 
mortality  and  expense  risk  charges  are 
within  the  range  of  industry  practice  for 
comparable  variable  annuity  products. 
This  representation  is  based  on  the 
Company's  analysis  of  publicly 
available  information  about  comparable 
annuity  products,  in  light  of  such 
products'  particular  annuity  features, 
taking  into  consideration  such  factors  as 
annuity  rate  guarantees,  current  charge 
levels,  charge  guarantees,  and  sales 
loads.  The  Company  undertakes  to 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  incorporating  its  analysis, 
including  its  methodology  and  results. 

13.  The  Company  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
Variable  Account's  distribution 
financing  arrangements  will  benefit  the 
Variable  Account  and  Contract  owners. 
The  Company  will  maintain  and  make 
available  to  the  Commission  upon 
request  a  memorandum  setting  forth  the 
basis  for  this  conclusion. 

14.  Applicants  represent  that  the 
Variable  Account  will  invest  only  in 
open-end  management  investment 
companies  ihat  have  undertaken  to  have 
a  board  of  directors,  a  majority  of  whom 
are  not  interested  persons  of  the 
company,  formulate  and  approve  any 
plan  adopted  pursuant  to  rule  12b-l 
under  the  1940  Act  to  finance 
distribution  expenses.  The  Series  Fund 
has  entered  into  such  an  undertaking. 

15.  Applicants  assert  that  for  the 
reasons  and  upon  the  facts  set  forth 
above,  the  exemptions  requested  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 


fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autbority. 
Jonathan  C.  Katz, 
Secretary. 
[FR  Doc.  91-24626  Filed  10-10-«1;  6:45  amj 

BtLUNQ  CODE  WIO-OI-M 


DEPARTMENT  OF  STATE 

(Public  Noticfl  1494] 

Shipping  Coordinattng  Comnrttttee, 
Subconmtittee  on  Safety  of  Uf«  at  Sea 
and  Associated  Bodies,  Worldng 
Group  on  Ship  Design  and  Equipment, 
and  Working  Group  on  Stability  and 
Load  Lines  and  on  Fishing  Vessels 
Safety;  Meetings 

The  Working  Group  on  Ship  Design 
and  Equipment  and  the  Working  Group 
on  Stability  and  Load  Lines  and  on 
Fishing  Vessels  Safety  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
(SOLAS)  will  conduct  open  meetings  on 
October  30, 1991  at  9:30  a.m.  and  1  p.m.. 
respectively,  in  room  2415  at  Coast 
Guard  Headquarters.  2100  Second 
Street,  SW,  Washington.  DC.  The 
purpose  of  these  Working  Group 
meetings  is  to  discuss  the  preparations 
for  the  35th  Session  of  the  International 
Maritime  Oi^ganization  (IMO) 
Subconmiittee  on  Ship  Design  and 
Equipment  (DE).  which  is  scheduled  for 
March  23  to  27. 1992.  and  the  36th 
Session  of  the  IMO  Subcommittee  on 
Stability  and  Load  Lines  and  on  Fishing 
Vessels  Safety  (SLF).  which  is  scheduled 
for  February  3  to  7, 1992. 

Items  of  discussion  at  the  DE  Working 
Group  meeting  will  include  the 
following:  Materials  other  than  steel  for 
pipes;  underpressure  in  cargo  oil  tanks 
due  to  oil  outflow  after  damage;  revision 
of  the  Code  of  Safety  for  Dynamically 
Supported  Craft;  bilge  de-watering 
requirements  in  open-top  container 
ships;  improved  standards  for  bulk 
carriers:  review  of  existing  ships' 
standards;  coating  requirements  for 
ballast  tanks;  and  requirements  for 
access  openings  in  double  hull  tankers. 

Items  of  discussion  at  the  SLF 
Working  Group  meeting  will  include  the 
following:  Subdivision  and  damage 
stability  of  dry  cargo  ships:  the  new 
Code  of  Intact  Stability;  subdivision  and 
damage  stability  standards  of  passenger 
ships;  future  revisions  to  the  1966  Load 
Line  Convention;  stability  aspects  of 
open-top  container  ships;  double  hull 
tanker  stability;  and  the  Work  Program 
of  SLF  36. 
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Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  on  the  DE 
Working  Group  meeting,  contact 
Captain  T.E.  Thompson  at  (202)  267- 
2967;  and  for  further  information  on  the 
SLF  Working  Group  meeting,  contact 
Mr.  H.P.  Cojeen  or  Mr.  W.M.  Hayden  at 
(202)  287-2988;  U.S.  Coast  Guard 
Headquarters  (G-MTH),  2100  Second 
Street,  SW..  Washington.  DC  20593- 
0001. 

Dated:  October  2. 1991. 
Geoffrey  Ogdm, 

Chairman,  Shipping  Coordinating  Committee. 

[FR  Doc.  91-24587  Filed  10-10-91;  8:45  am] 

BIUJNO  COM  471»47-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
SubfMirt  Q  During  the  Weeic  Ended 
October  4, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  applicatioru  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  46352, 

Date  filed:  October  2. 1991. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  30, 1991. 

Description 

Third  Amendment  to  Application  of 
Air  Aruba.  N.V.,  pursuant  to  section  402 
of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  amendment  of  its 
foreign  air  carrier  permit  to  serve  the 
points  New  York/Newark  and  Miami  on 
a  coterminalized  basis. 
PhyUis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
[FR  Doc.  91-24854  Filed  10-10-91;  8:45  am] 

BHXMOCOM  4t10-«2-H 


Federal  Aviation  Administration 

Proposed  Advisory  Circular  2S-XX; 
Transport  Category  Airplanes 
Modified  for  Cargo  Service 

action:  Notice  of  availability  of 
proposed  Advisory  Circular  25-XX  and 
request  for  comments. 


SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
pertaining  to  transport  category 
airplanes  modified  for  cargo  service. 
Guidance  information  is  provided  in  that 
AC  for  showing  compliance  with  the 
regulations  pertaining  to  transport 
category  passenger  airplanes  converted 
for  use  in  all-cargo  or  combination 
passenger/ cargo  (combi)  service  and  the 
relationship  of  those  regulations  to  the 
requirements  of  parts  121  and  135  of  the 
FAR.  This  notice  is  necessary  to  give  all 
interested  persons  an  opportunity  to 
present  their  views  on  the  proposed  AC. 
DATES:  Comments  must  be  received  on 
or  before  February  10, 1992. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration.  Attention:  Transport 
Standards.  Staff  ANM-110,  Northwest 
Mountain  Region,  1601  Lind  Avenue 
SW.,  Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  the 
above  address  between  7:30  a.m.  and  4 
p.m.  weekdays,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT 

Jan  Thor.  Transport  Standards  Staff,  at 
the  address  above,  telephone  (206)  227- 
2127. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  FURTHER 
INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire. 
Commenters  should  identify  AC  25.XX 
and  submit  comments,  in  duplicate,  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Transport  Standards 
Staff  before  issuing  the  final  AC. 

Background 

Although  many  transport  category 
airplanes  currenUy  used  in  an  all-cargo 
role  were  manufactured  specifically  for 
that  purpose,  a  significant  number  were 
manufactured  as  passenger-carrying 
airplanes  and  later  converted  by 
persons  other  than  the  original 
manufacturer  for  all-cargo  service. 
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These  converted  airplanes  range  in  size 
from  the  smaller  business  jets  to  very 
large  airplanes,  such  as  Boeing  747*8. 

Unlike  most  AG's,  this  AC  is  not 
intended  to  provide  an  acceptable 
means  of  compliance  with  certain 
standards.  The  primary  purpose  of  this 
AC  is  to  simply  acquaint  the  readers 
with  the  standards  that  are  applicable 
when  the  airplanes  are  converted  to  the 
all-cargo  role. 

Issued  in  Renton.  Washington,  on  October 
3  iPffl. 
Dairell  M.  Pedersoa, 

Acting  Manager,  Transport  Airplane 

Directorate  Aircraft  Certification  Service, 

ANM-100. 

[FR  Doc.  91-24571  Filed  10-10-91:  8:45  am] 

MLLINQ  CODE  4910-1S-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  91-25-IP-No.  2] 

Navistar  International  and  Mack 
Trucks,  Inc.;  Grant  of  Petitions  for 
Determination  of  Inconsequential 
Noncompliance 

This  notice  grants  the  petitions  by 
Navistar  International  (Navistar)  of  Fort 
Wayne,  Indiana,  and  Mack  Trucks,  Inc. 
(Mack)  of  Allentown,  Pennsylvania  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act 
(the  Act)  (15  U.S.C.  1381  etseq.)  for 
noncompliances  with  49  CFR  571.106, 
Federal  Motor  Vehicle  Safety  Standard 
No.  106,  "Brake  Hoses."  The  basis  of  the 
grants  is  that  the  noncompliances  are 
inconsequential  as  they  relate. to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petitions  was 
published  on  ]une  13, 1991,  and  an 
opportunity  afforded  for  comment  (55  FR 
27288). 

Paragraph  S7.3.7  of  Standard  No.  106 
requires  that,  except  for  hose  reinforced 
by  wire,  an  air  brake  hose  shall 
withstand  a  tensile  force  of  8  pounds  per 
inch  of  length  before  adjacent  layers 
separate.  A  routine  compliance  test  by 
the  National  Highway  Traffic  Safety 
Administration  discovered  that  certain 
air  brake  hoses  (Weatherhead  H33806 
and  H33808]  manufactured  by  the  Dana 
Corporation  failed  the  adhesion 
requirement  of  Standard  No.  106. 

Upon  finding  the  failure,  NHTSA 
opened  a  noncompliance  investigation, 
file  NCI  3166.  As  a  result,  Dana  agreed 
to  conduct  a  notification  and  remedy 
campaign.  The  recall  campaign  number 
is  90E-045.  Both  Navistar  trucks  and 
Mack  trucks  are  equipped  with  these 
hoses  and  each  petitioned  the  agency  in 


response  to  the  notification  issued  by 
Dana. 

Navistar  Petition 

Navistar  reported  that  147,612 
vehicles  built  between  January  4, 1988. 
and  June  29, 1990,  could  be  equipped 
with  the  noncompliant  hoses.  The  air 
brakes  hoses  on  these  vehicles  may  not 
comply  with  the  adhesion  strength 
requirement  of  Standard  No.  106. 

In  supporting  its  petition,  Navistar 
included  the  following  assertions: 

The  eight  pound  adhesion  test  is 
directly  derived  from  SAE  standards 
developed  in  the  1960s.  This  test 
provision  was  a  reflection  of  concern 
that  brake  hoses  experiencing  an 
adhesion  problem  under  a  vacuum 
condition  could  present  a  safety 
problem.  No  air  brake  hose  in  Navistar 
air  brake  systems  is  subjected  to 
vacuum. 

Navistar  questioned  the  possibility 
that  an  air  brake  hose  assembly  could 
experience  a  sudden  and  unexpected 
failure  in  actual  vehicle  service  due  to 
lower  than  required  layer  adhesion.  It  is 
not  aware  of  anyone  having  been  able 
to  demonstrate  the  failure  mode  caused 
by  this  condition.  All  Navistar  hose 
assemblies  have  crimped-on  end  fittings 
that  capture  the  layers  of  hose.  As 
assembled,  this  negates  the  need  for 
adhesion  as  a  performance  requirement 
once  the  hose  is  made  into  an  assembly 
and  used  in  a  typical  air  brake  system. 
Navistar  projects  no  reduction  in  life 
expectancy  resulting  from  low  layer 
adhesion  as  compared  to  an  assembly 
containing  hose  meeting  the 
specification. 

An  additional  factor  that  Navistar 
believes  should  be  considered  is  the  air 
brake  system  design.  All  Navistar 
trucks,  truck-tractors  and  buses  are 
manufactured  with  dual  or  split  braking 
systems  which  provide  emergency 
braking  capability  should  failure  of  a 
component  occur  in  the  service  brake 
system.  The  concept  is  similar  to  that 
used  in  all  passenger  cars.  Air  brake 
systems  have  gone  one  step  further, 
however,  by  providing  an  additional 
backup  emergency  feature,  that  being 
automatic  application  of  the  parking 
system  (spring  brakes)  in  the  event  all 
service  and  emergency  reserve  air 
pressure  is  depleted. 

To  demonstrate  the  effect  of  a  hose 
failure  in  a  worst  case  situation, 
Navistar  conducted  a  series  of  stopping 
tests.  A  short  wheelbase  single  drive 
axle  tractor  with  large  steer  axle  brakes 
was  used  in  the  bobtail  (empty) 
condition  for  the  evaluation.  This 
vehicle  represents  the  least  stable 
configiu-ation  found  on  the  road  today. 
The  road  surface  was  wet  asphalt  and 


stops  were  conducted  at  speeds  varying 
from  20  to  50  mph.  The  right  steer  axle 
brake  hose  was  selected  to  induce 
conditions  which  ranged  from  a  small 
rupture  to  complete  venting  to 
atmosphere.  The  tractor  was  brought  to 
a  safe  controlled  stop  within  a  twelve 
foot  lane  under  all  of  these  test 
conditions  by  means  of  the  rear  axle 
section  of  the  dual  brake  system.  Air 
pressure  loss  in  the  steer  axle  circuit 
was  indicated  by  the  air  gauge,  audible 
warning  alarm  and  visual  light. 

Because  of  the  installation 
procedures,  typical  in  the  industry,  the 
brake  hoses  are  painted  during  the 
painting  of  the  vehicle  chassis.  This, 
along  with  weathering  and  the  effects  of 
road  contamination,  makes  it  virtually 
impossible  to  identify  the  date  codes  on 
the  hoses.  As  a  result,  the  practical 
alternative  is  to  change  approximately 
980,000  Weatherhead  hoses.  This  would 
involve  865,000  hose  assemblies  that  are 
in  compliance  with  Standard  106. 
Making  the  changes  would  disrupt  many 
hose  connections  in  a  vehicle  brake 
system,  in  excess  of  85  percent  of  which 
would  be  unnecessary  if  the  date  codes 
were  discemable. 

Also,  to  correct  this  condition  would 
place  an  undue  burden  on  owners 
through  disruption  of  commerce. 
Navistar  estimates  a  minimum  of  four 
hours  road  time  loss  per  vehicle  to 
inspect  and  replace  the  hoses.  Navistar 
asserts  that  the  time  and  money  lost  to 
correct  this  condition,  combined  with 
the  risk  of  tampering  with  a 
satisfactorily  performing  system,  far 
outweighs  any  possible  benefit  this 
action  would  provide. 

Mack  Petition 

Mack  determined  that  65,000  of  its 
vehicles  manufactured  between  January 
15, 1988,  and  March  25, 1991,  may  be 
equipped  with  noncompliant  air  brake 
hose  assemblies  manufactured  by  Dana. 
It  supports  its  petition  with  the 
following: 

Because  the  air  brake  hoses  in 
question  have  only  been  used  as  the 
trailer  service/emergency  hose 
assemblies  connecting  the  tractor  to  the 
trailer  and  as  jumper  hoses  connecting 
frame  mounted  brake  valves  to  axle 
mounted  tees  or  quick  release  valves 
and  because  its  research  has  determined 
that  none  of  the  suspect  air  brake  hoses 
have  failed  in  service  due  to  low 
adhesion,  the  hoses  will  not  fail  in  any 
way  vyhile  performing  as  designed. 

Mack  agreed  with  the  Navistar 
assertion  that  the  adhesion  requirement 
more  appropriately  applies  to  hoses 
used  in  a  vacuum  application.  However, 
the  hoses  on  the  Mack  trucks  are  used  in 
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a  pressure  application.  Therefore,  Maclc 
does  not  believe  that  the  noncompliance 
with  the  adhesion  requirements  is 
consequential  to  safety  in  this  case. 
.     Mack  holds  the  position  that  the 
condition  of  low  adhesion  resulting  in 
buildup  of  air  between  plies,  which  can 
cause  inward  ballooning  of  the  hose, 
can  only  occur  if  there  is  a  pressure 
differential  across  the  inner  tube,  i.e.,  if 
the  pressure  on  the  outside  of  the  tube  is 
higher  than  that  on  the  inside.  Mack 
believes  that  this  condition  is  feasible  in 
a  vacuum  application  where  the  inside 
of  the  tube  is  normally  at  a  pressure 
below  atmospheric.  However,  it  does 
not  believe  it  is  feasible  in  the  pressure 
application  where  the  subject  hoses 
exist. 

The  noncompliant  hoses  were 
subjected  to  internal  pressures  up  to  120 
psi  above  atmospheric.  Under  this 
condition.  Mack  envisioned  two 
scenarios  as  to  how  a  higher  pressure 
can  exist  on  the  outside  of  the  inner 
tube. 

The  first  scenario  requires  that  a  path 
for  air  exist  between  the  tube  and  the 
tube  support,  the  plies  at  the  cut  end  of 
the  hose  inside  the  fitting  must  separate 
and  allow  air  to  leak  between  the  plies 
(this  leak  area  must  extend  beyond  the 
fitting  to  the  unsupported  hose),  and  this 
air  must  remain  between  the  plies  while 
the  inner  tube  is  exhausted.  Mack 
believes  this  scenario  is  rendered 
invalid  by  the  design  of  the  end  fittings 
and  hose.  The  end  fittings  used  in  its 
applications  prevent  this  type  of  failure. 
In  the  trailer  hose,  layers  are  forced 
together  by  a  compression  sleeve  in  the 
end  fitting  which  prevents  air  from 
traveling  between  layers  to  the  hose 
beyond  the  end  fitting.  Inside  the  fitting, 
the  inner  tube  is  held  by  a  tube  support 
preventing  it  from  collapsing.  In  the 
jumper  line  application,  a  crimped  end 
fitting  produces  this  same  effect.  Again, 
the  inner  tube  is  supported  from 
collapse  by  a  tube  support  inside  the 
fitting.  The  hoses  in  question  consist  of 
an  inner  tube,  a  braided  layer  and  a 
cover.  Only  the  inner  tube  is  designed  to 
contain  air;  both  the  braided  layer  and 
cover  are  permeable.  This  precludes  air 
from  being  trapped  between  the  layers. 

The  second  scenario  requires  the 
following  sequence  of  events:  First,  a 
path  for  air  through  the  inner  tube  must 
existr  second,  a  build  up  of  pressure 
causing  a  separation  of  plies  must  occun 
and  third,  this  air  must  then  remain 
between  the  plies  while  the  inner  tube  is 
exhausted.  Mack  believes  that  this 
scenario  is  not  valid  in  the  case  of  the 
subject  hose  because  it  has  no  reason  to 
suspect  that  the  inner  tube  of  the  hoses 
in  question  is  prone  to  leakage.  In 


addition,  the  layers  of  the  hose  are  not 
designed  to  trap  air  as  previously  noted. 

To  support  its  conclusions.  Mack 
requested  that  Dana-Weatherhead 
conduct  testing  that  required  twenty 
sections  of  suspect  hose  (with  the 
adhesion  values  shown]  to  be  subjected 
to  150  psi  and  300  psi  for  one  hour 
(simulating  a  hose  in  the  spring  brake 
circuit).  Both  types  of  end  fittings  were 
tested.  Upon  inspection,  neither  of  the 
two  conditions  described  above  was 
found. 

There  was  one  comment  on  the 
petition,  submitted  by  Dana 
Corporation,  the  manufacturer  of  the 
noncompliant  hoses.  Dana  presented 
this  comment  to  the  agency  at  a  meeting 
held  on  July  17. 1991  (a  tape  of  the 
meeting  is  available  in  the  docket). 

In  notifying  its  customers  of  the 
noncompliance,  Dana  had  stated  that 
hose  failure  "because  of  *  *  'layer 
separation  *  *  *  could  [cause]  hose 
rupture  [and]  *  *  *  leakage  of  air.  If  this 
occurs,  automatic  spring  brakes  would 
be  applied,  precluding  any  loss  of 
braking  capability."  Mack  and  Navistar 
had  taken  issue  with  this 
characterization  as  it  affected  their 
respective  air  brake  system  designs. 
These  manufacturers  had  asked  Dana  to 
conduct  further  testing  to  confirm  that 
low  adhesion  had  no  effect  upon 
vehicular  braking  performance.  Dana 
conducted  the  tests  and  found  that  the 
results  supported  the  premise  of  the 
petitions  that  low  layer  adhesion  does 
not  result  in  air  leakage.  The  tests 
indicated  that  the  braking  systems  of 
Mack  and  Navistar  vehicles  function 
properly,  because  the  inner  tube  of  the 
brake  hoses  are  subject  to  pressure,  and 
not  vacuum,  applications;  therefore,  the 
level  of  adhesion  does  not  present  any 
adverse  consequence  to  safety.  Further, 
a  vacuum  condition  caused  by  leaking  of 
air  between  the  plies  cannot  occur 
because  the  assemblies  into  which  the 
hoses  are  incorporated  are  designed  so 
as  to  tightly  secure  the  hose  layers  by  a 
compression  sleeve  or  crimping  in  the 
end  fittings.  Thus  there  can  be  no 
trapping  of  air  between  the  layers. 

The  agency  has  considered  the 
petitions,  and  Dana's  comment.  The 
tests  conducted  by  Navistar  and  Dana 
make  a  convincing  case  that  the  low 
adhesion  strength  of  the  Dana  hoses  will 
have  a  negligible  effect  on  the  safety  of 
the  vehicles  in  which  they  are  utilized 
by  petitioners  Mack  and  Navistar.  To 
examine  Mack's  first  scenario  (that  a 
path  for  air  must  exist  between  the  tube 
and  tube  support)  for  air  to  enter  and 
collect.  Dana  examined  the  integrity  of 
the  end  fittings.  It  ran  the  Flexure  Test 
of  SAE  11402  on  10  of  the  noncompliant 


hoses.  This  test  requires  that  the 
assembly  be  subjected  to  1.000.000 
cycles  without  failure.  Nine  of  the 
assemblies  passed,  and  the  tenth  failed 
at  989,421  cycles  (for  reasons  unrelated 
to  the  noncompliance:  in  fact,  this  hose 
had  the  highest  adhesion  value  of  those 
tested).  In  addition,  the  Tensile  Strength 
Test  of  Standard  No.  106  (S7.3.10)  was 
performed  on  five  test  samples.  This 
requires  that  the  hose  withstand  a  pull 
of  325  pounds  without  separation  from 
its  end  fittings.  The  test  samples  were 
tested  successfully  up  to  pulls  ranging 
from  677  to  824  pounds. 

Under  the  second  scenario,  a  path  for 
air  must  exist  between  the  inside  of  the 
tube  and  the  outer  layers,  pressure  must 
build  within  to  separate  the  layers,  and 
the  air  must  remain  trapped  within  these 
layers.  This  will  not  occur  in  the  Mack 
and  Navistar  assemblies.  If  there  is  any 
permeation  of  air  from  the  inner  tube, 
the  hoses  are  designed  to  release  it 
through  the  pin-pricked  outer  layer. 

As  Navistar  noted  in  its  petition,  in 
order  to  demonstrate  the  effect  of  a  hose 
failure  in  a  worst-case  situation,  a  series 
of  stopping  tests  were  conducted  at  its 
test  track,  with  a  vehicle  representing 
the  least  stable  configuration  found  on 
the  roads  today.  The  tractor  was 
brought  to  a  safe,  controlled  stop  within 
a  twelve  foot  lane  under  all  of  these 
conditions  by  means  of  the  rear  axle 
section  of  the  dual  brake  system.  In 
addition.  Mack's  research  has 
determined  that  none  of  the  suspect  air 
brake  hoses  in  service  on  Mack  vehicles 
have  failed  due  to  low  adhesion. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  the  petitioners  have 
met  their  burden  of  persuasion,  and  that 
the  noncompliance  herein  described  is 
inconsequential  as  it  related  to  motor 
vehicle  safety.  Accordingly,  the  petitions 
are  granted. 

Authority:  15  U.S.C.  1417;  delegation  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  October  8, 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-24570  Filed  10-10-91:  8:45  am] 

BtLUNG  COOE  4910-5*-M 


National  Driver  Register  Advisory 
Committee;  Public  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Driver  Register  Advisory 
Committee  to  be  held  on  October  25, 
1991,  in  Washington.  DC.  The  meeting 
will  be  held  at  the  Department  of 
Transportation,  400  7th  Street.  SW..  from 
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9  a.m.  to  4:30  p.m.  in  room  2201.  Issues  to 
be  discussed  are  the  National  Driver 
Register  Final  Rule  and  implementation 
of  the  Problem  Driver  Pointer  System 
(PDPS). 

The  meeting  is  open  to  the  interested 
pubhc,  but  may  be  hmited  in  attendance 
to  space  available.  Members  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time.  With  the 
approval  of  the  Chairperson,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Additional 
information  is  available  from  the 
National  Driver  Register,  room  6124. 400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  telephone  202/366-4800. 

Issued  in  Washington,  DC  on  October  Z, 
1991. 
Clayton  E.  Hatch,  , 

Chief,  National  Driver  Register. 

[FR  Doc.  91-24652  Filed  10-10-91;  8:45  am] 

BILUNO  COOE  4S10-S«-M 


Saint  Lawrence  Seaway  Qevelopment 
Corp. 

Advisory  Board;  Meeting 

Pursuant  to  section  10{a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  app.  1)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  2  p.m.,  November  6, 1991,  at  the 
Corporation's  Administration 
Headquarters,  room  5424,  400  Seventh 
Street,  SW.,  Washington,  DC.  The 
agenda  for  this  meeting  will  be  as 
follows:  Opening  Remarks, 
Consideration  of  Minutes  of  Past 
Meeting;  Review  of  Programs;  Business; 
and  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  is  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
than,  October  25, 1991,  Marc  C.  Owen, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  SW..  Washington.  DC 
20590;  202/366-0091. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington.  DC  on  October  3, 

1991. 

Marc  C  Owen, 

Advisory  Board  Liaison. 

(PR  Doc.  91-24511  Filed  10-10-91;  8:45  amj 

BIUJNO  CODE  4«10-«1-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

October  4. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0045. 

Form  Number:  ATF  REC  5130  and 
ATF  F  5130.10. 

Type  of  Review:  Extension. 

Title:  Letterhead  Applications  and 
Notices  Filed  by  Brewers  (ATF  REC 
5130/2;  Brewer's  Notice  (ATF  F  5130.10). 

Description:  The  Internal  Revenue 
Code  requires  brewers  to  file  a  notice  of 
intent  to  operate  a  brewery.  ATF  Form 
5130.10,  Brewer's  Notice,  is  similar  to  a 
permit  to  operate.  Letterhead 
applications  and  notices  are  necessary 
to  identify  specific  activities  that 
brewers  engage  in,  to  insure  the 
proposed  activities  will  not  jeopardize 
Federal  revenues. 

Respondents:  Business  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Estimated  Number  of  Responses:  250. 

Estimated  Burden  Hours  Per 
Respondent  49  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,250  hours. 

OMB  Number:  1512-0390. 

Form  Number:  ATF  F  5020.29. 

Type  of  Review:  Extension. 

Title:  Request  for  Disposition  of 
Offense. 

Description:  The  information  provided 
on  this  form  determines  whether  an 
applicant  is  eligible  to  receive  a  Federal 
hcense  or  permit.  If  an  applicant  applies 
for  a  license  or  permit  and  has  an  arrest 
record  charged  with  a  violation  of 
Federal  or  State  law  and  there  is  no 
record  present  of  the  disposition  of  the 
case(s),  the  form  is  sent  to  the  Custodian 
of  records  to  ascertain  the  disposition  of 
the  case. 


Respondents:  State  or  local 
governments. 

Estimated  Number  of  Responses: 
3,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,500  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  91-24531  Filed  10-10-91;  8:45  am) 
BILUNG  COOE  4*1«-91-« 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  7, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Hsted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-002a 

Form  Number:  IRS  Forms  940  and 
940PR. 

Type  of  Review:  Revision. 

Title:  Employer's  Armual  Federal 
Unemployment  (FUTA)  Tax  Return 
(940);  Planilla  Para  La  Declaracion 
Anual  Del  Patrono — La  Contribucion 
Federal  Para  El  Desempleo  (FUTA) 
(940PR). 

Description:  Internal  Revenue  Code 
(IRC)  section  3301  imposes  a  tax  on 
employers  based  on  the  first  $7,000  of 
taxable  annual  wages  paid  to  each 
employee.  IRS  uses  the  information 
reported  on  Forms  940  and  940PR 
(Puerto  Rico)  to  ensure  that  employers 
have  reported  and  figured  to  correct 
FUTA  wages  and  tax. 

Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
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for-profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,385,470. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping:  12  hours,  55  minutes. 

Learning  about  the  form  or  the  law:  12 
minutes. 

Preparing  and  sending  the  form  to  IRS: 
25  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  59,326,659  hours. 

OMB  Number:  1545-1110. 

Form  Number:  IRS  Form  940-EZ. 

Type  of  Review:  Revision. 

Title:  Employer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Return. 


Description:  Form  940-EZ  is  a 
simpUDed  form  that  most  employers 
with  uncomplicated  tax  situations  (e.g., 
only  pay  unemploymerit  contributions  to 
one  state  and  paying  them  on  time)  can 
use  to  pay  their  FUTA  tax.  Most  small 
businesses  and  household  employers 
will  be  able  to  use  the  form. 

Respondents:  Individuals  or 
household,  farms,  businesses  or  other 
for-profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  700,476. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping:  5  hours,  31  minutes. 

Learning  about  the  law  or  the  form:  7 
minutes. 


Preparing  and  sending  the  form  to  IRS: 
26  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,258,894  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  91-25532  Filed  10-10-91;  8:45  am) 
MLUNO  CODE  «3»-01-M 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  56,  No.  198 
Friday,  October  11,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e){3). 


CIVIL  RIGHTS  COMMISSION 

October  M991. 

DATE  AND  TIME:  Friday,  October  18, 1991, 

9:00  a.m.-5:00  p.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

1121  Vermont  Avenue,  NW.,  room  512, 

Washington,  DC  20425. 

status:  Open  to  the  Public. 

October  18.  1991 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  September  Meeting 

III.  Announcements 

IV.  Appointments  for  the  Iowa,  Montana, 

Utah  and  Wyoming  Advisory 
Committees 

V.  A  Broken  Trust:  The  Hawaiians 

Homelands  Program:  Seventy  Years  of 
Failure  of  the  Federal  and  State 
Governments  to  Protect  the  Civil  Rights 
of  Native  Hawaiians 

VI.  Commissioner  Task  Force  Report 

VII.  Staff  Director's  Report 

•  Commission  Response  to  June  27  letter 
from  New  York  SAC  regarding  the 
census  undercount 

VIII.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 

information:  Barbara  Brooks,  Press 

and  Communications,  (202)  375-8312. 

Emma  Monroig, 

Solicitor. 

(FR  Doc.  91-24704  Filed  10-9-91;  10:11  am] 

BIUMQ  COOE  »33S-01-M 

COMMISSION  ON  NATIONAL  AND 

COMMUNITY  SERVICE 

TIME  AND  DATE:  October  20, 1991  from  4 

p.m.  to  8  p.m.  and  October  21, 1991  from 

8  a.m.  to  4:30  p.m. 

PLACE:  Herzfeld  Auditorium,  Harman 

Hall,  Catholic  University  of  America,  4th 

Street  and  Michigan  Avenue,  N.E., 

Washington,  D.C. 

STATUS:  The  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED:  The  Board 

of  Directors  of  the  Commission  on 

National  and  Community  Service  will 

meet  on  October  20-21, 1991  to  discuss 

the  Commission's  goals  and  regulations 

to  implement  the  National  and 

Community  Service  Act  of  1990,  as  well 

as  the  internal  operating  guidelines  for 

the  Commission.  The  public  is  invited  to 

address  the  Board  from  6:30  p.m.  to  7:45 


p.m.  on  October  20.  Statements  may  not 
exceed  three  minutes,  although 
supplementary  written  material  may  be 
provided.  Please  provide  at  least  28 
copies  of  any  such  materials,  either  in 
advance  or  at  the  meeting.  To  request  a 
time  slot  for  the  public  comment  period, 
please  send  a  request  in  writing  to  the 
Commission  on  National  and 
Community  Service,  P.O.  Box  33119, 
Washington,  D.C.  20033-0119,  or  by  FAX 
by  calling  (202)  606-4928.  Requests  must 
be  received  no  later  than  close  of 
business,  October  18.  Any  remaining 
time  during  the  public  comment  period 
will  be  made  available  for  other  persons 
who  submit  a  request  to  the  Commission 
on  October  20  from  4:00  p.m.  to  6:00  p.m. 
at  a  place  in  Herzfeld  Auditorium  to  be 
designated  at  the  meeting. 
CONTACT  PERSON  FOR  MORE 
IN^ORMAIION:  Catherine  Milton, 
Executive  Director,  Commission  on 
National  and  Community  Service,  P.O. 
Box  33119,  Washington,  D.C.  20033-0119. 
(202)  606^880. 
Catherine  Milton, 

Executive  Director.  Commission  on  National 
and  Community  Service. 
[FR  Doc.  91-24792  Filed  10-9-91;  3:37  pm] 

BILLING  COOE  319S4>1-M 

DEFENSE  NUCLEAR  FACILITtES  SAFETY 

BOARD 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  Published 
September  23. 1991,  56  FR  47994. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  October  22, 1991,  5:30  p.m. 
PLACE:  The  Conference  Center 
(Municipal  Auditorium),  214  Park 
Avenue,  S.W.,  Aiken,  South  Carolina. 
The  entrance  to  the  facility  is  located  at 
215  The  Alley. 
STATUS:  Open. 

CHANGE  IN  THE  MEETING:  The  meeting 
date  has  been  changed  to  October  31, 
1991. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  M.  Pusateri  or 
Carole  J.  Council,  (202)  208-6400. 

Dated:  October  9. 1991. 
Kenneth  M.  Pusateri, 

General  Manager. 

[FR  Doc.  91-24716  Filed  10-9-01;  2:37  pmj 

BILLING  CODE  ••aO-KD-M 


UNITED  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  October  7, 1991,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  its  meeting 
scheduled  for  November  4, 1991,  in 
Washington,  D.C.  The  members  will 
consider  the  October  4, 1991,  Opinion 
and  Recommended  Decision  Upon 
Further  Reconsideration  of  the  Postal 
Rate  Commission  in  Docket  No.  R90-1. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco, 
Griesemer,  Hall,  Mackie,  Nevin,  Pace 
and  Setrakian;  Postmaster  General 
Frank,  Deputy  Postmaster  General 
Coughlin,  Secretary  to  the  Board  Harris, 
and  General  Counsel  Hughes. 

The  Board  determined  that  pursuant 
to  section  552(c)(3)  of  title  5,  United 
States  Code,  and  section  7.3(c)  of  title 
39,  Code  of  Federal  Regulations,  the 
discussion  of  this  matter  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(b)],  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  under  Chapter  36  of  title  39, 
United  State  Code  (having  to  do  with 
postal  ratemaking,  mail  classiHcation 
and  changes  in  postal  services),  which  is 
specifically  exempted  from  disclosure 
by  section  410(c)(4)  of  title  39,  United 
States  Code. 

The  Board  determined  further  that 
pursuant  to  section  552b(c)(10)  of  title  5 
United  States  Code,  and  section  7.3(j)  of 
title  39,  Code  of  Federal  Regulations, 
this  discussion  is  exempt  because  it  is 
likely  to  speciHcally  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after  an 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(3)  and  (10)  of  title  5,  United 
States  Code;  section  410(c)(4)  of  title  39, 
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United  States  Code;  and  section  7.3  (c) 
and  (j)  of  title  39.  Code  of  Federal 
Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268^800. 
David  F.  Harris, 
Secretary. 
(FR  Doc  91-24790  Filed  10-9-91,  2:50  pmj 

BILLMC  CODE  7710-12mu 


UNITED  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Notice  of  Vote  to  Amend  Agenda 

Prior  to  its  October  7-8, 1991,  meeting, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  gave  due  notice  of 
its  intention  to  hold  the  meeting,  the 
notice  and  agenda  for  the  meeting 
having  been  published  in  the  Federal 
Register  on  September  25. 1991  (56  FR 
48609).  On  October  7.  while  in  closed 


session,  the  Board  decided  by 
unanimous  vote  to  add  to  the  open 
meeting  agenda  on  October  8, 1991. 
consideration  of  an  adjustment  to 
reduced  rate  (non-profit)  mail  and  that 
no  earlier  public  announcement  of  the 
new  item  on  the  agenda  was  possible. 
David  F.  Harris, 
Secretary. 
[FR  Doc  91-24789  Filed  10-9-91;  3:37  pm| 

BltXmO  CODE  7710-t>-ll 
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Department  of 
Education 

34  CFR  Part  400,  et  al. 

State  Vocational  and  Applied  Technology 
Education  Programs  and  National 
Discretionary  Programs  of  Vocational 
Education;  Proposed  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  400,  401,  402,  403,  405, 
406,  407,  408,  409,  410,  411,  412,  413, 
414,  415,  416,  417,  418,  419,  421,  422, 
423,  424,  425,  426,  427.  and  428 

RIN  1S3O-AA0e 

State  Vocational  and  Applied 
Technology  Education  Programs  and 
National  Discretionary  Programs  of 
Vocational  Education 

agency:  Department  of  Education. 
action:  Proposed  rule. 

summary:  The  Secretary  proposes  to 
issue  regulations  governing  three  State- 
administered  programs  and  23 
discretionary  programs  authorized  by 
the  Carl  D.  Perkins  Vocational  and  * 
Applied  Technology  Education  Act,  as 
amended  by  Public  Law  101-392, 104 
Stat.  753  (1990).  These  regulations 
explain  the  types  of  activities  that  the 
Secretary  may  support  under  each 
program,  and  the  basis  on  which  the 
Secretary  would  make  awards. 
DATES:  Comments  must  be  received  on 
or  before  December  10, 1991. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Dr.  Thomas  L  Johns. 
Director,  Policy  Analysis  Staff,  Office  of 
Vocational  and  Adult  Education,  U.S. 
Department  of  Education  (Mary  E. 
Switzer  Building,  room  4050),  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202-7120.  Telephone:  (202)  732- 
2237.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Jones,  Chairperson, 
Vocational  Education  Regulations 
Taskforce,  U.S.  Department  of 
Education  (Mary  E.  Switzer  Building, 
room  4050),  400  Maryland  Avenue  SW., 
Washington,  DC  20202-7120.  Telephone; 
(202)  732-2237. 
SUPPLfMENTARY  INFORMATION: 

Background 

The  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act 
Amendments  of  1990  (Act),  which  was 
enacted  on  September  25. 1990.  amends 
the  Carl  D.  Perkins  Vocational 
Education  Act  (20  U.S.C.  2301  et  seq. 


(1988)).  Furthermore,  technical 
amendments  to  the  Act  were  made  by 
Public  Law  102-103. 105  Stat.  497  (1991). 
The  Act  authorizes  Federal  assistance 
for  vocational  education  through  Fiscal 
Year  1995. 

The  Act  makes  several  significant 
amendments  to  redirect  Federal 
assistance  for  vocational  education  in 
order  to  focus  the  Federal  funds  on 
improving  vocational  education  and.  in 
particular,  on  improving  vocational 
education  and  services  for  members  of 
special  populations,  including  disabled 
and  disadvantaged  individuals.  Under 
the  Act.  a  State  must  make  broad 
assurances  that  members  of  the  special 
populations  will  be  given  equal  access 
to  vocational  education.  In  addition,  an 
eligible  recipient  under  title  II  of  the  Act 
must  make  broad  assurances  that 
members  of  special  populations  will 
receive  supplementary  and  other 
services  necessary  to  succeed  in 
vocational  education,  and  must  give 
priority  for  assistance  to  limited 
numbers  of  sites  or  programs  that  serve 
the  highest  concentrations  of  special 
population  members. 

Subject  to  these  requirements  for 
services  to  special  population  members 
and  to  certain  requirements  for  the 
distribution  of  funds,  the  State  and  its 
eligible  recipients  share  increased 
authority  to  direct  the  use  of  the  funds 
awarded  under  the  Act  to  improve  their 
vocational  education  programs.  In 
exchange  for  this  increased  flexibility, 
the  Act  imposes  new  requirements  on 
both  a  State  and  its  eligible  recipients, 
making  them  accountable  for  improving 
vocational  education.  Specifically,  a 
State  is  required  to  assess  the  quality  of 
its  vocational  education  program  using 
measurable  objective  criteria  during 
each  State  plan  cycle.  Furthermore,  a 
State  is  required  to  develop  and 
implement  a  statewide  system  of  core 
standards  and  measures  of  performance 
for  secondary,  postsecondary.  and  adult 
vocational  education  programs.  Using 
these  statewide  standards  and 
measures,  a  recipient  of  funds  under 
title  II,  part  C  of  the  Act  must  annually 
evaluate  the  effectiveness  of  its 
vocational  education  program  and,  in 
cases  where  substantial  progress  is  not 
made  toward  meeting  these  standards 
and  measures,  implement  a  local 
program  improvement  plan,  and,  if  that 
is  not  successful,  a  State  and  local  joint 
plan  for  improvement. 

The  Secretary  strongly  supports 
increased  flexibility  for  State  and  local 
recipients  in  exchange  for  increased 
accountability.  "AMERICA  2000,  An 
Educational  Strategy,"  which  was 
announced  by  the  President  on  April  18. 
1991.  emphasizes  the  need  for  better  and 


more  accountable  schools  as  well  as  the 
need  to  provide  opportunities  for  adults 
to  continue  learning.  Clearly,  these 
needed  improvements  must  be 
implemented  by  the  States  and  local 
recipients.  Also  consistent  with 
promoting  accountability  in  education  is 
the  Secretary's  goal  to  conduct 
evaluations  of  all  Federal  grant 
programs,  to  the  extent  resources 
permit.  To  conduct  these  evaluations, 
the  Secretary  will  collect  uniform  data 
from  grantees  about  project  results. 

Vocational  education  must  play  a 
crucial  role  in  achieving  the  six  national 
goals  for  educational  improvement 
underlying  the  AMERICA  2000  strategy. 
Vocational  education  must  be  improved 
and  made  more  accessible  for  special 
population  members  in  order  for  this 
Nation  to  achieve  the  goal  of  making 
every  adult  American  able  to  compete  in 
the  workplace  (Goal  5).  Moreover, 
improvements  in  vocational  education 
can  contribute  to  the  Nation's 
achievement  of  a  high  school  graduation 
rate  of  at  least  90  percent  by  the  year 
2000  (Goal  1).  Increased  integration  of 
vocational  and  academic  education  can 
contribute  to  the  National  goals  of 
producing  students  that  demonstrate 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  history,  and  geography  (Goal  3) 
and  students  who  lead  the  world  in 
mathematics  and  science  achievement 
(Goal  4). 

The  Act  reflects  many  amendments 
that  will  assist  States  and  local 
recipients  in  improving  their  vocational 
education  programs.  The  regulations 
implementing  the  major  changes  to  the 
provisions  of  the  State  program  are 
discussed  below  in  greater  detail.  In 
addition  to  the  State  Vocational  and 
Applied  Technology  Education 
Programs,  the  Act  authorizes  several 
new  categorical  programs — some  to  be 
administered  at  the  national  level, 
others  to  be  administered  by  the  States. 

Regulatory  Development 

Section  504(a)  of  the  Act  required  the 
Secretary  to  convene  regional  meetings 
to  obtain  public  involvement  in  the 
development  of  proposed  regulations  to 
implement  the  Act.  Section  504(a)  also 
required  the  Secretary  to  prepare  draft 
regulations  implementing  the  Act  and  to 
submit  regulations  on  at  least  two  key 
issues  to  a  negotiated  rulemaking 
process. 

The  Department  of  Education 
(Department)  has  taken  numerous  steps 
in  addition  to  those  required  by  section 
504  of  the  Act  to  involve  members  of  the 
public,  especially  representatives  of 
special  populations,  in  the  development 


of  the  proposed  regulations.  Section 
504(b)  of  the  Act  required  the  Secretary 
to  select  at  least  four  key  issues 
concerning  the  implementation  of  the 
Act  for  discussion  at  regional  meetings. 
In  order  to  determine  which  issues 
would  be  most  appropriate  for 
discussion,  the  Department  held 
meetings  with  representatives  of 
national  associations  interested  in 
vocational  education,  to  seek  advice  on 
the  regulatory  issues  to  be  presented  at 
the  regional  meetings.  The  Department 
carefully  considered  the  concerns  raised 
by  these  groups  in  selecting  the  issues 
for  the  regional  meetings. 

In  order  to  ensure  the  widest,  most 
informed  participation  in  the  regional 
meetings,  the  Department  asked  State 
and  national  associations.  State 
agencies,  the  State  directors  of 
vocational  education,  and  the  State 
directors  of  community  colleges  to 
nominate  individuals  to  represent  them 
at  the  regional  meetings.  Through  this 
process,  the  Department  received 
approximately  1200  names,  200  of  which 
were  of  individuals  involved  with 
special  populations,  and  invited  each  of 
these  individuals  to  participate  in  the 
regional  meetings.  In  addition,  the 
Department  published  a  notice  of  the 
regional  meetings  in  the  Federal 
Register. 

From  October  29, 1990,  through 
November  15, 1990,  the  Department  held 
regional  meetings  in  four  cities,  at  which 
the  total  attendance  exceeded  800 
participants.  In  the  course  of  each 
meeting,  the  Department  led  discussions 
in  four  areas  including  a  total  of  21 
regulatory  issues.  A  summary  of  the 
issues  discussed  at  the  regional 
meetings  and  the  information  received 
on  these  issues  is  contained  in  appendix 
B  of  these  proposed  regulations. 

After  the  regional  meetings,  the 
Department  selected  negotiators  to 
participate  in  the  negotiated  rulemaking. 
Section  5D4(b)  of  the  Act  required  that 
the  Department  select  at  least  ten 
negotiators  from  participants  in  the 
regional  meetings,  representing  several 
groups,  including  special  populations. 
Section  504(b)  of  the  Act  also  required 
the  Department  to  ensure  that  the  ten 
regions  were  represented  at  the 
negotiated  rulemaking.  Using  forms 
completed  by  the  participants  at  the 
regional  meetings,  the  Department 
selected  13  negotiators  from  outside  of 
the  Department  who  met  the  statutory 
criteria  and  who,  on  the  basis  of  the 
quality  of  their  participation  at  the 
regional  meetings,  the  Department 
believed  would  be  informed  and 
effective  negotiators. 

The  Federal  Mediation  and 
Conciliation  Service  conducted  the 


negotiated  rulemaking  on  December  17- 
18, 1990.  Fourteen  negotiators,  including 
the  13  negotiators  chosen  from  outside 
the  Department  and  a  negotiator 
representing  the  Department, 
participated  in  the  negotiated 
rulemaking.  Negotiations  were  held  on 
right  regulatory  issues  in  three  areas:  (1) 
Requirements  for  the  use  of  funds;  (2) 
evaluations  under  standards  and 
measures;  and  (3)  services  and  activities 
for  special  populations.  The  individual 
regulatory  issues  negotiated  and  the 
decisions  reached  or  other 
recommendations  made  by  the 
r.ogotiators  are  summarized  in  appendix 
C  to  these  proposed  regulations. 

Doth  participants  in  the  regional 
meetings  and  negotiators  at  the 
negotiated  rulemaking  have  requested 
that  the  regulations  accord  a  State  and 
its  eligible  recipients  the  most  flexibility 
possible  to  address  particular  State  or 
local  needs  in  vocational  education.  In 
response  to  these  requests,  the  Secretary 
has  used  examples  to  show  how  a  State 
or  other  recipient  under  the  Act  may 
comply  with  certain  statutory 
requirements  wherever  possible  in  the 
proposed  regulations.  The  examples  are 
contained  in  either  the  text  of  the 
proposed  regulations  or  in  appendix  A 
to  the  proposed  regulations.  While  not 
foreclosing  a  State  or  local  recipient's 
flexibility  to  develop  other  reasonable 
interpretations  of  the  statutory 
requirements,  the  examples  provide  an 
interpretation  that  the  Secretary 
considers  to  be  in  compliance  with  the 
Act.  However,  the  Secretary  urges  all 
States  and  other  recipients  to  strive  for 
improvements  in  vocational  education 
beyond  the  requirements  of  the  Act, 
especially  with  respect  to  the 
requirements  for  participation  of  special 
population  members. 

Summary  of  Major  Provisions 

(1)  General  Provisions  (Part  400)  (a) 
"Coherent  sequence  of  courses. "  Section 
235(c)(1)(B)  of  the  Act  requires 
recipients  to  use  funds  for  vocational 
education  programs  that  integrate 
academic  and  vocational  education  in 
those  programs  through  "coherent 
sequences  of  courses"  so  that  students 
attain  academic  and  occupational 
competencies.  The  term  "coherent 
sequence  of  courses"  is  also  used  in  the 
Act  in  sections  201(b)(2)(B)  (State 
programs  «nd  leadership)  and  240(11)(B) 
and  (12)(A)  (local  application).  Section 
400.4(b)  defines  this  term  in  order  to 
clarify  that  under  vocational  and 
applied  technology  education  programs, 
competency-based  education,  academic 
education,  and  adult  training  or 
retraining  are  permissible  if  they 
directly  relate  to,  and  lead  to,  both 


educational  and  occupational 
competencies. 

The  Secretary  submitted  the  draft 
regulation  dcHning  "coherent  sequence 
of  courses"  to  negotiated  rulemaking, 
and  the  negotiators  agreed  to  the 
revised  definition  contained  in  {  400.4(b) 
that  more  closely  tracks  the  statutory 
requirements.  While  the  definition  does 
not  specifically  include  a  single  course, 
the  Secretary  agrees  with  the 
negotiators  that  the  definition  of 
"coherent  sequence  of  courses"  would 
include  sequential  uni'.s  encompassed 
within  a  single  adult  retraining  course 
that  otherwise  meets  the  requirements 
of  the  definition. 

(b)  "Economically  disadvantaged 
family  or  individual. "  Section  521(16)  of 
the  Act  defines  "economically 
disadvantaged  family  or  individual"  to 
mean  those  families  or  individuals  who 
ore  determined  by  the  Secretary  to  be 
low-income  under  the  latest  available 
data  from  the  Department  of  Commerce. 
Section  400.4(b)  defines  this  term  to 
include  any  family  or  individual  who  is 
eligible  for  certain  benefits  or  services. 
The  qualifying  benefits  or  services  and 
other  factors  included  in  S  400.4(b)  are 
those  to  be  used  by  a  State  board  in 
determining  the  number  of  economically 
disadvantaged  students  for  purposes  of 
allocations  under  §  403.114(a).  Although 
the  regulations  in  S§  400.4(b)  and 
403.114(a)  include  participation  under 
the  National  School  Lunch  Act  (42 
U.S.C.  1751  etseq.],  in  accordance  with 
the  requirements  of  that  program,  the 
Secretary  wishes  to  emphasize  that 
participation  under  this  program  may 
not  be  used  as  a  basis  for  identifying  a 
particular  family  or  individual  as 
economically  disadvantaged. 

[cY'Individuals  with  disabilities." The 
Act  uses  the  terms  "individuals  with 
disabilities"  and  "individuals  with 
handicaps"  interchangeably.  For  sake  of 
clarity,  the  proposed  regulations  use 
only  the  term  "individuals  with 
disabilities,"  and  §  400.4(b)  defines  this 
term. 

(d  J  Requirement  concerning  a  State 
committee  of  practitioners.  Section  115 
of  the  Act  requires  the  State  board  to 
convene  a  State  Committee  of 
Practitioners  (Committee)  to  review, 
comment  on,  and  propose  revisions  to 
the  State  draft  proposal  for  a  statewide 
system  of  core  standards  and  measures 
of  perfbrmance  (S  400.7).  Section  115 
also  requires  that  the  Committee  be 
appointed  as  prescribed  by  section 
512(a)  of  the  Act  after  consultation  with 
certain  groups  (S  400.6).  Section  512(a) 
of  the  Act  requires  that  the  membership, 
which  is  selected  from  nominations 
solicited  from  other  specific  groups, 
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consist  of  representatives  of  seven 
groups,  the  majority  of  whom  are 
representative*  of  local  educational 
agencies.  Section  400.6(c)(2)  clarifies 
that  a  State  may  count  school 
administrators,  teachers,  and  members 
of  local  boards  of  education  in 
determining  whether  a  majority  of  the 
Committee  membership  represents  local 
educational  agencies.  Section  512(a)  of 
the  Act  further  requires  that  a  State 
submit  for  the  Committee's  review  any 
proposed  or  Hnal  State  rule  or  regulation 
under  the  Act.  Section  400.7(b)  clarifies 
that  a  State  is  required  to  submit  for  the 
Committee's  review  a  State  policy  that 
would  be  binding  on  eligible  recipients 
and  that  would  have  the  same  effect  as 
a  formal  rule  or  regulation  even  if  it 
would  not  be  issued  as  one. 

(e)  Reporting  requirements.  One  of 
AMERICA  2000*8  major  themes  is  that 
communities  and  schools  should  be 
accountable  for  improving  the 
effectiveness  of  the  educational 
programs  they  administer.  As  a 
corollary  responsibility,  the  Department 
is  increasing  the  accountability  of 
projects  it  funds  thereby  ensuring  that 
demonstration  and  training  projects 
better  contribute  to  the  improvement  of 
education.  This  approach  is  designed  to 
increase  the  number  of  instructional 
approaches,  materials,  and  techniques 
for  providing  vocational  education  that 
are  submitted  to  and  approved  by  the 
Department's  Program  Effectiveness 
Panel  and  subsequently  made  available 
to  practitioners.  To  implement  this 
strategy,  S  400.10  establishes  a  general 
reporting  requirement  that  must  be  met 
by  recipients  of  funds  under  the 
Vocational  and  Applied  Technology 
Education  Programs.  Appendix  D 
contains  the  specific  information  that 
the  Secretary  intends  to  require  any 
grantee  to  submit  in  order  to  comply 
with  the  reporting  requirement  in 
§  400.10.  The  information  in  appendix  D 
is  provided  with  these  proposed 
regulations  to  make  applicants  aware  of 
the  new  standards  for  accountability 
that  must  be  taken  into  account  while 
the  applicant  is  designing  a  project, 
developing  an  application,  identifying 
staff,  budgeting  for  activities,  and 
planning  evaluation  activities.  The 
Secretary  is  particulariy  interested  in 
receiving  comments  on  the  type  of 
information  that  will  be  collected  under 
appendix  D. 

(2)  Indian  Vocational  Education 
Program  (part  401).  The  Indian 
Vocational  Education  Program  provides 
financial  assistance  to  projects  that 
provide  vocational  education  for  the 
benefit  of  Indians.  These  regulations 
establish  eligibility  requirements 


(§  401.2).  selection  criteria  for  evaluating 
applications  (S  401.21).  and  evaluation 
requirements  (9  401.31).  These 
regulations  also  establish  conditions 
under  which  projects  may  provide 
stipends  for  students  who  have  acute 
economic  needs  that  cannot  be  met 
under  work-study  programs  (§  401.3  (c) 
and  (d)). 

(3)  Native  Hawaiian  Vocational 
Education  Program  (part  402).  The 
Native  Hawaiian  Vocational  Education 
Program  provides  financial  assistance  to 
projects  that  provide  vocational 
education  for  the  benefit  of  native 
Flawaiians.  These  regulations  establish 
eligibility  requirements  [\  402.2),  and 
selection  criteria  for  evaluating 
applications  (S  402.21). 

[A)  State  Vocational  and  Applied 
Technology  Education  Program  (part 
403)  (a)  State  requirements.  In 
developing  the  State  plan,  the  State 
must  conduct  an  assessment  of  program 
quality,  consult  with  the  State  council, 
and  conduct  public  hearings  (S  403.31). 

The  State  plan  must  contain  a  variety 
of  new  assurances  and  descriptions.  For 
example,  these  include  an  assurance 
that  the  State  board  will  annually 
assess,  and  include  in  the  State  plan  a 
report  on.  the  degree  to  which 
expenditures  for  guidance  and 
counseling  from  the  State's  allotments 
under  title  II  of  the  Act  are  not  less  than 
expenditures  for  guidance  and 
counseling  in  fiscal  year  1968  and 
assurances  regarding  the  Business- 
Labor-Education  Partnership  for 
Training  Program  (§  403.32(a)).  The  new 
required  descriptions  include,  for 
example,  a  description  of  the  procedures 
and  results  of  the  State  assessment  and 
of  how  funds  will  be  used  to  reflect  the 
needs  identified  in  the  assessment  and 
a  description  of  how  funds  expended  for 
occupationally  specific  training  will  be 
used  for  occupations  in  which  job 
openings  are  projected  or  available, 
based  on  a  labor  market  analysis 
(§  403.32(b}).  With  respect  to 
S  403.32(a)(5),  the  Secretary  encourages 
States  and  local  recipients  to  consult 
with  representatives  from  private 
secondary  schools  regarding  the 
participation  in  vocational  education  of 
members  of  special  populations  enrolled 
in  private  secondary  schools. 

Section  114  of  the  Act  no  longer 
explicitly  requires  a  State  to  submit  its 
State  plan  for  review  and  comment  to 
the  State  Job  Training  Coordinating 
Council  under  section  122  of  the  Job 
Training  Partnerships  Act  (JTPA)  (29 
U.S.C.  1501  et  seq.)  and  to  the  State 
council  on  vocational  education  at  least 
sixty  days  before  submission  of  the 
State  plan  to  the  Secretary.  However, 


the  Secretary  believes  that  other 
provisions  in  the  Act  support  the 
continuation  of  the  requirement  for 
review.  Specifically,  section  113(c)  of  the 
Act  continues  to  require  that  State  plan 
amendments  be  submitted  for  review 
and  comment  by  the  State  Job  Training 
Coordinating  Council  and  the  State 
council:  section  112  (d)(2)(A)  and  (e)  of 
the  Act  authorizes  the  State  council  to 
make  recommendations  on  the  State 
plan  and  to  submit  a  statement  to  the 
Secretary  reviewing  and  commenting  on 
the  State  plan:  and  section  113(b)(14)  of 
the  Act  continues  to  require  joint 
planning  and  coordination  with 
programs  conducted  under  the  JTPA. 
Therefore.  8  403.33  continues  the 
requirement  that  the  State  plan  be 
reviewed  by  both  councils. 

Section  111  of  the  Act  imposes  new 
requirements  for  the  review  of  local 
applications  by  the  "sex  equity 
coordinator."  the  head  of  the  State  office 
responsible  for  administering  part  B  of 
the  Individuals  with  Disabilities 
Education  Act  (IDEA)  (20  U.S.a  1400  et 
seq.),  the  head  of  the  State  office  or 
other  appropriate  individual  responsible 
for  coordinating  services  under  Chapter 
1  of  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(Chapter  1)  (20  U.S.C.  2700  et  seq.).  and 
the  head  of  the  State  office  or  other 
appropriate  individual  responsible  for 
administering  programs  for  students  of 
limited  English  proficiency  (SS  403.13 
through  403.16). 

(b)  Special  populations.  The  Act 
imposes  many  new  requirements  for 
ensuring  that  members  of  special 
populations  are  given  equal  access  to. 
and  allowed  full  participation  in, 
vocational  education.  Section  506  of ^he 
Act  makes  clear  that  no  provisions  of 
the  Act  should  be  construed  as 
inconsistent  with  Federal  laws 
guaranteeing  civil  rights  (§  400.9(b)). 
Section  400.g(b)  emphasizes  that  the  Act 
does  not  in  any  way  limit  the  rights  of 
special  population  members  accorded 
by  other  Federal  laws,  for  example, 
rights  of  individuals  with  disabilities 
under  the  Individuals  with  Disabilities 
Education  Act  (IDEA)  or  section  504  the 
Rehabilitation  Act  of  1973  (section  504) 
(29  U.S.C.  794). 

Section  llB(a)  of  the  Act  requires  the 
State  board  to  make  broad  assurances 
in  its  State  plan  that  members  of  special 
populations  will  be  given  equal  access 
to  vocational  education  (S  403.32(a)(18)- 
(28)).  These  assurances  provide  that 
special  population  members  will  be 
afforded  equal  access  to  the  full  range  of 
vocational  education  programs 
available  to  members  of  the  general 
population,  including  recruitment, 
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enrollment,  and  placement  activities. 
The  assurances  also  require  monitoring 
of  the  provision  of  vocational  education 
to  disabled  and  disadvantaged  students 
and  to  students  of  limited  English 
proficiency.  The  Secretary  interprets  the 
assurances  in  S  403.32(a](18)  through 
(26)  as  applying  to  the  entire  vocational 
education  program  operated  by  the 
State  and  its  recipients.  (See  also 
§  403.190(d).)  Because  equal  access  is 
necessary  for  a  student  to  enroll  in  a 
vocational  education  program  as  well  as 
for  a  student  to  enroll  in  specific 
vocational  education  courses,  the 
Secretary  does  not  believe  it  is  possible 
or  appropriate  to  limit  application  of  this 
requirement  to  students  in  specific 
projects,  services,  and  activities  that  are 
funded  under  the  Act.  This  limitation 
also  would  be  inconsistent  with  the 
concept  of  fundamental  fairness  that 
equal  access  is  intended  to  provide  for 
special  population  members. 

Further,  the  Secretary  believes  that 
the  broad  application  of  the  assurances 
required  by  section  118(a)  of  the  Act 
reinforces  requirements  imposed  under 
other  Federal  statutes,  including  the 
IDEA  and  section  504.  The  Secretary 
also  believes  that  the  reference  in 
section  118(a)(3)(C)  of  the  Act  to  both 
students  who  are  protected  by  the  IDEA 
and  students  who  are  protected  by 
section  504  is  for  the  purpose  of 
emphasizing  that  disabled  students  who 
do  not  have  individualized  education 
programs  under  the  IDEA  must  be 
included  in  the  required  assurances 
because  of  protections  under  section 
504.  The  Secretary  does  not  agree  with 
any  implication  that  a  student  eligible  to 
have  an  individualized  education 
program  under  the  IDEA  would  not  be 
protected  under  section  504  as  well. 

Section  118(b)  of  the  Act  requires 
local  educational  agencies  to  provide 
information  to  students  who  are 
members  of  special  populations  and 
their  parents  concerning  vocational 
education,  including  opportunities, 
eligibility,  courses,  special  services, 
employment  opportunities,  and 
placement,  at  least  one  year  before  a 
student  is  old  enough  to  enter  vocational 
education  (§  403.193).  Section  118(b)  of 
the  Act  also  requires  an  eligible 
institution  receiving  funds  under  Title  II 
to  provide  the  same  information  when 
requested.  Section  403.193  interprets 
section  118(b)  of  the  Act  as  applying  to 
eligible  recipients  or  institutions 
receiving  funds  under  Title  II  of  the  Act. 
Section  403.193(a)(2)  extends  the 
requirement  to  provide  information  to 
special  population  members  and  their 
parents  to  an  area  vocational  technical 
school  or  an  intermediate  educational 


agency  that  receives  the  entire 
allocation  of  a  local  educational  agency. 
Additionally,  S  403.193(e)  clarifies  that  a 
local  recipient  is  only  required  to 
provide  this  information  to  the  extent 
possible  with  funds  awarded  under  the 
Act. 

The  Secretary  submitted  for 
discussion  at  the  negotiated  rulemaking 
the  issues  of  the  required  source  of 
funding  and  of  extending  this 
requirement  to  area  vocational  technical 
schools  and  intermediate  educational 
agencies.  The  negotiators  reached  a 
consensus  on  the  language  of  the  draft 
regulations  insofar  as  it  would  extend 
the  requirement  to  provide  information 
to  area  schools  and  intermediate 
agencies.  However,  the  negotiators  did 
not  reach  agreement  concerning  the 
required  source  of  funding  for  providing 
this  information. 

Section  118(c)  of  the  Act  requires  each 
eligible  recipient  under  Title  II  of  the 
Act  to  make  broad  assurances  in  its 
local  application  that  members  of 
special  populations  will  receive 
supplementary  and  other  services 
necessary  to  succeed  in  vocational 
education  (§  403.190(b]).  In  particular, 
this  includes  an  assurance  that  an 
eligible  recipient  under  title  II  of  the  Act 
will  assist  in  fulfilling  the  transitional 
services  requirements  of  section  626  of 
the  IDEA.  In  this  regard,  eligible 
recipients  should  note  that  section  614  of 
the  IDEA  has  been  amended  so  that  it 
also  requires  transitional  services  for 
students  aged  16  years  or  older  as  a 
component  of  their  individualized 
education  programs. 

Section  403.190(b)  interprets  the 
assurances  concerning  the  provision  of 
supplementary  and  other  services  to 
apply  only  to  members  of  special 
populations  enrolled  in  projects, 
services,  and  activities  that  are  funded 
under  the  Act.  Further,  §  403.190(b)  also 
interprets  section  118(c)  of  the  Act  as 
requiring  an  eligible  recipient  to  provide 
supplementary  and  other  services  for 
those  students  only  to  the  extent 
possible  from  funds  received  under  the 
Act.  The  Secretary  bases  this 
interpretation  on  the  lack  of  any 
legislative  history  or  other  indication 
that  Congress  intended  to  create  an 
individual  entitlement  for  special 
populations  members  and  a 
corresponding  financial  obligation  on  a 
State  or  its  local  recipients  similar  to 
that  imposed  under  the  IDEA.  However, 
while  §  403.190  does  not  interpret 
section  118(c]  as  establishing  an 
individual  entitlement  for  members  of 
special  populations,  the  Secretary 
wishes  to  emphasize  that  neither 
§  403.190  nor  section  118(c)  of  the  Act  in . 


any  way  limits  the  rights  and 
entitlement  to  services  of  special 
population  members  under  other  Federal 
laws,  for  example,  the  IDEA  and  section 
504,  nor  does  either  S  403.190  or  section 
118(c)  of  the  Act  limit  the  financial 
obligation  of  a  State  or  local  recipient  to 
provide  these  services  under  any  other 
Federal  law. 

Both  issues — the  scope  of  the 
requirements  imposed  by  section  118(c) 
of  the  Act  and  the  source  of  funding  to 
meet  those  requirements — were 
discussed  in  the  negotiated  rulemaking. 
However,  the  negotiators  were  not  able 
to  reach  consensus  on  either  issue. 
Because  of  the  importance  of  providing 
services  to  special  population  members 
under  the  Act,  and  because  the 
negotiators  were  unable  to  reach 
consensus  on  so  many  issues  related  to 
these  services,  the  Secretary  particularly 
invites  further  comments  on  these 
provisions.  Of  particular  interest  are:  (1) 
Whether  the  obligations  of  a  State  and 
its  local  recipients  to  meet  the 
requirements  related  to  providing 
information  and  supplementary  services 
to  special  population  members  should 
extend  to  funds  other  than  those 
awarded  under  the  Act;  and  (2)  whether 
the  requirements  of  section  118(c)  of  the 
Act  should  apply  to  projects,  services, 
and  activities  funded  under  title  II  of  the 
Act,  to  those  funded  under  titles  II  and 
III  of  the  Act,  or  to  the  local  recipient's 
entire  vocational  education  program 
(including  specific  projects,  services, 
and  activities  not  funded  under  the  Act). 

(c)  State  assessment.  Section  116  of 
the  Act  requires  a  State  to  assess  the 
quality  of  its  vocational  education 
program  using  measurable  objective 
criteria.  Section  403.203(0(2)  interprets 
section  116  of  the  Act  as  requiring  a 
State  assessment  during  each  State  plan 
cycle. 

(d)  Evaluation  requirements.  Section 
115  of  the  Act  requires  a  State  to 
develop  a  statewide  system  of  core 
standards  and  measures  of  performance 
for  secondary  and  postsecondary 
vocational  education  programs 

(§  403.201).  Section  117  of  the  Act 
requires  a  recipient  of  financial 
assistance  under  title  II,  part  C  of  the 
Act  to  use  the  standards  and  measures  . 
developed  under  section  115  of  the  Act 
to  evaluate  the  effectiveness  of  the 
program  conducted  with  assistance 
under  the  Act  (5  403.191).  In  cases  where 
substantial  progress  is  not  made  toward 
meeting  these  standards  and  measures, 
a  local  recipient  must  implement  a  local 
program  improvement  plan,  and,  if  the 
local  plan  is  not  successful,  a  State  and 
local  recipient  must  develop  a  joint  plan 
for  improvement. 
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Section  403.201  applies  the 
requirement  under  section  115  of  the  Act 
to  develop  a  statewide  system  of  core 
standards  and  measures  of  performance 
to  a  State's  entire  vocational  education 
program,  regardless  of  which  particular 
projects,  activities,  and  services  are 
funded  under  the  Act.  Similarly. 
§  403.191.  requires  a  recipient  of  funds 
under  title  II.  part  C  of  the  Act  to  use 
these  statewide  standards  and  measures 
to  evaluate  annually  the  effectiveness  of 
its  entire  vocational  education  program 
and  not  simply  those  projects,  services, 
and  activities  funded  under  the  Act. 
This  is  appropriate  because  funds 
awarded  under  the  Act  may  be  used 
jointly  with  State  and  local  funds  or  for 
isolated  costs  such  as  equipment.  In 
addition,  the  Act  contemplates  that  the 
funds  awarded  under  the  Act  will  be 
provided  for  limited  sites  or  program 
areas  that  will  change  from  year  to  year. 
Therefore,  the  Secretary  does  not 
believe  that  it  would  be  possible  to 
measure  annually  the  effectiveness  of 
only  projects,  services,  and  activities 
funded  under  the  Act. 

The  Secretary  submitted  the  issue  of 
the  scope  of  the  local  evaluation 
required  under  section  117  of  the  Act  for 
discussion  in  the  negotiated  rulemaking 
proceedings,  but  the  negotiators  were 
not  able  to  reach  a  consensus. 
Therefore,  the  Secretary  is  particularly 
interested  in  receiving  further  comments 
on  this  provision,  including  whether  an 
effective  local  evaluation  could  be 
performed  using  sampling  techniques  or 
other  techniques  designed  to  phase  in 
the  evaluation  requirement,  or  whether 
other  means  exist  to  increase  a  local 
recipient's  flexibility  in  evaluating  its 
vocational  education  program. 

(e)  Within-State  allocation.  Section 
102(a)  of  the  Act  establishes  the 
percentage  of  a  State's  allotment  that 
must  be  reserved  for  each  program 
under  title  II  of  the  Act  (§  403.180). 
Section  102(c)(1)  of  the  Act  establishes  a 
"hold-harmless"  provision  for  the  Sex 
Equity  Program  and  the  Single  Parents. 
Displaced  Homemakers.  and  Single 
Pregnant  Women  Program  to  ensure  that 
the  funds  reserved  for  each  of  these 
programs  at  least  equal  the  amount  the 
State  "reserved  for  each  such  program 
in  fiscal  year  1990."  Section 
403.180(a)(l)(i)  interprets  the  phrase 
'  "reserved  for  each  such  program  in  the 
fiscal  year  1990"  as  meaning  the 
amounts  reserved  for  these  programs 
under  the  percentage  set-aside 
requirements  of  section  202  of  the  Carl 
D.  Perkins  Vocational  Education  Act 
(CDPVEA). 

Section  102(c)(2)  of  the  Act 
establishes  a  "hold-harmless"  provision 


for  the  Program  for  Criminal  Offenders 
to  ensure  that  the  funds  reser\'ed  for 
that  program  equal  the  amount  the  State 
"expended  under  this  Act  for  such 
program  for  the  fiscal  year  1990."  (See 
Pub.  L  102-103. 105  Stat.  497  (1991). 
amending  section  102(c)  of  the  Act). 
While  section  102(c)(2),  as  amended  by 
Public  Law  102-103,  is  not  entirely  clear, 
we  believe  thatCongress"  purpose  was 
to  increase  the  amount  of  funds  to  be 
reserved  for  the  Program  for  Criminal 
Offenders  above  the  one  percent  that  a 
State  was  required  to  reserve  under 
section  202(6)  of  CDPVEA.  Therefore, 
§  403.180(a)(l)(ii)  interprets  the  phrase 
"expended  under  this  Act  for  such 
program  for  the  fiscal  year  1990"  as 
meaning  the  amount  the  State  reserved 
for  projects,  services,  activities  under 
section  202(6)  of  the  CDPVEA  and  any 
other  Federal  funds  under  the  CDPVEA. 
in  excess  of  the  one  percent  reserve 
under  section  202(6).  that  the  State  and 
eligible  recipients  obligated  for  projects, 
services,  or  activities  for  criminal 
offenders  in  correctional  institutions. 

Section  403.180(c)  requires  a  State 
first  to  reserve  the  amount  necessary  to 
satisfy  the  $250,000  minimum  for  State 
administration  under  section  102(a)(4)  of 
the  Act  and  the  amounts  for  programs 
not  meeting  the  "hold-harmless" 
requirements  under  section  102(c)  of  the 
Act.  and  then  ratably  reduce  the  funds 
available  for  the  remaining  programs.  In 
no  case  in  this  process  could  a  program 
subject  to  the  "hold-harmless" 
requirements  be  reduced  to  less  than  the 
amount  reserved  for  such  a  program  in 
Fiscal  Year  1990. 

(f)  Distribution  requirements  for 
secondary,  postsecondary,  and  adult 
funds.  Sections  231  and  232  of  the  Act 
impose  requirements  concerning  the 
distribution  of  funds  reserved  by  the 
State  for  the  Secondary  School 
Vocational  Education  Program  and  the 
Postsecondary  and  Adult  Vocational 
Education  Programs,  respectively. 
Section  231  of  the  Act  requires  that 
secondary  funds  be  distributed  to  local 
educational  agencies  in  accordance  with 
a  statutory  formula,  and  allows  those 
funds  to  be  distributed  to  an  area 
vocational  education  school  or  an 
intermediate  educational  agency  if  that 
entity  has  entered  into  a  consortium 
with  a  local  educational  agency  for  the 
purpose  of  receiving  these  funds 
(§§  403.112  and  403.113).  Section  232  of 
the  Act  requires  that  postsecondary  and 
adult  funds  be  distributed  to  eligible 
institutions  based  on  the  relative 
number  of  Pell  Grant  recipients  and 
recipients  of  assistance  from  the  Bureau 
of  Indian  Affairs  enrolled  in  programs  of 
the  eligible  institution  (§  403.116). 


Under  §§  403.112  and  403.116.  the 
statutory  formulas  would  be  applied 
using  the  required  funding  and 
enrollment  figures  from  the  fiscal  year  or 
program  year  preceding  the  year  in 
which  the  funds  are  allocated — not  the 
year  in  which  the  funds  are  distributed. 
While  the  statutory  formulas  are 
ambiguous  as  to  what  fiscal  or  program 
year  is  to  be  used  as  a  point  of  reference 
for  determining  the  "preceding"  year, 
this  interpretation  is  consistent  with  the 
use  of  enrollment  figures  in  the  statutory 
formulas  in  section  203  of  the  Carl  D. 
Perkins  Vocational  Education  Act. 
Therefore,  given  the  lack  of  any 
legislative  history  or  other  indication  of 
Congressional  intent  to  the  contrary,  the 
regulations  continue  the  past  practice 
concerning  the  use  of  enrollment  figures. 

Section  231(b)  of  the  Act  imposes  a 
SlS.OOO  minimum  grant  requirement 
under  the  Secondary  School  Vocational 
Education  Program,  but  permits  a  State 
to  waive  the  application  of  the  minimum 
grant  requirement  under  certain 
circumstances.  Section  231(b)  of  the  Act 
also  permits  a  local  educational  agency 
to  enter  into  a  consortium  with  one  or 
more  local  educational  agencies  in  order 
to  meet  the  minimum  grant  requirement. 
However,  the  Secretary  does  not  believe 
that  Congress  intended  for  local 
educational  agencies  to  form  consortia 
merely  for  the  purpose  of  allowing 
members  to  receive  an  allocation  of 
funds  in  alternate  years.  Therefore, 
under  §  403.112(d),  a  consortium  formed 
for  the  purpose  of  meeting  the  minimum 
grant  requirement  would  be  required  to 
serve  primarily  as  a  structure  for 
operating  joint  projects  that  provided 
services  to  all  members  of  the 
consortium.  Section  403.112(d)  also 
makes  clear  that  a  consortium  would  be 
subject  to  the  size,  scope,  and  quality 
requirements  of  §  403.111(c)(1). 

Section  232  of  the  Act  also  imposes  a 
$50,000  minimum  grant  requirement 
under  the  Postsecondary  and  Adult 
Education  Vocational  Education 
Programs.  In  contrast  to  section  231  of 
the  Act,  section  232  of  the  Act  does  not 
permit  eligible  institutions  to  form 
consortia  for  the  purpose  of  meeting  this 
requirement.  Although  the  Department 
has  received  requests  that  the 
regulations  permit  the  use  of  consortia 
for  this  purpose.  9  403.116(c)  would  not 
allow  eligible  institutions  to  form 
consortia  to  meet  the  minimum  grant 
requirement. 

Section  232  allows  the  Secretary  to 
waive  the  requirements  of  tlje 
postsecondary  and  adult  funding 
formula  upon  a  State's  application  for  a 
waiver  if  the  application  demonstrates 
that  the  use  of  the  statutory  formula 
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would  not  result  in  the  distribution  of 
funds  to  institutions  within  the  State 
that  have  the  highest  numbers  of 
economically  disadvantaged  individuals 
and  that  an  alternative  formula 
proposed  by  the  State  in  its  application 
would  achieve  this  result.  Section 
403.118  establishes  the  rules  under 
which  the  Secretary  will  grant  a  waiver 
of  the  postsecondary  and  adult  formula. 

(g)  Use  of  funds.  Section  235  of  the  Act 
requires  recipients  of  funds  under  title  II, 
part  C  of  the  Act  to  use  those  funds  to 
improve  vocational  education  programs, 
with  the  "full  participation"  of 
individuals  who  are  members  of  special 
populations,  at  a  limited  number  of  sites 
or  with  respect  to  a  limited  number  of 
program  areas  {§  403.111{a)(2)(i)). 
Section  235(b)  of  the  Act  requires  a 
recipient  to  give  "priority"  for  assistance 
to  sites  or  programs  that  serve  the 
highest  concentrations  of  individuals 
who  are  members  of  special 
populations.  Section  235(c)  of  the  Act 
sets  forth  requirements  that  apply  to  the 
vocational  education  programs  in  which 
funds  awarded  under  the  Act  are  used. 
Specifically,  section  235(c)(1)  of  the  Act 
requires  that  funds  be  used  in  programs 
that  are  of  sufficient  size,  scope,  and 
quality  as  to  be  effective;  that  integrate 
academic  and  vocational  education;  and 
that  provide  "equitable  participation" 
for  special  populations  (§  403.111(c)). 

The  Secretary  submitted  to  negotiated 
rulemaking  the  issues  of  how  "full 
participation"  and  "equitable 
participation"  should  be  interpreted  and 
the  issue  of  how  a  recipient  could  give 
priority  to  a  limited  number  of  sites  or 
program  areas.  The  negotiators  reached 
consensus  on  all  these  issues,  and  those 
agreements  are  reflected  in  the  proposed 
regulations  or  in  examples  contained  in 
appendix  A  to  these  regulations,  as 
discussed  below,  and  in  greater  detail  in 
appendix  C  to  these  regulations.  The 
Secretary  believes  that  the  use  of 
examples  to  interpret  statutory 
requirements  maximizes  a  local 
recipient's  flexibility  and  particularly 
invites  suggestions  for  additional 
examples. 

Section  403.111(a)(2)(i)  interprets  "full 
participation"  as  requiring  that  members 
of  special  populations  be  provided  with 
supplementary  and  other  services 
necessary  for  them  to  succeed  in 
vocational  education.  Section  403.111(b) 
repeats  the  statutory  language  requiring 
that  priority  be  given  to  a  limited 
number  of  sites  or  program  areas  that 
serve  the  highest  concentrations  of 
special  population  members  and 
provides  three  examples  of  ways  to  give 
priority.  Under  the  examples,  an  eligible 
recipient  would  give  priority  by  first 


establishing  a  funding  cut-off  point  and 
then  funding  sites  or  programs  from 
among  those  that  are  above  the  cut-off 
point  and  that  are  otherwise  eligible  for 
support  under  the  Act.  The  third 
example  was  added  by  the  negotiators 
to  illustrate  a  way  of  providing  new  and 
better  opportunities  in  vocational 
education  for  special  population 
members.  The  proposed  regulations  also 
repeat  the  statutory  language  requiring 
"equitable  participation"  in 
§  403.111(c)(3)  and  provide  two 
examples  of  providing  "equitable 
participation"  in  appendix  A.  The 
negotiators  agreed  to  delete  the 
explanatory  language  from  the  draft 
regulation  submitted  to  negotiated 
rulemaking  and  to  place  the  examples  in 
an  appendix  to  the  regulations. 

(h)  Supplanting  prohibition.  Section 
516(a)  of  the  Act  continues  the 
requirement  from  the  previous  act  that 
funds  available  under  title  II  be  used  to 
supplement,  and  to  the  extent 
practicable  increase,  the  amount  of 
State  and  local  funds  that  would  in  the 
absence  of  the  Federal  funds  be  made 
available  for  the  uses  specified  in  the 
State  plan  and  the  local  application,  and 
in  no  case  supplant  State  and  local 
funds.  However,  section  516(a)  of  the 
Act  provides  an  exception  to  the 
supplanting  prohibition  to  allow  funds 
under  the  Act  to  be  used  to  pay  for  the 
costs  of  vocational  education  services 
required  in  an  individualized  education 
program  developed  pursuant  to  the 
IDEA,  and  for  services  necessary  to 
meet  the  requirements  of  section  504  of 
the  Rehabilitation  Act  of  1973  (section 
504)  with  respect  to  ensuring  equal 
access  to  vocational  education.  Sections 
403.196  and  403.208  clarify  that  the 
limited  purpose  of  this  provision  is  to 
allow  expenditures  that  would 
otherwise  constitute  supplanting  only  in 
instances  where  the  expenditures  at 
issue  would  be  used  to  increase  the 
amount  of  funds  that  would  otherwise 
be  available  to  pay  the  cost  of  the 
individualized  education  program  or  of 
meeting  the  requirements  of  section  504. 

(i)  Comparability.  Section  113  of  the 
Act  requires  a  State  to  include  in  its 
State  plan  assurances  that  State  and 
local  funds  will  be  used  in  the  schools  of 
each  local  educational  agency  that  are 
receiving  funds  under  the  Act  to  provide 
services  that,  taken  as  a  whole,  are  at 
least  comparable  to  services  being 
provided  in  schools  in  that  agency  that 
are  not  receiving  funds.  Section  403.194 
interprets  sections  113  of  the  Act  as 
requiring  comparability  between 
secondary  schools  or  sites  served  with 
Federal  funds  awarded  under  the  State 
plan  and  secondary  schools  or  sites  that 


are  not  being  served  with  Federal  funds 
awarded  under  the  State  plan. 
Moreover,  §  403.194  provides  three 
examples  of  methods  by  which  a  local 
educational  agency  can  demonstrate  its 
compliance  with  the  comparability 
requirements  and  requires  a  local 
educational  agency  to  develop  written 
procedures  for  complying  with  the 
comparability  requirements.  Section 
403.200  requires  a  State  to  monitor  each 
local  educational  agency's  compliance 
with  the  comparability  requirements 
and,  if  a  local  educational  agency  is 
found  not  to  be  in  compliance,  to 
withhold,  or  require  repayment  of  the 
amount  or  percentage  by  which  the  local 
educational  agency  failed  to  achieve 
comparability.  The  Secretary  is 
particularly  Interested  in  receiving 
comments  on  whether,  in  determining 
comparability — 

(1)  State  and  local  agencies  should 
compare  services  provided  in  vocational 
education  programs  or  services  provided 
in  secondary  schools  or  sites;  and 

(2)  The  examples  of  methods  by  which 
an  LEA  can  demonstrate  its  compliance 
with  comparability  requirements  are 
appropriate  for  measuring  comparability 
under  the  Act. 

(j)  Fiscal  requirements.  Under 
S  403.186,  a  State  may  use  a  necessary 
and  reasonable  amount  of  funds  from  its 
individual  allotments  for  the  special 
programs  under  title  III  of  the  Act.  in 
addition  to  the  funds  reserved  for  State 
administration  under  title  II  of  the  Act, 
to  administer  those  specific  programs 
unless  the  Act  provides  otherwise  with 
respect  to  a  particular  special  program. 
Under  §  403.187,  a  State  also  may  use  a 
necessary  and  reasonable  portion  of  the 
funds  reserved  for  each  basic  or  special 
program  under  the  State  plan  (other  than 
the  Secondary  School  Vocational 
Education  Program  or  the  Postsecondary 
and  Adult  Vocational  Education 
Programs),  in  addition  to  the  funds 
reserved  for  State  administration  under 
title  II  of  the  Act  and  for  State 
leadership,  to  pay  the  costs  of  providing 
technical  assistance  necessary  to 
enhance  the  quality  and  effectiveness  of 
that  specific  program. 

The  Act  is  silent  concerning  an 
eligible  recipient's  use  of  funds  awarded 
under  the  Act  for  local  administrative 
costs,  with  two  exceptions.  Section 
235(c)(4)  of  the  Act  limits  the  use  of 
funds  for  local  administrative  costs  to 
five  percent  under  the  Secondary 
Schools  and  Postsecondary  and  Adult 
Education  Programs,  and  section  333(c) 
of  the  Act  limits  total  expenditures  for 
administrative  costs  of  the  State  board 
and  eligible  partners  under  the  Busincss- 
Labor-Education  Partnership  for 
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Training  Program  to  not  more  than  10 
percent  of  the  State's  allotment  in  the 
first  year  and  five  percent  of  that 
allotment  in  each  subsequent  year. 
Under  §  403.195,  an  eligible  recipient 
may  use  a  necessary  and  reasonable 
amountx)f  funds  from  its  awards  under 
the  basic  programs  and  the  special 
programs,  except  for  the  two  particular 
exceptions  discussed  above,  to 
administer  its  projects. 

The  Secretary  believes  that  the 
"necessary  and  reasonable"  cost 
principle  is  implicit  in  the  statute  and  is 
consistent  with  government-wide  cost 
principles  (see  Office  of  Management 
and  Budget  Circular  No.  A-87 
incorporated  by  reference  in  34  CFR 
80.22(b))  and  well  established 
Departmental  practice  under  the  Carl  D. 
Perkins  Vocational  Education  Act. 
Therefore,  the  Secretary  has  extended 
this  principle  in  the  proposed 
regulations,  where  it  is  not  inconsistent 
with  the  Act,  to  allow  for  necessary  and 
reasonable  administrative  costs  in  new 
programs  authorized  by  the  Act  and  for 
necessary  and  reasonable  costs  of 
technical  assistance.  In  view  of  this,  the 
Secretary  invites  comments  on  the  use 
of  the  "necessary  and  reasonable"  cost 
principle  in  §§  403.186(b)(2).  403.187, 
403.195,  and  406.31. 

(5)  National  Tech-Prep  Education 
Program  (part  405).  The  National  Tech- 
Prep  Education  Program  provides 
financial  assistance  for  projects  that 
develop  and  operate  four-year 
sequences  of  study  designed  to  provide 
a  tech-prep  education  program  leading 
to  a  two-year  associate  degree  or  a  two- 
year  certificate  and  that  provide,  in  a 
systematic  manner,  strong 
comprehensive  links  between  secondary 
schools  and  postsecondary  educational 
institutions.  These  regulations  establish 
eligibility  requirements  (§  405.2). 
selection  criteria  for  evaluating 
applications  (§  405.21).  and  evaluation 
requirements  (§  405.30). 

(6)  State-Administered  Tech-Prep 
Education  Program  (part  406).  When  the 
annual  appropriation  for  tech-prep 
education  exceeds  $50,000,000.  the 
program  becomes  Stafe-administered, 
with  each  Slate  receiving  a  grant  based 
on  a  statutory  formula.  The  State- 
administered  Tech-Prep  Education 
Program  provides  financial  assistance 
for  planning  and  developing — 

(a)  Four-year  programs  designed  to 
provide  a  tech-prep  education  program 
leading  to  a  two-year  associate  degree 
or  certificate;  and 

(b)  In  a  systematic  manner,  strong 
comprehensive  links  between  secondary 
schools  and  postsecondary  educational 
institutions. 


In  order  to  be  eligible  for  an  award 
under  this  program,  a  State  board  of 
vocational  education  must  include 
several  descriptions  in  its  State  plan 
(§  406.10).  The  Secretary  strongly 
encourages  the  State  board  to  submit  to 
the  State  agency  responsible  for 
postsecondary  education  for  review  the 
portions  of  the  State  plan  that  will 
implement  this  program. 

The  Secretary  determines  the  amount 
of  each  State's  allotment  according  to 
the  formula  in  section  101(a)(2)  of  the 
Act  (§  406.20).  These  regulations 
describe  how  a  State  carries  out  its 
grant,  including  the  use  of  funds  for 
State  administration  and  technical 
assistance  (§  406.31).  members  of 
consortia  who  are  eligible  to  apply  to 
the  State  for  an  award  (§  406.30).  the 
requirements  for  local  applications 
(§  406.32).  and  the  reporting 
requirements  (§  406.33). 

(7)  Supplementary  State  Grants 
Program  (part  407).  The  Supplementary 
State  Grants  Program  provides  financial 
assistance  for  program  improvement 
activities,  especially  the  improvement  of 
facilities  and  acquisition  or  leasing  of 
equipment  to  be  used  to  carry  out 
vocational  education  programs  that 
receive  assistance  under  the  Act.  To 
receive  an  award  under  this  program,  a 
State  must  include  in  its  State  plan  the 
information  in  §  407.10.  In  addition, 
thesfe  regulations  describe  allowable 
activities  (§  407.3),  the  formula  for 
distributing  funds  to  State  agencies 

(§  407.20),  and  eligibility  and  application 
requirements  for  local  educational 
agencies  (§§  407.30  and  407.32). 

(8)  Community  Education 
Employment  Centers  Program  (part  408). 
The  Community  Education  Employment 
Centers  Program  provides  financial 
assistance  to  establish  and  evaluate 
model  high  school  community  education 
employment  centers  to  provide  low- 
income  urban  and  rural  youth  with  the 
education,  skills,  support  services,  and 
enrichment  necessary  to  ensure — 

(a)  Graduation  from  secondary  school; 

(b)  Successful  transition  from 
secondary  school  to  a  broad  range  of 
postsecondary  educational  institutions; 
and 

(c)  Employment,  including  military 
service. 

These  regulations  describe  eligible 
applicants  (§  408.2).  requirements 
regarding  support  services,  parental,  and 
community  participation  (§§  408.30 
through  408.32),  and  evaluation 
requirements  (§  408.34). 

(9)  Vocational  Education  Lighthouse 
Schools  Program  (part  409).  The 
Vocational  Education  Lighthouse 
Schools  Program  provides  financial 
assistance  for  the  establishment  and 


operation  of  vocational  education 
lighthouse  schools.  These  regulations 
describe  the  eligible  applicants  (§  409.2), 
allowable  activities  (§  409.3),  criteria  for 
evaluating  applications  (§  409.21),  and 
evaluation  requirements  (§  409.30). 

(10)  Tribally  Controlled 
Postsecondary  Vocational  Institutions 
Program  (part  410).  The  Tribally 
Controlled  Postsecondary  Vocational 
Institutions  Program  provides  grants  for 
the  operation  and  improvement  of 
tribally  controlled  postsecondary 
vocational  institutions  to  ensure 
continued  and  expanded  educational 
opportunities  for  Indian  students,  and  to 
allow  for  the  improvement  and 
expansion  of  the  physical  resources  of 
those  institutions  (S  410.1).  For 
institutional  support  grants,  the 
regulations  describe  eligible  applicants 
(§  410.2),  allowable  activities  (§  410.3), 
and  requirements  regarding  the  content 
of  applications  (5  410.10).  These 
regulations  exclude  tribally  controlled 
community  colleges,  as  defined  in  34 
CFR  400.4.  from  the  definition  of  tribally 
controlled  postsecondary  vocational 
institutions  (§  410.5).  In  addition,  the 
regulations  do  not  implement  the 
provisions  in  section  389(c)  of  the  Act 
which  provides  for  construction  and 
renovation  grants.  The  Secretary  is 
studying  the  desirability  and  need  for 
regulations  to  implement  these 
provisions  and  may  develop  regulations 
for  them  at  a  later  date. 

(11)  Vocational  Education  Research 
Program  (part  411).  The  Vocational 
Education  Research  Program  provides 
financial  assistance  for  applied  research 
projects.  These  regulations  describe 
eligible  activities  (§  411.3).  selection 
criteria  for  evaluating  applications 

(§  411.21).  and  provisions  governing 
unsolicited  applications  (§§  411.23  and 
411.24). 

(12)  National  Network  for  Curriculum 
Coordination  in  Vocational  and 
Technical  Education  (part  412).  The 
National  Network  for  Curriculum 
Coordination  in  Vocational  and 
Technical  Education  is  a  system  of  six 
curriculum  coordination  centers  (CCCs) 
that  disseminate  information  resulting 
from  research  and  development 
activities  carried  out  under  the  Act  in 
order  to  ensure  broad  access  at  the 
State  and  local  levels  to  the  information 
being  disseminated.  These  regulations 
describe  eligibility  requirements 

(§  412.2),  selection  criteria  for  evaluating 
applications  (§  412.21),  and  additional 
activities  to  be  carried  out  by  the  CCCs 
(§  412.30). 

(13)  National  Centers  for  Research  in 
Vocational  Education  (part  413).  Under 
the  authority  for  the  National  Centers 
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for  Research  in  Vocational  Education 
(National  Center  or  Centers)  awards  are 
provided  for  a  National  Center  or 
Centers  to  carry  out  activities  in  the 
areas  of  applied  research  and 
development  and  dissemination  and 
training.  These  regulations  describe 
eligible  applicants  (§  413.2),  the 
procedure  for  the  selection  of  a  Nationa' 
Center  or  Centers  (§  413.20),  and 
selection  criteria  for  evaluating 
applications  (§§  413.21  and  413.22). 

The  Secretary  may  hold  two  separate 
competitions,  with  the  same  closing 
date,  for  the  National  Center  or  Centers 
in  order  to  fund  the  best  proposal  for 
both  applied  research  and  development 
activities  and  dissemination  and 
training  activities  while  giving 
preference  to  a  consolidated  application. 
A  separate  competition  forestalls  the 
possibility  of  funding  a  consolidated 
application  that  only  adequately 
addresses  both  types  of  activities  to  be 
carried  out  by  a  National  Center. 
Moreover,  a  separate  competition  will 
permit  the  Department  to  select  panels 
based  on  particular  expertise  in 
research  and  development  and 
dissemination  and  training. 

The  Secretary  specifically  invites 
ideas  on  how  to  effectively  combine  the 
two  competitions  and  ensure  that  the 
best  applications  are  funded  for  both  the 
apphed  research  and  development 
activities  and  the  dissemination  and 
training  activities. 

(14)  Materials  Development  in 
Telecommunications  Program  (part.  414). 
The  Materials  Development  in 
Telecommunications  Program  provides 
financial  assistance  fo;  the 
development,  production,  and 
distribution  of  instructional 
telecommunications  materials  and 
services  for  use  in  local  vocational  and 
technical  educational  schools  and 
colleges.  These  regulations  describe 
eligible  applicants  (S  414.2),  allowable 
activities  (§  414.3),  program  priorities 

(i  414.20),  end  selection  criteria  for 
evaluating  applications  (S  414.21). 
Federal  funds  are  to  be  used  to  pay  50 
percent  of  the  costs  of  projects 
(§  414.13). 

(15)  Demonstration  Centers  for  the 
Training  of  Dislocated  Workers 
Program  (part  415).  The  Demonstration 
Centers  for  the  Training  of  Dislocated 
Workers  Program  provides  financial 
assistance  for  establishing  one  or  more 
demonstration  centers  for  the  retraining 
of  dislocated  workers.  These  regulations 
describe  eligibility  requirements 

(§  415.2),  selection  criteria  for  evaluating 
applications  (S  415.21),  and  evaluation 
requirements  (§  415.30). 

(16)  Vocational  Education  Training 
and  Study  Grants  Program  (part  416). 


The  National  Vocational  Education 
Training  and  Study  Grants  Program 
provides  grants  to  certain  agencies  and 
institutions  for  vocational  teacher 
education,  graduate  training  in 
vocational  education,  and  vocational 
education  student  internships  (§  416.1). 
These  regulations  establish  eligibility 
requirements  (S  416.2),  and  selection 
criteria  for  evaluating  applications 
(§  416.21). 

(17)  Vocational  Education  Leadership 
Development  Award  Program  (part  417). 
The  Vocational  Education  Leadership 
Development  Award  Program  provides 
fmancial  assistance  to  meet  the  needs  of 
all  States  for  qualified  vocational 
education  leaders  such  as 
administrators,  supervisors,  teacher 
educators,  researchers,  career  guidance 
and  vocational  counseling  personnel, 
vocational  student  organization 
leadership  personnel,  and  teachers  in 
vocational  education  programs.  These 
regulations  describe  how  the  Secretary 
makes  awards  to  institutions  (S§  417.20 
through  417.22),  how  individuals  apply 
for  awards  (§5  417.40  and  417.41).  and 
conditions  to  be  met  by  recipients  of 
leadership  development  awards 
(§§417.50  through  417.55). 

(18)  Vocational  Educator  Training 
Fellowship  Program  (part  418).  Under 
the  Vocational  Educator  Training 
Fellowship  Program  the  Secretary 
provides  fellowships  for  individuals  to 
receive  training  as  vocational  educators 
through  approved  institutions  of  higher 
education.  These  regulations  describe 
who  is  eligible  for  a  fellowship  (§  418.2), 
how  the  Secretary  selects  fellows 

(§§  418.30  through  418.33).  and  the 
conditions  to  be  met  by  fellows  , 
(§§  418.40  through  418.49). 

(19)  Internships  for  Gifted  and 
Talented  Vocational  Education  Students 
Program  (part  419).  The  Internships  for 
Gifted  and  Talented  Vocational 
Education  Students  Program  provides 
internships  to  attract  gifted  and  talented 
vocational  education  students  into 
further  study  and  professional 
development  in  the  field  of  vocational 
education  (§  419.1).  These  regulations 
describe  eligibility  requirements 

(§  419.2)  and  selection  criteria  for 
evaluating  applications  for  internships 
(§  419.22). 

(20)  Business  and  Education 
Standards  Program  (part  421).  The 
Business  and  Education  Standards 
Program  provides  financial  assistance 
for  organizing  and  operating  business- 
education-labor  technical  committees 
that  will  develop  national  standards  for 
competencies  in  industries  and  trades. 
These  regulations  describe  eligible 
applicants  (§  421.2),  allowable  activities 
(§  421.3),  selection  criteria  for  evaluating 


applications  (§  421.21),  and  cost-sharing 
requirements  (§  421.30). 

(21)  Educational  Programs  for  Federal 
Corrections  Institutions  (part  422).  The 
Educational  Programs  for  Federal 
Correctional  Institutions  provides 
financial  assistance  for  the  education 
and  training  of  criminal  offenders  in 
Federal  correctional  institutions.  These 
regulations  establish  eligibility 
requirements  (§  422.2)  and  selection 
criteria  for  evaluating  applications 
(§422.21). 

(22)  Vocational  Education  Dropout 
Prevention  Program  (part  423).  The 
Vocational  Education  Dropout 
Prevention  Program  provides  financial 
assistance  for  projects  to  develop, 
implement,  and  operate  vocational 
education  programs  designed  to  prevent 
students  from  dropping  out  of  school. 
These  regulations  describe  allowable 
activities  (§  423.2)  and  selection  criteria 
for  evaluating  applications  (§  423.21). 

(23)  Model  Centers  of  Regional 
Training  for  Skilled  Trades  Program 
(part  424).  The  Model  Centers  of 
Regional  Training  for  Skilled  Trades 
Program  provides  financial  assistance 
for  regional  model  centers  that  provide 
training  for  skilled  tradesmen  and 
technical  assistance  for  programs  that 
train  skilled  tradesmen  within  a  region 
serving  several  States.  These  regulations 
establish  eligibility  requirements 

(§  424.2),  criteria  for  evaluating 
applications  (§  424.21),  and  evaluation 
requirements  (§  424.30). 

(24)  Demonstration  Projects  for  the 
Integration  of  Vocational  and  Academic 
Learning  Program  (part  425).  The 
Demonstration  Projects  for  the 
Integration  of  Vocational  and  Academic 
Learning  Program  provides  financial 
assistance  to  projects  that  develop, 
implement,  and  operate  programs  using 
different  models  of  curricula  that 
integrate  vocational  and  academic 
learning.  These  regulations  establish 
eligibility  requirements  (§  425.2). 
selection  criteria  for  evaluating 
applications  (§  425.21),  and  evaluation 
requirements  (§  425.30). 

(25)  Cooperative  Demonstration 
Program  (part  426).  The  Cooperative 
Demonstration  Program  provides 
financial  assistance  for  demonstration 
projects,  model  consumer  and 
homemaking  education  projects, 
community-based  organization  projects, 
and  agriculture  action  centers.  These 
regulations  establish  eligibility 
requirements  (§  426.2),  selection  criteria 
for  evaluating  applications  (§§  426.21 
through  426.24),  cost-sharing 
requirements  (§  426.30),  and 
dissemination  and  evaluation 
requirements  (§§  426.31  and  426.32). 
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(26)  Bilingual  Vocational  Training 
Program  (part  427).  The  Bilingual 
Vocational  Training  Program  provides 
financial  assistance  for  bilingual 
vocational  education  and  training  in 
order  to  prepare  limited  English 
proficient  out-of-school  youth  and  adults 
for  jobs  in  recognized  occupations, 
including  new  and  emerging 
occupations.  These  regulations  establish 
requirements  for  eligibility  (§  427.2)  and 
the  content  of  applications  (§  427.10). 
The  regulations  also  establish  selection 
criteria  for  evaluating  applications 

(§  427.21)  and  evaluation  requirements 
(§  427.30). 

(27)  Bilingual  Vocational  Instructor 
Training  Program  (part  428).  The 
Bilingual  Vocational  Instructor  Training 
Program  provides  financial  assistance 
for  preservice  and  inservice  training  for 
personnel  participating  in  or  preparing 
to  participate  in  bilingual  vocational 
education  and  training  programs  for 
limited  English  proficient  out-of-school 
youth  and  adults.  These  regulations 
establish  eligibility  requirements 

(§  428.2),  and  selection  criteria  for 
evaluating  applications  (§  428.21). 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Under  the  State  Vocational  and  Applied 
Technology  Education  Program,  the 
State-Administered  Tech-Prep 
Education  Program,  and  the 
Supplementary  State  Grants  Program. 
grants  are  available  only  to  States,  and 
States  and  State  agencies  are  not 
defined  as  "small  entities"  under  the 
Regulatory  Flexibility  Act.  The  small 
entities  that  would  be  affected  under 
these  regulations  are  small  LEAs,  area 
vocational  schools,  intermediate 
educational  agencies,  postsecondary 
educational  institutions,  State 
correctional  institutions,  and 
community-based  organizations 
receiving  Federal  funds.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  small  entities 
affected  because  they  repeat  statutory 
requirements  and  do  not  impose 
excessive  regulatory  burdens  or  require 
unnecessary  Federal  supervision. 

The  selection  criteria  for  applications 
reviewed  under  the  Secretary's 
discretionary  programs  require  the 


minimum  amount  of  information 
necessary  for  a  fair  appraisal  of  the 
activities  proposed  by  applicants  in 
order  to  ensure  the  funding  of  high 
quality  projects. 

Paperwork  Reduction  Act  of  1980 

Sections  400.9,  400.10,  401.21,  401.23. 

401.31.  402.21,  403.12,  403.13.  403.19. 
403.30.  403.31.  403.32.  403.33.  403.34, 
403.81.  403.100.  403.115,  403.141,  403.184, 
403.190,  403.192.  403.193.  403.201  through 
403.205.  405.10,  405.21,  405.30,  406.10. 

406.32.  406.33,  407.10,  407.32,  408.10. 
408.22,  408.34.  409.21.  409.30,  410.10, 

410.21,  411.21,  412.21,  413.21,  413.22, 

414.22,  415.21,  415.30,  416.21,  416.31. 

417.21,  417.31.  417.41.  418.20,  419.20, 

419.22,  421.21.  422.2,  422.21,  422.30,  423.2, 
423.21,  423.30.  424.21.  424.30.  425.21. 
425.30,  426.2,  426.21  through  426.24, 
426.32,  427.10,  427.21,  427.30,  428.10,  and 
428.21;  and  appendix  D  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections,  including  any  data  collection 
request  based  on  any  reporting 
requirements  in  Appendix  D,  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  review.  (44  U.S.C.  3504(h)). 

State  and  local  governments, 
individuals,  businesses  or  other  for- 
profit,  and  non-profit  institutions  are 
eligible  to  apply  for  grants  under  these 
regulations.  The  Department  needs  and 
uses  this  collection  of  information  to 
make  grants  and  monitor  the  compliance 
of  grantees  with  statutory  and 
regulatory  requirements. 

In  developing  the  selection  criteria  for 
the  vocational  education  discretionary 
programs  the  Secretary  took  into 
consideration  the  particular  nature  of 
each  program.  This  Department 
experience  has  shown  that  in  order  to 
select  quality  vocational  education 
applications  the  technical  review 
criteria  must  be  specific  to  the  particular 
program  under  which  grants  will  be 
made.  Each  individual  criterion  is 
weighted  in  relationship  to  the 
importance  of  that  criterion  for  helping 
to  select  quality  applications  for  a 
specific  discretionary  program.  In 
designing  the  selection  criteria,  the 
Secretary  also  considered  the  major 
differences  between  the  purposes  of 
different  types  of  discretionary 
programs;  such  as,  demonstration 
programs,  education  and  training 
programs,  research  and  development 
programs,  capacity  building  programs, 
and  national  centers. 

Consequently,  the  selection  criteria 
reflect  the  different  purposes  of  the 
various  program  types.  The  rationale  for 
selecting  particular  selection  criteria 


that  are  included  in  the  proposed 
regulations  for  more  than  one 
discretionary  program  are  as  follows; 

(a)  "Program  Factors"  are  used  to 
ensure  that  projects  are  related  to  the 
specific  legislative  purposes  and 
requirements  for  each  program. 

(b)  "Need"  is  used  in  training ' 
programs  and  in  some  of  the  research 
programs  to  determine  the  local.  State, 
regional,  or  national  need  for  a  project 
proposed  by  an  applicant. 

(c)  "Program  Design"  is  used  in 
education  and  training  programs  to 
analyze  the  conceptual  and  technical 
design  of  the  proposed  activities  and 
relates  to  assessing  the  quality  and 
accessibility  of  the  training  to  be 
provided. 

(d)  "Educational  Significance"  is  used 
in  many  of  the  demonstration  programs 
and  programs  that  offer  training  in  order 
to  determine  whether  the  proposed 
activities  are  likely  to  contribute 
significantly  to  the  improvement  of 
education. 

(e)  "Plan  of  Operafion"  is  used  to 
assess  the  quality  of  both  management 
and  implementation  activities  that  an 
applicant  proposes. 

(f)  "Key  Personnel"  is  used  to 
determine  the  quality  and 
appropriateness  of  key  personnel  and 
whether  staff  have  experience  that  will 
aid  in  accomplishing  project  objectives. 
However,  there  are  a  few  programs 
where  determining  the  quality  of  key 
personnel  is  not  a  critical  factor,  for 
instance,  the  Vocational  Educator 
Training  Fellowships  Program  and  the 
Internships  for  Gifted  and  Talented 
Vocational  Education  Students  Program. 

(g)  "Budget  and  Cost-effectiveness"  is 
used  to  determine  how  well  proposed 
costs  relate  to  the  accomplishment  of 
project  activities.  However,  there  are  a 
few  programs  where  determining  the 
budget  and  cost-effectiveness  is  not  a 
critical  factor  because  awards  are  made 
to  individuals  through  fellowships  or 
stipends;  for  example,  the  Vocational 
Educator  Training  Fellowships  Program 
and  the  Internships  for  Gifted  and 
Talented  Vocational  Education  Students 
Program. 

(h)  "Evaluation  Plan"  is  used  to 
ensure  program  and  project 
accountability  in  demonstration 
programs  and  education  and  training 
programs. 

(i)  "Third  Party  Evaluation"  is  used  to 
determine  the  rigor  and  strategy  for 
evaluation  for  certain  programs  ensuring 
project  accountability. 

(j)  "Demonstration  and 
Dissemination"  is  used  to  determine, 
mostly  for  demonstration  and  model 
programs,  the  effectiveness  of  the 
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planned  demonstration  and 
dissemination  activities. 

(k)  "Adequacy  of  Resources"  is  used 
in  research  and  demonstration  programs 
to  determine  if  the  applicant  has 
planned  for  and  requested  enough  funds. 

(1)  "Institutional  Commitment"  is  used 
in  long-term  projects  to  determine  the 
past  and  current  commitment  of  the 
applicant. 

(m)  "Coordination"  is  useful  for 
determining  the  planned  coordination 
activities  with  various  types  of 
organizations  and  entities,  where  the 
Act  calls  for  coordination  activities. 

The  annual  public  reporting  burden 
for  the  collection  of  information  is 
estimated  to  average  1000  hours  per 
response  for  53  respondents  affected  by 
the  State  plan  requirements,  324  hours 
per  response  for  4212  respondents 
affected  by  the  vocational  education  act 
reporting  requirements,  90  hours  per 
response  for  552  respondents  who 
submit  an  application  for  a  discretionary 
program,  28  hours  per  response  for  90 
respondents  that  submit  a  performance 
report  for  a  discretionary  program,  and 
12  hours  per  response  for  57  respondents 
who  submit  abstracts  describing  State- 
administered  vocational  education 
improvement  projects. 

The  annual  reporting  and 
recordkeeping  burden  for  the  collection 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
building,  Washington,  DC  20503; 
Attention:  Daniel  Chenok. 

Redesignation  Table 

In  order  to  accommodate  new 
programs  authorized  by  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  Amendments 
of  1990.  several  part  numbers  in  chapter 
IV  of  title  34  are  proposed  to  be 
redesignated.  The  following  table  lists 
old  and  new  part  numbers  for  all 
programs  in  chapter  IV  of  title  34. 


New 

Old 

34 
CFR 

Title 

34 
CFR 

part 

part 

Nos. 

Nos. 

430 

Vocational  and  Applied  Technology 

400 

E 

ducation— General  Provisions. 

401  

Ir.du 

an  Vocational  Education  Educa- 
jn. 

410 

New 

OW 

34 

34 

CFR 

Title 

CFR 

part 

Nos. 

C 

4C2 

Native  Hawaiian  Vocational  Educa- 
tion Program, 

410 

4C3 

State  Vocational  and  Applied  Tech- 
nology Education  Program. 

401 

4C4 

IBESERVED) 

405 

National  TechPrep  Education  Pro- 
gram. 

NEW 

406 

State-AdmirMsterod  Tech-Prep  Edu- 
cation Program. 

NEW 

407. 

Supplementary  State  Grants  Pro- 
gram. 

NEW 

4C8 

Community  Education  Employment 
Centers  Program. 

NEW 

409 

Vocational    Education    Lighthouse 
Schools  Program. 

NEW 

410 

Tnbally   Controlled   Postsecondary 
Vocational  lnstrtutior»s  Program. 

NEW 

411 

Vocational     Education     Research 
Program. 

416 

4',2 

National    Network    lor   Curriculum 
Coordination  in  Vocational  and 
Technical  Education. 

NEW 

413 

National  Center  or  Centers  tor  Re- 
search m  Vocational  Education. 

417 

414 

Matenais  Development  m  Teteconv 
munications  Program. 

NEW 

415 

Demonstration    Centers    tor    the 
Training  ot  Dislocated  Worsen 
Program. 

411 

416 

Vocational  Education  Training  and 
Study  Grants  Program. 

NEW 

417 

Vocational    Education    Leadership 
Development  Awards  Program. 

NEW 

418 

Vocational  Educator  Training  Fel- 
lowships Program. 

NEW 

419 

Internships  tor  Gitted  and  Talented 
Vocational    Education    Students 
Program. 

NEW 

420 

[RESERVED] 

421 

Business  and  Education  Standards 
Program. 

NEW 

4^2 

Educational  Programs  tor  Federal 
Correctional  Instrtutions. 

NEW 

423 

Vocational  Education  Dropout  Pre- 
vention Program. 

NEW 

424 

Model  Centers  ot  Regional  Training 
tor  Skilled  Trades. 

NEW 

425 

Demonstration  Protects  tor  ttie  Irv 
tegration  of  Vocational  and  Aca- 
demic Learning  Program. 

NEW 

426 

Cooperative    Derryjnstration    Pro- 
grams. 

412 

427...... 

Bilingual  Vocational  Training  Pro- 
gram. 

407 

428 

Bilingual      Vocational      Instructor 
Training  Program. 

408 

429 

Bilingual  Matenals.  Methods,  and 
Techniques  Program. 

409 

445 

Technology  Education  Demor>stra- 
tion  Program. 

445 

430- 

[RESERVED] 

459. 

460 

Adult  Education  Programs— Gener- 
al Provisions. 

425 

461 

Adult  Education  State-administered 
Basic  Grant  Programs. 

426 

432 

State-administered  Workplace  Lit- 
eracy Program. 

433 

463 

State-adminstered  English  Literacy 
Program. 

434 

4S4 

State   Literacy   Resource  Centers 
Program. 

None 

465- 

(RESERVED] 

470. 

471 

National   Adult   Education   Discre- 
tionary Program. 

431 

472 

Natk>nai  Workplace   Literacy  Pro- 
gram. 

432 

r^ew 

34 
CFR 
part 
Not. 


473.... 
474.... 

475... 

476... 

477.... 

478- 
488 
439  .. 

490.... 

491... 

492- 
499 


Title 


Od 
34 
CFR 
part 
Not 


National  Worktorce  Literacy  Strate-     Nof«e 

gies  Program. 
National  Enghsh  Literacy  [}emo(v        435 

stration  Program  tor  Individuals 

of  Limited  English  Profictency. 
Adult  Migrant  Farmworker  and  Im-        436 

migrant  Education  Program. 
National   Adult    Literacy   Volunteer        437 

Training  Program. 
State  Program  Analysis  Assistance        438 

and  Policy  Studies  Program. 
[RESERVED] 

Functional  Literacy  for  Stale  and  i    None 

Local  Pnsoners  Program. 
Life  Skills  tor  State  and  Local  Pns-      Nor^e 

oners  Program 
Adult  Education  for  tfie  Homeless  '      441 

Program. 
[RESERVED) 


_L 


Intergovernmental  Review 

Programs  covered  by  34  CFR  parts 
402,  403,  405.  406,  407,  408,  409,  412,  414, 
415,  417,  421.  422,  423,  424,  425,  426,  427, 
and  428  are  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  The 
objective  of  the  Executive  Order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4050.  330  C  Street  SW..  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 
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Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by,  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

List  of  Subjects 

34  CFR  Part  400 

Administrative  practices  and 
procedure.  Education,  Grant  programs, 
and  Vocational  education. 

34  CFR  Parts  401,  410.  and  425 

Education,  Indian  education. 
Reporting  and  recordkeeping 
requirements,  and  Vocational  education. 

34  CFR  Parts  402.  407.  408.  409.  412.  415. 
and  423 

Education,  Reporting  and 
recordkeeping  requirements,  and 
Vocational  education. 

34  CFR  Parts  403  and  407 

Business  and  industry.  Colleges  and 
universities.  Education.  Education  of 
disadvantaged,  Education  of 
handicapped.  Equal  education 
opportunity.  Manpower  training 
programs.  Minority  groups.  Prisoners, 
Private  schools.  Reporting  and 
recordkeeping  requirements.  Schools, 
Vocational  education,  and  Women. 

34  CFR  Parts  405  and  406 

Business  and  industry.  Colleges  and 
universities.  Education.  Education  of 
disadvantaged.  Education  of 
handicapped.  Labor  unions,  Minority 
groups.  Reporting  and  recordkeeping 
requirements,  and  Vocational  education. 

34  CFR  Parts  411  and  413 

Education.  Education  research. 
Reporting  and  recordkeeping 
requirements,  and  Vocational  education. 

34  CFR  Part  414 

Education.  Reporting  and 
recordkeeping  requirements. 
Telecommunications,  and  Vocational 
education. 

34  CFR  Parts  416.  417.  418.  and  419 

Education,  Reporting  and 
recordkeeping  requirements. 
Scholarships  and  fellowships,  and 
Vocational  education. 

34  CFR  Parts  421  and  426 

Education.  Business  and  industry. 
Labor  unions.  Reporting  and 
Recordkeeping  requirements,  and 
Vocational  education. 


34  CFR  Part  422 

Education,  Prisoners.  Reporting  and 
recordkeeping  requirements,  and 
Vocational  education. 

34  CFR  Part  424 

Education.  Education  of 
disadvantaged.  Education  of 
handicapped.  Minority  groups. 
Reporting  and  recordkeeping 
requirements.  Vocational  education,  and 
Women. 

34  CFR  Parts  427  and  428 

Bilingual  educatioa  Education. 
Reporting  and  recordkeeping 
requirements,  and  Vocational  education. 

(Catalog  of  Federal  Domestic  Asaistance 
ISUimbers:  84.048  (Basic  Grants  to  the  Slates). 
84.049  (ConButner  and  Homemaking 
Education  Program).  84.051  (National 
Vocatioaai  Education  Research  Program  and 
the  National  Ceoter  for  Research  in 
Vocational  Education).  84.0S3  (State  Councils 
for  Vocational  Edacation).  84.077  (Bilingual 
Vocational  Training  Program),  84.099 
(Bilingual  Vocational  Instructor  Training), 
84.101  (Indian  and  Hawaiian  Natives 
Program).  84.174  (State  Assistance  for    ■ 
Vocational  Education  Support  Programs  by 
Community-Based  Organizations),  84.193 
(Demonstration  Centers  for  the  Training  of 
[hslocated  Workers).  84.199  (Cooperative 
Demonstration  Programs).  84.243  (State- 
administered  Tech-Prep  Education  Program). 
84.244  (Business  and  Education  Standards 
Program).  84.245  (Tribally  Controlled 
Postsecoodary  Vocatioaai  Lnstitutioos 
Program),  and  84.248  (Demonstration  Projects 
for  the  integration  of  Vocational  and 
Academic  Learning  Program).  Catalog  of 
Federal  Domestic  Assistance  Numtjers  have 
not  been  assigned  for  the  National  Tech-Prep 
Education  Program.  Supplementary  State 
Grants  Program.  Community  Education 
Employwient  Centers  Program,  Vocational 
Education  Lighthouse  Schools  Program. 
Materials  Development  in 
Telecommunications  Program,  Vocational 
Education  Training  and  Study  Grants 
Program.  Vocational  Education  Leadership 
Development  Awards  Program,  Vocational 
Education  Training  Fellowships  Program. 
Internships  for  Gifted  and  Talented 
Vocational  Education  Students  Program. 
Educational  Programs  for  Federal 
Correctional  Institutions,  Vocational 
Education  Dropout  Prevention  Program,  and 
Model  Centers  of  Regional  Training  for 
Skilled  Trades.) 

Dated:  |uiy  1. 1991. 
Lamar  Alexander, 
Secretary  of  Education. 

Chapter  IV  of  title  34  of  the  Code  of 
Federal  Regulations  is  revised  as 
follows: 

1.  The  following  parts  are 
redesignated  as  follow: 


Od  parts 

r4ew  parts 

409 

425. 

429,..,,. 



... 

429 
460 
461 

4x1 

462 

433 

434 

435....... 





••" 

463 
464 
465 

439 

466 

437 '.. 

467 

438 

441 

--- 



466 
499 

_ 

(Note:  Alt  internal  references  will  be 
amended  in  the  Tuial  rule  according  to  the 
preceding  redesignation  table. 

2.  Part  400  is  revised  to  read  as 
follows: 

PART  400--VOCATIONAL  AND 
APPLIED  TECHNOLOGY  EDUCATION 
PROGRAMS— GENERAL  PROVISIONS 

400.1  What  is  the  purpose  of  the  Vocational 
and  Applied  Technok^  Education 
Programs? 

400.2  What  programs  are  governed  by  these 
regulations? 

400.3  What  other  regulations  apply  to  the 
Vocational  and  Applied  Technology 
Education  Programs? 

400.4  What  deflnitions  apply  to  the 
Vocational  and  Applied  Technology 
Education  Programs? 

400.5  Under  what  conditions  may  funds 
under  the  Act  be  used  for  the  joint 
funding  of  programs? 

400.6  What  are  the  requirements  for 
establishing  a  State  Committee  of 
Practitioners? 

400.7  What  are  the  provisions  governing  the 
issuance  of  State  standards  and 
messures  of  performance  and  State  rules 
or  regulations? 

400.8  What  are  the  provisions  governing 
student  assistance? 

400.9  What  additional  requirements  govern 
the  Vocational  and  Applied  Technology 
Education  Programs? 

400.10  What  are  the  reporting  requirements? 
Authority:  20  U.S.C.  2301  et  seq..  unless 

otherwise  noted. 

§400.1  What  is  the  purpose  Of  the 
Vocational  and  Applied  Technology 
Education  Programs? 

(a)  The  purpose  of  the  Vocational  and 
Applied  Technology  Education 
Programs  is  to  make  the  United  States 
more  competitive  in  the  world  economy 
by  developing  mofe  fully  the  academic 
and  occupational  skills  of  all  segments 
of  the  population. 

(b)  The  purpose  will  be  achieved 
principally  through  concentrating 
resources  on  improving  educational 
programs  leading  to  academic  and 
occupational  skill  competencies  needed 
to  work  in  a  technologically  advanced 
society. 

(Authority:  20  U.S.C.  2301) 
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§  400.2    What  programs  are  governed  by 
these  regulations? 

The  regulations  in  this  part  apply  to 
the  Vocational  and  Applied  Technology 
Education  Programs  as  follows: 

(a)  State-administered  programs.  (1) 
State  Vocational  and  Applied 
Technology  Education  Program  (34  CFR 
part  403). 

(2)  State-administered  Tech-Prep 
Education  Program  (34  CFR  part  406). 

(3)  Supplementary  State  Grants 
Program  (34  CFR  part  407). 

(b)  National  discretionary  programs. 
(1)  Indian  Vocational  Education 
Program  (34  CFR  part  401). 

(2)  Native  Hawaiian  Vocational 
Education  Program  (34  CFR  part  402). 

(3)  National  Tech-Prep  Education 
Program  (34  CFR  part  405). 

(4)  Community  Education  Employment 
Centers  Program  (34  CFR  part  408). 

(5)  Vocational  Education  Lighthouse 
Schools  Program  (34  CFR  part  409). 

(6)  Tribally  Controlled  Postsecondary 
Vocational  Institutions  Program  (34  CFR 
part  410). 

(7)  Vocational  Educatiorv  Research 
Program  (34  CFR  part  411). 

(8)  National  Network  for  Curriculum 
Coordination  in  Vocational  and 
Technical  Education  (34  CFR  part  412). 

(9)  National  Center  or  Centers  for 
Research  in  Vocational  Education  (34 
CFR  part  413). 

(10)  Materials  Development  in 
Telecommunications  Program  (34  CFR 
part  414). 

(11)  Demonstration  Centers  for  the 
Training  of  Dislocated  Workers  Program 
(34  CFR  part  415). 

(12)  Vocational  Education  Training 
and  Study  Grants  Program  (34  CFR  part 
416). 

(13)  Vocational  Education  Leadership 
Development  Awards  Program  (34  CFR 
part  417). 

(14)  Vocational  Educator  Training 
Fellowships  Program  (34.  CFR  part  418). 

(15)  Internships  for  Gifted  and 
Talented  Vocational  Education  Students 
Program  (34  CFR  part  419). 

(16)  Business  and  Education 
Standards  Program  (34  CFR  part  421). 

(17)  Educational  Programs  for  Federal 
Correctional  Institutions  (34  CFR  part 
422). 

(18)  Vocational  Education  Dropout 
Prevention  Program  (34  CFR  part  423). 

(19)  Model  Centers  of  Regional 
Training  for  Skilled  Trades  Program  (34 
CFR  part  424). 

(20)  Demonstration  Projects  for  the 
Integration  of  Vocational  and  Academic 
Learning  Program  (34  CFR  part  425). 

(21)  Cooperative  Demonstration 
Programs  (34  CFR  pari  426). 

(22)  Bilingual  Vocational  Training 
Program  (34  CFR  part  427). 


(23)  Bilingual  Vocational  Instructor 
Training  Program  (34  CP'R  part  428). 

(24)  Bilingual  Materials,  Methods,  and 
Techniques  Program  (34  CFR  part  429). 

(Authority:  20  U.S.C.  2301  et  seq.) 

§  400.3    What  other  regulations  apply  to 
the  Vocational  and  Applied  Technology 
Education  Programs? 

The  following  regulations  apply  to  the 
Vocational  and  Applied  Technology 
Education  Programs: 

(a)  Tlie  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonpro^t 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs)  (applicable  to  parts  401,  402, 
405,  408,  409,  410,  411.  412,  413.  414,  415, 
416,  417,  418,  419,  421,  422,  423,  424,  425, 
426,  427.  428,  and  429  except  that  the 
performance  reporting  requirements  in 
34  CFR  75.720  do  not  apply  to  parts  401, 
402,  405,  408,  409,  412.  413.  415,  416,  417, 
419,  422;  423,  424,  425.  426.  427.  and  428 
and  the  financial  reporting  requirements 
in  34  CFR  75.720  do  not  apply  to  parts 
412  and  413). 

(3)  34  CFR  part  76  (State-Administered 
Programs)  (applicable  to  parts  403,  406, 
and  407). 

(4)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(5)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities)  (not  applicable 
to  parts  401,  410,  411,  413,  418,  and  419). 

(6)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(7)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(8)  34  CFR  part  82  (New  Restrictions 
on  Lobbying)  (not  applicable  to  parts 
401  and  410). 

(9)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)). 

(10)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  Federal  Acquisition 
Regulation  (FAR)  in  48  CFR  chapter  1 
and  the  Education  Department 
Acquisition  Regulation  (EDAR)  in  48 
CFR  chapter  34  (applicable  to  contracts 
under  parts  401,  402,  411,  412,  426,  427. 
428,  and  429). 

(c)  The  regulations  in  this  part  400. 

(d)  The  regulations  in  34  CFR  parts 
401,  402,  403,  405,  406,  407.  408.  409,  410, 
411,  412,  413,  414,  415,  416,  417,  418.  419, 
421,  422,  423.  424.  425.  426.  427.  428.  and 
429. 


(.Xuthority:  20  U.S.C.  2301  et  seq.) 

§  400.4    What  definitions  apply  to  the 
Vocational  and  Applied  Technology 
Education  Programs? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  regulations  for 
the  Vocational  and  Applied  Technology 
Education  Programs  are  defined  in  34 
CFR  77.1: 

Acquisition 

Applicant 

Application 

Award 

Budget 

Contract 

Departmpnt 

EDGAR 

F.lemenlary  school 

Equipment 

Facilities 

Federally  reco(;nized  Indian  tribal 

government 
Fiscal  year 
Grant 
Grantee 
Grant  period 
Nonprofit 
Private 
Project 
Public 
Recipient 
Secondary  school 
Secretary 

Slate  educational  agency 
Subgrant 
Subgranlee 
Supplies 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  the  regulations 
for  Vocational  and  Applied  Technology 
Education  Programs. 

Act  means  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (20  U.S.C.  2301  et  seq..  as 
amended  by  Pub.  L  101-392. 104  Stat. 
753  (1990)),  unless  otherwise  indicated. 

Administration  means  activities  of  a 
State  necessary  for  the  proper  and 
efficient  performance  of  its  duties  under 
the  Act,  including  supervision,  but  not 
including  curriculum  development 
activities,  personnel  development,  or 
research  activities. 

All  aspects  of  an  industry  includes, 
with  respect  to  a  particular  industry  that 
a  student  is  preparing  to  enter,  planning, 
management,  finances,  technical  and 
production  skills,  underlying  principles 
of  technology,  labor  and  community 
issues,  health  and  safety,  and 
environmental  issues  related  to  that 
industry. 

Apprenticeship  training  program 
means  a  program  registered  with  the 
Department  of  Labor  or  the  State 
apprenticeship  agency  in  accordance 
with  the  Act  of  August  16, 1937,  known 
as  the  National  Apprenticeship  Act  (29 
U.S.C.  50),  that  is  conducted  or 
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sponsored  by  an  employer,  a  group  of 
employers,  or  a  joint  apprenticeship 
committee  representing  both  employers 
and  a  union,  and  that  contains  all  terms 
and  conditions  for  the  qualification, 
recruitment,  selection,  employment,  and 
training  of  apprentices. 

Area  vocational  education  school 
means — 

(1)  A  specialized  high  school  used 
exclusively  or  principally  for  the 
provision  of  vocational  education  to 
individuals  who  are  available  for  study 
in  preparation  for  entering  the  labor 
market; 

(2)  The  department  of  a  high  school 
exclusively  or  principally  used  for 
providing  vocational  education  in  not 
less  than  five  different  occupational 
fields  to  individuals  who  are  available 
for  study  in  preparation  for  entering  the 
labor  market: 

(3)  A  technical  institute  or  vocational 
school  used  exclusively  or  principally 
for  the  provision  of  vocational  education 
to  individuals  who  have  completed  or 
left  high  school  and  who  are  available 
for  study  in  preparation  for  entering  the 
labor  market:  or 

(4)  The  department  or  division  of  a 
junior  college,  community  college,  or 
university  that  operates  under  the 
policies  of  the  State  board  and  provides 
vocational  education  in  not  less  than 
five  different  occupational  fields  leading 
to  immediate  employment  but  not 
necessarily  leading  to  a  baccalaureate 
degree,  if.  in  the  case  of  a  school, 
department,  or  division  described  in 
paragraph  (3)  of  this  definition  or  in  this 
paragraph,  it  admits  as  regular  students 
both  individuals  who  have  completed 
high  school  and  individuals  who  have 
left  high  school. 

Career  guidance  and  counseling 
means  programs  that — 

(1)  Pertain  to  the  body  of  subject 
matter  and  related  techniques  and 
methods  organized  for  the  development 
in  individuals  of  career  awareness, 
career  planning,  career  decision-making, 
placement  skills,  and  knowledge  and 
understanding  of  local  State,  and 
national  occupational,  educational,  and 
labor  market  needs,  trends,  and 
opportunities;  and 

(2)  Assist  those  individuals  in  making 
and  implementing  informed  educational 
and  occupational  choices. 

Chapter  1  means  chapter  1  of  title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  (20 
U.S.C.  2701  et  seq,). 

Coherent  sequence  of  courses  means 
a  series  of  courses  in  which  vocational 
and  academic  education  are  integrated, 
and  which  directly  relates  to.  and  leads 
to.  both  academic  and  occupational 
competencies.  The  term  includes 


competency-based  education,  academic 
education,  and  adult  training  or 
retraining  that  meet  these  requirements. 

Community-based  organization 
means  a  private  nonprofit  organization 
of  demonstrated  effectiveness  that  is 
representative  of  communities  or 
significant  segments  of  communities  and 
that  provides  job  training  services  (for 
example.  Opportunities  Industrialization 
Centers,  the  National  Urban  League, 
SER-Jobs  for  Progress,  United  Way  of 
America,  Mainstream,  the  National 
Puerto  Rican  Forum.  National  Council  of 
La  Raza.  70,001.  Jobs  for  Youth, 
organizations  operating  career  intern 
programs,  neighborhood  groups  and 
organizations,  community  action 
agencies,  community  development 
corporations,  vocational  rehabilitation 
organizations,  rehabihtation  facilities 
(as  defined  in  section  7(10)  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
706(10)).  agencies  serving  youth, 
agencies  serving  the  handicapped, 
including  disabled  veterans,  agencies 
serv  ing  displaced  homemakers.  union- 
related  organizations,  and  employer- 
related  nonprofit  organizations),  and  an 
organization  of  demonstrated 
effectiveness  serving  non-reservation 
Indians  (including  the  National  Urban 
Indian  Council),  as  well  as  tribal 
governments  and  Native  Alaskan 
groups. 

(Authority;  20  U-S-C  2471(6):  41  U.S.C. 
1S03(S)) 

Construction  includes  construction  of 
new  buildings  and  acquisition, 
expansion,  remodeling,  and  alteration  of 
existing  buildings,  and  includes  site 
grading  and  improvement  and  architect 
fees. 

Cooperative  education  means  a 
method  of  instruction  of  vocational 
education  for  individuals  who,  through 
written  cooperative  arrangements 
between  the  school  and  employers, 
receive  instruction,  including  required 
academic  courses  and  related 
vocational  instruction  by  alternation  of 
study  in  school  with  a  job  in  any 
occupational  field.  The  two  experiences 
must  be  planned  and  supervised  by  the 
school  and  employers  so  that  each 
contributes  to  the  student's  education 
and  employability.  Work  periods  and 
school  attendance  may  be  on  alternate 
half  days,  full  days,  weeks,  or  other 
periods  of  time  in  fulfilling  the 
cooperative  program. 

Criminal  offender  means  any 
individual  who  is  charged  with,  or 
convicted  of,  any  criminal  o^ense. 
including  a  youth  offender  or  a  juvenile 
offender. 

Correctional  institution  means  any — 

(1)  Prison; 


(2JIail: 

(3)  Reformatory; 

(4)  Work  farm; 

(5)  Detention  center,  or 

(6)  Halfway  house,  community-based 
rehabilitation  center,  or  any  other 
similar  institution  designed  for  the 
confinement  or  rehabilitation  of  criminal 
offenders. 

Curriculum  materials  means 
instructional  and  related  or  supportive 
material,  including  materials  using 
advanced  learning  technology,  in  any 
occupational  field  which  is  designed  to 
strengthen  the  academic  foundation  and 
prepare  individuals  for  employment  at 
the  entry  level  or  to  upgrade 
occupational  competencies  of  those 
previously  or  presently  employed  in  any 
occupational  field,  and  appropriate 
counseling  and  guidance  material. 

Disadvantaged  refers  to  individuals 
(other  than  individuals  with  disabilities) 
who  have  economic  or  academic 
disadvantages  and  who  require  special 
services  and  assistance  in  order  to 
enable  these  individuals  to  succeed  in 
vocational  education  programs.  This 
term  includes  individuals  who  are 
members  of  economically 
disadvantaged  families,  migrants, 
individuals  of  limited  English 
proficiency  and  individuals  who  are 
dropouts  from,  or  who  are  identified  as 
potential  dropouts  from,  secondary 
school.  For  the  purpose  of  this 
definition,  an  individual  who  scores  at 
or  below  the  25th  percentile  on  a 
standardized  achievement  or  aptitude 
test,  whose  secondary  school  grades  are 
below  2.0  on  a  4.0  scale  (on  which  the 
grade  "A"  equals  4.0),  or  who  fails  to 
attain  minimum  academic  competencies 
may  be  considered  "academically 
disadvantaged."  The  definition  does  not 
include  individuals  with  learning 
disabilities. 

Displaced  homemaker  means  an 
individual  who— 

(1)  b  an  adult; 

(2)  Has  worked  as  an  adult  primarily 
without  remuneration  to  care  for  the 
home  and  family,  and  for  that  reason 
has  diminished  marketable  skills;  and 

(3)(i)  Has  been  dependent  on  public 
assistance  or  on  the  income  of  a  relative 
but  is  no  longer  supported  by  that 
income; 

(ii)  Is  a  parent  whose  youngest 
dependent  child  will  become  ineligible 
to  receive  assistance  under  part  A  of 
title  IV  of  the  Social  Security  Act  (42 
U.S.C  801),  Aid  to  Families  with 
Dependent  Children,  within  two  years  of 
the  parent's  application  for  assistance 
under  the  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Education  Act: 
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(iii)  Is  unemployed  or  underemployed 
and  is  experiencing  difficulty  in 
obtaining  any  employment  or  suitable 
employment,  as  appropriate:  or 

(iv)  Is  described  in  paragraphs  (1)  and 
(2)  of  this  defmition  and  is  a  criminal 
offender. 

Economically  disadvantaged  family 
or  individual  means  a  family  or 
individual  that  is — 

(1)  Eligible  for  any  of  the  following: 
(i)  The  program  for  Aid  to  Families 

with  Dependent  Children  under  part  A 
of  title  IV  of  the  Social  Security  Act  (42 
U.S.C.  601). 

(ii)  Benefits  under  the  Food  Stamp  Act 
of  1977  (7  U.S.C.  2011). 

(iii)  To  be  counted  for  purposes  of 
section  1005  of  chapter  1  of  title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  (chapter  1)  (20 
U.S.C.  2701). 

(iv)  The  free  or  reduced-price  meals 
program  under  the  National  School 
Lunch  Act  (42  U.S.C.  1751). 

Note  to  paragraph  (l)(iv):  The  National 
School  Lunch  Act  prohibits  (he  identincation 
of  students  by  name.  However.  Slate  and 
local  projects  may  use  the  total  number  of 
students  participating  in  a  free-  or  reduced- 
priced  meals  program  to  determine  eligibility 
for  projects,  services,  and  activities  under  the 
Vocational  and  Applied  Technology 
Education  Programs. 

(2)  Determined  by  the  Secretary  to  be 
low-income  according  to  the  latest 
available  data  from  the  Department  of 
Commerce. 

(3)  Identified  as  low  income  according 
to  other  indices  of  economic  status, 
including  estimates  of  those  indices,  if  a 
grantee  demonstrates  to  the  satisfaction 
of  the  Secretary  that  those  indices  are 
more  representative  of  the  number  of 
economically  disadvantaged  students 
attending  vocational  education 
programs.  The  Secretary  determines,  on 
a  case-by-case  basis,  whether  other 
indices  of  economic  status  are  more 
representative  of  the  number  of 
economically  disadvantaged  students 
attending  vocational  education 
programs,  taking  into  consideration,  for 
example,  the  statistical  reliability  of  any 
data  submitted  by  a  grantee  as  well  as 
the  general  acceptance  of  the  indices  by 
other  agencies  in  the  State  or  local  area. 

(Authority:  20  U.S.C.  2341(d)(3) 

Eligible  recipient  means,  except  as 
otherwise  provided,  a  local  educational 
agency,  an  area  vocational  education 
school,  an  intermediate  educational 
agency,  a  postsecondary  educational 
institution,  a  State  corrections 
educational  agency,  or  an  eligible 
institution  as  defined  in  34  CFR 
403.117(a). 


General  occupational  skills  means 
strong  experience  in,  and  understanding 
of.  all  aspects  of  an  industry. 

High  technology  means  state-of-the- 
art  computer,  microelectronic,  hydraulic, 
pneumatic,  laser,  nuclear,  chemical, 
telecommunication,  and  other 
technologies  being  used  to  enhance 
productivity  in  manufacturing, 
communication,  transportation, 
agriculture,  mining,  energy,  commercial, 
and  similar  economic  activity,  and  to 
improve  the  provision  of  health  care. 

IDEA  means  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1400  etseq.),  formerly  entitled 
"Education  of  the  Handicapped  Act." 

Individual  with  disabilities  means — 

(1)  Any  individual  who — 
(i)  Has  a  physical  or  mental 

impairment  that  substantially  limits  one 
or  more  of  the  major  life  activities  of 
that  individual: 

(ii)  Has  a  record  of  an  impairment 
described  in  paragraph  (i)  of  this 
definition:  or 

(iii)  Is  regarded  as  having  an 
impairment  described  in  paragraph  (i)  of 
this  definition. 

(2)  Any  individual  who  has  been 
evaluated  under  part  B  of  the  IDEA  and 
determined  to  be  an  individual  with  a 
disability  who  is  in  need  of  special 
education  and  related  services;  or 

(3)  Any  individual  who  is  considered 
disabled  under  section  504  of  the 
Rehabilitation  Act  of  1973. 

(Authority:  42  U.S.C.  12102(2)) 

Individualized  education  program 
means  a  written  statement  for  a 
disabled  individual  developed  in 
accordance  with  sections  612(4)  and 
614(a)(5)  the  IDEA  (20  U.S.C.  1412(4)  and 
1414(a)(5)). 

Institution  of  higher  education  means 
an  educational  institution  in  any  State 
which — 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate: 

(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education: 

(3)  Provides  an  educational  program 
for  which  it  awards  a  bachelor's  degree 
or  provides  not  less  than  a  two-year 
program  which  is  acceptable  for  full 
credit  toward  such  a  degree; 

(4)  Is  a  public  or  other  nonprofit 
institution:  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association,  or  if  not  so  accredited — 

(i)  Is  an  institution  with  respect  to 
which  the  Secretary  has  determined  that 
there  is  satisfactory  assurance. 


considering  the  resources  available  to 
the  institution,  the  period  of  time,  if  any. 
during  which  it  has  operated,  the  effort 
it  is  making  to  meet  accreditation 
standards,  and  the  purpose  for  which 
this  determination  is  being  made,  that 
the  institution  will  meet  the 
accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time;  or 

(ii)  Is  an  institution  whose  credits  are 
accepted,  on  transfer,  by  not  less  than 
three  institutions  which  are  so 
accredited,  for  credit  on  the  same  basis 
as  if  transferred  from  an  institution  so 
accredited. 

This  term  also  includes — 

(A)  Any  school  which  provides  not 
less  than  a  one-year  program  of  training 
to  prepare  students  for  gainful 
employment  in  a  recognized  occupation 
and  that  meets  the  provisions  of 
paragraphs  (1).  (2).  (4).  and  (5)  of  this 
definition;  and 

(B)  A  public  or  nonprofit  private 
educational  institution  in  any  State 
which,  in  lieu  of  the  requirement  in 
paragraph  (1)  of  this  definition,  admits 
as  regular  students  persons  who  are 
beyond  the  age  of  compulsory  school 
attendance  in  the  State  in  which  the 
institution  is  located  and  who  meet  the 
requirements  of  section  484(d)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1091(d)). 

(Authority:  20  U.S.C.  1141(a)) 

Intermediate  educational  agency 
means  a  combination  of  school  districts 
or  counties  (those  divisions  of  a  State 
utilized  by  the  Secretary  of  Commerce  in 
compiling  and  reporting  data  regarding 
counties)  as  are  recognized  in  a  State  as 
an  administrative  agency  for  that  State's 
vocational  or  technical  education 
schools  or  for  vocational  programs 
within  its  public  elementary  or 
secondary  schools.  This  term  includes 
any  other  public  institution  or  agency 
having  administrative  control  and 
direction  over  a  public  elementary  or 
secondary  school. 

(Authority:  20  U.S.C.  2891(5)) 

/TPA  means  the  Job  Training 
Partnership  Act  (29  U.S.C.  1501  et  seq.]. 

Limited  English  proficiency,  if  used 
with  reference  to  individuals,  means 
individuals — 

(l)(i)  Who  were  not  bom  in  the  United 
States  or  whose  native  language  is  a 
language  other  than  English; 

(ii)  Who  come  from  environments 
where  a  language  other  than  English  is 
dominant:  or 

(iii)  Who  are  American  Indian  and 
Alaska  Natives  and  who  come  from 
environments  where  a  language  other 
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than  English  has  had  a  significant 
impact  on  their  level  of  English  language 
proficiency;  and 

(2)  Who  by  reason  thereof,  have 
sufficient  difficulty  speaking,  reading, 
writing,  or  understanding  the  English 
language  to  deny  those  individuals  the 
opportunity  to  learn  successfully  in 
classrooms  where  the  language  of 
instruction  is  English  or  to  participate 
fully  in  our  society. 

(Authority:  20  U.S.C.  3223(a)(1)) 

Local  educational  agency  means  a 
board  of  education  or  other  legally 
constituted  local  school  authority  having 
administrative  control  and  direction  of 
public  elementary  or  secondary  schools 
in  a  "city,  county,  township,  school 
district,  or  political  subdivision  in  a 
State,  or  any  other  public  educational 
instftution  or  agency  having 
administrative  control  and  direction  of  a 
vocational  education  program.  For  the 
purposes  of  sections  114, 115, 116, 117, 
and  240  of  the  Act  (implemented  at  34 
CFR  403.31  (e)  and  (f),  403.32(c)(3), 
403.190,  403.191,  403.192,  403.201,  403.202, 
and  403.204),  this  term  includes  a  State 
corrections  educational  agency. 

Measure  means  a  description  of  an 
outcome. 

(Authority:  House  Report  No.  101--11, 101st 
Cong..  1st  Sess.  p.  13  (1989)) 

Postsecondary  educational  institution 
means  an  institution  legally  authorized 
to  provide  postsecondary  education 
within  a  State,  a  Bureau  of  Indian 
Affairs-controlled  postsecondary 
institution,  or  any  postsecondary 
educational  institution  operated  by,  or 
on  behalf  of,  any  Indian  tribe  that  is 
eligible  to  contract  with  the  Secretary  of 
the  Interior  for  the  administration  of 
programs  under  the  Indian  Self- 
Determinafion  and  Education 
Assistance  Act  (25  U.S.C.  450)  or  under 
the  Act  of  April  16, 1934  (25  U.S.C.  452). 

Preparatory  services  means  services, 
programs,  or  activities  designed  to  assist 
individuals  who  are  not  enrolled  in 
vocational  education  programs  in  the 
selection  of,  or  preparation  for 
participation  in.  an  appropriate 
vocational  education  training  program. 
Preparatory  services  include,  but  are  not 
limited  to — 

(1)  Services,  programs,  or  activities 
related  to  outreach  to,  or  recruitment  of, 
potential  vocational  education  students; 

(2)  Career  counseling  and  personal 
counseling; 

(3)  Vocational  assessment  and  testing; 
and 

(4)  Other  appropriate  services, 
programs,  or  activities. 

Private  vocational  training  institution 
means  a  business  or  trade  school,  or 


technical  institution  or  other  technical  or 
vocational  school,  in  any  State,  that — 

(1)  Admits  as  regular  students  only 
persons  who  have  completed  or  left 
elementary  or  secondary  school  and 
who  have  the  ability  to  benefit  from  the 
training  offered  by  the  institution; 

(2)  Is  legally  authorized  to  provide, 
and  provides  within  that  State,  a 
program  of  postsecondary  vocational  or 
technical  education  designed  to  fit 
individuals  for  useful  employment  in 
recognized  occupations; 

(3)  Has  been  in  existence  for  two 
years  or  has  been  specially  accredited 
by  the  Secretary  as  an  institution 
meeting  the  other  requirements  of  this 
definition;  and 

(4)  Is  accredited — 

(i)  By  a  nationally  recognized 
accrediting  agency  or  association  listed 
by  the  Secretary; 

(ii)  If  the  Secretary  determines  that 
there  is  no  nationally  recognized 
accrediting  agency  or  association 
qualified  to  accredit  schools  of  a 
particular  category,  by  a  State  agency 
listed  by  the  Secretary-;  or 

(iii)  If  the  Secretary  determines  that 
there  is  no  nationally  recognized  or 
State  agency  or  association  qualified  to 
accrt-dit  schools  of  a  particular  category, 
by  an  advisory  committee  appointed  by 
the  Secretary  and  composed  of  persons 
specially  qualified  to  evaluate  training 
provided  by  schools  of  that  category. 
The  committee  shall  prescribe  the 
standards  of  content,  scope,  and  quality 
that  must  be  met  by  those  schools  and 
shall  also  determine  whether  particular 
schools  meet  those  standards. 

Program  effectiveness  panel  means 
the  panel  of  experts  in  the  evaluation  of 
education  programs  and  in  other  areas 
of  education,  at  least  two-thirds  of 
whom  are  not  Federal  employees,  who 
are  appointed  by  the  SecicLiry,  and  who 
review  and  assign  scores  to  programs 
according  to  the  criteria  in  34  CFR  786.12 
or  787.12. 

Program  year  or  academic  year  mean 
the  twelve-month  period  during  which  a 
State  operates  its  vocational  education 
program  (which  is  most  generally  a 
period  beginning  on  July  1  and  ending  on 
the  following  June  30). 

(Authority:  20  U.S.C.  1225(a)) 

Rehabilitation  Act  of  1973  means  the 
Act  in  29  U.S.C.  701  et  seq. 

School  facilities  means  classrooms 
and  related  facilities,  including  initial 
equipment,  and  interests  in  lands  on 
which  the  facilities  are  constructed.  The 
term  does  not  include  any  facility 
intended  primarily  for  events  for  which 
admission  is  to  be  charged  to  the 
general  public. 


Sequential  course  of  study  means  an 
integrated  series  of  courses  that  are 
directly  related  to  the  educational  and 
occupational  skills  preparation  of 
individuals  for  jobs,  or  preparation  for 
postsecondary  education. 

Single  parent  means  an  individual 
who^ 

(1)  Is  unmarried  or  legally  separated 
from  a  spouse;  and 

(2)(i)  Has  a  minor  child  or  children  for 
which  the  parent  has  either  custody  or 
joint  custody;  or 

(ii)  Is  pregnant. 

Small  business  means  a  for-profit 
enterprise  employing  500  or  fewer 
employees. 

Special  populations  refers  to 
individuals  with  disabilities, 
educationally  and  economically 
disadvantaged  individuals  (including 
foster  children),  individuals  of  limited 
English  proficiency,  individuals  who 
participate  in  programs  designed  to 
eliminate  sex  bias,  and  individuals  in 
correctional  institutions. 

Spread  means  the  degree  to  which — 

(1)  Project  activities  and  results  are 
demonstrated  to  others; 

(2)  Technical  assistance  is  provided  to 
others  to  help  them  replicate  project 
activities  and  results; 

(3)  Project  activities  and  results  are 
replicated  at  other  sites;  or 

(4)  Information  and  material  about  or 
resulting  from  the  project  are 
disseminated. 

Specific  job  training  means  training 
and  education  for  skills  required  by  an 
employer  to  provide  the  individual 
student  with  the  ability  to  obtain 
employment  and  to  adapt  to  the 
changing  demands  of  the  workplace. 

Standard  means  the  level  or  rate  of  an 
outcome. 

(Authority:  House  Report  No.  101-41,  lOlsl 
Cong..  Isl  Sess.  p.  13  (1989)) 

State  means  any  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  American 
Samoa,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  Palau  (until  the  Compact  of 
Free  Association  with  Palau  takes  effect 
pursuant  to  section  101(a)  of  Pub.  L.  99- 
658  (48  U.S.C.  1681)). 

State  board  means  a  State  board 
designated  or  created  by  State  law  as 
the  sole  State  agency  responsible  for  the 
administration  of  vocational  education 
or  for  supervision  of  the  administration 
of  vocational  education  in  the  State. 

State  corrections  educational  agency 
means  the  State  agency  or  agencies 
responsible  for  carrying  out  corrections 
education  programs  in  the  State. 
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State  council  means  the  State  council 
on  vocational  education  established  in 
accordance  with  34  CFR  403.17  through 
403.19. 

Supplementary  services  means 
curriculum  modincation,  equipment 
modification,  classroom  modification, 
supportive  personnel,  and  instructional 
aids  and  devices. 

Technology  education  means  an 
applied  discipline  designed  to  promote 
technological  literacy  that  provides 
knowledge  and  understanding  of  the 
impacts  of  technology  including  its 
organizations,  techniques,  tools  and 
skills  to  solve  practical  problems  and 
extend  human  capabilities  in  areas  such 
as  construction,  manufacturing, 
communication,  transportation,  po\yer. 
and  energy. 

Transportability  means  the  ease  by 
which  project  activities  and  results  may 
be  replicated  at  other  sites,  such  as 
through  the  development  and  use  of 
guides  or  manuals  that  provide  step-by- 
step  directions  for  others  to  follow  in 
order  to  initiate  similar  efforts  and 
reproduce  comparable  results. 

Tribally  controlled  community  college 
means  an  institution  that  receives 
assistance  under  the  Tribally  Controlled 
Community  College  Assistance  Act  of 
1978  (25  U.S.C.  1801  et  seq.)  or  the 
Navajo  Community  College  Act  (25 
U.S.a  640a). 

Vocational  education  means 
organized  educational  programs  offering 
a  sequence  of  courses  or  instruction  in  a 
sequence  or  aggregation  of  occupational 
competencies  that  are  directly  related  to 
the  preparation  of  individuals  for  paid 
or  unpaid  employment  in  current  or 
emerging  occupations  requiring  other 
than  a  baccalaureate  or  advanced 
degree.  These  programs  must  include 
competency-based  applied  learning  that 
contributes  to  an  individual's  academic 
knowledge,  higher-order  reasoning,  and 
problem-solving  skills,  work  attitudes, 
general  employability  skills,  and  the 
occupational-specific  skills  necessary 
for  economic  independence  as  a 
productive  and  contributing  member  of 
society.  This  term  also  includes  applied 
technology  education. 

Vocational  student  organizations 
means  those  organizations  for 
individuals  enrolled  in  vocational 
education  programs  that  engage  in 
activities  as  an  integral  part  of  the 
instructional  program.  These 
organizations  may  have  State  and 
national  units  that  aggregate  the  work 
and  purposes  of  instruction  in 
vocational  education  at  the  local  level. 

Wagner-Peyser  Act  means  the  Act  in 
29  U.S.C.  49  et  seq. 
(Authority:  20  U.S.C.  2471) 


§  400.5  Under  wttat  conditions  may  funds 
under  the  Act  be  used  for  ttw  joint  funding 
of  programs? 

(a)  Funds  made  available  under  the 
Act  may  be  used  to  provide  additional 
funds  under  any  of  the  programs  in — 

(1)  Title  II,  section  123  and  title  UI  of 
the  JTPA:  or 

(2)  The  Wagner-Peyser  Act. 

(b)  Funds  used  to  carry  out  paragraph 
(a)  of  this  section  may  be  used  only  if 
the— 

(1)  Program  otherwise  meets  the 
requirements  of  the  Act  and  the 
requirements  of  the  programs  in 
paragraph  (a)  (1)  and  (2)  of  this  section: 

(2]  Program  serves  the  same 
individuals  that  are  served  under  the 
Act: 

(3)  Program  provides  services  in  a 
coordinated  manner  with  services 
provided  under  the  Act;  and 

(4)  Funds  would  be  used  to 
supplement,  and  not  supplant,  funds 
provided  from  non-Federal  sources. 

(c)  Funds  that  meet  the  conditions  in 
paragraphs  (a)  and  (b)  of  this  section 
may  be  used  as  matching  funds. 

(Authority:  20  U.S.C.  2468) 

§  400.6    What  are  the  requirement*  for 
establishing  a  Stat*  Committee  of 
Practitioner*? 

(a)  Consultation.  A  State  shall  appoint 
a  State  Committee  of  Practitioners 
(Committee)  after  consulting  with — 

(1)  Local  school  officials  representing 
eligible  recipients; 

(2)  Representatives  of — 
(i)  Organized  labor, 

(ii)  Business: 

(iii)  Superintendents: 

(iv)  Community-based  organization; 

(v)  Private  industry  councils 
established  under  section  102(a)  of  the 
fTPA  (29  U.S.C.  1512); 

(vi)  State  councils; 

(vii)  Parents; 

(viii)  Special  populations;  and 

(ix)  Correctional  institutions; 

(3)  The  administrator  appointed  under 
34  CFR  403.1 3(a): 

(4)  The  State  administrator  of 
programs  assisted  under  part  B  of  the 
IDEA: 

(5)  The  State  administrator  of 
programs  assisted  under  chapter  1: 

(6)  The  State  administrator  of 
programs  for  students  of  limited  English 
proHciency:  and 

(7)  Guidance  counselors. 

(b)  Committee  selection.  The  Stale 
shall  select  the  Committee  from 
nominees  solicited  from — 

(1)  State  organizations  representing 
school  administrators: 

(2)  Teachers: 

(3)  Parents; 


(4)  Members  of  local  hoards  of 
education;  and 

(5)  Appropriate  representatives  of 
institutions  of  higher  education. 

(c)(1)  Committee  membership.  The 
Committee  must  consist  of — 

(i)  Representatives  of  local 
educational  agencies,  who  must 
constitute  a  majority  of  the  members  of 
the  committee; 

(ii)  School  administrators; 

(iii)  Teachers; 

(iv)  Parents; 

(v)  Members  of  local  boards  of 
education; 

(vi)  Representatives  of  institutions  of 
higher  education;  and 

(vii)  Students. 

(2)  School  administrators,  teachers, 
and  members  of  local  boards  of 
education  may  be  counted  as 
representatives  of  LEAs  for  purposes  of 
paragraph  (c)(l)(i)  of  this  section. 

(Authority:  20  U.S.C.  2325(a)  and  (dKl): 
2468a) 

§  400.7    What  ar*  the  provtsion*  governing 
the  Issuance  of  Stat*  standard*  and 
measures  of  performance  and  Stat*  rule* 
or  regulations? 

(a)(1)  State  standards  and  measures. 
A  State  shall  convene,  on  a  regular 
basis,  the  Committee  established  under 
§  400.6  to  review,  comment  on.  and 
propose  revisions  to  a  draft  proposal 
that  the  State  board  develops  for  a 
statewide  system  of  core  standards  and 
measures  of  performance  for  secondary, 
postsecondary,  and  adult  vocational 
education  programs. 

(2)  The  Committee  shall  make 
recommendations  to  the  State  board 
with  respect  to  modifying  statewide 
standards  and  measures  based  on 
information  provided  by  the  State  under 
34  CFR  403.201(d). 

(b)(1)  State  rules  and  regulations. 
Except  as  provided  in  paragraph  (b)(2) 
of  this  section,  before  a  State  publishes 
any  proposed  or  Hnal  State  rule  or 
regulation  for  programs,  services,  or 
activities  covered  by  the  Act,  the  State 
shall  convene  the  Committee  for  the 
purpose  of  reviewing  the  rule  or 
regulation. 

(2)  In  an  emergency,  in  which  a  rule  or 
regulation  must  be  issued  within  a  very 
limited  time  period  to  assist  eligible 
recipients  with  the  operation  of  a 
projects,  services,  or  activities,  the 
State— 

(i)  May  issue  a  proposed  rule  or 
regulation  without  meeting  the 
requirements  in  paragraph  (b)(1)  of  this 
section:  but 

(ii)  Shall  immediately  convene  the 
Committee  to  review  the  rule  or 
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regulation  before  it  is  issued  in  final 
form. 

Cross-Reference:  See  §  400.8(c). 

(3)  If  a  State  policy  is  binding  on 
eligible  recipients  and  has  the  same 
effect  as  a  formal  rule  or  regulation, 
although  it  is  not  issued  as  one,  that 
policy  is  covered  by  this  section. 

(Authority:  20  U.S.C.  2325(;i);  2468ii) 

§  400.8    What  are  the  provisions  governing 
student  assistance? 

(a)  The  portion  of  any  student 
financial  assistance  received  under  the 
Act  that  is  made  available  for 
attendance  costs  described  in  paragraph 
(b)  of  this  section  may  not  be  considered 
as  income  or  resources  in  determining 
eligibility  for  assistance  under  any  other 
program  funded  in  whole  or  in  part  with 
pL'deral  funds. 

(b)  For  purposes  of  this  section, 
attendance  costs  are — 

|1)  Tuition  and  fees  normally  assessed 
a  student  carrying  the  same  academic 
workload  as  determined  by  the 
institution,  and  including  costs  for  rental 
or  purchases  of  any  equipment, 
materials,  or  supplies  required  of  all 
students  in  the  same  course  of  study; 
and 

(2)  An  allowance  for  books,  supplies, 
t,-ansportation,  dependent  care,  and 
miscellaneous  personal  expenses  for  a 
student  attending  an  institution  on  at 
It^ast  a  half-time  basis,  as  determined  by 
the  institution. 

(Authority:  20  U.S.C.  24C6d) 

§  400.9    What  additional  requirements 
govern  the  Vocational  and  Applied 
Technology  Education  Programs? 

In  addition  to  the  Act,  applicable 
Federal  laws,  and  regulations,  the 
following  requirements  apply  to 
Vocational  and  Applied  Technology 
Education  Programs: 

(a)  A  State  that  receives  funds  under 
the  Act  shall  cooperate  with  the 
Secretary  in  supplying  the  information 
the  Secretary  requires,  in  the  form  the 
Secretary  requires,  and  shall  comply  in 
its  reports  with  the  information  system 
developed  by  the  Secretary  under 
section  421  of  the  Act. 

(b)  Nothing  in  the  Act  is  to  be 
construed  to  be  inconsistent  with 
applicable  Federal  laws  guaranteeing 
civil  rights,  or  is  intended  to,  or  has  the 
effect  of,  limiting  or  diminishing  any 
obligations  imposed  under  the  IDEA  or 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794]. 

(c)  Any  State  rule,  regulation,  or 
policy  imposed  on  the  administration  or 
operation  of  programs  funded  under  the 
Act,  including  any  rule,  regulation,  or 
policy  based  on  a  State's  interpretation 


of  any  Federal  law,  regulation,  or 
guideline,  must  be  identified  as  a  State 
imposed  requirement. 

(d)  Funds  provided  under  the  Act  may 
not  be  used  for  the  purpose  of  directly 
providing  incentives  or  inducements  to 
relocate  a  business  or  enterprise  from 
one  State  to  another  State  if  the 
relocation  would  result  in  a  reduction  in 
the  number  of  jobs  available  in  the  State 
where  the  business  enterprise  is  located 
before  the  incentives  or  inducements  are 
offered. 

(e)  A  State  may  not  take  into 
consideration  payments  under  the  Act  in 
determining  for  any  educational  agency 
or  institution  in  that  State  the  eligibility 
for  State  aid  or  the  amount  of  State  aid 
with  respect  to  public  education  within 
the  State. 

(Authority:  20  U.S.C.  2421,  2424.  2466c,  2468b. 
2468c.  and  2468c(a](2)) 

§  400. 1 0    What  are  the  reporting 
requirements? 

(a)  Recipients  of  grants  and 
cooperative  agreements  shall  report 
information  about  students,  projects, 
evaluations,  dissemination, 
expenditures,  accomplishments,  and  any 
other  information,  as  may  be  required 
by  the  Secretary. 

fb)  Recipients  of  grants  and 
cooperative  agreements  under — 

(1)  Parts  401,  402,  405.  408,  409.  413. 
415,  416.  417.  422.  423,  424.  425,  426,  427. 
and  428  shall  submit  performance 
reports  quarterly; 

(2)  Part  412  shall  submit  monthly 
progress  and  financial  status  reports 
and  an  annual  impact  report; 

(3)  Part  413  shall  submit  monthly 
exception  reports  and  quarterly 
financial  status  reports;  and 

(4)  Part  419  shall  submit  semi-annual 
performance  reports. 

( 'Vuthority;  20  U.S.C.  2301  et  seq.) 

3.  Part  401  is  revised  to  read  as 
fallows: 

PART  401— INDIAN  VOCATIONAL 
EDUCATION  PROGRAM 

Sut>part  A — General 

ScC. 

401.1  What  is  the  Indian  Vocational 
Education  Program? 

401.2  Who  is  eligible  for  an  award? 

401.3  What  activities  may  the  Secretary 
fund? 

401.4  What  regulations  apply? 

401.5  What  defmitions  apply? 

Subpart  8 — How  Does  One  Apply  for  an 
Award? 

401.10    How  are  applications  submitted? 


Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

401.20  How  docs  the  Secretary  evaluate  an 
application? 

401.21  What  selection  criteria  docs  the 
Secretary  use? 

401.22  What  additional  factors  may  the 
Secretary  consider? 

401.23  Is  the  Secretary's  decision  not  to 
mdke  an  award  under  the  Indian 
Vocational  Education  Program  subject  to 
a  hearing? 

Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

401.30  How  does  the  Indian  Self- 
Delermination  Act  and  the  Act  of  April 
16, 1934  affect  awards  under  the  Indian 
Vocational  Education  Program? 

401.31  What  are  the  evaluation 
reejuirements? 

Authority:  20  U.S.C.  2313(b).  unless 
otherwise  noted. 

Subpart  A— General 

§  401.1    What  is  the  Indian  Vocational 
Education  Program? 

The  Indian  Vocational  Education 
Program  provides  financial  assistance  to 
projects  that  provide  vocational 
education  for  the  benefit  of  Indians. 

(Authority:  20  U.S.C.  2313(b]) 

§  40 1 .2    Who  is  eligible  for  an  award? 

(a)  The  following  entities  are  eligible 
for  an  award  under  this  program: 

(1)  A  tribal  organization  of  any  Indian 
tribe  that  is  eligible  to  contract  with  the 
Secretary  of  the  Interior  under  the 
Indian  Self-Determination  and 
Education  Assistance  Act  or  under  the 
Act  of  April  16, 1934. 

(2)  A  Bureau-funded  school  offering  a 
secondary  program. 

(b)  Any  tribal  organization  or  Bureau- 
funded  school  described  in  paragraph 
(a)  of  this  section  may  apply 
individually  or  jointly  as  part  of  a 
consortium  with  one  or  more  eligible 
tribal  organizations  or  schools. 

(c)(1)  A  consortium  shall  enter  into  an 
agreement  signed  by  all  members  of  the 
consortium,  and  designating  one 
member  of  the  consortium  as  the 
applicant  and  grantee. 

(2)  The  agreement  must  detail  the 
activities  each  member  of  the 
consortium  plans  to  perform,  and  must 
bind  each  member  to  every  statement 
and  assurance  made  in  the  application. 

(3)  The  applicant  shall  submit  the 
agreement  with  its  application. 

Cross-Reference:  See  34  CFR  75.127- 
75.129 — Croup  applications. 
(Authority:  20  U.S.C.  2313(b)) 
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§401.3    What  activitiM  may  the  Secretary 
fund? 

(a)  The  Secretary  provides  financial 
assistance  through  grants,  contracts,  or 
cooperative  agreements  to  plan, 
conduct,  and  administer  projects  or 
portions  of  projects  that  are  authorized 
by  and  consistent  with  the  purpose  of 
the  Act.  In  the  case  of  a  grant  to  a 
Bureau-funded  school,  the  Secretary 
provides  a  minimum  grant  of  $35,000. 

(b)  Projects  funded  under  this  program 
are  in  addition  to  other  programs, 
services,  and  activities  made  available 
under  other  provisions  of  the  Act  to — 

(1)  Eligible  Indians  in  need  of 
vocational  education;  and 

(2)  Eligible  Indian  tribes  as 
community-based  organizations  that 
receive  State  vocational  education 
assistance. 

(c)  An  award  under  this  program  may 
be  used  to  provide  a  stipend  to  a  student 
who — 

(1)  Is  enrolled  in  a  vocational 
education  project  funded  under  this 
program;  and 

(2)  Has  an  acute  economic  need  that 
cannot  be  met  through  work-study 
programs. 

(d)  The  amount  of  a  stipend  may  be 
the  greater  of  either  the  minimum  hourly 
wage  prescribed  by  State  or  local  law, 
or  the  minimum  hourly  wage  set  under 
the  Fair  Labor  Standards  Act.  A  stipend 
may  not  be  paid  for  time  a  student  is  not 
in  attendance  in  a  project. 

(Authority:  20  U.S.C.  2313(b)  (1)  and  (3)) 

S  401.4    Wtwrt  regulations  apply? 

The  following  regulations  apply  to  the 
Indian  Vocational  Education  Program: 

(a)  The  regulations  in  34  CFR  part  400 
(except  that  34  CFR  parts  79  and  82  do 
not  apply  to  this  program). 

(b)  The  regulations  in  this  part  401. 

(Authority:  20  U.S.C.  2313(b)) 

$401.5    What  dennitions  apply? 

(a)  The  definitions  in  34  CFR  400.4 
apply  to  this  part. 

(b]  The  following  definitions  also 
apply  to  this  part: 

Act  of  April  16,  1934  means  the 
Federal  law  commonly  known  as  the 
"Johnson-O'Malley  Act"  that  authorizes 
the  Secretary  of  the  Interior  to  make 
contracts  for  the  education  of  Indians 
and  other  purposes  (25  U.S.C.  455-^57). 

Acute  economic  need  means  an 
income  that  is  at  or  below  the  national 
poverty  level  according  to  the  latest 
available  data  from  the  Department  of 
Commerce. 

Bureau  means  the  Bureau  of  Indian 
Affairs,  Department  of  Interior. 

Bureau-funded  school  means — 

(1)  A  Bureau  operated  elementary  or 
secoiidary  day  or  boarding  school  or  a 


Bureau  operated  dormitory  for  students 
attending  a  school  other  than  a  Bureau 
school; 

(2)  An  elementary  or  secondary 
school  or  a  dormitory  that  receives 
financial  assistance  for  its  operation 
under  a  contract  or  agreement  with  the 
Bureau  under  sections  102, 104(1],  or  208 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450f.  450h(l),  and458d):or 

(3)  A  school  for  which  assistance  is 
provided  under  the  Tribally  Controlled 
Schools  Act  of  1988. 

(Authority:  20  U.S.C.  2313(b);  25  U.S.C. 
2019(3),  (4).  and  (5)) 

Indian  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

(Authority:  25  U.S.C.  450b(d)) 

Indian  tribe  means  any  Indian  tribe, 
band,  Nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat.  688)  that  is 
federally  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

(Authority:  25  U.S.C.  450b(e)) 

Stipend  means  a  subsistence 
allowance  for  a  student  that  is 
necessary  for  the  student  to  participate 
in  a  project  funded  under  this  program. 

Tribal  organization  means  the 
recognized  governing  body  of  any  Indian 
tribe  or  any  legally  established 
organization  of  Indians  that  is 
controlled,  sanctioned,  or  chartered  by 
that  governing  body  or  that  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  the  organization  and  that 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities: 
Provided,  that  in  any  case  where  a 
contract  is  let  or  grant  made  to  an 
organization  to  perform  services 
benefiting  more  than  one  Indian  tribe, 
the  approval  of  each  such  Indian  tribe 
shall  be  a  prerequisite  to  the  letting  or 
making  of  such  contract  or  grant.' 

(Authority:  25  U.S.C.  450b(l)) 
(Authority:  20  U.S.C.  2313(a)(1)(A).  (b)| 

Subpart  B— How  Dom  One  Apply  for 
an  Award 

S  401.10    How  are  appUcationa  eubmttted? 

(a)  An  application  from  a  tribal 
organization  must  be  submitted  to  the 
Secretary  by  the  Indian  tribe. 

(b)  An  application  for  a  project  to 
serve  more  than  one  Indian  tribe  must 
be  approved  by  each  tribe  to  be  served. 


(c)  An  application  from  a  Bureau- 
funded  school  may  be  submitted  directly 
to  the  Secretary. 

(Authority;  20  U.S.C  2313(b)(1):  25  U.S.C. 
450b) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

S  401 .20    How  does  tt>e  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
S  401.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  IS 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  401.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  S  401.21. 

(e)  In  addition  to  the  100  points  to  be 
awarded  based  on  the  criteria  in 

S  401.21,  the  Secretary  awards — 

(1)  Up  to  5  points  to  applications  that 
propose  exemplary  approaches  that 
involve,  coordinate  with,  or  encourage 
tribal  economic  development  plans;  and 

(2)  Five  points  to  applications  from 
tribally  controlled  community  colleges 
that— 

(i)  Are  accredited  or  are  candidates 
for  accreditation  by  a  nationally 
recognized  accreditation  organization  as 
an  institution  of  postsecondary 
vocational  education;  or 

(ii)  Operate  vocational  education 
programs  that  are  accredited  or  are 
candidates  for  accreditation  by  a 
nationally  recognized  accreditation 
organization  and  issue  certificates  for 
completion  of  vocational  education 
programs. 

(Authority:  20  U.S.C.  2313(b)) 

S  401.21    What  aelection  cHterIa  does  the 
Secretary  uae? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Program  factors,  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  it — 

(1)  Proposes  measurable  goals  for 
student  enrollment,  completion,  and 
placement  that  are  realistic  in  terms  of 
stated  needs,  resources,  and  job 
opportunities  in  each  occupation  for 
which  training  is  to  be  provided; 

(2)  Proposes  goals  that  take  into 
consideration  any  related  goals  or 
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standards  developed  for  Job 
Opportunities  and  Basic  Skills  (JOBS) 
programs  (42  U.S.C.  681  et  seq.)  and  Job 
Training  Partnership  Act  (JTPA)  (29 
U.S.C.  1501  et  seq.)  training  programs 
operating  in  the  area,  and,  where 
appropriate,  any  goals  set  by  the  State 
board  for  vocational  education  for  the 
occupation  and  geographic  area; 

(3)  Describes,  for  each  occupatiorv  for 
which  training  is  to  be  provided,  how 
successful  program  completion  will  be 
determined  in  terms  of  academic  and 
vocational  competencies  demonstrated 
by  enroUees  prior  to  completion  and  any 
academic  or  work  credentials  acquired 
by  enrollees  upon  completion; 

(4)  Demonstrates  the  active 
commitment  in  the  project's  planning 
and  operation  by  advisory  committees, 
tribal  planning  onices.  the  JOBS 
program  office,  the  JTPA  program 
director,  and  potential  employers  such 
as  tribal  enterprises,  private  enterprises 
(on  or  off  reservation),  and  other 
organizations: 

(5)  Is  targeted  to  individuals  with 
inadequate  skills  to  assist  those 
individuals  in  obtaining  new 
employment;  and 

(6)  Includes  a  thorough  description  of 
the  approach  to  be  used  including  some 
or  all  of  the  following  components: 

(i)  Methods  of  participant  selection. 

(ii)  Assessment  and  feedback  of 
participant  progress. 

(iii)  Coordination  of  vocational 
instruction,  academic  instruction,  and 
support  services  such  as  counseling, 
transportation,  and  child  care. 

(iv)  Curriculum  and,  if  appropriate, 
approaches  for  providing  on-the-job 
training  experience. 

(b)  Need.  (15  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  project 
addresses  specific  needs,  including — 

(1)  The  job  market  and  related  needs 
(such  as  educational  level)  of  the  target 
population; 

(2)  Characteristics  of  that  population, 
including  an  estimate  of  those  to  be 
served  by  the  project; 

(3)  How  the  project  will  meet  the 
needs  of  the  target  population;  and 

(4)  A  description  of  any  ongoing  and 
planned  activities  relative  to  those 
needs,  including,  if  appropriate,  how  the 
State  plan  developed  under  34  CFR 
403.30-403.34  is  designed  to  meet  those 
needs. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  establishment  of  objectives 
that  are  clearly  related  to  project  goals 
and  activities  and  are  measurable  with 


respect  to  anticipated  enrollments, 
completions,  and  placements; 

(2)  A  management  plan  that  describes 
the  chain  of  command,  how  staff  will  be 
managed,  how  coordination  among  staff 
will  be  accomplished,  and  timelines  for 
each  activity;  and 

(3)  The  way  the  applicant  intends  to 
use  its  resources  and  personnel  to 
achieve  each  objective. 

(d)  Key  personnel.  (10  points).  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications  of  the  project 
director 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  on  the 
project; 

(iii)  The  time,  including  justification 
for  the  time  that  each  one  of  the  key 
personnel,  including  the  project  director, 
will  commit  to  the  project;  and 

(iv)  Subject  to  the  Indian  preference 
provisions  of  the  Indian  Self- 
Determination  Act  (25  U.S.C.  450  et  seq.] 
that  apply  to  grants  and  contracts  to 
tribal  organizations,  how  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  will  ensure  that 
its  personnel  are  selected  for 
employment  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
disabhng  condition. 

(2)  To  determine  personnel 
qualifications,  the  Secretary  considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  particularly  related  to  the 
objectives  of  the  project;  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(e)  Budget  and  cost  effectiveness.  (5 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project  activities; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project  and  the 
number  of  participants  to  be  served;  and 

(3)  The  budget  narrative  justifies  the 
expenditures. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which — 

(1)  The  plan  identiHes,  at  a  minimum, 
types  of  data  to  be  collected  and 
reported  with  respect  to  the  academic 
and  vocational  competencies 
demonstrated  by  participants  and  the 
number  and  kind  of  academic  and  work 
credentials  acquired  by  participants 
v.'ho  complete  the  training; 


(2)  The  pidn  identifies,  at  a  minimum, 
types  of  data  to  be  collected  and 
reported  with  respect  to  the 
achievement  of  project  goals  for  the 
enrollment,  completion,  and  placement 
of  participants.  The  data  must  be  broken 
down  by  sex  and  by  occupation  for 
which  the  training  was  provided; 

(3)  The  methods  of  evaluation  are 
appropriate  for  the  project  and,  to  the 
extent  possible,  are  objective  and 
produce  data  that  are  quantifiable;  and 

(4)  The  methods  of  evaluation  provide 
periodic  data  that  can  be  used  by  the 
project  for  ongoing  program 
improvement. 

(g)  Employment  opportunities.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  for  job  placement  of 
participants  who  complete  training 
under  this  program,  including — 

(1)  The  expected  employment 
opportunities  (including  any  military 
specialties)  and  any  additional  training 
opportunities  that  are  related  to  the 
participants'  training; 

(2)  Information  and  documentation 
concerning  potential  employers' 
commitment  to  hire  participants  who 
complete  the  training;  and 

(3)  An  estimate  of  the  percentage  of 
trainees  expected  to  be  employed 
(including  self-employed  individuals)  in 
the  field  for  which  they  were  trained 
following  completion  of  the  training. 

(Authority:  20  U.S.C.  2313(b)) 

§401.22    What  additional  factors  may  the 
Secretary  consider? 

The  Secretary  may  decide  not  to 
award  a  grant  or  cooperative  agreement 
if— 

(a)  The  proposed  project  duplicates  an 
effort  already  being  made;  or 

(b)  Funding  the  project  would  create 
an  inequitable  distribution  of  funds 
under  this  part  among  Indian  tribes. 

(Authority:  20  U.S.C.  2313(b)) 

§  401.23  Is  ttte  Secretary's  decision  not  to 
make  an  award  under  ttie  Indian  Vocational 
Education  Program  sut>ject  to  a  hearing? 

(a)  After  receiving  written  notice  from 
an  authorized  official  of  the  Department 
that  the  Secretary  will  not  award  a  grant 
or  cooperative  agreement  to  an  eligible 
applicant  under  \  401.2(a)(1),  an  Indian 
tribal  organization  has  30  calendar  days 
to  make  a  written  request  to  the 
Secretary  for  a  hearing  to  review  the 
Secretary's  decision. 

(b)  Within  10  business  days  of  the 
Department's  receipt  of  a  hearing 
request,  the  Secretary  designates  a 
Department  employee  who  is  not 
assigned  to  the  Office  of  Vocational  and 
Adult  Education  to  serve  as  a  hearing 


officer.  The  hearing  officer  conducts  a 
hearing  end  issues  a  written  decision 
within  75  calendar  days  of  the 
Department's  receipt  of  the  hearing 
request.  The  hearing  officer  establishes 
rules  for  the  conduct  of  the  hearing.  The 
hearing  officer  conducts  the  hearing 
solely  on  the  basis  of  written 
submissions  unless  the  officer 
determines,  in  accordance  with 
standards  in  34  CFR  81.6(b),  that  oral 
argument  or  testimony  is  necessary. 

(c)  The  Secretary  does  not  make  any 
award  under  this  part  to  an  Indian  tribal 
organization  until  the  hearing  officer 
issues  a  written  decision  on  any  appeal 
brought  under  this  section. 

(Authority:  20  U.S.C.  2313(b):  25  U.S.C.  450f) 

Subpart  D— What  Conditions  Must  b« 
Met  After  an  Award? 

5  401.30    How  dOM  the  Indian  S«lf- 
Determination  Act  and  the  Act  of  AprH  16, 
1934  affect  awards  under  the  Indian 
Vocational  Education  Program? 

(a)  Grants,  cooperative  agreements,  or 
contracts  with  tribal  organizations  are 
subject  to  the  terms  and  conditions  of 
section  102  of  the  Indian  Self- 
Determination  Act  (25  U.S.C.  450f). 
These  awards  must  be  conducted  by  the 
recipient  or  contractor  in  accordance 
with  the  provisions  of  sections  4,  5,  and 

6  of  the  Act  of  April  16, 1934,  that  are 
relevant  to  the  projects  administered 
under  this  part.  Section  4  contains 
requirements  pertaining  to  submission 
of  an  education  plan  by  a  contractor. 
Section  5  pertains  to  participation  of 
parents  of  Indian  children.  Section  6 
pertains  to  reimbursement  for  educating 
non-resident  students. 

(b)  Grants  to  Bureau  funded  schools 
are  not  subject  to  the  requirements  of 
the  Indian  Self-Determination  Act  or  the 
Act  of  April  16. 1934. 

(Authority:  20  U.S.C.  2313(b){l)(A)(ii)  (I)  and 
(ID) 

§  401.31    What  are  the  evaluation 
requirements? 

(a)  Each  grantee  shall  annually 
provide  and  budget  for  either  an  internal 
or  external  evaluation,  or  both,  of  its 
activities. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature. 

(c)  The  annual  evaluation  must 
include— 

(1)  Descriptions  and  analyses  of  the 
accuracy  of  records  and  the  validity  of 
measures  used  by  the  project  to 
establish  and  report  on  the  academic 
and  vocational  competencies 
demonstrated  and  the  academic  and 
work  credentials  acquired; 

(2)  Descriptions  and  analyses  of  the 
accuracy  of  records  and  the  validity  of 


measures  used  by  the  project  to 
establish  and  report  on  participant 
enrollment,  completion,  and  placement 
by  sex  and  socio-economic  status  for 
each  occupation  for  which  training  has 
been  provided; 

(3)  The  grantee's  progress  in  achieving 
the  objectives  in  its  approved 
application,  including  any  approved 
revisions  of  the  application; 

(4)  If  applicable,  actions  taken  by  the 
grantee  to  address  significant  barriers 
impeding  progress;  and 

(5)  The  effectiveness  of  the  project  in 
promoting  key  elements  for 
participants's  job  readiness,  including — 

(i)  Coordination  of  services; 
(ii)  Improved  attendance  rates;  and 
(iii)  Improved  basic  and  vocational 
skills  competencies. 

(Authority:  20  U.S.C.  2313(b)) 

4.  A  new  part  402  is  added  to  read  as 
follows: 

PART  402— NATIVE  HAWAIIAN 
VOCATIONAL  EDUCATION  PROGRAM 

Sut>part  A— General 

Sec. 

402.1  What  is  the  Native  Hawaiian 
Vocational  Education  Program? 

402.2  Who  is  eligible  for  an  award? 

402.3  What  activities  may  the  Secretary 
fund? 

402.4  What  regulations  apply? 

402.5  What  dennitions  apply? 

Subpart  B— (Reserved] 

Sut>part  C— How  does  ttte  Secretary  Malte 
an  Award? 

402.20  How  does  the  Secretary  evaluate  an 
application? 

402.21  What  selection  criteria  does  the 
Secretary  use? 

Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

402.30    What  are  the  evaluation 
requirements? 

Authority:  20  U  S.C.  2313(c).  unless 
otherwise  noted. 

Subpart  A— Grneral 

§402.1    What  Is  the  Nattve  Hawaiian 
Vocational  Education  Program? 

The  Native  Hawaiian  Vocational 
Education  Program  provides  financial 
assistance  to  projects  that  provide 
vocational  training  and  related  activities 
for  the  benefit  of  native  Hawaiians. 

(Authority:  20  U.S.C.  2313(c)) 

$402^    Who  is  eligibie  f  or  an  award? 

Any  organization  that  primarily 
serves  and  represents  native  Hawaiians 
and  that  is  recognized  by  the  Governor 
of  the  State  of  Hawaii  is  eligible  to 
apply  for  an  award  under  this  program. 

(Authority:  20  U.S.C  2313(c)) 


§402.3    What  activities  may  the  Secretary 
fund? 

The  Secretary  provides  assistance 
through  grafts,  contracts,  or  cooperative 
agreements  to  plan,  conduct,  and 
administer  programs,  or  portions  of 
programs,  that  provide  vocational 
training  and  related  activities  for  the 
benefit  of  native  Hawaiians. 

(Authority:  20  U.S.C.  2313(c)) 

§402.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Native  Hawaiian  Vocational  Education 
Program: 

(a)  The  regulations  in  34^CFR  part  400. 

(b)  The  regulations  in  this  part  402. 
(Authority:  20  U.S.C.  2313(c)) 

§402.5    What  definitions  apply? 

The  following  definitions  apply  to  the 
Native  Hawaiian  Vocational  Education 
Program: 

(a)  The  definitions  in  34  CFR  400.4 
apply  to  this  part. 

(b)  The  following  definition  also 
applies  to  this  part: 

Native  Hawaiian  means  any 
individual  who  has  any  ancestors  who 
were  natives,  prior  to  1778,  of  the  area 
that  now  comprises  the  State  of  Hawaii. 

(Authority:  20  U.S.C.  2313(a)(1)(B)) 

Subpart  B— { Reserved  ] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  402.20    How  does  tt>e  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
§402.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  402.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  \  402.21. 

(Authority:  20  U.S.C.  2313(c)) 

§  402.21    What  seiection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate  an 
application: 
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(a)  Program  design.  (35  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which — 

(1)  The  application  presents  a 
complete  program  design,  including 
identifying  the  services  to  be  provided, 
who  will  provide  them,  how  they  will  be 
provided,  and  the  expected  outcomes  for 
each  activity; 

(2)  The  proposed  program  is  designed 
to  meet  the  identified  vocational 
education  needs  of  native  Mawaiians; 

(3)  The  application  proposes  an 
effective  plan  for  coordination  with  the 
office  of  the  Hawaii  State  director  for 
vocational  education;  and 

(4)  If  vocational  training  is  proposed 
within  the  project — 

(i)  Proposes  measurable  goals  for 
student  enrollment,  completion,  and 
placement. 

(ii)  Proposes  goals  that  take  into 
consideration  any  related  standards  and 
measures  developed  for  Job 
Opportunities  and  Basic  Skills  (lODS) 
programs  (42  U.S.C.  681  et  seq.)  and  any 
Job  Training  Partnership  Act  (JTPA)  (29 
U.S.C.  1501  et  seq.)  programs  in  that 
geographic  area; 

(iii)  Proposes  goals  that  take  into 
consideration  any  standards  set  by  the 
State  board  for  vocational  education  for 
the  occupation  and  geographic  area;  and 

(iv)  Describes  how  successful  program 
completion  will  be  determined  for  each 
occupation  for  which  training  is  to  t>e 
provided,  in  terms  of  the  academic  and 
vocational  competencies  demonstrated 
by  enrollees  prior  to  successful 
completion  and  any  academic  or  work 
credentials  acquired  upon  completion. 

(b)  Management  plan.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the 
management  plan  for  the  project. 
including — 

(1)  The  chain  of  command,  how  staff 
will  be  managed,  how  coordination 
among  staff  will  be  accomplished,  and 
timelines  for  each  activity; 

(2)  A  clear  description  of  the 
interrelationship  among  goals, 
objectives,  and  activities; 

(3)  The  way  the  applicant  plans  to  use 
the  resources  and  personnel  from  the 
grant  to  achieve  each  objective;  and 

(4)  How  any  contracts  awarded  by  the 
grantee  will  be  awarded,  monitored,  and 
evaluated. 

(c)  Key  personnel.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications  of  the  project 
director 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  on  the 
project; 


(iii)  The  time,  including  justification 
for  the  time,  that  each  one  of  the  key 
personnel,  including  the  project  director, 
will  commit  to  the  proposed  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  personnel  for 
this  project  are  selected  for  employment 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition. 

(2)  To  determine  personnel 
qualifications,  the  Secretary  considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  particularly  related  to  the 
objectives  of  the  project;  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(d)  Third-party  evaluation.  (10  points) 
(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  project's  plan  for  an  independent 
evaluation  of  the  project,  including  if 
applicable,  the  extent  to  which  the  plan 
includes  activities  during  the  formative 
stages  of  the  project  to  help  guide  and 
improve  the  project,  as  well  as  a  fmal 
evaluation  that  includes  summary  data 
and  recommendations. 

(2)  The  Secretary  reviews  each 
application  to  determine  whether,  for 
any  training  programs  proposed — 

(i)  The  plan  identifies,  at  a  minimum, 
types  of  data  to  be  collected  and 
reported  with  respect  to  the  academic 
and  vocational  competencies 
demonstrated  by  participants  and  the 
number  and  kinds  of  academic  and 
work  credentials  acquired  by 
completers;  and 

(ii)  The  plan  identifies,  at  a  minimum, 
types  of  data  to  be  collected  and 
reported  with  respect  to  enrollment, 
completion,  and  placement  of 
participants  by  sex  and  socio-economic 
status  for  each  occupation  for  which 
training  is  provided. 

(e)  Budget  and  cost-effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  detailed  and  tied  to 
the  proposed  activities; 

(2)  The  budget  narrative  is 
explanatory  and  justifies  expenses; 

(3)  The  budget  is  adequate  to  support 
the  project;  and 

(4)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(Authority:  20  VS.C.  2313(c)] 


Subpart  D— What  Conditions  IMust  Be 
Met  After  an  Award? 

§402.30    What  are  ttw  evaluation 
r«<|uir«ment87 

(a)  Each  grantee  shall  annually 
provide  and  budget  for  an  external 
evaluation  of  its  activities. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature. 

(c)  The  annual  evaluation  must 
include — 

(1)  The  grantee's  progress  in  achieving 
the  objectives  in  its  approved 
application,  including  any  approved 
revisions  of  the  application;  and 

(2)  If  applicable,  actions  taken  by  the 
grantee  to  address  significant  barriers 
impeding  progress  when  training  is 
provided  by  the  project,  including — 

(i)  Descriptions  and  analyses  of  the 
accuracy  of  records  and  the  validity  of 
measures  used  by  the  project  to 
establish  and  report  on  the  academic 
and  vocational  competencies 
demonstrated  and  the  academic  and 
work  credentials  acquired;  and 

(ii)  Descriptions  and  analyses  of  the 
accuracy  of  records  and  the  validity  of 
measures  used  by  the  project  to 
establish  and  report  on  participant 
enrollment,  completion,  and  placement 
by  sex  and  socio-economic  status  for 
each  occupation  for  which  training  has 
been  provided. 

(Authority:  20  U.S.C.  2313(c)) 

5.  A  new  part  403  is  added  to  read  as 
follows: 

PART  403— STATE  VOCATIONAL  AND 
APPLIED  TECHNOLOGY  EDUCATION 
PROGRAIM 

Subpart  A— General 

Sec. 

403.1  What  is  the  State  Vocational  and 
Applied  Technology  Education  Program? 

403.2  Who  is  eligible  for  an  award? 

403.3  What  regulations  apply? 

403.4  What  definitions  apply? 

Subpart  B— What  Are  the  State's 
Organizatfonal  and  Planning 
Responsibilities? 

403.10  What  is  the  Slate  board? 

403.11  What  are  the  principal 
responsibilities  of  the  State  board? 

403.12  What  are  the  additional 
responsibilities  of  the  State  l>oard? 

403.13  What  are  the  personnel  requirein«>nts 
regarding  the  elimination  of  sex 
discrimination  and  sex  stereotyping? 

403.14  Wlial  are  the  personnel  requirements 
regarding  coordination  with  services  for 
individuals  with  disabilities? 

403.15  What  are  the  personnel  requiremenlH 
regarding  coordination  with  services 
under  chapter  1  of  tine  I  of  the 
Elementary  and  Secondary  Education 
Ad? 
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403.16  What  are  the  personnel  requirements 
regarding  coordination  with  programs  for 
individuals  of  limited  English 
proficiency? 

403.17  What  are  the  Stale's  responsibilities 
regarding  a  State  council  on  vocational 
education? 

403.18  What  are  the  membership 
requirements  of  a  State  council  on 
vocabonal  education? 

403.19  What  are  the  responsibilities  of  a 
State  council  on  vocational  education? 

Subpart  C— How  Does  a  Stat*  Apply  for  a 
Grant? 

403.30  What  documents  must  a  State  submit 
to  receive  a  grant? 

403.31  How  is  the  State  plan  developed? 

403.32  What  must  the  State  plan  contain? 

403.33  What  procedures  does  a  State  use  to 
submit  its  State  plan? 

403.34  When  are  amendments  to  the  State 
plan  required? 

Subpart  0 — How  Doe*  ttie  Secretary  Make 
a  Grant  to  a  State? 

403.50  How  does  the  Secretary  make 
allotments? 

403.51  How  does  the  Secretary  make 
reallotments? 

403.52  How  does  the  Secretary  approve 
State  plans  and  amendments? 

Subpart  E— Wltat  Kirtds  of  Activities  Does 
the  Secretary  Assist  Urxler  ttie  Basic 
Programs? 

General 

403.60  What  are  the  basic  programs? 

403.61  What  projects,  services,  and 
activities  are  permissible  under  the  basic 
programs? 

403.62  What  administrative  provisions 
apply? 

403.63  How  does  a  State  carry  out  the  Stale 
Vocational  and  Applied  Technology 
Education  Program? 

Stale  Prognms  and  State  Leadership 
Activities 

403.70  How  must  funds  be  used  under  the 
Stale  Programs  and  Stale  Leadership 
Activities? 

403.71  In  what  additional  ways  may  funds 
be  used  under  the  State  Programs  and 
State  Leadership  Activities? 

Single  Parents,  Displaced  Homemakers.  and 
Single  Pregnant  Womeo  Program 

403.80  Who  is  eligible  for  a  subgrant  or 
contract? 

403.81  How  must  funds  be  used  under  the 
Single  Parents,  Displaced  Homemakers. 
and  Single  Pregnant  Women  Program? 

403.82  In  what  settings  may  the  Single 
Parents.  Displaced  Homemakers,  and 
Single  Pregnant  Women  Program  be 
offered? 

Sex  Equity  Program 

403.90  Who  is  eligible  for  a  subgrant  or 
contract? 

403.91  How  must  funds  be  used  under  the 
Sex  Equity  Program? 

403.92  Under  what  circumstances  may  the 
age  limit  under  the  Sex  Equity  Program 
be  waived? 


Programs  for  Ciiminal  Offenders 

403.100  What  are  the  requirements  for 
designating  a  State  corrections 
educational  agency  to  administer  the 
Programs  for  Criminal  Offenders? 

403.101  How  must  funds  be  used  under  the 
Programs  for  Criminal  Offenders? 

403.102  What  other  requirements  apply  to 
the  Program  for  Criminal  Offenders? 

Secondar)',  Posl8econdar>'.  and  Adult 
Vocational  Education  Programs 

403.110  Who  is  eligible  for  a  subgrant  or 
contract? 

403.111  How  must  funds  be  used  under  the 
Secondary  School  Vocational  Education 
Program  and  the  Poslsecondary  and 
Adult  Vocational  Education  Programs? 

403.112  How  does  a  State  allocate  funds 
under  the  Secondary  School  Vocational 
Education  Program  to  local  educational 
agencies? 

403.113  How  does  a  State  allocate  funds 
under  the  Secondary  School  Vocational 
Education  Program  to  area  vocational 
education  schools  and  intermediate 
educational  agencies? 

403.114  How  does  a  State  determine  the 
number  of  economically  disadvantaged 
students  attending  vocational  education 
programs  under  the  Secondary  School 
Vocational  Education  Program? 

403.115  What  appeal  procedures  must  be 
established  under  the  Secondary  School 
Vocational  Education  Program? 

403.116  How  does  a  State  allocate  funds 
under  the  Poslsecondary  and  Adult 
Vocational  Education  Programs? 

403.117  What  deHnitions  apply  to  the 
Poslsecondary  and  Adult  Vocational 
Education  Programs? 

403.118  Under  what  circumstances  may  the 
Secretary  waive  the  distribution 
requirements  for  the  Poslsecondary  and 
Adult  Vocational  Education  Programs? 

403.119  Under  what  circumstances  may  the 
State  waive  the  distribution  requirements 
for  Secondary  School  Vocational 
Education  Program  or  the  Poslsecondary 
and  Adult  Vocational  Education 
Programs? 

403.120  How  does  a  State  reallocate  funds 
under  the  Secondary  School  Vocational 
Education  Program  and  the 
Poslsecondary  and  Adult  Vocational 
Education  Programs? 

Subpart  F— What  Kinds  of  Activities  Does 
the  Secretary  Assist  Under  the  Special 
Programs? 

General 

403.130  What  are  the  Special  Programs? 

403.131  Who  is  eligible  for  an  award  under 
the  Special  Programs? 

Vocational  Education  Support  Programs  by 
Community-Based  Organizations 

403.140  What  activities  does  the  Secretary 
support  under  the  State  Assistance  for 
Vocational  Education  Support  Programs 
by  Community-Based  Organizations? 

403.141  What  are  the  application 
requirements  for  the  State  Assistance  for 
Vocational  Education  Support  Programs 
by  Community-Based  Organizations? 


Consumer  and  Hootemaking  Education 
Programs 

403.150  What  activities  does  the  Secretary 
support  under  the  Consumer  and 
Homemaking  Education  Programs? 

403.151  How  must  funds  be  used  under  the 
Consumer  and  Homemaking  Education 
Programs? 

Comprehensive  Career  Guidance  and 
Counseling  Programs 

403.160  What  activities  does  the  Secretary 
support  under  the  Comprehensive  Career 
Guidance  and  Counseling  Programs? 

403.161  How  must  funds  be  used  under  the 
Comprehensive  Career  Guidance  and 
Counseling  Programs? 

Busine^s-Labor-Educatioo  Partnership  for 
Training  Program 

403.170  What  activities  does  the  Secretary 
support  under  the  Business-Labor- 
Education  Partnership  for  Training 
Program? 

403.171  Who  is  eligible  to  apply  to  a  Slate 
board  for  an  award? 

403.172  What  special  considerations  must 
the  State  board  give  in  approving 
projects,  services,  and  activities? 

403.173  What  expenses  are  allowable? 

403.174  What  additional  Hscal  requirements 
apply  to  the  Business-Labor-Education 
Partnership  for  Training  Program? 

Subpart  G— What  Financiai  Conditions  Must 
Be  Met  by  a  State? 

403.180  How  must  a  State  reserve  funds  for 
the  basic  programs? 

403.181  What  are  the  cost-sharing 
requirements  applicable  to  the  basic 
programs? 

403.182  What  is  the  maintenance  of  fiscal 
effort  requirement? 

403.183  Under  what  circumstances  may  the 
Secretary  waive  the  maintenance  of 
effort  requirement? 

403.184  How  does  a  Stale  request  a  waiver 
of  the  maintenance  of  effort  requirement? 

403.185  How  does  the  Secretary  compute 
maintenance  of  effort  in  the  event  of  a 
waiver? 

403.186  What  are  the  administrative  cost 
requirements  applicable  to  a  State? 

403.187  How  may  a  Stale  provide  technical 
assistance? 

Subpart  H— What  Conditions  Must  Be  Met 
by  Local  Recipients? 

403.190  What  are  the  requirements  for 
receiving  a  subgrant  or  contract? 

403.191  What  are  the  requirements  for 
program  evaluation? 

403.192  What  are  the  requirements  for 
program  improvement? 

403.193  What  are  the  information 
requirements  regarding  special 
populations? 

403.194  What  are  the  comparability 
requirements? 

403.195  What  are  the  administrative  cost 
requirements  applicable  to  local 
recipients? 

403.196  What  are  the  requirements 
regarding  supplanting? 
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403.197    What  are  the  requirements  for  the 
use  of  equipment? 

Subpart  I— What  Are  ttie  Administrative 
Responsibilities  of  a  State  Under  the  State 
Vocational  and  Applied  Technology 
Education  Program? 

403.200  What  are  the  State's  responsibilities 
for  ensuring  compHance  with  the 
comparability  requirements? 

403.201  What  are  the  State's  responsibilities 
for  developing  and  implementing  a 
statewide  system  of  core  standards  and 
measures  of  performance? 

403.202  What  must  each  State's  system  of 
core  standards  and  measures  of 
performance  include? 

403.203  What  are  the  State's  responsibilities 
for  a  State  assessment? 

403.204  What  are  the  Slate's  responsibilities 
for  program  evaluation  and 
improvement? 

403.205  What  are  the  State's  responsibilities 
for  members  of  special  populations? 

403.206  What  are  the  States's 
responsibilities  regarding  a  State 
occuputional  information  coordinating 
committee? 

403.207  Whdt  are  the  State's  responsibilities 
to  the  National  Center  or  Centers  for 
Research  in  Vocational  Education? 

403.208  What  are  the  requirements 
regarding  supplanting? 

Appendix  A  to  Part  403 — Examples  for  34 
CFR  403.111(a)  and  403.111(c)(3) 

Authority:  20  U.S.C.  2301  et  seq..  as 
amended  by  Pub.  L.  101-392, 104  Stat.  753 
(1990).  unless  otherwise  noted. 

Subpart  A— General 

§403.1    What  Is  the  State  Vocational  and 
Applied  Technology  Education  Program? 

(a)  Under  the  State  Vocational  and 
Applied  Technology  Education  Program, 
the  Secretary  makes  grants  to  States,  to 
assist  them,  local  educational  agencies, 
postsecondary  educational  institutions, 
and  other  agencies  and  institutions  to 
administer  and  conduct  vocational 
education  programs  that  are  authorized 
by  the  Act. 

(b)  The  State  Vocational  and  Applied 
Technology  Education  Program  consists 
of  the  programs  under  the  basic 
programs  for  vocational  education 
authorized  by  title  II  of  the  Act  and 
listed  in  §  403.60,  and  the  special 
programs  authorized  by  title  III  of  the 
Act  that  are  covered  by  the  State  plan 
and  listed  in  §  403.130. 

{Authority:  20  U.S.C.  2301  et  seq] 

§  403^    Who  is  eligible  for  an  award? 

Except  as  otherwise  provided  in 
§  403.131,  a  State  is  eligible  for  an  award 
under  the  State  Vocational  and  Applied 
Technology  Education  Program. 

(Authority:  20  U.S.C.  2311  and  2311a) 


§  403.3    What  regulations  apply? 

The  following  regulations  apply  to  the 
State  Vocational  and  Applied 
Technology  Education  Program: 

(a)  The  regulations  in  34  CFR  part  400. 

(b)  The  regulations  in  this  part  403. 

(Authority:  20  U.S.C.  2301  et  seq.) 

§  403.4    What  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  the  State  Vocational  and  Applied 
Technology  Education  Program. 

(Authority:  20  U.S.C.  2471) 

Subpart  B— V^hat  are  the  State's 
Organizational  and  Planning 
Responsibilities? 

§  403.10    What  is  the  State  board? 

A  State  that  desires  to  participate  in 
the  programs  authorized  by  the  Act 
shall,  consistent  with  State  law, 
designate  or  establish  a  State  board  of 
vocational  education  (State  board).  The 
State  board  must  be  the  sole  State 
agency  responsible  for  the 
administration  or  the  supervision  of  the 
State's  vocational  and  applied 
technology  education  program. 

(Authority:  20  U.S.C.  2321(a)) 

§  403. 1 1    What  are  the  principal 
responsibilities  of  the  State  board? 

The  principal  responsibilities  of  the 
State  board  must  include — 

(a)  The  coordination  of  the 
development,  submission,  and 
implementation  of  the  State  plan; 

(b)  The  evaluation  of  the  programs, 
services,  and  activities  assisted  under 
the  Act,  as  required  by  §§  403.32  (a)(7) 
and  (b)(9)  and  403.201  through  403.204; 

(c)  The  development,  in  consultation 
with  the  State  council  on  vocational 
education,  of  the  State  plan  and  its 
submission  to  the  Secretary,  as  required 
by  §§  403.30  through  403.34: 

(d)  Consultation  with  the  State  council 
on  vocational  education  and  other 
appropriate  agencies,  groups,  and 
individuals,  including  business,  industry, 
and  labor,  involved  in  the  planning, 
administration,  evaluation,  and 
coordination  of  programs  funded  under 
the  Act; 

(e)  Convening  and  meeting  as  a  State 
board,  consistent  with  applicable  State 
law  and  procedure,  when  the  State 
board  determines  it  is  necessary  to  meet 
to  carry  out  its  functions  under  the  Act, 
but  not  less  than  four  times  annually; 
and 

(f)  The  adoption  of  those  procedures 
the  State  board  considers  necessary  to 
implement  State  level  coordination  with 
the  State  job  training  coordinating 
council  in  order  to  encourage 
cooperation  between  programs  under 


the  Act  and  programs  under  the  fob 
Training  Partnership  Act  (JTPA)  (29 
U.S.C.  1501  e^se?.). 

(Authority:  20  U.S.C.  2321(a)) 

§  403. 1 2    What  are  the  additional 
responsibilities  of  ttie  State  board? 

(a)  The  State  board  shall  make 
available  to  each  private  industry 
council  established  within  the  State 
under  section  102  of  the  JTPA  a  current 
listing  of  all  programs  assisted  under  the 
Act. 

(b)(1)  The  State  board,  in  consultation 
with  the  State  council  on  vocational 
education  established  under  §  403.17, 
shall  establish  a  limited  number  of  (but 
at  least  two)  technical  committees  to 
advise  the  State  council  and  the  State 
board  on  the  development  of  model 
curricula  to  address  State  labor  market 
needs.  The  technical  committees  shall 
develop  an  inventory  of  skills  that  may 
be  used  by  the  State  board  to  define 
state-of-the-art  model  curricula.  This 
inventory  must  identify  the  type  and 
level  of  knowledge  and  skills  needed  for 
entry,  retention,  and  advancement  in 
occupational  areas  taught  in  the  State. 

(2)  The  State  board  shall  establish 
procedures  that  are  consistent  with  the 
purposes  of  the  Act  for  membership, 
operation,  and  duration  of  the  technical 
committees.  Their  membership  must  be 
composed  of  representatives  of — 

(i)  Employers  from  any  relevant 
industry  or  occupation  for  which  the 
committee  is  established; 

(ii)  Trade  or  professional 
organizations  representing  any  relevant 
occupations;  and 

(iii)  Organized  labor,  if  appropriate. 

(c)  Except  for  the  functions  described 
in  §  403.11,  the  State  board  may  delegate 
any  of  its  other  administrative, 
operational,  or  supervisory 
responsibilities,  in  whole  or  in  part,  to 
one  or  more  appropriate  State  agencies. 

(d)  The  State  board  shall  carry  out  the 
responsibilities  described  in  §§  403.13 
through  403.18  and  403.200  through 
403.208. 

(Authority:  20  U.S.C.  2321  (a)(1),  (f),  (gj) 

§  403.13    What  are  the  personnel 
requirements  regarding  the  elimination  of 
sex  discrimination  and  sex  stereotyping? 

(a)  A  State  that  desires  to  participate 
in  the  State  Vocational  and  Applied 
Technology  Education  Program  shall 
assign  one  individual,  within  the 
appropriate  agency  established  or 
designated  by  the  State  board  under 
§  403.12(c).  to  administer  vocational 
education  programs  within  the  State,  to 
work  full-time  to  assist  the  State  board 
to  fulfill  the  purposes  of  the  Act  by — 
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(1)  Administering  the  program  of 
vocational  education  for  single  parents, 
displaced  homemaken.  and  single 
pregnant  women  described  in  S  403.61. 
and  the  sex  equity  program  described  in 
§  403.91: 

(2)  Gathering,  analyzing,  and 
disseminating  data  on  the — 

(i)  Adequacy  and  effectiveness  of 
vocational  education  programs  in  the 
State  in  meeting  the  education  and 
employment  needs  of  women,  including 
the  preparation  of  women  for 
employment  in  technical  occupations, 
new  and  emerging  occupational  fields, 
and  occupations  regarded  as 
nontraditional  for  women;  and 

(ii)  Status  of  men  and  women  students 
and  employees  in  the  programs 
described  in  paragraph  (a)(2)(i)  of  this 
section: 

(3)  Reviewing  and  commenting  upon, 
and  making  recommendations 
concerning,  the  plans  of  local 
educational  agencies,  area  vocational 
education  schools,  intermediate 
educational  agencies,  and 
postsecondary  educational  institutions 
to  ensure  that  the  needs  of  women  and 
men  for  training  in  nontraditional  jobs 
are  met; 

(4)  (i)  Reviewing  vocational 
educational  programs,  including  career 
guidance  and  counseling,  for  sex 
stereotyping  and  sex  bias,  with 
particular  attention  to  practices  that 
tend  to  inhibit  the  entry  of  women  in 
high  technology  occupations:  and 

(ii)  Submitting  reconunendations.  to 
the  State  board  for  inclusion  in  the  State 
plan,  for  programs  and  policies  to 
overcome  sex  bias  and  sex  stereotyping 
in  the  programs  described  in  paragraph 
(a)(4)(i)  of  this  section: 

(5)  Submitting  to  the  State  board  an 
assessment  of  the  Slate's  progress  in 
meeting  the  purposes  of  the  Act  with 
regard  to  overcoming  sex  discrimination 
and  sex  stereotyping: 

(6)  Reviewing  proposed  actions  on 
grants,  contracts,  and  the  policies  of  the 
State  board  to  ensure  that  the  needs  of 
women  are  addressed  in  the 
administration  of  the  Act: 

(7)  Developing  recommendations  for 
programs  of  information  and  outreach  to 
women  concerning  vocational  education 
and  employment  opportunities  for 
women,  including  opportunities  for 
careers  as  technicians  and  skilled 
workers  in  technical  fields  and  new  and 
emerging  occupational  fields: 

(B)  Providing  technical  assistance  and 
advice  to  local  educational  agencies, 
postsecondary  institudons,  and  other 
interested  parties  in  the  State  on 
expanding  vocational  opportunities  for 
women: 


(9)  Assisting  administrators, 
instructors,  and  counselors  in 
implementing  programs  and  activities  to 
increase  acceM  for  women,  including 
displaced  homemakers  and  single  heads 
of  households,  to  vocational  education 
and  to  increase  male  and  female 
students'  enrollment  in  nontraditional 
programs; 

(10)  Developing  an  annual  plan  for  the 
use  of  all  funds  available  for  programs 
described  in  5§  403.81  and  403.91; 

(11)  Managing  the  distribution  of 
funds  pursuant  to  9§  403.81  and  403.91; 

(12)  Monitoring  the  use  of  funds 
distributed  to  recipients  under  {§  403.81 
and  403.91: 

(13)  Evaluating  the  effectiveness  of 
programs  and  activities  supported  by 
funds  under  §§  403.81  and  403.91; 

(14)  On  a  competitive  basis,  allocating 
and  distributing  to  eligible  recipients  or 
community-based  organizations 
subgrants  or  contracts  to  carry  out  the 
Programs  for  Single  Parents,  Displaced 
Homemakers,  and  Single  Pregnant 
Women  and  the  Sex  Equity  Program; 

(15)  Ensuring  that  each  subgrant  or 
contract  awarded  under  the  Programs 
for  Single  Parents,  Displaced 
Homemakers.  and  Single  Pregnant 
Women  and  the  Sex  Equity  Program  is 
of  sufficient  size,  scope,  and  quality  to 
be  effective; 

(16)  Developing  procedures  for  the 
collection  from  eligible  recipients  or 
community-based  oi^anizations  that 
receive  funds  under  JS  403.81  and  403.91 
of  data  appropriate  to  the  individuals 
served  in  programs  under  §§  403.81  and 
403.91  in  order  to  permit  an  evaluation 
of  effectiveness  of  those  programs  as 
required  by  paragraph  (a)(13)  of  this 
section;  and 

(17)  Cooperating  in  the  elimination  of 
sex  bias  and  sex  stereotyping  in 
Consumer  and  Homemaking  Education 
Programs. 

(b)  A  State  shall,  in  accordance  with 

§  403.180(b)(4)(i),  reserve  at  least  $60,000 
to  carry  out  the  provisions  of  paragraph 
(a)  of  this  section,  including  the 
provision  of  necessary  and  reasonable 
staff  support. 

(c)  For  the  purposes  of  this  section. 
the  term  "State"  includes  only  the  fifty 
States  and  the  District  of  Columbia. 

(Authority:  20  U.S.C.  2312(a)(4)(A).  2321(b). 
2335b.  2362(a)(3)) 

§403.14    Whatar*ttwp«fMnne< 
requirMtents  reoarding  coordination  witli 
services  for  individuats  with  disabilities? 
(a)  A  State  desiring  to  participate  in 
the  State  Vocational  and  Applied 
Technology  Education  Program  shall 
designate  or  assign  the  head  of  the  State 
office  responsible  for  administering  part 
B  of  the  Individuals  with  DisabiUties 


Education  Act  (IDEA)  (20  U.S.C.  1400  et 
seq.)  to  review  the  implementation  of 
the  provisions  of  the  Act  as  they  relate 
to  students  with  disabilities  by 
reviewing  all  or  a  representative  sample 
of  plans  of  eligible  recipients  to  ensure 
that— 

(1)  Individuals  with  disabilities  are 
receiving  vocational  educational 
services: 

(2)  Plans  of  the  eligible  recipients 
provide  assurances  of  compUance  with 
the  requirements  of  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
794)  and  the  IDEA  and  regulations 
implementing  those  statutes,  regarding 
equal  access  to  programs;  and 

(3)  Eligible  recipients  have — 

(i)  Identified  the  number  of  students 
with  disabilities  enrolled  in  the  eligible 
recipients'  vocational  programs: 

(ii)  Assessed  the  vocational  needs  of 
those  students:  and 

(iii)  Developed  an  adequate  plan  to 
proiride  supplementary  services 
sufficient  to  meet  the  needs  of  those 
students. 

(b)  For  the  purposes  of  this  section, 
the  term  "State "  includes  only  the  fifty 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 
(Authority:  20  US.C.  2321(c)) 

§403.15    What  ara  the  personnal 
requirements  ragardins  coordinatlofl  wittt 
services  under  chapter  1  of  titte  1  of  the 
Elementary  and  Secondary  Education  Act? 

(a)  A  State  desiring  to  participate  in 
programs  authorized  by  the  Act  shall 
designate  or  assign  the  head  of  the  State 
office  or  other  appropriate  individual 
responsible  for  coordinating  services 
under  chapter  1  of  tide  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965.  as  amended  (Chapter  1)  (20 
U.S.C.  2701  e/  seq.)  to  review  all  or  a 
representative  sample  of  applications 
from  eligible  recipients  to  ensure  that — 

(1)  The  number  of  economically 
disadvantaged  students  has  been 
identified;  and 

(2)  The  needs  of  economically 
disadvantaged  students  are  being  met  as 
outlined  in  the  applications  of  eligible 
recipients. 

(b)  For  the  purposes  of  this  section, 
the  term  State  includes  only  the  fifty 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(Authority:  20  U.S.C.  2321(c)  and  (dj) 

§403.16    Wtiat  are  ttw  peraonnal 

requiremenU  regarding  coordination  with 
programs  tor  individuate  of  limited  Engliah 
proficiancy? 

(a)  A  State  desiring  to  participate  in 
programs  authorized  by  the  Act  shall 
designate  or  assign  the  head  of  the  State 
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office  or  other  appropriate  individual 
responsible  for  administering  programs 
for  students  of  limited  English 
proficiency  to  review  all  or  a 
representative  sample  of  applications 
from  eligible  recipients  to  ensure  thai — 

(1)  The  number  of  students  of  limited 
English  proficiency  has  been  identified; 
and 

(2)  The  needs  of  students  of  limited 
English  proficiency  for  participation  in 
vocational  education  programs  are  being 
met  as  outlined  in  the  applications  of 
eligible  recipients. 

(b)  For  the  purposes  of  this  section, 
the  term  "State"  includes  only  the  fifty 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(.\uthority;  20  U.S.C.  2321  (c)  and  |e)) 

§  403. 1 7    What  are  the  State's 
responsibUities  regarding  a  State  council 
on  vocational  education? 

(a)  A  State  desiring  to  participate  in 
the  State  Vocational  and  Applied 
Technology  Education  Program  shall 
establish  a  State  council  on  vocational 
education.  The  State  council  must  be 
appointed — 

(1)  By  the  Governor  or 

(2)  By  the  State  board  of  education,  in 
a  State  in  which  the  members  of  State 
board  of  education  are  elected, 
including  election  by  the  State 
legislature. 

(b)  Each  State  shall  certify  to  the 
Secretary  the  establishment  and 
membership  of  the  State  council  by  June 
1  prior  to  the  beginning  of  each  State 
plan  period  described  in  §  403.30. 

(c)  Each  State  shall  recertify  to  the 
Secretary  any  new  member  of  the  State 
council  not  more  than  60  days  after  a 
position  on  the  State  council  is  vacated. 

(Authority:  20  U.S.C.  2322  (a),  (b)) 

§403.18    Whatarettie  membership 
requirements  of  a  State  council  on 
vocational  education? 

(a)  Each  State  council  must  be 
composed  of  13  individuals,  and  must  be 
broadly  representative  of  citizens  and 
groups  within  the  State  having  an 
interest  in  vocational  education. 

(b)  Each  State  council  must  consist 
of— 

(1)  Seven  individuals  who  are 
r<!presentative  of  the  private  sector  in 
the  State  and  who  must  constitute  a 
majority  of  the  membership — 

(i)  Five  of  whom  must  be 
representatives  of  business,  industry, 
trade  organizations,  and  agriculture 
including — 

(A)  One  member  who  is 
representative  of  small  business 
concerns;  and 

(B)  One  member  who  is  a  private 
sector  member  of  the  State  job  training 


coordinating  council  established 
pursuant  to  section  122  of  the  JTPA;  and 

(ii)  Two  of  whom  must  be 
representatives  of  labor  organizations; 
and 

(2)  Six  individuals,  one  of  whom  must 
be  representative  of  special  education, 
who  are  representative  of — 

(i)  Secondary  and  postsecondary 
vocational  institutions  (equitably 
distributed  among  those  institutions); 

(ii)  Career  guidance  and  counseling 
organizations  within  the  State;  and 

(iii)  Individuals  who  have  special 
knowledge  and  qualifications  with 
respect  to  the  special  educational  and 
career  development  needs  of  special 
populations,  including  women, 
disadvantaged  individuals,  disabled 
individuals,  individuals  with  limited 
English  proficiency,  and  minorities. 

(c)  The  State  council  may  include 
members  of  vocational  student 
organizations  and  school  boards  but 
may  not  include  employees  of  the  State 
board  of  vocational  education. 

(d)  In  selecting  individuals  to  serve  on 
the  State  council  on  vocational 
education,  the  State  shall  give  due 
consideration  to  the  appointment  of 
individuals  who  serve  on  a  private 
industry  council  under  the  JTPA,  or  on 
State  councils  established  under  other 
related  Federal  programs. 

(Authority:  20  U.S.C.  2322(a)) 

§  403. 1 9    What  are  the  responsibilities  of  a 
State  council  on  vocational  education? 

(a)(1)  The  State  council  on  vocational 
education  shall  meet  as  soon  as 
practical  after  the  Secretary  accepts  its 
certification  and  shall  select  from  among 
its  membership  a  chairperson  who  must 
be  a  representative  of  the  private  sector. 

(2)  The  State  council  on  vocational 
education  shall  adopt  rules  that  govern 
the  time,  place,  and  manner  of  meeting, 
as  well  as  council  operating  procedures 
and  staffing.  The  rules  must  provide  for 
at  least  one  public  meeting  each  year  at 
which  the  public  is  given  an  opportunity 
to  express  views  concerning  the 
vocational  education  program  of  the 
State. 

(b)  Each  State  council  on  vocational 
education,  during  each  State  plan  period 
described  in  §  403.30  unless  otherwise 
indicated  in  the  regulations  in  this 
section,  shall — 

(1)  Meet  with  the  State  board  or  its 
representatives  to  advise  on  the 
development  of  the  subsequent  State 
plan,  or  any  amendments  to  the  current 
State  plan,  while  the  State  plan  or 
amendment  is  being  developed; 

(2)  Make  recommendations  to  the 
State  board  and  make  reports  to  the 
Governor,  the  business  community,  and 
general  public  of  the  State,  concerning — 


(i)  The  State  plan; 

(ii)  Policies  the  Stale  should  pursue  to 
strengthen  vocational  education,  with 
particular  attention  to  programs  for  the 
disabled;  and 

(iii)  Initiatives  and  methods  the 
private  sector  could  undertake  to  assist 
in  the  modernization  of  vocational 
education  programs; 

(3)  Analyze  and  report  on  the 
distribution  of  all  vocational  education 
funds  in  the  State  and  on  the  availability 
of  vocational  education  activities  and 
services  within  the  State; 

(4)  Consult  with  the  Slate  board  on 
the  establishment  of  evaluation  criteria 
for  vocational  education  programs 
within  the  Stale; 

(5)  Submit  recommendations  to  the 
Slate  board  on  the  conduct  of  vocational 
education  programs  conducted  in  the 
Slate  that  emphasize  the  use  of  business 
concerns  and  labor  organizations: 

(6)  Assess  and  report  on  the 
distribution  of  financial  assistance 
under  the  Act.  particularly  the 
distribution  of  financial  assistance 
between  secondary  vocational 
education  programs  and  postsecondary 
vocational  education  programs; 

(7)  Recommend  procedures  to  the 
State  board  to  ensure  and  enhance  the 
participation  of  the  public  in  the 
provision  of  vocational  education  at  the 
local  level  within  the  Slate,  particularly 
the  participation  of  local  employers  and 
local  labor  organizations; 

■     (8)  Report  to  the  State  board  on  the 
extent  to  which  individuals  who  are 
members  of  special  populations  are 
provided  with  equal  access  to  quality 
vocational  education  programs; 

(9)  Analyze  and  review  corrections 
education  programs;  and 

(10)(i)  At  least  once  every  two  years — 

(A)  Evaluate  the  extent  to  which 
vocational  education,  employment,  and 
training  programs  in  the  State  represent 
a  consistent,  integrated,  and 
coordinated  approach  to  meeting  the 
economic  needs  of  the  State; 

(B)  Evaluate  the  vocational  education 
program  delivery  system  assisted  under 
the  Act.  and  the  job  training  program 
delivery  system  assisted  under  the 
JTPA.  in  terms  of  the  delivery  systems' 
adequacy  and  effectiveness  in  achieving 
the  purposes  of  both  Acts;  and 

(C)  Make  recommendations  to  the 
State  board  on  the  adequacy  and 
effectiveness  of  the  coordination  that 
takes  place  between  vocational 
education  and  the  JTPA; 

(ii)  Comment  on  the  adequacy  or 
inadequacy  of  State  action  in 
implementing  the  State  plan; 

(iii)  Make  recommendations  to  the 
State  board  on  ways  to  create  greater 
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incentives  for  joint  planning  and 
collaboration  between  the  vocational 
education  system  and  the  job  training 
system  at  the  State  and  local  levels;  and 

(iv)  Advise,  in  writing,  the  Governor, 
the  State  board,  the  State  job  training 
coordinating  council,  the  Secretary,  and 
the  Secretary  of  Labor  of  these  findings 
and  recommendations. 

(c)(1)  Each  State  council  on  vocational 
education  may — 

(i)  Obtain  the  services  of  the 
professional,  technical,  and  clerical 
personnel  necessary  to  enalble  it  to  carry 
out  its  functions  under  the  Act; 

(ii)  Contract  for  the  services  necessary 
to  enable  it  to  carry  out  its  evaluation 
functions,  independent  of  programmatic 
and  administrative  control  by  other 
State  boards,  agencies,  and  individuals; 
and 

(iii)  Submit  a  statement  to  the 
Secretary  reviewing  and  commenting 
upon  the  State  plan. 

(2)(i)  The  expenditure  of  funds 
awarded  to  a  State  council  on 
vocational  education  by  the  Secretary 
must  be  solely  determined  by  that  State 
council  and  may  not  be  diverted  or 
reprogrammed  for  any  other  purpose  by 
any  State  board,  agency,  or  individual. 

(ii)  Each  State  council  on  vocational 
education  shall  designate  an  appropriate 
State  agency,  or  other  public  agency, 
eligible  to  receive  funds  under  the  Act, 
to  act  as  its  fiscal  agent  for  purposes  of 
disbursement,  accounting,  and  auditing. 

(Authority:  20  U.S.C.  2322(c)-(e)  and  (0(2); 
2323(c)) 

Subpart  C— How  Does  A  State  Apply 
for  a  Grant? 

§  403.30    What  documents  must  a  Stat* 
sut>mit  to  receive  a  grant? 

(a)  A  State  that  desires  to  participate 
in  the  State  Vocational  and  Applied 
Technology  Education  Program  shall 
submit  to  the  Secretary  a  State  plan  for 
a  three-year  period,  in  the  case  of  the 
initial  plan,  and  a  two-year  period 
thereafter,  together  with  annual 
revisions  the  State  board  determines  to 
be  necessary. 

(b)  Each  State  shall  carry  out  its 
programs  under  the  State  Vocational 
and  Applied  Technology  Education 
Program  on  the  basis  of  program  years 
that  coincide  with  program  years  under 
section  104(a)  of  the  JTPA. 

(c)  The  provisions  of  34  CFR  76.103  do 
not  apply  to  the  State  Vocational  and 
Applied  Technology  Education  Program. 

(Authority:  20  U.S.C.  2323) 

§  403.^1    How  is  the  State  plan  developed? 

(a)  In  formulating  the  State  plan,  and 
any  amendments  to  the  State  plan,  the 
State  board  shall  meet  with,  and  utilize. 


the  State  council  on  vocational 
education  established  under  §  403.17. 

(b)  After  providing  appropriate  and 
sufficient  notice  to  the  public,  the  State 
board  shall  conduct  at  least  two  public 
hearings  in  the  State  for  the  purpose  of 
affording  all  segments  of  the  public  and 
interested  organizations  and  groups  an 
opportunity  to  present  their  views  and 
make  recommendations  regarding  the 
State  plan. 

(c)  A  State  shall  provide  public  notice 
of  a  hearing  on  the  State  plan  at  least  30 
days  prior  to  the  hearing. 

(d)  In  developing  a  State  plan,  the 
State  shall  conduct  an  assessment 
according  to  §  403.203. 

(e)  The  State  board  shall  develop  the 
portion  of  each  State  plan  relating  to  the 
amount  and  uses  of  any  funds  proposed 
to  be  reserved  for  adult  education, 
postsecondary  education,  tech-prep 
education,  and  secondary  education 
after  consultation  with  the  State  agency 
responsible  for  supervision  of 
community  colleges,  technical  institutes, 
or  other  two-year  postsecondary 
institutions  primarily  engaged  in 
providing  postsecondary  vocational 
education  and  the  State  agency 
responsible  for  secondary  education.  If  a 
State  agency  finds  that  a  portion  of  the 
fmal  State  plan  is  objectionable,  that 
agency  shall  file  its  objections  with  the 
State  board. 

(f)  The  State  board  shall,  in 
developing  the  State  plan,  take  into 
consideration  the  relative  training  and 
retraining  needs  of  secondary,  adult, 
and  postsecondary  students. 

(Authority:  20  U.S.C.  2323(a)(2)  and  2324(a)) 

§  403.32    What  must  the  State  plan 
contain? 

(a)  Assurances.  To  participate  in  the 
programs  authorized  under  the  State 
Vocational  and  Applied  Technology 
Program,  the  State  shall,  in  its  State 
plan,  provide  assurances  that — 

(1)  The  State  board  will  comply  with 
the  applicable  requirements  of  titles  1. 11. 
Ill,  and  V  of  the  Act  and  regulations 
implementing  those  requirements 
(including  the  maintenance  of  fiscal 
effort  requirement  in  §  403.182); 

(2)  Eligible  recipients  will  comply  with 
the  requirements  of  titles  I,  II,  III,  and  V 
of  the  Act  and  the  regulations 
implementing  those  requirements: 

(3)  The  State  board  will  develop 
measurable  goals  and  accountability 
measures  for  its  entire  vocational 
education  program  for  meeting  the 
needs  of  individuals  who  are  members 
of  special  populations; 

(4)  The  State  board  will  conduct 
adequate  monitoring  of  programs 
conducted  by  eligible  recipients  to 
ensure  that  the  projects,  services,  and 


activities  conducted  with  assistance 
under  the  Act  are  meeting  the  goals 
described  in  paragraph  (a)(3)  of  this 
section; 

(5)  To  the  extent  consistent  with  the 
number  and  location  of  individuals  who 
are  members  of  special  populations 
enrolled  in  private  secondary  schools 
the  State  will  provide  for  the 
participation  of  those  individuals  in  the 
vocational  education  programs  assisted 
under  S§  403.112  and  403.113; 

(6)  The  State  will  comply  with  the 
provisions  of  S  403.180,  and  will 
distribute  all  of  the  funds  reserved  for 
the  Secondary  School  Vocational 
Education  Program  and  the 
Postsecondary  and  Adult  Vocational 
Education  Programs  to  eligible 
recipients  pursuant  SS  403.112,  403.113, 
and  403.116: 

(7)  The  State  will  develop  and 
implement  a  system  of  standards  for 
performance  and  measures  of 
performance  for  vocational  education 
programs  at  the  State  level  that  meets 
the  requirements  of  {$  403.201  and 
403.202: 

(6)  In  the  use  of  funds  available  for 
programs  for  single  parents,  displaced 
homemakers.  or  single  pregnant  women 
under  S  403.81,  the  State  will— 

(i)  Emphasize  assisting  individuals 
with  the  greatest  fmancial  need;  and 

(ii)  Give  special  consideration  to 
displaced  homemakers  who.  because  of 
divorce,  separation,  or  the  death  or 
disability  of  a  spouse,  must  prepare  for 
paid  employment; 

(9)  The  State  will  furnish  relevant 
training  and  vocational  education 
activities  to  men  and  women  who  desire 
to  enter  occupations  that  are  not 
traditionally  associated  with  their  sex; 

(10)  The  State  will  fund  programs  of 
personnel  development  and  curriculum 
development  to  further  the  goals 
identified  in  the  State  plan: 

(11)  The  State  has  thoroughly 
assessed  the  vocational  education  needs 
of  identifiable  segments  of  the 
population  in  the  State  that  have  the 
highest  rates  of  unemployment,  and  that 
those  needs  are  reflected  in  and 
addressed  by  the  State  plan; 

(12)  The  State  board  will  cooperate 
with  the  State  council  in  carrying  out  the 
Board's  duties  under  the  State  plan: 

(13)  None  of  the  funds  expended 
under  the  Act  will  be  used  to  acquire 
equipment  (including  computer 
software)  in  any  instance  in  which  that 
acquisition  results  in  a  direct  fmancial 
benefit  to  any  organization  representing 
the  interests  of  the  purchasing  entity  or 
its  employees  or  any  affiliate  of  such  an 
organization: 
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(14)  State  and  local  funds  will  be  used 
in  the  schools  of  each  local  educational 
agency  that  are  receiving  funds  under 
the  Act  to  provide  services  that,  taken 
as  a  whole,  are  at  least  comparable  to 
services  being  provided  in  schools  in 
those  agencies  that  are  not  receiving 
funds  under  the  Act; 

Cross-Refereoce:  See  §S  403.194  and 
403.200. 

(15)  (i)  The  State  board  will  provide 
leadership  (qualified  by  experience  and 
knowledge  in  guidance  and  counseling), 
supervision,  and  resources  for 
comprehensive  career  guidance,  and 
vocational  counseling,  and  placement 
programs;  and 

(ii)  As  a  component  of  the  assurances 
described  in  paragraph  (a)(15)(i)  of  this 
section,  the  State  board  will  annually 
assess  and  include  in  the  State  plan  a 
report  on  the  degree  to  which 
expenditures  aggregated  within  the 
State  for  career  guidance  and  vocational 
counseling  from  allotments  under  title  II 
of  the  Act  are  not  less  than  expenditures 
for  guidance  and  counseling  within  the 
State  under  the  Carl  D.  Perkins 
Vocational  Education  Act  in  Fiscal  or 
Program  Year  1988; 

(Authority:  House  Report  No.  101-660, 101  s( 
Cong.,  1st  Sess.  p.  Ill  (1990)) 

(16)  The  State  will  provide  for  such 
fiscal  control  and  fund  accounting 
procedures  as  may  be  necessary  to 
ensure  the  proper  disbursement  of,  and 
accounting  for.  Federal  funds  paid  to  the 
State,  including  such  funds  paid  by  the 
State  to  eligible  recipients  under  the 
Act: 

(17)  Funds  made  available  under  title 
II  of  the  Act  will  be  used  to  supplement, 
and  to  the  extent  practicable  increase 
the  amount  of  State  and  local  funds  that 
would  in  the  absence  of  those  Federal 
funds  be  made  available  for  the  uses 
specified  in  the  State  plan  and  the  local 
application,  and  in  no  case  supplant 
those  State  or  local  funds; 

Cross-Reference:  See  S  S  403.196  and 
403.208. 

(18)  Individuals  who  are  members  of 
special  populations  will  be  provided 
with  equal  access  to  recruitment, 
enrollment,  and  placement  activities; 

(19)  Individuals  who  are  members  of 
special  populations  will  be  provided 
with  equal  access  to  the  full  range  of 
vocational  education  programs 
available  to  individuals  who  are  not 
members  of  special  populations, 
including  occupationally  specific 
courses  of  study,  cooperative  education, 
apprenticeship  programs,  and.  to  the 
extent  practicable,  comprehensive 
career  guidance  and  counseling  services, 
and  will  not  be  discriminated  against  on 


the  basis  of  their  status  as  members  of 
special  populations; 

(20)  Vocational  education  programs 
and  activities  for  individuals  with 
disabilities  will  be  provided  in  the  least 
restrictive  environment  in  accordance 
with  section  612(5)(B)  of  the  IDEA  and 
will,  if  appropriate,  be  included  as  a 
component  of  the  individualized 
education  program  developed  under 
section  614(a)(5)  of  that  Act; 

(21)  Students  with  disabilities  who 
have  individualized  education  programs 
developed  under  section  614(a)(5)  of  the 
IDEA,  with  respect  to  vocational 
education  programs,  will  be  afforded  the 
rights  and  protections  guaranteed  those 
students  under  sections  612,  614,  and  615 
of  that  Act; 

(22)  Students  with  disabilities  who  do 
not  have  individualized  education 
programs  developed  under  section 
614(a)(5)  of  the  IDEA  or  who  are  not 
eligible  to  have  such  a  program,  with 
respect  to  vocational  education 
programs,  will  be  afforded  the  rights  and 
protections  guaranteed  those  students 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and,  for  the 
purpose  of  the  State  Vocational  and 
Applied  Technology  Education 
Programs,  those  rights  and  protection 
will  include  making  vocational 
education  programs  readily  accessible 
to  eligible  individuals  with  disabilities 
through  the  provision  of  services 
described  §  403.190(b)(3): 

(23)  Vocational  education  planning  for 
individuals  with  disabilities  will  be 
coordinated  among  appropriate 
representatives  of  vocational  education, 
special  education,  and  State  vocational 
rehabilitation  agencies; 

(24)  The  provision  of  vocational 
education  to  each  student  with 
disabilities  will  be  monitored  to 
determine  if  that  education  is  consistent 
with  the  individualized  education 
program  developed  for  the  student  under 
section  614(a)(5)  of  the  IDEA,  in  any 
case  in  which  an  individualized 
education  program  exists; 

(25)  The  provision  of  vocational 
education  will  be  monitored  to  ensure 
that  disadvantaged  students  and 
students  of  limited  English  proficiency 
have  access  to  that  education  in  the 
most  integrated  setting  possible; 

(26)  (i)  The  requirements  of  the  Act 
relating  to  individuals  who  are  members 
of  special  populations — 

(A)  Will  be  carried  out  under  the 
general  supervision  of  individuals  in  the 
appropriate  State  educational  agency  or 
State  board  who  are  responsible  for 
students  who  are  members  of  special 
populations;  and 


(B)  Will  meet  education  standards  of 
the  State  educational  agency  or  State 
board; 

(ii)  With  respect  to  students  with 
disabilities,  the  supervision  carried  out 
under  paragraph  (a)(26)(i)  of  this  section 
will  be  carried  out  consistent  with,  and 
in  conjunction  with,  supervision  by  the 
State  educational  agency  or  State  board 
carried  out  under  section  612(6)  of  the 
IDEA; 

(27)  Funds  received  under  the 
Business-Labor-Education  Partnership 
for  Training  Program  will  be  awarded  on 
a  competitive  basis  solely  for  vocational 
education  programs,  including  programs 
that— 

(i)  Provide  apprenticeships  and 
internships  in  industry; 

(ii)  Provide  new  equipment; 

(iii)  Provide  teacher  internships  or 
teacher  training; 

(iv)  Bring  representatives  of  business 
and  organized  labor  into  the  classroom; 

(v)  Increase  the  access  to,  and  quality 
of,  programs  for  individuals  who  are 
members  of  special  populations; 

(vi)  Strengthen  coordination  between 
vocational  education  programs  and  the 
labor  and  skill  needs  of  business  and 
industry; 

(vii)  Address  the  economic 
development  needs  of  the  area  served 
by  the  partnership; 

(viii)  Provide  training  and  career 
counseling  that  will  enable  workers  to 
retain  their  jobs; 

(ix)  Provide  training  and  career 
counseling  that  will  enable  workers  to 
upgrade  their  jobs;  and 

(x)  Address  the  needs  of  new  and 
emerging  industries,  particularly 
industries  in  high-technology  fields; 

(28)  In  administering  the  Business- 
Labor-Education  Partnership  for 
Training  Program,  the  State  board  will — 

(i)  Give  preference  to  partnerships 
that  coordinate  with  local  chambers  of 
commerce  (or  the  equivalent),  local 
labor  organizations,  or  local  economic 
development  plans; 

(ii)  Give  priority  to  programs  offered 
by  partnerships  that  provide  job  training 
in  areas  or  skills  where  there  are 
significant  labor  shortages;  and 

(iii)  Ensure  an  equitable  distribution 
of  assistance  under  this  part  between 
urban  and  rural  areas; 

(29)  Except  as  provided  in  paragraph 
(a)(30)  of  this  section,  not  less  than  50 
percent  of  the  aggregate  cost  of 
programs  and  projects  assisted  under 
the  Business-Labor-Education 
Partnership  for  Training  Program  will  be 
provided  from  non-Federal  sources,  and 
not  less  than  50  percent  of  the  non- 
Federal  share  will  be  provided  by 
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businesses  or  labor  organizations 
participating  in  the  partnerships;  and 

(30)  In  the  event  that  a  partnership 
includes  a  small  business  or  labor 
organization,  40  percent  of  the  aggregate 
cost  of  the  programs  and  projects 
assisted  under  the  Business-Labor- 
Education  Partnership  for  Training 
Program  will  be  provided  from  non- 
Federal  sources  and  not  less  than  50 
percent  of  the  non-Federal  share  will  be 
provided  by  participating  business  or 
labor  organizations. 

(b)  Descriptions.  To  participate  in 
programs  authorized  under  the  State 
Vocational  and  Applied  Technology 
Education  Program,  the  State  must 
include  the  following  descriptions  in  the 
State  plan: 

(1)  The  procedures  and  criteria  for, 
and  the  results  of.  each  of  the 
assessments  required  by  §  403.203. 
including  the  needs  identified  by  the 
assessments. 

(2)  The  plans  for  the  use  of  the  funds 
and  how  those  planned  uses  reflect  the 
needs  described  in  paragraph  (b)(1)  of 
this  section. 

(3)  The  manner  in  which  the  State  will 
comply  with  the  requirements  in  the  Act 
regarding  access  and  services  for 
individuals  who  are  members  of  special 
populations  and  a  description  of  the 
responsiveness  of  programs  to  the 
special  needs  of  those  students. 

(4)  The  estimated  distribution,  for 
each  institutional  level,  of  funds  to 
corrections  educational  agencies  as 
prescribed  by  S  403.100,  of  funds  to  local 
educational  agencies,  area  vocational 
education  schools,  or  intermediate 
educational  agencies  as  prescribed  by 
§§  403.112  and  403.113.  and  of  funds  to 
eligible  institutions  as  prescribed  by 

§  403.116. 

(5)  The  criteria  the  State  board  will 
use — 

(i)  In  approving  applications  of 
eligible  recipients;  and 

(ii)  For  spending  the  amounts  reserved 
for  the  State  onder  §  403.180(b). 

(6)  How  funds  expended  for 
occupationally  specific  training  will  be 
used  for  occupations  in  which  job 
openings  are  projected  or  available, 
based  on  a  labor  market  analysis  that  is 
not  limited  to  the  area  in  which  the 
school  is  located. 

(Authority:  House  Report  No.  101-660,  lOlst 
Cong.,  Ist  Sess.  p.  109  (1990)) 

(7)  In  each  State  plan  submitted  after 
Fiscal  Year  1991.  the  progress  the  State 
has  made  in  achieving  the  goals 
described  in  previous  State  plans. 

(8)  The  methods  of  administration 
necessary  for  the  prompt  and  efficient 
administration  of  programs  under  the 
Act. 


(9)  How  the  State  will  implement 
program  evaluations  with  eligible 
recipients  as  prescribed  in  SS  403.191 
and  403.192. 

(10)  The  methods  proposed  for  the 
joint  planning  and  coordination  of 
programs  carried  out  under  the  Act  with 
programs  conducted  under  the  JTPA.  the 
Adult  Education  Act  (20  U.S.C.  1201  et 
seq.),  chapter  1,  the  IDEA,  and  the 
Rehabilitation  Act  of  1973.  and  with 
apprenticeship  programs. 

(11)  Procedures  by  which  an  area 
vocational  educational  school, 
intermediate  educational  agency,  or 
local  educational  agency  may  appeal 
decisions  adverse  to  its  interests  with 
respect  to  programs  assisted  under  the 
Act. 

(12)  How  the  State  will  comply  with 
the  provisions  of  S§  403.32(a)(18)-{26). 
403.115,  and  403.205. 

(13)  The  State's  rationale  for 
distribution  of  funds  under  the 
Secondary  School  Vocational  Education 
Program  and  the  Postsecondary  and 
Adult  Vocational  Education  Program. 

(14)  The  State  corrections  educational 
agency  or  agencies  designated  to 
administer  vocational  education 
programs  assisted  under  the  Act.  and 
the  plan  for  the  use  of  funds  provided 
under  S  403.180(b)(5). 

(15)  Any  delegation  of  functions  under 
S  403.12(c). 

(16)  The  manner  in  which  the  State 
board  will  comply  with  the  applicable 
requirements  of  titles  I,  II.  Ill,  and  V  of 
the  Act  (including  the  maintenance  of 
fiscal  effort  requirements  in  §  403.182). 

(17)  A  summary  of  recommendations 
made  at  public  hearings  on  the  State 
plan  and  the  State  board's  response. 

(18)  How  the  State  will  determine 
which  LEAs  are  located  in  a  rural 
sparsely-populated  area  for  purposes  of 
S  403.112(d)(3). 

(19)  Which  indices  of  economic  status 
the  State  will  use  to  determine  the 
number  of  economically  disadvantaged 
students  attending  vocational 
educational  programs  for  the  purposes 
of  §  403.114. 

(20)  What  method  the  State  will  use  to 
distribute  minimal  amounts  for  the 
purpose  of  S  403.119(a). 

(c)  Consultations.  A  State  desiring  to 
participate  in  the  State  Vocational  and 
Applied  Technology  Education  Program 
shall  include  in  its  State  plan — 

(1)  A  statement,  if  any.  from  the  State 
advisory  council  on  vocational 
education  reviewing  and  commenting  on 
the  State  plan; 

(2)  As  necessary,  the  State's  reasons 
for  not  accepting  the  recommendations 
of  the  State  Committee  of  Practitioners 
for  modifying  standards  and  measures 
to  be  used  in  the  statewide  system  of 


core  standards  and  measures  of 
performance;  and 

(3)  As  necessary,  the  State's  response 
to  any  objections  raised  by  State 
agencies  consulted  during  the 
development  of  the  State  plan  as 
required  by  S  403.31(e). 

(d)  To  be  eligible  to  participate  in  the 
Supplementary  State  Grants  Program 
under  sections  351-356  of  the  Act.  a 
State  board  shall  comply  with  the 
requirements  in  34  CFR  407.10. 

(Authority:  20  U.S.C.  2321(a)(2):  2322(e): 
2323(a)(2)(B).  (b);  2324(a);  2325(8).  (d)(3): 
2328(a):  2336(a)(1);  2341(b)(2).  (d)(3):  2341b(a); 
2392(b):  2463:  and  2468e(a)(l)) 

S  403.33    Wt>at  procedures  dOM  a  Stat* 
UM  to  aubmtt  Its  State  plan? 

(a)(1)  The  State  board  shall  submit  its 
State  plan  for  review  and  comment  to 
the  State  job  training  coordinating 
council  under  section  122  of  the  fTPA 
not  less  than  sixty  days  before  the  State 
plan  is  submitted  to  the  Secretary. 

(2)  If  the  matters  raised  by  the 
comments  of  the  State  job  training 
coordinating  council  are  not  addressed 
in  the  State  plan,  the  State  board  shall 
submit  those  comments  to  the  Secretary 
with  the  State  plan. 

(b)  The  State  board  shall  submit  its 
State  plan  for  review  and  comment  to 
the  State  council  on  vocational 
education  not  less  than  sixty  days 
before  the  State  plan  is  submitted  to  the 
Secretary. 

Cross-Reference:  See  8  403.19(c)(1)(ilj). 

(c)  Each  State  plan  must  be  submitted 
to  the  Secretary  by  May  1  preceding  the 
beginning  of  the  first  fiscal  year  for 
which  the  plan  is  to  be  in  effect. 

(d)  The  State  plan  will  be  considered 
to  be  the  general  application  required  by 
section  435  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232d). 

(Authority:  20  U.S.C.  2322(d)(1)  and  (2)(A), 
(e):  2323(a)(2)(A):  and  2324(b)) 

S  403.34    Wtwn  are  amendntent*  to  tt>a 
State  plan  required? 

The  State  board,  in  consultation  with 
the  State  council,  shall  submit 
amendments  to  the  State  plan  to  the 
Secretary  when  required  by  34  CFR 
76.140  or  when  changes  in  program 
conditions,  labor  market  conditions, 
funding,  or  other  factors  require 
substantial  amendment  of  an  approvea 
State  plan.  All  amendments  must  be 
submitted  for  review  by  the  State  job 
training  coordinating  council  and  the 
State  council  on  vocational  education 
before  submittal  to  the  Secretary. 

(Authority:  20  U.S.C  2323(c)) 
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Subpart  D— How  Does  tt>e  Secretary 
Make  a  Grant  to  a  State? 

§  403.50    How  does  th«  Secretary  make 
altotments? 

(a)(1)  From  funds  made  available 
under  section  3(c)  of  the  Act  for  the 
basic  programs  listed  in  §  403.60,  and 
under  section  3(d)  of  the  Act  for  the 
special  programs  listed  in  §  403.130,  the 
Secretary  allots  funds  each  Fiscal  year 
according  to  the  provisions  of  section 
101  of  the  Act  to  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  and  the  Virgin 
Islands. 

(2)  Upon  approval  of  its  State  plan 
and  any  annual  amendments,  the 
Secretary  makes  one  or  more  grant 
awards  from  those  allotments  to  a  State. 

(b)(1)  From  funds  made  available 
under  sections  3(b)(2)  of  the  Act.  the 
Secretary  allots  funds  each  fiscal  year 
for  State  councils  on  vocational 
education  according  to  the  provisions  of 
section  112(^(1)  of  the  Act. 

(2)  Upon  approval  of  the  State  plan 
and  submission  of  an  annual  budget 
covering  the  proposed  expenditures  of 
the  State  council  on  vocational 
education  for  the  following  program 
year,  the  Secretary  makes  an  award  to 
the  State  council. 

(c)  From  funds  made  available  under 
sections  3(b)(1)(B)  of  the  Act  for  the 
territories,  the  Secretary  allots  funds 
each  fiscal  year  according  to  the 
provisions  of  section  lOlA(a)  of  the  Act. 

(d)(1)  The  Secretary  awards  funds 
remaining  after  allotments  are  made 
under  paragraph  (c)  of  this  section  to  the 
Center  for  the  Advancement  of  Pacific 
Education  (CAPE)  or  its  successor 
entity,  such  as  the  Pacific  Regional 
Educational  Laboratory. 

(2)  CAPE  or  its  successor  entity  shall 
make  grants  for  vocational  education 
and  traming  in  Guam,  American  Samoa, 
Palau,  the  Commonwealth  of  the 
Northern  Marianas,  the  Federated 
States  of  Micronesia,  and  the  Republic 
of  the  Marshall  Islands  for  the  purpose 
of  providing  direct  educational  services, 
including — 

(i)  Teacher  and  counselor  training  and 
retraining; 
(ii)  Curriculum  development;  and 
(iii)  Improving  vocational  education 
and  training  programs  in  secondary 
schools  and  institutions  of  higher 
education  (as  defined  in  5  403.117(b)l,  or 
improving  cooperative  programs 
involving  both  secondary  schools  and 
institutions  of  higher  education. 

(3)  CAPE  may  not  use  more  than  five 
percent  of  the  funds  received  under 
paragraph  (d)(1)  of  this  section  for 
administrative  costs. 

(Authority:  20  U.S.C.  2311:  2311a:  and  24<tt) 


§  403.5 1    How  doe*  ttie  Secretary  make 
reallotments? 

(a)(1)  If  the  Secretary  determines  that 
any  amount  of  a  State's  allotment  under 
§  403.50(a)  will  not  be  required  for  any 
fiscal  year  for  carrying  out  the  program 
for  which  the  allotment  was  made,  the 
Secretary  reallots  those  funds  to  one  or 
more  States  that  demonstrate  a  current 
need  for  additional  funds  and  the  ability 
to  use  them  promptly  and  effectively 
upon  reallotment. 

(2)  The  Secretary  announces  in  the 
Federal  Register  the  dates  on  which 
funds  will  be  reallotted. 

(b)(1)  No  funds  reallotted  under 
paragraph  (a)  of  this  section  may  be 
used  for  any  purpose  other  than  the 
purposes  for  which  they  were 
appropriated. 

(2)  Any  amount  reallotted  to  a  State 
under  paragraph  (a)  of  this  section 
remains  available  for  obligation  during 
the  succeeding  fiscal  year  and  is 
deemed  to  be  part  of  the  State's 
allotment  for  the  fiscal  year  in  which  the 
reallotted  funds  are  obligated. 

(Authority:  20  U.S.C.  2311(b)) 

§  403.52    Wtien  does  ttM  Secretary 
approve  State  plane  and  amendments? 

(a)(1)  The  Secretary  approves  a  State 
plan,  or  an  amendment  to  a  State  plan, 
within  sixty  days  of  its  receipt  unless 
the  plan  or  amendment  is — 

(i)  Inconsistent  with  the  requirements 
and  purposes  of  the  Act;  or 

(ii)  Not  of  sufficient  quality  to  meet 
the  objectives  of  the  Act,  including  the 
objective  of  developing  and 
implementing  program  evaluations  and 
improvements. 

(2)  Before  the  Secretary  finally 
disapproves  a  State  plan,  or  an 
amendment  to  a  State  plan,  the 
Secretary  gives  reasonable  notice  and 
an  opportunity  for  a  hearing  to  the  State 
board. 

(b)(l]  In  reviewing  a  State  plan,  or  an 
amendment  to  a  State  plan,  the 
Secretary  considers  available  comments 
from — 

(i)  The  State  council  on  vocational 
education; 

(ii)  The  State  agency  responsible  for 
supervision  of  community  colleges, 
technical  institutes,  or  other  two-year 
postsecondary  institutions  primarily 
engaged  in  providing  postsecondary 
vocational  education; 

(iii)  The  State  agency  responsible  for 
secondary  education;  and 

(iv)  The  State  Committee  of 
Practitioners  established  under  34  CFR 
400.6. 

(2)  In  reviewing  an  amendment  to  a 
State  plan,  the  Secretary  considers 
available  comments  from  the  State  job 


trainii\g  coordinating  council  and  the 
State  council  on  vocational  education. 

(Authority:  20  U.S.C.  2323(c),  2324,  and 
2325(d)(3)) 

Subpart  E— What  Kinds  of  Activities 
Does  the  Secretary  Assist  Under  the 
Basic  Programs? 

General 

S  403.60    What  are  the  basic  programs? 

The  following  basic  programs  are 
authorized  by  Title  II  of  the  Act: 

(a)  State  Programs  and  State 
Leadership  Activities. 

(b)  Programs  for  Single  Parents, 
Displaced  Homemakers,  and  Single 
Pregnant  Women. 

(c)  Sex  Equity  Programs. 

(d)  Programs  for  Criminal  Offenders. 

(e)  Secondary  School  Vocational 
Education  Programs. 

(f)  Postsecondary  and  Adult 
Vocational  Education  Programs. 

(Authority:  20  U.S.C.  2302) 

§  403.61    Wttat  projects,  services,  and 
activities  are  permissible  under  tt>e  basic 
programs? 

Projects,  services,  and  activities 
described  in  SS  403.70,  403.71.  403.81, 
403.91,  403.101,  and  403.111  may 
include — 

(a)  Work-site  programs  such  as 
cooperative  vocational  education, 
programs  with  community-based 
organizations,  work-study,  and 
apprenticeship  programs; 

(b)  Placement  services  and  activities 
for  students  who  have  successfully 
completed  vocational  education 
programs;  and 

(c)  Programs  that  involve  students  in 
addressing  the  needs  of  the  community 
in  the  production  of  goods  or  services 
that  contribute  to  the  community's 
welfare  or  that  involve  the  students  with 
other  community  development  planning, 
institutions,  and  enterprises. 

(Authority:  20  U.S.C.  2468e(c)) 

§  403.62    What  administrative  provisions 
appty? 

(a)  Any  project  assisted  with  funds 
made  available  for  the  basic  programs 
must  be  of  sufficient  size,  scope,  and 
quality  to  give  reasonable  promise  of 
meeting  the  vocational  education  needs 
of  the  students  involved  in  the  project. 

(b)  Each  State  board  receiving 
financial  assistance  for  the  basic 
programs  may  consider  granting 
academic  credit  for  vocational 
education  courses  that  integrate  core 
academic  competencies. 

(Authority:  20  U.S.C.  2468e(b)  and  (d)) 
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§  403.63  How  does  a  State  carry  out  tt)« 
State  Vocational  and  Applied  Technology 
Education  Program? 

(a)  Unless  otherwise  indicated  in  the 
regulations  in  this  part,  a  State  board 
shall  carry  out  projects,  services,  and 
activities  under  the  State  Vocational 
and  Apphed  Technology  Education 
Program — 

(1)  Directly; 

(2)  Through  a  school  operated  by  the 
State  board; 

(3)  Through  awards  to  State  agencies 
or  institutions,  such  as  vocational 
schools  or  correctional  institutions;  or 

(4)  Through  awards  to  eligible 
recipients. 

(b)  For  the  purpose  of  paragraph  (a)  of 
this  section,  a  State  board  acts  directly 
when  it — 

(1)  Carries  out  projects,  services,  or 
activities  using  its  own  staff  (except  at  a 
school  operated  by  the  State  board);  or 

(2)  Contracts  for  statewide  projects, 
services,  or  activities  such  as  research, 
curriculum  development,  and  teacher 
training. 

(c)  The  regulations  in  this  part  also, 
authorize  a  State  to  carry  out  certain 
projects,  services,  and  activities  under 
the  State  Vocational  and  Applied 
Technology  Education  Program  by 
making  an  award  to  an  entity  other  than 
an  eligible  recipient,  such  as  a 
community-based  organization, 
employers,  private  vocational  training 
institutions,  private  postsecondary 
education  institutions,  labor 
organizations,  and  joint  labor 
management  apprenticeship  programs. 

(d)  For  the  purpose  of  requirements 
dealing  with  local  applications 

(§§  403.190  and  403.32(b)(5))  and  the 
distribution  of  funds  to  eligible 
recipients  (§  403.32(a)(6]),  projects, 
services,  and  activities  carried  out  by  a 
school  operated  by  the  State  board 
under  paragraph  (a)(2)  of  this  section, 
carried  out  by  a  State  agency  or 
institution  under  paragraph  (a)(3)  of  this 
section,  or  carried  out  by  an  entity  other 
than  an  eligible  recipient  under 
paragraph  (c)  of  this  section,  are 
considered  to  be  carried  out  by  an 
eligible  recipient. 

(Authority:  20  V.SC  2323(b)(5).  (6); 
233S(a)(3);  2335b:  2342(c)(2)(N);  and  2343). 

State  Programs  and  State  Leadership 
Activities 

§  403.70  How  must  funds  t>e  used  under 
ttie  State  Programs  and  State  Leadership 
Activities? 

A  State  shall  use  funds  reserved 
under  section  102(a)(3)  of  the  Act  for  the 
State  Programs  and  State  Leadership 
Activities  in  accordance  with 
§  403.180(b)(3)  to  conduct  projects  and 
activities  that  include — 


(a)  Professional  development 
activities — 

(1)  For  vocational  teachers  and 
academic  teachers  working  with 
vocational  education  students,  including 
corrections  educators  and  counselors 
and  educators  and  counselors  in 
community-based  organizations;  and 

(2)  That  include  inservice  and 
preservice  training  of  teachers  in 
programs  and  techniques,  including 
integration  of  vocational  and  academic 
curricula,  with  particular  emphasis  on 
training  of  minority  teachers; 

(b)  Development,  dissemination,  and 
field  testing  of  curricula,  especially 
curricula  that — 

(1)  Integrate  vocational  and  academic 
methodologies;  and 

(2)  Provide  a  coherent  sequence  of 
courses  through  which  academic  and 
occupational  skills  may  be  measured: 
and 

(c)  Assessment  of  programs 
conducted  with  assistance  under  the  Act 
including  the  development  of — 

(1)  Performance  standards  and 
measures  for  those  programs;  and 

(2)  Program  improvement  and 
accountability  with  respect  to  those 
programs. 

(Authority:  20  U.S.C  2331(b)) 

§  403.71    In  wrhat  additional  ways  may 
funds  t>e  used  urxier  tt>e  State  Programs 
and  State  Leadership  Activities? 

In  addition  to  the  required  activities  in 
§  403.70,  a  State  may  use  funds  reserved 
under  section  102(a)(3)  of  the  Act  for  the 
State  Programs  and  State  Leadership 
Activities  in  accordance  with 
§  403.180(b)(3)  for  projects,  services,  and 
activities  that  include — 

(a)  The  promotion  of  partnerships 
among  business,  education  (including 
educational  agencies),  industry,  labor, 
community-based  organizations,  or 
governmental  agencies; 

(b)  The  support  for  tech-prep 
education  as  described  in  34  CFR  part 
406; 

(c)  The  support  of  vocational  student 
organizations  that  are  an  integral  part  of 
the  vocational  education  instructional 
program,  especially  with  respect  to 
efforts  to  increase  minority  participation 
in  those  organizations.  The  support  of 
vocational  student  organizations  may 
not  include — 

(1)  Lodging,  feeding,  conveying,  or 
furnishing  transportation  to  conventions 
or  other  forms  of  social  assemblage; 

(2)  Purchase  of  supplies,  jackets,  and 
other  effects  for  students'  personal 
ownership; 

(3)  Cost  of  non-instructional  activities 
such  as  athletic,  social,  or  recreational 
events; 


(4)  Printing  and  disseminating  non- 
instructional  newsletters; 

(5)  Purchase  of  awards  for  recognition 
of  students,  advisors,  and  other 
individuals:  or 

(6)  Payment  of  membership  dues; 

(d)  Leadership  and  instructional 
programs  in  technology  education;  and 

(e)  Data  collection. 

(Authority:  20  U.S.C  2331(c):  House  Report 
No.  101-660.  lOlst  Cong..  Ist  Sess.  p.  117 
(1990)) 

Single  Parents,  Displaced  Momemakers, 
and  Single  Pregnant  Women  Program 

§403.80    Who  is  eMgibte  for  a  sut>grant  or 
contract? 

Eligible  recipients  and  community- 
based  organizations  are  eligible  for  an 
award  under  the  Single  Parents, 
Displaced  Homemakers,  and  Single 
Pregnant  Women  Program. 

(Authority:  20  U.S.C.  2335(a)(2).  (3);  2335b(l)) 

§  403.11    How  must  funds  be  used  under 
the  Single  Parents,  Displaced  Homemakers, 
and  Single  Pregnant  Women  Program? 

A  State  shall  use  funds  reserved  in 
accordance  with  9  403.180(b)(2)(i)  for 
individuals  who  are  single  parents, 
displaced  homemakers,  or  single 
pregnant  women  only  to — 

(a)  Provide,  subsidize,  reimburse,  or 
pay  for  preparatory  services,  including 
instruction  in  basic  academic  and 
occupational  skills,  necessary 
educational  materials,  and  career 
guidance  and  counseling  services  in 
preparation  for  vocational  education 
and  training  that  will  furnish  single 
parents,  displaced  homemakers,  and 
single  pregnant  women  with  marketable 
skilU: 

(b)  Make  grants  to  eligible  recipients 
for  expanding  preparatory  services  and 
vocational  education  services  if  the 
expansion  directly  increases  the  eligible 
recipients'  capacity  for  providing  single 
parents,  displaced  homemakers,  and 
single  pregnant  women  with  marketable 
skills; 

(c)  Make  grants  to  community-based 
organizations  for  the  provision  of 
preparatory  and  vocational  education 
services  to  single  parents,  displaced 
homemakers.  and  single  pregnant 
women  if  the  State  determines  that  the 
community-based  organizations  have 
demonstrated  effectiveness  in  providing 
comparable  or  related  services  to  single 
parents,  displaced  homemakers,  and 
single  pregnant  women,  taking  into 
account  the  demonstrated  performance 
of  such  organizations  in  terms  of  cost, 
the  quality  of  training,  and  the 
characteristics  of  the  participants; 

(d)  Make  preparatory  services  and 
vocational  education  and  training  more 
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accessible  to  single  parents,  displaced 
homemakere.  and  single  pregnant 
women  by  assisting  those  individuals 
with  dependent  care,  transportation 
services,  or  special  services  and 
supplies,  books,  and  materials,  or  by 
organizing  and  scheduling  the  programs 
so  that  those  programs  are  more 
accessible:  or 

(e)  Provide  information  to  single 
parents,  displaced  homemakers.  and 
single  pregnant  women  to  inform  those 
individuals  of  vocational  education 
programs,  related  support  services,  and 
career  counseling. 

(Authority:  20  U.S.C.  2335(a)) 

§  403.82    In  wt>at  settings  may  the  Single 
Parents,  Displaced  Homemakers,  and 
Single  Pregnant  Women  Program  t>e 
offered? 

The  programs  and  services  described 
in  §  403.81  may  be  provided  in 
postsecondary  or  secondary  school 
settings,  including  area  vocational 
education  schools,  and  community- 
based  organizations  that  meet  the 
requirements  of  §  403.81(c),  that  serve 
single  parents,  displaced  homemakers, 
and  single  pregnant  women. 

(Authority:  20  U.S.C.  2335(b)) 

Sex  Equity  Program 

§  403.90    Who  is  eligible  for  a  subgrant  oi 
contract? 

Eligible  recipients  and  community- 
based  organizations  are  eligible  for  an 
award  under  the  Sex  Equity  Program. 

(Authority:  20  U.S.C.  2335b(l)) 

§403.91    How  must  funds  be  used  under 
the  Sex  Equity  Program? 

Except  as  provided  in  S  403.92.  each 
State  shall  use  amounts  reserved  for  the 
Sex  Equity  Program  in  accordance  with 
§  403.180(b)(2)(ii)  only  for— 

(a)  Programs,  services,  comprehensive 
career  guidance  and  counseling,  and 
activities  to  eliminate  sex  bias  and 
stereotyping  in  secondary  and 
postsecondary  vocational  education: 

(b)  Preparatory  services  and 
vocational  education  programs,  services, 
and  activities  for  girls  and  women,  aged 
14  through  25,  designed  to  enable  the 
participants  to  support  themselves  and 
their  families:  and 

(c)  Support  services  for  individuals 
participating  in  vocational  education 
programs,  services,  and  activities 
described  in  paragraphs  (a)  and  (b)  of 
this  section,  including  dependent-care 
services  and  transportation. 

(Authority:  20  U.S.C  2335a(a)) 


§  403.92    Under  wtiat  circumstances  may 
the  age  HmH  under  the  Sex  Equity  Program 
be  waived? 

The  individual  appointed  under 
§  403.13(a)  may  waive  the  requirement 
in  S  403.91(b)  with  respect  to  age 
limitations  if  the  individual  determines 
(through  appropriate  research)  that  the 
waiver  is  essential  to  meet  the 
objectives  of  S  403.91. 

(Authority:  20  U.S.C.  2335a(b)) 
Programs  for  Criminal  Offenders 

S  403.100    What  are  the  requirements  for 
designating  a  State  corrections  educational 
agency  to  administer  the  Programs  for 
Criminal  Offenders? 

(a)  The  State  Board  shall  designate 
one  or  more  State  corrections 
educational  agencies  to  administer 
programs  assisted  under  the  Act  for 
juvenile  and  adult  criminal  offenders  in 
correctional  institutions  in  the  State 
including  correctional  institutions 
operated  by  local  authorities. 

(b)  Each  State  corrections  educational 
agency  that  desires  to  be  designated 
under  paragraph  (a)  of  this  section  shall 
submit  to  the  State  board  a  plan  for  the 
use  of  funds. 

(Authority:  20  U.S.C.  2336(a)) 

§  403.101    How  must  funds  be  used  under 
the  Programs  for  Criminal  Offenders? 

In  administering  programs  receiving 
funds  reserved  under  §  403.180(b)(5)  for 
criminal  offenders,  each  State 
corrections  educational  agency 
designated  under  §  403.100(a)  shall— 

(a)  Give  special  consideration  to 
providing — 

(1)  Services  to  offenders  who  are 
completing  their  sentences  and 
preparing  for  release;  and 

(2)  Grants  for  the  establishment  of 
vocational  education  programs  in 
correctional  institutions  that  do  not  have 
such  programs: 

(b)  Provide  vocational  education 
programs  for  women  who  are 
incarcerated: 

(c)  Improve  equipment:  and 

(d)  In  cooperation  with  eligible 
recipients,  administer  and  coordinate 
vocational  education  services  to 
offenders  before  and  after  their  release. 

(Authority:  20  U.S.C.  2336(b)) 

§403.102    What  other  requirements  appty 
to  ttte  Program  for  Criminal  Offenders? 

Each  State  corrections  educational 
agency  designated  under  §  403.100(a] 
shall  meet  the  requirements  in 
S§  403.191  and  403.192. 

(Authority:  20  U.S.C.  2471(22)) 


Secondary,  Postsecondary,  and  Adult 
Vocational  Education  Programs 

§403.110    Who  is  eligible  for  a  subgrant  or 
contract? 

(a)  Subject  to  the  requirements  of 
paragraph  (c)  of  this  section,  the 
following  entities  are  eligible  for  an 
award  under  the  Secondary  School 
Vocational  Education  Program: 

(1)  A  local  educational  agency. 

(2)  An  area  vocational  education 
school  or  intermediate  educational 
agency  that  meets  the  requirements  in 
S  403.113. 

(b)  Subject  to  the  requirements  of 
paragraph  (c)  of  this  section,  the 
following  entities  are  eligible  for  an 
award  under  the  Postsecondary  and 
Adult  Vocational  Education  Programs: 

(1)  An  institution  of  higher  education 
as  defined  in  §  403.117(b),  including  a 
nonprofit  institution  that  satisfies  the 
conditions  set  forth  in  §  403.111(d)(14). 

(2)  A  local  educational  agency  serving 
adults. 

(3)  An  area  vocational  education 
school  serving  adults  that  offers  or  will 
offer  a  program  that  meets  the 
requirements  of  S  403.111  and  seeks  to 
receive  assistance  under  the  Secondary 
School  Vocational  Education  Program  or 
the  Postsecondary  and  Adult  Vocational 
Education  Programs. 

(c)  Only  an  entity  that  provides  or  will 
provide  vocational  education  in  a 
program  that  meets  the  requirements  of 
S  403.111  is  eligible  to  receive  an  award 
under  the  Secondary  School  Vocational 
Education  Program  or  the  Postsecondary 
and  Adult  Vocational  Education 
Program. 

(Authority:  20  U.S.C.  2341  (a)  and  (d):  2341a 
(a)  and  (d)(1);  and  2342(c)) 

§  403.1 1 1    How  must  funds  t>e  used  under 
the  Secondary  School  Vocational 
Education  Program  and  the  Postsecondary 
and  Adult  Vocational  Education  Programs? 

(a)(1)  Each  eligible  recipient  that 
receives  an  award  under  §§  403.112, 
403.113.  or  403.116  shall  use  funds  under 
that  award  to  improve  vocational 
education  programs. 

(2)  Projects  assisted  with  funds 
awarded  under  §§  403.112.  403.113,  or 
403.116  must— 

(i)  Provide  for  the  full  participation  of 
individuals  who  are  members  of  special 
populations  by  providing  the 
supplementary  and  other  services 
necessary  for  them  to  succeed  in 
vocational  education;  and 

Cross-Referenca:  See  appendix  A  to  part 
403  and  5{  403.190(c)  and  403.193(e). 

(ii)  Operate  at  a  limited  number  of 
sites  or  with  respect  to  a  limited  number 
of  program  areas. 


Federal  Register  /  Vol.  56.  No.  198  /  Friday.  October  11.  1991  /  Proposed  Rules 


51479 


(3)  If  an  eligible  recipient  that  receives 
an  award  under  SS  403.112,  403.113,  or 
403.116  meets  the  requirements  in  this 
section  end  §§  403.190(b)  and  403.193.  it 
may  use  those  Federal  funds  to  serve 
students  who  are  not  members  of 
special  populations. 

(b)  Each  eligible  recipient  that 
receives  an  award  under  SS  403.112, 
403.113,  or  403.116  shall  give  priority  for 
assistance  under  those  sections  to  sites 
or  program  areas  that  serve  the  highest 
concentrations  of  individuals  who  are 
members  of  special  populations. 

Examples:  Methods  by  which  an  eligible 
recipient  may  give  priority  to  sites  or  program 
areas  that  serve  the  highest  concentrations  of 
individuals  who  are  members  of  special 
populations  include,  but  are  not  limited  to, 
the  following: 

Example  l:  Method  to  give  priority  to  a 
limited  number  of  sites.  Based  on  data  from 
the  preceding  fiscal  year — 

(a)  Firnt.  a  local  educational  agency  ranks 
each  site  based  on  the  percentage  of  the  site's 
total  enruiimcnt  of  students  who  are 
members  of  special  populations. 

(b)  Second,  the  local  educational  agency 
establishes  a  funding  cul-o^  point  for  sites 
above  the  district-wide  percentage  of  special 
populations  enrollment.  The  local  educational 
agency  funds  sites  above  the  cut-off  point  but 
does  not  fund  sites  below  that  point. 

Example  Z  Method  to  give  priority  to  a 
limited  number  of  program  areas.  Based  on 
data  from  the  preceding  fiscal  year — 

(a)  First,  a  postsecondary  institution  ranks 
each  program  area  based  on  the  percentage 
of  the  program  area's  total  enrollment  of 
students  who  are  members  of  special 
populations. 

(b)  Second,  the  postsecondary  institution 
establishes  a  funding  cut-off  point  for 
program  areas  that  rank  above  the 
institution-wide  average  (xircentage  of 
special  populations  enrollment.  The 
postsecondary  institution  funds  projects  in  a 
program  area  that  is  above  the  cut-off  point 
but  does  not  fund  projects  in  program  areas 
below  that  point. 

Example  3:  Method  to  give  priority  to  a 
limited  number  of  program  areas.  Based  on 
data  from  the  preceding  Tiscal  year — 

(a)  First  an  LEA  or  postsecondary 
institution  identifies  a  site  with  a  high 
concentration  of  special  populations; 

(b)  Second,  the  L£A  or  postsecondary 
institution  identiFies  a  program  area  at  the 
site  (such  as  health  occupations)  in  which  the 
participation  rate  for  members  of  special 
populations  is  lower  than  the  overall  rate  of 
participation  for  members  of  special 
populations  at  the  site;  and 

(c)  Third,  the  LEA  or  postsecondary 
institution  funds  a  project  at  the  site  designed 
to  improve  the  participation  rate  of  members 
of  special  populations  in  that  program  area. 

(c)  Funds  made  available  from  an 
award  under  §§  403.112,  403.113.  or 
403.116  must  be  used  to  provide 
vocational  education  in  programs  that — 

(1)  Are  of  sufficient  size,  scope,  and 
quality  as  to  be  effective; 


(2)  Integrate  academic  and  vocational 
education  in  those  programs  through 
coherent  sequences  of  courses  so  that 
students  achieve  both  academic  and 
occupational  competencies:  and 

(3)  Provide  for  the  equitable 
participation  of  members  of  special 
populations  in  vocational  education 
consistent  with  the  assurances  and 
requirements  in  §§  403.190(b)  and 
403.193. 

Cross-Reference:  See  appendix  A  to  part 
403. 

(d)  In  carrying  out  the  provisions  of 
paragraph  (c)  of  this  section,  an  eligible 
recipient  under  §§  403.112,  403.113.  or 
403.116  may  use  funds  for  activities  that 
include,  but  are  not  limited  to — 

(1)  Upgrading  of  curriculum: 

(2)  Purchase  of  equipment,  including 
instructional  aids; 

(3)  Inservice  training  of  both 
vocational  instructors  and  academic 
instructors  working  with  vocational 
education  students  for  integrating 
academic  and  vocational  education; 

(4)  Guidance  and  counseling; 

(5)  Remedial  courses; 

(6)  Adaptation  of  equipment; 

(7)  Tech-prep  education  programs; 

(8)  Supplementary  services  designed 
to  meet  the  needs  of  special  populations; 

(9)  Payment  in  whole  or  in  part  with 
funds  under  55  403.112.  403.113,  or 
403.116  for  a  special  populations 
coordinator,  who  must  be  a  qualiHed 
counselor  or  teacher,  to  ensure  that 
individuals  who  are  members  of  special 
populations  are  receiving  adequate 
services  and  job  skill  training; 

(10)  Apprenticeship  programs; 

(11)  Programs  that  are  strongly  tied  to 
economic  development  efforts  in  the 
State; 

(12)  Programs  that  train  adults  and 
students  for  all  aspects  of  an  occupation 
in  which  job  openings  are  projected  or 
available; 

(13)  Comprehensive  mentor  programs 
in  institutions  of  higher  education 
offering  comprehensive  programs  in 
teacher  preparation,  that  seek  to  use 
fully  the  skills  and  work  experience  of 
individuals  currently  or  formerly 
employed  in  business  and  industry  who 
are  interested  in  becoming  classroom 
instructors  and  to  meet  the  need  of 
vocational  educators  who  wish  to 
upgrade  their  teaching  competencies;  or 

(14)  Provision  of  education  and 
training  through  arrangements  with 
private  vocational  training  institutions, 
private  postsecondary  educational 
institutions,  employers,  labor 
organizations,  and  joint  labor- 
management  apprenticeship  programs  if 
those  institutions,  employers,  labor 
organizations,  or  programs  can  make  a 


significant  contribution  to  obtaining  the 
objectives  of  the  State  plan  and  can 
provide  substantially  equivalent  training 
at  a  lesser  cost,  or  can  provide 
equipment  or  services  not  available  in 
public  institutions. 

(Authority:  20  U.S.C.  2342) 

$403,112    How  does  a  State  allocate  funds 
undsr  ttw  Secondary  School  Vocattonal 
Education  Program  to  local  educ«tionai 
agencies? 

(a)  Reservation  of  funds.  From  the 
portion  of  its  allotment  under 

5  403.180(b)(1)  for  the  basic  programs, 
each  fiscal  year  a  State  may  reserve 
funds  for  the  Secondary  School 
Vocational  Education  Program. 

(b)  General  rule.  Except  as  provided 
in  paragraphs  (c)  and  (d)  of  this  section 
and  5  401.119.  a  State  shall  distribute 
funds  reserved  for  the  Secondary  School 
Vocational  Education  Program  to  local 
educational  agencies  (LEAs)  according 
to  the  following  formula: 

(1)  From  70  percent  of  the  amount 
reserved,  an  LEA  must  be  allocated  an 
amount  that  bears  the  same  relationship 
to  the  70  percent  as  the  amount  the  LEA 
was  allocated  under  section  1005  of 
chapter  1  (20  U.S.C.  2711)  in  the  fiscal  or 
program  year  preceding  the  fiscal  or 
program  year  in  which  the  allocation  is 
made  bears  to  the  total  amount  received 
under  section  1005  of  chapter  1  by  all 
LEAs  in  the  Slate  in  that  preceding  year. 

(2)  From  20  percent  of  the  amount 
reserved,  en  LJEA  must  be  allocated  an 
amount  that  bears  the  same  relationship 
to  the  20  percent  as  the  number  of 
students  with  disabilities  who  have 
individualized  education  programs 
under  section  614(a)(5)  of  the  IDEA 
served  by  the  LEA  in  the  fiscal  or 
program  year  preceding  the  fiscal  or 
program  year  in  which  the  allocation  is 
made  bears  to  the  total  number  of  those 
students  served  by  all  LEAs  in  the  State 
in  that  preceding  year. 

(3)  From  10  percent  of  the  amount 
reserved,  an  LEA  must  be  allocated  an 
amount  that  bears  the  same  relationship' 
to  the  10  percent  as  the  number  of 
students  enrolled  in  schools  and  adults 
enrolled  in  vocational  education  training 
programs  under  the  jurisdiction  of  the 
LEA  in  the  fiscal  or  program  year 
preceding  the  fiscal  or  program  year  in 
which  the  allocation  is  made  bears  to 
the  number  of  students  enrolled  in 
schools  in  kindergarten  through  12th 
grade  and  adults  enrolled  in  vocational 
education  training  programs  under  the 
jurisdiction  of  all  LEAs  in  the  State  in 
that  preceding  year. 

Example:  Assume  that  a  State  has  reserved 
S5.000.0(X)  of  its  basic  programs  funds  under 
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Title  II  of  the  Act  for  secondary  school 
programs. 

(a)(1)  All  LEAs  in  the  State  were  allocated 
a  total  of  $80,000,000  under  section  1005  of 
Chapter  1  in  the  preceding  fiscal  year.  Of  that 
amount,  school  district  "A"  was  allocated 
S400.000. 

(2)  The  allocation  for  school  district  "A"  is 
calculated  by  multiplying  S3.5OO.0OO  (70 
percent  of  $5,000,000)  by  .005  of  the  State 
total  ($400.000 -^$80,000,000).  The  allocation 
for  school  district  "A"  would  be  $17,500 
under  paragraph  (b)(l]  of  this  section. 

(b)(1)  All  LEAs  in  a  State  ser\'ed  a  total  of 
100.000  students  with  disabilities  who  have 
individualized  education  programs  under 
section  614(a)(5)  of  the  IDEA  in  the  preceding 
fiscal  year.  Of  that  total,  school  district  "A" 
served  400  of  those  students  in  the  preceding 
Fiscal  year. 

(2)  The  allocation  for  school  district  "A"  is 
calculated  by  multiplying  $1,000,000  (20 
percent  of  $5,000,000)  by  .004  of  the  State 
total  (400^-100.000).  The  allocation  for  school 
district  "A"  would  be  $4,000  under  paragraph 
(b)(2)  of  this  section. 

(c)(1)  All  LEAs  in  a  State  enrolled  a  total  of 
1.000.000  students  (including  adults  enrolled 
in  vocational  education  training  programs  in 
those  LEAs)  in  the  preceding  fiscal  year.  Of 
that  number  school  district  "A"  enrolled  3.500 
of  those  students  in  the  preceding  fiscal  year. 

(2)  The  allocation  for  school  district  "A"  is 
calculated  by  multiplying  500.000  (10  percent 
of  S5.000.000)  by  .0035  of  the  State  total 
(3.500-1.000.000).  The  allocation  for  school 
district  "A"  would  be  $1,750  under  paragraph 
(b)(3)  of  this  section. 

(c)  Exception  to  the  general  rule.  In 
applying  the  provisions  in  paragraph  (b) 
of  this  section,  a  State  may  not 
distribute  funds  to  an  LEA  that  operates 
only  elementary  schools,  but  shall 
instead  distribute  funds  that  would  have 
been  allocated  for  those  ineligible  LEAs 
as  follows: 

(1)  If  an  LEA  that  operates  only 
elementary  schools  sends  its  graduating 
students  to  a  single  local  or  regional 
educational  agency  that  provides 
secondary  school  services  to  secondary 
school  students  in  the  same  attendance 
area,  a  State  shall  distribute  to  that  local 
or  regional  educational  agency  any 
amounts  under  paragraph  (b)  of  this 
section  that  would  otherwise  have  been 
allocated  to  LEAs  operating  only 
elementary  schools. 

(2)  If  an  LEA  that  operates  only 
elementary  schools  sends  its  graduating 
students  to  two  or  more  local  or  regional 
educational  agencies  that  provide 
secondary  school  services  to  secondary 
students  in  the  same  attendance  area, 
the  State  shall  distribute  to  those  local 
or  regional  educational  agencies  an 
amount  based  on  the  proportionate 
number  of  students  each  agency 
received  in  the  previous  year  from  the 
LEA  that  operates  only  elementary 
schools. 


{d)(l)  Minimum  grant  amount.  Except 
as  provided  in  paragraph  (d)(3]  of  this 
section,  an  LEA  is  not  eligible  for  a  grant 
under  the  Secondary  School  Vocational 
Education  Program  unless  the  amount 
allocated  to  the  LEA  under  paragraph 
(b)  of  this  section  is  not  less  than 
$15,000. 

(2)(i)  An  LEA  may  enter  into  a 
consortium  with  one  or  more  LEAs  for 
the  purpose  of  providing  services  under 
the  Secondary  School  Vocational 
Education  Program  in  order  to  meet  the 
minimum  grant  requirement  in 
paragraph  (d)(l]  of  this  section. 

(ii)  A  consortium  arrangement  under 
paragraph  (d)(2)(i)  of  this  section  must 
serve  primarily  as  a  structure  for 
operating  joint  projects  that  provide 
services  to  all  participating  local 
educational  agencies. 

(iii)  A  project  operated  by  a 
consortium  must  meet  the  size,  scope, 
and  quality  requirement  of 
§  403.111(c)(1). 

Example:  Under  the  distribution  formula 
for  the  Secondary  School  Vocational 
Education  Program,  three  LEAs  earn  $5,000 
each  (which  is  less  than  the  $15,000  minimum 
grant  amount  for  each  LEA).  The  LEAs  form  a 
consortium  in  order  to  receive  an  award.  One 
of  the  LEAs  is  designated  as  the  fiscal  agent 
for  the  consortium  and  receives  the  $15,000 
award  for  the  consortium.  The  consortium 
may  operate  and  fund  with  the  $15,000  a 
project  or  projects  for  the  benefit  of  all 
participating  LEAs.  The  fiscal  agent  of  the 
consortium  may  not  subgrant  back  to  the 
participating  LEAs  the  amounts  they 
contributed  to  the  consortium. 

(3)  A  State  may  waive  paragraph 
(d)(1)  of  this  section  in  any  case  in 
which  the  LEA — 

(i)  Is  located  in  a  rural,  sparsely 
populated  area;  and 

(ii)  Demonstrates  that  it  is  unable  to 
enter  into  a  consortium  for  purposes  of 
providing  services  under  the  Secondary 
School  Vocational  Education  Program. 

(4)  Any  amounts  that  are  not 
distributed  by  reason  of  paragraph  (d)(l} 
of  this  section  must  be  redistributed  in 
accordance  with  the  provisions  in 
paragraph  (b)  of  this  section. 

Cross-Reference:  See  34  CFR  403.113(d). 
(Authority:  20  U.S.C.  2341  (a),  (b).  and  (c)) 

§  403. 113    How  does  a  State  allocate  funds 
under  ttie  Secondary  School  Vocational 
Education  Program  to  area  vocational 
education  schools  and  Intermediate 
educational  agencies? 

(a)  A  State  shall  distribute  funds 
reserved  under  §  403.112(a)  directly  to 
the  appropriate  area  vocational 
education  school  or  intermediate 
educational  agency  in  any  case  in 
which — 


(1)  The  area  vocational  education 
school  or  intermediate  educational 
agency  and  an  LEA — 

(i)  Have  formed  or  will  form  a 
consortium  for  the  purpose  of  receiving 
funds  reserved  under  S  403.112(a);  or 

(ii)  Have  entered  into  or  will  enter 
into  a  cooperative  arrangement  for  the 
purpose  of  receiving  funds  reserved 
under  S  403.112(a);  and 

(2)(i)  The  area  vocational  education 
school  or  intermediate  educational 
agency  serves  a  proportion  of  students 
with  disabilities  and  students  who  are 
economically  disadvantaged  that  is 
approximately  equal  to  or  greater  than 
the  proportion  of  those  students 
attending  the  secondary  schools  under 
the  jurisdiction  of  all  of  the  LEAs 
sending  students  to  the  area  vocational 
education  school  or  the  intermediate 
educational  agency;  or 

(ii)  The  area  vocational  education 
school  or  intermediate  educational 
agency  demonstrates  that  it  is  unable  to 
meet  the  criterion  in  paragraph  (a)(2)(i) 
of  this  section  due  to  the  lack  of  interest 
by  students  with  disabilities  and 
students  who  are  economically 
disadvantaged  in  attending  vocational 
education  programs  in  that  area 
vocational  education  school  or 
intermediate  educational  agency. 

(b)  If  an  area  vocational  education 
school  or  intermediate  educational 
agency  meets  the  requirements  of 
paragraph  (a)  of  this  section,  then  the 
amount  that  would  otherwise  be 
allocated  to  the  LEA  may  be  distributed 
to  the  area  vocational  education  school, 
the  intermediate  educational  agency, 
and  the  LEA— 

(1)  Based  on  each  school's  or  entity's 
relative  share  of  students  with 
disabilities  and  students  who  are 
economically  disadvantaged  who  are 
attending  vocational  education 
programs  that  meet  the  requirements  of 
§  403.111  (based,  if  practicable,  on  the 
average  enrollment  for  the  prior  3 
years);  or 

(2)  On  the  basis  of  an  agreement 
between  the  LEA  and  the  area 
vocational  education  school  or 
intermediate  educational  agency. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  and  §§  403.114 
and  403.115,  prior  to  distributing  funds 
to  any  LEA  that  would  receive  an 
allocation  that  is  not  sufficient  to 
conduct  a  program  that  meets  the 
requirements  of  §  403.111(c),  a  State 
shall  encourage  the  LEA  to — 

(1)  Form  a  consortium  or  enter  a 
cooperative  agreement  with  an  area 
vocational  education  school  or 
intermediate  educational  agency 
offering  programs  that  meet  the 
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requirements  of  S  403.111(c).  and  that 
are  accessible  to  economically 
disadvantaged  students  and  students 
with  disabilities  that  would  be  served 
by  the  LEA;  and 

(2)  Transfer  its  allocation  to  an  area 
vocational  education  school  or 
intermediate  educational  agency. 

(d)  If  an  LEA'S  allocation  under 
§  403.112  meets  the  minimum  grant 
requirement  in  §  403.112(d),  and  the 
allocation  is  distributed  in  part  to  an 
area  vocational  education  school  or  an 
intermediate  educational  agency 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  the  LEA  may  retain  the 
amount  not  distributed  to  the  area 
vocational  education  school  or  an 
intermediate  educational  agency  even 
though  that  amount  is  less  than  the 
minimum  grant  required  by  S  403.112(d). 
(Authority:  2(1  U.S.C,  2341(cl)  (1).  (2).  and  (5)) 

§  403. 1 1 4    How  does  a  State  ctetermine  ttM 
number  of  economiczlty  dtsadvantaged 
students  attending  vocational  education 
programs  under  the  Secondary  School 
Vocational  Education  Program? 

(a)  For  the  purposes  of  §  403.113,  a 
State  may  determine  the  number  of 
economically  disadvantaged  students 
attending  vocational  education 
programs  on  any  of  the  following  bases: 

(1)  Eligibility  for  one  of  the  following: 
(i)  Free  or  reduced-price  meals  under 

the  National  School  Lunch  Act  (42 
V. B.C.  1751  etseq.). 

(ii)  The  program  for  aid  to  Families 
with  Dependent  Children  under  part  A 
of  title  IV  of  the  Social  Security  Act  (42 
U.S.C.  601), 

(iii)  Benefits  under  the  Food  Stamp 
Act  of  1977  (7  U.S.C.  2011). 

(iv)  To  be  counted  for  purposes  of 
section  1005  of  chapter  1. 

(2)  Status  of  an  individual  who  is 
determined  by  the  Secretary  to  be  low- 
income  according  to  the  latest  available 
data  from  the  Department  of  Commerce. 

(3)  Other  indices  of  economic  status, 
including  estimates  of  those  indices,  if 
the  State  demonstrates  to  the 
satisfaction  of  the  Secretary  that  those 
indices  are  more  representative  of  the 
number  of  economically  disadvantaged 
students  attending  vocational  education 
programs.  The  Secretary  determines,  on 
a  case-by-case  basis,  whether  other 
indices  of  economic  status  are  more 
representative  of  the  number  of 
economically  disadvantaged  students 
attending  vocational  education 
programs,  taking  into  consideration,  for 
example,  the  statistical  reliability  of  any 
data  submitted  by  a  grantee  as  well  as 
the  general  acceptance  of  the  indices  by 
other  agencies  in  the  State  or  local  area. 

(b)  If  a  State  elects  to  use  more  than 
one  factor  described  in  paragraph  (a)  of 


this  section  for  purposes  of  determining 
the  number  of  economically 
disadvantaged  students  enrolled  in 
vocational  education  programs,  the 
State  shall  ensure  that  the  data  used  are 
not  duplicative. 

(.Authority:  20  U.S.C.  2341(d)(3)  and  2471(15)) 

§  403. 11 5    What  appeal  procedures  must 
b«  established  under  the  Secondary  School 
Vocational  Education  Program? 

The  State  board  shall  establish  an 
appeals  procedure  for  resolution  of  any 
dispute  arising  between  an  LEA  and  an 
area  agency  with  respect  to  the 
allocation  procedures  described  in 
S§  403.112  and  403.113.  including  the 
decision  of  an  LEA  to  leave  a 
consortium. 

( Authority:  20  U.S.C.  2341(d)(4)) 

§  403.1 16    How  does  a  State  allocate  funds 
under  the  Postsecondary  and  Adult 
Vocational  Education  Programs? 

(a)  Reservation  of  funds.  From  the 
portion  of  its  allotment  under 

§  403.180(b)(1)  for  the  basic  programs, 
each  fiscal  year  a  State  may  reserve 
funds  for  the  Postsecondary  and  Adult 
Vocational  Education  Programs. 

(b)  General  ru/e.  (1)  A  State  shall 
distribute  funds  reserved  for 
Postsecondary  and  Adult  Vocational 
Education  Programs  to  eligible 
institutions  within  the  State. 

(2)  Except  as  provided  in  paragraph 
(c)  of  this  section  and  S§  403.118  and 
403.119,  each  eligible  institution  must 
receive  an  amount  that  bears  the  same 
relationship  to  the  amount  of  funds 
reserved  for  the  Postsecondary  and 
Adult  Vocational  Education  Programs  as 
the  number  of  Pell  Grant  recipients  and 
recipients  of  assistance  from  the  Bureau 
of  Indian  Affairs  enrolled  in  vocational 
education,  as  defined  in  34  CFR  400.4, 
offered  by  the  eligible  institution  in  the 
fiscal  or  program  year  preceding  the 
fi.9cal  or  program  year  in  which  the 
allocation  is  made  bears  to  the  number 
of  those  recipients  enrolled  in 
vocational  education  programs  within 
tlie  State  in  that  preceding  year. 

(c)  Minimum  grant  amount.  (1)  A 
State  may  not  provide  a  grant  under 
paragraph  (b)  of  this  section  to  any 
institution  for  an  amount  that  is  less 
than  $50,000. 

(2)  Any  amounts  that  are  not  allocated 
by  reason  of  paragraph  (c)(1)  of  this 
section  must  be  redistributed  to  eligible 
institutions  in  accordance  with  the 
provisions  of  paragraph  (b)  of  this 
section.  ' 

(Authority:  20  U.S.C.  2341a  (a)  and  (c)) 


§  403. 1 1 7    What  definitions  apply  to  the 
Postsecondary  and  Adult  Vocational 
Education  Programs? 

For  the  purposes  of  J§  403.116, 
403.118,  and  403.120  the  following 
definitions  apply: 

(a)  Eligible  institution  means  an 
institution  of  higher  education,  an  LEA 
serving  adults,  or  an  area  vocational 
education  school  serving  adults  that 
offers  or  will  offer  a  program  that  meets 
the  requirements  of  §  403.111  and  seeks 
to  receive  assistance  under  §  403.116. 

(b)(1)  Institution  of  higher  education 
means  an  educational  institution  in  any 
State  that— 

(i)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  that  certificate,  or  who  are 
beyond  the  age  of  compulsory  school 
attendance: 

(ii)  Is  legally  authorized  within  the 
State  to  provide  a  program  of  education 
beyond  secondary  education: 

(iii)  Provides  an  educational  program 
for  which  it  awards  a  bachelor's  degree 
or  provides  not  less  than  a  two-year 
program  which  is  acceptable  fo.'  full 
credit  toward  such  a  degree,  or  in  the 
case  of  a  hospital  or  health  care  facility, 
that  provides  training  of  not  less  than 
one  year  for  graduates  of  accredited 
health  professions  programs,  leading  to' 
a  degree  or  certificate  upon  completion 
of  that  training; 

(iv)  Is  a  public  or  other  nonprofit 
institution;  and 

(v)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  approved  by  the  Secretary 
for  this  purpose  or,  if  not  so 
accredited — 

(A)  Is  an  institution  with  respect  to 
which  the  Secretary  has  determined  that 
there  is  satisfactory  assurance, 
considering  the  resources  available  to 
the  institution,  the  period  of  time,  if  any. 
during  which  it  has  operated,  the  effort 

it  is  making  to  meet  accreditation 
standards,  and  the  purpose  for  which 
this  determination  is  being  made,  that 
the  institution  will  meet  the 
accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time;  or 

(B)  Is  an  institution  whose  credits  are 
accepted,  on  transfer,  by  not  less  than 
three  institutions  which  are  so 
accredited,  for  credit  on  the  same  basis 
as  if  transferred  from  an  institution  so 
accredited. 

(2)  This  term  also  includes  any  school 
that  provides  not  less  than  a  one-year 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation  and  that  meets  the 
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provisions  of  paragraphs  (b)(1)  (i),  (ii). 
(iv).  and  (v)  of  this  definition.  If  the 
Secretary  determines  that  a  particular 
category  of  these  schools  does  not  meet 
the  requirements  of  paragraph  Cb)(lHv) 
because  there  is  no  nationally 
recognized  accrediting  agency  or 
association  qualified  to  accredit  schools 
in  that  category,  the  Secretary,  pending 
the  esUblishment  of  such  an  accrediting 
agency  or  association,  will  appoint  an 
advisory  committee,  composed  of 
persons  specially  qualified  to  evaluate 
training  provided  by  schools  in  that 
category,  that  must — 

(i)  Prescribe  the  standards  of  content, 
scope,  and  quality  that  must  be  met  in 
order  to  qualify  schools  in  that  category 
to  participate  in  the  program  pursuant  to 
this  part:  and 

(ii)  Determine  whether  particular 
schools  not  meeting  the  requirements  of 
paragraph  (b)(l)(v)  of  this  definition 
meet  those  standards. 
(Authority:  20  U.S.C.  1085) 

(c)  Pell  Grant  recipient  means  a 
recipient  of  financial  aid  under  subpart  1 
of  part  A  of  title  IV  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1070a-l 
et  seq.]. 
(Authority:  20  U.S.C.  2341a(d)) 

§  403. 118    Under  what  circumstances  may 
ttie  Secretary  waive  the  distribution 
requirements  tor  ttie  Postsecondary  and 
Adutt  Vocational  Education  Programs? 

The  Secretary  may  waive 
§  403.116(b)(2)  for  any  fiscal  or  program 
year  for  which  a  State  submits  to  the 
Secretary  an  application  for  such  a 
waiver  that — 

(a)  Demonstrates  that  the  formula  in 
§  403.116(b)(2)  does  not  result  in  a 
distribution  of  funds  to  the  institutions 
within  the  State  that  have  the  highest 
numbers  of  economically  disadvantaged 
individuals  and  that  an  alternative 
formula  would  result  in  such  a 
distribution; 

(b)  Includes  a  proposal  for  an 
alternative  formula  that  may  include 
criteria  relating  to  the  number  of 
individuals  attending  institutions  within 
the  State  who — 

(1)  Receive  need-based  postsecondary 
financial  aid  provided  from  public  funds; 

(2)  Are  members  of  families 
participating  in  the  program  for  aid  to 
families  with  dependent  children  under 
part  A  of  title  IV  of  the  Social  Security 
Act  (42  U.S.C.  601): 

(3)  Are  enrolled  in  postsecondary 
educational  institutions  that — 

(i)  Are  funded  by  the  State: 
(ii)  Do  not  charge  tuition:  and 
(iii)  Serve  only  economically 
disadvantaged  students; 


(4)  Are  enrolled  in  programs  serving 
economically  disadvantaged  adults; 

(5)  Are  participants  in  programs 
assisted  under  the  JTPA; 

(6)  Are  Pell  Grant  recipients;  and 
(c)  Proposes  an  alternative  formula 

that— 

(1)  Includes  direct  counts  of  students 
enrolled  in  the  institutions; 

(2)  Directly  relates  to  the  status  of 
students  as  economically  disadvantaged 
individuals; 

(3)  Is  to  be  uniformly  applied  to  all 
eligible  institutions; 

(4)  Does  not  include  fund  pools  for 
specific  types  of  institutions;  and 

(5)  Does  not  include  the  direct 
assignment  of  funds  to  a  particular 
institution  on  a  non-formula  basis. 

(Authority:  20  U.S.C.  2341a(b)) 

§  403. 119    Under  wtuit  circumstances  may 
the  State  wafve  the  distritHition 
requirements  for  Secondary  School 
Vocational  Education  Program  or  ttw 
Postsecondary  and  Adult  Vocational 
Education  Programs? 

(a)  This  section  applies  in  any  fiscal 
or  program  year  in  which  a  State 
reserves  15  percent  or  less  under 

§  403.180(b)(1)  for  distribution  under— 

(1)  The  Secondary  School  Vocational 
Education  Program;  or 

(2)  The  Postsecondary  and  Adult 
Vocational  Education  Programs. 

(b)  Notwithstanding  the  provisions 
and  §§  403.112,  403.113,  or  403.116.  as 
applicable,  in  order  to  result  in  a  more 
equitable  distribution  of  funds  for 
programs  serving  the  highest  numbers  of 
economically  disadvantaged 
individuals,  the  State  may  distribute  the 
funds  described  in  paragraph  (a)  of  this 
section — 

(1)  On  a  competitive  basis;  or 

(2)  Through  any  alternative  method 
determined  by  the  State. 

(Authority:  20  U.S.C.  2341b) 

§403.120    How  does  a  State  reallocate 
funds  under  ttte  Secondary  Scttool 
Vocational  Education  Program  and  the 
Postsecondary  and  Adult  Vocational 
Education  Programs? 

(a)  In  any  fiscal  or  program  year  that 
an  LEA,  area  vocational  school, 
intermediate  school  district  or  eligible 
institution  does  not  expend  all  of  the 
amounts  it  is  allocated  for  that  year 
under  the  Secondary  School  Vocational 
Education  Program  or  the  Postsecondary 
and  Adult  Vocational  Education 
Programs,  the  LEA.  area  vocational 
education,  intermediate  school  district, 
or  eligible  institution  shall  return  any 
unexpended  amounts  to  the  State  to  be 
reallocated  under  SS  403.112(b),  403.113, 
or  403.116(b).  as  applicable. 


(b)  In  any  fiscal  or  program  year  in 
which  amounts  allocated  under 
SS  403.112(b).  403.113.  403.116(b),  or 
403.118  are  returned  to  the  State  and  the 
State  is  unable  to  reallocate  those 
amounts  according  to  those  sections  in 
time  for  the  amounts  to  be  expended  in 
the  fiscal  or  program  year,  the  State 
shall  retain  the  amounts  to  be 
distributed  in  combination  with  amounts 
reserved  under  55  403.112(b],  403.113. 
403.116(b).  or  403.118  for  the  following 
fiscal  or  program  year. 

(Authority:  20  U.S.C.  2341c) 

Subpart  F— What  Kinds  of  Activities 
Does  the  Secretary  Assist  Under  the 
Special  Programs? 

General 

§  403. 1 30    What  are  the  Special  Programs? 

The  following  special  programs  are 
authorized  by  title  III  of  the  Act  and  are 
subject  to  the  requirements  of  the  State 
plan: 

(a)  State  Assistance  for  Vocational 
Education  Support  Programs  by 
Community-Based  Organizations. 

(b)  Consumer  and  Homemaking 
Education  Program. 

(c)  Comprehensive  Career  Guidance 
and  Counseling  Programs. 

(d)  Business-Labor-Education 
Partnerships  for  Training  Program. 

(e)  Supplementary  State  Grants  for 
Facilities  and  Equipment  and  Other 
Program  Improvement  Activities 
(Supplementary  State  Grants  Program) 
in  34  CFR  part  407. 

(Authority:  20  U.S.C.  2302(d)(A)-{F)) 

§  403.131    Who  is  eligible  for  an  award 
under  the  Special  Programs? 

(a)  The  fifty  States,  the  District  of 
Columbia,  Puerto  Rico,  and  the  Virgin 
Islands  are  eligible  for  an  award  under 
the— 

(1)  State  Assistance  for  Vocational 
Education  Support  and  Programs  by 
Community-Based  Organizations; 

(2)  Consumer  and  Homemaking 
Education  Programs;  and 

(3)  Comprehensive  Career  Guidance 
and  Counseling  Programs. 

(b)  States,  as  defined  in  34  CFR 
400.4(b),  are  eligible  for  the  Business- 
Labor-Education  Partnerships  for 
Training  Program. 

(c)  The  fifty  States,  the  District  of 
Columbia,  and  Puerto  Rico  are  eligible 
for  the  Supplementary  State  Grants 
Programs  in  34  CFR  part  407. 

(Authority:  20  U.S.C  2302(d)(A)-^FJ) 
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Vocational  Education  Support  Programs 
by  Community-Based  Organizations 

§  403. 1 40    What  activities  does  tti« 
Secretary  support  under  the  State 
Assistance  for  Vocational  Education 
Support  Programs  by  Community-Based 
Organizations? 

(a)  The  State  shall  provide,  in 
accordance  with  its  State  plan,  and  from 
its  allotment  for  this  program,  fmancial 
assistance  to  joint  projects  of  eligible 
recipients  and  community-based 
organizations  within  the  State  that 
provide  the  following  special  vocational 
education  services  and  activities: 

(1)  Outreach  programs  that  facihtate 
the  entr<ii;cc  of  youth  into  a  program  of 
transitional  services  and  subsequent 
entrance  into  vocational  education, 
employment,  or  other  education  and 
training. 

(2)  Transitional  services  such  as 
attitudinal  and  motivational 
prevocational  training  programs. 

(3)  Prevocational  educational 
preparation  and  basic  skills 
development  conducted  in  cooperation 
with  business  concerns. 

(4]  Special  prevocational  preparations 
programs  targeted  to  inner-city  youth, 
non-English  speaking  youth. 
Appalachian  youth,  and  the  youth  of 
other  urban  and  rural  areas  having  a 
high  density  of  poverty  who  need 
special  prevocational  education 
programs. 

(5]  Career  intern  programs. 

(6]  Model  programs  for  school 
dropouts. 

(7)  The  assessment  of  students'  needs 
in  relation  to  vocational  education  and 
jobs. 

(8)  Guidance  and  counseling  to  assist 
students  with  occupational  choices  and 
with  the  selection  of  a  vocational 
education  program. 

(b)  Disabled  individuals  who  are 
educationally  or  economically 
disadvantaged  may  participate  in 
projects  under  this  program. 

(Authority:  20  U.S.C.  2352.  2471(6)) 

§  403. 1 4 1    What  are  the  application 
requirements  for  ttie  State  Assistance  for 
Vocational  Education  Support  Programs  by 
Community-Based  Organtzatiora? 

(a)  Each  community-based 
organization  and  eligible  recipient  that 
desire  to  participate  in  this  program 
shall  jointly  prepare  and  submit  an 
application  to  the  State  board  at  the 
time  and  in  the  manner  established  by 
the  State  board. 

[b]  The  State  board  also  may 
establish  requirements  relating  to  the 
contents  of  the  applications,  except  that 
each  application  must  contain — 

(1)  An  agreement  among  the 
community-based  organization  and  the 


eligible  recipients  in  the  area  to  be 
served  that  includes  the  designation  of 
one  or  more  fiscal  agents  for  the  project: 

(2)  A  description  of  how  the  funds  will 
be  used,  together  with  evaluation 
criteria  to  be  applied  to  the  project; 

(3)  Assurances  that  the  community- 
based  organization  will  give  special 
consideration  to  the  needs  of  severely 
economically  and  educationally 
disadvantaged  youth,  ages  sixteen 
through  twenty-one,  inclusive; 

(4)  Assurances  that  business  concerns 
will  be  involved,  as  appropriate,  in 
services  and  activities  for  which 
assistance  is  sought; 

(5)  A  description  of  the  efforts  the 
community-based  organization  will 
make  to  collaborate  with  the  eligible 
recipients  participating  in  the  joint 
project; 

(6)  A  description  of  the  manner  In 
which  the  services  and  activities  for 
which  assistance  is  sought  will  serve  to 
enhance  the  enrollment  of  severely 
economically  and  educationally 
disadvantaged  youth  into  the  vocational 
education  programs;  and 

(7)  Assurances  that  the  projects 
conducted  by  the  community-based 
organization  will  conform  to  the 
applicable  standards  of  performance 
and  measures  of  effectiveness  required 
of  vocational  education  programs  in  the 
State. 

(Authority:  20  U.S.C.  2351) 

Consumer  and  Homemaking  Education 
Programs 

§403.150    What  activities  does  th« 
Secretary  support  under  the  Consumer  and 
Homemaking  Education  Programs? 

(a)  The  State  shall  conduct,  in 
accordance  with  its  State  plan,  and  from 
its  allotment  for  this  program,  consumer 
and  homemaking  education  projects  that 
may  include — 

(1)  Instructional  projects,  services, 
and  activities  that  prepare  youth  and 
adults  for  the  occupation  of 
homemaking; 

(2)  Instruction  in  the  areas  of — 
(i)  Faod  and  nutrition; 

(ii)  Individual  and  family  health; 

(iii)  Consumer  education; 

(iv)  Family  living  and  parenthood 
education; 

(v)  Child  development  and  guidance; 

(vi]  Housing  and  home  management, 
including  resource  management;  and 

(vii)  Clothing  and  textiles. 

(b)  The  State  shall  use  the  funds  for 
this  program  for  projects,  services,  and 
activities — 

(1)  For  residents  of  economically 
depressed  areas; 

(2)  That  encourage  the  participation  of 
traditionally  underserved  populations; 


(3)  That  encourage,  in  cooperation 
with  the  individual  appointed  under 

i  403.13(a).  the  elimination  of  sex  bias 
and  sex  stereotyping; 

(4)  That  improve,  expand,  and  update 
Consumer  and  Homemaking  Education 
Programs,  especially  those  that 
specifically  address  needs  described  in 
paragraphs  (b)  (1).  (2),  and  (3)  of  this 
section;  and 

(5)  That  address  priorities  and 
emerging  concerns  at  the  local.  State, 
and  national  levels. 

(c)  The  State  may  use  the  funds 
described  in  paragraph  (a)  of  this 
section  for — 

(1)  Program  development  and  the 
improvement  of  instruction  and 
curricula  relating  to— 

(i)  Managing  individual  and  family 
resources; 

(ii)  Making  consumer  choices; 

(iii)  Balancing  work  and  family; 

(iv)  Improving  responses  to  individual 
and  family  crises  (including  family 
violence  and  child  abuse); 

(v)  Strengthening  parenting  skills 
(especially  among  teenage  parents); 

(vi)  Preventing  teenage  pregnancy; 

(vii)  Assisting  the  aged,  individuals 
with  disabilities,  and  members  of  at  risk 
populations  (including  the  homeless); 

(viii)  Improving  individual,  child,  and 
family  nutrition  and  wellness; 

(ix)  Conserving  limited  resources; 

(x)  Understanding  the  impact  of  new 
technology  on  life  and  work; 

(xi)  Applying  consumer  and 
homemaking  education  skills  to  jobs  and 
careers;  and 

(xii)  Other  needs  as  determined  by  the 
State;  and 

(2)  Support  services  and  activities 
designed  to  ensure  the  quality  and 
effectiveness  of  programs,  including — 

(i)  The  demonstration  of  innovative 
and  exemplary  projects; 

(ii)  Community  outreach  to 
underserved  populations; 

(iii)  The  application  of  academic  skills 
(such  as  reading,  writing,  mathematics, 
and  science)  through  consumer  and 
homemaking  education  programs; 

(iv)  Curriculum  development; 

(v)  Research; 
.  (vi)  Program  evaluation; 

(vii)  The  development  of  instructional 
materials; 

(viii)  Teacher  education; 

(ix)  The  upgrading  of  equipment: 

(x)  Teacher  supervision; 

(xi)  State  leadership,  including  the 
activities  of  student  organizations;  and 

(xii)  State  administration,  subject  to 
S  403.151(c). 

(Authority:  20  U.S.C.  2361.  2362  (a),  (bj) 
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§403.151  How  must  hxids  b«  08*<J  under 
the  Consumer  and  Hon>emaking  Education 
Programs? 

(a)  A  State  shall  use  not  less  than  one- 
third  of  its  allotment  under  the 
Consumer  and  Homemaking  Education 
Program  in  economically  depressed 
areas  or  areas  with  high  rates  of 
unemployment  for  projects,  services, 
and  activities  designed  to  assist 
consumers,  and  to  help  improve  the 
home  environment  and  the  quality  of 
family  life. 

(b)(1)  The  State  board  shall  ensure 
that  the  experience  and  information 
gained  through  carrying  out  projects, 
services,  and  activities  under  this 
program  are  shared  with  program 
administrators  for  the  purpose  of 
program  planning. 

(2)  The  State  board  shall  use  funds 
from  its  allotment  under  this  program  to 
provide  State  leadership  and  full-time 
State  administrator(s)  qualified  by 
experience  and  educational  preparation 
in  home  economics  education. 

(3)  For  purposes  of  the  Consumer  and 
Homemaking  Education  Program.  State 
leadership  includes,  but  is  not  limited  to, 
curriculum  development,  personnel 
development,  research,  and 
dissemination  activities,  and  technical 
assistance. 

(c)  A  State  may  use.  in  addition  to 
funds  reserved  under  §  403.180(b)(4).  not 
more  than  six  percent  of  its  allotment 
under  this  program  for  State 
administration  of  projects,  services,  and 
activities  under  this  program. 

(AuUiority:  20  U.S.C  2362(c).  2363) 

Comprehensive  Career  Guidance  and 
Counseling  Programs 

§  403. 1 60    What  activities  does  the 
Secretary  support  under  the 
Comprehensive  Career  Guidance  and 
Counseling  Programs? 

(a)  The  State  shall  conduct,  in 
accordance  with  its  State  plan,  from  its 
allotment  for  this  program,  career 
guidance  and  counseling  projects, 
services,  and  activities  that  are — 

(1)  Organized  and  administered  by 
certified  counselors:  and 

(2)  Designed  to  improve,  expand,  and 
extend  career  guidance  and  counseling 
programs  to  meet  the  career 
development,  vocational  education,  and 
employment  needs  of  vocational 
education  students  and  potential 
students. 

(b)  The  purposes  of  the  projects, 
services,  and  activities  described  in 
paragraph  (a)  of  this  section  must  be 
to— 

(1)  Assist  individuals  to — 

(i)  Acquire  self-assessment,  career 

planning,  career  decision-making,  and 

employability  skills; 


(ii)  Make  the  transition  from 
education  and  training  to  work; 

(iii)  Maintain  the  marketability  of 
their  current  job  skills  in  established 
occupations; 

(iv)  Develop  new  skills  to  move  away 
from  declining  occupational  fields  and 
enter  new  and  emerging  fields  in  high- 
technology  areas  and  fields 
experiencing  skill  shortages: 

(v)  Develop  mid-career  job  search 
skills  and  to  clarify  career  goals;  and 

(vi)  Obtain  and  use  information  on 
financial  assistance  for  postsecondary 
and  vocational  education,  and  job 
training:  and 

(2)(i)  Encourage  the  elimination  of  sex, 
age,  disabling  conditions,  and  race  bias 
and  stereotyping; 

(ii)  Provide  for  community  outreach: 

(iii)  Enlist  the  collaboration  of  the 
family,  the  community,  business, 
industry,  and  labor  and 

(iv)  Be  accessible  to  all  segments  of 
the  population,  including  women, 
minorities,  disabled  individuals,  and 
economically  disadvantaged 
individuals. 

(c)  The  projects,  services,  and 
activities  described  in  paragraph  (a)  of 
this  section  must  consist  of — 

(1)  Instructional  activities  and  other 
services  at  all  educational  levels  to  help 
students  develop  the  skills  described  in 
paragraph  (b)(1)  of  this  section; 

(2)  Services  and  activities  designed  to 
ensure  the  quality  and  effectiveness  of 
career  guidance  and  counseling  projects 
such  as — 

(i)  Counselor  education,  including  the 
education  of  counselors  working  with 
individuals  with  limited  English 
proficiency; 

(ii)  Training  suppori  personnel: 

(iii)  Curriculum  development: 

(iv)  Research  and  demonstration 
projects; 

(v)  Experimental  projects; 

(vi)  The  development  of  instructional 
materials: 

(vii)  The  acquisition  of  equipment; 

(viii)  State  and  local  leadership; 

(ix)  The  development  of  career 
information  delivery  systems:  and 

(x)  Local  administration,  including 
supervision: 

(xi)  State  administration,  including 
supervision,  subject  to  {  403.161(c): 

(3)  Projects  that  provide  opportunities 
for  counselors  to  obtain  firsthand 
experience  in  business  and  industry; 
and 

(4)  Projects  that  provide  students  with 
an  opportunity  to  become  acquainted 
with  business,  industry,  the  labor 
market,  and  training  opportunities, 
including  secondary  educational 
programs  that^ 


(i)  Have  at  least  one  characteristic  of 
an  apprenticeabie  occupation  as 
recognized  by  the  Department  of  Labor 
or  the  State  Apprenticeship  Agency,  in 
accordance  with  the  National 
Apprenticeship  Act  (29  U.S.C.  50): 

(ii)  Are  conducted  in  concert  with 
local  business,  industry,  labor,  and  oth«>- 
appropriate  apprenticeship  training 
entities:  and 

(iii)  Are  designed  to  prepare 
participants  for  an  apprenticeabie 
occupation  or  provide  information 
concerning  apprenticeabie  occupations 
and  their  prerequisites. 

(Authority;  20  U.S.C.  2382  (a).  (b)| 

§  403.161    How  nnist  funds  b«  used  under 
tht  Comprehenslvt  Career  Guidance  and 
Counseling  Program*? 

(a)  A  State  shall  use  not  less  than 
twenty  percent  of  its  allotment  under  the 
Career  Guidance  and  Counseling 
Program  for  projects,  services,  and 
activities  designed  to  eliminate  sex.  age, 
and  race  bias  and  stereotyping  under 
S  403.160(b)(2)  to  ensure  that  projects, 
services,  and  activities  under  this 
program  are  accessible  to  all  segments 
of  the  population,  including  women, 
disadvantaged  individuals,  disabled 
individuals,  individuals  with  limited 
English  proficiency,  and  minorities. 

(b)(1)  The  State  board  shall  ensure 
that  the  experience  and  information 
gained  through  carrying  out  projects, 
services,  and  activities  under  this 
program  are  shared  with  program 
administrators  for  the  purpose  of 
program  planning. 

(2)  The  State  board  shall  use  funds 
from  its  allotment  under  this  program  to 
provide  State  leadership  that  is  qualified 
by  experience  and  knowledge  in 
guidance  and  counseling. 

(3)  For  purposes  of  Comprehensive 
Career  Guidance  and  Counseling 
Programs.  State  leadership  includes,  but 
is  not  limited  to  curriculum 
development,  personnel  development, 
research,  dissemination  activities,  and 
technical  assistance:  and 

(c)  A  State  may  use.  in  addition  to 
funds  reserved  under  S  403.180(b)(4),  pot 
more  than  six  percent  of  its  allotment 
under  this  program  for  State 
administration  of  projects,  services,  and 
activities  under  this  program. 

(Authority:  20  U.S.C.  2382(c).  2383) 

Business-Labor-Education  Partnership 
for  Training  Program 

§403.170    What  activities  does  the 
Secretary  support  under  ttte  Business- 
LatXK-Education  Partnership  for  Training 
Program? 

The  State  board  shall,  in  accordance 
with  the  State  plan,  from  its  allotment 
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for  this  program,  support  the 
establishment  and  operation  of  projects, 
services,  and  activities,  that — 

(a)  Provide  incentives  for  the 
coordination  of  the  Business-Labor- 
Education  Partnership  for  Training    . 
Program  with  related  efforts  under  the — 

(1)  National  Tech-Prep  Education 
Program  in  34  CFR  part  405; 

(2)  State-administered  Tech-Prep 
Education  Program  in  34  CFR  part  406; 
and 

(3)  JTPA;  and 

(b)  May  only  include,  in  addition  to 
the  activities  described  in  S  403.32(a) 
(27)  through  (30).— 

(1)  Training  and  retraining  of 
instructional  and  guidance  personnel; 

(2)  Curriculum  development  and  the 
development  or  acquisition  of 
instructional  and  guidance  equipment 
and  materials; 

(3)  Acquisition  and  operation  of 
communications  and 
telecommunications  equipment  and 
other  high-technology  equipment  for 
programs  authorized  by  this  part; 

(4)  Other  activities  authorized  by  title 
III  of  the  Act  as  may  be  essential  to  the. 
successful  establishment  and  operation 
of  projects,  services,  and  activities 
under  the  Business-Labor-Education 
Partnership  for  Training  Program, 
including  activities  and  related  services 
to  ensure  access  of  women,  minorities, 
disabled  individuals,  and  economically 
disadvantaged  individuals;  and 

(5)  Providing  vocational  education  to 
individuals  in  order  to  assist  their  entry 
intoi  or  advancement  in.  high  technology 
occupations  or  to  meet  the  technological 
need  of  other  industries  or  businesses. 

(Authority:  20  U.S.C.  2392(b)  and  2393(a), 
(d)(1)) 

§  403.171    Who  Is  eligibl*  to  apply  to  a 
State  tNMiti  for  an  award? 

(a)  The  State  board  awards  subgrants 
or  contracts  to  partnerships  between — 

(1)  An  area  vocational  education 
school,  a  State  agency,  a  local 
educational  agency,  a  secondary  school 
funded  by  the  Bureau  of  Indian  AH'airs, 
an  institution  of  higher  education,  a 
State  corrections  educational  agency,  or 
an  adult  learning  center;  and 

(2)  Business,  industry,  labor 
organizations,  or  apprenticeship 
programs. 

(b)  A  partnership  receiving  an  award 
from  a  State  board  must  include  as 
partners  at  least  one  entity  from 
paragraph  (a)(1)  of  this  section  and  at 
least  one  entity  from  paragraph  (a)(2)  of 
this  section,  and  may  include  more  than 
one  entity  from  each  group. 

(Authority:  20  U.S.C.  2392(a)(1)) 


§  403. 1 72  What  special  conskterationa 
must  the  State  board  give  In  approving 
projects,  services,  and  activities? 

The  State  board,  in  approving 
projects,  services,  and  activities  assisted 
under  the  Business-Labor-Education 
Partnership  Training  Program,  shall  give 
special  consideration  to  the  following: 

(a)  The  level  and  degree  of  business 
and  industry  participation  in  the 
development  and  operation  of  the 
program. 

(b)  The  current  and  projected  demand 
within  the  State  or  relevant  labor 
market  area  for  workers  with  the  level 
and  type  of  skills  the  program  is 
designed  to  produce. 

(c)  The  overall  quality  of  the  proposal, 
with  particular  emphasis  on  the 
probability  of  successful  completion  of 
the  program  by  prospective  trainees  and 
the  capability  of  the  eligible  recipient, 
with  assistance  from  participating 
business  or  industry,  to  provide  high 
quality  training  for  skilled  workers  and 
technicians  in  high  technology. 

(d)  The  commitment  to  serve,  as 
demonstrated  by  special  efforts  to 
provide  outreach,  information,  and 
counseling,  and  by  the  provision  of 
remedial  instruction  and  other 
assistance,  all  segments  of  the 
population,  including  women,  minorities, 
disabled  individuals,  and  economically 
disadvantaged  individuals. 

(e)  Projects,  services,  and  activities  to 
provide  vocational  education  for 
individuals  who  have  attained  55  years 
of  age  in  order  to  assist  their  entry  into, 
or  advancement  in.  high  technology 
occupations  or  to  meet  the  technological 
needs  of  other  industries  or  businesses. 

(Authority:  20  U.S.C.  2393(b)  and  (d)(2)) 

(403.173    What  expenses  are  allowable? 

The  State  board  shall  use  funds 
awarded  under  the  Business-Labor- 
Education  Partnership  for  Training 
Program  only  for — 

(a)  Expenses  incurred  in  carrying  out 
the  programs,  services,  and  activities 
described  in  S  403.170.  including,  for 
example,  expenses  for — 

(1)  The  introduction  of  new  vocational 
education  programs,  particularly  in 
economically  depressed  urban  and  rural 
areas; 

(2)  The  introduction  or  improvement 
of  basic  skills  instruction,  including 
English-as-a-second-language 
instruction,  in  order  for  an  individual  to 
be  eligible  for  employment,  to  continue 
employment,  or  to  be  eligible  for  career 
advancement; 

(3)  Costs  associated  with  coordination 
between  vocational  education  programs, 
business,  and  industry,  including 
advisory  council  meetings  and 
newsletters;  and 


(4)  Transportation  and  child-care 
services  for  students  necessary  to 
ensure  access  of  women,  minorities, 
disabled  individuals,  and  economically 
disadvantaged  individuals  to  projects, 
services,  and  activities  authorized  by 
the  Business-Labor-Education 
Partnership  for  Training  Program;  and 

(b)(1)  Subject  to  paragraph  (b)  (2)  of 
this  section,  expenditures  for  necessary 
and  reasonable  administrative  costs  of 
the  State  board  and  of  eligible  partners/ 

(2)  Total  expenditures  for 
administrative  costs  of  the  State  board 
and  of  eligible  partners  may  not  exceed 
10  percent  of  the  State's  allotment  for 
this  program  in  the  Tirst  year  and  five 
percent  of  that  allotment  in  each 
subsequent  year. 

(Authority:  20  U.S.C.  2392(d)  and  2393(a)(1)) 

§403.174    What  additional  fiacal 
requirements  apply  to  the  Busineta-L^lior- 
Educatlon  Partnership  for  Training 
Program? 

(a)  The  business  and  industrial  share 
of  the  costs  required  in  fi  403.32(a)(29) 
may  be  in  the  form  of  either 
expenditures  or  the  fair  market  value  of 
in-kind  contributions  such  as  facilities, 
overhead,  personnel,  and  equipment. 

(b)  The  State  board  shall  use  equal 
amounts  from  its  allotment  under  this 
program  and  from  its  allotment  for  basic 
programs  to  provide  the  Federal  share  of 
cost  of  projects,  services,  and  activities 
under  this  program. 

(c)  If  an  eligible  partner  demonstrates 
to  the  satisfaction  of  the  State  that  it  is 
incapable  of  providing  all  or  part  of  the 
non-Federal  portion  of  the  costs  of 
projects,  services,  and  activities,  as 
required  by  S  403.32(a)(29).  the  State 
board  may  use  funds  available  under 
parts  A  and  C  of  title  II  of  the  Act  or 
funds  available  from  State  sources  in 
place  of  the  non-Federal  portion. 

(Authority:  20  U.S.C.  2392(c)) 

Subpart  G— What  Financial  Conditions 
Must  Be  IMet  by  a  State? 

§403.180    How  must  a  State  reserve  funds 
for  ttte  iMsic  programa? 

(a)(1)  Except  as  provided  in  paragraph 
(a)  (2)  of  this  section,  each  State  shall 
reserve  from  its  allotment  under  the 
basic  programs  authorized  by  title  II  of 
the  Act,  for — 

(i)  The  Program  for  Single  Parents. 
Displaced  Homemakers.  and  Single 
Pregnant  Women  under  §  403.81.  and  the 
Sex  Equity  Program  under  §  403.91. 
respectively,  an  amount  that  is  not  less 
than  the  amount  the  State  reserved  for 
each  of  those  programs  under  section 
202  of  the  Carl  D.  Perkins  Vocational 
Education  Act  (CDPVEA)  from  its  Fiscal 
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Year  (FY)  1991  grant  from  the  FY  1990 
appropriation;  and 

(ii)  The  Program  for  Criminal 
Offenders  under  §  403.101  an  amount 
that  is  not  less  than — 

(A)  The  amount  the  State  reserved  for 
projects,  services,  or  activities  under 
section  202(6)  of  the  CDPVEA  from  its 
FY  1991  grant  from  the  FY  1990 
appropriation:  and 

(B)  The  amount  of  Federal  funds 
under  the  CDPVEA.  other  than  the  one 
percent  reserve  under  section  202(6)  of 
the  Act.  that  the  State  and  its  eligible 
recipients  obligated  for  projects, 
services,  and  activities  for  criminal 
offenders  in  correctional  institutions 
from  its  FY  1991  grant  from  the  FY  1990 
appropriation. 

(2)  In  any  year  in  which  a  State 
receives  an  amount  for  purposes  of 
carr>'ing  out  programs  under  Title  II  of 
the  Act  that  is  less  than  the  amount  the 
State  received  for  those  purposes  in  its 
FY  1991  grant  award  from  the  FY  1990 
appropriation  under  the  Carl  D.  Perkins 
Vocational  Education  Act.  the  State 
shall  ratably  reduce  the  amounts 
reserved  under  paragraph  (a)(1)  of  this 
section  in  the  same  proportion  that  the 
amount  for  carrying  out  programs  under 
title  II  of  the  Act  is  less  than  the  amount 
the  State  received  for  those  purposes 
from  the  FY  1990  appropriation. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  from  its  allotment  for 
the  basic  programs  authorized  by  title  II 
of  the  Act.  a  State  shall  reserve — 

(1 )  At  least  75  percent  for  the 
Secondary  School  Vocational  Education 
Program  and  the  Postsecondary  and 
Adult  Vocational  Education  Programs 
described  in  §  403.111; 

(2)  Ten  and  one-half  percent  for  the 
Program  for  Single  Parents,  Displaced 
Homemakers.  and  Single  Pregnant 
Women  described  in  §  403.81  and  the 
Sex  Equity  Program  described  in 

§  403.91.  as  follows: 

(i)  Not  less  than  seven  percent  for  the 
Program  for  Single  Parents,  Displaced 
Homemakers.  and  Single  Pregnant 
Women. 

(ii)  Not  less  than  three  percent  for  the 
Sex  Equity  Program: 

(3)  Not  more  than  eight  and  one-half 
percent  for  State  Programs  and  State 
Leadership  Activities  described  in 
§§403.70  and  403.71; 

(4)  Not  more  than  five  percent  or 
$250,000,  whichever  is  greater,  for 
administration  of  the  State  plan,  of 
which — 

(i)  Not  less  than  $60,000  must  be 
available  for  carrying  out  the  provisions 
in  §  403.13,  regarding  the  personnel 
requirements  for  eliminating  sex 
discrimination  and  sex  stereotyping;  and 


(ii)  Remaining  amounts  may  be  used 
for  the  costs  of — 

(A)  Developing  the  State  plan; 

(B)  Reviewing  local  applications: 

(C)  Monitoring  and  evaluating 
program  effectiveness: 

(D)  Providing  technical  assistance: 

(E)  Ensuring  compliance  with  all 
applicable  Federal  laws,  including 
required  services  and  activities  for 
individuals  who  are  members  of  special 
populations;  and 

(F)  Supporting  the  activities  of  the 
technical  committees  it  establishes 
under  §  403.12(b)(1):  and 

(5)  One  percent  for  Programs  for 
Criminal  Offenders  described  in 
§  403.101. 

(c)  The  procedure  for  meeting  the 
"hold-harmless"  requirements  in 
S  403.180(a)  and  the  $250,000  minimum 
for  State  administration  provision  in 
§  403.180(b)(4)  is  as  follows: 

(1)  If  the  five  percent  reserved  for 
administration  is  less  than  the  $250,000 
minimum  allowed  by  paragraph  (b)(4)  of 
this  section,  or  if  any  of  the  amounts 
reserved  for  the  Program  for  Single 
Parents,  Displaced  Homemakers,  and 
Single  Pregnant  Women  in  §  403.81.  the 
Sex  Equity  Program  in  §  403.91,  or  the 
Program  for  Criminal  Offenders  in 

§  403.101,  respectively,  is  less  than  the 
amount  reserved  for  that  program  in  FY 

1990  (funds  from  the  FY  1990 
appropriation  awarded  in  the  States  FY 

1991  grant),  a  State  shall  subtract  any 
amount  necessary  to  satisfy  the  $250,000 
minimum  for  State  administration  or  any 
of  the  "hold-harmless"  amounts  from  the 
total  basic  programs  award  received  by 
the  State. 

(2)  The  State  shall  reserve  $250,000  for 
administration  and  shall  reserve  for  any 
program  not  meeting  the  "hold- 
harmless"  requirement  an  amount 
necessary  to  meet  that  requirement. 

(3)  The  State  shall  reserve  from  the 
remainder  of  the  basic  program  award 
an  amount  for  each  of  the  remaining 
programs  that  is  proportionate  to  the 
amount  that  program  would  have 
received  in  the  absence  of  a  shortfall  in 
the  amounts  reserved  for  administration 
or  to  meet  the  "hold-harmless" 
requirements  in  paragraph  (a)(1)  of  this 
section. 

Example:  1  (a)  A  State  receives  a  basic 
programs  award  of  $4,000,000.  Five  percent  of 
the  basic  programs  award  equals  $200,000, 
which  is  $50,000  less  than  the  $250,000 
minimum  that  may  l>e  reserved  for  State 
administration.  To  determine  the  amount  of 
funds  that  will  be  reserved  for  each  program 
under  title  II,  parts  A,  B,  and  C  of  the  Act,  the 
State  Tirst  subtracts  $250,000  for  State 
administration  from  the  $4,000,000  basic 
programs  award  ($4,000,000  -  $250,000  = 
$3.75a000). 


(b)  Second,  the  State  determines  the 
amount  that  would  have  been  reserved  for 
each  of  the  programs  under  title  II.  parts  A.  B. 
and  C  of  the  Act  in  the  absence  of  a  shortfall 
in  the  set-aside  amount  for  administration,  as 
follows: 


3.0%  X 

$120,000  For  Sex  Equity 

$4,000,000  = 

Programs. 

7.5%  X 

300,000 

For  Programs  for 

$4,000,000  = 

Single  Parents. 
Displaced 

Homemakers. 

and  Single 

Pregnant 

Women. 

8.5%  X 

340,000 

For  State 

$4,000,000= 

Programs  and 
State  leadership 
Activities. 

1.0%  X 

40.000 

For  Programs  for 

$4,000,000= 

Criminal 
Offenders. 

75%  X 

3,000.000  For  Part  C  of  Title 

$4,000,000  = 

II. 

3.800,000 

(c)  Third,  the  State  converts  each  of  these 
amounts  into  a  percentage  by  dividing  each 
amount  by  the  sum  of  the  amounts  the 
programs  would  have  received  in  the  absence 
of  a  shortfall  ($3,800,000)  and  multiplies  the 
remaining  basic  programs  award  ($3,750,000) 
by  these  percentages  to  determine  the 
amount  to  reserve  for  each  program  under 
parts  A.  B.  and  C  of  title  II  of  the  Act,  as 
follows: 


(120.000/ 
$3,800,000)  X 
$3,750,000  = 

(300,000/ 
$3,800,000)  X 
$3,750,000  = 


($340,000/ 
$3,800,000)  X 
$3,750,000  = 

($40,000/ 
$3,800,000)  X 
$3,750,000  = 

($3,000,000/ 
$3,800,000)  X 
$3,750,000  = 


$lia421  For  Sex  Equity 
Programs. 

296,053  For  Programs  for 
Single  Parents, 
Displaced 
Homemakers, 
and  Single 
Pregnant 
Women. 

335,526  For  State 

Programs  and 
State  Leadership 
Activities. 
39,474  For  Programs  for 
Criminal 
Offenders. 

2,960.526  For  Part  C  of  Title 
II. 


3,750,000 


This  example  assumes  that  amounts 
reserved  meet  the  "hold-harmless" 
requirement  of  section  102(c)(1)  of  the  Act. 

Example  2:  A  State's  seven  percent  reserve 
from  its  FY  1992  grant  for  the  Program  for 
Single  Parents,  Displaced  Homemakers,  and 
Single  Pregnant  Women  is  $1,400,000  and  the 
amount  reserved  for  that  program  from  its  FY 

1991  grant  was  $1,581,000.  Therefore,  the  FY 

1992  reserve  for  that  program  is  $181,000  less 
than  the  amount  reserved  in  FY  1991.  The 
State  received  a  basic  programs  award  of 
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$20,000,000  in  FY  1992.  The  other  programs 
under  Utle  II,  part  B  meet  the  "hold-harmless" 
requirement  of  {  403.189(a)(1),  and  the  reserve 
for  Stale  administration  exceeds  $2Saoaa 
The  State  determines  the  amount  of  funds  to 
be  reserved  for  each  program  under  title  II. 
parts  A,  B.  and  C  of  the  Act  as  follows: 

(a)  First,  the  State  subtracts  $1,581,000  from 
the  $20,000,000  total  basic  programs  award 
($20,000,000  -  $1,561,000  =  $18,419,000). 

(b)  Second,  the  State  determines  the 
amount  that  would  have  been  reserved  for 
each  of  the  programs  under  parts  A,  B,  end  C 
of  title  0  of  the  Act  in  the  absence  of  a 
shortfall  in  the  set-aside  amount  for  the 
Program  for  Single  Parents,  Displaced 
Homemakers,  and  Single  Pregnant  Women,  as 
follows: 


5.0%  X   1 1 

$20,000,000= 
3.5%  X 

$20X00.000= 
8.5%  X 

$20,000,000  = 


1.0%  X 
$20,000,000  = 

75.0%  X  I 
$20,000,000  = 


$1,000,000    For 

administration. 
700,000  For  Sex  Equity 
Programs. 
1,700,000   For  State 

Programs  and 
State  Leadership 
Activities. 
200,000   For  Programs  for 
Criminal 
Offenders. 
15,000,000  For  Part  C  of  Title 
II. 

18.600.000 


(c)  Third,  the  Slate  converts  each  of  these 
amounts  into  a  percentage  by  dividing  each 
amount  by  the  sum  of  the  amounts  the 
programs  would  have  earned  in  the  absence 
of  a  shortfall  ($18,600,000)  and  multiplies  the 
remaining  basic  programs  award  ($18,419,000) 
by  these  percentages  to  determine  the 
amount  to  reserve  each  program  under  parts 
A.  B.  and  C  of  title  11  of  the  Act.  as  follows: 


(51,000,000/ 

$990,269 

For 

$18,600,000) 

administra- 

X 

tion. 

$18,419,000  = 

($700,000/ 

6S3.188 

For  Sex  Equity 

$18.600W0) 

Programs. 

$18,419,000  = 

($1,700,000/ 

1.683.457 

For  State 

$18,600,000) 

Programs 

X 

and  State 

$18,419,000= 

Leadership 
Activities. 

($200,000/ 

198.054 

For  Programs 

$18,600,000) 

for  Criminal 

X 

Offenders. 

$18,419,000  = 

($15,000,000/ 

14,854.032 

For  Part  C  of 

$18,600,000) 

Title  IL 

$18,419,000  = 

18.419.000 


This  example  assumes  that  amounts 
reserved  for  the  Sex  Equity  Program  and 


Programs  for  Criminal  Offenders  meet  the 
"hold-harmless"  requirement  of  section  102(c) 
(1)and(2)of  the  Act. 

(d)  The  procedure  for  meeting  the 
ratable  reduction  provision  in  paragraph 
(a)(2)  of  this  section  is  as  follows: 

(1)  If  a  State's  basic  programs  award 
under  title  II  of  the  Act  for  FY  1992  or  in 
future  years  is  less  than  that  State's 
basic  grant  amount  in  FY  1991,  a  State 
shall  determine  the  percentage  that  the 
basic  programs  award  is  of  the  FY  1991 
basic  programs  award. 

(2)  The  State  shall  multiply  the 
amounts  reserved  in  FY  1991  for  each  of 
the  three  programs  covered  by  the 
"hold-harmless"  provisions  in  paragraph 
(a)(1)  of  this  section  by  this  percentage. 

(3)  The  State  shall  compare  the 
amounts  that  would  be  reserved  for 
these  programs  in  FY  1992  to  determine 
if  these  amounts  are  less  than  the 
ratably  reduced  hold-harmless  amounts, 
and  if  so,  shall  proceed  with  the 
calculation  required  by  paragraph  (c)  of 
this  section  except  using  the  ratably 
reduced  "hold-harmless"  amounts. 
(Authority:  20  U.S.C.  2312) 

§  403. 1  e  1  What  are  ttt«  cost-sharing 
requirements  appliC8t>le  to  the  basic 
programs? 

(a)  A  State  shall  match,  from  non- 
Federal  sources  and  on  a  dollar-for- 
dollar  basis,  the  funds  reserved  for 
administration  of  the  State  plan  under 
§  403.180(b)(4). 

(b)  The  matching  requirement  under 
paragraph  (a)  of  this  section  may  be 
applied  overall,  rather  than  line-by-line, 
to  State  administrative  expenditures. 

(c)  A  State  shall  provide  from  non- 
Federal  sources  for  State  administration 
under  the  Act  an  amount  that  is  not  less 
than  the  amount  provided  by  the  State 
from  non-Federal  sources  for  State 
administrative  costs  for  the  preceding 
fiscal  or  program  year. 

Example  for  paragmph  (bf:  From  the  five 
percent  reserved  for  the  administration  of  the 
State  plan,  a  State  must  reserve  $60,000  to 
carry  out  the  provisions  in  S  403.13.  The 
$60,000  must  be  matched,  but  the  matching 
funds  need  not  be  used  for  the  activities 
described  in  {  403.13. 

(Authority:  20  U.S.C.  2312(b)  and  2468d: 
House  Report  No.  101-660.  lOlst  Cong.,  2nd 
Sess.  pp.  103  and  104  (1990)) 

§403.182    What  Is  the  maintenance  of 
fiscal  effort  requirement? 

The  Secretary  may  not  make  a 
payment  under  the  Act  to  a  State  for 
any  fiscal  year  unless  the  Secretary 
determines  that  the  fiscal  effort  per 
student,  or  the  aggregate  expenditures  of 
that  State,  from  State  sources,  for 


vocational  education  for  the  fiscal  year 
(or  program  year)  preceding  the  fiscal 
year  (or  program  year)  for  which  the 
determination  is  made,  at  least  equaled 
its  effort  or  expenditures  for  vocational 
education  for  the  second  preceding 
fiscal  year  (or  program  year). 

(Authority:  20  U.S.C  2463(a)) 

5  403. 1»3    Under  what  drcumatancet  may 
the  Secretary  waive  the  maintenance  of 
effort  requiren>ent? 

(a)  The  Secretary  may  waive  the 
maintenance  of  effort  requirement  in 
S  403.182  for  a  State  for  one  year  only 

(1)  The  Secretary  determines  that  a 
waiver  would  be  equitable  due  to 
exceptional  or  uncontrollable 
circumstances  affecting  the  Stale's 
ability  to  maintain  fiscal  effort:  and 

(2)  The  State  has  decreased  its 
expenditures  for  vocational  education 
from  non-Federal  sources  by  no  more 
than  five  percent. 

(b)  For  purposes  of  this  section, 
"exceptional  or  uncontrollable 
circumstances"  include,  but  are  not 
limited  to.  the  following: 

(1)  A  natural  disaster. 

(2)  An  unforeseen  and  precipitous 
decline  in  financial  resources. 

(c)  The  Secretary  does  not  consider 
tax  initiatives  or  referenda  to  be 
exceptional  or  uncontrollable 
circumstances. 

(Authority:  20  U3.C.  2463(b)) 

§  403.184    How  does  a  State  request  a 
wahrar  of  ttte  maintenance  of  effort 
requirement? 

A  State  seeking  a  waiver  of  the 
maintenance  of  effort  requirement  in 
§  403.182  shall— 

(a)  Submit  to  the  Secretary  a  request 
for  a  waiver;  and 

(b)  Include  in  the  request — 

(1)  The  reason  for  the  request: 

(2)  Information  that  demonstrates  that 
a  waiver  is  justified:  and 

(3)  Any  additional  information  the 
Secretary  may  require. 

(Authority:  20  U.S.C.  2463(b)) 

§  403.185    How  does  the  Secretary 
compute  maintenance  of  effort  In  the  event 
of  a  waiver? 

If  a  State  has  been  granted  a  waiver 
of  the  maintenance  of  effort  requirement 
that  allows  it  to  receive  a  grant  for  a 
fiscal  year,  the  Secretary  determines 
whether  the  State  has  met  that 
requirement  for  the  grant  to  be  awarded 
for  the  year  after  the  year  of  the  waiver 
by  comparing  the  amount  spent  for 
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vocational  education  from  non-Federal 
sources  in  the  first  preceding  fiscal  year 
(or  program  year)  with  the  amount  spent 
in  the  third  preceding  fiscal  year  (or 
program  year). 

Example:  Because  exceptional  or 
uncontrollable  circumstances  prevented  a 
Slate  from  maintaining  its  level  of  Tiscal 
effort  in  a  program  year  1989  (July  1, 1988- 
June  30. 1989)  at  the  level  of  its  fiscal  effort  in 
program  year  1988  (July  1. 1987-June  30. 1988). 
the  Secretary  granted  the  State  a  waiver  of 
the  maintenance  of  effort  requirement  that 
permits  the  State  to  receive  its  fiscal  year 
1990  grant  (a  grant  that  is  awarded  on  or  after 
July  1. 1990  from  funds  appropriated  in  the 
fiscal  year  1990  appropriation).  To  be  eligible 
to  receive  its  fiscal  year  1991  grant  (the  grant 
to  be  awarded  for  the  year  after  the  year  of 
the  waiver),  the  State's  expenditures  from  the 
first  preceding  program  year  (July  1. 1989- 
June  30. 1990)  must  equal  or  exceed  its 
expenditures  from  the  third  preceding 
program  year  (July  1, 1987  to  June  30. 1988). 

(Authority:  20  U.S.C.  2463(c)) 

§  403. 1 86    What  are  the  administrative  cost 
requirements  applicable  to  a  State? 

(a)  Basic  Programs.  A  State  may  use 
only  funds  reserved  under 

§  403.180(b)(4)  to  administer  the 
programs  under  Title  II  of  the  Act. 
including  Programs  for  Criminal 
Offenders. 

(b)  Special  Programs.  (1)  A  State  may 
use  the  funds  reserved  under 

§  403.180(b)(4)  to  administer  any  of  the 
special  programs  listed  in  S  403.130. 

(2)  In  addition  to  the  funds  reserved 
under  §  403.180(b)(4),  a  State  may  use 
only  an  amount  of  funds  from  its 
allotment  for  the  State  Assistance  for 
Vocational  Education  Support  Programs 
by  Community-Based  Organizations  that 
is  necessary  and  reasonable  for  the 
proper  and  efficient  State  administration 
of  that  program. 

(3)  In  addition  to  the  funds  reserved 
under  §  403.180(b)(4),  a  State  may  use 
the  amounts  reserved  for  the  Consumer 
and  Homemaking  Education  Program, 
the  Comprehensive  Career  Guidance 
and  Counseling  Program,  and  the 
Business-Labor-Education  Partnership 
for  Training  Program  under 

§§  403.151(c).  403.161(c).  and  403.173(b), 
respectively,  for  the  proper  and  efficient 
administration  of  each  program. 

(Authority:  20  U.S.C.  2302(d)(AHF)  and 
2312(a)) 

§  403. 187    How  may  a  State  provide 
technical  assistance? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  State  may  use  only 
an  amount  of  the  funds  reserved  for 
each  of  the  basic  programs  listed  in 
§  403.60  and  the  special  programs  listed 
in  §  403.130  to  pay  the  costs  of  providing 
technical  assistance  that  is  necessary 


and  reasonable  to  promote  or  enhance 
the  quality  and  effectiveness  of  that 
program. 

(b)  A  State  may  not  use  funds 
reserved  under  §  403.180(b)(1)  for  the 
Secondary  School  Vocational  Education 
Program  and  the  Postsecondary  and 
Adult  Vocational  Education  Program  or 
funds  allotted  under  34  CFR  part  407  for 
the  Supplementary  State  Grants 
Program  to  pay  the  costs  of  providing 
technical  assistance. 

(c)  In  providing  technical  assistance 
under  paragraph  (a)  of  this  section,  a 
State  may  not  use  amounts  to  an  extent 
that  would  interfere  with  achieving  the 
purposes  of  the  program  for  which  the 
funds  were  awarded. 

(Authority:  20  U.S.C.  2302(d)(A)-(F).  2312(a). 
and  2323(b)(5)) 

Subpart  H— What  Conditions  Must  Be 
Met  by  Local  Recipients? 

§403.190    What  are  the  requirements  for 
receiving  a  sut>grant  or  contract? 

(a)  Each  eligible  recipient  desiring 
financial  assistance  under  the 
Secondary  School  Vocational  Education 
Program  or  the  Postsecondary  and  Adult 
Vocational  Education  Program  must 
submit  to  the  State  board,  according  to 
requirements  established  by  the  State 
board,  an  application  covering  the  same 
period  as  the  State  plan,  for  the  use  of 
that  assistance.  The  State  board  shall 
determine  requirements  for  local 
applications,  except  that  each 
application  must — 
(1)  Contain  a  description  of — 
(i)  The  vocational  education  program 
to  be  funded,  including — 

(A)  The  extent  to  which  the  program 
incorporates  each  of  the  requirements 
described  in  S  403.111  (a),  (b).  and  (c); 

and 

(B)  How  the  eligible  recipient  will  use 
the  funds  available  under  §§  403.112. 
403.113.  or  403.116  and  from  other 
sources  to  improve  the  program  with 
regard  to  each  requirement  and  activity 
described  in  §  403.111  (c)  and  (d); 

(ii)  How  the  needs  of  individuals  who 
are  members  of  special  populations  will 
be  assessed  and  the  planned  use  of 
funds  to  meet  those  needs; 

(iii)  How  access  to  programs  of  good 
quality  will  be  provided  to  students  who 
are  economically  disadvantaged 
(including  foster  children),  students  with 
disabilities,  and  students  of  limited 
English  proficiency  through  affirmative 
outreach  and  recruitment  efforts; 

(iv)  The  program  evaluation  standards 
the  applicant  will  use  to  measure  its 
progress; 

(v)  The  methods  to  be  used  to 
coordinate  vocational  education 
services  with  relevant  programs 


conducted  under  the  JTPA.  including 
cooperative  arrangements  established 
with  private  industry  councils 
established  under  section  102(a)  of  that 
Act.  in  order  to  avoid  duplication  and  to 
expand  the  range  of  and  accessibility  to 
vocational  education  services: 

(vi)  The  methods  used  to  develop 
vocational  educational  programs  in 
consultation  with  parents  and  students 
of  special  populations; 

(vii)  How  the  eligible  recipient 
coordinates  with  community-based 
organizations; 

(viii)  The  manner  and  the  extent  to 
which  the  eligible  recipient  considered 
the  demonstrated  occupational  needs  of 
the  area  in  assisting  programs  funded 
under  the  Act; 

(ix)  How  the  eligible  recipient  will 
provide  a  vocational  education  program 
that— 

(A)  Integrates  academic  and 
occupational  disciplines  so  that  students 
participating  in  the  program  are  able  to 
achieve  both  academic  and 
occupational  competence;  and 

(B)  Offers  coherent  sequences  of 
courses  leading  to  a  job  skill;  and 

(x)  How  the  eligible  recipient  will 
monitor  the  provision  of  vocational 
education  to  individuals  who  are 
members  of  special  populations; 

(2)  Provide  assurances  that — 
(i)  The  programs  funded  under 

S§  403.112.  403.113,  or  403.116  will  be 
carried  out  according  to  the 
requirements  regarding  special 
populations; 

(ii)  The  eligible  recipient  will  provide 
a  vocational  program  that — 

(A)  Encourages  students  through 
counseling  to  pursue  coherent  sequences 
of  courses; 

(B)  Assists  students  who  are 
economically  disadvantaged,  students  of 
limited  English  proficiency,  and  students 
with  disabilities  to  succeed  through 
supportive  services  such  as  counseling. 
English-language  instruction,  child  care, 
and  special  aids; 

(C)  Is  of  a  size,  scope,  and  quality  as 
to  bring  about  improvement  in  the 
quality  of  education  offered  by  the 
school;  and 

(D)  Seeks  to  cooperate  with  the  sex 
equity  program  carried  out  under 

§  403.91;  and 

(iii)  The  eligible  recipient  will  provide 
sufficient  information  to  the  State  to 
enable  the  State  to  comply  with  the 
requirements  in  §  403.113;  and 

(3)  Contain  a  report  on  the  number  of 
individuals  in  each  of  the  special 
populations. 

(b)  Each  eligible  recipient  desiring 
financial  assistance  under  title  II  of  the 
Act  must  provide  assurances  to  the 
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State  board  that,  with  respect  to  any 
project  that  is  funded  under  title  II  or ' 
title  III  of  the  Act.  it  will— 

(1)  Assist  students  who  are  members 
of  special  populations  to  enter 
vocational  education  programs,  and, 
with  respect  to  students  with 
disabilities,  assist  in  fulfilling  the 
transitional  service  requirement  of 
section  626  of  the  IDEA; 

(2)  Assess  the  special  needs  of 
students  participating  in  programs 
receiving  assistance  under  titles  II  and 
III  of  the  Act.  with  respect  to  their 
successful  completion  of  the  vocational 
education  program  in  the  most 
integrated  setting  possible; 

(3)  Provide  supplementary  services,  as 
defined  in  34  CFR  400.4(b).  to  students 
who  are  members  of  special 
populations; 

(4)  Provide  guidance,  counseling,  and 
career  development  activities  conducted 
by  professionally  trained  counselors  and 
teachers  who  are  associated  with  the 
provision  of  those  special  services; 

(5)  Provide  counseling  and 
instructional  services  designed  to 
facilitate  the  transition  from  school  to 
post-school  employment  and  career 
opportunities;  and 

(c)  Each  eligible  recipient  desiring 
financial  assistance  under  title  II  of  the 
Act  must  provide  the  services  and 
activities  described  in  paragraph  (b)  of 
this  section,  to  the  extent  possible  with 
funds  awarded  under  the  Act.  and 
indicate  in  its  local  application  whether 
any  non-Federal  funds  will  be  used  for 
this  purpose. 

Cross-Reference:  Sec  §  403.193(e) 

(d)  Each  eligible  recipient  desiring 
financial  assistance  under  the  Act  shall 
provide  sufficient  information  to  the 
State,  as  the  State  board  requires,  to 
demonstrate  to  the  State  board  that  the 
eligible  recipient's  projects  comply  with 
§  403.32(a)(18H26). 

(e)  Each  eligible  recipient  desiring 
financial  assistance  under  the  Act 
shall— 

(1)  Provide  the  assurance  described  in 
§  403.14(a)(2];  and 

(2)  Include  in  its  application,  as 
appropriate, — 

(i)  The  number  of  disabled  students, 
economically  disadvantaged  students, 
and  students  with  limited  English 
proficiency  in  its  vocational  program; 

(ii)  An  assessment  of  the  vocational 
needs  of  its  disabled  students, 
economically  disadvantaged  students, 
and  students  with  limited  English 
proficiency;  and 

(iii)  A  plan  to  provide  supplementary 
services  sufficient  to  meet  the  needs 
identified  in  the  assessment  described  in 
paragraph  (e)(2)(ii). 


(Authority:  20  U.S.C.  2321(c)(1).  (d).  (e):  2328; 
and  2343) 

§  403.191    What  are  the  requirements  for 
program  evaluation? 

(a)  (1)  Beginning  in  the  1992-1993 
school  year,  each  recipient  of  financial 
assistance  under  §§  403.112,  403.113,  or 
403.116  shall  evaluate  annually  the 
effectiveness  of  the  recipient's  entire 
vocational  education  program, 
regardless  of  which  particular  projects 
are  assisted  with  those  Federal  funds. 

(2)  The  annual  evaluation  must  be 
based  on  the  standards  and  measures 
developed  by  the  State  board  in 
accordance  with  §S  403.201.  403.202.  and 
403.203,  including  any  modifications 
made  by  the  recipient  in  accordance 
with  paragraph  (b)  of  this  section. 

(b)  (1)  Each  recipient  may  modify  the 
State  standards  and  measures  based 
on — 

(i)  Economic,  geographic,  or 
demographic  factors;  or 

(ii)  The  characteristics  of  the 
f'opulations  to  be  served. 

(2)  Modifications  must  conform  to  the 
i'ssessment  criteria  contained  in  the 
Gtate  plan. 

(c)  Each  recipient,  as  part  of  the 
annual  evaluation  required  in  paragraph 
(a)  of  this  section,  and  with  the  full 
participation  of  representatives  of 
special  populations,  shall — 

(1)  Identify  and  adopt  strategies  to 
overcome  barriers  that  are  resulting  in 
lower  rates  of  access  to,  or  success  in, 
vocational  education  programs  for 
members  of  special  populations;  and 

(2)  Evaluate  the  progress  of 
individuals  who  are  members  of  special 
populations  in  the  recipient's  entire 
vocational  education  program. 

(d)  Each  recipient,  as  a  part  of  the 
annual  evaluation  required  in  paragraph 
(a)  of  this  section,  shall  evaluate  the 
progress  of  the  recipient's  entire 
vocational  education  program,  in 
providing  vocational  education  students 
with  strong  experience  in  and 
understanding  of  all  aspects  of  the 
industries  the  students  are  preparing  to 
enter. 

(Authority:  20  U.S.C.  2325(a)  and  2327(a)) 

§403.192    Wttat  are  ttM  requirements  for 
program  improvement? 

(a)  If,  beginning  not  less  than  one  year 
after  implementing  the  program 
evaluation  required  in  §  403.191,  a 
recipient  determines,  through  its  annual 
evaluation,  that  it  is  not  making 
substantial  progress  in  meeting  the 
standards  and  measures  developed  by 
the  State  under  S§  403.201  and  403.202, 
the  recipient  shall  develop  a  plan  for 
program  improvement  for  the 
succeeding  school  year. 


(b)  The  plan  must  be  developed  in 
consultation  with  teachers,  parents,  and 
students  concerned  with  or  affected  by 
the  program,  and  must  describe  how  the 
recipient  will  identify  and  modify 
programs  that  are  in  need  of 
improvement,  including  a  description 
of — 

(1)  Vocational  education  and  career 
development  strategies  designed  to 
achieve  progress  in  improving  the 
effectiveness  of  the  recipients  entire 
program;  and 

(2)  If  necessary,  the  strategies 
designed  to  improve  supplementary 
services  provided  to  individuals  who  are 
members  of  special  populations. 

Cross  Reference:  See  34  CFR  403.204 
{Authority:  20  U.S.C.  2327(b)) 

§  403. 1 93    What  are  the  information 
requirements  regarding  special 
populations? 

(a)(1)  Each  local  educational  agency 
that  receives  funds  under  Title  II  of  the 
Act  shall  provide  to  students  who  are 
members  of  special  populations  and 
their  parents  information  concerning — 

(i)  The  opportunities  available  in 
vocational  education; 

(ii)  The  requirements  for  eligibility  for 
enrollment  in  those  vocational 
education  programs; 

(iii)  Special  courses  that  are  available; 

(iv)  Special  services  that  are 
available; 

(v)  Employment  opportunities;  and 

(vi)  Placement. 

(2)  Each  area  vocational  education 
school  or  intermediate  educational 
agency  that  receives  funds  under  title  II 
of  the  Act  shall  provide  the  information 
described  in  paragraph  (a)(1)  of  this 
section  to  the  students  who  are 
members  of  special  populations  and 
their  parents  in  any  local  educational 
agency  whose  allocation  was 
distributed  in  its  entirety  under  §  403.113 
to  the  area  vocational  education  school 
or  intermediate  educational  agency. 

(b)  The  information  described  in 
paragraph  (a)(1)  of  this  section  must  be 
provided  at  least  one  year  before  the 
students  enter,  or  are  of  an  appropriate 
age  for,  the  grade  level  in  which 
vocational  education  programs  are  first 
generally  available  in  the  State,  but  in 
no  case  later  than  the  beginning  of  the 
ninth  grade. 

(c)  Each  eligible  institution  that 
receives  funds  under  title  II  of  the  Act 
shall— 

(1)  Provide  the  information  described 
in  paragraph  (a)(1)  of  this  section  to 
each  individual  who  requests 
information  concerning,  or  seeks 
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admission  to,  vocational  education 
programs  offered  by  the  institution;  and 

(2)  If  appropriate,  assist  in  the 
preparation  of  applications  relating  to 
that  admission. 

(d)  Information  described  under 
paragraph  (a)(1)  of  this  section  must,  to 
the  extent  practicable,  be  in  a  language 
and  form  that  parents  and  students 
understand. 

(e)  An  eligible  recipient  is  not  required 
by  this  part  to  use  non-Federal  funds  to 
pay  the  cost  of  services  and  activities 
required  by  this  section  and 

§§  403.111(a)(2)(i)  and  (c)(3)  and 
403.190(b)  unless  this  requirement  is 
imposed  by  other  applicable  laws. 

(Authority:  20  U.S.C  2328(b)  and  (c)  and 
2342(a)  and  (c)(1)(C)) 

§  403.194    What  are  ttie  cofnparal>llity 
requirements? 

(a)  A  local  educational  agency  may 
receive  an  award  of  Federal  funds  under 
the  State  plan  only  if — 

(1)  The  local  educational  agency  uses 
State  and  local  funds  to  provide  services 
in  secondary  schools  or  sites  served 
with  Federal  funds  awarded  under  the 
State  plan  that,  taken  as  a  whole,  are  at 
least  comparable  to  '''  -se  services  being 
provided  in  ser^'  .^ary  schools  or  sites 
that  are  nr>»  lading  served  with  Federal 
iuidi  awarded  under  the  State  plan;  or 

(2)  In  the  event  that  the  local 
educational  agency  serves  all  its 
secondary  schools  or  sites  with  Federal 
funds  awarded  under  the  State  plan,  the 
local  educational  agency  uses  State  and 
local  funds  to  provide  services  that 
taken  as  a  whole,  are  substantially 
comparable  in  each  secondary  school  or 
site. 

Examples:  Methods  by  which  a  local 
educational  agency  can  demonstrate  its 
compliance  with  the  comparability 
requirements  in  paragraph  (a)  of  this  section 
include  the  following: 

Example  1:  The  local  educational  agency 
nies  with  the  State  board  a  written  assurance 
that  it  has  established  and  implemented — 

(a)  A  district-wide  salary  schedule; 

(b)  A  policy  to  ensure  equivalence  among 
secondary  schools  or  sites  in  teachers, 
administrators,  and  auxiliary  personnel;  and 

(c)  A  policy  to  ensure  equivalency  among 
secondary  schools  or  sites  in  the  provision  of 
curriculum  materials  and  instructional 
supplies. 

Example  2:  The  local  educational  agency 
establishes  and  implements  other  procedures 
for  ensuring  comparability,  such  as  the 
following: 

(a)  Comparing  the  average  number  of 
students  per  instructional  staff  in  each 
secondary  school  or  site  served  with  Federal 
funds  awarded  under  the  State  plan  with  the 
average  number  of  students  per  instructional 
staff  in  secondary  schools  or  sites  not  served 
with  Federal  funds  awarded  under  the  State 
plan.  A  served  school  is  considered 


comparable  if  its  average  does  not  exceed 
110  percent  of  the  average  of  schools  or  sites 
in  the  local  educational  agency  not  served 
with  Federal  funds  awarded  under  the  State 
plah;  or 

(b)  Comparirvg  the  average  instructional 
staff  salary  expenditures  per  student  in  each 
secondary  school  or  site  served  with  Federal 
funds  awarded  under  the  State  plan  with  the 
average  instructional  staff  salary  expenditure 
per  student  in  schools  or  sites  in  the  local 
educational  agency  not  served  with  Federal 
funds  awarded  under  the  State  plan.  A 
served  school  is  considered  comparable  if  its 
average  is  at  least  90  percent  of  the  average 
of  schools  or  sites  not  served  with  Federal 
funds  awarded  under  the  State  plan. 

(b)  The  comparability  requirements  in 
paragraph  (a)  of  this  section  do  not 
apply  to  a  local  educational  agency  with 
only  one  secondary  school  or  site. 

(c)(1)  A  local  educational  agency  shall 
develop  written  procedures  for 
complying  with  the  comparability 
requirements  in  paragraph  (a)  of  this 
section,  including  a  process  for 
demonstrating  annually  that  State  and 
local  funds  are  used  to  provide  services 
in  served  schools  and  sites  that  are  at 
least  comparable  to  the  services 
provided  with  State  and  local  funds  in 
schools  or  sites  in  the  local  educational 
agency  that  are  not  served  with  funds 
awarded  under  the  State  plan. 

(2)  In  reaching  the  determination  as  to 
whether  comparability  requirements  in 
paragraph  (a)  of  this  section  were  met, 
the  local  educational  agency's  written 
procedures — 

(i)  Do  not  have  to  take  into  account 
unpredictable  changes  in  student 
enrollment  or  personnel  assignments 
that  occur  after  the  beginning  of  a 
school  yean  and 

(ii)  May  not  take  into  account  any 
State  and  local  funds  spent  in  carrying 
out  the  following  types  of  programs: 

(A)  Special  local  programs  designed  to 
meet  the  educational  needs  of 
educationally  deprived  children, 
including  compensatory  education  for 
educationally  deprived  children,  that 
were  excluded  in  the  preceding  fiscal 
year  from  comparability  determinations 
under  section  1018(d)(1)(B)  of  chapter  1 
(20  U.S.C.  2728(d)(1)(B)). 

(B)  Bilingual  education  for  children  of 
limited  English  proficiency. 

(C)  Special  education  for  disabled 
children. 

(D)  State  phase-in  programs  that  were 
excluded  in  the  preceding  fiscal  year 
from  comparability  determinations 
under  section  1018(d)(2)(B)  of  chapter  1 
(20  U.S.C.  2728(d)(2)(B)), 

(Authority:  20  U.S.C  2323(b)(19)) 


§  403.195    What  are  the  administrative  cost 
requirements  applicable  to  local  recipients? 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  eligible 
recipient,  including  a  State  corrections 
educational  agency,  that  receives  an 
award  under  a  basic  program  listed  in 
§  403.60  or  a  special  program  listed  in 

S  403.130,  may  use  no  more  than  the 
amount  of  funds  from  each  award  that  is 
necessary  and  reasonable  for  the  proper 
and  efficient  administration  of  the 
projects,  services,  and  activities  for 
which  the  award  was  made. 

(b)  Each  eligible  recipient  that 
receives  an  award  under  §§  403.112, 
403.113,  or  403.116  may  use  no  more  than 
five  percent  of  those  funds  for 
administrative  costs. 

(c)  Each  eligible  partner  that  receives 
an  award  under  the  Business-Labor- 
Education  Partnership  for  Training 
Program  may  use  no  more  funds  under 
that  award  for  administrative  costs  than 
the  amounts  prescribed  in  S  403.173(b). 

(Authority:  20  U.S.C.  2342(c):  2393(a)(1)  and 
(c)) 

§  403. 1 96    Wturt  are  the  requirements 
regarding  supplanting? 

(a)  Funds  made  available  under  title  II 
of  the  Act  shall  be  used  to  supplement, 
and  to  the  extent  practicable  increase 
the  amount  of  State  and  local  funds  that 
would  in  the  absence  of  funds  under 
title  II  of  the  Act  be  made  available  for 
the  purposes  specified  in  the  State  plan 
and  the  local  application. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section  and  §  403.32(a)(17),  funds 
made  available  under  title  II  of  the  Act 
may  be  used  to  pay  the  costs  of 
vocational  education  services  required 
by  an  individualized  education  program 
developed  pursuant  to  sections  612(4) 
and  614(a)(5)  of  the  IDEA  (20  U.S.C. 
1412(4)  and  1414(a)(5)),  in  a  manner 
consistent  with  section  614(a)(1)  of  that 
Act,  and  services  necessary  to  meet  the 
requirements  of  section  504  of  the 
Rehabilitation  Act  of  1973  with  respect 
to  ensuring  access  to  vocational 
education. 

(c)  Any  expenditures  pursuant  to 
paragraph  (b)  of  this  section  must 
increase  the  amount  of  funds  that  would 
otherwise  be  available  to  meet  the  costs 
of  an  individualized  education  program 
or  to  comply  with  section  504  of  the 
Rehabilitation  Act  of  1973. 

(Authority:  20  U.S.C.  2468e(a)(l)) 

§  403. 1 97    Wttat  are  the  requirements  for 
the  use  of  equipment? 

(a)  Equipment  purchased  with  funds 
under  S§  403.112.  403.113,  or  403.116, 
when  not  being  used  to  carry  out  the 
purposes  of  the  Act  for  which  it  was 
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purchased,  may  be  used  for  other 
vocational  education  purposes  if  the 
acquisition  of  the  equipment  was 
reasonable  and  necessary  for  the 
pappose  of  conducting  a  properly 
designed  project  or  activity  under  the 
S  ;condary  School  Vocational  Education 
Program  or  the  Postsecondary  and  Adult 
Vocational  Education  Program. 

(b)  Equipment  purchased  with  funds 
under  §§  403.112.  403.113,  or  403.116. 
when  not  being  used  to  carry  out  the 
purposes  of  the  Act  for  which  it  was 
purchased  or  other  vocational  education 
purposes,  may  be  used  for  other 
instructional  purposes  if — 

(1)  The  acquisition  of  the  equipment 
was  reasonable  and  necessary  for  the 
purpose  of  conducting  a  properly 
designed  project  or  activity  under  the 
Secondary  School  Vocational  Education 
Program  or  the  Postsecondary  and  Adult 
Vocational  Education  Program;  and 

(2)  The  other  use  of  the  equipment  is 
after  regular  school  hours  or  on 
weekends. 

(c)  The  use  of  equipment  under 
paragraphs  (a)  and  (b)  of  this  section 
must — 

(1)  Be  incidental  to  the  use  of  that 
equipment  for  the  purposes  under  the 
Secondary  School  Vocational  Education 
Program  or  the  Postsecondary  and  Adult 
Vocational  Education  Program  for  which 
it  was  purchased; 

(2)  Not  interfere  with  the  use  of  that 
equipment  for  the  purposes  under  the 
Secondary  School  Vocational  Education 
Program  or  the  Postsecondary  and  Adult 
Vocational  Education  Program  for  which 
it  was  purchased;  and 

(3)  Not  add  to  the  cost  of  using  that 
equipment  for  the  purposes  under  the 
Secondary  School  Vocational  Education 
Program  or  the  Postsecondary  and  Adult 
Vocational  Education  Program  for  which 
it  was  purchased. 

(Authority:  20  U.S.C.  2342(c)(3)) 

Subpart  I— Wtiat  Are  the 
Administrative  Responsibilities  of  a 
State  Under  the  State  Vocational  and 
Applied  Technology  Education 
Program? 

§403.200    What  are  the  State's 

responsibilities  for  ensuring  compliance 
with  the  comparability  requirements? 

(a)  The  State  board  shall  monitor  each 
local  educational  agency's  compliance 
with  the  comparability  requirements  in 

§  403.194. 

(b)  If  a  local  educational  agency  is 
found  not  to  be  in  compliance  with  the 
comparability  requirements,  the  State 
board  shall  withhold,  or  require 
repayment  of,  the  amount  or  percentage 
by  which  the  local  educational  agency 
failed  to  achieve  comparability  under 


the  local  educational  agency's 
procedures  established  pursuant  to 
§  403.194(c). 

(Authority:  20  U.S.C  2323(b)(19J) 

S  403.201     What  are  the  State's 
responsibilities  for  developing  and 
ii/ipiementing  a  statewide  system  of  core 
standards  and  measures  of  performance? 

(a)(1)  Each  State  board  receiving 
funds  under  the  Act  shall  develop  and 
Implement  a  statewide  system  of  core 
f  landards  and  measures  of  performance 
for  secondary,  postsecondary,  and  adult 
vocational  education  programs. 

(2)  This  system  must — 

(i)  Be  developed  by  September  25, 
1392;  and 

(ii)  Apply  to  all  programs  assisted 
under  the  Act. 

(3)  For  purposes  of  this  section, 
"programs  assisted  under  the  Act" 
refers  to  a  State  board's  entire 
vocational  education  program. 

(b)  To  assist  in  the  development  and 
implementation  of  the  Statewide  system 
addressed  in  paragraph  (a)  of  this 
section,  the  State  board  shall  appoint  a 
State  Committee  of  Practitioners 
(Committee),  as  prescribed  in  34  CFR 
4U0.6. 

(c)  The  State  board  shall  convene  the 
Conimittee  on  a  regular  basis  to  review, 
comment  on,  and  propose  revisions  to 
the  State  board's  draft  proposal  for  a 
system  of  core  standards  and  measures 
of  performance  for  vocational  programs 
assisted  under  the  Act. 

(d)  To  assist  the  Committee  in 
formulating  recommendations  for 
modifying  standards  and  measures  of 
performance,  the  State  board  shall 
provide  the  Committee  with  information 
concerning  differing  types  of  standards 
and  measures  including — 

(1)  The  advantages  and  disadvantages 
of  each  type  of  standard  or  measure; 
and 

(2)  Instances  in  which  those  standards 
and  measures — 

(i)  Have  been  effective;  and 
(ii)  Have  not  been  effective. 

(Authority:  20  U.S.C.  2325  (a)  and  (d)) 

§  403.202    What  must  each  State's  system 
of  core  standards  and  measures  of 
performance  trtctude? 

(a)  The  statewide  system  of  core 
standards  and  measures  of  performance 
for  vocational  programs  must  include — 

(1)  Measures  of  learning  and 
competency  gains,  including  student 
progress  in  the  achievement  of  basic 
end  more  advanced  academic  skills; 

(2)  One  or  more  measures  of  the 
fjUowing: 

(i)  Student  competency  attainment, 
(ii)  Job  or  work  skill  attainment  or 
enhancement  including  student  progress 


in  achieving  occupational  skills 
necessary  to  obtain  employment  in  the 
field  for  which  the  student  has  been 
prepared,  including  occupational  skills 
in  the  industry  the  student  is  preparing 
to  enter. 

(iii)  Retention  in  school  or  completion 
of  secondary  school  or  its  equivalent. 

(iv)  Placement  into  additional  training 
or  education,  military  service,  or 
employment; 

(3)  Incentives  or  adjustments  that 
are — 

(i)  Designed  to  encourage  service  to 
targeted  groups  or  special  populations; 
and 

(ii)  Developed  for  each  student,  and,  if 
appropriate,  consistent  with  the 
student's  individualized  education 
program  developed  under  section 
614(a)(5)  of  the  IDEA;  and 

(4)  Procedures  for  using  existing 
resources  and  methods  developed  in 
other  programs  receiving  Federal 
assistance. 

(b)  In  developing  the  standards  and 
measures  included  in  the  system 
developed  under  paragraph  (a)  of  this 
section,  the  State  board  shall  take  into 
consideration  and  shall  provide,  to  the 
extent  appropriate,  for  consistency 
with — 

(1)  Standards  and  measures 
developed  under  job  opportunities  and 
basic  skills  training  programs 
established  and  operated  under  a  plan 
approved  by  the  Secretary  of  Health  and 
Human  Services  that  meets  the 
requirements  of  section  402(a)(19)  of  the 
Social  Security  Act  (42  U.S.C.  687);  and 

(2)  Standards  prescribed  by  the 
Secretary  of  Labor  under  section  106  of 
the  JTPA. 

Cross-Reference:  see  34  CFR  400.6. 
(.Authority:  20  U.S.C.  2325  (b).  (c)) 

§403.203    What  are  the  State's 
responsibilities  for  a  State  assessment? 

(a)  Each  State  board  receiving 
assistance  under  the  Act  shall  conduct 
an  assessment  of  the  quality  of 
vocational  education  programs 
throughout  the  State  using  measurable 
objective  criteria. 

(b)  In  developing  the  assessment 
criteria,  the  State  board  shall — 

(1)  Consult  with  representatives  of  the 
groups  described  in  34  CFR  400.6(c);  and 

(2)  Use  information  gathered  by  the 
National  Occupational  Information 
Coordinating  Committee  and,  if 
appropriate,  other  information. 

(c)  Each  State  board  shall — 

(1)  Develop  assessment  criteria  no 
later  than  the  beginning  of  the  1991-1992 
school  year;  and 

(2)  Widely  disseminate  those  criteria. 
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(d)  Assessment  criteria  must  include 
at  least  the  following  factors,  but  may 
include  others: 

(1)  Integration  of  academic  and 
vocational  education. 

(2)  Sequential  courses  of  study  leading 
to  both  academic  and  occupational 
competencies. 

(3)  Increased  student  work  skill 
attainment  and  job  placement. 

(4)  Increased  linkages  between 
secondary  and  postsecondary 
educational  institutions. 

(5)  Instruction  and  experience,  to  the 
extent  practicable,  in  all  aspects  of  an 
industry  the  students  are  preparing  to 
enter. 

(6)  The  ability  of  the  eligible 
recipients  to  meet  the  needs  of  special 
populations  with  respect  to  vocational 
education. 

(7)  Raising  the  quality  of  vocational 
education  programs  in  schools  with  high 
concentration  of  poor  and  low-achieving 
students. 

(8)  The  relevance  of  programs  to  the 
workplace  and  to  the  occupations  for 
which  students  are  to  be  trained,  and 
the  extent  to  those  such  programs  reflect 
a  realistic  assessment  of  current  and 
future  labor  market  needs,  including 
needs  in  areas  of  emerging  technologies. 

(9)  The  ability  of  the  vocational 
curriculum,  equipment,  and  instructional 
materials  to  meet  the  demands  of  the 
work  force. 

(10)  Basic  and  higher  order  current 
and  future  workplace  competencies  that 
will  reflect  the  hiring  needs  of 
employers. 

(11)  The  capability  of  vocational 
education  programs  to  meet  the  needs  of 
individuals  who  are  members  of  special 
populations. 

(12)  Other  factors  considered 
appropriate  by  the  State  board. 

(e)  The  assessment  must  include  an 
analysis  of — 

(1)  The  relative  academic, 
occupational,  training,  and  retraining 
needs  of  secondary,  adult,  and 
postsecondary  students;  and 

(2)  The  capability  of  vocational 
education  programs  to  provide 
vocational  education  students,  to  the 
extent  practicable,  with — 

(i)  Strong  experience  in.  and 
understanding  of,  all  aspects  of  the 
industry  the  students  are  preparing  to 
enter  (including  planning,  management, 
finances,  technical  and  production 
skills,  underlying  principles  of 
technology,  labor  and  community  issues, 
and  health,  safety,  and  environmental 
issues):  and 

(ii)  Strong  development  and  use  of 
problem-solving  skills  and  basic  and 
advanced  academic  skills  (including 
skills  in  the  areas  of  mathematics. 


reading,  writing,  science,  and  social 
studies)  in  a  technological  setting. 

(f)(1)  Each  State  board  shall  complete 
the  initial  assessment  required  by 
paragraph  (a)  of  this  section  before 
March  25. 1991.  and.  therefore,  at  least 
six  months  prior  to  the  required 
submission  of  a  new  State  plan  to  the 
Secretary. 

(2)  Each  State  board  shall  conduct  an 
assessment  under  this  section  prior  to 
the  submission  of  each  new  State  plan 
to  the  Secretary. 

(Authority:  20  \JS.C  2323  (a)(3).  (b)(3)(B).  and 
2326) 

§403.204    Wtiat  are  the  State's 
responsibilities  for  program  evaluation  and 
Improvement? 

(a)  If.  one  year  after  an  eligible 
recipient  has  implemented  its  program 
improvement  plan  described  in 

§  403.192,  the  State  Hnds  that  the  eligible 
recipient  has  not  made  sufficient 
progress  in  meeting  the  standards  and 
measures  developed  as  required  by 
§§  403.201,  403.202,  and  403.203,  the 
State  shall  work  jointly  with  the 
recipient  and  with  teachers,  parents, 
and  students  concerned  with  or  affected 
by  the  program,  to  develop  a  joint  plan 
for  program  improvement. 

(b)  Each  joint  plan  required  by 
paragraph  (a)  of  this  section  must 
contain — 

(1)  A  description  of  the  technical 
assistance  and  program  activities  the 
State  will  provide  to  enhance  the 
performance  of  the  eligible  recipient: 

(2)  A  reasonable  timetable  to  improve 
school  performance  under  the  plan; 

(3)  A  description  of  vocational 
education  strategies  designed  to 
improve  the  performance  of  the  program 
as  measured  by  the  local  evaluation; 
and 

(4)  If  necessary,  a  description  of 
strategies  designed  to  improve 
supplementary  services  provided  to 
individuals  who  are  members  of  special 
populations. 

(c)  The  State,  in  conjunction  with  the 
eligible  recipient,  shall  annually  review 
and  revise  the  joint  plan  developed 
under  paragraph  (a)  of  this  section  and 
provide  appropriate  assistance  until  the 
recipient  sustains  fulfillment  of  State 
and  local  standards  and  measures 
developed  under  §S  403.201,  403.202.  and 
403.203  for  more  than  one  year. 

(Authority:  20  US.C  2327  (c).  (d)) 

§403.205    What  are  the  State's 
respons8>iiities  for  members  of  special 
populations? 

The  State  board  shall— 
(a)  Establish  effective  procedures, 
including  an  expedited  appeals 
procedure,  by  which  students  who  are 


members  of  special  populations  and 
their  parents,  teachers,  and  concerned 
area  residents  will  be  able  to  participate 
directly  in  State  and  local  decisions  that 
influence  the  character  of  programs 
under  the  Act  affecting  their  interests; 
and 

(b)  Provide  technical  assistance  and 
design  procedures  necessary  to  efisure 
that  those  individuals  referred  to  in 
paragraph  (a)  of  this  section  are  given 
access  to  the  information  needed  to  use 
those  procedures. 

(Authority:  20  U.S.C.  2328(d)| 

§403.206    What  are  tt)«  State's 
responsibilities  regarding  a  State 
occupational  Information  coordinating 
committee? 

(a)  A  State  that  receives  funds  under 
the  Act  shall  establish  a  State 
occupational  information  coordinating 
committee  composed  of  representatives 
of  the  State  board,  the  State 
employment  security  agency,  the  State 
economic  development  agency,  the  State 
job  training  coordinating  council,  and 
the  agency  administering  the  vocational 
rehabilitation  program. 

(b)  With  funds  made  available  to  it  by 
the  National  Occupational  Information 
Coordinating  Committee,  the  State 
occupational  information  coordinating 
committee  shall — 

(1)  Implement  an  occupational 
information  system  in  the  State  which 
will  meet  the  common  needs  for  the 
planning  for,  and  the  operation  of. 
programs  of  the  State  board  assisted 
under  the  Act  and  of  the  administering 
agencies  under  the  JTPA;  and 

(2)  Use  the  occupational  information 
system  to  implement  a  career 
information  delivery  system. 

(Authority:  20  U.S.C.  2422(b)) 

§  403.207    What  are  the  State's 
responsibilities  to  the  National  Center  or 
Centers  for  Research  in  Vocational 
Education? 

A  State  shall  forward  to  the  National 
Center  for  Research  in  Vocational 
Education  a  copy  of  an  abstract  for  each 
new  research,  curriculum  development, 
or  personnel  development  project  it 
supports,  and  the  final  report  on  each 
project. 

(Authority:  20  U.S.C.  2404(c)) 

§  403.208    What  are  the  requirements 
regarding  supplanting? 

(a)  The  State  board  is  subject  to  the 
prohibition  against  supplanting  in 

§  403.196. 

(b)  The  State  board  shall  monitor  each 
eligible  recipient's  compliance  with  the 
supplanting  requirements  in  §  403.196. 

(Authority:  20  U.S.C.  2468e{a)(l )). 
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Appendix  A  to  Part  403— Examples  for 
34  CFR  403.1 1 1(a)  and  403.1 1 1(c)<3) 

Illustration  of  providing  full  participation 
under  34  CFR  403.1  J l(a/.  An  educationally 
disadvantaged  student  is  enrolled  in  a  course 
that  is  part  of  a  vocational  education  program 
and  is  having  trouble  understanding  a  math 
concept  (e.g..  negative  numbers)  necessary  to 
succeed  in  the  course.  To  ensure  the  student's 
full  participation  in  the  course,  a  local 
educational  agency  may  use  funds  awarded 
under  i  403.112  as  needed  to  provide  tutoring 
in  negative  numbers  to  enable  the  student  to 
understand  the  concept  well  enough  to 
complete  the  vocational  education  course. 

Illustrations  of  providing  equitable 
participation  under  CFR  403.1  ll(c)(3/. 
Example  1:  An  area  vocational  education 
school  conducts  an  informal  meeting  to 
provide  the  information  required  in 
S  403.193(a)  regarding  the  area  vocational 
education  school's  vocational  education 
programs,  to  parents  of  students  who  are 
members  of  special  populations  in  a  local 
educational  agency  whose  allocation  was 
distributed  to  the  area  vocational  education 
school  under  S  403.113.  The  area  vocational 
education  school  conducts  the  meeting  at  a 
time  and  in  a  location  convenient  for  these 
parents  and  students.  At  the  meeting,  the 
area  vocational  education  school  provides  a 
staff  person  to  assist  students  or  their  parents 
to  complete  any  forms  necessary  to  enroll  in 
the  area  vocational  education  school's 
vocational  education  program. 

Example  2:  A  hearing-impaired  student  in  a 
local  educational  agency  could  participate  in 
the  vocational  education  program  only  if  an 
interpreter  is  provided  for  that  student.  The 
local  educational  agency  cannot  refuse  to 
admit  the  student  because  of  the  need  for  an 
interpreter. 

PART  404-{RESERVED] 

6.  Part  404  is  reserved. 

7.  A  new  part  405  is  added  to  read  as 
follows:  1 1 

PART  405-NATIONAL  TECH-PREP 
EDUCATION  PROGRAM 

Subpart  A— General 

Sec. 

405.1  What  is  the  National  Tech-Prep 
Education  Program? 

405.2  Who  is  eligible  for  an  award? 

405.3  What  activities  may  the  Secretary 
fund? 

405.4  What  regulations  apply? 

405.5  What  definitions  apply? 

Subpart  B— How  t)oe»  One  Apply  for  an 
Award? 

405.10    What  must  the  application  contain? 

Subpart  O—Hom  Does  the  Secretary  Make 
an  Award? 

405.20  How  does  the  Secretary  evaluate  an 
application? 

405.21  What  selection  criteria  does  the 
Secretary  use? 

405.22  What  additional  factors  does  the 
Secretary  consider? 


Subpart  O— What  Conditions  Must  Be  Met 
After  an  Award? 

405.30  What  are  the  evaluation 
requirements? 

405.31  May  the  Secretary  restrict  the  use  of 
funds  for  equipment? 

Authority:  20  U.SC  2394-2394e.  unless 
otherwise  noted. 

Subpart  A— General 

§  405. 1    What  is  the  National  Tech-Prep 
Education  Program? 

The  National  Tech-Prep  Education 
Program  provides  financial  assistance 
for  projects  that  develop  and  operate 
four-year  sequences  of  study  designed 
to  provide  a  tech-prep  education 
program  leading  to  a  two-year  associate 
degree  or  a  two-year  certificate  and 
provides,  in  a  systematic  manner,  strong 
comprehensive  links  between  secondary 
schools  and  postsecondary  educational 
institutions. 

(Authority  20  U.S.C.  2394(b)| 

§  405.2    Who  is  eligiWe  for  an  award? 

(a)  Awards  are  provided  to  consortia 
described  in  34  CFR  406.30(a)(1)  through 
(3)  and  (b). 

(b)  Members  of  a  consortium  shall — 

(1)  Apply  jointly  to  the  Secretary  for 
funds;  and 

(2)  Enter  into  an  agreement,  in  the 
form  of  a  single  document  signed  by  all 
members,  designating  one  member  of 
the  consortium  as  the  applicant  and  the 
grantee.  The  agreement  must  also  detail 
the  role  each  member  plans  to  perform, 
and  must  bind  each  member  to  every 
statement  and  assurance  made  in  the 
application. 

Cross-Reference:  See  34  CFR  75.127- 
75.129 — Cronp  Applications) 
(Authority:  20  U.S.C  2394a(a|) 


§405.3 
fund? 


Wttat  activities  may  the  Secretary 


(a)  The  Secretary  provides  grants  and 
cooperative  agreements  for  projects  to 
develop  and  operate  a  four-year  tech- 
prep  education  program. 

(b)  Each  project  assisted  under  this 
part  must  meet  the  requirements  in  34 
CFR  406.3(b)  (1)  through  (7)  and  may 
also  perform  the  activities  described  in 
34  CFR  406.3(c). 

(Authority:  20  U.S.C  23g4a(a)  and  2394b| 

§  405.4    Wtiat  regulations  apply? 

The  following  regulations  apply  to  the 
National  Tech-Prep  Education  Program: 

(a)  The  regulations  in  this  Part  405. 

(b)  The  regulations  in  34  CFR  Part  400. 

(Authority:  20  U.S.C.  2394-23Me) 

§405.5    What  definitions  apply? 

The  defmitions  in  34  CFR  406.5  apply 
to  this  part. 


(Authority:  20  U.SC  2394e) 

Subpart  B— How  Does  One  Apply  for 
an  Award? 

§  405.10    What  must  the  application 
contain? 

The  application  must  contain — 

(a)  An  articulation  agreement  • 
between  the  participants  in  a 
consortium: 

(b)  A  three-year  plan  for  the 
development  and  implementation  of 
project  requirements  under  {  405.3: 

Cross-Reference:  See  34  CFR  75.117 

(c)  A  copy  of  the  transmittal  letters 
the  consortium  sent  to  the  State 
educational  agency  and  the  State 
agency  for  higher  education  of  the  State 
in  which  the  consortium  is  located  in 
order  to  notify  those  agencies  that  the 
consortium  has  submitted  an  application 
to  the  Secretary  and  to  provide  those 
agencies  with  a  copy  of  the  consortium's 
application:  and 

(d)  Information  that  indicates  whether 
the  consortium  is  composed  of  either 
urban  participants  or  rural  participants. 

(Authority:  20  U.S.C.  2394b(b)(l)  and  2394c 
(a),  (b).  (e).  and  (0) 

Subpart  C— How  Does  tt>e  Secretary 
Make  an  Award? 

§  405.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
S  405.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserve  15  points 
to  be  distributed  in  accordance  with 
paragraph  (d)  of  this  section,  based  on 
the  criteria  in  5  405.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  S  405.21. 

(e)  The  Secretary  awards  up  to  five 
points  to  applications  that — 

(1)  Provide  for  effective  employment 
placement  activities  or  transfer  of 
students  to  four-year  baccalaureate 
degree  programs.  Acceptable 
documentation  of  employment 
placement  includes  letters  of 
commitment  from  employers  to  hire 
individuals  who  complete  the  program; 

(2)  Are  developed  in  consultation  with 
business,  industry,  and  labor  unions; 
and 
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(3)  Address  effectively  the  issues  of 
dropout  prevention  and  re-entry  and  the 
needs  of  minority  youths,  youths  of 
limited  English  proficiency,  youths  with 
disabilities,  and  disadvantaged  youths. 

(Authority:  20  U.S.C.  2394-2394e) 

§  405.2 1    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Program  factors.  (10  points)  The 
Secretary  reviews  the  quality  of  the 
proposed  project  to  assess  the  extent  to 
which — 

(1)  The  proposed  project  demonstrates 
the  need  for  and  the  soundness  of  the 
rationale  for  developing  a  tech-prep 
education  program  between  or  among 
the  consortium  participants; 

(2)  The  proposed  project  will  provide 
tech-prep  education  that  is  designed  to 
meet  current  and  projected  occupational 
needs; 

(3)  The  proposed  project  demonstrates 
that  course  offerings  will  have  a  strong 
relationship  between  mathematics, 
science,  and  communication  and 
technical  preparation  in  engineering 
technology,  applied  science,  mechanical, 
industrial  or  practical  art  or  trade, 
agriculture,  health,  or  business  in  both 
the  secondary  and  postsecondary  or 
apprenticeship  programs; 

(4)  The  articulation  agreement 
between  the  participants  in  the 
consortium  is  appropriate  to  the  needs 
and  resources  of  the  consortium 
participants; 

(5)  The  in-service  training  for  teachers 
is  designed  to  train  teachers  to 
implement  tech-prep  education  program 
curricula  effectively; 

(6)  The  training  activities  for 
counselors  are  designed  to  enable 
counselors  to  more  effectively — 

(i)  Recruit  students  for  tech-prep 
education  programs; 

(ii)  Ensure  that  students  successfully 
complete  tech-prep  education  programs; 
iind 

(iii)  Ensure  that  students  are  placed  in 
appropriate  employment;  and 

(7)  Preparatory  services  are  provided 
that  assist  all  participants  in  tech-prep 
education  programs. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Bases  the  proposed  tech-prep 
education  program  on  successful  model 
education  programs  that  include 
components  similar  to  the  components 
required  by  this  program,  as  evidenced 
by  empirical  data  from  these  programs 
in  such  factors  as — 

(i)  Student  performance  and 
achievement  in  such  subjects  as 


mathematics,  science,  communication, 
and  technologies; 

(ii)  High  school  graduation; 

(lii)  Placement  of  students  in  jobs, 
including  the  military;  and 

(iv)  Successful  transfer  of  students  to 
a  variety  of  postsecondary  educational 
programs; 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
education; 

(3)  Proposes  to  use  unique  and 
innovative  techniques  to  produce 
benefits  that  address  educational 
problems  and  needs  that  are  of  national 
significance;  and 

(4)  Will  be  developed,  implemented, 
operated,  and  demonstrated  within  the 
grant  period. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project,  including  whether  the  design 
will  result  in  the  project  being 
developed,  implemented,  operated,  and 
demonstrated  within  the  grant  period; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project  between  or  among 
consortium  participants  over  the  award 
period; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and  is 
appropriate  to  the  project; 

(2)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(3)  Identifies  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  measured; 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(5)  Includes,  at  a  minimum,  a 
description  of  the  participant  data  to  be 
collected  based  on  the  project 
objectives;  tracking  and  follow-up  of 


progress  by  all  project  participants 
throughout  the  project  period;  and 
outcome  measures  to  be  used  for  each 
objective; 

(6)  Will  lead  to  the  demonstration  of  a 
clear  link  between  the  intended  positive 
results  and  the  specific  treatment  of 
project  participants;  and 

(7)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel. 

(e)  Demonstration  and  dissemination. 
(10  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quality  in  the  design  of  the 
demonstration  and  dissemination  plan 
and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(2)  Identification  of  target  groups  and 
provisions  for  publicizing  the  project  at 
the  local.  State,  and  national  levels  by 
conducting  or  delivering  presentations 
at  conferences,  workshops,  and  other 
professional  meetings  and  by  preparing 
materials  for  journal  articles, 
newsletters,  and  brochures; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques,  such  as 
by  inviting  them  to  observe  project 
activities; 

(4)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project. 

(f)  Key  personnel.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications,  in  relation  to  the 
project  requirements,  of  the  project 
director, 

(ii)  The  qualifications,  in  relation  to 
the  project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (f)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
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regard  to  race,  color,  national  origin, 
gender,  age,  or  disabling  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (0(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which— 

(1)  The  budget  is  cost  effective  and 
adequate  to  support  the  project 
activities; 

(2)  The  budget  contains  costs  that  are 
reasonable  and  necessary  in  relation  to 
the  objectives  of  the  project;  and 

(3)  The  budget  proposes  using  non- 
Federal  resources  from  appropriate 
employment,  training,  and  education 
agencies  in  the  State  to  provide  project 
services  and  activities  and  to  acquire 
tech-prep  education  program  equipment 
and  fadiities. 

(h)  Adequacy  of  resources  and 
commitment  (5  points)  (1)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  applicant  plans 
to  devote  adequate  resources  to  the 
project.  The  Secretary  considers  the 
extent  to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  to  the  project,  including 
whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies:  and 

(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

(Authority:  20  U.S.C.  2394-2394e) 

§  405.22    What  additional  factors  does  ttie 
Secretary  consider? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  in  S  405.21,  the 
Secretary  determines  whether  the  most 
highly  rated  applications  are  equitably 
distributed  between  consortia  of  urban 
participants  and  consortia  of  rural 
participants. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  urban  and  rural 


distribution  of  projects  funded  under 
this  program. 

(Authority:  20  U.S.C.  2394c(e)) 

Subpart  D— What  Cortdltions  Must  Be 
Met  After  an  Award? 

§  40S.30    What  are  ttte  evaluatton 
requirements? 

(a)  Each  grantee  shall  provide  and 
budget  for  an  independent  evaluation  of 
grant  activities. 

(b)  The  evaluation  shall  be  both 
formative  and  summative  in  nature. 

(c)  The  evaluation  must  be  based  on 
student  achievement,  completion, 
placement  rates,  project  and  product 
spread  and  transportability. 

(d)  A  proposed  project  evaluation 
design  must  be  submitted  to  the 
Secretary  for  review  and  approval  prior 
to  the  end  of  the  first  year  of  the  project 
period. 

(e)  A  summary  of  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department's  Program  Effectiveness 
Panel  shall  be  submitted  to  the 
Secretary  during  the  last  year  of  the 
project  period. 

(f)  Reports  documenting  evaluation 
activities  must  be  included  as 
appendices  to  the  grant  recipient's 
annual  and  final  performance  reports. 

(Authority:  20  U.S.C.  2394-2394e) 

§  405.31    May  Um  Secretary  restrict  t»>e 
use  of  funds  for  equipment? 

The  Secretary  may  restrict  the  amount 
of  Federal  funds  made  available  for 
equipment  purchases  to  a  certain 
percentage  of  the  total  grant  for  a 
project.  The  Secretary  may  announce 
through  a  notice  published  in  the 
Federal  Register  the  percentage  of 
project  funds  that  may  be  used  for  the 
purchase  of  equipment. 

(Authority:  20  U.S.C.  2394-2394e) 

8.  A  new  part  406  is  added  to  read  as 
follows: 

PART  406— STATE-ADMINISTERED 
TECH-PREP  EDUCATION  PROGRAM 

Subpart  A— Oeneral 

Sec. 

406.1  What  is  the  State-Administered  Tech- 
Prep  Education  Program? 

406.2  Who  is  eligible  for  an  award? 

406.3  What  activities  may  the  Secretary 
fund? 

406.4  What  regulations  apply? 

406.5  What  definitions  apply? 

Subpart  B— How  Does  a  State  Apply  for  a 
Grant? 

406.10    What  most  the  State  application 
contain? 


Subpart  C— How  Does  the  SecreUry  Make 
a  Grant  to  a  State? 

406.20  tlow  does  the  Secretary  make 
allotments? 

406.21  How  does  the  Secretary  make 
reallotmenls? 

Subpart  D— What  Conditions  Must  be  Met 
After  a  State  Receives  an  Award? 

406.30  Who  is  eligible  to  apply  to  a  State  for 
an  award? 

406.31  How  does  a  Stale  carry  out  the  State- 
administered  Tech-Prep  Education 
Program? 

406.32  What  are  the  local  application 
requirements? 

406.33  What  are  the  reporting  requirements? 
Authority:  20  U.S.C.  2394-2394e.  unless 

otherwise  noted. 

Subpart  A— General 

§  406. 1    What  Is  the  State-Administered 
Tech-Prep  Education  Program? 

If  the  annual  appropriation  for  tech- 
prep  education  exceeds  $50,000,000,  the 
State-administered  Tech-Prep  Education 
Program  provides  financial  assistance 
for — 

(a)  Planning  and  developing  four-year 
programs  designed  to  provide  a  tech- 
prep  education  program  leading  to  a 
two-year  associate  degree  or  certificate: 
and 

(b)  Planning  and  developing  in  a 
systematic  manner,  strong 
comprehensive  links  between  secondary 
schools  and  postsecondary  educational 
institutions. 

(Authority:  20  U.S.C.  2394(b)) 

§406.2    Who  is  eligible  for  an  award? 

A  State  board  of  vocational  education 
(State  board)  in  the  fifty  States,  Puerto 
Rico,  the  District  of  Columbia,  or  the 
Virgin  Islands  is  eligible  for  an  allotment 
under  this  program  if  the  Secretary  has 
approved  the  State  plan  submitted  in 
accordance  with  34  CFR  403.30,  and  the 
State  plan  meets  the  requirements  in 
S  406.10. 

(Authority:  20  U.S.C.  2394a(b)) 

§  406J    What  activities  may  the  Secretary 
fund? 

(a)  The  Secretary  makes  allotments  to 
State  boards  to  provide  funding  for 
consortia  described  in  §  406.30  for  tech- 
prep  education  projects. 

(b)  A  State  board  assists  projects  that 
must — 

(1)  Be  carried  out  under  an 
articulation  agreement  between  the 
members  of  the  consortium: 

(2)  Consist  of  the  two  years  of 
secondary  school  preceding  graduation 
and  two  years  of  higher  education,  or  an 
apprenticeship  training  program  of  at 
least  two  years  following  secondary 
instruction,  with  a  common  core  of 
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required  proficiency  in  mathematics, 
science,  communications,  and 
technologies  designed  to  lead  to  an 
associate  degree  or  certificate  in  a 
specific  career  field; 

(3)  Include  the  development  of  tech- 
prep  education  program  curricula 
appropriate  to  the  needs  of  the 
consortium  participants; 

(4)  Include  in-service  training  for 
teachers  that — 

(i)  Is  designed  to  train  teachers  to 
implement  tech-prep  education  program 
curricula  effectively; 

(ii)  Provides  for  joint  training  for 
teachers  from  all  participants  in  the 
consortium;  and 

(iii)  May  provide  training  on 
weekends,  evenings,  or  during  the 
summer  in  the  form  of  sessions, 
institutes,  or  workshops; 

(5)  Include  training  activities  for 
counselors  designed  to  enable 
counselors  to  more  effectively — 

(i)  Recruit  students  for  tech-prep 
fducation  programs; 

(ii)  Ensure  that  students  successfully 
complete  tech-prep  education  programs; 
and 

(iii)  Ensure  that  students  are  placed  in 
iippropriate  employment; 

(6)  Provide  equal  access  to  the  full 
range  of  tech-prep  education  programs 
to  individuals  who  are  members  of 
special  populations,  including  the 
development  of  tech-prep  education 
program  services  appropriate  to  the 
needs  of  these  individuals;  and 

(7)  Provide  preparatory  services  that 
assist  all  participants  in  tech-prep 
education  programs,  including  the 
provision  of  skills  in  the  liberal  and 
practical  arts  and  in  basic  academics, 
literacy  instruction  in  the  English 
language,  in  combination  with  intense 
technical  preparation,  as  well  as  the 
pieparatory  services  described  in  the 
definition  of  this  term  in  34  CFR  400.4. 

(c)  A  project  assisted  under  this  part 
may  also — 

(1)  Provide  for  the  acquisition  of  tech- 
prep  education  program  equipment;  and 

(2)  Acquire,  as  part  of  the  planning 
activities  of  the  tech-prep  education 
program,  technical  assistance  from  State 
or  local  entities  that  have  successfully 
df'signed,  established,  and  operated 
tech-prcp  education  programs. 

(Authority:  20  U.S.C.  2394a,  2394b) 

l  406.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Sljte-administered  Tech-Prep  Education 
Program: 

(a)  The  regulations  in  this  part  406. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority:  20  U.S.C.  2394-2394e) 


§  406.5    What  definHions  apply? 

(a)  The  definitions  in  34  CFR  400.4 
apply  to  this  part. 

(b)  The  following  definitions  also 
apply  to  this  part: 

Articulation  agreement  means  a 
commitment  to  a  program  designed  to 
provide  students  with  a  non-duplicative 
sequence  of  progressive  achievement 
leading  to  competencies  in  a  tech-prep 
education  program. 

Community  college — 

(1)  Has  the  meaning  provided  in  34 
CFR  400.4  for  the  term  "Institution  of 
higher  education"  for  an  institution  that 
provides  not  less  than  a  two-year 
program  that  is  acceptable  for  full  credit 
toward  a  bachelor's  degree;  and 

(2)  Includes  tribally  controlled 
community  colleges. 

Institution  of  higher  education 
includes  an  institution  offering 
apprenticeship  programs  of  at  least  two 
years  beyond  the  completion  of 
secondary  school,  and  includes  in 
addition  to  the  institutions  covered  by 
the  definition  of  the  term  institution  of 
higher  education  in  34  CFR  400.4 — 

(1)  Proprietary  institution  of  higher 
education; 

(2)  Postsecondary  vocational 
institution; 

(3)  Department,  division,  or  other 
administrative  unit  in  a  college  or 
university  that  provides  primarily  or 
exclusively  an  accredited  program  of 
education  in  professional  nursing  and 
allied  subjects  leading  to  the  degree  of 
bachelor  of  nursing,  or  to  be  an 
equivalent  degree,  or  to  a  graduate 
degree  in  nursing;  and 

(4)  Department,  division,  or  other 
administrative  unit  in  a  junior  college, 
community  college,  college,  or  university 
that  provides  primarily  or  exclusively  an 
accredited  two-year  program  of 
education  in  professional  nursing  and 
allied  subjects  leading  to  an  associate 
degree  in  nursing  or  an  equivalent 
degree. 

Tech-prep  education  program  means  a 
combined  secondary  and  postsecondary 
program  that — 

(1)  Leads  to  an  associate  degree  or 
two-year  certificate; 

(2)  Provides  technical  preparation  in 
at  least  one  field  of  engineering 
technology,  applied  science,  mechanical, 
industrial,  or  practical  art  or  trade,  or 
agriculture,  health,  or  business; 

(3)  Builds  student  competence  in 
mathematics,  science,  and 
communications  (including  through 
applied  academics)  through  a  sequential 
course  of  study;  and 

(4)  Leads  to  placement  in  employment. 
(Authority:  20  U.S.C.  1088  and  23946) 


Subpart  B— How  Does  a  State  Apply 
for  a  Grant? 

§  406.10    What  must  the  State  application 
contain? 

To  receive  a  grant  under  this  program, 
a  State  board  must  include  in  its  State 
application  to  the  Secretary  a 
description  of — 

(a)  The  requirements  for  State  board 
approval  of  funding  of  a  local  tech-prep 
education  project,  including — 

(1)  Whether  the  State  board  intends  to 
make  awards  on  a  competitive  basis  or 
on  the  basis  of  a  formula;  and 

(2)  If  a  formula  is  to  be  used,  a 
description  of  that  formula;  and 

(b)  How  the  State  board  will  perform 
the  following: 

(1)  Approve  applications  based  on 
their  potential  to  create  an  effective  - 
tech-prep  education  program  as 
described  in  §  406.3(b). 

(2)  Give  special  consideration  to 
applicants  that — 

(i)  Provide  for  effective  employment 
placement  activities  or  transfer  of 
students  to  four-year  baccalaureate 
degree  programs; 

(ii)  Are  developed  in  consultation  with 
business,  industry,  and  labor  unions; 
and 

(iii)  Address  effectively  the  issues  of 
dropout  prevention  and  re-entry  and  the 
needs  of  minority  youth  of  limited 
English  proficiency,  youth  with 
disabilities,  and  disadvantaged  youth. 

(3)  Ensure  an  equitable  distribution  of 
assistance  between  urban  and  rural 
consortium  participants. 

(c)  How  the  State  board  will  ensure 
that  local  recipients  meet  the 
requirements  of  this  program;  and 

(d)  How  activities  under  this  program 
will  be  coordinated  with  other  tech-prep 
education  programs,  services,  and 
activities  provided  under  the  State  plan. 
(Authority:  20  U.S.C.  2394c(bHe)) 

Subpart  C— How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

§  406.20    How  does  the  Secretary  make 
allotments? 

The  Secretary  determines  the  amount 
of  each  State's  allotment  according  to  a 
formula  in  section  101(a)(2)  of  the  Act 
(20  U.S.C.  2311(a)(2)). 

(Authority:  20  U.S.C.  2394a(b)(l)) 

§  406.21    How  does  the  Secretary  make 
reallotments? 

(a)(1)  If  the  Secretary  determines  that 
any  amount  of  a  State's  allotment  under 
§  406.20  will  not  be  required  for  any 
fiscal  year  for  carrying  out  the  program 
under  this  part,  the  Secretary  reallots 
those  funds  to  one  or  more  States  that 
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demonstrate  a  current  need  for 
additional  funds  and  the  ability  to  use 
them  promptly  and  effectively  upon 
reallotment. 

(2)  The  Secretary  announces  in  the 
Federal  Register  the  dates  on  which 
funds  will  be  reallotted. 

(b)(l]  No  funds  reallotted  under 
paragraph  (a)  of  this  section  may  be 
used  for  any  purpose  other  than  the 
purposes  for  which  they  were 
appropriated. 

(2)  Any  amount  reallotted  to  a  State 
under  paragraph  (a)  of  this  section 
remains  available  for  obligation  during 
the  succeeding  fiscal  year  and  is 
deemed  to  be  part  of  the  State's 
allotment  for  the  fiscal  year  in  which  the 
reallotted  funds  are  obligated. 

(Authority:  20  U.S.C.  2311(a]  and  (d)  and 
2394a(b)(l))  . 

Subpart  D— What  Conditions  Must  be 
Met  After  a  State  Receives  an  Award? 

§  406.30    Wtu>  is  eligible  to  apply  to  a  State 
for  an  sward? 

(a)  A  State  board  shall  provide 
subgrants  or  contracts  to  consortia 
between — 

(1)  A  local  educational  agency, 
intermediate  educational  agency,  area 
vocational  education  school  serving 
secondary  school  students,  or  secondary 
school  funded  by  the  Bureau  of  Indian 
Affairs;  and 

(2)  A  nonprofit  institution  of  higher 
education  that — 

(i)  Is  qualified  as  an  institution  of 
higher  education  as  defined  in  S  406.5, 
including  institutions  receiving 
assistance  under  the  Tribally  Controlled 
Community  College  Assistance  Act  of 
1978  (25  U.S.C.  1801  et  seq.); 

(ii)  Is  not  prohibited  from  receiving 
assistance  under  Part  B  of  the  Higher 
Education  Act  of  1965  pursuant  to  the 
provisions  of  section  435(a](3]  of  that 
Act;  and 

(iii)  Offers  a  two-year  associate 
degree  program,  a  two-year  certificate 
program,  or  a  two-year  apprenticeship 
training  program  that  follows  secondary 
instruction;  or 

(3)  A  proprietary  institution  of  higher 
education  that — 

(i)  Is  quahfied  as  an  institution  of 
higher  education  as  defined  in  §  406.5; 

(ii)  Is  not  subject  to  a  default 
management  plan  required  by  the 
Secretary;  and 

(iii)  Offers  a  two-year  associate 
degree  program. 

(b)  A  consortia  must  include  at  least 
one  entity  from  paragraph  {a)(l)  of  this 
section  and  at  least  one  entity  from 
either  paragraphs  (a)(2)  or  (a)(3)  of  this 
section,  and  may  include  more  than  ohe 
entity  from  each  group. 


(Authority:  20  U.S.C  2394a) 

§  406.31  How  does  a  State  carry  out  ttie 
StateHKlmlnistered  Tech-Prep  Education 
Program? 

(a)  A  State  board  carries  out  the 
program  by — 

(1)  Providing  State  administration  of 
its  grant;  and 

(2)  Awarding  subgrants  or  contracts  to 
eligible  consortia  on  a  competitive  basis 
or  on  the  basis  of  a  formula  determined 
by  the  State  board. 

(b)  A  State  board  may  use  funds 
reserved  under  34  CFR  403.180(b)(3)  to 
provide  support  for  the  State- 
administered  Tech-Prep  Education 
Program. 

(c)  A  State  board  may  use  no  more 
than  the  amount  of  funds  from  its  award 
under  this  part  that  is  necessary  and 
reasonable  for — 

(1)  The  proper  and  efficient 
administration  of  this  program;  and 

(2)  Technical  assistance  to  promote  or 
enhance  the  quality  and  effectiveness  of 
the  State's  tech-prep  education  program. 

(Authority:  20  U.S.C.  2331(c)(2);  2394a(b)) 

§406.32    Wttat  are  the  local  application 
requirements? 

(a)  Each  consortium  that  desires  to 
receive  an  award  shall  submit  an 
application  to  the  State  board. 

(b)  The  application  must  be  submitted 
at  the  time  and  contain  the  information 
prescribed  by  the  State  board,  and  must 
contain — 

(1)  An  articulation  agreement  between 
the  participants  in  the  consortium;  and 

(2)  A  three-year  plan  for  the 
development  and  implementation  of 
activities  under  this  part. 

(Authority:  20  U.S.C.  2394c(a)-(b)) 

§  406.33    What  are  the  reporting 
requirements? 

The  State  board  shall,  in  conjunction 
with  recipients  of  subgrants  and 
contracts,  with  respect  to  assistance 
received  under  this  part,  submit  to  the 
Secretary  reports  as  may  be  required  by 
the  Secretary  to  ensure  that  grantees  are 
complying  with  the  requirements  of  this 
part. 

(Authority:  20  U.S.C.  2394a-2394e) 

9.  Part  407  is  revised  to  read  as 
follows: 

PART  407— SUPPLEMENTARY  STATE 
GRANTS  PROGRAM 

Subpart  A— General 

Sec. 

407.1  What  is  the  Supplementary  State 
Grants  Program? 

407.2  Who  is  eligible  for  an  award? 


407.3  What  activities  may  the  Secretary 
fund? 

407.4  What  regulations  apply? 

407.5  What  definitions  apply? 

Subpart  B— How  Does  a  State  Apply  for  ■ 
Grant? 

407.10    What  must  the  Slate  application 
contain? 

Subpart  C— How  Does  the  Secretary  Make 
a  Grant  to  a  State? 

407.20  How  does  the  Secretary  make 
allotments? 

407.21  How  does  the  Secretary  make 
reallotments? 

407.22  How  does  a  State  carry  out  this 
program? 

Sut>part  D— How  Does  an  Applicant  Apply 
to  a  State  for  an  Award? 

407.30  Who  is  eligible  to  apply  to  a  State  for 
an  award? 

407.31  How  are  funds  to  be  used  by  local 
agencies? 

407.32  What  are  the  local  application 
requirements? 

407.33  How  does  a  State  make  allotments? 

Authority:  20  U.S.C.  2395-2395e.  unless 
otherwise  noted. 

Subpart  A— General 

§  407. 1    What  is  the  Supplementary  State 
Grants  Program? 

The  Supplementary  State  Grants 
Program  provides  financial  assistance 
for  program  improvement  activities, 
especially  the  improvement  of  facilities 
and  acquisition  or  leasing  of  equipment 
to  be  used  to  carry  out  vocational 
education  programs  that  receive 
assistance  under  the  Act. 

(Authority:  20  U.S.C.  2395) 

§  407.2    Who  Is  eligible  for  an  award? 

A  State  board  for  vocational 
education  (State  board)  in  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico  is  eligible  for  awards  under 
this  program. 

(Authority:  20  U.S.C.  2395a) 


§407.3 
fund? 


What  activities  may  the  Secretary 


Under  the  Supplementary  State 
Grants  Program,  the  Secretary  makes 
grants  or  cooperative  agreements  to  a 
State  board  to  provide  funding  to 
eligible  local  educational  agencies 
(LEAs)  in  economically  depressed  areas 
for  program  improvement  activities 
described  in  S  407.32. 

(Authority:  20  U.S.C.  2395-2395a) 

§  407.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Supplementary  State  Grants  Program: 

(a)  The  regulations  in  this  part  407. 

(b)  The  regulations  in  34  CFR  part  400. 
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(Authority:  20  U.S.C.  2395-2395e) 

^407.5    What  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part. 
(Authority:  20  U.S.C.  2395-2395e) 

Subpart  B — How  does  a  State  Apply 
for  a  Grant? 

§407.10    Wtut  must  ttw  State  application 
contain? 

(a)  To  receive  a  grant  under  the 
Supplementary  State  Grants  Program,  a 
State  board  shall  submit  an  application 
to  the  Secretary,  as  a  part  of  the  State 
plan  developed  in  accordance  with  34 
CFR  403.32.  The  application  must— 

(1)  Designate  the  sole  State  agency 
described  in  34  CFR  403.10  as  the  State 
agency  responsible  for  the 
administration  and  supervision  of 
activities  carried  out  with  assistance 
under  th's  program; 

(2)  Provide  for  a  process  of 
consultation  with  the  State  council 
established  under  34  CFR  403.18; 

(3)  Describe  how  funds  will  be 
allocated  in  a  manner  consistent  with 
§  407.33; 

(4)  Provide  for  an  annual  submission 
of  data  concerning  the  use  of  funds  and 
students  served  with  assistance  under 
this  program; 

(5)  Provide  that  the  State  board  will 
keep  records  and  provide  information  to 
the  Secretary  as  may  be  required  for 
purposes  of  financial  audits  and 
program  evaluations;  and 

(6)  Contain  an  assurance  that  the 
State  board  will  comply  with  the 
requirements  of  this  part 

(b)  An  application  submitted  by  the 
State  board  under  paragraph  (a)  of  this 
section  must  be  for  a  period  of  not  more 
than  three  years  and  must  be  amended 
annually. 

(Authority:  20  U.S.C  2395d) 

Subpart  C— How  Does  the  Secretary 

malce  a  Grant  to  a  State? 

§  407.20    How  does  the  Secretary  make 
allotments? 

The  Secretary  determines  the  amount 
of  each  State's  grant  for  a  given  fiscal 
year  according  to  the  provisions  in 
section  352  of  the  Act. 

(Authority:  20  U.S.C.  23933) 

§  407.21    How  does  the  Secretary  make 
reallotments? 

(a)(1)  If  the  Secretary  determines  that 
any  amount  of  a  State's  allotment  under 
§  407.20  will  not  be  required  for  any 
fiscal  year  for  carrying  out  the  program 
under  this  part,  the  Secretary  reallots 
those  funds  to  one  or  more  States  that 
demonstrate  a  ciurent  need  for 


additional  funds  and  the  ability  to 
utilize  them  promptly  and  effectively 
upon  reallotment. 

(2)  The  Secretary  announces  in  the 
Federal  Register  the  dates  on  which 
funds  will  be  reallotted. 

(b)(1)  No  funds  reallotted  under 
paragraph  (a)  of  this  section  may  be 
used  for  any  purpose  other  than  the 
purpose  for  which  they  were 
appropriated. 

(2)  Any  amount  reallotted  to  a  State 
under  paragraph  (a)  of  this  section 
remains  available  for  obligation  during 
the  succeeding  fiscal  year  and  is 
deemed  to  be  part  of  the  State's 
allotment  for  the  fiscal  year  in  which  the 
reallotted  funds  are  obligated. 

(Authority:  20  U.S.C.  2395a  and  2821) 

§  407.22    How  does  a  State  carry  out  this 
program? 

(a)  A  State  carries  out  the  program 
by- 

(1)  Providing  State  administration  of 
the  grant;  and 

(2)  Awarding  100  percent  of  the 
amounts  made  available  under  this 
program  to  eligible  LEAs. 

(b)  A  State  may  not  use  program 
funds  for  the  administrative  costs  it 
incurs  in  carrying  out  its  responsibilities 
under  paragraph  (a)  of  this  section. 

(c)  A  State  may  use  funds  reserved 
under  34  CFR  403.180(b)(4)  to  pay  the 
administrative  costs  it  incurs  in  carrying 
out  its  responsibilities  under  paragraph 
(a)  of  this  section. 

(Authority:  20  U.S.C.  2312(a)  and  2395b(a)) 

Subpart  D— How  Does  an  Applicant 
Apply  to  a  State  for  an  Award? 

§  407.30    Who  is  eRglbte  to  apply  to  a  State 
for  an  award? 

(a)  An  LEA  is  eligible  to  apply  to  the 
State  board  for  an  allocation  if  the  LEA 
received  an  award  under  section  1006  of 
Chapter  1  of  Title  L  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended  (chapter  1)  (20  U.S.C.  2712). 

(b)  A  consortium  of  the  LEAs 
described  in  paragraph  (a)  of  this 
section  is  also  eligible  to  apply  to  the 
State  board  for  an  award. 

(Authority:  20  U.S.C.  2395b(b)) 

§  407.31    How  are  funds  to  be  used  t>y 
local  agencies? 

Each  LEA  or  consortium  of  LEAs  that 
receives  a  grant  under  this  program — 

(a)  Shall  give  first  priority  to  using 
funds  provided  under  the  grant  for 
improving  facilities  and  acquiring  or 
leasing  equipment  for  carrying  out 
vocational  education  programs  that  are 
in  economically  depressed  areas  in 
which  economically  and  educationally 
disadvantaged  individuals  are  served. 


and  that  receive  assistance  under  the 
Act;  and 

(b)  May  use  any  funds  not  required  to 
carry  out  the  provisions  of  paragraph  (a) 
of  this  section  for  other  program 
improvement  activities,  such  as 
curriculum  development  or  teacher 
training. 

(Authority:  20  U.S.C.  2395c) 

§  407.32    What  are  the  local  application 
requirements? 

Each  LEA  or  consortium  of  LEAs  that 
desires  to  receive  a  grant  under  this 
program  shall  submit  to  the  State  board 
an  application  at  the  time,  in  the 
manner,  and  containing  or  accompanied 
by  any  information  the  State  board  may 
reasonably  require,  including  evidence 
that  the  requirement  in  §  407.31(a)  is 
being  met. 

(Authority:  20  U.S.C  2395e) 

§  407.33    How  does  a  State  malce 
allotments? 

In  each  fiscal  year  for  which  a  State 
board  receives  a  grant  under  this  part, 
the  Slate  board  shall  allot  to  each 
eligible  LEA  or  consortium  of  LEAs  in 
the  State  an  amount  under  this  part  that 
bears  the  same  relationship  to  the 
amount  allotted  to  that  LEA  or  those 
LEAs  under  section  1006  of  Chapter  1 
bears  to  the  aggregate  amount  allotted 
to  LEAs  in  the  State  under  section  1006 
of  Chapter  1  in  the  fiscal  year  in  which 
distribution  is  made. 

(Authority:  20  U.S.C.  2395b(b)) 

10.  Part  408  is  revised  to  read  as 
follows: 

PART  408— COMMUNITY  EDUCATION 
EMPLOYMENT  CENTERS  PROGRAM 

Subpart  A— General 

Sea 

408.1  What  is  the  Community  Education 
Employment  Centers  Program?  . 

408.2  Who  is  eligible  for  an  award? 

408.3  What  activities  may  the  Secretary 
fund? 

408.4  What  regulations  apply? 

408.5  What  defmitions  apply? 

Subpart  B— How  Does  One  Apply  for  an 
Award? 

408.10    What  must  an  application  contain? 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

408.20  What  awards  does  the  Secretary 
mal(e? 

408.21  How  docs  the  Secretary  evaluate  an 
application? 

408.22  What  selection  criteria  does  the 
Secretary  use? 

408.23  What  additional  factors  may  the 
Secretary  consider? 
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Subpart  D->What  Conditloiw  Must  B«  Itot 
After  an  Award? 

408.30  What  are  the  requirements  regarding 
support  services? 

408.31  What  are  the  requirements  regarding 
a  parent/community  coordinator? 

408.32  What  are  the  requirements  regarding 
a  Council  of  Advisors? 

408.33  What  are  the  requirements  regarding 
other  center  personnel? 

408.34  What  are  the  evaluation 
requirements? 

Authority:  20  U.S.C.  2396.  unless  otherwise 
noted. 

Subpart  A— General 

§408.1    What  Is  the  Community  Education 
Employment  Centers  Program? 

The  Community  Education 
Employment  Centers  Program  provides 
fmancial  assistance  to  establish  and 
evaluate  model  high  school  community 
education  employment  centers  to 
provide  low-income  urban  and  rural 
youth  with  the  education,  skills,  support 
services,  and  enrichment  necessary  to 
ensure — 

(a)  Graduation  from  secondary  school: 

(b)  Successful  transition  from 
secondary  school  to  a  broad  range  of 
postsecondary  educational  institutions: 
and 

(c)  Employment,  including  military 
service. 

(Authority:  20  U.S.C.  2396  and  2396a) 

§  408.2    Who  i»  eligible  for  an  award? 

(a)  A  public  secondary  school  or  area 
vocational  education  school  is  eligible 
for  an  award  under  the  Community 
Education  Employment  Centers  Program 
if  the  school — 

(1)  Is  located  in  or  serves.one  or  more 
local  educational  agencies  that  are 
eligible  for  assistance  under  section  1006 
of  chapter  1  of  title  1  of  the  Elementary 
and  Secondary  Education  Act  of  1965.  as 
amended  (chapter  1)  (20  U.S.C.  2712): 
and 

(2)  Demonstrates  that  it  will  serve  a 
student  population  that  is  predominantly 
educationally  and  economically 
disadvantaged. 

(b)  For  purposes  of  paragraph  (a)(2].of 
this  section,  an  eligible  recipient  is 
considered  to  be  serving — 

(1)  A  predominately  educationally 
disadvantaged  population  if  over  75 
percent  of  the  students  to  be  served  are 
individuals — 

(i)  Who  score  at  or  below  the  25th 
percentile  on  a  standardized 
achievement  or  aptitude  test; 

(ii)  Whose  secondary  school  grades 
are  below  2.0  on  a  4.0  scale  (grade  "A" 
equals  4.0):  or 

(iii)  Who  fail  to  attain  minimal 
academic  competencies; 


(2)  A  predominately  economically 
disadvantaged  population  if  over  75 
percent  of  the  students  to  be  served  can 
be  classified  as  economically 
disadvantage  individuals  according  to 
the  defmition  of  that  term  in  34  CFR 
400.4. 

(Authority:  20  U.S.C  2396f  and  2396i(1)) 

S  408.3    What  acthrities  may  the  Secretary 
fund? 

The  Secretary  provides  grants  and 
cooperative  agreements  for  community 
education  employment  centers. 

(a)  Each  project  assisted  by  the 
Secretary  must — 

(1)  Operate  a  community  education 
employment  center  on  an  extended  year 
and  extended  day  basis: 

(2)  Establish  a  collegial  working 
environment,  with  substantial 
opportunities  for  staff  training  and 
development  and  shared  decision- 
making: 

(3)  Maintain  small  class  sizes,  and  to 
the  extent  possible,  maintain  an  average 
class  size  of  15  students  or  fewer 

(4)  Offer  a  broad  array  of  secondary 
school  course-work,  including,  to  the 
extent  possible — 

(i)  English,  mathematics,  history, 
geography,  biology,  chemistry,  physics, 
and  computer  science: 

(ii)  Opportunities  for  student 
participation  in  a  wide  range  of 
extracurricular  activities,  including 
community  service  and  exploration, 
sports,  fine  and  performing  arts,  and 
tutorial  study  sessions: 

(iii)  A  comprehensive  vocational- 
technical  education  program  that — 

(A)  Was  developed  through  regular 
consultation  with  employer-labor  panels 
with  knowledge  of  relevant  industries; 
and 

(B)  Offers  skills  in  planning, 
management,  finances,  technical  and 
production  skills,  underlying  principles 
of  technology,  labor  and  community 
issues,  economic  development  and 
health,  safety,  and  environment  issues; 
and 

(iv)  Courses  in  health,  nutrition,  and 
parenting: 

(5)  Offer  students  on-site 
opportunities  for  assistance  with  career 
planning  and  decision-making, 
employability,  entrepreneurial  abilities, 
interpersonal  communication  skills,  and 
remedial  studies: 

(6)  Maintain  an  emphasis  on  the 
development  of  academic  skills, 
regardless  of  student  career  objectives; 

(7)  Provide  technical  assistance  and 
training  to  staff  from  other  schools  and 
local  educational  agencies  within  the 
State  that  wish  to  replicate  community 
education  employment  center 
capabilities; 


(8)  Seek  to  use  community 
organizations  to  provide  support  for 
educational  activities  and  services  to 
parents  and  students: 

(9)  Offer  school-to-work  transition 
services: 

(10)  Establish  a  support  system  to 
coordinate  services  for  students  as 
described  in  S  408.30; 

(11)  Meet  the  requirements  regarding 
center  personnel  in  SS  408.31  and  408.33; 
and 

(12)  Meet  the  requirements  regarding 
a  Council  of  Advisors  in  §  408.32. 

(b)  Projects  assisted  by  the  Secretary 
under  this  part  may  organize  community 
education  employment  centers  into  one 
or  more  programs  specializing  in 
different  areas  of  study  of  particular 
interest  and  employment  opportunities 
for  the  student  population. 

(Authority:  20  U.S.C.  2396b.  2396c  and 
2396d(a)) 

§408.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Community  Education  Employment 
Centers  Program: 

(a)  The  regulations  in  this  part  408. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority:  20  U.S.C.  2396a-2396m) 

§408.5    What  definitions  apply? 

(a)  The  definitions  in  34  CFR  400.4 
apply  to  this  part. 

(b)  The  following  definition  also 
applies  to  this  part:  Parent  includes  a 
legal  guardian  or  other  person  standing 
in  loco  parentis. 

(Authority:  20  U.S.C.  2396i) 

Sut>part  B — How  Does  One  Apply  for 
an  Award? 

§408.10    What  must  an  application 
contain? 

An  application  must — 

(a)  Contain  information  demonstrating 
that  the  area  where  the  center  is  to  be 
located  has  a  high  concentration  of 
children  from  low-income  families, 
relative  to  the  county  and  State  as  a 
whole,  such  as  proof  of  eligibility  for  an 
award  under  section  1006  of  the 
Elementary  and  Secondary  Education 
Act: 

(b)  Describe  the  activities  and 
services  for  which  assistance  is  sought: 

(c)  Describe  how  the  applicant  will 
comply  with  the  provisions  of  §§  408  2, 
408.3,  and  408.30  through  403.34: 

(d)  Provide  assurances  that  the  State 
and  local  educational  agencies  in  which 
the  applicant  is  located  or  serves  will,  in 
any  fiscal  year,  supply  at  least  the  same 
fiscal  effort  per  student,  with  respect  to 
the  provision  of  free  public  education,  to 
community  education  employment 
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center  students  as  the  local  educational 
agency  provides  for  students  attending 
secondary  schools  in  the  local 
educational  agency; 

(e)  Describe  how  the  applicant  will 
use  funding  available  from  appropriate 
employment,  training,  and  education 
programs  in  the  State  in  order  to  provide 
a  maximum  amount  of  resources  for 
instructional  and  student  services:  and 

(f)  Provide  assurances  that  the 
community  education  employment 
center  will  coordinate  the  operations  of 
the  center  with  local  postsecondary 
institutions,  business,  industry,  labor, 
and  other  appropriate  public  and  private 
community  agencies  in  order  to  help 
meet  local  economic  needs. 

(Authority:  20  U.S.C.  2396g) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  408.20    What  awards  does  ttie  Secretary 
make? 

The  Secretary  makes  awards  to 
establish  and  operate  not  more  than  10 
community  education  employment 
centers  for  up  to  five  years. 
(Authority:  20  U.S.C.  2396a) 

§  408.21    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  408.22. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  408^2. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  S  408.22. 

(Authority:  20  U.S.C.  23e8»-2396m) 

§  408.22    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Program  factors.  (10  points)  The 
Secretary  reviews  the  quality  of  the 
proposed  project  to  assess  the  extent  to 
which — 

(1)  The  center  will  be  located  in  an 
urban  or  rural  area  that  has  a  high 
concentration  of  children  from  low- 
income  families,  relative  to  the  county 
and  State  as  a  whole; 

(2)  Activities  and  services  will  be 
provided  to  low-income  urban  and  rural 
youth  with  education,  skills,  and  the 


enrichment  necessary  to  ensure 
graduation  from  secondary  school, 
transition  from  secondary  school  to 
postsecondary  school,  or  employment; 

(3)  Proposed  activities  will  be 
coordinated  with  the  entities  listed  in 

§  408.10  (f)  to  ensure  that  the  operations 
of  the  community  education  employment 
center  will  help  meet  current  and 
projected  occupational  needs  in  the 
area; 

(4)  In-service  training  will  be  provided 
for  community  education  employment 
center  teachers  in  techniques, 
procedures  and  policies  relevant  to  the 
community  education  employment 
center. 

(5)  Support  services  will  be  provided 
to  meet  the  requirements  of  §  408.30: 
and 

(6)  Parental  and  community 
participation  will  be  provided  for,  as 
required  in  §  408.31. 

(b)  Educational  significance.  (10 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Bases  the  proposed  community 
education  employment  center  on 
successful  model  education  programs 
that  include  components  similar  to  the 
components  required  by  this  program,  as 
evidenced  by  empirical  data  from  those 
programs  on  such  factors  as — 

(i)  Student  performance,  aehievement, 
and  learning  gains  in  vocational 
competencies  and  skills; 

(ii)  Student  performance, 
achievement,  and  learning  gains  in  such 
subjects  as  English,  mathematics, 
history,  geography,  biology,  chemistry, 
physics,  and  computer  science  as 
measured  by  standardized  tests; 

(iii)  High  school  graduation; 

(iv)  Placement  of  students  in  jobs, 
including  military  service;  and 

(v)  Successful  transfer  of  students  to  a 
wide  variety  of  postsecondary 
educational  programs; 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
education;  and 

(3)  Proposes  to  use  unique  and 
innovative  techniques  to  produce 
benefits  that  address  educational 
problems  and  needs  that  are  of  national 
significance. 

(c)  PJan  of  operation.  (15  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project,  especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  elective  and  ensures 


proper  and  efficient  administration  of 
the  project  over  the  award  period; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5]  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and  is 
appropriate  to  the  project,  including  th^ 
provision  for  meeting  and  reporting  on 
the  requirements  in  §  408.34; 

(2)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(3)  Identifies  expected  outcomes  of  the 
services  provided  to  participants  and 
how  those  outcomes  will  be  measured; 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(5)  Will  provide  a  comparison 
between  intended  and  observed  results, 
and  lead  to  the  demonstration  of  a  clear 
link  between  the  observed  results  and 
the  specific  treatment  of  project 
participants:  and 

(6)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel. 

(e)  Demonstration  and  dissemination. 
(10  points)  The  Secretary  reviews  each 
application  to  assess  the  effectiveness 
and  efficiency  of  the  plan  for 
demonstrating  and  disseminating 
information  about  the  project  activities 
and  results  throughout  the  project 
period,  including — 

(1)  High  quality  in  the  design  of  the 
demonstration  and  dissemination  plan 
and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(2)  Provisions  for  publicizing  the 
project  at  the  local.  State,  and  national 
levels  by  conducting  or  delivering 
presentations  at  conferences, 
workshops,  and  other  professional 
meetings  and  by  preparing  materials  for 
journal  articles,  newsletters,  and 
brochures; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
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tho3«  methods  and  techniques,  such  as 
by  inviting  them  to  observe  project 
activities; 

(4)  A  description  of  the  types  of 
materials  the  appUcant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  pro)ect. 

(0  Key  personnel.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director, 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project,  including  the  parent/community 
coordinator  and  personnel  who  will  be 
employed  to  meet  the  requirements  in 
§  408.33; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (f)(lKi)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(l)(i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  In  project  management  and  in 
fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project; 

(3)  Proposes  using  funds  available 
from  appropriate  employment,  training, 
and  education  agencies  in  the  State  to 
provide  project  services  and  activities. 
and  using  oon-Peder al  resources  of 
community  organizations  to  provide  the 
support  services  described  in  §  406.30; 
and 

(4)  Proposes  using  funds  or  resources 
available  from  the  State  or  bcai 
educational  agency  in  which  the  center 
will  be  located  or  will  serve  to  acquire 


community  education  employment 
center  equipment  and  facilities  in  order 
to  provide  a  maximum  amount  of 
resources  for  instructional  and  student 
services. 

(h)  Adequacy  of  resources  and 
commitment  (5  points)  (1)  The  Secretary 
reviews  each  application  to  assess  the 
adequacy  of  resources  the  applicant 
plans  to  devote  to  the  project.  The 
Secretary  considers  the  extent  to 
which — 

(i)  The  facihties  that  the  appUcant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  to  the  project,  including 
whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies;  and 

(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

(Authority:  20  U.S.C.  2396e,  2396g.  and  2396h) 

§  408.23    What  additional  factors  may  ttte 
Secretary  consider? 

After  evaluating  the  applications 
according  to  the  criteria  in  S  408.22.  the 
Secretary  may  select  other  than  the 
most  highly  rated  applications  for 
funding  if  doing  so  would  improve  the — 

(a)  Distribution  between  applicants 
serving  rural  and  urban  youth;  or 

(b)  Geographical  distribution  of 
projects  funded  under  this  program. 

(Authority:  20  U.S.C.  2396) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  408.30    What  are  the  requirements 
regarding  support  services? 

Each  grantee  shall  establish  in  its 
community  education  employment 
center  a  support  system  to  coordinate 
services  for  students,  including  the 
following: 

(a)  A  comprehensive  program  of 
confidential  guidance  counseling  that 
provides — 

(1)  Guidance  for  career  and  personal 
decision-making  and  postsecondary 
institution  placement; 

(2)  Mentoring  and  referral  to 
appropriate  social  services;  and 

(3)  An  accessible  counseling  service 
to  help  parents  to  participate  in  the 
enhancement  of  student  education. 

(b)  An  on-site  job  service  office  to 
offer  students — 

(1)  Career  guidance,  career 
development,  and  employment 


counseling  that  provides  information 
about  a  broad  range  of  occupations  and 
alternative  career  paths; 

(2)  Labor  market  information,  job 
development,  career  testing,  and 
occupational  placement  services  for 
part-time  and  summer  employment, 
internships,  cooperative  programs,  and 
part-time  and  full-time  employment 
opportunities  upon  graduation;  and 

(3)  Assistance  in  arranging  part-time 
employment,  so  long  as  that 
employment  does  not  adversely  affect 
academic  performance. 

(c)  Assistance  in  arranging  a  summer 
program  of  work,  education,  or 
enrichment  sessions. 

(d)  To  the  extent  possible, 
transportation  to  and  from  the 
community  education  emploiTnent 
center  and  part-time  job  sites. 

(e)  Access  to  day-care  services  for 
children  of  participating  students. 

(Authority:  20  U.S.C  2396c) 

§  408.31    Wtwt  are  the  requtrementt 
regarding  a  parent/ community 
coordinator? 

Each  grantee  shall  employ  a  parent/ 
community  coordinator  to  provide  for 
the  active  and  informed  participation  of 
parents  and  appropriate  community 
representatives  in  its  community 
education  employment  center  by — 

(a)  Encouraging  parents  and  students 
to  make  informed  decisions  in  reviewing 
and  selecting  a  community  education 
employment  center  program; 

(b)  Conducting  regular  parent 
seminars  to — 

(1)  Inform  parents  about  community 
education  employment  center 
operations; 

(2)  Obtain  parent  input;  and 

(3)  Disseminate  information  on  how 
parents  can  encourage  student 
performance; 

(c)  Providing  the  parents  of  each 
student  with  a  regular  opportunity  to 
meet  with  counselors,  teachers,  and  the 
student  to  discuss  student  [>rogress, 
plans,  and  needs; 

(d)  Providing  a  range  of  roles  in  which 
parents  may  work  with  students  at 
home  or  as  class  assistants  or  volunteer 
coordinators;  and 

(e)  Establishing  a  Council  of  Advisors 
as  required  in  %  408.32. 

(Authority:  20  U3.C  239ed(a)) 

§  408.32    What  are  the  requirements 
regarding  a  Council  of  Advisors? 

(a)  Each  grantee  shall  establish  an 
advisory  Council  of  Advisors  (Council) 
as  provided  in  §  40B.31(e). 

(b)  Membership.  The  Council  shall 
consist  of  one  representative  from  each 
of  the  following  entities: 
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(1)  The  local  educational  agency  in 
which  the  center  is  located  or  serves. 

(2)  The  State  council  on  vocational 
education. 

(3)  The  State  agency  responsible  for 
secondary  vocational  education. 

(4)  The  student  body. 

(5)  The  local  teacher  organization. 

(6)  Guidance  counselors. 

(7)  Community-based  organizations. 

(8)  Parents. 

(9)  The  appropriate  private  industry 
council  established  under  section  102(a) 
of  the  Job  Training  Partnership  Act  (29 
U.S.C.  1512). 

(c)  Functions  of  the  council.  The 
Council  shall  provide  recommendations 
to,  and  work  with,  the  grantee  to — 

(1)  Establish  annual  community 
education  employment  center  priorities, 
programs,  and  procedures; 

(2)  Establish  student  selection  criteria 
to  ensure  that — 

(i)  All  students  in  the  school  district 
have  an  equal  opportunity  to  attend  the 
community  education  employment 
center  and 

(ii)  Participants  will  be  representative 
of  the  secondary  school  population  in 
the  school  district: 

(3)  Promulgate  a  student  code  of 
conduct  that- must  be  developed  in 
consultation  with  the  students  and 
teachers; 

(4)  Assist  in  the  selection  of  the 
community  education  employment 
center's  principal,  administrators, 
department  chairpersons,  and  teachers; 

(5)  Assist  in  the  selection  and 
application  of  assessment  tools  for 
continuous  evaluation  of  student 
learning  progress; 

(6)  Make  recommendations  for  the 
selection  of  curriculum,  textbooks, 
software,  and  other  learning  resources 
and  equipment;  and 

(7)  Make  recommendations  regarding 
tlie  coordination  of  activities  assisted 
under  this  part  with — 

(i)  Activities  assisted  under  the  Job 
Training  Partnership  Act;  and 

(ii)  School-to-work  transition 
activities. 

(Authority:  20  U.S.C.  2396d  (a)(5).  (b)) 

§  408.33    What  are  ttie  requirements 
regarding  other  center  personnel? 

Each  grantee  shall — 

(a)  Employ  only  professional  staff 
who  demonstrate  the  highest  of 
academic,  teaching,  guidance,  or 
administrative  standards; 

(b)  Ensure  that  teachers  in  the  center 
receive  inservice  training  at  least 
annually  in  techniques,  procedures,  and 
policies  relevant  to  the  community 
education  employment  center  and 

(c)  Employ  a  sufficient  number  of  full- 
time  certified  or  licensed  guidance  and 

I 


career  counselors  to  assist,  enhance, 
and  monitor  student  progress. 

(Authority:  20  U.S.C.  2396e) 

§  408.34    What  are  the  evaluation 
requirements? 

(a)  Each  grantee  shall  provide  for  an 
independent  evaluation  of  grant 
activities  and  student  learning  progress. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature,  and 
must  include  information  regarding — 

(1)  Student  academic  and  vocational 
competencies; 

(2)  Student  dropout  rates; 

(3)  Employment  and  earnings  while 
the  students  are  attending  the 
community  education  employment 
center  and  upon  the  graduation  of  the 
students  from  the  center 

(4)  Student  attendance  at 
postsecondary  institutions  or  student 
enlistment  into  military  service  upon 
graduation  from  the  community 
education  employment  center 

(5)  Parental,  student,  and  community 
participation  in  the  activities  of  the 
community  employment  education 
center,  and 

(6)  Project  spread  and 
transportability. 

(c)  A  proposed  project  evaluation 
design  must  be  submitted  to  the  U.S. 
Department  of  Education  for  review  and 
approval  prior  to  the  end  of  the  first  six 
months  of  the  project  period. 

(d)  A  summary  of  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department's  Program  Effectiveness 
Panel  must  be  submitted  to  the 
Secretary  during  the  last  year  of  the 
project  period. 

(Authority:  20  U.S.C.  2396h(a)) 

11.  Part  409  is  added  to  read  as 
follows: 

PART  409— VOCATIONAL  EDUCATION 
LIGHTHOUSE  SCHOOLS  PROGRAM 

Subpart  A — General 

Sec. 

409.1  What  is  the  Vocational  Education 
Lighthouse  Schools  Program? 

409.2  Who  is  eligible  for  an  award? 

409.3  What  activities  may  the  Secretary 
fund? 

409.4  What  regulations  apply? 

409.5  What  definitions  apply? 

Subpart  B — [Reserved] 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

409.20  How  does  the  Secretary  evaluate  an 
application? 

409.21  What  selection  criteria  does  the 
Secretary  use? 

409.22  What  additional  factors  may  the 
Secretary  consider? 


Subpart  0— What  Conditions  Must  Be  Met 
After  an  Award? 

409.30    What  are  the  evaluation 
requirements? 

Authority:  20  U.S.C.  2396m,  unless 
otherwise  noted. 

Subpart  A— General 

§  409. 1    What  is  the  Vocational  Education 
Ughthouse  Schools  Program? 

The  Vocational  Education  Lighthouse 
Schools  Program  provides  fmancial 
assistance  for  the  establishment  and 
operation  of  vocational  education- 
lighthouse  schools. 

(Authority:  20  U.S.C.  2396m(a)) 

§  409.2    Who  is  eligible  for  an  award? 

A  public  secondary  school  or  area 
vocational  education  school  is  eligible 
for  an  award  under  the  Vocational 
Education  Lighthouse  Schools  Program. 

(Authority:  20  U.S.C.  2396m(a)) 

§  409.3    What  activities  may  the  Secretary 
fund? 

The  Secretary  provides  grants  and 
cooperative  agreements  for  projects  to 
establish  vocational  education 
lighthouse  schools  that — 

(a)  Serve  as  a  model  vocational 
education  program  that — 

(1)  Provides  each  student  with 
knowledge  of,  and  experience  in,  all 
aspects  of  an  industry  or  enterprise  the 
student  is  preparing  to  enter 

(2)  Provides  each  student  with  basic 
and  higher  order  skills  and  develops  the 
student's  problem  solving  abilities  in  a 
vocational  setting; 

(3)  Offers  exceptionally  high  quality 
programs  for  disadvantaged  and 
minority  students; 

(4)  Provides  the  special  services  and 
modifications  necessary  to  help 
individual  students  successfully 
complete  the  program; 

(5)  Is  planned,  developed,  and 
implemented  with  the  participation  of 
staff,  local  employers,  and  local 
community  representatives;  and 

(6)  Offers  a  full  range  of  programs, 
including  comprehensive  career 
guidance  and  counseling,  for  students 
who  plan  to  seek  employment  upon 
graduation  or  who  will  enroll  in  a  two  or 
four-year  college; 

(b)  Provide  information  and 
assistance  to  other  vocational  eduction 
lighthouse  schools  funded  under  this 
part,  vocational  programs,  vocational 
education  personnel,  parents,  students, 
educators,  community  members,  and 
community  organizations  throughout  the 
State  in  which  the  project  is  located 
regarding — 

(1)  Curriculum  materials; 
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(2)  Curriculum  development, 
especially  the  integration  of  vocational 
and  academic  education: 

(3)  Inaervice  and  preservice  sta^ 
development,  training,  and  assistance 
through  off-site  activities  and  through  a 
range  of  short-term  and  long-term 
opportunities  to  participate  in  activities 
at  the  demonstration  site: 

(4)  Opportunities  to  systematically 
observe  the  model  program;  and 

(5)  Technical  assistance  and  staff 
development,  as  appropriate; 

(c)  Use  funds  received  under  this 
program,  together  with  funds  from  non- 
Federal  sources,  to  develop  and 
implement  model  programs  containing 
the  elements  describ^i  in  paragraph  (a) 
of  this  section: 

(d)  Develop  comprehensive  linkages 
with  other  local  schools,  community 
colleges,  four-year  colleges,  private 
vocational  schools,  community-based 
organizations,  labor  unions,  employers, 
and  other  business  groups,  as 
appropriate;  and 

(e)  Develop  and  disseminate  model 
approadies — 

(1)  For  meeting  the  education  training 
needs  and  career  counseling  needs  of 
minority  students,  disadvantaged 
students,  students  with  disabilities,  and 
students  of  limited  English  proficiency; 
and 

(2)  To  reduce  and  eliminate  sex  bias 
and  stereotyping. 

(Authority:  20  U.S.C.  2396m(b)) 

§  409.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
National  Vocational  Education 
Lighthouse  Schools  Program: 

(a)  The  regulations  in  this  part  409. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority:  20  U.S.C.  2396m) 

§409.5    What  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part. 
(Authority:  20  U.S.C  2396m) 

Subpart  B— {Reserved] 

Subpart  C— How  Does  thm  Secretary 
Make  an  Awartf? 

§  409.20    How  does  ttw  Secretary  evaluate 
an  appltcation? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  409.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
pohits  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  S  409^. 

(c)  Subject  to  paragraph  fd)  of  Ais 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 


parentheses  after  the  heading  for  each 
criterion. 

[d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §  409.21. 

(Authority:  20  U.S.C.  2396ml 

§409,21    What  selection  criteria  doea  ttw 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Program  factors.  (10  points)  The 
Secretary  reviews  the  quality  of  the 
proposed  project  to  assess — 

(1)  The  quality  of  the  plan  to- 
ll) Provide  each  student  with 

knowledge  of.  and  experience  in.  all 
aspects  of  an  industry  or  enterprise  the 
student  is  preparing  to  enter, 

(ii)  Provide  each  student  with  basic 
and  higher  order  skills  and  develop  the 
student's  problem  solving  abilities  in  a 
vocational  setting; 

(iii)  Involve  staff,  local  employers,  and 
local  community  representatives  in  the 
planning  for  and  development  of  the 
project; 

(iv)  Integrate  vocational  and  academic 
education; 

(v)  Develop  comprehensive  linkages 
with  other  local  schools,  community 
colleges,  four-year  colleges,  private 
vocational  schools,  community-based 
organizations,  labor  unions,  employers, 
and  other  business  groups,  as 
appropriate;  and 

(vi)  Offer  exceptionally  high  quality 
programs  for  disadvantaged  and 
minority  students; 

(2)  The  extent  to  which  the  project — 
(i)  Is  specifically  designed  to  meet  the 

education  training  needs  and  career 
counseling  needs  of  minority  students, 
disadvantaged  students,  students  with 
disabilities,  and  students  of  limited 
Engbsh  proficiency; 

(ii)  Will  contribute  to  the  reduction 
and  elimination  of  sex  bias  and 
stereotyping:  and 

(iii)  Is  designed  in  accordance  with 
current  and  projected  occupational 
needs;  and 

(3)  The  quality  of  the  staff 
development  plan. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Bases  the  proposed  vocational 
education  lighthouse  school  on 
successful  model  vocational  education 
programs  that  include  components 
similar  to  the  components  required  by 
this  program,  as  evidenced  by  empirical 
data  from  those  programs  on  such 
factors  as — 


(!)  Student  achievement  and  learning 
gains  in  vocational  education; 

(ii)  High  school  graduation: 

(iii)  Placement  of  students  in  jobs, 
including  military  service;  and 

(iv)  Successful  transfer  of  students  to 
a  variety  of  postsecondary  education 
programs; 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
education;  and 

(3)  Proposes  to  use  unique  and 
innovative  techniques  to  produce 
benefits  that  address  educational 
problems  and  needs  that  are  of  national 
significance. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quahty  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  project's 
management  design,  especially  the 
establishment  of  measurable  objectives 
for  the  project  that  are  based  on  the 
project's  overall  goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project  over  the  award  period; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regeird  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and  is 
appropriate  to  the  project; 

(2)  "To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(3)  Identifies  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  measured; 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(5)  Will  provide  a  comparison 
between  intended  and  observed  results. 
and  lead  to  the  demonstration  of  a  clear 
link  between  the  observed  results  and 
the  specific  treatment  of  project 
participants;  and 

(6)  Will  yield  resahs  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
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Department's  Program  Effectiveness 
Panel  as  defined  in  34  CFR  400.4. 

(e)  Demonstration  and  dissemination. 
(10  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quality  in  the  design  of  the 
demonstration  and  dissemination  plan 
and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(2)  Provisions  for  publicizing  the 
project  at  the  local.  State,  and  national 
levels  by  conducting  or  delivering 
presentations  at  conferences, 
workshops,  and  other  professional 
meetings  and  by  preparing  materials  for 
journal  articles,  newsletters,  and 
brochures; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques,  such  as 
inviting  them  to  observe  project 
activities; 

(4)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Identification  of  target  groups  and 
provisions  for  assisting  others  to  adopt 
and  successfully  implement  the  project 
or  methods  and  techniques  used  by  the 
project. 

(f)  Key  personnel.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director; 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (f)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 


fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project; 

(3)  Proposes  using  funds  available 
from  non-Federal  sources  such  as 
appropriate  employment,  training,  and 
education  programs  in  the  State  to 
acquire  vocational  education  lighthouse 
school  equipment  and  facilities  in  order 
to  devote  a  maximum  amount  of 
resources  to  instructional  services;  and 

(4)  Includes  documentation  of  the 
availability  of  funds  from  non-Federal 
sources  that  will  be  used  for  activities 
described  in  §  409.3(a). 

(h)  Adequacy  of  resources  and 
commitment.  (5  points)  (1)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  applicant  plans 
to  devote  adequate  resources  to  the 
project.  The  Secretary  considers  the 
extent  to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  and  capacity  to  the  project, 
including  whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies;  and 

(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 
(Authority:  20  U.S.C.  2396m) 

§  409.22    What  additional  factors  may  the 
Secretary  consider? 

After  evaluating  the  applications 
according  to  the  criteria  in  §  409.21,  the 
Secretary  may  select  other  than  the 
most  highly  rated  applications  for 
funding  if  doing  so  would  improve  the 
geographical  distribution  of  projects 
funded  under  this  program. 
(Authority:  20  U.S.C.  2396m) 

Subpart  O— What  Conditions  Must  Be 
Met  After  an  Award? 

§409.30    What  are  the  evaluation 
requirements? 

(a)  Each  grantee  shall  provide  and 


budget  for  an  independent  evaluation  of 
grant  activities. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature. 

(c)  The  evaluation  must  be  based  on 
student  achievement,  increases  in 
academic  and  vocational  competencies, 
completion,  and  placement  rates  and 
project  and  product  spread  and 
transportability. 

(d)  A  proposed  project  evaluation 
design  must  be  submitted  to  the  U.S. 
Department  of  Education  for  review  and 
approval  prior  to  the  end  of  the  first 
year  of  the  project  period. 

(e)  A  summary  of  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department's  Program  Effectiveness 
Panel  shall  be  submitted  to  the 
Secretary  during  the  last  year  of  the 
project  period. 

(Authority:  20  U.S.C.  2396m) 

12.  Part  410  is  revised  to  read  as 
follows: 

PART  410— TRIBALLY  CONTROLLED 
POSTSECONDARY  VOCATIONAL 
INSTITUTIONS  PROGRAM 

Subpart  A — General 

Sec. 

410.1  What  is  the  Tribally  Controlled 
Poslsecondary  Vocational  Institutions 
Program? 

410.2  Who  is  eligible  for  an  award? 

410.3  What  activities  may  the  Secretary 
fund? 

410.4  What  regulations  apply? 

410.5  What  definitions  apply? 

Subpart  B— How  Does  One  Apply  for  an 
Award? 

410.10    What  must  an  application  contain? 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

410.20  How  does  the  Secretary  apply  the 
selection  criteria  in  §  410.21? 

410.21  What  selection  criteria  does  the 
Secretary  use  for  institutional  support 
grants? 

410.22  What  additional  factors  does  the 
Secretary  consider? 

410.23  How  does  the  Secretary  select 
grantees  for  institutional  support  grants? 

410.24  How  does  the  Secretary  award 
additional  grants? 

Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

410.30  What  expenses  are  allowable  under 
an  institutional  support  grant? 

410.31  What  other  provisions  apply  to  this 
program? 

Authority:  20  U.S.C.  2397-2397h.  unless 
otherwise  noted. 
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Subpart  A— General 

§410.1    What  l«  the  Tribally  Controltod 
Postsecondary  Vocational  Institutiont 
Program? 

The  Tribally  Controlled 
Postsecondary  Vocational  Institutions 
Program  provides  grants  for  the 
operation  and  improvement  of  tribally 
controlled  postsecondary  vocational 
institutions  to  ensure  continued  and 
expanded  educational  opportunities  for 
Indian  students,  and  to  allow  for  the 
improvement  and  expansion  of  the 
physical  resources  of  those  institutions. 

(Authority:  20  U.S.C.  2397  and  2397c) 

§  410.2    Who  Is  •llgibte  for  an  award? 

A  tribally  controlled  postsecondary 
vocational  institution  is  eligible  for 
assistance  under  this  part  if  it — 

(a)  Is  governed  by  a  board  of  directors 
or  trustees,  a  majority  of  whom  are 
Indians; 

(b)  Demonstrates  adherence  to  stated 
goals,  a  philosophy  or  a  plan  of 
operation  that  fosters  individual  Indian 
economic  and  self-sufficiency 
opportunity,  including  programs  that  are 
appropriate  to  stated  tribal  goals  of 
developing  individual  entrepreneurships 
and  self-sustaining  economic 
infrastructures  on  reservations; 

(c)  Has  been  in  operation  for  at  least 
three  years; 

(d)  Holds  accreditation  with  or  is  a 
candidate  for  accreditation  by  a 
nationally  recognized  accrediting 
authority  for  postsecondary  vocational 
education;  and 

(e)  Enrolls  the  full-time  equivalency  of 
not  fewer  than  100  students,  of  whom  a 
majority  are  Indians. 

(Authority:  20  U.S.C.  2397b) 

§  410.3    What  activities  may  the  Secretary 
fund? 

The  Secretary  provides  grants  for 
basic  support  for  the  education  and 
training  of  Indian  students,  including — 

(a)  Training  costs; 

(b)  Educational  costs; 

(c)  Equipment  costs; 

(d)  Administrative  costs;  and 

(e)  Costs  of  operation  and 
maintenance  of  the  institution. 

(Authority:  20  U.S.C.  2397a) 

§  410.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Tribally  Controlled  Postsecondary 
Vocational  Institutions  Program: 

(a)  The  regulations  in  this  part  410. 

(b)  The  regulations  in  34  CFR  part  400. 
(Authority:  20  U.S.C.  2397-2397h) 


S  410.5    What  definitions  apply? 

(a)  The  definitions  in  34  CFR  400.4 
apply  to  this  part,  except  for  the 
defmition  of  the  term  "Act." 

(b)  The  following  defmitions  also 
apply  to  this  part: 

Act  means  the  Tribally  Controlled 
Vocational  Institutions  Support  Act  of 
1990. 

Indian  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

Indian  student  count  means  a  number 
equal  to  the  total  number  of  Indian 
students  enrolled  in  each  tribally 
controlled  vocational  institution, 
determined  as  follows: 

(1)  The  registrations  of  Indian 
students  as  in  effect  on  October  1  of 
each  year. 

(2)  Credits  or  clock  hours  toward  a 
certificate  earned  in  classes  offered 
during  a  summer  term  must  be  counted 
toward  the  computation  of  the  Indian 
student  count  in  the  succeeding  fall 
term. 

(3)  Credits  or  clock  hours  toward  a 
certificate  earned  in  classes  during  a 
summer  term  must  be  counted  toward 
the  computation  of  the  Indian  student 
count  if  the  institution  at  which  the 
student  is  in  attendance  has  established 
criteria  for  the  admission  of  the  student 
on  the  basis  of  the  student's  ability  to 
benefit  from  the  education  or  training 
offered.  The  institution  is  presumed  to 
have  established  those  criteria  if  the 
admission  procedures  for  those  studies 
include  counseling  or  testing  that 
measures  the  student's  aptitude  to 
successfully  complete  the  course  in 
which  the  student  has  enrolled.  Credit 
earned  by  the  student  for  purposes  of 

'  obtaining  a  high  school  degree  or  its 
equivalent  may  not  be  counted  toward 
the  computation  of  the  Indian  student 
count. 

(4)  Indian  students  earning  credits  in 
any  continuing  education  program  of  a 
tribally  controlled  vocational  institution 
must  be  included  in  determining  the  sum 
of  all  credit  or  clock  hours. 

(5)  Credits  or  clock  hours  earned  in  a 
continuing  education  program  must  be 
converted  to  the  basis  that  is  in 
accordance  with  the  institution's  system 
for  providing  credit  for  participation  in 
those  programs. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaskan 
native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaskan  Native  Claims 
Settlement  Act  (43  U.S.C.  1601  et  seq.). 
that  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 


Tribally  controlled  postsecondary 
vocational  institution  means  an 
institution  of  higher  education  that  is 
formally  controlled,  or  has  been 
formally  sanctioned  or  chartered  by  the 
governing  body  of  an  Indian  tribe  or 
tribes,  and  that  offers  technical  degrees 
or  certificate  granting  programs.  This 
term  does  not  include  an  institution  that 
is  a  tribally  controlled  community 
college  as  defined  in  34  CFR  400.4.  (See 
Cong.  Rec.  S4116  (daily  ed.  April  5. 1990) 
(Statement  of  Senator  Bingaman);  Cong. 
Rec.  H1708  (daily  ed.  May  9. 1989) 
(Statement  of  Rep.  Richardson)). 

(Authority:  20  U.S.C.  2397h  and  25  U.S.C  1801 
(1)  and  (2)) 

Subpart  B— How  Does  One  Apply  for 
an  Award? 

S  410.10    What  must  an  application 
contain? 

An  application  for  a  grant  under  the 
Tribally  Controlled  Postsecondary 
Vocational  Institutions  Program  must 
include  the  following: 

(a)  Documentation  showing  that  the 
institution  is  eligible  according  to  the 
requirements  in  S  410.2. 

(b)  A  description  of  the  fiscal  control 
and  fund  accounting  procedures  to  be 
used  for  all  funds  received  under  this 
program  that  will  allow  the  Secretary  to 
monitor  expenditures  and  the  Education 
Department  Inspector  General,  the  U.S. 
Comptroller  General,  or  an  independent 
non-Federal  auditor  to  audit  the 
institution's  programs. 

(c)  An  application  for  an  institutional 
support  grant  must  also  contain  a 
comprehensive  development  plan 
addressing  the  following: 

(1)  The  institutional  mission 
statement,  i.e.,  a  broad  statement  of 
purpose,  that  identifies  its  distinguishing 
characteristics,  including  the 
characteristics  of  the  students  the 
institution  serves  and  plans  to  serve  and 
the  programs  of  study  it  offers  and 
proposes  to  offer. 

(2)  Data  for  the  past  three  academic 
years  reflecting  the  number  and  required 
qualifications  of  the  teaching  and 
administrative  staff,  the  number  of 
students  enrolled,  attendance  rates, 
dropout  rates,  graduation  rates,  rate  of 
job  placement  or  college  enrollment 
after  graduation,  and  the  most 
significant  scholastic  problems  affecting 
the  student  population. 

(3)  A  description  of  how  the 
institution  is  responsive  to  the  current 
and  projected  labor  market  needs  in  its 
geographic  area,  including  the 
institution's  plans  for  placement  of 
students. 
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(4)  Assumptions  concerning  the 
institutional  environment,  the  potential 
number  of  students  to  be  served, 
enrollment  trends,  and  economic  factors 
which  could  affect  the  institution. 

(5)  Major  problems  or  deficiencies 
that  inhibit  the  institution  from  realizing 
its  mission. 

(6)  Long-range  and  short-range  goals 
that  will  chart  the  growth  and 
development  of  the  institution  and 
address  the  problems  identified  under 
paragraph  (c)(5)  of  this  section. 

(7)  Measurable  objectives  related  to 
reaching  each  goal. 

(8)  Time-frames  for  achieving  the 
goals  and  objectives  described  in 
paragraphs  (c)  (6)  and  (7)  of  this  section. 

(9)  Priorities  for  implementing 
improvements  concerning  instructional 
and  student  support,  capital 
expenditures,  equipment,  and  other 
priority  areas. 

(10)  Major  resource  requirements 
necessary  to  achieve  its  goals  and 
objectives,  including  personnel, 
finances,  equipment,  and  facilities.  Also 
provide  a  detailed  budget  identifying  the 
costs  to  be  paid  with  a  grant  under  Uiis 
program  and  resources  available  from 
other  Federal,  Stale,  and  local  sources 
that  will  be  used  to  achieve  the 
institution's  goals  and  objectives.  Budget 
and  cost  information  must  be 
sufficiently  detailed  to  enable  the 
Secretary  to  determine  the  amount  of 
payments  pursuant  to  section  386(b)(2) 
of  the  Act.  The  statement  must  include 
information  on  allowable  expenses 
listed  in  §  410.30. 

(11)  Strategies  and  resources  for 
objectively  evaluating  the  institution's 
progress  towards,  and  success  in. 
achieving  its  goals  and  objectives. 

(d)  The  institution's  operating 
expenses  for  the  preceding  fiscal  year, 
including  allowable  expenses  listed  in 
§  410.30. 

(e)  The  institution's  Indian  student 
count. 

(Authority:  20  U.S.C.  2397b.  2397c(a), 
2397d(b)(2)(B).  and  2397f) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  4 1 0.20    How  doe«  ttie  Secretary  apply 
ttie  selection  critefta  In  §  410.21? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
S  410.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  S  401.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  in  §  401.21  is  indicated  in 


parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  §  401.21. 

(Authority:  20  U.S.C.  2397-2397h) 

§410.21    What  selection  criteria  doe*  tti9 
Secretary  use  for  institutionai  support 
grants? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  an 
institutional  support  grant: 

(a)  Institutional  goals  and  objectives. 
(10  points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant's  current  and  future 
institutional  goals  and  objectives  are — 

(1)  Realistic  and  defined  in  terms  of 
measurable  results;  and 

(2)  Directly  related  to  the  problems  to 
be  solved. 

(b)  Comprehensive  development  plan. 
(25  points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  plan  is  e^ectively  designed  to 
meet  the  applicant's  current  and  future 
institutional  goals  and  objectives, 
including  instructional  and  student 
support  needs,  and  equipment  and 
capital  requirements. 

(c)  Implementation  strategy.  (20 
points)  "The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  an  applicant's  implementation 
strategy — 

(1)  For  each  major  activity  fimded 
under  this  program,  is  comprehensive 
and  likely  to  be  effective,  taking  into 
account  the  applicant's  past 
performance  and  the  data  for  the  past 
three  academic  years  reflecting  the 
number  and  required  qualifications  of 
the  teaching  and  administrative  staff, 
the  number  of  students  enrolled, 
attendance  rates,  dropout  rates, 
graduation  rates,  rate  of  job  placement 
or  college  enrollment  after  graduation, 
and  the  most  significant  scholastic 
problems  affecting  the  student 
population; 

(2)  Includes  a  realistic  timetable  for 
each  such  activity;  and 

(3)  Includes  a  staff  management  plan 
likely  to  ensure  effective  administration 
of  the  project  activities. 

(d)  Budget  and  cost  effectiveness.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  proposed  activities  to  be  funded 
under  this  program,  including  capital 
expenditures  and  acquisition  of 
equipment,  if  applicable; 

(2)  Costs  are  necessary  and 
reasonable  in  relation  to  similar 


activities  the  institution  carried  out  in 
previous  years:  and 

(3)  The  budget  narrative  justifies  the 
expenditures. 

(e)  Evaluation  plan.  (10  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  the  institution  plans  to  use  to 
determine  its  progress  towards,  and 
success  in.  achieving  its  goals  and 
objectives,  including  the  extent  to 
which — 

(1)  The  plan  identifies,  at  a  minimum, 
types  of  data  to  be  collected,  expected 
outcomes,  and  how  those  outcomes  will 
be  measured; 

(2)  The  methods  of  evaluation  are 
appropriate  and.  to  the  extent  possible, 
are  objective  and  produce  data  that  are 
quantifiable;  and 

(3)  The  methods  of  evaluation  provide 
periodic  data  that  can  be  used  for 
ongoing  program  improvement 

(Authority:  20  U.S.C.  2397-2397h) 

§410.22    Wttat  additional  factors  does  ttte 
Secretary  consider? 

(a)  After  evaluating  applications 
according  to  the  criteria  in  §  410.21  and 
consulting,  to  the  extent  practicable, 
with  boards  of  trustees  and  the  tribal 
governments  chartering  the  institutions 
being  considered,  the  Secretary 
determines  whether  the  most  highly 
rated  applications  are  equitably 
distributed  among  Indian  tribes. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  distribution  of 
projects  among  Indian  tribes. 

(c)  In  addition  to  the  criteria  in 
S  410.21,  the  Secretary  considers 
whether  funding  a  particular  applicant 
duplicates  an  effort  already  being  made. 

(Authority:  20  U.S.C.  2397-2397h) 

§  410ut3    Klow  does  tiie  Secretary  seiect 
grantees  for  Institutional  support  grants? 

(a)  The  Secretary  selects  at  least  two 
eligible  applicants  for  funding. 

(b)  If  only  one  or  two  applicants  are 
eligible,  the  Secretary  selects  each 
eligible  applicant,  the  amount  of  each 
grant  to  be  determined  by  the  quality  of 
the  application  based  on  the  selection 
criteria  stated  in  §  410.22,  and  the 
respective  needs  of  the  applicants. 

(c)  If  there  are  more  than  two  eligible 
applicants,  the  Secretary  ranks  each 
applicant  using  the  selection  criteria  in 
§  410.22.  The  Secretary  funds  two  or 
more  applicants,  taking  into  account  the 
quality  of  the  applications  and  the 
respective  needs  of  the  applicants. 

(d)  For  fiscal  years  subsequent  to  the 
first  year  of  funding,  the  Secretary 
follows  the  procedure  in  paragraphs  (a) 
through  (c)  of  this  section,  except  that  if 
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appropriations  for  that  fiscal  year  are 
not  sufficient  to  pay  in  full  the  total 
amount  that  approved  applicants  are 
eligible  to  receive,  the  Secretary 
allocates  the  available  grant  amounts  as 
required  by  section  388(a)  of  the  Act. 

(Authority:  20  U.S.C.  2397c{b)) 

§  410.24    How  does  ttM  Secretary  award 
addttional  grants? 

If  funds  remain  after  providing  grants 
to  all  eligible  institutions,  the  Secretary 
makes  awards  as  follows: 

(a)  The  Secretary  allocates  funds  to 
institutions  receiving  their  first  grant 
under  this  part  in  an  amount  equal  to  the 
training  equipment  costs  necessary  to 
implement  training  programs. 

(b)  If  funds  remain  after  the  Secretary 
makes  awards  under  paragraph  (a)  of 
this  section,  the  Secretary  reviews 
training  equipment  needs  at  each 
institution  receiving  assistance  under 
this  part  at  the  end  of  the  five  year 
period  beginning  on  the  first  day  of  the 
first  year  for  which  the  institution 
received  a  grant  under  this  part,  and 
provides  allocations  for  other  training 
equipment  needs  if  it  is  demonstrated  by 
the  institution  that  its  training 
equipment  has  become  obsolete  for  its 
purposes,  or  that  the  development  of 
other  training  programs  is  appropriate. 

(Authority:  20  U.S.C.  2397d(d)) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  4 1 0.30    What  expenses  are  allowable 
under  an  Institutional  support  grant? 

An  institutional  support  grant  may 
only  be  used  to  pay  expenses  associated 
with  the  following: 

(a)  The  maintenance  and  operation  of 
the  program,  including — 

(1)  Development  costs; 

(2)  Costs  of  basic  and  special 
instruction,  including  special  programs 
for  individuals  with  disabilities  and 
academic  instruction: 

(3)  Materials; 

(4)  Student  costs; 

(5)  Administrative  expenses; 

(6)  Boarding  costs; 

(7)  Transportation; 

(8)  Student  services; 

(9)  Day  care  and  family  support 
programs  for  students  and  their  families, 
including  contributions  to  the  costs  of 
education  for  dependents;  and 

(10)  Training  equipment  costs 
necessary  to  implement  training 
programs. 

(b)  Capital  expenditures,  including 
operations  and  maintenance  and  minor 
improvements  and  repair,  physical  plant 
maintenance  costs 


(c)  Costs  associated  with  repair, 
upkeep,  replacement,  and  upgrading  of 
instructional  equipment. 

(Authority:  20  U.S.C.  2397d(a).  (d)) 

S  410.31    Wtiat  other  provlstons  apply  to 
this  program? 

(a)  Except  as  specifically  provided  in 
the  Act,  eligibility  for  assistance  under 
this  part  may  not  preclude  any  tribally 
controlled  postsecondary  vocational 
institution  from  receiving  Federal 
financial  assistance  under  any  program 
authorized  under  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1001  et  seq.)  or 
any  other  applicable  program  for  the 
benefit  of  institutions  of  higher 
education  or  vocational  education. 

(b)  No  tribally  controlled 
postsecondary  vocational  institution  for 
which  an  Indian  tribe  has  designated  a 
portion  of  the  funds  appropriated  for  the 
tribe  from  funds  appropriated  under  the 
Act  of  November  2, 1921  (25  U.S.C.  13) 
may  be  denied  a  contract  for  that 
portion  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450  el  seq.) 
(except  as  provided  in  that  Act),  or 
denied  appropriate  contract  support  to 
administer  that  portion  of  the 
appropriated  funds. 

(Authority:  20  U.S.C.  2397e) 

13.  Part  411  is  revised  to  read  as 
follows: 

PART  41 1— VOCATIONAL  EDUCATION 
RESEARCH  PROGRAM 

Subpart  A— General 

Sec. 

411.1  What  is  the  Vocational  Education 
Research  Program? 

411.2  Who  is  eligible  for  an  award? 

411.3  What  activities  may  the  Secretary 
fund? 

411.4  What  regulations  apply? 

411.5  What  definitions  apply? 

Subpart  B — ( Reserved  1 

Subpart  C— How  Does  the  Secretary  Make 
a  Grant? 

411.20  How  does  the  Secretary  evaluate  an 
application? 

411.21  What  selection  criteria  does  the 
Secretary  use? 

411.22  What  additional  factors  may  the 
Secretary  consider? 

411.23  How  does  the  Secretary  evaluate 
unsolicited  applications? 

411.24  How  does  the  Secretary  select  an 
unsolicited  application  for  funding? 

Authority:  20  U.S.C.  2401  and  2402.  unless 
otherwise  noted. 

Subpart  A— General 

§411.1    What  Is  the  Vocational  Education 
Research  Program? 
The  Vocational  Education  Research 


Program  is  designed  to — 

(a)  Improve  access  to  vocational 
educational  programs  for  disabled 
individuals,  individuals  who  are 
disadvantaged,  men  and  women  who 
are  entering  nontraditional  occupations, 
adults  who  are  in  need  of  retraining, 
single  parents,  displaced  homemakers. 
single  pregnant  women,  individuals  with 
limited  English  proficiency,  and 
individuals  who  are  incarcerated  in 
correctional  institutions: 

(b)  Support  research  and  development 
activities  that  make  the  United  States 
more  competitive  in  the  world  economy 
by  developing  more  fully  the  academic 
and  occupational  skills  of  all  segments 
of  the  population  by  concentrating 
resources  on  improving  educational 
programs  leading  to  academic  and 
occupational  skill  competencies  needed 
to  work  in  a  technologically  advanced 
society; 

(c)  Improve  the  competitive  process 
by  which  research  projects  are  awarded; 

(d)  Encourage  the  dissemination  of 
findings  of  research  projects  assisted 
under  the  Act  to  all  States:  and 

(e)  Support  research  activities  that  are 
readily  applicable  to  the  vocational 
education  setting  and  are  of  practical 
application  to  vocational  education 
administrators,  counselors,  instructors, 
and  others  involved  in  vocational 
education. 

(Authority:  20  U.S.C.  2401) 

S  41 1.2    Who  is  eligible  for  an  award? 

(a)  Any  individual  or  public  or  private 
agency,  organization,  or  institution  may 
apply  for  an. award  under  this  part. 

(b)  Any  individual  researcher, 
community  college.  State  advisory 
council,  or  State  or  local  educator  may 
submit  an  unsolicited  research 
application. 

(Authority:  20  U.S.C.  2402(a).  (b)) 


§411.3 
fund? 


Wttat  activities  may  tt>e  Secretary 


The  Secretary  may  directly,  or  tlirough 
grants,  cooperative  agreements,  or 
contracts,  conduct  applied  research  on 
aspects  of  vocational  education  that  are 
specially  related  to  the  Act,  including 
the  following: 
(a)  Applied  research  on — 
(1)  Effective  methods  for  providing 
quality  vocational  education  to  disabled 
individuals,  disadvantaged  individuals, 
men  and  women  in  nontraditional  fields, 
adults,  single  parents,  displaced 
homemakers,  single  pregnant  women, 
individuals  with  limited  English 
proficiency,  and  individuals  who  are 
incarcerated  in  correctional  institutions; 
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(2)  The  development  and 
implementation  of  performance 
standards  and  measures  that  fit  within 
the  needs  of  State  boards  of  vocational 
education  or  eligible  recipients  as 
defined  in  34  CFR  400.4  in  carrying  out 
the  provisions  of  the  Act  and  on  the 
relationship  of  those  standards  and 
measures  to  the  data  system  established 
under  section  421  of  the  Act.  Research 
may  include  an  evaluation  of  existing 
performance  standards  and  measures 
and  dissemination  of  that  information  to 
State  boards  of  vocational  education 
and  eligible  recipients; 

(3)  Strategies  for  coordinating  local. 
State,  and  Federal  vocational  education, 
employment  training,  and  economic 
development  programs  to  maximize 
their  efficacy  and  for  improving  worker 
training  and  retraining; 

(4)  The  constructive  involvement  of 
the  private  sector  in  public  vocational 
education; 

(5)  Successful  methods  of  reinforcing 
and  enhancing  basic  and  more 
advanced  academic  and  problem- 
solving  skills  in  vocational  settings; 

(6)  Successful  methods  for  providing 
students,  to  the  maximum  extent 
practicable,  with  experience  in  and 
understanding  of  all  aspects  of  the 
industry  those  students  are  preparing  to 
enter,  and 

(7)  The  development  of  effective 
methods  for  providing  quality  vocational 
education  to  individuals  with  limited 
English  proficiency,  including  research 
related  to  bilingual  vocational  training. 

(b)  An  evaluation  of  the  use  of 
performance  standards  and  measures 
under  the  Act  and  the  effect  of  those 
standards  and  measures  on  the 
participation  of  students  in  vocational 
education  programs  and  on  the 
outcomes  of  students  in  those  programs, 
especially  students  who  are  members  of 
special  populations  as  defined  in  34  CFR 
400.4. 

(Authority:  20  U.S.C.  2402(a)) 

§  41 1.4    Wturt  regulations  apply? 

The  following  regulations  apply  to  the 
Vocational  Education  Research 
Program: 

(a)  The  regulations  in  this  Part  411. 

(b)  The  regulations  in  34  CFR  Part  400. 
(Authority:  20  U.S.C.  2401  and  2402) 

§411.5    What  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part. 

(Authority:  20  b.S.C.  2401  and  2402) 


Subpart  B— [Reserved] 

Subpart  0— How  Does  the  Secretary 
Make  a  Grant? 

§  41 1.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
§  411.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  the  section,  based 
on  the  criteria  in  I  411.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  S  411.21. 

(e)  The  Secretary  awards  five  points 
to  applications  submitted  by  public  or 
private  postsecondary  institutions. 

(Authority:  20  U.S.C.  2402) 

§411.21    What  selection  crtteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  National  need.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
project  would  make  a  contribution  of 
national  significance,  as  measured  by 
such  factors  as — 

(1)  The  need  for  the  project  in  relation 
to  any  program  priority  announced  in 
the  Federal  Register;  and 

(2)  The  likelihood  that  the  project  will 
make  an  important  contribution  to 
vocational  education. 

(b)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  High  quality  in  the  design  of  the 
project; 

(2)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(3)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purposes  of  the  program; 

(4)  The  quality  of  the  applicant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(c)  Key  personnel.  (15  Points)  (1)  The 
Secretary  reviews  each  application  to 


determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
includiiig — 

(i)  Th'^  qualifications  of  the  project 
direciur, 

(ii)  1  he  qualifications  of  each  of  the 
other  kry  personnel  to  be  used  in  the 
project. 

(iii)  The  appropriateness  of  the  time 
that  each  one  of  the  key  personnel, 
including  the  project  director,  will 
commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (c)(l)(i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 

(ii)  Experience  and  training  in  project 
management;  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(d)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  and 
necessary  in  relation  to  the  objectives  of 
the  project. 

(e)  Evaluation  plan.  (5  Points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  clearly  explained  and 
appropriate  to  the  project; 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable; 

(3)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(4)  If  fippropriate,  identifies  expected 
outcomes  of  the  project  participants  and 
how  those  outcomes  will  be  measured; 

(5)  If  appropriate,  will  lead  to  the 
demonstration  of  a  clear  link  between 
the  intended  positive  results  and  the 
specific  treatment  of  project 
participants;  and 

(6)  To  the  extent  possible,  include  a 
third  party  evaluation. 

(f)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
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resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment,  and  supplies. 

(g)  Dissemination  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the 
dissemination  plan  for  the  project, 
including — 

(1)  The  extent  to  which  the  project  is 
designed  to  yield  outcomes  that  can  be 
readily  disseminated; 

(2)  A  clear  description  of  the  project 
outcomes;  and 

(3)  A  detailed  description  of  how 
information  and  materials  will  be 
disseminated,  including — 

(i)  Provisions  for  publicizing  the 
project  at  the  local.  State,  and  national 
levels  by  conducting  or  delivering 
presentations  at  conferences, 
workshops,  and  other  professional 
meetings  and  by  preparing  materials  for 
journals  articles,  newsletters,  and 
brochures; 

(ii)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques;  and 

(iii)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project. 

(Authority:  20  U.S.C.  2402) 

§  411. 22    What  additional  factor*  may  ttw 
Secretary  consider? 

After  evaluating  the  applications 
according  to  the  criteria  in  §  411.21  the 
Secretary  may  select  other  than  the 
most  highly  rated  applications  for 
funding  if  doing  so  would — 

(a)  Improve  the  geographical 
distribution  of  projects  funded  under  • 
this  program;  or 

(b)  Contribute  to  the  funding  of  a 
variety  of  approaches  for  carrying  out 
the  activities  under  this  part. 

(Authority:  20  U.S.C.  2401  and  2402) 

§  4 1 1 .23    How  does  the  Secretary  evaluate 
unsolicited  applications? 

(a)  At  any  time  during  a  fiscal  year, 
the  Secretary  may  accept  and  consider 
for  funding  an  unsolicited  application 
that  has  not  been  submitted  under  a 
competition  annoimced  in  the  Federal 
Register  for  that  fiscal  year,  if  the 
project  proposes  activities  described  in 
§  411.3. 

(b)  Notwithstanding  the  provisions  of 
34  CFR  75.100,  the  Secretary  may  fund 
an  unsolicited  application  without 
publishing  an  application  notice  in  the 
Federal  Register. 

(c)  The  Secretary  may  select  an 
unsolicited  application  for  funding  in 
accordance  with  the  procedures  in 
§§  411.20(e)  and  411.24. 


(d)  The  Secretary  assigns  the  15  points 
reserved  under  §  411.20(b)  as  follows; 

(1)  Ten  points  to  the  selection 
criterion  in  S  411.21(a) — national  need. 

(2)  Five  points  to  the  selection 
criterion  in  {  411.21(b) — plan  of 
operation. 

(Authority:  20  U.S.C.  2402) 

§  41 1.24    How  does  the  Secretary  seleet  an 
unsolicited  application  for  funding? 

(a)  After  evaluating  an  unsolicited 
research  application  on  the  basis  of  the 
criteria  in  §  411.21,  the  Secretary 
compares  that  application  to  other 
unsolicited  research  applications  the 
Secretary  has  received. 

(b)  The  Secretary  may  fund  an 
unsolicited  research  application  at  any 
time  during  the  fiscal  year. 

(Authority:  20  U.S.C.  2402) 

14.  Part  412  is  revised  to  read  as 
follows: 

PART  412— NATIONAL  NETWORK 
FOR  CURRICULUM  COORDINATION  IN 
VOCATIONAL  AND  TECHNICAL 
EDUCATION 

Subpart  A — General 

Sec. 

412.1  What  is  the  National  Network  for 
Curriculum  Coordination  in  Vocational 
and  Technical  Education? 

412.2  Who  is  eligible  for  an  award? 

412.3  What  activities  may  the  Secretary 
fund? 

412.4  What  is  the  National  Network  of 
Directors  Council? 

412.5  What  regulations  apply? 

412.6  What  definition!  apply? 

Subpart  B — [Reserved] 

Subpart  C — How  does  the  Secretary  Make 
an  Award? 

412.20  How  does  the  Secretary  evaluate  an 
application? 

412.21  What  selection  criteria  docs  the 
Secretary  use? 

Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

412.30  What  additional  activities  must  be 
carried  out  by  Curriculum  Coordination 
Centers? 

412.31  What  existing  dissemination  system 
must  be  used? 

Authority:  20  U.SXL  2402(c),  unless 
otherwise  noted. 

Subpart  A— General 

§  412.1    What  is  the  Mationat  Networlc  for 
Curriculum  Coordination  in  Vocational  and 
Technical  Educatton? 

The  National  Networic  for  Curriculum 
Coordination  in  Vocational  and 
Technical  Education  (Network)  is  a 
system  of  six  curriculum  coordination 
centers  that  disseminate  information 
resulting  from  research  and 


development  activities  carried  out  under 
the  Act,  in  order  to  ensure  broad  access 
at  the  State  and  local  levels  to  the 
information  being  disseminated. 

(Authority:  20  U5.C  2402(c)) 

§  412.2    Who  Is  eligible  for  an  award? 

State  and  local  educational  agencies, 
postsecondary  educational  institutions, 
and  other  public  and  private  agencies, 
organizations,  and  institutions  are 
eligible  for  an  award  under  this 
program. 

(Authority:  20  U.S.C.  2402(c)) 

§412.3 
fund? 


What  acttvitiw  may  the  Secretary 


(a)  The  Secretary  provides  grants, 
cooperative  agreements,  or  contracts  to 
six  regional  curriculum  coordination 
centers  (CCCs). 

(b)  Each  CCC  must— 

(1)  Provide  for  national  dissemination 
of  information  on  effective  vocational 
and  technical  education  programs  and 
materials,  with  particular  attention  to 
regional  programs;    - 

(2)  Be  accessible  by  electronic  means; 

(3)  Provide  leadership  and  technical 
assistance  in  the  design,  development, 
and  dissemination  of  curricula  for 
vocational  education; 

(4)  Coordinate  the  sharing  of 
information  among  the  States  with 
respect  to  vocational  and  technical 
education  curricula; 

(5)  Reduce  duplication  of  effort  in 
State  activities  for  the  development  of 
vocational  and  technical  education 
curricula;  and 

(6)  Promote  the  use  of  research 
findings  with  respect  to  vocational 
education  curricula. 

(c)  The  six  regional  CCCs  assisted 
with  funds  under  this  program  must 
serve  States  according  to  the 
Department  of  Education's  regional 
alignment  as  follows: 

(1)  The  Northeast  Curriculum 
Coordination  Center  serves  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  Puerto  Rico, 
Rhode  Is)and,  Vermont,  and  the  Virgin 
Islands. 

(2)  The  Southeast  Curriculum 
Coordination  Center  serves  Alabama, 
Florida,  Georgia.  Kentucky,  Mississippi, 
North  Carolina,  South  Carolina,  and 
Tennessee. 

(3)  The  East  Central  Curriculum 
Coordination  Center  serves  Delaware, 
the  District  of  Columbia,  Indiana, 
Illinois.  Maryland.  Michigan,  Minnesota, 
Ohio,  Pennsylvania,  Virginia,  West 
Virginia,  and  Wisconsin. 

(4)  The  Midwest  Curriculum 
Coordination  Center  serves  Arkansas, 
Iowa,  Kansas,  Louisiana,  Missouri, 
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Nebraska.  New  Mexico,  Oklahoma,  and 
Texas. 

(5)  The  Northwest  Curriculum 
Coordination  Center  serves  Alaska. 
Colorado,  Idaho,  Montana.  North 
Dakota,  Oregon,  South  Dakota,  Utah, 
Washington,  and  Wyoming. 

(6)  The  Western  Curriculum 
Coordination  Center  serves  American 
Samoa.  Arizona,  California,  Guam, 
Hawaii,  Nevada,  the  Northern  Mariana 
Islands,  and  Paiau  until  the  Compact  of 
Free  Association  with  Palau  takes 
effect. 

(Authority:  20  U.S.C.  2402(c)) 

§  412.4    Wtiat  is  the  National  Network  of 
Directors  Council? 

(a)  The  National  Network  of  Directors 
Council  (Council)  enhances  the 
effectiveness  of  the  Network  by — 

(1)  Planning  for  inter-center 
coordination,  dissemination,  and 
diffusion  activities; 

(2)  Providing  leadership  to  ensure 
cohesiveness  for  overall  Network 
functions: 

(3)  Promoting  the  adoption  and 
adaptation  of  curriculum  materials; 

(4)  Maintaining  liaison  with 
dissemination  systems  described  in 
§  412.32; 

(5)  Convening  at  least  twice  a  year; 
and 

(6)  Planning  for  and  participating  in  an 
annual  meeting  of  CCCs  that  includes 
activities  such  as  displays  of  current 
curriculum  materials  from  each  CCC, 
inservice  training  sessions,  and  hands- 
on  experience  with  new  technologies  in 
vocational  and  technical  education.  This 
meeting  is  to  be  hosted  in  a  different 
region  each  year. 

(b)  The  Council  is  composed  of  the  six 
CCC  directors  and  a  liaison  from  the 
Department.  One  of  the  CCC  directors 
serves  as  chair  for  the  Council  and  has 
responsibilities  for  submitting  minutes 
of  Council  meetings  to  the  Secretary. 

(Authority:  20  U.S.C.  2402(c)] 

§  4 1 2.5    What  regulations  apply? 

The  following  regulations  apply  to  the 
National  Network  for  Curriculum 
Coordination  in  Vocational  and 
Technical  Education: 

(a)  The  regulations  in  this  part  412. 

(b)  The  regulations  in  34  CFR  part  400. 
(Authority:  20  U.S.C.  2402(c)) 

§  412.6    What  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part. 

(Authority:  20  U.S.C.  2402(c)) 


Subpart  B— {Reserved] 

Subpart  C— How  Does  the  Secretary 
make  an  Award? 

§  412.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
§  412.21. 

(b)  The  Secretary  may  award  up  to 
100  points  including  15  points  to  be 
distributed  in  accordance  with 
paragraph  (d)  of  this  section,  based  on 
the  criteria  in  |  412.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  §  412.21. 

(Authority:  20  U.S.C.  2402(c)) 

§  4 1 2.2 1    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Regional  need.  (30  points)  The 
Secretary  reviews  each  application  to 
determine  the  applicant's  understanding 
of  and  responsiveness  to  the  needs  of 
the  region,  including  the  extent  to  which 
the  applicant — 

(1)  Demonstrates  an  understanding  of 
the  leadership  responsibilities 
associated  with  serving  as  a  resource 
center  and  facilitator  for  States  in  a 
region,  including  the  region's  need  for 
inservice  training,  holding  regional 
meetings,  providing  technical 
assistance,  coordinating  with  State 
directors  of  vocational  education, 
maintaining  a  lending  library,  and 
disseminating  information  regularly; 

(2)  Proposes  adequate  mechanisms 
and  procedures  for  reporting  the  results 
of  curriculum  networking  services  and 
activities  of  the  50  States,  District  of 
Columbia,  Puerto  Rico,  and  the  Outlying 
Areas; 

(3)  Demonstrates  the  capacity  to 
disseminate  information  on  effective 
vocational  education  materials, 
including  curriculum  materials; 

(4)  Demonstrates  an  understanding  of 
the  operation  of  the  Vocational 
Education  Curriculum  Materials  (VECM) 
and  ADVOCNET  Systems  and  the  need 
for  establishing  a  Tech-Prep  education 
clearinghouse;  and 

(5)  Demonstrates  the  capacity  to 
undertake  the  responsibilities 
associated  with  participation  as  a 


member  of  the  Network  Directors 
Council  described  in  9  412.4. 

(b)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the 
management  plan  ensures  proper  and 
efficient  administration  of  the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(c)  Key  personnel.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the 
proposed  project,  including — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraph  (c)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disabling  condition. 

(2)  To  determine  the  personnel 
qualifications  under  paragraph  (c)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
the  fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(d)  Institutional  commitment.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Has  experience  with  vocational 
education  curriculum  and  dissemination; 

(2)  Will  initiate  and  maintain  liaison 
functions  with  regional  States;  and 

(3)  Will  provide  adequate  facilities, 
equipment,  and  supplies. 

(e)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 
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(1)  The  bud^t  is  cost  effective  and 
adequate  to  support  the  project 
activities:  and 

(2)  The  budget  contains  costs  that  are 
reasonable  in  relation  to  the  objectives 
of  the  project. 

(f)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and  is 
appropriate  to  the  project;  and 

(2)  Identifies  expected  outcomes  of  the 
services  provided  and  how  those 
services  will  be  measured. 

(Authority:  20  U.S.C.  2402(c)) 

Subpart  D— What  Conditions  Must  Be 
Met  After  An  Award? 

§  412.30    What  additional  activities  must  be 
carried  out  by  Curriculum  Coordination 
Centers? 

In  carrying  out  the  activities  described 
in  §  412.3,  each  CCC  must  perform  the 
following  activities: 

(a)  Assist  States  in  the  development, 
adaptation,  adoption,  dissemination, 
and  use  of  curriculum  materials  and 
services  and  other  information  resulting 
from  research  and  development 
activities  carried  out  under  the  Act, 
including  performing  these  activities 
during  at  least  two  regional  meetings 
involving  States  served  by  the  CCC.  One 
of  these  regional  meetings  must  be 
conducted  jointly  with  the  other  five 
CCCs  and  their  regional  States  at  the 
meeting  described  in  §  412.4(a)(6). 

(b)  Coordinate  with  other  curriculum 
coordination  centers  funded  under  this 
part. 

(c)  Coordinate  with  the  State  salaried 
State  liaison  representative  (SLR),  who 
is  appointed  by  the  State  director  of 
vocational  education.  The  SLR  has 
primary  responsibilities  for  liaison 
activities  within  the  Slates,  including — 

(1)  Obtaining  new  curriculum  and 
research  and  development  materials  for 
Network  sharing; 

(2)  Informing  localities  and  State 
agencies  of  Network  services; 

(3)  Disseminating  CCC  related 
materials; 

(4)  Arranging  for  intrastate  and 
interstate  development  and 
dissemination  activities; 

(5)  Arranging  for  technical  assistance 
and  inservice  training  workshops; 

(6)  Participating  in  regional  CCC 
meetings;  and 

(7)  Fostering  adoption  and 
adaptations  of  materials  available 
through  the  CCC. 

(d)  Maintain  a  lending  library  with  a 
collection  of  vocational  education 
curriculum,  research,  and  development 


materials  for  use  by  the  States  served  by 
the  CCC. 

(e)  Each  CCC  must  participate  in  the 
Council  activities  described  in  S  412.4. 

(Authority:  20  U.S.C.  2402(c)) 

§  4 1 2.3 1    What  existing  dissemtination 
systems  must  bt  used? 

In  carrying  out  its  activities,  each  CCC 
must  use  existing  dissemination 
systems,  including  the  National 
Diffusion  Network  and  the  National 
Center  or  Centers  for  Research  in 
Vocational  Education,  in  order  to  ensure 
broad  access  at  the  State  and  local 
levels  to  the  information  being 
disseminated. 

(Authority:  20  U.S.C.  2402(c)) 

15.  A  new  part  413  is  added  to  read  as 
follows: 

PART  413— NATIONAL  CENTER  OR 
CENTERS  FOR  RESEARCH  IN 
VOCATIONAL  EDUCATION 

Subpart  A— General 

413.1  What  is  the  National  Center  or 
Centers  for  Research  in  Vocational 
Education? 

413.2  Who  is  eligible  to  apply  for  the 
National  Center  or  Centers? 

413.3  What  kinds  of  activities  are  carried 
out? 

413.4  How  does  the  Secretary  designate  a 
National  Center  or  Centers? 

413.5  What  regulations  apply? 

413.6  What  dermiticns  apply? 

Subpart  B — ( Reservedl 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

413.20  How  does  the  Secretary  evaluate  an 
application? 

413.21  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application 
proposing  research  and  development 
activities? 

413.22  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application 
proposing  dissemination  and  training 
activities? 

Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

413.30  What  are  the  restrictions  on  the  use 
of  funds? 

413.31  Must  a  National  Center  have  a 
director? 

413.32  What  are  the  requirements  for 
coordination? 

413.33  What  substantive  studies  must  the 
National  Center  or  Centers  conduct  and 
submit? 

413.34  What  activities  must  be  performed 
during  the  final  year  of  an  award? 

Authority:  20  U.S.C.  2404.  unless  otherwise 
noted. 


Subpart  A— General 

§413.1    What  Is  ttw  Nationat  CwHer  or 
Centers  for  Research  in  Vocational 
Education? 

The  Secretary  supports  the 
establishment  of  one  or  two  National 
Centers  for  Research  in  Vocational 
Education  (National  Center)  in  the  areas 
of— 

(a)  Applied  research  and 
development;  and 

(b)  Dissemination  and  training. 
(Authority:  20  U.S.C.  2404) 

§413.2    Who  is  eliglbie  to  apply  for  the 
National  Center  or  Centers? 

An  institution  of  higher  education  ox 
consortium  of  institutions  of  higher 
education  may  apply  to  be  a  National 
Center  under  this  part. 

Cross-Reference:  See  34  CFR  75.127  fhroi  gh 
75.129.  Croup  Applications. 
(Authority:  20  U.S.C.  2404(a)(5)) 

§413.3    What  kinds  Of  activities  arc  carried 
out? 

The  Secretary  provides  a  grant  or 
cooperative  agreement  to  a  National 
Center  or  Centers  that  are  designed  to 
perform  either  one  or  both  of  the 
activities  described  in  paragraphs  (a) 
and  (b)  of  this  section. 

(a)  Applied  research  and  development 
activities.  (1)  A  major  purpose  of  the 
National  Center  is  to  design  and  conduct 
research  and  development  activities  that 
are  consistent  with  the  purpose  of  the 
Act,  including — 

(i)  Longitudinal  studies  which  extend 
over  a  period  of  years; 

(ii)  Supplementary  and  short  term 
activities;  and 

(iii)  Upon  negotiation  with  ihe  center, 
and  if  funds  are  provided  pursuant  to 
section  404(d)  of  the  Act,  such  other 
topics  as  the  Secretary  may  designate. 

(2)  The  National  Center  shall  conduct 
applied  research  and  development 
activities  which  include  examination  of 
the  following: 

(i)  Economic  changes  that  affect  the 
skills  which  employers  seek  and 
entrepreneurs  need. 

(ii)  Integration  of  academic  and 
vocational  education. 

(iii)  Efficient  and  effective  practices 
for  addressing  the  needs  of  special 
populations. 

(iv)  Efficient  and  effective  methods  for 
delivering  vocational  education. 

(v)  Articulation  of  school  and  college 
instruction  with  high  quality  work 
experience. 

(vi)  Recruitment,  education,  and 
enhancement  of  vocational  teachers  unj 
other  professionals  in  the  Held. 
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(vii)  Accountability  processes  in 
vocational  education,  to  include 
identification  and  evaluation  of  the  use 
of  appropriate  performance  standards 
for  student,  program,  and  State-level 
outcomes. 

(viii)  Effective  practices  that  educate 
students  in  all  aspects  of  the  industry 
the  students  are  preparing  to  enter. 

(ix)  Effective  methods  for  identifying 
and  inculcating  literacy  and  other 
communication  skills  essential  for 
effective  job  preparation  and  job 
performance. 

(x)  Identification  of  strategic,  high 
priority  occupational  skills  and  skills 
formation  approaches  needed  to 
maintain  the  competitiveness  of  the 
United  States  workforce,  sustain  high- 
wage,  high-technology  jobs  and  that 
address  national  priorities  such  as 
technical  jobs  needed  to  protect  and 
restore  the  environment. 

(xi)  Identification  of  practices  and 
strategies  that  address  entrepreneurial 
development  for  minority-owned 
enterprises. 

(xii)  The  applied  research  and 
development  activities  must  include — 

(A)  An  emphasis  on  the  recruitment, 
education,  and  enhancement  of  minority 
and  female  vocational  teachers  and 
professionals;  and 

(B)  Activities  that  aid  in  the 
development  of  minorities  and  women 
for  leadership  roles  in  vocational 
education. 

(b)  Dissemination  and  training 
activities.  (1)  A  major  purpose  of  the 
National  Center  is  to  design  and  conduct 
dissemination  and  training  activities 
that  are  consistent  with  the  purposes  of 
the  Act,  including — 

(i)  The  broad  dissemination  of  the 
results  of  the  research  and  development 
conducted  by  the  National  Center: 

(ii)  The  development  and  utilization  of 
a  national  level  dissemination  network 
including  functions  such  as 
clearinghouses,  databases,  and 
telecommunications; 

(iii)  Planning,  developing,  and 
conducting  training  activities;  and 

(iv)  Upon  negotiation  with  the  Center 
and  if  funds  are  provided  pursuant  to 
section  404(d)  of  the  Act,  such  other 
topics  as  the  Secretary  may  designate. 

(2)  The  National  Center  shall  conduct 
dissemination  and  training  activities 
that  include  the  following: 

(i)  Teacher  and  administrator  training 
and  leadership  development. 

(ii)  Technical  assistance  to  ensure  that 
programs  serving  special  populations 
are  effective  in  delivering  well- 
integrated  and  appropriately  articulated 
vocational  and  academic  offerings  for 
secondary,  postsccondary,  and  adult 
students. 


(iii)  Needs  assessment,  design,  and 
implementation  of  new  and  revised 
programs  with  related  curriculum 
materials  to  facilitate  vocational- 
academic  integration. 

(iv)  Evaluation  and  follow-through  to 
maintain  and  extend  quality  programs. 

(v)  Assistance  in  technology  transfer 
and  articulation  of  progrSm  offerings 
from  advanced  technology  centers  to 
minority  enterprises. 

(vi)  Assistance  to  programs  and  States 
on  the  use  of  accountability  indicators, 
including  appropriate  and  innovative 
performance  standards. 

(vii)  Delivery  of  information  and 
services  using  advanced  technology, 
where  appropriate,  to  increase  the 
effectiveness  and  efficiency  of 
knowledge  transfer. 

(viii)  Development  of  processes  for 
synthesis  of  research,  in  cooperation 
with  a  broad  array  of  users,  including 
vocational  and  non-vocational 
educators,  employers  and  labor 
organizations. 

(ix)  Dissemination  of  exemplary 
curriculum  and  instructional  materials, 
and  development  and  publication  of 
curriculum  materials  (in  conjunction 
with  vocational  and  non-vocational 
constituency  groups,  where 
appropriate). 

(x)  Technical  assistance  in  recruiting, 
hiring,  and  advancing  minorities  in 
vocational  education, 

(xi)  The  training  and  leadership 
development  activities  must  include  an 
emphasis  on — 

(A)  Training  minority  and  female 
teachers;  and 

(B)  Programs  and  activities  that  aid  in 
the  development  of  minorities  and 
women  for  leadership  roles  in 
vocational  education. 

(3)  Advanced  technology  may  include 
audio-video  cassettes,  electronic 
networking,  satellite-assisted 
programming,  computer-based 
conferencing,  and  interactive  video. 

(Authority:  20  U.S.C.  2404  (b)  and  (c):  House 
Report  No.  101-660, 101st  Cong.  2nd  Sess.  p. 
143  (1990)) 

§  4 1 3.4    How  does  the  Secretary  designate 
a  National  Center  or  Centers? 

(a)  The  Secretary  designates  a 
National  Center  or  Centers  once  every 
five  years. 

(b)  In  designating  the  National  Center 
or  Centers  for  Research  in  Vocational 
Education,  the  Secretary  may  support — 

(1)  One  National  Center  that  conducts 
both  research  and  development 
activities  and  dissemination  and 
training  activities;  or 

(2)  Two  National  Centers:  One  that 
conducts  research  and  development 


activities  and  one  that  conducts 
dissemination  and  training  activities. 
(Authority;  20  U.S.C.  2404) 

§413.5    What  regulations  apply? 

The  following  regulations  apply  to  the 
National  Center  or  Centers: 

(a)  The  regulations  in  this  part  413. 

(b)  The  regulations  in  34  CFR  part  400. 
(Authority:  20  U.S.C.  2404) 

§413.6    Wtiat  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part,  except  that  the  term 
"institution  of  higher  education"  has  the 
same  meaning  as  provided  in  34  CFR 
403.117(b). 

(Authority:  20  U.S.C.  1085(b)  and  2404) 

Subpart  B— [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  4 1 3.20    How  does  ttie  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§§413.21  and  413.22. 

(b)  The  Secretary  may  award  up  to 
100  points  to  each  set  of  criteria  in 
§§  413.21  and  413.22.  including  a 
reserved  15  points  for  each  set  of  criteria 
to  be  distributed  in  accordance  with 
paragraph  (d)  of  this  section. 

(c)  Subject  to  paragraph  (d).  the 
maximum  possible  score  for  each 
criterion  is  indicated  in  parentheses 
after  the  heading  for  each  criterion. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  §§  413.21  and  413.22. 

(e)  The  Secretary  may  hold  two 
separate  competitions,  with  the  same 
closing  date,  for  the  National  Center  or 
Centers.  One  competition  will  be  held 
for  research  and  development  activities 
and  the  second  competition  will  be  held 
for  dissemination  and  training  activities. 
An  institution  of  higher  education  or 
consortium  of  higher  education 
institutions  may  submit  a  research  and 
development  application;  a 
dissemination  and  training  application; 
or  both  as  separate  applications  under 
separate  covers. 

(f)  Those  institutions  or  consortiums 
that  rank  the  highest  in  each 
competition  will  be  funded  and  two 
awards  will  be  given.  If  two  separate 
applications  from  the  same  institution  or 
consortium  of  institutions  are  ranked  the 
highest  in  both  competitioQs.  then  one 
award  will  be  given  to  that  institution  or 
consortium  of  institutions. 
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(g)  The  Secretary  evaluates 
applications  for  the  research  and 
development  center  and  the 
dissemination  and  training  center 
independently  against  the  criteria  in 
§S  413.21  and  413.22  whether  an 
institution  or  consortium  of  institutions 
is  competing  for  either  or  both  sets  of 
activities. 

(h)  If  an  institution  or  consortium 
submits  two  applications  and 
demonstrates  that  it  can  effectively 
carry  out  both  the  activities  described  in 
§§  413.3  (a)  and  (b)  either  directly  or 
through  contracting  with  other  public 
agencies  and  public  and  private 
institutions  of  higher  education,  that 
institution  or  consortium  may  be  given 
up  to  five  preference  points  in  the 
competition  for  the  research  and 
development  center  and  up  to  five 
preference  points  in  the  competition  for 
the  dissemination  and  training  center. 

(Authority:  20  U.S.C.  2404) 

§  4 1 3.2 1    What  selection  criteria  doe*  the 
Secretary  use  to  evaluate  an  application 
proposing  research  and  development 

activities? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
research  and  development  application: 

(a)  Program  factors.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  each  of 
the  required  research  and  development 
activities  described  in  %  413.3(a)(2)  will 
be  of  high  quality  and  effective. 

(b)  Plan  of  operation.  (35  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  proposed  center, 
including — 

(1)  The  applicant's  plan  for  managing 
the  National  Center; 

(2)  The  procedures  the  applicant  will 
use  to  implement  the  National  Center 
particularly  with  regard  to  the  public  or 
private  nonprofit  institution  of  higher 
education  with  which  it  is  associated 
and.  in  the  case  of  a  consortium,  with 
the  other  member  institutions  of  the 
consortium; 

(3)  The  applicant's  plan  for  managing 
the  National  Center's  activities  and 
persormel,  including — 

(i)  Quality  control  procedures  for  its 
activities; 

(ii)  Procedures  for  assuring 
compliance  with  timelines; 

(iii)  Coordination  procedures  for 
communicating  among  staff, 
subcontractors,  members  of  the 
consortium,  if  any,  and  the  Department 
of  Education; 

(iv)  Procedures  for  ensuring  that 
adequate  progress  is  being  made  toward 
achieving  the  goals  of  the  grantee  by 


subcontractors,  and  members  of  a 
consortium;  and 

(v)  Procedures  for  ensuring  that 
adequate  budget,  accounting,  and 
recordkeeping  procedures  will  be  used. 

(4)  The  quality  of  the  applicant's 
detailed  plans  for  year  one  of  the 
National  Center,  including — 

(i)  Methodology  and  plan  of  operation; 
(ii)  Tasks  and  timelines; 
(iii)  Deliverables;  and 
(iv)  Dissemination  plans  for  each 
project. 

(5)  The  quality  of  the  applicant's 
general  plans  for  developing 
appropriate,  coherent,  and  effective 
vocational  education  research  and 
development  activities,  or  dissemination 
and  training  activities,  or  both,  for  years 
two  through  five. 

(c)  Key  personnel.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  qualifications  of  the  key 
personnel  the  applicant  plans  to  use  for 
the  National  Center,  including — 

(1)  The  extent  to  which  the  Director  of 
the  National  Center  has — 

(i)  Appropriate  professional 
qualifications,  relevant  project 
management  experience,  and 
administrative  skills; 

(ii)  A  commitment  to  work  full  time  at 
the  National  Center 

(iii)  A  clear  commitment  to  the  goals 
of  the  project; 

(iv)  Sufficient  authority  to  effectively 
manage  the  activities  of  the  National 
Center  and 

(v)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  The  extent  to  which  other  key 
personnel  to  be  used  for  the  National 
Center — 

(i)  Have  experience  and  training  in 
project  management  and  in  fields 
related  to  the  proposed  activities  they 
will  be  carrying  out;  and 

(ii)  Will  commit  sufficient  time  to  the 
project. 

(d)  Vocational  education  experience. 
(10  points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant  understands  the 
state  of  knowledge  and  practice  related 
to  vocational  education,  including — 

(1)  The  applicant's  experience  in 
conducting  applied  research  and 
development  activities  and/or 
dissemination  and  training  activities  in 
the  field  of  vocational  education  of  the 
type  described  in  §  413.3; 

(2)  The  applicant's  capacity  for 
conducting  applied  research  and 
development  activities  and/or 
dissemination  and  training  activities  in 


the  field  of  vocational  education  of  the 
type  described  in  {  413.3;  and 

(3)  How  the  activities  of  the  National 
Center  will  contribute  to  the 
advancement  of  relevant  theory  and 
practice  in  vocational  education. 

(e)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which^ 

(1)  The  Center  has  an  adequate 
budget  that  is  cost  effective; 

(2)  The  budget  is  adequate  to  support 
the  Center's  activities;  and 

(3)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  Center. 

(f)  Coordination  activities.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which  there  is 
an  effective  plan  for  the  coordination  of 
activities  described  in  S  413.3  (a)  and  (b) 
whether  these  activities  are  carried  out 
between  two  institutions  or  within  one 
institution. 

(Authority:  20  U.S.C.  2404) 

§  4 1 3.22    What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application 
proposing  dissemination  and  training 
activities? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
dissemination  and  training  application: 

(a)  Program  factors.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  each  of 
the  required  dissemination  and  training 
activities,  described  in  {  413.3(b),  will  be 
of  high  qualify  and  effective. 

(b)  The  selection  criteria  and  points  in 
§  413.21  (b).  (c).  (d),  (e).  and  (f). 

(Authority:  20  U.S.C.  2404) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  4 1 3.30    What  are  the  restrictions  on  the 
use  of  funds? 

(a)  A  National  Center  that  performs 
both  research  and  development 
activities  and  dissemination  and 
training  activities  shall  use  at  least  two 
thirds  of  its  award  for  applied  research 
and  development. 

(b)  Not  more  than  10  percent  of  each 
year's  budget  for  a  National  Center  may 
be  used  to  respond  to  ^eld-initiated 
needs  unanticipated  prior  to  the  annual 
funding  period  and  that  are  in  the 
mission  of  the  National  Center,  but  not 
part  of  the  scope  of  work  of  the  grant  or 
cooperative  agreement. 

(Authority:  20  U.S.C.  2404  ,a)(3)  and  (I))) 
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§413.31    Must  a  National  Center  haw  a 
director? 

A  National  Center  must  have  a  full 
time  director  who  is  appointed  by  the 
institution  serving  as  the  grantee. 

(Authority:  20  U.S.C  2404) 

§  4 1 3.32    What  are  the  requirements  for 
coordination? 

If  the  Secretary  designates  two 
National  Centers,  the  two  centers  must 
coordinate  their  activities. 

(Authority:  20  U.S.C.  2404) 

§  4 1 3.33    What  sutistantive  studies  must 
the  National  Center  or  Centers  conduct  and 
submit? 

(a)  The  National  Center  conducting 
research  and  development  activities 
shall  annually  prepare  a  study  on  the 
research  conducted  on  approaches  that 
lead  to  effective  articulation  for  the 
education-to-work  transition,  including 
tech-prep  programs,  cooperative 
education  or  other  work-based 
programs,  such  as  innovative 
apprenticeship  or  mentoring  approaches. 

(b)  The  National  Center  conducting 
dissemination  and  training  activities 
shall  annually  prepare  a  study  of  its 
dissemination  and  training  activities. 

(c)  Annual  studies  described  in 
paragraphs  (a)  and  (b)  of  this  section 
must  be  submitted  to  the  Secretary  of 
Education,  the  Secretary  of  Labor,  the 
Secretary  of  Health  and  Human 
Services,  the  Committee  on  Labor  and 
Human  Resources  of  the  Senate,  and  the 
Committee  on  Education  and  Labor  of 
the  House  of  Representatives. 

(Authority:  20  U.S.C  2404  (b)(2)  and  (c)(2)) 

§  4 1 3.34    What  activities  must  be 
performed  during  the  final  year  of  an 
award? 

During  the  fifth  year  of  the  award 
cycle,  the  National  Center  or  Centers 
shall  develop  and  remain  prepared  to 
implement  a  contingency  plan  for 
completing  all  substantive  work  by  the 
end  of  the  eleventh  month  of  that  year 
and  transferring  all  projects,  services, 
and  activities  to  a  successor  during  the 
twelfth  month  of  that  year 

(Authority:  20  US.C  2404) 
16.  Part  414  is  revised  to  read  as 

follows: 

PART  414— MATERIALS 

DEVELOPMErrr  in 

TELECOMMUNICATIONS  PROGRAM 

Subpart  A— General 

414.1  What  is  the  Materials  Development  in 
Telecommunications  Program? 

414.2  Who  is  eligible  for  an  award? 

414.3  What  activities  may  the  Secretary 
fund? 

414.4  Vhat  regulations  apply? 


414.5    What  dcrmitions  apply? 

Subpart  B— (Reserved) 

Subpart  C — How  Does  the  Secretary  Make 
an  Award? 

414.20  What  priorities  may  the  Secretary 
estat>Ush? 

414.21  How  does  the  Secretary  evaluate  an 
application? 

414.22  What  selection  criteria  does  the 
Secretary  use? 

414.23  What  additional  factors  may  the 
Secretary  consider? 

Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

414.30    What  cost-sharing  requirements  must 
be  met? 
Authority:  20  U.S.C.  2412,  unless  otherwise 
noted. 

Subpart  A— General 

§  4 1 4. 1    What  is  the  Materials  Development 
in  Telecom rminlcations  Program? 

The  Materials  Development  in 
Telecommunications  Program  provides 
financial  assistance  for  the 
development,  production,  and 
distribution  of  instructional 
telecommunications  materials  and 
ser\'ices  for  use  in  local  vocational  and 
technical  educational  schools  and 
colleges. 

(Authority:  20  U.S.C.  2412) 

§  414.2    Who  is  eligible  for  an  award? 

A  public  or  private  nonprofit 
educational  telecommunication  entity  is 
eligible  for  an  award  under  this  part. 

(Authority:  20  U.S.C.  2412) 

§414.3    Wfiat  activities  may  the  Secretary 
fund? 

The  Secretary  may  support,  through 
grants  or  cooperative  agreements, 
projects  that  develop,  produce,  and 
distribute — 

(a)  A  sequential  course  of  study  that 
includes  either  pre-produced  video 
courseware  or  direct  interactive 
teaching  delivered  via  satellite, 
accompanied  by  a  variety  of  print  and 
computer-based  instructional  materials; 

(b)  Individual  videocassettes  or  a 
series  of  videocassettes  that  supplement 
instruction  that  must  be  distributed  both 
via  broadcast  and  non-broadcast  means: 

(c)  Videodiscs  that  produce  simulated 
hands-on  training:  or 

(d)  Teacher  training  programs  for 
vocational  educators  and  administrators 
and  correctional  educators. 

(Authority:  20  U.S.C.  2412) 

§414.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Materials  Development  in 
Telecommunication  Program: 

(a)  The  regulations  in  this  part  414. 


(b)  The  regulations  in  34  CFR  part  400. 
(Authority:  20  U.S.C.  2412) 

§414.5    What  definiUons  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part. 

(Authority:  20  U.S.C.  2412) 
Subpart  B— [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  4 1 4.20    What  priorities  may  the  Secretary 
establish? 

(a)  The  Secretary  may  announce 
through  one  or  more  notices  published 
in  the  Federal  Register  the  priorities  for 
this  program  from  the  list  of  priorities  in 
paragraph  (b)  of  this  section. 

(b)  In  awarding  grants  under  this  part, 
the  Secretary  may  give  priority  to 
programs  or  projects  that  serve — 

(1)  Students  in  area  vocational  and 
technical  schools; 

(2)  Teachers,  administrators,  and 
counselors  in  need  of  training  or 
retraining: 

(3)  Out-of-school  adults  in  need  of 
basic  skills  improvement  or  a  high 
school  equivalency  diploma  to  improve 
the  employability  of  these  individuals: 

(4)  College  students,  particularly  those 
who  are  working  toward  a  two-year 
associate  degree  from  a  technical  or 
community  college; 

(5)  Workers  in  need  of  basic  skills, 
vocational  instruction,  or  career 
counseling  to  retain  for  employment;  or 

(6)  Workers  who  need  to  improve 
their  skills  to  obtain  jobs  in  high-growth 
industries. 

(Authority:  20  U.S.C.  2412) 

§  414.21    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  414.22. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section  based 
on  the  criteria  in  S  414.22. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in  parenthesis 
after  the  heading  for  each  criterion. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  §  414.22. 

(Authority:  20  U.S.C  2412) 
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§  4 1 4.22    What  selection  criteria  does  ttte 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Educational  significance.  (20 
points)  The  Secretary  reviews  each 
application  to  assess  the  quality  of  the 
proposed  project,  including  the  extent  to 
which  the  applicant — 

(1)  Provides  a  clear  description  of  the 
plan  to  develop,  produce,  and  distribute 
quality  instructional  telecommunication 
materials  and  services; 

(2)  Proposes  using  innovative 
techniques  and  approaches  to 
educational  problems  and  needs  that  are 
of  national  significance; 

(3)  Provides  a  clear  description  of  how 
the  proposed  project  will  contribute  to 
the  improvement  of  education  by 
promoting  the  use  of  instructional 
telecommunications  materials  and 
services  in  local  vocational  and 
technical  educational  schools  and 
colleges; 

(4)  Provides  a  clear  description  of  how 
the  proposed  project  will  provide 
electronic  learning  opportunities  for 
populations  described  in  §  414.20(b)(1)- 
(6);  and 

(5)  Describes  a  project  that  is  likely  to 
make  a  significant  contribution  to  the 
use  of  telecommunications  in  vocational 
education. 

(b)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  proposed  project, 
including — 

(1)  The  quality  of  the  design  of  the 
project,  especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals  and  relate  to  the  purpose  of  this 
program; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective,  ensures  proper 
and  efficient  administration  of  the 
project,  and  includes  timelines  that 
show  starting  and  ending  dates  for  all 
tasks,  activities,  and  significant  events; 

(3)  Specific  procedures  that  clearly 
describe  how  the  project's  objectives 
will  be  accomplished; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition. 

(c)  Key  personnel.  (10  points) 
(1)  The  Secretary  reviews  each 

application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  proposed  project,  including — 


(i)  The  quahfications  and  experience 
of  the  project  director; 

(ii)  The  documentation  of  the  project 
director's  availability  at  the  start  of  the 
project  and  a  time  commitment  to  the 
project; 

(iii)  The  qualifications  and  experience 
of  each  of  the  other  key  personnel  to  be 
used  on  the  project; 

(iv)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (c)(1)  (i)  and  (iii)  of  the 
section  will  commit  to  the  project;  and 

(v)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (c)(1)  (i) 
and  (iii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  fields  related  to  the 
objectives  of  the  project; 

(ii)  The  experience  and  training  of  key 
personnel  in  project  management;  and 

(iii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(d)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is  cost 
effective  and  adequate  to  support  the 
project  activities; 

(2)  The  proposed  expenditures  for 
each  budget  category  are  justified  in  a 
budget  narrative;  and 

(3)  Costs  are  necessary  and 
reasonable  in  relation  to  the  objectives 
of  the  project. 

(e)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project; 

(2)  Will  determine  the  effectiveness  of 
the  project  in  meeting  the  purposes  of 
this  program; 

(3)  Will  determine  the  effect  of  the 
project  on  learning  gains/competencies 
of  persons  being  served  by  the  project, 
especially  as  appropriate — 

(i)  Students  in  area  vocational  and 
technical  schools; 

(ii)  Teachers,  administrators,  and 
counselors  in  need  of  retraining; 

(iii)  Out-of-school  adults  in  need  of 
basic  skills  or  a  high  school  equivalency 
diploma; 

(iv)  College  students  in  tech-programs; 
and 


(v)  Workers  in  need  of  basic  skills. 
vocational  instruction,  or  upgraded  job 
skills. 

(4)  Will  produce  quantifiable  data  on 
the  project  objectives,  including,  as 
appropriate,  information  on — 

(i)  The  demographic  characteristics 
and  numbers  of  individual  participants 
being  served  and  the  schools  they 
attend; 

(ii)  The  services  provided  to 
participants,  including  information  on 
duration,  intensity,  and  costs;  and 

(iii)  The  effect  of  services  on  the 
quality  of  curriculum,  the  retention  of 
students  in  programs,  and  the  academic 
and  vocational  competencies  of  students 
in  vocational  education  programs. 

(f)  Dissemination.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  whether  the  applicant  has  an 
effective  and  efficient  plan  for 
disseminating  information  about  the 
project,  including — 

(1)  The  design  of  the  dissemination 
plan  and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(2)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  and  the  methods  for  making 
the  materials  available,  including 
information  about  the  project,  the  results 
of  the  project,  and  any  specialized 
materials  developed  by  the  project; 

(3)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
projects  or  methods  and  techniques 
developed  by  the  project:  and 

(4)  Provisions  for  publicizing  the 
findings  of  the  project  at  the  local.  State, 
and  national  level. 

(Authority:  20  U.S.C.  2412) 

§  414.23    What  additional  factors  may  the 
Secretary  consider? 

After  evaluating  the  applications 
according  to  the  criteria  in  §  414.22,  the 
Secretary  may  select  other  than  the 
most  highly  rated  applications  for 
funding  if  doing  so  would — 

(a)  Improve  the  geographical 
distribution  of  projects  funded  under 
this  program:  or 

(b)  Contribute  to  the  funding  of  a 
variety  of  approaches  for  carrying  out 
the  activities  under  this  program. 

{Authority;  20  U.S.C.  2412) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  414.30    What  cost-sharing  requirements 
mutt  be  ntet? 

(a)(1)  Federal  share.  The  Secretary 
pays  no  more  than  the  Federal  share  of 
the  cost  of  each  project. 
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(2)  The  Federal  share  of  the  cost  of 
each  project  assisted  under  this  part  is 
50  percent. 

(b)  Non-Federal  shore.  The  non- 
Federal  share  of  the  cost  of  each  project 
assisted  under  this  part  must  be 
provided  from  non-Federal  sources. 

Cros*-Reference:  See  34  CFR  part  74. 
subpart  G — Cost  Sharing  or  Matching. 
(Authority:  20  U.S.C.  2412) 

17.  Part  415  is  revised  to  read  as 
follows: 

PART  415— DEMONSTRATION 
CENTERS  FOR  THE  TRAINING  OF 
DISLOCATED  WORKERS  PROGRAM 

Subpart  A — General 

Sec 

415.1    What  is  the  Demonstration  Centers  for 
the  Training  of  Dislocated  Workers 
Program? 

41.S.2    Who  is  eligible  for  an  award? 

41.').3    What  activities  mav  the  Secretary 
fund? 

415.4  What  rejiulations  apply? 

415.5  What  definitions  apply? 

Subpart  B— (Reserved) 

Subpart  C— How  Does  ttw  Secretary  Make 

an  Award? 

415.20  How  does  the  Secretary  evaluate  an 
application? 

415.21  What  selection  criteria  does  the 
Secretary  use? 

415.22  What  additional  factors  may  the 
Secretary  consider? 

Subpart  0— Wliat  Conditions  Must  Be  Met 
After  an  Award? 

415.30    What  are  the  evaluation 
requirements? 
Authority:  20  U.S.C.  2413,  unless  otherwise 
noted. 

Subpart  A — General 

§  4 1 5. 1    What  is  the  Denionstration 
Centers  for  the  Training  of  Dislocated 
Workers  Program? 

The  Demonstration  Centers  for  the 
Training  of  Dislocated  Workers  Program 
provides  financial  assistance  for 
establishing  one  or  more  demonstration 
centers  for  the  retraining  of  dislocated 
workers. 

(Authority:  20  U.S.C.  2413(a)) 

§415.2    Who  is  eligible  for  an  award? 

A  private  nonprofit  organization  that 
is  eligible  to  receive  funding  under  title 
111  of  the  Job  Training  Partnership  Act 
(JTPA)  (29  U.S.C.  1651  et  seq.)  is  eligible 
to  receive  an  award  under  this  program. 

(Authority:  20  U.S.C.  2413(dl) 


§415.3 
fund? 


What  activities  may  the  Secretary 


(a)  The  Secretary  provides  grants  or 
cooperative  agreements  for  one  or  more 


centers  that  demonstrate  the  refraii>ing 
of  dislocated  workers. 

(b)  Each  center  funded  by  the 
Secretary  must  be  designed  and 
operated  to  provide  for  the  use  of 
appropriate  existing  Federal.  State,  and 
local  programs  and  resources. 

(c)  Each  center  may  use  funds  to 
provide  for — 

(1)  The  recruitment  of  unemployed 
workers: 

(2)  Vocational  evaluation: 

(3)  Assessment  and  counseling 
services; 

[4]  Vocational  and  technical  training; 

(5)  Support  services;  or 

(6)  Job  placement  assistance. 

(Authoritv:  20  U.S.C.  2413(a)) 

§  4 1 5.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Demonstration  Centers  for  the  Training 
of  Dislocated  Workers  Program: 

(a)  The  regulations  in  this  part  415. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority:  20  U.S.C.  2413) 

§415.5    What  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part. 

(Authority:  20  U.S.C.  2413) 

Subpart  B — (Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  4 1 5.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  415.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  415.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §  415.21. 

(Authority:  20  U.S.C.  2413) 

§415.21    What  selection  crfteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Program  factors.  (10  points)  The 
Secretary  reviews  each  application  to 
assess  the  extent  to  which  the  proposed 
demonstration  center  for  the  training  of 
dislocated  workers  will — 


(1)  Be  located  in  a  service  area  with  a 
high  concentration  of  dislocated 
workers,  as  supported  by  specific 
evidence  of  the  need  for  the  proposed 
demonstration  center; 

(2)  Provide  vocational  education  and 
technical  training  to  meet  current  and 
projected  occupational  needs; 

(3)  Provide  trainees  with  appropriate 
vocational  evaluation,  assessment,  and 
counseling,  support  services,  and  job 
placement  assistance; 

(4)  Result  in  trainees  becoming 
employed  in  jobs  related  to  their 
training  upon  completion  of  their 
training;  and 

(5)  Use  other  appropriate  Federal, 
State,  and  local  programs  to  retrain,  or 
provide  services  to,  dislocated  workers. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Bases  the  proposed  demonstration 
center  for  the  training  of  dislocated 
workers  on  successful  model  vocational 
education  programs  that  include 
components  similar  to  the  components 
required  by  this  program,  as  evidenced 
by  empirical  data  from  those  programs, 
in  such  factors  as — 

(i)  Student  performance  and 
achievement  in  vocational  and  technical 
training; 

(ii)  High  school  graduation; 

(iii)  Placement  of  students  in  jobs, 
including  military  service;  and 

(iv)  Successful  transfer  of  students  to 
a  variety  of  postsecondary  education 
programs; 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
education;  and 

(3)  Proposes  to  use  innovative 
techniques  to  address  educational 
problems  and  needs  that  are  of  national 
significance. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  project  design, 
especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project  over  the  award  period; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  apphcant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective  including  the  use 
of  appropriate  existing  Federal,  State, 
and  local  programs:  and 
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(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Evaluation  plan.  (15  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1]  Is  dearly  explained  and  is 
appropriate  to  the  project; 

(2)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantirial>le; 

(3)  Identifies  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  measured; 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(5)  Will  provide  a  comparison 
between  intended  and  observed  results, 
and  lead  to  the  demonstration  of  a  clear 
link  between  the  observed  results  and 
the  specific  treatment  of  project 
participants;  and 

(6)  Will  yield  results  that  can  be 
summarised  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel. 

(e)  Demonstration  and  dissemination. 
(10  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quahty  in  the  design  of  the 
dissemination  plan  and  procedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan; 

(2)  Provisions  for  publicizing  the 
project  at  the  local.  State,  and  national 
levels  by  conducting  or  delivering 
presentations  at  conferences, 
workshops,  and  other  professional 
meetings  and  by  preparing  materials  for 
journal  articles,  newsletters,  and 
brochures; 

(3)  Identification  of  target  groups  and 
provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques,  such  as 
by  inviting  them  to  observe  project 
activities; 

(4)  A  description  of  the  types  of 
materials  the  appHcant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 


project  or  methods  and  techniques  used 
by  the  project. 

(f)  Key  personnel.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (f)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  cost  effective  and 
adequate  to  support  the  project 
activities; 

(2)  The  budget  contains  costs  that  are 
reasonable  and  necessary  in  relation  to 
the  objectives  of  the  project;  and 

(3)  The  budget  proposes  using  non- 
Federal  resources  available  from 
appropriate  employment,  training,  and 
education  agencies  in  the  State  to 
provide  project  services  and  activities 
and  to  acquire  demonstration  center 
equipment  and  faciUties. 

(h)  Adequacy  of  resources  and 
commitment  (5  points)  (1)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  applicant  plans 
to  devote  adequate  resources  to  the 
project.  The  Secretary  considers  the 
extent  to  whid) — 

(i)  The  facilities  ttiat  the  appUcant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  to  the  project,  including 
whether  the — 

(i)  Uses  of  noQ-Federal  resources  are 
adequate  to  provide  project  services  and 


activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies;  and 

(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

(Authority:  20  U.S.C.  2413) 

§  4 1 5.22    What  additional  factors  may  the 
Secretary  consider? 

After  evaluating  the  applications 
according  to  the  criteria  in  S  415.21.  the 
Secretary  may  select  other  than  the 
most  highly  rated  applications  if  doing 
so  would  improve  the  geographical 
distribution  of  projects  funded  under 
this  program. 

(Authority:  U.S.C  2413) 

Subpart  D— What  Conditiona  Must  Be 
Met  After  an  Award? 

§415.30    What  are  the  evaluation 
requirements? 

(a)  Each  grantee  shall  provide  and 
budget  for  an  independent  evaluation  of 
grant  activities. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature. 

(c)  The  evaluation  must  be  based  on 
student  achievement,  completion,  and 
placement  rates  and  project  and  product 
spread  and  transportability. 

(d)  A  proposed  project  evaluation 
design  must  be  submitted  to  the 
Secretary  for  review  and  approval  prior 
to  the  end  of  the  first  year  of  the  project 
period. 

(e)  A  summary  of  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department's  Program  Effectiveness 
Panel  must  be  submitted  to  the 
Secretary  during  the  last  year  of  the 
project  period. 

(Authority:  20  U.S.C.  2413) 

18.  Part  416  is  revised  to  read  as 
follows: 

PART  416— VOCATIONAL  EDUCATION 
TRAINING  AND  STUDY  GRANTS 
PROGRAM 

Subpart  A— General 

416.1  What  is  the  Vocational  Education 
Training  and  Study  Grants  Program? 

416.2  Who  is  eligible  for  ap  award? 

416.3  What  activities  may  the  Secretary 
fund? 

416.4  What  regulations  apply? 
'416.5    What  definitions  apply? 

Subpart  B— (Reserved] 

Sutipart  C— How  Does  the  Secretary  Make 
an  Award? 

416.20    How  does  the  Secretary  evaluate  an 
application? 
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416.21    What  selection  criteria  does  the 
Secretary  use? 

Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

416.30  Which  individuals  are  eligible  to 
participate  under  this  program? 

416.31  What  are  the  responsibilities  of  the 
grantee? 

Authority:  20  U.S.C.  2414(a).  unless 
otherwise  noted. 

Subpart  A — General 

§  4 1 6. 1    What  is  the  Vocational  Education 
Training  artd  Study  Grants  Program? 

The  Vocational  Education  Training 
and  Study  Grants  Program  provides 
financial  assistance  for  vocational 
teacher  education,  undergraduate  or 
graduate  training  in  vocational 
education,  and  vocational  education 
student  internships. 

(Authority:  20  U.S.C.  2414(a)) 

§  4 1 6.2    Who  is  eligible  for  an  award? 

An  institution  of  higher  education. 
State  education  agency,  or  State 
correctional  education  agency  is  eligible 
for  an  award  under  this  part. 

(Authority:  20  U.S.C.  2414(a)) 


§  416.3 
fund? 


What  activities  may  the  Secretary 


The  Secretary  supports  grants  or 
cooperative  agreements  for  eligible 
agencies  or  institutions  to  provide — 

(a)  Undergraduate  and  graduate 
training  in  vocational  education; 

(b)  Vocational  teacher  education;  and 

(c)  Opportunities  for  further  study  and 
professional  development  for  gifted  and 
talented  students  in  vocational 
education  programs  by  interning  with 
Federal  or  State  agencies,  nationally 
recognized  vocational  education 
associations,  student  organizations,  or 
the  National  Center  or  Centers  for 
Research  in  Vocational  Education. 

(Authority:  20  U.S.C.  2414(a)) 

§  416.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Vocational  Education  Training  and 
Study  Grants  Program: 

(a)  The  regulations  in  this  part  416. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority:  20  U.S.C.  2414(a)) 

§  416.S    What  definitions  apply? 

(a)  The  definitions  in  34  CFR  400.4 
apply  to  this  part. 

(b)  The  following  definitions  also 
apply  to  this  part: 

Dependent  means  an  individual's 
legal  spouse,  natural  or  adopted  minor 
child,  or  any  other  person  claimed  as  a 
dependent  by  that  individual  for  Federal 
income  tax  purposes. 


Stipend  means  funds  used  for  room 
and  board  and  personal  living  expenses, 
including  an  allowance  for  subsistence 
and  other  expenses  for  the  individual 
and  his  or  her  dependents. 

(Authority:  20  U.S.C.  2414(a)) 

Subpart  B — [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  4 1 6.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  416.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  416.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  §  416.21. 

(Authority:  20  U.S.C.  2414(a)) 

§416.21    What  selection  criteria  does  the 
Secretary  use? 

(a)  Project  design.  (20  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project 
design,  including — 

(1)  The  extent  to  which  the  applicant 
understands  and  has  responded  to  any 
program  priorities  announced  in  the 
Federal  Register  for  the  grant 
competition; 

(2)  The  geographic  area  to  be  served 
and  of  the  specific  training  or 
internships  to  be  provided,  including  the 
purposes  of  the  training  or  internships; 

(3)  The  objectives  of  the  project; 

(4)  The  institutional  and  participant 
selection  procedures; 

(5)  How  resources  and  personnel 
(including  resources  and  personnel  of 
other  entities]  will  be  used  to  achieve 
each  objective; 

(6)  When  in  each  budget  period  the 
applicant  plans  to  meet  each  objective; 

(7)  The  extent  to  which  the  design  of 
the  project  is  practical  and  effective  to 
achieve  the  purposes  and  goals  in 

§  416.3;  and 

(8)  The  extent  to  which  the 
management  plan  provides  adequately 
for  monitoring,  supervising,  and 
evaluating  all  entities  and  individuals 
participating  in  the  program. 

(b]  Applicant  commitment  and 
experience.  (20  points]  The  Secretary 


reviews  each  application  to  determine 
the  extent  to  which — 

(1]  The  applicant's  selection 
procedures,  including  priorities  and 
criteria,  will  be  effective  for  selecting 
the  institutions,  agencies,  organizations, 
and  Center  or  Centers  in  which  trainees 
will  be  placed;  and 

(2]  The  applicant  has  demonstrated 
competence  and  experience  in  operating 
training  or  internship  programs  similar 
to  that  proposed,  including  how,  if 
applicable,  its  capabilities  will  be 
extended  through  subgrants.  contracts, 
or  agreements  with  other  entities.  When 
subgrants.  contracts,  or  agreements  with 
other  entities  are  proposed,  the 
applicant  must  include  copies  of  the 
written  agreements  covering  the  intent 
of  all  proposed  entities  lo  participate 
with  the  applicant  in  achieving  the 
purposes  and  objectives  of  the  proposed 
program. 

(c]  Key  personnel.  (20  points]  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(1)  The  names  and  qualifications  of 
key  personnel,  including  the  project 
director.  If  the  names  of  key  persons  are 
not  yet  known,  specify  the  minimum 
qualifications  that  will  be  used  to  select 
them; 

(2]  The  qualifications  of  key  personnel 
intended  to  be  used  under  subgrants. 
contracts,  or  agreements  and 
designation  of  their  employment 
affiliation.  If  key  personnel  from  other 
entities  will  be  used,  include  copies  of 
their  stated  intent  to  participate  and 
copies  of  the  concurrence  of  the  entity 
by  which  they  are  employed  to  make 
them  available  for  the  time  specified  in 
the  proposal; 

(3)  The  extent  to  which  key  personnel 
are  adequate  and  appropriate  to  achieve 
the  objectives  of  the  proposed  program; 

(4)  Whether  the  allocation  of  time  of 
key  personnel  to  the  objectives  of  the 
program  seems  adequate  to  predict 
achievement;  and 

(5]  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(d]  Adequacy  of  resources.  (5  points] 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  resources 
the  applicant  plans  to  use,  including  the 
extent  to  which  the  applicant — 

(1)  Will  use  its  resources  and  those  of 
other  participating  entities  effectively  to 
accomplish  the  purposes  and  objectives 
of  the  proposed  project; 
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(2)  Will  devote  adequate  financial  and 
material  resources  to  the  program  being 
proposed;  and 

(3)  Will  use  adequate  facilities  and 
equipment  for  the  program  being 
proposed. 

(e)  Participant  recruitment  and 
selection  plan.  (10  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  applicant — 

(1)  Will  make  information  about  the 
learning  opportunities,  the  financial 
support  to  be  provided,  eligibility 
requirements,  and  the  applicant's 
selection  criteria  broadly  available  to  all 
individuals  eligible  to  participate  in  the 
project; 

(2)  Has  proposed  participant  selection 
criteria  for  each  training  or  internship 
activity  that  are  consistent  with  i  416.S0; 
and 

(3)  Will  ensure  that  participants  who 
are  otherwise  eligible  to  participate  are 
selected  without  regard  to  race,  color, 
national  origin,  gender,  age.  or  disabling 
condition. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
applicant  will  conduct  an  annual 
evaluation  of  the  accomplishment  of  the 
purposes  ^nd  objectives  of  the  project, 
including — 

(1)  An  evaluation  of  student 
participation  by  sex.  race  or  ethnic 
group,  and  language  proficiency  for  each 
vocational  education  category  and  each 
target  position  in  vocational  education 
for  which  training  or  internships  are 
intended  to  prepare  recipients; 

(2)  Comparing  the  active  career 
pursuits  and  career  goals  of  program 
participants  before  and  after 
participation  in  training  or  an  internship 
under  the  project  and 

(3)  Analyzing  the  completeness  and 
accuracy  of  and  synthesizing  grantee 
records  on  the  level  of  participation  and 
progress  of  program  participants  in  their 
learning  pursuits  and  the  level  and 
timing  of  disbursements  and  recovery  of 
financial  support  in  relation  thereto. 
(Authority;  20  U.S.C.  2414(a)) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  416.30    Whlcti  individuals  are  eligible  to 
participate  under  ttiis  program? 

(a)  The  following  individuals  are 
eligible  for  training  under  this  program: 

(1)  Experienced  vocational  educators 
who  want  to  participate  in  advanced 
study  of  vocational  education. 

(2)  Certified  teachers  who  have  been 
trained  to  teach  in  odier  fields  and  who 
want  to  become  teachers  of  vocational 
education  students,  including  teachers 
with  skilb  related  to  vocational  fields 


who  can  be  trained  n  vocational 
educators,  and  especially  minority 
instructors  and  instructors  with 
experience  in  teaching  individuab  who 
are  economically  disadvantaged, 
individuals  with  disabilities,  students  of 
limited  Enghsh  proficiency,  and  adult 
and  juvenile  criminal  offenders. 

(3)  Individuals  in  industry  who  have 
skills  and  experience  in  vocational 
fields  and  who  want  to  be  trained  as 
vocational  educators. 

(4)  Vocational  educators  who  want  to 
improve  or  maintain  technological 
currency  in  their  fields. 

(b)  Gifted  and  talented  vocational 
education  secondary  and  postsecondary 
students  are  eligible  under  this  program 
for  internships  with  Federal  or  State 
agencies,  nationally  recognized 
vocational  education  associations, 
student  organizations,  or  the  National 
Center  or  Centers  for  Research  in 
Vocational  Education. 

(Authority:  20  U.S.C.  2414(a)) 

§  4 1 6.3 1     Vnwt  are  tlw  responaibiHtlM  of 
ttie  granteeY 

(a)  A  grantee  carrying  out  activities 
under  9  416.3  (a)  and  (b)  shall— 

(1)  Provide  training  directly,  or,  in  the 
case  of  a  State  educational  agency  or  a 
State  correctional  education  agency, 
provide  for  training  through  a  contract; 

(2)  Select  individuals  for  participation 
in  training  activities;  and 

(3)  Determine  1}ie  amounts 
participants  will  receive  for  training, 
fellowships,  stipeads,  or  travel 
allowances. 

(b)  A  grantee  carrying  out  activities 
under  S  416.3(c)  shall— 

(1)  Select  individuals  for  participation; 

(2)  Coordinate  with  Federal  or  Stale 
agencies,  nationally  recognized 
vocational  education  associations, 
student  organizations,  or  the  National 
Center  or  Centers  for  Research  in 
Vocational  Education  that  are  willing  to 
participate  with  the  project  in  providing 
internships  for  further  study  and 
professional  development  for  gifted  and 
talented  vocational  education  students; 
and 

(3)  Determine  the  amount  participant's 
will  receive  for  subsistence  allowance 
and  other  expenses  such  as  necessary 
travel  expenses  related  to  participation. 

(c)  All  grantees  aball — 

(1)  Monitor,  supervise,  maintain 
records  on.  and  report  on  the  level  and 
type  of  participation,  and  on  the 
conditions  and  progress  of  the 
institutions,  agencies,  associations. 
Centers,  and  individuals  involved  in  the 
project;  and 

(2)  Evaluate,  either  directly  or  through 
a  contract,  and  report  on  the 


accomplishment  of  the  purposes  and 
objectives  of  the  project. 

(Authorit>':  20  U.S.C.  24t4m) 

19.  Part  417  is  revised  to  read  as 
follows: 

PART  417— VOCATTONAL  EDUCATION 
LEADERSHIP  DEVELOPMEffT 
AWARDS  PROGRAM 

Subpart  A — Genaral 

Sec. 

417.1  What  is  the  Vocational  Education 
Leadership  Drveiopmenl  Awards 
Program? 

417.2  Who  is  eligible  for  an  award? 

417.3  What  acth  Hies  may  the  Secretary 
fund? 

417.4  What  regulations  apply? 

417.5  What  defuiitions  apply? 

Subpart  B— (RMervvd) 

Subpart  C— How  Do««  the  Secretary  Make 

an  Award? 

417.20  How  does  the  Secretary  evaluate  an 
application? 

417.21  What  selection  criteria  does  the 
Secretary  use? 

417.22  What  additional  factors  does  the 
Secretary  consider? 

Subpart  D— What  ere  the  AdmMstrstive 

Responsibilities  of  Institutions? 

417.30  What  is  the  role  of  the  institution  in 
the  administration  of  leadership 
development  awards? 

417.31  What  selection  criteria  and 
procedures  must  an  institulioD  use  in 
selecting  students? 

417.32  What  are  the  special  requirements 
regarding  leadership  development 
awards? 

417.33  How  are  funds  disbursed  and 
returned? 

417.34  Under  what  circumstaaces  must  an 
institution  terminate  a  leadership 
development  award? 

Subpart  E— How  Does  An  Individual  Appfy 
for  a  Leadership  Development  Award? 

417.40  Which  individuals  are  eligible  for  un 
award? 

417.41  How  does  an  mdividual  apply  to  an 
institution  for  a  leaderabip  development 
award? 

Subpart  F— What  Conditions  Must  be  Met 
by  Recipients  of  Leadership  Oevetopment 
Awards? 

417.50  May  a  course  of  study  be 
interrupted? 

417.51  Under  what  conditions  initst  a 
leaderehip  development  «ward  be 
returned? 

417.52  What  is  the  repayment  schedule' 

417.53  What  interest  is  cttarged? 

417.54  Under  what  circumstances  is 
repayment  deterred? 

417.55  What  is  the  length  of  the  defermen* 
of  repayment? 

Authority:  20  US.C.  2414(b].  unless 
otherwise  noted. 
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Subpart  AM3eneral 

§  417.1    What  is  ttie  Vocational  Education 
Leaderstiip  Development  Awards  Program? 

The  Vocational  Education  Leadership 
Development  Awards  Program  provides 
financial  assistance  to  meet  the  needs  of 
all  States  for  qualified  vocational 
education  leaders  such  as 
administrators,  supervisors,  teacher 
educators,  researchers,  career  guidance 
and  vocational  counseling  personnel, 
vocational  student  organization 
leadership  personnel,  and  teachers  in 
vocational  education  programs. 

(Authority:  20  U.S.C.  2414(b)) 

§  417.2    Who  is  eligible  for  an  award? 

An  institution  of  higher  education  is 
eligible  for  an  award  under  this  part  if  it 
offers  a  comprehensive  program  in 
vocational  education  with  adequate 
supporting  services  and  disciplines  such 
as  education  administration,  career 
guidance  and  vocational  counseling, 
research,  and  curriculum  development, 
and  that  program  is — 

(a)  Designed  to  substantially  advance 
the  objective  of  improving  vocational 
education  in  the  State  through  providing 
opportunities  for  graduate  training  of 
teachers  of  vocational  education 
students,  vocational  supervisors  and 
administrators,  and  university-level 
vocational  education  teacher  educators 
and  researchers;  and 

(b)  Conducted  by  a  school  of  graduate 
study  in  the  institution  of  higher 
education. 

(Authority:  20  U.S.C.  2414(b)(4)) 


§  417.3 
fund? 


Wtiat  activities  may  the  Secretary 


UMI 


The  Secretary  provides  grants  to 
institutions  for  leadership  development 
awards  to  individuals. 

(Authority:  20  U.S.C.  2414(b)) 

§417.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Vocational  Education  Leadership 
Development  Awards  Program: 

(a)  The  regulations  in  this  part  417. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority:  20  U.S.C.  2414(b)) 

§  417.5    What  definitions  apply? 

(a)  The  definitions  in  34  CFR  400.4 
apply  to  this  part. 

(b)  The  following  definitions  also 
apply  to  this  part: 

Academic  year  means  a  period  of 
time  in  which  a  full-time  student  is 
expected  to  complete — 

(1)  The  equivalent  of  at  least  two 
semesters,  two  trimesters,  or  three 
quarters  at  an  institution  that  measures 
academic  progress  in  credit  hours  and 


uses  a  semester,  trimester,  or  quarter 
system; 

(2)  At  least  24  semester  hours  or  36 
quarter  hours  at  an  institution  that 
measures  academic  progress  in  credit 
hours,  but  does  not  use  a  semester, 
trimester,  or  quarter  system;  or 

(3)  At  least  900  clock  hours  at  an 
institution  that  measures  academic 
progress  in  clock  hours. 

Dependent  means  an  individual's 
legal  spouse,  natural  or  adopted  minor 
child,  or  any  other  person  claimed  as  a 
dependent  by  that  individual  for  Federal 
income  tax  purposes. 

Full-time  course  of  study  means  the 
number  of  credit  hours  that  an 
institution  requires  of  a  full-time 
student. 

Full-time  student  means  a  student 
who — 

(1)  Carries  a  full-time  course  of  study; 
and 

(2)  Is  not  employed  for  more  than  20 
hours  a  week. 

Satisfactory  proficiency  means  a 
cumulative  grade  point  average  of  at 
least  2.0  on  a  4.0  grade  point  scale  in 
which  failing  grades  are  computed  as 
part  of  the  average,  or  another 
appropriate  standard  established  by  the 
institution. 

(Authority:  20  U.S.C.  2414(b)) 

Subpart  B— [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  4 1 7.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
S  417.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  417.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  §  417.21. 

(Authority:  20  U.S.C.  2414(b)) 

§  417.21    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Institutional  commitment  and 
experience.  {25  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which — 


(1)  The  institution  has  resources  and 
supporting  services  for  at  least  five  of 
the  generally  recognized  fields  of 
vocational  education  that  are  integrated 
into  a  comprehensive  approach  to 
vocational  education. 

(2)  The  institution's  vocational 
education  program  has  been  adopted  as 
a  permanent  graduate  program  of  study; 

(3)  The  institution  demonstrates 
competence  and  experience  in  programs 
and  activities  similar  to  those 
authorized  under  the  Act; 

(4)  The  applicant  provides  adequate 
documentation  that  its  vocational 
education  program  meets  the 
requirements  in  §  417.2;  and 

(5)  The  institution's  vocational 
education  program  will  address  the  need 
in  the  State  for  improving  the  quality 
and  quantity  of  vocational  personnel, 
including  those  referred  to  in  §  417.1. 

(b)  Academic  program.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  adequacy  of  the 
institution's  academic  program  including 
the— 

(1)  Range  of  course  offerings  and  level 
and  number  of  academic  requirements 
for  students;  and 

(2)  Institutions's  demonstrated 
success  in  preparing  individuals  for 
professional  or  academic  careers  in  the 
vocational  education  field. 

(c)  Key  faculty.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
background,  education,  research 
interests,  and  relevant  experience  of  the 
faculty  qualify  them  to  plan  and 
implement  a  successful  program  of  high 
academic  quality. 

(d)  Adequacy  of  resources.  (10  points) 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which  the 
applicant  plans  to  devote  adequate 
resources  to  the  academic  area, 
including  the  adequacy  of — 

(1)  The  facilities  the  applicant  plans  to 
use;  and 

(2)  The  equipment  the  applicant  plans 
to  use. 

(e)  Recruitment  plan.  (10  points)  The 
Secretary  considers  the  quality  of  an 
institution's  plan  for  selecting  graduate 
students,  including — 

(1)  A  description  of  how  the 
institution  will  apply  the  requirements  in 
§  417.31;  and 

(2)  The  extent  to  which  the  institution 
will  make  available  to  all  individuals 
eligible  to  participate  information  about 
learning  opportunities,  the  financial 
support  available,  eligibility 
requirements,  and  the  institutions's 
criteria  for  selecting  participants. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
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determine  the  extent  to  which  the 
applicant  will  conduct  an  annual 
evaluation — 

(1)  Of  student  participation  by  sex 
and  racial  or  ethnic  groups  in  relation  to 
such  indicators  of  need  as  the  State's 
vocational  education  enrollments  and 
the  need  for  additional  vocational 
education  leadership  in  the  State; 

(2)  Of  the  extent  to  which  selection 
criteria  and  procedures  used  resulted  in 
student  participants  who  meet  the 
eligibility  requirements  in  §  417.40; 

(3)  Of  the  accuracy  and  validity  of 
records  on  the  level  of  participation  and 
progress  of  program  participants  in  their 
learning  pursuits,  and  the 
appropriateness  of  the  level  and  timing 
of  disbursements  in  relation  thereto;  and 

(4)  Comparing  the  active  career 
pursuits  and  career  goals  of  participants 
before  and  after  participating  in  the 
program  to  determine  the  extent  to 
which  they  enter  for  the  first  time, 
returned  to.  or  advance  in  work  in 
vocational  education  in  a  leadership 
position. 

(Authority:  20  U.S.C.  2414(b)) 

§  4 1 7.22    What  additional  factors  does  ttte 
Secretary  consider? 

(a)  In  addition  to  the  criteria  in 
§  417.21,  the  Secretary  determines 
whether  the  most  highly  rated 
applicants  are — 

(1)  Equitably  distributed  among  the 
States;  and 

(2)  Located  in  States  that  need 
additional  vocational  education 
personnel. 

(b)  The  Secretary  may  select  other 
applicants  for  funding  if  doing  so  would 
improve  the  equitable  distribution  of 
projects  geographically  and  among  the 
States  needing  additional  trained 
personnel. 

(Authority:  20  U.S.C.  2414(b](5]) 

Subpart  D— What  are  the 
Administrative  Responsibilities  of 
Institutions? 

§  417.30    What  Is  the  role  of  an  Institution 
in  the  administration  of  leadership 
development  awards? 

An  institution  receiving  an  award 
under  this  part  is  responsible  for — 

(a)  Administering  the  grant; 

(b)  Accepting,  screening,  and  selecting 
individual  applications  in  accordance 
with  its  own  technical  and  academic 
criteria; 

(c)  Disbursing  and  returning  funds  in 
accordance  with  procedures  described 
in  §§  417.33  and  417.34.  including 
making  appropriate  adjustments  of  any 
overpayment  or  underpayment  to  a 
recipient  of  a  leadership  development 
award. 


(Authority:  20  U.S.C.  2414(b)) 

§  41 7.31  What  selection  criteria  and 
procedures  must  an  institution  use  in 
selecting  students? 

(a]  An  institution  of  higher  education 
shall  establish  competitive  selection 
criteria  and  procedures  that  reflect  the 
needs  of  the  State  for  qualified 
vocational  education  personnel,  only 
after  consultation  with  the  State's 
vocational  education  leaders  (such  as 
administrators,  researchers,  and 
teachers)  an  analysis  of  relevant 
statewide  data,  including  the  State's 
vocational  education  enrollments. 

(b)  The  institution  shall  design  the 
selection  criteria  and  procedures  to 
ensure  that  it  selects  individuals — 

(1)  On  the  basis  of  demonstrated 
leadership  potential,  promise  of 
continued  achievement,  and 
commitment; 

(2)  On  the  basis  of  standards  in 
§  417.40; 

(3)  Without  regard  to  race,  color. 
national  origin,  gender,  age.  disability, 
or  economic  background;  and 

(4)  Without  regard  to  financial  need. 

(Authority;  20  U.S.C.  2414(b)) 

§  417.32    What  are  the  special 
requirements  regarding  leadership 
development  awards? 

(a)  Leadership  development  awards  to 
individuals — 

(1)  May  not  exceed  $9,000  per 
individual  per  academic  year  or  its 
equivalent  and  $3,000  per  individual  per 
summer  session  or  its  equivalent; 

(2)  May  not  be  paid  for  more  than 
three  years;  and 

(3)  Cover  expenses  that  are  consistent 
with  prevailing  practices  of  the 
institution,  including — 

(i)  Tuition  and  books; 

(ii)  Non-refundable  fees; 

(iii)  A  subsistence  allowance  for  the 
individual  and  his  or  her  dependents; 
and 

(iv]  Other  expenses  the  institution 
deems  necessary  and  reasonable  and 
consistent  with  prevailing  practices. 

(b)  In  determining  an  individual's 
need  for  assistance  and  the  amount  of 
the  assistance,  an  institution  shall 
deduct  fmancial  assistance— other  than 
loans — received  or  expected  to  be 
received  by  the  individual  for  his  or  her 
educational  or  living  expenses  and  for 
the  support  of  his  or  her  dependents. 

(c)  "The  total  financial  assistance 
provided  to  an  individual  from  all 
sources,  other  than  loans,  may  not 
exceed  the  individual's  need  for  that 
assistance. 

(d)  An  institution  may  not  provide  a 
leadership  development  award  to  an 
individual  who  is  not  a  full-time  student. 


(Authority:  20  U.S.C.  2414(b)  (2)  and  (6)) 

§  417.33    How  are  funds  disbursed  and 
returned? 

(a)  The  institution  shall  disburse  a 
leadership  development  award  to  an 
individual  in  no  fewer  than  two 
installments  per  academic  year. 

(b)  An  institution  shall  make  an 
award  only  to  an  individual  who  is  in 
good  standing  and  is  making 
satisfactory  progress. 

Cross-Reference:  See  S  417.34(a) 

(c)  Before  considering  a  leadership 
development  award  for  new  individuals, 
the  Secretary  provides  payment  to 
continue  support  for  qualified 
individuals  who— 

(1)  Received  an  award  under  this 
program  in  the  previous  yean  and 

(2)  Are  maintaining  satisfactory 
progress  as  determined  by  the 
institution. 

(d)  If  a  leadership  development  award 
is  vacated  or  discontinued,  the 
institution  shall  notify  the  Secretary. 
The  Secretary — 

(1)  Allows  the  award  to  follow  the 
individual  to  another  participating 
institution  if  the  remaining  award  time 
comprises  at  least  one  academic 
quarter,  semester,  trimester,  or  summer 
session;  or 

(2)  Permits  the  institution  to  use  any 
unexpended  funds  from  an  award  to 
make  an  award  to  an  alternate  applicant 
at  that  institution  for  a  period  of  study 
that  does  not  exceed  the  terms  or 
amount  of  the  original  award. 

(e)  If  the  individual  is  no  longer 
eligible  for  an  award,  and  there  is  no 
qualified  alternate  applicant,  the 
institution  must  return  any  unexpended 
funds  received  during  the  academic  term 
in  which  the  individual  no  longer 
qualifies  for  participation  under  this 
program  and  recover  funds  from  the 
individual.  The  amount  of  unexpended 
funds  is  determined  by  prorating  the 
amount  received  for  that  academic  term 
in  proportion  to  the  amount  of  the 
academic  term  during  which  the 
individual  was  no  longer  eligible  for  an 
award. 

(Authority:  20  U.S.C.  2414(b)) 

§  417.34    Under  what  circumstances  must 
an  institution  terminate  a  leadership 
development  award? 

An  institution  shall — 

(a)  Terminate  a  leadership 
development  award  if  the  recipient  of  an 
award — 

(1)  Is  not  pursuing  a  full-time  course  of 
study  in  vocational  education; 

(2)  Is  not  maintaining  satisfactory 
proficiency  in  the  course  of  study; 
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(3)  Is  engaged  in  gainful  employment 
olher  than  part-time  employment  by  the 
institution  in  teaching,  research,  ofr 
similar  activilies; 

(4)  Is  no  longer  enrolled,  or  is  no 
longer  in  good  standing  at  the 
institution;  or 

(5)  Fails  to  follow  the  prescribed 
course  of  study  for  which  he  or  she 
applied,  unless  a  revised  course  of  study 
is  approved  under  this  part. 

(b)  Terminate  an  award  only  after 
providing  reasonable  notice  and  an 
opportunity  for  the  individual  to  rebut, 
in  writing  or  in  an  informal  meeting  with 
the  responsible  official  in  the  institution, 
the  basis  for  »he  decision. 

(c)  Ensure  that  a  recipient  of  a 
leadership  development  award  repays 
all  or  a  prorated  portion  of  an  award  in 
accordance  with  the  provisions  in 
§§417.51  through  417.55. 

(Authority:  20  U.S.C.  24141b)) 

Subpart  E— How  Does  an  Individual 
Apply  for  a  Leadership  Development 
Award? 

;  417.40    Which  individuais  are  e(<gibl«  for 
jn  award? 

An  individual  is  eligible  for  an  award 
if  the  institution  participating  under  this 
part  determines  that  the  individual — 

(a)  Has  at  least  three  years  of 
experience  in  vocational  education  or  in 
industrial  training,  or.  in  the  case  of 
researchers,  experience  in  social  science 
research  that  is  applicable  to  vocational 
education; 

(b)  Is  currently  employed  or  is 
reasonably  assured  of  employment  in 
vocational  education  and  has 
successfully  completed  at  least  a 
baccalaureate  degree  program; 

(c)  Is  recommended  by  his  or  her 
employer,  or  others,  as  having 
leadership  potential  in  the  field  of 
vocational  education  and  has  been 
accepted  for  admission  as  a  graduate 
student  in  an  institution  participating 
under  this  part:  and 

(d)  Has  made  a  commitment  to  return 
to  the  field  of  vocational  education  upon 
completion  of  education  provided 
through  the  Vocational  Education 
Leadership  Development  Award 
Program. 

(Authority:  20  U.S.C.  2414(b)) 

§417.41    How  does  an  individual  apply  to 
an  institution  for  a  leadership  development 
award? 

To  apply  for  an  award,  an  individual 
shall— 

(a)  Follow  the  application  procedures 
established  by  an  institution 
participating  under  this  part;  and 

(b)  ftxjvide  sufficient  informatioii 
concerning  his  or  her  employment 


experience  and  academic  background  to 
enable  the  institution  to  determine 
whether  the  individual  is  eligible  to 
receive  an  award,  taking  into 
consideration  the  standards  in  §  417.40. 

(Authority:  20  U.S.C.  2414(b)) 

Subpart  F— What  Conditions  Must  be 
Met  by  Recipients  of  Leadership 
Development  Awards? 

§  417.50    May  s  course  of  study  b« 
interrupted? 

The  Secretary  approves  a  leadership 
development  award  only  for  study  in  the 
field  and  at  the  institution  specified  in 
an  individual's  application.  The 
Secretary  or  the  institution  discontinues 
the  leadership  development  award  if  the 
individual  changes  the  field  of  study  or 
the  institution  without  the  Secretary's 
prior  approval. 

(Authority:  20  U.S.C.  2414(b)) 

§417.51    Under  what  conditions  must  a 
leadership  development  award  be 
returned? 

(a)  An  individual  shall  repay  to  the 
institution  all,  or  a  prorated  portion,  of  a 
leadership  development  award,  as 
determined  by  the  Secretary,  if  the 
individual — 

(1)  Withdraws  from  an  approved 
institution  of  higher  education; 

(2)  Is  terminated  or  expelled  from  an 
approved  institution  of  higher  education; 
or 

(3)  Is  found  by  the  institution  or  the 
Secretary  to  be  in  noncompliance  with 
the  requirements  stated  in  §  417.34(a). 

(b)  An  individual  shall  repay  all.  or  a 
portion  of.  amounts  received  during  the 
academic  term  in  which  the  individual 
no  longer  qualifies  for  participation 
under  this  program. 

(Authority:  20  U.S.C.  2414(b)) 

§  4 1 7.52    What  is  the  repayment  schedule? 

(a)  A  recipient  of  a  leadership 
development  award  required  to  repay 
all,  or  a  prorated  portion,  of  the  award 
shall  begin  repayments  to  the  institution 
within  one  month  of  the  date  he  or  she 
ceases  to  be  enrolled  as  a  full-time 
student  at  an  institution  in  the 
leadership  development  program;  or 

(b)  A  recipient  of  a  leadership 
development  award  must  repay  to  the 
institution  the  required  amount, 
including  interest,  in  a  lump  sum  or 
installment  payments  approved  by  the 
Secretary. 

(Authority:  20  U.S.C.  2414(b)) 

§  4 1 7.53    What  Interest  is  charged? 

(a)  The  Secretary  charges  a  recipient 
of  a  leadership  development  award 
interest  on  the  unpaid  balance  owed  by 


the  recipient  in  accordance  with  31 
U.S.C.  3717. 

(b)  No  interest  is  charged  for  the 
period  of  time — 

(1)  That  precedes  the  date  on  which 
the  recipient  is  required  to  commence 
repayment;  or 

(2)  During  which  repayment  has  been 
deferred  under  9  417.54. 

(Authority:  20  U.S.C.  2414(b)) 

§  4 1 7.54    Under  wtiat  circumstances  is 
repayment  deferred? 

Upon  request  from  the  recipient  of  a 
leadership  development  award,  the 
Secretary  may  defer  repayment  if  the 
recipient — 

(a)  Re-enrolls  as  a  full-time  student  at 
a  participating  institution; 

(b)  Is  a  member  of  the  Armed  Forces 
of  the  United  States  on  active  duty; 

(c)  Is  in  service  as  a  volunteer  under 
the  Peace  Corps  Act:  or 

(d)  Demonstrates  to  the  Secretary's 
satisfaction  the  existence  of 
extraordinary  circumstances  that 
prevents  him  or  her  from  making  a 
scheduled  payment. 

(Authority:  20  U.S.C.  2414(b)) 

§  4 1 7.55    What  is  the  length  of  the 
deferment  of  repayment? 

(a)  Unless  the  Secretary  determines 
otherwise,  a  recipient  of  a  leadership 
development  award  shall  renew  a 
deferment  on  a  yearly  basis. 

(b)  Deferments  for  military  or  Peace 
Corps  service  may  not  exceed  three 
years. 

(Authority:  20  U.S.C.  2414(b)) 

20.  A  new  part  418  is  added  to  read  as 
follows: 

PART  418— VCXJATIONAL  EDUCATOR 
TRAINING  FELLOWSHIPS  PROGRAM 

Subpart  A— General 

Sec. 

418.1  What  is  the  Vocational  Educator 
Training  Fellowship  Program? 

418.2  Who  is  eligible  for  a  fellowship? 
4ia3    What  does  a  fellowship  include? 

418.4  What  regulations  apply? 

418.5  What  dennifions  apply? 

Subpart  B— How  Does  an  IHE  Ot»tain 
Approval  of  Its  Appllcatton  for 
Participation? 

418.10    How  does  the  Secretary  approve 
IHEs  for  participation? 

Subpart  C— How  Does  An  Individual  Apply 
for  a  Fellowship? 

418.20    Where  does  an  individual  apply  for  a 
fellowship? 

Subpart  D — How  Does  the  Secretary  Select 
Fellows? 

418.30    How  does  the  Secretary  select 
ffillows? 
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418.31  What  criteria  must  IHEs  consider  in 
nominating  fellows? 

418.32  What  additional  factors  does  the 
Secretary  consider  in  selecting  fellows? 

418.33  How  are  funds  distributed  to  a 
fellow? 

Subpart  E— What  Conditions  Must  be  Met 
by  a  Fellow? 

418.40  Where  may  fellows  study? 

418.41  What  are  the  requirements  for  an 
individual  to  continue  to  receive  a 
fellowship? 

•418.42    May  fellowship  tenure  be 

interrupted? 
418.43    May  fellows  make  changes  in 

institutions  or  fields  of  study? 
4i8.44    Under  what  circumstances  may  a 

fellowship  be  discontinued? 

418.45  Under  what  conditions  must 
fellowship  payments  be  repaid? 

418.46  What  is  the  repayment  schedule? 

418.47  What  interest  is  charged? 

418.48  Under  what  circumstances  is 
repayment  deferred? 

418.49  What  is  the  length  of  the  deferment 
of  repayment? 

Authority:  20  U.S.C.  2414(c).  unless 
olher^vise  noted. 

Subpaii  A— General 

§  4 1 8. 1    What  Is  the  Vocational  Educator 
Training  Fellowship  Program? 

Under  the  Vocational  Educator 
Training  Fellowship  Program,  the 
Secretary  provides  fellowships  to 
individuals  through  approved 
institutions  of  higher  education  (IHEs) 
to— 

(a)  Meet  the  need  to  provide  adequate 
numbers  of  teachers  and  related 
classroom  instructors  in  vocational 
education  who  are  technologically 
current  in  their  fields: 

(b)  Take  full  advantage  of  the 
education  that  has  been  provided  to 
already  certified  teachers  who  are 
unable  to  find  employment  in  their  fields 
of  training  and  of  individuals  employed 
in  industry  who  have  skills  and 
experience  in  vocational  fields;  and 

(c)  Encourage  more  instructors  from 
minority  groups  and  teachers  with  skills 
and  experience  instructing  individuals 
of  limited  English  proficiency  to  become 
vocational  education  teachers. 

(Authority:  20  U.S.C.  2414(c)(1)) 

§  418.2    Who  Is  eligible  for  a  fellowship? 

Fellowships  are  awarded  to 
individuals  (especially  minority 
instructors  and  instructors  with 
experience  in  teaching  individuals  who 
are  economically  disadvantaged, 
individuals  with  disabilities,  students  of 
limited  English  proficiency,  and  adult 
and  juvenile  criminals)  who — 

(a){l)(i)  Are  teachers  of  vocational 
education  students  and  need  an 
opportunity  to  improve  or  maintain 
technological  skills; 


(ii)  Are  certified  by  a  State,  or  were  so 
certified  during  the  10-year  period 
preceding  their  application  for  a 
fellowship  under  this  part,  as  teachers  in 
secondary  schools,  area  vocational 
education  schools  or  institutes,  or  in 
community  or  junior  colleges;  and 

(iii)  Have  skills  and  experiences  in 
vocational  fields  so  that  those 
individuals  can  be  trained  to  be  teachers 
of  vocational  education  students;  or 

(2)  Are  employed  in  agriculture, 
business,  or  industry  (and  may  or  may 
not  hold  a  baccalaureate  degree)  and 
have  skills  and  experience  in  vocational 
fields  for  which  there  is  a  need  for 
vocational  educators; 

(b)  Have  been  accepted  in  a  program 
to  become  a  vocational  educator  by  an 
institution  of  higher  education  approved 
by  the  Secretary;  and 

(c)  Have  made  a  commitment  to  work 
in  the  field  of  vocational  education  upon 
completion  of  the  fellowship  provided 
under  this  program. 

(Authority:  20  U.S.C.  2414(c)(2)) 

§  418.3    What  does  a  fellowship  include? 

(a)  A  fellowship  may  not  be  paid  for 
more  than  two  years. 

(b)  Allowable  costs.  A  fellow  may  use 
fellowships  under  this  program  for — 

(1)  Tuition  and  non-refundable  fees — 
the  normal  and  usual  costs  associated 
with  the  course  of  study; 

(2)  Books;      . 

(3)  Travel  to  a  field  study  site;  and 

(4)  Subsistence  and  other  expenses  of 
the  fellow  and  his  or  her  dependents. 

(c)  The  Secretary  announces  in  the 
Federal  Register  the  maximum  amounts 
for  each  allowable  cost  under  a 
fellowship.  These  maximum  amounts 
are  based  on  the  prevailing  amounts  for 
costs  during  the  past  12  months,  plus 
projected  infiationary  increases. 

(Authority:  20  U.S.C.  2414(c)) 

§  4 1 8.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Vocational  Educator  Training 
Fellowship  Program: 

(a)  The  regulations  in  this  part  418. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority:  20  U.S.C.  2414(c)) 

§  4 1 8.S    What  definitions  apply? 

(a)  The  definitions  in  34  CFR  400.4 
apply  to  this  part. 

(b)  The  following  terms  used  in  this 
regulation  are  defined  in  34  CFR  417.5: 
Dependent 

Full-time  course  of  study 
Satisfactory  proficiency 

(c)  The  following  definitions  also 
apply  to  this  part: 

Fellow  means  the  individual  recipient 
of  a  fellowship  under  this  part. 


Fellowship  means  an  award  made  to 
an  individual  for  vocational  educator 
training  under  this  part. 

(Aulhorily:  20  U.S.C.  2414(c)) 

Subpart  B— How  Does  an  IHE  Obtain 
Approval  of  its  Application  for 
Participation? 

§  418.10    How  does  the  Secretary  approve 
IHEs  for  participation? 

The  Secretary  considers  for 
participation  only  IHEs  that — 

(a)  Offer  a  comprehensive  program  in 
vocational  education  with  adequate 
supporting  services  and  disciplines  such 
as  education  administration,  career 
guidance  and  vocational  counseling, 
research,  and  curriculum  development, 
including  resources  and  supporting 
services  for  at  least  five  of  the  generally 
recognized  fields  of  vocational 
education  that  are  integrated  into  a 
comprehensive  approach  to  vocational 
education;  and 

(b)  Will  enroll  in  its  vocational 
education  program  individuals  receiving 
fellowships  under  this  part  so  that  those 
individuals  receive  (he  same  quality  of 
education  and  training  provided  for 
undergraduate  students  at  the  institution 
who  are  preparing  to  become  vocational 
education  teachers. 

(Authority:  20  U.S.C.  2424(c)) 

Subpart  C— How  Does  an  Individual 
Apply  for  a  Fellowship? 

§  418.20    Where  does  an  Individual  apply 
for  a  fellowship? 

(a)  An  individual  shall  submit  an 
application  for  a  fellowship  to  a 
participating  IHE. 

(b)  The  applicant  shall  provide 
sufficient  information  in  the  application 
as  required  by  institution  concerning  his 
or  her  employment  and  academic 
background  and  proposed  course  of 
study,  to  enable  an  institution  and  the 
Secretary  to  determine  whether  the 
individual — 

(1)  Meets  the  eligibility  requirements 
indicated  in  S  418.2;  and 

(2)  Should  be  selected  for  a  fellowship 
under  this  part. 

(Authority:  20  U.S.C.  2414(c)) 

Subpart  D— How  Does  the  Secretary 
Select  Fellows? 

§  418.30    How  does  the  Secretary  select 
fellows? 

In  selecting  recipients  of  fellowships, 
the  Secretary — 

(a)  Gives  preference  to  individuals 
seeking  to  become  teachers  or  improve 
their  skills  in  the  areas  identified  in 
i  418.32(b);  and 
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(b)  Takes  into  consideration  the  rank 
orders  prepared  by  participating  IHEs. 

(Authority:  20  U.S.C.  2414(c)(7)) 

§  418.31     What  criteria  must  IHEs  consider 
in  nominating  fellows? 

in  rank  ordering  applicants  for 
fellowships,  an  IHE  shall  consider  the 
following  criteria  in  addition  to  its 
admissions  standards: 

(a)  Eligibility.  The  applicant  meets  the 
requirements  in  §  418.2.  especially  with 
regard  to  minority  instructors  and 
instructors  with  experience  in  teaching 
individuals  who  are  economically 
disadvantaged,  individuals  with 
disabilities,  students  of  limited  English 
proficiency,  and  adult  and  juvenile 
criminals. 

(b)  Academic  ability.  The  quality  of 
the  applicant's  academic  record, 
including — 

(1)  Trsnscnpts  of  grades  earned  in 
secondary  school  and,  where 
appropriate,  postsecondary  education; 

(2)  Results  earned  on  specific  skill 
aptitude  tests;  and 

(3)  Results  of  other  tests,  if 
appropriate. 

(c)  Vocational  skills.  Evidence  of  the 
applicant's  performance  in  a  work 
situation  requiring  vocational  skills, 
including — 

(1)  Letters  of  recommendations  from 
previous  employers  or  others,  as 
appropriate; 

(2)  Results  of  National  Occupational 
Competency  Testing  Institute  tests,  if 
appropriate; 

(3)  Certificates  or  diplomas,  as 
appropriate;  and 

(4)  Work  related  experience,  including 
teaching,  if  appropriate. 

(d)  Community  human  relations  skills. 
Evidence  of  the  applicant's  skills  in 
interpersonal  relations,  including 
experience  with — 

(1)  Community  groups; 

(2)  Volunteer  groups; 

(3)  Work  related  organizations; 

(4)  Members  of  minority  groups; 

(5)  Economically  or  educationally 
disadvantaged,  or  individuals  with 
disabilities;  and 

(6)  Adult  and  juvenile  criminal 
offenders;  and  other  groups,  as 
appropriate. 

(e)  National  need.  As  stated  by  the 
applicant  in  writing,  the  applicant's 
goals,  objectives,  and  aspirations  in 
vocational  education,  and  their 
relationship  to  national  needs  with 
particular  reference  to — 

(1)  Technological  skill  upgrading;  and 

(2)  Increasing  the  number  of 
instructors  who — 

(i)  Are  members  of  minority  groups; 
and 


(ii)  Possess  skills  and  experience  in 
teaching  individuals  who  are 
economically  disadvantaged, 
individuals  with  disabilities,  individuals 
of  limited  English  proficiency,  and  adult 
and  juvenile  criminals. 
(Authority:  20  U.S.C.  2414(c)) 

§  418.32    What  additionai  factors  does  the 
Secretary  consider  In  selecting  fellows? 

The  Secretary  may  choose  fellows  out 
of  rank  order  if  doing  so  would — 

(a)  Improve  the  equitable  distribution 
of  fellowships  among  the  States,  taking 
into  account  such  factors  as — 

(1)  The  State's  vocational  education 
enrollments;  and 

(2)  The  need  in  the  State  for 
additional  instructors  of  vocational 
education  students,  especially  minority 
educators  and  individuals  with  skills 
and  experience  in  teaching  individuals 
of  limited  English  proficiency, 
individuals  who  are  economically 
disadvantaged,  individuals  with 
disabilities,  and  adult  and  juvenile 
criminal  offenders. 

(b)  Increase  the  number  of  trained 
persons  in  the  areas  of  teaching  in 
vocational  education — 

(1)  In  which  additional  personnel  are 
needed; 

(2)  That  will  likely  have  need  of 
additional  personnel  in  the  future;  and 

(3)  In  which  technological  upgrading 
may  be  especially  critical. 

(Authority:  20  U.S.C.  2414(c)(2).  (4).  and 
(6)(A)) 

§  418.33    How  are  funds  distributed  to  a 
fellow? 

(a)  Funds  are  disbursed  by  the 
participating  IHE  in  which  a  fellow  is 
enrolled. 

(b)  A  participating  institution  shall 
award  to  each  fellow  a  fellowship  that 
covers  costs  described  in  §  418.3. 

(c)  An  institution  shall — 

(1)  Pay  a  fellow  his  or  her  subsistence 
and  any  other  allowance  in  installments 
during  the  term  of  the  fellowship; 

(2)  Make  a  payment  only  to  a  fellow 
who  meets  the  requirements  in  §  418.41; 

(3)  Make  appropriate  adjustments  of 
any  overpayment  or  underpayment  to  a 
fellow;  and 

(4)  Ensure  that  a  fellow  repays  all  or  a 
prorated  portion  of  an  award  in 
accordance  with  the  provisions  in 

§§  418.45  through  418.49. 

(d)  In  determining  an  individual's 
need  for  assistance  and  the  amount  of 
the  assistance,  an  institution  shall 
deduct  financial  assistance — other  than 
loans — received  or  expected  to  be 
received  by  the  individual  for  his  or  her 
educational  or  living  expenses  and  for 
the  support  of  his  or  her  dependents. 

(Authority:  20  U.S.C.  2414(c)) 


Subpart  E— What  Conditions  Must  B« 
Met  by  a  Fellow? 

§418.40    Where  may  fellows  study? 

Fellows  may  use  fellowships  under 
this  part  only  at  institutions  that  have 
been  approved  under  this  part. 

(Authority:  20  U.S.C.  2414(c)) 

§418.41    What  are  ttie  requirements  for  an 
individual  to  continue  to  receive  a 
fellowship? 

A  participating  IHE  shall  continue  to 
pay  fellowships  only  during  a  period  in 
which  the  fellow  is — 

(a)  Maintaining  satisfactory 
proficiency; 

(b)  Engaging  in  full-time  study  in  the 
field  of  vocational  education  in  an 
institution  of  higher  education;  and 

(c)  Not  engaging  in  gainful 
employment  other  than  part-time 
employment  with  the  institution. 

(Authority:  20  U.S.C.  2414(c)(5)) 

§  418.42    May  fellowship  tenure  be 
interrupted? 

(a)  With  prior  approval  of  the 
Secretary,  a  fellow  may  interrupt 
periods  of  vocational  educator  study 
under  the  fellowship  for  a  period  of  up 
to  12  months  for  the  purpose  of  work, 
travel,  or  independent  study  away  from 
the  institution  of  higher  education  at 
which  the  fellow  is  enrolled  only  if  the — 

(1)  Work,  travel,  or  independent  study 
is  supportive  of  the  fellow's  academic 
program; 

(2)  Leave  of  absence  is  approved  by 
the  institution  at  which  the  fellow  is 
enrolled;  and 

(3)  IHE  certifies,  to  the  Secretary  in 
advance  of  the  leave,  that  the  fellow  is 
eligible  to  resume  his  or  her  course  Isf   . 
study  at  the  end  of  the  leave  of  absence. 

(b]  An  institution  may  not  make 
fellowship  payments  under  this  part  for 
a  period  of  time  during  which  a 
fellowship  is  interrupted. 

(Authority:  20  U.S.C.  2414(c)) 

§418.43    May  fellows  make  changes  in 
institutions  or  fields  of  study? 

The  Secretary  approves  a  fellowship 
only  for  study  in  the  field  of  study  and 
at  the  institution  specified  in  the  fellow's 
application.  The  Secretary  or  the 
institution  discontinues  the  fellowship  if 
the  fellow  changes  the  field  of  study  or 
the  institution  without  the  Secretary's 
prior  approval. 

(Authority:  20  U.S.C  2414(c)) 

§418.44    Under  what  circumstances  may  a 
fellowship  t>e  discontinued? 

(a)  An  institution  shall  discontinue  a 
fellowship — 
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(1)  If  a  fellow  fails  to  comply  with  the 
provisions  under  this  part;  and 

(2)  Only  after  providing  reasonable 
notice  and  an  opportunity  for  the  fellow 
to  rebut,  in  writing  or  in  an  informal 
meeting  with  the  responsible  official  in 
the  institution,  the  basis  for  the  decision. 

(b)  If  a  fellowship  is  vacated  or 
discontinued  the  institution  shall  notify 
the  Secretary.  The  Secretary — 

(1)  Allows  the  fellowship  to  follow  the 
fellow  to  another  participating  IHE  if  the 
remaining  fellowship  time  comprises  at 
least  one  full  academic  quarter, 
semester,  trimester,  or  summer  session 
and  the  fellow  maintains  eligibility  for  a 
fellowship;  or 

(2)  Permits  the  institution  to  award 
unexpended  funds  from  a  fellowship  to 
an  alternate  fellow  at  that  institution  for 
a  period  of  study  that  does  not  exceed 
the  term  or  amount  of  the  original 
fellowship. 

(c)  If  the  individual  is  no  longer 
eligible  for  an  award,  and  there  is  no 
qualified  alternate  applicant,  the 
institution  must  return  any  unexpended 
funds  received  during  the  academic  term 
in  which  the  individual  no  longer 
qualifies  for  participation  under  this 
program  and  recover  funds  from  the 
individual  The  amount  of  unexpended 
funds  is  determined  by  prorating  the 
amount  received  for  that  academic  term 
in  proportion  to  the  amount  of  the 
academic  term  during  which  the 
individual  was  no  longer  eligible  for  an 
award. 

(Authority:  20  U.S.C.  2414(c)) 

§  4 1 8.45    Under  what  conditions  must 
fellowstiip  payments  be  repaid? 

(a)  A  fellow  shall  repay  to  the 
institution  the  entire  fellowship,  or  a 
prorated  portion,  as  determined  by  the 
Secretary,  if  the  fellow — 

(1)  Withdraws  from  an  institution; 

(2)  Is  terminated  or  expelled  from  an 
institution:  or 

(3)  Is  found  by  the  institution  or  the 
Secretary  to  be  in  noncompliance  with 
the  requirements  in  this  part. 

(b)  A  fellow  shall  refund  all  or  a 
portion  of  amounts  received  during  the 
academic  term  in  which  the  individual 
no  longer  qualifies  for  participation 
under  this  program. 

(Authority:  20  U.S.C.  2414(c)) 

§  418.46    Wtiat  is  the  repayment  sctieduie? 

(a)  A  fellow  required  to  repay  all.  or  a 
prorated  portion,  of  a  fellowship  shall 
begin  repayments  within  one  month  of 
the  date  he  or  she  ceases  to  be  enrolled 
as  a  full-time  student  at  an  IHE  in  the 
fellowship  program. 

(b)  A  fellow  must  repay  the  required 
amount,  including  interest,  in  a  lump 


sum  or  installment  payments  approved 
by  the  Secretary. 

(Authority:  20  U.S.C.  2414(c)) 

§  4 1«.47    What  interest  Is  cfiarged? 

(a)  The  Secretary  charges  a  fellow 
interest  on  the  unpaid  balance  owed  by 
the  fellow  in  accordance  widi  31  U.S.C. 
3717. 

(b)  No  interest  is  charged  for  the 
period  of  time — 

(1)  That  precedes  the  date  on  which 
the  recipient  is  required  to  commence 
repayment  or 

(2)  During  which  repayment  has  been 
deferred  under  §  418.48. 

(Authority:  20  U.S.C.  2414(c)) 

§418.48    Under  what  circumstance  is 
repayment  deferred? 

Upon  request  from  a  fellow,  the 
Secretary  may  defer  repayment  if  the 
fellow — 

(a)  Re-enrolls  as  a  full-time  student  at 
a  participating  IHE; 

(b)  Is  a  member  of  the  Armed  Forces 
of  the  United  States  on  active  duty; 

(c)  Is  in  service  as  a  volunteer  under 
the  Peace  Corps  Act;  or 

(d)  Demonstrates  to  the  Secretary's 
satisfaction  the  existence  of 
extraordinary  circumstances  that 
prevents  him  or  her  from  making  a 
scheduled  payment. 

(Authority:  20  U.S.C.  2414(c)) 

§418.49    What  Is  tt>e  length  of  the 
deferment  of  repayment? 

(a)  Unless  the  Secretary  determines 
otherwise,  a  fellow  shall  renew  a 
deferment  on  a  yearly  basis. 

(b)  Deferments  for  military  or  Peace 
Corps  service  may  not  exceed  three 
years. 

(Authority:  20  U.S.C.  2414(c)) 

21.  A  new  part  419  is  added  to  read  as 
follows: 

PART  419— INTERNSHIPS  FOR 
GIFTED  AND  TALENTED  VOCATIONAL 
EDUCATION  STUDENTS  PROGRAM 

Subpart  A— General 

419.1  What  is  the  Internships  for  Gifted  and 
Talented  Vocational  Education  Students 
Program? 

419.2  Who  is  eligiWe  for  an  internship? 

419.3  What  activities  may  the  Secretary 
fund? 

419.4  What  regulations  apply? 

419.5  What  definitions  apply? 

Subpart  B — [Reserved) 

Subpart  C— How  Does  the  Secretary  Select 
Interns? 

419.20  What  are  the  procedures  for  applying 
for  an  internship? 


419.21  How  does  the  Secretary  evaluate  an 
application  for  an  internship? 

419.22  What  selection  criteria  does  the 
Secretary  use? 

419J3    What  other  factors  may  the  Secretary 
consider? 

419.24  How  does  the  Secretary  assign 
interns? 

419.25  How  is  the  amount  of  a  stipend 
determined? 

419.26  How  is  a  stipend  distributed? 

Subpart  D— What  Conditions  Must  be  Met 
By  an  Intern? 

41940    May  internships  be  inlcrmpted? 

419.31  Under  what  conditions  may  the 
Setarelary  dtsconlinue  an  internship? 

419.32  Under  what  conditions  must 
internship  payments  be  returned? 

419.33  What  is  the  repayment  schedule? 

419.34  What  interest  is  charged? 

419.35  Under  what  circumstance  is 
repayment  deferred? 

419.36  What  is  the  length  of  the  deferment 
of  repayment? 

Authority;  20  U.S.C.  24M(d).  unless 
otherwise  noted. 

Subpart  A — General 

§  4 1 9. 1    What  is  the  internships  for  Gifted 
and  Talented  Vocational  Education 
Students  Program? 

The  Internships  for  Gifted  and 
Talented  Vocational  Education  Students 
Program  provides  internships  to  meet 
the  need  of  attracting  gifted  and  talented 
vocational  education  students  into 
further  study  and  professional 
development  in  the  field  of  vocational 
education. 

(Authority:  20  U.S.C  2414(d)(1)) 

§419.2    Who  is  eligiMe  for  an  internship? 

A  gifted  and  talented  student  from  a 
vocational  education  secondary  or 
postsecondary  program  is  eligible  for  an 
internship  under  this  program  if  the 
student  is  recommended — 

(a)  As  gifted  and  talented  by  a 
vocational  educator  at  the  secondary  or 
postsecondary  school  the  student 
attends;  and 

(b)  By  a  State  director  of  vocational 
education. 

(Authority:  20  U.S.C.  2414(d)(2)) 

§419.3    What  activities  may  the  Secretary 
fund? 

The  Secretary  provides  internships,  of 
up  to  nine  months,  for  gifted  and 
talented  students  from  vocational 
education  secondary  and  postsecondary 
programs  to  work  as  interns  for  Federal 
and  State  agencies,  nationally 
recognized  vocational  education 
associations,  or  the  National  Center  or 
Centers  for  Research  in  Vocational 
Education. 

(Authority:  20  U.S.C.  2414(d)(2)(A)) 
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§  419.4    Wtiat  regulations  apply? 

The  following  regulations  apply  to  the 
Internships  for  Gifted  and  Talented 
Vocational  Education  Students  Program: 

(a)  The  regulations  in  this  part  419. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority:  20  U.S.C.  2414(d)) 

§  41 9.5    What  definitions  apply? 

(a)  The  definitions  in  34  CFR  400.4 
apply  to  this  part. 

(b)  The  following  definitions  also 
apply  to  this  part: 

Gifted  and  talented  student  means  a 
student  who  gives  evidence  of  high 
performance  capability  in  the  field  of 
vocational  education,  taking  into 
account  theoretical  knowledge,  applied 
skills,  and  leadership  potential. 

Intern  means  a  gifted  and  talented 
student  who  receives  payments  under 
this  program. 

Sponsor  means  a  Federal  or  State 
agency,  nationally  recognized 
vocational  education  association,  or 
National  Center  for  Research  in 
Vocational  Education  that  has  agreed  to 
provide  further  study  and  professional 
development  to  interns  under  this 
program. 
(Authority:  20  U.S.C.  2414(d)} 

Subpart  B— (Reserved! 

Subpart  C— How  Does  the  Secretary 
Select  Interns? 

§  419.20    Wtiat  are  the  procedures  tor 
applying  for  an  internship? 

(a)  A  gifted  and  talented  vocational 
education  student  shall  apply  to  the 
Secretary  for  an  internship  in  response 
to  an  application  notice  published  by 
the  Secretary  in  the  Federal  Register. 

(b)  A  student  applying  for  an 
internship  shall — 

(1)  Obtain  a  recommendation  as  gifted 
and  talented  from  a  vocational  educator 
at  the  secondary  or  postsecondary 
school  the  student  attends.  The 
recommendation  must  state  why  the 
student  is  considered  gifted  and 
talented.  The  recommendation  must  be 
attached  to  the  student's  application; 

(2)  Submit  to  the  State  director  of 
vocational  education  for  the  State  in 
which  the  student  attends  a  vocational 
education  program,  a  copy  of  his  or  her 
application; 

(3)  Indicate,  in  the  application,  a  first 
and  second  choice  of  agencies  or 
organizations  where  the  student  would 
like  to  be  an  intern;  and 

(4)  Submit  with  the  application,  an 
agreement  to  follow  the  code  of  conduct 
of  the  agency  or  organization  that  will 
sponsor  the  intern. 

(c)  The  Secretary  considers  for 
internships  only  students  recommended 


by  State  directors  of  vocational 
education.  The  State  director's 
recommendation  must  include  an 
assurance  that — 

(1)  The  student  is  available  to  take 
part  in  this  program  during  the  specified 
dates; 

(2]  Parent  or  guardian  of  a  student 
who  has  not  reached  the  age  of  majority 
in  a  State  has  formally  consented  for  the 
student  to  take  part  in  this  program;  and 

(3)  The  secondary  or  postsecondary 
school  the  student  attends  has  provided 
authorization  for  the  student  to 
participate  in  this  program,  if  the 
internship  will  interfere  with  school 
attendance. 

(Authority:  20  U.S.C.  2414(d)) 

§  419.21    How  does  the  Secretary  evaluate 
an  application  for  an  internship? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  419.22. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  419.22. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  §  419.22. 

(Authority:  20  U.S.C.  2414(d)] 

§  419.22    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Goal  of  the  internship.  (30  points) 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which  there — 

(1)  Is  a  clearly  stated  goal  to  be 
achieved  during  the  internship.  This  goal 
must  be  directly  related  to  the  present 
area  of  study  the  student  is  pursuing; 
and 

(2)  Are  measurable  objectives  to  be 
met  during  the  internship. 

(b)  Internship  plan.  (40  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  internship 
plan,  including — 

(1)  Choice  of  internship  site; 

(2)  Statement  of  understanding  from 
the  proposed  sponsor,  including  a 
description  of  the — 

(i)  Sponsoring  agency's  internship 
work  plan,  including  specific 
assignments  and  learning  experiences; 
and 


(ii)  Supervision  to  be  provided  to  the 
intern  through  the  sponsoring  agency; 
and 

(3)  The  length  and  description  of  the 
internship. 

(c)  Budget.  (15  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  intern  has 
identified  expenses  that  are  reasonable 
and  adequate  to  support  the  proposed 
internship. 

(Authority:  20  U.S.C.  2414(d)) 

§  4 1 9.23    What  other  factors  may  the 
Secretary  consider? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  in  §  419.22,  the 
Secretary  determines  whether  the  most  ' 
highly  rated  applications  are  equitably 
distributed  throughout  the  Nation. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  geographical 
distribution  of  internships  funded  under 
this  program. 

(Authority:  20  U.S.C.  2301,  2414(d)) 

§  419.24    How  does  the  Secretary  assign 
interns? 

(a)  In  assigning  students  to 
internships,  the  Secretary  considers  the 
following: 

(1)  The  opportunities  to  be  provided 
by  approved  agencies  or  organizations. 

(2)  The  goals  of  potential  interns. 

(3)  The  intern's  choice  of  agencies  or 
organizations. 

(4)  The  availability  of  interns. 

(b)  In  consultation  with  approved 
sponsors,  the  Secretary  assigns  interns 
to  an  agency  or  organization  that  will 
provide  the  best  opportunities  for  an 
intern  to  accomplish  his  or  her  goals. 

(Authority:  20  U.S.C.  2414(d)) 

§  419.25    How  is  the  amount  of  a  stipend 
determined? 

An  intern's  stipend  is  based  on  a 
subsistence  allowance  and  other 
expenses  of  the  intern,  such  as 
necessary  travel  expenses  related  to  the 
internship,  consistent  with  5  U.S.C. 
Chapter  57. 

(Authority:  20  U.S.C.  2414(d)} 

§419.26    How  is  a  stipend  distributed? 

The  Secretary  pays  an  intern's  stipend 
through  the  agency  or  organization 
sponsoring  the  internship.  The 
sponsoring  agency  or  organization  must 
enter  into  an  agreement  with  the 
Secretary  to  establish  a  payment 
schedule. 

(Authority:  20  U.S.C.  2414(d)} 
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Subpart  D— Wliat  Conditions  Must  be  Met 
by  an  Intern? 

§  419.30    May  internships  be  interrupted? 

An  intern  may  request  a  leave  of 
absence  from  the  Secretary  for  a  period 
no  longer  than  three  months.  Leave  of 
absence  is  permitted  at  the  Secretary's 
discretion,  but  only  if  the  sponsoring 
agency  or  organization  certifies  that  the 
intern  is  eligible  to  resume  his  or  her 
internship  at  the  end  of  the  leave  of 
absence. 

(Aulhorily:  20  U.S.C.  2414(d)) 

§  419.31    VnOer  what  conditions  may  the 
Secretary  discontinue  an  internship? 

(a)  The  Secretary  may  discontinue  an 
internship,  if  the  intern  fails  to^ 

(1)  Comply  with  the  provisions  under 
this  part,  including  failure  to  obtain  an 
approved  leave  of  absence  under 

§  419.30,  or  with  the  terms  and 
conditions  of  the  internship  award; 

(2)  Disclose  any  information  that 
substantially  affects  his  or  her  financial 
need  for  a  cost  item  included  in  the 
stipend;  or 

(3)  Report  any  change  in  his  or  her 
academic  status: 

(b)  The  Secretary  will  discontinue  an 
internship  only  after  providing 
reasonable  notice  and  an  opportunity 
for  the  intern  to  rebut,  in  writing  or  in  an 
informal  meeting  with  the  responsible 
official  in  the  Department,  the  basis  for 
the  decision. 

(Authority:  20  U.S.C  2414(d)) 

§419.32    Under  what  conditions  must 
intemstrip  payments  be  returned? 

(a)  An  intern  who  ofBcially  or 
unofficially  withdraws  from  an 
internship  or  is  expelled  from  an  agency 
or  organization  before  completion  of  an 
internship  shall  refund  to  the  Secretary 
all  or  a  prorated  portion  of  the 
internship  payments  that  have  been 
received,  as  determined  by  the 
Secretary. 

(b)  If  the  individual  is  no  longer 
eligible  for  an  internship,  the  intern  must 
return  any  unexpended  funds  received 
during  the  academic  term  in  which  the 
individual  no  longer  qualifies  for 
participation  under  this  program.  The 
amount  of  unexpended  funds  is 
determined  by  prorating  the  amount 
received  for  the  internship  in  proportion 
to  the  amount  of  the  internship  during 
which  the  individual  was  no  longer 
eligible  for  an  award. 

(Authority;  2D  U.S.C  2414(dl) 

§419.33    What  is  the  repayment  schedule? 

(a)  An  intern  required  to  repay  all  or  a 
portion  of  internship  payments  shall 
begin  repayments  within  one  month  of 


the  date  he  or  she  ceases  to  be  an  intern; 
or 

(b)  An  intern  must  repay  the  required 
amount,  including  interest,  in  a  lump 
sum  or  installment  payments  approved 
by  the  Secretary. 

(Authority;  20  U.S.C.  2414(d)) 

§419.34    What  interest  is  Charged? 

(a)  The  Secretary  charges  an  intern 
interest  on  the  unpaid  balance  owed  by 
an  intern  in  accordance  with  31  U.S.C. 
3717. 

(b)  No  interest  is  charged  for  the 
period  of  time — 

(1)  That  precedes  the  date  on  which 
the  intern  is  required  to  commence 
repayment;  or 

(2)  During  which  repayment  has  been 
deferred  under  §  419.35. 

(Authority:  20  U.S.C.  2414(d)) 

§  419.35    Under  what  circumstance  is 
repayment  deferred? 

The  Secretary  may  defer  repayment  if 
an  intern — 

(a)  Resumes  an  internship; 

(b)  Is  a  member  of  the  Armed  Forces 
of  the  United  States  on  active  duty; 

(c)  Is  in  service  as  a  volunteer  under 
the  Peace  Corps  Act;  or 

(d)  Demonstrates  to  the  Secretary's 
satisfaction  the  existence  of 
extraordinary  circumstances  that 
prevents  him  or  her  from  making  a 
scheduled  payment. 

(Authority:  20  U.S.C.  2414(d)) 

§419.36    What  is  the  length  of  the 
deferment  of  repayment? 

(a)  Unless  the  Secretary  determines 
otherwise,  an  intern  shall  renew  a 
deferment  on  a  yearly  basis. 

(b)  Deferments  for  military  or  Peace 
Corps  service  may  not  exceed  three 
years. 

(Authority:  20  U.S.C.  2414(d)) 
PART  420  [RESERVED] 

22.  Part  420  is  reserved. 

23.  A  new  part  421  is  added  to  read  as 
follows: 

PART  421— BUSINESS  AND 
EDUCATION  STANDARDS  PROGRAM 

Subpart  A — General 

Sec. 

421.1  What  is  the  Business  and  Education 
Standards  Program? 

421.2  Who  is  eligible  for  an  award? 

421.3  What  actrvilies  may  the  Secretary 
fun«t? 

421.4  What  regulations  apply? 

421.5  What  derinitions  apply? 


Subpart  B— [Reserved] 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

421.20  How  does  the  Secretary  evaluate  an 
application? 

421.21  What  selection  criteria  does  the 
Secretary  use? 

Subpart  D— What  Coftditions  Must  Be  Met 
After  an  Award? 

421.30    What  is  the  cost-sharing 
requirement? 

Authority:  20  U.S.C.  2416.  unless  otherwise 
noted. 

Subpart  A— General 

§  421.1    What  is  the  Business  and 
Education  Standards  Program? 

The  Business  and  Education 
Standards  Program  provides  financial 
assistance  for  organizing  and  operating 
business-education-Iabor  technical 
committees  that  will  develop  national 
standards  for  competencies  in  industries 
and  trades. 

(Authority:  20  U-S.C  2416) 

§  421.2    WtTo  is  eHgibie  for  an  awant? 

The  following  entities  are  eligible  for 
an  award  under  this  program: 

(a)  Industrial  trade  associations. 

(b)  Labor  organizations. 

(c)  National  joint  apprenticeship 
committees. 

(d)  Comparable  national 
organizations,  such  as  educational 
associations,  industry  councils,  business 
and  industry  organizations,  associations 
of  private  and  national  research 
organizations. 

(Authority:  20  U.S.C.  2416) 

§  421.3    What  activities  may  the  Secretary 
fund? 

The  Secretary  provides  grants  and 
cooperative  agreements  for  projects  that 
organize  and  operate  business-labor- 
education  technical  committees  that 
propose  national  staiuiards  for 
competencies  in  industries  and  trades, 
including  standards  for — 

(a)  Major  divisions  or  specialty  areas 
identified  writhin  occupations  studied; 

(b)  Minimum  hours  of  study  to  be 
competent  in  those  divisions  or 
specialty  areas; 

(c)  Minimum  tools  and  equipment 
required  in  those  divisions  or  specialty 
areas; 

(d)  Minimum  qualifications  for 
instructional  staff;  and 

(e)  Minimum  tasks  to  be  included  in 
any  course  of  study  purporting  to 
prepare  individuals  for  work  in  those 
divisions  or  specialty  areas.    . 

(Authority:  20  U.&C.  2116) 
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§421.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Business  and  Education  Standards 
Program: 

(a)  The  regulations  in  this  part  421. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authoiily:20U.S.C.  2416) 

§421.5    What  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part. 
(Authority:  20  U.S.C.  2416) 

Subpart  B— I  Reserved  ] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§421.20    Howdoesthe  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperation 
agreement  on  the  basis  of  the  criteria  in 
§421.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  421.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  §  421.21. 

(Authority:  20  U.S.C.  2416) 

§  42 1 .2 1    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Program  factors.  (15  points)  The 
Secretary  reviews  each  application  to 
assess  the  quality  and  effectiveness  of 
the  applicants'  approach  to  developing 
national  standards  for  competencies  in 
industries  and  trades,  including  the 
extent  to  which  the  application 
proposes — 

(1)  To  develop  standards  for — 

(i)  The  competencies  required  for 
actual  jobs,  including  the  increased 
competency  requirements  created  by  the 
changing  workplace; 

(ii)  Major  divisions  or  specialty  areas 
identified  within  the  occupations  the 
applicant  proposes  to  study: 

(iii)  The  minimum  hours  of  study 
needed  to  be  competent  in  those 
divisions  or  specialty  areas; 

(iv)  Minimum  tools  and  equipment 
required  in  those  divisions  or  specialty 
areas; 

(v)  Minimum  tasks  to  be  included  in 
any  course  of  study  purporting  to 


prepare  individuals  for  work  in  those 
divisions  or  specialty  areas;  and 

(vi)  Minimum  qualifications  for 
instructional  staff  in  those  divisions  or 
specialty  areas:  and 

(2)  An  adequate  needs  assessment  of 
the  program  factors  described  in 
paragraph  (a)(1)  as  a  part  of  the  project. 

(b)  Extent  of  need  for  the  project.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs, 
including — 

(1)  The  extent  of  the  need  for  national 
standards  for  competencies  in  the  major 
division  or  specialty  areas  identified 
within  the  occupations  that  the 
applicant  proposes  to  study; 

(2)  How  the  applicant  identified  and 
documented  those  needs; 

(3)  How  the  standards  to  be 
developed  will  meet  those  needs, 
including  the  need  of  business  for 
competent  entry-level  workers  in  the 
occupations  to  be  studied;  and 

(4)  The  benefits  to  business,  labor, 
and  education  that  will  result  from 
meeting  those  needs. 

(c)  P/an  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including  the 
extent  to  which — 

(1)  The  plan  of  management  will  be 
effective,  will  ensure  proper  and 
efficient  administration  of  the  program, 
and  includes  timelines  that  show 
starting  and  ending  dates  for  all  tasks; 

(2)  The  specific  procedures  proposed 
will  accomplish  the  project's  objectives, 
including  how  the  procedures  for 
selecting  the  committee  will  ensure  that 
the  members  are  knowledgeable  about 
the  occupations  to  be  studied  and 
include  representatives  of  business, 
labor,  and  education; 

(3)  The  applicant  plans  to  organize 
and  operate  business-labor-education 
technical  committees  effectively  in 
developing  national  standards  for 
competencies  in  industries  and  trades; 

(4)  The  development  of  proposed 
competencies  for  major  divisions  or 
specialty  areas  within  occupations  will 
be  coordinated  with  education  and 
industrial  trade  associations,  labor 
organizations,  and  businesses; 

(5)  The  methods  the  applicant 
proposes  to  use  to  select  project 
participants,  if  applicable,  will  ensure 
that  project  participants  who  are 
otherwise  eligible  to  participate  are 
selected  without  regard  to  race,  color, 
national  origin,  gender,  age.  or 
disability. 

(d)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 


to  which  the  plan  includes  specific 
procedures  for — 

(1)  A  formative  evaluation  to  help 
assess  and  improve  the  accuracy  of 
standards  for  competencies;  and 

(2)  A  summative  evaluation  conducted 
by  an  independent  evaluator. 

(e)  Key  personnel.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  extent  of  the  applicant's 
experience  in  fields  related  to  the 
objectives  of  the  project. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director,  if  one  is  to  be  used; 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (e)(2)(i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  The  experience  and  training  of  the 
project  director  and  key  personnel  in 
project  management. 

(f)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  revie,ws  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(g)  Dissemination  plan.  (10  points) 
The  Secretary  reviews  each  application 
to  determine  the  quality  of  the 
dissemination  plan  for  the  project, 
including — 

(1)  A  clear  description  of  the 
dissemination  procedures; 

(2)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available;  and 

(3)  Provisions  for  publicizing  the 
proposed  national  standards  for 
competencies  in  industries  and  trades. 

(Authority:  20  U.S.C.  2416) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  421.30    What  is  the  cost-sharing 
requirement? 

(a)  The  Secretary  pays  no  more  than 
50  percent  of  the  cost  of  a  project. 

(b)  Each  recipient  of  an  award  under 
this  part  shall  provide  50  percent  of  the 
cost  of  the  business-labor-education 
technical  committee  established  under 
the  award. 

(Authority:  20  U.S.C.  2416(c)) 
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24.  A  new  part  422  is  added  to  read  as 
follows; 

PART  422— EDUCATIONAL  PROGRAM 
FOR  FEDERAL  CORRECTIONAL 
INSTITUTIONS 

Subpart  A — General 

Sec. 

422.1  What  is  the  Educational  Program  for 
Federal  Correctional  Institutions? 

422.2  Who  is  eligible  for  an  award? 

422.3  What  activities  may  the  Secretary 
fund? 

422.4  What  regulations  apply? 

422.5  What  definitions  apply? 

Subpart  B — [Reserved] 

Subpart  C— How  Does  ttie  Secretary  Make 
an  Award? 

422.20  How  does  the  Secretary  evaluate  an 
application? 

422.21  What  selection  criteria  does  the 
Secretary  use? 

422.22  What  additional  factors  does  the 
Secretary  consider? 

Subpart  D— Wttat  Conditions  'AusX  Be  Met 
After  an  Award? 

422.30    What  are  the  evaluation 
requirements? 
Authority:  20  U.S.C.  2417,  unless  otherwise 
noted. 

Subpart  A— General 

§  422. 1    Wtiat  is  ttie  Educational  Program 
for  Federal  Correctional  Institutions? 

The  Educational  Program  for  Federal 
Correctional  Institutions  provides 
financial  assistance  for  the  education 
and  training  of  criminal  offenders  in 
Federal  correctional  institutions. 

(Authority:  20  U.S.C.  2417(a)) 

§  422.2    Wtio  Is  eligible  for  an  award? 

(a)  Awards  are  provided  to  consortia 
of— 

(1)  A  Federal  correctional  institution; 
and 

(2)  An  educational  institution, 
community-based  organization  of 
demonstrated  effectiveness,  or  business 
and  industry. 

(b)  A  consortium  must  include  a 
Federal  correctional  institution  and  at 
least  one  entity  from  paragraph  (a)(2)  of 
this  section,  and  may  include  more  than 
one  entity  from  each  group. 

(c)(1)  Members  of  a  consortium  shall 
apply  jointly  to  the  Secretary  for  funds. 

(2)  The  members  of  a  consortium  shall 
enter  into  an  agreement,  in  the  form  of  a 
single  document  signed  by  all  members, 
designating  the  Federal  correctional 
institution  as  the  applicant  and  the 
grantee.  The  agreement  must  also  detail 
the  role  each  member  plans  to  perform, 
and  must  bind  each  member  to  every, 
statement  and  assurance  made  in  the 
application. 


(Authority:  20  U.S.C.  2417(a)J 


§  422.3 
fund? 


Wtiat  activities  may  ttie  Secretary 


The  Secretary  provides  grants  and 
cooperative  agreements  that  may  be 
used  for — 

(a)  Basic  education  programs  with  an 
emphasis  on  literacy  instruction; 

(b)  Vocational  training  programs; 

(c)  Guidance  and  counseling 
programs;  and 

(d)  Supportive  services  for  criminal 
offenders,  with  special  emphasis  on  the 
coordination  of  educational  services 
with  agencies  furnishing  services  to 
criminal  offenders  after  the  offenders 
are  released  from  correctional 
institutions. 

(Authority:  20  U.S.C.  2417(b)) 

§  422.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Educational  Program  for  Federal 
Correctional  Institutions: 

(a)  The  regulations  in  this  part  422. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority;  20  U.S.C.  2417) 

§  422.5    What  definitions  apply? 

The  deHnitions  in  34  CFR  400.4  apply 
to  this  part. 

(Authority:  20  U.S.C.  2417) 

Subpart  B— [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  422.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  422.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  S  422.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each  , 
criteria. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §  422.21. 

(Authority:  20  U.S.C.  2417) 

§  422.2 1    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Need  (20  points)  The  Secretary 
reviews  each  application  to  assess  the 
need  for  and  the  soundness  of  the 
rationale  for  the  project,  including — 


(1)  A  clear  description  of  the  need  for 
the  proposed  project; 

(2)  Specific  evidence  of  the  need  for 
the  project; 

(3)  A  description  of  any  ongoing  and 
planned  activities  in  the  Federal 
correctional  institution  relative  to  the 
need;  and 

(4)  Evidence  that  demonstrates  the 
vocational  training  to  be  provided  is 
designed  to  meet  current  and  projected 
occupational  needs. 

(b)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(l).The  quality  of  the  project  design, 
especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals,  including  measurable  goals  for 
learner  enrollment  and  completion  in 
each  academic  skill  and  occupation  for 
which  training  is  to  be  provided; 

(2)  Defmitions  of  successful  program 
completion  (or  a  description  of  how 
successful  program  completion  will  be 
deflned  and  reported  to  the  Secretary) 
for  each  academic  skill  and  occupation 
for  which  training  is  to  be  provided. 
Successful  program  completion  should 
be  defined  in  terms  of  the  academic  and 
vocational  competencies  expected  of 
enroUees  prior  to  successful  completion, 
and  any  academic  or  work  credentials 
expected  to  be  acquired  upon 
completion; 

(3)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efflcient  administration  of 
the  project,  and  includes  a  description  of 
the  respective  roles  of  each  member  of 
the  consortium  in  carrying  out  the  plan; 

(4)  The  extent  to  which  the  objectives 
are  clearly  related  to  project  goals  and 
activities  and  are  measurable  with 
respect  to  anticipated  enrollments, 
completions,  and  pre  and  post  release 
services  for  participants; 

(5)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(6)  Flow  the  applicant  will  ensure  that 
project  participants,  who  are  otherwise 
eligible  to  participate,  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(c)  Key  personnel.  (15  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  key 
personnel  the  applicant  plans  to  use  on 
the  project,  including — 

(i)  The  qualifications  and  experience 
of  the  project  director,  if  one  is  to  be 
used; 

(ii)  The  qualifications  and  experience 
of  each  of  the  other  key  personnel  to  be 
used  in  the  project; 


31530  Federal  Register  /  Vol.  56.  No.  196  /  Friday.  October  11.  1991  /  Proposed  Rtikg 


(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (cHl)  (>)  *n^  (>>]  oi  this 
section  will  commit  to  the  project;  and 

{ir)  How  the  applicant  as  part  of  its 
nondiscriroinatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  a^.  or  disability. 

[2]  To  detennine  personnel 
qualifications  under  para^aphs  {c)(l)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i]  Experience  and  training  in  fields 
releited  to  the  objectives  of  the  project; 

(ii]  Exp^ieoce  and  training  in  project 
managemeDt  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(dj  Budget  and  co^  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project  activities; 

(2)  Costs  are  necessary  and 
reasonable  in  relation  to  the  objectives 
of  the  project  and  the  numbers  of 
partidpants  to  be  scr\ed;  and 

(3)  The  budget  narrative  justifies  the 
proposed  expenditures. 

(e)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan,  including  the  extent  to  which — 

(1)  The  plan  identifies,  at  a  minimum, 
types  of  data  to  be  collected  and 
reported  with  respect  to  enrollment  and 
completion  of  participants  by  sex,  racial 
or  ethnic  group  and,  if  appropriate,  by 
level  of  English  proficiency,  for  each 
academic  skill  and  occupation  for  which 
training  is  provided; 

(2)  The  plan  identifies  at  a  minimum, 
types  of  data  to  be  collected  and 
reported  with  respect  to  the  academic 
and  vocational  competencies 
demonstrated  by  participants  and  the 
number  and  kinds  of  academic  and 
work  credentials  acquired  by 
completers; 

(3)  The  me Aods  of  e\aluation  are 
rppropriale  for  the  project  and,  to  the 
extent  possible,  are  objective  and 
produce  data  that  are  quantifiable;  and 

(4)  The  methods  of  evaluation  provide 
periodic  data  that  can  be  used  by  the 
project  for  ongoing  program 
improvement. 

(f)  Adequacy  of  resources.  (5  points) 
The  Secretarj'  reviews  each  application 
to  detennine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including — 

(1)  The  facilities  that  the  applicant 
plans  to  use  are  adeqtiate;  and 

(2)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 


(Authority:  20  U.S.C.  24t7) 


§  422.t2    What  additionat  factors  does  ttte 
Secretary  consider? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  in  S  422.21,  the 
Secretary  determines  whether  the  most 
highly  rated  applications  are  equitably 
distributed  throughout  the  Nation. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  geographical 
distribution  of  projects  funded  under 
this  program. 

(Authority:  20  U.S.C.  2301;  2417) 

Subpart  D— What  Conditions  Must  be 
Met  After  an  Atward? 

§  422.30    What  are  the  evaluation 
requirements? 

(a)  Each  grantee  shall  annually 
provide  and  budget  for  either  an  internal 
or  external  evaluation,  or  both,  of  its 
activities. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature. 

(c)  The  annual  evaluation  must 
include — 

(1)  Descriptions  and  analyses  of  the 
accuracy  of  records  and  the  validity  of 
measures  used  by  the  project  to 
establish  and  report  on  the  academic 
and  vocational  competencies 
demonstrated  and  the  academic  and 
work  credentials  acquired;  and 

(2)  Descriptions  and  analyses  of  the 
accuracy  of  records  and  the  validity  of 
measures  used  by  the  project  to 
establish  and  report  on  participant 
enrollment  and  completion  by  sex, 
racial  or  ethnic  group,  and,  if 
appropriate,  by  level  of  English 
proficiency  for  each  academic  skill  and 
occupation  for  which  training  has  been 
provided. 

(d)  The  annual  evaluation  must  also 
include — 

(1)  The  grantee's  progress  in  achieving 
the  objectives  in  its  approved 
appHcation  includmg  any  approved 
revisions  of  the  application; 

(2)  If  applicable,  actions  taken  by  the 
grantee  to  address  si^ificant  barriers 
impeding  progress;  and 

(3)  The  effectiveness  of  the  project  in 
promoting  key  elements  for  participants" 
job  enhancement,  including — 

(i)  Coordination  of  services: 
(ii)  Improved  attendance  rates;  and 
(iii)  Improved  basic  skills 
competencies. 

(Authority:  20  U.S.C  2417) 

25.  A  new  part  423  is  added  to  read  as 

follows: 


PART  423— VOCATtONAL  EDUCATION 
DROPOUT  PREVENTION  PROGRAM 


Sec. 

423.1  What  is  the  Vocaliondl  Edttcation 
Dropout  Prevention  Program? 

423.2  Who  is  eligible  for  an  award? 

423.3  What  activities  may  4he  Seoretary 
fund? 

423.4  What  regulations  apply? 

423.5  What  dennitisns  apply? 

Subpart  B— [ReservMl] 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

423.20  How  does  tiie  Secretary  evakiale  an 
application? 

423.21  What  selection  criteria  does  the 
Secretary  use? 

423.22  What  additional  factors  may  the 
Secretary  consider? 

Subpart  D— What  Conditions  M«i«t  Be  Met 
After  an  Award? 

423.30    What  are  the  evaluation 
requirements? 

Authority:  20  U.S.C.  2418.  unless  otherwise 
noted. 

Subpart  A— General 

§  423. 1    What  is  the  Vocational  Education 
Dropout  Prevention  Program? 

The  Vocational  Education  Dropout 
Prevention  Program  provides  iinancial 
assistance  for  projects  to  develop, 
implement,  and  operate  vocational 
education  programs  designed  to  prevent 
students  from  dropping  out  of  school. 

(Authority:  20  U.S.C.  2418) 

§423.2    WhoiseiiglMeforanaward? 

(a)  Awards  are  provided  to 
partnerships  between — 

(1)  Local  educational  agencies  or  area 
vocational  education  schools;  and 

(2)  Institutions  of  higher  education  or 
public  or  private  nonprofit  organizations 
that  have  an  established  record  of 
vocational  education  strategies  that 
prevent  students  from  dropping  out  of 
school. 

(b)  Partnerships  formed  for  the 
purpose  of  receiving  an  award  under 
this  program  must  incliKie  as  partners  at 
least  one  of  the  types  of  entities  in 
paragraph  (aKl)  of  this  section  and  one 
of  the  types  of  entities  ia  paragraph 
(a)(2)  of  this  section,  and  may  include 
more  than  one  entity  from  each  ^roup. 

(c)(1)  The  partners  shaU  apply  jointly 
to  the  Secretary  for  funds. 

(2)  The  partners  shall  enter  into  an 
agreement,  in  the  form  of  a  single 
document  signed  by  all  partr>ers. 
designating  one  mcmiber  of  the 
partnership  as  the  applicant  and  the 
grantee.  The  agreement  must  also  detail 
the  role  each  partner  plans  to  perforen, 
and  must  bind  each  partner  to  every 
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statement  and  assurance  made  in  the 
application. 

(Authority:  20  U.S.C.  2418(a)) 

§  423.3    What  activities  may  the  Secretary 
fund? 

(a)  The  Secretary  provides  grants  or 
cooperative  agreements  to  projects  that 
develop,  implement,  and  operate  a 
vocational  education  program  designed 
to  prevent  students  from  dropping  out  of 
secondary  school. 

(b)  Projects  assisted  under  this  part 
must — 

(1)  Serve  special  populations, 
including  significant  numbers  of 
economically  disadvantaged,  dropout- 
prone  youth; 

(2)  Provide  inservice  training  for 
teachers  and  administrators  in  dropout 
prevention;  and 

(3)  Disseminate  information  relating  to 
successful  dropout  prevention  strategies 
and  programs  through  appropriate 
dissemination  networks  such  as  the 
National  Dropout  Prevention  Network, 
the  National  Dropout  Prevention  Center, 
and  the  Center  on  Adult,  Career  and 
Vocational  Education  of  the  Educational 
Resources  Information  Clearinghouse. 

(c)  Projects  assisted  under  this  part 
may  not  include  pre-vocational 
education,  employability  skill  training, 
or  career  education. 

(Authority:  20  U.S.C.  2418) 

§  423.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Vocational  Education  Dropout 
Prevention  Program: 

(a)  The  regulations  in  this  part  423. 

(b)  The  reglitetidns  in  34  CFR  part  400. 

(Authority:  20  U.S.C.  2418) 

§  423.5    What  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part. 

(Authority:  20  U.S.C.  2418) 

Subpart  B — [Reserved] 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  423.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  423.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  423.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 


(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  S  423.21. 

(e)  In  addition  to  the  100  points  to  be 
awarded  based  on  the  criteria  in 

§  423.21,  the  Secretary  awards  up  to  10 
points  to  applications  that  propose 
particularly  effective  activities  that — 

(1)  Provide  the  special  support 
services  necessary  to  help  individual 
students  successfully  complete  the 
vocational  education  program  such  as 
mentoring,  basic  skills  education,  and 
services  that  address  barriers  to 
learning;  and 

(2)  Use  measures  to  integrate  basic 
and  academic  skills  instruction  with 
work  experience  and  vocational 
education. 

(Authority:  20  U.S.C.  2418) 

§  423.21    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application; 

(a)  Program  design.  (15  points)  The 
Secretary  reviews  each  application  to 
assess  the  effectiveness  of  the  project 
including  the  quality  of  the — 

(1)  Vocational  program  dropout 
prevention  model  to  be  used  in  carrying 
out  the  purposes  of  this  program, 
including  services  to  be  provided,  who 
will  provide  them,  and  how  they  will  be 
provided; 

(2)  Proposed  methodology, 
specifically,  the  extent  to  which  the 
project  will  include — 

(i)  Training  in  appropriate  vocational 
skill  areas; 

(ii)  A  thorough  assessment  of 
individual  student  needs; 

(iii)  Flexibility  in  the  structure  of  the 
delivery  system  to  be  used  (e.g.,  in 
classroom  hours,  use  of  additional  staff, 
classroom  location,  and  student-teacher 
ratios); 

(iv)  Active  recruitment; 

(v)  Thorough  assessment  and 
feedback  on  student  progress; 

(vi)  Individualized  treatment; 

(vii)  Tutoring  and  mentoring; 

(viii)  Adjustments  for  childcare; 

(ix)  Coordination  of  vocational 
instruction,  academic  instruction,  and 
counseling  services; 

(x)  Coordination  with  other  agencies 
providing  services  to  dropouts  or 
potential  dropouts; 

(xi)  Relevant  work-related  experience; 

(xii)  Transportation  from  school  to 
work; 

(xiii)  Parental  involvement; 

(xiv)  Community  and  business 
involvement;  or  « 


(xv)  Inservice  training  for  teachers 
and  administrators  in  dropout 
prevention. 

(b)  Educational  significance.  (10 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Bases  the  proposed  dropout 
prevention  program  on  successful  model 
education  programs  that  include 
components  similar  to  the  components 
required  by  this  program,  as  evidenced 
by  empirical  data  from  these  programs 
in  such  factors  as — 

(i)  Student  performance  and 
achievement  in  such  subjects  as 
mathematics,  science,  communication, 
and  technologies; 

(ii)  High  school  graduation; 

(iii)  Placement  of  students  in  jobs 
including  military  service;  and 

(iv)  Successful  matriculation  of 
students  to  a  variety  of  postsecondary 
educational  programs. 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
education; 

(3)  Proposes  to  use  unique  and 
innovative  techniques  to  produce 
benefits  that  address  educational 
problems  and  needs  that  are  of  national 
significance;  and 

(4)  Proposes  a  project  that  will  be 
developed,  implemented,  operated,  and 
demonstrated  within  the  grant  period. 

(c)  Management  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
assess  the  quality  of  the  management 
plan  for  the  project  that  includes  the 
following  elements: 

(1)  A  clear  chain  of  command, 
including  how  staff  will  be  managed  and 
how  coordination  among  staff  will  be 
accomplished. 

(2)  Timelines  for  each  activity. 

(3)  A  clear  description  of  the  goals, 
objectives,  and  activities,  and  how  each 
builds  on  the  others. 

(4)  An  effective  strategy  for  the  use  of 
the  resources  and  personnel  from  the 
grant  to  achieve  each  objective. 

(5)  A  detailed  description  of  how 
subcontracts  will  be  awarded, 
monitored,  and  evaluated,  if 
subcontracts  are  to  be  used. 

(d)  Key  personnel.  (15  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director; 

(ii)  The  qualifications  (as  described  in 
a  job  description  or  a  resume),  in 
relation  to  project  requirements,  of  each 
of  the  other  key  personnel  to  be  used  in 
the  project; 
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(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(1)  {i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  £^e,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  key 
persoxxnel  that  pertain  to  the  quality  of 
the  project 

(e)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  quality  and 
comprehensiveness  of  the  independent 
evaluation  plan  for  the  project,  including 
the  extent  to  which  the  plan  includes 
activities  during  the  formative  stages  of 
the  project  to  help  to  guide  and  improve 
the  project,  as  well  as  a  fmal  evaluation 
that  includes  summary  data  and 
recommendations; 

(2)  The  extent  to  which  the  plan — 
(i)  Is  clearly  explained  and  is 

cippropriate  to  the  project: 

(ii)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(iii)  Identifies  expected  outcomes  of 
the  participants  and  how  those 
outcomes  will  be  measured; 

(iv)  Will  provide  a  comparison 
between  intended  and  observed  results, 
and  lead  to  the  demonstration  of  a  clear 
link  between  the  observed  results  and 
the  specific  treatment  of  project 
participants;  and 

(v)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effective  Panel. 

(3)  The  qualifications  (as  described  in 
a  job  description  or  a  resume)  of  the 
independent  evaluater  to  be  used  in  the 
project. 

(f)  Budget  and  cost  effectiveness.  (5 
poHQts)  The  Secretary  reviews  each 
application  to  detenuine  the  extent  to 
which — 

(1)  The  budget  is  detailed  and  tied  to 
the  proposed  activities; 

(2)  The  budget  narrative  explains  and 
justifies  each  budget  item  in  detail; 

(3)  The  budget  is  adequate  to  support 
the  project;  and 

(4)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 


(g)  Demonstration  and  disaemination 
plan.  (W  points)  The  Secretary  reviews 
each  application  to  assess  the  quality  of 
the  plan  for  demonstrating  and 
disseminating  information  about  the 
project,  including  the — 

(1)  Quality  of  the  design  of  the 
demonstration  and  dissemination  plan 
and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(2)  Target  groups,  timelines,  and 
responsibilities  for  each  dissemination 
activity,  including  provisions  for 
publicizii\g  the  project  at  the  local.  State, 
and  national  levels  by  conducting  or 
delivering  presentations  at  conferences, 
workshops,  and  other  professional 
meetings  and  by  preparing  materials  for 
journal  articles,  newsletters,  and 
brochures; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques,  such  as 
by  inviting  them  to  observe  project 
activities; 

(4)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available. 

(5)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project:  and 

(6)  A  description  of  the  cost  and 
logistical  provisions  to  be  made  if  there 
is  an  intent  to  engage  in  a  subcontract 
with  one  or  more  of  the  national 
dissemination  entities  described  in 

§  423.3(b)(3]  for  dissemination  services. 

(Aulhorify:  20  U.S.C.  2418) 

§  423.22    What  additional  factors  may  the 
Secretary  consider? 

After  evaluating  applications 
according  to  the  criteria  in  §  423.21,  the 
Secretary  may  select  other  than  the 
most  highly  rated  applications  for 
funding  if  doing  so  would  improve  the 
geographical  distribution  of  projects 
funded  under  this  program. 

(Authority:  20  U.S.C.  241B) 

Subpart  D— What  ConditJorrs  Must  Be 
Mdt  After  an  Award? 

§423.30    What  are  me  ewtfluation 
requirements? 

(a)  Each  grantee  shall  provide  and 
budget  for  a  third-party  evaluation  of 
grant  activities. 

(b)  The  evaluation  must  be  both 
formative  and  sumraative  in  nature. 

(c)  The  evaluation  must  be  based  on 
student  achievement,  completion,  and 
placement  rates  and  project  and  product 
spread  and  transportability. 


(d)  A  proposed  project  evaluation 
design  must  be  submitted  to  the 
Secretary  for  review  and  approval  prior 
to  the  end  of  the  first  year  of  the  project 
period. 

(e)  A  summary  of  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department's  Program  Effectiveness 
Panel  must  be  submitted  to  the 
Secretary  during  the  last  year  of  the 
project  period. 

(Authority:  20  U.S.C.  2418) 

26.  A  new  part  424  is  added  to  read  as 
follows: 

PART  424— MODEL  CENTERS  OF 
REGIONAL  TRAINING  FOR  SKILLED 
TRADES  PROGRAM 

Sutipart  A— General 

Sec. 

424.1  What  is  the  Model  Centers  of  Regional 
Training  for  Skilled  Trades  Program? 

424.2  Who  is  eligible  for  an  award? 

424.3  What  activities  may  the  Secretary 
.      fund? 

424.4  What  regulations  apply? 

424.5  What  definitions  apply? 

Subpart  8 — [Reserved] 

Subpart  C— How  does  the  Secretary  Make 
an  Award? 

424.20  How  does  the  Secretai^  evaluate  an 
application? 

424.21  What  selection  criteria  does  the 
Secretary  use? 

424.22  What  additional  factors  does  the 
Secretary  consider? 

Subpart  O— What  Conditions  Must  Be  Met 
After  an  Award? 

424.30  What  are  the  evaluation 
requirements? 

424.31  May  the  Secretary  Testrict  the  use  of 
funds  for  equipment? 

Authority:  20  U.S.C.  2419.  unless  otherwise 
noted. 

Subpart  A— General 

§  424.1    What  is  the  Model  Centers  of 
Regional  Training  for  Skilled  Trades 
Program? 

The  Model  Centers  of  Regional 
Training  for  Skilled  Trades  Program 
provides  financial  assistance  for 
regional  model  centers  that  provide — 

(a)  Training  for  skilled  tradesmen 
within  a  region  serving  several  States; 
and 

(b)  Technical  assistance  for  programs 
that  train  skilled  tradesmen  within  a 
region  serving  several  States. 

(Authority:  20  U.S.C.  241B) 

§424.2    Whoiseiiflibleferanawacd? 

Entities  proposing  to  develop  a 
regional  model  center  or  existing 
regional  model  centers  that  provide 
training  for  skilled  tradesmen  within  a 
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region  serving  several  States  and 
technical  assistance  for  programs  that 
train  skilled  tradesmen  within  a  region 
serving  several  States  are  eligible  for 
awards  under  this  program. 

(Authority:  20  U.S.C.  2419(a)) 

§  424.3    What  activities  may  the  Secretary 
fund? 

The  Secretary  provides  grants  or 
cooperative  agreements  to  model 
centers  for  regional  training  for  skilled 
trades.  Each  project  assisted  by  the 
Secretary  must — 

(a)  Provide  training  and  career 
counseling  for  skilled  tradesmen  in 
areas  of  skill  shortages  or  projected  skill 
shortages; 

(b)  Provide  pre-job  and  apprenticeship 
training  and  career  counseling  in  skilled 
trades; 

(c)  Upgrade  specialized  craft  training; 
ana 

(d)  Improve  the  access  of  women, 
minorities,  economically  disadvantaged 
individuals,  individuals  with  handicaps 
and  ex-crimmai  offenders  to  trade 
occupations  and  training. 

(Authority;  20  U.S.C.  2419(b)) 

§  424.4   What  regulations  apply? 

The  following  regulations  apply  to  the 
Model  Centers  of  Regional  Training  for 
Skilled  Trades  Program: 

(a)  The  regulations  in  this  part  424. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority:  20  U.S.C.  2419) 

§  424.5    What  definitions  apply? 

(a)  The  definitions  in  34  CFR  400.4 
apply  to  this  part 

(b)  The  term  skilled  trades  includes, 
among  other  occupations,  "construction 
trades"  and  "firefighting"  which  are 
defined  as  follows: 

(1)  Construction  trades  means  a 
summary  of  groups  of  instructional 
programs  that  prepare  individuals  to 
erect,  install,  maintain,  and  repair 
buildings,  highways,  airports,  missile 
sites,  and  other  structures  using 
materials  such  as  metal,  wood,  stone, 
brick,  glass,  concrete,  and  composition 
substances.  The  term  includes 
instruction  in  cost  estimating;  cutting, 
fastening,  and  fitting  various  materials; 
the  use  of  hand  and  power  tools;  and  in 
following  technical  specifications  and 
blueprints. 

(2)  Firefighting  means  an  instructional 
program  that  prepares  individuals  to 
fight  fires,  and  control  the  outbreak  of 
fires.  The  term  includes  instruction  in 
fire  department  organization;  the  use  of  • 
water  and  other  materials  in  firefighting 
and  various  kinds  of  equipment  such  as 
extinguishers,  pumps,  hoses,  ropes, 
ladders,  gas  masks,  hydrants,  and 


standpipe  and  sprinkler  systems;  entry 
and  rescue  and  salvage  practices  and 
equipment;  and  fire  and  arson 
inspection  and  investigation  techniques. 

(Authority:  20  U.S.C.  2419;  H.  Rep.  No.  101- 
660,  lOlst  Cong..  2nd  Sess.  147  (1990)) 

Subpart  B — [Reserved] 

Subpart  C— How  does  the  Secretary 
Make  an  Award? 

§  424.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  424.21. 

(b)  The  Secre'ary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  S  424.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reser\'ed  15  points  among  the 
criteria  in  \  424.21. 

(e)  In  addition  to  points  awarded 
under  \  424.21.  the  Secretary  may  award 
up  to  five  points  to  applications  that 
propose  particularly  effective  training  in 
the  masonry  trades. 

(Authority;  20  U.S.C.  2419;  H.  Rep.  No.  101- 
660. 101st  Cong..  2nd  Sess.  147  (1990)) 

§  424.21    What  aelection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Program  factors.  (10  points)  The 
Secretary  reviews  each  application  to 
assess  the  quality  of  the  proposed  model 
center  of  regional  training  for  skilled 
trades  and  how  well  the  project  will — 

(1)  Provide  training  and  career 
counseling  for  skilled  tradesmen  in 
areas  of  labor  or  skill  shortages  or 
projected  labor  or  skill  shortages; 

(2)  Provide  pre-job  and  apprenticeship 
training  and  career  counseling  in  skilled 
trades; 

(3)  Upgrade  specialized  craft  training: 
and 

(4)  Improve  the  access  of  women, 
minorities,  economically  disadvantaged 
individuals,  individuals  with  disabilities 
and  ex-criminal  offenders  to  trade 
occupations  and  training. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Bases  the  proposed  national  model 
center  of  regional  training  for  skilled 


trades  on  successful  model  vocational 
education  programs  that  include 
components  similar  to  the  components 
required  by  this  program,  as  evidenced 
by  empirical  data  from  those  programs 
in  such  factors  as — 

(i)  Student  performance  and 
achievement; 

(ii)  Placement  of  students  in  jobs, 
including  military  service:  and 

(iii)  Successful  matriculation  of 
students  to  a  variety  of  postsecondary 
education  programs: 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
training  for  skilled  tradesmen; 

(3)  Proposes  to  use  innovative 
techniques  that  address  problems  and 
needs  associated  with  training  skilled 
tradesmen  and  that  are  of  national 
significance;  and 

(4)  Is  likely  to  make  a  significant 
contribution  to  training  skilled 
tradesmen  in  areas  of  skill  shortages  or 
projected  skill  shortages  in  the  region  in 
which  the  project  will  be  located. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  project  design, 
especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals: 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project  over  the  award  period; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the    • 
program: 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective:  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and  is 
appropriate  to  the  project: 

(2)  Is  objective  and  will  produce  data 
that  are  quantifiable: 

(3)  Identifies  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  measured: 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results: 
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(5)  Will  provide  a  comparison 
between  intended  and  observed  results, 
and  lead  to  the  demonstration  of  a  clear 
link  between  the  observed  results  and 
the  specific  treatment  of  project 
participants:  and 

(6)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel. 

(e)  Demonstration  and  dissemination. 
(10  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quality  in  the  design  of  the 
dissemination  plan  and  procedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan; 

(2)  Identification  of  target  groups  and 
provisions  for  publicizing  the  project  at 
the  local.  State,  and  national  levels  by 
conducting  or  delivering  presentations 
at  conferences,  workshops,  and  other 
professional  meetings  and  by  preparing 
materials  for  journal  articles, 
newsletters,  and  brochures; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques,  such  as 
by  inviting  them  to  observe  project 
activities; 

(4)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
skilled  trades  training  methods  and 
techniques  used  by  the  project. 

(f)  Key  personnel.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director; 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (f)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 


(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project;  and 

(3)  Proposes  using  non-Federal 
resources  available  from  appropriate 
employment,  training,  and  education 
agencies  in  the  State  to  provide  project 
services  and  activities  and  to  acquire 
regional  model  center  equipment  and 
facilities. 

(h)  Adequacy  of  resources  and 
commitment.  (5  points)  (1)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  applicant  plans 
to  devote  adequate  resources  to  the 
project.  The  Secretary  considers  the 
extent  to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  to  the  project,  including 
whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies;  and 

(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

(Authority:  20  U.S.C.  2419) 

§  424.22    What  additional  factors  does  ttie 
Secretary  consider? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  in  §  424.21,  the 
Secretary  considers  whether  the  most 
highly  rated  applications  are  equitably 
distributed  among  the  skilled  trades 
with  shortages. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  distribution  of 
projects  funded  under  this  program 
among  the  skilled  trades  with  shortages. 

(Authority:  20  U.S.C.  2419(c)) 


Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  424.30    What  are  the  evaluation 
requirements? 

(a)  Each  grant  recipient  shall  provide 
and  budget  for  an  independent 
evaluation  of  grant  activities. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature. 

(c)  The  evaluation  must  be  based  on 
student  achievement,  completion, 
placement  rates,  and  project  and 
product  spread  and  transportability. 

(d)  A  proposed  project  evaluation 
design  must  be  submitted  to  the 
Secretary  for  review  and  approval  prior 
to  the  end  of  the  first  year  of  the  project 
period. 

(e)  A  summary  of  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department's  Program  Effectiveness 
Panel  must  be  submitted  to  the 
Secretary  during  the  last  year  of  the 
project  period. 

(Authority:  20  U.S.C.  2419) 

§  424.31    IMay  the  Secretary  restrict  the 
use  of  funds  for  equipment? 

The  Secretary  may  restrict  the  amount 
of  Federal  funds  made  available  for 
equipm.ent  purchases  to  a  certain 
percentage  of  the  total  grant  for  a 
project.  The  Secretary  may  announce 
through  a  notice  published  in  the 
Federal  Register  the  percentage  of 
Federal  funds  that  may  be  used  for  the 
purchase  of  equipment. 

(Authority:  20  U.S.C.  2419) 

27.  Part  425  is  added  to  read  as 
follows: 

PART  425— DEMONSTRATION 
PROJECTS  FOR  THE  INTEGRATION 
OF  VOCATIONAL  AND  ACADEMIC 
LEARNING  PROGRAM 

Subpart  A— General 

Sec. 

425.1  What  is  the  Demonstration  Projects 
for  the  Integration  of  Vocational  and 
Academic  Learning  Program? 

425.2  Who  is  eligible  for  an  award? 

425.3  What  activities  may  the  Secretary 
fund? 

425.4  What  regulations  apply? 

425.5  What  definitions  apply? 

Subpart  B — (Reserved] 

Subpart  C— How  does  the  Secretary  Make 
an  Award? 

425.20  How  does  the  Secretary  evaluate  an 
application? 

425.21  What  selection  criteria  does  the 
Secretary  use? 

425.22  What  additional  factors  does  the 
Secretary  consider? 


Federal  Register  /  Vol.  56.  No.  198  /  Friday.  October  11.  1991  /  Proposed  Rules 


51535 


Subpart  D— Wh«t  CondMtont  Must  B«  Met 
After  an  Award? 

425.30    What  are  the  evaluHtion 
requirements? 
Authority:  20  U.S.C  2420.  unless  otherwise 
noted.  1 1 

Subpart  A— General 

§  42S.1    What  it  tht  Demonstration 
Projects  for  ttie  Integration  of  Vocational 
and  Acadenric  Learning  Program? 

The  Demonstration  Projects  for  the 
Integration  of  Vocational  and  Academic 
Learning  Program  provides  financial 
assistance  to  projects  that  develop, 
implement,  and  operate  programs  using 
different  models  of  curricula  that 
integrate  vocational  and  academic 
learning. 

(Authority:  20  U.S.C.  2420(a)) 

§  425^    Wtio  is  eligible  for  an  award? 

(a)  The  following  entities  are  eligible 
for  an  award  under  the  Demonstration 
Projects  for  the  Integration  of 
Vocational  and  Academic  Learning 
Program: 

(1)  An  institution  of  higher  education. 

(2)  An  area  vocational  education 
school. 

(3)  A  secondary  school  funded  by  the 
Bureau  of  Indian  Affairs. 

(4)  A  State  board  of  vocational 
education. 

(5)  A  public  or  private  nonprofit 
organization. 

(6)  A  local  educational  agency. 

(b)  Consortia  composed  of  the  entities 
described  in  paragraph  [a]  of  this 
section  also  are  eligible  for  awards 
under  this  program. 

(Authority:  20  U.S.C  2420(a)) 

§  425.3    What  activities  may  the  Secretary 
fund? 

(a)  The  Secretary  provides  grants  or 
cooperative  agreements  to  projects  that 
develop,  implement,  and  operate 
programs  using  different  models  of 
curricula  that  integrate  vocational  and 
academic  learning  by — 

(1)  Designing  integrated  curricula  and 
courses: 

(2)  Providing  inservice  training  for 
teachers  of  vocational  education 
students  and  administrators  in 
integrated  curricula;  and 

(3)  Disseminating  information 
regarding  effective  integrative  strategies 
to  other  school  districts  through  the 
National  Diffusion  Network  (NDN) 
under  section  1562  of  the  Elementary 
and  Secondary  Education  Act  of  1965.  as 
amended  (20  U.S.C.  2962).  or.  in  the  case 
of  projects  that  will  be  funded  for  less 
than  three  years,  disseminating 
information  about  the  design  of  a  project 
necessary  for  effective  integrative 


strategies  to  be  supported,  so  that  they 
may  be  disseminated  through  NDN. 

(b)  Each  project  supported  under  this 
part  must  serve — 

(1)  Individuals  who  are  members  of 
special  populations; 

(2)  Vocational  students  in  secondary 
schools; 

(3)  Vocational  students  at 
postsecondary  institutions; 

(4)  Individuals  enrolled  in  adult 
programs;  or 

(5)  Single  parents,  displaced 
homemakers.  and  single  pregnant 
women. 

(Authority:  20  U.S.C.  2420(a).  (b)(3)  and  (4)) 

§  425.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Demonstration  Projects  for  the 
Integration  of  Vocational  and  Academic 
Learning  Program: 

(a)  The  regulations  in  this  part  425. 

(b)  The  regulations  in  34  CFR  part  400. 

(Authority:  20  UJS.C.  2420) 

§  425.5    What  dennitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part. 

(Authority:  20  U.S.C.  2420) 

Subpart  6 — [Reserved] 

Subpart  C— How  does  the  Secretary 
Make  an  Award? 

§  425.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  425.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  S  425.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §  425.21. 

(Authority:  20  U.S.C.  2420) 

§  425.21    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Program  factors.  (10  points)  The 
Secretary  reviews  each  application  to 
assess  the  quality  of  the  proposed 
project,  including — 

(1)  The  extent  to  which  the  project 
involves  creative  or  innovative  methods 
for  integrating  vocational  and  academic 
learning;  and 


(2)  The  extent  to  which  the  project 
will  serve — 

(i)  Individuals  who  are  members  of 
special  populations; 

(ii)  Vocational  students  in  secondary 
schools  and  at  postsecondary     > 
institutions; 

(iii)  Individuals  enrolled  in  adult 
programs;  or 

(iv)  Single  parents,  displaced 
homemakers.  and  single  pregnant 
women. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Bases  the  proposed  project  on 
successful  model  vocational  education 
programs  that  include  components 
similar  to  the  components  required  by 
this  program,  as  evidenced  by  empirical 
data  from  those  programs  in  such 
factors  as — 

(i)  Student  performance  and 
achievement; 

(ii)  High  school  graduation; 

(iii)  Placement  of  students  in  jobs, 
including  military  service;  and 

(iv)  Successful  transfer  of  students  to 
a  variety  of  postsecondary  education 
programs; 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
education;  and 

(3)  Proposes  to  use  unique  and 
innovative  techniques  that  address  the 
need  to  integrate  vocational  and 
academic  learning,  and  produce  benefits 
that  are  of  national  significance. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project  including — 

(1)  The  quality  of  the  project  design, 
especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project  over  the  award  period; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 
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(1)  Carries  out  the  requirements  in 
§  425.30; 

(2)  Is  clearly  explained  and  is 
appropriate  to  the  project; 

(3)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(4)  Includes  quality  measures  to 
assess  the  effectiveness  of  the  curricular 
developed  by  the  project; 

(5)  Identifies  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  measured; 

(6)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results; 

(7)  Will  lead  to  the  demonstration  of  a 
clear  link  between  the  intended  positive 
results  and  the  specific  treatment  of 
project  participants;  and 

(8)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel. 

(e)  Demonstration  and  dissemination. 
(10  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quality  in  the  design  of  the 
dissemination  plan  and  procedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan; 

(2)  Identification  of  the  audience  to 
which  the  project  activities  will  be 
disseminated  and  provisions  for 
publicizing  the  project  at  the  local.  State, 
and  national  levels  by  conducting,  or 
delivering  presentations  at,  conferences, 
workshops,  and  other  professional 
meetings  and  by  preparing  materials  for 
journal  articles,  newsletters,  and 
brochures; 

(3)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques,  such  as 
by. inviting  them  to  observe  project 
activities; 

(4)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
methods,  approaches,  and  techniques 
developed  by  the  project. 

(f)  Key  personnel.  {10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 


the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director. 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (f)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project;  and 

(3)  Proposes  using  non-Federal 
resources  available  from  appropriate 
employment,  training,  and  education 
agencies  in  the  State  to  provide  project 
services  and  activities  and  to  acquire 
project  equipment  and  facilities,  to 
ensure  that  funds  awarded  under  this 
part  are  used  to  provide  instructional 
services. 

(h)  Adequacy  of  resources  and 
commitment.  (5  points)  (1)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  applicant  plans 
to  devote  adequate  resources  to  the 
project.  The  Secretary  considers  the 
extent  to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  to  the  project  including 
whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies;  and 


(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under  , 
this  part  ends. 

(Authority:  20  U.S.C.  2420) 

§  425.22    What  additional  factors  does  the 
Secretary  consider? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  in  §  425.21,  the 
Secretary  determines  whether  the  most 
highly  rated  applications — 

(1)  Are  equitably  distributed 
throughout  the  Nation; 

(2)  Offer  significantly  different 
approaches  to  integrating  vocational 
and  academic  curricula;  and 

(3)  Serve  individuals  described  in 
§  425.3(b). 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  geographical 
distribution  of,  diversity  of  approaches 
in,  or  the  diversity  of  populations  to  be 
served  by  projects  funded  under  this 
program'. 

(Authority:  20  U.S.C.  2420(b)) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  425.30    What  are  the  evaluation 
requirements? 

(a)  Each  grantee  shall  provide  and 
budget  for  an  independent  evaluation  of 
grant  activities. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature. 

(c)  Each  grantee  shall  employ 
adequate  measures  to  evaluate  the 
effectiveness  of  the  curriculum 
approaches  supported  by  the  project. 

(d)  The  evaluation  must  be  based  on 
student  achievement,  completion,  and . 
placement  rates  and  project  and  product 
spread  and  transportability. 

(e)  A  proposed  project  evaluation 
design  must  be  submitted  to  the 
Secretary  for  review  and  approval  prior 
to  the  end  of  the  first  year  of  the  project 
period. 

(f)  A  summary  of  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department's  Program  Effectiveness 
Panel  must  be  submitted  to  the 
Secretary  during  the  last  year  of  the 
project  period. 

(Authority:  20  U.S.C.  2420(b)(5)) 

28.  Part  426  is  added  to  read  as 
follows: 

PART  426— COOPERATIVE 
DEMONSTRATION  PROGRAM 

Subpart  A— General 

Sec. 

426.1    What  is  the  Cooperative 
Demonstration  Program? 
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Sec. 

426.2  Who  is  eligible  for  an  award? 

426.3  What  activities  may  the  Secretary 
fund? 

426.4  What  activities  does  the  Secretary 
fund  under  the  Demonstration  Projects? 

426.5  What  activities  does  the  Secretary 
fund  under  the  Programs  for  Model 
Consumer  and  Homemaking  Education 
Projects? 

426.6  What  activities  does  the  Secretary 
fund  under  the  Community-based 
Organization  Projects? 

426.7  What  activities  does  the  Secretary 
fund  under  the  Agriculture  Action 
Centers? 

426.8  What  regulations  apply? 

426.9  What  definitions  apply? 

Subpart  B— (Reserved] 

Subpart  C—How  Does  ttie  Secretary  Make 
an  Award? 

426.20  How  does  the  Secretary  evaluate  an 
application? 

426.21  What  selection  criteria  does  the 
Secretary  use  for  the  Demonstration 
Projects? 

426.22  What  selection  criteria  does  the 
Secretary  use  for  the  Program  for  Model 
Consumer  and  Homemaking  Education 
Projects? 

426.23  What  selection  criteria  does  the 
Secretary  use  for  the  Community-based 
Organization  Projects? 

426.24  What  selection  criteria  does  the 
Secretary  use  for  Agriculture  Action 
Centers? 

426.25  What  additional  factors  may  the 
Secretary  consider? 

Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

426.30  What  is  the  requirement  regarding 
cost-sharing? 

426.31  What  is  the  requirement  regarding 
dissemination? 

426.32  What  are  the  evaluation 
requirements? 

426.33  May  the  Secretary  restrict  the  use  of 
funds  for  equipment? 

Authority:  20  U.S.C.  2420a.  unless 
otherwise  noted. 

Subpart  A— General 

§  426. 1    What  Is  the  Cooperative 
Demonstration  Program? 

The  Cooperative  Demonstration 
Program  provides  financial  assistance 
for — 

(a)  Model  projects  providing  improved 
access  to  quality  vocational  education 
programs  for  individuals  who  are 
members  of  special  populations  and  for 
men  and  women  seeking  non-traditional 
occupations; 

(b)  Projects  that  are  examples  of     • 
successful  cooperation  between  the 
private  sector  and  public  agencies  in 
vocational  education; 

(c)  Projects  to  overcome  national  skill 
shortages; 

(d)  Projects  that  develop  consumer 
and  homemaking  education  programs, 


including  child  growth  and  development 
centers; 

(e)  Projects  that  assist  disadvantaged 
youtiis  in  preparing  for  technical  and 
professional  health  careers;  and 

(f)  Model  projects  providing  access  to 
vocational  education  programs  through 
agriculture  action  centers. 

(Authority:  20  U.S.C.  2420a(a)) 

§  426.2    Who  Is  eltgible  for  an  award? 

(a)  The  following  entities  are  eligible 
to  apply  for  an  award  for  activities 
described  in  §§  426.4. 426.5.  and  426.7: 

(1)  State  educational  agencies. 

(2)  Local  educational  agencies. 
(3]  Postsecondary  educational 

institutions. 

(4)  Institutions  of  higher  education. 

(5)  Other  public  and  private  agencies, 
organizations,  and  institutions. 

(b)(1)  Awards  for  activities  described 
in  §  426.6  are  provided  to  partnerships 
between — 

(i)  Community-based  organizations; 
and 

(ii)  Local  schools,  institutions  of 
higher  education,  and  businesses. 

(2)  A  partnership  formed  for  the 
purpose  of  receiving  an  award  under 

§  426.6  shall  include  as  partners  at  least 
one  community-based  organization  and 
at  least  one  entity  from  the  groups  listed 
in  paragraph  (b)(l)(ii)  of  this  section, 
and  may  include  more  than  one  entity 
from  each  group. 

(3)  The  partners  shall  apply  jointly  to 
the  Secretary  for  an  award  under  this 
part. 

(4)  The  partners  shall  enter  into  an 
agreement,  in  the  form  of  a  single 
document  signed  by  all  partners, 
designating  one  member  of  the 
partnership  as  the  applicant  and  the 
grantee.  The  agreement  must  also  detail 
the  role  each  partner  plans  to  perform, 
and  must  bind  each  partner  to  every 
statement  and  assurance  made  in  the 
application. 

(Authority:  20  U.S.C.  2420a(a)) 

§  426.3    What  activities  may  the  Secretary 
fund? 

(a)  The  Secretary  supports,  directly  or 
through  grants,  cooperative  agreements, 
or  contracts,  the  following  types  of 
projects: 

(1)  Demonstration  Projects.  The 
Secretary  supports  model  projects 
providing  improved  access  to  high 
quality  vocational  education  for 
members  of  special  populations  and 
men  and  women  seeking  to  enter  non- 
traditional  occupations,  projects  that  are 
models  of  successful  cooperation 
between  the  private  sector  and  projects 
to  overcome  national  skill  shortages,  as 
described  in  §  426.4. 


(2)  Program  for  Model  Consumer  and 
Homemaking  Education  Projects.  The 
Secretary  supports  model  projects  that 
improve  instruction  and  curricula 
related  to  consumer  and  homemaking 
skills,  as  described  in  §  426.5. 

(3)  Community-Based  Organization 
Projects.  The  Secretary  supports 
community-based  organizations  in 
partnerships  with  entities  listed  in 

§  426.2{b)(l)(ii).  to  operate  projects  that 
assist  disadvantaged  youths  in 
preparing  for  technical  and  professional 
health  careers,  as  described  in  S  426.6. 

(4)  Agriculture  Action  Centers.  The 
Secretary  supports  model  projects 
providing  improved  access  to  vocational 
education  programs  through  agriculture 
action  centers,  as  described  in  S  426.7. 

(b)  All  projects  assisted  under  the 
Cooperative  Demonstration  Program 
must  be — 

(1)  Of  direct  service  to  the  individuals 
enrolled;  and 

(2)  Capable  of  wide  replication  by 
service  providers. 

(Authority:  20  U.S.C.  2420a(a)) 

§  426.4    What  activities  does  the  Secretary 
fund  under  the  Demonstration  Projects? 

The  Secretary  supports  the  following 
types  of  projects: 

(a)  Model  projects  providing  improved 
access  to  quality  vocational  education 
programs  for — 

(1)  Individuals  with  disabilities: 

(2)  Educationally  and  economically 
disadvantaged  individuals  (including 
foster  children): 

(3)  Individuals  of  limited  English 
proficiency; 

(4]  Individuals  who  participate  in 
programs  designed  to  eliminate  sex  bias: 

(5)  Individuals  in  correctional 
institutions;  and 

(6)  Men  and  women  seeking  to  enter 
nontraditional  occupations. 

(b)(1)  Projects  that  are  examples  of 
successful  cooperation  between  the 
private  sector  (including  employers, 
consortia  of  employers,  labor 
organizations,  building  trade  councils, 
and  private  agencies,  organizations,  and 
institutions)  and  public  agencies  in 
vocational  education  (including  State 
boards  of  vocational  education  and 
eligible  recipients  as  defmed  in  34  CFR 
400.4). 

(2)  The  projects  described  in 
paragraph  (b)(1)  of  this  section  must  be 
designed  to  demonstrate  ways  in  which 
vocational  education  and  the  private 
sector  of  the  economy  can  work  together 
effectively  to  assist  vocational 
education  students  to  attain  the 
advanced  level  of  skills  needed  to  make 
the  transition  from  school  to  productive 
employment,  including — 
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(i)  Work  experience  and 
apprenticeship  projects; 

(ii)  Transitional  work  site  job  training 
for  vocational  education  students  that  is 
related  to  their  occupational  goals  and 
closely  linked  to  classroom  and 
laboratory  instruction  provided  by  an 
eligible  recipient; 

(iii)  Placement  services  in  occupations 
that  the  students  are  preparing  to  enter 

(iv)  If  practical,  projects  that  will 
benefit  the  public,  such  as  the 
rehabilitation  of  public  schools  or 
housing  in  inner  cities  or  economically 
depressed  rural  areas;  or 

(v)  Employment-based  learning 
programs. 

(3)  The  projects  described  in 
paragraphs  (b)  (1)  and  (2)  of  this  section 
may  include  institutional  and  on-the-job 
training,  supportive  services  authorized 
by  the  Act,  and  other  assistance  as  the 
Secretary  determines  to  be  necessary 
for  the  successful  completion  of  the 
project. 

(c)  Projects  to  overcome  national  skill 
shortages,  as  designated  by  the 
Secretary  in  cooperation  with  the 
Secretary  of  Labor,  Secretary  of 
Defense,  and  Secretary  of  Commerce. 

(Authority:  20  U.S.C.  2420a  (a)(lH3)  and 
(b)(1)) 

§  426.5    What  activities  does  the  Secretary 

fund  under  the  Program  for  Model 
Consumer  and  Homemaking  Education 
Projects? 

The  Secretary  supports  model  projects 
that  develop  programs  and  improve 
instruction  and  curricula  related  to — 

(a)  Managing  individual  and  family 
resources; 

(b)  Making  consumer  choices; 

(c)  Balancing  work  and  family: 

(d)  Improving  responses  to  individual 
and  family  crises,  including  family 
violence  and  child  abuse; 

(e)  Strengthening  parenting  skills, 
especially  among  teenage  parents; 

(f)  Preventing  teenage  pregnancy: 

(g)  Assisting  aged  individuals  with 
disabilities,  and  members  of  at-risk 
populations,  including  the  homeless; 

(h)  Co.^serving  limited  resources; 

(i)  Improving  individual,  child,  and 
family  nutrition  and  wellness; 

(j)  Understanding  the  impact  of  new 
technology  on  life  and  work; 

(k)  Applying  consumer  and 
homemaking  education  skills  to  jobs  and 
careers: 

(1)  Other  needs  to  be  determined  by 
the  State  board  of  vocational  education; 
and 

(m)  Developing  child  growth  and 
development  centers. 

(Authority:  20  U.S.C  2420a(4)) 


§  426.6    What  activities  does  the  Secretary 
fund  under  the  Community-based 
Organization  Projects? 

(a)  The  Secretary  supports  projects 
that  assist  disadvantaged  youths  in 
preparing  for  technical  and  professional 
health  careers. 

(b)  The  Secretary  may  require 
partnerships  described  in  §  426.2(b)(1)  to 
provide  in-kind  contributions  from  such 
schools,  institutions,  and  businesses  and 
to  involve  health  professionals  serving 
as  instructors  and  counselors. 

(Authority:  20  U.S.C.  2420a(5)) 

§426.7    What  activities  does  the  Secretary 
fund  under  the  Agriculture  Action  Centers? 

The  Secretary  supports  model 
Agriculture  Action  Centers  that  provide 
improved  access  to  vocational 
education  programs  and  that — 

(a)  Assist  individuals — 

(1)  Who  are  adversely  affected  by 
farm  and  rural  economic  downturns; 

(2)  Who  are  dislocated  from  farming; 
and 

(3)  Who  are  dislocated  from 
agriculturally  related  businesses  and 
industries  that  are  adversely  affected  by 
farm  and  rural  economic  downturns; 

(b)  Provide  services,  including — 

(1)  Crisis  management  counseling  and 
outreach  counseling  that  would  include 
members  of  the  family  of  the  affected 
individual; 

(2)  Evaluation  of  vocational  skills  and 
counseling  on  enhancement  of  these 
skills: 

(3)  Assistance  in  obtaining  training  in 
basic,  remedial,  and  literacy  skills; 

(4)  Assistance  in  seeking  employment 
and  training  in  employment-seeking 
skills;  and 

(5)  Assistance  in  obtaining  training 
related  to  operating  a  business  or 
enterprise; 

(c)  Provide  for  formal  and  on-the-job 
training  to  the  extent  practicable;  and 

(d)  Are  coordinated  with  activities 
and  discretionary  programs  under  title 
III  of  the  Job  Training  Partneiship  Act 
(JTPA)  (29  U.S.C.  1651  et seq). 

(Authority:  20  U.S.C.  2420a(6)) 

§  426.8    What  regulations  apply? 

The  following  regulations  apply  to  the 
Cooperative  Demonstration  Program: 

(a)  The  regulations  in  this  part  426. 

(b)  The  regulations  in  34  CFR  part  400. 
(Authority:  20  U.S.C.  2420a) 

§426.9    What  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  part. 
(Authority:  20  U.S.C.  2420a) 


Subpart  B— (Reserved] 

Subpart  C— How  does  ttie  Secretary 
Make  an  Award? 

§  426.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§§  426.21,  426.22,  426.23.  or  426.24. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  SS  426.21, 426.22, 
426.23.  or  426.24. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  as 
announced  in  a  notice  published  in  the 
Federal  Register,  the  Secretary  may 
assign  the  reserved  15  points  among  the 
criteria  in  §5  426.21.  426.22  426.23.  or 
426.24. 

(Authority:  20  U.S.C.  2420a) 

§  426.21    What  selection  criteria  does  the 
Secretary  use  for  the  Demonstration 
Projects? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
grant  or  cooperative  agreement: 

(a)  Program  factors.  (10  points)  The 
Secretary  reviews  the  application  to 
assess  the  quality  of  the  proposed 
project,  including  the  extent  to  which 
the  project  will  provide — 

(1)  Vocational  education  to  meet 
current  and  projected  occupational  ' 
needs;  and 

(2)  For  adequate  and  appropriate 
involvement  and  cooperation  of  the 
public  and  private  sectors  in  the  project, 
including — 

(i)  A  clear  identification  of  the  public 
and  private  sector  entities  involved  in 
the  project; 

(ii)  A  description  of  public  and  private 
sector  involvement  in  the  planning  of 
the  project;  and 

(iii)  A  description  of  public  and 
private  sector  involvement  in  the 
operation  of  the  project. 

(b)  Educational  significance.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(1)  Bases  the  proposed  project  on 
successfully  designed,  established,  and 
operated  model  vocational  education 
programs  that  include  components 
similar  to  the  components  required  by 
this  program,  as  evidenced  by  empirical 
data  from  those  programs  in  such 
factors  as — 
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(i)  Student  performance  and 
achievement; 

(ii)  High  school  graduation; 

(iii)  Placement  of  students  in  jobs, 
including  military  service;  and 

(iv]  Successful  transfer  of  students  to 
a  variety  of  postsecondary  education 
programs: 

(2)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
education;  and 

(3)  Proposes  to  use  unique  and 
innovative  techniques  to  produce 
benefits  that  address  educational 
problems  and  needs  that  are  of  national 
significance. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  project  design, 
especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals: 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project  over  the  award  period: 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5]  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(d)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and  is 
appropriate  to  the  project; 

(2)  "To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(3)  Identifies  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  measured; 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results: 

(5)  Will  lead  to  the  demonstration  of  a 
clear  link  between  the  intended  positive 
results  and  the  specific  treatment  of 
project  participants:  and 

(6)  Will  yield  results  that  can  be 
summarized  and  submitted  to  the 
Secretary  for  review  by  the 
Department's  Program  Effectiveness 
Panel  as  defined  in  34  CFR  400.4. 


(e)  Demonstration  and  dissemination. 
(10  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quality  in  the  design  of  the 
demonstration  and  dissemination  plan 
and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(2)  Disseminating  the  results  of  the 
project  in  a  manner  that  would  meet  the 
requirement  in  §  426.31: 

(3)  Identification  of  target  groups  and 
provisions  for  publicizing  the  project  at 
the  local.  State,  and  national  levels  by 
conducting  or  delivering  presentations 
at  conferences,  workshops,  and  other 
professional  meetings  and  by  preparing 
materials  for  journal  articles, 
newsletters,  and  brochures; 

(4)  Provisions  for  demonstrating  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques,  such  as 
by  inviting  them  to  observe  project 
activities; 

(5)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(6)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project. 

(f)  Key  personnel  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  u^e  on  the  project, 
including — 

(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director: 

(ii)  The  qualifications,  in  relation  to 
project  requirements,  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project.  For  the  Community-based 
Organization  Program,  the  Secretary 
determines  the  qualifications,  in  relation 
to  project  requirements,  of  health 
professionals  serving  as  preceptors  and 
counselors  and  of  each  of  the  other  key 
personnel  to  be  used  in  the  project; 

(iii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraphs  (f)(1)  (i)  and  (ii)  of  this 
section  will  commit  to  the  project:  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (f)(1)  (i) 


and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  The  experience  and  training  of  key 
personnel  in  project  management  and  in 
fields  related  to  the  objectives  of  the 
project.  For  the  Program  for  Model 
Consumer  and  Homemaking  Education 
Projects,  the  Secretary  also  considers 
the  experience  and  training  of  key 
personnel  in  consumer  and  homemaking 
education:  and 

(ii)  Any  other  qualifications  of  key 
personnel  that  pertain  to  the  quality  of 
the  project. 

(g)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  budget — 

(1)  Is  cost  effective  and  adequate  to 
support  the  project  activities; 

(2)  Contains  costs  that  are  reasonable 
and  necessary  in  relation  to  the 
objectives  of  the  project;  and 

(3)  Proposes  using  non-Federal 
resources  available  from  appropriate 
employment,  training,  and  education 
agencies  in  the  State  to  provide  project 
services  and  activities  and  to  acquire 
project  equipment  and  facilities.  For  the 
Community-based  Organization 
Program,  the  Secretary  also  determines 
the  extent  to  which  the  budget  includes 
in-kind  contributions  from  partnership 
members. 

(h)  Adequacy  of  resources  and 
commitment.  (5  points)  (1)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  applicant  plans 
to  devote  adequate  resources  to  the 
project.  The  Secretary  considers  the 
extent  to  which  the — 

(i)  Facilities  that  the  applicant  plans 
to  use  are  adequate;  and 

(ii)  Equipment  and  supplies  that  the 
applicant  plans  to  use  are  adequate. 

(2)  The  Secretary  reviews  each 
application  to  determine  the 
commitment  to  the  project,  including 
whether  the — 

(i)  Uses  of  non-Federal  resources  are 
adequate  to  provide  project  services  and 
activities,  especially  resources  of 
community  organizations  and  State  and 
local  educational  agencies;  and 

(ii)  Applicant  has  the  capacity  to 
continue,  expand,  and  build  upon  the 
project  when  Federal  assistance  under 
this  part  ends. 

(Authority:  20  U.S.C.  2420a) 

§  426.22    What  selection  criteria  does  the 
Secretary  use  tor  the  Program  for  Model 
Consumer  and  Homemaking  Education 
Projects? 

(a)  The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
grant  or  cooperative  agreement: 
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(1)  Program  factors.  (10  points)  The 
Secretary  reviews  the  quality  of  the 
proposed  project  to  assess  the  extent  to 
which  project  activities  will  improve, 
expand,  and  update  programs  that 
will— 

(i)  Be  conducted  for  residents  of 
economically  depressed  areas  or  areas 
with  high  rates  of  unemployment; 

(ii)  Encourage  participation  of 
traditionally  underserved  populations; 

(iii)  Encourage  the  elimination  of  sex 
bias  and  sex  stereotyping;  and 

(iv)  Address  priorities  and  emerging 
concerns  at  the  local.  State,  and  national 
levels,  such  as  the  articulation  of 
secondary  and  postsecondary  consumer 
and  homemaking  education  programs 
and  the  integration  of  basic  skills  in 
consumer  and  homemaking  education 
programs. 

(2)  Demonstration  program  design.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  applicant — 

(i)  Bases  the  proposed  consumer  and 
homemaking  education  project  on 
successful  model  education  programs 
that  include  components  similar  to  the 
components  required  by  this  program,  as 
evidenced  by  empirical  data  from  those 
programs  in  such  factors  as — 

(A)  Student  performance  and 
achievement; 

(B)  Placement  of  students  in  jobs, 
including  the  preparation  of  students  for 
the  occupation  of  homemaking;  and 

(C)  Successful  transfer  of  students  to 
a  wide  variety  of  postsecondary 
educational  programs; 

(ii)  Proposes  project  objectives  that 
contribute  to  the  improvement  of 
consumer  and  homemaking  education; 
and 

(iii)  Proposes  to  use  unique  and 
innovative  techniques  to  produce 
benefits  that  address  educational 
problems  and  needs  that  are  of  national 
significance. 

(b)  The  Secretary  also  uses  the 
criteria  and  points  in  §  426.21(c)-{h)  to 
evaluate  an  application. 
(Authority:  20  U.S.C.  2420a) 

§  426.23    Wttat  selection  criteria  does  the 
Secretary  use  for  ttte  ConuntMiity-based 
Organization  Projects? 

(a)  The  Secretary  uses  the  following 
criterion  to  evaluate  an  application  for  a 
grant  or  cooperative  agreement: 

Program  factors.  (10  points)  The 
Secretary  reviews  the  quality  of  a 
proposed  project  to  assess  the  extent  to 
which  the  proposed  project — 

(1)  Will  assist  disadvantaged  youths 
in  preparing  for  technical  and 
professional  health  careers; 

(2)  Provides  for  adequate  and 
appropriate  involvement  of  local 


schools,  institutions  of  higher  education, 
and  businesses  in  the  project, 
including — 

(i)  Clear  identification  of  partnership 
members: 

(ii)  Involvement  of  partnership 
members  in  the  planning  of  the  project: 
and 

(iii)  Involvement  of  partnership 
members  in  the  operation  of  the  project; 
and 

(3)  Will  coordinate  activities  to  ensure 
that  the  project  will  help  meet  current 
and  projected  occupational  needs  in  the 
area. 

(b)  The  Secretary  also  uses  the 
criteria  and  points  in  §  426.21(b}-{h)  to 
evaluate  an  application. 

(Authority:  20  U.S.C.  2420a) 

§  426.24    What  selection  criteria  does  the 
Secretary  use  for  Agriculture  Action 
Centers? 

(a)  The  Secretary  uses  the  foliowing 
criterion  to  evaluate  an  application  for  a 
grant  or  cooperative  agreement: 

Program  factors.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
proposed  Agriculture  Action  Center 
will— 

(1)  Provide  vocational  education  to 
meet  current  and  projected  occupational 
needs;  and 

(2)  Be  located  in  a  service  area  that 
includes  a  high  concentration  of 
individuals  who  are — 

(i)  Adversely  affected  by  farm  and 
rural  economic  downturns; 
(ii)  Dislocated  from  farming;  and 
(iii)  Dislocated  from  agriculturally- 
related  businesses  and  industries  that 
are  adversely  affected  by  farm  and  rural 
economic  downturns. 

(b)  The  Secretary  also  uses  the 
criteria  and  points  in  §  426.21(b)-{h)  to 
evaluate  an  application. 

(Authority:  20  U.S.C.  2420a) 

§  426.25    What  additional  factors  may  the 
Secretary  consider? 

After  evaluating  applications 
according  to  criteria  in  §§  426.21.  426.22. 
426.23.  or  426.24.  the  Secretary  may  fund 
other  than  the  most  highly  rated 
applications  if  doing  so  would  improve 
the  geographical  distribution  of  projects 
funded  under  this  part. 

(Authority:  20  U.S.C.  2420a) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  426.30    What  Is  the  requirement 
regarding  cost-sharing? 

(a)  A  recipient  of  an  award  under  this 
part  shall  provide  not  less  than  25 
percent  of  the  total  cost  (the  sum  of  the 


Federal  and  non-Federal  shares)  of  the 
project  it  conducts  under  this  program. 

(b)  In  accordance  with  subpart  G  of  34 
CFR  part  74.  the  non-Federal  share  may 
be  in  the  form  of  cash  or  in-kind 
contributions,  including  the  fair  market 
value  of  facilities,  overhead,  personnel, 
and  equipment. 

(Authority:  20  U.S.C.  2420a(b)(2)) 

§  426.31    What  is  the  requirement 
regarding  dissemination? 

Recipients  must  disseminate  the 
results  of  projects  assisted  under  this 
part  in  a  manner  designed  to  improve 
the  training  of  teachers,  other 
instructional  personnel,  counselors,  and 
administrators  who  are  needed  to  carry 
out  the  purposes  of  the  Act. 

(Authority:  20  U.S.C.  2420a(d)) 

§  426.32    What  are  the  evaluation 
requirements? 

(a)  Each  grantee  shall  provide  and 
budget  for  an  independent  evaluation  of 
grant  activities. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature. 

(c)  The  evaluation  must  be  based  on 
student  achievement,  completion,  and 
placement  rates  and  project  and  product 
spread  and  transportability. 

(d)  A  proposed  project  evaluation 
design  must  be  submitted  to  the 
Secretary  for  review  and  approval  prior 
to  the  end  of  the  first  year  of  the  project 
period. 

(e)  A  summary  of  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department's  Program  Effectiveness 
Panel  must  be  submitted  to  the 
Secretary  during  the  last  year  of  the 
project  period. 

(Authority:  20  U.S.C.  2420a) 

§  426.33    May  the  Secretary  restrict  the 
use  of  funds  for  equipment? 

The  Secretary  may  restrict  the  amount 
of  Federal  funds  made  available  for 
equipment  purchases  to  a  certain 
percentage  of  the  total  grant  for  a 
project.  The  Secretary  may  announce 
through  a  notice  published  in  the 
Federal  Register  the  percentage  of 
Federal  funds  that  may  be  used  for  the 
purchase  of  equipment. 

(Authority:  20  U.S.C.  2420a) 

29.  Part  427  is  added  to  read  as 
follows: 

PART  427— BILINGUAL  VOCATIONAL 
TRAINING  PROGRAM 

Subpart  A— General 

Sec. 

427.1    What  is  the  Bilingual  Vocational 
Training  Program? 
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427.2  Who  is  eligible  for  an  award? 

427.3  What  activities  may  the  Secretary 
fund? 

427.4  What  reflations  apply? 

427.5  Whdt  definitions  apply? 

Subpart  B— How  Does  One  Apply  for  an 
Award? 

427.10    What  must  an  application  coSttain? 

Subpart  C— How  does  ttie  Secretary  Aaka 
an  Award? 

427.20  How  does  the  Secretary  evaluate  an 
application? 

427.21  What  selection  criteria  does  the 
Secretary  use? 

427.22  What  additional  factors  does  the 
Secretary  consider? 

Subpart  D— Wtiat  Condition*  Must  be  Met 
After  an  Award? 

427.30    What  are  the  evaluation 
requirements? 
Authority:  20  U.S.C.  2441(a).  unless 
otherwise  noted. 

Subpart  A— General 

§  427. 1    What  is  the  Bilingual  Vocational 
Training  Program? 

The  Bilingual  Vocational  Training 
Program  provides  financial  assistance 
for  bilingual  vocational  education  and 
training  for  limited  English  proficient 
out-of'School  youth  and  adults,  to 
prepare  these  individuals  for  jobs  in 
recognized  occupations  and  new  and 
emerging  occupations. 

(Authority:  20  U.S.C.  2441(a)) 

§427.2    Who  is  eligible  for  an  award? 

(a)  The  following  entities  are  eligible 
for  an  award  under  this  program: 

(1)  State  agencies. 

(2)  Local  educational  agencies  (LEAs). 

(3)  Postsecondary  educational 
institutions. 

(4)  Private  nonprofit  vocational 
training  institutions. 

(5)  Other  nonprofit  organizations 
specially  created  to  serve  or  currently 
serving  individuals  who  normally  use  a 
language  other  than  English. 

(b)  Private  for-profit  agencies  and 
organizations  are  eligible  only  for 
contracts  under  this  program. 

(Authority:  20  U.S.C  2441(a)) 

§  427.3    What  activities  may  the  Secretary 
fund? 

(a)  The  Secretary  provides  grants, 
cooperative  agreements,  or  contracts 
for — 

(1)  Bilingual  vocational  training 
projects  for  limited  English  proficient 
out-of-school  youth  and  adults  who  are 
available  for  training  and  employment; 

(2)  Bilingual  vocational  education  and 
training  projects  for  limited  English 
proficient  out-of-school  youth  and  adults 
who  have  already  entered  the  labor 


market  but  who  desire  or  need  English 
language  skills  and  job  skills  training  or 
retraining  to  achieve  employment  in  a 
recognized  occupation  or  new  and 
emerging  occupations,  adjust  to 
changing  work  force  needs,  expand  their 
range  of  skills,  or  advance  in 
employment;  and 

(3)  Training  stipends  for  participants 
in  bilingual  vocational  training  projects. 

(b)  Bilingual  vocational  training 
projects  must  include  instruction  in  the 
English  language  to  ensure  that 
participants  in  that  training  will  be 
equipped  to  pursue  occupations  in  an 
English  language  environment. 

(c)  In  the  Commonwealth  of  Puerto 
Rico,  the  Bilingual  Vocational  Training 
Program  may  provide  for  the  needs  of 
students  of  limited  Spanish  proficiency. 

(Authority:  20  U.S.a  2441(a),  (e)(2)) 

§427.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Bilingual  Vocational  Training  Program: 

(a)  The  regulations  in  34  CFR  part  400. 

(b)  The  regulations  in  this  part  427. 

(Authority:  20  U.S.C  2441(a)) 

§427.5    What  defirmions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  program. 

(Authority:  20  U.S.C.  2441(a)) 

Subpart  B— How  Does  One  Apply  for 
an  Award? 

§  427.10    What  must  an  application 
contain? 

(a)  An  application  must — 

(1)  Provide  an  assurance  that  the 
activities  and  services  for  which 
assistance  is  sought  will  be 
administered  by  or  under  the 
supervision  of  the  applicant; 

(2)  Propose  a  project  of  a  size,  scope, 
and  design  that  will  make  a  substantial 
contribution  toward  carrying  out  the 
purpose  of  the  Bilingual  Vocational 
Training  Program; 

(3)  Contain  measurable  goals  for  the 
enrollment,  completion,  and  placement 
of  program  participants; 

(4)  Include  a  comparison  of  how  the 
applicant's  goals  take  into  consideration 
any  related  standards  and  measures  in 
the  geographic  area  for  the  Job 
Opportunities  and  Basic  Skills  Training 
(JOBS)  program  (42  U.S.C  681  et  seq] 
and  any  ]ob  Training  Partnership  Act 
(JTPA)  programs  (29  U.S.C.  1501  et  seq.) 
and  any  standards  set  by  the  State 
Board  for  Vocational  Education  for  the 
occupational  and  geographic  area; 

(5)  Describe,  for  each  occupation  for 
which  training  is  to  be  provided,  how 
successful  program  completion  will  be 
determined  and  reported  to  the 
Secretary  in  terms  of  the  academic  and 


vocational  competencies  to  be 
demonstrated  by  enroUees  prior  to 
successful  completion  and  any  academic 
or  work  credentials  expected  to  be 
acquired  upon  completion;  and 

(6)  Be  submitted  to  the  State  board  for 
vocational  education  (State  board) 
established  under  section  111  of  the  Act 
for  review  and  comment,  including 
comment  on  the  relationship  of  the 
proposed  project  to  the  State's 
vocational  education  program. 

(b)  An  applicant  shall  include  any 
comments  received  under  paragrapih 
(a)(6)  of  this  section  with  the 
application. 

(Authority:  20  U.S.C.  2441(a),  (d)(1)  and  (2)) 

Subpart  C— How  Does  th«  Secretary 
Make  an  Award? 

§  427.20    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  l)asis  of  the  criteria  in 
i  427.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  427.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  in  S  427.21. 

(Authority;  20  U.S.C  2441(a)) 

§  427.2 1    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate  an 
application: 

(a)  Need.  (15  points)  (1)  The  Secretary 
reviews  each  application  for  specific 
information  that  shows  the  need  for  the 
proposed  bilingual  vocational  training 
project  in  the  local  geographic  area, 
including — 

(i)  The  employment  training  need  to 
be  met; 

(ii)  The  labor  market  need  to  be  met; 
and 

(iii)  The  relationship  of  the  proposed 
project  to  other  employment  training 
programs  in  the  community. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  proposes  measurable 
goals  for  student  enrollment, 
completion,  and  placement  and 
describes  how  the  applicant  sets  the 
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goals  taking  into  consideration  the 
standards  and  measures  for  JOBS 
programs  and  JTPA  programs  and  any 
standards  set  by  the  State  Board 
established  under  section  111  of  the  Act 
for  the  occupation  and  geographic  area. 

(3)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  defines  successful 
program  completion  (or  describes  how 
successful  program  completion  will  be 
defined  and  reported  to  the  Secretary)  in 
a  way  consistent  with  the  goals  of  the 
program  for  each  occupation  for  which 
training  is  to  be  provided. 

(4)(i)  The  Secretary  reviews  each 
application  for  specific  information  that, 
upon  completion  of  their  training,  more 
than  65  percent  of  the  trainees  will  be 
employed  in  jobs  (including  military 
specialties)  related  to  their  training,  or 
will  be  enrolled  for  further  training 
related  to  their  training  under  this 
program.  This  information  should 
correspond  to  the  information  described 
in  paragraph  (a)(1)  of  this  section. 

(ii)  The  estimated  job  placement  rate 
should  be  supported  by  past  records, 
actual  employer  job  commitments, 
anticipated  job  openings,  or  other 
pertinent  information. 

(b)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  for 
an  effective  plan  of  management  that 
ensures  proper  and  efficient 
administration  of  the  project, 
including — 

(1)  Clearly  defined  project  objectives 
that  relate  to  the  purpose  of  the 
Bilingual  Vocational  Training  Program; 

(2)  For  each  objective,  the  specific 
tasks  to  be  performed  in  order  to 
achieve  the  specified  project  objective; 

(3)  How  the  applicant  plans  to  use  its 
resources  and  personnel  to  achieve  each 
objective;  and 

(4)  If  the  applicant  plans  to  use  a 
project  advisory  committee,  a  clear  plan 
for  using  a  project  advisory  committee 
to  assist  in  project  development,  to 
review  curriculum  materials,  and  to 
make  recommendations  about  job 
placements. 

(c)  Program  factors.  (20  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  training  to  be 
provided,  including — 

(i)  Provision  of  vocational  skills 
instruction  in  English  and  the  trainees' 
native  languages; 

(ii)  Provision  of  job-related  English-as- 
a-second  language  instruction; 

(iii)  Coordination  of  the  job-related 
English-as-a-second  language 
instruction  with  the  vocational  skills 
instruction; 

(iv)  Recruitment  procedures  that  are 
targeted  towards  limited  English 
proficient  out-of-school  youth  and  adults 


who  have  the  greatest  need  for  bilingual 
vocational  training; 

(v)  Assessment  procedures  that 
evaluate  the  language  and  vocational 
training  needs  of  the  trainees; 

(vi)  Provision  of  counseling  activities 
and  employability  skills  instruction  that 
prepare  trainees  for  employment  in  an 
English  language  environment;  and 

(vii)  Job  development  and  job 
placement  procedures  that  provide 
opportunities  for  career  advancement  or 
entrepreneurship. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  project's 
potential  to  have  a  lasting  impact  in  the 
local  geographic  area,  including  the 
potential  impact  of  the  project  on — 

(i)  Program  participants; 

(ii)  The  agency  or  agencies 
responsible  for  administering  the 
bilingual  vocational  training  program; 

(iii)  Other  employment  training 
services  in  the  local  area;  and 

(iv)  The  community. 

(d)  Key  personnel.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications  of  the  director 
and  other  key  personnel  to  be  used  in 
the  project; 

(ii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraph  (d)(l)(i)  of  this  section  will 
commit  to  the  project;  and 

(iii)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  personnel  will 
be  selected  without  regard  to  race,  color, 
national  origin,  gender,  age,  or 
disability. 

(2)  To  determine  personnel 
qualffications  under  paragraph  (d)(l)(i) 
of  this  section,  the  Secretary  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 

(ii)  Experience  and  training  in  project 
management;  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(e)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  sufficient  to  support 
the  proposed  project,  and  that  it 
represents  a  cost  effective  use  of 
Bilingual  Vocational  Training  Program 
funds; 

(2)  Costs  are  necessary  and 
reasonable  in  relation  to  the  objectives 
of  the  proposed  project;  and 

(3)  The  facilities,  equipment,  and 
supplies  that  the  applicant  plans  to  use 
are  adequate  for  the  proposed  project. 

(f)  Evaluation  plan.  (10  points) 


The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  project's  evaluation  plan,  including 
the  extent  to  which  the  plan — 

(1)  Is  clearly  explained  and 
appropriate  for  the  project; 

(2)  Identifies  at  a  minimum,  types  of 
data  to  be  collected  and  reported  with 
respect  to  the  English-language 
competencies  and  academic  and 
vocational  competencies  demonstrated 
by  participants  and  the  number  and 
kinds  of  academic  and  work  credentials 
acquired  by  individuals  who  complete 
the  training; 

(3)  Identifies  at  a  minimum,  types  of 
data  to  be  collected  and  reported  with 
respect  to  enrollment,  completion,  and 
placement  of  participants  by  sex,  racial 
or  ethnic  group,  socio-economic  status, 
and  where  appropriate,  by  level  of 
English  proficiency,  for  each  occupation 
for  which  training  is  provided; 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as,  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results;  and 

(5)  Makes  use  of  an  external 
evaluator. 

(g)  Demonstration  and  dissemination. 
(10  points)  The  Secretary  reviews  each 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the 
project  period,  including — 

(1)  High  quality  in  the  design  of  the 
demonstration  and  dissemination  plan 
and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 

(2)  Provisions  for  publicizing  the 
project  at  the  local.  State,  and  national 
levels  by  conducting  or  delivering 
presentations  at  conferences, 
workshops,  and  other  professional 
meetings  and  by  preparing  materials  for 
journal  articles,  newsletters,  and 
brochures; 

(3)  Provisions  for  making  available  the 
methods  and  techniques  used  by  the 
project  to  others  interested  in  replicating 
these  methods  and  techniques,  such  as 
by  inviting  them  to  observe  project 
activities; 

(4)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  replicate  project 
activities  and  the  methods  for  making 
the  materials  available;  and 

(5)  Provisions  for  assisting  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project. 

(Authority:  20  U.S.C.  2441(a)) 


Federal  Register  /  Vol.  56.  No.  198  /  Friday,  October  11.  1991  /  Proposed  Rules  51543 


§  427.22    Wtwt  additional  factors  do««  tt)« 
Secretary  consider? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  in  S  427.21  and 
consulting  with  the  appropriate  State 
board  established  under  section  111  of 
the  Act.  the  Secretary  determines 
whether  the  most  highly  rated 
applications  are  equitably  distributed 
among  populations  of  individuals  with 
limited  English  proficiency  within  the 
affected  State. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the — 

(1)  Equitable  distribution  of  assistance 
among  populations  of  individuals  with 
limited  English  proficiency  within  a 
State;  or 

(2)  Geographical  distribution  of 
projects  funded  under  this  program, 

(Authority:  20  U.SC  2441(d)(5)) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  427.30    What  are  the  evaluation 
requirements? 

(a)  Each  grantee  shall  annually 
provide  and  budget  for  an  independent 
evaluation  of  its  activities. 

(b)  The  evaluation  must  be  both 
formative  and  summative  in  nature. 

(c)  The  annual  evaluation  must 
include  descriptions  and  analyses  of  the 
accuracy  of  records  and  validity  of 
measures  by  the  project  to  establish  and 
report  on  the  English-language 
competencies  and  academic  and 
vocational  competencies  demonstrated 
and  the  academic  and  work  credentials 
acquired. 

(d)  The  annual  evaluation  must 
contain  descriptions  and  analyses  of  the 
accuracy  of  records  and  validity  of 
measures  used  by  the  project  to 
establish  and  report  on  participant 
enrollment,  completion,  and  placement 
by  sex,  radal  or  ethnic  group,  socio- 
economic status,  and  if  appropriate,  by 
level  of  English  proficiency  for  each 
occupation  for  which  training  has  been 
provided. 

(e)  The  annual  evaluation  must  also 
include — 

(1)  The  pantee's  progress  in  achieving 
the  objectives  in  its  approved 
appUcation.  including  any  approved 
revisions  of  the  application: 

(2)  If  applicable,  actions  taken  by  the 
grantee  to  address  significant  barriers 
impeding  progress;  artd 

(3)  The  effectiveness  of  the  project  in 
promoting  key  elements  for  participants' 
job  readiness,  including — 

(i)  Coordination  of  services;  and 
(ii)  Improved  English-language, 

academic  and  vocational  skills 

competencies. 


(Authority.  20  US.C.  2441(a)) 

30.  Part  428  is  added  to  read  as 

follows: 

PART  428— BILINGUAL  VOCATIONAL 
INSTRUCTOR  TRAINING  PROGRAM 

Subpart  A— General 

Sec. 

426.1  What  it  the  Bilinguai  VocatioDdl 
Instructor  Training  Program? 

428.2  Who  is  eligible  for  an  award? 

428.3  What  activities  may  the  Secretary 
fund? 

428.4  What  regulations  apply? 

428.5  What  definitions  apply? 

Subpart  B— How  Do«s  One  Apply  for  an 
Award? 

428.10    What  must  an  application  contain? 

Subpart  C— How  Does  the  Secretary  Make 
an  Award? 

428.20  How  docs  the  Secretary  evaluate  an 
application? 

428.21  What  selection  criteria  does  the 
Secretary  use? 

428.22  What  additional  factors  does  the 
Secretary  consider? 

Authority:  20  U.S.C.  2441(b).  unless 
otherwise  noted. 

Subpart  A— General 

§  428.1    What  is  the  Bilingual  Vocational 
Instructor  Training  Program? 

The  Bilingual  Vocational  Instructor 
Training  Program  provides  financial 
assistance  for  preservice  and  inservice 
training  for  personnel  participating  in  or 
preparing  to  participate  in  bilingual 
vocational  education  and  training 
programs  for  limited  English  proficient 
out-of-school  youth  and  adults. 

(Authority:  20  U.S.a  2441(b)) 

§428.2    Who  Is  eligible  for  an  award? 

(a)  The  following  entities  are  eligible 
for  grants,  contracts,  or  cooperative 
agreements  under  this  program: 

(1)  State  agencies. 

(2)  Public  and  private  nonprofit 
educational  institutions. 

(b)  Private  for-pront  educational 
institutions  are  eligible  only  for 
contracts  under  this  program. 

(Authority:  20  U.S.C  2441(b)(1)) 


§  428.3 
fund? 


What  activities  may  the  Secretary 


(a)  The  Secretary  provides  assistance 
through  grants,  contracts,  or  cooperative 
agreements  for — 

(1)  Preservice  and  inservice  training 
for  instructors,  aides,  counselors,  or 
other  ancillary  personnel  participating 
in  or  preparing  to  participate  in  bilingual 
vocational  training  programs  for  out-of- 
school  youth  and  adults;  and 


(2)  Fellowships  and  traineeships  for 
individuals  participating  in  preservice  or 
inservice  training. 

(b)  The  Secretary  does  not  make  an 
award  under  this  program  unless  the 
Secretary  determines  that  the  applicant 
has  an  ongoing  vocational  education 
program  in  the  field  in  which 
participants  will  be  trained,  and  can 
provide  instructors  with  adequate 
language  capabilities  in  the  language 
other  than  English  to  be  used  in  the 
bilingual  vocational  training  project. 
(Authority:  20  U.S.C.  2441(b)) 

§428.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Bilingual  Vocational  Training  Program: 

(a)  The  regulations  in  34  CFR  part  400. 

(b)  The  regulations  in  this  part  428. 
(Authority:  20  U.S.C  2441(b)) 

§428.5    What  definitions  apply? 

The  definitions  in  34  CFR  400.4  apply 
to  this  program. 

(Authority:  20  U.S.C.  2441(b)) 

Subpart  B— How  Does  One  Apply  for 
an  Award? 

§428.10    What  must  an  application 
contain? 

An  application  must — 

(a)  Provide  an  assurance  that  the 
activities  and  services  for  which 
assistance  is  sought  will  be 
administered  by  or  under  the 
supervision  of  the  applicant; 

(b)  Propose  a  project  of  a  size,  scope 
and  design  that  will  make  a  substantial 
contribution  toward  carrying  out  Ihe 
purpose  of  the  Bilingual  Vocational 
Instructor  Training  Program; 

(c)  Describe  the  capabilities  of  the 
applicant,  including  vocational  training 
or  education  courses  offered  by  the 
applicant,  accreditation,  and  any 
certification  of  courses  by  appropriate  • 
State  agencies; 

(d)  Describe  the  qualifications  of 
principal  staff  to  be  used  in  the  bilingual 
vocational  instructor  training  project; 

(e)  Describe  the  number  of 
participants  to  be  served,  the  minimum 
qualifications  for  project  participants; 
and  the  selection  process  for  project 
participants; 

(f)  Include  the  projected  amount  of  the 
fellowships  or  traineeships,  if  any; 

(g)  Contain  sufficient  information  for 
the  Secretary  to  make  the  determination 
required  by  §  428.3(b):  and 

(h)  Provide  an  assurance  that 
preservice  training  will  be  provided  to 
individuals  who  have  indicated  their 
intent  to  engage  as  personnel  in  a 
vocational  education  program  that 
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serves  limited  English  proficient  out-of- 
school  youth  and  adults. 
{Authority:  20  U.S.C.  2441(d)(1).  (4)) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  428.20    How  does  ttie  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
§  428.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  or  this  section,  based 
on  the  criteria  in  §  428.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  is  indicated  in 
parentheses  after  the  heading  for  each 
criterion. 

(d)  For  each  competition,  in  a  notice 
published  in  the  Federal  Register,  the 
Secretary  may  assign  the  reserved  15 
points  among  the  criteria  in  §  428.21. 

(Authority:  20  U.S.C.  2441(b).  (d)(5)) 

§  428.21    What  selection  criteria  does  ttie 
Secretary  use? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Need.  (15  points)  (1)  The  Secretary 
reviews  each  application  to  determine 
the  need  for  the  proposed  bilingual 
vocational  instructor  training  project, 
including — 

(i)  The  need  for  the  project  in  the 
specific  geographic  area(s)  to  be  served 
by  the  proposed  project; 

(ii)  The  training  needs  of  program 
participants  to  be  served  by  the 
proposed  project; 

(iii)  How  these  needs  will  be  met 
through  the  proposed  project;  and 

(iv)  The  relationship  of  the  proposed 
project  to  other  ongoing  personnel 
development  programs  in  the  geographic 
area(s)  to  be  served  by  the  proposed 
project. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which,  upon  completion  of  their  training, 
program  participants  will  work  with 
programs  that  provide  vocational 
education  to  limited  English  proficient 
out-of-school  youth  and  adults. 

(b)  Program  design.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  program 
design  and  the  potential  of  the  project  to 
have  a  lasting  impact  on  the  geographic 
area(s)  to  be  served  by  the  proposed 
project,  including — 

(1)  Potential  to  increase  the  skill  level 
of  program  participants,  with  particular 
regard  to  the  following  areas: 


(i)  Knowledge  of  the  needs  of  limited 
English  proficient  out-of-school  youth 
and  adults  enrolled  in  vocational 
education  programs,  and  how  those 
needs  should  influence  teaching 
strategies  and  program  design. 

(ii)  Understanding  of  bilingual 
vocational  training  methodologies. 

(iii)  Techniques  for  preparing  limited 
English  proficient  out-of-school  youth 
and  adults  for  employment;  and 

(2)  Potential  to  increase  access  to 
vocational  education  for  limited  English 
proficient  out-of-school  youth  and 
adults. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  for 
an  effective  plan  of  management  that 
ensures  proper  and  efficient 
administration  of  the  project, 
including — 

(1)  Clearly  defined  project  objectives 
that  relate  to  the  purpose  of  the 
Bilingual  Vocational  Instructor  Training 
Program; 

(2)  For  each  objective,  the  specific 
tasks  to  be  performed  in  order  to 
achieve  the  specified  project  objective; 
and 

(3)  How  the  applicant  plans  to  use  its 
resources  and  personnel  to  achieve  each 
objective. 

(d)  Key  personnel.  (10  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  key  personnel 
the  applicant  plans  to  use  on  the  project, 
including — 

(i)  The  qualifications  of  the  director 
and  other  key  personnel  to  be  used  in 
the  project; 

(ii)  The  appropriateness  of  the  time 
that  each  person  referred  to  in 
paragraph  (d)(l)(i)  of  this  section  will 
commit  to  the  project;  and 

(iii)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  personnel  will 
be  selected  without  regard  to  race,  color, 
national  origin,  gender,  age.  or 
disability. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (d)(l)(i) 
of  this  section,  the  Secretary  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 

(ii)  Experience  and  training  in  project 
management;  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(e)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  sufficient  to  support 
the  proposed  project,  and  that  it 
represents  a  cost  effective  use  of 
Bilingual  Vocational  Instructor  Training 
Program  funds; 


(2)  Costs  are  necessary  and 
reasonable  in  relation  to  the  objectives 
of  the  proposed  project;  and 

(3)  The  facilities  that  the  applicant 
plans  to  use  are  adequate  for  the 
proposed  project. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and 
appropriate  for  the  bilingual  vocational 
instructor  training  project; 

(2)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(3)  Identifies  outcomes  of  the  project 
in  terms  of  enrollment,  completion  and 
after — training  work  commitments  of 
participants  by  sex,  racial  or  ethnic 
group,  and  by  level  and  kinds  of 
language  proficiency; 

(4)  Identifies  expected  learning  and 
skills  outcomes  for  participants  and  how 
those  outcomes  will  be  measured. 

(5)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results. 

(g)  Dissemination  plan.  (10  points) 
The  Secretary  reviews  each  application 
to  determine  the  effectiveness  and 
efficiency  of  the  plan  to  disseminate 
information  about  the  project  and 
demonstrate  project  activities  and 
results,  including — 

(1)  High  quality  in  its  design  and 
procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 
and 

(2)  A  description  of  the  types  of 
materials  the  applicant  plans  to  develop 
and  make  available  to  help  others 
replicate  project  activities,  and  the 
methods  to  be  used  to  make  the 
materials  available. 

(Authority:  20  U.S.C.  2441(b)) 

§  428.22    What  additional  factors  does  the 
Secretary  consider? 

(a)  After  evaluating  the  applications 
according  to  the  criteria  in  §  428.21,  and 
consulting  with  the  appropriate  State 
board  established  under  section  111  of 
the  Act,  the  Secretary  determines 
whether  the  most  highly  rated 
applications  are  equitably  distributed 
among  populations  of  individuals  with 
limited  English  proficiency  within  the 
affected  State. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the — 

(1)  Equitable  distribution  of  assistance 
among  populations  of  individuals  with 
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limited  English  proficiency  within  the 
affected  State;  or 

(2)  Geographical  distribution  of 
projects  funded  under  this  program. 

(Authority:  20  U.S.C.  2441(d)(5)) 
PARTS  469-498— [RESERVED] 
31.  Parts  469  through  498  are  reserved. 

Appendix  B — Summary  of  the  Results  of 
Negotiated  Rulemaking 

Note:  This  appendix  is  to  be  published  in 
the  Federal  Register  with  the  proposed 
regulations,  but  it  is  not  to  be  codified  in  the 
Code  of  Federal  Regulations. 

The  purpose  of  this  appendix  is  to 
provide  a  general  summary  of  the  results 
of  the  negotiated  rulemaking  conducted 
pursuant  to  section  504(b)  of  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  Amendments 
of  1990  (Public  Law  No.  101-392. 104 
Stat.  753  (1990)).  Public  Law  No.  101-392 
amends  the  Carl  D.  Perkins  Vocational 
Education  Act  (20  U.S.C.  2301  et  seq. 
(1988)),  effective  July  1. 1991.  (The  law. 
which  becomes  effective  on  July  1,  is 
referred  to  as  the  "Perkins  Act"  or  the 
"Perkins  Act  as  amended"  in  this 
appendix.) 

The  Federal  Mediation  and 
Conciliation  Service  conducted  the 
negotiated  rulemaking  on  December  17- 
18, 1991.  Fourteen  negotiators  chosen  by 
the  U.S.  Department  of  Education, 
including  a  representative  of  the 
Department,  participated  in  the 
negotiated  rulemaking.  In  addition  to  the 
Department's  representative,  the 
negotiators  included  representatives  of 
particular  constituent  groups  listed  in 
section  504(b)  of  the  Act  and  the 
Department's  ten  regions.  Prior  to  the 
negotiated  rulemaking,  the  Department 
provided  each  negotiator  with  a  copy  of 
a  summary  of  the  regulatory  issues  to  be 
negotiated,  possible  options  for 
resolving  the  issues,  and  draft  proposed 
regulations. 

This  appendix  summarizes  the 
negotiations  held  in  each  of  the  three 
areas  in  which  regulatory  issues  were 
submitted  for  negotiation:  (1) 
Requirements  for  the  use  of  funds;  (2) 
evaluations  under  standards  and 
measures;  and  (3)  services  and  activities 
for  special  populations.  Within  each 
area,  the  individual  regulatory  issues 
negotiated  and  the  decisions  reached,  or 
other  recommendations  made  by  the 
negotiators,  are  summarized. 

Requirements  for  the  Use  of  Funds 

Issue  1:  Section  235(a)  of  the  Act 
provides  that  recipients  must  use  funds 
to  improve  vocational  education 
programs  with  the  full  participation  of 
special  populations.  How  Should  the 


Department  Interpret  "Full  Participation 
of  Individuals  who  are  Members  of 
Special  Populations  "? 

The  draft  proposed  regulations 
interpreted  "full  participation"  as 
requiring  a  recipient  to  provide  the 
supplementary  services  necessary  for 
special  population  members  to  succeed 
in  vocational  education.  The  draft 
proposed  regulations  provided  an 
example  of  a  supplementary  service  that 
a  recipient  might  offer  to  ensure  full 
participation. 

Under  the  draft  proposed  regulations, 
a  recipient  would  be  permitted  to  serve 
other  populations  at  the  same  time  that 
it  is  serving  special  populations  if  it 
meets  the  requirements  in  sections  118 
and  235  (a),  (b),  and  (c)(1)(C)  of  the  Act. 

Decision:  Consensus 

•  All  negotiators  agreed  to  the  draft 
proposed  regulations,  with  S  403.74 
(a)(2)  and  (a)(2){i)  (currently 

§  403.111(a)(2)(i))  of  the  draft  proposed 
regulations  revised  to  read  as  follows: 

(2)  Programs  assisted  with  funds  awarded 
under  (section  231  (a)  or  (d)  or  section  232  of 
the  amended  Perkins  Act)  must — 

(i)  Provide  for  the  full  participation  of 
individuals  who  are  members  of  special 
populations  by  providing  supplementary  and 
other  services  necessary  for  them  to  succeed 
in  vocational  education:  and  *  *  * 

The  negotiators  intended  the  phrase 
"and  other"  to  give  additional  flexibility 
by  allowing  provision  of  8er\'ices  not 
included  in  the  definition  of 
"supplementary  services"  in  section 
521(38)  of  the  Perkins  Act. 

•  In  the  example  following 

§  403.74(a)(2)  of  the  draft  proposed 
regulations,  the  negotiators  also  agreed 
to  substitute,  for  the  phrase  "vocational 
education  course,"  the  phrase  "course 
that  is  part  of  a  vocational  education 
program."  The  negotiators  also  agreed  to 
place  the  example  in  a  question-and- 
answer  format  in  the  preamble  or  in  an 
appendix  to  the  regulations  rather  than 
within  the  text  of  the  regulations.  (See 
appendix  A). 

•  As  a  general  matter,  the  negotiators 
agreed  that  the  preamble  to  the 
regulations  should  contain  a  note  that 
examples  provided  in  the  regulations  or 
elsewhere  are  only  illustrations  of  ways 
in  which  a  recipient  of  funds  can  comply 
with  a  particular  requirement,  and  are 
not  intended  to  be  exclusive. 

Issue  2:  Sections  235  (a)  and  (b)  of  the 
Act  require  recipients  to  use  funds  to 
give  priority  to  a  limited  number  of  sites 
or  programs  that  serve  the  highest 
concentrations  of  special  populations. 
How  Can  a  Recipient  Implement  the 
Requirement  to  give  Priority  to  a 
Limited  Number  of  Sites  or  Programs 


that  Serve  the  Highest  Concentrations 
of  Special  Populations? 

The  draft  regulations  repeated  the 
statutory  language  requiring  priority  and 
gave  an  example  of  providing  priority  to 
a  limited  number  of  sites,  and  an 
example  of  giving  priority  to  a  limited 
number  of  program  areas,  by  ranking 
sites  or  programs  according  to  special 
population  enrollment  and  funding  only 
those  above  the  district-wide  average. 

Decision:  Consensus 

The  negotiators  agreed  to  the  draft 
regulations  with  the  addition  of  a  third 
example  that  will  be  contained  in  the 
regulations  after  §  403.74(b)  (currently 
I  403.111(b)).  The  negotiators  intended 
the  additional  example  to  illustrate  a 
way  of  providing  new  and  better 
opportunities  in  vocational  education  for 
special  population  members.  The  added 
example  reads: 

Example  3: 

First,  an  LEA  or  postsecondary  institution 
identifies  a  site  with  a  high  concentration  of 
special  populations. 

Second,  the  LEA  or  postsecondary 
institution  identifies  a  program  area  at  the 
site  (such  as  health  occupations)  in  which  the 
participation  rate  for  members  of  special 
populations  is  lower  than  the  overall  rate  of 
participation  for  members  of  special 
populations  at  the  site. 

Third,  the  LEA  or  postsecondary  institution 
funds  a  project  at  the  site  designed  to 
improve  the  participation  rate  of  members  of 
special  populations  in  that  program  area. 

Issue  3:  Section  235(c)(1)(C)  of  the  Act 
requires  recipients  to  use  funds  to 
provide  for  the  equitable  participation  of 
special  populations,  consistent  with  the 
assurances  and  requirements  of  section 
118  of  the  Act.  How  Should  the 
Department  Interpret  the  Requirement 
To  Provide  "Equitable  Participation"? 

The  draft  proposed  regulations 
required  recipients  to  provide  special 
population  members  with  an 
opportunity  for  participation  in 
vocational  education  that  is  equal  to  the 
opportunity  provided  to  the  general 
population.  "The  draft  regulations 
provided  two  examples  to  illustrate  how 
the  equitable  participation  of  special 
populations  may  be  provided  in 
vocational  education  programs. 

Decision:  Consensus 

•  The  negotiators  agreed  to  include 
only  the  statutory  language  in  the 
regulation,  revising  S  403.74(c)(3) 
(currently  §  403.111(c))  to  delete  the 
explanatory  language  "so  that  these 
populations  have  an  opportunity  for 
participation  that  is  equal  to  the 
opportunity  afforded  to  the  general 
student  population."  As  revised. 
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§  403.74(c)(31  (currently  §  403.111(cM3)) 
would  read: 

(3)  ■Provide  for  the  equitable  participation 
of  members  of  special  populations  in 
vocational  education  consistent  with  the 
assurances  and  requirements  in  (section  116 
of  the  amended  Perkins  Act). 

•  The  negotiators  also  agreed  to  place 
the  examples  that  followed  §  403.74(c)(3] 
(currently  §  403.111(c)(3))  in  a  question- 
and-answer  format  in  the  preamble  or  in 
an  appendix  to  the  DBgulations.  not 
within  the  text  of  the  regulations.  (See 
appendix  A). 

Issue  4:  SecUon  235(c)(1)(B)  of  the  Act 
requires  recipients  to  use  funds  in 
vocational  education  programs  that 
integrate  academic  and  vocational 
education  in  those  programs  through 
"coherent  sequences  of  courses"  so  that 
students  attain  academic  and 
occupational  competencies.  The  term 
"coherent  sequence  of  courses"  is  also 
used  in  the  Act  in  sections  201(b)(2)(B) 
(State  programs  and  leadership)  and  240 
(11)(B)  and  (12)(A)  (local  ap^bcation). 
How  Should  the  Department  Interpret 
the  Term  "Coherent  Sequence  of 
Courses?" 

The  draft  proposed  regulations 
defined  coherent  sequence  of  courses  to  . 
mean  a  series  of  courses,  or  a  single 
coxirse,  in  which  vocational  education 
and  academic  skills  are  integrated,  so 
long  as  the  courses  or  course  directly 
relates  to  and  leads  to  educational  and 
occupational  competencies.  The 
definition  specifically  provided  that 
competency-based  education,  academic 
education,  and  adult  training  or 
retraining  that  meet  these  requirements 
are  included  in  the  term  "coherent 
sequence  of  courses." 

Decision:  Consensus 

•  In  order  to  more  closely  reflect  the 
statutory  reqxhrement,  the  negotiators 
agreed  to  delete  "or  a  single  course" 
from  the  definition  of  "coherent 
sequence  of  courses"  in  §  430.4(b).  As 
amended,  §  400.4(b)  would  define  the 
term  as  follows: 

Coherent  sequence  of  coorses  means  a 
series  of  couries  in  which  vocational 
education  and  academic  skills  are  integrated, 
and  that  directly  relates  to,  and  leads  to,  both 
educational  and  academic  competencies.  The 
term  includes  competeocy-based  education, 
academic  education,  and  adult  retraining  that 
meet  these  requirements. 

•  To  ensure  the  eligibility  of  adult 
retraining  courses  for  funding,  the 
negotiators  agreed  to  include,  in  a 
question-and-answer  format  in  the 
preamble  or  in  an  appendix  to  the 
regulations,  a  statement  that  the  term 
"coherent  sequence  of  courses"  includes 


sequential  units  encompassed  within  a 
single  adult  retraining  course  that 
otherwise  meets  the  requirements  of  the 
definition.  (See  the  Preamble). 

Evaluations  Under  Standards  and 
Measures 

Issue:  Section  117  of  the  Act  requires 
a  recipient  of  title  il-C  funds  to  perform 
an  annual  evaluation  using  the 
Statewide  system  of  standards  and 
measures  developed  under  section  115 
of  the  Act.  What  Must  a  Recipient 
Evaluate? 

The  options  for  resolving  this  issue 
include  requiring  a  title  II-C  recq>ient  to 
evaluate: 

(1)  The  recipient's  entire  vocational 
education  program; 

(2)  Only  those  particular  projects 
funded  under  title  II-C;  or 

(3)  Only  those  projects  receiving 
Perkins  funds  under  the  State  plan. 

The  draft  proposed  regulations 
reflected  optional),  reqinring  a  title  il-C 
recipient  to  evaluate  its  entire 
vocational  education  program 
regardless  of  which  sp>ecific  projects 
were  funded  with  Perkins  Act  funds. 

Decision:  No  Consensus 

The  positions  taken  by  the  negotiators 
included  the  foUowing: 

•  Some  negotiators  preferred  option 
(1).  requiring  a  recipient's  entire 
vocational  education  program  to  be 
evaluated.  These  negotiators  believed 
that  a  recipient  should  evaluate  its 
entire  vocational  education  program  to 
determine  if  progress  was  made  and 
that  it  was  not  possible  to  measure  the 
effect  of  Perkins  Act  funds  alone. 

•  Other  negotiators  preferred  option 
(3),  which  would  only  require  an 
evaluation  of  specific  projects  receiving 
Perkins  Act  funds  under  the  State  plan. 
Some  of  these  negotiators  agreed  that  it 
would  be  desirable  to  inquire  recipients 
to  evaluate  their  entire  vocational 
education  progrzuns.  However,  they 
believed  that  recipients  will  not  have 
sufficient  local  and  State  funds  to  do  an 
acceptable  evaluation  of  their  entire 
programs. 

Services  and  Activities  for  Special 
Populations 

Issue  1:  Section  118(c)  of  the  Act 
requires  a  recipient  of  Title  II  funds  to 
make  certain  assurances  with  respect  to 
providing  services  to  special  population 
members.  To  Which  ParticuJar  Students 
Do  the  Assurances  Apply? 

The  options  for  resolving  this  isfrue 
include  requiring  a  title  il  recipient  to 
provide  assurances  with  respect  to: 

(1)  Students  in  the  recipient's  projects 
funded  with  title  U  funds; 


(2)  Students  in  any  of  the  recipient's 
projects  funded  with  title  II  or  title  HI 
funds  urrder  the  State  plan;  or 

(3)  Students  in  the  recipient's  entire 
vocational  education  program  (including 
activities  funded  from  non-Federal 
sources). 

The  draft  proposed  regulations 
reflected  option  (2),  requiring  a  title  II 
recipient  to  provide  the  services 
described  in  section  118(c)  of  the  Act  for 
all  students  who  are  members  of  special 
populations  in  projects  funded  with  title 
II  or  title  III  funds  under  the  State  plan. 

Decision:  No  Consensus 

There  was  some  support  for  each  of 
the  options  discussed  above.  The 
positions  taken  by  the  negotiators 
included  the  following: 

•  Option  (1),  which  would  only  apply 
the  section  118(c)  assurances  1o  projects 
funded  under  title  II,  was  supported 
because  it  takes  into  account  that  there 
will  not  be  sufficient  State  and  local 
funds  available  to  fulfill  a  more  broadly 
applied  assurance. 

•  Option  (2)  was  supported  with  an 
amendment  to  the  draft  proposed 
regulation  to  clarify  that  the  section 
118(c)  assurances  were  triggered  by 
receipt  of  title  n  funds,  but  applied  to 
any  funds  received  under  the  State  plan 
(title  II  or  title  III  of  the  Act).  The 
negotiators  supporting  option  (2)  were 
concerned  that  the  services  and 
activities  required  by  the  section  118(c) 
assurances  be  provided  to  the  extent 
possible  with  Perkins  Act  funds  but  that 
the  limitation  on  the  availability  of  State 
and  local  ftmds  for  this  pnrpose  also  be 
taken  into  account. 

•  Option  (3),  which  would  apply  the 
section  118(c)  assurances  to  a  recipient's 
entire  program,  was  supported  because 
it  takes  into  account  numerous  other 
statutory  requirements,  such  as  those 
requiring  the  provision  of  equitable 
participation  of  special  population 
members  and  requiring  Federal  funds  to 
be  used  to  improve  programs,  which 
dictate  that  section  118(c)  of  the  Act  be 
given  a  broad  application. 

Issue  2:  In  addition  to  the  assurances 
required  in  section  118(c)  of  the  Act. 
section  118(b3  of  the  Act  requires  a  local 
educational  agency  to  provide  certahi 
information  to  special  population 
students  and  their  parents.  May  a 
Recipient  Spend  Only  Perkins  Ad 
Funds  To  Provide  the  Services  and 
Information  Required  Under  Sections 
118  (b)  and  (cj  of  the  Act? 

The  options  for  resolving  this  issue 
include: 

(1)  Permitting  a  recipient  to  spend 
only  Perkins  Act  iunds  to  ineet  tbe 
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requirements  of  sections  118  (b)  and  (c) 
of  the  Act;  or 

(2)  Requiring  a  recipient  to  spend 
State  and  local  funds,  in  addition  to 
Perkins  Act  funds,  to  meet  the 
requirements  of  sections  118  (b)  and  (c) 
of  the  Act. 

Under  the  draft  proposed  regulations, 
a  recipient  would  only  be  required  to 
spend  Perkins  funds  to  provide  the 
services  and  activities  required  in 
sections  118  (b)  and  (c)  of  the  Act. 

Decision:  No  Consensus 

There  was  support  for  both  options 
discussed  above.  The  positions  taken  by 
the  negotiators  included  the  following: 

•  Option  (1),  which  would  only 
require  expenditures  from  Perkins  funds, 
was  supported  by  some  negotiators  who 
believed  that  there  will  not  be  sufficient 
State  and  local  funds  to  support  more 
broadly  interpreted  requirements  under 
sections  118  (b)  and  (c)  of  the  Act,  but 
that  the  requirements  should  be  met  to 
the  extent  possible  with  Perkins  Act 
funds. 

•  Option  (2),  which  would  require  that 
recipients  spend  State  or  local  funds,  as 
well  as  Perkins  Act  funds,  to  provide  the 
services  and  activities  required  in 
sections  118  (b)  and  (c]  of  the  Act  was 
supported  because  it  met  the  concern 
that  a  contrary  interpretation  imposing  a 
lesser  requirement  to  provide  funding 
for  these  services  and  activities  would 
result  in  fewer  supplemental  services 
being  provided  to  special  population- 
members  in  the  Federally-funded 
projects. 

Issue  3:  Who  Provides  the  Information 
Required  by  Section  118(b)  of  the  Act  to 
Students  in  a  Local  Educational  Agency 
That  Transferred  All  of  Its  Allocation 
Under  Section  231(d)  of  the  Act? 


Under  the  draft  proposed  regulations, 
an  area  vocational  education  school  or 
intermediate  educational  agency  would 
provide  the  information  described  in 
section  118(b)  of  the  Act  to  special 
population  students  and  their  parents  in 
any  local  educational  agency  whose 
allocation  was  distributed  under  section 
231(d)  of  the  Act  in  its  entirety  to  the 
area  vocational  education  school  or 
intermediate  educational  agency. 

Decision:  Consensus 

All  negotiators  agreed  to  the  draft 
proposed  regulations. 

Note:  This  appendix  is  to  be  published  in 
the  Federal  Register  with  the  proposed 
regulations,  but  it  is  not  to  be  codified  in  the 
Code  of  Federal  Regulations. 

Appendix  C — Synthesis  of  Comments 
from  Regional  Meetings 

In  compliance  with  the  provisions  of 
section  504  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  Amendments  of  1990 
(Act),  the  U.S.  Department  of  Education 
convened  regional  meetings  during 
October  and  November  of  1990  to  obtain 
public  comment  for  the  development  of 
proposed  regulations.  The  major 
purpose  of  the  regional  meetings  was  to 
"provide  for  a  comprehensive  discussion 
and  exchange  of  information"  regarding 
regulatory  issues  under  the  Act. 

The  Act  specified  that  the  Secretary  of 
Education  identify  at  least  four  key 
regulatory  issues  for  discussion  at  the 
regional  conferences.  Beginning  in  late 
August  of  1990.  the  U.S.  Department  of 
Education  initiated  a  process  to  identify 
these  issues  by  convening  a  series  of 
focus  group  discussions  with 
representatives  from  more  than  thirty 
national  professional  associations  with 
an  interest  in  the  administration  of  the 

Consensus— Non-Consensus  Matrix 

[Standards  A  Measures;  Assessment] 


Act.  From  these  discussions,  four  key 
regulatory  issue  areas  were  identiHed. 
The  four  issue  areas  were: 

•  Standards  and  Measures; 
Assessment;  Evaluation:  and  Program 
Improvement. 

•  State  Administration  and 
Leadership. 

•  Use  of  Funds  and  Allocation  Among 
Secondary-Level  Eligible  Recipients. 

•  Special  Populations. 

The  regional  meetings  were  held  in 
Philadelphia,  Pennsylvania.  October  30- 
31, 1990;  Atlanta,  Georgia,  November  5- 
6, 1990;  San  Francisco,  California, 
October  7-«,  1990;  and  Kansas  City. 
Missouri.  November  14-15, 1990.  A  small 
group  process  was  utilized  at  these 
meetings  for  discussing  the  regulatory 
issues  and  receiving  recommendations 
from  the  participants.  The  participants 
indicated  the  issue  area  of  their  interest 
and  were  assigned  to  groups  of 
approximately  25  individuals  to  discuss 
the  issue  area.  In  most  cases,  there  were 
two  small  groups  assigned  to  each  issue 
area.  Reports  of  the  discussions  with 
recommendations  were  prepared  by 
each  group  and  presented  orally  at  the 
conclusion  of  each  regional  meeting. 
Written  reports  were  also  submitted  by 
each  small  group  to  the  U.S.  Department 
of  Education  for  review  and  comparison 
across  the  four  meetings. 

Summary  of  Consensus — Non- 
Consensus 

The  following  charts  represent  a 
consensus/non-consensus  matrix  that 
summarizes  the  recommendations  and 
comments  from  the  small  groups.  Where 
there  was  major  disagreement  as  to  the 
recommendations  between  the  small 
groups  with  the  same  issue  areas,  both 
perspectives  are  reported. 


Issue 


Philadelphia 


Atlanta 


San  Francisco 


Kansas  Oty 


Section  1 15(b)1  (b)2: 
Issue  #1 

ConserKus— Non- 
Consensus. 


No  Consensus  on  whether  to 
Regulate: 

Both  groups  made  generally 
the  same  types  ol  recom- 
mendations. 


Regulations/Clarification 
Needed: 

Both  groups  made  similar  rec- 
ommendations. 


Regulatory  Guidance  Request- 
ed: 
One  group 


No      Regulations;      Guidance 

should  t>e  provided. 
Both  groups  made  similar  rec- 

ommertdations. 
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ISSWB 


PttUadelphia 


Atlanta 


Should  ttie  U.S.  Depart- 
ment o>  Education 
(hereatter  the  Depart- 
ment) define  by  regula- 
tion the  measures  of 
pertormartce  enumer- 
ated in  section  1  tS|t>) 
and.  if  so,  how  s)x>uld 
tt>ey^  defined? 


Section  tlS(a): 
Issue  #2 

Corwensus— T>(on- 
Conseneu*. 

To  wtial  extent  and  in 
what  ways  should  ehgi- 
tite  recipients  tie  al- 
lowed te  make  local 
medificatione  te  ttie 
statevMde  system  of 
cere  standards  and 
measures  required  in 
sectwn  lT5(aj  Should 
this  t>e  regulated,  and.  if 
so  how? 


Section  115'bection  116: 
Issue  #3 

Consensus — Non- 
Consensus. 

How  can  consistency  tje 
achieved  between  ttw 
standanls  and  measures 
as  required  m  section 
115  of  the  Act  and 
ttiose  required  by  the 
;  JTPA    and   JOBS    pro- 

grams. Should  this  be 
regulated,  and  if  so, 
how? 

Section  115: 
Issue  #4 

Consensus — Non  - 
Consensus. 


One  group  reported  tt>at  the 
law.  as  written,  provides  suf- 
ficient information  and  does 
rK)t  require  further  regulation. 
However,  K  was  recommend- 
ed that  the  Department 
define  all  hey  terms  in  sec- 
tion 1 1 5  relating  to  stand- 
ards and  measures  The 
other  group  also  reported  a 
need  for  definitions  of  terms 
and  recommended  regula- 
tions as  follows:  The  Slate. , 
■in  ttie  development  of  its 
system  of  core  standards 
and  measures,  shall  develop 
measures  for  ttie  full  range 
of  both  academic  and  occu- 
pational skills  and  knowl- 
edge for  each  program. 

Aegulations/Clanfication 
Needed: 

Both  groups  made  somewhat 
diffefem  types  of  recommerv 
dotions. 

One  group  believed  that  regu- 
lations should  indicate  that 
each  State  plan  will  descrit>e 
a  precess  for  LEAs  to  utilize 
in  order  to  make  modifica- 
tions (o  the  Stale  system  of 
core  standards  and  meas- 
ures. Furttiermore.  the  lact 
that  the  law  says  that  LEAs 
"may  modify"  does  not  auto- 
matically empower/entitle 
•tie  LEA  to  modify  the 
system.  All  local  modrfica- 
tions  must  be  approved  by 
ttie  State  prior  to  implemen- 
tation. The  other  group  re- 

-  .ported  ttiat  section  1 1 5  ade- 
quately addresses  the  lacn 
that  modifications  of  the 
State's  system  are  allow- 
abta.  However,  it  was  recom- 
mended that  no  modifica- 
tions to  the  standards  be 
made  at  the  local  level, 
rather  the  kx:als  may  make 
modifications  in  ttie  progress 
toward  reaching  the  stand- 
ards. 

No  Regulations  Needed: 

Both  groups  made  essentially 

ttie  same  recommendations. 

No  regulations  needed 


Regulations  Needed: 

Both  groups  made  generally 
ttie  same  types  of  recom- 
mendations. 


The  regulations  should  not  be 
more  directive  than  ttie  Act. 
However,  the  Department 
should  provide  technical  as- 
sistance (written  guidance 
and  inservice)  to  turttwr 
define/ clarify  certain  aspects 
of  this  section.  Some  parts 
of  performance  nwasures 
descrit)ed  in  section  115  (a) 
and  (b)  need  definitions 
through  regulation. 


No   Consensus   on   need   lor 

Regulations: 
No  Consensus  t)atween  groups 


One  group  reported  ttiat  state- 
wide performance  measures 
and  standards  should  be  set 
lor  program  completers. 
These  should  not  be  modifi- 
able locally.  LEAs  would 
have  flexibility  in  attainment 
and  t>e  able  to  set  appropn- 
ate  exit  points,  and  te  give 
credit  tor  incremental  gams. 
Statewide  program  perfornv 
ance  standards  for  place- 
ment and  retention  should 
be  set.  as  appropnata. 
Ttiese  standards  could  tie 
modified  t>a6ed  on  k>cal  con- 
ditions and  populations 
served.  The  other  group  re- 
ported tfiat  ttie  Department 
should  nol  provide  furttier 
definition  or  guidance  m  reg- 
ulation. 


Guidance  Requested: 

Both  groups  made  essentially 
the  same  recommendations. 

The  Perkms  Act  focuses  on  a 
complete  integrated  system 
of  performance  standards 
and  measures,  along  with 
components  aimed  at  attain- 
ing the  standards.  JTPA  and 
JOBS  focus  on  parts  of  a 
system.  Where  the  two  over- 
lap, there  shouU  be  consist- 
ency developed  by  each 
state. 

Guklance  Requested: 

Both  groups  made  essentially 
ttie  same  recommendations. 


San  Francisco 


Performance  measures  need 
to  t>e  defined  in  regulatory 
guidelines.  Occupational 
skills  should  t>e  included  with 
academic  skills  in  d^inltions 
that  clarify  section  175(b)(1). 


Kansas  CAy 


GukJelines  Requested: 
One  group 


Each  State  should  establish 
minimum  core  standards  and 
measures  in  the  State  plan 
as  well  as  ttie  procedures 
for  allowable  local  modifica- 
tion. 


Guidelines  Requested: 
One  group 


Copnptete  consistency  t>etween 
standards  and  measures  in 
ttie  Perkins  Act  and  JTPA 
and  JOBS  cannot  t>e 
achieved.  Where  objective 
measures  overlap  they 
should  be  consistent.  A 
common  definition  of  terms 
for  data  collections  is 
needed. 


Regulations  Needed: 
One  group 


Each  State  shall  define  ttie 
specific  measures  of  per- 
formance. In  acknowledg- 
ment of  the  diversity  among 
states,  the  regulations 
stioutd  recognize  each  State 
Committee  of  Practitioners 
and  the  State  planning  proc- 
ess as  providing  adequate 
guidanoe  and  direction  -m  ttie 
development  of  standards 
and  measures.  Furttier,  ex- 
perimentation and  innovation 
shouM  be  allowed  and  en- 
couraged. 


Regulations  Needed: 

Both  grxHjps  made  similar  rec- 
ommendations. 

The  State  plan  shall  identity 
the  process  and  establish 
critena  for  local  modification 
of  performance  standards 
t>a8ed  on  assessment  crite- 
<na  contained  in  the  State 
j>lan.  Local  modification 
should  include  evidence  of 
improvement  or  commitment 
to  improvement.  A  minority 
'«eport  indicated  that  local 
-modifications  of  standards 
and  measures  shouU  be 
made  primarily  for  the  pur- 
pose of  increasing  access 
and  participtfion  of  special 
populations  and  targeted 
groups.  These  modifications 
sttould  be  reviewed  as  an 
■"inoBfltivo"  to  serve  more 
special  needs  and  targeted 
groapB 


No  Regulations:  Guidance 
should  be  provided. 

Both  groups  made  similar  rec- 
ommendations. 

Encourage  development  of 
complementary  standards  in 
JTPA,  JOBS,  &  the  Perkins 
Act  at  ttie  State  level  wtiere 
there  are  mutual  interests 
and  issues.  Each  State  shall 
have  ttie  flexitiility  to  define 
ttie  measures  and  establish 
standards. 


No  Regulations:  Guidance 
should  be  provided. 

Both  groups  made  similar  rec- 
ommendations. 


UMI 
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tnue 


Are  separate  standards 
and  measures  needed 
for  secondary  and  post- 
secorxJary  levels?  Sec- 
tion 115  does  not  ad- 
dress this  issue  but  V\e 
legislative  history  in  the 
conference  report  says 
different  standards  may 
be  established. 


Section  1 1 7; 

Issue  0i 

Consensus — Norv 
Consensus. 

Should  ttie  program  eva4- 
uatlon  and  Improvement 
requirements  m  section 
117  be  applied  to  the 
entire  vocational  educa- 
tion program  ot  an  eligi- 
ble recipient  or  only  to 
those  particular  pro- 
grams receiving  assist- 
ance under  the  Per1(ir« 
Act  Arr>endments?. 


Section  115/Section  117: 
Issue  #6 

Consensus— Non- 
Consensus. 

Should  tma  standards  and 
measures  requirement  in 
section  1 1 5  and  the  pro- 
gram evaluation  and  im- 
provement requirements 
in  section  117  apply  to 
the  State  admnisterad 
programs  as  well  as  to 
the  Tine  II  basic  grant? 


o>a),. 


tion 
116: 
Issue  #7 

Consensus— Non- 
Consensus. 


ana  oection 


Philadelphia 


There  may  be  several  reasons 
for  having  separate  stand- 
ards and  measures  for  sec- 
ondary and  postsecondary. 
Regulations  should  require 
that  in  the  development  of 
the  State  plan  and  the  core 
system  of  standards  and 
measures,  the  State  must 
address  whether  or  not  sep- 
arate standards  and  meas- 
ures are  needed  for  second- 
ary, adult,  and  postsecond- 
ary vocational  education.  If 
separate  standards  and 
measures  are  developed, 
<t>ere  nHJSt  be  articulation 
between  the  sets  of  stand- 
ards and  measures. 

No  Consensus: 

No  consensus  within  each 
group. 

Realizing  that  Stale  arid  local 
education  agencies  need  to 
evaluate  all  vocational  edu- 
cation programs,  two  domi- 
nate views  were  considered 
in  each  group.  First,  official 
evaluation  and  reporting 
stKMild  follow  funding.  That 
».  ttiose  programs  actually 
receiving  Federal  financial 
•ssistarK»  must  be  evaluat- 
ed and  reported  for  pur- 
poses o<  the  Perkins  Act 
Second,  if  one  occupational 
program  recerves  federal 
support,  then  there  should 
be  reporting  on  the  recipi- 
ent's entire  vocational  edu- 
cation program.  However, 
concern  was  expressed 
about  the  costs  ol  evaluating 
all  programs.  A  definition  of 
"program"  is  needed. 


No  Consensus: 

Both  groups  made  generally 
tfie  same  types  of  recom- 
mendations. 

One  group  recommended  thai 
standards  and  measures 
should  apply  to  both  Title  II 
and  Title  III  programs.  The 
other  group  recommended 
that  the  State  develop  ap- 
propriate systems  for  pro- 
gram evaluation  for  all  State 
administered  programs  in 
Title  III,  which  may  include 
program  appropriate  stand- 
ards and  measures. 


Atlanta 


No  Consensus; 

Both  groups  made  somewfiat 
different  types  of  recommen- 
dations. 


No  additional  regulations  are 
needed  beyond  tt>e  law  and 
ttie  conference  repon  The 
standards  may  t>e  \he  same 
or  may  be  different.  It  is  and 
should  be  a  state  and  local 
decision,  y^^erever  practica- 
bte,  tf>e  same  performance 
measures  stxxjid  be  encour- 
aged for  secondary  and 
postsecondary  levels.  Where 
possible,  there  should  be 
proficiency  levels  such  that 
secorxiary  and  postsecond- 
ary levels  as  seamless  as 
possible. 


No  Corisensus: 

No  consansus  withm  or  t>e- 
tween  groups. 

Majonty-— Tfie  program  evalua- 
tion and  improvement  re- 
quirements m  section  117 
should  be  applied  to  the 
entire  vocatiorial  education 
program  of  an  eligible  recipi- 
ent This  will  be  especially 
important  if  national  evalua- 
tions of  vocational  education 
focus  on  comprehensrve 
ctwnges  in  vocational  edu- 
cauoa  Minority— The  evalua- 
tion and  improvemertf  re- 
quirements should  be  re- 
quired ol  programs  recerving 
Perkins  Act  assKtance.  Norv 
bvxting  guxianoe  sftould  erv- 
courage  and  describe  ttom 
these  evaluations/improve- 
ments would  apply  to  all 
local  vocational  programs. 
Regulations  should  make 
funds  eligible  for  use  to 
evaluate  all  local  vocational 
programs. 

Regulations  Needed: 
Both  groups  made  essentially 
ttie  same  recommendations. 

Section  115  should  apply  to 
programs  under  Title  III  as 
\well  as  Title  II  (where  appro- 
priate). States  should  have 
tfie  option  of  wnting  sepa- 
rate or  different  standards 
and  evaluation  cntena  for 
the  programs  under  Title  II 
and  Title  HI. 


Regulations  Needed: 
Both  groups  made  essentially 
the  same  recommendations. 


San  Francisco 


Regulations  should  clarify  gov- 
ernance and  difference  in 
secondary  and  postsecond- 
ary standards.  Maximum 
flexibility  should  b«  given  to 
States  and  incorporated  into 
the  State  Plan.  In  states 
where  there  is  more  than 
one  governing  board,  it  is 
the  responsil)ility  of  each  to 
develop  their  own  standards 
which  should  be  brought  to- 
gether in  the  State  Plan.  A 
minority  opinion  was  that 
separate  standards  should 
not  be  allowed. 


No  Consensus: 
One  group 


No  Consensus:  There  is  a 
great  deal  of  confusion  re- 
garding the  definition  of  a 
"program."  At  a  minimum,  a 
program  should  be  those 
programs  and  activities 
lurxtod  urxler  the  Act  as  d«- 
scnbed  m  the  State  plan. 


Regulations  Needed: 
One  group 


Standards  and  measures  apply 
to  state  administered  pro- 
grams in  Title  III  as  well  as 
to  the  basic  grant  and 
should  be  consistent  in  the 
State  plan.  This  should  be 
clarified  through  regulations. 


Regulations  Needed: 
One  group 


Kansas  City 


Separate  standards  and  meas- 
ures for  secondary /post  sec- 
ondary should  be  a  state  de- 
cision. Separate  standards 
and  measures  may  tie  estat>- 
lished  by  the  State  Board  for 
secondary  and  postsecond- 
ary or  adult  programs  under 
the  Act.  If  a  State  decides  to 
develop  two  sets  ol  stand- 
ards and  measures,  there 
should  be  language  reflect- 
ing articulation. 


Regulations  Needed: 

No  oor>ser>sus  within  or  be- 
tween groups. 

Onty  Perkins  funded  programs 
will  be  evaluated  under  the 
Perkins  law  and  regulations 
Other  Perspective:  Each  re- 
cipient of  Title  11(c)  financial 
assistance  shell  anrvjally 
evaluate  the  effectiveness  of 
programs  descnbed  m  the 
local  appbcatorw. 


Regulations  Needeo: 
Both  groups  made  similar  rec- 
ommendations. 

Responsibility  for  regulation  ol 
Title  III  shoukj  be  left  to  the 
States.  Standards  and  meas- 
ures shall  be  developed  for 
all  programs  assisted  under 
this  Act.  The  State  may  es- 
tat>lish  performance  stand- 
ards and  measures  for  Title 
III  and  sir^ie  parent  dis- 
placed homemaker  and  sex 
equity  programs  m  accord 
arx:e  with  the  individual  pro- 
gram obiectives  wt«ch  n>ay 
or  may  not  be  consistent 
with  Sec.  115(b)  Program 
evaluation  and  improvement 
requirements  m  section  117 
Shan  apply  to  an  programs 
assisted  under  tfie  Act. 


Regulations  Needed: 
Both  groups  made  essentiaiiy 
Itie  sarr>e  recommendations. 
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Issue 

Philadelphia 

Atlanta 

San  Francisco 

Kansas  City 

How     often     should     the 

One  group  recommended  that 

The     statewide     assessment 

The    assessment    should    be 

An  assessment  shall  be  con- 

State   assessment    be 

regulations  indicate  that  the 

should  be  done  each  time 

conducted,    at   a    minimum. 

ducted  prior  to  the  develop- 

r inducted? 

statewide  assessment  of  the 

the  new  State  plan  is  devel- 

for    each     State     planning 

ment  of  the  initial   3  year 

quality  of  vocational  educa- 

oped.    Regulations     should 

period.  This  should  be  de- 

plan and  a  second  assess- 

tion programs  be  conducted 

clarify  that  the  assessment 

fined  via  regulation. 

ment  prior  to  the  next  State 

once   for   each   Slate   plan 

should  be  conducted  each 

plan. 

penod.  The  other  group  did 

time  there  is  a  State  plan 

not  reach  consensus.  How- 

required in  the  Act  (specifi- 

ever, they  indicated  that  no 

cally  once  for  the   3  year 

further      regulations      were 

plan  and  once  for  the  2  year 

needed  tor  the  initial  assess- 

plan).    However,     for     the 

ment  for  tfie  State  plan. 

second  planning  cycle,  the 
cnteria  in  section  116  should 
be     tied     to     performance 
standards    utilized    in     the 
statewide  system. 

CONSENSUS— NON-CONSENSUS  MATRIX 
[State  Administration  &  Leadership] 


19  91 


Issue 

Philadelphia 

Atlanta 

San  Francisco 

Kansas  City 

Section  102(a)(4)(3): 
Issue  #1 

No  Regulations  Needed: 

No  Regulations  Needed: 

No  Consensus  on  whether  to 
Regulate: 

Flexibility  Requested: 

Consensus— Non- 
Consensus. 

Both  groups  made  essentially 
the  same  recommendations. 

Both  groups  made  essentially 
the  same  recommendations. 

Both  groups  made  similar  rec- 
ommendations. 

Both  groups  made  similar  rec- 
ommendations. 

What  kind  of  expenditures 
are  allowable  under  the 
5  percent  limit  tor  Slate 
administration         under 
section     102(a)(4)    and 
under  the  8.5%  limit  for 
State     programs     and 
leadership  under  section 
102(a)(3)?    Should    the 
regulations  define  what 
the  (Department  will  con- 
sider  to   be   "technical 
assistance"?  Should  al- 
lowable      expenditures 
under  each  setaside  be 
regulated    and.     if    so. 
how? 

Both   groups  agreed  that   no 
regulations   are   needed   as 
the  law  is  specific  enough. 
One    group    indicated    that 
"technical            assistance" 
should  not  be  defined  while 
the    other    group    indicated 
that  It  defined,   parameters 
should  be  established  under 
which    technical    assistance 
would  be  permissible  under 
section  201.   States  should 
be  afforded  flexibility  in  pro- 
viding   technical    assistance 
and/ or   in    meeting   the   re- 
quirements of  section  102(c) 
with  any  funds  earned  over 
into  years  affected  by  these 
amendments. 

States  must  have  flexibility  to 
address  the  needs  of  busi- 
ness and  industry  if  they  are 
to  fill  a  viable  role  in  prepar- 
ing a  competitive  workforce. 
Let  the  States  define  what 
goes   under   each   category 
and  do  not  define  (regulate) 
technical      assistance — that 
)vould  limit  flexitMlity. 

No  Regulations:  Law  is  clear 
concerning  the  5%  for  State 
administration   &   the   8.5% 
for     State     leadership.     No 
need   for   further   clanty   or 
regulation  regarding  a  defini- 
tion for  technical  assistance. 

Regulation  Needed:  Regulation 
is  needed  to  make  permissi- 
ble or  allowable  expendi- 
tures for  technical  assist- 
ance under  State  leadership. 
Assure  flexibility  for  Slates  to 
define  technical  assistance 
but  ensure  that  it  will  be  an 
allowable  expenditure  for 
8.5%  and  other  setasides. 
Regulations  should  be  devel- 
oped which  allow  States  to 
reserve  a  portion  of  the 
funds  for  equity,  criminal  of- 
fenders, and  each  part  of 
Title  III  for  technical  assist- 
ance and  to  carry  out  the 
provisions  of  sections.  Fur- 
thermore, one  of  the  groups 
went  "on  record"  in  their 
recommendation  to  provide 
flexibility  to  the  States 
through  the  provision  of 
technical  assistance  vmth  any 
funds  that  are  "carried  over" 
from  prior  years  into  the 
years  affected  by  these 
amendments  (July  1,  1991 
thru  July  1.  1992).  The  group 
stated  that  this  was  the 
intent  of  the  managers  on 
the  part  of  the  House  and 
the  Senate. 

Section  118(d). 
Issue  #2 

No  Regulations  Needed: 

No      Regulations;      Guidance 
would  be  lielpful: 

No  Regulations  Needed: 

No  Regulations  Needed: 

Consensus— Norv 
Consensus. 

Both  groups  made  essentially 
the  same  recommendations. 

Both  groups  made  similar  rec- 
ommendations. 

Both  groups  made  similar  rec- 
ommendations. 

Both  groups  made  similar  rec- 
ommendations. 

UMI 
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Consensus— Non-Consensus  Matrix— Continued 

[State  Administration  &  Leadership] 


Issu* 

Philadelphia 

Atlanta 

San  Francisco 

Kansas  City 

What    Should    the    State 
6oar(fs    responsibilities 
be  for  the  estal)lishmer* 
of  procedures  for  partici- 
pation and  appeals  as 
required      by      section 
1l8(dr»    What    Itind    of 
"expedited  appeals  pro- 
cedure" IS  required? 

No  regulations  needed  as  the 
taw  states  that  "The  State 
Board  shall  establish  effec- 
tive procedures  .  .  ."  These 
procedures  are  to  be  includ- 
ed in  the  state  and  local 
plans.  Any  regulation  should 
be  in  the  form  of  guidance. 

An  appeals  procedure  must  be 
a  part  of  the  State  plan  as 
required  under  the  law.  Guid- 
arx»    may    be    helpful    for 
some    States    in    identifying 
procedures   to   irfvotve   par- 
ents, teachers,  students,  end 
area    residents    le.,    public 
meetings  or  hearings,  advi- 
sory councils,  etc. 

The  law  is  cloar.  There  is  no 
need  for  Federal  regulations. 
However,  the  requirement  of 
establishing  effective  proce- 
dures for  direct  participation 
should   be   included   in   the 
State  plan. 

Additional  regulations  we  not 
needed  because  the  "proce- 
dures"  and  the  appeal  proc- 
ess are  to  be  addressed  m 
tf»  State  plan  section  of  the 
Act  Clanfy  that  appeal  pro- 
cedures must  observe  mini- 
mum due  process  proce- 
dures. 

Section  118(d): 
Issue  #3 

No  Consensus: 

No  Regutetioos  Needed: 

No  Regulations  Needed: 

No  Consensus: 

(".rwisenius— Noo- 
Consansus. 

Both    groups    made    different 
recommendations. 

Both  groups  made  similar  rec- 
ommendations. 

Both  groups  made  similar  f«e- 

NoCortsensus. 

Should 
apply 
for   sp 
or  to 
sisted 

section      118(d) 
only  to  programs 
lecial   populations 
all  programs  as- 
under the  Act? 
1 

One  group  concluded  that  sec- 
tion 118(d)  applied  only  to 
programs  for  special  popula- 
tions. A  minonty  report  from 
the  other  group  concurred. 
The    other    group    reported 
that  regulations  should  state 
that  section  1ie(d)  applies 
to    all    programs    assisted 
under   the   Act  and   assur- 
ances    of     equal     access 
should  be  included  in  each 
State  plan. 

-Under  the  Act"  Is  interpreted 
to  mean  participatory  plan- 
ning across  the  board  and. 
therefore,    does    meet    the 
needs  of  special  populations. 
Section  118(d)  should  apply 
to  an,  not  just  special  popu- 
lations.   States    should    be 
sure  to  add  other  groups  to 
those  being  served. 

The  law  is  clear.  There  is  f»o 
need  for  Federal  regulations. 
Rationale:  Section  118(a)(2) 
assurances  refers  to  "ttie  full 
range  of  programs "  and  sec- 
tion  118(d)  refers  to    "pro- 
grams under  the  Act ".  How- 
ever, State  plans  should  de- 
scnbe    existing    procedures 
for  general  as  welt  as  spe- 
cial   populations.    Expedited 
appeals  procedures  tor  spe- 
cial populations  must  be  es- 
tablished in  the  State  plan. 

No  Regulations  Needed:  The 
language  of  section  118(c) 
which  addresses  "Assur- 
ances" and  section  118(d) 
wtiich  addresses  "partiopa- 
tory  planning"  provides  the 
necessary  guidelines.  No  ad- 
ditional guidelines  are  rec- 
ommended. Regulations 
Needed:  Regulations  should 
specify  that  section  118(d) 
applies  to  all  programs 
funded  by  the  Act. 

Section  115: 
Issue  ||I4 

No  Regulations  Needed: 

No  Regulations  Needed 

No  Regulations  Needed: 

No  Regulations  Needed: 

Consensus— Noo- 
Consensus. 

Both  groups  made  essentially 
the  same  recommendations. 

Both  groups  made  similar  rec- 
omnnendations. 

Both  groups  made  similar  rec- 
ommendations. 

Both  groups  made  amlsr  rec- 
ommendations. 

Section 
State 
a  Sta 
Practit 
lar  ba 
state* 
stBrxU 
ures. 
consitf 
betwec 
't)oard 
tee  of 

115  requires  the 
board  to  converge 
te   Committee   of 
<jners  "on  a  regu- 
sis"  to  review  the 
ide     system     of 
fds    and    meas- 
What  should  the 
tative  relationship 
jn      the      State 
and  the  CommlH- 
Practitioners  be? 

1 

No  regulations  needed.  The  re- 
lationship with  tt>a  Commfl- 
tee  of  Practitioners  is  adviso- 
ry.  The   Slate   Board   Shalt 
given   reasons   for  not   ac- 
cepting recommendations  of 
the  Committee. 

States   should   be   given   the 
flexibiity    to    determine    the 
structure    and    organization 
for   the    "'committee'.    The 
State     must     consult,     but 
should   not  be   required  to 
take  the  Committee's  advice. 
The  Committee  should  have 
access  to  the  State  board. 
These  provisions  are  allowed 
under   the   law— no   regula- 
tions required. 

The  law  Is  clear.  No  further 
regulations     needed.     The 
committee     is     already     in 
place      and      relationships 
should  be  worked  out  at  the 
State  level  as  tunsdiction  is 
at  different  levels  in  different 
slates. 

- 

No  further  regulation  is  needed 
as  the  law  says  that  the 
committee  will  'review"  and 
"commerrt "  on  the  proposal 
of  core  standards  and  meas- 
ures of  performance.  Oarrfy 
ttiat  sh0(4d  any  recommen- 
dation of  the  Committee  of 
Practitioners  not  be  accepta- 
ble to  the  State  board,  the 
State  board  shall  provide  a 
written  explanation  of  why 
the  recommendation  is  unac- 
ceptable. H  a  State  does  not 
accept  the  committee  rec- 
ommendations, the  law  re- 
quires a  written  response. 

CONSENSUS— Non-Consensus  Matrix 

(Uses  of  Funds] 


Issue 


Philadelphia 


Attama 


San  Francisco 


Kansas  City 


Section  235(b): 
Issue  il'l 

Consensus — Non- 
Consensus. 


No  Consensus 

The  three  groups  made  some- 
what different  recommenda- 
tions. 


No  Consensus  on  Regulations: 

The  tfuee  groups  made  similar 
recommendations. 


No  Regulations  Needed;  Guid- 
ance Requested 

Both  groups  made  similar  rec- 
ommendations. 


No      Regulations;     Guidance 

Both  groups  made  similar  rec- 
ommendations. 
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[Uses  of  Funds] 


Issue 


Philadelphia 


Under  Section  235(b),  how 
does  the  requirement  to 
give  "priority"  to  sites  or 
programs  with  the  high- 
est concentrations  ot 
special  populations 

relate  to  the  requirement 
that  funds  be  used  in  a 
"limited  number  of  sites 
or  programs?" 


Section  235(c)(1)(A);  • 
Issue  #2 

Consensus— Norv 
Consensus. 

Pursuant  to  sectior  235. 
under  what  cii  cum- 
stances  and  in  what 
ways  may  vocational 
education  students  who 
are  not  members  of 
special  populations  be 
sen/ed?  What  is  meant 
by  the  "full  participa- 
tion" and  "equitable 
participation"  of  mem- 
bers of  special  popula- 
tions? 


Section  113(b)(19): 
Issue  #3 

Consensus — Non- 
Consensus. 


Pnonty  means  to  give  first  con- 
sideration to  sites  or  pro- 
grams with  the  highest  con- 
centrations of  special  popu- 
lations and  highest  concen- 
tration should  be  calculated 
differently  for  secondary  and 
postsecondary.  The  second- 
ary cnteria  for  highest  con- 
centration should  follow 
Chapter  1  guidelines.  An- 
other group  proposed  that 
the  definition  of  "highest 
corKentration"  should  be 
based  on  a  percentage  of 
special  populations  first,  then 
raw  numbers  may  be  used 
(under  the  exemption  rule). 
This  should  be  descrit)ed  in 
the  State  plan.  The  State 
plan  must  include  cntena  to 
invoke  an  exemption.  The 
third  group  indicated  that 
clanfication  was  needed  on 
the  issue  of  distribution  of 
funds  versus  usage  of  funds 
for  both  secondary  and  post- 
secondary  disadvantaged 
populations. 

No  Regulations  Needed; 

The  three  groups  made  essen- 
tially the  same  recommenda- 
tions. 

Meeting  the  "equitable  partici- 
pation" requirements  should 
not  mean  exclusion  of  non- 
special  populations.  Full  par- 
ticipation of  members  of 
special  populations  does  not 
necessarily  mean  exclusive 
participation. 


Atlanta 


No  regulations  needed  be- 
cause it  would  duplicate 
Sec.  113(b)(6).  State  plan 
must  indicate  how  the  State 
will  define  "highest  concen- 
tration" and  what  chteria  will 
be  used  to  give  priority  to 
schools  or  programs  with  tfie 
highest  concentration  of 
special  populations.  Tfie 
otfier  perspective  was  that 
regulations  are  needed.  Fed- 
eral regulations  should  re- 
quire the  State  to  include  in 
ttie  State  plan  its  definitions 
and  expressed  methodology 
for  determining  highest  con- 
centration and  how  to  give 
priority  to  limited  numbers  of 
programs  or  sites. 


No  Consensus; 

There     was     no     consensus 
among  the  groups. 


Non-Regulatory  Guidance 

The  three  groups  made  similar 
recommendations. 

Guidelines  are  needed  to 
assure  that  priority  Is  given 
to  special  populations  to 
ensure  that  they  are  repre- 
sented and  t>enefit  from  the 
programs  under  thus  section. 
However,  flexibility  should  be 
maintained  so  that  non-spe- 
cial population  students  may 
also  be  served  In  these  pro- 
grams. The  State  and  local 
units  must  be  held  accounta- 
ble for  addressing  the  needs 
of  special  populations  but 
are  not  precluded  from  serv- 
ing the  general  population. 
Guidance  is  needed  to 
define;  "Full  participation"  as 
allowing  any  student  to  par- 
ticipate In  a  program  regard- 
less of  the  student's  status 
as  a  regular  or  special  needs 
student.  "Equitable  participa- 
tion" refers  to  a  program 
that  Is  equally  accessible  for 
any  student  wfiether  regular 
or  special  needs. 

Regulatory  Guidance  Needed. 

The  three  groups  made  similar 
recommendations. 


San  Francisco 


Kansas  City 


Provide  Federal  guidelines  and 
keep  regulations  to  a  mini- 
mum, just  enough  so  State 
plans  can  meet  the  Federal 
intent.  Define  measurat>le 
criteria  to  determine  "highest 
concentration".  The  more 
discretion  given  to  the  State 
to  regulate  definitions  the 
better 


Regulations  Needed; 

Both  groups  made  similar  rec- 
ommendations. 

Clearly  written  regulations  are 
needed  to  assure  that  spe- 
cial needs  populations  are 
served,  but  not  segregated. 
The  intent  for  the  use  ot 
funds  is  to  serve  special 
populations  in  the  most  Inte- 
grated vocational  education 
setting  possible  in  order  to 
adequately  serve  special 
populations.  Other  popula- 
tions shall  not  be  excluded. 
Vocational  students  who  are 
not  members  of  special  pop- 
ulations may  be  served  if 
they  are  also  users  as  a 
result  of  special  populations 
users  and  priorities. 


Each  State  should  provide 
guidelines  defining  and  ap- 
plying the  terms  "limited 
numt)ers,"  "prionty,"  arnJ 
"highest  concentration". 
LEAs  should  describe  the 
process  in  their  kxal  appli- 
cations. Priority  implies  pref- 
erence, not  exclusivity. 


No  Regulations  or  Guidance 
Needed; 

Both  groups  made  similar  rec- 
ommendations. 

Vocational  education  students 
who  are  not  members  of 
special  populations  may  be 
served  in  those  programs  on 
sites  that  receive  Perkins  Act 
funds  under  the  "priority"  of 
serving  the  "highest  concen- 
trations" of  special  popula- 
tions. The  "full  participation" 
and  "equitable  participation" 
of  special  populations  means 
the  assurance  that  these  in- 
dividuals are  actually  repre- 
sented in  and  benefit  from 
the  programs  funded  under 
the  Act. 


No  Regulations,  but  Guide- 
lines. 

Both  groups  made  similar  rec- 
ommendations. 

No  Regulations 

Both  groups  made  similar  rec- 
ommendations. 

1 

^H                   Section  23 
^H                         Issue 

1            ,           Conse 
I                          Con 
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Consensus— Non-Consensus  Matrix— Continued 

[Uses  of  Funds] 


Issue 


Should  the  comparability 
requirements  in  section 
Il3(b)(i9)  be  regulated, 
and,  il  80,  how? 


Section  11 3(b)(1 9): 
Issue  #4 

Consensus— Non- 
Consensus. 

What  are  the  responsibil- 
ities of  the  State  and  eli- 
gible recipient  if  a 
school  that  would  other- 
wise be  eligible  to  re- 
ceive funds  is  found  to 
be  non-comparable 
under  the  provisions  of 
Section  1l3(b)(19)? 

Sections    116(a)(2);    201  (b(2); 
235(c)(1)(B);  521(41) 
Issue  #5 

Consensus— Non- 
Consensus. 

What  does  the  phrase 
"coherent  sequence  of 
courses"  as  used  in 
section  116(a)(2), 

201(b)(2),  235(c)(1)(B), 
and  521(41)  mean? 
Should  this  phrase  be 
interpreted  by  regula- 
tion, and  if  so.  how?. 


Section  231(d)(2)(A) 
Issue  #6 

Consensus— Non- 
Consensus. 


Philadelphia 


One  group  recommended  that 
secondary  level  comparabil- 
ity regulations  stiould  follow 
Chapter  1  requirements.  An- 
other group  recommended 
ttiat  comparability  not  tie  de- 
fined as  m  Chapter  1.  The 
third  group  recommended 
that  the  definition  of  compa- 
rability must  reflect  services 
to  students,  not  the  cost- 
per-pupil  basis. 


Atlanta 


No  Regulations: 

The  three  groups  made  essen- 
tially the  same  recommenda- 
tions. 

The  State  plan  must  address 
the  issue  of  comparability 
and  should  include  a  remedi- 
ation process  to  correct  non- 
comparabiiity.  States  should 
provide  technical  assistance 
and  a  grace  penod.  perhaps 
a  year,  should  be  provided 
when  non-comparabillty  is 
found. 


Regulations  Needed: 

The  three  groups  made  essen- 
tially the  same  recommenda- 
tions. 

"Coherent  sequences  of 
courses"  means  a  series  of 
integrated  and  interrelated 
learning  experiences,  or  se- 
quence of  study,  leading 
toward  development  of  job 
skills  or  advanced  study. 
This  would  not  preclude 
single  courses  of  study  for 
adult  training  or  competency- 
based  programs. 


Regulations  Needed: 

The  three  groups  made  essen- 
tially the  same  recommenda- 
tions. 


Regulations  needed  to  ensure 
that  recipients  have  tfie  re- 
sponsibility to  assure  that 
overall  services  are  at  least 
comparable  to  other  sctiools 
not  receiving  furnfs  t>efore 
tonwarding  funds  to  such 
schools.  If  assurances  are 
not  adhered  to  then  States 
stKXjId  withhold  funds  and 
initiate  return  of  funds  from 
ttie  eligible  participant  as  ap- 
propriate. The  regulations 
stKMjId  include  a  definition  of 
comparable  services,  which 
should  Include  more  tfian 
level  of  funding  and  address 
level  of  services  to  rneet 
needs. 

No  Consensus  on  Regulations: 

The  three  groups  made  similar 
recommendations. 

No  Regulations  Needed/ Regu- 
lations Needed:  The  State 
plan  should  identify  what 
measures  the  State  will  take 
if  a  local  unit  is  found  "non- 
comparable."  The  State  plan 
will  outline  ttie  State's 
method  for  determining  com- 
parability. 


Regulations  or  Non-regulatory 
Guidance: 

The  three  groups  made  essen- 
tially the  same  recommenda- 
tions. 

Define  "coherent  sequences  of 
courses"  and/or  its  relation- 
ship to  "sequential  course  of 
study".  A  coherent  sequence 
of  courses  must  be  in  place 
but  not  every  student  must 
take  every  offenng.  Compe- 
tency-based instruction  is  al- 
lowable. Do  not  eliminate 
single  course  offerings  in- 
cluding those  for  adult  re- 
training. 


No  Regulations  Needed 

The  three  groups  made  essen- 
tially the  same  recommenda- 
tions. 


San  Francisco 


Kansas  Oty 


Comparability  requirements  are 
already  addressed  on  P. 
110,  #67  of  the  Conference 
Report  which  indicates  that 
funds  must  supplement  and 
not  supplant.  Agencies  must 
prove  comparable  spending 
from  other  sources  on  both 
funded  and  non-funded  pro- 
grams under  #67  statement 
above. 


Regulations  Needed: 

Both  groups  made  essentially 
ttie  same  recommendations. 

Comparability  guidelines 

should  be  included  in  each 
State  plan.  LEAs  found  in 
non-complfance  should  be 
given  a  penod  to  bring  them- 
selves into  compliance.  If 
the  time  deadline  is  not  met. 
States  should  be  given  au- 
ttiority  to  withhold  funds  in 
the  event  of  non-compliance. 


Regulations  Needed: 

Both  groups  made  similar  rec- 
ommendations. 

Regulations  should  indicate 
that  "coherent  sequence  of 
courses"  shall  include  funds 
tor  competency-based  pro- 
grams and  single  courses 
wtiere  those  programs  or 
courses  directly  lead  to  mar- 
ketable skills.  The  regula- 
tions should  include  a  broad 
definition  of  "coherent  se- 
quence" to  include  modular 
structures,  units  of  instruc- 
tion and  upgrading  of  voca- 
tional skills.  The  regulations 
should  also  be  flexible  for 
content  areas,  levels  of  in- 
struction and  needs  of  stu- 
dents. Vocational  programs 
should  be  integrated  with 
academic  instruction,  articu- 
lation should  be  emphasized. 


No  Regulations  Needed: 

Both  groups  made  similar  rec- 
ommendations. 


Both  groups  unanimously  rec- 
ommended no  binding  regu- 
lations on  comparability,  but 
guidelines  should  include  ex- 
amples of  acceptable  meas- 
ures of  comparability  States 
should  descnbe  comparabil- 
ity requirenDents.  LFAs 
sixMid  make  assurances  m 
their  local  applications. 


Regulatory  Guidance  Request- 
ed: 

Both  groups  made  similar  rec- 
ommendations. 

Customary  regulatory  guidance 
requested  regarding  ttie  re- 
sponsibilities of  the  States 
and  eligible  recipients  wtiere 
non-cornparable  situations 
arise. 


No  Consensus  Whether  Regu- 
lations Are  Needed: 

Both  groups  made  similar  rec- 
ommendations. 

No  Regulation  Needed  A  defi- 
nition IS  requested/suggest- 
ed. "Coherent  sequence  of 
courses"  could  apply  to 
competency-t>ased  pro- 

grams, single-course  pro- 
grams, and  adult  retraining 
when  such  progranw  meet 
the  requirements  for  integra- 
tion of  academic  and  voce- 
Aonal  cumcuia  and  learning. 
Regulation  Needed:  Regula- 
tion IS  proposed  to  specify 
that  "vocational  students 
who  are  enrolled  in  applied 
academic  courses  should  be 
in  a  sequential  course  of 
study,  as  defined  in  Section 
521(29)  of  the  Act,  which  in- 
cludes occupational  specific 
courses.  Further,  these  stu- 
dents' applied  academics 
should  relate  directly  to  their 
occupational  goals.  Thus, 
use  of  funds  for  instnjctional 
purposes  must  include  occu- 
pational specific  courses. 

No  consensus  Whether  Regu- 
lations Are  Needed: 
No  Consensus: 
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Consensus— Non-Consensus  Matrix— Continued 

CUses  of  Funds] 


Issue 


Philadelphia 


Atlanta 


San  Francisco 


Kansas  City 


Section  231(d)  establishes 
provisions  (or  direct  allo- 
cations of  basic  grant 
funds  to  area  vocational 
education  sctiools  or  m- 
termediate  educational 
agencies.  Urxjer  what 
circumstances  and  con- 
ditions should  tf»ese  al- 
loca^ons  be  made? 


Funds  should  be  allocated  to 
the  area  vocational  educa- 
tion schools  or  to  intermedi- 
ate educational  agencies  to 
ttw  extent  that  the  area/in- 
termediate school  serves  ttie 
populations  intended  to  be 
served.  Existing  consortia 
should  be  considered  eligible 
to  receive  direct  allocations 
of  Perkins  funds  from  the 
State  if  thiey  were  previously 
authonzed  for  that  purpose. 


No  regulations  needed  as  long 
as  provisions  in  section 
231((1)  are  met 


Allocation  of  grants  to  area  vo- 
cational schools  or  interme- 
diate agencies  should  be  de- 
termined by  ir>dividual  states 
under  ttie  Act  without  addi- 
tional regulations.  The  State 
and  local  plans  should  pro- 
vide necessary  evidence  of 
compliance  with  the  law.  Al- 
locations are  spelled  out 
very  specifically  in  the  law 
as  passed.  No  further  r»- 
stnctior>s  in  addition  to  what 
is  now  in  the  law  are  neces- 
sary. 


The  "relative  share  of  stu- 
dents" calculation  may  be 
computed  on  a  full  time 
equivalency  (FTE)  basis. 
Each  State  may  determine 
an  appropriate  definition  of 
FTE  for  furiding  purposes. 
No  regulation  or  non-binding 
guidance  is  needed.  There 
was  some  discussion  in 
favor  of  nationwide  standard- 
ization, at  a  minimum  level. 


Consensus— N0N-C0NSE^3us  Matrix 

(Special  Popuijoonsl 


Issue 


Section  118 
»ssua#1 

Consensus— AfOfv 
Consensus. 

C(pes  section  118  (Critena 
for  Services  and  Activi- 
ties for  Individuals  Who 
Are  Memtiers  of  Special 
Populations)  apply  only 
to  ttie  Basic  Grant  or  to 
all  programs  under  ttie 
Stale  plan? 


Philadelphia 


Section  118.  204 
Issue  *2 

Consensus — f*)rv 
Consensus. 

Under  the  provisions  of 
section  118.  what  is  the 
fiscal  responsit>ility.  if 
any,  of  a  State  or  an 
eligible  recipient  to  pro- 
vide equal  access  from 
non-Federal  funds? 


Section  ll8(a)(5)A(i) 
Issue  «3 

Consensus— Nort- 
Consensus. 


Regulations  Needed; 

One  group 

Sectiorr  118  applies  to  alt  pro- 
grams and  at  all  sitps  or  in- 
stitutions al  the  'xiondary 
and  postsecondary  levels, 
under  ail  titles  of  ttw  Act. 
The  State  must  be  dear 
about  this  and  must  address 
this  as  policy  in  tfie  State 
plan.  Any  Slate  receiving 
Title  II  funds  must  comply 
with  section  118  assurarxres 
in  the  "full  range  of  pro- 
grams" (section  113  A  118). 
Also,  a  program  means 
"total  program"  (total  voca- 
tional lechfflcal  program  in 
that  state). 

Regulations  Needed: 

One  group 


'janta 


Equal  access  does  not  merely 
mean  access  to  what  there 
are  funds  for,  nor  does  it 
niean  only  at  "selected 
sites."  Receipt  of  Federal 
funds  carries  with  it  the  pro- 
visions for  compliance  with 
Title  IX,  EHA.  Section  504  of 
the  Rehabilitation  Act  and 
Chapter  I.  This  should  be  in- 
cluded in  regulations. 

Regulations  Needed: 

One  group 


Gii*iance  Needed: 
One  group 


Section  118  sets  forth  the  ch- 
laria  for  services  and  activi- 
ties for  individuals  whio  are 
memt>ers  of  special  popula- 
tions and  it  applies  to  all 
parts  of  the  Act.  Guidance 
needs  to  be  provided  to 
insure  all  special  population 
groups  are  included,  i.e., 
rural-urban  disadvantaged, 
single  parents,  displaced 
homemakers,  etc.. 


Regulations     and     Guidance 

Needed: 
One  group _ 


Equal  access  must  be  applied 
to  all  funds  supporting  the 
amendments  regardless  if 
they  are  Federal,  State  or 
kxal.  This  provision  must  t>e 
included  in  the  regulations. 


Regulations 

Needed: 

One  group.... 


and      Guidance 


San  Francisco 


Regulations:    Majority-No.    Mi- 

nonty-yes 
One  group... 

Consensus— Section  118's  cri- 
teria for  services/activities 
for  individuals  wtw  are  mem- 
bers of  Special  Populations 
applies  to  all  programs 
under  the  State  plan. 


Regulations: 

nonty-yes 

One  group 


Maiority-No,^   Mi- 


Consensus — Requirements  of 
Section  118  must  be  met 
without  regard  to  source  of 
funds. 


Regulations: 

nority  No 

One  group.... 


Majority-Yes,  Mi- 


Kansas  City 


Regulations  Needed 

Both  groups  made  similar  rec 
ommendations. 

Section  118  (a),  (c).  and  (d) 
Shan  apply  to  all  programs 
and  services  covered  under 
the  Act  Section  118  should 
have  regulations  which  clari- 
fy tfiat  provisions  in  this  sec- 
tion apply  to  all  titles  of  the 
Perkins  Act  and  are  not  limit- 
ed to  the  Basic  Grant  pro- 
grams. Minority  V/etv— sec- 
tion 118  provisions  should 
be  limited  to  the  Basic  Grant 
programs  as  set  down  in  the 
State  plan.  No  regulations  or 
guidance  is  needed. 


No  Regulations.  Guidance  Is 
Needed. 

Both  groups  made  similar  rec- 
ommendations. 

The  State  or  eligible  participant 
will  provide  equal  access  to 
all  programs  regardless  of 
tfw  funding  source.  Minori- 
ty—Section  118  does  not 
impose  a  financial  obligation 
on  States  or  local  education 
agencies  beyond  the  use  of 
their  federally  allocated 
funds.  Leave  as  stated. 


Regulations  Needed. 

Both  groups  made  similar  rec- 
ommendations. 


UMI 


1 

II 
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Consensus— Non-Consensus  Matrix— Continued 

[Special  Populations  1 


Issue 


Section  li8(a)(5)A(i) 

specifies  ttiat  require- 
ments relating  to  special 
populations  are  to  be 
carried  out  under  the 
general  supervision  of 
individuals  "who  are  re- 
sponsit>le  for  students 
who  are  memtiers  of 
special  populations." 
How  does  this  provision 
affect,  If  at  all.  the  ad- 
n^inistrative  authority  of 
the  State  Director  of  vo- 
cational education  over 
speaal  population  pro- 
grams? 


Section  5l6(a)<1)(B) 

Issue  #4 

Consensus— Non- 
Consensus. 

What  expenditures  should 
be  exempt  from  the  sup- 
planting requirement  in 
accordance  with  section 
516(B)(1)(B)? 


Philadelphia 


Atlanta 


San  Francisco 


Every  State  must  have  a  coor- 
dinator of  special  popula- 
tions programs  with  the 
"sole"  responsibility  of  pro- 
viding leadership,  technical 
assistance,  program  coordi- 
nation and  monitorirtg  of  ttie 
assurances  of  section  118. 
The  State  Director  of  voca- 
tional education  has  tfie 
overall  authority  for  all  voca- 
tional education  programs 
and  services  in  terms  of 
"general  supervision."  How- 
ever, the  State  Director  of 
vocational  education  must 
not  work  in  isolation,  but  in 
concert  with  the  vocational 
special  needs  coordinator 
and  others  to  ensure  coordi- 
nation and  that  assurances 
(or  special  populations  are 
met. 

Regulations  Needed: 

One  group 


Supplanting  can  take  place  to 
ensure  "quality"  services 
only  when  documentation 
can  be  provided  and  it  can 
clearly  bis  shown  as  an  inte- 
gral part  of  the  student's  lEP 
and  IVTEP. 


The  Act  requires  that  the  re- 
quirements, relating  to  spe- 
cial populations  are  to  be 
earned  out  under  tfie  general 
supervision  of  individuals 
wlx)  are  responsible  for  stu- 
dents who  are  numbers  of 
special  populations.  This 
does  not  affect  the  adminis- 
trative authority  of  the  State 
director  of  vocational  educa- 
tion over  special  populations 
programs,  but  does  require 
review  of  k>cal  plans  and 
consultation  with  the  State 
director  of  handicapped  pro- 
granrts  on  their  appropnate- 
ness. 


Regulations      and     Guidance 

Needed: 
One  group 


It  is  the  consensus  of  the 
group  that  as  written,  this 
provision  may  bring  about 
less  services  to  special  pop- 
ulations rather  than  more 
services.  However,  to  ensure 
that  a  reduction  of  funds  to 
offset  the  "cost"  does  not 
occur.  States  shall  be  al- 
towed  to  regulate  program- 
matic maintenance  of  effort 


Consensus— State  plans  must 
cover  the  assignment  of  re- 
sponsibility of  overall  super- 
vision as  required  by  Section 
ii8(a)(S)(AM)  addressing 
each  cater '>ry  of  special 
populations  r  \  defined  in  Vm 
Act.     - 


No  Regulations: 


One  group.. 


Consensus— There  shoult  be 
no  specific  exemptions  ind 
no  regulations. 


Kansas  City 


It  is  the  responsibility  of  the 
State  Board  and  State  Direc- 
tor of  vocational  education 
to  administer  the  funds  and 
programs  under  the  Carl 
Perkins  Act.  Regulations 
shouW  clanfy  that  section 
1l8(a)(5)(A)(i)  refers  to  the 
official  within,  or  designated 
by.  the  sole  State  agency 
which  is  responsible  for  vo- 
cational education  services 
and  not  the  State  official  re- 
sponsible lor  individuals  from 
each  of  the  special  popula- 
tions. 


Guidance  Recommended 

Both  groups  made  similar  rec- 
omntendations. 

Supplanting  may  take  place  to 
ensure  "quality"  services 
only  wl>en  documentation 
can  be  provided  and  it  can 
be  dearly  shown  to  be  an 
integral  part  of  the  student's 
vocational  education  pro- 
gram, here  should  be  spe- 
ofic  la  iguage  in  the  State 
plan  to  set  procedure  to 
alk>w  for  Supplanting  excep- 
tions as  needed  at  the  State 
and  kx«l  levels. 


Appendix  D — Reporting  Requirements 

Note:  This  appendix  is  to  be  published  in 
the  Federal  Register  with  the  proposed 
regulations,  but  it  is  not  to  be  codified  in  the 
Code  of  Federal  Regulations. 

Recipients  of  grants  and  cooperative 
agreements  will  be  required  to  provide 
the  following  information  in  accordance 
with  34  CFR  400.10: 

(a)  Each  recipient  of  an  award  under 
the  National  Tech-Prep  Education 
Program  (34  CFR  part  405),  Community 
Education  Employment  Centers  Program 
(34  CFR  part  408),  Vocational  Education 
Lighthouse  Schools  Program  (34  CFR 
part  409),  Demonstration  Centers  for  the 
Training  of  Dislocated  Workers  Program 
(34  CFR  part  415),  Vocational  Education 
Dropout  Prevention  Program  (34  CFR 
part  423),  Model  Centers  of  Regional 
Training  for  Skilled  Trades  Program  (34 
CFR  part  424),  Demonstration  Projects 
for  the  Integration  of  Vocational  and 
Academic  Learning  Program  (34  CFR 
part  425),  and  Cooperative 
Demonstration  Programs  (34  CFR  part 
426)  shall— 


(1)  Submit  to  the  Secretary  quarterly 
performance  reports  summarizing 
project  activities  for  the  reporting 
period;  and 

(2)  Include  as  appendices  to  the 
annual  performance  report,  as 
appropriate — 

(i)  Quantitative  analyses  of  data  and 
information  regarding  student 
achievement,  completion,  and  placement 
rates; 

(ii)  Quantitative  analyses  of  data  and 
information  regarding  project  and 
product  spread  and  transportability  as 
defined  in  34  CFR  400.4(b); 

(iii)  Copies  of  "awareness"  level 
materials  being  distributed  about  the 
project; 

(iv)  Copies  of  materials  related  to 
training  used  to  help  others  replicate 
project  activities; 

(v)  Copies  of  instructional,  classroom, 
or  curriculum  materials  that  can  be 
submitted  to  appropriate  dissemination 
networks  such  as  the  National  Network 
for  Curriculum  Coordination  in 
Vocational  and  Technical  Education 


and  the  Clearinghouse  on  Adult,  Career, 
and  Vocational  Ed  jcation  of  the 
Educational  Resources  Information 
Center; 

(vi)  A  directory  of  individuals  to 
whom  training  or  technical  assistance 
has  been  provided  to  replicate  project 
activities;  and 

(vii)  Demographic  and  evaluation  data 
from  sites  where  project  activities  have 
been  replicated.  '  •: 

(b)  Each  recipient  of  an  award  under 
the  Community  Education  Employment 
Centers  Program  (34  CFR  part  408)  shall 
also  include  as  an  appendix  to  the 
annual  and  final  performance  reports 
information  documenting  activities 
required  in  34  CFR  408.34. 

(c)  Each  recipient  of  an  award  under 
the  Indian  Vocational  Education 
Program  (34  CFR  part  401),  Native 
Hawaiian  Vocational  Education 
Program  (34  CFR  part  402),  Educational 
Program  for  Federal  Correctional 
Institutions  (34  CFR  part  422),  and 
Bilingual  Vocational  Training  Program 
(34  CFR  part  427)  shall— 
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(1)  Submit  to  the  Secretary  quarterly 
performance  reports  summarizing 
significant  project  accomplishments 
and.  if  applicabte.  barriers  impeding 
progress  and  steps  taken  to  alleviate 
those  barriers;  and 

(2)  Submit  to  the  Secretary  a  semi- 
annual statistical  report  covering 
quantitative  analyses  of  the  academic 
and  vocational  competencies 
demonstrated  by  participants  and  the 
number  and  kinds  of  academic  and 
work  credentials  acquired  by 
individuals  who  complete  the  program. 

(d)  Each  recipient  of  an  award  under 
the  Indian  Vocational  Education 
Program  (34  CFR  part  401)  shall  include 
in  the  semi-annual  statistical  report 
described  in  paragraph  (c)(2)  of  this 
appendix,  quantitative  analyses  of  data 
and  information  regarding — 

(1)  Student  enrollment,  completion, 
and  placement  rales  for  the  most 
recently  completed  training  cycle(s).  by 
sex  and  by  occupations  for  which 
training  is  being  provided;  and 

(21  Project  eeferrals  to  social  services 
and  related  services  for  participant 
employment  readiness. 

(e)  Each  recipient  of  an  award  under 
the  Native  Hawaiian  Vocational 
Educatioa  Program  (34  CFR  part  402) 
shall— 

(1)  Include  in  the  semi-annual 
statistical  report  described  in  paragraph 
(c)(2)  of  this  appendix  quantitative 
analyses  of  stTident  enrollment, 
completion.,  and  placement  for  the  most 
recently  completed  training  cycle(s).  by 
sex  and  socio-economic  status  for  each 
occupation  for  which  training  is  being 
provided:  and 

(2)  Submit  to  the  Secretary  an  annual 
evaluation  report  that  must  include 
descriptions  and  analyses  of  the 
accuracy  of  records  and  the  validity  ot 
measures  used  by  the  project  to 
establish  and  report  on — 

(i)  The  academic  and  vocational 
competencies  demonstrated  and  the 
academic  and  work  credentials 
acquired;  and 

(it)  Participant  enrollment,  completion, 
and  placement  by  sex,  and  socio- 
economic status  for  each  occupation  for 
which  training  has  been  provided. 

(f)  Each  recipient  of  an  award  under 
the  Educational  Program  for  Federal 
Correctional  Institutions  (34  CFR  part 
422)  shall  include  in  the  quarterly 
performance  report  described  in 
paragraph  (c)(1)  of  this  appendix 
quantitative  analyses  of  data  and 
information  regarding — 

(1)  Student  enrollment  and  completion 
rates  by  sex.  ethnic  or  racial  group,  and 
where  appropriate,  by  level  of  English 
proficiency  for  each  occupation  for 
which  tra-ning  is  being  provided;  and 


(2>  Project  referrals  to  pre  arrd  post 
release  services  for  employment 
enhancement 

(g)  Each  recipient  of  an  award  under 
the  Bilingual  Vocational  Training 
Program  (34  CFR  part  427)  shall  include 
in  the  semi-annual  statistical  report 
described  in  paragraph  (c)(2)  of  this 
appendix  quantitative  analyses  of — 

(1)  Student  enrollments,  completions, 
and  placements  for  the  most  recently 
completed  training  cycle  by  sex.  ethnic 
or  racial  group,  socioeconomic  status, 
and  where  appropriate,  by  level  of 
English  proficiency  for  each  occupation 
for  which  training  is  being  provided;  and 

(2)  Data  and  information  regarding 
activities  to  enhance  project  operations 
such  as  coordination  activities,  training 
or  upgrading  of  personnel,  and  the 
provision  of  support  services. 

(h)  Each  recipient  of  an  award  under 
the  Tribally  Controlled  Postsecondary 
Vocational  Institutions  Program  (34  CFR 
part  410)  shall— 

(1)  Submit  the  following  to  the 
Secretary: 

(i)  On  an  annual  basis,  an  accurate 
and  detailed  accounting  of  its  operating 
and  maintenance  expenses,  and  other 
information  concerning  costs  as  the 
Secretary  may  require. 

(ii)  Information  in  the  detail  as  the 
Secretary  may  require  to  prepare  a 
budget  needs  estimate  to  support  each 
institution's  subsequent  year  of 
operation  including  updated  information 
on  employment  needs,  economic 
development  needs,  and  population 
training  needs. 

(iii)  Any  information  the  Secretary 
may  require  to  determine  the  feasibility 
of  awariding  additional  grants  to  pay 
training  equipment  costs  necessary  for 
implementing  training  programs. 

(2)  Participate  in  the  study  of  training 
and  housing  needs  authorized  by  section 
389(a)  of  the  Act.  and  the  long-term 
study  of  facilities  authorized  by  section 
389(b)  of  the  Act.  including  providing 
information  on — 

(iy  Training  equipment  needs; 

(ii)  Housing  needs  of  families  whose 
heads  of  household  are  students  and 
whose  dependents  have  no  alternative 
source  of  support  while  those  heads  of 
household  are  students;  and 

(iii)  A  five  year  projection  of  training 
facilities,  equipment,  and  housing  needs, 
projected  service  population,  and 
employment  and  economic  development 
projections. 

(i)  Each  recipient  of  an  award  under 
the  National  Network  for  Curriculum 
Coordination  in  Vocational  and 
Technical  Education  (34  CFR  part  412) 
shall  submit  to  the  Secretary — 


(1)  Monthly  progress  reports 
summarizing  project  activities  for  the 
reporting  period; 

(2)  Monthly  financial  reports 
summarizing  project  spending  for  the 
reporting  period:  and 

(3)  An  annual  impact  report  of  the 
curriculum  coordination  center's 
activities.  The  report  must  highlight  the 
CCC's  services  and  the  program 
improvement  practices  resulting  from 
these  services.  This  report  is  due  on 
December  31  of  each  year  of  the  award 

(i)  Each  recipient  of  an  award  under 
the  National  Center  or  Centers  for 
Research  in  Vocational  Education  (34 
CFR  part  413)  shall  submit  to  the 
Secretary  the  following: 

(1)  Monthly  exception  reports  that 
describe — 

(i)  Any  problems,  delays,  or  adverse 
conditions  that  materially  impair  the 
ability  of  the  National  Center  to 
accomplish  its  purposes,  along  with  an 
explanation  of  any  action  taken  or 
contemplated  to  resolve  the  difficulties; 
and 

(ii)  Any  favorable  developments  that 
will  permit  the  National  Center  to 
accomplish  its  purposes  sooner,  at  less 
cost  or  more  effectively  than  projected. 

(2)  Quarterly  performance  reports  that 
describe  the  progress,  problems,  and 
future  plans  for  each  significant  activity 
of  the  National  Center  within  30  days  of 
the  end  of  each  quarter. 

(3)  Quarterly  financial  status  reports 
within  30  days  of  the  end  of  each 
quarter.  The  annual  financial  status 
report  may  be  submitted  in  place  of  the 
quarterly  financial  status  report  for  the 
fourth  quarter  of  each  year. 

(4)  Ten  copies  of  all  substantive 
reports  and  products  produced. 

(k)  Each  recipient  of  an  award  under 
the  Vocational  Education  Training  and 
Study  Grants  Program  (34  CFR  part  416) 
shall— 

(1)  Submit  to  the  Secretary  quarterly 
performance  reports  summarizing 
project  activities  for  the  reporting  period 
and.  if  applicable,  actions  taken  by  the 
greintee  to  address  any  significant 
barriers  impeding  progress;  and 

(2)  Append  to  the  annual  performance 
report  an  evaluation  report  that  includes 
both  statistical  tables  and  narrative 
responding  to  the  key  evaluation 
questions  in  34  CFR  416.21(f). 

(1)  Each  institution  receiving  an  award 
under  the  Vocational  Education 
Leadership  Development  Awards 
Program  (34  CFR  part  417)  shall— 

(1)  Provide  to  the  Secretary,  prior  to 
disbursing  awards,  a  certification  from 
an  appropriate  official  at  the  institution 
stating  whether  each  proposed  recipient 
of  a  leadership  development  award 


II 
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qualifies  for  the  award  based  on  the 
requirements  in  34  CFR  417.34(a): 

(2)  Keep  such  records  as  are 
necessary  to  establish  the  timing  and 
amount  of  all  disbursements  of  awards: 

(3)  Keep  records  verifying  that 
recipients  of  leadership  development 
awards — 

(i)  Meet  the  requirements  in  34  CFR 
417.40:  and 

(ii)  Receive  an  award  for  no  more  than 
three  years; 

(4)  Submit  to  the  Secretary  quarterly 
performance  reports  summarizing   . 
significant  project  accomplishments 
and,  if  applicable,  barriers  impeding 
progress  and  steps  taken  to  alleviate 
them;  and 

(5)  Submit  to  the  Secretary  a  semi- 
annual statistical  report  covering 
quantitative  analyses,  by  sex  and  racial 
or  ethnic  groups,  of — 

(i)  Level  and  duration  of  learner 
participation  and  degree  of  progress; 

(ii)  Level  of  graduate  study; 

(iii)  Institution  and  program  in  which 
enrolled;    . 


(iv)  The  categories  of  personnel 
named  in  34  CFR  417.1;  and 

(v)  State  from  which  the  participant 
was  selected. 

(m)  Each  institution  of  higher 
education  participating  under  the 
Vocational  Educator  Training 
Fellowship  Program  (34  CFR  part  418) 
shall— 

(1)  Provide  to  the  Secretary,  prior  to 
disbursing  funds  to  a  fellow,  a 
certification  from  an  appropriate  official 
at  the  institution  stating  whether  each 
proposed  recipient  of  a  fellowship  meets 
the  requirements  in  34  CFR  418.41; 

(2)  Keep  such  records  as  are 
necessary  to  establish  the  timing  and 
amount  of  all  disbursements  of 
fellowship  payments;  and 

(3)  Keep  records  verifying  that  each 
fellow — 

(i)  Meets  the  requirements  in  34  CFR 
418.2;  and 

(ii)  Receives  a  fellowship  for  no  more 
than  two  years. 

(n)  Each  agency  or  organization 
sponsoring  an  intern  under  the 
Internships  for  Gifted  and  Talented 


Vocational  Education  Student  Program 
(34  CFR  part  419)  shall  submit  to  the 
Secretary  two  copies  of  a  mid-term  and 
final  report  summarizing  the  intern's 
activities  and  progress  achieved  in 
meeting  the  goals  of  the  internship. 

(0)  Each  recipient  of  an  award  under 
the  Bilingual  Vocational  Instructor 
Training  Program  (34  CFR  part  428)  shall 
submit  to  the  Secretary — 

(1)  A  quarterly  performance  report 
summarizing  significant  and  project 
accomplishments  and,  if  applicable, 
barriers  impeding  progress  and  steps 
taken  to  alleviate  them; 

(2)  A  semi-annual  statistical  report  of 
learner  participation  in  instructor 
training  in  terms  of  enrollment, 
completion,  and  after-training  work 
commitments  of  participants  by  sex  and 
racial  or  ethnic  group  and,  where 
appropriate,  by  level  and  kinds  of 
language  proficiency:  and 

(3)  An  annual  report  on  the  results  of 
the  evaluation  to  answer  the  key 
questions  raised  in  34  CFR  428.21(f). 

[FR  Doc.  91-23853  Filed  10-10-91;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  966 

(Docket  NumtMr  R-91-1020;  FR-1 164-09] 

RIN  2577-AA18 

Public  Housing  Lease  and  Grievance 
Procedures 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

action:  Final  rule. 

summary:  hud  amends  regulations  on 
tenancy  and  administrative  hearings  in 
public  housing. 

The  amendments  provide:  (!)  A 
housing  authority  can  evict  for  drug- 
relafed  or  other  criminal  activity  by 
public  housing  residents;  (2)  a  PHA  may 
adopt  reasonable  policies  concerning 
residence  by  a  foster  child  or  live-in 
aide;  (3)  a  housing  authority  can  serve  a 
State-law  notice  to  vacate  at  the  same 
time  as  the  lease  termination  notice 
required  by  Federal  law;  (4)  a  tenant 
may  ask  the  housing  authority  to  explain 
a  rent  change  or  unit  transfer,  and  has 
the  right  to  ask  for  a  hearing;  (5)  a 
housing  authority  must  notify  a  tenant  of 
the  reasons  for  a  proposed  adverse 
action;  (6)  before  changing  the  grievance 
procedures,  the  housing  authority  must 
give  tenants  and  resident  organizations 
an  opportxmity  to  comment;  (7)  the 
housing  authority  must  give  a  copy  of  its 
grievance  procedure  to  the  tenant  and  to 
resident  organizations;  (8)  in  deciding  to 
evict  for  criminal  activity,  the  housing 
authority  may  consider  all  the 
circumstances,  including  the  seriousness 
of  the  offense  and  participation  by 
■family  members;  (9)  a  public  housing 
tenancy  does  not  terminate  until  any 
right  to  a  grievance  hearing  has  expired; 
(10)  before  evicting,  the  housing 
authority  must  allow  the  tenant  to 
examine  documents  which  are  directly 
relevant  to  the  eviction;  (11)  if  HUD 
determines  State  law  requires  a  pre- 
eviction  due  process  hearing  in  court 
(known  as  a  "due  process 
determination"),  the  tenant  is  not 
entitled  to  a  hearing  by  the  housing 
authority  before  eviction  for  drug- 
related  and  other  criminal  activity;  (12) 
a  housing  authority  may  use  an 
expedited  administrative  grievance 
procedure  for  these  evictions;  (13)  a- 
State-law  right  to  examine  housing 
authority  documents  is  deleted  from  the 
definition  of  "due  process"  elements 
(and  does  not  affect  HUD's  due  process 


determination);  (14)  a  housing  authority 
must  notify  the  tenant  if  the  tenant  is  not 
entitled  to  an  administrative  hearing  on 
an  eviction;  (15]  a  housing  authority 
must  notify  the  local  post  office  if  a 
tenant  is  evicted  for  criminal  activity; 
(16)  after  consulting  resident 
organizations,  the  housing  authority  may 
appoint  an  impartial  hearing  officer  by  a 
method  approved  by  the  majority  of 
affected  tenants  or  by  appointing  a 
person  (who  may  be  an  officer  or 
employee  of  the  housing  authority) 
selected  in  accordance  with  the  housing 
authority's  hearing  procedure;  (17)  if  a 
housing  authority  consents,  members  of 
the  family  may  use  the  unit  for  legal 
profitmaking  activities  incidental  to 
primary  use  as  a  residency;  (18)  a  person 
with  disabilities  must  be  given  an  equal 
opportunity  to  use  and  occupy  the  unit. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Casimir  Bonkowski,  Acting  Director, 
Policy  Division,  Office  of  Management 
and  Policy,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC.  20410,  telephone 
(202)  708-0713.  A  telecommunications 
device  for  deaf  persons  (TDD)  is 
available  at  (202)  708-9300.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980,  and  have  been  approved 
under  0MB  control  number  2577-0006. 
Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  are  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  below 
under  the  heading  "Information 
Collection"  at  6.6. 

Abbreviations  Used  In  Preamble 

NAHA.  The  National  Affordable 
Housing  Act  of  1990,  Public  Law  101- 
625,  approved  11/28/90. 

PHA.  A  Public  Housing  Agency 
(housing  authority).  The  governmental 
agency  which  administers  a  public 
housing  program. 

U.S.H.  Act.  The  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437  et  seq.].  The 


statutory  charter  for  the  public  housing 
program. 

Discussion  Of  Final  Rule 

Contents 

1.  Introduction 

2.  Lease  Requirements 

2.1  When  PHA  Charges  Are  Due 

2.2  Notice  of  Rent  Change 

2.3  Occupancy  And  Use  Of  Leased  Unit 

2.4  Damage  To  Unit:  Offer  Of  Alternative 
Accommodations 

2.5  Tenant  Maintenance 

3.  Eviction 

3.1  Lease  Termination  Notice 

3.2  Tenant  Right  To  Examine  PHA 
Documents 

3.3  Eviction  For  Criminal  Activity 

3.4  Representation 

3.5  Grounds  for  Eviction 

4.  Grievance  Procedures 

4.1  Hearing  Procedure 

4.2  Expedited  Grievance  Procedure 

4.3  Who  May  Grieve? 

4.4  Retention  of  Old  Eviction  Procedures 

5.  Eviction;  Exclusion  from  Grievance 
Procedure 

5.1  Termination  Notice 

5.2  What  Evictions  May  Be  Excluded 
From  Grievance  Procedure? 

5.3  HUD  Due  Process  Determination; 
Must  Be  Based  On  Analysis  of  L^gal 
Requirements  For  Eviction  Under  State 
or  Local  Law 

5.4  Definition  of  Due  Process 

5.5  •  Due  Process  Determination: 
Comments 

5.6  Status  of  Prior  Due  Process 
Determinations 

6.  Findings  and  Certifications 

1.    Introduction 

This  rulemaking  revises  lease  and 
grievance  regulations  for  the  public 
housing  program.  The  regulations 
describe  provisions  which  must  be 
included  in  public  housing  leases  (24 
CFR  part  966,  subpart  A).  The 
regulations  also  state  requirements  on 
hearings  for  public  housing  tenants  (24 
CFR  part  966,  subpart  B).  The  rule 
includes  changes  to  reflect  statutes 
enacted  in  1983, 1988  and  1990  (U.S.H. 
Act,  sections  (k)  and  (1);  42  U.S.C.  1437d 
(k)  and  (D). 

A  proposed  rule  was  published  on 
February  14, 1991  (56  FR  6248).  The  main 
purposes  of  the  rulemaking  are 
described  in  the  proposed  rule.  This 
Preamble  describes  public  comments  on 
the  proposed  rule,  and  revisions  by  HUD 
after  consideration  of  the  comments. 

Forty-two  comments  were  received, 
from  public  housing  agencies  ("PHAs") 
and  PHA  organizations,  from  legal  aid 
and  resident  organizations,  and  from 
other  commenters.  PHA  comments 
generally  support  the  proposed  rule,  but 
point  out  significant  practical  concerns. 
PHA  comments  recognize  that  HUD 
must  implement  the  laws  as  passed  by 


Federal  Register  /  Vol.  56.  No.  198  /  Friday.  October  11.  1991  /  Rules  and  Regulations 


51561 


the  Congress,  and  that  some  of  the  most 
serious  PHA  concerns  are  actually 
criticisms  of  the  underlying  statute. 
Comments  from  legal  aid  and  resident 
organizations  recommend  substantial 
changes  in  the  proposed  rule. 

2.    Lease  Requirements 

2. 1     When  PHA  Charges  Are  Due 

A  PHA  may  charge  the  tenant  for 
costs  of  maintenance  and  repair  of 
damage  beyond  normal  wear  and  tear, 
for  excess  utility  consumption,  or  for 
late  payment  of  rent.  The  proposed  rule 
provided  that  the  PHA  must  give  at  least 
two  weeks  notice  of  such  charges.  The 
charge  would  be  due  on  the  first  day  of 
the  month  which  occurs  after  such 
notice  has  been  given.  The  rule 
previously  provided  that  the  charge  is 
not  due  until  the  second  month  after  the 
charge  is  "incurred". 

PHA  comment  generally  approves  the 
proposed  change.  The  PHAs  state  that 
two  weeks  notice  is  sufficient,  and 
avoids  undue  delay  in  collection  of 
charges.  However,  a  PHA  states  that  it 
will  continue  to  collect  the  amounts  at 
the  second  month  after  the  tenant  is 
notified,  since  this  practice  fits  the  PHA 
billing  cycle. 

Comment  from  legal  aid  and  resident 
organizations  objects  to  shortening  the 
time  for  payment  of  charges,  noting  that 
low-income  families  need  extra  time  to 
budget  for  special  charges. 

Under  the  proposed  provision,  the 
maximum  required  notice  depends  both 
on  the  minimum  two  week  notice,  and 
when  the  notice  is  given  during  the 
month.  For  example,  if  notice  is  given  14 
days  before  the  first  of  the  next  month, 
the  notice  would  be  effective  on  the 
first.  On  the  other  hand,  if  two  weeks 
notice  is  given  13  days  before  the  first  of 
the  next  month,  the  notice  would  not  be 
effective  until  the  first  of  the  second 
month  after  the  month  when  notice  is 
given.  A  comment  from  the  National 
Housing  Law  Project  points  out  that 
while  the  new  provision  would  cut  the 
minimum  warning  to  tenant  roughly  in 
half  (from  30  days  under  the  old  rule  to 
14  days  as  proposed],  the  maximum 
required  notice  period  would  be  much 
less  drastically  cut  (by  about  a  quarter). 

To  avoid  case  by  case  variations  in 
the  length  of  the  maximum  notice  period 
required  to  satisfy  the  minimum 
required  notice,  the  rule  is  revised  to 
establish  a  simple  rule  that  the  charges 
are  due  two  weeks  after  the  PHA  gives 
written  notice  to  the  tenant 
(§  g66.4(b](4]).  This  change  eliminates 
the  somewhat  confusing  link  between 
the  length  of  required  notice,  and  when 
the  first  of  the  following  month  falls  in 
relation  to  when  the  two  week  notice  is 


given.  With  this  revision,  the  rule  is 
easier  to  explain  and  understand.  In 
practice,  most  PHAs  will  probably 
collect  special  charges  with  the  rent,  on 
the  first  of  the  month  after  completion  of 
the  two  week  notice. 

HUD  agrees  with  PHAs  that  two 
weeks  is  a  reasonable  national  standard 
for  the  minimum  PHA  notice  to  tenant  of 
such  additional  charges.  The  imit 
damage  or  the  late  payment  for  which  a 
charge  is  imposed  are  normally  known 
to  the  tenant  as  soon  as  these 
circumstances  occur.  However,  the  two 
week  Federal  minimum  notice  runs  from 
the  subsequent  point  at  which  the  PHA 
becomes  aware  of  these  circumstances, 
and  then  gives  notice  to  the  tenant.  For 
example,  a  notice  of  late  payment  is 
ordinarily  given  after  a  grace  period  or 
interval  established  by  the  PHA,  and 
whatever  administrative  processing  is 
required  to  determine  payment  was  not 
received  and  then  send  the  required 
notice  to  the  tenant. 

Charges  for  damage  or  late  payment 
are  primarily  a  stimulus  for  avoidance  of 
such  behavior  in  the  future — so  that  the 
tenant  does  not  damage  the  unit,  and 
pays  the  rent  on  time.  Charges  for 
excess  utility  consumption  (i.e.,  utility 
use  in  excess  of  the  PHA  allowance  for 
reasonable  utility  consumption)  may 
induce  the  tenant  to  conserve  utility  use, 
and  minimize  the  drain  on  family 
resources.  On  the  other  hand,  delay  in 
collectibility  of  charges  may  tend  to 
encourage  damage  to  the  unit,  late 
payment  of  rent,  or  excess  use  of 
utilities. 

While  the  rule  establishes  a  Federal 
minimum  notice  of  PHA  charges, 
individual  PHAs  have  the  discretion  to 
establish  longer  notice  periods  or 
modify  billing  schedules.  Each 
individual  PHA  can  adopt  a  notice 
scheme  and  billing  schedule  suited  to 
local  conditions  and  local  management 
judgment. 

In  determining  when  a  charge  is  due, 
HUD  is  also  concerned  with  the 
aggregate  delay  in  those  cases  where 
the  PHA  finds  it  must  proceed  with  the 
eviction  process.  If  the  charge  is  not 
paid  on  the  due  date,  and  the  PHA 
proceeds  with  eviction  on  this  ground, 
the  PHA  must  ordinarily  give  30  days 
additional  notice  of  lease  termination.  In 
requiring  at  least  two  week  minimum 
notice  of  PHA  charges,  HUD  bears  in 
mind  that  the  cumulative  delay  in 
evicting  a  tenant  for  unpaid  charges  is 
comprised,  at  a  minimum,  of  the  period 
between  the  event  that  gives  rise  to  the 
charge  and  giving  of  the  two  week 
notice,  expiration  of  the  notice  period, 
and  expiration  of  additional  periods 
leading  to  the  termination  of  tenancy 
and  subsequent  judicial  eviction  action. 


Technical  comment  noted  that  the 
provisions  on  when  special  charges  are 
collectible  should  not  apply  to  security 
deposits.  HUD  agrees,  and  has  moved 
the  security  deposit  provision 
(substantively  unaltered)  to  a  separate 
paragraph  (5  966.4(b)(5)),  not  referenced 
in  the  provision  (S  966.4(b)(4))  requiring 
two  weeks  notice  of  special  charges. 

2.2  Notice  of  Rent  Change 

HUD  regulations  do  not  now  specify 
the  length  of  PHA  notice  to  tenant  of  a 
rent  increase  or  rent  determination. 
Comment  by  a  tenant  organization 
recommends  that  HUD  require  thirty 
days  notice. 

HUD  has  not  revised  the  rule  in 
response  to  this  comment.  The  proposed 
rule  did  not  contemplate  any  change 
concerning  this  subject,  and  HUD  finds 
no  compelling  reason  to  promulgate  at 
this  time  a  uniform  Federally-prescribed 
minimum  notice  period.  In  practice,  most 
PHAs  probably  provide  more  than  thirty 
days  notice  to  the  tenant  to  permit 
practical  administration  of  rental 
redetermination  requirements. 

2.3  Occupancy  And  Use  Of  Leased 
Unit 

2.3.1    Occupancy  By  Foster-children  Or 
Live-in  Aide 

The  proposed  rule  would  have 
provided  that  a  PHA  may  not 
"unreasonably  withhold"  consent  to 
occupancy  of  a  tenant's  dwelling  unit  by 
a  foster  child  or  "live-in  aide." 

A  live-in  aide  is  not  a  member  of  the 
assisted  family,  but  lives  in  the  unit  to 
provide  essential  care  services  for  an 
elderly  or  disabled  person.  (See  new 
definition  at  S  966.4(d)(3)(ii).)  Income  of 
the  live-in  aide  is  not  counted  as  family 
income. 

Legal  aid  comment  concurs  that  the 
PHA  should  not  unreasonably  withhold 
consent  when  a  tenant  wants  to  take  in 
a  foster  child,  or  to  secure  a  live-in  aide 
for  a  disabled  or  elderly  family  member. 
The  comment  objects  nevertheless  to  the 
requirement  for  PHA  consent.  Comment 
claims  the  decision  to  add  a  foster  child 
or  live-in  aide  should  be  made  by  the 
assisted  family,  not  by  the  PHA. 
Comment  claims  that  a  requirement  for 
PHA  consent  intrudes  into  the  privacy 
of  the  family,  and  requires  a  medical 
and  social  services  judgment  which 
PHA  officials  are  ill-equipped  to  make. 
If  foster  children  cause  overcrowding, 
the  PHA  may  require  the  family  to  move 
to  another  available  unit,  or  may  require 
the  family  to  choose  between  moving 
out  or  giving  up  the  foster  parent  role. 

PHA  comment  remarks  that  the 
addition  of  new  unit  residents  may 
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overcrowd  the  unit  and  may  &>rce  the 
PHA  to  transfer  a  family  to  another  unit 
Comment  also  asks  what  determines 
when  PHA  denial  of  consent  is 
considered  reason^e  or  unreasonable. 

An  association  of  real  estate 
managers  states  that  the  number  of 
foster  children  in  a  single  household 
should  be  limited.  The  comment  states 
that  some  residents  make  a  "business" 
out  of  accepting  foster  <:hildren.  and 
expresses  concern  that  the  authority  for 
incidental  use  of  a  public  housing  unit 
for  profitmaking  purposes  will 
encourage  proliferation  of  this  problem. 

It  is  HUD's  view  that  the  addition  of  a 
new  unit  occupant  is  not  simply  a 
private  decision  of  the  tenant.  Tlie  PHA 
has  a  primary  statutory  function  and 
legitimate  management  interest  in 
deciding  who  is  admitted  to  a  pcblic 
housing  unit  and  pro)ect  both  at  initial 
admission  of  the  family  and  when  new 
unit  residents  are  added.  New  uiiit 
occupants  may  have  significant  effects 
on  other  residents,  on  management  of 
the  project  and  oo  living  conditions  in 
the  unit. 

A  public  housing  lease  bsts  the 
persons  who  may  live  in  the  unit 
{§  966.4(a)(2)).  The  tenant  only  has  the 
right  to  use  the  unit  for  occupancy  by 
the  hoQiiehold  members  whom  the  PHA 
has  authorized  to  reside  in  the  unit  in 
accordance  with  the  lease 
(§  966,4(d)(lU.  The  requirement  for  PHA 
consent  to  occupancy  does  not  npply 
uniquely  to  new  residence  by  a  foster 
child  or  Irve-in  aide.  Inrt  is  the  normal 
rule  for  any  additions  to  the  assisted 
household.  There  is  no  reason  to 
insulate  ttie  addition  of  foster  children 
or  live-in  aides  from  this  normal  rule. 

A  live-in  aide  is  not  a  member  of  the 
assisted  knv-iocome  family,  but 
occupies  apace  in  the  public  housing 
project  to  provide  support  for  an  elderly 
or  disabled  family  member.  The  PHA 
has  therefore  a  particular  interest  in 
determining  whether  an  additional 
occupant  qualifies  as  a  bona  fide  live-in 
aide,  and  should  be  allowed  to  reside  in 
the  project  Id  addition,  the  PHA  needs 
to  determine  if  a  person  proposed  as  a 
live-in  aide  is  a  person  who  should 
instead  be  couated  «•  a  member  of  the 
assisted  family,  and  whose  income 
should  be  included  in  calculation  of  the 
family's  statutory  income-based  rent.  As 
for  other  prospective  unit  occupants,  the 
requirement  for  PHA  consent  also  gives 
the  PHA  an  opportunity  for  inquiry  to 
determine  if  the  proposed  live-in  aide 
meets  the  PHA's  criteria  for  residency. 

For  any  new  ocotpant  including  a 
foster  child  or  live-in  aide,  the  PHA 
shouH  have  the  ability  to  refuse  consent 
if  an  addition  oS  another  occup  int 
would  overcrowd  the  unit.  The  PHA 


may  transfer  a  family  if  the  household 
size  exceeds  unit  capacity.  However, 
such  transfers  affect  allocation  of  the 
PHA's  available  housing  stock  for 
residents  and  families  on  the  waiting 
list. 

As  noted  in  public  comment,  the  PHA 
may  not  discriminate  against  a  person 
with  disabilities,  and  must  make 
reasonable  accommodation  for  a 
disabled  person.  The  PHA  policy  on 
when  to  allow  a  live-in  aide  for  care  of  a 
disabled  person  should  be  developed 
with  regard  to  the  KiA's  obligation  to 
make  reasonable  accommodation.  With 
respect  to  admission  of  foster  children, 
as  in  other  aspects  of  PHA  occupancy 
policy,  the  PHA  may  not  discriminate  on 
the  basis  of  family  status. 

The  Hnal  rule  provides,  as  did  the 
proposed  rule,  that  a  foster  child  or  a 
live-in  aide  may  reside  in  the  unit  only 
with  the  consent  of  the  PHA.  However, 
the  final  rule  is  revised  to  clarify  the 
PHA's  authority  to  determine  the 
circvimstances  in  which  the  PHA  may 
refuse  consent  The  rule  provides 
(§  966.4(d}(3)(i]]  that 

"With  the  consent  of  the  PHA,  a  foster 
child  or  a  live-in  aide  may  reside  in  the  unit. 
The  PHA  may  adopt  reasonable  policies 
concerning  residence  by  a  foster  child  or  a 
live-in  aide,  and  defining  the  circumstances 
in  which  PHA  consent  will  be  given  or 
denied.  In  adopting  such  policies,  the  factors 
considered  by  the  PHA  may  include: 

(A)  Whether  the  addition  of  a  new 
occupant  may  necessitate  a  transfer  of  the 
family  to  another  unit  and  whether  such 
units  are  ervailable. 

(B)  The  PHA's  obligation  to  make 
reasonable  accommodation  for  handicapped 
persons." 

2.3.2    Guests 

2.3.2.1    Definition.  The  tenant's  right 
to  use  and  occupy  the  tmit  includes 
"reasonable  accommodation"  of  guests 
(§  966.4(d)(1)).  "Guest"  means  a  person 
in  fhe  tmit  "with  the  consent"  of  a 
household  member  [Id). 

Comment  suggests  there  should  be 
further  clarification  of  who  should  be 
treated  as  a  "guesT  under  the  lease,  and 
of  what  constitutes  "reasonable" 
accommodation,  including  specification 
of  the  allowable  length  of  stay. 
Comment  notes  various  potential  issues 
on  vvho  is  a  guest  of  the  family,  for 
whose  activity  the  tenant  is  responsible 
under  the  lease:  Questions  concerning 
actions  of  a  former  guest;  actions  in  the 
project  after  a  guest  leaves  the  unit; 
actions  by  a  person  originally  in  the  unit 
with  consent  of  a  household  member, 
but  who  thereafter  does  something 
objectionable  to  or  unanticipated  by  the 
unit  resident. 

In  some  cases  it  ma^  be  difficult  for  a 
PHA  or  a  court  to  determine  if  a  person 


is  or  should  be  regarded  as  a  "guest"  of 
the  household.  In  part  these  difficulties 
will  occur  because  there  are  problems  of 
ascertaining  or  proving  the  facts.  Such 
factual  problems  are  real  and  practically 
important,  but  cannot  be  relieved  by  a 
redefinition  of  terms.  In  other  cases, 
there  may  be  issues  concerning  the  legal 
principle  or  rule  to  be  applied  in 
deciding  whether  the  facts  amoimt  to  a 
showing  that  a  person  was  in  the  unit 
with  consent  of  the  family  at  the  time  of 
the  activity  in  question.  HUD  believes, 
however,  that  the  Department  should 
not  attempt  a  more  precise  and 
elaborate  Federal  specification  of  when 
someone  is  to  be  deemed  a  "guest". 

First,  there  should  be  room  for  local 
determination  by  the  PHA,  in  the  light  of 
local  experience  and  practice,  of  how  to 
determine  whether  a  person  is  to  be 
considered  a  family  guest  in  different 
circumstances.  Within  the  scope  of  the 
federally-required  lease  provisions,  a 
PHA  has  authority  to  develop  local  rules 
or  lease  provisions  governing  a  tenant's 
right  to  reasonable  accommodation  of 
guests,  including  such  concrete 
questions  as  limitations  on  the  length  of 
stay  by  non-residents. 

Second,  appropriate  principles  can  be 
developed  in  response  to  case-by-case 
experience  by  the  PHA.  PHA  hearing 
officers,  and  local  landlcrd^enant 
courts.  Courts  are  familiar  with  issues  of 
tenant  responsibility  for  acts  of  gi>ests, 
and  can  resolve  these  questions  as 
applied  to  public  housing  tenants. 

2.3.2.2    Criminal  Activity  By  Guests. 
The  rule  (5  966.4(l)(2)(ii))  implements 
statutory  provisions  confirming  that 
certain  criminal  activity  by  "any  guest 
or  other  person  under  the  tenant's 
control"  is  grounds  for  eviction  (U.S.H. 
Act.  section  6(1)(5).  42  U.S.C.  1437d(lJ(5)). 

Legal  aid  and  tenant  organization 
comment  objects  to  holding  the  tenant 
responsible  for  criminal  activity  where 
the  guest  is  not  under  control  of  the 
tenant  such  as  the  case  of  a  former 
guest  or  household  member.  HUD  agrees 
that  the  responsibility  for  criminal 
activity  by  a  "guest",  does  not  apply  to 
the  criminal  activity  by  a  former  guest. 
The  question  under  the  HUD  rule  is 
whether  the  person  intjuesfion  was  in 
the  premises  with  consent  of  a 
household  member  at  the  time  of  the 
criminal  activity  in  question,  not 
whether  the  person  was  a  guestt  at  some 
time  in  the  past. 

Legal  aid  comments  argue  that  tenant 
should  not  be  responsible  for  criminal 
activity  of  a  guest  if  the  tenant  did  not 
know  of  the  criminal  activity,  or  (he 
activity  was  not  reasonably  foreseeable, 
or  if  the  tenant  has  taken  all  reasonable 
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or  possible  steps  to  avoid  the  criminal 
activity. 

The  law  provides  specifically  that  a 
public  housing  tenancy  may  be 
terminated  for  drug-related  and  other 
serious  criminal  activity  by  a  "guest"  of 
the  household.  Such  criminal  activities 
by  drug  dealers  and  other  persons  who 
enter  at  the  invitation  of  household 
members  are  a  threat  to  the  welfare  of 
project  residents  and  PHA  employees. 
Tenants  must  have  the  strongest 
incentive  to  assure  that  family  members 
do  not  consent  to  entry  of  the  unit  by 
persons  who  will  then  engage  in  drug- 
dealing  and  other  dangerous  criminal 
activity.  Such  incentive  is  provided  by 
the  statutory  sanction:  Termination  of 
tenancy  for  criminal  activity  by  a 
household  guest.  The  "guest"  definition 
in  this  rule  provides  an  appropriate 
standard  and  nexus  between  the 
contractual  obligation  of  the  tenant,  and 
the  potential  sanction:  that  the  criminal 
was  in  the  unit  by  consent  of  a  family 
member,  and  that  the  tenant  did  not 
prevent  the  invitation  or  the  crime. 
Whether  the  invitation  is  given  by  the 
tenant  (the  family  member  or  members 
who  hold  the  rights  of  tenancy  under  the 
lease),  or  by  some  other  family  member, 
the  prevention  of  criminal  activity  by 
family  guests  is  a  statutory  obligation  of 
the  tenancy  under  a  public  housing 
le&se. 

2.3.3    Profitmaking  Activities  In 
Dwelling  Unit 

The  rule  clarifies  that  with  PHA 
consent,  family  members  may  use  the 
unit  for  legal  profitmaking  activities 
"incidental  to  primary  use  of  the  leased 
unit  for  residence  by  members  of  the 
household"  {§  966.4(d)(2)).  This 
provision  does  not  create  a  new  right  of 
the  tenant  to  engage  in  such  activities, 
or  a  new  authority  for  the  PHA  to  permit 
such  activities.  Rather,  the  provision 
essentially  codifies  HUD's  construction 
of  when  public  housing  residents  may 
conduct  business  or  profitmaking 
activities  under  the  lease. 

Some  comment  applauds  the  new 
regulatory  provisions  on  this  subject, 
stating  that  this  revision  will  promote 
day  care  and  other  profitmaking 
activities,  and  will  encourage 
employment  of  residents. 

Some  comment  by  PHAs  and  housing 
managers  objects  to  the  new  provision 
on  profitmaking  activities  by  members 
of  a  public  housing  family.  Comment 
notes  that  such  activities  pose  serious 
management  problems  for  the  PHA,  and 
that  it  is  difficult  for  the  PHA  to 
determine  what  activities  are 
"incidental"  to  primary  use  of  the  unit 
for  family  residence.  Congressional 
comment  states  that  the  new  provisions 


are  not  necessary  or  appropriate,  and 
not  required  to  implement  the  public 
housing  statute,  The  comment  states 
that  there  is  no  reason  to  "alter  the 
balance"  of  the  landlord-tenant 
relationship,  and  that  tenants  are 
already  able  to  carry  out  activities  such 
as  home  based  child  care  if  permitted  by 
law  and  PHA  practice. 

HUD  agrees  that  any  profitmaking 
activities  in  a  tenant's  unit  must  be 
consistent  with  the  basic  statutory 
purpose  of  the  public  housing  pfogram — 
to  provide  housing  for  low-income 
families.  The  Preamble  to  the  Proposed 
Rule  states  (56  PR  6249,  col.  3): 

"The  regulation  does  not  *  *  *  authorize 
the  conversion  of  a  pubhc  housing  dwelling 
unit  to  a  business  use,  e.g..  by  changing  an 
apartment  to  a  store  or  office.  The  business 
activity  must  not  prevent  the  family  from 
living  in  the  unit.  The  unit  must  remain  as  the 
actual  residence  of  the  family  meml>ers,  and 
the  profitmaking  activity  must  be  'incidental' 
to  the  primary  residential  use." 

PHA  comment  rightly  observes  that 
the  decision  whether  or  when  to  allow 
profitmaking  activities  in  the  assisted 
unit  may  present  significant 
management  issues  concerning: 
— Building  and  health  codes,  and 

requirements  for  license  or 

governmental  approval. 
— PHA  insurance  coverage. 
— Utility  consumption. 
— Damage  to  the  unit. 
— Project  traffic  and  parking. 
— Disturbance  of  other  residents. 
— Attraction  of  non-residents  to  the 

project. 
— Use  of  tenant  business  as  a  cover  for 

drug-dealing. 

There  are  important  operational 
issues  for  public  housing  management  in 
deciding  whether  to  consent  to  proposed 
profitmaking  activities  in  the  unit,  and  in 
establishing  rules  governing  these 
activities.  HUD  recognizes,  moreover, 
that  it  may  be  difficult  for  the  PHA  to 
establish  and  apply  criteria  on  what 
types  of  activity  should  be  allowed. 

However,  the  Federal  rule  merely 
establishes  a  regulatory  framework  for 
the  local  decision.  A  PHA  may  or  may 
not  allow  incidental  profitmaking 
activities  by  residents  of  its  projects, 
and  individual  PHAs  may  establish  very 
different  limitations  on  such  activities. 
The  authority  for  incidental 
profitmaking  activities  by  resident 
families  can  be  an  important  tool  in 
promoting  economic  independence  and 
self-sufficiency  of  assisted  families.  The 
regulation  amendment  does  not  disturb 
the  existing  balance  of  regulatory 
authority  concerning  profitmaking 
activities  in  the  assisted  unit,  but  serves 


to  inform  PHAs  and  residents  of  the 
HUD  position  on  this  question. 

2.4  Damage  To  Unit- Offer  Of 
Alternative  Accommodations 

The  PHA  must  offer  alternative 
accommodation  if  the  occupants  are 
endangered  because  of  damage  to  the 
unit  (S  966.4(h)(3)).  Provisions  on  this 
subject  were  reprinted  in  the  proposed 
rule  text  only  because  of  other  unrelated 
revisions  in  S  966.4.  HUD  has  not 
proposed  or  made  any  substantive 
change  in  these  provisions. 

PHA  comment  states  that  the  PHA 
should  not  be  required  to  provide  a  new 
unit  if  the  damage  was  caused  by  the 
family.  On  the  other  hand,  legal  aid 
comment  asks  clarification  that  the  PHA 
must  provide  a  replacement  unit  until 
there  is  a  grievance  or  judicial 
determination  that  the  family  is 
responsible  for  the  damage. 

The  PHA  must  move  the  family  out  of 
a  damaged  and  dangerous  unit.  The 
lease  provides  the  PHA  must  offer 
alternative  accommodations.  There  is  no 
stated  exception  for  cases  where  the 
damage  was  caused  by  the  tenant, 
household  or  guests  (or  the  PHA 
believes  this  is  the  case).  In  this 
situation,  the  PHA  may  seek  to 
terminate  the  lease  and  tenancy  as 
quickly  as  possible.  If  occupancy  by  the 
household  is  a  threat  to  health  or  safety 
of  tenants  or  PHA  employees,  the 
shortness  of  the  lease  termination  notice 
may  reflect  the  exigencies  of  the  case. 
The  PHA  must  give  notice  for  a 
"reasonable  time  considering  the 
seriousness  of  the  situation" 
(S  966.4(l)(3)(i)(B)).  If  HUD  issued  a  due 
process  determination,  and  if  the  PHA  is 
evicting  for  criminal  activity  (e.g.,  arson) 
by  a  household  member  that  endangers 
PHA  residents  or  employees,  the  PHA 
may  begin  a  judicial  eviction  action 
without  allowing  the  tenant  a  prior 
administrative  hearing. 

At  this  time,  HUD  does  not  find 
sufficient  reason  to  amend  the  old  rule 
provisions  on  when  the  PHA  must  o^er 
"alternative  accommodation"  after  a 
casualty.  The  present  rulemaking  is  not 
intended  as  a  global  reexamination  and 
revision  of  the  lease  and  grievance  rule. 

2.5  Tenant  Maintenance 

The  old  rule  provides  that  a  lease  may 
contain  a  tenant's  agreement  to  perform 
certain  seasonal  or  other  maintenance 
tasks  in  accordance  with  local  custom 
(§  966.4(g)).  The  rule  provides  that  such 
tenant  maintenance  requirements  may 
not  be  used  to  evade  obligations  of  the 
PHA.  Provisions  on  this  subject  were 
reprinted  in  the  proposed  rule  text  only 
because  of  other  unrelated  revisions  in 
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§  966.4.  However,  HUD  proposed  no 
change  in  these  provisions. 

Tenant  organization  comment  claims 
that  the  old  tenant  maintenance 
provisions  violate  a  statutory  provision, 
enacted  in  1983,  that  leases  must: 

"obligate  the  public  housing  agency  to 
maintain  tbe  protect  in  decent,  tafe  and 
sanitary  conditions  *  *  *."  (U5ii.  Act, 
secUon  ed(l)(2),  42  U.S.C.  M37d(l){2):  Pub.  L 
98-181,  secUon  204) 

The  comment  states  that  there  is  no 
room  for  the  PHA  to  shift  "any 
maintenance  obligations"  to  the  tenant. 
In  the  ahemative.  the  comment  states 
the  rule  should  explicitly  prohibit  any 
requirement  for  tenant  maintenance  of 
common  areas. 

As  required  by  law,  aD  public  housing 
leases — including  leases  with  tenant 
maintenance  provisions — must  provide 
that  the  PHA  is  obligated  "to  maintain 
the  dwelling  unit  and  the  project  in 
decent,  safe  and  sanitary  condition" 
;§  966.4(e)(1);  cf.  also  iS  g66.4(e)  (2)  to 
["»).  which  bear  on  the  PHA's  duty  to 
provide  maintenance  under  the  lease). 

The  tenant  maintenance  provisions 
permitted  by  the  old  rule  are  designed  to 
support  the  basic  PHA  maintenance 
responsibility  under  the  lease.  Tenant 
maintenance  helps  the  PHA  keep  the 
project  and  unit  in  decent,  safe  and 
sanitary  condition.  The  1983  statutory 
amendment  essentially  codifies  the 
basic  HiA  maintenance  obligation 
under  the  HUD  lease  and  grievance 
regulation,  and  was  not  intended  to 
uproot  the  tenant  maintenance 
provisions  also  contained  in  the  HUD 
regulation  (cf..  House  Committee  Report 
on  the  1983  legislation.  H.  Rpt.  98-123. 
May  13. 1983.  pp.  35-36). 

The  old  rule  provides  (6  966.4(g))  that 
the  PHA  must  exempt  from  tenant 
maintenance  requirements  "tenants" 
vvho  are  not  able  to  perform  such  tasks 
because  of  age  or  "physical  disability". 
PHA  comment  advises  that  the  tenant 
maintenance  exemption  should  only  be 
available  if  no  one  in  a  household  (i.e.. 
not  just  the  "tenant")  is  capable  of 
performing  the  maintenance  because  of 
age  or  physical  disability.  Although  this 
argument  has  some  force.  HUD  has  not 
adopted  the  recommended  change  in  the 
current  limited  revisions  of  the  lease 
and  grievance  rule. 

However.  HUD  has  amended  to  the 
rule  to  provide  that  the  PHA  must 
exempt  tenants  unable  to  perform  the 
maintenance  tasks  because  of 
"disability",  not  just  "pfiyeicol 
disability"  as  provided  in  the  old  rule. 


2.6    Accommodation  Of  Person  With 
Disabilities 

The  proposed  and  Hnal  rule  contain 
several  provisions  designed  to  assist 
persons  with  disabilities: 

— If  a  tenant  is  visually  impaired. 

notices  must  be  in  an  "accessible 

format"  (5  966.4(k)(2)  and 

§  966.56{h)(2}). 
— The  PHA  administrative  grievance 

procedure  must  provide  "reasonable 

accommodation"  for  persons  with 

disabilities  (§  966.56(h)(1)). 

These  provisions  are  commended  in 
public  comment,  and  are  retained  in  the 
final  rule. 

In  the  final  rule,  HUD  has  added  a 
new  section  (S  966.7)  to  express  the 
PHA'b  obligations  for  reasonable 
accommodation  of  persons  with 
disabilities  in  connection  with  all 
aspects  of  the  lease  and  grievance 
procedures.  §  966.7  provides  that: 

"(a)  For  all  aspects  of  the  lease  and 
grievance  procedures,  a  handicapped  person 
shall  be  provided  reasonable  accommodation 
to  the  extent  necessary  to  provide  the 
handicapped  person  with  an  opportunity  to 
use  and  occupy  the  dwelling  unit  equal  to  a 
non-handicapped  person. 

"(b)  The  PhiA  shall  provide  a  notice  to  each 
tenant  that  the  tenant  may,  at  any  time 
during  the  tenancy,  request  reasonable 
accommodation  of  a  handicap  of  a  household 
member,  including  reasonable 
accommodation  so  that  the  tenant  can  meet 
lease  requirements  or  other  requirements  of 
tenancy." 

See  section  2.5  above  concerning  the 
expanded  exemption  from  tenant 
maintenance  requirements. 

3    Eviction 

3.1    Lease  Termination  BoUce 

3.1.1    Relation  of  State  and  Federal 
Notices 

Federal  law  specifies  the  minimum 
notice  required  to  terminate  a  tenant's 
lease  (U.S.H.  Act,  section  6(1)(3).  42 
U.S.C.  1437d(l)(3)).  State  eviction  laws 
usually  require  a  landlord  to  serve  a 
notice  to  vacate  (sometimes  called  a 
"notice  to  quit")  before  commencing  a 
court  action  to  evict  the  tenant.  The 
proposed  rule  contained  provisions 
which  were  intended  to  clarify  the 
relationship  betvween  the  State  and 
Federal  notices. 

In  substance,  the  proposed  rule  would 
have: 

(1)  Required  the  PHA  to  give  any 
notice  to  vacate  required  under  State  or 
local  law  (as  well  as  the  notice  required 
pursuant  to  the  Federal  statute). 

(2)  Provided  that  the  Federal  notice 
may  run  "concurrently"  with  the  State 
law  notice  (rather  than  consecutively,  as 


held  by  a  Federal  case  construing  the 
old  rule). 

(3)  Provided  that  the  PHA  may  not 
issue  a  notice  to  vacate  under  State  and 
local  law  until  the  tenant's  grievance 
right  has  been  satisfied. 

(4)  Eliminated  a  provision  specifying 
what  must  be  included  in  a  notice  to 
vacate  issued  by  the  PHA  after  decision 
in  the  tenant's  grievance  hearing. 

Comment  indicated  there  was 
considerable  public  confusion  about  the 
meaning  of  the  proposed  revisions, 
particularly  concerning  the  relation 
between  the  authority  for  concurrent 
State  and  federal  notices  and  the 
prohibition  against  issuance  of  a  State 
notice  until  satisfaction  of  the  tenant's 
.right  to  grieve.  Some  comment 
incorrectly  understood  the  proposed  rule 
to  require  the  consecutive  running  of  the 
Federal  and  State  notices. 

Comment  from  a  legal  aid  office  asks 
HUD  to  clarify  that  Federal  notice 
requirements  do  not  preempt  notice 
requirement  under  State  law.  and  that 
the  PHA  must  give  the  notice  required 
by  State  law. 

Legal  aid  comment  endorses  the 
proposed  provision  that  a  State  notice  to 
vacate  may  not  be  given  until  the  time  to 
request  an  admimstrative  hearing  has 
expired.  Legal  aid  comment  contends 
that  Federal  law  prohibits  issuance  of  a 
State  notice  to  vacate  until  expiration  of 
the  time  to  grieve.  PHAs  vehemently 
object  to  the  proposed  bar  against 
issuance  of  a  State  notice  to  vacate  until 
expiration  of  the  Federal  grievance  right. 
PHA  comment  urges  that  a  PHA  should 
be  allowed  to  serve  the  State  notice  to 
vacate  at  the  same  time  as  the  Federal 
notice  of  lease  termination,  or  in  a 
combined  notice  that  satisfies  both  the 
State  and  Federal  notice  requirements. 

By  Federal  law,  the  PHA  must  give  a 
public  housirig  tenant  the  opportunity  to 
grieve  on  any  proposed  eviction  not 
excluded  from  the  PHA  grievance 
process  pursuant  to  a  HUD  due  process 
determination.  Since  enactment  of  the 
1990  NAHA.  the  PHA  may  only  exclude 
from  its  grievance  hearing  process  cases 
involving  evictions  for  drug-related 
criminal  activity  or  for  a  criminal  threat 
to  health  or  safety  of  PHA  residents  or 
employees  (where  HUD  has  issued  a 
due  process  determination)  (Pub.  L  101- 
625.  section  503(a).  amending  42  U.S.C. 
1437d(k)).  PHAs  correctly  point  out  that 
the  bulk  of  eviction  cases,  such  as 
evictions  for  non-payment,  are  not 
eligible  for  exclusion.  Therefore  in  all 
such  non-excluded  cases,  the  PHA 
would  be  precluded — under  the  rule  as 
proposed  by  HUD — from  issuing  a  single 
notice  to  satisfy  the  State  and  Federal 
notice  requirements.  The  PHA  can  only 
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issue  a  single  combined  notice  for  the 
limited  class  of  evictions  for  criminal 
activity  and  where  HUD  has  issued  a 
due  process  determination.* 

PHAs  note  that  a  requirement  for 
separate  issuance  of  the  Federal  and 
State  notices  presents  a  new  and  serious 
administrative  burden  and  expense  for 
PHAs.  They  assert  that  PHAs  currently 
issue  a  single  combined  Federal  and 
State  notice  to  a  public  housing  tenant 
(notwithstanding  some  Federal  casclaw 
holding  that  these  notices  must  be 
issued  consecutively  under  the  old  rule). 
Further,  the  PHAs  indicate  that  later 
issuance  of  a  State  notice  will  delay  the 
eviction  (in  cases  where  the 
subsequently  served  State  notice 
terminates  after  the  end  of  the  Federal 
lease  termination  period). 

PHAs  observe  that  a  tenant  doesn't 
need  two  notices  of  the  same  default. 
Further  they  remark  that  successive 
service  of  Federal  and  State  termination 
notices,  and  with  different  termination 
dates,  will  tend  to  produce  confusion  in 
the  minds  of  the  tenant. 

PHAs  argue  that  delaying  service  of 
the  State  notice  to  vacate  is  not 
necessary  to  protect  the  tenant's  right  to 
grieve.  PHAs  should  be  allowed  to  serve 
the  Federal  and  State  termination 
notices  simultaneously,  so  long  as  the 
PHA  can't  file  a  complaint  until  the 
grievance  hearing  or  opportunity  is 
completed,  and  the  Federal  notice 
period  has  ended. 

Contrary  to  assertion  in  legal  aid 
comment.  Federal  law  does  not  mention 
the  State  law  notice.  Federal  law  does 
not  affect  the  time  when  the  State  notice 
may  be  given,  provided  the  State  law 
notice  procedure  does  not  interfere  with 
the  Federally  required  notice  of  lease 
termination,  or  abridge  the  tenant's 
Federal  right  to  a  grievance  hearing.  The 
right  to  grieve  on  an  eviction  is  not 
abridged  by  issuance  of  a  State  law 
notice  to  vacate  if  the  tenancy  continues 
until  tenant's  grievance  opportunity  has 
been  satisfied  (by  expiration  of  the  time 
to  request  a  hearing,  or  by  completion  of 
a  hearing  when  requested  by  the 
tenant). 

HUD  is  persuaded  that  a  mandate  to 
hold  the  State  law  notice  pending 
completion  of  the  Federal  grievance 
right  is  urmecessary  to  protect  any 
tenant  right  or  interest  under  Federal 
law  or  policy,  that  such  double  notice 
may  be  confusing  to  the  tenant  and  the 
courts,  and  that  requiring  PHAs  to  give 
double  notice  requirement  is  an 
unnecessary  burden  and  expense  for 
PHAs.  HUD  has  therefore  eliminated 
this  double-notice  requirement 
contained  in  the  proposed  rule. 

A  tenant  is  entitled  to  the  full  notice 
of  lease  termination  required  by  Federal 


law  and  this  regulation.  Therefore,  the 
tenant's  lease  does  not  terminate  until 
the  end  of  the  Federally  required  notice, 
even  if  the  State  notice  procedure  would 
otherwise  permit  or  provide  for  an 
earlier  lease  termination. 

To  assure  tenant's  opportunity  to  exercise 
the  Federal  grievance  right,  the  final  rule 
provides  (i  9ee.4(l}(3)(iii))  that: 

"A  notice  to  vacate  which  is  required  by 
State  or  local  law  may  be  combined  with,  or 
run  concurrently  with,  a  (Federally-required) 
notice  of  lease  termination  *  *  *. '  The  final 
rule  further  provides  (|  9ee.4(l)(3)(lv))  that: 

"When  the  PHA  is  required  to  afford  the 
tenant  the  opportunity  for  a  hearing  under  the 
PHA  grievance  procedure  for  a  grievance 
concerning  the  lease  termination  *  *  *,  the 
tenancy  shall  not  terminate  (even  if  any 
notice  to  vacate  under  State  or  local  law  has 
expired)  until  the  time  for  the  tenant  to 
request  a  grievance  hearing  has  expired,  and 
(if  a  hearing  wras  timely  requested  by  the 
tenant)  the  grievance  process  has  t>een 
completed." 

This  provision  protects  the  integrity  of 
tenant's  grievance  hearing  right  under 
Federal  law  and  regulation.  The 
opportunity  for  a  PHA  grievance  hearing 
is  wholly  unaffected  by  the  issuance  of 
any  State  notice  to  vacate. 

The  tenancy  rights  of  a  public  housing 
tenant  are  governed  by  elements  of  both 
Federal  and  State  law.  The  tenant  has 
the  set  of  rights  vouchsafed  by  Federal 
law.  The  tenant  may  have  additional 
rights  afforded  by  State  law  which  do 
not  interfere  with  or  contradict  Federal 
law.  The  Federal  law  defines  minimum 
protections  for  the  Federally  assisted 
public  housing  tenant,  but  does  not 
preempt  additional  tenant  protections  or 
rights  provided  by  the  State  which  do 
not  violate  the  Federal  law. 

Consistent  with  the  Federal  scheme 
and  interest  the  final  rule  deletes  a 
proposed  provision  (proposed 
§  966.4(l)(l)(iii)(B))  which  would  require 
the  PHA  to  give  any  notice  to  vacate 
required  under  State  law.  Further,  the 
final  rule  deletes  a  section  of  the  old 
rule  (old  S  966.56)  which  required  the 
PHA  to  issue  a  notice  to  vacate  after  a 
grievance  hearing  decision  upholding 
the  PHA  action  to  terminate  the 
tenancy,  and  which  specified  the 
content  of  the  notice  to  vacate.  A  State 
requirement  for  issuance  of  a  notice  to 
vacate  is  binding  on  the  PiiA  by  force  of 
State  law,  and  need  not  be  enforced  by 
authority  of  a  Federal  regulation. 
Further,  there  is  no  need  to  prescribe  the 
incidents  of  the  State  eviction  process 
after  the  PHA  has  completed  the 
termination  notice  and  administrative 
hearing  process  required  by  Federal  law. 

In  this  rule,  we  concern  ourselves  with 
a  State  notice  requirement  only  to  the 
extent  needed  to  define  the  relation  of 
any  State  notice  to  the  notice  mandated 


by  Federal  law  and  regulation.  The  rule 
makes  clear  that  the  State  notice  may  be 
combined  with  the  Federal  notice,  or  run 
at  the  same  time  as  the  Federal  notice 
(§  98&4(l)(3)(iii)),  and  also  assures  that 
the  expiration  of  the  State  notice  does 
not  affect  the  Federally  required 
grievance  right  (t  966.4(l)(3)(iv)). 

3.2    Tenant  Right  To  Examine  PHA 
Documents 

3.2.1  Statute  and  Rule 

Section  503(a)  of  the  1990  NAHA 
(amending  section  6(k)  of  the  U.S.H.  Act. 
42  U.S.C.  1437d(k))  grants  the  tenant  a 
right  to  pre-grievance  hearing  and  pre- 
trial discovery  of  PHA  documents 
directly  related  to  an  eviction  or 
termination  of  tenancy.  The  rule  would 
be  amended  to  establish,  the  PHA's 
contractual  duty  to  make  PHA 
documents  available  for  the  tenant's 
inspection  (S  966.4(m)).  The  tenant  has 
the  right  to  examine  PHA  documents 
directly  relevant  to  an  eviction  before  a 
grievance  hearing  or  court  trial 
concerning  eviction. 

Section  503(b)(2)  of  NAHA  (adding 
section  6(1)(6)  of  the  USM.  Act.  42 
U.S.C.  1437d(l)(6))  provides  that  a  public 
housing  lease  must 

"specify  that  with  respect  to  any  notice  of 
eviction  or  termination,  notwithstanding  any 
State  law,  a  public  housing  tenant  shall  be 
informed  of  the  opportunity,  prior  to  any 
hearing  or  trial  to  examine  any  relevant 
documents,  records,  or  regulations  directly 
related  to  the  eviction  or  termination." 

Thus,  in  a  notice  of  lease  termination, 
the  tenant  must  be  notified  of  the  right 
to  examine  relevant  PHA  documents.  To 
implement  this  requirement,  the  rule 
would  provide  (S  96e.4(m))  that  a  notice 
of  lease  termination: 

"shall  inform  the  tenant  of  the  tenant's  right 
to  examine  PHA  dooiments  concerning  the 
tenTiination  of  tenancy  or  eviction". 

As  a  sanction  for  violation  of  the 
tenant's  right  to  pre-hearing  or  pre-trial 
discovery  of  documents  in  the  tenant's 
file,  the  rule  provides  (5  966.4(m])  that 
the  PHA  may  not  proceed  with  eviction: 

"if  the  PHA  does  not  make  documents 
available  for  examination  upon  request  by 
the  tenant  (in  accordance  with  the  regulatory 
requirements)". 

3.2.2  Scope  of  Discovery 

The  PHA  must  allow  a  tenant  to 
examine  PHA  documents  "directly 
related"  to  an  eviction.  Legal  aid 
comment  asks  for  more  direction  on 
what  a  tenant  can  see,  including 
direction  that  the  PHA  must  produce 
documents  not  contained  in  the  tenant 
file.  Another  legal  aid  comment  objects 
that  the  rule  does  not  in  terms  require 
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production  of  documents  "relevant"  to 
the  subject  matter  of  a  case,  as  required 
by  the  law. 

Under  the  law,  the  PHA  must  produce 
for  tenant's  inspection  documents  which 
are  "relevant"  and  "directly  related"  to 
an  eviction  (U.S.H.  Act,  section  6{k),  42 
U.S.C.  1437d(k)).  The  target  of  discovery 
has  two  basic  elements:  That  the 
documents  must  be  "relevant",  and  that 
the  documents  must  have  a  "direct" 
relation  to  the  eviction.  The  discovery 
standard  in  the  proposed  rule  was 
intended  to  include  both  elements,  not 
to  allow  the  PHA  to  withhold  "relevant" 
documents  which  are  "directly"  related 
fo  the  termination.  The  proposed  rule 
provided  that  the  PHA's  lease 
termination  notice  must  inform  the 
tenant  of  the  right  to  examine  "relevant" 
PHA  documents  in  the  tenant's  file. 

In  response  to  comment,  §  966.4(m)  of 
the  final  rule  is  revised  to  require 
production  of  documents  "directly 
relevant"  to  the  eviction.  In  addition, 
HUD  has  made  a  conforming  revision  of 
§  966.4(l)(3)(ii)  (providing  that  a  notice  of 
lease  termination  must  inform  the  tenant 
of  the  opportunity  to  examine  "directly 
relevant"  PHA  documents  in  the 
tenant's  file). 

HUD  has  not  revised  the  rule,  as 
proposed  by  comment,  to  specify  that 
the  PHA  must  produce  documents  not 
contained  in  the  tenant  file,  or  to 
otherwise  amplify  the  PHA's  obligation 
to  permit  inspection  of  directly  relevant 
documents.  (See  Conference  Report  on 
the  1990  NAHA,  H.  Rpt.  101-943, 
October  25, 1990,  p.  418.)  HUD  concludes 
that  the  rule  adequately  expresses  the 
requirement  to  produce  documents 
directly  relevant  to  defense  of  the 
eviction,  and  that  this  principle  provides 
an  adequate  regulatory  standard  for 
application  to  individual  cases  by  the 
PHA,  by  grievance  hearing  officers  and 
by  the  courts. 

Comment  from  a  real  estate 
management  organization  urges  that  the 
PHA  should  be  able  to  withhold 
information  which  would  reveal  the 
identity  of  other  residents  who  provide 
information  on  drugs  and  criminal 
activities  to  the  PHA.  Residents  will 
withhold  complaints  for  fear  of 
retribution. 

The  comment  expresses  a  real  and 
legitimate  concern.  The  statutory 
discovery  requirement  gives  a  tenant 
access  to  PHA  documents,  so  that  the 
tenant  can  prepare  a  defense  against 
eviction  from  the  unit.  The  statute  and 
rule  do  not  purport  to  establish  a 
Federal  privilege  against  discovery  of 
directly  relevant  PHA  documents, 
because  revelation  of  documents  may 
expose  informants,  or  because  of  any 
other  privilege,  such  as  an  attorney- 


client  privilege.  However,  the  statute 
and  rule  also  do  not  override  other 
independently  recognized  privileges. 

3.2.3    Copying  Documents 

The  rule  provides  that  a  tenant  must 
be  allowed  to  copy  PHA  documents 
directly  relevant  to  the  eviction,  and 
that  such  copying  is  "at  the  tenant's 
expense"  (5  966.4(m)).  Legal  aid 
comment  recommends  that  the  PHA 
should  be  required  to  provide  free 
copies  of  PHA  documents.  This 
comment  is  not  adopted. 

HUD  lacks  sufficient  justification  to 
impose  on  PHAs  the  obligation  to 
provide  free  copies  of  documents 
furnished  by  the  PHA  for  inspection  by 
the  tenant.  The  tenant's  file  may  be 
large  (for  example,  where  there  is  a  long 
history  of  issues  concerning 
nonpayment  or  criminal  activity  by 
family  members).  The  financial  burden 
on  the  PHA  of  providing  free  copies  may 
be  substantial  in  an  individual  case,  or  if 
such  files  are  demanded  in  many  cases. 
A  right  to  obtain  free  copies  of  PHA 
documents  may  be  abused  by  the  tenant 
or  by  tenant  counsel.  The  PHA  should 
have  the  power  to  decide  whether  the 
PHA  should  provide  the  tenant  free 
copies  of  documents. 

3.3    Eviction  For  Criminal  Activity 

3.3.1    Crime  By  Household  Member 

Federal  law  provides  that  certain 
categories  of  criminal  activity  by  a 
public  housing  household  member  are 
grounds  for  eviction.  A  PHA  must: 

"utilize  leases  which — *  *  *  provide  that  any 
criminal  activity  that  threatens  the  health, 
safety,  or  right  to  peaceful  enjoyment  of  the 
premises  by  other  tenants  or  any  drug-related 
criminal  activity  on  or  near  such  premises, 
engaged  in  by  '  '  '  any  member  of  the 
tenant's  household  *  *  *  shall  be  cause  for 
termination  of  tenancy  *  *  *."  (U.S.H.  Act, 
sec.  6(1](5).  42  U.S.C.  1437d(l)(5)]  (emphasis 
supplied). 

The  U.S.H.  Act  statutory  prohibition 
of  criminal  activity  by  a  public  housing 
household  member  was  originally 
enacted  in  the  Anti-Drug  Abuse  Act  of 
1988  (section  5101,  Pub.  L  100-690, 
November  18, 1988),  and  was  retained  in 
the  1990  NAHA  amendments  which 
redefined  the  classes  of  criminal  activity 
to  which  this  prohibition  applies  (Pub.  L. 
101-625,  section  504,  amending  section 
6(1)(5)  of  the  U.S.H.  Act).  The  proposed 
and  final  rule  provide  that  the  tenant 
must  assure  that  members  of  the 
household  (or  guests,  or  other  persons 
under  the  tenant's  control)  do  not 
engage  in  proscribed  criminal  activity 
(§  966.4(n(12)(i)). 

Comment  by  legal  aid  and  by  tenant 
organizations  asserts  that  the  tenant 


should  not  be  required  to  "assure"  the 
non-criminal  conduct  of  household 
members,  or  should  have  only  a  limited 
responsibility  to  prevent  criminal 
behavior  by  members  of  the  household 
Comment  proposes  various  possible 
standards  to  determine  whether  the 
tenant  can  be  evicted  for  criminal 
behavior  by  household  members. 
Comment  alleges  that  the  tenant  should 
not  be  responsible  if  the  criminal 
activity  is  beyond  the  tenant's  control,  if 
the  tenant  did  not  know  or  have  reason 
to  foresee  the  criminal  conduct,  if  the 
tenant  did  not  participate,  give  consent 
or  approve  the  criminal  activity,  or  if  the 
tenant  has  done  everything 
"reasonable"  to  control  the  criminal 
activity.  Comment  states  that  under  the 
Constitution  a  tenant  can  only  be  held 
responsible  for  activity  of  a  household 
member  within  the  tenant's  control. 

PHA  comment  states  that  the  PHA 
must  be  given  discretion  to  evict  an 
entire  family  for  actions  of  a  family 
member  if  eviction  is  in  the  best  interest 
of  other  residents.  If  a  PHA  lacks  clear 
authority  to  evict,  the  PHA  may  not  be 
able  to  convince  the  family  to  oust  a 
person  who  engages  in  criminal  activity 
from  the  imit. 

As  in  a  conventional  tenancy,  a  public 
housing  tenant  holds  tenure  of  the  unit 
subject  to  the  requirements  of  the  lease, 
including  obligations  concerning  the 
conduct  of  household  members  affecting 
the  unit,  the  management  of  the  housing 
or  the  welfare  of  other  residents.  By 
signing  the  lease,  a  tenant  agrees  to 
comply  with  leasehold  requirements 
pertaining  to  the  behavior  of  family 
members.  The  ability  of  a  PHA  or  other 
landlord  to  enforce  covenants  relating  to 
acts  of  unit  residents  (e.g.,  damage  to  a 
unit,  disturbance  of  other  residents)  is  a 
normal  and  ordinary  incident  of 
tenancy,  and  is  important  for 
management  of  the  housing.  The  power 
of  a  landlord  to  evict  for  the  tenant's 
breach  of  lease  requirements  concerning 
behavior  of  any  member  of  the 
household  gives  the  tenant  and  other 
occupants  a  strong  motive  to  avoid 
behavior  which  can  lead  to  eviction.  If 
the  tenant  does  not  control  criminal,  or 
other  harmful  or  disruptive  behavior,  by 
unit  occupants,  the  landlord  can  evict — 
removing  the  occupants  from  the 
housing.  If  the  landlord  does  not  or 
cannot  evict  for  such  behavior,  the 
continued  presence  of  the  tenant  and 
household  may  result  in  harm  to  the 
housing  and  other  residents,  and  the 
spread  of  such  behavior. 

The  Congress  has  determined  that 
drug  crime  and  criminal  threats  by 
public  housing  household  members  are  a 
special  danger  to  the  security  and 
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general  beneHt  of  public  housing 
residents,  warranting  special  mention  in 
the  law.  (U.S.H.  Act,  section  6{1){5),  42 
U.S.C.  1437d(I)(5).)  For  this  reason,  the 
Congress  specified  that  these  types  of 
criminal  activity  by  household  members 
are  grounds  for  termination  of  tenancy 
(without  the  need  for  a  separate  inquiry 
as  to  whether  such  criminal  activity 
constitutes  serious  or  repeated  lease 
violation  or  other  good  cause  for 
eviction).  The  legislative  determination 
by  the  Congress  rests  on  a  reasonable 
judgment  that  the  potential  for  a  PHA  to 
exercise  eviction  as  a  contractual 
sanction  against  criminal  behavior  by 
unit  occupants  will  promote  the  welfare 
of  public  housing  residents  in  general, 
and  will  support  the  effective 
management  of  the  housing.  Since  this 
judgment  is  reasonable,  and  promotes  a 
legitimate  pubhc  purpose,  the  legislation 
is  Constitutional  under  the  normal  equal 
protection  standard. 

There  is  no  reason  of  Constitutional 
necessity  or  public  policy  for  HUD  to 
impose — as  proposed  by  comment — any 
additional  restriction  on  when  the 
tenancy  may  be  terminated  for  criminal 
activity  by  a  household  member. 

First,  as  we  have  already  remarked, 
contractual  responsibility  of  the  tenant 
for  acts  of  unit  occupants  is  a 
conventional  incident  of  tenant 
responsibility  under  normal  landlord- 
tenant  law  and  practice,  and  is  a 
valuable  tool  for  management  of  the 
housing.  The  tenant  should  not  be 
excused  from  contractual  responsibiUty 
by  arguing  that  tenant  did  not  know^ 
could  not  foresee,  or  could  not  control 
behavior  by  other  occupants  of  the  unit 

Second,  if  household  member  criminal 
activity  is  ground  for  termination,  then 
the  tenant  has  reason  to  try  to  control  or 
prevent  the  activity  to  protect  the 
tenant's  right  to  continued  occupancy  by 
the  family.  The  standards  proposed  by 
some  of  the  public  comment  would 
allow  a  variety  of  excuses  for  a  tenant's 
failure  to  prevent  criminal  activity  by 
household  members.  The  proposed 
changes  would  thereby  undercut  the 
tenant's  motivation  to  prevent  criminal 
activity  by  household  members. 

Third,  in  practice  it  will  be  extremely 
difficult  for  the  mA  to  show  that  the 
tenant  knew,  could  have  foreseen,  could 
have  prevented,  or  failed  to  take  all 
reasonable  measures  to  prevent,  crime 
by  a  household  member.  In  practice,  the 
tenant  may  have  encouraged  or  profited 
from  the  criminal  activity  or  may  have 
ignored  or  turned  a  blind  eye.  The 
statute  and  regulation  are  based  on  a 
different,  simpler  and  more  practical 
test,  whether  a  household  member  has 
in  fact  committed  the  criminal  activity. 
In  tenninating  tenancy  for  this  reason. 


the  PHA  enforces  the  tenant's 
contractual  duty,  expressed  in  the  lease, 
to  prevent  such  activity  by  any  family 
member.  (If  a  tenant  cannot  control 
criminal  activity  by  a  household 
member,  the  tenant  can  request  that  the 
PHA  remove  the  person  from  the  lease 
as  an  authorized  unit  occupant,  and  may 
seek  to  bar  access  by  that  person  to  the 
unit.) 

Finally,  a  family  which  does  not  or 
cannot  control  drug  crime,  or  other 
criminal  activities  by  a  household 
member  which  threaten  health  or  safety 
of  other  residents,  is  a  threat  to  other 
residents  and  the  project 

3.3.2    Criminal  Activities — Ground  For 
Termination:  Threats  To  PHA 
Employees 

The  statute  provides  that  criminal 
activity  which  threatens  "other  tenants" 
is  grounds  for  eviction  (42  U.S.C. 
1437d(l)(5)).  but  does  not  mention 
activities  which  are  a  threat  to  PHA 
employees  (though  the  provisions  on 
when  the  PHA  may  use  an  expedited 
grievance  process  or  bypass  the 
grievance  process  (42  U.S.C  1437d(k)) 
cover  threats  to  both  residents  and 
employees).  The  proposed  rule  also 
refers  only  to  criminal  activity  which 
threatens  PHA  residents,  but  not  to 
activity  which  threatens  PHA 
employees. 

PHA  comment  states  concern  that  the 
regulatory  language  may  not  permit  the 
PHA  to  terminate  leases  if  PHA 
employee  health  or  safety  are 
threatened.  HUD  shares  this  concern. 
The  rule  is  revised  to  state  that  a 
criminal  activity  which  threatens  health 
or  safety  of  PHA  employees  is  a  lease 
violation,  and  is  therefore  groimds  for 
termination  of  tenancy 
(S  966.4(f)(12)(i)(A)).  The  lease  provision 
on  threats  to  PHA  employees  is  not 
mandated  by  statute.  The  PHA  may 
terminate  tenancy  for  criminal  threats  to 
PHA  employees  which  are  either  a 
serious  or  repeated  violation  of  the 
lease,  or  which  constitute  "other  good 
cause"  for  termination. 

Grounds  for  Termination 

Section  g66.4(l](2]  states  the  statutory 
grounds  for  termination  of  tenancy  (as 
provided  in  section  6(1]  (4)  and  (5)  of  the 
U.S.H.  Act.  42  U.S.C.  1437d(l)  (4)  and 
(5)).  This  provision  of  the  proposed  rule 
covered  termination  for  violation  of  the 
lease  or  other  good  cause,  but  did  not 
mention  the  separate  statutory 
provisions  allowing  termination  of 
tenancy  for  criminal  activity  (U.S.H.  Act 
section  6(1)(5),  added  by  the  Anti-Drug 
Abuse  Act  of  1988,  and  amended  by  the 
1990  NAHA). 


In  the  final  rule.  §  966.4(lH2)(ii)  is 
added  to  state  the  authority  for 
termination  of  tenancy  for  criminal 
activity  by  a  household  member  or 
guest  The  rule  now  provides  a  unified 
statement  of  the  statutory  grounds  for 
termination  of  tenancy,  including  a 
termination  of  the  lease,  or  refusal  to 
renew  the  lease. 

3.3.3    Factors  Considered  By  PHA 

Where  there  are  proper  grounds  for 
eviction — for  criminal  activity  by 
household  members  or  for  some  other 
ground — the  decision  when  and  whether 
to  evict  is  a  discretionary  management 
judgment  by  the  individual  PHA.  The 
decision  is  and  should  be  made  by  the 
PHA  in  the  light  of  the  particular  case 
and  PHA  management  policy.  The 
Department  has  stated  (54  FR 15998, 
April  20. 1989)  that 

'The  decision  whether  to  initiate 
proceedings  to  terminate  tenancy  in  a 
particular  case  remains  a  matter  for  good 
judgment  by  the  PHA  or  the  RMC  ( =  resident 
management  corporation),  based  on  the 
factual  situation.  The  statutory  policy 
(authorizing  eviction  for  criminal  activity  by 
members  of  the  public  housing  household  or 
their  guests)  does  not  restrict  the  PHA's  or 
RMCs  exercise  of  wise  and  humane 
judgment,  weighing  the  interests  of  all 
concerned.  On  the  other  hand,  the  statute 
make*  it  clear  that  PHAs  and  RMCs  have  full 
authority  to  initiate  eviction  for  violation  of 
the  prohibition  on  criminal  activity  when 
they  consider  such  action  to  be  justified." 

In  this  rulemaking,  PHA  and  resident 
organization  comment  advises  that  the 
rule  should  include  provision  clarifying 
that  the  PHA  may  or  must  consider  the 
whole  spectrum  of  relevant 
circumstances  in  deciding  how  to  handle 
an  eviction.  Comment  notes  that  the 
HUD  regulations  for  the  certificate  and 
voucher  programs  make  clear  that  in 
deciding  whether  to  terminate  housing 
assistance,  the  PHA  may  consider  all 
relevant  circumstances. 

The  final  rule  is  amended  to  indicate 
that  a  decision  to  evict  for  criminal 
activity  is  not  automatic,  but  rests  in  the 
discretion  of  the  PHA.  upon 
consideration  of  the  circumstances  of 
each  case  (§  966.4{l)(5)(i)).  The  rule 
provides  that: 

"In  deciding  to  evict  for  criminal  activity, 
the  PHA  shall  have  discretion  to  consider  all 
of  the  circumstances  of  the  case,  induding 
the  seriousness  of  the  offense,  the  extent  of 
participation  by  family  members,  and  the 
effects  that  the  eviction  would  tiave  on  family 
members  not  involved  in  the  proscribed 
activity.  In  appropriate  cases,  the  PHA  may 
permit  continued  occupancy  by  remaining 
family  members  and  may  impose  a  condition 
that  family  members  who  engaged  in  the 
proscribed  activity  will  not  reside  in  the  unit. 
A  PHA  may  require  a  family  member  who 
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has  engaged  in  the  illegal  use  of  drugs  to 
present  evidence  of  successful  completion  of 
a  treatment  program  as  a  condition  to  being 
allowed  to  reside  in  the  unit." 

3.3.4  Notice  to  Post  Office 

The  1990  NAHA  provides  that  the 
PHA  must  notify  the  local  post  office  if 
an  individual  or  family  is  evicted  for 
criminal  activity,  including  drug-related 
criminal  activity  (NAHA,  section  505. 
U.S.H.  Act.  section  6(n)).  To  implement 
this  provision,  the  i^le  provides  that  the 
PHA  must  notify  the  local  post  office 
serving  the  dwelling  unit  that  the 
evicted  individual  or  family  is  no  longer 
residing  in  the  dwelling  unit 
(§  966.4{l)(5)(ii)). 

PHA  and  other  comment  expresses 
bafflement  at  the  purpose  of  the 
statutory  and  regulatory  requirement  for 
notice  to  the  post  office.  The  law 
imposes  a  new  burden  on  PHAs  without 
apparent  reason.  Comment  suggests  that 
the  notification  requirement  should  only 
apply  to  eviction  for  criminal  activities 
involving  use  of  the  mails.  Commenters 
doubt  that  notice  by  the  landlord  would 
be  accepted  by  the  post  office  as  a  basis 
for  ceasing  delivery  of  mail  for  the 
tenant. 

The  purpose  of  the  statutory  post 
office  notice  requirement  is  not 
expressed  in  the  formal  legislative    " 
history.  However,  HUD  understands 
that  this  provision  was  intended  to  halt 
delivery  of  mail  on  behalf  of  the  former 
occupants  who  were  evicted  for  criminal 
activity,  so  that  these  persons  will  not 
have  reason  to  return  to  the  project  to 
pick  up  the  mail. 

HUD  must  of  course  follow  the 
statutory  requirement.  To  clarify  the 
purpose  of  the  provision,  the  rule  is 
amended  to  add  a  parenthetical 
provision  describing  the  purpose  of  the 
post  office  notification  provision: 

"So  that  the  post  office  will  terminate 
delivery  of  mail  for  such  (evicted)  persons  at 
the  unit,  and  that  such  persons  not  return  to 
the  project  for  pickup  of  the  mail." 
(§  966.4(l){5)(ii)) 

3.3.5  Relation  Between  Civil  Eviction 
Action  and  Criminal  Proceeding 

The  PHA  may  evict  for  drug-related 
criminal  activity  or  for  criminal  activity 
that  threatens  tenants  or  PHA 
employees.  The  PHA  may  exclude  such 
evictions  from  the  PHA  grievance 
procedure  if  HUD  determines  that  State 
law  requires  a  fair  pre-eviction  hearing. 
Legal  aid  comment  recommends  that  the 
PHA  should  only  be  allowed  to  evict  for 
criminal  activity  after  a  criminal 
conviction.  Legal  aid  comment  states 
that  the  grievance  exclusion  for  criminal 
activity  should  not  be  allowed  until 
conviction  of  the  crime.  Comment  also 


recommends  that  when  the  PHA  is 
seeking  to  evict  a  tenant  for  criminal 
activity,  by  a  civil  eviction  action  in  the 
State  landlord-tenant  court,  the  PHA 
should  be  required  to  prove  criminal 
activity  beyond  a  reasonable  doubt. 
Other  comment  suggests  there  is  a  need 
to  clarify  the  relation  between  the  civil 
eviction  process  and  the  progress  of  a 
criminal  prosecution. 

Under  this  rule,  the  PHA  may  proceed 
with  a  civil  eviction  for  criminal  activity 
by  family  members  or  guests  regardless 
of  whether  a  criminal  prosecution  has 
commenced  or  completed,  and 
regardless  of  the  stage  of  any  criminal 
proceeding.  In  the  civil  eviction 
proceeding,  the  tenant  is  entitled  to  a 
fair  judicial  hearing  on  the  existence  of 
legal  and  factual  grounds  for  eviction. 

In  a  criminal  prosecution,  the  court 
decision  may  lead  to  imprisonment  or 
other  criminal  penalty  against  the 
accused  individual,  and  the  elements  of 
the  crime  must  be  shown  by  a  criminal 
standard  of  proof  (usually,  by  proving 
guilt  beyond  a  reasonable  doubt). 
However,  eviction  of  a  public  housing 
tenant  is  a  civil  remedy.  In  an  action  for 
termination  of  tenancy — whether  for  the 
specific  criminal  activities  enumerated 
in  the  Federal  statute,  or  for  other 
serious  or  repeated  lease  violation  or 
other  good  cause — the  decision  of  the 
court  in  the  civil  possessory  action  leads 
to  a  common  remedy:  eviction  from  the 
unit.  If  the  PHA  claims  in  the  civil 
eviction  action  that  "crime"  by  a 
household  member  is  ground  for 
eviction,  then  the  PHA  must  prove  the 
elements  of  crime  by  the  civil  standard 
of  proof  (generally  by  a  preponderance 
of  the  evidence).  As  in  any  other 
eviction,  the  PHA  must  prove  by  an 
ordinary  civil  standard  the  facts  alleged 
as  the  basis  for  eviction.  There  is  no 
injustice  or  denial  of  proper  process  in 
allowing  the  PHA  to  proceed  with  civil 
eviction  before  conviction  of  a  crime. 
There  is  also  no  reason  to  import  the 
criminal  standard  of  proof  into  a  civil 
possessory  action. 

3.4    Representation 

An  American  Civil  Liberties  Union 
comment  states  that  counsel  should  be 
assigned  to  public  housing  tenants 
defending  against  eviction  in  State  court 
or  administrative  grievance  proceedings. 
The  comment  claims  that  provision  of 
such  publicly  paid  counsel  for  indigent 
tenants  is  required  by  due  process,  and 
is  necessary  so  tenants  can  present 
viable  defenses  and  enforce  their  rights. 

A  tenant  has  a  right  to  be  represented 
in  a  PHA  grievance  hearing  and  in  a 
State  court  eviction  action.  In  the 
administrative  grievance  proceeding,  the 
tenant  is  entitled  to  be  represented  by  a 


person  of  the  tenant's  choice.  This  right 
is  established  by  Federal  law  (U.S.H. 
Act.  section  6(k)(4).  42  U.S.C. 
1437d(k)(4))  and  by  HUD  regulation 
(§  966.56(b)(2)).  In  a  State  court  eviction 
proceeding,  the  tenant  may  also  be 
represented  by  counsel  in  accordance 
with  due  process  and  requirements  of 
Slate  law. 

However,  there  is  no  Federal 
Constitutional  or  statutory  right,  in  the 
PHA  administrative  grievance  process 
or  in  a  civil  proceeding  for  eviction  of  a 
public  housing  tenant,  to  provision  of 
counsel  assigned  by  or  paid  for  by  the 
PHA.  HUD  will  not  require  PHAs  to  pay 
for  assigned  counsel  in  eviction 
proceedings.  Such  a  requirement  would 
be  a  new  administrative  burden  and 
expense,  and  would  be  a  drain  on 
limited  PHA  financial  resources  for 
administration  of  public  housing. 

3.5    Grounds  For  Eviction 

3.5.1    Other  Good  Cause 

By  law.  a  PHA  may  terminate  a  public 
housing  lease  for  "other  good  cause"  (in 
addition  to  the  other  statutory  grounds 
for  termination  of  tenancy)  (42  U.S.C. 
1437d(l)(4)).  The  rule  tracks  the  statute 
(§  966.4(l)(2)(i)). 

Comment  suggests  a  revision  to 
provide  that  the  landlord  may  not  evict 
for  "other  good  cause"  until  expiration 
of  the  lease  term.  HUD  has  not  accepted 
this  recommendation.  Although 
terminations  for  "other  good  cause"  are 
probably  much  less  common  than 
terminations  for  violation  of  specific 
lease  requirements,  HUD  has  no  basis  to 
suppose  that  good  cause  circumstances 
can  only  occur  at  the  end  of  a  pre- 
defined term.  The  rule  should  leave 
flexibility  for  other  good  cause 
terminations  whenever  the  PHA  can 
show  such  cause  exists  in  the  judicial 
eviction  action.  The  tenant  may  of 
course  challenge  the  existence  of  good 
cause  in  fact  or  in  law.  The  issue  is 
determined  by  the  judge  in  the  State 
court  eviction  proceeding. 

4    Grievance  Procedures 

4.1    Hearing  Procedure 

4.1.1    Changes  In  Procedure: 
Opportunity  For  Tenant  Comment 

Since  1975.  the  rule  has  required  that 
a  PHA  give  tenants  30  days  notice  and 
opportunity  to  comment  on  proposed 
changes  to  the  PHA  lease  form  (old 
§  966.3).  The  rule  also  provided  that  the 
grievance  procedure  must  be 
incorporated  in  dwelling  leases  (old 
§  966.50),  and  that  the  PHA  grievance 
regulations  must  be  made  a  part  of  each 
tenant  lease  (old  §  966.52).  Since  the 
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grievance  procedure  is  incorporated  in 
the  lease,  changes  in  the  grievance 
procedure  were  subject  to  the 
requirement  for  tenant  notice  and 
opportunity  to  comment  on  proposed 
changes  to  the  lease. 

To  emphasize  the  obligation  for  a 
PHA  to  seek  tenant  comment  on  a 
change  in  the  grievance  procedure,  the 
fmal  rule  is  revised  to  add  a  separate 
and  explicit  provision  on  this  subject. 
The  final  rule  provides  (§  966.52(c))  that 
the  PHA  must  provide  at  least  30  days 
notice  to  the  tenants  and  resident 
organizations  setting  forth  proposed 
changes  to  the  PHA  grievance 
procedure,  and  providing  an  opportunity 
to  present  written  comments.  As  under 
the  earlier  regulation  provision 
governing  comment  on  changes  to  the 
PHA  lease  form  (substantially  retained 
in  this  rule;  S  966.3).  comments 
submitted  must  be  considered  by  the 
PHA.  However,  the  PHA  retains  the 
ultimate  authority  to  decide  the 
incidents  of  a  grievance  procedure 
adopted  in  accordance  with  the 
regulation.  However,  comments 
submitted  by  the  tenants  and  tenant 
organizations  must  be  considered  by  the 
PHA  before  adoption  of  any  changes  in 
the  grievance  procedure. 

4.1.2  Grievance  Procedure:  Copy  For 
Tenant 

Legal  aid  comment  recommends  that 
the  PHA  should  be  required  to  provide  a 
copy  of  the  grievance  procedure  to  the 
tenant. 

HUD  agrees.  The  rule  is  revised  to 
provide  that  the  PHA  must  furnish  a 
copy  of  the  grievance  procedure  to  each 
tenant  and  to  resident  organizations 
(§  966.52(d)). 

4.1.3  Adverse  Action 

4.1.3.1    Notice  Of  Proposed  Adverse 
Action.  By  law.  the  PHA  is  required  to 
give  the  tenant  notice  of  a  proposed 
"adverse  action"  (U.S.H.  Act.  section 
6(k)(l).  42  U.S.C.  1437d(k)(l)).  The  rule 
provides,  in  accordance  with  the  stafute. 
that  the  PHA  must  notify  the  tenant  of  a 
proposed  adverse  action  (§  966.4(e)(8)). 
The  rule  lists  certain  PHA  activities 
which  are  treated  as  adverse  action,  but 
does  not  attempt  to  set  out  a  complete 
list  of  such  actions. 

PHA  comment  recommends  that  the 
regulation  should  give  a  more 
comprehensive  list  of  possible  "adverse 
actions"  for  which  notice  is  required,  or 
that  the  regulation  should  not  include 
any  list  of  adverse  actions.  PHA 
comment  urges  that  a  transfer  from  the 
unit,  or  the  imposition  of  penalties  for 
late  payment  or  other  charges,  should 
not  be  considered  an  adverse  action. 


In  public  housing,  tenant  rent  is  based 
on  family  income,  and  is  redetermined 
at  least  annually.  Comment  from  a  legal 
aid  office  states  that  rent  changes 
should  be  added  to  the  list  of  specified 
adverse  actions.  In  addition,  the 
comment  suggests  that  a  notice  of  the 
redetermined  rent  should  provide,  as  in 
the  certificate  and  voucher  program,  that 
the  tenant  may  ask  for  an  explanation  of 
the  basis  of  the  rent  determination  and 
may  ask  for  a  hearing  if  the  tenant  does 
not  agree  with  the  determination. 

The  rule  enumerates  common  types  of 
"proposed  adverse  action"  by  a  PHA 
affecting  a  tenant  (§  966.4(e)(8)). 
However.  HUD  is  unable  to  state  in 
advance  all  possible  types  of  proposed 
adverse  action  by  a  PHA  affecting  the 
tenant.  Any  proposed  adverse  action  by 
the  PHA  is  subject  to  the  statutory 
notice  requirement.  In  any  case,  under 
the  existing  regulatory  definition  of 
grievable  subjects  (not  revised  by  this 
rule)  the  public  housing  tenant  has  a 
broad  right  to  grieve  on  PHA  action  or 
non-action  which  may  adversely  affect 
the  individual  interest  of  the  tenant 
(§  966.53(a)).  Whether  or  not  a  type  of 
proposed  adverse  action  is  explicitly 
listed  in  the  rule,  the  tenant  has  the  right 
to  grieve  on  any  such  subject. 

The  final  rule  retains  the  provision 
that  a  proposed  transfer  from  the  unit 
will  be  considered  as  a  proposed 
adverse  action,  for  which  the  PHA  must 
give  notice  of  adverse  action.  The  PHA 
must  provide  a  tenant  the  opportunity  to 
grieve.  A  proposed  transfer  individually 
and  adversely  affects  the  tenant.  The 
PHA  may  have  a  clear  right  to  transfer 
the  tenant  from  the  unit.  However,  if  the 
tenant  elects  to  grieve,  the  correctness 
of  the  PHA's  proposed  action  is 
presented  for  decision  by  the  hearing 
officer. 

The  list  of  proposed  adverse  actions 
(§  966.4(e)(8)(i))  is  revised  to  specify  that 
imposition  of  charges  for  maintenance 
and  repair,  or  for  excess  consumption  of 
utilities,  is  to  be  treated  as  a  proposed 
adverse  action.  Such  charges  are  over- 
and-above  the  ordinary  rental  charge, 
and  directly  affect  the  pocketbook  of  the 
tenant. 

HUD  finds,  however,  that  there  is  no 
need  to  specifically  mention  in  the  rule 
that  the  PHA's  imposition  of  penalties 
for  late  payment  is  an  adverse  action 
(and  have  therefore  eliminated  the 
explicit  reference  to  late  payment 
penalties  in  S  966.4(e)(8)).  In  general,  the 
levy  of  a  late  payment  charge  is  a 
ministerial  action  by  the  PHA  where  the 
tenant  fails  to  make  timely  payment  of 
the  rent  in  accordance  with  the  lease 
and  PHA  rules.  As  indicated  above,  the 
tenant  may  grieve  on  a  proposed 
adverse  action  by  the  PHA,  but  HUD 


has  not  attempted  a  comprehensive 
listing  of  grievable  adverse  actions. 

HUD  has  not  adopted  the  suggestion 
that  a  notice  of  rent  change  (i.e..  notice 
of  the  new  rent  as  redetermined  by  the 
PHA  at  an  annual  or  interim 
reexamination)  must  be  treated  as  a 
notice  of  adverse  action.  Of  course, 
there  may  be  issues  as  to  whether 
income  or  rent  was  correctly 
determined,  and  the  tenant  has  a  right  to 
grieve  on  such  issues.  However,  in  itself, 
the  regular  rent  determination  is  a 
normal  incident  of  the  assisted  tenancy, 
not  a  penalty  or  special  adverse  action 
against  the  tenant.  All  tenants  must  pay 
an  income-based  rent  computed  in 
accordance  with  Federal  law. 

HUD  has.  however,  amended  the  rule 
to  provide  (§  966.4(c)(4))  that  when  the 
PHA  redetermines  the  rent  payable  by 
the  tenant,  or  requires  the  tenant  to 
transfer  to  another  unit  suitable  for  the 
family  size: 

"  *  *  *  the  PHA  shall  notify  the  tenant  that 
the  tenant  may  ask  for  an  explanation  stating 
the  specific  grounds  of  the  PHA 
determination,  and  that  if  the  tenant  does  not 
agree  with  the  determination,  the  tenant  shall 
have  the  right  to  request  a  hearing  under  the 
PHA  grievance  procedure." 

4.1.3.2    Postponement  of  Adverse 
Action.  The  statute  provides  that  a  PHA 
must  give  opportunity  for  hearing  on  a 
"proposed"  adverse  action  (42  U.S.C. 
1437d(k)(l)).  Resident  organization 
comment  states  that  the  PHA  should  be 
prohibited  from  taking  any  adverse 
action  until  the  tenant's  grievance  rights 
has  been  satisfied. 

The  final  rule  contains  two  provisions 
which  define  the  relation  between  the 
grievance  hearing  and  a  proposed 
adverse  action: 

— For  a  proposed  lease  termination 
where  the  PHA  is  required  to  afford 
the  opportunity  for  an  administrative 
grievance  hearing,  the  rule  provides 
that  "the  tenancy  shall  not  terminate 
*  *  *"  until  the  grievance  process  is 
completed  (either  by  expiration  of  the 
time  to  request  a  hearing,  or  by 
completion  of  the  grievance  process) 
(§966.4(l)(3)(iv)). 
— For  other  proposed  adverse  actions, 
the  rule  provides  that  the  PHA  shall 
not  take  any  proposed  adverse  action 
until  the  grievance  process  is 
completed  (§  966.4(e)(8)(ii)(B)). 

4.1.4    Hearing  Officer 

Under  the  old  grievance  procedure,  in 
effect  since  1975.  the  hearing  officer 
must  be  an  "impartial,  disinterested" 
person  selected  jointly  by  the  PHA  and 
the  tenant  seeking  to  grieve.  If  the  PHA 
and  the  complainant  cannot  agree  on  a 
hearing  officer,  the  PHA  and 
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complainant  each  appoint  members  of 
the  hearing  panel  who  then  select  a 
third  panel  member.  If  the  PHA  and 
complainant  appointed  members  cannot 
agree  on  a  third  panel  member,  the  third 
member  is  appointed  by  an  independent 
arbitration  organization.  Alternatively,  a 
hearing  officer  or  panel  member  may  be 
appointed  by  a  method  approved  by  the 
majority  of  tenants  in  affected  projects. 

In  this  rulemaking,  HUD  proposed  to 
replace  the  cumbersome  old  rule  process 
for  designation  of  a  hearing  officer  by 
giving  the  PHA  broader  authority  to 
decide  how  a  hearing  officer  or  panel  is 
Sf  lected.  The  PHA  could  use  a  method 
approved  by  tenants  in  affected  projects 
(the  alternative  method  allowed  under 
the  old  rule),  or  could  appoint  a  person 
(who  may  be  an  officer  or  employee  of 
the  PHA)  selected  in  a  manner  specified 
in  the  PHA  grievance  procedure.  In 
either  instance,  the  hearing  would  be 
conducted  by  an  "impartial  person  or 
persons  appointed  by  the  PHA" 
(§  966.55(b)(1)). 

PHAs  and  PHA  organizations  strongly 
support  the  change  in  procedures  for 
designating  a  hearing  officer.  PHAs  state 
that  tenants  have  used  the  old 
requirements  to  delay  the  grievance 
hearing,  and  to  postpone  eviction.  PHAs 
state  that  the  old  rule  requirements  for 
appointment  of  a  hearing  officer  cause 
substantial  delays  in  the  hearing 
process.  Tenants  can  hold  up  the 
hearing  process  by  refusing  to  agree  to 
appointment  of  a  hearing  officer.  A  PHA 
organization  states  that  some  PHAs 
report  delays  of  up  to  six  months.  PHA 
co.Timent  indicates  delay  of  as  much  as 
a  year  where  the  tenant  rejects  the 
hearing  officer.  A  PHA  states  that  not 
having  to  go  outside  the  agency  for  a 
hearing  officer  will  expedite  the  hearing 
process.  A  WA  remarics  that  the  change 
will  help  the  WlAs  negotiate  with 
resident  organizations  a  new  procedure 
for  appointment  of  hearing  officers. 

Comment  from  legal  aid  and  resident 
organizations  objects  to  the  changes 
giving  the  PHA  more  discretion  on  how 
to  designate  a  hearing  officer.  Comment 
claims  that  a  PHA  officer  or  employee 
cannot  serve  as  an  impartial  hearing 
officer.  Comment  states  that  HUD 
should  impose  guidelines  for 
impartiality. 

Comment  asserts  that  changing  the 
procedures  for  PHA  appointment  of  a 
hearing  officer  will  undermine  tenant 
confidence  in  the  grievance  procedure. 
Comment  states  that  tenants  should 
have  a  voice  in  appointment  of  a  hearing 
officer,  and  that  the  method  for 
appointment  of  a  bearing  officer  should 
be  approved  by  the  tenant  organization. 
Comment  claims  that  the  proposed 
change  disempowers  tenants,  and  is 


contrary  to  HUD's  emphasis  on 
increasing  tenant  responsibility  and 
power. 

On  review  of  pubhc  comment,  HUD 
has  decided  that  the  impractical  old 
regulation  procedure  for  appointment  of 
a  hearing  officer  will  be  modified,  as 
proposed  by  HUD,  to  allow  PHA 
appointment  of  a  hearing  officer  or 
panel.  On  its  face,  the  old  procedure 
requiring  PHA-complainant  agreement 
on  appointment  of  a  hearing  officer  or 
hearing  panel  member  delays  the 
hearing  by  the  time  necessary  to  satisfy 
these  procedures.  Experience  over  the 
years  also  suggests  that  the  old 
procedures  have  t}een  abused  by  tenant 
counsel  as  a  deliberate  dilatory 
technique  for  delay  of  the  hearing 
process.  For  some  PHAs.  the 
requirements  for  PHA-complainant 
agreement  on  appointment  of  a  hearing 
officer  have  apparently  resulted  in  very 
substantial  hearing  delays — including 
delays  of  six  months  to  a  year. 
Complication  and  delay  of  the 
administrative  hearing  process  results  in 
a  diversion  of  PHA  administrative 
resources  and  energies.  Equally 
important,  such  delays  defeat  the  basic 
objective  of  the  administrative  hearing 
process — to  provide  a  fair,  simple  and 
expeditious  administrative  hearing  on 
individual  tenant  grievances.  Where  the 
grievance  concerns  a  proposed 
termination  of  the  lease  (for  example,  a 
termination  for  family  damage  to  the 
unit  or  for  nonpayment  of  rent),  the  total 
eviction  period  is  the  cumulative  sum  of 
the  grievance  period  and  the  period 
required  for  the  subsequent  judicial 
eviction  process  (where  the  tenant  may 
receive  a  second  de  novo  hearing).  In 
the  meantime,  the  PHA  is  unable  to 
evict  the  tenant.  Chuing  this  period,  the 
family  may  continue  the  practices  for 
which  eviction  was  originally  sought, 
such  as  disturbing  peaceful  occupancy 
by  other  residents,  or  may  engage  in 
other  harmful  behavior. 

The  rule  provides,  as  required  by  law, 
that  the  administrative  grievance 
hearing  must  by  conducted  by  an 
"impartial"  person  or  persons  appointed 
by  the  PHA  (§  966.55(b)(1);  U.S.H.  Act, 
section  6(k)(2),  42  U.S.C.  1437d(k)(2)). 
HUD  does  not  agree  with  commenters 
who  contend  that  a  PHA-appointed 
hearing  officer,  or  a  hearing  officer  who 
is  an  officer  or  employee  of  the  PHA, 
cannot  be  impartial  or  that  the 
regulatory  requirement  to  designate  an 
impartial  hearing  officer  is  a  mere  sham. 
Such  comments  proceed  from  a  distrust 
of  the  PHA's  ability  to  provide  an 
impartial  hearing.  This  bias  is 
inconsistent  with  the  basic  structure  and 
purpose  of  the  statutory  administrative 
grievance  mechanism:  to  provide  for 


decision  on  the  tenant's  grievance  "by 
the  public  housing  agency"  (42  U.S.C. 
1437d(k)(6])  through  an  impartial  party 
designated  under  the  administrative 
grievance  procedure  established  by  the 
PHA.  There  is  no  reason  of  policy  or 
statute  to  prohibit  PHA  appointment  of 
the  hearing  officer  who  will  render  the 
PHA  decision. 

A  PHA  has  the  obligation  to  appoint 
hearing  officers  who  can  provide  fair 
and  impartial  review  of  questions  at 
issue  in  the  grievance  hearing.  By 
designation  as  an  "impartial"  hearing 
officer,  the  appointed  hearing  officer, 
whether  or  not  connected  with  the  PHA, 
is  responsible  to  render  a  disinterested 
decision. 

In  operation  of  governmental 
programs,  it  is  common  that  hearing 
procedures  for  appeal  of  agency  action 
provide  for  designation  of  a  hearing 
officer  by  the  administrative  agency, 
and  for  hearing  by  an  official  of  the 
same  agency.  The  revised  procedure  for 
appointment  of  a  public  housing  hearing 
officer  under  this  rule  is  essentially  the 
same  as  a  procedure  used  successfully 
for  some  years  in  the  section  8  rent 
certificate  and  rental  voucher  programs, 
which  are  usually  administered  by  the 
same  PHA  as  the  local  pubhc  housing 
program,  and  which  serve  a  similar 
class  of  eligible  low-income  families 
under  the  U.S.H.  Act. 

Comment  by  PHAs,  and  by  legal  aid 
and  tenant  organizations,  propose  that 
the  rule  provide  that  the  PHA- 
designated  hearing  officer  may  not  be  a 
person  who  made  the  original  decision 
which  is  the  subject  of  the  grievance, 
and  may  not  be  a  subordinate  of  the 
original  decision-maker.  This  limitation 
is  a  requirement  of  the  PHA  hearing 
rules  for  the  certificate  and  voucher 
programs.  HUD  has  accepted  this 
recommendation.  However,  HUD  has 
not  adopted  a  proposal  that  the  rule 
should  prohibit  the  appointment  of  a 
hearing  officer  who  is  a  superior  of  the 
original  decision-maker.  A  superior  of 
the  person  who  rendered  the  original 
decision  can  provide  a  fair  and  impartial 
new  look  at  a  challenged  decision. 

The  final  rule  provides  (5  96&55(b)(l)) 
that: 

"A  grievance  hearing  shall  be  conducted  by 
an  impartial  person  or  persons  appointed  by 
the  PMA,  other  than  a  person  who  made  or 
approved  the  PHA  action  under  review  or  a 
subordinate  of  luch  person." 

To  clarify  that  the  grievance  may  be 
heard  either  by  a  single  hearing  officer 
or  by  a  grievance  panel,  the  final  rule 
specifies  that  the  hearing  may  be  heard 
by  a  "person  or  persons"  appointed  by 
the  PliA. 
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The  rule  still  permits  the  prior 
procedure  for  appointment  of  a  hearing 
officer  through  a  method  approved  by  a 
majority  of  affected  tenants  in  an 
election  held  for  that  purpose.  The 
principal  revisions  of  the  appointment 
mechanism  under  the  new  rule  pertain 
to  the  case  where  a  hearing  officer  is  not 
designated  through  a  method 
determined  in  a  tenant  election. 

The  rule  provides  that  the  selected 
method  of  hearing  officer  appointment 
"shall  be  stated  in  the  PHA  grievance 
procedure"  {§  966.55(b)(2)).  Under  this 
rule,  the  PHA  is  now  required  to  provide 
opportunity  for  comment  by  tenants  and 
resident  organizations  before  adopting 
changes  in  the  procedure  for  hearing 
officer  appointment,  or  in  any  other 
aspect  of  the  PHA  grievance  procedure 
(5  966.52(c)). 

In  addition  to  providing  for  tenant 
input  before  a  change  in  the  method  for 
designating  a  hearing  officer,  the  final 
rule  also  provides  (§  966.55(b)(3))  that 
the  PHA: 

"The  PHA  shall  consult  the  resident 
organizations  before  PHA  appointment  of 
each  hearing  officer  or  panel  member.  Any 
comments  or  recommendations  submitted  by 
the  tenant  organizations  shall  be  considered 
by  the  PHA  before  the  appointment." 

HUD  expects  that  PHAs  will  generally 
conduct  this  consultation  and  appoint 
hearing  officers  in  advance,  with 
authority  to  hear  future  grievances  filed 
by  tenants,  rather  than  in  response  to  an 
individual  grievance. 

The  purpose  of  the  revisions  in  the 
regulatory  procedures  for  hearing  officer 
designation  is  to  improve  management 
of  public  housing  projects  for  the  benefit 
of  all  residents.  Problems  in  operation  of 
the  grievance  procedure,  and  the 
inability  of  the  PHA  to  apply  sanctions 
against  a  tenant  and  household  which 
abuse  the  disciplines  of  community 
living,  affects  chiefly  the  other  families 
who  reside  in  the  housing,  and  who  will 
experience  directly  the  deterioration  of 
community  living  and  common  security. 

HUD  encourages  the  assumption  of 
greater  management  responsibilities  by 
residents  of  public  housing.  As  tenants 
and  tenant  organizations  assume 
responsibility  for  management 
functions,  including  operation  of  the 
grievance  process,  they  will  inherit  any 
defects  and  difficulties  of  the  grievance 
procedure. 

The  grievance  procedure  changes  do' 
not  (as  asserted  by  some  comment) 
preclude  or  limit  the  use  of  a  tenant  as  a 
single  hearing  officer  or  as  a  member  of 
a  hearing  panel. 

4.2    Expedited  Grievance  Procedure 

When  the  PHA  evicts  a  tenant  for 
drug  crime  or  criminal  activity  which 


threatens  other  residents  or  PHA 
employees,  the  PHA  has  a  choice  of 
bypassing  the  administrative  grievance 
process  or  establishing  an  "expedited 
grievance  procedure"  (42  U.S.C. 
1437d(k):  §  966.55(g)).  The  law  provides 
that  the  expedited  grievance  procedure 
may  be  used  for  the  same  two  classes  of 
dangerous  criminal  activity  as  the 
authority  to  bypass  the  grievance 
process  after  a  HUD  due  process 
determination: 

—Criminal  activity  that  threatens  tenant 

or  PHA  employee  health,  safety  or 

right  to  peaceful  enjoyment  of  the 

premises. 
— Drug-related  criminal  activity. 
However,  the  PHA  may  use  an 
expedited  grievance  procedure  even  if 
HUD  has  not  issued  a  due  process 
determination,  or  if  HUD  has  issued  a 
determination,  but  the  PHA  elects  to 
make  the  grievance  machinery  available 
to  the  tenant. 

For  most  grievances,  the  rule  provides 
that  the  PHA  must  give  opportunity  for 
informal  settlement  at  the  start  of  the 
grievance  process  (S  966.54;  not 
amended  in  this  rulemaking).  However, 
the  rule  provides  that  when  the  PHA  is 
operating  under  the  expedited  grievance 
procedure  for  criminal  evictions,  the 
PHA  may  proceed  directly  into  the  full 
grievance  hearing  process,  and  may 
omit  the  informal  settlement  stage  of  the 
grievance  procedure  (§  966.55(g)(2)). 

In  all  other  respects,  the  PHA  must 
comply  with  all  regulatory 
administrative  grievance  requirements. 
The  PHA  may  design  the  expedited 
grievance  procedure  to  allow 
expeditious  hearing  of  the  grievance 
(§  966.55(g)(3)).  The  expedited  grievance 
process  could  include  provision  for 
expedited  notice  or  scheduling,  or  for 
expedited  decision  by  the  hearing 
officer. 

A  PHA  states  that  the  expedited 
procedure  will  greatly  benenfit  PHAs. 
Other  PHA  comment  accurately  notes 
that  the  regulation  provides  little 
direction  to  the  PHA  beyond  allowing 
omission  of  the  informal  settlement 
stage.  The  comment  states  that  more 
specific  guidelines  are  desirable,  and 
would  result  in  less  discrepancy  among 
PHAs. 

HUD  appreciates  the  concern 
expressed  in  this  comment.  However, 
HUD  lacks  at  this  time  an  adequate 
basis  for  more  precise  guidance  to  PHAs 
on  how  to  set  up  an  expedited  grievance 
procedure.  The  attempt  at  this  time  to 
lay  out  more  detailed  Federally 
prescribed  procedures  for  conduct  of  an 
expedited  grievance  hearing  would 
reduce  the  operational  flexibility  of  the 
PHAs,  and  could  produce  significant 


problems  without  corresponding 
benenfit.  If  actual  experience  under  the 
rule  indicates  the  desirability  of  a  more 
prescriptive  or  precise  treatment  of  this 
subject,  HUD  may  reconsider  this 
question. 

4.3    Who  May  Grieve? 

Section  966.53(f]  defines  the  term 
"tenant"  for  purposes  of  the  grievance 
hearing  requirements  (part  966,  subpart 
B).  A  "tenant"  has  the  right  to  invoke  the 
grievance  hearing  procedures.  (There  is 
no  "tenant"  definition  for  the  dwelling 
lease  retirements  at  subpart  A  of  the 
grievance  procedure.) 

In  this  rule,  a  technical  amendment 
clarifies  that  a  "tenant"  must  be  an 
"adult".  The  revision  also  makes  clear 
that  a  "live-in  aide"  has  no  right  to  a 
grievance  hearing.  The  live-in  aide  is  not 
a  member  of  the  assisted  "family"  and 
only  resides  in  the  public  housing  unit  to 
care  for  a  disabled  family  member. 

PHA  comment  endorses  the  revised 
"tenant"  definition. 

Comment  states  that  the  regulation 
does  not  define  who  is  an  "adult". 
Comment  asserts  that  in  some  States  an 
"emancipated  minor"  can  assume 
responsibility  for  a  tenancy,  and  that  an 
emancipated  minor  should  not  be  barred 
from  taking  over  the  lease  because  of  an 
arbitrary  age  limitation. 

In  this  rule,  HUD  does  not  impose  any 
arbitrary  age  limitation,  or  any  Federal 
imposed  definition  of  adulthood  or 
contractual  capacity.  In  stipulating  that 
the  tenant  must  be  an  "adult",  HUD 
accepts  the  definition  of  contractual 
capacity  as  determined  by  State  or  local 
law,  but  does  not  seek  to  impose  a 
uniform  Federal  definition.  If  an 
"emancipated  minor"  is  vested  with 
capacity,  as  determined  by  State  and 
local  law,  to  assume  the  leasehold,  then 
the  minor  would  be  deemed  an  "adult" 
for  purpose  of  HUD's  "tenant" 
definition.  If  the  remaining  head  of 
household  is  an  emancipated  minor, 
who  has  legal  capacity  to  assume  the 
obligations  of  the  lease,  then  the 
remaining  household  head  would  qualify 
as  a  "tenant"  under  the  definition — i.e., 
as  a  person  who  may  exercise  the  right 
to  grieve. 

The  right  of  a  remaining  family 
member  to  grieve  does  not  signify  that  a 
remaining  family  member  has  the  right 
to  succeed  to  the  leasehold  interest  of 
the  original  tenant  who  entered  into  a 
lease  with  the  PHA.  The  tenancy  right 
rests  with  the  lessee  who  signed  a  lease 
with  the  PHA  as  tenant  of  the  unit. 
When  the  original  lessee  dies  or  departs 
the  unit,  then  the  remaining  family 
members  constitute  a  "family"  and  are 
eligible  for  continued  assistance. 
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However,  there  is  no  automatic  right  of 
leasehold  succession.  The  decision  on 
whether  to  renew  the  tenancy,  by 
executing  a  new  lease  with  a  remaining 
family  member  who  possesses  legal 
capacity,  is  a  discretionary  management 
determination  by  the  PHA. 

Legal  aid  and  tenant  organization 
comment  states  that  a  minor  child  (who 
remains  in  the  unit  after  departure  of  the 
lessee),  should  have  the  right  to  grieve. 
A  relative  or  guardian  of  the  minor  child 
can  move  into  the  unit,  or  can  take  over 
the  responsibilities  of  the  original  lessee. 
Comment  states  that  a  minor  should 
have  the  right  to  exercise  the  grievance 
right  through  a  relative  or  guardiar.. 

HUD  is  not  persuaded  that  the 
grievance  right  should  be  extended  to  a 
minor,  or  to  a  non-resident  relative  or 
guardian  acting  on  the  family's  behalf. 
Rather,  the  grievance  right  should  be 
restricted  to  a  remaining  family  member 
with  legal  capacity  to  assume  the 
tenancy.  Occupancy  of  public  housing  is 
regulated  by  the  set  of  tenant  and  PHA 
rights  and  duties  contained  in  the  lease. 
The  practical  and  legal  structure  of  the 
program  requires  a  lease  between  the 
PHA  and  a  member  of  the  resident 
family,  who  must  therefore  be  a  person 
with  legal  capacity — who  may  be  bound 
by  and  enforce  the  covenants  of  the 
lease.  Where  there  is  no  longer  any 
adult  in  the  unit,  the  PHA  may  decide  to 
admit  a  relative  or  guardian  to  live  in 
the  unit  and  head  the  reconstituted 
family,  and  to  assume  the  obligations  of 
a  public  housing  lease.  However,  this 
decision  is  an  exercise  of  discretionary 
management  judgment  by  the  PHA,  not 
a  matter  to  be  determined  by  a 
grievance  hearing. 

Comment  also  claims  that  "live-in 
aides"  should  have  the  right  to  grieve. 
HUD  finds  no  merit  to  this  contention.  A 
live-in  aide  is  only  allowed  to  reside  in  a 
public  housing  unit  for  support  of  a 
disabled  or  elderly  member  of  the 
assisted  family. 

4.4    Retention  of  Old  Eviction 
Procedures 

Comment  by  a  tenant  organization 
proposes  that  the  PHA  should  be 
required  to  retain  prior  grievance 
procedures  (under  a  pre-1975  HUD 
circular  or  under  the  1975  grievance 
rule)  unless  a  majority  of  the  tenants 
vote  to  revise  the  old  grievance 
procedure.  This  comment  is  not  adopted. 

Federal  grievance  requirements 
should  he  uniform  for  all  PHAs,  and 
should  not  depend  on  the  historical 
accident  of  whether  a  PHA  has  a 
different  grievance  procedure  which 
was  adopted  under  the  old  circular  or 
rule.  All  PHAs  must  adopt  grievance 
procedures  within  the  requirements  of 


the  new  rule.  Some  changes  will 
generally  be  required  to  assure  that  the 
PHA  grievance  procedures  comply  with 
statutory  requirements — such  as  the 
requirement  for  a  notice  of  proposed 
adverse  action  under  the  1983  law,  or 
the  requirement  for  a  Hub  due  process 
determination  if  the  PHA  wants  to 
exclude  evictions  &om  the  grievance 
process,  and  the  definition  of  excludable 
categories.  In  general  compliance  with 
the  new  rule  will  not  require  extensive 
revision  of  the  old  grievance  procedures. 
Under  this  rule,  tenants  must  be  given 
an  opportunity  to  coounent  before  the 
PHA  revises  its  grievance  procedure. 

5    Eviction:  Exclusion  From  Grievance 
Procedure 

5.1  Termination  Notice 

Legal  aid  comment  recommends  that 
where  an  eviction  is  excluded  from  the 
PHA  grievance  process  the  tenant 
should  be  notified  that  the  tenant  is  not 
entitled  to  a  grievance  hearing,  and  the 
basis  of  this  exclusion.  This 
recommendation  is  adopted. 

The  final  rule  provides 
(S  966.4(l)(3)(v))  diat  when  the  PHA  is 
not  required  to  afford  tenant  the 
opportunity  for  a  grievance  hearing  on  a 
lease  termination,  and  has  decided  to 
exclude  the  grievance  from  the  PHA 
grievance  procedure,  the  notice  of  lease 
termination  shall: 

"(A)  State  that  the  tenant  is  not  entitled  to 
a  grievance  hearing  on  the  termination. 

(B]  Specify  the  judicial  eviction  procedure 
to  he  used  by  the  PHA  for  eviction  of  the 
tenant,  and  state  that  HUD  has  determined 
that  this  eviction  procedure  provides  the 
opportunity  for  a  hearing  in  court  that 
contains  the  basic  elements  of  due  process  as 
defined  in  HUD  regulations. 

(C)  State  whether  the  eviction  is  for  a 
criminal  activity  (which  threatens  health  or 
safety,  of  PHA  residents  or  employees)  *  *  * 
or  for  a  drug-related  criminal  activity  *  *  *." 

5.2  What  Evictions  May  Be  Excluded 
From  Grievance  Procedure? 

Before  passage  of  the  1990  NAtlA 
amendments,  the  PHA  could  bypass  the 
grievance  process  for  any  eviction  once 
HUD  issued  a  due  process 
determination  for  the  judicial  eviction 
procedure  used  by  the  PHA.  However, 
NAHA  narrows  the  grievance  exclusion 
to  cover  only  two  cases: 
— An  eviction  for  "any  criminal  activity 

that  threatens  the  health,  safety  or 

right  to  peaceful  enjoyment  of  the 

premises  of  other  tenants  or 

employees  of  the  public  housing 

agency." 
— An  eviction  for  "any  drug-related 

criminal  activity  on  or  near  such 

premises." 

(U.S.H.  Act,  section  8(k).  42  U.S.C  1437d(k)) 


The  rule  states  the  scope  of  the  potential 
grievance  exclusion  in  accordance  with 
the  law  (S  966.51(a)(2)(i)). 

PHA  comment  criticizes  the 
narrowing  of  the  grievance  exclusion 
under  the  1990  legislation.  A  PHA  states 
that  this  change  forces  the  PHA  to  go 
through  a  time-consuming  and 
ineffective  grievance  procedure,  and  the 
necessity  for  dual  adirinistrative  and 
judicial  hearings  for  .viction  of  a  tenant. 
Since  the  statute  d  vines  the  scope  of 
the  grievance  ex'  fusion,  HUD  has  no 
power  to  broi('  ,n  the  exclusion. 

Legal  aid  ct  mment  suggests  that  the 
term  "prenises".  as  used  in  the  statutory 
provisions  allowing  a  PHA  to  bypass  the 
grievance  process  for  eviction  of  a 
public  housing  tenant,  should  be  read  to 
apply  to  public  housing  premises  of  the 
same  public  housing  agency,  not  to 
illegal  activity  on  or  near  public  housing 
premises  of  another  PHA.  HUD  concurs 
that  these  provisions  are  intended  to 
refer  to  criminal  activity  which 
endangers  residents  or  employees  of  the 
same  PHA,  or  to  drug  related  criminal 
activity  on  or  near  premises  of  the  same 
PHA.  The  rule  is  revised  to  make  clear 
that  the  grievance  exclusion  concerns 
"the  PHA's  public  housing  premises", 
that  is  to  say  public  housing  premises 
operated  by  the  PHA  which  avails  itself 
of  the  grievance  exclusion.  (Similar 
technical  revisions  are  made  in  the 
provisions  authorizing  use  of  an 
"expedited"  hearing  process  for  the 
same  types  of  criminal  activity 
(§  966.55(g)(l)(i)).  and  in  the  provisions 
authorizing  termination  of  tenancy  for 
such  criminal  activity 
(5  966.4(f)(12)(i)(A)  and 
§  966.4(l)(2)(ii)(A)). 

Under  the  1990  amendments,  the 
grievance  exclusion  applies  only  to 
specific  types  of  serious  criminal 
activity.  Comment  by  legal  aid  and  by  a 
tenant  organization  recommend  that  the 
grievance  exclusion  should  be  further 
constricted:  That  the  exclusion  should 
only  apply  to  criminal  activity  that  is  a 
"serious"  threat  to  tenants  or 
employees,  or  only  to  "violent"  or 
"felonious"  criminal  activity. 

Comment  also  claims  that  application 
of  the  statutory  and  regulatory 
standards  leaves  too  much  room  for 
subjective  judgment  by  the  PHA.  such 
as  in  determining  when  drug  activity 
takes  place  "on  or  near"  public  housing. 
PHA  comment  states  that  the  "on  or 
near"  standard  is  vague,  and  constitutes 
an  invitation  to  protracted  litigation.  The 
comment  suggests  a  specific  regulatory 
definition  such  as  two  "standard  city 
blocks". 

There  is  no  present  need  for  HUD  to 
amplify  the  statutory  standard  defining 
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what  cases  may  be  excluded  from  the 
grievance  process.  The  law  plainly 
expresses  the  Congressional  judgment 
that  drug  crimes  and  threats  to  health  or 
safety  of  tenants  or  PHA  employees  are 
so  serious  that  the  PHA  should  have 
immediate  access  to  local  landlord- 
tenant  courts,  without  the  delay  and 
other  difficulties  of  the  administrative 
hearing  process.  The  Conference  Report 
on  the  1990  law  states  that  the  statutory 
language  "is  intended  to  reach  criminal 
activity  that  seriously  endangers  other 
tenants  or  PHA  employees,  while 
preserving  the  grievance  process  for  all 
other  categories  of  evictions"  (H.  Rpt. 
101-943,  October  25, 1990,  p.  417).  The 
Congressional  standard  should  not  be 
overlaid  by  HUD  restrictions  further 
constricting  the  scope  of  the  statutory 
grievance  exclusion. 

The  statutory  standard,  as 
incorporated  in  the  rule,  affords  an 
adequate  objective  standard  to  guide 
determination  in  individual  cases.  This 
standard  vfiW  be  initially  applied  by  the 
PHA  in  deciding  what  evictions  will  be 
brought  directly  in  the  looal  courts.  The 
PHA  may  moreover  adopt  local  rules  or 
practices  concerning  what  types  of 
cases  will  be  deemed  to  present  a  threat 
to  health,  safety  or  peaceful  enjoyment, 
or  on  determining  when  drug  activities 
occur  "near"  the  pubUc  housing 
premises.  PHAs  may  articulate 
reascmable  principles  in  response  to 
local  experience.  Such  locally  developed 
principles  are  more  likely  to  constitute  a 
reasonable  application  of  the  statutory 
standard  to  local  reality  than  a  HUD 
attempt  at  this  time  to  articulate 
universal  rules  for  this  purpose. 

Any  application  of  a  statutory 
standard  to  concrete  cases  may  be 
subject  to  dispute  at  the  margins. 
Ultimately,  the  question  of  whether  the 
PHA  has  correctly  excluded  an  eviction 
from  the  hearing  process  will  be  subject 
to  review  by  the  landlord-tenant  court  in 
the  judicial  process  for  eviction  of  the 
tenant. 

We  do  aot  agree  with  the  assertion  in 
certain  legal  aid  comment  that  the 
defmition  of  restrictions  on  the  public 
housing  grievance  exclusion  should  be 
made  parallel  to  recent  regulations 
allowing  a  PHA  to  terminate  assistance 
in  the  certificate  or  voucher  programs.  In 
the  certificate  and  voucher  programs, 
the  assisted  landlord  may  always  go 
directly  to  coral  for  eviction  of  the 
tenant. 

5.3    HUD  Due  Process  Determination: 
Must  Be  Based  On  Aitalysis  of  Legal 
Requirements  For  Eviction  Under  State 
or  Local  Law 

Legal  aid  and  tenant  organization 
comment  argues  that  HUD  has 


responsibility  to  determine  whether 
actual  practice  in  the  State  courts 
provides  the  elements  of  a  due  process 
hearing.  We  disagree.  To  make  a  due 
process  determination,  HUD  examines 
whether  law  of  the  jurisdiction 
"requires"  a  due  process  preeviction 
judicial  hearing  (U.S.H.  Act  of  1937, 
section  6(k);  42  U.S.C.  1437d(k)).  it  is  not 
HUD's  statutory  function  to  examine  the 
actual  practice  of  local  courts  in 
implementing  the  legal  requirements. 
The  attempt  to  base  HUD's  due  process 
determination  on  a  factual  examination 
of  State  court  practices  would  be  both 
impractical  and  uncertain.  (See 
discussion  at  53  PR  33294,  August  30, 
1968.) 

5.4    Definition  of  Due  Process 

By  statute,  HUD  is  authorized  to  issue 
a  rule  which  establishes  the  "basic 
elements  of  due  process",  and  to 
determine  whether  eviction  procedures 
under  law  of  a  jurisdiction  meet  HUD's 
due  process  definition  (42  U.S.C. 
1 137d(k)).  The  defmition  of  due  process 
elements  may  not  include  a  requirement 
that  the  tenant  be  provided  an 
opportunity  for  discovery  of  relevant 
PHA  documents. 

The  old  lease  and  grievance  rule 
contained  a  defmition  of  due  process 
elements,  including  opportunity  for 
discovery  of  PHA  documents.  As 
required  by  the  NAHA,  the  new 
regulation  removes  the  discovery 
element  from  the  due  process  definition. 
Except  for  the  discovery  element,  the 
new  rule  (S  966.53(c))  retains  verbatim 
the  list  of  due  process  elements  from  the 
old  rule.  These  elements  amply  express 
the  core  of  procedural  due  process — 
namely  notice  and  opportunity  to  be 
heard. 

5.4.1    Nature  of  the  Court  Decision 

HUD's  due  process  defmition  requires 
a  "decision  on  the  merits" 
(§  966^3{c)(4)).  The  preamble  to  the 
proposed  rule  states  that  this  element 
means: 

"that  the  tenant  must  have  a  right,  pursuant 
to  law  of  the  jurisdiction,  to  a  decision  l>ated 
on  the  evidence  and  the  law.  It  does  not 
signify  that  there  must  be  a  right  to  a  written 
decision,  or  to  a  statement  by  the  court  of  the 
legal  basis  of  decisioa."  (56  FR  0252.  February 
14, 1991) 

Legal  aid  comment  states  that 
Constitutional  due  prooess  requires  a 
written  decision  and  an  explanation  of 
the  reason  for  decision.  In  a  judicial 
eviction  action,  procedural  due  process 
requires  a  decision  based  on  the  facts 
and  the  law.  but  does  not  comport  a 
requirement  for  written  decision  and 
explanation  of  the  basis  of  decision.  (For 
the  present  purpose,  ^e  need  not 


consider  whether  a  written  <iecision  and 
explanation  are  Constitutionally 
necessary  in  an  administrative  hearing 
proceeding,  in  order  to  facilitate  a 
subsequent  judicial  review  of  the 
administrative  action.)  Written  decision 
or  explanation  is  not  required  in  order  to 
produce  a  decision  on  the  merits,  with 
full  opporttmity  for  the  tenant  to  defend 
the  eviction. 

For  most  States,  laws  governing 
judicial  eviction  procedures  apparently 
do  not  require  the  landlord-tenant  court 
to  give  a  written  decision  or  statement 
of  the  basis  of  decision,  although  most 
or  all  courts  probably  maintain  docket 
records  that  would  show  the  disposition 
of  the  eviction.  We  are  not  aware  of  any 
substantial  general  challenge  to  the 
constitutional  validity  of  State  eviction 
process  on  this  basis,  and  the  Supreme 
Court  has  upheld  the  validity  of 
summary  State  prtxiess  for  eviction  of  a 
tenant  [Lindsay  v.  Normet,  405  U.S.  56, 
92  S.Ct.  862  (1972)). 

The  position  recommended  by  the 
comment  essentially  diallenges  the 
Constitutionality  of  ordinary  eriction 
process  in  use  by  most  States,  not  just 
the  validity  of  HUD's  due  process 
deftnition  as  a  basis  for  issuance  of  a 
HUD  due  process  determination. 
Furthermore,  the  position  urged  by 
commenter  would  essentially  eviscerate 
the  statutory  authority  to  bypass  the 
grievance  process  for  drug  crimes  and 
threats  to  health  or  safety  of  tenants  or 
PHA  employees.  Commenter's  position 
would  preclude  issuance  of  a  due 
process  determination  for  typical  State 
eviction  processes,  which  afford  fair 
notice  and  opportunity  for  a  hearing,  but 
which  do  not  require  written  decision  or 
a  written  articulation  of  the  basis  of 
decision. 

Comment  claims  that  NAHA 
legislative  history  (i-e^  the  Conference 
Report  on  the  1990  NAHA)  requires 
HUD  to  hterally  incorporate  in  its  due 
process  defmition  (as  applied  to  State 
court  eviction  actions]  all  of  the 
procedural  protections  for  the 
administrative  grievance  procedure, 
including  the  requirement  for  a  "written 
decision"  by  the  PHA. 

We  note  first  that  the  actual  statutory 
language  (42  U.S.C  1437d(k))  plainly 
distinguishes  between  treataoeat  of  the 
administrative  grievance  procedure  and 
the  analysis  of  judicial  eviction 
procedure  under  the  HUD-preschbed 
due  process  definition.  For  the  PHA's 
administrative  grievance  procedure, 
there  is  an  explicit  statutory  listing  of 
six  required  procedural  elements.  For 
purposes  of  the  grievance  exclaston, 
HUD  has  statutory  responsibility  to 
determine  the  "basic  eknents  of  dae 
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process".  However,  there  is  no  statutory 
listing  of  these  due  process  elements, 
and  no  requirement  to  use  the 
administrative  hearing  elements  to 
define  due  process  in  the  court 
proceeding.  HUD  is  of  course  bound  and 
authorized  to  follow  the  law  actually 
enacted  by  the  Congress. 

HUD  also  does  not  think  that  the 
Conference  language  should  or  can  be 
read,  as  suggested  by  comment,  to 
literally  impose  the  administrative 
grievance  elements  on  HUD's  due 
process  determination.  For  example,  the 
elements  of  the  administrative  grievance 
process  as  defmed  by  the  statute 
mandate  a  "written  decision  by  the 
public  housing  agency"  (42  U.S.C. 
1437d(k)(6)).  In  a  judicial  eviction  action, 
the  court's  decision  is  of  course  issued 
by  a  State  judge,  and  is  not  literally 
issued  "by  the  public  housing  agency". 
In  the  court  eviction  action,  the  PHA  is 
the  plaintiff,  not  the  judicial  decision- 
maker. The  NAHA  Conference  language 
merely  means  that  the  judicial  eviction 
action  should  include  the  essential  due 
process  elements  also  contained  in  the 
administrative  grievance  action:  namely, 
fair  notice  and  the  opportunity  to  be 
heard  before  a  decision  on  the  merits. 
These  essential  procedural  protections 
are  the  heart  of  HUD's  due  process 
definition,  as  of  the  statutory 
requirements  for  an  administrative 
grievance  hearing. 

5.4.2    Due  Process  Definition:  Right  To 
Counsel 

HUD's  definition  of  due  process 
elements  includes  the  "right  of  the 
tenant  to  be  represented  by  counsel"  in 
the  judicial  eviction  proceeding 
(§  966.53(c)(2)).  Comments  by  ACLU, 
and  by  legal  aid  and  tenant 
organizations,  claim  that  where  an 
indigent  tenant  is  evicted  for  criminal 
activity,  the  tenant  has  a  due  process 
entitlement  to  appointment  of  publicly 
paid  counsel  (or  that  counsel  should  be 
provided  to  protect  against  the  danger  of 
self-incrimination).  No  revision  is  made 
in  response  to  these  comments. 

HUD's  due  process  determination  and 
due  process  definition  pertain  only  to 
the  civil  eviction  process  under  State 
law,  and  do  not  affect  the  conduct  of 
any  criminal  proceeding.  In  a  civil 
eviction  proceeding,  the  landlord-PHA 
only  seeks  to  repossess  the  property 
from  the  tenant.  In  such  a  proceeding 
there  is  no  due  process  or  other  Federal 
Constitutional  right  to  representation  by 
publicly  paid  counsel. 

5.5    Due  Process  Determination: 
Comments 

Comment  by  a  Congressional  office, 
and  from  legal  aid  and  tenant 


organizations  state  that  when  a  PHA 
seeks  approval  of  an  "individual  state 
waiver"  (due  process  determination), 
HUD  should  give  affected  tenants 
advance  notice  and  opportunity  to 
comment  before  a  due  process 
determination  is  made.  Comment  asserts 
that  such  notice  is  required  by  the 
NAHA  Conference  report,  and  due 
process,  and  is  also  desirable  as  a 
matter  of  policy. 

The  Conference  Report  on  the  1990 
amendments  states  the  "conferees 
intend  that  when  an  individual  state 
waiver  is  sought,  the  Secretary  should 
notify  tenants  in  advance  and  provide 
them  with  an  opportunity  to  comment" 
(H.  Rpt.  101-«43,  October  25, 1990).  The 
actual  statutory  language  empowering 
HUD  to  issue  a  due  process 
determination  was  originally  enacted  in 
1983  (section  204  of  Pub.  L  98-181, 
November  30, 1983,  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983),  and 
does  not  include  a  requirement  to  solicit 
tenant  comment  before  issuance  of  an 
individual  due  process  determination. 
The  pertinent  statutory  language  was 
reenacted  verbatim  in  the  1990  NAHA 
amendments.  (The  1983  law  and  the 
1990  amendments  both  provide  that  an 
agency  may  exclude  a  grievance  "in  any 
jurisdiction  which  requires  that  *  *  *  a 
tenant  be  given  a  hearing  in  court  which 
the  Secretary  determines  provides  the 
basic  elements  of  due  process.")  The 
1990  Conference  statement  does  not 
alter  the  actual  statutory  language 
enacted  in  the  1983  law,  and  the  1990 
law  does  not  add  a  requirement  to 
provide  the  tenants  notice  and 
opportunity  to  comment  before  HUD 
issues  an  individual  State  due  process 
determination. 

The  1990  statute  provides  that  HUD 
must  issue  a  new  definition  of  the  basic 
elements  of  due  process  through  a  notice 
and  comment  rulemaking.  HUD's  new 
due  process  definition  under  the  1990 
NAHA  has  been  established  by  a  full 
notice  and  comment  rulemaking,  which 
is  completed  by  promulgation  of  this 
final  rule.  However,  HUD  is  not  required 
to  use  any  particular  procedures  for 
issuance  of  an  individual  State  due 
process  determination,  or  to  provide 
tenant  notice  and  opportunity  to 
comment  (42  U.S.C.  1437d(k)). 

HUD  due  process  determinations  are 
not  issued  in  response  to  request  from 
an  individual  State  or  individual  PHA. 
Rather,  HUD's  objective  is  to  conduct, 
so  far  as  possible,  a  systematic  and 
comprehensive  analysis  of  available 
eviction  procedures  in  all  States,  and  to 
issue  due  process  determinations  for  all 
eviction  procedures  which  meet  the 
HUD  due  process  definition.  Once  a  due 
process  determination  is  issued  for  a 


State  eviction  process,  the  due  process 
determination  may  be  invoked  by  any 
PHA  in  the  State  which  wants  to  bypass 
the  grievance  process  for  an  eviction 
through  the  covered  process. 

HUD  welcomes  and  Invites  public 
comments  at  any  time  bearing  on  the 
due  process  determination  for  any  State 
or  eviction  procedure. 

Opportunity  for  advance  public  notice 
and  comment  on  a  due  process 
determination  is  not  Constitutionally 
required.  The  issuance  of  a  due  process 
determination  does  not  terminate  or 
affect  the  tenant's  property  right  to 
occupancy  of  the  unit.  Even  after 
issuance  of  a  determination,  the  PHA 
may  only  evict  the  tenant  by  bringing  a 
judicial  action  for  eviction  of  the  tenant 
(through  the  judicial  eviction  process 
covered  by  a  HUD  determination).  The 
judicial  eviction  action  must  satisfy 
procedural  due  process  under  the 
fourteenth  amendment.  The  issuance  or 
non-issuance  of  a  due  process 
determination  determines  whether  the 
tenant  has  the  statutory  right  to  an 
administrative  grievance  hearing 
process  prior  to,  and  in  addition  to,  a 
court  hearing  in  the  judicial  eviction 
action. 

5.6    Status  of  Prior  Due  Process 
Determinations 

Comment  asks  HUD  to  clarify  the 
effect  of  the  new  rule  on  existing  HUD 
due  process  determinations.  Since  1989. 
and  before  enactment  of  the  NAHA, 
HUD  issued  due  process  determinations 
for  eviction  procedures  in  many 
jurisdictions.  Under  transition 
provisions  of  the  NAHA,  these  prior 
determinations  all  temporarily  lapsed 
180  days  after  enactment  of  the  NAHA 
(May  27, 1990),  since  HUD  had  not  then 
issued  final  rules  implementing  the 
NAHA  amendments  (NAHA,  section 
503(d)). 

Following  final  promulgation  of  this 
rule,  a  PHA  may  exclude  an  eviction 
from  the  PHA  grievance  procedure 
pursuant  to  a  previously  issued  due 
process  determination  "to  the  extent 
that  the  exclusion  complies  with  (the 
1990  NAHA  amendments)"  (NAHA. 
section  503(d)).  A  U.S.  district  court  has 
stated  that: 

"under  the  Cranston-Gonzalez  Act  (i.e..  the 
NAHA),  once  the  new  regulations  are 
promulgated,  any  prior  due  process 
determination,  and  any  exclusion  pursuant 
thereto,  will  be  valid  to  the  extent  it  is 
consistent  with  the  new  regulatory  definition 
of  due  process,  as  well  as  the  other 
amendments  to  the  Act  (pursuant  to  the 
NAHA)."  [Housing  Authority  of  the  City  of 
fersey  City  v.  fac/(Son.  U.S.D.C.  D.  N.J.  Civil 
No.  90-1410.  December  13, 1990) 
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HUD'a  new  regulatory  due  process 
definition  under  this  niie  eliminated  the 
phor  discovery  element  All  remaining 
elements  of  the  definition  are  identical 
to  the  due  process  eteoMnts  as  defined 
in  the  old  nile  (and  no  new  elements 
have  been  added).  Thus  any  eviction 
procedure  found  to  meet  the  prior 
regulatory  definition  will  also, 
necessarily  satisfy  Ae  new  definition. 
Prior  due  process  determinations  are 
therefore  consistent  with  the  new 
regulation,  and  are  valid  and  operative 
after  profsulgatton  of  the  new  rule. 
However,  the  breadth  of  the  grievance 
exclusion  pm^uant  to  these  prior 
determinations  is  subject  to  the 
limitation  in  the  new  law,  which  permits 
exclusion  only  of  evictions  for  drug- 
related  criminal  activity  and  criminal 
activity  which  threatens  health  or  safety 
of  residents  or  PHA  employees. 

6.0  Findings  and  Certifications 

6.1  Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

6.2  Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 


consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  emplo)rmeat  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A3    Impact  on  Small  Entities 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  FlexibiHty  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  does 
not  affect  the  size  of  a  PHA  program,  or 
the  amount  of  funds  available  for 
administration  of  the  program.  Major 
provisions  of  this  regulation 
substantially  restate  requirements 
already  binding  on  a  PHA  as  a  matter  of 
Federal  law:  the  requirement  for  lease 
provisions  which  prohibit  drug-related 
or  other  criminal  activity  by  public 
housing  residents,  the  requirement  to 
give  a  tenant  notice  of  a  proposed 
adverse  action  by  the  PHA,  the 
provision  that  a  PHA  may  exclude  a 
grievance  concerning  an  eviction  from 
the  PHA  administrative  grievance 
process  if  HUD  has  issued  a  due  process 
determination.  Certain  provisions  are 
expected  to  increase  the  discretion  of 
the  PHA,  and  reduce  the  PHA's 
administrative  burden:  removing  from 
HUD's  regulatory  due  process  definition 
the  existence  of  a  State-law  right  to 
examination  of  PHA  documents, 
revising  the  procedure  for  appointment 
of  a  hearing  officer.  No  procedure  of  this 
rule  is  expected  to  add  significantly  to  a 
PHA's  administrative  burden  in 
administration  of  its  public  housing 
program. 

Tabuu^tion  of  Annual  Reporting  Burden 

(Lease  and  Grievance  Requirements,  24  CFR  Part  966] 


6.4  Federalism  impact 

The  General  Counsel,  as  (he 
Designated  Official  under  s«ebon  6(a]  of 
Executive  Order  12812.  Federalism,  has 
determined  that  the  policies  cxxitained 
in  this  rule  will  not  have  snfastantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribation  of 
power  and  responsilNlities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order.  The  requirements  of 
this  rule  are  directed  to  public  housing 
agencies  and  do  not  impinge  upon  the 
existing  relationship  between  the 
Federal  government  and  the  PHAs  as 
established  by  the  United  States 
Housing  Act  of  1937.  The  PHA  retains 
full  responsibihty  for  management  of  the 
relationship  with  its  tenants  in 
accordance  with  Federal  law  and 
regulation.  The  rule  will  also  enhance 
the  discretion  of  the  PHA  for 
administration  of  its  public  housing 
program. 

6.5  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  docs  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  Any  effect  on 
the  family  would  likely  be  indirect  and 
insignificant. 

6.6  Information  Collections 

The  Department  has  ideatified 
information  collections  contained  in  Part 
966.  includirig  SS  966.4(a)(2).  966.4(i). 
966.54,  966.55,  and  96&57.  The  public 
reporting'burden  of  these  collections  is 
estimated  as  follows: 


Description  of  information  coHoction  and  section  of  CFR  affected 

No.  of 

No  of 

responses  per 

respondent 

Total  annual 
responses 

Hours  per 
response 

Total  annual 
hours 

24  CFR  966^ 
24  CFR  966- 
24  CFR  966 

will  reside 
24  CFR  966 

tion „ 

24  CFR  966 

writing 

—Development  of  new  form  of  dwelling  lease  

3,115 
3,115 

1,326.308 

3.115 

•t,689 

3,115 

1 
396 

1 

59 

1 

1 
4 

1.038 
411.180 

1.326.308 

183.785 

61,689 

12.388 
12,460 

17J8 
.27 

m 

.«4 

.54 
.09 

16  045 

—Promulgation  of  new  lease  and  obiaming  tenant  signaturet... 
4(a)(2)— Tenant  provides  the  names  of  family  members  wt» 
in  the  unit 

111.891 
14411 

.4(i>— PHA  retains  copy  of  the  report  on  the  move-in  iospeo- 

15  975 

64— Tenant  presents  grievance  if»formally  to  PHA  orally  or  In 

33  514 

24  CFR  968.55— Tenwf  aubmlts  ■  writlan  request  to  the  PHA  tor  a 

24  CFR  966  57-PHA  retains  a  copy  o(  the  heanno  officer's  decision. 
Total  annual  txjrden „ 

6.730 

1.083 

201.449 

~ 

* 

.  • 

^ 
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6.7  Regulatory  Agenda 

This  rule  was  listed  as  Item  No.  1281 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  October  29, 
1990  (55  PR  44530,  44567)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  FlexibiUty  Act. 

6.8  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.146, 
Low  Income  Housing  Assistance 
Program  (public  housing). 

List  of  Subjects  in  24  CFR  Part  966 

Public  housing.  Grant  programs — 
housing  and  community  development. 

PART  966— LEASE  AND  GRIEVANCE 
PROCEDURES 

Accordingly,  24  CFR  part  966  is 
amended  as  follows: 

1.  The  authority  citation  for  part  966  is 
revised  to  read  as  follows: 

Authority:  Sees.  3,  6,  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437a.  1437d):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d));  sec. 
5101.  Anti-Dnig  Abuse  Act  of  1988  (42  U.S.C. 
1437d(l));  sees.  503,  504.  505,  Cranston- 
Gonzalez  National  Affordable  Housing  Act 
(Pub.  L  100-625)  (42  U.S.C.  1437d  (k).  (I)  and 
(n);  42  U.S.C.  1437d  note). 

§966^    (Removed] 

2.  Section  966.2  is  removed. 

3.  Section  966.3  is  revised  to  read  as 
follows: 

§  966.3    Tenants'  opportunity  for  comment 

Each  PHA  shall  provide  at  least  30 
days  notice  to  tenants  and  resident 
organizations  setting  forth  proposed 
changes  in  the  lease  form  used  by  the 
PHA,  and  providing  an  opportunity  to 
present  written  comments.  Subject  to 
requirements  of  this  rule,  comments 
submitted  shall  be  considered  by  the 
PHA  before  formal  adoption  of  any  new 
lease  form. 

4.  Section  966.4  is  revised  to  read  as 
follows: 

§  966.4    Lease  requirements. 

A  lease  shall  be  entered  into  between 
the  PHA  and  each  tenant  of  a  dwelling 
unit  which  shall  contain  the  provisions 
described  hereinafter. 

(a)  Identification  of  parties  and 
dwelling  unit.  The  names  of  the  parties 
to  the  lease  and  the  identification  of  the 
dwelling  unit  leased  shall  be  set  forth, 
including: 

(1)  The  term  of  the  lease  and 
provisions  for  renewal,  if  any; 

(2)  The  members  of  the  household 
who  will  reside  in  the  unit. 

(b)  Payments  due  under  the  lease.  (1) 
The  lease  shall  state  the  amount  fixed 


as  rent,  specifying  the  utilities  and 
quantities  thereof  and  the  services  and 
equipment  furnished  by  the  PHA 
without  additional  cost. 

(2)  The  lease  shall  provide  for  charges 
to  the  tenant  for  maintenance  and  repair 
beyond  normal  wear  and  tear  and  for 
consumption  of  excess  utilities.  The 
lease  shall  state  the  basis  for  the 
determination  of  such  charges  {e.g.,  by  a 
posted  schedule  of  charges  for  repair, 
amounts  charged  for  utility  consumption 
in  excess  of  the  allowance  stated  in  the 
lease,  etc.).  The  imposition  of  charges 
for  consumption  of  excess  utilities  is 
permissible  only  if  such  charges  are 
determined  by  an  individual  check 
meter  8er\'icing  the  leased  unit  or  result 
from  the  use  of  major  tenant-supphed 
appliances. 

(3)  At  the  option  of  the  PHA,  the  lease 
may  provide  for  payment  of  penalties 
for  late  payment. 

(4)  The  lease  shall  provide  that 
charges  assessed  under  paragraph  (b) 
(2)  and  (3)  of  this  section  shall  not  be 
due  and  collectible  until  two  weeks  after 
the  PHA  gives  written  notice  of  the 
charges.  Such  notice  constitutes  a  notice 
of  adverse  action,  and  must  meet  the 
requirements  governing  a  notice  of 
adverse  action  (see  §  966.4(e)(8)). 

(5)  At  the  option  of  the  PHA.  the  lease 
may  provide  for  security  deposits  which 
shall  not  exceed  one  month's  rent  or 
such  reasonable  fixed  amount  as  may  be 
required  by  the  PHA.  Provision  may  be 
made  for  gradual  accumulation  of  the 
security  deposit  by  the  tenant.  Subject 
to  applicable  laws,  interest  earned  on 
security  deposits  may  be  refunded  to  the 
tenant  on  vacation  of  the  dwelling  unit 
or  used  for  tenant  services  or  activities. 

(c)  Redetermination  of  rent  and 
family  composition.  The  lease  shall 
provide  for  redetermination  of  rent  and 
family  composition  which  shall  include: 

(1)  The  frequency  of  regular  rental 
redetermination  and  the  basis  for 
interim  redetermination. 

(2)  An  agreement  by  the  tenant  to 
furnish  such  information  and 
certifications  regarding  family 
composition  and  income  as  may  be 
necessary  for  the  PHA  to  make 
determinations  with  respect  to  rent, 
eligibihty,  and  the  appropriateness  of 
dwelling  size. 

(3)  An  agreement  by  the  tenant  to 
transfer  to  an  appropriate  size  dwelling 
unit  based  on  family  composition,  upon 
appropriate  notice  by  the  PHA  that  such 
a  dwelling  imit  is  available. 

(4)  When  the  PHA  redetermines  the 
amount  of  rent  (Total  Tenant  Payment 
or  Tenant  Rent)  payable  by  the  tenant, 
not  including  determination  of  the 
PHA's  schedule  of  Utility  Allowances 
for  families  in  the  PHA's  Public  Housing 


Program,  or  determines  that  the  tenant 
must  transfer  to  another  unit  based  on 
family  composition,  the  PHA  shall  notify 
the  tenant  that  the  tenant  may  ask  for 
an  explanation  stating  the  specific 
grounds  of  the  PHA  determination,  and 
that  if  the  tenant  does  not  agree  with  the 
determination,  the  tenant  shall  have  the 
right  to  request  a  hearing  under  the  PHA 
grievance  procedure. 

(d)  Tenant's  right  to  use  and 
occupancy.  (1)  The  lease  shall  provide 
that  the  tenant  shall  have  the  right  to 
exclusive  use  and  occupancy  of  the 
leased  unit  by  the  members  of  the 
household  authorized  to  reside  in  the 
unit  in  accordance  with  the  lease, 
including  reasonable  accommodation  of 
their  guests.  For  purposes  of  this 
Subpart,  the  term  "guest"  means  a 
person  in  the  leased  unit  with  the 
consent  of  a  household  member. 

(2)  With  the  consent  of  the  PHA. 
members  of  the  household  may  engage 
in  legal  profitmaking  activities  in  the 
dwelling  unit,  where  the  PHA 
determines  that  such  activities  are 
incidental  to  primary  use  of  the  leased 
unit  for  residence  by  members  of  the 
household. 

(3)(i)  With  the  consent  of  the  PHA,  a 
foster  child  or  a  live-in  aide  may  reside 
in  the  unit.  The  PHA  may  adopt 
reasonable  policies  concerning 
residence  by  a  foster  child  or  a  live-in- 
aide.  and  defining  the  circumstances  in 
which  PHA  consent  will  be  given  or 
denied.  Under  such  policies,  the  factors 
considered  by  the  PHA  may  include: 

(A)  Whether  the  addition  of  a  new 
occupant  may  necessitate  a  transfer  of 
the  family  to  another  unit,  and  whether 
such  units  are  available. 

(B)  The  PHA's  obligation  to  make 
reasonable  accommodation  for 
handicapped  persons. 

(ii)  Live-in  aide  means  a  person  who 
resides  with  an  eirii-' !.    disabled  or 
handicapped  person  .inri  u^ho: 

(A)  Is  determined  U>  be  essential  to 
the  care  and  well-be  .^8  of  the  person; 

(B)  Is  not  oblige lf:d  for  the  support  of 
the  person;  and 

(C)  Would  not  be  living  in  the  unit 
except  to  provide  the  n'-ressary 
supportive  services. 

(e)  The  PHA 's  ob'a^ntions.  The  lease 
shall  set  forth  the  PHA's  obligations 
under  the  lease  which  shall  include  the 
following: 

(1)  To  maintain  the  dwelling  unit  and 
the  project  in  decent,  safe  and  sanitary 
condition; 

(2)  To  comply  with  requirements  of 
applicable  building  codes,  housing 
codes,  and  HUD  regulations  materially 
affecting  health  and  safety; 
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(3)  To  make  necessary  repairs  to  the 
dwelling  unit; 

(4)  To  keep  project  buildings,  facilities 
and  common  areas,  not  otherwise 
assigned  to  the  tenant  for  maintenance 
and  upkeep,  in  a  clean  and  safe 
condition; 

(5)  To  maintain  in  good  and  safe 
working  order  and  condition  electrical, 
plumbing,  sanitary,  heating,  ventilating, 
and  other  facilities  and  appliances, 
including  elevators,  supplied  or  required 
to  be  supplied  by  the  PHA; 

(6)  To  provide  and  maintain 
appropriate  receptacles  and  facilities 
(except  containers  for  the  exclusive  use 
of  an  individual  tenant  family]  for  the 
deposit  of  ashes,  garbage,  rubbish  and 
other  waste  removed  from  the  dwelling 
unit  by  the  tenant  in  accordance  with 
paragraph  (f)(7)  of  this  section; 

(7)  To  supply  running  water  and 
reasonable  amounts  of  hot  water  and 
reasonable  amounts  of  heat  at 
appropriate  times  of  the  year  (according 
to  local  custom  and  usage)  except  where 
the  building  that  includes  the  dwelling 
unit  is  not  required  by  law  to  be 
equipped  for  that  purpose,  or  where  heat 
or  hot  water  is  generated  by  an 
installation  within  the  exclusive  control 
of  the  tenant  and  supplied  by  a  direct 
utility  connection;  and 

(8)(i)  To  notify  the  tenant  of  the 
specific  grounds  for  any  proposed 
adverse  action  by  the  PHA.  (Such 
adverse  action  includes,  but  is  not 
limited  to,  a  proposed  lease  termination, 
transfer  of  the  tenant  to  another  unit,  or 
imposition  of  charges  for  maintenance 
and  repair,  or  for  excess  consumption  of 
utilities.) 

(ii)  When  the  PHA  is  required  to 
afford  the  tenant  the  opportunity  for  a 
hearing  under  the  PHA  grievance 
procedure  for  a  grievance  concerning  a 
proposed  adverse  action: 

(A)  The  notice  of  proposed  adverse 
action  shall  inform  the  tenant  of  the 
right  to  request  such  hearing.  In  the  case 
of  a  lease  termination,  a  notice  of  lease 
termination  in  accordance  with 

§  966.4(1](3]  shall  constitute  adequate 
notice  of  proposed  adverse  action. 

(B)  In  the  case  of  a  proposed  adverse 
action  other  than  a  proposed  lease 
termination,  the  PHA  shall  not  take  the 
proposed  action  until  the  time  for  the 
tenant  to  request  a  grievance  hearing 
has  expired,  and  (if  a  hearing  was  timely 
requested  by  the  tenant)  the  grievance 
process  has  been  completed. 

(f)  Tenant's  obligations.  The  lease 
shall  provide  that  the  tenant  shall  be 
obligated: 

(1)  Not  to  assign  the  lease  or  to 
sublease  the  dwelling  unit; 

(2)  Not  to  provide  accommodations  for 
boarders  or  lodgers: 


(3)  To  use  the  dwelling  unit  solely  as  a 
private  dwelling  for  the  tenant  and  the 
tenant's  household  as  identified  in  the 
lease,  and  not  to  use  or  permit  its  use  for 
any  other  purpose; 

(4)  To  abide  by  necessary  and 
reasonable  regulations  promulgated  by 
the  PHA  for  the  benefit  and  well-being 
of  the  housing  project  and  the  tenants 
which  shall  be  posted  in  the  project 
office  and  incorporated  by  reference  in 
the  lease; 

(5)  To  comply  with  all  obligations 
imposed  upon  tenants  by  applicable 
provisions  of  building  and  housing  codes 
materially  ejecting  health  and  safety; 

(6)  To  keep  the  dwelling  unit  and  such 
other  areas  as  may  be  assigned  to  the 
tenant  for  the  tenant's  exclusive  use  in  a 
clean  and  safe  condition; 

(7)  To  dispose  of  all  ashes,  garbage, 
rubbish,  and  other  waste  from  the 
dwelling  unit  in  a  sanitary  and  safe 
manner; 

(8)  To  use  only  in  a  reasonable 
manner  all  electrical,  plumbing, 
sanitary,  heating,  ventilating,  air- 
conditioning  and  other  facilities  and 
appurtenances  including  elevators; 

(9)  To  refrain  from,  and  to  cause  the 
household  and  guests  to  refrain  from 
destroying,  defacing,  damaging,  or 
removing  any  part  of  the  dwelling  unit 
or  project; 

(10)  To  pay  reasonable  charges  (other 
than  for  wear  and  tear)  for  the  repair  of 
damages  to  the  dwelling  unit  or  to  the 
project  (including  damages  to  project 
buildings,  facilities  or  common  areas) 
caused  by  the  tenant,  a  member  of  the 
household  or  a  guest. 

(11)  To  act.  and  cause  household 
members  or  guests  to  act,  in  a  manner 
which  will  not  disturb  other  residents' 
peaceful  enjoyment  of  their 
accommodations  and  will  be  conducive 
to  maintaining  the  project  in  a  decent, 
safe  and  sanitary  condition; 

(12}(i)  To  assure  that  the  tenant,  any 
member  of  the  household,  a  guest,  or 
another  person  under  the  tenant's 
control,  shall  not  engage  in: 

(A)  Any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  PHA's  public 
housing  premises  by  other  residents  or 
employees  of  the  PHA.  or 

(B)  Any  drug-related  criminal  activity 
on  or  near  such  premises. 

Any  criminal  activity  in  violation  of  the 
preceding  sentence  shall  be  cause  for 
termination  of  tenancy,  and  for  eviction 
from  the  unit. 

(ii)  For  purposes  of  subparts  A  and  B 
of  this  part  966,  the  term  drug-related 
criminal  activity  means  the  illegal 
manufacture,  sale,  distribution,  use,  or 
possession  with  intent  to  manufacture, 


sell,  distribute,  or  use,  of  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21  U.S.C. 
802)). 

(g)  Tenant  maintenance.  The  lease 
may  provide  that  the  tenant  shall 
perform  seasonal  maintenance  or  other 
maintenance  tasks,  as  specified  in  the 
lease,  where  performance  of  such  tasks 
by  tenants  of  dwellings  units  of  a  similar 
design  and  construction  is  customary: 
Provided,  That  such  provision  is 
included  in  the  lease  in  good  faith  and 
not  for  the  purpose  of  evading  the 
obligations  of  the  PHA.  The  PHA  shall 
exempt  tenants  who  are  unable  to 
perform  such  tasks  because  of  age  or 
disability. 

(h)  Defects  hazardous  to  life,  health, 
or  safety.  The  lease  shall  set  forth  the 
rights  and  obligations  of  the  tenant  and 
the  PHA  if  the  dwelling  unit  is  damaged 
to  the  extent  that  conditions  are  created 
which  are  hazardous  to  life,  health,  or 
safety  of  the  occupants  and  shall 
provide  that: 

(1)  The  tenant  shall  immediately . 
notify  project  management  of  the 
damage; 

(2)  The  PHA  shall  be  responsible  for 
repair  of  the  unit  within  a  reasonable 
time:  Provided,  That  if  the  damage  was 
caused  by  the  tenant,  tenant's  household 
or  guests,  the  reasonable  cost  of  the 
repairs  shall  be  charged  to  the  tenant; 

(3)  The  PHA  shall  offer  standard 
alternative  accommodations,  if 
available,  where  necessary  repairs 
cannot  be  made  within  a  reasonable 
time;  and 

(4)  Provisions  shall  be  made  for 
abatement  of  rent  in  proportion  to  the 
seriousness  of  the  damage  and  loss  in 
value  as  a  dwelling  if  repairs  are  not 
made  in  accordance  with  paragraph 
(h)(2)  of  this  section  or  alternative 
accommodations  not  provided  in 
accordance  with  paragraph  (h)(3)  of  this 
section,  except  that  no  abatement  of 
rent  shall  occur  if  the  tenant  rejects  the 
alternative  accommodation  or  if  the 
damage  was  caused  by  the  tenant, 
tenant's  household  or  guests. 

(i)  Pre-occupancy  and  pre-terminotion 
inspections.  "The  lease  shall  provide  that 
the  PHA  and  the  tenant  or 
representative  shall  be  obligated  to 
inspect  the  dwelling  unit  prior  to 
commencement  of  occupancy  by  the 
tenant.  The  PHA  will  furnish  the  tenant 
with  a  written  statement  of  the 
condition  of  the  dwelling  unit,  and  the 
equipment  provided  with  the  unit.  The 
statement  shall  be  signed  by  the  PHA 
and  the  tenant,  and  a  copy  of  the 
statement  shall  be  retained  by  the  PHA 
in  the  tenant's  folder.  The  PHA  shall  be 
further  obligated  to  inspect  the  unit  at 


51578  Federal  Register  /  Vol.  56.  No.  198  /  Friday.  October  11.  1991  /  Rules  and  Regulations 


UMI 


the  time  the  tenant  vacates  the  unit  and 
to  furnish  the  tenant  a  statement  of  any 
charges  to  be  made  in  accordance  with 
paragraph  (b)(2)  of  this  section. 
Provision  shall  be  made  for  the  tenant's 
participation  in  the  latter  inspection, 
unless  the  tenant  vacates  without  notice 
to  the  PHA. 

(j)  Entry  of  dwelling  unit  during 
tenancy.  The  lease  shall  set  forth  the 
circumstances  under  which  the  PHA 
may  enter  the  dwelling  unit  during  the 
tenant's  possession  thereof,  which  shall 
include  provision  that: 

(1)  The  PHA  shall,  upon  reasonable 
advance  notiHcation  to  the  tenant,  be 
permitted  to  enter  the  dwelling  imit 
during  reasonable  hours  for  the  purpose 
of  performing  routine  inspections  and 
maintenance,  for  making  improvement 
or  repairs,  or  to  show  the  dwelling  unit 
for  re-leasing.  A  written  statement 
specifying  the  purpose  of  the  PHA  entry 
delivered  to  the  dwelling  unit  at  least 
two  days  before  such  entry  shall  be 
considered  reasonable  advance 
notification; 

(2)  The  PHA  may  enter  the  dwelling 
unit  at  any  time  without  advance 
notification  when  there  is  reasonable 
cause  to  believe  that  an  emergency 
exists;  and 

(3)  If  the  tenant  and  all  adult  members 
of  the  household  are  absent  from  the 
dwelling  unit  at  the  time  of  entry,  the 
PHA  shall  leave  in  the  dwelling  unit  a 
written  statement  specifying  the  date, 
time  and  purpose  of  entry  prior  to 
leaving  the  dwelling  unit. 

[V\  Notice  procedures.  (1)  The  lease 
shall  provide  procedures  to  be  followed 
by  the  PHA  and  the  tenant  in  giving 
notice  one  to  the  other  which  shall 
require  that 

(i)  Except  as  provided  in  paragraph  (j) 
of  this  section,  notice  to  a  tenant  shall 
be  in  writing  and  delivered  to  the  tenant 
or  to  an  adult  member  of  the  tenant's 
household  residing  in  the  dwelling  or 
sent  by  prepaid  fu-st-class  mail  properly 
addressed  to  the  tenant;  and 

(ii)  Notice  to  the  PHA  shall  be  in 
writing,  delivered  to  the  project  office  or 
the  PHA  central  o^ice  or  sent  by 
prepaid  first-clafis  mail  properly 
addressed. 

(2)  If  the  tenant  is  visually  impaired, 
all  notices  must  be  in  an  accessible 
format. 

(1)  Termination  of  tenancy  and 
eviction. — (1)  Procedures.  "The  lease 
shall  set  forth  the  procedures  to  be 
followed  by  the  PHA  and  by  the  tenant 
in  terminating  the  lease. 

(2)  Grounds  for  termination,  (i)  The 
FHA  shall  not  terminate  or  refuse  to 
renew  the  lease  other  than  for  serious  or 
repeated  violation  of  material  terms  of 
the  lease  such  as  failure  to  make 


payments  due  under  the  lease  or  to 
fulfill  the  tenant  obligations  set  forth  in 
§  966.4(f)  or  for  other  good  cause. 

(ii)  Either  of  the  following  types  of 
criminal  activity  by  the  tenant,  any 
member  of  the  household,  a  guest,  or 
another  person  under  the  tenant's 
control,  shall  be  cause  for  termination  of 
tenancy: 

(A)  Any  criminal  activity  that 
threatens  the  health,  safety  or  right  to 
peaceful  enjoyment  of  the  PHA's  public 
housing  premises  by  other  residents. 

(B)  Any  drug-related  criminal  activity 
on  or  near  such  premises. 

(3)  Lease  termination  notice,  (i)  The 
PHA  shall  give  written  notice  of  lease 
termination  of: 

(A)  14  days  in  the  case  of  failure  to 
pay  rent; 

(B)  A  reasonable  time  considering  the 
seriousness  of  the  situation  (but  not  to 
exceed  30  days)  when  the  health  or 
safety  of  other  residents  or  PHA 
employees  is  threatened:  and 

(C)  30  days  in  any  other  case. 

(ii)  The  notice  of  lease  termination  to 
the  tenant  shall  state  specific  grounds 
for  termination,  and  shall  inform  the 
tenant  of  the  tenant's  right  to  make  such 
reply  as  the  tenant  may  wish.  The  notice 
shall  also  inform  the  tenant  of  the  right 
(pursuant  to  S  944.4(m))  to  examine  PHA 
documents  directly  relevant  to  the 
termination  or  eviction.  When  the  PHA 
is  required  to  afford  the  tenant  the 
opportunity  for  a  grievance  hearing,  the 
notice  shall  also  inform  the  tenant  of  the 
tenant's  right  to  request  a  hearing  in 
accordance  with  the  PHA's  grievance 
procedure. 

(iii)  A  notice  to  vacate  which  is 
required  by  State  or  local  law  may  be 
combined  with,  or  run  concurrenUy 
with,  a  notice  of  lease  termination  under 
paragraph  (l)(3](i)  of  this  section. 

(iv)  When  the  PHA  is  required  to 
afford  the  tenant  the  opportunity  for  a 
hearing  under  the  PHA  grievance 
procedure  for  a  grievance  concerning 
the  lease- termination  (see  S  066.51(a)(1)). 
the  tenancy  shall  not  terminate  (even  if 
any  notice  to  vacate  under  State  or  local 
law  has  expired)  until  the  time  for  the 
tenant  to  request  a  grievance  hearing 
has  expired,  and  (if  a  hearing  was  timely 
requested  by  the  tenant)  the  grievance 
process  has  been  completed. 

(v)  When  the  PHA  is  not  required  to 
afford  the  tenant  the  opportunity  for  a 
hearing  under  the  PHA  administrative 
grievance  procedure  for  a  grievance 
concerning  the  lease  termination  (see 
5  966.51(a)(2)).  and  the  PHA  has  decided 
to  exclude  such  grievance  from  the  PHA 
grievance  procedure,  the  notice  of  lease 
termination  under  paragraph  (l)(3)(i)  of 
this  section  shall: 


(A)  State  that  the  tenant  is  not  entitled 
to  a  grievance  hearing  on  the 
termination. 

(B)  Specify  the  judicial  eviction 
procedure  to  be  used  by  the  PHA  for 
eviction  of  the  tenant,  and  state  that 
HUD  has  determined  that  this  eviction 
procedure  provides  the  opportunity  for  a 
hearing  in  court  that  contains  the  basic 
elements  of  due  process  as  defmed  in 
HUD  regulations. 

(C)  State  whether  the  eviction  is  for  a 
criminal  activity  as  described  in 

§  966.51(a)(2)(i)(A)  or  for  a  drug-related 
criminal  activity  as  described  in 
§  966.51(a)(2)(i)(B). 

(4)  Eviction  only  by  court  action.  The 
PHA  may  evict  thiiB  tenant  from  the  unit 
only  by  bringing  a  court  action. 

(5)  Eviction  for  criminal  activity. — (i) 
PHA  discretion  to  consider 
circumstances.  In  deciding  to  evict  for 
criminal  activity,  the  PHA  shall  have 
discretion  to  consider  all  of  the 
circumstances  of  the  case,  including  the 
seriousness  of  the  offense,  the  extent  of 
participation  by  family  members,  and 
the  effects  that  the  eviction  would  have 
on  family  members  not  involved  in  the 
proscribed  activity.  In  appropriate 
cases,  the  PHA  may  permit  continued 
occupancy  by  remaining  family 
members  and  may  impose  a  condition 
that  family  members  who  engaged  in  the 
proscribed  activity  will  not  reside  in  the 
unit.  A  PHA  may  require  a  family 
member  who  has  engaged  in  the  illegal 
use  of  drags  to  present  evidence  of 
successful  completion  of  a  treatment 
program  as  a  condition  to  being  allowed 
to  reside  in  the  unit. 

(ii)  Notice  to  Post  Office.  When  a  PHA 
evicts  an  individual  or  family  from  a 
dwelling  unit  for  engaging  in  criminal 
activity,  including  drug-related  criminal 
activity,  the  PHA  shall  notify  the  local 
post  office  serving  that  dwelling  unit 
that  such  individual  or  family  is  no 
longer  residing  in  the  dwelling  unit.  (So 
that  the  post  office  will  terminate 
delivery  of  mail  for  such  persons  at  the 
unit,  and  that  such  persons  not  return  to 
the  project  for  pickup  of  the  mail) 

(m)  Eviction:  Right  to  examine  PHA 
documents  before  hearing  or  trial.  The 
PHA  shall  provide  the  tenant  a 
reasonable  opportunity  to  examine,  at 
the  tenant's  request,  before  a  PHA 
grievance  hearing  or  court  trial 
concerning  a  termination  of  tenancy  or 
eviction,  any  documents,  including 
records  and  regulations,  which  are  in 
the  possession  of  the  PHA.  and  which 
are  directly  relevant  to  the  termination 
of  tenancy  or  eviction.  The  tenant  shall 
be  allowed  to  copy  any  such  document 
at  the  tenant's  expense.  A  notice  of 
lease  termination  pursuant  to  §  966.4(1) 


Federal  Register  /  Vol.  56.  No.  198  /  Friday.  October  11.  1991  /  Rules  and  Regulations         51579 


(3)  shall  inform  the  tenant  of  the  tenant's 
right  to  examine  PHA  documents 
concerning  the  termination  of  tenancy  or 
eviction.  If  the  PHA  does  not  make  , 
documents  available  for  examination 
upon  request  by  the  tenant  (in 
accordance  with  this  §  966.4(m)),  the 
PHA  may  not  proceed  with  the  eviction. 

(n)  Grievance  procedures.  The  lease 
shall  provide  that  all  disputes 
concerning  the  obligations  of  the  tenant 
or  the  PHA  shall  (except  as  provided  in 
§  966.51(a)(2)]  be  resolved  in  accordance 
with  the  PH.A  grievance  procedures.  The 
grievance  procedures  shall  comply  with 
Subpart  B  of  this  part. 

(o)  Provision  for  modifications.  The 
lease  shall  provide  that  modiHcation  of 
the  lease  must  be  accomplished  by  a 
written  rider  to  the  lease  executed  by 
both  parties,  except  for  paragraph  (c)  of 
this  section  and  §  968.5. 

(p)  Signature  clause.  The  lease  shall 
provide  a  signature  clause  attesting  that 
the  lease  has  been  executed  by  the 
parties. 

5.  A  new  §  966.7  is  added  to  read  as 
follows: 

§  966.7    Accommodation  of  persons  with 
disabilities. 

(a)  For  all  aspects  of  the  lease  and 
grievance  procedures,  a  handicapped 
person  shall  be  provided  reasonable 
accommodation  to  the  extent  necessary 
to  provide  the  handicapped  person  with 
an  opportunity  to  use  and  occupy  the 
dwelling  unit  equal  to  a  non- 
handicapped  person. 

(b)  The  PHA  shall  provide  a  notice  to 
each  tenant  that  the  tenant  may,  at  any 
time  during  the  tenancy,  request 
reasonable  accommodation  of  a 
handicap  of  a  household  member, 
including  reasonable  accommodation  so 
that  the  tenant  can  meet  lease 
requirements  or  other  requirements  of 
tenancy. 

6.  Section  966.50  is  revised  to  read  as 
follows: 

§  966.50    Purpose  and  scope. 

The  purpose  of  this  subpart  is  to  set 
forth  the  requirements,  standards  and 
criteria  for  a  grievance  procedure  to  be 
established  and  implemented  by  public 
housing  agencies  (PHAs)  to  assure  that 
a  PHA  tenant  is  afforded  an  opportunity 
for  a  hearing  if  the  tenant  disputes 
within  a  reasonable  time  any  PHA 
action  or  failure  to  act  involving  the 
tenant's  lease  with  the  PHA  or  PHA 
regulations  which  adversely  affect  the 
individual  tenant's  rights,  duties, 
welfare  or  status. 

7.  In  S  966.51,  paragraph  (a)  is  revised 
to  read  aa  follows: 


§966.51    Appllcabnty. 

(a)(1)  The  PHA  grievance  procedure 
shall  be  applicable  (except  as  provided 
in  paragraph  (a)(2)  of  this  section)  to  all 
individual  grievances  as  defmed  in 
§  968.53  of  this  subpart  between  the 
tenant  and  the  PHA. 

(2)(i)  The  term  due  process 
determination  means  a  determination 
by  HUD  that  law  of  the  jurisdiction 
requires  that  the  tenant  must  be  given 
the  opportunity  for  a  hearing  in  court 
which  provides  the  basic  elements  of 
due  process  (as  defmed  in  S  966.53(c)) 
before  eviction  from  the  dwelling  unit.  If 
HUD  has  issued  a  due  process 
determination,  a  PHA  may  exclude  from 
the  PHA  administrative  grievance 
procedure  under  this  subpart  any 
grievance  concerning  a  termination  of 
tenancy  cr  eviction  that  involves: 

(A)  Any  criminal  activity  that 
threatens  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  of 
other  residents  or  employees  of  the 
PHA,  or 

(B)  Any  drug-related  criminal  activity 
on  or  near  such  premises. 

(ii)  If  HUD  has  issued  a  due  process 
determination,  the  PHA  may  evict  the 
occupants  of  the  dwelling  unit  through 
the  judicial  eviction  procedures  which 
are  the  subject  of  the  determination.  In 
this  case,  the  PHA  is  not  required  to 
provide  the  opportunity  for  a  hearing 
under  the  PHA's  administrative 
grievance  procedure. 
•        *        *        •        * 

8.  Section  966.52  is  revised  to  read  as 
follows: 

§  966.52    Requirements. 

(a)  Each  PHA  shall  adopt  a  grievance 
procedure  affording  each  tenant  an 
opportunity  for  a  hearing  on  a  grievance 
as  defmed  in  S  966.53  in  accordance 
with  the  requirements,  standards,  and 
criteria  contained  in  this  subpart. 

(b)  The  PHA  grievance  procedure 
shall  be  included  in,  or  incorporated  by 
reference  in,  all  tenant  dwelling  leases 
pursuant  to  subpart  A  of  this  part. 

(c)  The  PHA  shall  provide  at  least  30 
days  notice  to  tenants  and  resident 
organizations  setting  forth  proposed 
changes  in  the  PHA  grievance 
procedure,  and  providing  an  opportunity 
to  present  written  comments.  Subject  to 
requirements  of  this  Subpart  comments 
submitted  shall  be  considered  by  the 
PHA  before  adoption  of  any  grievance 
procedure  changes  by  the  PHA. 

(d)  The  PHA  shall  furnish  a  copy  of 
the  grievance  procedure  to  each  tenant 
and  to  resident  organizations. 

9.  Section  966.53  is  amended  by 
removing  paragraph  (c)(2),  by 
redesignating  paragraphs  (c)(3],  (c)(4) 
and  (c)(5)  as  paragraphs  (c)(2),  (c)(3)  and 


(c)(4),  respectively,  by  revising 
paragraph  (f),  and  by  adding  a  new 
paragraph  (g),  to  read  as  follows: 

§966.53    Dennltion*. 

*  •        •        *        • 

(0  Tenant  shall  mean  the  adult  person 
(or  persons)  (other  than  a  live-in  aide): 

(1)  Who  resides  in  the  unit,  and  who 
executed  the  lease  with  the  PHA  as 
lessee  of  the  dwelling  unit,  or,  if  no  such 
person  now  resides  in  the  unit. 

(2)  Who  resides  in  the  unit,  and  who  is 
the  remaining  head  of  household  of  the 

-tenant  family  residing  in  the  dwelling 
unit. 

(g)  Resident  organization  includes  a 
resident  management  corporation. 

10.  In  §  966.55,  paragraph  (a) 
introductory  text  and  paragraph  (b)  are 
revised  and  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

i  966.55    Procedures  to  obtain  a  hearing. 

(a)  Request  for  hearing.  The 
complainant  shall  submit  a  written 
request  for  a  hearing  to  the  PHA  or  the 
project  office  within  a  reasonable  time 
after  receipt  of  the  summary  of 
discussion  pursuant  to  S  966.54.  For  a 
grievance  under  the  expedited  grievance 
procedure  pursuant  to  \  966.55(g)  (for 
which  S  966.54  is  not  applicable),  the 
complainant  shall  submit  such  request 
at  such  time  as  is  specified  by  the  PHA 
for  a  grievance  under  the  expedited 
grievance  procedure.  The  written 
request  shall  specify: 

*  *        •        *        • 

(b)  Selection  of  Hearing  Officer  or 
Hearing  Panel.  (1)  A  grievance  hearing 
shall  be  conducted  by  an  impartial 
person  or  persons  appointed  by  the 
PHA,  other  than  a  person  who  made  or 
approved  the  PHA  action  under  review 
or  a  subordinate  of  such  person. 

(2)  The  method  or  methods  for  PHA 
appointment  of  a  hearing  o^icer  or 
hearing  panel  shall  be  stated  in  the  PHA 
grievance  procedure.  The  PHA  may  use 
either  of  the  following  methods  to 
appoint  a  hearing  officer  or  panel: 

(i)  A  method  approved  by  the  majority 
of  tenants  (in  any  building,  group  of 
buildings  or  project,  or  group  of  projects 
to  which  the  method  is  applicable) 
voting  in  an  election  or  meeting  of 
tenants  held  for  the  purpose. 

(ii)  Appointment  of  a  person  or 
persons  (who  may  be  an  officer  or 
employee  of  the  PHA)  selected  in  the 
manner  required  under  the  PHA 
grievance  procedure. 

(3)  The  PHA  shall  consult  the  resident 
organizations  before  PHA  appointment 
of  each  hearing  officer  or  panel  member. 
.Any  comments  or  recommendations 
submitted  by  the  tenant  organizations 
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shall  be  considered  by  the  PHA  before 
the  appointment 

•        *        *        *        * 

(g)  Expedited  grievance  procedure.  (1) 
The  PHA  may  establish  an  expedited 
grievance  procedure  for  any  grievance 
concerning  a  termination  of  tenancy  or 
eviction  that  involves: 

(i)  any  criminal  activity  that  threatens 
the  health,  safety,  or  right  to  peaceful 
enjoyment  of  the  PHA's  public  housing 
premises  by  other  residents  or 
employees  of  the  PHA,  or 

(ii)  any  drug-related  criminal  activity 
on  or  near  Buch  premises. 

(2)  In  the  case  of  a  grievance  under 
the  expedited  grievance  procedure, 

§  966.54  (informal  settlement  of 
grievances)  is  not  applicable. 

(3)  Subject  to  the  requirements  of  this 
subpart,  the  PHA  may  adopt  special 
procedures  concerning  a  hearing  under 
the  expedited  grievance  procedure, 
including  provisions  for  expedited 
notice  or  scheduling,  or  provisions  for 
expedited  decision  on  the  grievance. 

11.  In  fi  966.56,  paragraph  (b)  is 
revised  and  a  new  paragraph  (h)  is 
added  to  read  as  follows: 


§966.56 
hearing. 


Procedures  governing  ttw 


(b)  The  complainant  shall  be  afforded 
a  fair  hearing,  which  shall  include: 

(1)  The  opportunity  to  examine  before 
the  grievance  hearing  any  PHA 
documents,  including  records  and 
regulations,  that  are  directly  relevant  to 
the  hearing.  (For  a  grievance  hearing 
concerning  a  termination  of  tenancy  or 
eviction,  see-  also  S  966.4(m).)  The  tenant 
shall  be  allowed  to  copy  any  such 
document  at  the  tenant's  expense.  If  the 
PHA  does  not  make  the  document 
available  for  examination  upon  request 
by  the  complainant,  the  PHA  may  not 
rely  on  such  document  at  the  grievance 
hearing. 

(2)  The  right  to  be  represented  by 
counsel  or  other  person  chosen  as  the 
tenant's  representative,  and  to  have 
such  person  make  statements  on  the 
tenmit's  behalf; 

(3)  The  right  to  a  private  heeuing 
unless  the  complainant  requests  a  pubUc 
hearing: 

(4)  "The  right  to  present  evidence  and 
argumeDta  in  support  of  the  tenant's 
complaint,  to  controvert  evidence  relied 
on  by  the  PHA  or  project  management, 
and  to  confront  and  cross-examine  all 
witnesses  upon  whose  testimony  or 


information  the  PHA  or  project 
management  relies;  and 

(5)  A  decision  based  solely  and 
exclusively  upon  the  facts  presented  at 
the  hearing. 


(h)  Accommodation  of  persons  with 
disabilities.  (1)  The  PHA  must  provide 
reasonable  accommodation  for  persons 
with  disabilities  to  participate  in  the 
hearing. 

Reasonable  accommodation  may 
include  qualiQed  sign  language 
interpreters,  readers,  accessible 
locations,  or  attendants. 

(2)  If  the  tenant  is  visually  impaired, 
any  notice  to  the  tenant  which  is 
required  under  this  subpart  must  be  in 
a  n  a  cces  s  ib  le  format. 

§966.58    [R«novMll 

12.  Section  986.58  is  removed. 

§966.59    [RemovMl} 

13.  Section  966.59  is  removed. 
Dated:  August  2&  1991. 

Joseph  G.  Schiff. 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

(FR  Doc.  91-24483  Filed  10-10-91;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  307 
RIN  1820-AA96 

Services  for  Ctiildren  With  Deaf- 
Blindness  Program 

AGENCY:  Department  of  Education. 
action;  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  for  the  Services  for  Children 
with  Deaf-Blindness  Program  to 
incorporate  changes  to  section  622  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  as  amended  by  Public  Law 
101-476.  These  regulations  add  LEAs 
and  part  H  lead  agencies  to  SEAs  as 
beneficiaries  of  assistance  provided  by 
recipients:  add  references  to  infants  and 
toddlers  and  early  intervention  services 
to  the  scope  of  the  program;  expand  the 
age  of  youth  with  deaf-blindness  whose 
transition  from  educational  to  other 
service  options  is  facilitated  by  the 
program:  provide  a  defmition  of  children 
with  deaf-blindness:  add  authority  for 
pilot  supplementary  activities  by  single 
and  multi-State  projects;  authorize 
establishment  of  a  national 
clearinghouse;  add  authority  to  support 
pilot,  research,  demonstration, 
replication,  preservice  and  inservice 
training,  and  family  involvement 
activities;  and  provide  selection  criteria 
for  evaluation  of  newly  authorized 
activities. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 
Charles  Freeman,  Severely 
Handicapped  Branch,  Office  of  Special 
Education  Programs,  Department  of 
Education.  400  Marjland  Avenue,  SW. 
(Switzer  Building,  room  4617), 
Washington.  DC  20202-2734.  Telephone: 
(202)  732-1165.  Deaf  and  hearing 
impaired  individuals  may  call  (202)  732- 
1169  for  TDD  services. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  changes  in 
section  622  of  part  C  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA), 
as  amended  by  Public  Law  101-476.  This 
program  can  help  improve  learning 
opportunities  and  outcomes  for  all 
Americans,  which  is  an  important 
principle  in  the  President's  America  2000 
strategy  for  reaching  the  National 


Education  Goals.  These  changes  do  not 
alter  principal  objectives  of  the  program 
but  clarify  and  expand  upon  the  types  of 
activities  the  program  supports. 

On  May  21. 1991.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  this  program  in  the 
Federal  Register  at  56  FR  23344-23349. 
The  most  significant  changes  proposed 
in  that  notice  were: 

•  Specific  inclusion  of  infants  and 
toddlers  and  e^rly  intervention  services 
in  the  scope  of  the  program; 

•  Addition  of  more  flexibility  in  the 
provision  of  services  to  facilitate 
transition  from  educational  to  other 
services  of  adolescents  and  young 
adults; 

•  Addition  of  LEAs  and  part  H  lead 
agencies  as  recipients  of  technical 
assistance; 

•  Addition  of  a  definition  of  children 
with  deaf-blindness  and  inclusion 
within  that  defmition  of  infants  and 
toddlers  who  have  been  identified  as 
having  deaf-blindness; 

•  Addition  of  authority  to  support 
pilot  supplementary  services  for 
children  with  deaf-blindness  and  their 
families  by  single  and  multi-State 
projects;  a  national  clearinghouse  for 
children  with  deaf-blindness;  pilot; 
research:  development,  improvement,  or 
demonstration:  replication:  preservice 
and  inservice  training:  and  parental 
involvement  activities; 

•  Addition  of  language  to  ensure  that 
all  parts  of  the  country  have  an 
opportunity  to  receive  assistance  under 
the  program,  and  language  promoting 
appropriate  dissemination  of 
information  concerning  activities  of 
funded  projects;  and 

•  Addition  of  selection  criteria 
language  for  evaluating  applications 
proposing  to  conduct  activities,  with 
varied  weights  on  certain  criteria  that 
reflect  their  relative  importance  in 
differing  types  of  competitions. 

In  addition  to  minor  editorial  and 
technical  revisions,  these  final 
regulations  provide  further  clarification 
to  the  definition  of  "children  with  deaf- 
blindness";  and  clarify,  in 
§  307.36(b)(2)(vi)(D).  that  the  term 
"practicum  training  sites"  includes  not 
only  school  settings,  but  also  group 
homes,  supported  living,  and  other 
settings  where  children  are  found. 

These  regulations  constitute  a  step  in 
implementing  the  AMERICA  2000 
strategy  for  achieving  the  National 
Education  Goals  agreed  to  by  the 
President  and  the  Governors.  One 
aspect  of  the  President's  strategy  is  to 
foster  better  and  more  accountable 
schools.  Under  these  regulations,  the 
Secretary  will  seek  to  identify 
innovative  approaches  that  will  improve 


today's  schools  by  enhancing  services  to 
children  with  deaf-blindness. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  eight  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Major  issues  are  grouped  according  to 
subject.  Other  substantive  issues  are 
discussed  under  the  section  of  the 
regulations  to  which  they  pertain. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

Eligible  Applicants  for  A  wards 

Comment:  One  commenter  expressed 
concern  that  with  local  educational 
agencies  and  lead  agencies  for  part  H  of 
IDEA  becoming  eligible  to  receive  an 
award  under  this  program,  more  than 
one  award  could  be  made  to  serve  a 
given  State  through  a  State  or  multi- 
State  project  authorized  at  S  307.11.  thus 
undermining  Statewide  coordination. 

Discussion:  The  regulations  at  S  307.2 
establish  public  or  nonprofit  private 
agencies,  institutions,  or  organizations, 
including  an  Indian  tribe  and  the  Bureau 
of  Indian  Affairs  of  the  Department  of 
the  Interior,  as  eligible  applicants  for 
State  and  multi-State  projects.  However, 
in  order  to  avoid  possible  fracturing  of 
the  Statewide  efforts  of  those  projects, 
the  regulations  at  §  307.34  clarify  that  if 
more  than  one  eligible  application  is 
received  on  behalf  of  any  State  the 
Secretary  applies  the  secretion  criteria 
in  S  307.33  and  selects  only  the  highest 
ranked  application  for  funding. 

Changes:  None. 

Definition  of  Deaf-Blindness 

Comment:  Four  commenters  offered 
recommendations  for  a  change  in  the 
definition  of  "children  with  deaf- 
blindness".  Two  commenters  indicated 
that  use  in  the  defmition  of  the  term 
"special  education  programs"  focused 
the^efmition  on  places  rather  than  on 
services  and  was  therefore  inconsistent 
with  other  Federal  deflnitions  regarding 
children  with  disabilities,  special 
education,  and  related  services.  One 
commenter  suggested  using  the  term 
"students  with  dual  sensory 
impairments."  Another  commenter 
suggested  that  the  definition  include 
more  precise  measures  of  vision  and 
hearing,  including  a  more  speciflc 
definition  of  "at  risk"  as  related  to 
infants  and  toddlers. 
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Discussion:  Tlie  Secretary  concurs 
with  the  commenters  that  the  definition 
should  be  clarified  to  focus  on  the  need 
for  special  education  and  related 
services.  The  Secretary,  however,  has 
not  incorporated  in  the  definition  inore 
precise  measures  of  vis\ial  or  hearing 
acuity,  since,  by  legislative  intent,  this 
program  focuses  on  the  provision  of 
educational  services  based  on  the 
child's  learning  and  functional  needs, 
rather  than  upon  provision  of  medical  or 
corrective  health  services  based  on 
sensory  aooity  measurements.  Further, 
the  Secretary  believes  that  the  definition 
of  "at  risk"  should  be  consistent  with 
the  part  H.  IDEA  regulationB. 

Changes:  The  definition  of  "children 
with  deaf-blindness"  at  S  307.4(c)  has 
been  changed  to  incorporate  the 
recommendations  of  the  first  comment. 

Technical  Assistance 

Comment  One  commenter  questioned 
if  teohrac«l  assistance  addressed  at 
S  307.10(a)  included  funding  for  the 
purchase  of  hearing  aids,  glasses,  and 
other  special  equipment  for  use  at  home 
and  school. 

Discussion:  Technical  assistance 
supported  at  S  307.10(a)  does  not  include 
payment  for  these  special  equipment 
needs  for  children.  Techaical  assistance 
as  referenced  in  these  regulations  is 
described  at  §  307.11(a)(2)  as  being 
assistance  provided  to  agencies  to 
assure  that  they  may  more  effectively 
provide  direct  services  to  children  with 
deaf-blindness. 

Changes:  None. 

Parent  and  Family 

Comment-  Two  commenters  suggested 
expanding  the  term  "parent"  as  used  in 
these  regulations,  to  the  more  inclusive 
term  "family,"  in  keeping  with  the  living 
and  educational  environments  most 
often  faced  by  children  with  deaf- 
blindness. 

Discussion:  The  importance  of  family 
involvement  in  the  provision  of  services 
to  children  with  deaf-blindness  is 
addressed  at  §  307.11(a)(l)(iii)  by 
making  available  to  diem  consultative, 
counseling,  and  training  services.  The 
use  of  the  term  "parent"  in  other 
provisions  of  the  regulations  is  taken 
directly  from  the  statute. 

Changes:  None. 

Research 

Comment:  Two  commenters  discussed 
the  support  of  research  projects  tmder 
this  program.  One  stressed  the  urgent 
need  for  those  projects  in  the  area  of 
deaf-blindness.  The  o^er  commenter 
expressing  coaoem  that  those  activities 
not  be  given  such  a  large  «hare  of  the 
funding  that  consequently  there  is 


inadequate  money  for  direct  services 
and  technical  assistance. 

Discussion:  The  critical  need  for 
support  of  research  in  this  5eld  is 
recognized.  However,  the  level  of 
funding  for  various  authorized  activities 
is  not  addresaed  in  regulations.  The 
Secretary  determines  the  level  of 
funding  for  various  activities  annually. 

Changes:  None. 

TyTTes  of  Services  Provided  Uttder  the 
Program 

Comment  One  commenter  expressed 
concern  that  the  prtnnsion  at 
S  307.11(a)(l)(i)  to  provide  diagnosis  and 
an  educational  evaluation  of  children 
who  are  likely  to  be  diagnosed  as 
having  deaf-bhndoess  is  a  duplication  of 
services  supported  under  other  Federal 
programs.  The  commenter  further 
suggested  that  definitions  of  adjustment, 
education,  and  orientation  for  children 
with  deaf-bhndness,  and  consultative 
services  for  f«unilies  of  children  with 
deaf-blindness,  authorized  at  S  307.11(a) 
(ji)  and  (iii),  respectively,  are  unclear. 

Discussion:  Services  supported  in 
paragraphs  S  307.11(aUl)  (i),  (ii),  and 
(iii),  incorporate  the  language  of  the 
statute  in  promoting  flexibility  in 
provision  of  these  services.  Duplication 
in  providing  those  services  is  addressed 
at  S  307.11(a)(1),  which  limits  provision 
of  these  services  to  children  with  deaf- 
blindness  to  whom  States  are  not 
obligated  to  make  available  a  free 
appropriate  public  education  under  part 
B,IDEA. 

Changes:  Notw. 

Transition 

Comment  Three  commenters 
recommended  that  the  regulations  give 
greater  emphasis  to  provision  of 
transition  services  to  children  with  deaf- 
blindness. 

Discussion:  The  importance  of 
providing  transition  service  to  this 
population  has  been  recognized  in  the 
regulations.  The  direct  service  to  be 
made  available  by  a  State  or  multi-State 
project  authorized  at  {  307.11(a)(1)  may 
include  transition  services.  Technical 
assistance  to  public  and  private 
agencies  providing  transitional  ser\-iccs 
is  also  authorized  at  S  307.11(a)(2). 
Further,  a  major  requirement  of  a 
grantee  imder  {  307.13  is  the  provision 
of  technical  assistance  to  State 
educational  agencies  in  making 
available  to  adolescents  and  yoiuig 
adults  with  deaf-blindness  programs 
and  services  to  facilitate  their  transition 
from  education  to  eniplo>7ner.t  and  other 
service  o^ons.  In  acMitioo,  the 
significance  of  traasitian  services  has 
been  recognized  by  the  Congress  in  the 
types  of  transition  services  supiported 


under  the  Secondary  Edscation  and 
Transitional  Services  for  Youth  with 
Disabilities  Program,  authorized  at  34 
CFR  part  "328,  a  program  under  which 
service  providers  to  children  with  deaf- 
blindness  may  compete  for  financial 
support.  In  consideration  of  these 
provisions  the  Secretary  has  determined 
that  adequate  emphasis  on  transition 
services  for  children  with  deaf-blindness 
has  been  made  in  the  regulations. 
Changes:  None. 

National  Clearinghovae  for  Children 
With  Deaf-Blindness 

Comment  Three  commenters 
expressed  support  for  the  provision  of 
clearinghouse  services.  One  coounenter 
additionally  recommended  that 
expertise  in  the  field  be  combined  to 
form  a  consortium  of  appropriate 
entities  to  fulfill  the  clearinghouse 
functions.  Another  commenter  suggested 
that  certain  responsibilities  for  the 
clearinghouse  addressed  at  S  307.15 
could  be  fulfilled  with  greater  cost- 
effectiveness  by  providing  this  new 
clearinghouse  with  access  to  existing 
federally  funded  databases  and 
clearinghouse  activities. 

Discussion:  The  Secretary 
acknowledges  the  importance  of 
clearinghouse  activities  land  the 
necessity  of  accomplishing  these 
activities  in  a  cost-effective  manner.  The 
value  of  a  consortium  arrangement  in 
carrying  out  these  responsibilities  is  also 
recognized.  However,  the  regulations  at 
S  307.15  already  allow  applications 
proposing  to  perform  the  responsibilities 
through  a  consortium  arrangement  or 
proposing  to  access  existing  database 
end  clearinghouse  activities  to  iacilitate 
accomplishment  of  these 
responsibilities.  The  Secretary  considers 
the  criteria  at  S  307.36  appropriate  for 
determining  the  merits  of  competing 
applications,  including  applications 
proposing  use  of  a  consortium  eH'ort  or 
other  efficient  and  effective  approaches. 

Changes:  None. 

Funding  Level  for  State  and  Multi-State 
Projects 

Comment  One  commenter  expressed 
concern  that  with  the  proposed 
regulations,  it  may  be  difficult  to 
determine  the  level  of  an  award  under 
S  307.11  for  a  SUte  or  mulU^tate 
project. 

Discussion:  Current  regulations  at 
S  307.31  provide  the  factors  which  the 
Secretary  considers  in  determining  the 
funding  level  for  these  awards.  The 
revised  regulations  have  not  changed 
these  provisions. 

Change:  None. 
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Evaluation  Criteria 

Comment:  One  commenter,  directing 
attention  to  provisions  in  the  application 
evaluation  criteria  at  S  307.38: 

(a)  Recommended  that  the  word 
"integration"  at  §  307.36(b)(2)  (iv)(q 
and  (v)(B)  be  preceded  by  the  word 
"meaningful"; 

(b)  Recommended  that  preservice  and 
inservice  training  addressed  at 

S  307.36(b)(2){vi)  be  required  to  be 
provided  in  collaboration  with  the 
national  clearinghouse  authorized  at 
S  320.10(c): 

(c)  Recommended  that  practicum 
training  sites,  addressed  at 

S  307.36(b)(2)(vi)(D),  be  clarified  to 
include  not  only  school  settings,  but  also 
group  homes  and  other  settings  where 
children  are  found; 

(d)  Questioned  the  need  for  including 
the  words  "as  appropriate"  in 

S  307.36(c)(l)(v); 

(e)  Suggested  that  key  personnel 
referenced  at  §  307.36(d)  be  clarified  to 
include  technology  professionals  as  well 
as  educators  or  other  education 
specialists; 

(f)  Noted  that  assessment  of 
educational  impact  is  vital  to  the 
beneficial  use  of  funds  under  this 
program;  and 

(g)  Suggested  placing  more  emphasis 
in  many  sections  on  outreach  efforts. 

Discussion:  The  Secretary,  in 
considering  these  comments: 

(a)  Considers  the  evaluation  criteria  at 
§  307.36  adequate  to  determine  if  an 
applicant  proposes  to  provide 
integration  that  is  meaningful  to  children 
participating  in  proposed  projects; 

(b)  Recognizes  the  importance  of 
collaboration  with  the  clearinghouse 
and  other  relevant  projects  in  the 
provision  of  preservice  and  inservice 
training,  by  addressing  coordination  in 
the  application  selection  criteria  at 

§  307.36(c)(l)(iv); 

(c)  Considers  as  appropriate  the 
clarification  that  "practicum  training 
sites"  include  group  homes  and  other 
settings  where  children  are  found; 

(d)  Maintains  that  the  words  "as 
appropriate,"  used  at  §  307.36(c)(l)(v), 
are  needed  in  order  to  provide 
maximum  flexibility  in  the  design  of 
projects; 

(e)  Believes  that  the  term  "key 
personnel"  is  generally  accepted  in  the 
field  as  referring  to  all  personnel  having 
a  significant  and  leading  role  in  carrying 
out  the  activities  of  a  project,  and 
therefore  is  understood  to  include 
personnel  who  are  technology 
professionals; 

(f)  Recognizes  that  educational  impact 
is  an  essential  measure  of  the  quality  of 


an  application  by  addressing  it  at 
§  307.36(a): 

(g)  Points  out  that  the  regulations  at 
SS  307.10(c),  307.11(a)(2)(iii).  307.12 
(b)(3],  and  307.13(b)(3)  address  the  need 
for  outreach  activities  in  State  and 
multi-State  projects  and  technical 
assistance  projects  through  providing  for 
the  replication  of  successful  approaches 
for  serving  children  with  deaf-blindness. 
The  importance  of  outreach  procedures 
is  addressed  at  S  307.36(b)(2)(ii)(C)  for 
clearinghouse  projects  and  specifically 
covered  under  S  307.36(b)(2)(v)  for 
replication,  outreach,  or  utilization 
projects. 

Changes:  The  regulations  at 
S  307.36(b)(2)(vi)(D)  have  been  changed 
to  indicate  that  in  addition  to  including 
school  settings,  "practicum  training 
sites"  include  group  home,  supported 
living,  and  other  settings  where  children 
with  deaf-blindness  are  found.  No 
additional  changes  have  been  made  to 
the  evaluation  criteria  at  §  307.36. 

Financial  Assistance 

Comment  One  commenter  noted  that 
the  regulations  make  no  mention  of 
financial  assistance  for  families, 
especially  for  purchasing  equipment 
such  as  hearing  aids  and  glasses. 

Discussion:  The  program  is  restricted 
by  statute  to  making  awards  to  public  or 
nonprofit  private  agencies,  institutions, 
or  organizations.  The  clearinghouse 
authorized  at  S  307.15,  however,  has 
authority  to  provide  information  on 
available  programs  and  services. 

Changes:  None. 

Prevention 

Comment:  One  commenter  observed 
that  the  regulations  make  no  mention  of 
prevention  but  does  mention  "at  risk" 
and  suggested  that  some  sections  could 
also  address  prevention  techniques. 

Discussion:  Prevention  techniques  are 
already  included  in  the  regulations  to 
the  extent  that  providing  early 
intervention  services  may  prevent  an 
infant  or  toddler  from  becoming  deaf 
and  blind  or  decrease  the  effects 
resulting  fi-om  these  dual  sensory 
impairments.  Extension  of  prevention 
techniques  beyond  early  intervention 
services  is  not  authorized  by  IDEA. 

Changes:  None. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 


Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  in  this 
document  would  require  transmission  of 
information  that  is  being  gathered  by  or 
is  available  from  any  other  agency  or 
authcJrity  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  b  34  CFR  Part  307 

Education,  Education  of  individuals 
with  disabilities.  Education — research. 
Grants  program — education.  Reporting 
and  recordkeeping  requirements. 
Teachers. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.025,  Services  for  Children  with 
Deaf-Blindness  Program) 

Dated:  September  9. 1991. 
Lamar  Alexander, 
Secretary  of  Education. 

The  Secretary  amends  part  307  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  307— SERVICES  FOR  CHILDREN 
WITH  DEAF-BLINDNESS 

1.  The  title  of  part  307  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  part  307 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1422.  unless  otherwise 
noted. 

§§  307.1,  307.2,  307.3,  307.4,  307.11.  307.12, 
307.31, 307.33, 307.41    [Amended] 

3.  In  34  CFR  part  307  remove  the 
words  "deaf-blind  children  and  youth" 
and  add.  in  their  place,  the  words 
"children  with  deaf-bhndness"  in  the 
following  places: 
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(a)  Section  307.1  heading  and  twice  in 
text; 

(b)  Section  307.2  heading; 

(c)  Section  307.3  heading; 

(d)  Section  307.4  heading; 

(e)  Section  307.11(a)(1)  introductory 
text,  (2)  introductory  text.  (2)  (i),  (iii). 
(iv).  (V).  and  (vi);  (3);  (c)  (1).  (2).  and  (3); 

(f)  Section  307.12(b)  introductory  text; 

(g)  Section  307.31  (b)  and  (c): 

(h)  Section  307.33(a)  (1).  (2),  (3),  and 
(4);  (b)  (2).  (3).  (4).  (8).  (9);  (c) 
introductory  text;  (c)(3);  (f)(2);  and  (g); 

(!)  Section  307.41  introductory  text. 

§307.11    [Anwrwtod] 

4.  In  34  CFR  part  307  remove  the 
words  "part  B  of  the  Education  of  the 
Handicapped  Act"  and  add,  in  their 
place,  the  words  "part  B  of  the 
Individuals  with  Disabilities  Education 
Act"  in  55  307.11  (a)(1).  (a)(2)(i).  and 
(a)(3j.        II 

S  307.1    [Amended] 

5.  Section  307.1  is  amended  by  adding 
after  the  words  "State  educational 
agencies"  a  comma  and  the  words 
"local  educational  agencies,  designated 
lead  agencies  under  Part  H"  and  a 
comma,  and  by  adding  after  the  words 
"involved  in  the"  the  words  "early 
intervention  or". 

§307.2    [AmandMl] 

6.  Section  307.2  is  amended  by  adding 
after  the  words  "or  organizations"  the 
words  ",  including  an  Indian  tribe  and 
the  Bureau  of  Indian  Affairs  of  the 
Department  of  the  Interior  (if  acting  on 
behalf  of  schools  operated  by  the 
Bureau  for  children  and  students  on 
Indian  reservations)  and  tribally 
controlled  schools  funded  by  the 
Department  of  the  Interior,". 

7.  Section  307.4  is  amended  by 
revising  the  heading  and  the 
introductory  paragraph  (b);  removing  the 
definitions  "Deaf-blind  (5  300.5(b)(2))", 
"Handicapped  children  {§  300.5)",  and 
"Severely  handicapped  children  and 
youth  (5  315.4(d))";  and  adding  a  new 
paragraph  (c)  before  the  authority 
citation  at  the  end  of  the  section  to  read 
as  follows: 

§  307.4    What  definitions  apply  to  the 
Services  for  Children  with  Deaf-BllndneM 
program? 

•  *        •        *        * 

(b)  Definitions  in  34  CFR  part  300.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  part  300. 

*  •        •        *        * 

(c)  Other  definitions. 

Children  with  deaf-blindness.  For  the 
purposes  of  this  part,  the  term,  "children 
with  deaf-blindness,"  means  children 
and  youth  having  auditory  and  visual 


impairments,  the  combination  of  which 
creates  such  severe  communication  and 
other  developmental  and  learning  needs 
that  they  cannot  be  appropriately 
educated  without  special  education  and 
related  services,  beyond  those  that 
would  be  provided  solely  for  children 
with  hearing  impairments,  visual 
impairments,  or  severe  disabilities,  to 
address  their  educational  needs  due  to 
these  concurrent  disabilities.  This  term 
also  means  infants  and  toddlers  with 
deaf-blindness. 

Children  with  disabilities.  For  the 
purposes  of  this  part,  the  term  "children 
with  disabilities"  means  children  with 
mental  retardation;  hearing 
impairments,  including  deafness;  speech 
or  language  impairments;  visual 
impairments,  including  blindness; 
serious  emotional  disturbance; 
orthopedic  impairments;  autism; 
traumatic  brain  injury;  other  health 
impairments;  or  specific  learning 
disabilities;  who.  by  reason  thereof, 
need  special  education  and  related 
services. 

Infants  and  toddlers  with  deaf- 
blindness.  For  the  purposes  of  this  part, 
the  term  "infants  and  toddlers  with 
deaf-blindness"  means  individuals  from 
birth  through  age  2  who  are 
experiencing  developmental  delays  in 
hearing  and  vision,  have  a  diagnosed 
physical  or  mental  condition  that  has  a 
high  probability  of  resulting  in 
developmental  delays  in  hearing  and 
vision,  or  are  at  risk  of  having 
substantial  developmental  delays  in 
hearing  and  vision  if  early  intervention 
services  are  not  provided. 

8.  Section  307.10  is  revised  to  read  as 
follows: 

§  307. 1 0    What  types  of  actl vttie*  are 
.  considered  for  support  under  this  part? 

The  Secretary  may  provide  financial 
assistance  under  this  part  to  support  the 
following  activities: 

(a)  Technical  assistance  to  agencies, 
institutions,  or  organizations  providing 
educational  or  early  intervention 
services  to  children  with  deaf-blindness; 

(b)  Preservice  or  inservice  training  to 
paraprofessionals,  professionals,  or 
related  services  personnel  preparing  to 
serve,  or  serving,  children  with  deaf- 
blindness; 

(c)  Replication  of  successful 
innovative  approaches  to  providing 
educational,  early  intervention,  or 
related  services  to  children  with  deaf- 
blindness: 

(d)  Pilot  projects  that  are  designed 
to— 

(1)  Expand  local  educational  agency 
capabilities  by  providing  services  to 
children  with  deaf-blindness  that 


supplement  services  already  provided  to 
children  and  youth  through  State  and 
local  resources;  and 

(2)  Encourage  eventual  assumption  of 
funding  responsibility  by  State  and  local 
authorities; 

(e)  Development,  improvement,  or 
demonstration  of  new  or  existing 
methods,  approaches,  or  techniques  that 
contribute  to  the  adjustment,  early 
intervention,  and  education  of  children 
with  deaf-blindness; 

(f)  Facilitation  of  parent  involvement 
in  the  education  of  their  children  with 
deaf-blindness; 

(g)  Research  to  identify  and  meet  the 
full  range  of  special  needs  of  those 
children; 

(h)  Technical  assistance  for 
transitional  services,  as  described  in 
5  307.13;  and 

(i)  A  national  clearinghouse  for 
children  with  deaf-blindness  as 
described  in  5  307.15. 

(Authority:  20  U.S.C.  1422) 

9.  Section  307.11  is  amended  by 
revising  the  heading  and  paragraph  (a) 
introductory  text;  amending  paragraph 
(a)(1)  introductory  text  by  adding  after 
the  words  "Special  education"  a  comma 
and  the  words  "early  intervention"  and 
a  comma;  and  by  revising  paragraphs 
(a)(1)  (i),  (ii),  and  (iii)  to  read  as  follows: 

§  307. 1 1    What  types  of  services  and 

technical  assistance  by  Stats  and  multi- 
State  projects  arc  considered  tor  support 
under  this  part? 

(a)  The  Secretary  may  provide 
financial  assistance  under  this  part  to 
State  and  multi-State  projects  to  support 
the  following  activities — 

(1)  *  •  * 
.   (i)  The  diagnosis  and  educational 
evaluation  of  children  who  are  likely  to 
be  diagnosed  as  having  deaf-blindness; 

(ii)  Programs  of  adjustment, 
education,  and  orientation  for  children 
with  deaf-blindness;  and 

(iii)  Consultative,  counseling,  and 
training  services  for  the  families  of 
children  with  deaf-blindness. 


§307.11    [Amended] 

10.  Section  307.11(a)(l)(iv)  is  amended 
by  removing  the  words  "child  and 
youth"  and  adding,  in  their  place,  the 
words  "child  with  deaf-blindness". 

11.  Section  307.11(a)(2)  introductory 
text  is  amended  by  adding  after  the 
word  "providing"  the  words  "early 
intervention"  and  a  comma. 

12.  Section  307.11(a)(2)(i)  is  amended 
by  adding  after  the  words  "some  other 
authority"  the  words  "and  provide  eariy 
intervention  services  under  part  H  of 
IDEA". 
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13.  Section  307.11(a](2](ii)  is  amended 
by  removing  the  words  "deaf-blind 
children  or  youth"  and  adding,  in  their 
place,  the  words  "children  with  deaf- 
blindness". 

14.  Section  307.11  (a)(2)(iii)  is  amended 
by  adding  after  the  word  "providing"  the 
words  "early  intervention"  and  a 
comma. 

15.  Section  307.11(a)(2)(v)  is  amended 
by  removing  twice  the  words  "and 
youth"  following  the  words  "those 
children". 

la  Section  307.11(a)(2)(vi)  is  amended 
by  removing  the  words  "other 
handicapped  and  nonhandicapped 
children  and  youth"  and  adding,  in  their 
place,  the  words  "children  with  other 
disabilities  and  without  disabilities". 

17.  Section  307.11(b)(2)  is  amended  by 
removing  the  words  "the  services 
described  in  paragraph  (a)(3)  of  this 
section"  and  addkig.  in  their  place,  the 
words  "pilot  projects". 

18.  Section  307.11(c)(3)  is  amended  by 
removing  the  words  "part  H  of  the  EHA" 
and  adding,  in  \heit  place,  the  words 
"part  H  of  the  IDEA". 

§307.12    [Amended] 

19.  Section  307.12(b)  is  amended  by 
adding  after  the  words  "grantee  under 
§  307.11"  a  comma  and  the  words  "the 
lead  agency  under  part  H"  and  a 
comma;  adding  after  the  words  "5  307.11 
grantee"  a  comma  and  the  words  "the 
lead  agency  under  part  H"  and  a 
comma;  adding  after  the  words 
"educational  agency  to"  the  words 
"local  educational  agencies  and 
designated  lead  agencies  under  part  H 
of  IDEA,  and". 

20.  Section  307.12(b)(1)  is  amended  by 
adding  after  the  word  "education"  the 
words  "and  early  intervention";  and 
removing  the  words  "deaf-blind  and 
severely  handicapped  children  and 
youth"  and  adding,  in  their  place,  the 
words  "children  with  deaf-blindness". 

21.  Section  307.12(b)(2)  is  amended  by 
adding  after  the  word  "educational"  the 
words  "and  early  intervention". 

22.  Section  30r.l2(b)(3)  is  amended  by 
removing  the  words  "deaf-blind  children 
and  youth"  and  adding,  in  their  place, 
the  words  "children  with  deaf-blindness, 
and  in  providing  early  int^vention 
services  to  children  with  deaf- 
blindness". 

23.  Section  307.12(c)  is  amended  by 
adding  after  the  words  "i  307.11 
grantee"  a  conuna  and  the  words  "the 
lead  agency  under  Part  H"  and  a 
comma. 

§307.13    (Amended] 

24.  Section  307.13(a)  is  amended  by 
removing  the  words  "deaf-blind  youth 
upon  aMaining  the  age  of  22"  and 


adding,  in  their  place,  the  words 
"adolescents  and  young  adults  with 
deaf-blindness". 

25.  Section  307.23(b)(1)  is  amended  by 
removing  the  words  "organizations  (in 
addition  to  State  educational  agencies 
providing,  or  proposing  to  provide 
transitional  services  to  deaf-blind  youth 
who  have  attained  the  ago  of  22)"  and 
adding,  in  their  place,  the  words 
"organization*  that  are  preparing 
adolescents  and  young  adults  with  deaf- 
blindness  for  adult  placement,  or  that 
are  preparing  to  receive  adolescents  or 
young  adults  with  deaf-blindness  into 
adult  living  and  work  environments,  or 
that  serve,  or  propose  to  serve 
adolescents  and  young  adults  with  deaf- 
blindness". 

26.  Section  307.13(b)(2)  is  amended  by 
removing  the  word  "youth"  and  adding, 
in  its  place,  the  words  "adolescents  and 
young  adults". 

27.  Sections  307.13(b)(3)  and 
307.13(c)(2)  are  amended  by  adding, 
after  the  comma  following  the  word 
"rehabilitative",  the  word  "supervised" 
and  a  comma. 

28.  Section  307.13(c)  (1).  (2),  and  (3) 
are  amended  by  removing  the  words 
"deaf-blind  youth"  and  adding,  in  their 
place,  the  words  "adolescents  and 
young  adults  with  deaf-blindness". 

29.  Section  307.13(d)  is  amended  by 
removing  the  words  "providing  services 
to  deaf-blind  youth  22  years  of  age  and 
older"  and  adding,  in  their  place,  a 
comma  and  the  words  "institutions,  and 
organizations  that  are  preparing 
adolescents  and  young  adults  with  deaf- 
blindness  for  adult  placements,  or  that 
are  preparing  to  receive  adolescents  or 
young  adults  with  deaf-blindness  into 
adult  living  and  work  environments,  or 
that  serve,  or  propose  to  serve 
adolescents  or  young  adults  with  deaf- 
blindness". 

30.  Section  307.13(e)  is  amended  by 
removing  the  words  "deaf-blind  children 
and  youdi"  and  adding,  in  their  place, 
the  word&  "adolescents  and  young 
adults  with  deaf-blindness". 

31.  A  new  $  307.14  is  added  to  read  as 
follows: 

§  307.14    What  types  of  pflot  pro)ecte  are 
considered  for  support  to  successful 
§307.11  appMcants  under  tttts  paft7 

The  Secretary  may  provide  financial 
assistance  under  this  part  to  successful 
applicants  under  S  307.11,  to  support 
pilot  protects  described  at  I  307.10(d). 

(Authority:  20  U.S.C.  1422) 

32.  A  new  &  307.15  is  added  to  read  as 
follows: 


§  307. 1 5    Wtut  types  of  activities  are 
supported  In  a  national  clearlngtiouse  for 
children  witti  deaf-blindness? 

The  Secretary  may  provide  financial 
assistance  under  this  part  to  support  the 
following  activities: 

(a)  Identification,  coordination,  and 
dissemination  of  information  on  deaf- 
blindness,  emphasizing  information 
concerning  practices  developed  through 
research,  development  or  demonstration 
activities  that  have  produced  statistical 
or  narrative  data  establishing  their 
effectiveness  in  working  with  children 
with  deaf-blindness,  including — 

(1)  Special  educational  and  early 
intervention  programs,  services,  and 
resources: 

(2)  Related  medical,  health,  social, 
and  recreational  services; 

(3)  The  nature  of  deaf-blindness  and 
its  early  intervention,  educational,  and 
employment  implications; 

(4)  Legal  issues  a^ecting  persons  with 
disabilities;  and 

(5)  Information  on  available  services 
and  programs  in  postsecondary 
education  for  adolescents  and  young 
adults  with  deaf-blindness. 

(b)  Interaction  with  educators, 
professional  groups,  and  parents  to 
identify  areas  for  programming, 
materials  development,  training,  and 
expansion  of  specific  services. 

(c)  Maintenance  of  a  computerized 
data  base  on  local,  regional,  and 
national  resourceSi 

(d)  Responding  to  information 
requests  from  professionals,  parents, 
and  members  of  the  public. 

(Authority:  20  U.S.C.  1422) 

§307.31    [AiiiBii<S<l 

33.  Section  307.31  introductory  text  is 
amended  by  removing  the  words  "deaf- 
blind  services  project"  and  adding,  in 
their  place,  the  words  "project  for 
children  with  deaf-blindness". 

34.  Section  307.31(a)  is  amended  by 
removing  the  words  "and  youth". 

35.  Section  307.33  is  amended  by 
revising  the  heading  to  read  as  follows: 

§307.33    What  crtteria  does  the  Secretary 
use  to  evaluate  a  Stats  or  multi-State 
application  under  §  307.117 

36.  Section  307.33(a)(1)  is  amended  by 
removing  the  words  "part  B  of  the  EHA" 
and  adding,  in  their  place,  the  words 
"part  B  of  die  IDEA". 

37.  Section  307.33(a)(2)  is  amended  by 
removing  the  word  "Specific"  and. 
adding  in  its  place,  the  word  "specific"; 
removing,  the  words  "parts  B  and  H"  and 
adding,  in  theit  place,  the  words  "parts 
B  and  H  of  the  IDEA";  adding  after  the 
words  "provision  of*  the  words  "early 
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intervention"  and  a  comma;  and  adding 
a  comma  after  the  word  "educational". 

38.  Section  307.33(a)(4)  is  amended  by 
adding  after  the  words  "providing  the" 
the  words  "early  intervention"  and  a 
comma;  and  adding  a  comma  after  the 
word  "educational". 

39.  Section  307.33(b](1]  is  amended  by 
adding  after  the  words  "each  of  the"  the 
words  "early  intervention"  and  a 
comma;  and  adding  a  comma  after  the 
word  "educational". 

40.  Section  307.33(b)(4)  is  amended  by 
adding  after  the  words  "provision  of 
the  words  "early  intervention"  and  a 
comma;  adding  a  comma  after  the  word 
"educational";  and  adding  a  comma 
after  the  word  "related  services". 

41.  Sections  307.33(b)  (6)  and  (10)  and 
(f)  (1)  and  (2)  are  amended  by  removing 
the  acronym  "EHA"  and  adding,  in  its 
place.  "IDEA". 

42.  Sections  307.33  (b)(7)  and  (c)(5)  are 
amended  by  removing  the  word 
"handicapping"  and  adding,  in  its  place, 
the  word  "disabling". 

43.  Section  307.33(b)(8)  is  amended  by 
adding  after  the  word  "providing"  the 
words  "early  intervention"  and  a 
comma;  and  adding  a  comma  after  the 
word  "consultative". 

§  307.35    (Removed] 

44.  Section  307.35  is  removed. 

§307.36    [Redesignated  as  §307.35  and 
Amended] 

45.  Section  307.36  is  redesignated  as 
S  307.35  and  in  paragraphs  (a) 
introductory  text,  (a)  (2)  and  (3)  remove 
the  words  "deaf-blind  children  and 
youLh"  and  add  in  their  place,  the  word 
"children  with  deaf-blindness". 

46.  Newly  redesignated  {  307.35  is 
amended  by  revising  the  heading  and 
introductory  paragraph  to  read  as 
follows: 

§  307.35    What  criteria  are  used  to  evaluate 
a  technical  assistance  application  under 
§  307.10,  §  307.12,  or  §  307.137 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for 
the  provision  of  technical  assistance 
under  S  307.10,  S  307.12,  and  S  307.13. 
Each  application  may  receive  up  to  a 
total  of  100  points: 


§307.35    [Amended] 

47.  In  newly  redesignated 

§  307.35(b)(5)  and  (c)(l)(iv)  the  word 
"handicapping"  is  removed  and  adding 
in  its  place,  the  word  "disabling". 

48.  A  new  {  307.36  is  added  to  read  as 
follows: 


§  307.36    What  criteria  are  used  to  evaluate 
an  application  for  other  than  technical 
assistance  under  §  307.10,  or  for  an 
application  under  §  307.14  or  §  307.15? 

The  Secretary  uses  the  following 
criteria  to  evaluate  the  quality  of  an 
application  submitted  under  §  307.10 
(except  for  technical  assistance 
projects),  and  under  S  307.14  and 
§  307.15.  Each  applicant  may  receive  up 
to  a  total  of  100  points. 

(a)  Importance  and  impact.  (20  points) 
(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  project  addresses 
concerns  in  light  of  the  purposes  of  this 
part,  including — 

(i)  The  significance  of  the  problem  or 
issues  to  be  addressed; 

(ii)  The  extent  to  which  the  project  is 
based  on  previous  results,  research  and 
evaluation  findings,  or  other  information 
related  to  the  problem  or  issue; 

(iii)  The  contribution  that  project 
fmdings  or  products  will  make  to  current 
knowledge  and  practice;  and 

(iv)  The  extent  to  which  fmdings, 
information,  or  products  of  the  project 
will  be  designed  to  promote  their 
adaptation  by  and  usefulness  to  others 
in  conducting  related  projects. 

(2)  In  determining  the  extent  of  the 
importance  and  impact  of  the 
application,  the  Secretary  also  considers 
the  relevance  of  proposed  activities  in 
addressing  the  unique  needs  of  children 
targeted  by  the  project. 

(3)  In  determining  the  importance  and 
impact  of  the  application  the  Secretary 
considers  the  extent  to  which  the  project 
addresses  the  unique  needs  of  children 
with  disabilities  from  minority 
backgrounds. 

(b)  Technical  soundness.  (1)  The 
Secretary  reviews  each  application  to 
determine  the  technical  soundness  of 
the  project,  including — 

(i)  The  quality  of  me  design  of  the 
project; 

(ii)  The  proposed  sample  or  target 
population,  including  the  numbers  of 
participants  involved  and  methods  that 
will  be  used  by  the  applicant  to  ensure 
that  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  or  disabling  conditions; 
and 

(iii)  The  anticipated  outcomes. 

(2)  In  determining  the  technical 
soundness  of  an  application,  the 
Secretary  also  considers — 

(i)  For  pilot  projects  under  S  307.14 — 

(A)  The  correlation  with  and 
relevance  to  the  activities  under  S  307.11 
for  a  State  or  multi-State  project;  and 

(B)  The  extent  to  which  practices  of 
the  pilot  project  can  be  adopted  in  other 
settings  within  the  State; 


(ii)  For  the  clearinghouse  project 
under  S  307.15 — 

(A)  The  extent  to  which  the  applicant 
evidences  awareness  of  the  magnitude 
and  importance  of  effective  public 
awareness,  the  existence  of  already 
existing  materials  and  resources 
available  to  meet  general  and  specific 
educator  and  consumer  needs,  and  gaps 
in  the  bank  of  resources  and  materials 
to  meet  those  needs; 

(6)  The  quality  of  the  information 
retrieval,  assimilation,  revision  and 
dissemination  systems  that  the 
applicant  will  utilize  in  meeting  general 
requests  of  the  public  as  well  as  the 
specific  needs  of  educators, 
administrators,  and  consumers;  and 

(C)  The  adequacy  of  project 
procedures  for  addressing,  through 
products  and  outreach  procedures,  the 
unique  needs  of  users  from  traditionally 
underrepresented  groups; 

(iii)  For  research  projects — 

(A)  The  comprehensiveness  of  the 
review  of  research  to  the  problem  or 
issues  to  be  addressed  by  the  project 
and  to  the  nature  of  the  population  to  be 
included  in  the  project; 

(B)  The  theoretical  soundness  of  the 
conceptual  framework  and  research 
hypotheses  upon  which  the  research  is 
to  be  conducted; 

(C)  The  appropriateness  of  the  data 
analysis,  procedures,  and 
instrumentation; 

(D)  The  effectiveness  of  the  research 
design  in  testing  the  research 
hypotheses;  and 

(E)  How  the  anticipated  research 
results  can  be  utilized  in  subsequent 
research  or  demonstration  projects,  if 
applicable; 

(iv)  For  model  development, 
improvement,  or  demonstration 
projects — 

(A)  The  extent  to  which  the  project  is 
focused  on  the  development  or 
adaptation  of  innovative  educational 
practices; 

(B)  The  nature  and  extent  to  which  the 
proposed  practices  to  be  included  in  the 
model  demonstration  have  been 
identified  and  validated  through  prior 
research  or  related  model 
developmental  efTorts  with  the  same  or 
similar  target  populations; 

(C)  The  extent  to  which  the  practices 
to  be  demonstrated  promote  the 
integration  of  children  with  deaf- 
blindness  with  peers  who  are  not 
disabled  in  least-restrictive 
environments;  and 

(D)  The  extent  to  which  the  project 
will  develop  materials  and  procedures 
that  can  be  used  by  others  to  implement 
the  model; 
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(v)  For  replicatioiu  outreach,  or 
utilization  projects — 

(A)  The  nature  and  extent  to  which 
the  practices  to  be  disseminated  through 
outreach  strategies  have  been  validated 
for  effectiveness: 

(B)  The  extent  to  which  the  practices 
to  be  replicated  or  utilized  promote  the 
integzatioH  of  children  with  deaf- 
blindness  with  peers  who  are  not 
disabled  in  least-restrictive 
environments;  and 

(C)  The  extent  to  which  the  practices 
to  be  replicated  or  utilized  are 
econooucally  feasible  for  other 
nonfederallv  supported  replications,  and 
lend  themselves  for  adaptations  with 
other  relevant  populations. 

(vi)  For  preservice  or  inservice 
training  projects — 

(A)  If  appropriate,  the  degree  to  which 
the  proposed  activities  relate  to  and  are 
coordinated  with  specific  training  needs 
identified  by  the  State  educational 
agency  under  part  B  and  State  lead 
agency  under  part  H  in  its 
Comprehensive  System  of  Personnel 
Development  plan: 

(B)  The  extent  to  which  the  training 
will  result  in  certification,  recertification 
or  licensure  for  participants  completing 
the  training: 

(C)  The  extent  to  which  the 
curriculum  is  theoretically  sound, 
incorporates  validated  effective 
practices,  is  appropriate  in  scope  and 
sequence,  incorporates  appropriate 
practicum  experiences,  and  can  be  used 
by  others  to  train  personnel  with  similar 
training  needs; 

(D)  The  quality  of  the  practicum 
training  sites — school,  group  home, 
supported  living,  and  other  settings 
where  children  with  deaf-blindness  are 
found — including  evidence  that  they  are 
sufficiently  available,  apply  state-of-the- 
art  services  and  model  teaching 
practices,  materials  and  technology, 
provide  adequate  supervision  to 
trainees,  and  offer  opportunities  for 
trainees  to  teach  and  foster  interactions 
between  children  with  disabilities  and 
their  peers  who  are  not  disabled;  and 

(E)  The  extent  to  which  training 
addresses  the  needs  of  a  range  of 
children  including  children  with 
disabilities  from  minority  backgrounds: 
and 

(vii)  For  parent  involvement 
projects — 

(A)  The  extent  to  which  the  project 
will  address  specific  needs  and  interests 
of  parents  of  children  with  deaf- 
blindness  upon  which  the  project  is 
focused. 

(B)  The  extent  to  which  the  project 
promotes  the  active  involvement  of 
parents  of  children  with  deaf-blindness 
:n  the  design,  implementation,  and  on- 


going review  of  the  educational  and 
related  services  to  be  provided  to  their 
children  with  deaf-blindness  for  which 
the  project  is  ta  provide  benefit;  and 

(C)  The  extent  to  which  the  project  is 
designed  to  meet  the  unique  needs  of 
parents  of  children  with  deaf-blindness 
from  minority  backgrounds. 

(3)  The  maximum  possible  score 
awarded  under  this  criterion  is  indicated 
in  parentheses  by  the  type  of  project 
proposed,  as  follows: 

(i)  For  pilot  projects  (15  points). 

(ii)  For  the  clearinghouse  project 
under  5  SOtr.lS  (10  points). 

(iii)  For  research  project*  (30  points). 

(iv)  For  development,  improvement, 
demonstration,  or  other  projects  (20 
points). 

(v)  For  replication,  outreach,  or 
utilization  projects  (ISi  points). 

(vi)  For  preservice  or  inservice 
training  projects  (15  points). 

(vii)  For  parent  involvement  projects 
(IS  points). 

(c)  Plan  of  operation.  (1)  The 
Secretary  reviews  each  applicatioR  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  extent  to  which  the  plan  of 
management  is  effective  for  the  type  of 
project  proposed  and  ensures  proper 
and  efficient  administration  of  the 
project; 

(ii)  The  adequacy  of  the  applicant's 
resources  and  plan  for  use  of  resources 
and  personnel  to  achieve  project 
objectives; 

(iii)  How  the  budget  proposed  by  the 
applicant  is  adequate  to  support  the 
activities  and  that  the  costs  are 
reasonable  in  relation  to  the  objectives 
of  the  project; 

(iv)  The  adequacy  of  the  applicant's 
procedures  for  initiating  and 
maintaining  coordination  with  relevant 
State,  local  and  professional 
organizations  and  ageacies,  for  the 
purpose  of  furthering  achievement  of  the 
project  objectives; 

(v)  The  adequacy  of  the  applicant's 
plan  to  involve  project  participants  with 
disabilities  and,  as  appropriate,  their 
family  members  in  the  development, 
implementation,  and  on-going  review  of 
project  outcomes;  and 

(vi)  The  adequacy  of  the  applicant's 
plan  to  determine  the  effectiveness  and 
timelines»  in  completion  of  the 
managerial  procedures  and  objectives  of 
the  project's  plan  of  operation. 

(2)  The  maximum  possible  score 
awarded  under  this  criterion  is  indicated 
in  parentheses  by  the  type  of  project 
proposed,  as  follows: 
(i)  For  pilot  projects  (30  points), 
(ii)  For  the  clearinghouse  project 
under  i  307.15  (35  points), 
(iii)  For  research  projects  (15  points). 


(iv)  For  development  improvement, 
demonstration,  or  other  projects  (25 
points). 

(v)  For  replication,  outreach,  or 
utilization  projects  (30  points). 

(vi)  For  preservice  or  inservice 
training  projects  (30  points). 

(vii)  For  parent  involvement  projects 
(30  points). 

(d)  Key  personnel.  (20  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  qualifications  of  the  key 
personnel  the  applicant  plans  to  use  on 
the  project,  including — 

(i)  The  qualifications  of  the  project 
director  or  principal  investigator 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  p«^son 
referred  to  in  paragraphs  (d)(1)  (i)  and 
(ii)  of  this  section  will  conunit  to  the 
project;  and 

(iv)  Strategies  of  the  applicant  to 
identify  and  recruit  personnel  with 
disabilities  or  from  traditionally 
underrepresented  groups. 

(2)  In  determining  the  qualifications  of 
each  person  referred  to  in  paragraphs 
(d)(1)  (i)  and  (ii)  the  Secretary  also 
considers — 

(i)  Experience  and  training  in 
conducting,  documenting,  and  applying 
the  types  of  activities  to  be  conducted: 
and 

(ii)  Knowledge  of  the  results  and 
findkigs  of  relevant  projects  and 
potential  for  application  of  this 
information  in  addressing  the  unique 
needs  of  the  children  with  deaf- 
blindness  to  be  included  in  the  project 

(e)  Evaluation.  (15  points)  (1)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  for 
evaluating  the  project,  including — 

(i)  The  adequacy  of  the  applicant's 
plan  to  determine,  to  the  extent  relevant 
the  effectiveness  of  the  project  in 
achieving  measurable  change  and 
positive  outcomes  for  children  with 
deaf-blindness  who  were  served  by  the 
project  and  others  for  whom  the  project 
was  designed  to  benefit 

(ii)  The  adequacy  of  the  applicant's 
plan  to  determine  Uie  effectiveness  and 
timeliness  in  completion  of  the 
managerial  procedures  and  objectives  of 
the  project's  plan  of  operation;  and 
(iii)  "The  procedures  for  recording, 
reviewing,  analyzing,  and  interpreting 
for  relevant  audiences,  data  generated 
through  conducting  project  activities. 

(Approved  by  the  OfBce  oi  Management  and 
Budget  under  Control  Numlwr  1820-0028) 
(Authority:  2a U.S.C  1422) 

49.  A  new  Sf  307.37  is  added  to  read  as 
follows: 
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5  307  37  What  addmona)  consideration 
will  b«  given  by  the  Secretary  in  carrying 
out  tttepartt' 

In- carrying  out  this  part,  the  Secretary 
takes  into  consideration  the  availability 
and  quality  of  existing  services  for 
children  with  deaf-blindness  in  the 
country,  and.  to  the  extent  practicable, 
ensures  that  all  parts  of  the  country 
have  an  opportunity  to  receive 
assistance  under  this  part. 
(Authority:  20  U.S.C.  1422) 

S  307.41    [Anwnded] 

50.  In  S  307.41  the  introductory  " 
paragraph  is  amended  by  removing  the 
words  "deaf-blind  child  or  youth"  and 
adding,  in  their  place,  the  words  "child 
or  youth  with  deaf-blindness". 


51.  A  new  9  307.42  is  added  to  read  as 
follows; 

§  307.42    What-  ottMf  conditions  must  tM 
met  by  sgrante*  under  this  progrsnr? 

(a)  The  Secretary,  if  appropriate, 
requires  grantees  to  prepare  reports 
describing  their  procedures,  findings, 
and  other  relevant  information  in  a  form 
that  wilt  maximize  the  dissemination 
and  use  of  those  procedures,  findings, 
and  information. 

(b)  Tile  Secretary  requires  delivery  of 
those  reports,  as  appropriate,  to — 

(1)  The  regional  and  Federal  resource 
centers,  the  clearinghouses,  and  the 
technical  assistance  to  parents  assisted 
under  parts  C  and  D  of  the  Act: 

(2)  The  National  Diffusion  Network: 


(3)  The  ERIC  Clearinghouse  on  the 
Handicapped  and  Gifted; 

(4)  The  Child  and  Adolescent  Service 
Systems  Ptogram  (CASSP)  under  the 
National  Institute  of  Mental  Health; 

(5)  Appropriate  parent  and 
professional  organizations: 

(6).  Organizations  representing 
individuals  with  disabilities;  and 

(7)  Such  odier  networks  as  the 
Secretary  may  determine  to  be 
appropriate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1820-0028) 
(Authority:  20  U.S.C.  1410(g)) 
(FR  Doc.  91-24390  Filed  10-10-9: ;  8:45  am] 

BtLUNO  CODE  4000-01^ 


51390 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.025] 

Services  for  Children  With  Deaf- 
Blindness  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 1992 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  assist  State 
educational  agencies,  local  educational 
agencies,  and  designated  lead  agencies 
under  part  H  to  (A)  assure  deaf-blind 
infants,  toddlers,  children  and  youth 
provision  of  special  education,  early 
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intervention,  and  related  services  as 
well  as  vocational  and  transitional 
services;  and  (B)  make  available  to  deaf- 
blind  youth  (who  are  in  the  process  of 
transitioning  into  adult  services) 
programs,  services,  and  supports  to 
facilitate  such  transition,  including 
assistance  related  to  independent  living 
and  competitive  employment. 

Eligible  Applicants:  Public  or 
nonprofit  private  agencies,  institutions, 
or  organizations,  including  Indian  tribes, 
the  Bureau  of  Indian  Affairs  of  the 
Department  of  Interior  (if  the  Bureau  is 
acting  on  behalf  of  schools  operated  by 


the  Bureau  for  children  and  students  on 
Indian  reservations),  and  tribally 
controlled  schools  funded  by  the 
Department  of  Interior,  may  apply  for  an 
award  under  these  competitions. 

Applications  Available:  October  21, 
1991. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations,  34  CFR 
parts  74,  75,  77,  79,  80,  81.  82,  85  and  86; 
and  (b)  the  regulations  for  this  program 
in  34  CFR  part  307,  as  amended  and 
published  in  this  issue  of  the  Federal 
Register. 


Services  for  Children  With  Deaf-Blindness 

(Application  Notices  fof  Fiscal  Year  1992] 


Title  and  CFDA  No 

Deadline  (or 
transmittal 

of 
applications 

Deadline  for 
intergovern- 
mental 
review 

Available 
(unds 

Estimated 
range  o( 
awards 

Estimated 
sizeo( 
awards 

Estimated 
No.  o( 
awards 

Project 
period  in 
months 

Technical  Assistance  for  Transitional  Services  (CFDA  No. 

84.025E). 
National    Clearinghouse    (or    Children    With    Deaf-Blindness 

(CFDA  No.  84.025U). 

1-17-92 
1-17-92 

3-15-92 
3-15-92 

640,000 
240,000 

640,000 
240,000 

640,000 
240,000 

1 
1 

up  to  36. 
up  to  48. 

Priorities:  The  priorities  in  the  notice 
of  final  regulations  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  apply  to  this 
competition. 

Priority  1:  Technical  Assistance  for 
Transitional  Services 

This  priority  supports  one  national 
project  that  will  provide  transitional 
services  as  described  in  the  newly 
revised  program  regulations  at  34  CFR 
307.13  published  in  this  issue  of  the 
Federal  Register. 

The  Secretary  anticipates  awarding 
one  cooperative  agreement  to  meet  the 
requirements  of  this  priority. 

The  Secretary  particularly  invites 
applications  for  technical  assistance  on 
a  national  basis  that: 

(a)  Coordinate  and  collaborate  with 
State  and  multi-State  projects  for 
children  with  deaf-blindness  and  State- 
wide Systems  for  Transition  Services  for 
Youth  With  Disabilities  projects; 

(b)  Increases  the  capacity  of  service 
providers  to  deliver  effective  transition 
services  that: 

(1)  Coordinate  with  appropriate 
schools,  businesses,  adult  services, 
funding  agencies,  family  members,  and 
consumers  in  the  transition  process; 

(2)  Focus  on  education  which  occurs 
in  community-based  settings  in  the 
areas  of  employment  and  community 
living; 


(3)  Assist  States  in  increasing  local 
capacity  for  the  development  of 
Individual  Transition  Plans; 

(4)  Include  peers  without  disabilities 
in  education  and  training  activities; 

(5)  Use  job  training  and  employment 
support  procedures  that  originate  and 
exist  in  typical  community  businesses; 
and 

(6)  Facilitate  the  development  of 
community  living  options  and 
independent  living  skills. 

However,  in  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(1)  an  application  that 
meets  this  invitational  priority  will  not 
be  given  a  competitive  or  absolute 
preference  over  other  applications. 

Priority  2:  National  Clearinghouse  for 
Children  With  Deaf-Blindness 

This  priority  supports  a  national 
clearinghouse  for  children  with  deaf- 
blindness  as  described  in  the  newly 
revised  program  regulations  at  34  CFR 
307.15  as  published  in  this  issue  of  the 
Federal  Register. 

The  Secretary  anticipates  awarding 
one  cooperative  agreement  to  meet  the 
requirements  of  this  priority. 

The  Secretary  particularly  invites 
applications  that: 

(a)  Utilize  a  consortia  approach 
building  on  the  capacity  of  existing 


technical  assistance  and  dissemination 
centers  and  networks; 

(b)  Establish  clear  linkages  with  other 
clearinghouses,  technical  assistance, 
and  dissemination  centers;  and 

(c)  Have  experience  and  expertise 
specific  to  deaf-blindness. 

However,  in  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(1)  an  application  that 
meets  this  invitational  priority  will  not 
be  given  a  competitive  or  absolute 
preference  over  other  applications. 

Selection  Criteria:  Applications 
submitted  in  response  to  these  priorities 
will  be  evaluated  using  criteria  in  34 
CFR  307.36  as  amended  and  published 
in  this  issue  of  the  Federal  Register. 

For  Applications  or  Information 
Contact:  Charles  Freeman.  Division  of 
Educational  Services.  Office  of  Special 
Education  Programs,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW. 
(Switzer  Building,  room  4617). 
Washington.  DC  20202-2734.  Telephone: 
(202)  732-1165  (voice  or  TDD)  (202)  732- 
1169. 

Program  Authority:  20  U.S.C.  1422. 

Dated:  October  4, 1991. 
Robert  R.  Davila, 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  91-24391  Filed  10-10-fll;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261,  271,  and  302 
IEPA/OSV,'-FR-90-017;  FRL-3976-51 

RIN  2050-AC84 

Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Waste  and  CERCLA 
Hazardous  Substance  Designation; 
Reportable  Quantity  Adjustment 
Chlorinated  Toluenes  Production 
Wastes;  Proposed  Rule 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Proposed  rule  and  request  for 

comments. __^ 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  today  is 
proposing  to  amend  the  regulations  for 
hazardous  waste  management  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  by  listing  as  hazardous 
three  wastes  generated  during  the 
production  of  the  alpha-  (or  methyl-) 
chlorinated  toluenes,  ring-chlorinated 
toluenes,  benzoyl  chlorides,  and 
compounds  with  mixtures  of  these 
functional  groups  collectively  referred  to 
in  this  document  as  "chlorinated 
toluenes."  The  effect  of  this  proposed 
regulation,  if  promulgated,  is  that  these 
three  wastes  will  be  subject  to 
regulation  as  hazardous  wastes  under  40 
CFR  parts  124.  262-266.  268.  270,  and 
271. 

Also,  EPA  is  making  a  decision  not  to 
list  wastewaters,  spent  carbon  wastes, 
and  certain  wastewater  treatment 
wastes  generated  during  the 
manufacture  of  chlorinated  toluenes 
because  they  do  not  meet  the  Agency's 
criteria  for  listing  under  40  CFR  part  261. 

In  addition,  EPA  is  proposing 
amendments  to  regulations  promulgated 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  in  40  CFR  part  302  that  are 
related  to  today's  proposed  waste 
listings.  In  particular,  EPA  is  proposing 
to  designate  the  wastes  proposed  for 
listing  as  CERCLA  hazardous 
substances  and  would  establish  the 
reportable  quantities  applicable  to  these 
wastes. 

Today's  rule  is  proposed  pursuant  to 
that  part  of  section  3001(e)(2)  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  that  mandates  EPA 
to  make  a  decision  whether  to  list  as 
hazardous  additional  wastes  from  the 
chlorinated  aromatics  industry. 
DATES:  EPA  will  accept  public 
comments  on  this  proposed  rule  until 


December  10. 1991.  Comments 
postmarked  after  this  date  will  be 
marked  "late"  and  may  not  be 
considered.  Any  person  may  request  a 
hearing  on  this  amendment  by  filing  a 
request  with  EPA,  to  be  received  no 
later  than  October  28. 1991. 
ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their 
comments  to:  EPA  RCRA  Docket  Clerk, 
room  2427  (OS-332),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460. 

Place  "Docket  number  F-91-LCTP- 
FFFFF'  on  your  comments.  Copies  of 
materials  relevant  to  this  proposed 
rulemaking  are  located  in  the  docket  at 
the  address  listed  above.  The  docket  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  260-9327.  The  public 
may  copy  100  pages  from  the  docket  at 
no  charge;  additional  copies  are  $0.15 
per  page.  Copies  of  the  nonconfidential 
portions  of  the  listing  background 
document  and  not  readily  available 
references  are  available  for  viewing  and 
copying  only  in  the  Office  of  Solid 
Waste  (OSW)  docket. 

Requests  for  a  hearing  should  be 
addressed  to  Mr.  David  Bussard  at: 
Characterization  and  Assessment 
Division,  Office  of  Solid  Waste  (OS- 
330),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460. 

Comments  on  the  CERCLA  proposal 
should  be  sent  in  triplicate  to: 
Emergency  Response  Division.  Docket 
Clerk  (OS-245).  ATTN:  Docket  No.  RQ, 
room  2427,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

Copies  of  materials  relevant  to  the 
CERCLA  portions  of  this  rulemaking 
also  are  located  in  room  2427  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA/Superfund  Hotline,  toll-free, 
at  (800)  424-9346  or  at  (703)  920-9810. 
For  technical  information  on  the  RCRA 
hazardous  waste  listings  contact  Dr. 
Ambika  Bathija,  Office  of  Solid  Waste 
(OS-333),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC.  20460,  (202)  260-4770. 

For  technical  information  on  the 
CERCLA  proposal,  contact:  Ms.  Ivette  O. 
Vega,  Response  Standards  and  Criteria 
Branch,  Emergency  Response  Division 
(OS-210),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
DC  20460,  (202)  260-2190. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 


I.  Background 

A.  Introduction 

B.  Previous  Listings 

C.  Toxicity  Characteristic  Rule 

D.  Today's  Proposal 

U.  Summary  of  the  Regulation 

A.  Overview  of  the  Proposal  and  HSWA 

B.  Description  of  the  Industry 

C.  Description  of  the  Wastes 

D.  Basis  for  Listing 

1.  Summary  of  Basis  for  Listing 

2.  Summary  Basis  for  a  No-Listing  Decision 
on  Wastewaters,  Spent  Carbon  Wastes, 
and  Certain  Wastewater  Treatment 
Residuals 

3.  Waste  Characterization  and  Constituents 
of  Concern 

4.  Health  Effects 

5.  Mobility  and  Persistence  of  Constituents 
in  Chlorinated  Toluenes  Wastes 

III.  Impact  of  Future  Land  Disposal 

Restrictions  (LDR)  Determinations 

A.  Request  for  Comment  on  the  Agency's 
Approach  to  Pollution  Prevention  in  the 
LDR  Program 

B.  Request  for  Comment  on  the  Agency's 
Approach  to  the  Development  of  BDAT 
Treatment  Standards 

C.  Request  for  Comment  on  the  Agency's 
Approach  to  the  Analyses  of  BDAT 
Treatment  Capacity 

IV.  State  Authopty 

A.  Applicability  of  Final  Rule  in  Authorized 
States 

B.  Effect  on  State  Authorizations 

V.  CERCLA  Designation  and  Adjustment 

VI.  Compliance  Dates 

A.  Notification 

B.  Interim  Status 

VII.  Economic  Analysis 

VIII.  Regulatory  Flexibility  Act 

IX.  Paperwork  Reduction  Act 

X.  References 

L  Background 

A.  Introduction 

As  part  of  its  regulations 
implementing  section  3001  of  Subtitle  C 
of  RCRA.  EPA  published  a  list  of 
hazardous  wastes  that  includes 
hazardous  wastes  generated  from 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.32.  In  today's  action.  EPA 
is  proposing  to  amend  this  section  to 
add  three  wastes  generated  during  the 
production  of  chlorinated  toluenes.  The 
following  discussion  briefly  summarizes 
prior  regulatory  actions  affecting  wastes 
from  the  chlorinated  toluenes  industry, 
as  well  as  the  Agency's  basis  for  listing 
as  hazardous  the  wastes  covered  by  this 
proposed  rule. 

B.  Previous  Listings 

On  May  19. 1980.  EPA  promulgated  an 
interim  final  rule  that  listed  as 
hazardous  numerous  wastes  from 
specific  and  nonspecific  sources  (see  45 
FR  33084).  Among  others.  EPA  listed  as 
hazardous  one  waste  that  is  generated 
by  the  production  of  chlorinated 
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toluenes:  EPA  Hazardous  Waste 
Number  KOlS-^still  bottoms  from  the 
distillation  of  benzyl  chloride 
(promulgated  as  final  on  November  12, 
1980,  see  45  PR  74884).  The  Agency 
notes  that  the  scope  of  K015  is  not 
affected  in  any  way  by  today's  proposal. 
EPA  is  not  soliciting  comments 
concerning  the  K015  listing  and  will  not 
respond  to  any  such  comments  received. 

C.  Toxicity  Characteristic  Rule 

On  March  29, 1990.  as  part  of  its 
regulations  implementing  HSWA,  the 
Agency  finalized  the  amendment  to  the 
Extraction  Procedure  (EP)  Toxicity 
Characteristic  (40  CFR  261.24)  by  adding 
25  additional  organic  compounds  and 
introducing  a  new  leaching  procedure 
called  the  Toxicity  Characteristic 
Leaching  Procedure  (51  PR  21648). 
Among  these  25  organics  are  carbon 
tetrachloride,  chlorobenzene. 
chloroform,  1,4-dichlorobenzene, 
hexachlorobenzene.  and 
tetrachloroethylene  which  are  typically 
present  in  the  wastes  proposed  for 
listing  in  today's  notice. 

D.  Today's  Proposal 

Today,  EPA  is  proposing  to  amend 
part  261.32  by  adding  three  waste 
streams  generated  from  the  production 
of  the  alpha-  (or  methyl-)  chlorinated 
toluenes,  ring-chlorinated  toluenes, 
benzoyl  chlorides,  and  compounds  with 
mixtures  of  these  functional  groups, 
collectively  referred  to  this  proposed 
rule  as  "chlorinated  toluenes,"  to  the  list 
of  hazardous  wastes  from  specific 
sources.  Specifically,  the  Agency  is 
proposing  to  list  as  hazardous 
distillation  or  fractionation  bottoms 
generated  from  the  production  of 
chlorinated  toluenes  (K149];  the  organic 
residuals  generated  in  the  recovery  of 
by-product  hydrochloric  acid  (HCI) 
(K150);  and  wastewater  treatment 
sludges,  excluding  neutralization 
sludges  and  biological  sludges, 
generated  during  the  treatment  of 
wastewaters  from  the  manufacture  of 
chlorinated  toluenes  (KlSl). 

The  basis  for  this  proposed  regulation 
is  a  determination  by  the  Agency  that 
these  wastes  frequently  contain 
significant  concentrations  of  benzene, 
benzotrichloride.  benzyl  chloride, 
carbon  tetrachloride,  chlorobenzene, 
chloroform,  chloromethane,  1,4- 
dichlorobenzene.  hexachlorobenzene, 
pentachlorobenzene,  1,2,4,5- 
tetrachlorobenzene,  1,1.2,2- 
tetrachloroethane,  tetrachloroethylene. 
toluene,  and/or  1,2,4-trichlorobenzene. 
These  compounds  in  chlorinated  toluene 
wastes  present  a  threat  to  human  health 
and  the  environment  when  mismanaged 
due  to  their  toxicity,  mobility,  and 


persistence.  These  constituents  may  be 
carcinogenic,  mutagenic,  and/or  exhibit 
other  chronic  systemic  effects  at  certain 
concentrations.  Most  of  these 
constituents  are  highly  persistent  and 
are  mobile  in  the  environment  based  on 
their  physical  properties  and  evidence 
from  damage  incidents.  The  Agency  is 
proposing  that  these  wastes  from 
chlorinated  toluenes  production  be 
listed  as  hazardous  and  subject  to  the 
requirements  of  40  CFR  parts  124,  262- 
266.  268,  270.  and  271  since  they  are 
capable  of  posing  a  threat  to  human 
health  and  the  environment  when 
improperly  treated,  stored,  transported, 
disposed  of,  or  otherwise  handled. 

On  November  8. 1984.  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA)  were  enacted.  These 
amendments  had  far-reaching 
ramifications  for  EPA's  hazardous  waste 
regulatory  program.  Section  3001(e)(2). 
which  was  one  of  the  many  provisions 
added  by  HSWA.  directed  EPA  to 
decide  whether  to  list  under  section 
3001(b)(1)  several  wastes,  including 
wastes  generated  from  the  production  of 
chlorinated  aromatics.  Today's 
regulation  completes  the  investigation  of 
the  efforts  that  were  underway  to  study 
wastes  from  chlorinated  aromatics  when 
HSWA  was  enacted. 

II.  Summary  of  the  Regulation 

A.  Overview  of  the  proposal  and  HSWA 

This  notice  proposes  to  list  as 
hazardous  three  wastes  generated 
during  the  production  of  chlorinated 
toluenes: 

K149  Distillation  or  fractionation  bottoms 
from  the  production  of  alpha-  (or  methyl) 
chlorinated  toluenes,  ring-chlorinated 
toluenes,  benzoyl  chlorides,  and 
compounds  with  mixtures  of  these 
functional  groups.  [This  waste  does  not 
include  still  bottoms  from  the  distillation 
of  benzyl  chloride.) 

K150  Organic  residuals,  excluding  spent 
carbon  adsorbent,  from  the  spent 
chlorine  gas  and  hydrochloric  acid 
recovery  processes  associated  with  the 
production  of  alpha-  (or  methyl-) 
chlorinated  toluenes,  ring-chlorinated 
toluenes,  benzoyl  chlorides,  and 
compounds  with  mixtures  of  these 
functional  groups. 

KlSl  Wastewater  treatment  sludges. 

excluding  neutralization  and  biological 
sludges,  generated  during  the  treatment 
of  wastewaters  from  the  production  of 
alpha-  (or  methyl-)  chlorinated  toluenes, 
ring-chlorinated  toluenes,  benzoyl 
chlorides,  and  compounds  with  mixtures 
of  these  functional  groups. 

Pursuant  to  HSWA,  the  Agency  has 
collected  additional  information  that 
supports  the  addition  of  these  three 
wastes  to  40  CFR  261.32.  The  Agency 
proposes  to  add  K149,  KISO.  and  K151  to 


40  CFR  261.32  because  the  wastes 
satisfy  the  criteria  in  40  CFR  261.11(a)(l- 
3)  for  identifying  hazardous  wastes. 
Based  on  the  similarity  of  wastes  from 
the  production  of  alpha-chlorinated 
toluenes,  ring-chlorinated  toluenes, 
benzoyl  chlorides,  and  mixtures  of  these 
functional  groups,  the  Agency  is 
proposing  to  identify  wastes  from  these 
processes  as  a  group.  Each  of  the  three 
wastes  meets  the  definition  of 
hazardous  wastes  by  typically  and 
frequently  exhibiting  toxicity, 
persistence,  and  mobility.  This  listing 
does  not  affect  the  existing  K015  listing. 

Upon  promulgation  of  these  proposed 
listings,  all  wastes  meeting  the  listing 
descriptions  would  become  hazardous 
wastes.  These  wastes  and  wastes 
derived  from  the  treatment  of  these 
wastes  would  require  treatment  and 
disposal  at  permitted  facilities 
regardless  of  waste  characteristics, 
reducing  the  possibility  of  releases  that 
would  threaten  human  health  and  the 
environment. 

Residuals  from  the  treatment,  storage, 
or  disposal  of  the  wastes  included  in 
today's  proposed  listing  also  would  be 
classified  as  hazardous  wastes  by  the 
"derived  from"  rule  [40  CFR 
261.3(c)(2)(i)J.  These  "derived-from" 
wastes  include  any  treatment  residuals. 
For  example,  ash  or  other  residuals  from 
treatment  of  K149,  K150,  and/or  KlSl 
would  be  subject  to  the  hazardous 
waste  regulations. 

However,  when  these  wastes  are 
recycled  as  described  in  40  CFR  261.2 
(e)(l)(iii)  or  261.4(a)(8),  they  are  not  solid 
wastes  and  are  not  subject  to  hazardous 
waste  regulations.  For  example,  if  K150 
is  collected  and  returned  in  a  closed- 
loop  fashion  to  the  same  chlorinated 
toluene  process,  the  waste  would  not  be 
regulated.  To  meet  the  exemption,  the 
waste  must  meet  the  three  key 
requirements  outlined  in  the  rules  and  in 
50  FR  639  (January  4, 1985):  (1)  The 
material  must  be  returned  to  the  original 
process  from  which  it  was  generated 
without  first  being  reclaimed.  (2)  the 
production  process  to  which  the 
materials  are  returned  must  use  raw 
materials  as  principal  feedstocks,  and 
(3)  the  material  must  be  returned  as  a 
substitute  for  raw  material  feedstock  in 
the  original  production  process.  (The 
regule'iiins  contain  other  recycling 
exclusions  as  well,  but  the  provisions 
referenced  above  are  the  principal  ones 
applicable  to  the  wastes  at  issue  in  this 
proposal.) 

Under  provisions  enacted  by  HSWA 
in  1984.  EPA  was  directed  to  make 
listing  determinations  on  wastes 
generated  by  specific  industries, 
including  the  chlorinated  aromatics 
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industry.  The  chlorinated  aromatics 
laduslry  can  be  divided  into  three  major 
segments  that  include  chlorinated 
benzenes,  chlorinated  phenols,  and 
chlorinated  toluenes. 

Chlorinaled  beneene  production 
wastes  are  copreiltiy  regulated  under 
F"002.  F022.  F026.  F028.  K085.  and  K105 
listed  hazardous  wastes.  Chlorinated 
phenol  production  wastes  are  currently 
regulated  under  P020,  FOZl.  F023,  F027. 
and  F028  listed  hazardous  wastes.  In 
addition  to  R015,  today's  proposed  rule 
to  list  wastes  from  chlorinated  toluenes 
production  would  regulate  the  remaining 
segment  of  the  chlorinated  aromatics 
industry.  This  rule,  when  finalized, 
represents  the  completion  of  the 
investigations  that  were  underway  to 
study  wastes  from  the  chlorinated 
aromatics  industry  when  HSWA  was 
enacted. 

B.  Description  of  the  Industry 

The  chlorinated  toluenes  industry  is 
composed  of  10  chemical  products 
produced  by  4  manufacturers  at  4 
facilities.  The  total  domestic  production 
of  chlorinated  toluenes  (including  benzyl 
chloride)  in  1987  was  80.000  metric  tons 
(MT).  Chlorinated  toluenes  are 
manufactured  primarily  for  use  as 
intermediates  and  raw  materials  in  the 
production  of  chemical  products  such  as 
pesticides,  herbicides,  dyes  and  dye 
carriers,  pharmaceuticals,  solvents,  and 
polymer  initiators  and  plasticizers. 

Chlorinaled  toluenes  are  composed  of 
the  alpha-chlorinated  toluenes,  ring- 
chlorinated  toluenes,  benzoyl  chlorides, 
and  compounds  with  mixtures  of  these 
functional  groups.  The  manufacture  of 
chlorinated  toluenes  currently  includes 
four  chemical  processes:  (1)  Thermal 
chain  (alpha)  chlorination,  (2)  ultraviolet 
light-catalyzed  chain  chlorination,  (3) 
Lewis  acid-catalyzed  ring  chlorination, 
and  (4)  catalytic  steam  hydrolysis.  The 
primary  raw  materials  used  in  the 
production  of  these  products  are  toluene 
and  chlorine.  These  reactions  primarily 
yield  chlorinated  toluene  products  and 
hydrochloric  acid.  The  Chlorinaled 
Toluene  Background  Documents* 


'  The  Background  Documetils  consrat  of  an 
Kngineermg  Analysis  and  a  fieallh  Ass6Mmpnt 
Docament.  Because  of  the  confidenlial  nature  of  the 
irformalion  in  (he  Enginernng  Analysis,  it  hat  been 
cUssified  as  Conndentiul  Business  Information 
|CBI|.  and  is  not  available  to  the  public  A  concise 
summary  of  this  document  has  been  assemblod  for 
the  public  docket.  EPA  will  accept  petitions 
submitted  in  aacoHxnce  wilh-M  CFR  part  2  for 
declassifying  CBt  information.  The  Xealth 
Assessment  Dootmenl  isfiot  CBland  is  available  in 
the  RCRA  DocJtet. 


(available  in  the  RCRA  Docket  et  EPA 
Headquarters— see  ADDRESSES 
section)  and  the  sources  cited  therein 
describe  these  production  processes 
more  thoroughly. 

Most  facility  operations  are  organized 
into  a  chlorination  process,  a 
purification  process,  and  hydrochloric 
acid  recovery.  Facilities  also  operate  a 
common  wastewater  treatment  system 
for  the  entire  plant.  Typically,  toluene  or 
chlorotoluene  are  chlorinated  to  produce 
a  raw  chlorinated  toluene  product.  This 
raw  product  is  distilled  to  recover 
toluene  and  purify  the  .raw  product.  The 
off-gases  from  the  reaction  and  the 
purification  process  are  processed  to 
recover  HCl  and  remove  organics. 

Chain  chlorination  involves  the 
replacement  of  a  hydrogen  with  a 
chlorine  on  Ihe  methyl  group  of  the 
toluene  molecule  under  thermal  or 
ultraviolet  stimulation.  Benzyl  chloride, 
benzal  chloride,  and  benzotrichloride 
are  the  products  of  subsequent 
chlorinations  of  the  methyl  group.  Ring 
chlorination  is  the  replacement  of  a 
hydrogen  with  a  chlorine  on  the 
aromatic  ring,  generally  accomplished  in 
the  presence  of  a  Lewis  acid  catalyst:  o- 
chlorotoluene,  p-chlorotoluene,  and 
dichlorotoluene  are  produced  from 
Lewis  acid-catalyzed  ring  chlorinations. 

Benzoyl  chlorides  are  produced  from 
the  two-step  catalytic  steam  hydrolysis 
of  benzotrichloride.  This  mechanism 
uses  water  to  hydrolyze 
benzotrichloride  to  benzoic  acid 
followed  by  reaction  of  benzoic  acid 
with  additional  benzotrichloride  to  form 
two  benzoyl  chloride  molecules.  Other 
chlorinated  toluene  products  are 
grouped  as  "mixed  functional  group 
compounds"  because  they  involve 
chlorinations  on  two  or  more  functional 
groups  and  are  produced  using  two  or 
more  of  the  processing  steps  described 
above. 

The  off-gases  from  the  chlorination 
reactions  and  purification  process  are 
processed  to  collect  and  refine  HCl 
byproduct.  Organics  entraired  in  these 
gases  are  knocked  out  at  various  points 
in  the  HCl  recovery  process. 

Toluene  chlorination  wastes  that 
satisfy  today's  proposed  listing 
descriptions  are  not  limited  to  the 
processes  described  above.  Wastes  from 
any  process  that  produces  methyl- 
chlorinated  toluenes,  ring-chlorinated 
toluenes,  the  acid  chloride,  or  any 
combination  of  these  functional  groups, 
would  be  subject  to  hazardous  waste 
regulations.  The  toluene  chlorination 
processes  presented  today  are  those 
known  to  be  currently  used  by  industry. 
The  Agency  acknowledges  that  there 
may  be  other  processes  that  are  used  to 


manufacture  chlorinated  toluenes.  The 
Agency  beheves  that  those  processes,  if 
they  exist,  are  likely  to  generate  wastes 
similar  in  nature  to  those  identified  in 
today's  proposal.  The  Agency  therefore 
is  proposing  to  list  Kl4i)  K150,  and  K151 
residuals  from  the  manuiacture  of 
chlorinated  toluenes,  regardless  of 
manufacturing  processes  and  the 
character  of  the  wastes  generated  by 
those  processes. 

Today's  proposed  listings  is  intended 
to  encompass  the -wastes  generated  from 
any  chlorinated  toluene  manufacturing, 
including  the  wastes  generated  when 
chlorinated  toluenes  are  produced  as 
intermediates  or  as  captive  products 
supporting  a  secondary  production 
process.  For  example,  a  facility  may 
produce  a  chlorinated  toluene 
intermediate  to  be  used  directly  as  a 
raw  material  in  another  process. 

C.  Description  of  the  Wastes 

While  the  Agency  has  observed  that 
chlorinated  toluene  manufacturing 
processes  differ  according  to  product 
and  raw  material,  many  similarities  in 
the  wastes  generated  exist.  Five  waste 
streams  are  generated  during  the 
manufacture  of  chlorinaled  toluenes: 
distillation  bottoms,  organics  from  HCl 
recovery,  wastewaters,  spent  carbon, 
and  wastewater  treatment  sludges. 

Today's  proposal  to  list  K149,  K150, 
and  K151  and  not  to  list  wastewaters 
and  spent  carbon  is  based  on  the 
similarity  of  production  processes  used 
by  chlorinated  toluene  manufacturers 
and  the  similarity  of  wastes  generated 
by  these  facilities. 

Waste  K149  is  the  distillation  (still)  or 
fractionation  bottoms  generated  by 
purification  or  recovery  of  chlorinated 
toluenes.  From  the  chlorination  reactors, 
the  crude  chlorinated  product  is  sent  to 
a  series  of  continuous  vacuum 
distillation  columns  and/or  vacuum 
batch  stills  to  separate  the  product  from 
unreacted  feed,  by-products,  catalysts, 
and  organic  contaminants.  This  activity 
generates  distillation  bottom  wastes 
that  are  disposed  of  This  proposed 
listing  does  not  include  or  modify  the 
definition  of  K015  still  bottoms  from  the 
distillation  of  benzyl  chloride. 

Waste  K150  is  the  organic  waste 
streams  generated  during  the  coUection 
of  spent  chlorine  gas  and  manufacture  of 
I  ICl  from  spent  chlorine  gas.  Overhead 
gases  from  the  chlorination  reactors 
contain  HCl,  unreacted  chlorine  and 
toluene,  over-  and  under-chlorinated  by- 
products, product  isomers,  and  water 
and  organic  contaminants  or  impurities 
from  the  raw  materials.  These  gases  are 
processed  to  remove  these  contaminants 
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before  and  during  the  formation  and 
purification  of  HCl. 

The  overhead  gases  leave  the  reactor 
and  are  sent  through  multi-stage 
condensers  where  the  condensables  are 
collected.  This  condensed  phase 
contains  a  mixture  of  water,  toluene, 
and  other  condensable  organics  that  are 
allowed  to  separate  into  an  organic  and 
an  aqueous  phase.  A  decanter  typically 
is  used  to  collect  the  organic  phase. 
These  organic  and  aqueous  wastes 
contain  products,  product  isomers,  and 
under-  and  over-chlorinated  by- 
products. These  constituents  are  present 
at  higher  concentrations  in  the  organic 
phase  (Kl50)  than  in  the  aqueous  phase. 

After  passing  the  condensers,  the 
overhead  gases  primarily  contain 
chlorine,  HCl  gas,  inert  materials,  and 
some  trace  organic  contaminants.  This 
gas  stream  then  is  contacted  with  water 
to  produce  crude  HCl  by-product.  As  the 
chlorine  gas  is  processed  to  make  crude 
HCl  and  as  that  crude  HCl  is  collected, 
purified,  and  stored,  additional  organic 
constituents  are  likely  to  separate  into  a 
distinct  organic  phase.  This  organic 
phase  typically  is  a  small  volume 
collected  over  a  period  of  time  in  a  sight 
glass,  coalescing  tank,  or  in  the  bottom 
of  a  storage  tank.  These  organic 
materials  are  drained  periodically  from 
these  collection  points  and  disposed  of 
with  other  organic  liquid  wastes.  These 
organic  residues  also  are  considered 
K150. 

Spent  carbon  is  generated  during  the 
recovery  and  purification  of  HCl  by- 
product. Crude  HCl  is  passed  through 
carbon  beds  to  remove  any  remaining 
organics  and  to  meet  color 
specifications  for  saleable  material. 
Carbon  beds  are  used  and  regenerated 
in  place  until  the  carbon  must  be 
replaced.  Spent  carbons  that  are 
replaced  typically  are  returned  to  the 
supplier  for  regeneration;  however, 
these  wastes  have  been  reported  to  be 
disposed  of  in  a  Subtitle  D  landfill. 
Based  on  analysis  of  these  spent 
carbons  and  the  Agency's  evaluation  of 
the  fate  and  transport  of  the  constituents 
found  in  these  wastes,  spent  carbon 
wastes  are  not  proposed  for  listing. 

Wastewaters  are  generated 
throughout  the  chlorinated  toluene 
manufacturing  process.  Typically,  a 
facility's  wastewaters  include  steam  jet 
condensate,  overhead  decanter  waters, 
and  scrubber  waters.  All  facilities  treat 
wastewaters  onsite  before  discharge  to 
a  publicly  owned  treatment  works 
(POTW)  or  under  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit.  The  Agency  has  analyzed  these 
wastewaters  and  found  them  to  contain 
low  concentrations  of  the  constituents  of 
conce  ti.  Also,  these  wastes  are  all 


treated  onsite  before  discharge  under 
the  Clean  Water  Act  (CWA)  and 
therefore  are  not  proposed  for  listing. 

K151  wastes  are  the  wastewater 
treatment  sludges,  excluding 
neutralization  and  biological  sludges,   - 
generated  from  the  treatment  of  process 
wastewaters  from  chlorinated  toluenes- 
manufacturing  processes.  These  wastes 
include  sludges  and  skimmings  from 
aqueous/organic  separator  units  and 
other  residuals  resulting  from  physical 
separation  of  wastewater  components 
that  are  generated  before  wastewater 
neutralization  or  aggressive  biological 
treatment  of  wastewaters.  Typical 
process  wastewater  treatment  residuals 
generated  in  the  chlorinated  toluenes 
industry  are  organic/aqueous  separator 
sludges  and  skimmings,  neutralization 
sludge,  and  biological  sludges.  The 
Agency  has  found  that  organic/aqueous 
separator  sludges  are  concentrated 
organic  residuals  containing  significant 
levels  of  the  constituents  of  concern.  In 
contrast,  residuals  from  wastewater 
neutralization  and  biological  treatment 
are  much  more  dilute  in  nature  and 
contain  the  constituents  of  concern  at 
levels  that  do  not  present  a  threat  to 
human  health  or  the  environment  and 
are  often  below  detection  limits.  Thus, 
the  Agency  has  determined  that  only 
skimmings  and  sludges  from  aqueous/ 
organic  separation  meet  the  criteria  for 
hazardous  wastes  and  are  proposed  to 
be  added  to  the  list  of  hazardous  wastes 
(see  section  II.D). 

Based  on  data  collected  from  industry, 
engineering  site  visits,  and  sampling  and 
analysis,  the  Agency  believes  that  the 
wastes  proposed  for  listing  today 
typically  contain  significant 
concentrations  of  the  following 
hazardous  constituents:  benzene, 
benzotrichloride,  benzyl  chloride, 
carbon  tetrachloride,  chlorobenzene, 
chloroform,  chloromethane,  1,4- 
dichlorobenzene,  hexachlorobenzene, 
pentachlorobenzene,  1,2,4,5- 
tetrachlorobenzene.  1.1,2,2- 
tetrachloroethane,  tetrachloroethylene, 
toluene,  and  1,2,4-trichlorobenzene. 
Table  1  identifies  the  constituents  of 
concern  found  in  the  chlorinated  toluene 
waste  streams  studied.  The  Agency 
conducted  extensive  sampling  and 
analysis  of  each  of  these  wastes  to 
support  this  listing.  However,  in  the 
interest  of  preserving  the  confidentiality 
of  the  information  collected  as 
requested  by  industry,  the  Agency  has 
presented  the  concentrations  found  as 
"greater  than"  (>)  a  specific  value.  (See 
Table  1.  Footnote  1.) 


Table  1.— Waste  Stream 
Constituents 


Constituent 


Distillation  or  fractionation  bottoms 
from  the  production  of  ctitonnated 
toluenes  (K149): 

Benzotnchlonde 

Benzyl  chloode * 

Chloroform ____„.„_. 

Chloromethane .. 

Chlorobenzene 

1 .4-Oich)orobenzene 

Hexachlorobenzerw ™.._._....™.. 

Pentachlorobenzer>e 

1 .2.4,5-Tetr8chlorobenzene 

ToJuene 

Organic  residuals  from  the  spent 
chloone  gas  and  hydrochlonc  aod 
recovery  processes  associated  with 
tt>e  production  of  chionnated  to- 
luenes (K150): 

fHexachkxobenzena 

Pentachlorobenzene 

1,2.4.5-Tetrachlorobenzer>e 

1 .4-Oichlorobenzer>e 

Chloroform 

Chloromethane 

Caftx)n  tetrachloride „. 

Tetrachloroethylene „..„„ 

1 .2.4-Tnchlorobenzene 

1 .1 .2.2-Tetrachloroethane 

Wastewater  treatment  sludges,  ex- 
cluding neutralization  and  biologicai 
sludges,  generated  dunng  the  treat- 
ment of  wastewaters  from  the  pro- 
duction of  chlohnated  toluene* 
(K151): 

Toluene 

Hexachlorot>enzene „ 

Tetrachloroethylene „ 

Cart)on  tetrachloride 

Chloroform 

1 ,2,4,5-Tetrachlorobenzene 

Pentachlorobenzene 

Beruer>e 


Concsntnh 
ton  (mg/kg) 


70,000 

>  '750 

SO 

7.000 

>  350 

>  700 
3.500 
1.500 

250 
3.000 


2.000 

2.100 

7.000 

3,200 

45 

13.500 

550 

150 

12.000 

>  125 


34.000 


500 
250 
75 
190 
150 
200 
100 


'  Agency  collected  data  indicates  concentrations 
in  excess  of  the  presented  values  However,  those 
exact  values  have  not  been  presented  to  preserve 
confidentiality. 

According  to  data  collected,  the  total 
reported  generation  rate  of  waste  K149 
in  1987  was  approximately  2,200  MT/yr 
(excluding  benzyl  chloride  still  bottoms), 
400  MT/yr  for  K150,  and  600  MT/yr  for 
K151.  These  quantities  are  based  on 
information  collected  by  EPA  during 
engineering  site  visits  and  1988  RCRA 
3007  Questionnaires. 

Current  management  practices  for 
K149,  K150,  and  K151  are  summarized  in 
Table  2.  Three  facilities  reported 
generating  K149  wastes  and  incinerating 
these  wastes  in  subtitle  C  incinerators. 
All  four  facilities  reported  managing 
K150  waste,  either  by  incineration  or 
recycling  the  streams  back  to  the 
production  system.  Two  facilities 
reported  generating  K151  wastes: 
Approximately  95  percent  of  the  wastes 
are  incinerated  under  Subtitle  C  and  5 
percent  are  landfiUed  offsite  as 
nonhazardous. 
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Table  2.— Waste  Management  by 
Waste  Type  and  Volume  (MT/yr) 


■ 1 

K149  stin 
bonoms 

K150 

otfwr 

organics 

K151 

wastewater 

treatment 

sludges 

Recycte  

Quantity 
unavail- 
atXe. 

2.200 

0  

Quantity 
unavail- 
abte. 

400 _... 

0 

0 

loaneratw 

OMstte 

670 
30 

Subtitle  D 

landfill. 

Totals 

2,200 

400 

600 

D.  Basis  for  Listing 

The  Agency,  in  conducting  its 
investigation  before  proposing  the  listing 
of  a  specific  waste  under  CFR  40  261.32, 
characterizes  the  waste  based  on  survey 
information,  engineering  analysis,  and 
sampling  and  analysis.  The  constituents 
jf  concern  in  today's  proposal  were 
denlified  by  these  methods  and  are 
proposed  as  the  basis  for  listing  and  for 
addition  to  appendix  VII  of  40  CFR  part 
261  (see  Table  1). 


1.  Summary  of  Basis  for  Listing 

K149,  K150,  and  K151  wastes  meet  the 
criteria  for  listing  as  hazardous 
presented  in  40  CFR  261.11(a). 
Consequently,  EPA  is  proposing  to  add 
these  three  wastes  to  the  list  of 
hazardous  wastes  from  specific  sources 
presented  in  40  CFR  261.32.  K149.  K150. 
and  K151  are  liquid  wastes  that 
typically  and  frequently  contain  mobile, 
persistent,  and  toxic  hazardous 
constituents  at  levels  such  that 
concentrations  of  these  constituents  at 
the  receptors  may  exceed  heahh-based 
levels  (HBLs)  if  the  wastes  are 
improperly  managed. 

Based  on  sampling  and  analysis  of  the 
wastes,  the  Agency  has  identified  the 
following  constituents  of  concern  for 
chlorinated  toluene  wastes:  Benzene, 
benzotrichloride,  benzyl  chloride, 
carbon  tetrachloride,  chlorobenzene, 
chloroform,  chloromethane,  1,4- 
dichlorobenzene,  hexachlorobenzene, 
pentachlorobenzene,  1,2,4,5- 
tetrachlorobenzene,  1,1.2,2- 
tetrachloroethane.  tetrachloroethylene, 
toluene,  and  1.2.4-trichlorobenzene.  All 


of  the  constituents-may  be  carcinogens 
and/or  systemic  toxicants  and  appear 
on  the  list  of  hazardous  constituents  in 
40  CFR  part  261,  appendix  VIII.  Benzene, 
benzotrichloride,  benzyl  chloride, 
chloromethane,  1.4-dichlorobenzene, 
and  1,1,2,2-tetrachloroethane  are 
carcinogens.  Chlorobenzene, 
pentachlorobenzene,  1,2,4,5- 
tetrachlorobenzene,  toluene,  and  1,2.4- 
trichlorobenzene  are  systemic  toxicants. 
Carbon  tetrachloride,  chloroform, 
hexachlorobenzene,  and 
tetrachloroethylene  may  be  both 
carcinogens  and  systemic  toxicants  at 
certain  concentrations. 

Other  constituents  were  detected  in 
these  wastes,  but  were  not  selected  as 
constituents  of  concern  at  this  time 
because  their  levels  of  toxicity  are  not 
well-established  or  because  they 
typically  are  not  present  in 
concentrations  of  regulatory  concern. 
Table  3  presents  the  constituents  of 
concern  and  their  concentrations  in  the 
wastes  and  compares  these  levels  with 
well-established  oral  HBLs  of  concern. 
(See  section  II.D.4  for  a  discussion  of  the 
HBLs  of  concern.) 


Table  3.— Basis  for  Listing:  Hazardous  Constituents  and  Levels  of  Concern  (Oral  Route) 


Median  waste 

cor>cer>tration 

(rag/tifl) 


HealtlvtMsed 

levels  (HBL) 

<n»9/L) 


Waste  level  to 

100xHBL(nig/ 

Waste  leviel  to 

HBL  ratio 

L) 

100  A  HBL  ratio 

2X10'* 

3x10-« 

2x10* 

4x10* 

2x10-' 

4x10« 

3x10" 

1X10- 

3x10' 

8x10* 

6x10-' 

Bx10< 

2x10* 

3x10' 

2x10* 

9x10* 

7.5 

9x10' 

4x10* 

1x10-' 

4x10' 

5x10* 

3 

5x10* 

3X-I0' 

1 

SxlO' 

3x10* 

1x10' 

3x10' 

1x10* 

5x10-' 

1x10» 

8x10' 

6x10-' 

8x10' 

6x10« 

3x10-' 

6x10* 

4x10* 

7.5 

4x10» 

2x10* 

1x10-' 

2x10* 

7x10* 

3 

7x10« 

7X10' 

.     1 

7X10» 

6x10» 

2x10-« 

6X10> 

3x10* 

5x10-' 

3x10« 

1x10* 

9x10-' 

lylO* 

2x10* 

5x10-' 

ix10» 

2x10* 

5x10-' 

2x10« 

3x10* 

6x10-' 

3x,tO» 

5x10» 

1x10-' 

5X10» 

7x10* 

3 

7x10' 

2x10' 

1 

2x10* 

5x10* 

5x10' 

5x10> 

3x10* 

1x10« 

3x10* 

Distillation  or  fractionation  bottoms  from  tfie  production  of  etiJofinated 

toluenes  (Kt49): 


BenzotncWonde 

Benzyl  Chloride 

Chkxotjerrzene _ 

Ctilorolorm _ 

Cfiloromettiane 

1 .4-Dichlof  obenzane 

Hexactilorotjenzene 

Pentacntorotoenzene 

1 ,2.4,5-Tetrachlorot)enzene.. 
Toloene. 


Organtc  residuals  from  the  spent  cNofine  gas  and  t)ydrochlonc  acid 
recovery  processes  associated- with  tt>e  production  of  chlonnated  to- 
luenes (K  •  W); 

CarDoii  Tetrachlonde -. 

CWorolorm — — 

Ctiloromettiane _ ™. — — ~_............ — — 

1 .4-Dichkxobenzene..._~__~-~_~- — ........_..._. 

Hexachtorobenzene ...,.».. . ..... — 

PerT»achtoro«)er«ene 


1^,4.5-Tetrachlorotoenzene 

1,1,2.2-Tetractiiofoettvane 

Tetrachloroettiytene _ _ - - 

1,2,4--Tnch*orobenrene _ 

WastowBler  irsatment  sludges,  exciuding  neutralization  b'Ologlcal  siudgas 
(K151); 
Beruene _ 


Caition  tetractHoficie.. 

Chtoroform 

HexacWoi  obenzane ... 


Pentachloroberuene — 

1 .2.4,5-Telraclitorotoenzooe.. 

Tetrachloroettiytene _ 

Toluene - 


70,000 
>750 
>300 
SO 
7.000 
>700 
3500 
1.500 
250 
3.000 


550 
45 

13.500 
3.200 
2.000 
2.100' 
7-.000 
>125 
150 

12,000 


>100 

75 

190 

>500 

>200 
>150 
>2S0 

34.000 


3x10-' 
2x10-« 
1x10-' 
6x10-' 
3x10-' 
7.5x10-' 
1x10-» 
3x10-' 
1x10-' 
1 


5x10-' 
6x10' 
3x10-» 
7.5x10' 
1x10"' 
3x10-' 
1x10-» 
2x10-« 
5x10' 
9x10-' 


5x10-' 
5x10-' 
6x10' 
1x10-' 
3x10-' 
1x10-' 
5x10-' 
1 


The  Agency  iias  found  Ihese 
constituents  to  be  mobile  and  persistent 


based  on  projections  from  their  physical 
properties  and  damage  incidents.  All  of 


the  constituents  of  concern  are  mobile  in 
ground  water,  and  all  of  the  constituents 


Federal  Register  /  Vol.  56.  No.  196  /  Friday,  October  11.  1991  /  Proposed  Rules 


51567 


of  concern  are  considered  persistent  in- 
ground  water  except  for 
benzotricfaloride  and  benzyl  chloride.  In 
addition  to  the  groundwater  pathway, 
the  following  constituents  of  concern  are 
considered  a  threat  via  the  air  pathway: 
benzene,  benzotrichloride.  carbon 
tetrachloride,  chloroform, 
chloromethane,  hexachlorobenzeae,  and 
1.1.2,2-tetrachloroethane.  (See  section 
II.D.5  for  a  detailed  discussion  on 
mobility  and  persistence.) 

To  assess  the  potential  hazard  posed 
by  tne  constituents  of  concern  in  the 
proposed  wastes  (K149,  K150,  and  K151). 
the  Agency  compared  their  HBI^  of 
concern  to  their  concentrations  found  in 
the  wastes.  The  Agency  also  compared 
these  HBLs  of  concern  to  concentrations 
that  may  reach  potential  human  and 
environmental  receptors,  taking  into 
account  possible  dilution  and 
attenuation  that  may  occur  due  to 
leaching  from  the  waste  and  subsequent 
dilution  or  release  to  the  air  as  a  result 
of  reasonable  worstcase 
mismanagement  of  the  waste. 

To  evaluate  the  dilution  and 
attenuation  associated  with  leaching 
from  the  waste,  the  Agency  considers 
the  physical  state  of  the  waste.  If  the 
physical  state  of  the  waste  is  solid,  the 
Agency  first  estimates  the  leaching  rates 
for  the  constituents  from  the  waste,  then 
applies  a  dilution/attenuation  factor  to 
account  for  dispersion  in  the  subsurface 
from  the  disposal  site  into  ground  water 
and  subsequently  to  a  drinking  water 
source.  This  dilution  and  attenuation 
may  occur  because  of  various 
phenomena,  such  as  hydrolysis, 
solubility,  soil  conditions,  adsorption 
onto  soil  particles,  dilution  with  ground 
water,  and  biodegradation  to  the  extent 
those  processes  are  likely  to  occur  in  a 
reasonable  worst-case  management  or 
disposal  scenario. 

The  Agency  believes  that  liquid 
wastes  are  mobile  if  improperly 
disposed  of  and  may  reach 
environmental  receptors  directly.  The 
chlorinated  toluene  wastes  proposed  for 
listing  today  are  liquids  at  ambient 
temperature:  therefore,  only  dilution  and 
attenuation  associated  with  subsurface 
transport  of  hazardous  constituents  from 
these  wastes  were  considered. 

Ground-water  fate  and  transport  have 
been  evaluated  by  EPA  in  recent  years. 
Recent  evaluations  of  ground-water 
transport  have  been  conducted  in 
support  for  the  recently  promulgated 
Toxicity  Characteristic  (TC)  (55  FR 
11798).  In  the  final  TC  rule  promulgated 
on  March  29, 1990.  EPA  determined  that 
a  D/ A  factor  of  100  was  appropriate  for 
a  reasunable  worst-case  evaluation  of 
nonspecific  wastes  that  may  be 
disposed  of  in  municipal  landfills.  The 


Agency  is  confident  that  a  D/A  factor  of 
100  will  predict  the  reasonable  worst- 
case  scenario  for  the  chlorinated  toluene 
wastes. 

Therefore,  in  assessing  the  risks 
associated  with  chlorinated  toluene 
wastes,  the  Agency  has  compared 
concentrations  of  constituents  found  in 
the  wastes  to  100  times  their  HBLs. 
Table  3  shows  that  these  wastes  contain 
sufficient  levels  of  the  constituents  of 
concern  to  threaten  human  health  when 
a  D/A  factor  of  100  is  used  for  transport. 
In  other  words,  if  only  1  percent  of  the 
average  constituent  concentration 
reached  human  or  environmental 
receptors  after  dilution  and  attenuation, 
the  concentrations  at  the  receptors 
would  be  several  orders  of  magnitude 
higher  than  the  HBL  for  each 
constituent.  Given  the  high 
concentrations  of  the  constituents  of 
concern  expected  at  the  receptors  in 
cases  of  mismanagement  in  comparison 
to  HBLs,  there  is  the  potential  for 
exposure  to  harmful  concentrations  of 
the  constituents  of  concern. 

In  summary,  the  concentrated  nature 
of  these  wastes,  the  mobility  and 
persistence  of  the  constituents  of 
concern,  and  the  demonstrated  or 
suspected  risks  associated  with  those 
constituents  that  satisfy  the  criteria  set 
forth  in  40  CFR  part  261.11(a)(3)  for 
listing  a  waste  as  hazardous  provide  the 
basis  for  listing  these  wastes  as 
hazardous. 

2.  Summary  of  Basis  for  a  No-Listing 
Decision  on  Wastewaters,  Certain 
Wastewater  Treatment  Residuals,  and 
Spent  Carbon  Wastes 

EPA  is  proposing  a  no-list  decision  for 
wastewaters,  spent  carbon  wastes,  and 
certain  wastewater  treatment  wastes 
generated  during  the  manufacture  of 
chlorinated  toluenes.  Based  on  the 
information  collected,  including 
sampling  and  analysis,  these  wastes  do 
not  meet  the  criteria  for  listing  as 
hazardous. 

Wastewaters  contain  Iqw  levels  of  the 
constituents  of  concern.  These  levels  are 
typically  less  than  100  times  the  HBL. 
and  for  the  most  part,  the  constituents  of 
concern  were  not  detected  in  the 
samples.  In  addition,  all  wastewaters 
are  collected  and  treated  in  the  facility's 
wastewater  treatment  plant.  The 
effluent  from  the  wastewater  treatment 
plant  is  subject  to  effluent  guidelines 
and  pretreatment  standards 
promulgated  for  the  Organic  Chemicals. 
Plastics,  and  Synthetic  Fibers  (OCPSF) 
industries  (52  ¥R  42522.  November  5. 
1987).  The  statutory  deadline  to  comply 
with  these  new  effluent  guidelines 
standards  was  November  5. 1990.  and  as 
a  result,  the  facilities  have  modified 


their  wastewater  treatment  systems  to 
meet  these  OCPSF  standards  since  these 
wastes  were  sampled.  Since  effluent 
contaminant  levels  are  likely  to  drop  as 
a  result  of  these  new  standards, 
hazardous  waste  regulation  of 
wastewaters  is  not  believed  to  be 
necessary.  The  residuals  from  the 
wastewater  treatment  plant  were 
subject  to  the  specific  evaluations 
summarized  below. 

The  treatment  of  wastewaters 
generates  sludges  from  organic/aqueous 
separation,  neutralization,  and 
biological  treatment.  The  Agency  has 
found  that  organic/aqueous  separator 
sludges  are  concentrated  organic 
residuals  containing  significant  levels  of 
the  constituents  of  concern.  In  contrast, 
most  of  the  constituents  of  concern  were 
not  detected  in  wastewater 
neutralization  and  biological  sludges. 
Constituents  present  in  these  wastes, 
when  detected,  were  typically  present  at 
levels  below  100  times  the  HBL.  Thus, 
the  Agency  is  proposing  a  no-list 
decision  for  these  wastes  at  this  time. 

Spent  carbon  wastes  contain  organics 
removed  from  crude  HCl  during  by- 
product purification.  Typically,  carbon 
beds  are  used  and  regenerated  in  place 
until  they  must  be  replaced.  Spent 
carbons  are  then  returned  to  the 
supplier  for  regeneration:  however, 
facilities.have  reported  disposing  of 
these  wastes  in  subtitle  D  landfills. 
Therefore,  this  is  an  appropriate 
reasonable  mismanagement  scenario. 

Since  spent  carbon  wastes  are  solid, 
the  Agency  considered  the  dilution  and 
attenuation  associated  with  leaching  as 
well  as  that  due  to  transport  processes 
in  ground  water.  The  constituents  are 
expected  to  adhere  strongly  to  the 
carbon  matrix  to  which  they  are 
adsorbed.  The  Agency's  data  show  thai 
most  organics  are  present  in  the  waste 
at  levels  less  than  100  times  the  HBLs. 
with  many  of  the  constituents  below  the 
analytical  detection  levels.  When 
leaching  and  transport  processes  are 
considered,  the  estimated  receptor 
concentration  levels  are  not  expected  to 
exceed  HBLs.  Thus,  the  hazardous 
constituents  of  concern  present  in  these 
spent  carbon  wastes  are  not  expected  to 
be  sufficiently  mobile  or  be  present  at 
sufficiently  high  concentrations  to  pose 
a  significant  risk  to  human  and 
environmental  receptors. 

Wastewaters,  certain  wastewater 
treatment  residuals,  and  spent  carbon 
contain  constituents  that  are  included  in 
the  TC  (55  FR  11798,  March  29. 1990)  and 
may  be  designated  as  characteristically 
hazardous  if  the  constituent  levels  in  the 
leachat*  from  wastes  exceed  the  TC 
levels.  However,  based  on  the  Agency's 
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analytical  results  of  the  wastes  sampled, 
this  occurrence  will  be  rare.  In  each  of 
the  above  wastes,  constituents  of 
concern  were  detected  at  levels  below 
100  times  the  HBLs.  For  the  TC.  the 
levels  are  developed  using  100  times  the 
HBLs  in  waste  leachale;  therefore,  it  is 
expected  that  constituent  levels  in  the 
leachate  will  not  exceed  TC  levels. 

3.  Waste  Characterization  and 
Constituents  of  Concern 

This  section  summarizes  the 
information  concerning  waste 
characterization  and  constituents  of 
concern  that  EPA  has  gathered  to 
support  this  proposed  listing.  As 
described  above,  other  compounds  also 
have  been  identified  in  these  wastes  but 
are  not  presented  as  constituents  of 
concern  because  they  are  either  not 
sufficiently  toxic,  are  present  at  low 
concentrations,  or  do  not  migrate 
through  the  environment  under 
reasonable  conditions. 

Specific  information  regarding  the 
identity  and  concentration  of  the 
compounds  found  in  chlorinated  toluene 
wastes  is  presented  in  summary  form  in 
the  Public  Docket.  Greater  detail  can  be 
found  in  the  Chlorinated  Toluene 
Engineering  Analysis:  however,  this 
document  is  not  available  to  the  public 
due  to  the  confidential  nature  of  the 
information. 

The  constituents  of  concern  are  found 
at  varying  levels  in  each  of  the 
chlorinated  toluene  waste  streams 
proposed  for  listing.  While  the  specific 
constituents  and  the  levels  found  in  the 
wastes  are  dependent  on  individual 
manufacturing  processes,  the  Agency 
has  found  no  significant  difference 
between  the  wastes  from  alpha,  ring, 
and  acid  chloride  toluenes  processes. 
The  Agency  therefore  is  proposing  to 
regulate  wastes  from  each  of  these 
processes  together  under  the  K149,  K150, 
and  K151  listings. 

The  following  wastes  from  the 
chlorinated  toluenes  industry  have  been 
characterized  for  listing: 

a.  Distillation  or  fractionation 
bottoms  from  the  production  of 
chlorinated  toluenes  (K149).  Tables  1 
and  3  list  the  constituents  of  concern 
and  the  concentrations  found  in 
distillation  bottom  wastes  from  the 
purification  of  chlorinated  toluenes. 
These  constituents  include 
benzotrichloride.  benzyl  chloride, 
chlorobenzene,  chloromethane,  1,4- 
dichlorobenzene,  hexachlorobenzene, 
pentachlorobenzene,  1,2,4.5- 
tetrachlorobenzene,  and  toluene. 

b.  Organic  residuals  from  the  spent 
chlorinn  gas  and  hydrochloric  acid 
recovery  processes  associated  with  the 
production  of  chlorinated  toluenes 


(K150).  The  constituents  of  concern  and 
levels  identified  through  analysis  of 
organic  residuals  generated  from  HCl 
recovery  are  listed  in  Tables  1  and  3. 
The  constituents  of  concern  are  carbon 
tetrachloride,  chloroform, 
chloromethane.  1,4'dichlorobenzene, 
hexachlorobenzene. 
pentachlorobenzene,  1,2,4,5- 
tetrachlorobenzene.  tetrachloroethylene. 
1,2,4-trichlorobenzene.  and  1,1,2,2- 
tetrachloroethane. 

c.  Wastewater  treatment  sludges, 
excluding  neutralization  and  biological 
sludges,  generated  during  the  treatment 
of  wastewaters  from  the  production  of 
chlorinated  toluenes.  Wastewater 
treatment  processes  in  the  chlorinated 
toluene  industry  generate  a  number  of 
residuals  including,  but  not  limited  to, 
organic/aqueous  separator  skimmings 
or  float,  organic/aqueous  separator 
bottoms  sludge,  neutralization  sludges, 
and  biological  treatment  sludges.  This 
listing  does  not  apply  to  residuals 
generated  from  neutralization  and 
biological  treatment  because  these 
wastes  typically  either  do  not  contain 
constituents  of  concern  or  contain 
constituents  of  concern  at  levels  below 
100  times  the  HBLs.  This  listing  does 
apply  to  organic/aqueous  separation 
residuals  that  are  generally  the  first  step 
in  the  wastewater  treatment  process; 
these  wastes  have  been  found  to  contain 
elevated  levels  of  the  constituents  of 
concern  as  presented  in  Tables  1  and  3. 
The  constituents  of  concern  are 
benzene,  carbon  tetrachloride, 
chloroform,  hexachlorobenzene. 
pentachlorobenzene.  1.2.4.5- 
tetrachlorobenzene.  tetrachloroethylene. 
and  toluene. 

4.  Health  Effects 

The  constituents  of  concern  for  each 
waste  have  established  health-based 
levels  (HBLs)  that  have  been  verified  by 
the  Agency  or  are  currently  under 
review.  It  has  been  demonstrated  in 
laboratory  and/or  human  studies  that 
exposure  to  these  constituents  causes 
deleterious  effects.  The  Agency  has 
obtained  cjata  demonstrating  that  the 
constituents  found  in  the  wastes 
generated  by  the  production  of 
chlorinated  toluenes  are  carcinogens 
and/or  systemic  toxicants.  The  HBLs 
are  levels  of  concern  which  the  Agency 
establishes  after  evaluating  existing 
toxicity  information.  For  these  toxicants, 
the  data  were  evaluated  by  the  Agency's 
Carcinogen  Assessment  Group  (CAG) 
and  Environmental  Criteria  Assessment 
Office  (ECAO-Cincinnati)  and  verified 
by  the  Carcinogen  Risk  Assessment 
Verification  Endeavor  (CRAVE) 
Workgroup  and  the  Reference  Dose 
(RfD)  Workgroup.  This  approach  is 


consistent  with  the  approach  used  by 
other  RCRA  programs,  such  as  the 
Toxicity  Characteristic  (TC).  delisting 
petition  evaluations,  clean  closure,  and 
corrective  action.  The  Health 
Assessment  Background  Document  for 
this  proposal  provides  details  on  the 
development  of  HBLs  for  each 
constituent  and  is  available  in  the  Public 
Docket. 

To  evaluate  the  hazard  presented  by 
specific  constituents,  the  Agency 
routinely  uses  three  basic  methods  to 
indicate  measures  of  toxicity:  (1) 
Maximum  Contaminant  Levels  (MCLs) 
developed  by  the  Office  of  Drinking 
Water.  (2)  Risk-Specific  Doses  (RSDs) 
for  carcinogens,  and  (3)  Reference  Doses 
(RfDs)  and  Reference  Concentrations 
(RfCs)  for  systemic  toxicants.  Where 
available,  the  Agency  uses  MCLs  as  the 
HBLs.  Where  MCLs  are  not  available. 
HBLs  are  calculated  from  RSDs  or  RfDs. 
When  both  RSDs  and  RfDs  are  available 
for  a  given  constituent,  the  Agency  uses 
the  more  stringent  of  the  two.  In  most 
cases,  the  RSDs  for  carcinogenic 
constituents  are  more  stringent  than 
RfDs. 

MCLs  are  Drinking  Water  Standards 
promulgated  under  section  1412  of  the 
Safe  Drinking  Water  Act  of  1974 
(SDWA).  as  amended  in  1984  for  both 
carcinogenic  and  noncarcinogenic 
compounds.  In  setting  MCLs,  EPA 
considers  a  range  of  pertinent  factors 
(for  example,  see  52  FR  25697-98.  July  8, 
1987). 

Where  available,  the  Agency  uses 
MCLs  for  both  carcinogens  and 
noncarcinogens  as  the  HBLs  for 
exposure  to  surface  water,  ground 
water,  or  leachates.  In  general.  MCLs  for 
noncarcinogens  are  derived  from  RfDs, 
while  MCLs  for  most  carcinogens  are  set 
as  close  to  zero  as  feasible.  This 
normally  corresponds  to  risk  levels  that 
range  from  lO"*  to  10'*  (i.e.,  one  in  ten 
thousand  to  one  in  a  million  additional 
cancers  due  to  lifetime  exposure).  (Note 
that  although  the  derivation  of  MCLs 
considers  other  factors  in  addition  to 
health  effects,  it  also  considers  other 
routes  of  exposure.)  For  those 
constituents  that  do  not  yet  have  MCLs. 
the  Agency  is  proposing  to  use  RfDs  for 
noncarcinogens  and  RSDs  for 
carcinogens. 

For  many  carcinogenic  constituents 
for  which  MCLs  are  not  promulgated, 
the  Agency  has  developed  oral  RSDs. 
The  RSD  is  a  dose  that  corresponds  to  a 
specified  level  of  risk  for  an  individual 
contracting  cancer  over  a  70-year 
lifetime  exposure  to  the  toxicant  in 
drinking  water.  To  develop  an  RSD,  a 
risk  level  from  lG~*  to  10"'  is  specified. 
Given  the  specific  information  known 
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about  chlorinated  toluene  wastes.  EPA 
assumes  a  lower  bound  10*  risk  level 

Oral  RfDs  are  established  for 
noncarcinogenic  constituents.  The  RFD 
is  an  estimate  of  a  daily  exposure  to  a 
substance  for  the  adult  human 
population  (including  sensitive 
subgroups)  that  appears  to  be  without 
an  appreciable  risk  of  deleterious  effects 
during  a  lifetime  exposure.  If  frequent 
exposures  that  exceed  the  RfD  occur, 
there  is  a  higher  probability  that  adverse 


effects  will  be  observed.  The  method  for 
estimating  the  RfD  for  noncarcinogenic 
endpoints  was  described  in  the 
proposed  rule  for  the  TC  (51  FR  21648, 
June  13, 1986). 

The  hazardous  constituents  of 
concern  have  carcinogenic  or  other 
chronic  systemic  effects  on  laboratory 
amimals  or  humans  and  have  been 
determined  to  be  present  in  chlorinated 
toluene  wastes  in  sufficient 
concentrations  to  pose  a  substantial 

Table  4.— Oral  HBL  Toxicity  Sources 


threat  to  human  health  and  the 
environment.  Tables  4  and  5  summariie 
the  established  RfCs.  RfDs.  RSDs,  or 
MCLs  for  all  of  the  constituents  of 
concern  in  chlorinated  toluene  wastes. 
The  remainder  of  this  section 
summarizes  the  toxicity  of  these 
constituents.  A  more  detailed  discussion 
is  included  in  the  Health  Assessment 
section  of  the  Background  Document  to 
today's  proposal. 


Constituent 


Benzene 

BenzotrlcMofide 

Beniy)  Ghlonde 

Cartxm  TetrachlofKle- 
ChlOfObenzene . .  ..__„ 

Chlorofonn . 

Chtoromethane 


1 ,4.0ichlaiatMNWone. 

Hexachlorobenzene — 

Pentachlorobenzene 

1 .2.4,&-Teftiachiofoben2ene „„ 

1 , 1 .2.2-Tetrachloroettiane _ 

Tetractiioroethylene  • 

Toluene. 

1 ,2.4-Thcblorobanzen«~ 


Oaas 


A 

B2 

B2 

B2/S 

0/S 

B2/S 

B2 

B2 

B2/S 

S 

S 

C 

B2/S 

0/S 

D/S 


Slope  factor 

(mg/kg/ 

day)  ' 


2.9x10-« 
1.3x10" 
1.7x10-' 
1.3x10-' 

6.1x10-' 

»1.3x10-» 

•2.4v10-« 

1.6 


2x10-' 
•5.1x10-' 


Carcin  HBL 
(mg/U 


1x10 
3x10- 
2x10" 
3x10- 


6x10- 
3x10- 
1x10- 
2x10" 


2x10- 
7x10- 


RfD  (fng/ 
Kfl/day) 


7x10r« 
2x10-' 
1x10-« 


8x10-« 
8x10-« 
3x10' 


1X10-' 

'2x10-' 

«  1.3x10-' 


Toxicity 
HBL  (mg/L) 


2x10' 

7x10' 
4x10' 


3x10-» 
3x10-» 
1x10-' 


4x10-' 
7 

5x10' 


MCL(mg/g 


HBL 
leachate 
(mg/U 


5x10  » 


5x 

1x 


7.5x 

■Ix 


10- 
10- 


10' 


5x 

'9x 


10- 


10' 


5x10- 
3x10" 
2x10- 
5x10- 
1x10 
6x10- 
3x10- 
7.5x10- 
1x10- 
3x10- 
1x10- 
2x10- 
5x10- 
1 
9x10' 


Intenm 
H8L 


A,  B.i;,  and  0  refer  to  carcirwgenic  classes,  S  refers  to  systemic  toxicants. 
'  ProiiiDd  MCL. 

*ConiMund'i8  currently  urvler  review,  and  RfD  or  CSF  values  are  not  considered  venfied. 
'  The  B2  classification  cunwitly  is  beino  reevaluated  tiy  the  Office  of  Health  and  Environmental  Assessment. 

RfDs  and  CSFs  obtained  from:  Integrated  Risk  Information  System,  1991:  Health  Effects  Assessment  Summary  Tat>l«s.  FY  1991   OERR  92006-303-(91>1l 
January  1991. 

Table  5.— Inhalation  HBL  Toxicity  Sources 


Constituent 


Benzene 

Benzo  trichloride... 

Benzyl  ctilohde 

Cartxxi  Tetrachloride . 

Chlorot>enzefW. «. 

Chloroform 

Chtoromethane . 

1 ,4-Dichlof  obenzene 

Hexachtorobenzene *. 

Pentachlorobenzene „ _ 

1.2.4,&-Tetrachlorob«nzene ... 

1,1.2.2,-T9trachloroethane 

Tetrachloroethylene 

Toluene 

1 .2,4-Trichlorobenzene 


Ctass 


A 

82 

B2 

B2 

0/S 

B2 

C 

B2/S 

B2 


C 
B2 
D/S 
S 


Slope  factor 

(mg/kg/ 

<)ay)' 


2.9x10-' 

'3x10' 

NO 

5.3x10-' 

8.1x10-' 

•1.3x10-' 
NO 
1.6 


2x10' 
•2x10-' 


Carcin  HBL 
Oig/n") 


0.1 
1x10-' 


0.07 

0.04 
0.3 


o-ooe 


0.02 
2 


RfC(mg/ 
kg/day) 


5x10-' 


NO 

NO 


NO 

0.57 

3x10-» 


Toxicity 
HB|.(j^/ 


20 


700 


2.000 
10 


Status 


a 
b 

a.b,e 
d 

a 
d 
d 
ac 


a— Verified 

l>— Under  CRAVE  review 

c — Based  upon  route-to-route  extrapolation 

d — Interim  . 

NO— Values  not  derived  in  the  source  document 

■CSF  for  bemothchtohde  obtained  from:  US.  EPA    Health  Effects  /Vsaessmerrt  Summary  Tables.  FY  1989.  OERR  920D6-303-(80-l).  January  1989 

•  CSF  Ot>talned  from:  '1 901  Carcvxigen  Assessment  Group  estimate. 

CSF  for  other  compounds  otxained  from:  Integrated  Risk  Information  System,  1991. 

RfCs  obtained  from:  US  EPA  Health  Effects  Assessment  Summary  Tablea,  FY  1991,  OERR  9200  8-303-(91-1).  January  1991. 


Benzane  is  a  Glass  A  carcinogen  with 
a  verified  oral  potency  (slope)  factor  of 
2.9  X  10*'(mg/kg/day)-'basedon 
route-toi-route  extrapolation  from 
inhalation  studies,  a  verified  inhalation 


potency  factor  of  2.9  X  10' 'mg/kg/ 
day)'',  and  an  MCL  of  5  x  10~*mg/L. 
The  inhalation  slope  factor  is  based  on 
occupational  exposure  to  humans 
resulting  in  leukemia.  Studies  have 


shown  an  increased  incidence  of 
nonlymphocytic  myeloid  leukemia  from 
occupational  exposure  and  increased 
incidence  of  neoplasia  of  the  oral  cavity, 
lung,  liver,  and  zymbal  gland  in  rats  and 
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mice  exposed  by  inhalation  and  by 
gavage. 

Benzotrichloride  is  a  Class  B2 
carcinogen  with  an  oral  potency  factor 
of  13  (mg/kg/day)' '  and  an  interim 
inhalation  potency  factor  of  3  X  10"* 
(mg/kg/day)' '.  The  oral  factor  is  based 
on  a  25-week  study  on  mice  gavaged 
with  benzotrichloride  that  resulted  in 
lung  tumors.  The  inhalation  factor  was 
derived  from  a  1-year  study  on  mice  that 
resulted  in  lung  tumors.  A  dose 
dependent  increase  in  the  incidence  of 
carcinoma  of  the  stomach,  lungs,  and 
thymus  was  observed  in  female  mice 
treated  by  gavage  with  doses  of  0  to  25.7 
mg/kg/day  benzotrichloride  for  25 
weeks.  Also,  a  high  incidence  of  lung 
tumors  was  observed  in  mice  following 
inhalation  exposure  to  1.6  parts  per 
million  (ppm)  benzotrichloride  for  2 
days/week  for  12  months.  An  increased 
incidence  of  gastric  and  respiratory 
cancers  also  has  been  reported  in 
workers  exposed  to  mixtures  of 
benzotrichloride,  benzyl  chloride,  and 
toluene  in  the  manufacture  of  benzoyl 
chloride  and  other  chlorinated  toluenes. 

Benzyl  chloride  has  been  classified  as 
a  B2  carcinogen  with  a  verified  oral 
potency  factor  of  1.7  X  10"'(mg/kg/ 
day)" '  based  on  a  2-year  study  on  rats 
that  resulted  in  thyroid  tumors.  A 
National  Cancer  Institute  bioassay 
study  exposing  mice  to  benzyl  chloride 
(50  to  100  mg/kg/day  by  gavage)  for  2 
years  resulted  in  a  dose-dependent 
increased  incidence  of  forestomach 
carcinoma,  and  an  increased  incidence 
of  liver,  circulatory  system,  and 
pulmonary  tumors.  Female  rats  treated 
with  15  or  30  mg/kg/day  had  dose- 
related  increased  incidence  of  C-cell 
adenoma/carcinoma  of  the  thyroid. 

Carbon  tetrachloride  is  a  class  B2 
carcinogen  and  a  systemic  toxicant  with 
an  MCL  of  5  X  10"*  mg/L  and  a  verified 
oral  slope  factor  of  1.3  X  10"'  (mg/kg/ 
day)"'  based  on  several  gavage  studies 
that  resulted  in  liver  tumors  in  various 
species,  and  a  verified  oral  RfD  of  7  x 
10"*  mg/kg/day  based  on  a  12-week 
study  on  rats  that  resulted  in  liver 
lesions.  Using  route-to-route 
extrapolation  from  the  oral  studies,  the 
verified  inhalation  slope  factor  is  5.3  X 
10"* (mg/kg/day)"'.  Several  studies  of 
occupational  exposure  have  suggested 
that  workers  exposed  to  carbon 
tetrachloride  may  have  an  excess  cancer 
risk.  Oral  doses  have  resulted  in  fatty 
infiltration,  release  of  liver  enzymes, 
inhibition  of  cellular  enzyme  activities, 
inflammation,  and  cellular  necrosis 
observed  in  rats  and  mice.  Inhalation 
exposure  also  produced  hepatotoxicity 
in  guinea  pigs,  rats,  monkeys,  rabbits, 
and  dogs. 


Cblorobenzene  is  a  systemic  toxicant 
with  a  verified  oral  RfD  of  2  X  10"*  mg/ 
kg/day  based  on  a  90-day  study  that 
resulted  in  liver  and  kidney  effects  in 
dogs,  and  an  MCL  of  0.1  mg/L.  In 
humans,  exposure  to  cblorobenzene  by 
inhalation  causes  central  nervous 
system  depression  and  irritation  of  the 
eye  and  respiratory  tract.  Effects  such  as 
mortality,  retarded  growth,  increased 
liver  and  kidney  weights,  polyuria  and 
porphyria,  histopathologic  changes  in 
the  liver,  kidneys,  and  lymphoid  tissue, 
neurotoxic  effects,  and  blood  chemistry 
changes  have  been  observed  in  rats, 
mice,  and  dogs. 

Chloroform  is  a  Class  B2  carcinogen 
with  a  verified  oral  potency  factor  of  6.1 
X  10"*  (mg/kg/day)" '  based  on  a  2-year 
study  that  resulted  in  kidney  tumors  in 
rats.  It  is  also  a  systemic  toxicant  by  the 
oral  route  with  a  verified  oral  RfD  of  1 
X  10"' mg/kg/day  based  on  a  7.5-year 
study  that  resulted  in  liver  lesions  in 
dogs.  The  verified  inhalation  potency 
factor  is  8.1  X  10"*{mg/kg/day)"*based 
on  studies  on  mice  that  resulted  in  liver 
tumors.  There  were  increases  in  the 
incidence  of  renal  epithelial  tumors, 
thyroid  tumors,  and  hepatocellular 
carcinomas  in  mice  dosed  orally  with 
chloroform.  Workers  exposed  to 
chloroform  by  inhalation  at  levels  from 
about  10  to  1,000  mg/m'  for  1  to  4  years 
was  reported  to  be  associated  with  an 
increased  incidence  of  viral  hepatitis 
and  enlarged  liver. 

Chloromethane  (methyl  chloride)  is  a 
Class  C  carcinogen  with  an  interim 
inhalation  potency  factor  of  1.3  X  10"* 
(mg/kg/day)"'  based  on  a  24-month 
study  that  resulted  in  kidney  tumors  in 
mice. 

Using  route-to-route  extrapolation,  the 
interim  oral  potency  factor  is  1.3  X  10"* 
(mg/kg/day)"'.  This  compound  is  under 
review  by  CRAVE  and  the  results  of 
that  review  will  be  presented  by  the 
Agency  at  a  later  date.  Repeated  and 
prolonged  human  exposure  to 
concentrations  greater  than  1  mg/m' 
can  result  in  central  nervous  system 
effects  including  blurred  vision, 
headache,  nausea,  loss  of  coordination, 
and  personality  changes.  Hematological 
effects  were  reported  in  mice  as  spleen 
enlargement  and  hemoglobinuria  upon 
chloromethane  inhalation  exposure. 

1,4-Dichlorobenzene  is  a  Class  B2 
carcinogen  with  an  interim  oral  potency 
factor  of  2.4  X  10"*  (mg/kg/day)  '. 
based  on  a  103-week  study  on  mice  that 
resulted  in  liver  tumors,  and  has  an  MCL 
of  0.075  mg/L.  1,4-Dichlorobenzene  is 
also  a  systemic  toxicant  by  the  air  route. 
The  interim  inhalation  RfC  is  0.2  mg/kg/ 
day  based  on  a  56-week  study  on  rats 
that  resulted  in  liver  and  kidney  effects. 


In  a  bioassay  on  1,4-dichlorobenzene  in 
rats  and  mice,  treatment-related 
neoplastic  effects  included  renal 
adenocarcinomas  in  male  rats  and 
carcinomas  and  adenomas  in  the  liver  of 
male  and  female  mice. 

Hexachlorobenzene  is  a  Class  B2 
carcinogen  and  a  systemic  toxicant  with 
a  proposed  MCL  of  1  x  10"*  mg/L  and  a 
verified  oral  potency  factor  of  1.6  (mg/ 
kg/day)"'  based  on  a  dietary  study  on 
hamsters  that  resulted  in  liver  tumors, 
and  has  a  verified  oral  RfD  of  8  X  10"* 
mg/kg/day  based  on  a  130  week  study 
on  rats  that  resulted  in  liver  and 
hemato-logic  effects.  Based  on  route-to- 
route  extrapolation,  the  verified 
inhalation  slope  factor  is  1.6  (mg/kg/ 
day)"'.  Two-year  feeding  studies  with 
Syrian  Golden  hamsters  have  shown 
tumors  in  the  thyroid,  liver,  and  adrenal. 
Acute  toxicity  of  hexachloro-benzene  in 
rats,  rabbits,  and  cats  is  low.  but 
subchronic  and  chronic  exposure  in 
laboratory  animals  and  humans  results 
in  severe  porphyria.  Feeding 
hexachlorobenzene  to  rats  produces 
neurologic  symptoms,  increased  liver  to 
body  weight  ratios,  and  suppression  of 
the  immune  system. 

Pentachlorobenzene  is  a  systemic 
toxicant  with  a  verified  oral  RfD  of  8  X 
10"*  mg/kg/day  based  on  liver  and 
kidney  toxicity  studies.  Characteristic 
toxic  ejects  in  rats  from  oral  doses 
include  decreased  activity, 
hypersensitivity  to  touch,  and  tremors. 
In  subchronic  exposure  of 
pentachlorobenzene  in  rats  for 
reproductive  studies,  liver  porphyrins 
were  slightly  elevated  in  females  and 
hepatocellular  enlargement  was  noted  in 
pups. 

1,2,4,5-Tetrachlorobenzene  is  a 
systemic  toxicant  with  a  verified  oral 
RfD  of  3  X  10"*  mg/kg/day.  Oral  dose- 
dependent  effects  of  3.4  to  32  mg/kg/day 
of  1,2,4,5-tetrachlorobenzene  in  rats  (28 
days)  included  liver  and  kidney  lesions. 
Chronic  exposure  in  dogs  (5  mg/kg/day 
in  diet  for  2  years)  altered  levels  of 
serum  alkaline  phosphatase  and  total 
bilirubin  content. 

1,1.2,2-Tetrachloroethane  has  been 
classified  as  a  Class  C  carcinogen  with 
a  verified  oral  potency  factor  of  2  X  10" ' 
(mg/kg/day)"'  based  on  the  increased 
incidence  of  hepatocellular  carcinoma  in 
mice  observed  in  a  National  Cancer 
Institute  study.  Based  on  route-to-roufe 
extrapolation,  the  verified  inhalation 
slope  factor  is  2  X  10"'  (mg/kg/day)"'. 
Mice  and  rats  exposed  to  1.1.2,2- 
tetrachloroethane  by  inhalation  had 
fatty  degeneration  and  hyperplasia  of 
the  liver,  and  oral  exposure  produced 
kidney  inflammation.  Humans  exposed 
to  1,1,2,2-tetrachloroethane  by 
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inhalation  show  central  nervous  system 
effects  characterized  by  dizziness, 
tremors,  numbness,  drowsiness,  and 
headache. 

Tetrachloroethylene 
(perchloroethytene,  PCE)  is  a  Class  B2  ' 
carcinogen  with  an  MCL  of  5  x  10"' 
mg/L  The  interim  oral  potency  factor  of 
5.1  X  10**(mg/kg/day)"' was  based  on 
evidence  of  liver  tumors  observed  in 
rats  that  were  fed  PCE  by  gavage.  PCE  is 
also  a  systemic  toxicant  with  a  verified 
oralRfDofl  X  10"*  mg/kg/day  based 
on  hepatotoxicity  in  mice  that  were  fed 
PCE  by  gavage  for  6  weeks.  The  study 
concluded  that  PCE  containing 
stabilizers  was  a  liver  carcinogen  in 
male  and  female  mice  that  were 
administered  orally  for  78  weeks.  In  a 
separate  study,  male  mice  exposed  to 
200  ppm  PCE  exhibited  a  significantly 
increased  incidence  of  mononuclear  cell 
leukemia  and  an  increased  incidence  of 
renal  tubular  adenomas/carcinomas. 
Occupational  exposure  by  humans  to 
PCE  have  resulted  in  liver,  kidney,  and 
central  nervous  system  effects.  Gavage 
studies  for  78  weeks  of  exposure  to  rats 
and  mice  showed  a  very  high  incidence 
of  nephrotoxicity. 

Toluene  is  a  systemic  toxicant  with  an 
MCL  of  1  mg/L.  The  interim  oral  RfD  of 
2  X  0"'mg/kg/day  is  based  on  route-to- 
route  extrapolation  of  chronic  inhalation 
studies  in  rats  that  resulted  in  central 
nervous  system  effects.  The  interim 
inhalation  RfC  is  0.57  mg/kg/day  based 
on  central  nervous  system  effects  and 
eye  and  nose  irritation  in  humans.  The 
primary  effect  due  to  toluene  exposure 
via  inhalation  is  depression  of  the 
central  nervous  system.  Exposure  of 
humans  to  toluene  in  the  range  of  100  to 
500  ppm  have  elicited  central  nervous 
system  effects  such  as  fatigue, 
confusion,  and  impaired  coordination  as 
well  as  impairment  in  reaction  time, 
perception,  and  motor  control  and  motor 
function. 

1.2,4-Trichlorobenzene  is  a  systemic 
toxicant  with  a  proposed  MCL  of  9  x 
10"*  mg/L  and  an  interim  oral  RfD  of  1.3 
X  10"^  mg/kg/day  based  on  a  90-day 
study  on  rats  that  resulted  in  increased 
liver  to  body  weight  ratio.  The  interim 
inhalation  RfC  is  3  X  10"' mg/kg/day 
based  on  a  3-month  inhalation  study 
that  resulted  in  increased  uroporphyrin 
levels  in  rats.  Dermal  applications  of 
1.2.4-trichlorobenzene  on  rabbits 
produce  slight  to  severe  erythema, 
severe  scaling,  desquamation,, 
encrustation,  and  some  hair  loss.  In  a  3- 
year  study,  mice  painted  with  1,2,4- 
trichlorobenzene  exhibited  excitability. 


*  The  B2  classification  for  PCE  is  being  re- 
evaluated by  the  Office  of  Health  and 
Environmental  Assessment. 


panting,  keratinization,  and  local  skin 
thickening. 

(For  additional  information  on  the 
toxicity  of  these  hazardous  constituents, 
see  the  Chlorinated  Toluene  Health 
Assessment  Document  and  associated 
materials  available  from  the  Public 
Docket  at  EPA  Headquarters.  See 
ADDRESSES  section.) 

5.  Mobility  and  Persistence  of 
Constituents  in  Chlorinated  Toluene 
Wastes 

As  discussed  above,  the  Agency  has 
obtained  data  demonstrating  that  the 
constituents  found  in  the  wastes 
generated  by  the  production  of 
chlorinated  toluenes  are  carcinogens 
and/or  systemic  toxicants.  However,  for 
a  constituent  to  be  a  threat  to  human 
heahh  and  the  environment,  it  must  be 
both  toxic  and  capable  of  reaching  a 
human  or  environmental  receptor.  The 
Agency  has  evaluated  the  potential  for 
constituents  of  concern  in  chlorinated 
toluene  wastes  to  reach  a  receptor  by 
considering  mobility  and  persistence  of 
each  constituent. 

In  summary,  the  Agency  has  found 
that  each  of  the  constituents  of  concern 
has  the  potential  to  reach  environmental 
receptors  by  either  the  ground-water 
scenario  and/or  the  air  transport 
scenario.  All  of  the  constituents,  with 
the  exception  of  benzotrichloride  and 
benzyl  chloride,  are  believed  to  pose  a 
threat  by  the  ground-water  transport 
route.  Benzotrichloride  and  benzyl 
chloride,  as  well  as  a  number  of  other 
constituents  of  concern,  are  believed  to 
be  a  threat  to  human  health  by  the  air 
transport  scenario. 

Mobility  is  the  ability  of  a  constituent 
to  migrate  from  a  waste  to  a  transport 
medium,  such  as  air  or  ground  water. 
Persistence  is  a  measure  of  a 
constituent's  stability  or  its  resistance  to 
degradation  in  the  environment.  To 
assess  mobility  and  persistence,  the 
Agency  has  identified  environmental 
release  and  transport  pathways 
representing  reasonable  worst-case 
management  and  disposal  scenarios.  By 
assessing  these  pathways,  potential 
exposure  can  be  estimated.  Thus,  if  a 
constituent  is  sufficiently  mobile  and 
does  not  degrade  as  it  moves  along  an 
environmental  pathway,  a  potential 
exists  that  the  constituent  will  reach  a 
receptor  and  threaten  human  health  and 
the  environment. 

Based  on  current  management 
practices  in  the  chlorinated  toluene 
industry,  the  two  exposure  pathways 
that  create  the  most  significant  human 
health  threats  are  ground  water  and  air. 
Both  of  these  pathways  have  been 
evaluated  by  the  Agency.  (For 
additional  information  on  the  fate  and 


transport  of  these  hazardous 
constituents,  see  the  Chlorinated 
Toluene  Health  Assessment  Document 
and  associated  materials  available  from 
the  Public  Docket  at  EPA  Headquarters. 
See  ADDRESSES  section.) 

The  Agency  assesses  mobility  by 
estimating  the  concentration  at  which  a 
constituent  could  migrate  from  the 
waste  disposal  or  storage  unit  to  the 
underlying  aquifer  or  to  the  air  above 
the  unit.  The  propensity  of  each  specific 
constituent  to  either  leach  or  volatilize 
can  be  estimated  using  well-established 
physical  parameters  as  well  as  historic 
damage  incidence  cases  and  transport 
theories. 

Mobility  and  transport  of  the 
constituents  of  concern  in  ground  water 
may  be  controlled  by  one  of  three 
mechanisms:  (1)  If  the  waste  is  solid,  the 
constituents  may  leach  from  the  solid 
phase  to  an  aqueous  phase;  (2)  if  the 
waste  is  liquid,  the  constituents  may 
enter  the  ground  water  directly:  or  (3)  if 
the  waste  forms  an  insoluble  but  mobile 
liquid  phase,  the  constituents  may 
migrate  as  a  discrete  nonaqueous  phase. 
The  wastes  proposed  for  listing  today 
are  organic  liquid  wastes;  therefore,  the 
last  two  mechanisms  are  the  most  likely 
ground-water  transport  scenarios. 

For  two-phase  migration,  the 
nonaqueous  phase  may  exist  as  oily 
sludges,  lenses,  or  a  floating  oil  layer  on 
the  water  table.  Because  nonaqueous 
phases  differ  from  the  aqueous  phase  in 
their  chemical  and  physical  properties 
(including  density),  the  nonaqueous 
phase  may  migrate  independently  of  the 
ground-water  flow. 

Numerous  cases  exist  where  toxic 
constituents  are  present  in  ground  water 
in  concentrations  that  far  exceed  their 
solubility.  Although  exact  reasons  for 
these  phenomena  are  not  fully 
understood,  the  Agency  believes  that 
they  are  primarily  the  result  of  the  oily 
nature  of  these  wastes  and  solvent- 
assisted  transport.  The  damage 
incidence  cases  presented  in  today's 
proposal  illustrate  the  mobility  of  the 
contaminants  of  concern. 

When  assessing  the  air  pathway, 
constituents  must  be  evaluated 
considering  the  waste  management  and 
transport  scenario  to  determine  if  they 
are  sufficiently  mobile  to  support  an  air 
plume  capable  of  threatening  human 
health.  The  key  parameters  used  to 
estimate  the  mobility  of  constituents 
into  the  air  are  the  vapor  pressure  of  the 
pure  substance  and  the  Henry's  law 
constant  of  the  compound. 

The  Agency  has  evaluated  several  air 
release  scenarios  using  these 
parameters  and  has  found  that  a  number 
of  constituents,  including 
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benzotrichloride.  may  present  a  threat  to 
human  health  and  the  environment  by 
the  air  transport  pathway.  These  •ir 
transport  assessments  are  consistent 
with  the  assessments  used  by  the 
Agency  in  its  air  emissions  rule  and  use 
the  Stationary  Tank  Loading  and 
Stationary  Tank  Storage  models  to 
estimate  releases  from  tanks  and 
materials  balance  calculations  for 
incineration.  The  estimated  losses  are 
applied  to  the  SCREEN,  an  air 
dispersion  aaodel  that  executes  the 
screening  procedures  for  estimating  the 
transport  of  these  constituents  after 
release  from  stationary  sources.  These 
evaluations  are  presented  in  detail  in 
the  Public  Docket.  (For  additional 
information  on  the  air  transport 


assessments  see  the  Chlorinated 
Toluene  Health  Assessment  Background 
Document  and  associated  materials 
available  from  the  Public  Docket  at  EPA 
Headquarters.  See  addresses  section.) 

Persistence  can  be  evaluated  by 
considering  the  various  rates  of 
degradation  or  adsorption  that  affect  the 
compound  during  transport  A  number 
of  factors  can  potentially  dilute  or 
attenuate  a  compound  during  transport. 
Many  of  these  processes,  including 
biodegradation,  photolysis,  and 
adsorption,  only  afl^ect  constituent 
concentrations  under  certain  situations. 
Under  reasonable  worst-case  scenarios, 
these  processes  and  many  others  cannot 
be  relied  upon  to  attenuate  constituents. 
Therefore,  the  Agency  has  chosen  to 


consider  hydrolysis  as  the  o«ly 
significant  and  reliable  degradation 
process  operating  in  these 
environmental  pathways. 

Table  6  presents  the  relevant 
hydrolysis  half-lives  of  each  compound 
in  water  and  air.  All  of  these 
constituents,  except  benzotrichloride, 
benzyl  chloride,  and  1.1,2^- 
tetrachloroethane,  are  highly  persistent 
and  have  the  potential  for  human 
exposure.  Due  to  the  rate  at  which  they 
hydrolyze,  benzotrichloride  and  benzyl 
chloride  are  considered  a  threat  to 
human  health  and  the  enyironment 
through  air  pathways  only.  1.1.2,2- 
Telrachloroethane  is  moderately 
persistent  and  may  be  a  threat  by 
ground  water  or  air. 


Table  6.— Persistence  of  Constituents  of  Concern 


Constrtuents  o«  concern 


Benzene 

BenzotrichtorKle 

Benzyl  Chtoode 

Ca(tX)n  TetiacNonde.- 

Chlorobenzene 

Chkxoform 


CMorofnettwne 

1 ,4-OichlofObenzene..._ — 

Hexachtoroberweoe 

Pentachlofobenzone 

1.2,4,  5-TetrachlOfObenzane.. 

1 , 1 ,2,2-TetrachloroeThane 

Tetractitofoettiytene 

Totoene 

1 .2.4-TnchlorobefHaoe 


tHydrotysJS  hatt-tlte 
m  vmler 


Persistence  in 
water 


fCS 

19s(1) 

I5h(l) 

7000  y  (1)...- 

NES  (2) 

3500  y  (1) 

(2) 

NES  (2) 

NES  (2) „ 

>900y(3) 

>flO0y(3)..„ 

100  d  (4) 

NES  (2) -. 

NES  (2). 

NES  (2) _ 


High.. 
Low.. 
Low.. 
High.. 
High.. 
High.. 

High.. 
High.. 
High.. 
Med.. 
High.. 
High.. 
High.. 


Hydrolysis  haW-We 
in  m 


1.6  h. 

190  d 

NES _ 

NES. _. 

NES 

NES 

NES 

NES 

NES _. 

NES 

300  d_ 

NES 

NES 

NES 


PersistefKe  m 


Low 

Medium 

High. 

High. 

High. 

High. 

High. 

High. 

High. 

r«gn. 

Medium. 

High. 

High. 

High. 


NES — Not  errmyinneotatty  significant  doe  to  one  of  the  following: 
—extremely  slow  bydroi^  rate, 
—no  hydKJiyzabie  groups  on  molecule. 
Hydrolysis  hatf-ttves  in  air  are  typically  30  to  300  times  that  of  the  correspondmg  half^tife  m  water  due  to  the  varying  nnoisture  content  in  air.  The  hydrotysis  values 
presented  lor  air  are  lor  300  times  the  hydrolysis  rate  in  water. 

Unless  othervMse  specified,  afl  values  are  from:  Superfund  Pubhc  Haalth  Evakieoon  Manual.  October  1986.  U.S.  EPA  Office  ol  Remedial  Response.  EPA  Contract 
No.  68-01-7090.  „ 

(1)  W   H/labey  and  T.  Mill   "Critical  Review  of  Hydrolysis  of  Organic  Compouixls  in  Water  Under  Environmental  Conditwns."  Journal  d  Physics/  Chemsoy 
Re^renceOata  7(2)  1978.  pp.  383-415 

(2)  W  R  Mat)ey  el  at.  Aquaoc  Fate  Process  Data  for  Organic  PnonP/  Pollutants.  July  1981.  U.S.  EPA-440/4-81-014  Final  Draft  Report. 

(3)  J.  Jackson  Ellington  et  al.  I^easurement  ol  Hydrolysis  Rate  Constants  Ux  Evaluation  ol  Hazardous  Waste  Land  Disposal:  Volume  1  Data  on  70  Chemicals 
1988  U  S  EPA,  Office  of  Research  and  Development. 

(4)  N  Lee  WoHe.  Screenrjg  ol  HydrolylK  Reactivity  ol  OSW  Chemicals.  U.S.  EPA  Office  of  SoM  Waste. 


In  theory,  benzotrichloride  and  benzyl 
chloride  undergo  rapid  hydrolysis 
[aqueous  half-life  in  water  at  pH  7  and 
25"C  is  1^  seconds  and  15  hours, 
respectively  (Mabey  and  Mill  1978))  to 
form  benzoic  acid  and  hydrochloric 
acid.  However,  the  presence  of 
benzotrichloride  and  benzyl  chloride 
has  been  reported  in  ground  water  at  an 
abandoned  waste  site  excavation  effort 
at  Love  Canal,  Niagara  Falls.  New 
York.'  in  industrial  wastewater 


effluents,*  in  Delaware  River  water," 
and  in  surface  waters  in  New  Jersey." 

The  remaining  constituents  of  concern 
have  also  been  foimd  at  other 
documented  damage  incidence  sites  and 
in  the  ground  water  at  these  sites.  These 
cases  do  not  necessarily  describe 


*  U.S.  EPA.  Damage  incideni»08ia  daae.  Damage 
Incident  «1194. 


*  International  Agency  for  Research  on  Cancer 
(lARC).  1982.  lARC  Monographs  on  the  Evaluation 
of  the  Carcinogenic  Risk  of  Chemicals  to  Man. 
Benzyl  Chloride.  Volume  29.  WHO.  lARC  Lyon. 
France,  p.  4&-S3.  89-81. 

'  Sheldon.  L.S.  and  R.A.  Httes.  1978.  Organic 
Compounds  in  the  Delaware  River.  Environ.  Sci. 
TechnoL  12:1188-1194. 

•  Pellizzari.  E.O..  MJ}.  Ehckson.  and  Rj\. 
Zweidinger.  1979.  Formulation  of  Preliminary 
Assessment  of  Halogenated  Organic  Compounds  in 
Man  and  Environmental  Media.  U.S.  EPA.  Research 
1  riangle  Park.  North  Carolina.  EPA  560/13-79-006. 


damage  from  disposal  of  chlorinated 
toluene  wastes  alone,  but  they  do 
provide  evidence  of  the  mobility  of  these 
constituents  from  a  variety  of  disposal 
environments  and  persistence  of  the 
constituents  of  concern  in  ground  water. 

(For  additional  damage  incidents 
cases  and  details,  see  the  Chlorinated 
Toluene  Health  Assessment  Document 
and  associated  materials  available  from 
the  Public  Docket  at  EPA  Headquarters. 
See  ADDRESSES  section.) 

III.  Impact  of  Future  Land  Disposal 
Restrictions  (LDR)  Determioations 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  impose 
substantial  new  responsibilities  on 
those  who  handle  hazardous  waste. 
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HSWA  prohibits,  in  particular,  the 
continued  placement  of  hazardous 
waste  in  or  on  the  land  unless  the 
Agency  makes  the  determination  that 
the  prohibition  is  not  required  to  protect 
human  health  and  the  environment  for 
as  long  as  the  waste  remains  hazardous. 
Land  disposal  of  these  wastes  is  only 
allowed  if  the  wastes  meet  treatment 
standards  promulgated  by  the  Agency, 
unless  it  has  been  demonstrated  to  the 
Administrator,  to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  constituents  from  the 
disposal  unit  or  injection  zone  for  as 
long  as  the  wastes  remain  hazardous 
(RCRA  section  3004(d)).  These  treatment 
standards  must  substantially  reduce  the 
toxicity  of  or  the  likelihood  of  migration 
of  hazardous  constituents  from  the 
wastes.  The  statute  also  established  a 
rigorous  schedule  for  making 
determinations  regarding  the  continued 
land  disposal  of  these  wastes.  This 
schedule  placed  special  emphasis  on  all 
hazardous  wastes  that  were  identified 
prior  to  the  enactment  of  HSWA 
(November  8, 1984).  As  of  May  8, 1990. 
treatment  standards  have  been 
promulgated  for  all  of  the  pre-HSWA 
listed  wastes,  all  of  the  characteristic 
pre-HSWA  wastes,  and  several  post- 
HSWA  wastes. 

The  Agency  is  also  required  to  make  a 
land  disposal  prohibition  determination 
for  any  hazardous  waste  that  is  newly 
identified  or  listed  in  40  CFR  part  261 
after  November  8, 1984,  within  six 
months  of  the  date  of  identification  or 
listing  (RCRA  section  3004(g)(4).  42 
U.S.C.  6924(g)(4)).  Once  promulgated, 
the  wastes  being  proposed  to  be  listed 
in  today's  notice  would  be  subject  to 
this  requirement. 

This  section  of  today's  preamble 
addresses  activities  EPA  is  planning  to 
perform  in  order  to  comply  with  the 
mandatory  requirements  to  develop  land 
disposal  restrictions  for  these  wastes. 
The  Agency  is  requesting  comments  and 
information  in  the  areas  of  pollution 
prevention,  recycling,  treatment,  and 
treatment  capacity  for  these  wastes. 

A.  Request  for  Comment  on  the 
Agency's  Approach  to  Pollution 
Prevention  in  the  LDR  Program 

EPA  has  made  considerable  progress 
over  the  years  in  improving 
environmental  quality  through  its  media- 
specific  pollution  control  programs. 
Standard  industrial  practice,  however, 
has  traditionally  relied  primarily  on  land 
dispc^al  of  solid  wastes,  including  those 
residuals  generated  from  the  control  of 
air  and  water  emissions.  As  a  fallout  of 
the  national  energy  crisis  in  the  1970'8, 
industry  began  to  reduce  the  generation 
and  dinposad  of  many  wastes  by 


recycling  some  wastes  as  fuel 
substitutes  where  such  technologies 
were  relatively  easy  to  apply.  In  the 
1980's,  industry  also  began  reducing  the 
generation  of  certain  wastes  in  response 
to  higher  disposal  costs,  environmental 
regulation,  and  liability  concerns. 

In  1984,  when  HSWA  was  enacted, 
the  Agency  established  elimination  or 
reduction  of  wastes  as  the  first  priority 
for  managing  all  wastes,  and  recycling 
and  treatment  as  the  second-most 
preferred  waste  management  methods. 
Land  disposal  was  established  as  the 
least  preferred  means  of  managing 
wastes,  although,  land  disposal  was 
recognized  as  necessary  for  some 
wastes,  provided  they  were  treated  prior 
to  disposal. 

The  Agency  seeks  to  implement  this 
policy  in  part  through  its  regulation  of 
wastes  from  the  chlorinated  toluene 
industry.  To  this  end,  the  Agency 
intends  to  gather  information  on 
pollution  prevention  potential  wherever 
feasible  and  thus  is  requesting  comment 
on  particular  opportunities  for  volume 
and  toxicity  reduction  for  the 
chlorinated  toluene  wastes  proposed  to 
be  listed  as  hazardous  in  today's  rule. 
Through  cooperative  efforts  such  as 
these,  the  Agency  can  better  inform  the 
public  and  make  enlightened  decisions 
on  regulatory  matters.  At  the  same  time, 
the  information  collected  as  a  response 
to  today's  notice  can  be  assembled, 
evaluated,  and  potentially  disseminated 
through  the  Agency's  technology 
transfer  program,  potentially  resulting  in 
short-term  positive  impacts  on  volume 
reductions.  The  Agency  points  out  that 
even  if  the  listing  of  these  wastes  is  not 
promulgated,  the  pollution  prevention 
approaches  submitted  in  response  to 
this  notice  still  can  be  very  useful  to 
regulatory  agencies,  and  disseminated  in 
the  interest  of  national  pollution 
prevention. 

Successful  reduction  in  waste 
generation  is  often  erroneously 
perceived  by  industry  as  resulting  only 
from  complex  and/or  expensive  process 
changes;  however,  there  may  be 
relatively  simple,  easily  implemented 
solutions  that  will  achieve  this  goal. 
Defined  process  control,  waste 
segregation,  and  good  housekeeping 
practices  can  often  result  in  significant 
volume  reduction.  Evaluations  of 
existing  processes  may  also  point  out 
the  need  for  more  complex  engineering 
approaches  [e.g.  waste  reuse,  secondary 
processing  of  distillation  bottoms,  and 
use  of  vacuum  pumps  instead  of  steam 
jets)  to  achieve  pollution  prevention 
objectives.  Simple  physical  audits  of 
current  waste  generation  and  in-plant 
management  practices  for  the  wastes 


can  also  yield  positive  results.  These 
audits  often  turn  up  simple 
nonengineering  practices  that  can  be 
successfully  implemented. 

Pollution  prevention  opportunities  for 
the  manufacturing  processes  generating 
chlorinated  toluene  wastes  (K149,  K150, 
and  K151)  may  jjotentially  result  in 
significant  reductions  in  waste 
generation  and,  thus,  considerable  cost- 
savings  for  the  industry.  The  Agency  is 
interested  in  comments  and  data  on 
such  opportunities,  including  both 
successful  and  unsuccessful  attempts  to 
reduce  waste  generation,  as  well  as  the 
potential  for  volume  or  toxicity 
reductions.  It  is  also  possible  that,  owing 
to  previous  implementation  of  waste 
minimization  procedures,  some  facilities 
or  specific  processes  have  very  little 
potential  for  decreases  in  waste 
generation  rates  or  toxicity.  The  Agency 
is  particularly  interested  in  such  specific 
information  as:  (1)  Data  on  the 
quantities  of  wastes  that  have  been  or 
could  be  reduced;  (2)  a  means  of 
calculating  percentage  reductions  that 
are  achievable  (accounting  for  changes 
in  production  rates);  (3)  the  potential  for 
reduction  in  toxicity  and  mobihty  of  the 
wastes;  (4)  the  results  of  waste  audits 
that  have  been  performed;  and  (5) 
potential  cost  savings  that  can  be  (or 
have  been)  achieved. 

B.  Request  for  Comment  on  the  Agency's 
Approach  to  the  Development  of  BOAT 
Treatment  Standards 

While  the  Agency  prefers  source 
reduction/pollution  prevention  and 
recycling/recovery  over  conventional 
treatment,  inevitably,  some  wastes  (such 
as  residues  from  recycling  and 
inadvertent  spill  residues)  will  be 
generated.  Thus,  standards  based  on 
treatment  using  BDAT  will  be  required 
to  be  developed  for  these  wastes. 

(Note:  The  Agency  does  recognize  there 
may  be  some  special  situations  where  the 
generation  of  a  particular  waste  can  be 
totally  eliminated.  This  is  unlikely,  however, 
for  most  wastes.) 

A  general  overview  of  the  Agency's 
approach  in  performing  analysis  of 
BDAT  for  hazardous  wastes  can  be 
found  in  section  III.A.l.  of  the  preamble 
to  the  final  rule  for  Third  Third  wastes 
(55  FR  22535-22542,  June  1, 1990).  If  the 
proposed  listing  of  chlorinated  toluene 
wastes  identified  in  today's  notice  is 
promulgated  in  a  later  rulemaking,  the 
Agency  may  develop  BDAT  treatment 
standards  for  these  wastes  based  on  the 
transfer  of  performance  data  from  the 
treatment  of  wastes  with  similar 
chemical  and  physical  characteristics  or 
similar  concentrations  of  hazardous 
constituents.  It  is  likely  that  the 
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treatment  standards  will  be  established 
for  both  wastewater  and  nonwastewater 
forms  of  these  wastes  on  a  constituent- 
specific  basis,  with  the  regulated  BOAT 
constituents  selected  based  on  their 
presence  in  the  untreated  wastes.  These 
constituents  are  not  necessarily  limited 
to  the  hazardous  constituents  identified 
as  present  in  the  wastes  in  today's 
proposed  rule. 

The  technologies  required  by  and 
those  forming  the  basis  of  the  treatment 
standards,  in  general,  are  determined  by 
whether  the  wastes  contain  organics 
and/or  metals.  For  wastes  containing 
primarily  organics,  the  Agency  has 
found  that  incineration  and  other 
thermal  destruction  techniques  can 
destroy  most  organics  to  concentrations 
at  or  near  the  limit  of  detection  as 
measured  in  the  ash  residues.  Many 
people,  however,  are  apprehensive 
about  incineration  of  hazardous  wastes 
and  prefer  the  use  of  alternative 
treatment  technologies  for  wastes  that 
must  be  treated.  While  the  Agency 
believes  that  incineration  and  other 
thermal  destruction  technologies 
achieve  a  level  of  relatively  complete 
destruction  for  the  organics.  it  typically 
establishes  concentration-based 
standards  based  on  these  data  rather 
than  requiring  the  wastes  to  be 
incinerated.  Thus,  any  alternative 
technologies  that  can  achieve  these 
levels  may  be  used.  In  fact,  where 
alternative  treatment  technologies 
cannot  achieve  these  levels,  but  achieve 
reasonably  comparable  results,  the 
Agency  may  promulgate  adjusted 
treatment  standards  achievable  by  both 
incineration  and  the  alternative 
technologies  (e^.,  the  treatment 
standards  for  petroleum  refinery  wastes 
(K048-K052)  are  achievable  by  critical 
fluid  extraction,  thermal  desorption.  or 
incineration).  Since  metals  are  never 
destroyed,  any  wastes  containing  metals 
must  be  directly  reused,  extracted  for 
recovery,  chemically  stabilized,  or 
generated  such  that  the  metals  are  in  a 
chemical  state  that  represents  the  least 
toxic  form  when  in  a  land  disposal  unit. 
Wastes  containing  both  organics  and 
metals  are  usually  incinerated.  Metals 
typically  concentrate  in  the  ash  and  may 
have  to  be  chemically  stabilized. 

Thus,  the  Agency  is  soliciting  data 
and  information  on  appropriate 
treatment  technologies  for  the 
chlorinated  toluene  wastes  proposed  for 
listing  in  today's  rule.  The  Agency  is  not 
proposing  land  disposal  treatment 
requirements  for  chlorinated  toluenes  as 
part  of  today's  rule,  nor  will  such 
requirements  be  incluaed  in  the  final 
version  of  this  rule.  Information  should 
include,  but  not  be  limited  to,  the 


following;  (1)  Technical  descriptions  of 
the  treatment  systems  that  are  currently 
used  for  these  wastes;  (2)  descriptions  of 
alternative  technologies  that  might  be 
c'lrrently  available  or  anticipated  as 
applicable;  (3)  performance  data  for  the 
treatment  of  these  wastes  (in  particular, 
constituent  concentrations  in  both 
treated  and  untreated  wastes,  as  well  as 
equipment  design  and  operating 
conditions):  (4)  information  on  known  or 
perceived  difficulties  in  analyzing 
treatment  residues  or  specific 
constituents;  and  (5)  quality  assurance/ 
control  information  for  all  data 
submissions. 

C.  Request  for  Comment  on  the 
Agency's  Approach  to  the  Analyses  of 
BDA  T  Treatment  Capacity 

In  today's  notice,  the  Agency  is 
proposing  to  hst  wastes  generated  by 
chlorinated  toluene  manufacturing 
processes  as  hazardous  under  40  CFR 
part  261.  Although  data  on  waste 
characteristics  and  current  management 
practices  have  been  gathered  for  the 
purpose  of  listing  the  wastes,  the 
Agency  has  not  evaluated  the  value  of 
these  data  for  the  purposes  of 
developing  specific  BDAT  treatment 
standards  or  assessing  the  capacity  to 
treat  (or  recycle)  these  wastes.  As  a 
result,  we  are  soliciting  comments  on 
the  completeness  of  the  existing  data 
[(which  can  be  found  in  the  RCRA 
docket)]  and  requesting  additional  data 
and  information  with  respect  to 
treatment  and  capacity. 

The  Agency  is  particularly  interested 
in  the  following  information  about  the 
proposed  wastes  (Kl4g.  K150.  and  K151) 
in  order  to  update  the  existing 
information  collected  from  previous 
studies  conducted  few  years  ago:  (1)  The 
total  anntial  volume  of  waste  (by  waste 
code)  generated  by  each  facility;  (2)  the 
quantities  (on-site  and  off-site)  stored, 
treated,  recycled,  or  disposed  (and  types 
of  units)  with  particular  emphasis  on 
those  nonaged  in  units  designated  as 
land  disposal  under  HSWA  (including, 
in  addition  to  landfills,  underground 
injection  units,  surface  impoundments, 
land  treatment,  and  waste  pdes):  (3)  the 
treatability  group  classifications  of  the 
wastes  [i.e.,  wastewaters  or 
nonwastewaters  as  defined  in  the  Third 
Third  rule,  see  55  PR  22520);  (4)  the 
chemical/physical  characteristics  of  the 
wastes,  including  information  such  as 
total  organic  carbon  content,  BTU  value, 
concentration  of  organic  and  metal 
constituents,  ash  content,  etc4  and  (5) 
the  specific  chemical  composition  or 
physiceil  form  of  the  waste  that  could 
potentially  interfere  or  otherwise  limit 
the  application  of  specific  treatment  or 


recycling  technologies  and  thus  would 
impact  EPA's  analysis  of  capacity. 

The  Agency  also  needs  data  on  the 
number  of  facilities  and  volume  of  these 
wastes  currently  regulated  under  other 
regulations  (e.g.,  the  Clean  Water  Act), 
along  with  State  waste  management 
requirements.  We  need  to  evaluate  the 
impact  of  shifting  these  wastes  from 
land  disposal  to  on-site,  captive,  and 
commercial  treatment  or  recycling 
capacity.  The  Agency  is  also  soliciting 
comment  on  the  viability  of  treating  or 
recycling  these  wastes  at  commercial 
treatment  and/or  recycling  facilities.  It 
is  particularly  important  that  short-term 
and  long-term  trends  (including 
potential  capacity  shortfalls)  be 
identified,  especially  for  new  treatment 
and  for  recycling  technologies.  Finally,  it 
is  important  to  have  this  information 
provided  on  a  facility-specific  basis  in 
order  to  address  the  impacts  of  the  land 
disposal  restrictions  program  on  the 
regulated  community. 

IV.  State  Authority 

A.  Applicability  of  Final  Rule  in 
Authorized  States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization.  EPA  retains 
enforcement  authority  under  sections 
3007.  3008,  3013,  and  7003  of  RCRA, 
although  authorized  States  have  primary 
enforcement  responsibility. 

Before  HSWA  amending  RCRA,  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  located  in 
the  State  with  permitting  authorization. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  timeframes.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

By  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g).  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  implement  those 
requirements  and  prohibitions  in 
authorized  Slates,  including  the  issuance 
of  permits,  until  the  State  is  granted 
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authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  the  HSWA  requirements 
apply  in  authorized  States  in  the  interim. 

Today's  rule  is  proposed  pursuant  to 
section  3001(e)(2)  of  RCRA,  a  provision 
added  by  the  HSWA.  Therefore,  the 
Agency  is  proposing  to  amend  Table  1  in 
40  CFR  271.1(j).  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  the  HSWA, 
and  that  take  e^ect  in  all  States, 
regardless  of  their  authorization  status. 
States  may  apply  for  either  interim  or 
final  authorization  for  the  HSWA 
provisions  identified  in  Table  1  [in  40 
CFR  271.1(j)).  as  discussed  in  the 
following  section  of  this  preamble. 

B.  Effect  on  State  Authorizations 

As  noted  above,  EPA  would 
implement  today's  proposed  rule  when  a 
final  rule  has  been  promulgated  and  is 
in  effect  in  authorized  States  until  they 
modify  their  programs  to  adopt  the  final 
rule,  and  the  modification  is  approved 
by  EPA.  Because  the  final  rule  would  be 
promulgated  pursuant  to  the  HSWA,  a 
State  submitting  a  program  modification 
would  be  able  to  apply  to  receive  either 
interim  or  final  authorization  under 
section  3006(g)(2)  or  3006(b). 
respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's 
requirements.  "The  procedures  and 
schedule  for  State  program 
modifications  under  section  300G(b)  are 
described  in  40  CFR  271.21.  The  same 
procedures  should  be  followed  for 
section  3006(g)(2). 

Section  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  subsequently  must 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  States 
must  modify  their  programs  to  adopt  this 
proposed  regulation  will  be  determined 
by  the  date  of  promulgation  of  the  final 
rule  in  accordance  with  fi  271.21(e)(2). 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  to  those  in  today's  proposed  rule. 
These  State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  proposed  today  to  determine 
whether  they  meet  the  tests  for 
authorization.  Thus,  a  State  would  not 
be  authorized  to  implement  these 
proposed  regulations  in  lieu  of  EPA 
regulations  until  the  State  program 
modification  is  approved.  Of  course, 
States  with  existing  regulations  may 
continue  to  administer  and  enforce  their 
regulations  as  a  matter  of  State  law.  In 
implementi  Jig  the  Federal  program,  EPA 
will  work  with  States  under  cooperative 


agreements  to  minimize  duplication  of 
efforts.  In  many  cases,  EPA  will  be  able 
to  defer  to  the  States  in  their  efforts  to 
implement  their  programs,  rather  than 
take  separate  actions  under  Federal 
authority. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  promulgation  of  EPA's 
regulations  are  not  required  to  include 
standards  equivalent  to  those 
promulgated  in  their  applications  (see  40 
CFR  271.3(f)).  However,  the  State  must 
modify  its  program  by  the  deadlines  set 
forth  in  S  271.21(e).  States  that  submit 
official  applications  for  final 
authorization  12  months  after  the 
effective  date  of  these  standards,  when 
promulgated,  must  include  equivalent 
standards  in  their  application.  Section 
271.3  sets  forth  the  requirements  that  a 
State  must  meet  when  submitting  its 
final  authorization  application. 

V.  CERCLA  DesignatioD  and 
Adjustment 

Pursuant  to  section  101(14)(C)  of 
CERCLA.  as  amended,  the  wastes 
proposed  to  be  listed  as  hazardous  in 
today's  notice  will,  on  the  effective  date 
of  the  final  rule,  automstically  become 
hazardous  substances  under  CERCLA 
by  virtue  of  their  hsting  under  RCRA, 
The  CERCLA  hazardous  substances  are 
listed  in  Table  302.4  in  40  CFR  302.4 
along  with  their  reportable  quantities 
(RQs).  CERCLA  section  lC3(a)  requires 
that  persons  in  charge  of  vessels  or 
facilities  from  which  a  hazardous 
substance  has  been  released  in  a 
quantity  that  is  equal  to  or  greater  than 
its  RQ  shall  immediately  notify  the 
National  Response  Center  (NRC)  of  the 
release  at  (800)  424-8802  or  at  (202)  426- 
2675.  In  addition,  section  304  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
requires  the  owner  or  operator  of  a 
facility  to  report  the  release  of  a 
CERCLA  hazardous  substance  or  an 
extremely  hazardous  substance  to  the 
appropriate  State  emergency  response 
commisf  ion  (SERC)  and  to  the  local 
emergency  planning  committee  (LEPC) 
when  the  amount  released  equals  or 
exceeds  the  RQ  for  the  substance  or  1 
pound  where  no  RQ  has  been  set. 

The  release  of  a  hazardous  waste  to 
the  environment  must  be  reported  when 
the  amount  released  equals  or  exceeds 
the  RQ  for  the  waste,  unless  the 
concentrations  of  the  constituents  of  the 
waste  are  known  (48  FR  23566,  May  25. 
1983).  If  the  concentrations  of  the 
constituents  of  the  waste  are  known,  the 
mixture  rule  may  be  applied.  According 
to  the  "mixture  rule"  develop>ed  in 
connection  with  the  CWA  section  311 
regulations  (40  CFR  302.6(b]J  and  also 


used  in  notification  under  CERCLA  and 
SARA  (50  FR  13463.  April  4. 1985  and 
amended  on  August  14, 1980,  54  FR 
33481),  the  release  of  mixtures  or 
solutions  (including  hazardous  waste 
streams)  of  hazardous  substances  would 
need  to  be  reported  to  the  NRC  and  to 
the  appropriate  LEPC  and  SERC:  (1)  if 
the  quantity  of  all  of  the  hazardous 
constituents  of  the  mixture  or  solution  is 
known,  when  an  RQ  or  more  of  any 
hazardous  constituent  is  released,  or  (2) 
if  the  quantity  of  one  or  more  of  the 
hazardous  constituents  of  the  mixture  or 
solution  is  unknown,  when  the  total 
amount  of  the  mixture  or  solution 
released  equals  or  exceeds  the  RQ  for 
the  hazardous  constituent  with  the 
lowest  RQ.  RQs  of  different  hazardous 
substances  are  not  additive  under  the 
mixture  rule,  so  that  spilling  a  mixture 
containing  half  an  RQ  of  one  hazardous 
substance  and  half  an  RQ  of  another 
hazardous  substance  does  not  require?  a 
report. 

Under  section  102(b)  of  CERCLA,  all 
hazardous  wastes  newly  designated 
under  RCRA  will  have  a  statutorily 
imposed  RQ  of  1  pound  unless  and  until 
adjusted  by  regulation  under  CERCLA. 
To  coordinate  the  RCRA  and  CERCLA 
rulemaking  with  respect  to  new  waste 
listings,  the  Agency  today  is  proposing 
regulatory  amendments  under  CERCLA 
authority  in  connection  with  the 
proposed  listing  of  wastes  K149,  K150, 
and  K151.  The  Agency  is  proposing  to: 
(1)  Designate  wastes  K149,  K150,  and 
K151  as  hazardous  substances  under 
section  102(a)  of  CERCLA:  and  (2)  adjust 
the  RQs  of  wastes  K149.  K150.  and  K151 
to  10  pounds.  Releases  of  a  waste 
stream  are  reportable  if  any  hazardous 
constituent  of  the  waste  stream  is 
released  in  a  quantity  greater  than  or 
equal  to  the  RQ  for  that  constituent  (50 
FR  13463,  April  4. 1985).  Wastes  Kt49. 
K150,  and  K151  each  contain  one  or 
more  hazardous  constituents  that  have  a 
10-pound  RQ;  therefore,  the  RQs  of  the    ' 
wastes  are  also  proposed  as  10  pounds. 
The  RQs  for  each  of  the  hazardous 
constituents  and  the  proposed  RQs  fur 
each  waste  are  identified  in  Table  7. 

lABif  7.— RQs  FOR  Constituents  of 
Concern  for  Wastes  K149,  k150, 

AN0K151 


Waste  No. 

Conebtuant  o(  Concwn 

RQ 
(pound*) 

K149 

to 

Rftnrotnrhlnnijn     ..._ J 

to 

Benzyl  chJoode ... 

100 

Chkxobenzen* , 

100 

ChlorolOfm _ 

to 

too 

1.40cMoralMraOTw 

100 

Hexachtorabenzena 

10 
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Table  7.— RQs  for  Constituents  of 
Concern  for  Wastes  K149,  K150. 
AND  K1 51— Continued 


Waste  No. 

Constituent  of  Concern 

RQ 
(pounds) 

PenlachlofObenzene 

10 

1.2,4.5- 

5.000 

Tetrachlofobenzene. 

1.000 

K150 

10 

Carbon  tetrachkxide 

10 

CWofofom „ 

10 

100 

1 .4-D»chl<xoben2ene 

100 

Hpvfirhlor(!)b6nz60G      

10 

Pontachlofobenzene 

10 

1,2.4.5- 

5.000 

TetrachlofObenzene. 

1.1 .2.2-Tetrachlofoetfiane . 

100 

Tetrachlofoethytene 

100 

1.2,4-Tnchkxobenzene 

100 

K151 

10 

QQf)2ene         

10 

10 

10 

10 

Pentachkxobenzene 

10 

1^4.5- 

5.000 

Tetractilorobenzeoe. 

TatrachloroethvtenG  

100 

1.000 

Finally,  although  each  listed 
hazardous  waste  automatically  becomes 
a  hazardous  substance  under  CERCLA 
section  101(14).  the  Agency  also  has 
authority  to  independently  designate 
hazardous  substances  under  section  102. 
To  eliminate  confusion  concerning 
whether  a  released  substance  in  a 
particular  form  is  subject  to  CERCLA 
authority,  the  Agency  designates  under 
section  102  all  hazardous  substances 
designated  under  the  other  statutes 
listed  in  section  101(14).  Accordingly, 
the  Agency  also  is  proposing  today  to 
designate  wastes  K149.  K150.  and  K151 
as  "hazardous  substances"  under 
CERCLA  section  102. 

VI.  Compliance  Dates 

A.  Notification 

Under  the  Solid  Waste  Disposal 
Amendments  of  1980  (Pub.  L  96-^52) 
EPA  was  given  the  option  of  waiving  the 
notification  requirement  under  section 
3010  of  RCRA  following  revision  of  the 
section  3001  regulations  at  the  discretion 
of  the  Administrator. 

If  these  listings  are  promulgated.  EPA 
is  proposing  to  waive  the  notification 
requirement  as  unnecessary  for  persons 
already  identified  within  the  hazardous 
waste  management  universe.  EPA  is  not 
proposing  to  waive  the  notification 
requirement  for  waste  handlers  who 
have  neither  notified  the  Agency  that 
they  may  manage  hazardous  wastes  nor 
received  an  EPA  identification  number. 


B.  Interim  Status 

Because  HSWA  requirements  are 
applicable  in  authorized  States  at  the 
same  time  as  in  unauthorized  States. 
EPA  will  regulate  K149.  K150.  and  Kl5l 
until  States  are  authorized  to  regulate 
these  wastes.  Thus,  once  this  regulation 
becomes  effective  in  a  final  Agency  rule. 
EPA  will  apply  Federal  regulations  to 
these  wastes  and  to  their  management 
in  both  authorized  and  unauthorized 
States.  Facilities  that  treat,  store,  or 
dispose  of  K149.  K150.  and  K151.  but 
that  have  not  received  a  permit  pursuant 
to  section  3005  of  RCRA  and  are  not 
operating  pursuant  to  interim  status, 
might  be  eligible  for  interim  status  under 
HSWA  (see  section  3005(e)(l)(A)(ii)  of 
RCRA.  as  amended).  To  operate 
pursuant  to  interim  status,  the  eligible 
facilities  will  be  required  to  possess  an 
EPA  ID  number  pursuant  to  40  CFR 
270.70(a)  and  will  be  required  to  submit 
a  part  A  permit  application  within  6 
months  of  promulgation  of  the  listing 
pursuant  to  270.10(e). 

Under  section  3005(e)(3).  within  18 
months  of  promulgation  of  the  listing, 
land  disposal  facilities  qualifying  for 
interim  status  under  section 
3005(e)(l)(A){ii)  also  will  be  required  to 
submit  a  part  B  permit  application  and 
certify  that  the  facility  is  in  compliance 
with  all  applicable  ground-water 
monitoring  and  financial  responsibility 
requirements.  If  the  facility  fails  to  do 
so.  interim  status  will  terminate  on  that 
date. 

All  existing  hazardous  waste 
management  facilities  (as  defined  in  40 
CFR  270.2)  that  treat,  store,  or  dispose  of 
K149.  K150.  and  K151  and  that  are 
currently  operating  pursuant  to  interim 
status  under  section  3005(e)  of  RCRA. 
will  be  required  to  file  with  EPA  an 
amended  part  A  permit  application 
within  6  months  of  promulgation  of  the 
listing.  Physical  construction  of  any  new 
facility  that  will  treat,  store,  or  dispose 
of  these  wastes  may  not  commence  until 
parts  A  and  B  of  the  permit  application 
have  been  submitted  and  a  RCRA 
permit  approved.  40  CFR  270.10(f). 

Under  current  regulations,  a 
hazardous  waste  management  facility 
that  has  received  a  permit  pursuant  to 
section  3005  may  not  treat,  store,  or 
dispose  of  K149.  K150.  and  K151  unless 
the  permit  modification  procedures  set 
forth  in  §  270.42  are  satisfied.  Note  that 
EPA  has  recently  amended  the  permit 
modification  requirements  for  newly 
listed  or  identified  wastes.  See  53  FR 
37912  et  seq.  (September  28. 1988). 
Under  40  CFR  270.42(g)(l)(v).  for 
newly  regulated  land  disposal  units, 
permitted  facilities  must  certify  that  the 
facility  is  in  compliance  with  all 


applicable  40  CFR  265  groundwater 
monitoring  and  financial  responsibility 
requirements  no  later  than  (insert  18 
months  after  the  date  of  publication  in 
the  Federal  Register  of  Final  Rule].  If  the 
facility  fails  to  submit  these 
certifications,  authority  to  manage  the 
newly  listed  wastes  under  40  CFR 
270.42(g)  will  terminate  on  that  date. 

VII.  Economics  Analysis 

Under  Executive  Order  12291.  EPA 
must  determine  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis  (RIA).  The  total  additional 
incurred  cost  for  disposal  of  these 
wastes  as  hazardous  is  approximately 
$12,000  per  year,  which  is  significantly 
less  than  the  $100  million  constituting  a 
major  regulation.  EPA  expects  that  these 
costs  would  be  insignificant  and  are  the 
result  of  additional  compliance 
requirements,  such  as  reporting,  waste 
analyses,  and  permit  modifications  for 
these  wastes,  as  well  as  costs  for 
managing  the  remaining  wastes  as 
hazardous  (less  than  10  percent  of  the 
total  hazardous  wastes  generated  by 
this  industry).  EPA  is  requesting 
comments  on  these  specific  and  any 
other  compliance  costs  that  may  be 
incurred  by  the  industry  due  to  today's 
proposed  rule. 

Since  EPA  does  not  expect  that  the 
amendments  proposed  in  today's  rule 
will  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
result  in  a  measurable  increase  in  cost 
or  prices,  or  have  an  adverse  impact  on 
the  ability  of  U.S.-based  enterprises  to 
compete  with  either  domestic  or  foreign 
markets,  these  amendments  are  not 
believed  to  constitute  a  major  action.  As 
such,  an  RIA  is  not  required. 

VIII.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  if  the  head  of 
the  agency  certifies  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  no 
regulatory  flexibility  analysis  is 
required. 

The  hazardous  wastes  proposed  to  be 
listed  here  are  not  generated  by  small 
entities  (as  defined  by  the  Regulatory 
Flexibility  Act).  Accordingly.  I  hereby 
certify  that  this  proposed  amendment 
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would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  this  regulation  does 
not  require  a  regulatory  flexibility 
analysis.!  { 

IX.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  0MB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects 

40  CFR  Part  261 

Hazardous  materials,  Waste 
treatment  and  disposal.  Recycling. 

40  CFR  Part  271 

Administrative  practice  and 
procedu'e.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals. 
Hazardous  materials.  Hazardous 
materials  transportation.  Hazardous 
substances.  Intergovernmental  relations, 
Natural  resources.  Nuclear  materials. 
Pesticides  and  pests.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  September  27, 1991. 
William  K.  Reilly, 

Administrator. 
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For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  Title 
40  of  the  Code  of  Federal  Relations  as 
follows: 

PART  261  -IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  C912(a|.  6921, 
6922  and  6938. 

2.  In  S  261.32,  add  the  following  waste 
streams  to  the  subpgroup  "Organic 
Chemicals:" 

§261.32    Hazardous  wastes  from  specific 
sources. 


Industry  and 

EPA 
hazardous 
waste  No. 


Hazardous  iwaste 


Hazard 
code 


Organic 

cfiemicals: 


K149. 


K150.. 


Distillation  bottonris  from      (T) 

the  production  of 

alpha-  (or  methyl-) 

chlonnated  toluenes. 

nng-chlonnated 

toluenes,  benzoyl 

chlondes,  and 

compounds  with 

mixtures  of  these 

functional  groups. 

(This  waste  does  not 

include  still  bottoms 

from  the  distiUation  of 

benzyl  chloride.) 
Organic  residuals.  (T) 

excluding  spent  cart)on 

adsort)ent,  from  the 

spent  chlonrie  gas  and 

hydrochloric  acid 

recovery  processes 

associated  with  tfie 

production  of  alpha- 

(or  methyl-)  chlorv\ated 

toluer>es,  nng- 

chlormated  toluenes, 

t>enzoyl  chlondes,  and 

compourxjs  with 

mixtures  ol  these 

functional  groups. 


Indusky  and 

EPA 
hazardous 
waste  No. 


Hazardous  waste 


Hazard 
code 


K151 Wastewater  treatment         (T) 

sludges,  axctutkng 
nauMizabon  and 
biological  sludges, 
generated  durvig  the 
treatment  ol 
wastewaters  from  tt>e 
producaon  of  alpha- 
tor  meihyt-)  chlonnatod 
toiuertes.  nng- 
chlonnated  toluenes, 
benzoyl  chlondes,  and 
compounds  wMh 
rmxiures  of  theae 
functional  groups. 


3.  Add  the  following  entries  in 
numerical  order  to  appendix  VII  of  part 
261: 

AppENix  Vil.— Basis  for  Listing 
Hazardous  Waste 


EPA 
hazardoua 
I  No. 


Hazardoua  conaMuama  lor  wfMch 
listed 


•<149 Benzotnchloode.     benzyl    ynonde. 

chloroform,  chloromethane.  chlor- 
oberuene,  l.4-dK:hloroben2ene. 
hexachloroberuene.  pantachkxo- 
benzene,  1 .2.4,S-telrachioioben- 
zene.  loluena. 

K150 Carbon     letrachlonde.     cf^xolorm, 

chloromethane,  l,4-dch(orot)erv 
zene.  hexachlorabenzene,  pen- 
tachlorobenzane,  1,2.4.5- 

tetrachtoroberuene.  1. 1.2.2 -te- 
trachloroethane.  tetrachloroethy- 
lene.  1.2,4-tnchlorobenzene 

K151 —  Benzene,  carbon  tetrachtortde.  chlo- 
roform, ftexachiorobertzena.  perv 
tachlorobenzane.  toluene.  1.24.5- 
tetrachlorobenzene.  tetrachior- 
oethylene. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

4.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  t(912(a).  and  6928. 

5.  S  271.1(j)  is  amended  by  adding  the 
following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

S  271.1    Purpose  and  scope. 


UMI 


51608 
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Table  1  .—Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


PrcKTHilgatloo  date 


Title  of  regulation 


Federal  Register  refererKe  Effective  date 


finsert  date  of  FR  publication) 


Listing  wastes  from  tfi«  production  of  cfikxinated  toluenes [insert  Federal  Register  page  num-    [insert  effective 

bersl.  date]. 


PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

6.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 


Authority:  42.  U.S.C.  9602;  33  U.S.C.  1321 
and  1361^ 

7.  Section  302.4  is  amended  by  adding 
the  following  entries  to  Table  302.4: 


§  302.4    Designation  of  hazardous 
substances. 


Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities 


Hazardous  substance 


CASRN 


Regulatory 
synonyms 


RQ 


Statutory 


Proposed  RQ 


RCRA 


'^"^t       Waste  No.       Category       Pounds  (kg) 


1991 


K149. 


Distillation  or  fractionation  bottoms  from  ttie  production  of 
alpha-  (or  methyl-)  cMorinated  toluenes,  hng-chkxinated 
toluenes,  benzoyl  chlondes,  and  compounds  wttti  mix- 
tures of  these  furictional  groups.  [This  waste  does  not 
include  stiU  bottoms  from  the  distillation  of  benzoyl 
cNoride.] 


K150.. 


K151. 


Organic  residuals,  excluding  spent  cartx>n  adsort>ent  from 
tt)e  spent  chlonne  gas  and  hydrochkxic  acid  recovery 
processes  associated  with  tfie  production  of  alpha-  (or 
methyl-)  chkxinated  toluenes,  nng-chlormated  toluer)es. 
befuoyi  chlondes,  and  compounds  with  mixtures  of 
these  functional  groups. 


Wastewater  treatment  sludges,  excluding  neutralization 
and  biological  sludges,  generated  dunng  the  treatment 
of  wastewaters  from  ttie  production  of  alpha-  (or  methyt- 
)  ctilonnated  toluenes,  nrig-chlonnated  toluenes,  benzoyl 
chlorides,  and  compounds  with  mixtures  of  these  func- 
tional groups. 


1* 


1» 


1* 


4     K149 


10  (4  54) 


4     K150 


10  (4.54) 


4     K151 


10  (4.54) 


t  indicates  the  statutory  source  as  defined  by  1,  2,  3,  4.  or  5  below. 

4  indicates  that  tfie  statutory  source  tor  designation  ot  this  hazardous  substance  under  CER<XA  is  RCRA  section  3001. 

1  •  indicates  that  the  1 -pound  RO  is  a  CEHCLA  statutory  RQ. 


[FR  Doc.  91-24491  Filed  10-10-91;  8:45  amj 
BUUNa  CODE  eS60-S0-M 


Friday 

October  11,  1991 


Part  VI 


Department  of  Labor 


Mine  Safety  and  Health  Administration 


30  CFR  Part  75 

Safety  Standards  for  Explosives  and 
Blasting  in  Underground  Coal  Mines; 
Final  Rule 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30CFRPart75    - 
RIN  1219-AA16 

Safety  Standards  for  Explosives  and 
Blasting  in  Underground  Coal  Mines 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Final  rule. 

summary:  This  final  rule  updates  and 
clarifies  three  provisions  of  the  Mine 
Safety  and  Health  Administration's 
(MSHA)  existing  safety  standards  for 
explosives  and  blasting  in  underground 
coal  mines.  It  revises  the  criteria  for 
miners  to  become  "qualified"  to  use 
explosives  for  blasting  to  allow 
experience  in  construction  blasting  as 
well  as  production  blasting.  It  addresses 
the  hazard  of  accidental  initiation  of 
detonators  caused  by  stray  current 
originating  from  contact  with  energized 
electric  equipment.  Finally,  it  allows 
multiple  face  blasting  under  specified 
conditions. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  December  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  4015  Wilson  Boulevard,  room 
627.  Arlington.  Virginia  22203:  phone 
(703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

These  revisions  do  not  contain 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1980  other 
than  those  previously  reported  (53  FR 
46768]  which  have  been  approved  by 
0MB  under  control  numbers  1219-0106 
«ind  1219-0025. 

II.  Rulemaking  Background 

The  final  rule  revises  and  clarifies 
MSHA's  existing  safety  standards  for 
explosives  and  blasting  in  underground 
coal  mines.  These  revisions  are 
promulgated  under  section  101  of  the 
Federal  Mine  Safc'y  and  Health  Act  of 
1977. 

On  November  la  1986.  MSHA 
published  a  final  rule  in  the  Federal 
Register  (53  FR  46768)  which  became 
effective  on  January  17, 1989.  Prior  i-^  the 
effective  date  of  the  final  rule.  MSHA 
received  comments  from  the  coal  mining 
industry  regarding  30  CFR  75.1316(a) 
imd  75.1325(b)  which  raised  questions 
concerning  the  justification  and 
interpretation  of  these  provisions. 
Consequently,  the  Agency  reevaluated 
these  two  provisions  and  published  a 


stay  of  one  provision,  30  CFR  75.1325(b), 
in  the  Federal  Register  on  January  13. 
1989  (54  FR  1380).  No  stay  of  §  75.13ie(a) 
was  issued,  and  that  provision  is 
currently  in  effect.  However,  an  Agency 
program  policy  letter  clarifying 
application  of  the  standard  was  issued 
on  August  1, 1989.  MSHA  has  also 
received  questions  regarding  the 
application  of  the  "qualified  person" 
provision  in  30  CFR  75.1301.  As  a  result 
of  these  comments  and  questions, 
MSHA  proposed  changes  to  these  three 
provisions  on  December  8, 1989  (54  FR 
50714).  The  comment  period,  initially 
scheduled  to  close  February  16. 1990. 
was  extended  to  March  16. 1990  (55  FR 
2204). 

On  May  4, 1990,  MSHA  published  a 
Federal  Register  notice  scheduling  a 
public  hearing  to  receive  relevant 
comments  and  respond  to  questions 
about  the  proposed  rule  (55  FR  18737). 
This  hearing  was  conducted  in 
Lexington,  Kentucky,  on  May  30. 1990. 
The  closing  date  for  the  comment  period 
was  extended  from  June  15  to  June  29, 
1990,  in  response  to  requests  from  the 
mining  community  to  allow  for  the 
submission  of  post-hearing  written 
comments  and  data  (55  FR  25339). 

m.  Discussion  of  the  Hnal  Rule 

Section  75.1301     Qualified  Persons 

This  section  revises  the  requirements 
in  S  75.1301(a)(2)  for  becoming  a 
"qualified  person"  to  use  permissible 
explosives  or  approved  sheathed 
explosive  units  in  underground  coal 
mines. 

MSHA  statistics  indicate  that  the 
persons  most  frequently  injured  in 
accidents  with  explosives  are  d>ose 
firing  the  explosives.  A  significant  factor 
has  been  the  failure  of  these  persons  to 
follow  safe  blasting  practices.  To 
address  this  risk  to  miner  safety.  MSHA 
issued  requirements  in  November  1988 
for  becoming  a  "qualified  person"  to 
perform  blasting.  Through  these 
requirements,  persons  can  be  qualified 
to  use  explosives  if  certified  by  the  State 
in  which  the  mine  is  located  or,  in  States 
where  no  certification  program  exists,  if 
they  have  at  least  1  year  of  experience 
working  underground  on  a  coal- 
producing  section  of  a  mine  where 
explosives  are  used  for  production.  In 
both  cases,  the  ability  to  safely  use 
permissible  explosives  must  be 
demonstrated. 

Mine  operators  asked  how  miners 
could  be  qualified  under  S  75.1301(a)(2) 
if  their  mines  did  not  perform  production 
blasting.  They  pointed  out  that  many 
coal  mines  do  not  perform  production 
blasting  but  routinely  use  explosives  for 
construction  of  overcasts,  undercasts. 


boom  holes  and  sump  holes,  and 
performing  similar  activities.  To  address 
this,  the  Agency  proposed  separate 
requirements  to  qualify  production  and 
construction  blasters.  Both  categories 
would  have  required  1  year  of 
experience  and  a  demonstration  of 
ability  to  safely  use  permissible 
explosives  to  an  authorized 
representative  of  the  Secretary. 
However,  the  production  blaster's 
experience  of  working  underground  on  a 
coal-producing  section  would  have 
differed  from  the  construction  blaster's 
experience  of  working  underground  in  a 
mine  where  explosives  are  used  for 
construction  purposes.  Under  the 
proposal,  a  person  qualified  by  MSHA 
to  perform  only  construction  blasting 
would  not  have  been  permitted  to  blast 
coal.  The  "qualified  person"  card  issued 
by  MSHA  to  these  persons  would  have 
restricted  the  person  to  construction 
blasting  only.  A  person  with  this  type 
qualification  would  have  had  to 
requalify  to  perform  production  blasting 
and  also  would  have  been  required  to 
have  the  specific  experience  stipulated. 
However,  a  person  qualified  to  perform 
production  blasting  would  have  also 
been  qualified  to  perform  construction 
blasting. 

Pointing  to  the  greater  complexity  of 
construction  blasting,  for  example,  in 
design,  timing,  circuits  and  the  number 
of  holes,  commenters  stated  that 
construction  blasting  requires  a  broader 
knowledge  and  higher  degree  of  skill 
than  production  blasting.  These 
commenters  recommended  that 
construction  blasters  be  permitted  to 
perform  production  blasting.  Another 
commenter  questioned  the  requirement 
for  1  year  of  underground  coal  mining 
experience,  suggesting  that  blasters 
experienced  in  surface  blasting  at  strip 
mines,  construction  projects,  and 
quarries  should  qualify  to  do  production 
blasting.  Other  commenters  suggested 
that  the  1-year-experience  period  should 
require  exposure  to  the  actual  work  of 
preparation  for  blasting.  Commenters 
also  stated  that  separate  qualification 
categories  are  not  necessary. 

In  previous  reviews  of  accident  data,. 
MSHA  found  that  failure  of  blasters  to 
follow  safe  blasting  practices  or  safety 
standards  was  a  contributing  factor  in 
over  three-fourths  of  the  fatal  blasting 
accidents  in  underground  coal  mines.  In 
addition,  a  U.S.  Bureau  of  Mines 
evaluation  of  underground  coal  mine 
accidents  shows  that  the  blaster  was  the 
person  injured  in  two-thirds  of  the 
accidents.  A  blaster  must  recognize 
hazards  associated  with  the  potential 
dangers  of  equipment  and  other  mining 
activities  in  the  area  to  protect  mine 
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personnel.  Conditions  and  hazards 
inherent  to  the  use  of  explosives  in 
underground  coal  mining  are  different 
from  those  at  surface  mines,  quarries 
and  construction  projects.  The  hazards 
of  ignitions,  fires  and  mine  explosions  in 
the  presence  of  methane  gas  and  coal 
dust  in  a  confined  area  are  absent  in  the 
use  of  explosives  in  surface  blasting. 
Consequently,  the  final  rule  retains  the 
existing  requirement  for  underground 
coal  mining  experience. 

The  final  rule  does  not  retain  separate 
qualification  requirements  for  becoming 
a  "qualified  person"  to  perform 
production  or  construction  blasting. 
After  consideration  of  the  comments 
received,  the  Agency  is  persuaded  that 
two  separate  categories  are  not 
necessary.  MSHA  agrees  that  it  is  not 
the  kind  of  blasting  v^rhich  ultimately 
will  be  performed  by  a  "qualified 
person"  that  is  crucial.  Instead,  it  is  the 
quality  and  relevance  of  both  the 
experience  and  knowledge  gained  in 
using  explosives  that  is  the  critical 
factor  in  becoming  qualified  to  conduct 
any  kind  of  blasting  underground. 
Therefore,  the  final  rule  strengthens  the 
work  experience  requirement  for 
qualification  by  adding  that  this 
experience  must  include  direct 
involvement  with  handling,  loading  and 
preparing  explosives  for  blasting.  This 
change  refiects  the  need  for  relevant 
experience  to  provide  the  prospective 
quahfied  person  with  basic  knowledge 
in  the  use  of  explosives  in  an 
underground  coal  mining  environment. 
Moreover,  the  change  is  consistent  with 
numerous  comments  which  stressed  the 
importance  of  the  quahfy  and  type  of 
experience  involved. 

In  this  regard,  some  commenters 
stated  that  6  months  of  experience 
should  be  sufficient  to  qualify  blasters. 
Another  viewed  the  proposed  period  of 
1  year  as  insufficient,  stating  this  could 
diminish  the  protection  provided  to 
miners.  The  safety  standards  for 
explosives  and  blasting  in  30  CFR  part 
75  require  that  a  nonqualified  blaster 
work  in  the  presence  of  and  under  the 
direction  of  a  qualified  person  when 
loading  boreholes,  priming,  placing 
sheathed  explosive  units  in  position  and 
firing  shots.  Beyond  the  1  year  of 
experience  required  by  this  final  rule, 
additional  knowledge  is  also  acquired 
by  virtue  of  other  training  provided 
under  30  CFR  part  48  which  addresses 
specific  underground  aspects  such  as 
roof  control,  ventilation  and  dust  control 
as  well  as  explosives.  The  Agency 
believes  the  1  year  of  experience 
specified  in  the  final  rule,  which  is 
consistent  with  the  experience 
requirements  of  many  State  mining 


laws,  is  an  appropriate  time  period.  Due 
to  the  wide  variation  in  the  frequency  of 
using  explosives  in  underground  coal 
mining,  1  year  provides  ample  time  for  a 
prospective  blaster  to  acquire  sufficient 
experience  and  training  with  the 
handling  and  use  of  explosives.  This, 
together  with  the  demonstration  of 
ability  that  is  also  required  as  part  of  the 
qualification  program,  will  ensure  that 
the  miner  has  received  proper  and 
adequate  training  and  experience. 

Other  comments  were  also  received 
on  aspects  of  MSHA's  qualification 
program  that  are  not  specified  in  the 
rule.  Commenters  questioned  the  need 
to  issue  qualification  cards  to  blasters, 
as  discussed  in  the  proposal.  These 
commenters  suggested  that,  as  an 
alternative,  the  mine  operator  maintain 
a  Ust  of  qualified  persons  at  the  mine. 
Another  commenter  suggested  that  a 
written  test  be  given  to  ensure  the 
prospective  blaster's  understanding  of 
safe  blasting  procedures. 

The  Agency  disagrees  with  those 
commenters  who  believe  the 
qualification  procedures  to  be  followed 
by  MSHA  should  be  specified  in  the 
rule.  Various  regulations  contaiiied  in  30 
CFR  part  75  require  that  specific  work 
be  performed  by  a  person  qualified  to 
perform  that  duty;  for  example,  testing, 
repair,  and  operation  of  certain 
equipment,  and  handling  and  use  of 
some  materials.  While  the  training  and 
experience  requirements  needed  to 
become  a  qualified  person  in  each  of 
these  areas  are  specified  in  the  Agency's 
standards,  the  qualifying  procedures 
under  which  MSHA  operates  generally 
are  not  specified.  Where  the  Agency 
finds  it  appropriate  for  a  qualified 
person  to  be  identified  through  the 
issuance  of  a  "qualified  person"  card, 
MSHA  has  incorporated  the  issuance  of 
such  cards  into  its  various  qualification 
programs.  The  procedures  followed  by 
MSHA  in  quahfying  persons  to  use 
explosives  in  underground  coal  mines 
do  include  both  testing  and 
demonstration  of  ability.  The  test,  which 
is  normally  given  in  written  form,  may 
also  be  taken  verbally.  MSHA  issues  a 
"qualified  person"  card  to  blasters  only 
after  successful  completion  of  all 
aspects  of  the  qualification  program. 

A  suggestion  was  also  included  in  the 
comments  that  MSHA  not  accept  State 
certification  of  blasters  as  set  out  in 
§  75.1301(a)(1).  This  suggestion  was 
based  on  the  concern  that  in  some 
States  a  certification,  such  as  a  mine 
foreman  certification,  authorizes  a 
person  to  blast  without  requiring 
experience  or  the  demonstration  of 
ability  to  use  and  handle  explosives. 
Although  this  provision  of  the  existing 


rule  was  not  included  in  the  proposed 
revisions  to  S  75.1301(a)(2)  published  on 
December  8, 1989,  and  therefore  is  not  a 
proper  subject  of  this  rulemaking,  the 
Agency  wishes  to  address  this  point. 
MSHA  recognizes  that  while  State 
requirements  are  not  uniform,  these 
programs  can  be  appropriate  systems  to 
qualify  blasters.  The  existing  provision 
of  S  75.1301(a)(1)  allows  MSHA  to 
recognize  a  blaster  certified  or  qualified 
by  the  State  in  which  the  mine  is  located 
as  a  "qualified  person"  only  when  a 
demonstration  of  ability  to  use 
permissible  explosives  is  required  by 
the  State.  Such  a  requirement  provides  a 
means  of  ensuring  that  each  person 
certified  is  competent  to  use  such 
explosives.  The  Agency  believes  this 
constraint  on  the  acceptance  of  State 
certification  or  qualification  programs 
adequately  addresses  the  concerns 
expressed  and  therefore  has  no  plans  to 
revise  S  75.1301(a)(1)  at  this  time. 

Section  75.1316    Preparation  Before 
Blasting 

This  final  rule  clarifies  requirements 
in  paragraph  (a)  for  addressing  the 
hazard  of  accidental  initiation  of 
detonators  caused  by  stray  electric 
current  originating  from  contact  with 
energized  electric  equipment  It  requires 
all  nonbattery-powered  electric 
equipment,  including  cables,  located 
within  a  specified  distance  of  the  blast 
area  to  be  deenergized  or  removed.  In 
this  context  "deenergized"  is  defined  to 
mean  the  removal  of  the  operating 
voltage  from  the  electric  equipment, 
including  cables. 

Since  it  is  impractical  to  remove  the 
batteries,  battery-powered  equipment  is 
unique  among  the  electric  mining 
equipment  addressed  by  this 
requirement  in  that  all  of  its  components 
cannot  be  deenergized  as  intended  in 
this  section.  The  batteries  and  the 
battery  cables  remain  energized  and  a 
source  of  stray  current  even  though 
voltage  can  be  removed  from  the  other 
components  on  the  equipment 
Therefore,  battery-powered  mining 
equipment  such  as  scoops  or 
locomotives,  must  be  removed  to  a 
distance  outside  the  specified  area  to 
comply  with  S§  75.1316  {a)(l)  and  (a)(2). 

The  existing  rule  requires  removing 
mobile  electric  equipment  and 
deenergizing  stationary  electric 
equipment  within  50  feet  from  the 
working  place  or  other  area  where 
blasting  is  to  be  performed.  Either 
removing  nonbattery-powered  electric 
equipment  from  the  blast  area  or 
deenergizing  it  eliminates  that 
equipment  as  a  source  of  stray  current 
that  could  cause  premature  initiation. 
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Therefore,  the  final  rule  allows 
deenergizing  or  removing  nonbattery- 
powered  electric  equipment. 

The  basic  safety  practice  undert^ing 
§  75.1316(a);  that  is.  keeping  energized 
electric  equipment  away  from  the  area 
where  explosives  are  being  prepared  for 
blasting  so  suxidental  initiation  of 
detonators  from  stray  current  does  not 
occur,  is  weH  recognized  in  the  mining 
industry.  The  National  Safety  Council's 
Data  Sheet  1-644  and  the  Atlas  Powder 
Company's  "Handbook  of  Electric 
Blasting"  recognize  this  hazard.  The 
hazards  of  stray  current  were  also 
addressed  in  the  applicable  Federal 
Mine  Safety  Code  as  it  appeared  in  30 
CFR  part  15  prior  to  its  revision  in  1988. 
(See  section  IV,  "Explosives  and 
Blasting."  appearing  in  the  section 
following  1 15.24.) 

During  the  course  of  MSHA's 
rulemaking  effort  to  revise  its  explosives 
and  blasting  standards  between  1984 
and  1988,  the  Agency  included  in 
§  75.1325(a)(2)  of  its  preproposal  draft 
and  §§  75.1316(a)  (2)  and  (3)  of  its 
proposed  rale,  a  provision  requiring 
energized  electric  equipment  in  the  blast 
area  to  be  deenergized  or  removed. 
During  the  comment  periods  for  both  the 
preproposal  and  the  proposal,  no 
commenter  questioned  the  basic  premise 
of  the  standard  or  objected  to  the 
provision  as  unnecessary.  In  fact,  the 
only  comment  received  stated  that  the 
provision  could  be  subject  to  varied 
interpretations  as  to  what  equipment  at 
which  locations  in  the  mine  should  be 
deenergized.  Thus,  it  raised  the  broader 
issue  of  designating  a  distance  from  the 
blast  area  from  which  energized  electric 
equipment  would  have  to  be  either 
removed  or  deenergized  to  minimize  the 
potential  of  premature  detonation  from 
stray  current. 

To  address  this  concern,  MSHA 
conducted  an  extensive  search  of 
existing  regulations  and  industry 
literature  concerning  the  use  of 
explosives  to  determine  an  appropriate 
distance.  For  circumstances  similar  to 
those  being  addressed;  that  is,  the 
priming,  loading,  and  firing  of 
explosives,  the  applicable  references 
were  determined  to  include  the  National 
Safety  Council's  Data  Sheet  1-644  (dated 
1983).  MSHA  metal  and  nonmetal 
blasting  standard,  30  CFR  57.6126,  and 
OSHA  construclicn  regulations  (29  CFR 
1926).  These  references,  and  also,  as 
commenters  pointed  out.  earlier  editions 
(prior  to  1985)  of  the  Atlas  Powder 
Company's  "Handbook  of  Electric 
Blasting,"  all  specified  a  50-foot  distance 
as  adequate  to  address  the  potential 
hazard  of  stray  current.  Since  these 
references  indicated  historical  use  of  the 


50-foot  distance  as  an  industry  standard, 
unless  safety  is  assured  through  other 
actions,  this  distance  was  selected  to 
ensure  uniform  enforcement  for 
removing  or  deenergizing  electric 
equipment  in  S  75.1316(a)  of  the  existing 
rule. 

Following  promulgation  of  the  fmal 
explosives  and  blasting  standards  on 
November  18, 1988.  the  Agency  received 
a  number  of  comments  on  §  75.1316(a). 
Some  raised  questions  on  how  the  50- 
foot  distance  was  to  be  measured  while 
others  cited  problems  with  the  50-foot 
distance  itself  and  its  impact  on  the 
mining  cycle.  When  MSHA  oommitted 
to  rulemaking  on  the  multiface  blasting 
provision  in  §  75.1325(b)  which  was 
stayed,  it  was  decided  to  propose 
clarifying  revisions  to  §  7S.1316(a)  in 
response  to  the  questions  of 
interpretation.  This  was  done  in  the 
subsequent  proposal  (54  PR  50714) 
which  is  the  subject  of  this  rulemaking. 

A  number  of  commenters  questioned 
the  necessity  of  proposed  S  75.1316(a)  in 
that  electric  equipment  subject  to  being 
removed  or  deenergized  is  required  to 
have  certain  electrical  protection  and  to 
be  maintained  in  permissible  condition. 
Therefore,  they  reasoned,  it  could  not  be 
a  source  of  hazardous  stray  current. 
MSHA  disagrees  with  the  commenters 
and  continues  to  believe  that  energized 
equipment  can  introduce  hazardous 
conditions  if  not  tested  prior  to  priming 
explosives.  Typical  detonator  firing 
currents  are  within  the  range  of  0.2  to  0.5 
ampere.  The  required  electrical 
protection  for  this  equipment,  which 
commenters  asserted  would  jH^vent  the 
existence  of  hazardous  stray  currents,  is 
designed  and  installed  to  detect  ground 
fault  currents  of  several  amperes  and 
short  circuit  currents  of  several  hundred 
amperes.  These  levels  far  exceed  the 
typical  detonator  firing  current  range. 
Therefore,  protective  devices  with  these 
detection  levels  will  not  detect  the 
existence  of  stray  current  at  low  levels 
sufficient  to  initiate  a  typical  electric 
detonator.  Even  if  the  permissibility  of 
this  equipment  were  to  be  maintained  at 
all  times,  which  a  review  of  MSHA's 
permissibility  citations  indicates  is  not 
always  the  case,  the  electric  equipment 
would  not  be  eliminated  as  a  potential 
source  of  stray  current. 

Many  comments  were  directed  to  the 
50-foot  distance  required  between  the 
blasting  area  and  energized  electric 
equipment.  Commenters  suggested  that 
haulage  accidents  would  increase  in 
conventional  mining  because  travel 
patterns  during  the  mining  cycle  would 
have  to  be  modified  to  comply  with  the 
50-foot  requirement.  All  vehicles  and 
trailing  cables  employed  on  the  section. 


they  reasoned,  would  be  required  to  use 
common  entries  to  ensure  compliance 
with  the  SO-foot  limit  for  energized 
electrical  equipment.  Commenters 
stated  that  good  mining  practice  dictates 
that  the  last  open  crosscut  be 
established  as  a  travelway  as  quickly  as 
possible.  Compliance  with  the  50-foot 
requirement,  they  asserted,  delayed  this 
progression  in  the  mining  cycle. 
Commenters  also  estimated  that  the 
travel  patterns  necessary  to  comply  with 
the  50-foot  requirement  would  cause 
some  equipment  operators  to  travel 
additional  distances,  exceeding  2G 
million  feel  per  year. 

Since  commenters  claimed  more 
tonnage  is  produced  by  conventional 
means  at  mines  within  MSHA's  District 
10  than  other  areas  of  the  nation,  MSHA 
reviewed  haulage  accidents  of  District 
10  mines  with  conventional  sections. 
The  review  included  those  accidents 
that  occurred  during  the  2-year  period 
just  prior  to  and  the  2-year  period 
immediately  foUowing  the  January  17, 
1989.  effective  date  of  §  75.1316.  A  small 
decrease  in  the  number  of  haulage 
accidents  has  occurred  in  areas  wnthin 
these  mines  where  travel  patterns  may 
have  been  modified  as  a  result  of  the 
rule.  This  accident  data  review  of  mines 
using  conventional  mining  methods 
showed  no  adverse  impact  from  the 
standard  due  to  modification  of  travel 
patterns. 

To  further  evaluate  the  comments, 
MSHA  personnel  visited  three  hi^- 
production  conventional  mines  in 
western  Kentucky.  One  mine  uses 
"standard"  conventional  sections  and 
the  others  use  variations  of  "super" 
sections.  They  represent  typical  mining 
procedures  and  conditions  found  in 
those  high-production  conventional 
mines  identified  by  commenters. 
Progression  of  mining  activities  on  the 
section,  as  witnessed,  substantiates  the 
information  obtained  through  interviews 
in  which  personnel  confirmed  that 
traditional  mining  procedures  and 
equipment  types  had  remained 
unchanged  since  the  SO-foot  rule  went 
into  effect.  Observation  of  mining 
operations  and  conversations  with  mine 
and  MSHA  District  10  personnel 
indicate  that  compliance  with  the  50- 
foot  rule  is  not  a  problem  with  the 
mining  procedures  in  use  at  these  mines. 

Prompt  cleanup  of  the  newly 
established  last  open  crosscut  so  it  can 
be  used  as  a  travelway,  however, 
determines  the  impact  of  the  50-foot  rule 
on  the  mining  cycle.  In  the  mines  visited, 
this  did  not  occur  until  after  the  entry 
advanced  three  to  four  10-foot  cuts  past 
the  crosscut.  Therefore,  the  actual 
mining  procedures  followed  at  these 
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mines,  rather  than  the  requirements  of 
§  75.1318(a),  determine  when  the  new 
crosscut  can  be  used  as  a  travelway. 

MSHA  also  reviewed  the  production 
and  employment  records  for  the  same 
mines  and  time  frames  as  those  used  to 
review  the  haulage  accidents.  MSHA 
determined  that  both  the  total  coal 
production  and  the  average  productivity 
at  these  mines  had  increased  slightly  for 
the  time  frame  after  the  effective  date  of 
the  rule. 

The  commenters  further  stated  that  In 
their  experience  with  stray  current  in 
coal  mines,  the  50-foot  distance  between 
explosives  or  sheathed  units  to  be 
primed  and  energized  electric  equipment 
could  be  reduced  safely.  The  basis  for 
selection  of  50  feet  as  the  distance 
between  energized  equipment  and  the 
blasting  area  was  also  questioned  by 
commenters  who  suggested  that  the  15- 
foot  distance  between  sources  of 
electric  current  and  explosives  and 
detonators  outside  of  magazines 
required  by  §  75.1313(b)(1)  was  more 
appropriate. 

The  15-foot  distance  in  §  75.1313(b)(1) 
expressly  applies  to  explosives  and 
detonators  outside  a  magazine  "that  are 
not  being  transported  or  being  prepared 
for  loading  boreholes."  They  must  be 
kept  in  separate,  closed  containers  made 
of  nonconductive  material  with  no  metal 
or  other  conductive  material  exposed 
inside.  Containment  of  the  detonators 
and  explosives  in  this  manner  provides 
added  protection  against  premature 
initiation  due  to  stray  currents.  This 
added  protection  is  not  present  when 
the  detonators  and  explosives  are 
outside  of  their  containers  during 
preparation  for  blasting.  Therefore,  the 
15-foot  distance  specified  in 
:  75.1313(b)(1)  for  detonators  and 
explosives  outside  a  magazine  is  not 
applicable  to  the  priming  and 
preparation  operations  of  §  75.1316. 

Commenters  asserted  that  the  50-foot 
distance  adopted  by  MSHA  had  been 
developed  for  metal  and  nonmetal 
mining  operations  and  therefore  is 
inappropriate  for  use  in  coal  mines. 
These  commenters  stated  that  the 
geology  of  metal  and  nonmetal  mines 
provided  more  paths  for  stray  current 
than  are  available  in  coal  mines,  and  the 
provision  in  part  57  allowed  a  reduction 
in  the  50-foot  distance  to  25  feet  with 
stray  current  testing.  Further,  they 
speculated  the  origin  of  the  50-foot 
distance  specified  in  National  Safety 
Council's  Data  Sheet  1-644,  prepared  by 
the  Mining  Section,  industrial  Division 
of  the  National  Safety  Council,  may 
have  been  the  50-foot  distance 
contained  in  a  previous  edition  of  the 
Atlas  Powder  Company's  "Handbook  of 
Electric  Blasting."  This  distance 


reportedly  was  based  primarily  on  metal 
and  nonmetal  mining  conditions. 

MSHA  recognizes  the  geology  of  most 
metal  and  nonmetal  mines  differs  from 
that  found  in  coal  mines.  However,  there 
are  nonmetal  mines,  such  as  trona  and 
salt  mines,  where  electric  blasting  is 
performed  and  the  geology  provides 
similar  stray  current  paths  as  those  in 
coal  mines.  In  these  mines  the 
provisions  of  part  57  have  proved  to  be 
an  effective  safeguard  against 
unintended  initiation  of  explosives  by 
stray  current  from  contact  with 
energized  equipment. 

The  Agency  has  also  reexamined  the 
National  Safety  Council's  Data  Sheet  I- 
644  in  regard  to  its  applica"o\ity  to  coal 
mines.  Data  Sheet  1-644  (dated  1983) 
includes  examples  of  electric  circuits 
addressed  by  its  recommendations. 
Some  of  these  examples  reference  part 
75  requirements  and  installations  in  coal 
mines,  indicating  the  National  Safety 
Council  drafters  had  knowledge  of  coal 
mining  requirements.  Although 
commenters  stated  that  the  coal  mining 
industry  was  not  involved  in  the  drafting 
or  review  of  this  document  for 
apphcation  to  underground  coal  mines, 
these  references  show  that 
consideration  of  underground  coal 
mines  was  given  when  compiling  the 
document. 

Stray  current  in  underground  coal 
mines  is  a  potential  hazard  that  can 
cause  unintended  initiation  of 
explosives.  The  Agency  continues  to 
believe  that  a  specified  distance  is 
necessary  to  ensure  uniform 
enforcement  by  MSHA  and  to  prevent 
varied  interpretations  of  the  distance  for 
deenergizing  or  removing  equipment. 
However,  the  Agency  has  determined 
that  the  distance  between  energized 
electric  equipment  and  explosives  to  be 
primed  can  be  redoced  if  stray  current 
tests  are  conducted  in  the  area. 

MSHA  has  chosen  a  25-foot  distance 
with  stray  current  testing  as  an  alternate 
method  of  addressing  the  hazard  of 
premature  initiation  of  the  blasting 
circuit  from  stray  current  due  to  contact 
with  energized  equipment  in  the  blast 
area.  A  reduction  of  the  distance  to  25 
feet,  based  upon  satisfactory  results  of 
stray  current  testing,  provides  safety 
protection  against  these  hazards 
equivalent  to  that  established  by  the  50- 
foot  distance  without  such  testing.  This 
same  alternative  has  been  provided  by 
part  57  for  metal  and  nonmetal  mines  for 
many  years  and  has  proved  to  be  a  safe 
and  effective  means  of  safeguarding 
against  stray  current.  Therefore,  the 
final  rule  modifles  S  75.1318(a)  by 
adding  an  alternative  in  paragraph  (a)(2) 
that  will  allow  the  50-foot  distance  to  be 
reduced  to  25  feet  provided  stray 


current  testing  is  conducted  with 
satisfactory  results  before  priming  of 
explosives  or  sheathed  units  for  each 
round. 

Stray  current  testing  must  be 
conducted  by  measuring  the  current 
through  a  1-ohm  resistor  using  a  blasting 
multimeter  or  other  instrument 
specifically  designed  for  such  testing. 
Use  of  other  types  of  instnunents  can 
present  a  safety  hazard  causing  a 
possible  detonator  initiatioiL  Ilie  testing 
requires  one  test  electrode  to  be  located 
at  a  central  point  where  the  explosives 
are  to  be  fired.  The  second  test  electrode 
is  moved  to  various  locations  in  the  area 
being  tested.  The  instrument  reads  the 
stray  current  flowing  through  the  1-ohm 
resistor  which  is  representative  of  the 
bridge  wire  resistance  for  a  typical 
detonator  used  in  underground  coal 
mines.  The  testing  needs  to  be 
conducted  in  accordance  with  the 
instrument  manufacturer's  instructions 
to  be  considered  adequate  because 
operating  procedures  vary  between 
different  instruments. 

The  value  of  0.05  ampere  (50 
milliamps)  specified  as  a  maximum  for 
stray  current  in  the  final  rule  is 
consistent  with  the  commenters' 
recommended  value  and  represents 
about  one-fourth  to  one-fifth  of  the 
minimum  firing  current  for  which 
commercial  electric  detonators  used  in 
the  United  States  are  generally 
designed.  If  testing  does  not  detect  more 
than  0.05  ampere,  electric  equipment 
need  not  be  deenergized  or  removed  if  It 
is  at  least  25  feet  from  boreholes  to  be 
loaded  with  explosives  or  sites  where 
sheathed  explosive  units  are  to  be 
placed  and  flred. 

The  final  rule  specifies  certain 
locations  where  the  stray  current  tests 
must  as  a  minimum,  be  conducted 
before  priming  any  explosives  or 
sheathed  units  in  a  round.  These  test 
locations  were  selected  to  ensure  that 
excessive  stray  currents  (more  than  0.05 
ampere)  are  not  present  in  the  area 
between  25  and  50  feet  from  locations 
where  explosives  or  sheathed  units  are 
to  be  fired.  Places  where  the  specified 
test  must  be  conducted  include  the 
frames  of  any  energized  electric 
equipment  and  all  repaired  areas  of 
energized  cables  within  this  area.  The 
testing  must,  therefore,  include 
energized  cables  within  this  area  that 
are  supplying  power  to  equipment  that 
may  be  in  operation  outside  of  the  area. 
The  equipment  must  remain  energized 
during  these  stray  current  tests  to  ensure 
that  the  testing  is  representative  of 
operating  conditions  during  the  priming 
of  explosives.  Proper  precautions, 
specified  by  the  instrument 
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manufacturer  and  varying  with  the 
instrument  used,  need  to  be  followed 
when  the  test  electrode  comes  in  contact 
with  a  surface  that  may  be  energized. 

Paragraph  (a)(1)  of  the  existing  rule 
requires  that  before  priming  explosives, 
all  mobile  electric  equipment  shall  be 
removed  to  a  distance  of  50  feet  from  the 
working  place  or  other  area  where 
blasting  is  to  be  performed.  Paragraph 
(a)(2)  of  the  existing  rule  requires  that 
before  priming  explosives,  all  stationary 
electric  equipment  within  50  feet  of  the 
working  place  or  other  area  where 
blasting  is  to  be  performed  shall  be 
deenergized.  After  promulgation  of  the 
existing  standard,  commenters 
questioned  how  to  measure  the  50-foot 
distance.  Specifically,  they  asked 
whether  this  is  a  "line  of  sight" 
measurement  and  whether  it  was  to  be 
measured  through  solid  coal  or  rock.  As 
explained  in  the  preamble  to  the 
proposal,  MSHA  intended  the  change 
from  "working  place  or  other  area  where 
blasting  is  to  be  performed"  to 
"boreholes  to  be  loaded  with  explosives 
or  sites  where  sheathed  explosive  units 
are  to  be  placed  and  fired"  to  specify  the 
exact  location  from  which  the  50- foot 
distance  would  be  measured.  The  50- 
foot  distance  was  intended  to  extend 
through  open  spaces  in  all  directions  but 
not  through  solid  coal  or  rock.  Thus, 
compliance  with  §  75.1316(a),  as 
proposed,  generally  would  not  restrict 
mining  activities  in  adjacent  working 
places  separated  from  the  blasting  area 
by  a  sohd  block  of  coal.  Only  when  the 
electric  equipment  for  such  mining 
activity  is  within  50  feet  as  measured 
through  open  spaces  would  it  need  to  be 
deenergized  or  removed.  Further,  as 
stated  in  the  preamble  of  the  proposed 
rule,  the  50-foot  requirement  applied  not 
only  before  priming  explosives  but  also 
before  priming  sheathed  explosive  units. 

Commenters  were  generally  in 
agreement  with  the  proposal's 
explanation  on  how  the  50-foot  distance 
was  to  be  measured  for  electric 
equipment  Most  supported  the  language 
change  noted  above  specifying  the  exact 
location  from  which  the  50  feet  would  be 
measured.  One  commenter.  however, 
objected  to  the  use  of  "boreholes  to  be 
loaded  with  explosives  or  sites  where 
sheathed  explosive  units  are  to  be 
placed  and  fired"  rather  than  "working 
place,"  believing  this  to  be  a  diminution 
of  safety.  Specifically,  this  commenter 
pointed  out  that  the  proposal's  wording 
would  allow  a  blasting  cable  extending 
to  a  blasting  unit  to  cross  and  contact 
energized  electric  equipment  or  trailing 
cables  located  in  the  working  place 
more  than  50  feet  from  the  boreholes. 


After  consideration  of  all  the 
comments,  MSHA  has  decided  to  retain 
the  wording  change  set  out  in  the 
proposal  and  specify  the  location  from 
which  the  50-foot  distance  is  to  be 
measured  as  "boreholes  to  be  loaded 
with  explosives  or  sites  where  sheathed 
explosive  units  are  to  be  placed  and 
fired."  The  final  rule  adds  paragraph 
(a)(3)  to  address  the  concern  regarding 
possible  contact  between  the  blasting 
cable  and  energized  equipment. 
Protection  of  blasting  circuits  from 
sources  of  stray  electric  current  is 
generally  addressed  by  S  75.1323(a). 
However,  MSHA  has  specifically 
addressed  the  hazard  of  stray  current 
resulting  from  contact  with  energized 
equipment  in  S  75.1316.  Therefore,  to 
clarify  MSHA's  intent,  this  section 
includes  a  specific  prohibition  against 
blasting  cables  and  detonator  circuitry, 
such  as  leg  and  connecting  wires, 
contacting  energized  electric  equipment, 
including  cables. 

Finally,  existing  S  75.1316  is  modified 
to  specifically  include  all  cables.  A 
modification  was  proposed  to  address 
questions  raised  by  operators  as  to 
whether  the  provisions  of  S  75.1316(a) 
applied  to  trailing  cables.  The  final  rule 
has  been  expanded  to  include  all  other 
power  cables  which  in  construction 
blasting  are  also  a  potential  source  of 
stray  current  Cables  are  therefore 
subject  to  the  same  requirements  as  all 
other  electric  equipment 

Section  75.1325    Firing  Procedure 

Section  75.1325(b)  was  published  as  a 
final  rule  in  the  Federal  Register  on 
November  18, 1988,  and  allowed  only 
one  face  to  be  blasted  at  a  time. 
However,  on  January  13, 1989,  MSHA 
published  a  stay  of  this  provision  so  that 
it  did  not  become  effective  on  January 
17. 1989.  with  the  other  explosives  and 
blasting  safety  standards  (54  FR 1360). 
This  action  was  based  on  comments 
from  segments  of  the  mining  industry 
who  questioned  the  basis  for  prohibiting 
firing  more  than  one  face  at  a  time.  In 
their  view,  this  blasting  practice  has 
been  conducted  safely  in  several  mines. 
In  conjunction  with  issuing  a  stay  of  this 
provision,  MSHA  indicated  that 
additional  substantive  information  on 
this  blasting  practice  was  needed.  After 
issuing  the  stay,  the  Agency  took  a 
number  of  actions  to  further  examine 
this  issue. 

As  indicated  in  the  preamble  to  the 
proposal,  MSHA  conducted  a 
reevaluation  of  the  available  record  of 
blasting  accidents  to  determine  whether 
any  of  these  accidents  were  related  to 
multiface  blasting.  In  no  instance  did 
this  review  find  that  multiface  blasting 
was  cited  as  the  sole  factor  or  as  a 


contributing  cause  in  an  accident.  The 
only  reference  to  multiface  blasting  was 
in  describing  activities  underway  at  the 
time  certain  accidents  occurred  when 
blasting  coal  off  the  solid.  No  mention 
was  made  of  multiface  blasting  in 
reports  or  data  relative  to  accidents 
occurring  when  blasting  cut  coal. 

In  addition.  MSHA  conducted  a 
literature  search  specifically  seeking 
published  materials  related  to  the  issue 
of  single  versus  multiface  blasting.  No 
pertinent  information  on  this  issue  was 
found  which  was  not  previously 
reviewed  by  the  Agency  and  already  a 
pari  of  the  rulemaking  redord. 

MSHA  also  surveyed  various  States 
where  explosives  are  used  for 
production.  An  analysis  of  these  data 
shows  that  almost  two-thirds  of  the 
conventional  bituminous  mining 
sections  blast  cut  coal  only.  Nearly  all  of 
the  mines  that  blast  coal  off  the  solid 
are  located  in  Kentucky  or  West 
Virginia.  Kentucky  prohibits  multiface 
blasting  when  blasting  off  the  solid. 
However,  Kentucky  has  no  prohibition 
against  multiface  blasting  in  cut  coal. 
Although  no  provision  limits  blasting  to 
only  one  face  in  West  Virginia,  that 
State  requires  a  permit  to  blast  more 
than  10  boreholes  per  round.  This  has 
the  effect  of  Umiting  multiface  blasting 
since  blasting  more  than  10  boreholes  is 
allowed  only  under  certain  conditions. 
In  Virginia,  while  there  is  no  specific 
prohibition  against  multiface  blasting,  a 
permit  is  needed  to  blast  coal  off  the 
solid.  No  permits  allowing  multiface 
blasting  of  coal  off  the  solid  were 
identified  by  the  State  Division  of  Mines 
in  Virginia  when  contacted  by  MSHA. 
Other  States;  for  example,  Wyoming, 
and  Colorado,  do  not  prohibit  multiface 
blasting  but  limit  the  number  of  shots 
per  round  to  20.  A  review  of 
Pennsylvania  mining  regulations 
revealed  no  specific  prohibition  against 
multiface  blasting,  although  State 
inspectors  have  broad  discretionary 
authority  to  address  such  practices. 

As  indicated  in  the  proposal,  the 
Agency  also  surveyed  other  coal- 
producing  nations.  None  of  those 
contacted  had  similar  mining  conditions 
from  which  comparison  could  be  drawn. 

Based  on  this  reexamination  of  single 
versus  multiface  blasting,  MSHA 
proposed  in  paragraph  (b)  to  limit 
blasting  in  a  working  place  to  one  face 
at  a  time,  with  one  exception.  Under  the 
exception,  up  to  three  faces  were 
permitted  to  be  blasted  at  a  time 
provided  that  each  face  had  a  separate 
kerf  and  that  a  total  of  no  more  than  20 
boreholes  connected  in  a  single  series 
were  fired  in  the  round. 
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Several  commenters  favored  the 
proposal's  exception  to  the  prohibition 
on  multiface  blasting  which  would  allow 
such  blasting  in  cut  coal  where  no  more 
than  a  total  of  20  shots  connected  in  a 
single  series  were  fired  in  a  round.  They 
stated  that  multiface  blasting,  when 
performed  in  cut  coal,  has  been 
practiced  safely  for  many  years. 
Another  conunenter,  however,  objected 
to  the  provision  and  recommended 
limiting  blasting  to  only  one  face  at  a 
time.  In  support,  it  was  claimed  that  the 
simultaneous  blasting  of  three  adjacent 
faces  in  an  intersection  would  release 
large  quantities  of  gas,  toxic  fumes  and 
surplus  heat  into  a  confined  area,  which 
would  dramatically  increase  the 
potential  for  an  explosion. 

Simultaneous  firing  of  more  than  one 
face  can  create  a  potential  for  an 
explosion  hazard  when  shooting  coal  off 
the  solid.  For  this  reason,  multiface 
blasting  is  prohibited  when  this  method 
of  production  blasting  is  used.  Shooting 
off  the  solid  is  a  difficult  blasting 
technique  with  greater  potential  for 
blown-out  holes  that  can  ignite  gas  and 
dust  released  by  the  blasting  of  adjacent 
faces.  However,  the  final  rule  does  not 
prohibit  multiface  blasting  in  cut  coal 
because  boreholes  in  this  type  of 
shooting  have  relief  provided  by  the 
kerf,  which  greatly  diminishes  the 
potential  for  blown-out  holes.  This 
position  it  consistent  with  the  specific 
prohibition  against  multiface  blasting  off 
the  solid  in  Kentucky  and  the  restriction 
on  such  blasting  in  West  Virginia  where 
the  number  of  boreholes  permitted  to  be 
fired  in  a  round  is  limited  to  ten. 
Approximately  96  percent  of  all  the 
bituminous  mines  conducting  off-the- 
soUd  blasting  are  located  in  these  two 
States. 

Further,  the  Agency  has  limited  to  20 
the  total  number  of  boreholes  which  can 
be  fired  simultaneously  in  multiface 
blasting  of  up  to  three  faces.  By 
restricting  the  number  of  shots  to  20,  no 
additional  emounts  of  fiunes.  gases  or 
heat  are  expected  to  be  released  when 
blasting  multiple  faces  than  if  20 
boreholes,  which  is  the  maximum 
allowed  under  the  blasting  standards 
without  a  permit,  are  fired  in  a  round  in 
a  single  face. 

One  commenter  was  concerned  that 
the  permissibility  of  explosives  would 
be  violated  by  allowing  multiface 
blasting.  However,  no  basis  or  rationale 
for  this  comment  was  provided  as  to 
how  this  would  occur.  To  perform  such 
blasting,  no  more  than  a  combined  total 
of  20  boreholes  wired  in  a  single  series 
can  be  fired  at  one  time  in  up  to  three 
faces  in  cut  coal.  This  is  the  same 
number  of  boreholes  which  S  75.1320(a) 


allows  to  be  fired  at  one  time  in  a  single 
face  without  a  permit  granted  under 
S  75.1321.  This  20-borehole  limitation 
requires  the  use  of  permissible 
explosives  and  a  permissible  blasting 
unit  In  addition,  other  requirements 
concerning  detonators  and  delay 
periods  will  have  to  be  complied  with  by 
operators  performing  multiface  blasting. 
For  example,  8  75.1320(b]  prohibits  the 
use  of  instantaneous  and  delay 
detonators  in  the  same  circuit.  Further. 
§  75.1320(c]  allows  only  detonators  with 
delay  periods  of  1,000  milliseconds  or 
less  to  be  used  and  (  75.1320(e)(1) 
specifies  the  arrangement  of  delay 
periods  when  blasting  cut  coal.  Thus, 
multiface  blasting  as  permitted  in  the 
final  rule  does  not  violate  permissibility 
requirements. 

Another  commenfer  stated  that 
MSHA's  recent  approval  of  large 
capacity  blasting  units  safely  permits 
firing  multiple  faces  with  more  than  20 
holes.  MSHA't  30  CFR  part  7.  subpart  D, 
Multiple-Shot  Blasting  Units,  is  the 
regulation  that  allows  for  the  approval 
of  blasting  units  with  the  capacity  to  fire 
more  than  20  boreholes  in  a  round.  This 
approval  requirement  addresses  neither 
the  issue  of  single  versus  multiface 
blasting,  nor  the  permission  required  to 
fire  more  than  20  shots  in  a  round.  The 
preamble  to  this  regulation  clearly 
states  that  it  is  part  75  whk:h  regulates 
the  use  of  approved  blasting  units  in 
underground  coal  mines. 

Concern  also  had  been  expressed  that 
if  multiface  blasting  were  permitted,  the 
firing  of  one  face  could  cause  disruption 
of  the  blasting  circuit  in  another  face, 
resulting  in  undetonated  explosives. 
However,  in  accordance  with 
S  75.1323(i),  when  20  or  fewer  boreholes 
are  fired  in  a  round,  the  blasting  circuit 
must  be  wired  in  a  single  series  without 
regard  to  the  number  of  faces  being 
fired.  This  ensures  that  firing  energy  is 
applied  to  all  detonators  at  the  same 
time,  preventing  circuit  disruption 
caused  by  the  blast. 

Paragraph  (b)  of  the  proposal  also 
specified  that  a  permit  to  fire  more  than 
20  boreholes  in  a  round  when  blasting 
multiple  faces  could  not  be  obtained 
from  the  district  manager  under  the 
provisions  of  SS  75.1320  and  75.1321. 
Instead,  operators  would  have  to  seek  a 
modification  of  the  standard  under  part  • 
44,  the  Agency's  petition  for 
modification  procedures. 

Several  commenters  objected  to  this 
prohibition  in  the  proposal,  stating  they 
preferred  that  requests  to  fire  more  than 
20  shots  in  a  round  when  performing 
multiface  blasting  continue  to  be 
addressed  through  permits  from  the 
district  manager  rather  than  the  part  44 


petition  process.  They  claimed  that  the 
Agency  takes  2  years  to  proceM 
petitions  ai\d  that  special  mining 
conditions  are  best  addressed  at  the 
local  level.  N4SHA's  recenUy 
promulgated  revisions  to  part  44  permit 
operators  to  request  expedited 
investigation  and  consideration  and  also 
specify  time  frames  for  completion  of 
certain  phases  of  the  petition  for 
modification  process. 

As  indicated  in  the  proposal,  MSHA's 
past  experience  has  shown  that  the 
permits  generally  sought  by  mine 
operators  are  to  use  nonpermissible 
blasting  units  to  fire  more  than  20 
boreholes  during  construction  blasting 
in  rock.  CurrenUy,  only  two  mines  have 
permission  to  blast  more  than  20 
boreholes  in  a  round  in  the  coal  face. 
Both  are  anthracite  mines  where  long- 
hole  blasting  is  performed.  Neither 
permit  involves  multiface  blasting.  Since 
MSHA  is  not  aware  of  any  evidence  of 
permits  being  granted  to  fire  more  than 
20  boreholes  in  a  round  in  a  coal  face 
which  involves  multiface  blasting,  the 
need  for  such  permits  in  the  future  does 
not  appear  likely.  For  these  reasons,  the 
Agency  has  not  modified  |  75.1325(b)  to 
permit  firing  more  than  20  boreholes  in  a 
round  when  blasting  multiple  faces. 

IV.  Executive  Order  12291  and 
Regulatory  FlexibUity  Act 

In  accordance  with  Executive  Order 
12291,  MSHA  prepared  an  economic 
impact  analysis  in  November  1988  to 
identify  potential  costs  and  benefits 
associated  with  the  changes  to  its 
explosives  and  blasting  standards  for 
underground  coal  mines.  That  analysis 
revealed  that  the  final  rule  would  not 
result  in  a  major  cost  increase  or  have 
an  incremental  effect  of  $100  million  or 
more  on  the  economy.  This  final  rule 
will  amend  three  of  those  standards 
issued  in  November  1968.  Section 
75.i3<.1(a)(2)  provides  the  criteria  for 
blaster  qualification  based  upon 
experience  that  includes  direct 
involvnwnt  with  procedures  for 
hhndling,  loading  and  preparing 
explosives.  Section  75.1316(a)  clarifies 
the  measurement  of  the  50-foot  distance 
for  deenergizing  or  removing  electric 
equipment  and  provides  a  reduced 
alternative  distance  of  25  feet  in 
conjunction  with  testing  for  stray 
current.  Section  75.1316(a)(3)  specifically 
prohibits  contact  between  the  blasting 
cable  or  detonator  circuitry  and 
energized  electric  equipment,  including 
cables.  Section  75.1325(b)  allows 
multiface  blasting  under  limited 
conditions. 

MSHA  has  compared  the  costs 
associated  with  the  existing 
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requirements  to  the  costs  associated 
with  the  requirements  of  the  final  rule 
and  has  analyzed  the  impact  on  small 
businesses.  Based  on  this  analysis, 
MSHA  believes  that  this  final  rule  will 
have  no  significant  economic  impact  on 
the  mining  industry.  The  final  rule  does, 
however,  contain  revised  standards  that 
provide  the  mine  operator  options  from 
which  to  select  a  cost  effective 
compliance  method  consistent,  with  the 
mining  method. 

Section  75.1301(a)(2)  broadens  the 
existing  standard.  Rather  than  limiting 
qualified  persons  to  those  who  have  1 
year  of  experience  on  a  conventional 
coal-producing  section,  persons  may 
become  qualified  if  they  have  relevant 
experience  using  explosives  in  an 
underground  coal  mine.  This  revision 
eliminates  the  need  for  the  proposed 
dual  classification  of  quahfied  persons 
as  to  whether  they  are  qualified  for 
"construction"  or  "production"  blasting. 
MSHA  associates  no  additional 
compliance  cost  with  this  change. 

Section  75.1316(a)(2)  adds  an 
alternative  method  of  compliance  in 
which  mine  operators  may  take  stray 
current  tests  between  25  and  50  feet  of 
boreholes  to  be  loaded  or  sites  where 
sheathed  explosive  units  are  to  be 
placed  and  fired.  Purchase  of  a  blasting 
multimeter  for  such  testing  could  require 
a  small  additional  capital  expense.  No 
additional  cost  is  associated  with  this 
provision  because  it  is  an  optional 
alternative  and  would  likely  be  used 
only  if  it  were  to  be  less  costly  than  the 
existing  requirement. 

Section  75.1316(a)(3)  is  added  to 
prohibit  the  detonator  circuitry  or 
blasting  cable  from  coming  in  contact 
with  energized  electric  equipment, 
including  cables.  MSHA  expects  that 
mine  operators  can  implement  this  safe 
work  practice  with  no  additional  cost 
for  labor  or  materials. 

Section  75.1325(b)  requires  that  only 
one  face  in  an  area  be  blasted  at  one 
time,  but  up  to  three  faces  of  cut  coal 
may  be  blasted  when  certain  conditions 
are  met.  MSHA  associated  no 
compliance  cost  with  this  provision  of 
the  final  rule  because  the  affected  mines 


are  located  primarily  in  States  which 
either  prohibit  multiface  blasting  off  the 
solid  or  effectively  restrict  multiface 
blasting  off  the  solid  through  other 
means.  All  compliance  costs,  therefore, 
would  be  attributed  to  these  preexisting 
State  regulations. 

List  of  SubjecU  in  30  CFR  Part  75 

Mine  safety  and  health.  Underground 
coal  mines,  ^cplosives  and  blasting. 

Dated:  October  3, 1991. 

William  J.  Tattenall. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Accordingly,  subpart  N,  part  75, 
chapter  1,  subchapter  O,  chapter  I,  title 
30  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below; 

PART  75— {AMENDED] 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  957,  and  961. 

Subpart  N — Explosives  and  Blasting 

2.  Section  75.1301  is  amended  by 
revising  paragraph  (a)(2)  and  adding  a 
parenthetical  statement  at  the  end  of  the 
section  to  read  as  follows: 

§  75.1301    Qualified  person. 

(a)  •  •  • 

(2)  In  States  that  do  not  certify  or 
qualify  persons  to  use  explosives 
required  by  this  section,  has  at  least  1 
year  of  experience  working  in  an 
underground  coal  mine  that  includes 
direct  Involvement  with  procedures  for 
handling,  loading,  and  preparing 
explosives  for  blasting  and 
demonstrates  to  an  authorized 
representative  of  the  Secretary  the 
abihty  to  use  i>ermissible  explosives 
safely. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1219-0106) 

3.  Section  75.1316  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows; 


§  75. 1 3 1 6    Preparation  before  blasting. 

(a)(1)  All  nonbattery-powered  electric 
equipment,  including  cables,  located 
within  50  feet  from  boreholes  to  be 
loaded  with  explosives  or  the  sites 
where  sheathed  explosive  units  are  to 
be  placed  and  fired  shall  be  deenergized 
or  removed  to  at  least  50  feet  from  these 
locations  before  priming  of  explosives. 
Battery-powered  equipment  shall  be 
removed  to  at  least  50  feet  from  these 
locations  before  priming  of  explosives. 

(2)  As  an  alternative  to  paragraph 
(a)(1)  of  this  section,  electric  equipment, 
including  cables,  need  not  be 
deenergized  or  removed  if  located  at 
least  25  feet  from  these  locations 
provided  stray  current  tests  conducted 
prior  to  priming  the  explosives  detect 
stray  currents  of  0.05  ampere  or  less 
through  a  1-ohm  resistor. 

(i)  Tests  shall  be  made  at  floor 
locations  on  the  perimeter,  on  energized 
equipment  frames  and  on  repaired  areas 
of  energized  cables  within  the  area 
between  25  to  50  feet  from  the  locations 
where  the  explosives  are  to  be  primed. 

(ii)  Tests  shall  be  conducted  using  a 
blasting  multimeter  or  other  instrument 
specifically  designed  for  such  use. 

(3)  The  blasting  cable  or  detonator 
circuitry  shall  not  come  in  contact  with 
energized  electric  equipment,  including 
cables. 

*        •        *        •        • 

4.  Section  75.1325  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  75.1325    Rring  procedures. 

(b)  Only  one  face  in  a  working  place 
shall  be  blasted  at  a  time,  except  that 
when  blasting  cut  coal  up  to  three  faces 
may  be  blasted  in  a  round  if  each  face 
has  a  separate  kerf  and  no  more  than  a 
total  of  20  shots  connected  in  a  single 
series  are  fired  in  the  round.  A  permit  to 
fire  more  than  20  boreholes  in  a  round 
under  the  provisions  of  30  CFR  75.1320 
and  75.1321  may  not  be  obtained  for  use 
when  blasting  multiple  faces. 

[FR  Doc  91-24456  Filed  10-10-91:  &-45  am] 
SaiJIM  COOC  M10-U-M 


UMI 


Friday 

October  11.  1991 


Part  Vil 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  91 

Flight  Recorders  and  Cockpit  Voice 

Recorders;  Interim  Rule 


51618  Federal  Register  /  Vol.  56.  No.  198  /  Friday.  October  11.  1991  /  Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart91 

(Docket  No.  26666;  Amendment  No.  91-226] 

RIN  2120-AO82 

Flight  Recorders  and  Cockpit  Voice 
Recorders 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Interim  rule;  request  for 
comments. 

SUMMARY:  This  interim  rule  amends  the 
Federal  Aviation  Regulations  to  allow 
part  91  operators  to  continue  flight,  or 
ferry  certain  aircraft,  in  the  event  that 
the  flight  recorder  (FR)  and/or  cockpit 
voice  recorder  (CVR)  is  inoperable.  This 
change  provides  part  91  operators 
similar  relief  to  that  afforded  air  carriers 
and  commercial  operators  operating 
under  part  91  of  the  Federal  Aviation 
Regulations.  Additionally,  this  change 
permits  part  91  operators  to  operate  for 
up  to  15  days  with  an  inoperative  FR  or 
CVR.  These  amendments  are  intended 
to  prevent  part  91  operations  from  being 
forced  out  of  service  unnecessarily. 
dates:  This  interim  rule  is  effective  on 
October  11. 1991.  Comments  must  be 
received  on  or  before  January  13. 1992. 
This  interim  rule  expires  on  April  13, 
1992. 

ADDRESSES:  Comments  on  this  interim 
rule  should  be  sent  to  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket 
(AGC-010).  Docket  No.  26666.  800 
Independence  Avenue.  SW„  room  915G, 
Washington,  DC  20591.  Comments  may 
be  inspected  in  room  9150  between  8:30 
a.m.  and  5  p.m..  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Glista.  Regulations  Branch 
(AFS-850).  General  Aviation  and 
Commercial  Division,  800  Independence 
Avenue  SW..  Washington.  DC  20591: 
telephone:  (202)  267-8150. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  interim  rule  is  being  issued 
without  prior  notice  or  opportunity  for 
public  comment.  However,  in 
accordance  with  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation,  an  opportunity  for 
public  comment  on  this  interim  final  rule 
is  provided.  This  interim  rule  is  being 
issued  with  an  expiration  date  of  April 
13, 1992.  Interested  persons  are  being 
afforded  time  to  comment  before  the 
FAA  makes  a  final  determination  on  this 


issue.  Delay  of  this  rule  would  cause 
part  91  operators  to  be  unjustly 
burdened  by  the  implementation  of 
§  91.609  on  October  11, 1991,  since 
reasonable  relief  from  the  rule  would 
otherwise  not  be  available. 

Interested  persons  are  invited  to 
submit  comments  in  triplicate  to  the 
address  listed  under  the  caption 
"ADDRESSES"  above.  All  comments  will 
be  available  for  examination  by 
interested  persons  in  the  Rules  Docket. 
This  amendment  may  be  changed  in 
response  to  comments  received  on  this 
interim  rule. 

Commenters  who  want  the  FAA  to 
acknowledge  receipt  of  comments 
submitted  on  this  interim  rule  must 
submit  a  pre-addressed,  stamped 
postcard  with  their  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  2666«."  The 
postcard  will  be  date-stamped  by  the 
FAA  and  returned  to  the  commenter. 

Availability  of  this  Interim  Rule 

Any  person  may  obtain  a  copy  of  this 
interim  rule  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs,  ATTN:  APA- 
200,  800  Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling  the 
Office  of  Public  Affairs  at  (202)  267- 
34d4.  Communications  must  identify  the 
docket  number  (Docket  No.  26666}  of 
this  amendment.  Persons  interested  in 
being  placed  on  a  mailing  list  for  future 
notices  should  request  a  copy  of 
Advisory  Circular  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

Section  91.609  of  the  Federal  Aviadon 
Regulations  (FAR)  requires  certain  part 
91  operators  to  install  an  approved  flight 
recorder  (FR)  and  operate  it 
continuously  from  takeoff  to  landing. 
Furthermore,  the  rule  requires  that 
approved  cockpit  voice  recorders  (CVR) 
be  installed  and  operated  continuously 
on  the  aircraft  of  certain  part  91 
operators.  Strict  compliance  with 
S  91.609  would  compel  these  part  91 
operators  to  land  immediately  upon  an 
FTl  or  CVR  becoming  inoperative.  The 
rule,  as  written,  would  prevent  operators 
from  being  able  to  ferry  an  aircraft  to  a 
location  where  the  equipment  could  be 
repaired  or  replaced,  from  doing  an 
airworthiness  flight  check,  or  from 
ferrying  a  newly-acquired  aircraft  for 
the  purpose  of  having  a  FR  or  CVR 
installed. 

History 

The  FAA  issued  Amendment  Nos.  91- 
199, 121-191. 125-8.  and  135-23  on 


March  18. 1987  (52  FR  9622.  March  25, 
1987),  to  upgrade  flight  recorder 
standards  for  certain  airplanes.  The 
amendments  require  that  all  airplanes 
type  certificated  before  September  30, 
1969.  and  operated  under  part  121  be 
equipped  with  a  six-parameter  digital 
flight  recorder  by  May  26. 1989.  and  that 
these  recorders  be  upgraded  to  record  11 
parameters  of  information  by  May  26. 
1994. 

The  FAA  issued  Amendment  Nos.  23- 
35,  25-65.  27-22.  29-25.  91-204, 121-197. 
125-10,  and  135-26  June  30. 1988  (53  FR 
26134;  July  11. 1988),  to  require  digital 
flight  data  recorders  and  cockpit  voice 
recorders  to  be  installed  in  a  broad 
range  of  airplanes  and  rotorcraft 
operated  by  air  carriers  and  commuter 
airlines,  as  well  as  in  selected  aircraft 
operated  in  general  aviation. 
Compliance  is  required  by  October  11. 
1991.  The  amendments  respond  to 
legislation  that  required  the  FAA  to 
amend  its  FR  and  CVR  requirements  in 
accordance  with  recommendations  from 
the  National  Transportation  Safety 
Board.  The  intent  of  the  amendments 
was  to  provide  more  information  to 
accident  investigators  in  determining  the 
causes  of  accidents  and  the  measures 
needed  to  correct  the  causes. 

Section  91.609  of  the  FAR  currently 
provides  relief  to  holders  of  air  carrier 
or  commercial  operator  certificates  to 
operate  their  aircraft  under  certain 
conditions  with  the  FR  and/or  CVR 
removed  or  inoperative.  Amendment  91- 
204  (53  FR  28134.  July  11. 1988)  expanded 
the  installation  requirements  for  the  FR 
and  CVR  to  include  certain  U.S.  civil- 
registered  aircraft  operated  under  part 
91  of  the  FAR.  Similar  relief  was  not 
provided  for  part  91  operators  in 
§  91.609.  This  interim  rule  is  being 
issued  to  correct  this  situation.  This 
interim  rule  is  intended  to  provide  part 
91  operators  with  relief  similar  to  that 
accorded  to  holders  of  air  carrier  and 
commercial  operator  certificates. 

On  September  27, 1989,  the  National 
Business  Aircraft  Association  (NBAA) 
petitioned  for  an  exemption  from 
SS  91.fl09(c}  and  (d)(2)  [formerly 
is  91.35(c)  and  (d)(2))  of  the  FAR  to 
permit  its  members,  under  certain 
conditions,  to  operate  under  the 
provisions  of  §  91.609(a)  [formerly 
S  91.35(a)]. 

Note:  Effective  August  la  1990  {54  FR 
34284,  August  18, 1989)  S  91.35(a].  (c).  and 
(dX2)  were  renumbered  ai  S  91.609(a). 
•1.609(c),  and  91.609(d)(2). 

The  petition  requested  that  NBAA 
members  be  permitted  to  operate  those 
U3.-registered  multiengined  turbine- 
powered  civil  airplanes  and  rotorcraft 


that  are  required  to  have  PR's  and 
CVR's  while  the  aircraft's  FR  and/or 
CVR  is  removed  temporarily  for 
inspection,  repair,  modification,  or 
replacement.  Additionally,  the  NBAA 
requested  that  its  members  be  permitted 
to  operate  their  aircraft  for  a  period  of 
not  more  than  120  days  after  the  FR 
and/or  CVR  is  initially  removed  from 
the  aircraft  for  repair.  Approximately 
260  comments  supporting  the  petition 
were  received  in  response  to  the  Federal 
Register  publication  of  the  summary  of 
the  petition.  No  comments  opposing  the 
petition  were  received. 

On  January  23, 1990.  Gulfstream 
Aerospace  Corporation  petitioned  the 
FAA  to  emend  the  requirements  of 
§  91.609.  The  petition  requested  that 
subject  to  certain  conditions,  operators 
that  do  not  hold  an  air  carrier  or 
commercial  operator  certificate  be 
allowed  to  operate  under  the  provisions 
of  §  91.609(a)  with  an  FR  and/or  CVR 
temporarily  removed  for  inspection, 
repair,  modification,  or  replacement. 

General  Discussion  of  This  Interim  Rule 

FR/CVR  Requirements 

The  FAA  has  determined  that  the 
circumstances  cited  in  the  NBAA  and 
Gulfstream  Aerospace  petitions  apply  to 
all  part  91  operators.  Accordingly,  it  is 
appropriate  to  respond  to  these  petitions 
through  the  rulemaking  process. 
Therefore,  the  FAA  is  amending  S  91609 
to  permit  part  91  operators  to  continue  a 
flight  or  ferry  certain  aircraft  with  an 
inoperative  FR  and/or  CVR.  Although 
this  rule  is  not  identical  to  the 
provisions  provided  to  air  carriers  and 
commercial  operators,  the  relief  being 
provided  to  the  part  91  operators  is 
intended  to  be  similar. 

Air  carriers  and  commercial  operators 
may:  1.  Ferry  an  aircraft  with  an 
inoperative  flight  recorder  or  cockpit 
voice  recorder  from  a  place  where  repair 
or  replacement  cannot  be  made  to  a 
place  where  such  can  be  made. 

2.  Continue  a  flight  as  originally 
planned,  if  the  flight  recorder  or  cockpit 
voice  recorder  becomes  inoperative 
after  the  aircraft  has  taken  o^. 

3.  Conduct  an  airworthiness  flight  test 
during  which  the  flight  recorder  or 
cockpit  voice  recorder  is  turned  off  to 
test  it  or  to  test  any  communication  or 
electrical  equipment  installed  in  the 
aircraft. 

4.  Ferry  a  newly  acquired  aircraft 
from  the  place  where  possession  of  it 
was  taken  to  a  place  where  the  flight 
recorder  or  cockpit  voice  recorder  is  to 
be  installed. 

5.  Use  an  aircraft's  minimum 
equipment  list  (MEL)  to  continue  flight 
operations.  The  normal  relief  provided 


by  most  MEL's  allows  a  flight  recorder 
to  be  inoperative  if  the  cockpit  voice 
recorder  is  operative  and  vice  versa 
when  both  are  required  to  be  installed. 
However,  CVR  and  FR  equipment  are 
classified  as  Category  A  items  on  an 
MEL,  and  Category  A  items  are 
permitted  to  be  inoperative  for  a 
maximum  of  3  flight  days. 

The  relief  provided  by  this  rule 
change  permits  part  91  operators:  1.  To 
ferry  an  aircraft  with  an  inoperative 
flight  recorder  or  cockpit  voice  recorder 
from  a  place  where  repair  or 
replacement  cannot  be  made  to  a  place 
where  they  can  be  made. 

2.  To  continue  a  flight  as  originally 
planned,  if  the  flight  recorder  or  cockpit 
voice  recorder  becomes  inoperative 
after  the  aircraft  has  taken  o^. 

3.  To  conduct  an  airworthiness  flight 
test  during  which  the  flight  recorder  or 
cockpit  voice  recorder  is  turned  off  to 
test  it  or  to  test  any  communication  or 
electrical  equipment  installed  in  the 
aircraft. 

4.  To  ferry  a  newly  acquired  aircraft 
from  the  place  where  possession  of  it 
was  taken  to  a  place  where  the  flight 
recorder  or  cockpit  voice  recorder  is  to 
be  installed.  In  addition,  this  rule  will 
permit  a  part  91  operator 

5.  To  operate  an  aircraft  for  not  more 
than  15  days  while  the  flight  recorder  or 
cockpit  voice  recorder  is  inoperative, 
provided  that  the  aircraft  records 
contain  an  entry  which  indicates  the 
date  of  failure,  and  a  placard  is  located 
in  view  of  the  pilot  to  show  that  the 
flight  recorder  or  cockpit  voice  recorder 
is  inoperative. 

6.  To  operate  an  aircraft  for  an 
additional  15  days  provided  that  the 
requirements  of  paragraph  5  are  met  and 
certification  is  made  in  the  aircraft 
maintenance  records  that  additional 
time  is  required  to  complete  repairs  or 
obtain  a  replacement  unit.  At  no  time 
does  this  amendment  permit  the  aircraft 
to  be  operated  for  more  than  30  days 
with  the  flight  recorder  or  cockpit  voice 
recorder  inoperative. 

Additional  Relief 

Although  the  relief  provided  by  this 
rule  for  part  91  operators  is  not  identical 
to  that  provided  for  air  carriers  and 
commercial  operators,  the  FAA  has  had 
to  consider  the  fact  that  part  91 
operators  do  not  normally  have  the 
maintenance,  repair,  and  replacement 
capabilities  that  air  carriers  and 
commercial  operators  have.  Part  91 
operators  normally  have  only  one 
maintenance  base,  whereas  air  carriers 
and  commercial  operators  normally 
have  numerous  maintenance  bases  at 
which  their  CVR's  and  FR's  may  be 
repaired  or  replaced.  Air  carriers'  and 


commercial  operators'  maintenance 
bases  normally  have  a  ready  supply  of 
spare  parts  for  repairing  or  replacing 
CVR's  and  FR's.  Air  carriers  and 
commercial  operators  normally  have  a 
larger  fleet  of  aircraft  in  which  the 
CVR's  and  FR's  can  be  moved  from  one 
aircraft  to  another.  Part  91  operators, 
however,  normally  have  only  one  or  two 
aircraft.  Therefore,  if  a  CVR  or  FR 
becomes  inoperative  on  a  part  91 
operator's  aircraft,  it  may  result  in  the 
aircraft  being  grounded  for  an  indeflnite 
period  of  time.  The  FAA  has  determined 
that  this  grounding  is  not  necessary  and 
the  possible  operational  and  flnancial 
burden  on  these  operators  is 
unacceptable.  The  relief  provided  for 
part  91  operators  by  this  amendment  is 
reasonable.  The  FAA  does  not 
anticipate  that  a  large  number  of  aircraft 
will  be  flying  without  a  functioning  FR 
and/or  CVR,  and  in  view  of  the 
excellent  safety  record  of  multiengine. 
turbine-powered  airplanes  and 
rotorcraft,  the  probability  of  one  of  these 
aircraft  being  involved  in  an  accident  is 
small. 

The  NBAA  stated  that  due  to  the 
expense  of  an  FR  or  CVR  (FR= $25,000 
to  $30,000  each:  CVR =$10,000  each), 
one  would  not  expect  part  91  operators 
to  purchase  spares  in  case  of  failure, 
and  few,  if  any,  maintenance  facilities 
catering  to  part  91  operators  would 
stock  spare  units.  There  is  merit  in  this 
statement,  and  the  FAA  finds  that  it  is 
appropriate  to  provide  additional  relief 
to  part  91  operators  to  operate  for  a 
reasonable  period  of  time  with  the  FR 
and/or  CVR  removed  for  repair. 
However,  the  FAA  has  determined  the 
120-day  period  requested  by  the  NBAA 
is  excessive  and  could  compromise  the 
intent  of  the  rule.  The  FAA  surveyed 
manufacturers  of  FR's  and  CVR's. 
Current  estimates  by  these 
manufacturers  indicate  that  15  days  is 
the  average  time  needed  to  accomplish 
most  repairs  or  to  insure  the  availability 
of  a  replacement  unit.  Accordingly,  this 
change  permits  part  91  operators  who  do 
not  hold  an  air  carrier  or  commercial 
operator  certificates  to  operate  an 
aircraft  with  an  inoperative  FR  and/or 
CVR  for  15  days.  This  change  also 
permits  aircraft  to  be  operated  for  an 
additional  15  days  (for  a  total  of  30 
days)  provided  that  certification  is  made 
in  the  aircraft  maintenance  records  that 
additional  time  is  required  to  complete 
repairs  or  obtain  a  replacement  unit. 
This  certification  must  be  made  by  a 
certificated  pilot  or  mechanic.  At  no 
time  may  the  aircraft  be  operated  for 
more  than  30  days  with  the  FR  or  CVR 
inoperative. 
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Special  Requirements 

The  NBAA  also  suggests,  as  an 
additional  safeguard  to  aviation  safety, 
that  provisions  be  included  to  require  an 
entry  in  the  airplane/rotorcraft  records 
that  include  the  date  the  equipment 
become  inoperative,  and  that  a  placard 
be  located  in  view  of  the  pilot  to  show 
that  the  FR  and/or  CVR  has  not  been 
installed  or  is  inoperative.  The  FAA  has 
determined  that  these  suggestions  have 
merit,  and  these  provisions  are  included 
in  this  interim  rule. 

Benefit/Cost  Comparison 

Executive  Order  12291,  dated 
February  17. 1981,  directs  Federal 
Agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
proposed  change  outweigh  potential 
costs.  Accordingly,  the  FAA  has 
examined  the  benefits  of  this  interim 
rule  in  an  effort  to  identify  and  quantify 
benefits  and  costs.  As  a  result  of  that 
examination,  the  agency  has  determined 
that  the  benefits  are  positive,  but 
minimal,  and  that  the  costs  are 
negligible. 

The  major  benefit  of  this  interim  rule 
is  that  part  91  operators  are  not  required 
to  land  immediately  upon  the  loss  of  an 
FR  or  CVR,  nor  are  they  prevented  from 
ferrying  an  aircraft  to  a  location  where 
such  equipment  can  be  repaired  or 
installed.  As  indicated  above,  the 
operational  and  financial  burden  of 
being  prevented  ftx>m  operating  due  to 
the  lack  of  a  functioning  CVR  or  FR  is 
unduly  burdensome  for  part  91 
operators.  As  a  practical  matter,  it 
makes  economic  sense  to  provide  a 
reasonable  time  to  repair  or  replace 
malfunctioning  equipment.  Based  on 
information  provided  by  manufacturers 
and  repair  facilities,  this  rule  provides 
sufficient  time  so  that  equipment  can.  in 
virtually  all  cases,  be  repaired  or 
replaced  in  the  time  provided.  On  the 
other  hand,  providing  a  longer  amount 
of  time  (such  as  the  requested  120  days), 
could  unnecessarily  result  in  the  loss  of 
vital  safety  information  in  the  event  of 
an  accident,  would  not  be  justified 
economically,  and  would  be  contrary  to 
the  underlying  purpose  of  requiring 
these  devices.  Furthermore,  since  the 
FAA  routinely  authorizes  aircraft  to  be 
ferried  with  an  inoperative  FR  or  CVR, 
another  benefit  of  this  amendment  is  to 
relieve  part  91  operators  from  having  to 
complete  paperwork  for  requesting  ferry 
permits.  Therefore,  the  FAA  has 
determined  this  interim  rule  will  result 
in  a  positive  but  minimal  benefit 
With  respect  to  costs,  there  is  a 
requirement  that  a  placard  be  located  in 
view  of  the  pilot  whenever  an  FR  or 


CVR  is  temporarily  out  of  service.  The 
placard  will  state  that  the  equipment  is 
not  installed  or  is  inoperative.  The 
estimated  cost  of  such  a  placard  is  $25. 
This  cost  is  considered  negligible  when 
compared  to  the  savings  realized  by 
temporarily  permitting  further  flights 
while  the  equipment  is  inoperative. 

Another  potential  cost  would  be  that, 
in  the  event  of  an  accident  an 
inoperative  FH  or  CVR  would  not  be 
available  to  provide  information  to 
assist  in  determining  the  cause  of  the 
accident.  However,  the  FAA  estimates 
that  few  aircraft  will  be  flying  without  a 
functioning  FR  or  CVR.  Furthermore,  the 
probability  of  one  of  these  aircraft  being 
involved  in  an  accident  is  extremely 
small.  80  the  potential  cost  is  estimated 
to  be  negligible  and  acceptable  to  the 
FAA.  Also,  since  most  flights  that  are 
affected  by  this  interim  rule  would  be 
flying  under  a  ferry  permit  in  the 
absence  of  this  rule,  the  incremental 
cost  of  allowing  flights  without  a  ferry 
permit  is  even  less. 

The  FAA  has  determined  that  this 
interim  rule  is  cost-beneficial,  but 
because  both  benefits  and  costs  are 
minimal  a  regulatory  evaluation  was 
not  prepared  for  placement  in  the 
docket 

Reason  for  Immediate  Adoption 

As  stated  above,  strict  enforcement  of 
the  current  regulations  would  compel 
part  91  operators  to  land  immediately 
upon  loss  of  an  FR  or  CVR,  and  would 
prevent  operators  from  ferrying  an 
aircraft  to  a  location  where  the 
equipment  could  be  repaired  or 
replaced,  from  doing  an  airworthiness 
flight  check,  and  from  ferrying  a  newly- 
acquired  aircraft  for  FR  or  CVR 
installation.  This  could  be  a  substantial 
burden  on  part  91  operators  and  have  a 
disruptive  effect  on  the  general  aviation 
community.  The  FAA  did  not  intend  to 
exclude  part  91  operators  from  the  kind 
of  relief  that  the  FAR  currently  provides 
to  holders  of  air  carrier  or  commercial 
operator  certificates.  The  FAA  intends 
for  this  interim  rule  to  provide  similar 
relief 

As  noted,  this  action  will  not  have 
any  adverse  effect  on  safety.  The 
operation  of  FR  and  CVR  equipment 
does  not  effect  the  operation  of  the 
aircraft.  The  purpose  of  FR  and  CVR 
equipment  is  to  assist  persons 
performing  investigations  of  accidents 
or  other  incidents  for  which  the 
recorded  information  might  be  useful. 
This  action  provides  relief  to  part  91 
operators  from  the  FR  and  CVR 
requirements  that  become  effective  on 
October  11. 1991.  The  relief  provided  by 
this  interim  rule  is  intended  to  be  similar 
to  that  already  available  to  air  carriers 


and  commercial  operators.  Because  a 
delay  in  implementing  this  interim  rule 
would  cause  an  unnecessary  burden  on 
part  91  operators,  the  FAA  has 
determined  that  notice  and  public 
procedure  hereon  are  impracticable. 

Furthermore,  since  part  91  operators 
must  comply  with  the  FR  and  CVR 
requirements  of  S  91.609  by  October  11. 
1991,  the  relief  provided  by  this 
amendment  should  be  available  at  that 
time.  Accordingly,  the  FAA  has 
determined  that  good  cause  exists  to 
make  this  interim  rule  effective  in  less 
than  30  days. 

Although  this  action  is  an  interim  rule, 
interested  persons  may  comment  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic  and 
environmental  aspects  of  the  rule  that 
might  suggest  a  need  to  modify  the  rule. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
especially  helpful  in  determining 
whether  modification  of  the  nile  is 
necessary.  Comments  received  on  or 
before  January  13. 1992,  will  be 
considered  prior  to  the  FAA  making  any 
final  determination  on  this  matter,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Comments  should 
be  submitted  pursuant  to  the  procedure 
outlined  In  the  "Comments  Invited" 
section  above. 

Because  this  amendment  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment  this  rule  is 
considered  interim  and  will  expire  on 
April  13, 1992.  Before  that  date,  the  FAA 
intends  to  review  all  comments  received 
on  or  before  January  13. 1992,  review  the 
rule  for  any  changes  that  may  be 
necessary  in  light  of  the  comments 
received,  and  publish  a  disposition  of 
those  comments  and  a  final  rule. 

International  Trade  Impact  Analysis 

The  FAA  fmds  that  the  negligible 
costs  that  may  be  imposed  by  this 
interim  rule  will  not  have  an  impact  on 
international  trade,  since  it  would  be 
applicable  to  all  airplanes  operating 
under  part  91. 

Regulatory  FlexibiUty  Act  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C  601  et  seq.]  (RFA)  was  enacted 
to  ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  a  Regulatorj' 
Flexibility  Analysis  if  a  rule  has  a 
significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
FAA  Order  2100.14A.  "Regulatory 
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Flexibility  Criteria  and  Guidance." 
establishes  threshold  cost  values  and 
small  entity  size  standards  for 
complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions. 

The  small  entities  that  could  be 
affected  by  this  rule  are  part  91 
operators  with  nine  or  fewer  aircraft.  An 
operator  with  nine  aircraft  each  with  the 
FR  or  CVR  out  for  repair  would  be 
required  to  buy  a  total  of  nine  placards 
at  $25  each  for  a  total  cost  of  $225.  This 
cost  is  well  below  the  $3300  threshold 
cost  for  unscheduled  aircraft  ooerators 
shown  in  FAA  Order  2100.14A. 
Therefore,  the  FAA  has  determined  that 
this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Federalism  Implications 

The  amendment  adopted  herein  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  amendment  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.),  there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  the  FAA  has  determined  that 
this  interim  rule  is  not  major  under 


Executive  Order  12291.  However,  it  is 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979)  due  to  substantial  public  interest. 
It  is  certified  that  under  the  criteria  of 
the  Regulatory  Flexibility  Act  this 
amendment  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  Because  of  the  negligible  costs 
resulting  from  this  rule,  the  FAA  has 
determined  that  the  expected  impact  of 
these  regulations  is  so  minimal  that  they 
do  not  warrant  a  full  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft.  Aviation  safety. 
The  Amendment 

In  consideration  of  the  foregoing.  14 
CFR  part  91  of  the  Federal  Aviation 
Regulations  is  amended  as  follows: 

PART  91~GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7),  1303. 1344. 
1348, 1352  through  1355, 1401. 1421  through 
1431. 1471. 1472. 1502, 1510. 1522,  and  2121 
through  2125;  Articles  12,  29.  31.  and  32(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C.  4321  et  seq.: 
E.0. 11514:  49  U.S.C.  106(g)  (Revised.  Pub.  L 
97-449  January  12, 1983). 

2.  Section  91.609  is  amended  by 
redesignating  paragraphs  (b)  through  (f) 
as  paragraphs  (c)  through  (g) 
respectively,  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  91.609    Flight  recorders  and  cockpit 
voice  recorders. 

•  •  •  •  • 

(b)  Notwithstanding  paragraphs  (c) 
and  (e)  of  this  section,  an  operator  other 


than  the  holder  of  an  air  carrier  or  a 
commercial  operator  certificate  may — 

(1)  Ferry  an  aircraft  with  an 
inoperative  flight  recorder  or  cockpit 
voice  recorder  from  a  place  where  repair 
or  replacement  carmot  be  made  to  a 
place  where  they  can  be  made: 

(2)  Continue  a  flight  as  originally 
planned  if  the  flight  recorder  or  cockpit 
voice  recorder  becomes  inoperative 
after  the  aircraft  has  taken  off; 

(3)  Conduct  an  airworthiness  flight 
test  during  which  the  flight  recorder  or 
cockpit  voice  recorder  is  turned  off  to 
test  it  or  to  test  any  communications  or 
electrical  equipment  installed  in  the 
aircraft; 

(4)  Ferry  a  newly  acquired  aircraft 
from  a  place  where  possession  of  it  was 
taken  to  a  place  where  the  flight 
recorder  or  cockpit  voice  recorder  is  to 
be  installed;  or 

(5)  Operate  an  aircraft: 

(i)  For  not  more  than  15  days  while 
the  flight  recorder  or  cockpit  voice 
recorder  is  inoperative  provided  that  the 
aircraft  maintenance  records  contain  an 
entry  that  indicates  the  date  of  failure, 
and  a  placard  is  located  in  view  of  the 
pilot  to  show  that  the  flight  recorder  or 
cockpit  voice  recorder  is  inoperative. 

(ii)  For  not  more  than  an  additional  15 
days,  provided  that  the  requirements  in 
paragraph  (b)(5)(i)  of  this  section  are 
met  and  that  a  certificated  pilot  or 
mechanic  certifies  in  the  aircraft 
maintenance  records  that  additional 
time  is  required  to  complete  repairs  or 
obtain  a  replacement  unit. 
•        •        •        •        • 

Issued  in  Washington.  DC,  on  Octotjer  4. 
1991. 
fames  B.  Busey. 

Administrator. 

[FR  Doc.  91-24678  Filed  10-10-«1:  8:45  am| 
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DEPARTMENT  OF  INTERIOR 

Bureau  of  Indian  Affairs 

Consultation  Session  on  ttie  Fiscal 
Year  (FY)  1992  Title  II  Indian  Child 
Welfare  Act  (ICWA)  Discretionary 
Grant  Funds  Distribution  Plan  for  All 
Grantees 

October  7. 1991. 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice  of  tribal  consultation. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA),  Office  of  Tribal  Services,  Division 
of  Social  Services,  announces  its 
forthcoming  consultation  session  with 
tribal  representatives,  off-reservation 
Indian  organizations  and  other 
interested  parties  on  the  alternative  FY 
1992  ICWA  grant  distribution  formulas 
for  all  ICWA  grantees.  The  grant 


distribution  plan  will  be  correlated  to 
the  proposed  regulatory  changes  to  25 
CFR  part  23.  the  Indian  Child  Welfare 
Act  regulations  governing  the  grant 
process,  as  authorized  under  title  II  of 
Public  Law  95-608,  the  Indian  Child 
Welfare  Act  of  1978. 
LOCATION,  DATE  AND  TIME:  The 
consultation  session  is  scheduled  to  be 
held  at  the  Embassy  Suites-Airport,  4444 
N.  Havana  St..  Denver,  Colorado, 
telephone  number  (303)  375-0400,  on 
November  5  and  6, 1991,  commencing 
daily  at  9  a.m.  and  adjourning  at  5  p.m. 
Mountain  Standard  Time. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hickman,  Chief,  Division  of 
Social  Services,  BIA,  1849  C  St..  NW., 
room  310-SIB,  Washington,  DC  20240. 
(202)  208-2721  or  (202)  208-2536. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  comments  and 
recommendations  solicited  during  the 


March  1991  consultation  sessions  with 
Indian  tribes,  Indian  organizations,  and 
interested  parties  on  the  proposed 
ICWA  grant  distribution  formula  for  the 
FY  1992  ICWA  initiative,  the  BIA's 
Division  of  Social  Services  has 
developed  alternative  ICWA  grant  funds 
distribution  formulas  for  all  ICWA 
grantees.  The  objective  of  the 
consultation  session  will  be  to  present 
the  alternative  grant  distribution 
formulas  and  to  arrive  at  a  consensus. 
Subsequent  to  the  consultation  session, 
the  BIA  will  finalize  a  fair  and  equitable 
grant  distribution  plan  to  implement  the 
FY  1992  ICWA  grant  program.  All  areas 
will  be  notified  of  the  final  grant 
distribution  plan. 

Eddie  F.  Brown, 

Assistant  Secretary — Indian  Affairs. 

[PR  Doc.  91-24589  Filed  10-10-91: 8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4021-21 

Hazardous  Substances  Task  Force; 
Approaches  for  Addressing  tt>e 
Problem  of  Hazardous  Chemicals; 
Open  Forum 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  public  meeting. 

Notice  is  hereby  given  of  a  meeting  to 
assist  the  U.S.  Environmental  Protection 
Agency  (EPA)  and  the  interagency 
Hazardous  Substances  Task  Force  in 
identifying  innovative,  non-traditional 
approaches  that  may  be  used  to  prevent 
and  better  control  accidental  releases  of 
chemicals  that  may  pose  a  hazard  to 
human  health,  welfare,  or  the 
environment.  The  meeting  will  be  held 
at  the  Sheraton  Premiere  Hotel  at 
Tysons  Comer,  8861  Leesburg  Pike. 
Vienna,  Virginia  on  October  29th,  1991. 
The  meeting  will  begin  at  8:30  a.m.  and 
end  at  4  p.m.  An  open  invitation  is 
extended  tq  the  public. 

Background 

On  July  14, 1991,  the  derailment  of  a 
Southern  Pacific  train  near  Dunsmuir. 
California  resulted  in  the  release  of  the 
herbicide  metam  sodium  into  the 
Sacramento  River.  As  a  result  of  the 
spill,  a  4S-mile  stretch  of  the  Sacramento 
River  and  portions  of  Lake  Shasta  were 
significantly  affected.  In  addition,  more 
than  200  people  sought  medical 
assistance. 

EPA  has  been  asked  why  substances 
like  metam  sodium  are  not  listed  as 
hazardous  substances  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  or  as  hazardous 
materials  under  the  Hazardous 
Materials  Transportation  Act  (HMTA). 
EPA  has  estabhshed  an  interagency 
Hazardous  Substances  Task  Force  to 
respond  to  this  question  by  identifying 
and  initiating  short-  and  long-term 


actions  to  prevent  releases  of  chemicals 
of  concern  and  to  improve  responses  to 
incidents  involving  hazardous 
chemicals.  The  Task  Force  consists  of 
representatives  from  EPA,  the  U.S. 
Department  of  Agriculture,  the  U.S. 
Department  of  Transportation,  the  U.S. 
Department  of  the  Interior,  the  Agency 
for  Toxic  Substances  and  Disease 
Registry,  the  National  Institute  of 
Environmental  Health  Sciences,  and  the 
National  Library  of  Medicine.  Ongoing 
Task  Force  activities  include  reviewing 
past  releases  of  hazardous  chemicals  to 
identify  trends  and  characteristics 
common  to  those  releases  that  resulted 
in  damage  to  human  health,  welfare,  or 
the  envirorunent;  assessing  potential 
short  term-solutions,  including 
innovative  non-regulatory  approaches  to 
handling  potentially  hazardous 
chemicals;  and  exploring  long-term 
regulatory  solutions,  incluidng 
development  of  an  appropriate  strategy 
for  designating  additional  hazardous 
substances  under  CERCLA.  The  Task 
Force  will  present  the  results  of  its 
efforts  in  a  final  Task  Force  Report  in 
1992. 

As  part  of  its  effort  to  assess  short- 
term  innovative,  non-traditional 
approaches,  the  Task  Force  is  holding  a 
meeting  of  representatives  from  relevant 
government  agencies,  industry,  labor, 
environmental  groups,  and  the  general 
public  to  provide  an  open  forum  for  the 
exchange  of  information  about  planned 
and  ongoing  initiatives  that  will  enhance 
the  control  of  chemicals  of  concern.  EPA 
hopes  that  information  presented  at  this 
meeting  will  assist  the  Task  Force  in 
fully  understanding  the  nature  and 
scope  of  the  problem,  and  in  identifying 
some  potentially  innovative  solutions. 
The  information  presented  in  this 
meeting  will  be  incorporated  into  the 
final  Task  Force  Report. 

The  meeting  will  begin  with  an 
overview  by  federal  govememnt  staff  on 
the  purpose  of  the  meeting  and  the  role 
and  activities  of  the  Hazardous 
Substances  Task  Force.  Following  an 
opening  presentation  by  EPA  and  DOT, 


industry,  labor,  and  environmental 
representatives  will  be  given  an 
opportunity  to  inform  the  Task  Force 
about  planned  or  ongoing  initiatives  to 
prevent  and  control  the  release  of 
chemicals  of  concern  in  transportation 
and  at  fixed  facilities.  The  afternoon 
session  will  focus  on  information 
gathering  and  fact  finding  horn  all 
interested  persons  concerning 
innovative,  non-traditional  activities 
that  can  be  undertaken  by  the  federal 
government  and  private  parties  to 
prevent  and  control  releases  of 
hazardous  chemicals.  Through  this 
meeting,  the  Task  Force  is  attempting  to 
gather  information  and  useful  facts  from 
individuals  not  to  gain  consensus  advice 
or  consensus  recommendations  from  the 
those  attending  the  meeting. 
Presentations  at  both  the  morning  and 
afternoon  sessions  will  be  limited  to  10 
minutes  in  length. 

In  order  to  accommodate  as  many 
people  as  possible,  parties  wishing  to 
make  oral  presentations  should  contact 
the  Hazardous  Substances  Task  Force  at 
202-797-6547  no  later  than  October  24, 
1991.  If  audiovisual  equipment  is  needed 
for  a  presentation,  please  notify  the 
Task  Force  at  the  above  number  prior  to 
the  meeting.  Written  documents 
supporting  the  presentations  may  be  left 
with  the  Task  Force  at  the  meeting. 
Alternatively,  if  attendance  at  the 
meeting  is  not  possible,  written 
suggestions  and  information  may  be 
submitted  to  Dr.  Dorothy  Canter,  U.S. 
EPA.  Mail  Code  OS-110,  401  M  Street 
SW.-.  Washington.  DC,  20460.  Audience 
attendance  at  the  meeting  is  limited  only 
by  space  available;  parties  interested  in 
attending  the  meeting  should  contact  the 
Hazardous  Substances  Task  Force  at  the 
number  above  to  reserve  seating. 

Dated:  October  8, 1991. 
Don  R.  Qay, 

Assistant  Administrator,  Solid  Waste  and 
Emergency  Response. 
[FR  Doc.  91-24763  Filed  10-10-91;  8:45  am| 
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Proclamation  6353  of  October  9,  1991 
Polish-American  Heritage  Month,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  ties  that  exist  between  the  peoples  of  the  United  States  and  Poland  are  as 
old  as  our  Nation  itself— firmly  rooted  in  kinship  and  fortified  by  our  mutual 
devotion  to  the  ideals  of  liberty  and  self-government,  they  have  withstood  the 
tests  of  time  and  adversity.  This  month,  we  proudly  celebrate  those  ties,  as 
well  as  the  many  contributions  that  Americans  of  Polish  descent  hav<>  madp  to 
our  country. 

Our  Polish  American  heritage  traces  back  to  the  settlement  of  Jamestown  in 
1607,  when  Poles  stood  among  the  first  immigrants  to  the  New  World.  Since 
then,  generations  of  Polish  immigrants  have  built  new  lives  on  these  shores, 
inspiring  others  by  their  faith  and  hard  work  and  enriching  American  culture 
through  the  unique  customs  and  traditions  of  their  ancestral  homeland.  And 
from  the  scientific  genius  of  Copernicus  and  Madame  Curie  to  the  brilliant 
work  of  artists  such  as  Chopin  and  Paderewski,  individuals  of  Polish  descent 
have  enriched  not  just  America  but  the  world  with  a  wealth  of  talent  and 
vision. 

However,  of  all  the  gifts  that  Poland  has  given  to  the  world,  one  of  the  most 
valuable  and  enduring  is  the  example  of  her  people,  who  have  demonstrated 
extraordinary  faith,  courage,  and  resolve  in  their  quest  for  freedom.  Indeed, 
since  the  earliest  days  of  our  Republic,  Americans  and  Poles  have  shared  an 
abiding  love  of  liberty  and  self-government.  Brave  Poles  such  as  Tadeusz 
Kosciuszko  and  Kazimierz  Pulaski  helped  to  achieve  our  Nation's  independ- 
ence. They  stood  in  solidarity  with  our  ancestors  because  they  knew  that  the 
hopes  of  all  freedom-loving  peoples  were  invested  in  this  country's  bold 
experiment  in  self-government.  Through  their  historic  Constitution  of  May  3, 
1791,  which  was  modeled  after  our  own,  Poles  bravely  asserted  their  desire  for 
freedom.  That  document  has  remained  a  cherished  symbol  of  Polish  patriotism 
and  courage. 

Despite  generations  of  foreign  occupation  and  repressive  rule,  including  inva- 
sion by  Nazi  Germany  and  the  Soviet  Union  in  1939  and  the  declaration  of 
martial  law  in  1981,  Poles  have  remained  firm  in  their  hopes  for  freedom.  Their 
recent  triumph  over  communist  rule  and  their  peaceful  transition  to  a  demo- 
cratic system  of  government  underscored  the  truth  of  the  timeless  refrain: 
"Poland  is  not  lost  while  Poles  still  live." 

Today  the  people  of  Poland  are  writing  a  bright  new  chapter  in  their  nation's 
history.  We  Americans  applaud  their  courageous  steps  to  reform  their  econo- 
my and  government,  and  we  reaffirm  our  support  for  their  e^orts.  In  addition 
to  offering  direct  financial  aid,  the  United  States  has  been  engaged  in  efforts 
to  encourage  private  sector  investment  and  the  growth  of  market  institutions 
in  Poland,  through  such  vehicles  as  a  housing  loan  guarantee  program,  the 
Polish  Stabilization  Fund,  and  the  Polish-American  Enterprise  Fund.  They 
symbolize  our  commitment  to  helping  Poland  establish  stable  democratic  rule 
and  a  successful  market-oriented  economy. 
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In  recognition  of  the  strong  and  friendly  ties  that  exist  between  the  United 
States  and  Poland,  the  Congress,  by  Public  Law  102-115.  has  designated 
October  1991  as  "Polish-American  Heritage  Month"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  month. 

NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  1991  as  Polish-American  Heritage 
Month.  I  urge  all  Americans  to  join  their  fellow  citizens  of  Polish  descent  in 
observance  of  this  month. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  ninth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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Proclamation  6354  of  October  10,  1991 
Columbus  Day,  1991 

By  the  President  of  the  United  Stales  of  America 

A  Proclamation        ^ 

As  we  approach  the  500th  anniversary  of  Christopher  Columbus'  First  landing 
in  the  New  World,  renewed  attention  is  being  focused  on  this  celebrated 
Admiral  of  the  Ocean  Seas  in  both  Europe  and  the  Americas.  During  our 
annual  observance  of  Columbus  Day,  we  celebrate  all  that  this  master  mariner 
has  symbolized  to  our  Nation.  For  generations,  Christopher  Columbus  has 
embodied  the  spirit  of  exploration  and  discovery— and  the  beginning  of 
America  itself. 

When  Columbus  began  his  first  bold  transatlantic  voyage  in  1492,  he  was 
pursuing  both  a  theory  and  an  opportunity.  The  journey  promised  as  much  risk 
as  reward,  and  it  required  substantial  courage,  initiative,  and  resolve  on  the 
part  of  Columbus  and  his  crew.  These  qualities  have  been  shared  by  virtually 
every  great  pioneer.  Thus  the  story  of  Christopher  Columbus  reminds  us  that 
all  fruitful  exploration  and  discovery  begins  with  a  willingness  to  set  one's 
sails  higher,  to  seek  new  horizons,  and  to  follow  wherever  one's  imagination 
and  experience  might  lead.  It  also  reminds  us  that  industry  and  labor  are  the 
foundation  of  learning  and  progress. 

On  this  occasion,  however,  we  celebrate  not  only  the  spirit  of  learning  but 
also  the  story  of  our  Nation.  The  meeting  of  cultures  that  was  made  possible 
by  Christopher  Columbus  marked  the  beginning  of  a  new  chapter  in  history. 
The  subsequent  exchange  of  knowledge,  resources,  and  ideas  between  the  Old 
World  and  the  New  led  to  the  development  of  two  entire  continents  and  to  the 
birth  of  a  Nation  committed  to  liberty  and  opportunity. 

Columbus  Day  has  long  been  a  special  occasion  to  Italian  Americans  and  to 
Americans  of  Spanish  descent.  Yet  as  we  remember  the  brave  son  of  Genoa 
who,  with  help  from  the  Spanish  monarchs  Ferdinand  V  and  Isabella  I,  linked 
two  hemispheres,  we  know  that  this  day  holds  meaning  for  us  all.  It  is  a  time 
to  recall  the  many  pioneers  who,  like  Columbus,  have  challenged  the  unknown 
and  carried  humankind  further  along  the  path  of  progress.  It  is  a  time  to 
celebrate  the  rich  heritage  of  America's  native  peoples,  as  well  as  our 
strengths  as  a  Nation  of  immigrants.  On  this  day,  we  also  celebrate  the  close 
ties  we  share  with  our  neighbors  in  Central  and  South  America  and  the 
Caribbean,  as  fellow  heirs  of  Columbus'  voyages.  Our  Administration  is 
working  hard  to  develop  these  ties  even  closer  through  the  Enterprise  for  the 
Americas  Initiative.  Most  important,  perhaps,  Columbus  Day  is  a  time  for  us  to 
do  some  exploring  of  our  own — to  study  and  learn  from  the  past  so  that  we 
might  appreciate  more  fully  the  blessings  of  freedom  and  the  principles  that 
unite  all  Americans  today. 

In  tribute  to  the  legacy  of  Christopher  Columbus,  the  Congress,  by  joint 
resolution  of  April  30,  1934  (48  Stat.  657),  as  modified  by  the  act  of  June  28, 
1968  (82  Stat.  250),  has  requested  the  President  to  proclaim  the  second  Monday 
in  October  of  each  year  as  "Columbus  Day." 
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NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  14, 1991.  as  Columbus  Day.  I  call  on  the 
people  of  the  United  States  to  observe  this  day  with  appropriate  ceremonies 
and  activities.  I  also  direct  that  the  flag  of  the  United  States  be  displayed  on 
all  public  buildings  on  the  appointed  day  in  honor  of  Christopher  Columbus. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  10th  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 

|FR  Doa  91-24919                                                                                                                                                   /'V 

Filed  lO-tO-91:  2:33  pm|                                                                                                                                        ^                             . 

Billing  code  3195-01-M 

Editorial  note:  For  the  President's  remarks  on  Columbus  Day.  see  issue  41  of  the  Weekly 
Compilation  of  Presidential  Documents. 

1 
9 

9 

' 

OC 

■ 

■ 

1  5 

1991 

UMI 

Federal  Register  /  Vol.  56.  No.  199  /  Tuesday.  October  15. 1991  /  Presidential  Documents 


51633 


Presidential  Documents 


Presidential  Determination  No.  92-2  of  October  9,  1991 

Determination  of  FY  1992  Refugee  Admissions  Numbers  and 
Authorizations  of  In-Country  Refugee  Status  Pursuant  to 
Sections  207  and  101(a)(42),  Respectively,  of  the  Immigration 
and  Nationality  Act 


Memorandum  for  the  United  States  Coordinator  for  Refugee  Affairs 

In  accordance  with  section  207  of  the  Immigration  and  Nationality  Act  ("the 
Act")  (8  U.S.C.  1157),  and  after  appropriate  consultation  with  the  Congress.  I 
hereby  make  the  following  determinations  and  authorize  the  following  actions: 

a.  The  admission  of  up  to  142,000  refugees  to  the  United  States  during  FY 
1992  is  justified  by  humanitarian  concerns  or  is  otherwise  in  the  national 
interest;  provided,  however,  that  this  number  shall  be  understood  as  including 
persons  admitted  to  the  United  States  during  FY  1992  with  Federal  refugee 
resettlement  assistance  under  the  Amerasian  immigrant  admissions  program, 
as  provided  in  paragraph  (b)  below. 

Ten  thousand  of  these  admissions  numbers  shall  be  set  aside  for  private 
sector  admissions  initiatives,  and  may  be  used  for  any  region.  The  admission 
of  refugees  using  these  numbers  shall  be  contingent  upon  the  availability  of 
private  sector  funding  sufficient  to  cover  the  reasonable  costs  (as  defined  in 
the  Memorandum  of  Understanding  among  the  interested  parties)  of  such 
admissions. 

b.  The  142,000  admissions  shall  be  allocated  among  refugees  of  special 
humanitarian  concern  to  the  United  Slates  as  described  in  the  documentation 
presented  to  the  Congress  during  the  consultations  that  preceded  this  determi- 
nation and  in  accordance  with  the  following  regional  allocations;  provided, 
however,  that  the  number  allocated  to  the  East  Asia  region  shall  include 
persons  admitted  to  the  United  States  during  FY  1992  with  Federal  refugee 
resettlement  assistance  under  section  584  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs  Appropriations  Act  of  1988,  as  contained  in 
section  101(e)  of  Public  Law  100-202  (Amerasian  immigrants  and  their  family 
members);  provided  further  that  the  number  allocated  to  the  Soviet  Union 
shall  include  persons  admitted  who  were  nationals  of  the  Soviet  Union,  or  in 
the. case  of  persons  having  no  nationality,  who  were  habitual  residents  of  the 
Soviet  Union,  prior  to  September  2, 1991: 

Africa e.OOO 

East  Asia „ _ 52,000 

Soviet  Union 61.000 

Eastern  Europe .'. 3.000 

Near  East/South  Asia 6.000 

Latin  America/Caribbean * 3,000 

Unallocated  (funded) 1.000 

Unallocated  (funded  by  the  private  sector) 10.000 

Utilization  of  the  132,000  federally  funded  admissions  numbers  shall  be 
limited  by  such  public  and  private  funds  as  shall  be  available  for  refugee  and 
Amerasian  immigrant  admissions  in  FY  1992.  You  are  hereby  authorized  and 
directed  to  so  advise  the  judiciary  committees  of  the  Congress. 
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The  1,000  unallocated  federally  funded  numbers  shall  be  allocated  as 
needed.  Unused  admissions  numbers  allocated  to  a  particular  region  within 
the  132,000  federally  funded  ceiling  may  be  transferred  to  one  or  more  other 
regions  if  there  is  an  overriding  need  for  greater  numbers  for  the  region  or 
regions  to  which  the  numbers  are  being  transferred.  You  are  hereby  author- 
ized and  directed  to  consult  with  the  judiciary  committees  of  the  Congress 
prior  to  any  such  reallocation. 

The  10,000  privately  funded  admissions  not  designated  for  any  country  or 
region  may  be  used  for  refugees  of  special  humanitarian  concern  to  the  United 
States  in  any  region  of  the  world  at  any  time  during  the  fiscal  year.  You  are 
hereby  authorized  and  directed  to  notify  the  judiciary  committees  of  the 
Congress  in  advance  of  the  intended  use  of  these  numbers. 

In  1990,  5,106  aliens  were  granted  asylum  in  the  United  States. 

c.  An  additional  10.000  refugee  admissions  numbers  shall  be  made  available 
during  FY  1992  for  the  adjustment  to  permanent  resident  status  under  section 
209(b)  of  the  Act  (8  U.S.C.  1159(b))  of  aliens  who  have  been  granted  asylum  in 
the  United  States  under  section  208  of  the  Act  (8  U.S.C.  1158),  as  this  is 
justified  by  humanitarian  concerns  or  is  otherwise  in  the  national  interest. 

In  accordance  with  section  101(a)(42)  of  the  Act  (8  U.S.C.  1101(a)(42)).  and 
after  appropriate  consultation  with  the  Congress,  I  also  specify  that,  for  FY 
1992,  the  following  persons  may,  if  otherwise  qualified,  be  considered  refugees 
for  the  purpose  of  admission  to  the  United  States  while  still  within  their 
countries  of  nationality  or  habitual  residence: 

a.  Persons  in  Vietnam. 

b.  Persons  in  Laos. 

c.  Persons  in  the  countries  of  Latin  America  and  the  Caribbean. 

d.  Persons  in  the  Soviet  Union. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


|FR  Doc.  91-24952 
Filed  10-10-91:  4:45  pm| 
Billing  code  3195-01-M 


cc:  The  Secretary  of  State 
The  Attorney  General 
The  Secretary  of  Health  and  Human  Services 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtiich  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1230 

(fto.  LS-91-0031 

Pork  Promotion,  Research,  and 
Consumer  Information 

agency:  Agricultural  Marketing  Service; 
USDA. 

action:  Final  rule. 

summary:  Pursuant  to  the  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  of  1985  and  the  Order 
thereunder,  this  flnal  rule  (1)  increases 
the  rate  of  assessment  of  0.25  percent  of 
market  value  of  porcine  animals  as 
prescribed  in  the  initial  Order  to  0.35 
percent  and  (2)  increases  the  amount  of 
assessment  per  pound  due  on  imported 
pork  and  pork  products  to  reflect  the 
0.10  percent  increase  in  the  initial 
assessment  rate.  The  assessment 
increases  will  increase  annual  funding 
of  the  promotion,  research,  and 
consumer  information  program  by  an 
estimated  $10  to  $12  million. 
EFFECTIVE  DATE:  December  1, 1991. 
ADDRESSES:  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Division;  Agricultural 
Marketing  Service;  USDA,  room  2624-S; 
P.O.  Box  96456;  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  L.  Tapp,  Chief;  Marketing 
Programs  Branch  at  202/382-1115. 
SUPPLEMENTARY  INFORMATiONlThis 
action  was  reviewed  under  USDA 
procedures  established  to  implement 
Executive  Order  No.  12291  and 
Departmental  Regulation  1512-1  and  is 
hereby  classified  as  a  nonmajor  rule 
under  the  criteria  contained  therein. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 


U.S.C.  601  et  seq.).  The  effect  of  the 
Order  upon  small  entities  was  discussed 
in  the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898),  and  it 
was  determined  that  the  Order  would 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities. 

Information  available  to  the 
Department  indicates  that  nearly  all  of 
the  estimated  278,000  pork  producers 
and  many  of  the  estimated  200  importers 
can  be  classified  as  small  entities.  This 
fmal  rule  increases  the  initial  rate  of  the 
assessment  from  0.25  percent  of  the 
market  value  of  porcine  animals  to  0.35 
percent,  and  increases  the  cents  per 
pound  and  per  kilogram  of  assessments 
on  imported  pork  and  pork  products 
subject  to  assessment.  Adjusting  the 
rate  of  assessment  from  0.25  percent  to 
0.35  percent  and  increasing  the 
assessments  on  imported  pork  and  pork 
products  will  result  in  an  estimated 
increase  in  assessments  of  $10  to  $12 
million  over  a  12-month  period.  Of  that 
amount,  approximately  $750,000  will  be 
attributed  to  the  increase  in  importer 
assessments.  However,  the  gross  market 
value  of  all  swine  marketed  in  the 
United  States  during  1990  exceeded 
$11,799,000,000.  The  economic  impact  of 
the  proposed  assessments  will  not  be  a 
significant  portion  of  the  total  market 
value  of  swine. 

Accordingly,  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  information  collection 
requirements  contained  in  the 
provisions  of  the  Pork  Promotion, 
Research,  and  Consumer  Information 
Order  which  are  affected  by  this  action 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB}  and  have  been  assigned  OMB 
Control  Number  0851-0151. 

The  Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985  (7 
U.S.C.  4801-4819)  approved  December 
23, 1985,  authorized  the  establishment  of 
a  national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  is  funded  by  an  assessment  in 
the  amount  of  0.25  percent  of  the  market 
value  of  all  porcine  animals  marketed  in 
the  United  States  and  an  equivalent 
amount  of  assessment  on  imported 
porcine  animals,  pork,  and  pork 
products.  The  final  Order  establishing  a 


pork  promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909  and  53  FR  30243). 
Collection  of  assessments  began  on 
November  1, 1986. 

The  Order  requires  that  producers  pay 
to  the  Board  an  assessment  of  0.25 
percent  of  the  market  value  of  each 
porcine  animal  upon  sale.  However,  for 
purposes  of  collecting  and  remitting 
assessments,  porcine  animals  are 
divided  into  three  separate  categories 
(1)  feeder  pigs,  (2)  slaughter  hogs,  and 
(3)  breeding  stock.  The  Order  specifies 
that  purchasers  of  feeder  pigs,  slaughter 
hogs,  and  breeding  stock  shall  collect  an 
assessment  on  these  animals  if 
assessments  are  due.  The  Order  further 
provides  that  for  the  purpose  of 
collecting  and  remitting  assessments, 
persons  engaged  as  a  commission 
merchant,  auction  market,  or  livestock 
market  in  the  business  of  receiving  such 
porcine  animals  for  sale  on  commission 
for  or  on  behalf  of  a  producer  shall  be 
deemed  to  be  a  purchaser. 

The  Order  requires  importers  of 
porcine  animals  to  pay  U.S.  Customs 
Service  (USCS),  upon  importation,  the 
assessment  of  0.25  percent  of  the 
animal's  declared  value  and  importers 
of  pork  and  pork  products  to  pay  to  the 
USCS,  upon  importation,  the  assessment 
of  0.25  percent  of  the  market  value  of  the 
live  porcine  animals  from  which  such 
pork  and  pork  products  were  produced. 

The  procedures  for  collection  and 
remittance  of  assessments  are  specified 
in  S  1230.71  of  the  Order. 

Pursuant  to  section  1620  of  the  Act, 
the  assessment  rate  of  0.25  percent  of 
the  market  value  of  porcine  animals, 
pork,  or  pork  products  sold  or  imported 
was  established  in  the  initial  Order  and 
has  remained  unchanged  since 
November  1. 1986,  when  assessment 
collections  began.  Based  on  the 
assessment  rate  of  0.25  percent,  the  total 
annual  assessments  collected  during 
1990  were  approximately  $31.5  million. 
Assessments  on  imported  pork  and  pork 
products  accounted  for  about  $1.7 
million  of  the  total. 

The  Act  and  S  1230.71  of  the  Order 
contain  provisions  for  increasing  the 
initial  rate  of  assessment.  Section 
1620(b)(2)  of  the  Act  provides  that  the 
rate  of  the  assessment  in  the  initial 
Order  may  be  increased  by  not  more 
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than  0.1  percent  per  year  upon 
recommendation  of  the  National  Pork 
Producers  Delegate  Body  whose 
producer  and  importer  members  are 
appointed  annually  by  the  Secretary. 
The  Act  further  provides  that  the  rate  of 
assessment  may  not  be  increased  by 
more  than  0.1  percent  annually  nor 
exceed  0.5  percent  of  the  market  value 
unless  the  Delegate  Body  recommends  a 
greater  increase  tmd  it  is  approved  in  a 
referendum. 

The  1991  Delegate  Body,  at  its  annual 
meeting  on  March  7-9, 1991,  in  Denver, 
Colorado,  voted  overwhelmingly  to 
recommend  to  the  Secretary  that  the 
initial  rate  of  assessment  of  0.25  percent 
be  increased  to  0.35  percent.  There  were 
173  Delegate  Body  members  appointed 
by  the  Secretary  in  1991.  At  the  Delegate 
Body  meeting.  1S3  delegates  were 
present  during  voting  and  cast  27,767 
valid  share  votes.  States  and  importers 
are  allotted  one  share  per  Sl.OOO  of  the 
aggregate  amount  of  assessments 
collected.  There  were  23.78Q  share  votes 
cast  in  favor  of  the  0.1  percent  increase. 

On  April  29, 1991.  AMS  published  in 
the  Federal  Register  (56  FR  19619)  a 
proposed  rule  to  (1)  increase  the  rate  of 
assessment  of  0.25  percent  of  market 
value  of  porcine  animals  to  0.35  percent 
and  (2)  increase  the  amount  of 
assessment  per  pound  on  imported  pork 
and  pork  products  to  reflect  the 
proposed  0.1  percent  increase  in  the 
assessment  rate.  The  proposed  rule  was 
published  with  a  request  for  comments 
by  May  29, 1991. 

The  following  example  will  illustrate 
the  effect  of  the  0.1  percent  increase  on 
a  per  head  basis.  Based  on  the  1990 
annual  average  seven  market  price  of 
S54.55  per  hundredweight  for  barrows 
and  gilts  with  an  average  weight  of  249 
pounds  as  reported  in  the  USDA's 
publication  "Livestock.  Meat,  and  Wool 
Weekly  Summary  and  Statistics" 
published  in  January  1991,  the  average 
assessment  per  head  at  the  assessment 
rate  of  0.35  percent  of  market  value 
would  be  48  cents.  At  the  initial 
assessment  rate  of  0.25  percent,  the 
average  per-head  assessment  would  be 
34  cents.  Based  on  the  Delegate  Body's 
recommendation  and  in  accordance 
with  §  123a71(d)  of  the  Order,  this  final 
rule  increases  the  rate  of  assessment 
from  0.25  to  a35  percent  of  market 
value. 

This  final  rule  also  increases  the 
amount  of  assessment  on  all  of  the 
imported  pork  and  pork  products  subject 
to  assessment  as  published  in  the 
Federal  Register  as  a  final  rule  on  June 
10, 1991,  and  effective  on  July  10. 1991 
(56  FR  26589). 

The  methodology  for  determining  the 
per-pound  amounts  for  imported  pork 


and  pork  products  was  described  in  the 
supplementary  information 
accompanying  the  Order  and  published 
in  the  September  5. 1986,  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight 
equivalent  by  utilizing  conversion 
factors  which  are  published  in  the 
USDA  Statistical  Bulletin  No.  616 
"Conversion  Factors  and  Weights  and 
Measures."  These  conversion  factors 
take  into  account  the  removal  of  bone, 
weight  lost  in  cooking  or  other 
processing,  and  the  nonpork 
components  of  pork  products.  Second, 
the  carcass  weight  equivalent  is 
converted  to  a  live  animal  equivalent 
weight  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Third,  the 
equivalent  value  of  the  live  porcine 
animal  is  determined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annual  average  seven  market  price  for 
barrows  and  gilts  as  reported  by  the 
USDA.  AMS,  Livestock  and  Grain 
Market  News  (LGMN)  Branch.  This 
average  price  is  published  on  a  yearly 
basis  during  the  month  of  January  in  the 
LGMN  Branch's  publication  "Livestock. 
Meat,  and  Wool  Weekly  Summary  and 
Statistics."  Finally,  the  equivalent  value 
is  multiplied  by  the  applicable 
assessment  rate  due  on  imported  pork 
and  pork  products.  The  end  result  is 
expressed  in  an  amount  per  pound  for 
each  type  of  pork  or  pork  product. 

To  determine  the  amount  per  kilogram 
for  pork  and  pork  products  subject  to 
assessment  under  the  Act  and  Order, 
the  cent-per-pound  assessments  are 
multiplied  by  a  metric  conversion  factor 
2.2046  and  carried  to  the  sixth  decimal. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of  imported 
pork  and  pork  products  to  reflect 
increases  in  the  rate  of  assessments  or 
changes  in  the  annual  average  price  of 
domestic  barrows  and  gilts  to  maintain 
equity  of  assessments  between  domestic 
porcine  animals  and  imported  pork  and 
pork  products. 

Substituting  the  assessment  rate  of 
0.35  percent  of  market  value  in  this  final 
rule  in  the  formula  and  using  the  1990 
average  annual  seven  market  price  for 
domestic  barrows  and  gilts  of  $54.55  per 
hundredweight  results  in  an  increase  in 
assessments  for  all  the  Harmonized 
Tariff  Systems  (HTS)  numbers  listed  in 
the  table  in  S  123ailO  (55  FR  29340.  July 
19. 1990). 

In  the  proposed  rule,  the  resulting 
amount  of  the  increase  was  stated  as 
eleven-  to  seventeen-hundredths  of  a 


cent  per  pound  or.  as  expressed  in  cents 
per  kilogram,  twenty-four  to  thirty-nine 
hundredths  of  a  cent  per  kilogram. 
However,  a  final  rule  increasing  the  per- 
pound  and  per-kilogram  assessment  on 
all  imported  pork  and  pork  products  to 
reflect  the  increase  in  the  average  seven 
market  price  per  hundredweight  for 
domestic  barrows  and  gilts  from  $43.77 
in  1989  to  $54.55  in  1990  was  published 
in  the  June  10, 1991.  Federal  Register  (56 
FR  26589).  This  rule  increased  the  per 
pound  and  per  kilogram  assessments  for 
the  Harmonized  Tariff  System  (HTS) 
numbers  listed  in  the  table  in  §  1230.110 
by  an  amount  equal  to  four-  to  five- 
hundredths  of  a  cent  per  pound  or  nine- 
to  eleven-hundredths  of  a  cent  per 
kilogram.  The  assessments  in  5  1230.110 
in  this  final  rule  also  incorporate  the 
higher  average  seven  market  price 
established  in  the  June  10, 1991,  final 
rule. 

Based  on  Department  of  Commerce, 
Bureau  of  Census,  data  on  the  volume  of 
pork  and  pork  products  imported  during 
the  period  January  1. 1990,  through 
October  31. 1990,  the  increase  in  the 
assessment  amounts  would  result  in  an 
estimated  $750,000  increase  in  importer 
assessments  over  a  12-month  period. 

A  review  of  calculations  used  to 
determine  the  cents-per-pound 
assessments  and  to  convert  the  cents- 
per-pound  assessments  to  cents  per 
kilogram  for  all  HTS  numbers  listed  in 
§  1230.110  of  the  proposed  rule  revealed 
that  (1)  the  cents-per-pound  assessment 
for  three  HTS  numbers  was  incorrect 
because  of  an  error  in  rounding  and  (2) 
that  the  cents-per-kilogram  assessments 
for  all  HTS  numbers  had  been 
incorrectly  calculated  due  to  errors  in 
rounding  the  cents-per-pound 
assessments  prior  to  the  conversion 
calculations.  The  cents-per-pound 
assessment  for  HTS  numbers 
1601.00.20105, 1601.00.20908.  and 
1602.49.20009  contained  in  the  table  in 
section  1230.110  in  the  proposed  rule 
was  listed  as  ".37."  The  correct  cents- 
per-pound  assessment  for  these  three 
HTS  numbers  is  .38  cents  per  pound. 
The  cents-per-kilogram  assessments 
listed  for  all  HTS  numbers  in  the  table  in 
§  1230.110  of  this  final  rule  have  been 
recalculated  using  the  correct  cents-per- 
pound  assessments  listed  in  the  table  in 
§  1230.110  for  each  HTS  number. 

The  Department  received  24 
comments  after  the  publication  of  the 
proposed  rule.  Twenty-one  commenters. 
including  the  National  Pork  Board,  the 
National  Pork  Producers  Council,  an 
importer  organization.  11  State  pork 
producer  associations,  and  3  individuals 
supported  the  rate  increase  stating  that 
it  would  enhance  the  purpose  of  the 
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checkoff  program  and  improve  pork's 
competitive  position  in  the  marketplace. 
Only  two  commenters  addressed  the 
increase  in  importer  assessments  and 
both  supported  the  increase.  Three 
individual  commenters  did  not  support 
the  rate  increase,  citing  disfavor  with 
the  program  and  suggesting  that  the 
initial  rate  of  0.25  was  high  enough. 

The  Department  carefully  considered 
the  comments  that  were  received,  the 
recommendation  of  the  Delegate  Body 
and  additional  information  regarding  the 
usefulness  of  the  proposed  assessment 
rate  increase.  It  has  been  determined 
that  the  additional  revenues  which  will 
be  gained  from  the  increase  will  be 
useful  in  strengthening  the  position  of 
the  pork  industry  in  the  marketplace  and 
in  maintaining,  developing,  and 
expanding  markets  for  pork  and  pork 
products. 

Accordingly,  this  final  rule  adopts  the 
increase  in  the  assessment  rate  from 
0.25  percent  of  the  market  value  of 
porcine  animals  to  0.35  percent  as 
proposed  and  the  increase  in  the  amount 
of  assessments  per  pound  and  per 
kilogram  on  imported  pork  and  pork 
products  as  proposed  and  corrected 
herein. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agriculture 
research.  Marketing  agreement.  Meat 
and  meat  products.  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1230  is  amended 
as  set  forth  below: 

PART  1230— PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 

Subpart  B — [Amended] 

2.  Subpart  B — Rules  and  Regulations 
is  amended  by  revising  §  1230.110  to 
read  as  follows: 

§  1 230. 11 0    Assessments  on  imported  por1( 
and  pork  products. 

The  following  HTS  categories  of 
imported  live  porcine  animals  are 
subject  to  assessment  at  the  rate 
specified. 


Live  porcine 
animals 


010310.00004. 
0103.91.00006. 


Assessment 


■ 1 

Live  porcine 
animals 

Assessment 

0103.92.00005 

0.35  percent  Customs  Entered 
Value. 

The  following  HTS  categories  of 
imported  pork  and  pork  products  are 
subject  to  assessment  at  the  rates 
specified. 


Pork  and  pork  products 

Assessment 

cents/lb 

cents/kg 

0203.1 1.00002 

.27 
.27 
.27 
.27 
.27 
.32 
.32 
.27 
.27 
.27 
.27 
.27 
.32 
.27 
.27 
.27 
.27 
.27 
.27 
.27 
.27 
.32 
.32 
.38 
.38 
.41 
.41 
.27 
.41 
.41 
.27 
.38 
.32 

595242 

020312.10107 

595242 

0203.12.10205 

595242 

0203.12.90100 

0203.12.90208 

0203.19.20108 

.595242 
.595242 
.705472 

0203.19.20901 

705472 

0203.19.40104 

595242 

0203.19.40907 

595242 

0203.21 .00000 

595242 

0203.22.10007 

595242 

0203.22.90000 

595242 

0203.29.20008 

705472 

0203.29.40004 

595242 

0206.30  00006 

595242 

0206.41 .00003 

595242 

0206.49.00005 

595242 

0210.11.00101 

595242 

0210.11.00209 

595242 

0210.12.00208 

.595242 

0210.12.00404 

S9S242 

0210.19.00103 

705472 

021 0. 1 9.00906 

705472 

1601.00.20105 

837748 

1601  00.20908 

837748 

1602.41.20203, 

903886 

1602.41.20409 

903886 

1602  41.90002 

595242 

1602.42.20202 

903886 

160242.20408 

903886 

1 602  42.40002 

595242 

1 602  49.20009 

.837748 

1602.49  40005 

705472 

3.  Section  1230.112  is  added  to  subpart 
B — Rules  and  Regulations  under  the 
heading  "Assessments"  to  read  as 
follows: 

§1230.112    Rate  of  Assessment 

In  accordance  with  §  1230.71(d),  the 
rate  of  assessment  shall  be  0.35  percent 
of  market  value. 

Done  at  Washington.  DC  on:  October  9, 
1991. 

Daniel  Haley, 
Administrator. 
|FR  Doc.  91-24758  Filed  10-11-91;  8:45  am] 
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0.35  percent  Customs  Entered 

Value. 
0.35  percent  Customs  Entered 

Value. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  90-A$W-11;  Amdt  3»-M44; 
AD  91-20-10] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.,  (BHTI)  Model 
47G2,  47G2A,  47G2A1,  47G3,  47G3B1, 
47G3B2.  47G3B2A,  47G4,  47G4A,  47G5, 
47G5A,  47J,  47J2,  and  47J2A 
Helicopter* 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  an 
airworthiness  directive  (AD)  that 
requires  a  one-time  visual  inspection  of 
the  main  rotor  (M/R)  grips  on  certain 
BHTI  Model  47  helicopters  to  identify 
certain  M/R  grips  that  were  produced 
and  distributed  without  an  FAA- 
required  quality  control  inspection.  The 
AD  is  needed  to  detect  and  remove 
potentially  unsafe  M/R  grips  from 
service.  The  failure  of  a  M/R  grip  could 
result  in  loss  of  a  main  rotor  blade  and 
subsequent  loss  of  control  of  the 
helicopter. 

EFFECTIVE  DATE:  November  14, 1991. 

ADDRESSES:  The  applicable  AD-related 
material  may  be  examined  at  the 
Regional  Rules  Docket,  Office  of  the 
Assistant  Chief  Counsel.  FAA,  4400  Blue 
Mound  Road,  Bldg.  3B,  room  158.  Fort 
Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  B.  Roach.  Rotorcraft 
Directorate,  Rotorcraft  Certification 
Office,  ASW-170.  FAA.  Southwest 
Region.  Fort  Worth.  Texas  76193-0170. 
telephone  (817)  624-5179. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  a  one-time  visual  inspection  of 
the  M/R  grips  on  BHTI  Model  4702. 
47G2A.  47G2A1.  47G3,  47G3B1,  47G3B2, 
47G3B2A.  47G4.  47G4A,  47G5,  47G5A. 
47J.  47J2.  and  47J2A  helicopters  was 
published  in  the  Federal  Re^ster  on 
March  22. 1990  (55  FR  10624). 

The  proposal  was  prompted  by 
reports  that  Imperial  Tool  Inc..  a  vendor 
to  BHTI,  produced  and  directly 
distributed  156  M/R  grips  which 
bypassed  the  FAA-approved  quality 
control  system.  As  a  result,  these  M/R 
grips  are  potentially  unsafe  and  must  be 
removed  from  service. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
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comments  were  received.  Accordingly, 
the  proposal  is  adopted  without  change. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implication  to 
warrant  the  preparation  of  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  involves  1,988  helicopters. 
The  cost  for  the  inspection  of  these 
helicopters  wiii  be  approximately 
$17,395.  If  a  M/R  grip  is  replaced,  the 
approximate  cost  for  parts  and  labor 
will  be  an  additional  $3,266  per 
helicopter.  The  total  fleet  cost,  including 
the  inspection  of  all  affected  helicopters 
and  replacement  of  the  156  affected  M/R 
grips,  will  be  approximately  $526,891. 
Therefore,  I  certify  that  this  action:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  minimal; 
and  (4)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1963):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD:  AD  91-20-10 

Bell  Helicopter  Textron,  Inc.:  Amendment  39- 
8044.— Docket  No.  90-ASW-ll. 
Applicability:  All  Model  47G2.  47G2A. 
47G2A1,  47G3.  47G3B1.  47G3B2,  47G3B2A, 
47G4,  47G4A.  47G5,  47G5A,  471,  47(2,  and 
47J2A  helicopters,  certificated  in  any 
category,  with  main  rotor  (M/R)  grip  part 
number  (P/N)  47-120-252-11.  installed. 


Compliance;  Required  within  the  next  50 
hours"  time  in  service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prevent  failure  of  the  M/R  grip,  which 
could  result  in  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Visually  inspect  the  M/R  grip  and 
determine  if  one  of  the  following  serial 
numbers  is  installed: 

IT— 0251.  0253.  0254,  0255.  0256.  0257.  0280. 
0261.  0282.  0263.  0264,  0265,  0287.  0268. 

0270,  0271,  0272,  0273,  0274,  0275,  0276. 

0277,  0278,  0279,  0280,  0281,  0282,  0284, 
0285.  0286,  0289,  0290.  0291,  0293,  0294. 
0295,  0296,  0297,  0299.  0300,  0302.  0303, 
0306,  0308.  0312,  0313,  0315.  0316,  0317. 
0319.  0323.  0324,  0328,  0327,  0328.  0329, 
0330,  0333.  0334,  0335 

ITM— 0005,  0007,  0022,  0046.  0077,  0096.  0109. 
0112.  0114,  0115,  0125,  0128,  0133,  0155, 
0161.  0165.  0166,  0167.  0168,  017a  0171, 
0178.  0182,  0183,  0185,  0187.  0189.  0191. 
0192,  0194,  0197,  019a  0202.  0204.  0211. 
0212,  02ia  0234.  0235.  0236,  0237.  0238, 
0239,  0240.  0241.  0242.  0243.  0244,  0245, 
0246,  024a  0249.  0250,  0251,  0252,  0253, 
0255,  0258.  0257,  0258,  0259.  0261,  0262. 
0283,  0264,  0285,  0266,  0287.  0269,  0270, 

0271,  0272.  0273,  0274,  0275,  0276,  0277. 

0278.  0279,  0280.  0281,  0282,  0283.  0284, 
0288,  0287,  0288.  0289,  0290,  0291.  0292. 
0293.  0294,  0295.  0298.  0297 

(b)  If  one  of  the  M/R  grips  listed  in 
paragraph  (a)  is  installed,  remove  and 
replace  with  a  serviceable  part. 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  equivalent  level  of  safety,  may 
be  used  if  approved  by  the  Manager. 
Rotorcraft  Certification  Office,  Federal 
Aviation  Administration,  Fort  Worth,  Texas 
76193-0170.  telephone  (817)  624-5170. 

Note:  If  any  of  the  M/R  grips  identifled  in 
paragraph  (a)  are  found,  either  installed  or  as 
spares,  the  FAA  recommends  that  the  parts 
be  permanently  marked  or  defaced  so  that 
they  cannot  be  misconstrued  as  airworthy. 

This  amendment  (39-8044,  AD  91-20-10) 
becomes  effective  November  14, 1991. 

Issued  in  Fort  Worth.  Texas,  on  September 
11, 1991. 

Henry  A.  Armstrong, 
Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  91-24729  Filed  10-11-01;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  91-NM-196-AD;  Amendment 
39-8062;  AO  91-22-02] 

Alrworttiiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  767  series 


airplanes  powered  by  Rolls  Royce 
RB211-524  series  engines  and  by 
General  Electric  CF6-80C2  series 
engines,  which  requires  inspections, 
adjustments,  and  functional  checks  of 
the  thrust  reverser  system.  This 
amendment  is  prompted  by  an  on  going 
design  review,  resulting  from  an 
accident  investigation  from  which  it  has 
been  determined  that,  prior  to  the 
accident,  the  airplane  apparently 
experienced  an  uncommanded  in-flight 
deployment  of  a  thrust  reverser. 
Deployment  of  a  thrust  reverser  during 
flight  could  result  in  reduced 
controllability  of  the  airplane.  The 
actions  required  by  this  AD  are  intended 
to  ensure  the  integrity  of  the  fail  safe 
features  of  the  thrust  reverser  system  by 
preventing  the  possible  discrepancies  in 
the  thrust  reverser  control  system  that 
can  result  in  the  inadvertent  deployment 
of  a  thrust  reverser  during  flight. 

PATES:  Effective  October  15, 1991.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  15. 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW,. 
room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Simonson,  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch. 
ANM-140S;  telephone  (206)  227-2683. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION:  Recently. 
a  Boeing  Model  767  series  airplane  was 
involved  in  an  accident  in  which  a 
thrust  reverser  apparently  deployed 
during  flight.  While  the  investigation  of 
this  accident  has  neither  revealed  the 
cause  of  that  deployment  nor 
determined  that  the  deployment  caused 
the  accident,  it  has  identified  a  number 
of  possible  discrepancies  in  the  thrust 
reverser  control  system.  Inadvertent 
deployment  of  a  thrust  reverser  during 
flight  could  result  in  reduced 
controllability  of  the  airplane.  Boeing 
and  the  FAA  have  conducted  a  review 
of  the  thrust  reverser  design  on 
airplanes  powered  by  various  engine 
models  to  determine  which  sequence  of 
events  could  result  in  an  uncommanded 
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thrust  reverser  deployment.  As  a  result 
of  this  review  of  the  affected  thrust 
reverser  systems.  Boeing  and  the  FAA 
have  identified  a  series  of  inspections, 
tests,  and  adjustments  that,  when 
performed  on  the  thrust  reverser  system, 
will  ensure  that  the  level  of  safety 
inherent  in  the  original  type  design  has 
not  deteriorated  in  service.  The  FAA  has 
determined  that  the  accomplishment  of 
these  inspections  and  tests  is  likely  to 
prevent  the  possible  discrepancies  in  the 
thrust  reverser  control  system  that  can 
result  in  the  inadvertent  deployment  of  a 
thrust  reverser  during  flight. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-78-0048. 
dated  August  15. 1991  (for  airplanes 
powered  by  Rolls  Royce  RB21 1-524 
series  engines),  and  Boeing  Service 
Bulletin  767-78-0047.  dated  August  22. 
1991  (for  airplanes  powered  by  General 
Electric  CFft-80C2  series  engines),  which 
describe  procedures  for  performing 
functional  tests,  inspections,  and 
necessary  adjustments  of  the  thrust 
reverser  control  system. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
repetitive  inspection  and  testing  of  all 
Boeing  Model  767  airplanes  powered  by 
Rolls  Royce  RB211-524  series  engines  or 
General  Electric  CF6-eoC2  series 
engines,  in  accordance  with  the  service 
bulletins  previously  described.  In 
addition,  operators  are  required  to 
submit  a  report  of  their  initial  inspection 
findings  to  the  FAA. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking  to  address  it. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  govenunenL  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 


must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

S  39.13    lAiMndMl] 

2.  Section  39.13  is  amended  by  adding 

the  following  new  airworthiness 
directive: 

91-22-02.  Boeing:  Amendment  39-8062. 
Docket  No.  91-NM-196-AD. 

Applicability:  Model  767  series  airplanes 
equipped  with  Rolls  Royce  RB21 1-524  series 
engines,  and  Model  767  series  airplanes 
equipped  with  General  Electric  CF6-80C2 
series  engines,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  ensure  the  integrity  of  the  fat!  safe 
features  of  the  thrust  reverser  system, 
accomplish  the  follo«v1ng: 

(a)  For  airplanes  equipped  with  Rolls 
Royce  RB21 1-524  series  engines:  Within  30 
days  after  the  effective  date  of  this  AD. 
perform  the  tests,  inspections,  and 
adjustments  described  in  Boeing  Service 
Bulletin  707-78-0048,  dated  August  15, 1991. 

(1)  Except  as  provided  by  paragraph  (a)(2) 
of  this  AD,  repeat  all  tests  and  inspections  in 
accordance  with  the  service  bulletin  at 
intervals  not  to  exceed  3.000  flight  hours. 

(2)  Repeat  the  check  of  the  grounding  wire 
for  the  thrust  reverser  Selector  Sequence 
Valve  (SSV)  in  accordance  with  paragraph 
III.E.  of  the  service  bulletin  at  intervals  not  to 
exceed  1.500  flight  hours,  and  whenever 
maintenance  action  is  taken  that  would 
disturb  the  SSV  grounding  circuit. 

(b)  For  airplanes  equipped  with  General 
Electric  CF6-80C2  series  engines:  Within  30 
days  after  the  effective  date  of  this  AD, 


perform  the  tests,  inspections,  and 
adjustments  descrilied  in  Boeing  Service 
Bulletin  787-78-0047  dated  August  22. 1991. 

(1)  Except  as  provided  by  paragraph  (b)(2) 
of  this  AD,  repeat  all  tests  and  insoections  in 
accordance  with  the  service  bulletin  at 
intervals  not  to  exceed  3.000  flight  hours. 

(2)  Repeat  the  check  of  the  grounding  wire 
for  the  thrust  reverser  Directional  Pilot  Valve 
(DPV)  in  accordance  with  paragraph  III.E.  of 
the  service  bulletin  at  intervals  not  to  exceed 
1,500  flight  hours,  and  whenever  maintenance 
action  is  taken  that  would  disturb  the  DPV 
grounding  circuit. 

(c)  If  any  of  the  tests  and/or  inspections 
required  by  paragraph  (a)  or  (b)  of  this  AD 
cannot  be  successfully  performed,  or  if  those 
tests  and/or  inspections  result  in  findings 
that  are  unacceptable  in  accordance  with 
Boeing  Service  Bulletin  767-78-0048,  dated 
August  15, 1991,  or  Boeing  Service  Bulletin 
767-78-0047  dated  August  22, 1991.  as 
applicable,  accomplish  the  following: 

(1)  Prior  to  further  flight,  deactivate  the 
associated  thrust  reverser  in  accordance  with 
Section  76-31-1  of  Boeing  Document 
D630T002.  "Boeing  767  Dispatch  Deviation 
Guide,"  Revision  9.  dated  May  1,  1991.  No 
more  than  one  reverser  on  any  airplane  may 
be  deactivated  under  the  provisions  of  this 
paragraph. 

(2)  Within  10  days  after  deactivation  of  any 
thrust  reverser  in  accordance  with  this 
paragraph,  the  thrust  reverser  must  be 
repaired  in  accordance  with  Boeing  Service 
Bulletin  767-78-004a  dated  August  15, 1991, 
or  Boeing  Service  Bulletin  767-78-0047  dated 
August  22, 1991,  as  applicable;  the  tests  and/ 
or  inspections  required  by  paragraph  (a)  or 
(b)  of  this  AD  must  be  successfully 
accomplished:  and  the  thrust  reverser  must 
then  be  reactivated. 

(d)  Within  45  daj's  after  the  effective  date 
of  this  AD,  submit  a  report  of  the  results  of 
the  initial  tests  and  inspections  required  by 
paragraphs  (a)  atwl  (b)  of  this  AD.  lx>th 
positive  and  negative,  to  the  FAA.  Seattle 
Aircraft  Certification  Office.  ANM-IOOS.  1601 
Lind  Avenue  SW.,  Renlon.  Washington 
98055-4056.  The  information  collection 
requirements  contained  in  this  reguhition 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1960  (Pub.  L  96-511)  and  have  been  assigned 
OMB  Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
'  adjustment  of  the  compliance  time,  which 

provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forn'arded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(g)  The  test  adjustment,  and  inspection 
requirements  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  767-78-0048. 
dated  August  15. 1991.  or  Boeing  Service 
Bulletin  767-78-0047.  dated  August  22. 1991. 
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as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  Copies  may  be  inspected 
at  the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton.  Washington,  or  at  the 
Office  of  the  Federal  Register.  1100  L  Street 
NW.,  Room  8401,  Washington,  D.C. 

This  amendment  (39-8062.  AD  91-22-02) 
becomes  effective  October  15, 1991. 

Issued  in  Renton,  Washington,  on  October 
7.1991. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-24841  Filed  10-11-91;  8:45  am) 

BILUNO  CODE  4910-13-W 


14  CFR  Part  39 

[Docket  No.  91-NM-122-AD;  Amdl  39- 
8053;  AD  91-21-061 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146-100A,  146- 
200 A,  and  146-300A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146-lOOA.  146-200A.  and 
146-300A  series  airplanes,  which 
requires  a  one-time  visual  inspection  to 
detect  chafing  of  extinguisher  pipe  and 
clamp  assemblies  in  the  engine  nose 
cowls,  and  repair  or  replacement  of 
damaged  extinguisher  pipe  or  clamp 
assemblies,  if  necessary.  This  proposal 
is  prompted  by  a  recent  report  of  an 
extinguisher  pipe  in  an  engine  nose  cowl 
assembly  being  damaged  by  chafing. 
This  condition,  if  not  corrected,  could 
result  in  the  engine  fire  extinguisher 
medium  not  being  discharged  at  the 
proper  locations  in  the  event  of  an 
engine  fire. 

DATES:  Effective  November  19, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
19, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC.  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles 
International  Airport.  Washington.  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Office  of 


Federal  Register,  1100  L  Street  NW.. 
room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Schroeder.  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  British  Aerospace  Model  BAe 
146-lOOA.  146-200A.  and  146-300A 
series  airplanes,  which  requires  a  one- 
time visual  inspection  to  detect  chafing 
of  extinguisher  pipe  and  clamp 
assemblies  in  the  engine  nose  cowls, 
and  repair  or  replacement  of  damaged 
extinguisher  pipe  or  clamp  assemblies,  if 
necessary,  was  published  in  the  Federal 
Register  on  July  12. 1991  (56  FR  31883). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

It  is  estimated  that  74  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $8,140. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  goverrunent.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 


criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator.   , 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED! 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-21-06.  British  Aerospace:  Amendment  39- 
8053.  Docket  No.  91-NM-122-AD. 

Applicability:  Model  BAe  146-lOOA  series 
airplanes  Serial  Numbers  up  to  and  including 
E1152;  Model  BAe  146-200A  series  airplanes 
Serial  Numbers  up  to  and  including  E2156; 
Model  BAe  146-300A  series  airplanes  Serial 
Numbers  up  to  and  including  E3157; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  ensure  engine  fire  extinguisher  medium 
is  discharged  to  proper  locations  in  the  event 
of  an  engine  fire,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  perform  a  visual  inspection  to 
detect  chafing  of  the  extinguisher  pipe  and 
clamp  assemblies  between  the  two  fire 
extinguisher  bottles  in  the  erjgine  nose  cowls; 
and  ensure  that  adequate  clearance  exists 
between  the  three  pipe  assemblies  and  the 
adjacent  equipment  and  structure,  in 
accordance  with  instruction  in  British 
Aerospace  Inspection  Service  Bulletin  26- 
A29,  Revision  2.  dated  January  14, 1991. 

(b)  Prior  to  the  installation  of  any  nose 
cowl  or  engine/nose  cowl  combination  on  an 
operational  airplane,  perform  a  visual 
inspection  to  detect  chafing  of  the 
extinguisher  pipe  and  clamp  assemblies 
between  the  two  fire  extinguisher  bottles  in 
the  engine  nose  cowls;  and  ensure  that 
adequate  clearance  exists  between  the  three 
pipe  assemblies  and  the  adjacent  equipment 
and  structure:  in  accordance  with  the 
instructions  in  British  Aerospace  inspection 
Service  Bulletin  26-A29,  Revision  2,  dated 
January  14. 1991. 

(c)  If  any  damaged  extinguisher  pipe  and 
clamp  assembly  is  identified  as  a  result  of  the 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  Right,  repair  or 
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replace  the  damaged  assembly  in  accordance 
with  instructions  in  British  Aerospace 
Inspection  Strvice  Bulletin  28-A29.  Revision 
2.  dated  lanuary  14. 1981. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  PAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  foi^varded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager  Standardization 
Branch,  ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(f)  The  inspection  and  repair  or 
replacement  requirements  shall  l>e  done  in 
accordance  with  British  Aerospace 
Inspection  Service  Bulletin  26-A29,  Revision 
2,  dated  January  14. 1991.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  British  Aerospace.  PLC. 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414.  Dulles  International  Airport. 
Washington.  DC  20041-0414.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Und  Avenue  SW.,  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401, 
Washington.  DC 

This  amendment  (39-8053.  AD  91-21-06) 
becomes  effective  November  19, 1991. 

Issued  in  Renton,  Washington,  on 
September  25, 1991, 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-24669  Filed  10-11-91;  8:45  am) 
BtLLINO  COM  4t10-t»-M 


14  CFR  Part  39 

(Docket  No.  91-NM-26-AO;  Amdt.  39-8051; 
AD  91-21-04] 

Airworttiiness  Directives;  British 
Aerospace  Model  BAC  1-11  200  and 
400  Series  Airplanes 

aqency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKHr.  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airwortiiiness  directive  (AD), 
applicable  to  all  Model  BAC  1-11  series 
airplanes,  which  requires  repetitive  dye 


penetrant  and  visual  inspections  to 
detect  cracks  in  the  machined 
attachment  angles  at  Frame  Station  570 
and  in  the  top  flange  of  the  longitudinal 
boom  of  the  outboard  auxiliary  beam, 
and  repair,  if  necessary.  This  AD  also 
requires  replacing  certain  machined 
attachment  angles  at  specified  intervals. 
This  proposal  is  prompted  by  reports  of 
recent  incidents  involving  fatigue 
cracking  in  transport  category  airplanes 
that  are  approaching  or  have  exceeded 
their  economic  design  goal.  These 
conditions,  if  not  corrected,  will  result  in 
degradation  in  the  structural  capabilities 
of  the  pressure  cabin  on  the  affected 
airplanes. 
DATES:  Effective  November  19. 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
19. 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC.  Librarian  for 
Service  Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport.  Washington.  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW.. 
room  8401.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Schroeder.  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to  all 
British  Aerospace  Model  BAC  1-11  200 
and  400  series  airplanes,  which  requires 
repetitive  dye  penetrant  and  visual 
inspections  to  detect  cracks  in  the 
machined  attachment  angles  at  Frame 
Station  570  and  in  the  top  flange  of  the 
longitudinal  boom  of  the  outboard 
auxiliary  beam,  and  repair,  if  necessary, 
and  replacement  of  certain  machined 
attachment  angles  at  specified  inteirals, 
was  published  in  the  Federal  Register  on 
April  11, 1991  (56  FR  14664). 

Interested  persons  have  been  afforded 


an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  estimated  cost  for  required  parts  is 
S8.000.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $567.70a 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  1261Z  it  is 
determined  that  this  final  rule  docs  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291:  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  AcL  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Ameodment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 
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PART  39-[  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

39.13    [Aniended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-21-04.  British  Aerospace:  Amendment  39- 
8051.  Docket  No.  91-NM-26-AD. 

Applicability:  Model  BAG  1-11  200  and  400 
series  airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  degradation  in  the  structural 
capabilities  of  the  pressure  cabin  on  affected 
airplanes,  accomplish  the  following: 

A.  For  airplanes  operating  at  a  maximum 
cabin  differential  pressure  of  7.5  pounds  per 
square  inch  (psi).  as  specified  in  British 
Aerospace  Alert  Service  Bulletin  53-A- 
PM5991,  Issue  1,  dated  September  5, 1990:  At 
or  prior  to  the  accumulation  of  33,000 
landings  or  within  4,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  at  intervals  not  exceed 
8,000  landings,  accomplish  the  following: 

1.  Perform  a  dye  penetrant  inspection  to 
detect  cracks  in  the  left  and  right  machined 
attachment  angles,  Part  Number  AB27-7761/ 
2,  in  accordance  with  paragraph  2.1.3  of  the 
service  bulletin. 

2.  Perform  a  visual  inspection  to  detect 
cracks  in  the  top  flange  of  the  longitudinal 
boom  of  the  left  and  right  outboard  auxiliary 
beam,  in  accordance  with  paragraph  2.1.4  of 
the  service  bulletin. 

B.  For  airplanes  operating  at  a  cabin 
pressure  in  excess  of  7.5  psi  up  to  maximum 
of  8.2  psi.  as  specified  in  British  Aerospace 
Alert  Service  Bulletin  53-A-PM5991.  Issue  1, 
dated  September  5, 1990:  At  or  prior  to  the 
accumulation  of  22,000  landings  or  within 
3.000  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed,  5,000  landings, 
accomplish  the  following: 

1.  Perform  a  dye  penetrant  inspection  to 
detect  cracks  in  the  left  and  right  machined 
attachment  angles.  Part  Number  AB27-7761/ 
2.  in  accordance  with  paragraph  2.2.3  of  the 
service  bulletin. 

2.  Perform  a  visual  inspection  to  detect 
cracks  in  the  top  flange  of  the  longitudinal 
boom  of  the  left  and  right  outboard  auxiliary 
beam,  in  accordance  with  paragraph  2.2.4  of 
the  service  bulletin. 

C.  If  defects  are  found  during  the 
inspections  required  by  this  AD,  prior  to 
further  flight,  either  replace  the  cracked 
structure  with  serviceable  parts  of  the  same 
part  number  or  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region.  Following  repair 
or  replacement,  repeat  the  inspections 
required  by  paragraphs  A.  and  B.  of  this  AD 
at  the  specified  intervals. 


D.  All  machined  attachment  angles  having 
Part  Number  AB27-7761/2  must  be  replaced 
with  a  new  part  of  the  same  part  number 
prior  to  the  accumulation  of  85.000  landings, 
since  new  and  thereafter  at  intervals  not  to 
exceed  85,000  landings. 

E.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

G.  The  inspection,  repair,  and  replacement 
requirements  shall  be  done  in  accordance 
with  British  Aerospace  Alert  Service  bulletin 
53-A-PM5991,  Issue  1,  dated  September  5, 
1990.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC  20041- 
0414.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
UW.,  room  8401.  Washington,  DC. 

This  amendment  (39-8051.  AD  91-21-04) 
become  effective  November  9. 1991. 

Issued  in  Renton.  Washington,  on 
September  25, 1991. 
Darrell  M.  Pederson, 
Acting  Manager  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-24664  Filed  10-11-91;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  91-NM-50-AO:  Amdt  39-6055; 
AD  91-21-08] 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-11  200  and 
400  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAG  1-11  200  and  400  series 
airplanes,  which  currently  requires 
repetitive  visual  or  X-ray  inspections  to 
detect  corrosion  in  the  tailplane  lower 
skin  panel  and  stringers,  and  repair,  if 
necessary.  This  action  will  require  only 


repetitive  visual  inspections  to  delect 
corrosion  and  cracks  in  the  tailplane 
lower  skin  panel  and  stringers,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  a  report  of  a  crack  found  in 
an  integral  stringer  of  the  panel,  which 
is  of  the  type  that  the  (optional)  X-ray 
inspection  specified  in  the  existing  AD 
is  not  adequate  to  detect.  This  condition, 
if  not  corrected,  could  result  in  reduced 
structural  integrity  of  the  tailplane. 
dates:  Effective  November  19. 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
19. 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC.  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport.  Washington.  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
90-08-18.  Amendment  39-6578  (55  FR 
13756,  April  12, 1990).  applicable  to 
certain  British  Aerospace  Model  BAC  1- 
11  200  and  400  series  airplanes,  to 
require  repetitive  visual  inspections  to 
detect  corrosion  and  cracks  in  the 
tailplane  lower  skin  panel  and  stringers, 
and  repair,  if  necessary,  was  published 
in  the  Federal  Register  on  April  23. 1991 
(56  FR  18549). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  would  take  approximately  52 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
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Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $200,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291:  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979):  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  fuel  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6578  and  by 
adding  the  following  new  airworthiness 
directive: 

91-21-08.  British  Aerospace:  Amendment  39- 
8055.  Docket  No.  91-NM-50-AD. 
Supersedes  AD  90-08-18. 

Applicability:  Model  BAC  1-11  200  and  400 
series  airplanes  on  which  Modification 
PM1573  has  been  incorporated,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  structural  integrity  of 
the  tailplane.  accomplish  the  following: 

A.  Perform  the  following  specified  initial 
inspections  to  detect  corrosion  and  cracks  in 
the  tailplane  lower  skin  panel  and  stringers: 


1.  Perform  an  external  visual  inspection,  in 
accordance  with  British  Aerospace  Alert 
Service  Bulletin  55-A-PM5827.  Issue  2,  dated 
September  5, 1990,  prior  to  the  latest  of  the 
following  compliance  times: 

a.  Within  90  days  after  the  effective  date  of 
this  AD;  or 

b.  Within  one  year  after  the  most  recent 
external  visual  inspection  to  detect  corrosion 
and  cracks  in  the  tailplane  lower  skin  panel 
and  stringer  that  was  accomplished  in 
accordance  with  AD  90-08-18,  Amendment 
39-6578  (British  Aerospace  Alert  Service 
Bulletin  55-A-PM5827,  Issue  1,  dated  July  24, 
1981);  or 

c.  Within  ten  years  of  the  date  of 
manufacture  of  the  airplane. 

2.  Perform  a  detailed  internal  visual 
inspection,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  55-A- 
PM5827,  Issue  2,  dated  September  5, 1990, 
prior  to  the  latest  of  the  following  compliance 
times: 

a.  Within  270  days  after  the  effective  date 
of  this  AD;  or 

b.  Within  3  years  after  the  most  recent 
internal  visual  inspection  to  defect  corrosion 
and  cracks  in  the  tailplane  lower  skin  panel 
and  stringer  that  was  accomplished  in 
accordance  with  AD  90-08-18.  Amendment 
39-6578  (British  Aerospace  Alert  Service 
Bulletin  55-A-PM5827.  Issue  1.  dated  July  24, 
1981);  or 

c.  Within  ten  years  of  the  date  of 
manufacture  of  the  airplane. 

B.  Repeat  the  inspections  required  by 
paragraph  A.  of  this  AD,  at  the  following 
intervals: 

1.  External  visual  inspections  must  be 
repeated  at  intervals  not  to  exceed  one  year. 

2.  Internal  visual  inspections  must  be 
repeated  at  intervals  not  to  exceed  three 
years. 

Note:  These  inspections  can  be  combined, 
as  long  as  the  repetitive  interval  indicated  for 
each  type  is  not  exceeded. 

C.  If  corrosion  is  found  as  a  result  of  the 
visual  inspection  required  by  paragraph  A.  or 
B.  of  this  AD,  prior  to  further  flight, 
accomplish  the  following,  in  accordance  with 
the  Accomplishment  Instructions  in  British 
Aerospace  Alert  Service  Bulletin  55-A- 
PM5827,  Issue  2.  dated  September  5, 1990. 

1.  If  corrosion  found  is  within  the  limits 
specified  in  the  Structural  Repair  Manual, 
Chapter  55-01-0,  Table  1,  repair  the  affected 
area  and  restore  the  protective  treatment,  in 
accordance  with  paragraph  2.2.1  of  the 
service  bulletin. 

2.  If  corrosion  found  is  outside  the  limits 
specified  in  the  Structural  Repair  Manual, 
Chapter  55-01-0,  Table  1,  but  has  not 
completely  penetrated  the  skin,  repair  in  a 
manner  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

3.  If  corrosion  found  is  outside  the  limits 
specified  in  the  Structural  Repair  Manual. 
Chapter  55-01-0,  Table  1,  and  one  or  more 
areas  have  completely  penetrated  the  skin, 
perform  an  internal  visual  inspection  of  the 
tailplane  bottom  skin  and  stringers  to 
establish  the  extent  and  depth  of  corrosion, 
and  repair  in  a  manner  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 


D.  If  cracks  are  found,  prior  to  further 
flight,  repair  in  a  manner  approved  by  the     • 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

E.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  t>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

G.  The  inspection  and  repair  requirements 
shall  be  done  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  55-A- 
PM5827,  Issue  2,  dated  September  5, 1990. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  D.C. 
20041-0414.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Land  Avenue  S.W.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC. 

This  amendment  supersedes  Amendment 
39-6578,  AD  90-08-18. 

This  amendment  (39-8055,  AD  91-21-08) 
becomes  effective  November  19, 1991. 

Issued  in  Renton,  Washington,  on 
September  25, 1991. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-24666  Filed  10-11-91;  8:45  am) 
WLUNO  COOC  4»10-1S-M 


14  CFR  Part  39 

[Docket  No.  91-NM-104-AD;  Amdt  39- 
8054;  AD  91-21-07] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
Series  Airplanes,  Model  MD-88 
Airplanes,  and  C-9  (Military)  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AD),  applicable  to  McDonnell  Douglas 
Model  DC-g  and  DC-9-80  series 
airplanes.  Model  MD-88  airplanes,  and 
C-9  (Military)  airplanes,  which  currently 
require  inspection  of  specific  primary 
longitudinal  trim  relays  for 
discrepancies,  and  replacement,  if 
necessary.  This  amendment  requires 
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replacement  of  the  primary  longitudinal 
trim  relay  at  various  intervals.  This 
amendment  is  prompted  by  reports  of 
shorting  and  burning  of  certain  trim 
relays.  This  condition,  if  not  corrected, 
could  result  in  uncontrolled  fire  in  the 
forward  cargo  compartment  of  the 
airplane. 

DATES:  Effective  November  19, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
19, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
(Jalifomia  90846.  This  information  may 
he  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington:  or  at  the  Los 
/\ngeles  Aircraft  Certification  Office, 
:'229  East  Spring  Street.  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401. 
Washington,  DC 

FOR  FURTHER  MFORIMATION  CONTACT 
Mr.  J.  Kirk  Baker,  Aerospace  Engineer, 
ANM-133L.  FAA  Northwest  Mountain 
Region.  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (213)  988-5345. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
90-26-53  (Amendment  39-6894  (.56  FR 
5342.  February  11, 1991)).  and  AD  91-01- 
51.  (Amendment  39-6893  (56  FR  5341. 
February  11, 1991)).  applicable  to 
McDonnell  Douglas  Model  DC-9  and 
DC-9-ao  series  airplanes.  Model  NtD-88 
airplanes,  and  C-9  (Military)  series 
airplanes,  to  require  replacement  of  the 
primary  longitudinal  trim  relay  with  new 
parts  at  various  intervals,  was  published 
in.the  Federal  Register  on  June  3, 1991 
(56  FR  25053). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  ihis  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  stated  that  the  text  of 
the  AD  did  not  specify  replacement  of 
the  primary  trim  relays  with  new  parts. 
The  operator  requested  that  if  only  new, 
not  overhauled,  parts  can  be  installed, 
then  the  AD  should  specify  that  new 
parts  are  required.  The  FAA  agrees.  The 
intent  of  the  replacement  requirement 
was  that  new  parts  be  installed. 
Paragraphs  (d)  and  (e)  of  the  final  rule 
have  been  changed  to  clarify  this  point. 

One  commenter  indicated  that  the 
economic  impact  of  the  proposed  rule  on 


the  affected  operators  was  greater  than 
the  estimated  amount  in  the  economic 
analysis  paragraph  in  the  preamble  to 
the  proposal.  This  commenter  pointed 
out  that  the  replacement  consists  of  two 
relays  instead  of  one.  and  suggested  that 
the  removal  and  installation  of  the 
subject  relays  required  more  manhours 
than  that  which  was  stated  in  the 
preamble.  After  further  review  of  the 
data  presented,  the  FAA  agrees  and  has 
adjusted  the  economic  impact 
paragraph,  below,  accordingly. 

Several  commenters  objected  to  the 
hard-time  replacement  requirements  for 
the  subject  relays.  One  operator  stated 
that  the  current  reinspection  program  at 
4,500  flight  hours  provides  an  adequate 
solution  to  the  current  problem.  The 
FAA  disagrees.  The  requirement  for 
reinspection  at  4.500  flight  hours  was 
developed  as  an  interim  action  only,  and 
may  not  provide  the  level  of  safety 
assurance  necessary  for  continuous 
operation.  The  FAA  has  determined  that 
the  replacement  times,  as  proposed, 
represent  the  maximum  time  allowable 
for  the  affected  airplanes  to  continue  to 
operate  safely  until  an  appropriate 
design  change  can  be  developed  and 
implemented.  Furthermore,  due  to  the 
severe  consequences  of  an  in-flight  fire 
in  the  forward  cargo  compartment,  the 
FAA  has  determined  that  the 
replacement  of  the  subject  relays  at 
specific  intervals  is  appropriate. 

Another  commenter  stated  that,  due  to 
the  similarity  of  the  trim  systems  on  the 
two  types  of  airplanes,  there  should  be 
no  difference  between  the  requirements 
for  the  Model  DC-9  series  airplanes  and 
those  for  the  Model  DC-9-80  series 
airplanes  relative  to  the  number  of  flight 
hours  accumulated  before  replacement 
of  the  subject  relays  is  required.  The 
FAA  does  not  agree.  The  replacement 
requirements  were  based  on  utilization, 
not  on  similarity.  The  trim  system's 
greatest  utilization  occurs  in  the  takeoff 
and  landing  phases  of  flight.  Since 
Model  DC-9-80  series  airplanes  are 
used  for  longer  duration  flights,  they  are 
exposed  to  fewer  takeoffs  and  landings 
per  flight  hour.  The  Model  DC-»-e0 
series  airplanes  also  incorporate  a  more 
advanced  flight  guidance  system, 
resulting  in  greater  use  of  the  autopilot, 
\\hich  more  accurately  utilizes  the 
airplane's  trim  system.  Therefore,  the 
FAA  has  determined  that  the  trim 
system  in  the  Model  DG-9-80  series 
airplanes  has  a  lower  utilization  rate  per 
flight  hour  and  can  accumulate  more 
flight  hours  before  replacement  of  the 
subject  relays  is  required. 

The  referenced  McDonnell  Douglas 
Alert  Service  Bulletin  A27-316  was 
released  twice  by  the  manufacturer 
Once  in  telegram  form  on  December  22, 


1990.  and  a  second  time  in  the  form  of  a 
"hard  copy"  bulletin  on  January  4. 1991. 
Since  both  documents  are  identical, 
paragraphs  (a),  (b).  and  (c]  of  the  final 
rule  have  been  revised  to  include 
reference  to  the  bulletin  as  released  on 
January  4, 1991,  as  an  additional 
appropriate  source  of  service 
information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  changes  previously  described.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

There  are  approximately  1500 
McDonnell  Douglas  Model  DC-9  and 
DC-9-80  series  airplanes.  Model  MD-88 
airplanes,  and  C-9  (Military)  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  795  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2.5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $55  per  manhour.  The 
cost  of  the  required  parts  is  estimated  to 
be  $1,000  per  relay.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,699,313. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on -the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore.  In  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— lAMENDEDl 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Ammded] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6893  and 
Amendment  39-6894,  and  by  adding  the 
following  new  airworthiness  directive: 
91-21-07.  McDonnell  Douglas:  Amendment 

39-6054.  Docket  No.  91-NM-104-AD. 

Supersedes  AD  90-26-53  and  AD  91-01- 

51. 
Applicability.  Model  DC-9  and  DC-9-80 
series  airplanes.  Model  MD-88  airplanes,  and 
C-9  (Military)  airplanes;  equipped  with 
Primary  Longitudinal  Trim  Relays  (up  and 
down).  l«ech  (P/N)  9207-8333,  -8333-1,  -8968. 
-10101.  -10296,  and  -10166;  certificated  In  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  eliminate  overheating  of  primary 
longitudinal  trim  relays  and  the  possibility  of 
fire  in  the  forward  cargo  compartment, 
accomplish  the  following: 

(a)  For  Model  DC-9  series  airplanes  (other 
than  Model  DC-9-80  series  airplanes),  and  C- 
9  (military)  airplanes:  Within  17  days  after 
February  27. 1991  (the  effective  date  of 
Amendment  39-6894,  AD  90-26-53:  and 
Amendment  39-6894,  AD  91-01-51),  or  prior 
to  the  accumulation  of  aooo  flight  hours  on 
the  subject  relays,  whichever  occurs  later, 
remove  the  relay  cover  and  inspect  the 
primary  longitudinal  trim  relays  for  evidence 
of  contact  degradation,  arcing,  carbon  build- 
up, or  other  evidence  of  abnormal  wear  on 
the  contacts;  and  perform  a  functional  check 
of  the  system  in  accordance  with  McDonnell 
Douglas  AleH  Service  Bulletin  A27-3ia  dated 
December  22. 1990,  or  January  4, 1991. 

(b)  For  Model  DC-9-B0  series  airplanes  and 
Model  MD-88  airplanes;  Within  30  days  after 
February  27, 1991,  or  prior  to  the 
accumulation  of  16,000  flight  hours  on  the 
subject  relays,  whichever  occurs  later, 
remove  the  relay  cover  and  inspect  the 
primary  longitudinal  trim  relays  for  evidence 
of  contact  degradation,  arcing,  carbon  build- 
up, or  other  evidence  of  abnormal  wear  on 
the  contacts;  and  perform  a  functional  check 
of  the  system  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  A27-316,  dated 
December  22. 1990.  or  January  4. 1991. 

(c)  If  damage  is  found  during  the 
inspections  or  functional  tests  required  by 
paragraphs  (a)  and  (b)  of  this  AD,  prior  to 
further  flight,  remove  and  replace  the  relays 
in  accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A27-316,  dated  December  22, 
1990.  or  January  4, 1991. 


(d)  For  Model  DC-8  series  airplanes  (other 
than  Model  DC-8-80  series  airplanes)  and  C- 
9  (Military)  airplanes;  Within  90  days  after 
the  effective  date  of  this  AD  or  prior  to  the 
accumulation  of  8,000  flight  hours  on  the 
subject  relays,  whichever  occurs  later  and 
thereafter  at  intervals  not  to  exceed  8,000 
flight  hours:  remove  and  replace  the  primary 
longitudinal  trim  relays  with  new  approved 
parts  in  accordance  with  McDonnell  Douglas 
DC-9  Maintenance  Manual.  Chapter  27-40-4. 
This  replacement  constitutes  terminating 
action  for  the  inspection  and  functional  test 
required  by  paragraph  (a)  of  this  AD. 

(e)  For  Model  DC-0-80  series  airplanes  and 
Model  MD-88  airplanes;  Within  90  days  after 
the  effective  date  of  this  AD.  or  prior  to  the 
accumulation  of  16.000  flight  hours  on  the 
subject  relays,  whichever  occurs  later  and 
thereafter  at  intervals  not  to  exceed  16,000 
flight  hours;  remove  and  replace  the  primary 
longitudinal  trim  relays  with  new  approved 
parts  in  accordance  with  McDonnell  Douglas 
MD-80  Maintenance  Manual,  Chapter  27-4(>- 
4.  This  replacement  constitutes  terminating 
action  for  the  inspection  and  functional  test 
required  by  paragraph  (b)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(hj  The  inspection  and  replacement 
requirements  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  A27-316,  dated  December  22, 1990,  or 
January  4, 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Corporation,  3855  L,akewood  Boulevard,  Long 
Beach,  California  90846.  Copies  may  be 
inspected  at  the  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington:  or  at 
the  I^s  Angeles  Aircraft  Ceriification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California:  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401, 
Washington,  DC. 

This  amendment  supersedes  Amendment 
39-6894,  AD  90-26-53;  and  Amendment  39- 
6893,  AD  91-01-51. 

This  amendment  (39-8054,  AD  91-21-07) 
becomes  effective  November  19, 1991. 

Issued  in  Renton,  Washington,  on 
September  25, 1991. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\ice. 
(FR  Doc.  91-24665  Filed  10-11-91;  8:45  am) 

WUJNO  CODE  4S10-13-M 


14  CFR  Part  39 

(Docket  No.  91-NM-202-AD;  Amdt  3»- 
8058;  AD  91-21-11] 

Airworthiness  Dtrectlves;  McDonnell 
Douglas  Model  OC-9-81.  -82,  -83,  and 
-87  Series  Airplanes  (MD-81,  -82,  -83, 
and  -err,  and  Model  MD-88  Airplanes 

aqency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-&-80  series  and  Model  MD-88 
airplanes,  which  requires  visual  or  eddy 
current  inspections  for  cracks  of  the 
inboard  slat  drive  mechanism  assembly 
actuator  cylinder  brackets,  and 
replacement  of  cracked  brackets.  This 
amendment  is  prompted  by  reports  of 
failures  of  the  inboard  slat  drive 
mechanism.  This  condition,  if  not 
corrected,  could  result  in  inadvertent 
slat  retraction  in  flight. 

DATES:  Effective  October  30. 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  30. 
1991. 

addresses:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation, 
Technical  Publications-Technical 
Administrative  Support.  C1-L5B,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
California;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401, 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mike  Lee,  Aerospace  Engineer. 
ANM-122L.  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach.  California;  telephone  (213)  988- 
5325. 

SUPPLEMENTARY  INFORMATION:  Two 

operators  of  McDonnell  Douglas  Model 
DC-9-80  series  airplanes  reported 
failures  of  the  inboard  slat  drive 
mechanism.  The  failures  occurred  at  the 
actuator  cylinder  support  brackets, 
sometimes  referred  to  as  "posts," 
located  at  each  end  of  the  slat  drive 
mechanism.  The  two  failures,  which 
wer^  found  on  airplanes  that  had 
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accumulated  14.384  and  22,339  landings, 
have  been  attributed  to  fatigue. 
Currently,  this  part  is  not  inspected 
during  normal  maintenance.  The  failure 
of  both  brackets  (there  are  two  on  the 
airplane),  if  undetected,  could  lead  to 
inadvertent  slat  retraction  in  flight. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-flO  Alert 
Service  Bulletin  A27-322.  dated  August 
22, 1991,  which  describes  procedures  for 
visual  and  eddy  current  inspections  of 
the  slat  drive  mechanism  assembly 
actuating  cylinder  support  brackets,  and 
replacement  of  the  brackets,  if 
necessary. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  repetitive 
visual  or  eddy  current  inspections  for 
cracks  of  the  slat  drive  mechanism 
Assembly  actuating  cylinder  support 
urackets.  and  replacement  of  cracked 
urackets  with  new  parts,  in  accordance 
with  the  service  bulletin  previously 
described.  Inspections  are  required  to 
continue  after  replacement  is 
accomplished. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

This  is  considered  to  be  interim 
action.  The  FAA  is  considering  further 
rulemaking  to  require  only  repetitive 
eddy  current  inspections  for  airplanes 
that  have  accumulated  10,000  or  more 
landings.  However,  the  proposed 
compliance  time  is  sufficiently  long  so 
that  notice  and  public  comment  will  not 
be  impracticable. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979).  If  it  is 


determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
sufety.  Incorporation  by  reference. 
Safety. 

AdoptioD  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-21-11.  McDonnell  DouglaK  Amendment 
39-8058.  Docket  No.  91-NM-202-AD. 

Applicability:  Model  DC-9-81,  -82.  -83,  and 
-87  series  airplanes  (MD-81,  -62.  -83,  and  - 
87);  and  Model  MD-86  airplanes;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished  within  last  45  days. 

To  prevent  inadvertent  retraction  of  the 
slats  during  flight,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  10.000  total 
landings  or  within  30  days  after  the  effective 
date  of  this  AO,  whichever  occurs  later, 
perform  a  visual  or  eddy  current  inspection  to 
detect  cracks  of  the  slat  drive  mechanism 
brackets,  part  numbers  5938886 — (uny 
configuration)  and  5938887 — (any 
configuration),  in  accordance  with  the 
instructions  in  McDonnell  Douglas  MD-80 
Alert  Service  Bulletin  A27-322,  dated  August 
22, 1991  (hereinafter  referred  to  as  "A27- 
322"). 

(b)  If  no  crack  is  found -as  a  result  of  the 
inspections  required  by  paragraph  (a)  of  this 
AD.  repeat  the  inspections  at  the  following 
intervals: 

(1)  If  the  immediately  preceding  inspection 
was  accomplished  using  visual  means, 
conduct  the  next  inspection  within  1.000 
landings. 

(2)  If  the  immediately  preceding  inspection 
was  accomplished  using  eddy  current  means, 
conduct  the  next  inspection  within  3.000 
landings. 

(c)  If  a  crack  is  found  as  a  result  of  the 
inspections  required  by  paragraph  (a)  or  (b) 
of  this  AD,  prior  to  further  flight,  remove  and 
replace  the  slat  drive  mechanism  with  a  new 
part,  part  numbers  5938887 — (any 


configuration)  and  5938886 — (any 
configuration),  in  accordance  with  A27-322. 

(d)  After  replacement  is  accomplished  in 
accordance  with  the  provisions  of  paragraph 
(c)  of  this  AD,  prior  to  the  accumulation  of 
10,000  additional  landings,  conduct 
inspections  in  accordance  with  A27-32Z  and 
reinspect  or  replace  in  accordance  with  the 
provisions  of  paragraph  (b)  and  (c)  of  this 
AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  inspection  requirements  of 
this  AD. 

(f)  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  concur  or  comment 
and  then  sent  it  to  the  Manager,  Los  Angeles 
ACO. 

(g)  The  inspection  and  replacement 
requirements  shall  be  done  in  accordance 
with  McDonnell  Douglas  MD-80  Alert 
Service  Bulletin  A27-322.  dated  August  22. 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
Technical  Publications-Technical 
AdminisU'ative  Support,  C1-L5B.  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846.  Copies  may  be  inspected  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California:  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street 
NW.,  room  8401,  Washington.  DC. 

This  amendment  (39-6058.  AD  91-21-11) 
becomes  effective  on  October  30, 1991. 

Issued  in  Renton,  Washington,  on 
September  27, 1991. 
Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-24667  Filed  10-11-91;  8:45  am] 
BtlXWO  CODE  4t10-1S-M 


14  CFR  Part  39 

[Docket  No.  91-ANE-29;  Antdt  39-8046,  AD 
91-21-01) 

Airworthiness  Directives;  Textron 
Lycoming  Model  TIO-540-S1AD 
Reciprocating  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule,  request  for 
comments. ^^ 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 


Federal  R^gigter  /  Vol.  56.  No.  199  /  Tuesday.  October  15.  1-991  /  Rules  and  Regulations 


51647 


supersedes  an  existing  AD,  applicable  to 
Textron  Lycoming  reciprocating  engines 
Model  TIO-540-S1  AD,  which  currently 
requires  inspection  and  modification  of 
the  engine  enchaust  system.  This 
amendment  requires  the  upgrade  of  the 
engine  exhaast  system  to  a  new  design 
configuration  and  also  establishes 
inspection  intervals  for  engines 
incorporating  this  new  design 
configuration,  for  engines  incorporating 
the  design  configuration  required  by  the 
existing  AD,  and  for  engines  not  yet 
incorporating  either  design 
configuration.  This  amendnent  is 
prompted  by  failures  of  the  exhaust 
systems  which  have  continued  to  occur 
after  complying  with  requirements  of  the 
existing  AD.  This  condition,  if  not 
corrected,  could  result  in  engine 
compartment  fire  and  smoke  entering 
the  cabin  with  a  possible  loss  of  aircraft. 
DATES:  Effective  November  4, 1991. 

Comments  must  be  received  no  later 
than  December  16. 1991. 

The  incorporation  byjeference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
4,1991. 

ADDRESSES:  The  applicable  service 
bulletins  (SB)  may  be  obtained  from 
Textron  Lycoming/Subsidiary  of 
Textron  Inc.,  Williamsport. 
Pennsylvania  17701.  This  information 
may  be  examined  at  the  FAA.  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park.  Burlington. 
Massachusetts. 

TOR  FURTHER  INTORMATtON  CONTACT: 
Pat  Perrotta  or  Nick  Minniti.  Propulsion 
Branch,  ANE-174.  New  York  Aircraft 
Certification  Office.  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Service.  FAA.  181  South 
Franklin  Avenue,  room  202,  Valley 
Stream,  New  York  11581:  telephone  (516) 
791-7421. 

SUPPLEMEirryRY  INFORMATrON:  AD 

89-12-04,  Amendment  39-6214  (54  FR 
21418.  May  18, 1989),  currently  requires 
repetitive  ingpections  untila  modified 
crossover  exhaust  tube  assembly  is 
incorporated  on  Textron  Lycoming 
Model  TIO-540-S1AD  reciprocating 
engines.  That  AD  was  prompted  by 
several  incidents,  accidents  and  service 
difficulty  reports  involving  problems 
with  the  engine  exhaust  systems  on 
aircraft  equipped  with  Textron 
Lycoming  Model  TIO-540-S1AD 
reciprocating  engines.  Those  reports 
noted  primarily  loose  or  separated  left 
Intermediate  exhaust  pipes,  cracked 
flanges,  loose  or  broken  V-band 
couplings,  and  misaligned  gaskets. 
Failures  of  that  nature  were  determined 


to  be  the  result  of  improper  alignment 
during  installation  of  the  exhaust  pipes 
or  improper  installation  of  the  V-hand 
coupling,  or  both. 

Since  the  issuance  of  AD  89-12-04, 
there  have  been  additional  failures  of 
exhaust  systems  on  Textron  Lycoming 
Model  TtO-540-SlAD  reciprocatmg 
engines.  These  failures  have  been  on 
engines  that  were  modified  In 
accordance  with  AD  89-12-04.  Analysis 
of  two  of  the  failed  parts  from  modified 
engines  involved  in  accidents  shows 
that  exhaust  pipes  which  were  mis- 
aligned and  mis-assembled,  or  both, 
contributed  to  the  failures.  Therefore, 
further  modification  of  the  exhaust 
system  for  these  engines  is  required.  In 
order  to  relieve  the  existing  problem  of 
mis-alignment  of  the  V-band  coupling, 
the  new  redesigned  configuration 
eliminates  the  flange  connection  and 
coupling  by  replacing  the  No.  6  riser. 
Part  No.  (P/N)  LW15809  and  exhaust 
pipe.  P/N  LW15811  with  one  piece.  P/N 
40B21375. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Textron 
Lycoming  Service  Bulletin  (SB)  484, 
dated  January  30. 1989.  which  describes 
the  Inspection,  alignment  and 
modification  of  the  original  exhaust 
assembly,  and  Textron  Lycoming  SB  499 
Revision  A,  dated  June  14, 1991.  which 
describes  the  installation  of  the 
redesigned  one-piece  exhaust  pipe 
configuration. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  AD  89- 
12-04  to  require  the  modification  of  all 
affected  Textron  Lycoming  TIO-540- 
SlAD  reciprocating  engines  to  upgrade 
the  engine  exhaust  system  in 
accordance  with  Textron  Lycoming  SB 
499.  Revision  A.  dated  June  14. 1991. 
This  AD  also  requires  repetitive 
inspections  of  the  exhaust  system  for 
engines  incorporating  the  new  design 
configuration,  for  engines  incorporating 
the  design  configuration  required  by  the 
existing  AD,  and  for  engines  not  yet 
Incorporating  either  design 
configuration. 

Since  this  condition  can  result  in 
engine  compartment  fire  and  smoke 
entering  the  cabin  with  a  possible  loss 
of  aircraft  If  the  exhaust  pipes  fall  or 
become  disengaged,  there  is  a  need  to 
minimize  the  exposure  of  engines  in 
service  to  operation  with  potential 
exhaust  pipe  failure.  Therefore,  safety  In 
air  transportation  requires  adoption  of 
the  regulation  without  prior  notice  and 
public  comment.  Based  on  the 
discussion  above  and  the  urgent  need  to 
inspect  the  engine  exhaust  system  and 
modify  it  to  the  new  design 
configuration,  a  situation  exists  that 


requires  immediate  adoption  of  this 
regulation.  Therefore,  it  is  found  thai 
notice  and  pubhc  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Although  this  action  is  in  the  form  of  a 
final  rule,  winch  involves  an  emergency 
and.  thus,  was  not  preceded  by  notice 
and  public  procedure,  interested  persons 
are  invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire 
regarding  this  AD.  Communications 
should  identify  the  docket  number  and 
be  submitted  to  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  attention;  Rules  Docket  No. 
91-ANE-29. 12  New  England  Executive 
Park.  Burlington.  Massachusetts 
01803-5299.  All  communications 
received  by  the  deadline  date  indicated 
above  will  be  considered  by  the 
Adminigtrator.  and  the  AD  may  be 
changed  in  light  of  the  comments 
received. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federaiism  Assessment. 

The  FAA  has  determined  (hat  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  Is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
Involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  Is 
determined  that  this  emerge&cy 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  If  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference,  and 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
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the  Federal  Aviation  Admiriistration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  Number  39-6214 
(54  FR  21418,  May  18, 1990).  and  adding 
the  following  new  airworthiness 
directive  (AD): 

91-21-01  Textron  Lycoming:  (Amendment  39- 
8048.  Docket  No.  91-ANE-29) 

Applicability:  Model  TIO-540-S1AD 
reciprocating  engines,  installed  on  but  not 
limited  to.  Piper  Turbo  Saratoga  and  Turbo 
Saratoga  SP  aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  cracking  or  distortion  of  engine 
exhaust  system  flanges,  V-band  coupling,  and 
pipes,  which  could  result  in  engine 
compartment  fire  and  smoke  entering  the 
cabin  with  a  possible  loss  of  the  aircraft, 
accomplish  the  following: 

(a)  For  engines  which  have  not  complied 
with  AD  89-12-04.  paragraph  (d).  or  Textron 
Lycoming  Service  Bulletm  (SB)  484.  Part  U. 
dated  January  30, 1989,  on  the  effective  date 
of  this  AD,  accomplish  the  following: 

(1)  Within  25  hours  time  in  service 
(TIS)  after  the  effective  date  of  this  AD, 
install  Crossover  Exhaust  Pipe  Kit 
(05K21125)  in  accordance  with  Textron 
Lycoming  SB  484,  Part  II,  dated  January 
30. 1989,  and  also  install  new  design 
One-piece  Exhaust  Riser  Kit  (05K21503) 
and  Manifold  Retainer  Kit  (05K19650-S) 
in  accordance  with  Textron  Lycoming 
SB  499A.  dated  June  14. 1991. 

Note:  Instructions  and  notes  relating  to 
marking  the  slip  joints,  rotating  the  exhaust 
pipes  for  alignment,  and  maintaining 
clearances  at  critical  locations  during  the 
above  installation  are  contained  in  Textron 
Lycoming  SB  499A.  dated  June  14. 1991. 

(2)  Thereafter,  at  intervals  not  to 
exceed  lOG-hours  time  in  service, 
accomplish  the  following: 


(i)  Inspect  the  exhaust  system  for  heat 
damage,  distortion,  cracks  or  excessive 
wear  in  accordance  with  SB  484,  Part  II. 
dated  January  30. 1989. 

(ii)  Inspect  the  exhaust  system  for 
clearance  dimensions,  proper  fastener 
torque  and  slip  joint  engagement  in 
accordance  with  paragraphs  10, 11.  and 
12  of  Textron  Lycoming  SB  No.  499A. 
dated  June  14. 1991. 

(iii)  Repair  or  replace  damaged  parts 
with  serviceable  parts  prior  to  further 
flight. 

(b)  For  engines  which  have  complied 
with  all  portions  of  AD  89-12-04.  or 
Textron  Lycoming  SB  484.  dated  January 
30. 1989.  on  the  effective  date  of  this  AD. 
accomplish  the  following: 

(1)  Within  25  hours  time  in  service, 
after  the  effective  date  of  this  AD.  and 
thereafter,  at  intervals  not  to  exceed  25 
hours  time  in  service  until  the  new 
design  One  Piece  Riser  Kit  (05K21503) 
has  been  installed  in  accordance  with 
paragraph  (b)(2)(i)  of  this  AD. 
accomplish  the  following; 

(i)  Inspect  all  exhaust  system  joints, 
flanges,  couplings  and  brackets  for  heat 
damage,  distortion,  cracks  or  excessive 
wear,  in  accordance  with  Textron 
Lycoming  SB  484,  dated  January  30. 
1989. 

(ii)  Inspect  the  exhaust  system  for 
proper  slip  joint  engagement  by 
measuring  distances  between  pipe  end 
points  in  accordance  with  appendix  1  of 
this  AD. 

(iii)  If  damage  is  observed  in  the 
exhaust  system  or  measurements 
exceed  allowable  dimensions,  repair  or 
replace  parts  with  serviceable  parts,  as 
necessary  prior,  to  further  flight. 

(iv)  Reassemble  and  align  exhaust 
system  in  accordance  with  Textron 
Lycoming  SB  484.  dated  January  30, 
1989.  and  appendix  1  of  this  AD. 

(2)  Within  75  hours  time  in  service, 
after  the  effective  date  of  this  AD, 
accomplish  the  following: 

(i)  Install  new  design  One  Piece  Riser 
Kit  (05K21503)  and  manifold  retainer  kit 
(05K19650-S)  in  accordance  with 
Textron  Lycoming  SB  499A,  dated  June 
14. 1991. 

(ii)  Thereafter,  at  intervals  not  to 
exceed  100  hours  time  in  service. 


perform  exhaust  system  ntepections 
specified  in  paragraph  (a)(2){i)  and 
(a)(2)(ii)  of  this  AD. 

(iii)  The  repetitive  inspections 
required  by  paragraph  (b)(1)  of  this  AD 
are  not  required  after  installation  of  the 
new  design  One  Piece  Riser  Kit 
(05K21503)  in  accordance  with 
paragraph  (b)(2)(i)  of  this  AD. 

(c)  Aircraft  may  be  ferried  in 
accordance  with  the  provisions  of  FAR 
§§  21.197  and  21.199  to  a  base  where  the 
AD  can  be  accomplished. 

(d)  Upon  submission  of  substantiating 
data  by  an  owner  or  operator  through  an 
FAA  Inspector  (maintenance,  avionics, 
or  operations  as  appropriate),  an 
alternate  method  of  compliance  with  the 
requirements  of  this  AD  or  adjustments 
to  the  compliance  times  specified  in  this 
AD  may  be  approved  by  the  Manager. 
New  York  Aircraft  Certification  Office. 
Engine  &  Propeller  Directorate.  Aircraft 
Certification  Service,  FAA.  New 
England  Region,  room  202. 181  South 
Franklin  Avenue  Valley  Stream,  New 
York  11581. 

(e)  The  installations  and  inspections 
shall  be  done  in  accordance  with  the 
following  Textron  Lycoming  SB's: 


Document 
No. 

Page 
No. 

Issue/revision 

Date 

484 

1-4 
1-4 

Origtnal 

1/30/89 

Total:  4 

499A 

Total:  4 

Original - 

6/14/91 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Textron  Lycoming/ 
Subsidiary  of  Textron  Inc.. 
Williamsport.  Pennsylvania  17701. 
Copies  may  be  inspected  at  the  FAA. 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street,  NW.. 
room  8401,  Washington.  DC. 

BIUJNO  COOe  4«10-t3-M 
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APPENDIX    1 


VIEW-AFT  LOOKTNG  FORWARD 
ON  TX>P  OF  ENGINE 


/ 


\     V  \ 

ACCESSORY  CASE 


LW14908  SRACE 


15  1/2  ••  MAX 


1  1/2"  MXN 
(typical) 
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BILUNQ  CODE  4M0-1M 


51650        Federal  Register  /  Vol.  56.  No.  199  /  Tuesday.  October  15.  1991  /  Rules  and  Regulations 


This  amendment  (39-6048.  Docket  No.  91- 
ANE-29)  supersedes  Amendment  39-6214, 
AD  89-12-04. 

This  amendment  becomes  effective 
November  4, 1991. 

Issued  in  Burhngton.  Massachusetts,  on 
September  la  1991. 
Mark  C.  Fuimer, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice. 
(FR  Doc.  91-24668  Filed  10-11-91:  8;45  am] 

BILUMO  COOE  4910-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart30 

Foreign  Option  Transactions 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  option  contracts  on  the  All- 
Ordinaries  Share  Price  Index  Futures 
Contract  traded  on  the  Sydney  Futures 
Exchange  Limited  ("SFE")  to  be  offered 
or  sold  to  persons  located  in  the  United 
States.  This  Order  is  issued  pursuant  to: 
(1]  Commission  rule  §  30.3(a).  17  CFR 
30.3(a)  (1991),  Which  makes  it  unlawful 
for  any  person  to  engage  in  the  offer  or 
sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such 
foreign  option  to  be  offered  or  sold  in 
the  United  States;  and  (2)  the 
Commission's  Order  issued  on  July  20, 
1988.  53  FR  28832  (July  29, 1988), 
authorizing  certain  option  products 
traded  on  SFE  to  be  offered  or  sold  in 
the  United  States. 

EFFECTIVE  DATE:  November  14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  C.  Kang,  Esq.,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  Telephone 
(202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  has  issued  the  following 
Order: 


Order  Under  Commission  Rule  §  30.3(a) 
Permitting  Option  Contracts  on  the  All- 
Ordinaries  Share  Price  Index  Futures 
Contract  Traded  on  the  Sydney  Futures 
Exchange  Limited  to  l>e  Offered  or  sold 
in  the  United  States  Thirty  Days  after 
publication  of  this  Notice  in  the  Federal 
Register 

By  Order  issued  on  July  20, 1988 
("initial  order"),  the  Commission 
authorized,  pursuant  to  Commission  rule 
§  30.3(a),'  certain  option  products 
traded  on  the  Sydney  Futures  Exchange 
Limited  ("SFE")  to  be  offered  or  sold  in 
the  United  States.  53  FR  28832  (July  29, 
1988).  Among  other  condition,  the  Initial 
Order  specified  that: 

Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder,  *  *  *  no  offer  or  sale  of  any  SFE 
option  product  in  this  United  States  shall  be 
made  until  thirty  days  after  publication  in  the 
Federal  Register  of  notice  specifying  the 
particular  option(s)  to  be  offered  or  sold 
pursuant  to  this  Order  *  *  * 

By  letter  dated  August  13, 1991,  SFE 
requested  that  the  Commission 
supplement  its  Initial  Order  and 
subsequent  Order  *  authorizing  Options 
on  90-Day  Bank  Accepted  Bill  Futures, 
Options  on  the  Ten- Year  Treasury  Bond 
Futures,  Options  on  Australian  Dollar 
Futures  and  Options  on  the  Three-Year 
Australian  Treasury  Bond  Futures  by 
also  authorizing  SFEs  Option  Contract 
on  the  All  Ordinaries  Share  price  index 
futures  contract  to  be  offered  or  sold  to 
persons  in  the  United  States.  In  this 
connection,  by  letter  dated  August  29. 
1991  to  Philip  Johnson,  Esq.,  counsel  to 
the  SFE,  Commission  staff 
recommended  that  no  enforcement 
action  be  taken  based  on  section 
2(a)(l)(B)(v),  4(a)  or  12(e)  of  the 
Commodity  Exchange  Act,  as  amended, 
if  the  Share  Price  Index  futures  contract 
is  offered  or  sold  in  the  United  States. 
Upon  due  consideration,  and  for  the 
reasons  previously  discussed  in  the 
Initial  Order  and  the  August  29, 1991 
letter,  the  Commission  believes  that 
such  authorization  should  be  granted. 

Accordingly,  pursuant  to  Commission 
rule  30.3(a)  and  the  Commission's  Initial 
Order  issued  on  July  20. 1988  and  the 
August  39, 1991  letter,  and  subject  to  the 
terms  and  conditions  specified  therein, 
the  Commission  hereby  authorizes  SFE's 
Option  Contract  on  the  All-Ordinaries 


Share  Price  Index  futures  contract  to  be 
offered  or  sold  to  persons  located  in  the 
United  States  thirty  days  after 
publication  of  this  Order  in  the  Federal 
Register. 

Contract  Specifications 

Options  on  the  All-Ordinaries  Share 
Price  Index  Futures  Contract 

Contract  Unit:  One  All  Ordinaries  share 
price  index  futures  contract  with  a 
value  of  $100  times  the  ASX  All 
Ordinaries  Share  Price  Index  for  a 
specified  contract  month  on  the 
Sydney  Futures  Exchange  Limited. 

Exercise  Prices:  Set  at  intervals  of  25.0 
All  Ordinaries  Share  Price  Index 
points.  New  options  exercise  prices 
created  automatically  as  the 
underlying  futures  contract  price 
moves. 

Premiums:  Quoted  in  the  same  form  as 
the  All  Ordinaries  Share  Price  Index 
to  one  decimal  place. 

Contract  Months:  Put  and  call  options 
available  on  all  futures  contract 
months  (March.  June,  September  and 
December  up  to  18  months  ahead). 

Expiry:  At  the  clbse  of  trading  on  the 
last  day  of  trading  in  the  underlying 
futures  contract. 

Exercise  of  Options:  Options  may  be 
exercised  on  any  business  day  up  to 
and  including  the  day  of  expiry.  In- 
the-money  options  are  automatically 
exercised  at  expiry  unless  abandoned. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures.  Commodity 
options,  Foreign  transactions. 

Accordingly,  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A).  4. 4c,  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2, 8, 
6c  and  12a. 

2.  Appendix  B  to  part  30  is  amended 
by  adding  the  following  entry  after  the 
existing  entries  for  "Sydney  Futures 
Exchange"  to  read  as  follow: 

Appendix  B  to  Part  30 — Option 
Contracts  Permitted  To  Be  Offered  or 
Sold  in  the  U.S.  Pursuant  to  "  30.3(a) 


Exchange 


Type  of  contract 


FR  date  and  citation 


Sydney  Futures  Exchange Options  on  AIK)rdJnanes  Share  Price  Index  futures  contract October  15,  1991;  56  FR 


■  Commission  rule  }  30.3(d),  17  CFR  30.3(a)  (1991). 
makes  it  unlawful  for  any  person  to  engage  in  the 


offer  or  sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such  foreign 


option  to  be  offered  or  sold  in  the  United  States.  Src 
53  FR  28832.  26834  No.  10. 
2  See  53  FR  30673  (August  15. 1988). 


II 
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Issued  in  Washington,  DC.  on  October  6, 
1991. 

Lynn  K.  GUb«rt, 

Deputy  Secretary  to  the  Commission. 
[FR  Doc.  91-24674  Filed  10-11-91:  8:45  am) 

KLUNO  CODE  63S1-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  3  and  4 

RIN  2900-AE09 

Claims  Based  on  Exposure  to 
Herbicides  Containing  Dioxin  (Soft- 
Tissue  Sarcomas) 

agency:  Department  of  Veterans 

Affairs. 

action:  Final  Regulation. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  to  establish 
service  connection  for  soft-tissue 
sarcomas  (STS)  based  on  exposure  to 
herbicides  containing  dioxin.  VA  has 
also  amended  its  Schedule  for  Rating 
Disabilities  to  add  speciHc  diagnostic 
codes  and  evaluation  criteria  for  STS. 
These  changes  are  necessary  to 
implement  our  determination  that  it  is  at 
least  as  likely  as  not  that  there  is  a 
significant  statistical  association 
between  exposure  to  herbicides 
containing  dioxin  and  the  subsequent 
development  of  STS.  The  intended  effect 
is  to  establish  a  rule  for  making 
determinations  regarding  service 
connection  for  soft-tissue  sarcomas  for 
all  veterans  who  were  exposed  to 
herbicides  containing  dioxin  during 
military  service. 

EFFECTIVE  DATES:  The  amendment  to 
§  3.311a  is  effective  September  25, 1985. 
The  amendments  to  §5  4.73,  4.104  and 
4.124a  are  effective  October  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  England,  Chief.  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  VA 

published  a  proposal  to  establish  service 
connection  for  STS  by  amending  38  CFR 
3.311a,  4.73,  4.104  and  4.124a  in  the 
Federal  Register  of  February  25. 1991  (56 
FR  7632-7834).  Interested  persons  were 
invited  to  submit  written  comments, 
suggestions  or  objections  on  or  before 


March  27, 1991.  We  received  comments 
from  the  American  Legion  and  from  the 
National  Veterans  Legal  Services 
Project  on  behalf  of  Vietnam  Veterans 
of  America. 

One  commenter  noted  that  VA  had 
assigned  an  effective  date  of  August  5. 
1964.  to  the  rules  establishing  service 
connection  for  non-Hodgkin's  lymphoma 
(NHL)  for  veterans  who  served  in 
Vietnam  during  the  Vietnam  era  and 
that  VA  had  cited  discretionary  factors 
to  justify  that  decision.  See  55  FR  43123- 
43124  (October  26. 1990).  The  commenter 
suggested  that  those  same  discretionary 
factors  justify  a  1964  effective  date  for 
this  rule  dealing  with  STS. 

VA  does  not  concur.  The  exercise  of 
discretionary  authority  involves 
reaching  a  decision  which  is  just  and 
proper  under  the  circumstances,  and 
exercise  of  that  authority  under 
dissimilar  circumstances  may  often 
result  in  different  decisions.  NHL  and 
STS  are  addressed  in  separate 
regulations  because  the  bases  for    ' 
granting  service  connection  are 
fundamentally  different.  Service 
connection  for  STS  is  based  on  exposure 
to  herbicides  containing  dioxin.  while 
service  connection  for  NHL  is  based 
solely  on  service  in  Vietnam  during  the 
Vietnam  era.  That  basic  difference 
imposed  different  sets  of  circumstances 
which  VA  had  to  consider  when 
assigning  effective  dates  for  each 
regulation. 

38  CFR  3.311a.  which  the  current 
rulemaking  amends,  was  established  to 
implement  the  dioxin  provisions  of  the 
Veterans'  Dioxin  and  Radiation 
Exposure  Compensation  Standards  Act, 
Public  Law  98-542  (October  25, 1984). 
Congress  has  codified  at  38  U.S.C. 
5110(g)  (formerly  3010(g))  its  intent  that 
any  liberalizing  legislation  and 
subsequent  implementing  regulations 
should  be  applied  prospectively.  VA's 
initial  regulatory  response  to  the 
mandate  in  section  5(a)(1)  of  Public  Law 
98-542  was  published  in  the  Federal 
Register  on  August  26. 1985.  (50  FR 
34458)  with  an  effective  date  of 
September  25, 1985.  Because  in  Nehmer 
V.  United  States  Veterans 
Administration.  712  F.  Supp.  1404  (N.D. 
Cal.  1989)  the  court  invalidated  VA's 
original  service  connection 
determinations  under  38  CFR  3.311a  ab 
initio,  and  because  the  current 
rulemaking  establishes  a  substitute  for 
the  voided  regulations,  the  September 
25. 1985.  effective  date  is  appropriate. 


38  CFR  3.313.  on  the  other  hand,  was  . 
the  initial  publication  of  a  rule 
implementing  a  determination  by  the 
Secretar>'  of  Veterans  Affairs  that  there 
is  a  relationship  between  NHL  and 
service  in  Vietnam  during  the  Vietnam 
era.  It  was  not  published  to  implement 
speciHc  legislation  or  to  replace  an 
existing  or  invalidated  regulation  with  a 
previously  established  effective  date. 
Presented  with  a  unique  set  of 
circumstances.  VA  assigned  that 
regulation  a  1964  effective  date  for  the 
reasons  cited  in  the  Federal  Register  of 
February  25. 1991. 

The  same  commenter  noted  that  there 
are  certain  requirements  regarding  the 
effective  date  that  must  be  accorded  to 
awards  of  service  connection  under 
regulations  implementing  Nehmer  and 
felt  those  requirements  should  appear  in 
the  rules  governing  service  connection 
for  STS. 

VA  does  not  concur.  Nehmer  applies 
to  a  specific  class  of  claimants  whose 
claims  derived  from  service  in  Vietnam 
during  the  Vietnam  era  and  whose 
claims  for  benefits  based  on  exposure  to 
dioxin  were  denied  on  or  after 
September  25. 1985.  This  regulation  will 
apply  to  a  broader  class  of  veterans  and 
dependents,  including  those  whose 
claims  were  denied  prior  to  September 
25. 1985,  those  who  served  elsewhere 
than  in  Vietnam,  those  who  served  in 
periods  other  than  the  Vietnam  era.  and 
those  who  will  file  claims  in  the  future. 
For  these  reasons,  as  well  as  the  fact 
that  the  effective  date  requirements 
established  by  this  rule  are  not  more 
restrictive  than  those  inquired  by 
Nehmer.  VA  finds  that  it  is  neither 
necessary  nor  appropriate  to  include 
requirements  affecting  a  specific  class  of 
claimants  in  a  rule  which  is  for  broader 
application. 

That  commenter  also  urged  that  the 
effective  date  be  included  within  the 
terms  of  the  regulation  itself,  suggesting 
that  to  do  otherwise  would  deprive 
claimants  and  others  of  adequate  notice 
of  the  date. 

VA  does  not  concur.  Publication  in  the 
Federal  Register  has  certain  legal  effects 
and  constitutes  official  notice  of  the 
existence  and  content  of  a  regulation. 
Observance  of  these  procedures 
constitutes  adequate  notice  to  the  public 
of  vital  information  about  the  rule, 
including  its  effective  date.  When 
published  in  the  Code  of  Federal 
Regulations,  regulations  are  followed  by 


51852        Fecteral  Register  /  Vol.  56.  No.  199  /  Tuesday.  Ocbber  15.  1991  /  Rules  and  Regulations 


citations  of  pertinent  Federal  Register 
publications  in  order  to  assist 
researchers  in  finding  additional 
information  about  the  regulation  and  its 
history.  We  bebeve  that  these 
considerations  ensure  that  no  one  will 
be  deprived  of  adequate  notice  of  the 
rule's  elective  date. 

The  same  commenter  urged  VA  to 
amend  the  proposed  rules  to  implement 
the  provisions  of  the  y^gent  Orange  Act 
of  1991.  Public  Law  102-4, 105  Stat.  11 
(1991]  and  to  include  an  explanation  of 
how  the  rules  are  consistent  with  both 
the  Act  and  Nehmer. 

VA  does  iK>t  concur.  The  Agent 
Orange  Act  of  1991  establishes  statutory 
service  connection  for  veterans  who 
served  in  Vietnam  during  the  Vietnam 
era  and  subsequently  develop  NHL.  STS 
or  chloracne.  38  CFR  3.311a  implements 
the  provisions  of  Public  Law  98-542, 
which  requires  that  determinations  as  to 
whether  conditions  are  related  to  dioxin 
exposure  be  made  after  receiving  the 
advice  of  the  Veterans  Advisory 
Committee  on  Environmental  Hazards 
(VACEH)  based  on  its  reviews  of 
scientific  and  medical  studies.  Since 
there  are  significant  differences  in  the 
eligibility  requirements  for  service 
connection  under  the  provisions  of  38 
CFR  3.311a  and  the  presumptions  of 
service  connection  established  under 
Public  Law  102-4,  regulations 
implementing  the  new  statute  will  be 
pubhshed  separately.  This  arrangement 
is  similar  to  that  whereby  regulations 
addressing  service  connection  for 
exposure  to  ionizing  radiation  are  found 
separately  at  38  CFR  3.311b,  to 
implement  the  provisions  of  Public  Law 
98-542,  and  38  CFR  3.309(d),  to 
implement  the  presumptive  service 
connection  established  for  specific 
conditions  by  Public  Law  100-321. 

Another  commenter  expressed 
concern  that  the  regulatory  list  of 
conditions  which  VA  considers  to  be 
soft-tissue  sarcomas  does  not  include  all 
soft-tissue  tumors  and  speculated  that 
not  all  cancers  which  may  be  related  to 
dioxin  exposure  are  currently  known. 
The  comrnenter  submitted  a  histological 
classification  of  soft  tissue  tumors 
compiled  by  Dr.  Franz  Enzinger  and  Dr. 
Sharon  W.  Weiss  which  is  contained  in 
a  manuscript  entitled  Soft  Tissue 
Tumors,  Second  Edition,  published  by  C. 
V.  Mosby  Co.,  1988,  and  recommended 
that  a  special  panel  be  established  to 
determine  which  of  those  soft  tissue 
tumors  should  be  included  in  this 
regulation. 

VA  does  not  concur.  The  terms 
"tumor,"  a  broad  general  term,  and 
"sarcoma,"  a  histologic  classification  of 
certain  tumors,  are  not  synonymous. 
With  the  assistance  of  the  Chief  Medical 


Director  and  the  VACEH,  VA  developed 
and  published  in  the  preamble  to  the 
proposed  regulation  (See  56  FR  7632- 
7634)  criteria  for  defining  the  term  "soft- 
tissue  sarcomas"  for  compensation 
purposes.  The  list  of  conditions 
satisfying  those  criteria  is  contained  in 
the  regulation.  Many  of  the  tumors  on 
the  list  submitted  by  the  commenter  do 
not  meet  the  criteria  announced  by  VA. 
A  large  percentage  of  them,  for  example, 
are  classified  as  benign  conditions  and 
are  thus  outside  the  parameters 
estabhshed  by  VA  for  inclusion  in  the 
list  of  compensable  conditions.  The 
commenter  has  not  objected  to  VA's 
criteria  or  indicated  specific  conditions 
which  he  believes  meet  those  criteria 
but  are  not  included  in  the  regulation. 
Based  on  advice  from  the  VACEH, 
however,  the  Secretary  has  concluded 
that  the  announced  criteria  are 
appropriate  and  that  inclusion  of 
additional  conditions  from  commenter's 
list  is  not  warranted.  Should  we  learn  of 
additional  conditions  satisfying  those 
criteria,  38  CFR  3.311a(c)  will  be 
amended  accordingly.  As  to  the 
suggestion  that  a  special  panel  review 
the  list  of  conditions  submitted  by  the 
commenter,  we  note  that  VACEH  is,  in 
fact,  a  special  conunittee  established  by 
Congress  to  advise  the  Secretary-  on 
dioxin-related  issues.  Appointment  of  an 
additional  special  panel  would  serve  no 
purpose  and  would  actually  do  a 
disservice  to  claimants  entitled  to 
benefits  by  unnecessarily  delaying 
publication  of  the  final  rule. 

In  reviewing  the  proposed  Hst  of  soft- 
tissue  sarcomas,  VACEH  noted  that 
hemangiosarcoma  of  the  Uver  has  been 
linked  to  exposure  to  polyvinyl  chloride 
and  suggested  that  the  issue  be 
researched  before  publication  of  the 
final  regulation.  The  provisions  of  38 
CFR  3.311a(e).  however,  would  preclude 
establishment  of  service  connection  for 
this  condition  in  any  individual  case  in 
which  there  is  affirmative  evidence 
establishing  a  nonservice-related 
supervening  condition  or  event,  such  as 
polyvinyl  chloride  exposure,  as  the 
cause  of  the  disease.  The  time  required 
to  conduct  the  suggested  research  on 
this  extremely  rare  condition  would 
delay  payment  to  claimants  who  will  be 
entitled  to  benefits  for  other  conditions 
based  upon  this  regulation  while  the 
potential  benefit  to  the  government  is 
negligible.  Having  considered  these 
issues,  VA  believes  that  the  public 
interest  would  best  be  served  by 
publishing  the  final  regulation  without 
further  restriction  or  delay. 

This  commenter  also  suggested  that 
VA  issue  regulations  allowing  appellate 
review  by  appropriate  scientific  experts 
for  veterans  whose  claims  are  denied 


because  their  tumors  are  not  considered 
to  be  STS  under  VA  regulations. 

VA  does  not  concur.  38  U.S.C.  7104 
(formerly  4004)  states  unequivocally  that 
VA  decisions  are  subject  to  one  review 
on  appeal,  that  that  review  will  be  by 
the  Board  of  Veterans  Appeals  (EVA), 
and  that  BVA  is  bound  in  its  decisions 
by  VA  regulations.  It  is  beyorui  the 
Secretary's  authority  to  establish  a 
different  vehicle  for  appellate  review 
and  beyond  BVA's  authority  to  make 
decisions  which  do  not  conform  to  VA 
regulations. 

VA  appreciates  the  comments  and 
suggestions  submitted  in  response  to  the 
proposed  rule  which  is  now  adopted 
with  minor  technical  amendments, 
including  a  correction  to  the  amendatory 
instruction  to  §  3.311a  to  add  that  the 
section  heading  is  being  revised. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smalt  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.101, 
64.109  and  64.110. 

List  of  Subjects 

38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pension,  Veterans. 

38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 
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Approved:  September  16, 1991. 
Edward  |.  Derwinskl, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  parts  3  and  4  are 
amended  as  set  forth  below 

PART  3— ADJUDICATION 

Subpart  A— Pension  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A.  continues  to  read  as  follows: 

Authority:  72  Stat.  1114:  38  U.S.C  210, 
unless  otherwise  noted. 

2.  In  S  3.311a,  paragraph  (d)  is 
removed  and  reserved;  and  the  section 
heading,  paragraph  (c),  and  the 
authority  at  the  end  of  the  section  are 
revised  to  read  as  follows: 

§  3.^1  la    Claims  tMsed  on  axposura  to 
herbicides  containing  dioxin. 
*        •        •        •        • 

(c)  Service  connection  based  on 
exposure  to  herbicides  containing 
dioxin.  Except  as  provided  in  paragraph 
(e)  of  this  section,  exposure  to 
herbicides  containing  dioxin  together 
with  the  development  of  the  following 
diseases  within  the  periods  specified  is 
sufficient  to  establish  service  connection 
for  resulting  disability: 

(1)  Chloracne  manifested  not  later 
than  three  months  from  the  date  of 
exposure. 

(2)  A  soft-tissue  sarcoma  manifested 
at  any  time  after  service. 

Note:  The  term  "soft-tissue  sarcoma" 
includes  the  following: 

Adult  fibrosarcoma. 

Dermatofibrosarcoma  protuberans. 

Malignant  flbrous  histiocytoma. 

Liposarcoma. 

leiomyosarcoma. 

Epithelioid  leiomyosarcoma  (malignant 
leiomyoblastoma). 

Rhabdomyosarcoma. 

Ectomesenchymoma. 

Angiosarcoma  (hemangiosarcoma  and 
lymphangiosarcoma). 

Proliferating  (systemic) 
ongioendotheliomatosis. 

Malignant  glomus  tumor. 

Malignant  hemangiopericytoma. 

Synovial  sarcoma  (inalignant  synovioma). 

Malignant  giant  cell  tumor  of  tendon 
sheath. 

Malignant  schwannoma,  including 
malignant  schwannoma  with 
rhabdomyoblastic  differentiation  (malignant 
Triton  tumor),  glandular  and  epithelioid 
malignant  schwannomas. 

Malignant  mesenchymoma. 

Malignant  granular  cell  tumor. 

Alveolar  soft  part  sarcoma. 

Epithelioid  sarcoma. 

Clear  cell  sarcoma  of  tendons  and 
aponeuroses. 


(See  paragraph  (g)  of  this  section  with  regard 

to  service  connection  on  other  grounds  and 

S  3.307(c)  in  cases  where  chloracne  is  initially 

misdiagnosed) 

*         •         •         *         • 

(Authority:  Sea  5,  Pub.  L  98-542, 98  Stat. 
2725;  38  U.S.C.  501(a)) 

PART  4-SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Ratings 

3.  The  authority  citation  for  part  4. 
subpart  B.  continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  355. 

4.  In  S  4.73.  diagnostic  code  5327  is 
revised  and  diagnostic  code  5329  is 
added  following  diagnostic  code  5328  to 
read  as  follows: 

§  4.73    Schedule  of  ratings— muscle 
Injuries. 


The  torso  and  neck 


Rating 


5327        Muscle,  new  growth  of,  malig-  100 

nant   (excluding   soft-tissue 
sarcoma). 


Note:  The  100  percent  rating  will  be 
continued  for  6  months  following  the 
cessation  of  surgical.  X-ray,  antineoplastic 
chemotherapy  or  other  therapeutic  procedure. 
At  this  point,  if  there  has  been  no  local 
recurrence  or  metastases,  the  rating  will  be 
made  on  residuals. 


5329  Soft-tissue  sarcoma  (of  mus- 
cle, fat  or  fit>rou8  connec- 
tive tissue). 


Note:  The  100  percent  rating  will  be 
continued  for  0  months  following  the 
cessation  of  surgical.  X-ray,  antineoplastic 
chemotherapy  or  other  therapeutic  procedure. 
At  this  point,  if  there  has  been  no  local 
recurrence  or  metastases,  the  rating  will  be 
made  on  residuals. 

5.  In  S  4.104,  diagnostic  code  7123  is 
added  following  diagnostic  code  7122  to 
read  as  follows: 

$4,104    Schedule  of  ratings- 
cardiovascular  system. 


Diseases  of  tt>e  arteries  and 

veins 


Rating 


7123        Soft-tissue  sarcoma  (of  vascu-  100 

lar  origin). 


Note:  The  100  percent  rating  will  be 
continued  for  6  months  following  the 
cessation  of  surgical.  X-ray.  antineoplastic 
chemotherapy  or  other  therapeutic  procedure. 


At  this  point,  if  there  has  been  no  local 
recurrence  or  metastases,  the  rating  will  t>e 
made  on  residuals. 

6.  In  S  4.124a,  diagnostic  code  8540  is 
added  following  diagnostic  code  8730 
and  an  authority  citation  is  added  at  the 
end  of  the  section  to  read  as  follows: 

§  4.124a    Schedule  of  ratings— 
neurological  conditions  and  convulsiv* 
disorders. 


Diseases  of  the  peripheral 
nerves 


Ratir>g 


8540        Soft-tisaue  sarcoma  (ol  neuro-  100 

genie  oiigin). 

Note:  The  100  percent  rating  will  be 
continued  for  6  months  following  the 
cessation  of  surgical.  X-ray,  antineoplastic 
chemotherapy  or  other  therapeutic  procedure. 
At  this  point  if  there  has  been  no  local 
recurrence  or  metastases,  the  rating  will  be 
made  on  residuals. 


(Authority:  38  U.S.C.  1155) 
(FR  Doc.  91-24585  Filed  10-11-91:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  67 


100      [CGD  91-0391 

Closure  of  Vessel  Documentation 

Office,  Marine  Safety  Office  Honolulu 

aqency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


summary:  After  a  review  of  its  Held 
organization  for  vessel  documentation, 
the  Coast  Guard  is  closing  the 
documentation  office  at  Marine  Safety 
Office  (MSO)  Honolulu,  Hawaii,  and 
will  transfer  the  duties  of  that  office  to 
the  one  at  MSO  Puget  Sound  in  Seattle, 
Washington.  Closure  of  the 
documentation  office  in  HonolLlu  is 
necessary  because  an  evaluation  of  the 
workload  in  the  Pacific  Area  indicates 
that  the  Coast  Guard  can  serve  the 
public  more  quickly  and  evidently  by 
combining  the  workload  and  staff  of  the 
Seattle  and  Honolulu  offices.  This  final 
rule  publishes  that  closure,  which  will 
allow  the  Coast  Guard  to  serve  the 
public  more  effectively.  It  also  reflects 
the  realignment  of  Coast  Guard  districts 
four  years  ago. 

EFFECTIVE  DATE:  January  1, 1992. 
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ADDRESSES:  The  Executive  Secretary, 
Marine  Safety  Council  (G-LRA-2,  3406) 
[CGD  91-039),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington.  DC  2059S-0001.  maintains 
the  public  docket  for  this  rulemaking. 
This  docket  will  be  available  for 
inspection  or  copying  at  room  3406,  U.S. 
Coast  Guard  Headquarters  between  8 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  L  Willis.  Chief.  Vessel 
Documentation  and  Tonnage  Survey 
Branch.  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
(202)  267-1492. 
SUPPt^MENTARY  INFORMATION: 

Notice  and  Comment 

The  Coast  Guard  has  issued  this  rule 
as  a  final  rule,  without  issuing  a  Notice 
of  Proposed  Rulemaking.  Because  this 
final  rule  affects  only  the  internal 
organization  of  the  Coast  Guard,  it  is  not 
subject  to  notice  and  comment  under  5 
U.S.C.  553.  and  does  not  require  a  Notice 
of  Proposed  Rulemaking. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR 
Charles  E.  Lahey,  Project  Manager, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection;  and  Patrick  J. 
Murray,  Project  Counsel,  Office  of  Chief 
Counsel. 

Background  and  Purpose 

(a)  The  Coast  Guard  has  evaluated  its 
field  organization  for  vessel 
documentation,  taking  into  account 
system  efficiency,  training  and 
supervision  of  personnel,  administrative 
issues,  and  the  current  and  future 
workload.  It  has  determined  that 
consolidation  of  the  documentation 
offices  in  Honolulu,  Hawaii,  and  Seattle. 
Washington,  will  allow  it  to  serve  vessel 
owners  more  quickly  and  accurately. 
Accordingly,  the  Coast  Guard  will  shift 
the  workload,  records,  and  personnel 
positions  currently  assigned  to  the 
documentation  office  at  MSO  Honolulu 
to  the  documentation  office  at  MSO 
Puget  Sound. 

(b)  The  Coast  Guard  reorganized  its 
districts  on  July  1. 1987.  It  eliminated  its 
1  hird  and  Twelfth  Coast  Guard  districts, 
but  has  not  until  now  made  certain 
editorial  changes  to  the  Code  of  Federal 
Regulations  necessary  to  reflect  the  new 
structure. 

Discussion  of  Amendments 

Section  67.13-3  is  amended  to  reflect 
the  elimination  of  the  Third  and  Twelfth 
Coast  Guard  Districts,  and  to  reflect  the 


closure  of  the  documentation  office  at 
MSO  Honolulu  and  the  shift  of  its 
duties,  records,  and  personnel  position 
to  MSO  Puget  Sound. 

Section  67.13-7  is  amended  to  let 
vessels  in  the  Fourteenth  District 
continue  using  Honohilu  as  a  hailing 
port  as  if  it  were  the  home  port,  rather 
than  to  make  those  vessels  begin  using 
either  Seattle  or  the  address  of  the 
owner  as  the  hailing  port. 

Appendix  D  is  amended  to  reflect  the 
changes  made  in  i  67.13-3. 

Regulatory  Evaluation 

This  final  rule  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  [44  FR  11040  (February 
26, 1979)J. 

This  rule  makes  administrative 
changes  to  the  organization  of  the  Coast 
Guard.  While  persons  wishing  to 
document  their  vessels  in  the  Fourteenth 
District  will  now  have  to  send 
applications  and  other  documents  to 
Seattle  instead  of  Honolulu,  they  will 
not  have  to  travel  to  the  mainland. 
There  are  no  economic  impacts.  A 
Regulatory  Evaluation  is  therefore 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Because  this  rule  is  only  an 
administrative  change  to  the 
organization  of  the  Coast  Guard,  it  will 
not  have  significant  economic  impacts. 
Most  vessel  documentation  transactions 
are  already  processed  by  mail.  Owners 
of  vessels,  and  documentation  agents, 
will  have  to  send  their  documents  to 
Seattle  instead  of  Honolulu,  and  some 
delay  in  receipt  of  the  documents  may 
result.  But  reductions  in  processing  time 
should  more  than  offset  any  delay  in  the 
mail.  The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  the  rule  does  not  have 
sufficient  federalism  implications  to 


warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  makes  an  administrative 
change  to  the  organization  of  the  Coast 
Guard,  with  no  environmental  impact.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  67 

Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  67  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  46  CFR 
part  67  continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  42  U.S.C.  3118;  46 
U.S.C.  2103;  46  U.S.C.  App.  841a,  876;  43 
U.S.C.  322;  49  CFR  1.46. 

2.  In  §  67.13-3,  paragraphs  (c)  through 
(g)  are  redesignated  as  paragraphs  (d) 
through  (h);  paragraph  (b)  is  revised: 
and  a  new  paragraph  (c)  is  added  to 
read  as  follows: 

§  67. 1 3-3    Home  port  designations. 

***** 

(b)  The  owner  of  a  vessel  shall 
designate  the  home  port  of  the  vessel  as 
follows: 

(1)  Boston,  Massachusetts,  if  the 
address  of  the  owner  is  within  the 
Boston  Marine  Inspection  Zone,  the 
Portland  (Maine)  Marine  Inspection 
Zone,  or  the  Providence  Marine 
Inspection  Zone. 

(2)  New  York,  New  York,  if  the 
address  of  the  owner  is  within  the  New 
York  Marine  Inspection  Zone.  • 

(3)  Saint  Louis.  Missouri,  if  the 
address  of  the  owner  is  within  the 
Second  Coast  Guard  District. 

(4)  Philadelphia.  Pennsylvania,  if  the 
address  of  the  owner  is  within  the 
Philadelphia  Marine  Inspection  Zone. 

(5)  Norfolk,  Virginia,  if  the  address  of 
the  owner  is  within  the  Hampton  Roads 
Marine  Inspection  Zone,  the  Baltimore 
Marine  Inspection  Zone,  or  the 
Wilmington  (North  CaroHna)  Marine 
Inspection  Zone. 

(6)  Miami.  Florida,  if  the  address  of 
the  owner  is  within  the  Seventh  Coast 
Guard  District. 

(7)  New  Orleans,  Louisiana,  if  the 
address  of  the  owner  is  in  a  State  other 
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than  Texas  or  New  Mexico,  within  the 
Eighth  Coast  Guard  DisUict. 

(8)  Houston.  Texas,  if  the  address  of 
the  owner  is  in  the  State  of  Texas  or 
New  Mexico  within  the  Eighth  Coast 
Guard  District. 

(9)  Cleveland.  Ohio,  if  the  address  of 
the  owner  is  within  the  Ninth  Coast 
Guard  District. 

(10)  Los  Angeles.  California,  if  the 
address  of  the  owner  is  within  the  Los 
Angeles — Long  Beach  Marine  Inspection 
Zone  or  the  San  Diego  Marine 
Inspection  Zone. 

(11)  San  Francisco.  California,  if  the 
address  of  the  owner  is  within  the  San 
Francisco  Marine  Inspection  Zone. 

(12)  Portland.  Oregon,  if  the  address  of 
the  owner  is  in  the  State  of  Oregon  or 
Idaho. 

(13)  Seattle,  Washington,  if  the 
address  of  the  owner  is  in  the  State  of 
Washington  or  Montana,  or  is  within  the 
Fourteenth  Coast  Guard  District. 

(14)  Juneau,  Alaska,  if  the  address  of 
the  owner  is  within  the  Seventeenth 
Coast  Guard  District. 

(c)  The  owner  of  a  vessel  shall 
designate  the  home  port  according  to  the 
following  rules: 


(1)  When  two  or  naore  persons  with 
different  domiciles  own  the  vessel,  the 
owners  shall  designate  the  home  port 
under  paragraph  (b)  of  this  section  using 
the  address  of  any  one  of  them. 

(2)  When  a  partnership  owns  the 
vessel,  the  partnership  shall  designate 
the  home  port  under  paragraph  (b)  of 
this  section  using  the  business  address 
of  the  partnership. 

(3)  When  a  corporation  owns  the 
vessel,  the  corporation  shall  designate 
the  home  port  under  paragraph  (b)  of 
this  section  using  either  its  address  in 
the  State  of  incorporation  or  its  principal 
business  address. 

(4)  When  a  trust  owns  the  vessel,  the 
trust  shall  designate  the  home  port 
under  paragraph  (b)  of  this  section  using 
the  address  of  one  of  the  trustees. 

(5)  When  the  vessel  owner  has  no 
domicile  or  permanent  address  in  the 
United  States,  the  home  port  must  be 
any  port  of  documentation. 

(6)  When  the  Federal  government  or 
any  Federal  agency  owns  the  vessel,  the 
home  port  must  be  Norfolk.  Virginia. 

(7)  When  a  State,  territory, 
possession,  or  any  agency  or  political 
subdivision  of  any  of  these  owns  the 


vessel,  the  home  port  must  be  the  port  of 
documentation  that  serves  the  capital  of 
the  State,  territory,  or  possession. 

(8)  When  the  vessel  will  be  operated 
under  a  bareboat  charter  for  five  years 
or  more,  the  home  port  must  be  the  port 
of  documentation  that  serves  the 
address  of  either  the  owner  or  the 
charterer. 


3.  Paragraph  (b)  of  {  67.13-7  is  revised 
to  read  as  follows: 

§67.13-7    Hailing  port  dMlgnstion. 


(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  hailing  port  must 
be — (1)  The  home  port  of  the  vessel; 

(2)  The  place  the  owner  used  to 
determine  the  home  port  of  the  vessel:  or 

(3)  Honolulu.  Hawaii,  when  the  place 
the  owner  used  to  determine  the  home 
port  of  the  vessel  is  within  the 
Fourteenth  Coast  Guard  DistricL 


4.  Appendix  D  to  46  CFR  part  67  is 
revised  to  read  as  follows: 


Appendix  D  to  46  CFR  Part  67-^ort8  of  Documentation 


Regional  port  of  documentation 


Boston,  MA.. 

tiwi  Yortt,  NV 

St  Louis,  MO 

Norfolk,  VA 

Phi;adelphia,  PA„ 

Miami.  Fl 

New  Orleans^  LA... 

Houston.  TX_ „ 

Cleveland,  OH 

Los  Angeteis,  CA_. 

San  Francisax  CA 

Pofttand.  OR 

S«8ttlo,  WA 

Juneau,  AK ... 


Location 


USCG  Manne  Safety  Office,  Boston,  MA 

USCG  Marine  Inspection  Office,  New  York,  NY 

USCG  Manne  Safety  Office,  St.  Louis,  MO 

USCG  Manne  Safety  Office.  Hampton  Roads,  Norfolk, 
VA. 

USCG  Marine  Safety  Office,  PMadetphia.  PA 

USCG  Marine  Safety  Office,  Miami,  FL 

USCG  Manne  Safety  Office,  New  Orleans,  LA _ 

USCG  Manne  Safety  Office,  Houston,  TX 

Commander,  Ninth  Coast  Guard  District  (m) 

USCG  Marine  Safety  Office,  Long  Beach,  CA 

USCG  Marine  Safety  Office,  San  Francisco,  CA 

USCG  Manne  Safety  Otfica.  Portland,  OH 

USCG  Manne  Safety  Office,  Seattle,  WA  . 

USCG  Manne  Safety  Ot«ca,  Juneau,  AK 


Districts  and  zones  served 


First:  Boston,  Portland  (ME),  Prowdertce  Marine  tr>spec- 

tion  Zones. 
First:  New  York  Martna  Inspection  Zona. 
Second. 
Fifth:    Hampton    Roads,    Baltimore;    Witmngion    (NC) 

Marine  lnspectxx>  Zone*. 
Fifth:  Philadelphia  Manne  Inspection  Zona. 
Seventh. 

Eighth,  except  Texas  and  New  Mexica 
Eighth:  Texas  and  New  Mexico. 
Ninth. 
Eleventh:  Los  Angeles— Long  Beacti  Manne  Inapection 

Zona. 
Eleventh:  San  Francisco  Manne  Inspection  Zone. 
Thirteenth:  Oregon  or  ktatio. 
Thirteentti:  Montana  or  Waahtnglon  Fourtuantv. 
Seventeenth. 


Dated:  September  27, 1991. 
A,£.  Henn, 

Chief,  Office  of  Marine  Safety,  Security  and 

En  vironnwDtaJ  Protection. 

|FR  Doc  91-24591  Filed  10-11-91;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  87 

[FCC  91-279] 

Authorize  use  of  143.75  MHz  to  the 
CivH  Air  Patrol 

agency:  Federal  Commtmications 

Commission. 

action:  Final  ruJe. 

summary:  This  Order  amends  Sfi  2.106 
and  87.173  of  the  Rules  to  reallocate  the 


frequency.  143.75  MHr.  for  use  by  the 
Civil  Air  Patrol  (CAP),  a  voluntary, 
civilian  auxiliary  of  the  U.S.  Air  Force. 
This  will  allow  the  CAP  additional 
Hexibihty  to  support  communicatioDs  for 
various  ongoing  efforts. 

EFFECTIVE  DATE:  November  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  LaPorge,  telephone  (202)  653- 
8117. 

SUPPI^MENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Order, 
adopted  Septembter  10. 1991.  and 
released  September  20. 1991. 
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Summary 

1.  The  Commission  received  a  request 
from  the  National  Telecommunication 
and  Information  Administration  (NTIA) 
and  the  U.S.  Air  Force  (USAF)  through 
the  Interdepartment  Radio  Advisory 
Committee  (IRAC)  indicating  that  the 
Civil  Air  Patrol  (CAP)  needs  additional 
spectrum  to  support  communications  for 
disaster,  emergency,  search  and  rescue, 
and  training.  NTIA  indicates  that  143.75 
MHz  is  available  for  this  purpose. 

2.  The  Commission  is  amending 
§  §  2.106  and  87.173  of  its  Rules  to 
reallocate  143.75  MHz  for  use  by  CAP.  It 
finds  good  cause  to  dispense  with  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  This  amendment  reflects  NTIA 
concurrence  to  allocate  the  frequency 
143.75  MHz  for  use  by  the  CAP.  It  will 
not  adversely  affect  existing  licensees 
because  this  frequency  is  at  present 
allocated  solely  for  use  by  agencies  of 
the  Federal  Government,  and  therefore 
we  do  not  expect  that  a  Notice  would 
generate  adverse  comments. 
Consequently,  delaying  this  allocation  to 
issue  a  Notice  appears  to  be 
unnecessary. 

Ordering  Clause 

3.  //  is  Ordered.  That  §§  2.106  and 
87.173  are  amended  as  set  forth  below. 
Authority  for  this  action  is  contained  in 
section  4(i),  301,  302,  and  303  of  the 
Communications  Act  of  1934,  as 
amended.  These  amendments  are 
effective  November  14, 1991. 

List  of  Subjects 

47  CFR  Part  2 

Frequency  allocations.  General  rules 
and  regulations.  Radio. 

47  CFR  Part  87 

Aviation  services,  Communications 
equipment. 

Rule  Change 

Parts  2  and  87  of  chapter  I  to  title  47  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  in  part  2 
continues  to  read  as  follows: 

Authority:  Sec.  4,  302,  303.  and  307  of  the 
Communications  Act  of  1934,  as  ainended.  47 
U.S.C.  154,  302,  303,  and  307,  unless  otherwise 
noted. 

2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  by 
revising  USlO  to  read  as  follows: 


§  2. 106    Table  of  frequency  allocations. 

*        ♦        *        •        • 

United  States  (US)  Footnotes 

***** 

USlO    The  use  of  the  frequencies 
26.62. 143.75. 143.90  and  148.15  MHz  may 
be  authorized  to  Civil  Air  Patrol  land 
stations  and  Civil  Air  Patrol  mobile 
stations. 


PART  87— AVIATION  SERVICES 

1.  The  authority  citation  in  part  87 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082,  as  amended: 
47  U.S.C.  154,  303,  unless  otherwise  noted. 
Interpret  or  apply  48  Stat.  1064-1068, 1081- 
1105,  as  amended;  47  U.S.C.  151-156,  301-609. 

2.  Section  87.173(b)  is  amended  by 
adding  an  entiy  for  143.75  MHz  to  read 
as  follows: 

§  87.173    Frequencies. 


Fre- 
quency 

or 
frequen- 
cy t)and 

Subpart 
aassof 
stabon 

Remarks 

• 

143.75  MH2. 

• 

• 

R 

• 

•              • 
MA,FAP 

•                               • 

• 

.  Civil  Air 
Patrol. 

• 

Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 
(FR  Doc.  91-24777  Filed  10-11-91:  8:45  am) 

BtLUNQ  CODE  6712-01-M 

47  CFR  Part  69 

[CC  Docket  No.  86-10-.  FCC  91-249] 

Provision  of  Access  for  800  Service 

agency:  Federal  Communications 

Commission. 

action:  Final  rule;  order  on 

reconsideration. 

summary:  The  Commission  adopted  a 
Memorandum  Opinion  and  Order  on 
Reconsideration  of  the  Commission's 
earlier  decision  in  a  Report  and  Order  In 
CC  Docket  85-10,  54  FR  18643,  May  2, 
1989  and  Second  Supplemental  Notice  of 
Proposed  Rulemaking  (published 
elsewhere  in  this  issue)  regarding  800 
data  base  access  service.  This  action 
will  accelerate  the  portability  of  800 
numbers.  The  Commission  modified  and 
clarified  its  earlier  decision.  The 
Commission  also  denied  certain  aspects 
of  petitions  for  reconsideration  of  its 
earlier  decision.  The  Commission 


concluded  that  these  actions  are  in  the 
public  interest  and  will  provide 
heightened  800  service  competition  and 
increased  choices  for  consumers. 

EFFECTIVE  DATE:  October  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Phillips.  (202)  632^047,  Policy  and 
Program  Planning  Division.  Common 
Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  on 
Reconsideration  and  Second 
Supplemental  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  86-10, 
adopted  August  1, 1991,  and  released 
September  4, 1991  (FCC  91-249).  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  239),  191  M 
Street,  NW..  Washington.  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  1114  2l8t  Street,  NW.. 
Washington.  DC  20037,  (202)  452-1422. 

Memorandum  Opinion  and  Order  on 
Reconsideration 

1.  On  March  30, 1989,  the  Commission 
adopted  a  Report  and  Order.  CC  Docket 
86-10,  54  FR  18654  (May  2, 1989), 
concerning  the  provision  of  800  access 
service  by  local  exchange  carriers 
(LECs).  This  action  modifies  that  order, 
in  part,  on  reconsideration  and  initiates 
a  Second  Supplemental  Notice  of 
Proposed  Rulemaking. 

2.  800  Service  is  an  interchange 
service  in  which  subscribers  agree  in 
advance  to  pay  for  all  calls  made  to 
them  using  a  predesignated  800  number. 
Currently,  local  exchange  carriers 
(LECs)  provide  800  access  service  to 
interexchange  carriers  (IXCs)  via  the 
"NXX"  access  methodology.  Under  the 
NXX  access  system,  the  NXX  digits  (the 
three  digits  following  the  800  prefix)  of 
the  dialed  800  number  identify  the  IXC 
to  which  the  800  call  should  be  routed. 
Consequently,  under  this  system,  800 
numbers  are  not  portable — that  is,  800 
service  subscribers  cannot  change  IXCs 
without  changing  their  800  number,  and 
if  they  seek  a  particular  800  number, 
they  must  take  their  800  service  from  the 
IXC  to  which  the  NXX  digits  in  that 
number  have  been  assigned.  The  Bell 
Operating  Companies  (BOCs)  and  some 
independent  LECs  hav^  proposed  to 
substitute  a  new  "data  base"  system  of 
800  access  that  will  permit  800  number 
portability.  Until  common  channel 
signaling  system  #7  (SS7)  is  more 
widely  deployed  in  LEC  networks, 
however,  the  data  base  access  system 
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would  significantly  increase  access 
times  for  800  calls.  Currently,  access 
times  under  the  NXX  system  are  either 
1.9  seconds  or  3.5  seconds,  depending 
upon  whether  IXC  interconnection 
occurs  at  the  LEG  end  office  or  access 
tandem. 

3.  In  the  March,  1989.  which  the 
Commission  now  modifies,  the 
Commission  held  that  LECs  may 
implement  the  "data  base"  system  of 
800  access,  but  prohibited  LECs  from 
withdrawing  the  "NXX"  access  system 
until  access  times  under  data  base 
access  were  substantially  reduced.  The 
Commission  stated  that  its  expectation 
was  that  LECs  would  be  permitted  to 
withdraw  NXX  access  when  SS7  was 
deployed  at  LEG  access  tandems  and 
end  offices  accounting  for  eighty  percent 
of  originating  800  traffic. 

4.  The  Memorandum  Opinion  and 
Order  on  Reconsideration  revises  this 
access  time  standard  on  the  ground  that 
it  places  too  much  weight  on  access  time 
vis-a-vis  number  portability.  In 
particular,  the  Commission  noted  that 
the  1989  access  time  standard  would 
preclude  LECs  from  implementing 
mandatory  data  base  access  until  they 
had  achieved  faster  overall  800  access 
times  than  were  available  under  the 
NXX  system.  The  Commission 
concluded  that,  in  light  of  the  benefits  of 
800  number  portability,  a  better 
standard  is  one  that  tolerates  at  the 
outset  of  800  data  base  access  a 
temporary  and  limited  increase  in 
access  times,  while  requiring  shortly 
thereafter  that  access  times  are  reduced 
to  levels  at  least  as  good  as  they  are 
today.  The  Commission  therefore  held 
that  a  LEG  may  substitute  data  base 
access  for  NXX  access  when  it  has 
reduced  access  times  for  97%  of  its 
originating  800  data  base  access  traffic 
to  five  seconds  or  less,  provided  that, 
within  two  years  therefore:  (a)  None  of 
its  data  base  800  traffic  experiences  an 
access  time  of  greater  than  5  seconds, 
and  (b)  the  mean  access  time  for  all  of 
its  800  data  base  traffic  is  2.5  seconds  or 
less. 

5.  The  Commission  required  the  BOCs 
and  GTE  to  meet  this  access  time 
standard  within  eighteen  months — that 
is,  by  March  4. 1992.  While  the  BOCs 
had  argued  that  the  Commission  should 
permit  them  to  reduce  data  base  access 
times  at  their  own  pace,  the  Commission 
found  that  the  BOCs  would  not  likely 
reduce  access  times  on  their  own  to 
acceptable  levels  before  perhaps  the 
mid-1990s.  It  concluded,  in  light  of  the 
importance  of  number  portabiUty,  and 
its  finding  that  the  costs  of  meeting  the 
revised  access  time  standards  were  not 
unreasonable,  that  the  BOCs  and  GTE 


should  be  given  approximately  eighteen 
months  to  meet  these  standards.  In 
addition,  to  ensure  a  nondisruptive, 
operationally  sound  implementation  of 
800  data  base  access,  the  Commission 
required  the  BOCs  and  GTE  to  file  by 
March  1. 1992,  a  detailed  plan  describing 
the  steps  that  have  been,  and  will  be, 
taken  to  ensure  a  timely  and 
operationally  sound  implementation  of 
800  data  base  access. 

6.  The  Commission  declined  to 
mandate  participation  in  the  data  base 
system  by  independent  telephone 
companies  (ITCs)  other  than  GTE  since 
data  indicated  that  LECs  representing 
98.7%  of  the  nation's  access  lines  will 
voluntarily  participate  in  the  data  base 
plan  and  that  they  have  a  variety  of  low- 
cost  options  available  to  them  for  doing 
so.  The  Commission  stated,  however, 
that  if  it  appears  that  ITCs  are  not 
moving  forward  with  plans  for 
participating  in  data  base  access,  the 
Commission  would  revisit  this  issue. 
The  Commission  also  declined  to 
require  LECs  to  continue  offering  a 
limited  "NXX"  option  after  the 
implementation  of  mandatory  data  base 
access. 

7.  The  Commission  affirmed  its  earlier 
decision  to  permitting  LECs  to  sell  800 
data  base  vertical  features,  but 
prohibiting  LECs  from  selling  such 
features  directly  to  IXCs'  800  service 
subscribers  for  use  in  connection  with 
interLATA  800  service. 

8.  The  Commission  was  not  persuaded 
by  the  petitioners  that  the  introduction 
of  SS7  requires  any  change  in  existing 
accounting  or  separation  rules. 

9.  The  Commission  modified  its  initial 
decision  by  eliminating  the  requirement 
therein  that  IXCs  provide  LECs  with  the 
POTS  numbers  of  IXC  customers  that 
use  a  LEG  for  intraLATA  800  service. 
The  Commission,  however,  did  not 
preempt  the  states  from  imposing  such  a 
requirement. 

10.  The  Commission  denied  the  Bell 
Atlantic  and  Pactel  petitions  for 
reconsideration  of  the  requirements  that 
vertical  services  be  unbundled  from 
basic  800  access  service.  The 
Commission  stated  that  LECs  offering 
800  data  base  access  services  would  be 
required  to  create  a  separate  part  69 
access  element  with  separate 
subelements  for  each  vertical  feature. 
The  Commission  did  not  adopt  specific 
part  69  rules  at  this  time,  however, 
pending  the  resolution  of  the  remaining 
pricing  and  rate  structure  issues 
described  in  the  Second  Supplemental 
Notice  of  Proposed  Rulemaking. 

11.  The  Commission  denied  MCI's 
request  to  require  the  tariffing  of  800 
number  administration  guidelines  since 


industry  forums  have,  to  date, 
successfully  resolved  many  of  the  issues 
that  have  been  referred  to  them. 
including  issues  related  to  800  service 
and  to  number  administration. 

12.  The  Commission  declined  to 
require  IXCs  to  provide  LECs  with  a 
jurisdictional  indicator  identifying  the 
location  at  which  each  800  number 
terminates.  While  the  BOCs  claimed 
that  they  needed  this  information  so  that 
they  could  bill  access  charges  more 
accurately  than  with  percentage  of 
interstate  use  (PIU)  reports,  the 
Commission  found  that  the  record  did 
not  support  this  assertion.  It  stated, 
hoWever.  that  if  superior  methods  for 
measuring  access  are  developed  in  the 
future,  the  Commission  will  consider  the 
merits  of  such  methods  vis-a-vis  PIU 
reports. 

Ordering  CUiues 

1.  It  is  Hereby  Ordered.  TTiat 
Alascom's  Motion  to  Accept  Late-Filed 
Comments  is  Granted,  and 

2.  It  is  Further  Ordered,  That  pursuant 
to  47  U.S.G.  151, 154  (i)  and  (j),  201,  202. 
203,  218,  303(r),  and  405,  and  4  U.S.G. 
553,  the  petitions  for  reconsideration, 
partial  reconsideration  and/or 
clarification  are  Granted  in  Part  and 
Denied  in  Part,  as  provided  herein. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  ei-24643  Filed  10-11-91.  6:45  am) 

MLUNQ  cooc  trta-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  80-491;  RM-6371  and  RM- 
6650] 

Radio  Broadcasting  Services; 
Vacavllle  and  Middletown,  CA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission  grants  the 
request  of  Joe  L  and  L  Ann  Gross,  made 
in  a  counterproposal  in  this  proceeding, 
that  a  Class  A  channel  be  allotted  to 
Middletown,  California,  as  its  first  local 
service.  In  response  to  that  request,  the 
Commission  proposed  alternatively  in  a 
further  notice  of  proposed  rulemaking, 
54  FR  50628,  December  8, 1989,  that 
Channel  254A  be  allotted  to 
Middletown.  Channel  254A  can  be 
allotted  to  Middletown  in  compliance 
with  the  Commission's  requirements  for 
minimum  interstation  distance 
separations  using  a  site  located  at 
coordinates  North  Latitude  38-45-12  and 
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West  Longitude  122-36-54.  With  this 
action,  the  proceeding  is  terminated. 
dates:  Effective  November  25, 1991;  the 
window  period  for  fiHng  apphcations  for 
Channel  254A  at  Middletown, 
California,  will  open  a  November  26, 
1991  and  close  on  December  26. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Bertron  Withers,  Jr..  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Second 
Report  and  Order,  MM  Docket  No.  88- 
491,  adopted  September  30. 1991  and 
released  October  9. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street, 
NW.,  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  254A.  Middletown. 

Federal  Communications  Commission. 
Andrew  ].  Rhodes. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  91-24779  Filed  10-11-91:  8:45  am) 

BILUNG  CODE  6712-01-W 


47  CFR  Part  73 

[MM  Docket  No.  91-149;  RM-7716] 

Radio  Broadcasting  Services;  Needles, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  250C1  for  Channel  250C2  at 
Needles.  California,  and  modifies  the 
license  for  Station  KWAZ(FM)  to 
specify  operation  on  the  higher  powered 
channel,  as  requested  by  Calnevar 
Broadcasting,  Inc.  See  FR  26367.  June  7. 
1991.  Coordinates  for  Channel  250C1  at 
Needles  are  35-02-06  and  114-22-09. 
Since  Needles  is  located  within  320 
kilometers  (199  miles)  of  the  United 


States-Mexico  border,  concurrence  of 
the  Mexican  government  to  this 
proposal  was  obtained.  With  this  action, 
the  proceeding  is  terminated. 
EFFECTIVE  DATE:  November  25. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-149. 
adopted  September  30, 1991,  and 
released  October  9, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1^19  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  removing  Channel  250C2  and  adding 
Channel  250C1  at  Needles. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-24778  Filed  10-11-91;  8:45  am] 

BILUNG  CODE  S712-01-M 


47  CFR  Part  73 

(MM  Docket  No,  90-530;  RM-7472] 

Radio  Broadcasting  Services;  Baker, 
CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  FM 
Channel  235B1  to  Baker.  California,  in 
lieu  of  previously  proposed  Channel 
261B,  as  that  community's  second  local 
FM  broadcast  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Althea  Bauers.  See  55  FR  47494, 
November  14. 1990.  KRVX.  Inc..  licensee 
of  Station  KXVR(FM),  Channel  258B, 
Mountain  Pass,  California,  objected  to 
the  proposed  Class  B  allotment,  based 
upon  alleged  technical  deficiencies.  As  a 


result  of  the  technical  data  presented, 
petitioner  amended  her  request  by 
proposing  the  allotment  of  Channel 
235B1  to  Baker  instead.  Coordinates  for 
Channel  235B1  at  Baker  are  35-15-54 
and  116-04-25.  Since  Baker  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexico  border,  concurrence  of  the 
Mexican  government  to  this  proposal 
was  obtained.  With  this  action  the 
proceeding  is  terminated. 

dates:  Effective  Date:  November  25. 
1991. 

The  window  period  for  filing 
applications  for  Channel  235B1  at  Baker. 
California,  will  open  on  November  26. 
1991.  and  close  on  December  26. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  tlie  Audio 
Services  Division.  Mass  Media  Bureau. 
(202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-530. 
adopted  September  27, 1991  and 
released  October  9, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422. 1714  21st  Street, 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  235B1  at  Baker. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-24780  Filed  10-11-91;  8:45  am) 

BILUNQ  CODE  6712-01-M 
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47CFnPart73 

[MM  Docktt  No.  89-126;  RM-6669] 

Radio  Broadcasting  Services;  Miramar 
Beach,  FL 

agency:  Fedpral  rniDmunirations 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
292A  to  Miramar  Beach.  Florida,  as  that 
community's  first  local  FM  service  at  the 
request  of  Carol  Renee  Carter.  See  54  FR 
25483.  June  15, 1989.  Channel  292A  can 
be  allotted  to  Miramar  Beach  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
2.4  kilometers  (1.5  miles)  east  to  avoid  a 
short  spacing  to  Station  WKNU(FM). 
Channel  292A.  Brewton.  Alabama.  The 
coordinates  are  North  Latitude  30-22-30 
and  West  Longitude  86-20-00.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  November  25. 1991.  The  window 
period  for  filing  applications  will  open 
on  November  26. 1991.  and  close  on 
December  28, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-126, 
adopted  September  27, 1991,  and 
released  October  9, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422. 1714  21st  Street. 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 
§73.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Channel  292A.  Miramar 
Beach. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  91-24783  Filed  10-11-91:  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  89-S48;  RM-7017] 

Radio  Broadcasting  Services; 
Cllntonville,  New  Holstein,  and 
Wautoma,  Wl 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


and  adding  Channel  222C3  at 
Clintonville,  by  removing  Channel  226A 
and  adding  Channel  225A  at  New 
Holstein.  and  by  removing  Channel 
222A  and  adding  Channel  226A  at 
Wautoma. 

Federal  Communications  Commission. 

Douglas  W.  Webbink. 

Chief.  Policy  and  Rules  Division.  Mass  Media 


SUMMARY:  This  document  grants  a 
Petition  for  Reconsideration  filed  by  Sail 
Communications  Corporation,  thereby 
substituting  Channel  222C3  for  Channel 
221A,  Clintonville,  Wisconsin,  and 
modifying  the  license  for  Station 
WJMQ(FM)  accordingly.  To 
accommodate  the  upgrade  at 
Clintonville.  we  shall  substitute  Channel 
225A  for  Channel  226A.  New  Holstein. 
Wisconsin,  and  modify  the  construction 
permit  for  Station  KFKG(FM)  to  specify 
operation  on  the  new  channel,  and 
substitute  Channel  226A  for  vacant  but 
applied  for  Channel  222A.  Wautoma, 
Wisconsin.  See  55  FR  52187.  December 

20. 1990.  The  coordinates  for  Channel 
222C3.  Clintonville.  are  44-43-07  and  88- 
34-32.  The  coordinates  for  Channel 
225A.  New  Holstein,  are  44-02-18  and 
88-09-06.  The  coordinates  for  Channel 
226A,  Wautoma,  are  44-04-18  and  89- 
17-30.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  November  25, 1991. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  89-548,  adopted  September 

27. 1991,  and  released  October  9, 1991. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center,  1714  21st 
Street,  NW.,  Washington,  DC  20036, 
(202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Channel  221A 


Bureau. 

[FR  Doc.  91-24781  Filed  10-11-91:  8:45  am| 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  509  and  552 

[APD  2800.12A  CHGE  29] 

General  Services  Administration 
Acquisition  Regulation;  Implement 
FAC-90-5 

agency:  Office  of  Acquisition  Policy. 
GSA. 

action:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  revised  to  amend  section 
509.405  by  deleting  paragraph  (b).  which 
is  duplicative  of  material  in  FAR 
9.405(d)  and  to  remove  the  designation 
of  paragraph  (a),  and  to  revise  section 
552.238-70  to  clarify  the  definition  of 
"electronic  office  equipment 
accessibility."  The  intended  effect  is  to 
improve  the  regulatory  coverage  and 
provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 
EFFECTIVE  DATE:  October  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Joyner,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  merely  revises  the  GSAR  to 
conform  to  the  Federal  Acquisition 
Regulation  (FAR)  as  amended  by  FAC 
90-5.  which  had  already  undergone  the 
public  comment  process. 

B.  Executive  Order  12291 

The  Director.  Office  of  Management 
and  Budget  (0MB).  by  memorandum 
dated  September  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  the 
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proposed  policy  was  not  required  to  be 
published  in  the  Federal  Register. 

D.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require  the 
approval  of  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  509  and 
552 

Government  procurement. 

Accordingly.  48  CFR  parts  509  and  552 
are  amended  to  read  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  509  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S.C  486(c). 

PART  509— CONTRACTOR 
QUALIFICATIONS 

2.  Section  509.405  is  revised  to  read  as 
follows: 

509.405    Effect  Of  listing. 

Before  initiating  a  pre-award  survey 
or  any  procurement  or  disposal  action, 
the  contracting  officer  shall  review  the 
List  of  Parties  Excluded  from  Federal 
Procurement  or  Nonprociuement 
Programs.  Any  contractor  listed  in  the 
section  entided  "Parties  Excluded  from 
Procurement  Programs"  must  receive  the 
treatment  specified  therein.  The 
contracting  officer  shall  also  review  the 
"Parties  Excluded  from  Nonprocurement 
Programs"  section  of  the  list  and.  if 
appropriate,  contact  the  listing  agency 
for  further  information  in  order  to 
determine  whether  the  listed  party  is 
responsible. 

3.  Section  552.23a-70  is  amended  by 
revising  the  definition  of  "Electronic 
office  equipment  accessibility"  in 
paragraph  (a)  to  read  as  follows: 

552.238-70    Identification  of  electronic 
office  equipment  providing  accessibility  for 
Xhe  handicapped. 


IdentiHcation  of  Electronic  Office 
Equipment  Providing  Accessibility  for 
the  Handicapped  (Sept  1991) 

(a)  Definitions.  Electronic  office 
equipment  accessibility  means  the 
application/configuration  of  electronic 
office  equipment  (includes  hardware, 
software  and  firmware)  in  a  manner  that 
accommodates  the  functional  limitations 
of  individuals  with  disabiUties  (i.e., 
handicapped  individuals)  so  as  to 
promote  productivity  and  provide 
access  to  work  related  and/or  public 
information  resources. 


Dated:  September  28. 1991. 
Richard  H.  Hopf  ill. 

Associate  Administrator  for  Acquisition 
Policy. 
(FR  Doc.  91-24688  Filed  10-11-fll;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  910498-1098] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  inseason  adjustment. 

summary:  NOAA  announces  the 
rescission  of  the  area  closure  inside  the 
100  fathom  line  for  the  commercial 
salmon  fishery  in  the  exclusive 
economic  zone  (EEZ)  from  the  U.S.- 
Canada border  to  Carroll  Island. 
Washington,  beginning  September  13. 
1991.  The  Director,  Northwest  Region, 
NMFS  (Regional  Director),  determined 
that  commercial  fishermen  should  be 
provided  additional  opportunity  to 
harvest  the  fish  remaining  in  the 
subarea  guidelines  during  the  last  three 
days  of  the  fishing  season  in  this 
subarea.  This  action  was  intended  to 
maximize  the  harvest  of  salmon  without 
exceeding  the  ocean  share  allocated  to 
the  commercial  fishery  in  this  subarea. 
dates:  Effective:  Rescission  of  the  area 
closure  for  the  commercial  fishery  from 
the  U.S.-Canada  border  to  Carroll 
Island.  Washington,  was  effective  at 
0001  hours  local  time.  September  13. 
1991.  Actual  notice  to  affected  fishermen 
was  given  prior  to  this  time  through  a 
special  telephone  hotline  and  U.S.  Coast 
Guard  Notice  to  Mariners  broadcasts  as 
provided  by  50  CFR  661.23.  Comments: 
Public  comments  are  invited  until 
October  28, 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  Rolland  A.  Schmitten,  Director. 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE..  BIN  C15700,  Seattle,  WA  98115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT 
William  L  Robinson  at  206-526-6140. 
SUPPtfMENTARV  INFORMATION:  In  its 
emergency  interim  rule  and  preseason 


notice  of  1991  management  measures  (56 
FR  21311,  May  8, 1991).  NOAA 
announced  that  the  commercial  fishery 
from  the  U.S.-Canada  border  to  Carroll 
Island,  Washington,  would  be  open  only 
outside  the  100  fathom  line  (note  D.2  at 
56  FR  21321).  This  fishery  opened  on 
August  16, 1991,  for  a  period  of  4  days 
and  was  scheduled  to  continue  under  a 
cycle  of  4  days  open  and  3  days  closed 
until  September  15  or  attainment  of  a 
guideline  of  35,000  coho.  5.000  chinook. 
or  160.000  pink  salmon  (56  FR  36111.  July 
31. 1991). 

Based  on  the  best  available 
information  on  September  11, 1991,  the 
commercial  fishery  in  the  subarea  from 
the  U.S.-Canada  border  to  Carroll 
Island,  Washington,  was  not  expected  to 
catch  all  of  the  fish  remaining  in  the 
guidelines  during  the  last  opening  on 
September  13-15.  Therefore,  additional 
opportunity  to  harvest  these  fish  was 
provided  by  rescinding  the  area  closure 
inside  the  100  fathom  line.  To  prevent 
harvest  levels  from  exceeding  the 
guidelines,  the  possession  and  landing 
restriction  of  80  coho  salmon  per 
opening  and  the  gear  restrictions 
remained  in  effect.  Modification  of 
boundaries  is  authorized  by  regulations 
at  50  CFR  661.21(b)(l)(v). 

In  accordance  with  the  inseason 
notice  procedures  at  50  CFR  661.23, 
actual  notice  to  fishermen  of  this  action 
was  given  prior  to  the  time  listed  above 
by  telephone  hodine  number  (206)  526- 
6667  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  this  action  affecting  the 
commercial  fishery  from  the  U.S.- 
Canada border  to  Carroll  Island. 
Washington.  The  State  of  Washington 
managed  the  commercial  fishery  in  State 
waters  adjacent  to  this  area  of  the  EEZ 
in  accordance  with  this  Federal  action. 
This  notice  does  not  apply  to  other 
fisheries  which  may  be  operating  in 
other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  filing  with  the  Office  of  the 
Federal  Register,  through  October  28. 
1991.  - 
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Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  comphance  with 
Executive  Order  12291. 

List  of  Subjects  m  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  8, 1991. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

|FR  Doc.  ei-24685  Filed  10-11-91;  8:45  am] 

BILLING  CODE  3510-22-M 

50  CFR  Part  661 
(Docket  No.  910498-1098] 

Ocean  Sainton  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 
ACTION:  Notice  of  inseason  adjustments 
and  closure. 

summary:  NCAA  announces  that  the 
commercial  salmon  fishery  for  all 
salmon  species  in  the  exclusive 
economic  zone  (EEZ)  from  Copalis 
Head,  Washington,  to  Cape  Falcon, 
Oregon  opened  for  two  days  on 
September  1-2,  with  a  modified  subarea 
quota  for  coho  salmon  and  a  modified 
possession  and  landing  limit  for  coho 
salmon.  The  Director.  Northwest  Region, 
NMFS  (Regional  Director),  determined 
that  the  modified  quota  of  22,900  coho 
salmon  for  the  commercial  fishery  in 
this  subarea  would  be  caught  within  2 
days  of  the  scheduled  opening  on 
September  1,  and  the  possession  and 
landing  limit  should  be  75  coho  salmon 
for  the  opening.  The  subarea  coho  quota 
was  reduced  by  the  number  of  fish 
harvested  in  excess  of  the  guideline 
governing  the  August  10-11, 1991, 
commercial  fishery  from  Leadbetter 
Point,  Washington,  to  Cape  Falcon, 
Oregon.  The  modified  landing  limit  was 
intended  to  dampen  catch  rates  on  coho 
salmon  to  avoid  exceeding  the  coho 
quota.  The  September  2  closure  is 
necessary  to  conform  to  the  preseason 
notice  of  1991  management  measures 
and  is  intended  to  ensure  conservation 
of  coho  salmon. 

DATES:  Effective:  Modification  of  the 
subarea  coho  salmon  quota  and  coho 
salmon  possession  and  landing  limit  for 
the  commercial  fishery  from  Copalis 
Head,  Washington,  to  Cape  Falcon, 
Oregon,  was  effective  at  0001  hours 
local  time.  September  1. 1991.  Closure-of 


the  EEZ  in  this  subarea  to  commercial 
fishing  was  effective  at  2400  hours  local 
time,  September  2, 1991.  Actual  notice  to 
affected  fishermen  was  given  prior  to 
those  times  through  a  special  telephone 
hotline  and  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  as  provided  by  50 
CFR  661.23.  Comments:  Public  comments 
are  invited  until  October  28, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten,  Director. 
Northwest  Region.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE..  BIN  C15700.  Seattle.  WA  98115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  In  its 
emergency  interim  rule  and  preseason 
notice  of  1991  management  measures  (56 
FR  21311.  May  8. 1991),  NOAA 
announced  that  the  commercial  fishery 
from  Copalis  Head,  Washington,  to 
Cape  Falcon,  Oregon,  would  open  on 
September  1, 1991,  for  a  period  of  4  days 
and  would  continue  under  a  cycle  of  4 
days  open,  3  days  closed  until  October 
31, 1991,  or  the  attainment  of  a  quota  of 
either  32,500  coho  salmon  or  3,300 
chinook  salmon.  Also,  preseason 
possession  and  landing  limit  of  200  coho 
salmon  per  opening  was  established. 

Regulations  governing  the  ocean 
salmon  fisheries  at  50  CFR  6G1.21(a)(l) 
specify  that  "When  a  quota  for  the 
commercial  or  recreational  fishery,  or 
both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  notice  issued  under 
§  661.23.  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached." 

Based  on  the  best  available 
information  on  August  28. 1991.  the 
August  10-11  commercial  fishery  in  the 
subarea  from  Leadbetter  Point.   - 
Washington,  to  Cape  Falcon,  Oregon, 
harvested  29,100  coho  salmon  which  is 
9,600  fish  over  the  guideline  of  19,500 
coho  salmon.  Therefore,  to  ensure  that 
the  overall  commercial  coho  salmon 
quota  north  of  Cape  Falcon  of  87,000  fish 
is  not  exceeded,  the  coho  quota  for  the 
commercial  fishery  opening  on 
September  1  in  the  subarea  from  Copalis 
Head,  Washington,  to  Cape  Falcon. 
Oregon,  was  reduced  from  32,500  to 
22,900  fish.  Based  on  the  projected  catch 
and  effort  rates,  this  fishery  was 


expected  to  catch  the  22.900  coho  quota 
within  2  days  of  the  September  1 
opening.  To  minimize  the  risk  of 
exceeding  this  quota,  the  possession  and 
landing  limit  for  coho  salmon  was 
reduced  from  200  to  75  fish  per  opening 
effective  0001  hours  local  time, 
September  1. 1991,  and  the  commercial 
fishery  in  this  subarea  was  closed 
effective  2400  hours  local  time, 
September  2. 1991.  Inseason 
modification  of  quotas  and  limited 
retention  regulations  is  authorized  by 
regulations  at  §  661.21(b)(l)(i)-(ii). 
Closure  of  this  fishery  is  authorized  by 
regulations  at  S  662.21(a)(1). 

In  accordance  with  the  inseason 
notice  procedures  of  50  CFR  661.23. 
actual  notice  to  fishermen  of  these 
actions  was  given  prior  to  the  times 
listed  above  by  telephone  hotline 
number  (206)  526-6667  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  6  VHF-FM  and 
2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  these  actions  affecting  the 
commercial  fishery  from  Copalis  Head, 
Washington,  to  Cape  Falcon.  Oregon. 
The  states  of  Washington  and  Oregon 
managed  the  commercial  fishery  in  State 
waters  adjacent  to  this  area  of  the  F-F7. 
in  accordance  with  this  federal  action. 
This  notice  does  not  apply  to  other 
fisheries  which  may  be  operating  in 
other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  filing  with  the  Office  of  the 
Federal  Register,  through  October  28, 
1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
6G1.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  srq 
Dated:  October  a  1991. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
ira  Doc.  91-24686  Filed  10-11-91:  8:45  am| 
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1991 


50  CFR  Part  661 

(Docket  No.  »1049«-109e) 

Ocean  Sahnon  Fisheries  Off  the 
Coasts  o#  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

summary:  NOAA  announces  the  closure 
of  the  treaty  Indian  ocean  salmon 
fishery  in  the  exclusive  economic  zone 
(EEZ)  from  the  U.S.-Canada  border  to 
Point  Chehalis,  Washington,  at  1800 
hours  local  time,  August  19, 1991.  The 
Director,  Northwest  Region,  NMFS 
(Regional  Director),  determined  that  the 
overall  treaty  Indian  ocean  quota  of 
80,000  coho  salmon  would  be  reached 
and  the  fishery  should  be  closed  at  1800 
hours  local  time,  August  19, 1991.  This 
action  is  necessary  to  conform  to  the 
preseason  notice  of  1991  management 
measures  and  is  intended  to  ensure 
conservation  of  coho  salmon. 
dates:  Effective:  Closure  of  the  EEZ 
from  the  U.S.-Canada  border  to  Point 
Chehalis,  Washington,  to  treaty  Indian 
fishing  was  effective  at  1800  hours  local 
time,  August  19. 1991.  Actual  notice  to 
affected  treaty  Indian  fishermen  was 
provided  by  the  treaty  tribes  and  by 
tribal  regulations.  Comments:  Public 
comments  are  invited  until  October  28, 
1991. 

ADDRESSES:  Comments  may  be  mailed 
to  Roiland  A.  Schmitten.  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  WA  98115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 


FOR  FURTHER  INFORMATION  CONTACT 

William  L.  Robinson  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  part  661  specify  at 
§  661.10  that  "Except  as  otherwise 
provided  in  this  part,  treaty  Indian 
fishing  in  any  part  of  the  fishery 
management  area  is  subject  to  the 
provisions  of  this  part,  the  Magnuson 
Act.  and  any  other  regulations  issued 
under  the  Magnuson  Act."  Treaty  Indian 
fishing  is  subject  to  the  ocean  salmon 
regulations  at  §  661.21(a)(1)  which  state 
that  "When  a  quota  for  the  commercial 
or  the  recreational  fishery,  or  both,  for 
any  salmon  spiecies  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Director  to  be  reached  on 
or  by  a  certain  date,  the  Secretary  will, 
by  notice  issued  under  §  661.23,  close 
the  commercial  or  recreational  fishery, 
or  both,  for  all  salmon  species  in  the 
portion  of  the  fishery  management  area 
to  which  the  quota  applies  as  of  the  date 
the  quota  is  projected  to  be  reached." 

In  its  emergency  interim  rule  and 
preseason  notice  of  1991  management 
measures  (56  FR  21311.  May  6, 1991). 
NOAA  announced  that  the  treaty  Indian 
ocean  fishery  for  all  salmon  species 
except  coho  salmon  would  begin  May  1 
and  continue  through  the  earlier  of  June 
30  or  the  attainment  of  the  chinook 
quota,  and  the  treaty  Indian  ocean 
fishery  for  all  salmon  species  would 
begin  July  1  and  continue  through  the 
earliest  of  September  30  or  the 
attainment  of  either  the  chinook  or  coho 
salmon  quota.  The  overall  treaty  Indian 
ocean  quotas  are  33,000  chinook  and 
80,000  coho  salmon.  Inseason 
adjustments  during  the  season  were 
imposed  by  treaty  Indian  tribal 
regulations. 

Based  on  the  best  available 
information,  the  treaty  Indian  ocean 
fishery  was  projected  to  reach  the 


overall  quota  of  80.000  coho  salmon  by 
1800  hours  local  time,  August  19. 1991. 
Therefore,  the  treaty  Indian  ocean 
salmon  fishery  between  the  U.S.-Canada 
border  and  Point  Chehalis  (46'53'18"  N. 
latitude),  Washington,  was  closed  to 
further  treaty  Indian  fishing  effective 
1800  hours  local  time.  August  19.  1991. 
Actual  notice  to  affected  treaty  Indian 
fishermen  of  this  closure  was  provided 
by  the  treaty  tribes  and  by  tribal 
regulations. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  the  Washington 
Department  of  Fisheries,  and  the 
affected  treaty  Indian  tribes  regarding 
this  closure.  This  notice  does  not  apply 
to  other  fisheries  which  may  be 
operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  filing  with  the  Office  of  the 
Federal  Register,  through  October  28, 
1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  La  50  CFR  Part  661 

Fisheries.  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  Octoiier  a  1991. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-24687  Filed  10-11-91;  8:45  am) 
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This   section  of  the  FEDERAL   REGISTER 
'"ontaws  notices  to  the  publfc  of  the 
prafKtsed  issuance  of  aites  and 
reculaions.  The  purpose  of  these  notices 
is  to  gwe  interested  persons  an 
0|ipo  tunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rutes. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  290»-A£44 

Veterans  BenefiU;  Veterans  Education 
and  Employment  Amendments  of  1989 
and  the  Montgomery  Gl  Bill— Active 
Duty 

agency:  Department  of  Veterans 
Affairs. 

ACTKMn:  Proposed  regulations. 

summary;  The  Veterans  Education  and 
Employmerrt  Amendments  of  1989 
contain  seyeraJ  provisions  which  affect 
the  Montgomery  GI  Bill— Active  Duty. 
These  include  establishing  flight  training 
under  this  Gl  Bill;  amendments  to  the 
work-study  program:  changes  in  the 
method  for  determining  the  end  of  a 
veteran's  eiigibifity  period;  and  the 
elimination  of  absence  accounting.  This 
proposal  will  acquaint  the  public  with 
the  way  in  which  the  Department  of 
Veterans  Affairs  (VA)  interrds  to 
implement  these  provisions  of  law. 
DATES:  Comments  must  be  received  on 
or  before  November  14, 1991.  Comments 
will  be  available  for  public  inspection 
until  November  25. 1991. 

VA  proposes  making  these  amended 
regulations  effective  retroactively  on  the 
same  date  w  the  provisions  of  law  they 
implement.  Consequently  it  is  proposed 
to  make  the  amendments  to  §  21.7145 
retroactively  effective  on  May  1, 1990.  It 
is  proposed  to  make  the  amendments  to 
§§  21.7O20fbM25>.  21.7076,  21.7120. 
21.7135fe).  21.7220  and  21.7222 
retroactively  effective  on  September  30. 
1990.  It  is  proposed  to  make  the 
amendments  to  all  other  amended 
regulations  included  in  this  proposal 
retroactively  effective  on  December  19, 
1989. 

AODRESSESt  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW..  Washington.  DC 
.i0420.  AH  written  comments  received 


will  be  available  Cor  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
170  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Friday  Cexcept  holidays)  until 
November  25. 1991. 
FOR  FURTHER  INFORMATtOM  COMTACr. 
June  C.  Schaeffer.  Assistant  Director  for 
Education  PoKcy  and  Program 
Administration.  Vocational 
Rehabilitation  and  Education  Service, 
Veterans  Benefits  Adminisfration,  (202) 
233-2092. 

SUPPLEMEMTARV  INnWMATKM:  The 

Veterans  Education  and  Employment 
Amendments  of  1989  (Pub.  L.  101-237) 
contain  provisions  which  affect  the 
Montgomery  GI  Bill — Active  Duty. 
These  include  establishing  Qigbt  training 
under  this  GI  bill;  changes  in  the  method 
for  determining  the  end  of  a  veteran's 
eligibiliiy  period;  amendments  to  the 
work-study  program;  and  the 
elimiiution  of  absence  accounting.  The 
regulations  governing  these  portions  of 
the  Montgomery  GI  Bill— Active  Duty 
must  be  amended  accordingly. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  ma}or  increase  in  coets  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  oi  Veterans  Affairs  has 
certified  that  these  amended  regulations, 
if  promulgated,  will  no4  bave  a 
significant  econoauc  intact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.&.C  605{bK  the  amended 
regulations,  therefore,  are  e^tempt  from 
the  initial  and  final  regulatory  flexibihty 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e..  small  basinesses,  small 
private  and  nonprofit  organizations,  and 
small  governmental  jurisdictions.  VA 


finds  that  good  cause  exists  for  nkaking 
the  amendments  to  S  21.7145.  like  the 
provisions  of  law  thev  implemeDt. 
retroactively  effective  on  May  1. 199a 
VA  finds  that  good  cause  exists  for 
making  the  amendments  to  §5  217020. 
21.7076.  21.7120,  217135(e).  217220.  and 
21.7222.  like  the  provisions  of  law  they 
implement,  retroactively  effective  oo 
September  30, 199a  VA  also  finds  that 
good  cause  exists  for  making  the 
amendments  to  the  remaioder  of  the 
regulations,  like  the  provisions  of  law 
they  implement  retroactively  effective 
on  December  18. 1989.  It  is  necessary  to 
implement  these  provisions  of  law  as 
soon  as  possible  for  two  reasons.  For 
those  provisions  which  are  intended  to 
achieve  a  benefit  for  the  individual,  the 
maximum  benefits  intended  in  the 
legislation  will  be  achieved  through 
prompt  implementation.  For  those 
provisions  which  are  restrictive,  prompt 
implementation  will  properly  achieve 
the  intent  of  the  law.  Hence,  a  delayed 
effective  date  would  be  contrary  to 
statutory  design;  would  compliatte 
administration  of  these  provisions  of 
law;  might  result  in  the  denial  of  a 
benefit  to  someone  who  is  entitled  to  it; 
or  might  result  in  the  awarding  of  a 
benefit  to  someone  who  is  not  entitled  to 
it. 

The  Catalog  of  Federal  Donestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.124. 

List  of  Subjects  in  38  CFK  Part  21 

Civil  rights.  Claims,  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  13. 1991. 
Edwaid ).  DaTwinakl, 

Secretary  of  Veterans  Affaln. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  21  n  proposed  to 
be  amended  as  follows: 

PART  21— VOCATKNML 
REHABIUTATION  AND  EDUCATION 

1.  The  authority  citation  for  part  21, 
subpart  K  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  30.  210(c). 

lA.  In  §  21.7020,  paragraphs 
(b)(25)(i)(E)  and  (F)  are  revised  and 
paragraph  (b)(25)(i)(G)  is  added; 
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paragraph  (b)(26)(ii)  and  its  authority 
citation  are  revised  to  read  as  follows: 

§  21.7020    Definitions. 

*  •  *  •  * 

(b)  Other  definitions.  *  *  * 

(25)  Pursuit,  (i)  *  *  * 

(E)  A  graduate  program  of  research  in 
absentia. 

(F)  Medical-dental  internships  and 
residencies,  nursing  courses  and  other 
medical-dental  specialty  course,  or 

(G)  A  flight  training  course  during  the 
period  beginning  on  September  30, 1990, 
and  ending  on  September  30, 1994. 

(26)  Refresher  course.  '  *  * 
(ii)  A  course  which  permits  an 

individual  to  update  knowledge  and 
skills  or  be  instructed  in  the 
technological  advances  which  have 
occurred  in  the  individual's  field  of 
employment  during  and  since  the  period 
of  the  individual's  active  military 
service. 

(Authority:  38  U.S.C.  1434(a)) 

*  *  «  *  • 

2.  In  §  21.7042,  paragraph  (a)(3)  and  its 
authority  citation  are  revised;  paragraph 
(b)(2)  is  revised  and  an  authority 
citation  is  added;  paragraph  (e)(2)(iii)  is 
revised  and  its  authority  citation  is 
added  to  read  as  follows: 

§  21.7042    Basic  eligibility  requirements. 
«        •        *        *        * 

(a)  Eligibility  based  solely  on  active 
duty.  '  *  * 

(3)  The  individual  before  completing 
the  service  requirements  of  this 
paragraph  must  either — 

(i)  Complete  the  requirements  of  a 
secondary  school  diploma  (or  an 
equivalency  certificate)  before 
completing  the  service  requirements  of 
this  paragraph,  or 

(ii)  Successfully  complete  the 
equivalent  of  12  semester  hours  or  the 
equivalent  in  a  program  of  education 
leading  to  a  standard  college  degree; 
and 

(Authority:  38  U.S.C.  1411, 1412. 1416) 

***** 

(b)  Eligibility  based  on  active  duty 
service  and  service  in  the  Selected 
Reserve.  •  •  • 

(2)  The  individual  before  completing 
the  service  requirements  of  this 
paragraph  must  either — 

(i)  Complete  the  requirements  of  a 
high  school  diploma  (or  an  equivalency 
certificate), 

(ii)  Successfully  complete  the 
equivalent  of  12  semester  hours  or  the 
equivalent  in  a  program  of  education 
leading  to  a  standard  college  degree. 
(Authoii'y:  38  U.S.C.  1411, 1412, 1416) 


(e)  Eligibility  to  receive  educational 
assistance  while  serving  a  qualifying 
period  of  active  duty- *  *  * 

(2)  *  *  * 

(iii)  Before  beginning  the  training  for 
which  he  or  she  wishes  to  receive 
educational  assistance — 

(A)  Has  completed  the  requirements 
of  a  high  school  diploma  (or  equivalency 
certificate),  or 

(B)  Has  successfully  completed  the 
equivalent  of  12  semester  hours  or  the 
equivalent  in  a  program  of  education 
leading  to  a  standard  college  degree. 

(Authority:  38  U.S.C.  1411, 1412. 1416) 

***** 

3.  In  §  21.7050,  paragraphs  (a)  and  (b) 
and  their  authority  citations  are  revised 
to  read  as  follows: 

§  21.7050    Ending  dates  of  eligibility. 

***** 

(a)  Ten-year  time  limitation.  (1) 
Except  as  in  paragraph  (b)  of  this 
section  and  in  §  21.7051.  VA  will  not 
provide  basic  educational  assistance  or 
supplemental  educational  assistance  to 
a  veteran  or  servicemember  beyond  10 
years  from  the  later  of — 

(i)  The  date  of  the  veteran's  last 
discharge  or  release  from  a  period  of 
active  duty  of  90  days  or  more  of 
continuous  service; 

(ii)  The  date  of  the  veteran's  last 
discharge  or  release  from  a  shorter 
period  of  active  duty  if  the  discharge  or 
release  is — 

(A)  For  a  service-connected  disability, 
or 

(B)  For  a  medical  condition  which 
preexisted  such  service  and  which  VA 
determines  is  not  service-connected,  or 

(C)  For  hardship,  or 

(D)  Involuntary,  for  the  convenience 
of  the  government  after  October  1, 1987, 
as  a  result  of  a  reduction  in  force,  as 
determined  by  the  Secretary  of  the 
military  department  concerned,  in 
accordance  with  regulations  prescribed 
by  the  Secretary  of  Defense  or  by  the 
Secretary  of  Transportation  with  respect 
to  the  Coast  Guard  when  it  is  not 
operating  as  a  service  in  the  Navy;  or 

(iii)  The  date  on  which  the  veteran 
meets  the  requirement  for  four  years 
service  in  the  Selected  Reserve  found  in 
§  21.7042(b)  and  §  21.7044(b). 

(2)  In  determining  whether  a  veteran 
was  discharged  or  released  from  active 
duty  for  a  medical  condition  which 
preexisted  that  active  duty.  VA  will  be 
bound  by  a  decision  made  by  a 
competent  military  authority. 

(Authority:  38  U.S.C.  1431(a).  1431(g)} 

(b)  Reduction  of  10-year  eligibility 
period.  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  a 
veteran  who  had  eligibility  for 


educational  assistance  under  38  U.S.C. 
ch.  34  and  who  is  eligible  for 
educational  assistance  under  38  U.S.C. 
ch.  30  as  provided  in  §  21.7044  shall 
have  his  or  her  10-year  period  of 
eligibility  reduced  by  the  number  of 
days  he  or  she  was  not  on  active  duty 
during  the  period  beginning  on  January 
1, 1977.  and  ending  on  October  18, 1984. 

(2)  A  veteran's  10-year  period  of 
eligibility  shall  not  be  reduced  by  any 
period  in  1977  before  the  veteran  began 
serving  on  active  duty  when  the  veteran 
qualified  for  educational  assistance 
under  38  U.S.C.  ch.  34  through  service  on 
active  duty  which — 

(i)  Commenced  within  12  months  of 
January  1. 1977.  and 

(ii)  Resulted  from  a  contract  with  the 
Armed  Forces  in  a  program  such  as  the 
DEP  (Delayed  Enlistment  Program)  or  an 
ROTC  (Reserve  Officers'  Training 
Corps)  program  for  which  a  person 
enlisted  in.  or  was  assigned  to.  a  reserve 
component  before  January  1. 1977. 

(Authority:  38  U.S.C.  1431(e)) 

***** 

4.  In  §  21.7076.  paragraph  (a)  and  its 
authority  citation  is  revised;  paragraph 
(b)(1)  introductory  text  is  revised; 
paragraph  (b)(9)  and  its  authority 
citation  are  added  to  read  as  follows: 

§  21.7076    Entitlement  charges. 

(a)  Overview.  VA  will  make  charges 
against  entitlement  as  stated  in  this 
section.  Charges  will  be  made  against 
the  entitlement  the  veteran  or 
servicemember  has  to  educational 
assistance  under  38  U.S.C.  ch.  30  as  the 
assistance  is  paid.  After  December  31. 
1989.  there  will  be  a  charge  (for  record 
purposes  only)  against  the  remaining 
entitlement,  under  38  U.S.C.  ch.  34  of  an 
individual  who  is  receiving  educational 
assistance  under  I  21.7137.  The  record- 
purpose  charges  against  entitlement 
under  38  U.S.C.  ch.  34  will  not  count 
against  the  48  months  of  total 
entitlement  under  both  38  U.S.C.  chs.  30 
and  34  to  which  the  veteran  or 
servicemember  may  be  entitled.  (See 
§  21.4020(a).)  Except  for  those  pursuing 
correspondence  training,  flight  training, 
or  apprenticeship  or  other  on-job 
training,  charges  are  based  upon  the 
principle  that  a  veteran  or 
servicemember  who  trains  full  time  for 
one  day  should  be  charged  one  day  of 
entitlement.  The  provisions  of  this 
section  apply  to — 

(1)  Veterans  and  servicemembers 
training  under  38  U.S.C.  ch.  30,  and 

(2)  Veterans  training  under  38  U.S.C. 
ch.  31  who  make  a  valid  election  under 

§  21.21  to  receive  educational  assistance 
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equivateiit  to  that  paid  to  veterans  under 
38  US.C  ck  3a 

(Authority:  38  U.S.C.  1413) 

(b)  Determining  entHtement  charge. 
(1)  Except  for  those  pursuing 
correspondence  training,  cooperative 
training,  fb^t  training,  or 
apprenticeship  or  other  on-job  training, 
and  tho«e  receiving  tutorial  assistance. 
VA  will  make  a  charge  against 
entitlement — 

(9)  When  a  veteran  or  servicemember 
is  pursufng  a  program  of  education 
through  flight  training,  VA  will  make  a 
charge  against  entitlement  for  each 
payment  made  to  him  or  her.  The 
charge — 

(i)  WiU  be  made  in  months  and 
decimal  fractioos  of  a  month,  and 

(ii)  Will  be  determined  by  dividing  the 
amount  of  the  payment  by  an  amount 
equal  to  the  rate  of  basic  educational 
assistance  otherwise  applicable  to  him 
or  her  for  full-time  institutional  training. 

(Authority:  38  U.S.Q  1431(0) 
♦         •         »         ♦         ♦ 

5.  In  S  21.7120.  paragraph  (c)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

§21.7120    Courses  Included  In  programs 
of  education. 


(c)  Flight  trvining.  (1)  VA  may  pay 
educatioaal  assistance  for  an  enrollment 
in  a  Dight  training  course — 

(i)  When  an  institution  of  higher 
learning  offers  the  course  for  credit 
toward  the  standard  college  degree  the 
veteran  or  servicemember  is  pursuing;  or 

(ii)  When— 

(A)  A  flight  school  is  offering  the 
course, 

(B)  The  State  approving  agency  and 
the  Federal  Aviation  Administration 
have  approved  the  course, 

(C)  The  course  of  flight  training  is 
generally  accepted  as  necessary  to 
attain  a  recognized  vocational  objective 
in  the  field  of  aviation  which  the  veteran 
or  servicemember  is  pursuing,  and 

(D)  The  training  for  which  payment  is 
made  occurred  after  September  29, 1990, 
and  before  October  1, 1994. 

(2)  VA  will  not  pay  educational 
assistance  for  an  enrollment  in  a  flight 
training  course  which  the  veteran  or 
servicemember  is  pursuing  as  ancillary 
training  for  a  vocation  other  than 
aviation. 

(Authority:  38  U.S.a  1434(f)) 

6.  In  §  21.7135.  paragraph  (eK5)  and  its 
authority  citation  are  added;  paragraphs 
(1)  and  [q)  and  their  authority  citations 
are  revised  to  read  as  follows: 


§21.7135    DUconttnuwK^ 


(e)  Course  disconlinued,  course 
interrupted,  course  terminoted,  course 
not  satisfactorily  completed  or 
withdrawn  from.  *  *  *  . 

(5]  When  a  veteran  or  servicemember 
withdraws  from  a  flight  course.  VA  will 
terminate  educational  assistance 
effective  the  date  of  last  instruction. 
(Authority:  38  U.&C  \4M^\ 

(I)  Unsatisfactory  progress,  conduct  or 
attendance.  If  a  veteran's  or 
servicemember's  progress,  conduct  or 
attendance  is  unsatisfactory,  his  or  her 
educational  assistance  shall  be 
discontinued  efTective  the  earlier  of  the 
following: 

(1)  The  date  the  educational 
institution  discontinues  the  veteran's  or 
servicemember's  enrollment;  or 

(2}  The  date  on  which  the  veteran's  or 
servicemember's  progress,  conduct  or 
attendance  becomes  unsatisfactory 
according  to  the  educational  institution's 
regularly  established  standards  of 
progress,  conduct  or  attendance. 
(Authority:  38  OSC.  1434. 1874) 

(q)  Active  duty.  B  a  veteran  reenters 
on  active  duty,  the  effective  date  of 
reduction  of  his  or  her  award  of 
educational  assistance  shall  be  the  day 
before  the  veteran's  entrance  on  active 
duty.  (This  reduction  does  not  apply  to 
brief  periods  of  active  duty  for  training  if 
the  educational  institution  permits 
absence  for  active  duty  for  training 
without  considering  the  veteran's 
pursuit  of  a  program  of  edacation  to  be 
interrupted). 

(Authority:  38  U.S.C.  1432) 
*         •         *         •         • 

7.  In  §  21.7139,  the  introductory  text  of 
paragraph  (a)  is  revised  and  its 
authority  citation  is  added  to  read  as 
follows: 

§  21.7139    Conditions  wtUcti  result  m 
reduced  rate*. 


(a)  Absences.  A  veteran  or 
servicemember  enrolled  in  a  course  not 
leading  to  a  standard  college  degree 
(other  than  one  to  which  5  21.4270(a), 
footnote  6  applies)  will  have  his  or  her 
educational  assistance  reduced  for  any 
day  of  absence  which  occurred  before 
December  18, 1988,  and  which  exceeds 
the  maximum  allowable  absences 
permitted  in  this  paragraph. 

(Authority:  38  U.SX.  1434. 1780) 

•  •         •         •         • 

8.  In  §  21.7140,  paragraph  fcKl){»ii)  is 
revised  and  an  authority  citation  is 
added  to  read  as  followr. 


§21.7V40    CertiTlcations  and 
payments. 


(c)  Other  payments.  *  *  * 

(!)♦** 

(iii)  In  the  case  of  a  veteran  or 
servicemember  pursuing  a  course  not 
leading  to  a  standard  college  degree, 
other  than  one  to  which  &  2}.427a(at. 
footnote  8  applies,  a  report  from  the 
veteran  or  servicemember  of  each  day 
of  absence  from  scheduled  attendance 
which  occurred  before  December  18. 
1989.  If  the  veteran  is  enrolled 
concurrently  in  more  than  one 
educational  in&titutioa  the  primary 
educational  institution  will  endorse  the 
report.  For  a  discussion  of  each  of  these 
certifications  see  §  21.7152  and 
§  21.7154. 

(Authority:  38  U.SH  1434. 178Q(a)(2)) 

9.  In  §  21.7142,  paragraphs  (a)  (5)  and 
(6)  and  the  authority  citation  to 
paragraph  (a)  are  revised;  paragraph 
(aK7)  is  added  to  read  as  follows: 

§21.7142    Nondupicatiofi  ol  •ducatiooai 
assistance. 

(a)  *  *  * 

(5)  10  U.S.C.  chapter  107, 

(6)  The  Hostage  Relief  Act  of  1960 
(Pub.  L.  96-449.  94  Stat.  1967-1974  (5 
U.S.C.  5561  note)),  and 

(7)  The  Omnibus  Diplcanatic  Security 
and  Antiterrorism  Act  of  1986  (Pub.  L 
99-^99, 100  Stat.  887-889  (10  U.S.C  2181- 
2185). 

(Authority:  38  U.S.C.  1433. 17811 

10.  In  §  21.7145,  the  section  beading 
and  paragraphs  (a),  (d)  and  (f)  and  their 
authority  citations  are  revised  to  read  as 
follows: 

§21.7145    Worti-study  aUovMisett. 

(a)  Eligibi/ity.  Veterans  pursuing 
programs  of  education  or  training  at  a 
rate  of  three-qnarter-time  or  felt-time  are 
eiij^ibb  to  receive  a  work-study 
allowance. 

(Aur.'iTrity:  30  U.S.C.  1434. 1885) 

***** 

(d)  Rcte  of  payment  In  return  for  the 
veleran's  agreement  to  perform  services 
for  VA  totaling  not  more  than  25  hours 
times  the  number  of  weeks  contained  in 
an  earoUmcnt  period,  VA  will  pay  an 
allowance  in  an  amount  equal  to  the 
higher  of — 

( 1 )  The  hourly  minimum  wage  ia  efTect 
under  section  6[a)  of  the  Fair  Labor 
Standards  Act  of  1938  times  the  number 
of  hours  the  veteran  has  agreed  to  work, 
or 

(2)  The  hourly  minimum  wage  uiukr 
comparable  law  of  the  State  in  which 
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the  services  are  to  be  performed  times 
the  number  of  hours  the  veteran  has 
agreed  to  work. 

(Authority:  38  U.S.C.  1434, 1685) 

***** 

(f)  Veteran  reduces  rate  of  training.  In 
the  event  the  veteran  reduces  his  or  her 
training  to  less  than  three-quarter  time 
before  completing  an  agreement,  the 
veteran,  with  the  approval  of  the 
Director  of  the  VA  field  station,  or 
designee,  may  be  permitted  to  complete 
the  portions  of  an  agreement  in  the  same 
or  immediately  following  term,  quarter 
or  semester  in  which  the  veteran  ceases 
to  be  a  three-quarter-time  student. 

(Authority:  38  U.S.C.  1434. 1685) 

***** 

11.  In  §  21.7153,  paragraph  (c)  and  its 
authority  citation  are  revised  and 
paragraph  (d)  and  its  authority  citation 
are  added  to  read  as  follows: 

§21.7153    Progress  and  conduct 

***** 

(c)  Satisfactory  attendance.  In  order 
to  receive  educational  assistance  for 
pursuit  of  a  program  of  education,  an 
individual  must  maintain  satisfactory 
attendance.  VA  will  discontinue 
educational  assistance  if  the  individual 
does  not  maintain  satisfactory 
attendance.  Attendance  is 
unsatisfactory  if  the  individual  does  not 
attend  according  to  the  regularly 
prescribed  standards  of  the  educational 
institution  in  which  he  or  she  is  enrolled. 

(Authority:  38  U.S.C.  1434. 1674) 

(d)  Reentrance  after  discontinuance. 
(1)  An  individual  may  be  reentered 
following  discontinuance  because  of 
unsatisfactory  attendance,  conduct  or 
progress  when  either  of  the  following 
sets  of  conditions  exists: 

(i)  The  individual  resumes  enrollment 
at  the  same  educational  institution  in 
the  same  program  of  education  and  the 
educational  institution  has  both 
approved  the  individual's  reenroUment 
and  certified  it  to  VA;  or 

(ii)  VA  determines  that — 

(A)  The  cause  of  the  unsatisfactorj' 
attendance,  conduct  or  progress  has 
been  removed,  and 

(B)  The  program  which  the  individual 
now  proposes  to  pursue  is  suitable  to  his 
or  her  aptitudes,  interests  and  abilities. 

(2)  Reentrance  may  be  for  the  same 
program,  for  a  revised  program,  or  for  an 
entirely  different  program  depending  on 
the  cause  of  the  discontinuance  and  the 
removal  of  that  cause. 

(Authority:  38  U.S.C.  1434, 1674) 

12.  In  §  21.7154,  paragraph  (b)(l)(ii)  is 
revised:  paragraph  (b](l](iii)  and  an 
authority  citation  for  paragraph  (b)(1) 
are  added  to  read  as  follows: 


§  2 1 .7 1 54    Pursuit  and  absences. 

***** 

(b)  Additional  requirements  when  the 
course  does  not  lead  to  a  standard 
college  degree.  (1)  *  *  * 

(ii)  The  course  does  not  qualify  for 
measurement  on  a  credit-hour  basis  as 
provided  in  |  21.4270(a),  footnote  6:  and 

(iii)  The  absences  occurred  before 
December  18, 1989. 
(Authority:  38  U.S.C.  1434. 1780(a)) 

***** 

13.  In  §  21.7156,  paragraph  (a)(2)  is 
revised  and  its  authority  citation  is 
added  to  read  as  follows: 

§  2 1 .7 1 56    Ottier  required  reports  from 
educational  Institutions. 

***** 

(a)  Interruptions,  terminations  and 
changes  in  hours  of  credit  or' 
attendance.  *  *  * 

(2)  If  the  educational  institution  has 
certified  the  veteran's  or 
servicemember's  enrollment  for  more 
than  one  term,  quarter,  or  semester  and 
the  veteran  or  servicemember  interrupts 
his  or  her  training  at  the  end  of  a  term, 
quarter,  or  semester  within  the  certified 
enrollment  period,  the  educational 
institution  shall  report  the  change  in 
status  to  VA  in  time  for  VA  to  receive 
the  report  within  30  days  of  the  last 
officially  scheduled  registration  date  for 
the  next  term,  quarter  or  semester. 

(Authority:  38  U.S.C.  1434, 1780(a),  1784) 

***** 

14.  In  §  21.7172,  paragraphs  (a)  (1)  and 
(2)  are  revised  to  read  as  follows: 

§21.7172    Measurement  of  concurrent 
enrollments. 

[a]  Conversion  of  units  of 
measurement  required.  *  *  * 

(1)  If  VA  measures  the  course  at  the 
primary  institution  on  a  credit-hour 
basis  (including  a  course  which  does  not 
lead  to  a  standard  college  degree,  which 
is  being  measured  on  a  credit-hour  basis 
as  provided  in  footnote  6  to 

I  21.4270(a)),  and  VA  measures  the 
courses  at  the  second  school  on  a  clock- 
hour  basis  (including  equivalent  clock 
hours),  the  clock  hours  will  be  converted 
to  credit  hours. 

(2)  If  VA  measures  the  courses 
pursued  at  the  primary  institution  on  a 
clock-hour  basis  (including  equivalent 
clock  hours],  and  VA  measures  the 
courses  pursued  at  the  second  school  on 
a  credit-hour  basis,  including  courses 
which  qualify  for  credit-hour 
measurement  on  the  basis  of  footnote  6 
to  §  21.4270(a).  VA  will  convert  the 
credit  hours  to  clock  hours  to  determine 
the  veteran's  training  time. 


15.  In  S  21.7220.  paragraph  (c)  and  its 
authority  citation  are  added  to  read  as 
follows: 

§  21.7220    Course  approval 

***** 

(c)  Flight  training.  VA  and  the  State 
approving  agencies  shall  apply  the 
provisions  of  §  21.4263  Flight  training 
when  administering  flight  training  under 
38  U.S.C.  ch.  30. 
(Authority:  38  U.S.C.  1434) 

16.  In  §  21.7222.  paragraph  (b)  is 
revised  and  its  authority  citation  is 
added  to  read  as  follows: 

§  21.7222    Courses  and  enrollments  which 
may  not  be  approved. 

***** 

(b)  a  flight  training  course  unless  the 
course  meets  the  requirements  of 
§  21.4263. 

(Authority:  38  U.S.C.  1434(d)) 

***** 

17.  In  §  21.7280,  paragraph  (b)(3)(ii) 
and  its  authority  citation  are  revised  to 
read  as  follows: 

§  2 1 .7280    Deatti  benefit 

***** 

(b)  Necessary  criteria  for  death 
benefit.  *  *  * 

(3)  *  *  * 

(ii)  At  the  time  of  the  individual's 
death  he  or  she  is  on  active  duty  with 
the  Armed  Forces  and  but  for  the 
minimum  service  requirements  of 
§  21.7042(a)(2]  or  §  21.7042(b)  (3)  or  (4) 
or  the  educational  requirements  of 
§  21.7042(a)(3)  or  §  21.7042(b)(2)  or  both 
would  be  entitled  to  basic  educational 
assistance  through  having  met  the 
eligibility  requirements  of  §  21.7042. 

(Authority:  38  U.S.C.  1417(a)) 

***** 

(PR  Doc.  91-24267  Filed  10-11-91;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFA  Part  69 

ICC  Docket  No.  86-10;  FCC  91-249] 

Provision  of  Access  for  800  Service 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  adopted  a 
Second  Supplemental  Notice  of 
Proposed  Rulemaking  and  a 
Memorandum  Opinion  and  Order  on 
Reconsideration  of  the  Commission's 
earlier  decision  in  a  Report  and  Order  in 
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CC  Docket  86-10,  54  FR  18654,  May  2. 
1989  regarding  800  data  base  access 
services.  The  Commission  initiated  the 
Notice  to  consider  the  proposed  rate 
structure  and  pricing  of  800  data  base 
access  services.  The  Commission 
concludes  that  further  comment  is 
necessary,  particularly  in  light  of  the 
recent  implementation  of  price  cap 
regulation.  The  Commission  concludes 
that  this  action  is  in  the  public  interest 
and  will  provide  heightened  800  service 
competition  and  increased  choices. 
DATES:  Comments  are  to  be  filed  by 
October  21, 1991,  and  replies  are  to  be 
filed  by  November  20, 1991. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACr. 
Gary  Phillips,  (202)  632-4047.  Policy  and 
Program  Planning  Division,  Common 
Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Supplemental  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  86-10, 
adopted  August  1, 1991,  and  released 
September  4, 1991  (FCC  91-249).  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  1114  21st  Street.  NW.. 
Washington.  DC.  20037,  (202)  452-1422. 

Second  Supplemental  Notice  of 
Proposed  Rulemaking 

1.  On  March  30, 1989.  the  Commission 
adopted  a  Report  and  Order  in  CC 
Docket  88-10,  54  FR  18654  (May  2, 1989), 
on  the  provision  of  800  access  service. 
800  Service  is  an  interexchange  service 
in  which  subscribers  agree  in  advance 
to  pay  for  all  calls  made  to  them  using  a 
predesignafed  800  number.  A  number  of 
parties  petitioned  for  reconsideration  of 
the  Commission's  decision  in  this 
proceeding.  Thus,  on  August  1. 1991.  the 
Commission  adopted  a  Memorandum 
Opinion  and  Order  on  Reconsideration 
and  a  Second  Supplemental  Notice  of 
Proposed  Rulemaking. 

2.  In  the  Memorandum  Opinion  and 
Order  on  Reconsideration 
(Reconsideration  Order)  the 
Commission  modified  its  earlier 
decision  addressing  the  obligations  of 
local  exchange  carriers  (LECs)  in 
furnishing  800  access  service  to 
interexchange  carriers  (IXCs).  The 
Commission  adopted  a  revised  access 
time  standard  for  the  implementation  of 
mandatory  data  base  access  and 


required  the  seven  Bell  Operating 
Companies  (BOCs)  and  GTE  to  meet 
that  standard  within  eighteen  months 
from  September  4, 1991.  The 
Commission  eliminated  the  requirement 
that  IXCs  provide  LECs  with  the  plain 
old  telephone  service  number  of  each 
800  service  subscriber  that  uses  a  LEC 
for  its  intraLATA  800  service.  The 
Commission  also  clarified  the  Order  in 
certain  respects,  and  its  denied  certain 
aspects  of  petitions  for  reconsideration. 

3.  In  addition,  the  Commission 
required  LECs  to  offer  800  data  base 
access  through  separate  subelements  for 
carrier  identification  and  the  various 
vertical  features.  The  Commission 
concluded,  particularly  in  view  of  the 
recent  implementation  of  price  cap 
regulation,  that  it  is  necessary  to  seek 
further  comment  on  the  appropriate  rate 
striicture  and  pricing  rules  for  800  data 
base  access  services.  Thus,  the 
Commission  also  initiated  the  Second 
Supplemental  Notice  of  Proposed 
Rulemaking. 

4.  The  Commission  seeks  comment  on 
the  pricing  structure  LECs  should  use  for 
basic  800  service  data  base  access  and 
any  vertical  features  they  offer.  The 
Commission  tentatively  concludes  that 
LECs  should  price  basic  800  data  base 
access  on  a  per  query  basis.  If 
commenters  suggest  alternatives  to  a  per 
query  change,  parties  should  explain 
how  such  a  pricing  structure  relates  to 
the  way  that  the  costs  of  providing  800 
access  services  are  incurred.  The 
Commission  also  seeks  comment  on 
how  LECs  should  price  vertical  features. 
Commenters  should  explain  how  any 
proposed  pricing  structure  relates  to  the 
way  in  which  the  costs  of  providing  such 
features  are  incurred. 

5.  The  Commission  also  seeks 
comment  on  the  pricing  of  800  data  base 
access  services  by  both  price  cap  and 
rate-of-retum  LECs.  For  price  cap 
carriers,  the  Commission  must  establish 
rules  for  initial  prices  and  for 
subsequent  price  changes.  The 
Commission  seeks  comment  on  whether 
the  pricing  rules  for  restructured 
services  are  appropriate  for  setting  the 
initial  rates  for  the  carrier  identification 
service.  Commenters  advocating  the  use 
of  a  different  test  for  the  carrier 
identification  service  should  provide 
specific  proposals  in  their  initial 
comments. 

6.  The  Commission  tentatively 
concludes  that  the  new  services  pricing 
rules  are  appropriate  for  setting  the 
initial  rates  for  vertical  services  because 
vertical  features  would  be  new  services 
under  price  cap  regulation,  subject  to  the 
flexible  cost-based  pricing  approach 
recently  established  by  the  Commission. 


7.  The  Commission  proposes  that  800 
data  base  access  services  should  be  in 
the  traffic  sensitive  switched  services 
basket,  and  that  a  new  service  category, 
with  five  percent  upper  and  lower 
bands,  should  be  created  for  the  800 
data  base  elements.  In  addition,  the 
Commission  tentatively  concludes  that 
creating  a  subindex  for  vertical  features 
is  necessary  to  ensure  appropriate 
pricing  of  these  services.  The 
Commission  proposes  that  this  subindex 
limit  both  upward  and  downward 
pricing  flexibility  for  vertical  features. 

8.  For  rate-of-retum  carriers,  the 
Commission  seeks  comment  on  what 
rule  changes  are  necessary  to  implement 
its  decision  to  amend  the  Part  69  rules  to 
add  a  new  rate  element  and 
subelements  for  800  data  base  access 
services.  Commenters  are  requested  to 
describe  the  changes  in  the  Part  69  cost 
allocation  rules  needed  to  ensure  that 
800  data  base  costs  are  allocated  to  the 
800  data  base  elements. 

Ex  Parte  Rules 

9.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 
generally  §  1.1206(a)  of  the 
Commission's  Rules.  47  CFR  1.1206(a), 
for  rules  governing  permissible  ex  parte 
contacts. 

Regulatory  Flexibility  Requirements 

10.  Pursuant  to  the  Regulatory 
Flexibility  Act,  the  Commission  certifies 
that  the  proposals  made  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  that  the 
Regulatory  Flexibility  Act  is.  therefore, 
not  applicable  to  this  proceeding. 

1.  //  is  ordered  and  Notice  is  Hereby 
Given  of  the  proposed  rate  structure  and 
pricing  of  800  data  base  access  services. 
Comment  is  invited  on  these  proposals. 

List  of  Subjects  for  47  CFR  Part  69 

Telephone. 
Federal  Communications  Commission. 
Donna  R.  Seatcy. 
Secretary. 
[PR  Doc.  91-24644  Filed  10-11-91;  8:45  am| 
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47  CFR  Part  73 

[MM  Docket  No.  91-296,  RM-6090] 

Radio  Broadcasting  Services; 
Christlansted,  VI 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 
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summary:  This  document  requests 
comments  on  a  petition  by  St.  Croix 
Wireless  Co..  permittee  of  Channel  228A 
at  Christiansted,  Virgin  Islands, 
proposing  the  substitution  of  Channel 
228B  for  Channel  228A  and  modification 
of  its  construction  permit  to  specify 
operation  on  the  higher  class  channel. 
The  reference  coordinates  for  the 
proposed  Channel  228B  allotment  at 
Christiansted,  Virgin  Islands,  are  17-44- 
07  and  64-40-12. 

DATES:  Comments  must  be  Tiled  on  or 
before  December  2, 1991,  and  reply 
comments  on  or  before  December  17. 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  John  T.  Galanses, 
President.  90  Key  Haven  Road,  Key 
West,  FL  33040  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLBMEMTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-296,  adopted  September  27, 1991.  and 
released  October  9. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street. 
NW..  Suite  140,  Washington.  DC  20038. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Douglas  W.  Webbink, 

Chief.  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  91-24782  Filed  10-11-91;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Reopening  of 
Comment  Period  on  Proposed 
Designation  of  Critical  Habitat  for  Six 
Endangered  Forest  Species  From 
Guam 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  reopening  of  public 

comment  period  on  proposed 

designation  of  critical  habitat. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  for  the  proposed 
designation  of  critical  habitat  for  six 
endangered  forest  species  from  Guam  is 
reopened.  The  proposed  rule  was 
published  on  June  14. 1991  (56  FR  27486). 
The  Service  believes  the  comment 
period  should  be  reopened  to  obtain 
additional  information  on  the  economic 
impacts  of  the  proposed  designation. 
The  request  to  reopen  the  comment 
period  was  made  by  the  Guam  Urunao 
Resort  Corporation  (GURC). 
DATES:  Comments  on  the  proposed 
designation  of  critical  habitat  for  six 
endangered  forest  species  from  Guam 
must  be  submitted  by  October  31, 1991. 
ADDRESSES:  Inforhiation,  comments  or 
questions  on  the  designation  of  critical 
habitat  on  Guam  should  be  submitted  to 
the  Field  Supervisor,  Pacific  Islands 
Office,  U.S.  Fish  and  Wildlife  Service, 
300  Ala  Moana  Boulevard,  room  6307, 
P.O.  Box  50167.  Honolulu.  Hawaii  96850. 
Materials  pertaining  to  the  proposed 
designation  of  critical  habitat  will  be 
available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Smith,  Field  Supervisor,  at  the 
above  Honolulu  address  (telephone  806/ 
541-2749  or  FTS  551-2749). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  14. 1991  (56  FR  27486).  the 
Service  proposed  to  designate  critical 
habitat  for  six  endangered  forest  species 
from  Guam.  and.  on  July  12, 1991  (56  FR 
31902),  announced  the  scheduling  of 
public  hearing  on  subject  proposal.  The 
public  hearing  was  held  in  Agana, 
Guam,  on  July  31.  The  public  was  asked 
to  submit  written  comments  and 
materials  by  August  13. 1991. 
Subsequent  to  that  date,  the  GURC 
requested  the  opportunity  to  submit 
additional  information  on  the  economic 


impacts  of  the  proposed  designation  of 
critical  habitat  for  consideration  by  the 
Service. 

The  designation  of  critical  habitat 
applies  to  the  following  six  species:  the 
little  Mariana  fruit  bat  [Pteropus 
tokudae),  Mariana  fruit  bat  [Pteropus 
mariannus  mariannus),  Guam  broadbill 
[Myiagra  freycineti),  Mariana  crow 
(Corvus  kubaryi),  Guam  Micronesian 
kingfisher  [Halcyon  cinnamomina 
cinnamomina),  and  Guam  bridled  white- 
eye  [Zosterops  conspicillatus 
conspicUlatus).  All  of  these  species  are 
found  in  the  Mariana  Islands  in  the 
western  Pacific  in  the  Territory  of 
Guam,  two  species,  the  Mariana  fruit 
bat  and  the  Mariana  crow,  are  also 
found  on  the  island  of  Rota  in  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  All  were  listed  as  endangered 
on  August  27. 1984  (49  FR  33881).  due  to 
one  or  more  of  the  following  activities: 
Poaching,  predation  by  the  introduced 
brown  tree  snake,  and  habitat  loss. 

The  proposed  rule  to  designate  critical 
habitat  includes  a  total  of  16.893  acres  in 
northern  Guam  and  7.669  acres  in 
southern  Guam.  The  land  is  primarily 
under  Federal  ownership,  with  a  smaller 
percentage  owned  by  the  Government  of 
Guam  and  private  landowners.  Section  4 
of  the  Act  requires  the  Service  to 
consider  economic  impacts  prior  to 
making  a  final  decision  on  the 
designation  of  critical  habitat 

Additional  information  and  comments 
may  be  submitted  through  October  31, 
1991  to  the  Service  office  in  the 
ADDRESSES  section. 

Author 

This  notice  was  prepared  by  Ms. 
Karen  Rosa.  U.S.  Fish  and  Wildlife 
Service,  Pacific  Islands  Office,  P.O.  Box 
50167.  Honolulu.  Hawaii  96850  (808/541- 
2749  or  FTS  551-2749). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L  99^ 
625,100  Stat  3500:  unless  otherwise  noted.) 

List  of  Subfects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  October  4. 1991. 
WUliam  E.  Martin, 

Acting  Regional  Director.  U.S.  Fish  and 

Wildlife  Service,  Region  1, 

|FR  Doc.  91-24715  Filed  10-11-91:  8:45  amJ 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Qocltet  No.  910783-1ie31 
BIN  0648-AE44 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule:  request  for 
comments. 

summary:  NOAA  proposes  to  prohibit 
the  use  of  pot-and-longline  gear  in  the 
groundfish  fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  (BSAI).  except  the 
Aleutian  Islands  subarea,  and  all 
groundfish  fisheries  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  gear  conflicts  and  preemption 
of  fishing  grounds  that  will  otherwise 
occur  if  the  use  of  pot-and-longline  gear 
increases  in  the  groundfish  fisheries.  It 
is  intended  to  promote  the  goals  and 
objectives  of  the  North  Pacific  Fishery 
Management  Council  (Council)  with 
respect  to  groundfish  management  off 
Alaska. 

DATES:  Comments  are  invited  until 
Novembers,  1991. 

ADDRESSES:  Comments  may  be  sent  to 
Dale  R.  Evans,  Chief,  Fishery 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service.  P.O. 
Box  21668.  Juneau,  AK  99802.  Copies  of 
the  environmental  assessment/ 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  (EA/RIR/ 
IRFA)  may  be  obtained  from  the  same 
address.  Comments  on  the 
environmental  assessment  are 
particularly  requested. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg  (Fishery  Management 
Biologist,  NMFS),  907-586-7230. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  GOA  and  BSAI  are 
managed  by  the  Secretary  of  Commerce 
(Secretary)  under  the  Fishery 
Management  Plans  for  Groundfish  of  the 
Gulf  of  Alaska  (GOA  FMP)  and  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  (BSAI  FMP).  The 
FMPs  were  prepared  by  the  Council 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  are  implemented 
by  regulations  for  the  foreign  fisheries 


appearing  at  50  CFR  611.92  and  611.93 
and  for  the  U.S.  fisheries  at  50  CFR  parts 
672  and  675. 

At  times,  amendments  to  the  FMPs 
and/or  their  implementing  regulations 
are  necessary  to  resolve  problems 
pertaining  to  management  of  the 
groundfish  fisheries.  The  structure  of 
both  groundfish  FMPs  provides  for 
changes  to  gear  restrictions  by 
amending  regulations  (regulatory 
amendments)  without  accompanying 
amendments  to  the  FMPs  (sections 
4.3.1.2.3  in  the  GOA  FMP  and  14.4.4  in 
the  BSAI  FMP).  This  action  contains  a 
regulatory  amendment  that  proposes  to 
prohibit  the  use  of  pot-and-longline  gear 
in  the  groundfish  fisheries.  A  description 
of,  and  reasons  for,  the  proposed 
restrictions  follows. 

Fishing  gear  primarily  used  in  the 
groundfish  fishery  in  the  GOA  and  in 
the  BSAI  includes  trawl,  hook-and-line, 
jig,  and  pot  gear.  However,  fishermen 
are  prohibited  from  using  pot  gear  to 
harvest  sablefish  in  the  GOA. 

Various  gear  types  can  cause  gear 
conflicts  and  preemption  of  fishing 
grounds  when  used  in  the  same  area 
and  at  the  same  time.  Pots  primarily  are 
used  when  fishing  for  Pacific  cod  in  the 
GOA  and  the  BSAI.  They  may  be 
deployed  either  as  pot-and-line  gear  (a 
stationary,  buoyed  line  with  a  single  pot 
attached)  or  as  pot-and-longline  gear  (a 
stationary,  buoyed,  and  anchored  line 
with  two  or  more  pots  attached).  Pot- 
and-longline  gear  is  set  in  a  string  on  the 
sea  bed. 

Hook-and-line  gear  also  may  be  set 
with  one  or  more  hooks  attached  to  a 
single  line,  or  as  a  longline,  or  string, 
deployed  on  the  sea  bed.  Both  hook-and- 
line  and  pot-and-longline  gear  can  be 
deployed  in  strings  that  may  be  2  to  4 
miles  in  length.  The  strings  are  laid  on 
the  sea  bed  with  their  ends  connected  to 
float  lines  for  identification  and 
retrieval.  Each  pot  may  weigh  100-125 
pounds,  and  as  many  as  24  pots  may  be 
fished  on  a  string.  The  groundline  used 
to  secure  a  pot  string  is  much  thicker  (% 
inch  in  diameter)  and  stronger  (breaking 
strength =10.400  pounds)  than  the 
groundline  used  for  a  hook-and-line 
string  (Vie  inch  in  diameter  breaking 
strength  3,000  pounds).  The  pot  gangion 
(the  cord  between  the  pot  and  the 
groundline)  also  is  thicker  and  stronger 
(Vie  inch;  breaking  strength =3.000 
pounds)  than  the  hook  gangion  (#36, 
*43,  or  #48  cord;  breaking  strength 
about  288-300  pounds). 

Pot-and-longline  gear  is  usually  laid 
parallel  to  depth  contours,  because  pot 
gear  is  used  primarily  to  fish  for  Pacific 
cod,  which  occur  along  well-defined 
depth  contours.  Conversely,  hook-and- 
line  strings  are  laid  obliquely  across 


depth  contours,  particularly  when 
fishing  for  sablefish  and  Pacific  halibut. 
Because  pot-and-longline  gear  is  much 
heavier  than  hook-and-line  gear,  its  use 
is  incompatible  with  hook-and-line  gear 
when  deployed  on  the  same  fishing 
grounds.  Hook-and-line  gear  usually 
cannot  be  retrieved  if  it  is  overlaid  by 
pot-and-longline  gear.  Furthermore,  if  a 
hook-and-line  string  has  been  placed 
over  a  pot-and-longline  gear,  and  it 
snags  the  pot-and-longline  gear,  it  often 
cannot  be  retrieved.  Pot-and-longline 
gear  can  be  retrieved  even  when 
overlaid  with  hook-and-line  strings,  but. 
when  retrieved,  usually  will  lift  or  break 
the  groundline  used  in  the  hook-and-line 
string.  Pot-and-longline  gear  may  be  lost 
on  fishing  grounds,  forcing  out  hook- 
and-line  gear.  Thus,  pot-and-longline 
gear  effectively  preempt  the  common 
fishing  grounds,  forcing  out  hook-and- 
line  gear.  To  avoid  entanglement,  hook- 
and-line  fishermen  must  avoid  such 
areas. 

The  use  of  pot-and-longline  gear  also 
may  be  incompatible  with  trawl  gear.  A 
moving  trawl,  which  encounters  a  single 
pot  attached  to  a  longline.  could  pick  up 
the  entire  pot-and-longline  string.  Also, 
if  a  string  of  pot-and-longline  gear  has 
been  abandoned  at  sea,  it  can  continue 
to  be  encountered  by  trawl  gear  for 
several  years. 

According  to  the  NMFS  permit 
database.  47  vessels  were  permitted  to 
use  pot  gear  in  1990.  Of  these.  40  were 
catcher  vessels  and  7  were  catcher/ 
processor  vessels.  The  number  of 
vessels  permitted  to  use  pot  gear  in  1991 
is  75.  representing  a  60  percent  increase. 
Of  these.  65  are  catcher  vessels  and  10 
are  catcher/processor  vessels. 

Information  received  from  the  fishery 
indicates  that  only  three  vessels  used 
pot-and-longline  gear  to  fish  for 
groundfish  in  1990.  Based  on  public 
testimony  to  the  Council  and 
conversations  with  industry 
representatives.  NMFS  expects,  if  it 
were  not  for  these  regulations,  the  use  of 
pot-and-longline  gear  could  increase. 
The  increase  in  use  could  also  occur 
because  a  contributing  factor  to  this 
expectation  is  that  pot  gear  currently  is 
exempt  from  closures  required  by 
halibut  bycatch  measures  inl}oth  the 
GOA  and  BSAI. 

In  1990,  total  domestic  processing 
(DAP)  catches  of  Pacific  cod  in  the  Gulf 
of  Alaska  and  Bering  Sea/Aleutians 
were  70,770  metric  tons  (mt)  and  167,283 
mt,  respectively  (Table  1).  These 
harvests  represent  increases  of  65 
percent  and  22  percent  over  1989  DAP 
harvests.  The  1990  Pacific  cod  catch  by 
vessels  using  pot  gear  was  3  percent  of 
the  total  cod  catch,  or  7.046  mt.  The 
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number  of  vessels  using  pot  gear  is 
presently  small,  as  is  the  amount  of 
Pacific  cod  being  harvested  by  pot  gear. 


However,  increased  fishing  effort  by 
vessels  using  pot-and-longline  gear  for 


Pacific  cod  could  cause  increased  gear 
conflicts  and  ground  preemptions. 


Tabi^  1  —Summary  of  1990  Pacific  Cod  Catches  (MT)  by  Gear  Type  in  the  BSAI  and  GOA  (Source:  NMFS  1990  DAP 

GROUNonsH  Report  Through  1 2/31  /90). 


Gear  Pot . 

Trawl 

H4L 


Total — 


GuHof  Alaska 


5.660 

59.188 

5.922 


70.770 


Bering  Sea 


i;»5 

111.511 

46.MS 


159.802 


Aleutians 


1 

6.904 
576 


7,481 


Total 


7^46 

177.603 

53,404 


238.053 


Representatives  of  vessels  using  trawl 
and  hook-and-line  gear  requested  the 
Council  to  prohibit  the  use  of  pot-and- 
longline  gear  to  prevent  gear  conflicts 
and  ground  preemptions.  The  Council 
determined  that  prohibiting  pot-and- 
longline  gear  was  the  most  effective 
means  to  solve  this  problem.  Therefore, 
the  Council  recommended  that  a 
regulatory  amendment  be  implemented 
by  the  Secretary  of  Commerce  to 
prohibit  pot-and-longline  gear  in  all  the 
GOA  and  BSAI  management  areas 
except  the  Aleutian  Islands  subarea  as 
defined  at  S  675.2. 

The  Council  recommended  that  pot- 
and-longline  gear  be  permitted  in  the 
Aleutian  Islands  subarea  for  several 
reasons.  A  fishery  for  brown  king  crab  is 
conducted  in  the  Aleutian  Islands 
subarea,  with  up  to  15  vessels 
participating  in  this  fishery.  This  fishery 
is  conducted  in  deep  water  (400 
fathoms)  along  the  precipitous 
continental  slope.  Individually  fished 
pots  that  are  lost  in  such  deep  water  are 
difficult,  if  not  impossible,  to  retrieve. 
Fishermen  are  better  able  to  retrieve 
pots  set  in  very  deep  water  if  pot-and- 
longline  gear  is  used.  Fishermen  also  use 
pot-and-longline  gear  to  catch  Pacific 
cod  for  crab  bait,  which  could  not  be 
done  if  pot-and-longline  gear  were 
prohibited  in  this  area.  Futhermore, 
effective  enforcement  against  the  use  of 
pot-and-longline  gear  in  the  groundfish 
fishery  would  be  difficult  in  the 
presence  of  legal  crab  gear  of  similar 
type. 

For  the  above  reasons,  the  Secretary 
concurs  in  the  Council's 
recommendations,  and  proposes  to 
prohibit  pot-and-longline  gear  in  the 
management  units  off  Alaska  except  in 
the  Aleutian  Islands  subarea.  In 
proposing  this  restriction,  the  Secretary 
recognizes  that  some  fishing  efficiency 
in  the  groundfish  pot  fishery  will  be  lost 
as  fishermen  use  pot-and-line  gear  (i.e.. 
single  line  pots)  rather  than  pot-and- 
longline  gear.  Because  some  groundfish 
fishermen  already  are  using  single  line 
pot  gear,  the  Se<:retarv  believes  the 


prohibition  on  the  use  of  pot-and- 
longline  gear  will  not  be  overly 
burdensome.  This  prohibition  will 
produce  benefits  from  reduced  gear 
conflicts  and  fishing  ground  preemptions 
compared  to  costs  imposed  on  the 
industry. 

Other  Changes 

In  addition  to  changes  in  the 
regulatory  text  regarding  pot-and- 
longline  gear,  regulations  at 
S  672.24(c)(2)  are  simplified  by  removing 
the  reference  to  restrictions  after  1988, 
because  they  serve  no  purpose.  Also,  an 
incorrect  citation  in  §  672JJ4(c)(l)  is 
changed  from  (b)(3)(u)  to  {c)(3)(ii). 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  for  the  conservation 
and  management  of  the  groundfish 
fisheries  off  Alaska  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Alaska  Region.  N\4FS,  prepared 
an  environmental  assessment  (EA)  for 
this  proposed  rule.  The  public  may 
obtain  a  copy  of  the  EA  from  the 
Regional  Director  (see  ADDRESSES). 

The  initial  regulatory  flexibility 
analysis  prepared  as  part  of  the  EA/ 
RIR/IRFA  concludes  that  this  proposed 
rule,  if  adopted,  would  have  significant 
effects  on  small  entities.  A  summary  of 
this  analysis  follows: 

Prohibiting  pot-and-longline  gear  in 
the  Bering  Sea  subarea  and  in  the  Gulf 
of  Alaska  is  an  effective  method  of 
preventing  gear  conflicts  and  ground 
preemptions.  Although  only  three 
vessels  deployed  pot-and-longline  gear 
in  1990,  about  75  vessels  are  permitted 
by  NMFS  to  use  pots  and  potentially 
could  deploy  pot-and-longline  gear. 
Thus  about  75  vessels  would  be 
impacted  if  each  had  the  intention  to  use 
pot-and-longline  gear.  However,  these 
vessels  could  continue  fishing  with  pots 
by  deploying  them  as  pot-and-line  gear 
(single  line  pots). 


Because  this  action  is  intended  to 
prevent  gear  conflicts  and  fishing  ' 
ground  preemptions  among  all  vessels, 
about  900  vessels  would  benefit  from 
this  action,  based  on  the  number  of 
vessels  represented  by  all  gear  types 
that  harvested  groundfish  off  Alaska  in 
1990.  The  benefits  obtained  from 
reduced  gear  conflicts  and  ground 
preemptions  outweigh  the  costs  in 
reduced  efficiency  caused  by  having  to 
use  pot-and-line  gear  instead  of  pot-and- 
longline  gear.  Allowing  continued  use  of 
pot-and-longline  gear  in  the  Aleutian 
Islands  subarea  is  necessary  to  facilitate 
recovery  of  longline  gear,  which 
otherwise  might  be  lost  because  water 
depths  are  so  extreme. 

The  Assistant  Administrator  has 
initially  determined  that  this  proposed 
rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  This 
determination  is  based  on  the 
socioeconomic  impacts  discussed  in  the 
EA/RIR/IRFA  prepared  by  the  Alaska 
Region.  NMFS. 

This  nde  does  not  contain  a 
coUection-of  information  requirement 
subject  to  the  Paperwork  Reduction  Act 

NOAA  has  determined  that  this  rule 
will  be  implemented  in  a  manner  that  Is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska. 

This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries. 
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Dated:  October  2, 1991. 

Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  §  672.24.  paragraphs  (c)(1)  and 
(c)(2)  are  revised  and  (c)(4)  is  added  to 
read  as  follows: 

§672.24    Gear  UmiUtlon*. 

(c)  •  •  • 

(1)  Eastern  Area.  No  person  may  use 
any  gear  other  than  hook-and-line  and 
trawl  gear  when  fishing  for  sableflsh  in 
the  Eastern  Area.  No  person  may  use 


any  gear  other  than  hoolc-and-line  gear 
to  engage  in  directed  fishing  for 
sableflsh.  When  vessels  using  trawl  gear 
have  harvested  5  percent  of  the  TAG  for 
sableflsh  during  any  year,  further  trawl 
catches  of  sableflsh  must  be  treated  as 
prohibited  species  as  provided  by 
paragraph  (c)(3)(ii)  of  this  section. 
Vessels  using  gear  types  other  than 
those  specifled  above  in  the  Eastern 
Regulatory  Area  must  treat  any  catch  of 
sableflsh  as  a  prohibited  species. 

(2)  Central  and  Western  Areas.  Hook- 
and-line  gear  may  be  used  to  take  up  to 
80  percent  of  the  sableflsh  TAG  in  each 
of  the  Gentral  and  Western  Areas,  and 
trawl  gear  may  be  used  to  take  up  to  20 
percent  of  the  sableflsh  TACs  in  these 
areas.  Vessels  using  gear  types  other 
than  hook-and-line  and  trawl  gear  in  the 
Gentral  and  Western  Areas  must  treat 
any  catch  of  sableflsh  in  these  areas  as 
a  prohibited  speciesc 


(4)  Any  person  using  pot-and-longline 
gear  must  treat  any  catch  of  groundflsh 
as  a  prohibited  species. 


PART  675— GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

4.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  18.  U.S.C.  1801  et  seq. 

5.  In  S  675.24.  paragraph  (c)(4)  is 
added  to  read  as  follows: 

§675.24    Q«ar  Umltations. 

(c)  •  *  • 

(4)  Any  person  using  pot-and-longline 
gear  must  treat  any  catch  of  groundflsh 
as  a  prohibited  species,  except  in  the 
Aleutian  Islands  subarea. 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Management  Guidelines  for  the 
Northern  Goshawk  In  the 
Southwestern  Region 

agency:  Forest  Service.  USDA. 
action:  Notice:  Republication  of  interim 
policy  based  on  public  response  to  the 
June  25. 1991,  Federal  Register 
publication. 

Changes  and  additions  to  the 
guidelines  and  to  the  supplemental 
information  are  based  on  the  public 
response  to  the  June  6, 1991.  Federal 
Register  publication.  These  changes  are 
shown  with  an  asterisk  (*)  at  the 
beginning  and  end  of  the  change  or 
addition. 

summary:  'Because  of  concern  for  the 
habitat  needs  of  the  northern  Goshawk 
\Accipiter gentilis).  The  Regional 
Forester.  Southwestern  Region  of  the 
U.S.  Forest  Service,  published  interim 
management  Guidelines  for  protection 
of  the  northern  goshawk  [Accipiter 
gentilis).  in  the  Federal  Register,  Volume 
56,  lune  25. 1991,  pages  28853-28859.* 

'Public  comments  on  the  interim 
guidelines  fell  into  two  general 
categories.  One  category  includes 
substantive  comments  related  to  present 
investigations  by  the  Goshawk 
Scientific  Committee.  These  comments 
have  been  referred  to  the  Scientific 
Committee  for  their  consideration.  The 
second  category  includes  substantive 
comments  related  to  clarity  and 
understanding  of  the  guidelines.  These 
comments  have  been  incorporated.  The 
revised  interim  guidelines  are 
republished  herein.* 

'it  is  anticipated  that  these  revised 
interim  guidelines  will  only  be  in  effect 
for  a  few  months.  A  final  report 
containing  additional  recommendations 
is  expected  from  the  Scientific 
Committee  by  January  1992.  This  report 
will  have  undergone  scientific  peer 


review  and  will  be  published.  At  that 
time,  if  will  be  determined  how  the 
guidelines  will  be  incorporated  into  the 
Forest  Planning  process.  At  the  same 
time,  a  decision  will  be  made  as  to  how 
the  guidelines  will  be  utilized  in 
conjunction  with  the  Forest  Plans,  and 
what  status,  if  any  the  guidelines  will 
have  once  the  Forest  Plan  updating  is 
complete.  The  interim  guidelines  will  be 
replaced,  revised  or  rescinded  as  a 
result  of  these  decisions.* 

These  guidelines  are  interim  policy  in 
the  Forest  Service  Manual  while  the 
Southwestern  Region  collects  more 
information  on  this  sensitive  species  to 
provide  a  better  understanding  of  their 
habitat  *requirements*  and  other 
characteristics  of  the  population. 

These  interim  management  guidelines 
*are  to  be  used  on  Southwest*  Region 
forests  when  *northem  goshawk 
reproductive  sites,  including  nest  sites 
or  other  evidence  of  goshawk 
reproductive  activities*,  are  found  on 
National  Forest  System  lands.  The 
guidelines  call  for  a  northern  goshawk 
post-fledging  family  area  (PFA)  to  be 
'identified*  whenever  and  wherever  a 
northern  goshawk  reproductive  site  is 
located  or  evidence  of  reproductive 
activity  (such  as  the  presence  of 
courtship  behavior.  *nestlings  or 
Hedglings)*  is  discovered.  The 
guidelines  also  provide  standard 
definitions  and  methodology  to  use 
when  establishing  and  managing 
northern  goshawk  nest,  replacement 
nest  sites,  and  PFA's.  *They  call  for  an 
evaluation  of  the  effects  of  proposed 
activities  within  goshawk  foraging  areas 
on  the  habitat  for  goshawk  prey 
species.* 

The  guidelines  were  developed  based 
on  information  assembled  and 
recommended  by  the  Goshawk 
Scientific  Committee.  This  scientific 
committee  was  composed  of  Forest 
Service  management  and  research 
biologists  and  silviculturists.  The 
scientific  committee  worked  with  the 
Goshawk  Task  Force  Group,  an  informal 
group  with  representatives  from  Federal 
and  State  agencies,  environmental 
groups,  concerned  citizens,  and  the 
timber  industry.  *The  environmental 
group  representatives  resigned  from  the 
task  force  following  the  first  meeting.* 
The  task  force  provided  *input*  to  the 
Regional  Forester,  Southwestern  Region 
on  northern  goshawk  management. 
EFFECTIVE  DATE:  *October  6, 1991.* 


'EXPIRATION  DATE:  June  6, 1992.  unless 
replaced,  revised,  or  rescinded  sooner.* 

FOR  FURTHER  INFORMATION  CONTACT: 

Director.  Wildlife  and  Fisheries  or 
Sandra  Knight  Assistant  Threatened. 
Endangered  and  Sensitive  Species 
Program  Manager.  Southwestern  Region. 
USDA  Forest  Service.  517  Gold  Avenue 
SW..  Albuquerque,  New  Mexico  87102, 
(505)  842-3260  or  842-3268. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Need  for  Guidelines 

The  'Southwestern*  Region  has  been 
concerned  with  the  viability  of  the 
northern  goshawk  for  the  last  decade.  In 
1982  the  goshawk  was  placed  on  the 
Regional  Forester's  sensitive  species  list. 
Goshawk  inventories  and  monitoring 
began  in  the  early  1970*8  on  the  Kaibab 
National  Forest,  which  had  the  Region's 
highest  known  density  of  goshawk 
nests.  This  work  started  because  of 
concern  over  possible  population 
declines.  The  monitoring  effort  was 
intensified  in  1983  in  cooperation  with 
the  Arizona  Game  and  Fish  Department 
to  provide  information  for  an  extensive 
data  base  on  goshawk  nesting  activity 
and  reproductive  success  on  the  Kaibab 
Plateau. 

In  1984.  a  joint  Forest  Service-New 
Mexico  Game  and  Fish  study  was 
initiated  which  included  the  first 
telemetry  (radio  tracking)  data  collected 
on  the  goshawk  in  North  America.  In 
1990  the  Region  awarded  a  contract  to 
develop  a  standard  scientific  protocol 
for  surveying  and  monitoring  northern 
goshawks.  This  protocol  is  now  in  draft 
form,  undergoing  continued  scientific 
review  *and  field  testing*,  and  has  been 
provided  to  the  Region's  forests  for 
optional  use  this  field  season.  *The 
protocol  will  be  revised  using  new 
information  obtained  during  field  use.' 

Concern  about  the  habitat  needs  and 
population  viability  of  the  northern 
goshawk  led  the  Regional  Forester. 
Southwestern  Region,  to  classify  it  as  a 
sensitive  species  on  all  National  Forest 
System  lands  in  Arizona  and  New 
Mexico  in  1982.  'The  U.S.  Fish  and 
Wildlife  Service  has  received  a  petition 
to  consider  it  for  listing  as  a  threatened 
or  endangered  species  in  the  forested 
western  United  States.*  It  is  a  candidate 
for  the  State  of  Arizona's  fist  of 
threatened  native  wildlife  species.  It  is 
not  on  the  State  of  New  Mexico's  list. 
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which  was  recently  revised  and 
expanded. 

In  February  1990.  Regional  Forester 
David  F.  Jolly  received  a  letter  signed  by 
a  number  of  Arizona  and  New  Mexico 
environmental  groups.  The  letter 
expressed  concern  over  goshawk 
population  viability  based  partially  on 
the  requirements  of  the  implementing 
regulations  for  the  National  Forest 
Management  Act. 

In  March  of  1990.  the  Region  Forester 
decided  to  review  the  status  of  the 
goshawk.  This  internal  review  of 
goshawk  data  for  Arizona  and  New 
Mexico,  conducted  from  March  to 
August,  resulted  in  the  decision  in 
August  1990.  to  establish  a  Goshawk 
Scientific  Committee  and  a  Goshawk 
Task  Force  Group  to  review  goshawk 
management  needs  for  the  Southwest 
Region. 

The  Scientific  Committee,  composed 
of  Forest  Service  management  and 
research  biologists  and  silviculturists, 
began  meeting  in  October  1990.  They 
consulted  with  other  top  experts  on 
goshawk  biology  ar    reviewed  all 
available  information  on  goshawk 
populations  in  the  Southwest  and 
northern  goshawk  habitat  requirements 
and  biology  in  general.  They  provided, 
and  will  continue  to  provide,  scientific 
information  on  goshawk  requirements  to 
the  Regional  Forester  and  the  Goshawk 
Task  Force  Group. 

The  Goshawk  Task  Force  Group  was 
made  up  of  environmental  groups, 
concerned  citizens,  and  timber  industry 
representation,  as  well  as  members  from 
the  U.S.  Fish  and  Wildlife  Service,  the 
Arizona  Game  and  Fish  Department,  the 
New  Mexico  Game  and  Fish  Department 
and  the  Forest  Service.  Task  Force 
Group  meetings  began  early  in  January 
1990.  'Following  the  first  meeting  of  the 
Task  Force  Group  the  environmental 
group  representatives  resigned.*  The 
Goshawk  Task  Force  Group  will 
continue  to  review  the  findings  of 
current  studies  being  conducted  by  the 
Southwestern  Region  and  the  comments 
received  by  the  Region  concerning  these 
guidelines  when  providing 
recommendations  to  the  Regional 
Forester  during  future  revisions  of  these 
guidelines.  The  Scientific  Committee 
and  the  Goshawk  Task  Force  Group 
have  been  meeting  on  a  continuing  basis 
since  their  inception. 

The  Scientific  Committee  approached 
goshawk  management  needs  by 
describing  desired  conditions  for  nest 
sites,  replacement  nest  sites.  'post- 
Hedging  family  areas  (PFA's)*  and 
foraging  areas  from  published  and 
unpublished  research  information.  Nest 
sites  are  small  areas  *(30  acres)'  and 
include  the  nest  tree  and  the  area 


surrounding  the  nest  tree  that  contain 
perches  and  roosts.  They  may  contain 
one  or  more  alternate  nests. 
Replacement  nest  sites  are  areas  with 
similar  characteristics  to  the  nest  site 
that  can  be  used  sometime  in  the  future. 

Post-Hedging  family  areas  represent 
an  area  of  concentrated  use  by  the 
goshawk  family  after  the  young  leave 
the  nest  and  until  they  are  no  longer 
dependent  on  the  adults  for  food.  The 
PFA  provides  the  young  hawks  with  the 
necessary  hiding  cover  and  prey  and 
include  the  nest  sites  and  replacement 
nest  sites.  A  PFA  is  600  acres  in  size. 

Foraging  areas  '(about  5.400  acres 
surrounding  tbe  PFA)'  are  more  difficult 
to  describe  because  of  the  larger  size  of 
the  area  and  the  variety  of  habitat 
requirements  of  goshawk  prey  species. 
The  Scientific  Committee  is  presently 
reviewing  all  available  information  on 
northern  goshawk  prey  species.  The 
habitat  needs  of  the  goshawk's  principal 
prey  species  in  the  Southwest  will  be 
used  to  identify  the  necessary 
conditions  for  the  foraging  area.  The 
final  recommendations  of  the  Scientific 
Committee  are  expected  later  this  year. 

The  Scientific  Committee's  March 

1990  recommendations  for  nest  sites, 
replacement  nest  sites  and  PFAs  serve 
as  the  basis  for  'these  interim 
management  guidelines.  Later  revisions 
will  incorporate  updated  Scientific 
Committee  recommendations.* 

To  improve  our  information  base 
about  this  species  the  Southwestern 
Region  is  increasing  the  survey  effort  to 
inventory  suitable  iiabitat  and  conduct 
studies  on  the  northern  goshawk.  In 
1991,  the  Region  will  spend  over 
S600.000  in  work  related  to  the  goshawk. 

Interim  policy  was  published  under 
Forest  Service  regulations  at  36  CFR 
part  216.  Involving  the  Public  in  the 
Formulation  of  Forest  Service 
Directives.  It  was  published  in  advance 
of  giving  the  public  an  opportunity  to 
comment  because  of  the  immediate  need 
to  protect  occupied  northern  goshawk 
habitat  while  gathering  additional  data 
about  the  northern  goshawk  during  the 

1991  field  season. 

The  interim  policy  was  published  in 
the  Federal  Register/ Volume  56.  No. 
122/Tuesday,  June  25, 1991.  Public 
comments  on  the  interim  policy  were 
invited  and  were  due  September  6. 1991. 

The  Regional  Forester's  decision  to 
implement  the  guidelines  was  appealed 
by  a  coalition  of  environmental  groups 
on  July  10. 1991.  The  Chief  of  the  Forest 
Service  dismissed  the  appeal.  The  Chief 
agreed  with  the  Regional  Forester  that  it 
was  appropriate  to  issue  interim 
management  guidelines  to  provide 
protection  for  the  northern  goshawk, 
especially  when  the  opportunity  for 


public  comment  on  the  interim  direction 
was  provided  for.  However,  in  a  letter  to 
the  appellants  dated  July  22. 1991.  the 
Chief  directed  the  Regional  Forester  to 
review  the  public  comments  and 
republish  the  interim  guidelines  with 
any  necessary  adjustments  resulting 
from  public  comments. 

Summary  of  Public  Comments 

Overview  of  Respondents 

Of  the  30  letters  received  on  the 
guidelines.  19  were  2  or  more  pages  in 
length.  Seven  of  the  responses  included 
detailed  section  by  section  comments  on 
the  guidelines  and  several  others  offered 
specific  suggestions  on  several  key 
topics  covered  in  the  guidelines. 

This  key  topic  summary  is  designed  to 
give  a  brief  overview  of  the  content  of 
all  the  responses  along  with  information 
about  the  respondents.  Another 
document  titled.  "Content  Analysis  of 
Selected  Responses  to  Northern  '  *  '" 
dated  September  17. 1991.  organizes  the 
seven  responses  under  the  appropriate 
sections  to  provide  for  easier  review 
and  evaluation. 

Origin  of  the  30  responses  included  15 
from  Arizona.  13  from  New  Mexico,  1 
from  Texas  and  1  from  Washington,  DC. 
Using  letterheads  and  signature  blocks 
as  indicators  of  affiliation,  11  responses 
were  from  individuals,  10  were  from 
environmental  affiliated  groups  and 
organizations,  4  were  from  timber 
industry  companies.  The  Arizona  and 
New  Mexico  Game  and  Fish 
Departments  both  responded  as  did  the 
U.S.  Fish  and  Wildlife  Service.  One 
response  was  from  an  Arizona 
consulting  firm  employed  by  a  forest 
products  company.  Their  response 
included  a  detailed  report  that  cited 
scientific  literature  related  to  goshawks, 
analyzed  findings,  and  made 
recommendations. 

A  few  respondents  approved  of  the 
guidelines  as  written.  Most  of  the 
respondents  disapproved  of  at  least 
some  part  of  the  guidelines.  Some  felt 
the  guidelines  were  too  little  too  late, 
and  some  felt  the  guidelines  were 
unnecessary  or  excessive.  Key  topics 
raised  by  the  respondents  and  a  very 
brief  discussion  summary  of  these  topics 
follow. 

Environmental  Documentation 

Comments.  Nearly  half  of  those 
responding  discussed  this  topic.  Most 
felt  that  an  environmental  analysis  and 
documentation  in  an  ^vironmental 
Impact  Statement  (EIS)  or  amendment  of 
Forest  Plans  should  have  been 
completed  prior  to  adoption  of  the  ' 

guidelines.  Both  Game  and  Fish 
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Departments,  several  environmental 
group  respondents  and  two  of  the  timber 
industry  respondents  were  of  this 
opinion.  Using  the  guidelines  as  part  of 
the  environmental  analysis  done  on 
specific  projects  at  the  National  Forest 
and  District  offices  rather  than 
preparing  a  regional  Environmental 
Impact  Statement  was  cited  by  at  least 
one  of  these  respondents  as  being  in 
violation  of  the  following  public  laws: 
Organic  Act^  National  Environmental 
Policy  Act  (NEPA),  National  Forest 
Management  Act,  Multiple  Use 
Sustained  Yield  Act,  Administrative 
Procedures  Act,  and  the  Migratory  Bird 
Treaty  Act. 

Some  respondents  said  that  Forest 
Plans  and  the  Regional  Guide  should  be 
amended  prior  to  use  of  the  guidelines. 
A  few  respondents  contended  that  the 
guidelines  have  had  far  greater  adverse 
social  and  economic  impacts  than  were 
predicted  by  the  Forest  Service  and  thi? 
should  trigger  the  need  to  terminate  the 
guidelines  until  an  EIS  or  Forest  Plan 
amendments  are  completed. 

Response.  The  environmental 
assessment  (EA)  discusses  how  and 
when  additional  NEPA  compliance  will 
be  accomplished  (chapter  1).  The  Forest 
Service  believes  it  is  premature  to 
amend  forest  plans  because  long-term 
guideline  recommendations  are  still  in 
the  development  stage  by  the  Scientific 
Committee.  The  interim  short-term 
guidelines  have  been  judged  to  be 
consistent  with  present  forest  plans; 
therefore,  an  amendment  is  not  really 
needed  now  to  comply  with  NFMA.  The 
EA  also  discusses  how  long-term 
goshawk  protection  will  be  incorporated 
in  forest  plans. 

Goshawk  Viability 

Comments.  The  species  viability 
clause  of  the  National  Forest 
Management  Act  was  cited  by  over  a 
third  of  the  respondents.  Several  cited 
scientific  literature,  mostly  work 
published  by  Cole  Crocker-Bedford,  as 
the  basis  for  their  belief  that  the 
goshawk  population  is  in  rapid  decline. 
Some  stated  belief  that  decline  is 
currently  at  or  soon  will  be  at  the 
threshold  of  viability.  Most  of  these 
respondents  further  stated  that  this 
decline  was  a  direct  result  of  Forest 
Service  timber  harvesting  practices. 
Most  of  these  respondents  felt  that  even 
with  the  guidelines  the  Forest  Service 
was  in  violation  of  the  viability 
provision  and  must  prove  it  is  not. 

Other  respondents  cited  preliminary 
data  collected  in  1991  by  Forest  Service 
researcher  Richard  Reynolds  and  other 
scientific  literature,  to  challenge  the 
findings  published  by  Cole  Crocker- 
Bedford.  The  methodology  of  making 


population  estimates  done  by  Cole 
Crocker-Bedford  was  also  challenged  as 
to  its  usefulness  in  documenting 
population  decline.  Some  of  these 
respondents  contended  that  there  is  a 
viable  population  and  that  fluctuations 
in  numbers  have  more  to  do  with 
climatic  conditions  than  timber  harvest 
practices  as  done  in  the  Region.  A  few 
said  there  is  not  evidence  of  decline  and 
a  few  suggested  that  the  guidelines 
should  be  terminated  until  it  is  proven 
that  a  viable  population  does  not  exist. 

Response.  Goshawk  viability  was 
addressed  as  one  of  the  key  issues  in  the 
environmental  assessment.  The  Forest 
Service  does  not  believe  goshawk 
viability  is  threatened  in  the  short-term, 
because  the  interim  guidelines  provide 
for  protection  of  all  post-fledging  family 
areas  and  planned  activity  will  not 
significantly  alter  the  character  of  the 
foraging  areas.  The  interim  guidelines 
provide  the  needed  short-term  goshawk 
protection  to  guide  project 
implementation  and  do  not  foreclose 
future  management  options  related  to  of 
long-term  goshawk  protection.  (See 
discussion  of  viability  in  the  EA,  chapter 
3). 

Goshawk  Research 

Comments.  Over  a  third  of  the 
respondents  discussed  previous  and  on- 
going research  related  to  goshawks.  The 
research  and  studies  mentioned  in  the 
Viability  section  of  this  summary  were 
most  often  discussed.  One 
environmental  affiliated  respondent  felt 
the  Forest  Service  research  being 
conducted  on  the  Kaibab  National 
Forest  this  year  was  causing  a 
significant  adverse  effect  to  the 
dwindling  population.  The  other 
respondents  who  discussed  this  work 
were  in  general  agreement  with  the 
research  and  supportive  of  its 
continuation.  These  respondents 
represented  all  the  group  affiliations 
outlined  above. 

Dames  and  Moore  of  Phoenix, 
Arizona,  enclosed  a  35-page  report  along 
with  an  18-page  appendix  section  with 
their  response.  The  report  is  titled, 
"Investigation  of  Goshawk 
Reproduction,  Relative  to  Timber 
Harvest  and  Environmental  Patterns,  on 
the  North  Kaibab  Ranger  District, 
Northern  Arizona."  This  report  cites 
research  in  North  America  and  Europe, 
offers  interpretation  relative  to  natural 
and  human-caused  activities  affecting 
goshawk  habitat  and  populations,  and 
makes  recommendations  for  future 
goshawk  studies. 

Forest  Guardians  of  Santa  Fe,  New 
Mexico,  enclosed  a  copy  of  the  61-page 
petition  to  the  Secretary  of  Interior 
requesting  emergency  listing  of  the 


northern  goshawk  as  an  endangered 
species  and  emergency  designation  of 
critical  habitat  pursuant  to  regulations 
of  the  Endangered  Species  Act  along 
with  their  response.  This  petition 
document  cites  research  and  other 
collected  information  and  asserts  that  in 
the  Southwest,  the  northern  goshawk  is 
in  imminent  danger  of  extinction. 

Response.  The  information  supplied 
by  the  commentors  has  been  forwarded 
to  the  Scientific  Committee  for  their 
consideration. 

Nest  Sites 

Comments.  Over  half  of  the 
respondents  addressed  the  nest  site 
guidelines.  Recommendations  ranged 
from  expanding  the  size  of  the  sites  to 
dropping  the  guidelines  and  using  the 
nest  site  standards  in  Forest  Plans. 
Several  respondents  questioned  whether 
language  used  in  the  nest  site  section 
meant  that  adverse  management  was 
only  prohibited  during  the  breeding 
season,  and  that  outside  of  the  breeding 
season  no  restrictions  were  in  place. 
The  phrase  "adverse  management 
activities"  as  related  to  nest  sites  was 
mentioned  by  some  respondents  as  in 
need  of  better  definition.  Some  felt  it 
referred  unfairly  to  primarily  timber 
harvesting.  A  few  questioned  whether 
road-building  was  an  activity  permitted 
outside  of  the  breeding  season  in  nest 
site  areas. 

Response.  A  change  in  wording  has 
been  incorporated  in  the  edited 
guidelines  that  states  the  nest  sites  will 
be  protected  all  the  time  not  just  during 
breeding.  See  discussion  in  ElA,  Chapter 
1,  Proposed  Actions. 

Post-Fledging  Family  Areas 

Comments.  Nearly  two-thirds  of  the 
respondents  discussed  PFAs.  As  with 
nest  sites,  opinions  varied  from 
expanding  the  size  of  the  PFA  to 
eliminating  the  PFA's  as  an  area  for 
special  consideration.  Again  there  was 
concern  that  adverse  management 
activities  seemed  to  apply  to  only  during 
the  breeding  season.  Several  comments 
offered  alternative  wording, 
percentages,  or  definitions  on  how  to 
maintain  openings  within  PFA's  in  order 
to  provide  for  the  habitat  diversity  need 
by  goshawk  prey  species.  Some 
respondents  felt  no  management 
activities  should  occur  in  PFA's 
including  any  new  road-building,  at 
least  until  evidence  is  found  that  the 
activity  would  not  be  adverse.  Others 
stated  there  is  no  evidence  to  show  that 
roads  impact  goshawks.  A  few 
respondents  questioned  the  wisdom  of 
using  intermediate  treatments  to  meet 
future  stand  conditions  or  thought 
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intermediate  treatments  should  be  better 
defined.  Concerns  were  also  expressed 
about  defining  PFA's  on  private  land. 

Response.  Clarification  was  added  for 
PFA  establishment  on  private  lands  in  a 
more  cooperative  fashion  (see  EA 
Chapter  1,  Proposed  Action  discussion). 
No  other  changes  to  the  guidelines  for 
PFA  management  were  made  at  this 
time.  Some  of  the  suggested  editorial 
changes  will  be  incorporated  in  the 
amended  guidelines,  which  will  be 
published  in  the  Federal  Register.  Other 
information  received  under  this  topic 
heading  has  been  forwarded  to  the 
Scientific  Committee  for  their 
consideration. 

Foraging  Areas 

Comments.  Over  half  of  the 
respondents  addressed  this  topic.  Not 
providing  more  specific  guidance  in 
management  of  foraging  areas  was 
considered  a  major  flaw  of  the 
guidelines  by  several  respondents 
including  both  state  Game  and  Fish 
Departments.  Comments  ranged  from 
establishing  foraging  areas  of  10,000 
acres  and  allowing  no  management 
activities  to  stating  there  is  no  need  to 
have  extra  guidelines  for  foraging  areas. 
A  few  respondents  stated  that  not 
adopting  specific  guidelines  for  foraging 
areas  was  in  direct  conflict  with 
recommendations  made  by  the  Scientific 
Committee. 

Response.  The  Forest  Service  still 
believes  it  is  premature  to  adopt  the 
specific  foraging  area  (FA)  guidelines 
other  than  guidance  for  reserve  tree 
management.  Even  the  Scientific 
Committee  has  been  reluctant  to 
prematurely  release  their  FA 
recommendations  until  they  are 
thoroughly  analyzed.  Their 
recommendations  will  be  made  in  a  few 
more  months.  This  EA  will  be 
supplemented,  and  interim  guidelines 
will  be  evaluated  again  as  to  their  need 
and/or  content. 

Definitions 

Comments.  The  seven  responses  that 
offered  section  by  section  comments 
made  many  suggested  wording  changes, 
and  editorial  improvements  to  the 
Definitions  section.  Twenty-four  of  the 
definitions  were  identified  for  suggested 
improvements  or  changes. 

Response.  Many  of  the  suggested 
editorial  changes  have  been 
incorporated  in  the  interim  guidelines  as 
republished. 

Guideline  Development  Process 

Comments.  Aside  from  comments 
related  to  NEPA  compliance  and  other 
laws  discussed  under  Environmental 
Documentation,  a  few  respondents 


addressed  the  effectiveness  of  the 
Goshawk  Scientific  Committee  (SC)  and 
the  informal  Goshawk  Task  Force  (TF). 

The  basic  approach  of  the  SC  was 
accepted  by  most  of  the  respondents. 
Some  felt  the  guidelines  were  overly 
conservative  or  liberal  as  summarized 
above,  but  little  direct  criticism  was 
received  on  the  approach  used  by  the 
SC  to  arrive  at  their  recommendations. 
Both  state  Game  and  Fish  agencies 
restated  that  they  feel  they  should  be 
part  of  the  SC. 

The  work  of  the  TF  was  criticized  by 
five  TF  members  (the  individuals  or  the 
group,  company  or  agency  they 
represented).  An  environmental 
organization  representative  felt 
environmental  groups  should  not  be 
listed  as  represented  on  the  TF,  since  he 
and  another  environmental  group  person 
both  resigned  from  the  TF  between  the 
first  and  second  meetings.  This  same 
view  was  expressed  by  the  state  Game 
and  Fish  Departments  and  the  U.S.  Fish 
and  Wildlife  Service. 

A  timber  industry  response  from  a 
company  represented  on  the  TF  says 
they  acted  in  good  faith  as  part  of  the 
TF.  They  say  past  predictive  experience 
of  biologists  at  estimating  Mexican 
spotted  owl  populations  is  also 
becoming  the  same  for  goshawks — that 
is  when  we  look  for  birds  more  are 
located  than  expected  with  unexpected 
adverse  effects  on  industry  and  local 
economies. 

Both  of  the  state  Game  and  Fish 
Departments  were  critical  of  at  least 
their  role  on  the  TF  and  do  not  find  it  a 
meaningful  way  to  take  part  in 
development  of  guidelines.  Both  feel 
they  should  be  on  or  work  more  closely 
with  the  SC.  One  expressed  serious 
doubts  about  continuing  be  on  the  TF. 

Responses.  The  job  of  the  Scientific 
Committee  and  the  Task  Force  groups 
was  extraordinarily  difficult  because  of 
the  urgency  placed  on  goshawk 
protection  by  the  Regional  Forester. 
Protection  of  the  goshawk  was 
important  to  cover  the  1991  field  season. 
Hindsight  on  how  the  groups  functioned 
and  the  results  obtained  will  be  useful  in 
future  work  by  the  groups,  but  the  fact 
that  goshawks  were  protected  and 
management  options  preserved  through 
implementation  of  guidelines  should  be 
seen  as  a  credit  to  the  individuals  who 
participated  in  these  groups. 

Single  Species  Management 

Comments.  Several  respondents 
discussed  the  pitfalls  of  developing 
guidelines  for  a  single  species  and  a  few 
questioned  the  unintended  affects  on 
other  wildlife  species.  Most  of  these 
respondents  favored  an  ecosystem 
approach  of  some  type  to  provide  for  a 


variety  and  diversity  of  all  species. 
These  responses  came  from  nearly  all 
interest  affiliations  and  from 
individuals. 

Response.  This  was  also  a  concern  of 
the  Scientific  Committee,  the  Task  Force 
group,  and  the  Forest  Service.  The 
approach  recommended  to.  and  adopted 
by.  the  Regional  Forester  focused  on  the 
habitat  needs  of  several  different 
species  that  goshawks  prey  upon. 
Identifying  and  providing  for  the  varied 
habitat  needs  of  goshawk  prey  species 
in  the  PFA  and  FA  is  one  of  the  reasons 
the  Scientific  Committee  has  had  such  a 
challenging  ta.sk.  With  the  amount  of 
prey  species  needing  consideration,  it  is 
through  meeting  prey  species  varied 
habitat  needs  that  will  better  identify 
and  define  the  needed  diverse 
ecosystem.  A  discussion  of  this 
approach  was  included  in  the 
environmental  assessment  in  chapter  1. 

National  Environmental  Policy  Act 
Compliance 

An  environmental  assessment  (EA) 
and  finding  of  no  significant  impact 
(FONSl)  have  been  prepared  on  the 
interim  guidelines.  Copies  of  the  EA  and 
FONSI  are  available  upon  request. 

Additional  environmental  analysis 
and  disclosure  will  be  done  on  a  case- 
by-case  basis  for  each  individual  projec* 
applying  the  interim  guidelines.  Site 
specific  disclosure  of  the  effects  of  the 
guidelines  and/or  any  deviation  from 
the  guidelines  will  occur  at  that  time. 

It  is  anticipated  that,  when  these 
guidelines  are  replaced,  revised,  or 
rescinded  based  on  information 
forthcoming  from  the  Scientific 
Committee,  additional  environmental 
analysis  and  disclosure  will  be  done. 
Also,  as  the  guidelines  are  incorporated 
into  Forest  Plans  through  amending 
additional  environmental  analysis  and 
disclosure  will  be  done. 

Forest  Plan  Amendments 

Management  for  long-term  protection 
of  the  goshawk  depends  on  the  findings 
and  recommendations  presently  being 
developed  by  the  Scientific  Committee. 
It  is  anticipated  that  the  Regional 
Forester  will  have  the  Scientific 
Committee's  peer-reviewed  report  by 
January  1992.  At  that  time  the  Regional 
Forester  will  decide  on  how  and  when 
the  guidelines  will  be  incorporated  into 
the  Forest  Plan  process,  and  whether  to 
replace,  revise,  or  rescind  the  interim 
guidelines. 

The  Regional  Forester  will  decide  at 
the  the  same  time  the  specifics  of  how 
management  for  long-term  protection  of 
the  goshawk  will  be  incorporated  into 
Forest  Plans.  Depending  on  the  extent  to 
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which  the  interim  guidelines  need  to  be 
replaced,  revised,  or  rescinded,  the 
Regional  Forester  may  elect  to  amend 
all  forest  plans  immediately,  have  each 
Forest  Supervisor  amend  individual 
forest  plans,  or  have  Forest  Supervisors 
amend  plans  at  the  next  significant 
amendment  or  revision. 

In  any  case,  the  interim  guidelines  will 
be  replaced,  revised,  or  rescinded  before 
June  6, 1992.  The  decision  to  replace, 
revise,  or  rescind  will  include  th(> 
specifics  and  time  table  for 
incorporation  of  long-term  protection 
into  forest  plans.  If  the  interim 
guidelines  are  replaced  or  revised,  they 
would  remain  in  effect  until  forest  plans 
are  appropriately  amended  usinp,  the 
NEPA  process. 

Implementation 

Use  of  the  interim  guidelines  for 
project  design  is  required  until  they  are 
replaced,  revised,  rescinded,  or 
incorporated  into  forest  plans.  It  is 
anticipated  that  this  will  be  done  before 
the  June  6, 1992,  expiration  date. 
However,  if  for  some  unforeseen  reason 
they  have  not  been  replaced,  revised,  or 
rescinded  by  then,  they  will  be  reissued. 
Required  use  of  the  interim  guidelines 
means  that  the  basic  principles  will  be 
followed  in  project  design.  However,  it 
is  expected  that  the  exact  specifications 
may  vary  project-by-project  based  on 
topography,  vegetation  and  other 
indicators  of  habitat^quality.  For 
example,  on-the-ground  biological 
evaluations  may  find  that  a  specific 
post-fledging  family  area  may  need  to  be 
slightly  more  or  less  than  exactly  600 
acres  when  habitat  quality  factors  and 
configuration  are  considered. 

The  interim  guidelines  have  applied  to 
existing  timber  sale  contracts  as  well  as 
sales  being  planned.  Since  the  original 
interim  guidelines  were  issued,  more 
than  20  existing  contracts  have  been 
modified  to  delete  areas  from  timber 
sales  to  comply  with  the  guidelines. 
More  than  66  million  board  feet  of 
timber  is  no  longer  available  for  sale  or 
harvest  since  the  guidelines  were 
implemented. 

A  lot  of  concern  has  been  expressed 
over  guidelines  for  foraging  areas.  The 
original  guidelines  had  no  specific 
guidance,  but  the  intent  was  clearly  to 
provide  for  reserve  trees,  provide  for 
quality  habitat  for  prey  species,  and 
analyze  the  impacts  of  activities  in 
foraging  areas  during  project  design.  The 
republished  guidelines  have  been 
clarified.  Since  the  guidelines  have  been 
implemented,  no  project  has  affected 
more  than  10  to  20  percent  of  any 
foraging  area  and  the  average  area 
affected  if  4  to  6  percent.  Actual  limber 


sales  affect  a  very  small  portion  of  the 
foraging  areas. 

Changes  to  Interim  Guidelines 

As  shown  in  the  summary  of 
comments,  many  of  the  comments 
resulted  in  changes  to  clarify  the 
guidelines.  There  following  changes  are 
particularly  noteworthy: 

The  interim  guidelines  were  modified 
to  clarify  that  post-fledging  family  areas 
(PFA)  and  nest  sites  would  be  protected 
from  adverse  habitat  modifications  year 
around  and  not  just  during  brecdirg 
season  (section  9b  |8j).  Tliis  is 
consistent  with  the  original  guideline 
intent. 

The  interim  guidelines  will  also  be 
modified  to  indicate  that  PFA's 
established  around  nest  sites  on  private 
land  will  be  established  whenever 
possible  with  the  cooperation  of  the 
land  owner  (section  9d  |2j). 

Northern  Goshawk  Interim  Directive 

These  management  guidelines  issued 
through  an  interim  directive  in  Forest 
Service  Manual  2676.3,  are  in  keeping 
with  the  provisions  of  the  Forest  Service 
Sensitive  Species  policy  and  the  viable 
population  requirement  of  the  National 
Forest  Management  Act  implementing 
regulations. 

Forest  Service  Manual 

Albuquerque,  New  Mexico 

Interim  Directive  No.  2670-91-2. 

Effective  Date:  October  6, 1991. 

Expiration  Date:  June  6, 1992. 

Chapter:  2670— Threatened, 
Endangered,  and  Sensitive  Plants  and 
Animals. 

Posting  Notice:  Last  ID  was  No.  2670- 
91-1,  dated  June  6, 1991,  to  Chapter  70. 

Remove:  ID  2670-91-1  dated  June  6, 
1991. 

This  interim  directive  requires  that 
*reproductive  sites,  including  nest  sites 
and  post-fledging  family  areas,*  be 
identified  and  established  and  managed 
whenever  a  northern  goshawk 
reproductive  site  is  located. 
Louis  Volk,  Jr., 
Deputy  Regional  Forester. 

2676    Specific  Direction  on  Individual 
Species 

2676.3 — Northern  Goshawk.  Concern 
about  the  habitat  needs  and  population 
viability  of  the  northern  goshawk 
(Accipiter gentHis)  resulted  in  the 
species  being  identified  as  "sensitive" 
by  the  Regional  Forester  in  1982.  'For 
the  purpose  of  this  interim  policy  the 
term  northern  goshawk  is  meant  to 
include  all  goshawks  on  National  Forest 
land  in  the  Southwest  Region  of  the 
Forest  Service.' 


1.  Authority.  This  interim  policy 
provides  guidelines  for  carrying  out 
active  conservation  programs  to 
maintain  viability  of  the  northern 
goshawk,  as  directed  in  the 
implementing  regulations  for  the 
National  Forest  Management  Act,  and 
FSM  2670.1. 

2.  Objectives. 

*a.  Search  for  goshawk  reproductive 
sites  in  suitable  northern  goshawk 
habitat  prior  to  management  activities.* 

*b.  Identify  general  areas  where 
replacement  and  alternate  nest  sites  and 
post-fledging  family  areas  (PFA)  will  be 
placed.* 

c.  Provide  for  multiple  use  consistent 
with  maintaining  northern  goshawk 
population  viability. 

d.  Manage  habitats  to  ensure 
continued  existence  of  a  well  distributed 
northern  goshawk  population. 

e.  Specify  guidelines  for  the 
management  of  desired  habitat 
conditions  to  maintain  reproductive 
pairs. 

3.  PoJicy. 

a.  Conduct  surveys  of  suitable  habitat 
to  locate  northern  goshawk 
*reproductive  sites*.  The  location  of  the 
nest  site{s)  *or  reproductive  8ite{8)'  is 
the  means  of  consistently  identifying 
northern  goshawk  habitat. 

b.  Implement  the  *Management 
Guidelines*  section  of  this  interim 
policy  wherever  northern  goshawk 
habitat  has  been  identified  by  the 
location  of  known  goshawk  nest  sites  or 
other  evidence  of  reproduction. 

4.  Responsibility. 

a.  Regional  Northern  Goshawk 
Program  Coordinator  The  Regional 
Forester  shall  appoint  a  Regional 
Northern  Goshawk  Program  Coordinator 
who  shall: 

(1)  Assist  Forest,  District  and  Zone 
Wildlife  Biologists  in  locating 
*reproductive  sites,*  nest  sites  and  PFA 
boundaries. 

(2)  Provide  assistance  to  Forest  and. 
District  personnel  on  implementation  of 
northern  goshawk  management 
guidelines. 

(3)  Coordinate  northern  goshawk 
studies  within  the  Region. 

(4)  Serve  as  chairperson  on  the 
Northern  Goshawk  Scientiflc  Committee 
and  Northern  Goshawk  Task  Force. 

(5)  Coordinate  northern  goshawk 
*research  with  appropriate  State  and 
Federal  agencies  and  cooperatively 
manage  northern  goshawk  populations 
and  habitat.* 

(6)  Manage  the  Regional  Northern 
Goshawk  Program,  providing  budget 
and  stafflng  advice  alon(>  with  data 
management. 


Federal  Register  /  Vol.  56,  No.  199  /  Tuesday,  October  15,  1991  /  Notices 


51677 


(7)  Provide  guidance  and  assistance  to 
Forests  to  evaluate  effects  of  activities 
on  the  northern  goshawk  in  biological 
evaluations. 

b.  Forest  Supervisor.  In  addition  to 
responsibilities  listed  at  F^M  2670.45. 
Forest  Supervisors  shall  ensure  timely 
implementation  of  Regional  'guidelines* 
concerning  northern  goshawk  through 
specific  procedures  and  actions 
including  northern  goshawk  survey, 
monitoring,  'reproductive  site  location.* 
nest  site  and  post-fledging  family  area 
selection,  and  identification.  'Implement 
these  guidelines  using  professional 
biological  expertise.* 

(1)  Review  PFA  and  nest  site 
boundaries  submitted  by  the  District 
Ranger  where  appropriate. 

(2)  Consult  with  Regional  Northern 
Goshawk  Program  Manager  on  the 
locations  of  any  northern  goshawk  PFA 
or  nest  site  boundaries  where  there  is 
uncertainty  about  where  the  boundary 
should  be  located. 

(3)  Coordinate  the  northern  goshawk 
program  at  the  Forest  level  with 
appropriate  State  and  Federal  agencies 
and  research. 

(4)  Coordinate  northern  goshawk  sites 
available  for  show-me  trips  with 
Districts. 

(5)  Ensure  that  release  of  information 
conforms  with  Forest  Service  policy 
identified  in  FSM  2671.2. 

(6)  Coordinate  the  selection  of  sites 
for  monitoring  with  District  Rangers. 

(7)  Review  written  documentation  for 
road  and  trail  location  exemptions  as 
appropriate. 

(8)  Provide  guidance,  assistance  and 
quality  control  to  ensure  the  biological 
evaluations  adequately  address 
potential  adverse  effects  from 
management  activities  on  goshawks. 

(9)  Review  inventory  and  monitoring 
procedures  used  by  Districts  to  ensure 
quality  control  and  appropriateness. 

c.  District  Ranger.  In  addition  to 
responsibilities  listed  in  FSM  2670.46. 
District  Rangers  shall: 

(1)  Ensure  implementation  of  Forest 
Supervisor's  direction,  including 
necessary  survey  and  monitoring, 
concerning  northern  goshawk  through 
specific  actions  and  procedures. 

(2)  Ensure  all  multiple-use  objectives 
proposed  within  a  northern  goshawk 
PFA  are  consistent  with  northern 
goshawk  habitat  management  through 
the  Integrated  Resource  Management 
(IRM)  process. 

(3)  Ensure  that  northern  goshawk 
surveys  and  monitoring  are  conducted 
on  their  District  using  appropriate 
methodology. 

(4)  Locate  nest  sites,  replacement  nest 
sites  and  PFA  area  boundaries  best 
meeting  Regional  requirements.  Submit 


for  review  by  the  Forest  Supervisor  as 
appropriate. 

(5)  Locate,  approve  and  document 
calling  routes  used  during  northern 
goshawk  surveys. 

(6)  Identify  District  survey  needs  and 
assist  Forest  Supervisor  in  defermining 
Forest  priorities. 

(7)  Manage  and  conduct  show-me 
trips  as  appropriate  in  coordination  with 
the  Forest  Supervisor. 

5.  Definitions.  Use  this  list  of  standard 
terms  and  definitions  vyhen  referring  to 
northern  goshawk  habitat  management 
to  reduce  potential  misunderstandings 
and  provide  greater  consistency  in  the 
language  used  throughout  the  Region. 
Definitions  are  taken  from  several 
sources. 

a.  Active  Nest.  A  nest  known  to  have 
contained  incubated  eggs  *and/or  a 
female  on  the  nest.*  A  nest  need  not  be 
successful  to  be  considered  active. 

b.  Adverse  Management  Activity.  Any 
activity  that  could  adversely  modify 
goshawk  habitat  characteristics  or 
adversely  affect  goshawk  reproductive 
efforts.  *The  determination  of  whether 
an  activity  may  be  adverse  must  often 
be  made  by  a  professional  biologist,  and 
sometimes  with  a  professional 
silviculturist,  on  an  individual-case 
basis.* 

c.  Alternate  Nest.  Goshawk  territories 
may  contain  three  or  more  nests,  only 
one  of  which  will  be  active  in  a  given 
year.  *Deleted  part  of  the  is  definition.* 

d.  Breeding  Season.  That  time  period 
from  March  1  through  September  30 
which  includes  courtship,  *incubation*, 
nestling,  and  fledgling-dependency 
periods. 

e.  dumpiness.  The  occurrence  of  trees 
in  patches  or  groups  generally  with 
interlocking  crowns. 

f.  Deferred  Habitat.  That  portion  of 
the  PFA  where  management  activities 
will  not  occur  for  some  designated 
period  of  time. 

g.  Dominant  Trees.  Trees  that  by 
means  of  their  numbers,  coverage,  or 
size,  exert  the  greatest  influence  on  the 
stand. 

h.  Down  Logs.  Fallen  trees  or  portions 
of  fallen  trees  that  are  at  least  12  inches 
in  diameter  and  8  feet  long. 

i.  Fledgling.  A  young  hawk  that  has 
left  the  nest  but  is  unable  to  completely 
care  for  itself.  Usually  identifiable  by 
*overall  plumage  or  behavior 
characteristics.* 

j.  Foraging  Area.  A  large  area  used  by 
*a  goshawk  family*  for  hunting  in  order 
to  meet  their  food  and  energy 
requirements. 

k.  Group  Selection.  A  modification  of 
the  selection  system  in  which  trees  are 
removed  in  small  groups  at  a  time. 


I.  Historic  Site.  Any  'reproductive 
site*  where  northern  goshawk  were 
identified  or  observed  *in  previous 
years  even  if  not  occupied  in  the  current 
year.* 

m.  Home  Range.  The  entire  area  that 
an  animal  habitually  uses  for  foraging, 
resting,  watering,  and  so  forth.  Nesting 
home  range  size  for  goshawk  pairs  *are* 
about  6.000  acres  *in  size.*  Adjacent 
pairs  of  goshawks  have  overlapping 
home  ranges,  they  are  not  exclusive 
areas.  A  home  range  may  contain  one  to 
several  nest  sites  or  alternate  nests  and 
the  post-fledgling  family  area. 

n.  Intermediate  Treatment.  The 
treatment  (removal)  of  trees  from  a 
stand  between  the  time  of  its  formation 
and  the  regeneration  cut.  Removal  is 
generally  taken  to  include  cleaning, 
thinning,  liberation,  improvement, 
salvage,  and  sanitation  cuttings. 
Treatments  other  than  removal  are 
pruning,  fertilization,  and  prescribed 
burning. 

o.  Lop  and  Scatter  A  method  to 
disperse  logging  debris  by  reducing 
limbs  and  tops  from  loggmg  activities  to 
a  specific  height  (usually  2  to  3  feet) 
above  the  ground  and  scattered  across 
an  area. 
•Deleted  MESIC  definition.* 
p.  Multi-storied  Stands.  Horizontal 
stratum  (such  as  layers)  of  vegetation 
formed  by  a  plant  community,  in  forests 
essentially  their  canopy  layers.  The 
forest  may  have  one  or  more  such  strata 
and  hence  be  single-storied,  two-storied, 
or  multi-storied. 

q.  Nest.  *The  cupped  structure*  of 
sticks  in  which  the  eggs  are  laid.  Most 
nests  of  goshawks  are  placed  within  the 
lower  two-thirds  of  tree  crowns,  often 
against  the  trunk  but  occasionally  on  a 
limb  up  to  10  feet  from  the  trunk. 
*Deleted  Nest  Attempt  definition.* 
r.  Nest  Site.  The  nest,  nest  tree,  and 
*30  acre*  area  surrounding  the  nest  that 
includes  the  stand  of  trees  containing 
prey  handling  areas,  perches,  and  roosts 
and  may  contain  one  or  more  alternate 
nests. 

s.  Nest  Tree.  The  tree  containing  the 
nest. 

t.  Opening.  In  forest  cover  types,  an 
area  with  less  than  10  percent  canopy 
coverage. 

u.  Plucking  Post.  A  perch  used  by  a 
goshawk  to  tear  apart  and  feed  on  prey 
species.  The  remains  of  mammalian  and 
avian  prey  can  be  located  on  the  ground 
under  the  perch  which  can  be  a  standing 
live  tree,  a  snag  or  a  fallen  tree. 

V.  Post-fledging  Family  Area.  A  *600 
acre*  area  within  the  goshawk  home 
range,  including  nest  sites,  of 
concentrated  use  by  the  goshawk  family 
after  the  young  leave  the  nest. 
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w.  Predator.  *An  animal*  that  preys 
on  northern  goshawk  or  their  young. 

X.  Protocol.  Refers  to  a  formalized 
methodology  for  monitoring  and 
inventory. 

y.  Replacement  Nest  Site.  Sites  with 
similar  characteristics  to  the  nest  site 
that  are  potentially  occupiable  either 
now  or  sometime  in  the  future  and  are 
approximately  30  acres  in  size. 

z.  Reserve  Trees.  Dominant  or 
codominant  trees  retained  in  the  area  in 
perpetuity  within  a  goshawk  foraging 
area.  The  trees  are  well  distributed  and 
occur  in  clumps  of  at  least  five  trees 
with  interlocking  crowns. 

*DeI»»ted  Serai  Species  definition.*   .- 

aa.  S.  'vicultural  System.  A  process 
which  follows  accepted  silvicultural 
principles,  whereby  the  tree  crops  are 
tended  to  produce  crops  of  a  desired 
form,  harvested,  and  replaced. 

bb.  Single  Storied  Stands.  Stands  of 
trees  having  a  single  canopy  layer,  see 
multi-storied  stands. 

cc.  Snag.  A  standing  dead  tree. 
Ponderosa  pine  and  fir  are  at  least  20" 
dbh  and  aspen  at  least  10"  dbh. 

dd.  Stand.  A  community  of  trees 
possessing  sufficient  uniformity  as 
regards  composition,  age.  spatial 
arrangement,  or  condition  to  be 
distinguishable  from  adjacent 
communities. 

ee.  Successful  Nest.  A  nest  from 
which  at  least  one  young  is  fledged. 

'Deleted  Successional  Stage 
definition.* 

ff.  Suitable  Habitat.  Habitat  that  is 
currently  usable  for  nesting,  roosting, 
and  'foraging*  by  northern  goshawk.  It 
includes  the  nest  sites,  post-fledgling 
family  area,  and  foraging  area.  Habitat 
need  not  be  occupied  to  be  considered 
suitable. 

gg.  Survey  Area.  Area  around  the 
proposed  management  activity  in  which 
a  northern  goshawk  survey  or  inventory 
will  be  conducted. 

*Deleted  Territory,  Unsuitable 
Habitat,  and  Vegetation  Structural  Stage 
definitions.' 

hh.  Viable  Population.  *  A  population 
that  has  the  estimated  numbers  and 
distribution  of  reproductive  individuals 
to  ensure  the  continued  existence  of  the 
species  throughout  its  existing  range  (or 
range  required  to  meet  recovery  for 
listed  species]  within  the  planning  area. 
Population  viability  is  extremely 
difficult  to  determine  and  has  not  yet 
been  done  for  the  northern  goshawk.* 

6.  Survey  and  Inventory. 

a.  Each  Forest  modify,  develop  and/or 
identify  the  protocol  used  this  field 
season. 

b.  Inventory  suitable  habitat  for 
projects  meeting  the  adverse 


management  activity  definition.  Use  the 
following  approach: 

(1)  Use  existing  survey  data  for  all 
sales  already  under  contract  and  sales 
with  signed  decision  notices  on  April  9, 
1991. 

(2)  Determine  the  level  of  survey 
needed  to  prepare  a  biological 
evaluation  for  FY  1991  sales  in  IRM 
phases  1  through  9  and  accomplish  this 
level. 

(3)  Complete  at  least  1  year  of  survey 
for  sales  to  be  sold  in  FY  1992. 

7.  Establishing  Goshawk  Management 
Areas.  The  District,  Zone,  or  Forest 
Biologist/ Wildlife  Staff  establish  nest 
site  and  PFA  boundaries.  Use  the 
following  information  to  establish  nest 
sites  and  PFA's.  Refer  to  the  definitions 
where  appropriate. 

a.  Nest  Sites.  Suitable  nest  sites  are 
critical  in  the  reproductive  biology  of 
northern  goshawks.  They  contain  the 
nest  tree  and  may  contain  alternate  nest 
trees.  Nest  sites  are  occupied  during  the 
breeding  season  which  generally  begins 
in  early  March  and  ends  by  late 
September.  Nest  sites  are  frequently 
used  more  than  1  year.  Alternate  nest 
sites  are  often  used  intermittently  for 
decades. 

*Nest  sites  are  forest  stands  (30  acres 
in  size)  that  contain  the  nest(s),  are 
often  characterized  by  a  relatively  high 
density  of  large  trees  and  canopy 
closure,  and  a  varying  degree  of  slope 
(typically  north-facing),  see  exhibit  1.* 

Establish  a  nest  site,  using  best 
professional  judgment,  within  the 
identified  suitable  habitat  which 
incorporates  the  known  nest  tree.  Plot 
the  location  of  all  nest  site(s)  and 
alternate  nest  sites  identified  on 
U.S.G.S.  2.65"  Quad  Maps,  keeping  nest 
site  information  confidential  and  maps 
in  a  secure  location. 

Identify  replacement  nest  sites  based 
on  professional  judgment.  Design  and 
locate  to  ensure  future  nest  site  needs  in 
the  home  range.  'Locate  in  moist  areas 
or  other  areas*  that  reflect  the  landform 
attributes  of  existing  nest  sites. 

b.  Post-fledging  Family  Area  (PFA). 
The  PFA  corresponds  to  a  defended 
territory  based  on  radio  telemetry 
studies.  Designation  of  the  PFA  is  a 
management  attempt  to  approximate  the 
biological  territory.  It  represents  an  area 
of  concentrated  use  by  the  goshawk 
family  after  the  young  leave  the  nest 
and  until  they  are  no  longer  dependent 
on  the  adults  for  food.  The  PFA  provides 
the  young  hawks  with  the  necessary 
hiding  cover  from  both  nocturnal  and 
diurnal  predators  and  sufficient  prey 
populations  to  develop  hunting  skills. 

The  desired  stand  conditions  for 
PFA's  include  moderately  closed 
overstory  and  understory  canopies  for 


hiding  cover  and  habitat  elements 
critical  in  the  life-histories  of  the  prey 
species  such  as  large  snags,  nest-trees, 
large  down  logs,  and  food  resources. 
The  intent  is  to  develop  a  management 
prescription  for  each  PFA  so  that  over 
time  about  50  percent  of  the  PFA  is 
maintained  in  mature  forest  (18"  dbh  +) 
with  scattered  small  openings. 

Because  the  PFA  is  considerably 
larger  (up  to  600  acres  in  size)  than  nest 
sites,  PFA's  may  include  a  mosaic  of 
forest  conditions.  The  PFA  surrounds 
the  nest  tree(s),  nests  site(s),  alternate  ' 
and  replacement  nest  sites. 

'Establish  a  PFA  whenever  a 
reproductive  site  is  located.  The  intent  is 
to  establish  one  PFA  per  breeding  pair 
of  goshawks.*  Location  and  shape  of  the 
PFA  are  at  the  discretion  of  the  District, 
Zone,  or  Forest  Biologist  but  must  be 
based  on  habitat  conditions  and 
professional  judgment.  Where  possible 
make  PFA  boundaries  consistent  with 
stand  boundaries.  Prior  to  establishing  a 
PFA  around  a  historic  site,  conduct 
surveys  and  inventories  necessary  to 
determine  occupancy  and  habitat 
condition  in  the  vicinity  of  historic  nests. 
If  a  historic  site  is  unoccupied  but 
suitable  habitat  remains,  a  PFA  may  be 
established  if  there  is  evidence  of  recent 
(about  the  last  10  to  15  years) 
reproductive  activity.  If  the  site  is 
unoccupied  and  little  or  no  suitable 
habitat  remains,  establishment  of  a  PFA 
is  not  required  at  this  time. 

The  nest  sites  may  take  on  several 
spatial  distributions  based  on  the 
current  location  of  nests  and  topography 
with  regards  to  suitable  goshawk 
nesting  habitat.  The  distribution  of  nest 
sites  and  replacement  nest  sites  may  all 
be  centrally  located  within  the  PFA  or 
take  on  a  more  linear  distribution  if  sites 
are  located  within  pine  stringers  or 
drainage/canyon  situations.  Once  the 
nest  sites  and  replacement  nest  sites 
(totaling  180  acres)  have  been 
established,  the  configuration  of  the  420 
acres  in  the  PFA  should  be  considered. 
Though  the  PFA  need  not  necessarily  be 
circular  in  its  delineation,  an  adequate 
buffer  for  all  of  the  nest  sites  and 
replacement  nest  sites  must  be  provided. 
The  PFA  provides  particular  or 
specialized  needs  to  the  goshawk 
family,  as  well  as,  buffering  nesting 
activities  from  project  disturbances 
occurring  within  the  foraging  areas. 

Exclude  areas  to  be  managed  as 
permanent  openings  within  the  PFA 
where  possible  and  appropriate. 
Permanent  openings  (for  example 
meadows,  rocky  outcrops,  roads)  should 
not  be  included  in  the  PFA  acreage. 
Increase  the  600  acres  needed  in  the 
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PFA  by  the  amount  of  acres  in 
permanent  openings. 

c.  Foraging  Areas.  The  northern 
goshawk  is  a  predator  of  'birds  and 
small*  mammals.  Goshawks  must  hunt 
for  their  prey  over  large  areas  in  order  to 
meet  their  food  and  energy 
requirements.  'These  areas  must  meet 
the  energy  requirements  of  the  entire 
goshawk  family.  Hunting*  or  foraging 
areas  'are*  about  6.000  acres  in  size. 
including  the  PFA.  The  intent  is  to 
manage  these  areas  to  provide  quality 
habitat  for  *northern*  goshawk  prey 
species. 

8.  Monitoring.  Use  *a*  systematic 
protocol  to  monitor  northern  goshawk 
activities. 

9.  Managenwnl  Guidelines.  Apply 
'these  management  guidelines*  to  all 
management  activities  proposed  in 
'northern  goshawk*  suitable  habitat. 
Include  all  activities  that  meet  the 
adverse  management  activities 
definition  in  item  S.b. 

a.  Nest  sites  and  replacement  nest 
sites. 

(1)  Manage  a  total  of  six  nest  sites  (3 
suitable  and  3  replacement]  within  a 
PFA.  If  no  activities  are  scheduled  to 
occur  in  the  PFA  this  year,  then  it  may 
not  be  necessary  to  delineate 
replacement  nest  sites. 

(2)  Maintain  all  known  nest  sites 
within  the  PFA.  If  fewer  than  three  are 
known,  designate  potentially  acceptable 
nest  sites  based  on  suitable  habitat, 
stand  structure,  and  topography. 

(3)  Manage  for  future  development  of 
up  to  three  replacement  nest  sites. 

(4)  Designate  approximately  30  acres 
for  each  nest  site  and  replacement  nest 
site.  Nest  sites  are  to  be  in  a  mature 
forest  condition  (see  exhibit  1  for 
suggested  guidelines). 

(5)  Cluster  replacement  nest  sites  in 
the  center  of  the  PFA.  Locate  within  an 
approximate  (X5  mile  radius. 

(6)  Allow  no  adverse  management 
activities  (see  definition  S.b.).  'Deleted 
part  of  the  is  definition.* 

(7)  Allow  approved  activities  in 
inactive  'reproductive  sites'  after  }une 
30.  Use  an  appropriate  monitoring 
method  to  determine  goshawk  inactivity. 

b.  Post-fledging  family  area. 

(1)  Establi^  a  minimum  of  a  600-acre 
PFA  around  all  known  goshawk 
'reproductive  sites*  in  the  Region 
including  ones  located  in  planned  and 
sold  sales.  Include  alternate  nest  sites 
and  replacement  nest  sites  for  a  pair 
within  the  PFA. 

(2)  Establish  a  PFA  for  all  nests 
located  during  sale  administration  or 
other  activities  in  sold  or  planned  sales. 

(3)  A  PFA  may  be  established  when 
there  is  strong  evidence  that 
reproductive  activity  is  occurring  but  no 


nest  has  been  located.  Consider  a 
combination  of  factors  such  as  the 
number  of  sightings,  time  of  year  of  the 
sightings,  courtship  behavior,  presence 
of  juvenile  birds,  presence  of  plucking 
posts,  and  territorial  behavior  when 
evaluating  the  need  to  establish  a  PFA 
where  no  nest  is  known.  Provide  written 
documentation  for  establishment.  'If 
evidence  exists  and  a  PFA  is  not 
established,  provide  written 
documentation  of  this  decision.* 

(4)  Guide  the  exact  location  and  shape 
of  the  PFA  by  the  existing  landscape, 
taking  into  account  the  biological  needs 
of  the  goshawk.  Include  the  known  nests 
sites  and  replacement  nest  sites.  Place 
the  PFA  so  known  or  replacement  nest 
sites  are  generally  centered  in  the  PFA, 
whenever  possible  and  biologically 
appropriate. 

(5)  Manage  the  PFA  over  the  long  term 
in  a  manner  so  that  approximately  10 
percent  of  the  area  is  in  small  openings 
of  Va  to  'A  acre  at  any  one  time. 
Consider  an  opening  to  be  forested 
vegetation  types  with  less  than  10 
percent  canopy  coverage.  Do  not 
consider  permanent  openings  (such  as 
nwadows)  as  part  of  the  600-acre  PFA. 
Use  the  group-selection  silvicultural 
system  with  openings  of  V*  acre  in 
ponderosa  pine  and  Vs  acre  in  mixed 
conifer  and  spruce  fir  whenever 
possible. 

(6)  Sales  under  contract  and  FY  1991 
sales  in  IRM  phases  1  through  9  may 
implement  thinnings  from  below 
(intermediate  treatment)  only  if  they  are 
determined  to  meet  the  intent  (as 
determined  by  a  wildlife  biologist  and 
silviculturist)  of  PFA  management  *and 
benefit  goshawk  habitat.*  Specific 
guidelines  Mrill  be  issued  at  a  later  date 
on  how  intermediate  treatments  will  be 
used  to  meet  desired  future  stand 
conditions.  The  intent  is  to  reduce  the 
number  of  changes  to  existing  or 
planned  sales  without  having  adverse 
effects  on  goshawks. 

(7)  Use  lop  and  scatter  to  dispose  of 
slash  whenever  possible. 

(8)  Allow  no  adverse  management 
activities  (see  definition  S.b.)  in  PFA's. 
'Deleted  part  of  this  statement.* 

(9)  Allow  approved  activities  in  PFA's 
with  *no  active  nest  sites*  after  June  30. 
Use  an  appropriate  monitoring  method 
to  determine  goshawk  inactivity. 

(10)  Within  the  PFA  allow  new  road 
constnrctfon  orJy  if  no  other  routes  are 
reasonably  available.  If  routes  are 
selected  that  go  through  a  PFA,  written 
approval  by  the  Forest  Supervisor  is 
required. 

(11)  Allow  new  trail  construction  no 
closer  than  V*  mile  from  nest  sites 
except  when  no  other  routes  are 
reasonably  available.  If  routes  are 


selected  that  are  closer,  written 
approval  by  the  Forest  Supervisor  is 
required. 

(12)  If  it  is  not  legally  (valid  existing 
rights)  possible  to  restrict  adverse 
activities  from  occurring  in  the  PFA. 
seek  cooperation  from  those  conducting 
the  activity.  If  necessary  restrict  the 
season  of  use  to  outside  the  breeding 
season.  Keep  ground  disturbing 
activities  to  the  minimum  necessary  to 
accomplish  the  objective  for  entering  the 
PFA. 

c.  Foraging  area  No  specific  Region- 
wide  guidelines  for  management  of  the 
foraging  area  (6,000  acres  minus  600 
acres  is  the  foraging  area)  are  provided 
in  this  directive. 

d.  Incorporation  of  non-National 
Forest  System  (NFS)  lands  for  1991 
planning: 

(1)  When  *reproductive  sites*  are 
located  on  NFS  lands,  place  the  PFA  on 
NFS  lands. 

(2)  *If  the  nest  site  or  reproductive  site 
is  located  on  private  land,  seek  to 
establish  a  PFA  including  nest  sites  on 
private  lands  with  the  cooperation  of  the 
land  owner.*  Where  appropriate, 
additional  land  may  be  protected  on 
NFS  lands.  *  Where  there  is  no  long-term 
agreement  to  continue  to  protect  nest 
sites  on  private  land,  include  at  least  600 
acres  of  NFS  lands  in  the  PFA,  in 
addition  to  any  private  land  acres.* 

e.  Include  northern  goshawk  habitat 
that  meets  Forest  Plan  old-growth 
requirements  in  the  Forest  old-growth 
allocation  when  it  is  appropriate  and 
desirable  to  do  so. 

f.  Where  northern  goshawk  home 
ranges  outside  of  PFA's  overlap  with 
Mexican  spotted  owl  territories, 
implement  spotted  owl  guidelines. 
Where  PFA's  overlap  with  Mexican 
spotted  owl  territories,  implement 
management  of  PFA's  according  to  these 
guidelines. 

10.  Biological  Evaluation.  Use  the 
biological  evaluation  process  (FSM 
2672.4)  to  evaluate  'and  document  the 
effects  of  Forest  Service  programs  and 
activities  on  the  northern  goshawk  and 
its  habitat  when  they  are  plaimed  to 
occur  in  suitable  habitat.  Evaluate 
existing  information  on  northern 
goshawk  occupancy  and  habitat 
condition.  Include  krjowm  past,  current, 
and  proposed  activities  when  analyzing 
cumulative  effects.  Use  the  biological 
evaluation  process  to  evaluate  general 
effects  on  habitat  quality  of  northern 
goshawk  prey  species  in  the  PFA  and 
foraging  area.  This  process  will  also  be 
used  to  determine  possible  needs  for 
additional  timing  restraints  or  other 
mitigation  measures  not  addressed  by 
this  interim  directive.  The  determination 
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of  a  "no  effect"  is  contingent  upon 
implementation  of  these  interim 
guidelines  and  a  site-specific  analysis  of 
habitat  conditions.* 

11.  Show-me  Trips.  Show-me  trips  are 
not  recommended,  however  they  may 
benefit  northern  goshawk  management 
by  increasing  awareness  of  the  species 
and  its  habitat.  It  is  important  to  manage 
and  coordinate  show-me  trips  to 
minimize  disturbance  and  avoid 
possible  adverse  impacts  to  goshawks. 
Consolidate  show-me  trips  to  minimize 
the  number  of  trips  taken  and 
incorporate  with  other  inventory  or 
monitoring  activities  whenever  possible. 
Encourage  the  media  to  utilize  existing 
footage  and/or  photographs  in  order  to 
reduce  show-me  trips.  Other 
considerations  for  show-me  trip 
management  include  the  number  of 
visits  per  site  and  other  activities  at/ 
near  the  site. 

Dated:  October  8. 1991. 
Louis  Volk,  |r., 

Deputy  Regional  Forester. 

|FR  Doc.  91-24714  Filed  10-11-91:  8.45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-8191 

Preliminary  Determination  of  Sales  at 
Less  Ttian  Fair  Value:  Aspheric 
Ophthalmoscopy  Lenses  From  Japan 

agency:  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stefanie  Amadeo  or  James  Terpstra, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14lh  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  377-1174  or 
(202)  377-3965,  respectively. 

PREUMINARY  DETERMINATION:  We 

preliminarily  determine  that  imports  of 
aspheric  ophthalmoscopy  lenses  (lenses) 
from  Japan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1673b).  The  estimated  margin 
is  shown  in  tne  "Suspension  of 
Liquidation"  section  of  this  notice.  The 
statutory  deadline  for  the  final 
determination  is  December  23, 1991. 


Case  History 

Since  the  publication  of  our  notice  of 
initiation  on  May  28, 1991,  (56  FR  24056). 
the  following  events  have  occurred. 

On  June  14, 1991,  the  U.S. 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  being  materially 
injured  by  reason  of  imports  from  Japan 
of  lenses  that  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value. 

On  June  21, 1991,  the  Department 
presented  its  questionnaire  to  Nikon 
Corporation  and  Nikon  Inc.  (hereinafter 
together  referred  to  as  Nikon).  During 
the  period  of  investigation  (POI),  Nikon 
accounted  for  over  90  percent  of  exports 
of  lenses  to  the  United  States.  The 
response  to  section  A  of  the 
questionnaire  was  due  on  July  11, 1991, 
and  the  remaining  sections  were  due  on 
July  27. 1991.  On  July  2. 1991.  Nikon 
submitted  a  letter  requesting 
clarification  of  certain  elements  of  the 
Department's  questionnaire.  On  July  3, 
1991,  the  Department  responded  to 
Nikon's  July  2, 1991,  letter.  At  Nikon's 
request,  we  extended  the  response 
deadline  for  sections  B  and  C  to  August 
10, 1991.  We  received  the  response  to 
section  A  on  July  11. 1991,  and  sections 
B  and  C  on  August  9. 1991. 

On  August  1. 1991,  Volk  Optical.  Inc. 
(Volk),  petitioner  in  this  investigation, 
submitted  comments  regarding  Nikon's 
July  11, 1991,  questionnaire  response.  On 
August  9, 1991,  the  Department 
presented  a  deficiency  letter  to  Nikon. 
We  received  the  deficiency  response  on 
its  due  date  of  August  23, 1991. 

On  August  14, 1991,  Nikon  filed  an 
objection  to  petitioner's  August  6, 1991, 
amended  administrative  protective 
order  (APO)  application.  On  August  15, 
1991,  the  Department  issued  the  above- 
referenced  APO  Amendment  to 
petitioner.  On  August  20. 1991.  the 
Department  notified  petitioner  not  to 
release  any  business  proprietary 
information  under  the  APO  Amendment 
until  the  Department  issued  a  decision 
memorandum.  On  August  28, 1991.  the 
Department  issued  its  decision  to 
release  business  proprietary  information 
under  the  August  15, 1991,  APO 
Amendment,  notwithstanding  Nikon's 
objection. 

On  August  20. 1991.  and  August  22. 
1991,  Nikon  submitted  supplemental 
computer  information  to  the 
Department.  On  August  23. 1991.  the 
Department  issued  a  deficiency  letter  to 
Nikon  concerning  its  August  9. 1991, 
questionnaire  response.  The  response  to 
this  deficiency  letter  was  due  on 
September  6. 1991.  On  August  27, 1991, 
Nikon  submitted  a  further  response  to 


the  Department's  August  9. 1991, 
deficiency  letter.  On  September  3, 1991, 
petitioner  submitted  comments 
regarding  Nikon's  August  23, 1991, 
deficiency  response.  On  September  4. 
1991,  the  Department  denied 
respondent's  extension  request  for  the 
due  date  of  the  Department's  August  23, 
1991,  deficiency  letter.  On  September  6, 
1991,  we  received  Nikon's  partial 
response  to  the  Department's  August  23. 
1991,  deficiency  letter.  On  September  9, 
1991,  we  received  petitioner's  comments 
on  Nikon's  sections  B  and  C 
questionnaire  response.  On  September 
9, 1991,  the  Department  issued  a 
supplemental  deficiency  letter  to  Nikon. 
The  due  date  of  this  letter  was 
September  16, 1991.  On  September  16, 
1991.  we  granted  Nikon's  extension 
request  for  the  remainder  of  its  response 
to  the  August  23, 1991,  deficiency  letter 
and  its  response  to  the  Department's 
September  16, 1991,  supplementary 
deficiency  letter.  We  received  the 
remainder  of  Nikon's  response  to  the 
Department's  August  23. 1991.  deficiency 
letter  on  September  23. 1991,  and  we 
received  Nikon's  response  to  the 
Department's  September  9, 1991, 
supplemental  deficiency  letter  on 
September  23, 1991. 

Scope  of  Investigation 

The  products  covered  in  this 
investigation  are  aspheric 
ophthalmoscopy  lenses,  which  are  single 
element,  non-contact  ophthalmoscopy 
lenses,  whether  mounted  or  unmounted, 
framed  or  unframed.  of  which  one  or 
both  surfaces  are  aspherical  in  shape. 
The  subject  merchandise  is  classifiable 
under  subheading  9018.50.00  of  the 
Harmonized  Tariff  Schedule  (IITS). 
Although  the  HTS  number  is  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
November  1. 1990,  through  April  30, 
1991. 

Such  or  Similar  Comparisons 

We  established  one  category  of  such 
or  similar  merchandise,  consisting  of 
aspheric  ophthalmoscopy  lenses,  in 
accordance  with  section  771(16)  of  the 
Act.  Comparisons  were  made  on  the 
basis  of  the  following  criteria:  (1) 
Dioptric  power/focal  length;  (2) 
asphericity/lens  design;  (3)  filten  (4) 
coating-layer  characteristics;  and  (5) 
frame  features. 

We  found  sales  of  identical 
merchandise  in  the  home  market  with 
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which  to  compare  to  all  sales  in  the 
United  States. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
asphcric  ophthalmoscopy  lenses  from 
Japan  to  the  United  States  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 
We  calculated  FMV  and  USP  based  on 
sales  at  the  same  commercial  level  of 
trade  in  both  markets  where  possible,  in 
accordance  with  19  CFR  353.5a 

United  States  Price 

We  based  the  USP  on  exporter's  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act,  because  the  subject 
merchandise  was  sold  in  the  United 
States,  after  importation,  by  or  for  the 
account  of  the  exporter.  We  calculated 
ESP  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 
foreign  inland  insurance,  foreign 
brokerage  and  handling,  ocean  freight, 
U.S.  brokerage  and  handling,  marine 
insurance,  and  U.S.  import  duties,  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

In  accordance  with  section  772(e)(1) 
we  made  deductions,  where  appropriate, 
for  advertising  expenses,  credit 
expenses,  additional  packing,  and 
indirect  selling  expenses,  which 
included  inventory  carrying  expenses 
and  product  liability  premiums.  We  also 
made  deductions,  where  appropriate,  for 
commissions  rn  the  United  States,  in 
accordance  with  section  772(d)(1)(c). 
Finally,  we  added  to  net  unit  price  the 
amount  of  value  added  tax  (VAT)  that  is 
not  collected  by  reason  of  exportation  of 
the  merchandise,  in  accordance  with 
section  772(d)(1)(C)  of  the  Act. 

Because  of  inconsistencies  found 
between  the  U.S.  data  base  and  the 
narrative  portion  of  the  response,  we 
recalculated  credit  expense,  product 
liability  premiums,  packing,  and 
inventory  carrying  expenses  based  on 
the  information  in  the  narrative  portion 
of  the  response.  In  addition,  because  the 
reported  tax  in  Japan  is  based  on 
delivered  prices,  we  recalculated  the 
amount  of  taxes  imposed  in  Japan 
directly  upon  the  exported  merchandise 
which  have  not  been  collected,  by 
reason  of  exportation,  based  on 
delivered  prices  in  the  United  States. 

Because  the  narrative  portion  of  the 
questionnaire  response  indicated  that 
all  sales  transactions  incurred  U.S. 
import  duties  and  commission  expenses, 
where  these  expenses  were  reported  in 


the  data  base  as  zero,  we  used  the 
highest  reported  duty  and  commission 
expenses,  as  best  information  available, 
where  sales  dates  were  not  reported  in 
the  data  base,  as  best  information 
available,  we  used  date  of  shipment  as 
date  of  sale.  Finally,  we  disregarded 
sales  where  quantity  sold  was  reported 
as  negative  in  the  date  base. 

Foreign  Maritet  Vshie 

We  determined  that  sales  in  the  home 
market  were  the  most  appropriate  basis 
for  calculating  FMV  because  the  home 
market  was  viable,  pursuant  to  section 
773(a)(1)  of  the  Act. 

We  calculated  FMV  based  on  the 
packed.  C&F  prices  to  unrelated 
customers  in  Japan.  We  deducted  home 
market  inland  freight.  We  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs  to  the  home  market 
price,  in  accordance  with  section 
773(a)(1)  of  the  Act. 

W'e  made  circumstance  of  sale 
adjustments,  where  appropriate,  for 
credit  expenses  and  advertising 
expenses,  in  accordance  with  19  CFR 
353.56.  We  recalculated  credit  using 
interest  rates  available  to  Nikon  during 
the  POI. 

Because  all  comparisons  involved  ESP 
sales,  we  made  a  downward  adjustment 
to  FMV  for  inventory  carrying  expenses, 
product  liability  premiums,  indirect 
advertising  expenses,  and  other  home 
market  indirect  selling  expenses.  This 
deduction  for  home  market  indirect 
selling  expenses  was  capped  by  the 
amount  of  indirect  selling  expenses  and 
commissions  incurred  in  the  U.S. 
market,  in  accordance  with  19  CFR 
353.56(b).  Finally,  we  made  an  upward 
adjustment  to  the  tax-exclusive  home 
market  price  for  the  taxes  we  computed 
for  the  USP. 

Because  of  inconsistencies  between 
the  home  market  data  base  and  the 
narrative  portion  of  the  response,  we 
recalculated  inland  freight  and  home 
market  packing  based  on  the 
information  contained  in  the  narrative 
portion  of  the  response.  We  recalculated 
home  market  indirect  selling  expenses 
by  deducting  the  amount  of  bad  debt 
reserve  because  the  respondent  did  not 
show  that  it  actually  incurred  any 
expense  relative  to  this  reserve.  Finally. 
we  disregarded  those  sales  in  the  home 
market  where  negative  quantities  were 
reported. 

Currency  Coaversion 

In  accordance  with  19  CFR  353.60.  we 
converted  foreign  currency  into  the 
equivalent  amount  of  United  States 
currency  using  the  official  exchange 
rates  in  effect  on  the  appropriate  dates. 
All  currency  conversions  were  made  at 


rates  certified  by  the  Federal  Reserve 
Bank. 

Verification 

As  provided  in  section  776  (b)  of  the 
Act.  we  win  verify  all  information  uset? 
in  reaching  the  final  dcterminati  n  in 
this  investigation. 

Suspension  of  Liquidatioa 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  lenses  from  Japan,  as  defined 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  weighted- 
average  dumping  margins  are  as 
follows: 


Manufacturer/producer/eivortm 

U»gn 

Nikon  CorporaSoo  and  Nikoo  Inc 

Mothers .    . 

112.72 
112.72 

rrc  Notificatioa 

In  accordance  with  section  773(f)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  If  our  final  determination 
is  affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
26. 1991.  and  rebuttal  briefs  no  later  than 
December  3, 1991.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  at  1:30  p.m.  on  December  5, 1991,  at 
the  U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 
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Inlerested  parlies  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  room  B-099.  within  10  days 
of  the  date  of  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants:  (3)  the 
reasons  for  attending;  and  (4)  a  list  of 
the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to 
arguments  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(n)  and  19  CFR  353.15. 

Dated:  October  7. 1991. 
Mar)orie  A.  Chorlins. 
Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  91-24775  Filed  10-11-91:  8:45) 

BILUNG  CODE  3510-OS-M 


U.S.  and  Foreign  Commercial  Service 
Advisory  Council;  Open  Meeting 

agency:  International  Trade 
Administration,  Commerce. 

SUMMARY:  The  U.S.  and  Foreign 
Commercial  Service  (US&FCS)  Advisory 
Council  was  rechartered  on  April  6, 1990 
to  advise  the  Secretary  on  matters 
pertinent  to  the  operations,  programs 
and  services  of  the  US&FCS  and  its 
related  worldwide  export  promotion 
programs.  Meeting  notice  was  delayed 
due  to  unavoidable  changes  to 
schedules  of  Department  officials. 

Time  and  Place:  October  16, 1991,  from  9 
a.m.  to  4  p.m.  Ttie  meeting  will  take  place  at 
the  Main  Commerce  Building.  Room  5851. 
14th  Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Agenda: 

1.  Briefings  on  the  current  state  of  US&FCS 
operations  by  principle  officials  of  the 
agency. 

2.  Future  agency  goals. 

3.  Other  matters  as  appropriate. 
Public  Participation:  The  meeting  will  be 

open  to  public  participation:  the  last  five 
minutes  of  the  meeting  will  be  set  aside  for 
comments  and  questions.  Approximately  four 
seats  will  be  available  on  a  first-come,  first- 
served  basis.  Please  notify  Mr.  Kevin  Mulvcy 
of  your  intent  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kevin  Mulvey.  Executive  Secretary, 
U.S.  and  Foreign  Commercial  Service 
Advisory  Council,  room  3802. 
International  Trade  Administration, 
Department  of  Commerce,  Washington, 
DC  20230. 


Dated:  October  9. 1991. 
loseph  A.  Vasquez  |r.. 

Acting  Assistant  Secretary  and  Director 

General. 

[FR  Doc.  91-24768  Filed  10-11-91:  8:45  am) 

BILUNO  CODE  3S10-FF-M 

United  States-Canada  Free-Trade 
Agreement;  Applications  of  Individuals 
to  Serve  on  Binational  Dispute 
Settlement  Panels  for  Review  of 
Antidumping  and  Countervailing  Duty 
Determinations 

agency:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  invitation  for 
applications  from  individuals  interested 
in  being  included  on  list  of  candidates  to 
serve  on  binational  panels  convened  to 
review  antidumping  and  countervailing 
duty  matters  under  chapter  19  of  the 
United  States-Canada  Free-Trade 
Agreement. 

SUMMARY:  Chapter  19  of  the  United 
States-Canada  Free-Trade  Agreement 
(FTA)  provides  for  the  establishment  of 
a  roster  of  individuals  unaffiliated  with 
either  the  U.S.  or  Canadian 
Governments  who  are  willing  to  serve 
on  binational  panels  convened  to 
review:  (1)  Final  determinations  in  U.S. 
or  Canadian  antidumping  or 
countervailing  duty  cases  involving 
imports  from  the  other  country;  and  (2) 
amendments  to  either  country's 
countervailing  duty  or  antidumping 
laws.  This  notice  invites  applications 
from  U.S.  citizens  wishing  to  be 
considered  for  inclusion  on  the  list  of 
candidates  eligible  to  be  selected  to 
serve  on  such  panels  beginning  on  April 
1, 1992.  and  summarizes  eligibility 
criteria  for  candidates  and  panelists. 
DATES:  Applications  must  be  received 
by  November  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Balaban.  Legal  Assistant, 
Office  of  the  General  Counsel,  Office  of 
the  United  States  Trade  Representative, 
(202)  395-3432. 

supplementary  information:  Under 
the  terms  of  the  FTA  and  the  United 
States-Canada  Free-Trade  Agreement 
Implementation  Act  of  1988.  Public  Law 
100-449  (the  Act),  the  FTA  entered  into 
force  on  January  1, 1989. 

Chapter  19  of  the  FTA  created  a 
procedure  for  the  review  by  binational 
panels  of  final  determinations  in  U.S. 
and  Canadian  antidumping  and 
countervailing  duty  (AD/CVD) 
proceedings  involving  imports  from  the 


other  country.  Each  panel  is  composed 
of  five  non-governmental  experts.  To 
date,  eighteen  binational  panel  reviews 
under  Chapter  19  have  been  initiated. 
Chapter  19  also  provides  for  panels  to 
review  amendments  to  U.S.  and 
Canadian  AD/CVD  law.  No  reviews 
have  been  conducted  under  this 
provision. 

Under  chapter  19,  the  United  States 
and  Canada  must  develop  a  roster  of 
U.S.  and  Canadian  citizens  qualified  to 
be  selected  as  panelists  in  individual 
cases.  Chapter  19  sets  out  certain 
eligibility  criteria  for  roster  members, 
designed  to  assure  the  competence  and 
objectivity  of  panelists,  and  the 
Statement  of  Administrative  Action 
approved  by  the  Act  provides  additional 
guidance  on  U.S.  implementation. 
Individuals  interested  in  being  included 
on  the  list  of  candidates  that  may  serve 
as  panelists  should  carefully  consult  the 
provisions  of  chapter  19  of  the  FTA,  title 
IV  of  the  Act.  and  relevant  portions  of 
the  Statement  of  Administrative  Action, 
and  should  not  rely  exclusively  upon  the 
general  summary  included  in  this  notice. 

Functions  of  Panels 

As  noted  above,  chapter  19  provides 
for  the  use  of  binational  panels  both  to 
review  AD/CVD  determinations 
involving  imports  from  the  other  country 
and  to  consider  amendments  to  U.S.  or 
Canadian  AD/CVD  law. 

(1)  Review  of  AD/CVD  Determinations 

Under  chapter  19,  Canada  and  the 
United  States  retained  the  right  to 
impose  countervailing  or  antidumping 
duties  in  accordance  with  their  national 
laws  with  respect  to  products  of  the 
other  country.  Final  administrative 
determinations  under  those  laws  are 
subject  to  review  by  binational  panels, 
rather  than  by  national  courts,  if 
requested  by  an  appropriate  U.S.  or 
Canadian  party  to  the  proceeding,  to  the 
extent  that  such  determinations  involve 
products  of  the  other  country.  Binational 
panels  review  such  determinations  to 
decide  whether  the  competent 
investigating  authority  complied  with 
the  relevant  national  law,  using  the 
standard  of  review  that  would  otherwise 
have  been  applied  by  a  national  court  in 
such  circumstances.  A  panel  may 
uphold  the  administrative  decision  or 
remand  the  case  to  the  investigating 
authority  for  action  not  inconsistent 
with  the  panel's  decision.  Panel 
decisions  are  not  subject  to  judicial 
review,  but  may  be  reviewed  in  limited 
circumstances  by  a  binational 
"Extraordinary  Challenge  Committee." 
The  United  States  and  Canada  are 
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obligated  under  chapter  19  to  give  effect 
to  Tinal  panel  decisions.  The  United 
States  has  implemented  that  obligation 
in  section  401(c)  of  the  Act. 

(2)  Review  of  Amendments  to  AD/CVD 
Law 

Chapter  19  also  provides  that,  at  the 
request  of  either  the  United  States  or 
Canada,  a  binational  panel  will  review 
and  issue  a  declaratory  opinion 
concerning  whether  an  amendment  to 
the  other  country's  AD/CVD  laws  made 
after  entry  into  force  of  the  FTA  is 
inconsistent  with  the  provisions  of  the 
General  Agreement  on  Tariffs  and 
Trade  (GATT),  the  GATT  Antidumping 
or  Subsidies  Codes,  or  the  object  and 
purpose  of  the  FTA. 

Composition  of  Panels 

Annex  1901.2  of  the  FTA  provides  for 
the  development  of  a  roster  of  fifty 
potential  panelists,  with  each 
government  selecting  twenty-five 
individuals.  A  separate  five-person 
panel  is  formed  for  each  review  of  an 
AD/CVD  administrative  determination 
or  legislative  amendment.  To  form  a 
panel,  each  of  the  two  governments 
appoints  two  panelists,  normally  by 
drawing  upon  individuals  from  the 
roster.  The  two  governments  then 
attempt  to  agree  upon  a  fifth  panelist.  In 
the  absence  of  such  agreement,  the  fifth 
panelist  is  selected  from  the  roster 
either  by  agreement  among  the  four 
panelists  previously  chosen  or.  failing 
that,  by  lot  from  the  roster.  The  majority 
of  individuals  -on  each  panel  must  be 
attorneys. 

Criteria  for  Eligibility 

Chapter  19  sets  out  a  number  of 
criteria  for  determining  the  eligibility  of 
individuals  to  be  selected  as  candidates 
to  serve  as  panelists.  First,  candidates 
must  be  U.S.  or  Canadian  citizens.  In 
addition,  candidates  must  be  of  good 
character,  high  standing  and  repute,  and 
are  to  be  chosen  strictly  on  the  basis  of 
objectivity,  reliability,  sound  judgment 
and  general  familiarity  with 
international  trade  law.  Candidates  may 
not  be  affiliated  with  either  government. 

Selection  Criteria  and  Procedures 

Section  405  of  the  Act  and  the 
Statement  of  Administrative  Action 
establish  U.S.  implementing  procedures 
and  requirements  for  the  selection  of 
U.S.  individuals  for  inclusion  on  the  list 
of  candidates  to  serve  on  binational 
panels.  Section  405  provides  that  U.S. 
candidates  are  to  be  selected  in 
accordance  with  the  eligibility  criteria 
set  out  in  chapter  19  of  the  FTA  and 
without  regard  to  political  affiliation. 
Individuals  who  would  have  a  conflict 


of  interest  in  the  exercise  of  the  duties  of 
a  panelist  will  not  be  included  on  the  list 
of  candidates. 

Under  section  405,  an  interagency 
group  chaired  by  the  United  States 
Trade  Representative  (USTR)  is  charged 
with  responsibility  for  developing  a  list 
of  candidates  qualified  to  be  chosen  by 
the  United  States  as  roster  members. 
After  consulting  with  the  Senate 
Committee  on  Finance  and  the  House 
Committee  on  Ways  and  Means  in 
accordance  with  the  requirements  and 
schedule  set  out  in  section  405,  the 
USTR  will  select  the  final  list  of  U.S. 
candidates  for  service  on  binational 
panels. 

On  October  5, 1988.  the  Office  of  the 
USTR  published  a  notice  in  the  Federal 
Register  soliciting  applications  and 
nominations  of  individuals  to  serve  on 
binational  panels.  (53  FR  39188).  Based 
on  the  input  obtained  from  that  notice, 
the  section  405  interagency  group 
prepared  a  draft  candidate  list  of 
chapter  19  panelists.  This  list  was 
forwarded  to  the  USTR.  who  approved 
the  list  and  transmitted  it  as  a 
preliminary  candidate  list  to  the  House 
Ways  and  Means  and  Senate  Finance 
Committees.  After  consultations  with 
the  Committees  were  completed,  the 
USTR  approved  the  final  candidate  list 
on  March  31, 1989.  In  order  to 
accommodate  the  needs  of  the  chapter 
19  binational  panel  process,  the  names 
of  twenty-five  additional  candidates 
were  added  to  the  list  later  in  1989. 

Although  some  further  additions  and 
deletions  have  been  made  since  1989, 
the  candidate  list  has  remained 
basically  intact.  It  is  the  view  of  the 
section  405  interagency  group  that  the 
candidate  list  has  served  the  interests  of 
the  United  States  and  the  FTA  well  in 
the  binational  panel  selection  process. 
Nevertheless,  in  light  of  the  significant 
number  of  panels  established  pursuant 
to  chapter  19  since  1989  and  the 
increasing  number  of  instances  in  which 
candidates  have  been  unable  to  be 
appointed  to  panels  due  to  potential 
conflicts  of  interest,  it  is  the  intent  of  the 
interagency  group  to  prepare  a  new  list 
of  candidates  based  solely  on  new 
applications  from  interested  individuals 
before  the  USTR  establishes  the  final 
list  of  candidates  eligible  to  serve 
beginning  April  1, 1992. 

Remuneration 

The  U.S.  and  Canadian  Governments 
share  equally  in  providing  remuneration 
for  panel  members.  The  amount  of  such 
remuneration  is  currently  set  at  the  U.S. 
dollar  equivalent  of  four  hundred 
Canadian  dollars  per  day  of  actual 
service  on  a  binational  panel.  It  is 
important  to  note  that  not  all  individuals 


included  on  the  final  candidate  list  have 
been  selected  to  serve  on  a  panel,  nor 
will  all  individuals  included  on  the  final 
candidate  list  in  the  future  necessarily 
be  selected.  Although  panelists  will 
receive  remuneration  from  the  U.S. 
Government,  in  keeping  with  the  duty  of 
panelists  to  render  objective  opinions, 
section  405(b)  of  the  Act  provides  that 
panelists  will  not  be  considered  to  be 
employees  of  the  U.S.  Government. 

Procedures  for  Applications 

In  order  to  assure  timely 
consideration,  applications-must  be 
typewritten  and  submitted  along  with  19 
copies  by  November  15, 1991,  to: 
Interagency  Group,  room  223,  Office  of 
the  General  Counsel,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  NW..  Washington,  DC  20506. 
Applications  should  be  headed 
"Application  for  Inclusion  on  the  List  of 
Candidates  Eligible  to  Serve  on  FTA 
Chapter  19  Binational  Panels"  and  must 
include  the  following  information: 

1.  Name. 

2.  Business  address  and  telephone 
number. 

3.  Citizenship. 

4.  Current  employment,  including  job 
title,  short  job  description,  and  name 
and  address  of  employer. 

5.  Summary  of  employment  history 
from  January  1, 1981  to  present. 

6.  Relevant  education  and 
professional  training. 

7.  Relevant  professional  affiliations 
and  certifications,  including  current  bar 
admissions,  if  any. 

8.  List  of  relevant  publications,  if  any. 

9.  Short  statements  of  qualifications 
and  availability  for  service  on  chapter 
19  panels,  including  information 
relevant  to  applicant's:  (a)  familiarity 
with  international  trade  law,  and  in 
particular,  familiarity  with  U.S.  or 
Canadian  AD/CVD  laws:  and,  (b) 
willingness  and  ability  to  make  time 
commitments  necessary  for  service  on 
panels. 

10.  Summary  of  applicant's  current 
and  past  employment  by  or  work 
performed  for  the  U.S.  or  Canadian 
Governments,  if  any. 

11.  List  of  proceedings  brought  under 
U.S.  or  Canadian  antidumping  or 
countervailing  duty  laws  regarding 
imports  of  Canadian  or  U.S.  products  in 
which  applicant  advised  or  represented 
(for  example,  as  consultant  or  attorney) 
any  U.S.  or  Canadian  party  to  such 
proceeding  and,  for  each  such 
proceeding  listed,  the  name  and  country 
or  incorporation  of  such  party. 

12.  Names,  addresses,  and  telephone 
numbers  of  three  individuals  willing  to 
provide  information  respecting 
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applicant's  quatiTications  {or  service  on 
panel&.  includutg  applicant's  familiarity 
wi^  intemattoBaJ  trade  laws,  character, 
reputation,  rehability.  and  judgment. 

Note:  Informatkni  provided  by  applicants 
in  respofwe  ^e  Ibe  above  questions  will  be 
used  by  the  interanency  gniup  for  the  purpose 
of  intttal  screentng'of  candidates.  Further 
inforrnation  regarding  financial  interests  and 
affiliations  may  be  requested  from 
prospective  candidates  at  a  later  stage  of  the 
selection  process  for  purposes  of  assessing 
conflicts  of  interest,  and  the  appearance  of 
such  conflicts,  in  respect  to  service  on  panels. 

Individuals  selected  for  inclusion  on 
the  list  of  candidates  may  be  required  to 
make  additional,  specific  disclosures  in 
regard  to  conDicts  and  appearances  of 
conflicts  in  connection  with  their 
appointment  to  particular  panels. 
Irdividuals  who  have  applied 
previously,  including  those  individuals 
currently  included  on  the  list  of 
candidates  eligible  to  serve  on  chapter 
19  binational  panels,  must  apply 
pursuant  to  this  notice  in  order  to  be 
considered  for  inclusion  on  the  list  of 
candidates  eligible  to  serve  beginning 
April  1, 1992. 

False  Statements 

By  virtue  of  section  405(a)(2)(C)  of  the 
Act,  false  statements  made  to  the 
interagency  group  or  the  USTR  by 
applicants  regarding  their  personal  or 
professional  qualifications,  or  fmancial 
or  other  relevant  interesls,  that  bear  on 
applicant's  suitability  for  placement  on 
rosters  and  appointment  to  panels,  are 
punishable  under  the  provisions  of  IB 
U.S.C.  1001. 
lames  R.  Holbeia. 

United  States  Secretary,  FT  A  Binational 
Secretariat. 
|FR  Doc.  91-24778  Filed  lO-Tl-91;  8:45  am] 

BILLING  CODE  MW-GT-W 


National  Oceanic  and  Atmospheric 

Administration 

Endangered  and  Threatened  Species; 
Critical  Habitat  Designation  for  Snake 
River  Sockeye,  Spring/Sununer 
Chinook,  and  Fall  Chinook  Salmon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Request  for  economic 
information  on  critical  habital 

summary:  NMFS  proposed  to  list  Snake 
River  sockeye  salmon  [OncorhynchuB 
nerka]  as  Endangered  (April  5, 1991;  56 
FR  14055),  and  Snake  River  spring/ 
summer  and  fail  chinook  salmon 
[Oncorhynchus  tshowytscha]  as 
threatened  [June  27, 1991;  56  FR  29542) 
under  the  Endangered  Species  Act  of 
1973,  as  amendecL  16  U.S.C.  1531  et  seq. 


(ESA).  As  stated  in  the  proposals  to  list, 
designation  of  critical  habitat  for  these 
species  is  being  undertaken  in  a 
separate  proceeding.  By  this  notioe, 
NMFS  is  requesting  information  on  the 
economic  impacts  of  a  critical  habitat 
designation.  Scierttific  information  on 
the  areas  qualifying  as  critical  habitat  is 
requested  in  a  separate  notice  (see 
notice  of  request  for  scientific  data  on 
critical  habitat  published  in  this  issue  of 
the  Federal  Register. 
DATES:  Information  must  be  received  by 
November  14. 1991. 

ADDRESSES:  Information  should  be  sent 
to  the  Environmental  and  Technical 
Services  Division.  NMFS,  Northwest 
Region.  911  NE  11th  Avenue,  room  620, 
Portland,  OR  97232. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Rob  Jones,  Environmental  and  Technical 
Services  Division,  NMFS,  Portland.  OR. 
503/230-5429  or  FTS/429-5429. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  definition  of  critical  habitat,  the 
designation  process,  ar>d  examples  of 
potential  critical  habitat  for  Snake  River 
sockeye,  spring/stunmer  chinook,  and 
fall  chinook  salmon  ara  contained  in  the 
notice  of  request  for  scientific  data  on 
critical  habitat  Persons  considering 
responding  to  this  notice  are  encouraged 
to  read  first  that  notice,  which  is 
published  in  this  issue  of  the  Federal 
Register. 

Economic  Information  SoDdted 

For  areas  potentially  qualifying  as 
critical  habitat.  NMFS  is  requesting 
information  describing  (1)  the  activities 
that  could  be  affected  by  the 
designation,  and  (2)  the  economic  costs 
and  benefits  of  additional  requirements 
or  management  measures  likely  to  result 
from  the  designation.  Those  responding 
to  this  request  should  first  project 
specified  areas  as  potential  critical 
habitat  for  proposed  Snake  River 
salmon  and  then  project  the  economic 
consequences  of  designating  those  areas 
as  critical  habitat.  With  these  stated 
assumptions,  the  corresponding 
economic  information  and  analysis  will 
be  of  maximum  use  to  NMFS  in  carrying 
out  its  economic  impact  analysis  for 
proposing  critical  habitat. 

The  economic  cost  to  be  considered  in 
critical  habitat  designations  under  the 
ESA  is  the  probable  economic  impact 
"of  the  (critical  habitat)  designation 
upon  proposed  or  ongoing  activities"  (50 
CFR  424.19).  Therefore.  NMFS  must 
consider  the  incremental  net  costs 
specifically  resulting  Irom  a  critical 
habitat  designation,  above  the  economic 
effects  attributable  to  listing  the  species. 


Economic  impacts  attributable  to  listing 
include  actions  resulting  from  section  7 
consultations  under  the  ESA  lo  avoid 
jeopardy  to  the  species  and  from  the 
taking  prohibitions  under  section  9  of 
the  ESA.  As  a  consequence,  although 
information  estimating  the  total 
economic  impact  of  listing  a  species  is 
welcome,  comments  most  useful  in 
determining  ^u-itical  habitat  roust  clearly 
distinguish  the  incremental  costs 
directly  attributable  to  the  designation 
of  specified  aireas  erscritic^tl  ha^tat. 

Dated:  October  8, 1991. 
WiUiam  W.  Fox,  )r. 
Assistant  Administrator  for  FiBtmriea. 
|FR  Doc.  91-24676  Filed  1&-11-W;  8:45  anvj 
BILUNO  CODE  3S10-23-M 


Endangered  and  Threatened  Species; 
Critical  Hat>itat  Designation  tor  Snake 
River  Sockeye,  Spring/Summer 
Chinook,  and  Fall  Chinook  Salmon 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Con»nerce. 

ACTION:  Request  for  scientific  data  on 
critical  habitat. 

SUMMARY:  NMFS  proposed  to  list  Snake 
River  sockeye  salmon  [Oncorhyitchus 
nerka)  as  endangered  (April  5. 1991; ,% 
FR  14055),  and  Snake  River  spring/ 
summer  and  fatl  chinook  salmon 
[Oncorhynchus  tshawytscha]  as 
threatened  (June  27, 1991;  56  FR  29542) 
under  the  Endangered  Species  Act  of 
1973,  as  amended.  16  U.S.C.  1531  et  scq. 
(ESA).  As  stated  in  the  proposals  to  list, 
designation  of  critical  habitat  for  lliesc 
species  is  being  undertaken  in  a 
separate  proceeding.  By  this  notice, 
NMFS  is  requesting  scientific 
information  on  the  areas  qualifying  as 
critical  habitat.  Information  regarding 
the  economic  impacts  of  any  critical 
habitat  designation  is  requested  in  a 
separate  notice  (see  notice  of  reques'  for 
economic  information  on  critical  habitat 
published  in  this  issue  c^  the  Federal 
Register). 

DATES:  Information  must  be  received  by 
November  14, 1991. 

ADDRESSES:  Information  sliotiy  be  sunt 
to  the  Environmental  and  Technical 
Services  Division,  NMFS,  Northwest 
Region,  911  NE.  11th  Avenwe,  room«20, 
Portland,  OR  97232. 

FOR  FURTHER  INFORMATION  CONTACT 

Rob  Jones,  Environmental  and  Technical 
Services  Division.  NMFS.  Portland.  OR, 
503/230-5429  or  FTS/429^5429. 

SUPPLEMENTARY  MFORMATtON: 
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Background 

The  proposed  Snake  River  sockeye 
and  Chinook  salmon  all  have  declined  to 
low  numbers,  and  all  inhabit  the  Snake 
River  Basin.  Snake  River  sockeye 
salmon  production  occurs  in  RedHsh 
Lake,  in  the  Salmon  River  Basin.  Spring/ 
summer  chinook  salmon  are  sparsely 
distributed  over  the  Salmon  River  Basin 
and  four  other  subbasins  of  the  Snake 
River.  Fall  chinook  salmon  production  is 
primarily  limited  to  the  mainstem  Snake 
River  downstream  of  the  Hells  Canyon 
Dam  complex.  All  of  these  salmon  share 
the  same  migration  route  through  the 
Snake  and  Columbia  Rivers  and  the 
Columbia  River  estuary.  Each  species 
also  resides  in  the  Pacific  Ocean. 

The  geographic  areas  occupied  by 
Snake  River  sockeye.  spring/summer 
chinook,  and  fall  chinook  salmon 
throughout  their  life  history  overlap,  and 
as  a  result,  management  considerations 
essential  to  the  conservation  of  any  one 
of  these  species  may  be  mutually 
beneficial  or  contrary  to  the 
conservation  of  the  others.  Therefore,  to 
ensure  that  any  designation  of  critical 
habitat  is  comprehensive  and  of 
maximum  benefit  to  the  complex  of 
proposed  species.  NMFS  will  consider 
critical  habitat  for  all  the  proposed 
Snake  River  salmon  species  in  a  single 
proceeding. 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  extent  prudent  and 
determinable.  NMFS  designate  critical 
habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  Determining 
critical  habitat  for  proposed  Snake  River 
salmon  has  not  been  possible  because 
information  is  lacking  to  identify  areas 
qualifying  as  critical  habitat  and  to 
consider  the  economic  impact  of 
specifying  particular  areas  as  critical 
habitat.  Considering  that  critical  habitat 
must  ordinarily  be  designated 
concurrently  with  listing  a  species. 
NMFS  must  proceed  with  critical  habitat 
designation  in  an  accelerated  manner. 
NMFS'  efforts  to  obtain  and  evaluate 
scientific  and  economic  information 
relevant  to  such  designation  must, 
therefore,  proceed  concurrently. 

Definition  of  Critical  Habitat 

Critical  habitat  includes  (1)  those 
areas  currently  occupied  by  a  species 
that  contain  those  physical  and 
biological  features  essential  to  the 
conservation  of  the  species  and  that 
may  require  special  management 
considerations  or  protection,  and  (2) 
those  areas  outside  the  current  range  of 
the  species  that  are  essential  for  the 
conservation  of  the  species.  Areas 
outside  the  current  range  of  a  species 


can  only  be  designated  if  a  designation 
limited  to  the  species'  existing 
distribution  would  be  inadequate  to 
ensure  its  recovery.  See  50  CFR  424.01. 
424.12.  and  424.19. 

Designating  critical  habitat  is  a  three- 
step  process.  The  initial  step  is  to 
determine  what  areas  are  key  to  the 
species'  recovery.  This  requires 
identifying  the  physical  and  biological 
features  and  principal  constituent 
elements  required  by  the  species,  and 
determining  if  these  features  and 
elements  require  special  management  or 
protection  to  achieve  recovery. 

The  second  step  is  an  economic 
analysis  of  the  consequences  of 
designating  particular  areas  as  critical 
habitat.  This  begins  with  identifying 
those  activities  that  are  likely  to  affect 
the  area  being  considered,  and 
evaluating  how  those  activities  may 
appreciably  diminish  the  value  of  the 
habitat  for  the  recovery  of  the  species. 
NMFS  then  analyzes  the  probable 
economic  and  other  impacts  of 
additional  requirements  or  management 
measures  likely  to  result  from 
designating  the  areas  as  critical  habitat. 

Finally,  potential  critical  habitat  may 
be  excluded  from  designation  if  NMFS 
determines  that  the  benefits  of  excluding 
the  area  outweigh  the  benefits  of 
designation.  However,  an  area  cannot 
be  excluded  if  NMFS  determines  that 
failure  to  designate  that  area  will  result 
in  the  extinction  of  the  species. 

Critical  habitat  is  a  useful  tool  for 
reviewing  Federal  actions  by 
designating  specific  boundaries  within 
which  activities  may  require  special 
consideration  during  planning  and 
development.  It  does  not  regulate 
activities  in  and  of  itself,  and  is  not  a 
sanctuary  for  a  listed  species  where  all 
human  activities  are  prohibited.  Critical 
habitat  focusses  attention  on  problems 
that  hinder  or  preclude  a  species' 
recovery.  Critical  habitat  designation 
involves  a  judgment  as  to  which  areas 
have  features  of  particular  significance 
to  a  species'  recovery  and  that  warrant 
special  management  attention. 
Important  considerations  include: 

(1)  The  uniqueness  of  an  area  in  a 
species'  life  history,  e.g.,  emphasis  may 
be  directed  to  correct  an  obstacle  to 
migration  that  limits  escapement  and 
production  of  a  species,  before 
addressing  factors  that  may  at  present 
not  be  limiting  a  species'  production. 

(2)  The  biological  status  of  the 
species,  i.e.,  its  vulnerability  to 
continued  decline  in  abundance  and 
resulting  recovery  requirements. 

(3)  The  significance  of  an  area's 
potential  contribution  to  recovery  of  a 
species,  and  its  amenability  to 


management  and  protection  under  the 
ESA. 

Scientific  Information  Solicited 

NMFS  is  requesting  information  on 
areas  that  may  qualify  as  critical  habitat 
for  the  proposed  Snake  River  sockeye 
and  chinook  salmon.  Areas  that  include 
physical  and  biological  features 
essential  to  the  recovery  of  the  species 
should  be  identified,  and  areas  outside 
the  present  distribution  should  be 
identified  if  such  areas  are  essential  to 
the  recovery  of  the  species.  Areas  must 
be  defined  by  precise  topographic 
boundaries  or  map  coordinates. 
Essential  features  include,  but  are  not 
limited  to: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior 

(2)  Food,  water,  air.  light,  minerals,  or 
other  nutritional  or  physiological 
requiremehnts; 

(3)  Cover  or  shelter 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring;  and,  generally,' 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  the  species. 

Examples  of  features  essential  to  the 
recovery  of  Snake  River  sockeye  and 
chinook  salmon  may  include:  Redfish 
Lake  spawning  areas:  migratory  areas  in 
the  Snake  and  Columbia  Rivers: 
previous  spawning  areas  in  the  Stanley 
Basin  of  the  Salmon  River  or  in  the 
Snake  River  upstream  from  Hells 
Canyon  Dam  complex;  feeding  areas  of 
the  Pacific  Ocean;  or  any  combination  of 
these  features. 

Known  principal  constituent  elements 
must  be  listed  with  any  critical  habitat 
description.  Constituent  elements  are 
the  physical  characteristics  of  an  area 
that  are  essential  to  the  recovery  of  the 
species.  Principal  constituent  elements 
may  include,  but  are  not  limited  to, 
spawning  substrates,  food  resources, 
water  quality  or  quantity,  and 
vegetation  and  specific  soil  types. 
Examples  of  principal  constituent 
elements  for  Snake  River  sockeye  and 
chinook  salmon  may  include:  The 
percent  of  preferred  substrates  in 
spawning  areas  of  the  Stanley  Basin  of 
the  Salmon  Riven  water  temperatures  in 
the  Snake  Riven  water  quantity  and 
velocity  in  the  Snake  and  Columbia 
Rivers  during  various  periods; 
downstream  and  upstream  passage 
facilities  at  Snake  and  Columbia  River 
dams;  riparian  vegetation  of  spawning 
and  rearing  areas:  and  shallow-water 
nearshore  feeding  areas  in  the  Snake 
and  Columbia  Rivers. 
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Together  with  identifying  those  areas 
possessing  essential  features,  and  listing 
principal  constituent  elements,  it  is  also 
necessary  to  identify  human  activities  or 
natural  events  subject  to  Federal  action 
or  approval  that  pose  a  threat  to 
essential  features,  and  determine  where 
improvements  in  constituent  elements 
are  needed  to  achieve  recovery  of  a 
species. 

Dated:  October  8, 1991. 
WUliam  W.  Fox,  |r.. 
Assistant  Administrator  for  Fisheries. 
|FR  Doc.  91-24677  Filed  10-11-31;  8:45  am) 

BILUNO  CODE  3510^23-M 


Intent  To  Conduct  Public  Scoping 
Meetings  on  ttte  Proposed  Thunder 
Bay  National  Marine  Sanctuary  and 
Intent  To  Prepare  Draft  Environmental 
Impact  Statement  and  Matiatement 
Plan 

agency:  Sanctuaries  and  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce. 
ACTIOM:  Notice  of  intent  to  hold  public 
scoping  meetings  and  prepare  draft 
environmental  impact  statement  and 
management  plan. 

SUMMARY:  Notice  is  hereby  given  that 
the  Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management  (OCRM),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
US.  Department  of  Commerce  is 
considering  Thunder  Bay,  Michigan,  for 
designation  as  a  national  marine 
sanctuary.  NOAA  will  hold  public 
scoping  meetings  to  gather  information 
to  determine  the  range  and  significance 
of  issues  related  to  sanctuary 
designation  and  mangement.  The 
meetings  will  be  held: 

Tuesday,  October  29, 1991,  at  7  p.m.  in 
room  t03A  of  the  Kellogg  Center, 
Michigan  State  University,  East  Lansing. 
MI  48824,  and  Wednesday,  October  30, 
1991,  a1 7  p.m.  in  the  Council  Chambers 
of  the  Alpena  City  Hall,  208  North  First 
Street,  Alpena,  MI  49707.  All  interested 
persons  are  invited  to  attend. 
FOR  FURTHER  lUFORMATION  CONTACT: 
Patmarie  S.  Maher  or  Susan  E.  Durden, 
NOAA  Sanctaaries  and  Reserves 
Division,  1825  Connecticut  Avenue  NW., 
room  714,  Washingtoa  DC  20235,  (202) 
606-4122. 

SUfiPLEMENTARV  HIFORMATKMi:  Title  III 
of  the  Marine  Protection,  Research,  and 
Sanctuaries  Act  of  107Z  as  amended,  16 
U.S.C.  1431  et  seq.  (the  Act),  authorizes 


the  Secretary  of  Commerce  to  designate 
areas  of  coastal  and  ooean  waters,  the 
Great  Lakes  and  their  connecting 
waters,  and  submerged  lands  over 
which  the  United  States  exercises 
jurisdiction,  consistent  with 
international  law,  as  national  marine 
sanctuaries.  The  purpose  of  designating 
national  marine  sanctuaries  is  to  protect 
and  manage  distinctive  areas  of  the 
marine  environment  for  those 
conservation,  recreational  ecological, 
historical,  research,  educational  or 
aesthetic  values  which  give  these  areas 
special  national  significance.  The  Act  is 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  through  the  National  Ocean 
Service  (NOS)  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
Sanctuaries  and  Reserves  Division 
(SRD). 

Natural  Resources:  The  highly 
sculptured  limestone  bedrock,  the 
undulatory  pattern  of  the  submerged 
terraces  and  scarps,  and  the  extreme 
gradations  in  sediment  size  composition 
create  a  variety  of  biological  niches  in 
the  Tunder  Bay  area.  Marsh  vegetation 
along  the  edges  of  the  Michigan  Islands 
provides  ababitat  andlireeding  area  for 
thousands  of  colonial  nesthig  birds  such 
as  ring-billed  gulls,  common  terns,  and 
herring  gulls.  Thunder  Island  alone  hosts 
11,000  breeding  pairs  of  shorebirds. 

Scarecrow  Island,  part  of  the 
Michigan  Islands  National  Wildlife 
Refuge,  has  the  greatest  variety  of 
nesting  birds  in  the  National  Wildlife 
Refuge.  The  gra\el  shoreline  is  heavily 
used  by  herring  and  ring-billed  gulls, 
while  many  waterfowl  (including  great 
blue  herens  and  cormorants)  are 
observed  nesting  along  the  shores  and 
within  the  bays.  The  American  osprey 
and  the  American  bald  eagle, 
endangered  species,  have  also  been 
observed  within  the  area  as  well  as  the 
rare  sandhill  crane. 

The  various  geolc^ic  sites,  including 
the  Misery  Bay  Sinkhole  and  the 
Thunder  Bay  Island  Rock  Wall  as  well 
as  the  numerous  shipwreck  sites,  serve 
as  a  habitat  for  20  species  of  gamefish. 
Alewives,  carp,  black  bass,  smallmouth 
bass,  catfish,  brown  trout  steelfaead, 
splake,  northern  pike,  and  yellow  perch 
can  be  observed  within  and  around 
these  sites.  Chinook  sahnon,  rainbow 
trout,  brown  trout  splake,  and  steelhead 
are  annually  stocked  by  the  Michigan 
Department  of  Natural  Resources  in  the 
inland  rivers  that  feed  Thunder  Bay. 

Human  Uses:  Situated  in  an  area  of 
medium  population  density,  the  area  is 
primarily  used  for  recreational  boating, 
diving,  and  nature  appreciation.  Three 
interesting  underwater  geological  sites 
(Rock  Wall,  Misery  Bay  Sinkhole,  and 


the  North  Point  Reef  forming  the 
northern  boundary  of  Thunder  Bay)  and 
83  identified  shipwrecks  attract  large 
numbers  of  gamefish,  anglers,  and 
recreational  divers  to  the  area.  The 
shipwrecks  include  wood-hulled 
schooners,  steamers,  barges,  Gneat 
Lakes  tugboats,  a  steel-hulled  steamer, 
and  an  oceangoing  freighter.  Much  of 
the  area  is  not  easily  accessible,  though 
some  is  vistted  by  the  more  serious 
naturalists  and  birdwatchers. 

The  State  of  Michigan  owns  the 
waters,  lake  bed,  islands,  and  much  of 
the  shore  adjacent  to  Thunder  Bay.  The 
area  is  presently  included  in  Michigan's 
Underwater  Preserve  System 
administered  by  the  Michigan 
Department  of  Natural  Resources  in 
cooperation  with  the  Department  of 
State,  Division  of  History.  The 
Underwater  Preserve  System  seeks  to 
prevent  damage  to  sunken  ships  by 
regulating  the  salvage  of  historical  or 
cultural  resources  in  the  Preserves. 

Four  islands  within  this  site  are  nature 
preserves.  Two  islands  are  managed, 
primarily  to  protect  migratory  and 
nesting  birds,  as  part  of  the  Michigan 
Island  National  Wildlife  Refuge;  two  are 
owned  by  die  Michigan  Nature 
Association. 

The  Designation  Process:  Selection  of 
a  site  as  an  Active  Candidate  formally 
initiates  the  National  Environmental 
Policy  Act  (NEPA)  process  (Notice  of 
Active  Candidacy  appeared  in  the 
Federal  Register  on  Monday,  |uly  15, 
1991);  NOAA  will  prepare  a  Draft 
Environmental  Impact  Statement  and 
Management  Plan  (DEIS/MP)  to 
examine  management,  boundary  and 
regulatory  alternatives  associated  with 
Sanctuary  designation. 

The  management  plan  to  be  prepared 
for  the  proposed  Sanctuary  will  specify 
the  goals  and  objectives  of  Sanctuary 
designation  and  will  describe  programs 
for  resource  protection.  The  plan  will 
identify  specific  needs  and  priorities 
related  to  resource  protection,  research, 
monitoring,  education  and  interpretation 
at  the  proposed  Sanctuary.  It  will 
contain  an  administrative  plan  and 
budget  as  well  as  a  discussion  of 
volunteer  programs,  public  access, 
visitor  use  policies,  and  facilHies 
development  needs.  The  various 
administrative  and  regulatory 
alternatives  for  Sanctuary  management 
will  be  analyzed  and  preferred 
alternatives  recommended. 

Formal  opportunities  for  public 
participation  in  NOAA's  development  of 
a  draft  environmental  impact  statement 
and  mangement  plan  will  be  provided 
through  the  October  scoping  meetings, 
solicitation  of  comments  on  the  DEIS/ 
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MP  document,  and  public  hearings. 
Information  will  be  provided  to 
interested  individuals  on  a  regular  basis 
and  on  request. 

The  October  scoping  meetings  will 
attempt  to  identify  issues  in  establishing 
a  Thunder  Bay  National  Marine 
Sanctuary  and  generate  suggestions  for 
resolving  them.  Topics  for  discussion 
will  include  the  following:  (1)  Boundary 
alternatives;  (2)  management 
allemativos;  (3)  resource  protection 
regimes;  (4)  interpretive  opportunities; 
and  (5)  research  opportunities. 

Speakers  are  asked  to  provide  a 
written  copy  of  their  statement  at  the 
meetin;;?.  It  is  planned  that  presentations 
will  be  limited  to  five  (5)  minutes  in 
length  to  ensure  that  all  speakers  have  a 
chance  to  speak. 

Dated:  October  7, 1991. 
Federal  Domestic  Assistdnce  Catalog 
Number  11.429  Marine  Sanctuary  Program. 
Frank  W.  Malooey, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 

(FF  Doc.  91-24663  Filed  10-11-91;  8:45  »m| 

BILLING  COOC  351(M»-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Speculative  Position  Limits- 
Exemptions  From  Commission  Rule 
1.61;  Chicago  Mercantile  Exchange 
Proposed  Amendments  to  Rules 
3902.D,  500 I.E.  3010.F,  3012.F,  3013.F, 
3G15.F,  4604,  and  Deletion  of  Rules 
3302.F,  5001. G,  3010.H.,  3012.H, 
3013.H,and3015.H 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  exchange 

rule  changes;  request  for  comments. 

summary:  Exchanges  are  required  under 
Rule  1.61  of  the  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
"Commission").  17  CFR  1.61  (1991),  to 
establish  speculative  position  limits  for 
all  option  and  futures  contract  markets 
which  do  not  have  Commission-set 
speculative  position  limits. 
Nevertheless,  Commission  Rule  1.61(e), 
17  CFR  1.81(e).  provides  that  an 
exchange  may  submit  for  Commission 
jipproval  exemptions  from  these 
requirements  which  are  consistent  with 
the  purposes  of  the  rule.  The  Chicago 
Mercantile  Exchange  ("CME"  or 
"Exchange"),  on  July  18. 1991.  submitted 
for  the  Commission's  approval,  under 
section  5a(12)  of  the  Commodity 
pjcchange  Act,  7  U.S.C.  7a(12)  (1986). 
dnd  Commission  Rule  1.61(e),  proposed 
amendments  to  certain  of  the  CME's 
.speculative  position  limit  rules. 


In  particular,  the  CME  has  proposed 
to  amend  its  rules  3902.D.  500l£.  3010.F, 
301 2.F,  3G13.F,  3015.F.  4604.  and  to  delete 
rules  3902.F.  5001.G,  3010.H,  3012Ji 
3013.H.  and  3015.H.  These  proposals 
would  "substitute  position 
accountability  *  *  *  for  speculative 
positions  limit  rules  for  both  futures  and 
options  on  futures  for  the  following 
contracts: 

(1)  Three-month  Eurodollars,  (2) 
Deutsche  marks,  (3)  Japanese  yen,  (4) 
pounds  sterling,  and  (5)  Swiss  francs." 
These  proposals  would  replace  the 
current  speculative  position  limits  in  the 
above  contract  markets  with  a  provision 
that  for  those  owning  or  controlling 
positions  in  excess  of  the  current  limit 
levels  "shall  provide,  in  a  timely 
fashion,  upon  request  by  the  Exchange, 
information  regarding  the  nature  of  the 
position,  trading  strategy,  and  hedging 
information  if  applicable." 

The  Commission  is  of  the  view  that 
obtaining  public  comment  on  these 
proposed  rule  amendments  will  aid  it  in 
its  consideration  of  the  CME's 
submission.  Accordingly,  the 
Commission  is  hereby  providing  notice 
of.  and  requesting  public  comment  on. 
these  proposed  exchange  rule 
amendments.  In  addition,  the 
Commission  is  requesting  public 
comment  on  the  criteria  which  it  deems 
would  be  relevant  to  its  consideration  of 
such  requests  for  exemptions  under  this 
section. 

DATES:  Comments  must  be  received  by 
December  16, 1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC  20581.  attention:  Office 
of  the  Secretariat.  Reference  should  be 
made  to  "Speculative  Position  Limit 
Exemptions." 

FOR  FURTHER  INFORMATION  CONTACT: 
Blake  Imel.  Deputy  Director,  or  Paul  M. 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K.  St.  NW., 
Washington.  DC  20581.  (202)  254-3201. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

Speculative  position  limits  have  been 
a  Congressionally  mandated  tool  for  the 
regulation  of  futures  markets  for  over  a 
half-century.  In  particular,  section  4a(l) 
of  the  Commodity  Exchange  Act,  7 
U.S.C.  6a(l)  (1982)  ("Act"),  provides  the 
Commission  with  the  authority  to: 

Fix  such  limits  on  the  amount  of  trading 
which  may  be  done  or  positions  which  may 
be  held  by  any  person  under  contracts  of  sale 
of  such  commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract  market  as 
the  Commission  Hnds  are  necessary  to 


diminish,  eliminate,  or  prevent  such  burdt-n 

*.  Nothing  in  this  section  shall  be 
construed  to  prohibit  the  Commission  frwm 
fixing  different  trading  or  position  limits  for 
different  commodities,  nwirkets.  futures,  or 
delivery  months,  or  for  different  number  of 
days  remaining  until  the  last  day  of  trading  in 
a  contract  *  *  *. 

Section  4a(l)  of  the  Act. 

Consistent  with  this  statutory  scheme, 
the  Commission,  in  1961,  promulgated 
Rule  1.61.  46  FR  50936  (October  16, 1961). 
Rule  1.61  requires  exchanges  to 
establish  speculative  position  limits  for 
all  option  and  futures  contract  markets 
which  do  not  have  Commission-set 
speculative  position  limits.'  The 
Commission  reasoned  that  Rule  1.61 
would  assure  "that  the  exchanges  woukl 
have  an  opportunity  to  employ  their 
knowledge  of  their  individual  contract 
markets  to  propose  the  position  limits 
they  believe  most  appropriate."  Id.  at 
50940. 

Commission  Rule  1.61(a)(2) 
establishes  the  criteria  which  exchanges 
must  consider  in  setting  speculative 
position  limits  "that  will  accomplish  the 
purposes  of  this  section."  17  CFR 
1.61(a)(2)(1990).  Among  these  criteria  are 
position  sizes  customarily  held  by 
speculative  traders  on  such  market  *  '  '.  In 
addition  to  the  above  or  upon  a 
determination  that  the  above  standard  is 
inappropriate  for  setting  such  limits,  a 
contract  market  may  base  its  dpterminalion 
on  other  factors  which  may  include  breadth 
and  liquidity  of  the  cash  market  underlying 
each  delivery  month  ar>d  the  opportunrly  for 
arbitrage  between  the  futures  market  and 
cash  market  in  the  commodity  underljing  the 
futures  contract. 

17CFRl.61(a)(2)(1991). 

In  addition.  Commission  Rule  1.61 
provides  for  certain  exemptions  from  the 
general  requirement  of  the  rule.  In 
particular.  Commission  Rule  1.61(e) 
provides  that: 

In  addition  to  the  express  e^iemptions 
specified  in  this  section,  a  contract  murkel 
may  provide  and  submit  for  Commission 
approval,  such  other  exemptions  from  its 
position  limits  adopted  pursuant  to 
paragraphs  (a)  or  (b)  of  thi«  section, 
consistent  with  the  purposes  of  this  section. 


■  In  ttiis  regard,  it  shoald  be  nolad  ttiitl  the 
Commission  direttly  administers  speculative 
position  limits  for  futures  contracts  on  doinmtii. 
agricultural  commodities.  See.  17  QVK  150.2.  la 
contrast.  Commission  Rule  1.61. 17  CFR  1.61. 
requires  that  for  all  option  contracts,  and  for  fu'urcs 
contracts  on  all  other  commodities,  exchanges 
adopt  and  enforce  speculative  position  limits. 
Exchange-set  speculative  position  limits  are 
approved  by  the  Commission  under  the  standards 
net  forth  in  Rule  1.61  and  under  section  Sa|12|  of  the 
Act.  Section  4a|5)  of  the  Act  provides  that  viulutiun 
of  such  an  exchage-set  speculative  position  limit 
that  has  been  approved  by  the  Commission.  In 
dddition  to  being  an  enfocceat>te  violation  of 
Rxhange  rules,  is  also  a  violation  of  tke  Act 
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17  CFR  1.61(e)  (1991). 

Generally,  there  are  three  elements  to 
the  regulatory  framework  of  speculative 
position  limits.  They  are  the  levels  of  the 
limits,  the  exemptions  from  them  and 
the  policy  on  aggregating  accounts. 
Since  its  creation,  the  Commission 
periodically  has  reviewed  its  policies 
pertaining  to  these  three  elements.* 

Over  the  last  several  years,  the 
Commission  had  been  engaged  in  a 
thorough  revision  of  its  speculative 
position  policies.  In  this  regard,  the 
Commission  has  modified  and  updated 
speculative  position  limits  by  issuing  a 
clarification  of  its  hedging  definition 
with  regard  to  the  "temporary 
substitute"  and  "incidental"  tests  (52  FR 
27195  (July  20. 1987)).  and  guidelines 
regarding  the  exemption  of  risk- 
management  positions  from  exchange- 
set  speculative  position  limits  in 
financial  futures  contracts.  52  FR  34633 
(September  14. 1987).  Moreover,  the 
Commission  completely  revised  Federal 
speculative  position  limits,  adding 
Federal  speculative  position  limits  for 
soybean  meal  and  soybean  oil.  and 
amending  the  structure  and  levels  of  the 
Federal  speculative  position  limits.  52 
FR  38914  (October  20. 1987).  In  addition, 
the  Commission  promulgated 
Commission  Rule  150.3(a)(4).  an 
exemption  from  speculative  position 
limits  for  the  positions  of  multi-advisor 
commodity  pools  and  other  entities 
which  use  independent  account 
controllers.  See,  Commission  Rule  150.3, 
as  amended  by  56  FR  14308  (April  9. 
1991).  Most  recently,  the  Commission 
requested  comment  on  Petitions  for 
Rulemaking  by  the  Chicago  Board  of 
Trade  and  the  New  York  Cotton 
Exchange  to  increase  the  levels  of  the 
Federal  limits  and  to  amend  certain 
exemptions  therefrom.  56  FR  37049 
(August  2. 1991). 

II.  Proposed  CME  Rule  Amendments 

The  CME.  on  July  18. 1991.  submitted 
for  Commission  approval  under  Section 


•  Inilially.  for  example,  the  Commission  redefined 
•hedging"  (42  FR  42748  (August  24. 1977)).  raised 
speculative  position  limits  In  wheat  (41  FR  35060 
(August  19. 1976)).  and  in  1979  issued  its  Statement 
of  Policy  On  Aggregation  of  Accounts  and  Adoption 
of  Related  Reporting  Rules  ("1979  Aggregation 
Policy").  44  FR  33839  ()une  13. 1979). 

In  the  1979  Aggregation  Policy,  the  Commission 
pro\ided  guidance  to  futures  commission  merchants 
and  others  regarding  the  aggregation  of  positions  for 
participants  In  controlled  and  guided  account 
programs.  Specifically,  the  1979  Aggregation  Policy 
provided  guidance  with  respect  to  the  meaning  of 
the  "control"  criterion  of  the  aggregation  standard 
contained  In  section  4a  of  the  Act.  The  1979 
Aggrcgdlion  Policy  stated  that  FCMs  arc  deemed  to 
control  all  discretionary  customer  accounts  and 
accounts  which  are  part  of  a  customer  trading 
program  unless  specified  conditions  indicative  of 
Ihe  dbsent:e  of  control  exist. 


5a(12)  of  the  Act  proposed  amendments 
to  CME  rules  3902.D.  5001.E,  3010.F, 
3012.F.  3013.F.  3015.F..  4604.  and  the 
deletion  of  rules  3902.F,  5001.G.  3010.H.. 
3012.H.  3013.H..  and  3015.H.  These 
proposals  would  "substitute  position 
accountability  *  *  *  for  speculative 
positions  limit  rules  for  both  futures  and 
options  on  futures  for  the  following 
contracts:  (1)  Three-month  Eurodollars. 
(2)  Deutsche  marks,  (3)  Japanese  yen.  (4) 
pounds  sterling,  and  (5)  Swiss  francs." 
In  particular,  the  CME  proposals  would 
replace  the  current  speculative  position 
limits  in  the  above  contract  markets 
with  a  provision  requiring  traders  who 
own  or  control  positions  in  excess  of  the 
current  limit  levels  to  "provide,  in  a 
timely  fashion,  upon  request  by  the 
Exchange,  information  regarding  the 
nature  of  the  position,  trading  strategy, 
and  hedging  information  if  applicable." 
In  proposing  these  exemptions  from 
Commission  Rule  1.61.  the  CME  has  not 
differentiated  the  level  of  exchange 
supervision  between  contracts  for 
foreign  currencies  and  the  other  highly 
liquid  contracts  on  financial 
instruments. 
In  this  regard,  the  CME.  states  that 

[t|he  existence  or  absence  of  the  pilot 
program  substituting  position  accountability 
for  speculative  position  limits  for  futures  and 
options  on  Eurodollars,  pound  sterling, 
Deutsche  marks,  Japanese  yen,  and  Swiss 
francs  will  not  in  any  way  hinder  or  limit  the 
CME  Market  Surveillance  Department's 
authority  to  collect  routinely  or  otherwise 
request  as  necessary  market  position 
information  from  clearing  members  or 
individual  members  of  the  CME  concerning 
any  position  or  accumulation  of  any  positions 
held  in  the  contract  markets  represented 
under  the  pilot  program.  The  substitution  of 
the  position  accountability  rule  in  place  of 
the  speculative  position  limit  rules  makes  it 
clear  to  all  market  participants  that  the 
Exchange,  may  require  timely  submission  of 
'information  regarding  the  nature  of  the 
position,  trading  strategy.'  and  hedging 
information  if  applicable,  for  any  entity 
controlling  positions  in  excess  of  the  former 
speculative  position  limits.  The  CME  Market 
Surveillance  Department  will  continue  to 
detect  and  prevent  any  attempted  market 
manipulation.  The  CME  insists  on  orderly 
acquisitions  and  liquidations  of  positions 
held  on  the  Exchange  regardless  of  whether 
individual  contract  markets  are  included  in 
the  pilot  program  substituting  position 
accountability  for  speculative  position  limits. 

III.  Criteria  for  Considering  Such 
Exemptions 

Based  upon  its  over  ten-years 
experience  overseeing  the  exchange-set 
speculative  limits  required  under 
Commission  Rule  1.61,  the  Commission 
believes  that  certain  modifications  to 
the  structure  of  these  exchange-set 
speculative  limits  may  be  warranted,  at 


least  on  a  limited  basis.  In  the  ten  years 
since  Rule  1.61  was  promulgated,  the 
Commission  has  noted  the  continued 
growth  in  the  depth  and  liquidity  of 
futures  and  option  contracts  on  foreign 
currencies  and  in  certain  financial 
futures  or  options  contracts.  This 
continuing  growth  may  have 
implications  for  the  continuing  need  for 
speculative  position  limits,  as  currently 
structured,  in  those- markets.  Consistent 
with  this  view,  in  May  1991.  a  subgroup 
of  the  Commission's  Regulatory 
Coordination  Advisory  Committee 
recommended  that  the  Commission 
reconsider  the  continued  efficacy  of  the 
limits  in  various  of  the  financial 
commodities. 

In  this  regard,  the  above  CME  request 
for  exemptions  under  1.61(e)  is  the  first 
received  by  the  Commission  which  is 
applicable  to  all  trading  in  a  particular 
contract  market,  as  opposed  to  a 
specific  type  of  transaction  or  trading 
strategy.  It  therefore  follows  that,  in 
determining  whether  or  not  to  grant  such 
an  exemption,  the  Commission  must 
determine  whether  the  exemption  is 
appropriate  in  light  of  the  nature  of  the 
particular  contract  market  for  which  the 
exemption  is  sought.  The  Commission 
believes  that  its  consideration  of  these 
issues  of  first  impression  may  be  aided 
by  obtaining  public  comment  on  the 
CME's  request  for  these  exemptions. 
The  Commission  further  believes  that,  to 
aid  the  public's  understanding  of  these 
issues,  it  should  make  clear  the  criteria 
under  Commission  Rule  1.61  which  are 
relevant  to  its  determination  whether  to 
approve  the  CME's  proposed  rule 
amendments. 

As  discussed  above,  Rule  1.61 
provides,  in  certain  instances,  that  the 
factors  upon  which  speculative  position 
limits  may  be  based  include,  among 
others,  the  "breadth  and  liquidity  of  the 
cash  market  underlying  each  delivery 
month  and  the  opportunity  for  arbitrage 
between  the  futures  market  and  cash 
market  in  the  commodity  underlying  the 
futures  contract."  Based  upon  its  over 
ten-years  experience  in  administering 
Rule  1.61.  the  Commission  believes  that 
exemptions  for  three  classes  of  futures 
and  option  contracts  with  varying 
degrees  of  exchange  supervision  for 
each  class  could  be  appropriately 
considered  under  the  above  criteria  of 
Rule  1.61.  These  are  futures  contracts  on 
foreign  currencies  and  options  thereon, 
and  futures  and  options  on  financial 
instruments  which  have  been  divided 
into  two  broad  categories  by  the  relative 
degree  of  liquidity  in  the  futures  and 
option  markets. 

First,  for  futures  contracts  on  foreign 
currencies  and  options  thereon,  requests 


Federal  Register  /  Vol.  56.  No.  199  /  Tuesday,  October  15.  1991  /  Notices 


51689 


fur  exemptions  would  be  appropriate 
from  all  of  the  requirements  under  Rule 
1.61  thdt  exchanges  set  a  speculative 
position  limit.  This  would  be  based  upon 
the  nearly-inexhaustible  deliverable 
supply  of  major  foreign  currencies,  such 
as  those  currently  traded,  coupled  with 
the  very  high  liquidity  of  the  underlying 
cash  markets  and  the  ease  of  arbitrage 
between  the  cash  and  futures  markets. 
The  Commission  believes,  based  upon 
its  ten  years  of  oversight  of  exchange- 
set  speculative  limits,  that  this  nearly- 
inexhaustible  deliverable  supply,  which 
is  readily  arbitraged  with  the  futures  or 
options  contract,  substantially  lessens 
the  threat  of  market  manipulation  or 
distortions  caused  by  large  speculative 
positions.  In  this  regard,  it  should  be 
noted  that  the  relative  depth  of 
deliverable  supplies  for  futures  and 
option  contracts  on  foreign  currencies  is 
unique. 

Secondly,  exemptions  under  Rule 
1.61(e)  for  futures  contracts  and  options 
on  certain  financial  instruments  which 
exhibit  the  highest  degree  of  liquidity  in 
both  the  futures  and  cash  markets, 
would  be  considered  separately  from 
those  on  foreign  currencies.  Similar  to 
futures  and  option  markets  on  foreign 
currencies,  these  markets  are  also 
readily  arbitraged.  In  addition,  they 
have  very  large,  although  not 
inexhaustible,  deliverable  supplies  or 
are  cash-settled  on  a  broad,  liquid  cash 
market.' 

For  this  class  of  contract,  which  has 
the  greatest  degree  of  liquidity  in  the 
futures,  option  and  underlying  cash 
markets,  the  Commission,  based  upon 
its  experience,  believes  that  any 
exemption  considered  under 
Commission  Rule  1.61(e)  which  deletes 
an  absolute  position  limit,  nevertheless 
should  include  a  level  which  would 
trigger  distinct  reporting  requirements 
by  a  trader  at  the  request  of  the 
applicable  exchange.  The  Commission 
believes  that  although  these  contract 
markets  may  appropriately  be  exempt 
from  enforcing  a  limitation  on 
establishing  speculative  positions  above 
the  specified  level,  the  exchanges  at  a 
minimum,  should  retain  explicit 
authority  to  obtain  additional 
information  regarding  such  very  large 
positions,  where  appropriate. 

This  triggering  level  could  be 
maintained  at  the  current  levels  for 
speculative  position  limits.  Positions  in 
excess  of  the  specified  level  should 


•  Whtl«?  a  cash  »e»tlemen»  contr.iel  may  nol  hnve 
dehverablt  supplies  per  se.  the  natvrn  and  (i«>pth  at 
the  cash  nwrkel  undertymg  the  ffaneratMn  of  Ike 
cash  settlement  price  dlfTer!)  among  contracts. 
Arcoi^ingly.  concerns  over  the  depth  and  tiqii»it(ly 
of  the  cash  market  may  be  qutte  similar  for  bo<l» 
physical  d^Kvery  and  cosh-aeltied  contract*. 


automatically  trigger  the  requirement  to 
respond  to  such  special  requests  by  the 
exchange  for  information.  The 
information  required  to  be  provided 
upon  such  a  request  could  be  similar  to 
that  which  currently  is  provided  by 
traders  seeking  a  hedge  exemption  in 
order  to  exceed  the  current  limits. 
Unless  such  a  request  has  been  made, 
however,  the  trader  would  have  no 
additional  reporting  or  other  obligations 
as  a  consequence  of  the  size  of  the 
positions  beyond  that  required  of  any 
large  trader  under  the  large  trader 
reporting  systems  of  the  Commission 
and  the  exchanges.  See.  e.g.,  17  C.F.R. 
Parts  15, 16, 17, 18  and  21  (1991). 

Thirdly,  for  contract  markets  on 
financial  instruments  having  a  highly 
liquid  futures  or  cash  market,  but  not  of 
the  same  magnitude  as  those  in  the 
highest  class,  the  Commission  believes 
that  a  request  for  an  exemplion  from 
Rule  1.61  which  deletes  the  current 
absolute  limitation  on  speculative 
positions  should  include  a  level 
triggering  the  reporting  requirements 
discussed  above,  and  additionally,  the 
automatic  consent  of  the  trader,  when  so 
ordered  by  the  exchange  acting  in  its 
discretion,  not  to  increase  further  those 
positions  which  exceed  the  triggering 
level. 

Although  the  Commission  believes 
that  for  these  contracts  an  exemption 
from  a  speculative  position  limit  which 
is  an  absolute  prohibition  on  holding 
positions  above  the  stated  size,  may  be 
appropriate,  some  degree  of  exchange 
supervision  over  such  very  large 
positions,  beyond  a  mere  reporting 
requirement,  is  warranted.  While 
exchanges  would  retain  the  authority  to 
order  traders,  in  appropriate 
circumstances,  not  to  increase  further 
such  very  large  positions,  the  need  for 
specific  approval  for  holding  such 
positions  routinely  or  for  applications 
for  exemption  from  a  "limit"  could  be 
eliminated. 

Finally,  the  Commission  notes  that 
any  request  for  such  an  exemption  must 
include  appropriate  plans  for  the 
continueti  surveillance  and  exchange 
superxision  of  trading  in  these  contract 
markets.  In  this  regard,  the  Commission 
notes  that  any  exemptions  that  it  grants 
will  be  closely  monitored  and  that  the 
operation  of  the  exemption  will  be 
reviewed  by  the  Commission  after  an 
appropriate,  initial  period. 

Based  upon  the  above  discussion  of 
the  CME's  request  and  the  criteria  under 
Commission  Rule  1.61  which  the 
Commission  has  identified  as  relevant 
to  its  determination,  the  Commission  is 
requesting  public  comment  8pecifi<;ally 
on  the  following  issues. 


(1)  What  are  the  costs  and  benefits  to 
the  market  and  to  market  participants  of 
permitting  exemptions  from  exchange- 
set  speculative  position  limits  for  futures 
and  options  on  foreign  currencies  and 
on  certain  financial  instruments  under 
the  criteria  outlined  above? 

(2)  Are  there  any  adverse  effects  from 
permitting  the  exemptions  from  Rule 
1.61  discussed  above? 

(3)  Speculative  position  limits  have 
various  regulatory  effects,  including 
helping  to  ensure  orderly  trading  and 
aiding  in  preventing  manipulation  or 
other  pricing  distortions.  To  what  extent 
are  the  current  speculative  position 
limits  for  futures  and  option  contracts 
on  foreign  currencies  and  on  certain 
financial  instruments  necessary  to 
achieve  these  effects  and  will  the 
alternatives  discu.ssed  above,  and,  in 
particular  the  proposal  of  the  CME, 
address  these  regulatory  effects?  Are 
regulatory  safeguards  beyond  those 
discussed  above  necessary  to  achieve 
those  regulatory  effects? 

(4)  Are  there  other  regulatory 
alternatives  which  the  Commission 
should  consider  in  determining 
appropriate  criteria  for  these 
exemptions? 

(5)  Should  the  Commission  consider 
additional  or  different  criteria  in 
considering  these  exemptions? 

Issued  in  Washington.  DC  tttis  8th  day  of 
October.  1991.  by  the  Commission. 
Lynn  K.  CHbert, 

Deputy  Secretary  of  the  Commisshn. 
|FT?  Doc.  91-24672  Filed  10-11-91;  8:«  an>| 

BILLING  COOe  USI-OI-M 


Coffee,  Sugar  &  Cocoa  Exchange: 
Proposed  Amendments  Relating  to 
Deliverable  Growttis  for  ttie  Coffee 
"C"  and  Euro-Differential  Coffee 
Futures  Contracts 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract  rule 
change. 

summary:  The  Coffee.  Sugar  &  Cocoa 
Exchange  ("CSCE")  has  submitted 
proposed  amendments  to  its  coffee  "C" 
and  Euro-differential  coffee  futures 
contracts  that  would  delete  unwa!>hed 
Ethiopian  coffee  as  a  deliverable 
growth.  In  accordance  with  section 
5a(12)  of  the  Commodity  Exchange  Art 
and  acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  the  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined,  on  behalf  of  the 


51690  Federal  Register  /  Vol.  56,  No.  199  /  Tuesday,  October  15.  1991  /  Notices 


Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 
DATES:  Comments  must  be  received  on 
or  before  November  14, 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
proposed  deletion  of  unwashed 
Ethiopian  coffee  as  a  deliverable  growth 
for  the  CSCE  coffee  "C"  and  Euro- 
differential  coffee  futures  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  V.  Linse,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  (202) 
254-7303. 

SUPPLEMENTARY  INFORMATION:  The 
coffee  "C"  and  Euro-differential  coffee 
futures  contracts  currently  provide  for 
the  delivery  of  washed  arabica  coffee  of 
18  different  growths  and  unwashed 
arabica  coffee  of  Ethiopia.  The  proposed 
amendments  would  effectively  eliminate 
unwashed  Ethiopian  coffee  as  a 
deliverable  growth.  Specifically,  the 
proposed  amendments  would  state  that 
the  last  dale  on  which  unwashed 
Ethiopian  coffee  could  be  submitted  to 
the  Exchange  for  grading  and 
certification  for  delivery  on  the  coffee 
"C"  and  Euro-differential  coffee  futures 
contracts  would  be  December  31, 1992. 
Unwashed  Ethiopian  coffee  certified  for 
delivery  prior  to  December  31. 1992, 
would  continue  to  be  deliverable  on  the 
contracts  until  the  CSCE's  certifications 
of  eligibility  of  such  coffee  for  futures 
delivery  are  canceled  by  the  coffee's 
onwers. 

According  to  the  CSCE.  unwashed 
Ethiopian  coffee  was  originally  added  as 
a  deliverable  growth  to  the  coffee  "C" 
contract  in  1982  to  increase  the 
deliverable  supply  available  for  that 
contract  during  a  time  when  supply  was 
restricted.  According  to  the  CSCE. 
inclusion  of  unwashed  Ethiopian  coffee 
as  a  deliverable  growth  is  no  longer 
necessary  to  assure  an  adequate 
deliverable  supply  for  the  coffee  "C" 
contract  due  to  changes  in  the  coffee 
market  since  the  late  1970s  and  early 
1980s.  In  this  respect,  the  CSCE  said  that 
.  currently  available  deliverable  stocks  of 
coffee  at  U.S.  warehouses  are 
substantially  larger  than  levels  of 
deliverable  stocks  observed  in  the  late 
1970s  and  early  1980s.  The  CSCE 
indicated  that  the  collapse  of  the 
International  Coffee  Agreement  in  1989 
contributed  to  the  current  high  levels  of 


coffee  supplies.  Finally,  the  Exchange 
also  said  that  unwashed  Ethiopian 
coffee  was  never  considered  to  be  a 
good  substitute  for  the  washed  coffees 
deliverable  on  the  coffee  "C"  contract 
because  it  differs  significantly  from 
them  in  its  characteristics,  uses  and 
price.' 

The  Commission  is  specifically 
requesting  comments  with  respect  to  (1) 
the  extent  to  which  the  proposed 
deletion  of  unwashed  Ethiopian  coffee 
as  a  deliverable  growth  will  affect  the 
supplies  of  coffee  economically 
available  for  delivery  on  each  of  the 
contracts,  and  (2)  whether  for  each 
contract  the  remaining  deliverable 
growths  will  continue  to  provide  for  a 
deliverable  supply  which  will  not  be 
conducive  to  price  manipulation  or 
distortion. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.,  Washington,  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  materials  submitted  by  the  CSCE 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary. 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC  on  October  8, 
1991. 

Gerald  Gay, 

Director.  Division  of  Economic  Analysis. 
[PR  Doc.  91-24673  Filed  10-11-91:  8:45  am] 

BILUNG  CODE  USI-OI-M 


'  With  respect  to  the  Euro-differential  coffee 
contract,  unwashed  Ethiopian  coffee  was  speciPied 
as  a  deliverable  growth  for  that  contract  when  it 
was  approved  in  March  1991  because  the  structure 
of  the  Euro-differential  coffee  contract  requires  that 
the  same  coffees  be  deliverable  on  both  contracts. 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Inventory  of  Current  DOE  Reporting 
and  Record-Keeping  Requirements 

AGENCY:  Energy  Information 
Administration;  Energy. 

ACTION:  Department  of  Energy's 
inventory  of  energy  information 
collections,  including  reporting  and 
record-keeping  requirements. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  herein  publishes  an 
inventory  of  energy  information 
collections  (including  reporting  and 
record-keeping  requirements)  which  had 
■  Office  of  Management  and  Budget 
(0MB)  approval  on  October  1. 1991,  the 
first  day  of  Fiscal  Year  (FY)  11'92.  The 
inventory  is  published  for  the  use  of 
respondents  and  other  interested 
parties.  DOE's  management  and 
procurement  collections  are  the 
responsibility  of  DOE's  Office  of 
Administration  and  Human  Resource 
Management  and  are  not  included  in 
these  notices. 

The  listing  that  follows  includes  DOE 
energy  information  collections  that  had 
0MB  approval  as  of  October  1. 1991.  For 
each  information  collection  utilizing  a 
structured  form,  part  I  lists  the  current 
DOE  Control  or  form  number,  the  title  of 
the  requirement,  the  O.MB  control 
number,  and  the  OMB  approval 
expiration  date.  Part  II  lists  those 
information  collections  which  do  not 
utilize  structured  forms  and  the 
corresponding  citations  from  the  Code  of 
Federal  Regulations. 

FOR  FURTHER  INFORMATION  CONTACr 

Jay  Casselberry,  Energy  Information 
Administration  (EI-73),  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-2171. 
Information  on  the  availability  of  single, 
blank  copies  of  those  information 
collection  utilizing  structured  forms  can 
be  obtained  by  contacting  the  National 
Energy  Information  Center  (EI-231),  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-8800. 

SUPPLEMENTARY  INFORMATION:  As 
DOE's  energy  information  collections 
are  submitted  for  review  and  approval 
to  OMB  during  FY  1992,  (October  1, 1991 
through  September  30, 1992).  Federal 
Register  notice  will  be  published 
informing  the  public  to  that  effect.  Such 
notices  not  only  provide  an  opportunity 
for  the  public  to  review  and  comment  on 
the  collections  but  also  notify  the  public 
of  proposed  changes  to  the  inventory. 
Questions  concerning  the  inventory  or 
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the  changes  that  take  place  during  FY 
1992  may  be  directed  to  Mr.  Casselberry 
at  the  address  above. 


Statulory  Authority:  Sec.  5(a).  5(b),  13(b). 
dnd  52  Pub.  L.  93-275.  Federal  Energy 
Administration  Act  of  1974.  as  amended.  15 
U.S.C.  §  7649a).  7649b).  772(b).  and  790a. 


Issued  in  Washington,  DC.  October  8, 1991. 
Yvonne  M.  Bishop. 

Director.  Statistical  Standards.  Eiw/yy 
Information  Administmtio-' 


Part  I.— DOE  Active  Information  Cou-ections.  October  1.  I99i  Inventory 


DOE  No. 


Civilian  Radioactive  Waste  Management: 
NWPA-830R-A-G 


RW-859 

Conservation  and  Renewat>le  Energy: 
CE-63A/B 


Economic  Regulatory  Administration: 
ERA-424D 

Energy  Infonnation  Administration: 
EIA-1 


EIA-3 

EIA-4 

EIA-5 

EIA-6 

EIA-7A 

EIA-14 

EIA-20 

EIA-23 

EIA-231* 

EIA-28 

EIA-64A 

EIA-1 76 

EIA-182 

EIA-191 

EIA-191S 

EIA-254 

EIA-412 

EIA-4S7A/G. 

EIA-627 

EIA-759 

EIA-78aA 

EIA-782B 

EIA-782C 

EIA-800 

EIA-801 

EIA-802 

EIA-803 

EIA-804 

EIA-806 

EIA-807 

EIA-810 

EIA-811 

EIA-812. 

EIA-8ia 

EIA-814. 

EIA-8ia 

EIA-817. 

EIA-8ia 

EIA-82a 

EIA-821 

EIA-822A/D.. 
EIA-825i 

EiA-eaa 

EIA-851.. 

EIA-856. 

EIA-857. 


EIA-857S 

EIA-85a. 

EIA-860 

EIA-861 

EIA-863 

EIA-867 

EIA-871A/F.. 
EIA-876A/E.. 

EIA-877 

EIA-«7e 


Title 


Standard  Contract  for  Disposal  of  Spent  Nuclear  Fuel  and /or  High  Level 
Waste  (R— Contract  is  on  standby  A-F— Annual  report  is  on  standtjy; 
G— Quarterly.  Report— Standard  Remittance  Advice. 

Nuclear  Fuel  Data 


Annual  Solar  Thermal  Collector  Manufacturers  Survey  and  Annual  Ptwto- 
voltaic  Module/Cell  Manufacturers  Survev. 

Tertiary  Incentive  Program  Annual  Report  of  prepaid  Expenses 


Weekly  Coal  Monitoring  Report— General  Industnes  and  Blast  Furruces 
(Standby). 

Quarterly  Coal  Consumption  report— Manufactunng  Plants 

Weekly  Coal  Monitoring  Report— Coke  Plants  (Standby  Form 

Coke  Plant  Report— Quarterly 

Coal  Distribution  Report 

Coal  Production  Report 

Refiners'  Monthly  Cost  Report _ 

Weekly  Telephone  Survey  of  Coal  Burning  UtiHties  (Standby  Form) 

Annual  Survey  of  Domestic  Oil  and  Gas  Reserves 

Oil  and  Gas  Well  Operator  List  Update  Report 

Financial  Reporting  System 

Annual  Report  of  the  Ongin  of  Natural  Gas  Liquids  production 

Annual  Report  of  Natural  and  Suppierr>ental  Gas  Supply  and  Disposition 

Domestic  Crude  Oil  First  Purchase  Report 

Underground  Natural  Gas  Storage  Report 

Underground  Gas  Storage  Report 

Semiannual  Report  on  Status  of  Reactor  Construction 

Anual  Report  of  Public  Electric  Utilities 

Residential  Energy  Consumption  Survey „ 

Annual  Quantity  and  Value  of  Natural  Gas  Report 

Monthly  Power  Plant  Report 

Refiners'/Gas  Plant  Operators'  Monthly  Petroleum  Product  Sales  Report 

Resellers'/ Retailers'  Monthly  Petroleum  Product  Sales  Report 

Monthly  Report  of  Petroleum  Products  Sold  into  States  for  Consumption 

Weekly  Refinery  Report 

Weekly  Bulk  Terminal  Report _ „ 

Weekly  Product  Pipeline  Report „ 

Weekly  Crude  Oil  Stocks  Report „ 

Weekly  Imports  Report 

Weekly  Crude  Watch  Report „ "'"'Z. 

Propane  Telephone  Survey 

Monthly  Refinery  Report 

Monthly  Bulk  Terminal  Report 

Monthly  Product  Pipeline  Report 

Monthly  Crude  Oil  Report .•..: 

Monthly  Imports  Report 

Monthly  Natural  Gas  Liquids  Report 

Monthly  Tanker  and  Barge  Movement  Report 

International  Energy  Agency  Imports/Stoch-at-Sea  Report 

Annual  Refinery  Report '. 

Annual  Fuel  Oil  and  Kerosene  Sales  Report . 

Oxyenate  OperatK>ns  Identrfication  Survey 

Petroleum  Facility  Operator  Identification  Survey 

Monthly  Electnc  Utility  Sales  and  Revenue  Report  with  State  Distributions .... 

Domestic  Uranium  Mining  Production  Report 

Monthly  Foreign  Coide  Oil  Acquisition  Report 

DOE  Monthly  Report  of  Natural  Gas  Purchases  afKl  Deliveries  to  Consum- 
ers. 
DOE  Weekly  Report  of  Natural  Gas  Supplies  and  Detiveries  to  Consumers .. 

Uranium  Industry  Annual  Survey 

Annual  Electric  Generator  Report „... 

Annual  Electnc  Utility  Report _ _.„„.. .._, 

Petroleum  Product  Sales  Identification  Survey..... 

Annual  Nonutility  Power  Producer  Report 

Commercial  Buildings  Energy  Cortsumption  Survey . .... 

Residential  Transportation  Energy  Consumption  Survey ...„.__.„.. 

Winter  Heating  Fuels  Telephone  Survey 

Daily  Motor  Gasoline  Price  Survey 


0MB        i 
control  No 


19010260 

19010287 
19010292 

19030069 

19050167 

190S0167 

19050167 

19050167 

19050167 

19050167- 

19050174 

19050167 

19050057 

19050057 

19050149 

19050057 

19050175 

19050174 

19050175 

19050175 

19050160 

19050129 

19050092 

19050175 

19050129 

19050174 

19050174 

19050174 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050174 

19050182 

19050165 

19050129 

19050160 

19050174 

19050175 

19050175 
19050160 
19050129 
19050129 
19050174 
19050177 
19050145 
19050066 
19050174 
19050181 


Expiration 
dale 


11/30/93 

11/30/93 
12/31/92 

03/31/93 

03/31/92 

03/31/92 

03/31/92 

03/31/92 

03/31/92 

03/31/92 

12/31/93 

03/31/92 

12/31/91 

12/31/91 

09/30/93 

12/31/91 

12/31/93 

12/31/93 

12/31/93 

12/31/93 

12/31/91 

12/31/92 

05/31/93 

12/31/93 

12/31/92 

12/31/93 

12/31/93 

12/31/93 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

04/30/92 

12/31/93 

12/31/91 

04/30/92 

12/31/92 

12/31/91 

12/31/93 

12/31/93 

12/31/93 
12/31/91 
12/31/92 
12/31/92 
12/31/93 
12/31/91 
05/31/92 
09/30/93 
12/31/93 
11/30/91 
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Part  I —DOE  Active  Information  CoaECTiONS.  October  1, 1991  Inventory— Continued 


DOE  No 


Trtte 


Federal  Energy  Regulatory  Commission: 

FERC-1 

FERC-1-F 

FERC-2 .— . 

FERC-2A 

FERC-6 ; 

FERC-8 

FERC-1 1 

FERC-15 

FERC-16 

-  FERC-73 

FERC-80 

FERC-121 , 


FERC-423 

FERC-561 ■■ 

FERC-580 „- 

FERC-597 

FERC-71 4 

FF^14 

Fossil  Energy: 

EIA-767(3) 

FE-748 

FE-781H 

Intematwoal  AWairs  and  En«fgy  Ernergencies 

IE-411 

IE-417R 

Pohcy.  Safety,  and  Enwironniem  . 

EIA-767(2) - 

PE-872 


Annual  Report  ot  Maior  Electnc  Utilities,  Licensees  and  Otfiers _.. 

Annual  Report  of  Noomaiof  Public  Utilities  and  Licensees 

Annual  Report  for  MaiOf  Natural  Gas  Cornparues 

Annual  Report  of  Nonmaior  Natural  Gas  Companies 

Annual  Report  of  Oil  Pipeline  Companies 

Underground  Gas  Storage  Report 

Natural  Gas  Pipeline  Company  Monttily  Statement 

Interstate  Pipeline's  Annual  Report  of  Gas  Supply 

Report  of  Gas  Supply  and  Requirements 

Service  Life  Data 

Licensed  Hydropower  Development  Recreation  Report 

Application  for  Determination  of  ttie  Manmum  Lawful  Price  Under 
Natural  Gas  Policy  Act  of  1978. 

Monthly  Report  of  Cost  and  Quahty  of  Fuels  for  Electnc  Plants 

Annual  Report  of  Intertocking  Positions 

Fuel  Purchase  Practices 

Customer  Satisfaction  Survey ~ 

Annual  Electnc  Power  System  Report 

Annual  Report  for  Importers  ar»d  Exporters  of  Natural  Gas 


the 


Steam  Electnc  Plant  Operation  and  Design  Report 

Enhanced  OH  Recovery  Annual  Report 

Annual  Report  of  International  Electncal  Export/Import  Data.. 


Coordmalad  Regional  Bulk  Power  Supply  Program  Report.. 
Major  Electnc  Power  System  Emergency  Report 


Steam  Electric  Plant  Operation  and  Design  Report.. 
Fhje  Gas  Oesulfurtzation  Information  System 


0MB 
control  No. 


Expiration 
date 


19020021 

19020029 

19020028 

19020030 

19020022 

19020026 

19020032 

19020037 

19020025 

19020019  I 

19020106  ! 

19020038 

19020024  i 

19020099 

19020137 

19020163 

19020140 

19020027 

19010298  I 
19010291  I 
19010296  I 

19010286 
19010288 

19010267 
19010299 


10/31/91 
10/31/91 
08/31/93 
08/31/93 
08/31/93 
06/30/92 
05/31/93 
06/31/93 
09/30/92 
10/31/92 
11/30/92 
12/31/92 

09/30/93 
07/31/92 
03/31/92 
01/31/94 
12/31/91 
09/30/92 

12/31/92 
06/30/92 
09/30/94 

10/31/93 
05/31/92 

12/31/92 
09/30/93 


Part  II —DOE  Active  Information  Collections.  October  1. 1991  Inventory 

f  Not  utilizing  structured  forms] 


DOE  No. 

Title 

0MB  Control 

Expiration 
date 

CFR  citation 

Econimic  Regutalory  Admtnistra- 
twn: 
ERA-766R 

Recordkeeping  Requirements  of  DOE'S  General 
/Miocatton  and  Pnce  Rules. 

Monitonng  (Omnibus)  report  (stand-by  authonty)... 
Interstate     Pipeline     Curtailment     (Telephone) 

Survey. 

Application  For  Small  Producer  Exemption 

Application  For  License  for  Hydropower  Projects 

Greater  Than  5MW. 
Application  for  License  for  Water  Projects  5MW 

or  Less. 

Application  for  Surrender  o<  Electnc  License 

Application  for  Transfer  of  Electnc  License 

19030073 

19020105 
19020139 

19020006 
19020058 

19020115 

19020068 
19020069 
19020073 
19020079 
19020096 

19020082 

19020083 

19020067 
19020043 

19020092 
19020051 

19020052 

19020055 

19020057 

19020060 

19020061 

09/30/93 

12/31/92 
11/30/93 

12/31/92 
07/31/94 

07/31/94 

10  CFR  210.1. 

by  FERC  Order, 
by  FERC  Order. 

18  CFR  250  10 

18  CFR  4.38.  4.39,  4.40,  4.41.  4.50,  4.51.  4.200- 

.202. 
18  CFR  461.   4.71.  4.92.  4.93,   4107.  4.108. 

Federal  Energy  Regulatory  Com- 
mission; 
FERC-1 6A 

FERC-16AT „ 

FERC-314A             

FERC-500        

FERC-505          

FERC-510 - 

FERC-511                    

4.112.4  113.4.201-202. 
11/30/91      18CFR6.1,6.3. 
10/31/91     18  CFR  9  1.9.2.  9.10. 

FERC-512...._ 

FERC-515             

Anolication  for  Preliminarv  Permit         

9/30/94 
10/31/91 
04/30/92 

01/31/93 

01/31/93 

07/31/92 
10/31/92 

03/31/92 
12/31/92 

12/31/92 

12/31/92 

12/31/92 

04/30/92 

01/31/94 

18  CFR  4.31,  4.32,  4.33,  4.81,  4  82. 

18  CFR  24  1. 

18  CFR  35.  Subpart  A.  35.12-.16.  35.26  35.30. 

35.31.292,301. 
18  CFR  33. 

18  CFR  45. 

18  CFR  11.16. 
18  CFR  34. 

18  CFR  101,201 

18  CFR  2  64  157  30,250.7. 

18  CFR  2.75,   154.91-154.111,   157.23-157.28. 

157.40.  250.5.  250.10. 
18  CFR  2.56(A).  154.91 -.110.  157.301.  250.8-9. 

250.5.  250.14. 
18   L3-H    154.94(K).    270.    271.1100-271.1101. 

271.1103-271.1105. 
18  CFR  2.79.  157.5-^1.  .100.  .201-.218.  159.1. 

284.107.  .127.  .221. 
18  CFR  156.3.156.4.  156.5. 

Hydropcwver  License— Oedaration  of  Intention 

Flpctnc  Rate  Schedule  Fihnos                        

FERC-516 „ „ 

FERC-519 

Disposition  of  FaciM)es,  Mergers,  and  Acquisi- 
tions of  Securities. 

Appkration  for  Authonty  to  hoM  Interlocking  O- 
rectorate  Positiorw. 

Headwater  Benefits 

Application  for  Authonzation  oH  The  Issuance  o» 
Secunties  or  the  /Assumption  of  tjabilities. 

FERC-520 _ - 

FERC-521           

FERC-523       

FERC-525 

FERC-530 

FERC-531 

Gas  Producer  Certificate:  Abandonment/Termi- 
nation. 

Gas  Producer  Certificates:  Hem  Service/ Amend- 
ments. 

Gas  Producer  Rale:  Filing 

Gas  Producer  Rates:  Application  lor  Prodoctiorv 

Relaled  Costs. 
Gas  Pipehne  Certificates  Construction.  Acquiw- 

tion  &  Abandonment 
Gas  Pipeline  Certrficate:  Initial  Service 

FERC-532 

FERC-534 _ _ 

FERC-537.     _      

FERC-538 
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[Not  utilizing  structured  forms] 


DOE  No. 


Title 


0MB  Control 


FERC-539 Gas  Pipehne  Certificate:  Import/Expon  Related... . 

FERC-641 Gas  Pipeline  Certificate.  Curtailment  Plan 

FERC-542 Gas  Pipeline  Rates:  Initial  Rates.  Rate  Change. 

and  PGA  tracking. 
FERC-542A Tracking  and  Recovery  of  Alaska  Natural  Gas 

Transportation  System. 
FERC-543 ,  Gas  Pipeline  Rates:  Purcfiased  Gas  Adjustment 

Tracking. 


Rate  Ctiange  (Formal) 

Rate  Change  (Non-Formal).. 
Certificated  Rate  Filings 


FERC-544 !  Gas  Pipeline  Rates 

FERC-545 1  Gas  Pipeline  Rates 

FERC-546 j  Gas  Pipeline  Rates: 

FERC-547 Gas  Pipeline  Rates:  Refund  Obligations 

FERC-548 Staff  Adjustment  Under  Natural  Gas  Policy  Act 

I     Section  502(c). 

FERC-549(A) Gas  Pipeline  Rates:  Natural  Gas  Policy  Act  Title 

111    Transactions    (Interim    Rule    Emergency 
Clearance). 
FERC-550 0(1  Pipeline  Rates:  Tanft  filings 


FERC-555 Records  Retention  Requirements.. 


FERC-556.. 
FERC-557.. 
FERQ-558. 


FERG^59.. 

FERC-566.. 
FERC-567.. 

FERC-568.. 
FERC-569. 


FERC-570. 

FERG-574.. 
FERC-576.. 


FERC-577.. 


FERC-577(A).. 
FERC-681 


FERC-582.. 
FERC-583.. 
FERC-585.. 

FERC-588. 

FERC-590. 
FERC-592.. 
Fossil  Energy: 
FE-329R.... 


Cogeneration  and  Small  Power  Production 

PURPA  Section  133:  Cost  of  Service  Data 

Format  of  Contract  Summary  for  Applications  for 

Certificates  of  Public  Convenience  and  Neces- 
sity. 
Independent  Producer  Rate  Change  or  Initial 

Billing  Statement. 

Report  of  Utility's  twenty  Largest  Purchasers 

Gas   Pipeline   Certificates:   Annual   Reports  of 

System  Flow  Diagrams  and  System  Capacity. 

Well  Category  Determination 

Establishment  of  Deadlines  for  1st  Sellers  to 

Make  and  Report  Refunds  Refund  Obligation 

(producers). 
Recordkeeping  Requirements  for  Certain  Sales 

of  Natural  Gas. 

Gas  Pipeline  Certificates— Hinshaw  Exemption 

Report  by  Certain  Natural  Gas  Companies  on 

Service  Interruptions. 
Gas  Pipeline  Certificates:  Environmental  Impact 

Statement. 
Gas  Pipeline  Certificates:  Environmental  Impact 

Statement  (Interim  Rule). 
Management  and  Procurement  Reporting  and 

Recordkeeping  Requirements. 
Oil.  gas,  and  Electric  Fees  and  Annual  Charges... 

Hydroelectric  Fees  and  Annual  Charges 

Reports  on  Electric  Energy  Shortages  &  Contin- 
gency Plans  Under  PURPA  206. 
Emergency   Natural   Gas   Sale,    Transportation 

and  Exchange  Tra.nsactions. 

Wellf>ead  Pricing:  Pricing  Investigations 

Marketing  Affiliates  of  Interstate  Pipelines 


FE-746R 
FE-750R . 


Regulatory  Reporting  and  Recordkeeping  Re- 
quirements Pursuant  to  10  CFR  500,  501. 
503,  and  504. 

Import  and  Export  of  Natural  Gas „ 

Annual  Compilation  of  Proposed  and  Final  List 
of  Utilities  Covered  by  Public  Utility  Regulatory 
Policies  Act  and  National  Energy  Conservation 
Policy  Act. 


19020062 
19020066 
19020070 

19020129 

19020152 

19020153 
19020154 
19020155 
19020084 

19020085 

19020160 


19020089 
19020098 

19020075 
19020042 
19020109 


19020036 

19020114 
19020005 

19020112 
19020111 


19020124 

19020116 
19020004 

19020128 

19020161 

>9020130 

19020132 
19020136 
19020138 

19020144 

19020147. 
19020157 

19010297 


19010294 
19010295 


Expiration 
dale 


CFR  citation 


04/30/94 
03/31/94 
03/31/94 

12/31/93 

03/31/94 

02/28/94 
07/31/93 
02/28/94 
05/31/94 

12/31/92  I 

11/30/92  I 


08/31/92 
05/31/92 

10/31/91 
11/30/92 
12/31/92 


18  CFR  153. 

18  CFR  2  78,  281. 

18  CFR  154.38,  154.61-154  67. 

18  CFR  154.201-154  213. 

18  CFR  154  38. 

18  CFR  154  63-154.67. 
18  CFR  154.63-154.67. 
18  CFR  154  62-154  67 
18    CFR     154  38(5)(V)(H),    270.101,    273  301 

273.302. 
18  CFR  270-277,  281.  282.  284.  385.  Subpart 

K. 
18  CFR  284   Sub.   A/D/E/H,  284.7-11      102 

.105,  .106,  .122.  and  others. 

18  CFR  340-345,  347. 

18  CFR  125,  158.  160  1,  225.  276.108,  277  210 

356. 
18  CFR  292. 
18  CFR  290. 
18  CFR  250.5 


12/31/92     18  CFR  250.14 


02/29/92 
09/30/93 

12/31/92 
12/31/92 


12/31/92 

11/30/92 
06/30/92 

07/31/92 

11/30/92 

05/31/93 

07/31/93 
06/30/93 
09/30/93 

06/30/94 

12/31/92 
12/31/91 

03/31/92 


01/31/93 
04/30/94 


18  CFR  46.3. 

18  CFR  260.8,  284  12. 

18CFR271.703,  274,  275. 
18  CFR  273. 


18  CFR  271.503.  271.603.  271.903. 

18  CFR  152. 
18  CFR  260.9. 

18  CFR  280.  2.82,  157.14. 

18  CFR  2.80.  2  82,  157.14. 

48  CFR  Subtitle  A.  Chapter  9. 

18  CFR  381.106.  382.105(A).  382201(B)(4) 
18  CFR  11.1,  113,  11  4,  11  6 
18  CFR  294. 

16  CFR  284,  Subpart  I. 

Not  applicat>le. 
18  CFR  161  250. 

10  CFR  500,   501,   503.   504,   505.   508,   515. 


10  CFR  205,  590. 
10  CFR  463. 


jFR  Doc.  91-24766  Filed  10-11-91:  8;45  amj 
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Federal  Energy  Regulatory 

Commission 

(Docket  Nos.  FA88-S-004,  et  al.J 

Century  Power  Corp.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

October?.  1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Century  Power  Corporation 

(Docket  No.  FA88-8-004| 

Take  notice  that  on  August  16. 1991. 
Century  Power  Corporation  submitted 
its  compliance  filing  in  response  to  the 
Commission's  order  of  November  23. 
1990  in  this  proceeding. 

Comment  date:  November  1. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Iowa  Public  Service  Co. 

lUocket  No.  ER91-686-O0OI 

Take  notice  that  on  September  30. 
1991.  Iowa  Public  Service  Company 
(IPS)  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
whereby  IPS  will  provide  Cedar  Falls 
Utilities  (CFU)  with  transmission 
service,  commencing  January  1, 1985.  for 
CP'ti's  share  of  power  and  energy  from 
George  Neal  Generating  Station  Unit 
No.  4. 

IPS  respectfully  requests  a  waiver  of 
the  Commission's  rules  so  that  the 
Transmission  Service  Agreement  may 
be  approved  retroactive  to  January  1. 
1985. 

IPS  states  that  copies  of  this  filing 
were  served  on  Cedar  Falls  Utilities  and 
the  Iowa  Utilities  Board. 

Comment  date:  October  21, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Missouri  Public  Service  Co..  The 
Kansas  City  Power  &  Light  Co. 

I  Docket  No.  F.R91-(ia2-00n| 

Take  notice  that  Missouri  Public 
Service  Company  (MPS)  and  The 
Kansas  City  Power  and  Light  Company 
(KCP&L)  on  September  30. 1991, 
tendered  for  filing  an  Amendatory 
Agreement  No.  1.  dated  September  18, 
1991,  to  the  Multiple  Interconnection 
and  Transmission  Contract  dated  April 
28, 1966  between  MPS  and  KCP&L.  The 
Amendatory  Agreement  provides  for 
additional  Inter<;on.nection  Schedule 
Nos.  13  and  14.  sets  forth  a  rate  schedule 
for  Transformation  Service  and  modifies 
Interconnection  Schedule  No.  11.  as 
explained  in  more  detail  in  the  filing. 

The  filing  slates  that  the  Amendatory 


Agreement  was  entered  into  in  order  to 
state  the  terms  and  conditions  under 
which  the  interconnections  between  the 
two  systems  will  be  operated,  and  to  set 
forth  a  rate  for  the  Transformation 
Service  which  will  be  provided  in  order 
to  increase  reliability  of  the  two 
systems.  The  parties  are  seeking  waiver 
of  the  Commission's  notice  requirements 
so  that  the  filing  can  have  an  effective 
date  of  June  1. 1991.  as  set  forth  in  the 
Amendatory  Agreement, 

Copies  of  the  filing  were  served  upon 
The  Kansas  City  Power  and  Light 
Company  and  the  Missouri  Public 
Service  Commission. 

Comment  date:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  United  Illuminating  Co. 

(Docket  No.  ER91-680-0001 

Take  notice  that  on  September  30. 
1991,  The  United  Illuminating  Company 
(UI)  tendered  for  filing  a  rate  schedule 
for  a  short-term,  coordination 
transaction  involving  the  exchange  of 
capacity  entitlements  with  Connecticut 
Municipal  Electric  Energy  Cooperation 
(CMEEC).  The  rate  schedule  correspond 
to  a  Letter  Agreement,  dated  September 
20, 1991.  between  UI  and  CMEEC.  The 
commencement  date  for  service  is  April 
1, 1991.  UI  proposes  that  the  rate 
schedule  commence  on  this  date. 

The  service  provided  under  the 
Agreement  is  the  exchange  of  capacity 
entitlements  and  associated  energy  in 
UI's  units  for  capacity  entitlements  in 
CMEEC  units. 

Copies  of  the  filing  were  mailed  to 
CMEEC. 

Comment  date:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Oklahoma  Municipal  Power  Authority 
V.  Public  Service  Company  of  Oklahoma 

(Docket  No.  EL90-43-000| 

Take  notice  that  Public  Service 
Company  of  Oklahoma  (PSO).  on 
September  27, 1991,  tendered  for  filing 
an  amendment  to  the  Offer  of 
Settlement  filed  on  December  5. 1990  in 
the  above-referenced  docket.  PSO  has 
submitted  a  "Stipulation  and  Agreement 
of  Settlement"  with  Oklahoma 
Municipal  Power  Authority  dated 
December  3. 1990.  as  amended.  The 
Agreement  provides  for  the  revision  of 
an  existing  1985  Interconnection  and 
Power  Supply  Agreement  between  PSO 
and  OMPA. 

Copies  of  the  amended  filing  were 
served  on  PSO's  affected  customers  and 
the  Oklahoma  Corporation  Commission. 

Comment  date:  October  21, 1991,  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Electric  Co.  v.  Boston 
Edison  Co. 

jDockrt  No.  RI,88-5-007| 

City  of  Holyoke  Gas  and  Electric  v. 
Boston  Edison  Co. 

(Docket  No.  EI.88-7-0001 

Take  notice  that  on  July  22, 1991. 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  its 
compliance  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  October  18. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Atlantic  City  Electric  Company 

jDockel  No.  F.R-33fr-000| 

Take  notice  that  on  October  2. 1991, 
Atlantic  City  Electric  Company 
("Atlantic  Electric")  tendered  for  filing 
with  the  Commission  supplemental 
material  regarding  Atlantic  Electric's 
March  26. 1991  filing  of  a  Power  Sales 
Agreement  between  Atlantic  Electric 
and  the  City  of  Vineland.  New  Jersey 
dated  February  5, 1991,  as  amended 
August  2. 1991. 

In  this  filing,  Atlantic  Electric  has 
revised  the  Basic  Demand  Charges, 
decreasing  them  to:  3.5483  cents/Kwhr 
(1991-92);  3.8922  cents/Kwhr  (1992-93): 
and  4.0671  cents/Kwhr  (1993-94).  This 
will  result  in  a  rate  reduction  for 
Vineland  in  the  amount  of  $737,944  for 
the  term  of  the  contract.  Vineland  has 
agreed  to  these  changes,  and  a  revised 
page  7  of  the  Agreement  has  been 
submitted. 

Atlantic  Electric  renews  its  request  for 
a  June  1, 1991  effective  date  and 
requests  waiver  of  the  Commission's 
notice  requirements  for  good  cause 
shown.  18  CFR  35.3,  34.11.  Atlantic 
Electric  states  that  a  copy  of  this  filing 
has  been  sent  to  Vineland  and  to  the 
New  Jersey  Board  of  Public  Utilities. 

Comment  dale:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Iowa  Public  Service  Company 

(Docket  No.  F.R91-684-000| 

Take  notice  that  on  September  30, 
1991,  Iowa  Public  Service  Company 
(IPS)  tendered  for  filing  an  executed 
Transmission  Interconnection  and 
Interchange  Agreement  between  IPS  and 
northeast  Public  Power  District  (NPPD). 

IPS  indicates  that  the  interconnection 
and  Interchange  Agreement  reflects  the 
establishment  of  a  transmission 
interconnection  between  the  two 
systems.  NPPD  will  pay  IPS  a  facilities 
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charge  based  on  transmission  line 
investment 

IPS  respectfully  requests  a  waiver  of 
the  Committee's  rules  so  that  the 
interconnection  and  Interchange 
Agreement  may  be  approved  retroactive 
on  December  29. 1986. 

IPS  states  that  copies  of  this  filing 
were  served  on  NPPD  and  the  Iowa 
Utilities  Board. 

Comment  date:  October  21, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Boston  Edison  Co. 

(Docket  No.  ER91-679-000| 

Take  notice  that  on  September  30, 
1991.  Boston  Edison  Company  (Edison) 
and  Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing  an 
Exchange  Agreement  for  the  exchange 
of  capacity  and  energy  during  the 
duration  of  refueling  outages  at  Edison's 
Pilgrim  Nuclear  Power  Station  and 
PSNH's  Seabrook  Unit  No.  1.  The 
Exchange  Agreement  specifies  the 
amount  and  duration  of  the  capacity  and 
energy  between  Edison  and  PSNH. 

Edison  and  PSNH  request  waiver  of 
the  Commission's  notice  requirements  to 
permit  the  Exchange  Agreement  to 
become  effective  as  of  May  1, 1991. 

Edison  and  PSNH  state  that  they  have 
served  the  filing  on  Massachusetts 
Department  of  Public  Utilities  and  the 
New  Hampshire  Public  Utilities 
Commission. 

Comment  date:  October  21, 1991,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Connecticut  Light  and  Power  Co. 

(Docket  No.  ER92-15-000| 

Take  notice  that  on  October  3. 1991, 
The  Connecticut  Light  and  Power 
Company  {"CL&P")  (a  subsidiary  of 
Northeast  Utilities)  tendered  for  filing  an 
Exchange  Agreement  dated  as  of 
December  1, 1990  (the  "Exchange 
Agreement")  between  the  CL&P  and  the 
Connecticut  Municipal  Electric  Energy 
Cooperative  ("CMEEC"). 

CL&P  states  that  the  Exchange 
Agreement  is  a  generating  capacity 
exchange  agreement  which  provides  for 
CMEEC  to  receive  capacity  and 
associated  energy  output  from  CL&P 
generating  entitlements  and.  in 
exchange.  CL&P  will  receive  capacity 
and  associated  energy  output  from 
various  CMEEC  generating  entitlements 
pursuant  to  settlement  arrangements 
between  the  parties.  The  parties 
anticipate  that  the  exchange  of 
entitlements  in  the  designated  units 
should  improve  their  individual  system 
economics. 

CL&P  requests  waiver  of  the 
Commission's  customary  notice 


requirements  in  order  to  permit  the  rate 
schedule  changes  to  become  effective 
December  1, 1990. 

CL&P  states  that  copies  of  the  filing 
were  served  upon  CMEEC  and  on  the 
Connecticut  Department  of  Public  Utility 
Control. 

Comment  date:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Missouri  Public  Service  Co. 

(Docket  No.  ER91-683-0001 

Take  notice  that  Missouri  Public 
Service  Company  (MPS),  on  September 
30, 1991,  tendered  for  filing  a 
Transmission  and  Interconnection 
Agreement  between  MPS  and 
Associated  Electric  Cooperative.  Inc. 
(AEC)  dated  August  24, 1988. 

The  filing  states  that  the  Agreement 
was  entered  into  in  order  to  restate  and 
consolidate  the  terms  and  conditions 
under  which  the  multiple 
interconnection  between  the  two 
systems  will  be  operated,  in  order  to 
increase  reliability  and  to  insure 
compliance  with  the  MOKAN 
Agreement.  No  change  in  revenues  was 
intended  as  a  result  of  the  new 
agreement.  MPS  is  requesting  waiver  of 
the  Commission's  notice  requirements 
so  that  the  Agreement  can  become 
effective  on  August  24. 1988,  as  the 
parties  agreed. 

Copies  of  the  filing  were  ser\  ed  upon 
AEC  and.the  Missouri  Public  Service 
Commission. 

Comment  date:  October  21, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Service  Company  of 
Oklahoma 

(Docket  No.  ER91-409-000| 

Take  notice  that  Public  Service 
Company  of  Oklahoma  (PSO)  on 
September  27. 1991.  tendered  for  filing 
an  amendment  to  its  filing  for  its 
Customer  Supplied  Fuel  Rider  (CSF). 
which  supplements  and  amends  its 
Wholesale  Full  Requirements  Rate. 
FERC  Rates  Schedules  Nos.  170. 171. 189 
and  197. 

Under  the  CSF.  certain  wholesale  full 
requirements  customers  of  PSO  may 
elect  to  supply  PSO  with  the  gas 
supplies  required  to  generate  a  portion 
of  or  a  specified  percentage  of  their 
requirements  for  electricity.  PSO 
requests  that  the  CSF  be  permitted  to 
become  effective  as  of  June  29. 1991. 

PSO  further  amends  its  filing  in 
response  to  the  June  28, 1991  letter  of  the 
Director.  Division  of  Applications. 

Copies  of  the  amended  filing  were 
served  upon  PSO's  full  requirements 
wholesale  customers  and  the  Oklahoma 
Corporation  Commission. 


Comment  date:  October  21. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Interstate  Power  Co. 

(Docket  No.  ER91-687-000| 

Take  notice  that  on  September  30. 
1991,  Interstate  Power  Company 
tendered  for  filing  a  Transmission 
Service  Agreement,  a  General  Purpose 
Energy  Agreement,  and  a  Negotiated 
Capacity  Agreement  between  Interstate 
Power  Company  and  Wisconsin  Power 
&  Light  Company.  Under  the 
Transmission  Service  Agreement. 
Interstate  Power  Company  will  provide 
transmission  service  for  50  MW  of  firm 
power  during  the  MAPP  summer 
seasons  only  (six  month  seasons 
starting  May  1.  and  ending  October  31. 
inclusive)  commencing  May  1. 1991  and 
ending  October  31, 1993.  Under  the 
General  Purpose  Energy  Agreement. 
Interstate  will  make  non-firm  energy 
available  to  Wisconsin  Power  and  Light 
Company  with  term  and  quantity 
arranged  upon  mutual  agreement.  Under 
the  Negotiated  Capacity  Agreement. 
Interstate  Power  Company  will  make 
capacity  and  energy  available  to 
Wisconsin  Power  and  Light  Company 
with  negotiated  degrees  of  firmness, 
variable  capacity  charges,  and  variable 
time  duration.  The  General  Purpose 
Energy  and  Negotiated  Capacity 
Agreements  shall  continue  until 
December  31. 1991.  with  subsequent 
one-year  renewal  terms. 

Comment  date:  October  21. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ohio  Power  Co. 
(Docket  No.  ER91 -569-000 j 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEPSC)  on 
September  30. 1991.  tendered  for  filing 
on  behalf  of  its  American  Electric  Power 
System  affiliate.  Ohio  Power  Company 
(OPCO).  an  Amendment  to  Supplement 
No.  12  dated  August  1. 1991  to  the 
Agreement  dated  April  1. 1974  between 
OPCO  and  American  Municipal  Power- 
Ohio,  Inc.,  OPCO  Rate  Schedule  FERC 
No.  74. 

The  Amendment  revises  OPCO's 
Interchange  power  rates  to  include 
demand  rate  caps.  An  effective  date  of 
August  15. 1991  has  been  requested  for 
ser\  ice  pursuant  to  the  filing  of 
Supplement  No.  12. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  The  Dayton  Power  and  Light  Co. 

(Docket  No.  ER91 -689-000) 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  September  30, 1991.  an 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Mendon.  Ohio 
(Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1. 1991. 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  21. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Union  Electric  Co. 

[Docket  No.  ER91-681-000| 

Take  notice  that  on  September  30, 
1991,  Union  Electric  Company  (Union) 
tendered  for  filing  a  Notice  of 
Termination  of  a  Wholesale  Electric 
Service  Agreement  between  Union  and 
Arkansas  Power  and  Light  Company. 

Comment  date:  October  21. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Portland  General  Exchange,  Inc. 

[Docket  No.  ER91-662-000) 

Take  notice  that  on  September  23, 
1991,  Portland  General  Exchange,  Inc. 
(PCX)  tendered  for  filing  a  Notice  of 
Cancellation  of  Nonfirm  Energy  Service 
Schedule  PGX-1  effective  November  19. 
1991. 

Comment  date:  October  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southwestern  Power  Administration 

[Docket  No.  EF92^081-000| 

Take  notice  that  the  Assistant 
Secretary.  Conservation  and  Renewable 
Energy.  U.S.  Department  of  Energy,  on 
October  1. 1991.  submitted  to  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  confirmation  and 
approval  on  a  final  basis,  pursuant  to 
the  authority  vested  in  the  Commission 
by  Delegation  Order  No.  0204-108.  as 
amended  August  23. 1991,  56  FR  41835. 
an  annual  power  rate  of  $408,648  for  the 
sale  of  power  and  energy  by  the 
Southwestern  Power  Administration 
(Southwestern)  from  the  Robert  Douglas 
Willis  Hydropower  Project  (Robert  D. 


Willis)  to  the  Sam  Rayburn  Municipal 
Power  Agency  (SRMA).  The  rate  was 
confirmed  and  approved  on  an  interim 
basis  by  the  Assistant  Secretary  in  Rate 
Order  No.  SWPA-25  for  the  period 
October  1. 1991,  through  September  30, 
1995,  and  has  been  submitted  to  the' 
Commission  for  confirmation  and 
approval  on  a  final  basis  for  the  same 
period.  The  rate  supersedes  the  annual 
power  rate  of  $373,068,  which  the 
Commission  approved  on  a  final  basis 
December  20, 1989,  under  Docket  No. 
EF89-4081-000.  The  annual  rate  of 
$408,648  is  based  on  the  1991  Revised 
Power  Repayment  Study  for  Robert  D. 
Willis  and  represents  an  annual 
increase  in  revenue  of  $35,580,  or  9.5 
percent  to  satisfy  repayment  criteria. 
Comment  date:  October  25, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Kamine/Besicorp  Syracuse  L.P., 

[Docket  No.  QF88-269-001  [ 

On  September  30, 1991.  Kamine/ 
Besicorp  Syracuse  LP.  (Applicant)  of 
1620  Route  22  East  Union,  New  )ersey 
07083  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Onondaga 
County,  New  York.  The  maximum  net 
electric  power  production  capacity  will 
be  79.9  megawatts.  The  primary  energy 
source  will  be  natural  gas. 

The  original  certification  was  issued 
on  May  31, 1988  (43  FERC  |  62.241).  The 
instant  recertification  is  requested  to 
reflect  a  transfer  of  ownership  from 
Kamine  LCP  Cogen  Co..  Inc.  to  Kamine/ 
Besicorp  Syracuse  L.P..  a  decrease  in  the 
number  of  combustion  turbine- 
generators  from  two  to  one.  and  a 
change  in  the  thermal  use. 

Comment  date:  November  14  1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  West  Penn  Power  Co.  and  Duquesne 
Light  Co. 

[Docket  No.  ER91-31S-000| 

Take  notice  that  on  October  2. 1991. 
West  Penn  Power  Company  (West  Penn) 
and  Duquesne  Light  Company 
(Duquesne).  filed  a  second  revision  of 
Amendment  No.  14  to  the  Interchange 
Agreement  between  West  Penn  and 
Duquesne.  The  proposed  effective  date 
for  the  Amendment  No.  14  is  January  1, 
1991. 

Copies  of  the  initial  filing  and  the 
amended  filings  have  been  provided  to 


the  Public  Utilities  Commission  of  Ohio, 
the  Pennsylvania  Public  Utility 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  October  21. 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

21.  Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Cornmission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-24696  Filed  10-11-91;  8:45  am] 

BILLING  CODE  6717-01-M 


(Project  Nos.  2256-001,  et  al.] 

Hydroelectric  Applications, 
Consolidated  Water  Power  Co.,  et  a!.; 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Application:  New  Major 
License  (>  5MW). 

b.  Project  No.:  2256-001. 

c.  Date  Filed:  July  26, 1991. 

d.  Applicant:  Consolidated  Water 
Power  Company. 

e.  Name  of  Project:  Wisconsin  Rapids. 

f.  Location:  On  the  Wisconsin  River, 
Wood  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Kenneth  K. 
Knapp,  Consolidated  Water  Power 
Company.  231  First  Avenue  North,  P.O. 
Box  8050.  Wisconsin  Rapids,  WI  54495 
(715)  422-3073. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  December  6. 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  E. 
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I.  Description  of  Profect:  The  project 
as  licensed  consists  of  the  following:  (1) 
A  dam  which  has  a  total  length  of  about 
6.136  feet  and  is  comprised  of  (a)  an 
earth  dike  which  has  a  length  of  3,000 
feet  and  a  height  of  about  9  feet;  (b) 
three  sections  of  masonry  gravity  wall 
which  have  lengths  of  1,024  feet.  138 
feet,  and  386  feet  and  a  maximum  height 
of  about  20  feet;  (c)  three  sections  of 
concrete  gravity  wall  which  have 
lengths  of  105  feet,  220  feet,  and  450  feet 
and  heights  ranging  from  22  to  about  40 
feet;  (d)  three  gated  spillways,  one 
which  has  a  length  of  355  feet  and 
contains  ten  30-foot-wide  by  15-foot- 
high  Taintor  gates,  one  which  has  a 
length  of  252  feet  and  contains  six  34- 
foot-wide  by  13.75-foot-high  Taintor 
gates,  and  one  which  has  a  length  of  130 
feet  and  contains  three  30-foof-wide  by 
12.5-foot-high  Taintor  gates;  and  (e)  a 
powerhouse  with  a  length  of  76  feet;  (2) 
a  reservoir  with  a  surface  area  of  about 
455  acres,  a  storage  capacity  of  about 
4,660  acre-feet  (AF),  and  a  normal 
maxirnum  water  surface  elevation  of 
1,011.3  feet  mean  sea  level  (msl);  (3)  a 
main  powerhouse  constructed  of  brick 
and  steel  with  dimensions  of  76.0  feet  by 
59.8  feet,  equipped  with  two  vertical 
shaft  Francis  turbine-generator  units 
which  have  a  total  rated  capacity  of 
4,680  kilowatts  (kW),  a  combined 
maximum  hydraulic  capacity  of  2,200 
cubic  feet  per  second  (cfs),  and  a  net 
head  of  30  feet;  (4)  a  second  powerhouse 
located  on  the  lower  floor  of  a  grinder 
building,  which  is  integral  with  a 
masonry  wall  section  of  the  dam  and 
has  dimensions  of  184  feet  by  57  feet, 
and  which  is  equipped  with  eight 
horizontal  Francis  turbines,  which  have 
an  aggregate  hydraulic  capacity  of  2,400 
cfs  and  a  head  of  30  feet,  and  which  are 
connected  to  synchronous  motors  which 
have  a  total  rated  capacity  of  4,430  kW; 
(5)  a  220^foot-wide  tailrace  channel 
which  is  located  immediately 
downstream  of  the  powerhouse  and 
grinder  building;  (6)  a  substation;  and  (7] 
appurtenant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  However,  the  Applicant  is 
proposing  to  include  the  eight 
synchronous  motors,  which  are 
connected  to  the  eight  horizontal 
turbines,  as  a  part  of  the  project.  The 
Applicant  estimates  the  average  annual 
generation  would  be  53.6  GWh  and 
owns  all  existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  license  expiration  of 
July  31, 1993,  the  Applicant's  estimated 


net  investment  in  the  project  would 
amount  to  $1,123,000. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
Consolidated  Papers,  Inc..  primarily  in 
the  adjoining  Wisconsin  Rapids  mill. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B2  and 
E. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104. 
Washington,  DC,  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Consolidated  Water  Power  Company, 
231  First  Avenue  North,  P.O.  Box  8050, 
Wisconsin  Rapids,  WI  54495,  (715)  422- 
3073. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2291-001. 

c.  Date  Filed:  July  29, 1991. 

d.  Applicant:  Nekoosa  Papers  Inc. 

e.  Name  of  Project:  Port  Edwards. 

f.  Location:  On  the  Wisconsin  River. 
Wood  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  J. 
Grund,  Nekoosa  Papers  Inc.,  100 
Wisconsin  River  Drive,  Port  Edwards. 
WI  54469  (715)  887-5481. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Comment  Date:  December  6, 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  E. 

1.  Description  of  Project-  The  project 
as  licensed  consists  of  the  following:  (1) 
An  existing  dam  with  a  total  length  of 
1,215  feet  which  is  comprised  of  (a)  an 
uncontrolled  overflow  timber  crib 
spillway  which  has  a  length  of  524.6 
feet,  a  height  of  about  16  feet,  crest 
elevations  of  960.06  and  960.49  feel 
mean  sea  level  (msl),  and  which  is 
surmounted  by  3.3  foot-high  flashboards; 
(b)  a  gated  spillway  section  which  has  a 
length  of  190  feet,  and  which  contains 
three  17.5-foot-wide  taintor  gates  which 
have  sill  elevations  of  947.7  feet  and 
950.74  feet  msl,  respectively;  (c)  an 
emergency  timber  crib  spillway  capped 
with  concrete  which  has  a  total  length  of 
238.7  feet  and  crest  elevations  of  963^ 
feet  and  963.97  feet  msl;  (d)  a  timber  crib 
guard  lock  section  with  a  length  of  184 
feet  located  at  the  entrance  of  the 
forcbay  channel;  and  (e)  nonoverflow 
abutment  sections;  (2)  a  reservoir  with 
normal  pool  elevation  of  963J}  feet  msl,  a 


surface  area  of  150  acres,  and  length  of 
about  one  mile;  (3)  a  forebay  channel 
that  extends  approximately  one  mile 
from  the  guard  lock  section  of  the  dam 
to  the  powerhouse;  (4)  an  existing  166- 
foot  by  129-fool  powerhouse  located  at 
the  end  of  the  forebay  channel  and 
discharges  into  the  Wisconsin  River, 
and  which  contains  eight  flumes  and 
five  turbine/generator  units— four  are 
horizontal  "camel-back"  turbines  and 
one  is  a  vertical  Francis  unit — with  a 
combined  nameplate  rating  of  3,592 
kilowatts  (kW).  an  average  head  of  17.5 
feet,  and  a  total  hydraulic  capacity  of 
3,124  cubic  feet  per  second  (cfs);  and  (5) 
appurtenant  facilities. 

The  project  would  have  no 
switchyard,  switchgear,  or  transmission 
line  included  in  the  project  facilities. 
Additionally,  the  adjoining  paper  mill 
would  not  be  a  part  of  the  project 
licensed  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
19.7  GWh  and  owns  all  existing  projer  t 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  power 
for  industrial  use  by  the  applicant. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B2  and 
E. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  M.iintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104. 
Washington.  DC,  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  in.spection  and  reproduction  at 
Nekoosa  Papers  Inc.,  100  Wisconsin 
River  Drive,  Port  Edwards,  WI.  54469, 
(715)  88r-.'>481. 

a.  Typo  of  Application:  New  Major 
License. 

h.  Projccl  No.:  2292-001. 

n.  Da.'r  Filed:  July  29, 1991. 

d.  Applicant:  Nekoosa  Papers  Inc. 

e.  Name  ofProjecL  Nekoosa, 

f.  I.ncation:  On  the  Wisconsin  River, 
Wood  County,  Wisconsin. 

g.  Fi I od Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-a25(r). 

h.  Applicant  Contact:  Mr.  Richard  ]. 
Grund,  Nekoosa  Papers  Inc.,  100 
Wisconsin  River  Drive,  Port  Edwards, 
WI  54489  (715)  887-5481. 

i.  FERC  Contact-  Michael  Dees  (202) 
219-2807. 
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j.  Comment  Date:  December  6, 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
evironmental  analysis  at  this  time — see 
attached  standard  paragraph  E. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
An  existing  dam  with  a  total  length  of 
1.075  feet  which  is  comprised  of  (a)  an 
uncontrolled  overflow  timber  crib 
spillway  which  has  a  length  of  638.2 
feet,  a  height  of  about  21  feet,  crest 
elevations  of  942.01  and  942.41  feet 
mean  sea  level  (msl),  and  which  is 
surmounted  by  4.1  foot-high  flashboards; 
(b)  a  12-foot-long  nonoverflow  section 
between  the  timber  crib  spillway  and 
the  gated  spillway:  (c)  a  gated  spillway 
section  which  has  a  length  of  110  feet 
and  contains  three  17.5-foot-high  by  30- 
foot-wide  taintor  gates  with  a  sill 
elevation  of  930.11  feet  msl;  (d)  a 
nonoverflow  reinforced  concrete/sheet 
pile  wall  section  about  30  feet  long 
located  between  the  gated  spillway  and 
the  powerhouse;  (e)  a  146-foot-long 
powerhouse:  (f)  a  water-retaining  wall 
or  bulkhead  located  upstream  of  the 
paper  mill  which  has  a  length  of  about 
40  feet:  and  (g)  nonoverflow  abutment 
sections;  (2)  a  reservoir  with  a  normal 
pool  elevation  of  946.3  feet  msl.  a 
surface  area  of  400  acres,  and  a  length  of 
about  3  miles:  (3)  a  146-foot-long  by  97.7- 
fool-wide  powerhouse  which  contains 
seven  flumes  and  five  turbine/ 
generating  units — three  are  vertical 
Francis  turbines  and  two  are  horizontal 
"camel-back"  unit's — with  a  combined 
nameplate  rating  of  3,780  kilowatts 
(kVV).  an  average  head  of  21.9  feet,  and  a 
total  hydraulic  capacity  of  3,225  cubic 
feet  per  second  (cfs):  and  (4) 
appurtenant  facilities. 

The  project  would  have  no 
switchyard,  switchgear.  or  transmission 
line  included  in  the  project  facilities. 
Additionally,  the  adjoining  paper  mill 
would  not  be  a  part  of  the  project 
licensed  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
27.3  GWh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  power 
for  industrial  use  by  the  applicant. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B2  and 
E. 

0.  A  vailable  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 


inspection,  and  reprodution  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Steet.  NE..  room  3104. 
Washington.  DC.  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Nekoosa  Papers  Inc.,  100  Wisconsin 
River  Drive,  Port  Edwards,  WI.  54469. 
(715)  887-5481. 

4a.  Type  of  Application:  Subsequent 
License. 

b.  Projects  Nos.:  2366-001  &  2367-001. 

c.  Date  Filed:  June  27. 1991. 

d.  Applicant:  Maine  Public  Service 
Company. 

e.  Name  of  Project:  Aroostook  River 
Project. 

f.  Location:  On  the  Aroostook  River 
and  Millinocket  Stream,  in  Piscataquis 
and  Aroostook  Counties.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Calvin  D. 
Deschene.  Manager,  Maine  Public 
Service  Company,  209  State  Street.  P.O. 
Box  1209.  Presque  Isle,  ME  04769-1209. 
(207)  768-5811. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  November  25. 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  E. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following: 

The  existing  project  will  utilize  the 
Millinocket  storage  dam  and  reservoir 
licensed  under  Project  No.  2366  and  the 
Caribou  dam  licensed  under  Project  No.  2367. 
The  project  consists  of  (1)  a  451-foot-long 
rock-filled,  concrete  capped,  timber-crib 
spillway  with  a  maximum  section  height  in 
excess  of  40  feet  and  a  permanent  crest 
elevation  of  390.0  feet  msl  with  3  12-foot-high 
wooden  flashboards:  (2)  a  73-foot-long  by  ,50- 
foot-wide  forebay  with  an  average  depth  of 
13  feet  located  on  the  west  bank:  (3)  a  16- 
foot-wide  by  80-foot-long  concrete  pool-type 
fishway  situated  on  the  west  abutment 
between  the  spillway  and  the  existing 
powerhouse:  (4)  a  51-foot-long  by  34-foot- 
wide  powerhouse  containing  two  identical 
vertical,  fixed-blade  propeller  turbines  with  a 
total  nameplate  capacity  of  BOO  kilowatts: 
(95)  a  2.400  Volt  but  located  in  the 
powerhouse;  (6)  5  kV.  3/0  copper  cable, 
which  is  encased  in  an  underground  conduit 
to  a  3.000  kVA  transformer;  (7)  4  transmission 
lines  constructed  of  2.0  F  copper  weld:  and  (8) 
appurtenances. 

There  are  no  lands  of  the  United  States 
affected  by  the  project.  The  Applicant  is  not 
proposing  any  changes  to  the  existing  project 
works  as  licensed.  The  Applicant  estimates 
the  average  annual  generation  would  be  7.138 
MWh  and  owns  all  existing  project  facilities. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  in  its  power  system. 


n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B2  and 
E. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room  3104, 
Washington.  DC.  20426,  or  by  calling 
(202)  20&-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Maine  Public  Service  Company,  209 
State  Street,  P,0.  Box  1209,  Presque  Isle. 
ME,  (207)  768-5811, 

5a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2590-001 . 

c.  Date  Filed:  June  26, 1991. 

d.  Applicant:  Consolidated  Water 
Power  Company. 

e.  Name  of  Project:  Wisconsin  River 
Division. 

f.  Location:  On  the  Wisconsin  River. 
Portage  County,  Wisconsin, 

g.  Filed  Pursuant  /o.^  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Kenneth  K. 
Knapp.  Consolidated  Water  Power 
Company.  231  First  Avenue  North.  P.O. 
Box  8050,  Wisconsin  Rapids,  WI  54495 
(715)  422-3073. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Comment  Date:  November  7, 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  E. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
An  existing  dam  which  is  comprised  of 
(a)  an  earthfill  dam  with  a  length  of  345 
feet  and  a  maximum  height  of  about  20 
feet,  and  (b)  an  earthen  dike  with  a 
length  of  550  feet  and  a  maximum  height 
of  about  8  feet;  (2)  a  spillway  which  is 
comprised  of  (a)  a  gated  section  484  feet 
long  containing  20  radial  gates,  each  17 
feet  high  by  20  feet  wide  with  a  sill 
elevation  of  1,053  fee  National  Geodetic 
Vertical  Datum  (NGVD),  and  (b)  an 
uncontrolled  overflow  section  with  a 
length  of  108  feet  and  a  crest  elevation 
of  1,069  feet  NGVD;  (3)  reservoir  with  a 
normal  maximum  water  surface 
elevation  of  1,069  feet  NGVD,  a  surface 
area  of  240  acres,  and  a  total  volume  of 
about  1,120  acre-feet;  (4)  a  powerhouse 
with  maximum  width  of  24  feet  and  an 
approximate  length  of  70  feet  which 
contains  one  horizontal-shaft 
hydroelectric  turbine/generating  unit 
with  nameplate  rating  of  1,800  kilowatts 
(kW)  and  a  hydraulic  capacity  of  1,265 
cubic  feet  per  second  (cfs);  (5)  a  grinder 
building  with  a  width  of  255  feet  and  a 
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length  of  49  feet,  which  is  adjacent  to 
the  powerhouse  and  which  contains 
nine  operating  horizontal-shaft 
hydromechanical  turbines  that  have  a 
combined  equivalent  capacity  of  4.600 
kW  and  a  total  hydraulic  capacity  of 
3.855  cfs;  and  (6)  appurtenant  facilities. 
The  project  would  have  a  total  installed 
capacity  of  6,400  kW.  The  project  would 
have  no  switchyard,  switchgear,  or 
transmission  line  included  in  the  project 
facilities.  Additionally,  the  grinders  and 
motors  attached  to  the  hydromechanical 
turbines  are  not  part  of  the  project 
facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
32.2  GWh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  license  expiration  of 
June  30, 1993,  the  Applicant's  estimated 
net  investment  in  the  project  would 
amount  to  $575,000. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  adjoining  paper  mill  owned  by 
Consolidated  Papers,  Inc. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B2  and 
E. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room  3104, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Consolidated  Water  Power  Company, 
231  First  Avenue  North,  P.O.  Box  8050, 
Wisconsin  Rapids,  WI  54495,  (715)  422- 
3073. 

6  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  6120-011. 

c.  Date  filed:  September  4, 1991. 

d.  Applicants:  Solar  Research 
Corporation  (Solar)  and  Lassen  Station 
Hydroelectric  Limited  Partnership 
(Lassen). 

e.  Name  of  Project:  Camp  Creek 
Power  Project. 

f.  Location:  Partially  within  the 
Plumas  National  Forest  on  Camp  Creek 
near  the  town  of  Pulga  in  Butte  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contacts:  Mr.  Edward  B. 
Lipkin,  President,  Solar  Research 
Corporation,  c/o  National  Property 


Analysts,  Inc.,  230  South  Broad  Street- 
Mezzanine.  Philadelphia,  PA  19102. 

Mr.  Dell  E.  Keehn,  Lassen  Station 
Hydroelectric  LP.,  c/o  Mt.  Elbert 
Energy,  Inc.,  11225  S.  E.  6th  Street. 
Bellevue.  WA  98004. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki  (202)  21^-2827. 

j.  Comment  Date:  November  7. 1991. 

k.  Description  of  Project:  On 
December  29. 1982.  a  license  was  issued 
to  the  Frontier  Land  and  Power 
Corporation  (FL&P)  for  the  construction, 
operation,  and  maintenance  of  the  Camp 
Creek  Power  Project.  On  August  8. 1985, 
the  license  was  transferred  from  FL&P  to 
Solar.  The  project  consists  of  a  4-foot- 
high  diversion  structure,  a  1,200-foot- 
long  penstock,  a  powerhouse  with  an 
installed  capacity  of  990  kW,  a  600-foot- 
long  transmission  line,  and  appurtenant 
facilities.  Solar  requests  approval  to 
transfer  the  license  to  Lassen. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

7  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  6730-006. 

c.  Date  filed:  September  13, 1991. 

d.  Applicants:  Northern  Colorado 
Water  Conservancy  District. 

e.  Name  of  Project:  St.  Vrain  Supply 
Canal  Hydroelectric  Project. 

f.  Location:  On  the  U.S.  Bureau  of 
Reclamation's  St.  Vrain  Supply  Canal  in 
Boulder  City,  Colorado. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Larry  D. 
Simpson,  Manager,  Northern  Colorado 
Water  Conservancy  District,  P.O.  Box 
679.  Loveland.  Colorado  80539  (303)  667- 
2437. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki  (202)  219-2827. 

j.  Comment  Date:  November  18, 1991. 

k.  Description  of  Proposed  Action:  On 
October  15, 1987,  a  license  was  issued  to 
the  Northern  Colorado  Water 
Conservancy  District  for  the 
construction,  operation,  and 
maintenance  of  the  St.  Vrain  Supply 
Canal  Hydroelectric  Project.  The  project 
would  utilize  the  U.S.  Bureau  of 
Reclamation's  St.  Vrain  Supply  Canal, 
part  of  the  Colorado-Big  Thompson 
transmountain  diversion  project,  and 
would  consist  of  a  diversion  structure,  a 
1.300-foot-Iong  buried  penstock,  a 
powerhouse  containing  two,  2.2-MW 
generating  units,  a  500-foot-long 
transmission  line,  and  appurtenant 
facilities.  Construction  has  not  yet 
begun  on  the  project. 

The  license  surrender  is  requested 
because  the  licensee  is  unable  to 
negotiate  enough  power  sale  contracts 
to  allow  for  financial  feasibility  of  the 
project. 


I.  This  ngtice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

8  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  8597-008. 

c.  Date  filed:  September  20. 1991. 

d.  Applicants:  MESA  II.  Inc. 

e.  A'o;77e  of  Project:  MESA  II 
Hydroelectric  Project. 

f.  Location:  On  the  Middle  Fork  of  the 
Weiser  River  within  the  Payette 
National  Forest  near  Council  in  Adams 
County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-a25(r). 

h.  Applicant  Contact:  Verne  G.  Long, 
President,  MESA  II,  Inc.,  P.O.  Box  1272. 
Caldwell,  idaho  83605. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki  (202)  219-2827. 

j.  Comment  Date:  November  18. 1991. 

k.  Description  of  proposed  Action:  On 
]une  29. 1990.  a  license  was  issued  to 
MESA  II,  Inc.  for  the  construction, 
operation,  and  maintenance  of  the 
MESA  II  Hydroelectric  Project.  The 
proposed  project  would  consist  of  a  6.5- 
foot-high  diversion  structure,  a  22,100- 
foot-Iong  penstock,  a  powerhouse 
containing  one  generating  unit  with  a  5- 
MW  capacity,  a  150-foot-long  lailrace.  a 
3.6-mile-long  transmission  line 
interconnecting  with  an  existing  Idaho 
Power  Company  transmission  line,  and 
appurtenant  facilities.  Construction  has 
not  yet  begun  on  the  project. 

The  license  surrender  is  requested 
because  the  project  is  not  financially 
feasible. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
and  D2. 

9  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  10457-000. 

c.  Date  Filed:  August  18. 1987. 

d.  Applicant:  Long  Lake  Energy 
Corporation. 

e.  Name  of  Project:  Oswego  Falls 
Project. 

f.  Location:  On  the  Oswego  River  in 
Oswego  and  Onondaga  Counties.  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Donald 
Hamer.  Long  Lake  Energy  Corporation. 
420  Lexington  Avenue,  suite  440,  New 
York  NY  10170  (212)  986-0440. 

i.  FERC  Contact:  Robert  Bell  (lag) 
(202)  219-2806. 

j.  Comment  Date:  November  25, 1991. 

k.  Competing  Applications:  Project 
No.  5984-000  Filing  date:  February  16. 
1982.  Project  No.  10945-000  Filing  date: 
fune  7, 1990. 
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I.  blatus  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  E. 

m.  Description  of  Project:  The 
proposed  project  would  consist  of:  The 
existing  209-foot-long,  11-foot-high 
Upper  Falton  Dam:  (2)  installation  of  18- 
inch  with  flashboards:  (3)  a  reservoir 
having  a  surface  area  of  755  acres,  a 
storage  capacity  of  8,850  acre-feet,  and  a 
normal  water  surface  elevation  of  353.5 
feet  NGVD;  (4)  a  new  intake  structure; 
(5)  a  new  intake  channel  104  feet  wide 
and  160  feet  long,  (6)  a  new  powerhouse 
containing  2  generating  units  having  a 
total  rated  capacity  of  13.160-kW;  (7)  a 
new  tailrace;  (8)  a  new  100-foot-long, 
34.5-kV  transmission  line;  and  (9) 
appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  55.6  GWh  and  would  be  sold 
to  the  Niagara  Mohawk  Power 
Corporation.  The  existing  facilities  are 
owned  by  the  New  York  State 
Department  of  Transportation  and  the 
Niagara  Mohawk  Power  Corporation. 

n.  Purpose  of  Project:  All  project 
energy  generated  would  be  sold  to  the 
Niagara  Mohawk  Power  Corporation. 

0.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B2  and 
E. 

p.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104, 
Washington.  DC,  220426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Long 
Lake  Energy  Corporation,  420  Lexington 
Ave.,  suite  440,  New  York,  NY  10170. 

a.  Tvpe  of  Application:  Major  License. 

b.  Project  No.:  10536-001. 

c.  Date  filed:  May  30, 1991. 

d.  Applicant:  Public  Utility  District  »1 
of  Okanogan  County. 

e.  Name  of  Project:  Enloe  Dam. 

f.  Location:  On  lands  administered  by 
the  Bureau  of  Land  Management,  on  the 
Similkameen  River,  in  Okanogan 
County,  Washington;  section  13. 
Township  40  N,  Range  26  E. 

g.  Filed  Pursuant  to:  Federal  Power 
Actl6U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Harlon 
Warner,  PUD  No.  1  of  Okanogan 
County,  P.O.  Box  912,  Okanogan.  WA 
98840  (509)  422-3310. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  November  29. 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  lime — see 
attached  paragraph  D7. 


I.  Description  of  Project-  The  proposed 
project  would  consist  of:  (1)  The 
applicant's  existing  54-foot-high 
concrete  gravity  dam;  (2)  the  existing  50 
surface  acre,  400-acre-foot  reservoir,  (3) 
two  600-foot-long,  84-inch-diameter 
penstocks;  (4)  a  powerhouse  containing 
2  generating  units  with  a  combined 
capacity  of  4.10  MW  and  an  estimated 
average  annual  generation  of  26.8  GWh; 
(5)  a  1,300-foot-long  overhead 
transmissicii  line  to  the  applicant's 
existing  13.2  kV  line;  and  (6)  other 
appurtenances. 

m.  Purpose  of  Project:  Project  power 
would  be  used  by  the  applicant. 

n.  77j/s  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
B2,  and  D7. 

0.  Available  locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104. 
Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  with  the 
applicant  contact  listed  above. 

a.  Type  of  Application:  Minor  License 
(Constructed). 

b.  Project  No.:  10721-001. 

c.  Date  filed:  March  22, 1991. 

d.  Applicant:  Big  Creek  Lodge  & 
Outfitters,  Inc. 

e.  Name  of  Project-  Big  Creek  Project. 

f.  Location:  On  McCorkle  Creek, 
within  the  Payette  National  Forest,  in 
Valley  County,  Idaho,  near  the  town  of 
Yellow  Pine.  Township  21  North.  Range 
9  East.  Section  26.  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Howard  F. 
Manly.  President,  Big  Creek  Lodge  & 
Outfitters,  Inc.,  815  Park  Blvd.,  suite  300. 
P.O.  Box  967.  Boise.  ID  83701.  (208)  343- 
1880. 

David  P.  Tidwell,  815  Park  Blvd..  suite 
300,  P.O.  Box  967,  Boise,  ID  83701,  (208) 
888-3325. 

i.  FERC  Contact-  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Deadline  Date:  December  13, 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D4. 

1.  Description  of  Project:  The  existing 
non-operating  project  consist  of;  (1)  A  2- 
foot  by  3-foot  diversion  dam;  (2)  a  4- 
inch-diameter,  1,340-foot-long  penstock: 
(3)  a  12-foot  by  14-foot  log  powerhouse 
containing  a  single  generating  unit  with 
an  installed  capacity  of  22-kW, 
producing  approximately  10,000  kWh  of 
energy  annually:  (4)  an  IS-inch-wide 
tailrace;  and  (5)  a  350-foot-Iong 


underground  cable,  connecting  to  a 
master  distribution  panel  in  Big  Creek 
Lodge. 

m.  Purpose  of  Project-  Project  power  is 
for  use  at  Big  Creek  Lodge. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
Bl,  and  D4. 

0.  Available  Location  of  Applications: 
A  copy  of  the  application,  as 
supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104, 
Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Big 
Creek  Lodge  &  Outfitters,  Inc.,  815  Park 
Blvd.,  suite  300,  P.O.  Box  967,  Boise,  ID 
83701  (208)  343-1880,  and  the  Boise 
Public  Library,  715  S.  Capitol  Blvd., 
Boise,  ID  83703. 

12a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  1107&-000, 

c.  Date  Filed:  January  17, 1991. 

d.  Applicant:  City  of  Tacoma, 
Washington 

e.  Name  of  Project:  Barrier  Dam. 

f.  Location:  On  the  Cowlitz  River  in 
Lewis  County.  Washington.  Township 
12  North.  Range  1  &  2  East. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Albert  Liou. 
P.E.,  Vice  President.  Engineering.  Harza 
Northwest.  Inc..  P.O.  Box  C-96900. 
Bellevue.  WA  98005.  (206)  882-2445. 

i.  FERC  Contact-  Surender  M.  Yepuri. 
PE.  (202)  219-2847. 

j.  Comment  Dale:  November  15, 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D3. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  existing 
Barrier  dam  and  reservoir,  presently 
part  of  licensed  Cowlitz  River  Project 
No.  2016;  (2)  a  pneumatic  crest  gate,  or  a 
10-foot-high.  325-foot-long  inflatable 
rubber  weir,  and  a  10-foot-high.  20-foot- 
long  radial  gate,  with  a  crest  elevation 
of  239  feet  (msl),  installed  on  the 
existing  concrete  spillway:  (3)  a  120- 
foot-long,  80-foot-wide,  and  13  to  43-     • 
foot-high  intake  channel;  (4)  a  145-foot- 
long,  80-foot-wide,  and  70-foot-high 
powerhouse  containing  two  turbine 
generator  units  with  a  total  rated 
capacity  of  9MW;  (5)  a  200-foot-long.  80- 
foot-wide  trailrace;  (6)  a  4-mile-long,  69- 
kV  transmission  line:  (7)  a  downstream 
side  channel  which  is  to  be  modified — 
360  feet  long.  120  feet  wide,  and  5  feet 
deep;  (8)  the  existing  access  road  which 
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is  to  be  upgraded:  and  (9)  related 
facilities. 

The  project  would  have  an  estimated 
annual  output  of  54.76  GWh  and  would 
cost  about  $25  million  in  1990  dollars  to 
construct. 

m.  Purpose  of  Project:  Power 
generated  would  be  used  in  the 
applicant's  system. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
D3. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room  3104, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  (1) 
City  of  Tacoma,  Department  of  Public 
Utilities  and  Light  Division,  Tacoma, 
WA  98411;  telephone  no.  (206)  593-8294: 
and  (2)  Centralia  Library,  110  S.  Silver, 
Centralia.  WA  85311. 

13a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11128-000. 

c.  Date  Filed:  April  10, 1 991 . 

d.  Applicant:  Odell  Hydroelectric  Co. 

e.  IVame  of  Project:  Brooklyn. 

f.  Location:  On  the  Upper 
Ammonoosuc  River  in  the  community  of 
Groveton  in  the  Town  of 
Northumberland,  in  Coos  County,  New 
Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory 
Cloutier,  RR  1,  Box  2,  Jefferson,  NH 
03583.  (603)  588-4506. 

i.  FERC  Contact:  Ms.  Julie  Bernt  (202) 
219-2814. 

j.  Deadline  Date:  December  6, 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  existing  4- 
foot-high  rock-filled,  timber  crib  Red 
Dam;  (2)  an  existing  reservoir  with  a 
surface  area  of  66  acres  at  surface 
elevation  882.6  m.s.l.  and  a  storage 
capacity  of  200  acre-feet;  (3)  an  existing 
16-foot-high  rock-filled,  timber  crib 
Brooklyn  Dam;  (4)  an  existing  reser\'oir 
with  a  surface  area  of  26  acres  at 
elevation  877.8  m.s.i.  and  a  storage 
capacity  of  50  acre-feet;  (5)  an  existing 
powerhouse  at  Brooklyn  Dam  containing 
2  proposed  generating  units  with  a  total 
rated  capacity  of  530  kW;  (6)  a  tailrace; 
(7)  a  proposed  150-foot-long 
transmission  line;  and,  (8)  appurtenant 
facilities.  The  existing  dams  and 
facilities  are  owned  by  James  River 


Paper  Company,  Inc.  The  average 
annual  energy  generation  is  estimated  to 
be  2.190  MWh  and  the  estimated  cost  of 
redevelopment  of  these  facilities  is 
$880,000. 

m.  Purpose  of  Project:  Power 
produced  would  be  sold  to  a  local  power 
company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
B2.  and  E. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available 
for  inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capital  Street.  NE..  room  3104. 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
offices  of  Odell  Hydroelectric  Co.,  RR  1, 
Box  2,  Jefferson,  NH  03583  or  by  calling 
(603)  586-4506. 

14a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11152-000. 

c.  Date  Filed:  May  30, 1991. 

d.  Applicant:  Clinton  Pumped  Storage 
Corporation. 

e.  Name  of  Project:  Reed  Hill 
Hydroelectric  Project. 

f.  Location:  On  Schoharie  Creek  near 
Gilboa,  Schoharie  County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Douglas  A. 
Spaulding,  Resource  Technology  Group. 
6465  Wayzata  Blvd..  «600,  Minneapolis, 
MN  55426  (612)  593-5650. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Comment  Date:  November  25, 1991. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  upper  dam 
and  reservoir  at  one  of  two  possible 
locations  with  a  maximum  storage 
capacity  of  15,000  acre  feet;  (2)  a 
proposed  30  to  35  foot  diameter  power 
tunnel:  (3)  A  proposed  350  by  400  foot 
underground  powerhouse  housing  four 
hydropower  units  with  a  total  capacity 
of  1,000  MW;  (4)  a  proposed  lower  dam 
and  reservoir  with  a  maximum  storage 
capacity  of  15,000  acre  feet;  (5)  a 
proposed  345-kV  transmission  line  1.5 
miles  long;  and  (6)  appurtenant  facilities. 
The  estimated  annual  energy  generation 
is  1,577  GWh.  Project  power  would  be 
sold  to  a  utility  company.  Applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $4,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO,  B,  C.  and  D2. 

15a.  Type  of  Application:  Minor 
License, 
b.  Project  No.:  11168-000. 


c.  Date  Filed:  July  22. 1991. 

d.  Applicant:  Summit  Hydropower. 

e.  Name  of  Project:  Dayville  Pond. 

f.  Location:  On  the  Five -Mile  River  in 
the  Village  of  Dayville  in  the  Town  of 
Killingly.  in  Windham  County. 
Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Duncan 
Broatch,  92  Rocky  Hill  Road, 
Woodstock,  CT  06281  (203)  974-1620, 

i.  FERC  Contact:  Ms.  Julie  Bernt  (202) 
219-2814. 

j.  Deadline  Date:  November  29, 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

I.  Description  of  Project-  The  proposed 
project  would  consist  of:  (1)  An  existing 
5-foot-high  stone  and  concrete  dam 
owned  by  William  Prym  Inc.:  (2)  a  900- 
foot-long,  14-foot  wide  intake  canal 
which  connects  with;  (3)  a  4-pond 
reservoir  system  with  a  surface  area  of 
31  acres  at  surface  elevation  242.9  feet 
m.s.l.  and  a  storage  area  of  93  acre-feet: 
(4)  an  existing  concrete  reservoir  outlet 
structure;  (5)  an  existing  42-foot-long.  6- 
foot-diamefer  steel  penstock:  (6)  an 
existing  powerhouse  containing  one 
generating  unit  rated  at  100  kW;  (7)  an 
existing  63-foot-long,  14-foot  wide 
tailrace:  (8)  a  new  400-foot-long 
transmission  line;  and  (9)  appurtenant 
facilities.  The  average  annual  energy 
generation  is  estimated  to  be  347.000 
kWh  and  the  estimated  cost  of 
renovation  of  these  facilities  is  S275.000. 

m.  Purpose  of  Project:  Power 
produced  would  be  sold  to  a  local  power 
company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
B2,  and  E. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available 
for  inspection  and  reproduction  at  the    • 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capital  Street,  NE..  room  3104. 
Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
offices  of  Summit  Hydropower,  92  Rocky 
Hill  Road.  Woodstock,  CT  06281  or  by 
calling  (202)  974-1620. 

16  a.  Type  of  Application:  Preliminai  v 
Permit. 

b.  Project  No.:  11172-000. 

c.  Date  filed:  July  29, 1991. 

d.  Applicant:  Portland  General 
Electric  Company. 

e.  Name  of  Project:  Deer  Creek 
Hydroelectric. 

f.  Location:  On  Deer  Creek,  iributary 
of  the  Clackamas  River,  in  Clackamas 
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County,  Oregon;  T5S.  R6E,  in  sections 
15. 16.  and  22.  Willamette  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Gary  W. 
Hackett,  Portland  General  Electric 
Company.  121  S.W.  Salmon  Street. 
Portland,  Oregon  97204.  (503)  464-8005. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri.  P.E.  (202)  219-2847. 

j.  Comment  Date:  November  22. 1991. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
10-foot-high,  50-foot-Iong  diversion 
structure  at  elevation  2,070  feet  msl  and 
(2)  a  lO-inch-diameter,  6,000-foot-long 
pipeline  carrying  the  diverted  flow  to 
supplement  the  power  generation  from 
the  applicant's  existing  licensed 
facilities  of  Oak  Grove  Project  No,  135- 
000.  The  applicant  estimates  an  average 
annual  generation  of  525  MWh  and  the 
cost  of  the  work  to  be  performed  under 
the  permit  to  be  $200,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B,  C,  and  D2. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11173-000. 

c.  Date  filed:  July  29, 1991. 

d.  Applicant-  Portland  General 
Electric  Company. 

e.  Name  of  Project:  Dinner  Creek 
Hydroelectric. 

f.  Location:  On  Dirmer  Creek, 
tributary  of  the  Clackamas  River,  in 
Clackamas  County.  Oregon:  T5S,  R6E,  in 
sections  15. 16,  and  22.  Willamette 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power  > 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Gary  W. 
Hackett,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street. 
Portland.  Oregon  97204,  (503)  464-8005. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  P.E.  (202)  219-2847. 

j.  Comment  Date:  November  22, 1991. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
10-foot-high,  50-foot-long  diversion 
structure  at  elevation  2,125  feet  msl  and 
(2)  a  16-inch-diameter,  9,000-foot-long 
pipeline  carrying  the  diverted  flow  to 
supplement  the  power  generation  from 
the  applicant's  existing  licensed 
facilities  of  Oak  Grove  Project  No.  135. 
The  applicant  estimates  an  average 
annual  generation  of  2.1  GWh  and  the 
cost  of  the  work  to  be  performed  under 
the  permit  to  be  $200,000. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C,  and  D2. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Proje  U  No.:  11180-000. 

c.  Dote  lied:  August  za  1991. 


d.  Applicant:  Jerry  E.  Ferguson. 

e.  Name  of  Project  Cooleemee  Dam 
I*roject. 

f.  Location:  On  the  South  Fork  of  the 
Yatkin  River,  Rowan  County,  North 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Jerry  E. 
Ferguson,  P.O.  Box  5345,  Maryville.  TN 
37802.  (615)  574-3049. 

i.  FERC  Contact  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  December  6, 1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  An  existing  290- 
foot-long  and  20-foot-high  dam;  (2)  an 
existing  reservoir  with  a  surface  area  of 
30  acres  at  645  feet  msl;  (3)  an  existing 
25-foot-wide  and  2.000-foot-long 
concrete  headrace  canal;  (4)  an  existing 
concrete  and  masonry  powerhouse 
containing  two  generators  for  an 
installed  total  capacity  of  1.340  kW;  (5)  a 
proposed  250-foot-long.  12.7-kV  or 
equivalent  transmission  line;  and  (8) 
appurtenant  facilities.  The  dam  and 
headrace  are  owned  by  the  County  of 
Davie,  NC.  The  powerhouse  and  project 
structures  are  owned  by  Burlington  Mills 
of  North  Carolina.  The  average  annual 
generation  would  be  9.72  GWh.  The 
applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $15,000. 
All  power  generated  would  be  sold  to 
Duke  Power  Company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A5. 
A7.  A9.  AlO.  B.  C.  and  D2. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11181-000. 

c.  Date  Filed:  August  30. 1991. 

d.  Applicant  Energy  Storage  Partners. 

e.  Name  of  Project-  Lorella  Pumped 
Storage  Project. 

f.  Location:  On  Lost  River  in  Klamath 
County.  Oregon  near  the  towns  of 
Lorella  and  Malin.  Oregon.  The  project 
would  be  located  on  lands  administered 
by  the  Bureau  of  Land  Management. 
T39S.  RUE  secUon  36,  T40S,  R12E. 
sections  1. 11.  and  12.  T39S.  R12E 
sections  31  and  32.  T40.  R13E  section  6. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  section  30. 16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact  David  B.  Ward. 
Flood  &  Ward.  1000  Potomac  St..  NW.. 
Washington.  DC  20007.  (202)  298-6910. 

Douglas  A.  Spaulding.  Resource 
Technology  Group.  6465  Wayzata  Blvd., 
suite  660,  Minneapolis.  MN  55426.  (612) 
593-5650. 

i.  FERC  Contact  Ms.  Deborah  Frazier- 
Slutely  (202)  219-2842. 

j.  Comment  Date:  December  12. 1991. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  two 


earth  and  rock  fill  dams  at  elevation 
5,550  feet  msl:  (1)  Dam  No.  1  would  be 
150  feet  high  and  1,750  feet  long.  Dam 
No.  2  would  be  50  feet  high  and  1,450 
feet  long;  creating  (2)  a  reservoir  with  a 
surface  area  of  173  acres  with  a  storage 
capacity  of  11.051  acre-feet,  and  a  water 
surface  elevation  of  5.490  feet  msl,  to  be 
utilized  as  the  upper  reservoir  (3)  a  60- 
foot-diameter,  100-foot-deep  power 
shaft;  connecting  to  (4)  a  30-foot- 
diameter,  1,340-foot-deep  power  shaft 
joining;  (5)  a  30-fool-diameter.  2,195- 
foot-long  tunnel;  (6)  four  15-foot- 
diameter.  325-foot-long  penstocks;  (7)  an 
underground  powerhouse  containing 
four  pump-turbines  with  a  combined 
installed  capacity  of  1.000  MW. 
producing  an  estimated  average  annual 
energy  output  of  1,576.800  MWh;  (8)  a 
30-foot-diameter.  2.080-foot-long  tailrace 
tunnel:  (9)  an  intake  structure  with 
trashracks;  (10)  a  120-foot-high.  4.500- 
foot-long  semi-circle  earth  and  rock  fill 
dam  creating:  (11)  a  reservoir  with  a 
surface  area  of  215  acres,  with  a  storage 
capacity  of  11.199  acre-feet  and  a  water 
surface  elevation  of  4.195  feet  msl.  to  be 
utilized  as  the  lower  reservoir;  (12)  a  42- 
inch  diameter,  8,350-foot-long  water 
supply  pipeline  used  to  initially  fill  the 
lower  reservoir  with  water  from  Lost 
River;  (13)  a  pumping  station;  and  (14)  a 
500-kV,  1.8-mile-long  transmission  line 
trying  into  an  existing  or  proposed 
transmission  line. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be  $2,490,000. 
No  new  roads  will  be  needed  for  the 
purpose  of  conducting  these  studies. 

1.  Purpose  of  Project:  The  applicant 
will  seek  to  sell  project  power  to  a 
utility  in  the  project  area. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  B.  C.  D2. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualiHed  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the  particular 
application,  the  competing  development 
application  or  a  notice  of  intent  to  file 
such  an  application.  Submitting  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing 
development  application  no  later  than 
120  days  after  the  specified  deadline 
date  for  the  particular  application. 
Applications  for  a  preliminary  permit 
will  not  be  accepted  in  response  to  this 
notice. 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
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must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  tile  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  Hie  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  hcense 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  appliCant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 


proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFH  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  deadline  date  for  the 
particular  application. 

B2.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures.  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  deadline  date  for  the 
particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 


Review,  Federal  Energy  Regulatory 
Commission,  room  1027  (810  Ist),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

D3.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991,  56  FR  23108 
(May  20, 1991),  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
lime  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST,"  "MOTION 
TO  INTERVENE,""  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,""  "COMPETING 
APPLICA^nON,"  "COMMENTS,"" 
"REPLY  COMMENTS,"" 
"RECOMMENDA-nONS,"'  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS: "  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  inter\'ening;  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
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copies  required  by  the  Commission's 
regulations  to;  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission,  room 
1027,  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings  in 
reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  service  list  prepared  by 
the  Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b). 
385.2010. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991,  56  FR  23108 
(May  20, 1991)),  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST,"  "MOTION 
TO  INTERVENE,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,"  "COMPETING 
APPLICATION,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening;  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  ihese  documents  must  be  filed  by 


providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to;  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission,  room 
1027,  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings  in 
reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  service  list  prepared  by 
the  Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b), 
385.2010. 

D7.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and  conditions, 
or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the  Commission 
will  issue  a  public  notice  requesting 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must;  (1)  bear  in  all  capital 
letters  the  title  "PROTEST,"  "MOTION 
TO  INTERVENE,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  or  "COMPETING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening;  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  Any  of  these  documents  must 
be  filed  by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to;  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to;  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

E.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and  conditions, 
or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the  Commission 


will  issue  a  public  notice  requesting 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing  responds; 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to  :  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to;  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dated:  October  8, 1991,  Washington,  DC. 
Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-24740  Filed  10-11-91:  8:45  am| 

BILLING  CODE  6717-01-M 


(Docket  Nos.  CP91-3198-000,  et  al.l 

United  Gas  Pipe  Line  Co.,  et  a!.;  Natural 
Gas  Certificate  Filings 

October  7, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Co. 

Docket  No.  CP91-3198-000 

Take  notice  that  on  September  24. 
1991.  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  TX 
77251-1478,  filed  in  Docket  No.  CP91- 
3198-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  gas  for  Cowboy  Pipeline 
Service  Company  (Cowboy),  an 
intrastate  pipeline  company,  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP83-6-000  under  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 

United  states  that  it  would  transport, 
on  an  interruptible  basis,  up  to  a 
maximum  of  5,240  MMBTu,  for  Cowboy. 
United  states  that  the  receipt  point 
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would  be  lociited  in  Texas  and  the 
delivery  point  would  be  located  in 
Louisiana.  It  is  further  stated  that  the 
total  volume  of  gas  to  be  transported  for 
Cowlxjy  on  a  peak  day  would  be  5,240 
MMBtu;  on  an  average  day  would  be 
5.240  MMBtu;  and  an  annual  basis 
would  be  1.912,000  MMBtu.  United 
indicates  it  would  perform  the  proposed 
transportation  service  for  Cowboy 
pursuant  to  a  service  agreement  dated 
July  31, 1991,  between  United  and 
Cowboy. 

United  states  that  it  commenced  the 
transportation  of  natural  gas  for 
Cowboy  on  August  21, 1991,  at  Docket 
No.  ST91-10346-000.  United  further 
states  that  no  new  facilities  are  to  be 
constructed  in  order  to  provide  this 
transportation  service. 

Comment  date:  November  21, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line  Co, 

IDocket  No.  CP92-16-000) 

Take  notice  that  on  October  2, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  Post  Office  Box  1642, 
Houston.  Texas  77251-1642.  filed  in 
Docket  No.  CP92-16-000  a  request 
pursuant  to  §§  157.205  and  285.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  City  of  Montgomery  City,  Missouri 
(Montgomery),  under  Panhandle's 
blanket  certificate  issued  in  Docket  No. 
CP86-585-O00  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  on  a 
firm  basis  1.400  Dth  equivalent  per  day 
and  511,000  Dth  equivalent  on  an  annual 
basis  for  Montgomery.  Panhandle  states 
that  it  would  perform  the  transportation 
service  for  Montgomery  under 
Panhandle's  Rate  Schedule  SCT. 
Panhandle  indicates  that  it  would 
receive  the  gas  in  Reno  County,  Kansas 
(and  on  an  intemiptible  basis  at  various 
interruptible  receipt  points)  and  would 
deliver  the  gas  to  Montgomery  County, 
Missouri. 

It  is  explained  that  the  service 
commenced  August  1, 1991.  under  the 
automatic  authorization  provisions  of 
§  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST91-10249.  Panhandle  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  November  21, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  El  Paso  Natiiral  Gas  Co. 

IDocket  No.  CP92-4-0001 

Take  notice  that  on  October  1. 1991,  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso.  Texas  79978, 
filed  in  Docket  No.  CP92-4-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  certificated  firm 
sales  of  natural  gas  to  the  City  of 
Willcox.  Arizona  (Willcox),  for  resale  to 
the  Arizona  Electric  Power  Cooperative, 
Inc.  (AEPCO)  at  the  Power  Plant 
delivery  point  located  in  Cochise 
County,  Arizona.  Further,  El  Paso 
requests,  to  the  extent  deemed 
necessary,  any  waivers  of  the  first- 
come,  first-serve  provisions  of  its  open 
access  transportation  tariff  or 
Commission  regulations  so  as  to  permit 
AEPCO.  at  the  Power  Plant  delivery 
point,  status  equal  to  Willcox  and  all 
historical  firm  sales  customers  that 
converted  their  firm  sales  service  to  firm 
transportation  service  as  a  shipper  of 
gas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection- 
It  is  stated  that  El  Paso,  Willcox  and 
AEPCO  have  been  conducting 
negotiations  designed  to  settle  certain 
issues  which  exist  between  such  parties. 
El  Paso  states  that  such  negotiations 
have  resulted  in,  among  other  things,  a 
realignment  of  service  arrangements. 
Concurrent  with  the  filing  herein,  it  is 
stated  that  the  parties  are  filing  with  the 
Commission  a  Stipulation  And 
Agreement  which  resolves  all 
outstanding  issues  in  Docket  Nos.  RP91- 
139-000  and  RP88-44-000.  et  al. 
According  to  El  Paso,  the  key  existing 
service  arrangement  which  has  been 
restructured  is  the  sale  of  gas  by  El  Paso 
to  Willcox.  Currently,  El  Paso  and 
Willcox  are  party  to  a  sale  for  resale 
service  agreement  wherein  Willcox  sells 
to,  among  others.  AEPCO  at  the  Power 
plant  delivery  point  It  is  stated  that 
Willcox  also  has  two  interruptible 
transportation  agreements  with  El  Paso 
which  have  grandfathered  status.  In 
addition.  El  Paso  and  AEPCO  are  party 
to  an  interruptible  transportation  service 
agreement  providing  for  deliveries  at  the 
Power  Plant  delivery  point  which  is 
included  in  El  Paso's  interruptible  first- 
come,  first-served  queue. 

El  Paso  states  that  upon  approval  of 
its  proposal  and  as  provided  by  the 
Stipulation  and  Agreement,  the  key 
contractual  arrangements,  taken  in 
steps,  will  be  set  forth  below. 

Step  1 — The  Power  Plant  delivery  point 
will  t>e  removed  from  the  Willcox  sale  for 
resale  agreement  and  revised  Exhibits  A  and 
B  will  be  filed  with  the  Commission. 


Step  2— AEPCO  will  have  the  right  to 
purchase  gas  for  delivery  at  the  Power  Plant 
delivery  point  which  right  has  been  assigned 
by  Willcox  to  AEPCO.  This  reflects  the 
succession  by  AEPCO  to  the  delivery  point 
and  those  quantities  previously  contained  in 
the  Willcox  sales  agreement. 

Step  3 — Willcox  will  convert  Its  sales 
agreement  and  AEPCO  will  convert  its 
acquired  purchase  rights  to  Ann.  full 
requirements  transportation  agreements. 
Willcox  will  convert  to  service  under  Rate 
Schedule  FTS-S  and  AEPCO  to  service  und»T 
Rate  Schedule  T-3. 

It  is  Stated  that  these  changes  result 
form  AEPCO  recently  advising  El  Paso 
that,  pursuant  to  contractual  rights 
existing  with  Willcox.  it  had  elected  to 
become  a  customer  served  directly  by  El 
Paso.  According  to  El  Paso,  the  proposal 
set  forth  herein  will  have  no  adverse 
impact  on  its  system  operations  or  upon 
existing  customers  of  El  Paso,  other  than 
Willcox.  Further,  AEPCO  will  become  a 
direct  customer  of  El  Paso  receiving  full 
requirements  firm  transportation  service 
for  those  volumes  which,  absent  this 
proposal,  it  would  otherwise  purchase 
form  Willcox.  El  Paso  states  that 
Willcox  will  also  receive  firm 
transportation  service  for  the  full 
requirements  of  its  local  distribution 
system,  less  only  those  quantities 
previously  sold  to  AEPCO  at  the  Power 
Plant  delivery  point.  Finally,  it  is  stated 
that  Willcox  has  advised  El  Paso  that  it 
has  agreed  that  AEPCO  may  be  a  direct 
customer  of  El  Paso  and  consents  to  the 
abandonment  requested  herein. 

Comment  date:  October  22, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Mid  Louisiana  Gas  Co. 

(Docket  No.  CP91-3218-000| 

Take  notice  that  on  September  3a 
1991,  Mid  Louisiana  Gas  Company 
(Applicant)  filed  in  the  above-referenced 
docket,  a  prior  notice  request  pursuant 
to  5§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  abandon  an  exchange 
agreement  dated  March  26. 1968,  as 
amended  thereafter,  between  Humble 
Gas  Transmission  Company 
(Predecessor  to  Applicant)  and  United 
Gas  Pipe  Line  Company  (United)  under 
Applicant's  blanket  certificate  issued  in 
Docket  No.  CP82-539-000.  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  exchange 
agreement,  designated  as  Mid  Louisiana 
Gas  Company's  Rate  Schedule  No.  C-3. 
provided  for  the  exchange  of  natural  gas 
deliveries  at  designated  points  on 
United's  and  Applicant's  facilities  in 
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Louisiana.  It  is  also  stated  that  the 
original  certificate  issued  by  the 
Commission  to  both  United  and 
Applicant  was  issued  in  Docket  No. 
CP68-308.  on  July  24. 1968. 

Applicant  states  that  United  filed  an 
application  to  abandon  the  service  in 
Docket  No.  CP90-1094,  which 
application  made  pursuant  to  section 
7(b)  of  the  NGA  is  still  pending. 
Applicant  states  that  neither  it  nor 
United  proposes  to  abandon  any 
facilities. 

Comment  date:  November  21, 1991,  in 
accordance  with  Standard  paragraph  G 
at  the  end  of  this  notice. 

5.  Canyon  Creek  Compression  Co. 

IDocl^et  No.  CP92-18-0(X)| 

Take  notice  that  on  October  3, 1991, 
Canyon  Creek  Compression  Company 
(Canyon),  701  East  22nd  Street, 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP92-18-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 


Act  and  subpart  F  of  part  157  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  Canyon  to  engage 
in  any  of  the  activities  specified  in 
subpart  F  of  part  157  of  the 
Commission's  Regulations,  as  may  be 
amended  from  time  to  time,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Comment  date:  October  22, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

6.  Transcontinental  Gas  Pipe  Line 
Corporation 

(Docket  Nos.  CP92-1 3-000,  CP92-1 4-000. 
CP92-1 5-000] 

Take  notice  that  on  October  2, 1991. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 


284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Transco  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  21, 1991,  in 
accordance  with  Standard  Pa'-ao'-aph  G 
at  the  end  of  this  notice. 


Docl^et  nwnber  (date  Shipper  name  (type) 


CP92-13-000  (10-2-91)     Unocal  Explofatlon 
Cofporation 
(pfoducef). 
Seagull  Marketing 
Services,  Inc. 
(marketer). 


CP92-14-000  (10-2-91) 


CP92-15-000  (10-2-91) 


Shell  Gas  Trading 
Company  (marketer). 


Peak  day, 

average  day, 

annual  Dth 


480.000 

200,000 

73,000,000 

250,000 

50,000 

18,250,000 

1,500,000 

400,000 

146.000,000 


Receipt  points 


Delivery  points 


Various 
Various 
Various 


O.  TX. 


I>,TX. 


LA.TX. 


Contract  date,  rate 
schedule,  service 
type  / 


Related  docket, 
start  up  date 


6-27-91,  rr. 

interruptible. 

7-8-91, IT, 
interruptible. 

7-11-91.  rr, 

interruptible. 


ST91-10279-000, 
8-1-91 


ST91 -10264-000, 
8-1-91 


ST91 -10276-000, 
8-1-91 


7.  Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.;  Columbia  Gas  Transmission 
Corporation;  ANR  Pipeline  Company  of 
America 

IDocket  Nos.  CP92-2-O00,2  CP92-3-000, 
CP92-5-000I 

Take  notice  that  on  October  1  and  2, 
1991.  Applicants  filed  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  §§  157,205  and  284,223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 


day  transactions  under  §  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  the  Applicants 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  8chedule(s). 

Comment  date:  November  21, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date 
filed) 

Peak  day, ' 

average, 

annual 

Points  of  * 

Start  up  date,  rate 
schedule 

Related »  dockets 

Applicant              snipper  name 

Receipt 

Delivery 

CP92-2-000 
(10-1-91) 

Arkla  Energy 
Resources,  a 
dmsKXi  of  Arkla, 
Inc.,  P  0.  Box 
21734, 

Stir  eveport,  LA 
71151. 

Texaco  Gas 
Marketing, 
Inc. 

50,000 

40,000 

14,600,000 

AR,  LA.  OK,  TX 

TX 

6-8-91  IT 

CP88-820-000, 

\ 

ST91 -9969-000. 

'  These  prior  notice  requests  are  not 
conr.oliddled. 


*  These  prior  notice  requests  are  not 
consolidated. 
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Docket  No.  (date 
filed) 


Applicant 


Shipper  name 


CP92-3-000 
(10-1-91) 

CP92-5-000 
(10-2-91) 


Peak  day. ' 

average. 

annual 


Points  of » 
Receipt  Delivery 


x1. 
xl. 


Cotumbia  Gas 
Transmission 
Corporation. 

ANR  Pipeline 
Company. 


lATX. 


OK. 


Midcon  30,000 

Marketing  24.000 

Corp.  8,760,000 

Red  River  Gas  20,000 

Corp.  16,000 

5,840,000 

Ointon  Gas  20,000 

Transmission.  16,000 

5.840.000 

Arkla  Energy  40.000 

Marketing  32.000 

Company.  1 1 ,680.000 

Appalachian  100,000  ,  KY.  MD.  NY.  OH. 

Gas  Sales.  80.000  {      PA.  WV.  MO,  NE 

36.500.000 

Nerco  Oil  &  lO.OOOdt     OLA 

Gas.  Inc.  lO.OOOdt 

3.650,000dt 


AR,  OK  OK,  TX IL.  IN.  OK.  PA.  TN. 

TX. 


AR,  LA.  OK.  TX.. 


LA. 


IL.. 


KS.. 


KY,  MD,  NJ,  NY. 
PA.  OH,  VA,  WV. 

OLA 


Start  up  date,  rate 
sct>edute 


Related  '  dockets 


6-1-91, IT 

&-21-91,  IT... 

7-1-91 

9-12-91,  IT... 
7-25-91  ITS.. 
8-1-91.  ITS... 


CP8e-820-000 
ST91- 101 59-000. 

CPee-820-000. 

ST91 -101 96-000. 

.  CP88-820-000. 
ST91-10423-000. 

CP88-820-000 

ST91 -1051 3-000 
CPe6-240-000 
ST91-10016-000. 

CP88-532-000, 

ST91 -10205-000 


'  Quantities  are  shown  in  MMbtu  unless  otherwise  indicated. 

'  Offshore  Louisiana  and  Offshore  Texas  are  shown  as  OLA  and  OTX. 

'  The  CP  docket  corresponds  to  applicant's  blanket  transportation  cerlHicate   If  an  ST  docket  is  shown,  120-day  transportation  service  was  reported  in  it 


8.  Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc. 

[Docket  No.  CP92-1-0(X)| 

Take  notice  that  on  October  1, 1991. 
Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc.  (AER),  P.O.  Box  21734. 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP92-1-000.  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
certain  facilities  in  Arkansas.  Kansas 
and  Oklahoma  under  the  authorization 
issued  in  Docket  No.  CP82-384-000  and 
CP82-384-001  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  \rx  the  request  which  is  on  file  ' 
with  the  Commission  and  open  to  public 
inspection. 

AER  seeks  authority  to  construct  and 
operate  two  sales  taps  and  related 
facilities  for  delivery  of  natural  gas  to 
Arkansas  Louisiana  Gas  Company 
(ALG)  for  resale  to  domestic  and 
commercial  customers,  and  to  operate 
three  existing  taps  for  the  delivery  of 
natural  gas  to  ALG  for  resale  to 
consumers  other  than  the  right-of-way 
grantors  for  whom  the  taps  were 
originally  installed. 

AER  proposes  to  (1)  install  a  new  1- 
inch  tap  on  its  Line  3.  section  22.  T27N- 
R3W.  Grant  County.  Oklahoma,  for 
service  to  domestic  customer  Jay  D. 
Womack.  using  approximately  85  Mcf 
annually  md  1  Mcf  on  a  peak  day  to  be 
constructed  at  an  estimated  cost  of 
$1,389;  (2)  install  a  new  1-inch  tap  on  its 
Line  27.  section  25.  T32S-R4E,  Cowley 
County,  Kansas,  for  service  to 
commercial  customer  Miles  Funeral 
Home,  using  approximately  795  Mcf 
annually  and  2  Mcf  peak  day,  to  be 
installed  at  an  estimated  cost  of  $1,389; 


(3)  utilize  an  existing  1-inch  tap  on  its 
Line  |M-21.  section  19.  T6N-R3E.  St. 
Francis  County.  Arkansas,  for  initial 
service  to  domestic  customers  for  ALG's 
Rural  Extension  No.  1291.'  using 
approximately  1,275  Mcf  annually  and 
3.5  Mcf  peak  day.  It  is  stated  that  ALG's 
Rural  Extension  will  manifold  onto  an 
existing  tap  and  construction  will  not  be 
necessary;  (4)  utilize  an  existing  1-inch 
tap  on  its  Line  BT-1.  section  14.  T3S- 
R18W.  Hot  Springs  County.  Arkansas, 
for  service  to  new  domestic  customers 
Malcolm  Williams  and  Lloyd  Howerton, 
each  using  approximately  510  Mcf 
annually  and  12  Mcf  peak  day.  It  is 
slated  that  these  customers  will 
manifold  onto  the  existing  tap  and  new 
construction  will  not  be  necessary;  (5) 
utilize  an  existing  1-inch  tap  on  its  Line 
J.  section  13.  T8N-R21W,  Pope  County. 
Arkansas,  for  service  to  a  new  domestic 
customer  LaDonna  Shoptaw.  using 
approximately  85  Mcf  annually  and  2 
Mcf  peak  day.  It  is  stated  that  this 
customer  will  manifold  onto  the  existing 
tap  and  new  construction  will  not  be 
necessary. 

Comment  date:  November  21. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 


'  It  is  staled  that  ALG's  Rural  Extension  No.  1291 
will  connect  existing  customers  and  will  consist  of 
2.185  feet  of  2-inch  plastic  pipe. 


Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
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Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  91-24697  Filed  10-11-91:  8:45  am| 

BILLINQ  CODE  <717-01-M 


[Docket  No.  J091-09925T  Texas-9  Addition 
9) 

State  of  Texas;  Determination 
Designating  Tight  Formation 

October?,  1991. 

Take  notice  that  on  September  18, 
1991,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the  Travis 
Peak  Formation  underlying  portions  of 
the  Jewett  (Travis  Peak)  Field  in  Leon 
County,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  cf  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  designated  geographical  area,  as 
revised  by  Texas  September  30. 1991, 
covers  approximately  11,000  acres  in  the 
northwestern  part  of  Leon  County,  and 
consists  of  all  of  the  following  sections 
of  land:  H.  Barney,  A-123;  J.  Sprinkle, 
A-860;  J.  R.  Cook,  A-213:  Peter  Roblow, 
A-994:  Aleck  Mayes,  A-641:  Thomas  J. 
Shawn,  A-789;  E.  Huchner,  A-356;  J.  C. 
Moore,  A-642;  B.  M.  Roden,  A-762:  R.  B. 
Vest,  A-902;  Mary  Elam,  A-255; 
Jefferson  McGrew,  A-591;  Chester 
Rockwell,  A-724;  Chas.  J.  Cummings, 
A-180;  T.  G.  White,  A-920;  William 
Watkins,  A-922;  L  &  G.  N.  RR,  A-987: 
)ack  Broodo,  A-1432:  )as.  Willingham, 
A-955;  |oel  Banks,  A-107;  T.  J.  Chipman, 
A-215;  H.  H.  Gildon,  A-330;  G.  J. 
Pettigrew,  A-710;  J.  W.  Tomlinson, 
A-863;  B.  H.  Willingham,  A-964;  W.  R. 
Russell.  A-760;  John  Archer.  A-34:  W.  J. 
Moore.  A-630;  M.  Haggard.  A-406:  A. 
Duke,  A-247;  T.  B.  Martin.  A-637:  and  R. 
B.  Coleman.  A-215.  The  designated  area 
also  includes  a  portion  of  each  of  the 
Daniel  M.  Frisman  Survey,  A-267,  the 
Arthur  Willis  Survey.  A-914.  and  the 
Mathew  Kelly  Survey.  A-463.  plus  the 
northern  320  acre  tract  in  the  William 
Giimore  Survey.  A-322  and  the  NV^  of 
the  Edward  Taylor  Survey.  A-873. 

The  notice  of  determination  also 
contains  Texas'  flndings  that  the 


referenced  portion  of  the  Travis  Peak 
Formation  within  the  designated  area 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretory: 
|FR  Doc.  91-24698  Filed  10-11-91:  8:45  am) 

BILLMG  COOE  (/IZ-OI-M 


(Docket  No.  RP86-169-021  ] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

October  8, 1991. 

Take  notice  that,  on  October  1, 1991, 
ANR  Pipeline  Company  ("ANR") 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2.  the 
below  listed  tariff  sheets  with  a 
requested  effective  date  of  November  1. 
1991: 

Twelfth  Revised  Sheet  No.  16 
Twelfth  Revised  Sheet  No.  17 
Twelfth  Revised  Sheet  No.  18 
Twelfth  Revised  Sheet  No.  19 
Fourteenth  Revised  Sheet  No.  20 
Thirteenth  Revised  Sheet  No.  21 
Eighth  Revised  Sheet  No.  22 

ANR  states  that  the  tariff  sheets  are 
being  Hied  in  compliance  with  the 
Article  XII  of  the  Stipulation  and 
Agreement  dated  August  16. 1989  in  the 
above  captioned  dockets,  whereby  rates 
for  ANR's  X-Rate  Schedule  services  are 
to  be  recalculated  en°ective  November  1. 
1991. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  16. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Ca  shell. 

Secretary. 

(HI  Doc.  91-24741  Filed  10-11-91:  8:45  am| 

BHXING  COOE  6717-01-M 

-r~     -  ■         .' .  - 

(Docket  No.  RP91-123-O00I 

Canyon  Creek  Compression  Co.; 
Informal  Settlement  Conference 

October?,  1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday. 
October  23. 1991  at  1  p.m..  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street  NE,. 
Washington.  DC.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  in  18  CFR 
385.102(c),  or  any  participant,  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations.  18  CFR 
385.214. 

For  additional  information,  contact 
Joan  Dreskin  at  (202)  208-0738  or  Russell 
B.  Mamone  at  (202)  208-0744. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  91-24699  Filed  10-11-91;  8:45  amj 

BILUNG  COOE  6717-01-11 

(Docket  No.  TA9 1-1-22-002 1 

CNG  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  8, 1991. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG").  on  September  27, 
1991.  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  in  compliance  with 
the  August  30. 1991  suspension  order  in 
this  proceeding,  filed  the  following 
revised  tariff  sheets  to  First  Revised 
Volume  No.  1  of  CNG's  FERC  Gas  Tariff: 

Substitute  Tenth  Revised  Sheet  No.  31 
Substitute  Fifth  Revised  Sheet  No.  34 
Substitute  Alternate  Tenth  Revised  Sheet  No. 

31 
Substitute  Alternate  Fifth  Revised  Sheet  No. 

34 

CNG  states  that  the  primary  tariff 
sheets  are  filed  to  comply  with  all  of  the 
rate  adjustments  required  by  the 
Commission  in  its  suspension  order.  The 
alternate  tariff  sheets,  it  states, 
incorporate  all  such  rate  adjustments 
except  for  the  treatment  of  GIG  amounts 
for  which  CNG  still  seeks  demand 
charge  treatment.  CNG  requests  the 
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Commission  to  allow  the  alternate  tariff 
sheets  to  become  effective  on  September 
1. 1991.  the  scheduled  effective  date  of 
CNG's  annual  purchased  gas  cost 
adjustment  filing. 

CNG  states  that  it  has  properly 
allocated  fuel  costs  to  its  sales 
customers  and.  therefore,  that  it  is 
currently  in  compliance  with  the 
Commission's  request  to  "remove  the 
non-sales  service  company  use  gas 
costs"  from  its  sales  rates. 

CNG  states  that  it  has  provided  copies 
of  its  filing  to  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  Hie  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  16, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  C«Bhell, 
Secretary. 
.  |FR  Doc.  91-24742  Filed  10-11-91:  8;45  amj 

BILLING  COOe  6717-01-M 


(Docket  Nos.  RP88-44-000,  et  al.,  RP91- 
139-000,  CP92-4-000] 

El  Paso  Natural  Gas  Co.;  Proposed 
Stipulation  and  Agreement 

October?.  1991. 

Take  notice  that  on  October  1, 1991.  El 
Paso  Natural  Gas  Company  (El  Paso) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  pursuant  to 
rule  602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.602. 
and  Offer  of  Settlement  (Offer)  and  a 
Stipulation  and  Agreement  (Stipulation 
and  Agreement)  in  the  above  captioned 
dockets,  to  resolve  all  issues 
outstanding  between  and  among  El 
Paso,  the  City  of  Willcox,  Arizona 
(Willcox),  and  Arizona  Electric  Power 
Cooperative,  Inc.  (AEPCO). 

El  Paso  states  that  the  Stipulation  and 
Agreement  concludes  several 
outstanding  disputes  among  the  parties 
arising  from  El  Paso's  global  rate 
settlement  approved  by  the  Commission 
in  Docket  No.  RP88-44-000.  et  al.,  and 
eliminates  issues  in  numerous  ongoing 
proceedings  between  El  Paso,  Willcox, 
and  AEPCO. 

El  Paso  further  states  that,  in  addition, 
the  Stipulation  and  Agreement  provides 


for  (i)  conversion  of  firm  sales  rights  to 
firm  transportation,  (ii)  establishment  of 
demand  charges  and  billing 
determinants  for  certain  rate  periods, 
(iii)  termination  of  proceedings  in 
Docket  No.  RP91-139-000,  and  (iv) 
abandonment  authorization  for 
termination  of  certain  sales  for  resale  to 
Willcox.  El  Paso  filed  concurrently,  at 
Docket  No.  CP92-17-000,  an  application 
for  permission  and  approval  to  abandon 
such  sales. 

El  Paso  respectfully  requests  that  the 
Commission  grant  such  waivers  and 
permissions  with  respect  to  the 
requirements  of  the  Commission's 
Regulations  and  orders  to  the  extent 
necessary  to  effectuate  ail  of  the 
provisions  of  the  Offer  contained  in  the 
Stipulation  and  Agreement.  It  was 
further  requested  that  the  Commission 
promptly  approve  the  Stipulation  and 
Agreement  as  a  full,  fair,  and  reasonable 
resolution  of  the  matters  and  issues 
settled  therein. 

El  Paso  states  that  copies  of  the  Offer 
and  Stipulation  and  Agreement  were 
served  upon  all  parties  to  the 
proceedings  at  Docket  Nos.  RP88-44- 
000.  et  al.,  and  RP91-1 39-000. 

Initial  comments  on  the  Offer  should 
be  filed  on  or  before  October  21, 1991, 
and  reply  comments  should  be  filed  on 
or  before  October  31. 1991. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24700  Filed  10-11-91:  8:45  am] 

BILLING  COOE  6717-01-M 


[Docket  No.  RP91-163-000] 

Louisiana-Nevada  Transit  Co.;  Informal 
Settlement  Conference 

October  8. 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  October  30, 1991, 
at  10  a.m.,  room  2400,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  CFR  385.102(b).  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 


For  additional  information,  contact  Russell 
B.  Mamone  at  (202)  208-0744  or  Anja  M. 
Clark  at  (202), 208-2034. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  91-24743  Filed  10-11-91:  8:45  am) 

MUJNQ  CODE  $717-«1-M 


(Docket  No.  TM92-1-1 5-000] 

Mid  Louisiana  Gas  Co.;  Proposed 
Change  of  Rates 

October  8. 1991. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  September 
26, 1991,  tendered  for  filing  as  part  of 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff  the  following  Tariff  Sheets  to 
become  effective  November  1, 1991: 


Eighty-Seventh 
Revised 
Sheet  No.  3a 
Tenth  Revised  Sheet 

No.  3a.  1 


Superseding 

ElQHTY-SlXTH 

Revised 
Sheet  No.  3a 
Ninth  Revised  Sheet 
No.  3a.  1 


Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  the  Revised  Tariff  Sheets 
is  to  refiect  an  upward  revision  to  the 
unit  rates  for  the  collection  of  the 
Annual  Charges  imposed  by  section  382 
of  the  Commission's  Regulations. 

Mid  Louisiana  states  that  the  filing  is 
being  made  in  accordance  with  section 
22  of  Mid  Louisiana's  FERC  Gas  Tariff. 
Mid  Louisiana  copies  of  the  filing  have 
been  mailed  to  Mid  Louisiana's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  16, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24744  Filed  10-11-91;  8:45  am] 

MLUNO  CODE  (717-01-11 
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(Docket  No.  RP91-16e-000) 

Northwest  Pipeline  Corp^ 
Settlement  Conference 


Jnfonnal 


October?,  1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  October 
15. 1991.  immediately  following  the 
prehearing  conference  scheduled  in  this 
case  for  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street  NE..  Washington,  DC  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  in  18  CFR 
385.102(c).  or  any  participant,  as  defined 
in  18  CFR  385.102(b).  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commissions  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
Marc  G.  Denkinger  at  (202)  208-2215  or 
Joan  Dreskin  at  (202)  208-0738. 
Lois  D.  CashelU 
.'  ccrrtory. 
IFR  Doc.  91-24701  Filed  10-11-91:  8:45  am) 

INUJNG  CODE  6717-«1-ll 

[Docket  Na  GT91-41-001] 

PentvJersey  Pipe  Line  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

October  8, 1991. 

Take  notice  that  on  October  1, 1991, 
Penn-jersey  Pipe  Line  Co.  ("Penn- 
Jersey"),"Hackett  Hill  Road,  P.O.  Box 
869,  Bradford,  Vermont  05033,  tendered 
for  filing  First  Revised  Sheet  No.  5  to 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff. 

On  September  23. 1991,  Penn-Jersey 
Filed  Second  Revised  Sheet  No.  4  and 
Second  Revised  Sheet  No.  5  to  revise  the 
account  numbers  reflected  in  Penn- 
Jersey's  Rate  Schedule  T-1  to  conform  to 
the  current  Uniform  System  of  Accounts 
for  natural  gas  companies.  Penn-Jersey 
withdraws  Second  Revised  Sheet  No.  5 
and  submits  for  filing  First  Revised 
Sheet  No.  5  to  correct  pagination  and  to 
eliminate  an  incorrect  reference  to 
Account  271  contained  in  the  September 
23, 1991  filing. 

Penn  Jersey  states  that  copies  of  the 
filing  were  served  upon  Penn  Jersey's 
customers  and  on  the  New  Jersey  Public 
Utilities  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 


of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  18. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary. 

jKR  Doc.  91-24745  Filed  10-11-91;  8:45  amj 
eiLUNG  CODE  C717-01-M 


(Docket  No.  RP91-140-007I 

Questar  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  8. 1991. 

Take  notice  that  Questar  Pipeline 
Company  (Questar),  tendered  for  filing 
tariff  sheets  reflecting  a  clarification  to 
its  gathering  rate.  Questar  states  that  the 
filing  reflects  the  interruptible  gathering 
charge  that  was  left  off  the  tariff  sheets 
included  in  the  April  30, 1991  filing. 

Questar  states  that  the  maximum 
interruptible  gathering  rate  is  derived 
from  the  firm  gathering  rates  set  forth  in 
the  April  30, 1991,  filing  by  applying  a 
100%  load  factor  to  the  rates. 

Questar  further  states  that  the  filing 
contains  two  alternate  sets  of  tariff 
sheets  for  interruptible  gathering. 
Questar  states  that  the  first  set  of  tariff 
sheets  incorporates  the  terms  of  the 
Offer  of  Settlement  filed  with  the 
Commission  on  September  9, 1991,  in 
Docket  No.  RP91-140-005.  Questar 
further  states  that  the  alternate  set  of 
tariff  sheets  included  in  its  filing 
corresponds  to  Questar's  motion  rates 
also  filed  in  the  alternative  on  October 
1, 1991,  in  Docket  No.  RP91-140-006. 

Questar  states  that  the  filing  has  been 
served  on  all  participants  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator)'  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  16. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

St'cn'tary. 

|FR  Doc.  91-24746  Filed  10-11-91:  8:45  am| 

BILLING  CODE  S717-01-M 


(Docket  No.  RP91-140-000] 

Questar  Pipetine  Co.;  Informal 
Settlement  Conference 

Octobers.  1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  beginning  on 
Tuesday,  November  5. 1991.  at  10  a.m.. 
and  is  expected  to  continue  the 
following  day.  The  conference  will  be  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First  Street. 
NE..  Washington,  DC.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
John  P.  Roddy  (202)  208-1176  or  J. 
Carmen  Gastilo  (202)  208-0248. 

Lois  0.  Cashell. 

Secretary. 

|FR  Doc.  91-24747  Filed  10-11-91;  8:45  umj 

BILLING  CODE  6717-01-M 


(Docket  Nos.  RP89-224-000,  RP89-203-000, 
RP90-139-000  and  RP89-146-0001 


Southern  Natural  Gas  Co^ 
Settlement  Conference 


Informal 


October  8, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  October  18. 1991, 
at  11  a.m..  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE..  Washington.  DC.  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 
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For  additional  information,  please 
contact  Betsy  R.  Carr  at  (202)  208-1240 
or  James  A.  Pederson  at  (202)  208-2158. 

Lois  D.  CashelU 

S(H:retary. 

|FR  Doc.  91-24rM Filed  lO-ll-OT:  8:45  am] 

BILUNG  CODE  6ri7-01-M 


I  Dodcet  No.  TA90-1-29-005) 

Transcontinental  Gas  Pipe  Lir>e 
Corporation;  Compliance  Rllng 

October  &.  1991. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  September  30. 1991 
workpapers  supporting  certain 
adjustments  to Transcos  FERC  Account 
No.  191.  which  adjustments  are  made  in 
compliance  with  the  Commission's 
orders  issued  fune  6, 1991  in  Docket  No. 
TA9a-l-29-001  (as  modified  by  the 
Commission's  Order  on  Rehearing 
issued  August  7, 1991  in  Docket  No. 
TA90-1-29-003)  and  |uly  31. 1991  in 
Docket  No.  TA91-1-29-000.  As  more 
fully  described  in  the  instant  filing,  such 
adjustments  pertain  to  the  removal  from 
Account  No.  191  of  amounts  attributable 
to  storage  activity  for  May  and  June 

1989  and  the  recomputation  of  Transco's 
storage  revaluation  adjustment 
commencing  April  1989  through  March 

1990  using  the  rolling  weighted  average 
cost  methodology  defmed  in  §  lS4.302(s] 
of  the  Commission's  regulations. 

Transco  states  that  copies  of  this 
filing  were  mailed  to  affected  customers, 
interested  State  Commissions  and 
parties  to  Docket  Nos.  TA90-1-29  and 
TA91-1-29.  In  accordance  with 
provisions  of  Section  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection, 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  ofTices  at  2800  Post  Oak  Boulevard 
in  Houston.  Texas. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^y  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  16. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Cppies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  O.  Cashell. 

Scrn'lary. 

|FR  Doc.  91-24749  Filed  10-11-91:  8:45am) 

BILUNG  CODE  tZir-OI-M 


■  Docket  No.  RP91-215-001] 

Transwestern  Pipeline  Co^ 
Compliance  Filing 

October  8.  1991. 

Take  notice  that,  on  October  1, 1991. 
Transwestern  Pipeline  Company 
("Transwestern")  tendered  for  filing  as 
part  of  its  FERC  Gas  tariff.  Second 
Revised  Volume  Na  1.  the  following 
tariff  sheets: 

Effective  October  1.  1991: 

B9th  Revised  Sheet  No.  5 
1st  Revised  Sheet  No.  SD(iv) 
1st  Revised  Sheet  No.  5E(iii) 
52nd  Revised  Sheet  No.  e 
15lh  Revised  Sheet  No.  37 
9lh  Revised  Sheet  No.  89 
9th  Revised  Sheet  No.  90 

Transwestern  states  that  the  tariff 
sheets  are  being  filed  to  adjust 
Transwestem's  TCR  Surcharge  B.  in 
compliance  with  the  Commission's  order 
issued  September  27, 1991  ("Order")  in 
this  proceeding.  Transwestern  states 
that  it  has  recalculated  its  TCR 
Surcharge  B  as  required  by  the  Order, 
and  has  added  interest  from  September 
1. 1991  to  September  30. 1991. 

Transwestern  proposes  an  effective 
date  of  October  1, 1991.  instead  of 
September  30. 1991.  in  order  to  avoid 
having  to  bill  its  shippers  for  their 
September  30  volumes  at  a  different  rate 
then  the  shippers'  volumes  for  the 
remainder  of  such  month. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE, 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  16. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheH. 
Secrelary: 
|FR  Doc.  91-24750  Filed  10-11-91;  &45  am] 

BILLING  CODE  S717-0I-M 


Office  of  Conservation  and 
Renewable  Energy 

IC«mNo.  DH-001] 

Energy  Conservation  Program  tor 
Consumer  Products;  Decision  and 
Order  Granting  a  Waiver  From  Vented 
Home  Heating  Equipment  Test 
Procedures  to  Appalachian  Stove  and 
Fabricators,  Inc. 

agency:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 

Energy. 

ACTION:  Decision  and  Order. 

summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  DH-001) 
granting  a  waiver  to  Appalachian  Stove 
and  Fabricators,  Inc.  (Appalachian)  from 
the  existing  Department  of  Energy 
(DOE)  test  procedures  for  vented  home 
heating  equipment  (vented  heater).  The 
Department  is  granting  the  company  its 
petition  for  waiver  regarding  pilot  light 
energy  consumption  in  calculation  of 
Annual  Fuel  Utilization  Efficiency 
(AFUE)  for  its  model  AGS-44  vented 
home  heater  and  its  request,  in  part,  to 
use  a  weighted  average  steady-state 
efficiency. 

FOR  FURTHER  INFORMATION  CONTACT 

Cyrus  H.  Nasseri,  VS.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
43,  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  585-9127. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-41.  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order.  Appalachian 
has  been  granted  a  Waiver  for  its  model 
AGS-44  vented  heater,  from  the  DOE 
test  procedure  regarding  the  pilot  light, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE.  Further,  that  part  of  the  Petition 
regarding  weighted  average  steady  state 
efficiency  has  been  granted  in  part. 

Issued  in  Washington.  DC.  October  2. 1991. 
).  Michael  Davis, 

Assistant  Secretary.  Consen'olion  and 
Renewable  Energy. 

Decision  and  Order 

In  the  matter  of:  Appalachian  Stove 
and  Fabricators,  Ina  (Case  No.  DM-OOl) 
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Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163,  89  Stat.  917, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357.  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
vented  home  heating  equipment.  The 
intent  of  the  test  procedures  is  to 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430.  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108. 
September  26. 1980.  Thereafter  DOE 
further  amended  the  applicable  waiver 
process  to  allow  the  Assistant  Secretary 
for  Conservation  and  Renewable  Energy 
(Assistant  Secretary)  to  grant  an  Interim 
Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823. 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 


remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Appalachian  filed  a  "Petition  for 
Waiver,"  dated  September  21, 1990.  in 
accordance  with  §  430.27  of  10  CFR  Part 
430.  DOE  published  in  the  Federal 
Register  on  February  14, 1991 
Appalachian's  Petition  and  solicited 
comments,  data  and  information 
respecting  the  petition.  56  FR  6016. 

No  comments  were  received 
concerning  the  "Petition  for  Waiver." 
DOE  consulted  with  the  Federal  Trade 
Commission  (FTC)  concerning  the 
Appalachian  Petition.  The  FTC  did  not 
have  any  objections  to  the  issuance  of  a 
waiver  to  Appalachian. 

Assertions  and  Determinations 

Appalachian's  Petition  seeks  a 
Waiver  from  the  DOE  test  procedure 
regarding  (a)  pilot  light  energy 
consumption  and  (b)  steady  state 
efficiency.  The  DOE  test  provision 
requires  measurement  of  energy  input 
rate  to  the  pilot  light  (Qp)  with  an  error 
no  greater  than  3  percent  for  vented 
heaters,  and  use  of  this  data  in  the 
calculation  of  AFUE  using  the  formula: 
AFUE  =  44007j„Tj^Q,„  „„/(4400t,„Q,„ 
,„„  +  2.5(4600)t)^Qp).  Appalachian 
requests  the  allowance  to  delete  the 
2.5(4600)i7>,Qp  term  in  the  calculation  of 
AFUE  when  testing  its  ACS-44  model 
vented  heater.  Appalachian  states  that 
the  AGS-44  model  vented  heater  is 
fitted  with  a  piezo  igniter  which  fires  a 
transient  pilot  for  the  purpose  of  smooth 
and  safe  ignition  of  the  main  burner 
while  controlling  the  amount  of  heat  to 
energize  the  thermoelectric  valve 
incorporated  in  the  control.  Gas  to  the 
pilot  for  ignition  of  the  main  burner  is 
obtained  by  depressing  the  control  knob 
and  turning  counterclockwise  to  the 
ignition  position,  position  1,  and 
pressing  the  piezo  igniter  to  ignite  the 
pilot.  As  soon  as  the  pilot  energizes  the 
thermoelectric  valve  of  the  control,  the 
main  burner  is  ignited  by  turning  the 
control  knob  from  position  1  to  position 
2,  3  or  4.  The  pilot  remains  on  at  settings 
2,  3  and  4,  and  by  virtue  of  its  position, 
contributes  to  the  heat  release  within 
the  combustion  chamber. 

When  the  heater  is  turned  off  after 
use,  the  control  knob  is  turned 
clockwise  to  the  "OFF"  position, 
automatically  turning  off  the  pilot. 

If  the  manufacturer's  instructions  are 
observed  by  the  user,  the  pilot  light  will 
not  be  left  on.  This  will  result  in  a  lower 
energy  consumption,  and  in  turn  a 
higher  efficiency  than  calculated  by  the 
current  DOE  test  procedure.  Since  the 
current  DOE  test  procedure  does  not 


address  this  issue,  Appalachian  asks 
that  the  Waiver  be  granted. 

Based  on  DOE's  review  of  how  the 
AGS-44  model  vented  heater  operates 
and  the  fact  that  if  the  manufacturer's 
instructions  are  followed,  the  pilot  light 
will  not  be  left  on.  DOE  grants  the 
Petition  for  Waiver  to  exclude  the 
assumed  pilot  light  energy  input  term  in 
the  calculation  of  AFUE. 

This  decision  is  subject  to  the 
condition  that  the  heater  shall  have  an 
easily  read  label  near  the  gas  control 
knob  instructing  the  user  to  turn  the 
valve  to  the  off-position  when  the  heater 
is  not  in  use. 

Appalachian  also  seeks  a  Waiver 
from  the  DOE  test  provision  that 
requires  determination  of  steady  state 
efficiency  at  a  flow  rate  for  manually 
controlled  gas  fueled  vented  heaters 
with  various  input  rates  that  is  50 
percent  of  the  maximum  fuel  input  rate, 
plus  or  minus  5  percent. 

Appalachian  states  that  the  manual 
control  on  its  heater  gives  three  fixed 
gas  rates  and  is  not  infinitely  variable. 
Therefore  it  is  not  possible  to  obtain  a 
rate  of  50  percent  of  the  maximum  fuel 
rate  as  specified  in  the  DOE  test 
procedure. 

Since  the  current  DOE  test  procedure 
does  not  address  this  issue. 
Appalachian  asks  that  an  alternative 
test  procedure  for  determination  of 
steady  state  efficiency,  based  on  a 
weighted  average  of  efficiencies 
obtained  at  settings  2.  3  and  4  be 
granted. 

Appalachian's  request  for  a  Waiver  to 
use  an  alternate  test  procedure  for 
determination  of  steady  state  efficiency 
based  on  a  weighted  average  of  three 
different  firing  rates  is  denied.  Instead, 
DOE  has  determined  that  the  steady 
state  efficiency  of  this  heater  shall  be 
measured  at  its  minimum  fuel  input  rate, 
which  is  65.3  percent  of  its  maximum 
input  rate.  This  minimum  input  rate  is 
closest  to  the  50  percent  input  rate  at 
which  other  manually  controlled  vented 
heaters  are  being  rated.  DOE  believes 
that  to  do  otherwise  would  result  in  an 
unjustified  higher  AFUE  that  would  be 
unfair  to  other  manufacturers  of  similar 
heaters  because  relatively  higher  firing 
rates  would  generally  result  in  higher 
burner  efficiencies. 

It  is  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
the  Appalachian  Stove  and  Fabricators, 
Inc.,  (Case  No.  DH-001)  is  hereby 
granted  as  set  forth  in  paragraph  (2) 
below,  subject  to  the  provisions  of 
paragraphs  (3),  and  (4). 

(2)  Not  withstanding  any  contrary 
provisions  of  Appendix  O  of  10  CFR  part 
430,  subpart  B,  the  Appalachian  Stove  - 
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and  Fabricators,  Ina  shall  be  permitted 
to  test  its  AGS-44  vented  heater  on  the 
basis  of  the  test  procedure  specified  in 
10  CFR  part  430.  subpart  B,  appendix  O 
with  modifications  set  forth  below: 

(i)  Delete  paragraph  3.5  of  appendix 
O. 

(ii)  Delete  paragraph  4.2.4.  of 
appendix  O  and  replace  with  the 
following  paragraph: 

4.2.4     Weighted  Average  Steady- 
Stiite  Efficiency.  For  manually 
con'roUed  heaters  with  various  input 
rates,  the  weighted  average  steady-state 
effiriency  (»j„-wt)  is  the  minJTTium  fuel 
input  rate  as  measured  in  either  section 

3.1.1  to  this  appendix  for  manually 
controlled  gas  vented  heaters  or  section 

3.1.2  to  this  appendix  for  manually 
controlled  oil  vented  heaters.  For  a 
manually  controlled  heater  with  one 
single  firing  rate,  the  weighted  average 
steady-state  efficiency  is  the  steady- 
slate  efficiency  measured  at  the  single 
firing  rate. 

(iii)  Delete  paragraph  4.2.6  of 
appendix  O  and  replace  with  the 
following  paragraph: 

4.2.6    Annual  Fuel  Utilization 
Efficiency.  For  manually  controlled 
vented  heaters,  calculate  the  Annual 
Fuel  Utilization  Efficiency  (AFUE) 
expressed  as  a  percent  and  defined  as: 

AFUE  =  Tj^ 

Where: 

1]^  =  as  defined  in  4.2.5  of  this  appendix. 

(iv)  With  the  exception  of  the 
modification  set  forth  above, 
Appalachian  Stove  and  Fabricators,  Inc. 
shall  comply  in  all  respects  with  the 
procedures  specified  in  appendix  O  of 
10  CFR  part  430,  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  AGS-44 
vented  heater  manufactured  by 
Appalachian  Stove  and  Fabricators.  Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  Petition  is 
incorrect 

Issued  In  Washington.  DC.  October  Z  1991. 
|.  Michael  Davis, 

Assistant  Secretary  Cotisenxition  and 
Rene  waOie  Energy. 

|KR  Doc  fll -24771  Filed  10-11-91;  8:45  amj 
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ICaseNo.  F-0301 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  a  Waiver  From  tfie 
Furnace  Test  Procedures  to  Goodman 
Manufacturing  Corp. 

agency:  Office  of  Conservation  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Decision  and  Order. 

summary:  Notice  is  given  of  the 
Decision  and  Order  {Case  No.  F-030) 
granting  a  Waiver  to  Goodman 
Manufacturing  Corporation  (Goodman) 
from  the  existing  Department  of  Energy 
(DOE)  test  procedures  for  furnaces.  The 
Department  is  granting  the  company  its 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its  PG 
and  PGX  series  rooftop  furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW. 

.    Washington,  DC  20585.  (202)  586-9127. 

Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-41.  Forrestal 
Building.  1000  Independence  Avenue, 
SW.  Washington,  DC  20585,  (202)  586- 
9507. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order,  Goodman  has 
been  granted  a  waiver  for  its  PG  and 
PGX  series  rooftop  furnaces,  permitting 
the  company  to  use  an  alternate  test 
method  in  determining  the  Annual  Fuel 
Utilization  Efficiency  (AFUE). 

Issued  in  Washington.  DC.  October  3. 1991. 
|.  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

Decision  and  Order 

l/i  the  matter  of.  Goodman 
Manufacturing  Corporation  (Case  No.  F- 
030) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  Public  Law  94-163.  89  Stat  917. 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619.  92  Stat.  3286,  the 
National  Appliance  Energy 
ConservaUon  Act  of  1987  (NAECA), 


Public  Law  100-lZ  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1968). 
Public  Law  100-357,  requires  DOE  to 
prescribe  standardized  test  procedures 
to  meaure  the  energy  consumption  of 
certain  consumer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  wUI 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430.  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108. 
September  26. 198a  Thereafter.  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  Petition  for  Waiver  will  be  granted, 
and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determinafon  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Goodman  filed  a  "Petition  for  Wavier" 
dated  January  16, 1991,  in  accordance 
with  §  430.27  of  10  CFR  part  430.  DOE 
published  in  the  Federal  Register  on 
May  3. 1991.  Goodman's  petition  and 
sohcited  comments,  data  and 
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information  respecting  the  petition.  56 
FR  20421.  Goodman  also  filed  an 
"Application  for  Interim  Waiver"  under 
§  430.27(g)  which  DOE  granted  on  April 
26, 1991.  56.  20421,  May  3, 1991. 
No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  Federal  Trade 
Commission  (FTC),  concerning  the 
Goodman  Petition.  The  FTC  did  not 
have  any  objections  to  the  issuance  of 
the  Waiver  to  Goodman. 

Assertions  and  Determinations 

Goodman's  Petition  seeks  a  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  the 
starting  of  the  circulating  air  blower. 
Goodman  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  PG  and  PGX  series 
rooftop  furnaces.  Goodman  states  that 
since  the  30-second  delay  is  indicative 
of  how  these  models  actually  operate 
and  since  such  a  delay  results  in  an 
improvement  in  efficiency  of 
approximately  1.0  percent,  the  Waiver 
should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Goodman  indicates  that  it 
is  unable  to  take  advantage  of  any  of 
these  exceptions  for  its  PG  and  PGX 
series  rooftop  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Goodman  furnaces 
are  designed  to  impose  a  30-second 
blower  delay  in  every  instance  of  start 
up.  and  since  the  current  provisions  do 
not  specifically  address  this  type  of 
control,  DOE  agrees  that  a  Waiver 
should  be  granted  to  allow  the  30- 
second  blower  time  delay  when  testing 
the  Goodman  PG,  PSX  series  rooftop 
furnaces.  Accordingly,  with  regard  to 
testing  the  PG  and  PGX  series  rooftop 
furnaces,  today's  Decision  and  Order 
exempts  Goodman  from  the  existing 
provisions  regarding  blower  controls 
and  allows  testing  with  the  30-second 
delay. 

It  is  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
the  Goodman  Manufacturing 
Corporation  (Case  No.  F-030)  is  hereby 
granted  as  set  forth  in  paragraph  (2) 
below,  subject  to  the  provisions  of 
paragraphs  (3),  (4).  and  (5). 

(2)  Not  withstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  the  Goodman 
Manufacturing  Corporation  shall  be 
permitted  to  test  its  PG  and  PGX  series 
rooftop  furnaces  on  the  basis  of  the  test 


procedure  specified  in  10  CFR  part  430, 
with  modifications  set  forth  below: 

(i)  Section  3.0  of  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  103-82  with 
the  exception  of  sections  9.2.2,  9.3.1,  and 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 

3.10    Gas-and-Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHRAE  103-82. 
After  equilibrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurement 
performed,  turn  on  the  furnaces  and 
measure  the  fiue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
burner(s)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-),  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 
that  is  other  than  1.5  minutes,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower,  or  (3)  the  delay  time 
results  in  the  activities  of  a  temperature 
safety  device  which  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay,  (t-),  using  a  stop 
v^atch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  fiue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's 
recommended  on-period  draft. 

(iii)  With  the  exception  of  the 
modification  set  forth  above,  Goodman 
Manufacturing  Corporation  shall  comply 
in  all  respects  with  the  test  procedures 
specified  in  appendix  N  of  10  CFR  part 
430,  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  PG  and 
PGX  series  rooftop  furnaces 
manufactured  by  Goodman 

'  Manufacturing  Corporation. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 


upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  October  15, 1991,  this 
Waiver  supersedes  the  Interim  Waiver 
Granted  Goodman  Manufacturing 
Corporation  on  April  26, 1991.  56  FR 
20421,  May  3, 1991,  (Case  No.  F-030). 

Issued  in  Washington,  DC.  October  3, 1991. 
|.  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewal  Enersy. 
|FR  Doc.  91-24770  Filed  10-11-01:  8:45  am| 

BILUNG  CODE  6450-01-11 


ICase  No.  DH-002] 


Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  a  Waiver  from  Verted 
Home  Heating  Equipment  Test 
Procedures  to  Valor  Inc. 

agency:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  Order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  DH-002) 
granting  a  Waiver  to  Valor  Incorporated 
(Valor)  from  the  existing  Department  of 
Energy  (DOE)  test  procedures  for  vented 
home  heating  equipment  (vented 
heater).  The  Department  is  granting  the 
company  its  Petition  for  Waiver 
regarding  pilot  light  energy  consumption 
in  calculation  of  Annual  Fuel  Utilization 
Efficiency  (AFUE)  for  its  model  VN-32 
vented  heater  and  its  request,  in  part,  to 
use  a  weighted  average  steady-state 
efficiency. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-9127 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41.  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  10  CFR  430.27(g),  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order,  Valor  has  been 
granted  a  Waiver  for  its  model  VN-32 
vented  heater,  from  the  DOE  test 
procedure  regarding  the  pilot  light,  - 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE.  Further,  that  part  of  the  Petition 
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regarding  weighted  average  steady  state 
efficiency  has  been  granted  in  part. 

Issued  in  Washington.  DC.  October  2, 1991. 
).  Michael  Davis. 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

Decision  and  Order 

In  the  matter  of:  Valor  Incorporated. 
(Case  No.  DH-002). 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles]  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA).  Public  Law  94-163,  89  Stat.  917, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
vented  home  heating  equipment.  The 
intent  of  the  test  procedures  is  to 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430.  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108, 
September  26, 1980.  Thereafter  DOE 
further  amended  the  applicable  waiver 
process  to  allow  the  Assistant  Secretary 
for  Conservation  and  Renewable  Energy 
(Assistant  Secretary)  to  grant  an  Interim 
Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823. 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 


Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Valor  filed  a  "Petition  for  Waiver," 
dated  September  21, 1990,  in  accordance 
with  §  430.27  of  10  CFR  part  430.  DOE 
published  in  the  Federal  Register  on 
February  14, 1991  Valor's  Petition  and 
solicited  comments,  data  and 
information  respecting  the  petition.  56 
.  FR  6022. 

No  comments  were  received 
concerning  the  "Petition  for  Waiver." 
DOE  consulted  with  the  Federal  Trade 
Commission  (FTC)  concerning  the  Valor 
Petition.  The  FTC  did  not  have  any 
objections  to  the  issuance  of  a  waiver  to 
Valor. 

Assertions  and  Determinations 

Valor's  Petition  seeks  a  Waiver  from 
the  DOE  test  procedure  regarding  (a) 
pilot  light  energy  consumption  and  (b) 
steady  state  efficiency.  The  DOE  test 
provision  requires  measurement  of 
energy  input  rate  to  the  pilot  light  (Qp) 
with  an  error  no  greater  than  3  percent 
for  vented  heaters,  and  use  of  this  data 
in  the  calculation  of  AFUE  using  the 
formula:  AFUE  =  44007)„tj^Q,„  „„/ 
(44007j,,Q,„.„„  +  2.5(4600)7,^Qp).  Valor 
requests  the  allowance  to  delete  the 
2.5(4600]t7^Qp  term  in  the  calculation  of 
AFUE  when  testing  its  VN-32  model 
vented  heater.  Valor  states  that  the  VN- 
32  model  vented  heater  is  fitted  with  a 
piezo  igniter  which  fires  a  transient  pilot 
for  the  purpose  of  smooth  and  safe 
ignition  of  the  main  burner  while 
controlling  the  amount  of  heat  to 
energize  the  thermoelectric  valve 
incorporated  in  the  control.  Gas  to  the 
pilot  for  ignition  of  the  main  burner  is 
obtained  by  depressing  the  control  knob 
and  turning  counterclockwise  to  the 
ignition  position,  position  1,  and 
pressing  the  piezo  igniter  to  ignite  the 
pilot.  As  soon  as  the  pilot  energizes  the 
thermoelectric  valve  of  the  control,  the 
main  burner  is  ignited  by  turning  the 
control  knob  from  position  1  to  position 
2,  3  or  4.  The  pilot  remains  on  at  settings 
2.  3  and  4.  and  by  virtue  of  its  position, 
contributes  to  the  heat  release  within 
the  combustion  chamber. 


When  the  heater  is  turned  off  after 
use.  the  control  knob  is  turned 
clockwise  to  the  "ofr"  position, 
automatically  turning  off  the  pilot. 

If  the  manufacturer's  instructions  are 
observed  by  the  user,  the  pilot  light  will 
not  be  left  on.  This  will  result  in  a  lower 
energy  consumption,  and  it  turn  a  higher 
efficiency  than  calculated  by  the  current 
DOE  test  procedure.  Since  the  current 
DOE  test  procedure  does  not  address 
this  issue.  Valor  asks  that  the  Waiver  be 
granted. 

Based  on  DOE's  review  of  how  the 
VN-22  model  vented  heater  operates  ' 
and  the  fact  that  if  the  manufacturer's 
instructions  are  followed,  the  pilot  light 
will  not  be  left  on.  DOE  grants  the 
Petition  for  Waiver  to  exclude  the 
assumed  pilot  light  energy  input  term  in 
the  calculation  of  AFUE. 

This  decision  is  subject  to  the 
condition  that  the  heater  shall  have  an 
easily  read  label  near  the  gas  control 
knob  instructing  the  user  to  turn  the 
valve  to  the  off-position  when  the  heater 
is  not  in  use. 

Valor  also  seeks  a  Waiver  from  the 
DOE  test  provision  that  requires 
determination  of  steady  state  efficiency 
at  a  flow  rate  for  manually  controlled 
gas  fueled  vented  heaters  with  various 
input  rates  that  is  50  percent  of  the 
maximum  fuel  input  rate,  plus  or  minus  5 
percent. 

Valor  states  that  the  manual  control 
on  its  heater  gives  three  fixed  gas  rates 
and  is  not  infinitely  variable.  Therefore 
it  is  not  possible  to  obtain  a  rate  of  50 
percent  of  the  maximum  fuel  rate  as 
specified  in  the  DOE  test  procedure. 

Since  the  current  DOE  test  procedure 
does  not  address  this  issue.  Valor  asks 
that  an  alternative  test  procedure  for 
determination  of  steady  state  efficiency, 
based  on  a  weighted  average  of 
efficiencies  obtained  at  settings  2,  3  and 
4  be  granted. 

Valor's  request  for  a  Waiver  to  use  an 
alternate  test  procedure  for 
determination  of  steady  state  efficiency 
based  on  a  tveighted  average  of  three 
different  firing  rates  is  denied.  Instead, 
DOE  has  determined  that  the  steady 
state  efficiency  of  this  heater  shall  be 
measured  at  its  minimum  fuel  input  rate, 
which  is  65.3  percent  of  its  maximum 
input  rate.  This  minimum  input  rate  is 
closest  to  the  50  percent  input  rate  at 
which  other  manually  controlled  vented 
heaters  are  being  rated.  DOE  believes 
that  to  do  otherwise  would  result  in  an 
unjustified  higher  AFUE  that  would  be 
unfair  to  other  manufacturers  of  similar 
heaters  because  relatively  higher  firing 
rates  would  generally  result  in  higher 
burner  efficiencies. 

//  is  therefore  ordered.  That: 
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(1)  The  "Petition  for  Waiver"  filed  by 
the  Valor  Incorporated  (Case  No.  DH- 
002)  is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  and  (4). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  O  of  10  CFR  part 
430,  subpart  B,  the  Valor  Incorporated 
shall  be  permitted  to  test  its  VN-32 
verted  heater  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  part  430, 
subpart  B,  appendix  O  with 
modifications  set  forth  below: 

(i)  Delete  paragraph  3.5  of  appendix 
O. 

(ii)  Delete  paragraph  4.2.4.  of 
appendix  O  and  replace  with  the 
following  paragraph. 

4.2.4  Weighted  Average  Steady-State 
Efficiency.  For  manually  controlled 
heaters  with  various  input  rates,  the 
weighted  average  steady-state 
efficiency  (»)«  wi)  is  the  minimum  fuel 
input  rate  as  measured  in  either  section 

3.1.1  to  this  appendix  for  manually 
controlled  gas  vented  heaters  or  section 

3.1.2  to  this  appendix  for  manually 
controlled  oil  vented  heaters.  For  a 
manually  controlled  heater  with  one 
single  firing  rate,  the  weighted  average 
steady-state  efficiency  is  the  steady- 
state  efficiency  measured  at  the  single 
firing  rate. 

(iii)  Delete  paragraph  4.2.6  of 
appendix  O  and  replace  with  the 
following  paragraph: 

4.2.6  Annual  Fuel  Utilization 
Efficiency.  For  manually  controlled 
vented  heaters,  calculate  the  Annual 
Fuel  Utilization  Efficiency  (AFUE) 
expressed  as  a  percent  and  defined  as: 
AFUE =17^  where:  ij,.  =  as  defined  in 
4.2.5  of  this  appendix. 

(iv)  With  the  exception  of  the 
modification  set  forth  above.  Valor 
Incorporated  shall  comply  in  all  respects 
with  the  procedures  specified  in 
appendix  O  of  10  CFR  part  430,  subpart 
B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  lest 
procedures  appropriate  to  the  VN-32 
vented  heater  manufactured  by  Valor 
Incorporated. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  Petition  is 
incorrect. 


Issued  In  Washington,  DC  October  2. 1991. 
|.  Michael  Davis, 

Assistant  Secretary:  Conservation  ami 
Renewable  Energy. 
|FR  Doc.  91-24769  Filed  10-11-91;  8:45  <im| 

Blli.lNO  CODE  64S0-01-M 

Office  of  Fossil  Energy 

[FE  Docket  No.  91-49-NGl 

Utrade  Gas  Co.;  Application  for 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Ennrgy  (DOE) 
gives  notice  of  receipt  on  July  22. 1991. 
of  an  application  filed  by  Utrade  Gas 
Company  (Utrade),  requesting  blanket 
authorization  to  import  up  to  a  total  of 
150  Bcf  of  natural  gas  from  Canada  over 
a  two-year  period  beginning  on  the  date 
of  first  delivery.  The  gas  would  be 
transported  through  existing  facilities 
and  Utrade  states  it  will  submit 
quarterly  reports  to  FE  detailing  each 
transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  arc  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  in 
Washington,  DC,  at  the  address  listed 
below  no  later  than  4:30  p.m..  Eastern 
time,  November  14, 1991. 
ADDRESSES:  Offices  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  room  3F-056,  FE-50.  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION: 
Frank  Duchaine,  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-094,  FE-53, 1000 

Independence  Avenue,  SW.. 

Washington,  DC  20585,  (202)  580-8233. 
Diane  Stubbs,  Office  of  Assistant 

General  Counsel  for  Fossil  Energy. 

U.S.  Department  of  Energy,  Forrestal 

Building,  room  6E-042. 1000 

Independence  Avenue.  SW.. 

Washington.  DC  20585.  (202)  586-6667. 
SUPPt^MENTARY  INFORMATION:  Utrade.  a 
Delaware  corporation  with  its  principal 


place  of  business  in  Houston,  Texns, 
proposes  to  import  natural  gas  from 
Canada  for  resale  to  local  distribution, 
industrial,  commercial  and  residential 
customers  in  the  United  States.  The 
specific  terms  of  purchase  agreements 
with  Canadian  suppliers  will  be  the 
product  of  arms-length  negotiations.  The 
price,  volume  and  duration  provisions  of 
such  contracts  will  reflect  market 
conditions. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  DOE's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22, 1984). 
Parties,  especially  those  that  may 
oppose  this  application,  should  commont 
in  their  responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines  regarding  the 
requested  import  authority.  The 
applicant  assets  that  imports  made 
under  this  arrangement  will  be 
competitive.  Parties  opposing  this 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  el  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  inter\'ene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFK 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 


Federal  Register  /  Vol.  56.  No.  199  /  Tuesday.  October  15.  1991  /  Notices 


51717 


Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any  . 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Utrade's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  on  October  8. 
199T. 

Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
(FR  Doc.  91-24767  Filed  10-11-91:  8:45  am) 
BILLING  CODE  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-4021-4) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  the 
Office  of  Management  and  Budget's 
(0MB)  response  to  Agency  Paperwork 
Reduction  Act  clearance  request  for  the 
information  collection  below. 

SUPPLEMENTARY  INFORMATION: 

OMB  Response  to  Agency  PRA 
Clearance  Request 

Title:  Requirements  for  Generators. 
Transporters,  and  Disposers  Under  the 
RCRA  Hazardous  Waste  Manifest 
System  (EPA  No.  0801.08:  OMB  No. 
2050-0039). 

The  Agency  had  requested  a  three 
year  renewal  of  this  information 
collection  with  a  requested  expiration 
date  of  September  30, 1994.  This 
collection  received  a  short-term 
approval  from  OMB  and  is  cleared  to 
September  30, 1992.  In  a  letter,  dated  30 
September  1991,  OMB  provided  the 
following  remarks:  "*  *  *  until 
September  1992.  the  public  may  comply 
with  the  manifest  requirement  by  using 
a  form  with  any  expiration  date  that  has 
already  been  printed.  This  will  allow 
States  which  have  already  printed  forms 
with  a  September  1994  expiration  date 
to  use  those  forms  until  September  30. 
1992.  It  will  also  allow  States  which 
have  not  printed  new  forms,  but  have 
stocks  of  forms  with  an  expiration  date 
of  September  1991,  to  continue  using 
their  stocks  until  they  are  depleted  or 
until  September  1992,  (whichever  comes 
first)."  States  which  need  to  print  forms 
should  use  the  September  30, 1992 
expiration  date. 

If  you  have  any  questions  concerning 
approval  of  this  information  collection 
request  contact  Evi  Huffer,  EPA,  at  (202) 
260-8791  or  Ron  Minsk,  OMB,  at  (202) 
395-3084. 

Dotted:  October  8. 1991. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
(FR  Doc.  91-24761  Filed  10-11-91;  8:45  am) 

BtLUNQ  CODE  C56O-$0-M 

IFRL-4021-31 

Proposed  Administrative  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act;  Baker 
Residence 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Notice;  request  for  public 
comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  a  cost  recovery  settlement 


agreement  under  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA). 
This  proposed  settlement  is  intended  to 
resolve  the  liability  of  Westinghouse 
Electric  Corporation  for  response  costs 
incurred  at  the  Baker  Residence  Site  in 
Muncie,  Indiana.  Section  122(i)  of 
CERCLA  requires  that  notice  of 
proposed  settlements  under  section 
122(h)  of  CERCLA  be  public  in  the 
Federal  Register.  This  notice  seeks  to 
elicit  public  comments  to  the  Baker 
Residence  Site  Cost  Recovery 
Settlement  Agreement  pursuant  to 
section  122(i)  of  CERCLA. 

DATES:  Comments  must  be  received  on 
or  before  November  14. 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  Steven  Siegel,  Assistant 
Regional  Counsel  (5CS-TUB-3).  U.S. 
Environmental  Protection  Agency. 
Region  V,  230  South  Dearborn  Street. 
Chicago.  Illinois  60604.  and  should  refer 
to:  Baker  Residence  Site  in  Muncie. 
Indiana. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  M.  Siegel,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  5CS-TUB-3,  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 
(312)  353-1129. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  122(i)(l)  of  the 
CERCLA.  notice  is  hereby  given  of  a 
proposed  administrative  cost  recovery 
settlement  concerning  the  Baker 
Residence  site  located  at  237  Route  10. 
Delaware  County  Road  700-S.  Muncie. 
Indiana.  The  settlement  resolves  an  EPA 
claim  under  section  107  of  CERCLA 
against  Westinghouse  Electric 
Corporation.  The  settlement  requires 
Westinghouse  to  pay  Sl04.206.65  to  the 
Hazardous  Substances  Superfund.  This 
agreement  was  signed  by  EPA  Region  V 
on  September  30, 1991.  EPA  may 
withdraw  its  consent  if  comments 
received  disclose  facts  or  considerations 
which  indicate  that  the  agreement  is 
inappropriate,  improper  or  inadequate. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  section  122(h)(1) 
of  CERCLA.  Section  122(h)(1)  authorizes 
compromise  and  settlement  of  a  claim 
under  section  107  of  CERCLA  for  costs 
incurred  by  the  United  States 
Government  if  the  claim  has  not  been 
referred  to  the  Department  of  Justice  for 
further  action.  Under  this  authority,  the 
agreement  allows  the  Settling  Party  to 
reimburse  EPA  for  past  response  costs 
at  the  Baker  Residence  Site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  EPA 
will  receive  written  comments  relating 
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to  the  settlement.  The  Agency's 
response  to  comments  received  will  be 
available  for  public  inspection  at  the 
Office  of  Regional  Counsel  U.S. 
Environmental  Protection  Agency, 
Region  V,  111  W.  Jackson  Street  (3rd 
Floor),  Chicago.  Illinois  60604,  and  at  the 
Muncie  Center  Township  Public  Library. 
301  E.  Jackson  Street,  Muncie,  Indiana 
47305. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  V  Office  of  Regional  Counsel. 
Requests  for  copies  should  be  addressed 
to  Steven  Siegel.  Mail  Code:  5CS-TUB- 
3,  230  South  Dearborn  Street,  Chicago, 
Illinois  G0b04.  The  Office  of  Regional 
Counsel  is  currently  located  on  the  third 
floor  at  111  West  Jackson,  Chicago, 
Illinois  60604.  A  copy  of  the  proposed 
administrative  settlement  agreement 
will  also  be  available  for  inspection  at 
the  Muncie  Center  Township  Public 
Library.  301  E.  Jackson  Street,  Muncie, 
Indiana  47305.  Additional  background 
information  relating  to  the  settlement  is 
available  for  review  at  the  EPA's  Region 
V  Office  of  Regional  Counsel. 

Authority:  Comprehensive  Environmental 
Response,  Compensation  and  Liability  Act  of 
1980.  as  amended.  42  U.S.C.  9601  pt  spq. 
Ralph  R.  Bauer. 
Acting  Regional  Administrator. 
|FR  Doc.  91-24762  Filed  10-11-91:  8:45  am) 

BIUJMG  COOC  6S60-S(Hi 


EQUAL  EMPLOYMENT  OPPORTUNITy 
COMMISSION 

SES  Performance  Review  Board 
Members 

agency:  Equal  Employment  Opportunity 
Commission  (EEOC). 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the  SES 
Performance  Review  Board  of  EEOC. 
FOR  FURTHER  INFORMATION  CqMTACT: 
Jo- Ann  Henry.  Director.  Personnel 
Management  Services,  Equal 
Employment  Opportunity  Commission. 
1801  L  Street.  NW..  Washington,  DC 
20507,  202/663-4306. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  requirement  of  section  4314(c)(1), 
chapter  43  title  5  U.S.C.  membership  of 
the  SES  Performance  Review  Board  is  as 
follows:  Ms.  Ronnie  Blumenthal. 
Director,  Systemic  Investigations  and 
Individual  Compliance  Programs,  Equal 
Employment  Opportunity  Commission 
(Chairperson):  Mr.  Jaime  Ramon, 
General  Counsel.  Office  of  Personnel 
Management;  Ms.  Gloria  Joseph. 


Director  of  Administration,  National 
Labor  Relations  Board:  Ms.  Elizabeth 
Thornton.  Deputy  Legal  Counsel.  Equal 
Employment  Opportunity  Commission 
(Alternate).  Signed  at  Washington.  DC 
on  this  30th  day  of  September.  1991. 

For  the  Commission. 
Evan ).  Kemp.  Jr.. 
Chairman. 
|FR  Doc.  91-24711  Filed  10-11-91:  8:45  am| 

BILUNG  CO0^«$70-0ft-«l 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  Science  and  Technology 
Policy 

President's  Council  of  Advisors  on 
Science  and  Technology  (PCAST); 
Panel  on  Science  and  Technology  and 
National  Security 

The  Panel  on  Science  and  Technology 
and  National  Security  of  the  President's 
Council  of  Advisors  on  Science  and 
Technology  (PCAST)  will  meet  on 
October  25. 1991.  The  meeting  will  begin 
at  9  a.m.  in  Conference  Room  22.  Old 
Executive  Office  Building.  17th  Street 
and  Pennsylvania  Avenue,  NW.. 
Washington,  DC. 

The  purpose  of  the  Panel  is  to  advise 
the  Council  on  matters  involving  science 
and  technology  and  national  security. 

Proposed  Agenda 

1.  Briefing  of  the  Panel  on  problems  of 
national  security  by  the  Office  of 
Science  and  Technology  Policy  and 
the  National  Security  Council. 

2.  Briefing  of  the  Panel  on  problems  of 
national  security  by  the  Department 
of  Defense. 

All  sessions  will  be  closed  to  the 
public. 

The  briefings  on  national  security 
issues  necessarily  will  involve 
discussion  of  materials  that  are  formally 
classified  in  the  interest  of  national 
defense  or  for  foreign  policy  reasons. 
The  meeting  will  be  closed  to  the  public 
pursuant  to  5  U.S.C.  522b(c)(l).  (2).  and 
(9)(B). 

Dated:  October  8. 1991. 
Ms.  Damar  W.  Hawkins, 

Executive  Assistant.  Office  ofSi-.ivnce  and 

Technology  Policy. 

|FR  Doc.  91-24684  Filed  10-11-91:  8:45  am| 

BtLUNG  COOC  1170-Ot-M 


FEDERAL  MARITIME  COMMISSION 

(Docket  No.  91-43) 

Vinmar,  Inc.  v.  China  Ocean  Shipping 
Company;  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Vinmar.  Inc.  ("Complainant")  against 
China  Ocean  Shipping  Company 
("Respondent")  was  served  October  7. 

1991.  Complainant  alleges  that 
Respondent  engaged  in  violations  of 
sections  8(c)  and  10(b)(12)  of  the 
Shipping  Act  of  1984.  46  U.S.C.  1707(c) 
and  1709(a)(1),  by  failing  to  grant  a 
service  contract  to  Complainant 
containing  the  essential  terms  of  a 
service  contract  on  file  with  the 
Commission  even  though  Complainant 
is  a  similarly  situated  shipper. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are. 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61.  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  October  7. 

1992.  and  the  final  decision  of  the 
Commission  shall  be  issued  by  February 
5, 1993. 

Joseph  C.  Polking, 

Secretary. 

|FR  Doc.  91-24656  Filed  10-11-91: 8:45  am| 

BILUNG  CODE  6730-01-M 


The  Port  of  New  York  et  al.; 
Agreement  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
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appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations, 
interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200436-001. 

Title:  The  Port  Authority  of  New  York 
and  New  jersey  /Maher  Terminal.  Inc. 
Leasing  Agreement. 

Parties. 

The  Port  of  New  York  and  New  Jersey 
("Port  Authority"), 

Maher  Terminals.  Inc.  ("Maher"). 

Synopsis:  The  Agreement,  filed 
October  1, 1991,  extends  the  term  of  the 
current  lease  between  Maher  and  the 
Port  Authority  of  a  lumber  and  forest 
products  terminal  until  March  31. 1992. 

Dated:  October  ft  1991. 

By  Order  of  Iho  Fodnral  M.irifime 
Commission. 
loseph  C.  Polking, 
Secretary. 
|FR  Doc.  91-24695  Filed  10-11-91:  8:45  am) 

BILLINQ  coot  673(M)1-M 


GENERAL  SERVICES 
ADMINISTRATION 

Information  Collection  Activities  Under 
Office  of  Management  and  Budget 
Review    1 1 

agency:  Federal  Supply  Service  (FCSI), 
GSA. 

summary:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0040,  Application  for  Shipping 
Instructions  and  Notice  of  Availability. 
This  information  is  used  for  routing 
cargoes  to  shipping  points  as  space 
becomes  available. 
ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GS.A  Desk  Officer,  room 
3235.  NEOD.  Washington.  DC  20503.  and 
to  Mary  L  Cunningham.  GSA  Clearance 
Officer.  General  Services 
Administration  (CAIR).  18lh  &  F  Street 
NW..  Washington.  DC  20405. 
Annual  Reporting  Burden: 
Respondents:  7,500;  annual  responses:  1: 

average  hours  per  response:  0.33; 

burden  hours:  2.475. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  L.  Hood,  (703)  557-7487. 

Copy  of  Proposal:  May  be  obtained 
from  the  Information  Collection 
Management  Branch  (CAIR),  7102,  GSA 
Building,  18th  &  F  St.  NW..  Washington, 
DC  20405,  by  telephoning  (202)  501-2691. 


or  by  faxing  your  request  to  (202)  501- 
2727. 

Dated:  October  3. 1991. 
Emily  C.  Karam, 

Director.  Information  Management  Division. 
|FR  Doc.  91-24689  Filed  10-11-W;  8:45  am) 
BiLUNO  cooe  wao-i4-M 


Information  Collection  Activities  Under 
Office  of  Management  and  Budget 
Review 

agency:  Office  of  Acquisition  Policy 
(VP),  GSA. 

summary:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0243,  GSAR  part  516.2:  Fixed  Price 
Contracts.  This  information  is  used  to 
support  adjustments  in  Multiple  Award 
Schedule  (MAS)  contract  prices.  MAS 
contractors  are  required  to  furnish 
certain  pricing  information  when  MAS 
price  increases  are  requested. 
ADDRESSES:  Send  comments  to  Bruce 
McConnoll,  GSA  Desk  Officer,  room 
3235.  NEOB,  Washington.  DC  20503,  and 
to  Mary  L  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  &  F  Street 
NW.,  Washington,  DC  20405. 
Annual  Reporting  Burden: 
Respondents:  2,914;  annual  responses:  2: 

a  verage  hours  per  response:  0.50; 

burden  hours:  2,186. 
FOR  FURTHER  INFORMATION  CONTACT. 
Paul  Linfield,  (202)  501-1224. 

Copy  of  Proposal:  May  be  obtained 
from  the  Information  Collection 
Management  Branch  (CAIR).  7102,  GSA 
Building,  18th  &  F  St,  NW..  Washington. 
DC  20405.  by  telephoning  (202)  501-2691, 
or  by  faxing  your  request  to  (202)  501- 
2727. 

Dated:  October  3. 1991. 
Emily  C  Karaia, 

Director,  Information  Management  Division. 
|FR  Doc.  91-24660  Filed  10-11-91;  ft-45  am) 

BILUNO  COOE  M20-«1-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Federal  Council  on  the  Aging;  Meeting 

Agency  Holding  the  Meeting:  Federal 
Council  on  the  Aging. 

Time  and  Date:  Meeting  begins  at  9 
a.m.  and  ends  at  4:30  p.m.  on 
Wednesday,  November  13, 1991,  and 
begins  at  9  a.m.  and  ends  at  4:30  p.m.  on 
Thursday.  November  14, 1991. 

Place:  On  Wednesday,  Novemljer  13, 
and  Thursday,  November  14,  from  9  a.m. 


to  4:30  p.m.,  in  the  Gemini  Conference 
Room  at  the  Holiday  Inn-Capitol,  550  C 
Street,  SW.,  Washington.  DC  20024 

Status:  Meeting  is  open  to  the  public. 

Contact  Person:  Kevin  W.  i^rks,  room 
4280,  Wilbur  Cohen  Federal  Building. 
330  Independence  Avenue,  SW.. 
Washington,  DC  20201  (202)  819-2451. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Pub.  L 
93-29.  42  U.S.C.  3015)  for  the  purpose  of 
advising  the  President,  the  Secretary  of 
Health  and  Human  Services,  the 
Commissioner  on  Aging  and  the 
Congress  on  matters  relating  to  the 
special  needs  of  older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-453.  5  U.S.C.  app.  1,  section  la 
1976)  that  the  Council  will  hold  its  final 
meeting  of  1991  on  November  13  and  14, 
1991,  from  9  a.m.  to  4;30  pjn. 
respectively  in  the  Gemini  Conference 
Room  at  the  Holiday  Inn-Capitol.  550  C 
Street.  SW.,  Washington,  DC  20024. 

The  agenda  will  include:  The 
Council's  regular  business  meeting 
during  the  morning  session  on 
Wednesday,  November  13  from  9  to  12 
noon.  The  afternoon  session  will  l>egin 
at  1:30  p.m.  and  end  at  4:30  p.m.  and  will 
include  a  briefing  by  the  Staff  of  the 
1993  White  House  Conference  on  Aging 
regarding  the  status  of  preparations  for 
the  Conference. 

On  Thursday,  November  14. 9  to  12 
noon,  the  morning  session  will  be 
devoted  to  work  sessions  of  the 
Council's  Budget  and  Planning 
Committee,  Membership  Committee, 
Committee  on  Mental  Health  and  the 
Elderly,  and  Task  Force  on  the  National 
Eldercare  Campaign,  reports  of  the 
committees,  and  discussion  of  future 
activities.  The  afternoon  session  will 
begin  at  1:30  p.m.  and  end  at  4:30  p.m. 
and  will  focus  on  the  development  of 
meeting  topics  and  agenda  for  calendar 
year  19S2,  and  the  finalization  of  policy 
recommendations  for  1991. 

Dated:  October  4, 1991. 
Ingrid  C.  Azvedo, 

Chairperson,  Federal  Council  on  the  Aging 
[FR  Doc.  91-24675  Filed  10-11-91;  8:45  am| 
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Food  and  Drug  Administration 
{Docket  No.  •1F-03711 

Keder  and  Heciiman;  Rling  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Keller  and  Heckman  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  ultra  nitration 
membranes  that  consist  of  a 
microporous  poly(vinylidene  fluoride) 
membrane  with  a  hydrophilic  surface 
modifier  consisting  of  hydroxypropyl 
acrylate/tetraethylene  glycol  diacrylate 
copolymer  for  processing  foods. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202^72-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4287)  has  been  filed  by  Keller  and 
Heckman.  1150 17th  St.  NW.. 
Washington.  DC  20036.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  177.2910  Ultra-filtration 
membranes  (21  CFR  177.2910)  to  provide 
for  the  safe  use  of  ultra-filtration 
membranes  that  consist  of  a 
microporous  poly(vinylidene  fluoride) 
membrane  with  a  hydrophilic  surface 
modifier  consisting  of  hydroxpropyl 
acrylate/tetraethylene  glycol  diacrylate 
copolymer  for  processing  foods. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  7. 1991. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
(PR  Doc.  91-24719  Filed  10-11-91:  8:45  am) 

BNJJNO  COOC  4160-01-N 


Advisory  Committee;  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 


MEETINO:  The  following  advisory 
committee  meeting  is  announced: 

Veterinary  Medicine  Advisory 
Committee 

Date.  time,  and  place.  October  30, 
1991.  8:30  a.m..  and  October  31. 1991.  8 
a.m..  Embassy  III  Conference  Room. 
Ramada  Hotel  and  Conference  Center. 
8400  Wisconsin  Ave..  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  October  30. 
1991.  8:30  a.m.  to  9:30  a.m.;  open  public 
hearing.  9:30  a.m.  to  10:30  a.m..  unless 
public  participation  does  not  last  that 
long:  open  committee  discussion.  10:30 
a.m.  to  1:30  p.m.:  open  public  hearing. 
1:30  p.m.  to  2  p.m.;  open  committee 
discussion,  2  p.m.  to  3  p.m.:  open  public 
hearing.  3  p.m.  to  4:30  p.m.;  open 
committee  discussion.  October  31, 1991, 
8  a.m.  to  9  a.m.;  open  public  hearing.  9 
a.m.  to  11  a.m..  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion.  11  a.m.  to  1 
p.m.;  closed  committee  deliberations,  1 
p.m.  to  4  p.m.;  Gary  E.  Stefan.  Center  for 
Veterinary  Medicine  (HFV-224).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-295- 
8769. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  safety  and 
effectiveness  of  marketed  and 
investigational  new  animal  drugs,  feeds, 
and  devices  for  use  in  the  treatment  and 
prevention  of  animal  disease  and 
increased  animal  production. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee,  should  communicate  with 
the  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  The 
availability  of  poison  antidotes;  (2)  a 
professional  labeling  petition;  (3)  the 
compounding  of  animal  drugs;  and  (4) 
human  drugs  distributed  for  animal  use. 

Closed  committee  deliberations.  A 
subcommittee  of  the  Veterinary 
Medicine  Advisory  Committee  will 
review  and  discuss  trade  secret  and/or 
confidential  commercial  information 
relevant  to  a  new  animal  drug 
application.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  (2)  an  open 
committee  discussion.  (3)  a  closed 
presentation  of  data,  and  (4J  a  closed 


committee  deliberation.  Every  advisory 
committee  meeting  shall  have  an  open 
public  hearing  portion.  Whether  or  not  it 
also  includes  any  of  the  other  three 
portions  will  depend  upon  the  specific 
meeting  involved.  The  dates  and  times 
reserved  for  the  separate  portions  of 
each  committee  meeting  are  listed 
above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  rm.  12A- 
16.  5600  Fishers  Lane,  Rockville.  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
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IHFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Roci<ville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2, 10(d)),  permits  such 
closed  advisory  committee  meetings  in 
certain  fircumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 


preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public: 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
HS  amended;  and.  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Ddled;  Octobers,  1991. 
David  A.  Kessler. 

Commissioner  of  Food  and  Dni};s. 

\\H  Doc.  91-24720  Filed  10-11-91: 8:45  am) 

BILLINQ  CODE  4160-01-M 


Social  Security  Administration 

Supplemental  Security  Income 
Modernization  Project;  Meeting 

agency:  Social  Security  Administration. 

FIHS. 

action:  Notice  of  Meeting. 

The  Social  Security  Administration 
(SSA)  announces  a  meeting  of  the 
Supplemental  Security  Income  (SSI) 
Modernization  Project  (the  Project).  This 
notice  also  describes  the  proposed 
agenda,  purpose,  and  structure  of  the 
Project. 

dates:  November  18-19, 1991,  8:30  a.m. 
to  5  p.m. 

ADDRESSES:  Social  Security 
Administration  Headquarters,  Altmeyer 
Building.  Auditorium,  6401  Security 
Boulevard,  Baltimore,  MD  21235  (Enter 
and  obtain  a  visitor  parking  pass  at  the 
Security  Boulevard  main  entrance  if 
parking  on  Social  Security 
Administration  property.) 
FOR  FURTHER  INFORMATION  CONTACT: 
SSI  Modernization  Project  Staff,  room 
300,  Altmeyer  Building,  6401  Security 
Boulevard,  Baltimore.  MD  21235,  (301) 
965-3571. 

SUPPLEMENTARY  INFORMATION:  SSA  is 

undertaking  a  comprehensive 
examination  of  the  SSI  program, 
reviewing  its  fundamental  structure  and 
purpose.  The  SSI  program  has  been  in 
operation  for  over  17  years.  The  purpose 


of  the  Project  is  to  determine  if  the  SSI 
program  is  meeting  and  will  continue  to 
meet  the  needs  of  the  population  it  is 
intended  to  serve  in  an  efficient  and 
caring  manner,  recognizing  the 
constraints  in  the  current  fiscal  climate 

The  first  phase  of  this  Project  is 
intended  to  create  a  dialogue  that 
provides  a  full  examination  of  how  well 
the  SSI  program  serves  the  needy  aged, 
blind,  and  disabled. 

To  begin  this  dialogue,  the 
Commissioner  has  involved  23  people 
who  are  experts  in  the  SSI  program  and/ 
or  related  public  policy  areas.  The 
experts  include  a  wide  range  of 
representatives  of  the  aged,  blind,  and     ' 
disabled  from  private  and  nonprofit 
organizations  and  Federal  and  State 
government  as  well  as  former  SSA  staff. 
Dr.  Arthur  S.  Flemming,  former 
Secretary  of  Health.  Education  and 
Welfare,  will  chair  the  meeting.  The 
purpose  of  this  initial  dialogue  is  to 
exchange  ideas  and  existing  information 
about  the  program.  This  exchange  will 
facilitate  the  sharing  of  ideas  among 
attendees'  constituencies,  including 
advocacy  groups,  state  and  local 
government  and  academicians.  The 
outcome  will  be  a  more  informed  public 
that  has  an  interest  in  bringing 
individually  produced  innovative  ideas 
for  change  in  the  SSI  program  to  the 
Modernization  Project. 

This  is  the  tenth  in  a  series  of 
meetings  that  have  been  held  throughout 
the  country.  The  meeting  will  be  open  to 
the  public  to  the  extent  that  space  is 
available. 

The  experts  will  review  and  discuss 
the  public  comments  that  were  received 
on  the  paper,  "Summary  of  Options 
Identified  by  the  Public  In  Connection 
with  the  Supplemental  Security  Income 
Modernization  Project".  This  document 
was  published  in  the  Federal  Register  on 
July  31. 1991  (56  FR  36640). 

A  summary  of  the  meeting  will  be 
available  at  no  charge.  The  transcript  of 
the  meeting  will  be  available  at  cost. 
Summaries  and  transcripts  may  be 
ordered  from  the  Project  Staff.  The 
transcript  and  all  written  submissions 
wiH  become  part  of  the  record  of  these 
meetings. 

Dated:  October  7. 1901. 
Peter  Spencer, 

Director.  SSI  Modernization  Project  Staff. 
|FR  Doc.  91-24726  Filed  10-11-91;  8:15  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Communtty  Planning  and 
Development 

I  Docket  Na  N-91-3193;  FR-2930-N-03) 

Supportive  Housing  Demonstration; 
Transitional  Housing  Program; 
Announcement  of  Funding  Awards 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACnON:  Announcement  of  funding 

awards. 

SUlMtARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notiHes  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Transitional  Housing  program  of  the 
Supportive  Housing  Demonstration.  The 
announcement  contains  the  names  and 
addresses  of  the  award  winners  and  the 
amounts  of  the  awards. 
DATES:  October  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Forsberg,  Director,  Special  Needs 
Assistance  Program,  Department  of 
Housing  and  Urban  Development,  room 
7262.  451  Seventh  Street  SW.. 
Washington.  DC  20410:  telephone 
number  (202)  708-4300;  TDD  (202)  708- 
2565.  (These  are  not  toll  free  numbers.) 

SUPPIEMENTARY  INFORMATION:  Title  IV 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act  authorized  the 
Supportive  Housing  Demonstration  to 
develop  innovative  approaches  for 
providing  supportive  housing  for  the 
homeless.  The  Transitional  Housing 
program,  a  component  of  the  Supportive 
tiuusing  Demonstration,  has  as  its 
purpose  facilitating  the  movement  of 
homeless  persons  to  independent  living. 
Grants  are  provided  for  acquisition, 
rehabilitation,  operating  costs,  and 
supportive  services  costs.  Eligible 
applicants  are  States,  local 
governments,  Indian  tribes,  and  private 
nonprofit  organizations.  (Program 
regulations  are  at  24  CFR  part  577.) 

The  1991  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  notice  published  on  January  23. 
1991  (56  FR  2654).  Applicants  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
the  notice. 

A  total  of  $106.1  million  was  awarded 
to  109  projects  in  29  States,  including  the 
District  of  Columbia  and  the  Virgin 
Islands.  In  accordance  with  section 


102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L  101-235. 
approved  December  15. 1989).  the 
Department  is  publishing  the  names, 
addresses,  and  amounts  of  those  awards 
as  follows: 

1.  Behavioral  Health  Services.  Yuma, 
Arizona:  $725,274,  The  funds  will  be 
used  to  acquire  and  rehabilitate  multi- 
family  rental  units,  and  will  provide 
employment  assistance,  operating  costs 
and  supportive  services.  Contact:  Leslie 
Mariner.  3939  South  Avenue  3E.  suite 
129.  Yuma.  AZ  95639. 

2.  Travelers  Aid.  Tucson,  AZ: 
$605,002,  The  funds  will  be  used  for 
employment  assistance,  other 
supportive  services  and  operating  costs 
for  a  transitional  housing  facility  to 
serve  homeless  single  men  and  women. 
Contact:  W,  Mark  Clark.  40  West 
Veterans  Boulevard,  Tucson,  AZ  85713. 

3.  Turning  Point  of  Central  California. 
Fresno.  California:  $1,078,042.  The  funds 
will  be  used  for  case  management  and 
supportive  services  for  70  homeless 
chronically  mentally  ill  people  in 
transitional  housing.  Contact:  Jeff  Fly, 
119  S.  Locust.  Fresno,  CA  93291. 

4.  Vietnam  Veterans  of  San  Diego. 
San  Diego.  California:  $1,093,613.  The 
funds  will  be  used  for  moderate 
rehabilitation  of  a  30  unit  motel  for  use 
as  transitional  housing  and  will  provide 
employment  assistance,  child  care, 
operating  costs,  and  supportive  services 
to  homeless  veterans  and  their  families. 
Contact:  David  Siegler.  5030  Camino  de 
la  Siesta:  #102,  San  Diego.  CA  91208, 

5.  People  of  Progress,  Redding. 
California:  $399,970.  The  funds  will  be 
used  for  the  rehabihtation  of  a  multi- 
family  building  for  use  as  transitional 
housing  and  provide  employment 
assistance,  other  supportive  services 
and  operating  costs.  Contact:  Anne 
William.  P.O.  box  4431,  Redding.  CA 
96001. 

6.  Berkeley  Emergency  Food  Project. 
Berkeley.  California:  $1,044,199.  The 
funds  will  be  used  for  substantial 
rehabilitation  of  a  two-story  frame 
building  purchased  by  the  City  of 
Berkeley  to  house  11  mentally  ill  women 
and  to  provide  child  care  and  other 
supportive  services.  Contact:  Maureen 
McMeekin,  2425  College  Avenue. 
Berkeley.  CA  94704, 

7.  Battered  Women's  Alternatives, 
Concord.  California:  $456,658.  The  funds 
will  be  used  for  expansion  of  supportive 
services,  child  care,  employment     - 
assistance  and  operating  costs 
associated  with  housing  twenty-four 
battered  women  and  sixty  children  in  an 
existing  facility.  Contact:  Lisa  Dobey. 
P.O.  Box  6406.  Concord.  CA  94524. 


8.  Innovative  Housing,  East  Palo  Alto, 
California:  $293,848.  The  funds  will  be 
used  for  repayment  of  a  mortgage  for  a 
single  family  building  used  to  house  four 
homeless  single-parent  families  and  will 
provide  child  care  services,  employment 
assistance,  supportive  services  and 
operating  costs.  Contact:  Anne  Howell. 
2196  E.  Francisco  Blvd.,  suite  E,  San 
Rafael.  CA  94901. 

9.  Community  Resources  Center. 
Encinitas.  California:  $1,118,751.  The 
funds  will  be  used  for  the  acquisition 
and  moderate  rehabilitation  of  a  multi- 
family  building  for  use  as  transitional 
housing  and  provide  employment 
assistance,  child  care  services,  other 
supportive  services  and  operating  costs. 
Contact:  Sarah  Rosenfield.  650  Second 
Street.  Encinitas.  CA  92024. 

10.  North  County  Interfaith  Council. 
Escondido.  California:  $1,788,915.  The 
funds  will  be  used  for  the  acquisition 
and  moderate  rehabilitation  of  two  four- 
unit  apartment  buildings  and  to  provide 
employment  assistance,  child  care 
services,  other  supportive  services  and 
operating  costs  for  homeless  families 
with  children.  Contact:  Suzanne  Stewart 
Pohlman.  430  North  Rose  Street. 
Escondido.  CA  92027. 

11.  Catholic  Charities  of  LA. 
Hollywood,  California:  $810,858.  The 
funds  will  provide  employment 
assistance,  child  care  services,  other 
supportive  services  and  operating  costs. 
Contact:  Sister  Julia  M  Farley.  1400 
West  Ninth  Street,  Los  Angeles.  CA 
90015. 

12.  YMCA  of  Metro  LA,  Hollywood. 
California:  $747,776.  The  funds  will  be 
used  for  moderate  rehabilitation  of  the 
second  floor  of  the  YWCA  for  use  as 
transitional  housing  and  will  provide 
employment  assistance,  child  care,  and 
operating  costs  to  serve  32  homeless 
youths.  Contact:  Alan  C  Hostrup,  1553 
North  Hudson  Avenue,  Hollywood.  CA 
90028. 

13.  Special  Services  for  Groups,  Los 
Angeles,  California:  $1,520,434.  The 
funds  will  be  used  for  acquisition  and 
moderate  rehabilitation  of  an  11-unit 
apartment  building  to  house  22  persons 
in  homeless  families  and  the  mentally 
ill.  The  project  will  provide  child  care, 
employment  and  other  supportive 
services.  Contact:  Michael  Neely,  1313 
West  Eighth  Street,  #201,  Los  Angeles. 
CA  90017. 

14.  Weingart  Center,  Los  Angeles, 
California:  $580,789.  The  funds  will  be 
used  for  employment  assistance, 
supportive  services  and  operating  costs 
to  serve  approximately  50  homeless 
individuals  who  are  recovering  from 
serious  illnesses  and  being  discharged 
from  area  hospitals.  Contact:  Carol 
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Egerer,  560  South  San  Pedro,  Los 
Angeles,  CA  90013. 

15.  HIP.  Modesto.  California:  $439,499. 
The  funds  will  be  used  for  the 
acquisition  of  two  duplexes  for  use  as 
transitional  housing  and  will  provide 
employment  assistance,  other 
supportive  services,  and  operating  costs 
for  mentally  disabled,  homeless 
individuals.  Contact:  Thom  McCue,  25 
East  Hedding  Street.  San  Jose.  CA  95112. 

16.  Hsg.  Auth.  of  San  Luis  Obispo. 
Morro  Bay,  California:  $512,585.  The 
funds  will  be  used  for  acquisition  of  the 
Morro  Gardens  Motel  for  use  as 
transitional  housing  and  will  provide 
supportive  services  and  operating  costs 
to  serve  11  mentally  ill  homeless 
individuals,  contact:  George  ).  Moylan. 
487  Leff  Street.  San  Luis  Obispo.  CA 
93401. 

17.  City  of  Oakland,  California: 
$933,896.  The  funds  will  be  used  for  an 
additional  seven  single  and  multi-family 
units  for  use  as  transitional  housing  and 
will  provide  employment  assistance, 
child  care  services,  other  supportive 
services  and  operating  costs.  Contact: 
Susan  Shelton.  300  Lakeside  Drive,  15th 
Floor.  Oakland,  CA  94612. 

18.  City  of  Oceanside,  California: 
$1,654,573.  The  funds  will  be  used  for 
acquisition  and  moderate  rehabilitation 
of  a  vacant  racquetball  court  building 
for  use  as  transitional  housing  and  will 
provide  employment  assistance, 
supportive  services  and  operating  costs. 
Contact:  Richard  V  Goodman.  300  North 
Hill  Street.  Oceanside.  CA  92054. 

19.  Shelter  Network  of  San  Mateo 
County.  Redwood  City,  California: 
$615,623.  The  funds  will  be  used  for 
expansion  of  employment  assistance, 
child  care  services,  other  supportive 
services  and  operating  costs  for 
homeless  families  and  children  in  the 
Redwood  Family  House.  Contact: 
Christina  Sutherland.  319  Villa  Terrace. 
San  Mateo.  CA  94401. 

20.  Sacramento  Hsg.  &  Redevelopment 
Agency,  Sacramento.  California: 
$1,444,613.  The  funds  will  be  used  for 
acquisition  and  substantial 
rehabilitation  of  four  two-bedroom 
apartments  for  use  as  transitional 
housing  providing  child  care, 
employment  assistance  and  other 
supportive  services  for  11  homeless 
families  with  children.  Contact:  Cheryl 
Stankiewicz,  630 1  Street.  Sacramento. 
CA  95814. 

21.  Women's  Hsg.  Conn,  of  Silicon 
Valley.  San  Jose.  California:  $892,978. 
Funds  will  be  used  for  the  rehabilitation 
of  four  apartments  for  use  as 
transitional  housing  and  will  provide 
child  care,  supportive  services,  and 
operating  costs  for  115  homeless 
families  with  children.  Contact: 


Kathleen  Neidlinger,  P.O.  Box  28176.  San 
Jose,  CA  95159. 

22.  Diocese  of  San  Diego  Ed.  & 
Welfare  Corp..  San  Diego,  California: 
$3,308,513.  The  funds  will  be  used  for 
employment  assistance,  supportive 
services  and  operating  costs  to  house 
150  adult  homeless  men  in  a  semi- 
dormitory  style  transitional  housing 
facility.  Contact:  Harvey  Mandel,  1501 
Imperial  Avenue,  San  Diego,  CA  92101. 

23.  Hsg.  Auth.  of  Santa  Cruz. 
California:  $628,546.  The  funds  will  be 
used  for  acquisition  and  moderate 
rehabilitation  of  a  six-unit  apartment 
building  for  use  as  transitional  housing 
and  will  provide  supportive  services  and 
operating  costs  to  serve  homeless 
families  with  children.  Contact:  Mary 
James,  2160  41st  Avenue.  Capitola.  CA 
95010-2060. 

24.  Vetrice  Comm.  Hsg.  Corp..  Venice, 
California:  $567,080.  The  funds  will  be 
used  for  substantial  rehabilitation  of  a 
transitional  housing  facility  to  serve 
eight  mothers  with  children  and  for 
employment  assistance,  child  care, 
supportive  services,  and  operating  costs. 
Contact:  D.  Stephen  Clare,  12240  Venice 
Boulevard,  suite  25,  Los  Angeles,  CA 
90066, 

25.  Salvation  Army.  Ventura, 
California:  $1,037,823.  The  funds  will  be 
used  for  employment  assistance,  child 
care,  other  supportive  services  and 
operating  costs  in  a  new  transitional 
housing  program  for  homeless  families 
and  single  women.  Contact:  Eddie 
Patterson.  155  South  Oak  Street, 
Ventura,  CA  93001. 

26.  Central  Orange  County  YWCA. 
Westminster,  California:  $436,732.  The 
funds  will  be  used  for  acquisition  and 
moderate  rehabilitation  of  a  residence 
for  use  as  transitional  housing  and  will 
provide  employment  assistance,  child 
care,  and  operating  costs.  Contact: 
Sandee  Gordon.  146  North  Grand  Street. 
Orange.  CA  92666. 

27.  Columbus  House.  New  Haven, 
Connecticut:  $1,219,179.  The  funds  will 
be  used  for  substantial  rehabilitation  of 
a  multi-family  house  for  use  as 
transitional  housing  and  will  provide 
employment  assistance,  supportive 
services  and  operating  costs  for  16 
mentally  ill  and  other  homeless 
individuals.  Contact:  Cynthia  D 
DeLouise.  200  Columbus  Avenue.  New 
Haven.  CT  06519. 

28.  YWCA,  New  Haven,  Connecticut: 
$1,888,938.  The  funds  will  be  used  for 
substantial  rehabilitation  of  the 
residential  wing  of  the  YWCA  facility 
for  use  as  transitional  housing,  and  will 
provide  employment  assistance,  child 
care  services,  operating  costs  and  other 
supportive  services.  Contact:  Gertrude  C 


Sparks.  48  Howe  Street,  New  Haven,  CT 
06511. 

29.  Catholic  Family  and  Social 
Services,  Stamford,  Connecticut: 
$746,136.  The  funds  will  be  used  to 
provide  employment  assistance,  child 
care,  and  other  supportive  services  to  18 
homeless  pregnant  women  and  women 
with  one  child  one  year  old  or  under 
who  are  in  transitional  housing.  Contact: 
Kathleen  Messina  238  Jewett  Avenue. 
Bridgeport.  CT  06606. 

30.  Consortium  for  Services  to 
Homeless  Family,  Washington,  DC: 
$962,798.  The  funds  will  be  used  to 
provide  employment  assistance,  other 
supportive  services  and  operating  costs 
to  homeless  families  with  children  in  18 
scattered  site  apartments.  Contact:  Tony 
Russo,  708  8th  Street  SE.,  suite  100, 
Washington.  DC  20003. 

31.  Salvation  Army.  Lakeland.  Florida: 
$358,635.  The  funds  will  be  used  to 
provide  child  care  services  for  22  school 
children  in  transitional  housing.  Contact: 
Rob  Tritton,  830  North  Massachusetts 
Avenue.  Lakeland.  PL  33802. 

32.  Salvation  Army,  Naples,  Florida: 
$1,165,523.  The  funds  will  be  used  to 
provide  employment  assistance,  child 
care,  other  supportive  services,  and 
operating  costs  for  20  to  30  homeless 
families  in  transitional  housing  each 
year.  Contact:  Capt  Jeffrey  Kent,  3180 
Estey  Avenue,  Naples.  FL  33962. 

33.  Metro  Dade  County  DHR.  No. 
Miami  (Dade  Co.).  Florida:  $547,511.  The 
funds  will  be  used  for  moderate 
rehabilitation  of  apartments  and  will 
provide  employment  assistance,  child 
care  services,  other  supportive  services, 
and  operating  costs.  Contact:  Israel  H. 
Milton,  111  Northwest  First  Street,  suite 
2210.  Miami,  FL  33128-1985. 

34.  Salvation  Army,  Ocala  (Marion 
Co.),  Florida:  $626,257.  The  funds  will      • 
provide  employment  assistance,  child 
care,  supportive  services,  and  operating 
costs  for  six  homeless  families  in 
transitional  housing.  Contact:  Lt.  Forrest 
Mclntyre.  320  Northwest  First  Street. 
Ocala.  FL  32670. 

35.  Lakeview  Center,  Pensacola, 
Florida:  $1,849,232.  The  funds  will  be 
used  for  moderate  rehabilitation  of  a  10- 
unit  apartment  building  and  will  provide 
employment  assistance,  other 
supportive  services,  and  operating  costs. 
Contact:  Bill  Amendolare,  1221  West 
Lakeview  Avenue,  Pensacola.  FL  32501 

36.  Alpha,  a  Beginning.  St.  Petersburg. 
Florida:  $417,714.  The  funds  will  be  used 
for  the  acquisition  of  a  multi-family 
building  and  to  provide  child  care 
services,  other  supportive  services  and 
operating  costs.  Contact:  M.  Theresa 
Palomo.  435  6th  Avenue  South,  St. 
Petersburg,  FL  33701. 
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37.  Alcohol  Comm.  Treatment 
Services.  Tampa,  Florida:  $2,053,395. 
The  funds  will  be  used  for  rehabilitation 
of  a  50-bed  facility  for  homeless 
substance  abusers  and  will  provide 
employment  assistance,  other 
supportive  services  and  operating  costs. 
Contact:  John  P.  Marrocco.  4211  East 
Busch  Boulevard,  suite  H,  Tampa,  FL 
33617. 

38.  Board  of  Commissioners  of  Fulton 
County.  Atlanta,  Georgia:  $1,999,902. 
The  funds  will  be  used  for  substantial 
rehabilitation  of  the  old  Fulton  County 
Jail  to  house  50  homeless  adult  men  and 
will  provide  employment  assistance  and 
supportive  services.  Contact:  Barbara  B. 
Stewart  132  Mitchell  Street  SW..  3rd 
Floor,  Atlanta.  GA  30303. 

39.  Econ.  0pp.  Auth.  for  Savannah- 
Chatham.  Savannah.  Georgia:  $1,890,282. 
The  funds  will  be  used  for  acquisition 
and  moderate  rehabilitation  of  a  former 
warehouse  and  will  provide 
employment  assistance,  child  care  and 
operating  costs  to  serve  46  homeless 
men,  women  and  children.  Contact: 
Terry  Tolbert,  P.O.  Box  1353.  Savannah. 
GA  31402. 

40.  Barnabas  Project,  Chicago,  Illinois: 
S330.299.  Funds  will  be  used  to  provide 
employment  assistance,  child  care, 
supportive  services  and  operating  costs 
for  a  transitional  housing  facility  for  18 
homeless  families  with  children. 
Contact:  David/Mary  Nela  Bruce.  P.O. 
Box  17319,  Chicago,  IL  60617. 

41.  Family  Rescue.  Chicago.  Illinois: 
52,088.537.  Funds  will  be  used  for 
substantial  rehabilitation  of  a  day  care 
center  in  a  transitional  housing  multi- 
unit  apartment  complex  and  will 
provide  child  care,  supportive  services, 
and  operating  costs  for  24  homeless 
families.  Contact:  Joyce  M.  Cowan.  P.O. 
Box  17528,  Chicago,  IL  60617. 

42.  Evansville  Goodwill  Industries. 
Evansville.  Indiana:  $1,305,814.  The 
funds  will  be  used  to  acquire  and 
rehabilitate  a  15  unit  building  to  house 
homeless  families  and  to  provide  child 
care,  employment  assistance  and  other 
supportive  services  to  help  the  residents 
move  to  independent  living.  Contact: 
Mel  Knapp,  500  South  Green  River  Road, 
Evansville.  IN  47715. 

43.  YWCA,  Fort  Wayne.  Indiana: 
51,076,842.  The  funds  will  be  used  for 
substantial  rehabilitation  of  a 
residential  structure  and  provide 
employment  assistance,  child  care, 
supportive  services  and  operating  costs 
to  assist  women  who  are  victims  of 
domestic  violence  in  becoming  self- 
sufficient.  Contact:  Diane  C.  Robart. 
2000  Wells  Street,  Fort  Wayne,  LN  46808. 

44.  Pathfinder  Services.  Huntington. 
Indiana:  $751,730.  The  funds  will  be 
used  for  acquisition,  substantial  and 


moderate  rehabilitation  of  4  scattered 
residences  and  will  provide  employment 
assistance,  child  care  services,  other 
supportive  services,  and  operating  costs. 
Contact:  Gloria  Sheets.  1152  E.  State 
Street/P.O.  Box  1001.  Huntington.  IN 
46750. 

45.  Pathway  to  Recovery. 
Indianapolis.  Indiana:  $706,781.  The 
funds  will  be  used  for  acquisition  and 
rehabilitation  of  a  ten  bedroom  property 
and  will  provide  employment 
assistance,  supportive  services  and 
operating  costs  to  serve  21  mentally  ill 
homeless  persons.  Contact:  Patrick  Hall. 
2135  N.  Alabama  Street,  Indianapolis.  IN 
46202. 

46.  Hoosier  Valley  Econ.  0pp.  Corp.. 
Jeffersonville.  Indiana:  $612,664.  The 
funds  will  be  used  for  acquisition, 
moderate  rehabilitation  and  operating 
costs  of  a  child  care  facility  for  90 
homeless  families  with  children  in 
transitional  housing.  Contact:  Jerry  L 
Stephenson,  1613  E.  8th  Street/P.O.  Box 
843,  Jeffersonville.  IN  47130. 

47.  VOA,  Louisville,  Kentucky: 
$282,909.  The  funds  will  be  used  to 
provide  employment  assistance, 
supportive  services  and  operating  costs 
to  serve  families  with  children  in  2 
transitional  housing  facilities.  Contact: 
Joseph  Stevenson.  933  Goss  Avenue. 
Louisville,  KY  40217. 

48.  Salvation  Army,  Louisville. 
Kentucky:  $818,815.  The  funds  will 
provide  employment  assistance,  child 
care,  other  supportive  services  and 
operating  costs  for  chronically 
dysfunctional  families  who  are 
amenable  to  case  management.  Contact: 
Dan  L  Hendricks.  216  West  Chestnut. 
Louisville,  KY  40201. 

49.  Metro.  Battered  Women's  Program, 
Jefferson.  Louisiana:  $424,874.  The  funds 
will  be  used  to  provide  child  care, 
supportive  services,  and  operating  costs 
to  serve  victims  of  domestic  violence 
and  their  children  who  are  residing  in 
transitional  housing.  Contact:  Anna 
Marie  Firkaly,  P.O.  Box  10775,  Jefferson. 
LA  70181. 

50.  Opelousas  Housing  Corp.. 
Opelousas.  Louisiana:  $200,000.  The 
funds  will  be  used  for  acquisition  and 
moderate  rehabilitation  of  a  transitional 
housing  facility,  including  handicapped 
accessibility  and  energy  efficiency,  to 
serve  over  300  homeless  women  and 
children  per  year.  Contact:  Patricia 
Cairns.  P.O.  Box  7045.  Opelousas,  LA 
70570. 

51.  Comm.  Support  Program. 
Shreveport.  Louisiana:  $597,718.  The 
funds  will  be  used  for  acquisition  and 
substantial  rehabilitation  of  two  small 
apartment  buildings  for  use  as 
transitional  housing  and  will  provide 
supportive  services  and  operating  costs 


for  up  to  26  homeless  mentally  ill 
individuals.  Contact:  Peggy  Shemwell, 
3825  Gilbert  Drive.  Shreveport,  LA 
71104. 

52.  Mass.  Halfway  Houses.  Boston. 
Massachusetts:  $1,122,821.  The  funds 
will  be  used  for  moderate  rehabilitation 
of  a  multi-family  building  to  house  20 
homeless  families  with  children  and  will 
provide  employment  assistance,  child 
care,  other  supportive  services  and 
operating  costs.  Contact:  William  P 
Howley,  Back  Bay  Annex.  Boston,  MA 
02117. 

53.  Crittenton  Hastings  House. 
Brighton,  Massachusetts:  $971,940.  The 
funds  will  be  used  for  moderate 
rehabilitation  of  a  multi-family  building 
for  use  as  transitional  housing  and  will 
provide  child  care  services,  employment 
assistance  services,  other  supportive 
services  and  operating  funds.  Contact: 
Elizabeth  Reilinger,  10  Perthshire  Road, 
Brighton.  MA  02135. 

54.  Women,  Inc.,  Dorchester, 
Massachusetts:  $286,520.  The  funds  will 
be  used  for  the  acquisition  of  a  six  unit 
rowhouse  which  will  serve  seven 
homeless  families.  Contact:  Janet 
Walton.  244  Townsend  Street, 
Dorchester.  MA  02121. 

55.  Emmaus,  Haverhill. 
Massachusetts:  $1,109,279.  The  funds 
will  be  used  for  moderate  rehabilitation 
of  a  dormitory  building  for  use  as 
transitional  housing  and  will  provide 
employment  assistance,  child  care, 
supportive  services  and  operating  costs. 
Contact:  Thomas  L  Bentley.  105  Winter 
Street,  Haverhill.  MA  01831. 

56.  Mass.  Dept.  of  Public  Health. 
Jamaica  Plain,  Massachusetts:  $613,424. 
The  funds  will  be  used  for  employment 
assistance,  other  supportive  services 
and  operating  costs  for  a  new  15-bed 
transitional  housing  unit.  Contact:  John 
O'Brien.  150Tremont  Street,  Boston,  MA 
02111. 

57.  Second  Step,  Newton. 
Massachusetts:  $560,820.  The  funds  will 
be  used  for  moderate  rehabilitation  of  a 
former  convent  for  use  as  transitional 
housing  for  ten  families  who  are  victims 
of  domestic  violence  and  will  provide 
operating  costs.  Contact:  Ellen 
Schoendorf,  16  Ledgewood  Drive, 
Bedford.  MA  01730. 

58.  Nazareth  Family  Center,  Roxburj'. 
Massachusetts:  $1,467,929.  The  funds 
will  be  used  for  substantial 
rehabilitation  of  a  multi-family  building 
for  use  as  transitional  housing  and  will 
provide  employment  assistance,  child 
care,  other  supportive  services  and 
operating  costs  for  homeless  mothers 
with  children.  Contact:  Sister  Ann  Shea, 
19  St.  Joseph  Street.  Jamaica  Plain,  MA 
02130. 
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59.  HOC.  Montgomery  County, 
Maryland:  $1,051,638.  The  funds  will  be 
used  for  emptoyinent  assistance,  child 
care,  supportive  services  and  operating 
costs  primarily  for  homeless  families 
with  children  and  to  assist  mentally  ill 
homeless.  A  strong,  comprehensive  case 
management  approach  will  be  used. 
Contact:  Patricia  K  Scissors.  10400 
Detrick  Avenue.  Kensington.  MD  20895. 

60.  Ingraham  Volunteers,  Portland, 
Maine:  $l,44a344.  The  funds  will  be 
used  for  the  acquisition  and 
rehabilitation  of  a  multi-family  building 
and  will  provide  employment 
assistance,  supportive  ser\ices  and 
operating  costs.  Contact:  Jane  G 
Morrison.  "4  Elm  Street.  Portland,  ME 
04101. 

61.  Mariners  Inn.  Detroit,  Michigan: 
$1,239,007.  The  funds  will  provide 
employment  assistance,  other 
supportive  services  and  operating  costs 
for  transitional  housing.  The  program 
will  emphasize  education  and 
employment  and  provide  on-site  medical 
care.  Contact:  Mary  Ellen  Robertson.  445 
Ledyard  Street,  Detroit.  MI  48201, 

62.  Flint  Odyssey  House,  Flint, 
Michigan:  $325,505.  The  funds  will  be 
used  for  acquisition,  substantial  and 
moderate  rehabihtation  of  6-single  room 
houses  and  will  provide  child  care, 
supportive  services  and  operating  costs. 
Contact:  John  Manning,  1225  M.L  King 
Avenue,  Flint.  MI  48503. 

63.  Housing  Resources,  Inc.. 
Kalamazoo,  Michigan;  $502,750.  The 
funds  will  provide  operating  costs  for  a 
number  of  dwellings  were  homeless 
persons  will  be  housed  Contact:  Ellen 
Kisinger-Rothi,  302  Academy  Street. 
Kalamazoo,  MI  49007. 

64.  SOS  Crisis  Center.  Pittsfield 
Township.  Michigan:  $593,150.  The 
funds  will  provide  employment 
assistance,  child  care,  supportive 
services  and  operating  costs  for 
transitional  housing  for  10  homeless 
families  with  children.  Contact:  Charles 
H  Kieffer,  114  N.  River  Street,  Ypsilanti. 
MI  48198. 

65.  Human  Service  Associates, 
Minneapolis.  Minnesota:  $666,594.  The 
funds  will  be  used  to  provide 
employment  assistance,  child  care, 
supportive  services  and  operating  costs 
for  transitional  housing  for  6  homeless 
families  with  children.  Contact:  Jean 
Cornish,  570  Asbury  Street,  suite  306, 
Saint  Paul.  MN. 

66.  Theresa  Living  Center.  Saint  Paul. 
Minnesota:  $144,505.  The  funds  will 
provide  child  care,  other  supportive 
services  and  operating  costs  for  a 
transitional  housing  facility  that  serves 
12  homeleM  women.  Contact:  Rita  Jirik, 
917  East  Jessanune,  Saint  Paul  MN 
55106. 


67.  YWCA  of  St.  Paul,  St.  Paul 
Minnesota:  S639319.  The  funds  will  be 
used  for  acquisition  and  moderate 
rehabilitation  of  an  apartment  building 
for  use  as  transitional  housing  for  10 
homeless  families  and  will  provide 
employment  assistance,  child  care,  other 
supportive  services,  and  operating  costs. 
Contact:  Pamela  A  McCrea,  198  Western 
Avenue  North,  St.  Paul,  MN  55102. 

68.  Perspectives  East  TH,  Saint  Louis 
Park,  Minnesota:  $1,364,141.  The  funds 
will  be  used  for  acquisition  and 
moderate  rehabilitation  of  a  multi-family 
building  for  use  as  transitional  housing 
and  provide  employment  assistance, 
child  care,  other  supportive  services  and 
operating  costs.  Contact:  Mary 
Samoszuk,  17717  Highway  7, 
Minnetonka,  MN  55345. 

69.  Shelter  the  Children.  St.  Louis  City. 
Missouri:  $333,539.  The  funds  will  be 
used  for  acquisition  and  moderate 
rehabilitation  of  a  multi-family  building 
for  use  as  transitional  housing  and  will 
provide  supportive  services  and 
operating  costs.  Contact:  Susan  Santos. 
711  Geyer.  St.  Louis,  MO  63104. 

70.  Salvation  Army,  St.  Louis, 
Missouri:  $1,222,050.  The  funds  will 
provide  employment  assistance,  child 
care,  supportive  services  and  operating 
costs  for  transitional  housing  for 
families  with  children.  The  program  will 
focus  on  substance  abuse  and 
education.  Contact:  Gary  Busiek,  3800 
Lindell  Boulevard,  St,  Louis,  MO  63108. 

71.  Four-County  Comm.  Services, 
Laurinburg,  North  Carolina:  $142,448. 
The  funds  will  be  used  to  assist  famihes 
with  children  in  transitional  housing  by 
providing  child  care,  operating  costs  and 
supportive  services.  Contact  Gail 
McRae.  241  Main  Street,  Laurinburg,  NC 
28353. 

72.  Salvation  Army,  Omaha, 
Nebraska:  $1,083,271.  The  funds  will  be 
used  for  substantial  rehabihtitinn  of  a 
multi-family  building  for  use  as 
transitional  housing  and  provide 
employment  assistance,  child  care,  other 
supportive  services  and  operating  costs. 
Contact:  James  Nauta,  3012  Cuming 
Street.  Omaha,  NE  68131. 

73.  Albany  Housing  Coahtion.  Albany, 
New  York:  $209,727.  The  funds  will  be 
used  for  substantial  rehabilitation  of  a 
multi-family  building  for  transitional 
housing  for  homeless  mentally  ill  adults 
and  will  provide  supportive  services  and 
operating  costs.  Contact:  Timothy 
Cronin.  278  Clinton  Avenue,  Albany,  NY 
12210. 

74.  Federation  Employment  and 
Guidance  Service.  Bronx,  New  York: 
$3,931,936.  The  funds  will  be  used  for 
substantial  rehabilitation  of  a  multi- 
family  bttilding  for  use  as  transitional 
housing  and  provide  employment 


assistance,  other  supportive  services 
and  operating  costs  for  34  mentally  ill 
homeless  persons.  Contact:  Neil 
McAuliffe,  114  5th  Ave.,  New  York,  NY 
10011. 

75.  Homes  for  the  Homeless,  hic.. 
Bronx.  New  York:  $1,457,888.  The  funds 
will  be  used  for  moderate  rehabilitafio» 
of  3  family  inns  to  be  used  as 
transitional  housing  and  will  provide 
child  care  services  for  homeless  families 
with  children.  Contact:  Sue  Merrilecs,  38 
Cooper  Square.  6th  Floor,  New  York,  NY 
10003. 

76.  Rehab  Support  Services,  Mt.  Kisco. 
New  York:  $519,362.  The  funds  will  be 
used  for  the  acquisition  of  three 
condommium  units  and  will  provide 
supportive  services  and  operating  costs 
for  transitional  housing  to  serve  6 
mentally  ill  homeless  individuals. 
Contact:  Carol  Bianco.  533  Western 
Ave..  Albany,  NY  12203. 

77.  Lucha.  New  York.  New  York: 
$1,775,004.  The  funds  will  be  used  to 
provide  child  care,  supportive  services, 
and  operating  costs  in  a  former  school 
building  to  be  used  as  transitional 
housing  which  will  serve  28  homeless 
families  headed  by  mothers  with  a 
history  of  substance  abuse.  Contact 
Renee  Avery,  205  East  1228t  St..  New 
York.  NY  10035. 

78.  Anchor  House,  New  York,  New 
York:  $1,545,945.  The  funds  will  be  used 
for  substantial  rehabilitation  of  a 
residence  for  transitional  housing  for  50 
homeless  substance  abusers,  ages  17 
and  older,  and  will  provide  operating 
costs  and  supportive  services.  Contact: 
John  H  Cole,  475  Riverside  Drive,  suite 
1922.  New  York,  NY  10115. 

79.  Covenant  House.  New  York.  New 
York:  $2,904,774.  The  funds  will  be  used 
at  the  Rights  of  Passage  transitional 
housing  facility  for  h<w>eless  adolescent 
mothers  and  their  children  and  will 
provide  employment  assistance,  child 
care,  other  supportive  services,  and 
operating  costs.  Contact:  Peter  Ribicoff, 
346  West  17lh  St.  New  York,  NY  10011. 

8a  Henry  Street  Settlement.  New 
York.  New  York:  $1,180,261.  The  funds 
will  be  used  for  an  expansion  of 
employment  assistance  and  supportive 
services  and  increase  the  number  of 
homeless  families  with  children  being 
served  in  this  transitional  housing 
facility.  Contact:  Daniel  Kronenfeld,  265  • 
Henry  Street,  New  York.  NY  10002. 

81.  Samaritan  Village,  New  York,  New 
York:  $2,031,950.  The  funds  will  be  used 
for  substantial  rehabilitation  of  a  multi- 
family  buikhng  for  use  as  transitional 
housing  and  provide  supportive  services 
and  operating  co^ts  to  serve  48  homeless 
persons.  Contact:  Elizabeth  Barton,  7-77 
Queens  Blvd.,  Rego  Park.  NY  11374 
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82.  Institute  for  Community  Living. 
New  York,  New  York:  $888,892.  The 
funds  will  be  used  to  provide 
employment  assistance  and  supportive 
services  for  32  mentally  ill  homeless 
persons  with  chemical  abuse  problems 
who  reside  in  transitional  housing. 
Contact:  JoAnn  Y.  Sacks.  1635  Bath 
Ave..  Brooklyn.  NY  11214. 

83.  West  End  Intergenerational 
Residence.  New  York,  New  York: 
$817,043.  The  funds  will  be  used  for 
child  care,  supportive  services,  and 
operating  costs  to  serve  407  homeless 
families  with  children  and  other 
homeless  persons  who  reside  in 
transitional  housing.  Contact:  John 
Williams,  483  West  End  Ave.,  New 
York,  NY  10024. 

84.  Educational  Alliance,  New  York, 
New  York:  $1,491,184.  The  funds  will  be 
used  for  acquisition  of  a  multi-family 
building  for  use  as  transitional  housing 
and  will  provide  supportive  services  and 
operating  costs.  Contact:  Marion  Lazar, 
197  East  Broadway,  New  York,  NY 
10002. 

85.  Good  Counsel,  Poughkeepsie.  New 
York:  $763,345.  The  funds  will  be  used 
for  acquisition  and  moderate 
rehabilitation  of  a  residence  for  use  as 
transitional  housing  and  will  provide 
employment  assistance,  child  care, 
supportive  services,  and  operating  costs. 
Contact:  Christopher  Bell,  P.O.  Box  6068. 
Hoboken,  NJ  07030. 

86.  Wilson  Commencement  Park. 
Rochester,  New  York:  $557,365.  The 
funds  will  be  used  to  provide  child  care 
and  employment  assistance  to  20  single- 
parent  homeless  families  residing  in 
transitional  housing  as  part  of  an  18-  to 
24-month  self-sufficiency  program. 
Contact:  Jean  Howard,  279  Joseph 
Avenue,  Rochester,  NY  14605. 

87.  Salvation  Army,  Syracuse,  New 
York:  $1,335,033.  The  fund  will  be  used 
for  a  Residence/Parenting  Center,  which 
will  house  26  young  women  and  children 
and  receive  funds  for  employment 
assistance,  child  care,  supportive 
services  arid  operating  costs.  Contact: 
Roberta  C  Schofield,  749  South  Warren 
Street,  Syracuse,  NY  13202. 

88.  YMCA  of  Cleveland.  Cleveland, 
Ohio:  $1,505,223.  The  funds  will  be  used 
for  moderate  rehabilitation  of  a  single- 
room  occupancy  building  for  use  as 
transitional  housing  and  will  provide 
employment  assistance,  child  care,  and 
operating  costs  for  homeless  men  and 
children.  Contact:  Clifford  Smith,  2200 
Prospect  Avenue,  Cleveland,  OH  44115. 

89.  Friends  of  the  Homeless, 
Columbus,  Ohio:  $615,767.  Funds  will  be 
used  for  substantial  rehabilitation  of  3 
small  apartment  buildings  for 
transitional  housing  and  will  provide 


employment  assistance,  supportive 
services,  and  operating  costs  to  serve  17 
homeless  men  and  women,  some  dually 
diagnosed.  Contact:  Barbara  Poppe,  924 
East  Main  Street,  Columbus,  OH  43205. 

90.  Warren  Metro  Housing  Authority. 
Warren  County,  Ohio:  $1,029,964.  The 
funds  will  be  used  to  provide  child  care, 
employment  assistance  and  other 
supportive  services  for  40  homeless 
families  who  will  be  housed  in  rental 
units  across  the  country.  Contact: 
Pamela  L  Smith.  990  East  Ridge  Drive, 
Lebanon.  OH  45036. 

91.  Alcoholism  Progress  of  Mahoning 
County.  Youngstown,  Ohio:  $601,974. 
The  funds  will  be  used  for  moderate 
rehabilitation  of  a  2-story  brick  building 
for  use  as  transitional  housing  and  will 
provide  employment  assistance  and 
operating  costs.  Contact:  George  R 
Tarbeck.  II,  1161  McGuffey  Road, 
Youngstown.  OH  44505, 

92.  Action,  Inc.,  Norman,  Oklahoma: 
$878,027,  The  funds  will  be  used  for 
moderate  rehabilitation  of  a  dormitory 
for  use  as  transitional  housing  and  will 
provide  employment  assistance,  child 
care,  other  supportive  services  and 
operating  expenses.  Contact:  Leon 
Rogers,  510  West  Benedict,  Shawnee. 
OK  74801. 

93.  Goodwill  Industries  of  Pittsburgh, 
Pittsburgh,  Pennsylvania:  $352,886.  The 
funds  will  be  used  for  moderate 
rehabilitation  of  a  multi-family  building 
for  use  as  transitional  housing  and  will 
provide  employment  assistance,  other 
supportive  services  and  operating  costs. 
Contact:  Ella  Holsinger,  2600  East 
Carson  Street,  Pittsburgh,  PA  15203. 

94.  Transition  House,  Woonsocket, 
Rhode  Island:  $525,537.  The  funds  will 
be  used  for  the  acquisition  and 
moderate  rehabilitation  of  a  multi-family 
building  for  use  as  transitional  housing 
and  provide  employment  assistance, 
child  care,  other  supportive  services  and 
operating  costs.  Contact:  William  E. 
Gordon,  250  Eddy  Dowling  Highway, 
No.  Smithfield,  RI  02895. 

95.  Woonsocket  Shelter  Comm.  Action 
Program,  Woonsocket,  Rhode  Island: 
$235,607.  The  funds  will  be  used  to 
provide  supportive  services  and 
operating  costs  for  60  homeless  families 
with  children  who  reside  in  transitional 
housing.  Contact:  Nancy  Pardee,  184 
Sayles  Street,  Woonsocket,  RI  02895. 

96.  Trinity  Housing  Corp..  Columbia, 
South  Carolina:  $745,000.  The  funds  will 
be  used  for  acquisition  and  moderate 
rehabilitation  of  an  apartment  complex 
to  be  used  as  transitional  housing  and 
will  provide  employment  assistance, 
child  care,  other  supportive  services, 
and  operating  costs.  Contact:  Clara  S 


James;  1100  Sumter  Street.  Columbia.  SC 
29201. 

97.  Nashville  Family  Shelter. 
Nashville.  Tennessee:  $304,848.  The 
funds  will  be  used  for  acquisition  and 
moderate  rehabilitation  of  a  duplex  for 
transitional  housing  for  3  homeless 
families  and  3  pregnant  women  and  will 
provide  employment  assistance,  child 
care,  supportive  services  and  operating 
costs.  Contact:  Jason  B  Rogers.  P.O.  Box 
121952.  Nashville.  TN  37212. 

98.  NHMR  of  Harris  County.  Houston. 
Texas:  $988,969.  The  funds  will  be  used 
for  supportive  services  and  operating 
costs  for  a  transitional  housing  program 
for  homeless,  single  adults.  18  years  or 
older,  who  have  dual  diagnoses  of 
mental  illness  and  substance  abuse. 
Contact:  Dorla  Whitman.  2850  Fannin, 
suite  200.  Houston.  TX  77002. 

99.  SAMM  Housing  Corp.,  San 
Antonio.  Texas:  $621,935.  Funds  will  be 
used  for  acquisition  and  moderate 
rehabihtation  of  18  individual 
residences  for  use  as  transitional 
hopsing  for  homeless  families  with 
children  and  will  provide  supportive 
services  and  operating  costs.  Contact: 
Nick  D  Anthony,  910  West  Commerce, 
San  Antonio,  TX  78207.  Contact:  Valorie 
P  Maclnnis,  8000  Brook  Ro.id.  Richmond. 
VA  23227-1399. 

100.  St.  Joseph's  Villa.  Richmond, 
Virginia:  $485,247.  The  funds  will  be 
used  to  provide  child  care  services  for 
43  homeless  women  with  children  who 
are  living  in  transitional  housing. 
Contact:  Valorie  P.  Maclnnis,  8000  Brook 
Rd..  Richmond.  VA  23227-1399. 

101.  Virginia  Beach  CDC.  Virginia 
Beach.  Virginia:  $624,671.  The  funds  will 
be  used  for  acquisition  of  7 
condominiums  for  use  as  transitional 
housing  for  7  homeless  families  with 
children  and  will  provide  child  care, 
supportive  services  and  operating  costs. 
Contact:Mary  Kay  Horoszewski,  397 
Little  NecV  road,  suite  202,  Virginia 
Beach.  VA  23452. 

102.  Bethlehem  House.  St.  Thomas.  St. 
Croix.  Virgin  islands:  $1,314,385.  The 
funds  will  be  used  to  rehabilitate  three 
existing  transitional  housing  facilities  to 
create  spaces  for  child  care  and 
employment  assistance  programs  and 
will  provide  expanded  child  care  and 
employment  assistance.  Contact: 
Krysten  Winter-Green,  Box  1825, 
Charlotte  Amalie.  St.  Thomas,  VI  00803. 

103.  Auburn  Youth  Resources, 
Auburn,  Washington:  $780,405.  The 
funds  will  be  used  for  acquisition  and 
moderate  rehabilitation  of  single  and 
multi-family  buildings  for  use  as 
transitional  housing  and  will  provide 
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supportive  services  and  operating  costs. 
Contact:  Richard  Brugger.  816  F  Street 
SE..  Auburn.  WA  98002-6121. 

104.  King  County  Housing  Authority, 
BotheiL  Washington:  S  455.372.  The  funds 
will  be  used  for  acquisition  and 
moderate  rehabilitation  of  a  multi- 
fumily  building  for  use  as  transitional 
housing  and  will  provide  operating 
expenses.  Contact:  Kim  Von  Henkle, 
15455  6Sth  Avenue  South,  Seattle.  WA 
98188. 

105.  King  County  Housing  Authority, 
Burien.  Washington:  $505,313.  The  funds 
will  be  used  for  acquisition  and 
moderate  rehabilitation  of  a  multi-family 
building  for  use  as  transitional  housing 
to  serve  20  homeless  mentally  ill 
persons  and  will  provide  operating 
costs.  Contact:  Kim  Von  Henkle,  15455 
65th  Avenue  South,  Seattle,  WA  98188. 

106.  Seattle  Housing  Authority. 
Seattle.  Washington:  $1,329,371.  The 
funds  will  be  used  for  moderate 
rehabilitation  of  a  multi-family  building 
for  use  as  transitional  housing  and  will 
provide  employment  assistance,  other 
supportive  services  and  operating  costs. 
Contact:  Michael  Sivia,  120  6th  Ave.  N, 
Seattle.  WA  98109. 

107.  Archodiocean  Housing  Authority, 
Seattle.  Washington:  $1,205,835.  The 
funds  will  be  used  for  acquisition  and 
moderate  rehabilitation  of  a  vacant 
building  for  transitional  housing  for  30 
homeless  women,  who  are  mentally  ill 
or  have  other  problems,  and  will  provide 
supportive  services  and  operating  costs. 
Contact:  Josephine  Tamayo  Murray. 
1902  Second  Avenue,  Seattle,  WA  98101. 

108.  Black  and  Latino  Adolescent 
Alcohol  and  Drug,  Seattle,  Washington: 
$937,605.  The  funds  will  be  used  for 
acquisition  and  moderate  rehabilitation 
of  a  multi-  family  building  for  use  as 
transitional  housing  and  will  provide 
employment  assistance,  other 
supportive  services  and  operating  costs. 
Contact:  Phil  Dindia,  1730  Bradner  Place 
South.  Seattle,  WA  98144. 

109.  United  Indians  of  All  Tribes. 
Seattle.  Washington:  $2,130,985.  The 
funds  will  be  used  for  acquisition  and 
moderate  rehabilitation  of  a  3-story,  11- 
bedroom  facility  for  use  as  transitional 
housing  and  will  provide  supportive 
services  and  operating  costs.  Contact: 
Gary  L.  Boots,  Box  99100,  Discovery 
Park,  Seattle.  WA  98119. 

Dated:  October  4, 1991. 
Anna  Kondratas. 

Assistant  Secretary  for  Community  Planning 
and  Development. 
|FR  Doc.  91-24671  Filed  10-11-91:  8:45  am| 

BILUNO  CODE  4210-24-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
IAK-064-4230-15;  F-14903-AI 

Alaska  Native  Claims  Selection 

In  accordance  with  departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
sections  14(a)  and  22(j)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18, 1971,  43  U.S.C.  1601. 
1613(a).  1621(j),  will  be  issued  to 
Toghotthele  Corporation  for 
approximately  1.072  acres.  The  lands 
involved  are  in  the  vicinity  of  Nenana. 
Alaska. 

Fairbanks  Meridian,  Alaska 
T.  4  S..  R.  8  W. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management,  222  West  Seventh 
Avenue,  «13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  November  14, 1991  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4.  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

G.  Steve  Flippen. 

Lead  Land  Law  Examiner.  Branch  of  Day  on/ 
Xorthwest  Adjudication. 

|FR  Doc.  91-24713  Filed  10-11-91:  8:45  am) 

BILLING  CODE  4310-JA-M 


IAK-920-01-4720-13] 

Filing  of  Plats  of  Survey;  Alaska 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  publication. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Alaska  State 
Office,  Anchorage,  Alaska,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 


This  plat  |in  three  (3)  sheets) 
identified  as  U.S.  Survey  No.  9630, 
Alaska,  represents  the  Annette  Islands 
Indian  Reservation  as  established  under 
the  Congressional  Act  of  March  3, 1891. 
and  Presidential  Proclamation  1332, 
dated  April  28, 1916,  and  was  accepted 
August  22, 1991. 

This  survey  was  requested  by  the 
Portland  Area  Director  of  the  Bureau  of 
Indian  Affairs. 

If  protests  against  this  survey,  as 
shown  on  any  of  the  above  plats,  are 
received  prior  to  the  date  of  official 
filing,  the  filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed.  The  plats  will  be 
placed  in  the  open  files  of  the  Alaska 
State  Office,  Bureau  of  Land 
Management,  Division  of  Cadastral 
Survey.  Branch  of  Examination  and 
Records,  222  W.  7th  Ave.  «13, 
Anchorage,  Alaska,  99513.  and  will  be 
available  to  the  public  as  a  matter  of 
information  only.  Copies  of  the  plats 
may  be  obtained  from  the  above  office. 
A  person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Anchorage,  Alaska,  a  notice  that  they 
wish  to  protest,  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  the  protest  may 
be  filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alaska  State  Office,  Bureau  of  Land 
Management,  Division  of  Cadastral 
Survey,  Branch  of  Examination  and 
Records.  222  W.  7lh  Ave.,  «13. 
Anchorage.  Alaska.  99513. 

Dated:  October  8. 1991. 

Daniel  W.  Webb. 

Deputy  State  Director  for  Cadastral  Sun-ey. 
Alaska. 

|FR  Doc.  91-24712  Filed  10-11-91:  845  am) 

BILLING  CODE  431»-«4-M 


ICA-940-4214-10;  CAS  30,  CAS  31,  CAS 
4986,  CAS  5302,  CAS  050595,  CAS  054898, 
CAS  076606,  CAS  079877,  CALA  0153380, 
CARI  01958,  CACA  978,  CACA  1568.  CACA 
17291 

Correction;  Tennination  of 
Segregative  Effect,  Opening  of  Lands; 
California 

In  notice  document  91-22568 
beginning  on  page  47485  in  the  issue  of 
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September  19, 1991,  make  the  following 
corrections: 

On  page  47488  in  the  second  column, 
following  line  48  from  the  top,  the 
following  sentence  should  be  added, 
"With  the  exception  of  the  lands 
described  in  the  case  record  in 
paragraph  l(j),  the  lands  have  been  and 
will  remain  open  to  mineral  leasing", 
and  the  third  column  on  page  47486 
should  have  the  following  paragraph 
added  after  line  5  from  the  top: 

"3.  At  10  a.m.  on  October  20, 1991,  the 
lands  described  in  the  case  record  listed 
in  paragraph  l(j)  will  also  be  open  to 
mineral  leasing  under  the  mineral 
leasing  laws,  and  to  disposal  of  material 
under  the  Act  of  July  31, 1947.  as 
amended  (61  stat.  681;  30  U.S.C.  601- 
604)." 

Dated;  October  2, 1991 
Nancy  |.  Alex, 
Chief.  Lands  Section. 
|FR  Doc.  91-24691  Filed  10-11-91-  8:45  am) 

BILUNG  COOC  4310-40-M 


INV-040-92-4370-121 

Hearing  to  Discuss  the  Use  of 
Helicopters  and  Motorized  Vehicles  to 
Gather  Wild  Horses 

agency:  Bureau  of  L,and  Management. 

Interior. 

action:  Public  hearing  to  discuss  the 
use  of  helicopters  and  motorized 
vehicles  to  gather  wild  horses  during  FY 
92. 

SUMMARY:  In  accordance  with  Public 
Law  92-195.  as  amended  by  Public  Law 
94-579  and  Public  Law  95-514,  this 
notice  sets  forth  the  public  hearing  date 
to  discuss  the  use  of  helicopters  and 
motorized  vehicles  to  gather  wild  horses 
from  the  Ely  District  during  FY  92. 

The  hearing  will  convene  at  2:00  p.m. 
on  Wednesday,  December  4, 1991.  in  the 
Conference  Room  of  the  Ely  District 
BL\i  Office,  McGill  Highway.  Ely. 
Nevada. 

The  hearing  is  open  to  the  public. 
Interested  persons  may  make  oral  or 
written  statements.  Anyone  wishing  to 
make  oral  comments  should  contact 
Robert  E.  Brown,  Ely  District  Wild 
Horse  Specialist,  by  December  4, 1991. 
Written  statements  must  be  received  by 
this  date  also. 

DATES:  December  4, 1991. 

ADDRESSES:  Bureau  of  Land 
Management,  HC  33  Box  150,  Ely, 
Nevada  89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Brown.  (702)  289-4865. 


DHled:  October  2. 19ffl. 
Timothy  B.  Reuwsaat. 

Acting  District  Manager. 

|FR  Doc.  91-24708  Filed  10-11-91:  8:45  amj 

8ILUNG  CODE  431«-HC-M 


National  Park  Service 

Phoenix  Indian  School  Property, 
Arizona;  Additional  Information 
Regarding  Sale  of  Land 

AGENCY:  Department  of  the  Interior. 
National  Park  Service. 
ACTION:  Notice  of  additional  information 
regarding  sale  of  land. 

SUMMARY:  On  August  1, 1991,  notice  was 
given  in  the  Federal  Register  (56  FR 
36831)  that  the  Secretary  of  the  Interior 
was  accepting  sealed  bids  through 
October  30, 1991.  for  the  purchase  of  a 
71.84  acre  (more  or  less)  tract  of  land  in 
the  business  district  of  Phoenix,  Arizona 
("the  Phoenix  Exchange  Property"), 
pursuant  to  title  IV  of  the  Arizona  Idaho 
Conservation  Act  of  1988,  Public  Law 
100-696  (the  Act).  The  August  1991. 
Notice  stated  that  additional 
information  would  be  provided  in  a 
future  Federal  Register  issuance 
regarding  the  minimum  bid  and  terms  of 
payment  for  the  Indian  Trust  Funds. 
Notice  is  hereby  given  that  the  portion 
of  the  purchase  price  (at  least 
534,900,000  )  allocated  to  the  Indian 
Trust  Funds  will  be  made  in  thirty 
annual  interest  payments  with  the 
principal  due  on  the  last  payment.  A 
collateral  agreement  will  be  customized 
with  consideration  given  to  utilizing  the 
property  as  part  of  the  collateral,  along 
with  designated  values  of  Government 
securities  and  other  investment 
instruments.  The  final  determination  of 
the  minimum  bid  amount  is  currently 
under  Departmental  review  and  will  be 
published  in  a  forthcoming  Federal 
Register  notice.  It  will  not  exceed  the 
previously  published  estimated  amount 
of  $84,063,681. 

ADDRESSES:  For  information  concerning 
the  zoning  and  other  legal  requirements 
applicable  to  the  lands: 
Name:  Frank  Dolasinski. 
Address:  City  of  Phoenix.  Planning 
Department,  125  E.  Washington. 
Phoenix.  Arizona  85004. 
Telephone:  (602)  261-8792. 

For  bid  information  and  details  on  the 
sale: 

Name:  P.  Daniel  Smith. 
Address:  General  Services 
Administration,  Office  of  the 
Commissioner,  Federal  Property 
Resources  Service,  room  5241,  l8th 
and  F  Streets.  NW.,  Washington.  D.C. 
20405. 


Telephone:  (202)  501-0210. 

To  submit  sealed  bids: 
Name:  Secretary  of  the  Interior, 

(Attention:  Joseph  E.  Doddridge). 
Address:  Department  of  the  Interior, 

Office  of  the  Secretary,  Mail  Stop 

3156-MIB.  1849  C  Street.  NW., 

Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  E.  Doddridge.  Department  of  the 
Interior,  Office  of  the  Secretary,  Mail 
Stop  3156-MIB,  1849  C  Street,  NW.. 
Washington.  DC  20240:  (202)  208-3928. 
SUPPLEMENTRY  INFORMATION: 
Trust  Fund  Payment  Agreement 

A  qualified  bid  must  include  an  offer 
to  the  United  States  to  enter  into  a  Trust 
Fund  Payment  Agreement  under  the 
terms  of  section  403  of  the  Act.  Such  a 
trust  fund  agreement  would  account  for 
that  portion  of  the  purchase  price  which 
is  equal  to  the  full  purchase  price  minus 
the  amount  of  the  proceeds  due  to 
Collier  for  the  purchase  of  the  Florida 
property  ($45,100,000)  plus  Collier's 
approved  costs  (to  be  determined).  The 
Secretary  has  elected  to  receive 
payment  in  the  form  of  thirty  annual 
interest  payments  with  the  principal  due 
on  the  last  payment.  A  collateral 
agreement  will  be  customized  with 
consideration  given  to  utilizing  the 
property  as  part  of  the  collateral,  along 
with  designated  values  of  Government 
securities  and  other  investment 
instruments.  The  primary  goal  of  a 
collateral  agreement  is  to  assure  full 
payment  of  the  $34,900,000  at  the  end  of 
30  years  and  the  annual  interest 
payments  for  the  benefit  of  the  Indian 
education  program. 

Dated:  October  4. 1991. 
Joseph  E.  Doddridge. 

A  cting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  91-24708  Filed  10-11-91:  8:45  am| 

BILUNO  CODE  4310-70-W 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

{Notice  91-87] 

NASA  Advisory  Council  Task  Force  on 
NASA's  Education  Programs;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
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NASA  Advisory  Council  Task  Force  on 
NASA's  Education  Programs. 

DATES:  October  30, 1991,  9  a.m.  to  5  p.m.; 
and  October  31, 1991,  9:30  a.m.  to  noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  7002, 
Federal  Office  Building  6,  400  Maryland 
Avenue,  SW,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sylvia  D.  Fries.  Code  ADA-2, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/453-8766. 

SUPPLEMENTARY  INFORMATION:  The 

NASA  Advisory  Council  was 
established  as  an  interdisciplinary  group 
to  advise  senior  management  on  the  full 
range  of  NASA's  programs,  policies,  and 
plans.  The  Task  Force  on  NASA's 
Education  Programs,  reporting  to  the 
Council,  will  review  the  full  breadth  of 
NASA's  education  activities  and 
examine  the  objectives  and  strategies  of 
the  agency's  education  program  in  light 
of  the  President's  Education  Goals.  The 
Task  Force  is  chaired  by  Mr.  Thomas  J. 
Murrin  and  is  composed  of  9  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  60  persons 
including  "Task  Force  members  and  other 
participants.  The  Task  Force  members 
will  disperse  at  10  a.m.  on  October  30  to 
conduct  individual  on-site  visits  of  area 
schools;  the  group  will  reconvene  at  3 
p.m.  Visitors  will  be  requested  to  sign  a 
visitor's  register.  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  key  participants. 

TYPE  OF  MEETING:  Open. 

Agenda 

Wednesday,  October  30, 1991 

9  a.m. — Discussion  of  NASA  Education 

Program  with  NASA  Administrator. 

10  a.m. — Individual  On-Site  Visits  of  Area 

Schools. 
3  p.m. — Panel  Discussion  with  Area 

Educators. 
5  p.m. — Adjourn. 

Thursday.  October  31, 1991 

8;30  a.m. — ^Discussion  of  Previous  Day's 

Activities. 
9:30  a.m.— Discussion  with  NASA  Associate 

Administrator  for  Human  Resources  and 

Education. 
10:30  a.m.— Summary  and  Task  Force 

Planning. 
Noon — Adjourn. 

Dated:  October  7, 1991. 
|ohn  W.  Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
[PR  Doc.  91-24754  Filed  10-11-91:  8:45  am) 

BILUNG  CODE  7S10-01-M 


I  Notice  91-891 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee  and  the  Aerospace 
Research  and  Technology 
Subcommittee. 

DATES:  November  6. 1991,  8:30  a.m.  lo  5 
p.m.;  November  7, 1991,  8  a.m.  to  4:45 
p.m.;  and  November  8. 1991. 8  a.m.  to  5 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Admininstration,  Lewis  Research 
Center.  Administration  Building. 
Auditorium.  21000  Brookpart  Road. 
Cleveland.  OH  44135. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Catherine  L  Smith,  Office  of 
Aeronautics,  Exploration  and 
Technology.  National  Aeronautics  and 
Space  Administration.  Washington.  DC 
20546,  202/453-2367. 
SUPPLEMENTARY  INFORMATION:  The 

NAC  Aeronautics  Advisory  Committee 
(AAC)  was  established  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics.  Exploration  and 
Technology  (OAET)  on  aeronautics 
research  and  technology  activities.  The 
Aerospace  Research  and  Technology 
Subcommittee  (ARTS)  was  formed  to 
provide  technical  support  for  the  AAC 
and  to  conduct  ad  hoc  interdisciplinary 
studies  and  assessments.  The 
Committee,  chaired  by  Mr.  Philip  M. 
Condit,  is  composed  of  23  members.  The 
Subcommittee  is  composed  of  43 
members.  The  meeting  will  be  open  lo 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  150  persons 
including  the  Subcommittee  members 
and  other  participants). 
TYPE  OF  MEETING:  Open. 

Agenda 

November  6, 1991 

8:30  a.m. — Welcome/Center  Overview. 
9  a.m. — Aeronautics  Update  and  Overview. 
11^15  a.m. — ^Transatmospheric/Hypersonic 

Overview. 
11  a.m. — Subsonic  Strategic  Thrust  Overview. 
11:30  a.m.— High-Speed  Strategic  Thrust 

Overview. 
Noon — High  Performance  Strategic  Thrust 

Overview. 

1  30  p.m.— Facility  Tours. 

2  30  p.m. — Parallel  Discipline  Program 

Reviews. 


5  p.m. — Adjourn. 
November  7. 1991 

«  a.m. — Parallel  Discipline  Program  Reviews. 

3  p.m.— Discipline  Session  Wrap-Up/ 

Summary. 

4  p.m. — General  Plenary  Session. 
4:45  p.m. — Adjourn. 

November  8,  1991 

8  a.m. — Opening  Remarks. 

8:15  a.m.— NASA  and  OAET  Update. 

8:45  a.m. — Discussion  of  Findings  and 

Recommendations  from  AAC/ ARTS 

Meeting. 
12:15  p.m.— Advanced  Cockpit  ft  Terminal 

Area  Productivity  Research  ft 

Technology  Program. 
2:30  p.m. — Discussion  of  Key  Aeronautics 

Issues. 
3:30  p.m.— Ad  Hoc  Study  Reports. 

4  p.m.— NASA  Responses  to  Ad  Hoc  Team 

Recommendations. 
4:45  p.m.— Personnel  Exchange  Program  with 
Industry. 

5  p.m. — Adjourn. 

Dated:  October  8, 1991. 
John  W.  Gaff, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

|FR  Doc.  91-24753  Filed  10-11-91:  8:45  am) 

BILUNO  CODE  7ttO-01-M 


I  Notice  (91-88)1 

NASA  AdvlsotY  Council  (NAC),  History 
Advisory  Committee  (MAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting  change. 

FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  56  FR  46015. 
Notice  Number  91-79,  September  9, 1991. 

PREVIOUSLY  ANNOUNCED  TIMES  AND 
DATES  OF  MEETING:  November  6, 1991. 
8:30  a.m.  to  4:30  p.m.;  and  November  7, 
1991.  8:30  a.m.  to  2:30  p.m. 

CHANGES  IN  THE  MEETtNG:  Dates 
changed  to  November  7. 1991,  8:30  a.m. 
to  4:30  p.m.;  and  November  8. 1991,  8:30 
a.m.  to  2:30  p.m. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Dr.  Roger  D.  Launius, 
History  Division.  National  Aeronautics 
and  Space  Administration,  Washington. 
DC  20546,  202/453-8300. 

Dated:  October  7, 1991. 
)ohn  W.  Gaff, 

Advisory  Committee  Management  Officer, 

National  A  eronautics  and  Space 

Administration. 

|FR  Doc.  91-24752  Filed  10-11-91:  8:45  am) 

BILLING  COOC  7S10-0I-M 
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NATIONAL  SCIENCE  FOUNDATION 

Amended  Meeting;  Nuclear  Science 
Advisory  Committee 

The  National  Science  Foundation 
announces  the  following  meeting,  now 
revised  to  include  a  closed  session: 

Name:  DOE/NSF  Nuclear  Science 
Advisory  Committee. 

Date  and  Time:  October  23. 1991  from  9 
a.m.  to  8  p.m. 

Place: 
9  a.m.  3  p.m. 

MSU  Union  Building.  Green  Room. 
Michigan  Stale  University.  Abbot  Road 
and  Grand  River  Ave..  East  Lansing. 
Michigan  48824. 
3-t  p.m. 

BREAK 
4-8  p.m. 

Kellogg  Center.  Centennial  Room.  Michigan 
State  University.  Harrison  Road  at 
Michigan  Ave..  East  Lansing.  Michigan 
48824. 

Type  of  Meeting: 
Closed:  9  a.m.-3  p.m. 
Open:  4  p.m.-8  p.m. 

Contact  Person:  John  W.  Lightbody. 
Program  Director  for  Nuclear  Physics. 
National  Science  Foundation.  Washington. 
DC  2055a  (202)  357-7993. 

Minutes:  May  be  obtained  from  contact 
person. 

Purpose  of  Meeting:  To  advise  the  National 
Science  Foundation  and  the  Department  of 
Energy  on  scientiHc  priorities  within  the  field 
of  basic  nuclear  science  research. 

Agenda: 

•  (closed) 

Discussion  of  Specific  Projects  in  the  Context 
of  Future  Years  Budgets; 

•  (open) 

Status  of  Programs — DOE  and  NSF 
Representatives 

•  (open) 

Status  Report — Subcommittee  on  Nuclear 
Data  Needs 

•  (open) 

Status  Report — Nuclear  Theory  Center 

•  (open) 

Discussion  of  the  Availability  of  Separated 
Stable  Isotope  Target  Material 

•  (open) 
Public  Comment 

Reason  for  Closing:  Premature  disclosure 
of  proposed  agency  actions,  the  content  or 
nature  of  which  has  not  already  been 
exposed  to  the  public,  including  discussion  of 
options  regarding  major  projects,  is  likely  to 
cause  serious  disruptions  in  research 
activities  and  significantly  frustrate  orderly 
implementation  of  any  such  actions.  The 
Sunshine  Act.  5  U.SC,  section  552b.  sub- 
section (c)(9)(B)  provides  for  closed  meetings 
under  such  circumstances. 

Dated;  October  9, 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  91-24765  Filed  10-11-91:  8:45  am| 

BILUMG  CODE  7S5S-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Compliance  Supptement  for  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions 

agency:  Office  of  Management  and 
Budget. 

ACTION:  Notice  of  availability  of 
compliance  supplement  for  audits  of 
institutions  of  higher  education  and 
other  nonproHt  institutions. 

SUMMARY:  This  Notice  announces  the 
availability  of  a  revised  Compliance 
Supplement  which  sets  forth  the  major 
compliance  requirements  that  should  be 
considered  by  independent  auditors  in 
making  audits  of  institutions  of  higher 
education  and  other  nonprofit 
institutions. 

DATES:  The  Compliance  Supplement  is 
effective  immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Palmer  Marcantonio.  Financial 
Management  Division.  10235  NEOD. 
OMB.  Washington.  DC  20503 
(Telephone:  202-395-3050). 

SUPPLEMENTARY  INFORMATION:  The 

"Compliance  Supplement  for  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions"  contains 
major  compliance  requirements  which,  if 
not  observed,  could  have  a  material 
effect  on  Federal  programs.  Each 
compliance  requirement  is  accompanied 
by  suggested  audit  procedures  that  may 
be  used  to  test  for  compliance.  These 
are  not  the  only  procedures  an  auditor 
may  use.  nor  are  they  mandatory 
procedures.  Auditors  should  use 
professional  judgment  in  choosing  a 
procedure  to  decide  the  extent  of 
reviews  and  tests  performed. 

The  Federal  departments  and 
agencies  have  identified  the  compliance 
requirements  and  have  suggested  for 
each  program  audit  procedures  that  will 
meet  the  compliance  testing 
requirements  of  OMB  Circular  A-133. 
"Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions."  However,  the  auditor  is 
responsible  for  ensuring  that  specific 
requirements  which  are  modified 
because  of  changes  in  laws  or 
regulations  are  included  in  the  audit 
procedures. 

The  Compliance  Supplement  may  be 
purchased  from  the  Government  Printing 
Office.  OMB  will  not  have  a  supply  for 
distribution. 
Frank  HodsoU. 
Executive  Associate  Director 
|FR  Doc.  91-24773  Filed  10-11-91:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-29786;  Internattonal  Series 
Release  No.  325;  File  No.  SR-NASD-91-521 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Filing  and  Order  Granting 
Accelerated  Temporary  Approval  to 
Proposed  Rule  Change  Relating  to  the 
Quotation  Linkage  Between  the  NASD 
and  the  London  Stock  Exchange 

October  4. 1991. 

Puruant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  October  3. 1991.  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  changes  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  October  2. 1987.  the  Commission 
issued  an  order  approving  operation  of  a 
market  information  linkage  between  the 
NASD  and  the  London  Stock  Exchange 
("LSE")  (formerly  the  International 
Stock  Exchange  of  the  United  Kingdom 
and  the  Republic  of  Ireland.  Ltd.)  for  a 
pilot  term  of  two  years). '  This 
experimental  linkage  is  designed  to 
provide  an  interchange  of  quotation 
information  ("linkage  information")  on 
about  740  securities  ("linkage 
securities");  of  the  total,  each 
marketplace  has  designated 
approximately  half  at  its  "pilot  group"  of 
linkage  securities.  NASI>and  LSE 
members  that  function  as  market 
makers  on  one  or  more  of  a  subset  of 
linkage  securities  that  are  quoted  in 
both  the  NASDAQ  and  LSE  dealer 
systems  ("common  issue")  are 
authorized  to  access  linkage  information 
without  paying  a  separate  charge  to 
receive  this  information.  Operation  of 
the  linkage  in  this  fashion  comports  with 
the  terms  of  the  Commission's  October 
1987  Order.  Most  recently,  the 
Commission  authorized  an  extension  of 
this  pilot  linkage  through  October  4, 
1991,  with  the  Commission's  approval  of 
File  No.  SR-NASD-91^7.« 


'  Securities  Excl>ange  Act  Release  No.  24979 
(Oclot)er  2, 1987).  52  FR  37684  (October  8. 1987).  (the 
••Oclol>er  1987  Order"). 

'  Securities  Exchanfie  Ac(  Release  No.  29642 
(August  30. 1991).  56  KR  46024  [September  9, 1991) 
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Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  rule  19b-4  thereunder,  the  NASD 
submits  this  proposed  rule  change  to 
obtain  Commission  approval  for 
continued  operation  of  the  NASD/LSE 
pilot  linkage  through  December  4, 1991. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statement  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  obtain 
an  interim  extension  of  the 
Commission's  temporary  approval  of  the 
NASD/LSE  linkage  through  December  4. 
1991.  Absent  an  extension,  authorization 
for  the  linkage  will  expire  as  of  October 
4.1991. 

During  this  proposed  extension,  the 
NASD  and  LSE  will  continue  to  discuss 
possible  options  regarding  the  linkage's 
future  structure  and  operational 
capabilities  in  relation  to  the  needs  of 
the  international  investment  community. 
These  discussions  may  lead  to  a 
substantive  enhancement  of  the  linkage, 
the  pursuit  of  another  joint  initiative,  or 
a  decision  to  act  independently  in 
developing  international  systems  that 
are  responsive  to  the  business  needs  of 
the  sponsors'  constituencies.  Any 
decision  to  enhance  the  linkage  or  to 
jointly  develop  an  alternative  system 
will  entail  another  rule  19b-4  filing  that 
will  afford  the  Commission  (and  other 
interested  parties]  an  opportunity  to 
focus  on  relevant  policy  and  regulatory 
issues.  Meanwhile,  continuation  of  the 
pilot  linkage,  as  proposed  would  be 
supportive  of  the  NASD's  and  LSE's 
efforts  to  define  systems  capable  of 
accommodating  cross-border  trading 
more  efficiently. 

Another  factor  likely  to  affect  the 
future  prospects  of  the  NASD/LSE 
linkage  is  the  introduction  of  NASDAQ 
International  Service  ("SERVICE ").  the 
subject  of  File  No.  SR-NASD-90-33.' 


'See  Securities  Exchange  Act  Release  N'a  28223 
(July  18. 1990).  S5  FR  30338  ()uly  25. 19901:  and 


Essentially,  the  SERVICE  would  extend 
the  NASD's  automated  market-making 
systems  to  a  European  Session  running 
from  3:30  to  9  a.m.  (e.s.t.)  on  each  U.S. 
business  day.  During  this  period, 
participating  broker-dealers  can  utilize 
the  SERVICE  to  quote  markets  in 
selected  NASDAQ  and  exchange-listed 
securities  by  means  of  trading  facilities 
located  in  the  U.S.  or  U.K.  Given  the 
SERVICE'S  potential  for  supporting 
trading  in  U.S.-registered  securities  by 
institutional  investors  (both  foreign  and 
domestic)  during  U.K.  business  hours, 
the  NASD  and  LSE  may  determine  to 
substantially  alter  or  terminate  the  pilot 
linkage  altogether.  However,  until  the 
SERVICE  has  been  approved  and  the 
NASD  has  had  an  opportunity  to 
evaluate  its  operation,  the  NASD 
believes  that  it  is  appropriate  to 
maintain  the  NASD/LSE  linkage. 

The  statutory  bases  for  the  NASD/ 
LSE  pilot  linkage  and  the  requested 
extension  thereof,  are  contained  in 
sections  llA(a)(l)  (B)  and  (C).  15A{b)(6), 
and  17A(a)(l)  of  the  Act.  Subsection  (B) 
and  (C)  of  section  llA(a)(l)  set  forth  the 
Congressional  goals  of  achieving  more 
efficient  and  effective  market  operation, 
the  availability  of  information  with 
respect  to  quotations  for  securities  and 
the  execution  of  investor  orders  in  the 
best  market  through  the  application  of 
new  data  processing  and 
communication  techniques.  Section 
15A(b)(6)  requires  that  the  rules  of  the 
NASD  be  designed  "to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
■  and  to  perfect  the  mechanism  of  a  free 
and  open  market  *  *  *."  Section 
17A(a){l)  sets  forth  the  Congressional 
goal  of  linking  all  clearance  and 
settlement  facilities  and  reducing  costs 
involved  in  the  clearance  and  settlement 
process  through  new  data  processing 
and  communications  techniques.  The 
NASD  believes  that  the  requested 
extension  of  the  linkage's  pilot  operation 
is  fully  consistent  with  the  policy  goals 
articulated  in  the  foregoing  statutory 
provisions  and  with  the  Commission's 
efforts  to  advance  the  process  of 
internationalization  of  securities 
markets. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

In  its  original  release  announcing 
interim  approval  of  the  NASD/LSE  pilot 
linkage,  the  Commission  referenced 
certain  competitive  concerns  raised  by 


Release  No.  28705  (Decemlwr  17.  1990).  55  FR  523-Jl 
(December  21. 1990). 


Instinct  Corporation  ( "Instinet")  through 
counsel.* In  response,  the  NASD,  after 
consultation  with  the  LSE  made  a  good 
faith  effort  to  address  those  concerns  by 
narrowing  the  universe  of  firms  and 
terminals  permitted  access  to  linkage 
information  at  no  cost.  Those  changes 
were  reflected  in  File  No.  SR-NASI>87- 
20.  which  the  Commission  approved  by 
issuing  the  October  1987  Order.  Further, 
in  File  No.  SR-NASD-89-44  (which 
resulted  in  extension  of  the  linkage's 
authorization  until  December  1. 1990). 
the  NASD  submitted  statistical  and  cost 
information  relative  to  its  participation 
in  the  pilot  project.  In  the  event  that  the 
NASD  and  LSE  determine  to  seek 
permanent  approval  of  or  materially 
enhance  the  linkage,  every  effort  will  be 
made  to  supply  the  Commission  with  the 
empirical  data  needed  for  its 
deliberations  on  the  corresponding  rule 
19b-4  filing. 

With  respect  to  the  instant  filing,  the 
NASD  believes  that  the  proposed 
extension  of  the  linkage  pilot  through 
December  4. 1991  will  not  create  any 
competitive  b«rden  vis-a-vis  Instinet  or 
any  other  vendor  of  securities  market 
information.  Moreover,  Instinet  and 
other  interested  parties  will  have  ample 
opportunity  to  comment  on  any 
subsequent  rule  19b-4  filing  involving 
permanent  approval  or  substantive 
enhancements  of  the  linkage.  Finally, 
during  the  requested  extension,  the 
sponsoring  markets  will  not  use  linkage 
information  for  purposes  of  operating  an 
intermarket.  automated  execution 
system. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Chdnge  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause  for 
approving  this  proposed  rule  change 
prior  to  the  30th  day  following 
publication  of  notice  of  the  filing  in  the 
Federal  Register  and,  in  any  event  by 
October  4. 1991,  the  expiration  of  the 
linkage's  present  authorization.  The 
NASD  believes  that  the  requested 
extension  of  the  pilot  period  is  fully 
consistent  with  the  statutory  provisions 
and  policy  goals  referenced  in  section  3 


•See  Securities  Fxchange  Act  Release  No  231i« 
( Apri<  21. 1986).  51  FR  15909  (April  29.  19B6|  See 
also  letter  from  Daniel  T.  BtooIls,  Counsel  for 
Instinet.  (o  \oha  Wheeler.  Secretary.  Securities  and 
Exchange  Commission,  dated  Apnl  16. 1986. 
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of  this  rule  19b-4  filing.  Moreover,  the 
additional  time  will  enable  the 
sponsoring  markets  to  consider  various 
options  and  determine  the  future  course 
of  this  experimental  project.  Those 
deliberations  will  focus  on  evaluating 
feasible  enhancements  to  the  linkage  as 
well  as  alternative  projects  intended  to 
advance  the  internationalization  of 
securities  markets  through  more 
efficient  computerized  systems. 
Assuming  Commission  approval  of  File 
No.  SR-NASD-90-33,  experience  gained 
from  operation  of  the  SERVICE  may  also 
affect  discussions  on  the  future  of  the 
NASD/LSE  linkage.  Under  these 
circumstances,  it  would  be 
counterproductive  to  allow  the  NASD/ 
LSE  linkage  to  cease  operation. 
Accordingly,  the  NASD  believes  that 
good  cause  exists  to  approve  this 
proposed  rule  change  on  a  date  no  later 
than  October  4, 1991. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
llA(a)(l)  (B)  and  (C),  15A(b)(6), 
17A(a)(l)  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  of  notice  of  filing  thereof.  The 
Commission  believes  that  accelerated 
approval  will  avoid  an  unnecessary 
interruption  of  the  pilot  linkage  while 
allowing  the  NASD  and  LSE  to  consider 
feasible  options  for  enhancing  the 
linkage  or  defining  other  automation 
initiatives  to  facilitate  the  efficient 
handling  of  international  order  flow. 
Accordingly,  the  Commission  believes 
the  NASD/LSE  linkage  should  not  be 
terminated  while  these  efforts  are 
ongoing. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  5a2,  will  be  available  for 


inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 

Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  5. 1991. 

//  is  therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is  approved  thereby 
extending  the  NASD/LSE  linkage  until 
December  4, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
lonathan  G.  Katz, 
Secretary. 
|FR  Doc.  91-24682  Filed  10-11-91;  8:45  am| 

BILLING  CODE  M10-01-M 


(Release  No.  34-29793;  File  No.  SR-PTC- 
91-07] 

Self-Regulatory  Organizations;  the 
Participants  Trust  Company;  Order 
Approving  on  a  Temporary  Basis  a 
Proposed  Rule  Change  Relating  to  the 
Establishment  of  Margin  Levels  for 
Certain  GNMAs 

October  7. 1991. 

On  May  22. 1991,  The  Participants 
Trust  Company  ("PTC")  filed  a  proposed 
rule  change  (File  No.  SR-PTC-91-07) 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  on  June  27, 1991,  to 
solicit  comments  from  interested 
persons.^  No  comments  were  received. 
As  discussed  below,  this  order  approves 
the  proposal  on  a  temporary  basis 
through  October  7, 1992. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  establishes 
the  appropriate  haircut  for  purposes  of 
determining  the  applicable  percentage  of 
the  securities  to  be  included  in  a 
participant's  Net  Free  Equity.  The 
applicable  percentage  is  determined  by 
deducting  such  haircut  from  the  market 
value  of  securities  held  by  PTC 
participants. 

Under  PTC's  rules,  the  applicable 
percentage  of  the  market  value  of 
securities  is  used  in  computing  a 
participant's  Net  Free  Equity.'  PTC's 


rules  require  participants  to  maintain 
Net  Free  Equity  of  zero  or  greater  in 
each  of  their  agency,  pledgee  transfer,  or 
proprietary  accounts  in  order  for 
transactions  to  be  processed.  PTC  has 
the  right  to  borrow  against  or  liquidate 
those  assets  that  comprise  the  NetFree 
Equity  computations  in  those  accounts 
in  the  event  that  the  participant 
responsible  for  one  or  more  of  those 
accounts  fails  to  pay  the  account  debit 
balance  at  the  end  of  the  day.  By 
including  only  a  portion  of  the  market 
value  of  securities  in  Net  Free  Equity, 
PTC  attempts  to  limit  the  risk  caused  by 
fluctuations  in  the  market  value  of 
securities  in  those  accounts. 

Under  the  proposal,  the  securities  and 
the  haircut  are  as  follows: 

GNMA  Project  Loan  Securities — 10% 
GNMA  Project  Note  Securities— 10% 
GNMA  Construction  Loan 

Securities— 12% 
GNMA  Mobile  Home  Securities— 20% 
Currently,  PTC  deducts  5%  from  the 
market  value  of  GNMA  single  family 
securities  in  calculating  Net  Free  Equity. 
That  percentage  is  based  upon  historical 
volatility  figures.  PTC  has  indicated  that 
historical  volatility  of  the  Project, 
Construction,  and  Mobile  Home  GNMA 
securities  is  similar  to  the  single  family 
securities  but  that  the  market  for 
Project,  Construction,  and  Mobile  Home 
GNMA  securities  is  considerably  less 
liquid.  Accordingly,  the  Risk 
Management  Committee  of  PTC's  Board 
of  Directors  ("Board")  has  determined 
that  a  higher  deduction  level  is 
appropriate  for  those  securities. 

n.  Discussion 

PTC  has  represented  to  the 
Commission  that  the  historical  level  of 
volatility  of  Project,  Construction,  and 
Mobile  Home  GNMA  securities  is 


■  15  use  78s(b). 

*  Securities  Exchange  Act  Release  No.  29223  (June 
17.1991).  56  FR  29506. 

*  Net  Free  Equity  is  calculated  as  the  sum  of:  (1) 
The  cash  balance  in  the  Account:  (2)  the  market 
value  of  securities  in  the  Account  (minus  the 


appropriate  haircut  for  that  security)  ("Applicable 
Percentage"):  and  (3)  the  value  of  all  supplemental 
processing  collateral:  minus  (4)  Reserve  on  Gain  on 
transfers  made  that  day.  Supplemental  processing 
collateral  includes  the  following:  (1)  The  value  of 
optional  deposits  to  the  participants  fund  which  are 
allocated  to  that  account  (optional  deposits  to  the 
participants  fund  are  deposits  that  exceed  the 
minimum  deposit  required  pursuant  to  PTC's  rules 
and  procedures):  and  (2)  20%  of  the  mandatory 
deposits  to  the  participants  fund  for  the  Master 
Account  (mandatory  deposits  to  the  participants 
fund  are  minimum  deposits  required  to  l>e  deposited 
into  such  fund  pursuant  to  PTC's  rules  and 
procedures).  Reserve  on  Cain  means  either:  (1)  The 
contract  value  credit  to  the  cash  l}alance  of  a 
delivering  participant  or  limited  purposed 
participant  over  the  market  value  of  the  securities 
credited  to  the  transfer  account  associated  with  the 
account  of  the  receiving  participant:  or  (2)  the 
market  value  of  securities  credited  to  the  transfer 
account  associated  with  the  account  of  a  receiving 
participant  over  the  contract  value  credited  to  the 
cash  l>alance  of  the  delivering  participant  or  limited 
purpose  participant. 
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similar  to  that  of  single  family  securities, 
but  that  there  exists  a  more  limited 
number  of  market  makers  for  the 
Project.  Construction  and  Mobile  Home 
GNMA  securities.  The  Commission 
believes  that  it  is  appropriate  for  PTC  to 
require  a  greater  haircut  for  Project. 
Construction,  and  Mobile  Home  GNMA 
securities  deposited  at  PTC  as  Net  Free 
Equity.  These  enhanced  margin  levels 
will  provide  PTC  with  greater  protection 
should  it  be  necessary  for  PTC  to 
borrow  against  or  liquidate  these  assets. 
Moreover,  as  a  result  of  recently 
obtaining  a  daily  pricing  source  for 
these  securities  that  PTC  believes  is  and 
will  be  reliable.  PTC  has  put  in  place  a 
mechanism  for  the  collection  of  daily 
pricing  data  and  the  monitoring  of  the 
volatility  of  these  securities.  Therefore, 
the  Commission  believes  it  is  prudent  to 
approve  the  proposal  on  a  one-year 
temporary  basis  to  allow  PTC  to  obtain 
and  evaluate  historical  data  regarding 
the  Project,  Construction,  and  Mobile 
Home  GNMA  securities.* 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  preliminarily  finds  that 
PTC's  proposal  is  consistent  with 
section  17A  of  the  Act.  and  sections 
17A(b)(3)  (A)  and  (F)  of  the  Act.* 

//  is  therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act*  that  PTCs 
proposed  rule  change  (SR-PTC-91-07) 
be.  and  hereby  is.  approved  on  a 
temporary  basis  through  October  7, 
1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
Jonathan  G.  Katz. 
Secretary. 
|FR  Doc.  91-24683  Filed  10-11-91:  8:45  am| 

BILUNa  CODE  M10~01-M 


[Rel.  No.  IC— 18347;  811-5540] 

Schneider  Investment  Trust;  Notice  of 
Application 

October  7. 1991. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


*  During  the  oexl  year.  PTC  bas  agreed  to  provide 
d  report  to  the  Conuntssion  on  a  quarterly  basis 
regarding  volatility  and  liquidity  of  the  market  Tor 
those  CNMA  securities. 

•  15  U.S.C.  78q-l(b)(3)  [A]  and  (F).  Tliese  sections 
require  that  a  clearing  agency  t>e  organized  and  its 
rules  t>e  designed  to  assure  the  safeguarding  of 
securities  and  funds  in  its  custody  or  control. 

•15U.S.C.  788(bK2I. 
'  17  era  200J»-3(aKl2). 


applicant:  Schneider  Investment  Trust. 
RELEVANT  1940  ACT  SECTION:  Section 
8(0- 

SUMMARY  Of  appucation:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act 

FiUNG  date:  The  application  of  Form  N- 
6F  was  filed  on  June  28, 1991  and  an 
amendment  was  filed  on  September  17. 
1991. 

HEARIN&OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  4. 1991.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  NW..  Washington.  DC.  20549. 
Applicant,  104  Broadway,  suite  500. 
Denver.  Colorado  80203. 
FOR  FURTHER  INFORMATION  CONTACT 
Felice  R.  Foundos.  Staff  Attorney.  (202) 
272-2190,  or  Barry  D.  Miller.  Branch 
Chief.  (202)  272-3023  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  company 
organized  as  a  Massachusetts  business 
trust.  On  November  10. 1987.  applicant 
filed  a  registration  statement  pursuant  to 
section  8(b)  of  the  1940  Act.  On  that 
date,  applicant  also  filed  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933.  which  registered  an  indefinite 
number  of  shares  of  common  stock  of 
the  Schneider  Energy  Fund.  The 
registration  statement  became  effective 
on  June  29. 1990. 

2.  On  May  3. 1991.  a  notice  was  sent 
to  shareholders  notifying  them  of  a 
special  meeting  to  vote  on  the 
termination  of  applicant.  The  notice  was 
accompanied  by  a  letter  from 
management  explaining  the  reasons  for 
termination.  On  May  14. 1991. 


applicant's  shareholders  voted  to 
terminate  applicant.  On  that  same  date, 
applicant's  board  of  trustees  approved 
the  dissolution  of  applicant  following 
the  shareholders'  termination  resolution. 

3.  Pursuant  to  the  liquidation, 
applicant's  portfolio  securities  were  sold 
in  open  market  transactions.  Between 
May  14, 1991  and  June  21, 1991, 
applicant  paid  $5,032  in  brokerage 
commissions  to  liquidate  the  fund.  On 
July  1. 1991.  a  net  asset  value  ("NAV  ") 
of  $10.13  per  share  was  sent  to  all 
remaining  shareholders.' 

4.  The  total  NAV  paid  to  Bonva 
Enterprises  AG.  the  applicant's  initial 
shareholder,  was  reduced  by  $48,000 
representing  the  unamortized 
organizational  costs. 

5.  The  expenses  incurred  in 
connection  with  the  liquidation 
including  legal,  accounting,  custodial 
and  transfer  agent  fees  will  be  paid  by 
Schneider  Management.  Inc.  applicant's 
investment  adviser  and  trust  manager. 

6.  Applicant  will  file  with  the 
Massachusetts  Secretary  of  State  a 
resolution  of  the  Board  of  Trustees 
approving  the  termination  of  applicant. 

7.  As  of  the  date  of  the  application, 
applicant  had  no  debts  or  liabilities,  and 
was  not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant 
expects  an  estimated  $6,000  tax  refund 
that  will  be  distributed  when  received  to 
the  shareholders  of  record  on  May  14. 
1991. 

8.  Applicant  is  engaged  only  in  the 
business  of  winding  up  its  affairs. 

For  the  Coounission.  by  the  Divisioo  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  <}.  Katz. 

Secretary. 

IFR  Doc.  91-24755  Filed  10-11-91:  8:45  am) 

BtUIMG  CODC  Mia-aMi 


SELECTIVE  SERVICE  SYSTEM 

Form  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  form,  reproduced  below,  which 
will  be  used  to  solicit  from  men  who  are 
registered  with  the  Selective  Service 
System  information  about  their 
knowledge  of  the  requirement  to  provide 
Selective  Service  with  address  data,  has 
been  submitted  to  the  Office  of 


'  Counsel  to  applicant  made  the  represenlations 
concerning  the  amount  of  the  brokerage 
commitsions  and  the  date  that  the  NAV  was 
distributed  to  shareholders  in  a  tetter  to  the  Office 
of  Investment  Company  Regulation  dated  Octolier  4. 
1901. 
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Management  and  Budget  (0MB)  for 
clearance. 

Title:  Survey  Questionnaire. 
Purpose:  To  solicit  from  men  who 
registered  with  the  Selective  Service 
System  after  December  31. 1982  and 
have  not  attained  age  26  years, 
information  about  their  knowledge  of 
the  requirement  to  provide  Selective 
Service  with  address  data. 
Respondents:  Men  who  registered  with 
the  Selective  Service  System  after 
December  31. 1982  and  have  not 
attained  age  26  years. 
Frequency:  One-time. 
Burden:  The  reporting  burden  is  five 
minutes  or  less  per  individual. 
Written  comments  and 
recommendations  for  the  proposed 
clearance  should  be  sent  within  30  days 
of  publications  of  this  notice  to  Selective 
Service  System,  Reports  Clearance 
Officer,  Washington,  DC  20435. 

A  copy  of  the  comments  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs.  Attention:  Desk 
Officer,  Selective  Service  System,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  room  3235. 
Washington,  DC  20503. 

Dated:  October  7. 1991. 
Robert  W.  Gambino. 

Director. 
The  proposed  form  follows: 

Survey  Questionnaire 

Name 

Street  Address 

City,  State,  Zip  Code 

1.  Is  the  current  address  shown  above 

on  this  questionnaire  correct? i 

Yes No. 

a.  If  the  answer  is  yes.  what  is  your  current 
telephone  number?  (  ) 

b.  If  your  answer  is  no.  what  is  the  correct 
information? 

Name 

Street 

City 

State  

Zip  Code   

Telephone  Number  ( 

2.  Please  list  your  pemanent  address  if 
it  is  different  from  your  current  address. 

Street 

City 

Slate  

Zip  Code   

3.  Which  of  the  following  is  your 
understanding  of  your  obligation  for 
notifying  the  Selective  Service  System 
when  changing  your  address?  (Please 
circle  your  response.] 

a.  I  should  notify  Selective  Service 
within  10  days  of  any  change  to  my 
address. 

b.  I  should  notify  Selective  Service 
within  30  days  of  any  change  to  my 
address. 


c.  I  should  notify  Selective  Service 
any  time  within  one  year  of  any  change 
to  my  address. 

d.  There  is  no  requirement  to  notify 
Selective  Service  of  any  address 
changes. 

4.  Have  you  received  any  other  type  of 
registration  correspondence  from 
Selective  Service? 


Yes 


No. 


If  your  answer  is  yes,  was  the 
correspondence  a  postcard  or 

a  letter? 

5.  Have  you  legally  changed  your 

name  from  that  listed  above? 

Yes No. 

If  yes.  please  print  your  new  name  in  the 

space  provided. 

Name: 

Thank  you  for  your  prompt  attention. 
|FR  Doc.  91-24706  Filed  10-11-91;  8:45  am] 

BILUNG  COOE  N1S-01-M 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

[Public  Notice  1501) 

Determination  Under  Section  620(f)  of 
the  Foreign  Assistance  Act  of  1961,  as 
Amended 

Pursuant  to  section  620(f)(2)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  (22  U.S.C.  2370(f)(2)),  and 
section  l-201(a)(12)  of  Executive  Order 
No.  12163,  as  amended,  I  hereby 
determine  that  the  removal  of  the  Soviet 
Union  from  the  application  of  section 
620(f)  of  the  Foreign  Assistance  Act,  for 
an  indefinite  period,  is  important  to  the 
national  interest  of  the  United  States. 

This  determination  shall  be  reported 
to  the  Congress  and  published  in  the 
Federal  Register. 

Dated;  September  10. 1991. 
James  A.  Baker,  III, 

Secretary  of  State. 

|FR  Doc.  91-24702  Filed  10-11-91;  8:45  am] 

BILUNG  COOE  4710-10-M 


Bureau  of  Politico-Military  Affairs 
[Public  Notice  15031 

Missile  Proliferation  and  ARMSCOR 

agency:  Department  of  State. 
action:  Notice. 

summary:  On  September  27. 1991.  the 
Under  Secretary  of  State  for 
International  Security  Affairs 
determined  that  ARMSCOR  has 


engaged  in  missile  proliferation 
activities  that  require  the  prohibition  of 
certain  imports,  exports  and  contracts 
involving  ARMSCOR  pursuant  to  the 
Arms  Export  Control  Act  and  the  Export 
Administration  Act  of  1979,  as  amended 
by  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1991. 

EFFECTIVE  DATE:  September  27. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vann  Van  Diepen,  Director.  Office  of 
Weapons  Proliferation  Policy,  Bureau  of 
Politico-Military  Affairs,  Department  of 
State  (202-647-4930). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  73(a)(1)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2797b(a)(l)). 
section  llB(b)(l)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410b(b)(l)),  and  sections  1702  and 
1703  of  the  National  Defense 
Authorization  Act  for  Fiscal  Y6ar  1991 
(Pub.  L.  101-510),  the  President's 
Memorandum  Delegation  of  Authority  of 
June  25. 1991,  and  State  Department 
Delegation  of  Authority  No.  145 — 7  of 
July  1, 1991,  the  Under  Secretary  of  State 
for  International  Security  Affairs 
determined  on  September  27, 1991  that 
Armaments  Corporation  of  South  Africa. 
Ltd  (ARMSCOR)  has  engaged  in  missile 
technology  proliferation  activities  that 
require  the  measures  described  in 
sections  73(a)(2)(B)  and  73(a)(2)(C)  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
2797b(a)(2)(B)  and  2797b(a)(2)(C))  and 
sections  llB(b)(l)(B){ii)  and 
llB(b)(l)(B)(iii)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410b(b](l)(B)(ii)  and 
2410b(b)(l)(B)(iii)). 

Accordingly,  the  following  measures 
have  been  imposed:  (a)  licenses  for 
export  to  ARMSCOR  of  items  controlled 
pursuant  to  the  Arms  Export  Control  Act 
and  the  Export  Administration  Act  of 
1979  must  be  denied  for  two  years;  (b) 
no  U.S.  government  contracts  with 
ARMSCOR  may  be  entered  into  for  two 
years:  and  (c)  no  products  produced  by 
ARMSCOR  may  be  imported  into  the 
United  States  for  two  years. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  the  President's  Memorandum 
Delegation  of  Authority  of  June  25, 1991. 

Trade  restrictions  on  entities  that 
engage  in  missile  technology 
proliferation  are  intended  in  part  to 
further  the  U.S.  policy  of  encouraging 
countries  to  halt  such  proliferation 
activities.  Recently,  South  Africa  has 
taken  certain  important  steps  regarding 
non-proliferation,  including  accession  to 
the  Nuclear  Non-Proliferation  Treaty. 
The  U.S.  Government  will  be  consulting 
the  South  African  Government  on 
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measures  that  it  could  take  to  address 
U.S.  missile  proliferation  concerns 

Dated:  October  9. 1991 
Richard  A.  Clarke. 

Assistant  Secretary  of  State  for  Politico- 

Military  Affairs. 

|FR  Doc.  91-24894  Filed  10-10-91;  1:50  pm| 

BILUNO  COOE  4710-2S-M 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[NoUce91>16] 

Commercial  Space  Transportation 
Advisory  Committee;  Open  Meeting 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^163.  5  U.S.C.  app.  1).  notice  is 
hereby  given  of  a  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  will  take  place  on  Thursday, 
October  31, 1991.  from  8:30  a.m.  to  4:30 
p.m.  in  room  2230  of  the  Department  of 
Transportation's  headquarters  building 
at  400  Seventh  Street.  SW.  in 
Washington,  DC.  This  will  be  the 
fourteenth  meeting  of  the  Committee. 
The  meeting  will  address  such  issues  as 
user  fees,  international  competitiveness, 
and  technology  and  innovation.  The 
COMSTAC  will  receive  an  update  on 
congressional  activities  followed  by 
reports  from  the  COMSTAC  working 
groups. 

This  meeting  is  open  to  the  interested 
public,  but  may  be  limited  to  the  space 
available.  Additional  information  may 
be  obtained  by  contacting  Ms.  Linda  H. 
Strine  at  (202)  366-6770. 

Dated:  October  8. 1991. 
Stephanie  E.  Myers, 
Director,  Office  of  Commercial  Space 
Transportation. 
|FR  Doc.  91-24764  Filed  10-11-91:  8:45  am] 

BiUMG  COOC  4»10-«2-« 

Federal  Aviation  Administration 

Index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  publication. 

summary:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  a  subject-matter  index,  and 
case  digests  that  contain  identifying 
information  about  the  final  decisions 


and  orders  issued  by  the  Administrator. 
These  indexes  and  digests  will  increase 
the  public's  awareness  of  the 
Administrator's  decisions  and  orders 
and  will  assist  litigants  and 
practitioners  in  their  research  and 
review  of  decisions  and  orders  that  may 
have  precedential  value  in  a  particular 
civil  penalty  action.  Publication  of  the 
index  by  order  number  ensures  that  the 
agency  is  in  compliance  with  statutory 
indexing  requirements. 
FOR  FURTHER  INFORMATION  CONTACT. 
James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGO-4(X)), 
Federal  Aviation  Administration,  701 
Pennsylvania  Avenue  NW.,  suite  925, 
Washington,  DC  20004:  telephone  (202) 
376-6441. 
SUPPLEMENTARY  INFORMATION:  The 

Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  that  contain 
identifying  information  as  to  those 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  )uly  11, 1990,  and 
published  in  the  Federal  Register  (55  FR 
29148:  July  17, 1990).  the  FAA  announced 
the  public  availability  of  several  indexes 
and  summaries  that  provide  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator 
pursuant  to  the  FAA's  civil  penalty 
assessment  authority  and  the  rules  of 
practice  governing  hearings  and  appeals 
of  civil  penalty  actions.  14  CFR  part  13. 
subpart  G.  The  FAA  maintains  an  index 
of  the  Administrator's  decisions  and 
orders  in  civil  penalty  actions  organized 
by  order  number  and  containing 
identifying  information  about  each 
decision  or  order.  The  FAA  also 
maintains  a  subject-matter  index,  and 
digests  organized  by  order  number  of 
the  Administrator's  final  decisions  and 
orders  in  civil  penalty  cases.  In  a  notice 
issued  on  October  26, 1990,  the  FAA 
published  the  indexes  and  digests  herein 
described  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30, 1990.  55  FR  45984; 
October  31, 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  (i.e.,  in 
January.  April,  July,  and  October  of  each 
year).  Only  the  subject-matter  index  will 
be  published  cumulatively.  Both  the 
order  number  index  and  the  digests  will 
be  non-cumulative. 

In  a  notice  issued  on  January  25, 1991. 
the  FAA  published  the  first  supplement 
to  the  indexes  and  digests  herein 
described,  which  included  the  decisions 
and  orders  issued  by  the  Administrator 
from  October  1  through  December  31. 


1990.  56  FR  4886;  February  6. 1991.  In  a 
notice  issued  on  May  1, 1991.  the  FAA 
published  the  second  supplement,  which 
included  decisions  and  orders  issued  by 
the  Administrator  from  January  1. 1991 
through  March  31, 1991.  56  FR  20250: 
May  2, 1991.  In  a  notice  issued  on  July  3. 

1991,  the  FAA  published  the  third 
supplement,  which  included  decisions 
and  orders  issued  by  the  Administrator 
from  April  1. 1991  through  June  30, 1991. 
56  FR  31984;  July  12, 1991. 

As  noted  at  the  beginning  of  each  of 
these  documents,  these  indexes  and 
digests  do  not  constitute  legal  authority, 
and  should  not  be  cited  or  relied  upon 
as  such.  The  indexes  and  digests  are  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context.  The 
Administrator's  final  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

Civil  Penalty  Actions 

Decisions  and  Orders  Issued  by 
Administrator 

Index  by  Order  Number 

(This  supplement  includes  decisions 
and  orders  issued  by  the  Administrator 
from  July  1, 1991  through  September  3a 
1991.) 

This  index  does  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  This  index  is  not 
intended  to  serve  as  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 


Order  r4o. 

(service 

date) 

Name  and 
(lorkeiNo 

Regulabons 

discussed  (14 

CFR) 

91-25 

Janet  0.  Sanders.. 

CP91SO0188 

Bntt  Airways 

CP89SW0475 

Oetta  Air  unes 

CP90SO0419 

Continental 
Airltnes. 

CP89NE0300 

Ronald  W  Smrtti... 

CP90SW0130 

Mana  J  Trufillo 

CP89WP0452 

Ooitald  C.  Terry 

Chrisiopt>er  J. 

Menne 
CP89SO0491. 

CP89SO0490.     ' 

(7/3/91) 

91-26 

13.233(e)(2) 

(7/5/91) 

91-27 

(7/25/91) 

91-28 

(7/30/91) 

91-29 

(7/30/91) 

91-30 

l07  2l(aM1). 

1.1  (Operate): 

13223: 

13233(b); 
91.9.  91.75(b). 

(8/2/91) 

91-31 

(8/2/91) 
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19  91 


UMI 


-. 

OterNa 

hLmws  Afvl 

Regutations 

(service 

dacuss«i(U 

date) 

tRA.Wd  i^U- 

CFH> 

Jurisdiction ~_ 

.  90-20  Degenhardt: 
90-33  Cato;  91-38 

Error  as 
exonerating 

91-12  «  91-31  Terry 

&  Menne. 



9137(h) 

Esau. 

factor. 

91-32.. _. 

Ricfiewd  A. 

13  233(c).  (d). 

Sanction 

90-37  Northwest 

Grocmd  Control.- 

91-12  Terry  & 

Bargea 

(e» 

Airlines. 

Menne. 

(8/2/91) ._... 

91-33 

(8/12/91) 

91-34 

CP90WP0183 

Delta  Air  Lines 

CP90-0049 

GASPRO 

89-42  (HM) 

lOestaMD 

Vacating  initial 
decisioa 
Adversary 
Adfudication  (see 

90-20  Degenhardt. 
90-17  Wilson. 

Local  Control 

Tapes  & 
Transcripts. 

91-12  Terry  « 
Menne. 

Bl-12  Terry  & 

(8/20/91)  — 

Menne. 

91-35 .- 

Moniqu3  Graham .. 

also  EAJA). 

Airworthiness 

.  9\-9  Watts 

(8/20/91) CP91WP0Ca2 

Aircraft  Maintenance. 

.  90-11  Thunderbird 

Agricultural 

91-36.. Earl  Howard.- 

Accessories:  91-« 

Aviation. 

(6/20/91) CP89NM0328  

91-37 CarfeJeM. 

Vereerv 

Watts  Agricultural 
Aviation. 

Amicus  Curiae  Briefs. 
Appeals  (See  also 

90-25  Gabbert. 

(8/26/91)  _....i  CP90WP0196 

Aircraft  Records: 

Timeliness; 

91EAJASOC005_.. 

Aircraft  Operation.. 

91-8  Walts 

Mailing  Rule): 

• 

91-38 

WMiiam  Esau 

i07  2l(aKl). 

.  Agricultural 

Briefs -......._. 

m-4  Mens;  91-45 

(9/4/91) 

cvaosoo'os..- 

Aviation. 

Park. 

91-39 

America  VVesI 

Maintenance 

91-8  Watts 

"Good  Cause"  for 

90-3  Metz;  90-27 

(9/6/91) 

91-40 

Airlines 

C>'«9t^M0424 

(Airpon 

OiKrattx) 

l07  13(aW1). 

Records. 
"Yellow  tags" 

Agricultural 
Aviation. 
.  91-8  Watts 

Late-Filed  Brief 
or  Notice  of 
Appeal. 

Gabbert;  90-,ig 
Hart;  91-10 

Graham;  91-24 

(9/30/91) 

CP90'*0342  .„ 

Agricultural 

Esau. 

91-42 Poney  Express  . 

Aviation. 

Motion  to  Vacate 

91-11  Continental 

Counof  Corp.. 

Airmen: 

construed  as  a 

Airlines. 

(9/9/91) 90-48  (H(M) 

Pilots 

.  91-12  &  91-31  Terry 

brief. 

91-43...      ..  Delta  A»  tjnes. 

(9/12/91).....  CP90SO0387 

91-44..._ J  Delta  A«  bnes 

(9/12/91).....  CP53SCXW20 

13.233(d)(2). 
13.233(d:(21. 

Careless  or 

&  Menne. 
91-12  &  91-31  Terry 

Perfecting  an 
Appeal 

8U-fl  Thunderbird 
Accessories:  91-26 

Reckless. 

A  Menne. 

Extension  of 

Brilt  Airways;  91- 

91-4S               James  Park 

t3.233(d)(1). 

Follow  ATC 

91-12  &  91-31  Terry 

Time  for  (good 

32  Bargen;  91-26 

(9/11/91) CP90EA0133 

v^n^^r'^'^^'7^   ^  r 

Instruction. 

*  Menne. 

cause  for). 

Britt  Airways. 

91-46 Delta  Air  L>nes 

13.233(d)(2). 

Air  Operations  Area 
(AOA): 
Air  Carrier 
Responsibilities  -. 

Failtne  to- 

89-1  Gressant;  89-7 

(9/27/91) 

91-47 

(^89500418 

Delta  Air  Lines 

CP90SO0063 

13.233(d)(2). 

.  90-19  Continental 
Airlines;  91-33 

Zenknen  90/11 
Thunderbird 
Accessories:  90-35 

(9/27/91) 

P.  Adatns:  90-39 

Delta  Air  Lines. 

Hart;  91-7  Pardue; 

Qvil  Penalty  Actions 

Airport  Operator 

91-10  Graham;  91- 

Decisions  and  Orders  Issued  by  the 
Administrator 

Responsibilities  ._ 

.  90-19  Continental 
Airlines;  91-4 
[Airport  OperatorJ; 

20  Bargen;  91-43 
Delta  Air  Lines: 
91-44  Delta  Air 

Subject  Matter  Index 
(This  cumulative  index  includes  all 

91-18  (Airport 
OperatorJ;  91-40 
(Airport  Operator). 

Lines:  91-46  Delta 
Air  Lines;  91-47 
Delta  Air  Lines. 

decisions  and  orders  issued  by  the 

Badge  Display 

.  91-4  (Airport 

What  Constitutes... 

.  89-4  Metz;  90-27 

Administrator  as  of  September  30. 1991) 

Operator):  91-33 

Gabbert;  91-45 

This  index  does  not  constitute  legal 

Delta  Air  Lines. 

Park. 

authority,  and  should  not  be  cited  or 

Definitioo  of 

.  90-19  Continental 

Timeliness  of 

90-3  Metz;  90-39 

relied  upon  as  such.  This  index  is  not 

Airlines:  91-4 

Notice  of  Appeal. 

Hart. 

inteniied  to  sei^e  as  a  substitute  for 

(Airport  Operator). 

proper  legal  research.  Parties,  attorneys. 

Exclusive  Areas 

.  90-19  Continental 

and  other  interested  persons  should 

Airlines;  91-4 

always  consult  the  full  text  of  the 

Airport  Security 
Program  (AbF): 

[Airport  Operator). 

Administrator's  decisions  before  citing 

them  in  any  context. 

Compliance  with 

.  91-4  (Airport 

Operator):  91-18 
(Airport  Operator): 
91-40  (Airport 

• 

Administrative  Law 

Operator). 

Judges — Power  and 

Airports: 

Authority: 

Airport  Operator 

Continuance  of           91-11  Continental 

Responsibilities .~ 

.  90-12  ConUnental 

hearing.                       Airlines. 

Airlines;  91-4 

Credibility  findings..  90-21  Carroll. 

[Airport  Operator); 

Default  Judgment-....  91-11  Continental 

91-18  (Airport 

Airlines. 

Operator):  81-40 

Discovery —  89-6  American 

lAirport  Operator). 

' 

Airlines:  91-17 

Air  Traffic  CoBttol 

KOS  Aviation. 

(ATCl: 

Granting                     90-27  Cabbert. 

Error  as  siitigating 

«-U  k  91-31  Terry 

extensions  of 

factor. 

4  Menne. 

time. 
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Withdrawal  of. 


•'Attempf'.- 

Attorney  Fees  (See 
EAJA) 
Aviation  Safety 

Reporting 

System  (ASRP). 
Bankruptcy. 


Civil  Air  Security 
National  Airport 
Inspection 
Program 
(CASNAIP). 
Civil  Penalty  Amount 

(See  Sanction) 
Colateral  Estoppel 


Complaint: 
Complainant 
Bound  By. 
Failure  to  File 
Timely  Answer 
to. 
Compliance  & 
Enforcement 
Program  (FA A 
Order  No.  Z150.3A). 
Sanction  Guidance 
Table. 


.  89-2  Lincotn-Walker; 
89-3  Sittko:  9(M 
Nordrum;  90-5 
Sussman:  90-6 
Dabaghian:  90-7 
Steele:  90-8 
lenkins:  90-9  Van 
Zandt:  90-13 
ODell:  90-14 
Miller:  90-28  Puleo; 
90-29  Sealander; 
90-30  Sleidinger 
90-34  D.  Adams: 
90-40*90-41, 
Westair  Commuter 
Airlines;  91-1 
Nestor  91-5  Jones: 
91-6  Lowery;  91-13 
Kreamer  91-14 
Swanton:  91-15 
Knipe;  91-16 
Ix>pez;  91-19 
Bayer:  91-21  Britt 
Airways;  91-22 
Omega  Silicone 
Co.:  91-23 
Continental 
Airlines.  Inc.;  91-25 
Sanders;  91-27 
Delta  Air  Lines: 
91-28  Continental 
Airlines.  91-29  - 
Smith:  91-34 
GASPRO:  91-35  M. 
Graham;  91-36 
Howard:  91-37 
Vereen;  91-39 
America  West:  91- 
42  Pony  Express. 
89-5  Shultz. 


90-39  Hart:  91-12 
Terry  &  Menne. 

91-2  Continental 
Airlines. 

91-4  (Airport 
Operator);  91-18 
[Airport  Operator): 
91-40  (Airport 
Operator). 


91-8  Watts 
Agricultural  - 
Aviation. 

90-10  Webb. 

90-3  Metz:  90-15 
Playter. 

89-5  Schultz;  89-6 
American  Airlines: 
91-38  Esau. 

89-5  Schultz:  90-23 
Broyles;  90-33 
Cato;  90-37 
Northwest 
Airlines:  91-3 
Lewis. 


Concealment  of 

Weapons. 
Consolidation  of 

Cases. 


Continuance  of 

Hearing. 
Corrective  Action 

(See  Sanction) 
Credibility  of 

Witnesses: 

Deference  to  AL).... 

Expert  witnesses.... 
Deliberative  Process 

Privilege. 


89-5  Schultz. 

90-12  Continental 
Airlines;  90-18 
Continental 
Airlines:  90-18 
Continental 
Airlines;  90-19 
Continental 
Airlines. 

90-25  Gabbert. 


Deterrence 

Discovery: 
Deliberative 
Process  Privilegt? 


Failure  to  Produce.. 


Sanctions  for 

Due  Process: 
Before  finding  a 

violation. 
Violation  of. 


Equal  Access  to 
justice  Act  (EA)A|: 
(See  also 

Adversary 

Adjudication). 

Extension  of  Time: 

By  Agreement  of 

Parties. 
Dismissal  by 

Decisionmaker. 
"Good  Cause"  for... 


Objection  to.. 


Who  may  grant 

Federal  Rules  of 

Civil  Procedure. 
Firearms  (See 

Weapons) 
Guns  (See  Weapons) 
Hazardous  Materials 

Transp.  Act. 


90-21  Carroll. 
90-27  Gabbert. 
89-6  American 

Airlines:  90-12 

Continental 

Airlines;  90-18 

Continental 

Airlines;  90-19 

Continental 

Airlines. 
89-5  Schultz. 

89-6  American 
Airlines:  90-12 
Continental 
Airlines:  90-18 
Continental 
Airlines;  90-19 
Continental 
Airlines. 

90-18  Continental 
Airlines;  90-19 
Continental 
Airlines,  91-17 
KDS  Aviation. 

91-17  KDS  Aviation. 

90-27  Gabbert. 

89-6  American 
Airlines;  90-12 
Continental 
Airlines:  90-37 
Northwest 
Airlines. 


90-17  Wilson:  91-17 
KDS  Aviation. 


89-6  American 

Airlines. 
89-7  Zenkner  90-39 

Hart. 
89-8  Thunderbird 

Accessories.    , 
89-8  Thunderbird 

Accessories. 
90-27  Gabbert. 
91-17  KDS  Aviation. 


90-37  Northwest 
Airlines. 


Interlocutory  Appeal . 

Inlemal  FAA  Policy 
A /or  Procedures. 


(urisdiction: 
ALJ's  after  initial 

decision. 
S50.000  Limit  for 

Civil  Penalty. 
NTSB 


Knowledge  (See  also 

Weapons 

Violations): 

Of  Weapons 
Concealment. 
Laches  (See 

Unreasonable 

Delay) 
Mailing  Rule 


Overnight  express 
delivery. 
Maintenance  (See 

Aircraft 

Maintenance) 
Maintenance  Manual . 

National  Aviation 
Safety  Inspection 
Program  (NASIP). 

National 
Transportation 
Safety  Board: 
Administrator  not 
bound  by  NTSB 
case  law. 
Lack  of  lunsdiction. 


89-6  American 

Airlines. 
89-6  American 

Airlines:  90-12 

Continental 

Airlines. 

90-20  Degcnhardt: 

90-33  Cato. 
90-12  Continental 

Airlines. 
90-11  Thunderbird 

Accessories. 


89-5  Schultz:  90-20 
Degenhardt. 


89-7  Zenkner.  90-3 

Metz:  90-11 

Thunderbird 

Accessories:  90-39 

Hart. 
89-6  American 

Airlines. 


90-11  Thunderbird 
Accessories. 

90-16  Rocky 
Mountain. 


91-12  Terry  & 
Menne. 

90-11  Thunderbird 
Accessories:  90-17 
Wilson. 


Notice  of  Proposed 
Civil  Penalty: 

Initiates  Action 91-9  Continental 

Airlines. 

Withdrawal  of 90-17  Wilson. 

"Operate" 91-12  &  91-31  Terry 

&  Menne. 
Order  Assessing 
Civil  Penalty: 

Withdrawal  of 89-4  Metz:  90-16 

Rocky  Mountain: 
90-22  USAir. 
Penalty  (See 
Sanction) 
Proof  &  Evidence: 
Burden  of  Proof- 


Circumstantial 
Evidence. 


Criminal  standard 
.  rejected. 


.  90-26  &  90-43 
Waddell:  91-3 
Lewis:  91-30 
Trujillo. 
90-12  Continental 
Airlines:  90-19 
Continental 
Airiines;  91-9 
Continental 
Airlines. 
91-12  Terry  & 
Menne. 
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Preponderance  of 
Evidence. 


Presumption  that 
message  on  ATC 
tape  is  received 
as  transmitted. 

Presumption  that  a 
gun  is  deadly  or 
dangerous. 
Pro  Se  Parties: 

Special 
Considerations. 

Prosecutorial 
Discretion. 


Reconsideration: 
Denied  by  ALJ . 


Stay  of  Order 
Pending. 


Remand . 


Repair  Station. 


Rules  of  Practice  (14 
CFR  part  13, 
subpart  C): 
Applicability  of 


Challenges  to . 


Effect  of  Changes 
in. 


Initiation  of  Action.. 


Sanction: 
Ability  to  Pay.. 


Agency  Policy 
AL]  Bound  by.. 


90-11  Thunderbird 
Accessories:  90-12 
Continental 
Airlines;  91-12  & 
91-31  Terry  & 
Menne. 

91-12  Terry  « 
Menne. 


90-26  Waddell;  91-30 
Trujillo. 


90-11  Thunderbird 
Accessories;  90-3 
Metz. 

89-6  American 
Airlines:  90-23 
Broyles;  90-38 
Continental 
Airlines. 

89-4  Metz;  90-3 

Metz. 
90-31  Carroll;  90-32 

Continental 

Airlines. 
89-6  American 

Airlines;  90-16 

Rocky  Mountain; 

90-24  Bayer. 
90-11  Thunderbird 

Accessories. 


90-12  Continental 
Airiines;  90-18 
Continental 
Airlines;  90-19 
Continental 
Airiines;  91-17 
KDS  Aviation. 

90-12  Continental 
Airlines;  90-18 
Continental 
Airiines:  90-19 
Continental 
Airiines;  90-21 
Carroll;  90-37 
Northwest 
Airlines.. 

90-21  Carroll:  90-22 
USAir,  90-38 
Continental 
Airlines. 

91-9  Continental 
Airlines. 

89-5  Schultz;  90-10 
Webb:  91-3  Lewis; 
91-38  Esau. 

90-37  Northwest 
Airlines. 


Statement  of 
[e.g..  FAA 
Order  2150.3A. 
Sanction 
Guidance 
Table, 
memoranda 
pertaining  to). 
Corrective  Action.... 


Factors  to  consider., 


First-Time 
Offenders. 

Maximum 

Modified 


Test  object 
detection. 


Unauthorized 
access. 

Weapons 
violations. 

Screening  of  Persons: 
Entering  Sterile 

Areas. 
Separation  of 
Functions. 


Service  (See  also 
Mailing  Rule): 
Of  NPCP 

Standard  Security 
Program  (SSP): 
Compliance  with. 


Slaying  Effectiveness 
of  Orders. 


Strict  Liability. 


90-19  Continental 
Airiines;  90-23 
Broyles:  90-33 
Cato;  90-37 
Northwest 
Airlines. 


91-18  [Airport 

Operator):  91-40 

(Airport  Operator). 
89-5  Schultz;  90-23 

Broyles;  90-37 

Northwest 

Airiines;  91-3 

Lewis;  91-18 

[Airport  Operator); 

91-40  [Airport 

Operator). 
89-5  Schultz. 

90-10  Webb. 
89-5  Schultz;  90-11 

Thunderbird 

Accessories;  91-38 

Esau. 
90-18  Continental 

Airiines:  90-19 

Continental 

Airlines. 
90-19  Continental 

Airiines;  90-37 

Northwest 

Airlines. 
90-23  Broyles;  90-33 

Cato;  91-3  Lewis; 

91-38  Esau. 

90-24  Bayer. 

90-12  Continental 
Airiines;  90-18 
Continental 
Airiines:  90-18 
Continental 
Airiines;  90-21 
Carroll;  90-38 
Continental 
Airlines. 


90-22  USAir. 


90-12  Continental 
Airiines;  90-18 
Continental 
Airlines;  90-19 
Continental 
Airiines;  91-33 
Delta  Air  Lines.. 

90-31  Carroll:  90-32 
Continental 
Airlines. 

89-5  Schultz;  90-27 
Gabbert;  91-18 
[Airport  Operator): 
91-40  [Airport 
Operator). 


Test  Object 
Detection. 


Proof  of  violation . 


Sanction . 


Timeliness  (See  also: 

Mailing  rule; 

Appeals): 

Of  response  to 
NPCP. 

Of  answer  to 
compliant. 
Unauthorized 

Access: 

To  Aircraft 


To  Air  Operations 
Area  (AOA). 


Unreasonable  Delay: 

In  Initiating  Action . 
Weapons  Violations... 


Concealment  of 
weapons  (See 
Concealment) 

"Deadly  or 
Dangerous". 
What  constitutes. 

First-time 

Offenders. 
Intent  to  commit 

violation. 


Knowledge  of 

Weapon 

Concealment 
(See  also 

Knowledge). 


90-12  Continental 
Airlines:  90-18 
Continental 
Airiines:  90-19 
Continental 
Airlines:  91-9 
Continental 
Airlines. 

90-18  Continental 
Airlines:  90-19 
Continental 
Airiines;  91-9 
Continental 
Airlines. 

90-18  Continental 
Airlines;  90-19 
Continental 
Airlines. 


90-22  USAir. 

90-3  Metz:  90-15 
Playter. 


90-12  Continental 

Airiines:  90-19 

Continental 

Airiines. 
90-37  Northwest 

Airiines:  91-18 

[Airport  Operatorj; 

91-40  [Airport 

Operator). 

90-21  CarrolL 

89-5  Schultz:  90-10 
Webb;  90-20 
Degenhardt;  90-23 
Broyles;  90-33 
Cato;  90-26 
Waddell;  90-43 
Waddell;  91-3 
Lewis;  91-30 
Tiiijillo:  91-34 
Esau. 


90-26  &  90-43 

Waddell. 
91-30  Trujillo;  91-  )8 

Esau. 
89-5  Schultz. 

89-5  Schultz;  90-23 
Degenhardt;  90-23 
Broyles:  90-26 
Waddell;  91-3 
Lewis. 


89-5  Schultz:  90-20 
Degenhardt. 
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1.1  (operatcl.. 
13.16 .... 


Sdnction  (See 
"Sanction"! 


Regulations  (Title  14  CFR.  unless 
otherwise  noted) 


91-12  &  91-31  Terry 
&  Menne. 

90-16  Rocky 
Mountain;  90-22 
USAir.  90-37 
Northwest:  90-38 
Continental 
Airlines;  91-9 
Continental 
Airlines:  91-18 
(Airport  Operator| 

90r12  Continental 
Airlines. 

90-6  American 
Airlines. 

90-12  Continental 
Airlines;  90-21 
Carroll:  90-38 
Continental 
Airlines. 


13.201 

13.202 

1.1.203 

13.204 
13.20S »•.;.. 


13.209 
13.207 

13.209 


13.210 
13.211.. 


13.212... 


13.213 

13.214... 

13.215 

13.216. 

13.217... 

t3.21&.. 


13.219.. 


13.220.- 


90-20  Degenhardf; 
91-17  KDS 
Aviation. 


90-21  Carroll. 

90-3  Metz:  90-15 
Playtcr,  91-18 
[Airport  Operator). 

89-6  American 
.    Airlines:  89-7 

Zenknen  90-3 

Metr  90-11 

Thunderbird 

Accessories;  90-39 

flart:  91-24  Esau. 
90-11  Thunderbird 

Accessories;  91-2 

Continental 

Airlines. 

91-3  Lewis. 


91-17  KDS  Aviation. 
89-6  American 

Airlines;  90-11 

Thunderbird 

Accessories;  90-39 

Hart. 
89-6  American 

Airlines;  91-2 

Continental 

Airlines. 
89-6  American 

Airlines;  90-20 

Carroll:  91-8  Watts 

Agricultural 

Aviation:  91-17 

KDS  Aviation. 


13.221 

13.222 

13.223. 91-12  a  91-31  Terry 

&  Menne. 

13.224 - 90-26  Waddell:  91-4 

(Airport  Operator). 

13.225 

13.226 

13.227.„ 90-21  Carroll. 

13.228 

13.229 

13.230 

13.231 

13.232 89-5  Schult^:  90-20 

Degenhardt. 

13.233. _ 89-1  Gressani;  89-4 

Metz:  89-5  Schultz: 
89-7  Zenkner  89-8 
Thunderbird 
Accessories:  90-3 
Metz:  90-11 
Thunderbird 
Accessories:  90-19 
Continental 
Airlines:  90-20 
Degenhardt:  90-25 
&  90-27  Cabbert: 
90-35  P.  Adams: 
90-19  Continental 
Airlines;  90-39 
Hart;  91-2 
Continental 
Airiines:  91-3 
l^ewis:  91-7 
Pardue:  tfl-8  Watts 
Agricultural 
Aviation:  91-10 
Graham;  91-11 
Continental 
Airlines:  91-12 
Bargen:  91-24 
Fsau:  91-26  Britt 
Airways:  91-31 
Terry  ft  Mennr. 
91-32  Bargen;  91- 
43  Delta:  91-44 
Delta:  91-45  Park: 
91-46  Delta:  91-47 
Delta. 

13.234 90-19  Continental 

Airlines;  90-31 
Carroll:  90-32 
Continental 
Airlines:  90-38 
Continental;  91-4 
<■  (Airport  Operator). 

13.235 90-11  Thunderbird 

Accessories:  90-12 
Continental 
Airlines;  90-15 
Playter.  90-17 
Wilson. 

14.01 _ 91-17  KDS  Aviation. 

14.04 91-17  KDS  Aviation. 

14.05 ; 90-17  Wilson. 

435 91-8  Watts 

Agricultural 
Aviation. 

43.13 - 90-11  Thunderbird 

Accessories. 


43.15.. 


91.9  (91.13  as  of  8/ 
18/90). 

91.29  (91.7  as  of  6/ 
18/90). 


90-25  A  90-27 

Gabbert:  91-8 

Watts  Agricultural 

Aviation. 
90-15  Playter.  91-12 

ft  91-31  Terry  ft 

Menne. 
91-8  Watts 

Agricultural 

Aviation. 
91-12  ft  91-31  Terry 

ft  Menne. 
90-15  Playter. 


91.75  (91.123  as  o\ 
8/18/90). 

91.79  (91.119  as  of 
6/18/90). 

91.87  (91.129  as  of       91-12  ft  91-31  Terry 
8/18/90).  ft  Menne. 

91.173  (91.417  as  of     91-8  Watts 
8/18/90).  Agricultural 

Aviation. 

107.1 90-19  Continental 

Airlines:  90-20 
Degenhardt:  91-4 
(Airport  Operator). 

107.13 „ 90-12  Continental 

Airlines:  90-19 
Continental 
Airiines:  91-4 
(Airport  Operator); 
91-18  (Airport 
Operator);  91-40 
(Airport  Operator|. 

107.20 90-24  Bayer. 

107.21 89-5  Schultz:  90-10 

Webb:  90-22 
Degenhardt:  90-23 
Broyles:  90-28  ft 
90^3  Waddell:  90- 
33  Cato:  90-39 
Hari:  91-3  Lewis: 
91-10  Graham;  91- 
30  Trujillo:  91-38 
Esau. 

108.5 90-12  Continental 

Airiines:  90-18 
Continental 
Airlines:  90-19 
Continental 
Airlines:  91-2 
Continental 
Airlines:  91-9 
Continental 
Airlines:  91-33 
Delta  Air  Lines. 

108.7. — . 90-18  Continental 

Airlines:  90-19 

Continental 

Airlines. 

loan 90-23  Broyles:  90-26 

Waddeil;  91-3 
L«wis. 

10ai3 90-12  Continental 

Airiines:  90-19 
Continental 
Airiines:  90-37 
Northwest 
Airlines. 

121.133 90-18  Continental 

Airlines. 

121.367 90-12  Continental 

Airlines. 

135.87 90-21  Carroll. 

145.53 90-11  Thunderbird 

Accessories. 
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145.61 90-11  Thunderbird 

Accessories. 

191 90-12  Continental 

Airlines:  90-19 
Continental 
Airlines;  90-37 
Northwest 
Airlines. 

302.8(c) 90-22  USAir. 

■in  CFR 

821.33 90-21  Carroll. 

Statutes 
5  US.C. 

504 90-17  Wilson:  91-17 

KDS  Aviation. 

552 90-12  Continental 

Airlines;  90-18 
Continental 
Airlines;  90-19 
Continental 
Airlines. 

554 90-18  Continental 

Airlines;  90-21 
Carroll. 

556 90-21  Carroll. 

557 90-20  Degenhardt: 

90-21  Carroll:  90- 
37  Northwest 
Airlines. 
//  U.S.C. 

362. 91-2  Continental 

Airlines. 
28  U.S.C. 

2462 90-21  Carroll. 

49  US.C.  App. 

1356 90-18  Continental 

Airlines;  90-19 
Continental 
Airlines;  91-2 
Continental 
Airlines. 

1357 90-18  Continental 

Airlines;  90-19 
Continental 
Airlines;  91-2 
Continental 
Airlines. 

1471 89-5  Schultz;  90-10 

Webb:  90-20 
Degenhardt;  90-12 
Continental 
Airlines:  90-18 
Continental 
Airlines;  90-19 
Continental 
Airlines:  90-23 
Broyles:  90-26  & 
90-43  Waddell:  90- 
33  Cato:  90-37 
Northwest 
Airlines;  90-39 
Hart;  91-2 
Continental 
Airlines;  91-3 
Lewis;  91-18 
(Airport  Operator). 


1475.. 


I486.. 


....  90-20  Degenhardt: 
90-0012 
Continental 
Airlines:  90-18 
Continental 
Airlines;  90-19 
Continental 
Airlines;  91-2 
Continental 
Airlines:  91-3 
I^wis:  91-18 
(Airport  Operator). 

.....  90-21  Carroll. 


Civil  Penalty  Actions,  Decisions  and 
Orders  Issued  By  the  Administrator 

Digests 

(This  supplement  includes  decisions  and 
orders  issued  by  the  Administrator  from  July 
1, 1991  through  September  30. 1991.) 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  These  digests  are 
not  intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  Janet  D.  Sanders 

[Order  No.  91-25  (7/3/91)) 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  from  the 
law  judge's  Order  Dismissing 
Complaint.  Complainant's  appeal  is 
dismissed. 

In  the  Matter  ofBritt  Airways,  Inc. 

[Order  No.  91-26  (7/5/91)) 

Extension  of  Time.  Complainant 
timely  requested  a  two-day  extension  of 
time  in  which  to  file  the  reply  brief, 
asserting  that  Complainant's  counsel 
had  been  unable  to  contact 
Respondent's  counsel.  Complainant's 
counsel  explained  that  she  had  been  ill 
for  several  days  prior  to  the  briefs  due 
date.  Held:  good  cause  has  been 
demonstrated  for  a  two-day  extension. 

In  the  Matter  of  Delta  Air  Lines 

[Order  No.  91-27  (7/25/91)] 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  from  the 
law  judge's  oral  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of  Continental  Airlines 

(Order  No.  91-28  (7/30/91)] 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  from  the 
law  judge's  oral  initial  decision. 
Complainant's  appeal  is  dismissed. 


In  the  Matter  of  Ronald  W.  Smith 
[Order  No.  91-29  (7/30/91)) 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  from  the 
law  judge's  oral  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of  Maria  J.  Trujillo 

[Order  No.  91-30  (8/2/91)) 

The  law  judge  did  not  consider  the 
question  of  whether  the  BB  gun  found  in 
Respondent's  carry-on  baggage 
appeared  to  be  operative,  but  dismissed 
the  case  based  on  his  finding  that  the 
gun  was  inoperative.  There  was 
unrebutted  testimony  that  the  gun 
appeared  to  be  operative. 

Deadly  or  Dangerous  Weapon. 
Complainant  met  its  burden  of  proof 
under  Waddell,  (FAA  Order  No.  90-26 
(10/11/90),  reconsideration  denied.  FAA 
Order  No.  90-43  (12/24/90)),  by  showing 
that,  regardless  of  whether  the  gun  was 
actually  capable  of  firing,  it  appeared  to 
be  operative.  Accordingly,  it  was  error 
for  the  law  judge  to  dismiss  the  case 
against  Respondent. 

BBgun  as  deadly  or  dangerous 
weapon.  Not  only  could  a  shot  fired 
from  a  BB  gun  cause  grave  physical 
injury,  but  such  a  gun  might  also  easily 
be  mistaken  for.a  much  more  powerful 
weapon.  In  short,  in  the  context  of 
aviation  security,  a  BB  gun  must  be 
considered  a  deadly  or  dangerous 
weapon. 

In  the  Matter  of  R.  Terry  &  C.  Menne 

[Order  No.  91-31  (8/2/91)) 

Reconsideration  Denied.  When  the 
Administrator  found  in  Order  No.  91-12 
that  the  law  judge  applied  the  wrong 
burden  of  proof,  the  Administrator  was 
not  required  to  remand  the  case  to  the 
law  judge  to  determine  whether 
Respondents  had  proven  their  case  by 
the  preponderance  of  the  evidence. 
Pursuant  to  14  CFR  13.233(b)(1).  the 
Administrator  was  permitted  to  reweigh 
the  evidence.  Furthermore,  the 
Administrator's  reversal  of  the  law 
judge's  initial  decision  was  not  based 
upon  a  rejection  of  the  law  judge's 
factual  findings,  but  upon  the 
Administrator's  determination  that  the 
law  judge's  conclusions  of  law  were  not 
made  in  accordance  with  applicable 
law,  precedent,  and  public  policy. 

In  the  Matter  of  Richard  Batmen 

[Order  No.  91-32  (8/2/91)] 

Reconsideration  Granted.  Respondent 
petitoned  for  reconsideration  of  FAA 
Order  No.  91-20,  in  which  the      • 
Administrator  had  dismissed 
Respondent's  appeal  for  failure  to 
perfect.  Respondent  had  sent  a  request 
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for  extension  of  time  in  which  to  file  his 
appeal  brief  to  the  U.S.  Dept.  of  Labor. 
Office  of  Hearings  (the  address  of  the 
law  judge  who  had  presided  over  the 
hearing  in  this  case)  rather  than  to  the 
Appellate  Docket  Clerk  of  the  FAA.  The 
FAA  Appellate  Docket  Clerk  never 
received  the  incorrectly  addressed 
request  for  extension  of  time.  When 
Respondent  allowed  the  due  date  for  the 
filing  of  the  appeal  brief  to  pass. 
Respondent  ran  the  risk  of  having  his 
appeal  dismissed.  Nonetheless,  the 
motion  for  reconsideration  is  granted    . 
because  the  Administrator  is  reluctant 
to  enforce  the  procedural  rules  in  a  case 
such  as  this  one  in  which  the  provisions 
of  those  rules  have  been  made  murky  by 
supplemental  instructions  issued  by  the 
law  judge.  Respondent's  appeal  brief  is 
due  in  30  days  from  the  date  of  service 
of  this  Order. 

In  the  Matter  of  Delta  Air  Lines 

(Order  No.  91-33  (8/12/91)1 

The  law  judge  found  that  Respondent 
violated  14  CFR  108.5(a)(1)  because  it 
did  not  carry  out  that  portion  of  its 
approved  security  program  which 
requires  all  of  its  employees  in 
nonpublic  areas  to  wear  an  appropriate 
identification  badge  on  their  outermost 
garment  unless  precluded  from  wearing 
one  by  operational  or  safety  reasons, 
and  assessed  a  reduced  civil  penalty  of 
$250  citing  mitigating  factors. 
Complainant  appealed,  arguing  that  the 
law  judge  should  have  assessed  the  full 
$1000  civil  penalty  sought  in  the 
complaint. 

Badge  display  requirement.  At  some 
point  prior  to  being  approached,  the 
employee  in  this  case  was  engaged  in  an 
activity  exempt  from  the  badge  display 
requirement.  It  is  not  realistic  or 
reasonable  to  require  employees  to 
display  their  badges  the  instant  an 
exempt  activity  is  complete. 
Necessarily,  there  must  be  a  short 
"grace"  period  during  which  employees 
who  have  just  completed  an  exempt 
activity  may  have  time  to  re-attach  their 
badges.  The  employee  in  this  case  was 
still  within  the  protected  zone. 
Complainant's  appeal  is  denied  and  the 
initial  decision  is  affirmed. 

In  the  Matter  of  GASPRO 

lOrder  No.  91-34  (8/20/91)] 

Withdrawal  of  Appeal.  Complainant 
has  withdrawn  its  notice  of  appeal  from 
the  law  judge's  oral  initial  decision. 
Complainant's  appeal  is  dismissed. 


In  the  Matter  of  Monique  Graham 

(Order  No.  91-35  (8/20/91)) 

Withdrawal  of  Appeal.  Complainant 
has  withdrawn  its  notice  of  appeal. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of  Earl  Howard 

(Order  No.  91-36  (8/20/91)) 

Withdrawal  of  Appeal.  Complainant 
has  withdrawn  its  notice  of  appeal  from 
the  law  judge's  oral  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of  Carlisle  Vereen 

(Order  No.  91-37  (8/26/91)1 

Withdrawal  of  Appeal.  Complainant 
has  withdrawn  its  notice  of  appeal  from 
the  Order  Awarding  Attorney's  Fees 
issued  by  the  law  judge.  Complainant's 
appeal  is  dismissed. 

In  the  Matter  of  William  Esau 

(Order  No.  91-38  (9/4/91)) 

The  law  judge  held  that  Complainant 
had  failed  to  prove  that  Respondent's 
stun  gun  was  a  deadly  or  dangerous 
weapon,  and  consequently,  that 
Respondent  had  violated  14  CFR 
107,21(a)(l).  Respondent,  who  was  going 
to  meet  an  arriving  passenger,  wa« 
carrying  a  Nova  XR-5000  stun  gun  when 
he  went  through  screening. 

Deadly  or  Dangerous  Weapon. 
According  to  Joint  Exhibit  1  (the 
instruction  sheet  of  the  stun  gun),  a  1-4 
second  blast  can  cause  an  attacker  to 
fall  to  the  ground  and  to  become 
mentally  confused,  while  a  full  charge  of 
5  seconds  can  immobilize  an  attacker, 
and  cause  disorientation,  loss  of 
balance,  falling  to  the  ground.  This  stun 
gun  discharges  over  40.000  volts  of 
electricity. 

The  Administrator  finds  that  this  stun 
gun  must  be  considered  to  be  a 
dangerous  weapon  because  of  its 
potentially  disabling  effects.  Although 
manufacturers  of  stun  guns  may 
emphasize  the  defensive  uses  in  their 
advertisements,  there  is  a  no  reason 
why  this  stun  gun  in  the  wrong  hands 
could  not  be  used  offensively.  In  the 
aviation  context,  the  end  result  could  be 
disastrous.  It  is  inconsequential  that  this 
stun  gun  may  only  temporarily  disorient 
or  otherwise  affect  its  target. 

Sanction — Ability  to  Pay  as  a 
Mitigatory  Factor.  The  $750  civil  penalty 
is  not  inappropriate  for  a  violation  such 
as  this  one.  However,  in  light  of 
Respondent's  limited  financial  means, 
the  penalty  was  reduced  to  $150. 


In  the  Matter  of  America  West  Airlines. 
Inc. 

(Order  No.  91-39  (9/6/91)) 

Withdrawal  of  Appeal.  Complainant 
has  withdrawn  its  notice  of  appeal  from 
the  law  judge's  written  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of /Airport  Operator/ 
[Order  No.  91-40  (9/30/91)) 

Unauthorized  Access  to  AOA.  The 
fact  that  an  e)ectronically-operated  gate 
remained  open  long  enough  after  an 
exiting  vehicle  had  departed  to  allow 
the  FAA  special  agents  to  gain 
unauthorized  access  to  the  AOA 
illustrates  that  the  gate,  as  it  was 
programmed  to  operate  at  the  time,  was 
not  an  effective  control.  While  it  is  true 
that  the  FAA  approved  the  use  of  such  a 
gate  to  control  access  at  that  point,  that 
approval  did  not  relieve  Respondent  of 
the  responsibility  of  insuring  that  the 
gate  operated  to  accomplish  that  goal. 

Strict  Liability.  Contrary  to 
Respondent's  assertion,  this  is  not  a 
case  of  liability  without  fault.  Rather, 
Respondent  is  being  held  accountable 
for  the  ineffective  implementation  of  its 
security  program  with  regard  to  this 
gate. 

Corrective  Actions.  Although  the 
Administrator  did  hot  consider 
Respondent's  corrective  actions  with 
regard  to  the  issue  of  liability,  he  did 
consider  them  in  determining  the 
appropriate  civil  penalty.  Respondent's 
corrective  actions  clearly  reduced  the 
potential  for  future  unauthorized  access 
to  the  AOA.  Accordingly,  the 
Administrator  reduced  the  $1,000  civil 
penalty  sought  in  the  Complaint  to  $500. 

In  the  Matter  of  Pony  Express  Courier 
Corp. 

(Order  No.  91-42  (9/9/91  )| 

Withdrawal  of  Appeal  Complainant 
has  withdrawn  its  appeal  brief  from  the 
law  judge's  Order  Granting  Motion  to 
Dismiss.  Complainant's  appeal  is 
dismissed. 

In  the  Matter  of  Delta  Air  Lines 
(Order  No.  91-43  (9/12/91)) 

Failure  to  Perfect  Appeal.  Respondent 
failed  to  perfect  its  appeal  from  the  law 
judge's  oral  initial  decision  by  filing  an 
appeal  brief  pursuant  to  14  CFR 
13.233(c).  Respondent's  appeal  is 
dismissed. 

In  the  Matter  of  Delta  Air  Lines 
(Order  No.  91-44  (9/12/91)) 

Failure  to  Perfect  Appeal.  Respondent 
failed  to  perfect  its  appeal  from  the  law 
judge's  oral  initial  decision  by  filing  an 
appeal  brief  pursuant  to  14  CFR 
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13.233(c).  Respondent's  appeal  is 
dismissed. 

In  the  Matter  of  fames  Park 

(Order  No.  91-45  (9/11/91)) 

Appeal  Brief.  Altliough  Respondent 
did  not  nie  a  separate  appeal  brief,  his 
tfiree-page  appeal  document  satisfies 
the  requirements  for  an  appeal  brief  set 
forth  in  14  CFR  13.233(d)(1). 
Complainant  has  35  days  within  which 
to  file  a  reply  brief. 

In  the  Matter  of  Delta  Air  Lines 

lOrder  No.  91-46  (9/27/91)1 

Failure  to  Perfect  Appeal.  Respondent 
failed  to  perfect  its  appeal  from  the  law 
judge's  oral  initial  decision  by  filing  an 
appeal  brief  pursuant  to  14  CFR 
13.233(c).  Respondent's  appeal  is 
dismissed. 

In  the  Matter  of  Delta  Air  Lines 
[Order  No.  91^7  (9/27/91)1 

Failure  to  Perfect  Appeal.  Respondent 
failed  to  perfect  its  appeal  from  the  law 
judge's  oral  initial  decision  by  filing  an 
appeal  brief  pursuant  to  14  CFR 
13.233(c).  Respondent's  appeal  is 
dismissed. 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in  FAA 
headquarters:  FAA  Hearing  Docket, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  room  924A, 
Washington.  DC  20591;  (202)  267-3641. 

In  addition,  these  materials  are 
available  at  all  FAA  regional  and  center 
legal  offices  at  the  following  locations: 
Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AAC-7), 
Mike  Monroney  Aeronautical  Center, 
6500  South  MacArthur,  Oklahoma 
City,  OK  73125:  (405)  680-3296. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarter,  222  West  7th 
Avenue,  Anchorage,  AK  99513:  (907) 
271-5269. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7),  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building,  Kansas  City. 
MO  64106;  (816)  426-5446. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AE/A-7),  Eastern 
Region  Headquarters,  JFK 
International  Airport,  Fitzgerald 
Federal  Building.  Jamaica.  NY  11430; 
(718)  917-1035. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (AGL-7), 
Great  Lakes  Region  Headquarters, 
O'Hare  Lake  Office  Center,  2300  F>iist 
Devon  Avenue,  Des  Plaines,  IL  60018: 
(312)694-7108. 


Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7). 
New  England  Region  Headquarters,  12 
New  England  Executive  Park, 
Burlington,  MA  01803;  (617)  273-7310. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANM-7),  Northwest  Mountain  Region 
Headquarters,  18000  Pacific  Highway 
South.  Seattle,  WA  98188;  (206)  227- 
2007. 
Office  of  the  Assistant  Chief  Counsel 
for  the  Southwest  Region  (ASW-7), 
Southern  Region  Headquarters,  3400 
Norman  Berry  Drive,  East  Point.  GA 
30344;  (404)  763-7204. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASO-7). 
Southwest  Region  Headquarters,  4400 
Blue  Mound  Road.  Fort  Worth,  TX 
76193;  (817)  624-5707. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7),  Federal 
Aviation  Administration  Technical 
Center,  Atlantic  City  International 
Airport.  Atlantic  City.  NJ  08405;  (609) 
484-6605. 
Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard,  Hawthorne, 
CA  90261;  (213)  297-1270. 
The  FAA  still  is  pursuing  means  by 
which  the  Administrator's  decisions  and 
orders,  and  the  indexes  and  digests  of 
those  decisions,  could  be  published  and 
offered  for  sale  by  subscription  through 
a  reporting  service.  The  FAA  intends  to 
provide  further  notice  regarding  such 
publication  and  sale  in  the  Federal 
Register  when  the  necessary 
arrangements  are  complete.  The  FAA 
may  discontinue  publication  of  the 
subject-matter  index  and  the  digests  at 
such  time  as  a  commercial  reporting 
service  publishes  similar  information 
and  provides  it  to  the  public  in  a  timely 
and  accurate  manner. 

Issued  in  Washington.  DC.  on  October  8. 
1991. 

Kenneth  P.  Quinn, 

Chief  Counsel. 

\¥9.  Doc.  91-24738  Filed  10-11-91;  8:45  am) 

BIUJNG  CODE  4910- t3-M 


Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Special 
Committee  165;  Minimum  Operational 
Performance  Standards  for 
Aeronautical  Mobile  Satellite  Services; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.,  appendix  I),  notice  is 
hereby  given  for  the  sixth  meeting  of 
Special  Committee  165  to  be  held 


October  28-30, 1991.  in  the  RTCA 
conference  room,  1140  Connecticut 
Avenue,  NW.,  suite  1020,  Washington, 
DC  20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Approval  of  the  fifth 
meeting's  minutes,  RTCA  paper  no.  260- 
90/SC165-46;  (3)  Working  group  reports; 
(a)  Equipment  Standards  Working 
Group  (WG-1)  report;  (b)  Operation  and 
Implementation  Working  Group  (WG-2) 
report;  (c)  Service  Performance  Criteria 
Working  Group  {WG-3)  report;  (4) 
Review  of  latest  drafts  of  AMSS  MOPS, 
part  I  and  part  II;  (5)  Working  Group 
sessions  (if  applicable);  (6)  Assignment 
of  tasks;  (7)  Other  business;  (8)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  October  4, 
1991. 

Herb  Goldstein, 

Designated  Officer. 

|FR  Doc.  91-24736  Filed  10-11-91:  8:45  am) 

BIUUNG  CODE  4S1»-13-W 


Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Special 
Committee  173;  Minimum  Operational 
Performance  Standards  for  Airt>ome 
Weather  and  Ground  Mapping  Pulsed 
Radar;  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463.  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  the  second  meeting  of 
Special  Committee  173  to  be  held 
October  24-25, 1991,  in  the  RTCA 
Conference  Room,  1140  Connecticut 
Avenue,  NW.,  suite  1020.  Washington, 
DC  20036,  commencing  at  9  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  Review  and  approval  of 
meeting  agenda;  (3)  Approval  of  minutes 
of  first  meeting  held  July  15-16, 1991, 
RTCA  paper  no.  353-91 /SCl 73-5 
(previously  distributed);  (4)  Review  of 
task  assignments:  (a)  Radome;  (b) 
Weather  radar  (5)  NASA  briefing  on 
Weather  Models  for  Radar  Testing;  (6) 
FAA  views  on  the  SC-173  Work 
Program;  (7)  Review  of  draft  MOPS 
material,  RTCA  paper  nos.  385-91/ 
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SC17J-6.  388-91 /SC173-7.  387-91/ 
SC173-3.  and  412-91 /SC173-9 
(enclosedt;  (8)  Other  business;  (9)  Date 
and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  suite  1020,  Washington.  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC.  on  September 
30,1991. 

|oyce ).  GillcD, 

Designated  Officer. 

\YR  Doc.  91-24737  Filed  10-11-91:  8:45  am] 

BaiJNO  CODE  M10-13-«l 


Aviation  Rufemaldng  Advisory 
Committee;  General  Aviation 
Operations  Subcommittee 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  establishment  of 
General  Aviation  Operations 
Subcommittee. 

summary:  Notice  is  given  of  the 
establishment  of  a  General  Aviation 
Operations  Subcommittee  under  the 
FAA  Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Aviation 
Rulemaking  Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ron  Myres,  Executive  Director, 
general  Aviation  Operations 
Subcommittee,  Flight  Standards  Service 
(AI^"S-850),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591.  Telephone: 
(202)  267-8150:  FAX:  (202)  267-5230. 
SUMMPLEUENTARY  INFORMATION:  On 
January  14,  1991,  the  Federal  Aviation 
Administration  (FAA)  announced  the 
establishment  of  the  Aviation 
Rulemaking  Advisory  Committee  (56  FR 
2190,  January  22, 1991).  The  committee 
charter  became  effective  on  Februarj'  5. 
1991,  when  notices  of  establishment 
were  sent  to  the  appropriate 
Congressional  Committees.  The 
advisory  committee  provides  advice  and 
recommendations  to  the  FAA 
concerning  the  full  range  of  the  FAA's 
rulemaking  activity  with  respect  to 
safety-related  issues,  including  aircraft 
certification.  The  committee  held  its  first 
meeting  at  Baltimore,  MD,  on  May  23, 
1991  (56  FR  20492,  May  3, 1991).  At  that 
meeting,  the  committee  formed  several 
subcommittees  and  charged  them  with 


developing  advisory  recommendations 
in  different  safety-related  areas.  The 
subcommittee  Chairs  and  Executive 
Directors  were  named,  and  the  member 
organizations  identified.  Finally,  several 
specific  tasks  were  assigned  to  the 
various  subcommittees.  At  this  first 
meeting,  the  committee  also  adopted 
procedures  concerning  the  operation  of 
the  committee,  its  subcommittees,  and 
their  working  groups. 

Under  the  procedures  adopted  by  the 
full  committee,  each  subcommittee 
meeting  is  open  to  the  public  except  as 
authorized  in  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  Also, 
notice  is  given  beforehand  of  the 
subcommittee  meeting  agenda.  A 
subcommittee  may  form  working  groups 
made  up  of  experts  from  those  having  an 
interest  in  an  issue  to  do  tasks  assigned 
to  the  subcommittee.  Working  group 
meetings  need  not  be  open  to  the  public. 
This  is  because  working  groups  must 
bring  their  work  product  back  to  the 
subcommittee  for  full,  open,  and 
substantive  discussion,  and  may  not 
communicate  directly  with  the  FAA.  The 
subcommittee  may:  (1)  Accept  a  working 
group  work  product  and  send  it  directly 
to  the  FAA;  (2)  Modify  the  work  product 
and  send  it  directly  to  the  FAA;  or  (3) 
Return  the  work  product  to  the  working 
group  with  instructions  for  further 
activity.  Thus,  while  the  functions  of  a 
subcommittee  are  solely  advisory,  they 
create  a  framework  within  which 
interested  parties  may  negotiate 
proposed  or  final  rules  and  present  their 
consensus  to  the  FAA  for  action.  The 
more  complete  these  products,  the  more 
likely  they  are  to  be  accepted  by  the 
FAA  without  change  and  formally 
published  as  proposed  or  final  rules.  The 
activities  of  the  Aviation  Rulemaking 
Advisory  Committee,  and  its 
subcommittees,  are  consistent  with  the 
newly  enacted  Negotiated  Rulemaking 
Act  of  1990  (Pub.  L  101-648). 

The  General  Aviation  Operations 
Subcommittee  will  provide  advice  and 
recommendations  to  the  FAA  regarding 
the  operation  of  general  aviation  aircraft 
and  certification  of  airmen  under  parts 
61.  91, 125, 133, 137. 141,  and  143  of  the 
Federal  Aviation  Regulations.  The 
membership  of  the  General  Aviation 
Operations  Subcommittee  consists 
solely  of  the  following  members  of  the 
Aviation  Rulemaking  Advisory 
committee; 

•  Aerospace  Industries  Association 
(AIA). 

•  Air  Line  Pilots  Association  (/\LPA). 

•  Aircraft  Owners  &  Pilots 
Association  (AOPA). 

•  Airport  Operators  Council 
International/American  Association  of 
Airport  Executives  (AOCl/AAAE). 


•  Alaska  air  Carriers  Association. 

•  Association  of  Air  Medical  Services 
(AAMS). 

•  Aviation  Consumer  Action  Proiecl 
(ACAP). 

•  Aviation  Insurance  Association. 

•  Balloon  Federal  of  America  (BFA). 

•  Experimental  Aircraft  Association 
(EAA). 

•  Flight  Safety  Foundation  (FSF). 

•  General  Aviation  Manufacturers 
Association  (GAMA). 

•  Helicopter  Association 
International  (HAI). 

•  National  Aeronautic  Association 

(NAA). 

•  National  Agricultural  Aviation 
Association  (NAAA). 

•  National  Air  Transportation 
Association  (NATA). 

•  National  Aircraft  Finance 
Association. 

•  National  Association  of  Flight 
Instructors  (NAFI). 

•  National  Association  of  State 
Aviation  Officials  (NASAO). 

•  National  Association  of  Trade  and 
Technical  Schools  (NATTS). 

•  National  Business  Aircraft 
Association,  Inc.  (NBAA). 

•  Public  Citizen. 

•  The  Soaring  Society  of  Ameriui, 
Inc. 

•  United  States  Parachute 
Association.  Inc.(USPA). 

•  United  States  Ultralight  Association 
(USUA). 

•  University  Aviation  Association 
(UAA). 

Notices  establishing  five  Genera! 
Aviation  Operations  Subcommittee 
working  groups  (the  IFR  Fuel  Rescr\  e. 
Minimum  Safe  Operating  Altitude, 
Definition  of  Emergencies,  Operations 
over  the  High  Seas,  and  Experimental/ 
Restricted  Category  Operations 
Working  Groups)  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  Secretary  of 
Transportation  has  determined  that  the 
formation  and  use  of  the  Aviation 
Rulemaking  Advisory  Committee  and  its 
subcommittees  are  necessary  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Issued  In  Washington.  DC  on  October  7, 
1991. 

Ron  Myres. 

Executive  Director.  General  A  viation 
Operations  Subcommittee,  A  viation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  91-24730  Filed  10-11-91;  8:45  am) 
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Aviation  Rulemaking  Advisory 
Committee;  General  Aviation 
Operations  Sut)committee;  IFR  Fuel 
Reserve  Working  Group 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  establishment  of  IFR 
Fuel  Reserve  Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  an  IFR  Fuel  Reserve 
Working  Group  by  the  General  Aviation 
Operation  Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  General  Aviation 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOfl  FURTHER  INFORMATION  CONTACT 

Mr.  Ron  Myres,  Executive  Director. 
General  Aviation  "Operations 
Subcommittee.  Flight  Standards  Service 
(AFS-850).  800  Independence  Avenue, 
SW..  Washington.  DC  20591.  Telephone: 
(202)  267-8150;  FAX:  (202)  267-5230. 

SUPPlfMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190. 
January  22. 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3. 1991).  The  Genral  Aviation 
Operations  Subcommittee  was 
established  at  that  meeting  to  provide 
advice  and  recommendations  to  the 
FAA  regarding  the  operation  of  general 
aviation  aircraft  and  certification  of 
airmen  under  parts  61.  91. 125. 133. 137. 
141.  and  143  of  the  Federal  Aviation 
Regulations.  At  its  first  meeting  on  May 
24. 1991  (56  FR  20492,  May  3, 1991).  the 
subcommittee  established  the  IFR  Fuel 
Reserve  Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Evaluate  the  advantages  and 
disadvantages  of  revising  the  fuel  reserve 
requirements  for  flight  under  instrument  flight 
rules;  aircraft,  avionics  and  weather  forecasts 
might  be  more  reliable  now  than  in  the  past 
Carrying  excess  amounts  of  fuel  in  addition 
to  the  required  to  reach  an  alternate  may  be 
unnecessary  for  certain  classes  of  aircraft  on 
special  missions  or  under  controlled 
conditions.  Within  90  days  of  establishment 
of  the  subcommittee,  the  subcommittee 
should  receive  a  detailed  review  of  the 
working  group's  activities,  planned  future 
activities,  and  the  timetable  for  those 
activities 

The  IFR  Fuel  Reserve  Working  Group 
will  be  comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 


representative  of  one  of  the 
organizations  of  the  parent  General 
Aviation  Operations  Subcommittee  or  of 
the  full  Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  and  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  IFR  Fuel  Reserve 
Working  Group  will  be  not  be  open  to 
the  public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington.  DC.  on  October  7, 
1991. 

Ron  Myres, 

Executive  Director.  General  Aviation 
Operations  Subcommittee.  Aviation 
Rulemaking  Advisory  Committee. 

(FR  Doc.  91-24731  Filed  10-11-91;  8:45  am] 
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Aviation  Rulemaking  Advisory 
Committee;  General  Aviation 
Operations  Subcommittee; 
Experimental/Restricted  Category 
Operations  Working  Group 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  establishment  of 
Experimental/Restricted  Category 
Operations  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  an  Experimental/ 
Restricted  Category  Operations 
Working  Group  by  the  General  Aviation 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  General 
Aviation  Operations  Subcommittee  of 


the  Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Ron  Myres.  Executive  Director. 
General  Aviation  Operations 
Subcommittee.  Flight  Standards  Service 
(AFS-850).  800  Independence  Avenue. 
SW..  Washington.  DC  20591.  Telephone: 
(202)  267-8150;  FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  The  General  Aviation 
0|>erations  Subcommittee  was 
established  at  that  meeting  to  provide 
advice  and  recommendations  to  the 
FAA  regarding  the  operation  of  general 
aviation  aircraft  and  certification  of 
airmen  under  parts  61,  91. 125. 133. 137. 
141.  and  143  of  the  Federal  Aviation 
Regulations.  At  its  first  meeting  on  May 
24. 1991  (56  FR  20492,  May  3, 1991).  the 
subcommittee  established  the 
Experimental/Restricted  Category 
Operations  Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Evaluate  the  advantages  and 
disadvantages  of  revising  the  operational 
rules  and  policies  concerning  experimental 
and  restricted  category  aircraft.  Should 
present  rules  and  policy  concerning  the 
carriage  of  passengers,  flight  instruction, 
agricultural  uses,  and  flying  for  compensiitiun 
or  hire  be  changed?  Within  90  days  of 
establishment  of  the  subcommittee,  the 
subcommittee  should  receive  a  detailed 
review  of  the  working  group's  activities, 
planned  future  activities,  and  the  timetable 
for  those  activities. 

The  Experimental/Restricted 
Category  Operations  Working  Group 
will  be  comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  General 
Aviation  Operations  Subcommittee  or  of 
the  full  Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 
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The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Experimental/ 
Restricted  Category  Operations 
Working  Group  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  October  7. 
VJ91. 

Ron  Myr«s, 

Executive  Director.  General  Aviation 
Operations  Subcommittee.  A  viation 
Rulemaking  Advisory  Committee. 
|FR  Doc.  91-24732  Filed  10-11-91:  8:45  am) 

BILUNO  CODE  4910-13-M 


Aviation  Rulemaking  Advisory 
Committee;  General  Aviation 
Operations  Subcommittee;  Definition 
of  Emergencies  Working  Group 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  establishment  of 
Definition  of  Emergencies  Working 
Group. 

SUMMARV:  Notice  is  given  of  the 
establishment  of  a  Definition  of 
Emergencies  Working  Group  by  the 
General  Aviation  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  General  Aviation 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Ron  Myres.  Executive  Director. 
General  Aviation  Operations 
Subcommittee,  Flight  Standards  Service 
(AFS-850).  800  Independence  Avenue. 
SW..  Washington.  DC  20591.  Telephone: 
(202)  267-6150:  FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Aviation  Adminsitration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190. 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492. 
May  3. 1991).  The  General  Aviation 
Operations  Subcommittee  was 
established  at  that  meeting  to  provide 
advice  and  recommendations  to  the 


FAA  regarding  the  operation  of  general 
aviation  aircraft  and  certification  of 
airmen  under  parts  61,  91, 125. 133. 137. 
141,  and  143  of  the  Federal  Aviation 
Regulations.  At  its  first  meeting  on  May 
24. 1991  (56  FR  20492.  May  3. 1991).  the 
subcommittee  established  the  Definition 
of  Emergencies  Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Evaluate  the  advantages  and 
disadvantages  of  revising  the  definition  of 
emergencies.  Should  §  91.3  t>e  revised  to 
include  allowances  for  pilots  taking  action  in 
response  to  an  emergency  that  is  other  than 
flight  or  inflight  emergencies?  For  example, 
pilots  who  respond  to  public  emergencies 
such  as  fires,  accidents,  and  natural 
disasters.  Should  an  exception  be  granted  to 
allow  preplanned  response  to  these 
emergencies?  Within  90  days  of 
establishment  of  the  subcommittee,  the 
subcommittee  should  receive  a  detailed 
review  of  the  work  committee's  activities, 
planned  future  activities,  and  the  timetable 
fur  those  activities. 

The  Definition  of  Emergencies 
Working  Group  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  task  assigned  to  it.  A 
working  group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  organizations  of  the  parent  General 
Aviation  Operations  Subcommittee  or  of 
the  full  Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  FOR  further 
INFORMATION  CONTACT  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Definition  of 
Emergencies  Working  Group  will  be  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 


Issued  in  Washington,  DC  on  October  7, 
1991. 

Ron  Myres. 

Executive  Director.  General  Aviation 

Operations  Subcommittee.  Aviation 

Rulemaking  Advisory  Committee. 

|FR  Doc.  91-24733  Filed  10-11-91;  8:45  am] 

BILLING  COOE  4«10-13-M 


Aviation  Rulemaking  Advisory 
Committee;  General  Aviation 
Operations  Subcommittee;  Il4inimum 
Safe  Operating  Attitude  Woriting 
Group 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  establishment  of 
Minimum  Safe  Operating  Altitude 
Working  Group. 


summary:  Notice  is  given  of  the 
establishment  of  a  Minimum  Safe 
Operating  Altitude  Working  Group  by 
the  General  Aviation  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  General  Aviation 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Ron  Myres.  Executive  Director, 
General  Aviation  Operations 
Subcommittee,  Flight  Standards  Service 
(AFS-850).  800  Independence  Avenue. 
SW,.  Washington.  DC  20591.  Telephone: 
(202)  267-8150:  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23. 1991  (56  FR  20492. 
May  3, 1991).  The  General  Aviation 
Operations  Subcommittee  was 
established  at  that  meeting  to  provide 
advice  and  recommendations  to  the 
FAA  regarding  the  operation  of  general 
aviation  aircraft  and  certification  of 
airmen  under  parts  61.  91. 125. 133, 137, 
141.  and  143  of  the  Federal  Aviation 
Regulations.  At  its  first  meeting  on  May 
24, 1991  (56  FR  20492.  May  3. 1991).  the 
subcommittee  established  the  Minimum 
Safe  Operating  Altitude  Working  Group. 
Specifically,  the  working  group's  task 
is  the  following: 

Evaluate  the  advantages  and 
disadvantages  of  revising  the  minimum  safe 
operating  altitude  rule.  For  example,  should 
the  FAA  consider  some  relief  for  aircraft 
involved  in  public  service  and  law 
enforcement?  Should  the  FAA  consider 
revising  the  rules  for  balloons  and/or 
helicopters?  Within  90  days  of  establishment 
of  the  subcommittee,  the  subcommittee 
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should  receive  a  detailed  review  of  the 
working  group's  activities,  planned  future 
activities,  and  the  timetable  for  those 
activities. 

The  Minimum  Safe  Operating  Altitude 
Working  Group  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  task  assigned  to  it.  A 
working  group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  organizations  of  the  parent  General 
Aviation  Operations  Subcommittee  or  of 
the  full  Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  FOR  FURTHER 
INFORMATION  COMTACT  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  wilj  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Minimum  Safe 
Operating  Altitude  Working  Group  will 
not  be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  October  7. 
1991. 

Ron  Myre«, 

Executive  Director.  General  Aviation 
Operations  Subcommittee,  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc  91-24734  Filed  10-11-91:  8:45  am) 

^BILLWa  COM  «*10-1>-M 


Aviation  Rulemaking  Advisory 
Committee;  General  Aviation 
Operations  Subcommittee:  Operations 
Over  the  High  Seas  Wortcing  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  establishment  of 
Operations  over  the  High  Seas  Working 
Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  an  Operations  over  the 
High  Seas  Working  Group  by  the 


General  Aviation  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  General  Aviation 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ron  Myres,  Executive  Director, 
General  Aviation  Operations 
Subcommittee.  Flight  Standards  Service 
(AFS-850).  800  Independence  Avenue. 
SW..  Washington,  DC  20591.  Telephone: 
(202)  267-6150:  FAX:  (202)  267-5230. 
SUPPI^MENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190. 
January  22, 1991)  which  held  its  first 
meeting  on  May  23. 1991  (56  FR  20492, 
May  3, 1991).  The  General  Aviation 
Operations  Subcommittee  was 
established  at  that  meeting  to  provide 
advice  and  recommendations  to  the 
FAA  regarding  the  operation  of  general 
aviation  aircraft  and  certification  of 
airmen  under  parts  61.  91. 125. 133. 137. 
141,  and  143  of  the  Federal  Aviation 
Regulations.  At  its  first  meeting  on  May 
24. 1991  (56  FR  20492,  May  3. 1991).  the 
subcommittee  established  the  North 
Atlantic  Minimums  Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

On  9/5/90  an  ANPRM  entitled  "Operation 
over  the  high  seas  and  within  the  North 
Atlantic  Minimum  Navigation  Performance 
Specification  Airspace"  was  published  in  the 
Federal  Register.  The  required  comment 
period  closed  1/3/91.  Evaluate  the 
advantages  and  disadvantages  of  developing 
advisory  material  and/or  further  regulations 
that  provide  an  adequate  level  of  safety  and 
assure  international  standards  are  met  by 
U.S.  civil  operators  when  operating  over  the 
high  seas.  Within  90  days  of  establishment  of 
the  subcommittee,  the  subcommittee  should 
receive  a  detailed  review  of  the  working 
group's  activities,  planned  future  activities, 
and  the  timetable  for  those  activities. 

The  Operations  over  the  High  Seas 
Working  Group  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  task  assigned  to  it.  A 
working  group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  organizations  of  the  parent  General 
Aviation  Operations  Subcommittee  or  of 
the  full  Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  FOR  further 
INFORMATION  CONTACT  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 


request  will  be  reviewed  with  the 
subconunittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Operations  over  the 
High  Seas  Working  Group  will  not  be 
open  to  the  public,  except  to  the  extent 
that  individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC.  on  October  7. 
1991. 

Ron  Myres. 

Executive  Director.  General  Aviation 
Operations  Subcommittee.  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  91-24735  Filed  10-11-91:  8:45  am| 

BILUNO  CODE  4»10-1>-M 


National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  ttw 
Vehicle  Theft  Prevention  Standard; 
Nissan 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

action:  Grant  of  petition  for  exemption: 
correction. 

summary:  On  September  23, 1991,  this 
agency  published  a  Federal  Register 
notice  granting  a  petition  from  Nissan 
Research  and  Development,  Inc.  for  an 
exemption  in  whole  from  the  parts 
marking  requirements  of  the  vehicle 
theft  prevention  standard  for  a  new 
Nissan  car  line  that  will  be  introduced 
in  Model  Year  1993.  This  notice  makes 
clear  that  scope  of  the  grant  of  the 
petition  applies  to  all  of  Nissan  Motor 
Company,  Ltd.,  a  Japanese  corporation, 
not  just  to  Nissan  Research  and 
Development.  Inc..  an  American 
subsidiary  of  Nissan  Motor  Company,  ■ 
Ltd. 

EFFECTIVE  DATE:  This  notice  is  effective 
October  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  Gray.  Office  of  Market 
Incentives,  NHTSA.  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 
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SUPPLEMENTARY  INFORMATION:  On 

March  21, 1991.  and  May  23. 1991,  this 
agency  received  from  Nissan  Research 
and  Development,  Inc.,  an  American 
subsidiary  of  Nissan  Motor  Company, 
Ltd.,  a  Japanese  corporation, 
submissions  that  together  constituted  a 
petition  for  an  exemption  from  the  parts 
marking  requirements  of  the  vehicle 
theft  prevention  standard  (49  CFR  part 
541)  pursuant  to  the  requirements  of  49 
CFR  part  543.  Petition  for  Exemption 
from  the  Vehicle  Theft  Prevention 
Standard  for  a  new  Nissan  car  line  that 
will  be  introduced  in  Model  Year  1993. 
In  the  March  21. 1991  submission. 
Nissan  Research  and  Development,  Inc. 
stated  thnt  it  was  submitted  "with 
specific  authorization  from  Nissan 
Motor  Company.  Ltd..  of  Tokyo,  Japan." 
On  September  23. 1991,  this  agency 
published  in  the  Federal  Register  a 
notice  granting  the  petition  from  Nissan 
Research  and  Development,  Inc.  (see  56 
FR  47983). 

This  notice  clarifies  the  application  of 
that  grant.  It  applies  to  all  of  Nissan 
Motor  Company,  Ltd.  (NMC).  not  just  to 
Nissan  Research  and  Development.  Inc.. 
which  submitted  the  petition  on  behalf 
of  NMC. 


This  notice  imposes  no  duties  or 
responsibilities  on  any  party,  nor  does  it 
make  any  substantive  changes  to  the 
September  23, 1991  Federal  Register 
notice  granting  the  petition.  This  notice 
simply  ensures  that  there  is  no 
ambiguity  regarding  the  corporate 
entities  affected  by  the  granting  of  the 
petition  for  exemption  from  parts 
marking. 

Issued  on:  October  8. 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  91-24680  Filed  10-11-91:  8:45  am] 
BILUNO  CODE  4«10-5»-M 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 

New  Exemptions 


from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1— Motor 
vehicle.  2— Rail  freight,  3— Car^o  vessel. 
4 — Cargo-only  aircraft.  5 — Passenger- 
carrying  aircraft. 

DATES:  Comments  must  be  received  on 
or  before  November  14. 1991. 
ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs. 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 
Comments  should  refer  to  the 
application  number  end  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION:  Copies 

of  the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  room 
8426,  Nassif  Building,  400  7th  Street, 
SW.,  Washington.  DC. 


Appli- 

catKjn 

No. 


10683 

N 
10684 

N 

10687- 
N 


10688- 
N 

10689- 
N 

10690- 
N 

10691- 
N 

10692- 

N 


10693- 
N 


Applicant 


Schering  AG,  D-4709  Bergkamen,  Ger- 
many. 

Minnesota  Valley  Engineering.  Inc..  New 
Prague.  MN. 

DuKJ-Flex  Products.  Inc..  Fonstell,  MO 


Regulatlon(s)  affected 


49  CFR  173.134(5) 

49  CFR  173.320.  176.76(ti)(1).. 


Peninsula  Airways  Inc..  Kodiak.  AK . 


DPC  Industries  Co.,  Houston.  TX 

DX  Systems  Company,  Houston.  TX. 


DXI  Industries.  Inc..  Houston.  TX . 


Technical       Manufactured       Products. 
Jasper.  GA. 


Vertex    Chemical     Corporation,     Saint 
Louis,  MO. 


49  CFR  173.245(b).  173.365.  173.500, 
49  CFR  part  173. 


49  CFR  175.310(c)... 
49  CFR  174.67(l)(j)... 
49  CFR  174.67(i)(j)... 


49  CFR  174.67(l)(j) 

49  CFR  178.61-11.  178.61-5.. 

49  CFR  174  67(i)(j) 


Nature  of  exemption  thereof 


To  authorize  thjpment  of  pyrophonc  liquids  and  flammaljle  liquids  m 
noo-OOT  specification  portable  tanks.  (rDodes  1,  2,  3) 

To  manufacture,  mark  and  sell  non-DOT  specification  portable  tanks 
equipped  with  road  relief  valves  set  at  not  over  15  psig  for  shipment 
of  hquKJ  nitrogen  classed  as  non-flammable  gas.  (nxKte  3) 

To  authorize  the  manufacture,  marking  and  selling  of  non-DOT  specifi- 
cation, non-reusable  bulk  box  of  tnple  wall  corrugated  fibertx5ard 
construction  and  mounted  to  a  wood  pallet  tiase  fitted  with  a 
polyethylene  film  liner  for  use  in  transporting  corrosive  and  Poison  B 
solids,  (nnode  1) 

To  authorize  the  transportation  of  fuel  m  five  gallon  polyethylene 
containers  overpacked  m  wooden  boxes  for  carnage  m  small  passen- 
ger carrying  aircraft  within  the  state  of  Alaska  (mode  5) 
•To  authonze  chlonne  filled  tank  cars  to  stand  with  unloading  connec- 
tions attached  dunng  unk>ading  without  the  physical  presence  of  an 
unloader  (mode  2) 

To  authorize  chlonne  filled  tank  cars  to  stand  with  unloading  connec- 
tions attached  dunng  unloading  without  the  physical  presence  of  an 
unhMder.  (mode  2) 

To  authorize  chlonne  filled  tank  cars  to  stand  with  unksading  connec- 
tions attached  dunng  unloading  without  the  physical  presence  of  an 
unloader  (mode  2) 

To  authonze  the  manufacture,  marfiing  and  selling  of  non-DOT  specifi- 
cation cyllndefs  constnjcted  of  ASTM  A240  type  304L  stainless  steel 
buitt  to  4BW  specification  to  store  and  transport  hquified  petroleum 
gas.  (mode  1) 

To  authonze  chlorine  filled  tank  cars  to  stand  with  unloading  connec- 
tions attached  dunng  unloading  with  ttie  physical  presence  of  an 
unloader.  (mode  2) 
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This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
tiazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

issued  in  Washington.  DC.  on  October  8. 
1991. 

|.  Suzanne  Hedgepeth. 
Chief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 
|FR  Doc.  91-24717  Filed  10-11-91:  8:45  am] 

BH.UNQ  CODE  4«ia-«0-M 


Office  of  Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  to 
Become  a  Party  to  an  Exemption 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  October  30. 1991. 
ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs. 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590. 
Comments  should  refer  to  the 


application  number  and  be  submitted  in 
triplicate.  If  confinnation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building.  400  7th  Street  SW.. 
Washington.  DC. 


Applicatx>n  No. 


6971 -X.. 


Applicant 


Renewal  of 
exemption 


Ultra  Scientific, 
Inc..  Nortfi 
Kingstown,  Rl 
(See  Footnote 
1) 


e7io-x :.. 

Akzo  Chemicals. 

8710 

Inc..  Chicago, 

IL(See 

Footnote  2) 

e725-X     

CNG  Cylinder 

8725 

Company  of 

North  America, 

Long  Beach. 

CA(See 

Footnote  3) 

9416-X 

West  Texas 

9418 

Falxication, 

Odessa.  TX 

(See  Footnote 

4). 

10318-X 

Sonoco  Fitxe 
Drum,  Inc , 

10318 

LomtMrd,  IL 

(See  Footnote 

5). 

6971 


'  To  nxxlify  ttie  exemption  to  substitute  a  heat- 
sealed  30  ounce  Mylar  bag  f(X  the  conventional 
n>etal  can/shp  lid  system  for  shipment  of  analytical 
standards. 

''  To  authonze  an  alternative  cargo  tank  design 
and  cf^ange  and  modify  the  existing  cargo  tanks 
currently  authorized  for  ttie  shipment  of  organic  per- 
oxide solutions,  n  o  s  classed  as  flammable  liquids. 

'  To  modify  the  exemption  to  increase  ttie  service 
pressure  from  3.000  psi  to  3,600  psi  for  non-DOT 
fiber  reinforced  plastic  txx)p  wrapped  cylinder  corv 
taming  certain  flammable  and  nonflammat>le  gases. 

*  To  deleting  statement  "the  use  of  a  steel  braid- 
ed neoprer>e  hose  as  a  filling  overflow  line  or  mani- 
foW  «  prohibited"  on  companmenled  portable  tanks 
containing  ftammatjie  or  corrosive  liquids 

'  To  modify  the  exemption  to  include  cargo  vessel 
as  an  additional  mode  of  transportation 


Appiicatioo  t>k). 

Applirant             Parties  to 
"*'*'*^  '            exemption 

4884-P      

Worthington 

Cylinder 

Corporation. 

Columbus,  OH. 
Terra 

International, 

Inc..  Sioux  City, 

lA. 
Foam  Supplies, 

Inc..  St.  Louis. 

MO. 
Royster 

Company, 

Florence,  SC. 

4884 

6296-P  

6296 

6309-P., 

6309 

6418-P 

6418 

Application  No 

Applicant 

Parties  to' 
exemption 

6735-P 

Worthmgton 
Cylinder 
Corporation. 
Columbo8.0H 

6735 

6765-P _. 

Nippon  Helium 
Inc., 

Yokohama. 
Japan. 

6765 

7835-P 

Acetylene  Gas 
Company, 

7835 

Saint  Louts, 

MO. 

8214-? 

Nissan  Research 

8214 

and 

Development. 

Inc., 

Farmington 

Hills,  1^1. 

8214-P 

Nissan  Motor 

8214 

Manufactunr>g 

Corporation. 

Smyrna,  TN. 

8445-P 

Alliance 

8445 

Transportation 

Serwies.  Inc., 

Milwaukee,  Wl. 

8554-P 

Hilltop  Energy. 
Inc.,  Lisbon, 

8554 

OH. 

8627-P 

Chemical 

6627 

Consultants, 

Inc.,  Gillette, 

WY 

9066-P _ 

Takata  Inc , 
Auburn  Hills, 
Ml. 

9066 

9275-P 

Fragrance 
Resources. 

9275 

Inc .  Keyport. 

NJ. 

9377-P 

ICI  Canada  Inc.. 

9377 

North  York. 

Ontario,  CN. 

9689-P 

Air  Products  and 

9689 

Chemicals, 

Inc.,  Allentown. 

PA. 

9723-P 

Findly  Chemical 
Disposal,  Inc . 

9723 

Fontana.  CA 

9723-P 

American 

9723 

Environmental 

Management 

■ 

Corporation, 

Sacramento. 

CA. 

9723-P 

Alliance 

9723 

Transportation 

Sennces.  Inc . 

Milwaukee,  Wl. 

9736-P 

Alliance 

9736 

Transportation 

Services,  Irtc., 

Milwaukee,  Wl. 

10094-P 

Nelson  Brothiers, 

10094 

Incorporated. 

Pan^ish,  AL 

10239-P  

Allied-Signal  Inc.. 
Morristown.  NJ. 

10239 

10589-P 

Tesbng 
Associates,  L^ 

10589 

Honda,  CA 

10597-P 

Jevic 

10597 

Transportation, 

Inc..  Delanco, 

NJ. 

UMI 
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This  notice  of  receipt  of  uppiications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  {49  U.S.C.  1806:  49  CFR  1.53(e)). 

l88U(>d  in  Washington.  DC.  on  Octobt-r  8. 
1991. 
|.  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch.  Office  of 

Hazardous  Moteriuls  Exemptions  and 

Approvals. 

|FR  Doc.  91-24718  Filed  10-11-91;  8:45  nm\ 

BILLING  COOC  ««10-«»-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 
Call  for  Redemption 

Washington,  October  15. 1991. 

To  Holders  of  7'/^  Percent  Treasury 
Bonds  of  1988-93,  and  Others  Concerned 

1.  Public  notice  is  hereby  given  that  all 
outstanding  7 'A  percent  Treasury  Bonds 
of  1988-93  (CUSIP  No.  912810  BQ  0) 
dated  August  15, 1973,  due  August  15. 
1993,  are  hereby  called  for  redemption 
at  par  on  February  15, 1992,  on  which 
date  interest  on  such  bonds  will  cease. 

2.  Full  information  regarding  the 
presentation  and  surrender  of  such 
bonds  held  in  coupon  and  registered 
form  for  redemption  under  this  call  will 
be  found  in  Department  of  the  Treasury 
Circular  No.  300,  Revised,  dated  March 
4, 1973.  Coupon  bonds  must  have  all 
unmatured  coupons  attacherd  to  the 
security  upon  presentation  for 
redemption  at  par.  If  any  coupons  for 
the  interest  payment  date  of  August  15. 

1992,  February  15, 1993,  or  August  15, 

1993.  are  missing  the  full  face  amount  of 
the  missing  coupons  will  be  deducted 
from  the  par  value. 

3.  Such  bonds  held  in  book-entry  form 
will  be  paid  automatically  on  February 
15, 1992,  whether  held  on  the  books  of 
the  Federal  Reserve  Banks  or  in 
Treasury  Direct  accounts. 

Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

jFR  Doc.  91-24803  Filed  10-1(1-91: 1:10  pm| 

BILUNG  COOC  4ai»-40-M 


INumber101-05| 

Reporting  Relationships  and 
Supervision  of  Officials.  Offices  and 
Bureaus,  Delegation  of  Certain 
Authority,  and  Order  of  Succession  in 
the  Departntent  of  the  Treasury 

October  4. 1991. 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  Treasury,  including 
the  authority  vested  in  me  by  31  U.S.C. 
321(b),  it  is  ordered  that: 

1.  The  Deputy  Secretary  shall  report 
directly  to  the  Secretary. 

2.  The  Assistant  Secretary  (Policy 
Management)  and  Counselor  to  the 
Secretary  shall  report  directly  to  the 
Secretary,  except  that  with  respect  to 
supervision  of  the  Executive  Secretarial 
the  Assistant  Secretary  (Policy 
Management)  and  Counselor  to  the 
Secretary  shall  report  through  the 
Deputy  Secretary  to  the  Secretary. 

3.  The  following  ofTicials  shall  report 
through  the  Deputy  Secretary  to  the 
Secretary  and  shall  exercise  supervision 
over  those  officers  and  organizational 
entities  set  forth  on  the  attached 
organizational  chart: 

Under  Secretary  (International 
Affairs). 

Under  Secretary  (Finance). 

General  Counsel. 

Assistant  Secretary  (Enforcement). 

Assistant  Secretary  (Legislative 
Affairs). 

Assistant  Secretary  (Management). 

Assistant  Secretary  (Public  Affairs 
and  Public  Liaison). 

Assistant  Secretary  (Tax  Policy). 

Inspector  General. 

Treasurer  of  the  United  States. 

Comptroller  of  the  Currency. 

Commissioner  of  Internal  Revenue. 

Director,  Office  of  Thrift  Supervision. 

4.  The  Assistant  Secretary 
(Management)  serves  as  the 
Department's  Chief  Financial  OfRcer 
pursuant  to  the  Chief  Financial  Officers 
Act  of  1990,  Public  Law  101-576. 

5.  The  Tax  Legislative  Counsel,  the 
International  Tax  Counsel  and  the 
Benefits  Tax  Counsel  provide  counsel 
directly  to  the  Assistant  Secretary  (Tax 
Policy),  but  are  supervised  by  the 
General  Counsel  as  part  of  the 
Department's  Legal  Division. 

6.  The  Deputy  Secretary  is  authorized, 
in  that  official's  own  capacity  and  that 
official's  own  title,  to  perform  any 
functions  the  Secretary  is  authorized  to 


perform  and  shall  be  responsible  for 
referring  to  the  Secretary  any  matter  on 
which  action  would  appropriately  be 
taken  by  the  Secretary. 

7.  The  Under  Secretaries,  the  General 
Counsel,  and  the  Assistant  Secretaries 
are  authorized  to  perform  any  functions 
the  Secretary  is  authorized  to  perform. 
Each  of  these  officials  will  ordinarily 
perform  under  this  authority  only 
functions  which  arise  out  of,  relate  to.  or 
concern  the  activities  or  functions  of,  or 
the  laws  administered  by  or  relating  to, 
the  bureaus,  offices,  or  other 
organizational  units  over  which  the 
incumbent  has  supervision.  Each  of 
these,  ofncials  shall  perform  under .  this 
authority  in  the  official's  own  capacity 
and  the  official's  own  title  and  shall  be 
responsible  for  referring  to  the  Secretary 
any  matter  on  which  action  would 
appropriately  be  taken  by  the  Secretary. 
Any  action  heretofore  taken  by  the 
Deputy  Secretary  or  any  of  these 
officials  in  the  incumbent's  own  title  is 
hereby  affirmed  and  ratified  as  the 
action  of  the  Secretary. 

8.  The  following  officials  shall  in  the 
order  of  succession  indicated,  act  as 
Secretary  of  the  Treasury  in  case  of  the 
death,  resignation,  absence  or  sickness 
of  the  Secretary  and  other  officers 
succeeding  the  incumbent,  until  a 
successor  is  appointed,  or  until  the 
absence  or  sickness  shall  cease: 

a.  Deputy  Secretary; 

b.  Under  Secretary  (International 
Affairs); 

c.  Under  Secretary  (Finance); 

d.  Assistant  Secretary  (Policy 
Management)  and  Counselor  to  the 
Secretary; 

e.  General  Counsel;  and 

r  Assistant  Secretaries,  appointed  by 
the  President  with  Senate  confirmation, 
in  the  order  designated  by  the  Secretary. 

9.  Treasury  Order  101-05.  "Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury,"  dated  November  16. 
1990,  is  superseded  as  of  this  date.  To 
the  extent  that  any  provision  of  any 
other  Order  of  the  Department  is 
inconsistent  with  any  provision  of  this 
Order,  the  provisions  of  this  Order  shall 
govern. 

Nicholas  F.  Brady, 
Socrctary  of  the  Treasury. 
BKUNO  COOE  «tO-2S-« 
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(Number  150-02) 

Establishment  of  Certain  Offices  in  the 
National  Office  of  the  Internal  Revenue 
Service 

October  4, 1991. 

1.  By  the  authority  vested  in  me  as 
Secretary  of  the  Treasury  by  31  U.S.C. 
321(b);  sections  7801(a).  7802  and  7803  of 
the  Internal  Revenue  Code  of  1986:  and 
Reorganization  Plan  No.  1  of  1952, 
pursuant  to  section  7804(a)  of  the 
internal  Revenue  Code,  all  offices  in  the 
National  Office  of  the  Internal  Revenue 
Service  (IRS)  continue  uninterrupted  as 
they  existed  prior  to  this  Order,  except 
that  the  description  of  the  organizational 
structure  of  the  Office  of  Chief  Counsel 
set  forth  in  paragraph  9.  below  is 
modified  to  incorporate  those  changes 
made  necessary  by  a  reorganization  of 
the  Office  of  Chief  Counsel  which  has 
been  approved  and  effected  by  the 
General  Counsel  under  the  authority 
delegated  in  Treasury  Order  107-04. 

2.  Except  for  the  specific  positions  and 
titles  in  paragraphs  3.  through  8.  of  this 
Order,  the  Commissioner  may  create, 
abolish,  or  modify  offices  and  positions 
within  the  Internal  Revenue  Service  as 
may  be  necessary  to  effectively  and 
efficiently  administer  the  tax  laws  or 
other  responsibilities  assigned  to  the 
Internal  Revenue  Service.  The  authority 
of  the  Commissioner  to  create,  abolish, 
or  modify  offices  under  this  delegation 
is  subject  only  to  limitations  that  exist 
by  law  or  Department  of  the  Treasury 
rules  and  regulations. 

3.  Office  of  Commissioner  of  Internal 
Revenue.  The  Office  of  the 
Commissioner  shall  consist  of  the 
Commissioner,  Deputy  Commissioner. 
Chief  Operations  Officer,  Chief 
Financial  Officer,  Chief  Information 
Officer,  Chief  Inspector,  and  Assistants 
to  the  Commissioner  and  Deputy 
Commissioner. 

4.  Deputy  Commissioner.  The  Deputy 
Commissioner  is  the  highest  career 
official  in  the  Service  and  has  line 
authority  over  all  IRS  officials  and 
operations,  except  the  Chief  Inspector. 
The  Deputy  Commissioner  is 
responsible  for  the  following  activities. 

a.  Assists  and  acts  for  the 
Commissioner  in  planning,  directing, 
coordinating  and  controlling  the 
policies,  programs  and  other  activities  of 
the  Internal  Revenue  Service. 

b.  Assists  the  Commissioner  in 
establishing  tax  administration  policy 
and  developing  strategic  issues  and 
objectives  as  a  basis  for  strategic 
management  of  the  Service. 

c.  Supervises  the  Chief  Financial 
Officer,  Chief  Operations  Officer.  Chief 
Information  Officer,  and  Assistants  to 


the  Commissioner  and  Deputy 
Commissioner. 

5.  Chief  Operations  Officer.  The  Chief 
Operations  Officer  is  the  principal 
advisor  to  the  Commissioner  and 
Deputy  Commissioner  on  policy  and 
operational  matters  affecting  field 
functions.  The  Chief  Operations  Officer 
is  responsible  for  the  following 
activities. 

a.  Serves  as  national  spokesperson  for 
the  field  operations  functions,  which 
include: 

(1)  Assisting  taxpayers  in  complying 
with  the  tax  laws; 

(2)  Processing  tax  returns  and 
information  documents; 

(3)  Accounting  for  revenue  collected 
by  the  Service; 

(4)  Collecting  delinquent  accounts; 

(5)  Investigating  delinquent  taxpayers; 

(6)  Investigating  criminal  tax  fraud; 

(7)  Examining  tax  returns; 

(8)  Approving  and  examining 
employee  plans  and  exempt 
organizations; 

(9)  Tax  treaty  administration;  and 

(10)  Foreign  tax  administration 
assistance  and  disclosure. 

b.  Supervises  the  Regional 
Commissioners  and  the  following 
Assistant  Commissioners:  Collection. 
Criminal  Investigation,  Employee  Plans 
and  Exempt  Organizations, 
Examination.  International.  Returns 
Processing,  and  Taxpayer  Services. 

c.  As  designated  by  the  Commissioner 
or  Deputy  Commissioner,  represents  the 
Service  to  other  executive  branch 
agencies,  the  Congress,  other  tax 
authorities  and  the  public  on  field 
operations  and  major  cross-functional 
issues. 

6.  Chief  Financial  Officer.  The  Chief 
Financial  Officer  is  the  principal  advisor 
to  the  Commissioner  and  Deputy 
Commissioner  on  Servicewide  planning 
and  the  management  of  human  and 
financial  resources.  The  Chief  Financial 
Officer  is  responsible  for  the  following 
activities. 

a.  Serves  as  national  spokesperson  for 
the  planning  and  management  of 
resources  functions,  which  include: 

(1)  Administering  the  Strategic 
Management  System; 

(2)  Conducting  research; 

(3)  Formulating  budgets  and 
controlling  their  execution; 

(4)  Administering  human  resource 
policies,  facilities  and  logistical  support; 
and 

(5)  Contracting. 

b.  Serves  as  the  Services's  Chief 
Financial  Officer,  and  in  that  capacity 
establishes,  practices,  procedures, 
standards,  and  controls  for  the  Service's 
financial  systems. 


c.  Supervises  the  following  Assistant 
Commissioners:  Finance/Controller. 
Planning  and  Research.  Procurement, 
and  Human  Resources  and  Support. 

d.  As  designated  by  the  Commissioner 
or  Deputy  Commissioner,  represents  the 
Service  to  other  executive  branch 
agencies,  the  Congress,  other  tax 
authorities,  and  the  public  on 
Servicewide  planning,  management  of 
resources,  and  major  cross-functional 
issues. 

7.  Chief  Information  Officer.  The 
Chief  Information  Officer  is  the 
principal  advisor  to  the  Commissioner 
and  Deputy  Commissioner  on 
Servicewide  information  resources  and 
technology  management.  The  Chief 
Information  Officer  is  responsible  for 
the  following  activities. 

a.  Serves  as  the  Service's  main 
spokesperson  on  the  planning  and 
management  of  information  resources, 
including: 

(1)  Strategic  technology  planning: 

(2)  Data  administration; 

(3)  Technology  standards;  and 

(4)  Telecommunications. 

b.  Establishes  policies  and  standards 
affecting  these  functions  and  the 
development  and  acquisition  of 
computer  hardware  and  software. 

c.  Provides  the  focus  for  technology 
management  within  the  Service  and 
plays  an  essential  role  in  shaping 
technology  goals  and  programs  and 
fostering  a  shared  commitment  to  them. 

d.  Supervises  the  Assistant 
Commissioner  (Information  Systems 
Development)  and  the  Assistant 
Commissioner  (Information  Systems 
Management). 

e.  As  designated  by  the  Commissioner 
or  Deputy  Commissioner,  represents  the 
Service  to  other  executive  branch 
agencies,  the  Congress,  other  tax 
authorities,  and  the  public  on 
Servicewide  information  resources  and 
technology  management  and  major 
crossfunctional  issues. 

8.  Chief  Inspector.  The  Chief  Inspector 
shall,  to  ensure  objectivity  and  integrity, 
report  directly  to  the  Commissioner. 

9.  Chief  Counsel.  The  Office  of  Chief 
Counsel  is  an  o^ice  within  the 
Department  of  the  Treasury  Legal 
Division.  The  Chief  Counsel,  pursuant  to 
delegated  authority  from  the  General 
Counsel,  is  authorized  to  take  necessary 
action  on  certain  personnel  and 
administrative  matters  pertaining  to  the 
Office  of  Chief  Counsel,  including  but 
not  limited  to  those  for  the  appointment, 
classification,  promotion,  demotion, 
reassignment,  transfer  or  separation  of 
officers  or  employees;  however,  all 
personnel  and  administrative  matters 
concerning  Senior  Executive  Service  or 
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Performance  Management  Recognition 
System  employees  in  the  Offices  of 
Associate  Chief  Counsel  (International). 
(Domestic),  and  (Employee  Benefits  and 
Exempt  Organizations)  whose  primary 
duties  do  not  involve  litigation,  and  the 
Office  of  the  National  Director  of 
Appeals,  shall  be  approved  by  the 
Commissioner  of  Internal  Revenue  prior 
to  implementation. 


a.  The  National  Director  of  Appeals  is 
supervised  by  the  Chief  Counsel.  The 
Commissioner  of  Internal  Revenue 
exercises  line  supervision  over  the  Chief 
Counsel  for  this  function. 

b.  The  Commissioner  of  Internal 
Revenue  will  exercise  the  Service's  final 
authority  concerning  substantive 
interpretation  of  the  tax  laws  as 
reflected  in  legislative  and  regulatory 


proposals,  revenue  rulings,  letter  rulings, 
and  technical  advice  memoranda. 

10.  Cancellation.  This  Order 
supersedes  Treasury  Order  150-02, 
"Establishment  of  Certain  Offices  in  the 
National  Office  of  the  Internal  Revenue 
Service,"  dated  December  10. 1990. 
Nicholas  F.  Brady, 
Secretary  of  the  Treasury. 
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iNumb«r10O-101 

Designation  of  the  Under  Secretary  for 
International  Affairs  To  Serve  on  the 
Environment  for  the  Aniericas  Board 

October  4.  1991. 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  Treasury,  including 
the  authority  in  31  U.S.C.  321(b).  and 
pursuant  to  section  610  of  the 
Agricultural  Trade  Development  and 
Assistance  Act  of  1954.  as  amended,  and 
section  4(a)  of  Executive  Order  12757, 1 
hereby  designate  the  Under  Secretary 
for  International  Affairs  to  serve  as  my 
representative  on  the  Environment  for 
the  Americas  Board.  The  Under 
Secretary  for  International  Affairs  may 
exercise  any  power  and  perform  any 
function  and  duty  that  I  am  authorized 
to  exercise  and  perform  as  a  member  of 
the  Environment  for  the  Americas 
Board,  with  authority  to  redelegate  such 
authority. 
Nicholas  F.  Brady. 
Secretary  of  the  Treasury- 
|FR  Doc.  91-24722  Filed  lO-U-91:  8;45  am| 

BILUNG  COOE  W10-2S-M 


Office  of  Thrift  Supervision 

Atascosa  Federal  Savings  Bank; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Atascosa  Federal 
Savings  Bank,  Jourdanton.  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  receiver  for 
the  Association  on  August  2, 1991. 

Dated:  October  8. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
|FR  Doc.  91-24710  Filed  10-11-91;  8:45  am) 

BILLING  COOE  •72«-41-«l 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  ExhitHtJon;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19. 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29, 1978).  and 
Delegation  Order  No.  85-5  of  June  27. 


1985  (50  FR  27393.  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Nicolas 
Lancret/1690-1743"  (see  list  '),  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Frick 
Collection.  New  York,  New  Yoric. 
beginning  on  or  about  November  19. 
1991.  to  on  or  about  January  12, 1992. 
and  at  the  Kimbell  Art  Museum,  Fort 
Worth,  Texas,  beginning  on  or  about 
February  15. 1992,  to  on  or  about  April 
12, 1992.  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  October  9. 1991. 
R.  Wallace  Stuait 
Acting  General  Counsel. 
|FR  Doc.  91-24774  Filed  10-11-91: 8:45  am) 

BILLING  COOE  S23(Mlt-«i 


Public  and  Private  Non-Profit 
Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities 

agency:  United  States  Information 

Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a  request 
for  proposals  from  public  and  private 
nonprofit  organizations  in  support  of 
seven  projects  that  have  been  initiated 
by  E/P.  Interested  applicants  are  urged 
to  read  thecomplete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals. 

DATES:  This  action  is  effective  from  the 
publication  date  of  this  notice  through 
November  29  1991. 

APPLICATION  DEADLINES:  All  copies  must 
be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  on  Friday,  November 
29. 1991.  Proposals  received  by  the 
Agency  after  this  deadline  will  not  be 
eligible  for  consideration.  Faxed 
documents  will  not  be  accepted,  nor  will 
documents  postmarked  November  29. 
1991.  but  received  at  a  later  date. 
ADDRESSES:  The  original  and  15  copies 
of  the  completed  application,  including 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mi.  Lorie  |.  Nierenber^  of  the  Office  of 
the  General  Counsel  of  USIA.  The  telephone 
numt>er  is  202/619-6975.  and  the  address  is  U.S. 
Information  Agency.  301  Fourth  Street.  SW..  room 
700.  Washington.  DC  20547. 


required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Office  of  the  Executive  Director 
(E/X),  attn:  Citizen  Exchanges — 
Initiatives,  room  336.  301  4th  Street  SW., 
Washington.  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Office  of  Citizen  Exchanges.  Bureau 
of  Educational  and  Cultural  Affairs. 
United  States  Information  Agency,  301 
4th  Street  SW.,  Washington.  DC  20547. 
To  facilitate  the  processing  of  your 
request,  please  include  the  name  of  the 
appropriate  USIA  Program  Officer,  as 
identified  on  each  announcement,  on  all 
inquiries  and  correspondence. 

SUPPLEMENTARY  INFORMATION:  The 
Office  of  Citizen  Exchanges  of  the 
United  States  Information  Agency 
(USIA)  announces  a  program  to 
encourage,  through  limited  awards  to 
nonp>rofit  institutions,  increased  private 
sector  commitment  to  and  involvement 
in  international  exchanges.  (All 
international  participants  will  be 
nominated  by  USIS  personnel  overseas 
and  selected  by  USIA.)  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life.  Awarding  of  any  and  all  grants  is 
contingent  upon  the  availability  of 
funds. 

Summary  of  Initiative  Award  Program 
Ideas 

Ecology  Activism  in  the  Baltic  Nations 

The  Office  of  Citizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
proposes  the  development  of  a  five- 
week  program  in  the  field  of  civil 
environmental  activism  in  the  Baltic 
nations  of  Estonia.  Latvia,  and 
Lithuania.  Six  Americans  will  be 
sponsored  to  go  to  the  Baltics  for  two 
weeks,  and  12  Baltic  professionals  will 
spend  three  weeks  in  the  U.S.  The 
program,  tentatively  scheduled  for 
Winter  of  1991.  will  show  how  our 
American  free  society  deals  with 
ecological  and  conservation  issues  on  a 
non-governmental  basis. 

A  U.S.  not-for-profit  institution  will 
design  this  exchange  program  to  take 
place  in  both  the  U.S.  and  the  Baltic 
countries.  The  grantee  will  select  the 
American  participants.  The  foreign 
participants  will  be  selected  by  the 
United  States  Information  Agency 
(USIA)  with  the  cooperation  of  its  posts 
with  the  advice  of  the  grantee 
institution. 

The  E/P  Program  Officer  for  this 
project  is  Ludmila  Foster. 
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Asset  Seizure  Laws  and  the  Protection 
of  Individual  Rights 

The  OfTice  of  Citizen  Exchanges 
proposes  the  development  of  a  two- 
week  program  for  up  to  12  participants 
from  Australia.  Hong  Kong,  Indonesia. 
Malaysia.  Singapore  and  Thailand.  This 
exchange  program  will  explain  and 
encourage  the  passage  of  legislation  on 
asset  seizure  and  conspiracy  which 
meets  (he  needs  of  law  enforcement 
agencies  without  infringing  upon 
individual  rights  and  civil  liberties,  using 
the  U.S.  experience  as  a  case  study.  The 
grantee  may  be  asked  to  follow  up  this 
program  with  visits  to  one  or  more  of  the 
participating  countries  and  should 
include  suggestions  for  these  visits  in 
both  the  program  outline  and  in  the 
budget. 

A  U.S.  not-for-pront  institution  will 
design  this  program  and  select  the 
American  speakers.  The  participants 
will  be  nominated  by  USIS  personnel 
overseas  and  selected  by  the  United 
States  Information  Agency  (USIA). 

The  E/P  Program  Officer  for  this 
project  is  Hugh  Ivory. 

Project  for  Professional  Development  of 
Media  Managers  in  Francopone  Africa 

The  Office  of  Citizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
proposes  the  development  of  a  two-day 
exchange  program  for  up  to  12 
newspaper  publishers  and  managing 
editors  from  Francophone  Africa.  The 
project  will  examine  journalistic 
standards  and  ethics  practiced  in  the 
United  States  and  develop  business 
management  strategies  for  independent 
African  newspapers  operating  under 
new  press  freedoms  gained  through 
recent  democratic  reforms.  The  first 
phase  of  the  program,  approximately 
three  weeks  in  duration,  will  examine 
newspaper  publication  as  a  business 
enterprise  and  will  identify  management 
strategies  for  strengthening  journalism 
skills  for  staff  reporters.  This  program 
segment  will  provide  a  forum  for 
identifying  objectives  for  follow-on 
activities  to  take  place  in  each 
participating  country.  During  Phase  II. 
U.S.  consultants  will  conduct  intensive 
workshops  designed  to  sharpen 
business  management  skills  and  develop 
strategies  for  promoting  journalistic 
excellence. 

A  U.S.  not-for-profit  institution  will 
design  and  execute  the  program  and 
select  the  American  speakers.  The 
institution  should  demonstrate  extensive 
experience  and  success  in  coordinating 
international  exchange  programs  for 
senior-level  foreign  visitors.  The 
potential  grantee  should  have 
substantive  working  relationships  with 


U.S.  public  and  private  sector 
organizations  responsible  for  promoting 
journalistic  professionalism  and 
successful  business  management. 
African  participants  will  be  nominated 
by  overseas  personnel  of  the  United 
States  Information  Service  (USIS)  and 
selected  by  the  United  States 
Information  Agency  (USIA).  The 
program  will  take  place  in  the  spring  of 
1992. 

The. E/P  Program  Officer  for  this 
project  is  Stephen  Taylor. 

Nicaragua n  Television  Media 
Internship  Program 

The  Office  of  Citizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
proposes  a  two-way  exchange  program 
for  newscasting  and  production 
personnel  of  Nicaragua's  national 
television  system.  Sistema  Nacional  de 
Television  (SNTV)  and  two  American 
specialists.  The  first  phase  of  the 
program  would  include  up  to  eight 
newswriters  and  broadcasters  and  up  to 
eight  television  producers  from  SNTV. 
These  participants  would  attend 
seminars  and  workshops  at  SNTV  in 
Managua  led  by  two  American 
specialists.  Subsequently,  six  of  these 
Nicaraguan  participants  would  take  part 
in  internships  in  the  U.S.  which  would 
focus  on  improving  newscasting  and 
studio  production  of  news  and  current 
affairs  programming  of  SNTV. 

A  U.S.  nonprofit  institution  would 
design  and  execute  the  program  and 
select  the  American  specialists.  The 
institution  should  demonstrate  extensive 
experience  and  success  in  coordinating 
international  exchange  programs  for 
Latin  American  visitors.  The 
participants  would  be  nominated  by 
United  States  Information  Service 
personnel  in  Managua  and  selected  by 
the  United  States  Information  Agency. 

The  E/P  Program  Officer  for  this 
project  is  Sandra  Wyatt. 

Mongolian  Journalists  Project 

The  Office  of  Citizen  Exchanges 
proposes  a  two-way  exchange  beginning 
with  a  21  day  program  for  up  to  six 
Mongolian  journalists  (four  print,  two 
electronic),  designed  to  give  them  a 
greater  understanding  of  the  U.S. 
electoral  process;  the  role  of  the  media 
in  the  election  process:  the  role  of 
interest  groups  and  citizens:  and  the  role 
of  public  debate  and  lobbying. 

Tentatively  scheduled  for  Spring  1992, 
the  project  should  provide  these 
participants  with  a  working  knowledge 
of  American  attitudes  towards  such 
things  as  journalistic  ethics, 
investigation,  rules  of  attribution.and 
background  briefings.  A  U.S.  not-for- 
profit  institution  will  design  this 


program  and  select  the  American 
speakers.  The  participants  will  be 
nominated  by  staff  of  the  American 
Embassy  in  Ulaan  Baatar. 

The  E/P  Program  Officer  for  this 
project  is  Hugh  Ivory. 

University— Industry  Partnerships 

In  support  of  an  Asian-Pacific 
Economic  Cooperation  (APEC) 
Initiative — "Partnership  for 
Education" — announced  by  Secrefarj-  of 
State  James  Baker  at  the  July  1990  APEC 
Ministerial  meeting  in  Singapore,  the 
Office  of  Citizen  Exchanges  proposes 
the  development  of  a  program  focusing 
on  the  relationship  between  Industry 
and  the  University  in  the  development 
of  a  viable  work  force.  Participants 
would  be  business  leaders  and 
university  and  Ministry  of  Higher 
Education  officials  involved  in  business 
education  from  selected  APEC 
countries.  This  project  will  have  two 
parts.  In  the  initial  phase,  up  to  10 
participants  will  come  to  the  United 
States  to  learn  about  the  ways  in  which 
American  universities  and  corporations 
interact  for  their  mutual  benefit  and  the 
benefit  of  society  as  a  whole.  The 
grantee  institution  will  then  select  up  to 
three  American  specialists  to  follow  up 
this  program  several  months  later  with 
visits  to  some  of  the  nations  represented 
to  conduct  activities  to  be  decided 
during  the  first  phase.  A  U.S.  not-for- 
profit  institution  will  design  this 
program  and  select  the  American 
speakers  and  participants.  The  APEC 
participants  will  be  nominated  by  U.S. 
Information  Service  (USIS)  personnel 
overseas  and  selected  by  the  United 
States  Information  Agency  (USIA).  This 
program  is  designed  to  complement 
programs  sponsored  by  the  Agency  for 
International  Development. 

The  E/P  Program  Officer  for  this 
project  is  Hugh  Ivory. 

Justice  and  Journalism  (Mexico) 

The  Office  of  Citizen  Exchanges  (E/P) 
of  the  United  States  Information  Agency 
proposes  the  development  of  a  study/ 
observation  tour  for  up  to  10  senior 
newspaper  writers,  international  editors 
and  columnists  from  Mexico.  The  10  to 
12  day  program  would  examine  the 
structure  and  functioning  of  the  U.S. 
criminal  justice  system.  Through 
discussions  with  U.S.  journalists,  the 
program  would  examine  legal  affairs 
reporting  as  a  journalistic  specialty  and 
analyze  media-government  relations  In 
the  United  States.  Using  specific  case 
studies,  the  program  would  illustrate  the 
process  of  criminal  procedure  and 
analyze  media  coverage  of  criminal 
trials.  Discussion  topics  should  include 
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U.S.  media  coverage  of  drug  abuse 
issues.  This  program  could  serve  as  the 
basis  for  a  future  project  in  which  U.S. 
journalism  professionals  would  travel  to 
Mexico  to  conduct  workshops  on  legal 
affairs  reporting  and  news  gathering 
techniques.  Program  proposals  should 
include  suggestions  for  the  follow-on 
activities  and  a  proposed  budget. 

A  U.S.  not-for-profit  institution  will 
design  and  execute  the  program  and 
select  the  American  speakers.  The 
institution  should  demonstrate  extensive 
experience  and  success  in  coordinating 
international  exchange  programs  for 
senior  level  foreign  visitors.  It  should 
also  exhibit  substantive  working 
relationships  with  U.S.  public  and 
private  sector  organizations  responsible 
for  analyzing  criminal  justice  issues  and 
journalistic  standards  and  ethics.  The 
Mexican  participants  will  be  nominated 
by  overseas  personnel  of  the  United 
States  Information  Service  (USIS)  and 
selected  by  the  United  States 
Information  Agency  (USIA).  The 
program  will  take  place  in  the  spring  of 
1992. 

The  E/P  Program  Officer  for  this 
project  is  Stephen  Taylor. 

Funding  and  Budget  Requirements  for 
All  Submissions 

Since  USIA  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
support.  Applications  should 
demonstrate  substantial  financial  and 
in-kind  supporting  using  a  three-column 
format  that  clearly  displays  cost-sharing 
support  of  proposed  projects.  Those 
budgets  including  funds  from  other 
sources  should  provide  firm  evidence  of 
the  funds.  The  required  format  follows: 


USIA 
support 


I      Cost 
I    sharing 


Total 


Total- 


Funding  assistance  is  limited  to 
project  costs  as  defined  in  the  Project 
Proposal  Information  Requirements 
(OMB  »3116-0175,  provided  in 
application  packet)  with  modest 
contributions  to  defray  total 
administrative  costs  (salaries,  benefits, 
other  direct  and  indirect  costs).  USIA- 
funded  administrative  costs  are  limited 
to  22  (twenty-two)  per  cent  of  the  total 
funds  requested.  The  recipient 
institution  may  wish  to  cost-share  any  of 
these  expenses. 

Organizations  with  less  than  four 
years  experience  in  conducting 
international  exchange  programs  are 
limited  to  S60.000  of  USIA  support,  and 


their  budget  submissions  should  not 
exceed  this  amount.  (Awarding  of  any 
and  all  grants  is  contingent  upon  the 
availability  of  funds.) 

Application  Requirements 

Detailed  concept  papers  and 
application  materials  may  be  obtained 
by  writing  to:  The  Office  of  Citizen 
Exchanges  (E/P),  United  States 
Information  Agency,  room  216,  301  4th 
Street  SW.,  Washington,  DC  20547. 

Attention:  (Name  of  the  appropriate 
E/P  Program  Officer) 

Inquiries  concerning  technical 
requirements  are  welcome. 

Proposals  must  contain  a  narrative 
which  includes  a  complete  and  detailed 
description  of  the  proposed  program 
activity  as  follows: 

1.  A  brief  statement  of  what  the 
project  is  designed  to  accomplish;  how  it 
is  consistent  with  the  purposes  of  the 
USIA  award  program;  and  how  it  elates 
to  USIA's  mission. 

2.  A  concise  description  of  the  project, 
spelling  out  complete  program  schedules 
and  proposed  itineraries,  who  the 
participants  will  be,  where  they  will 
come  from  and  how  they  will  be 
selected. 

3.  A  statement  of  what  follow-up 
activities  are  proposed;  how  the  project 
will  be  evaluated;  what  groups,  beyond 
the  direct  participants,  will  benefit  from 
the  project  and  how  they  will  benefit. 

4.  A  detailed  three-column  budget. 

5.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion,  Primary  Covered  and  Lower 
Tier  Covered  Transactions,  forms  lA- 
1279  and  IA-1289. 

6.  Compliance  with  office  of  Citizen 
Exchanges  Additional  Guidelines  for 
Conferences  (if  applicable). 

7.  Compliance  with  Travel  Guidelines 
for  organizations  Inside  and  Outside 
Washington,  DC  (if  and  as  applicable). 

8.  For  proposals  requesting  $100,000  or 
more.  Certification  for  Contracts,  Grants 
and  Cooperative  Agreements,  form  M/ 
KG-13. 

9.  For  proposals  requesting  $100,000  or 
more.  Disclosure  of  Lobbying  Activities 
(OMB  «0348-0046). 

Note:  All  required  fomis  will  be  provided 
with  the  application  packet. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  an  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  Agency's  Office  of 


General  Counsel,  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 
rigor,  and  relevance  to  Agency  mission. 

2.  Institution  Reputation/Ability/ 
Evaluations:  Institutional  recipients 
should  demonstrate  potential  for 
program  excellence  and/or  track  record 
of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG).  Relevant  evaluation 
results  of  previous  projects  are  part  of 
this  assessment. 

3.  Project  Personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 

4.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  rigor  and 
logistical  capacity. 

5.  Thematic  Expertise:  Proposal 
should  demonstrate  expertise  in  the 
subject  area  which  guarantees  an 
effective  sharing  of  information. 

6.  Cross-Cultural  Sensitivity/Area 
Expertise:  Evidence  of  sensitivity  to 
historical,  linguistic,  and  other  cross- 
cultural  factors;  relevant  knowledge  of 
geographic  area. 

7.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposal  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties. 

9.  Cost-Effectiveness:  The  overhead 
and  administrative  components  should 
be  kept  as  low  as  possible.  All  other 
items  should  be  necessary  and 
appropriate  to  achieve  the  program's 
objectives. 

10.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
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exchange  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

12.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notiflcation 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  15, 1992.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  October  2. 1991. 
William  Glada. 

Associate  Director.  Bureau  of  Educational 

and  Cultural  Affairs. 

|FR  Doc.  91-24657  Filed  10-11-91:  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552b(e)(3). 


DEPARTMENT  OF  ENERGY 
FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice  of  Closed  Meeting 
October  9, 1991. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-409).  5  U.S.C.  552b: 
DATE  AND  TIME:  October  16, 1991. 

9:00  a.m. 
PLACE:  825  North  Capitol  Street.  N.E.. 
Room  9306,  Washington,  D.C.  20426. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

(1)  Project  No.  4632.  Clifton  Power 

Corporation 

(2)  Docket  No.  1N83-2-000,  Various  Producer- 

Owned  Natural  Gas  Processing  Plants 
(.1)  Docket  No.  CP91-2315-000.  Boston  Gas 
Company 
Distrigas  of  Massachusetts  Corporation 
Docket  No.  CP91-1111-000,  Algonquin  Gas 
Transmission  Company 
(•1)  Docket  No.  CP91 -1253-000,  WestGas 
Interstate,  Inc. 

(5)  Docket  No.  CP91-3091-000.  Questar 

Pipeline  Company 

(6)  Docket  Nos.  CP73-108  and  CP87-134-000. 

Transwestern  Pipeline  Company 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell.  Secretary, 
Telephone  (202)  208-0400. 
Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  91-24873  Filed  10-10-91: 12:07  pm) 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 
FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice 
October  9, 1991. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409),  5  U.S.C.  552b: 
DATE  AND  TIME:  October  16, 1991, 10:30 
a.m.  (Approximate  time  following  closed 
meeting). 

place:  825  North  Capitol  Street  N.E., 
Room  9306.  Washington,  D.C.  20426. 
status:  Open. 
MATTERS TO  BE  CONSIDERED:  Agenda. 


Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell,  Secretary, 
Telephone  (202)  208-0400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  945th  Meeting — 
October  16, 1991,  Regular  Meeting  (10:30  a.in.) 

CAH-1. 

Omitted 
CAH-2. 
Project  No.  2756-035,  Burlington  Electric 
Ciepartment  Winooski  One  Partnership 
CAH-3. 
Project  No.  2389-^X)7,  August  Development 
Corporation  and  Edwards  Manufacturing 
Company,  Inc. 
CAH-4. 

Project  No.  8121-003,  Warren  B.  Nelson 
CAH-5. 

Omitted 
CAH-6. 

Project  No.  3188-005,  Joseph  M.  Keating 
CAH-7. 

Project  No.  3194-010,  Joseph  M.  Keating 
CAH-8. 
Project  No.  6188-014,  Camille  E.  Held, 
Walter  B.  Held.  A.W.  Stuart  Trust,  W. 
Titus  Nelson  and  Dale  E.  Grenoble 
CAH-9. 
Docket  .No.  EL90-33-000,  McRay  Energy 
Inc. 

Consent  Agenda — Electric 

CAE-1. 

Omitted 
CAE-2. 
Docket  No.  EROl -499-001,  Pacific  Gas  and 
Electric  Company 
CAE-3. 
Docket  No.  ER84-75-012  (Phase  I), 
Southern  California  Edison  Company 
CAE-4. 
Docket  Nos.  ER91-150-002  and  EL91-29- 
001,  Southern  Company  Services,  Inc. 
CAE-5. 
Docket  No.  EL89-53-001,  Blue  Ridge  Power 
Agency,  Central  Virginia  Electric 
Cooperative,  Inc.  and  Craig-Botetourt 
Electric  Cooperative,  Inc.  v.  Appalachian 
Power  Company 
Docket  Nos.  ER90-132-001  and  ER90-133- 
001,  Appalachian  Power  Company 
CAE-6. 
Docket  Nos.  EL89-7-001  and  FA8&-63-001, 
Louisiana  Power  &  Light  Company 
CAE-7. 
Docket  Nos.  EL91-25-000  and  EC91-10-000, 
Doswell  Limited  Partnership 
CAE-8. 
Omitted 


CAE-9. 
Docket  No.  EL91-28-000,  North  Carolina 
Electric  Membership  Corporation  and 
Brunswick  Electric  Membership 
Corporation  v.  Carolina  Power  &  Light 
Company 
Docket  No.  EL91-54-000,  Carolina  Power  & 
Light  Company 
CAE-10, 
Docket  No.  ER9O-587-O00,  Nevada  Power 
Company 
CAE-1 1. 

Docket  Nos.  ER91-143-004  and  EL91-15- 
004,  Public  Ser\ice  Company  of  New 
Hampshire 
CAE-1 2. 
Docket  No.  ER91-306-000,  Kanawha  Valley 
Power  Company 
CAE-1 3. 

Docket  Nos.  ER90-349-000,  ER90-406-003  . 
and  ER91-21-003,  Northern  States  Power 
Company  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin) 

Consent  Agenda — Oil  and  Gas 

CAG-1. 
Docket  No.  RP89-183-033,  Williams 
Natural  Gas  Company 
CAG-2. 

Omitted 
CAG-3. 
Docket  No.  RP91-223-000,  Trunkline  Gas 
Company 
CAG-4. 

Omitted 
CAG-5. 
Docket  No.  RP86-10-011,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-6. 
Docket  Nos.  RP89-251-016  and  TA90-1-1- 
012,  Alabama-Tennessee  Natural  Gas 
Company 
CAG-7. 
Docket  No.  RP84-13-006,  Michigan 
Consolidated  Gas  Company-Interstate 
Storage  Division 
CAG-8. 
Docket  No.  RP91-159-000,  Florida  Gas 
Transmission  Company 
CAG-9. 
Docket  Nos.  TA84-2-37-012  and  FA84-9- 
000,  Northwest  Pipeline  Corporation 
CAG-10. 
Docket  No.  TA91-1-49-002,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-11. 
Docket  No.  TA91-1-27-002,  North  Penn 
Gas  Company 
CAG-12. 
Docket  Nos.  TQ90-3-32-001,  003,  RP90- 
126-001  and  003,  Colorado  Interstate  Gas 
Company 
CA013. 
Docket  No.  GT91-25-001,  Viking  Gas 
Transmission  Company 
CAG-14. 

Omitted 
CAG-1 5. 
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Docket  No.  RP91-183-001.  Midwestern  Ca« 
Transmission  Company 
CAG-18. 
Docket  No.  RPgi-19&-001.  Colorado 
Interstate  Gas  Company 
CAG-17. 

Omitted 
CAG-18. 

Omitted 
CAG-19. 
Docket  No.  RP91-189-0(n,  Midwestern  Gas 
Transmission  Company 
CAG-20. 
Docket  No.  RP91-194-001.  Algonquin  Gas 

Transmission  Company 
Docket  No.  RP91-195-001,  Texas  Eastern 
Transmission  Corporation 
CAG-21. 

Omitted 
CAG-22. 
Docket  Nos.  RP84-42-013.  United  Gas  Pipe 
Line  Company 
CAG-23. 

Omitted 
CAG-24. 
Docket  No.  RP91-162-001.  El  Paso  Natural 
Gas  Company 
CAG-25. 
Docket  No.  TA91-1-86-O01.  Pacific  Gas 
Transmission  Company 
CAG-28, 
Docket  No.  TM91-8-29-002. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-27. 
Docket  No.  TM91-1O-17-O01.  TM91-11-17- 
001  and  RP91-72-006.  Texas  Eastern 
Transmission  Corporation 
CAG-28. 
Docket  No.  TA91-1-28-O03.  Panhiindle 
Eastern  Pipe  Line  Company 
CAG-29. 
Docket  No.  RP81-85-003.  Trunkline  Gas 
Company 
CAG-30. 
Docket  Nos.  RP91 -103-005.  000,  001.  002. 
003.  004.  RP88-205-000.  001.  002.  003,  004. 
005.  TM89-1-1-000,  001,  002,  TM89-2-1- 
000.  TM89-3-1-000,  TM89-5-1-000,  and 
TM90-2-1-000,  Alabama-Tennessee 
Natural  Gas  Company 
CAG-31. 
Docket  No.  PR91-1S-000,  Aquila  Gas 
Systems  Corporation 
CAG-32. 
Docket  No.  PR90-8-000.  Magnolia  Pipeline 
Corporation 
CAG-33, 
Docket  No.  PR91-3-000,  Five  Flags  Pipe 
Line  Company 
CAG-34. 
Docket  No.  RI8&-30-005,  Phillips  60  Natural 
Gas  Company 
CAG-35, 
Docket  No.  RI90-46-000.  Unocal 
Exploration  Corporation 
CAG-36. 
Docket  No.  GT91-16-000.  Mississippi  Oil 
and  Gas  Board  Tight  Formation 
Determination.  Mississippi-4  LT-3 
Tuscaloosa  Formation  in  the  Maxie 
Field.  FERC  No.  ID91-07190T 
CAG-37. 
Docket  No.  GP91-17-000,  Oklahoma 
Corporation  Commission  Tight 
Formation  Determination.  FERC  No. 
JD91-07085T 


CAG-38. 
Docket  No.  CP91-1 379-001.  Kern  River  Gas 
Transmission  Company 
CAG-39. 
Docket  No.  CP87-75-004.  Tennessee  Gas 
Pipeline  Company 
CAG-40. 
Docket  Nos.  CP81-1 07-031.  CP83-403-014. 
RP85-169-044,  CP87-285-004,  CP88-422- 
002  and  CP87-389-006.  CNG 
Transmission  Corporation 
CAG-41. 
Docket  No.  CP87-75-005,  Tennessee  Gas 
Pipeline  Company 
CAG-42. 
Docket  No.  CP87-75-006.  Tennessee  Gas 
Pipeline  Company 
CAG-43. 
Docket  No.  CP87-358-004.  Tennessee  Gas 

Pipeline  Company 
Docket  No.  CP87-428-004.  CNG 
Transmission  Corporation 
CAG-44. 
Docket  No.  CP90-1 169-001.  Michigan 

Consolidated  Gas  Company 
Docket  No.  CP90-2164-001.  Natural  Gas 

Pipeline  Company  of  America 
Docket  Nos.  CP77-253-028  and  CP91-231- 
001,  Panhandle  F^istem  Pipe  Line 
Company 
CAG-45. 
Docket  No.  CP91 -1448-001,  The  Peoples 
Natural  Gas  Company 
CAG-4e. 
Docket  No.  CP89-634-008.  Iroquois  Gas 

Transmission  System.  LP. 
Docket  Nos.  CP89^29-O00  and  001. 
Tennessee  Gas  Pipeline  Company 
CAG-47. 
Docket  Nos.  RP89-1 86-006,  RP9a-20-004. 
RP86-35-015.  016.  CP66-110-042.  CP81- 
225-011.  CP87-164-009.  CP87-467-009. 
CP87-474-010.  CP8&-1 45-003.  CP88-307- 
009.  CP88-310-007,  CP88-397-007,  CP88- 
539-007.  CP88-599-006.  CP88-719-003. 
CP88-826-004,  CP89-1251-004,  CP89- 
1331-002,  CP89-1681-005,  CP89-1947-002, 
CP89-219fr-002,  CP89-2197-002,  CP89- 
335-002,  CP9(>-168-002,  CP90-355-002 
and  CP89-219&-004.  Great  Lakes  Gas 
Transmission  Company 
CAG--W. 
Docket  Nos.  CP91-3120-000  and  CP91- 
3121-000.  Texas  Eastern  Transmission 
Corporation 
CAG-49. 
Docket  No.  CP89-524-O03,  City  of 
Gallaway,  Tennessee 
CAG-50, 

Omitted 
CAG-51. 
Docket  No.  CP91-2937-000.  Colorado 
Interstate  Gas  Company 
CAG-52. 
Docket  No.  CP91 -2856-000.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-S3. 
Docket  No.  CPgi-3143-000.  Arkia  Energy 
Resources,  a  division  of  Arkla.  Inc. 
CAG-54. 
Docket  No.  CP91-2562-O00.  Northwest 
Pipeline  Company 
CAG-5S. 
Docket  Nos.  CP91 -569-000  and  001. 
Transcontinental  Gas  Pipe  Line 
Corporation 


CAC-Sa 
Docket  No.  CP91-1607-00a  Portland 
General  Electric  Company  and  KB 
Pipeline  Company 
CAG-57. 
Docket  Nos.  CP91-1 573-000.  CP91-1547- 
000.  CP91-1575-000  and  CP91-1576-00a 
Southern  Natural  Gas  Company 
CAG-58. 
Docket  No.  CP91 -131 4-000.  Amerada  Hess 
Corporation 
CAG-59. 
Docket  Nos.  CP89-460-000.  001.  003.  006. 
007  and  CP90-1-000.  Pacific  Gas 
Transmission  Company 
CAG-ea 
Docket  No.  CP9O-265O-000,  Cascade 
Natural  Gas  Corporation 
CAG-61. 
Docket  No.  PR91-19-000.  Arkla  Fjierg> 
Resources,  a  division  of  Arkla,  Inc. 
CAG-62. 
Docket  No.  CP91 -2021 -000.  Questar 
Pipeline  Company 
CAG-63. 
Docket  No.  CP91-1 117-000.  Tom  Brown. 
Inc. 

Hydro  Agenda 
II-l. 
Reserved 

Electric  Agenda 
F,-l. 
Docket  No.  ER91-457-001.  Central  Maine 
Power  Company.  Order  on  rehearing 
concerning  late-nied  rates. 
E-2. 
Docket  No.  EL91-52-000.  California  Energy 
Company,  Inc.  Order  on  request  for 
enforcement  of  PURPA  regulations. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Docket  Nos.  RP91-143-000.  001  and  OUo, 
Great  Lakes  Gas  Transmission  Limited 
Partnership.  Order  concerning  issues  of 
roUed-in  is  incremental  rates  for  new 
facilities. 

PR-2. 
Docket  Nos.  RP89-186-000  and  RP90-2O- 
000.  Great  Lakes  Gas  Transmission 
Limited  Partnership.  Order  on  initial 
decision. 

//.  Producer  Matters 

PR-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 
Lois  0.  Cashell. 
Secretary. 

|FR  Doc  91-24874  Filed  10-10-91: 12.-07  pm| 
wujNG  cooc  cnr-oi-ii 

FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  DATE  10:00  a.m.,  October  22. 
1991. 
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PLACE:  5th  Floor.  Conference  Room.  805 
Fifteenth  Street,  N.W..  Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
Septeml)er  16. 1991.  Board  meeling. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  KPMG  Peal  Marwick  audit 
reports  entitled  "Pension  and  Welfare 
Benefits  Administration  Review  of  Backup. 
Recovery,  and  Contingency  Planning  of  the 
Thrift  Savings  Plan  at  the  United  States 
Department  of  Agriculture,  Office  of  Finance 
and  Management.  National  Finance  Center" 
and  "Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift  Savings 
Plan  [.oitns  Subsystem  at  the  United  Slates 
Departiiunt  of  Agriculture.  Office  of  Finance 
and  Mandgemenl.  National  Finance  Center." 

CONTACT  PERSON  FOR  MORE 
information:  Tom  Trabucco,  Director. 
Office  of  External  Affairs,  (202)  523- 
5660. 

Dated:  October  8. 1991. 
Francis  X.  Cavanaugh. 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

|FR  Doc,  91-24850  Filed  1(K10-91: 10:45  am| 

BtLUNG  CODE  6760-01-M 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10:00  a.m..  Tuesday. 
October  22, 1991. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission.  12th  and 
Constitution  Avenue,  NW..  Washington. 
D.C.  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Docket  No.  40131  (Sub-No.  1),  Ashley 
Creek  Phosphate  Company  v.  Chevron  Pipe 
Line  Company,  et  al. 

Finance  Docket  No.  22218,  Atchison, 
Topeka  &  Santa  Fc  Railway  Co. — Operating 
Afireemeut — Southern  Pacific  Co. 

Docket  No.  40385,  Huron  Valley  Steel  Corp. 
V.  CSX  Transportation,  Inc. 

Finance  Docket  No.  31363  (Sub-No.  1). 
Association  of  PtKl  Dock  Lontishoremen  v. 
The  Pittsburgh  and  Conneatit  Dock 
Company,  et  al. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  .\.  Dennis  Watson.  Office 
of  External  Affairs,  Telephone:  (202) 
275-7252,  TDD:  (202)  275-1721. 

Sidney  L  Strickland.  |r.. 

Secretary. 

|I-R  Doc.  91-24923  Filed  10-10-91;  3:25  pm| 

BILUMG  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

FOREIGN  CLAIMS  SETTLEMENT 

COMMISSION 

F.C.S.C,  Meeting  Notice  No.  1-92 

Notice  of  Meetings 

Announcement  in  Regard  to 

Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date.  Time,  and  Subject  Matter 

Thurs..  Oct.  24. 1991  at  10:30  a.m.— 
Consideration  of  Proposed  Decisions  on 
claims  against  Iran. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street,  NW.,  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
601  D  Street.  NW..  Room  10000. 
Washington.  DC  20579.  Telephone:  (202) 
208-7727. 

Dated  al  Washington.  D.C.  on  October  2. 
1991. 

ludith  H.  Lock. 
Administrative  Officer. 
IFR  Doc.  91-24825  Filed  10-10-91;  10:05  amj 

BtLUNG  CODE  4410-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  October  14. 1991. 

A  closed  meeting  will  be  held  on 
Tuesday.  October  15, 1991.  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items  listed 


for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  October 
15, 1991,  at  2:30  p.m.,  will  be: 

Regulatory  mailer  regarding  financial 
institutions. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

inotitution  of  administrative  proce«H]ingN  of 
an  enforcement  nature. 

Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  If 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Jonathan 
Gottlieb  at  (202)  272-2200. 

Dated:  October  9. 1991. 
lonalhan  G.  Katz, 
Secretary. 

jFR  Doc.  91-24936  Filed  10-10-91:  3:52  pm| 
BIUINQ  CODE  MIO-ei-M 

TENNESSEE  VALLEY  AUTHORITV 

(Meeting  No.  1443) 

TIME  AND  DATE:  10  a.m.  (CDT),  October 
16,1991. 

PLACE:  Classroom  323,  Browns  Ferry 
Nuclear  Plant  Training  Center,  Decatur, 
Alabama. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 
held  on  September  10, 1991. 

ACTION  ITEMS: 

.\ew  Business 

B — Purchase  Awards 

Bl.Coal  Purchase  for  Widows  Creek 
Power  Plant  (Requisition  24). 

B2.  Purchase  Contract  with  Voith  Hydro. 
Inc.,  for  Hydraulic  Turbine  Runners  for 
Wilson  Hydro  Plant  (Request  for  Proposal 
BS-79070C). 

B3.  Purchase  Contract  with  Voith  Hydro, 
Inc..  for  Hydraulic  Turbine  Runners  and 
Wicket  Gate  Lock  Assemblies  for 
Chickamatiga  Hydro  Plant  (Request  for 
Proposal  BF-70041C). 

C — Power 

Cl.  letter  Agreement  with  Kentucky 
Utilities  Company. 

E — Real  Property  Transactions 

F.I.  Acquisition  of  Property  Affocliiiij 
Approximately  100  Acres  in  Henry  and 
Benton  Counties,  Tennessee. 

E2.  Grant  of  Permanent  Easement  Affecting 
Approximately  1.57  Acres  of  Kentucky 
Reservoir  I^nd  in  Livingston  County, 
Kentucky. 

R3.  Sale  of  Permanent  Recreation  Easement 
Affecting  Approximately  0.07  Acre  of  Tellico 
Reservoir  Liind  in  Monroe  County. 
Tennessee 
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E4.  Sale  of  Permanent  Easement  AfTecling 
Approximately  0.049  Acre  of  Watts  Bar 
Reservoir  Land  in  Roane  County,  Tennessee. 

E5.  Sale  of  Permanent  Easement  Affecting 
Approximately  0.38  Acre  of  Martin 
Sul>station  Property  in  Weakly  County. 
Tennessee. 

Ea  Transfer  of  Approximately  558  Acres  of 
Ariemus.  Kentucky.  Power  Plant  Inventory 
Site  Property. 

F— Unclassified 

Fl.  Contract  with  Rust  Engineering  for 
Physical  Security  System  at  Watts  Bar 
Nuclear  Plant. 


F2.  Contract  with  Westinghouse  Electric 
Corporation  for  Completion  and  Startup 
Support  at  Watts  Bar  Nuclear  Plants. 

F3.  Contract  with  Westinghouse  Electric 
Corporation  for  Turbine  Components  for 
Shawnee  and  Kingston  Power  Plants. 

INFORMATION  ITEM: 

1.  Performance  Increases  for  Employees  on 
the  Manager  and  Specialist  Salary  Schedule: 
and  Salary  Adiuslment  and  Revision  to 
Salary  Structures  for  Manager  and  Specialist 
and  excluded  Positions. 

2.  TVA  Contribution  to  Cost  of  Retiree 
Medical  Coverage. 


CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alan  Carmichael. 
Manager.  Media  Relations,  or  a  member 
of  his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000.  Knoxville.  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  47&-M12. 

Dated:  October  9, 1991. 
Edwaid  S.  Christenbur}', 
Ceneral  Counsel  and  Secretary: 
|FR  Doc.  91-24831  Filed  10-10-91;  10K)6  amj 
BIUJMG  CODE  SIJO-OMi 


51762 


Corrections 


Federal  Register 

Vol.  56.  No.  199 

Tuesday.  October  1.5,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  prevKJusly 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  ttie  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER91-124-001, «t  al.l 

Missouri  Public  Service,  et  al.:  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Correction 

In  notice  document  91-10086  beginning 
on  page  19842,  in  the  issue  of  Tuesday, 
April  30, 1991,  on  page  19844,  in  the 
second  column,  in  the  file  line  at  the  end 
of  the  document,  "FR  Doc.  91-10089" 
should  read  "FR  Doc.  91-10086", 

BILLING  COOE  1S0$4)1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  271  and  272 

iFRL-3987-2| 

Louisiana;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Agency 

Correction 

In  rule  document  91-20121  beginning 
on  page  41958  in  the  issue  of  Monday, 
August  26, 1991,  make  the  following 
correction: 

On  page  41959,  in  the  first  column,  in 
the  first  full  paragraph,  in  the  second 
and  third  lines  "August  28. 1991."  should 
road  "October  25, 1991,". 

BILLIMG  COOC  150S-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

IDA  91-946 1 

Nonsubstantive  Amendment  of  Part  97 
of  the  Commission's  Rules  Governing 
the  Amateur  Radio  Service 

Correction 

In  rule  document  91-19511  beginning 
on  page  40800  in  the  issue  of  Friday, 
August  16, 1991,  and  corrected  on  page 
43964  in  the  issue  of  Thursday, 
September  5. 1991,  the  CFR  cite  should 
read  as  set  forth  above. 

BILLING  CODE  150S-01-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-91-3208;  FR2838-N-041 

Announcement  of  Historically  Black 
Colleges  and  Universities  Technical 
Assistance  Program  Competition 
Winners 

Correction 

In  notice  document  91-21675  beginning 
on  page  46202,  in  the  issue  of  Tuesday, 
September  10, 1991,  make  the  following 
correction: 

On  page  46203,  in  the  first  column,  in 
the  table,  in  the  second  column,  the 
grant  amount  for  "Mr.  ]oseph  A.  Lee" 
should  read  "97.931". 

BILLING  COOE  150S-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Request  for  Comments  on  the  Draft 
Proposed  Comprehensive  Outer 
Continental  Shelf  (OCS)  Natural  Gas 
and  Oil  Resource  Management 
Program  for  1992-1997 

Correction 

In  notice  document  91-4374  beginning 
on  page  7717  in  the  issue  of  Monday, 
February  25. 1991,  make  the  following 
correction  on  page  7731  in  the  file  line  at 


the  end  of  the  document:  "FR  Doc.91- 
4373"  should  read  "FR  Doc.  91-4374". 

BILLING  COOE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

I  Docket  No.  90-ASW-09;  Amdt.  39-8029;  AD 
90-03-10! 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.,  Models  204B, 
205A,  205A-1  Helicopters;  and  Certain 
Military  Model  UH-1A,  UH-1B,  UH-1E, 
UH-1F,  UH-1H,  UH-1L,  and  TH-1L 
Helicopters 

Correction 

In  rule  document  91-22575  beginning 
on  page  47377  in  the  issue  of  Thursday, 
September  19, 1991,  make  the  following 
corrections: 

1.  On  page  47377: 

a.  In  the  second  column,  in  the 
SUMMARY,  in  the  next  to  last  line, 
"moved"  should  read  "removed". 

b.  In  the  third  column,  under 
ADDRESSES,  and  FOR  FURTHER 
INFORMATION  CONTACT,  in  the  next  to 
last  lines,  each  time  it  appears.  "Forth" 
should  read  "Fort". 

2.  On  page  47378.  in  the  second 
column,  two  lines  above  the  signature. 
"Forth"  should  read  "Fort". 

BILUNG  CODE  1509-01-0 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4, 10, 102, 134,  and  177 

Proposed  Customs  Regulations 
Amendments  Regarding  Rules  of 
Origin  Applicable  to  Imported 
Merchandise 

Correction 

In  proposed  rule  document  91-23080 
beginning  on  page  48448  in  the  issue  of 
Wednesday.  September  25. 1991.  make 
the  following  corrections: 

1.  On  page  48449.  in  the  first  column, 
in  the  second  paragraph,  in  the  first  line 
"or"  should  read  "oi". 

2.  On  page  48450.  in  the  first  column, 
in  the  eighth  line,  "Automatic"  should 
read  "Automotive". 
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3.  On  the  same  page,  in  the  same 
column,  in  the  third  line  from  the 
bottom,  "imposed"  should  read 
"imported". 

4.  On  the  same  page,  in  the  3rd 
column,  in  the  16th  line,  "annealing" 
should  read  "annealed". 

§102.1    (Corrtcted] 

5.  On  page  48452,  in  the  first  column, 
in  §  102.1(e),  in  the  fourth  line, 
"referenced"  should  read  "reference". 

§102.26    ICorrectedl 

6.  On  the  same  page.in  the  third 
column,  in  §  102.26(a)(10)(ii).  in  the  first 
line,  "attachment"  should  read 
"attachments". 

BILLINO  CODE  1SIW-OI-0 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Children  and  Youth  With  Disat>ilities; 
Funding  Priorities 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  funding 

priorities. 

SUMMARY:  The  Secretary  proposes 
funding  priorities  for  fiscal  1992  and 
1993  for  the  following: 
Early  Education  Program  for  Children 

with  Disabilities.  84.024 
Services  for  Children  with  Deaf- 
Blindness,  84.025 
Educational  Media  Research. 

Production,  Distribution,  and  Training 

Program.  84.026 
Postsecondary  Education  Programs  for 

Persons  with  Disabilities.  84.078 
Programs  for  Children  with  Severe 

Disabilities,  84.086 
Secondary  Education  and  Transitional 

Services  for  Youth  with  Disabilities 

Program,  84.158 

These  six  programs  are  administered 
by  the  Office  of  Special  Education 
Programs.  To  ensure  wide  and  effective 
use  of  program  funds,  the  Secretary 
proposes  to  select  from  among  these 
program  priorities  in  order  to  fund  the 
areas  of  greatest  need  for  fiscal  years 
1992  and  1993.  A  separate  competition 
will  be  established  for  each  priority  that 
is  selected. 

DATES:  Comments  must  be  received  on 
or  before  November  14, 1991. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Joseph  Clair,  Division  of 
Educational  Services,  Office  of  Special 
Education  Programs,  U.S.  Department  of 
Educdtion.  400  Maryland  Avenue,  SW. 
(Switzer  Building,  Room  4620-2644). 
Washington.  DC  2020Z 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  Clair.  Division  of  Educational 
Services,  Office  of  Special  Education 
Programs.  U.S.  Department  of  Education, 
room  4620-2644.  Washington,  DC  20202. 
Telephone:  (202)  732^503;  TDD  (202) 
732-1169. 
SUPPLEMENTARY  INFORMATION:  This 

notice  represents  a  consolidated  notice 
of  fiscal  years'  (FT)  1992  and  (FY)  1993 
proposed  priorities  for  certain 
discretionary  grant  programs 
administered  by  the  Office  of  Special 
Education  Programs.  No  funds  have  yet 
been  appropriated  for  FY  1992  and  FY 
1993.  Publication  of  these  priorities  does 
not  preclude  the  Secretary  from 
changing  these  priorities,  or  publishing 
additional  prioritie.\  nor  is  there  any 


limitation  for  the  Secretary  to  fund  only 
these  priorities.  Closing  dales  for  all 
fiscal  year  1992  competitions  will  he 
announced  with  publication  of  the  final 
priorities. 

Throughout  this  notice  "state  of  the 
art"  means  employing  the  most  recent, 
validated  methods. 

Note:  Undor  "Dissemination"  throughout 
this  notice  reference  in  made  to  20  U.S.C 
1409(g).  20  U.S.C.  1409(g)  reads  as  follows: 

The  Secretary  shall,  where  appropriate, 
rv>quire  recipients  of  all  grants,  contracts,  and 
cooperative  agreements  under  parts  C 
through  G  to  prepare  reports  describing  their 
procedures,  findings,  and  other  relevant 
information  in  a  form  that  will  maximize  the 
dissemination  and  use  of  such  procedures, 
fmdings.  and  information.  The  Secretary  shall 
require  their  delivery,  as  appropriate,  to  the 
Regional  and  Federal  Resources  Centers,  the 
Clearinghouses,  and  the  Technical 
Assistance  to  Parents  Programs  (TAPP) 
assisted  under  parts  C  and  D,  as  well  as  the 
National  Diffusion  Network,  the  ERIC 
Clearinghouse  on  the  Handicapped  and 
Gifted,  and  the  Child  and  Adolescent  Scrv  ice 
Systems  Program  (CASSP)  under  the 
National  Institute  of  Mental  Health, 
appropriate  parent  and  professional 
organizations,  organizations  representing 
individuals  with  disabilities,  and  such  other 
networks  as  the  Secretary  may  determine  to 
be  appropriate. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  application  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  docs 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice  inviting 
applications  under  these  competitions  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
fmal  priorities. 

Title  of  Program:  Early  Education 
Program  for  Children  with  Disabilities. 
CFDA  No.  84.024. 

Purpose:  To  provide  Federal  support 
for  a  variety  of  activities  designed  to 
address  the  special  problems  of  infants, 
toddlers  and  families,  and  to  assist  State 
and  local  entities  in  expanding  and 
improving  programs  and  services  for 
those  children  and  their  families. 
Activities  include  demonstration, 
outreach,  experimental,  research  and 
training  projects,  and  research  institutes. 

Proposed  Priorities:  The  Secretary 
proposes  to  establish  the  following 


priorities  for  the  Early  Education 
Program  for  Children  with  Disabilities, 
CFDA  NO.  84.024.  In  accordance  with 
the  Fdti!  t-lion  Department  General 
Adniinisiidtive  Regulations  (EDGAR)  in 
34  CFK  75.105(c)(3),  the  Secretary 
proposes  to  give  an  absolute  preference 
under  this  program  to  applications  that 
respond  to  the  following  priorities;  that 
is.  the  Secretary  proposes  to  select  for 
funding  only  those  applications 
proposing  projects  that  meet  these 
priorities. 

Priority  1:  Early  Childhood  Model 
Demonstration  Projects 

This  priority  supports  projects  that 
develop.  Implement,  evaluate,  and 
disseminate  new  or  improved 
approaches  for  serving  young  children 
with  disabilities  (infants,  toddlers,  and 
preschoolers,  ages  birth  through  eight) 
and  their  families.  Under  this  priority,  to 
the  extent  appropriate,  projects  will 
provide  services  to  children  in  the  types 
of  settings  in  which  young  children 
without  disabilities  would  participate. 
This  may  include  models  developed  for 
use  in  homes  or  in  hospitals  (such  as 
neonatal  intensive  care  units). 

Project  Design:  Projects  supported 
under  this  priority  will  be  major 
contributors  of  models  and  components 
of  models  for  service  providers  in  the 
field,  and  the  Outreach  projects  funded 
under  the  Early  Education  Program  for 
Children  with  Disabilities.  Therefore, 
projects  must  produce  models  that  have 
been  rigorously  evaluated  (1)  at  the 
original  model  development  site  with 
positive  results,  and  (2)  at  other  site 
locations  to  determine  whether  the 
model  can  be  adopted  by  other  sites  and 
yield  similar  positive  results.  As 
described  under  Period  of  Award 
(below),  projects  supported  under  this 
priority  will  be  reviewed  during  the 
third  year  of  their  project  period  to 
examine,  among  other  factors,  the 
degree  to  which  the  evaluation  findings 
at  the  original  site  are  promising,  and 
the  quality  of  the  evaluation  design 
proposed  to  test  the  model  at  other  sites 
during  years  four  and  five.  Should  the 
project  be  continued  after  year  three,  the 
project  must  have  secured  other  funding 
to  support  the  operation  of  the  model  at 
the  original  site  so  that  all  or  most  of  the 
grant  funds  during  years  four  and  five 
may  be  used  to  support  the  adoption 
and  evaluation  of  the  model  at  other 
sites. 

Projects  must  (1)  address  a  specific 
service  problem  or  issue;  (2)  address 
specific  components  or  procedures  of 
the  model  and  the  rationale,  based  on 
theory,  research,  or  evaluation,  for  those 
components  or  procedures:  and  (3) 
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delineate  specific  types  of  young 
children  (i.e..  by  age,  disability  or 
diagnosis,  level  of  functioning)  and  their 
families. 

The  Secretary  will  give  competitive 
preference  (by  awarding  10  additional 
points)  to  projects  that  will  develop, 
implement,  evaluate,  and  disseminate 
appropriate  models  for  providing 
services  for  (1)  groups  of  infants, 
toddlers,  or  young  children  with 
disabilities  and  their  families  from 
cultural,  linguistic,  or  racial  minority 
groups,  including  Native  Americans;  and 
(2)  young  children  with  disabilities  (ages 
three  through  five)  who  were  prenatally 
exposed  to  drugs  or  alcohol  and  are 
enrolled  in  preschool  programs. 

Evaluation:  Projects  must  use  an 
evaluation  design  that  measures 
multiple,  functional  outcomes  for  the 
young  children  with  disabilities  and 
their  famihes  who  participate  in  the 
proposed  interventions. 

Period  of  Award:  The  Secretary  will 
approve  projects  with  a  project  period  of 
60  months  subject  to  the  requirements  of 
34  CFR  75.253(a)  for  continuation 
awards,  in  determining  whether  to 
continue  a  project  for  the  last  two  years 
of  the  project  period,  in  addition  to 
considering  factors  in  34  CFR  75.253(a), 
the  Secretary  also  will  consider  the 
recommendation  of  a  review  team 
consisting  of  three  experts  selected  by 
the  Secretary.  The  services  of  the  review 
team,  including  a  two  day  visit  to  the 
project,  are  to  be  performed  during  the 
project's  third  year,  and  may  be 
included  in  that  year's  annual 
evaluation  that  the  grantee  is  required  to 
perform  under  34  CFR  75.590.  Costs 
associated  with  the  services  to  be 
performed  by  the  three  review  team 
members  (estimated  to  be 
approximately  $3,000  total)  should  be 
incorporated  into  the  project's  budget 
for  year  three.  In  developing  its 
recommendation  the  review  team  will 
consider,  among  other  factors,  the 
following: 

(a)  The  degree  to  which  the  project's 
model  is.  or  will  be  by  the  end  of  year 
three,  designed  soundly,  replicable  by 
other  agencies,  and  providing  state-of- 
the-art  interventions  for  the  target 
population; 

(b)  The  extent  to  which  dissemination 
of  the  model  will  meet  a  significant  or 
unique  service  need  in  other  geographic 
locations; 

(c)  The  degree  to  which  the  project's 
evaluation  initially  produced 
compelling,  quantifiable  evidence  of  the 
effectiveness  of  the  model  as 
implemented  at  the  original 
development  site; 

(d)  Documentation  that  funding  from 
sources  other  than  the  Early  Education 


Program  for  Children  with  Disabilities  is 
available  to  support  the  operation  of  the 
model  at  the  original  developmental  site 
during  years  four  and  five; 

(e)  The  extent  to  which  the  project  has 
documented  other  agencies'  commitment 
to  adopt  the  model  and  participate  in  its 
evaluation  during  years  four  and  five  of 
the  project  period;  and 

(f)  The  extent  to  which  the  project  has 
sound  plans  for  aiding  in  replication  and 
for  evaluating  the  model  in  replication 
sites  during  years  four  and  five  of  the 
project  period. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
use.  1409(g). 

Priority  2:  Outreach  Projects 

This  priority  supports  projects  that 
build  the  capacity  of  educational  and 
other  agencies  to  implement  proven 
infant,  toddler,  or  early  childhood 
models  (including  inservice  training  of 
personnel  models),  selected  components 
of  those  models,  or  other  exemplary 
practices.  At  this  time,  States  are 
striving  to  implement  the  early 
intervention  formula  grant  Part  H 
Program  for  Infants  and  Toddlers  and 
provide  improved  services  to  preschool 
children  with  disabilities.  As  they  enter 
new  or  expanded  service  areas.  State 
agencies  and  local  service  agencies 
need  to  be  made  aware  of  the  range  of 
available,  successful  practices, 
curricula,  and  products.  Once  States  and 
local  service  agencies  select  one  or  more 
proven  models  for  adoption,  there  is  a 
need  for  staff  training  and  technical 
assistance  to  install  those  models  as 
services  are  developed  and  expanded. 
The  purpose  of  the  outreach  program  is 
to  support  projects  that  will  assist 
States,  local  education  agencies,  and 
local  service  agency  personnel  to  adopt 
proven  models,  components  of  models 
or  other  exemplary  practices  that  will 
improve  early  intervention  or  special 
education  and  related  services  to 
children  with  disabilities  (birth  through 
eight  years  of  age). 

Project  Design:  Projects  must: 

(a)  Coordinate  their  dissemination 
and  replication  activities  with  the  lead 
agency  for  part  H  of  the  IDEA  for  early 
intervention  services  or  the  State 
educational  agency  for  special 
education  and  related  services  for 
preschool  services;  and 

(b)  Disseminate  and  assist  in 
replicating  proven  models  or  proven 
components  of  models  that  provide  or 
improve  services  needed  to  assist  young 
children,  aged  eight  and  below,  to 
achieve  their  optimal  functioning. 
Models  or  components  of  models,  at  a 
minimum,  must  include: 


(1)  Approaches  relevant  to 
programming  in  least  restrictive 
environments,  including  provision  of 
skills  necessary  to  function,  if 
appropriate,  in  integrated  educational 
settings: 

(2)  Effective  involvement  of  families  in 
the  planning  and  delivery  of  services: 
and 

(3)  Interagency  coordination  when 
multiple  agencies  are  involved  in  the 
provision  of  services  to  young  children. 

The  models  or  components  of  models 
must  be  state-of-the-art,  providing 
procedures  and  information  that  are  not 
readily  available  to  program  sites  within 
the  geographic  area  where  outreach  is 
planned.  The  models  or  components  of 
models  must  have  recent  unambiguous 
evaluation  information  demonstrating 
their  effectiveness.  In  addition,  the 
models  or  components  of  models  must 
be  consistent  with  part  B  or  part  H  of 
the  Individuals  with  Disabilities 
Education  Act.  Outreach  activities  must 
include,  but  need  not  be  limited  to: 
public  awareness,  product  development 
and  dissemination,  site  development, 
training,  and  technical  assistance. 
Projects  may  work  with  major  early 
childhood  associations,  provider  groups 
or  agencies  in  disseminating  and 
replicating  the  proven  models  or 
components  of  models.  The  models  or 
components  of  models  selected  for 
outreach  need  not  have  been  developed 
through  the  Early  Education  Program  for 
Children  with  Disabilities.  Projects  may 
disseminate  and  help  replicate  multiple 
models  or  components  of  models  that 
were  not  developed  by  the  applicant. 

For  projects  planning  to  conduct 
outreach  activities  in  more  than  a  single 
State,  the  plan  of  operation  must  only 
include  plans  concerning  specific  sites 
and  activities  for  the  initial  year.  During 
the  first  year  of  outreach  funding,  States 
will  be  provided  information  by  the 
contractor  for  the  early  childhood 
technical  assistance  development 
system  funded  under  section  623(b)  of 
the  Individuals  with  Disabilities 
Education  Act  (IDEA),  regarding 
outreach  projects  that  are  funded  under 
this  priority,  and  the  models  and 
services  that  are  being  offered  by  those 
projects.  As  a  result.  States  will  have 
more  choices  regarding  the  kinds  of 
models  that  are  available  so  that 
particular  outreach  efforts  can  be  better 
matched  with  a  particular  State's  needs. 
The  technical  assistance  development 
system  funded  under  section  623(b)  of 
the  IDEA,  after  determining  States' 
needs  for  outreach  services,  will  then 
assist  the  States  and  outreach  projects 
in  matching  States'  needs  with  outreach 
project  resources.  Outreach  projects  will 
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contact  States  and  use  the  resultant 
information  as  a  basis  for  proposing 
specific  plans  for  years  two  and  three  of 
the  project  period.  These  plans  will  be 
finalized  during  negotiation  of  grant 
awards  for  years  two  and  three  of  the 
project  period. 

The  Secretary  particularly  invites 
applications  for  projects  that  will 
address  underserved  groups,  such  as 
young  children  born  with  HIV  infection, 
those  prenatally  exposed  to  drugs  or 
alcohol,  and  those  who  are  members  of 
cultural,  linguistic,  or  racial  minority 
groups,  including  Native  Americans. 
However,  in  accordance  with  EDGAR  at 
34  CFR  75.105(c)(1),  an  application  that 
meets  this  invitational  priority  receives 
no  competitive  or  absolute  preference 
over  other  applications  for  outreach 
projects  that  serve  young  children  with 
disabilities  aged  birth  through  eight. 

-    Evaluation:  Each  project  must 
evaluate  the  dissemination,  replication, 
and  training  activities  to  determine  their 
effectiveness,  including  their  impact  on 
the  provision  of  services  to  young 
children  with  disabilities.  Evaluation 
activities  must  include  types  and 
numbers  of  sites  where  outreach 
activities  are  conducted,  number  of 
persons  trained,  types  of  follow-up 
activities,  number  of  children  and 
families  served  at  the  sites  where 
models  are  adopted  or  adapted,  child 
and  family  progress  information,  and 
changes  in  the  model  made  by  the 
adapting  sites. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Priority  3:  Experimental  Projects 

This  priority  supports  investigations 
that  compare  the  effects  and  costs  of 
alternative  interventions  or  approaches 
for  serving  infants,  toddlers,  or 
preschool-aged  children  with  disabilities 
and  their  families.  Interventions  selected 
for  comparison  must  include  those  for 
which  information  is  unavailable 
regarding  their  relative  effects  and  costs 
for  particular  groups  of  children  or 
within  particular  settings  or  conditions. 

This  priority  addresses  the  need  to 
provide  information  to  service  providers 
and  others  regarding  the  relative  effects 
and  costs  of  different  interventions. 
Historically,  program  developers  have 
collected  information  about  the  efficacy 
of  a  particular  intervention  but  typically 
have  not  conducted  research  to 
determine  its  effects  and  costs  as 
compared  to  other  interventions  having 
the  same  or  similar  objectives.  Potential 
adopters,  when  considering  an  array  of 
different  interventions,  often  have 
insufficient  information  on  which  to 


make  informed  choices.  However, 
previous  comparative  investigations 
have  not  necessarily  provided  data  that 
demonstrate  the  clear  superiority  of  one 
intervention  over  another.  Frequently, 
there  is  an  interaction  between  the 
characteristics  of  the  participants  or  the 
settings  and  the  effects  of  the 
interventions.  Therefore,  projects 
supported  under  this  priority  must 
design  the  research  in  a  manner  that 
will  identify  which  interventions  are 
likely  to  be  most  effective  with  which 
children  and  families,  given  specific 
characteristics  and  kinds  of  settings. 
The  outcome  of  this  priority  is  expected 
to  be  a  set  of  projects  that  contribute 
information  to  the  knowledge  base 
regarding  the  relative  effects  and  costs 
of  different  interventions.  Such 
information  should  lead  to  the 
improvement  of  services  provided  to 
infants,  toddlers  or  preschool-aged 
children  with  disabilities  and  their 
families. 

Project  Design:  Projects  funded  under 
this  priority  must  (1)  address  a  specific 
problem  or  issue  of  importance  to  the 
field;  (2)  identify  specific  approaches  or 
interventions  that  will  be  compared;  (3) 
carry  out  the  research  within  a 
conceptual  framework,  based  on 
previous  research  and  theory,  that 
provides  a  basis  for  the  interventions  to 
be  compared  and  the  research  design; 
(4)  collect  a  variety  of  descriptive  and 
outcome  data,  including  specific 
descriptive  information  regarding  the 
children  and  families  targeted  by  the 
project  (e.g.,  age.  disability,  level  of 
functioning)  and  multiple,  functional 
outcome  measures  for  the  young 
children  with  disabilities  and  their 
families  who  participate  in  the  proposed 
interventions. 

Further,  projects  supported  under  this 
priority  must: 

(a)  Compare  the  alternative 
interventions  or  approaches  in  typical 
service  settings: 

(b)  Conduct  the  investigations  using 
methodological  procedures  that  will 
produce  unambiguous  findings  regarding 
the  relative  effects  and  costs  of  the 
alternative  interventions  as  well  as  any 
findings  on  interaction  effects  between 
particular  approaches  and  particular 
groups  of  children  or  particular  contexts; 
and. 

(c)  Design  the  research  and 
dissemination  activities  in  a  manner 
that  will  lead  to  improved  services  for 
infants,  toddlers,  or  preschool-aged 
children  with  disabilities  and  their 
families. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 


Priority  4:  Inservice  Training  of  Early 
Intervention  Service  Providers  Through 
Training  of  Faculty  From  Institutions  of 
Higher  Education  (CFDA  84.024) 

This  priority  supports  projects  that 
provide  inservice  training  to  early 
intervention  service  providers  through 
the  development,  implementation, 
evaluation  and  dissemination  of  training 
models  for  college  or  university  faculty 
members.  It  addresses  the  need  for 
state-of-the-art  faculty  level  expertise 
and  early  intervention  service  provider 
expertise  that  has  developed  subsequent 
to  the  establishment  of  the  part  H  ' 
Program  for  Infants  and  Toddlers  under 
Public  Law  99-457  and  the  expanded 
knowledge  base  relative  to  early 
intervention  services.  Although  a  variety 
of  professionals  from  a  variety  of 
settings  may  provide  inservice  training 
for  early  intervention  service  providers, 
this  priority  addresses  the  need  for,  and 
is  restricted  to,  training  college  and 
university  faculty  members  who  are 
providing  inservice  training  for  early 
intervention  service  providers. 

Project  Design:  A  model  project 
supported  under  this  priority  must 
address  training  for  current  college  and 
university  faculty  members  who  are  or 
plan  to  be  engaged  in  the  inservice 
training  of  personnel  who  provide  direct 
early  intervention  services  to  infants 
and  toddlers  with  disabilities.  A  model 
project  must  be  based  on  a  conceptual 
framework  that  identifies  the  existing 
roles  and  responsibilities  both  of  the 
faculty  members  and  of  early 
intervention  service  providers  they  will 
train,  the  changes  required  in  those  roles 
and  responsibilities,  and  the  skills 
needed  to  implement  the  new  roles.  The 
model  project  must  develop,  implement, 
evaluate,  and  disseminate  training 
curricula  for  use  by  faculty  members 
including  procedures  and  materials 
appropriate  for  some  or  all  of  the  ten 
professional  disciplines  listed  under 
§  303.12(e)  of  the  regulations  governing 
part  H  of  the  Individuals  with 
Disabilities  Education  Act  (audiologists, 
nurses,  nutritionists,  cccupational 
therapists,  physical  therapists, 
physicians,  psychologists,  social 
workers,  special  educators,  speech  and 
language  pathologists).  Inservice 
training  curricula,  procedures,  and 
materials  must  include  discipline- 
specific  content,  as  well  as 
multidisciplinary  content  related  to 
developing  and  implementing 
Individualized  Family  Service  Plans, 
case  management  services,  coordinating 
family  focused  early  intervention,  and 
providing  respite  and  family  support 
services  and  other  services  described  in 
part  H  of  IDEA.  Training  curricula  must 
address  competencies  related  to 
cultural,  linguistic,  and  minority  groups, 
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as  appropriate.  Training  curricula  must 
also  be  specific  as  to  the  types  of 
activities  faculty  members  shall  use  to 
train  early  intervention  service 
providers. 

Model  projects  funded  under  this 
priority  must  (1)  conduct  a  needs 
assessment  to  determine  the  training 
needs  of  early  intervention  service 
providers  as  well  as  the  needs  of  faculty 
members  expected  to  provide  that 
training,  (2)  determine  feasible  methods 
to  address  those  training  needs,  (3) 
validate  training  content  and  training 
methods,  (4)  implement  the  training 
model  for  faculty  members  using  one  or 
more  of  a  variety  of  delivery 
mechanisms  (e.g.,  summer  institutes,  on- 
site  workshops,  self-study  print 
materials  or  other  media, 
telecommunications,  etc.),  and  (5) 
implement  the  training  of  early 
intervention  service  providers  by  faculty 
members  trained  under  (4).  To  satisfy 
unanticipated  inservice  training  needs 
identified  through  the  needs  assessment, 
projects  must  maintain  a  flexible 
staffing  plan  which  allows  for  hiring 
experts  to  develop  or  provide  particular 
kinds  of  training  as  appropriate. 

In  order  to  provide  state-of-the-art 
training,  projects  must  (1)  communicate 
and  collaborate  with  other  inservice 
training  projects  funded  by  the  Office  of 
Special  Education  Programs  and  other 
agencies,  (2)  utilize,  as  appropriate, 
training  methods  and  materials 
developed  by  those  projects  (including 
methods  and  materials  developed  by  the 
Early  Childhood  Research  Institute- 
Personnel  funded  1987  through  1992). 
and  (3)  collaborate,  as  appropriate,  with 
State,  regional  or  national  professional 
licensing  and  accreditation  agencies  to 
offer  continuing  education  units  for 
training  participants. 

The  Secretary  intends  to  make  four 
awards  under  this  priority.  One  award 
will  be  made  in  each  of  the  four 
following  geographic  areas  to  conduct 
training  of  faculty  from  some  or  all 
institutions  of  higher  education  within 
that  geographic  area.  Faculty  members 
and  institutions  selected  in  each  area 
must  in  turn  provide  inservice  training 
for  early  intervention  direct  service 
providers  in  one  or  more  of  the  States 
within  the  area.  The  areas  are:  (1)  West 
(Arkansas,  Hawaii.  Washington, 
Oregon,  California,  Idaho,  Nevada. 
Montana,  Wyoming,  Utah.  Arizona.  New 
Mexico.  Colorado,  Guam);  (2)  Midwest 
(North  Dakota.  South  Dakota. 
Wisconsin,  Illinois.  Nebraska. 
Oklahoma.  Texas,  Kansas,  Michigan. 
Indiana.  Minnesota,  Iowa,  Missouri);  (3) 
Northeast  (Maine,  New  Hampshire. 
Vermont.  Massachusetts,  Rhode  Island, 


Connecticut.  New  York,  Pennsylvania. 
Maryland,  New  Jersey.  Ohio.  Delaware); 
and  (4)  Southeast  (District  of  Columbia. 
Virginia.  West  Virginia,  Kentucky. 
Tennessee,  Arkansas,  Louisiana,  North 
Carolina,  South  Carolina,  Mississippi. 
Georgia,  Alabama,  Florida,  Puerto  Rico. 
Virgin  Islands). 

Evaluation:  Projects  must  evaluate  the 
effectiveness  of  the  inservice  training 
through  assessment  of  participant  skills 
(of  both  the  faculty  members  trained  to 
provide  inservice  training  as  well  as  the 
early  intervention  direct  service 
personnel  trained  by  those  faculty 
members)  during  and  immediately 
following  the  training  and  through 
administration  of  follow-up  and  support 
measures  that  ensure  that  the 
participants  master  and  effectively 
implement  the  new  content  and  skills. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Priority  5:  Early  Childhood  Research 
Institute-Service  Implementation  and 
Capacity  for  Providing  Early 
Intervention  Services 

This  priority  establishes  an  Early 
Childhood  Research  Institute  to  identify 
senfice  patterns  and  gaps  for  children 
with  disabilities,  including  those  at  risk, 
ages  birth  through  five  years  in  several 
States.  At  least  two  of  the  States 
selected  for  study  must  serve  all  three 
groups  of  eligible  Infants  and  Toddlers 
under  part  H  (i.e..  (1)  children 
experiencing  developmental  delays;  (2) 
children  having  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delays);  and  (3)  children  who  are  at  risk 
of  having  developmental  delays);  and  all 
children  with  disabilities  aged  three 
through  five. 

Project  Design:  The  institute  must 
conduct  research  within  a  conceptual 
framework  that  includes  the 
characteristics  of  eligible  children  (and 
their  probable  service  needs),  the  State 
and  local  factors  that  potentially  affect 
the  availability  and  provision  of 
services,  and  the  potentially 
explanatory  variables  (based  on  theory 
or  research).  Specific  research  questions 
must  follow  from  the  conceptual 
framework,  as  well  as  focus  on  the 
interrelatedness  of  policy  development, 
policy  implementation  (at  the  State  and 
local  level),  and  program 
implementation  (at  the  family  and  child 
level).  The  major  unit  of  analysis  for  the 
research  must  be  the  child  and  the 
child's  family  (and  the  services 
provided),  with  descriptive  and 
explanatory  information  collected  at 
local  and  State  levels  to  explain 
variations  observed  in  the  availability 


and  provision  of  services  to  individual 
children  and  families  in  different 
communities  and  families. 

The  research  must  provide 
information  that  can  be  used  by  policy- 
makers and  administrators  at  Federal. 
State,  and  local  levels  to:  (1)  Identify 
factors  that  facilitate  or  interfere  with 
service  implementation,  (2)  identify 
useful  solutions  to  service  delivery 
problems  faced  by  State  and  local 
service  providers,  and  (3)  examine  the 
impact  of  variations  in  eligibility 
criteria,  funding  sources,  interagency 
collaborative  arrangements,  and  service 
delivery  on  children  with  disabilities 
and  their  families.  The  institute  must 
conduct  both  descriptive  and 
explanatory  studies,  test  hypotheses  and 
propositions  derived  from  previous 
research  or  initial  institute  findings,  and 
use  a  combination  of  research 
methodologies,  including  survey 
research,  case  studies,  multiple  case 
studies  following  replication  logic, 
document  analysis,  and  direct 
observation. 

Eligibility  criteria,  identification 
instruments  and  procedures,  funding 
sources  for  service  programs, 
interagency  collaboration,  and  service 
delivery  patterns  must  be  studied  in 
depth  in  multiple  sites  in  several  States; 
sites  in  several  other  States  may  also  be 
included  for  identifying  State-to-State 
variations  and  for  replicating  certain 
study  findings.  The  institute  must  study 
at  least  two  States  that  include  children 
at  risk  for  developmental  delay  under 
the  part  H  program  who  may  be  found 
ineligible  at  three  years  of  age  for 
services  under  IDEA  part  B  and  chapter 
1  State-Operated  or  Supported  Programs 
for  Children  with  Disabilities. 

The  research  program  must  consider 
(1)  the  consequences  of  using  different 
eligibility  criteria  and  identification 
instruments  and  procedures  on  the 
number  and  characteristics  of  children 
who  are  served  and  under  the  part  H. 
part  B.  and  chapter  1  programs;  (2)  the 
funding  sources  that  are  used  to 
complement  part  H  and  part  B  and 
chapter  1  funds  for  eligible  children,  and 
the  availability  of  other  funds  to  provide 
services  to  children  who  are  ineligible 
for  part  B  or  chapter  1  services  at  age 
three  who  have  continuing  learning 
problems;  (3)  the  effect  of  different 
interagency  collaborative  arrangements 
at  the  State  and  local  levels  on  the 
availability  and  quality  of  services;  (4) 
the  patterns  of  service  delivery  that  are 
associated  with  variations  in  eligibility 
criteria,  funding  sources,  and 
interagency  collaborative  arrangements: 
and  (5)  other  factors  (e.g.,  the  number  of 
available  qualified  personnel,  the 
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number  of  service  placement  options  for 
children,  State  and  local  demographic 
characteristics,  geographic  features  such 
as  remoteness)  that  promote  or  hinder 
the  delivery  of  services  to  all  eligible 
children  within  the  sites  being  studied. 

In  carrying  out  its  research  activities, 
the  institute  personnel  must 
demonstrate  expertise  in  each  of  the 
particular  research  methodologies 
employed.  Collaboration  between  and 
among  policy  researchers  and 
individuals  with  programmatic 
experience  with  infants  and  young 
children  is  essential.  The  institute  must 
also  provide  research  training  and 
experience  for  at  least  10  graduate 
students  annually. 

Dissemination:  Project  reports, 
products,  and  other  information  must  be 
broadly  disseminated  to  policy-makers 
and  administrators  specifically  at  State 
a'nd  local  levels.  In  addition,  reports 
must  be  prepared  and  delivered  as 
described  at  20  U.S.C.  1409(g). 

The  Secretary  will  approve  one 
cooperative  agreement  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  institute  for  the 
last  two  years  of  the  project  period,  in 
addition  to  considering  the  factors  in  34 
CFR  75.253(a),  the  Secretary  will 
consider  the  recommendation  of  a 
review  team  consisting  of  three  external 
experts  selected  by  the  Secretary  and 
designated  Federal  program  officials. 
The  services  of  the  review  team  are  to 
be  performed  during  the  last  half  of  the 
institute's  second  year,  and  may  be 
included  in  that  year's  annual 
evaluation  that  the  recipient  is  required 
to  perform  under  34  CFR  75.590.  During 
all  other  years  of  the  project,  the 
recipient  must  comply  with  34  CFR 
75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  three 
external  members  of  the  review  team 
must  be  paid  for  with  project  funds.  In 
developing  its  recommendation,  the 
review  team  will  consider,  among  other 
factors,  the  following: 

(1)  The  timelines  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  institute; 
and 

(2)  the  degree  to  which  the  institute's 
research  designs  and  methodological 
procedures  demonstrate  the  potential  for 
producing  significant  new  knowledge 
and  products. 

Program  Authority:  20  U.S.C.  1423. 

Title  of  Program:  Services  for 
Children  with  Deaf-Blindness  Program. 
CFDA  No.  84.025. 


Purpose:  To  assist  States  in  assuring 
the  provision  of  early  intervention, 
special  education,  and  related  services 
to  infants,  toddlers,  children,  and  youth 
with  deaf-blindness;  to  provide 
technical  assistance  to  agencies  that  are 
preparing  adolescents  with  deaf- 
blindness  for  adult  placement;  and  to 
support  research,  development, 
replication,  preservice  and  inservice 
training,  parental  involvement  activities, 
and  other  activities  to  improve  services 
to  children  with  deaf-blindness. 

Proposed  Priorities:  The  Secretary 
proposes  to  establish  the  following 
priorities  for  the  Services  for  Children 
with  Deaf-Blindness  Program,  CFDA  No. 
84.025.  In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR 
75.105(c)(3),  the  Secretary  proposes  to 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is,  the 
Secretary  proposes  to  select  for  funding 
only  those  applications  proposing 
projects  that  meet  these  priorities. 

Priority  1:  State  and  Multi-State  Services 
Projects  for  Children  with  Deaf- 
Blindness  and  Optional  Pilot  Projects  for 
Children  with  Deaf-Blindness 

This  priority  supports  two  types  of 
projects:  (a)  State  and  Multi-State 
Projects  for  Children  with  Deaf- 
Blindness,  and  (b)  optional  Pilot  Projects 
for  Children  with  Deaf-Blindness.  Public 
and  non-profit  private  agencies, 
institutions,  or  organizations  including 
the  Bureau  of  Indian  Affairs  of  the 
Department  of  the  Interior  are  eligible  to 
compete  for  a  State  or  multi-State 
project.  Of  these  applicants,  only  those 
applicants  whose  application  for  a  State 
or  multi-State  project  is  approved  for 
funding,  are  eligible  to  have  their 
applications  reviewed  for  possible 
funding  of  a  pilot  project.  Applicants 
seeking  support  for  both  State  and 
Multi-State  Projects  for  Children  with 
Deaf-Blindness  as  well  qs  the  optional 
Pilot  Projects  for  Children  with  Deaf- 
Blindness,  must  submit  a  two-part 
application,  each  complete  by  itself  and 
containing  its  individual  budget. 

(a)  State  and  Multi-State  Projects — 
State  and  multi-State  projects  must 
provide  services  to  infants,  toddlers, 
children  and  youth  with  deaf-blindness 
and  technical  assistance  to  public  and 
private  agencies,  institutions  and 
organizations  providing  eariy 
intervention,  early  identification, 
education,  transition,  vocational,  and 
related  services  to  children  with  deaf- 
blindness,  as  described  at  34  CFR  307.11. 
Applications  for  State  and  multi-State 
projects  will  be  evaluated  using  criteria 
at  34  CFR  307.33. 


(b)  Pilot  Projects  for  Children  with 
Deaf-Blindness — These  projects  are 
designed  to  supplement  activities 
supported  by  State  and  multi-State 
projects  by  facilitating  the  establishment 
and  implementation  of  validated, 
effective  educational  practices  in  the 
least  restrictive  school  and  community 
environments  in  selected  sites. 
Applications  for  Pilot  Projects  for 
Children  with  Deaf-blindness  will  be 
evaluated  using  criteria  at  34  CFR 
307.36. 

This  optional  pilot  project  component 
would  increase  the  capacity  of  local 
school  districts  or  State  educational 
agencies  to  serve  students  with  deaf- 
blindness  in  integrated  school  and 
community  settings  and  encourage  the 
eventual  assumption  of  funding 
responsibilities  of  State  and  local 
authorities. 

The  outcomes  of  this  optional 
component  are  anticipated  to  include; 

(a)  The  establishment  at  pilot  sites 
within  the  State  of  tested,  effective 
practices  in  the  education  of  children 
and  youth  with  deaf-blindness,  that 
address  the  heterogeneous  nature  of 
these  children  and  youth; 

(b)  The  wide-spread  implementation 
of  tested,  effective  practices  in  sites  that 
prdvide  opportunities  for  general  and 
special  education  personnel,  external  to 
the  project  sites,  to  observe  concrete 
examples  of  these  educational  concepts, 
and  to  have  "hands  on"  practice  and 
support  in  their  use;  and 

(c)  An  increase  in  the  quality  of 
effective  practices  for  children  with 
deaf-blindness. 

Project  Design:  A  project  may  propose 
to  establish  a  pilot  project  as  an 
additional  component  of  the  State  or 
multi-State  project.  Pilot  projects  must: 

(a)  Expand  local  educational  agency 
capabilities  by  providing  services  to 
children  with  deaf-blindness  that 
supplement  services  already  provided  to 
children  and  youth  through  State  and 
local  resources;  and 

(b)  Encourage  eventual  assumption  of 
funding  responsibility  by  State  and  local 
authorities. 

Specifically,  in  meeting  the 
requirements  of  this  pilot  component, 
projects  must: 

(1)  Implement  in  selected  sites,  tested, 
effective  practices  in  the  education  of 
children  with  deaf-blindness; 

(2)  Address  the  heterogeneous  nature 
of  these  children,  their  need  for 
individualized  educational  and 
vocational  programming  and  for  the 
acquisition  of  functional,  age- 
appropriate  skills  essential  for    . 
community  integration: 
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(3)  Promote  the  wide-spread  adoption 
and  implementation  of  tested,  effective 
practices  in  sites  that  provide 
opportunities  for  general  and  special 
education  personnel  external  to  the 
established  project  sites,  to  observe 
examples  of  these  educational  concepts, 
and  to  have  "hands  on"  experience  in 
utilizing  these  practices,  strategies  and 
techniques;  and  that  enhance  the  State- 
level  system  of  services  by  increasing 
the  number  and  quality  of  effective 
practices; 

(4)  Initiate  and  maintain  collaboration 
with  relevant  agencies  providing 
services  to  children  with  deaf-blindness: 
and 

(5)  Initiate  activities  to  encourage  the 
eventual  assumption  of  funding  by  State 
and  local  authorities. 

Further,  in  meeting  the  requirements 
under  the  optional  pilot  component, 
activities  must: 

(1)  Be  based  on  current  theory  and 
research  and  provide  evidence  of  the 
validity  of  the  practices: 

(2)  Address  the  unique  needs  at  the 
project  sites; 

(3)  Focus  on  specific  outcomes  for 
project  participants; 

(4)  Promote  involvement  of  parents 
and  family  members  in  the  provision  of 
services  to  children  with  deaf-blindness; 
and 

(5)  Provide  documentation  of  changes 
resulting  from  the  implementation  of  the 
pilot  project  activities. 

The  Secretary  particularly  invites 
projects  that  propose  to  provide,  under 
this  optional  pilot  component,  validated 
effective  practices  related  to: 

(a)  Transition  from  school  to  adult  life 
in  the  community; 

(b)  Early  identification  and 
intervention  for  infants  and  toddlers 
with  deaf-blindness; 

(c)  Strategies  that  facilitate  the 
integration  of  students  with  deaf- 
blindness  into  neighborhood  schools; 

(d)  Acquisition  of  communication  or 
orientation  and  mobility  skills; 

(e)  Nonaversive  behavior 
management;  or 

(f)  Facilitation  of  family  involvement. 
However,  in  accordance  with  EDGAR 

at  34  CFR  75.105(c)(1).  an  application 
that  meets  this  invitational  priority 
receives  no  competitive  or  absolute 
preference  over  applications  that  meet 
the  general  priority  described  in  this 
notice. 

Evaluation:  Projects  selected  for  the 
optional  pilot  project  component  must 
implement  an  evaluation  plan  that 
measures: 

(1)  Child-centered,  functional  skill 
outcomes  of  the  participating  children 
and  youth  with  deaf-blindness; 


(2)  Changes  resulting  from  the 
implementation  of  the  pilot  project 
activities,  including  the  overall  outreach 
impact  of  the  project  on  both  the  staff  of 
the  schools  where  the  pilot  project  is 
located  and  visiting  personnel  external 
to  the  pilot  sites;  and 

(3)  The  extent  of  involvement  of 
parents  and  family  members  in  the 
provision  of  services  to  children  with 
deaf-blindness. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  pilot  and  demonstration 
activities. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Priority  2:  Research  in  Social 
Relationships  for  Children  and  Youth 
With  Deaf-Blindness 

The  purpose  of  this  priority  is  to 
support  research  cooperative 
agreements  to  develop,  field-test,  and 
disseminate  information  on  social 
support  strategies  to  improve  the  social 
integration  of  children  and  youth  with 
deaf-blindness  in  school,  neighborhood, 
and  community  settings.  The  goals  of 
the  research  projects  are  (a)  to  produce 
validated  procedures  for  the 
development  and  maintenance  of  social 
relationships  that  promote  positive 
lifestyle  changes  among  children  and 
youth  with  deaf-blindness,  and  (b)  to 
encourage  utilization  of  such  procedures 
in  integrated  settings  by  policy  makers 
and  program  implementers. 

Although  significant  strides  have  been 
made  in  increasing  opportunities  for 
social  integration  of  children  and  youth 
with  deaf-blindness  in  school  and 
community  settings,  recent  research 
indicates  that  many  of  these  individuals 
have  few,  if  any.  friends  or  social 
supports  outside  of  their  family.  Poor 
interpersonal  skills  paired  with  the  lack 
of  social  supports  are  reportedly  the 
reasons  why  many  adults  with  deaf- 
blindness  leave  integrated  employment 
settings.  Students  with  deaf-blindness 
have  infrequent  and  inconsistent 
interactions  with  their  nondisabled    ' 
peers  in  integrated  school  settings  when 
social  interaction  programs  and 
supports  are  absent. 

Despite  a  broad  consensus  that  social 
integration  is  of  critical  importance  in 
the  lives  of  children  with  deaf-blindness 
and  their  families,  there  is  a  wide  gap 
between  that  belief  and  the  use  of 
systematic  intervention  efforts  to 
promote  social  integration  and  support. 
There  is  little  empirical  information  to 
assist  policy  makers  and  program 
implementers  in  ensuring  that 
individuals  with  deaf-blindness  are 


socially  integrated  in  school, 
neighborhood,  work  and  community 
settings. 

These  projects  have  the  potential  to 
increase  social  integration  and 
improving  the  quality  of  life  for 
individuals  with  deaf-blindness  and 
their  families.  Project  activities  will 
produce  an  empirical  basis  for  the 
selection  and  utilization  of  strategies  to 
increase  the  social  integration  of 
children  and  youth  with  deaf-blindness 
in  school,  neighborhood,  community, 
and  employment  settings.  The  projects 
must  generate  data-based  information 
that  describes  the  strategies,  supports, 
and  conditions  that  facilitate  the 
development  and  maintenance  of  social 
relationships  among  people  with  deaf- 
blindness  and  their  peers  without 
disabilities. 

Project  Desii;n:  Each  project  must 
present  a  synthesis  of  relevant  extant 
research  to  serve  as  a  conceptual  and 
empirical  basis  for  the  proposed  social 
relationship  research  and  development 
activities.  Project  activities  must  extend 
the  fields  knowledge  base  on  the  use  of 
practices  that  promote  social 
relationships  among  children  and  youth 
with  deaf-blindness  and  their  peers  in 
integrated  school  and  community 
settings.  Project  activities  must  be 
carried  out  in  integrated  school  and 
community  environments  and  projects 
must  measure  initial  levels  of  social  and 
physical  integration  in  these  settings 
prior  to  the  proposed  activity. 

Projects  must  focus  on  and  develop 
strategies  related  to  one  or  more  of  the 
following: 

(a)  The  nature  of  social  relationships 
and  the  development  of  friendships 
between  individuals  with  deaf-blindness 
and  their  nondisabled  peers  (e.g.,  type, 
quantity,  quality,  and  duration)  in 
integrated  school,  work,  and  community 
settings; 

(b)  The  scope  of  social  support  needs 
among  different  individuals  and  how 
they  vary  across  situations; 

(c)  The  strategies  for  providing 
effective  support  for  social  relationships 
in  elementary  schools,  middle  and  junior 
high  schools,  high  schools,  work 
settings,  neighborhoods,  and  community 
recreation  programs; 

(d)  How  to  create  social  networks  that 
provide  multiple  supports  across  school, 
neighborhood,  and  community  settings: 

(e)  Identifying  and  fostering  naturally 
occurring  opportunities  where  social 
relationships  can  develop; 

(f)  Effective  strategies  for  peer 
involvement  across  chronological  ages 
and  settings  (e.g.,  preschool,  lower 
elementary,  upper  elementary,  etc.);  and 
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(g)  How  social  relationships,  supports, 
and  networks  are  influenced  by 
transitions  and  whether  they  can  be 
maintained  during  periods  of 
transition — from  segregated  to 
integrated  programs,  from  elementary  to 
middle  and  junior  high  school,  from 
middle  and  junior  high  school  to  high 
school,  and  from  school  to  \Vork. 

Projects  must  demonstrate  on-going 
collaborative  relationships  among 
personnel  from  the  settings  where  the 
project  activities  will  be  implemented, 
and.  as  appropriate,  among  institutions 
of  higher  education,  and  other  State  or 
local  agencies  involved  in  serving 
students  with  deaf-blindness. 
Procedures  to  promote  involvement  of 
peers,  parents  and  school  personnel 
(e.g.,  building  administration,  general 
and  special  educators,  related  services 
personnel)  and  relevant  community 
human  service  agencies  in  the  proposed 
project  must  be  clearly  delineated. 

Close  coordination  and  collaboration 
among  the  research  projects  funded 
under  this  priority  and  the  Social 
Relationships  Research  Institute  for 
Children  and  Youth  with  Severe 
Disabilities  priority  established  under 
the  Program  for  Children  with  Severe 
Disabilities  is  required.  Department 
personnel  will  assist  with  these 
collaborative  efforts.  Project  directors 
and  OSEP  personnel  will  meet  annually 
and  work  to  ensure  that  project  findings 
are  shared  and  disseminated  in  an 
organized  manner.  Projects  funded 
under  this  priority  must  contribute  to  the 
production  of  social  relationships 
monographs  presenting  findings  and 
describing  promising  practices  for 
promoting  social  relationships.  Primary 
responsibility  for  these  monographs  will 
be  with  the  Social  Relationships 
Research  Institute  for  Children  and 
Youth  with  Severe  Disabilities 
established  under  the  Children  with 
Severe  Disabilities  Program. 

Evaluation:  Project  design  and 
evaluation  must  employ  methodology 
that  can  accurately  describe  the 
complex  nature  of  social  relationships 
as  well  as  the  impact  of  various  social 
relationship  support  strategies  on 
student  lifestyle  outcomes.  Projects  must 
use  periodic  procedural  reliability 
checks  and  obtain  social  validity 
measures  for  students,  peers,  parents, 
and  school  personnel.  To  the  extent 
possible,  strategies  demonstrated  to  be 
effective  are  to  be  implemented  in  new 
settings  to  determine  the  replicability  of 
project  findings. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Program  Authority:  20  U3.C  1422. 


Title  of  Program:  Educational  Media 
Research.  Production.  Distribution,  and 
Training  Program.  CFDA  No.  84.02a 

Purpose:  The  purposes  of  this  program 
are  to  promote — 

(1)  The  general  welfare  of  deaf  and 
hard  of  hearing  individuals  by:  (A) 
bringing  to  those  individuals 
understanding  and  appreciation  of  those 
films  and  television  programs  that  play 
an  important  part  in  the  general  and 
cultural  advancement  of  hearing 
individuals;  (B)  providing  through  these 
films  and  television  programs  enriched 
educational  and  cultural  experiences 
through  which  deaf  and  hard  of  hearing 
individuals  can  be  brought  into  better 
touch  with  the  realities  of  their 
environment;  and  (C)  providing  a 
wholesome  and  rewarding  experience 
that  deaf  and  hard  of  hearing 
individuals  may  share  together 

(2)  The  educational  advancement  of 
individuals  with  disabilities  by:  (A) 
carrying  on  research  in  the  use  of 
educational  media  for  individuals  with 
disabilities:  (B)  producing  and 
distributing  educational  media  for  the 
use  of  individuals  with  disabilities,  their 
parents,  their  actual  or  potential 
employers,  and  other  individuals 
directly  involved  in  work  for  the 
advancement  of  individuals  with 
disabilities:  (C)  training  individuals  in 
the  use  of  educational  media  for  the 
instruction  of  individuals  with 
disabilities:  and  (D)  utilizing  educational 
media  to  help  eliminate  illiteracy  among 
individuals  with  disabilities;  and 

(3)  the  general  welfare  of  visually 
impaired  individuals  by:  (A)  bringing  to 
those  individuals  an  understanding  and 
appreciation  of  textbooks,  films, 
television  programs,  video  materials, 
and  other  educational  publications  and 
materials  that  play  an  important  part  in 
the  general  and  cultural  advancement  of 
visually  unimpaired  individuals:  and  (B) 
ensuring  access  to  television 
programming  and  other  video  material. 

Proposed  Priorities:  The  Secretary 
proposes  to  establish  the  following 
priorities  for  the  Educational  Media. 
Research.  Production,  Distribution,  and 
Training  Program,  CFDA  No.  84.026.  In 
accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3).  the  Secretary  proposes  to 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is.  the 
Secretary  proposes  to  select  for  funding 
only  those  applications  proposing 
projects  that  meet  these  priorities. 

Priority  1:  Descriptive  Video 

This  priority  supports  one  or  more 
cooperative  agreements  for  the 


continued  implementation  and  delivery 
of  descriptive  video  for  individuals  who 
are  visually  impaired.  The  purpose  of 
descriptive  video  is  to  make  media  more 
accessible  to  individuals  with  visual 
impairments  by  describing  events  and 
actions  that  are  not  clear  from  the 
soundtrack  alone.  During  FY  1990  a 
study  was  conducted  on  the  viability 
and  cost  effectiveness  of  descriptive 
video.  This  study  indicated  that, 
although  descriptive  video  appears  to  be 
a  useful  and  viable  vehicle  in  providing 
people  with  visual  impairments  with 
additional  access  to  television  in  form  of 
descriptions  of  visual  images  and 
actions  on  the  television  screen  that  are 
not  sounded,  the  technology  needs 
continued  research  and  study.  Because 
of  the  overall  costs  of  producing  and 
broadcasting  descriptive  video  and  the 
fact  that  descriptive  video  technology  is 
new  and  still  evolving,  it  was  found  to 
be  not  commercially  viable  for  national 
broadcast  at  the  present  time.  This  is 
analogical  to  the  early  days  of  captioned 
television  and  the  development  of  Line 
21  closed  captioning.  The  valuative 
study  (1990)  recommended  a 
continuation  of  ongoing  activities 
conducted  by  public  and  cable  networks 
with  an  increase  in  program  offering 
while  concurrent  evaluations  are 
conducted. 

Project  Design:  The  projects  funded 
under  this  priority  must: 

(a)  Identify,  select,  and  implement 
effective  methods  and  technologies  for 
providing  descriptive  video  programs  or 
movies.  These  must  include  methods 
and  technologies  for  recording, 
transmission,  and  reception  of 
descriptive  video  and  must  be  specific 
as  to  the  activities  and  equipment  that 
will  be  required: 

(b)  Develop  criteria  for  selecting 
programs  to  be  video  described  and 
made  available; 

(c)  Determine  the  number  of  hours  of 
descriptive  video  programs  or  movies 
made  available  over  public  or  cable 
television  or  through  home  video  during 
each  year  of  the  three-year  period; 

(d)  Obtain  agreement  from 
participating  producers  and  distributors 
to  permit  video  description  and 
transmission:  and 

(e)  Implement  a  comprehensive 
outreach  effort  to  inform  intended 
consumers  of  the  service  and  steps 
necessary  to  access  the  service,  and 
other  activities  necessary  to  sustain  the 
service  such  as  educating  station 
managers  and  producers  and  promoting 
their  participation  and  contributions. 

Evaluation:  Projects  must  rigorously 
evaluate  the  effectiveness  of  the 
methods  and  technologies  used  in 
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providing  descriptive  video  as  well  as 
barriers  encountered  and  the  impact  on 
the  intended  target  populations. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  the  implementation  and 
delivery  of  descriptive  video. 

Dissemination:  Project  reports  must 
include  specific  information  about  the 
methods  and  technologies  used  to 
provide  descriptive  video  as  well  as 
evaluation  information  as  to  the  impact, 
effectiveness,  and  costs  of  the  methods 
and  technologies.  Projects  must  report 
their  information  in  a  way  that  is  useful 
to  potential  service  providers  as  well  as 
consumers.  Information  must  be 
disseminated  to  clearinghouses, 
consumer  groups,  and  other  appropriate 
audiences. 

Priority  2:  Closed-Captioned  Daytime 
Programming 

This  priority  supports  one  or  more 
cooperative  agreements  for  the  closed- 
captioning  of  daytime  programming 
broadcast  nationally,  so  that  persons 
who  are  deaf  or  hard  of  hearing  can 
have  access  to  daytime  television 
programming.  These  projects  will 
provide  access  to  the  shared  cultural 
experience  of  television  to  persons  who 
are  hearing  impaired,  particularly  the 
elderly,  and  persons  at  home  during  the 
day,  who  wish  to  enjoy  daytime 
television. 

The  U.S.  Department  of  Education 
currently  sponsors  projects  that  provide 
access  to  closed-captioning  of  news  arid 
public  information;  movies,  mini-series, 
prime  time  and  specials;  sports;  and 
children's  programs.  In  most  of  these 
areas  the  Government's  efforts  have 
been  significantly  supplemented  by 
support  from  the  private  sector.  On  the 
other  hand,  little  captioned 
programming  is  available  during 
daytime  hours.  The  intent  of  this  priority 
is  to  provide  stimulation  to  increase    ' 
access  to  daytime  television  for  persons 
with  hearing  impairment. 

Project  Design:  Projects  must: 

(a)  Select  programs  to  be  captioned, 
taking  into  account  the  preference  of 
consumers  for  particular  programming; 

(b)  Determine  the  number  of  television 
hours  to  be  captioned  using  funds  from 
this  project  and  the  number  of  hours 
projected  to  be  captioned  using  funds 
from  other  sources,  including  matching 
or  in-kind  contributions,  and  a  specific 
method  to  be  used  for  each  hour,  i.e., 
realtime,  off-line,  computer-assisted, 
etc.; 

(c)  Determine  the  type  and  use  of 
backup  systems  that  will  ensure 
successful,  timely  captioning  services; 
and 


(d)  Obtain  agreement  from  major 
commercial  or  cable  networks  to  permit 
captioning  of  their  programs. 

Evaluation:  Projects  must  implement 
procedures  for  monitoring  the  extent  to 
which  full  and  accurate  captioning  is 
provided  and  use  this  information  to 
make  refinements  in  captioning 
operations. 

Priority  3:  Special  Research. 
Development  and  Evaluation  Projects 

This  priority  supports  projects  to 
expand  the  effective  uses  of  captioning 
to  enhance  the  reading  and  literacy 
skills  of  individuals  who  are  deaf  or 
hard  of  hearing,  to  enhance  the  reading 
and  literacy  skills  of  individuals  with 
disabilities,  and  to  explore  captioning 
features  that  make  captioning  a  more 
effective  tool  in  extending  general 
television  programming  to  persons  with 
disabilities. 

Project  Design:  Projects  supported  by 
this  priority  must  address  one  or  more  of 
the  following  areas: 

(a)  Explore  and  test  uses  of  captioned 
television  and  videos  to  determine  those 
uses  that  are  effective  in  developing  or 
improving  reading  and  literacy  skills  of 
individuals  who  are  deaf  or  hard  of 
hearing; 

(b)  Explore  and  test  uses  of  captioned 
television  and  videos  to  determine  those 
uses  that  are  effective  in  improving 
reading  and  literacy  skills  of  a  broad 
range  of  individuals  with  disabilities, 
particularly  those  who  have  learning 
disabilities  or  limited  proficiency  in 
English;  and 

(c)  Compare  and  contrast  captioning 
features  such  as  verbatim  captioning 
versus  edited  captioning,  location  of 
captions,  highlighting  of  captions, 
variable  fonts,  variable  captioning  rates, 
for  extending  captioned  television  to  a 
broad  range  of  viewers  with  disabilities; 
including,  but  not  limited  to,  persons 
with  hearing  impairments. 

The  Secretary  may  fund  one  or  more 
applications  in  each  of  these  three 
categories.  Projects  must: 

(1)  Address  a  specific  problem  or 
issue; 

(2)  Select  specific  activities  or 
technologies  to  test,  compare,  or  adapt 
based  on  previous  research  or 
evaluations;  and 

(3)  Target  a  particular  population  of 
individuals  with  disabilities. 

Evaluation:  Projects  must  conduct 
investigations  using  methodological 
procedures  that  will  produce 
unambiguous  findings  regarding  the 
impact  and  relative  effectiveness  of 
various  captioning  efforts.  Further, 
projects  must  evaluate  any 
dissemination  activities  to  determine 


their  effectiveness  m  benefitting 
intended  target  populations. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  the  use  of  captioning. 

Dissemination:  Projects  must  report 
their  information  and  findings  in  a  way 
that  is  useful  to  potential  service 
providers  as  well  as  consumers. 
Information  must  be  disseminated  to 
clearinghouses,  technical  assistance 
organizations,  networks,  consumer 
groups  and  other  appropriate  audiences. 

Program  Authority:  20  U.S.C.  1451. 1452. 

Title  of  Program:  Postsecondary 
Education  Programs  for  Persons  with 
Disabilities.  CFDA  No.  84.078. 

Purpose:  To  develop,  operate,  and 
disseminate  specially  designed  model 
programs  of  postsecondary,  vocational, 
technical,  continuing  or  adult  education 
for  individuals  with  disabilities. 

Proposed  Priority:  The  Secretary 
proposes  to  establish  the  following 
priority  for  the  Postsecondary  Education 
Program  for  Persons  with  Disabilities. 
CFDA  84.078.  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3).  the  Secretary 
proposes  to  give  an  absolute  preference 
under  this  program  to  applications  that 
respond  to  the  following  priority;  that  is, 
the  Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  this  priority. 

Priority  1:  Career  Placement 
Opportunities  for  Students  With 
Disabilities  in  Postsecondary  Programs 

This  priority  supports  projects  that 
enhance  the  role  and  capacity  of  career 
placement  offices  that  arrange  pre- 
employment  opportunities  and 
subsequent  employment  placements  in 
integrated  settings  for  students  with 
disabilities  in  community  and  four-year 
colleges,  universities,  technical  and 
vocational  institutes,  and  adult  and 
continuing  educational  programs. 

It  is  important  to  increase  the 
awareness  of  campus-based  career 
placement  personnel  about  the  needs  of 
students  with  disabilities  and  their 
employment  opportunities.  On-campus 
career  placement  offices  are  useful 
sources  of  information  about  career 
opportunities  offered  by  local,  regional, 
and  national  businesses  and  other 
potential  employers.  There  is  a  tendency 
for  students  with  disabilities  to  be 
overlooked  during  regular  recruiting 
activities  when  career  placement  offices 
are  contacted  by  potential  employers, 
especially  those  from  larger 
corporations.  Also,  many  career 
placement  personnel  are  insufficiently 
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trained  in  the  special  job  development 
techniques  which  are  necessary  for 
successful  placements  of  persons  with 
disabilities. 

Project  Design:  Projects  must  create 
and  facilitate  the  cooperative  efforts  of 
those  who  help  bring  about  successful 
vocational  placements  for  people  with 
disabilities.  Such  collaborative  efforts 
must  include  extensive  involvement  of 
representatives  from  the  disabled 
student  services  program  office,  from 
the  career  placement  office,  from  the 
State  vocational  rehabilitation  agency, 
from  business  and  industry,  and,  where 
appropriate,  from  the  disabled  student 
community  itself.  The  goal  of  these 
projects  is  to  enhance  the  current 
campus-based  activities  and  capacities 
of  the  postsecondary  institution  career 
placement  offices  and  their  personnel. 

Projects  supported  under  this  priority 
must: 

(a)  Develop  or  adopt  inservice  training 
and  orientation  programs  (curriculum, 
syllabus  and  associated  informational 
materials)  for  career  placement  officers, 
their  staff,  and  faculty,  that  focus  on  the 
awareness  and  provision  of  support 
services  and  accommodations  needed 
by  students  with  disabilities,  not  only  at 
the  postsecondary  educational  program 
but  also  at  various  potential  work  sites: 
and  further,  insure  that  this  training 
becomes  a  part  of  the  institution 
orientation  for  new  faculty  and  staff 
members  who  replace  those  who 
previously  had  benefitted  from  this 
training: 

(b)  Obtain  the  involvement  of 
employers  by  placement  officers  in 
campus-based  career  opportunities, 
such  as  specific  individual  pre- 
employment  interviews  or  group 
meetings  with  representatives  of 
industry;  this  involvement  should 
include  such  groups  as  private  industry 
councils,  local  Chambers  of  Commerce, 
and  Governor's  and  Mayor's 
Committees  on  Employment  of  Persons 
with  Disabilities; 

(c)  Increase  placement  percentages  for 
students  with  disabilities  by  the 
formation  and  continuation  of  formal 
memoranda  of  understanding, 
cooperative  agreements  or  similar 
documents  among  disabled  student 
service  offices,  career  placement  offices, 
vocational  rehabilitation  offices,  and 
local.  State  or  regional  coalitions  of 
representatives  of  business  and 
industry. 

(d)  Enhance  the  career  experiences  of 
students  with  disabilities  by  facilitating 
or  creating  opportunities  for  needed 
work  experiences,  work-study  program 
participation,  internships,  and  summer 
placements,  among  others,  in  order  that 
students  with  disabilities  will  be  more 


competitive  with  their  nondisabled 
peers  upon  entering  the  job  market: 

(e)  Provide  technical  assistance  and 
information  on  program  and  work 
accessibility  and  accommodations  to 
administrators,  faculty,  and  staff  of 
postsecondary  educational  programs; 
secondary  school  administrators, 
counselors,  and  teachers:  parents:  and 
persons  with  disabilities. 

The  following  activities  must  be 
addressed  in  the  Plan  of  Operation: 

Collaboration:  Projects  must 
collaborate  with  employers  (or 
organizations  of  employers)  and  with 
State  vocational  rehabilitation  agencies. 

Personnel:  Proposed  project  personnel 
must  have  the  appropriate  training  or 
experience  or  both  necessary  to  achieve 
the  project's  goals  and  objectives.  At 
least  one  key  staff  person  (Project 
Director  or  Project  Coordinator)  must 
have  experience  with,  or  a  background 
in.  career  placements  of  college-aged 
persons  with  disabilities  and  commit 
more  than  50%  of  his  or  her  time  to  the 
project. 

Evaluation:  Outcome  measures 
developed  or  used  by  the  project  must 
be  specified.  These  measures  must 
clearly  reflect  the  effectiveness  of 
project  strategies  in  placing  the  targeted 
population  in  permanent  and 
competitive  jobs. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C  1409(g). 

Program  Authority:  20  U.S.C.  1424(a). 

Title  of  Program:  Children  With 
Severe  Disabilities  Program.  CFDA  No. 
84.08& 

Purpose:  To  provide  Federal  financial 
assistance  for  demonstration  or 
development,  research,  training,  and 
dissemination  activities  for  children 
with  severe  disabilities,  including  deaf- 
blindness. 

Proposed  Priorities:  The  Secretary 
proposes  to  establish  the  following 
activities  for  the  Children  with  Severe 
Disabilities  Program.  CFDA  No.  84.08a 
In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3).  the  Secretary  proposes  to 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities:  that  is.  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  priorities. 

Priority  1:  Outreach:  Serving  Students 
With  Severe  Disabilities  in  Integrated 
Environments 

The  purpose  of  this  priority  is  to 
improve  and  ensure  the  quality  of 
educational  service  delivery  to  children 


and  youth  with  severe  disabilities  in 
integrated  settings.  This  priority  will 
support  projects  that  facilitate  the 
adoption  and  implementation  of 
validated  educational  models  or 
components  of  those  models  in 
additional  sites  including  individual  or 
multiple  districts. 

Across  the  Nation  there  are 
educational  programs  interested  in 
serving  students  with  severe  disabilities 
in  integrated  settings.  While  methods 
and  procedures  that  have  proven  ability 
to  effectively  address  the  educational 
and  related  service  needs  of  students 
with  severe  disabilities  in  integrated 
settings  have  been  identified,  many 
educational  programs  are  either 
unaware  of  these  methods,  procedures 
and  models  or  the  models  are  not 
readily  available  in  their  schools, 
communities  or  States.  Consequently, 
these  programs  are  often  limited  in  their 
ability  to  provide  effective  educational 
and  related  services  to  students  with 
severe  disabilities  in  integrated  settings. 
This  priority  would  increase  the 
capacity  of  local  school  districts  or  State 
educational  agencies  to  ser\'e  students 
with  severe  disabilities  in  integrated 
school  and  community  settings  as  a 
result  of  its  product  development  and 
dissemination,  training,  or 
demonstration  site  development 
activities. 

Project  Design:  The  practices  to  be 
implemented  during  the  outreach 
activities  may  focus  on,  but  are  not 
limited  to,  transition  from  school  to 
adult  hfe,  the  use  of  activity-based 
curricula,  non-aversive  behavior 
management,  facilitating  social 
relationships  in  school  and  community 
settings,  or  strategies  that  facilitate  the 
integration  of  students  with  severe 
disabilities  into  neighborhood  schools. 

The  models  or  components  to  be 
implemented  must: 

(a)  Be  based  on  current  theory  and 
research  and  provide  evidence  of  the 
validity  of  the  model  or  components; 

(b)  Match  the  needs  of  the  proposed 
sitesf:  and 

(c)  Describe  the  process  of  model 
implementation  in  terms  of:  demands  of 
the  model  (e.g.,  expected  costs,  needed 
personnel,  staff  training,  equipment) 
upon  potential  users,  sequence  of  model 
implementation  activities,  and  perceived 
ability  of  model  users  to  satisfy  the 
demands  for  model  adoption. 

Outreach  activities  may  include,  but 
need  not  be  limited  to:  (1)  product 
development  and  dissemination.  (2) 
trailing,  and  (3)  demonstration  site 
development. 

Projects  must  coordinate  their 
activities  with  appropriate  educational 
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agencies,  adult  service  providers  or 
personnel.  If  appropriate,  projects  must 
involve  students  with  severe  disabilities 
and  their  families  in  the  design, 
implementation  and  evaluation  of 
project  activities. 
Evaluation:  Each  project  must: 
(fl)  Clearly  define  the  outcomes 
expected  from  the  implementation 
activity; 

(b)  Include  strategies  for  evaluating 
the  effectiveness  of  the  implementation 
following  intervention;  and 

(c)  Document  changes  in  the  model  as 
a  result  of  implementation  across  all 
sites. 

Outcome  measures  must  include 
measures  of  model  effectiveness,  user 
satisfaction,  fidelity  of  implementation, 
cost  benefit  analysis  and  child  change 
data,  if  appropriate. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Priority  2:  Developing  Innovations  for 

Educating  Children  With  Severe 
Disabilities  Full-time  in  General 
Education  Classrooms 

This  priority  will  support  three  year 
•  research  projects  designed  to  develop, 
implement,  and  evaluate  specific 
strategies  that  result  in  effective  special 
education  and  related  service  delivery 
in  inclusive  general  education 
elementary  classrooms.  As  we  enter  the 
1990's  there  is  a  strong,  accelerating 
parent  and  professional  movement 
promoting  the  full  inclusion  of  students 
with  severe  disabilities  into  age- 
appropriate  general  education  classes. 
Providing  educational  programs  that 
balance  full  inclusion  and  social 
integration  with  an  age-appropriate  and 
functional  curricula  will  require 
significant  change  from  both  general  and 
special  education.  This  restructuring  of 
educational  service  delivery  drives  the 
need  fur  innovations  to  refine  or  "stretch 
the  system"  as  educators  investigate 
strategies  to  accommodate  students 
with  diverse  learning  characteristics. 

Projects  must  produce  a  set  of  tested 
strategies  to  provide  an  empirical  basis 
for  utilizing  and  refining  techniques  for 
accommodating  students  with  diverse 
learning  characteristics,  including  those 
with  severe  disabilities,  in  general 
education  elementary  classrooms. 
Project  outcomes  include  preliminary 
data-based  information  that  clearly 
describes  the  following;  (a)  The  supports 
and  conditions  required  to  provide 
effective  educational  and  related 
services;  (b)  procedures  to  ensure 
adequate  child  progress;  (c)  social 
interaction  with  classmates/peers;  (d) 
the  structure  of  classroom  activities  and 
materials  to  meet  multiple  instructional 


needs;  and  (e)  efficient  utilization  of 
personnel  and  resources. 

Project  Design:  Projects  must  present 
a  synthesis  of  relevant  extant  research 
to  serve  as  a  conceptual  and  empirical 
basis  for  the  proposed  innovative 
activities.  The  proposed  innovations 
must  extend  the  field's  knowledge  base 
on  the  use  of  inclusive  practices  in 
general  education  elementary 
classrooms.  Projects  must  address: 

(a)  The  supports  and  conditions 
required  to  provide  effective  educational 
and  related  services  in  general 
education  classrooms;  and 

(b)  How  educational  and  related 
services  can  be  delivered  fn  general 
education  classrooms  to  ensure 
adequate  child  progress. 

Project  activities  must  be  carried  out 
in  integrated  elementary  school 
environments  and  projects  must 
measure  the  initial  or  baseline  levels  of 
social  and  physical  integration  in  these 
settings  prior  to  the  proposed  innovative 
activities. 

The  Secretary  particularly  invites 
projects  that  address  one  or  more  of  the 
following  questions: 

(a)  What  strategies  (e.g..  cooperative 
learning  groups,  peer  tutors,  circles  of 
friends)  promote  the  active  and  effective 
involvement  of  classmates  in  inclusive 
educational  programs? 

(b)  What  classroom  activities  and 
materials  ensure  meaningful  student 
participation  and  meet  multiple 
instructional  needs?  How  are  classroom 
activities  and  use  of  materials  best 
structured? 

(c)  How  are  personnel  best  utilized  for 
direct  service  and  technical  assistance? 
What  staffing  patterns  are  employed  for 
inclusive  educational  programs  (e.g.,  use 
of  consultant  teacher,  paraprofessionals, 
team  teaching]  and  how  do  these 
patterns  change  over  time? 

However,  in  accordance  with  EDGAR 
at  34  CFR  75.105(c)(1).  an  application 
that  meets  this  invitational  priority 
receives  no  competitive  or  absolute 
preference  over  applications  that  meet 
the  general  priority  described  in  this 
notice. 

Projects  must  demonstrate  on-going 
collaborative  relationships  among 
personnel  from  the  LEAs  where  the 
innovative  activity  will  be  implemented, 
and.  as  appropriate,  among  the  SEA. 
IHEs.  and  other  State  or  local  agencies 
involved  in  serving  students  with  severe 
disabilities.  Procedures  to  ensure 
involvement  of  parents  and  school 
personnel  (e.g^  building  administration, 
general  and  special  educators,  related 
services  personnel)  in  the  proposed 
innovation  must  be  developed.  It  is 
anticipated  that  the  LEAs  involved  in 
the  innovation  will  contribute  teaching 


staff  and  administrative  support 
Coordination  and  collaboration  among 
the  projects  funded  under  this  priority  is 
encouraged  and  OSEP  personnel  will 
assist  in  this  effort. 

Evaluation:  Project  evaluation  must 
employ  methodology  that  accurately 
assesses  the  impact  of  the  innovative 
strategies  on  (a)  the  general  education 
classroom  where  students  with  severe 
disabilities  are  educated  on  a  full-time 
basis,  and  (b)  student  outcomes 
including  adaptive  behavior  and 
achievement.  Projects  are  encouraged  to 
use  quantitative  and  qualitative 
research  methods  to  ensure  a  reliable 
and  thorough  analysis  of  the  classroom 
innovations.  Projects  must  use 
procedural  reliability  checks  and  obtain  n 
social  validity  measures  for  students, 
parents,  and  school  personnel.  To  the 
extent  possible,  strategies  demonstrated 
to  be  effective  in  the  initial  setting 
should  be  implemented  and  evaluated  in 
other  settings  to  determine  the 
replicability  of  project  findings. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  the  use  of  the  innovative 
strategies. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g), 

Priority  3:  Social  Relationships  Researdi 
Institute  for  Children  and  Youth  With 
Severe  Disabilities 

The  purpose  of  this  priority  is  to 
support  one  cooperative  agreement  to 
establish  a  Social  Relationships 
Research  Institute  to  develop,  field-test, 
and  disseminate  information  on  social 
support  strategies  to  increase  the  social 
integration  of  children  and  youth  with 
severe  disabilities  in  school, 
neighborhood,  are  (a)  to  produce 
validated  procedures  for  the 
development  and  maintenance  of  social 
relationships  that  promote  positive 
lifestyle  changes  among  children  and 
youth  with  severe  disabilities,  and  (b)  to 
encourage  utilization  of  those 
procedures  in  integrated  settings  by 
policy  makers  and  program 
implementers.  Although  significant 
strides  have  been  made  in  increasing 
opportunities  for  social  integration  of 
children  and  youth  with  severe 
disabilities  in  school  and  community 
settings,  recent  research  indicates  that 
many  of  these  individuals  often  have 
few,  if  any,  friends  or  social  supports 
outside  of  their  family.  Poor 
interpersonal  skills  paired  with  lack  of 
social  supports  are  reportedly  the 
reasons  why  many  adults  with  severe 
disabilities  leave  integrated  employment 
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settings.  Other  studies  suggest  that 
students  with  disabilities  have 
infrequent  and  inconsistent  interactions 
with  their  nondisabled  peers  in 
integrated  school  settings  when  social 
interaction  programs  and  supports  are 
absent. 

Despite  a  broad  consensus  that  social 
integration  is  of  critical  importance  in 
the  lives  of  children  and  youth  with 
severe  disabilities  and  their  families, 
there  is  a  wide  gap  between  that  belief 
and  the  use  of  systematic  intervention 
efforts  to  promote  social  integration  and 
support.  There  is  little  empirical 
information  to  assist  policy  makers  and 
program  implementers  in  ensuring  that 
individuals  with  severe  disabilities  are 
socially  integrated  in  school, 
neighborhood,  work,  and  community 
settings. 

The  research  institute  resulting  from 
this  priority  will  have  the  potential 
impact  of  increasing  social  integration 
and  improving  the  quality  of  life  for 
individuals  with  severe  disabilities  and 
their  families.  The  institute's  activities 
must  produce  an  empirical  basis  for  the 
selection  and  utilization- of  strategies  to 
increase  the  social  integration  of 
children  and  youth  with  severe 
disabilities  in  school,  neighborhood, 
community,  and  employment  settings. 
The  research  institute  must  generate 
preliminary  data-based  information  that 
describes  the  strategies,  supports,  and 
conditions  that  facilitate  the 
development  and  maintenance  of  social 
relationships  among  people  with  severe 
disabilities  and  their  peers  without 
disabilities. 

Project  Design:  The  institute  must 
present  a  synthesis  of  relevant  extant 
research  to  serve  as  a  conceptual  and 
empirical  basis  for  the  proposed  social 
relationship  research  and  development 
activities.  The  institute's  activities  must 
extend  the  field's  knowledge  base  on  the 
use  of  practices  that  promote  social 
relationships  among  children  and  youth 
with  severe  disabilities  and  their  peers 
in  integrated  school  and  community 
settings.  Project  activities  must  be 
carried  out  in  integrated  school  and 
community  environments  and  the 
institute  must  clearly  measure  initial 
levels  of  social  and  physical  integration 
in  these  settings  prior  to  the  proposed 
activity. 

The  program  of  research  and 
development  activities  must  be 
conducted  in  a  manner  that  clearly 
demonstrates  how  the  strands  of 
research  relate  to  one  another.  The 
program  of  research  activities  must 
address,  but  is  not  limited  to: 

(a)  The  nature  of  social  relationships 
and  the  development  of  friendships 
between  individuals  with  severe 


disabilities  and  their  nondisabled  peers 
(e.g.,  type,  quantity,  quality,  and 
duration)  in  integrated  school,  work,  and 
community  settings; 

(b)  The  scope  of  social  support  needs 
across  individuals  and  how  they  vary 
over  lime  and  across  situations; 

(c)  The  strategies  for  providing 
effective  support  in  elementary  schools, 
middle  and  junior  high  schools,  high 
schools,  work  settings,  neighborhoods, 
and  community  recreation  programs; 

(d)  How  to  create  social  networks  that 
provide  multiple  supports  across  school, 
neighborhood,  employment  and 
community  settings; 

(e)  Identifying  and  fostering  naturally 
occurring  opportunities  where  social 
relationships  can  develop; 

(f)  How  strategies  for  peer 
involvement  vary  across  chronological 
ages  and  settings  (e.g.,  pre-school,  lower 
elementary,  upper  elementary,  etc.);  and 

(g)  How  social  relationships,  supports, 
and  networks  are  influenced  by 
transitions  and  whether  they  can  be 
maintained  during  periods  of 
transition — from  segregated  to 
integrated  programs,  from  elementary  to 
middle  and  junior  high  school,  from 
middle  and  junior  high  school  to  high 
school,  and  from  school  to  work. 

The  Institute  must  demonstrate  on- 
going collaborative  relationships  among 
personnel  from  the  settings  where  the 
project  activities  will  be  implemented, 
and,  as  appropriate,  among  IHEs  and 
other  State  or  local  agencies  involved  in 
serving  students  with  severe  disabilities. 
Procedures  to  promote  involvement  of 
peers,  parents  and  school  personnel 
(e.g..  building  administration,  general 
and  special  educators,  related  services 
personnel)  and  relevant  community 
human  service  agencies  in  the  proposed 
project  must  be  clearly  delineated. 

Close  coordination  and  collaboration 
among  the  research  institute  project 
funded  under  this  priority  and  projects 
funded  under  the  Research  in  Social 
Relationships  priority  established  under 
the  Services  for  Children  and  Youth 
with  Deaf-Blindness  Program  is 
required.  Department  personnel  will 
assist  with  these  collaborative  efforts. 
The  research  institute  project  director, 
project  directors  of  the  social 
relationships  research  projects,  and 
OSEP  personnel  shall  meet  annually  and 
will  work  together  to  ensure  that  project 
findings  are  disseminated  in  an 
organized  manner.  The  research 
institute  funded  under  this  priority  must 
produce  and  disseminate  at  least  one 
monograph  concerning  the  findings  and 
describing  promising  practices  for 
promoting  social  relationships. 
Monographs  must  include,  as 
appropriate,  relevant  information  and 


findings  from  the  projects  funded  under 
the  Research  in  Social  Relationships 
priority  established  under  the  Services 
for  Children  and  Youth  with  Deaf- 
Blindness  Program. 

Evaluation:  Project  design  and 
evaluation  must  use  methodology  that 
can  accurately  describe  the  complex 
nature  of  social  relationships  as  well  as 
the  impact  of  interventions  on  student 
lifestyle  outcomes.  The  Institute  is 
encouraged  to  employ  both  qualitative 
and  quantitative  research  methodologies 
to  ensure  a  reliable  and  thorough 
analysis  of  various  social  relationship 
support  strategies.  The  institute  must 
employ  periodic  procedural  reliability 
checks  and  obtain  social  validity 
measures  for  students,  peers,  parents, 
and  school  personnel.  To  the  extent 
possible,  strategies  demonstrated  to  be 
effective  are  to  be  implemented  and 
evaluated  across  new  settings  to 
determine  the  replicability  of  project 
findings. 

The  Secretary  will  approve  one 
cooperative  agreement  with  a  project 
period  of  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  institute  for  the 
final  two  years  of  the  project  period,  in 
addition  to  considering  factors  in  34  CFR 
75.253(a).  the  Secretary  also  will 
consider  the  recommendation  of  a 
review  team  consisting  of  three  external 
experts  selected  by  the  Secretary  and 
designated  Federal  Program  officials. 
The  services  of  the  review  team  are  to 
be  performed  during  the  research 
institute's  second  year  prior  to  the 
submission  of  the  third  year 
continuation  award.  Costs  associated 
with  the  services  of  the  three  member 
review  team  (estimated  to  be 
approximately  $3,000  total)  are  to  be 
incorporated  into  the  applicant's 
proposed  budget.  In  developing  its 
recommendation,  the  review  team  will 
consider,  among  other  factors,  the 
following; 

(a)  The  timeliness  and  the 
effectiveness  with  which  all 
requirements  of  the  negotiated 
cooperative  agreement  have  been  or  are 
being  met  by  the  recipient  of  the 
cooperative  agreement;  and 

(b)  The  degree  to  which  the  institute's 
research  design  and  methodological 
procedures  demonstrate  the  potential  for 
producing  significant  new  knowledge 
and  products. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 
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Priority  4:  Model  Insemce  Training 
Projects 

The  purpose  of  this  priority  is  to 
support  capacity  building  projects  that 
develop,  demonstrate,  evaluate,  and 
disseminate  model  inservice  training 
activities  (and  accompanying  materials] 
that  will  prepare  administrators, 
teachers,  paraprofessionals,  and  related 
service  personnel  to  provide,  coordinate 
and  enhance  services  that  result  in 
children  and  youth  with  severe 
disabihties  being  educated  in  general 
education  classrooms  and  community 
settings. 

One  of  the  major  issues  facing  special 
education  today  is  the  lack  of  qualified 
personnel  to  meet  the  educational  needs 
of  individuals  with  severe  disabilities. 
Inservice  training  is  one  strategy  for 
meeting  the  needs  of  existing  personnel 
by  specifically  targeting  training  to 
identified  needs.  This  strategy  can  be 
used  to  (1)  enhance  the  skills  of 
personnel  currently  working  with 
students  with  severe  disabilities,  (2] 
supplement  training  to  regular 
educators,  or  (3)  train  personnel  who 
have  not  previously  worked  with 
students  with  severe  disabilities.  In 
addition  to  meeting  the  immediate  need 
for  trained  personnel,  this  priority  will 
require  the  packaging  of  the  inservice 
training  model  in  a  way  that  will 
increase  the  likelihood  that  effective 
training  practices  will  be  adopted  by 
others. 

Project  Design:  Model  inservice 
training  projects  must  provide  inservice 
training  for  professionals, 
paraprofessionals,  or  both  currently 
providing  education  or  related  services 
to  children  and  youth  with  severe 
disabilities  or  to  those  individuals,  who 
through  retraining  could  provide  such 
educational  services.  The  projects  may 
be  State  or  regional  in  scope.  The 
projects  must  (1)  delineate  a  conceptual 
framework  upon  which  training  is  to  be 
based  including  the  provision  of  services 
in  general  education  classrooms  and 
community  settings,  (2]  identify  the 
target  audience  to  be  trained,  including 
their  roles  and  responsibilities,  (3) 
identify  the  changes  required  in  those 
roles  or  responsibilities  to  serve 
individuals  with  severe  disabilities,  (4) 
identify  the  skills  needed  to  implement 
the  new  roles  or  responsibilities  (5) 
determine  how  the  training  will  meet 
identified  needs  within  the  proposed 
service  area  (6)  determine  the  content  of 
training  and  the  format  for  delivery  of 
training  activities.  In  addition  to  initial 
training,  the  projects  must  include  an 
array  of  follow-up  and  support  activities 
that  ensure  that  personnel  participating 
in  the  training  acquire  the  skills  being 


taught  and  utilize  that  knowledge  in 
meeting  the  education  and  related 
service  needs  of  children  and  youth  with 
severe  disabihties  in  general  education 
classrooms  or  community  settings. 

The  projects  must  directly  train 
personnel  to  facilitate  education  in  the 
least  restrictive  educational 
environment. 

The  Secretary  will  give  competitive 
preference  {by  awarding  up  to  10 
additional  points)  to  projects  that  do  all 
of  the  following: 

(a)  Collaborate  with  relevant  State 
agencies  for  the  Comprehensive  System 
of  Personnel  Development  under  part  B 
of  the  Individuals  with  Disabilities 
Education  Act. 

(b)  Assure  that  inservice  trainees  will 
gain  credit  from  the  training  and  that 
credit  will  apply  towards  a  degree, 
certification,  recertification,  or  licensure: 
and 

(c)  Assure  through  supplemental 
funding  from  State  or  other  sources  that 
the  inservice  training  model,  if  proven 
effective,  will  become  the  basis  for  or 
will  be  incorporated  into,  an  ongoing 
system  of  professional  development  for 
personnel  serving  children  and  youth 
with  severe  disabilities. 

The  Secretary  particularly  invites 
projects  that  focus  on: 

(a)  Community  based,  age 
appropriate,  functional  skills  training; 

(b)  Non-aversive  behavior 
management  in  general  education  and 
community  settings; 

(c)  Assistive  technology  to  enhance 
participation  and  communication  in 
general  education  and  community 
settings; 

(d)  Strategies  for  facilitating 
interactions  between  students  with 
severe  disabilities  and  their  nondisabled 
peers. 

(e)  Training  educational  personnel 
from  groups  who  have  been  traditionally 
under-represented. 

However,  in  accordance  EDGAR  at  34 
CFR  75.105(c)(1).  an  application  that 
meets  this  invitational  priority  receives 
no  competitive  or  absolute  preference 
over  applications  that  meet  the  general 
priority  described  in  this  notice. 

Evaluation:  Projects  must  evaluate  the 
inservice  training  model  through  direct 
assessment  of  participant  skills 
following  the  training  and  after  a  period 
of  time.  At  least  some  measures  must  be 
based  on  direct  observation  of  trainees 
in  the  educational  or  community  setting 
using  standardized  observational  rating 
techniques.  Projects  must  be  consistent 
with  personnel  standards,  certification, 
or  licensing  requirements  in  the  States 
where  training  is  to  occur. 


As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  use  of  the  training  models. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g).  The  information  resulting 
from  these  projects  must  be  packaged  to 
include  all  materials  validated  during 
the  model  inservice  training  effort. 

Priority  5:  State-Wide  Systems  Change 

The  purpose  of  this  priority  is  to 
support  projects  that  enhance  the 
capacity  of  States  to  serve  students  with 
severe  disabilities  (including  students 
with  deaf-blindness)  in:  (a)  Developing 
in  conjunction  with  the  activities 
required  under  part  B  of  the  Individuals 
with  Disabilities  Education  Act  to 
improve  the  quality  of  special  education 
and  related  services  in  the  State  for 
children  with  severe  disabilities, 
including  children  with  deaf-blindness, 
birth  through  21  years  of  age,  and  to 
change  the  delivery  of  these  services 
from  segregated  to  integrated 
environments:  and  (b)  significantly 
increase  the  number  of  children  with 
severe  disabilities  (including  children 
with  deaf-blindness)  the  State  serves  in 
regular  school  settings,  alongside  their 
same-aged  nondisabled  peers. 

Project  Design:  Projects  under  this 
priority  must: 

(a)  Determine  resources  available  in 
the  State  to  provide  quality  services  to 
children  with  severe  disabilities 
(including  children  with  deaf-blindness). 
as  well  as  financial  resources  available 
through  other  agencies  or  parties; 

(b)  Coordinate  activities  with  the 
Deaf-Blind  State  and  Multi-Slate  project 
and  the  coordinator  of  services  for 
8t\idents  with  severe  disabilities; 

(c)  Establish  services  needed  to  assist 
these  children  and  youth  to  achieve 
their  highest  potential  outcomes  in 
normalized,  nonsegregated  least 
restrictive  environments.  These  services 
must  include  at  a  minimum: 

(1)  Delivery  of  integrated  educational 
services  that  include  providing  children 
with  severe  disabilities  (including 
children  with  deaf-blindness)  who  are 
currently  being  served  in  segregated 
environments  with  special  educational 
and  related  services  in  schools  and 
classes  with  nondisabled  children; 

(2)  Movement  of  participating  children 
and  youth  and  integration  into  less 
segregated  environments  with  the 
objective  of  facilitating  the  placement  of 
these  children  in  appropriate  regular 
school  settings; 

(3)  Delivery  of  curricula  relevant  to 
education  in  integrated  settings 
including  the  teaching  of  social 
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integration  skills,  community  referenced 
skills,  and  employment  skills; 

(4)  Activities  to  promote  acceptance 
of  children  and  youth  with  severe 
disabilities  (including  children  with 
deaf-blindness)  by  the  general  public 
through  increasing  both  the  quality  and 
frequency  of  meaningful  interaction  of 
these  children  and  youth  with 
nohdisabled  peers  and  adults: 

(5)  Delivery  of  services  to  meet  the 
unique  needs  of  children  with  severe 
disabilities  (including  children  with 
deaf-blindness);  and 

(6)  Effective  involvement  of  families  in 
the  planning  and  delivery  of  services  to 
their  children  with  severe  disabilities 
(including  children  with  deaf-blindness); 

(d)  Early  in  the  first  year  of  operation 
the  project  must  establish  a  project 
advisory  board  having  representation  of 
parents  of  project  children  with  severe 
disabilities  (including  parents  of 
children  with  deaf-blindness),  providers 
of  services  to  this  population,  and  State 
and  professional  organizations,  that  are 
responsible  for  providing  significant 
input  on  project  management 
procedures;  and 

(e)  As  a  part  of  first  year  activities, 
the  project  must  formulate  and 
implement  formal,  written  policies  and 
procedures  with  relevant  State,  local, 
and  professional  organizations  for 
coordinating  services  provided  to  the 
target  population  of  children  with  severe 
disabilities  (including  children  with 
deaf-blindness)  including  the 
elimination  of  overlapping  and 
redundant  services. 

Projects  must  provide  assurance  that 
the  educational  settings  in  which  the 
project-sites  are  proposed,  represent 
least  restrictive  environments,  including: 

(1)  Placement  in  regular  school  settings; 

(2)  age  appropriate  educational  services: 
and  (3)  integrated  community  settings. 

Evaluation:  Projects  will  be  funded 
through  cooperative  agreements  with 
the  Secretary  for  a  period  of  60  months 
subject  to  the  requirements  of  34  CFR 
75.233(a).  for  continuation  awards.  In 
determining  whether  to  continue  the 
project,  the  Secretary  will  also  consider 
the  recommendation  of  a  review  team 
consisting  of  three  external  experts 
selected  by  the  Secretary  and 
designated  Federal  program  officials. 
Costs  associated  with  the  services  to  be 
performed  by  the  three  external 
members  of  the  review  team  are  to  be 
incorporated  into  the  applicant's 
proposed  budget.  In  developing  its 
recommendation,  the  review  team  will 
consider,  among  other  factors,  the 
following: 

(a)  The  timeliness  and  the 
effectiveness  with  which  all 
requirements  of  the  negotiated 


cooperative  agreement  have  been  or  are 
being  met  by  the  recipient  and  its 
subgrantees: 

(b)  The  degree  to  which  the  applicant 
demonstrated  activities  to  improve  the 
quality  of  special  education  and  related 
services  in  the  State  for  children  and 
youth  with  severe  disabilities  (including 
children  with  deaf-blindness),  birth 
through  21  years  of  age.  and  to  change 
the  delivery  of  these  services  from 
segregated  to  integrated  environments; 
and 

(c)  The  effectiveness  of  the  project's 
activities  including  comparing  the 
number  of  children  and  youth  with 
severe  disabilities  (including  children 
with  deaf-blindness)  in  the  State  who 
are  served  in  regular  school  settings, 
alongside  their  same-aged  nondisabled 
peers,  verses  the  number  of  children 
who  were  served  in  such  settings  at  the 
onset  of  the  project. 

Projects  must  implement  an 
evaluation  plan  that  measures:  (a)  the 
improvement  of  special  education  and 
related  services  in  the  State  for  children 
and  youth  with  severe  disabilities 
(including  children  with  deaf-blindness); 
(b)  the  movement  of  children  and  youth 
with  severe  disabilities  (including 
children  with  deaf-blindness)  in  the 
State  from  segregated  settings  to  regular 
school  settings,  alongside  their  same- 
aged  nondisabled  peers;  and  (c)  the 
effectiveness  of  all  project  activities. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Program  Authority:  20  U.S.C.  1424(a). 

Title  of  Program:  Secondary 
Education  and  Transitional  Services  for 
Youth  with  Disabilities  Program.  CFDA 
No.  84.158 

Purpose:  To  assist  youth  with 
disabilities  in  the  transition  from 
secondary  school  to  postsecondary 
environments  such  as  competitive  or 
supported  employment  and  to  ensure 
that  secondary  special  education  and 
transitional  services  result  in 
competitive  or  supported  employment 
for  youth  with  disabilities. 

Proposed  Priorities:  The  Secretary 
proposes  to  establish  the  following 
priorities  for  the  Secondary  Education 
and  Transitional  Services  for  Youth 
With  Disabilities  Program.  CFDA  No. 
84.158.  In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3),  the  Secretary  proposes  to 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is,  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  priorities. 


Priority  1:  Model  Demonstration  Projects 
to  Identify,  Recruit,  Train,  and  Place 
Youth  With  Disabilities  Who  Have 
Dropped  out  of  School 

This  priority  supports  model 
demonstration  projects  implementing 
effective  strategies  to  identify,  recruit, 
train,  and  place  youth  with  disabilities 
who  have  dropped  out  of  school. 
Projects  must  develop  techniques  for 
locating  and  recruiting  youth  with 
disabilities  who  have  dropped  out  of 
school  and  must  identify  the  unique 
curriculum  modifications  and  supports 
that  are  needed  to  ensure  their  program 
participation  and  completion. 

This  priority  is  being  proposed 
because  of  high  dropout  rates  of  youth 
with  disabilities.  States  reported  to 
OSEP  that  during  the  1988-89  school 
year  approximately  25%  of  youth  who 
exited  special  education  were  dropouts.  . 
Ninety  percent  of  these  dropouts  were 
sixteen  or  seventeen  years  of  age. 
Studies  by  State  and  local  education 
agencies  indicate  that  the  dropout  rate 
of  students  with  disabilities  is  between 
31%  and  35%,  with  even  higher  rates  in 
urban  areas.  Other  studies  have  shown 
that  low  socioeconomic  status  is  also 
related  to  high  dropout  rates  among 
students  with  disabilities.  Youth  in 
special  education  drop  out  of  school  at  a 
higher  rate  than  their  nondisabled  peers 
Poor  academic  performance,  the 
presence  of  a  disability,  attitude  of  the 
youth  toward  school,  and  disciplinary 
problems  are  cited  as  major  reasons  for 
dropping  out. 

In  FY  1990,  projects  were  funded 
under  the  Research  in  Education  of  the 
Handicapped  Program  that  focus  on 
junior  high  school  aged  students  who 
are  certified  as  learning  disabled  or 
emotionally  disturbed  and  are  at  risk  of 
leaving  school  prior  to  completion. 
These  projects  will  design  and  field  test 
interventions  to  enhance  students' 
continued  participation  in  school. 
However,  these  projects  do  not  address 
students  who  have  already  dropped  out 
of  school.  Although  training  and 
employment  projects  currently 
supported  by  the  Secondary  Education 
and  Transitional  Services  Program  are 
required  to  serve  youth  who  have 
recently  left  school,  the  drop  out 
population  has  not  been  a  primary 
focus. 

Project  Design:  The  demonstration 
models  for  youth  who  have  dropped  out  - 
of  school  must  be  based  on  a  conceptual 
framework  that  is  founded  on  tested 
theory  and  research,  and  that  provides  a 
basis  for  the  unique  strategies  and 
approaches  that  are  incorporated  into 
the  model.  Significant  efforts  have 
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occurred  to  demonstrate  that  youth  with 
disabilities  can  make  successful 
transitions  from  school  to  the 
workplace.  However,  attention  must  be 
given  to  the  development  and  validation 
of  unique  strategies  to  locate  and 
motivate  dropouts  to  participate  in 
programs  intended  to  provide  them  the 
skills  necessary  to  live  and  work  in  their 
communities. 

The  strategies  identified  in  the  project 
design  should  address  solutions  to  the 
problems  associated  with  the  transition 
from  school  to  integrated  postsecondary 
environments,  such  as  competitive  or 
supported  employment,  postsecondary 
education,  vocational  training, 
continuing  education,  adult  services,  or 
community-based  living  alternatives. 
Particular  attention  must  be  placed  on: 
(1)  The  identification  and  recruitment  of 
youth  who  drop  out:  (2)  the  development 
of  responsive  programs  to  enlist  and 
maintain  their  participation:  and  (3)  the 
assistance  and  support  necessary  to 
ensure  program  completion. 

Projects  supported  under  this  priority 
must  emphasize  one  or  more  of  the 
following  activities: 

(a)  Developing  working  agreements 
and  mechanisms  between  public  schools 
and  adult  programs  in  integrated,  age 
appropriate  environments  for  the 
provision  of  special  education  or  related 
services.  Such  programs  could  provide 
services  to  youth  until  they  reach  the 
States'  maximum  age  for  receiving 
special  education  services: 

(b)  Providing  intensive  instruction  to 
prepare  target  population  with 
functional  skills  necessary  to  live  and 
work  in  the  community.  Such  instruction 
must  have  a  direct  impact  on  the  youth's 
ability  to  improve  his  and  her  potential 
for  attaining  successful  outcomes: 

(c)  Identifying  individuals,  agencies, 
or  community-based  organizations  that 
may  have  significant  influence  in 
encouraging  youth  to  participate  in 
appropriately  designed  transition 
programs; 

(d)  Incorporating  successful  Projects 
With  Industry  (PWI)  models  or 
components  of  models  supported  under 
the  Job  Training  Partnership  Act  (JTPA) 
into  the  design  of  the  proposed 
transition  programs  and  services;  and 

(e)  Developing  and  implementing 
procedures  to:  (1)  Analyze  the  various 
factors  which  influence  the  individual's 
decision  to  drop  out,  (2)  profile 
significant  characteristics  and  develop 
indicators  of  "risk  of  dropping  out"  for 
youth  currently  enrolled  in  school;  and 
(3)  modify  or  change  school  and 
curriculum  barriers  to  enhance  the 
participation  of  youth  who  have  left 
school  based  on  that  information. 


The  following  activities  must  be 
included  in  the  implementation  of  the 
project: 

Follow-up  and  Long-Term  Support: 
Projects  that  place  youth  with 
disabilities  in  jobs  or  community 
residential  settings  must  provide  for 
sufficient  follow-up  and  linkage  to 
providers  of  long-term  support. 

Setting:  Services  must  be  provided  in 
integrated,  age-appropriate 
environments  in  order  to  reduce  or 
eliminate  the  stigma  that  may  have  been 
associated  with  previous  non-responsive 
environments.  Such  environments  would 
facilitate  the  interaction  between  project 
participants  and  their  nondisabled  peers 
and  would  include  community  colleges 
and  other  agencies  that  offer 
postsecondary  adult  education  services. 

Collaboration:  Projects  must 
collaborate  with  the  following  persons 
and  entities  in  the  design, 
implementation,  and  testing  of  the 
model: 

(1)  Prospective  project  participants 
and  adults  with  disabilities  or  advocapy 
organizations  for  persons  with 
disabilities,  through  such  activities  as 
advisory  committees. 

(2)  Employers,  State  vocational 
rehabilitation  agencies,  and  other 
providers  of  adult  services. 

If  the  applicant  is  not  a  local 
educational  agency,  a  clear  statement  of 
commitment  from  the  local  educational 
agency  indicating  access  to  student 
records,  willingness  to  participate  in  the 
program,  and  assurance  to  restructure 
current  practices  based  on  project 
outcomes  must  be  provided  by  the 
participating  agency(ies]. 

Personnel:  At  least  one  key  staff 
person  (Project  Director,  Project 
Coordinator]  must  have  a  background  in 
the  implementation  of  programs  for 
school  dropouts  with  disabilities  and 
commit  more  than  50%  of  his  and  her 
time  to  the  project. 

Evaluation:  Outcome  measures  must 
be  developed  and  used  by  the  project  to 
determine  how  effective  the  strategies 
are  in  keeping  students  in  an 
educational  program  and  preparing  the 
targeted  population  to  live  and  work  in 
the  community. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  use  of  the  strategies 
demonstrated. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 


Priority  2:  Model  Demonstration  Projects 
to  Identify  and  Teach  Skills  Necessary 
for  Self-Determination 

The  purpose  of  this  priority  is  to 
support  model  demonstration  projects 
that  identify  the  skills  and 
characteristics  necessary  for  self- 
determination,  as  well  as  the  in-school 
and  out-of-school  experiences  that  lead 
to  the  development  of  self- 
determination.  Self-determination  refers 
to  the  attitudes  and  abilities  that  lead 
individuals  to  define  goals  for 
themselves  and  to  take  the  initiative  in 
achieving  those  goals.  Some  of  the 
personal  characteristics  associated  with 
self-determination  are;  Assertiveness, 
creativity,  self-advocacy,  and  decision 
making. 

This  priority  is  being  proposed 
because  of  the  many  pervasive 
stereotypes  that  indicate  that  persons 
with  disabilities  are  incapable  of  making 
decisions  that  affect  their  lives.  The  lack 
of  involvement  of  persons  with 
disabilities  in  program  and  policy 
decision-making  is  assumed  to  stem 
from  the  lack  of  decision-making  at  the 
individual  level.  Decisions  affecting 
persons  with  disabilities  have 
traditionally  been  made  by  others. 
Children  and  youth  with  disabilities 
typically  proceed  from  having  parents 
make  decisions  for  them  to  having 
doctors,  social  workers,  or  other  support 
personnel  make  decisions  for  them. 
Many  of  those  who  have  attended  more 
segregated  educational  programs  often 
find  their  ability  to  make  their  own 
decisions  even  more  restricted.  This 
sometimes  results  in  persons  with 
disabilities  leaving  school  unprepared 
and  confused  when  confronted  with  the 
need  to  take  responsibility  for  the 
decisions  affecting  their  lives. 

Project  Design:  Projects  must  involve 
youth  with  disabilities,  their  families, 
and  adults  with  disabilities  in 
developing  a  model  that  incorporates: 
(1)  The  types  of  experiences  and 
responsibilities  that  are  important  in 
developing  the  skills  and  characteristics 
necessary  for  self-determination;  and  (2) 
the  range  of  opportunities  or  potential 
opportunities  in-school  and  out-of- 
school  that  could  provide  these 
experiences.  Projects  must  then  develop 
strategies  to  systematically  involve 
youth  with  disabilities  in  the  types  of 
activities  that  foster  assertiveness. 
creativity,  self-advocacy,  and  other 
skills  associated  with  self- 
determination.  Projects  must  also 
develop  and  test  strategies  to  assist 
families  and  service  providers  in 
understanding  the  importance  of  self- 
determination  for  students  with 
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dtsabJHHes  and  to  accept  and  support 
changes  in  roles  and  responsibflities  as 
youth  with  disabilities  exercise  seH- 
determination. 

Projects  supported  under  this  priority 
must  emphasize  one  or  more  of  the 
following  activities: 

(a)  Identifying  or  developing  and 
testing  strategies  for  direct  instruction  of 
the  skills  necessary  for  self- 
determination  by  providing  in-scfaool 
and  out-of-scbool  experiences  that  lead 
to  improved  abilities  to  engage  in 
activities  such  as  self-advocacy, 
defining  and  achieving  goals, 
assertiveness,  etc. 

(b^  Using  persons  with  disabihties  and 
nondisabled  peers,  to  act  as  role  models 
and  to  demonstrate  and  guide  project 
participants  in  appropriate  behavior 
consistent  with  the  principles  of  self- 
determination. 

(c)  Encouraging  the  active 
participation  of  youth  with  disabilities 
in  the  identification,  planning, 
implementation,  and  evaluation  of  all 
their  present  and  future  service  needs. 

(d)  Involving  youth  and  adults  with 
disabilities  in  structured  activities  or  a 
series  of  activities  to  assist  families  and 
service  providers  in  understanding  the 
importance  of  self-determination  for 
students  with  disabilities  and  to  accept 
and  support  ohanges  in  roles  and 
responsibilities  as  this  population 
exercises  the  principles  of  self- 
determination. 

(e)  Identifying  or  developing  and 
testing  other  innovative  strategies  that 
meet  the  intent  of  this  priority. 

Collaboration:  Projects  must 
collaborate  with  the  following  persons 
or  entities  in  the  design,  implementation, 
and  testing  of  the  project:  Prospective 
project  participants  and  adults  with 
disabilities  or  advocacy  organizations 
for  persons  with  disabilities. 

Personnel:  At  least  one  key  staff 
person  (Project  Director,  Project 
Coordinator,  etc.)  must  have  a 
background  in  self-advocacy  or 
consumer  organization  and  commit  more 
than  50%  of  his  or  her  time  to  the 
project.  It  is  strongly  suggested  that  at 
least  one  person  with  a  disability  be 
employed  88  key  project  staff. 

Evaluation:  Outcome  measures  must 
be  developed  and  used  by  the  project  to 
determme  how  effective  the  strategies 
are  in  providing  youth  with  disabilities 
with  the  skills  associated  with  self- 
determination. 

As  a  part  of  project  evaluation 
requirements,  each  project  shall  collect 
and  report  cost  as  well  as  effects  data 
related  to  teaching  skills  necessary  for 
self-determination. 


Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Priority  S:  Kesearcfa  Projects  on  the 
Transition  of  Special  Populations  to 
Integrated  Postsecondary  Environments 

This  priority  supports  research 
projects  on  effective  strategies  to 
provide  transitional  services  to  youth 
with  disabihties.  ages  sixteen  through 
twenty-one  who  have  membership  in  a 
particular  special  population.  Projects 
must  focus  on  at  least  one  of  the 
following  special  populations: 
adjudicated  3routh.  youth  with  severe 
emotional  disturbance,  and  youth  with 
severe  physical  disabilities  (including 
youth  with  traumatic  head  injury). 

This  priority  is  being  proposed 
because  strategies  focusing  on  these 
populations  have  generally  not  been 
represented  in  the  efforts  supported  to 
date  by  this  program.  According  to  the 
literature  and  past  project  experience, 
the  transition  needs  for  these 
populations  are  the  most  difficult  to 
accommodate  and  they  have  limited 
potential  for  successful  vocational  and 
living  outcomes.  A  few  practices  have 
been  developed  that  have  improved  the 
chances  of  success  for  these 
populations.  Technological  devices  and 
machine  adaptations  have  increased  the 
ability  of  those  with  severe  disabilities 
to  perform  complex  job  tasks. 
Innovative  behavioral  techniques  have 
reduced  aberrant  behavior  in  youth  who 
are  seriously  emotionally  disturbed. 
Training  and  placement  in  "real"  jobs  in 
the  community  have  reduced  the 
recidivism  rate  of  adjudicated  youth 
with  disabilities.  However,  these 
practices  tend  to  be  expensive  and  have 
not  been  synthesized  into  models  that 
can  address  a  variety  of  circumstances 
and  be  implemented  in  typical  settings. 

Preset  Design:  The  strategies 
identified  in  the  project  design  must 
provide  solutions  to  the  problems 
associated  with  the  transition  from 
school  to  integrated  postsecondary 
environments,  such  as  competitive  or 
supported  employment,  postsecondary 
education,  vocational  training, 
continuing  education,  adult  services,  or 
community-based  living  alternatives. 
Particular  attention  must  be  placed  on 
the  needs  of  students  who  are 
transitioning  from  one  setting  to  another 
or  to  multiple  settings.  For  example,  the 
needs  for  adjudicated  youth  may  require 
multiple  transitions  from  public  schools 
or  other  institutions,  from  the  institution 
to  other  institutions,  and  from  the 
institution  to  the  work  place. 

Projects  supported  under  this  priority 
must  emphasize  one  or  more  of  the 
following  activities: 


(a)  Identifying  or  developing  and 
testing  strategies  for  transitional  service 
programs  that  focus  on  individualized 
transition  case  management:  vocational 
training;  and  recreational,  leisure,  or 
social  skills. 

(b)  Conducting  comprehensive  follow- 
up  studies  for  the  targeted  population 
and  designing  exemplary  transitional 
services  based  on  the  fmdings. 

(c)  Developing  and  testing  the 
feasibility  of  cooperative  efforts 
between  education  agencies  and  adult 
service  agencies  to  provide 
comprehensive  transitional  services  to 
the  target  population. 

(d)  Identifying  or  developing  and 
testing  strategies  for  the  transfer  of 
assistive  technology  devices 
(communication,  adaptive  equipment, 
etc.)  from  the  educational  environment 
to  employment  and  other  community 
settings. 

The  following  activities  must  be 
addressed  in  the  implementation  of  the 
project: 

Follow-up  and  Long-Term  Support: 
Projects  that  place  youth  with 
disabilities  in  jobs  or  community 
residential  settings  must  provide  for 
sufficient  follow-up  and  linkages  to 
providers  of  long-term  support. 

Setting:  Projects  must  develop 
transition  strategies  in  integrated 
community  settings  rather  than  separate 
programs.  Projects  are  encouraged  to 
use  consortia  or  multi-site  approaches  to 
recruit  a  sufficient  number  of  project 
participants. 

Collaboration:  Projects  must 
collaborate  with  the  following  persons 
or  entities: 

(1)  Prospective  project  participants 
and  adults  with  disabilities  must  be 
involved  in  the  design,  implementation, 
and  testing  of  the  project  outcomes. 

(2)  If  appropriate,  parents  and  other 
family  members  must  be  involved  in  the 
transition  process. 

(3)  Employers,  State  vocational 
rehabilitation  agencies,  and  other 
providers  of  adult  services. 

Personnel:  At  least  one  key  staff 
person  (Project  Director,  Project 
Coordinator,  etcl  must  have  a 
background  in  research  methodology 
and  commit  more  than  50%  of  his  arud 
her  time  to  the  project. 

Evaluation:  Outcome  measures  must 
be  developed  and  used  by  the  project  to 
determine  how  effective  the  strategies 
are  in  preparing  the  targeted  population 
to  succeed  in  integrated  postsecondtiry 
environments. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1469(g). 
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Priority  4:  Institute  to  Evaluate  and 
Provide  Technical  Assistance  to  States 
Implementing  Cooperative  Projects  to 
Improve  Transition  Services 

This  priority  supports  a  five-year 
cooperative  agreement  with  an 
institution  of  higher  education,  or 
nonprofit  public  or  private  organization 
to  establish  an  institute  to  provide 
evaluation  and  technical  assistance  to 
States  implementing  cooperative 
projects  to  improve  transition  services 
authorized  under  section  626(e)  of  the 
Individuals  with  Disabilities  Education 
Act.  Applications  submitted  under  this 
priority  will  be  evaluated  using  the 
selection  criteria  at  326.32. 

Project  Design:  The  project  must: 

(a)  Evaluate  the  outcomes  of  the 
transition  services  resulting  from  the 
activities  of  the  cooperative  projects 
including  the  effect  of  the  services  on 
postsecondary  education,  job  training, 
employment,  and  other  appropriate 
outcomes; 

(b)  Evaluate  the  impact  of  the 
requirement  to  include  in  the 
individualized  education  program  a 
statement  of  needed  transition  services; 

(c)  Evaluate  the  extent  to  which,  in  the 
provision  of  the  transition  services, 
agencies  are  cooperating  effectively, 
including  evaluation  of  the  extent  of 
coordination  (1)  of  the  staff  of  the 
agencies.  (2)  of  procedures  regarding 
confidentiality,  (3)  of  assessment  of 
needs.  (4)  of  referrals,  and  (5)  regarding 
data  bases  and  training; 

(d)  Evaluate  the  extent  to  which 
obstacles  exist  regarding  cooperation 
and  coordination  aftiong  agencies  in  the 
provision  of  the  transition  services,  and 
the  extent  to  which  Federal  and  State 
law  creates  disincentives  to  such 
cooperation  and  coordination: 

(e)  Evaluate  the  extent  to  which  the 
transition  services  have  been  provided 
in  a  cost-effective  manner;  and 

(f)  Determine  the  technical  assistance 
needed  by  each  participating  State  and 
develop  individual  State  technical 
assistance  plans  detailing  strategies  and 
activities  that  will  be  carried  out  for 
improving  transition  services. 

(g)  Make  recommendations  on  the 
manner  in  which  the  program  under 
section  626(e)  can  be  improved. 

(h)  Provide  information  to  be  included 
in  the  annual  report  under  section 
618(g),  which  reports  the  activities  and 
results  associated  with  the  institute 
activities. 

Specifically,  the  institute  will  develop 
and  implement  the  following  evaluation 
and  technical  assistance  activities: 

Evaluation:  The  evaluation  activities 
must  consist  of  several  levels  of  data 
gathering  and  analysis.  First,  the 


institute  must  access  data  collected  by 
the  States  receiving  cooperative  grants 
and  conduct  analyses  of  aggregate  data. 
To  the  extent  appropriate,  the  institute 
must  conduct  meta-analyses  of 
intervention  effects  of  the  projects  or 
subsets  of  the  projects.  Second,  the 
institute  must  analyze  each  project  in 
terms  of  methodology  used  to  determine 
State  needs  and  activities  to  develop, 
implement,  and  improve  systems  to 
provide  transition  services  for  youth 
with  disabilities.  Third,  the  institute 
must  assess  how  States  improve  and 
increase  the  working  relationship  among 
education  personnel,  both  within  LEA's 
and  postsecondary  training  programs, 
relevant  State  agencies,  employers, 
rehabilitation  personnel,  local  and  State 
employment  agencies,  local  Private 
Industry  Councils  authorized  by  the  Job 
Partnership  Development  Act,  and  youth 
with  disabilities.  This  must  include  the 
evaluation  of  strategies  to  identify  and 
achieve  consensus  on  the  general  nature 
of  service  needs  and  the  specific 
application  of  transition  services  to 
meet  the  needs  of  youth  with 
disabilities.  Fourth,  the  institute  must 
evaluate  the  impact  of  including 
transition  services  in  student's 
Individualized  Education  Programs 
(lEPs)  and  identify  which  segments  of 
the  population  are  most  difficult  to 
provide  transition  services.  Finally,  the 
institute  must  evaluate  the  extent  to 
which  the  transition  services  have  been 
provided  in  a  cost  effective  manner. 

Technical  Assistance:  The  institute 
must  provide  technical  assistance  to 
State  grantees  to  enable  them  to  plan 
and  implement  their  cooperative  grant 
programs.  The  technical  assistance  must 
include  activities  to  assist  grantees: 

(1)  To  assess  the  current  availability, 
access,  and  quality  of  transition  services 
for  youth  with  disabilities  and  determine 
how,  over  five  years,  the  State  will 
improve  availability,  access,  and  quality 
of  transition  services. 

(2)  In  determining  strategies  for  using 
grant  funds  as  an  incentive  for  accessing 
and  using  the  expertise  and  resources  of 
programs,  projects,  and  activities  related 
to  transition  from  other  sources. 

(3)  In  providing  early  ongoing 
information  and  training  for  those 
involved  with  or  who  could  be  involved 
with  transition  services. 

(4)  In  providing  training  for  eligible 
youth  that  matches  labor  market  needs 
in  their  communities. 

(5)  In  providing  community 
experiences  for  youth  with  disabilities 
and  to  enable  education  agencies  to 
make  initial  transition  with  students. 

(6)  To  clearly  define  the  delivery 
system  that  will  result  from  their 
projects  and  analyze  in  detail  how  it 


will  differ  from  current  services  and  the 
current  delivery  system, 

(7)  In  improving  the  evaluation  of  their 
projects.  This  technical  assistance  must 
include  information  pertaining  to 
program  documentation  methods; 
selection  of  measurement  instruments; 
data  collection  methods;  data  analysis 
procedures;  and  formats  for  reporting 
the  results  of  program  evaluation  in  a 
manner  that  permits  aggregation  and 
synthesis  of  information  and 
development  of  recommendations  on 
how  the  program  can  be  improved. 

The  evaluation  and  technical 
assistance  activities  must  include  at 
least  one  on-site  visit  to  projects  during 
each  12-month  period.  However,  it  is 
anticipated  that  less  expensive 
mechanisms  (mail,  telephone,  annual 
meetings)  will  be  the  predominant 
methods  of  providing  technical 
assistance. 

In  carrying  out  its  evaluation  and 
technical  assistance  activities,  the 
institute  must  provide  evaluation 
training  and  experiences  for  at  least 
three  graduate  students  annually. 
Graduate  students  must  include 
members  of  underrepresented 
populations. 

Period  of  Award:  The  Secretary  will 
approve  one  cooperative  agreement 
with  a  project  period  of  up  to  60  months 
subject  to  the  requirements  of  34  CFR 
75.253(a)  for  continuation  awards.  In 
determining  whether  to  continue  the 
institute  for  the  last  two  years  of  the 
project  period,  in  addition  to  considering 
the  factors  in  34  CFR  75.253(a).  the 
Secretary  will  consider  the 
recommendation  of  a  review  team 
consisting  of  three  external  experts 
selected  by  the  Secretary  and 
designated  Federal  program  officials. 
The  services  of  the  review  team  are  to 
be  performed  during  the  last  half  of  the 
institute's  second  year,  and  will  replace 
that  year's  annual  evaluation  that  the 
recipient  is  required  to  perform  under  34 
CFR  75.590.  During  all  other  years  of  the 
project,  the  recipient  must  comply  with 
34  CFR  75.590.  Costs  associated  with  the 
services  to  be  performed  by  the  three 
external  members  of  the  review  team 
must  be  paid  for  with  project  funds.  In 
developing  its  recommendation,  the 
review  team  must  consider,  among  other 
factors,  the  following: 

(1)  The  timeliness  and  the 
effectiveness  with  which  all 
requirements  of  the  negotiated 
cooperative  agreement  have  been  or  are 
being  met  by  the  institute:  and 

(2)  The  degree  to  which  the  institutes 
evaluation  designs  and  methodological 
procedures  demonstrate  the  potential  for 
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producing  significant  new  knowledge 
and  products. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  as  described  at  20 
U.S.C.  1409(g). 

Program  Autberily:  20  U.S.C.  U25. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  strengthened  federalism  by  relying  on 
processes  developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 


In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  action  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period  in  4092,  Switzer 
Building.  330  C  Street,  SW.,  Washington, 
DC  between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 


(Catalog  of  Federal  Domestic  Assistance 
Numliers:  Elariy  Education  Program  for 
Children  with  Disabilities.  84.024;  Services  for 
Children  with  Deaf-Blindness,  B4.02S; 
Educational  Media  Research.  Production. 
Distribution,  and  Training  Program.  84.026: 
Postsecondary  Education  Programs  for 
Persons  with  Disabilities,  64.078;  Program  for 
Children  with  Severe  Disabilities.  84.086; 
Secondary  Educational  and  Transitional 
Services  for  Youth  with  Disabilities  Program. 
84.158). 

Dated:  July  11. 1991. 
Lamar  Alwcaadet, 
Secretary  of  Education. 
|FR  Doc.  91-24658  Filed  10-1 1-91;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Research:  Action 
tJnder  the  Guidelines 

AGENCY:  National  Institutes  of  Health, 
PHS.  DHHS. 

ACTION:  Notice  of  action  Under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

SUMMARY:  This  notice  sets  forth  an 
action  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH), 
under  the  May  7, 1986,  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  16958). 
EFFECTIVE  DATE:  October  15.  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel,  Director. 
Office  of  Recombinant  DNA  Activities, 
Office  of  Science  Policy  and  Legislation, 
National  Institutes  of  Health,  Building 
31.  room  4B11.  Bethesda,  Maryland 
20892,  (301)  496-9838. 
SUPPLEMENTARY  INFORMATION:  Today 
an  action  is  being  promulgated  under 
the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
This  proposed  action  was  published  for 
comment  in  the  Federal  Register  of 
September  3, 1991  (56  FR  43686).  and 
reviewed  and  recommended  for 
approval  by  the  NIH  Recombinant  DNA 
Advisory  Committee  (RAG)  on  October 
7, 1991. 

I.  Background  Information  and  Decision 
on  Action  Under  the  NIH  Guidelines 

A.  Addition  of  Appendix  D-XXI  to  the 
NIH  Guidelines 

In  a  letter  dated  June  6, 1991,  Dr. 
Steven  A.  Rosenberg  of  the  National 
Institutes  of  Health  indicated  his 
intention  to  submit  two  human  gene 
therapy  protocols  to  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
first  protocol  is  entitled:  "Immunization 
of  Cancer  Patients  Using  Autologous 
Cancer  Cells  Modified  by  Insertion  of 
the  Gene  for  Tumor  Necrosis  Factor." 
The  second  protocol  is  entitled: 
"Immunization  of  Cancer  Patients  Using 
Autologous  Cancer  Cells  Modified  by 
Insertion  of  the  Gene  for  lnterleukin-2." 

This  request  was  published  for 
comment  in  the  Federal  Register  on  July 
2, 1991,  (56  FR  30398). 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
meeting  on  July  29-30, 1991.  Provisional 
approval  was  granted  with  the  following 


stipulations.  Although  the  NIH 
Institutional  Biosafcty  Committee  had 
requested  a  preliminary  experiment 
using  tumor  cells  that  were  not  gene- 
modified,  the  Human  Gene  Therapy 
Subcommittee  requested  that  only  tumor 
cells  transduced  with  the  cytokine  genes 
be  used  in  these  protocols.  Further,  the 
Principal  Investigator  was  requested  to 
report  his  results  after  the  first  five 
patients  have  been  studied;  he  was 
asked  to  measure  the  rate  of  cell  growth 
at  the  injection  site,  and  to  do  a 
polymerase  chain  reaction  assay  for 
cytokine  DNA  in  the  inguinal  lymph 
nodes  and  in  tumor  biopsies  at  other 
sites  in  the  body. 

The  Human  Gene  Therapy 
Subcommittee  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
October  7-8, 1991,  meeting. 

This  request  was  published  for 
comment  in  the  Federal  Register  on 
September  3, 1992  (56  FR  43686). 

During  the  meeting  on  October  7-8, 
1991,  the  Recombinant  DNA  Advisory 
Committee  met  to  review  the  protocol 
and  recommendations  from  the 
subcommittee.  Following  the  discussion, 
the  Recombinant  DNA  Advisory 
Committee  by  an  identical  vole  of  17  in 
favor,  0  opposed,  and  1  abstention, 
approved  the  two  protocols  with  the 
following  section  to  be  added  to 
Appendix  D: 

"Appendix  D-XXI. 

"Dr.  Steven  A.  Rosenberg  of  the  National 
Institutes  of  Health.  Bethesda,  Maryland,  can 
conduct  two  sets  of  experiments  on  patients 
with  melanoma,  renal  cell  cancer,  and  colon 
carcinoma.  Tumor  will  be  resected  from  the 
patients  as  a  part  of  their  treatment  and 
tissue  culture  lines  of  the  tumor  will  be 
established.  The  genes  coding  for  tumor 
necrosis  factor  or  interieukin-2  will  be 
introduced  into  these  tumor  cells  and  the 
integration  and  expression  of  these  genes  will 
be  tested.  Tumor  cells  will  be  injected 
subcutaneously  and  intradermally  into  the 
thigh.  The  amount  of  tumor  injected  will  be 
less  than  l/50th  of  the  total  of  the  tumor 
burden  of  the  patient.  The  site  of  injection 
will  be  followed  and  resection  of  these  cells 
will  take  place  in  21  days  or  at  a  previous 
time  if  the  tumor  reaches  a  size  of  1 
centimeter.  After  the  first  five  patients  have 
been  treated,  a  report  will  be  filed  with  the 
Recombinant  DNA  Advisory  Committee  that 
addresses  the  following  points:  (1)  The  rate  of 
growth  at  the  injection  site:  (2)  an  estimate  of 
other  tumor  growth  in  the  patient;  (3)  data 
pertaining  to  the  presence  of  cytolytic  or 
cytokine  producing  cells  in  the  draining 
inguinal  lymph  nodes;  (4)  polymerase  chain 
reaction  (PCR)  assay  to  test  for  the  presence 
of  tumor  cells  in  the  draining  lymph  nodes  to 
determine  if  there  has  been  matastasis  of  the 
injected  tumor;  and  (5)  only  gene  modified 
tumor  cells  will  be  used  for  the  immunization. 


I  accept  this  recommendation,  and 
Appendix  D-XXI  of  the  NIH  Guidelines 
will  be  added  accordingly. 

II.  Summary  of  Action 

A.  Addition  of  Appendix  D-XXI  to  the 
"NIH  Guidelines  " 

The  following  section  is  added  to 
Appendix  D; 

"Appendix  D-XXI. 

"Dr.  Steven  A.  Rosenberg  of  the  National 
Institutes  of  Health,  Bethesda,  Maryland,  can 
conduct  experiments  on  patients  with 
advanced  melanoma,  renal  cell  cancer,  and 
colon  carcinoma  who  have  failed  all  effective 
therapy.  In  an  attempt  to  increase  these 
patients'  immune  responses  to  the  tumor,  the 
tumor  necrosis  factor  gene  or  the  interleukin 
2  gene  will  be  introduced  into  a  tumor  cell 
line  established  from  the  patient.  These  gene- 
modified  autologous  tumor  cells  will  then  be 
injected  into  the  thigh  of  the  patient.  To 
further  utilize  the  immune  system  of  the 
patient  to  fight  the  tumor,  stimulated 
lymphocytes  will  be  cultured  from  either  the 
draining  regional  lymph  nodes  or  the  injected 
tumor  itself.  The  patients  will  be  evaluated 
for  antitumor  effects  engendered  by  the 
injection  of  the  gene  modified  tumor  cells 
themselves  as  well  as  after  the  infusion  of  the 
cultured  lymphocytes. 

OMBs  Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic. 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  tould  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated:  October  15. 1991. 
Bemadine  Healy, 

Director.  National  Institutes  of  Health. 
[FR  Doc.  91-24772  Filed  10-11-91;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  639 
[OoclcetNo.  88-C] 
RIN  2132-AA28 

Capital  Leases 

AGENCY:  Urban  Mass  Transportation 
Administration.  DOT. 
ACTION:  Final  rule. 

summary:  This  final  rule  implements 
section  308  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987.  Section  308 
allows  capital  grant  funds  under  section 
9  of  the  Urban  Mass  Transportation  Act 
of  1964,  as  amended,  to  be  used  for 
leasing  facilities  and  equipment  if  a, 
lease  is  more  cost-effective  than 
purchase  or  construction  of  such  items. 
Section  308  also  directs  the 
Administrator  of  UMTA,  by  delegation 
from  the  Secretary  of  Transportation,  to 
issue  regulations  governing  these  leases, 
and  this  final  rule  is  in  furtherance  of 
that  mandate.  Finally,  the  preamble  also 
explains  how  the  procedures  outlined  in 
this  rule  for  determining  cost- 
effectiveness  of  a  lease  relate  to  cost- 
effectiveness  determinations  in  the 
sections  3. 16(b)(2).  18.  and  interstate 
transfer  transit  grant  programs  where 
capitalization  of  leases  is  also 
permitted. 

EFFECTIVE  DATE:  This  rule  is  effective 

November  14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  program  information: 
Douglas  Kerr,  Office  of  Grants 
Management,  room  9315,  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  202/ 
366-2440;  for  cost-effectiveness  and 
other  financial  issues:  James  A. 
Archibald.  Associate  Administrator  for 
Budget  and  Policy,  room  9310,  202/366- 
4050,  same  Washington  address  as 
above;  and,  for  legal  issues:  Nancy 
Greene,  Regional  Counsel,  841  Chestnut 
Street,  suite  714,  Philadelphia. 
Pennsylvania  19107,  215/597-8098  or 
Daniel  Duff,  Office  of  Chief  Counsel, 
room  9316.  202/366-^1011.  same  as 
Washington  address  above. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  section  9  of  the  Urban  Mass 
Transportation  Act  of  1964.  as  amended 
(the  UMT  Act).  Federal  funds  are  made 
available  to  urbanized  areas  on  the 
basis  of  a  statutory  formula.  These 
funds  are  available  for  either  80%  of  the 
acquisition  or  construction  cost  of  mass 


transportation  facilities  and  equipment, 
("capital  assistance  grants")  or  50%  of 
the  net  operating  cost,  by  lease  or 
otherwise,  of  mass  transportation 
facilities  and  equipment  ("operating 
assistance  grants").  Section  9  funding 
also  is  available  for  planning  and 
technical  assistance  at  the  80%  level. 
Capitalization  of  leases  has  always 
been  allowable  but  rarely  done  because 
UMTA  disallowed  all  imputed  interest 
costs  included  in  the  lease  payments. 
Leases  paid  in  annual  installments  were 
traditionally  treated  as  operating 
expenses  funded  at  the  50%  operating 
assistance  rate. 

Section  308  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987.  Public  Law  100- 
17  (STURAA),  expressly  extended  the 
availability  of  section  9  funds  under  the 
UMT  Act  at  the  80%  capital  rate  to 
leases  of  facilities  and  equipment,  where 
leasing  is  more  cost-effective  than 
purchase  or  construction.  Leases  that  a 
recipient  does  not  wish  to  capitalize  will 
continue  to  be  eligible  for  operating 
assistance. 

As  explained  in  the  Senate  Report 
accompanying  the  1987  STURAA: 

(Section  308)  permits  grantees  to  use 
section  9  formula  grant  funds  to  lease  major 
capital  cost  items  such  as  computers, 
maintenance  of  way  and  other  heavy 
equipment,  maintenance  of  effort  rail 
equipment,  radio  equipment,  bus  garages, 
property  or  structures  for  park  and  ride,  and 
other  buildings  or  facilities  used  for  mass 
transit  purposes.  TJie  Committee  recognizes 
that  it  is  often  more  cost-effective  for 
grantees  to  lease  rather  than  purchase  or 
build  major  capital  items.  Leasing 
arrangements  can  also  provide  transit 
authorities  with  flexibility  that  is  needed,  for 
example,  to  maintain  technological  advance 
in  their  communications  and  computing 
equipment  or  to  adapt  buildings  and  other 
facilities  to  changing  needs.  By  including  this 
section,  the  Committee  intends  to  help 
grantees  better  manage  their  operations  and 
conduct  long-term  and  short-term  planning. 
(S.  Rep.  No.  100-3. 100th  Cong.,  1st  Sess.  6 
(1987).) 

On  May  20, 1988,  UMTA  issued  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
and  solicited  comments  on  the  agency's 
proposed  approach  to  implementing 
section  308.  In  brief,  the  agency 
proposed  to  define  a  capital  lease  to 
include  any  lease  arrangement  used  to 
obtain  a  capital  asset,  regardless  of  its 
classification  for  tax  purposes.  The 
NPRM  also  provided  that  the  cost- 
effectiveness  determination  was  based 
on  cost-effectiveness  to  the  grantee,  and 
the  grantee  could  certify  its 
determination,  consistent  with  the  self- 
certification  nature  of  the  section  9 
program.  (For  a  complete  discussion  of 
the  NPRM  provisions,  see  54  FR  35158.) 


In  response  to  the  NPRM.  UMTA 
received  comments  from  18  agencies,  in 
the  following  categories:  11  transit 
authorities  (all  from  large  urbanized 
areas);  4  state  departments  of 
transportation;  1  metropolitan  planning 
organization;  1  trade  association 
representing  private  bus  companies;  1 
trade  association  representing  public 
bus  companies. 

The  comments  generally  were 
supportive  of  the  approach  in  the  NPRM. 
Section  C  of  this  preamble  contains  a 
discussion  of  the  comments,  by  issue, 
with  UMTA's  response  to  the  comments. 

The  rule  is  essentially  procedural.  It 
shows  how  to  determine  a  lease  is  cost- 
effective  and  how  to  obtain  capital 
fimding  for  it  under  the  regular  section  9 
grant  approval  process.  And  although 
the  rule  is  specific  to  the  section  9 
program,  the  principles  stated  herein 
may  be  used  in  determining  whether 
capitalization  of  assets  under  other 
UMTA  grant  programs  is  justified. 

B.  Final  Rule  Sununary 

To  place  the  discussion  of  the 
comments  in  context,  following  is  a  brief 
overview  of  the  key  provisions  of  the 
final  rule. 

Under  the  final  rule,  a  recipient  may 
receive  Federal  capital  assistance  (80 
percent  Federal  share)  under  section  9 
for  certain  leasing  costs.  In  the  past, 
such  leasing  costs  generally  have  been 
considered  operating  costs,  with  a  lower 
Federal  share  (50  percent).  To  qualify  for 
the  Federal  capital  share,  a  recipient 
itself  must  determine  whether  or  not 
such  leasing  is  more  cost-effective  than 
purchasing,  using  criteria  set  forth  in  the 
final  rule. 

Once  the  recipient  has  made  a 
favorable  cost-effective  determination, 
and  so  certifies  to  UMTA.  it  is  free  to 
choose  how  and  when  Federal  funds 
will  be  applied  to  such  lease  costs.  On 
the  one  hand,  using  the  regular  section  9 
grant  application  process,  it  may  apply 
for  the  cost  of  the  entire  lease  at  one 
time  and  then  draw-down  the  funds  over 
time  to  reimburse  expenses  as  they  are 
incurred. 

We  expect,  however,  that  a  recipient 
will  prefer  another  option  provided  for 
in  the  final  rule,  namely,  a  scries  of 
annual  grants  to  pay  for  the  lease  costs. 
In  this  case.  Federal  funds  for  the  entire 
lease  would  not  all  be  obligated  by 
UMTA  in  a  single  section  9  grant. 
Instead,  each  year  a  recipient  would 
apply  for  and  receive  only  the  amount 
necessary  to  meet  its  aimual  lease 
obligations.  In  this  way.  the  recipient 
has  flexibility  in  managing  its  annual 
apportionment  of  Federal  funds.  Under 
this  option,  however,  a  recipient  must 


Federal  Register  /  Vol.  56,  No.  199  /  Tuesday.  October  15.  1991  /  Rules  and  Regulations        51787 


certify  to  UMTA  that  it  is  financially 
able  to  continue  to  pay  lease  costs  with 
non-Federal  funds  in  the  event  Federal 
funds  are  unavailable  in  the  future. 

Once  such  an  annual  grant  for  a  lease 
has  been  approved,  so  long  as  there  has 
been  no  action  by  the  recipient  which 
invalidates  or  otherwise  neutralizes  any 
factors  on  which  the  original  cost 
effectiveness  certification  depends,  the 
recipient  need  not  repeat  the  cost- 
effectiveness  comparison  and  recertify 
in  order  to  include  future  increments  of 
funding  of  the  lease  in  future  section  9 
grants. 

C.  Discussion  of  Comments  and  Agency 
Response 

1.  Inclusion  of  Capital  Leasing  Under 
Existing  Section  9  Program  (NPRM 
§639.11) 

Several  commenters  were  under  the 
impression  that  an  entirely  new  grant 
program  was  being  established  by  this 
rule  different  from  the  current  section  9 
grant  process. 

This  is  not  the  case.  The  current 
section  9  grant  application  and  approval 
process  remains  unchanged  by  this  final 
rule.  That  is.  capital  leasing  projects  will 
be  included  with  other  capital, 
operating,  and  planning  projects  in  each 
recipient's  annual  section  9  grant. 
Normally,  recipients  include  several 
projects  in  their  application  for  annual 
section  9  formula  assistance  grants. 
Frequently,  where  projects  will  be 
implemented  over  several  years, 
recipients  request  Federal  funding  in 
annual  increments,  based  on  their 
needs.  Thus,  capital  leases  under  this 
rule  simply  should  be  added  to  the 
projects  that  are  included  on  the  annual 
program  of  projects. 

It  is  important  note  that  a  recipient 
need  not  make  the  decision  whether  to 
lease  or  purchase  before  submitting  its 
application  to  UMTA.  An  application 
could  state  "PURCHASE  OR  LEASE"  a 
particular  asset.  The  recipient  would 
include  sufficient  funds  in  the  budget  to 
purchase  the  asset.  The  recipient  would 
then  conduct  the  cost  effectiveness 
comparison.  If  leasing  is  determined  to 
be  more  cost  effective,  the  recipient 
would  submit  the  cost  effectiveness 
certification  to  UMTA.  lease  the  asset 
and  revise  the  budget  to  reflect  the 
appropriate  cost  of  the  lease.  If  more 
capital  funds  had  been  approved  than 
required  for  a  lease,  they  could  be 
reprogrammed  among  approved 
contingency  projects  or  deobligatrd. 

2.  Grant  Options  (NPRM  §  639.13) 

In  the  NPRM.  UMTA  requested 
comments  on  three  methods  a  recipient 
might  choose  to  receive  payments  under 
a  capital  lease.  The  first  option  allowed 


a  recipient  to  receive  annual  lease 
payments  through  a  series  of  annual 
grants.  The  second  option  provided  for  a 
single  grant  with  funds  made  available 
under  it  to  be  paid  out  over  a  period 
exceeding  one  year.  The  third  option 
proposed  a  multi-year  agreement  similar 
to  UMTA's  full  funding  contract. 

The  seven  commenters  on  this  section 
wanted  to  be  able  to  choose  the  form  of 
grant  they  would  receive.  One 
commenter  thought  it  unlikely  that 
anyone  would  choose  the  option  for  a 
single  grant,  since  doing  so  would  tie  up 
most  of  its  formula  funds. 

Another  commenter  observed  that 
providing  recipients  maximum  flexibility 
in  choosing  when  payments  from  UMTA 
would  be  received  could  affect  the  terms 
to  be  negotiated  in  the  lease  and  result 
in  cost  savings.  UMTA  agrees. 

UMTA  also  agrees  that  recipients 
should  have  flexibility  in  choosing  when 
they  want  to  receive  funding  for  leases 
and  §  639.15  explains  how  this  can  be 
accomplished. 

If  a  recipient  prefers  to  apply  for 
annual  increments  of  a  capital  lease,  it 
will  apply  in  its  regular  section  9  grant 
application  for  the  amount  required  for 
lease  payments  for  each  year.  (See 
§  639.15(b).) 

If.  on  the  other  hand,  a  recipient 
wishes  to  include  more  than  one  or  two 
year's  lease  payments — or  even  the 
entire  lease  amount — in  one  grant,  it 
may  do  so  as  explained  in  §  639.15(a). 
Under  the  latter  option,  which  is  the 
most  common  form  of  grant  made  by 
UMTA,  UMTA  obligates  all  of  the  funds 
for  the  project  and  a  recipient  draws 
down  the  funds  from  that  grant  for  the 
lease  payments  over  time  as  expenses 
are  incurred.  (In  the  event  the  recipient 
proposes  to  draw  down  federal  funds  to 
pay  for  substantially  all  of  the  lease  at 
the  inception  of  the  lease,  rather  than 
incrementally  as  costs  are  incurred, 
advanced  notification  to  UMTA  is 
required  as  to  how  satisfactory 
continuing  control  over  the  asset  will  be 
maintained  for  the  duration  of  the  lease. 
UMTA  has  the  right  to  disapprove  any 
arrangements  where  it  has  not  been 
demonstrated  that  the  recipient  will 
have  control  over  the  asset.  A  provision 
to  this  effect  has  been  added  to 
§  639.13(c)  for  clarity.) 

The  third  option,  a  multi-year 
agreement,  is  obviated  by  the  adoption 
of  a  new  policy,  described  in  more  detail 
in  the  section  immediately  below  this 
one.  Briefly,  this  policy  provides  that  a 
lease,  once  qualified  for  capital  funding 
and  included  in  a  section  9  grant,  is 
eligible  for  continued  capital  funding  in 
future  section  9  grants. 

The  third  funding  option  was 
originally  conceived  as  analogous  to  a 


full-funding  grant  agreement  (FFGA). 
Under  an  FFGA.  UMTA  approves  a 
project  and  agrees  to  obligate  funding  in 
the  future  in  pre-determined  phases  if 
Congress  appropriates  it.  UMTA 
established  this  full  funding  method  of 
financing  major  construction  projects  in 
cases  where  UMTA  does  not  have 
sufficiently  available  fundmg  to  commit 
to  the  recipient  at  the  beginning  of  its 
project.  A  full  funding  commitment  from 
UMTA  permits  the  recipient  to  continue 
with  the  project  in  the  knowledge  that  if 
and  when  UMTA  has  funding  available 
UMTA  will  make  those  funds  available 
to  the  recipient.  To  make  recipients 
apply  for  an  FFGA  for  every  lease  is 
administratively  cumbersome.  Instead, 
by  stating  that  once  a  lease  has  been 
determined  to  be  cost-effective  it  is 
eligible  for  future  funding  (so  long  as  its 
terms  don't  change),  UMTA  is  achieving 
the  same  result  as  in  an  FFGA. 

UMTA  also  recognizes  that  there  may 
be  certain  innovative  financing 
techniques  for  leases  that  are  not 
covered  by  this  rule  but  which  a 
recipient  may  wish  to  consider  using. 
UMTA  will  review  any  such  proposals 
on  a  case-by-case  basis  to  determine 
their  eligibility  for  capital  participation 
under  this  rule. 

3.  Pre-Award  Authority /Eligibility  of 
Lease  Payments  (NPRM  §  639. 15) 

In  the  NPRM.  UMTA  sought 
comments  on  whether  recipients  ought 
to  be  given  "pre-award  authority",  i.e., 
authority  to  incur  lease  costs  before 
grant  approval.  Eleven  commenters 
favored  pre-award  authority,  expressing 
concern  that  they  might  have  to  forego 
the  opportunity  of  entering  into  a  cost- 
effective  lease  if  UMTA  had  not 
approved  a  grant  which  included  the 
lease.  Suggestions  included:  Making 
special  grants  for  capital  leases 
(discussed  above),  treating  leases  as 
operating  grants,  retroactively  paying 
for  lease  costs  with  capital  funds, 
issuing  letters  of  no  prejudice,  and 
granting  blanket  pre-award  authority  to 
incur  lease  costs. 

Standard  UMTA  grant  language 
always  has  hmited  allowable  expenses 
to  those  incurred  (and  performed)  after 
the  date  of  the  grant  agreement,  unless 
the  recipient  has  received  express 
authority  from  UMTA  (as  in  the  case  of 
operating  assistance  grants).  Moreover, 
grantee  normally  is  precluded  from 
capital  reimbursement  if  it  enters  into  a 
binding  commitment  before  approval  of 
Federal  funding. 

In  response  to  the  comments.  UMTA 
has  decided  to  modify  its  restriction 
against  entering  into  contracts  in 
advance  of  grant  approval  in  order  lo 
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facilitate  a  recipient's  entering  into  a 
cost-effective  lease.  Specifically,  if  a 
recipient  decides  to  enter  info  a  cost- 
effective  lease  before  grant  approval,  so 
long  as  the  recipient  has  certified  the 
cost-effectiveness  of  the  lease  to  UMTA, 
consistent  with  the  procedures  in 
subpart  C,  and  all  other  grant 
requirements  have  been  met,  as  soon  as 
a  grant  is  approved  lease  costs  incurred 
after  grant  approval  will  be  eligible  for 
capital  assistance.  However,  payments 
made  for  costs  incurred  prior  to  grant 
approval  will  be  at  the  operating 
assistance  level. 

Further,  once  a  lease  has  been 
qualified  as  cost-effective,  and  a  grant 
has  been  made,  so  long  as  the  cost- 
effectiveness  determination  has  not 
later  been  invalidated  by  some  act  or 
omission  of  the  recipient,  future  lease 
payments  will  continue  automatically  to 
be  eligible  capital  costs.  As  a  practical 
matter,  this  means  that  there  is  no 
requirement  to  submit  a  new  cost- 
effectiveness  certification  with  each 
subsequent  grant  application. 

If  a  recipient  wishes  to  capitalize  the 
remainder  of  an  ongoing  long  term  lease 
which  was  entered  into  without 
consideration  of  this  regulation,  the 
recipient  may  perform  retroactively  a 
comparison  of  the  cost  of  the  ongoing 
lease  with  the  cost  to  purchase  or 
construct,  taking  into  account  the 
circumstances  that  existed  when  the 
lease  was  executed.  This  can  be  done 
using  factors  that  existed  and  should 
have  been  considered  at  the  time  the 
lease  was  entered  into.  The  cost 
effectiveness  determination  must  be 
followed  by  a  determination  of 
eligibility  of  costs  under  the  lease.  In 
this  case,  only  costs  incurred  after  grant 
approval  are  eligible  for  capital  funding. 
(See  S  693.13(d).) 

Finally,  even  though  a  lease  may  have 
been  qualified  for  capital  funding,  a 
recipient  may  choose  to  pay  for 
increments  of  the  lease  with  operating 
funds  rather  than  capital  funds.  A 
recipient  which  elects  to  fund  a  lease 
incrementally  has  the  option  each  year 
of  determining  in  advance  whether  it 
will  fund  the  lease  with  capital  or 
operating  funds;  but  for  ease  of  project 
administration,  the  recipient  is 
discouraged  from  changing  the  funding 
source  of  the  lease  once  the  annual 
section  9  grant  has  been  made. 

The  authority  provided  by  this 
regulation  to  enter  into  a  lease  before 
grant  approval  satisfies  the  need  for 
prior  written  approval  by  the  agency  to 
allow  costs  incurred  before  grant 
approval  to  be  eligible  for 
reimbursement.  Even  though  UMTA  will 
not  reimburse  the  recipient  at  the  capital 
rate  until  grant  approval,  the  recipient 


does  not  have  to  wait  for  UMTA 
concurrence  to  enter  into  a  cost- 
effective  lease.  Until  the  capital  grant  is 
approved,  lease  payments  will  be 
eligible  operating  expenses. 

For  purposes  of  this  rule,  it  does  not 
matter  whether  the  lease  being 
capitalized  is  a  true  lease  or  a  lease 
purchase,  even  through  tax  law  may 
treat  such  leases  differently.  What  does 
matter,  however,  is  any  change  in  the 
basic  factors  within  the  control  of  the 
recipient  on  which  the  original  cost 
effectiveness  certification  was  made, 
including  any  material  change  lease 
provisions.  For  example,  if  the  basic 
lease  would  not  be  cost  effective 
standing  on  its  own  but  becomes  cost 
effective  when  coupled  with  a  contract 
for  maintenance  services,  any  decision 
by  the  recipient  not  to  go  forward  with 
the  maintenance  contract  would  be 
considered  a  substantial  change  which 
could  affect  continued  eligibility  of  the 
lease.  In  contrast,  differences  in  actual 
inflation  over  reasonable  estimates 
originally  utilized  would  be  considered 
outside  the  control  of  the  recipient  and 
therefore  not  a  substantial  change.  If  the 
recipient  by  an  act  or  omission  has 
invalidated  the  continued  acceptability 
of  the  cost-effectiveness  determination, 
the  requirements  of  §  639.31  on  early 
termination  could  apply.  In  such  cases,  a 
recipient  should  immediately  bring  the 
matter  to  UMTA's  attention. 

4.  Cost-Effectiveness  Consideration/ 
Minimum  Criteria  (Subpart  C) 

Both  the  NPRM  and  the  final  rule 
address  the  specific,  financial  issues  that 
must  be  addressed  in  the  comparison  of 
lease  to  purchase  before  a  cost-effective 
determination  may  be  made.  (See 
§  639.23  and  .25.)  These  financial  issues 
are  discussed  below  in  the  Section-by- 
Section  analysis  of  the  rule.  In  addition, 
several  commenters  stated  that  the 
NPRM  did  not  reflect  UMTA's  intention 
that  factors  other  than  these  financial 
ones  by  taken  into  consideration  in 
making  the  cost  effectiveness 
evaluation.  To  remedy  this,  one 
commenter  suggested  that  the  regulatory 
text  be  revised  to  refiect  the  broader 
discussion  in  the  preamble  to  the  NPRM. 

One  commenter  was  concerned  about 
the  ambiguity  of  the  factor  used  in 
conducting  the  cost-effective  analysis. 
Another  asked  what  was  meant  by  "any 
other  service  or  benefit  requested  by  the 
applicant  in  its  proposal  to  obtain  the 
capital  asset."  Generally,  commenters 
believed  that  a  lack  of  comparable 
criteria  would  cause  recipients  routinely 
to  request  UMTA  to  approve  an 
alternate  form  of  cost-effectiveness 
evaluation. 


One  commenter  suggested  that  UMTA 
require  a  minimum  set  of  cost- 
effectiveness  criteria  to  be  addressed  by 
the  recipient,  but  to  permit  other  options 
to  be  considered  as  well.  This 
commenter  believed  that  UMTA  should 
require  the  Metropolitan  Planning 
Organization  (MPO)  to  program  all 
capital  projects  as  purchase/ 
construction  projects  so  that  the 
recipient  could  then  use  the 
programming  year  to  compare  the 
present  value  of  the  lease  cost  for  the 
candidate  capital  lease  project.  This 
commenter  recommended  that  the  cost 
effectiveness  criteria  include  (for  cost 
comparison  purposes  only)  all  capital 
and  operating  costs  associated  with  the 
proposed  project. 

UMTA  believes  many  of  these 
comments  have  merit.  Accordingly,  new 
§  639.27  enumerates  minimum  criteria 
each  recipient  should  consider  in 
making  its  cost-effectiveness 
determination  beyond  the  financial 
requirements  that  must  be  addressed 
(§  639.25  and  §  639.27.)  Listing  these 
minimum  criteria  should  ensure  that  the 
cost-effectiveness  determination  is 
based  on  a  comprehensive  review  of  all 
pertinent  circumstances,  and  indicates 
that  the  determination  may  be  based  on 
a  broad  range  of  factors.  Where  possible 
and  appropriate  recipients  are  to 
consider  all  of  the  criteria  in  the  list,  as 
well  as  any  other  criteria  unique  to  the 
recipient,  such  as  location,  the  type  of 
asset,  etc.  What  is  important  is  that  the 
standard  that  is  applied  is  comparative 
net  present  value,  with  all  financial 
costs  included.  In  conducting  the 
comparison,  recipients  should  ascribe  a 
realistic  dollar  value  to  any  non- 
financial  factors  that  are  considered — 
for  example,  reliability,  passenger 
confort,  etc. — by  using  performance- 
based  specifications  in  the  comparison. 
While  each  recipient  has  a  great  degree 
of  flexibility  in  making  its  cost- 
effectiveness  determination,  it  is 
essential  that  the  comparison  reflect 
true  market  conditions,  including  the 
actual  interest  rates  that  will  be  applied. 

For  most  of  the  criteria  listed  in  the 
new  subsection  639.27  it  is  easy  to 
ascribe  a  dollar  value  to  the  criteria  to 
be  compared:  "operation  costs," 
"minimum  costs,"  "difference  in 
warranties,"  "insurance."  etc.,  as  these 
are  usually  expressed  in  dollars  and 
cents  anyway. 

Two  criteria — "reliability  of  service" 
and  "passenger  comfort" — may,  at  first 
glance,  appear  difficult  to  quantify.  Yet 
it  is  easy  to  estimate  the  cost  to  achieve 
certain  objectives  by  translating  their 
elements  into  performance-based 
criteria  which  have  a  defined  cost. 
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For  example,  for  "reliability  of 
service,"  consider  costs  to  keep  an  asset 
in  service  for  a  specified  period  of  time 
between  breakdowns  or  cleaning  and 
repair,  costs  for  more  frequent  service, 
or  safer  service  or  equipment,  training 
costs,  etc.,  which  vary  if  the  asset  is 
leased  or  purchased. 

For  passenger  confort,"  consider 
dimensions  of  vehicle  or  building, 
dimensions  of  seats,  cushions,  etc.  All  of 
these  things  cost  money. 

"Costs/savings  related  to  timing  of 
acquisition  of  asset"  can  be  costs  to 
maintain  obsolete  equipment  in  service, 
costs  in  loss  of  ridership,  in 
maintenance,  in  renting  of  substitute 
equipment,  etc. 

Finally,  "value  of  asset  at  expiration 
of  the  lease"  is  particularly  important  if 
a  recipient  is  considering  a  lease  that 
involves  real  property.  In  view  of  the 
fact  that  land  usually  appreciates  in 
value,  it  would  be  extremely  unlikely 
that  a  recipient  could  find  it  cost- 
effective  to  lease  land  knowing  that  at 
the  end  of  the  lease,  it  is  returning  to  the 
lessor  an  asset  of  higher  value  than  at 
the  beginning  of  the  lease. 

While  many  indicators  may  be 
considered  in  the  cost-effectiveness 
analysis,  once  the  decision  to  lease  is 
made,  only  the  capital  asset  and  costs 
directly  related  to  acquiring  the  capital 
asset  may  be  capitalized.  No  service  or 
maintenance  type  costs  may  be 
capitalized. 

5.  Participation  of  Designated  Recipient 
(NPRM  §  639.13) 

One  commenter  indicated  that  in 
areas  where  a  grantee  and  the 
designated  recipient  are  different,  the 
designated  recipient  should  be  involved 
in  decision  regarding  the  funding  of 
leases  with  capital  funds,  in  the  UMTA 
grantee  lease  agreement  discussions, 
and  in  signing  off  lease  agreements. 

It  is  not  the  purpose  of  this  rule  to 
regulate  local  decision  making.  The 
decision  to  use  capital  funds  to  pay  for 
leases  of  capital  assets  is  a  local  one. 
Any  capital  lease  project  should  be 
addressed  within  the  region's  transit 
capital  priority  setting  process. 

6.  Local  Decision-Making  in 
Determining  Cost-Effectiveness 

Several  commenters  suggested  that 
local  public  transportation  boards  and 
management  should  have  significant 
flexibility  in  developing  a  cost- 
effectiveness  evaluation,  including  the 
criteria  to  be  considered. 

UMTA  has  addressed  this  in  two 
ways:  First,  by  giving  recipients  latitude 
in  determining  what  factors  to  include  in 
the  cost-effectiveness  comparison,  as 
just  described:  and  second,  by  allowing 


recipients  to  "self  certify"  that  they  have 
conducted  the  cost  effectiveness 
analysis. 

7.  Cost-Effectiveness  Comparison— One 
Time  Requirement 

A  few  commenters  stated  that  the 
application  process  for  annual 
increments  of  a  lease  was  unduly 
burdensome  and  requested  simplified 
procedures.  In  response,  the  rule  makes 
clear  that  determining  the  cost- 
effectiveness  of  a  lease  is  a  one-time 
requirement,  which  may  be  done  after 
grant  approval,  if  necessary.  Unless  the 
terms  of  the  lease  are  changed,  the 
recipient  need  not  repeat  the  cost- 
effectiveness  evaluation  and  re-certify 
the  cost-effectiveness  to  UMTA.  (See 
§  639.11(b).)  If  the  terms  of  the  lease  are 
substantially  changed,  the  cost- 
effectiveness  of  the  revised  lease  must 
be  determined  and  UMTA  notified  to 
ensure  continued  eligibility  of  lease 
costs.  (UMTA  will  verify  the  continued 
validity  of  the  recipient's  cost 
effectiveness  certifications  in  the 
triennial  review.) 

8.  Least  Versus  Lease  Cost- 
Effectiveness  Analysis 

One  commenter  recommended  that 
UMTA  consider  grant  applications  for 
projects  which  utilize  a  lease-versus- 
lease  analysis,  in  a  case  where  purchase 
is  not  a  option. 

If  purchase  is  not  possible,  there  is  no 
requirement  to  compare  leasing  to 
purchase.  However,  for  the  lease  to  be 
eligible  for  capital  participation,  it  is 
necessary  to  document  the 
reasonableness  of  the  lease  cost,  either 
by  following  a  competitive  procurement 
process  or  by  otherwise  justifying  the 
reasonableness  of  the  lease  through  a 
cost/price  analysis  as  required  in 
UMTA's  third  party  contracting 
guidelines.  A  recipient  should  seek 
specific  UMTA  approval  in  this  case. 
(See  §  639.21(c).) 

9.  Cost-Effectiveness  to  the  Recipient 

The  NPRM  proposed  that  the  cost- 
effectiveness  determination  was  the 
cost-effectiveness  to  the  recipient  and 
specifically  invited  comment  on  this 
issue.  Commenters  generally  agree  with 
this  position. 

However,  a  State  DOT  commented 
that  its  State  policy  precluded  capital 
funding  of  leases,  except  in  some  limited 
cases  involving  lease-purchase 
arrangements.  As  a  result,  a  recipient  in 
that  State  who  wants  to  take  advantage 
of  UMTA's  capital  leasing  regulation 
would  be  denied  the  usual  State  share  of 
the  local  match  and  would  be  forced  to 
pay  for  its  share  of  the  lease  entirely 
with  local  funds. 


Several  commenters  stated  that  the 
cost-effectiveness  of  a  lease  might 
depend  on  whether  the  lease  was  a 
"true"  lease  or  a  conditional  sale.  For 
example,  one  recipient  commented  that 
in  its  jurisdiction  a  lease,  regardless  of 
the  source  of  funding,  is  considered  an 
operational  expense.  Shifting  previously 
allocated  capital  costs  to  the  operating 
budget  would  have  the  impact  of 
increasing  fares  because  of  local  rules 
on  mandatory  fare-box  recovery. 

The  issues  raised  by  these 
commenters  relate  to  local  requirements 
which  might  cause  a  recipient  to  find  it 
is  not  advantages  to  capitalize  leases. 

10.  Distortion  of  Figures  to  Achieve 
Desired  Result 

Several  commenters  were  concerned 
that  it  was  possible  for  recipients  to 
manipulate  the  cost-effectiveness 
comparison  to  achieve  a  particular 
result  by  slightly  altering  premises,  or  by 
omitting  certain  costs.  For  example,  one 
commenter  suggested  that  "in 
determining  cost  effectiveness  to  the 
grantee  there  be  a  total  cost  perspective 
including  State  and  Federal  shares  in 
order  to  eliminate  skewed  decisions  by 
some  particular  locality  giving  the 
peculiar  circumstances  of  partial 
funding." 

Another  commenter  recommended 
that  UMTA  specify  the  interest  rate 
used  in  the  net  present  value 
calculation,  to  avoid  biased 
decisionmaking  by  "careful"  choice  of 
an  interest  rate.  According  to  this 
commenter  a  difference  of  as  little  as  Vi 
of  1  percent  could  affect  significantly  the 
outcome  of  the  cost-effectiveness 
analysis.  A  transit  agency  might  search 
the  financial  market  for  the  interest  rate 
most  favorable  to  its  cost-effectiveness 
analysis. 

For  the  same  reasons,  this  commenter 
suggested  that  UMTA  require  each 
recipient  to  include  in  the  cost- 
effectiveness  certification  a  description 
of  any  depreciation  schedules  used  in  its 
analysis. 

UMTA  intends  each  recipient  to  use 
the  most  advantageous  interest  rates 
actually  available  to  it  and  does  not 
anticipate  that  a  recipient  will 
manipulate  figures  fraudulently. 

Consistent  with  Administration 
policies  aimed  at  minimizing  paperwork 
burdens,  no  change  is  made  in  the  final 
rule  to  require  additional  information  in 
the  cost-effectiveness  certification.  The 
recipient  is  required,  however,  to  retain 
all  work  data  in  its  own  files  for  audit 
verification  or  review  under  the  triennial 
review  process. 

Finally,  in  response  to  a  question 
concerning  depreciation  of  assets  not 
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used  for  their  full  useful!  life,  section  108 
of  the  Part  II  standard  terms  and 
conditions  of  the  UMTA  grant 
agreement  requires  each  recipient  to 
depreciate  certain  capital  assets  not 
used  for  their  useful  life  on  a  straight 
line  basis  as  a  remedy  for  premature 
withdrawal. 

11.  Comparability  (NPRM  §  639.25) 

Commenters  noted  that  the  cost- 
effectiveness  provisions  did  not  explain 
fully  that  if  a  recipient  is  leasing  an 
asset  for  a  period  of  less  than  the  useful 
life  of  the  asset,  then  the  "purchase 
price"  must  be  adjusted  appropriately. 
For  example,  if  a  recipient  wants  to 
lease  a  standard  40-foot  bus  for  three 
years,  the  cost  of  a  three-year  lease 
would  be  compared  to  the  cost  of 
purchasing  the  identical  type  bus.  less 
the  greater  of  fair  market  value  of  a 
three  year  old  equivalent  bus  or  nine- 
twelfths  of  the  purchase  price,  since  the 
designated  useful  life  of  a  40  foot  bus  is 
twelve  years. 

Section  639.25  has  been  modified  to 
provide  specifically  for  this. 

12.  Extension  of  Cost-Effectiveness 
Requirement  to  Other  Capital  Purchases 

One  commenter  asked  if  all  applicants 
for  UMTA  capital  funds  would  be 
required  to  perform  a  comparative 
lease/purchase/construction  cost- 
effectiveness  analysis. 

The  capital  leasing  provisions  of  this 
regulation  are  required  for  capital  leases 
under  section  9  of  the  UMT  Act. 
However,  sound  procurement  practice 
suggests  that  a  recipient  should  consider 
leasing  as  well  as  purchasing  or 
constructing  in  making  all  capital 
acquisition  decisions. 

13.  Eligibility  of  Costs 

One  commenter  complained  that  the 
proposed  regulations  did  not  broaden 
the  categories  of  capital  expense  eligible 
for  consideration  to  include,  for 
example,  acquisition  of  used  equipment. 

The  rule  is  not  intended  to  broaden 
the  categories  of  expenses  eligible  for 
capital  participation.  Purchase  of  used 
equipment  always  has  been  an  eligible 
capital  expense  under  UMTA's  grant 
programs.  The  rule  need  not  be 
amended  to  include  it. 

14.  Advantages  and  Types  of  Eligible 
Leases 

One  commenter  requested  that  UMTA 
explain  more  fully  how  the  leasing  rules 
can  be  used  effectively  in  actual 
situations.  The  commenter  suggested  as 
examples:  full  turnkey  operation  of 
certain  routes;  lease  of  maintenance 
facilities  with  or  without  a  service 
component;  and  lease  of  vehicles  with 


or  without  accompanying  maintenance 
service. 

Leasing  may  be  justified  when  there  is 
an  equipment  shortfall  and  the  recipient 
must  meet  a  demand  in  excess  of  its 
current  purchasing  ability.  Another 
advantage  to  leasing  is  the  opportunity 
to  negotiate  gross  savings  by  including 
operation  and  maintenance  costs  under 
a  lease  agreement,  although  these  latter 
costs  are  not  eligible  capital  expenses. 
Leasing  equipment  may  also  be 
appropriate  when  the  technology 
changes  quickly  such  that  the  equipment 
becomes  obsolete  technologically  before 
the  end  of  its  mechanical  useful  life. 

The  full  turnkey  operation  (or  in  this 
context,  "purchase  of  service  contract") 
of  certain  routes  is  not  within  the  scope 
of  the  capital  leasing  rule.  Rather, 
UMTA's  capital  cost  of  contacting 
procedures  would  apply  to  such  a 
situation.  Under  that  policy  UMTA 
would  pay  for  the  capital  component  of 
the  contract  for  mass  transportation 
services  at  capital  assistance  rates.  (See 
section  21  of  this  preamble  for  further 
discussion  of  the  difference  between 
capital  costs  of  contracting,  and  the 
requirements  of  this  rule.) 

One  commenter  stated  that  "mixed 
lease-purchases"  (for  example, 
acquisition  of  unimproved  real  property 
through  a  long  term  ground  lease  along 
with  the  entry  into  a  capital  construction 
contract]  would  necessitate  two 
separate  application  procedures — one  as 
a  capital  lease  and  one  as  a  section  9 
construction  project.  To  eliminate  two 
separate  application  procedures,  the 
commenter  suggested  including  as  part 
of  the  lease  the  construction  costs 
associated  with  the  construction  of 
facilities  on  leased  property. 

UMTA  disagrees  with  this  suggestion. 
A  recipient  merely  would  separate  the 
elements  of  so-called  "mixed  lease- 
purchase"  projects  into  separate  budget 
line  items — lease  of  real  property  and 
construction  of  facility — on  the  section  9 
program  of  projects.  However,  only  in 
rare  and  unusual  circumstances  will 
leasing  real  property  be  more  cost- 
effective  than  purchase  since  land 
generally  appreciates  in  value. 

15.  Suggested  Time  Limit  for  Leases 

One  commenter  suggested 
establishing  a  maximum  time  limit  for  a 
capital  lease  grant,  given  UMTA's 
inability  to  obligate  funds  beyond  the 
authorization  period.  The  same 
commenter  suggested  that  UMTA  make 
capital  lease  grants  renewable  at  the 
beginning  of  each  authorization  period, 
subject  to  concurrence  of  the  designated 
recipient. 

Section  639.15(b)(1)  requires  recipients 
to  certify  they  have  the  financial 


capacity  to  meet  their  future  obligations 
under  the  lease  In  the  event  Federal 
funds  are  not  available  in  subsequent 
years.  The  key  principle  in  this  regard  is 
that  a  lease  remains  in  effect  regardless 
of  the  status  of  authorizations  under  the 
UMT  Act  absent  some  limiting  language 
in  the  lease  agreement.  If  such 
authorizations  are  about  to  expire  or 
have  already  expired  while  Congress  is 
considering  reauthorization  of  the 
transit  program,  recipient  obligations 
under  the  lease  may  not  be  affected.  If 
Congress  reauthorizes  the  transit 
program,  a  recipient  may  continue  to 
obtain  annual  grants  from  UMTA 
without  having  to  resubmit  its  cost- 
effectiveness  determination.  If  Congress 
fails  to  reauthorize  the  transit  program, 
a  recipient  would  itself  be  responsible 
for  all  outstanding  lease  obligations,  as 
it  earlier  had  certified  to  UMTA  it  would 
be  able  to  be. 

16.  Leasing  Assets  With  a  Pre-existing 
Federal  Interest 

One  conmienter  objected  to  the 
prohibition  against  leasing  an  asset  in 
which  there  was  a  pre-existing  Federal 
interest.  An  example  is  leasing  a 
building  which  was  constructed  with 
Federal  funds  from  another  Federal 
grant  program.  It  is  conceivable  but 
unlikely  that  UMTA  will  permit  a 
capital  lease  of  an  asset  in  which  there 
is  a  pre-existing  Federal  interest. 
Provision  has  been  made  in  §  639.13(b), 
in  instances  where  a  recipient  wants  to 
lease  an  asset  that  was  purchased  or 
constructed  with  Federal  funds  and 
where  the  Federal  interest  cannot  be 
removed,  for  the  recipient  to  bring  the 
question  to  UMTA  for  a  determination. 

17.  Waiver  of  Federal  Procurement 
Requirements 

One  commenter  recommended  that 
compliance  with  other  Federal 
requirements  be  required  only  for  those 
leases  that  were  entered  into  in 
contemplation  of  being  funded  with 
capital  funds.  The  commenter  further 
suggested  that  leases  entered  into  before 
section  308  was  passed  be  exempt  from 
compliance  with  all  Federal 
requirements,  based  on  a  belief  that  the 
recipient  could  not  have  known  that 
UMTA  would  allow  these  costs  to  be 
paid  for  with  capital  funds. 

Under  UMTA's  Third  Party 
Contracting  Guidelines,  all 
procurements  (by  lease  or  purchase) 
have  been  and  will  continue  to  be 
subject  to  Federal  procurement 
principles,  whether  paid  for  with 
operating  assistance  or  capital 
assistance.  Accordingly,  UMTA  finds  no 
merit  in  the  comment. 
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18.  Property  Management 

One  commenter  requested  that  UMTA 
eliminate  the  property  management 
standards  for  leased  property  when  the 
lease  is  short-term  (five  years  or  less). 

UMTA  sees  no  reason  to  differentiate 
the  management  of  leased  assets  from 
all  other  capital  assets  acquired  under 
UMTA  grants.  Part  18  of  title  49  of  the 
Code  of  Federal  Regulations,  as  well  as 
UMTA's  project  management  guidelines, 
apply.  (See  $  639.33.) 

19.  Administering  Lease  Purchase 
Arrangements 

One  commenter  complained  that  the 
NPRM  did  not  explain  how  UMTA  will 
administer  the  lease/purchase 
arrangements.  One  commenter 
suggested  that  language  be  inserted  in 
the  regulation  "to  address  the  automatic 
reprogramming  of  grant  money  toward 
other  authorized  projects  upon  release 
of  such  funds  due  to  the  use  of  private 
lease  financing." 

It  is  unnecessary  for  the  rule  to 
explain  details  of  project  management. 
A  process  for  programming  contingency 
projects  is  already  in  place  under  the 
section  9  program.  If  a  recipient  has 
received  a  grant  to  purchase  an  asset 
which  it  later  determines  can  be  leased 
more  cost-effectively,  then  it  must 
follow  UMTA's  project  management 
guidelines  concerning  grant  amendment 
or  budget  revisions.  UMTA's  basic 
project  management  guidelines  are  not 
changed  by  this  rule. 

20.  UMTA  Approval  of  Lease 
Termination 

One  commenter  objected  to  the 
apparent  requirement  that  UMTA's  prior 
concurrence  be  obtained  if  a  recipient 
wants  to  terminate  a  lease.  The 
commenter  argued  that  the  recipient,  as 
negotiator  of  the  lease,  is  in  the  best 
position  to  know  whether  the  lessor  is  in 
breach. 

UMTA  agrees  with  the  commenter. 
This  section  has  been  amended  to 
require  notice  to  UMTA  only.  Note  that 
any  penalty  incurred  for  early 
termination  is  not  eligible  for  Federal 
assistance.  Similarly  in  some 
circumstances  a  termination  might  also 
trigger  a  requirement  for  reimbursement 
of  federal  funds  drawn  down  by  the 
recipient. 

21.  Distinction  between  "Capital  Cost  of 
Contracting  "  and  "Capital  Leasing  " 

There  is  confusion  between  the 
capital  leasing  provision  in  section  308 
of  STURAA,  the  subject  of  this  rule,  and 
UMTA's  "Capital  Cost  of  Contracting 
Policy"  pubUshed  in  UMTA  Circular 


7010.1  (December  5, 1966),  as  evidenced 
by  the  following  comment: 

(A)  grant  recipient  that  wished  to 
subcontract  activities,  such  as  line-haul 
service  or  door-to-door  transportation 
service,  under  a  purchase  of  service  contract 
should  be  able  to  pay  for  a  portion  of  the 
contractor's  capital  cost  based  on  the  percent 
of  a  vehicle's  use  in  the  performance  of  the 
contract  times  the  vehicle's  annual 
depreciation  without  the  necessity  of  a 
purchase  comparison. 

Under  the  Capital  Cost  of  Contracting 
Circular  (Circular  7010.1).  a  recipient 
contracts  with  a  private  carrier  to 
provide  mass  transit  services.  A  portion 
of  such  service  contract  (which  has 
always  been  eligible  for  operating 
assistance)  may  be  paid  for  with  capital 
funds  in  accordance  with  the  Circular. 
This  amount  represents  the  "capital 
consumed  in  the  contract".  The 
requirements  under  the  Circular  on 
justification  of  the  cost  of  a  service 
contract  differ  greatly  from  the 
requirements  relating  to  cost- 
effectiveness  under  this  capital  leasing 
rule. 

Under  the  capital  leasing  rule,  a 
recipient  contracts  to  acquire  tangible 
capital  assets  by  lease,  llie  lease  of  the 
asset  is  entirely  eligible  for  capital 
treatment  so  long  as  operating  and 
maintenance  expenses  are  not  included 
in  the  lease.  It  is  important  to 
emphasize,  under  both  the  Circular  and 
the  rule,  support  services  such  as 
operation  and  maintenance  (whether 
included  in  the  service  contract  or  lease 
of  capital  assets]  are  expressly  ineligible 
for  capital  treatment 

D.  Capital  Leasing  Under  Sections  3, 
16(b)(2),  18  and  Interstate  Transfer 
Transit  Grants,  and  Cross  Border 
Leasing 

Capital  funds  from  the  sections  3, 
16(b)(2),  18  and  Interstate  Transfer- 
Transit  programs  are  available  for 
leasing  of  capital  assets  where  justified. 
This  regulation  only  specifically  applies 
to  the  section  9  program,  however,  the 
principles  herein  are  applicable  to 
UMTA's  other  capital  programs  as 
follows. 

States,  which  administer  the  section 
16(b)(2)  and  18  programs,  must 
determine  that  leasing  is  cost-effective. 
Guidance  on  leasing  is  provided  in  the 
section  18  Circular,  No.  9040.1B.  The 
section  16(b){2]  Circular,  No.  9070.1B, 
currently  does  not  address  this  issue  but 
will  be  amended  to  specify  that  capital 
leasing  is  permissible.  In  administering 
these  two  programs,  the  States  are 
encouraged  to  use  this  rule  as  a 
guideline  for  determining  how  to  make 
the  cost-e^ectiveness  comparison. 


Under  the  section  3  and  Interstate 
Transfer  Transit  programs,  UMTA 
continues  to  review  applications  for 
leasing  of  capital  assets  on  a  case-by- 
case  basis.  Under  these  programs,  a 
recipient  is  expected  to  include  a  cost- 
effectiveness  justification  in  its  grant 
application.  A  recipient  may  use  the 
principles  enumerated  in  this  rule  in 
making  that  justification.  It  is  important 
to  note,  however,  that  a  recipient  of 
section  3  funds  is  not  permitted  to  enter 
into  a  lease  prior  to  grant  approval 
without  express  authority  from  UMTA. 

Finally,  we  note  that  this  regulation 
does  not  apply  to  pure  tax  benefit 
transfer  cross-border  leasing 
arrangements.  Such  cross-border  leasing 
is  not  the  type  of  lease  contemplated  by 
this  regulation.  There  is  a  separate 
Circular  on  this  type  of  cross-border 
leasing.  (See  UMTA  Circular  7020.1, 
Cross-Border  Leasing  Guidelines,  April 
26. 1990.) 

E.  Section-by-section  Analysis 

Subpart  A  includes  general 
information  about  this  part.  Section 
639.1  provides  an  overview  of  the  entire 
part,  providing  a  roadmap  for  the  user. 
Sections  639.3  and  639.5  set  out  the 
purpose  and  scope  of  the  regulation. 

Section  639.7  defmes  the  terms  used  in 
the  regulation,  including  "capital  asset," 
"capital  assistance,"  and  "capital 
lease."  A  capital  asset  is  a  facility  or 
piece  of  equipment  which  has  a  useful 
life  in  mass  transportation  service  of  at 
least  one  year  and  which  is  eligible  for 
capital  assistance.  Capital  assistance  is 
Federal  financial  assistance  under 
section  9  of  the  UMT  Act  at  the  Federal 
share  for  capital  projects,  currently  80 
percent  A  capital  lease  is  any 
transaction  whereby  the  recipient 
acquires  the  right  to  use  a  capital  asset 
without  obtaining  full  ownership, 
regardless  of  the  tax  status  of  the 
transaction.  "Present  value"  is  a 
calculation  of  the  total  cost  of  an  asset 
expressed  in  today's  dollars  when 
payments  take  place  in  increments  over 
time. 

Subpart  B  includes  general 
information  on  a  capital  lease,  including 
eligibility  requirements,  the  form  of  the 
grant,  the  distinction  between  capital 
and  operating  costs  within  a  lease,  and 
the  applicability  of  other  Federal 
requirements. 

Specifically,  {  639.11  sets  out  the 
general  qualification  requirements. 
Paragraph  (a)(1)  requires  that  the  capital 
asset  be  otherwise  eligible  for  capital 
assistance  under  section  9  of  the  UMT 
Act.  That  is,  only  facilities  and 
equipment  which  (1)  are  used  in  mass 
transportation;  (2)  have  a  useful  life  of  at 
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least  one  year:  and  (3)  are  eligible 
normally  for  capital  assistance  under 
section  9  are  eligible  for  capital  lease 
purposes.  The  regulation  allows  leasing 
in  place  of  purchase  or  construction  of  a 
capital  asset  at  the  80  percent  Federal 
share.  It  does  not  expand  the  scope  of 
activities  eligible  for  capital  funding 
under  section  9.  Thus  operating  and 
maintenance  costs  which  may  be  part  of 
a  lease  are  not  capitalized. 

Paragraph  {a)(2)  contains  the  general 
rule  that  capital  funds  may  npt  be  used 
for  a  lease  in  which  there  is  an  existing 
Federal  interest  in  the  asset.  Designed  to 
preclude  a  grantee  from 
"doubledipping"  with  Federal  funds,  the 
asset  could  be  eligible  if  the  Federal 
interest  in  the  asset  is  eliminated  by 
appropriate  means.  If  there  is  any  doubt 
about  this  issue,  or  if  the  recipient 
believes  an  exception  should  be  made  to 
the  general  rule,  the  recipient  should  ask 
UMTA  for  a  specific  determination. 

Paragraph  {a)(3)  reflects  the  statutory 
requirement  that  a  capital  lease  be  more 
cost-effective  than  purchase  or 
construction  of  the  capital  asset.  A 
capital  lease  must  be  compared  to  the 
purchase  of  the  same  asset  for  the  same 
period  of  time,  under  the  same 
circumstances,  not  to  some  other 
alternative.  For  example,  under  this  rule, 
a  recipient  cannot  compare  the  cost  of 
leasing  new  buses  against  the  cost  of 
extending  the  life  of  its  existing  fleet. 
However,  it  may  compare  the  cost  of 
leasing  used  buses  with  the  cost  of 
rehabilitating  buses  to  extend  their 
useful  life. 

Paragraph  (b)  explains  that  once  a 
lease  has  been  qualified  for  capital 
assistance,  it  need  not  be  re-qualified 
unless  the  lease  terms  change 
substantially  or  the  recipient  by  an  act 
or  omission  invalidates  one  of  the 
assumptions  on  which  the  cost- 
..,_^      effectiveness  was  based  such  that  the 
^v    lease  is  no  longer  cost-effective. 
\       Section  639.13  sets  out  the  eligible 
Vlease  provisions,  with  paragraph  (a) 

^ ~Ji^sc^ibing  the  general  characteristics  of 

a  lease.  Paragraph  (b)  establishes 
procedures  for  special  circumstances 
that  may  not  fit  specifically  into 
paragraph  (a)  of  the  section. 

Paragraph  (c)  requires  a  recipient  that 
wishes  to  enter  into  a  lease  which 
requires  a  lump  sum  payment  at  the 
inception  of  the  lease  rather  than  in 
installments  during  the  term  of  the  lease 
to  secure  UMTA's  Regional  Manager's 
prior  approval  of  the  terms  of  the  lease 
to  ensure  eligibility  for  capital 
assistance.  UMTA  has  the  right  to 
disapprove  any  arrangements  where  it 
has  not  been  demonstrated  that  the 
recipient  will  have  control  over  the 
asset.  UMTA  may  require  the  recipient 


to  submit  its  cost-effectiveness 
comparison  for  review. 

Paragraph  (d]  of  S  639.13  provides  that 
pre-existing  leases  may  be  qualified  for 
capital  assistance  later  if  recipients 
conduct  a  cost-effectiveness  comparison 
effective  as  of  the  date  the  lease  was 
entered  into  and  certify  the  cost- 
effectiveness  to  UMTA.  Only  lease  costs 
incurred  after  approval  of  a  grant,  which 
includes  the  eligible  lease,  then  are 
eligible  for  capital  assistance.  A 
recipient  who  wants  UMTA  to  approve 
the  capitalization  of  an  ongoing  lease  is 
required  to  submit  its  cost-effectiveness 
certification  before  grant  approval. 

Section  639.15  describes  the  forms  of 
grant  available  for  capital  assistance  for 
a  capital  lease. 

Paragraph  (a)  explains  that  recipients 
may  choose  to  receive  a  single  grant  for 
the  Federal  share  of  an  entire  lease  or 
for  a  particular  period  of  a  lease  to  be 
paid  out  over  more  than  one  year.  In  this 
case,  all  of  the  funds  for  the  payments 
on  a  particular  portion  of  the  lease 
would  be  obligated  by  UMTA  at  one 
time  in  one  grant,  but  the  recipient 
would  draw  down  these  funds  only  as 
lease  payments  are  made  over  the 
period  requested  in  the  grant.  (As 
provided  in  §  639.13(c),  a  recipient  must 
notify  UMTA  of  any  substantial  lease 
payment  in  advance  of  costs  being 
incurred.) 

Paragraph  (b)  explains  that  a  recipient 
may  choose  to  receive  payments  in 
increments  which  are  obligated  by 
UMTA  periodically  (usually  in  a 
recipient's  annual  section  9  grant). 
Paragraph  (b)(1)  explains  that  a 
recipient  choosing  this  option  must 
certify  to  UMTA  that  it  has  the  ability  to 
meet  future  obligations  under  the  lease 
in  the  absence  of  future  Federal  funding. 
Under  this  approach  a  recipient  would 
include  each  year's  lease  payments  as  a 
project  in  its  annual  program  of  projects. 

Paragraph  (b)(2)  explains  that  once  a 
recipient  has  certified  to  UMTA  that 
leasing  is  cost-effective  and  has  entered 
into  a  lease,  the  costs  incurred  under  the 
lease  continue  to  be  eligible  for  capital 
assistance  until  the  lease  is  terminated 
or  its  terms  modified  substantially. 

UMTA  believes  this  method  of 
funding  a  lease  in  increments  may  be 
useful  since  it  provides  recipients 
flexibility  to  choose  each  year  whether 
to  fund  the  lease  payments  with  Federal 
capital  assistance,  operating  assistance 
or  some  other  source  of  funds. 

Section  639.17  describes  which  costs 
associated  with  a  lease  are  eligible  for 
capital  assistance  and  which  are  not. 
Paragraph  (a)  states  that  all  costs 
directly  attributable  to  acquiring  the 
capital  asset  are  eligible,  "rhese  include 
finance  charges,  including  imputed 


interest,  and  ancillary  costs  such  as 
delivery  and  installation  charges. 

Paragraph  (b)  provides  that  costs  for 
materials,  supplies,  or  services  which 
would  not  be  eligible  for  capital 
assistance  under  a  traditional  purchase 
or  construction  grant  are  not  eligible 
under  a  lease. 

Paragraph  (c)  states  that  only  lease 
costs  incurred  from  the  approval  date  of 
the  original  capital  grant  for  the  lease 
are  eligible  for  capital  assistance. 

Paragraph  (d)  explains  that  non- 
capital costs  in  a  lease  of  a  capital  asset 
will  not  be  eligible  for  capital  assistance 
but  may  be  considered  in  the  cost- 
effectiveness  determination  in  subpart 
C.  For  example,  maintenance  costs 
included  in  the  lease  would  not  be 
eligible  as  capital  costs,  but  they  would 
be  eligible  for  operating  assistance,  and 
any  savings  or  additional  costs  resulting 
from  the  inclusion  of  maintenance  costs 
would  be  considered  in  calculating  cost- 
effectiveness. 

Section  639.19  provides  that  the 
parties  to  a  lease  are  subject  to  the  same 
Federal  statutory  and  administrative 
requirements  they  would  be  subject  to  if 
the  asset  were  being  purchased  or 
constructed  by  the  grantee.  Thus,  a 
recipient  receiving  capital  assistance  for 
a  capital  lease  is  subject  to  the 
requirements  of  the  section  9  capital 
formula  grants  program,  including,  but 
not  limited  to:  UMTA  Circular  9030.1A, 
"Section  9  Formula  Grant  Application 
Instructions":  UMTA  Circular  5010.1A, 
"UMTA  Project  Management  Guidelines 
for  Grantees";  UMTA  Circular  4220.1B, 
"Third  Party  Contracting  Guidelines"; 
and  generally  accepted  accounting 
principles.  This  requirement  extends  to 
the  lessor  of  a  capital  asset. 
Accordingly,  the  activities  of  a  lessor  to 
prepare  existing  facilities  or  equipment 
for  a  lease  or  in  anticipation  of  a  lease 
must  be  performed  in  accordance  with 
the  same  statutory  and  administrative 
requirements  a  seller  would  be  subject 
to  if  the  asset  were  being  purchased. 

Subpart  C  describes  how  the  cost- 
effectiveness  of  a  lease  is  to  be 
determined.  Paragraph  (a)(1)  of  §  639.21 
states  the  basic  requirement  that  a 
recipient  must  prepare  a  written 
comparison  of  the  cost  of  leasing  the 
asset  with  the  cost  of  purchasing  or 
constructing  it  before  the  lease  qualifies 
for  capital  assistance. 

Section  639.21(a)(2]  requires  the 
recipient  to  certify  to  UMTA  that  the 
capital  lease  is  more  cost-effective  than 
purchase  or  construction.  UMTA  intends 
to  allow  grantees  to  self-certify  as  to 
cost-effectiveness  for  two  reasons.  First, 
it  is  consistent  with  the  way  in  which 
UMTA  administers  the  rest  of  the 
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Section  9  program,  and  with  the 
statutory  self-certifications  of  that 
program.  Second,  it  minimizes  the 
burden  on  the  recipient  and  the  delay 
associated  with  submitting  the  cost- 
effectiveness  analysis  to  UMTA  for 
concurrence.  Moreover,  the 
documentation  substantiating  the  self- 
certifications  will  be  subject  to  review 
by  UMTA  during  the  triennial  review 
process  required  under  section  9 
program  requirements.  The  certification 
should  be  submitted  to  UMTA  prior  to 
grant  approval  if  the  recipient  is 
capitalizing  an  ongoing  lease  or  prior  to 
execution  of  the  lease  if  the  recipient 
received  a  grant  before  conducting  a 
cost-effectiveness  comparison. 

Paragraph  (b)  explains  that  the  cost- 
effectiveness  determination  required  by 
this  rule  is  to  be  made  by  comparing  the 
cost  to  purchase  with  the  cost  to  lease 
as  set  forth  in  SS  639.23  and  639.24 
respectively. 

First,  before  the  cost  of  two  sets  of 
goods  can  be  compared  it  is  necessary 
to  make  sure  that  similar  items  are 
placed  in  each  set.  For  purposes  of 
comparison  only,  these  costs  can 
include  not  only  the  cost  of  purchasing 
or  constructing  or  leasing  the  asset 
itself,  and  ancillary  costs  such  as 
delivery  and  installation,  but  also 
related  operation  and  maintenance  costs 
that  may  be  included  in  the  request  for 
proposal  or  invitation  for  bid  to  obtain 
the  asset.  (Note,  however,  that  while 
additional  services  or  benefits  beyond 
the  recipient's  capital  needs  may  be 
included  in  a  capital  lease,  not  all  costs 
which  are  included  in  the  comparison 
may  be  eligible  for  capital  assistance.) 

Second,  before  costs  can  be 
compared,  they  must  be  expressed  in 
equal  terms.  Because  a  dollar  amount 
today  will  not  necessarily  be  worth  the 
same  amount  ten  years  from  now,  all 
costs  not  payable  in  the  year  in  which  a 
grant  is  applied  for  must  be  expressed  in 
terms  of  their  "present  value."  The 
formula  for  calculating  present  value  is 
a  basic  one  familiar  to  accountants, 
engineers  and  economists.  Moreover, 
tables  that  provide  present  value  factors 
which  can  be  applied  to  scheduled 
payments  are  generally  available  in 
business  texts,  libraries  or  a  grantee's 
engineering  department.  Many  business 
calculators  even  have  a  present  value 
function. 

Third,  all  other  factors  should  be  as 
nearly  equivalent  as  possible.  This 
includes  the  period  of  use  of  the  capital 
asset  in  transportation  service  and 
performance  assumptions.  Generally,  a 
capital  asset  is  acquired  for  use  in  mass 
transportation  service  for  its  useful  life. 
If  the  asset  is  to  be  used  for  a  shorter 
period,  the  cost  comparison  must  be 


based  on  the  shorter  period. 
Performance  assumptions  should  be 
included  where  possible,  for  example, 
by  calculating  the  cost  of  down  time  or 
additional  maintenance. 

All  costs  associated  with  obtaining 
the  asset  should  be  included  in  the 
comparison.  Many  costs  and  benefits 
must  be  estimated  in  order  to  conduct 
the  cost-effectiveness  evaluation. 
UMTA  is  willing  to  accept  reasonable 
estimates  so  long  as  they  are  justified  in 
writing  in  the  cost-effectiveness 
evaluation.  For  example,  a  recipient  may 
survey  several  other  operators  to  get 
their  experience  data  on  the 
performance  of  a  particular  item. 

Section  639.21(c]  allows  a  grantee 
with  a  potential  capital  lease  which 
does  not  lend  itself  to  the  cost- 
effectiveness  evaluation  in  subpart  C  to 
apply  to  UMTA  on  a  case-by-case  basis 
for  approval  of  an  alternative  form  of 
cost-eflfectiveness  evaluation.  This 
alternative  might  be  used,  for  example, 
when  the  speed  of  technological 
developments  makes  purchase 
impracticable  or  when  the  recipient 
wrishes  to  lease  a  specific  asset  that 
cannot  be  purchased. 

Section  639.23(c)  covers  the  situation 
in  which  the  recipient  does  not  intend  to 
lease  a  capital  asset  for  its  entire  useful 
life.  When  calculating  the  purchase  cost 
the  recipient  must  determine  its  cost  by 
subtracting  from  the  estimated  purchase 
price  the  value  of  the  asset  as  if  it  were 
being  withdrawn  prematurely  from 
transit  use  as  of  the  date  the  lease 
would  terminate,  consistent  with  section 
108(b)  of  the  Standard  Terms  and 
Conditions  (part  II)  of  the  Grant 
Agreement. 

Section  108(b)  establishes  guidelines 
for  determining  the  fair  market  value  for 
different  types  of  facilities  and 
equipment  which  are  withdrawn  from 
transit  use  before  the  end  of  their  useful 
lives.  For  example,  in  the  case  of 
equipment  and  supplies,  fair  market 
value  shall  be  based  on  straight  line 
depreciation  of  the  equipment  and 
supplies,  based  on  the  industry  standard 
for  useful  life. 

Section  639.27  includes  a  list  of 
criteria  that  should,  as  a  minimum,  be 
considered  when  making  the  cost- 
effectiveness  evaluation.  Included 
among  the  criteria  is  the  value  of  the 
asset  at  the  expiration  of  the  lease,  i.e., 
salvage  value  of  equipment  and 
expected  fair  market  value  of  real 
property.  Additional  criteria  should  be 
considered  depending  on  the 
circumstances. 

For  most  of  the  criteria  listed  in  the 
new  subsection  639.27  it  is  easy  to 
ascribe  a  dollar  value  to  the  criteria  to 
be  compared:  "operation  costs," 


"maintenance  costs,"  "difference  in 
warranties."  "insurance,"  etc  as  these 
are  usually  expressed  in  dollars  and 
cents  anyway. 

Two  criteria — "reliability  of  service" 
and  "passenger  comfort" — may,  at  first 
glance,  appear  difficult  to  quantify.  Yet 
it  is  easy  to  estimate  the  cost  to  achieve 
certain  objectives  by  translating  their 
elements  into  performance-based 
criteria  which  have  a  defined  cost. 

For  example,  for  "reliability  of 
service,"  consider  costs  to  keep  an  asset 
in  service  for  a  specified  period  of  time 
between  breakdowns  or  cleaning  and 
repair,  costs  for  more  frequent  service, 
or  safer  service  or  equipment,  training 
costs,  etc.,  which  vary  if  the  asset  is 
leased  or  purchased. 

For  "passenger  comfort,"  consider 
dimensions  of  vehicle  or  building, 
dimensions  of  seats,  cushions,  etc.  All  of 
these  things  cost  money. 

"Costs/savings  related  to  timing  of 
acquisition  of  asset"  can  be  costs  to 
maintain  obsolete  equipment  in  service, 
costs  in  loss  of  ridership,  in 
maintenance,  in  renting  of  substitute 
equipment,  etc. 

Finally,  "value  of  asset  at  expiration 
of  the  lease"  is  particularly  important  if 
a  recipient  is  considering  a  lease  that 
involves  real  property.  In  view  of  the 
fact  that  land  usually  appreciates  in 
value,  it  would  be  extremely  unlikely 
that  a  recipient  could  find  it  cost- 
effective  to  lease  land  knowing  that  at 
the  end  of  the  lease,  it  is  returning  to  the 
lessor  an  asset  of  higher  value  than  at 
the  beginning  of  the  lease. 

To  the  extent  possible  a  realistic 
dollar  value  should  be  given  to  each 
criterion,  using  performance  based 
specifications  where  appropriate.  The 
standard  to  be  applied  is  comparative 
net  present  value. 

Subpart  D  contains  project 
management  requirements  speciRc  to 
capital  lease  projects.  These 
requirements  are  in  addition  to  the 
general  project  management 
requirements  detailed  in  UMTA-Circular 
5010.1A,  "UMTA  Project  Management 
Guidelines  for  Grantees."  Section  639.31 
specifies  that  if  the  lease  is  terminated 
or  modified  substantially  before  the  end 
of  the  period  used  in  the  cost- 
effectiveness  evaluation  or  if  the 
recipient  by  an  affirmative  act  or 
omission  invalidates  any  factors  on 
which  the  cost-effectiveness  was  based, 
such  that  the  lease  in  light  of  the 
changed  circumstances  would  not  be 
cost-effective,  future  lease  costs  will  no 
longer  be  eligible  as  capital  expenses. 
Furthermore,  the  recipient  must 
reimburse  the  project  for  any  Federal 
funds  paid  for  the  portion  of  the  lease 
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term  eliminated  by  early  termination  as 
well  as  the  Federal  share  of  the  excess, 
if  any,  of  the  present  value  of  lease  costs 
as  calculated  under  the  cost- 
effectiveness  determination  for  the 
period  of  the  lease  up  to  the  point  of 
termination.  However,  this  provision 
does  not  apply  if  the  grantee  terminates 
the  lease  and  substitutes  another  lessor 
or  if  the  recipient  takes  other 
appropriate  action  to  ensure  that  the 
procurement  continues  to  be  cost 
effective.  Section  639.31  (b)  provides 
that  penalties  resulting  from  early 
termination  of  a  lease  are  not  eligible  for 
Federal  fmancial  assistance.  Section 
639.33  requires  recipients  to  follow  the 
program  management  requirements 
applicable  to  capital  assets  acquired 
with  grant  funds. 

F.  Regulatory  Analyses  and  Notices 

1.  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  the  agency 
has  determined  that  It  is  not  a  major 
rule.  As  promulgated,  this  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  the  ability  of  United 
States-based  enterprises  in  domestic  or 
export  markets. 

2.  Regulatory  Evaluation 

This  regulation  is  not  significant  under 
the  Department's  Regulatory  Policies 
and  Procedures.  UMTA  finds  that  the 
economic  impact  of  this  rule  is  minimal 
and,  accordingly,  a  regulatory  impact 
analysis  is  unnecessary.  UMTA  has 
prepared  a  regulatory  evaluation,  which 
is  in  the  rulemaking  docket  and 
available  for  public  inspection.  This  rule 
will  not  affect  the  amount  of  money  a 
grantee  receives  under  the  section  9 
formula  program;  it  merely  gives  the 
grantee  an  additional  option  regarding 
its  expenditures. 

3.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibility  Act, 
Public  Law  96-354.  UMTA  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the  Act. 

4.  Paperwork  Reduction  Act 

The  collection  of  information 
requirement?  in  this  rule  is  subject  to  the 
Paperwork  Reduction  Act.  Public  Law 
96-511.  44  U.S.C.  chapter  35.  Section  308 
of  the  Surface  Transportation  and 


Uniform  Relocation  Assistance  Act  of 
1987.  Public  Law  100-17,  specifically 
requires  a  determination  of  cost- 
effectiveness  before  UMTA  may 
approve  a  grant  for  a  lease  of  a  capital 
asset  for  capital  assistance.  The 
required  cost-effectiveness  evaluation  in 
the  rule  has  been  approved  by  the  Office 
of  Management  and  Budget  as  part  of 
UMTA's  request  for  extension  of  the 
approved  collection  for  the  section  3  and 
section  9  urbanized  area  capital 
assistance  program  under  OMB  Control 
#2132-0502. 

5.  Executive  Order  12612 

This  rule  has  been  reviewed  under 
Executive  Order  12612  on  "Federalism", 
and  it  has  been  determined  that  it  does 
not  have  implications  for  principles  of 
Federalism  that  warrant  the  preparation 
of  a  Federalism  Assessment.  The  rule 
does  not  limit  policy  making  and 
administrative  discretion  of  the  States, 
not  does  it  impose  additional  costs  or 
burdens  on  the  States.  This  rule  does  not 
affect  the  States'  abilities  to  discharge 
traditional  State  governmental  functions 
or  otherwise  effect  any  aspects  of  State 
sovereignty. 

The  rule  provides  greater  latitude  to 
grantees  in  the  use  of  Federal  funds  and 
provides  them  with  increased  discretion 
in  the  administration  of  their  program. 
By  allowing  self-certification  of 
compliance.  UMTA  proposes  to  impose 
an  absolute  minimum  of  regulatory 
burden  on  grantees.  This  approach  is 
consistent  with  the  principles  of 
Federalism  which  encourage  a  greater 
role  for  State  and  local  governments  and 
a  reduced  regulatory  role  for  the  Federal 
government. 

List  of  Subjects  in  49  CFR  Part  639 

Government  contracts.  Grant 
programs — Transportation.  Mass 
transportation. 

Accordingly,  for  the  reasons  described 
in  the  Preamble  of  this  document,  49 
ere  is  amended  by  adding  a  new  part 
639,  to  read  as  follows: 

PART  639— CAPITAL  LEASES 
SuptMrt  A — General 

Sec. 

639.1 

639.3 

639.5 

639.7 


General  overview  of  part. 
Purpose  of  this  part. 
Scope  of  this  part. 
Definitions. 


Subpart  B— Requirements 

639.11  Lease  qualiHcation  requirements. 

639.13  Eligible  types  of  leases. 

639.15  Eligible  forms  of  grants. 

639.17  Eligible  lease  costs. 

639.19  Other  Federal  requirements. 

Subpart  C— Cost-Effectiveness 

639.21    Determination  of  cost-effectiveness. 


639.23    Calculation  of  purchase  or 

construction  cost. 
639.25    Calculation  of  lease  cost. 
639.27    Minimum  criteria. 

Subpart  D — Lease  Management 

639.31    Early  lease  termination  or 

modification. 
639.33    Management  of  leased  assets. 

Authority:  49  U.S.C.  1601  et  seq.,  1607a(j):  1 
CFR  1.51. 

Subpart  A— General 

§  639. 1    General  overview  of  part 

This  part  contains  the  requirements  to 
quality  for  capital  assistance  when 
leasing  facilities  or  equipment  under 
section  9  of  the  UMT  Act.  The  regulation 
is  set  out  in  four  subparts,  with  this 
subpart  A  containing  general 
information  on  scope  and  definitions. 
Subpart  B  contains  the  principal 
requirements  of  the  part,  including 
eligibility  requirements,  the  self- 
certification  system  used,  and 
identification  of  the  various  forms  of 
leases  and  grants  that  are  eligible  under 
the  program.  Subpart  B  also  contains  a 
section  on  other  Federal  requirements 
that  may  apply.  Subpart  C  includes  the 
actual  calculations  that  each  recipient 
should  undertake  before  certifying  that  a 
lease  is  cost-effective.  Finally,  subpart  D 
contains  requirements  on  early  lease 
termination  and  project  management  in 
general. 

§  639.3    Purpose  of  ttils  part 

This  rule  implements  section  308  of 
the  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987  (I*ub. 
L.  100-17).  Section  308  amended  section 
9(j)  of  the  UMT  Act  to  allow  section  9 
recipients  to  use  capital  funds  to  finance 
the  leasing  of  facilities  and  equipment 
on  condition  that  the  leasing 
arrangements  are  most  cost  effective 
than  purchase  or  construction.  This  part 
prescribes  the  policies  and  procedures 
governing  the  determination  whether  a 
lease  is  cost  effective  and  to  what 
extent  it  is  eligible  for  capital  assistance 
under  section  9  of  the  UMT  Act. 

§  639.S    Scope  of  this  part 

This  part  applies  to  all  requests  for 
capital  assistance  under  section  9  of  the 
UMT  Act  where  the  proposed  method  of 
obtaining  a  capital  asset  is  by  lease 
rather  than  purchase  or  construction. 

§639.7    Definitions. 

In  this  part: 

Applicant  is  included  in  the  term 
"recipient". 

Capital  asset  means  facilities  or 
equipment  with  a  useful  life  of  at  least 
one  year,  which  are  eligible  for  capital 
assistance. 
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Capital  assistance  means  Federal 
financial  assistance  for  capital  projects 
under  section  9  of  the  UMT  Act. 

Capital  lease  means  any  transaction 
whereby  the  recipient  acquires  the  right 
to  use  a  capital  asset  without  obtaining 
full  ownership  regardless  of  the  tax 
status  of  the  transaction. 

Equipment  means  non-expendable 
personal  property. 

Facilities  means  real  property, 
including  land,  improvements  and 
fixtures. 

Interest  rate  means  the  most 
advantageous  interest  rate  actually 
available  to  the  recipient  in  the  market. 

Present  value  means  the  value  at  the 
time  of  calculation  of  a  future  payment, 
or  series  of  future  payments  discounted 
by  the  time  value  of  money  as 
represented  by  an  interest  rate  or 
similar  cost  of  funds. 

Recipient  means  an  entity  that 
receives  Federal  financial  assistance 
from  UMTA,  including  an  entity  that 
receives  Federal  financial  assistance 
from  UMTA  through  a  State  or  other 
public  body.  In  this  part,  a  recipient 
includes  an  applicant  for  Federal 
financial  assistance. 

UMT  Act  means  the  Urban  Mass 
Transportation  Act  of  1964.  as  amended, 
49  U.S.C.  IBOl  et  seq. 

UMTA  means  the  Urban  Mass 
Transportation  Administration. 

Subpart  B— Requirements 

§639.11    Lease  qualification  requirements. 

(a)  A  lease  may  qualify  for  capital 
assistance  if  it  meets  the  following 
criteria: 

(1]  The  capital  asset  to  be  acquired  by 
lease  is  otherwise  eligible  for  capital 
assistance; 

(2)  There  is  or  will  be  no  existing 
Federal  interest  in  the  capital  asset  as  of 
the  date  the  lease  will  take  effect  unless 
as  determined  pursuant  to  §  639.13(b); 
and 

(3)  Lease  of  the  capital  asset  is  more 
cost-effective  than  purchase  or 
construction  of  the  asset,  as  determined 
under  Subpart  C  of  this  part. 

(b]  Once  a  lease  has  been  qualified 
for  capital  assistance,  it  need  not  be  re- 
qualified  absent  an  affirmative  act  or 
omission  by  the  recipient  that  vitiates 
the  cost-effectiveness  determination. 

§  639. 1 3    Eligible  types  Of  leases. 

(a)  General.  Any  leasing  arrangement, 
the  terms  of  which  provide  for  the 
recipient's  use  of  a  capital  asset, 
potentially  is  eligible  as  a  capital  project 
under  section  9  of  the  UMT  Act, 
regardless  of  the  classification  of  the 
leasing  arrangement  for  tax  purposes. 


(b)  Special  circumstances.  A  recipient 
may  request  UMTA  to  determine  the 
eligibility  of  a  certain  financial 
arrangement  if  the  recipient  believes  it 
might  not  meet  the  requirements  of  this 
part. 

(c)  Lump  Sum  Lease.  A  recipient  that 
wishes  to  enter  into  a  lease  which 
requires  the  draw  down  of  a  single  lump 
sum  payment  at  the  inception  of  the 
lease  (or  payments  in  advance  of  the 
incurrence  of  costs)  rather  than  periodic 
payments  during  the  life  of  the  lease 
must  notify  UMTA  prior  to  execution  of 
the  lease  concerning  how  it  will  ensure 
satisfactory  continuing  control  of  the 
asset  for  the  duration  of  the  lease. 
UTMA  has  the  right  to  disapprove  any 
arrangements  where  it  has  not  been 
demonstrated  that  the  recipient  will 
have  control  over  the  asset.  UMTA  may 
require  the  recipient  to  submit  its  cost- 
effectiveness  comparison  for  review. 

(d)  Pre-existing  lease.  A  lease  entered 
into  before  grant  approval,  or  before 
November  14. 1991  may  be  eligible  for 
capital  assistance  for  costs  incurred 
after  approval  of  such  a  lease  by  UMTA 
under  this  part,  if 

(1)  the  lease  is  otherwise  eligible 
under  this  part; 

(2)  the  recipient  can  demonstrate  that 
the  lease,  when  entered  into,  was  more 
cost  effective  than  purchase  or 
construction;  and 

(3)  the  procurement  of  the  asset  by 
lease  was  in  accordance  with  Federal 
requirements  that  applied  at  the  time  the 
procurement  tool  place. 

§  639. 1 5    Eligible  forms  of  grant. 

A  recipient  may  choose  to  receive 
capital  assistance  for  a  capital  lease 
approved  under  this  part — 

(a)  In  a  single  grant  under  which  lease 
payments  may  be  drawn  down 
periodically  for  the  life  of  the  lease;  or 

(b)  In  increments  that  are  obligated  by 
UMTA  periodically  (usually  in  annual 
section  9  grants).  In  this  case,  a 
recipient — 

(1)  Must  certify  to  UMTA  that  it  has 
the  financial  capacity  to  meet  its  future 
obligations  under  the  lease  in  the  event 
Federal  funds  are  not  available  for 
capital  assistance  in  subsequent  years; 
and 

(2)  May  incur  costs  under  its  lease 
before  UMTA's  obligation  of  future 
increments  of  funding  for  such  a  lease. 
These  costs  are  reimbursable  in  future 
grants,  so  long  as  the  terms  of  the  lease 
do  not  substantially  change. 

§  639. 1 7    Eligible  lease  cost*. 

(a)  All  costs  directly  attributable  to 
making  a  capital  asset  available  to  the 
lessee  are  eligible  for  capital  assistance, 
including,  but  not  limited  to — 


(1)  Finance  charges,  including  interest; 
and 

(2)  Ancillary  costs  such  as  delivery 
and  installation  charges. 

(b)  The  cost  of  materials,  supplies  and 
services  provided  under  the  terms  of  the 
lease  are  not  eligible  for  capital 
assistance,  if  they  would  not  be  eligible 
for  capital  assistance  under  a  traditional 
purchase  or  construction  grant. 

(c)  Only  lease  costs  incurred  from  the 
initial  approval  date  of  the  capital  lease 
approval  are  eligible  for  capital 
assistance. 

(d)  Non-capital  costs  contained  in  a 
lease  of  a  capital  asset  will  not  be 
eligible  for  capital  assistance  but  may 
be  considered  in  the  cost-effectiveness 
determination  in  subpart  C.  Such  non- 
capital costs  may  be  eligible  for 
operating  assistance. 

§  639.19    Other  Federal  requirements. 

(a)  A  recipient  of  capital  assistance 
for  a  capital  lease  is  subject  to  the  same 
statutory  and  administrative 
requirements  as  a  recipient  who 
purchases  or  constructs  a  capital  asset. 

(b)  A  lessor  of  a  capital  lease  is 
subject  to  the  same  statutory  and 
administrative  requirements  as  a  direct 
seller  of  the  same  capital  asset  would  be 
when  the  lessor — 

(1)  Purchases  or  constructs  a  capital 
asset  in  contemplation  of  leasing  it  to  a 
recipient;  or 

(2)  Modifies  an  existing  capital  asset 
in  contemplation  of  leasing  it  to  a 
recipient. 

Subpart  C— Cost-Eff  ectiveneu 

§  639.21    Determination  of  cost- 
effectivenets. 

(a)  To  qualify  a  lease  for  capital 
assistance,  a  recipient  must — 

(1)  Make  a  written  comparison  of  the 
cost  of  leasing  the  asset  with  the  cost  of 
purchasing  or  constructing  it;  and 

(2)  Certify  to  UMTA  before  entering 
into  the  lease  or  before  receiving  a 
capital  grant  for  the  asset,  whichever  is 
later,  that  obtaining  the  asset  by  lease  is 
more  cost-effective  than  purchase  or 
construction  of  such  asset. 

(b)  For  purposes  of  this  part,  obtaining 
the  asset  by  lease  is  more  cost-effective 
than  purchase  or  construction  when  the 
lease  cost  calculated  under  §  639.25  of 
this  pari  is  less  than  the  purchase  cost 
calculated  under  §  639.23  of  this  part. 

(c)  If  a  recipient  is  unable  to  perform 
the  prescribed  cost-effectiveness 
comparison  as  described  in  this  Subpart, 
it  may  ask  UMTA  to  approve  an 
alternate  form  of  cost-effectiveness 
evaluation. 
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§  639.23    Calculation  of  purchase  or 
construction  cost 

(a)  For  purposes  of  this  Subpart,  the 
purchase  or  construction  cost  of  a 
capital  asset  is — 

(1)  The  estimated  cost  to  purchase  or 
construct  the  asset;  plus 

(2)  Ancillary  costs  such  as  delivery 
and  installation;  plus 

(3)  The  net  present  value  of  the 
estimated  future  cost  to  provide  any 
other  service  or  benefit  requested  by  the 
applicant  in  its  proposal  to  obtain  the 
capital  asset. 

(b)  The  estimated  cost  to  purchase  or 
construct  must  be — 

(1)  Reasonable; 

(2)  Based  on  realistic  current  market 
conditions;  and 

(3)  Based  on  the  expected  useful  life 
of  the  asset  in  mass  transportation 
service,  as  indicated  in  paragraph  (c)  of 
this  section. 

(c)  For  purposes  of  this  part,  the 
expected  useful  life  of  a  revenue  vehicle 
is  the  useful  life  which  is  established  by 
UMTA  for  recipients  of  Federal 
assistance  under  UMTA's  Circulars  for 
section  9  recipients.  For  assets  other 
than  revenue  vehicles,  the  applicant  is 
responsible  for  establishing  a 
reasonable  expected  useful  life.  If  the 
recipient  does  not  intend  to  use  the 
capital  asset  it  is  proposing  to  obtain  by 
lease  in  mass  transportation  service  for 
its  entire  expected  useful  life,  when 
calculating  the  purchase  cost,  the 
recipient  must  calculate  the  fair  market 
value  of  the  asset  as  of  the  date  the 
lease  will  terminate  pursuant  to 
Guidelines  found  in  section  108(b)  of 
part  II  Standard  Terms  and  Conditions 
for  valuation  of  property  withdrawn 
from  transit  use  before  the  end  of  its 
useful  life  and  subtract  that  amount 
from  the  purchase  price.  The  resulting 
amount  is  the  purchase  price  for 
purposes  of  this  rule. 


§  639^5    Calculation  of  Lease  Cost 

(a]  For  purposes  of  this  part,  the  lease 
cost  of  a  capital  asset  is — 

(1)  The  cost  to  lease  the  asset  for  the 
same  use  and  same  time  period 
specified  in  the  recipient's  proposal  to 
obtain  the  asset  by  purchase  or 
construction;  plus 

(2)  Ancillary  costs  such  as  delivery 
and  installation;  plus 

(3)  The  net  present  value  of  the 
estimated  future  cost  to  provide  any 
other  service  or  benefit  requested  by  the 
applicant  in  its  proposal  to  obtain  the 
capital  asset. 

(b)  The  estimated  lease  costs  must  be 
reasonable,  based  on  realistic  market 
conditions  applicable  to  the  recipient 
and  must  be  expressed  in  present  value 
terms. 

§  639.27    Minimum  criteria. 

In  making  the  comparison  between 
leasing  and  purchasing  or  constructing 
an  asset,  recipients  should  ascribe  a 
realistic  dollar  value  to  any  non- 
financial  factors  that  are  considered  by 
using  performance-based  specifications 
in  the  comparison.  In  addition  to  factors 
unique  to  each  recipient,  the  following 
factors  are  to  be  used  where  possible 
and  appropriate: 

(a)  Operation  costs; 

(b)  Reliability  of  service; 

(c)  Maintenance  costs; 

(d)  Difference  in  warranties; 

(e)  Passenger  comfort; 

(f)  Insurance  costs; 

(g)  Costs/savings  related  to  timing  of 
acquisition  of  asset. 

(h)  Value  of  asset  at  expiration  of  the 
lease. 

Subpart  D— Lease  Management 

f  639.3 1    Eariy  lease  termination  or 
modificatioa 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  a  capital  lease 


under  this  part  is  terminated  or  its  terms 
substantially  modified  before  the  end  of 
the  period  used  in  the  cost-effectiveness 
evaluation,  or  if  the  recipient  by  an 
affirmative  act  or  omission  vitiates  the 
cost-effectiveness  determination  of  the 
lease,  future  lease  costs  will  no  longer 
qualify  as  eligible  capital  expenses.  In 
addition,  the  recipient  must  reimburse 
the  project — 

(1)  Any  Federal  funds  paid  for  the 
portion  of  the  lease  term  eliminated  by 
early  termination;  and 

(2)  The  Federal  share  of  the  excess,  if 
any,  of  the  present  value  of  lease  costs, 
which  exceeds  the  purchase  costs  as 
calculated  under  subpart  C  of  this  part 
for  the  period  of  the  lease  up  to  the  point 
of  termination. 

(b)  Penalties  resulting  from  early 
termination  of  a  capital  lease  under  this 
part  are  not  eligible  for  Federal  financial 
assistance. 

(c)  Paragraph  (a)  of  this  section  does 
not  apply  if  a  lessor  defaults  on  or 
otherwise  does  not  meet  its  obligations 
under  the  capital  lease  and  the  recipient 
takes  appropriate  action  to  ensure  that 
the  procurement  continues  to  be  cost- 
effective.  UMTA  shall  be  notified  of  any 
such  event. 

§  639.33    Management  of  leased  assets. 

Each  recipient  must  maintain  an 
inventory  of  capital  assets  acquired  by 
standard  UMTA  project  management 
guidelines. 

Issued  on:  October  8, 1991. 
Brian  W.  Clymer. 

Administrator. 

(PR  Doc.  91-24681  Filed  10-11-Sl;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  110 

RIN  0905-AC83 

Vaccine  Information  Materials 

AGENCY:  Centers  for  Disease  Control 
(CDC).  Public  Health  Service.  HHS. 

action:  Final  rule. 

SUMMARY:  The  Public  Health  Service 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  March  3. 1989,  (54  FR  9180} 
to  require  that  vaccine  information 
materials  (vaccine  information 
pamphlets)  be  distributed  by  each 
health-care  provider  who  administers 
vaccine  set  forth  in  the  Vaccine  Injury 
Table  contained  in  title  XXI.  section 
2114  (42  U.S.C.  300aa-14)  of  the  Public 
Health  Service  Act.  The  regulation  was 
proposed  to  implement  section  2126  (42 
U.S.C.  300aa-26)  of  the  Public  Health 
Service  Act  (Act)  which  requires  the 
development  and  dissemination  of  such 
materials.  The  proposed  vaccine 
information  materials  were  attached  as 
appendices  to  the  regulation.  The 
vaccine  materials  have  been  revised  in 
response  to  public  comment  and 
following  extensive  consultations  with 
other  Federal  agencies,  professional 
organizations,  parent  groups,  and  the 
Advisory  Commission  on  Childhood 
Vaccines.  Additionally,  the 
effectiveness  of  each  of  the  pamphlets 
will  be  evaluated  to  determine  if 
recommendations  should  be  made  to 
amend  the  legislation  mandating  the 
materials  to  make  the  pamphlets  more 
useful  to  providers  and  consumers  of 
immunization  services. 

dates:  Effective  April  15, 1992.  each 
health-care  provider  who  administers  a 
particular  vaccine  set  forth  in  the 
Vaccine  Injury  Table  shall  provide  a 
copy  of  the  relevant  information 
materials,  the  contents  of  which  appear 
in  appendix  A.  or  other  written 
materials  meeting  the  requirements  of 
the  law  and  accompanying  regulations, 
to  any  adult  to  whom  such  provider 
intends  to  administer  such  vaccine  and 
to  the  legal  representative  of  any  child 
to  whom  such  provider  intends  to 
administer  such  vaccine. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  A.  Orenstein,  M.D..  Director, 
Division  of  Immunization,  Mailstop  E- 
05,  National  Center  for  Prevention 
Services.  Centers  for  Disease  Control. 
Atlanta.  Georgia  30333. 


SUPPLEMENTARY  INFORMATION:  Title 
XXL  section  2126  of  the  Act.  as 
amended  by  Public  Law  100-203  and 
Public  Law  101-239.  requires  the 
Secretary  to  develop  and  disseminate 
information  materials  on  the  vaccines 
included  in  the  Vaccine  Injury  Table. 
The  vaccines  include  those  which 
immunize  against  diphtheria,  tetanus, 
and  pertussis  (DTP);  measles,  mumps 
and  rubella  (MMR);  and  poliomyelitis. 
Health-care  providers  must  distribute 
vaccine  information  materials  to  an 
adult  to  whom  the  vaccine  will  be 
administered  or  the  legal  representative 
of  any  child  before  vaccine  is 
administered  to  the  adult  or  child. 
Health-care  providers  may  use  the 
materials  found  in  Appendix  A  of  this 
requlation.  or  they  may  develop  their 
own  information  materials  which  meet 
the  requirements  of  the  law. 

Section  2126(b)  sets  forth  the 
requirements  the  Secretary  must  follow 
in  developing  the  vaccine  information 
materials.  Subsection  (b)(1)  requires  a 
notice  to  the  public,  opportunity  for  a 
public  hearing,  and  for  90  days  of 
comment.  Subsection  (b)(2)  provides 
that  the  materials  be  developed  in 
consultation  with  the  Advisory 
Commission  on  Childhood  Vaccines, 
established  by  section  2119;  appropriate 
health-care  providers;  parent 
organizations;  CDC;  and  the  Food  and 
Drug  Administration.  Subsection  (c) 
requires  that  the  information  in  the 
vaccine  information  materials  be 
presented  in  understandable  terms  and 
specifically  requires  inclusion  of  the 
following: 

(1)  The  frequency,  severity,  and 
potential  long-term  effects  of  the  disease 
to  be  prevented  by  the  vaccine, 

(2)  The  symptoms  or  reactions  to  the 
vaccine  which,  if  they  occur,  should  be 
brought  to  the  immediate  attention  of 
the  health-care  provider, 

(3)  Precautionary  measures  legal 
representatives  should  take  to  reduce 
the  risk  of  any  major  adverse  reactions 
to  the  vaccine  that  may  occur, 

(4)  Early  warning  signs  or  symptoms 
to  which  legal  representatives  should  be 
alert  as  possible  precursors  to  such 
major  adverse  reactions, 

(5)  A  description  of  the  manner  in 
which  legal  representatives  should 
monitor  such  major  adverse  reactions, 
including  a  form  on  which  reactions  can 
be  recorded  to  assist  legal 
representatives  in  reporting  information 
to  appropriate  authorities, 

(6)  A  specification  of  when,  how,  and 
to  whom  legal  representatives  should 
report  anyjnajor  adverse  reaction. 

(7)  The  contraindications  to  (and 
bases  for  delay  of)  the  administration  of 
the  vaccine, 


(8)  An  identification  of  the  groups, 
categories,  or  characteristics  of  potential 
recipients  of  the  vaccine  who  may  be  at 
significantly  higher  risk  of  major 
adverse  reaction  to  the  vaccine  than  the 
general  population, 

(9)  A  summary  of 

(A)  Relevant  Federal 
recommendations  concerning  a 
complete  schedule  of  childhood 
immunizations,  and 

(B)  The  availability  of  the  National 
Vaccine  Injury  Compensation  Program, 
and 

(10)  Such  other  relevant  information 
as  may  be  determined  by  the  Secretary. 

Following  consultation  with  the 
National  Institutes  of  Health  (NIH)  and 
the  Food  and  Drug  Administration 
(FDA),  CDC  published  draft  vaccine 
information  materials  in  the  NPRM.  The 
NPRM  provided  a  90-day  comment 
period  and  announced  that  a  public 
hearing  would  be  held  later  at  CDC  in 
Atlanta.  The  90-day  comment  period 
was  extended  to  180  days.  The  public 
hearing,  announced  in  the  Federal 
Register  March  21. 1989  (54  FR  11547), 
was  held  on  April  17, 1989.  CDC  then 
consulted  with  various  organizations 
and  health  officials  as  required  by 
statute. 

CDC  and  FDA  officials  met  with 
representatives  of  Dissatisfied  Parents 
Together  in  Washington,  DC,  on  May  15. 
1989,  to  receive  comment  and  input  from 
this  group.  A  meeting  was  held  with 
representatives  of  the  National  Parents 
and  Teachers  Association  on  June  13. 
1989.  A  Vaccine  Information  Materials 
Work  Group  session  was  also  held  at 
CDC  on  August  28-30. 1989.  Attendees 
at  this  session  included  a  broad  range  of  . 
public  health  experts  from  Federal  and 
State  agencies;  medical  professions, 
including  pediatricians,  experts  in 
infectious  diseases,  and  neurology; 
children's  organizations;  and  parent 
groups.  Participants  included 
representatives  of  Dissatisfied  Parents 
Together,  Determined  Parents  to  Stop 
Hurting  Our  Tots.  National  Parents  and 
Teachers  Association,  Children's 
Defense  Fund,  American  Academy  of 
Pediatrics,  Association  of  State  and 
Territorial  Health  Officials,  Advisory 
Commission  on  Childhood  Vaccines,  the 
California  State  Department  of  Health, 
U.S.  Food  and  Drug  Administration, 
Centers  for  Disease  Control  personnel, 
and  a  communications  consultant.  Three 
CDC-selected  physician  consultants 
with  special  expertise  in  the  areas  of 
diphtheria,  tetanus,  and  pertussis 
disease  and  vaccines;  measles,  mumps, 
and  rubella  disease  and  vaccines;  and 
polio  disease  and  vaccines,  respectively, 
presented  workshop  attendees  with 
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information  regarding  the  risks  and 
benefits  of  these  diseases  and  vaccines, 
and  participated  in  discussions 
throughout  the  workshop.  In  addition,  a 
physician  consultant  was  selected  by 
Dissatisfied  Parents  Together  to 
represent  their  views  on  perlussis- 
containing  vaccines  at  the  workshop. 

The  draft  vaccine  information 
materials  were  presented  to  the 
Advisory  Commission  on  Childhood 
Vaccines  (ACCV)  at  its  Hrsi  meeting  on 
May  23, 1989.  Members  of  the  ACCV 
participated  in  the  Vaccine  Information 
Materials  Work  Group  session  held  at 
CDC  on  August  28-30, 1989,  and  further 
consullafion  occurred  at  ACCV 
meetings  held  on  November  1-2, 1989, 
January  31-February  1, 1990.  and  April 
25-26, 1990.  The  ACCV  was  asked  to 
submit  recommendations  to  HHS  by 
November  22, 1989.  However,  at  the 
Commission's  request,  several 
extensions  were  granted  up  to  May  15, 
1990.  The  ACCV  voted  at  its  April  25-28, 
1990,  meeting  not  to  submit  formal 
recommendations  to  HHS  on  the 
proposed  materials  for  measles,  mumps, 
and  rubella  and  poliomyelitis  because 
its  work  had  focused  almost  entirely  on 
diphtheria,  tetanus,  and  pertussis 
materials.  The  ACCV,  on  June  21. 1990. 
submitted  to  H>IS  its  recommendations 
on  diphtheria,  tetanus,  and  pertussis 
vaccine  information  materials. 

The  revised  materials  contained  in 
this  final  rule  have  been  prepared  by 
CDC  after  extensive  review  and 
consideration  of  comments  received 
from  the  public  during  the  comment 
period,  participants  at  the  public 
hearing,  from  various  consultants, 
including  attendees  at  the  Work  Group 
sessions,  the  Advisory  Commission  on 
Childhood  Vaccines,  parent 
organizations,  health-care  providers, 
and  other  interested  parties. 

On  August  27, 1991,  the  Institute  of 
Medicine  (lOM)  published  its  final 
report  mandated  by  section  312  of  Public 
Law  99-660,  which  is  a  review  of 
existing  scientific  studies  on  adverse 
events  following  pertussis  or  rubella 
vaccination.  CDC  reviewed  and  took 
into  consideration  a  prepublication  copy 
of  this  report,  "Adverse  EfTects  of 
Pertussis  and  Rubella  Vaccines,"  made 
available  on  July  3, 1991.  as  well  as  a 
submission  concerning  the  report.  CDC 
found  no  reason  to  change  the  content  of 
the  Final  Rule  package  based  on  the 
content  of  the  lOM  report,  or  the 
submission  concerning  the  report. 

Discussion  of  Comments  and  Issues 

As  indicated  previously,  the 
development  of  this  Final  Rule  occurred 
in  four  phases:  (1)  the  180-day  public 


comment  period:  (2)  the  public  hearing 
at  CDC;  (3)  consultation  sessions  with 
various  organizations:  and  (4)  the  Work 
Group  sessions  at  CDC.  All  comments 
and  recommendations  received  were 
considered  by  CDC  during  the  entire 
development  process.  With  one 
exception,  the  comments  and  issues 
raised  can  by  grouped,  with  CDC 
responses,  as  (1)  general  comments 
applicable  to  all  three  vaccine 
information  material  appendices:  and  (2) 
scientific  comments  and  issues 
pertaining  to  each  appendix. 

The  exception  addresses  the  process 
by  which  this  final  rule  was  developed. 
One  of  the  parent  organizations, 
Dissatisfied  Parents  Together,  objected 
to  the  entire  process.  Dissatisfied 
Parents  Together  stated  that  CDC  had 
failed  to  adhere  to  the  legislative 
requirements  of  section  2126.  which  the 
organization  interpreted  to  mean  that 
CDC  should  have  consulted  and  worked 
with  parent  organizations  and  the  other 
parties  before  any  draft  materials  were 
prepared.  Dissatisfied  Parents  Together 
requested  that  the  NPRM  be  rescinded 
and  that  the  vaccine  information 
materials  be  redrafted.  The  organization 
also  objected  to  plans  for  holding  the 
public  hearing  in  Atlanta  instead  of  in 
Washington,  DC.  CDC  responded  that  it 
did  not  agree  with  Dissatisfied  Parents 
Together's  interpretation  of  the  statutory 
language:  and  that  as  the  Federal  agency 
responsible  for  developing  the 
regulation,  it  was  entirely  appropriate 
and  well  within  the  intent  of  the 
legislation  to  develop  an  early  draft  of 
the  materials,  based  on  the  ten 
requirements  outlined  in  section  2126. 
and  delineated  earlier  in  this  document 
The  proposed  materials  published  in  the 
NPRM  required  several  months  to  draft 
with  input  and  concurrence  among 
reviewers  in  CDC  NIH.  and  FDA.  This 
process  was  essential  to  facilitate  the 
consultation  process  with  the  other 
groups.  As  noted,  extensive  consultation 
and  public  comment  have  preceded  this 
publication  of  the  revised  vaccine 
information  materials  as  a  final  rule. 

During  the  comment  period,  74  written 
comments  were  received.  These 
included  49  from  public  health  workers. 
14  from  private  physicians,  7  from 
parents  and  4  from  vaccine 
manufacturers.  CDC's  responses  to 
general  and  scientific  comments  follow: 

I.  General  Conunents 

A.  Responses  to  Written  Comments 

1.  Fifty-eight  commenters  felt  that  the 
materials  were  too  long  and  the  reading 
levels  too  high. 

CDC  Response:  The  criteria 
estabhshed  by  statute  for  the 


development  of  vaccine  information 
materials  necessitate  the  inclusion  of 
substantially  more  information  than  is 
found  in  existing  vaccine  important 
information  (risk-benefit)  statements, 
currently  used  by  public  sector  vaccine 
providers  administering  vaccines 
purchased  through  Federal  contracts.  In 
addition  to  the  expanded  scope  of 
information  required  for  the  vaccine 
information  materials,  the  Act  also 
mandates  that  the  materials  be 
presented  in  understandable  terms  as 
described  under  section  2126(c}.  To  meet 
these  conditions  it  was  necessary  to 
include  supplementary  information  to 
define  or  clarify  many  of  the  medical, 
technical,  and  legal  terms  inherent  in  the 
required  information.  This  effort 
resulted  in  the  development  of  materials 
which  some  commentators  considered 
to  be  longer  and  more  complicated  than 
desired.  However,  comparing  the  new 
vaccine  important  information  materials 
with  the  existing  vaccine  information 
statements  (using  Grammatik  III 
readability  computer  software  J,  the 
reading  levels  of  the  vaccine 
information  materials  are  lower  by  three 
years  for  the  diphtheria,  tetanus, 
pertussis  and  the  polio  pamphlets  (8th 
grade  reading  level),  and  by  two  years 
for  the  measles,  mumps,  rubella 
pamphlet  (8th  grade  reading  level). 

Readabiuty  by  Grade  Level  and  Word 
Count 
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2.  Forty-two  commenters  stated  that 
use  of  the  vaccine  information  materials 
would  cause  a  decrease  in  the  number 
of  immunizations  given  and  an  increase 
in  costs  due  to  the  length  of  time  needed 
to  read  the  materials  before  a  vaccine  is 
administered,  and  because  of  the  time 
necessary  to  comply  with  recordkeeping 
requirements. 

CDC  Response:  Similar  concerns 
existed  when  the  use  of  Important 
Information  Statements  was  initiated  in 
the  public  sector.  However,  there  was 
no  measurable  reduction  in  the  number 
of  immunizations  provided  as  a  result  of 
the  use  of  these  Statements.  In  addition, 
there  are  ways  to  provide  the  new 
vaccine  information  pamphlets  to 
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vaccine  recipients  or  their  legal 
representatives  before  the  initial 
immunization  visit  to  the  doctor  or 
clinic,  thereby  lessening  the  impact  of 
having  to  read  the  materials  in  the  office 
or  clinic.  The  materials  can  be  given  to 
the  mother  at  prenatal  clinics, 
postpartum,  or  during  a  routine  well- 
child  visit  to  the  doctor  or  clinic.  This 
allows  time  for  them  to  be  read  in 
advance,  although  a  copy  will  be 
provided  prior  to  administration  of  each 
vaccine. 

With  regard  to  the  recordkeeping 
requirements,  section  2125  of  the  PHS 
Act  requires  that  the  health-care 
provider  who  administers  a  covered 
vaccine  "to  any  person  shall  record  in 
such  person's  permanent  medical  record 
***(!)  the  date  of  administration  of 
the  vaccine:  (2)  the  vaccine 
manufacturer  and  lot  number  of  the 
vaccine;  (3)  the  name  and  address  and, 
if  appropriate,  the  title  of  the  health-care 
provider  administering  the  vaccine;  and 
(4)  any  other  identifying  information  on 
the  vaccine  required  pursuant  to 
regulations  promulgated  by  the 
Secretary."  For  years,  very  similar 
information  has  been  collected  by  public 
sector  clinics  without  compromising  the 
numbers  of  immunizations  given  or 
clinic  efficiency. 

3.  Twenty-three  commenters 
suggested  that  current  information 
provided  by  physicians  and  nurses,  or 
through  Important  Information 
Statements,  or  other  written  materials  is 
adequate. 

CDC  Response:  The  Act  requires  that 
a  number  of  specific  items  of  disease 
and  vaccine  information  be  provided  to 
legal  representatives  so  that  they  can 
make  appropriate  decisions  regarding 
vaccinations.  Current  risk-benefit 
("Important  Information")  statements  do 
not  meet  the  requirements  of  the  Act  as 
described  under  section  2126(c). 

Other  written  materials  which  meet 
the  information  requirements  of  section 
2126  may  be  provided  by  health-care 
providers  as  an  alternative  to  providing 
the  vaccine  information  pamphlets 
contained  in  appendix  A. 

4.  Nineteen  commenters  suggested 
edits  and  format  changes  in  the  draft 
vaccine  information  materials. 

CDC  Response:  Many  editing 
corrections  and  reformatting  revisions 
were  made  based  on  the  August  1989 
workshop,  other  consultations,  and 
these  public  comments. 

5.  Eighteen  commenters  suggested 
utilization  of  other  presentation  media, 
such  as  audio-  and  videotapes. 

CDC  Response:  Other  materials  or 
presentation  methods  may  be  used  to 
supplement  the  written  materials. 
However,  the  Act  requires  vaccine 


recipients  or  their  legal  representatives 
be  given  "written"  information  which 
covers  all  of  the  specific  types  of 
information  listed  in  the  legislation.  If 
written  materials  other  than  the 
materials  developed  under  this  rule  are 
used,  they  also  must  meet  the 
requirements  of  the  Act. 

6.  Eleven  of  the  commenters 
complained  about  the  number  of 
"unnecessary  redundancies"  found  in 
the  drafts  of  the  vaccine  information 
materials. 

CDC  Response:  Repetition  of  certain 
information  within  the  information 
pamphlets  was  reduced.  Some 
information  may  appear  more  than  once 
in  the  same  vaccine  information 
pamphlet  when  its  importance  justifies 
such  repetition. 

7.  Ten  commenters  suggested  that 
there  was  no  need  for  state-specific 
vaccine  information. 

CDC  Response:  On  December  19. 
1989.  an  amendment  to  the  Act. 
contained  in  section  6601  (p)  of  Public 
Law  101-239,  removed  the  stipulation 
that  state-specific  immunization 
requirements  for  school  attendance  and 
schedules  for  such  immunizations  be 
included  in  the  vaccine  materials.  That 
amended  requirement  stipulates  only 
that  there  be  a  summary  of  relevant 
Federal  recommendations  concerning  a 
complete  schedule  of  childhood 
immunizations;  therefore,  state-specific 
vaccine  information  is  not  provided  in 
the  vaccine  information  materials. 

8.  Ten  commenters  recommended  the 
development  of  translations  of  the 
vaccine  information  pamphlets. 

CDC  Response:  Reproducible  copies 
of  each  vaccine  information  pamphlet 
will  be  made  available  upon  request  in 
English,  Chinese,  French,  Spanish,  and 
Vietnamese.  Vaccine  administrators  in 
the  private  sector  may  contact  their 
state  or  local  immunization  programs  to 
determine  the  availability  of 
translations  of  the  pamphlets  into 
additional  languages. 

9.  Eight  commenters  questioned  the 
need  for  the  "vaccine  administration 
record"  portion  of  the  pamphlets. 

CDC  Response:  The  vaccine 
administration  record  contains  space  for 
completing  information  about  the 
vaccine  recipient  such  as  full  name, 
home  address,  date  of  birth,  age  at  time 
of  immunization,  and  space  for  the 
signature  of  the  parent  or  other  legal 
representative.  Because  of  requirements 
in  Federal  vaccine  purchase  contracts, 
all  public  and  private  users  of  vaccines 
purchased  through  these  contracts  will 
be  required  to  have  this  portion  of  the 
pamphlets  (or  a  similar  record) 
completed  and  signed  prior  to 
administering  any  contract-purchased 


vaccine.  This  requirement  affects  any 
Federal  contract-purchased  vaccine. 
This  vaccine  administration  record  is 
not  required  to  be  completed  by  private 
providers  using  privately  purchased 
vaccines  and  can  be  omitted  from  the 
pamphlets  when  private  providers 
reprint  the  materials  from  distributed 
camera-ready  copy.  However,  as 
required  by  section  2125,  vaccine  and 
provider  information  must  be  recorded 
and  retained  or  entered  onto  the  vaccine 
recipient's  permanent  medical  record. 

10.  Eight  commenters  suggested  that 
the  required  use  of  vaccine  information 
pamphlets  will  result  in  a  shift  of  the 
immunization  burden  to  public  clinics. 

CDC  Response:  There  may  be  some 
increase  in  private  sector  vaccine 
administrators  who  will  begin  to  refer  or 
increase  the  number  of  patient  referrals 
to  public  clinics  for  immunizations  when 
the  vaccine  information  materials  are 
required.  However,  this  number  of  new 
referrals  is  not  expected  to  be  large  or  to 
cause  any  undue  hardship  on  public 
health  facilities. 

11.  Four  commenters  recommended 
that  there  be  a  general  summary 
statement  at  the  beginning  of  each 
vaccine  information  pamphlet  about  the 
vaccines  and  the  diseases  they  prevent. 

CDC  Response:  The  CDC  concurs  and 
the  pamphlets  have  been  revised  to 
include  such  introductory  information. 

12.  Three  commenters  believed  that 
the  vaccine  information  pamphlets  over- 
emphasized the  benefits  of  having 
children  immunized. 

CDC  Response:  During  revisions  of 
the  materials,  considerable  effort  was 
given  to  developing  materials  which 
present  unbiased,  state-of-knowledge 
information  of  the  benefits  and  risks 
associated  with  immunizations. 

13.  Two  commenters  suggested  that 
there  be  an  evaluation  of  the 
effectiveness  of  the  vaccine  information 
pamphlets. 

CDC  Response:  The  CDC  is 
developing  a  proposal  for  the  evaluation 
of  the  effectiveness  of  the  pamphlets. 

14.  One  commenter  stated  that  use  of 
the  vaccine  information  pamphlets 
should  not  be  mandatory. 

CDC  Response:  Section  2126(d)  of  the 
Act  mandates  the  use  of  such  materials 
(42  U.S.C.  300aa-26(d)). 

15.  One  commenter  suggested  that 
there  be  a  way  to  add  other  vaccines  to 
those  currently  covered  by  the  Act. 

CDC  Response:  The  Act  provides  that 
the  Secretary  may  recommend  to 
Congress  revisions  to  the  current  list  of 
vaccines  to  add  or  delete  vaccines. 
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B.  Responses  to  Comments  At  Public 
Hearing 

Five  individuals  appeared  during  the 
public  hearing  held  on  April  17, 1989. 

They  represented  the  American 
Academy  of  Pediatrics.  Connaught 
Laboratories,  the  South  Carolina  State 
Health  Department,  the  Vermont 
Departrent  of  Health,  and  the 
Association  of  State  and  Territorial 
Health  Officials.  Two  issues  were  raised 
during  the  public  hearing  which  have 
not  been  previously  addressed. 

1.  One  presenter  suggested  that  two 
pamphlets  be  developed  for  each 
vaccine;  one  for  parents  or  other  legal 
representative  of  children  being 
immunized  and  a  separate  pamphlet  for 
adults  being  immunized. 

CDC  Response:  Rather  than 
developing  separate  pamphlets.  CDC 
revised  the  pamphlets  to  permit  the  use 
of  one  pamphlet  for  each  vaccine  by 
indicating  those  areas  of  the  pamphlet 
which  pertain  to  children,  to  adults,  or 
to  both. 

2.  Another  presenter  did  not  beheve  it 
should  be  necessary  to  provide  a  new 
pamphlet  each  time  a  vaccine  is 
administered. 

CDC  Response:  Because  of  the 
possibility  of  changes  in  the  information 
contained  within  the  vaccine 
information  pamphlets  between  the  time 
a  series  of  immunizations  is  begun  until 
it  is  completed,  a  new  copy  of  tfie 
current  pamphlet  must  be  given  to 
vaccine  recipients  prior  to  the 
administration  of  each  vaccine.  In 
addition,  the  form  in  the  pamphlet  on 
which  parents  or  vaccine  recipients  can 
make  notes  concerning  possible  vaccine 
reactions  is  a  single  use  form  and  must 
be  made  available  for  each 
immunization. 

II.  Sdentiflc  Comments 

A.  Diphtheria,  Tetanus,  and  Pertussis 
Vaccine  Information  Materials 

CDC  received  18  comments  during  the 
180-day  public  comment  period  from 
concerned  citizens  and  organizations  on 
the  scientific  content  of  the  information 
about  these  diseases  and  vaccines. 
Twelve  of  the  18  comments  specifically 
concerned  the  content  of  the  information 
about  the  diseases.  Additionally, 
comments  were  received  during  the 
public  hearing  held  on  April  17, 1989. 
and  during  consultations  with 
representatives  of  Dissatisfied  Parents 
Together  on  May  15, 1989,  the  Advisory 
Commssion  on  Childhood  Vaccines 
(ACCV)  on  May  23. 1989,  and  the 
National  Parents  and  Teachers 
Association  on  June  13, 1989.  Extensive 
discussion  and  comment  occurred  at  a  .3- 
day  Vaccine  Information  Materials 


Workshop  held  at  CDC  on  August  28-30, 

1989.  Nine  persons  who  participated  in 
this  workshop  provided  written 
comments  on  the  vaccine  information 
materials  between  August  30  and 
October  4, 1989.  A  proposed  revision  of 
the  document  was  distributed  on 
October  26, 1989,  to  all  workshop 
participants  as  well  as  representatives 
of  consulting  organizations  participating 
in  the  process.  The  materials  were 
discussed  further  at  meetings  of  the 
ACCV  on  November  1-2, 1989;  January 
31-February  1, 1990;  and  April  25-26, 

1990.  CDC  received  18  comments 
between  November  17, 1989,  and  June  6, 
1990,  and  comments  from  the  ACCV  on 
June  21, 1990.  Comments  also  were 
received  on  February  25, 1991  from  one 
individual  representing  Dissatisfied 
Parents  Together. 

The  following  major  issues  were 
raised  about  the  content  of  these 
materials: 

(1)  Should  a  statement  be  made  either 
suggesting  or  concluding  that  DTP 
vaccine  can,  in  rare  instances,  cause 
death? 

Representatives  of  the  American 
Academy  of  Pediatrics  (AAP),  American 
Hospital  Association,  the  Association  of 
State  and  Territorial  Health  Officials, 
and  other  commenters  expressed 
several  concerns  about  the  references 
made  to  death  and  to  Sudden  Infant 
Death  Syndrome  (BIDS)  following  DTP 
vaccination  in  the  proposed  DTP 
vaccine  information  ]>amphlet  published 
in  the  NPRM.  Several  commenters 
expressed  concerns  about  the  number  of 
times  (four)  the  possibility  of  death 
following  vaccination  was  mentioned, 
believing  that  repeated  references  to 
death  were  out  of  proportion  to  risks  of 
death,  if  any,  and  would  unnecessarily 
frighten  parents.  Other  commenters 
believed  that  there  was  no  scientific 
evidence  that  DTP  causes  SIDS  and  the 
statement  should  either  be  reworded  as 
such,  or  references  to  SIDS  should  be 
removed.  Still  others  stated  that  several 
studies  have  demonstrated  no  increased 
risk  of  SIDS  following  DTP  vaccination 
and  wording  to  the  contrary  would  not 
be  consistent  with  the  findings  of  these 
well-designed  studies. 

One  commenter  from  the  AAP  argued 
that  only  scientific  evidence  should  be 
used  to  determine  if  DTP  causes  death 
and  that  there  was  no  scientific 
information  that  supported  DTP  as  a 
cause  of  death.  This  commenter  stated 
that  the  fact  that  several  cases  of  death 
following  DTP  had  occurred  in  which 
compensation  had  been  given  reflects 
legal  interpretations  of  the  Vaccine 
Injury  Compensation  Act  and  not 
scientific  judgments,  thus  should  not  be 
considered  relevant  to  the  vaccine 


information  materials  which  are  to 
provide  medical  information. 

Representatives  of  Dissatisfied 
Parents  Together  cited  several  case 
reports  and  case  series  in  the  medical 
literature  of  deaths  occurring  after 
receipt  of  DTP  vaccine.  Most  of  these 
reports,  and  all  of  those  reported  fi^m 
the  United  States,  are  found  in  the 
medical  literature  prior  to  1950  when 
standardization  of  the  composition  of 
DTP  vaccine  was  first  established  in  the 
U.S.  A  cluster  of  four  SIDS  deaths 
occurring  within  24  hours  after  pertussis 
vaccination  in  Tennessee  was  cited  as 
evidence  of  a  causal  relationship  to  DTP 
vaccination.  Dissatisfied  Parents 
Together  also  argued  that  if  DTP  has 
any  potential  to  cause  anaphylaxis,  then 
it  should  be  acknowledged  that  it  can 
cause  death  because  anaphylactic  shock 
could  lead  to  death  in  some  instances. 
Various  public  statements  by  the  AAP 
and  others  were  cited  as  evidence,  as 
well  as  reports  of  death  within  30  days 
following  DTP  vaccination  to  CDC's 
Monitoring  System  for  Adverse  Events 
Following  Immunization  (MSAEFI) 
reporting  system,  coroners'  reports,  and 
legal  judgments  by  the  U.S.  Claims 
Court  awarding  compensation  under  the 
Vaccine  Compensation  Program  in 
certain  instances  of  death  following 
receipt  of  DTP  vaccine. 

CDC  Response:  In  assessing  whether 
DTP  vaccination  can  cause  or  contribute 
to  death,  the  question  of  whether  a 
causal  relationship  exists  between 
receipt  of  DTP  and  SIDS  has  received 
the  most  attention  and  study,  since  more 
than  5000  SIDS  deaths  occur  annually  in 
the  United  States.  Five  studies  have 
been  performed  to  evaluate  critically  the 
possibility  of  such  a  relationship.  With 
one  exception,  these  studies  found  no 
evidence  that  a  causal  relationship 
existed  between  receipt  of  DTP  and 
SIDS. 

These  studies  included  a  large 
nationwide  study  by  the  National 
Institutes  of  Health  comparing  the 
immunization  histories  of  757  SIDS 
infants  to  two  control  groups  of  infants 
each  of  equal  size,  one  age-matched 
group  and  the  other  age-,  race-,  and 
birth-weight  matched.  Overall,  SIDS 
cases  were  less  likely  to  have  received 
any  prior  dose  of  DTP  than  control 
infants,  and  were  less  likely  to  have 
received  DTP  within  24  hours  prior  to 
death  than  the  controls." 

The  second  study  evaluated  109  SIDS 
deaths  in  infants  ages  1  month  to  11 
months  occurring  in  a  population  of 
neariy  130,000  infants  in  Tennessee.  The 
relative  risk  for  SIDS  from  0-3  days  after 
DTP  immunization,  or  from  4-7  days 
after  DTP  immunization,  was 
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significantly  lower  than  the  risk  31  or 
more  days  after  immunization, 
demonstrating  that  there  was  no 
increase  in  the  risk  of  SIOS  (if  anything, 
the  risk  was  decreased)  after 
immunization  with  the  DTP  vaccine. 

A  third  study  conducted  in  England 
was  a  case-control  study  comparing  the 
DTP  immunization  histories  of  26  infants 
who  died  of  SIDS  with  52  age-matched 
control  infants.  No  relationship  between 
recent  immunization  and  SIDS  was 
found. 

The  fourth  study,  performed  in  France, 
was  also  a  matched  case-control  study 
with  similar  Hndings. 

The  only  study  to  suggest  the 
possibility  of  a  causal  relationship 
between  DTP  and  SIDS  compared  the 
immunization  histories  of  29  SIDS 
infants  with  those  of  262  well  infants  in 
Seattle  over  a  12-year  period  from  1972 
to  1983.  The  risk  of  SIDS  was 
significantly  higher  in  persons  who  were 
never  vaccinated  compared  to  persons 
who  had  ever  received  DTP.  Among 
persons  ever  vaccinated,  four  infants 
with  SIDS  had  received  DTP  within  3 
days  of  death,  when  only  1.36  deaths 
were  expected,  giving  a  relative  risk  for 
SIDS  within  this  time  period 
significantly  higher  than  that  in  the 
period  beginning  30  days  after 
immunization.  These  four  infants  with 
SIDS  were  atypical  in  that  they  tended 
to  have  received  vaccine  at  older  ages 
than  their  vaccinated  controls, 
suggesting  they  might  have  other 
unrecognized  risk  factors  for  SIDS 
independent  of  vaccine. 

Two  additional  "ecologic"  studies 
from  Sweden  and  Norway  failed  to  Fmd 
evidence  of  an  association  between  DTP 
and  SIDS.  The  Swedish  study 
demonstrated  that  after  the  pertussis 
component  was  dropped  from  DTP  in 
1979,  subsequent  annual  mortality  from 
SIDS  did  not  decline,  and.  in  fact, 
increased.  The  study  in  Norway 
concluded  that  there  was  no 
relationship,  because  the  incidence  and 
age  distribution  of  SIDS  did  not  differ 
between  immunized  and  unimmunized 
children. 

The  available  data  fail  to  provide 
convincing  evidence  of  the  existence  of 
a  causal  relationship  between  DTP 
vaccination  and  SIDS.  Furthermore,  the 
studies  in  Tennessee  and  France 
examined  non-SIDS  deaths  and  living 
infants  and  found  no  relationship 
between  death  not  classified  as  SIDS 
and  receipt  of  DTP  during  the  immediate 
post-vaccination  period.  This  provides 
evidence  against  the  existence  of  the 
non-SIDS  deaths  postulated  by 
Dissatisfied  Parents  Together  to  be 
caused  by  DTP.  On  the  question  of 
deaths  due  to  anaphylaxis  following 


DTP.  CDC  has  received  no  documented 
reports  of  such  events  to  the  Monitoring 
System  for  Adverse  Events  Following 
Immunization  (MSAEFI)  from  1979  to 
1989,  during  which  80  million  doses  of 
DTP  were  administered  in  the  public 
sector.  While  there  may  be 
underreporting  to  MSAEFI.  anaphylaxis 
occurring  shortly  after  vaccination 
would  be  expected  to  be  reported 
substantially  better  than  other  events.  In 
addition,  we  are  not  aware  of  other 
recent  reports  in  the  medical  literature 
of  deaths  from  anaphylaxis  secondary 
to  DTP.  Finally,  the  temporal  occurrence 
of  an  event  following  DTP  does  not 
prove  causation.  While  the  many  case 
reports  referred  to  by  Dissatisfied 
Parents  Together  raise  DTP  as  a 
potential  cause  of  death,  evaluation  of 
this  hypothesis  in  methodologically 
rigorous  studies  has  failed  to  confirm 
DTP  as  a  cause  of  death. 

On  this  basis,  CDC  concludes  that  the 
following  wording  in  the  vaccine 
information  materials  represents  current 
scientific  thinking  about  the  occurrence 
of  deaths  following  DTP  vaccination: 
"There  is  a  rare  chance  that  other 
serious  problems  or  even  death  could 
occur  after  getting  DTP,  Pertussis.  DT.  T, 
or  Td.  Such  problems  could  happen  after 
taking  any  medicine  or  after  receiving 
any  vaccine."  The  final  version  of  the 
materials  makes  reference  to  death  due 
to  pertussis  disease  once  and  refers  to 
death  occurring  following  vaccination 
once  in  the  section  on  the  risks  of  the 
vaccine  and  once  in  the  section 
providing  information  about  reporting  of 
adverse  events  following  vaccination. 

(2}  Should  a  statement  be  made 
suggesting  or  concluding  that  DTP 
vaccine  can  cause  permanent  brain 
damage? 

Representatives  of  the  Committee  on 
Infectious  Diseases  of  the  American 
Academy  of  Pediatrics  strongly  objected 
to  any  wording  that  states  or  implies 
that  pertussis  vaccine  causes  brain 
damage.  They  argued  that  current 
scientific  opinion  on  this  issue  is  that  it 
is  not  known  whether  the  vaccine  can 
cause  permanent  brain  damage,  despite 
studies  that  have  attempted  to 
determine  the  answer  to  this  question. 
Furthermore,  in  their  view,  if  such  a 
cause  and  effect  relationship  exists,  it 
must  be  so  rare  as  to  be  virtually 
impossible  to  determine  conclusively 
because  of  the  size,  complexity,  and 
expense  of  the  scientific  study  that 
would  be  required.  They  proposed 
elimination  of  the  rate  of  "1  in  330.000 
DTP  shots"  from  the  original  published 
NPRM  version  of  the  materials,  because 
this  often-quoted  figure  from  the  British 
National  Childhood  Encephalopathy 
Study  (NCES)  does  not  represent  current 


scientific  opinion  based  on  close 
scrutiny  and  reanalysis  of  the  findings 
of  that  study,  although  it  is  the  only 
estimate  based  on  a  prospective  study. 
They  supported  use  of  a  statement  that, 
"rarely,  brain  damage  that  lasts  for  the 
child's  life  has  been  reported  after 
receiving  DTP  vaccine." 

The  main  opposition  to  this  view 
came  from  Dissatisfied  Parents 
Together.  Its  contention  was  that  DTP 
vaccine  can  and  does  cause  or 
contribute  to  permanent  brain  damage 
in  some  cases.  It  cited  the  findings  of  the 
original  National  Childhood 
Encephalopathy  Study  and  a  series  of 
case  reports  of  acute  neurologic  illness 
resulting  in  long-term  neurologic  deficit 
that  occurred  following  receipt  of  DTP 
vaccine.  It  also  cited  public  statements 
made  by  a  member  of  the  American 
Academy  of  Pediatrics  (AAP)  during 
Senate  hearings  in  1983,  a  statement 
written  in  1979  by  a  member  of  AAP  in  a 
review  article  about  pertussis 
immunization,  statements  made  in  the 
California  and  Maryland  DTP  Important 
Information  Statements,  data  from 
CDC's  MSAEFI  passive  surveillance 
system,  and  a  number  of  U.S.  court 
decisions.  Additional  comments  were 
received  by  CDC  on  February  25. 1991. 
when  the  process  of  CDC/HHS  review 
of  the  draft  final  rule  had  already 
reached  an  advanced  stage,  as  part  of  a 
late  submission  of  written  material  by  a 
representative  of  Dissatisfied  Parents 
Together.  All  the  comments  were 
carefully  considered.  The  major  new 
argument  advanced  was  "that  febrile 
seizures  following  DTP  vaccination 
cannot  be  dismissed  as  isolated  benign 
events  without  lasting  consequence." 

CDC  Response:  Concern  about  the 
possible  role  of  pertussis  vaccine  in 
causing  neurologic  reactions  has  been 
present  since  the  earliest  days  of 
vaccine  use.  Rare  but  serious  acute 
neurologic  illnesses,  including 
encephahtis/encephalopathy  and 
prolonged  convulsions,  have  been 
anecdotally  reported  following  receipt  of 
whole-cell  pertussis  vaccine  given  as 
DTP  vaccine. 

The  question  of  whether  or  not 
pertussis  vaccine  causes  or  is  only 
coincidentally  related  to  such  illnesses 
has  been  difficult  to  determine 
conclusively  for  the  following  reasons: 

(1)  Serious  acute  neurologic  illnesses 
often  occur  or  become  manifest  among 
children  during  the  first  year  of  life 
irrespective  of  vaccination; 

(2)  There  is  no  specific  clinical  sign, 
pathological  finding,  or  laboratory  test 
which  can  determine  whether  the  illness 
is  caused  by  DTP  vaccine; 
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(3)  It  may  be  difficult  to  determine 
with  certainty  whether  infants  less  than 
6  months  of  age  are  neurologically 
normal,  which  complicates  assessment 
of  whether  vaccinees  were  already 
neurologically  impaired  before  receiving 
DTP  vaccine;  and 

(4)  Because  these  events  are 
exceedingly  rare,  appropriately  designed 
large  studies  are  needed  to  address  the 
question. 

During  1976-1979  in  Great  Britain,  the 
National  Childhood  Encephalopathy 
Study  (NCES)  was  performed  to 
determine  whether  DTP  vaccine  causes 
serious  neurologic  illness  and  brain 
damage.  This  study  was  the  first  large 
case-control  study  ever  performed  to 
evaluate  the  issue.  The  NCES  attempted 
to  find  every  case  of  serious  acute 
neurologic  illness  in  young  children 
admitted  to  hospitals  in  England, 
Scotland,  and  Wales.  A  total  of  1,182 
such  children,  ages  2  to  36  months,  were 
identified.  Excluding  children  with 
infantile  spasms,  an  illness  shown  in  a 
separate  analysis  not  to  be  attributable 
to  DTP  vaccine,  30  of  these  children  (18 
with  prolonged  convulsions,  12  with 
encephalitis/encephalopathy)  had 
received  DTP  vaccine  within  7  days  of 
the  reported  onset  of  neurologic  illness. 

Analysis  of  the  data  from  these  cases 
and  age-matched  control  children 
showed  a  significant  association 
between  the  development  of  serious 
acute  neurologic  illness  and  receipt  of 
DTP  vaccine  within  the  preceding  7 
days.  Most  of  these  events  were 
seizures  with  fever.  The  attributable  risk 
was  estimated  to  be  1:140,000  doses  of 
DTP  vaccine  administered.  The  children 
with  acute  neurologic  illnesses  were 
followed  up  at  least  12  months  later  to 
assess  whether  they  had  neurologic 
sequelae,  and  a  causal  relationship 
between  receipt  of  DTP  vaccine  and 
permanent  neurologic  injury  was 
suggested.  A  total  of  7  previously 
normal  children  were  identified  with 
subsequent  death  or  neurologic 
impairment.  The  attributable  risk 
estimate  for  DTP  vaccine  was  1  in 
330,000  doses  with  very  wide  confidence 
intervals.  However,  at  least  3  of  the  7 
cases  had  possible  alternative  causes 
and  some  of  the  others  were 
questionably  abnormal  on  followup.  The 
methods  and  results  of  the  NCES  have 
been  thoroughly  scrutinized  since 
pubhcation  of  the  study,  which  has  led 
to  continued  controversy  about  the 
study  flndings  and  a  reassessment  of  the 
role  of  pertussis  vaccine  as  a  cause  of 
permanent  neurologic  damage. 

Additional  studies  have  failed  to 
provide  evidence  to  support  a  causal 
relationship  between  DTP  vaccination 
and  either  serious  acute  neurologic 


illness  or  permanent  neurologic  injury. 
These  include:  (1)  The  North  West 
Thames  Study  in  England,  performed 
during  1975-1981,  in  which 
approximately  17,000  children  who  each 
received  three  doses  of  DTP  were 
compared  with  18.000  children  who 
received  three  doses  of  DT  vaccine; 

(2)  A  study  performed  during  1972- 

1983  of  children  in  the  Group  Health 
Cooperative  of  Puget  Sound  who 
received  a  total  of  106.000  doses  of  DTP 
vaccine; 

(3)  A  study  performed  during  1974- 

1984  of  38.171  Tennessee  Medicaid 
children  who  received  107.154  doses  of 
DTP  vaccine.  An  additional  large  study 
in  Denmark  of  approximately  150,000 
children  and  554  cases  of  epilepsy 
demonstrated  no  relationship  between 
the  age  of  onset  of  epilepsy  and  the 
scheduled  age  of  administration  of  DTP 
vaccine.  While  each  of  these  studies 
individually  was  of  insufficient  size  to 
provide  answers,  the  studies  taken 
together  stand  in  contrast  to  the  original 
findings  of  the  NCES.  A  recent  pilot 
study  of  neurologic  illness  in  children 
performed  in  1987-1988  in  Washington 
and  Oregon  did  not  provide  evidence  of 
a  statistically  significantly  increased 
risk  of  serious  acute  neurologic  illness 
within  7, 14.  or  28  days  of  DTP 
immunization.  However,  as  a  pilot 
effort,  this  study  had  limited  power  to 
detect  significant  elevations  for 
individual  conditions. 

The  NCES  was  the  basis  of  prior 
statements  in  the  NPRM  published  in 
the  Federal  Register  on  March  3, 1989,  as 
well  as  statements  by  the  two 
Committees  that  recommend 
immunization  policy  for  children  in  the 
United  States,  the  Immunization 
Practices  Advisory  Committee  (ACIP)  of 
the  U.S.  Public  Health  Service  and  the 
Committee  on  Infectious  Diseases  of  the 
American  Academy  of  Pediatrics. 
However,  upon  subsequent  review  of 
the  comments  received  on  the  NPRM,  as 
well  as  data  from  the  NCES  and  other 
studies,  CDC  has  modified  the  vaccine 
information  materials  to  read  "Rarely, 
brain  damage  that  lasts  for  the  child's 
life  has  been  reported  after  getting  DTP. 
However,  most  experts  now  agree  that 
DTP  has  not  been  shown  to  be  a  cause 
of  brain  damage.  If  DTP  ever  causes 
brain  damage,  then  such  an  event  would 
be  very  rare.  There  is  no  test  that  can 
tell  in  advance  if  your  child  will  have 
any  of  these  problems  following  the  DTP 
vaccination."  This  modification  reflects 
the  current  position  statements  of  the 
Committee  on  Infectious  Diseases  of  the 
American  Academy  of  Pediatrics  and 
the  Child  Neurology  Society,  as  well  as 
the  current  policy  of  the  Immunization 
Practices  Advisory  Committee, 


established  at  their  June  3-4, 1991. 
meeting. 

A  representative  from  Dissatisfied 
Parents  Together  asserted  in  a  February 
25, 1991,  document  submitted  to  CDC 
that  if  DTP  can  cause  febrile  seizures,  it 
can  cause  brain  damage.  However, 
short-lived  convulsions,  with  or  without 
fever,  have  not  been  demonstrated  to 
cause  permanent  sequelae,  regardless  of 
whether  the  seizures  occur  in 
association  with  receipt  of  DTP  vaccine 
(References:  Hirtz  DG,  et  al.  Seizures 
following  childhood  immunizations./ 
Pediatr  1983:102:14-18.  and  EUenberg  JH, 
Hirtz  DG,  Nelson  KB.  Do  seizures  in 
children  cause  intellectual 
deterioration?  NEagl/Med 
1986;314:1085-8.  and  position  statement 
of  the  Child  Neurology  Society,  1991). 
The  same  is  true  of  prolonged  febrile 
seizures  (i.e..  status  epilepticus.  which  is 
any  se'izure  lasting  >30  minutes  without 
the  child's  fully  regaining 
consciousness).  The  occurrence  of 
prolonged  febrile  seizures,  irrespective 
of  any  temporal  association  with  receipt 
of  DTP  vaccine,  in  an  otherwise  normal 
child  does  not  significantly  increase  the 
risk  for  subsequent  febrile  (brief  or 
prolonged)  or  afebrile  seizures.  The  risk 
is  significantly  increased  only  in  those 
children  who  are  neurologically 
abnormal  prior  to  their  episode  of  status 
epilepticus  (reference:  Maytal  J,  Shinnar 
S.  Febrile  status  epilepticus.  Pediatrics 
1990;86:611-616.).  Based  on  the 
information  noted  above,  the  current 
vaccine  information  materials  read, 
"Most  experts  believe  that  convulsions 
with  fever  do  not  cause  any  permanent 
damage  to  the  child." 

(3)  Are  the  vaccine  information 
materials  balanced  in  presenting  the 
risks  and  benefits  of  the  vaccine? 

Most  of  the  comments  received 
expressed  concern  that  the  materials 
either  did  not  adequately  convey  the 
risks  of  complications  from  the  diseases 
(pertussis,  diphtheria,  and  tetanus),  or 
overstated  the  risks  of  the  vaccines,  or 
understated  their  benefits.  Such 
comments  came  from  persons 
representing  practitioners,  public  health 
officials,  and  the  American  Academy  of 
Pediatrics.  These  comments  included 
suggestions  for  wording  changes  to 
"reduce  the  tilt  of  emphasis  towards  the 
risk  of  vaccines,"  to  make  clear  that 
adverse  events  following  vaccination 
occur  much  less  frequently  than 
complications  from  the  disease,  and  to 
make  clearer  why  there  is  a  continuing 
need  for  vaccination  despite  the 
currently  low  levels  of  these  diseases  in 
the  United  States.  These  low  levels  are  a 
direct  result  of  high  levels  of 
immunization.  One  commenter  stated 
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that  the  materials  "go  far  beyond 
Congressional  intent  by  providing 
unnecessary  and  frighteningly 
characterized  details  (which)  threaten  to 
undermine  recent  progress  in  improving 
vaccination  rates  throughout  the  United 
States."  Several  conmienters  made 
multiple  suggestions  for  wording 
changes  to  present  a  more  balanced 
picture  of  benefits  and  risks.  For 
example,  the  following  suggestion  was 
made:  "Experts  believe  that  ahnost  all 
children  should  receive  DTP  shots" 
(instead  of  most  children).  Another 
example  is:  "Are  the  benefits  of  the 
vaccines  greater  than  the  risks?  Yes,  for 
almost  all  children." 

On  the  other  hand,  one  commenter 
representing  Dissatisfied  Parents 
Together  expressed  concern  that  the 
materials  overstated  the  benefits  and 
understated  the  risks  of  the  vaccines, 
and  overstated  the  frequency  of  severe 
pertussis  disease.  He  believed  that  the 
frequencies  of  more  serious  problems 
that  can  occur  following  DTP  should  be 
stated  on  a  per  child,  cumulative  basis 
instead  of  on  a  per  dose  of  vaccine 
basis,  since  several  doses  of  DTP 
vaccine  are  given.  The  commenter  was 
concerned  that  the  proposal  failed  to 
mention  other  potential  risks  which  his 
organization  believes  are  linked  to  DTP 
vaccine,  including  infantile  spasms, 
hypsarrhythmia,  myoclonic  seizures, 
transverse  myelitis,  peripheral 
neuropathy,  and  aseptic  meningitis.  The 
commenter  believed  that  there  are 
studies  which  indicate  that  there  have 
been  evolving  changes  in  the  pertussis 
bacterium  which  have  resulted  in  a  less 
dangerous  organism,  that  the  proposal 
did  not  stress  that  appropriate  medical 
care  can  lessen  the  risk  of  complications 
of  pertussis  disease,  and  that  national 
surveillance  data  on  reported  cases  of 
pertussis  are  biased  toward  more  severe 
cases,  so  the  frequencies  of 
ccHnplications  presented  should  be 
reduced  accordingly. 

CDC  Response:  Revision  of  the 
vaccine  information  materials  was 
carried  out  with  careful  attention  to 
presenting  a  scientifically  accurate, 
balanced  statement  of  benefits  and 
risks.  Several  suggestions  made  by 
commenters  for  changes  in  wording 
were  incorporated  in  the  final  document 
to  achieve  that  end,  including  the 
statement  that  the  benefits  of  the 
vaccines  are  greater  than  the  risks  "for 
almost  all  people." 

The  Act  provides  that  where 
available,  generally  accepted  numerical 
information  on  the  risks  from  the 
vaccine  should  be  provided  to  parents  in 
the  materials.  The  presentation  of  risks 
of  DTP  vaccine  on  a  per  shot  basis 


versus  on  a  per  child  basis  was  debated 
at  great  length  during  the  workshop  held 
in  Atlanta.  The  per  shot  method  reflects 
the  way  the  actual  data  were  collected 
from  a  study  by  Cody,  et  al.,  which 
forms  the  basis  for  risk  information 
presented  by  the  major  immunization 
advisory  bodies,  ACIP  and  AAP,  as  well 
as  by  the  vaccine  package  inserts. 
Cumulative  risk  data  have  not  been 
collected  to  allow  for  any  statement  of 
risk  on  a  cumulative,  per  child  basis. 
Furthermore,  presentation  of  a  range  of 
risk  from  "1 ITTP  shot  in  100  to  1  shot  in 
1000"  for  each  of  the  following  events — 
crying  without  stopping  for  3  hours  or 
longer,  a  temperatxire  of  105°  F.  or 
higher,  or  an  unusual,  high-pitched  ciy — 
reflects  some  degree  of  imprecision  in 
the  estimate  for  each  individual  event 
based  on  available  data.  It  also  reflects 
the  desire  to  minimize  the  amount  of 
numerical  rate  information  presented  to 
parents  while  giving  them  an  idea  of  the 
order  of  magnitude  of  the  risk.  Parents 
will  receive  these  materials  at  each  visit 
so  they  can  decide  about  each  dose. 
Therefore,  CDC  concludes  it  is  not 
necessary  to  provide  information  about 
the  entire  series.  Scientific  evidence 
does  not  support  a  causal  relationship 
between  DTP  vaccine  and  infantile 
spasms,  hypsarrhythmia.  myoclonic 
seizures,  transverse  myelitis,  peripheral 
neuropathy,  or  aseptic  meningitis; 
therefore  these  conditions  were  not 
mentioned  in  the  document 

While  the  best  currently  available 
estimates  of  complication  rates  of 
pertussis  disease  in  the  United  States 
rely  on  nationally  reported  cases,  CDC 
recognizes  that  substantial 
underreporting  of  pertussis  cases  exists, 
and  that  it  is  likely  that  severe  cases  are 
preferentially  reported.  However,  recent 
data  suggest  that  more  severe, 
hospitalized  cases  are  also  substantially 
underreported.  Moreover,  the 
complication  rates  among  infants  based 
on  nationally  reported  data  are  not 
substantially  different  than  those  from  a 
population-based  study  in  the  United 
Kingdom  often  cited  in  the  medical 
literature.  The  complication  rates  in  the 
final  document  represent  the  most 
recently  analyzed  data  on  reported 
cases  from  the  U.S.  for  1986-198a  CDC 
has  added  a  qualifying  statement 
regarding  the  limitations  of  the  available 
data,  wfaidi  states,  'The  information  on 
pertussis  that  follows  is  based  on  cases 
that  were  reported  from  doctors  and 
health-care  providers." 

It  is  clear  that  the  pertussis  bacterium 
is  still  an  important  cause  of  serious, 
sometimes  life-threatening  disease.  A 
recent  study  in  Canada  documented  a  22 
percent  hospitahzation  rate  for  pertussis 


disease  among  infants.  The  complication 
rates  from  reported  disease  have  been 
clarified  and  the  age  group  these  rates 
apply  to  have  been  more  clearly 
specified  (i.e..  infants — children  <  1 
year)  in  the  information  materials. 

(4)  Do  the  vaccine  information 
materials  adequately  reflect  appropriate 
contraindications  or  reasons  to  delay 
DTP  vaccination  to  reduce  the  risks  of 
adverse  reactions  to  vaccines.as 
specified  in  section  21Z6(c)(7)  and 
section  2127  of  the  Public  Health  Service 
Act? 

Several  commenters  beheved  that  the 
basis  for  some  of  the  contraindications 
listed  was  not  well-established  on 
scientific  grounds.  Specifically,  these 
include  "an  odd,  high-sounding  cry"  or 
"an  unusual,  high-pitched  cry";  "crying 
for  more  than  3  hours  without  being  able 
to  stop  the  crying  by  feeding  or  holding 
the  child";  and  the  inclusion  of  hives  as 
a  contraindication,  especially  without 
stating  that  it  must  occur  immediately 
after  administration  of  vaccine  or  in 
association  with  a  systemic 
manifestation.  The  first  two  problems,  in 
particular,  were  felt  to  be  non-specific 
and  could  not  be  defined  well  enough  to 
be  of  clinical  value,  and  have  not  been 
demonstrated  to  be  associated  with  an 
adverse  outcome.  One  commenter,  a 
specialist  in  pediatric  infectious 
diseases,  called  the  unusual  high- 
pitched  cry  a  "myth",  because  the  cry 
probably  really  represents  the  first  cry 
of  pain  that  the  parents  have  ever  beard 
in  their  child. 

One  commenter,  a  representative  from 
Dissatisfied  Parents  Together,  did  not 
believe  that  the  list  of  contraindications 
was  complete.  He  argued  against  the  use 
of  the  4d-hour  limit  on  certain  reactions 
listed  in  the  Vaccine  Injury  Table, 
stating  that  reactions  to  DTP  might 
occur  with  onset  more  than  48  hours 
after  vaccination.  He  asserted  that  many 
medical  experts  have  concluded  that  a 
personal  history  of  convulsions  should 
be  an  absolute  contraindication  to 
pertussis  vaccination,  and  that  both  a 
personal  history  or  a  family  history  of 
convulsions  should  be  listed  because 
they  are  listed  in  the  vaccine  package 
inserts  of  the  two  U.S.  DTP  vaccine 
manufacturers.  The  commenter 
indicated  that  the  interval  of  time  that  a 
convulsion  should  be  considered  a 
contraindication  to  further  doses  of  UTP 
should  be  extended  from  3  days  to  7 
days  after  vaccination.  He  proposed  that 
"excessive  somnolence"  or  "unusually 
prolonged  sleeping  with  difficulty 
awakening  the  child"  be  added  to  the 
list  of  contraindications. 

CDC  Response:  While  recognizing 
that  the  list  of  contraindications  to  DTP 
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vaccination  has  recently  undergone  re- 
examination in  the  medical  community 
and  among  immunization  policymaking 
bodies,  the  contraindications  listed  in 
the  final  document  need  to  reflect 
general  medical  consensus.  As  such  the 
contraindications  and  precautions  in  the 
final  vaccine  information  materials  were 
taken  from  current  recommendations  of 
the  ACIP  (based  on  their  June  3-4, 1991, 
meeting)  and  AAP  (based  on  the  1991 
Report  of  the  Committee  on  Infectious 
Diseases:  American  Academy  of 
Pediatrics).  It  should  be  noted  that  while 
vaccine  package  inserts  may  have  some 
slight  differences,  the  inserts  of  both 
manufacturers  mention  the  last 
published  set  of  ACIP  recommendations. 

CDC  accepted  the  suggestion  to 
remove  hives  and  to  restate  the 
contraindication  as  "serious  allergic 
problem  (swelling  in  the  mouth,  throat, 
or  face,  or  difficulty  breathing)  within  a 
few  hours  after  getting  DTP." 

Since  convulsions  following  DTP  are 
usually  induced  by  fever,  and  fever 
generally  occurs  within  24  to  48  hours  of 
vaccination,  there  is  no  biologic  reason 
to  extend  the  interval  for  convulsions  as 
a  precaution  to  additional  doses  of  DTP 
from  3  days  to  7  days.  A  personal  or 
family  history  of  convulsions  is  not 
considered  by  the  ACIP.  AAP.  or  most 
experts  in  the  medical  community  to  be 
a  contraindication  to  receiving  DTP.  The 
current  material  indicates  for  parents, 
however,  that  children  with  such 
histories  are  at  higher  risk  for  seizures 
following  DTP  than  the  general  public. 

The  CDC  believes  "excessive 
somnolence"  or  "unusually  prolonged 
sleeping  with  difficulty  awakening  the 
child"  are  so  non-specific  that  they  are 
not  of  use  in  determining  whether  a 
child  has  an  encephalopathic  condition 
following  DTP. 

(5)  Do  the  vaccine  information 
materials  adequately  address  the 
statutory  requirement  of  section 
2126(c)(3)  that  the  information  materials 
"shall  include  *  *  *  precautionary 
measures  legal  representatives  should 
take  to  reduce  the  risk  of  any  major 
adverse  reactions  to  the  vaccine  that 
may  occur?" 

C3ne  comnenter,  on  behalf  of 
Dissatisfied  Parents  Together,  expressed 
the  opinion  that  this  requirement  had 
not  been  met  by  the  proposed  materials. 
He  suggested  that  routinely  a  child's 
temperature  should  be  taken  and  a 
physical  examination  performed  to 
ensure  that  the  child  has  no  fever  or 
infection,  including  any  symptoms  of  a 
"common  cold",  before  any  vaccine  is 
given.  The  commenter  proposed  a 
wording  change  in  one  of  the  reasons  for 
delaying  a  DTP  shot,  from  "has  ever  had 
a  convulsion  (fit.  seizure)  or  other 


problem  of  the  brain  or  nervous  system 
until  fully  examined  by  a  doctor"  to 
"has  ever  had  a  convulsion  or  other 
brain  problem  or  seems  not  to  be 
developing  normally  (until  it  is  clear  that 
your  child  is  not  getting  worse  or  having 
more  convulsions)". 

Comnenters  from  the  American 
Academy  of  Pediatrics  were  concerned 
that  the  statement  in  the  October  26. 
1989.  proposed  revision  of  the  materials. 
"If  the  person  getting  the  vaccines  has  a 
serious  or  unusual  problem  during  the  3 
weeks  following  the  shot,  call  a  doctor 
or  emergency  room",  was  an  alarmist 
statement  that  would  result  in  people 
going  to  emergency  rooms 
unnecessarily.  Furthermore,  they  argued 
that  if  a  serious  problem  occurs,  a 
physician  or  emergency  room  should  be 
contacted  no  matter  when  the  problem 
occurs,  not  just  in  the  three  weeks 
following  an  immunization. 

CDC  Response:  CDC  is  not  aware  of 
information  that  children  not  identified 
during  questioning  of  parents  about 
whether  the  child  has  an  illness  more 
serious  than  a  cold,  but  identified 
through  physical  examination  or 
temperature  measurement,  are  at  higher 
risk  of  adverse  events  following  DTP 
than  other  persons.  Requiring  physical 
examinations  would  represent  a 
substantial  burden  to  many  public 
clinics  where  the  standard  of  practice  is 
to  vaccinate  after  verbal  screening. 
Approximately  50  percent  of  all 
vaccines  are  administered  in  the  public 
sector.  In  the  absence  of  information 
that  such  examinations  would  better 
identify  children  at  risk  of  adverse 
events,  the  CDC  does  not  believe  that 
physical  examinations  should  be 
required.  Appropriate  screening 
procedures  are  listed  in  the  materials. 
The  proposed  wording  change  by 
Dissatisfied  Parents  Together  regarding 
developmental  delay  as  a  reason  for 
delaying  a  DTP  shot  has  been 
incorporated  into  the  final  document. 

The  concerns  of  the  American 
Academy  of  Pediatrics  regarding  the 
instructions  to  parents  for  seeking 
medical  evaluation  if  a  problem  occurs 
following  DTP  vaccination  were 
recognized.  CDC  has  modified  the  text 
of  each  of  the  vaccine  information 
materials  to  read  "As  with  any  serious 
medical  problem,  if  the  person  has  a 
serious  or  unusual  problem  after  getting 
the  vaccine,  call  a  doctor  or  get  the 
person  to  a  doctor  promptly." 

(6)  Should  the  vaccine  information 
materials  include  the  immunization 
schedule  for  all  routinely  recommended 
childhood  vaccines? 

One  respondent  believed  that  this  was 
not  the  primary  purpose  of  the  DTP 
materials  and  should  be  removed.  His 


concern  was  that  putting  the  schedule  in 
the  pamphlets  adds  an  unnecessary 
burden  to  vaccine  providers,  who  will 
have  to  change  pamphlets  every  time 
any  changes  occur  in  the  recommended 
immunization  schedule.  One  respondent 
(the  ACCV).  suggested  removing 
Haemophilus  influenzae  type  b  (Hib) 
vaccine  from  the  listing  developed  after 
the  August  1989  workshop. 

CDC  Response:  Section  2126(c)(9)  of 
the  Public  Health  Service  Act  which 
requires  the  development  and 
dissemination  of  the  vaccine 
information  materials,  states  that  "such 
materials  *  *  *  shall  include  *  *  *  a 
summary  of  relevant  Federal 
recommendations  concerning  a 
complete  schedule  of  childhood 
immunizations."  CDC  interprets  this 
requirement  to  mean  that  all  childhood 
immunizations  that  are  routinely 
recommended  shall  be  listed  in  each  of 
the  vaccine  information  materials, 
including  Hib  vaccine  and  hepatitis  B 
vaccine. 

B.  Poliomyelitis  Vaccine  Injormation 
Materials 

CDC  received  10  comments  during  the 
180-day  public  comment  period  on  the 
scientific  content  of  the  information 
about  the  polio  vaccines  from  concerned 
citizens  and  organizations,  and  six 
comments  on  the  information  about  the 
disease.  One  comment  was  received 
during  the  public  hearing  held  on  April 
17, 1989.  Additional  discussion  and 
comments  were  received  during  a  3-day 
workshop  held  at  CDC  on  August  28-30, 
1989.  A  proposed  revision  of  the 
document  was  distributed  on  December 

15. 1989.  to  all  workshop  participants  as 
well  as  representatives  of  consulting 
organizations  participating  in  the 
process.  CDC  received  11  comments 
between  January  3. 1990.  and  February 

13. 1990.  At  its  April  25-26. 1990, 
meeting,  the  ACCV  decided  not  to  offer 
comment  or  consultation  prior  to 
promulgation  as  a  final  rule. 

The  comments  regarding  the 
document  can  be  grouped  into  the 
following  categories:  Comments  on 
information  about  the  disease;  on 
information  about  the  vaccines;  on  risks 
due  to  the  vaccines;  and  on  specific 
vaccine  contraindications.  Comments 
and  responses  are  enumerated  as 
follows: 

(1)  Information  About  the  Disease 

One  reviewer  commented  that  "it  is 
misleading  to  imply  that  p>oIio  germs 
only  exist  outside  the  United  States" 
and  "that  children  should  be  protected 
from  virus  *  •  •  which  might  be  brought 
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into  the  country  by  unimmunized 
travelers." 

CDC  Response:  There  have  been  no 
documented  indigenous  (nonimported) 
cases  of  wild  polio  in  the  United  States 
since  1979.  An  acknowledgement  of  risk 
of  importation  of  poliovirus  as  the 
reason  for  the  continued  need  to 
immunize  against  poliomyelitis  is  now 
included  in  the  statement. 

(2)  Information  About  the  Vaccines 

Several  reviewers  commented  that  not 
all  experts  agree  that  oral  poliovirus 
vaccine  (OPV)  is  preferred  to 
inactivated  poliovirus  vaccine  (IPV)  for 
all  healthy  people  up  to  age  18  years, 
noting  that  IPV  does  not  have  a  risk  of 
causing  paralytic  disease.  Another 
suggested  that  the  statement  should 
include  information  on  why  OPV  is 
recommended  in  preference  to  IPV. 

CDC  Response:  The  statement  has 
been  changed  to  say  that  "most  experts 
recommend  OPV  drops  rather  than  IPV 
shots."  This  is  the  position  of  the  major 
recommending  groups  including  the 
American  Academy  of  Pediatrics  (AAP), 
the  Immunization  Practices  Advisory 
Committee  (ACIP)  and  the  Institute  of 
Medicine.  A  sentence  noting  that  OPV  is 
easier  to  take  and  is  more  effective  in 
preventing  the  spread  of  polio  has  been 
added  as  an  explanation. 

(3)  Risks  Due  to  the  Vaccines 

Reviewers  questioned  the  exact  cisks 
of  OPV  causing  paralytic  disease  in 
vaccine  recipients  and  in  their  contacts. 
In  addition,  one  reviewer  suggested  that 
the  materials  should  state  that  fewer 
than  10  cases  of  vaccine-related  polio 
were  reported  each  year,  while  others 
suggested  that  specific  information  on 
exact  risks  not  be  included  in  the 
materials.  Reviewers  also  commented 
that  the  materials  should  acknowledge 
that  the  risk  of  OPV-related  paralysis  in 
contacts  is  only  for  persons  who 
themselves  have  not  been  vaccinated, 
and  that  risk  of  vaccine-associated 
paralysis  is  highest  in 
immunocompromised  persons. 

CDC  Response:  The  figures  on  risk  of 
OPV-associated  paralysis  in  vaccine 
recipients  and  their  contacts  are  the 
most  recent  available  data  from  the 
Centers  for  Disease  Control.  CDC 
interprets  the  Act  as  follows:  that  where 
available,  generally  accepted  numerical 
information  on  the  precise  risks  from  the 
vaccines  should  be  provided  in  the 
materials,  and  that  stating  the  risks  is 
appropriate  as:  paralysis  after  the  first 
dose  happens  about  once  for  every  iVx 
million  doses  of  drops  given  to  vaccine 
recipients.  Hie  risk  statement  for 
contacts  of  vaccine  recipients  states  that 
paralysis  after  the  first  dose  happens 


about  once  for  every  2  million  doses  of 
drops  given.  A  statement  has  been 
added  that  OPV-associated  disease  only 
occurs  in  contacts  of  vaccine  recipients 
who  have  not  been  vaccinated 
themselves.  The  CDC  decided  not  to  add 
a  statement  that  risk  of  OPV-associated 
paralysis  is  highest  in 
immunocompromised  persons,  because 
this  would  lengthen  the  statement  and 
because  IPV  is  now  recommended  for 
such  persons,  as  noted  later  in  the 
materials. 

(4)  Several  reviewers  questioned  what 
evidence  is  available  that  other  serious 
problems  or  death  could  occur  following 
either  OPV  or  IPV. 

CDC  Response:  CDC  interprets  the 
law  to  require  the  materials  to  inform 
readers  that  severe  and  imexpected 
events  may  occur  following  vaccination, 
even  though  there  is  no  evidence  that 
severe  events  other  than  paralysis 
following  OPV  are  causally  related  to 
vaccination. 

(5)  Contraindications  to  Vaccination — 
OPV 

Reviewers  conunented  that  the 
material  did  not  specify  that  any  person 
with  a  serious  immunodeficiency 
disease  should  not  receive  OPV,  nor 
should  children  who  are  contacts  of 
persons  with  HIV  infection.  One 
reviewer  suggested  that 
contraindication  of  OPV  for  contacts  of 
persons  with  any  immunodeficiency 
disease  should  be  in  bold  print  because 
such  conditions  are  becoming 
increasingly  common.  Another  reviewer 
suggested  the  materials  specify 
explicitly  that  IPV  is  recommended  for 
persons  for  whom  OPV  is 
contraindicated. 

CDC  Response-  CDC  concurs  and  has 
modified  the  materials  to  incorporate  all 
of  these  suggestions.  The  revised  format 
has  a  distinct  section  on 
contraindication  of  OPV  for  household 
contacts  in  order  to  further  protect 
immunocompromised  persons. 

(6)  Contraindications  to  Vaccination — 
IPV 

Several  reviewers  suggested  that  the 
materials  specify  that  only  a  serious 
allergy  to  the  antibiotics  streptomycin 
and  neomycin  should  be  listed  as 
contraindications  to  IPV. 

CDC  Response:  CDC  concurs.  These 
suggestions  were  incorporated  in  the 
materials. 

C.  Measles,  Mumps,  and  Rubella 
Vaccine  Information  Materials 

CDC  received  seven  comments  during 
the  180-day  public  comment  period  on 
the  scientific  content  of  the  information 
about  the  MMR  vaccines  from 


concerned  citizens  and  organizations, 
and  five  comments  on  the  information 
about  the  diseases.  One  comment  was 
received  during  the  public  hearing  held 
on  April  17. 1989.  Additional  discussion 
and  comments  were  received  during  a  3- 
day  workshop  held  at  CDC  on  August 
28-30. 1969.  A  proposed  revision  of  the 
document  was  distributed  on  December 

15. 1989,  to  all  workshop  participants  as 
well  as  representatives  of  consulting 
organizations  participating  in  the 
process.  CDC  received  11  comments 
between  January  3. 1990,  and  February 

13. 1990.  At  Its  April  25-28, 1990, 
meeting,  the  ACCV  decided  not  to  offer 
comment  on  the  materials  or 
consultation  prior  to  promulgation  as  a 
final  rule. 

The  comments  regarding  the 
document  can  be  grouped  into  the 
following  categories:  information  about 
the  diseases;  information  about  the 
vaccines;  risks  due  to  the  vaccines; 
specific  vaccine  contraindications:  and 
the  balance  of  the  document  in 
presenting  both  risks  from  disease  and 
from  the  vaccines.  Comments  and 
responses  are  enumerated  as  follows: 

(1)  Information  about  the  Disease — 
Measles 

Several  reviewers  commented  that  the 
mortality  rate  for  measles  was  greater 
than  the  1^0,000  cases  cited  in  the  first 
draft  of  the  materials,  and  that  in  1989 
the  mortality  rate  was  higher  than  1:1000 
cited  in  the  proposed  revision  of  the 
materials.  Other  reviewers  suggested 
that  the  statement  cite  the  most  recent 
information  on  numbers  of  measles 
cases,  and  acknowledge  that  measles  is 
a  more  severe  disease  in  infants, 
teenagers  and  adults  than  in  children. 

CDC  Response:  The  revised  materials 
cite  a  mortality  rate  of  1:500  to  1:10000 
cases  for  measles,  a  range  CDC  believes 
is  accurate  over  the  last  20  years. 
Apparently  higher  mortality  rates  in 
1989  and  1990,  2.2  deaths  per  1,000 
reported  cases,  and  3.2  deaths  per  1,000 
reported  cases,  respectively,  are  perhaps 
overestimates  due  to  relative 
underreporting  of  cases  during  epidemic 
years.  The  other  suggestions  have  been 
incorporated  into  the  materials. 

Information  about  the  Diseases — 
Mumps  and  Rubella 

Reviewers  suggested  more 
information  be  provided  about  the 
severity  of  mumps  in  adults  (risk  of 
pancreatitis,  meningitis],  and  that  the 
precise  risk  of  arthritis  (joint  pains  and 
swelling)  be  given  for  rubella  disease. 

CDC  Response:  The  following  risk 
estimate  for  arthritis/ artliralgia  due  to 
rubella  disease  was  added  to  tlie 
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vaccine  infonnation  materials:  "This 
may  happen  in  up  to  70  out  of  every  100 
young  women."  The  additional  minor 
suggestions  for  mumps  were  not 
incorporated  in  the  materials  because 
these  are  adequately  covered  by  the 
general  discussion  of  the  effects  of  the 
disease. 

(2)  Infonnation  about  the  Vaccine 

Several  reviewers  pointed  out  that 
two  doses  of  MMR  vaccine  are  now 
recommended  for  children  and  young 
adults,  that  the  ACIP  and  AAP  differ  on 
the  proper  time  to  give  the  second  dose, 
and  that  the  materials  should  give  equal 
balance  to  these  differing 
recommendations.  Another  reviewer 
suggested  the  materials  state  that 
rubella  vaccine  is  recommended  for 
susceptible  pregnant  women  after  they 
deliver  the  new  baby.  One  reviewer 
suggested  that  the  materials  state  that 
MMR  vaccine  is  not  routinely 
recommended  for  persons  bom  before 
1957,  because  they  are  usually  not 
susceptible. 

CDC  Response:  All  of  these 
suggestions  except  the  last  were 
incorporated  into  the  revised  materials. 
The  last  comment  was  excluded 
because  it  was  not  believed  to  be 
important  enough  to  further  lengthen  the 
vaccine  information  materials. 

(3)  Risks  Due  to  MMR  Vaccine 

Measles  vaccine.  One  reviewer 
suggested  the  materials  state  that  high 
fever  is  less  common  in  susceptible 
vaccinated  adults,  as  well  as  after  the 
administration  of  the  second  dose  of 
vaccine. 

CDC  Response:  CDC  is  not  aware  of 
data  to  support  the  former  suggested 
change.  The  latter  suggested  change  was 
incorporated  in  the  materials. 

Muwps  vaccine.  One  reviewer 
suggested  that  information  that  one 
strain  of  mumps  vaccine  may  cause 
aseptic  meningitis  be  included  in  the 
materials. 

CDC  Response:  The  mumps  vaccine 
strain  which  may  cause  aseptic 
meningitis  (Urabe)  is  not  the  strain 
currently  used  in  the  United  States  (Jeryl 
Lynn).  The  latter  strain  has  not  been 
implicated  in  causing  aseptic  meningitis. 
This  statement  was  not  added  to  the 
materials. 

Rubella  vaccine.  Several  reviewers 
commented  that  the  risks  cited  in  the 
materials  for  painful  )otnts  (arthralgia) 
following  rubella  vaccination  of  children 
(1  of  20)  and  adults  (4  of  10)  were  higher 
than  usually  cited  in  medical  textbooks, 
as  were  the  risks  of  frank  joint  swelling 
(arthritis). 

CDC  Response:  The  risks  of  arthralgia 
and  arthritis  occurring  following  rubella 


vaccination  of  children  and  adults  were 
modified  as  suggested  and  as  generally 
cited  in  the  medical  literature.  The 
materials  now  state  that  the  risk  of 
arthralgia  in  children  is  1  per  100,  and  in 
adults  is  25  per  100,  but  may  reach  40 
per  100  women  who  are  vaccinated.  The 
risk  for  arthritis  is  less  than  1  per  100 
vaccinated  children,  and  about  10  per 
100  adults. 

Afore  Serious  Problems  Due  to  MMR 
Vaccine 

One  reviewer  suggested  that  the  risk 
of  inflammation  of  the  brain 
(encephalitis)  following  MMR 
vaccination  is  very  rare  and  is  not 
higher  than  that  observed  in  children 
who  do  not  receive  vaccine.  Another 
reviewer  questioned  what  evidence  is 
available  that  other  serious  problems  or 
death  may  occur  following  MMR 
vaccination. 

CDC  Response:  The  materials  have 
been  revised  to  state  that  the  risk  of 
brain  inflammation  following  MMR 
vaccination  is  about  1  per  million, 
consistent  with  available  information. 
CDC  interprets  the  Act  to  require  the 
materials  to  inform  readers  that  severe 
and  unexpected  events  may  occur 
following  vaccination,  even  though  there 
is  no  evidence  that  these  severe  events 
are  causally  related  to  vaccination. 

(4)  Contraindications  to  Vaccination 

Several  reviewers  questioned  whether 
MMR  vaccine  should  be  given  to 
persons  with  asymptomatic  HFV 
infection  and  should  be  considered  for 
persons  with  symptomatic  HIV 
infection.  Other  reviewers  suggested 
that  persons  bom  with  diseases  that 
make  it  difficult  for  the  body  to  fight 
infection  (immunodeHciency  diseases] 
be  included  among  those  for  whom  the 
vaccine  is  contraindicated.  One 
reviewer  questioned  whether  it  is  safe  to 
give  MMR  vaccine  to  a  contact  of  a 
person  with  an  immunodeBciency 
disease. 

CDC  Response:  MMR  vaccine  is 
recommended  for  persons  with  HTV 
infection  because  measles  disease  may 
be  very  severe,  and  current  data  do  not 
show  untoward  effects  of  vaccination  in 
such  persons.  Thus,  HIV  infection  is  not 
included  as  a  contraindication  to  the 
vaccine. 

In  the  revised  materials,  persons  boro 
with  immunodeficiency  diseases  are 
included  among  those  for  whom  the 
vaccine  is  contraindicated. 

Because  MMR  vaccine  viruses  are  not 
spread  to  contacts,  it  is  safe  to  vaccinate 
children  and  adults  who  live  with 
persons  with  inununodeficiency 
diseases;  no  change  was  made  in  the 
materials  on  this  issue. 


(5)  Balance  of  document  in  presenting 
information  on  both  risks  of  disease  and 
risk  of  adverse  events  following 
vaccination 

Many  reviewers  suggested  that  the 
proposed  materials  understated  the  risk 
of  complications  and  severity  of  disease 
and  overstated  the  risks  of  vaccination. 
These  reviewers  suggested  that  the 
materials  include  information  on  the 
number  of  disease  cases  prior  to 
availability  of  the  vaccine,  that  the 
disease  incidence  has  been  greatly 
reduced  by  the  vaccine,  that  they  note 
that  the  risks  of  complications  of 
vaccine  are  much  lower  than  those 
associated  with  the  natural  virus 
infection,  and  that  where  the  materials 
cite  a  numerical  risk  of  a  certain 
complication  from  the  vaccine,  they 
should  cite  a  numerical  risk  of  that 
complication  following  natural  virus 
infection. 

CDC  Response:  CDC  acknowledges 
the  accuracy  of  these  comments,  and, 
where  space  allowed,  incorporated  most 
such  comments  in  the  revised  materials. 
The  new  materials  reflect  a  reasonable 
balance  between  the  risks  of  the 
diseases  and  the  risks  of  vaccination  to 
prevent  the  diseases. 

The  Secretary  has  determined  that 
this  fmal  rule  is  not  a  "major  rule"  under 
Executive  Order  12291.  Thus,  a 
regulatory  impact  analysis  is  not 
required  because  it  will  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more; 

(2)  Impose  a  major  increase  in  costs  or 
prices  for  consumers;  individual 
industries;  Federal,  state  or  local 
government  agencies;  or  geographic 
regions;  or 

(3)  Result  in  significant  adverse 
effects  on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  rule  does  not  require  a  regulatory 
flexibility  analysis  because  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
Costs  to  health  care  providers  will  not 
be  substantial  because  (1)  all  health- 
care providers  in  the  public  sector  will 
receive  the  materials  at  cost  to  the 
Federal  government  and  private  health- 
care providers  will  receive  "camera- 
ready"  copy,  and  (2)  private  health-care 
providers  may  develop  their  own 
materials  if  they  prefer. 

The  regulation  does  not  contain 
information  collection  requirements 
which  would  have  to  be  approved  by  the 
Office  of  Management  and  Budget  under 
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the  Paperwork  Reduction  Act.  Section 
321  of  Public  Law  99-660  waives  the 
Paperwork  Reduction  Act  for 
information  required  for  the  purpose  of 
carrying  out  Title  III  of  Public  Law  99- 
660,  The  National  Childhood  Vaccine 
Injury  Act  of  1986  as  amended  (42  U.S.C. 
300aa-l  et  seq.). 

List  of  Subjects  in  42  CFR  Put  110 

Child  Health,  Compensation. 
Immunization,  Vaccines,  Vaccine 
Compensation,  and  Vaccine  Information 
Requirements. 

For  reasons  stated  in  the  preamble, 
subchapter  J.  part  110,  subpart  A  of  Title 
42  of  the  Code  of  Federal  Regulations,  is 
added  as  set  forth  below. 

Dated:  May  3. 1991. 
James  O.  Mason, 
Assistant  Secretary  for  Health. 

Approved:  August  30, 1991. 
Louis  W.  Sullivan. 
Secretary. 

SUBCHAPTER  J— NATIONAL  VACCINE 
PROGRAM 

PART  110— INFORMATION  AND 
EDUCATION 

Subpart  A— Vaccine  Information  Materials 

Sec. 

110.101  Applicability  and  purpose. 

110.102  Definitions. 

110.103  Provision  of  vaccine  information 

materials. 

Appendix  A  to  Subpart  A— Vaccine 
Information  Materials 

Authority:  Title  XXI,  section  2126  of  the 
Public  hiealth  Service  Act,  as  added 
November  14. 1986.  Pub.L  99-660,  Title  III, 
section  311(a),  100  Stat.  3775,  and  amended 
December  22. 1987.  Pub.L.  100-203,  Title  IV, 
section  4302, 101  Stat.  1330-221  and  amended 
December  19, 1989.  Pub.L  101-239,  Title  VI, 
section  6601(p),  103  Stat.  2292  (42  U.S.C. 
300aa-26). 

§110.101    Applicability  and  purpose. 

These  regulations  require  health-care 
providers  to  furnish  written  vaccine 
information  before  administering  a 
particular  vaccine  set  forth  in  the 
Vaccine  Injury  Table.  Section  2126  of 
the  Public  Health  Service  Act  requires 
publication  in  the  Federal  Register  of  the 
vaccine  information  materials,  the 
content  of  which  is  hereby  attached  at 
appendix  A  to  this  subpart. 

§110.102    Definitions. 

As  used  in  this  subpart: 

Act  means  the  Public  Health  Service 
Act  as  amended. 

Advisory  Commission  on  Childhood 
Vaccines  means  the  Commission 
established  under  section  2119  of  the 
Act. 

Health-Care  Provider  means  any 
licensed  healthcare  professionaL 


organization,  or  institution,  whether 
public  or  private  (including  Federal, 
state,  and  local  departments,  agencies 
and  instnunentalities)  under  whose 
authority  a  vaccine  set  forth  in  the 
Vaccine  Injury  Table  is  administered. 

Legal  Representative  means  a  parent, 
legal  guardian,  or  other  individual 
authorized  under  state  law  to  consent  to 
immunization  of  a  child. 

Manufacturer  means  any  corporation, 
organization,  or  institution,  whether 
public  or  private  (including  Federal, 
state,  and  local  departments,  agencies, 
and  instrumentalities],  which 
manufactures,  imports,  processes,  or 
distributes  under  its  label  any  vaccine 
set  forth  in  the  Vaccine  Injury  Table. 
The  term  manufacture  means  to 
manufacture,  import,  process,  or 
distribute  a  vaccine. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  or  any 
other  officer  or  employee  to  whom  the 
Secretary's  authority  has  been 
delegated. 

Significant  aggravation  means  any 
change  for  the  worse  in  a  pre-existing 
condition  which  results  in  markedly 
greater  disability,  pain,  or  illness 
accompanied  by  substantial 
deterioration  of  health. 

State  means,  in  addition  to  the  several 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Republic  of  the  Marshall 
Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Virgin  Islands, 
and  American  Samoa. 

Vaccine  Injury  Table  means  the  table 
set  out  in  section  2114  of  the  Act. 

Vaccine-related  injury  or  death 
means  an  illness,  injury,  condition,  or 
death  associated  with  one  or  more  of  the 
vaccines  set  forth  in  the  Vaccine  Injury 
Table,  except  that  the  term  does  not 
include  an  illness,  injury,  condition,  or 
death  associated  with  an  adulterant  or 
contaminant  intentionally  added  to  such 
a  vaccine. 

§  1 10.103    Provision  of  vaccine  information 
materials. 

Vaccine  information  appearing  at  the 
end  of  this  subpart,  designated  as 
Appendix  A  to  this  subpart,  has  been 
developed  in  accordance  with  the 
requirements  of  section  2126  of  the  Act. 
Effective  August  15. 1992,  each  health- 
care provider  who  administers  a 
particular  vaccine  set  forth  in  the 
Vaccine  Injury  Table  shall  provide  a 
copy  of  the  relevant  information 
materials,  the  contents  of  which  appear 
in  Appendix  A  to  this  subpart,  to  any 
adult  to  whom  such  provider  intends  to 
administer  such  vaccine  and  to  the  legal 
representative  of  any  child  to  whom 


such  provider  intends  to  administer  such 
vaccine.  As  an  alternative,  health-care 
providers  may  provide  other  written 
materials  meeting  the  information 
requirements  of  the  law  and 
accompanying  regulations.  Such 
materials  shall  be  provided  prior  to  the 
administration  of  such  vaccine. 

Appendix  A  to  Subpart  A  Vaccine 
Information  Materials 

Diphtheria,  Tetanus,  and  Pertussis 
What  You  Need  to  Know 

The  name  of  the  state  might  be 
inserted  here. 

Pleased  read  this  pamphlet  before  you  or 
your  child  gets  a  vaccine! 

Before  vaccines  were  available,  most 
children  caught  pertussis.  Also,  hundreds  of 
people  became  ill  with  tetanus  each  year  and 
thousands  became  ill  with  diphtheria. 

The  benefits  of  the  vaccines  to  prevent 
these  three  diseases  are  greater  than  the 
possible  risks  for  almost  all  people.  A  person 
who  receives  vaccines  beneHts  from  the 
protection  they  provide.  When  many  people 
are  vaccinated,  everyone  benefits  because 
the  chance  for  spread  of  disease  is  reduced. 

These  diseases  may  cause  serious  health 
problems.  Therefore,  it  is  important  to  be 
protected  by  vaccine  shots.  Usually,  the 
vaccines  for  all  three  diseases  are  combined 
and  are  given  together  as  one  shot.  This  is 
called  the  DTP  vaccine.  DTP  vaccine  is 
usually  given  5  times  before  a  child  reaches 
age  7  years. 

Every  vaccine  has  risks  as  well  as  benefits.' 
Most  problems  that  happen  after  receiving 
vaccines  are  mild,  but  a  few  people  will  have 
a  serious  problem.  While  most  infants  and 
children  under  7  years  of  age  should  get  the 
DTP,  a  few  should  delay  getting  this  vaccine 
and  a  few  others  should  get  the  DT  vaccine 
(diphtheria  and  tetanus  vaccine]  instead. 
Another  tetanus  and  diphtheria  vaccine  (Td) 
is  used  to  protect  older  children  and  adults. 
Tetanus  vaccine  (T)  is  still  used  by  some 
doctors,  but  the  combined  Td  vaccine  is 
recommended  by  most  experts. 

This  pamphlet  tells  you  more  about: 
The  disease  diphtheria,  tetanus,  and 

pertussis — pages  2  &  3 
The  benefits  of  the  vaccines — page  3 
The  risk  of  the  vaccines — page  4 
When  your  child  should  routinely  gel 

vaccines — page  5 
When  your  child  should  delay  getting  or  not 

get  the  DTP  vaccine — pages  6  &  7 
What  to  look  for  and  to  do  after  the  shot — 
pages  8  &  9 

What  are  These  Diseases? 

Pertussis,  sometimes  called  whooping 
cough,  may  be  a  mild  or  serious  disease.  It  is 
very  easily  passed  from  one  person  to 
another.  Pertussis  can  cause  spells  of 
coughing  and  choking  that  make  it  hard  to 
eat,  drink,  or  breathe.  The  coughing  can  last 
for  several  weeks. 

The  information  on  pertussis  that  follows  is 
based  on  cases  that  were  reported  from 
doctors  and  health-care  providers.  In  recent 
years,  as  many  as  4,200  cases  of  pertussis 
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have  been  reported  yearly  in  the  United 
States  and  outbreaks  still  occur.  Many  cases 
including  those  with  less  serious  ilhiess  do 
not  get  reported. 

Pertussis  is  most  dangerous  to  babies 
(children  leu  than  1  year  old).  Even  with 
modem  medical  care,  complications  occur. 
About  half  of  the  babies  reported  to  have 
pertussis  are  so  sick  that  they  must  go  into 
the  hospital  As  many  as  16  out  of  100  babies 
with  pertussis  get  pneumonia,  and  as  many 
as  2  out  of  100  may  have  convulsions 
(seizures,  fits,  spasms,  twitching,  jerking,  or 
staring  spells).  About  1  baby  out  of  200  has 
brain  problems  that  may  last  all  his  or  her 
life.  About  1  out  of  every  200  babies  with 
pertussis  dies  of  it.  Serious  illness  is  less 
likely  in  older  children  and  adults. 

Diphtheria  is  a  very  serious  disease.  It  can 
make  a  person  unable  to  breathe,  cause 
paralysis  or  heart  failure.  About  1  out  of 
every  10  people  who  get  diphtheria  dies  of  it. 

Only  a  few  cases  of  diphtheria  were 
reported  in  the  United  States  during  the  past 
few  years.  This  is  mostly  because  people 
have  had  shots  to  protect  them. 

Tetanus,  sometimes  called  lockjaw,  is  a 
very  serious  disease  that  can  occur  after  a  cut 
or  wound  lets  the  germ  into  the  body. 
Tetanus  makes  a  person  unable  to  open  his 
or  her  mouth  or  swallow,  and  causes  serious 
muscle  spasms.  People  with  tetanus  usually 
have  to  stay  in  the  hospital  for  a  long  time.  In 
the  United  States,  tetanus  kills  3  out  of  every 
10  people  who  get  the  disease.  Since  1975, 
only  50  to  90  cases  of  tetanus  have  been 
reported  each  year. 

AlnKwt  no  cases  occur  in  children  or  young 
adults  because  children  and  young  adults 
have  taken  the  shots  and  are  usually 
protected 


What  About  the  Vaccines  and  Their  Benefits? 

The  vaccines  to  protect  children  younger 
than  7  years  old  against  all  3  diseases  are 
usually  given  together  as  one  shot.  This  is 
called  the  DTP  vaccine  (Diphtheria,  Tetanus, 
and  Pertussis).  Most  children  should  get  5 
DTP  shots  before  they  go  to  school.  Most 
babies  should  get  3  DPT  shots  by  6  months  of 
age. 

Three  or  more  DTP  shots  keep: 

•  70  to  90  children  out  of  100  frtwn  getting 
pertussis  if  exposed  to  it.  and  usually  protect 
the  child  through  the  elementary  school 
years.  The  others  who  have  had  the  DTP 
vaccine  but  get  pertussis  usually  have  a 
milder  illness  than  if  they  had  not  had  the 
vaccine. 

•  At  least  85  children  out  of  100  from 
getting  diphtheria  for  at  least  10  jrears. 

•  At  least  95  children  out  of  100  from 
getting  tetanus  for  at  least  10  years. 

Pertussis  vaccine  should  not  be  given  to  a 
few  children.  Other  vaccines  are  available  for 
these  children  and  for  adults: 

•  DT  vaccine  (Diphtheria  and  Tetanus]  is 
given  to  children  under  age  7  years  who 
should  not  receive  pertussis  vaccine. 

•  Td  vaccine  (Tetanus  and  diphtheria)  is 
specially  ntade  for  children  age  7  years  and 
older  and  for  adults. 

What  Are  the  Risks  of  These  Vaccines? 
DTP 

Most  children  have  little  or  no  problem 
from  the  DTP  shot.  Many  children  will  have 
fever  or  soreness,  swelling,  and  redness 
where  the  shot  was  given.  Usually  these 
problems  are  mild  and  last  1  to  2  days.  Some 
children  will  be  cranky,  drowsy,  or  not  want 
to  eat  during  this  time. 

Less  often — that  is,  following  1  DTP  shot  in 
100  to  1  shot  in  1000 — a  more  serious  problem 
can  happen: 


•  Crying  without  stopping  for  3  hours  or 
longer. 

•  A  temperature  of  105T  or  higher. 

•  An  unusual,  high-pitched  cry. 

Even  less  often — following  1  DTP  shot  in 
1.750— a  child  may  have: 

•  A  convulsion  (seizures,  fits,  spasms, 
twitching,  ierking.  or  staring  spells),  usually 
from  high  fever  that  may  happen  after  the 
shot. 

•  Shock -collapse  (become  blue  or  pale, 
limp,  and  not  responsive). 

Rarely,  brain  damage  that  lasts  for  the 
child's  life  has  been  reported  after  getting 
DTP.  However,  most  experts  now  agree  that 
DTP  has  not  been  shown  to  be  a  cause  of 
brain  damage.  If  DTP  ever  causes  brain 
damage,  then  such  an  event  would  be  reiy 
rare.  There  is  no  test  that  can  tell  in  advance 
if  your  child  will  have  any  of  these  problems 
following  DTP  vaccination. 

DT,  Td,  and  T 

DT,  Td,  and  T  vaccines  cause  few 
problems.  They  may  cause  mild  fever  or 
soreness,  swelling,  and  redness  where  the 
shot  was  given.  These  problems  usually  last 
for  1  to  2  days,  but  this  does  not  happen 
nearly  as  often  as  with  DTP  vaccine. 
Sometimes,  adults  who  get  these  vaccines  too 
often  can  have  a  lot  of  soreness  and  swelling 
where  the  shot  was  given. 

There  is  a  rare  chance  that  other  serious 
problems  or  even  death  could  occur  after 
getting  DTP.  Pertussis,  DT,  T,  or  Td.  Such 
problems  could  happen  after  taking  any 
medicine  or  after  receiving  any  vaccine. 

When  Should  Your  Child  Get  the  DTP 
Vaccines  and  Other  Vaccines? 

Below  are  all  of  the  vaccines  that  most 
infants  and  children  should  get  and  the  age 
when  most  experts  suggest  they  should  get 
each  dose  of  vaccine. 
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RECOMMENDED  SCHEDULE  OF  VACCINATIONS  FOR  ALL  CHILDREN 

Vaccine 

2  Months 

4  Months 

6  Months 

12  Months 

15  Months 

4-6  Years 

(Before 

School  Entry) 

DTP 

DTP 

DTP 

DTP 

DTP* 

DTP 

POUO 

. 

POUO 

POUO 

POUO* 

POUO 

MMR 

MMRt 

MMRt 

HIB 
Option  1§ 
Option  2§ 

HIB 
HIB 

HIB 
HIB 

1  IB 

HIB 

HIB 

Vaccine 

Birth 

1-2  Months 

4  Months 

6-18  Months 

HBV 

Option  1 
Option  2 

HBV 

HBV* 
HBV* 

HBV* 

HBV* 
HBV* 

DTP:  Diphtheria.  Tetanus,  and  Pertussis  Vaccine 

Polio:  Uve  Oral  Polio  Vaccine  drops  (OPV)  or  Killed  (Inactivated)  Polio  Vaccine  shots  (IPV) 

MMR:  Measles,  Mumps,  and  Rubella  Vaccine 

HIB:  Haemophilus  b  Conjugate  Vaccine 

HBV;  Hepatitis  B  Vaccine 

*  Many  experts  recommend  these  vaccines  at  18  months. 

t  In  some  areas  this  dose  of  MMR  vaccine  may  be  given  at  12  months. 

1  Many  experts  recommend  this  dose  of  MMR  vaccine  be  given  at  entry  to  middle  school  or  Junior  high. school. 

§  HIB  vaccine  is  given  In  either  a  4-dose  schedule  (1)  or  a  3-dose  schedule  (2),  depending  on  the  type  of  vaccine  used. 

*  Hepatitis  B  vaccine  can  be  given  simultaneously  with  DTP,  Polio,  MMR,  and  Haemophilus  b  Conjugate  Vaccine  at  the 
same  visit. 


Are  ilie  Benefits  of  the  Vaccines  Greater 
Than  the  Rislis? 

Yes.  for  almost  all  people. 

Children,  especially  infants,  who  catch 
pertussis  are  often  seriously  ill.  People  with 
diphtheria  or  tetanus  usually  are  seriously  ill. 
Most  people  who  have  had  3  or  more  shots  of 
DTP  are  protected  from  these  diseases  for 
many  years.  If  children  have  the  DTP  shots 
but  get  pertussis,  the  illness  is  usually  milder 
than  if  they  had  not  had  the  shots.  The 
number  of  children  who  have  had  a  serious 
problem  after  receiving  DTP  is  unknown,  but 
is  probably  very  small. 

Experts  believe  that  most  children  should 
receive  DTP  shots.  If  a  child  should  not 
receive  DTP.  the  child  should  usually  receive 
DT.  After  reading  this  pamphlet  and  talking 
with  your  doctor  or  nurse,  you  can  decide 
together  what  is  best  for  your  child. 

When  Should  a  Shot  be  Delayed? 

There  are  several  reasons  for  a  child  to 
delay  getting  the  DTP  shot.  If  the  child: 

•  Is  sick  with  something  more  serious  than 
a  minor  illness  such  as  a  common  cold,  delay 
the  vaccination  until  your  child  is  better. 

•  Has  ever  had  a  convulsion  or  other  brain 
problem  or  seems  not  to  be  developing 
normally  (until  it  is  clear  that  your  child  is 


not  getting  worse  or  having  more 
convulsions). 

Such  children  should  be  carefully 
examined  by  a  doctor  before  a  decision  is 
made. 

If  your  child  is  sick  or  if  you  are  not  sure  if 
a  shot  should  be  delayed,  talk  to  your  doctor 
or  nurse.  Then  you  can  decide  together  what 
is  best  for  your  child. 

When  Should  the  DTP  Vaccine  Not  be  Given? 

Your  child  should  not  get  another  DTP  shot 
if  any  of  the  problems  listed  below  happened 
after  an  earlier  DTP  and  had  no  other 
obvious  cause.  Talk  with  your  doctor  or  nurse 
about  any  of  these  problems. 

•  Serious  problems  of  the  brain  within  7 
days  after  getting  DTP. 

•  Serious  allergic  problem  (swelling  in  the 
mouth,  throat,  or  face,  or  difficulty  breathing) 
within  a  few  hours  after  getting  DTP. 

•  The  presence  of  a  brain  problem  that  is 
getting  worse,  such  as  uncontrolled 
convulsions. 

Many  experts  believe  that  a  child  should 
not  get  another  DTP  shot  if  any  of  the 
problems  listed  below  happened  after  an 
earlier  DTP  shot  and  had  no  other  obvious 
cause.  However,  for  some  children,  the 
benefits  outweigh  the  risks.  Talk  with  your 
doctor  or  nurse  about  any  of  these  problems. 


•  Temperature  of  105T  or  higher  within  2 
days  after  getting  DTP. 

•  Shock-collapse  (becoming  blue  or  pale, 
limp  and  not  responsive)  within  2  days  after 
getting  DTP. 

•  Convulsion  within  3  days  after  getting 
DTP. 

•  Crying  that  cannot  be  stopped  and  which 
lasts  for  more  than  3  hours  at  a  time  within  2 
days  after  getting  DTP. 

If  you  know  or  think  that  any  of  these 
problems  happened  after  getting  DTP,  tell  a 
doctor  or  nurse  before  that  child  receives 
another  DTP  or  any  other  vaccine.  If  a  child 
should  not  be  given  DTP,  usually  the  child 
should  get  DT  vaccine  instead. 

Should  Pregnant  Women  Receive  Td? 

Babies  bom  under  unclean  conditions  to 
women  who  have  no  protection  against 
tetanus  have  an  increased  risk  of  getting 
tetanus  as  newborns.  This  can  be  prevented 
by  giving  Td  vaccine  to  women.  Women  who 
have  not  received  Td  or  T  earlier  should  be 
given  the  vaccine  when  they  are  pregnant. 

Td  and  T  vaccines  are  not  known  to  cause 
special  problems  for  pregnant  women  or  their 
unborn  babies.  While  doctors  usually  do  not 
recommend  giving  any  drugs  or  vaccines  to 
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pregnant  women,  a  pregnant  woman  who 
needs  Td  vaccine  should  get  it. 

Which  Children  May  be  More  Likely  to  Have 
a  Convulsion  After  Receiving  DTP? 

The  chance  of  a  child  having  a  convulsion 
with  fever  sifter  receiving  DTP  vaccine  is  up 
to  9  times  greater  if  the  child  has  had  a 
convulsion  before.  It  is  about  3  times  greater 
if  the  child's  brother,  sister,  or  parent  has 
ever  had  a  convulsion. 

Most  experts  agree  that  unless  the 
convulsion  occurred  within  3  days  after 
getting  DTP  vaccine,  children  who  have  had  a 
convulsion  should  still  get  the  DTP  vaccine. 
Also  children  who  have  a  family  member 
who  has  had  a  convulsion  should  get  the  DTP 
vaccine. 

It  is  usually  the  fever  that  causes  the 
convulsion.  Most  experts  believe  that 
convulsions  with  fever  do  not  cause  any 
permanent  damage  to  the  child. 

Be  sure  to  tell  the  doctor  or  nurse  who  is 
giving  the  shot  abou^  any  history  of 
convulsions.  Talk  with  them  about  the 
medicines  or  other  measures  to  reduce  fever 
and  soreness  from  the  vaccines. 

What  To  Look  For  and  To  Do  After  The  Shot 

Talk  with  the  doctor  or  nurse  who  gives  the 
shot  about  taking  medicines  or  other 
measures  to  reduce  fever  and  soreness  from 
the  vaccine. 

This  pamphlet  lists  the  problems  (on  pages 
4.  7.  and  8]  that  may  occur  after  receiving 


DTP  or  other  shots  for  diphtheria,  tetanus,  or 
pertussis. 

As  with  any  serious  medical  problem,  if  the, 
person  has  a  serious  or  unusual  problem  after 
getting  the  vaccine,  CALL  A  DOCTOR  OR 
GET  THE  PERSON  TO  A  DOCTOR 
PROMPTLY. 


Jf  you  or  your  child  does  have  a 


reaction  to  the  vaccine,  you  can  help  your 
doctor  by  writing  down  exactly  what 
happened. 

Use  this  form  or  Wiite  on  a  piece  of  paper 
exactly  what  happened,  what  day  it 
happened,  and  the  time  it  happened. 

Type  of  Vaccine  and  Date  Received: 


Problems 
Started 


Day  and  Time  Problem 


Have  the  Problem  Reported: 
The  Public  Health  Service  is  interested  in 


finding  out  if  any  serious  problems  may  be 
related  to  DTP,  Pertussis,  DT.  T,  or  Td 
vaccines,  especially  those  that  occur  within  4 
weeks  after  the  shot. 

If  you  believe  that  the  person  receiving  the 
vaccine  had  a  serious  problem  or  died 
because  of  the  shot: 

Call  this  number 

And  ask  the  doctor  or  health  department  to 
report  the  problem  on  a  Vaccine  Adverse 
Event  Report  form. 

If  you  think  the  problem  was  not  reported, 
you  should  report  the  problem  yourself.  You 
can  get  the  form  by  calling  this  toll-free 
number  l-aOO-822-7967. 

Get  Information  About  Possible  Help: 

A  U.S.  government  program  provides 
compensation  for  some  persons  injured  by 
vaccines.  For  more  information,  call  this  toll- 
free  number— 1-800-338-2382  OR  contact: 
The  U.S.  Claims  Court,  717  Madison  Place, 
NW  Washington,  DC  20005,  (202)  633-7257 

What  Vaccines  Does  Your  State  Require? 

To  protect  as  many  children  as  possible 
from  these  diseases,  all  states  require  certain 
vaccines  before  the  child  goes  to  child-care  or 
school.  Ask  your  doctor  or  nurse  what 
vaccines  your  state  requires. 

Department  of  Health  and  Human  Services, 
Public  Health  Service,  Centers  for 
Disease  Control 
DTP  00/00/91 
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WOCaME  AOMNSnWTION  REOOR) 

\ 

Th«  doctor  or  cUrtic  may  keep  this  record  in  your  medical  file  or  your  child's  medical  file.  They  wiD  record  what  vaccine  was  given,  when  the 
vaccine  was  given,  the  name  of  the  company  that  made  the  vaccine,  the  vaccine's  special  lot  numtser,  the  signature  and  title  of  the  person  who 
gave  the  vaccine,  artd  ttte  address  wtiere  the  vaccine  was  given. 

1  have  read  or  have  had  exptairted  to  me  the  information  in  this  pamphlet  atxxjt  diphtheria,  tetanus  (locfc-iaw),  arxl  pertussis  (wtwoping  cough) 

>  and  DTP,  Pertussis,  OT,  Td,  and  Tetanus  vaccines.  I  have  had  a  chance  to  ask  questxxis  that  were  answered  to  my  satisfaction.  I  believe  I 
I  the  benefHs  and  risks  of  the  DTP,  Pertussis,  OT,  Td,  and  Tetanus  vaccines  and  ask  that  the  vaccine  checked  befow  be  given  to  me  cr  to 
the  person  named  betow  for  wtxMn  I  am  aultwrized  to  rrtake  Ms  request* 
Vaccine  to  be  given:         DTP  D     Pertussis  D      DT  D      Td  D        Tetanus  D 


Information  about  person  to  receive  vaccine  {Please  print.)      . 

=— == 

Nanrw:          Last                   First                Middle  InWal 

Birthdate 

Age 

Address;       Street 

aty 

County 

State 

Zip 

SHjnakir*  o«  person  to  reoeiv*  vaodne  or  person  authorized  to  make  the  request  (parent  or  guardian): 


Date: 


OTP0(V0(V9O 


OMc/Oflice  Addresst 


Date  Vaocine  Administsred: 
Vaccine  Manufacturer 

Vaccine  Lot  Number  

Site  of  Injectfon:  


Signature  of  Vaodrm  Administrator 
Title  of  Vaccine  Administrator  


Measles.  Mumps,  and  Rubella 
What  You  Need  to  Know 

The  name  of  the  state  might  be  inserted 
here. 

Please  read  this  pamphlet  before  you  or  your 
child  gets  a  vaccine! 

Before  vaccines  were  available  to  protect 
against  measles,  mumps,  and  rubella,  nearly 
everyone  caught  these  diseases  while 
growing  up.  The  use  of  vaccines  against  these 
diseases  has  greatly  reduced  the  number  of 
people  getting  these  illnesses. 

The  benefits  of  the  vaccines  to  prevent 
these  three  diseases  are  greater  than  the 
possible  risks  for  almost  all  people.  A  person 
who  receives  vaccines  benefits  from  the 
protection  they  provide.  When  many  people 


are  vaccinated,  everyone  benefits  because 
the  chance  for  spread  of  disease  is  reduced. 

Serious  health  problems  are  caused  by 
these  diseases.  Therefore,  it  is  important  to 
be  protected  by  the  vaccines.  Usually, 
vaccines  for  all  3  diseases  are  combined  and 
are  given  together  as  1  shot,  called  the  MMR 
vaccine.  Usually  it  is  given  2  times,  first  at  IS 
months  of  age  and  again  before  school  entry 
(4  to  6  years  of  age),  or  before  entering 
middle  school  or  junior  high  school. 

Every  vaccine  and  medicine  has  both 
benefits  and  risks.  Most  problems  that  occur 
after  vaccines  are  mild,  but  a  few  people  may 
have  a  serious  problem.  While  most  people 
should  get  MMR.  a  few  people  should  not 
and  a  few  others  should  delay  getting  the 
vaccine. 


This  pamphlet  tells  you  more  about: 
The  diseases  measles,  mumps,  and  rubella — 

pages  2  &  3 
The  benefits  of  the  vaccines — page  3 
The  risks  of  the  vaccines — pages  4  &  5 
When  your  child  should  routinely  get 

vaccines — page  6 
When  the  vaccines  should  be  delayed  or  not   ■ 

be  given — page  7 
What  to  look  for  and  to  do  after  the  shot — 

pages  8  &  9 

What  Are  These  Diseases? 

Measles  is  a  serious  disease.  It  is  very 
easily  passed  from  one  person  to  another.  It 
causes  a  high  fever,  cough,  and  a  rash  and 
lasts  for  1  to  2  weeks.  In  recent  years.  3.000  to 
28,000  cases  of  measles  have  been  reported 


UMI 


Federal  Register  /  Vol.  56.  No.  199  /  Tuesday.  October  15,  1991  /  Rules  and  Regulations       51813 


yearly  in  the  United  States  and  outbreaks 
still  occur.  One  out  of  every  10  children  who 
catch  measles  will  also  have  an  ear  infection 
or  pneumonia. 

Measles  can  also  cause  an  infection  of  the 
brain  that  could  lead  to  convulsions 
(seizures,  fits,  spasms,  twitching,  jerking,  or 
staring  spells),  hearing  loss,  and  mental 
retardation.  This  happens  to  about  1  out  of 
every  1,000  children  reported  to  have  the 
disease.  In  the  United  States,  1  child  out  of 
every  500  to  10,000  who  gets  measles  dies 
from  it. 

Babies  and  adults  who  catch  measles  are 
often  much  sicker  and  are  more  likely  to 
suffer  longer  or  die  than  elementary  school 
children  and  teenagers  with  measles. 

Mumps  causes  fever,  headache,  and 
swollen,  painful  glands  under  the  jaw. 
Mumps  sometimes  can  be  a  very  serious 
disease.  It  lasts  for  several  days  and  it  is 
easily  passed  from  person  to  person.  In 
recent  years,  4,500  to  13,000  cases  of  mumps 
have  been  reported  each  year  in  the  United 
States  and  outbreaks  still  occur. 

Mumps  can  cause  a  mild  inflammation  of 
the  coverings  of  the  brain  and  spinal  cord 
(meningitis)  in  about  1  person  in  every  10 
who  get  it.  Swelling  or  inflammation  of  the 
brain  is  reported  in  about  1  case  out  of  every 
200.  Before  there  was  a  mumps  vaccine,  many 
children  had  hearing  loss  caused  by  mumps. 
About  1  out  of  every  4  teenage  or  adult  males 
with  mumps  will  have  a  painful  swelling  of 
the  testicles  for  several  days.  This  usually 
does  not  make  the  person  unable  to  father 
children. 

Teenagers  and  adults,  especially  males, 
who  catch  mumps  are  often  much  sicker  and 
more  likely  to  suffer  longer  than  children  do. 

Rubella  is  also  called  German  measles.  In 
recent  years,  only  a  few  hundred  cases  of 
rubella  were  reported  each  year.  It  is  usually 
a  mild  disease  that  lasts  for  a  short  time.  BUT 
if  a  pregnant  woman  catches  the  disease, 
rubella  is  very  dangerous  to  her  unborn  baby. 
Up  to  half  of  the  women  who  catch  rubella 
when  they  are  pregnant  will  lose  their  babies 
or  have  babies  born  with  heart  disease,  or 
babies  who  will  be  blind  or  deaf,  or  who 
have  problems  with  learning.  In  the  United 
Slates,  before  there  was  a  rubella  vaccine, 
many  thousands  of  babies  with  these  serious 
health  problems  were  born  to  mothers  who 
caught  rubella  while  they  were  pregnant. 

People  who  catch  rubella  usually  have  mild 
fever,  swollen  glands  in  the  neck,  and  a  rash 
that  lasts  up  to  3  days.  Rubella  may  cause 
soreness  in  the  joints  and  swelling  of  the 
joints  (arthritis).  This  may  happen  in  up  to  70 
out  of  every  100  women.  Usually  this  lasts 
only  for  a  week  or  two  but  in  rare  cases  it 
may  last  for  months  or  years,  or  may  come 
and  go. 

People  who  do  not  get  the  rubella  vaccine 
are  in  danger  of  catching  rubella  and  passing 
it  on  to  a  pregnant  woman.  About  1  out  of 


every  10  women  in  the  United  States  is  not 
protected  against  rubella. 

What  About  The  Vaccines  and  Their 
Benefits? 

The  vaccines  to  protect  against  all  3 
diseases  are  usually  given  together  in  1  shot, 
called  the  MMR  vaccine.  One  MMR  shot 
protects  90  to  98  people  out  of  every  100 
against  measles,  mumps,  and  rubella  if  they 
get  the  vaccine  at  the  right  age.  Usually  a 
child  gets  the  first  MMR  at  15  months  of  age, 
but  sometimes  it  should  be  given  at  12 
months  of  age,  or  even  earlier  during  an 
outbreak.  To  protect  the  few  children  not 
protected  by  the  first  MMR,  a  second  MMR  is 
recommended  when  a  child  enters  school  for 
the  first  time  or  when  a  child  enters  middle 
school  or  junior  high  school. 

These  vaccines  protect  nearly  all  people  for 
a  very  long  time,  probably  for  life.  However, 
if  an  outbreak  of  measles  occurs,  doctors  may 
recommend  a  second  MMR  shot.  Teenagers 
and  adults  who  do  not  know  if  they  are 
protected  against  these  diseases  should  ask 
their  doctor  or  clinic  about  getting  the  MMR. 

What  Are  the  Risks  of  These  Vaccines? 

Most  people  who  get  the  MMR  vaccine  will 
not  have  a  problem.  Others  will  have  minor 
problems,  such  as  a  sore  or  red  arm  that  lasts 
for  1  to  2  days.  Rarely,  a  person  may  have  a 
serious  problem. 

If  you  or  your  child  receives  the  MMR. 
there  is  a  chance  that  any  of  the  problems 
listed  below  could  happen.  If  problems  occur, 
they  almost  always  happen  after  the  first 
shot.  If  you  or  your  child  receives  only  the 
measles  vaccine,  or  the  mumps  vaccine,  or 
the  rubella  vaccine,  you  should  only  look  for 
the  problems  listed  for  the  vaccine  received. 

MUd  or  Moderate  Problems  From  the 
Vaccines 

MEASLES  VACCINE: 

•  A  rash  may  occur  from  1  to  2  weeks  after 
receiving  the  measles  vaccine.  About  S 
children  out  of  every  100  will  get  a  rash, 

•  A  fever  of  103  °F  or  higher  after  receiving 
the  first  shot  of  measles  vaccine,  even  though 
the  child  may  not  act  sick.  About  5  to  IS 
young  children  out  of  every  100  who  receive 
the  vaccine  get  such  a  fever.  This  could 
happen  from  1  to  2  weeks  after  receiving  the 
vaccine  and  usually  lasts  1  or  2  days.  The 
fever  occurs  less  often  after  a  second  shot. 

MUMPS  VACCINE: 

•  A  little  swelling  of  the  glands  in  the 
cheeks  and  under  the  jaw  that  lasts  for  a  few 
days.  This  could  happen  from  1  to  2  weeks 
after  getting  the  mumps  vaccine.  Tliis 
happens  rarely. 

RUBELLA  VACCINE: 

•  Swelling  of  the  lymph  glands  in  the  iieck 
or  a  rash  that  lasts  1  or  2  days.  This  could 
happen  1  to  2  weeks  after  getting  the  rubella 


vaccine  in  about  1  child  out  of  every  7  who 
get  the  vaccine. 

•  Mild  pain  or  stiffness  in  the  joints  that 
may  last  up  to  3  days.  This  could  happen 
from  1  to  2  weeks  after  getting  the  shot.  This 
problem  happens  to  about  1  child  out  of  every 
100  who  get  the  shot  and  to  about  25  adults 
out  of  every  100.  Women  have  this  problem 
more  than  men  and  it  may  happen  in  up  to  40 
women  out  of  every  100.  Rarely,  pain  or 
stiffness  can  last  for  months  or  longer  and 
can  come  and  go. 

•  Painful  swelling  of  the  joints  (arthritis) 
happens  to  fewer  than  1  child  out  of  every 
100  who  get  the  rubella  vaccine.  About  10 
adults  out  of  every  100  can  also  have  this 
problem,  which  usually  lasts  a  few  days  to  a 
week.  Rarely,  this  swelling  has  been  reported 
to  last  longer,  or  to  come  and  go.  Damage  to 
the  joints  is  very  rare. 

•  Pain  or  numbness,  or  "pins  and  needles" 
feeling  in  the  hands  and  feet  that  lasts  for  a 
short  time.  This  happens  rareily. 

More  Serious  Problems  From  these  Vaccines 

•  Children  6  months  through  6  years  of  age 
who  get  the  vaccines  can,  in  rare  cases,  have 
a  brief  convulsion  (fits,  seizures,  spasms, 
twitching,  jerking,  or  staring  spells).  This 
usually  occurs  1  to  2  weeks  later,  and  usually 
comes  from  the  fever  caused  by  the  measles 
vaccine.  Very  rarely,  hearing  loss  has  been 
reported,  but  it  is  not  known  whether  hearing 
loss  is  ever  caused  by  these  vaccines.  Very 
rarely,  a  person  can  have  inflammation  of  the 
brain  after  receiving  the  vaccine.  This  usually 
clears  up  completely.  These  brain  problems 
have  been  reported  to  happen  about  1  time 
for  every  million  MMR  shots  given. 

•  There  is  a  rare  chance  that  other  serious 
problems  and  even  death  could  occur  after 
getting  the  vaccines.  Such  problems  could 
happen  after  taking  any  medicine  or  after 
receiving  any  vaccine. 

Are  the  Benefits  of  the  Vaccines  Greater 
Than  The  Risks? 

Yes,  for  almost  all  people. 

These  diseases  make  some  people  very  ill. 
Almost  all  people  who  get  the  vaccines  are 
protected  from  these  diseases.  A  small 
number  of  people  have  problems  after  getting 
the  vaccines.  The  problems  that  may  happen 
after  receiving  the  vaccine  occur  much  less 
often  than  when  a  person  has  the  disease. 

Experts  believe  that  most  people  should 
receive  these  vaccines.  After  reading  this 
pamphlet  and  talking  with  your  doctor  or 
nurse,  you  can  decide  whether  there  is  any 
reason  for  you  or  your  child  to  delay  getting 
or  not  getting  the  vaccine. 

When  Should  Your  Child  Get  The  MMR 
Vaccines  and  Other  Vaccines? 

Below  are  all  of  the  vaccines  that  most 
infants  and  children  should  get  and  the  age 
when  most  experts  suggest  they  should  get 
each  dose  of  vaccine. 
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RECOFiMENDED  SCHEDULE  OF  VACCINATIONS  FOR  ALL  CHILDREN 

Vaccine 

2  Months 

4  Months 

6  Months 

12  Months 

15  Months 

4-6  Years 

(Before 

School  Entry) 

DTP 

DTP 

DTP 

DTP 

DTP* 

DTP 

POUO 

POUO 

POUO 

POUO* 

POUO 

MMR 

MMRt 

MMR1 

HIB 
Option  1J 
Option  2§ 

HIB 
HIB 

HIB 
HIB 

HIB 

HIB 

HIB 

- 

Vaccine 

Birth 

1-2  Months 

4  Months 

6-18  Months 

HBV 

Option  1 
Option  2 

HBV 

HBV* 
HBV* 

HBVt 

HBVt 
HBVt 

DTP:  Diphtheria,  Tetanus,  and  Pertussis  Vaccine 

Polio:  Uve  Oral  Polio  Vaccine  drops  (OPV)  or  Killed  pnactivated)  Polio  Vaccine  shots  (IPV) 

MMR:  Measles,  Mumps,  and  Rutsella  Vaccine 

HIB:  Haemophilus  b  Conjugate  Vaccine 

HBV:  Hepatitis  B  Vaccine 

*  Many  experts  recommend  these  vaccines  at  18  months. 
t  In  some  areas  this  dose  of  MMR  vaccine  may  be  given  at  12  months. 

1  Many  experts  recommend  this  dose  of  MMR  vaccine  be  given  at  entry  to  middle  school  or  junior  high  school. 
§  HIB  vaccine  is  given  in  either  a  4-dose  schedule  (1)  or  a  3-dose  schedule  (2),  depending  on  tt>e  type  of  vaccine  used. 
%  Hepatitis  B  vaccine  can  be  given  simultaneously  with  DTP,  Polio,  MMR,  and  Haemophilus  b  Conjugate  Vaccine  at  the 
same  visit 


When  Should  the  Vaccines  Be  Delayed  or  Not 
Be  Given? 

There  are  several  reasons  some  people 
may  need  to  delay  getting  the  MMR  vaccine 
or  not  get  the  shot  at  all.  These  reasons  also 
apply  to  measles  vaccine,  mumps  vaccine, 
and  rubella  vaccine. 

Tell  the  doctor  or  nurse  if  the  person  who  is 
going  to  get  the  vaccine: 

•  Is  sick  with  something  more  serious  than 
a  minor  illness  such  as  a  conunon  cold.  Delay 
the  vaccination  until  the  person  is  better. 

•  Has  ever  had  an  allergy  problem  after 
eating  eggs  that  was  serious  enough  to 
require  the  attention  of  a  doctor.  This  does 
not  matter  if  the  person  is  only  receiving  the 
rubella  vaccine. 

•  Has  had  an  allergy  problem  to  an 
antibiotic  called  neomycin  so  serious  that  it 
required  treatment  by  a  doctor. 

•  Is  bom  with  or  develops  any  disease  that 
makes  it  hard  for  the  body  to  fight  infectioa 
such  as  cancer,  leukemia,  lymphoma  (cancer 
of  the  lymph  glands). 

•  Is  taking  special  cancer  treatments  such 
as  x-rays  or  drugs,  or  is  taking  other  drugs 
such  as  prednisone  or  steroids  that  make  it 
hard  for  the  body  to  fight  infection. 

•  Has  received  gamma  globulin  during  the 
past  3  months. 

•  Is  pregnant  or  thinks  she  is  pregnant. 
All  people  who  do  not  get  the  vaccine 

because  of  one  of  the  reasons  listed  above 
should  check  again  with  the  doctor  or  nurse 
about  getting  the  vaccines  at  a  later  time. 


Should  Pregnant  Women  Receive  the 
Vaccines? 

Women  who  are  pregnant,  who  think  they 
are  pregnant,  or  who  might  get  pregnant  in 
the  next  3  months,  should  not  get  MMR  or 
other  vaccines  for  measles,  mumps,  or 
rubella.  This  is  recommended  even  though 
these  vaccines  are  not  known  to  cause 
problems  for  pregnant  women  or  their  unborn 
babies.  It  is  safe,  however,  to  give  a  shot  to  a 
child  whose  mother  is  pregnant 

If  a  woman  is  pregnant  and  does  not  luiow 
if  she  is  protected  against  rubella,  she  should 
tell  her  doctor.  A  woman  who  receives  any  of 
these  vaccines  should  not  get  pregnant  for  the 
next  3  months.  A  woman  who  needs 
protection  against  any  of  these  diseases 
should  be  given  the  vaccines  right  after  her 
baby  is  bom. 

Which  People  May  Be  More  Likely  To  Have 
A  Convulsion  After  Receiving  MMR? 

The  chance  of  a  child  having  a  convulsion 
with  fever  after  receiving  measles  vaccine  is 
small.  However,  the  risk  is  up  to  S  times 
greater  if  the  child  has  ever  had  a  convulsion 
before.  It  is  also  greater  if  the  child's  brother, 
sister,  or  parent  lias  ever  had  a  convulsion. 

Most  experts  agree  that  people  who  have 
had  a  convulsion  should  still  get  the  MMR 
vaccine.  Also,  people  who  have  a  family 
member  who  has  had  a  convulsion  should  get 
the  MMR  vaccine. 

The  overall  chanoe  of  convulsion  after 
getting  the  vaccine  is  still  rare.  It  is  usually 


the  fever  that  causes  the  convulsion.  Most 
experts  believe  that  convulsions  with  fever 
do  not  cause  any  permanent  damage  to  the 
child. 

Be  sure  to  tell  the  doctor  or  nurse  who  is 
giving  the  shot  about  any  history  of 
convulsions.  Talk  with  them  about  medicines 
or  other  ways  you  can  reduce  fever  from  the 
shot. 

If  there  was  a  problem  after  receiving  the 
first  MMR  or  separate  shots  for  measles, 
mumps,  or  rubella,  be  sure  to  tell  the  doctor 
or  nurse  before  receiving  a  second  shot  of  the 
vaccine. 

What  To  Look  For  and  To  Do  After  the  Shot 

Talk  with  the  doctor  or  nurse  who  gives  the 
shot  about  medicines  or  other  ways  you  can 
treat  fever  from  the  vaccine. 

This  pamphlet  lists  the  problems  (on  pages 
4,  5,  7.  and  8)  that  may  occur  after  receiving 
MMR  or  other  shots  for  measles,  mumps,  or 
rubella. 

As  with  any  serious  medical  problem,  if  the 
person  has  a  serious  or  unusual  problem  after 
getting  the  vaccine.  CALL  A  DOCTOR  OR 
GET  THE  PERSON  TO  A  D(XrrOR 
PROMPTLY. 

If  you  or  your  child  does  have  a  reaction  to 
the  vaccine,  yon  can  help  your  doctor  by 
writing  down  exactly  wliat  happened. 

Use  this  form  or  write  on  a  piece  of  paper 
exactly  what  happened,  what  day- it 
happened,  and  the  time  it  happened. 
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Type  of  Vacdne  and  Date  Received: 

Problems . 

Day  and  Time  Problem  Started    


Have  the  Problem  Reported; 

The  Public  Health  Service  is  interested  in 
finding  out  if  any  serious  problems  may  be 

ll 


related  to  MMR.  measles-rubella,  measles, 
mumps,  or  rubella  vaccines,  especially  those 
that  occur  within  4  weeks  after  the  shot. 

If  you  believe  that  the  person  receiving  the 
vaccine  had  a  serious  problem  or  died 
because  of  the  shot: 

Call  this  number 

And  ask  the  doctor  or  health  department  to 
report  the  problem  on  a  Vaccine  Adverse 
Event  Report  form. 

If  you  think  the  problem  was  not  reported, 
you  should  report  the  problem  yourself.  Yon 
can  get  the  form  t>y  calling  this  toll-free 
number  1-600-S22-7967. 

Get  Information  About  Possible  Help: 

A  US.  government  program  provides 

WOCIC  MMNSTrnnON  RBOGRD 


compensation  for  some  persons  injured  by 
vaccines.  For  more  information,  call  this  toll- 
free  number— 1-«00-338-2382  OR  contact; 
The  U.S.  Claims  Court.  717  Madison  Place. 
NW.  Washington.  DC  20005.  (202)  633-7257. 
What  Vaccines  Does  Your  State  Require? 
To  protect  as  many  children  as  possible 
from  these  disease*,  all  states  require  certain 
vaccines  before  the  child  goes  to  childcare  or 
school.  Ask  your  doctor  or  nurse  what 
vaccines  your  state  requires. 

Department  of  Health  and  Human  Services. 
Public  Health  Service.  Centers  for 
Disease  Control 
MMR  00/00/91 


Th.  doctof  Of  clinic  may  kMp  this  racord  in  your  mviicti  fils  or  your  ohlltf^  rnmiiuM  «)•.  Th«y  will  r»cof4  wtw  «MCi 
v«oc.n«  wM  9ivwi,  m«  nam*  of  th»  company  that  mad*  th*  vaccina,  th*  vaoc<n*-s  spKH*)  lot  r>un>t>*r  tw  stanatura 
gav*  th*  vaeein*.  and  th*  addr*s«  wh*ra  th*  vaocin*  was  oiv*n. 


n*  wa*  g/!*t*.  whan  th* 
and  titl*  a(  th*  parson  who 


m..^  mump.,  and  ,»t>««.v«x»n.^  I  »«^  h«l  a  ehanc*  to  aak  qo«rtior»  •«  «^  .r—,«l  to  my  ,rt„«*on.  I  b*.v*  1  ynder«.nd  th* 

»acan*  tttmdna  batow  b*  0n«n  to  m*  or  to  Ih*  purmon 


»)*o*fits  and  risks  of  th*  MMa  mMstes,  mumps,  and  rubella  vacortea  and  ask  that  the 
nantad  twtow  for  whom  I  am  authorized  to  mrtts  thia  rw|uesf 


Vaeon*  to  t>«  Qtvsn  MMR  O  Maasiet  and  Rutwtia  D  Measiea  □  Mumpt  O  Rubella  D 

Intormation  aoout  person  to  r*o*iv*  vaccin*  (Pl*asa  print) 


t.ast 


Rrst 


Middt*  Initial 


Slr**t 


Oty 


Coufity 


arthdal* 


Stai* 


agnabire  of  pwaon  to  rwatv*  vaocin*  or  parson  aulhortzwl  to  mafc*  Ih*  raquast 


A8» 


Zip 


(p*r*m  or  guardian): 


Oat*: 


MMR  00/00/90 


FvCMoaMaUM 


CNnhVOffic*  Addisss: 


Oal*  WKcin*  Administerad: 

\*odn*  ManutactufBT  

Vacdna  L«  f*jmtiar  

Sh*  of  Injection.  ^^^^^^^ 


Signatur*  of  Vaocin*  Mrrtlnisirator: 
TiH*  of  Vaccine  Mmirtistrator  


Polio  " 

What  You  Need  to  Know 

The  name  of  the  state  might  be  inserted 
here. 

Please  read  this  pamphlet  before  you  or 
your  child  gets  a  dose  of  vaccine! 

As  recently  as  the  1950s,  polio  was  a 
common  disease  in  the  United  States.  Parents 
feared  this  disease  for  good  reasons.  In  1952, 
more  than  20.000  people  were  paralyzed  by 
polio.  Because  children  and  adults  now 
receive  vaccines,  there  are  only  a  few  cases 
of  polio  each  year  in  the  United  States. 

The  benefit  of  polio  vaccine  is  greater  than 
any  possible  risks  for  almost  all  people.  A 
person  who  receives  vaccines  benefits  from 
the  protection  they  provide.  When  many 


people  are  vaccinated,  everyone  benefits 
because  the  chance  of  spreading  the  disease 
is  reduced. 

Every  vaccine  and  medicine  has  risks  as 
well  as  benefits.  Most  vaccine  reactions  are 
mild.  But  a  few  people  may  get  very  sick  after 
getting  vaccines.  Some  should  not  get  the 
polio  vaccine  or  should  delay  getting  it. 
There  are  2  kinds  of  vaccines  that  can 
protect  you  or  your  child  against  polio.  Read 
this  pamphlet  before  you  or  your  child  gets 
the  vaccine.  Talk  it  over  with  your  doctor  or 
nurse.  Theit.  together,  you  can  decide  what  is 
best  for  you  or  your  child. 
This  pamphlet  tells  you  more  about: 
The  disease  polio — page  2 
The  benefits  of  the  vaccines — page  3 
The  risks  of  the  vaccines — page  4 


When  your  child  should  routinely  gel 
vaccines — page  5 

When  the  vaccines  should  be  delayed  or 
not  be  given — page  7 

What  to  look  for  and  to  do  after  getting  the 
polio  vaccine — pages  8  &  9 

What  is  Polio? 

Polio  is  a  very  dangerous  disea.se  caused 
by  a  virus.  Some  children  and  adults  who  get 
a  serious  case  of  polio  become  paralyzed. 
This  means  that  they  are  unable  to  move 
parts  of  their  bodies.  They  may  even  die  from 
the  disease. 

The  serious  cases  of  polio  cause  severe 
muscle  pain  and  sometimes  make  the  person 
unable  to  move  one  or  both  legs  or  arms  and 
may  make  it  difficult  to  breathe  without  the 
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help  of  a  machine.  Mild  cases  of  polio  may 
last  only  a  few  days  and  may  cause  the 
person  to  have  a  fever,  sore  throat, 
stomachache,  and  headache. 

There  are  no  drugs  or  other  special 
treatment  that  will  cure  people  who  get  polio. 
How  sick  people  get  with  the  disease  and 
how  much  they  recover  are  different  for  each 
person.  Most  people  who  are  paralyzed  by 
polio  will  have  some  weakness  in  an  arm  or 
leg  for  the  rest  of  their  lives.  Many  of  these 
people  will  be  seriously  disabled. 

Although  there  are  few  cases  of  polio  in  the 
United  States  now.  there  are  still  many 
thousands  of  cases  of  polio  each  year  in  other 
countries.  Therefore,  it  is  important  to  protect 
our  children  with  vaccines  so  that  they 
cannot  get  the  disease  when  someone  brings 
the  virus  into  the  United  States  from  another 
country. 
What  About  the  Vaccines  and  Their  Benefits? 

There  are  2  types  of  polio  vaccines.  Most 
experts  recommend  the  live  oral  polio 
vaccine,  which  is  called  OPV.  "Live"  means 
that  the  polio  virus  used  in  the  vaccine  is  still 
alive  but  has  been  made  very  weak.  This  type 
of  vaccine  is  given  as  drops  in  the  mouth.  The 
other  vaccine  is  called  IPV  (inactivated  polio 
vaccine).  "Inactivated"  means  that  the  polio 
virus  used  in  the  vaccine  has  been  killed. 
This  type  of  vaccine  is  given  as  a  shot. 

At  least  90  out  of  every  100  people  who  get 
3  or  more  doses  of  either  OPV  or  IPV  will  be 
protected  against  polio.  For  healthy  children 
and  teenagers  up  to  their  18th  birthday,  most 
experts  recommend  OPV  drops  rather  than 
IPV  shots.  This  is  because  OPV  is  easier  to 
take  and  is  more  effective  in  preventing  the 
spread  of  polio. 

The  best  way  to  be  protected  against  polio 
is  to  get  4  doses  of  polio  vaccine.  Most  babies 


should  get  2  doses  by  4  months  of  age  and  a 
third  dose  at  15  to  18  months  of  age.  The 
fourth  dose  is  given  at  4  to  6  years  of  age. 

These  doses  may  be  the  drops  given  in  the 
mouth  (OPV)  or  the  shots  (IPV). 

If  there  is  a  case  of  polio  in  your 
neighborhood  or  where  your  child  goes  to 
school  or  child-care,  your  child  may  need 
another  dose  of  vaccine.  Your  doctor  may 
also  suggest  that  your  child  get  another  dose 
before  taking  a  trip  to  any  country  where 
polio  is  common. 

Adults  who  are  going  to  countries  where 
polio  is  common  should  also  get  at  least  one 
dose  of  either  OPV  (if  they  have  had  this  type 
of  vaccine  before)  or  IPV.  If  an  adult  has 
never  had  OPV.  he  or  she  should  get  IPV.  It 
would  be  best  to  get  3  doses  before  going.  If 
there  is  only  enough  time  to  gfet  one  dose, 
either  OPV  or  IPV  should  be  given  before 
leaving  the  country. 

What  are  the  Risks  of  These  Vaccines? 

Both  OPV  and  IPV  vaccines  cause 
problems  in  very  few  people. 
OPV  drops: 

•  Very  rarely,  OPV  causes  polio  in 
the  person  who  gets  the  drops. 

•  For  the  person  who  gets  the 
vaccine,  the  chance  of  becoming 
paralyzed  is  higher  after  getting  the  first 
dose  of  vaccine  than  after  the  second, 
third,  or  fourth  doses.  Paralysis  after  the 
first  dose  happens  about  once  for  every 
1  Vi  million  doses  of  drops  given.  But 
paralysis  after  later  doses  happens  only 
about  once  for  every  40  million  doses 
given. 

•  OPV  drops  very  rarely  can  cause 
polio  in  people  who  are  in  close  contact 


with  the  person  who  gets  the  vaccine. 
This  happens  only  to  people  not  already 
protected  by  polio  vaccine. 

•  The  chance  of  a  person  in  close 
contact  with  the  one  who  gets  the 
vaccine  becoming  paralyzed  is  higher 
after  the  first  dose  of  vaccine  than  after 
the  second,  third,  or  fourth  doses.   . 
Paralysis  after  the  first  dose  happens 
about  once  for  every  2  million  doses  of 
drops  given.  But  paralysis  after  later 
doses  happens  only  about  once  for 
every  14  million  doses  given.  If  the 
parent  or  other  adult  household  contact 
of  a  child  receiving  OPV  has  never 
received  polio  vaccine,  this  person 
should  consider,  if  possible,  being 
vaccinated  with  IPV  before  or  at  the 
same  time  as  the  child.  Vaccination  of 
the  child  should  not  be  delayed.  Talk 
with  your  doctor  or  nurse  if  you  have 
any  questions. 

IPV  shots: 

•  IPV  can  cause  a  little  soreness  and 
redness  where  the  shot  was  given. 

There  is  a  very  rare  chance  that  other 
serious  problems  or  even  death  could  occur 
after  getting  either  vaccine.  Such  problems 
could  happen  after  taking  any  medicine  or 
after  receiving  any  vaccine. 

When  Should  Your  Child  get  the  Polio 
Vaccine  and  Other  Vaccines? 

Below  are  all  of  the  vaccines  that  most 
infants  and  children  should  get  and  the  age 
when  most  experts  suggest  they  should  get 
each  dose  of  vaccin». 


UMI 
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RECOMMENDED  SCHEDULE  OF  VACCINATIONS  FOR  ALL  CHILDREN 

Vaccine 

2  Months 

4  Months 

6  Months 

12  Months 

15  Months 

4-6  Yens 

(Before 

School  Entry) 

DTP 

DTP 

DTP 

DTP 

DTP* 

DTP 

POUO 

POUO 

POUO 

POUO* 

POUO 

MMR 

MMRt 

MMR1 

HIB 
Option  1 J 
Option  2§ 

HIB 
HtB 

HIB 

HIB 

HIB 

HtB 

Hte 

Vaccine 

Birth 

1-2  Months 

4  Months 

•.It  Months 

HBV 
Option  1 
Option  2 

HBV 

HBV* 
HBVt 

HBVt 

HBVt 
HBVt 

DTP:  Diphtheria.  Tetanus,  and  Pertussis  Vaccine 

Polio:  Uve  Oral  Polio  Vacdne  drops  (OPV)  or  Kitted  Onactlvated)  Polio  Vaccine  shots  (IPV) 

MMR:  Measles.  Mumps,  and  Rubella  Vaccine 

HIB:  Haemophilus  b  Conjugate  Vaccine 

HBV:  Hepatitis  B  Vaccine  . 

*  Many  experts  recommend  these  vaccif>es  at  18  months, 
t  In  some  areas  this  dose  of  MMR  vaccine  may  be  given  at  12  months. 

1  Many  experts  recommend  this  dose  of  MMR  vaccine  be  given  at  entry  to  middle  school  or  junior  high  school. 
S  HIB  vaccine  is  gi/en  in  ettlter  a  4-dose  schedule  (1)  or  a  ^-dose  sct>edule  (2),  dependir>g  on  ttie  type  of  vaccine  used. 
t  Hepatitis  B  vaccine  can  be  gh^en  simultaneously  with  DTP,  Polio,  MMR,  and  Haemof^ilus  b  Conjugate  Vaccine  at  the 
same  visit 


Are  the  Benefits  of  the  Vaccines  Greater 
llian  the  Rislis? 

Yes,  for  almost  all  people. 

Polio  can  be  a  very  serious  disease.  Almost 
all  people  who  get  the  vaccines  are  protected 
from  this  disease.  Only  a  small  number  of 
people  have  problems  after  getting  the 
vaccines.  The  problems  that  may  happen 
after  receiving  vaccine  occur  much  less  often 
than  when  the  person  has  the  disease. 

Experts  believe  that  most  people  should 
receive  polio  vaccine.  After  reading  this 
pamphlet  and  talking  with  your  doctor  or 
nurse,  you  can  decide  whether  there  is  any 
reason  for  you  or  your  child  to  delay  or  not 
get  the  polio  vaccine. 

There  are  several  reasons  why  some 
people  may  need  to  delay  getting  polio 
vaccine  or  should  not  get  it  at  all. 

When  Should  the  Vaccines  be  Delayed? 

Polio  drops  (OPV)  or  shots  (IPV) 
should  be  delayed  for  any  person  who: 

•  Is  sick  with  something  more  serious  than 
a  minor  illness  such  as  a  common  cold.  Delay 
the  vaccination  until  the  person  is  better. 

When  Should  the  Vaccines  Not  be  Given? 

IPV  should  be  given  instead  of  OPV  to  a 
person  who: 


*  Is  bom  with  or  develops  any  disease  that 
makes  it  hard  for  the  body  to  fi^t  infection, 
such  as  cancer,  leukemia,  or  lymphoma 
(cancer  of  the  lymph  glands). 

•  Has  AIDS  or  infection  with  the  virus  that 
causes  AIDS. 

*  Is  taking  special  cancer  treatments  such 
as  x-rays  or  drugs  or  is  taking  other  drugs, 
such  as  prednisone  or  steroids,  that  make  it 
Itard  for  the  body  to  fight  infection. 

The  close  contact  that  occurs  in  the  home 
nuices  it  possible  for  the  virus  that  is  present 
in  OPV  drops  to  be  passed  on  to  another 
mamber  of  tiie  household.  Ooclors  usually 
advise  that  if  any  person  in  the  home  has  any 
of  the  medical  conditions  listed  above.  IPV 
should  be  used  instead  of  OPV. 

IPV  should  not  be  given  to  a  person  wha 

•  Has  had  an  allergy  problem  with  the 
antibiotics  neomycin  or  streptomycin  so 
serious  that  it  required  .treatment  by  a  doctor. 

Be  sure  to  talk  to  the  doctor  or  nurse  about 
which  polio  vaccine  you  or  your  child  should 
get. 

Should  Pregnant  Women  Receive  the 
Vaccines? 

The  poho  vaccines  are  not  known  to  cause 
any  problems  to  the  unborn  babies  of 
pregnant  women.  Doctors  usually  do  not 
recommend  giving  any  drugs  or  vaccines  to 


pregnant  women  unless  there  is  a  special 
need.  However,  if  a  pregnant  woman  needs 
immediate  protection.  OPV  is  recommended. 

What  To  Look  for  and  To  Do  After  GetUi\g 
the  Polio  Vaccine: 

This  pamphlet  lists  the  problems  {on  pages 
4  and  7)  that  may  occur  after  receiving  either 
OPV  or  IPV. 

As  with  any  other  serious  medical  problem, 
if  the  [>erson  has  a  serious  or  unusual 
problem  after  getting  the  vaccine,  CALL  A 
DOCTOR  OR  GET  THE  PERSON  TO  A 
DOCTOR  PROMPTLY. 

If  you  or  your  cliild  does  have  a  reaction  to 
the  vaccine,  you  can  help  your  doctor  by 
writing  down  exactly  what  happened. 

Use  this  form  or  write  on  a  piece  of  paper 
exactly  what  happened,  what  day  it 
happened,  and  the  time  it  liappened. 

Type  of  Vaccine  and  Date  Received: 

Problems  — 

Day  and  Time  Problem  Started    


Have  the  Problem  Reporied: 

The  Public  Health  Service  is  interested  in 
finding  out  if  any  serious  problems  may  be 
related  to  OPV  and  IPV,  especially  those  that 
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occur  within  4  weeks  after  getting  the 
vaccine. 

If  you  believe  that  the  person  receiving  the 
vaccine  had  a  serious  problem  or  died 
because  of  the  vaccine: 

Call  this  number 

And  ask  the  doctor  or  health  department  to 
report  the  problem  on  a  Vaccine  Adverse 
Event  Report  form. 

If  you  think  the  problem  was  not  reported, 
you  should  report  the  problem  yourself.  You 


can  get  the  form  by  calling  this  toll-free 
number:  1-800-822-7967. 

GET  INFORMATION  ABOUT  POSSIBLE 
HELP: 

A  U.S.  government  program  provides 
compensation  for  some  persons  injured  by 
vaccines.  For  more  information,  call  this  toll- 
free  number:  1-800-338-2382  OR  contact:  The 
U.S.  Claims  Court,  717  Madison  Place,  NW.. 
Washington.  DC  20005.  (202)  633-7257. 


What  Vaccines  Does  your  Stale  Require? 

To  protect  as  many  children  as  possible 
from  these  diseases,  all  states  require  certain 
vaccines  before  the  child  goes  to  child  care  or 
school.  Ask  your  doctor  or  nurse  what  shots 
your  state  requires. 

Department  of  Health  and  Human  Services, 
Public  Health  Service,  Centers  for 
Disease  Control 
Polio  00/00/91 


VAOCME  AOMNSTRAmN  RECOnO 

The  doctor  or  clinic  may  keep  this  record  in  your  medical  file  or  your  child's  medical  file.  They  will  record  what  vaccine  was  given,  when  the 
vaccine  was  given,  the  name  of  the  company  that  made  the  vaccine,  the  vaccine's  special  lot  number,  the  signature  and  title  of  the  person  who 
gave  the  vaccine,  and  the  address  where  the  vaccine  was  given. 

1  hav»  read  or  have  had  explained  to  me  ttie  information  in  this  pamphlet  about  polio  and  polio  vacdnes.  I  have  had  a  chance  to  ask  questkxis 
ttiat  were  answered  to  my  satisfaction.   I  tx>lieve  I  understarxJ  the  benefits  and  risks  of  the  pdio  vaccines  and  ask  that  the  vaccine  checked  below 
tw  given  to  me  or  to  the  person  named  t>ek>w  fof  whom  I  am  authorized  to  make  this  request" 
Vaccine  to  be  given:         OPV  (Oral  polio  vaccine  D  IPV  (Inactivated  polio  vaccine)  D 


Information  about  person  to  receive  vaccine  (Please  print.) 

1  Name:            Last                      Rrst                  Middle  Initial 

Birthdate 

Age 

Address:        Street 

City 

County 

State 

Zip                    1 

Signature  of  person  to  receive  vacane  or  person  authorized  to  make  the  request  (parent  or  guardian): 
X                                                                                                                          Date: 

Polio  00/00/90 


FwCMcAOHIoaUM 


Cfinw/Office  Address: 


Date  Vaccine  Administered: 

Vaccine  Manufacturer  

VacdrM  Lot  Numtwr  

Site  of  Injection:  


Signature  of  Vaccine  Administrator 
Title  of  Vaccine  Administrator: 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2610  and  2622 

Late  Premium  Payments  and  Employer 
Liability  Underpayments  and 
Overpayments;  Interest  Rate  for 
Determining  Variable  Rate  Premium; 
Amendments  to  Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  underpayments  and 
overpayments  for  the  calendar  quarter 
beginning  October  1. 1991.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 
years  beginning  in  August  1991  through 
October  1991.  These  interest  rates  are 
established  pursuant  to  section  4006  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended.  The 
effect  of  these  amendments  is  to  advise 
plan  sponsors  and  pension  practitioners 
of  these  new  interest  rates. 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
counsel,  Office  of  the  Gerwral  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street.  NW.. 
Washington,  DC  20006;  telephone  (202J 
778-8850  {(202)  778-6859  for  TTY  and 
TTD).  These  are  not  toll-free  numbo-s. 

SUPPLEMENTARY  INFORMATION:  As  part 

of  title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA"),  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC)  collects 
premiums  from  ongoing  plans  to  support 
the  single-employer  and  multiemployer 
insurance  programs.  Under  the  single- 
employer  program,  the  PBGC  also 
collects  employer  liability  from  those 
persons  described  in  ERISA  section 
4062(a).  Under  ERISA  section  4007  and 
29  CFR  2610.7,  the  interest  rate  to  be 
charged  on  unpaid  premiums  is  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code  ("Code"). 
Similarly,  under  29  CFR  2622.7.  the 
interest  rate  to  be  credited  or  charged 
with  respect  to  overpayments  or 
underpayments  of  employer  liability  is 
the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  appendix  A  to  the  employer  liability 
regulation. 


The  Internal  Revenue  Service  has 
announced  that  for  the  quarter 
beginning  October  1, 1991,  the  interest 
charged  on  the  underpayment  cS  taxes 
will  be  at  a  rate  of  10  percent. 
Accordingly,  the  PBGC  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  October  1  through 
December  31. 1991,  quarter. 

Under  ERISA  section 
4006(a)(3)(E)(iii)(II).  in  determining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest  rate 
equal  to  80%  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid. 
Under  §  2610.23(b)(1)  of  the  premium 
regulation,  this  value  is  determined  by 
reference  to  30-year  Treasury  constant 
maturities  as  reported  in  Federal 
Reserve  Statistical  Releases  G.13  and 
H.15.  The  PBGC  publishes  these  rates  in 
appendix  B  to  the  regulation. 

The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  the  appendix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  known  until  a 
short  time  after  the  first  of  the  nmnth  for 
which  it  applies.  Accordingly,  the  PBGC 
is  hereby  amending  appendix  B  to  part 
2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginning 
in  August  through  October  of  1991. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  under  these  regulations.  Under 
both  regulations,  the  appendix  A  rates 
are  the  rates  determined  under  section 
8601(a)  of  the  Code.  The  interest  rates  in 
appendix  B  to  part  2610  are  prescribed 
by  ERISA  section  4006(a)(3)(E)(Hi)(IIJ 
and  S  2610.23(b)(l]  of  the  regulation. 
These  appendices  merely  collect  and 
republish  the  interest  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  pidiHc 
comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  amendments  is  a  "major  nde" 
within  the  meaning  of  Executive  Order 
12291,  because  they  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  nor  create  a  mafor 


increase  in  costs  or  prices  for 
coasumers,  individual  industries,  or 
geographic  regions,  nor  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
681(2). 

List  of  Subjects 

29  CFR  Part  2610 

Employee  benefit  plans,  Penalties. 
Pension  insurance,  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

^  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance, 
Pensions,  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing, 
appendix  A  and  appendix  B  to  Part  2610 
and  appendix  A  to  part  2622  of  chapter 
XXVI  of  title  29,  Code  of  Federal 
Regulations,  are  hereby  amended  as 
ibllows: 

PART  2610— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
condones  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1306, 1307 
(1988).  as  amended  by  sec.  7881(h),  Pub.  L 
101-239, 103  Stat.  2106,  2242. 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  October  1, 1991.  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

iVppendix  A — Late  Payment  Interest 
Kates 

The  following  table  lists  the  late 
payment  interest  rates  under  S  2610.7(a) 
for  the  specified  time  periods: 


From 


Tt)roogh 


Interest  rate 
(percem) 


October        Decemt)ef  31.  1991 . 
1.  1991. 


10 


3.  Appendix  B  to  part  2610  is  amended 
by  adding  to  the  table  of  interest  rates 
therein  new  entries  for  premium 
payment  years  beginning  in  August 
through  October  of  1991,  to  read  as 
Wkrws.  The  introductory  text  is 
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republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B — Interest  Rates  for  Valuing 
Vested  BeneHts 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under  S  2610.23(b) 
and  in  calculating  a  plan's  adjusted 
vested  benefits  under  S  2610.23(c)(1): 


For  pfemitifn  payment  years 
beginning  in — 


Required  interest 


August  1991 6.76 

September  1991 6.51 

October  1991 6.36 

'  The  required  interest  rate  listed  above  is  equal 
to  80%  of  the  annual  yield  (or  30-year  Treasury 
constant  matunties.  as  reported  in  Federal  Reseo/e 
Statistical  Release  G.I 3  and  H.I 5  for  ttie  calendar 
montti  preceding  the  calendar  fTwnth  m  which  the 
premium  payment  year  begins. 


PART  2622— EMPLOYER  LIABILITY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2622 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1362-1364, 
1367-68,  as  amended  by  sees.  9312.  9313,  Pub. 
L.  100-203, 101  Stat.  1330. 

5.  Appendix  A  to  part  2622  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  October  1. 1991,  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

AppencGx  A— Late  Payment  and 
Overpayment  Interest  Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
under  §  2622.7  for  the  specified  time 
periods: 


From 


Ttwouflh 


October       .December  31. 1991 . 
1,  1991. 


Interest  rate 
(percent) 


10 


Issued  in  Washington,  DC.  this  8th  day  of 
October  1991. 

lames  B.  Lockhart  III. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  91-24852  Filed  10-11-fll;  10:43  am) 
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29  CFR  PART  2644 

Collection  of  Withdrawal  Uabllity; 
Adoption  of  New  Interest  Rate 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from 
October  1. 1991,  to  December  31, 1991. 
EFFECTIVE  DATE:  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Harold  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel 
(22500),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW.. 
Washington,  DC  20006;  telephone  202- 
778-8850  (202-77a-8859  or  TTY  and 
TDD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Under 

section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part  2644,  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
S  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15.  that  release  is  the 
authoritative  source  for  the  rates  that 
are  to  be  applied  under  the  regulation. 
As  a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644.  This 


amendment  adds  to  this  appendix  the 
interest  rate  of  8  percent,  which  will  be 
effective  from  October  1, 1991  through 
December  31, 1991.  This  rate  represents 
a  decrease  of  one  half  percent  from  the 
rate  in  effect  for  the  third  quarter  of 
1991.  This  rate  is  based  on  the  prime 
rate  in  effect  on  September  16, 1991. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing,  part 
2644  of  subchapter  F  of  chapter  XXVI  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644— NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  part  2644 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3)  and 
1399(c)(6). 

2.  Appendix  A  is  amended  by  adding 
to  the  end  of  the  table  therein  a  new 
entry  as  follows: 
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From 


To 


Osteol 
quotation 


Rate 
(percent) 


10/01/91 12/31/91     09/16/91  8 

Issued  in  Washington.  DC.  on  this  8th  day 
cf  October  1991. 
James  B.  Lockhart  III, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  91-24351  Filed  10-11-91;  10:43  amj 
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29  CFR  Part  2576 

Valustion  cf  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal — 
Interest  Rates 

agency:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2678.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 


interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  November  1991. 
EFFECTIVE  DATE:  November  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW..  Washington,  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll  freo  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  553  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 


The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  Part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  §{  1302(bH3). 

1399(c)(1)(D),  and  1441(b)(1).  / 

2.  In  §  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

§2676.15    Interest 

***** 

(cl  Interest  Rates, 


For  valuation 

dates 
occwTTig  in 
trie  mofitfi: 

The  values  for  it  *•: 

ii 

k 

ii 

i< 

b 

ii 

i. 

ii             it            iu 

1.. 

ill 

it* 

il4 

i» 

Ii 

• 

November 
1991 

.07 

• 

.06875 

.0675 

.06625 

• 

.065 

.06375 

• 

.06375 

• 

.06375      JXaiS      .06375 

• 

.06125 

.06125 

* 

.06125 

.06125 

• 

.06125 

.05875 

Issued  at  Washington,  DC,  on  this  8th  day 
of  October  1991. 


laaiea  B.  Lockhart  HI, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  91-24853  Filed  10-11-91;  10:43  am] 
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„ 50844 

251 ^... 

611 

630 

641 

50305 

„... 50064 

.- 51367 

51367 

652. 

51368 

658 

_  50844 

663 _ 

64fl._.._ 

50084 

51191 

672 

675 - 

51669 

51669 

UST  OF  PUBLIC  tAWS 

This  is  a  continuing  list  o( 
putilic  bills  from  ttw  curreot 
session  of  Congress  wt«cti 
have  twcome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Uws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
publist>ed  in  the  Federal 
Rvglater  but  may  t>e  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washingtoa 
DC  20402  iphona,  202-512- 
2470). 

SJ.  Rm.  172/Pub.  L.  102- 
123 

To  authorize  and  request  the 
President  to  proclaim  each  of 
the  months  of  Novemt)er  1991 
and  1 992  as  "National 
American  Indian  Herttage 
MofTth".  (Oct  9.  1991;  105 
Stat.  SU;  2  pages)    fVice: 
$1.00 

S.  1773/Pilb.  L  t02-124 

To  «](tend  until  October  18, 
1991.  ttie  legislative 
reinstatement  of  ttie  power  of 
Indian  trit>es  to  exercise 
criminal  jurisdiction  over 
Indians.  (Oct  9,  1991;  105 
Stat.  6>6;  1  page)    Pnce: 
$1.00 
Last  List  October  11,  1991 


IV 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  tjeen  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscriptkjn  to  all  revised  volumes  is  $620.00 

domestic,  $155.00  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8;00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  holidays). 

Title  Price       Revision  Date 


1.2  (2  Reserved)                                                      $12.00  Jon.  1 

3  (1990  Compilation  orxj  Ports  100  and  101)  14.00  ■  Jon.  1 

4  15.00  Jon.  1 

5  Pails: 

1-699 17.00  Jon.  1 

700-1199 13.00  Jon.  1 

1200-6id,  6  (6  Reserved) 18.00  Jan.  1 

7  Parts: 

0-25 15.00  Jon.  1 

27-45 12.00  Jon.  1 

*6-51 17.00  Jon.  1 

52 24.00  Jon.  1 

53-209 18.00  Jon.  1 

210-299 24.00  Jon.  1 

300-399 12.00  Jon.  1 

400-699 20.()0  Jon.  1 

700-899 19.00  Jon.  1 

900-999 28.00  Jon.  1 

1000-1059 17.00  Jon.  1 

1060-1119 12.00  Jon.  1 

1120-1199 10.00  Jan.  1 

120O-1499 18.00  Jon.  1 

1500-1899 .: 12.00  Jon.  1 

1900-1939 11.00  Jon.  1 

1940-1949 22.00  Jon.  1 

1950-1999 25.00  Jon.  1 

2000-£nd 10.00  Jon.  1 

»  14.00  Jon.  1 

9  Parts: 

1-199 21.00  Jan.  1 

200-End 18.00  Jon.  1 

10  Parts: 

0-50 21.00  Jon.  1 

51-199 17.00  Jon.  1 

200-399 13.00  «  Jan.  1 

400-499 20.00  Jon.  1 

500-£nd 27.00  Jon.  1 

11  12.00  Jon.  1 

12  Parts: 

1-199 13.00  Jon.  1 

200-219 12.00  Jan.  1 

220-299 21.00  Jon.  1 

300-499 17.00  Jon.  1 

500-599 17.00  Jan.  1 

600-6id 19.00  Jon.  1 

13  24.00  Jon.  1 

14  Parts: 

1-59 25.00  Jon.  1 

60-139 21.00  Jon.  1 

140-199 10.00  Jon.  1 

200-1199 20.00  Jan.  1 


1991 
1991 
1991 

1991 
1991 
1991 

1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 
1991 

1991 
1991 

1991 
1991 
1987 
1991 
1991 
1991 

1991 
1991 
1991 
1991 
1991 
1991 
1991 

1991 
1991 
1991 
1991 


Title 

1200-End 13.00 

15  Parts: 

0-299 12.00 

300-799 22.00 

800-End 15.00 

16  Parts: 

0-149 5.50 

150-999 14.00 

1000-End 19.00 

17  Parts: 

1-199 , 15.00 

200-239 16.00 

240-End 23.00 

18  Parts: 

1-149 15.00 

150-279 15.00 

280-399 13.00 

400-End 9.00 

19  Parts: 

1-199 28.00 

200-End 9.50 

20  Parts: 

1-399 16.00 

400-499 25.00 

500-End 21.00 

21  PartK 

1-99 : 12.00 

100-169 13.00 

170-199 17.00 

200-299 5.50 

300-499 28.00 

500-599 „ 20.00 

600-799..... 7.00 

800-1299 18.00 

1300-End 7.50 

22  Parts: 

1-299 25.00 

300-End 18.00 

23  17.00 

24  Parts: 

0-199 25.00 

200-499 27.00 

500-699 13.00 

700-1699 26.00 

1700-End 13.00 

25  25.00 

26  Parts: 

§§1.0-1-1.60 17.00 

§  §  1 .61-1 .  169 28.00 

§  §  1 .  170-1 .300 18.00 

!§  1.301-1.400 17.00 

§  §  1 .401-1 .500 30.00 

§  §  1 .501-1 .640 16.00 

§  §  1 .641-1 .850 1*.00 

§  §  1 .851-1 .907 20.00 

§  5  1 .908-1 .  1000 22.00 

§§  1.1001-1.1400 18.00 

§  §  1. 1401-End 24.00 

2-29 21.00 

30-39 14.00 

40-49 11.00 

50-299 15.00 

300-499 17.00 

500-599 6.00 

600-End 6.50 

27  Parts: 

1-199 : 29.00 

200-End 11.00 

28  28.00 


Revision  Date 

■ 

Jon.  1,  1991        ^M 

Jon.  1.  1991        ^M 

Jon.  1.  1991        ^M 

Jon.  1,  1991        ^M 

Jon.  1.  1991        ^M 

Jon.  1.  1991        ^M 

Jon.  1,  1991        ^H 

Apr.  1,  1991        ^H 

Apr.  1,  1991        ^H 

Apr.  1.  1991        ^H 

Apr.  1.  1991        ^1 

Apr.  1,  1991        ^M 

Apr.  1,  1991        ^M 

Apr.  1,  1991        ^M 

Apr.  1.  1991        ^1 

Apr.  1.  1991        ^M 

Apr.  1,  1991        ^1 

Apr.  1,  1991        ^M 

Apr.  1,  1991        ^M 

tkpr.  1.  1991        ^M 

-   Apr.  1,  1991        ^M 

Apr.  1,  1991        ^M 

Apr.  1.  1991        ^M 

Apr.  1.  1991        ^M 

Apr.  1,  1991        ^M 

Apr.  1,  1991        ^M 

Apr.  1.  1991        ^M 

Apr.  1,  1991        ^M 

Apr.  1,  1991        ^1 

Apr.  1.  1991        ^M 

Apr.  1,  1991        ^M 

Apr.  1.  1991        ^1 

Apr.  1.  1991        ^M 

Apr.  1,  1991        ^M 

Apr.  1.  1991        ^M 

■Apr.  1,1990        ^H 

Apr.  1,  1991        ^H 

Apr.  1.  1991        ^1 

Apr.  1,  1991        ^H 

Apr.  1.  1991        ^m 

Apr.  1.  1991        !■ 

Apr.  1,  1991        1^1 

Apr.  1.  1991        1^1 

•Apr.  1,1990        H 

Apr.  1,  1991        ^1 

Apr.  1,  1991        ^m 

•Apr.  1,1990        ^B 

Apr.  1,  1991        1^1 

Apr.  1,  1991        ^M 

Apr.  1,  1991         1^1 

Apr.  1,  1991        ^1 

Apr.  1,  1991         ^1 

Apr.  1,  1991 

■ 

•Apr.  1,  1990 

■ 

Apr.  1,  1991 

I 

Apr.  1,  1991         ^M 

Apr.  1,  1991 

■ 

July  1,1991 

■ 

Title 


38  Parts: 

0-17 

18-lnd 

39 

40  Parts: 

1-51 

52 

53-60 

61-80 

81-85 

86-99 

100-149... 
150-189... 
M90-259. 
260-299... 
300-399... 
400-424... 
425-699... 
700-789... 
790-End 
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TIM* 


Pric*       Revision  Dat* 


29  Parts:     II 

0-99 ; 18.00 

100-499 ;., 7.50 

500-899 ,., 26.00 

900-1899 ^. ., 12.00 

1900-1910(51  1901.1 10  1910.999) 24.00 

'1910  (i§  1910.1000  to  and) 14.00 

1911-1925 9  00 

*1926 12.00 

1927-End 25.00 

30  Parts: 

0-199 ......   22.00 

200-699 „ 15.00 

700-End 21.00 

31  Parts: 

0-199 15.00 

200-End 19.00 

32  Parts: 

1-39,  Vd.  1 15.00 

1-39,  Vd.  H 19.00 

1-39,  Vd.  Ill 18.00 

1-189 25.00 

190-399 28.00 

400-629 24.00 

630-699 _ 14.00 

700-799 17.00 

800-End „ 18.00 

33  Parts: 

1-124 - 16.00 

125-199 18.00 

200-End ,. 20.00 

34  Parts: 

1-299 

300-399... 
*400-End... 
35 

36  Parts: 

1-199 

200-End 

37 

38  Parts: 

0-17 


23.00 

; 14.00 

26.00 

10.00 

~ .; 12.00 

25.00 

15.00 

24.00 

18-End _ 21.00 


39 

40  Parts: 

1-51 

52 

53-60 

61-80 

81-85 

86-99 

100-149... 
150-189... 
•190-259.. 


i 


14.00 

27.00 

28.00 

31.00 

14.00 

1 1 .00 

26.00 

27.00 

23.00 

13.00 

260-299 \., 22.00 

300-399 ;.. n.OO 

400-424 U 23  00 

425-699 , 23.00 

700-789 i.. 17.00 

790-End j.| 21.00 

41  Chapters^ 

1,  1-1  to  1-10 13.00 

1,  1-11  to  Appendix.  2  (2  ltM«nrtd) 13.00 

3-6 14.00 

^ 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vd.  I,  Pom  1-5 13.00 

18,  Vd.  II,  Ports  6-19 13.00 

18.  Vd  III.  Porrt  20-52 13.00 


July 
July 
July 
July 
July 
July 
•July 
July 
July 

July 
July 
July 

July 
July 

»July 

*July 

•July 

July 

July 

Jdy 

Mi 
Ml 
July 

July 

Ml 
Mi 

July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
•July 
July 
July 

3  July 
'July 
•July 
•July 
»  July 

•  July 

•  July 
•July 
•July 
•July 


991 
991 
990 
991 
991 
990 
989 
991 
991 

990 
991 
991 

990 
990 

984 
984 
984 
991 
990 
990 
991 
991 
991 

990 
990 
990 

990 
991 
991 
991 

990 
990 
990 

991 
990 
990 

991 
990 
991 
991 
991 
990 
990 
990 
991 
990 
990 
990 
989 
990 
990 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 


Titlo 

19-100 13 

1-100 „ „. 8 

101 : 


24 

102-200...„ 1 1 

201-End 13 

42  Parts: 

1-60 16 

61-399 :. 5 

400-429 21 

430-End 25 

43  Parts: 

1-999 _ 19 

1000-3999 „ 26 

4000-tnd 12 

44  23 

45  Parts: 

1-199 17, 

200-499 _ 12 

500-1199 26 

1200-End 18. 

46  Parts: 

1-40 

41-69 


14, 

- 14. 

70-89 8. 

90-139 12. 

140-155 13, 

156-165 14, 

166-199 14. 

200-499 „„ 20, 

500-tnd 11, 

47  Parts: 

0-19 19. 

20-39 18. 

40-69 9, 

70-79 18. 

80-End 20, 

48  Ctiaptsrs: 
1  (Ports  1-51) 30. 

1  (Ports  52-99) „ 19. 

2  (Ports  201-251) 19. 

2  (Ports  252-299) _ 15 

3-6 19. 

7-14 ., , 26. 

15-End 29, 

49  Parts: 

1-99 A 14.00 

100-177 27.00 

178-199 22.00 

200-399 „ 21.00 

400-999 26.00 

1000-1199 17.00 

1200-End 19.00 

50  Parts: 

1-199 20.00 

200-599 16.00 

600-End 15.00 

CfR  Index  and  Tindings  Aids 30.00 

Complete  1991  CFR  set 620.00 

Miaofiche  CFR  Edition: 

Complete  set  (one-time  mdling) 185.00 

Complete  set  (one-time  mailing) 185.00 

Subscription  (mdled  as  issued) 188.00 

Subscription  (moiled  os  issued) 188.00 


00 
50 
00 
00 
00 

00 
SO 
00 
00 

00 
00 
00 
00 

00 
00 
00 
00 

00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
,00 

.00 
.00 
.50 
.00 
.00 

.00 
.00 
00 
00 
00 
00 
00 


Revision  Date 

•July  1,  1984 

'Jdyl.  1990 

July  1.  1990 

July  1,  1991 

July  1,1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1.  1990 

Oct.  1,  1990 
Oct.  1.  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 


Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 


1990 
1990 
1990 
1990 


Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 


Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1. 


1990 
1990 
1990 
1990 
1990 


Oct.  1,  1990 
Oct.  1,  1990 

Oct  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Jon.  1.  1991 

1991 

1988 
1989 
1990 
1991 


VI 
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THto 

btdhnduai  copies . 


Prtc* 
2.00 


RcvWonOat* 
1991 


ISS 


■  lecauM  rm*  3  i>  M  anraid  Mwyitaioii.  iWs  voIuim  oNd  dl  frtmm  vatwun  siwuM  b« 
wMiMd  OS  0  ptrmoitnl  nlinnct  souro. 

>Ttw  Juty  ).  198S  tdHion  of  32  OS  Ports  1-189  contaiRS  o  noM  only  (or  Ports  1-39 
incfcnivo.  For  Hit  M  text  a<  ttw  Manu  Acquisilion  Roqutotiom  in  Ports  1-39.  consull  Kw 
Hirot  OR  vohimts  is«Md  OS  o(  Juty  I,  1984,  containing  Itwso  ports. 

^VrnMi  1,  198S  odMon  of  41  CFR  Owplfln  1-100  contoins  o  now  only  far  OiiyMri  1  W 
49  inchnivo.  For  tho  M  ttxt  o<  procvr«in«n4  regulations  in  OiopUrs  1  to  49,  consull  llw  olevon 
CR  volwnos  issuod  as  of  July  1.  1984  csntoining  Ihos*  choptors. 

*  No  anoirtnonn  to  this  volunw  wort  promulgottd  during  tlw  ptriod  Jon.  1,  1987  N)  Dec. 
31.  1990.  Hit  OR  yotumt  issutd  January  1,  1987.  should  bt  rttaintd. 

'  No  omtndmtnts  to  this  volunit  wore  promulgattd  during  tht  ptriod  Apr.  1,  1990  to  Mtr. 
31,  1991.  Tht  CFR  volumtissutd  April  1,  1990,  s-houW  bt  rttaintd. 

■No  omtndmtnts  to  this  volumt  iwtrt  promulgottd  during  tht  ptriod  July  1.  1989  M  Juat 
30.  1991.  Tht  CFD  volunit  issuod  July  1,  1989.  should  bt  rttaintd. 

^  No  omtndmtnts  to  this  volumt  wtrt  promulgated  during  tht  ptriod  July  1.  1990  to  Junt 
30.  1991.  Tht  CFS  volumt  issued  July  1,  1990,  should  bt  rttaintd. 


oc 


1991 


UMI 


I M  • ;  1 1 


(•.-•;; 


»♦, 


»■■.• 


n.  !.^ 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1, 1980 
SUPPLEMENT:  Revited  Januaiy  1. 1891 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:   *6788 


DYES 


Charge  your  ordf. 

ir§  9myl  

Tq  fax  your  crd&n  and  Inquirtaa.  20»-27S-2S2» 


please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 

^copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE,  S/N  089-000-0003fr-0  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Code) 

i )• 

ph 


(Daytime  phone  including  area  code) 


3.  Please  choose  method  of  payment: 
LJ  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account    I    I    I    I    I    ["Tl-n 
D  VISA  or  MasteiCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  iT-n 

--- — , , , Thank  you  for  yomr  order! 

(Credit  card  expiration  date) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  OfRce,  Washington.  DC  20402-9325 

I 

II 


s/n 


New  edition  ....  Order  now ! 


w  -• 


■<r^'^'  ■\^-'^/ 


:^^Pi0^  .^^ 


v-.;'-»  >-^<-A 


w^ 


-^  Ordets,  .. 


>,:      \S?is-V,- 


4.;-;j        ■.   ■•■»■ 


For  those  of  you  who  must  keep  informed 
atxjut  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945. 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstajct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applrcable,  its  tocation  in 
this  volume. 

Putdished  by  the  Office  of  the  Federal  Register. 
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Presidential  Documents 


Title  3--- 

The  President 


Proclamation  6355  of  October  11,  1991 

National  Children's  Day,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Few  joys  here  on  earth  can  compare  to  that  of  a  happy  childhood.  As  we 
advance  in  years,  we  begin  to  recognize  it  as  one  of  life's  greatest  blessings. 
Of  course,  the  ideal  childhood  is  more  than  a  precious  age  of  innocence  or  of 
long,  carefree  days  at  play.  It  is  also  an  exciting  time  of  learning  and  discovery 
that  shapes  our  values  an^  our  sense  of  identity,  equipping  us  for  the 
challenges  and  opportunities  of  the  future.  Because  the  person  who  enjoys  a 
healthy,  happy  childhood  is  most  likely  to  become  a  healthy,  well-adjusted 
adult,  we  do  well  to  recall  our  obligation— as  parents  and  as  a  Nation— to 
protect,  nurture,  and  provide  for  our  children. 

Most  parents  are  keenly  aware  of  their  responsibilities  of  providing  food, 
shelter,  clothing,  and  basic  health  care — the  fundamental  material  support  that 
is  esse/itial  to  every  youngster's  physical  and  emotional  well-being.  Yet 
parents  also  have  a  responsibility  to  nurture  the  spiritual  and  intellectual 
development  of  the  child  whom  God  has  entrusted  to  their  care. 

Indeed,  whether  he  or  she  is  their  biological,  adoptive,  or  foster  child,  every 
youngster  needs  encouragement  and  discipUne,  as  well  as  attention  and 
affection.  By  word,  deed,  and  example,  parents  must  help  their  children 
recognize  the  meaning  of  love  and  respect— and  the  difference  between  right 
and  wrong.  Parents  can  and  should  help  their  children  to  recognize  their  own 
talent  and  potential,  and  instill  in  them  an  appreciation  of  the  American 
traditions  of  freedom  and  tolerance.  Finally,  because  the  days  of  childhood 
can  never  be  reclaimed,  we  must  allow  our  children  to  be  children,  never 
rushing  them  in  our  constant  attempts  to  educate  and  inspire. 

Of  course,  meeting  the  responsibilities  of  parenting  is  not  easy.  For  many 
families,  putting  food  on  the  table  and  making  ends  meet  is  an  enormous 
challenge  in  itself.  Filling  a  child's  emotional  and  spiritual  needs  and  material 
demands  requires  faith,  sacrifice,  fortitude,  and  commitment— virtues  that  are 
the  measure  of  love  and  the  strength  Of  families.  Yet  the  importance  of  giving 
our  children  ample  amounts  of  love,  discipline,  and  guidance  cannot  be 
overstated;  statistics  on  drug  abuse,  adolescent  pregnancy,  and  other  prob- 
lems underscore  the  consequences  of  offering  too  little,  too  late.  And  we  know 
that  while  government  can  and  should  assist  parents  in  fulfilling  their  duties,  it 
is  no  substitute  for  stable,  loving  family  life. 

Thus,  as  we  honor  America's  youngest  citizens  on  this  National  Children's 
Day,  let  us  recall  the  essential  ingredients  of  a  healthy,  happy,  and  secure 
childhood  and  reaffirm  our  commitment  to  helping  every  American  youngster 
to  enjoy  the  best  possible  start  in  life.  As  it  is  written  in  Scripture,  "Train  up  a 
child  in  the  way  that  he  should  go.  and  when  he  is  old.  he  will  not  depart  from 
it." 
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The  Congress,  by  Senate  Joint  Resolution  126,  has  designated  the  second 
Sunday  in  October  1991  as  "National  Children's  Day"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW.  THEREFORE.  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Sunday,  October  13. 1991.  as  National  Children's 
Day.  I  call  on  the  American  people  to  observe  that  day  with  appropriate 
programs,  ceremonies,  and  activities  designed  to  honor  children  and  to  em- 
phasize the  importance  of  their  physical  and  emotional  well-being.  I  also  urge 
all  Americans  to  reflect  on  the  importance  of  stable,  loving  families  to  children 
and  to  our  Nation. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eleventh  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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contains  regulatory  documents  havir>g 
general  applicabiiity  and  legai  effect,  most 
of  wtiich  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  wt«ch  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Ck)de  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents, 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

AgrlculturaJ  Marketing  Servtc« 

7  CFR  Part  46 

(Docket  No.  FV-91-353] 

Procedurt  In  Administering 
Complaint*  Alleging  Violations  of  the 
Perishable  Agricultural  Commodities 
Act  Relating  to  Producto  Produced  in 
Distinct  Geographic  Areas 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  action  finalizes  the 
establishment  of  the  procedure  for 
initiating  complaints  alleging  violations 
of  the  PACA  from  the  sale  of  perishable 
agricultural  commodities  improperly 
labeled  or  branded  with  a  unique  name 
or  as  having  come  from  a  distinct 
geographic  area.  The  complaining  party 
shall  pay  for  the  costs  of  the 
investigation.  Agency  officials  will 
provide  the  complaining  party  an 
estimate  of  the  costs  of  an  investigation 
before  a  formal  investigation 
commences. 

Section  1309  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(1990  Act)  makes  it  a  violation  of  the 
PACA  to  use  the  unique  name  or 
geographical  designation  of  a 
commodity  to  promote  the  sale  of  a 
similar  commodity  produced  outside  the 
distinct  geographic  area  and  provides 
that  the  complaining  party  shall  bear  the 
cost  of  investigating  such  violations.  It  is 
estimated  that  an  average  investigation 
will  cost  approximately  $2,000. 
EFFECTIVE  DATE:  November  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Floyd  E.  White,  (202)  447-5073, 
Misbranding  Officer,  PACA  Branch, 
room  2095  So..  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96458, 
Washington.  DC  20090-6456. 


SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  has  been  determined  to  be  a 
non-major  rule  under  the  criteria 
contained  in  Executive  Order  12291  of 
February  17. 1981.  As  required  by  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601  et  seq,  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  business 
entities  and  has  determined  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities.  This  rule  pertains  only 
to  commodities  which  have  a  unique 
name  or  come  from  a  distinct  geographic 
area  and  are  promoted  pursuant  to  a 
federal  marketing  order  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601  et 
seq.).  This  regulation  would  impact  on 
only  a  limited  number  of  firms  that  deal 
with  these  unique  commodities  and  the 
regulation  applies  equally  to  both  large 
and  small  firms.  This  rule  will  not  alter 
the  market  share  or  competitive  position 
of  small  businesses  relative  to  large 
firms. 

Section  1309(a)  of  the  1990  Act  refers 
to  any  perishable  agricultural 
commodity  which  is  subject  to  a  Federal 
marketing  order,  is  traditionally 
identified  as  being  produced  in  a 
distinct  geographic  area.  State,  or 
region,  and  whose  unique  identity  based 
on  its  production  in  a  distinct 
geographic  area  has  been  promoted  with 
funds  collected  from  producer 
contributions  pursuant  to  such 
marketing  order.  According  to  section 
1309  (b),  it  is  a  violation  of  paragraphs 
(4)  and  (5)  of  section  2  of  the  PACA  for  a 
person  to  use  the  unique  name  or 
geographic  designation  of  such 
commodity  to  promote  the  sale  of  a 
similar  commodity  produced  outside  the 
distinct  area.  State,  or  region. 

Section  1309(c)  of  the  1990  Act 
provides  that  a  person  bringing  a 
complaint  under  this  section  shall 
reimburse  the  Secretary  of  Agriculture 
for  any  and  all  costs  associated  with  the 
enforcement  of  that  section.  Section 
1309(d)  specifically  prohibits  the 
Secretary  from  increasing  the  fees 
collected  under  the  PACA  to  offset  costs 
associated  with  the  operation  of  this 
section.  This  rule  provides  a  mechanism 
whereby  funds  can  be  collected  in 
advance  of  the  formal  investigation  of  a 


complaint  to  ensure  that  fees  currently 
collected  under  the  Act  will  not  be  used 
to  pay  the  costs  of  the  investigation. 
The  rule  requires  that  any  person 
complaining  that  a  commission 
merchant,  dealer,  or  broker,  as  those 
terms  are  defined  in  the  PACA.  has  used 
a  unique  name  or  distinct  geographic 
area  to  promote  the  sale  of  a  perishable 
agricultural  commodity  produced 
outside  that  area,  file  a  written 
complaint  with  the  Director,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service.  United  States 
Department  of  Agriculture.  The 
complaint  must  set  forth  in  detail  all  the 
essential  particulars  of  the  alleged 
violation  and  must  be  accompanied  by  a 
non-refundable  $250.00  preliminary 
investigation  fee.  Upon  receiving  a 
written  complaint  accompanied  by  the 
fee,  the  Director  will  order  a  preliminary 
Investigation  of  the  complaint.  If  the 
preliminary  investigation  discloses  no 
apparent  violation,  no  further  action  will 
be  taken  and  the  complaining  person 
will  be  so  notified.  If.  however,  as  a 
result  of  the  investigation,  the  Director 
finds  reasonable  cause  for  further 
investigation,  he  shall  advise  the 
complaining  party  of  the  estimate  of  the 
additional  costs  necessarily  incurred  by 
the  further  investigation,  and  the 
complaining  person  shall  tender  the 
requested  fees  and  charges.  The 
estimated  fee  shall  be  calculated  on  the 
basis  of  the  hourly  salary  rates  of  a  OS 
5.  Step  4,  for  clerical  time  and  OS  13. 
Step  1,  for  professional  time,  plus 
benefits  and  other  costs.  At  the 
conclusion  of  the  investigation,  the 
Director  shall  determine  whether  the 
evidence  supports  the  filing  of  a  formal 
administrative  complaint  alleging  a 
violation  of  the  Perishable  Agricultural 
Commodities  Act. 

Discussion  of  Comments 

On  June  11. 1991.  the  U.S.  Department 
of  Agriculture  (USDA)  established  an 
interim  rule  that  amended  7  CFR  part  46 
of  the  Regulations  under  the  Perishable 
Agricultural  Commodities  Act  (PACA). 
This  interim  rule  was  published  on  the 
above  date  in  the  Federal  Register  (56FR 
26759-26761).  The  30-day  period  for 
written  comments  on  the  interim  rule 
expired  July  10, 1991.  During  the 
comment  period.  USDA  received  no 
written  comments. 
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List  of  Subjects  in  7  CFR  Part  46 

Administrative  practices  and 
procedures.  Agricultural  commodities. 
Brokers.  Penalties.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFT?  part  46  is  amended  as 
follows: 

PART  46  [AMENDED] 

1.  The  authority  citation  for  part  46 
continues  to  read  as  follows: 

Authority:  Sec.  15,  46  Stat.  537;  7  U.S.C. 
4990. 

2.  Section  46.48  is  revised  to  read  as 
follows: 

§  46.48    Procedure  for  Investigating 
complaints  involving  commodities  of  a 
unique  nature  or  coming  from  a  distinct 
geographic  area. 

(a)  Scope:  This  section  provides  for 
the  payment  of  fees  and  the 
investigation  of  allegations  of 
misrepresentation  or  misbranding  in 
which  the  commodity  which  is 
misbranded  or  misrepresented  is 
purported  to  be  a  commodity  of  a  unique 
name  or  geographical  designation  which 
is  defined  as: 

(1)  A  perishable  agricultural 
commodity  as  that  term  is  defined  under 
the  Perishable  Agricultural  Commodities 
Act,  1930; 

(2)  Subject  to  a  federal  marketing 
order  under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  e/se<7.); 

(3)  Traditionally  identified  as  being 
produced  in  a  distinct  geographic  area, 
State,  or  region;  and 

(4)  Of  a  unique  identity,  based  on  such 
distinct  geographic  area,  which  has  been 
promoted  with  funds  collected  through 
producer  contributions  pursuant  to  such 
marketing  order. 

(b)  Filing  complaints:  (1)  Any  person 
desiring  to  complain  of  a  possible 
violation  by  any  commission  merchant, 
dealer,  or  broker  as  a  result  of 
misrepresentation  or  misbranding  of  any 
commodity  subject  to  these  regulations 
may  file  a  complaint  with  the  Secretary 
of  Agriculture  and  request  an 
investigation  of  the  complaint  by  the 
Secretary. 

(2)  Complaints  shall  be  made  in 
writing  setting  forth  all  the  essential 
details,  including  but  not  limited  to: 

(i)  The  name  and  address  of  each 
complaining  person; 

(ii)  The  name  and  address  of  each 
person  against  whom  the  complaint  is 
made; 

(iii)  The  commodity,  approximate 
quantity  of  the  commodity,  and 
circumstances  of  alleged 
misrepresentation  or  misbranding; 


(iv)  The  current  location  of  the 
commodity; 

(v)  If  shipped,  the  shipping  and 
destination  points  of  the  commodity; 

(vi)  A  statement  of  all  other  known 
material  facts  with  respect  to  the 
complaint;  and 

(vii)  Copies  of  any  documents  or 
evidence  of  any  kind  in  the  possession 
of  the  complainant  regarding  the  alleged 
violation. 

(3)  The  complaint  shall  be 
accompanied  by  a  non-refundable 
$250.00  filing  fee  made  payable  to  the 
Agricultural  Marketing  Service  (see 
paragraph  (e)  of  this  section  Collection 
of  fees). 

(4)  The  complaint,  all  supporting 
evidence,  and  fee  should  be  mailed  to: 
PACA  Branch,  room  2095  So.,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 

(c)  Handling  complaints.  (1)  Upon 
receiving  a  written  complaint, 
supporting  evidence,  and  the  $250.00 
preliminary  investigation  fee  fiom  a 
complaining  person,  the  Director.  Fruit 
and  Vegetable  Division.  Agricultural 
Marketing  Service.  United  States 
Department  of  Agriculture  shall  order  a 
preliminary  investigation  to  determine  if 
the  complaint  can  be  substantiated.  If 
the  initial  investigation  discloses  no 
violation  of  the  Act.  no  further  action 
shall  be  taken  and  the  complaining 
person  shall  be  informed  of  the  finding. 
The  $250.00  filing  fee  shall  be 
considered  full  payment  for  the 
preliminary  investigation. 

(2)  If  the  Director  finds  reasonable 
cause  for  further  investigation,  the 
complaining  person  shall  be  duly 
notified  of  the  findings.  Prior  to  any 
further  investigation,  the  Director  shall 
advise  the  complaining  person  of  the 
estimated  fees  and  charges  which  the 
complaining  person  must  pay.  In 
calculating  the  estimated  fees,  the 
Director  shall  use  the  hourly  salary  rate 
of  a  GS-5,  Step  4.  for  clerical  time  and 
GS-13,  Step  1.  for  professional  time,  plus 
benefits  and  other  related  expenses 
including  travel  associated  with  the 
investigation. 

(3)  At  the  conclusion  of  the 
investigation,  the  Department  will 
inform  the  complaining  person  of  the 
results,  provided,  however,  that  any 
findings,  the  release  of  which  may 
jeopardize  an  ongoing  formal 
disciplinary  proceeding  initiated  under 
the  PACA,  may  be  withheld  pending 
completion  of  the  disciplinary  case. 

(d)  Investigative  authority. 
Investigation  of  a  complaint  of  this 
Section  shall  be  deemed  to  be  an 
investigation  under  Section  6(b)  of  the 
Perishable  Agricultural  Commodities 
Act  (7  U.S.C.  499f(b)). 


(e)  Collection  of  fees.  (1)  Any  person 
bringing  a  complaint,  alleging  a  violation 
of  section  1309  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
shall  reimburse  the  Secretary  of 
Agriculture  for  any  and  all  costs 
associated  with  the  enforcement  of  that 
section. 

(2)  A  non-refundable  $250.00  fee  for 
the  preliminary  investigation  shall 
accompany  the  written  complaint. 

(3)  An  estimate  of  fees  and  charges  to 
conduct  the  further  investigation 
calculated  in  accordance  with 
paragraph  (c)(2)  of  this  section  will  be 
provided  the  complaining  person. 

(i)  Payment  of  the  fees  and  charges 
shall  be  collected  in  advance  by  the 
Secretary  prior  to  continuation  of 
investigation  of  a  complaint. 

(ii)  Payment  of  fees  and  charges  may 
be  made  by  cash,  check,  or  money  order 
payable  to  the  Agricultural  Marketing 
Service. 

(iii)  In  the  event  that  the  estimated 
fees  and  charges  prove  to  be 
inadequate,  the  complaining  person  will 
be  informed  of  the  deficiency.  Any 
complaining  person  that  does  not 
reimburse  the  Secretary  full  payment  for 
fees  and  charges  associated  with  a 
completed  investigation  shall  be  liable 
to  be  proceeded  against  in  any  court  of 
competent  jurisdiction  in  a  suit  by  the 
United  States  to  collect  any  monetary  or 
other  damages  connected  with  the 
investigation. 

(iv)  The  complaining  person  will  be 
reimbursed  by  the  Secretary  for  any 
overpayment  of  fees  and  charges,  except 
for  the  $250.00  preliminary  investigation 
fee  which  is  nonrefundable. 

Dated:  October  9, 1991. 
Daniel  Haley. 
Administrator. 
[FR  Doc.  91-24758  Filed  10-15-91;  8:45  am] 

BIUINQ  CODE  3410-02-M 


7  CFR  Part  985 

I  Docket  No.  FV-91-264FR) 

Spearmint  Oil  Produced  in  the  Far 
West;  Amendment  of  Rules  and 
Regulations  Regarding  the  Issuance  of 
Additional  Allotment  Base  to  New 
Producers 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  This  action  amends  the 
administrative  rules  and  regulations  ol 
the  spearmint  oil  marketing  order 
regarding  the  issuance  of  additional 
allotment  base  to  new  producers.  The 
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amendment  will  divide  the  production 
area  into  four  regions  for  the  purpose  of 
distributing  an  equal  portion  of  the 
additional  allotment  base  to  each  of  the 
four  regions  for  each  class  of  spearmint 
oil  during  a  marketing  year.  It  will 
provide  a  greater  opportunity  to  new 
producers  in  some  regions  of  the 
production  area  to  receive  allotment 
base.  This  action  was  unanimously 
recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
which  is  responsible  for  the  local 
administration  of  the  order. 
EFFECrrVE  DATE:  October  16. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christian  D.  Nissen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  P.O.  Box  96458,  room  2524-S, 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5127. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  985  (7  CFR  part  985) 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West.  The 
marketing  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  nine 
handlers  of  spearmint  oil  produced  in 
the  Far  West  who  are  subject  to 
regulation  under  the  spearmint  oil 
marketing  order  and  approximately  253 
producers  of  spearmint  oil  in  the 
regulated  area.  Of  the  253  producers,  160 
hold  Scotch  (Class  1)  spearmint  oil 
allotment  base  and  136  producers  hold 
Native  (Class  3)  spearmint  oil  allotment 
base.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 


Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  spearmint  oil  producers  and 
handlers  niay  be  classified  as  small 
entities. 

The  Committee  unanimously 
recommended  at  its  February  27, 1991, 
meeting  that  §  985.153  of  the 
administrative  rules  and  regulations  of 
the  spearmint  oil  marketing  order  be 
amended  by  dividing  the  production 
area  into  four  regions  for  the  purpose  of 
distributing  additional  allotment  base  to 
new  producers.  This  amendment  is 
authorized  under  {  985.53(d)(3)  of  the 
spearmint  oil  marketing  order  which 
states  that  the  Committee  may  establish 
rules  and  regulations  to  determine  the 
distribution  of  additional  allotment 
base. 

The  spearmint  oil  marketing  order  is  a 
volume  control  program  which 
authorizes  the  regulation  of  spearmint 
oil  produced  in  the  Far  West  through 
annual  allotment  percentages  and 
salable  quantities  by  class  of  spearmint 
oil.  The  salable  quantity  limits  the 
quantity  of  each  class  of  spearmint  oil 
that  may  be  marketed  from  each 
season's  crop.  Each  producer  is  allotted 
a  share  of  the  salable  quantity  by 
applying  the  allotment  percentage  to 
that  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 
Handlers  may  not  purchase  spearmint 
oil  in  excess  of  a  producer's  annual 
allotment,  or  from  producers  who  have 
not  been  issued  an  allotment  base  under 
the  spearmint  oil  marketing  order. 

Section  985.53(d)(1)  of  the  spearmint 
oil  marketing  order  provides  that  an 
amount  representing  no  more  than  1 
percent  of  the  total  allotment  base  for 
each  class  of  spearmint  oil  be  issued 
annually  and  distributed  equally  as 
additional  allotment  base  to  both  new 
and  existing  producers.  Fifty  percent  of 
this  additional  allotment  base  is  made 
available  for  existing  producers  and  50 
percent  is  made  available  to  new 
producers.  A  "new  producer"  is  defined, 
under  S  985.153(a)(1),  as  any  individual 
who  was  never  issued  an  allotment  base 
by  the  Committee  for  a  class  of  oil  in 
any  capacity  either  as  an  individual,  or 
as  a  member  of  a  partnership, 
corporation,  or  other  business  unit. 

The  Committee,  under  S  985.153(c)(1) 
of  the  spearmint  oil  marketing  order,  is 
authorized  to  place  in  a  lot  for  drawing 
the  names  of  all  eligible  new  producers 
who  have  applied  for  additional 
allotment  base.  Each  new  producer 
whose  name  is  drawn  is  issued  an  equal 
amount  of  the  available  additional 
allotment  base. 


Currently,  most  Far  West  spearmint 
oil  is  produced  in  portions  of 
Washington,  Idaho  and  Oregon. 
Knowledge  of  and  interest  in  the 
production  of  spearmint  oil  by  non- 
producers  in  these  areas  is  higher  than 
in  areas  containing  fewer  spearmint  oil 
producers.  More  requests  from  new 
producers  for  allotment  base  are 
submitted  from  these  areas  than  from 
other  regions  within  the  production  area. 
Less  opportunity  is  realized  for  the 
production  of  spearmint  oil  by  potential 
new  producers  from  other  areas  of 
production. 

The  Committee  unanimously 
recommended  that  the  production  area 
be  divided  into  four  regions  for  the 
purpose  of  distributing  additional 
allotment  base  to  new  producers.  The 
production  area,  which  includes  the 
States  of  Washington.  Idaho,  Oregon, 
and  portions  of  California.  Nevada, 
Montana,  and  Utah,  would  be  divided  as 
follows:  Region  1  would  consist  of  those 
portions  of  Montana  and  Utah  included 
in  the  production  area;  region  2  would 
consist  of  Oregon  and  those  portions  of 
Nevada  and  CaUfomia  included  in  the 
production  area;  region  3  would  consist 
of  Idaho;  and  region  4  would  consist  of 
Washington. 

The  Committee,  after  determining  the 
amount  of  additional  allotment  base  for 
each  class  of  spearmint  oil  to  be  made 
available  to  new  producers,  will  allocate 
each  region  one-fourth  of  the  total 
additional  allotment  base  for  each  class 
of  oil.  New  producers  in  each  of  the  four 
regions  will  submit  requests  for 
allotment  base  and  the  Committee  will 
determine  whether  the  new  producers 
requesting  allotment  base  have  the 
ability  to  produce  spearmint  oil.  Eligible 
producers  will  then  be  selected  by  lot 
from  each  region. 

If  a  region  does  not  have  enough 
eligible  applicants  to  use  the  available 
additional  allotment  base  for  that 
region,  the  undistributed  quantity  of 
additional  allotment  base  will  then  be 
divided  equally  among  the  remaining 
regions. 

This  amendment  makes  an  equal 
portion  of  the  additional  allotment  base 
available  to  each  of  the  four  regions  for 
each  class  of  spearmint  oil  during  a 
marketing  year.  It  will  provide  a  greater 
opportunity  to  new  producers  in  some 
regions  of  the  production  area,  such  as 
portions  of  Montana,  Utah,  Nevada, 
Central  Oregon,  and  California,  to 
receive  allotment  base  and  undertake 
the  production  of  spearmint  oil. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  May  31, 1991  (56 
FR  24742).  Written  comments  were 
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accepted  through  August  10, 1991.  Five 
comments  were  received. 

Of  the  five  comments  received,  three 
did  not  address  the  substance  of  the 
proposed  rule.  These  comments 
questioned  Montana's  inclusion  in  the 
marketing  order  and  demanded 
Montana's  release  from  it.  The  two 
remaining  comments  opposed  changing 
the  process  for  distributing  new 
allotment  base  in  the  manner 
prescribed.  One  comment  came  from  a 
grower,  and  the  other  was  from  the  legal 
counsel  for  Jet  Farms,  a  grower  and 
handler  under  the  order. 

In  the  comment  received  from  the 
grower,  the  commenter  opposed  the  new 
process  for  distributing  additional 
allotment  base  because  it  does  not 
reflect  the  historical  proportions  of 
production  in  the  various  states.  In 
response,  the  purpose  of  changing  the 
process  of  distributing  additional 
allotment  base  is  to  provide  a  greater 
opportunity  to  new  producers  in  some 
regions  of  the  production  area.  A  new 
allotment  distribution  process  based  on 
historic  proportions  of  pr'oduction  would 
reduce  the  opportunities  of  receiving 
base  for  these  same  producers. 

As  mentioned  above,  most  Far  West 
spearmint  oil  is  produced  in  portions  of 
Washington,  Idaho  and  Oregon.  Because 
of  this  fact,  knowledge  of  and  interest  in 
the  production  of  spearmint  oil  by  non- 
producers  in  these  areas  is  higher,  and 
more  requests  from  new  producers  for 
allotment  base  are  submitted. 
Consequently,  the  number  of 
applications  from  these  areas  is  greater 
than  from  any  of  the  other  regions 
within  the  production  area.  Dividing  the 
production  area  according  to  the 
historical  proportions  of  production,  or 
in  a  way  reflecting  historical 
proportions,  would  provide  applicants 
from  these  areas  with  a  greater  chance 
of  receiving  new  base,  and  would 
reduce  the  opportunities  available  to 
new  producers  from  states  which 
currently  have  little  or  no  spearmint 
production.  Thus,  distributing  new 
allotment  base  using  historical 
proportions  of  production  as 
recommended  by  the  commenter  would 
not  effectuate  the  purpose  of  this  rule. 

The  comment  from  the  legal  counsel 
for  Jet  Farms  opposed  the  new  process 
for  distributing  additional  allotment 
base  for  several  reasons.  In  his  first 
point,  the  commenter  stated  that  in 
proposing  this  rule  the  Department  had 
violated  section  553  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553).  However,  the  Department 
maintains  the  proposed  rule  was  issued 
within  the  requirements  of  the  APA. 

The  commenter's  second  point  was 
that  the  distribution  of  new  producer 


base  to  geographic  regions  and  the 
resulting  restriction  or  enlargement  of 
the  new  producer's  opportunity  to 
receive  allotment  base  is  not  authorized 
by  §  985.53  of  the  order.  However, 
§  985.53(d)(3)  authorizes  the  Committee, 
with  the  approval  of  the  Secretary,  to 
establish  rules  and  regulations 
governing  the  distribution  of  additional 
allotment  bases.  This  section  of  the 
order  specifically  instructs  the 
Committee  to  consider  the  area  where 
the  oil  will  be  produced  when 
establishing  such  rules.  This  rule  is 
within  the  authority  provided  under 
§  985.53. 

In  his  third  point,  the  commenter 
objects  to  the  change  in  the 
methodology  of  allotting  new  base 
because  he  feels  it  is  discriminatory  in 
nature.  The  commenter  provided  an 
analysis  to  prove  his  point.  However, 
one  of  the  main  premises  of  his  analysis 
is  invalid.  The  commenter  based  his 
conclusions  on  the  assumption  that  most 
applications  would  come  from  persons 
who  already  have,  or  have  access  to,  the 
equipment  necessary  for  spearmint 
production,  meaning  peppermint 
growers  and  the  families  of  existing 
spearmint  growers.  The  commenter 
made  this  assumption  because  he 
believes  the  cost  of  distilling  equipment 
would  be  a  barrier  to  entry  for  new 
producers.  However,  this  assumption  is 
not  supported  by  data  concerning 
existing  producers.  Of  existing 
producers  of  peppermint  and  existing 
producers  of  spearmint,  less  than  30 
percent  own  their  own  oil  extracting 
still. 

In  his  analysis,  the  commenter 
attempted  to  define  the  number  of 
potential  growers  in  each  region.  This 
required  the  commenter  to  make 
subjective  judgements  weakening  his 
analysis.  The  division  of  the  production 
area  into  regions  was  not  based  on  the 
number  of  potential  spearmint 
producers,  but  on  the  number  of  actual 
producers. 

As  stated  before,  the  purpose  of  this 
rule  is  to  provide  new  producers  in  some 
areas  a  greater  chance  to  receive 
additional  allotment  base  pursuant  to 
§  985.153  of  the  order's  rules  and 
regulations.  Under  the  current  system  of 
allotting  additional  base,  every 
applicant  for  new  base  has  an  equal 
chance  of  receiving  an  allotment. 
However,  the  chances  of  each  region 
receiving  base  are  not  equal. 

Most  Far  West  spearmint  oil  is 
produced  in  portions  of  Washington, 
Idaho  and  Oregon.  Of  these  states. 
Washington  holds  82  percent  of  the 
allotment  base.  During  the  last  10  years, 
Washington  has  received  75  percent  of 
the  new  allotment  base,  80  percent  in 


the  last  5  years.  With  Washington 
receiving  three  or  more  of  the  four  new 
allotment  bases  in  most  years,  the 
chances  of  receiving  a  share  of  the  new 
allotment  base  for  other  states  in  the 
production  area  have  been  small. 

This  amendment  makes  an  equal 
portion  of  the  additional  base  available 
to  each  of  the  four  regions  during  a 
marketing  year.  Each  region  will  have 
an  equal  opportunity  to  receive  an 
allotment  of  new  base.  Thus,  growers 
from  regions  currently  under 
represented  will  have  a  greater 
opportunity  to  receive  an  allotment. 

Based  on  an  examination  of  the 
number  of  applications  for  additional 
allotment  received  in  the  past  and  the 
numbers  received  from  each  region,  the 
new  distribution  process  will  improve 
the  chances  of  new  growers  receiving 
base  in  each  of  the  first  three  regions, 
and  leaves  the  opportunities  for 
potential  growers  in  Region  4  virtually 
unchanged.  In  cases  where  a  region 
does  not  have  enough  eligible  applicants 
to  use  the  available  additional  allotment 
base  for  that  region,  the  undistributed 
quantity  of  additional  allotment  base 
will  then  be  divided  equally  among  the 
remaining  regions.  Therefore,  it  is  the 
Department's  position  this  action  is  not 
discriminatory  in  nature. 

The  commenter's  last  point  alleges 
that  the  Committee  intentionally  drafted 
this  rule  to  favor  Montana  producers  in 
an  effort  to  relieve  political  and  other 
pressures  on  the  marketing  order.  The 
Committee  was  examining  the  concept 
behind  this  rule  long  before  some 
Montana  growers  began  taking  steps  to 
be  excluded  from  the  order.  The  benefits 
of  this  rule  extend  further  than  just 
Montana,  and  it  achieves  its  purpose  by 
advancing  the  opportunities  of  potential 
new  producers  in  several  regions. 

Therefore,  for  the  reasons  stated,  no 
change  has  been  made  to  the  proposed 
rule  in  response  to  the  comments 
received. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  the 
comments  received,  and  other  available 
information,  it  is  found  that  this  action, 
as  hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
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because  the  drawings  for  new  allotment 
base  are  scheduled  for  early  October 
and  prospective  new  producers  should 
be  provided  the  opportunity  to  benefit 
from  the  changed  regulations.  Therefore, 
this  action  should  be  expedited. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements,  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  and  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGUUVTING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended;  7  U.S.C.  601.674. 

2.  Section  985.153  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  985.153    Issuance  of  additional  allotment 
basa  to  new  and  existing  producers. 

(a)  *  *  • 

(b)  *  *  • 

(c)  Issuance — (1)  New  producers,  (i) 
Regions  for  the  purpose  of  issuing 
additional  allotment  base  to  new 
producers,  the  production  area  is 
divided  into  the  following  regions: 

(A)  Region  1.  Those  portions  of 
Montana  and  Utah  included  in  the 
production  area. 

(B)  Region  2.  The  State  of  Oregon  and 
those  portions  of  Nevada  and  California 
included  in  the  production  area. 

(C)  Region  3.  The  State  of  Idaho. 

(D)  Region  4.  The  State  of 
Washington. 

(ii)  Each  year,  the  Committee  shall 
determine  the  size  of  the  minimum 
economic  enterprise  required  to  produce 
each  class  of  oil.  The  Committee  shall 
thereafter  calculate  the  number  of  new 
producers  who  will  receive  allotment 
base  under  this  section  for  each  class  of 
oil.  An  equal  number  of  grants  of  the 
additional  allotment  base  for  each  class 
of  oil  that  is  available  to  new  producers 
each  marketing  year  shall  be  issued  to 
producers  within  each  region.  The 
Committee  shall  include  that 
information  in  its  announcements  to 
new  producers  in  each  region  informing 
them  when  to  submit  requests  for 
allotment  base.  The  Committee  shall 
determine  whether  the  new  producers 
requesting  additional  base  have  ability 
to  produce  spearmint  oil.  The  names  of 
all  eligible  new  producers  in  each  region 
shall  be  placed  in  a  lot  for  drawing.  A 
separate  drawing  shall  be  held  for  each 


region.  If,  in  any  marketing  year,  there 
are  not  enough  requests  from  eligible 
new  producers  in  a  region  to  use  all  of 
the  additional  allotment  base  available 
for  that  region,  such  unused  allotment 
base  shall  be  divided  equally  among 
eligible  new  producers  within  the  other 
regions  receiving  allotment  base 
pursuant  to  this  section.  The  Committee 
shall  immediately  notify  each  new 
producer  whose  name  was  drawn  and 
issue  that  producer  an  allotment  base  in 
the  appropriate  amount. 
***** 

Dated:  October  9. 1991. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  91-24876  Filed  10-15-91:  8:45  am] 
BILUNO  CODE  3410-02-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  15  and  16 
RIN  3150-AD44 

Salary  Offset  Procedures  for 
Collecting  Debts  Owed  by  Federal 
Employees  to  the  Federal  Government 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  establishing 
procedures  to  collect  certain  debts  owed 
by  Federal  employees  to  the  NRC  and 
other  Federal  agencies  by  deduction(s) 
from  their  pay.  This  final  rule,  which 
establishes  a  new  10  CFR  part  16,  is 
necessary  to  conform  NRC  regulations 
to  the  Debt  Collection  Act  of  1982  which 
requires  each  agency  to  establish  a 
salary  offset  program  for  the  collection 
of  these  debts.  This  rule  also  amends 
NRC's  debt  collection  procedures  to 
specify  that  these  salary  offset 
provisions  apply  to  the  collection  of 
certain  debts  owed  by  Federal 
employees  to  the  NRC  and  other 
agencies. 

EFFECTIVE  DATE:  November  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Diane  B.  Dandois,  Chief,  License  Fee 
and  Debt  Collection  Branch,  Division  of 
Accounting  and  Finance,  Office  of  the 
Controller.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
telephone  (301)  492-7225. 
SUPPI^MENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  (Pub.  L  97-365) 
requires  each  agency  to  establish  a 
salary  offset  program  for  the  collection 
of  debts  owed  by  Federal  employees  to 
the  Federal  Government. 


The  Office  of  Personnel  Management 
(OPM)  regulations  governing  the  salary 
offset  program  establish  certain 
minimum  standards  and  procedures  that 
must  be  incorporated  into  each  agency's 
salary  offset  regulations  (5  CFR 
550.1104)  and  require  each  agency  to 
submit  proposed  regulations  to  OPM  for 
review  and  approval  prior  to  their 
becoming  final  rules  (5  CFR  550.1105). 
The  NRC  forwarded  a  copy  of  its 
proposed  rule  to  OPM  in  order  to 
comply  with  5  CFR  550.1105.  OPM 
approved  NRC's  proposed  rule  on  salary 
offset.  The  NRC  published  the  proposed 
rule  for  public  comment  on  September 
26, 1990  (55  FR  39285).  No  comments 
were  received. 

Therefore,  the  NRC  is  establishing  a 
new  part  in  10  CFR  Ch.  I  (part  16)  that 
would  contain  the  provisions  necessary 
to  meet  the  requirements  of  the  Debt 
Collection  Act  of  1982.  The  new  10  CFR 
part  16  provides  procedures  for  the  NRC 
to  collect  debts  owed  to  the  Federal 
Government  by  administrative  offset 
from  a  Federal  employee's  salary 
without  his  or  her  consent.  This  rule 
applies  to  all  Federal  employees  who 
owe  debts  to  the  NRC  and  to  current 
employees  of  the  NRC  who  owe  debts  to 
other  Federal  agencies. 

In  addition,  this  final  rule  is  making 
conforming  amendments  to  10  CFR  part 
15,  Debt  Collection  Procedures.  These 
amendments  are  necessary  to  specify 
that  the  salary  offset  provisions  of  10 
CFR  part  16  apply  to  the  collection  of 
certain  debts  owed  by  Federal 
employees  to  the  NRC  and  other 
agencies. 

Finding  of  No  Significant  Environmental 
Impact 

The  Commission  has  determined, 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51.  that  this  rule  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  therefore  an 
environmental  statement  is  not  required. 
Amending  the  procedures  that  the  NRC 
uses  to  collect  debts  which  are  owed  to 
it  and  other  Federal  agencies  by  Federal 
employees  through  salary  offset  will 
have  no  radiological  environmental 
impact  o^site  and  no  impact  on 
occupational  radiation  exposure  onsite. 
The  rule  does  not  affect  nonradiological 
plant  efiluents  and  has  no  other 
environmental  impact. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  on 
which  this  determination  is  based,  are  . 
available  for  inspection  at  the  NRC 
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Public  Document  Room,  2120  L  Street 
(Lower  Level),  NW..  Washington.  DC 

Paperwoik  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  e<  569- ). 

Regulatory  Analysis 

This  final  rule  will  bring  NRC 
procedures  for  collecting  debts  owed  it 
and  other  Federal  agencies  by  Federal 
employees  into  conformance  with 
current  statutory  and  regidatory 
guidance  and  requirements  and,  as  such, 
does  not  have  significant  impact  on 
state  and  local  governments  and 
geographical  regions,  health,  safety,  and 
the  environment:  nor  does  it  represent 
substantial  costs  to  licensees,  the  NRC, 
or  other  Federal  agencies.  This 
constitutes  the  regulatory  analysis  for 
this  rule. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibihty  Act.  5  U.S.C.  605(b).  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  it  does  not  cover  debts  owed  the 
NRC  by  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule.  10  CFR  50.10a  does  not 
apply  to  this  rule  and,  therefore,  that  a 
backfit  analysis  is  not  required  for  this 
final  rule  because  it  does  not  involve 
any  provisions  which  would  impose 
backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  15 

Administrative  practice  and 
procedure.  Debt  collection  procedure. 

10  CFR  Part  16 

Administrative  practice  and 
procedure.  Debt  collection. 

For  the  reasons  set  out  in  the 
preamble  and  under  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended: 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  the  Debt  Collection  Act  of 
1982.  as  amended:  the  Federal  Gaims 
Collection  Act  of  1966.  as  amended:  5 
CFR  550.1101-llOa  subpart  K;  and  5 
use.  552  and  553,  the  NRC  is  adopting 
10  CFR  part  16  and  the  following 
amendments  to  10  CFR  part  15. 


PART  IS— {AMENDED} 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  Sees.  161. 188, 66  Stat.  948.  955, 
as  amended  (42  U.S.C.  2201.  2236):  sea  201,  68 
Stat  1242,  as  amended  (42  U.S.C  5841):  sec 
3,  Pub.  L  69-50&  80  Stat.  308.  as  amended  (31 
U.S.C.  3711.  3717. 3718):  see.  1.  Pub.  L  97-258. 
96  Stat.  972  (31  U.S.C  3713):  sec.  5,  Pub.  L  89- 
508. 80  Stat.  308.  as  amended  (31  U.S.C.  3716): 
Pub.  L  97-365,  96  Stat.  1749  (31  U.S.C  3701- 
3719h  Federal  Claims  Collection  Standards.  4 
CFR  parts  101-105. 

2.  Section  15.1  is  amended  by  revising 
paragraph  |b)(l)  to  read  as  follows: 


§15.1 


(b)  *  *  • 

(1)  A  claim  against  an  employee  for 
erroneous  payment  of  pay  and 
allowances  subject  to  waiver  under  5 
U.S.C.  5584  are  covered  by  the 
provisions  of  10  CFR  part  16. 
***** 

3.  Section  15.2  is  amended  by  adding  a 
new  definition  "salary  offset"  as 
follows: 

§15.2    Definnions. 

•        *        •        «        * 

Salary  offset  means  an  administrative 
offset  to  collect  a  debt  under  5  U.S.C. 
5514  by  deduction(s)  at  one  or  more 
officially  established  pay  intervals  from  • 
the  current  pay  account  of  an  employee 
without  his/her  consent. 

4.  Section  15.5  is  amended  by  revising 
paragraph  (b)(6)  to  read  as  follows: 

§15.5    Claims  that  arc  covered. 

***** 

(b)  •  •  • 

(6)  A  claim  once  it  becomes  subject  to 
salary  offset  under  5  U.S.C.  5514.  These 
claims  are  subject  to  the  provisions  of  10 
CFR  part  16. 

5.  Section  15.21  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  15.21    Written  demands  for  payment 
***** 

(c)  The  NRC  shall  normally  send  only 
one  written  demand  to  a  debtor  who  is  a 
current  NRC  employee.  The  procedure 
described  in  S  15.33  and  10  CFR  part  16 
will  be  followed  if  full  payment  is  not 
received  either  30  days  from  the  date  the 
initial  written  demand  was  mailed  or 
hand  delivered.  If  the  NRC  cannot 
obtain  full  payment  by  following  the 
procedures  described  in  S  15.33  and  10 
CFR  part  16.  the  NRC  may  follow  other 
collection  procedures  described  in  this 
subpart. 


6.  Section  15.27  is  revised  to  read  as 
follows: 

§  15..27    Contact  witti  datitor's  emptoying 
agency. 

If  the  debtor  is  employed  by  the 
Federal  government  or  is  a  member  of 
the  military  establishment  or  the  Coast 
Guard,  collection  by  offset  must  be 
accomplished  in  accordance  with  5 
U.S.C.  5514  and  the  provisions  of  10  CFR 
part  16. 

7.  Section  15.33  is  amended  by 
revising  paragraphs  (c)  and  (d)(4)(ii)  to 
read  as  follows: 


§  15.33 
offseL 


Collection  by  adnrinistnrtive 


(c)  Salary  offset  is  governed  by  5 
U.S.C.  5514  and  the  provisions  of  10  CFR 
part  16. 

(d)  •  *  * 
(4)  *  *  * 

(ii)  Debts  once  they  become  subject  to 
the  salary  offset  provisions  of  5  U.S.C. 
5514  and  10  CFR  pari  16;  or 

***** 

8.  Section  15.35  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§  15.35    Payments. 

***** 

(b)  Payment  in  installments.  If  a 
debtor  furnishes  satisfactory  evidence  of 
inability  to  pay  a  claim  in  one  lump  sum, 
payment  in  regular  installments  may  be 
arranged.  Evidence  may  consist  of  a 
financial  statement  or  a  signed 
statement  that  the  debtor's  application 
for  a  loan  to  enable  the  debtor  to  pay 
the  claim  in  full  was  rejected.  Except  for 
a  claim  described  in  5  U.S.C.  5514  and 
codified  in  10  CFR  pari  16.  all 
installment  payment  arrangements  must 
be  in  writing  and  require  the  payment  of 
interest,  and  administrative  charges. 
***** 

9.  A  new  part  16  is  added  to  10  CFR 
Ch.  1. 

PART  16-SALARY  OFFSET 
PROCEDURES  FOR  COLLECTING 
DEBTS  OWED  BY  FEDERAL 
EMPLOYEES  TO  THE  FEDERAL 
GOVERNMENT 

Sec. 

16.1    Purpose  and  scope. 

16.3    Definitions. 

16.5    Application. 

16.7    Notice  requirements. 

16.9    Hearing. 

16.11     Written  decision.  \ 

16.13    Coordinating  offset  with  another  ] 

Federal  agency. 
16.15    Procedures  for  salary  offset. 
1R17    Refunds. 
16.19    Statute  of  limitations. 
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Sec. 

16.21    Non-waiver  of  rights. 
16.23    Interest,  penalties,  and  administrative 
charges. 
Authority:  Sec.  161,  68  Stat.  948,  as 
amended  {42  U.S.C.  2201),  sec.  201,  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841);  sec.  3,  Pub. 
L.  89-508. 80  Stat.  308.  as  amended  (31  U.S.C. 
3711,  3717.  3718);  sec.  5,  Pub.  L.  89-508,  80 
Stat.  308.  as  amended  (31  U.S.C.  3716).  Debt 
Collection  Act  of  1982.  Pub.  L  97-365,  96  Stat. 
1749-1758;  Federal  Claims  Collection 
Standards.  4  CFR  parts  101-105;  5  U.S.C.  5514, 
as  amended;  5  CFR  550.1101-550.1108. 

§  16.1    Purpose  and  scope. 

(a)  This  part  provides  procedures  for 
the  collection  by  administrative  offset  of 
a  Federal  employee's  salary  without 
his/her  consent  to  satisfy  certain  debts 
owed  to  the  Federal  Government.  This 
part  applies  to  all  Federal  employees 
who  owe  debts  to  the  Nuclear 
Regulatory  Commission  (NRC)  and  to 
current  employees  of  the  NRC  who  owe 
debts  to  other  Federal  agencies.  This 
part  does  not  apply  when  the  employee 
consents  to  recovery  from  his/her 
current  pay  account. 

(b)  These  procedures  do  not  apply  to 
debts  or  claims  arising  under: 

(1)  The  Internal  Revenue  Code  of  1954, 
as  amended.  26  U.S.C.  1  et  seq.; 

(2)  The  Social  Security  Act,  42  U.S.C. 
301  et  seq.; 

(3)  The  tariff  laws  of  the  United 
States;  or 

(4)  Any  case  where  a  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute. 

(c)  These  procedures  do  not  apply  to 
any  adjustment  to  pay  arising  out  of  an 
employee's  selection  of  coverage  or  a 
change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
deductions  from  pay  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(d)  1  hese  procedures  do  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act.  31  U.S.C.  3711  et  seq..  4 
CFR  parts  101-105. 

(e)  This  part  does  not  preclude  an 
employee  from  requesting  waiver  of  an 
overpayment  under  5  U.S.C.  5584. 10 
U.S.C.  2774.  or  32  U.S.C.  716  or  in  any 
way  questioning  the  amount  or  validity 
of  the  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office. 
This  part  does  not  preclude  an  employee 
from  requesting  a  waiver  pursuant  to 
other  statutory  provisions  applicable  to 
the  particular  debt  being  collected. 

§16.3    Oeflnttions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 


Administrative  charges  are  those 
amounts  assessed  by  NRC  to  cover  the 
costs  of  processing  and  handling 
delinquent  debts  due  the  Government. 

Administrative  offset  means 
withholding  money  payable  by  the 
United  States  Government  to,  or  held  by 
the  Government  for,  a  person  to  satisfy 
a  debt  the  person  owes  the  United 
States  Government. 

Agency  means  an  executive  agency  as 
is  defined  at  5  U.S.C.  105  including  the 
U.S.  Postal  Service,  the  U.S.  Postal  Rate 
Commission,  a  military  department  as 
defined  at  5  U.S.C.  102,  an  agency  or 
court  in  the  judicial  branch,  an  agency 
of  the  legislative  branch  including  the 
U.S.  Senate  and  House  of 
Representatives  and  other  independent 
establishments  that  are  entities  of  the 
Federal  Government. 

Creditor  agency  means  the  agency  to 
which  a  debt  is  owed. 

Debt  means  an  amount  that  has  been 
determined  by  an  appropriate  NRC 
official  or  an  appropriate  official  of 
another  agency  to  be  owed  to  the  United 
States  from  sources  which  include  loans 
insured  or  guaranteed  by  the  United 
States  and  all  other  amounts  due  the 
United  States  from  fees,  leases,  rents, 
royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interests,  fines, 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Military  Justice), 
and  all  other  similar  sources. 

Disposable  pay  means  the  amount 
that  remains  from  an  employee's  current 
basic  pay,  special  pay,  incentive  pay, 
retired  pay,  retainer  pay,  or  in  the  case 
of  an  employee  not  entitled  to  basic  pay, 
other  authorized  pay  after  required 
deductions  for  social  security;  Federal, 
state  or  local  income  taxes;  health 
insurance  premiums;  retirement 
contributions;  life  insurance  premiums; 
Federal  employment  taxes;  and  any 
other  deductions  that  are  required  to  be 
withheld  by  law.  Deductions  described 
in  5  CFR  581.105  (b)  through  (f)  are 
excluded  when  determining  disposable 
pay  subject  to  salary  offset. 

Employee  means  a  current  employee 
of  an  agency,  including  a  current 
member  of  the  Armed  Forces  or  a 
Reserve  of  the  Armed  Forces  (Reserves). 

FCCS  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Justice  Department  and  the 
General  Accounting  Office  at  4  CFR 
parts  101-105. 

Hearing  official  means  an  individual 
responsible  for  conducting  any  hearing 
with  respect  to  the  existence  or  amount 
of  a  debt  claimed  or  the  repayment 
schedule  if  not  established  by  written 
agreement  between  the  employee  and 


the  NRC.  and  who  renders  a  decision  on 
the  basis  of  this  hearing. 

Paying  agency  means  the  agency  that 
employs  the  individual  who  owes  the 
debt  and  authorizes  the  payment  of  his/ 
her  current  pay. 

Salary  offset  means  an  administrative 
offset  to  collect  a  debt  under  5  U.S.C. 
5514  by  deduction(s)  at  one  or  more 
officially  established  pay  intervals  from 
the  current  pay  account  of  an  employee 
without  his  or  her  consent. 

Waiver  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  an 
employee  to  an  agency  as  permitted  or 
required  by  5  U.S.C.  5584, 10  U.S.C.  2774. 
32  U.S.C.  716,  5  U.S.C.  8346(b),  or  any 
other  law. 

§16.5    Application. 

The  regulations  in  this  part  are  to  be 
followed  when: 

(a)  The  NRC  is  owed  a  debt  by  an 
individual  currently  employed  by 
another  Federal  agency; 

(b)  The  NRC  is  owed  a  debt  by  an 
individual  who  is  a  current  employee  of 
the  NRC;  or 

(c)  The  NRC  employs  an  individual 
who  owes  a  debt  to  another  Federal 
agency. 

§  16.7    Notice  requirements. 

(a)  If  the  NRC  is  the  creditor  agency, 
deductions  will  not  be  made  unless  the 
NRC  provides  the  employee  with  a 
signed  written  notice  of  the  debt  at  least 
30  days  before  salary  offset  commences. 
The  notice  will  be  delivered  in  person  or 
by  certified  or  registered  mail,  return 
receipt  requested,  with  receipt  returned 
as  proof  of  delivery. 

(b)  The  written  notice  must  contain: 

(1)  A  statement  that  the  debt  is  owed 
and  an  explanation  of  its  origin,  nature, 
and  amount; 

(2)  The  NRC's  intention  to  collect  the 
debt  by  deducting  from  the  employee's 
current  disposable  pay  account; 

(3)  The  amount,  frequency,  proposed 
beginning  date,  and  duration  of  the 
intended  deduction(s); 

(4)  An  explanation  of  interest, 
penalties,  and  administrative  charges, 
including  a  statement  that  these  charges 
will  be  assessed  unless  excused  in 
accordance  with  the  Federal  Claims 
Collection  Standards  at  4  CFR  parts 
101-105; 

(5)  "The  employee's  right  to  inspect    . 
and  copy  government  records  pertaining 
to  the  debt  or.  if  the  employee  or  his  or 
her  representative  cannot  personally 
inspect  the  records,  to  request  and 
receive  a  copy  of  these  records; 

(6)  If  not  previously  provided,  the 
opportunity  (under  terms  agreeable  to 
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the  NRC)  to  estabirsh  a  schedule  for  the 
voluntary  repayment  of  the  debt  or  to 
enter  into  a  written  agreenient  to 
establish  a  schedule  for  repayment  of 
the  debt  in  lieu  of  offset  (4  CFR  102.2(e)). 
The  agreement  must  be  in  writing, 
signed  by  bodi  the  employee  and  the 
NRC.  and  docamented  in  the  NRC's 
files; 

(7)  The  employee's  right  to  a  hearing 
conducted  by  an  oHicial  arranged  for  by 
the  NRC  (an  administrative  law  judge, 
or  alternatively,  a  hearing  official  not 
under  the  control  of  the  head  of  the 
agency)  if  a  petition  is  filed  as 
prescribed  in  5  16.9; 

(8)  The  methods  and  time  period  for 
petitioning  for  hearings; 

(9)  A  statement  that  the  timely  filing 
of  a  petition  for  a  hearing  will  stay  the 
commencement  of  collection 
proceedings; 

(10)  A  statement  that  a  final  decision 
on  the  hearing  will  be  issued  not  later 
than  60  days  after  the  filing  of  the 
petition  requesting  the  hearing  unless 
the  employee  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings; 

(11)  A  statement  that  knowingly  false 
or  frivolous  statements,  representations, 
or  evidence  may  subject  the  employee  to 
appropriate  disciplinary  procedures 
under  chapter  75  of  title  5.  United  States 
Code  and  5  CFR  part  752,  penalties 
under  the  False  Claims  Act.  sections 
3729-3731  of  title  31.  United  States  Code 
or  other  applicable  statutory  authority, 
or  criminal  penalties  under  section  286. 
287, 1001  and  1002  of  Utle  18.  United 
States  Code  or  any  other  applicable 
statutory  authority; 

(12)  A  statement  of  other  rights  and 
remedies  available  to  the  employee 
under  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
being  made;  and 

(13)  Unless  there  are  contractual  or 
statutory  provisions  to  the  contrary,  a 
statement  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

§16.9    Hearing. 

(a)  Request  for  hearing.  (1)  An 
employee  shall  file  a  petition  for  a 
hearing  in  accordance  with  the 
instructions  outlined  in  the  creditor 
agency's  notice  of  offset. 

(2)  If  the  NRC  is  the  creditor  agerKy.  a 
hearing  may  be  requested  by  filing  a 
written  petition  stating  why  the 
employee  disputes  the  existence  or 
amount  of  the  debt  or  the  repayment 
schedule  if  it  was  not  established  by 
written  agreement  between  the 
employee  and  the  NRC.  The  employee 


shall  sign  the  petition  and  fully  identify 
and  explain  with  reasonable  specificity 
all  the  facts,  evidence,  and  witnesses,  if 
any.  which  the  employee  believes 
support  his  or  her  position.  The  petition 
for  a  hearing  must  be  received  no  later 
than  fifteen  (15)  calendar  days  after 
receipt  of  the  notice  of  offset  unless  the 
employee  can  show  that  the  delay  in 
meeting  the  deadline  date  was  because 
of  drcumstances  beyond  his  or  her 
control  or  because  of  failure  to  receive 
notice  of  the  time  limit  (unless  otherwise 
awEire  of  it). 

(b)  Hearing  procedures.  (1)  The 
hearing  will  be  presided  over  by  a 
hearing  official  arranged  by  NRC  (an 
administrative  law  judge  or. 
alternatively,  a  hearing  official  not 
under  the  supervision  or  control  of  the 
head  of  the  agency.) 

(2)  The  hearing  must  conform  to 
procedures  contained  in  the  Federal 
Claims  Collection  Standards  4  CFR 
102.3(c).  The  burden  is  on  the  employee 
to  demonstrate  either  that  the  existence 
or  the  amount  of  the  debt  is  in  error  or 
that  the  terms  of  the  repayment 
schedule  would  result  in  undue  financial 
hardship  or  would  be  against  equity  and 
good  conscience. 

(3)  An  employee  is  entitled  to 
representation  of  his  or  her  choice  at 
any  stage  of  the  proceeding.  NRC 
attorneys  may  not  be  provided  as 
representatives  for  the  debtor.  The  NRC 
will  not  compensate  the  debtor  for 
representation  expenses,  including 
hourly  fees  for  attorneys,  travel 
expenses,  and  costs  for  reproducing 
documents. 

§te.11    Written  decision. 

(a)  The  hearing  official  will  issue  a 
written  opinion  no  later  than  60  days 
after  the  hearing. 

(b)  The  written  opinion  must  include: 

(1)  A  statement  of  the  facts  presented 
to  demonstrate  the  nature  and  origin  of 
the  alleged  debt; 

(2)  The  hearing  official's  analysis, 
findings,  and  conclusions: 

(3)  The  amount  and  validity  of  the 
debt;  and 

(4)  The  repayment  schedule,  where 
appropriate. 

§18.13    Coordinating  off  set  with  anottier 
Federal  agency. 

(a)  The  NRC  as  the  creditor  agency. 
When  the  NRC  determines  that  an 
employee  of  another  Federal  agency 
owes  a  delinquent  debt  to  the  NRC,  the 
NRC  will,  as  appropriate: 

(1)  Arrange  for  a  hearing  upon  the 
proper  petitioning  by  the  employee; 

(2)  Certify  in  writing  that  the 
employee  owes  the  debt,  the  amount 
and  basis  of  the  debt,  the  date  on  which 


payment  is  due,  the  date  the 
Government's  right  to  collect  the  debt 
accrued,  and  that  NRC  procedures  for 
salary  offset  implementing  5  U.S.C  5514 
have  been  approved  by  the  Office  of 
Personnel  Management; 

(3)  If  collection  must  be  made  in 
installments,  the  NRC  must  advise  the 
paying  agency  of  the  amount  or 
percentage  of  disposable  pay  to  be 
collected  in  each  installment* 

(4)  Advise  the  paying  agency  of  the 
actions  taken  under  5  U.S.C.  5514(a)  and 
provide  the  dates  on  which  action  was 
taken  unless  the  employee  has 
consented  to  salary  offset  in  writing  or 
signed  a  statement  acknowledging 
receipt  of  procedures  required  by  law. 
The  written  consent  or  acknowledgment 
must  be  sent  to  the  paying  agency; 

(5)  ELxcept  as  otherwise  provided  in 
this  paragraph,  the  NRC  must  submit  a 
debt  claim  containing  the  information 
specified  in  paragraphs  (a)  (2)  through 
(4)  of  this  section  and  an  installment 
agreement  (or  other  instruction  on  the 
payment  schedule),  if  appHcable.  to  the 
employee's  paying  agency. 

(6)  Upon  receipt  of  notification  that 
the  employee  has  transferred  to  another 
agency  before  the  debt  is  collected  in 
full,  the  NRC  will  submit  a  properly 
certified  claim  to  the  new  paying  agency 
so  that  collection  can  be  resumed: 

(7)  If  the  employee  is  in  the  process  of 
separating,  the  NRC  will  submit  its  debt 
claim  to  the  paying  agency  as  provided 
in  paragraphs  (a)  (2)  through  (5)  of  this 
section.  The  paying  agency  will  certify 
any  amounts  already  collected,  notify 
the  employee,  and  send  a  copy  of  the 
certification  and  notice  of  the 
employee's  separation  to  the  NRC.  If  the 
paying  agency  is  aware  that  the 
employee  is  entitled  to  Civil  Service 
Retirement  and  Disability  Fund  or 
similar  payments,  it  will  certify  to  the 
agency  responsible  for  making  the 
payments  that  the  employee  owes  a 
debt  (including  the  amount)  and  that  the 
provisions  of  this  part  have  been 
followed.  The  NRC  will  submit  a 
properly  certified  claim  to  the  agency 
responsible  for  making  such  payments 
so  collection  can  be  made. 

(8)  If  the  employee  has  already 
separated  and  all  payments  due  from 
the  paying  agency  have  been  paid,  the 
NRC  may  request,  unless  otherwise 
prohibited,  that  money  payable  to  the 
employee  from  the  Civil  Service 
Retirement  and  Disability  Fund  or  other 
similar  funds  be  collected  by 
administrative  offset. 

(b)  The  NRC  as  the  paying  agency.  (1) 
Upon  receipt  of  a  properly  certified  debt 
claim  from  another  agency,  the  NRC  will 
schedule  deductions  to  begin  at  the  next 
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established  pay  interval.  The  employee 
must  receive  written  notice  indicating 
that  the  NRC  has  received  a  certified 
debt  claim  from  the  creditor  agency,  the 
amount  of  the  debt,  the  date  salary 
offset  will  begin,  and  the  amount  of  the 
deduction(8).  The  NRC  may  not  review 
the  merits  of  the  creditor  agency's 
determination  of  the  validity  or  the 
amount  of  the  certified  claim. 

(2)  Upon  receipt  of  an  incomplete  debt 
claim  from  a  creditor  agency,  the  NRC 
will  return  the  debt  claim  to  the  creditor 
agency  with  a  notice  that  procedures 
under  5  U.S.C.  5514  and  5  CFR  part  550, 
subpart  K,  must  be  followed  and  a 
properly  certified  debt  claim  received 
before  action  will  be  taken  to  collect 
from  the  employee's  cxirrent  pay 
account. 

(3)  If  the  employee  transfers  to 
another  agency  after  the  creditor  agency 
has  submitted  its  debt  claim  to  the  NRC 
and  before  the  debt  is  collected 
completely,  the  NRC  will  certify  the 
total  amount  collected.  The  NRC  will 
furnish  one  copy  of  the  certiBcation  to 
the  employee.  The  NRC  will  furnish  a 
copy  to  the  creditor  agency  with  notice 
of  the  employee's  transfer. 

§  16.1 5    Procedures  for  salary  offset 

(a)  Deductions  to  liquidate  an 
employee's  debt  will  be  by  the  method 
and  in  the  amount  stated  in  the  NRC's 
notice  of  intention  to  offset  as  provided 
in  §  16.7.  Debts  will  be  collected  in  one 
lump  sum  where  possible.  If  the 
employee  is  Hnancially  unable  to  pay  in 
one  lump  sum,  collection  must  be  made 
in  installments. 

(b)  Debts  will  be  collected  by 
deduction  at  officially  established  pay 
intervals  from  an  employee's  current 
pay  account  unless  alternative 
arrangements  for  repayment  are  made. 

(c)  Installment  deductions  will  be 
made  over  a  period  not  greater  than  the 
anticipated  period  of  employment.  The 
size  of  installment  deductions  must  bear 
a  reasonable  relationship  to  the  size  of 
the  debt  and  the  employee's  ability  to 
pay.  The  deduction  for  the  pay  intervals 
for  any  period  may  not  exceed  15%  of 
disposable  pay  unless  the  employee  has 
agreed  in  writing  to  a  deduction  of  a 
greater  amount. 

(d)  Offset  against  any  subsequent 
payment  due  an  employee  who  retires  or 
resigns  or  whose  employment  or  period 
of  active  duty  ends  before  collection  of 
the  debt  is  completed  is  provided  for  in 
accordance  with  31  U.S.C.  3716.  These 
payments  include  but  are  not  limited  to 
final  salary  payment  or  lump-sum  leave 
due  the  employee  from  the  paying 
agency  as  of  the  date  of  separation  to 
the  extent  necessary  to  liquidate  the 
debt. 


§16.17    Refunds. 

(a)  The  NRC  will  refund  promptly  any 
amounts  deducted  to  satisfy  debts  owed 
to  the  NRC  when  the  debt  is  waived, 
found  not  owed  to  the  NRC,  or  when 
directed  by  an  administrative  or  Judicial 
order. 

(b)  The  creditor  agency  will  promptly 
return  any  amounts  deducted  by  NRC  to 
satisfy  debts  owed  to  the  creditor 
agency  when  the  debt  is  waived,  found 
not  owed,  or  when  directed  by  an 
administrative  or  judicial  order. 

(c)  Unless  required  or  permitted  by 
law  or  contract,  refunds  under  this 
section  may  not  bear  interest. 

§16.19    Statute  of  limitations. 

If  a  debt  has  been  outstanding  for 
more  than  10  years  after  the  agency's 
right  to  collect  the  debt  first  accrued,  the 
agency  may  not  collect  by  salary  offset 
unless  facts  material  to  the 
Government's  right  to  collect  were  not 
known  and  could  not  reasonably  have 
been  known  by  the  NRC  official  or 
officials  who  were  charged  with  the 
responsibility  for  discovery  and 
collection  of  the  debts. 

§  16.21    Non-waiver  of  rigtrts. 

An  employee's  involuntary  payment 
of  all  or  any  part  of  a  debt  collected 
under  these  regulations  will  not  be 
construed  as  a  waiver  of  any  rights  that 
the  employee  may  have  under  5  U.S.C 
5514  or  any  other  provision  of  contract 
or  law,  unless  there  are  statutes  or 
contract(s)  to  the  contrary. 

§  16.23    Interest,  penalties,  and 
administrative  charges. 

Charges  may  be  assessed  for  interest, 
penalties,  and  administrative  charges  in 
accordance  with  the  Federal  Claims 
Collection  Standards.  4  CFR  102.13. 

Dated  at  RockviUe.  Md..  this  3rd  day  of 
October  1991. 

For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taylor, 

Executive  Director  for  Operations. 
(FR  Doc  91-24880  Filed  10-15-91;  8:45  am] 

BILUNQ  CODC  7SM>-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  AdministraUon 

15  CFR  Parts  771  and  774 

IDoclcet  No.  911049-1249] 

Exports  to  Sweden:  General  License 
GCT  and  Permissive  Reexports  to 
COCOM  Participating  Countries 

agency:  Bureau  of  Export 
Administration.  Commerce. 


action:  Final  rule. 


summary:  As  part  of  the  Department  of 
Commerce  initiative  to  streamline 
export  licensing  requirements  for 
exports  to  countries  that  are 
demonstrating  increased  ability  to 
safeguard  strategic  goods  and 
technology,  the  Bureau  of  Export 
Administration  (BXA)  is  extending  to 
Sweden  additional  export  licensing 
benefits  consistent  with  the  provisions 
of  section  5(k)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA).  This  action  will  lessen  the 
administrative  burden  on  U.S.  exporters 
and  their  foreign  customers. 
Specifically,  BXA  is: 

•  Amending  General  License  GCT  to 
authorize  certain  shipments  of  U.S.- 
origin  commodities  to  Sweden:  and 

•  Amending  the  permissive  reexport 
provisions  of  5  774.2(k)  to  include 
Sweden. 

EFFECfiVE  DATE:  This  rule  is  effective 
October  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Muldonian.  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  U.S. 
Department  of  Commerce,  Telephone: 
(202)  377-2440. 

SUPPLEMENTARY  INFORMATION: 

Background 

Although  the  provisions  of  the  Export 
Administration  Act  (EAA)  expired  on 
September  30, 1990,  the  President 
invoked  the  International  Emergency 
Economic  Powers  Act  and  continued  in 
effect,  to  the  extent  permitted  by  law, 
the  EAA  and  the  Export  Administration 
Regulations  (EAR)  in  Executive  Order 
12730  of  September  30, 1990. 

Rulemaking  Requirements 

1.  This  rule  complies  with  Executive 
Order  12291  and  Executive  Order  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0694- 
0005,  0694-0010,  and  0694-0015. 
Licensing  requirements  will  be  reduced 
as  a  result  of  this  rule,  thereby  reducing 
the  paperwork  burden  on  the  public. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
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553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  a 
opportunity  for  public  comment  be  given 
for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 

List  of  Subjects  in  15  CFR  Parts  771  and 

774 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  771  and  774  of  the 
Export  Administration  Regulations  are 
amended  as  follows: 

1.  The  authority  citations  for  15  CFR 
parts  771  and  774  are  revised  to  read  as 
follows: 

Authority:  Pub.  L  96-72,  93  Stat.  503  (50 
use.  app.  2401  et seq],  as  amended;  Pub.  L. 
95-242,  92  Stat.  120  (22  U.S.C.  3201  et  seq.]: 
Pub.  L.  95-223,  91  Stat.  1626,  (50  U.S.C.  1701  et 
seq.]:  E.0. 12730  of  September  30, 1990  (55  FR 
40373.  October  2. 1990):  E.0. 12735  of 
November  16, 1990  (55  FR  48586,  November 
20. 1990):  E.0. 12769  of  July  10, 1991  (56  FR 
31855.  July  12, 1991). 

PART  771— {AMENDED] 

§771.25    [Amended] 

2.  Section  771.25  is  amended: 

a.  By  revising  the  phrase  "Spain, 
Switzerland,"  to  read  "Spain,  Sweden, 
Switzerland,"  in  paragraph  (b);  and 

b.  By  revising  the  phrase  "Ireland,  and 
Switzerland"  to  read  "Ireland,  Sweden, 
and  Switzerland"  in  paragraph  (f)(2) 
(two  references). 

PART  774— (AMENDED] 

§774.2    [Amended] 

3.  In  §  774.2,  the  introductory  text  of 
paragraph  (k)  is  amended  by  revising 
the  phrase  "Ireland,  and  Switzerland"  to 
read  "Ireland,  Sweden,  and 
Switzerland."  and  paragraph  (k)(2)(i)  is 
amended  by  revising  the  phrase 


"Ireland,  or  Switzerland,"  to  read 
"Ireland,  Sweden,  or  Switzerland.". 

Dated:  October  10, 1991. 
lames  M.  LeMunyon. 

Deputy  Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  91-24916  Filed  10-10-91;  3:13  pmj 

BILLING  CODE  3S10-OT-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  S88 

[Docket  No.  N-91-3245;  FR-3011-N-04] 

Section  8  Housing  Assistance 
Payments  Program — Fair  Market  Rent 
Schedules  for  Use  in  the  Existing 
Housing  Certificate  Program,  Loan 
Management  and  Property  Disposition 
Programs,  Moderate  Rehabilitation 
Program  and  Housing  Voucher 
Program 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

ACTION:  Final  fair  market  rents; 

Correction. 

summary:  On  September  26. 1991  (56  FR 

49024),  the  Department  published  the 
final  FY  1992  Fair  Market  Rents  (FMRs) 
for  certain  Section  8  Housing  Assistance 
Payments  programs.  The  purpose  of  this 
document  is  to  correct  the  final  FMR  for 
four-bedroom  units  for  the  Spokane,  WA 
MSA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Allard,  Economic  and  Market 
Analysis  Division.  Office  of  Economic 
Affairs,  telephone  (202)  708-0577;  TDD 
(202)  708-0770.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Under 
section  8(c)(1)  of  the  United  States 
Housing  Act  of  1937,  and  the 
Department's  regulations  at  24  CFR  part 
888,  on  September  26. 1991  (56  FR  49024), 
the  Department  published  the  final  FY 
1992  Fair  Market  Rents  (FMRs)  for  the 
Section  8  Existing  Housing  Certificate 
program  (part  882,  subparts  A  and  B). 
including  space  rentals  by  owners  of 
manufactured  homes  under  the  section  8 
Existing  Housing  Certificate  program 
{part  882,  subpart  F);  the  Section  8 
Moderate  Rehabilitation  program  (part 
882,  subparts  D  and  E);  and  Section  8 
Existing  Housing  assisted  under  part 
886,  subparts  A  and  C  (Loan 
Management  and  Property  Disposition 
programs);  and  the  payment  standard 
schedules  in  the  Housing  Voucher 


program.  The  FMR  for  four-bedroom 
units  for  the  Spokane,  WA  MSA  were 
incorrect. 

Accordingly,  the  following  correction 
is  being  made  in  FR  Doc.  91-23086,  in 
the  Federal  Register  issue  of  Thursday, 
September  26, 1991  (56  FR  49024).  to 
read  as  follows: 

On  page  49075,  in  Schedule  B.  in  the 
23rd  line  down  from  the  top  of  the  page, 
under  the  heading  "Metropolitan 
Statistical  Areas"  for  the  State  of 
Washington,  correct  the  FMR  for  a  four 
bedroom  unit  from  "625"  to  read  "675". 

Dated:  October  9, 1991. 
Grady ).  Norris. 

Assistant  General  Counsel  for  Regulations. 
(FR  Doc.  91-24817  Filed  10-15-91;  8:45  am] 

BILLING  CODE  4210-33-M 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General  •> 

28  CFR  Part  51 

[Order  No.  1536-91] 

Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965;  Provision  of  Data  by  Magnetic 
Media 

agency:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  The  Attorney  General  finds  it 
necessary  to  revise  the  Procedures  for 
the  Administration  of  section  5  of  the 
Voting  Rights  Act,  28  CFR  part  51.  The 
revisions  will  allow  submitting 
authorities  to  provide  certain  data  on 
magnetic  media  in  support  of  their 
preclearance  requests.  These  revisions 
are  prompted  by  the  need  for 
governmental  units  to  prepare  and  adopt 
redistricting  plans  on  the  basis  of  the 
1990  Census  and  by  the  computerization 
of  the  redistricting  process.  By  enabling 
submitting  authorities  to  provide  data 
on  magnetic  media  and  by  providing 
uniform  procedures  for  such  provision, 
the  revisions  will  facilitate  improved 
efficiency  both  for  submitting  authorities 
arid  for  the  Department  of  Justice. 
EFFECTIVE  DATE:  October  16. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  S.  Herman,  202-307-3100,  or 
David  H.  Hunter,  202-307-2898. 
Attorneys.  Voting  Section.  Civil  Rights 
Division,  Department  of  Justice. 
SUPPLEMENTARY  INFORMATION:  Section  5 
of  the  Voting  Rights  Act  of  1965,  as 
amended,  42  U.S.C.  1973c  requires 
certain  jurisdictions  to  obtain 
"preclearance"  from  either  the  United 
States  District  Court  for  the  District  of 
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Columbia  or  from  the  Attorney  General 
of  the  United  States  before 
implementing  any  new  standard, 
practice,  or  procedure  that  affects 
voting.  The  purpose  of  this  preclearance 
is  to  prevent  the  implementation  of 
discriminatory  voting  changes. 

The  release  of  the  1990  Census  data  in 
the  Topically  Integrated  Geographic 
Encoding  and  Reference  (TIGER)  format 
combined  with  the  increased 
accessibility  of  computer-assisted 
redistricting  systems  indicates  that 
many  submitting  authorities  either 
possess,  or  in  the  near  future  will 
possess,  the  capability  of  providing  on 
magnetic  media  significant  amounts  of 
the  data  used  by  the  Attorney  General 
in  reaching  a  determination  on  whether 
the  submitted  change  has  the  proscribed 
discriminatory  purpose  or  effect.  The 
Department  of  Justice  is  prepared  to 
analyze  demographic  data  provided  in  a 
table  of  equivalencies,  indicating  the 
census  geography  to  district  assignment, 
and  election-related  data,  such  as 
precinct  election  returns  and  voter 
registration  information,  when  such  data 
are  provided  on  magnetic  media.  These 
amendments  to  the  Procedures  focus 
solely  on  the  technical  aspects  of  the 
transmittal  of  these  supporting  data  and 
make  no  substantive  revisions. 

Discussion  of  Comments 

In  response  to  the  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  March  11. 1991  (56  FR 
10348),  eleven  comments  were  received. 
All  comments  received  are  available  for 
inspection  and  copying  at  the  offices  of 
the  Voting  Section.  Civil  Rights  Division. 
Department  of  Justice.  320  First  Street 
NW.,  room  716,  Washington.  DC  20001 
(mailing  address:  P.O.  Box  66128. 
Washington,  DC  20035-6128). 

The  comments  were  of  great 
assistance,  and  the  revised  Procedures 
reflect  our  careful  consideration  of  the 
comments  as  well  as  further 
consideration  of  sections  or  topics  that 
were  not  the  subject  of  comments. 

The  majority  of  the  comments  were 
directed  at  the  proposed  new  §  51.28(h), 
Availability  of  Computerized 
Submissions,  which  would  have 
requested  the  submitting  authority  to 
provide  information  demonstrating  that 
data  submitted  on  magnetic  media  were 
made  available  to  be  copied.  The 
purpose  of  the  proposed  paragraph  was 
to  address  two  competing  concerns  with 
respect  to  our  receiving  data  on 
magnetic  media:  (1)  Some  persons  who 
would  want  to  prepare  a  comment  to  the 
Attorney  General  on  a  proposed 
redistricting  plan  do  not  have  access  to 
a  computer,  and  (2)  persons  who  have 
computer  capability  would  desire  to  use 


the  computer-ready  data  to  prepare  their 
comment  to  the  Attorney  General 
without  the  necessity  of  reconverting  the 
data  into  a  machine-readable  format. 

It  is  important  to  note  that  under  the 
revised  Procedures,  as  was  true  of  the 
proposed  rule,  the  information  a 
jurisdiction  may  provide  to  the  Attorney 
General  on  magnetic  media  without  also 
providing  the  information  in  written 
form  is  limited  to  a  table  of  equivalences 
and  election  data.  The  purpose  of  the 
table  is  to  expedite  the  entry  of  the  plan 
into  a  computer  system  and  the  creation 
of  an  electronic  map;  the  submitting 
authority  remains  obligated  to  provide  a 
hard  copy  map  of  the  proposed  plan. 
Similarly,  the  purpose  of  allowing  a 
jurisdiction  to  provide  data  showing  the 
returns  from  past  elections  on  magnetic 
media  is  to  allow  expedited  analysis,  by 
computer,  of  voting  behavior  within  the 
jurisdiction. 

Three  of  the  commentors  suggested 
that  S  51.28(h)  be  expanded  to  apply  to 
all  data  used  during  the  entire 
redistricting  process,  and  not  just  the 
information  that  is  provided  to  the 
Attorney  General  for  review  under 
section  5.  Four  commentors  supported 
the  section  as  proposed.  We  received 
two  comments  that  the  section,  as 
drafted,  would  result  in  a  jurisdiction's 
being  forced  to  train  members  of  the 
general  public  in  the  use  of  the 
jurisdiction's  computer  system. 

We  concluded  on  the  basis  of  the 
comments  received  that  refinement  of 
S  51.28  was  necessary.  The  revised 
Procedures  (at  S  51.28(g)(2))  make  it 
clear  that  the  request  that  the  submitting 
authority  provide  information  as  to  the 
availability  of  magnetic  media  applies 
only  to  magnetic  media  that  are  part  of 
the  duplicate  copy  of  the  submission 
requested  in  5  51.28(g)  (§  51.28(g)(1)  in 
the  revised  Procedures).  The  revised 
Procedures  clarify  the  scope  of  the  new 
provision  governing  public  access  to 
data  on  electronic  media  by 
incorporating  it  into  S  51.28(g)  of  the 
revised  Procedures  rather  than  setting  it 
out  as  a  separate  subsection.  The 
revised  Procedures  also  have  been 
redrafted  to  make  clear  diat  when 
information  contained  on  magnetic 
media  is  made  available  to  a  requestor, 
we  are  not  seeking  to  impose  a 
requirement  that  a  submitting  authority 
provide  public  access  to  its  computer 
system. 

As  to  the  scope  of  access  to  magnetic 
media,  there  is  no  need  to  expand 
§  51.28(g)(2)  (§  51.28(h)  in  the  proposed 
Procedures)  to  cover  the  entire 
redistricting  process.  Currently, 
S  51.57(c)  provides  that  one  of  the 
factors  the  Attorney  General  will 
consider  in  making  a  decision  under 


section  5  is  "(t)he  extent  to  which  the 
jurisdiction  afforded  members  of  racial 
and  language  minority  groups  an 
opportunity  to  participate  in  the 
decision  to  make  the  change."  That 
provision  provides  an  incentive  for  a 
jurisdiction  to  provide  public  access  to 
data,  since  the  extent  to  which  a 
legislative  body  provided  access  to  data 
used  in  the  redistricting  process  would 
be  relevant  to  our  Section  5 
determination. 

With  respect  to  the  nature  of  the 
public's  access  to  information  provided 
under  Section  5  on  magnetic  media,  the 
intent  of  9  51.28(g)(2)  is  not  to  dictate 
that  access  must  be  provided  to  the 
computer  system  or  data  base  of  the 
submitting  authority,  much  less  to 
require  training  on  the  system.  Rather, 
the  intent  is  to  require  the  provision  of 
information  that  will  show  whether  the 
data  were  provided  to  the  minority 
community  in  a  format  that  they  could 
use. 

Those  persons  not  using  a  computer 
will  have  no  need  for  a  computerized 
table  of  equivalences  but  will  use  a  hard 
copy  map  to  see  where  district 
boundaries  are  (and  the  need  for  the 
submission  of  a  map  is  addressed  in 
S§  51.27(q)  and  51.28(b)).  If  elecUon  daU 
have  been  provided  to  the  Attorney 
General  on  magnetic  media,  our  Section 
5  review  will  include  consideration  of 
whether  persons  who  desired  to  inspect 
those  data  on  hard  copy  were  given 
access  to  the  data  and  an  effective  . 
opportunity  to  review  them. 

With  respect  to  requests  for 
information  from  submissions  contained 
in  our  files,  S  51.50(dj  has  been  revised 
to  make  clear  that  the  Attorney  General 
will  provide  copies  of  the  information 
that  was  received  on  magnetic  media  in 
section  5  submissions  in  the  same  form 
as  the  information  was  provided  by  the 
submitting  authority. 

The  remainder  of  the  comments 
discussed  the  technical  aspects  of 
providing  data  on  magnetic  media.  With 
regard  to  the  media  that  the  Attorney 
General  will  accept,  one  commentor 
pointed  out  that  the  density  of  the 
diskettes  had  not  been  specified. 
Accordingly,  fi  51.20(b)  of  the  revised 
Procedures  specifies  the  density  of  the 
diskettes  as  1.4  megabytes  for  3Vi"  MS- 
DOS  formatted  diskettes  and  1.2 
megabytes  for  SVi  "  MS-J30S  formatted 
floppy  disks.  In  addition,  ^4"  and  8mm 
cartridge  tape  media  were  deleted  from 
the  list  of  acceptable  media  because  of 
the  inability  to  set  a  standard  format  for 
the  receipt  of  data  on  those  media.  For 
the  same  reason,  we  chose  not  to 
expand,  as  had  been  suggested,  the  list 
of  acceptable  media.  As  a  result,  under 
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the  revised  Procedures  the  data 
provided  on  magnetic  media  are 
required  to  be  in  a  generic  format  so  that 
any  computer  software  can  calculate  the 
census  data  by  district.  In  this  format, 
the  data  can  also  be  used  in  a 
geographic  information  system  to 
display  the  plan  graphically.  By  the 
same  token,  the  data  contained  in 
election  returns,  as  supplied  by  the 
jurisdiction  to  the  Attorney  General,  are 
required  (by  §S  51.28(d)(7)  and  51.20(b) 
through  (e))  to  be  in  a  format  that  could 
be  used  by  any  statistical  package. 

As  a  result  of  our  experience  to  date 
with  our  geographic  information  system, 
§  51.20(c),  as  it  appears  in  the  revised 
Procedures,  requires  that  files  that  are 
not  formatted  as  disk  operating  system 
(DOS)  files  should  be  of  fixed  record 
length,  blocked  in  multiples  of  80,  and 
without  carriage  returns  or  line  feeds. 
The  section  also  clarifies  the 
requirement  that  DOS  files  must  have 
either  line  fees  or  carriage  returns 
between  records  and  specifies  that  line 
feeds  and  carriage  returns  must  begin  at 
position  80.  One  commentor  suggested 
that  we  delete  the  provision  that  data 
may  not  be  provided  in  compressed 
format.  The  basis  for  precluding 
compressed  data  is  to  establish  a 
generic  format  for  those  data  that  can  be 
produced,  and  replicated,  by  virtually 
any  automated  data  processing 
equipment,  and,  accordingly,  we 
declined  to  follow  this  suggestion. 

Revised  §  51.20(e)  refines  the 
information  required  on  labels  for  nine- 
track  tapes  and  now  also  requires  that 
the  label  include  the  blocksize  used  for 
each  file  on  the  tape. 

Section  51.28(a)  establishes  the  format 
for  tables  of  equivalencies.  In  response 
to  a  question  posed  by  one  commentor, 
we  now  specify  (in  §  51.28(a)(5)(i))  that 
census  blocks  with  zero  population  be 
included  in  the  table  of  equivalencies. 
The  revised  Procedures  also  clarify:  that 
district  assignments  in  the  plan  fields 
shall  be  blank  filled  if  less  than  four 
characters  (§  51.28(a)(5)(ii));  that 
identification  of  state  and  county  shall 
be  by  Federal  Information  Processing 
Standards  (HPS)  code  (§  51.28(a)(5)(iv)); 
that  census  tracts  and  blocks  shall  be 
left  justified,  and  that  the  field  for 
census  blocks  of  less  than  four 
characters  shall  be  blank  filled 
(§  51.28(a)(5)(v));  that  unused  plan  fields 
shall  be  blank  filled  (§  51.28(a)(5){vi)); 
and  that  submitting  authorities  may 
provide  with  their  initial  submission  a 
listing  of  any  alterations  they  make  to 
the  TIGER/line  file  (§  51.28(a)(5)(vii)(F)). 

Rulemaking  Requirements 

Under  the  definition  of  section  1(b)  of 
Executive  Order  12291.  3  CFR.  1981 


Comp..  p.  127,  this  amendment  does  not 
constitute  a  major  rule.  Accordingly,  a 
regulatory  impact  analysis,  pursuant  to 
section  3  of  Executive  Order  12291,  has 
not  been  prepared.  Pursuant  to  section 
3(c)(3)  of  Executive  Order  12291,  this 
amendment  was  submitted  to  the 
Director  of  the  Office  of  Management 
and  Budget  more  than  10  days  prior  to 
this  publication.  Issuance  of  this 
amendment  does  not  constitute  a  major 
Federal  action  and  will  not  significantly 
affect  the  human  environment. 
Accordingly,  neither  an  environmental 
impact  assessment  nor  an 
environmental  impact  statement  has 
been  prepared.  See  28  CFR  part  61. 
Because  this  amendment  is  excepted 
under  5  U.S.C.  553(b)(A),  a  final 
regulatory  flexibility  analysis  is  not 
required  under  5  U.S.C.  604. 
Accordingly,  such  an  analysis  has  not 
been  prepared.  The  collection  of 
information  requirements  contained  in 
the  Section  5  Procedures  have  been 
submitted  to  and  approved  by  the 
Director  of  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3504(h)(1)  and  5 
CFR  1320.13.  See  §  51.26(g). 

List  of  Subjects  in  28  CFR  Part  51 

Administrative  practice  and 
procedure,  Archives  and  records, 
Authority  delegations  (Government 
agencies).  Civil  rights.  Elections, 
Political  committees  and  parties. 
Reporting  and  recordkeeping 
requirements.  Voting  rights. 

Accordingly,  28  CFR  part  51  is 
amended  as  follows: 

PART  51— {AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509,  510", 
and  42  U.S.C.  1973c. 

2.  Section  51.20  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  new 
paragraphs  (b)  through  (e)  to  read  as 
follows: 

§  SI. 20    Form  of  submissions. 

***** 

(b)  The  Attorney  General  will  accept 
certain  machine  readable  data  in  the 
following  forms  of  magnetic  media:  3V2" 
1.4  megabyte  MS-DOS  formatted 
diskettes;  5  Vi"  1.2  megabyte  MS-DOS 
formatted  floppy  disks;  nine-track  tape 
(1600/6250  BPI).  Unless  requested  by  the 
Attorney  General,  data  provided  on 
magnetic  media  need  not  be  provided  in 
hard  copy. 

(c)  All  magnetic  media  shall  be  clearly 
labelled  with  the  following  information: 

[1]  Submitting  authority. 


(2)  Name,  address,  title,  and  telephone 
number  of  contact  person. 

(3)  Date  of  submission  cover  letter. 

(4)  Statement  identifying  the  voting 
change(s)  involved  in  the  submission. 

The  label  shall  be  affixed  to  each 
magnetic  medium,  and  the  information 
included  on  the  label  shall  also  be 
contained  in  a  documentation  file  on  the 
magnetic  medium.  If  the  information 
identified  above  is  provided  as  a  disk 
operating  system  (DOS)  file,  it  shall  be 
formatted  in  a  standard  American 
Standard  Code  for  Information 
Interchange  (ASCII)  character  code, 
with  a  line  feed  or  carriage  return 
control  character  starting  in  position  80. 
If  the  information  identified  above  is 
provided  other  than  as  DOS  files,  it  shall 
be  formatted  as  ASCII  text  (or  Extended 
Binary  Coded  Decimal  Interchange  Code 
(EBCDIC)  if  IBM  standard  labels  are 
used),  80  byte  fixed  record  length, 
blocked  in  a  multiple  of  80  with  a 
blocksize  no  larger  than  32  kilobytes, 
and  with  no  carriage  return  or  line  feed. 

(d)  Each  magnetic  medium  (floppy 
disk  or  tape)  provided  must  be 
accompanied  by  a  printed  description  of 
its  contents,  including  an  identification 
by  name  and/or  location  of  each  data 
file  that  is  contained  on  the  medium,  a 
detailed  record  layout  for  each  such  file, 
a  record  count  for  each  such  file,  and  a 
full  description  of  the  magnetic  medium 
format. 

(e)  All  data  files  shall  be  provided  in  a 
fixed  record-length  format  using 
alphanumeric  ASCII  values.  The  first  50 
records  of  each  such  file  shall  be  printed 
on  hard  copy  and  shall  be  attached  to 
the  printed  description  of  the  file. 
Proprietary  and/or  commercial  software 
system  data  files  (e.g.  SAS,  SPSS.  dBase, 
Lotus  1-2-3)  and  data  files  containing 
compressed  data  or  binary  data  fields 
will  not  be  accepted.  Nine-track  tapes 
shall  be  clearly  marked  with  printed 
labels  to  indicate  their  density,  and 
manner  of  labelling  (ANSI,  IBM,  or 
unlabelled).  The  printed  label  shall  also 
include  the  record  count,  the  record 
length,  the  blocksize,  the  dataset  name 
(DSN)  if  it  is  a  labelled  tape,  and  the  file 
number  of  each  file  on  the  tape. 

3.  Section  51.28  is  amended  by  adding 
new  paragraphs  (a)(4),  (a)(5),  and  (d](7]. 
by  designating  the  existing  text  of 
paragraph  (g)  after  the  heading  as 
paragraph  (g)(1).  and  by  adding  a  new 
paragraph  (g)(2)  to  read  as  follows: 

§  51.28    Supplsmental  conttnts. 

***** 

(a)  *  *  * 

(4)  Demographic  data  provided  on 
magnetic  media  shall  be  based  upon  the 
Bureau  of  the  Census  Public  Law  94-171 
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file  unique  block  identity  code  of  state, 
county,  tract,  and  block. 

(5)  Demographic  data  on  magnetic 
media  that  are  provided  in  conjunction 
with  a  redistricting  shall  be  contained  in 
a  table  of  equivalencies  giving  the 
census  block  to  district  assignments  in 
the  following  format; 

(i)  Each  census  block  record 
(including  those  with  zero  population) 
will  be  followed  by  one  or  more 
additional  fields  indicating  the  district 
assignment  for  the  census  block  in  one 
or  more  plans. 

(ii)  All  district  assignments  in  the  plan 
fields  shall  be  right  justified  and  blank 
filled  if  the  assignment  is  less  than  four 
characters. 

(iii)  The  file  structure  shall  be  as 
follows: 


PL  94-171 

Field 

reference 

name 

Length 

Datatype 

State 

STATEFP 

2 

Numeric. 

County 

CNTY 

3 

Tract 

TRACT/ 

6 

Alpha/ 
Nutneric. 

BNK 

Block 

BLCK 

4 

Alpha/ 
Numenc. 

Plan  1 

User 

4 

Alpha/ 

Distnct. 

supplied. 

Numeric. 

Plan  2 

User 

4 

Alpha/ 

District 

supplied. 

Numeric. 

Plan  3 

Distnct. 

etc. 

Plan  n 

User 

4 

Alpha/ 

District 

supplied. 

Numeric. 

(iv)  State  and  county  shall  be 
identified  using  the  Federal  Information 
Processing  Standards  (FIPS-55)  code. 

(v)  Census  tracts  shall  be  left  justified, 
and  census  blocks  shall  be  left  justified 
and  blank  filled  if  less  than  four 
characters. 

(vi)  Unused  plan  fields  shall  be  blank 
filled. 

(vii)  In  addition  to  the  information 
identified  in  §  51.20  (c)  through  (e),  the 
documentation  file  accompanying  the 
block  level  equivalency  file  shall 
contain  the  following  information: 

(A)  The  file  structure. 

(B)  The  total  number  of  plans, 

(C)  For  each  plan  field,  an 
identification  of  the  plan  (e.g.,  state 
senate,  congressional,  county  board,  city 
council,  school  board)  and  its  status  or 
nature  (e.g..  plan  currently  in  effect, 
adopted  plan,  alternative  plan  and 
sponsors). 

(D)  The  number  of  districts  in  each 
plan  field. 

(E)  Whether  the  plan  field  contains  a 
complete  or  partial  plan. 

(F)  Any  additional  information  the 
jurisdiction  deems  relevant  such  as  bill 
number,  date  of  adoption,  etc.,  and  a 
listing  of  any  modifications  the 


submitting  authority  has  made  that  alter 
the  structure  of  the  TICER/line 
geographic  file, 

***** 

(d)  *  •  • 

(7)  Election  related  data  containing 
any  of  the  information  described  above 
that  are  provided  on  magnetic  media 
shall  conform  to  the  requirements  of 
§  51.20  (b)  through  (e).  Election  related 
data  that  cannot  be  accurately 
presented  in  terms  of  census  blocks  may 
be  identified  by  county  and  by  precinct. 

*  «  •  •  * 

(g)  Availability  of  the  submission.  (1) 

*  *      * 

(2)  Information  demonstrating  that  the 
submitting  authority,  where  a 
submission  contains  magnetic  media, 
made  the  magnetic  media  available  to 
be  copied  or,  if  so  requested,  made  a 
hard  copy  of  the  data  contained  on  the 
magnetic  media  available  to  be  copied. 
***** 

4.  Section  51.50  is  amended  by 
revising  paragraph  (a),  by  revising  the 
first  sentence  of  paragraph  (d),  and  by 
adding  a  new  sentence  immediately 
following  the  first  sentence  of  paragraph 
(d)  to  read  as  follows: 

§51.50    Records  concerning  submissions. 

(a)  Section  5  files:  The  Attorney 
General  shall  maintain  a  section  5  file 
for  each  submission,  containing  the 
submission,  related  written  materials, 
correspondence,  memoranda, 
investigative  reports,  data  provided  on 
magnetic  media,  notations  concerning 
conferences  with  the  submitting 
authority  or  any  interested  individual  or 
group,  and  copies  of  letters  from  the 
Attorney  General  concerning  the 
submission. 
***** 

(d)  The  contents  of  the  files  in  paper 
or  microfiche  form  described  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  be  available  for  inspection  and 
copying  by  the  public  during  normal 
business  hours  at  the  Voting  Section. 
Civil  Rights  Division,  Department  of 
Justice,  Washington,  DC.  Those  who 
desire  to  inspect  information  that  has 
been  provided  on  magnetic  media  will 
be  provided  a  copy  of  that  information 
in  the  same  form  as  it  was 
received.  *  *  * 

Dated:  September  29. 1991 
William  P,  Barr, 
Acting  A  Itorney  General. 
(FR  Doc.  91-24143  Filed  10-1&-91;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Corps  Of  Engineers,  Department  of 
the  Army 

33  CFR  Part  330 

Final  Rule  for  Nationwide  Permit 
Program 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

action:  Final  rule. 

summary:  The  Corps  of  Engineers  is 
amending  its  nationwide  permit  program 
regulations  to  clarify  the  expiration  date 
of  the  nationwide  permits. 

EFFECTIVE  DATE  November  12.  1991 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sam  Collinson  or  Mr.  John  Studt. 
HQUSACE  (ATTN:  CECW-OR), 
Washington  DC  20314-1000,  (202)  272- 
1782. 

SUPPLEMENTARY  INFORMATION:  On 

September  24, 1991,  the  Corps  of 
Engineers  proposed  in  the  Federal 
Register  (56  FR  48136)  a  change  to  its 
nationwide  permit  program  regulations 
at  33  CFR  330.12  to  clarify  the  expiration 
date  of  the  nationwide  permits.  This 
change  clarifies  that  the  nationwide 
permits  are  effective  for  a  period  of  five 
years  from  their  effective  date  unless 
modified  or  revoked  earlier. 

There  were  three  comment  letters 
received  on  the  proposed  rule.  One 
commenter  supported  the  reissuance  of 
the  nationwide  permits  but  did  not 
comment  on  the  proposal.  The  second 
commenter  supported  the  proposal 
indicating  that  it  would  remove  any 
confusion  as  to  the  expiration  date  of 
the  nationwide  permits.  The  third 
commenter  also  supported  the  proposal 
and  indicated  that  it  was  important  that 
the  existing  nationwide  permits  remain 
in  effect  until  the  new  nationwide 
permits  are  issued. 

As  indicated  in  the  preamble  to  the 
proposed  rule  on  September  24, 1991, 
our  original  intent  was  expressed  in  the 
preamble  of  the  November  13, 1986, 
Final  Rule  as  published  in  the  Federal 
Register  (51  FR  14598).  Thus  the 
preamble  noted  that  the  nationwide 
permits  "will  be  in  effect  for  5  years 
beginning  with  the  elective  date  of  this 
regulation."  Our  original  position 
regarding  the  nationwide  permits 
expiration  date  was  further  discussed  in 
Regulatory  Guidance  Letter  90-1,  which 
stated  that  the  nationwide  permits  "will 
expire  on  13  January  1992  unless  they 
are  modified  or  reissued."  In  contrast, 
the  text  of  the  November  13, 1986,  final 
rule,  codified  at  33  CFR  330.12,  provides 
that  if  a  nationwide  permit  "is  not 
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modified  or  reissued  within  five  years  of 
publication  in  the  Federal  Register,  it 
automatically  expires  and  becomes  null 
and  void."  Therefore,  we  have  decided 
to  adopt  this  final  rule  which  corrects 
that  discrepancy  and  amends  33  CFR 
330.12  to  reflect  our  original  intent. 

The  immediate  effect  of  this  final  rule 
is  that  the  current  nationwide  permits 
will  expire  at  midnight  on  January  12, 
1992,  unless  sooner  revised,  modified,  or 
revoked. 

This  final  rule  is  not  intended  to  affect 
the  ongoing  rulemaking  process 
involving  nationwide  permits  that  was 
published  for  public  notice  and  comment 
on  April  10, 1991. 

The  Department  of  the  Army  has 
determined  that  this  document  does  not 
contain  a  major  rule  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291  because  it  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  and  it 
will  not  result  in  a  major  increase  in 
costs  or  prices. 

I  hereby  certify  that  this  matter  will 
have  no  significant  negative  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  and  intent  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601. 

List  of  SubjecU  in  33  CFR  Fart  330 

Navigation,  Water  pollution  control. 
Waterways. 

Dated:  October  10. 1991. 

Hugh  F.  Boyd  m. 

Colonel,  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 

Accordingly,  33  CFR  part  330  is 
amended  as  follows: 

PART  330— NATIONWIDE  PERMITS 

1.  The  authority  citation  for  part  330 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  401  et  seq.:  33  U.S.C 
1344:  33  U.S.C.  1413. 

2.  Section  330.12  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§330.12    Expiration  Of  natfonwide  permits. 

*  If  a  nationwide  permit  is  not 
modified  or  reissued  within  five  years  of 
its  effective  date,  it  automatically 
expires  and  becomes  null  and 
void.  *  *  * 

IFR  Doc  91-24647  Filed  10-10-91;  11:43  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Physical  Requirements  for  Automated 
Rate  Eligibility 

agency:  Postal  Service. 
action:  Final  rule. 

SUMIMARY:  This  rule  adopts,  with 
revisions,  parts  of  the  proposed  rule 
published  in  the  Federal  Register  on 
June  25, 1991.  56  FR  29072,  amending  the 
regulations  of  the  Postal  Service 
governing  the  maximum  allowable 
weight  and  the  barcode  clear  zone 
requirements  for  letter-size  mailpieces 
to  qualify  for  ZIP+4  and  ZIP+4 
Barcoded  rates.  The  remainder  of  the 
proposed  rule  will  be  addressed  in  a 
separate  final  rule.  Specifically,  this 
final  rule  modifies  existing  requirements 
for  the  following: 

a.  Maximum  Weight  of  a  mailpiece  for 
automation-based  rates.  The  maximum 
weight  of  pieces  within  ZIP -(-4  Barcoded 
rate  mailings  will  remain  at  3.0  ounces. 
The  maximum  weight  for  pieces  within 
ZIP-f  4  rate  mailings  will  revert  to  2.5 
ounces  as  previously  announced. 

b.  Print  Reflectance  Difference  (PRD) 
between  barcodes  and  the  backgrounds 
upon  which  they  are  printed.  A  PRD  of 
30  percent  will  be  required  between  the 
background  material  of  the  mailpiece 
and  the  barcode  to  correct  an  error  in 
the  current  terminology  (print  contrast 
ratio  [PCR])  used  to  describe  this 
difference. 

c.  Clear  Zone  for  nonbarcoded  pieces 
within  ZIP+4  Barcoded  mailings. 
Nonbarcoded  mailpieces  within  a 
ZIP+4  Barcoded  rate  mailing  will  be 
required  to  meet  reflectance 
requirements  within  a  barcode  clear 
zone  in  the  lower  right  comer  of  the 
piece  both  for  address  block  barcoded 
and  lower  right  barcoded  mailings. 

d.  Dark  Fibers  and  Background 
Patterns.  Regulations  are  rescinded  that 
governed  the  maximum  permissible 
"screening"  or  lines  per  inch  of  a  printed 
pattern  in  the  background  upon  which  a 
barcode  is  printed. 

EFFECTIVE  DATE:  The  revisions  adopted 
in  this  rule  to  Domestic  Mail  Manual 
sections  327.  328,  521.  551.41.  551.42.  and 
551.44  concerning  the  maximum  weight 
of  a  mailpiece  for  automation-based  rate 
eligibility  and  the  print  reflectance 
difference  of  30%  between  a  barcode 
and  the  background  upon  which  it  is 
printed  (noted  as  a.  and  b.  above]  will 
take  effect  on  December  15, 1991. 
However,  as  explained  below, 
implementation  of  the  requirement  in 
551.41  and  551.44  that  nonbarcoded 
mailpieces  within  a  ZIP+4  Barcode  rate 


mailing  must  meet  certain  reflectance 
criteria  in  the  lower  right  barcode  clear 
zone  (noted  as  c.)  is  being  delayed  to 
September  30. 1992,  to  provide  an 
adequate  transition  period  for  mailers. 
The  revision  to  section  551.44  relating  to 
"screening"  percentages  within  a 
barcode  background  (noted  as  d.)  is 
effective  October  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  T.  Hurst  (202]  268-5232. 

SUPPLEMENTARY  INFORMATION:  The 

deadline  for  submitting  comments  on  the 
proposed  rule  expired  on  August  9, 1991. 
All  comments  received  or  mailed  by  that 
date  have  been  considered. 

The  Postal  Service  received  a  total  of 
14  comments  from  8  different 
commenters  on  the  parts  of  the  proposed 
rule  being  addressed  in  this  final  rule, 
one  from  an  industry  trade  association 
and  the  rest  from  corporations.  On  the 
basis  of  the  comments  received  and 
further  consideration  of  the  proposals  by 
the  Postal  Service,  the  Postal  Service 
has  decided  to  adopt  the  regulations  as 
proposed  with  slight  modifications. 

Evaluation  of  Comments  Received 

A.  Maximum  Weight  of  a  Mailpiece  for 
Automation-Based  Rates  (2.5  oz.  for 
ZIP+  4  and  3.0  oz.  for  ZIP+  4  Barcoded 
Rate  Mailings) 

Two  commenters  stated  that  the 
proposal  is  a  good  compromise.  One 
association  stated  that  since  the  2.5- 
ounce  limit  would  apply  to  less  than  1 
percent  of  third-class  letters  any 
slowdown  of  equipment  that  would 
result  from  extending  the  3.0-ounce  limit 
to  ZIP+4  mailings  would  be  negligible. 
Furthermore,  the  association  stated  that 
the  weight  limit  proposals  would  result 
in  a  complicated  rate  schedule  for  third- 
class  mail.  One  commenter  wished  to 
have  the  weight  limit  increased  to  3 
ounces  for  both  ZIP+4  and  ZIP+4 
Barcoded  rate  mailings,  while  two 
commenters  would  like  to  see  the  weight 
limit  increased  to  accommodate  all  mail 
up  to  the  third-class  piece-pound  break 
point  of  3.3067  ounces. 

The  Postal  Service  has  established, 
through  operational  experience  and 
specific  studies,  that  2.5  ounces  is  the 
threshold  at  which  degradation  of 
throughput  is  substantial  enough  to 
begin  eroding  the  savings  associated 
with  processing  mail  on  its  automated 
sortation  equipment.  Thus  a  2.5-ounce 
maximum  weight  was  originally 
identified  as  a  key  factor  to  realizing  the 
cost  benefits  the  automated  equipment 
was  capable  of  producing.  However,  as 
stated  in  the  proposed  rule,  reevaluation 
has  led  the  Postal  Service  to  conclude 
that  a  distinction  should  be  made 
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between  ZIP+4  rate  mailings  and 
ZIP+4  Barcoded  rate  mailings,  since 
prebarcoded  mail  bypasses  the  optical 
character  reader  (OCR).  Elimination  of 
this  step  in  processing  makes  the  lower 
throughput  associated  with  heavier 
pieces  less  of  a  problem  for  ZIP+4 
barcoded  pieces  weighing  up  to  3 
ounces. 

While  it  is  true  that  a  small 
percentage  of  third-class  letter-size  mail 
volume  exceeds  2.5  ounces  per  piece, 
extending  the  3.0-ounce  limit  to  ZIP-l-4 
rate  mailings  or  adopting  a  heavier 
weight  limit  for  ZIP-)- 4  Barcoded 
mailings  would  cause  a  substantial 
number  of  mailpieces  to  receive 
automation-based  postage  discounts 
even  though  they  could  not  be  efficiently 
processed  on  automated  equipment  and 
might  even  serve  to  encourage  larger 
volumes  of  heavier  weight  mailpieces. 

Therefore,  raising  the  maximum 
weight  for  automation-compatibility  to 
3.0  ounces  for  ZIP-l-4  rate  mailings  or  to 
more  than  3.0  ounces  for  ZIP -♦-4 
Barcoded  rate  mailings  for  purposes  of 
simplifying  the  rate  schedule  is  not 
justified  given  the  throughput  needed  to 
produce  the  savings  reflected  in 
automation-based  postage  rates. 

One  commenter  stated  the  regulations 
need  to  state  more  clearly  that  even  the 
15  percent  maximum  allowance  of 
nonbarcoded  pieces  that  could  be 
included  as  part  of  a  barcoded  rate 
mailing  would  be  permitted  to  weigh  3.0 
ounces.  This  is  so  stated  in  the 
regulations. 

Moreover,  the  Postal  Service  has 
determined  that  those  pieces  within  the 
nonbarcoded  portion  allowed  in  a 
barcoded  rate  mailing  that  weigh 
between  2.5  and  3.0  ounces  may  qualify 
for  ZIP-f-4  rates  as  long  as  all  other 
applicable  eligibility  requirements  for 
the  ZIP-h4  rate  are  met.  The  Postal 
Service  anticipates  that  only  an 
extremely  small  number  of  mailpieces 
within  ZIP-f-4  Barcoded  rate  mailings 
that  do  not  bear  a  ZIP-i-4  barcode  will 
bear  a  correct  ZIP -♦-4  code.  We  believe 
that  this  occurrence  would  only  be  due 
to  some  kind  of  mechanical  or 
operational  disruption  or  malfunction 
that  could  prevent  the  barcode  from 
being  sprayed  on  individual  pieces 
during  the  barcoding  process.  Although 
ZIP-l-4  coded  mailpieces  in  excess  of  2.5 
ounces  do  not  process  efficiently  enough 
to  allow  a  higher  weight  limit  for  ZIP -(-4 
rate  mailings,  the  very  small  number  of 
pieces  that  weigh  between  2.5  and  3.0 
ounces  that  could  be  claimed  at  ZIP+4 
rates  within  a  ZIP+4  Barcoded  rate 
mailing,  due  to  mechanical  or 
operational  error,  should  not  have  a 
significant  adverse  impact  on  overall 
productivity  on  the  automated 


equipment.  Therefore,  given  the 
extremely  rare  occurrence  and  minimal 
volume  this  type  of  mail  represents  and 
the  insignificant  impact  it  will  have  on 
USPS  automated  mail  processing 
operations,  the  Postal  Service  has 
determined  that  establishing  a 
requirement  to  identify  and  document 
nonbarcoded  mailpieces  bearing  correct 
ZIP+4  codes  which  are  in  excess  of  2.5 
ounces  in  a  ZIP+4  Barcoded  rate 
mailing  would  be  an  undue  and 
unnecessary  burden  to  impose  upon 
mailers  at  this  time. 

One  commenter  stated  that  the 
adoption  of  the  proposed  weight 
restrictions  will  unfairly  penalize 
mailers  who  barcode  non-presorted 
First-Class  Mail  and  currently  can 
obtain  only  the  non-presorted  ZIP+4 
rate,  since  this  barcoded  mail  will  be 
required  to  meet  the  2.5  ounce  weight 
limit  as  opposed  to  the  3.0  ounce  weight 
limit. 

To  eliminate  any  potential  unfairness, 
the  final  rule  clarifies  that  if  85  percent 
of  the  pieces  in  such  a  mailing  bear  a 
correct  ZIP+4  barcode,  the  mailing  may 
be  prepared  under  328  and  the  3.0  ounce 
maximum  weight  limit  applies,  even 
though  the  mailing  qualifies  for  a  ZIP+4 
rate. 

Finally,  one  commenter  stated  that 
mailers  have  delayed  making  firmware 
and  software  changes  in  case  this 
Federal  Register  process  resulted  in 
allowing  a  uniform  3.0-ounce 
requirement.  Therefore,  this  commenter 
proposed  a  60-day  implementation 
period  from  the  publication  date  of  the 
final  rule  to  enable  mailers  to  change 
their  software  and  operations. 

The  Postal  Service  recognizes  the 
need  for  a  transition  period  on  a  final 
rule  of  this  significance  and  therefore 
will  delay  the  rule's  adoption  to  an 
effective  date  of  December  15. 1991.  the 
date  of  the  next  regular  issuance  of  the 
Domestic  Mail  Manual  (Issue  41). 

B.  Print  Reflectance  Difference  (PRD) 
Instead  of  Print  Contrast  Ratio  (PCR) 

Two  commenters  addressed  the 
proposal  to  correct  an  error  in  the 
terminology  used  to  describe  the  require 
relationship  between  the  reflectance  of 
the  background  of  the  mailpiece  and  the 
reflectance  of  the  ink  in  the  barcode, 
from  a  print  contrast  ratio  (PCR)  to  a 
print  reflectance  difference  (PRD).  Both 
stated  that  they  agreed  with  and 
supported  this  change. 

To  allow  for  an  appropriate  transition, 
the  change  is  effective  December  15, 
1991.  Until  that  date,  either  a  PCR  or  a 
PRD  meeting  the  requirements  stated  in 
the  DMM  will  be  acceptable. 


C.  Barcode  Clear  Zone  Reflectance 
Requirements  for  Non-Barcoded  Pieces 
in  ZIP+4  Barcoded  Rate  Mailings 

Three  commenters  stated  one  purpose 
of  address  block  barcoding  was  to  free 
mailers  of  restraints  imposed  by  a  clear 
space  in  the  lower  right  comer  of  the 
mailpiece.  These  commenters  indicated 
this  regulation  will  preclude  mailer  use 
of  bright  and  dark  color  envelopes  (one 
commenter  felt  it  will  also  curtail  use  of 
glossy  paper  stock)  which  will  add  cost 
or  curtail  creativity.  Two  commenters 
questioned  the  purpose  of  the  regulation 
since  they  do  not  believe  the  Postal 
Service  can  add  a  ZIP+4  barcode  where 
the  mailer  could  not  because  both  the 
Postal  Service  and  mailers  use  the  same 
ZIP+4  data  base  and  similar  address 
matching  software.  Three  commenters 
implied  that  the  actual  outcome  of  this 
rule  will  be  to  mandate  100  percent 
barcoding  (to  avoid  meeting  the 
requirement).  Another  commenter 
expressed  concern  that  adoption  of  this 
rule  will  not  allow  commingling  of 
address  block  barcoded  pieces  with 
lower  right  barcoded  pieces.  And  finally, 
one  commenter  indicated  that 
September  1992  may  be  too  soon  to 
implement  the  requirement. 

This  requirement  will  be  implemented 
as  proposed.  By  requiring  a  fixed  space 
in  the  lower  right  comer  of  the  mailpiece 
to  meet  the  reflectance  requirements  for 
barcoding.  the  Postal  Service  will 
establish  the  capability  to  automate  the 
sortation  of  all  letter-size  mail  entered 
into  the  automated  mailstream  as  part  of 
a  barcoded  rate  mailing,  while  retaining 
mailer  flexibility  to  have  up  to  15%  non- 
barcoded pieces  in  such  a  mailing.  The 
Postal  Service  updates  its  ZIP+4  data 
base  and  address  matching  software 
logic  on  a  significantly  more  frequent 
basis  than  will  be  established  for 
mailers  (effective  November  1. 1991)  as 
a  requirement  for  automation-based  rate 
qualification.  Because  of  this,  the  Postal 
Service  will  be  able  to  apply  ZIP+4 
barcodes  or  delivery  point  barcodes  in 
many  instances  where  the  mailer  could 
not.  The  Postal  Service  is  adopting  this 
reflectance  requirement  to  increase  the 
volume  of  mail  which  it  can  process  at  a 
reduced  cost  to  its  customers.  The  Postal 
Service  believes  that  the  cost 
containment,  efficiency,  and  accuracy  of 
the  automated  equipment  produces  a 
significant  enough  advantage  to  warrant 
the  adoption  of  this  rule. 

The  Postal  Service  does  not  believe 
that  the  adoption  of  this  regulation  will 
unduly  hinder  the  creativity  of  mailpiece 
design  since  a  wide  variety  of  colors 
and  designs  can  be  employed  and  still 
meet  this  requirement.  In  addition,  the 
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Postal  Service  is  not  mandating  the 
water-based  barcode  ink  acceptance 
criteria,  and  therefore  the  use  of  coated 
or  glossy  stocks  need  not  be  curtailed. 

This  rule  will  not  affect  commingling 
of  address  block  barcoded  pieces  with 
lower  right  barcoded  pieces,  since  the 
rule  applies  equally  to  both  types.  In 
addition,  although  mailings  which 
contain  100  percent  ZIP+4  barcoded 
mailpieces  do  not  have  to  comply  with 
this  lower  right  reflectance  requirement, 
this  rule  was  not  proposed  to  eliminate 
nonbarcoded  pieces  horn  barcoded 
mailings.  However,  mailers  will  have  the 
option  of  separating  barcoded  versus 
nonbarcoded  mailpieces  to  avoid 
meeting  this  requirement  if  they  choose 
to. 

In  establishing  an  eH'ective  date,  the 
Postal  Service  has  taken  into  careful 
consideration  the  mailing  industry's 
need  for  a  transition  period  to  phase  in 
these  new  requirements.  The  Postal 
Service  has  chosen  an  effective  date  of 
September  20, 1992,  as  the  most 
appropriate  date  to  meet  the  needs  of 
both  the  Postal  Service  and  the  mailing 
public.  This  date  is  more  than  a  year 
after  the  publication  of  the  proposed 
rule  and  coincides  with  a  planned  issue 
date  of  the  Domestic  Mail  Manual. 

D.  Dark  Fibers  and  Background  Patterns 
On  a  Mailpiece  In  the  Area  Containing 
the  Barcode 

The  Postal  Service  also  proposed  to 
remove  a  provision  from  DMM  551.44 
which  detailed  requirements  when 
material  on  which  a  barcode  is  to 
appear  is  printed  in  "halftone  screen." 
The  only  comment  on  this  proposal 
stated  that  the  removal  of  this  language 
makes  it  easier  to  understand  the 
reflectance  requirements.  The  Postal 
Service  is  adopting  this  revision  as 
proposed,  effective  immediately  so  that 
mailers  may  take  advantage  of  the 
relaxed  requirement. 

In  view  of  the  considerations 
discussed  above,  the  Postal  Service 
hereby  adopts  the  following 
amendments  to  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  {see  39  CFR  111.1). 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 


PART  111-{  AMENDED] 

1.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  552(a);  39  U.S.C  101. 
401. 403.  404.  3001,  3201-32ia  3403-3406,  3621 
5001. 


PART  320— CLASSIFICATION 


2.  Revise  section  327  and  328  of  part 
320  to  read  as  follows: 

327    N0NPRES0RTEDZIP+4RATE 
MAIL 


4.  Revise  section  551.41  to  rrad  as 
follows: 

551.41    Background  Reflectance 


327.2    Eighty-Five  Percent 
RequlremenL  [After  current  327.2  add 
the  following  note:] 

Note:  If  85%  of  the  pieces  are  ZIP +4 
barcoded,  mailings  may  be  prepared  in 
accordance  with  328,  except  that  the  size  and 
weight  requirements  of  327.31  apply  instead 
of  the  requirements  in  328.31. 


328    NONPRESORTED  ZIP+4 
BARCODED  RATE  MAIL 


PART  520— GENERAL 
REQUIREMENTS  FOR  ALL 
AUTOMATION-COMPATIBLE 
MAILPIECES 


3.  Revise  section  521  to  read  as 
follows: 

521    PHYSICAL  CHARACTERISTICS 


521.3    Weight 

521.31  ZIP+4  Rate  Mailings.  The 
weight  of  each  mailpiece  in  a  ZIP+4 
rate  mailing  must  not  exceed  2.5  ounces. 

Exception:  A  3-ounce  maximum 
weight  applies  to  nonpresorled  ZIP+4 
First-Qass  letter  rate  mailings  which  are 
prepared  in  accordance  with  328,  except 
that  the  size  and  weight  requirements  of 
327.31  apply  instead  of  the  requirements 
in  328.31. 

521.32  ZIP+4  Barcoded  Rate 
Mailings.  The  weight  of  each  mailpiece 
in  a  ZIP+4  Barcoded  rate  mailing  must 
not  exceed  3.0  ounces. 

[Remove  the  Exception  noted  at  the 
end  of  this  section.] 


PART  550— REQUIREMENTS  FOR 
BARCODED  PIECES 


551.4    Reflectance 


551.411  Pieces  Barcoded  in  the  Lower 
Right  comer 

a.  Pieces  Bearing  a  ZIP+4  or  Delivery 
Point  Barcode.  The  material  (envelope, 
card,  insert,  or  outermost  sheet]  in  the 
barcode  clear  zone  (see  551.22)  must 
produce  a  background  reflectance  of  at 
least  50%  in  the  red  and  45%  in  the  green 
portions  of  the  optical  spectrum  when 
measured  with  a  USPS  or  USPS-licensed 
envelope  reflectance  meter.  White  and 
pastel  colors  generally  satisfy  this 
requirement. 

b.  Pieces  Not  Bearing  a  ZIP+4  or 
Delivery  Point  Barcode.  It  is  strongly 
recommended  that  pieces  included  in 
any  ZIP+4  Barcoded  rate  mailing  that 
do  not  bear  a  ZIP+4  or  delivery  point 
barcode  include  a  barcode  clear  zone  in 
the  lower  right  corner  of  the  address 
side  of  the  mailpieces  as  described  in 
551.22  that  meets  the  background 
reflectance  requirements  of  551.411a. 
Effective  September  20, 1992,  all  pieces 
in  ZIP+4  Barcoded  rate  mailings  that  do 
not  bear  a  ZlP+4  or  delivery  point 
barcode  must  contain  a  barcode  clear 
zone  as  specified  in  551.22  that  meets 
the  background  reflectance 
requirements  of  551.411a. 

(Remove  the  Note  at  the  end  of  this 
section.] 

551.412  Pieces  Barcoded  in  the 
Address  Block 

a.  Pieces  Bearing  a  ZIP+4  or  Delivery 
Point  Barcode.  If  the  barcode  is  placed 
in  the  address  block,  the  background 
reflectance  of  the  area  surrounding  the 
address  block  barcode,  and  within  1/8 
inch  of  the  leftmost  and  rightmost  bars 
and  1/25  inch  above  the  below  the 
barcode,  must  produce  a  background 
reflectance  of  at  least  50%  in  the  red  and 
45%  in  the  green  portions  of  the  optical 
spectrum  when  measured  with  a  USPS 
or  USPS-licensed  envelope  reflectance 
meter. 

b.  Pieces  Not  Bearing  a  ZIP+4  or 
Delivery  Point  Barcode.  It  is  strongly 
recommended  that  pieces  included  in 
address  block  barcoded  ZlP+4 
Barcoded  rate  mailings  that  do  not  bear 
a  ZIP+4  or  delivery  point  barcode 
include  a  barcode  clear  zone  in  the 
lower  right  comer  of  the  address  side  of 
the  mailpiece  as  specified  in  551.22  that 
meets  the  background  reflectance 
requirements  of  551.411a.  Effective 
September  20, 1992,  all  pieces  in  ZIP+4 
Barcoded  rate  mailings  that  do  not  bear 
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a  ZIP +4  or  delivery  point  barcode  must 
contain  a  barcode  clear  zone  as 
specified  in  551.22  that  meets  the 
reflectance  requirements  of  551.411a. 

5.  Revise  section  551.42  to  read  as 
follows:       1 1 

551.42    Print  Reflectance  Difference. 
A  print  reflectance  difference  (PRD)  of 
at  least  30%  is  required  between  the 
background  material  of  the  mailpiece 
and  the  barcode  in  both  the  red  and  the 
green  portions  of  the  optical  spectrum. 
This  requirement  is  generally  satisfied 
by  using  black  or  dark  blue  ink  on  a 
white  or  pastel  background.  Other  color 
combinations  should  be  measured  to 
ensure  compliance  with  the  minimum 
print  reflectance  difference.  The  PRD 
expressed  as  a  percentage  equals  the 
reflectance  of  the  background  minus  the 
reflectance  of  the  ink,  multiplied  by  100. 
Reflectance  measurements  must  be 
made  with  a  USPS  or  USPS-licensed 
envelope  reflectance  meter. 

[Remove  the  Note  at  the  end  of  this 
section.] 

»  t  i  t  t 

6.  Revise  section  551.44  to  read  as 
follows:      i  I 

551.44    Dark  Fibers  and  Background 
Patterns 

551.441  Pieces  Bearing  a  ZIP +4  or 
Delivery  Point  Barcode.  [Insert  text  of 
existing  551.44;  delete  the  last  sentence.] 

551.442  Pieces  Not  Bearing  a  ZIP+4  or 
Delivery  Point  Barcode.  It  is  strongly 
recommended  that  all  pieces  within  a 
ZIP+4  Barcoded  rate  mailing  that  do 
not  bear  a  ZIP+4  or  delivery  point 
barcode  include  a  barcode  clear  zone  as 
specified  in  551.22  that  meets  the 
requirements  for  dark  fibers  and 
background  patterns  in  551.441. 
Effective  September  20, 1992,  all  non- 
ZIP+4  or  delivery  point  barcoded 
pieces  in  a  ZIP+4  Barcoded  rate  mailing 
must  include  a  barcode  clear  zone  (see 
551.22)  that  meets  the  requirements  of 
551.441. 

*         *         1 1       *         * 

A  Transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and 
transmitted  automatically  to 
subscribers.  Notice  of  issuance  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 

Stanley  F.  Mires, 

Assistant  General  Counsel.  LegislativB 

Division. 

[FR  Doc.  91-24917  Tiled  10-15-91;  8:45  am] 

BILUNQ  COOC  ni0-12-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  1B6 
(OPP-300227A:  FRL-3S93-6] 

Chlordlmeform;  Revocation  of 
Tolerances  and  Food  Addtttva 
Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  document  announces  the 
following:  (1)  The  revocation  of 
tolerances  listed  at  40  CFR  180.285  for 
combined  residues  of  the  insecticide 
chlordlmeform  [yV-{4-chloro-o-tolyl)- 
A^TV-dimethyl  formamidine]  and  its 
metabolites  containing  the  4-chloro-o- 
toluidine  moiety  (calculated  as  the 
insecticide)  from  application  of  the 
insecticide  as  the  fiee  base  or  as  the 
hydrochloride  salt  in  or  on  various 
agricultural  commodities,  and  (2)  the 
revocation  of  the  food  additive 
regulation  at  40  CFR  186.750  for  residues 
in  the  animal  feed  cottonseed  hulls, 
resulting  from  carryover  and 
concentration  of  residues  in  this  animal 
feed  when  present  as  a  result  of 
application  of  the  insecticide  to  the 
growing  crop  cotton.  The  Agency 
designates  food  additive  regulations  for 
animal  feeds  as  feed  additive 
regulations.  These  actions  are  being 
taken  by  EPA  to  remove  all  remaining 
tolerances  and  the  food  additive 
regulation  for  residues  of  a  pesticide  for 
which  all  registered  uses  have  been 
voluntarily  cancelled  by  the  registrants. 
EPA  is  revoking  these  tolerances  and 
the  food  additive  regulation,  effective  on 
December  31, 1991.  EPA  is  implementing 
the  December  31, 1991  effective  date  by 
amending  the  existing  tolerances  and 
food  additive  regulation  to  include  an 
expiration  date  of  December  31, 1991. 
EFFECTIVE  DATE:  October  16, 1991. 
ADDRESSES:  Written  objections  and/or 
requests  for  a  hearing,  identified  by  the 
document  control  number,  OPP-300227A, 
may  be  submitted  to  the:  Hearing  Clerk 
(A-110),  Environmental  Protection 
Agency,  401  M  St.,  SW.,Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Lamont,  Special  Review  and 
Reregistration  Division  (H7508W), 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20480.  Office 
location  and  telephone  number.  Special 
Review  Branch,  rm.  1L3,  Crystal  Station 
1,  2800  Crystal  Drive,  Arlington,  VA, 
(703}-308-8033. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  3, 1991  (56  FR 


13607),  EPA  proposed  to  revoke  (1)  the 
tolerances  listed  at  40  CFR  180.285  for 
combined  residues  of  chlordimeform 
and  its  metabolites  containing  the  4- 
chloro-o-toluidine  moiety  in  or  on  the 
following  raw  agricultural  commodities: 
cottonseed,  milk,  eggs,  and  the  meat  fat, 
and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  sheep,  and  poultry;  and  (2) 
the  food  additive  regulation  listed  at  40 
CFR  186.750  for  combined  residues  of 
chlordimeform  in  the  animal  feed 
cottonseed  hulls.  This  action  was 
proposed  because  chlordimeform  is  no 
longer  registered  for  use  on  any  food 
crop  and  because  a  tolerance  is 
generally  not  necessary  for  a  pesticide 
chemical  which  is  not  registered  for  the 
particular  food  use.  Having  received  no 
comment  on  the  proposed  revocation. 
EPA  is  promulgating  a  final  rule 
effectively  revoking  the  above-listed 
tolerances  and  food  additive  regulation. 

In  the  Federal  Register  of  September 
19, 1988  (53  FR  36422),  the  Agency 
proposed  not  to  initiate  a  Special 
Review  of  Chlordimeform  because 
chlordimeform  registrations  had  been 
amended,  at  the  registrants'  request,  to 
terminate  on  February  19, 1989.  Both 
chlordimeform  registrants,  the  Ciba- 
Geigy  Corporation  and  the  Nor-Am 
Chemical  Company,  also  requested  the 
immediate  revocation  of  all  tolerances 
listed  in  40  CFR  180.285  except  those 
associated  with  cotton:  they  requested 
the  withdrawal  of  the  cotton-related 
tolerances  elective  December  31, 1990. 
The  Agency's  order  of  cancellation  of 
chlordimeform  and  final  decision  not  to 
initiate  a  Special  Review  was  published 
on  February  8, 1989  (54  FR  6242).  In  this 
final  order,  in  response  to  numerous 
comments  from  users.  State  officials  and 
researchers,  and  after  conducting  a  risk/ 
benefit  analysis  of  the  use  of  existing 
stocks  of  chlordimeform  for  one  more 
season  and  determining  that  such  use 
did  not  pose  unreasonable  risks,  the 
Agency  decided  to  allow  use  of  existing 
stocks  of  chlordimeform  in  the 
possession  of  end  users  until  October  1, 
1989.  Sale  or  distribution  of  existing 
stocks  in  the  possession  of  registrants, 
distributors,  or  retailers  was  prohibited 
after  February  19, 1989.  Registrants  were 
required  to  recall  those  stocks  in  the 
hands  of  distributors  and  retailers. 

Information  available  to  the  Agency 
indicates  that  approximately  1  million 
acres  of  cotton  were  treated  with 
chlordimeform  in  1989  and  that  some  of 
the  cottonseed  byproducts  obtained 
from  the  treated  cotton  (e.g.,  meal  and 
oil)  may  have  been  marketed  in  1990 
and  may  still  be  marketed  in  1991. 
Therefore,  in  order  not  to  disrupt  the 
marketing  of  commodities  which  have 
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been  legally  treated  (i.e..  treated  prior  to 
October  1, 1989),  the  Agency  is  revoking 
these  tolerances  and  the  food  additive 
regulation,  effective  on  December  31, 
1991.  The  Agency  believes  this  period 
will  allow  sufficient  time  for  treated 
commodities  to  clear  channels  of  trade. 
EPA  is  implementing  the  December  31. 
1991  revocation  date  by  amending  the 
existing  tolerances  and  food  additive 
regulation  to  include  an  expiration  date 
of  December  31, 1991.  EPA's  proposal  on 
revocation  proposed  to  delete  existing 
tolerances  and  the  food  additive 
regulation  effective  December  31. 1991. 
In  this  final  rule.  EPA  has  chosen  to 
amend  the  existing  regulations  to 
include  an  expiration  date  because  this 
approach  will  provide  better  notice  to 
the  regulated  community  and  will 
simplify  enforcement  of  the  revocation. 

Since  chlordimeform  does  not  appear 
to  be  persistent  in  the  environment,  the 
Agency  does  not  expect  environmental 
contamination  of  untreated  cotton  crops 
planted  after  October  1989.  Therefore, 
no  levels  of  chlordimeform  or  its 
metabolites  would  be  expected  to 
appear  in  food  or  feed  products  once  the 
cotton  treated  in  1989  has  cleared  the 
food  supply. 

Pursuant  to  sections  408(d)  and  409(f) 
of  FFDCA  (21  U.S.C.  346a(d)  and  348(f)) 
and  40  CFR  180.13,  any  person  adversely 
affected  by  this  regulation  revoking  the 
tolerances  and  the  food  additive 
regulation  for  chlordimeform  may. 
within  30  days  after  the  date  of 
publication  of  this  final  rule  in  the 
Federal  Register,  file  written  objections 
and/or  requests  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above.  The  objections  submitted  must 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested  and  the 
requestors'  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolutions  of  the  factual 
issue{s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

Executive  Order  12291 

As  explained  in  the  proposal  of  April 
3, 1991  (56  FR  13608),  EPA  determined. 


pursuant  to  the  requirements  of  E.O. 
12291,  that  the  revocation  of  these 
tolerances  is  not  a  major  regulatory 
action,  i.e.,  it  will  not  have  an  annual 
effect  on  the  economy  of  at  least  $100 
million,  will  not  cause  a  major  increase 
in  prices,  and  will  not  have  a  significant 
adverse  effect  on  competition  or  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign  enterprises.  This  rule  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  as  required 
under  section  3  of  E.O.  12291. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  94  Stat.  1164,  5  U.S.C.  601  et 
seq.),  and  it  has  been  determined  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses,  small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the  August 
15. 1990  proposal. 

Accordingly,  I  certify  that  this  rule 
does  not  require  a  separate  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

This  regulatory  action  does  not 
contain  any  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  (section  408(m)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  346a(m)). 

List  of  Subjects  in  40  CFR  Parts  180 
and  186 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Animal  feeds. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  6, 1991. 

Linda  ].  Fisher, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  40  CFR  parts  180  and  186 
are  amended  as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  In  §  180.285,  by  revising  the 
introductory  text  to  read  as  follows: 

§  180.285    Chlordimeform;  tolerances  for 
residues. 

Tolerances,  to  expire  on  December  31, 
1991,  are  established  for  combined 


residues  of  the  insecticide 
chlordimeform  [Ar-(4-chloro-o-tolyl)- 
yV.A^-dimethyl  formamidine]  and  its 
metabolites  containing  the  4-chIoro-o- 
toluidine  moiety  (calculated  as  the 
insecticide)  from  application  of  the 
insecticide  as  the  free  base  or  as  the 
hydrochloride  salt  in  or  on  the  following 
raw  agricultural  commodities: 


PART  186— [AMENDED] 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  186.750,  by  revising  the 
introductory  text  to  read  as  follows: 

§  186.750    Chlordimeform. 

Tolerances,  to  expire  on  December  31. 
1991,  are  established  for  combined 
residues  of  the  insecticide 
chlordimeform  (7V-(4-chloro-o-tolyl)- 
yV.yV-dimethyl  formamidine]  and  its 
metabolites  containing  the  4-chloro-o- 
toluidine  moiety  (calculated  as  the 
insecticide)  in  or  on  the  following 
processed  animal  feeds,  resulting  from 
carryover  and  concentration  after 
application  of  the  pesticide  to  the 
growing  crops: 
•  «  *  •  * 

(FR  Doc.  91-25041  Filed  10-15-91;  8:45  am) 

BILLING  CODE  »S«0-SO-F 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1160 

Indemnities  Under  the  Arts  and 
Artifacts  Indemnity  Act;  Correction 

agency:  National  Endowment  for  the 

Arts. 

ACTION:  Final  rule;  correction. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  is  correcting  a 
typographical  error  in  the  Indemnities 
Under  the  Arts  and  Artifacts  Indemnity 
Act  final  rule  which  was  published  on 
October  2. 1991  (56  FR  49848). 
EFFECTIVE  DATE:  November  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Alice  Whelihan  at  (202)  682-5442. 
In  FR  Doc.  91-23531,  in. the  Federal 
Register  of  October  2, 1991  (56  FR 
59848),  make  the  following  correction: 

§1160.4    [Corrected] 

On  page  49849,  second  column, 
§  1160.4,  paragraph  (e)  introductory  text, 
in  the  fourth  line,  add  "of  between  the 
words  "and"  and  "the". 


AGENCY:  F( 
Commissio 
ACTION:  Fii 


I 
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Dated:  October  la  1991. 
AUc«  WbelibaB. 

Indemnity  Administrator. 

|FR  Doc  91-24895  Filed  10-15-91;  8:45  am] 

BILUNQ  CODE  7S*7-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  Docket  No».  7S-72. 91-213;  FCC  91- 

250] 

MTS  and  WATS  Market  Structure  and 
Transport  Rate  Structure  and  Pricing 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  required 
local  exchange  carriers  (LECs)  to 
continue  their  current  rate  structure  for 
transport,  pending  further  agency  action. 
In  1984.  the  Commission  issued  a  Notice 
of  Proposed  Rulemaking.  49  FR  50413. 
December  28. 1984.  The  Commission 
concluded  that  the  importance  and 
complexity  of  transport  issues,  the 
potential  for  harm  to  small  and  medium 
interexchange  carriers  from  precipitous 
action,  and  the  administrative  burdens 
associated  with  any  change  justify 
retention  of  the  "equal  charge"  rate 
structure,  pending  further  study  of 
transport  pricing. 
EFFECTIVE  DATE:  September  1. 1991. 

The  Commission  found  good  cause  to 
make  this  requirement  effective  on  less 
than  thirty  days'  notice  in  order  to  avoid 
any  possibility  of  sudden,  temporary 
changes  in  access  rates.  See  5  U.S.C. 
553(d)(3). 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Newman.  (202)  632-9342.  or 
Suzanne  Tetreault.  (202)  632-6363.  Policy 
and  Program  Planning  Division. 
Common  Carrier  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Order  in 
CC  Docket  Nos.  78-72  and  91-213. 
adopted  August  1. 1991.  and  released 
August  30. 1991.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  Dockets  Reference  Room  (room  230), 
1919  M  Street,  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
tllommission's  copy  contractors. 
Dovwitown  Copy  Center,  1114  2l8t  Street 
NW.,  suite  140,  Washington,  DC  20037, 
(202)  452-1422. 

Summary  of  Order 

The  part  69  rules  adopted  In  the 
Access  Charge  Order,  93  FCC  2d  241 


(1983)  required  LECs  to  allocate 
transport  costs  between  separate  rate 
elements  for  "dedicated"  and  "common" 
transport,  prescribing  a  flat  per-Iine  rate 
structure  for  the  dedicated  transport 
element  and  a  usage-sensitive  rate 
structure  for  the  common  transport 
element.  In  1982,  the  United  States 
District  Court  for  the  District  of 
Columbia  adopted  the  Modification  of 
Final  Judgment  (MFJ)  in  United  States  v. 
AT&T,  552  F.  Supp.  131  (D.D.C.  1982). 
affirmed  sub  nam.,  Maryland  v.  United 
States,  460  U.S.  1001  (1983),  which 
required  that  until  September  1. 1991 
"charges  for  delivery  or  receipt  of  traffic 
*  *  *  between  end  offices  and  facilities 
of  interexchange  carriers  within  an 
exchange  area."  must  be  "equal,  per  unit 
of  traffic  delivered  or  received  *  *  *." 
Subsequently,  the  Commission  waived 
the  part  69  common/dedicated  transport 
rules,  permitting  the  local  exchange 
carriers  to  tariff  transport  charges  that 
reflect  A  rate  structure  different  from 
that  required  by  the  part  69  rules. 

The  Commission  instituted 
proceedings  to  re-examine  issues  related 
to  the  Transport  waiver  in  1984.  In 
January,  1990.  the  Commission  asked 
parties  to  supplement  the  existing 
record. 

After  reviewing  the  comments,  the 
Commission  concluded  that  a  decision 
on  the  rate  structure  and  pricing  of 
transport  must  balance  three  potentially 
conflicting  objectives.  These  include 
promoting  efficient  use  of  transport 
facihties  by  allowing  or  requiring  the 
LECs  to  price  in  a  manner  that  best 
reflects  the  way  costs  are  incurred, 
adopting  transport  rules  conducive  to 
full  and  fair  interexchange  competition, 
and  avoiding  the  adoption  of  transport 
rules  that  would  interfere  with  the 
development  of  interstate  switched 
access  competition. 

The  Commission  required  that  all 
LECs  maintain  their  current  rate 
structure  for  transport  service,  pending 
futher  agency  action.  By  retaining  the 
"equal  charge"  rate  structure  during  the 
review  of  the  record  submitted  in 
response  to  its  proposal,  the 
Commission  ensured  that  small  and 
medium  interexchange  carriers  (IXCs) 
would  not  be  adversely  affected  upon 
expiration  of  the  MFJ  requirement  by 
uimecessary  chum  in  rate  structures  and 
rate  levels  during  the  pendency  of  this 
proceeding,  and  avoided  imposing 
potentially  unnecessary  buitlens  on  the 
LECs,  whose  billing  and  administrative 
systems  are  not  currently  designed  to 
record  and  bill  for  different  kinds  of 
transport  offerings.  While  the 
Commission  recognized  that  retaining 
the  "equal  charge"  rate  structure 
pending  fiuiher  action  may  not  promote 


the  most  efficient  use  of  the  public 
switched  network  and  could  interfere 
with  the  growth  of  interstate  access 
competition  for  transport,  the 
Commission  concluded  that  the 
importance  and  complexity  of  transport 
issues,  the  potential  for  harm  to  small 
and  medium  IXCs  from  precipitous 
action,  and  the  administrative  burdens 
associated  with  any  change  justify 
retention  of  the  "equal  charge"  rate 
structure,  pending  further  study  of 
transport  pricing. 

Regulatory  Flexibility  Requirements 

1.  Pursuant  to  the  Regulatory 
Flexibility  Act,  the  Commission  certifies 
that  the  rule  adopted  in  this  proceeding 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  and  that  the  Regulatory 
Flexibility  Act  is,  therefore,  not 
applicable  to  this  proceeding.  IEC» 
providing  interstate  transport  services 
directly  subject  to  the  proposed  rule 
changes  do  not  quaUfy  as  small 
businesses  since  they  are  dominant  in 
their  field  of  operation. 

Ordering  Clauses 

1.  Accordingly,  //  Is  Ordered  That 
local  exchange  carriers  are  required  to 
maintain  their  current  rate  structure  for 
transport,  pending  further  agency  action, 
and  that  part  69  is  Amended  to  reflect 
this  requirement  as  shown  below 
effective  September  1, 1991.' 

2.  It  Is  Further  Ordered  That  CC 
Docket  No.  78-72  Is  Terminated* 

List  of  SubjecU  in  47  CFR  Part  69 

Communications  common  carriers. 
Telephones. 

Federal  Conununications  Commissioa. 

Donna  R.  Searcy, 

Secretary. 

Rule  Change 

Title  47  of  the  CFR,  part  69  is 
amended  as  follows: 

PART  69-ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201,  202.  203,  205.  218. 
403,  48  Stat.  1066. 1070, 1072. 1077. 1094,  aa 
amended  47  U.S.C.  154, 202.  203,  205.  218, 403. 
unless  otherwise  noted. 


'  We  Tind  good  cause  lo  make  this  requiremenl 
effective  on  lew  than  thirty  dayi°  notice  in  order  to 
avoid  any  possibility  of  sudden,  temporary  changes 
in  access  rates.  See  5  US.C  S&3  (dK3). 

*  These  actions  are  taken  pursuant  to  Sections  1. 
4  (i)  and  (j).  201-20S.  Zia  22a  and  403  of  the 
Communications  Act  as  amended.  47  U.S.C  ISl.  154 
(i)  and  U).  201-20S.  218, 22a  and  403. 
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2.  New  §  69.210  is  added  to  subpart  C 
to  read  as  follows: 

§  69.2 1 0    Interim  trantport  pricing. 

The  transport  rate  structure  in  effect 
August  1, 1991,  shall  be  retained  pending 
further  Commission  action. 

(FR  Doc.  91-24907  Filed  10-15-91;  8:45  am) 

BtLLNM  COM  (712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  89-566;  RM-7013,  RM- 
7096] 

Radio  Broadcasting  Services; 
Bostwick  and  Good  Hope,  GA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
222A  to  Bostwick.  Georgia,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Ronald  A.  Reeves  (RM- 
7096).  See  55  FR  52422,  December  21, 
1989.  Channel  222A  can  be  allotted  to 
Bostwick  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  3.5  kilometers  (2.2  miles) 
west  of  the  community,  in  order  to  avoid 
a  short-spacing  to  Station  WWRK(FM), 
Channel  221A,  Elberton,  Georgia,  and  to 
Station  WIGA{FM),  Channel  221A, 
Jackson,  Georgia.  The  coordinates  for 
this  allotment  are  North  Latitude  33-45- 
00  and  West  Longitude  83-33-00.  This 
document  also  denies  a  petition  filed  by 
Community  Broadcasting  Company,  Inc.. 
seeking  the  allotment  of  Channel  222A 
to  Good  Hope,  Georgia,  as  that 
community's  first  local  FM  service  (RM- 
7013).  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  November  25, 1991.  The 
window  period  for  filing  applications 
will  open  on  November  26, 1991,  and 
close  on  December  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-566, 
adopted  September  30, 1991,  and 
released  October  10, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street, 
NW,  Washington.  DC  20036. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73  [AMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Channel  222A,  Bostwick. 

Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-24909  Filed  10-15-91;  8:45  am) 

BILUNG  CODE  C712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  90-214:  RM-7101.  RM- 
7226] 

Radio  Broadcasting  Services; 
Homervllle,  Lakeland  and  Statenvilfe, 
GA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  lliis  document  allots  Channel 
254A  to  Statenville.  Georgia,  at  the 
request  of  LaTaurus  Production.  Inc. 
(RM-7101).  See  55  FR  18009,  April  30, 
1990.  Channel  254A  can  be  allotted  to 
Statenville,  Georgia,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  12.9  kilometers  (8.0  miles) 
northeast.  The  coordinates  are  North 
Latitude  30-47-05  and  West  Longitude 
82-55-48.  This  document  also  denies  a 
conflicting  proposal  to  upgrade  Station 
WHFE(FM),  Lakeland,  Georgia,  from 
Channel  290A  to  Channel  290C3  and  to 
substitute  Channel  254A  for  Channel 
288A  at  Homerville,  Georgia  (RM-7226). 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  November  25, 1991;  the 
window  period  for  filing  applications 
will  open  on  November  26, 1991,  and 
close  on  December  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-214. 
adopted  September  30, 1991,  and 
released  October  10, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 


Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[ AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Channel  254A,  Statenville. 

Federal  Communications  Commisoinn 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-24910  Filed  10-15-91;  8:45  am) 
BtlXING  CODE  6712-10-M 


47  CFR  Part  73 

[MM  Docket  No.  89-418;  RM-6879,  RM- 
7252] 

Radio  Broadcasting  Services;  Milan, 
Metter,  Swainsboro,  and  Wrens,  GA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  245C3  for  Channel  244A  at 
Wrens,  Georgia,  and  modifies  the 
license  for  Station  WRDW(FM)  to 
specify  operation  on  the  higher  class 
channel,  at  the  request  of  Val-Tel,  Inc. 
(RM-6879).  In  addition,  this  action  also 
substitutes  Channel  285C2  for  Channel 
285A  at  Milan,  Georgia,  modifies  the 
license  for  Station  WMCG(FM)  to 
specify  operation  on  Channel  285C2, 
substitutes  Channel  279A  for  Channel 
285A  at  Metter,  Georgia,  modifies  the 
license  for  Station  WHCG(FM)  to 
specify  operation  on  the  new  Class  A 
channel,  substitutes  Channel  263 A  for 
Channel  280A  at  Swainsboro,  Georgia, 
and  modifies  the  license  for  Station 
WXRS(FM).  Swainsboro,  at  the  request 
of  Tel-Dodge  Broadcasting  Company, 
Inc.  (RM-7252).  See  54  FR  40896, 
October  4, 1989,  and  Supplemental 
Information,  infra. 

EFFECTIVE  DATE:  November  25, 1991. 

FOR  FURTHER  INFORMATION  CONTACr 

Nancy  ].  Walls,  Mass  Media  Bureau. 
(2021  634-6530. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-418. 
adopted  September  30. 1991,  and 
released  October  10. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  2l8t  Street, 
NW..  Washington.  DC  20036. 

Channel  245C3  can  be  allotted  to 
Wrens  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  B.9  kilometers  (5.6  miles) 
east.  The  coordinates  for  Channel  245C3 
are  North  Latitude  33-13-20  and  West 
Longitude  82-17-50.  Channel  285C2  can 
be  allotted  to  Milan  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  19.2  kilometers  (11.9  miles) 
northwest,  in  order  to  avoid  short- 
spacing  to  Channel  286C2.  Blackshear. 
Georgia.  The  coordinates  for  Channel 
285C2  are  North  Latitude  32-09-32  and 
West  Longitude  83-10-55.  Channel  279A 
can  be  allotted  to  Metier,  Georgia,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  of  the  Rules,  at  its  present 
transmitter  site.  The  coordinates  for 
Channel  279A  are  North  Latitude  32-23- 
56  and  West  Longitude  82-02-16. 
Channel  263A  can  be  allotted  to 
Swainsboro.  Georgia,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  its 
present  transmitter  site.  The  coordinates 
for  Channel  263A  are  North  Latitude  32- 
34-52  and  West  Longitude  82-23-14. 
With  this  action,  this  proceeding  is 
terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  285A  and  adding 
Channel  285C2  at  Milan,  by  removing 
Channel  285A  and  adding  Channel  279A 
at  Metter.  by  removing  Chaiuiel  280A 
and  adding  Channel  263A  at 
Swainsboro,  and  by  removing  Channel 
244A  and  adding  Channel  245C3  at 
Wrens. 


Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistanl  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
|FR  Doc.  91-24911  Filed  10-15-91;  8:45  am] 

BILLING  CODE  6712-01-11 


47  CFR  Part  73 

(MM  Docket  No.  S9-53;  RM-6614] 

Radio  Broadcasting  Services;  Salem 
and  Sioux  Falls,  SD 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  denies  the 
petition  for  reconsideration  filed  by 
Sioux  Falls  College  of  the  Report  and 
Order  which  substituted  Channel  252A 
for  Channel  21 6A  at  Sioux  Falls,  South 
Dakota,  and  modified  its  license  for 
Station  KCFS  to  specify  operation  on  the 
alternate  Class  A  channel  in  order  to 
allot  Channel  263C1  in  lieu  of  Channel 
263C2  to  Salem,  South  Dakota,  and 
modify  the  license  of  Station  KIKN  to 
specify  operation  on  the  higher  powered 
channel.  See  55  FR  7331,  March  1, 1990. 
However,  Station  KCFS's  license  is 
modified  to  specify  Channel  233A 
instead  of  Channel  252A  to  avoid  the 
possibility  of  a  second  channel  change 
for  Station  KCFS  due  to  the  pendency  of 
a  proposal  for  Channel  254C  at 
Pipestone,  Minnesota,  which  would 
require  Station  KCFS  to  move  from 
Channel  252A.  See  55  FR  45821,  October 

31. 1990.  Channel  233A  can  be  allotted 
to  Sioux  Falls  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  Station 
KCFS's  licensed  transmitter  site,  at 
coordinates  34-31-57  and  96-44-20. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  November  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  89-53,  adopted  September 

30. 1991,  and  released  October  10, 1991. 
Commission  decision  is  available  for 

inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street  NW.,  Washington,  DC 
20036. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73,202(b).  the  Table  of  FM 
Allotments  under  South  Dakota,  is 
amended  by  removing  Channel  252A 
and  adding  Channel  233A  at  Sioux  Falls. 

Federal  Communications  Commission. 
Beveriy  McKittrick. 

Assistant  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  91-24912  Filed  10-15-91:  8:45  am) 

BILLING  C00£  6712-01-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  91-01;  Notice  2] 

RIN  2127-AD80 

Federal  Motor  Vehicle  Safety 
Standards;  Controls  and  Displays 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule. 

SUMMARY:  Federal  Motor  Vehicle  Safety 
Standard  No.  101.  Controls  and 
Displays,  has  long  required  the 
identification  of  certain  controls  and 
displays  to  be  perceptually  upright  to 
the  driver.  One  of  the  controls  subject  to 
this  requirement  is  the  cruise  control. 
This  notice  amends  the  standard  to 
provide  that  identification  of  cruise 
controls  need  be  perceptually  upright 
only  when  the  steering  wheel  is 
centered. 

DATES:  Effective  Date:  The  amendments 
made  in  this  rule  become  effective  on 
November  15, 1991.  Petitions  for 
Reconsideration:  Petitions  for 
reconsideration  of  this  final  rule  must  be 
received  by  the  agency  by  November  15, 
1991. 

ADDRESSES:  Petitions  for 
reconsideration  must  refer  to  the  docket 
and  notice  numbers  set  forth  at  the 
beginning  of  this  notice  and  be 
submitted  to:  Administrator.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Kevin  Cavey,  Office  of  Rulemaking. 
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National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Mr.  Cavey's 
telephone  number  is  (202)  366-5271. 
SUPPl£MENTARY  INFORMATION: 

Background 

Standard  No.  101,  Controls  and 
Displays,  specifies  requirements  for  the 
accessibility,  identification  and 
illumination  of  controls  and  displays  in 
passenger  cars,  multipuipose  passenger 
vehicles,  trucks  and  buses.  The  purpose 
of  the  standard  is  to  ensure  the 
accessibility  and  visibility  of  controls 
and  displays  to  a  driver  and  to  facilitate 
their  quick  and  proper  identification  and 
selection  by  a  driver  in  order  to  reduce 
the  safety  hazards  caused  by  diversion 
of  the  driver's  attention  from  the  driving 
task,  and  by  mistakes  in  selecting 
controls. 

Section  S5.2.1  of  the  standard  requires 
certain  vehicle  controls  to  be  identified 
by  specified  symbols  or  words  and  for 
the  identification  to  be  placed  on  or 
adjacent  to  the  control.  That  section 
also  requires  the  identification  to  be 
visible  to  the  driver  and  with  certain 
exceptions,  to  "appear  to  the  driver 
perceptually  upright."  The  cruise  control 
is  one  control  subject  to  S5.2.1.  The 
cruise  control  is  also  known  as  the 
automatic  vehicle  speed  control. 

On  January  23, 1991,  NHTSA 
published  in  the  Federal  Register  (56  FR 
2487)  a  notice  of  proposed  rulemaking 
(NPRM)  to  amend  Standard  No.  101  to 
provide  that  identification  of  cruise 
controls  need  be  perceptually  upright 
only  when  the  steering  wheel  is 
centered.  As  discussed  in  that  notice,  as 
a  result  of  discussions  with  General 
Motors  (GM),  following  the  issuance  of  a 
June  6. 1990  interpretation  letter 
addressed  to  Mr.  J.A.  Schurger,  the 
agency  determined  that  there  has  been 
confusion  by  a  number  of  manufacturers 
concerning  how  the  perceptually  upright 
requirement  applies  to  cruise  controls. 
As  a  result,  some  manufacturers  have 
placed  cruise  controls  on  steering 
wheels,  even  though  the  effect  of  such 
placement  is  such  that  these  controls  are 
not  "perceptually  upright"  when  the 
steering  wheel  is  being  turned.  After 
considering  arguments  raised  by  GM  in 
favor  of  placing  cruise  controls  on 
steering  wheels,  NHTSA  decided  to 
initiate  rulemaking  to  consider  lessening 
restrictions  on  cruise  controls  and  other 
controls  or  identifications  on  steering 
wheels. 

The  NPRM  focused  on  the  issue  of 
whether  there  is  a  safety  need  to 
prohibit  cruise  controls  from  being 
placed  on  steering  wheels.  However,  the 
agency  noted  that  the  issues  raised  were 


applicable  to  any  other  controls  or 
displays  that  could  be  mounted  on  the 
steering  wheel  or  steering  column. 
NHTSA  characterized  the  primary  issue 
in  the  rulemaking  not  as  whether 
steering  wheel-mounted  cruise  controls 
necessarily  result  in  safety  benefits,  but 
instead  whether  there  is  a  safety  need  to 
prohibit  them.  The  agency  tentatively 
concluded  that  the  safety  benefits 
attributable  to  the  "perceptually 
upright"  requirement  will  be  achieved  so 
long  as  control  identification  located  on 
the  steering  wheel  is  "perceptually 
upright"  when  the  steering  wheel  is 
centered. 

NHTSA  also  proposed,  as  an 
alternative,  an  amendment  that  would 
exclude  steering  wheel  mounted  cruise 
controls  altogether  from  the 
"perceptually  upright"  requirement.  The 
agency  cited  a  previous  example  in 
which  NHTSA  decided  to  exclude  horn 
controls  entirely  from  the  "perceptually 
upright"  requirement. 

The  agency  then  noted  that  while  the 
identification  for  most  cruise  controls 
located  on  steering  wheels  is  upright 
when  the  steering  wheel  is  centered,  the 
identification  for  at  least  some  cruise 
controls  is  at  a  slight  angle.  The  agency 
stated  that  the  designs  at  slight  angles 
raise  two  issues.  The  first  issue  is 
whether  identification  which  is  at  a 
slight  angle  should  be  considered 
"perceptually  upright"  and,  if  so,  at 
what  angle  such  identification  would 
not  be  considered  "perceptually 
upright"  The  agency  did  not  limit  this 
issue  to  cruise  controls  on  steering 
wheels  but  sought  comments  on  its 
relevancy  to  identification  of  controls 
and  displays  which  are  not  located  on 
the  steering  wheel 

The  second  issue  relates  to  the  fact 
that  if  identification  of  cruise  controls  is 
to  be  "perceptually  upright"  or  close  to 
"perceptually  upright"  to  the  driver  at 
those  times  when  it  is  reasonably 
anticipated  that  the  driver  will  be 
observing  that  identification,  it  is 
necessary  that  the  identification  be 
upright  or  very  close  to  upright  when  the 
steering  wheel  is  centered.  To  the  extent 
that  cruise  control  identification  is  at  an 
angle  when  the  steering  wheel  is 
centered,  that  angle  could  be  increased 
during  gradual  turns  depending  on  the 
direction  of  the  angle  relative  to  the 
direction  of  the  turn.  NHTSA  requested 
comments  on  whether  identification  of 
cruise  controls  located  on  steering 
wheels  should  be  required  to  be  upright 
when  the  steering  wheel  is  centered  or 
whether  it  should  be  permitted  to  be  at  a 
specified  angle.  The  agency  also  asked 
whether,  if  the  meaning  of  "perceptually 
upright"  is  clarified  to  expressly  permit 


words  as  a  whole  to  be  placed  at  slight 
(specified]  angles  from  the  horizontal,  a 
different  requirement  (e.g.,  one 
permitting  lesser  angles  or  no  angle  at 
all)  is  appropriate  for  cruise  controls 
located  on  the  steering  wheel,  given  the 
fact  that  any  angle  will  be  altered  during 
gradual  turns  (unlike  the  identification 
of  controls  and  displays  located  on  the 
instrument  panel). 

Finally,  the  agency  noted  that 
Standard  No.  lOl's  "perceptually 
upright"  requirement  applies  to  a 
number  of  specified  controls  and 
displays  in  addition  to  the  cruise 
control.  The  agency  requested 
comments  whether  any  of  these  other 
controls  or  displays  should  also  be 
permitted  on  the  steering  wheel. 

Summary  of  Comments  to  Notice  of 
Proposed  Rulemaking 

In  response  to  its  NPRM,  the  agency 
received  five  comments,  all  from 
manufacturers.  The  commenters  were 
Chrysler,  Ford,  GM,  Volkswagen,  and 
Volvo.  The  manufacturers  offered  the 
following  conunents: 

Each  of  the  five  commenters 
supported  the  agency's  first  proposal, 
that  identification  for  steering  wheel 
mounted  cruise  controls  be 
"perceptually  upright"  only  when  the 
steering  wheel  is  centered,  i.e.,  the 
vehicle  has  its  wheels  positioned  to 
travel  straight  forward. 

Three  commenters,  Chrysler,  Ford, 
and  GM,  opposed  adopting  the  second 
alternative,  to  exclude  steering  wheel 
mounted  cruise  controls  altogether  from 
the  "perceptually  upright"  requirement. 
Ford  opposed  this  proposal  because  it 
was  not  aware  of  any  data  (similar  to 
the  case  of  the  horn  symbol)  that 
"suggests  a  high  degree  of  recognition 
for  cruise  control  identification  in  all 
orientations."  Chrysler  made  the  same 
point  as  Ford,  and  added  that  "speed 
controls  are  normally  multi-switch 
controls,  whereas,  the  horn  button  is 
only  one  control  and  its  location  is 
usually  on  the  steering  wheel." 

With  respect  to  the  issue  of  whether, 
when  the  steering  wheel  is  centered,  any 
identification  which  is  at  a  slight  angle 
should  be  considered  perceptually 
upright  and  if  so,  at  what  angle  such 
identification  should  not  be  considered 
"perceptually  upright."  only  one 
manufacturer  suggested  a  specific 
tolerance  angle.  In  its  comments, 
Volkswagen  stated  that  the  definition  ot 
"perceptually  upright"  should  provide 
an  angular  tolerance  range  of  30 
degrees.  Volkswagen,  however,  did  not 
explain  the  basis  for  its 
recommendation  of  30  degrees  as  a 
tolerance  angle.  Volvo  generally  stated 
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its  desire  for  a  clearer  definition  of 
"perceptually  upright"  but  did  not 
provide  any  recommendations  or 
guidelines. 

Chrysler,  Ford,  and  GM  opposed  a 
redefinition  of  "perceptually  upright" 
that  would  specify  an  angular  tolerance. 
Ford  and  Chrysler's  opposition  was 
based  on  their  lack  of  data  or  studies 
that  would  suggest  criteria  that  would 
determine  the  limits  of  what  could  be 
construed  as  "perceptually  upright."  GM 
opposed  any  attempt  to  clarify 
"perceptually  upright"  with  reference  to 
specified  angle  from  horizontal,  stating 
that  this  would  "result  in  greater 
confusion  and  create  unreasonable 
difficulties  in  design  and  compliance 
with  no  offsetting  benefits  to  motor 
vehicle  safety." 

The  only  commenler  on  the  question 
of  whether  angular  tolerances  should  be 
permitted  for  cruise  controls  located  on 
the  steering  wheel,  Chrysler,  stated  that 
it  did  not  believe  regulating  "perceptual 
uprightness"  by  specifying  a  maximum 
angular  position  from  the  horizontal  of 
steering  wheel  controls  will  increase  the 
safety  of  using  these  controls. 

The  last  issue  raised  by  the  agency 
was  whether,  since  Standard  No.  lOl's 
"perceptually  upright"  requirement 
applies  to  a  number  of  speciHed  controls 
and  displays,  any  other  specified 
controls  or  displays  (in  addition  to 
cruise  controls)  in  Standard  No.  101 
should  be  permitted  on  the  steering 
wheel. 

Volkswagen,  Ford  and  GM  stated  that 
it  would  be  appropriate  not  to  restrict 
controls  and  displays  which  may  be 
considered  for  placement  on  steering 
wheels.  GM  also  commented  that  it  was 
not  aware  of  information  establishing 
that  motor  vehicle  safety  is 
compromised  by  "steering  wheel- 
mounted  control  identifications  which 
are  not  perceptually  upright  regardless 
of  steering  wheel  orientation."  GM 
noted  however,  that  all  hub  mounted 
controls  should  be  subject  to  the 
"perceptually  upright"  requirement 
when  the  steering  wheel  is  centered. 

In  its  comments,  Chrysler  suggested 
that  other  hand  controls  (e.g.,  lighting, 
windshield  wiper,  windshield  wiper) 
regulated  by  Standard  No.  101  be 
permitted  on  the  steering  wheel. 
Chrysler  concluded  that  manufacturers 
should  be  allowed  to  decide  the 
practicality  of  symbols  to  be  located  on 
steering  wheels. 

Agency  Analysis  of  Issues  and  Adoption 
of  Final  Rule 

All  commenters  favored  the  agency's 
proposal  to  require  cruise  controls  on 
steering  wheels  to  appear  to  the  driver 
perceptually  upright  only  when  the 


steering  wheel  is  centered.  No 
commenters  opposed  this  proposed 
amendment.  Further,  with  respect  to  the 
alternative  proposed  amendment  to 
exclude  steering  wheel  mounted  cruise 
controls  altogether  from  the  perceptually 
upright  requirement,  the  agency  agrees 
with  the  concern  expressed  by  some 
commenters  that  cruise  control 
identification  might  not  be  easily 
recognizable  in  all  orientations.  For  the 
reasons  discussed  in  the  NPRM,  the 
agency  is  adopting  the  proposed 
amendment  to  require  cruise  controls  on 
steering  wheels  to  appear  to  the  driver 
perceptually  upright  only  when  the 
steering  wheel  is  centered. 

Another  issue  raised  in  the  NPRM 
was  whether  this  special  provision  for 
cruise  controls  should  be  extended  to 
any  other  controls  or  displays. 
Currently,  with  certain  exceptions,  any 
identification  for  a  control  or  display 
must  appear  to  the  driver  "perceptually 
upright"  at  ail  times.  The  practical  effect 
of  requiring  controls,  displays,  or 
identifications  on  a  steering  wheel  to 
appear  to  the  driver  to  be  "perceptually 
upright"  only  when  the  steering  wheel  is 
centered  would  be  that  these  other 
controls  and  displays  could  be  placed 
on  the  steering  wheel. 

In  addressing  this  issue,  most  of  the 
public  commenters  stated  that  it  would 
not  be  appropriate  to  restrict  controls 
and  displays  which  may  be  considered 
for  placement  on  steering  wheels.  GM 
stated  that  it  was  not  aware  of  any  data 
showing  that  safety  would  be 
compromised  by  steering  wheel 
mounted  identifications  which  are  not 
"perceptually  upright"  regardless  of 
steering  wheel  orientation. 

After  considering  this  issue,  the 
agency  is  concerned  about  the  possible 
safety  consequences  of  allowing  all 
controls  and  displays  on  the  rotating 
steering  wheel.  Some  controls  and 
displays,  such  as  those  for  turn  signals, 
appear  to  raise  particular  concerns.  If 
the  turn  signal  display  were  on  the 
steering  wheel,  the  relationship  of  the 
display  to  the  side  of  the  vehicle  would 
be  completely  reversed  when  the 
steering  wheel  is  turned  180  degrees. 
This  could  potentially  confuse  the  driver 
in  the  midst  of  a  critical  driving 
maneuver.  If  the  turn  signal  control  were 
on  the  steering  wheel,  it  would  also  be 
reversed  during  a  turn. 

Another  concern  for  the  agency  is  that 
even  if  a  particular  control  on  a  steering 
wheel  did  not  pose  safety  problems  from 
the  standpoint  of  its  identification  being 
confusing  to  the  driver,  multiple  controls 
on  a  steering  wheel  may  pose  a  problem. 
For  example,  if  numerous  controls  are 
on  the  steering  wheel,  the  headlamp  or 
taillamp  controls  may  be  inadvertently 


turned  off  at  night  while  the  driver 
operates  the  radio  or  cruise  controls. 

In  light  of  its  safety  concerns,  NHTSA 
has  decided  not  to  extend  the  special 
provision  for  cruise  controls  to  other 
controls  and  displays  at  this  time.  The 
agency  believes  that  such  action  should 
not  be  taken  without  further  study  of  the 
possible  safety  consequences,  including 
possible  human  factors  research  in  this 
area. 

Another  issue  addressed  in  the  NPRM 
was  whether  identification  which  is  at  a 
slight  angle  should  be  considered 
perceptually  upright  and,  if  so,  at  what 
angle  such  identification  would  not  be 
considered  perceptually  upright.  The 
agency  requested  comments  on  whether 
the  meaning  of  perceptually  upright 
should  be  clarified. 

Afier  considering  the  comments,  the 
agency  has  decided  that  it  is 
unnecessary  to  amend  Standard  No.  101 
to  clarify  the  meaning  of  "perceptually 
upright."  First,  the  agency  believes  that 
the  term  is  broad  enough  to  permit 
identification  at  slight  angles.  NHTSA 
notes  that  persons  reading  a  book  or 
newspaper  often  hold  it  at  a  slight  angle 
from  the  horizontal,  yet  perceive  the 
writing  to  be  upright.  Thus,  even  though 
identification  of  controls  or  displays  in  a 
motor  vehicle  may  be  at  a  slight  angle,  a 
driver  can  perceive  it  to  be  upright. 

While  the  agency  considered 
establishing  a  specific  angular  limit,  the 
agency  agrees  with  GM  that  such  a  limit 
could  be  difficult  to  interpret  in  light  of 
the  fact  that  identification  of  controls 
may  be  located  on  surfaces  made  up  of 
compound  angles,  surfaces  that  are 
curved,  or  surfaces  that  are  in  a 
horizontal  plane.  Hence,  it  could  be 
difficult  to  devise  an  angular  limit  that  is 
appropriate  for  all  such  surfaces. 
Moreover,  while  as  discussed  in  the 
NPRM,  certain  control  identification  in 
some  cars  is  at  a  slight  angle,  the  agency 
is  unaware  of  any  cars  where  the  degree 
of  angle  makes  it  questionable  whether 
the  driver  could  perceive  the 
identification  as  upright.  NHTSA  notes 
that  while  it  is  not  establishing  a 
specific  angular  limit  at  this  time,  it 
could  consider  doing  so  in  the  future  if 
later  car  designs  or  research  indicated  a 
need  to  do  so. 

Volvo  requested  that  a  clearer 
definition  of  "perceptually  upright"  be 
provided  in  order  to  avoid  uncertainties 
in  the  design  of  identification  for 
controls.  However,  with  the  exception  of 
the  question  of  how  the  term  applies  to 
controls  located  on  the  steering  wheel, 
which  NHTSA  has  resolved  by 
interpretation  and  by  this  rulemaking. 
the  agency  is  unaware  of  any  evidence 
that  the  term  has  created  difficulties  for 
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manufacturers  in  ensuring  that  their 
vehicles  comply  with  Standard  No.  101. 
The  agency  agrees  with  GM  that  time 
has  proven  that  this  term  has  not  been  a 
cause  of  concern. 

NHTSA  has  also  decided  not  to 
establish  any  special  angular  limits  for 
identification  of  cruise  controls  located 
on  steering  wheels.  As  discussed  in  the 
NPRM,  any  angle  when  the  steering 
wheel  is  centered  would  be  increased 
during  turns.  However.  NHTSA  believes 
that  the  steering  wheel  would  be 
centered  or  almost  centered  when  the 
driver  will  be  observing  cruise  control 
identification. 

NHTSA  finds,  for  good  cause  shown, 
that  an  earlier  effective  date  of  30  days 
(rather  than  180  days)  after  publication 
of  this  final  rule  in  the  Federal  Register 
is  in  the  pubhc  interest.  NHTSA's 
finding  of  good  cause  is  based  on  the 
fact  that  the  amendments  to  Standard 
No.  101  do  not  impose  new 
requirements,  but  instead  relax  an 
existing  requirement  to  provide 
additional  flexibility. 

Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

NHTSA  has  analyzed  this  rule  and 
determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  As  already  noted,  the  final 
rule  relaxes  an  existing  requirement. 
The  agency  has  also  concluded  that  the 
impacts  are  so  minor  as  not  to  require  a 
full  regulatory  evaluation. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effect  of  this  final  rule  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  indicated  above,  the  final 
rule  relaxes  an  existing  requirement 
Any  cost  impacts  of  the  relaxation 
would  be  in  the  direction  of  cost 
savings,  as  a  result  of  increased 
fiexibility.  and  very  minor.  Therefore, 
small  businesses,  small  organizations, 
and  small  governmental  units  would  not 
be  significantly  affected  by  the 
amendmenis.  Accordingly,  no  regulatory 
flexibility  analysis  has  been  prepared. 

3.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612.  It  has  been  determined  that  the 
final  rale  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

4.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act,  NHTSA  has 
considered  the  environmental  aspects  of 
this  rule  and  determined  that  it  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  following. 
Federal  Motor  Vehicle  Safety  Standard 
No.  101.  Controls  and  Displays  (49  CFR 
571.101).  is  amended  to  read  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1403. 1407; 
delegation  of  authority  at  49  CFR  1.50. 

2.  In  9  571.101,  the  last  sentence  of 
S5.2.1(a)  is  revised  to  read  as  follows: 


§571.101 
displays. 


Standard  No.  101;  Controls  and 


S5.2    *  *  • 

S5.2.1    *  •  • 

(a)  *  *  *  The  identification  shall, 
under  the  conditions  of  S6.  be  visible  to 
the  driver  and,  except  as  provided  in 
S5.2.1.1.  S5.2.1.2,  and  S5.2.1.3,  appear  to 
the  driver  perceptually  upright. 


$571,101    [Amended] 

3.  S5.2.1.3  is  added  to  read  as  follows: 
S5.2.1.3  The  identification  of  an 
automatic  vehicle  speed  control  located 
on  the  steering  wheel,  including  the 
steering  wheel  hub  and  spokes,  need  not 
appear  to  the  driver  perceptually  upright 
except  when  the  vehicle,  aligned  to  the 
manufacturer's  specifications,  has  its 
wheels  positioned  for  the  vehicle  to 
travel  in  a  straight  forward  direction. 

Issued  on:  October  9. 1991. 

)«Ty  Kolpli  Cairy, 

Administrator. 

|FR  Doc  91-24820  Filed  10-15-91;  &4S  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  901184-1042] 
Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  prohibition  of 
retention  of  groundfish. 

summary:  The  Secretary  of  Commerce 
(Secretary)  is  prohibiting  further 
retention  of  sablefish  by  vessels  using 
trawl  gear  in  the  West  Yakutat  District 
of  the  Eastern  Regulatory  Area  of  the 
Culf  of  Alaska  and  is  requiring  that 
sablefish  be  treated  in  the  same  manner 
as  a  prohibited  species  by  trawl  vessels 
in  that  district  This  action  is  necessary 
to  prevent  the  trawl  gear  share  of 
sablefish  in  this  district  from  being 
exceeded.  The  intent  of  this  action  is  to 
ensure  optinium  use  of  groundfish  while 
conserving  sablefish  stocks. 
EFFECTIVE  DATES:  12  noon  Alaska  local 
time  (A.l.t.),  October  10, 1991,  through 
midnight,  A.l.t,  December  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Andrew  N.  Smoker,  Resource 
Management  Specialist  NMFS,  907-586- 
7229. 

SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the  Gulf 
of  Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  was 
implemented  by  regulations  appearing 
at  50  CFR  611.92  and  parts  620  and  672. 

The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery,  the  total 
allowable  catch  (TAC),  is  defined  at 
§  872.20(a)(2)  and  672.20(c)(1).  The  final 
notice  of  1991  initial  specifications  of 
groundfish  established  the  TAC  for 
sablefish  in  the  West  Yakutat  District  as 
4,050  ml.  This  notice  further  established 
the  trawl  gear  share  of  sablefish  in  that 
district  as  200  mt  (56  FR  8730;  March  1. 
1991). 

Under  5  672.24(c)(3)(ii).  if  the  share  of 
the  sablefish  TAC  assigned  to  any  type 
of  gear  for  any  year  and  any  area  or 
district  is  reached,  further  catches  of 
sablefish  must  be  treated  as  a  prohibited 
species  by  persons  using  that  type  of 
gear  for  the  remainder  of  the  year. 

The  trawl  gear  share  of  sablefish  TAC 
in  the  West  Yakutat  District  soon  will  be 
reached.  Therefore,  the  Secretary  is 
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prohibiting  further  retention  of  sablefjsh 
in  the  West  Yakutat  District  by  vessels 
fishing  with  trawl  gear  for  the  remainder 
of  the  fishing  year. 

After  the  effective  date  of  this  closure, 
sablefish  in  the  West  Yakutat  District 
harvested  with  trawl  gear  must  be 
treated  in  the  same  manner  as  a 
prohibited  species  and  discarded. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subj«ct8  in  50  CFR  Part  672 

Fish,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C  1801  et  aeq. 

Dated:  October  9, 1991. 
David  S.  Cktstin, 

Acting  Dinctor.  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-24887  Filed  10-10-91. 12:09  pm] 
BtLUNQ  COK  S6W-a-M 

50  CFR  Part  685 
(Docket  No.  910600-1251) 
RiN  0648-AD99 

Pelagic  Fisheries  of  ttie  Western 
Pacific  Region 

aqency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACnoN:  Final  rule. 


summary:  NOAA  issues  a  Tinal  rule  to 
implement  Amendment  4  to  the  Fishery 
Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  This  rule  would  extend  until 
April  1994  a  moratorium  on  the  issuance 
of  new  permits  to  participate  in  the 
Hawaii-based  longline  fishery  for 
management  unit  species.  This  action  is 
necessary  to  provide  a  period  of 
stability  for  the  fishery  so  that  the 
Western  Pacific  Fishery  Management 
Council  (Council)  and  NMFS  can 
complete  a  comprehensive,  long-term 
management  regime.  The  emergency 
moratorium  now  in  place  will  expire  on 
October  10. 1991,  under  the  time  limits 
set  by  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  This  final  rule  will 
continue  the  requirements  imposed  by 
the  emergency  rule  as  modified. 
EFFECTIVE  DATE:  This  action  becomes 
effective  at  0000  hours  local  time 
October  10. 1991.  and  expires  at  2400 
hours  local  time  on  April  22. 1994. 
except  for  the  requirements  in  5  685.15 
(b)(2),  (e)(5),  and  (0(3)  that 
documentation  must  be  submitted 


together  with  limited  entry  permit  and 
permit  transfer  applications.  Paragraphs 
(b)(2),  (e)(5).  and  (f)(3)  of  §  685.15 
contain  a  collection-of-information 
requirement  subject  to  the  Paperwork 
Reduction  Act:  when  approval  from  the 
Office  of  Management  and  Budget  is 
obtained,  an  effective  date  for  Siese 
paragraphs  will  be  published  in  the 
Federal  Register. 

AOORESKS:  Copies  of  the  amendment 
and  environmental  assessment  are 
available  from  Kitty  B.  Simonds, 
Executive  Director.  Western  Pacific 
Fishery  Management  Council  1164 
Bishop  Street,  suite  1405.  Honolulu,  HI 
96813  (808-523-1368).  Send  comments  on 
the  proposed  collection-of-information 
to  the  Director,  Southwest  Region. 
NMFS.  300  South  Ferry  Street.  Terminal 
Island.  CA  90731.  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
ATTN:  Paperwork  Reduction  Project 
0648-0204.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  Fisheries  Management 
Division.  Southwest  Region.  NMFS. 
Terminal  Island,  California  (213)  514- 
6660;  or  Alvin  Katekaru,  Pacific  Area 
Office,  Southwest  Region.  NMFS, 
Honolulu.  Hawaii  (808)  955-8831. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Council  and 
approved  and  implemented  by  the 
Secretary  of  Commerce  (Secretary)  at  a 
time  when  there  were  few  problems  in 
the  domestic  fisheries  for  management 
unit  species  (billfish  and  associated 
species).  TTiis  is  no  longer  the  case.  Due 
to  rapid  growth  in  the  longline  fishery  in 
Hawaii,  which  targets  on  management 
unit  species  and  tuna,  there  are  serious 
concerns  about  the  status  of  the  stocks, 
the  impact  of  increased  longline  catches 
on  other  fisheries,  and  interactions 
between  longline  fishing  and  protected 
species  such  as  Hawaiian  monk  seals. 

The  Council  has  taken  several  actions 
to  address  these  concerns.  It  established 
a  control  date  for  possible  use  in  a 
limited  entry  program;  adopted  an  FMP 
amendment  establishing  permit  and 
logbook  requirements  for  domestic 
longline  and  tremsshipping  vessels  using 
the  fishery  management  area  under  the 
FMP  (56  FR  24731.  May  31. 1991 ): 
requested  an  emergency  rule  and 
approved  an  FMP  amendment  to  close 
certain  waters  around  the  Northwestern 
Hawaiian  Islands  (NWHI)  to  longline 
fishing  to  protect  Hawaiian  monk  seals; 
and  requested  an  emergency  rule 
imposing  a  moratorium  on  new  entry 
into  the  longline  fishery  based  in 
Hawaii.  The  reasons  for  these  actions 
are  described  in  considerable  detail  in 
the  emergency  rules  published  at  56  FR 


14366  (April  12. 1991),  56  FR  15842  (April 
18. 1991).  56  FR  28116  (June  19. 1991).  56 
FR  28718  (June  24. 1991),  and  56  FR  37300 
(August  6, 1991).  and  in  the  proposed 
rule  published  at  56  FR  41643  (August  22, 
1991)  respectively,  and  will  not  be 
repeated  here.  Amendment  4.  which  this 
rule  implements,  continues  the 
moratorium  on  new  entry  into  the 
Hawaii-based  longline  fishery. 

"Hiis  amendment  addresses  three 
concerns:  (1)  That  the  dramatically 
increased  level  of  longline  fishing 
harvest  from  the  portion  of  the  exclusive 
economic  zone  [JEEZ]  around  Hawaii 
may  have  an  impact  on  the  stocks  of 
management  unit  species  throughout 
their  range:  (2)  that  even  if  stocks  are 
not  affected  on  a  stock-wide  basis,  the 
increased  catches  by  U.S.  longline 
vessels  may  adversely  affect  established 
commercial  and  recreational  handline 
and  troll  fisheries;  and  (3)  that  the  risk 
of  adverse  impacts  on  threatened  and 
endangered  species  such  as  the 
Hawaiian  monk  seal  will  increase  if  the 
longline  fleet  grows.  A  moratorium  on 
new  entry  will  arrest  the  growth  of  the 
fleet,  reduce  the  potential  for  increased 
catches  that  could  affect  stocks  and 
local  fisheries  dependent  on  the 
availability  of  management  unit  species, 
and,  in  combination  with  the  current 
area  closures  around  the  NWHI 
minimize  the  risk  of  interactions  with 
monk  seals. 

The  extended  moratorium  (for  a  total 
of  3  years  including  the  6-month 
emergency  moratorium  period)  is 
intended  to  provide  a  period  of  stability 
in  the  longline  sector  of  the  fishery  while 
the  Council  and  NMFS  work  with  all 
fishery  participants  in  developing  a 
comprehensive,  long-term  management 
regime  for  the  pelagic  species  fishery. 
The  planning  process  includes 
substantial  new  data  collection, 
supported  by  the  general  permit  and 
logbook  requirements  now  in  place,  and 
new  data  analyses  to  investigate  the 
impacts  of  harvests  upon  the  stocks  and 
upon  other  fishery  sectors.  The  long- 
range  plan  will  be  the  subject  of  public 
hearings  and  Council  meetings,  and  the 
Council  will  receive  advice  from  its  Plan 
Monitoring  Team.  Scientific  and 
Statistical  Committee,  and  Pelagics 
Advisory  Subpanel. 

The  final  rule  reflects  several  changes 
from  the  proposed  rule  (56  FR  41643. 
August  22. 1991).  The  limited  entry 
permit  eligibility  criteria  discussed  in 
the  proposed  rule  are  retained,  but  the 
final  rule  also  reflects  recent  guidance 
from  the  Council  concerning  application 
and  inteipretation  of  the  criteria.  Permit 
eligibility  criteria  7, 8.  and  9  below  are 
added  as  the  result  of  this  guidance. 
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Consequently,  a  limited  entry  permit 
(permit)  will  be  issued  to  a  person 
(including  a  partnership  or  corporation], 
for  a  particular  vessel,  who  certifies  and 
provides  documentation  to  demonstrate 
that  the  person: 

1.  Owned  the  vessel  when  it  made 
landings  in  Hawaii  of  longline-caught 
management  unit  species  on  or  before 
December  5, 1990; 

2.  Owned  the  vessel  when  it  engaged 
in  transshipment  of  longline-caught 
management  unit  species  in  waters 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Hawaii  on  or  before 
December  5, 1990; 

3.  Made  a  substantial  financial 
commitment  or  investment  (at  least 
$25,000)  on  or  before  December  5, 1990, 
for  gear  to  equip  the  vessel,  owned  by 
that  person  and  located  in  Hawaii  on  or 
before  December  5, 1990,  so  that  the 
vessel  could  participate  in  the  longline 
fishery: 

4.  Made  a  substantial  commitment  or 
investment  (at  least  $25,000)  on  or 
before  June  21, 1990,  for  the  purchase  or 
construction  of  a  vessel  for  participation 
in  the  fishery,  and  intended  at  the  time 
of  the  investment  that  the  vessel  would 
be  used  in  the  fishery; 

5.  Made  a  substantial  financial 
commitment  or  investment  (at  least 
$25,000)  on  ofrbefore  June  21, 1990,  in  the 
refitting  of  a  vessel  for  participation  in 
the  fishery  and  intended  at  the  time  of 
the  investment  that  the  vessel  would  be 
used  in  the  fishery;  or 

6.  Owned  the  vessel,  properly 
permitted  under  the  western  Pacific 
crustacean  regulations  (50  CFR  part 
681),  when  it  made  landings  of  lobster 
from  the  Northwestern  Hawaiian 
Islands  in  1990; 

7.  Obtained  a  replacement  vessel  for  a 
vessel  that  sank  or  was  declared 
unseaworthy  within  12  months  before 
the  start  of  the  emergency  moratorium 
(April  23, 1991),  and  for  which  its  owner 
would  have  qualified  for  a  permit  had 
the  vessel  remained  functional,  provided 
application  for  a  permit  is  made  within 
30  days  of  the  effective  date  of  this  rule. 

8.  C3btained  from  an  immediate  family 
member  (parent,  spouse,  child,  sibling, 
adopted  child)  the  vessel,  for  which  its 
previous  owner  would  have  qualified  for 
a  permit  had  the  previous  owner 
retained  the  vessel;  or 

9.  Obtained  between  December  5, 
1990,  and  April  23. 1991  (inclusive)  a 
vessel,  for  which  its  previous  owmer 
would  have  quahfied  for  a  permit  had 
the  previous  owner  retained  the  vessel. 

Limited  entry  and  general  permits  are 
required  for  vessels  in  Hawaii  that  have 
fishing  gear  on  board  and  that  fish  for. 
transship,  possess,  retain,  or  land 
management  unit  species.  General 


permits  are  required  for  vessels  that  are 
categorized  as  receiving  vessels  (i.e..  do 
not  have  fishing  gear  on  board  but  have 
management  unit  species  on  board 
throughout  the  management  area).  The 
two  types  of  permits  are  not 
interchangeable. 

The  rule  provides  that  a  person 
holding  a  limited  entry  permit  under 
criteria  1-7  above  may  transfer  the 
permit  with  the  sale  of  the  vessel  one 
time  during  the  3-year  moratorium 
period  (April  1991  through  April  1994).  A 
person  who  obtains  a  permit  through 
such  a  sale  cannot  re-transfer  the  permit 
with  the  vessel  in  this  period.  A  person 
who  obtains  a  permit  through  the 
purchase  of  a  vessel  must  provide  the 
same  information  to  the  Regional 
Director  as  if  that  person  were  an 
original  permit  applicant  using  the 
standard  Southwest  Region  Federal 
Fisheries  Permit  Application  Form,  and 
the  supplemental  information  sheet  if  a 
corporation  or  partnership  owns  the 
vessel.  Permits  obtained  under  criteria  8 
and  9  are  considered  to  have  been 
obtained  through  exercise  of  the  one- 
time transfer  option  in  the  rule.  A  person 
who  obtains  a  permit  under  either  of 
these  criteria  may  not  transfer  that 
permit  through  transfer  of  the  vessel 
during  the  moratorium  period. 

The  rule  provides  that  a  permit  may 
be  held  by  a  partnership  or  corporation 
for  a  vessel  owned  by  the  partnership  or 
corporation,  but  that  any  change  in  50 
percent  or  more  of  the  ownership  of  the 
holding  partnership  or  corporation 
constitutes  a  transfer  of  the  permit. 
Layering  of  corporations  and 
partnerships  will  not  prevent  the 
application  of  this  provision. 

The  rule  provides  that  permits  may  be 
transferred  with  transfer  of  the 
ownership  of  the  vessel  in  cases  of 
extreme  hardship  such  as  death  or 
terminal  illness  preventing  the  owner 
from  participating  in  the  fishery.  The 
Regional  Director  determines  whether 
an  extreme  hardship  condition  exists.  A 
Pelagics  Advisory  Review  Board 
established  by  the  Council  may  be 
asked  to  recommend  how  the  Council 
should  advise  the  Regional  Director  in 
such  situations. 

Further,  the  holder  of  a  permit  may 
transfer  the  permit  without  limitation  to 
a  replacement  vessel  owned  by  that 
person  as  long  as  the  Regional  Director 
determines  that  the  replacement  vessel 
has  a  harvesting  capacity  that  is 
comparable  to  the  original  vessel. 
Vessel  length,  range,  hold  capacity,  gear 
limitations,  and  other  factors  will  be 
considered  in  making  determinations  of 
comparability  of  different  vessels' 
harvesting  capacity. 


A  permit  obtained  through  a  transfer 
of  ownership  of  the  vessel  will  remain 
valid  only  if  the  new  owner  applies  to 
the  Pacific  Area  Office  for  a  permit  in 
the  name  of  the  transferee  within  30 
days  of  the  recording  of  the  ownership 
change  on  a  Certificate  of 
Documentation  from  the  U.S.  Coast 
Guard. 

The  rule  requires  a  permit  applicant  to 
submit  documentation  with  permit 
applications  to  establish  that  the 
applicant  meets  the  eligibility  criteria  for 
permits.  Documentation  may  include 
invoices  and  receipts  for  purchases  of 
gear,  contracts  for  refitting  vessels, 
contracts  for  purchase  or  construction  of 
vessels,  lists  of  the  owners  of 
corporations  or  partnerships  applying 
for  permits  and  the  share  of  the 
corporation  or  partnership  that  each 
individual  person  owns  at  the  time  of 
permit  application,  and  evidence  of 
vessel  ownership  by  applicants.  The 
specific  information  to  be  provided  by 
each  applicant  (if  any]  cannot  be 
determined  in  advance  as  each  situation 
is  likely  to  be  different.  This  is 
necessary  to  ensure  that  permits  are 
issued  only  to  those  who  are  owners 
meeting  the  permit  eligibility  criteria  for 
the  program. 

Applicants  must  apply  for  permits 
within  90  days  of  the  effective  date  of 
this  rule,  except  for  applicants  under 
criterion  7  (for  sunken/unseaworthy 
vessels],  who  must  apply  within  30  days. 
Applications  submitted  after  these  dates 
will  not  be  considered.  Persons  holding 
permits  under  the  current  emergency 
rule  will  not  be  required  to  file 
applications  for  new  permits  under  this 
rule. 

Amendment  4  provides  a  framework 
by  which  the  Council  and  NMFS  can 
require  that  longline  vessels,  as  a 
condition  of  obtaining  permits  or  being 
exempted  from  permit  requirements, 
must  obtain,  install,  and  make 
operational  an  automated  vessel 
tracking  system.  This  framework 
process  would  involve  rulemaking 
procedures,  including  notice  in  the 
Federal  Register,  but  would  not  require 
a  separate  FMP  amendment. 

The  rule  adds  a  definition  of  "fish 
dealer"  and  provides  that  fish  dealers 
must  make  records  of  their  transactions 
involving  vessels  regulated  under  this 
part  available  to  authorized  officers  for 
inspection  and  copying.  This  is 
necessary  to  facilitate  enforcement  of 
the  rule.  Inspection  and  copying  of 
records  is  often  necessary  to  document 
unlawful  fishing  or  landings  by  vessels 
without  valid  permits. 

In  addition,  the  rule  eliminates 
paragraph  (1)  in  S  685.5.  which 
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prohibited  vessel  operators  from  failing 
to  notify  the  Regional  Director  before 
fishing  in  the  protected  species  zone. 
Because  this  zone  is  closed  to  longline 
fishing,  this  reference  is  outdated  and 
needs  to  be  removed  from  the  regulatory 
text. 

Public  Comments  Received  and 
Responses 

The  only  comments  received  from  the 
pubbc  were  from  the  Marine  Mammal 
Commission,  which  supported 
implementation  of  the  limited  entry 
program  and  recommended  completion 
of  the  test  and  analysis  of  the  vessel- 
tracking  system. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NO.'VA  (Assistant 
Administrator),  has  determined  that 
Amendment  4  to  the  FMP  and  its 
implementing  rule  are  necessary  for  the 
conservation  and  management  of  the 
pelagic  fishery  resources  of  the  western 
Pacific  region  and  are  consistent  with 
the  Ma^uson  Act  and  other  applicable 
law. 

An  environmental  assessment  (EA) 
was  prepared  for  the  emergency  rule 
that  led  to  the  FMP  amendment.  The  EA 
concluded  that  the  moratorium  would 
not  have  a  significant  effect  on  the 
human  environment  and  was  the  basis 
of  a  Finding  of  No  Significant  Impact. 
There  is  no  new  information  that  would 
result  in  a  different  conclusion  at  this 
time.  The  Assistant  Administrator  has 
concluded  that  this  action  qualifies  for  a 
categorical  exclusion  from  the 
requirement  to  prepare  an  EA. 

The  Assistant  Administrator  has 
determined  that  this  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  (E.O.) 
12291.  The  final  rule  will  not  have  a 
cumulative  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
a  major  increase  in  costs  to  consumers, 
industries,  government  agencies,  or 
geographical  regions.  No  significant 
adverse  impacts  are  anticipated  on 
competition,  employment,  investments, 
productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
determination  is  based  on  the  regulatory 
impact  review  which  is  incorporated  in 
the  impact  analysis  in  the  amendment. 
The  analysis  demonstrates  long-term 
benefits  to  the  fishery  under  the 
proposed  measures.  The  principal 


burden  to  industry  is  associated  with 
the  submission  of  information  to  support 
permit  applications.  The  estimated 
burden  is  about  2  hours  per  vessel,  or 
not  more  than  $5a  for  compiling  and 
submitting  this  information. 

As  described  below,  this  rule  will 
establish  a  new  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  This  is  a 
modification  of  the  permit  application 
system  approved  under  0MB  Control 
No.  0648-0204.  This  modification  will 
require  permit  applicants  to  submit 
documentation  to  demonstrate  that  they 
meet  one  or  more  permit  eligibility 
criteria.  Under  the  emergency 
moratorium,  applicants  have  not  been 
required  to  submit  such  documentation. 
It  has  been  up  to  NMFS  to  search 
records  and  make  additional  inquiries  to 
resolve  doubts  in  cases  in  which  the 
applicant  indicated  having  made 
investments  above  the  minimum  amount 
to  qualify  for  permits  but  did  not  provide 
supporting  documentation  to 
demonstrate  the  amount  of  the 
investment  or  that  the  intent,  when  the 
investment  was  made,  was  to  use  the 
vessel  in  the  Hawaii-based  longline 
fishery.  This  has  caused  substantial 
difficulty  for  NMFS.  as  well  as  delays  in 
processing  permits.  In  addition, 
documentation  to  confirm  ownership 
also  has  been  difficult  to  trace  in  some 
cases.  By  requiring  permit  applicants  to 
provide  this  documentation  at  the  start 
of  the  process,  it  should  be  easier  for 
NMFS  to  determine  eligibility  and  issue 
permits,  and  applicants  will  face  fewer 
delays  in  getting  permits.  The  estimated 
burden  imder  this  collection  is  2  hours 
per  application  to  compile  records,  make 
copies  where  necessary,  and  submit 
them  with  applications.  Some 
applications  will  require  more  time, 
while  others  will  take  less  time. 

In  addition,  this  rule  provides  that  a 
person  holding  a  Hmited  entry  permit 
may  transfer  the  permit  (1]  with  the  sale 
of  the  vessel  one  time  during  the 
combined  3-year  moratorium  period;  (2) 
in  cases  of  extreme  hardship;  or  (3)  to  a 
replacement  vessels  owned  by  the  same 
person(s]  as  long  as  the  replacement 
vessel's  harvesting  capacity  is 
comparable  to  the  original  vessel.  Upon 
a  change  in  vessel  ownership,  the 
transferee  or  partnership/corporation 
must  apply  to  the  Regional  Director 
within  30  days  after  the  date  that  the 
transfer  provisions  (§  685.15  (e)(5)  and 
(f)l3))  are  made  effective  or  30  days  after 
the  date  of  the  change  in  ownership, 
whichever  is  later,  to  have  the  permit 
issued  in  the  transferee's  name(s)  and  at 
that  time  provide  documentation  of  any 
changes  in  ownership  or  vessel 
information.  The  estimated  burden 


under  this  collection  is  about  2  hours  per 
transfer  to  compile  satisfactory 
documentation  and  records  of  the 
transfer,  make  copies  where  necessary, 
and  submit  them  with  the  transfer 
request. 

A  request  for  approval  of  these 
collections  has  been  submitted  to  OMB. 
These  collections  will  not  become 
effective  until  approved  by  OMB  and  a 
notice  to  that  effect  appears  in  the 
Federal  Re^ster.  Comments  on  the 
collections  of  information  and/or 
suggestions  on  how  to  reduce  these 
burdens  can  be  sent  to  the  Regional 
Director,  Southwest  Region,  NMFS.  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (see 

ADDRESSES). 

The  Council  determined  that  this  rule 
would  be  implemented  in  a  manner  that 
is  consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  program  of  the  Stale 
of  Hawaii.  This  determination  was 
submitted  for  review  by  the  responsible 
state  agency  under  section  307  of  the 
Coastal  Zone  Management  Act.  The 
State  of  Hawaii  has  concurred. 
An  informal  consultation  was 
conducted  under  section  7  of  the 
Endangered  Species  Act  (ESA)  and  it 
was  determined  that  this  action  is  not 
likely  to  adversely  affect  any 
endangered  or  threatened  species  listed 
under  the  ESA.  nor  will  it  adversely 
affect  any  critical  habitat  of  any  listed 
species. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12812. 

The  Administrative  Procedure  Act  (5 
U.S.C.  553)  requires  that,  generally,  final 
rules  be  published  not  less  than  30  days 
before  they  become  effective.  This  30- 
day  period  may  be  shortened  or  waived 
if  the  rulemaking  agency  published  with 
the  rule  an  explanation  of  what  good 
cause  justifies  an  earlier  date.  This  rule, 
implementing  Amendment  4  to  the  FMP. 
continues  until  April  22, 1994.  the 
authority  to  require  limited  entry 
permits  for  longline  fishing  vessels  in 
the  longline  fishery  based  in  Hawaii 
implemented  by  emergency  rule  (56  FR 
14866,  April  12.  1991).  However,  the  30- 
day  cooling-off  period  is  being  waived 
for  good  cause  to  ensure  no  lapse  of 
regulations  providing  authofrity  to 
require  limited  entry  permits  for  longline 
fishing  vessels  in  the  longline  fishery 
based  in  Hawaii. 
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List  of  Subjects  in  50  CFR  Part  685 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  9. 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble.  50  CFR  part  685  is  amended 
as  follows: 

PART  685— PELAGIC  FISHERIES  OF 
THE  WESTERN  PACIFIC 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  685.2,  new  deflnitions  for  "Fish 
dealer"  and  "Substantial  financial 
investment"  are  added,  in  alphabetical 
order,  to  read  as  follows: 

§685.2    Definitions. 

•  •         •         *         • 

Fish  dealer  means  any  person  who: 
(1)  Obtains,  with  the  intention  to  resell, 
management  unit  species,  or  portions 
thereof,  that  were  harvested  or  received 
by  a  vessel  that  holds  a  permit  under 
this  part  or  that  is  otherwise  regulated 
under  this  part;  or  (2)  provides 
recordkeeping,  purchase,  or  sales 
assistance  in  obtaining  or  selling  such 
management  unit  species  (such  as  the 
services  provided  by  a  wholesale 
auction  facility). 
***** 

Substantial  financial  investment 
means  documented  expenditures,  or  a 
commitment  (e.g.,  by  contract),  of  at 
least  $25,000. 

***** 

3.  In  §  685.5,  paragraph  (1)  is  removed, 
paragraphs  (m)  and  (n)  are  redesignated 
(1)  and  (m),  and  new  paragraphs  (n) 
through  (q)  are  added,  to  read  as 

follows: 

§  685.5    Prohibitions. 

*  ■         *         •         * 

(n)  Receive  management  unit  species 
on  board  a  receiving  vessel  that  is 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Hawaii  from  a  longline 
vessel  that  does  not  have  a  valid  limited 
entry  permit. 

(o)  Except  for  receiving  vessels,  fish 
for.  possess,  retain,  transship,  or  land, 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Hawaii,  management  unit 
species  that  were  taken  by  longline  gear, 
unless  the  vessel  has  on  board  a  valid 
limited  entry  permit  required  under 
§  685.15. 

(p)  Transfer  a  limited  entry  permit  in 
violation  of  §  685.15. 

(q)  Refuse  to  make  available  to  an 
authorized  agent  for  inspection  and 


copying  any  records  that  must  be 
provided  in  accordance  with  §  685.17. 
•        *        *        *        • 

4.  Section  §  685.15  is  added  to  subpart 
A  to  read  as  indicated  below.  The 
documentation  requirements  in 
paragraphs  (b)(2),  (e)(5),  and  (0(3)  will 
become  effective  upon  approval  by  the 
Office  of  Management  and  Budget  and 
publication  of  a  notice  to  that  effect  in 
the  Federal  Register. 

§685.15    Umited  entry  permits. 

(a)  Except  for  receiving  vessels,  any 
vessel  of  the  United  States  shoreward  of 
the  outer  boundary  of  the  EEZ  around 
Hawaii  that  uses  longline  gear  to  fish  for 
management  unit  species,  or  that 
possesses,  transships,  or  lands 
management  unit  species  that  were 
taken  by  longline  gear,  must  have  a 
limited  entry  permit  under  this  section 
on  board  the  vessel. 

(b)  Application.  (1)  Permit 
applications  must  be  filed  by  January  14, 
1992,  except  that  an  application  for  a 
permit  under  §  685.15(c)(7)  must  be 
submitted  by  November  15, 1991. 

(2)  A  vessel  owner,  or  an  agent 
authorized  in  writing  by  a  vessel  owner 
to  apply  for  a  permit,  must  submit  an 
application  for  a  limited  entry  permit  on 
a  form  provided  by  the  Pacific  Area 
Office  at  least  15  days  before  the 
desired  effective  date  of  the  permit.  The 
application  must  include  documentation 
to: 

(i)  Identify  the  owner(s)  of  the  vessel; 
and 

(ii)  Demonstrate  that  the  vessel  owner 
meets  one  or  more  of  the  eligibility 
criteria  listed  in  paragraph  (c)  of  this 
section. 

(c)  Issuance.  The  Regional  Director 
will  issue  a  limited  entry  permit  under 
this  section  to  a  person  for  a  specific 
vessel  owned  by  that  person  if  the 
Regional  Director  determines  that  the 
person:  (1)  Owned  the  vessel  when  the 
vessel  landed  longline-caught 
management  unit  species  in  Hawaii  on 
or  before  December  5, 1990; 

(2)  Owned  the  vessel  when  it  engaged 
in  transshipment  of  longline-caught 
management  unit  species  in  waters 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Hawaii  on  or  before 
December  5, 1990; 

(3)  Made  a  substantial  financial 
investment  on  or  before  December  5, 
1990,  in  longline  gear  for  the  vessel  that 
was  owned  by  that  person  and  located 
in  Hawaii  on  or  before  December  5, 
1990; 

(4)  Made  a  substantial  financial 
investment  on  or  before  June  21, 1990, 
for  the  construction  or  purchase  of  that 
specific  new  vessel  and  intended  at  the 
time  of  the  investment  that  the  vessel 


would  be  used  in  the  longline  fishery 
based  in  Hawaii  upon  completion  of 
construction  or  delivery  of  a  purchased 
vessel; 

(5)  Made  a  substantial  financial 
investment  on  or  before  June  21, 1990,  in 
the  refitting  of  a  vessel  for  participation 
in  the  fishery,  and  intended  at  the  time 
of  the  investment  that  the  vessel  would 
be  used  in  the  fishery  upon  completion 
of  the  refitting; 

(6)  Owned  the  vessel,  which  held  a 
permit  for  1990  under  §  681.4  of  this 
chapter  and  which  is  1990  landed  in 
Hawaii  lobsters  that  were  harvested 
from  the  Northwestern  Hawaiian 
Islands; 

(7)  Obtained  a  replacement  vessel  for 
a  vessel  that  was  sunk  or  declared 
unseaworthy  in  the  twelve  months  prior 
to  April  23, 1991,  and  for  which  its 
owner  would  have  been  eligible  to 
obtain  a  Umited  entry  permit  had  the 
vessel  remained  functional; 

(8)  Obtained  through  a  transfer  of 
ownership  from  an  immediate  family 
member  (parent,  spouse,  child,  sibling, 
or  adopted  child)  a  vessel  for  which  the 
previous  owner  would  have  been 
eligible  to  obtain  a  limited  entry  permit; 
or, 

(9)  Obtained  in  the  period  December 
5, 1990.  through  April  23, 1991,  inclusive, 
a  vessel  from  a  person  who  would  have 
been  eligible  for  a  limited  entry  permit 
under  one  or  more  of  the  criteria  in 
paragraphs  (c)  (1)  through  (5)  of  this 
section. 

(d)  Duration.  Permits  issued  under  »his 
section  expire  at  2400  hours  local  time 
on  April  22, 1994,  unless  revoked, 
suspended,  or  modified  under  15  CFR 
part  904. 

(e)  Transfer.  (1)  A  limited  entry  permit 
is  valid  only  for  the  vessel  for  which  it  is 
issued,  except  insofar  as  transferring  a 
permit  is  allowed  by  this  paragraph  (e). 

(2)  A  limited  entry  permit  issued 
under  S  685.15(c)  (1)  through  (7)  can  be 
transferred  with  the  sale  of  the  vessel 
for  which  it  was  issued  only  once  after 
April  23, 1991.  A  limited  entry  permit 
issued  under  §  685.15(c)  (8)  or  (9)  may 
not  be  transferred  with  the  sale  of  the 
vessel  for  which  it  was  issued. 

(3)  Notwithstanding  the  provisions  of 
paragraphs  (e)(2)  of  this  section,  the 
Regional  Director,  in  consultation  with 
the  Council,  may  allow  the  transfer  of  a 
limited  entry  permit  in  cases  of  extreme 
hardship  such  as  death  or  terminal 
illness  preventing  the  vessel  owner  from 
participating  in  the  fishery. 

(4)  A  limited  entry  permit  issued 
under  this  section  may,  without 
limitation  as  to  frequency,  be 
transferred  by  the  permit  holder  to  a 
replacement  vessel  owned  by  that 
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person,  provided  that  the  Regional 
Director  determines  that  the 
replacement  vessel  has  a  harvesting 
capacity  that  is  comparable  to  the 
original  permitted  vessel.  Vessel  length, 
range,  hold  capacity,  gear  limitations, 
and  other  factors  shall  be  considered  in 
making  determinations  of  the 
comparability  of  vessels'  harvesting 
capacity. 

(5)  If  a  new  owner  of  a  permitted 
vessel  wishes  to  have  a  permit  issued  in 
the  new  owner's  name,  the  new  owner 
must  apply  to  the  Pacific  Area  Office 
within  30  days  of  the  effective  date  of 
this  paragraph,  or  within  30  days  of  the 
change  in  ownership  of  a  permitted 
vessel,  as  documented  on  a  Coast  Guard 
Certificate  of  Documentation  or  on  state 
vessel  registration  records  for  an 
undocumented  vessel,  whichever  is 
later.  The  new  owner  must  at  that  time 
provide  documentation  of  any  changes 
in  ownership  of  the  vessel.  The 
transferred  permit  is  not  valid  until  this 
process  is  completed. 

(f)  Partnership  or  Corporate 
Ownership  and  Transfer. 


In  addition  to  the  other  requirements 
of  this  section,  the  following  provisions 
apply  to  a  limited  entry  permit  owned 
by  or  transferred  to  a  partnership  or 
corporation.  (1)  An  application  for  a 
limited  entry  permit  filed  by  a 
partnership  or  corporation  must  identify, 
each  owner's  respective  percentage 
share  of  the  partnership(s)  or 
corporation(8). 

(2)  A  change  of  50  percent  or  more  of 
the  ownership  of  a  partnership  or 
corporation  will  be  considered  a 
transfer.  Layerings  of  partnerships  or 
corporations  will  not  insulate  a  permit 
holder  from  application  of  this 
limitation. 

(3)  If  a  limited  entry  permit  is 
transferred  to  a  partnership  or 
corporation,  the  transferee(s)  must 
provide  satisfactory  documentation  of 
the  transfer,  including  the  name  of  each 
new  owner  and  respective  ownership 
share  for  each  owner  of  the  corporation 
or  partnership  obtaining  the  permit.  The 
transferred  permit  is  not  valid  until  this 
process  is  completed. 

5.  New  §  685.16  is  added  to  subpart  A 
and  reserved,  to  read  as  follows: 


§  685. 16    Vessel  position  fixing  device. 
(Reserved] 

6.  A  new  §  685.17  is  added  to  subpart 
A.  to  read  as  follows: 

§685.17    Availability  of  records  for 
Inspection. 

Any  fish  dealer  shall  provide  an 
authorized  officer  access  for  inspecting 
and  copying  all  records  of  fish 
purchases,  sales,  or  other  transactions 
involving  fish  taken  or  handled  by 
vessels  that  have  permits  issued  under 
this  part  or  are  otherwise  subject  to  this 
part,  including  but  not  limited  to 
information  concerning: 

(a)  The  name  of  the  vessel  involved  in 
each  transaction  and  the  owner  or 
operator  of  the  vessel; 

(b)  The  amount,  number,  and  size  of 
each  species  fish  involved  in  each 
transaction;  and 

(c)  Prices  paid  by  the  buyer  and 
proceeds  to  the  seller  in  each 
transaction. 

(FR  Doc.  91-24795  Filed  10-0-91;  4:10  pm] 
BILUMO  CODE  ^S10-2^4I 


51854 


Proposed  Rules 


Federal  Register 

Vol.  56.  No.  200 
Wednesday.  October  16.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
nnaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

1  CFR  Part  462, 12  CFR  Chapter  X.  24 
CFR  Part  81 

[Docket  No.  R-91-153^.  FR-2895-P-021 

RIN  2501-AA99 

HUD  Regulation  of  Federal  National 
Mortgage  Association  and  Federal 
Home  Loan  Mortgage  Corporation 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Proposed  rule  and  request  for 
comments;  extension  of  comment 
period. 

summary:  The  comment  period 
announced  in  HUD's  proposed  rule 
published  on  August  16, 1991  (56  FR 
41023)  on  HUD  Regulation  of  Federal 
■National  Mortgage  Association  and 
Federal  Home  Loan  Mortgage 
Corporation  was  to  expire  on  October 
15, 1991.  This  notice  extends  the 
comment  period  for  the  rule  to 
November  14. 1991.  This  change  is  being 
made  because  various  interested  parties 
have  expressed  the  view  that  more  time 
is  needed  to  develop  comments  on  the 
rule. 

DATES:  Comment  due  date:  November 
14. 1991. 

ADDRESSES: :  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
room  10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  received  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  the  above  address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  (FAX)  machine.  The  telephone 
number  of  the  Fax  receiver  is  (202)  708- 


4337.  (This  is  not  a  toll-free  number). 
Only  public  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitalion  is  necessary 
in  order  to  assure  reasonable  access  to 
the  equipment.  Comments  sent  by  FAX 
in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  F.^X  transmittals 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
(202)  708-2084. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Markison.  Assistant  General 
Counsel  for  Administrative  Law. 
telephone  (202)  708-3137  or  Walter  T. 
Cassidy.  Senior  Financial  Institutions 
Regulation  Attorney,  telephone  (202) 
708-2088;  Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington.  DC  20410.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
9300.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  309(h)  of  title 
III  of  the  National  Housing  Act  (the 
FNMA  Charter  Act),  12  U.S.C.  1723a(h). 
the  Secretary  of  Housing  and  Urban 
Development  has  general  regulatory 
power  over  the  Federal  National 
Mortgage  Association  (FNMA).  HUD's 
regulations  governing  FNMA,  at  24  CFR 
part  81,  were  last  revised  by  a  rule 
published  on  August  15. 1978  at  43  FR 
36200.  effective  September  14. 1978.  The 
Secretary  has  determined  that 
substantial  revisions  are  now  needed  to 
update  the  regulations  to  provide  for 
detailed  oversight  and  for  the  financial 
safety  and  soundness  of  FNMA.  Under 
the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA),  Public  Law  101-73, 103  Stat. 
183,  the  Secretary  also  acquired  general 
regulatory  power  over  the  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC). 
Accordingly,  the  proposed  rule  amends 
and  updates  the  Secretary's  FNMA 
regulations,  and  establishes  parallel 
regulations  for  FHLMC. 

Various  interested  parties  have 
requested  that  the  Department  extend 
the  comment  due  date  so  that 
commenters  would  have  sufficient  time 
to  provide  comments.  Because  of  the 
pressing  need  to  assure  adequate 
regulation  of  FNMA  and  to  establish 
regulations  for  FHLMC,  the  Department 
does  not  want  to  delay  this  process 


unduly.  The  Department  does  want  to 
provide  a  reasonable  opportunity  for 
public  participation.  Accordingly,  the 
comment  period  is  being  extended  for 
an  additional  thirty  days.  Comments 
received  during  the  extended  period  will 
be  considered,  along  with  those 
previously  submitted,  in  the 
development  of  the  final  rule. 

Dated:  October  8, 1991. 
Alfred  A.  DelliBovi, 
Deputy  Secretary. 
[FR  Doc.  91-24«15  Filed  10-15-«;  8:45  am) 

BILLING  CODE  4210-32-M 


DEPARTMENT  OF  AGRICULTURE 


Food  and  Nutrition  Service 


7  CFR  Parts  271  and  273 


(Amendment  No.  341] 

Food  Stamp  Program:  Establishment 
of  Outcome-Based  Performance 
Standards  for  the  Employment  and 
Training  Program 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Proposed  Rule:  Extension  of 
comment  period. 

SUMMARY:  On  August  30, 1991,  a 
rulemaking  was  published  (56  FR  43152) 
that  proposed  the  establishment  of 
outcome-based  performance  standards 
for  the  Food  Stamp  Employment  and 
Training  (E&T)  Program,  as  mandated 
by  the  Hunger  Prevention  Act  of  1988 
(Pub.  L.  100-435).  A  60-day  comment 
period  was  scheduled.  The  Department 
is  extending  the  comment  period  to  end 
90  days  from  August  30. 1991. 

DATES:  The  deadline  for  receipt  of 
comments  is  extended  from  October  29. 
1991  to  November  28. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Henigan,  Supervisor,  Work 
Program  Section,  Food  Stamp  Program. 
Food  and  Nutrition  Service.  USDA.  3101 
Park  Center  Drive,  room  716, 
Alexandria,  Virginia  22302,  (703)  756- 
3762. 
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SUPPLEMENTARY  INFORMATION: 
Classification 

Executive  Order  12291  and  Secretary's 
Memorandum  1512-1 

This  notice  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classified  by  the  Department  as 
nonmajor.  The  annual  effect  of  this 
notice  on  the  economy  would  be  less 
than  $100  milliort.  This  action  would  not 
result  in  major  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
Rovemment  agencies,  or  geographic 
regions.  It  would  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity 
and  innovation  or  on  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  part  3015. 
subpart  V,  the  E&T  program  is  excluded 
from  the  scope  of  Executive  Order  No. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  Notice  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  Public  Law 
98-354.  Betty  Jo  Nelsen.  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
action  will  primarily  affect  State  and 
local  welfare  agencies  and  other  entitled 
interested  in  the  administration  of  the 
Food  Stamp  E&T  Program.  This  action 
will  have  a  beneficial  effect  in  that  it 
allows  more  time  for  these  entities  to 
comment  on  the  August  30. 1991 
proposed  rule  (56  FR  43152). 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget. 

Extension 

On  August  30, 1991,  a  rulemaking  was 
published  (56  FR  43152)  that  proposed 
the  estabhshment  of  outcome-based 
performance  standards  for  the  Food 
Stamp  E&T  Program,  as  mandated  by 
the  Hunger  Prevention  Act  of  1988.  The 
rule  specified  a  60-day  comment  period. 
Due  to  the  significance  and  complexity 
of  this  proposal,  the  Department  is 


extending  the  comment  period  to  90 
days.  Comments  must,  therefore,  be 
received  on  or  before  November  28. 1991 
to  be  assured  of  consideration. 

Dated:  October  10. 1991. 
Betty  lo  Nelsen, 

Administrator. 

[FR  Doc.  91-24826  Filed  10-15-91;  8:45  am] 

BrLUNQ  CODE  3410-30-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[GL-720-88] 

RIN  1545-AM72 

Effect  of  Honoring  Levy 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulatory  amendment 
regarding  the  effect  of  honoring  an 
Internal  Revenue  Service  levy.  The 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  provides  that  any  person 
who  surrenders  property  subject  to  levy 
shall  be  discharged  from  any  obligation 
or  liability  to  the  delinquent  taxpayer  or 
to  any  other  person'with  respect  to  such 
property  arising  from  such  surrender. 
The  proposed  regulatory  amendment 
would  provide  that  where  a  taxpayer 
has  an  apparent  interest  in  property  in 
the  possession  of  someone  else,  and  the 
possessor  makes  a  good  faith 
determination  that  the  property  is 
properly  subject  to  levy,  the  possessor 
who  surrenders  the  property  to  the 
United  States  in  response  to  a  levy  is 
relieved  of  liability  to  a  third  party  that 
has  an  interest  in  the  property,  even  if  it 
is  subsequently  determined  that  the 
property  is  not  properly  subject  to  levy. 
DATES:  A  public  hearing  will  be  held  on 
November  21, 1991.  Written  comments 
and  requests  to  speak  (with  an  outline  of 
oral  comments)  at  the  public  hearing 
must  be  received  by  November  7, 1991. 
See  Notice  of  Hearing  published 
elsewhere  in  this  issue  of  Federal 
Register). 

ADDRESSES:  Send  comments  and 
requests  to  speak  (with  an  outline  of 
oral  comments)  at  the  public  hearing  to: 
Internal  Revenue  Service.  P.O.  Box  7604. 
Ben  Franklin  Station,  attn:  CC:CORP:T:R 
(GL-720-B8).  room  5228.  Washington. 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT 
Jerome  D.  Sekula,  202-566-4557  (not  a 
toll-free  call). 


SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR  part 
301)  under  section  6332  of  the  Internal 
Revenue  Code.  The  regulations  reflect 
the  amendment  of  section  6332  by 
section  1015(t)(l)(A)-(B)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L  No.  100-647). 

Explanation  of  Provisions 

Section  1015(t)(l)(A}-(B)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (TAMRA)  (Pub.  L  No.  100- 
647. 102  Stat.  3573)  amended  section 
6332  of  the  Internal  Revenue  Code  to 
provide  that  any  person  in  possession  of 
property  subject  to  levy  upon  which  a 
levy  has  been  made,  who  surrenders 
such  property  to  the  Internal  Revenue 
Service,  shall  be  discharged  from  any 
obligation  or  liability  not  only  to  the 
delinquent  taxpayer,  but  also  to  any 
other  person.  The  proposed  regulations 
conform  the  regulations  to  the  changes 
in  the  statutory  language. 

The  existing  regulations  under  section 
6332  provide  that  any  person  who 
mistakenly  surrenders  to  the  United 
States  property  or  rights  to  property  not 
properly  subject  to  levy  is  not  relieved 
from  liability  to  a  third  party  who  owns 
the  property.  Frequently  when  the 
Internal  Revenue  Service  serves  a  levy 
upon  a  person  in  possession  of  property 
which  ostensibly  belongs  to  a  taxpayer, 
that  possessor  is  faced  with  competing 
claims  of  ownership  in  the  property  and 
must  make  a  determination,  at  his  or  her 
peril,  whether  the  property  is  properly 
subject  to  levy  under  the  provisions  of 
the  Internal  Revenue  Code  and  the 
provisions  of  state  property  law.  The 
proposed  regulations  incorporate  the 
principle  of  the  amendment  to  section 
6332  by  providing  that  where  a  taxpayer 
has  an  apparent  interest  in  property  in 
the  possession  of  someone  else,  a 
possessor  who  makes  a  good  faith 
determination  that  such  property  is 
properly  subject  to  a  levy  pertaining  to 
the  taxpayer  and  who  surrenders  such 
property  to  the  United  States  in 
response  to  the  levy  is  relieved  of  any 
liability  or  obligation  to  a  third  party 
who  has  an  interest  in  the  property  even 
if  it  is  subsequently  determined  that  the 
property  was  not  properly  subject  to 
levy.  If,  however,  a  person  mistakenly 
surrenders  property  in  which  the 
taxpayer  has  no  apparent  interest  and 
that  property  is  not  properly  subject  to 
levy,  such  person  is  not  relieved  of 
liability  to  a  third  party  that  owns  the 
property.  In  any  situation,  the  proposed 
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regulations  clarify  that  the  owners  of 
surrendered  property  may  seek  to  have 
the  property  returned  through  the 
administrative  relief  provided  in  section 
6343(b)  of  the  Internal  Revenue  Code,  or 
may  bring  suit  to  recover  the  property 
under  section  7426. 

The  proposed  regulations  set  forth 
examples  illustrating  the  effect  of 
honoring  a  levy.  This  relief  provision 
does  not  apply  to  any  person  who 
improperly  surrenders  property  before 
the  21  day  holding  period  in  section 
6332(c). 

Section  6332  of  the  Code  was  further 
amended  by  the  removal  of  language 
which  provided  that  an  insuring 
organization  that  satisfied  a  levy  with 
respect  to  a  life  insurance  or  endowment 
contract  was  discharged  from  any 
obligation  or  liability  to  any  beneficiary 
of  such  contract.  The  language 
pertaining  to  a  discharge  from  liability 
in  the  case  of  insuring  organizations  was 
deleted  because,  in  light  of  the  more 
general  protection  from  liability  to  third 
parties  now  provided  with  the 
enactment  of  TAMRA  section 
l(n5(t)(l)(A)(B).  that  language  was 
superfluous.  The  proposed  regulations 
would  remove  the  corresponding 
language  in  the  existing  regulations  to 
conform  to  the  statutory  amendment. 

Effective  Date 

The  amendment  is  proposed  to  be 
effective  for  levies  issued  after 
November  10. 1988. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5}  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Requests  to  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 


hearing  will  be  held.  Notice  of  the  date, 
time,  and  place  for  the  hearing  and  other 
details  relating  thereto  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Anne  P. 
Rosselot,  Office  of  the  Assistant  Chief 
Counsel  (General  Litigation),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy,  Child 
support.  Continental  shelf.  Courts, 
Crime.  Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement.  Oil 
pollution,  Penalties,  Pensions,  Reporting 
and  recordkeeping.  Statistics,  Taxes. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  title  26,  part  301  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  301— {AMENDED] 

Paragraph  1.  The  authority  citation  for 
part  301  continues  to  read  in  part: 

Authority:  Sec.  7805  I.R.C.  1954;  68A  Stat. 
917;  28  U.S.C.  7805  *  *  * 

Par.  2.  Section  301.6332-1  is  amended 
as  follows: 

The  heading  of  paragraph  (c)  is 
revised. 

2.  Paragraph  (d)  is  redesignated  as 
paragraph  (e). 

3.  New  paragraph  (d)  is  added. 

4.  The  revised  and  added  provisions 
read  as  follows: 

§  301.6332-1    Surrender  of  property 
subject  to  levy. 

***** 

(c)  Effect  of  honoring  levy  issued  on 
or  before  November  10,  1988.   '  '  * 

(d)  Effect  of  honoring  levy  issued  after 
November  10.  1988 — (1)  In  general.  Any 
person  in  possession  of,  or  obligated 
with  respect  to,  property  or  rights  to 
property  subject  to  levy  and  upon  which 
a  levy  has  been  made  who.  upon 
demand  by  the  district  director, 
surrenders  the  property  or  rights  to 
property,  or  discharges  the  obligation,  to 
the  district  director,  or  who  pays  a 
liability  described  in  paragraph  (b)(1)  of 
this  section,  is  discharged  from  any 
obligation  or  liability  to  the  delinquent 
taxpayer  and  any  other  person  with 
respect  to  the  property  or  rights  to 


property  arising  from  the  surrender  or 
payment. 

(2)  Mistakenly  surrendered  property. 
Any  person  who  mistakenly  surrenders 
to  the  United  States  property  or  rights  to 
property  not  properly  subject  to  levy  in 
which  the  delinquent  taxpayer  has  no 
apparent  interest  is  not  relieved  of 
liability  to  a  third  party  who  has  an 
interest  in  the  property.  However,  where 
the  delinquent  taxpayer  has  an  apparent 
interest  in  property  or  rights  to  property, 
a  person  who  makes  a  good  faith 
determination  that  such  property  or 
rights  to  property  in  his  or  her 
possession  is  properly  subject  to  levy 
and  who  surrenders  the  property  to  the 
United  States  in  response  to  a  levy  is 
relieved  of  Hability  to  a  third  party  who 
has  an  interest  in  the  property  or  rights 
to  property  even  if  it  is  subsequently 
determined  that  the  property  was  not 
properly  subject  to  levy. 

(3)  Remedy.  In  situations  described  in 
paragraphs  (d)(l]  and  (d)(2)  of  this 
section,  third  parties  who  have  an 
interest  in  property  surrendered  in 
response  to  a  levy  may  secure  from  the 
United  States  the  administrative  relief 
provided  for  in  section  6343(b)  or  may 
bring  suit  to  recover  the  property  under 
section  7426. 

(4)  Examples.  The  provisions  of  this 
paragraph  (d)  may  be  illustrated  by  the 
following  examples: 

Example  1.  M  Bank  is  served  with  a  notice 
of  levy  for  an  unpaid  tax  liability  due  from  A 
in  the  amount  of  $2.00a  M  Bank  holds  $2,000 
in  a  checking  account  in  the  names  of  A  or  B 
or  C.  Although  all  of  the  deposits  into  the 
account  were  made  by  B  and  C,  A  has  an 
unrestricted  right  to  withdraw  the  funds  from 
the  account.  M  Bank  surrenders  the  entire 
account  to  the  district  director  at  the  end  of 
the  holding  period  provided  in  section 
6332(c).  Under  paragraph  (c)(1)  of  this 
section.  M  Bank  is  not  liable  to  B  or  C  for  any 
amount,  even  if  B  or  C  prove  that  the  funds  in 
the  account  did  not  belong  to  A,  because  A's 
uru«stricted  right  to  withdraw  the  funds  is  an 
interest  which  is  subject  to  levy.  B  or  C  may, 
however,  seek  the  return  of  the  funds  from 
the  United  States  as  provided  in  sections 
6343(b]  and  7426  of  the  Code. 

Example  2.  A  is  indebted  to  B  for  $400. 
Unbeknownst  to  A,  B  has  assigned  his  right 
to  receive  payment  to  C  A  is  served  with  a 
notice  of  levy  for  an  unpaid  tax  liability  due 
from  B  for  $400.  A,  acting  with  no  knowledge 
of  the  assignment  to  C,  surrenders  $400  to  the 
district  director.  A  is  discharged  from  his 
obligation  to  pay  E  the  taxpayer.  Under 
paragraph  (d)(2)  of  this  section,  because  B 
had  an  apparent  interest  in  the  funds  which 
A  owed  to  B,  and  because  A  acted  in  good 
faith  in  surrendering  the  funds  in  response  (u 
the  leiry,  A  Is  also  discharged  from  an> 
liability  to  C  even  though  the  money  is  not 
properly  subject  to  levy.  C  may,  however, 
seek  return  of  the  payment  from  the  United 
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States  as  provided  in  sections  6343(b)  and 
7428  of  the  Code. 

Example  3.  M  Bank  is  served  with  a  notice 
of  levy  for  an  unpaid  tax  liability  due  from 
"John  H.  Smith,  Sr."  in  the  amount  of  $5,000. 
M  Bank  fails  to  read  the  notice  of  levy 
carefully.  When  searching  its  records,  M 
Bank  finds  the  name  of  "John  H.  Smith,  Jr." 
and  looks  no  further.  M  Bank  surrenders 
$5,000  from  John  H.  Smith,  Jr.'s  checking 
account  to  the  district  director.  John  H.  Smith. 
Jr.,  may  seek  to  recover  the  funds  from  the 
United  States  or  from  M  Bank,  because, 
under  paragraph  (c)(2)  of  this  section,  the 
delinquent  taxpayer  (John  H.  Smith.  Sr.)  had 
no  apparent  interest  in  the  account  of  John  H. 
Smith.  Jr. 

Example  4.  M  Bank  is  served  with  a  notice 
of  levy  for  an  unpaid  lax  Lability  due  from 
"Robert  A.  Jones"  in  the  amount  of  $5,000.  M 
Bank  searches  its  records  and  identifies  four 
separate  accounts  of  $1,000  each  in  the  name 
of  "Robert  A.  Jones."  All  four  accounts  list 
different  addresses  and  social  security 
identitication  numbers.  M  Bank  surrenders  all 
four  accounts  totalling  $4,000  in  response  to 
the  levy.  Notwithstanding  any  apparent 
interest  of  the  taxpayer  in  any  one  of  the 
accounts,  M  Bank  could  not  in  good  faith 
have  determined  that  all  four  accounts  were 
properly  subject  to  levy.  M  Bank  is  not 
discharged  from  liability  to  any  of  the  non- 
taxpayer  account  holder*. 
•         •         *         •         • 

Michael  J.  Murphy, 

Acting  Commissioner  of  Internal  Revenue. 

(FR  Doc.  91-24660  Filed  10-15-91:  8:45  amj 
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26  CFR  Part  301 
(GL-175-89)  I 
RIN  i54S-AN4e 

AuttK>r1ty  to  Release  Levy  and  Return 
Property 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains  a 
proposed  regulatory  amendment 
regarding  the  authority  to  release  a  levy 
and  to  return  property.  The  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
sets  forth  certain  conditions  under 
which  the  Internal  Revenue  Service 
shall  release  a  levy.  In  addition,  the 
Internal  Revenue  Code  was  amended  in 
1979  to  provide  for  the  payment  of 
interest  in  certain  circumstances  in 
which  wrongfully  levied  upon  property 
is  returned.  The  proposed  regulatory 
amendment  describes  the  conditions 
under  which  a  levy  shall  be  released 
and  the  procedures  for  obtaining  such  a 
release.  The  proposed  regulatory 
amendment  also  conforms  the  existing 
regulations  regarding  the  return  of 
wrongfully  levied  upon  property  to 


provide  for  the  payment  of  interest  in 
certain  circumstances. 

DATES:  A  public  hearing  will  be  held  on 
November  21, 1991.  Written  comments 
and  requests  to  speak  (with  an  outline  of 
oral  comments]  at  the  public  hearing 
must  be  received  by  November  7, 1991. 
See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  Send  comments  and 
requests  to  speak  (with  an  outline  of 
oral  conmients)  at  the  public  hearing  to: 
Internal  Revenue  Service,  P.O.  Box  7604 
Ben  Franklin  Station,  attn:  CC:CORP:T:R 
(GL-0175-89).  room  5228.  Washington, 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT 
Jerome  D.  Sekula,  202-566-3780  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
regulations  amending  the  Procedure  and 
Administration  Regulations  (28  CFR  part 
301)  under  section  6343  of  the  Internal 
Revenue  Code.  The  regulations  reflect 
the  amendment  of  section  6343  by 
section  6236(f)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L.  No.  100-647).  section  4(a)  of  Act 
of  Dec.  29, 1979  (pub.  L  No.  96-167).  and 
section  1511(c)(10)  of  the  Tax  Reform 
Act  of  1988  (Pub.  L.  No.  99-514). 

Explanation  of  Provisions 

Section  6236(f)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA)  (Pub.  L.  No.  100-647, 102  Stat. 
3740)  amended  section  6343(a)  of  the 
Internal  Revenue  Code  to  provide 
certain  conditions  under  which  the 
Internal  Revenue  Service  must  release  a 
levy,  and  to  require  the  Service  to  notify 
persons  upon  whom  a  levy  was  made  of 
such  a  release.  Specifically,  the  Service 
must  release  a  levy  if  (1)  the  liability  for 
which  the  levy  was  made  is  satisfied  or 
unenforceable,  (2)  the  Service 
determines  that  release  will  facilitate 
the  collection  of  a  liability,  (3)  an 
installment  payment  agreement  has 
been  executed  with  respect  to  the 
liability.  (4)  the  Service  determines  that 
the  levy  is  creating  an  economic 
hardship  due  to  the  financial  condition 
of  an  individual  taxpayer,  or  (5)  the  fair 
market  value  of  the  property  exceeds 
the  liability  and  a  partial  release  will 
not  hinder  collection  of  the  tax  and 
related  costs  owed  to  the  United  States. 
In  addition,  in  the  case  of  a  levy  upon 
tangible  personal  property  essential  in 
carrying  on  the  taxpayer's  trade  or 
business,  the  Service  must  provide  for 
an  expedited  determination  of  whether 


any  of  the  conditions  requiring  release 
of  a  levy  exist. 

The  proposed  regulations  set  forth  the 
conditions  under  which  a  levy  must  be 
released  and  describe  how  the  Service 
shall  make  the  determination  whether 
any  of  the  conditions  exist.  The 
proposed  regulations  also  set  forth 
procedures  for  a  taxpayer  to  request 
that  such  a  determination  be  made,  and 
set  forth  procedures  for  obtaining  an 
expedited  determination  in  the  case  of  a 
levy  on  tangible  personal  property 
essential  in  carrying  on  the  taxpayer's 
trade  or  business. 

Section  6343  of  the  Internal  Revenue 
Code  was  also  amended  by  section  4(a), 
Act  of  Dec.  29, 1979  (Pub.  L  No.  96-167, 
93  Stat.  1275),  which  added  subsection 
(c)  providing  for  the  payment  of  interest 
in  certain  cases  where  the  Service 
returns  property  that  has  been 
wrongfully  levied  upon.  Subsection  (c) 
of  section  6343  was  later  amended  by 
section  1511(c)(10)  of  the  Tax  Reform 
Act  of  1986  (Pub.  L  No.  99-514.  Ill  Stat 
2745)  to  provide  that  the  interest  would 
be  payable  at  the  overpayment  rate 
established  under  section  6621  of  the 
Internal  Revenue  Code.  (This  was  a 
technical  amendment  which  reflected 
the  amendment  of  section  6621  by 
section  1511(a)  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  No.  99-514,  111  Stat.  2744).) 
The  proposed  regulations  contain 
conforming  amendments  to  reflect  the 
addition  and  the  subsequent  amendment 
of  subsection  (c)  of  section  6343. 

Finally,  the  proposed  regulations 
reorganize  the  structure  of  the  existing 
regulations  for  the  purpose  of  clarity. 
The  proposed  regulations  contain 
separate  sections  concerning  the 
authority  to  release  a  levy  on  the 
taxpayer's  property,  and  the  authority  to 
return  property  to  a  third  party  where  it 
is  determined  that  a  levy  is  wrongful. 
The  proposed  regulations  pertaining  to 
the  return  of  wrongfully  levied  upon 
property  contain  no  substantive 
changes;  however,  they  do  contain  the 
conforming  amendments  discussed  in 
the  preceding  paragraph  and  changes  in 
the  structure  of  the  text  which  were 
made  for  clarity. 

Effective  Dates 

Section  301.6343-1  is  proposed  to  be 
effective  with  respect  to  levies  made 
prior  to  July  1, 1989.  Section  301.6343-2 
is  proposed  to  be  effective  for  levies 
made  on  or  after  July  1. 1989.  However, 
any  reasonable  request  for  release,  or 
expedited  determination  with  respect  to 
business  property,  made  on  or  after  July 
1, 1989,  and  before  the  date  that  is  30 
days  after  publication  of  final 
regulations  will  be  honored.  Section 
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301.6343-3  is  proposed  to  be  effective  as 
of  January  1, 1955.  except  that  the 
payment  of  interest  provisions  are 
effective  with  respect  to  levies  made  on 
or  after  December  29. 1979. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Requests  to  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  held.  Notice  of  the  time, 
place  and  date  for  the  hearing  and  other 
details  relating  thereto  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Anne  P. 
Rosselot,  Office  of  the  Assistant  Chief 
Counsel  (General  Litigation).  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Fart  301 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy.  Child 
support.  Continental  shelf,  Courts, 
Crime,  Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Investigations.  Law  enforcement.  Oil 
pollution.  Penalties,  Pensions.  Reporting 
and  recordkeeping  requirements. 
Statistics.  Taxes. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  title  26.  part  301  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 


Paragraph  1.  The  authority  for  part  301 
is  amended  by  adding  a  new  citation  to 
read  as  follows: 

Authority:  Sec.  7805, 1.R.C.  1954;  68A  Stat. 
917;  26  U.S.C.  7805  *  *  '  Sections  301.6343-1, 
301.6343-2  and  301.6343-3  are  also  issued 
urder  26  U.S.C.  6343  *  *  *  . 

Par.  2.  Section  301.6343-1  is  amended 
by  revising  the  section  heading  of 
§  301.6343-T  and  the  heading  and  text  of 
paragraph  (b)  to  read  as  follows: 

§301.6343-1    Auttiority  to  release  levy 
with  respect  to  levies  Issued  prior  to  July  1, 
1989. 

(b)  Applicability.  This  section  is 
applicable  to  levies  issued  prior  to  July 
1, 1989. 

Par.  3.  Sections  301.6343-2  and 
301.6343-3  are  added  to  read  as  set  forth 
below. 

I  301.6343-2  Requirement  to  release  levy 
and  notice  of  release  witti  respect  to  levies 
Issued  on  or  after  July  1. 1989. 

(a)  In  general.  The  district  director 
shall  promptly  release  a  levy  upon  all,  or 
part  of,  property  or  rights  to  property 
levied  upon  and  shall  promptly  notify 
the  person  upon  whom  the  levy  was 
made  of  such  a  release,  if  the  district 
director  determines  that  any  of  the 
conditions  in  paragraph  (b)  of  this 
section  (conditions  requiring  release) 
exist.  The  district  director  shall  make  a 
determination  whether  any  of  the 
conditions  requiring  release  exist  if  a 
taxpayer  submits  a  request  for  release 
of  levy  in  accordance  with  paragraph  (c) 
or  (d)  of  this  section;  however,  the 
district  director  may  make  such  a 
determination  based  upon  information 
received  from  a  source  other  than  the 
taxpayer.  The  district  director  may 
require  any  supporting  documentation 
as  is  reasonably  necessary  to  determine 
whether  a  condition  requiring  release 
exists. 

(b)  Conditions  requiring  release.  The 
district  director  shall  release  the  levy 
upon  all  or  a  part  of  the  property  or 
rights  to  property  levied  upon  if  he  or 
she  determines  that  one  of  the  following 
conditions  exists: 

(1)  Liability  satisfied  or 
unenforceable.  The  liability  for  which 
such  levy  was  made  is  satisfied  or  the 
period  of  limitations  provided  in  section 
6502  (and  any  period  during  which  such 
period  of  limitations  is  suspended  as 
provided  by  law)  has  lapsed.  A  levy  is 
considered  made  on  the  date  on  which 
the  notice  of  seizure  provided  in  section 
6335(a)  is  given.  A  levy  that  is  made 
within  the  period  of  limitations  provided 
in  section  6502  does  not  become 
unenforceable  simply  because  the 
person  who  receives  the  levy  does  not 


surrender  the  subject  property  within 
the  period  of  limitations.  In  such  a  case, 
the  liability  remains  enforceable  to  the 
extent  of  the  value  of  the  levied  upon 
property.  However,  a  levy  made  outside 
the  period  of  limitations  (normally  ten 
years  without  suspensions)  must  be 
released  unless: 

(i)  The  taxpayer  agreed  in  writing  to 
extend  the  period  of  limitations  as 
provided  in  section  6502(a)(2)  and 
§  302.6502-1;  or 

(ii)  A  proceeding  in  court  to  collect  the 
liability  has  begun  within  the  period  of 
limitations.  A  continuing  levy  on  salary 
or  wages  made  under  section  6331(e) 
shall  be  released  at  the  end  of  the  period 
of  limitations  in  section  6502,  However, 
a  levy  on  a  fixed  and  determinable  right 
to  payment  which  right  includes 
payments  to  be  made  after  the  period  of 
limitations  expires  does  not  become 
unenforceable  upon  the  expiration  of  the 
period  of  limitations  and  will  not  be 
released  under  this  condition  unless  the 
liability  is  satisfied. 

(2)  Release  will  facilitate  collection. 
The  release  of  the  levy  will  facilitate 
collection  of  the  liability. 

(i)  Example.  A  and  B  own  adjoining 
parcels  of  real  property.  A  owes 
delinquent  federal  taxes.  A  notice  of 
federal  tax  lien  is  properly  filed  against 
all  property  or  rights  to  property 
belonging  to  A.  A's  parcel  of  real  estate 
is  seized  to  satisfy  A's  delinquent- tax 
liability.  The  fair  market  value  of  A's 
property  is  greater  than  the  expenses  of 
seizure  and  sale,  but  less  than  the 
amount  of  A's  tax  liability.  A  and  B  find 
a  buyer  who  wants  to  buy  both  parcels 
of  real  property  together,  because  one 
provides  a  right  of  way  to  the  other.  The 
buyer  will  only  buy  the  parcels  together. 
A's  property  has  a  greater  value  as  part 
of  the  package  than  it  does  by  itself.  The 
larger  value,  as  shown  in  the  sale 
contract,  is  enough  to  pay  A's  tax 
liability  in  full.  In  such  a  situation  a 
release  of  the  levy  will  facilitate 
collection  because  the  sale  of  both 
parcels  can  be  completed  and  A's 
liability  will  be  paid  in  full  at  the 
settlement,  because  of  the  tax  lien  on 
file  against  A's  property. 

(ii)  Compliance  with  other  conditions. 
The  district  director  may  find  that 
collection  will  be  facilitated  by  the 
taxpayer's  compliance  with  conditions 
other  than  immediate  payment,  such  as: 

(A)  The  delinquent  taxpayer  delivers 
a  satisfactory  arrangement,  which  is 
accepted  by  the  district  director,  for 
placing  property  in  escrow  to  secure  the 
payment  of  the  liability  (including  the 
expenses  of  the  levy)  which  is  the  basis 
of  the  levy. 
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(B)  The  delinquent  taxpayer  delivers 
an  acceptable  bond  to  the  district 
director  conditioned  upon  the  payment 
of  the  liability  (including  the  expenses  of 
levy]  which  is  the  basis  of  the  levy.  Such 
bond  shall  be  in  the  form  provided  in 
section  7101  and  §  301.7101-1. 

(C)  There  is  paid  to  the  district 
director  an  amount  determined  by  the 
district  director  to  be  equal  to  the 
interest  of  the  United  States  in  the 
seized  property  or  the  part  of  the  seized 
property  to  be  released. 

(D)  The  deltnquent  taxpayer  executes 
an  agreement  to  extend  the  statute  of 
limitations  in  accordance  with  section 
6502(a)(2)  and  S  301.6502-1. 

(iii)  Determination  after  seizure.  If  the 
district  director  determines  that  the 
value  of  the  United  States'  interest  in 
the  seized  property  does  not  exceed  the 
expenses  of  sale  of  the  property,  a 
release  of  the  levy  will  be  deemed  to 
facilitate  collection  of  the  liability  even 
though  the  fair  market  value  of  property 
which  has  been  seized  exceeds  the 
expenses  of  seizure  and  sale. 

(3)  Installment  agreement.  The 
taxpayer  has  entered  into  an  agreement 
under  section  6159  to  satisfy  the  liability 
by  means  of  installment  payments, 
unless  the  agreement  provides 
otherwise.  However,  the  district  director 
is  not  required  to  release  the  levy  under 
this  condition  if  a  release  of  the  levy  will 
jeopardize  the  secured  creditor  status  of 
the  United  States,  e.g..  Where  a  notice  of 
tax  lien  has  not  been  filed. 

(4)  Economic  hardship.  The  levy  is 
creating  an  economic  hardship  due  to 
the  fmancial  condition  of  an  individual 
taxpayer.  This  condition  applies  if 
satisfaction  of  the  levy  in  whole  or  in 
part  will  cause  an  individual  taxpayer  to 
be  unable  to  pay  his  or  her  reasonable 
basic  living  expenses.  The 
determination  of  a  reasonable  amount 
for  basic  living  expenses  shall  be  made 
by  the  district  director  and  will  vary 
according  to  the  unique  circumstances 
of  the  individual  taxpayer.  Unique 
circumstances,  however,  do  not  include 
the  maintenance  of  an  affluent  or 
luxurious  standard  of  living.  In 
determining  a  reasonable  amount  for 
basic  living  expenses  the  district 
director  shall  consider  any  information 
provided  by  the  taxpayer  including: 

(i)  The  taxpayer's  age,  employment 
history,  ability  to  earn,  number  of 
dependents,  and  status  as  a  dependent 
of  someone  else; 

(ii)  The  amount  reasonably  necessary 
for  food,  clothing,  housing  (including 
utilities,  home-owner  insurance,  home- 
owner dues,  and  the  like),  medical 
expenses  (including  health  insurance), 
transportation,  current  tax  payments 
(including  federal,  state,  and  local). 


alimony,  child  support,  or  other  court- 
ordered  payments,  and  expenses 
necessary  to  the  taxpayer's  production 
of  income  (such  as  dues  for  a  trade 
union  or  professional  organization,  or 
child  care  payments  which  allow  the 
taxpayer  to  be  gainfully  employed); 

(iii)  The  cost  of  living  in  the 
geographic  area  in  which  the  taxpayer 
resides; 

(iv)  The  amount  of  property  exempt 
from  levy  which  is  available  to  pay  the 
taxpayer's  expenses; 

(v)  Any  extraordinary  circumstances 
such  as  special  education  expenses,  a 
medical  catastrophe  or  natural  disaster, 
and 

(vi)  Any  other  factor  that  the  taxpayer 
claims  bears  on  economic  hardship  and 
brings  to  the  attention  of  the  district 
director. 

In  addition,  in  order  to  obtain  a  release 
of  a  levy  under  this  subparagraph,  the 
taxpayer  must  act  in  good  faith. 
Examples  of  failure  to  act  in  good  faith 
include,  but  are  not  limited  to,  falsifying 
fmancial  information,  inflating  actual 
expenses  or  costs,  or  failing  to  make  full 
disclosure  of  assets. 

(5)  Fair  market  value  exceeds 
liability.  The  fair  market  value  of  the 
property  exceeds  the  liability  for  which 
the  levy  was  made  and  release  of  the 
levy  on  a  part  of  the  property  can  be 
made  without  l^indering  the  collection  of 
the  liabihty. 

(c)  Request  for  release  of  levy — (1) 
Information  to  be  submitted  by 
taxpayer.  A  taxpayer  who  wishes  to 
obtain  a  release  of  a  levy  shall  submit  a 
request  for  release  in  writing  or  by 
telephone  to  the  district  director  for  the 
Internal  Revenue  district  in  which  the 
levy  was  made.  The  taxpayer  making 
the  request  shall  provide  the  following 
information: 

(i)  The  name,  address,  and  taxpayer 
identification  number  of  the  taxpayer; 

(ii)  A  description  of  the  property 
levied  upon; 

(iii)  The  type  of  tax  and  the  period  for 
which  the  tax  is  due; 

(iv)  The  date  of  the  levy  and  the 
originating  Internal  Revenue  district,  if 
known:  and 

(v)  A  statement  of  the  grounds  upon 
which  the  request  for  release  of  the  levy 
is  based. 

(2)  Time  for  submission.  Except  in 
extraordinary  circumstances,  a  request 
for  release  of  a  levy  must  be  made  more 
than  five  days  prior  to  a  scheduled  sale 
of  the  property  to  which  the  levy  relates. 

(3)  Determination  by  district  director. 
The  district  director  shall  promptly 
make  such  determination,  generally 
within  30  days. 


(4)  Notification  to  taxpayer  of 
determination.  The  district  director  shall 
promptly  notify  the  taxpayer  if  the  levy 
is  released.  If  the  district  director 
determines  that  none  of  the  conditions 
requiring  release  of  the  levy  exist,  the 
district  director  shall  promptly  notify  the 
taxpayer  of  the  decision  not  to  release 
the  levy  and  the  reason  why  the  levy  is 
not  being  released. 

(d)  Expedited  determination  with 
respect  to  certain  business  property — (1) 
General  procedure.  If  a  levy  is  made  on 
essential  business  property  as  is 
described  in  paragraph  (d)(2)  of  this 
section,  the  taxpayer  may  obtain  an 
expedited  determination  of  whether  any 
of  the  conditions  requiring  release  of  the 
levy  exist.  In  order  to  obtain  such  an 
expedited  determination,  the  taxpayer 
must  submit,  within  the  time  frame 
specified  in  paragraph  (c)(2)  of  this 
section,  the  information  required  in 
paragraph  (c)(1)  of  this  section  and 
include  with  the  information  an 
explanation  of  why  the  property  levied 
upon  qualifies  for  an  expedited 
determination  of  whether  a  condition 
requiring  release  of  the  levy  exists.  The 
district  director  shall  make  such  a 
determination  by  the  later  of  10  business 
days  from  the  time  the  district  director 
receives  the  request  for  release,  or  10 
business  days  from  the  time  the  district 
director  receives  any  necessary 
supporting  documentation. 

(2)  Term  defined.  For  purposes  of  this 
section,  the  term  "essential  business 
property"  means  tangible  personal 
property  used  in  carrying  on  the  trade  or 
business  of  the  taxpayer  which  when 
levied  upon  prevents  the  taxpayer  from 
continuing  to  carry  on  the  trade  or 
business. 

(3)  Seizure  of  perishable  goods.  The 
provisions  of  this  paragraph.do  not 
apply  in  the  case  of  a  seizure  of 
perishable  goods.  Such  seizures  are 
governed  by  the  provisions  of  section 
6336  and  §  301.6336-1. 

(e)  Effect  of  a  release  of  levy.  If 
property  has  not  yet  been  surrendered 
to  the  district  director  in  response  to  a 
levy,  a  release  of  the  levy  under  section 
6343(a)  will  relieve  the  possessor  of  any 
obligation  to  surrender  the  property. 
Otherwise,  a  release  of  a  levy  under 
section  6343(a)  will  cause  the  property 
to  be  returned  to  the  custody  of  the 
person  or  persons  legally  entitled 
thereto.  The  release  of  a  levy  on  any 
property  under  this  section  shall  not 
prevent  any  subsequent  levy  on  the 
property.  Section  301.6343-3,  dealing 
with  return  of  wrongfully  levied  upon 
property,  is  subject  to  section  6402 
which,  in  the  absence  of  an 
overpayment,  prohibits  the  Service  from 
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refunding  a  payment  of  money  that  has 
been  deposited  in  the  Treasury  and 
credited  to  the  taxpayer's  Hability. 
(f)  Effective  date.  This  section  is 
effective  with  respect  to  levies  made  on 
or  after  July  1. 1989. 

§301.6343-3    Return  of  wrongfully  levied 
upon  property. 

(a)  General  rule.  If  the  district  director 
determines  that  property  has  been 
wrongfully  levied  upon,  the  district 
director  may  return: 

(1)  The  specific  property  levied  upon; 

(2)  An  amount  of  money  equal  to  the 
amount  of  money  levied  upon;  or 

(3)  An  amount  of  money  equal  to  the 
amount  of  money  received  by  the  United 
States  from  a  sale  of  the  property.  If  the 
United  States  is  in  possession  of  specific 
property,  the  property  may  be  returned 
at  any  time.  An  amount  equal  to  the 
amount  of  money  levied  upon  or 
received  from  a  sale  of  the  property  may 
be  returned  at  any  time  before  the 
expiration  of  9  months  from  the  date  of 
the  levy.  When  a  request  described  in 
paragraph  (b)  of  this  section  is  filed  for 
the  return  of  property  before  the 
expiration  of  9  months  from  the  date  of 
levy,  an  amount  of  money  may  be 
returned  after  a  reasonable  period  of 
time  subsequent  to  the  expiration  of  the 
9-monfh  period  if  necessary  for  the 
investigation  and  processing  of  such 
request.  In  cases  where  money  is 
specifically  identifiable,  as  in  the  case  of 
a  coin  collection  which  may  be  worth 
substantially  more  than  its  face  value, 
the  money  will  be  treated  as  specific 
property  and,  whenever  possible,  this 
specific  property  will  be  returned.  For 
purposes  of  paragraph  (a)(3)  of  this 
section,  if  property  is  declared 
purchased  by  the  United  States  at  a  sale 
pursuant  to  section  6335(e),  the  United 
States  is  treated  as  having  received  an 
amount  of  money  equal  to  the  minimum 
price  determined  by  the  district  director 
before  the  sale  or,  if  larger,  the  amount 
received  by  the  United  States  from  the 
resale  of  the  property. 

(b)  Request  for  return  of  property.  A 
written  request  for  the  return  of  property 
wrongfully  levied  upon  shall  be 
addressed  to  the  district  director 
(marked  for  the  attention  of  the  Chief, 
Special  Procedures  Staff)  for  the  Internal 
Revenue  district  in  which  the  levy  was 
made.  The  written  request  shall  contain 
the  following  information: 

(1)  The  name  and  address  of  the 
person  submitting  the  request; 

(2)  A  detailed  description  of  the 
property  levied  upon: 


(3)  A  description  of  the  claimant's 
basis  for  claiming  an  interest  in  the 
property  levied  upon;  and 

(4)  The  name  and  address  of  the 
taxpayer,  the  originating  Internal 
Revenue  district,  and  the  date  of  the 
levy  as  shown  on  the  Notice  of  Levy,  or 
Levy,  or,  in  lieu  thereof,  a  statement  of 
the  reasons  why  such  information 
cannot  be  furnished. 

(c)  Inadequate  request.  A  request  for 
the  return  of  property  wrongfully  levied 
upon  shall  not  be  considered  adequate 
unless  it  is  a  written  request  containing 
the  information  required  by  paragraph 
(b)  of  this  section.  However,  unless  a 
notification  is  mailed  by  the  district 
director  to  the  claimant  within  30  days 
of  receipt  of  the  request  to  inform  the 
claimant  of  the  inadequacies,  any 
written  request  shall  be  considered 
adequate.  If  the  district  director  timely 
notifies  the  claimant  of  the  inadequacies 
of  his  request,  the  claimant  shall  have  30 
days  from  the  receipt  of  the  notification 
of  inadequacy  to  supply  in  writing  any 
omitted  information.  Where  the  omitted 
information  is  so  supplied  within  the  30- 
day  period,  the  request  shall  be 
considered  to  be  adequate  from  the  time 
the  original  request  was  made  for 
purposes  of  determining  the  applicable 
period  of  limitation  upon  suit  under 
section  6532(c). 

(d)  Payment  of  interest.  Interest  shall 
only  be  allowed  for  levies  made  on  or 
after  December  29. 1979,  and  shall  be 
paid  at  the  rate  established  by  section 
6621  through  December  31, 1986,  and  at 
the  overpayment  rate  established  under 
section  6621  for  periods  after  December 
31. 1986— 

(1)  In  the  case  of  money  returned 
under  paragraph  (a)(2)  of  this  section, 
from  the  date  the  district  director 
received  the  money  to  a  date  (to  be 
determined  by  the  district  director) 
preceding  the  date  of  return  by  not  more 
than  30  days,  or 

(2)  In  the  case  of  money  returned 
under  paragraph  (a)(3)  of  this  section, 
from  the  date  of  the  sale  of  the  property 
to  a  date  (to  be  determined  by  the 
district  director)  preceding  the  date  of 
return  by  not  more  than  30  days. 

(e)  Effective  date.  This  section  is 
effective  as  of  January  1, 1955. 

Michael  J.  Murphy, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  91-24661  Filed  10-15-91:  8:45  am] 

BILUNO  COOC  4(30-01-« 


26  CFR  Part  301 

[GL-720-88;  GL-175-89] 

RIN  1545-AM72;  1545-AN48 

Effect  of  Honoring  Levy;  Authority  to 
Release  Levy  and  Return  Property; 
Hearing 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  effect  of 
honoring  an  Internal  Revenue  Service 
levy,  and  the  authority  to  release  a  levy 
and  to  return  property. 

DATES:  The  public  hearing  will  be  held 
on  Thursday,  November  21, 1991, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Thursday,  November  7, 
1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW..  Washington.  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
Franklin  Station.  Attn:  CC:CORP:T:R. 
(GL-720-88;  and/or  GL-175-89).  room 
5228,  Washington,  DC.  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate). 
202-377-9236  or  (202)  566-3935  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  regarding  the  effect  of 
honoring  an  Internal  Revenue  Service 
levy  under  section  6332;  and  the 
authority  to  release  a  levy  and  to  return 
property  under  section  6343.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 
The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
November  7. 1991.  an  outline  of  the  oral 
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comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Infernal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

[FR  Doc.  91-24659  Filed  10-15-91;  8:45  am) 

BiaiNO  CODE  a3(M)1-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  SMrface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701  and  785 
RIN  1029-AB45 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Definitions;  Requirements 
for  Permits  and  Permit  Processing; 
Requirements  for  Permit  for  Special 
Categories  of  Mining;  Coal  Preparation 
Plants;  Performance  Standards 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  extension  of 
public  comment  period. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  Department  of  the  Interior  (DOI) 
extends  until  November  25, 1991.  the 
public  comment  period  on  the  proposed 
rule  published  in  the  September  25, 1991. 
Federal  Register.  The  proposed  rule 
would  amend  OSM's  permanent 
program  regulations  by  revising  the 
definition  of  "previously  mined  area" 
and  by  clarifying  the  requirements 
governing  off-site  coal  preparation 
plants. 

DATES:  OSM  will  accept  written 
comments  on  the  proposed  rule  until  5 
p.m.  loca  time  on  November  25, 1991. 


ADDRESSES:  Written  comments  may  be 
hand-delivered  to:  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Administrative  Record,  room  5131-L, 
1100  L  Street,  NW.,  Washington.  DC:  or 
mailed  to:  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Department  of 
the  Interior,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Hudak.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Department  of  the  Interior,  1951 
Constitution  Avenue.  NW..  Washington, 
DC  20240;  Telephone:  (202)  208-2700. 

SUPPLEMENTARY  INFORMATION:  OSM 

published  a  proposed  rule  on  September 
25, 1991,  that  would  amend  its 
permanent  program  regulations  by 
revising  the  definition  of  "previously 
mined  area"  and  by  clarifying  the 
requirements  governing  off-site  coal 
preparation  plants  (56  FR  48714).  OSM 
took  this  action  as  a  result  of  two  U.S. 
District  Court  decisions  affecting  OSM's 
permanent  program  regulations. 
Specifically,  OSM  proposed  to  revise  the 
definition  of  "previously  mined  area"  at 
30  CFR  701.5  to  include  only  those  lands 
affected  by  surface  coal  mining 
operations  prior  to  August  3. 1977.  the 
date  of  enactment  of  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA). 
that  have  not  been  reclaimed  to  the 
performance  standards  of  30  CFR 
chapter  VII.  OSM  also  proposed  to 
clarify  that  geographic  proximity  should 
not  be  the  decisive  factor  in  determining 
whether  or  not  an  off-site  coal 
preparation  plant  operates  in  connection 
with  a  mine  and  is  thus  subject  to 
regulation  under  SMCRA.  OSM  also 
sought  public  comment  on  the 
appropriateness  of  removing  proximity 
as  a  factor  in  making  such 
determinations. 

The  comment  period  for  the  proposed 
rule  was  scheduled  to  close  on  October 
25. 1991.  In  response  to  a  request  for 
more  time  to  submit  public  comments  on 
this  proposal.  OSM  is  extending  the 
comment  period  by  30  days.  Comments 
will  now  be  accepted  until  5  p.m.  local 
time  on  November  25, 1991. 

Dated:  October  9, 1991. 

Brent  Wahlquist, 

Assistant  Director,  Reclamation  and 
Regulatory  Policy,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

[re  Doc.  91-24822  Filed  10-15-91:  8:45  amj 
WLUNQ  COOC  4310-OS-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AE46 

Veterans  Education;  The  Veterans 
Education  and  Employment 
Amendments  of  1989  and  Dependents' 
Educational  Assistance 

agency:  Department  of  Veterans 
Affairs. 

action:  Proposed  regulations. 

summary:  The  Veterans  Education  and 
Employment  Amendments  of  1989 
contain  several  provisions  which  affect 
Dependents'  Educational  Assistance. 
These  include  an  increase  in  the  amount 
of  the  monthly  benefit  and  authorization 
for  Dependents'  Educational  Assistance 
recipients  to  participate  in  the 
Department  of  Veterans  Affairs  (VA's) 
work-study  program.  In  addition,  there 
are  several  provisions  which  affect  more 
than  one  of  the  other  educational 
programs  which  VA  administers.  These 
include  changes  in  the  way  a  student's 
enrollment  is  measured  and  inclusion  of 
flight  training  in  both  the  Montgomery 
GI  Bill— Active  Duty  and  the 
Montgomery  GI  Bill — Selected  Reserve. 
This  proposal  will  acquaint  the  public 
with  the  way  in  which  VA  intends  to 
implement  these  provisions  of  law. 

DATES:  Comments  must  be  received  on 
or  before  November  15. 1991.  Comments 
will  be  available  for  public  inspection 
until  November  25. 1991.  VA  proposes 
making  these  amended  regulations 
effective  retroactively  on  the  same  date 
as  the  provisions  of  law  they  implement. 
Consequently.  VA  proposes  to  make  the 
amendments  to  Si  21.3045.  21.3046. 
21.3333  and  21.4137  retroactively 
effective  on  January  1. 1990.  VA 
proposes  to  make  the  new  section. 
§  21.3145  retroactively  effective  on  May 
1. 1990.  VA  proposes  to  make  the 
amendments  to  S!  21.4201  and  21.4263 
retroactively  effective  on  September  30, 
1990.  VA  proposes  to  make  all  other 
amendments  to  the  regulations  included 
in  this  proposal  retroactively  effective 
on  December  18. 1989. 

ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue  NW..  Washington.  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
170  of  the  above  address  between  the 
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hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Friday  (except  holidays)  until 
November  25, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

June  C.  Schaeffer,  Assistant  Director  for 
Education  Policy  and  Program 
Administration.  Education  Service. 
Veterans  Benefits  Administration.  (202) 
233-2092. 

SUPPLEMENTARY  INFORMATION:  The 
Veterans  Education  and  Employment 
Amendments  of  1989  (Pub.  L.  101-237) 
contain  provisions  which  affect 
Dependents'  Educational  Assistance. 
These  include  an  increase  in  recipients' 
monthly  benefits  and  inclusion  of  work- 
study  in  this  program.  In  addition,  there 
are  provisions  which  affect  more  than 
one  program  such  as  including  flight 
training  in  the  Montgomery  GI  Bill — 
Active  Duty  and  the  Montgomery  GI 
Bill — Selected  Reserve.  Regulations 
must  be  amended  so  that  they  agree 
with  the  new  provisions  of  law. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  EO.  12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovabon.  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  amended 
regulations,  therefore,  are  exempt  from  . 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  most  of  the  amendments  to 
these  regulations  affect  only  individuals. 
The  amendments  to  §  21.4263  will  affect 
flight  schools  which  wish  to  have  their 
flight  courses  approved  for  VA  training. 
Some  flight  schools  would  qualify  as 
small  entities.  However,  these  amended 
regulations  are  required  by  amendments 
to  the  provisions  of  law  upon  which  they 
are  based.  They  will  not.  of  themselves, 
have  a  significant  economic  impact  on 
small  entities,  i.e.,  small  businesses, 
small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

VA  finds  that  good  cause  exists  for 


making  the  amendments  to  §§  21.3045. 
21.3046  and  21.3333  and  21.4137,  like  the 
provision  of  law  they  implement, 
retroactively  effective  on  January  1. 
1990.  VA  finds  that  good  cause  exists  for 
making  the  proposed  new  section 
S  21.3145,  like  the  provisions  of  law  it 
implements,  retroactively  effective  on 
May  1. 1990.  VA  finds  that  good  cause 
exists  for  making  the  amendments  to 
§§  21.4201  and  21.4263,  like  the 
provisions  of  law  they  implement, 
retroactively  effective  on  September  30, 
1990.  VA  finds  that  good  cause  exists  for 
making  the  effective  dates  for  all  other 
amendments  in  this  proposal,  like  the 
provisions  of  law  they  implement, 
retroactively  effective  on  December  18. 
1989.  These  provisions  are  intended  to 
achieve  a  benefit  for  the  individual.  The 
maximum  benefits  intended  in  the 
legislation  will  be  achieved  through 
prompt  implementation.  Hence,  a 
delayed  effective  date  would  be 
contrary  to  statutory  design;  would 
complicate  administration  of  these 
provisions  of  law;  and  might  result  in 
the  denial  of  a  benefit  to  someone  who 
is  entitled  to  it. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  these  regulations  are  64.117. 
64.124  and  12.609. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  3. 1991. 
Edward  |.  Derwinski, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  21  is  proposed  to 
be  amended  as  follows: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

1.  The  authority  citation  for  part  21. 
subpart  C  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  2ia  1700-1766. 

lA.  In  §  21.3022.  paragraphs  (g)  and 
(h)  are  revised  and  paragraph  (i)  is 
added  and  the  authority  citation  for  the 
section  is  revised  to  read  as  follows: 

§21.3022    Nonduplication — program* 
administered  by  VA. 

***** 

(g)  Section  903  of  the  Department  of 
Defense  Authorization  Act.  1981. 

(h)  The  Hostage  Relief  Act  of  1980. 
and 

(i)  The  Omnibus  Diplomatic  Security 
and  Antiterrorism  Act  of  1986. 


(Authority:  38  U.S.C.  1781) 

2.  Section  21.3045  is  amended  by 
revising  paragraphs  (g)(7)  and  (8); 
paragraph  (g)(9)  is  added  to  read  as 
follows: 

§  21.3045    Entittem«nt  cttarges. 

«        *        •        •        « 

(g)  Entitlement  chaise  for 
correspondence  courses.  *  *  * 

(7)  $342  paid  after  December  31. 1980. 
and  before  October  1, 1984, 

(8)  $376  paid  after  September  30,-1984 
and  before  January  1, 1990,  and 

(9)  $404  paid  after  December  31, 1989. 

***** 

3.  In  §  21.3046  paragraph  (d)(4)(ii)  is 
revised  to  read  as  follows: 

§  2 1 .3046    Periods  of  eligibility;  spouses 
and  surviving  spouses. 

*        «        «        *        * 

(d)  Extension  to  ending  date.   *  *  • 
(4)  •  *  • 

(ii)  The  total  additional  amount  of 
instruction  that  $1,131  will  provide. 

***** 

4.  A  center  heading  and  §  21.3145  are 
added  to  read  as  follows: 

Payments 

§  21.3145    Woric-study  aHowane*. 

(a)  Eligibility.  An  eligible  person  is 
eligible  to  receive  a  work-study 
allowance  when — 

(1)  The  eligible  person  is  pursuing  a 
program  of  education  on  at  least  a  three- 
quarter-time  basis, 

(2)  The  eligible  person  is  pursuing  a 
program  of  education  in  a  State,  and 

(3)  The  eligible  person  is  not  pursuing 
a  program  of  special  restorative  training. 

(Autiiority:  38  U.S.C.  1737) 

(b)  Selection  criteria.  When  feasible 
VA  will  give  priority  in  selection  for  this 
allowance  to  veterans  with  service- 
connected  disabilities  rated  at  30 
percent  or  more.  VA  shall  consider  the 
following  additional  selection  criteria: 

(1)  Need  of  the  eligible  person  to 
augment  his  or  her  dependents' 
educational  assistance: 

(2)  Availability  to  the  eligible  person 
of  transportation  to  the  place  where  his 
or  her  services  are  to  be  performed; 

(3)  Motivation  of  the  eligible  person; 
and 

(4)  Compatibility  of  the  work 
assignment  to  the  eligible  person's 
physical  condition. 

(Authority:  38  U.S.C.  1685. 1737) 

(c)  Utilization.  Work-study  services 
may  be  utilized  in  connection  with — 

(1)  Outreach  services  programs  as 
carried  out  under  the  supervision  of  a 
VA  employee; 


Federal  Register  /  Vol.  56,  No.  200  /  Wednesday.  October  16.  1991  /  Proposed  Rules  51863. 


(2)  Preparation  and  processing  of 
necessary  papers  and  other  documents 
at  educational  institutions  or  regional 
offices  or  facilities  of  VA; 

(3)  Hospital  and  domiciliary  care  and 
medical  treatment  at  VA  facilities;  and 

(4)  Anv  other  appropriate  activity  of 
VA.  1 1 

[Authority:  38  U.S.C.  1685, 1737) 

(d)  Rate  of  payment.  (1)  In  return  for 
the  eligible  person's  agreement  to 
perform  services  for  VA  totaling  25 
hours  times  the  number  of  weeks 
contained  in  the  eligible  person's 
enrollment  period.  VA  will  pay  an 
allowance  in  an  amount  equal  to  the 
higher  of — 

(i)  The  hourly  minimum  wage  in  effect 
under  section  6(a)  of  the  Fair  Labor 
Standards  Act  of  1938  times  the  number 
of  hours  the  eligible  person  has  agreed 
to  work,  or 

(ii)  The  hourly  minimum  wage  under 
comparable  law  of  the  State  in  which 
the  services  are  to  be  performed  times 
the  number  of  hours  the  eligible  person 
has  agreed  to  work. 

(2)  VA  will  pay  proportionately  less  to 
eligible  persons  who  agree  to  perform  a 
lesser  number  of  hours  of  services. 

(Authority:  38  U.S.C.  1685. 1737) 

(e)  Payment  in  advance.  VA  will  pay 
in  advance  an  amount  equal  to  40 
percent  of  the  total  amount  payable 
under  the  contract. 

(Authority:  38  U.S.C.  1685. 1737) 

(f)  Eligible  person  reduces  rate  of 
training.  In  the  event  the  eligible  person 
reduces  his  or  her  training  to  less  than 
three-quarter  time  before  completing  an 
agreement,  the  eligible  person,  with  the 
approval  of  the  Director  of  the  VA  field 
station,  or  designee,  may  be  permitted  to 
complete  the  portions  of  an  agreement 
in  the  same  or  immediately  following 
term,  quarter  or  semester  in  which  the 
eligible  person  ceases  to  be  a  three- 
quarter-time  student. 

(Authority:  38  U.S.C.  1685, 1737) 

(g)  Eligible  person  terminates 
training.  (1)  If  the  eligible  person 
terminates  all  training  before  completing 
an  agreement,  the  Director  of  the  VA 
field  station  or  designee — 

(i)  May  permit  him  or  her  to  complete 
the  portion  of  the  agreement  represented 
by  the  money  VA  has  advanced  the 
eligible  person  for  which  he  or  she  has 
performed  no  service,  but 

(ii)  Will  not  permit  him  or  her  to 
complete  that  portion  of  an  agreement 
for  which  no  advance  has  been  made. 

(2)  The  eligible  person  must  complete 
the  portion  of  an  agreement  in  the  same 
3r  immediately  following  term,  quarter 


or  semester  in  which  the  eligible  person 
terminates  training. 

(Authority:  38  U.S.C.  1685, 1737) 

(h)  Indebtedness  for  unperformed 
service.  (1)  If  the  eligible  person  has 
received  an  advance  for  hours  of 
unperformed  service,  and  VA  has 
evidence  that  he  or  she  does  not  intend 
to  perform  that  service,  the  advance — 

(i)  Will  be  a  debt  due  the  United 
States,  and 

(ii)  Will  be  subject  to  recovery  the 
same  as  any  other  debt  due  the  United 
States. 

(2)  The  amount  of  indebtedness  for 
each  hour  of  unperformed  service  shall 
equal  the  hourly  wage  that  formed  the 
basis  for  the  contract. 

(Authority:  38  U.S.C.  1685, 1737) 

(i)  Survey.  VA  will  conduct  an  armual 
survey  of  its  regional  offices  to 
determine  the  number  of  eligible  persons 
whose  services  can  be  utilized 
effectively. 

(Authority:  38  U.S.C.  1635. 1737) 

5.  Section  21.3333  is  amended  by 
revising  paragraph  (a)  and  adding  its 
authority  citation,  paragraph  (b](l]  is 
revised  to  read  as  follows: 

§21^33    Rates. 

(a)  Rates.  Special  training  allowance 
is  payable  at  the  following  monthly  rate 
effective  January  1. 1990  except  as 
provided  in  paragraph  (c)  of  this  section. 


Courso 

IUlontf)ly 

Accelerated 

rate 

charges 

Special 

$404 

If  costs  for  tuition 

Restorative 

and  fees 

Training. 

average  in 
excess  of  $127 
per  montn,  rate 
may  be 
increased  by 
such  amount  in 
excess  of  $127. 

(Authority:  38  U.S.C.  1742) 

(b)  Accelerated  charges.  (1)  Effective 
January  1. 1990  VA  may  pay  the 
additional  monthly  rate  if  the  parent  or 
guardian  concurs  in  having  the  eligible 
child's  period  of  entitlement  reduced  by 
1  day  for  each  $13.46  that  the  special 
training  allowance  exceeds  the  basic 
monthly  rate  of  $404. 
***** 

6.  The  authority  citation  for  part  21. 
subpart  D  continues  to  read  as  follows: 

Authority:  38  U.S.C.  210. 

6A.  In  S  21.4020  paragraphs  (a)  (6]  and 
(7)  are  revised  and  paragraph  (a)(8)  is 
added  to  read  as  follows: 


§  21.4020    Two  or  mor*  program*. 

(a)  Limit  on  training  under  two  or 
more  programs.   '  '  * 

(6)  Section  903  of  the  Department  of 
Defense  Authorization  Act,  1981, 

(7)  The  Hostage  Relief  Act  of  1980, 
and 

(8)  The  Omnibus  Diplomatic  Security 
and  Antiterrorism  Act  of  1986. 
***** 

7.  In  §  21.4022  paragraphs  (a)(7) 
through  (a)(9)  and  the  authority  citation 
for  paragraph  (a)  are  revised  to  read  as 
follows: 

9  21.4022    Nonduplicatton— programs 
admlnistSTMl  by  VA. 

(&]  Election.  *  *  • 

(7)  Section  903  of  the  Department  of 
Defense  Authorization  Act,  1981 

(8)  The  Hostage  ReHef  Act  of  1980,  or 

(9)  The  Omnibus  Diplomatic  Security 
and  Antiterrorism  Act  of  1986. 

(Authority:  38  U.S.C  1781) 

***** 

8.  In  S  21.4135  paragraph  (g)  is  revised, 
and  its  authority  citation  is  added  to 
read  as  follows: 

S  21.4135    Discontinuanc*  dates. 
***** 

(g)  Unsatisfactory  progress,  conduct 
or  attendance  §  21.4277.  The  date  the 
veteran's  or  eligible  person's  enrollment 
is  discontinued  by  the  school  or-the  date 
determined  under  S  21.4277,  whichever 
is  earlier. 

(Authority;  38  U.S.C.  1674, 1724) 

**.**• 

9.  In  S  21.4136  paragraph  (e)  the 
introductory  text  is  revised  and  its 
authority  is  added  at  the  end  of  the  table 
to  read  as  follows: 

§21.4136    Rates;  educatiofwl  assistanca 
allowance;  38  U.  S.  C.  chapter  34. 

***** 

(e)  Excessive  absences.  Other  than  for 
apprenticeships  and  on-job  training, 
when  enrollment  is  in  a  course  which 
does  not  lead  to  a  standard  college 
degree,  absences  which  occur  before 
December  18, 1989.  and  which  exceed 
the  maximum  number  allowable  will 
cause  a  reduction  in  the  education 
assistance  allowance  payable  for  the 
month  in  which  such  absences  occurred. 
The  rate  of  reduction  will  be  determined 
by  the  following  table: 
***** 

(Authority:  38  U.S.C.  17aD(a)) 

-***** 

10.  In  S  21.4137.  paragraph  (a)  and  the 
authority  citation  following  its  chart  are 
revised  to  read  as  follows: 
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§21.4137    Rates;  educational  assistanc* 
allowance — 33  U.S.C.  chapter  35. 

(a)  Rates.  Educational  assistance 
allowance  is  payable  at  the  following 
rates  effective  January  1. 1990. 


Typeo(  courses 


InsUtutkXMl: 

Full  time 

v.  time _ 

V4  time „.. 

Less  than  H  but  more 

than  V*  time  >. 
V4  time  Of  less' 

Cooperative  (other  than 
farm  cooperative)  (tu« 
time  only). 

Apprentice  or  On-Job 
(fuU  time  only)  ■ 
Payment  designated 
Training  Assistance 
Allowafv^ 

1st  6  months 

2nd  6  months. 

3rd  6  months 

4th  6  months 

Farm  Cooperative: 

Full  time _ 

%  lime 

V4  time 

Correspondertce 


Montt>ly  rate 


$404. 
304. 
202. 
20Z 

101. 
327 


294. 
220. 
146. 
73. 

327. 
245. 

163. 

55  percent  of  ttie 
established  charge  for 
ttie  number  of  lessons 
completed  by  the 
eligMe  spouse  or 
sun/iving  spouse  and 
service  by  ttie 
school  '—Allowance 
paid  quarterly. 


'  See  footnote  5  of  §  21  4270(c)  of  this  part  for 
measurement  of  full  time  and  paragraph  (f)  of  thjs 
section  for  proportionate  reduction  m  award  for  com- 
pletion of  less  tnan  120  hours  per  month. 

'  Established  chafge  means  ttie  charge  for  the 
course  or  courses  determined  on  ttie  basis  of  trie 
lowest  extended  time  payment  plan  offered  by  ttie 
institution  and  approved  by  ttie  appropnate  State 
approving  agency  or  the  actual  cost  for  the  eKgibte 
spouse  or  survrving  spouse  whichever  is  the  lesser. 
Ehoibie  spouses  or  survivinq  spouses  who  enroll 
before  Septemtw  2,  1980  will  receive  90  percent  of 
ttie  estat>lished  charges,  provided  ttie  student  re- 
mains continuously  enrolled  m  his  or  her  program. 
Those  spouses  and  surviving  spouses  wtw  are  not 
entitled  to  receive  90  percent  of  ttie  estatihshed 
charges  will  receive  70  percent  of  the  established 
charges  for  all  lessons  they  complete  and  submit  to 
ttie  educational  institution  before  October  1,  1961. 
VA  considers  the  cont»iuity  of  an  enrollment  broken 
wtien  ttiere  are  more  than  6  months  between  the 
servicing  of  lessons,  (Pub.  L.  97-35.  section 
2004(b)). 

'  If  an  eligible  person  under  ctiapter  35  receiving 
benefits  urxier  paragraph  (n)  of  this  section  com- 
pletes his  or  her  program  before  the  designated 
completion  time,  hts  or  her  award  will  be  recomputed 
to  permit  payment  of  turtwn  and  fees  not  to  exceed 
S202  or  $101  as  appropriate,  per  month,  it  the 
maximum  aUowarx»  is  not  mitiaUy  auttiohzed. 

(Authority:  38  U.S.C  1732. 1788) 


11.  In  S  21.4200  paragraphs  (g)  (1)  and 
(2)  and  the  authority  citation  for 
paragraph  (g)  are  revised  to  read  as 
follows: 

§21.4200    DeflnitkMW. 
•        •        •        *        • 

(g)  Standard  class  session.  •  *  • 
(1)  For  enrollments  and  reenrollments 
which  begin  befoi^  May  20. 1968,  a 


standard  class  session  is  not  less  than  1 
hour  (or  50-minute  period)  of  academic 
instruction,  2  hours  of  laboratory 
instruction,  or  3  hours  (or,  effective 
December  18, 1989,  three  50-minute 
periods)  of  workshop  training. 

(2)  For  enrollments  and  reenrollments 
which  begin  after  May  19, 1968,  a 
standard  class  session  is  not  less  than  1 
hour  (or  50-minute  period)  of  academic 
instruction.  2  hours  (or  two  50-minute 
periods)  of  laboratory  instruction,  or  3 
hours  (or,  effective  December  18. 1989. 
three  50-minute  periods)  of  workshop 
training. 

(Authority:  38  U.S.C  1788(c)) 

*  •  •  *  4 

12.  In  §  21.4201  paragraphs  (e](3)(ii) 
(B)  and  (C)  are  revised,  and  paragraphs 
(e)(3)(ii)  (D)  and  (E)  are  added:  the 
authority  citation  for  paragraph  (e)  is 
added  to  read  as  follows: 

§  21.4201    Restrtctiona  on  enroOnwnt; 
percentage  of  students  receivtoig  financial 
support 

***** 

(e)  Computing  the  85-15  percent 
ratio.   •  •  • 

(3)  *  *  * 
(ii)  •  •  * 

(B)  For  solo  flying  hours  in  all  courses 
shall  be  excluded; 

(C)  For  preflight  briefings  and 
postflight  critiques  which  precede  or 
follow  solo  flying  hours  shall  be 
excluded: 

(D)  For  students  enrolled  in  courses 
approved  under  14  CFR  part  141,  (the 
FAA  regulations)  shall  be  actual  hours 
of  logged  instructional  flight  time  or 
charges;  and 

(E)  For  students  enrolled  in  courses 
not  approved  under  14  CFR  part  141. 
such  as  in  courses  for  navigator  or  flight 
engineer,  shall  include  ground  training 
time  in  addition  to  actual  logged 
instructional  flight  time  or  charges. 

(Authority:  38  U.S.C.  1673(d),  1434(d):  10 

U.S.C.  2136(c)) 

•         *         *         *         • 

13.  In  §  21.4203  the  introductory  text 
to  paragraph  (h)  and  its  authority 
citation  and  paragraph  (h)(2)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

§  21.4203    Reports— requirements. 

***** 

(h)  Unsatisfactory  progress,  conduct 
or  attendance.  At  times  the 
unsatisfactory  progress,  conduct  or 
attendance  of  a  veteran  or  eligible 
person  is  caused  by  or  results  in  his  or 
her  interruption  or  termination  of 
training.  If  this  occurs,  the  interruption 
or  termination  shall  be  reported  in 
accordance  with  paragraph  (d)  of  this 


section.  If  the  veteran  or  eligible  person 
continues  in  training  despite 
unsatisfactory  progress,  conduct,  or 
despite  having  failed  to  meet  the 
regularly  prescribed  standards  of 
attendance  at  the  school,  the  schoo> 
must  report  the  fact  of  his  or  her 
unsatisfactory  progress,  conduct  or 
attendance  to  VA  within  the  time  hmit 
allowed  by  paragraphs  (h)(1)  and  (2)  of 
this  section. 

(Authority:  38  U.S.C  1674. 1724) 
***** 

(2)  If  the  unsatisfactory  progress, 
conduct  or  attendance  of  the  veteran  or 
eligible  person  is  caused  by  any  factors 
other  than  the  grades  which  he  or  she 
receives,  the  school  shall  report  the 
unsatisfactory  progress,  conduct  or 
attendance  to  VA  in  time  for  VA  to 
receive  it  within  30  days  of  the  date  on 
which  the  progress,  conduct  or 
attendance  of  the  veteran  or  eligible 
person  becomes  unsatisfactory.  See  also 
§  21.4277. 

(Authority:  38  U.S.C.  1674, 1724) 

15.  In  §  21.4205  the  introductory  text  is 
revised;  paragraph  (a)  is  revised  and  its 
authority  citation  is  added;  the 
introductory  text  to  paragraph  (b)  is 
revised  and  its  authority  citation  is 
added;  paragraphs  (c)(l]  (i),  (ii),  (iii).  and 
(iv)  are  revised,  and  an  authority 
citation  is  added  to  the  end  of  paragraph 
(c)(1)  to  read  as  follows: 

§21.4205    Absences. 

Absences  which  occur  before 
December  18. 1989.  must  be  reported  on 
the  monthly  certification  of  pursuit  of  a 
course  which  does  not  lead  to  a 
standard  college  degree. 

(a)  General.  Absence  will  be  charged 
for  a  full  day  when  the  veteran  dr 
eligible  person  did  not  attend  any 
scheduled  class  on  any  day  that 
occurred  before  December  18. 1989. 
Tardiness  will  be  charged  when  the 
veteran  or  eligible  person  was  late  for 
the  start  of  the  school  day  that  occurred 
before  December  18, 1989.  A  partial  day 
of  absence  will  charged  for  any  period 
of  absence  during  or  at  the  end  of  a  day 
which  occurred  before  December  18. 
1989. 

(Authority:  38  U.aC  1780(a)) 

(b)  Maximum  allowable  absences.  VA 
will  determine  maximum  allowable 
absences  as  provided  in  this  paragraph 
only  for  all  absences  which  occur  before 
December  la  1969.  There  is  no  limit  on 
the  number  of  absences  which  the 
veteran  or  eligible  person  may  incur 
after  December  17, 1989;  however,  he  or 
she  must  meet  the  regularly  prescribed 
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standards  of  attendance  at  the  school  he 
or  she  is  attending. 

(Authority:  38  U.S.C  17a0(a)) 

•  •  *  *  * 

[c]  Reporting.  '  '  ' 

(1)  *  *  * 

(i)  Each  day  of  absence  from 
scheduled  attendance  before  December 
18. 1989— including  Saturday  and 
Sunday  if  classes  are  normally 
scheduled  for  those  days. 

(ii)  Days  before  December  18, 1989, 
when  the  school  is  closed  for  local  and 
school  holidays. 

(iii)  If  reported  enrollment  is  on  an 
ordinary  school  year  basis,  intervals 
between  terms,  quarters  or  semesters 
(no  interval  or  portion  of  an  interval 
need  be  reported  if  it  occurs  after 
December  17. 1989).  and 

(iv)  Days  of  nonattendance  in  a  farm 
cooperative  course  which  occur  during 
the  prescheduled  classroom  instruction 
and  occur  before  December  18. 1989. 

(Authority:  38  U.S.C  1780(a)) 

•  •  *  *  * 

15.  In  §  21.4251  paragraph  (a](6][iii)  is 
revised  and  its  authority  citation  is 
added  to  read  as  follows: 

§  21.4251    Period  of  operation  of  course. 

(a)GeneraL  '  '  ' 

(6)  *  *  * 

(iii)  Available  only  to  active  duty 
military  personnel  or  their  dependents 
or  both,  and  members  of  the  Selected 
Reserve  of  the  Ready  Reserve  eligible 
for  educational  assistance  under  chapter 
106.  Utle  10.  U.S.  Code,  and 

(Authority:  38  U.S.C.  1789(b)(6)(B))    ' 

•  •  •  *  * 

16.  In  §  21.4263  the  heading  and 
paragraphs  (a]  and  (b)  are  revised, 
authority  citations  for  paragraphs  (a) 
and  (b)  are  added;  paragraph  (c)  is 
removed;  paragraph  (d)  is  redesignated 
as  paragraph  (c)  and  it  and  its  authority 
citation  are  revised;  paragraph  (e)  is 
redesignated  as  paragraph  (d).  and 
newly  redesignated  paragraph  {d){3)  and 
the  authority  citation  to  newly 
redesignated  paragraph  (d)  are  revised; 
paragraph  (f)  is  redesignated  as 
paragraph  (e]  and  it  and  its  authority 
citation  are  revised;  paragraph  (g)  is 
redesignated  as  paragraph  (f)  and  it  and 
its  authority  citation  are  revised; 
paragraph  (h)  is  redesignated  as 
paragraph  (g)  and  newly  redesignated 
(g)(3)(vi)  (A).  (B).  (C).  (D).  (E).  (F)  and  the 
authority  citation  for  newly 
redesignated  paragraph  (g)  are  revised; 
paragraph  (i]  is  redesignated  as 
paragraph  (h)  and  it  and  its  authority 
citation  are  revised;  paragraph  (j)  is 
redesignated  as  paragraph  (i)  and  the 
newly  redesignated  introductory 


paragraph,  newly  redesignated 
paragraphs  (i)  (3)  and  (4)  are  revised 
and  their  authority  citations  are  added 
to  newly  redesignated  (i)  (3)  and  (4).  and 
newly  redesignated  paragraph  (i](5)  and 
its  authority  citation  are  removed; 
paragraph  (k)  is  redesignated  as 
paragraph  (j)  and  it  and  its  authority 
citation  are  revised:  and  paragraph  (1)  is 
redesignated  as  paragraph  (k)  to  read  as 
follows: 

§  21.4263    Flight  training— 38  U.S.C. 
cttapter  30  and  10  U.S.C.  chapter  106. 

(a)  Eligibility.  Veterans, 
servicemembers  and  reservists  who  are 
basically  eligible  to  receive  educational 
assistance  allowance  under  the 
provisions  of  either  chapter  30.  title  38 
United  States  Code,  or  chapter  106,  tide 
10.  United  States  Code,  may  receive 
educational  assistance  for  flight  training 
provided  that  the  individual  also: 

(1)  Possesses  a  valid  private  pilot's 
certificate,  except  for  flight  training 
under  paragraph  (b)(2]  of  this  section, 
but  if  the  individual  possesses  a  valid 
higher  license,  such  as  commercial 
pilot's  license,  he  or  she  will  be  deemed 
to  meet  this  requirement,  and 

(2)  Meets  the  medical  requirements  of 
a  commercial  pilot's  license,  except  the 
individual  training  in  a  course  specified 
under  paragraph  (b)(2)  of  this  section.  A 
student  pursuing  an  ATP  (Airline 
Transport  Pilot)  course  must  have  a 
first-class  medical  certificate.  Students 
training  in  a  course  specified  under 
paragraph  (b)(2)  of  this  section  shall 
possess  the  medical  certificate  required 
by  the  educational  institution  granting 
the  degree.  In  all  other  courses  at  least  a 
second-class  medical  certificate  is 
required.  The  certificate  shall  be 
approved  by  the  FAA  (Federal  Aviation 
Administration)  and  a  copy  shall  be 
maintained  by  the  school.  VA  will 
consider  any  benefits  paid  during  a 
period  after  a  medical  certificate  expires 
to  be  an  overpayment  subject  to 
recovery. 

(Authority:  38  U.S.C  1432(d).  10  U.S.C 
2136(c)) 

(b)  Objective — general.  Pursuit  of 
fiight  training  may  be  approved  if  the 
training  is: 

(1)  Generally  accepted  as  necessary 
for  the  attainment  of  a  recognized 
vocational  objective  in  the  field  of 
aviation,  or 

(2)  Given  by  an  educational  institution 
of  higher  learning  for  credit  toward  a 
standard  college  degree  which  the 
individual  is  pursuing. 

(Authority:  38  U.S.C.  1432(d);  10  U.S.a 
2136(c)) 

(c)  Optional  ratings.  Educational 
assistance  may  be  paid  for  glider,  free 


balloon  or  acrobatic  fiight  training 
leading  to  a  vocational  objective.  If  a 
veteran,  reservist  or  servicemember 
requests  a  commercial  pilot's  program  in 
gliders  or  free  balloons  in  order  to  add 
one  of  those  ratings  to  an  existing 
commercial  pilot's  certificate  or  wishes 
to  pursue  an  approved  special 
curriculum  in  aerobatics,  he  or  she  must 
establish  that  the  purpose  in  taking  the 
course  is  vocational  rather  than 
recreational  or  avocational.  Evidence 
submitted  by  the  student  may  include, 
but  is  not  limited  to,  statements  from  the 
fiight  school  or  from  a  prospective 
employer  of  the  student. 

(Authority:  38  U.S.C  1432(d);  10  U.S.C. 
2136(c)) 

(d)  Combined  flight  courses.  •  •  • 

(3)  If  the  school  does  not  include  oil  of 
the  instrument  training  in  the 
commercial  pilot's  course,  the  student, 
upon  completion  of  the  FAA  practical 
tests,  will  receive  a  commercial  pilot's 
certificate  with  cross-country  and  night- 
fiight  limitations.  The  separate 
instrument  course  of  reviled  appendix 
C,  title  14,  CFR,  part  141.  may  still  be 
approved  for  veterans,  reservists  and 
servicemembers  who  completed  the 
commercial  pilot's  course  under  old  title 
14.  CFR.  part  141  which  was  effective 
before  November  1, 1974.  or  who 
received  a  limited  commercial  pilot's 
certificate  under  revised  tide  14,  CFR. 
part  141. 

(Authority:  38  U.S.C  1432(d):  10  U.S.C 
2136(c)) 

(e)  Application.  An  individual 
applying  for  a  course  of  training 
consisting  exclusively  of  flight  training 
must  include  on  the  application  all 
courses  generally  accepted  as  necessary 
to  reach  the  objective  of  the  student. 
Although  more  than  one  course  may  be 
included  in  a  program,  the  courses  may 
be  taken  sequentially  only.  The 
applicant  must  complete  a  commercial 
pilot's  course  before  enrolling  in  any 
other  flight  course. 

(Authority:  38  U.S.C.  1432(d).  10  U.S.C. 
2136(c)) 

(f)  Prior  training.  (1)  A  flight  school 
must  grant  appropriate  credit  for  all 
previous  training  and  shorten  the 
veteran's,  reservist's  or  servicemember's 
flight  course  proportionately  for  VA 
purposes  even  when  an  FAA  regulation 
indicates  that  it  does  not  have  to  do  so. 
The  flight  school  to  which  the  veteran, 
reservist  or  servicemember  transfers 
will  determine  the  amount  of  credit  to 
be  granted. 

(2)  Although  the  law  does  not  define 
"appropriate  credit,"  a  pattern  of  not 
granting  adequate  credit  is  a  violation  of 
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38  U.S.C.  1775(b)  or  1776(c)(4).  If  any 
school  consistently  abuses  its  discretion 
in  this  respect,  VA  will  refer  the  matter 
to  the  appropriate  State  approving 
agency. 

(3)  An  eligible  veteran,  reservist  or 
servicemember  holding  a  commercial 
pilot's  certificate  (rotorcraft)  may  pursue 
training  to  qualify  for  a  general 
commercial  pilot's  certificate,  including 
fixed-wing  aircraft,  by  either  enrolling  in 
a  regular  commercial  pilot's  course 
(airplane)  or  in  the  special  add-on 
course  to  qualify  for  an  airplane  rating. 
If  he  or  she  enrolls  in  a  regular 
commercial  pilot's  course  (airplane),  the 
school  must  grant  appropriate  credit  and 
shorten  the  course  accordingly. 
Although  credit  is  granted,  this  method 
usually  requires  more  hours  and  is, 
therefore,  more  expensive  than  enrolling 
in  a  special  add-on  course  for  the  rating. 
In  a  like  manner,  a  person  with  a  fixed- 
wing  rating  may  pursue  training  to 
qualify  for  a  rotorcraft  rating.  If  a  school 
offers  an  approved  add-on  course  for 
commercial  pilots  in  which  an  eligible 
veteran,  servicemember  or  reservist  may 
enroll  to  reach  the  objective,  VA  will 
pay  educational  assistance  only  for  the 
less  expensive  alternative,  either  an 
enrollment  in  the  add-on  course  or  an 
enrollment  in  the  regular  course  after 
credit  is  allowed  for  prior  training. 

(4)  A  former  military  pilot  with  the 
equivalent  of  a  commercial  pilot's 
certificate  and  instrument  rating  may 
obtain  an  FAA  commercial  pilot's 
certificate  and  instrument  rating  without 
flight  examination  within  12  months 
after  release  from  active  duty  flying 
status.  If  he  or  she  does  not  apply  within 
the  12-month  period,  he  or  she  may 
need  refresher  training  before  taking  the 
flight  examination.  No  VA  benefits  may 
be  paid  for  any  such  refresher  training 
taken  within  the  12  months  immediately 
following  discharge,  since  the  person 
qualifies  for  the  commercial  pilot's 
certificate  and  instrument  rating  without 
a  flight  examination.  However,  such  a 
person  may  be  paid  for  refresher 
training  if  the  refresher  training  takes 
place  more  than  12  months  after 
discharge  and  meets  the  requirements  of 
paragraph  (f){4)(ii)  of  this  section. 

(i)  The  FAA  does  not  give  instructor 
and  ATP  ratings  on  the  basis  of  military 
experience  only,  but  requires  a  flight 
examination.  Therefore,  former  military 
pilots  may  be  enrolled  in  approved  flight 
instructor  and  ATP  training  courses,  for 
such  enrollment  is  not  considered 
refresher  training.  Flight  schools  must 
grant  appropriate  credit  to  former 
military  pilots. 

(ii)  A  veteran  or  reservist  who  held  an 
FAA  certificate  before  or  during  active 
duty  service  (such  certificate;  having 


been  canceled  or  surrendered)  may 
receive  educational  assistance  for 
refresher  training  to  again  qualify  for  the 
same  grade  certificate.  Such  refresher 
training  must  meet  the  requirement  of 
updating  the  veteran's  or  reservist's 
knowledge  and  skill  in  order  to  cope 
with  technological  advances  while  he  or 
she  was  on  active  duty  service,  and 
must  be  necessary  to  enable  the 
individual  to  pursue  an  approved 
program  of  education  (See 
§  21.7020(b)(26)(ii)).  The  veteran  or 
reservist  may  receive  the  equivalent  of 
the  number  of  months  of  educational 
assistance  necessary  for  the  veteran  to 
complete  the  course  which  will  qualify 
him  or  her  for  the  same  grade  certificate. 
A  reservist  is  not  eligible  for  refresher 
training  unless  he  or  she  has  had  prior 
active  duty. 

(Authority:  38  U.S.C.  1432(d)) 

(g)  Requirements  for  approval  •  •  • 
(3)  •  *  • 
(vi)  *  •  * 

(A)  A  copy  of  the  private  pilot's 
license  of  each  eligible  veteran, 
servicemember  or  reservist, 

(B)  Evidence  that  each  eligible 
veteran,  servicemember  or  reservist  has 
completed  any  prior  training  which  may 
be  a  prerequisite  for  the  course, 

(C)  A  copy  of  the  medical  certificate 
required  by  paragraph  (a)(2)  of  this 
section  for  the  course  being  pursued  by 
each  eligible  veteran,  servicemember  or 
reservist  as  well  as  copies  of  all  medical 
certificates  (expired  or  otherwise) 
needed  to  support  all  periods  of  prior 
instruction, 

(D)  Each  eligible  veteran's, 
servicemember's  or  reservist's  daily 
flight  log  or  copy  thereof, 

(E)  Each  eligible  veteran's, 
servicemember's  or  reservist's 
permanent  ground  school  record, 

(F)  A  progress  log  for  each  eligible 
veteran,  servicemember  or  reservist, 
***** 

(Authority:  38  U.S.C.  1432(d):  10  U.S.C. 
2136(c)) 

«         *         *  .       *         * 

(h)  Hourly  limitations.  A  flight  course 
approved  pursuant  to  paragraph  (g)(3)  of 
this  section  shall  be  approved  only  for 
those  hours  of  instruction  generally 
considered  necessary  for  a  student  to 
obtain  an  identified  vocational 
objective.  This  requirement  is  met  only 
if  the  number  of  hours  approved  does 
not  exceed  the  maximum  set  forth  in 
paragraphs  (h)  (1)  through  (3)  of  this 
section.  Flight  instruction  may  never  be 
substituted  for  ground  training. 

(Authority:  38  U.S.C.  1402. 1652(b):  10  U.S.C. 
2136(c]) 


(1)  Flight  instruction,  (i)  Except  as 
provided  in  paragraphs  (h)(l)(ii)  and 
(h)(4)  of  this  section,  the  maximum 
number  of  hours  of  flight  instruction 
which  may  be  approved  for  a  flight 
course  shall  not  exceed  the  lesser  of — 

(A)  The  number  of  hours  in  the  course 
outline  approved  by  the  FAA  exclusive 
of  solo  flying  hours,  or 

(B)  120%  of  the  minimum  number  of 
hours  required  for  the  course  as 
established  in  14  CFR  part  141  exclu<«iv«> 
of  solo  flying  hours.  No  solo  flying  hours 
may  be  approved. 

(ii)  If  a  school  has  obtained  from  the 
FAA  an  exemption  from  the 
requirements  of  14  CFR  parts  61  and  141 
for  a  course  because  the  course  requires 
the  use  of  flight  simulators,  the  number 
of  hours  of  flight  or  flight  simulator 
instruction  which  may  be  approved  in 
the  course  may  not  exceed  the  number 
of  hours  in  the  course  outline  approved 
by  the  FAA  exclusive  of  solo  flying 
hours. 

(Authority:  38  U.S.C.  1432(f);  10  U.S.C. 
2131(g)) 

(2)  Ground  school.  The  ground 
training  portion  of  a  flight  course  may 
include  two  forms  of  ground  training 
instruction,  ground  school  and  preflight 
briefings  and  postflight  critiques.  The 
minimum  hours  for  ground  training,  as 
specified  in  14  CFR  part  141,  appendixes 
C  through  H  refer  only  to  ground  school 
and  not  to  preflight  briefings  and 
postflight  critiques.  If  the  ground  school 
training  consists  of  units  using  kits 
containing  audiovisual  equipment, 
quizzes  and  examinations,  the  maximum 
number  of  units  approved  shall  not 
exceed  the  number  on  the  course  outline 
approved  by  the  FAA.  For  all  other 
ground  school  training,  the  number  of 
hours  of  training  shall  not  exceed  the 
number  of  hours  on  the  course  outline 
approved  by  the  FAA. 

(Authority:  38  U.S.C.  1434(d);  10  U.S.C. 
2136(c)) 

(3)  Preflight  briefings  and  postflight 
critiques.  Hours  spent  in  preflight 
briefings  and  postflight  critiques  need 
not  be  approved  by  the  FAA. 

(i)  If  these  hours  are  on  the  FAA- 
approved  outline,  the  maximum  number 
of  hours  of  preflight  briefings  and 
postflight  critiques  which  may  be 
approved  shall  not  exceed  the  number 
of  hours  on  the  outline  exclusive  of 
preflight  briefings  and  postflight 
critiques  attributable  to  solo  flying 
hours. 

(ii)  If  these  hours  are  not  on  the  FAA- 
approved  outline,  they  may  not  be 
approved  unless  the  State  approving 
agency  finds  that  the  briefings  and 
critiques  are  an  integral  part  of  the 
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course  and  do  not  precede  or  follow  solo 
flying  hours.  The  maximum  number  of 
hours  of  preflight  briefmgs  and  postflight 
critiques  which  may  be  approved  for 
these  courses  may  not,  when  added 
together,  exceed  25  percent  of  the 
approved  hours  of  flight  instruction. 

(Authority:  38  U.S.C.  1402. 1652(b),  10  U.S.C. 
2131) 

(4)  Waiver  of  limitation  in  approvable 
course  hours,  (i)  Flight  schools  which 
wish  to  have  a  greater  number  of  hours 
approved  than  are  permitted  by 
paragraph  (h)(l]  of  this  section,  may 
seek  an  administrative  review  of  their 
approval  by  the  Director,  Education 
Service.  Requests  for  such  a  review 
should  be  made  in  writing  to  the 
Director  of  the  VA  facility  having 
jurisdiction  over  the  flight  school.  The 
request  should — 

(A)  State  the  reasons  why  the  flight 
school  believes  that  the  approval  should 
extend  to  a  greater  number  of  hours,  and 

(B)  Include  any  evidence  tending  to 
show  that  the  greater  number  of  hours 
should  be  approved. 

(ii)  The  Director,  Education  Service 
shall  base  her  or  his  decision  upon  the 
evidence  submitted,  the 
recommendation  of  the  Director  of  the 
VA  facility,  and,  if  appropriate,  the 
recommendation  of  the  State  approving 
agency  having  jurisdiction  over  the  fli^t 
school. 

(Authority:  38  U.S.C.  1432(f):  10  U.S.C. 
2131(g)) 

(i)  Charges.  The  appropriate  State 
approving  agency  shall  approve  charges 
for  tuition  and  fees  for  each  flight  course 
exclusive  of  charges  for  tuition  and  fees 
for  solo  flying  hours  and  fot  preflight 
briefmgs  and  postflight  critiques  which 
precede  or  follow  solo  flying  hours. 

(Authority:  38  U.S.C.  1772) 

***** 

(3)  A  veteran,  servicemember  or 
reservist  or  group  (all  or  part  of  whom 
are  veterans,  servicemembers  or 
reservists)  owning  an  airplane  may 
lease  it  to  an  approved  flight  school  and 
have  exclusive  use  of  the  aircraft  for 
flight  training.  The  aircraft  should  meet 
the  requirements  prescribed  for  all 
airplanes  to  be  used  in  the  course,  and 
should  be  shown  in  the  approval  by  the 
State  approving  agency.  The  leasing 
arrangement  should  not  result  in  charges 
for  flight  instruction  for  those  owning 
the  airplane  greater  than  charges  made 
to  others  not  leasing  an  aircraft  to  the 
school. 

(Authority:  38  U.S.C.  1434(d);  10  U.S.C. 
2136(c)) 

(4)  If  membership  in  a  flight  club 
entitles  a  veteran,  servicemember  or 


reservist  to  flight  training  at  less  than 
the  standard  rate,  his  or  her  educational 
allowance  will  be  based  on  the  reduced 
rate.  No  payments  will  be  made  for  the 
cost  of  joining  the  flight  club,  since  it  is 
not  a  charge  for  the  flight  course. 

(Authority:  38  U.S.C.  1434(d);  10  U.S.C. 
2136(c)) 

(j)  Substitute  aircraft.  Except  for 
minor  substitutions  a  veteran, 
servicemember  or  reservist  enrolled  in  a 
flight  course  may  train  only  in  the 
aircraft  approved  for  that  course.  If  a 
particular  aircraft  is  not  available  for 
some  compelling  reason,  the  veteran, 
servicemember  or  reservist  may  be 
permitted  to  train  in  an  aircraft  different 
from  that  approved  for  the  particular 
course,  provided  the  aircraft  substituted 
will  adequately  meet  the  training 
requirements  for  this  particular  phase  of 
the  course.  Substitutions  should  be 
explained  on  the  monthly  certifications 
of  flight  training.  If  this  shows  that  the 
charge  for  the  substituted  aircraft  is 
different  from  the  charge  approved  for 
the  regular  aircraft,  the  reimbursement 
will  be  based  on  the  lesser  charge. 
When  substitution  becomes  the  practice 
rather  than  the  exception,  VA  will 
suspend  payments  and  notify  the 
veterans,  servicemembers,  reservists 
and  the  school.  VA  will  refer  the  matter 
to  the  State  approving  agency  for 
appropriate  action. 

(Authority:  38  U.S.C.  1434(d):  10  U.S.C. 
2136(c)) 


17.  In  §  21.4270,  footnote  1  of  the  table 
and  the  authority  citation  for  footnote  1 
in  paragraph  (a)  are  revised;  the  heading 
for  paragraph  (b),  paragraphs  (b}(l){ii), 
(2),  (3),  (4),  (5)  and  the  authority  citation 
for  paragraph  (b)  are  revised; 
paragraphs  (b)  [6]  and  (7}  are  added  to 
read  as  follows: 

S  21.4270    Measurement  of  course*. 

(a)  *  *  * 

'  An  educational  institution  ofl'ering 
courses  not  leading  to  a  standard  college 
degree  may  measure  such  courses  on  a 
quarter-  or  semester-hour  basis  as  indicated 
for  collegiate  undergraduate  courses  in 
paragraph  (c)  of  this  section  for  an  enrollment 
or  reenrollment  which  t)egins  before  May  20, 
1988,  provided  the  academic  portions  of  such 
courses  require  outside  preparation  and  are 
measured  on  a  minimum  of  50  minutes  net  of 
instruction  per  week  for  each  quarter  or 
semester  hour  of  credit;  the  laboratory 
portions  of  such  courses  are  measured  on  a 
minimum  of  2  hours  of  attendance  per  week 
for  each  quarter  or  semester  hour  of  credit, 
and:  the  shop  portions  of  such  courses  are 
measured  on  a  minimum  of  3  hours  or.  after 
December  17, 1989,  three  50-minute  periods  of 
attendance  per  week  for  each  quarter  or 
semester  hour  of  credit.  An  educational 


institution  offering  courses  not  leading  to  a 
standard  college  degree  may  measure  such 
courses  on  a  quarter-  or  semester-hour  basis 
as  indicated  for  collegiate  undergraduate 
courses  in  paragraph  (c)  of  this  section  for  an 
enrollment  or  reenrollment  which  begins  after 
May  19, 1988.  provided  the  academic  portions 
of  such  courses  require  outside  preparation 
and  are  measured  on  a  minimum  of  50 
minutes  net  of  instruction  per  week  for  each 
quarter  or  semester  hour  of  credit:  the 
laboratory  portions  of  such  courses  are 
measured  on  a  minimum  of  2  hours  (or  two 
50-minute  periods)  of  attendance  per  week 
for  each  quarter  or  semester  hour  of  credit, 
and:  the  shop  portions  of  such  courses  are 
measured  on  a  minimum  of  3  hours  (or  three 
50-minute  hours)  of  attendance  per  week  for 
each  quarter  or  semester  hour  of  credit.  In  no 
event  shall  such  courses  be  considered  a  full- 
time  course  when  less  than  22  hours  per  week 
of  attendance  is  required.  Not  more  than  2 
hours  rest  period  shall  be  allowed  per  week 
for  courses  in  which  shop  practice  is  an 
integral  part  of  full  time  courses;  1 1/2  hours 
for  three-quarter-time  courses  of  16-21  clock 
houn:  1  hour  for  one-half-time  courses  of  11- 
15  clock  hours:  or  1/2  hour  for  less  than  half- 
time  courses  of  6-10  clock  hours:  no  rest 
period  shall  be  allowed  for  courses  of  less 
than  6  clock  hours  of  attendance. 

(Authority:  38  U.S.C.  1788) 
•         *         •         •         • 

(b)  Mixed  credit-hour  and  clock-hour 
measurement  conversion  to  equivalent 
clock  hours. 

(ii)  The  institution  of  higher  learning 
requires  as  part  of  the  veteran's  or 
eligible  person's  program  of  education 
one  or  more  unit  subjects  for  which 
credit  is  granted  toward  a  standard 
college  degree. 

(2)  When  measuring  a  veteran's  or 
eligible  person's  enrollment  during  a 
semester  or  quarter  when  he  or  she  is 
pursuing  one  or  more  courses  which  the 
educational  institution  measures  on  a 
credit-hour  basis,  VA  will  convert  the 
credit  hours  to  equivalent  clock  hours  as 
provided  in  paragraph  (b](3]  of  this 
section. 

(3)  VA  shall— 

(i)  Determine  the  equivalent  clock 
hour  factor  by  dividing  the  number  of 
clock  hours  which  constitute  full  time 
for  the  enrollment  as  stated  in 
paragraph  (a)  of  this  section  by  the 
number  of  credit  hours  which  constitute 
a  full  time  undergraduate  enrollment  at 
the  educational  institution  as  stated  in 
paragraph  (c)  of  this  section,  and 

(ii)  Except  as  provided  in  paragraphs 
(b)(5]  and  (b)(6]  of  this  section,  multiply 
the  number  of  credit  hours  in  which  the 
veteran  or  eligible  person  is  enrolled  by 
the  equivalent  clock  hour  factor  as 
determined  by  paragraph  (b)(3)(i)  of  this 
section.  This  will  result  in  the  number  of 
equivalent  clock  hours  in  which  the 
veteran  or  eligible  person  is  enrolled. 
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(4)  VA  will  add  the  number  of  clock 
hours  in  which  the  veteran  or  eligible 
person  is  enrolled  to  the  number  of 
equivalent  clock  hours  in  which  he  or 
she  is  enrolled.  The  result  will  be 
compared  to  paragraph  (a)  of  this 
section  to  determine  the  veteran's  or 
eligible  person's  training  time. 

(5)  When  the  number  of  class  sessions 
per  credit  hour  is  so  low  that 

§  21.4272(f)(2)(ii)  or  (3)  would  control  the 
way  in  which  VA  would  measure  those 
credit  hours,  VA  will  make  the 
calculations  required  by  paragraph 
(b)(3)(ii)  of  this  section  by  multiplying 
the  number  of  class  sessions  determined 
by  §  21.4272(f)(2)  by  the  equivalent  clock 
hour  factor. 

(6)  When  the  veteran  or  eligible 
person  is  attending  a  nonstandard  term, 
VA  will  make  the  calculations  required 
by  paragraph  (b)(3)(ii)  of  this  section  by 
determining  the  equivalent  credit  hours 
in  which  the  veteran  or  eligible  person  is 
enrolled  as  provided  in  §  21.4272(g),  and 
multiplying  the  equivalent  credit  hours 
by  the  equivalent  clock  hour  factor. 

(7)  In  calculations  required  by  this 
paragraph,  fractions  of  an  equivalent 
clock  hour  will  be  dropped. 
(Authority:  38  U.S.C.  1788(e)) 


18.  In  §  21.4277  the  heading  is  revised 
and  paragraph  (c)  is  added  before  the 
authority  citation  to  read  as  follows: 

§  21.4277    Discontinuance:  unsatisfactory 
progress,  conduct  and  attendance. 

•  *        *        ♦        ♦ 

(c)  Satisfactory  attendance. 
Entitlement  to  benefits  for  a  program  of 
education  is  subject  to  the  requirement 
that  the  veteran  or  eligible  person, 
having  commenced  the  pursuit  of  such 
program,  continues  to  maintain 
satisfactory  attendance  in  accordance 
with  the  regularly  prescribed  standards 
and  practices  of  the  institution  in  which 
he  or  she  is  enrolled.  If  the  veteran  or 
eligible  person  will  no  longer  be 
retained  as  a  student  or  will  not  be 
readmitted  as  a  student  by  the 
institution  in  which  he  or  she  is  enrolled, 
educational  benefits  will  be 
discontinued. 

•  •        *        *        • 

19.  In  §  21.4278  paragraph  (a)  is 
revised  and  its  authority  citation  is 
added  to  read  as  follows: 

§21.4278    Reentrance  after 
discontinuance. 

(a)  Conditions  permitting  reentrance 
after  discontinuance.  A  veteran  or 


eligible  person  may  be  reentered 
following  discontinuance  because  of 
unsatisfactory  conduct,  progress  or 
attendance  only  when  either  of  the 
following  sets  of  conditions  exist: 

(1)  The  veteran  or  eligible  person  is 
resuming  enrollment  at  the  same 
educational  institution  in  the  same 
program  of  education  and  the 
educational  institution  has — 

(i)  Approved  the  veteran's  or  eligible 
person's  reenroUment,  and 

(ii)  Certified  it  to  the  Department  of 
Veterans  Affairs;  or 

(2)  All  of  the  following  exist: 
(i)  The  cause  of  unsatisfactory 

conduct,  progress  or  attendance  has 
been  removed. 

(ii)  VA  determines  that  the  program 
which  the  veteran  or  eligible  person 
now  proposes  to  pursue  is  suitable  to  his 
or  her  aptitudes,  interests  and  abilities, 
and 

(iii)  If  a  proposed  change  of  program 
is  involved,  the  change  meets  the 
requirements  for  approval  under 
§§  21.4234,  21.5232,  21.7114  and  21.7614 
of  this  part. 

(Authority:  38  U.S.C.  1674  and  1724) 

***** 

(FR  Doc.  91-24268  Filed  10-15-91:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Chapter  11 

DEPARTMENT  OF  AGRICULTURE 
Soil  Conservation  Service 
7  CFR  Chapter  VI 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Chapters  I  and  IV 

1989  "Federal  Manual  for  Identifying 
and  Delineating  Jurisdictional 
Wetlands";  Proposed  Revisions 

AGENCIES:  Environmental  Protection 
Agency;  Corps  of  Engineers,  Department 
of  the  Army,  DOD;  Soil  Conservation 
Service.  Agriculture;  and  Fish  and 
Wildlife  Service,  Interior. 


action:  Proposed  rule;  extension  of 
comment  period. 

StJMMARY:  As  a  result  of  numerous 
requests  and  to  ensure  the  public  has 
adequate  opportunity  to  provide 
comments,  the  initial  60  day  public 
comment  period  on  the  proposed 
revisions  to  the  "Federal  Manual  for 
Identifying  and  Delineating 
Jurisdictional  Wetlands"  (1989  Manual), 
which  was  published  in  the  Federal 
Register  on  August  14. 1991  (56  FR 
40446),  is  hereby  extended  an  additional 
60  days.  The  comment  period  will  close 
on  December  14. 1991.  At  least  30  days 
prior  to  the  closing  of  the  extended 
comment  period,  proposed  regulatory 
language  consistent  with  the  proposed 
revisions  to  the  1989  Manual  will  be 
published  in  the  Federal  Register  for 
comment.  The  end  of  the  comment 
period  for  the  proposed  legislative  rule 
will  coincide  with  the  end  of  the 
extended  comment  period  for  the 
proposed  revisions  to  the  1989  Manual. 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  14. 
1991. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to:  Mr.  Gregory 
Peck.  Chief,  Wetlands  and  Aquatic 
Resources  Branch,  mail  Code  (A-104F). 
U.S.  EPA.  401  M  Street  SW.. 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT 

Specific  details  are  available  from  Mr. 
Michael  Fritz  (EPA)  at  (202)  260-6013; 
Ms.  Karen  Kochenbach  (CE)  at  (202) 
272-0817;  Mr.  Billy  Teels  (SCS)  at  (202) 
447-5991;  or  Mr.  Tom  Muir  (FWS)  at 
(703)  358-2183. 

Dated:  October  10, 1991. 
Suzanne  Schwartz. 

Deputy  Director,  Wetlands  Division.  U.S. 
En  vironmental  Protection  Agency. 

Dated:  October  10, 1991. 

Michael  L  Davis, 

Assistant  for  Regulatory  Affairs,  Office  of  the 
Assistant  Secretary  of  the  Army  (Civil 
Works). 

Dated:  October  10, 1991. 

Robert  R.  Shaw. 

Deputy  Chief  for  Technology,  U.S.  Soil 
Conservation  Service. 

Dated:  October  10. 1991. 
Brace  Blanchard, 

Deputy  Director,  U.S.  Fish  and  Wildlife 

Service. 

(FR  Doc.  91-24955  Filed  10-11-91;  11:38  amJ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

ICC  Docket  Nos.  78-72, 91-213;  FCC  91- 

250)  i| 

MTS  and  WATS  Market  Structure  and 
Transport  Rate  Structure  and  Pricing 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  initiated  a 
Further  Notice  of  Proposed  Rulemaking 
on  transport  rate  structure  and  pricing 
issues  in  response  to  an  earlier  Notice  of 
Proposed  Rulemaking.  49  PR  50413, 
December  28, 1984.  The  Commission 
proposed  to  adopt  a  new  rate  structure 
for  transport,  consisting  of  three 
elements:  (1)  A  dedicated  transport 
charge;  (2)  a  common  transport  charge; 
and  [3]  a  residual  interconnection 
charge.  The  Commission  tentatively 
concluded  that  the  proposed  rate 
structure  for  transport  more  fully 
reflects  its  goals  in  this  proceeding, 
which  include  promoting  the  efficient 
use  of  transport  facilities,  adopting 
transport  rules  conducive  to  full  and  fair 
interexchange  competition,  and  avoiding 
the  adoption  of  transport  rules  that 
would  interfere  with  the  development  of 
interstate  switched  access  competition 

DATES:  Comments  are  to  be  filed  by 
October  29, 1991,  and  replies  are  to  be 
filed  by  November  28, 1991. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Newman,  (202)  632-9342,  or 
Suzanne  Tetreault,  (202)  632-6363,  Policy 
and  Program  Planning  Division, 
Common  Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  Nos.  78-72  and  91-213.  adopted 
August  1, 1991,  and  released  August  30, 
1991.  Parties  should  file  comments  in 
response  to  the  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
91-213.  The  full  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Dockets  Reference  Room  (room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center,  1114  21st 
Street  NW.,  suite  140,  Washington.  DC 
20037,  (202)  452-1422. 


Summary  of  Further  Notice  of  Proposed 
Rulemaking 

The  part  69  rules  adopted  in  the 
Access  Charge  Order,  93  FCC  2d  241 
(1983),  required  LECs  to  allocate 
transport  costs  between  separate  rate 
elements  for  "dedicated"  and  "common" 
transport,  prescribing  a  flat,  per-line  rate 
structure  for  the  dedicated  transport 
element  and  a  usage-sensitive  rate 
structure  for  the  common  transport 
element.  In  1982,  the  United  States 
District  Court  for  the  District  of 
Columbia  adopted  the  Modification  of 
Final  Judgment  (MFJ)  in  United  States  v. 
AT&T,  552  F.  Supp.  131  (D.D.C.  1982), 
affirmed  sub  nam.,  Maryland  v.  United 
States.  460  U.S.  1001  (1983),  which 
required  that  until  September  1. 1991 
"charges  for  delivery  or  receipt  of  traffic 
*  *  *  between  end  offices  and  facilities 
of  interexchange  carriers  within  an 
exchange  area,"  must  be  "equal,  per  unit 
of  traffic  delivered  or  received  *  *  *." 
Subsequently,  the  Commission  waived 
the  part  69  common/dedicated  transport 
rules,  permitting  the  local  exchange 
carriers  to  tariff  transport  charges  that 
reflect  a  rate  structure  different  from 
that  required  by  the  part  69  rules. 

The  Commission  instituted 
proceedings  to  re-examine  issues  related 
to  the  Transport  waiver  in  1984.  In 
January,  1990,  the  Commission  asked 
parties  to  supplement  the  existing 
record. 

After  reviewing  the  comments,  the 
Commission  concluded  that  a  decision 
on  the  rate  structure  and  pricing  of 
transport  must  balance  three  potentially 
conflicting  objectives.  These  include 
promoting  efficient  use  of  transport 
facilities  by  allowing  or  requiring  the 
LECs  to  price  in  a  manner  that  best 
reflects  the  way  costs  are  incurred, 
adopting  transport  rules  conducive  to 
full  and  fair  interexchange  competition, 
and  avoiding  the  adoption  of  transport 
rules  that  would  interfere  with  the 
development  of  interstate  switched 
access  competition. 

The  Commission  tentatively 
concluded  that  it  should  adopt  a  new 
transport  rate  structure.  The 
Commission  proposed  to  adopt  a  new 
rate  structure  for  transport,  consisting  of 
three  elements:  (1)  A  dedicated 
transport  charge,  priced  on  a  flat-rate 
basis  and  appHed  to  the  use  of  transport 
facilities  dedicated  to  the  use  of  a  single 
IXC;  (2)  a  common  transport  charge, 
priced  on  a  per-minute  basis  and 
applied  to  the  use  of  transport  facilities 
used  by  multiple  IXCs;  and  (3)  a  residual 
interconnection  charge,  priced  on  a  per- 
minute  basis,  applied  to  all  LEC 
switched  access  customers  and  all 
parties,  including  competitive  access 


providers,  interconnecting  with  the  LEC 
access  network  pursuant  to  provisions 
for  expanded  interconnection  for  the 
provision  of  switched  services.  The 
Commission  tentatively  concluded  that 
the  proposed  rate  structure  for  transport 
more  fully  reflects  its  goals  in  this 
proceeding  than  the  current  structure. 
The  Commission  also  asked  for 
comment  on  the  extent  to  which  these 
proposed  rate  elements  should  be 
distance  sensitive. 

The  Commission  set  forth  and  asked 
for  comment  on  various  alternatives  for 
setting  the  initial  rates  for  common  and 
dedicated  transport,  as  well  as  the 
interconnection  charge,  for  both  price 
cap  and  rate  of  return  LECs.  The 
Commission  also  asked  for  comment  on 
whether  it  should  amend  any  particular 
part  69  cost  allocation  rules  or  should 
refer  specific  separations  issues  to  a 
Federal/State  Joint  Board. 

The  Commission  tentatively 
concluded  that  given  the  importance  of 
the  rate  levels  for  each  of  the  three 
elements  to  achievement  of  its  three 
goals,  the  proposed  changes  in  the 
current  transport  rate  structure  warrant 
special  scrutiny.  Thus,  the  Commission 
proposed  to  adopt  specific  pricing 
requirements  for  the  initial  rate  levels 
for  dedicated  and  common  transport, 
rather  than  grant  the  price  cap  LECs  the 
degree  of  flexibility  generally  permitted 
under  the  price  cap  rules  for 
restructured  services.  Under  the 
Commission's  proposal,  the  pricing 
requirements  for  dedicated  and  common 
transport  would  also  apply  to  rate  of 
return  LECs.  However,  for  the 
interconnection  charge,  the  Commission 
tentatively  concluded  that  price  cap 
LECs  need  only  comply  with  the  price 
cap  rate  restructure  requirements.  For 
rate  of  return  LECs,  the  interconnection 
charge  would  be  computed  by 
subtracting  projected  dedicated  and 
common  transport  revenues  from  a 
revenue  requirement  computed  in 
accordance  with  the  part  69  rules.  This 
residual  revenue  requirement  would  be 
divided  by  the  relevant  projected  total 
minutes. 

The  Commission  tentatively 
concluded  that  subsequent  rate 
revisions  by  price  cap  LECs  should  be 
governed  by  a  modified  set  of  price  cap 
rules.  Specifically,  the  commission 
proposed  to  treat  common  transport, 
dedicated  transport,  and  the 
interconnection  access  element  as 
separate  service  categories,  subject  to 
individual  banding  requirements  for 
purposes  of  the  price  cap  rules.  For  the 
dedicated  and  common  transport 
service  categories,  the  Commission 
proposed  to  apply  the  general  banding 
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requirements  set  forth  in  the  price  cap 
rules,  thus  allowing  increases  and 
decreases  on  a  streamlined  basis  of  up 
to  five  percent  annually  in  the  rates  for 
both  common  and  dedicated  transport 
when  adjusted  for  changes  in  the  price 
cap.  The  Commission  did  not,  however, 
propose  to  allow  streamlined  price  cap 
review  for  increases  in  the 
interconnection  charge  over  and  above 
any  increase  permitted  by  the  price  cap 
index  for  the  traffic  sensitive  basket. 
The  Commission  also  asked  for 
comment  on  the  requirements  that 
should  apply  to  subsequent  changes  in 
the  transport  rates  for  rate  of  return 
LECs. 

The  Commission  also  recognized  the 
existence  and  importance  of  certain 
longer-term  questions  related  to 
transport,  noting  that  it  had  begun 
exploring  these  matters  by  considering, 
with  the  Federal/State  Joint  Board 
members,  the  need  for  a  comprehensive 
re-examination  of  the  FCC  jurisdictional 
separations  rules.  The  Commission, 
however,  tentatively  concluded  that  it 
can.  and  should,  implement  the 
transport  rate  structure  proposed  in  the 
Notice  before  completing  a 
comprehensive  re-evaluation  of  the 
jurisdictional  separations  and  access 
charge  rules. 

The  Commission  has  terminated  CC 
Docket  No.  78-72.  All  outstanding  issues 
in  the  dual-captioned  CC  Docket  Nos. 
78-72  and  80-286  will  be  resolved  in  CC 
Docket  No.  80-288.  and  any  additional 
filings  relating  to  those  issues  should  be 
filed  in  that  docket.  Comments  filed  in 
response  to  this  Further  Notice  of 
Proposed  Rulemaking  should  be  filed  in 
CC  Docket  No.  91-213. 

Ex  Parte  Rules 

1.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 
generally  §§  1.1202. 1.1203  and  1.1206(a) 
of  the  Commission's  Rules,  47  CFR 
1.1202. 1.1203  and  1.1206(a).  for  rules 
governing  permissible  ex  parte  contacts. 

Regulatory  Flexibility  Requirements 

2.  Pursuant  to  the  Regulatory 
Flexibility  Act.  the  Commission  certifies 
that  the  proposals  made  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  that  the 
Regulatory  Flexibility  Act  is,  therefore, 
not  applicable  to  this  proceeding.  LECs 
providing  interstate  transport  services 
directly  subject  to  the  proposed  rule 
changes  do  not  qualify  as  small 
businesses  since  they  are  dominant  in 
their  field  of  operation.  The  Commission 
will,  however,  take  appropriate  steps  to 
ensure  that  the  special  circumstances  of 
smaller  LECs  are  considered. 


Ordering  Clauses 

1.  Accordingly.  //  Is  Ordered  That 
Notice  is  Hereby  Given  Of  the  proposed 
changes  in  the  rate  structure  and  pricing 
of  transport.  Comment  Is  Invited  On 
these  proposals.' 

3.  //  Is  Further  Ordered  That  CC 
Docket  No.  78-72  Is  Terminated. 

List  of  Subjects  in  47  CFR  Part  69 

Communications  common  carriers. 
Telephones. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-24908  Filed  10-15-61;  8:45  ainj 
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47  CFR  Part  73 

(MM  Docket  No.  91-298,  RM-78031 

Radio  Broadcasting  Services;  Lake 
George,  NY 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  William  H. 
Walker,  IIL  seeking  the  allotment  of 
channel  253A  to  Lake  George,  New 
York,  as  the  community's  first  local  FM 
service.  Channel  253A  can  be  allotted  to 
Lake  George  in  compliance  with  the 
Commission's  minimimi  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at       ^ 
coordinates  North  Longitude  43-25-42 
and  West  Latitude  73-42-48.  Although 
the  allotment  would  be  short-spaced  to 
station  CIEL-FM,  Channel  253C1. 
Longueuille.  Quebec,  Canada,  at  both  is 
licensed  and  proposed  antenna  sites,  we 
have  determined  that  no  prohibited 
interference  would  be  caused  by  the 
Lake  George  allotment.  Canadian 
concurrence  in  the  allotment  as  a 
specially  negotiated  allotment  has  been 
requested  because  L^ke  George  is 
located  within  t320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  December  2, 1991,  and  reply 
comments  on  or  before  December  17, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  H.  Walker.  Ill,  1151 


'  These  action*  are  taken  pursuant  to  tection*  1. 
4(i)  and  (j).  201-205.  218.  220.  and  403  of  the 
Communications  Act  as  amended.  47  U.S.C.  151. 
154(i)  and  (j).  201-205.  Z18.  22a  and  403. 


route  44-55,  Clintondale.  New  York 
12515-9702  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT. 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  8 
synopsis  of  the  comission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-298,  adopted  September  30. 1991,  and 
released  October  10, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  a.so 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  2l8t  Street, 
NW.,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  ail  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch;  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-24913  Filed  10-15-91;  8:45  am] 
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FEDERAL  C0M1MUNICATI0N 
COIMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  91-297,  RM-7709] 

Television  Broadcasting  Services; 
Snyder,  TX 

AGENCY:  Federal  Communication 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Ramar 
Communications.  Inc..  proposing  the 
reallotment  of  vacant  TTelevision 
Channel  22  from  Wolfforth  to  Synder, 
Texas.  Although  Ramar 
Communications  proposed  the 
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reallotment  of  UHF  Channel  22.  a 
Commission  engineering  analysis 
indicates  the  availability  of  UHF 
Channel  17,  for  use  at  Snyder.  Channel 
17  can  be  allotted  to  Snyder  consistent 
with  the  minimum  distance  separation 
requirements  of  §§  73.610  and  73.698  of 
the  Commission's  Rules  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  UHF  Channel  17  at 
Synder  are  32-43-36  and  100-54-42.  The 
proposed  allotment  at  Snyder  is  not 
affected  by  the  temporary  freeze  on  new 
television  allotments  in  certain 
metropolitan  areas. 

DATES:  Comments  must  be  filed  on  or 
before  December  2, 1991,  and  reply 
comments  on  or  before  December  17, 
1991.       j  I 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  R.  Zaragoza,  Esq., 
Scott  R.  Flick.  Esq..  Lauren  Ann  Lynch, 
Esq.,  Fisher.  Wayland.  Cooper  &  Leader, 
1255  23rd  Street,  NW..  suite  800. 
Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACr 

Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-297,  adopted  September  30. 1991.  and 
release  October  10. 1991.  The  full  text  of 
this  Commission  decision  in  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  2l8t  Street, 
NW.,  Washington.  DC  20036. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
not  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting 


Federal  Communication  Commission. 
Michael  C.  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-24914  Filed  10-15-91,  8:45  am] 
mUJNO  CODE  (TII-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

[Docket  No.  91-53;  Notlc«  1] 

RIN  2127-AE23 

insurer  Reporting  Requirements;  List 
Of  Insurers  Required  to  File  Reports 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  Title  VI  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act 
requires  certain  passenger  motor  vehicle 
insurers  to  file  armual  reports  with 
NHTSA  regarding  motor  vehicle  thefts 
and  recoveries  unless  the  agency 
exempts  them  from  filing  such  reports. 
The  law  stipulates  that  NHTSA  can  only 
exempt  those  insurance  companies 
whose  market  share  is  below  certain 
percentages  for  the  nation  as  a  whole 
and  in  each  individual  State,  and  those 
companies  for  which  NHTSA 
determines  that:  (1)  The  cost  of 
preparing  and  furnishing  such  reports  is 
excessive  in  relation  to  the  size  of  the 
business  of  the  insurer;  and  (2)  the 
insurer's  report  will  not  significantly 
contribute  to  carrying  out  the  purposes 
of  title  VI. 

To  carry  out  these  statutory 
provisions,  NHTSA  has  exempted  all 
those  companies  that  are  statutorily 
eligible  to  be  exempted  and  published  a 
listing  of  those  companies  that  are 
required  to  file  annual  reports.  This 
notice  proposes  to  tipdate  the  listing  of 
companies  subject  to  the  reporting 
requirements,  to  reflect  changing  market 
conditions. 

DATES:  Comments  on  this  notice  must  be 
received  by  this  agency  not  later  than 
December  2. 1991.  The  proposed 
amendments  would  become  effective  30 
days  after  publication  of  a  final  rule  in 
the  Federal  Register.  Companies  added 
to  the  appendices  would  be  required  to 
submit  reports  beginning  with  the  one 
due  October  25. 1992. 
ADDRESSES:  Comments  on  this  notice 
must  refer  to  the  docket  number  and 
notice  number  of  this  notice  and  must  be 
submitted  to:  Docket  Section.  NHTSA. 
room  5109. 400  Seventh  Street  SW.. 


Washington.  DC  20590.  Docket  hours  are 
from  9:30  a.m.  to  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  Gray,  Office  of  Market 
Incentives.  NHTSA.  400  Seventh  Street 
SW..  Washington.  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  612  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (the 
Act)  (15  U.S.C.  2032)  requires  certain 
passenger  motor  vehicle  insurers  to  file 
an  annual  report  with  NHTSA  unless 
the  agency  exempts  them  from  filing 
such  reports.  The  reports  include 
information  about  thefts  and  recoveries 
of  motor  vehicles,  the  rating  rules  used 
by  the  insurers  to  establish  premiums 
for  comprehensive  coverage,  the  actions 
taken  by  insurers  to  reduce  such 
premiums,  and  the  actions  taken  by 
insurers  to  reduce  or  deter  theft. 

Under  the  Act.  the  following  insurers 
are  subject  to  the  reporting 
requirements:  (1)  Those  issuers  of  motor 
vehicle  insurance  policies  whose  total 
premiums  account  for  one  percent  or 
more  of  the  total  premiums  of  motor 
vehicle  insurance  issued  within  the 
United  States;  (2)  those  issuers  of  motor 
vehicle  insurance  policies  whose 
premiums  account  for  10  percent  or 
more  of  total  premiums  written  within 
any  one  State;  (3)  rental  or  leasing 
companies  with  a  fleet  of  20  or  more 
vehicles  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  motor 
vehicles,  other  than  any  governmental 
entity.  As  discussed  in  the  following 
sections,  the  agency  may.  by  regulation, 
exempt  certain  insurers  from  the 
reporting  requirements. 

A.  Insurers  of  Passenger  Motor  Vehicles 

Although  issuers  of  motor  vehicle 
insurance  poHcies  are  subject  to 
reporting  requirements,  section  612(a)(5) 
provides  that  the  agency  shall  exempt 
small  insurers  from  the  reporting 
requirements  if  NHTSA  finds  that  such 
exemptions  will  not  significantly  affect 
the  validity  or  usefulness  of  the 
information  collected  and  compiled  in 
the  reports,  either  nationally  or  on  a 
State-by-State  basis.  The  term  "small 
insurer"  is  defined  in  section 
612(a)(5)(C)  as  an  insurer  whose 
premiums  account  for  less  than  1 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States. 
However,  that  section  also  stipulates 
that  if  an  insurance  company  satisfies 
this  definition  of  a  "small  insurer,"  but 
accounts  for  10  percent  or  more  of  the 


51872 


Federal  Register  /  Vol.  56,  No.  200  /  Wednesday.  October  16,  1991  /  Proposed  Rules 


total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  a  particular  State,  such  an  insurer 
must  report  the  required  information 
about  its  operations  in  that  State. 

As  described  in  the  Hnal  rule 
establishing  the  requirement  for  insurer 
reports  (52  FR  59,  January  2, 1987), 
appendix  A  lists  companies  which  must 
report  based  on  the  fact  that  each 
insurer  had  at  least  one  percent  of  the 
national  market  for  motor  vehicle 
insurance  premiums,  and  appendix  B 
lists  those  insurers  that  are  required  to 
report  for  particular  states  because  each 
insurer  had  a  10  percent  or  greater 
market  share  of  motor  vehicle  premiums 
in  those  Stales.  In  the  January  2, 1987, 
notice,  the  agency  stated  that  these 
appendices  will  be  updated  annually.  It 
has  been  NHTSA's  practice  to  update 
the  appendices  based  on  data 
voluntarily  provided  by  insurance 
companies  to  A.  M.  Best,  and  made 
available  to  the  agency  each  spring.  The 
agency  uses  the  data  to  determine  the 
insurers'  market  shares  nationally  and 
in  each  state. 

B.  Self-Insured  Rental  and  Leasing 
Companies 

In  addition  to  companies  that  issue 
insurance  policies,  the  term  "insurers"  is 
defined  in  section  612  of  the  Act  to 
include  certain  self-insurers,  i.e.,  any 
person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  which  are  used 
primarily  for  rental  or  lease  and  which 
are  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  passenger 
motor  vehicles.  (Section  612(a)(3).) 
Section  612(a)(4)  of  the  Act  authorizes 
the  agency  to  exempt  certain  insurers 
from  submitting  the  reports,  if  the 
agency  determines  that: 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer,  and 

(2)  The  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  title  VI. 

In  a  final  rule  dated  June  22, 1990  (55 
FR  25606),  the  agency  in  effect  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50,000  vehicles. 
The  agency  made  this  exemption 
because  it  believed  that  reports  from  a 
representative  sample  of  rental  and 
leasing  companies  will  provide  the 
agency  with  the  necessary  information 
to  allow  it  to  fulfill  all  its  obligations 
under  title  VI  of  the  Cost  Savings  Act. 
NHTSA  concluded  that  reports  by  many 
smaller  rental  and  leasing  companies  do 
not  significantly  contribute  to  carrying 
out  title  VI,  and  that  exempting  such 
companies  will  relieve  an  unnecessary 


burden  on  the  vast  majority  of  the 
companies  presently  subject  to  the 
reporting  requirements.  "The  final  rule 
added  a  new  appendix  C,  which 
consists  of  an  annually  updated  listing 
of  the  rental  and  leasing  companies  that 
are  subject  to  the  reporting  requirements 
in  part  544.  It  has  been  NHTSA's 
practice  to  update  appendix  C  based 
primarily  on  information  contained  in 
Automotive  Fleet  Magazine  and  Travel 
Business  Travel  News. 

C.  March  1991  Update  of  Appendices  A, 
B.C 

As  indicated  above,  it  has  been 
NHTSA's  practice  to  update  the  lists  of 
companies  subject  to  the  reporting 
requirements  on  an  annual  basis.  The 
agency's  most  recent  updating  of  the 
lists  was  in  a  final  rule  published  in  the 
Federal  Register  (56  FR  12460)  on  March 
26, 1991.  In  that  notice,  NHTSA  noted 
that  section  612  of  the  Cost  Savings  Act 
imposed  a  statutory  duty  on  insurers 
that  were  not  exempted  from  the 
reporting  requirements  to  file  a  report 
for  the  1989  calendar  year  no  later  than 
October  25, 1990.  Most  of  the  companies 
included  in  the  updated  lists  had 
previously  been  listed  and  were 
therefore  subject  to  that  requirement. 
However,  since  the  agency's  annual 
update  was  published  after  October  25, 
1990,  the  agency  indicated  that,  for 
previously  listed  insurers,  it  would 
accept  as  timely  insurer  reports  for  the 
1989  calendar  year  that  were  filed 
within  30  days  of  the  final  rule.  The 
agency  also  indicated  that  companies 
added  to  the  list  were  not  required  to 
file  a  report  for  the  1989  calendar  year, 
but  were  instead  required  to  begin  filing 
reports  starting  with  the  one  for 
calendar  year  1990  (due  October  25, 
1991).  Finally,  the  agency  stated  that 
those  companies  removed  from  the  list 
were  not  required  to  file  a  report  for  the 
1989  calendar  year. 

Agency  Approach  to  Annual  Updates 

As  discussed  below,  this  notice 
proposes  to  make  several  changes  to  the 
lists  of  insurance  companies  in 
appendices  A,  B  and  C.  Certain 
companies  would  be  added  and  deleted 
from  the  lists,  based  on  1989  calendar 
year  data  supplied  by  the  insurance 
companies  to  A.  M.  Best  and  on 
information  in  Automotive  Fleet 
Magazine  and  Travel  Trade  Business 
Travel  News  for  1989.  These  sources 
represent  the  latest  information 
available  to  the  agency. 

Based  on  its  experience  in  its  last 
update  of  the  appendices.  NHTSA  has 
reviewed  its  approach  to  updating 
appendices  and  has  tentatively 


concluded  that  the  approach  should  be 
revised. 

For  companies  listed  on,  the  previous 
list,  NHTSA's  last  update  focused  on  the 
reports  for  calendar  year  1989,  due 
October  25, 1990.  Any  company 
removed  from  the  lists  was  not  required 
to  file  a  report.  However,  since  the 
agency's  final  rule  was  not  published 
until  March  1991,  those  companies  did 
not  know  that  they  did  not  have  to  file  a 
report  until  more  than  four  months  after 
it  was  due. 

For  insurance  companies  added  to  the 
list,  NHTSA's  update  did  not  focus  on 
the  reports  for  calendar  year  1989. 
Instead,  any  company  added  to  the  list 
was  required  to  file  reports  beginning 
with  the  one  for  calendar  year  1990. 
Since,  under  the  agency's  approach,  a 
company  which  is  added  to  the  lists 
need  not  file  a  report  until  the  following 
year,  and  a  company  which  is  deleted 
from  the  lists  need  not  file  a  report  for 
the  immediate  year  at  issue,  an  anomaly 
of  the  approach  is  that  if  a  company  is 
added  one  year  and  deleted  the  next,  it 
would  not  have  to  file  any  report. 

NHTSA  believes  that  insurance 
companies  should  know  well  in  advance 
of  the  October  25  filing  date  whether 
they  need  to  file  a  report.  However, 
since  the  agency  does  not  receive  the  A. 
M.  Best  and  other  data  until  the  spring, 
it  is  not  possible  to  complete  a 
rulemaking  well  in  advance  of  October 
25  that  same  year. 

NHTSA  believes  that  the  problem 
described  above  would  be  resolved  if 
the  updating  of  the  appendices  focused 
on  the  report  due  the  year  after  receipt 
of  the  A.  M.  Best  and  other  data,  both 
for  companies  which  are  added  to  the 
lists  and  companies  which  are  deleted 
from  the  lists.  If  this  approach  is 
followed  for  this  year,  all  companies  on 
the  lists  as  of  the  March  1991  update 
should  file  the  required  report  by 
October  25. 1991,  and  all  companies 
added  to  the  lists  by  the  final  rule  based 
on  this  NPRM  would  file  the  required 
report  due  October  25, 1992.  The  update 
based  on  this  NPRM  will  be  issued  in 
time  to  give  companies  ample  notice 
concerning  whether  they  need  to  file  a 
report  by  that  date. 

The  agency  notes  that  part  544  would 
not  need  to  be  changed  to  implement 
this  approach.  Part  544  generally  does 
not  limit  its  requirements  to  particular 
years.  As  that  part  is  currently  drafted, 
any  company  not  listed  has,  in  effect,  an 
indefinite  exemption  from  the  reporting 
requirements,  and  any  listed  company 
must  file  reports  each  October  25.  Thus, 
any  company  presently  listed  in  the 
appendices  must  file  a  report  this 
coming  October  25  (and  each  succeeding 
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October  25,  absent  a  further 
amendment).  Assuming  that  NHTSA 
amended  the  lists  some  time  after 
October  25, 1991.  based  on  this  NPRM. 
the  effect  would  be  that  all  companies 
on  the  revised  list  would  need  to  file  a 
report  for  October  25, 1992  (and  each 
succeeding  October  25,  absent  a  further 
amendment). 

NHTSA  requests  comments  on  this 
revised  approach  and  on  whether  there 
are  any  other  ways  to  eliminate  the 
problem  discussed  above.  Depending  on 
the  comments,  the  agency  may  adopt 
other  approaches  that  address  these 
concerns. 

Proposed  Revisions  to  Lists 

A.  Insurers  of  Passenger  Motor  Vehicles 

Baaed  on  the  1989  calendar  year  A.  M. 
Best  data  for  market  shares,  it  is 
proposed  that  appendix  A.  which  lists 
companies  which  must  report  based  on 
the  fact  that  each  insurer  had  at  least 
one  percent  of  the  national  market  for 
motor  vehicle  insurance  premiums,  be 
changed  slightly  from  the  March  26, 1991 
listing  (which  was  based  on  1988 
calendar  year  A.  M.  Best  data).  Two 
companies,  CIGNA  Group  and  Crum 
and  Forster  Companies,  that  are 
currently  included  in  appendix  A  are 
proposed  to  be  deleted,  and  one 
company.  Prudential  of  American 
Group,  is  proposed  to  be  added. 

Appendix  B  lists  those  insurers  that 
are  required  to  report  for  particular 
States,  because  each  insurer  has  a  10 
percent  or  greater  market  share  of  motor 
vehicle  premiums  in  those  States.  Based 
on  the  1989  calendar  year  A-  M.  Best 
data  for  market  shares,  it  is  proposed 
that  one  company.  Island  Insurance 
Group  for  Hawaii,  currendy  included  in 
appendix  B  be  deleted,  and  that  one 
company,  Tennessee  Farmers,  be  added 
to  the  appendix  and  required  to  report 
on  its  activities  in  Tennessee.  In 
addition,  it  is  proposed  that  Southern 
Farm  Bureau  Casualty  Group,  already 
included  in  appendix  B  and  required  to 
report  on  its  activities  in  Mississippi, 
also  be  required  to  report  on  its 
activities  in  Arkansas,  where  it  has  a  10 
percent  or  higher  market  share  of  motor 
vehicle  premiums. 

B.  Rental  and  Leasing  Companies 

Based  on  information  in  Automotive 
Fleet  Magazine  and  Travel  Trade 
Business  Travel  News  for  1989.  the  most 
recent  year  for  which  data  are  available, 
NHTSA  is  proposing  several  changes  in 
appendix  C.  As  indicated  above,  that 
appendix  lists  rental  and  leasing 
companies  required  to  file  reports.  It  is 
proposed  that  the  following  six  rental 
and  leasing  companies  be  deleted  from 


appendix  C:  Automotive  Rentals.  Inc. 
(subsidiary  of  ARI,  Inc.),  Enterprise 
Rent-A-Car.  GE  Capital  Auto  Lease,  Inc., 
Lend  Lease  Cars,  Security  Pacific  Auto 
Finance,  and  United  States  Fleet 
Leasing,  Inc.  Automotive  Rentals,  Inc. 
informed  the  agency  that  it  self-insures 
only  3843  vehicles,  and  United  States 
Fleet  Leasing.  Inc.  stated  that  it  self- 
insures  only  38,350  vehicles.  It  is  also 
proposed  that  one  company.  Associates 
Leasing,  Inc.,  be  added  to  the  appendix. 
The  agency  is  also  proposing  certain 
changes  in  the  listings  of  some 
companies  already  included  in  appendix 
C.  Avis  Car  Leasing-USA  and  Avis 
Rent-A-Car  System,  Inc.,  subsidiaries  of 
Avis,  Inc..  that  in  the  past  have  reported 
separately,  reported  to  the  two 
publications  as  Avis.  Inc.  The  agency  is 
therefore  proposing  to  include  the  name 
Avis,  Inc.  in  appendix  C.  instead  of  the 
names  of  the  two  subsidiaries.  In 
addition,  the  company  that  was  formerly 
known  as  Hertz  Penske  Truck  Leasing 
Inc.  is  now  known  as  Penske  Truck 
Leasing  Company,  and  the  agency 
proposes  to  amend  appendix  C  to  reflect 
this  change. 

Regulatory  Impacts 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regiilatory  policies  and 
procedures.  If  adopted  as  a  final  rule, 
these  amendments  would  ensure  that  all 
insurance  companies  that  are  statutorily 
eligible  for  exemption  from  the  insurer 
reporting  requirements  are  in  fact 
exempted  from  those  requirements. 
Those  companies  that  are  not  statutorily 
eligible  for  an  exemption  would  be 
expressly  required  to  file  reports. 

NHTSA  does  not  believe  that  this 
proposed  rulemaking  to  reflect  more 
current  data  from  A.M.  Best,  Automotive 
Fleet  Magazine,  and  Travel  Trade 
Business  Travel  News_ would  affect  the 
impacts  described  in  the  final  regulatory 
evaluation  prepared  for  part  544. 
Accordingly,  a  separate  regulatory 
evaluation  has  not  been  prepared  for 
this  proposal.  In  the  final  regulatory 
evaluation  for  part  544,  the  agency 
estimated  that  it  would  cost  a  company 
on  appendix  A  $50,000  to  file  a  report,  a 
company  on  appendix  B  $20,000  to  file  a 
report  and  a  company  on  appendix  C 
$5,770  to  file  a  report.  In  this  notice,  the 
agency  proposes:  for  appendix  A.  to 
delete  two  companies  and  add  a  new 
company;  for  appendix  B,  to  delete  one 
company,  add  one  company,  and  require 
reporting  for  an  additional  state  for  a 
company  already  reporting  on  its 
activities  in  one  state:  and  for  appendix 


C.  to  delete  six  companies  and  add  one. 
The  agency  therefore  estimates  that  the 
net  effect  of  this  proposal  will  be  a  cost 
savings  to  insurers,  as  a  group,  of 
approximately  $58,850.  Such  a  savings 
would  be  well  below  the  threshold  of 
$100  million  for  classifying  a  rulemaking 
action  as  "major"  under  the  Executive 
Order. 

As  noted  above,  a  full  regulatory 
evaluation  was  prepared  for  the  final 
rule  establishing  part  544.  Interested 
persons  may  wish  to  examine  that 
evaluation  in  connection  with  this 
proposal.  Copies  of  that  evaluation  have 
been  placed  in  Docket  No.  T86-01; 
Notice  2.  Any  Interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to:  NHTSA  Docket  Section,  room 
5109, 400  Seventh  Street.  SW., 
Washington.  DC  20590,  or  by  calling  the 
Docket  Section  at  (202)  366-4949. 

The  agency  has  also  considered  the 
effects  of  this  proposed  rulemaking 
under  the  Regulatory  Flexibility  Act.  I 
certify  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rationale  for  this 
certification  is  that  none  of  the 
companies  on  appendices  A,  B,  or  C 
would  be  construed  to  be  a  small  entity 
within  the  definition  of  the  Regulatory 
Flexibility  Act.  NHTSA  beUeves  that 
any  insurance  company  that  does  not 
qualify  as  a  "small  insurer"  within  the 
meaning  of  Section  612  of  the  Act  would 
also  not  qualify  as  a  small  entity  wnthin 
the  meaning  of  the  Regulatory  Flexibility 
Act. 

The  Final  Regulatory  Flexibility 
Analysis  for  the  final  rule  (55  FR  25609) 
that  exempted  most  rental  and  leasing 
companies  from  reporting  noted  that  the 
U.S.  Small  Business  Administration 
considered  as  small  those  rental  and 
leasing  companies  that  grossed  less  than 
$12.5  miUion  a  year.  Because  the  50.000 
vehicle  fleet  cutoff  point  for  reporting  is 
attained  only  by  approximately  two 
dozen  companies,  all  the  companies 
proposed  to  be  included  in  appendix  C 
exceed  the  $12.5  million  small  business 
size  standard.  Furthermore,  the 
proposed  action  simply  applies  more 
current  information  to  determine  which 
insurance  companies  are  statutorily 
ehgible  to  be  exempted  from  these 
reporting  requirements.  It  does  not  in 
any  way  change  the  criteria  by  which 
companies  are  selected  for  inclusion  on 
the  appendices. 

The  requirement  that  certain  insurers 
report  information  annually  to  this 
agency  are  information  collection 
requirements,  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  1320.  As  required 
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by  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  the  agency  has 
requested,  and  obtained  approval  from, 
0MB  for  this  information  collection. 
This  information  collection  is  assigned 
OMB  Control  Number  2127-0547 
("Insurer  Reporting  Requirements")  and 
has  been  approved  for  use  through 
October  31, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act,  the  agency 
has  considered  the  environmental 
impacts  of  this  proposed  rule  and 
determined  that,  if  adopted  as  a  final 
rule,  it  would  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  of  "Federalism,"  and  it  has  been 
determined  that  the  proposed  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted.  All  comments  must  not 
exceed  15  pages  in  length.  (49  CFR 
553.21).  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible. 


comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions.for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  544 

Crime  insurance,  insurance,  insurance 
companies,  motor  vehicles,  reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  544  be 
amended  as  follows: 

1.  The  authority  citation  for  part  544 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2032;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Appendix  A  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  A— Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requlrentents  in  Each  State 
In  Which  They  Do  Business 

Aetna  Life  &  Casualty  Group 
Allstate  Insurance  Group 
American  Family  Group 
American  International  Group 
California  State  Auto  Association 
CNA  Insurance  Companies 
Farmers  Insurance  Group 
Geico  Corporation  Group 
Hanover  Insurance  Companies 
Hartford  Insurance  Group 
Liberty  Mutual  Group 
Nationwide  Group 
Progressive  Group 
Prudential  of  America  Group 
State  Farm  Group 
Travelers  Insurance  Group 
United  States  F  &  G  Group 
USAA  Group 


3.  Appendix  B  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  B— Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  Only  in 
Designated  States 

Alfa  Insurance  Group  (Alabama) 
Amica  Mutual  Insurance  Company 

(Rhode  Island) 
Auto  Club  of  Michigan  Group 

(Michigan) 
Commercial  Union  Insurance 

Companies  (Maine) 
Concord  Group  Insurance  Companies 

(Vermont) 
Erie  Insurance  Group  (Pennsylvania) 
Indiana  Farm  Bureau  Group  (Indiana) 
Kentucky  Farm  Bureau  Group 

(Kentucky) 
Southern  Farm  Bureau  Casualty  Group 

(Arkansas.  Mississippi) 
Tennessee  Farmers  (Tennessee) 

4.  Appendix  C  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  C— Motor  Vehicle  Rental  and 
Leasing  Companies  (Including 
Licensees  and  Franchisees)  Subject  to 
the  Reporting  Requirements  of  Part 
544 

Alamo  Rent-A-Car.  Inc. 

American  International  Rent-A-Car 

Corp./ANSA 
Associates  Leasing.  Inc. 
Avis.  Inc. 

Budget  Rent-A-Car  Corporation 
Dollar  Rent-A-Car  Systems,  Inc. 
GE  Capital  Fleet  Services 
Hertz  Rent-A-Car  Division  (subsidiary 

of  Hertz  Corporation) 
Lease  Plan  USA 
Lend  Lease  Cars 
McCullagh  Leasing,  Inc. 
National  Car  Rental  System,  Inc. 
Penske  Truck  Leasing  Company 
PHH  Fleet  America 
Rental  Concepts,  Inc. 
Ryder  Truck  Rental  (both  rental  and 

leasing  operations) 
U-Haul  International,  Inc.  (subsidiary  of 

AMERCO) 
Wheels,  Inc. 

Issued  on:  October  9. 1991. 
|erry  Ralph  Curry, 
Administrator. 
[FR  Doc.  91-24819  Filed  10-15-91:  8:45  am] 
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ARMS  CONTROL  AND  DISARMAMENT 

AGENCY        I 

1 1 

Hubert  H.  Humphrey  Fellowship 
Competition 

The  United  States  Arms  Control  and 
Disarmament  Agency  will  conduct  a 
competition  in  1992  for  one-year  Hubert 
H.  Humphrey  Fellowships  in  support  of 
unclassified  doctoral  dissertation 
research  in  arms  control  and 
disarmament.  Law  candidates  for  the 
Juris  Doctor  or  any  higher  degree  are 
also  eligible  if  they  are  writing  a 
substantial  paper  in  partial  fulfillment  of 
degree  requirements.  The  fellowship 
stipends  for  the  Ph.D.  candidates  will  be 
$5000  plus  applicable  tuition  and  fees  up 
to  a  maximum  of  $3,400.  Stipends  and 
tuition  for  law  candidates  will  be 
prorated  according  to  the  credits  given 
for  the  research  paper.  Fellows  must  be 
citizens  or  nationals  of  the  United  States 
and  degree  candidates  at  a  U.S. 
university.  The  application  deadline  for 
the  awards  is  March  15, 1992.  Awards 
will  be  for  the  twelve  month  period 
beginning  in  September,  1992  or  January. 
1993.  For  information  and  application 
materials  please  write:  Hubert  H. 
Humphrey  Fellowship  Program, 
Operations  Analysis,  U.S.  Arms  Control 
and  Disarmament  Agency,  Washington. 
DC  20451. 

Dated;  October  2. 1991. 
Alfred  Lieberman, 

Chief.  Operations  Analysis. 

[YK  Doc.  91-24875  Filed  10-15-91:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

October  11. 1991. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 


information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2]  Title  of  the  information 
collection;  (3)  Form  number(s],  if 
applicable;  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  447- 
2118. 

New  Collection 

•  Animal  and  Plant  Health  Inspection 
Service 

User  Fees — Addendum  1. 

PPQ  Form  250. 

On  occasion;  Quarterly. 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  132.052  responses;  4,465 
hours. 

Donna  J.  Ford  (301)  436-5752. 

•  Animal  and  Plant  Health  Inspection 
Service 

User  Fees — Domestic — ^Addendum  1. 

On  occasion;  Quarterly;  Semi-armually. 

Individuals  or  households;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Small  businesses  or 
organizations;  1,160  responses;  127 
hours. 

Donna  J.  Ford  (301)  436-5752. 

New  Collection  (Emergency) 

•  Forest  Service 

State  and  Private  Forestry  Assistance — 
Stewardship  Incentive  Program. 

SIP-245,  -36.  -502.  -211-1.  -100. 

On  occasion. 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 


Small  businesses  or  organizations; 
30,053  responses;  73.720  hours. 
Mary  Carol  Koester  (202)  205-1381. 

Reinstatement 

•  Farmers  Home  Administration 
7  CFR 1946-A.  Agricultural  Loan 

Mediation  Program. 
On  occasion;  Annually. 
State  or  local  governments;  70 

responses;  370  hours, 
lack  Holston  (202)  382-9736. 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
|FR  Doc.  91-24877  Filed  10-15-91:  8:45  am] 
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Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  Pacific  Northwest  Region,  Oregon 
and  Washington 

agency:  Forest  Service.  USDA. 
action:  Notice. 

summary:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Pacific  Northwest 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  part  217.  This  action  is  necessary  to 
implement  the  Secretary  of  Agriculture's 
final  rule  amending  the  Forest  Service 
administrative  appeal  procedures,  which 
was  signed  on  December  5. 1990  and 
was  published  in  the  Federal  Register  on 
February  6. 1991  (56  FR  4914).  The 
intended  effect  of  this  action  is  to  inform 
interested  members  of  the  public  which 
newspapers  will  be  used  to  publish  legal 
notices  of  decisions,  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the  appeals 
process. 

DATES:  Publication  of  legal  notices  in  the 
listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  October  15, 1991.  The 
list  of  newspapers  will  remain  in  efTecl 
until  April  1992  when  another  notice  wil 
be  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L  Schuler,  Regional  Appeals 
Coordinator,  Pacific  Northwest  Region, 
PO  Box  3623,  Portland,  OR  97204-3623. 
phone:  (503)  326-2322. 
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SUPPLEMENTARY  INFORMATION:  On 

December  5, 1990  the  Deputy  Secretary 
of  Agriculture  signed  a  final  rule 
amending  the  administrative  appeal 
procedures  36  CFR  part  217  of  the  Forest 
Service  to  require  publication  of  legal 
notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  The 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  is  the  day 
following  publication  of  the  notice. 

In  addition  to  the  principal  newspaper 
listed  for  each  unit,  some  forest 
supervisors  and  district  rangers  have 
listed  newspapers  providing  additional 
notice  of  their  decisions.  The  timeframe 
for  appeal  shall  be  based  on  the  date  of 
publication  of  the  notice  in  the  first 
(principal)  newspaper  listed  for  each 
unit. 

The  newspapers  to  be  used  are  as 
follows: 

Paciflc  Northwest  Regional  Office 

Pacific  Northwest  Regional  Forester 
decisions  on  Oregon  National  Forests: 
The  Oregonian,  Portland,  Oregon. 

Pacific  Northwest  Regional  Forester 
decisions  on  Washington  National 
Forests:  The  Seattle  Post-Intelligence, 
Seattle,  Washington. 

Columbia  Gorge  National  Scenic  Area 
Manager  decisions:  The  Oregonian, 
Portland,  Oregon,  Hood  River  News, 
Hood  River,  Oregon,  The  Dallas 
Chronicle,  Dallas,  Oregon,  Columbian, 
Vancouver,  Washington. 

Oregon  National  Forests 

Deschutes  National  Forest 

Deschutes  Forest  Supervisors  decisions: 

The  Bulletin,  Bend,  Oregon. 
Bend  District  Ranger  decisions:  The 

Bulletin,  Bend,  Oregon. 
Crescent  District  Ranger  decisions:  The 

Bulletin.  Bend,  Oregon. 
Fort  Rock  District  Ranger  decisions:  The 

Bulletin.  Bend.  Oregon. 
Sister  District  Ranger  decisions:  Sisters 

Nugget.  Sisters.  Oregon. 
Bend  Pine  Nursery  Managers  decisions: 

The  Bulletin,  Bend.  Oregon. 
Redmond  Air  Center  managers 

decisions:  The  Bulletin.  Bend,  Oregon. 


Fremont  National  Forest 

Fremont  Forest  Supervisor  decisions: 

Herald  and  News,  Klamath  Falls, 

Oregon. 
Newspapers  providing  additional  notice 

for  Fremont  Forest  Supervisor 

decisions:  Lake  County  Examiner, 

Lakeview,  Oregon,  The  Bulletin,  Bend, 

Oregon. 
BIy  District  Ranger  decisions:  Herald 

and  News,  Klamath  Falls,  Oregon. 
Lakeview  District  Ranger  decisions: 

Lake  County  Examiner,  Lakeview, 

Oregon. 
Paisley  District  Ranger  decisions:  Lake 

County  Examiner,  Lakeview,  Oregon. 
Silver  Lake  District  Ranger  decisions: 

Herald  and  News,  Klamath  Falls, 

Oregon. 
Newspaper  providing  additional  notice 

of  Silver  Lake  decisions:  The  Bulletin. 

Bend.  Oregon. 

Malheur  National  Forest 

Malheur  Forest  Supervisor  decisions: 

Blue  Mountain  Eagle,  John  Day, 

Oregon. 
Bear  Valley  District  Ranger  decisions: 

Blue  Mountain  Eagle,  John  Day, 

Oregon. 
Bums  District  Ranger  decisions:  Blue 

Mountain  Eagle.  John  Day.  Oregon. 
Long  Creek  District  Ranger  decisions: 

Blue  Mountain  Eagle.  John  Day, 

Oregon. 
Prairie  City  District  Ranger  decisions: 

Blue  Mountain  Eagle,  John  Day, 

Oregon. 

Mt.  Hood  National  Forest 

Mt.  Hood  Forest  Supervisor  decisions: 

The  Oregonian,  Portland,  Oregon. 
Barlow  District  Ranger  decisions:  The 

Oregonian,  Portland,  Oregon. 
Bear  springs  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon. 
Clackamas  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon. 
Columbia  Gorge  District  Ranger 

decisions:  The  Oregonian,  Portland, 

Oregon. 
Estacada  District  Ranger  decisions:  The 

Oregonian,  Portland,  Oregon. 
Hood  River  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon. 
Zigzag  District  Ranger  decisions:  The 

Oregonian,  Portland,  Oregon. 

Ochoco  National  Forest 

Ochoco  Forest  Supervisor  decisions: 

The  Bulletin,  Bend,  Oregon. 
Newspapers  providing  additional  notice 

of  Ochoco  Forest  Supervisor 

decisions:  Bums  Times/Herald.  Burns. 

Oregon.  Central  Oregonian,  Prineville. 

Oregon. 
Big  Summit  District  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon. 


Crooked  River  National  Grassland 

District  Ranger  decisions:  The 

Bulletin,  Bend,  Oregon. 
Newspapers  providing  additional  notice 

of  Grassland  decisions:  Madras 

Pioneer,  Madras,  Oregon. 
Paulina  District  Ranger  decisions:  The 

Bulletin,  Bend,  Oregon. 
Newspapers  providing  additional  notice 

of  Paulina  decisions:  Blue  Mountain 

Eagle,  John  Day,  Oregon. 
Prineville  District  Ranger  decisions:  The 

Bulletin,  Bend,  Oregon. 
Newspapers  providing  additional  notice 

of  Prineville  decisions:  Central 

Oregonian,  Prineville,  Oregon. 
Snow  Mountain  district  Ranger 

decisions:  The  Bulletin,  Bend,  Oregon. 
Newspapers  providing  additional  notice 

of  Snow  Mountain  decisions:  Burns 

Times/Herald,  Burns.  Oregon. 

Rogue  River  National  Forest 

Rogue  River  Forest  Supervisor 

decisions:  Mail  Tribune.  Medford, 

Oregon. 
Applegate  District  Ranger  decisions: 

Mail  Tribune.  Medford,  Oregon. 
Ashland  District  Ranger  decisions:  Mail 

Tribune,  Medford,  Oregon. 
Butte  Falls  District  Ranger  decisions: 

Mail  Tribune,  Medford,  Oregon. 
J.  Herbert  Stone  Nursery  Managers  . 

decisions:  Mail  Tribune,  Medford, 

Oregon. 
Prospect  District  Ranger  decisions:  Mail 

Tribune,  Medford,  Oregon. 

Siskiyou  National  Forest 

Sisikiyou  Forest  Supervisor  decisions: 

Grants  Pass  Courier,  Grants  Pass, 

Oregon. 
Chetco  District  Ranger  decisions:  Curry 

Coastal  Pilot,  Brookings,  Oregon. 
Galice  District  Ranger  decisions:  Grants 

Pass  Courier,  Grants  Pass,  Oregon. 
Gold  Beach  District  Ranger  decisions: 

Curry  County  Reporter,  Gold  Beach, 

Oregon. 
Illinois  Valley  District  Ranger  decisions: 

Grants  Pass  Courier,  Grants  Pass, 

Oregon. 
Powers  District  Ranger  decisions:  The 

World,  Coos  Bay.  Oregon. 
Newspaper  providing  additional  notice 

of  Powers  decisions:  Curry  County 

Reporter,  Gold  Beach,  Oregon. 

Siuslaw  National  Forest 

Siuslaw  Forest  Supervisor  decisions: 

Corvallis  Gazette-Times,  Corvallis. 

Oregon. 
Alsea  District  Ranger  decisions: 

Corvallis  Gazette-Times.  Corvallis. 

Oregon. 
Hebo  District  Ranger  decisions: 

Headlight  Herald.  Tillamook,  Oregon. 
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Mapleton  District  Ranger  decisions; 

Siuslaw  News,  Florence,  Oregon. 
Oregon  Dunes  National  Recreation  Area 

Manager  decisions:  The  World,  Coos 

Bay.  Oregon. 
Waldport  District  Ranger  decisions: 

Newport  News  Times,  Newport, 

Oregon. 

Umatilla  National  Forest 

Umatilla  Forest  Supervisor  decisions: 

East  Oregonian,  Pendleton,  Oregon. 
Heppner  District  Ranger  decisions:  East 

Oregonian,  Pendleton,  Oregon. 
North  Fork  John  Day  District  Ranger 

decisions:  East  Oregonian,  Pendleton. 

Oregon. 
Pomeroy  District  Ranger  decisions:  East 

Oregonian,  Pendleton,  Oregon. 
Walla  Walla  District  Ranger  decisions: 

East  Oregonian,  Pendleton,  Oregon. 

Umpqua  National  Forest 

Unpqua  Forest  Supervisor  decisions: 
The  News-Review,  Roseburg,  Oregon. 

Cottage  Grove  District  Ranger  decisions: 
The  News-Review,  Roseburg,  Oregon. 

Diamond  Lake  District  Ranger  decisions: 
The  News-Review.  Roseburg,  Oregon. 

North  Umpqua  District  Ranger 
decisions:  The  News-Review, 
Roseburg,  Oregon. 

Tiller  District  Ranger  decisions:  The 
News-Review,  Roseburg,  Oregon. 

Dorena  Tree  Improvement  Center 
Manager  decisions:  The  News- 
Review,  Roseburg,  Oregon. 

Wallowa-  Whitman  National 

Wallowa-Whitman  Forest  Forest 

Supervisor  decisions:  Baker  City 

Herald,  Baker  City,  Oregon. 
Baker  District  Ranger  decisions:  Baker 

City  Herald.  Baker  City,  Oregon. 
Eagle  Cap  District  Ranger  decisions: 

Wallowa  County  Chieftain, 

Enterprise,  Oregon. 
Hells  Canyon  National  Recreation  Area 

Ranger  decisions:  Occurring  in 

Oregon — Wallowa  County  Chieftain. 

Enterprise,  Oregon;  Occurring  in 

Idaho — Lewiston  Morning  Tribune, 

Lewiston,  ID. 
La  Grande  District  Ranger  decision:  The 

Observer.  La  Grande.  Oregon. 
Pine  District  Ranger  decisions:  Baker 

City  Herald,  Baker  City,  Oregon. 
Unity  District  Ranger  decisions:  Baker 

City  Herald,  Baker  City,  Oregon. 
Wallowa  Valley  District  Ranger 

decisions:  Wallowa  County  Chieftain, 

Enterprise,  Oregon. 

Willamette  National  Forest 

Willamette  Forest  Supervisor  decisions: 
Register-Guard.  Eugene,  Oregon. 

Newspapers  providing  additional  notice 
of  Willamette  Forest  Supervisor 
decisions:  Salem  Statesman-Journal, 


Salem,  Oregon:  Albany  Democrat 

Herald,  Albany,  Oregon. 
Blue  River  District  Ranger  decisions: 

Register-Guard.  Eugene,  Oregon. 
Newspapers  providing  additional  notice 

of  Blue  River  decisions:  Salem 

Statesman-Journal.  Salem,  Oregon; 

Albany  Democrat  Herald,  Albany, 

Oregon. 
Detroit  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon. 
Newspapers  providing  additional  notice 

of  Detroit  decisions:  Salem 

Statesman-Journal,  Salem,  Oregon; 

Albany  Democrat  Herald.  Albany, 

Oregon. 
Lowell  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon. 
Newspapers  providing  additional  notice 

of  Lowell  decisions:  Salem  Statesman- 
Journal,  Salem,  Oregon;  Albany 

Democrat  Herald,  Albany,  Oregon. 
McKenzie  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon. 
Newspapers  providing  additional  notice 

of  Mckenzie  decisions:  Salem 

Statesman-Journal,  Salem,  Oregon; 

Albany  Democrat  Herald,  Albany. 

Oregon. 
Oakridge  District  Ranger  decisions: 

Register-Guard.  Eugene,  Oregon. 
Newspapers  providing  additional  notice 

of  Oakridge  decisions:  Salem 

Statesman-Journal,  Salem,  Oregon; 

Albany  Democrat  Herald,  Albany, 

Oregon. 
Rigdon  District  Ranger  decisions:  ' 

Register-Guard,  Eugene,  Oregon. 
Newspapers  providing  additional  notice 

of  Rigdon  decisions:  Salem 

Statesman-Journal,  Salem.  Oregon; 

Albany  Democrat  Herald,  Albany, 

Oregon. 
Sweet  Home  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon. 
Newspapers  providing  additional  notice 

of  Sweet  Home  decisions:  Salem 

Statesman-Journal,  Salem,  Oregon; 

Albany  Democrat  Herald,  Albany, 

Oregon. 

Winema  National  Forest 

Winema  Forest  Supervisor  decisions: 

Herald  and  News,  Klamath  Falls, 

Oregon. 
Chemult  District  Ranger  decisions: 

Herald  and  News.  Klamath  Falls, 

Oregon. 
Chiloquin  District  Ranger  decisions: 

Herald  and  News,  Klamath  Falls, 

Oregon. 
Klamath  District  Ranger  decisions: 

Herald  and  News,  Klamath  Falls, 

Oregon. 

Washington  National  Forests 

Colville  National  Forest 

Colville  Forest  Supervisory  decisions: 
Statesman-Examiner,  Colville,  WA. 


Colville  District  Ranger  decisions: 
Statesman-Examiner.  Colville,  WA. 

Kettle  Falls  District  Ranger  decisions: 
Statesman-Examiner,  Colville.  WA. 

Newport  District  Ranger  decisions: 
Newport  Miner,  Newport,  WA. 

Republic  District  Ranger  decisions: 
Republic  News  Miner,  Republic.  WA. 

Sullivan  Lake  District  Ranger  decisions- 
Newport  Miner.  Newport.  WA. 

afford  Pinchot  National  Forest 

Gifford  Pinchot  Forest  Supervisor 

decisions:  Columbian,  Vancouver. 

Washington. 
Mt  Saint  Helens  National  Monument 

Manager  decisions:  Columbian. 

Vancouver,  Washington. 
Mt.  Adams  District  Ranger  decisions: 

Enterprise.  White  Salmon. 

Washington. 
Packwood  District  Ranger  decisions: 

Chronicle.  Chehalis,  Washington. 
Randle  District  Ranger  decisions: 

Columbian,  Vancouver,  Washington. 
Wind  River  District  Ranger  decisions: 

Columbian,  Vancouver,  Washington. 

Mt.  Baker-Snoqualmie  National  Forest 

Mt.  Baker-Snoqualmie  Forest  Supervisor 

decisions:  Seattle  Post-Intelligencer. 

Seattle,  Washington. 
Darrington  District  Ranger  decisions: 

Everett  Harald,  Everett,  Washington. 
Mt.  Baker  District  Ranger  decisions: 

Skagit  Valley  Herald,  Mt.  Vernon, 

Washington. 
North  Bend  District  Ranger  decisions: 

Valley  Record,  North  Bend, 

Washington. 
Skykomish  District  Ranger  decisions: 

Everett  Herald,  Everett,  Washington. 
White  River  District  Ranger  decisions: 

Enumclaw  Courier  Herald,  Enumclaw, 

Washington. 

Okanagon  National  Forest 

Okanagon  Forest  Supervisor  decisions: 

Omak  Chronicle.  Omak.  Washington. 
Tonasket  District  Ranger  decisions:  The 

Gazette-Tribune,  Oroville, 

Washington. 
Twisp  District  Ranger  decisions: 

Methow  Valley  News,  Twisp. 

Washington. 
Winthrop  District  Ranger  decisions: 

Methow  Valley  News.  Twisp. 

Washington. 

Olympic  National  Forest 

Olympic  Forest  Supervisor  decisions: 

Daily  Olympian.  Olympia. 

Washington. 
Newspapers  providing  additional  notice 

for  Olympic  Forest  Supervisor 

decisions:  Mason  County  Journal. 

Shelton.  Washington;  Daily  World. 

Aberdeen,  Washington;  Pennisula 
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Daily  News,  Port  Angeles, 

Washington:  Bremerton  Sun, 

Bremerton,  Washington. 
Hood  Canal  District  Ranger  decisions: 

Mason  County  Journal,  Shelton, 

Washington. 
Quilicene  District  Ranger  decisions: 

Pennisula  Daily  News,  Port  Angeles, 

Washington. 
Newspaper  providing  additional  notice 

for  Quilicene  decisions:  Bremerton 

Sun,  Bremerton,  Washington. 
Quinault  District  Ranger  decisions:  The 

Daily  World,  Aberdeen,  Washington. 
Soleduck  District  Ranger  decisions:  The 

Forks  Forum,  Forks,  Washington. 

Wenatchee  National  Forest 

Wenatchee  Forest  Supervisor  decisions: 

The  Wenatchee  World,  Wenatchee. 

Washington. 
Newspaper  providing  additional  notice 

for  Wenatchee  Forest  Supervisor 

decisions:  The  Yakima  Herald- 
Republic,  Yakima,  Washington. 
Chelan  District  Ranger  decisions:  The 

Wenatchee  World,  Wenatchee. 

Washington. 
Newspaper  providing  additional  notice 

for  Chelan  decisions:  The  Yakima 

Herald-Republic,  Yakima, 

Washington. 
Cle  Elum  District  Ranger  decisions:  The 

Wenatchee  World,  Wenatchee. 

Washington. 
Newspaper  providing  additional  notice 

for  Cle  Elum  decisions:  The  Yakima 

Herald-Republic,  Yakima, 

Washington. 
Entiat  District  Ranger  decisions:  The 

Wenatchee  World,  Wenatchee, 

Washington. 
Newspaper  providing  additional  notice 

for  Entiat  decisions:  The  Yakima 

Herald-Republic,  Yakima, 

Washington. 
Lake  Wenatchee  District  Ranger 

decisions:  The  Wenatchee  World, 

Wenatchee,  Washington. 
Newspaper  providing  additional  notice 

for  Lake  Wenatchee  decisions:  The 

Yakima  Herald-Repubhc,  Yakima. 

Washington. 
Leavenworth  District  Ranger  decisions: 

The  Wenatchee  World.  Wenatchee, 

Washington. 
Newspaper  providing  additional  notice 

for  Leavenworth  decisions:  The 

Yakima  Herald-Republic.  Yakima, 

Washington. 
Naches  District  Ranger  decisions:  The 

Wenatchee  World,  Wenatchee, 

Washington. 
Newspaper  providing  additional  notice 

for  Naches  decisions:  The  Yakima 

Herald-Repubhc,  Yakima, 

Washington. 


Dated:  October  8. 1991. 
lohn  F.  Butruille, 

Regional  Forester. 

(PR  Doc.  91-24827  Filed  10-15-91;  8:45  am] 

BILLING  COOC  34tO-11-M 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

President's  Commission  on 
Environmental  Quality;  Meeting 

agency:  Council  on  Environmental 
Quality,  Executive  Office  of  the 
President,  President's  Commission  on 
Environmental  Quality. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  notice  is  being 
provided  for  a  meeting  of  the  President's 
Commission  on  Environmental  Quality. 
This  meeting  is  open  to  the  public  and 
there  will  be  an  opportunity  for  public 
comment. 

DATES:  The  meeting  will  be  held  on 
October  31, 1991. 

ADDRESSES:  The  meeting  will  be  held 
from  9  a.m.  to  12:45  p.m.  on  Thursday, 
October  31, 1991.  at  room  474  (Indian 
Treaty  Room),  Old  Executive  Office 
Building,  17th  &  Pennsylvania  Avenue. 
NW.,  Washington,  DC. 

Persons  attending  the  meeting  will 
need  to  provide  their  names  and  dates 
of  birth  to  Ms.  Kim  Chastain  (telephone: 
(202)  395-5750)  by  Monday,  October  28, 
1991,  at  5  p.m.  for  clearance  into  the  Old 
Executive  Office  Building.  Space  in  the 
Indian  Treaty  Room  is  limited  and 
persons  interested  in  attending  will  be 
accommodated  on  a  first-come,  first- 
served  basis. 

Agenda 

Thursday,  October  31.  1991 

Old  Executive  Office  Building,  17th  & 
Pennsylvania  Avenue,  NW.,  room  474 
(Indian  Treaty  Room),  Washington,  DC. 
9  a.m-9:15  p.m.    Opening  Remarks  & 

Agenda 
9:15  a.m.-12:15  p.m.    Subcommittee 

Reports  &  Discussion 
12:15  p.m.-12:30  p.m.    Public  Comment 
12:30  p.m.-12:45  p.m.    Conclusion 
12:45  p.m.    Adjourn 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kim  Chastain,  Staff  Assistant, 
President's  Commission  on 
Environmental  Quality  (telephone:  (202) 
395-5750). 

SUPPLEMENTARY  INFORMATION:  The 

President's  Commission  on 
Environmental  Quality  was  established 
by  Executive  Order  No.  12737  on 


December  12, 1990.  The  Commission  has 
25  members  and  is  chaired  by  the 
Chairman  of  the  Council  on 
Environmental  Quality.  The  function  of 
the  Commission  is  to  advise  the 
President  on  matters  involving 
environmental  quality. 

David  Struhs, 

Chief  of  Staff.  Council  on  Environmental 
Quality. 

(PR  Doc.  91-24954  Filed  10-15-91;  8:45  am] 

BUliNG  CODE  S12S-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Service  Annual  Survey. 

Form  Number(s):  B-500T,  B-500T1 
through  B-500T6.  B-500M,  B-500M1 
through  B-500M3. 

Agency  Approval  Number:  0607-042?. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  12,000  hours. 

Number  of  Respondents:  30,000. 

Avg  Hours  Per  Response:  24  minutes. 

Needs  and  Uses:  The  Service  Annual 
Survey  (SAS)  is  the  only  annual  source 
of  data  on  the  dollar  volume  of  receipts 
for  various  service  industries.  The 
Bureau  of  Economic  Analysis  uses  SAS 
data  in  its  preparation  of  the  national 
income  and  product  accounts,  and  its 
benchmark  and  annual  input-output 
tables.  The  Bureau  of  Labor  Statistics 
uses  the  data  as  input  to  its  Producer 
Price  Indexes  and  in  developing 
productivity  measurements.  Other 
government  agencies  use  the  data  for 
program  planning  and  development.  We 
are  requesting  an  expansion  to  the  SAS 
to  enhance  the  data  collected  for  some 
of  the  fastest  growing  activities  such  as 
computer  and  data  processing  services, 
management  and  public  relations 
services,  equipment  rental  and  leasing 
services,  automotive  rental  and  leasing 
services,  amusement  parks,  and  offices 
and  clinics  of  health  practitioners.  The 
enhanced  data  will  allow  us  to  produce 
more  than  just  a  single  estimate  (total 
receipts)  for  these  industries  so  that 
data  users  can  conduct  a  more  in-depth 
analysis  of  changes  in  the  service  sector. 

Affected  Public:  Businesses  or  other 
for-profit  organizations.  Non-profit 
institutions,  Small  businesses  or 
organizations. 
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Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  377-3271. 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  October  9. 1991. 
Edward  MichaU, 

Departmental  Forms  Clearance  Officer. 
Office  of  Management  and  Organization. 
|FR  Doc.  91-24900  Filed  10-15-91:  8:45  ami 
WLUNa  COOE  3S10-07-f 


International  Trade  Administration 

Kent  State  University,  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  8&-651,  80  Stat.  897;  15  CFR 
part  301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4204,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  91-108.  Applicant: 
Kent  State  University,  Kent,  OH  44242. 
Instrument:  Rotating  Anode  X-ray 
Generator.  Model  RU-200H. 
Manufacturer:  Rigaku,  Japan.  Intended 
Use:  See  notice  at  56  PR  36776,  August  1, 
1991.  fleoso/js.- The  foreign  instrument 
provides:  (1)  Brilliance  to  12  kW.  (2)  20 
to  60  kV.  (3)  10  to  200  mA  and  (4)  focal 
spot  size  to  0.3  x  3.0  mm.  Advice 
Received  From:  National  Institute  of 
Standards  and  Technology.  September 
4. 1991. 

Docket  Number:  90-198R.  Applicant: 
Research  Foundation  of  SUNY  at 
Albany.  Albany.  NY  12222.  Instrument- 
Infrared  Neon  Gas  Laser.  Manufacturer: 
MPB  Technologies  Inc..  Canada. 
Intended  Use:  See  notice  at  55  FR  50857. 
December  11. 1990.  Reasons:  The  foreign 


instrument  provides:  (1)  Tunable 
operation  in  the  region  of  8.0  urn.  (2) 
power  of  at  least  100  uW  and  (3)  angular 
divergence  to  1.0  milliradian.  Advice 
Submitted  By:  National  Institutes  of 
Standards  and  Technology.  September 
25. 1991. 

Docket  Number:  91-060.  Applicant: 
Iowa  State  University  of  Science  and 
Technology.  Ames.  lA  50011.  Instrument: 
Electron  Beam  Accelerator.  Type  Circe 
II.  Manufacturer:  CGR,  France.  Intended 
Use:  See  notice  at  56  FR  23287.  May  21. 
1991.  Reasons:  The  foreign  instrument 
provides  electron  beams  or  x-ray  beams 
at  10  kW.  10  MeV  or  20  kW.  5  MeV  for 
food  irradiation  research.  Advice 
Submitted  By:  National  Institutes  of 
Health.  August  15. 1991. 

Docket  Number:  91-076.  Applicant: 
Wake  Forest  University.  Winston- 
Salem.  NC  27109.  Instrument:  Stopped- 
Flow  Spectrofluorimeter.  Model 
DX.17MV/S.  Manufacturer:  Applied 
Photophysics  Ltd..  United  Kingdom. 
Intended  Use:  See  notice  at  56  FR  28371. 
June  20. 1991.  Reasons:  The  foreign 
instrument  provides  sequential  double 
mixing  capability  and  a  mixing  ratio 
adjustable  to  25  to  1.  Advice  Submitted 
By:  National  Institutes  of  Health.  August 
30. 1991. 

Docket  Number:  91-077.  Applicant' 
Baylor  College  of  Medicine.  Houston. 
TX  77030.  Instrument:  Automated  Breath 
'  *  Carbon  Analyser  System. 
Manufacturer:  Europa  Scientific  Ltd.. 
United  Kingdom.  Intended  Use:  See 
notice  at  56  FR  28372.  June  20. 1991. 
Reasons:  The  foreign  instrument 
provides  carbon  dioxide  sample 
purification  without  cryogenic  isolation 
with  liquid  nitrogen  and  can  achieve 
computer-controlled  processing  of  10-12 
samples  per  hour  for  extended  periods. 
Advice  Submitted  By:  National 
institutes  of  Health.  August  3. 1991. 

Docket  Number:  91-080.  Applicant: 
National  Institutes  of  Standards  and 
Technology.  Gaithersburg,  MD  20899. 
Instrument:  Automatic  Sample  Changer. 
Model  ASC-50.  Manufacturer:  Tracerlab 
Instruments.  West  Germany.  Intended 
Use:  See  notice  at  56  FR  28372,  June  20. 
1991.  Reasons:  The  foreign  instrument 
provides  minimum  horizontal  and 
vertical  transport  ranges  of  6.0  m  and  1.2 
m,  respectively,  with  an  accuracy  of  0.5 
mm  and  capability  to  serve  seven 
different  types  of  sample  containers. 
Advice  Submitted  By:  National 
Institutes  of  Health.  August  30. 1991. 

Docket  Number:  91-082.  Applicant: 
University  of  North  Carolina  at  Chapel 
Hill.  Chapel  Hill.  NC  27599-7260. 
Instrument:  Cryogenic  Airstream 
Device.  Manufacturer:  Stoe  Diffraction 
Systems.  United  Kingdom.  Intended  Use: 
See  notice  at  56  FR  28372.  June  20. 1991. 


Reasons:  The  foreign  instrument 
provides  uninterrupted  constant 
temperature  to  80*  K.  controlled  to  ±0.1* 
and  portability.  Advice  Submitted  By: 
National  Institutes  of  Health.  August  30. 
1991. 

Docket  Number:  91-087.  Applicant: 
The  Graduate  Hospital.  Philadelphia.  PA 
19146.  Instrument:  Flash  Lamp  for 
Photolysis.  Manufacturer:  Gert  Rapp, 
West  Germany.  Intended  Use:  See 
notice  at  56  Fr  30558.  July  3. 1991. 
Reasons:  The  foreign  instrument 
provides  focusing  optics  and  pulse 
shaping  optimized  for  initiating  muscle 
fiber  contractile  events.  Advice 
Submitted  By:  National  Institutes  of 
Health,  August  30, 1991. 

Docket  Number:  91-094.  Applicant: 
American  Red  Cross,  Rockville.  MD 
20855.  Instrument:  Scanning 
Calorimeter.  Model  DASM-4M. 
Manufacturer:  NPO  '•BIOPRIBOR". 
Union  of  Soviet  Socialist  Republics. 
Intended  Use:  See  notice  at  56  FR  32405. 
July  16. 1991.  Reasons:  The  foreign 
instrument  provides:  (1)  a  temperature 
range  of  0.5°  to  130'  C.  (2)  sensitivity  (as 
noise  level)  of  0.2  microvolts  and  (3)  0.6 
ml  sample  volume.  Advice  Submitted 
By:  National  Institutes  of  Health.  August 
30, 1991. 

The  National  Institutes  of  Health  and 
National  Institute  of  Standards  and 
Technology  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff 
[FR  Doc.  91-24901  Filed  10-15-91;  8:45  am| 

niXING  CODE  3510-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651:  80  Stat.  896: 15  CFR 
part  301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 
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Comments  must  comply  with 
subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce. 
Washington.  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5  p.m.  in  room  4204,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number:  90-21 8R.  Applicant 
Massachusetts  Institute  of  Technology, 
Geology  Department,  77  Massachusetts 
Avenue.  54-1016,  Cambridge,  MA  02139. 
Instrument:  Isotope  Mass  Spectrometer, 
Model  215-50.  Manufacturer:  Mass 
Analyser  Products  Ltd.,  United 
Kingdom.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  January  15, 
1991. 

Docket  Number:  91-040R.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  Purchasing  Division,  506 
South  Wright  Street,  Urbana,  IL  61801. 
Instrument:  Gas/Liquid  Phase  Behavior 
Apparatus.  Manufacturer  DB  Robinson 
Design  and  Manufacturing  Ltd.,  Canada. 
Original  notice  of  this  resubmitted 
application  was  published  in  the  Federal 
Register  of  April  3, 1991. 

Docket  Number.  91-140.  Applicant: 
Laser  Medical  Research  Foundation,  323 
East  Town  Street.  Columbus,  OH  43215. 
Instrument-  Laser.  Manufacturer 
Scientific  Research  and  Manufacturing 
Corporation.  USSR.  Intended  Use:  The 
instrument  will  be  iised  for 
photodynamic  therapy  (PDT),  a  new 
investigational  method  of  cancer 
therapy.  The  overall  objective  of  the 
studies  is  to  increase  tumoricidal  effects 
(tumor  depth,  uniformity  and  selectivity 
of  treatment)  of  PDT  by  application  of 
fast  3-dimensionally  scanned,  narrow 
collimated  or  focused  laser  beam. 
Application  Received  by  Commissioner 
of  Customs:  September  23, 1991. 

Docket  Number:  91-141.  Applicant: 
University  of  Minnesota.  Department  of 
Psychiatry,  420  Delaware  Street, 
Minneapolis,  MN  55455.  Instrument: 
Solid  State  Video  Camera,  MS--«)30  and 
Desk  Top  Illuminator,  Model  NL2. 
Manufacturer:  Northern  Lights 
Incorporated,  Canada.  Intended  Use: 
The  instrument  will  be  used  for  research 
in  the  molecular  neurobiology  field. 
Studies  will  be  made  concerning  the  role 
of  certain  neurotransmitters  and 
receptors  involved  in  many  neurological 
disorders.  Application  Received  by 
Commissioner  of  Customs:  September 
24, 1991. 

Docket  Number  91-142.  Applicant: 
Cornell  University  Medical  College,  1300 
York  Avenue,  New  York,  NY  10021. 
Instrument-  Rapid  Mixing  Accessory, 
Model  SFA-12.  Manufacturer  Hi-Tech 


Scientific  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  obtain  quantitative  information 
regarding  the  rates  by  which  Vitamin  A 
derivatives  interact  with  binding 
proteins  and  with  biological 
membrances.  The  aim  of  this  study  is  to 
clarify  the  mechanisms  by  which 
retinoids  move  between  cells  and  sub- 
cellular compartments  in  vivo,  and  the 
factors  that  regulate  the  distribution  of 
these  compounds  between  target  sites. 
Application  Received  by  Commissioner 
of  Customs:  September  24, 1991. 
Frank  W.  Creel 

Director.  Statutory.  Import  Programs  Staff. 
|FR  Doc.  91-24902  Filed  10-15-91:  8:45  am) 

BILUNO  COOC  3S«0-OS-« 


National  Oceanic  and  Atmospheric 
Administration 

Gulf  of  Mexico  Fistiery  Management 
Council;  Public  Meetirig 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council's  Texas  Habitat 
Protection  Advisory  Panel  (Advisory 
Panel)  will  convene  a  pubic  meeting  on 
October  22, 1991,  from  9  a.m.  to  4  p.m.. 
at  The  La  Quinta  Motor  Inn — Hobby 
Airport,  9902  Gulf  Freeway,  Houston, 
TX. 

The  Advisory  Panel  will  discuss:  the 
Corps  of  Engineers  and  National 
Oceanic  and  Atmospheric 
Administration's  (NOAA)  Habitat 
Restoration/Creation  Memorandum  of 
Agreement  (MOA);  the  Coastal 
Wetlands  Planning,  Protection,  and 
Restoration  Act;  NOAA's  role/actions 
regarding  the  Oil  Pollution  Control  Act; 
and  Section  216  studies.  It  also  will 
discuss  the  status  of  the  East  Matagorda 
Bay  Channel,  the  mouth  of  the  Colorado 
River  diversion,  and  the  Keith  Lake/Salt 
Bayou  projects. 

For  more  information  contact  Wayne 
E.  Swingle,  Executive  Director,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  suite 
881,  Tampa,  FL;  telephone:  (813)  228- 
2815. 

Dated:  October  9, 1991. 
David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-24796  Filed  10-15-91;  &45  am] 

BIUJNQ  COOE  16W-22-II 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Application  for 
Permit;  Souttmest  Fisheries  Science 
Center  (P77#58) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  endangered  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543)  and  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  Part  217- 
222). 

1.  Applicant:  Dr.  Izador  Barrett, 
Director,  Southwest  Fisheries  Science 
Center,  National  Marine  Fisheries 
Service,  8604  La  Jolla  Shores  Drive,  La 
Jolla,  CA  92038. 

2.  Type  of  Permit:  Scientific  Purposes 
under  the  Endangered  Species  Act. 

3.  Species  and  Type  of  Take:  One 
whole  frozen  specimen  of  totoaba 
(Cynoscion  macdonaldi]  will  be 
imported  from  Mexico  for  scientific 
purposes.  The  specimen  was  caught 
incidentally  in  Mexican  waters  by 
gillnet  fishermen.  The  totoaba  is 
protected  by  law  in  Mexico.  The 
National  Seafood  Inspection  Laboratory 
will  study  the  specimen  to  determine 
distinguishing  characteristics  of  totoaba 
muscle  to  enable  inspectors  to  identify 
mislabeled  totoaba  fillets  and,  thereby, 
to  stop  their  importation  into  the  United 
States. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  speciHc  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices:  By  appointment: 
Permit  Division,  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service.  1335  East-West  Highway,  Suite 
7324.  Silver  Spring,  Maryland  20910 
(301/427-2289); 


Il 
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Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415  (213/514-6196); 

Director,  Southeast  Region,  Natural 
Marine  Fisheries  Service,  9450  Koger 
Blvd.,  SL  Petersburg,  Florida  33702  (813/ 
693-3141);  and  Director,  National  Marine 
Mammal  Laboratory,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way, 
NE,  BIN  C15700.  Seattle.  Washington 
98115  (206/526-^20), 

Dated:  October  9, 1991. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources. 
|FR  Doc.  91-24918  Filed  10-15-91;  8:45  am) 
Biixmo  cooe  3S1»-^^4l 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
action:  Modification  No.  2  to  Public 
Display  Permit  No.  649  Marine  Animal 
Productions,  Inc.,  (P108I). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  Section  216.33  (d) 
and  (e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  pari  216),  Public 
Display  Permit  No.  649  issued  to  Marine 
Animal  Productions.  Inc..  Gulfport. 
Mississippi,  on  August  25, 1988.  (53  FR 
35104).  and  modified  on  November  5. 
1990  (55  FR  46543),  is  further  modified  as 
follows: 

Section  B.7,  first  sentence,  is  changed 
to  read: 

7.  The  authority  (o  acquire  the  marine 
mammal  authorized  herein,  shall  extend  from 
the  date  of  issuance  through  December  31. 
1992. 

All  conditions  currently  contained  in 
the  Permit  and  Modification  remain  in 
effect. 

This  modification  is  effective  upon 
publication  in  the  Federal  Register. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  Permits  Division.  1335 
East-West  Highway,  SSMCl.  room  7324. 
Silver  Spring.  Maryland  20910.  (301-427- 
2289). 

SlIPPLEMENTARY  INFORMATION:  The 
National  Marine  Fisheries  Service 
(NMFS)  is  initiating  a  rulemaking 
proceeding  to  issue  regulations 
establishing  a  procedure  for  setting  and 
revising  quotas  to  govern  the  removal  of 
Atlantic  bottlenose  dolphins  from  the 
waters  of  the  Gulf  of  Mexico  and  Florida 
east  coast.  (55  FR  22042).  The  National 
Marine  Fisheries  Service  (NMFS)  has 
asked  the  public  display  industry  to 


defer  collections  except  in  situations 
where  collecting  is  absolutely  necessary 
to  maintain  a  public  display.  NMFS  has 
informed  permit  holders  that,  upon  their 
request,  NMFS  will  grant  extensions 
through  1992  to  permit  holders  for  any 
permit  authorizing  collection  of 
dolphins.  If  there  is  an  urgent  need  to 
collect  before  the  uncertainties  are 
resolved.  NMFS  must  be  notified  in 
advance  of  any  collections. 

Dated:  October  9, 1991. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
|FR  Doc.  91-24786  Filed  10-15-Wl;  8:45  am| 

BILUNQ  COOE  W10-23-«l 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 
ACTION:  Modification  No.  4  to  Permit  No. 
598  (P77*28). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §§  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216).  Scientific  Research 
Permit  No.  598  was  issued  to  the  Alaska 
Fisheries  Science  Center.  National 
Marine  Mammal  Laboratory.  7600  Sand 
Point  Way  NE.,  Bin  C15700,  Seattle. 
Washington  98115-0070,  on  July  17. 1987 
(52  FR  27697)  and  subsequent 
Modifications  No.  1,  2  and  3.  On 
Wednesday.  June  12. 1991  (56  FR  26996), 
notice  of  a  fourth  modification  request 
was  published  to  capture,  handle  and 
instrument  northern  fur  seals 
(Callorhinus  ursinus)  on  the  high  seas. 
Research  is  required  to  meet  obligations 
under  the  Driftnet  Impact  Monitoring 
Assessment  and  Control  Act  of  1987. 

Notice  is  hereby  given  that  on 
October  9. 1991.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  pari  216).  the 
National  Marine  Fisheries  Service 
approved  Modification  No.  4  to  Permit 
No.  598  for  the  above  research  activities 
subject  to  Special  Conditions  set  forth 
therein.  All  other  conditions  currently 
contained  in  the  permit  and 
modifications  remain  in  effect. 

This  Modification  No.  4  is  effective  on 
date  of  signature. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review,  by  appointment,  by 
interested  persons  in  the  following 
offices: 
Permits  Division.  Office  of  Protected 

Resources,  National  Marine  Fisheries 


Service,  1335  East-West  Highway. 
SSMCl.  room  7324,  Silver  Spring, 
Maryland  20910  (301/427-2289); 

Director.  Alaska  Region.  National 
Marine  Fisheries  Service,  NOAA.  709 
West  9th  Street,  Federal  BIdg..  Juneau. 
Alaska  99802  (907/586-7221); 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  NOAA.  7600 
Sand  Point  Way.  NE..  BIN  C15700, 
Seattle,  Washington  98115-0070  (206/ 
526-6150); 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  300 
South  Ferry  Street.  Terminal  Island. 
California  90731-7415  (213/514-6196); 
and 

Pacific  Area  Office,  National  Marine 
Fisheries  Service,  NOAA,  2570  Dole 
St..  room  106.  Honolulu.  Hawaii 
96822-2396  (808/943-1221). 

Dated:  October  9. 1991. 
Nancy  Foster, 

Director.  Off  ice  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
|FR  Doc.  91-24787  Filed  10-15-«1;  8:45  am) 
BNJJNO  COOC  361«-2>-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Application  for  permit;  New 
Jersey  Academy  for  Aquatic  Sciences 
(P489). 

summary:  Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
Public  Display  Permit  to  obtain  the  care 
and  custody  of  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

J.  Applicant:  New  Jersey  Academy  for 
Aquatic  Sciences,  P.O.  Box  95004, 
Camden.  NJ  08101-5004. 

2.  Type  of  Permit  Requested:  Public 
Display. 

3.  Number  and  Name  of  Marine 
Mammals:  Ten  harbor  or  gray  seals 
[Phoca  vitulina  or  Halichoerus  grypus). 

4.  The  applicant  requests  permission 
to  maintain  a  combination  of  ten  harbor 
and  gray  seals  at  the  New  Jersey  State 
Aquarium,  now  under  construction.  The 
animals  will  be  obtained  from  captive  or 
stranded  stock.  The  education  program 
associated  with  the  seal  exhibit  will 
emphasize  conservation  and  anti- 
pollution themes. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  this  application 
will  be  concluded  consistent  with 
requirements  established  by  the  US         j 
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Department  of  Agriculture  under  the 
Animal  Welfare  Act.  The  animals  will 
be  under  the  care  of  a  licensed 
veterinarian  at  the  State  Aquarium. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East 
West  Highway,  Silver  Spring,  Maryland 
20910.  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  are  summaries  of  those 
of  the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices:  Office  of  Protected 
Resources  and  Habitat  Programs, 
National  Marine  Fisheries  Service.  1335 
East  West  Highway,  room  7330.  Silver 
Spring,  Maryland  20910,  (301)  427-2289; 
and  Director.  Northeast  Region. 
National  Marine  Fisheries  Service.  One 
Blackburn  Drive.  Gloucester, 
Massachusetts  01930.  (508)  281-9300. 

Dated:  October  7, 1991. 
Nancy  Foster. 

Director,  Office  of  Protected  Resources. 
[FR  Doc.  91-24788  Filed  10-15-91;  8:45  am] 

BILUNQ  CODE  3S10-23-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Source  Pollution 
State  Program  Guidance;  and 
Extension  of  Comment  Period  for 
Related  Guidance 

AGENCIES:  National  Oceanic  and 

Atmospheric  Administration  (NOAA) 

and  Environmental  Protection  Agency 

(EPA). 

ACTION:  Notice  of  availability  and 

request  for  comment. 

SUMKURY:  Section  6217  of  'he  Coastal 
Zone  Act  Reauthorization  Amendments 
of  1990  (CZARA)  establishes  authority 
for  State-administered  Coastal  Nonpoint 
Pollution  Control  Programs  to  be 


approved  by  NOAA  and  EPA  ("coastal 
nonpoint  programs").  The  State  coastal 
programs  are  to  be  jointly  implemented 
by  State  coastal  zone  and  nonpoint 
source  agencies.  To  assist  States  in 
developing  and  obtaining  approval  for 
their  coastal  nonpoint  programs.  EPA 
and  NOAA  have  jointly  developed,  and 
request  public  comment  on.  proposed 
guidance  specifying  the  procedures  and 
criteria  that  will  guide  the  Agencies' 
approval  of  State  programs. 

This  proposed  guidance  should  be 
read  in  conjunction  with  additional 
guidance  proposed  by  EPA  in  the 
Federal  Register  under  section  6217(g)  of 
the  CZARA  on  June  14. 1991.  (56  FR 
27.618).  which  specifies  management 
measures  to  control  nonpoint  source 
pollution  from  the  following  sources: 
Agriculture,  silviculture,  urban 
(including  construction  activities), 
hydromodification.  and  marinas.  The 
purpose  of  that  proposed  management 
measures  guidance  is  to  provide  a 
technical  basis  for  major  components  of 
State  coastal  nonpoint  programs.  The 
4komment  period  for  the  management 
measures  guidance  was  originally 
scheduled  to  end  on  October  15, 1991. 
However,  to  ensure  that  the  public  has 
ample  time  to  consider  these  two 
proposed  guidances  together.  EPA  is 
today  extending  the  comment  period  for 
the  management  measures  guidance  for 
30  days  to  November  14. 1991. 

NOAA  and  EPA  will  consider 
comments  on  the  proposed  State 
program  development  and  approval 
guidance  and  intend  to  issue  final 
guidance  in  May  1992.  EPA  will  also 
issue  the  final  section  6217(g)  guidance 
in  May  1992  as  required  by  section 
6217(g)(3).  State  coastal  nonpoint 
programs  must  be  submitted  to  NOAA 
and  EPA  for  approval  within  30  months 
after  EPA  issues  final  section  6217(g) 
guidance  scheduled  for  May  1992. 
DATES:  Written  comments  on  the 
proposed  State  program  development 
and  approval  guidance  should  be 
addressed  to  Marcella  Jansen.  Office  of 
Ocean  and  Coastal  Resource 
Management.  National  Oceanic  and 
Atmospheric  Administration.  1825 
Connecticut  Avenue,  NW.,  Washington. 
DC  20235  by  December  16. 1991. 

Written  comments  on  the  proposed 
management  measures  guidance  should 
be  addressed  by  November  14, 1991.  to 
Steve  Dressing,  Assessment  and 
Watershed  Protection  Division  (WH- 
553).  U.S.  Enviroiunental  Protection 
Agency.  401  M  Street  SW.,  Washington, 
DC  20460. 

ADDRESSES:  Copies  of  the  proposed 
guidance  may  be  obtained  from  NOAA 
at  the  address  above.  Copies  of  both 


documents  are  also  available  for  public 
inspection  and  copying  during  normal 
business  hours  at:  Coastal  Zone 
Information  Center.  NOAA.  Room  729, 
1825  Connecticut  Avenue.  NW.. 
Washington.  DC  20235.  and  at  the  Public 
Information  Reference  Unit.  U.S. 
Environmental  Protection  Agency,  rooni 
2404  (rear),  401  M  St.  SW.,  Washington. 
DC  20460.  As  provided  in  40  CFR  part  2. 
a  reasonable  fee  may  be  charged  for 
copying  services.  Copies  of  these 
documents  are  also  available  for  review 
in  the  EPA  Regional  Office  libraries. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcella  Jansen  (NOAA)  at  (202)606-  ' 
4181.  or  Ann  Beier  (EPA)  at  (202)260- 
7085. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  6217  of  the  Coastal  Zone 
Reauthorization  Amendments  of  1990 
was  enacted  in  November  1990.  This 
section  requires  all  states  with  a 
federally  approved  coastal  zone 
management  program  to  develop,  and 
submit  to  NOAA  and  EPA  for  approval, 
a  Coastal  Nonpoint  Pollution  Control 
Program.  For  simplicity,  the  programs 
required  by  section  6217  will  be  known 
as  "coastal  nonpoint  programs."  The 
statutory  purpose  of  the  programs  "shall 
be  to  develop  and  implement 
management  measures  for  nonpoint 
source  pollution  to  restore  and  protect 
coastal  waters,  working  in  close 
conjunction  with  other  State  and  local 
authorities." 

Under  section  6217,  State  coastal 
nonpoint  programs  must  contain  a 
number  of  provisions  in  order  to  be 
approvable  by  NOAA  and  EPA.  First, 
section  6217(b)  provides  that  all  State 
programs  must  provide  for 
implementation  of  management 
measures  "in  conformity  with" 
technology-based  management 
measures  guidance  established  by  EPA 
under  section  6217(g),  to  "protect  coastal 
waters  generally."  Congress  required 
that  EPA's  proposed  management 
measures  guidance  for  nonpoint  sources 
be  issued  within  six  months  after  the 
statute  was  enacted  (May  1991)  and 
final  guidance  within  eighteen  months  ot 
enactment  (May  1992).  EPA  published 
proposed  management  measures 
guidance  in  the  Federal  Register  on  June 
14. 1991  (56  FR  27,618). 

In  addition  to  providing  for 
implementation  of  State  management 
measures  in  conformity  with  EPA's 
6217(g)  management  measures  guidance, 
section  6217  requires  State  programs  to: 

1.  Identify  land  uses  which, 
individually  or  cumulatively,  may  cause 
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or  contribute  signincantly  to  a 
degradation  of  (a)  coastal  waters  where 
there  is  a  failure  to  attain  or  maintain 
applicable  water  quality  standards  or 
protect  designated  uses,  or  (b]  coastal 
waters  that  are  threatened  by 
reasonably  foreseeable  increases  in 
pollution  loadings  from  new  or 
expanding  sources; 

2.  Identify  critical  coastal  areas 
adjacent  to  coastal  waters  identiHed 
under  the  preceding  paragraph; 

3.  Implement  additional  management 
measures  applicable  to  land  uses  and 
areas  identified  under  paragraphs  (1) . 
and  (2)  above  that  are  necessary  to 
achieve  and  maintain  applicable  water 
quality  standards  and  protect 
designated  uses: 

4.  Provide  technical  assistance  to 
local  governments  and  the  public  to 
implement  management  measures; 

5.  Provide  opportunities  for  public 
participation  in  all  aspects  of  the 
program; 

6.  Establish  mechanisms  to  improve 
coordination  among  State  and  local 
agencies  and  officials  responsible  for 
land  use  programs  and  permitting,  water 
quality  permitting  and  enforcement, 
habitat  protection,  and  public  health 
and  safety;  and 

7.  Propose  to  modify  State  coastal 
zone  boundaries  as  necessary  to 
implement  NOAA  recommendations 
under  section  6217(e).  (Section  6217(e) 
requires  NOAA,  in  consultation  with 
EPA,  to  evaluate  the  landward  coastal 
zone  boundary  of  each  coastal  State  to 
determine  whether  it  extends  inland  to 
the  extent  necessary  to  control  land  and 
water  uses  that  have  a  significant 
impact  on  coastal  waters  of  the  State 
and  to  recommend  boundary 
modifications  as  necessary  to  control 
the  land  and  water  uses  significantly 
impacting  coastal  waters.) 

In  addition  to  the  provisions  of  section 
6217,  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
amends  section  306  of  the  Coastal  Zone 
Management  Act  to  require  that,  before 
approving  a  coastal  zone  management 
program  submitted  by  a  coastal  State, 

NOAA  shall  find  that: the 

management  program  contains 
enforceable  policies  and  mechanisms  to 
implement  the  applicable  requirements 
of  the  Coastal  Nonpoint  Pollution 
Control  Program  of  the  State  required  by 
section  6217 

Within  30  months  after  EPA's 
issuance  of  management  measures 
guidance  in  May  1992,  States  are 
required  to  submit  to  NOAA  and  EPA 
their  Coastal  Nonpoint  Pollution  Control 
Programs  for  review  (November  1994). 


II.  Proposed  State  Program  Development 
and  Approval  Guidance 

NOAA  and  EPA  have  drafted 
proposed  program  development  and 
approval  guidance  in  order  to  assist 
States  in  developing  and  implementing 
their  coastal  nonpoint  programs.  NOAA 
and  EPA  plan  to  issue  final  program 
guidance  in  May  1992.  EPA  plans  to 
publish  final  management  measures 
guidance  at  the  same  time. 

As  described  above.  States  must 
develop  coastal  nonpoint  programs 
which  "provide  for  the  implementation, 
at  a  minimum,  of  management  measures 
in  conformity  with  the  guidance 
published  under  subsection  (g)  to  protect 
coastal  waters  generally.  *  *  *'.  States 
will  implement  the  new  programs 
through  amendments  to  their  existing 
State  nonpoint  source  programs  under 
section  319  of  the  Clean  Water  Act  and 
their  coastal  zone  management 
programs  under  section  306  of  the 
Coastal  Zone  Management  Act. 

NOAA  and  EPA  have  jointly  drafted 
proposed  State  program  development 
and  approval  guidance  to  assist  States 
in  developing  their  coastal  programs. 
NOAA  and  EPA  announce  the 
availability  of  the  proposed  program 
guidance  and  ask  for  conunents  on  the 
approaches  selected  for  inclusion  in  the 
guidance.  In  addition.  NOAA  and  EPA 
seek  comments  on  the  alternative 
approaches  discussed  below,  and  seek 
suggestions  for  other  approaches. 

•  Section  6217(b)  requires  State 
coastal  nonpoint  programs  to  be  "in 
conformity  with"  the  management 
measures  specified  by  EPA  in  EPA's 
management  measures  guidance.  At 
issue  is  the  degree  of  fiexibility  States 
should  have  in  adopting  management 
practices  appropriate  to  their 
circumstances  while  remaining  "in 
conformity  with"  the  management 
measures  specified  by  EPA.  According 
to  this  proposed  program  guidance. 
States  would  adopt  the  management 
measures  specified  by  EPA,  but  also 
would  have  the  flexibility  to  adopt 
alternative  management  measures 
which  are  as  effective  as  EPA's 
management  measures.  Any  alternative 
State  management  measure(s)  would  be 
subject  to  approval  by  EPA  and  NOAA 
based  on  established  criteria  for 
assessing  effectiveness.  Two  different 
approaches  to  this  issue  would  be  for 
EPA  and  NOAA  to  allow  States  to  use 
only  the  management  measures 
specified  in  the  (g)  guidance  to  satisfy 
the  "in  conformity"  requirement,  or  to 
allow  States  greater  latitude  to  choose 
alternative  practices  they  feel  are 
appropriate.  In  addition,  EPA  and 
NOAA  are  interested  in  exploring  the 


use  of  nontraditional  means  of  pollution 
control  as  alternative  management 
measures,  including  market-based 
approaches  such  as  trading  of  pollution 
credits.  EPA  and  NOAA  request 
comments  on  such  an  approach. 

•  The  proposed  program  guidance 
provides  States  direction  on  the  extent 
to  which  they  may  target  the 
implementation  of  management 
measures  in  conformity  with  EPA's  (g) 
guidance.  Specifically,  the  guidance 
provides  that  states.may  exclude  certain 
sources  if  they  can  demonstrate  that 
such  sources,  individually  and 
cumulatively,  do  not  and  are  not 
reasonably  expected  to  contribute 
significantly  to  coastal  water  pollution 
or  to  pose  an  unacceptable  risk.  As  an 
alternative  approach,  the  guidance  could 
direct  States  to  implement  all  the 
management  measures  for  all  covered 
sources  that  exist  or  are  anticipated  in 
the  State.  This  approach  could  also 
involve  a  phased  /implementation. 
Another  approach  would  be  to 
implement  a  certain  subset  of  critical 
management  measures  to  all  appropriate 
sources.  NOAA  and  EPA  request 
comment  on  the  extent  to  which 
targeting  should  be  employed  to 
implement  the  (g)  guidance  measures 
and  on  appropriate  factors  to  guide  such 
targeting.  One  such  factor  may  be  to 
target  management  measures  to 
eliminate  known  or  reasonably 
foreseeable  water  quality  impairments. 

•  The  proposed  program  guidance 
discusses  the  additional  management 
measures  which  States  need  to 
implement  in  order  to  comply  with  the 
section  6217(b)  requirement  for  a  higher 
level  of  protection  for  threatened  or 
impaired  coastal  waters  than  that 
afforded  generally  by  the  management 
measures  guidance.  The  proposed 
program  guidance  gives  States  great 
flexibility  in  selecting  additional 
management  measures  and  suggests  that 
States  rely  on  existing  water  quality 
data  to  determine  where  additional 
management  measures  are  necessary. 

The  proposed  program  guidance  also 
discusses  the  kinds  of  land  uses  and 
critical  coastal  areas  that  States  need  to 
identify  in  implementing  the  additional 
measures.  The  proposed  guidance 
suggests  that  States  look  at  fairiy  broad 
categories  of  land  uses  (e.g.  agricultural 
croplands  or  grazing  lands,  urban 
commercial  or  residential  development) 
when  developing  additional  measures. 
Under  the  proposed  program  guidance, 
States  may  establish  critical  areas  in  a 
variety  of  situations,  e.g.,  designating  a 
strip  of  land  adjacent  to  coastal  waters 
that  may  cause  or  threaten  to  contribute 
to  an  impairment  of  coastal  water 
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quality  or  designating  critical  areas  on 
an  ecosystem  basis  within  coastal 
watersheds.  EPA  and  NOAA  request 
comments  on  whether  or  not  the  criteria 
discussed  in  this  guidance  for 
identification  of  land  uses  and  critical 
areas  are  appropriate  or  whether  more 
or  less  detailed  criteria  should  be 
included. 

•  The  proposed  program  guidance 
sets  deadlines  for  implementation  of 
management  measures  in  conformity 
with  the  (g)  guidance  measures  within  3 
years  after  program  approval  and  for 
implementation  of  additional  measures 
within  6  years  after  program  approval. 
NOAA  and  EPA  request  comment  on 
the  feasibility  of  these  deadlines. 
Alternatively,  the  deadlines  could  be 
shortened,  lengthened  or  not  included  in 
the  guidance. 

•  The  proposed  program  guidance 
discusses  the  process  which  NOAA 
intends  to  use.  in  consultation  with  EPA, 
to  recommend  boundary  changes  in 
States'  coastal  zone  management 
programs;  the  process  for  states  to 
respond  to  NOAA's  recommendations; 
and  the  role  of  the  State  coastal  zone 
boundaries  in  NOAA's  and  EPA's 
approval  of  State  coastal  nonpoint 
programs  under  section  6217.  Under  the 
proposed  program  guidance,  NOAA  will 
use  the  smallest  U.S.  Geological  Survey 
watershed  mapping  unit  (i.e.. 
Cataloguing  Unit)  for  coastal 
watersheds.  NOAA  solicits  comments 
on  whether  the  next  larger  unit  {i.e.. 
Accounting  Unit)  or  some  other 
watershed  definition  would  be  more 
appropriate.  In  addition,  NOAA  will 
approve  State  programs  with  boundary 
modifications  or  without  boundary 
modifications  if  the  State  can 
demonstrate  that  it  has  authorities  to 
implement  the  program  throughout  the 
broader  area  recommended  by  NOAA. 
As  an  alternative,  NOAA  could 
recognize  the  existing  coastal  zone 
boundary  as  adequate  to  address 
section  6217.  An  additional  option 
would  be  to  allow  States  to  rely  on 
existing,  non-coastal  zone  program 
authorities  to  fulfill  the  requirements  of 
section  6217.  NOAA  and  EPA  request 
comments  on  these  issues. 

•  The  proposed  program  guidance 
discusses  NOAA's  interpretation  of  the 
requirement  in  section  6206  of  the 
CZARA  (adding  a  new  section 
306(d)(16)  to  the  CZMA)  that  State 
coastal  nonpoint  programs  include 
"enforceable  policies  and  mechanisms" 
to  ensure  their  implementation.  The 
current  guidance  allows  both  traditional 
enforceable  policies  and  mechanisms 
(e.g.,  traditional  regulatory  programs] 
and  other  types  of  reliable  enforceable 


policies  and  mechanisms  (e.g.,  cost- 
share  programs)  provided  that  these  are 
appropriate  and  sufficient  to  ensure 
implementation  of  the  coastal  nonpoint 
programs.  NOAA  requests  comment  on 
whether  or  not  States  should  be  directed 
to  apply  traditional  enforceable  policies 
and  mechanisms  for  all  management 
measures  or  for  particularly  significant 
categories  of  coastal  nonpoint  pollution. 
NOAA  and  EPA  solicit  comments  on 
the  proposed  program  guidance, 
including  the  major  issues  identified 
above  as  well  as  others  of  concern  to 
reviewers.  The  Agencies  also  welcome 
comments  on  the  general  approach  used 
in  the  proposed  guidance,  including  the 
level  of  detail  and  specificity  provided. 
Finally,  NOAA  expects  to  promulgate 
regulations  for  coastal  nonpoint 
programs,  and  solicits  comments  on  the 
scope  of  those  regulations.  Both 
Agencies  request  comment  on  the 
desirability  of  both  EPA  and  NOAA 
proposing  and  promulgating  regulations 
covering  some  or  all  aspects  of  the  State 
program  approval  process. 

Paperwork  Reducdon  Act 

The  information  collection 
requirements  in  this  proposed  guidance 
will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  These 
requirements  will  not  be  effective  until 
OMB  approves  them. 

Federal  Domestic  Assistance  Catalog  11.419, 
Coastal  Zone  Management  Administration. 

Dated:  October  7. 1991. 
Frank  W.  Maloney, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
National  Oceanic  and  Atmospheric 
Administration. 

Dated:  October  9. 1991. 
Martha  G.  Prothro, 

Deputy  Assistant  Administrator  for  Water. 
Environmental  Protection  Agency. 
[PR  Doc.  91-24858  Filed  10-15-91:  8:45  am] 
MIXING  CODE  3S10-0»-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  the 
Iowa  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Iowa  Advisory 
Committee  to  the  Commission  will 
convene  at  10  a.m.  and  adjourn  at  4  p.m. 
on  November  4, 1991,  at  the  Sioux  City 
Hilton,  707  4th  Street,  Sioux  City,  Iowa 
51101.  The  purpose  of  the  meeting  is  to 
conduct  an  orientation  session  for  the 
Advisory  Committee  and  a  briefing  on 


the  administration  of  justice  in  the  Sioux 
City  area.  Program  planning  and  future 
Advisory  Committee  projects  will  also 
be  discussed. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Melvin 
L.  )enkins.  Director  of  the  Central 
Regional  Division  (816)  426-5253,  (TTY 
816 — 426-5009).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  10, 
1991. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
|FR  Doc.  91-24868  Filed  10-15-91:  8:45  am) 

BILUNQ  CODE  633S-«1-M 


DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  84.236] 

Office  of  Special  Education  and 
Rehabilitative  Services:  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Inviting 
Applications  for  New  Awards  For 
Projects  of  National  Significance 
Under  the  Technology-Related 
Assistance  to  Individuals  With 
Disabilities  Program:  Training  and 
Public  Awareness  Projects 

Purpose  of  Program:  The  purpose  of 
the  Training  and  Public  Awareness 
program  is  to  develop  and  provide 
training  to  consumers  and  service 
providers  and  expand  public  awareness 
on  the  general  benefits  and  specific 
applications  of  technology-related 
assistance  for  individuals  with 
disabilities.  Technology  Training 
Projects  develop  curricula  and  train 
individuals  with  disabilities  and  their 
family  members.  Technology  Careers 
Projects  provide  undergraduate, 
graduate,  and  in-service  training  to 
prepare  individuals  for  careers  in  the 
provision  of  technology-related 
assistance.  Public  Awareness  Projects 
build  awareness  of  the  importance  and 
efficacy  of  assistive  technology  for 
individuals  with  disabilities. 

Eligible  Applicants:  Private  nonprofit 
and  for-profit  entities  are  eligible  to 
apply  for  assistance  under  this  program. 
Institutions  of  higher  education  are 
eligible  to  apply  for  Technology  Careers 
Projects. 
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Deadline  for  Transmittal  of 
Applications:  December  13, 1991. 

Applications  Available:  October  21, 
1991. 

A  vailoble  Funds:  For  Technology 
Training  Projects— $300,000.  For 
Technology  Careers  Projects — $150,000. 

Estimated  A  verage  Size  of  Awards: 
$150,000  per  year. 

Estimated  Number  of  Awards: 
Technology  Training  Projects — two,  one, 
in  each  priority  area.  Technology 
Careers  Projects — one. 

Note:  The  estimates  of  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level  of 
funding  or  number  of  grants,  unless  the 
amount  is  otherwise  specified  by  statute  or 
regulation. 

Priorities:  Absolute  priorities  for 
Technology  Training  Ptojects  will  be 
one  project  for  the  conduct  of  inservice 
training  for  rehabilitation  counselors  in 
the  provision  of  assistive  technology 
(§  347.11(a)(8)),  and  one  project  for  the 
development,  evaluation, 
implementation,  and  dissemination  of 
training  programs  for  underserved 
populations,  including  economically 
disadvantaged  populations,  in  the  uses 
of  assistive  technology  (§  347.11(a)(18)). 
The  absolute  priority  for  Technology 
Careers  Projects  is  the  implementation 
of  scholarships,  fellowships,  and 
traineeships  for  undergraduate  or 
graduate  students  preparing  for  careers 
in  the  management  or  delivery  of 
technology-related  assistance  to 
individuals  writh  disabilities 
(5  347.12(a)(13)). 

Project  Period:  24  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  parts  74,  75,  77,  81,  82,  85,  and  86 
and  the  regulations  for  this  program  in 
34  CFR  part  347. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Cohen,  National  Institute  on 
Disability  and  Rehabilitation  Research, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202.  Telephone:  (202)  732-5066). 
Deaf  or  hearing-impaired  individuals 
may  call  (202)  732-5079  for  TDD 
services. 

For  Applications  Contact-  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Washington.  DC  20202. 
Telephone:  (202)  732-1141. 

Program  Authority:  29  U.S.C.  2211-2271. 

Dated:  October  9, 1991. 
Michael  E  Vader, 

Acting  Assistant  Secretary  Office  of  Special 
Education  and  Rehabilitative  Services. 
|FR  Doc  91-24897  Filed  lO-lS-91;  8:45  am) 
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(CFDA  No.- 94.231  ] 

Office  Of  Special  Education  and 
Rehabilitative  Services:  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Inviting 
Applications  for  New  Awards  for 
Innovation  and  Demonstration 
Protects  of  National  Significance 
Under  the  Technology-Related 
Assistance  to  Individuals  With 
Disabilities  Program 

Purpose  of  Program:  The  purposes  of 
the  Demonstration  and  Innovation 
program  are  to  undertake  demonstration 
and  innovation  projects  in  areas  of 
national  significance  that  will  promote 
the  development  of  comprehensive, 
consumer-responsive,  statewide 
programs  of  technology-related 
assistance  for  individuals  with 
disabilities,  and  enhance  the  capacity  of 
the  Federal  Government  to  provide 
information,  models,  and  technical 
assistance  to  the  States.  Funding  is 
available  for  income-contingent  direct 
loan  demonstration  projects. 

Eligible  Applicants:  Private  nonprofit 
and  for-profit  entities  are  eligible  to 
apply  for  assistance  under  this  program. 

Deadline  for  Transmittal  of 
Applications:  December  13, 1991. 

Applications  Available:  October  21, 
1991. 

Available  Funds:  $450,000  per  year. 

Estimated  Average  Size  of  Awards: 
$150,000  per  year. 

Estimated  Number  of  A  wards:  Three. 

Note:  The  estimates  of  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level  of 
funding  or  number  of  grants,  unless  the 
amount  is  otherwise  specified  by  statute  or 
regulation. 

Priorities:  Absolute  priorities  are 
contained  in  the  regulations  for  this 
program  at  34  CFR  346.11(c).  The 
priorities  for  fiscal  year  1992  are  for  one 
project  in  each  of  three  areas:  The 
effectiveness  of  loans  to  employers  for 
technology-related  devices  or  services 
to  promote  the  employment  of 
individuals  with  disabilities 
(§  346.11(c)(5)):  projects  to  test  the 
viabihty  of  loans  for  various  types  of 
devices  (§  346.11)(c)(9)):  and  strategies 
to  administer  loans  for  obtaining 
technology-related  services  rather  than 
equipment  (5  346.11(c)(13)). 

Project  Period:  24  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administration  Regulations  (EDGAR), 
34  CFR  parts  74.  75,  77.  81,  82,  85,  and  86 
and  the  regulations  for  this  program  in 
34  CFR  part  346. 
FOR  FURTHER  INFORMATION  CONTACT 

Carol  Cohen,  National  Institute  on 


Disability  and  Rehabilitation  Research, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202.  Telephone:  (202)  732-5066. 
Deaf  or  hearing-impaired  individuals 
may  call  (202)  732-5079  for  TDD 
services. 

For  Applications  Contact:  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202. 
Telephone:  (202)  732-1141. 

Program  Authority:  29  U.S.C.  2211-2271. 

Dated:  October  9. 1991. 
Michael  E.  Vader, 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
|FR  Doc.  91-24898  Filed  10-15-91:  8:45  am) 
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Privacy  Act  of  1974 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  a  new  system  of 


records. 


summary:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Department  of  Education  (ED)  publishes 
this  notice  of  a  new  system  of  records 
known  as  the  National  Science  Scholars 
Program.  This  system  will  be  used  to 
maintain  information  necessary  to 
approve  members  of  State  nominating 
committees  that  nominate  individuals 
for  the  National  Science  Scholars 
Program  and  to  select  recipients  for 
fmancial  assistance  based  on 
demonstrated  outstanding  academic 
achievement  in  the  physical,  life,  or 
computer  sciences,  mathematics,  or 
engineering.  This  notice  includes 
proposed  routine  uses  for  the 
information  contained  in  the  system  of 
records.  ED  seeks  comments  on  the 
proposed  routine  uses  of  this  system. 

DATES:  Comments  on  proposed  routine 
uses  for  this  system  of  records  must  be 
submitted  by  November  15, 1991.  ED 
filed  a  report  of  the  new  system  of 
records  with  the  Committee  on 
Governmental  Affairs  of  the  Senate,  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(0MB)  on  October  9. 1991.  ED  has  . 
requested  that  OMB  grant  a  waiver  of 
the  usual  requirement  that  a  system  of 
records  not  be  put  into  effect  until  60 
days  after  the  report  is  sent  to  OMB  and 
Congress.  In  no  event  will  this  system  of 
records  become  effective  before  the 
minimum  period  for  comment  on  the 
proposed  routine  uses  expires  on 
December  8, 1991.  ED  will  publish  any 
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changes  to  the  routine  uses  that  are 
required  as  a  result  of  the  comments. 
ADDRESSES:  Comments  on  the  proposed 
routine  uses  should  be  addressed  to  the 
Privacy  Act  Officer,  Information 
Management  and  Compliance  Division 
Office  of  Information  Resource 
Management,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  5624,  GSA  Regional  Office 
Building  3,  Washington,  DC  20202-4651. 
All  comments  submitted  in  response  to 
this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  5624,  GSA 
Regional  Office  Building  3,  Seventh  and 
D  Streets,  SW.,  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT. 

Fred  H.  Sellers,  Chief,  State  Student 
Incentive  Grant  Section,  (Room  4018, 
ROB  #3),  Office  of  Student  Financial 
Assistance,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-5447.  Telephone 
(202)  708-4607.  Deaf  and  hearing 
impaired  individuals  may  call:  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  Washington.  DC  202 
area  code,  telephone  708-9300)  between 
8  a.m.  and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
Privacy  Act  of  1974  (see  5  U.S.C. 
552a(e)(4))  requires  ED  to  publish  in  the 
Federal  Register  this  notice  of  a  new 
system  of  records.  ED's  regulations 
implementing  the  Privacy  Act  of  1974 
are  contained  in  the  Code  of  Federal 
Regulations  (CFR)  at  34  CFR  part  5b. 

Under  the  authority  of  Title  VI,  Part  A 
of  the  Excellence  in  Mathematics, 
Science  and  Engineering  Education  Act 
of  1990  (Pub.  L  101-589),  the  Office  of 
Student  Financial  Assistance  is 
responsible  for  administering  the 
National  Science  Scholars  Program.  The 
program  provides  financial  assistance  to 
graduating  high  school  students  and 
General  Educational  Development 
(GED)  recipients  of  superior  ability  as 
demonstrated  by  their  achievement  and 
exceptional  promise  to  pursue 
undergraduate  studies  in  the  physical, 
life,  or  computer  sciences,  mathematics, 
or  engineering. 

Each  year,  beginning  with  fiscal  year 
1991,  students  will  be  invited  to  compete 
for  financial  assistance.  For  fiscal  year 
1991  only,  the  President  will  announce 
the  selection  of  Scholars  before 
September  30, 1991.  Beginning  with 
fiscal  year  1992,  the  President  will 
announce  the  selection  of  National 
Science  Scholars  prior  to  January  1  of 
each  fiscal  year.  The  applicants  are 
nominated  by  a  State  committee  of 


distinguished  educators,  scientists, 
mathematicians,  engineers,  and  other 
individuals  appointed  by  the  Chief  State 
School  Officer  (CSSO)  or  by  an  existing 
grant  agency  or  panel  appointed  by  the 
CSSO  and  approved  by  the  Secretary  of 
Education  (Secretary). 

The  nominating  committee  in  each 
State  must  submit  to  the  President  a 
prioritized  list  consisting  of  the 
nominations  of  at  least  four  individuals 
from  each  congressional  district  in  the 
State,  at  least  half  of  whom  are  female. 
The  committee  must  use  the  selection 
criteria  developed  by  the  Director  of  the 
National  Science  Foundation  in 
conjunction  with  the  Secretary  of 
Education,  to  select  and  prioritize 
nominees  from  among  those  eligible 
students  who  submit  applications.  For 
each  fiscal  year  the  President,  after 
consultation  with  the  Secretary  and  the 
Director  of  the  National  Science 
Foundation,  must  select  two  National 
Science  Scholars  from  each 
congressional  district.  The  Secretary 
will  disburse  scholarships,  on  behalf  of 
Scholars,  directly  to  institutions  in 
which  the  Scholars  are  enrolled. 

The  system  of  records  consists  of  two 
subsystems,  (1)  a  State  nominating 
committee  subsystem  that  includes  the 
name  and  qualifications  of  State 
nominating  committee  members,  and,  (2) 
a  Scholar  subsystem  which  consists  of 
information  about  the  nominees,  and 
Scholars  including  name,  sex,  telephone 
numbers,  social  security  number  or 
alternate  identifier,  address, 
congressional  district,  priority  ranking  in 
the  congressional  district,  name  of 
institution  each  Scholar  plans  to  attend 
or  is  attending,  and  the  institution's 
address,  the  cost  of  attendance,  major, 
and  the  amount  of  award.  This 
information  will  be  stored  in  a  file 
cabinet  and  also  entered  into  a  personal 
computer  system.  The  personal  data  on 
individuals  will  be  maintained  only  to 
the  extent  that  such  information  is 
considered  necessary  to  meet  the 
purposes  of  the  program.  Information  on 
students  selected  to  be  Scholars  may  be 
provided  to  civic  groups,  the  business 
community,  professional  associations, 
institutions  of  higher  education,  and 
others,  to  encourage  additional 
scholarship  and  motivational  support  to 
Scholars,  as  mandated  by  the  statute. 
ED  may  also  share  information  with 
federally  funded  research  and 
development  centers  as  well  as  other 
Federal  agencies  in  order  to  give 
Scholars  priority  consideration  for 
summer  employment.  Three  years  after 
rejection  or  withdrawal,  information 
regarding  the  unsuccessful  nominations 
will  be  destroyed.  Paper  records  will  be 
mechanically  shredded  and  computer 


records  will  be  electronically  erased. 
Successful  nominations  and  related 
documents  shall  be  destroyed  5  years 
after  final  payment,  or  after  completion 
of  audit-related  activities  or  litigation, 
whichever  is  later. 

Because  of  the  nature  of  the 
established  ED  systems,  the  procedures 
used  for  storing,  retrieving,  and 
disclosing  records,  and  the  safeguards 
put  into  place  against  unauthorized 
access,  it  is  highly  unlikely  that  the 
privacy  of  any  individual  could  be 
violated  with  respect  to  information 
maintained  on  such  individuals  in  that 
system  of  records. 

Dated:  October  9, 1991. 

Michael  |.  Farrell, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

The  Acting  Assistant  Secretary  for 
Postsecondary  Education  publishes  a 
notice  of  a  new  system  of  records  to 
read  as  follows: 

18-40-0038 

SVSTEM  NAME: 

National  Science  Scholars  Program. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATIONS: 

Division  of  Policy  and  Program 
Development  and  Division  of  Program 
Operations  and  Systems,  Student 
Financial  Assistance  Programs,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  Seventh  and 
D  Streets,  SW.,  GSA  Regional  Office 
Building  3,  Rooms  4018  and  4651, 
Washington.  DC  20202-5459. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SVSTEM: 

(a)  Individuals  appointed  to  serve  on 
State  nominating  committees  that 
nominate  Scholars  for  the  National 
Science  Scholars  Program,  and 

(b)  Individuals  nominated  for 
scholarships  under  the  National  Science 
Scholars  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Nominating  committee  member's 
name,  and  qualifications  for  the 
position. 

(b)  Student's  name,  sex,  social 
security  number  or  alternate  identifier, 
address,  telephone  numbers, 
congressional  district,  priority  ranking  in 
the  congressional  district,  name  of  the 
institution  of  higher  education  the 
applicant  is  attending  or  plans  to  attend, 
the  institution's  address,  the  Scholar's 
cost  of  attendance  for  the  institution  of 
higher  education  at  which  he  or  she  will 
enroll,  major,  and  the  amount  of  award. 


Il 
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authohrrv  pom  maintimanck  op  the 
system: 

Title  n.  Part  A  of  the  Excellence  in 
Mathematics,  Science  and  Engineering 
Education  Act  of  1990  (Pub.  L  101-589), 
20  U.S.C.  5381(b)  and  20  U.S.C.  5383a- 
53838. 

PUAPOSE(S): 

This  system  of  records  will  be 
maintained  for  the  general  purpose  of 
administering  the  National  Science 
Scholars  Program,  including  approving 
members  of  State  nominating 
committees,  selection  of  National 
Science  Scholars  (Scholars),  disbursing 
awards  to  institutions  of  higher 
education  on  behalf  of  Scholars, 
encouraging  other  organizations  to 
provide  additional  assistance  to 
Scholars,  assisting  Scholars  in  obtaining 
federally  Financed  summer  employment, 
and  ensuring  compliance  with  program 
requirements. 

ROUTINE  USES  OF  RECOnOS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  ANO  THE  PURPOSE  OF  SUCH  USES: 

The  routine  uses  for  this  system  of 
records  apply  to  records  regarding  the 
nominating  committee.  National  Science 
Scholar  nominees,  and  National  Science 
Scholars  unless  otherwise  specified  in  a 
particular  routine  use.  The  Department 
of  Education  (ED)  will  disclose 
information  contained  in  a  record  in  this 
system  of  records  without  the  consent  of 
the  individual  consistent  with  the 
following  routine  uses,  but  only  for  a 
purpose  which  is  compatible  with  the 
purpose  for  which  the  record  was 
collected. 

(a)  Information  on  State  nominating 
committee  members  shall  be  used  for 
approval  of  State  nominating 
committees  by  the  Secretary,  as 
required  in  section  603(b)(1)  of  the  Act. 
This  information  will  be  disclosed  to  the 
President,  Presidential  staff,  Congress, 
Congressional  staff,  and  members  of  the 
public  who  make  specific  inquiries 
concerning  State  nominating  committee 
composition. 

(b)  Selection  of  Scholarship  Finalists. 
Records  regarding  National  Science 
Scholar  nominees  are  disclosed  to 
responsible  officials  at  the  National 
Science  Foundation  and  to  the  President 
or  his  representative  during  consultation 
to  select  fmalists. 

(c)  Benefit  Disclosure.  Scholar  records 
from  this  system  of  records  may  be 
disclosed  to  civic  groups,  the  business 
community,  professional  associations, 
institutions  of  higher  education,  and 
others  to  encourage  them  to  provide 
financial  support,  scholarship 
assistance,  equipment,  employment,  and 


other  forms  of  recognition  to  National 
Science  Scholars. 

(d)  Employment  Disclosure.  ED  may 
disclose  National  Science  Scholars 
records  to  appropriate  officials  so  that 
Scholars  may  be  considered  for 
employment  under  federally  financed 
summer  employment  programs,  or  by 
federally  funded  research  and 
development  centers  and  Federal 
agencies. 

(e)  Congressional  Member  Disclosure. 
ED  must  disclose  records  of  Scholars  to 
Congress  under  section  603(b)(4)  of  the 
statute  (Pub.  L  101-589).  ED  will  send  a 
notification  to  each  member  of  Congress 
listing  all  Scholars  by  State  and 
Congressional  District.  In  addition,  ED 
may  also  disclose  individually 
identifiable  information  of  a  Scholar 
from  this  system  of  records  in  response 
to  an  inquiry  from  a  congressional  office 
made  at  the  request  of  that  individual. 

(f)  Disclosure  to  Institutions  of  Higher 
Education.  ED  discloses  personally 
identifiable  information  on  Scholars 
from  this  system  of  records  to  the 
institution  of  higher  education  at  which 
the  Scholar  will  enroll. 

(g)  Litigation  Disclosure. 

(1)  Disclosure  to  the  Department  of 
Justice.  If  ED  determines  that  disclosure 
of  certain  records  to  the  Department  of 
Justice  is  relevant  and  necessary  for 
litigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
collected,  ED  may  disclose  those  records 
as  a  routine  use  to  the  Department  of 
justice.  Such  a  disclosure  may  be  made 
in  the  event  that  one  of  the  parties  listed 
below  is  involved  in  the  litigation,  or  has 
an  interest  in  such  litigation: 

(i)  ED  or  any  component  of  the 
Department;  or 

(ii)  Any  ED  employee  in  his  or  her 
official  capacity;  or 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(iv)  The  United  States,  where  ED 
determines  that  the  htigation  is  likely  to 
affect  ED  or  any  of  its  components. 

(2)  Disclosure  to  a  Court  or 
Adjudicative  Body,  Counsel  or  Potential 
Witness.  If  ED  determines  that  the 
disclosure  of  certain  records  to  a  court, 
adjudicative  body,  counsel  or  potential 
witness  before  which  ED  is  authorized 
to  appear  is  relevant  and  necessary  to 
litigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
collected,  ED  may  disclose  those  records 
as  a  routine  use  to  the  court, 
adjudicative  body,  counsel  or  potential 
witness.  Such  disclosure  may  be  made 
in  the  event  that  one  of  the  parties  listed 
below  is  involved  in  the  litigation  or  has 
an  interest  in  the  litigation: 


(i)  ED  or  any  component  of  the 
Departnsent:  or 

(ii)  Any  ED  employee  in  his  or  her 
official  capacity;  or 

(iii)  Any  employee  in  his  or  her 
individual  capacity  where  ED  has 
agreed  to  represent  the  employee;  or 

(iv)  The  United  States,  where  ED 
determines  that  the  litigation  is  likely  to 
affect  ED  or  any  of  its  components. 

(h)  FOIA  Advice  Disclosure.  In  the 
event  ED  deems  it  desirable  or 
necessary,  in  determining  whether 
particular  records  are  required  to  be 
disclosed  under  the  Freedom  of 
Information  Act  disclosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

(i)  Research  Disclosure.  When  the 
appropriate  official  of  ED  determines 
that  an  individual  or  an  organization  is 
qualified  to  carry  out  specific  research, 
that  oflicial  may  disclose  information 
from  this  system  of  records  to  that 
researcher  solely  for  the  purpose  of 
carrying  out  that  research.  The 
researcher  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

(j)  Contract  Disclosure.  When  ED 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  computer 
data  entry,  collecting,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system,  relevant  records 
will  be  disclosed  to  the  contractor.  The 
contractor  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

DISCLOSURE  TO  CONSUMER  REPOimNQ 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552(a)(b)(12):  In  the  event  that  a  Scholar 
ceases  to  be  eligible  for  scholarship 
proceeds  and  the  Scholar  fails  to  return 
a  prorated  portion  of  the  scholarship 
award,  ED  may  disclose  to  a  consumer 
reporting  agency  information  regarding 
a  claim  which  is  determined  to  be  valid 
and  overdue  as  follows:  (1)  The  name, 
address,  taxpayer  identification  number, 
if  available,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual  responsible  for  the  claim;  (2) 
the  amount,  status,  and  history  of  the 
claim;  and  (3)  the  program  under  which 
the  claim  arose.  ED  may  disclose  the 
information  specified  in  this  paragraph 
under  5  U.S.C.  552a(b)(12)  and  the 
procedures  contained  in  subsection  31 
U.S.C.  3711(f).  A  consumer  reporting 
agency  to  which  these  disclosures  may 
be  made  is  defined  at  31  U.S.C. 
3701(a)(3). 
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poucies  and  practices  for  storing, 
retrievina  accessing.  retaining,  and 
oisposinq  of  records  in  the  svstem: 

storage: 

Records  are  maintained  in  file  folders 
in  locked  file  cabinets,  on  removable 
personal  computer  diskettes,  and  on 
personal  computer  hard  disks. 

retrievabiuty: 

Records  are  indexed  and  retrieved  by 
social  security  number  or  other 
identification  number  and  name  of 
individual. 

safeguards: 

Records  are  secured  in  locked  Hie 
cabinets,  and  the  office  is  locked  during 
nonworking  hours.  Records  are  also 
maintained  on  a  personal  computer  that 
is  locked  by  key  and  requires  password 
access  and  the  office  is  locked  during 
nonworking  hours.  The  computer 
diskettes,  used  as  a  backup  system  for 
the  computer  record,  are  locked  in  a  file 
cabinet  and  kept  in  an  office  that  is 
locked  during  nonworking  hours. 

RETENTION  AND  DISPOSAL: 

Records  on  Scholars  are  destroyed  5 
years  after  final  payment  or  after 
completion  of  audit-related  activities  or 
litigation,  whichever  is  later. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Division  of  Program 
Operations  and  Systems,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  4640,  GSA  Regional 
Office  Building  3.  Seventh  and  D  Streets. 
SW..  Washington,  DC  20200-5459. 

NOTIFICATION  PROCEDURE: 

An  individual  wishing  to  know  if 
information  about  him  or  her  is 
maintained  in  this  system  of  records 
must  submit  a  written  request  to  the 
system  manager.  Requests  must 
reasonably  specify  the  system  of  records 
containing  the  information  and  the 
particular  record  contents  being  sought. 
For  a  complete  statement  of  notification 
procedures,  see  ED's  Privacy  Act 
regulations.  34  CFR  Sb.S. 

RECORD  ACCESS  PROCEDURE: 

An  individual  wishing  to  gain  access 
to  a  record  in  this  system  of  records 
must  submit  a  written  request  to  the 
system  manager.  Requests  must 
reasonably  specify  the  system  of  records 
containing  the  information,  the 
particular  record  content  being  sought, 
and  the  reason  for  the  request.  Requests 
for  access  to  a  record  in  this  system  of 
records  must  meet  the  requirements  of 
ED's  Privacy  Act  regulations.  34  CFR 
Sb.S, 


CONTESTING  RECORD  PROCEDURE: 

Individuals  desiring  to  contest 
information  contained  in  a  record  in  this 
system  of  records  should  contact  the 
system  manager.  Requests  must  be 
made  either  in  writing  or  in  person  and 
must  specify:  (1)  The  system  of  records 
from  which  the  record  is  to  be  retrieved; 
(2)  the  particular  record  the  requestor  is 
seeking  to  amend;  (3)  a  description 
regarding  whether  a  deletion,  an 
addition,  or  a  substitution  is  being 
sought;  and  (4)  the  reason(s)  for  the 
requested  change(s).  Requests  for 
amendments  of  a  record  must  meet  the 
requirements  of  ED's  Privacy  Act 
regulations,  34  CFR  5b.7. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  system 
will  be  obtained  principally  from 
individual  applicants,  nominating 
committee  members.  State  governments, 
references,  and  schools  attended  by  the 
applicant. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
(PR  Doc.  91-24899  Filed  10-15-91;  B:45  am) 
BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER91-685-000,  et  al.I 

Iowa  Public  Service  Company,  et  at.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Octobers.  1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Iowa  Public  Service  Company 

[Docket  No.  ER91-685-0001 

Take  notice  that  on  September  30, 
1991.  Public  Service  Company  (IPS) 
tendered  for  filing  a  Memo  of 
Understanding  regarding  Transmission 
Service  dated  March  25, 1988,  between 
IPS  and  Com  Belt  Power  Cooperative 
(CBPC);  and  a  Letter  of  Understanding 
regarding  Transmission  Service  to 
Waverly.  Iowa  dated  March  20. 1989, 
between  IPS  and  CBPC. 

IPS  indicates  that  the  Transmission 
Service  Agreements  provide  CBPC  a 
system  capacity  allocation  of  2.0  MW  on 
the  IPS  transmission  and  distribution 
system  for  energy  delivery  to  Arlington. 
Iowa,  from  April  6. 1988,  to  April  5. 1988. 
CBPC  will  credit  IPS  a  20  MW-year  of 
system  allocation  over  a  combined 
CBPC  transmission-distribution  path  or 
a  25  MW-year  of  system  allocation  over 


the  CBPC  transmission  only  (not  lower 
than  69  kV).  The  IPS  capacity  credit  on 
the  CBPC  system  may  be  exercised 
anytime  between  April  6. 1988,  and 
April  5.  2000.  The  IPS  transmission 
capacity  credit  was  applied  in  the  form 
of  CBPC  providing  transmission  service 
for  delivery  of  power  and  energy  from 
IPS  to  the  municipal  of  Waverly,  Iowa. 
The  settlement  for  the  transmission 
service  is  in  the  form  of  inkind 
payments. 

IPS  respectfully  requests  a  waiver  of 
the  Commission's  rules  so  that  the 
Transmission  Service  Agreements  may 
be  approved  retroactive  to  April  6, 1988. 
Inasmuch  as  there  is  no  rate  for 
transmission  of  power  and  energy 
included  in  this  transaction,  IPS 
respectfully  requests  a  waiver  of  the 
filing  requirements  pursuant  to  35.12(b). 

IPS  states  that  copies  of  this  filing 
were  served  on  CoIti  Belt  Power 
Cooperative  and  the  Iowa  Utilities 
Board. 

Comment  date:  October  22, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  North  Carolina  Eastern  Municipal 
Power  Agency  v.  Carolina  Power  &  Light 
Company 

[Docket  No.  EL92-l-000] 

Take  notice  that  on  October  2, 1991. 
North  Carolina  Eastern  Municipal  Power 
Agency  ("Power  Agency")  filed  a 
"Complaint.  Request  for  Hearing, 
Petition  for  an  Order  Establishing  Just 
and  Reasonable  Terms  and  Conditions 
of  Power  Coordination  Agreements  and 
Motion  for  an  Order  Directing  the  Filing 
of  Jurisdictional  Agreements" 
(hereinafter,  "Complaint").  Power 
Agency's  Complaint  alleges  that 
Carolina  Power  &  Light  Company 
("CP&L")  has  refused  to  agree  to  just 
and  reasonable  terms  and  conditions  of 
power  coordination  agreements  for 
Power  Agency's  purchase  of  firm 
capacity  and  energy  from  the  South 
Carolina  Public  Service  Authority 
("Santee  Cooper")  for  the  period  after 
January  1, 1994,  and  for  Power  Agency's 
use  of  a  combustion  turbine  electric 
generating  project  to  be  placed  into 
service  on  June  1, 1995.  Power  Agency's 
Complaint  describes  certain  issues  in 
dispute  between  Power  Agency  and 
CP&L,  and  Power  Agency  requests  that 
hearings  be  held  concerning  these 
m'atters.  Power  Agency  has  filed  with  its 
Complaint  proposed  power  coordination 
agreements  for  its  post^l993  Santee 
Cooper  purchase  and  for  its  Peaking 
Project,  and  has  requested  that  the 
Commission  find  that  these  agreements 
contain  just  and  reasonable  terms  and 
conditions  for  the  use  of  these  resources. 


Ii 


Federal  Register  /  Vol.  56,  No.  200  /  Wednesday,  October  16,  1991  /  Notices 


51889 


Power  A^ncy  requests  that  the 
Commission  place  these  proposed 
agreements  into  effect  as  the  applicable 
rate  schedules.  In  the  alternative.  Power 
Agency  asks  that  CP&L  be  directed  to 
file  new  rate  schedules,  or  modifications 
to  existing  rate  schedules,  as  necessary 
to  implement  the  Commission's  findings 
concerning  the  just  and  reasonable 
terms  and  conditions  of  power 
coordination  agreements  for  Power 
Agency's  post-1983  purchase  from 
Santee  Cooper  and  for  Power  Agency's 
Peaking  Project. 

In  addition.  Power  Agency  has 
requested  that  CP&L  be  directed  to  file 
with  the  Commission  two  agreements 
that  affect  or  relate  to  jurisdictional 
services,  rates  and  charges.  These 
agreements  are  (1)  a  December  1990 
letter  agreement  between  Power  Agency 
and  CP&L,  and  (2)  the  antitrust  license 
conditions  adopted  in  connection  with 
the  Nuclear  Regulatory  Commission's 
licensing  of  the  Sharon  Harris  Nuclear 
Power  Plant.  Power  Agency  alleges  that 
CP&L  is  required  to  file  these 
agreements  with  the  Commission 
pursuant  to  18  CFR  35.2(b)  and  section 
205(c)  of  the  Federal  Power  Act.  Power 
Agency  has  also  asked  that  the  matters 
raised  in  its  Complaint  be  heard  in 
accordance  with  an  expedited 
procedural  schedule. 

Comment  date:  November  7, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Answers  to  the  complaint  shall  be  due 
on  or  before  November  7, 1991. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24813  Filed  10-15-01;  MS  ain| 
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(Oocktt  No*.  CP91-3233-000,  M  aLl 

Florida  Gas  Transmission  Company,  et 
aL;  Natural  Gas  Certificate  FUirigs 

October  8. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Company 

(Docket  No.  CP91-3233-0001 

Take  notice  that  on  September  30, 
1991,  Florida  Gas  Transmission 
Company  (FGT),  P.O.  Box  1188, 
Houston,  "Texas  77251,  filed  in  Docket 
No.  CP91-3233-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  under 
its  blanket  certificate  issued  in  Docket 
No.  CP82-553-000  to  construct  and 
operate  a  meter  station  and  to  add  the 
meter  station  as  a  new  delivery  point 
under  existing  sales  service  agreements, 
all  as  more  fully  set  forth  in  the  prior 
notice  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct  and 
operate  the  Ocala  North  Meter  Station 
and  appurtenances  on  its  Dixie-Lime 
Lateral  in  Marion  County,  Florida.  FGT 
states  that  the  estimated  cost  of  the 
meter  station  is  $152,000.  It  is  stated  that 
West  Florida  Natural  Gas  Company 
(West  Florida)  would  reimburse  FGT  for 
all  costs  incurred  by  FGT  to  construct 
the  meter  station  and  appurtenances. 

FGT  also  proposes  to  add  the  Ocala 
North  Meter  Station  as  a  delivery  point 
under  two  sales  service  agreements  with 
West  Florida.  FGT  states  that  the  daily 
volumes  delivered  to  West  Florida  at  the 
meter  station  would  2,330  MMBtu/d  for 
peak  day,  1,748  MMBtu/d  for  average 
day  and  850.450  MMBtu  annually.  FGT 
explains  that  the  volumes  delivered  to 
West  Florida  would  be  within  currently 
certificated  volumes. 

Comment  date:  November  22, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP91-3219-000] 

Take  notice  that  on  September  30, 
1991,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  P.O.  Box  1160, 
Owensboro,  Kentucky  42302,  filed  in 
Docket  No.  CP91-3219-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing:  (A)  An  increase  in  the  daily 
contract  demand  of  two  (2)  of  Texas 
Gas's  sales  customers;  and  (B)  the 
construction  and  operation  of  3.22  miles 
of  20-inch  pipeline,  looping  Texas  Gas' 
existing  12-inch  Slaughters-Montezuma 


system  in  Vanderburgh  County.  Indiana, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  the  City  of 
Henderson,  Kentucky  (Henderson)  has 
requested  an  increase  of  2,000  MMBtu 
per  day  of  sales  gas  to  bring  their  total 
contract  demand  to  19,751  MMBtu  per 
day  and  Boonville  Natural  Gas 
Corporation  (Boonville)  has  requested 
an  increase  of  1,195  MMBtu  per  day  of 
sales  gas,  for  a  total  contract  demand  of 
7,495  MMBtu  per  day;  with  both 
increases  being  necessary  in  order  for 
these  customers  to  meet  their 
requirements  due  to  recent  and  potential 
residential  growth  on  their  systems. 
Both  increases  are  requested  to  be 
effective  November  1, 1992.  The  increase 
in  contract  demand  by  Henderson  can 
be  accommodated  through  existing 
capacity  on  the  Texas  Gas  system,  and 
the  increase  requested  by  Boonville  can 
be  served  after  the  installation  of  the 
pipeline  loop  facilities  proposed  in  the 
instant  application. 

Texas  Gas  states  that  the  3.22  miles  of 
20-inch  pipeline  loop  proposed  to  be 
constructed  by  Texas  Gas  also  is 
necessary  to  alleviate  various 
operational  problems  at  that  particular 
point  on  its  system.  Texas  Gas  states 
that  such  facilities  will  cost 
approximately  $3,152,000  and  are 
proposed  to  be  constructed  and  in 
service  by  November  1, 1992. 

Texas  Gas  states  that  the  location  of 
the  3.22  miles  of  loop  pipeline  is  along  a 
portion  of  Texas  Gas'  existing  single  12- 
inch  Slaughters-Montezuma  pipeline, 
located  near  Evansville,  in  Vanderburgh 
County,  Indiana.  System  security  in  this 
particular  location  has  become  a  more 
critical  concern  recently  because  of 
increases  in  Texas  Gas'  firm  service 
obligations  north  of  Texas  Gas' 
Leesville  Compressor  Station.  Service  to 
these  increased  loads  north  of  Leesville, 
as  well  as  existing  loads  along  this 
system,  would  be  in  serious  jeopardy 
should  the  single  12-inch  pipeline  fail  or 
have  to  be  taken  out  of  service  for  any 
reason. 

Texas  Gas  states  that  the  12-inch 
bottleneck  described  above  has  been 
exacerbated  by  the  decreased  Oowing 
efficiencies  along  this  portion  of  the 
system  over  the  years.  This  condition 
has  occurred  because  portions  of  this 
system  are  not  equipped  to  be  pigged, 
liierefore,  pipe  must  either  be  replaced 
or  looped  to  recover  the  reduced 
capacity  resulting  from  this  lost 
e^iciency. 

Furthermore,  Texas  Gas  states  that  an 
existing  customer  along  this  system  has 
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requested  a  shift  in  their  existing  load 
which  will  place  more  demand  on  the 
single  12-inch  pipeline  and  cannot  be 
accommodated  without  the  addition  of 
the  proposed  facilities.  Texas  Cas 
further  states  that  because  of  growing 
commercial  development  in  this 
particular  part  of  Vanderburgh  County, 
construction  of  this  loop  should  not  be 
put  off  beyond  the  Fall  of  1992: 
otherwise,  any  kind  of  pipeline 
replacement  or  construction  in  the  future 
could  be  severely  handicapped  by  the 
inevitable  encroachment  of  more 
commercial  development. 

Comment  dale:  October  29, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  Nqs.  CP92-26-000.  CP92-27-000, 
CP92-2»-000.  CP92-29-000.  CP92-3O-0tJ0. 
CP92-31-000) 

Take  notice  that  Natural  Gas  Pipeline 
Company  of  America,  701  East  22nd 
Street.  Lombard.  Illinois  60148. 
(Applicant)  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-582-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 

Appendix 


Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dales  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  22, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


"  These  prior  notice  requests  are  not 
consolidated. 


DocKet  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket, 
start  up  date 

CP92-26-000 

Shell  Oil  Company  (end- 
user). 

Entrade  Corporation 
(marketer) 

Maxus  Exploration 
Company  (producer). 

Gasmark,  Inc.  (marKeter) . 

Torcli  Energy  Marketing. 
Inc.  (marketer) 

Mitchell  Marketing 
Company  (marketer). 

5.000 

5,000 

1,825,000 

50,000 

25.000 

9.125,000 

50,000 

15,000 

5,475,000 

100,000 

30,000 

10,950.000 

25,000 

10,000 

3,650,000 

50,000 

20,000 

7,300,000 

LA 

IL 

7-25-91,  FTS.  Firm. 

5-11-90,  rrs. 

Interruptible. 

12-14-89,  ITS. 
Interruptible. 

6-21-91,  ITS. 
Interruptible. 

7-24-91.  ITS. 
Interruptible. 

7-25-91,  ITS, 
Interruptible. 

ST91-101R1 

(10-4-91) 
CP92-27-000 

Various 

Various 

8-1-91. 

ST91-10179, 
8-1-91. 

ST91-10082. 
8-1-91. 

ST9 1-1 00ft  <; 

(10-4-91) 
CP92-28-000 

TX.IA 

IL.  NE,  lA,  TX,  MO.  KS 

Various 

(10.-4-91) 
CP92-29-000 

Vanous 

(10-4-91) 
CP92-30 

Various 

Vanous 

6-21-91 

ST91-10084. 
e-1-91. 

ST91-1008<5 

(10-4-91) 
CP92-31 

Various , 

Various 

(10-4-91) 

8-1-91. 

UMI 


4.  Northwest  Pipeline  Corporation 

[Docket  No.  CP92-19-000] 

Take  notice  that  on  October  3. 1991. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City.Utah  84158.  filed  in  Docket  No. 
CP92-19-O00  a  request  pursuant  to 
§§  157.205, 157.211. 157.212.  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 

(1)  abandon  in  part  the  existing  metering 
facilities  at  the  Puyallup  Meter  Station, 

(2)  construct  and  operate  upgraded 
metering  facilities  at  the  existing 
Granite  Falls  and  Puyallup  Meter 
Stations  to  accommodate  both  existing 
and  reallocated  firm  service  to 
Washington  Natural  Gas  Company 
(Washington  Natural),  and  (3)  reallocate 
firm  service  among  the  delivery  points 
under  its  Rate  Schedule  ODL-1  Service 
Agreement  with  Washington  Natural, 


under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP82^33-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  Washington 
Natural  has  requested  the  addition  of  a 
new  delivery  point,  the  Boeing- 
Fredrickson  Meter  Station,  to  its  ODL-1 
service  agreement  and  a  reallocation  of 
its  maximum  daily  delivery  obligations 
(MDDO)  among  several  of  its  firm 
delivery  points  in  order  to  better  satisfy 
its  current  and  projected  firm  service 
requirements  in  its  distribution  areas.  It 
is  stated  that  the  attached  appendix 
shows  reallocations  resulting  from  the 
correction  of  typographical  errors  in  the 
table  of  proposed  MDDO  reallocations 
previously  approved  in  Docket  No. 


CP91-1047-000  as  well  as  changes 
proposed  herein. 

Northwest  further  states  that  it  has 
agreed  to  upgrade  the  Granite  Falls  and 
Puyallup  meter  stations  to  accommodate 
the  reallocated  MDDO's  requested  by 
Washington  Natural.  Northwest 
proposes  to  upgrade  the  Granite  Falls 
metering  facilities  by  adding  a  6-inch 
turbine  meter,  two  2-inch  regulation  (4 
regulators)  and  a  4-inch  tap  on  the  26- 
inch  mainline  and  a  4-inch  tap  on  the  30- 
inch  mainline.  Northwest  is  also 
proposing  to  upgrade  the  Puyallup 
metering  facilities  by  replacing  the 
existing  1-inch  and  2-inch  regulators 
with  four  2-inch  regulators.  It  is  stated 
that,  pursuant  to  the  facilities 
reimbursement  provisions  of 
Northwest's  Rate  Schedule  TF-1. 
Northwest  would  install  and  pay  for 
these  upgraded  facilities,  since  the 
estimated  revenues  associated  with  the 
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incremental  load  projected  to  result 
from  service  to  these  facilities  exceed 
the  cost-of-service  for  the  meter 
upgrades.  It  is  estimated  that  the  total 
cost  of  upgrading  these  stations  is 
$304,593.  including  $270  as  the  cost  of 
removing  the  old  facilities.  Northwest 
advises  that  these  upgrades  are 
projected  to  result  in  approximately 
627,800  dekatherms  of  annual 
incremental  volumes  being  delivered. 

Comment  date:  November  22, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Appendix 

Reallocations  from  Corrections,  and 
Changes  Proposed  Herein. 

Northwest  Pipeline  Corporation 

MDCX)  Quantities  in  TTierms 


Delivery 
point 

Existing 

Pre-  CP91- 

1407 

Ck>frected 
CP91-1407 

Proposed 
herein 

Bartet- 

heimer 

Dairy- 

2,000 

1,000 

1,000 

Echo 

Uke.... 

0 

1.300 

1.300 

Gold 

Bar 

1,000 

1 

1 

Grartite 

Falls.... 

3.000 

2.700 

60,000 

Lake 

Fratv 

CIS 

19.200 

18.000 

18,000 

Lake 

Ste- 

vens-.. 

20,000 

15.000 

15.000 

Covinfl- 

ton J 

506,000 

506,000 

441,200 

MCX)0  Quantities  in  Themis— Continued 


DeKvery 

Existing 

Pre-CPOI- 

1407 

Cocrected 

Proposed 

point 

CP91-1407 

herein 

Little 

Rock... 

11,200 

8,000 

8,000 

Monroe... 

8,000 

12,000 

12,000 

Olympia.. 

150,000 

134,000 

134,000 

Rainef..... 

2,500 

1,500 

1.500 

North 

Seat- 

tle  

932,100 

836,000 

836,000 

Red- 

mood... 

263.000 

260.000 

260,000 

Duvall- 

Cot- 

tage 

17,000 

50,000 

60,000 

South 

Seat- 

tle  

500.000 

530,000 

530,000 

Sooth 

Tacoma.. 

210,000 

220.000 

220,000 

Puyallup. 

11,000 

25,000 

32,500 

North 

Bend... 

11,000 

45,000 

45.000 

Ever- 

green 

Shores.... 

7,000 

10.000 

10,000 

Bethel 

School.... 

500 

'1,500 

1,500 

Snoho- 

mish .... 

10,500 

10,000 

10,000 

Startup... 

1,000 

1 

■ 

Sultan  ...„ 

1,500 

1 

1 

Toledo.... 

3,000 

1.500 

1,500 

Winlock... 

4,000 

4,000 

4,000 

Yelm 

4,000 

7,000 

7.000 

Total 

2,699.500 

2.699,500 

2,699,500 

■  This  delivery  point  is  located  downstream  ol 
Northwest's  Monroe  Meter  Station,  so  ttie  proposed 
MDOO  for  Monroe  mdudes  volumes  necessary  to 
service  this  poinL 


Appendix 


5.  Natural  Gas  Pipefina  Company  of 
America 

[Doclcet  Nos.  CP92-32-0(».  CP92-^3-000. 
CP92-34-000I 

Take  notice  that  on  October  4, 1991, 
Natural  Gas  Pif>eline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard.  Illinois  6014a.  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  sections  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-582-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  section  284.223  of  the 
Commission's  Regulations,  has  been 
provided  by  Natural  and  is  summarized 
in  the  attached  appendix. 

Comment  date:  November  22, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 


SNpper  name  (type) 


Peak  day, 

average  day, 

annucU 

MMBtu 


Receipt  points 


Delivery  points 


Contract  date,  rate 

schedule,  seivice 

type 


Related  docket, 
start  up  date 


CP92-32-000 
(10-4-91) 

CP92-33-000 
(10-4-91) 

CP92-34-000 
(10-4-91) 


Union  Pacific  Fuels,  Inc. 
(Marketer). 

Lavaca  Pipe  Line  Co. 
(Intrastate). 

Texaco  Gas  Marketing, 
Inc.  (Marketer). 


20,000 

20,000 

7,300,000 

400 

400 

146,000 

100,000 

45,000 

16,425,000 


TX 

VarlQUB. 


lU  lA,  AR.. 

TX 

Various 


7-8-91,  FTS,  Firm 
8-1-91.  FTS.  Fkm 


7-25-91,  FTS, 
InteTTuptibte 


ST91-10154-000. 
8-1-91. 

STgi-101 80-000, 
6-1-91. 

ST91-10146-000. 
8-1-91. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  commoit 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NR.  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  tbe  requirements  of 


the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  tbe  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
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sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Cashell, 
Secretary. 
(FR  Doc.  91-24814  Filed  10-15-Sl;  8:45  am] 

BILUNG  COOE  6717-01-M 


(Docket  No.  MT90-5-0041 

Canyon  Creek  Compression  Company; 
Change  in  Tariff 

October  9, 1991. 

Take  notice  that  on  September  30. 
1991.  Canyon  Creek  Compression 
Company  (Canyon)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  First  Revised 
Sheet  No.  124  to  be  effective  October  30, 
1991. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  update  the  list  of  shared 
operating  personnel  between  Canyon 
and  its  marketing  affiliates  in 
accordance  with  S  250.16(d)(2)  of  the 
Commission's  Regulations. 

Canyon  states  that  copies  of  the  fling 
were  served  upon  Canyon's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  17, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-24807  Filed  10-15-91;  8:45  am] 

BILUNG  COOE  6717-«1-M 

[  Docket  No.  CP92-62-000] 

CNG  Transmission  Corporation,  Texas 
Eastern  Transmission  Corporation; 
Application 

Octobers  1991. 

Take  notice  that  on  October  8, 1991. 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  and  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056,  filed  in  Docket 
No.  CP92-62-000  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  for  authority  to  permanently  assign 
part  of  CNG's  firm  sales  and  firm 
transportation  rights  on  Texas  Eastern 
to  certain  of  CNG's  customers,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

CNG  states  that  as  an  essential 
element  of  its  Settlement  filed  in  Docket 
No.  RP8»-211.  et  al.,  CNG  agreed  to 
assign  part  of  its  firm  transportation 
capacity  on  Texas  Eastern  to  certain  of 
its  current  Rate  Schedule  ACD 
customers:  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  New  York  State  Electric  and 
Gas  Corporation  (NYSEG),  The  East 
Ohio  Gas  Company  (East  Ohio),  The 
Peoples  Natural  Gas  Company 
(Peoples),  The  River  Gas  Company 
(River)  and  Hope  Gas.  Inc.  (Hope).  CNG 
states  that  Texas  Eastern  has  agreed  to 
this  assignment. 

CNG  and  Texas  Eastern  state  that 
CNG  would  assign  a  total  of  165,339  Dt 
per  day  of  its  Texas  Eastern  sales 
entitlement  and  firm  transportation 
rights  associated  with  standby  sales 
service  to  these  customers.  CNG  and 
Texas  Eastern  state  that  these 


customers  would  then  convert 
corresponding  quantities  on  CNG  to  firm 
transportation.  CNG  requests 
authorization  to  make  the  assignment 
and  to  abandon  Rate  Schedule  ACD 
sales  service  for  the  converted 
quantities. 

CNG  and  Texas  Eastern  also  state 
that  CNG  would  permanently  assign 
55,000  Dt  per  day  of  its  Texas  Eastern 
Rate  Schedule  FT-1  firm  transportation 
capacity  to  the  customers  listed.  CNG 
and  Texas  Eastern  state  that  because 
CNG's  customers  have  received 
temporary  assignments  of  this  capacity, 
CNG's  customers  have  already 
converted  to  firm  transportation. 

CNG  states  that  the  permanent 
capacity  assignments  will  permit  the 
restructuring  of  services  to  CNG's 
customers.  CNG  further  states  that  the 
abandonment  of  the  Rate  Schedule  ACD 
service  is  necessary  for  CNG  to  effect 
the  assignments  to  its  customers  and 
their  conversions  on  CNG. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
21, 1991.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  CNG  and  Texas  Eastern 

to  appear  or  be  represented  at  the 

hearing. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-24810  Filed  10-15-91:  6:45  am)   • 

BILLINQ  COM  C717-01-M 

[Docket  No.  CP89-634-009] 

Iroquois  Gas  Transmission  System, 
LP.;  Compliance  Filing 

October  9, 1991. 

Take  notice  that  on  October  1. 1991, 
Iroquois  Gas  Transmission  System.  L.P. 
(Iroquois),  One  Corporate  Tower. 
Corporate  Drive,  Shelton,  Connecticut 
06484,  filed  proposed  changes  in  its 
FERC  Gas  Tariff,  Volume  No.  1.  in 
compliance  with  the  Commission's 
Opinion  No.  357.  issued  November  14. 
1990,  (53  FERC  \  61.194  (1990)).  The  filing 
also  reflects  the  fact  that  Iroquois  will 
hold  an  open  season  from  October  1, 
1991  through  October  30. 1991  to  allocate 
capacity  pursuant  to  its  Part  284  blanket 
certificate,  all  as  more  fully  set  forth  in 
the  compliance  filing  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection, 

Iroquois  submits  that  copies  of  the 
filing  were  served  upon  Iroquois' 
jurisdictional  customers,  interested  state 
regulatory  commissions,  and  other 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  23. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24812  Filed  1&-15-91:  8:45  am] 

BtLUNG  CODE  8717-01-W 

[Docket  No.  MT88-33-007] 

Natural  Gas  Pipeline  Company  of 
America;  Change  in  Tariff 

October  9, 1991. 

Take  notice  that  on  September  30, 
1991,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  lA.  Fourth  Revised 


Sheet  No.  117  to  be  effective  October  3a 
1991. 

Natural  states  that  the  purpose  of  the 
filing  is  to  update  the  list  of  shared 
operating  personnel  between  Natural 
and  its  marketing  affiliates  in 
accordance  with  S  250.16(d)(2)  of  the 
Commission's  Regulations. 

Natural  States  that  copies  of  the  filing 
were  served  upon  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  17. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  91-24804  Filed  10-15-91:  8:45  am] 

BILLING  CODE  e717-«1-« 

(Docket  No.  MTU-1 1-014] 

Northwest  Pipeline  Corporation; 
Change  in  FERC  Gas  Tariff 

October  9, 1991. 

Take  notice  that  on  September  30. 
1991.  Northwest  Pipeline  Corporation 
("Northwest")  tendered  Second  Revised 
Sheet  No.  434  for  filing  and  acceptance 
to  be  a  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-A. 

The  purpose  of  this  filing  is  to  reflect  a 
change  in  title  from  Supervisor  to 
Manager,  Transportation  and  Contract 
Administration,  in  compliance  with  the 
Commission's  quarterly  reporting 
requirements  in  Order  No.  497. 

ISIorthwest  has  requested  an  effective 
date  of  October  30  for  the  tendered 
sheet. 

Northwest  states  that  copies  of  the 
filing  were  served  upon  Northwest's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE, 
Washington,  DC  20428,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  17, 1991.  Protests 
will  be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  0.  Cashell. 

Secretary. 

(FR  Doc.  91-24805  Filed  10-15-91:  8.45  am] 

BUXING  COOC  S717-ei-M 


(Docket  No.  EL9 1-23-000] 

Oklahoma  Gas  &  Electric  Company; 
Filing 

October  9, 1991. 

Take  notice  that  on  October  1, 1991, 
Oklahoma  Gas  &  Electric  Company 
(OG&E)  tendered  for  filing  amendments 
to  its  Power  Sales  Agreement  and  the 
Dispatch  and  Load  Regulation 
Agreement  with  Oklahoma  Municipal    ' 
Power  Authority. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  21, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-24808  Filed  10-15-91:  8:45  am] 

BILLING  CODE  •717-01-M 


[Docket  No.  MT90-6-004] 

Stingray  Pipeline  Company;  Change  in 
Tariff 

October  9. 1991. 

Take  notice  that  on  September  30, 
1991,  Stingray  Pipeline  Company 
(Stingray)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  First  Revised  Sheet  Nos. 
72  and  109  to  be  effective  October  30. 
1991. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  update  the  list  of  shared 
operating  personnel  between  Stingray 
and  its  marketing  affiliates  in 
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accordance  with  §  25ai6(d)(2)  of  the 
Commission's  Regulations. 

Stingray  states  that  copies  of  the  filing 
were  served  upon  Stingray's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  17. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-24«)9  Filed  10-15-91:  8:45  am) 

BIU.INO  CO0€  S717-01-M 


I  Docket  No.  MT90-3-0C41 

Trailblazer  Pipeline  Co.;  Change  in 
Tariff 

Octobers.  1991. 

Take  notice  that  on  September  30, 
1991.  Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  Second  Revised  Sheet  No.  132  to 
be  effective  October  30. 1991. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  update  the  list  of  shared 
operating  personnel  between  Trailblazer 
and  its  marketing  affiliates  in 
accordance  with  §  250.16(d)(2)  of  the 
Commission's  Regulations. 

Trailblazer  states  that  copies  of  the 
filing  were  served  upon  Trailblazer's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  17. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  oa  file  with  the 


Commission  and  are  available  for  pubhc 

inspection. 

Lois  D.  CMiMll. 

Secretary. 

|FR  Doc.  91-24806  Filed  10-15-91: 8:45  am) 

BIU.INO  cooc  trtr-oi-ii 


lOocket  Na  Ct92-1-000) 

Washington  Natural  Gas  Co^ 
Application  for  a  Blanket  Certificate 
With  Pregranted  Attandoninent 

October  9. 1991. 

Take  notice  that  on  October  4, 1991. 
Washington  Natural  Gas  Company 
(Washington  Natural),  a  local 
distribution  company  (LDC),  of  815 
Mercer  Street.  Seattle.  Washington 
98109.  filed  an  application  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
(NGA)  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations.  Washington  Natural 
requests  an  unlimited-term  blanket 
certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  in  interstate  commerce  of  all 
Natural  Gas  Policy  Act  of  1978 
categories  of  natural  gas  subject  to  the 
Commission's  NGA  jurisdiction,  natural 
gas  purchased  from  interstate  and 
intrastate  pipelines  and  LDCs,  imported 
natural  gas  and  hquified  natural  gas,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Citing  current  business  circumstances. 
Washington  Natural  requests  expedited 
consideration  of  its  application  so  it 
may  commence  sales  effective 
November  1. 1991.  Therefore,  it  appears 
reasonable  and  consistent  with  the 
public  interest  in  this  case  to  prescribe  a 
period  shorter  than  normal  for  the  filing 
of  protests  and  petitions  to  intervene. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
18. 1991,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
E)C  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Washington  Natural  to 


appear  or  to  be  represented  at  the 

hearing. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  91-24811  Filed  10-15-«1;  8:45  am) 

BILLING  CODE  tnr-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4021-51 

Science  Advisory  Board,  Clean  Air 
Scientific  Advisory  Committee;  Open 
Meeting 

Under  Phiblic  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  the  Clean 
Air  Scientific  Advisory  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
October  28-29, 1991.  at  the  Embassy 
Suites  Hotel  1900  Diagonal  Road, 
Alexandria,  Virginia  22314,  Phone-  (703) 
684-5900. 

The  meeting  will  be  from  1  p.m.  to  6 
p.m.  on  October  28  and  will  start  at  8 
a.m.  and  adjourn  no  later  than  11  a.m. 
October  29,  and  is  open  to  the  public. 
The  main  purposes  of  this  meeting  is  to 
examine  EPA's  approach  to  prioritizing 
the  189  Hazardous  Air  Pollutants  listed 
in  the  Clean  Air  Act  Amendments  of 
1990. 

A  draft  agenda  for  the  meeting  is 
available  from  Ms.  Janice  Jones.  Staff 
Secretary,  Clean  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board 
(AlOlF),  U.S.  Environmental  Protection 
Agency.  Washington  DC,  20460  (202) 
260-6552  Fax:  (202)  260-7118.  Members 
of  the  public  desiring  additional 
information  about  the  meeting  should 
contact  Mr.  Randall  Bond,  Designated 
Federal  Official.  Science  Advisory 
Board,  at  the  address  or  number  noted 
above  Anyone  wishing  to  make  a  brief 
oral  presentation  at  the  meeting  should 
contact  Mr.  Bond  by  October  18, 1991 
The  Science  Advisory  Board  expects 
that  the  public  statements  presented  at 
its  meetings  will  not  be  repetitive  of 
previously  submitted  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes.  Seating  at  the  meeting  will  be 
on  a  first  come  basis 

Dated:  October  4. 1991 
DonaM  Barnes, 

Director,  Science  Ad\'isory  Board. 
[FR  Doc.  S1-249M  Filed  10-15-91. 8:4S  ami 
Bs  I  MB  COOK  tarn  n  m 


Federal  Register  /  Vol.  56.  No.  200  /  Wednesday.  October  16.  1991  /  Notices  51895 


|FRL4021-«] 

Southern  Desk  Cabinet  Site;  Proposed 
Settlement 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  settlement. 

summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  the  United  States 
Environmental  Protection  Agency  (EPA) 
has  agreed  to  settle  claims  for  response 
costs  at  the  Southern  Desk  Cabinet  Site, 
Hickory.  North  Carolina,  with  GTE 
Products  Corporation.  EPA  will  consider 
public  conunents  on  proposed 
settlement  for  thirty  (30)  days.  EPA  may 
withdraw  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Carolyn  McCall,  Cost 
Recovery  Section.  Waste  Management 
Division.  EPA.  Region  IV.  345  Courtland 
Street  NE..  Atlanta,  Georgia  30365.  404- 
347-5059. 

Written  comments  may  be  submitted 
to  the  person  above  by  November  15, 
1991.  ; 

Dated:  October  7, 1991. 
Donald  |.  Guinyard, 
Acting  Director,  Waste  Management 
Division. 
[FR  Doc.  91-24906  Filed  10^15-91:  8:45  am] 

BILLING  CODE  6S60-50-M 


[FRL-4021-7) 

Maxi-Em,  Inc.  Hydrofluoric  Acid 
Release  Site;  Proposed  Settlement 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  settlement. 

summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Maxi-Em,  Inc.  Hydrofluoric  Acid 
Release  Site,  Atlanta,  Georgia,  with 
Mimms  Enterprises  and  Coral 
International,  Inc.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Carolyn  McCall, 


Waste  Programs  Branch,  Waste 
Management  Division,  U.S.  EPA,  Region 
IV,  345  Courtland  Street.  NE..  Atlanta. 
Georgia  30365.  (404)  347-5059. 

Written  comment  may  be  submitted  to 
the  person  above  within  30  days  of  the 
date  of  publication. 

Dated:  August  28. 1991. 
Donald  J.  Guinyard, 
Director,  Waste  Management  Division. 
(FR  Doc.  91-24905  Filed  10-15-91;  8:45  am] 

BILLING  CODE  «56a-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

intention  to  Issue  Declaratory  Ruling 
With  Respect  to  Exclusive  Authority  of 
FCC  to  Determine  Whether 
Broadcasters  Have  Violated  Lowest 
Unit  Charge  Requirement  of  Section 
315(b):  Comment  Period  Established 

October  10. 1991. 

Comments  due:  October  21. 1991. 

The  Commission  is  considering 
issuing  on  its  own  motion  a  declaratory 
ruling  confirming  its  earlier  conclusion 
that  it  has  exclusive  jurisdiction  to 
determine  questions  of  liability  of 
violations  of  section  315(b)  of  the 
Communications  Act.  News  Release. 
Report  No.  GN-74.  June  6. 1991.  The 
Commission  also  is  considering  whether 
its  exclusive  jurisdiction  should  extend 
beyond  the  basic  liability  question  and, 
if  so.  whether  it  should  preempt  any 
cause  of  action  in  which  an  alleged 
violation  of  section  315(b)  is  an  essential 
element.  This  Public  Notice  invites 
interested  parties  to  comment  on  these 
issues  by  October  21. 1991. 

Candidates  for  elective  office  in 
several  states  have  sued  broadcast 
stations,  on  various  legal  theories,  for 
allegedly  overcharging  the  candidates 
for  political  advertisements.  The 
lawsuits,  some  of  them  in  state  courts 
and  others  in  federal  courts,  are  based 
ultimately  on  allegations  that  the 
stations  charged  the  candidates  more 
than  the  "lowest  unit  charge"  or  the 
charge  for  "comparable  use"  of  the 
station — standards  that  are  set  forth  in 
section  315(b)  of  the  Communications 
Act  and  enforced  by  the  Federal 
Communications  Commission. 

In  one  of  these  cases,  the  United 
States  District  Court  for  the  Northern 
District  of  Georgia  held  that  the 
Commission  has  exclusive  jurisdiction 
to  determine  whether  a  station  has 
violated  section  315(b).*  The  court  held 


further  that  the  Commission's 
procedures  are  the  exclusive  remedy  for 
violations  of  section  315(b).  In 
particular,  the  court  found  that  state 
court  complaints  brought  by  candidates 
against  broadcasters  for  alleged 
violations  of  section  315(b)  present  a 
federal  question  and  noted  that 
"enforcement  of  the  (Communications 
Act)  and  vindication  of  the  public 
interest  are  vested  in  the  Federal 
Communications  Commission."  * 
Pointing  to  the  "pervasive  statutory  and 
administrative  scheme  to  enforce 
section  315,"  the  court  cited  cases  in 
which  the  Commission  has  ruled  on 
candidates'  complaints  about 
overcharges  and  in  which  rebates  have 
been  ordered.'  The  court  dismissed  the 
complaints  and  held  that  the 
Commission  provides  candidates  an 
exclusive  remedy  for  violations  of 
section  315(b).  That  decision  is  now  on 
appeal  to  the  United  States  Court  of 
Appeals  for  the  Eleventh  Circuit.* 

In  contrast,  in  a  second  case,  the 
United  States  District  Court  for  the 
Middle  District  of  Alabama  held  that 
complaints  filed  in  state  court  by 
political  candidates  against 
broadcasters  for  alleged  advertising 
overcharges  did  not  present  a  federal 
question  warranting  removal  of  the  case 
by  the  defendants  to  federal  district 
court.*  That  court  held  that  the 
complaints  were  "essentially  local  to  the 
slate."  even  though  resolution  of  the 
claims  probably  would  require  some 
application  of  federal  statutes  and 
regulations."  It  accordingly  remanded 
the  case  to  the  Alabama  state  court  for 
further  proceedings. 

In  the  wake  of  that  remand,  the 
Commission  appeared  before  the 
Alabama  state  court  as  amicus  curiae 
and  argued  that  the  issue  of  whether  a 
broadcaster  had  violated  section  315(b) 
was  within  the  exclusive  primary 
jurisdiction  of  the  FCC  and  should  be 
referred  to  the  agency  for  determination. 
The  Commission  stated  that  consistency 
in  the  application  and  enforcement  of 
section  315(b)  requires  that  the 
Commission  in  every  instance  make  the 
basic  liability  determination  in  cases 
alleging  overcharges  for  political 


'  Zell  Miller  for  Governor,  el  al.  v.  Pacific  and 
Southern  Company.  Civil  Action  No.  l«l-CV-267- 
RLV  (N.D.  Ca.)  (Order  releaied  June  4, 1991). 


» Id.  slip  op.  at  13.  quoting  Belluso  v.  Turner 
Communications  Corp..  633  F.  2d  393.  397  (5th  Cir. 
1980). 

'  Slip  op.  at  13-14.  citing  Hernsladt  v.  FCC.  677 
F.2d  893  (DC.  Cir.  1980);  Atlin  Communicolions. 
Inc..  5  FCC  Red  2835  (M.M.B.  1990);  Southern 
Arkansas  Radio  Co..  5  FCC  Red  4643  (M.M.B.  1990). 

*  No.  91-8561  (lllh  Or.,  filed  June  27. 1991). 

•  William  Dickinson  v.  Cosmos  Broadcasting  Co., 
Civil  Action  No.  91-T-072-N  (M.D.  Ala.l  (Order, 
released  April  1,1991). 

*Id..  slip  op.  at  17. 
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advertisements.  The  Commission  thus 
noncluded  that,  in  order  to  fulfill  its  own 
responsibilities  under  the  Act,  it  must 
assert  its  exclusive  primary  jurisdiction 
to  determine  the  question  of  liability^ 
Compare  Capital  Cities  Cable,  Inc.  v. 
Crisp.  467  U.S.  691.  700  (1984);  City  of 
New  York  v.  FCC.  486  U.S.  57.  63-64 
(1988).  citing  Fidelity  Federal  Savings 
and  Loan  Assn.  v.  De  la  Cuesta.  458  U.S. 
141, 154  (1982).  Nonetheless,  although 
the  Alabama  state  court  recognized  the 
Commission's  "strong  interest"  in 
enforcing  section  315(b).  it  has  not 
referred  the  liability  determination  to 
the  Commission  and  has  not  stayed  its 
own  proceedings  to  permit  the  agency  to 
make  such  a  determination." 

In  view  of  the  inconsistencies  among 
these  federal  and  state  court  decisions 
and  the  likely  proliferation  of  similar 
suits  in  a  number  of  jurisdictions,  the 
Commission  is  now  considering  issuing 
a  declaratory  ruling  to  clarify  its  role  in 
resolving  these  political  broadcasting 
controversies.  It  accordingly  requests 
comment  on  whether  its  jurisdiction  to 
determine  the  lawfulness  of  political 
advertising  charges  is  exclusive  and 
whether  federal  and  state  courts  must 
refer  the  liability  question  to  the  FCC  in 
any  case  alleging  that  charges  for 
political  advertising  are  excessive.  The 
Commission  also  seeks  comments  on 
whether  its  exclusive  jurisdiction  should 
extend  beyond  the  basic  liability 
question  and,  if  sa  whether  the 
Commission  should  preempt  any  cause 
of  action  in  any  court  in  which  an 
alleged  violation  of  section  315(b)  is  an 
essential  element.* 

Interested  parties  may  file  comments 
in  this  matter  no  later  than  October  21, 
1991.  Reply  comments  will  not  be 
accepted,  and  no  extensions  of  this 
conunent  period  are  contemplated. 

An  original  and  four  copies  of  all 
comments  must  be  Hied  in  accordance 
with  §  1.51(c)  of  the  Commission's  Rules. 
In  addition,  copies  of  each  pleading 
must  be  filed  as  follows:  one  copy  with 
the  Downtown  Copy  Center  (DCC),  the 
Commission's  duplicating  contractor,  at 


its  office  in  room  246, 1919  M  Street. 
NW..  Washington,  DC  20554;  one  copy 
with  the  Office  of  General  Counsel, 
room  614. 1919  M  Street.  NW.. 
Washington,  DC  20554;  and  one  copy 
with  the  Mass  Media  Bureau,  room  314. 
1919  M  Street.  NW..  Washington.  DC 
20554. 

Copies  of  comments  may  be  obtained 
from  DCC.  The  documents  will  be 
available  for  public  inspection  and 
copying  in  room  614. 1919  M  Street.  NW. 

For  further  information,  contact  Diane 
L  Hofbauer.  Office  of  General  Counsel, 
at  (202)  632-7020. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 

Secretary. 

Separate  Statement  of  Chairman  Alfred 
C.  Sikes  and  Commissioner  Andrew  C. 
Barrett  on  Notice  of  Intention  to  Issue 
Declaratory  Ruling  with  Respect  to 
Exclusive  Authority  of  FCC  to 
Determine  Violations  of  Section  315(B) 
of  Communications  Act 

We  have  no  objection  to  asking 
whether  or  not  the  Commission's 
exclusive  jurisdiction  can  or  should  be 
"extended  beyond  the  basic  liability 
question"  of  whether  there  has  been  a 
violation  of  section  315(b).  However,  we 
write  to  emphasize  that  asking  this 
question  should  not  be  read  as 
concluding  that  the  Commission  has  the 
ability— or  should  exercise  that  ability — 
to  totally  preempt  state  or  federal 
judicial  proceedings  with  respect  to  both 
liability  and  damages  in  this  area. 

|FR  Doc.  91-24969  Filed  lO-lS-91;  8:45  am) 
BIUJN6  cooE  tra-ox-m 


FEDERAL  ELECTION  COMMISSION 

(Notice  1991-16] 

Filing  Dates  for  ttie  Permsytvania 
Special  Election 

agency:  Federal  Election  Commission. 


ACTION:  Notice  of  filing  dates  for  a 
special  election. 

summary:  Pennsylvania  has  scheduled 
a  Special  General  Election  on  November 
5. 1991.  for  the  2nd  Congressional 
District,  to  fill  the  seat  of  Congressmen 
Wilham  H.  Gary.  III.  Committees 
required  to  file  a  report  in  connection 
with  the  Special  General  Election,  must 
file  a  12-day  Pre-General  Report  by 
October  24. 1991,  and  a  Post-General 
Report  by  December  5. 1991. 

Committees  are  not  required  to  file 
Pre-Election  Reports  for  the 
RepubHcation  and  Democratic 
Conventions  that  will  be  held  to 
nominate  candidates  for  the  Special 
General  Election.  These  reports  are  not 
required  because  there  is  not  enough 
time  before  the  party  conventions  for 
the  committees  to  file  a  report.  In 
addition  to  this  short  time  frame,  all 
candidates  participating  in  the  party 
conventions  have  not  been  officially 
identified. 

FOM  RlfrrHER  INFORMATION  CONTACT: 

Ms.  Bobby  Werfel,  Public  Information 
Office,  999  E  Street,  NW..  Washington. 
DC  20463.  Telephone:  (202)  219-3420; 
Toll  Free  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  All 

principal  campaign  committees  of 
candidates  in  the  Special  General 
Election  and  all  other  political 
committees  not  filing  monthly  which 
support  candidates  in  this  election  shall 
file  a  12-day  Pre-General  Report,  due  on 
October  24. 1991.  with  coverage  dates 
from  July  1. 1991.  the  last  report  filed,  or 
the  date  of  the  committee's  first  activity, 
through  October  16. 1991,  and  a  Post- 
General  Report  by  December  5. 1991. 
with  coverage  dates  from  October  17 
through  November  25, 1991.  Such 
committees  must  also  file  a  Year-End 
Report  by  January  31, 1992,  with 
coverage  dates  from  November  26, 1991. 
through  December  31. 1991. 


CAi^ENDAR  OF  REPORTING  DATES  FOR  THE  PENNSYLVANIA  SPECIAL  GENERAL  ELECTION  ON  NOVEMBER  5.  1991 


Report 

Period  covered  '                mSfcoo'dSe  « 

Friin«daiB 

Pre-Gener«l 

Posl-Genefaf _ 

07/01 /9t—t0/16/»1             KW21/W 
10/17/91-1 1/25y©t             12A>S/91 

10/24/92 
12/06/91 

'  This  exclusive  )<vtadiction  over  section  T15(b) 
liabtKty  determinalKMM.  Bioreover.  must  be 
recognized  by  botb  federal  and  state  coorts. 

*  See  William  L  Dtcktnson.  v.  Coamot 
Broadcaaling  Co..  Circuit  Court  for  Montgamery, 
Alabama.  Case  No.  CV-91-67-P  (Order,  released 


Septeml>er  23, 1991).  It  was  "signiTicant"  to  the  state 
court  that  the  Commission  "has  not  taken  a  position 
here  that  the  claims  of  the  Flaintiffs  are  preempted 
by  the  Communications  Act."  Shp  op.  at  3.  That 
order  denied  inoliona  to  dismiss.  Tiled  by  the 
defendants,  arguing  that  stale  court  aclioM  for 
overcharges  tor  political  advertising  were 


preempted.  The  delendanb  Have  asked  the 
Alabama  Supreme  Court  to  review  the  denial  ol 
their  motions  to  dismiss. 

»  In  this  regard  the  Commission  believes  it  would 
l>e  advieabtt  for  comIs  to  stay  any  ongoing 
proceeding*  pesMkng  the  weaance  of  any 
declaratoiy  ruling  ••  a  raaiilt  el  lltia  notice 
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Calendar  of  Reporting  Dates  for  the  Pennsylvania  Special  General  Election  on  November  5. 1991— Continued 


Report 

Period  covered  ' 

Reg/cert, 
mailing  date* 

Filing  data 

Year-End 

11/26/91—12/31/91 

01/31/92 

01/31/92 

'  The  period  begins  wi&i  the  dose  ol  books  of  the  last  report  filed  by  ttie  committee.  If  the  committee  has  filed  no  previous  reports  the  oenod  beans  with  th» 
date  of  tfie  committee  s  first  activity.  r^    ■    .»  >«»  .v~  ur^i^m  wim  ui- 

» Reports  sent  by,  registered  or  certified  mail  must  be  postmarked  by  the  mailing  date;  otherwise,  they  must  be  received  by  the  filing  date. 


Dated:  October  9. 1991. 
John  Warren  McGarry, 

Chairman,  Federal  Election  Commission. 
(FR  Doc.  91-24802  Filed  10-15-91:  8:45  am] 

BILUNQ  code  671S-01-M 

FEDERAL  MARITIME  COMMISSION 

Tampa  Port  Authority  et  al.; 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200574. 

Title:  Tampa  Port  Authority/ 
Harborside  Refrigerated  Services,  Inc. 
Incentive  Wharfage  Agreement. 

Parties:  Tampa  Port  Authority  ("Port 
Authority"),  Harborside  Refrigerated 
Services,  Inc.  ("Harborside"). 

Synopsis:  The  Agreement,  filed 
October  2, 1991,  is  a  wharfage  incentive 
agreement  wherein  the  Authority  will 
assess  a  reduced  wharfage  rate  to 
Harborside  on  shipments  of  grapefruit, 
handled  through  the  Harborside  facility, 
for  each  individual  ocean  carrier 
handling  in  excess  of  3,000.000  boxes  of 
grapefruit  annually. 

Agreement  No.:  202-000150-101. 

Title:  Trans-Pacific  Freight 
Conference  of  Japan  Agreement. 

Parties:  American  President  Lines, 
Ltd..  Kawasaki  Kisen  Kaisha,  Ltd., 
Mitsui  O.S.K.  Lines,  Ltd.,  A.P.  MoUer- 
Maersk  Line.  Neptune  Orient  Lines 
Limited,  Nippon  Yusen  Kaisha,  Orient 
Overseas  Container  Line,  Inc.,  Sea-Land 
Service,  In&,  Wilhelmsen  Lines  AS. 


Synopsis:  The  proposed  amendment 
authorizes  the  members  to  establish  a 
credit  system  for  the  payment  of  freight 
charges  with  respect  to  cargo  carried 
under  service  contracts.  The  parties 
have  requested  shortened  review. 

Agreement  No.:  202-003103-103. 

Title:  Japan-Atlantic  and  Gulf  Freight 
Conference. 

Parties:  Kawasaki  Kisen  Kaisha,  Ltd., 
Mitsui  O.S.K.  Lines,  Ltd.,  A.P.  MoUer- 
Maersk  Line,  Neptune  Orient  Lines 
Limited,  Nippon  Yusen  Kaisha,  Orient 
Overseas  Container  Line,  Inc.. 
Wilhelmsen  Lines  AS. 

Synopsis:  The  proposed  amendment 
authorizes  the  members  to  establish  a 
credit  system  for  the  payment  of  freight 
charges  with  respect  to  cargo  carried 
under  service  contracts.  The  parties 
have  requested  shortened  review. 

Agreement  No.:  203-011350. 

Title:  Agreement  for  Settlement  and 
Release  of  Claims  Re  AmTrans  and 
Columbus  Relating  To  The  Brazil/U.S. 
Atlantic  Coast  Pooling  Agreement. 

Parties:  Empresa  Lineas  Maritimas 
Argentines,  A.  Bottacchi  de  Navegacion 
C.F.I.I.,  American  Transport  Lines,  Inc., 
Hamburg-Sudamerikanische 
DampfSchifffahrts-Gesellschaft 
(Columbus  Line). 

Synopsis:  The  proposed  Agreement 
would  settle  disputes  among  the  parties 
over  revenue  pool  accounting  payments 
for  the  years  1987-1990  under  pooling 
Agreement  No.  212-010027  (the  Brazil/ 
U.S.  Atlantic  Coast  Agreement).  The 
parties  have  requested  a  shortened 
review  period. 

Dated:  October  9, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy. 
Assistant  Secretary. 
[FR  Doc.  91-24801  Filed  10-15-91;  8:45  am] 

BiaiNO  CODE  6730-01-M 


Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 


of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders.  46 
CFR  part  510. 

License  Number:  1206R. 

Name:  Merchants  International  Inc. 

Address:  22884  Sterling  Road.  Sterling, 
VA  22170. 

Date  Revoked:  August  28, 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number:  1946R. 

Name:  Ultramar  Forwarding,  Inc. 

Address:  7001  NW.  51st  St.,  Miami.  FL 
33186. 

Date  Revoked:  September  18, 1991. 

Reason:  Failed  to  furnish  a  valid 
surety  bond.   . 

License  Number:  3301. 

Name:  Chemical  Leaman  Tank  Lines, 
Inc.  dba  Chemical  Leaman  International 
Services. 

Address:  102  Pickering  Way.  Exton. 
PA  19341-0200. 

Date  Revoked:  September  25, 1991. 

Reason:  Surrendered  license 
voluntarily. 
Biyant  L  VanBralde, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

(FR  Doc.  91-24785  Filed  10-15-91;  8:45  am] 
BILUNO  CODE  e73O-01-M 


FEDERAL  RESERVE  SYSTEM 

Fifth  Third  Bancorp,  et  al^  Acquisitions 
of  Companies  Engaged  in  P«rmissll>i« 
Nont>anking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suHice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
o^ices  of  the  Board  of  Governors  not 
later  than  November  7, 1991. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  acquire  Pinnacle  Bancorp,  Inc.. 
Middletown.  Ohio,  and  thereby 
indirectly  acquire  MidFed  Savings  Bank, 
Middletown,  Ohio,  and  thereby  engage 
in  owning,  controlling  or  operating  a 
savings  association  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
Pavid  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Comerica  Incorporated,  Detroit. 
Michigan;  to  acquire  the  home  equity 
loan  portfolio  and  a  portion  of  the 
private  banking  loan  portfolio  of  the 
Midlantic  National  Bank  and  Trust 
Company,  Ft.  Lauderdale,  Florida, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y,  through  its  subsidiary 
Comerica  Bank-Florida,  F.S.B., 
Clearwater,  Florida:  and  to  acquire  the 
trust  assets  of  Midlantic  National  Bank 
and  Trust  Company.  FL  Lauderdale. 
Florida,  pursuant  to  i  225.25(b)(3)  of  the 
Board's  Regulation  Y,  through  its 
subsidiary,  Comerica  Bank-Florida, 
F.S.B.,  Clearwater,  Florida. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  9410S: 

1.  Valley  Capital  Corporation,  Las 
Vegas,  Nevada;  to  expand  the 


geographic  scope  of  Caliber  Bank, 
Phoenix,  Arizona,  and  thereby  engage  in 
acting  as  principal,  agent,  or  broker  for 
credit-related  insurance  pursuant  to  \ 
225.25(b)(8)(i)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Arizona  and  Nevada. 

2.  Valley  Capital  Corporation,  Las 
Vegas.  Nevada;  to  expand  the 
geographic  scope  of  Valley  Capital  Life 
Insurance  Company,  Inc.,  Phoenix. 
Arizona,  and  thereby  engage  in  acting  as 
principal,  agent,  or  broker  for  credit- 
related  insurance  pursuant  to  S 
225.25(b)(8)(i)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Arizona  and  Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  8, 1991. 

Jennifer  ].  )ohnsoa 

Associate  Secretary  of  the  Board. 

|FR  Doc.  91-24833  Filed  10-15-91;  8:45  am] 

BtLUNG  COOC  MIV-OI-P 


First  Comiminity  Bankshares,  Inc.,  et 
a!.;  Formationa  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23  of  Regulation  Y  (12  CFR 
225.23)  for  the  Board's  approval  under 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.21  of  Regulation  Y  (12  CFR  225.21) 
to  acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in  § 
225.25  of  Regulation  Y  or  that  the  Board 
has  approved  by  Order  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies,  or  to  engage  in 
such  an  activity.  Unless  otherwise 
noted,  these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting -would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  7. 
1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  First  Community  Bankshares,  Inc., 
Fort  Morgan.  Colorado;  to  acquire  up  to 
100  percent  of  the  voting  shares  of  First 
of  Burlington  Agency.  Inc..  Burlington, 
Colorado,  and  thereby  indirectly  acquire 
The  First  National  Bank  at  Burlington. 
Burlington,  Colorado. 

In  connection  with  this  application. 
Applicant  also  proposes  to  engage  in 
credit-related  insurance  sales  and 
general  insurance  activities  in 
Burlington.  Colorado,  a  town  with  a 
population  of  less  than  5.000  pursuant  to 
§  225.25(b)(8)(i)  and  (iii)(A)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director. 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 

1.  BankAmerica  Corporation,  San 
Francisco.  California;  to  acquire  100 
percent  of  the  voting  shares  of  Valley 
Capital  Corporation.  Las  Vegas. 
Nevada,  and  thereby  indirectly  acquire 
Valley  Bank  of  Nevada,  Las  Vegas. 
Nevada,  and  Caliber  Bank.  Phoenix. 
Arizona.  In  connection  with  this 
application.  Nevada  First  Development 
Corporation,  a  subsidiary  of 
BankAmerica,  has  applied  to  merge  with 
Valley  Capital  Corporation,  Las  Vegas. 
Nevada. 

In  addition.  Valley  Bank  of  Nevada, 
also  has  applied  to  merge  with  Bank  of 
America  Nevada  pursuant  to  the  Bank 
Merger  Act  and  to  establish  branches 
pursuant  to  section  9  of  the  Federal 
Reserve  Act. 

Apphcants  also  propose  to  acquire 
Valley  Capital  Life  Insurance  Co..  Inc., 
Las  Vegas.  Nevada,  and  thereby  engage 
in  the  sale  of  credit  life  insurance  and 
credit  accident,  health  and 
unempiojnnent  insurance  which  is 
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directly  related  to  extensions  of  credit 
by  bank  affiliates  pursuant  to  S 
225.25(b)(8)(i):  Valley  Electronic 
Services.  Inc.,  Las  Vegas.  Nevada,  and 
thereby  engage  in  providing  electronic 
banking  services  by  operating  and 
servicing  ATM  machines;  processing 
debit  and  credit  card  transactions:  and 
interfacing  with  national  and  regional 
ATM  networks  pursuant  to  § 
225.25(b)(7):  Valley  Leasing  Company. 
Inc.,  Las  Vegas,  Nevada,  and  thereby 
engage  in  leveraged  and  non-leveraged 
leasing  of  personal  property:  Valley 
Mortgage  Company,  Inc..  Las  Vegas, 
Nevada,  and  thereby  engage  in 
originating  and  servicing  residential 
mortgage  loans:  and  making  and 
servicing  residential  real  estate 
construction  loans  pursuant  to  § 
225.25(b)(1):  Pacific  Century  Finance 
Company  d/b/a  Caliber  Finance 
Company,  Las  Vegas,  Nevada,  and 
thereby  engage  in  financing  of  non- 
recourse automobile  dealer  installment 
sales  contracts  pursuant  to  S 
225.25(b)(1);  and  Caliber  Premium 
Corporation,  Las  Vegas,  Nevada,  and 
thereby  engage  in  insurance  premium 
financing  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  8. 1991. 
lennifer  |.  |ohnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-24832  Filed  10-15-91:8:45  am] 

BILLING  CODE  (IIO-OI-F 


Osterreichische  Landerbank 
Aktiengesetlschaft;  Acquisition  of 
Company  Engaged  In  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board -of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 


as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  7, 
1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

7.  Osterreichische  Landerbank 
Aktiengesellschaft,  Vienna,  Austria;  to 
engage  de  novo  in  providing  advice 
regarding  the  structuring  of  and 
arranging  for,  loan  syndications,  interest 
rate  "swaps",  interest  rate  "caps",  and 
similar  transactions:  providing  advice  in 
connection  with  financing  transactions 
for  nonaffiliated  financial  institutions; 
providing  valuation  services  for 
nonaffiliated  financial  and  nonfinancial 
institutions:  advising  nonaffiliated 
financial  and  nonfinancial  institutions  in 
connection  with  merger,  acquisition,  and 
divestiture  considerations;  rendering 
fairness  opinions  in  connection  with 
merger,  acquisition,  and  similar 
transactions  for  nonaffiliated  financial 
and  nonfinancial  institutions:  and 
conducting  feasibility  studies  for 
corporations.  The  Board  has  determined 
that  these  activities,  subject  to  certain 
limitations,  are  permissible  for  bank 
holding  companies.  SunTrust  Banks. 
Inc..  74  Federal  Reserve  Bulletin  256 
(1988). 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  8. 1991. 

lennifer  ].  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-24834  Filed  10-15-91;  8:45  amj 

BILLING  CODE  621(M)1-F 


UnionBancorp,  Inc.,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 


approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  7, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  UnionBancorp,  Inc.,  Streator, 
Illinois:  formerly  named  First  Union 
Bancorporation.  Inc.,  Streator.  Illinois,  to 
engage  de  novo  through  its  subsidiary. 
UnionData  Corp.,  Inc..  Streator.  Illinois, 
in  data  processing  and  information 
services  to  UnionBancorp,  Inc.,  its 
financial  subsidiaries  and  other  banks 
and  businesses,  including  payroll 
services,  data  processing  and  data 
transmission  services,  or  access  to  such 
services  by  any  technological  means 
pursuant  to  S  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  ()ames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 
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1.  Houghton  Financial,  Inc.,  Houghtoa 
Michigan:  to  engage  de  novo  through  its 
subsidiary.  Midwest  Loan  Services,  Inc., 
Houghton,  Michigan,  and  thereby 
engage  in  servicing  loans  pursuant  to  S 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

C  Federal  Reserve  Bank  Qf  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  First  Amarillo  Bancorporation.  Inc., 
Amarillo,  Texas;  to  engage  de  novo 
through  its  subsidiary.  Eighth  &  Taylor 
Corp..  Amarillo,  Texas,  in  providing 
portfolio  investment  advice  to  any  other 
person  pursuant  to  S  225.25(b)(4)(iii). 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  8, 1991. 
lennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-24835  Filed  10-15-91:  8:45  am) 

BOiJNO  COOE  621(M>1-P 


Van  Diest  Investment  Company,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 


lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  7, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Van  Diest  Investment  Company, 
Ankeny,  Iowa:  formerly  named  Ankeny 
Investment  Company,  Ankeny,  Iowa,  to 
acquire  at  least  67.43  percent  of  the 
voting  shares  of  Altoona  State  Bank, 
Altoona,  Iowa. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Boatmen's  Bancshares,  Inc.,  St. 
Louis,  Missouri:  to  acquire  100  percent 
of  the  voting  shares  of  Founders 
Bancorporation.  Inc.,  Oklahoma  City, 
Oklahoma,  and  thereby  indirectly 
acquire  Founders  Bank  &  Trust 
Company,  Oklahoma  City,  Oklahoma. 

2.  Dawson  Springs  Bancorp,  Inc., 
Maysville,  Kentucky:  to  acquire  100 
percent  of  the  voting  shares  of  Citizens 
Bank  of  Albany,  Albany,  Kentucky. 

3.  Southwest  Bancshares,  Inc., 
Trumann,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  Doyer 
Bancshares,  Inc.,  Russellville,  Arkansas, 
and  thereby  indirectly  acquire  First 
Bank  of  Arkansas,  Russellville, 
Arkansas. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Prairie  Bancshares.  Inc.,  Lester 
Prairie,  Minnesota;  to  merge  with  Silver 
Lake  Bancorporation,  Silver  Lake, 
Minnesota,  and  thereby  indirectly 
acquire  Citizens  State  Bank  of  Silver 
Lake,  Silver  Lake,  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 


025  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Lindoe.  Inc.,  Ordway,  Colorado;  to 
acquire  94  percent  of  the  voting  shares 
of  "rhe  Gunnison  Bank  and  Trust 
Company,  Gunnison,  Colorado. 

Comments  on  this  application  must  be 
received  by  October  25, 1991. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  8, 1991. 

Jennifer  |.  fohnson. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  91-24836  Filed  10-15-91;  6:45  am] 

BILUNO  COOe  UKHJI-f 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvement  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  091691  and  092791 


Name  o\  acquinng  person,  name  of  acquired  person,  name  o4  acquired  entity 


PMNNo. 


Date 
terminated 


FS  Equity  Partners  II,  LP..  MerriU  Lynch  CapitaJ  Appreciation  Partnerstiip  IX.  LP.,  Purity  Supreme,  Inc 

Sanrfill,  Inc.,  Jordan  Smith,  Redwood  Landfill.  Inc 

Woohwxth  Corporation,  Warburg,  Pincus  Capital  Company,  LP.,  The  San  Francisco  Music  Box  Company.... 

Newell  Co.,  The  Black  &  Decker  Corporaboo.  The  Black  &  Decker  Corporation 

Savartnah  Foods  &  Industries,  Inc  .  Letend  J  McCarthy,  South  Coast  Sugars,  Inc _ 

Mitsubishi  Corporation.  Iron  Ore  Company  o)  Canada  (a  US.  company)  Iron  Ore  Company  of  Cartada „ 

Diamond  Shamrock,  Inc..  Occidental  Pettoleum  Corporation,  Occidental  Bo«viarMi,  tnc _. 

Public  Service  Enterprise  Group  Incorporated.  USF&G  Corporation.  USF&G  Fidelity/Retaii  Associates  Limited  Partrtership.. 

Savannah  Foods  &  industnes.  Inc..  Richard  H.  Cook.  South  Coast  Sugars.  Inc 

Tele-Communicatioos,  Inc  .  Ubecty  Medw  Corporation,  LMC  Cabte  AdTJel.  Inc.  or  one  of  its  Subaidtafies 

Cardinal  DtiJ-rtxrtiorv  Inc..  Chapman  Onjg  Company.  Chapman  Drug  Company 

Austrofueguma.  SA.  Occidental  Petroleum  Corporation,  Ocadental  BoWana,  Inc..- 

Four  Seasons  Hotels  Inc.,  Manufacturers  Hanover  Corporation,  Town  Lake  Center  Corp. 
Cirttas  Corporation.  Donald  F.  Waggoner,  Rental  Uniform  Service  of  Greenville,  S.C.  Inc. 


91-1372 
91-1425 
91-1433 
91-1347 
SI -1426 
91-1448 
91-1436 
91-1458 
91-1427 
91-1401 
91-1412 
91-1439 
91-1449 
91-1450 


09/16/91 
09/16/91 
09/16/91 
09/17/91 
09/17/91 
06/17/91 
09/18/91 
09/18/91 
09/19/91 
09/20/91 
09/20/91 
09/20/91 
09/20/91 
09/20/91 
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Transactions  Granted  Early  Termination  Between:  091691  and  092791— Continued 


Nam6  o(  acquiring  pefson,  name  o(  acqutred  person,  r^ame  of  acquired  entity 


Swiss  Reinsurance  Company.  Integrated  Resources.  Inc  .  Integrated  Resources  Life  Insurance  Company 

ITT  Corporation,  umed  Technologies  Corporation,  Gamer  Distribution  Credit  Corporation „..!........"...!! 

Cirrus  Logic,  Inc.,  Crystal  Semiconductor  Corporation,  Crystal  Semiconductor  Corporation [[]]' 

Utilicorp  United  Inc.,  Mobile  Corporation.  Mobil  Producing  Texas  4  New  Mexico  Inc Z!™!™™!™! 

General  Electne  Company,  McDonnell  Douglas  Corporation.  McDonnell  Douglas  Auto  Leasing  Corporation „"!".!,"!!!"" 

MerT>onal  Healthcare  System,  The  Woodlands  Medical  Center,  Inc.,  The  Woodlands  Medical  Center,  Inc ZZ". ..'.... 

DSM  N.V  ,  AKZO  N.V.,  AKZO  Engineenng  Plastics,  Inc Z"""Z""Z"Z 

Erskine  Bronson  Ingram.  Howard  Bellowe,  Gordons  BooKs.  Inc 

HCA-Hospital  Corporation  o1  Amenca.  Healthtrust,  Inc.— The  Hospital  Company,  Healthtrust,  Inc.— The  Hospital  Company...."!!!!!!!!!!!!!!!!! 

Peter  Kiewit  Sons',  Inc.,  Dai-lchi  Kangyo  Bank,  Institutional  Communications  Company !.!!!! 

Computer  Sciences  Corporation,  Ronald  J  Haan,  Intelicom  Solutions  Corpooration 

Melville  Corporation.  K  4  K  Toys,  Inc.,  K  4  K  Toys.  Inc !!!!! 

United  Insurance  Companies,  Inc.,  Farm  and  Home  Life  Insurance  Company.  First  United,  Inc.  and  The  Chesapeake  Life  Insurance  Co 

Equitable  Resources,  Inc.,  Maxus  Energy  Corporation,  Maxus  Exploration  Company 

Tt>e  Promus  Companies  Incorporated.  Procordia  AB,  Park  Suite  Corporation,  Lee  Vista  PS.  Hotel „ !! 

Genstar  Capital  Corporation,  John  M.  Goode,  Prestoiite  Electne  Inc  /PMI  Holding  Corporation 

Momson  Knudsen  Corporation,  Michael  J.  Fan«U,  Motor  Coils  Manufactunng  Co 

Mornson  Knudsen  Corporation,  Thomas  J.  Reinecke,  Motor  Coils  Manufactunng  Co 

Vista  Resources,  Inc.,  Brookparfi  Trust,  Amer>can  Soutt>em  Insurance  Company 


PMN  No. 


01-1455 
91-1452 
91-1456 
91-1464 
91-1462 
91-1407 
91-1422 
91-1422 
91-1447 
91-1459 
91-1483 
91-1434 
91-1461 
91-1446 
91-1473 
91-1488 
91-1489 
91-1490 
91-1494 
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Date 
termirtated 


09/20/91 
09/23/91 
09/23/91 
09/23/91 
09/23/91 
09/24/91 
09/24/91 
09/24/91 
09/24/91 
09/24/91 
09/24/91 
09/26/91 
09/27/91 
09/27/91 
09/27/91 
09/27/91 
09/27/91 
09/27/91 
09/27/91 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton. 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room  303, 
Washington.  DC  20580,  (202)  326-3100, 

By  Direction  of  the  Commission, 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  91-24863  Filed  10-15-91;  8:45  am| 

BIUING  CODE  e75O-01-M 

(File  No.  912  3175] 

Reproductive  Genetics  in  Vitro,  P.O.,  et 
al.;  Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  lavkf  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  provider  of 
infertility  services  and  its  president  from 
making  false  and  unsubstantiated 
claims  regarding  the  success  of  their  in 
vitro  fertihzation  program. 
DATES:  Comments  must  be  received  on 
or  before  December  16, 1991. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa,  Ave..  NW.. 
Washington.  DC  20580, 
FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Gross.  FTC/H-200.  Washington. 
DC  20580.  (202)  326-3319. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
.  Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 


of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4,9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

[File  No,  912  3175] 

Agreement  Containing  Consent  Order  To 
Cease  and  Desist 

In  the  matter  of  Reproductive  Genetics  in 
Vitro,  P.C,  a  corporation,  and  George  P. 
Henry.  M,D,,  individually. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of 
Reproductive  Genetics  In  Vitro.  P.C,  a 
corporation,  and  George  P.  Henry,  an 
individual,  hereafter  sometimes 
collectively  referred  to  as  proposed 
respondents  or  respondents,  are  willing 
to  enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of 
the  acts  and  practices  being 
investigated, 

//  is  hereby  agreed  by  and  between 
Reproductive  Genetics  In  Vitro,  P.C, 
George  P.  Henry.  M.D.,  the  president, 
director  and  sole  stockholder  of 
Reproductive  Genetics  In  Vitro.  P.C. 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Reproductive 
Genetics  In  Vitro.  P.C.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Colorado,  with  its  office  and 


principal  place  of  business  located  at 
455  South  Hudson  Street.  Denver. 
Colorado  80222. 

Proposed  respondent  George  P.  Henry, 
M.D.  is  the  president,  director  and  sole 
stockholder  of  Reproductive  Genetics  In 
Vitro.  P.C. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint, 

3.  Proposed  respondents  waive:  (a) 
Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law: 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C,  504, 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding, 

5.  This  agreement  is  for  settlement 
purposes  only  aild  does  not  constitute 
an  admission  by  proposed  respondents 
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that  the  law  has  been  violated  as 
alleged  in  the  attached  draft  complaint. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (a)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Dehvery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  have  to  any  other  manner 
of  service.  The  complaint  may  be  used 
in  construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
attached  draft  complaint  and  the 
following  order.  Proposed  respondents 
understand  that  once  the  order  has  been 
issued,  it  will  be  required  to  file  one  or 
more  compliance  reports  showing  that 
they  have  fully  compHed  with  the  order. 
Proposed  respondents  further 
understand  that  it  may  be  liable  for  civil 
penalties  in  the  amount  provided  by  law 
for  each  violation  of  the  order  after  it 
becomes  final. 

Order 


It  is  ordered  That  respondents 
Reproductive  Genetics  In  Vitro,  P.C, 
and  George  P.  Henry,  M.D.,  individually, 
and  respondent  Reproductive  Genetics 
In  Vitro,  P.C's  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  promotion,  sale  or 
offering  for  sale  of  services  relating  to 
the  treatment  of  infertility  through  in 
vitro  fertilization  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication: 

A.  That  the  success  rate  in  achieving 
pregnancies  for  their  patients  is  higher 
than  or  compares  favorably  with  the 


success  rates  of  other  providers  of  these 
services,  unless  at  the  time  of  making 
such  representations,  respondents 
possess  and  rely  upon  a  reasonable 
basis  for  making  such  comparison  which 
shall,  at  a  minimum,  consist  of  results 
for  their  own  patients  that  are  based 
upon  either  the  same  or  essentially 
equivalent  test  procedures  for 
determining  pregnancy  that  were  used 
to  produce  the  results  with  which  the 
comparison  is  made. 

B.  That  any  of  their  patients  have 
achieved  pregnancies  through 
respondents'  treatment  program  unless 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  a  reasonable  basis  for  making 
such  representation.  Such  reasonable 
basis  shall  consist  of  competent  and 
reliable  scientific  evidence 
substantiating  the  representation.  For 
any  test  to  be  "competent  and  reliable" 
it  must  be  conducted  and  evaluated  in 
an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  in  the  relevant 
profession  to  yield  accurate  and  reliable 
results,  and  shall  not  consist  solely  of 
human  chorionic  gonadotrophin 
laboratory  blood  analysis. 

C.  That  a  percentage  of  respondents' 
patients  have  given  birth  or  achieved 
pregnancy,  unless  the  percentage 
represented  accounts  for  all  patients 
who  received  medication  in  an  effort  to 
stimulate  ovulation  in  connection  with 
the  provision  of  in  vitro  fertilization 
services;  or.  in  lieu  thereof,  respondent 
discloses  the  basis  used  in  calculating  or 
arriving  at  the  percentage  represented. 
Such  disclosure  shall  include  the 
numerator  and  denominator  used  in 
calculating  the  percentage  represented, 
and  shall  be  made  clearly  and 
prominently,  in  close  proximity  to  such 
percentage,  and  in  a  manner  that  can  be 
easily  understood  by  prospective 
purchasers  of  respondents'  services. 

a 

It  is  ordered  that  respondents  George 
P.  Henry,  M.D.  and  Reproductive 
Genetics  In  Vitro,  P.C,  a  corporation,  its 
successors  and  assigns,  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  promotion,  sale  or 
offering  for  sale  of  services  relating  to 
the  treatment  of  infertility,  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication,  that  a  number 
or  percentage  of  respondents'  patients 
give  birth  or  achieve  pregnancy,  or  have 
given  birth  or  achieved  pregnancies, 
unless  such  is  the  case,  or  otherwise 
misrepresent  respondents'  success  rate 
in  achieving  births  or  pregnancies. 


rii. 

It  is  further  ordered  That  respondents, 
their  successors  or  assigns,  shall 
forthwith  distribute  a  copy  of  this  Order 
to  each  of  their  officers,  agents, 
representatives,  and  employees,  who 
are  engaged  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials,  who 
communicated  with  patients  or 
prospective  patients,  or  who  have  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order  and  for  a 
period  of  ten  (10)  years  from  the  date  of 
entry  of  this  Order,  distribute  same  to 
all  of  respondents'  future  officers, 
agents,  representatives,  and  employees 
having  said  responsibilities. 

IV. 

It  is  further  ordered  That  respondents 
shall  maintain  for  a  period  of  three  (3) 
years  after  the  date  the  representation 
was  last  made,  and  make  available  to 
the  Federal  Trade  Commission  upon 
request,  business  records  supporting  any 
claims  of  success  in  connection  with 
their  infertility  treatment  programs. 

V. 

It  is  further  ordered  That  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondents  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
respondents  which  may  affect 
compliance  obligations  arising  out  of 
this  order. 

VI. 

It  is  further  ordered  That  respondents 
shall,  within  (60)  days  after  service  of 
this  Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  all  requirements  of  this 
Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Reproductive 
Genetics  In  Vitro,  P.C,  of  Denver, 
Colorado  and  its  president,  George  P. 
Henry,  M.D.  Reproductive  Genetics  bi 
Vitro,  P.C,  offers  infertility  services  to 
the  public,  including  in  vitro 
fertilization. 

The  proposed  consent  order  has  oeen 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days. 
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the  Commission  will  again  review  the 
agreement  and  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

The  Commission  has  alleged  that 
proposed  respondents  failed  to  possess 
a  reasonable  basis  for  claims  they  made 
regarding  their  success  rates  in 
achieving  pregnancies  for  their  patients. 
Reproductive  Genetics  In  Vitro,  P.C., 
claimed  that  women  who  participate  in 
a  single  attempt  at  conception  in  its  in 
vitro  program  have  a  25  percent  chance 
of  establishing  a  pregnancy  and  that  this 
rate  was  almost  two  and  one-half  times 
the  worldwide  average. 

The  Commission  alleges  that  these 
claims  were  deceptive  because 
proposed  respondents  had  based  their 
determination  of  pregnancy  on  the 
results  of  chemical  tests  that  measure 
the  rising  levels  of  human  chorionic 
gonadotrophin  in  the  blood  or  urine  of 
the  patient.  Such  chemical  tests  are 
allegedly  considered  by  experts  in  the 
field  of  in  vitro  fertilization  to  be 
.unreliable  by  themselves  for  the 
purposes  of  confirming  an  IVF  induced 
pregnancy.  Thus,  at  the  time  it  made  the 
claim,  the  Commission  alleges  that 
Reproductive  Genetics  In  Vitro,  P.C, 
lacked  a  reasonable  basis  for  claiming 
that  its  patients  had  achieved 
pregnancy.  Furthermore,  when  it 
claimed  that  its  own  success  rate 
exceeded  the  worldwide  average. 
Reproductive  Genetics  In  Vitro,  P.C, 
may  have  lacked  hard  data  to  support 
its  comparison. 

Moreover,  the  Commission  alleges 
that,  in  addition  to  the  deception  raised 
by  the  use  of  chemical  pregnancy  tests, 
the  success  rate  claims  further 
overstated  the  likelihood  of  achieving  a 
pregnancy  because  proposed 
respondents  failed  to  disclose  to 
consumers  that  a  significant  number  of 
unsuccessful  outcomes  were  not 
included  in  the  method  of  calculation 
used  to  determine  success.  It  is 
important  to  note  that  the  allegations  do 
not  concern  the  quality  of  the  infertility 
services  provided  to  consumers  but 
address  only  the  success  rates  claimed. 

Part  I  of  the  proposed  consent  order 
seeks  to  address  the  alleged 
misrepresentations  cited  in  the 
accompanying  complaint  by  requiring 
proposed  respondents  to  possess  a 
reasonable  basis  for  any  future  success 
rate  claims  for  their  infertility 
procedures,  which  in  the  case  of 
comparisons  with  other  success  rates, 
shall  consist  of  results  that  were  based 
upon  the  same  or  essentially  equivalent 
tests  that  were  used  as  a  basis  for  the 
other  rates.  (Part  I.A)  Furthermore, 
claims  that  pregnancies  have  been 


achieved  for  their  patients  must  be 
based  upon  tests  that  are  recognized 
within  the  infertility  treatment  industry 
as  producing  accurate  and  reliable 
results.  (Part  I.B)  Part  I.C  prohibits 
success  rate  representations  concerning 
infertility  treatment  unless  (1)  the 
percentage  accounts  for  all  patients  who 
begin  the  program;  or  (2)  the  basis  used 
to  compute  the  percentage  rate, 
including  the  numerator  and 
denominator  used  to  reach  the  success 
rate  figure,  is  clearly  and  prominently 
disclosed. 

Part  II  of  the  proposed  consent  order 
prohibits  any  misrepresentation  of 
success  in  achieving  pregnancies  or  live 
births. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  "of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  91-24861  Filed  10-15-91;  8:45  am] 
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(Rl«  No.  902  3090] 

Spanish  Telemarketing  Industries,  Inc., 
et  al.;  Proposed  Consent  Agreement 
WItti  Anaylsis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  three  California 
telemarketing  companies  and  an 
individual,  that  produce  Spanish- 
language  television  advertisements  for  a 
weight  loss  product,  from  representing 
that  any  weight  control  food.  drug, 
product,  device,  or  service  causes 
weight  loss  without  increased  physical 
activity  and/or  decreased  caloric  intake. 
DATES:  Comments  must  be  received  on 
or  before  December  16, 1991. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave..  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT 

Sylvia  Kundig,  San  Francisco  Regional 
Office,  Federal  Trade  Commission.  901 
Market  St.,  suite  570.  San  Francisco,  CA 
94103.  (415)  744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  section  6(f]  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 


46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
Spanish  Telemarketing  Industries,  Inc.,  a 
corporation,  Nickolas  Telemarketing 
Industries,  Inc..  a  corporation.  Sylvia 
George,  Inc.,  a  corporation  (collectively 
"corporate  respondents"),  and  Stewart 
Brown,  individually  and  as  an  officer 
and  director  of  Spanish  Telemarketing 
Industries,  Inc.,  Nickolas  Telemarketing 
Industries,  Inc.,  and  Sylvia  George,  Inc.. 
hereinafter  sometimes  referred  to  as 
proposed  respondents;  in  connection 
with  their  advertising,  promotion, 
offering  for  sale,  and  distribution  of  a 
weight  loss  regimen  described  in  the 
attached  draft  complaint,  consisting  of  a 
nylon  covered  rubber  belt  and  a 
moisturizing  cream,  ("Faja  Fantastica"). 
including  their  production  and 
dissemination  of  the  Faja  Fantastica 
commercials  described  in  the  attached 
draft  of  complaint;  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated, 

//  Is  Hereby  Agreed  By  and  between 
Stewart  Brown,  individually  and  as  an 
officer  and  director  of  Spanish 
Telemarketing  Industries,  Inc.,  a 
corporation,  Nickolas  Telemarketing 
Industries,  Inc..  a  corporation,  and 
Sylvia  George.  Inc..  a  corporation;  and 
Spanish  Telemarketing  Industries.  Inc.,  a 
corporation,  Nickolas  Telemarketing 
Industries,  Inc..  a  corporation,  and 
Sylvia  George,  Inc..  a  corporation,  by 
and  through  their  duly  authorized 
officers,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  a.  Spanish  Telemarketing 
Industries,  Inc.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  the  laws  of  the  State  of  California. 
Its  offices  and  principal  place  of 
business  is  3219  San  Fernando  Road, 
Los  Angeles,  California  90065. 

b.  Nickolas  Telemarketing  Industries, 
Inc.,  is  a  corporation  organized,  existing, 
and  doing  business  under  the  laws  of 
the  State  of  California.  Its  offices  and 
principal  place  of  business  is  3219  San 
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Fernando  Road,  Los  Angeles,  California 
90065. 

c.  Sylvia  George,  Inc.,  is  a  corporation 
organized,  existing,  and  doing  business 
under  the  laws  of  the  State  of  California. 
Its  offices  and  principal  place  of 
business  is  3219  San  Fernando  Road, 
Los  Angeles,  California  90065 

d.  Stewart  Brown  is  an  individual  who 
is.  and  at  all  material  times  was,  an 
officer  and  director  of  Spanish 
Telemarketing  Industries,  Inc.,  Nickolas 
Telemarketing  Industries,  Inc.,  and 
Sylvia  George,  Inc.  His  principal  place 
of  business  is  located  at  3219  San 
Fernando  Road,  Los  Angeles.  California 
90065. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  m.ay  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondents  that  they,  or  any  one  of 
them,  have  violated  the  law  as  alleged 
in  the  draft  of  complaint  here  attached 
or  have  engaged  in  any  other  unlawful 
conduct. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 


with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I. 

It  h  Ordered  That  corporate 
respondents,  their  successors  and 
assigns  and  their  officers;  and  Stewart 
Brown,  individually  and  as  an  officer  of 
corporate  respondents;  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  Faja  Fantastica,  a 
moisturizing  cream  and/or  girdle,  any 
substantially  similar  products,  devices, 
or  combination  of  such  products  or 
devices  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication,  that  the 
product  will  cause  an  individual  to  lose 
weight  without  increased  physical 
activity  and/or  decreased  caloric  intake. 

II. 

It  Is  Further  Ordered  That  corporate 
respondents,  their  successors  and 
assigns  and  their  officers;  and  Stewart 


Brown,  individually  and  as  an  officer  of 
corpwrate  respondents;  and  respondents' 
representatives,  agents,  and  employeefl. 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale,  marketing,  or  other 
promotion  of  any  weight  control 
product,  device  or  service,  in  commerce, 
as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
directly  or  by  implication  the 
performance  or  efficacy  of  any  weight 
control  product,  device  or  service.  For 
purposes  of  this  Order,  weight  control 
product,  device,  or  service  shall  include 
any  food,  drug,  product,  device,  or 
service  designed  or  used  to  prevent 
weight  gain  or  to  produce  weight  loss, 
reduction  or  elimination  of  fat,  slimming, 
or  a  caloric  deficit  in  a  user  of  the  food, 
drug,  product,  device,  or  service. 

Ill, 

//  Is  Further  Ordered  Thai  corporate 
respondents,  their  successors  and 
assigns  and  their  officers;  and  Stewart 
Brown,  individually  and  as  an  officer  of 
corporate  respondents;  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  food,  drug,  product, 
device,  or  service,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
that  the  food,  drug,  product,  device,  or 
service  will  cause  an  individual  to  lose 
weight  without  a  prominent  disclosure 
that  weight  loss  can  only  be  obtained 
through  increased  physical  activity  and/ 
or  decreased  caloric  intake.  The 
disclosure  shall  be  in  the  same  language 
as  the  advertisement  or  commercial  for 
the  food,  drug,  device,  product,  or 
service  and  in  close  proximity  to  the 
representation. 

IV. 

//  Is  Further  Ordered  That  corporate 
respondents,  their  successors  and 
assigns  and  their  officers;  and  Stewart 
Brown,  individually  and  as  an  officer  of 
corporate  respondents;  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  food,  drug,  product, 
device,  or  service,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
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forthwith  cease  and  desist  from 
representing,  directly  or  by  implication 
that  the  food.  drug,  product,  device,  or 
service  will,  can.  or  may  provide  or  help 
provide  any  health-related  benefit, 
unless,  at  Oie  time  of  making  the 
representation,  respondents  possess  and 
rely  on  a  reasonable  basis  consisting  of 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation.  For  purposes  of  this 
Order,  scientific  evidence  shall  mean 
tests,  analyses,  research,  studies,  or 
other  evidence,  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
relevant  profession  to  yield  accurate 
and  reliable  results. 

V. 

//  Is  Further  Ordered  That  corporate 
respondents,  their  successors  and 
assigns  and  their  officers:  and  Stewart 
Brown,  individually  and  as  an  officer  of 
corporate  respondents;  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  service,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

A.  using,  publishing,  or  referring  to 
any  endorsement  (as  endorsement  is 
defined  in  16  CFR  255(b))  unless 
respondents  have  good  reason  to  believe 
that  at  the  time  of  the  use,  publication, 
or  reference,  the  endorsement  reflects 
the  honest  opinions,  findings,  beliefs,  or 
experience  of  the  endorser  and  contains 
no  representation  which  would  be  false 
or  unsubstantiated  if  made  directly  by 
respondents:  and 

B.  representing,  directly  or  by 
implication,  that  any  endorsement  of  the 
product  or  service  represents  the  typical 
or  ordinary  experience  of  members  of 
the  public  who  use  the  product  or 
service,  unless  that  is  the  case. 

VI.  .      . 

//  Is  Further  Ordered  That 
respondents  are  jointly  and  severally 
liable  for  consumer  redress  in  the 
amount  of  one  hundred  thousand  dollars 
($100,000)  and  shall,  within  five  (5)  days 
of  the  date  that  this  Order  becomes 
final,  deposit  the  sum  of  one  hundred 
thousand  dollars  ($100,000)  into  an 
escrow  account  established  and 
managed  by  the  Commission.  These 
funds  shall  be  used  to  provide  redress  to 
consumers  who  were  injured  by 
respondents  or  others  in  connection 


with  the  acts  and  practices  alleged  in 
the  complaint,  and  to  pay  any  attendant 
costs  of  administration.  The  final 
determination  of  eligibility  for,  and 
amount  of,  refunds  to  be  paid  to 
consumers  shall  rest  with  the 
Commission.  If  the  Commission 
determines  that  the  direct  payment  of 
said  funds  to  eligible  consumers  is 
wholly  or  partially  impracticable,  then, 
in  lieu  of  making  direct  consumer 
redress,  the  Commission  shall  cause 
said  funds  to  be  paid  to  the  United 
States  Treasury.  Respondents  shall  be 
notified  as  to  how  the  funds  are 
disbursed,  but  shall  have  no  right  to 
contest  the  manner  of  distribution 
chosen  by  the  Commission.  No  portion 
of  the  payment  as  herein  described  shall 
be  deemed  a  payment  of  any  fine, 
penalty,  or  punitive  assessment. 

VII. 

It  Is  Further  Ordered  That 
respondents  shall,  for  at  least  three  (3) 
years  after  the  date  of  service  of  this 
Order,  maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying, 
at  a  place  designated  by  the 
Commission,  complete  records  regarding 
respondents'  compliance  with  this 
Order,  such  records  to  include,  but  not 
be  limited  to: 

A.  All  advertisements,  promotional 
materials,  documents,  or  other  materials 
covered  by  this  Order 

B.  All  materials  relied  on  to 
substantiate  any  claim  or  representation 
covered  by  this  Order 

C.  All  materials  in  their  possession, 
custody,  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation  or  the  basis  on  which 
respondents  relied  for  such 
representation:  and 

D.  All  materials  that  demonstrate 
respondents'  compliance  wilh  this 
Order. 

VIII. 

//  Is  Further  Ordered  That  the 
respondents  shall,  for  three  (3)  years 
from  the  date  of  entry  of  this  Order, 
distribute  a  copy  of  this  Order  to  each 
present  and  future  managerial 
employee. 

IX. 

//  Is  Further  Ordered  That 
respondents  shall  notify  the 
Commission,  at  least  thirty  (30)  days 
prior  to  the  proposed  change,  of  any 
proposed  change  in  the  corporate 
respondents  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 


corporation  that  may  affect  compliance 
obligations  arising  out  of  the  Order. 

X. 

//  Is  Further  Ordered  That  respondent 
Stewart  Brown  shall,  for  a  period  of  five 
(5)  years  from  the  date  of  service  of  this 
Order,  promptly  notify  the  Commission, 
in  writing,  of  his  discontinuance  of  his 
affiliation  with  any  corporate 
respondent,  or  his  new  affiliation  with 
any  other  business  or  employment  that 
engages  in  any  acts  or  practices  covered 
by  any  provision  of  this  Order.  For  each 
such  new  affiliation,  the  notice  shall 
include  the  name  and  address  of  the 
new  business  or  employment,  and  a 
description  of  respondent's  duties  and 
responsibilities. 

XL 

It  Is  Further  Ordered  That 
respondents  shall,  within  one  hundred 
and  twenty  (120)  days  after  the  date  of 
service  of  this  Order  upon  them  and  at 
such  other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  fomi  in  which  they  have 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  Agreement  to  a  proposed 
Consent  Order  from  Spanish 
Telemarketing  Industries.  Inc.,  a 
corporation:  Nickolas  Telemarketing 
Industries.  Inc..  a  corporation:  Sylvia 
George.  Inc..  a  corporation;  and  Stewart 
Brown,  individually  and  as  an  officer 
and  director  of  Spanish  Telemarketing 
Industries,  Inc..  Nickolas  Telemarketing 
Industries.  Inc.,  and  Sylvia  George.  Inc. 
(collectively,  the  proposed  respondents). 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty  (80) 
days  for  the  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
Agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  Agreement  and  lake 
other  appropriate  action,  or  make  final 
the  proposed  Order  contained  in  the 
Agreement. 

This  matter  concerns  Spanish- 
language  television  advertisements  for  a 
weight  loss  product — "Faja  Fantastica." 
The  Commission's  proposed  Complaint 
alleges  that  the  advertisements 
expressly  and  impliedly  claimed  that  the 
use  of  a  cream,  called  "Quita  Crasa,"  in 
conjunction  with  an  approximately  six- 
inch  wide  nylon  covered  rubber  belt, 
would  cause  the  user  to  lose  weight. 
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without  a  decrease  in  caloric  intake 
and/or  an  increase  in  physical  activity. 
This  claim  is  alleged  to  violate  section  5 
of  the  Federal  Trade  Commission  Act. 
15  U.S.C.  45.  because  it  is  false  and 
misleading,  and  because  proposed 
respondents  did  not  possess  adequate 
substantiation  for  the  claim  at  the  time  it 
was  made. 

The  proposed  Complaint  also  alleges 
that  consumer  endorsements  contained 
in  respondents'  ads  were  deceptive. 
According  to  the  Complaint, 
respondents'  testimonials  make  the 
claim  that  the  endorser's  experiences 
are  representative  of  what  consumers 
will  generally  achieve  with  the  product 
in  actual,  although  variable,  conditions 
of  use:  and.  use  of  the  testimonials 
constitutes  a  claim  that  respondents 
possessed  and  relied  upon  a  reasonable 
basis  for  these  claims.  The  Complaint 
charges  that  those  claims  are  false,  in 
violation  of  section  5  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  45. 

Finally,  because  the  advertisements 
were  for  a  drug  or  device  to  affect  the 
structure  of  the  body,  the  proposed 
Complaint  also  alleges  that  respondents' 
practices  violate  section  12  of  the 
Federal  Trade  Commission  Act.  15 
U.S.C.  52. 

The  proposed  Consent  Order  prohibits 
the  proposed  respondents  from 
representing,  directly  or  by  implication, 
that  Faja  Fantastica  or  any  similar 
product  or  device  causes  weight  loss 
without  increased  physical  activity  and/ 
or  decreased  caloric  intake.  It  requires 
respondents  to  cease  and  desist  from 
misrepresenting  the  performance  or 
efficacy  of  any  weight  control  product  or 
service. 

The  proposed  Consent  Order  also 
requires  affirmative  disclosures  in 
specific  circumstances.  If  proposed 
respondents  make  any  weight  loss 
claims,  they  must  affirmatively  disclose 
that  weight  loss  can  occur  only  through 
an  increase  in  physical  activity  and/or  a 
decrease  in  caloric  intake.  It  requires 
that  proposed  respondents  possess  and 
rely  upon  a  reasonable  basis  for  any 
claim  that  any  food,  product,  device  or 
service  will  provide  any  health-related 
benefit. 

Moreover,  the  proposed  Order 
contains  provisions  regarding  the  use  of 
endorsements.  It  prohibits  the  use  of 
statements  in  endorsements  that  would 
be  false  or  unsubstantiated  if  made 
directly  by  respondents  and  prohibits 
deceptive  representations  that  an 
endorsement  represents  the  typical  or 
ordinary  experience  of  a  product's  users. 

The  proposed  Order  requires  the 
proposed  respondents  to  pay  $100,000  in 
consumer  redress.  In  the  event  the 
Commission  determines  that  a  redress 


program  is  impracticable,  the  Order 
provides  that  the  monies  will  be 
disgorged  to  the  U.S.  Treasury. 

Finally,  the  proposed  Consent  Order 
contains  standard  order  provisions 
regarding  record  retention 
demonstrating  compliance  with  the 
Order;  distribution  of  the  Order  to 
managerial  employees;  notification  to 
the  Commission  of  any  changes  in  the 
structure  of  the  corporations;  and 
reports  to  the  Commission 
demonstrating  compliance  with  the 
terms  of  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  It  is  no  intended  to 
constitute  an  official  interpretation  of 
the  Agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 
(PR  Doc.  91-24862  Filed  10-15-91:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Meeting  on  Exposure— Prone  Invasive 
Procedures 

summary:  The  Centers  for  Disease 
Control  (CDC)  announces  an  open 
meeting  to  solicit  views  of  organizations 
of  health-care  workers  (HCW)  who 
perform  invasive  surgical  and  dental 
procedures  and  other  interested  persons 
in  order  to  identify  which  categories  of 
invasive  procedures  should  be 
considered  "exposure-prone." 
Information  from  this  meeting  will  be 
used  by  CDC  to  develop  a  draft 
document  identifying  invasive 
procedures  that  should  be  considered 
exposure-prone  and  not  exposure-prone. 
The  draft  document  will  also 
subsequently  be  released  for  public 
comment.  Background  information  will 
be  provided  upon  request  prior  to  the 
meeting. 

TIME  AND  DATE:  8:30  a.m.-5  p.m.. 
November  4. 1991. 

PLACE:  Centers  for  Disease  Control, 
Auditorium  B,  1600  Clifton  Road  NE.. 
Atlanta,  Georgia  30333. 
STATUS:  Open  to  the  public,  limited  only 
by  the  space  available. 

WRITTEN  COMMENTS  ACCEPTED: 

Organizations  and  persons  wishing  to 
provide  comments  must  submit  them  to 
the  meeting  organizer.  PACE 
Enterprises,  17  Executive  Park  Drive, 
suite  200,  Atlanta.  Georgia  30329, 
telephone  404/633-8610.  FAX  404/633- 


8745.  for  receipt  by  close  of  business  on 
Monday.  November  4. 1991. 

NOTIFICATION  OF  ATTENDANCE:  If  yOU  or 

other  representatives  of  your 
organization  plan  to  attend  the  meeting, 
please  provide  name(s].  organization, 
address,  and  telephone  and  FAX 
numbers  to  PACE  Enterprises  at  the 
above  address  by  October  25. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

In  July  1991  CDC  recommended  that 
certain  invasive  surgical  and  dental 
procedures  be  considered  exposure- 
prone  because  they  have  been 
implicated  in  the  transmission  of 
hepatitis  B  virus  (HBV)  to  patients  from 
infected  HCWs.  despite  adherence  to 
the  principles  of  universal  precautions. 
In  addition  CDC  recommended  that 
certain  other  procedures  also  be 
considered  exposure-prone  because  of 
the  recognized  risk  of  percutaneous 
injury  to  the  HCW.  and  if  such  an  injury 
occurs,  the  HCW's  blood  is  likely  to 
contact  the  patient's  body  cavity, 
subcutaneous  tissues,  and/or  mucous 
membranes.  Characteristics  of  such 
exposure-prone  procedures  include 
digital  palpation  of  a  needle  tip  in  a 
body  cavity  or  the  simultaneous 
presence  of  the  HCW's  fingers  and  a 
needle  or  other  sharp  instrument  or 
object  in  a  poorly  visualized  or  highly 
confined  anatomic  site.  Reference: 
Centers  for  Disease  Control. 
"Recommendations  for  preventing 
transmission  of  human 
immunodeficiency  virus  (HIV)  and 
hepatitis  B  virus  (HBV)  to  patients 
during  exposure-prone  invasive 
procedures.  Morbidity  and  Mortality 
Weekly  Report  1991:40  (No.  RR-8)  :4. 

B.  Transcript 

The  proceedings  of  this  meeting  will 
be  transcribed.  Any  interested  person 
may.  consistent  with  the  orderly  conduct 
of  the  meeting,  record  or  otherwise 
make  a  transcript  of  the  meeting. 

CONTACT  FOR  ADDITIONAL  INFORMATION: 

Organizations  and  persons  who  wish  to 
obtain  background  materials  for  the 
meeting  may  contact  the  meeting 
organizer,  PACE  Enterprises. 

Dated:  October  9. 1991. 

Eivin  Hilyer. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 

|FR  Doc.  91-24828  Filed  10-15-91:  8:45  am] 
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National  Committee  on  Vital  and 
Health  Statistics:  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control, 
announces  the  following  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Healtli  Statistics  (NCVHS). 

Times  and  Dates:  1  p.m.-6  p.m..  November 
6. 1991:  9  a.m.-5  p.m..  November  7. 1991:  9 
a.m.-l  p.m.,  Novembers,  1991. 

Place:  Quality  Hotel  Capitol  Hill,  Ballroom, 
415  New  Jersey  Avenue  NW.,  Washington, 
DC  20001. 

Status:  Optn. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  Committee  to  consider  reports  from  each 
NCVHS  subcommittee:  to  receive  reports 
from  NCHS.  the  Health  Care  Financing 
Administration,  and  the  Agency  for  Health 
Care  Policy  and  Research:  and  to  address 
new  business  as  appropriate. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS.  room  1100,  Presidential 
Building,  652S  Belcrest  Road,  Hvattsville, 
Maryland  20782,  telephone  301/436-7050  or 
FTS  436-705a 

Dated:  October  9, 1991. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control 
[FR  Doc.  91-24829  Filed  10-15-91;  8:45  am) 
ULUNO  COOC  4t6a-t»-M 


Food  and  Drug  Administration 
[Docket  No.  91N-0409] 

Drug  Export;  Abbott  IMx  CORE  ^ 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Abbott  Diagnostics  Division, 
Abbott  Laboratories,  has  filed  an 
application  requesting  approval  for  the  . 
export  of  the  biological  product  Abbott 
IMx  CORE™  to  Austria.  Belgium, 
Canada,  Denmark,  Federal  Republic  of 
Germany,  France,  Iceland,  Ireland,  Italy, 
Japan,  Luxembourg,  the  Netherlands, 
Norway,  Portugal,  Spain,  Sweden, 
Switzerland,  and  the  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration, 
room  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857.  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 


Drug  Export  Amendments  Act  of  1966 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT 

Boyd  Fogle,  Jr.,  Center  for  Biologies 
Evaluation  and  Research  (HFB-120). 
Food  and  Drug  Administration,  5600 
Fishers  Lance,  Rockville,  MD  20857,  301- 
295-8191. 

SUPPlfMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Abbott  Diagnostics  Division,  Abbott 
Laboratories,  One  Abbott  Park  Rd.. 
Abbott  Park,  IL  60064,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product  Abbott 
IMx  CORE™  to  Austria,  Belgium, 
Canada,  Denmark.  Federal  Republic  of 
Germany,  France.  Iceland,  Ireland,  Italy. 
Japan,  Luxembourg,  the  Netherlands, 
Norway,  Portugal.  Spain.  Sweden, 
Switzerland,  and  the  United  iGngdom. 
Abbott  IMx  CORE™  is  a  Microparticle 
Enzyme  Immunoassy  for  the  qualitative 
determination  of  total  antibody  to 
hepatitis  B  core  antigen  (anti-HBc)  in 
human  serum  or  plasma  and  is  indicated 
as  an  aid  in  the  diagnosis  of  ongoing  or 
previous  hepatitis  B  viral  infection.  The 
application  was  received  and  filed  in  the 
Center  for  Biologies  Evaluation  and 
Research  on  September  9, 1991,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 


application  to  do  so  by  October  28, 1991. 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review.period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (section 
802  (21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44) 

Dated:  September  27. 1991. 
Thomas  S.  Bozzo, 

Director.  Office  of  Compliance,  Center  for 
Biologies  Evaluation  and  Research. 
|FR  Doc.  91-24845  Filed  10-15-91:  8;45  am] 
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(Docket  No.  91N-0408J 

Drug  Export  Blood  Grouping 
Reagents:  Anti-Jk  *  (MonoOonal) 
Bloclone  for  Tube  and  Mkroptate  Test; 
Anti-Jk "  (Monoclonal)  Bioclone  for 
Tube  and  Microplate  Test 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ortho  Diagnostic  Systems,  Inc..  has 
failed  an  application  requesting 
approval  for  the  export  of  the  biological 
products  Blood  Grouping  Reagents  Anti- 
Jk  •  (Monoclonal)  BioClone  for  Tube  and 
Microplate  Test;  Anti-Jk  "  (Monoclonal) 
BioClone  for  Tube  and  Microplate  Test 
to  Australia,  Austria,  Belgium,  Canada, 
Denmark,  Federal  Republic  of  Germany, 
Finland.  France,  Iceland,  Ireland,  Italy, 
Japan.  Luxembourg,  the  Netherlands, 
New  Zealand.  Norway.  Portugal.  Spain. 
Sweden,  Switzerland,  and  the  United 
Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  and  Food  and  Drug  Administration, 
room  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Boyd  Fogle,  Jr.,  Center  for  Biologies 
Evaluation  and  Research  (HFB-120). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857,  301- 
29S-6191. 
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SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendment  Act  of  1988  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Ortho  Diagnostic  Systems.  Inc.,  Route 
202.  Raritan,  NJ  08869.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  products  Blood 
Grouping  Reagents  Anti-Jk " 
(Monoclonal)  BioClone  for  Tube  and 
Microplate  Test:  Anti-Jk  ''  (Monoclonal) 
BioClone  for  Tube  and  Microplate  Test 
to  Australia,  Austria.  Belgium,  Canada, 
Denmark,  Federal  Republic  of  Germany, 
Finland.  France,  Iceland,  Ireland,  Italy, 
Japan,  Luxembourg,  the  Netherlands, 
New  Zealand,  Norway.  Portugal,  Spain, 
Sweden,  Switzerland,  and  the  United 
Kingdom.  The  Blood  Grouping  Reagents 
Anti-Jk  •  (Monoclonal)  BioClone  for 
Tube  and  Microplate  Test:  Anti-Jk  •• 
(Monoclonal)  BioClone  for  Tube  and 
Microplate  Test  are  qualitative  tests 
designed  for  use  in  agglutination  tests 
for  recognition  of  the  Jk '  andyor  Jk  '' 
antigens  on  human  and  red  blood  cells. 

The  application  was  received  and 
filed  in  the  Center  for  Biologies 
Evaluation  and  Research  on  September 
11. 1991.  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  October  28, 1991, 
and  to  provide  an  ac|^itional  copy  of  the 
submission  directly  to  the  contact 


person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  and  Drug,  and  Cosmetic  Act 
(section  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  September  27. 1991. 
Thomas  S.  Bozzo, 

Director.  Off  ice  of  Compliance.  Center  for 
Biologies  Evaluation  and  Research. 

|FR  Doc.  91-24846  Filed  10-15-91:  8:45  amj 
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Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Autfiority 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  Federal 
Register,  Vol.  53.  page  7402,  dated 
March  8, 1988)  is  amended  to  refiect  a 
change  to  update  the  functional 
statement  of  the  Division  of 
Classification  and  Organizational 
Analysis  within  the  Office  of  Human 
Resources,  Office  of  Budget  and 
Administration,  Office  of  the  Associate 
Administrator  for  Management.  The 
division,  renamed  as  the  Division  of 
Information  and  Organizational 
Management,  will  be  responsible  for 
position  classification,  organizational 
analysis,  delegations  of  authority, 
personnel  information  management,  and 
special  management  studies. 

The  Speciric  Amendment  to  Part  F.  Is 
Described  Below 

•  Section  FH.20A.l.a.,  Division  of 
Classification  and  Organizational 
Analysis  (FHA61),  is  deleted  in  its 
entirety  and  replaced  by  the  following 
revised  functional  statement,  including 
the  new  organizational  title,  the  Division 
of  Information  and  Organizational 
Management: 

a.  Division  of  Information  and 
Organizational  Management  (FHA61) 

•  Coordinates  all  personnel 
information  management  activities  for 
the  Office  of  Human  Resources. 
Administers  and  operates  the 
Department's  automated  personnel/ 
payroll  system,  Improved  Management 
of  Personnel  Administration  through 


Computer  Technology  (IMPACT),  as  it 
applies  to  HCFA  components.  Serves  as 
the  primary  point  of  contact  with  the 
Department  for  IMPACT  issues. 

•  Develops  human  resource 
functional  requirements  for  and  access 
to  HCFA's  Comprehensive  Personnel 
System.  Provides  systems  support  and 
technical  assistance  on  all  other 
automated  data  processing  and  office 
automation  activities  that  relate  to 
human  resources  functions. 

•  Plans,  directs  and  implements  a 
comprehensive  HCFA  position 
classification  and  position  management 
program  for  all  positions  GS-15  and 
below  in  the  central  and  regional 
offices.  Inputs  data  into  the  automated 
personnel  system  and  prepares 
statistical  information  and  reports 
relating  to  the  position  management  and 
classification  program. 

•  Conducts  the  HCFA-wide 
organizational  analysis  pwogram.  Studies 
HCFA's  organizational  and  functional 
arrangements  and  develops  plans  for 
assimilating  new  or  modified  functions 
into  the  HCFA  organization. 

•  Conducts  in-depth  analyses  of  new 
legislation  affecting  HCFA  for  the 
purposes  of  determining  the  affect  on 
HCFA's  delegations  of  program 
authority  and/or  organizafional 
structure.  Develops  recommendations 
for  organizational  changes,  new  or 
revised  delegations  of  authority,  and 
submits  proposals  to  upper 
management's  consideration. 

•  Develops,  review,  and  analyzes 
existing  or  proposed  delegations  of 
administrative  management  and 
program  authority,  and  prepares 
recommendations  concerning  these 
delegations  for  approval  by  the 
appropriate  HCFA  or  other  Department 
of  Health  and  Human  Services  (HHS) 
officials. 

•  Conducts  special  studies  concerning 
HCFA-wide  program  and  administrative 
authorities,  organizational  and 
functional  activities,  and  other  analyses 
deemed  necessary  by  management  to 
assess  workload,  human  resource   . 
ufilization,  the  placement  of  functions 
within  the  Agency,  and  the  relationship 
of  HCFA's  functions  to  those  of  other 
Federal  and  non-Federal  organizations. 

Dated:  October  31, 1991. 

Robert  A.  Streimer. 

Associate  Administrator  for  Management. 
Health  Care  Financing  Administration. 

[PR  Doc.  91-24793  Filed  10-15-91:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

(Docket  No.  N-91-3331] 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 


telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  September  30, 1991. 

John  T.  Muiphy, 

Director,  Information  Policy  and  Managewent 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Performance  Funding  System; 
Formal  Review  Process  (FR-3024). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  information  is  used  by  Public 
Housing  Agencies  for  inclusion  in 
budget  submissions  which  are 
reviewed  and  approved  by  Field 
Offices  as  the  basis  for  obligating 
operating  subsidies.  This  information 
is  necessary  in  order  to  calculate  the 
eligibility  for  operating  subsidies 
under  the  Performance  Funding 
System  regulation,  as  amended  by  the 
Proposed  Rule. 

Form  Number  None. 

Respondents:  State  or  Local 
Government. 

Frequency  of  Submission:  On  Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
respoTfse 


Burden 
hours 


Information  collection.. 


3,472 


Total  Estimated  Burden  Hours:  3,472. 

Status:  New. 

Contact:  John  T.  Comerford,  HUD,  (202) 

708-1872.  Jennifer  Main,  OMB,  (202) 

395-6880. 

Dated:  September  30. 1991. 
|FR  Doc.  91-24892  Filed  10-15-91;  8:45  am| 
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[Docket  No.  N-91-3330] 

Notices  of  Submission  of  Proposed 
Information  Collections  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 


information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an  . 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 
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Dated:  October  7. 1991. 
|ohn  T.  Murphy, 

Director.  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

Proposal:  Borrower  Response  to  Title  I 
Collection  Letters. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: , 
This  collection  is  comprised  of  the 
initial  and  subsequent  demand  letters 
used  by  HUD  to  collect  monies  on 
delinquent  property  improvement  and 
manufactured  housing  loans  assigned 
to  the  Federal  Government  after  the 


lender  has  exhausted  its  collection 
effort  and  has  submitted  a  claim  to 
HUD  for  loan  reimbursement 

Form  Number:  HUD-9812- 1. 

Respondents:  Individuals  jr 
Households. 

Frequency  of  Submission:  On  Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
respor>se 


Burden 
hours 


Tide  I  CoSecton  Letters.. 


aeoo 


0.063 


216 


Total  Estimated  Burden  Hours:  216. 

Status:  Extension. 

Contact-  Anne  Barid-Bridges.  HUD,  (202) 

708-1102,  Jennifer  Main,  0MB,  [202) 

395-6880. 

Dated;  October  7. 1991. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Single  Family  Property 
Disposition;  Program  for  Sales  to 


Nonprofits  and  Government  Entities 
(FR-2835). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  Demonstration  Program 
facilitates  the  sale  of  HUD-acquired 
Single  Family  properties  to  private 
nonproHt  organizations  and 
governmental  entities  for  resale  to  low 
and  moderate  income  families  to  help 
stabilize  neighborhoods  and  to 


expand  affordable  homeownership 

opportunities  for  low  and  moderate 

income  families. 
Form  Number  None. 
Respondents:  Stale  or  Local 

Governments  and  Non-Protit 

Institutions. 
Frequency  of  Submission:  On  Occasion. 
Reporting  Burden: 


Numt>er  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Information  Collection . 


10 


SO 


500 


Total  Estimated  Burden  Hours:  500. 

Status:  Extension. 

Contact:  Marian  F.  Connell,  HUD,  (202) 

708-1832,  Jennifer  Main,  OMB,  (202) 

395-6880. 

Dated:  October  7. 1991. 
IFR  Doc  91-24893  Filed  10-15-91:  8:45  am] 

BtUJNO  COOC  4210-01-M 


[Docket  No.  N-91-3334I 

Notice  of  Submission  of  Proposed 
Information  CoHection  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMIMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 


Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  706-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 


respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  October  1, 1991. 

John  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed    . 
Information  Collection  to  OMB 

Proposal:  Previous  Participation 
Certificate  Joint  HUD  Form  2530/ 
USDA  Fanner's  Home  1944/37. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  information  collected  will  be 
used  to  evaluate  the  feasibility  of 
applications  for  multifamily  projects 

-   with  respect  to  previous  track  and 
experience  records  of  the  applicants 
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as  owners,  managers,  consultants,  and     Respondents:  Individuals  or  Households      Reporting  Burden: 
general  contractors.  and  Businesses  or  Other  For-Profit. 

Form  Number  HUD-2503  USDA 


Farmer's  Home  1944-37. 


Frequency  of  Submission:  On  Occasion. 


Number  of 
respondents 


Frequency 
Of  response 


Hours  per 
response 


Burden 
hours 


Information  Collection . 


9.250 


0.6197 


5.732 


Total  Estimated  Burden  Hours:  5,732. 

Status:  Revision. 

Contact:  Bruce  J.  Weichmann,  (202)  708- 

0582,  Jennifer  Main.  OMB.  (202)  395- 

6880. 

Dated;  October  1, 1991. 
|FR  Doc.  91-24889  Filed  10-15-91;  8:45  am] 

BILLING  CODE  4210-01-M 


[Docket  No.  N-91-3333] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Wendy  Swire.  OMB  Desk  Officer,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S,  Cristy,  Reports  Management 


Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated.  October  1, 1991. 

|ohn  T.  Murphy. 

Director.  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Computation  of  Payments  in 
Lieu  of  Taxes. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public  Housing  Agencies  (PHAs)  and 
Indian  Housing  Authorities  (IHAs)  use 
the  form  to  compute  the  payments  in 
lieu  of  taxes  they  make  to  local 
municipahties.  HUD  uses  the  forms  to 
ascertain  compliance  with  the 
requirements  of  Section  6(d)  of  the 
U.S.  Housing  Act  which  provides  for 
exemption  for  real  and  personal 
property  taxes. 

Form  Number:  HUD-52267. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission: 
Recordkeeping  and  Armually. 

Reporting  Burden: 


Numt)erof 
respondents 

X 

FrequefK:y 
of  response 

X 

Hours  per 
Response 

Burden 
hours 

HUD  Form  52267 

■ 

2.800 

1 

.4 

1  120 

Total  Estimated  Burden  Hours:  1,120. 

Status:  Reinstatement. 

Contact:  John  T.  Comeford,  HUD.  (202) 

708-1872,  Wendy  Swire,  OMB,  (202) 

395-6880. 

Dated:  October  1.1991. 
[PR  Doc.  91-24890  Filed  10-15-91;  8:45  am) 

BILUNG  CODE  42tO-01-M 


{Docket  No.  N-91-3332] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
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Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  70&-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  in*'nrmation  and  its 
proposed  use;  (4)  the  agency  form 


number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  September  29, 1991. 

|ohn  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Public  Housing  Mixed 
Income  New  Communities  Strategy 
(MINCS)  Demonstration  Project  (FR- 
3036). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  provided  by  the  applicant 
will  be  reviewed  by  HUD  and  evaluated 
against  rating  criteria  for  possible  grant 
funding.  HUD  will  review  and  determine 
the  feasibihty  and  effectiveness  of  the 
implementation  plan  to  conduct  the 
demonstration  program. 

Form  Number:  None. 
Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Semi- 
Annually  and  Annually. 
Reporting  Burden: 


Numtser  of 
respondents 


Frequency  of  Hours  per 

response  response 


Burden 
flours 


Secton  VII ... 

Section  XIII  (Annual  Report) 

Section  XIII  (Semiannual  Report).. 
Section  XV 


4 

1 

48 

192 

4 

1 

18 

84 

4 

2 

48 

192 

10 

1 

48 

480 

Total  Estimated  Burden  Hours:  928. 

Status:  New. 

Contact-  Paul  Fletcher.  HUD,  (202) 
708-^214,  Jennifer  Main,  OMB,  (202)  395- 
6880. 

Dated:  September  29. 1991. 
[FR  Doc.  91-24891  Filed  10-15-91;  8:45  am) 

BIUJNG  COOC  4210-01-M 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-91-3197;  FR-2915-N-02] 

Announcement  of  Funding  Awards 
Community  Development  Work  Study 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Announcement  of  fimding 
awards. 

summary:  The  purpose  of  this  notice  is 
to  notify  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Community  Development  Work  Study 
Program  (CDWSP).  The  announcement 
contains  the  names  and  addresses  of  the 


award  winners  and  the  amount  of  the 

awards. 

FOR  further  information  CONTACT: 

James  H.  Turk,  Technical  Assistance 
Division.  Office  of  Technical  Assistance. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  Telephone  (202) 
708-3176.  The  TDD  number  is  (202)  708- 
0564.  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  on  March  6, 1991  (56  FR 
9574),  the  public  was  informed  of  the 
availability  of  approximately  $3  million 
to  provide  assistance  to  economically 
disadvantaged  and  minority  students 
participating  in  work  study  programs. 
Section  107(c)  of  the  Housing  and 
Community  Development  Act  of  1974,  as 
amended,  authorizes  the  CDWSP.  Under 
this  section,  HUD  is  authorized  to 
provide  grants  to  institutions  of  higher 
education,  either  directly  or  through 
area-wide  planning  organizations  or 
States,  for  the  purpose  of  providing 
assistance  to  economically 
disadvantaged  and  minority  students 
who  participate  in  community 
development  work  study  programs  and 
are  enrolled  in  full-time  graduate  or 
undergraduate  programs  in  community 
or  economic  development,  community 
planning,  or  community  management. 


HUD  awarded  up  to  $3  million  from  the 
FY  1991  appropriaticms,  and  up  to  $3 
million  from  the  FY  1992  appropriations, 
if  the  latter  amount  is  made  available. 
The  purpose  of  inviting  applications  for 
FY  1992  was  to  permit  advance 
planning,  by  prospective  applicants 
wishing  to  organize  Work  Study 
Programs.  A  total  of  $3,407,530  is 
available  from  FY  1991  appropriations 
and  recaptures  to  fund  work  study 
programs  to  be  carried  out  from 
September  1991  to  September  1993. 
Applications  were  accepted  for  grants  to 
fund  work  study  programs  to  be  carried 
out  from  September  1992  to  September 
1994.  However,  approvals  for  such 
applications  may  not  be  made  or 
announced  until  FY  1992  appropriations 
are  available.  A  separate  announcement 
of  successful  FY  1992  applicants  will  be 
made  after  those  funds  become 
available.  A  total  of  54  applications 
were  received,  and  15  were  selected  for 
FY  1991. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235. 
approved  December  15, 1989),  the 
Department  is  publishing  the  CDWSP 
winners  as  follows: 
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Cof.iMUNJTY  Development  Work  Study  Program  List  of  Winners  for  Fiscal  Year  1991 

[Grantees  School  Veers  1981-93] 


No. 
students 
funded 


AfPount 
funded  (S) 


Region  I: 

1.  New  Hsmpehire  College— Mr.  Mtchael  SwacK,  Community  Economic  Development  Program,  2500  N.  River  Road,  Manchester,  NJ 
03104.  Telephone:  (603)668-2211 „ _ _. _ _ _ _ 

Region  nt 

2.  Camagie  Mellon  Untversity— Dr.  Harold  Miller.  School  of  Urt)an  and  PxMk  Affairs,  5000  Fortses  Avenue,  Pittsburgh.  PA  15213, 
Telephone:  (412)  268-3e41 

3.  Universi^  of  Baltimore— Dr.  Lawrence  Downey.  Department  of  Government  and  Public  Administration,  1420  North  Charles  Street 
Baltimore,  MO  21 202,  Telephone:  (301 )  625-31 72 _ 

4.  Morgan  State  University— Dr.  Elva  Tillman.  Institute  for  Urban  Research,  Soldiers'  Armory,  room  204,  Baltimore,  MD  21239, 
Telephone:  (301)  314-3004  _ _ „ _..._ 

Region  IV: 

5.  Jackson  State  University— Dr.  Curtina  Moreland-Young,  Public  Policy  S  Adtninistration  rtogram.  3825  Ridgewood  Road,  P.O.  Box 
18.  Jackson,  MS  39217,  Telephone:  (601)  982-6277 _ „ _ 

6.  Eastern  KerUucky  University— Dr.  Terry  Busson.  Lancaster  Avenue,  Richmond.  KY  40475,  Tetephorw:  (606)  622-1019 

7.  Clemson  University— Dr.  Herb  Norman,  College  of  Architecture,  Lee  Hall.  Clemson,  SC  29634,  Telephone;  (803  656-3926 

8.  Triangle  COG— Ms.  Patncia  White,  Triangle  Council  of  Governments,  Research  Triangle  Park,  Durham,  NC  27709,  Telephone:  (919) 


549-0551 . 


University  of  l>torth  Carolina 

North  Carolina  Slate . — 

'North  Caroliiw  Central _ - 

9.  Alabama  A&M  University— Ms.  Constance  W.  Jordan,  Interim  Chairperson,  Community  Piannino  and  Urban  Studies,  Huntsvllle,  AL 
35762,  Tetephone:  (205)851-5425 

Region  V: 

10.  University  of  Wisconsin— Green  Bay— Mr.  Ray  Hutchinson.  Center  tor  Public  Affairs,  2420  Nicolet  Dnve,  Green  Bay,  Wt  54311, 
Telephone:  (414)465-2355 -..— - _ „.. 

11.  University  of  Illinois  at  Chicago— Dr.  Charles  Ortebeke.  School  of  Urban  Ranning  and  Policy.  P.O.  Box  4348,  Chicago,  IL  60680, 
Telephone:  (312)996-2166 

12.  Mankalo  State  University— Mr.  Robert  Barrett,  Urban  and  Regional  Studies  Institut*.  Blue  Earth  County,  Mankato,  MN  56002. 
Telephon*  (507)  389-1714 _ - ..._ - „_ 

Region  Vt 

13.  North  Central  Texas  (XXi— Mr.  William  J.  Pitstick,  Executive  Director,  P.O.  Drawer  COG,  Ariington.  TX  76005,  Telephone:  (817) 


640-3300. 


University  of  North  Texas 

University  of  Texas  at  Arlington - - — -•-." - - — - 

14.  lovra  State  University— Dr.  Duane  Shinn,  Department  of  Community  &  Regional  Planning,  126  College  of  Design.  Ames,  lA  SQOtt. 
Telephone  (515)  294-8959 -..- - 

Region  X: 

15.  Eastern  Washington  University— Mr.  Steven  IMeumiller,  Mail  Stop  50-Urban  and  Regional  Planning,  Spokane  County,  INA,  Cheney. 
WA  99004,  Telephone  (509)  36»-«567 - 


Total.. 


10 


5 

10 

a 


127 


290.200 


to 

300,000 

8 

233.912 

10 

300.000 

10 

3 

10 

281.400 

82.200 

241.880 

22 

e 

6 
10 

592.131 

48.000 

103.600 
291.600 
230.948 

196.140 

156,150 
59.369 


3.407.530 


Dated:  October  8, 1991. 
S.  Anna  Kondratas, 

Assistant  Secretary  for  Community  Planning 

and  Development. 

(FR  Doc.  91-24816  Filed  10-15-91:  8:45  am] 

BILUNG  COOe  42tO-29-H 


Office  of  the  Assistant  Secretary  for 
Housing-Federat  Housing 
Commissioner 

[Docket  Na  N-91-3102:  FR-2S35-N-04) 

Single  Family  Property  Disposition; 
Demonstration  Program  for  Sale  of 
Properties  to  Nonprofits  and 
Governmentai  Entities 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice  of  extension  of 
demonstration. 

summary:  This  notice  announces  the 
extension  of  the  deadline  for  acquiring 
properties  under  approved  proposals  to 


September  30, 1992  (or  until  the 
authorized  cap  of  1,500  properties  has 
been  reached,  whichever  occurs  first). 
The  Notice  also  announces  a  second 
period,  from  October  16, 1991,  to 
December  31, 1991,  for  the  submission  of 
new  proposals  from  private  nonprofit 
organizations  and  governmental  entities 
to  purchase  HUD-acquired  single  family 
properties  for  resale  to  low-  and 
moderate-income  families.  These  sales 
are  being  conducted  through  a 
demonstration  program,  announced  on 
November  2a  1990  (55  FR  49490).  to  test 
the  cost-effectiveness  of  an  alternative 
way  of  reducing  the  inventory  of  HUD- 
acquired  properties  consistent  with  the 
need  to  help  preserve  neighborhoods 
and  expand  affordable  bomeownership 
opportunities. 

DATES:  The  deadline  for  acquiring 
properties  is  September  30, 1992,  and  the 
deadline  for  receipt  of  new  proposals  is 
December  31, 1991. 
FOR  MORE  INfORMATtON  CONTACT: 
Marion  F.  ConnelU  Single  Family 


Property  Disposition  Division,  room 
9170,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  (202)  706-1832 
or,  for  hearing  and  speech-impaired, 
(202)  70&-4594.  (These  are  not  toll-free    ■ 
numbers.) 

SUPPLEMENTARY  INFORMATION:  In  a 

Notice  published  on  November  28, 1990 
(55  FR  49490),  HUD  announced  a 
demonstration  program  to  explore  a 
method  of  reducing  the  inventory  of 
HUD-acquired  single  family  properties, 
while  stabilizing,  preserving,  and 
improving  neighborhoods  and  providing 
a  source  of  affordable  homeownership 
opportunities  for  low-  and  moderate- 
income  owner-occupants.  (Public 
comment  on  the  demonstration  had 
been  solicited  in  a  previous  Notice 
published  on  August  9, 1990  (55  FR 
32562).)  The  November  28, 1990  Notice 
invited  proposals  from  private  nonprofit 
organizations  and  governmental  entities 
for  the  purchase  of  properties,  on  an  all- 
cash  basis,  for  rehabiUtation  and 
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ultimate  resale  fo  low-  and  moderate- 
income  families. 

The  demonstration  is  limited  to  1.500 
vacant  single  family  properties 
nationwide,  located  in  neighborhoods 
with  significant  concentrations  of  HUD- 
acquired  properties  and  other 
characteristics  described  in  the 
November  28, 1990  Notice.  Purchasers 
are  required  to  buy  a  minimum  of  five 
properties  to  obtain  the  significantly 
discounted  purchase  prices. 

The  November  28, 1990  Notice 
announced  that  HUD  field  offices  would 
accept  proposals  until  May  29. 1991,  and 
that  approved  applicants  could  continue 
to  acquire  properties  in  their  approved 
demonstration  neighborhood  for  one 
year  from  the  date  of  publication  of  the 
Notice.  After  receiving  several  requests 
from  its  regional  and  field  offices  to 
extend  the  deadline  for  proposals  in 
order  to  complete  outreach  efforts  and 
to  give  the  demonstration  a  more 
adequate  test,  HUD  published  a  Federal 
Register  Notice  on  April  12, 1991  (56  FR 
14946)  extending  the  deadline  for 
proposals  to  July  31, 1991.  No  extension 
for  acquiring  properties  was  included  in 
the  April  12, 1991  Notice. 

Several  program  participants  have 
recently  requested  that  the  date  for 
acquiring  properties  under  the 
demonstration  be  extended.  Because 
there  has  been  significant  interest  in  the 
demonstration — approximately  900 
properties  are  currently  reserved  for  39 
applicants — and  because  the  cap  of 
1.500  properties  has  not  been  met,  HUD 
is  extending  the  deadline  to  September 
30. 1992  (or  until  the  1,500  cap  has  been 
reached,  whichever  occurs  first)  for 
acquiring  properties  by  approved 
participants. 

Approved  participants  will  not  be 
required  to  submit  another  application 
to  continue  acquiring  properties  as  long 
as  their  neighborhoods  remain  the  same 
and  the  number  of  properties  to  be 
purchased  is  within  the  limit  previously 
approved  for  their  project.  If  an 
approved  participant  wishes  to  expand 
its  demonstration  area,  or  to  acquire 
more  properties  than  the  number 
originally  approved,  the  participant  must 
request,  in  writing,  approval  from  the 
Area  Manager  or  Regional  Director  of 
Housing  in  the  appropriate  HUD  office. 
The  request  must  demonstrate 
continuing  capacity  to  acquire, 
rehabilitate,  and  resell  properties  in  a 
timely  manner  within  the  requirements 
of  the  demonstration  as  announced  in 
the  November  28, 1990  Notice.  A  request 
to  amend  a  current  proposal  must  also 
include  a  brief  status  report  on  the 
implementation  and  progress  of  the 
participant's  project  as  previously 
approved. 


In  addition  to  extending  the  deadline 
for  acquiring  properties  by  approved 
participants,  HUD  is  announcing  a 
second  application  period  for  proposals 
from  new  applicants  to  be  submitted  to 
HUD  field  offices.  This  application 
period  commences  on  October  16, 1991, 
and  will  conclude  on  December  31, 1991. 
Interested  organizations  should  refer  to 
the  November  28, 1990  Notice  for 
demonstration  requirements  or  consult 
the  appropriate  HUD  field  office. 

Other  Matters 

The  collection  of  information 
requirements  for  the  proposal  to  be 
submitted  for  the  demonstration  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  2502-0444. 
Collection  of  information  requirements 
for  data  on  the  ultimate  owner- 
occupants  of  properties  and 
rehabilitation  costs  were  approved  and 
assigned  OMB  control  numbers  2502- 
0059  and  2502-0111. 

Findings  made  by  the  Department 
under  the  National  Environmental  Policy 
Act  of  1969  and  under  Executive  Orders 
12606  (The  Family)  and  12612 
(Federalism)  were  announced  in  the 
November  28, 1990  Notice  and  are 
unchanged  by  this  extension. 

Dated:  October  8, 1991. 
Arthur ).  Hill. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
|FR  Doc.  91-24888  Filed  10-15-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-010-02-4333-121 

Resource  Management  Plans;  Cody 
Resource  Area,  WY 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent  to  examine 
rivers  and  streams  on  BLM- 
Administered  Lands  in  the  Cody 
Resource  Area  of  Wyoming  and  to 
determine  if  any  are  eligible  for 
inclusion  in  the  National  Wild  and 
Scenic  River  System  as  well  as  to 
provide  for  any  needed  modification 
(e.g.,  maintenance  or  amendment)  of  the 
Cody  Resource  Management  Plan 
(RMP). 

summary:  The  Worland  District,  Cody 
Resource  Area  of  the  Bureau  of  Land 
Management  (BLM)  is  initiating  an 
examination  of  rivers  and  streams  ' 
pursuant  to  provisions  of  the  Wild  and 


Scenic  Rivers  Act  of  1968  (WSRA).  The 
required  examination  will  include  a 
separate  inventory  and  study  pcocess 
utilizing  information  in  the  Cody  RMP. 
The  Cody  RMP  will  be  modified,  as 
necessary.  The  public  will  be  invited  to 
participate  in  the  study  process. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  parties  may  obtain  further 
information  or  request  to  be  placed  on 
the  Cody  mailing  list  by  contacting 
Duane  Whitmer,  Area  Manager  or  Bob 
Dieli,  Outdoor  Recreation  Planner,  Cody 
Resource  Area,  P.O.  Box  518. 1714 
Stampede  Avenue.  Cody.  Wyoming 
82414.  Telephone:  (307)  587-2216. 

SUPPLEMENTARY  INFORMATION:  The 

Cody  Resource  Area  includes  about  1.1 
million  acres  of  public  land  and  1.5 
million  acres  of  Federal  mineral  estate 
administered  by  the  BLM  in  Park  and 
Big  Horn  counties,  Wyoming.  The  Cody 
RMP  was  approved  by  the  BLM 
Wyoming  State  Director  on  November  8. 
1990.  The  record  of  Decision  for  the 
Cody  RMP/EIS  states  (page  3). 
"Examination  of  rivers  pursuant  to 
provisions  of  the  Wild  and  Scenic  Rivers 
Act  has  not  been  completed  for  the 
Cody  Resource  Area.  The  required 
reviews  will  be  conducted  as  part  of  a 
separate  study  using  the  planning 
process  and  the  Cody  RMP  will  be 
amended  as  necessary  to  accommodate 
the  results.  Until  those  reviews  are 
completed,  no  uses  will  be  permitted 
which  could  impair  the  presence  of  any 
outstandingly  remarkable  values  along 
river  corridors  or  otherwise  effect  the 
eligibility  of  any  river  for  possible 
inclusion  in  the  National  Wild  and 
Scenic  River  System." 

The  analysis  in  the  impending  review 
and  the  supporting  Cody  RMP  will 
identify  and  evaluate  river  segments 
within  the  planning  area  in  order  to 
determine  their  potential  for  inclusion  in 
the  National  Wild  and  Scenic  Rivers 
System  per  section  5(d)  of  the  WSRA. 
The  study,  which  will  begin  during  the 
1992  fiscal  year,  will  follow  a  three-step 
assessment:  (1)  Determination  of 
eligibility.  (2)  determination  of  tentative 
classification  of  rivers  found  to  be 
eligible,  and  (3)  determination  of 
suitability  for  inclusion.  The  public, 
other  Federal  agencies,  and  State  and 
local  governments  are  invited  to  identify 
additional  information  and  concerns 
that  should  be  addressed  in  this  review 
process  and  comment  on  the  river/ 
stream  segment  determinations  made  by 
the  BLM  staff. 

The  public  will  have  the  opportunity 
to  participate  throughout  the  WSRA 
review/study  effort.  Notice  of  public 
participation  opportunities  will  be 


Federal  Regbter  /  Vol.  56.  No.  200  /  Wednesday.  October  16.  1991  /  Notices  51915 


announced  in  the  Fedeial  Register  and 
the  local  news  media  and  by  mailings 
sent  to  interested  parties. 

Dated  October  S.  1991. 
F.  Wilfiam  Eikenbeny, 
Associate  State  Director. 
[PR  Doc.  91-24837  Filed  10-15-91;  8:45  am) 
BiLUNO  coot  4ai»-xa-« 


[WY-010-02-4410-10I 

Resource  Management  Plans;  Grass 
Creek  Resource  Area,  WY 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

resource  management  plan,  request  for 

information  for  scoping  process,  and  call 

for  coal  resource  information. 

summary:  The  Bureau  of  Land 
Management  (BLM),  Worland  District, 
invites  the  public  to  provide  information 
on  BLM  administered  public  lands  and 
resources  in  the  Grass  Creek  Resource 
Area;  to  identify  concerns  to  be 
addressed  in  the  Grass  Creek  Resource 
Management  Plan  (RMP):  and  to 
comment  on  preliminary  concerns 
identified  by  the  BLM  staff.  As  required 
in  43  CFR  3420.1-2,  this  notice  is  also  the 
specific  call  for  coal  resource 
information  and  identification  of  areas 
where  there  is  an  interest  in  future 
leasing  and  development  of  Federal 
coal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  parties  may  obtain  further 
information,  or  request  to  be  placed  on 
the  resource  area  mailing  list,  by 
contacting  Bob  Ross,  RMP  Team  Leader 
or  Joe  Vessels,  Area  Manager,  Grass 
Creek  Resource  Area,  P.O.  Box  119. 101 
South  23rd  Street,  Worland,  Wyoming 
82401  Telephone:  (307)  347-9871. 
SUPPLEMENTARY  INFORMATION:  The 

Crass  Creek  Resource  Area  includes 
about  1  million  acres  of  public  land  and 
about  12  million  acres  of  Federal 
mineral  estate  administered  by  BLM  in 
Park,  Big  Horn,  Hot  Springs,  and 
Washakie  counties,  Wyoming. 

The  Grass  Creek  RMP  is  in  the 
preplanning  stage.  Preplanning  activities 
include:  identifying  preliminary  plan 
alternatives,  developing  a  schedule  for 
plan  preparation,  and  establishing 
public  participation  activities. 

The  following  preliminary  issues  may 
be  addressed  in  the  RMP:  (1) 
Management  of  vegetative  resources  for 
both  consumptive  (grazing,  timber 
harvesting,  etc.)  and  nonconsumptive 
uses  (watershed  protection, 
maintenance  of  cower  for  wildHfe,  etc.); 
(2)  special  management  actions  to 
protect  environmentally  sensitive  areas 


or  unique  resource  values;  and  |3]  the 
need  to  keep  some  resources  or  resource 
values  accessible  for  use  (including 
recreational  use  and  mineral 
development);  and  (4)  the  need  to 
protect  other  resources  or  values,  such 
as  important  wildlife  habitat,  from  too 
much  access  or  from  access  at 
inappropriate  times.  A  summary  of  the 
basic  problems  and  concerns  for  these 
preliminary  issues  is  available  for 
review  at  the  Worland  District  Office. 
The  public,  including  other  Federal 
agencies  and  State  and  local 
governments,  is  invited  to  identify 
additional  problenna.  concerns,  and 
management  opportunities  that  should 
be  addressed  in  the  planning  process 
and  to  comment  on  those  identified  by 
the  BLM  staff. 

The  BLM  is  also  requesting  resource 
data  and  information  that  will  be  used 
to  further  define  issues,  update  the 
inventory  base  or  to  identify  inventory 
needs,  help  develop  planning 
alternatives,  and  analyze  environmental 
consequences.  Due  to  Federal  budget 
constraints,  the  BLM  will  conduct  very 
little,  if  any,  inventory  work.  Thus, 
development  of  the  RMP  must  rely  upon 
existing,  available  resource  information 
and  data. 

Pursuant  to  43  CFR  342ai-2,  this 
notice  is  a  formal  request  for  coal 
resource  information  and  identification 
of  any  substantiated  interest  in  future 
leasing  and  development  of  Federal  coal 
in  the  Grass  Creek  Resource  Area. 
Specifically,  information  on  the  location, 
quality,  and  quantity  of  Federal  coal 
with  development  potential  and  on 
surface  resource  values  related  to  the 
twenty  coal  unsuitabdity  criteria 
described  in  43  CFR  3461.1  is  requested 
and  will  be  used  to  conduct  any 
necessary  coal  screening  (43  CFR 
3420.1-4)  during  the  plaiming  process. 
The  BLM  has  limited  coal  resource  data 
for  the  planning  area  and  will  be  unable 
to  conduct  further  inventories.  Parties 
interested  in  Federal  coal  leasing  and 
development  will  be  expected  to  provide 
coal  and  other  resources  data  for  their 
areas  of  interest.  Information  concerning 
areas  of  leasing  interest,  coal  resource 
data  and  other  resource  information 
related  to  unsuitability  criteria  must  be 
submitted  to  the  Worland  District 
Office,  at  the  address  above,  by  January 
15, 1992. 

Federal  coal  leasing  hi  the  planning 
area  outside  designated  coal  production 
regions  may  be  considered  apart  from 
the  competitive  leasing  process  set  out 
in  43  CFR  3420.3  Uirough  3420-5.2.  Since 
the  Grass  Creek  Resource  Area  is  not 
within  a  coal  production  region,  any 
Federal  coal  leasing  will  be  considered 
on  a  case-by-case  basis,  caUed  "Leasing 


on  Application,"  under  the  appropriate 
provisions  of  43  CFR  3425  and  43  CFR 
3420.1-4  through  342ai-a.  Note  that  the 
sale  and  issuance  of  Federal  coal  leases 
under  these  provisions  is  still  done 
through  a  competitive  bidding  process. 
Identification  at  this  time  of  definite 
interests  in  future  Federal  coal  leasing, 
substantiated  with  adequate  coal  and 
other  resource  data,  will  allow  these 
interests  to  be  considered  in  the 
planning  process.  In  this  way, 
unnecessary  administrative  delays  or 
revisions  in  the  plan  may  be  avoided,  if 
coal  lease  applications  are  submitted  in 
the  future. 

Public  participation  activities  will  be 
initiated  with  an  open  house  to  be  held 
at  the  Worland  District  Office  on 
October  29  and  30, 1991,  between  the 
hours  of  1  p.m.  to  8  p.m.  The  public  will 
have  opportunities  to  participate 
throughout  the  planning  process, 
including  input  and  comment  on  issues 
and  planning  criteria  and  on  the  draft 
and  final  resource  management  plan  and 
EIS.  Notice  of  public  participation 
activities  will  be  given  through  Federal 
Register  notices,  local  media,  and 
mailings  to  parties  included  on  the 
Grass  Creek  Resource  Area  mailing  list. 

Dated:  October  9. 1991. 
F.  William  Eikenbetry, 
Associate  State  Director. 
|FR  Doc.  91-24838  Filed  10-15-91;  8:45  amj 

BILUNO  COOe  43tO-2a-M 


ICA-940-^214-10;  CACA  28927) 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  United  States 
Department  of  the  Navy  has  filed  an 
application  to  withdraw  135,198  acres  of 
public  lands  for  the  southern  portion  of 
the  Chocolate  Mountains  Aerial 
Gunnery  Range  near  Niland.  California. 
The  United  States  Department  of  the 
Navy  has  requested  a  temporary 
withdrawal  in  aid  of  legislation.  The 
withdrawal  is  requested  for  a  period  of  5 
years  pending  Congressional  action. 
This  notice  closes  the  lands  for  up  to  2 
years  from  surface  entry  and  nuning.  A 
Notice  published  in  the  Federal  Register. 
56  FR  47485,  September  19, 1991.  as 
corrected,  will  open  the  land  to  mineral 
leasing  at  10  a.m.  on  October  20, 1991. 

DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
'anuary  14, 1992. 


51916  Federal  Register  /  Vol.  56.  No.  200  /  Wednesday.  October  16.  1991  /  Notices 


ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director.  BLM.  2800  Cottage  Way, 
room  E-2845.  Sacramento.  California 
95825. 

FOR  FURTHER  INFORMATION  CONTACT 
Viola  Andrade,  BLM  California  State 
Office.  916-978-4820. 
SUPPl£MENTARY  INFORMATION:  On 

October  2. 1991.  the  United  States 
Department  of  the  Navy  filed  an 
application  to  withdraw  the  following 
described  public  lands  from  settlement, 
sale,  location  or  entry  under  the  public 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights: 

San  Beraardino  Meridian 

T.  9  S.,  R.  16  E., 

Sec.  14.  SWy4NEV4, NWV4.  and  SMj; 

Sees.  22.  24.  and  26: 

Sec.  28.  EV4  and  EV^W'/ii: 

Sec.  34. 
T.  9  S..  R.  17  E. 

Sec.  20.  S'/^NWy4SWy4.  SWV4SWV4. 
WV4SEV4SWV4.  and  SEV4SEV4SWy4: 

Sec.  26: 

Sec.  28.  NEy4NEV4.  SM8NEV4.  and  SMj; 

Sees.  30.  32.  and  34. 
T.  10  S..  R.  15  E.. 

Sec.  22.  SEV4: 

Sees.  24  and  26; 

Sec.  28.  E  Ms  and  SWV*; 

Sec.  34. 
T.  10  S..  R.  16  E.. 

56cs>  2  fliiQ  4* 

Sec.  a  NEy4.  EV4NWy4.  SWy4NWy4.  and 

syi: 

Sees.  10. 12, 14. 18.  20.  22.  and  24: 

Sec.  25.  S'/sSWy4  and  SWy4SEV4: 
T.  10  S..  R.  16  E.. 

Sees.  26,  28,  30.  32.  and  34. 
T.  10  S..  R.  17  E.. 

Sees.  2.  4.  6.  8, 10. 12. 14. 18.  20.  22.  24,  26. 
28.  30.  32.  and  34. 
T.  10  S..  R.  18  E.. 

Sees.  6,  &  18.  20.  22.  26.  2a  30.  32.  and  34. 
T.  10  S..  R.  19  E.. 

Sec.  32. 
T.  11  S..  R.  15  E.. 

Sees.  2  and  12. 
T.  11  S..  R.  16  E., 

Sees.  2,  4.  6.  8. 10. 12, 14.  la  20.  22,  24,  26. 
2a  and  34. 
T.  11  S..  R.  17  E., 

Sees.  2,  4,  6.  a  10. 12, 14. 18.  20.  22.  24.  2a 
2a  30.  32.  and  34. 
T.  11  S.,  R.  18  E., 

Sees.  2,  4.  6.  a  10. 12. 14.  la  20.  22.  24.  26, 
28.  30.  32.  and  34. 
T.  11  S..  R.  19  E.. 

Sees.  4.  a  a  10. 14,  la  20,  22,  2a  28,  30,  32. 
and  34. 
T.  12  S.,  R.  16  E., 

Sees.  2  and  12. 
T.  12  S.,  R.  17  E., 

Sees.  2.  4,  a  a  10, 12. 13,  and  14: 

Sec.15,  Sl^: 
T.  12  S.,  R.  17  E.. 

See.  17,  SMi: 

Sees.  18,  20.  21.  2Z  23.  24.  25.  2a  27.  28.  and 
35. 
T.  12  S..  R.  18  E.. 

Sees.  2, 4,  a  a  10, 12. 13. 14. 15,  and  17: 


Sees.  18  to  35.  inclusive. 
T.  12  S..  R.  19  E.. 

Sees.  2,  4,  a  a  and  10: 

See.  15.  S'/i: 

Sec.  17,  SV4; 

Sees.  18  to  22,  inclusive: 

Sees.  27  to  34,  inclusive. 
T.  13  S..  R.  18  E., 

Sees.  1  to  a  inclusive: 

Sec.  a  EV4: 

Sees.  9, 10,  and  11. 
T.  13  S..  R.  19  E., 

Sec.  5,  lots  1  lo  10.  inclusive; 

Sec.  6.  lots  1  to  10  inclusive. 

The  areas  described  aggregate  135,198 
acres  in  Imperial  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
California  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300, 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  No  temporary  uses  will  be 
permitted  during  this  segregative  period. 

Dated:  October  9, 1991. 
Nancy  ].  Alex, 

Chief,  Lands  Section. 

|FR  Doc.  91-24830  Filed  10-15-91;  8:45  amj 

BILLING  CO0£  4310-40-M 


Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.) 
Applicant:  Chicago  Zoological  Park, 
Brookfield,  IL.  PRT-762127. 


The  applicant  requests  a  permit  to 
import  2  male  and  2  female  captivp-V^om 
Leadbeater's  possums  [Gymnobelideus 
leadbeateri)  from  the  Royal  Melbourne 
Zoological  Gardens,  Parkville,  Victoria. 
Australia,  for  breeding  and  display 
purposes. 

Applicant:  Ringling  Bros.-Bamum  &  Bailey, 
Combined  Shows.  Inc..  Vienna.  VA.  PRT- 
761570. 

The  applicant  requests  a  permit  to 
export  one  female  captive-bred  tiger 
(Panthera  tigris)  to  Okayama,  Japan, 
This  animal  is  owned  by  Clubb 
Chipperfield,  United  Kingdom,  and  will 
perform  with  the  Kinoshita  Circus 
Limited  in  Japan.  During  circus 
performances,  the  public  will  be 
provided  with  written  information 
regarding  the  species'  ecological  roles 
and  conservation  needs. 

Applicant:  James  A.  Fry.  Arcadia,  CA.  PRT- 
737601. 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  one  male  bontebok  [Damaliscus 
dorcas  dorcas],  culled  from  the  captive- 
herd  maintained  by  Mr.  T.P.  Erasmus, 
"Mariendal",  Kroostad  0350.  Orange 
Free  State,  Republic  of  South  Africa,  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104);     . 
FAX:  (703/358-2281). 

Dated:  October  10. 1991. 

R.K.  Robinson,  Chief, 

Branch  of  Permits,  Office  of  Management 
Authority. 

|FR  Doc.  91-24854  Filed  10-15-91:  8:45  amJ 

BILUNG  CODE  «310-5»-« 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
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the  National  Register  were  received  by 
the  National  Park  Service  before 
October  1, 1991.  Pursuant  to  §  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  October  31. 1991. 

Carol  D.  SbuU, 

Chief  of  Registration.  National  Register. 

Colorado 

Rio  Grande  County 

Monte  Vista  Downtown  Historic  District,  Jot. 
of  First  Ave.  and  Washington  St..  Monte 
Vista,  01001612 

South  Dakota 

Butte  County 

Small,  Charles  and  Eleanor,  House.  825  Fifth 
Ave..  Belle  Fourche,  91001617 

Lawrence  County 

Evans,  Robert  H.  House.  258  Evans  Ln., 

Spearfish.  91001621 
Homestake  Workers  House.  830  State  St.. 

Spearfish.  91001620 
Quillian.  Thomas,  House.  W.  Center  St.,  St. 

Onge,  91001618 
Woodmen  Hall,  Jet.  of  Center  and  Second 

Sfs.,  St.  Onge.  91001619 

Marshall  County 

First  Presbyterian  Church  of  Longford.  Jet.  of 
Main  and  Findley  Sts..  Langford.  91001616 

Texas 

Wharton  County 

Wharton  County  Courthouse  Historic 
Commercial  District,  Roughly  bounded  by 
the  alley  N  of  Milam  St.,  Rusk  St.,  Elm  St. 
and  Richmond  St.,  Wharton,  91001624 

Vermont 

Addison  County 

Middlebury  Gorge  Concrete  Arch  Bridge 
(Metal  Trvss,  Masonry,  and  Concrete 
Bridges  In  Vermont  MPS).  Vermont  125 
over  the  Middlebury  R.,  Middlebury, 
91001604 

Chittenden  County 

Redstone  Historic  District,  S.  Prospect  St.. 
Burlington.  91001614 

Essex  County 

Bloomfield—Nulhegan  River  Route  102 
Bridge  (Metal  Truss,  Masonry,  and 
Concrete  Bridges  in  Vermont  MPS),  VT 102 
over  the  Nulhgan  R.,  Bloomfield,  91001605 

Lamoille  County 

feffersonville  Bridge  (Metal  Truss,  Masonry, 
and  Concrete  Bridges  in  Vermont  MPS), 
VT  108  over  the  Lamoille  R.,  Cambridge, 
91001606 

Lamoille  RJver  Route  15-A  Bridge  (Metal 
Truss,  Masonry,  and  Concrete  Bridges  in 
Vermont  MPS),  VT  15-A  over  the  Lamoille 
R.,  Morristown,  91001607 


Rutland  County 

Cold  River  Bridge  (Metal  Truss,  Masonry, 
and  Concrete  Bridges  in  Vermont  MPS), 
VT  7B  over  the  Cold  R.,  Clarendon, 
91001608 

Marble  Bridge,  (Metal  Truss,  Masonry,  and 
Concrete  Bridges  in  Vermont  MPS).  Main 
St.  over  Otter  Cr,  Proctor,  91001609 

Washington  County 

Middlesex — Winooski  River  Bridge  (Metal 
Truss.  Masonry,  and  Concrete  Bridges  in 
Vermont  MPS)  US  2  over  the  Winooski  R., 
Middlesex,  91001610 

Windham  County 

Oak  Hill  Cemetery  Chapel.  Off  Pleasant  St., 

Bellows  Falls,  91001613 
Williams  River  Route  5  Bridge  (Metal  Truss, 

Masonry,  and  Concrete  Bridges  in  Vermont 

MPS),  US  5  over  the  Williams  R., 

Rockingham,  91001603 

Windsor  County 

NAMCO  Block.\—\7  Union  St.,  Windsor, 

91001615 
Stockbridge  Four  Corners  Bridge  (Metal 

Truss,  Masonry,  and  Concrete  Bridges  in 

Vermont  MPS)  VT  100  over  the  White  R., 

Stockbridge,  91001011 

|FR  Doc.  91-24818  Filed  10-15-91;  8:45  am] 

BILUNQ  CODE  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  th«  National 
Cooperative  Research  Act  of  i^^A 
Fuel  Cell  Commercialization  Group 

Notice  is  hereby  given  that,  on 
September  20, 1991,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301.  et 
seq.  ("the  Act"),  the  Fuel  Cell 
Commercialization  Group  ("FCCG") 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of 
thirteen  members  to  the  FCCG.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Specifically,  the  FCCG 
advised  that  Central  &  South  West 
Services.  City  of  Pasadena,  City  of 
Tallahassee,  City  of  Vernon,  Florida 
Municipal  Power  Agency,  Lower 
Colorado  River  Authority. 
Massachusetts  Municipal  Wholesale 
Electric  Company.  New  York  Power 
Authority,  Ontario  Hydro  Design  & 
Development,  Public  Service  Electric  & 
Gas  Company.  Southern  California 
Edison.  Southern  California  Gas.  and 
TransAlta  Utilities  Corporation  have 
become  members  to  the  FCCG. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  FCCG.  Membership  in  the 
FCCG  remains  open,  and  the  members 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  September  21, 1990,  the  FCCG 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  October  25. 1990  (55  FR 
43050). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(PR  Doc.  91-24849  Filed  10-15-91;  8:45  am| 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-25,957  B«k)rt,  Wl;  TA-W-25,958 
Soutti  Belott,  IL;  TA-W-25,958A  Rockton, 
IL] 

Betolt  Corporation;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the  . 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  5, 1991,  applicable  to  all 
workers  of  Beloit  Corporation  in  Beloit. 
Wisconsin  and  South  Beloit,  Illinois.  The 
Notice  was  published  in  the  Federal 
Register  on  September  25, 1991  (56  FR 
48586). 

New  information  from  the  company 
shows  that  the  sales,  production  and 
employment  data  for  the  Rockton, 
Illinois  plant  of  Beloit  Corporation  was 
included  in  the  data  collection 
information  submitted  earlier  by  the 
company. 

Operations  at  Rockton  are  the  same 
as  those  at  the  Beloit,  Wisconsin  plant 
and  are  for  the  same  customers. 
Company  imports  of  paper  making 
machinery  increased  in  1990  compared 
to  1989  and  Beloit  Corporation  increased 
its  reliance  on  imported  paper  making 
machinery  in  the  first  quarter  of  1991 
compared  to  the  same  period  in  1990 
from  an  off-shore  a^iliate.  Therefore, 
the  certification  is  amended  by  including 
workers  at  the  Rockton,  Illinois  facility 
of  the  Beloit  Corporation. 

The  amended  notice  applicable  to 
TA-W-25,958  is  hereby  issued  as 
follows: 
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All  workers  of  Beloit  Corporation  in  Beloit. 
Wisconsin.  South  Beloit  Illinois  and  Rockton. 
Illinois  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
10, 1990  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  7th  day  of 
October.  1991. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  91-24856  Filed  10-15-91:  8:45  am) 

BtUJMG  CODE  4S10-30-« 


(TA-W-26,423] 

Weldotron  Corp.;  Piscataway,  NJ; 
Public  Hearing 

Pursuant  to  the  Department's 
regulations  at  29  CFR  90.13  a  public 
hearing  is  scheduled  for  7  p.m.  on 
Thursday.  October  24. 1991  at  the 
American  Legion.  Post  *t261.  840  S. 
Washington  Avenue,  Piscataway.  New 
Jersey.  The  public  hearing  is  for 
petitioners  or  any  other  persons  showing 
a  substantial  interest  in  the  proceedings 
to  furnish  testimony  and  evidence  of  a 
relevant  and  material  nature  bearing 
upon  petition  TA-W-26,423  filed  on 
behalf  of  workers  and  former  workers  at 
Weldotron  Corporation.  Piscataway. 
New  Jersey. 

Such  individuals  who  desire  to  furnish 
testimony  as  evidence  should  inform  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  Department  of  Labor,  of 
their  intention  to  appear  not  later  than 
Tuesday.  October  22. 1991.  Mr.  Marvin 
M  Fooks,  Director.  OTAA.  can  be 
reached  in  Washington.  DC  at  (202)  523- 
0555.  The  Director's  Office  is  in  room  C- 
4318,  200  Constitution  Avenue.  NW., 
Washington.  DC  20210. 

Signed  at  Washington.  DC.  this  9th  day  of 
October  1991. 
Marvin  M.  Fooks, 

Director.  Off  ice  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  91-24855  Filed  10-15-91;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOMtNISTRATION 

(Notice  91-91] 

NASA  Advisory  Council  University 
Relations  Jmak  Force;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 


Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  University 
Relations  Task  Force. 

DATES:  November  7. 1991. 1  p.m.  to  5:30 
p.m.:  and  November  8. 1991,  8:30  a.m.  to 
noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Bldg.  200,  Committee  Room, 
Moffett  Field,  CA  94035-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sylvia  D,  Fries.  Code  ADA-2, 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546. 
202/453-8766. 

SUPPLEMENTARY  INFORMATION:  The 
NASA  Advisory  Council  was 
established  as  an  interdisciplinary  group 
to  advise  senior  management  on  the  full 
range  of  NASA's  programs,  policies,  and 
plans.  The  University  Relations  Task 
Force,  reporting  to  the  Council,  will 
examine  current  forecasts  of  future 
national  requirements  for  aerospace 
science  and  engineering  and  their 
supporting  university  infrastructure;  it 
will  also  evaluate  the  degree, 
mechanisms,  and  appropriateness  of 
NASA  support  for  university  programs 
in  these  fields.  The  Task  Force  is 
chaired  by  Dr.  Steven  Muller  and  is 
composed  of  11  members.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room,  which  is 
approximately  46  persons  including 
Task  Force  members  and  other 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register.  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

TYPE  OF  MEETING:  Open. 
Agenda 

November  7, 1991 

1  p.m. — Opening  Remarks. 

1:20  p.m. — Ames-Stanford  Center  for 

Turbulence  Research. 
2:30  p.m. — Ames-San  Jose  State 

University  Cooperative  Agreement. 
3:30  p.m. — Task  Force  Review  of 

Responses  to  Solicitation  Letters 

and  Review  of  Member  Institutions' 

NASA  Funding. 
5:30  p.m. — Adjourn. 

November  8,  1991 

8:30  a.m. — Tour  of  NASA  Ames 

Research  Center. 
10  a.m. — Task  Force  Review  of  Issues 

and  Draft  Report  Assignments. 
Noon — Adjourn. 


Dated:  October  9, 1991. 
|ohn  W.  Gaff, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

IFR  Doc.  91-24884  Filed  10-15-91;  8:45  am| 

BILUNO  CODE  7S1S-01-M 


(Notice  91-90] 

Intent  To  Grant  an  Exclusive  Patent 
License 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  " 
patent  license. 

summary:  NASA  hereby  gives  notice  of 
intent  to  grant  the  Association  for 
Retarded  Citizens  of  the  United  States, 
an  exclusive,  royalty-bearing,  revocable 
license  to  practice  the  invention 
described  in  US.  Patent  No.  4.852,578. 
and  all  continuations  thereof,  entitled 
"Rapidly  Quantifying  the  Relative 
Distention  of  a  Human  Bladder."  which 
was  issued  to  the  United  States  of 
America,  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration,  ' 
on  August  1. 1989.  The  proposed  patent 
license  will  be  for  a  limited  number  of 
years  and  will  contain  appropriate 
terms,  limitations  and  conditions  to  be 
negotiated  in  accordance  with  the 
NASA  Patent  Licensing  Regulations,  14 
CFR  1245.200  et  seq.  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  exclusive  license,  unless 
within  60  days  of  the  date  of  this  notice, 
the  Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation.  The 
Director  of  Patent  Licensing  will  review 
all  written  objections  to  the  grant  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  license. 

DATES:  Comments  to  this  notice  must  be 
received  by  December  16. 1991. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  OP. 
Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Harry  Lupuioff  (202)  453-2430. 

Dated:  October  3. 1991. 
Edward  A.  Frankle. 
General  Counsel 
(FR  Doc  91-24883  Filed  10-15-91:  8:45  amj 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Behavioral,  and  Social  Sciences; 
Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Biological,  Behavioral,  and  Social 
Sciences  (BBS). 

Date  and  Time:  October  31. 1991;  8:30 
a.m.-5  p.m.,  November  1. 1991;  8:30  a.m.- 
5  p.m. 

Place:  Washington  Marriott  Hotel, 
1221  22nd  Street.  NW..  Washington.  DC 
20037. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Mary  E.  Clutler. 
Assistant  Director,  Biological, 
Behavioral,  and  Social  Sciences,  (202) 
357-9854,  room  506,  National  Science 
Foundation,  Washington,  DC  20550 

Summary  of  Minutes:  May  be 
obtained  from  the  contact  person. 

Purpose  of  Advisory  Committee:  The 
Advisory  Committee  for  BBS  provides 
advice,  recommendations,  and  oversight 
concerning  major  program  emphases, 
directions,  and  goals  for  the  research- 
related  activities  of  the  divisions  that 
make  up  BBS. 

Agenda:  Budget  and  planning  issues. 

Dated:  October  10, 1991. 
M.  Rel>ecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  91-24844  Filed  10-15-91;  8:45  am| 

WLUNO  COOC  7SSS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrences  for  Second 
Quarter  CY  1991;  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
(i.e.,  unscheduled  incidents  or  events 
that  the  Commission  determines  are 
significant  from  the  standpoint  of  public 
health  and  safety).  The  following 
incidents  at  NRC  licensees  were 
determined  to  be  abnormal  occurrences 
(AOs)  using  the  criteria  published  in  the 
Federal  Register  on  February  24. 1977 
(42  FR  10950).  The  AOs  are  described 
below,  together  with  the  remedial 
actions  taken.  The  events  are  also  being 
included  in  NUREG-0090.  Vol.  14.  No.  2 
("Report  to  Congress  on  Abnormal 
Occurrences:  April-June  1991").  This 
report  will  be  available  in  the  NRC's 
Public  Document  Room.  2120  L  Street 
(Lower  Level).  NW..  Washington,  DC 


about  three  weeks  after  the  publication 
date  of  this  Federal  Register  Notice. 

Fuel  Cycle  Facilities  (Other  Than 
Nuclear  Power  Plants) 

AO  91-6  Potential  Criticality  Accident 
at  the  General  Electric  Nuclear  Fuel  and 
Component  Manufacturing  Facility  in 
Wilmington,  NC 

One  of  the  AO  examples  notes  that  a 
major  deficiency  in  design,  construction, 
or  operation  having  safety  implications 
requiring  immediate  remedial  action  can 
be  considered  an  abnormal  occurrence. 

Date  and  Place 

May  29, 1991;  the  General  Electric 
Nuclear  Fuel  and  Component 
Manufacturing  facility;  Wilmington, 
North  Carolina.  , 

Nature  and  Probable  Consequences 

On  May  29, 1991,  the  licensee  notified 
NRC  Region  II  that  it  had  identified 
higher  than  expected  amounts  of 
uranium  in  a  process  tank  of  the  waste 
treatment  system,  posing  a  potential 
criticality  safety  problem.  The  amount 
was  approximately  2300  parts  per 
million  or  150  kilograms  total  uranium 
(about  four  percent  enriched  in  uranium- 
235).  The  administrative  criticality 
safety  limit  for  transferring  uranium  into 
the  process  tank  vessel  (an  unfavorable 
geometry  tank)  was  150  parts  per 
million.  (Unfavorable  geometry  refers  to 
a  process  vessel  that  can  hold  enough 
uranium  to  produce  a  criticality.) 

During  the  morning  of  May  29,  the 
licensee  identified  higher  than  expected 
amounts  of  uranium  in  a  favorable 
geometry  vessel  in  its  solvent  extraction 
system  as  a  result  of  earlier  problems 
with  controls  and  equipment  in  that 
system.  The  licensee  shut  down  the 
solvent  extraction  process  and 
subsequently  discovered  higher  than 
expected  amounts  of  uranium  had  also 
been  improperly  transferred  into  an 
unfavorable  geometry  waste  tank. 
Licensee  management  was  notified  and 
a  technical  evaluation  team  was 
convened.  In  addition,  sparging  (i.e.. 
mixing)  was  initiated  in  this  tank  to 
minimize  the  criticality  potential  by 
preventing  an  accumulation  of  material 
in  the  bottom  of  the  tank.  During  the 
afternoon  of  May  29.  the  licensee 
notified  NRC  Region  II  of  the  incident. 
Later,  the  licensee  also  began  uranium 
recovery  operations  from  this  tank  via  a 
centrifuge  linked  to  the  tank. 

Also  on  May  29.  the  NRC  dispatched  a 
Region  II  site  team  and  activated  the 
headquarters  and  Region  II  incident 
response  centers.  The  site  team  arrived 
early  during  the  morning  of  May  30.  At 
6:38  a.m..  EDT,  on  May  30,  after 


discussions  with  the  NRC  response 
centers,  the  licensee  declared  an  Alert 
in  accordance  with  its  Radiological 
Contingency  and  Emergency  Plan. 
'On  May  31,  the  NRC  Executive 
Director  for  Operations  (EDO)  requested 
that  the  site  team  be  upgraded  to  an 
eight-member  NRC  Incident 
Investigation  Team  (III).  Also  on  May 
31,  the  NRC  issued  a  letter  confirming 
the  licensee's  agreement  to  refrain  from 
transferring  material  in  certain  portions 
of  the  waste  streams,  refrain  from  using 
the  solvent  extraction  system,  and 
cooperate  with  the  IIT.  The  licensee 
continued  to  remove  uranium  by 
centrifuge  from  the  tank  through  June  1. 
On  June  1,  the  licensee  had  transferred 
sufficient  amounts  of  solution  containing 
uranium  from  the  tank  via  the  centrifuge 
process  and  to  other  nearby  tanks  to 
reduce  the  uranium  in  the  tank  to  an 
amount  less  than  the  criticality  safety 
limit.  The  licensee  then  terminated  the 
Alert  status  and  the  NRC  went  to  a 
normal  response  mode  in  both  its 
headquarters  and  regional  response 
centers. 

The  IIT  arrived  onsite  on  June  2.  The 
IIT  was  directed  to  determine  the 
circumstances  associated  with  the 
event,  identify  the  probable  causes  of 
the  event,  and  make  appropriate 
findings  and  conclusions  that  would 
form  the  basis  for  any  necessary  follow- 
on  actions.  The  IIT  exited  the  site  on 
June  13  and  convened  in  Bethesda, 
Maryland,  to  prepare  a  formal 
investigation  report.  A  Region  II 
inspection  team  continued  to  monitor 
the  licensee's  followup  actions  at  the 
site  from  May  30  through  July  18. 

On  June  25,  the  licensee  met  with  the 
NRC  in  the  Region  II  office  to  discuss 
status  of  the  systems  shut  down  as  a 
result  of  the  event,  the  corrective  actions 
needed  prior  to  restart,  and  the  longer- 
term  corrective  actions  at  the  facility. 
The  licensee  certified  that  the  corrective 
actions  for  restart  of  the  waste  systems, 
including  a  procedure  for  reporting  all 
types  of  events  to  the  NRC,  were 
complete  in  letters  dated  July  4  and  July 
7, 1991.  The  NRC  Region  II  onsite 
inspection  team  verified  that  these 
actions  were  complete.  The  NRC 
authorized  the  licensee  to  restart  certain 
waste  stream  systems  on  July  7  and 
confirmed  this  in  a  July  11, 1991,  letter. 
As  of  August  31,  the  solvent  extraction 
system  remained  shut  down. 

Cause  or  Causes 

The  IIT  identified  numerous  problems 
at  the  plant  including  inadequate 
management  oversight,  design 
deficiencies,  procedural  noncompliance, 
inadequate  incident  investigation,  and  a 
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general  deterioration  of  criticality 
controls.  The  UT  concluded  that  the 
problems  can  be  summarized  by  three 
interrelated  root  causes  that  contributed 
to  the  incident: 

1.  There  was  a  pervasive  licensee 
attitude  that  a  nuclear  criticality  was 
not  a  credible  accident  scenario.  While 
Ihe  licensee  understood  and  recognized 
that  a  nuclear  criticality  with  low- 
enriched  uranium  was  technically 
possible,  and  that  there  were  regulatory 
requirements  to  establish  measures  to 
guard  against  such  an  accident,  the 
licensee's  perception  was  that  the  risk 
was  so  low  that  a  criticahty  accident 
inherently  would  not  happen. 

2.  Licensee  management  did  not 
provide  effective  guidance  and  oversight 
of  licensed  activities  to  assure  that 
operations  were  conducted  in  a  safe 
manner. 

3.  There  was  a  deep-seated, 
production-minded  orientation  within 
the  licensee's  organization  that  was  not 
sufficiently  tempered  by  a  "safety  first" 
attitude,  particularly  regarding  nuclear 
criticality  safety. 

In  addition,  the  UT  identified  various 
weaknesses  in  NRC  regulatory 
guidance,  licensing,  and  inspection 
programs  that  had  the  effect  of 
contributing  to  the  incident. 

Actions  Taken  To  Prevent  Recurrence 

Licensee 

Corrective  actions  included  the 
following:  System  walkdowns  and 
verifying  that  documentation  matched 
current  plant  configuration;  revising 
procedures;  retraining  of  operators, 
revamping  sampling  to  ensure  adequacy 
for  measurement  of  uranium;  sensitivity 
training  of  all  plant  personnel  to  follow 
procedures  and  report  problems; 
documenting  a  scheme  for  reporting 
events;  instituting  additional 
management  oversight  of  operators; 
establishing  an  audit  system;  and, 
establishing  a  long-term  plan  to  improve 
performance  in  staffing,  emergency 
response,  equipment  reliability,  and 
engineered  systems  to  replace 
administrative  criticality  controls.  The 
license  reports  the  status  of  short  and 
long-term  corrective  actions  to  NRC 
Region  11  on  a  biweekly  basis.  The 
license  will  present  to  the  NRC  its 
corrective  actions  for  restart  of  the 
solvent  extraction  system.  The  licensee 
presented  an  outline  of  these  corrective 
actions  to  the  NRC  in  an  August  9, 1991. 
letter. 

NRC 

The  special  N'RC  Region  n  inspection 
team  inspected  all  corrective  actions 
taken  by  the  licensee  in  response  to  the 


event  As  previously  mentioned,  the 
NRC  issued  a  letter  authorizing  restart 
of  certain  systems  on  July  11, 1991,  after 
verifying  that  the  licensee  completed  all 
items  identified  by  the  NRC  as 
necessary  prior  to  restart.  The  NRC  will 
continue  to  closely  review  the  licensee's 
corrective  actions  to  ensure  that  all 
safety  issues  have  been  satisfactorily 
addressed. 

The  NRC  UT  formal  report  was 
published  in  August  1991  as  NUREG- 
1450  ("Potential  Criticality  Accident  at 
the  General  Electric  Nuclear  Fuel  and 
Component  Manufacturing  Facility.  May 
29, 1991").  Based  on  the  IIT's  findings, 
on  August  13, 1991,  the  NRC  EDO  issued 
a  memorandum  to  identify  and  assign 
NRC  staff  responsibility  for  generic  and 
facility-specific  actions.  The  resolution 
status  or  disposition  of  each  UT  staff 
action  will  b<e  included  in  the  Annual 
Reports  issued  by  the  NRC  Office  for 
Analysis  and  Evaluation  of  Operational 
Data  {NUREG-1272  series). 

Other  NRC  Licensees  (Industrial 
Radiographers,  Medical  InstitutioDS, 
industrial  Users,  etc.) 

AO  91-7  Multiple  Medical  Teletherapy 
Misadministrations  at  SL  John 's 
Regional  Medical  Center  in  Joplin, 
Missouri 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place 

September  1989  through  March  1991; 
St  John's  Regional  Medical  Center 
Joplin.  Missouri. 

Nature  and  Probable  Consequences 

On  April  12. 1991,  NRC  Region  HI  was 
notified  by  the  licensee  that  a  number  of 
cobalt-60  teletherapy 
misadministrations  had  occurred 
between  September  1989  and  March 
1991.  The  misadministrations  (defined 
as  therapeutic  doses  varying  more  than 
10  percent  from  prescribed  doses)  were 
discovered  during  a  review  of  past 
treatment  data  in  March  and  April  1991. 
On  April  25,  the  licensee  formally 
reported  that  12  misadministrations  had 
occurred. 

Of  the  12.  three  patients  received 
doses  10%  to  18%  higher  than  the 
prescribed  doses,  and  nine  patients 
received  doses  from  10%  to  27%  below 
the  prescribed  doses.  All 
misadministrations  resulted  from 
erroneous  information  in  the  treatment 
planning  computer  program.  All 
treatments,  with  one  exception,  involved 
the  use  of  wedges  which  consist  of 


compensating  material,  such  as  lead, 
placed  in  the  radiation  beam  to  more 
evenly  distribute  the  prescribed  dose  of 
radiation  to  appropriate  tissue.  The  one 
exception  involved  an  arc  treatment 
which  is  a  technique  used  to  deliver  a 
greater  dose  to  a  selected  point  while 
minimizing  the  dose  to  other  areas  by 
rotating  the  cobalt-€0  source  around  the 
patient. 

The  treatment  discrepancies  were  first 
discovered  in  March  1991  when  a 
therapy  technologist,  preparing  for  an 
upcoming  board  certification  test,  pulled 
the  files  of  previously  treated  patients  to 
practice  hand-calculated  dosimetry.  The 
technologist  later  informed  licensee 
management  that  her  results  did  not 
match  the  wedge-related  treatment 
doses  indicated  in  the  patient  files.  On 
March  22,  the  Radiation  Safety  Officer 
(RSO)  was  asked  to  investigate  the 
apparently  conflicting  results.  The  RSO 
developed  a  list  of  patients  who 
received  wedge-related  treatments  since 
the  inception  of  that  type  of  treatment  in 
August  1989.  On  March  25,  the  RSO 
presented  the  list  to  the  Radiation 
Oncology  staff  who  began  hand 
calculations  of  all  patient  treatments. 
Reruns  of  the  original  computer 
calculations  also  were  initiated. 

By  March  29,  the  reworks  supported 
the  technologist's  original  finding  that 
actual  administered  doses  had  deviated 
significantly  from  prescribed  doses.  All 
of  the  patients'  referring  physicians 
were  subsequently  notified  of  the  dose 
differentials,  except  for  one  physician 
who  had  left  the  area.  In  the  latter  case, 
the  patient  was  notified  directly. 
Subsequently,  the  patients  have  been 
seen  by  their  physicians  for  foUowup 
care.  The  licensee  stated  that  no 
adverse  effects  have  been  observed  to 
date. 

Cause  or  Causes 

In  11  of  the  12  misadministrations,  the 
licensee  failed  to  calculate  a  computer 
program's  "wedge  normalization  factor" 
in  making  initial  dose  calculations.  The 
wedge  normalization  factor  is  described 
in  the  manufacturer's  computer  program 
instruction  manual.  Instead  of  using  this 
factor,  the  licensee  used  different 
measured  wedge  factors  which  were  not 
compatible  with  the  computer  program. 
The  other  misadministration  resulted 
from  the  licensee's  failure  to  correct  the 
computer  program  as  directed  by  the 
manufacturer's  release  notes.  The 
manufacturer  issues  these  notes  to 
describe  "bugs"  or  errors  in  the  program 
that  are  identified  following  the 
program's  producdon. 
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Actions  Taken  To  Prevent  Recurrence 

Licensee 

On  April  12. 1991.  the  licensee 
requested  an  amendment  to  its  NRC 
license  requiring  independent 
verification  of  cobait-60  teletherapy 
treatment  plans  in  order  to  prevent 
further  mitadministrations.  In  addition, 
the  licensee  has  implemented  an 
internal  procedure  which  also  requires 
independent  verification  of  treatment 
plans  prior  to  treatment. 

NRC 

On  April  18. 1991,  NRC  Region  HI 
conducted  a  special  safety  inspection  at 
the  Medical  Center  in  response  to  the 
cobalt-€0  misadministrations.  On  May 
10, 1991.  Region  III  issued  a  Severity 
Level  IV  violation  (on  a  scale  in  which 
Severity  Levels  I  through  V  range  from 
the  most  to  the  least  significant, 
respectively),  citing  the  licensee  for 
failing  to  notify  the  NRC  within  24  hours 
of  discovery  of  the  initial 
misadministration.  The  NRC  was  not 
notified  of  the  misadministrations  until 
April  12. 1991.  even  though  the  first 
misadministration  was  identified  on 
March  29, 1991. 

On  April  15, 1991.  Region  II  approved 
Amendment  18  of  the  Medical  Center's 
teletherapy  license,  which  requires  the 
licensee  to  perform  dual  calculations  for 
all  cobalt-60  therapies  prior  to  the 
initiation  of  treatment.  The  licensee  also 
must  maintain  records  of  the  dual 
verification. 
*        *        ft        *        * 

Dated  at  Rockville.  MD  this  9th  day  of 
October  1991. 

Samuel  |.  Chilk, 

Secretary  of  the  Commission. 

(FR  Doc  91-24681  Filed  10-15-«1;  8:45  am] 
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Biw««Uy  Notic*  Applications  and 
Amendments  to  Operating  Licenses 
InvoMng  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (P.L)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  inunediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 


such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 
23, 1991  through  October  3. 1991.  The 
last  biweekly  notice  was  published  on 
October  2, 1991  (56  FR  49915). 

Notice  of  Coosideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  For  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  15, 1991  the  licensee 
may  file  a  request  for.  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspec'(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
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bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 


of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
bo  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  1-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  August  9, 
1991 

Description  of  amendment  request: 
The  proposed  amendment  wt)uld  revise 
the  Technical  Specifications  to  extend 
the  surveillance  intervals  of  the  Turbine 
Steam  Stop  and  Control  Valves  from 
monthly  to  yearly  and  to  remove  both 
the  limiting  operating  conditions  and  the 
surveillance  requirements  for  the 
Independent  Electrical  Turbine 


Overspeed  Protection  System.  Also 
included  is  a  minor  correction  to  a 
typographical  error. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  for  extending  the 
surveillance  intervals  of  the  Turbine 
Steam  Stop  and  Control  Valves,  which 
is  presented  below: 

In  applying  the  standards  of  10  CFR  50.92. 
we  have  concluded  that  the  proposed 
Technical  Specification  charges  would  not 
involve  a  significant  hazards  consideration 
because  operation  of  Indian  Point  Unit  No.  2 
in  accordance  with  these  changes  would  not: 

Ij  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  NRC  has  established  an  annual 
probability  accnplance  criteria  for  turbine 
missile  ejection  of  less  than  S  x  10^  for  an 
unfavorable  oriented  turbine  such  as  IP-2. 
The  annual  probabilities  of  an  IP-2  turbine 
missile  ejection  incident  presented  in  WCAP- 
11525  ['Probabilistic  Evaluation  of  reduction 
in  Turbine  Valve  Test  Frequency"),  range 
from  5.86  x  10  '  with  a  turbine  valve 
inspection  interval  of  one  month  to  1.42  x  10  ^ 
with  a  turbine  valve  inspection  interval  of 
one  year  (both  intervals  occurring  during  the 
last  quarter  of  the  last  year  before  turbine 
inspection).  This  outcome  is  based  on  a 
conservatively  assumed  10  year  inspection 
interval  for  the  low  pressure  rotors.  As  noted 
in  WCAP-11525.  the  probability  of  missile 
ejection  from  the  lP-2  fully  integral  rotor 
design,  at  design  overspeed.  is  sufficiently 
low  even  after  30  years  of  running  time 
before  an  inspection.  This  demonstrates  that 
the  probability  of  a  turbine  missile  ejection 
accident  at  the  Indian  Point  2  plant  is  well 
within  accepted  NRC  criteria. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated: 

The  proposed  amendment  reduces  the 
frequency  at  which  turbine  valves  are  tested. 
As  revealed  in  WCAP-11525,  reducing  the 
frequency  of  turbine  valve  testing  does  not 
result  in  a  significant  change  in  the  failure 
rate,  nor  does  it  affect  the  failure  modes  for 
the  turbine  valves.  Therefore,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3)  Involve  a  significant  reduction  in  margin 
of  safety: 

As  noted  in  Response  (1)  and  as  shown  in 
VVCAP-11525,  this  change  to  the  Indian  Point 
2  Technical  Specifications  will  not  result  in  a 
significant  reduction  in  the  margin  of  safety 
for  turbine  missile  ejection.  The  probability  of 
missile  ejection  remains  acceptably  small 
and  within  guidelines  established  by  the  NRC 
staff. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  for  removing  both  the 
limiting  operating  conditions  and  the 
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surveillance  requirements  for  the 
Independent  Electrical  Turbine 
Overspeed  Protection  System  (lEOPS). 
which  is  presented  below: 

In  applying  the  standard  of  10  CFR  50.92. 
we  concluded  that  the  proposed  Technical 
Specification  changes  would  not  involve  a 
significant  hazards  considerations  because 
operation  of  Indian  Point  Unit  No.  2  in 
accordance  with  these  changes  would  not: 

;.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  results  of  the  WCAP-11525  evaluation 
demonstrate  that  the  probability  of  missile 
generation  due  to  overspeed  is  dominated  by 
valve-related  failures  and  that  the  probability 
of  missile  generation  due  to  overspeed  is  well 
within  the  acceptance  criteria  for  this  event. 
These  conclusions  are  made  without  taking 
any  credit  for  lEOPS.  In  addition,  the  study 
demonstrates  that  the  impact  of  lEOPS  on 
reducing  the  probability  of  turbine  missiles 
due  to  overspeed  is  minor  at  best.  As  such, 
this  proposed  change  does  not  involve  a 
significanl  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

This  application  seeks  to  delete  the  LCOs 
and  surveillance  requirements  applicable  to 
lEOPS.  The  lEOPS  serves  as  a  backup  turbine 
overspeed  trip  device.  The  elimination  of  the 
lEOPS  will  not  vary  or  affect  any  plant  or 
turbine  operating  condition  or  parameter.  As 
such,  the  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significanl  reduction  in  a 
margin  of  safety. 

The  total  probability  of  missile  ejection  due 
to  turbine  overspeed  and  running  speed  is 
1.14  X  10  Vyear  which  is  below  the 
acceptance  criteria  of  5  x  10' Vyear.  The  fault 
tree  modeling  and  quantification 
demonstrated  that  lEOPS  has  only  a  minor 
impact  in  reducing  the  prot>ability  of 
overspeed.  The  prot>at>ility  of  missile 
generation  at  overspeed  conditions  is 
sufficiently  low  that  the  elimination  of  the 
lEOPS  will  not  result  in  a  violation  of  the  5  x 
10^  per  year  missile  ejection  acceptance 
criteria.  As  such,  this  proposed  change  does 
not  involve  a  significanl  reduction  in  a 
margin  of  safely. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg.  Esq..  4  Irving  Place,  New 
York.  New  York  10003. 

NRC  Project  Director  Robert  A. 
Capra 


Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request-  January 
30.1991 

Description  of  amendment  request- 
The  proposed  changes  would  add 
another  position  to  the  list  of  positions 
designated  to  review  and  approve 
administ  rative  procedures  governing 
the  implementation  of  offsite 
environmental,  technical,  and  laboratory 
activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  proposed  amendments  would  change 
the  administrative  controls  governing  the 
review  and  approval  of  Applied  Science 
Center  procedures  which  implement  offsite 
environmental,  technical,  and  laboratory 
activities.  The  amendments  would 
supplement  the  current  requirement  that 
these  procedures  be  reviewed  and  approved 
by  station  management  by  alkiwing  them  to 
be  approved  by  the  Production  Support 
Department  management  that  has  authority 
and  responsibility  concerning  their  use. 

The  proposed  amendments  would  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  amendments  have  no  impact 
upon  station  operation  and  do  not  involve 
any  changes  to  the  design  or  operation  of  any 
equipment.  The  activities  that  are  governed 
by  the  affected  Applied  Science  Center 
procedures  are  performed  offsite  in  support 
of  the  stations.  These  include,  but  are  not 
limted  to,  environmental  sample  collection 
procedures,  procedures  for  laboratory  sample 
preparation  and  disposal,  preparation  of 
reagents,  and  count  room  procedures.  The 
proposed  changes  would  result  in  procedures 
of  higher  quality,  since  fmal  responsibility  for 
procedures  review  and  approval  would 
reside  with  management  who  is  most 
thoroughly  familiar  with  the  technical  issues 
involved. 

The  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  changes  do  not  have  any 
impact  upon  the  design  or  operation  of  plant 
equipment;  therefore,  they  cannot  serve  to 
initiate  a  new  type  of  accident. 

The  proposed  amendments  would  not 
involve  a  reduction  in  a  margin  of  safety.  The 
changes  would  not  impact  the  design  or 
operation  of  any  plant  systems  or 
components.  Improved  Applied  Science 
Center  procedures  will  result  in  enhanced 
offsite  environmental,  technical,  and 
laboratory  activities. 

Based  upon  the  preceding  analysis.  Duke 
Power  Company  concludes  that  the  proposed 
amendments  do  not  involve  a  Significant 
Hazards  Consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 

Duke  Power  Company,  Docket  Nos.  50- 
269.  50-270  and  50-287,  Oconee  Nuclear 
Station,  Units  1, 2  and  3,  Ocooee  County, 
South  Carolina 

Date  of  amendment  request  August 
12. 1991 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
Technical  Specification  (TS)  3.8.1  to 
address  the  replacement  of  permanently 
installed  radiation  monitors  on  the  Main 
and  Auxiliary  Fuel  Handling  Bridge  and 
the  Spent  Fuel  Pool  Bridge  with  Portable 
Bridge  Monitors.  Additional  fixed 
radiation  monitors  will  be  installed  in 
the  reactor  building  refueling  area  and 
the  spent  fuel  storage  area.  The  existing 
instruments,  which  monitor  radiation 
levels  in  these  areas  during  fuel  loading 
and  refueling  operations,  are  being 
replaced  due  to  obsolescence  and 
unreliability. 

In  addition,  an  editorial  correction  is 
proposed  for  TS  3.8.4  to  revise  the 
character  representing  the  term  "less 
than  or  equal"  for  the  k  effective  value. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

.~.  operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not: 

(IJ  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

Each  accident  analysis  addressed  within 
the  Oconee  FSAR  has  been  examined  with 
respect  to  changes  proposed  within  this 
amendment  request.  In  addition,  the  RlA-2. 
RIA-3  and  RIA-6  monitors  are  not  nuclear 
safety  related  and  have  no  impact  on  any 
system.  The  replacement  monitors  are  as 
good  or  better  than  the  monitors  being 
replaced.  The  new  Portable  Bridge  Monitors 
are  fully  capable  of  performing  their 
functions.  These  monitor*  which  are  used 
only  during  the  fuel  loading  and  refueling 
operations  provide  kxal  audible  alarm  and 
visual  indication  of  radiation  levels  to  the 
personnel  working  in  the  area  (the  new  RlA-3 
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and  R!A  6  ^'sve  a  local  audible  alarm  only). 
Therefore,  the  probability  or  consequences  of 
an  accident  previously  evaluated  are  not 
signifrrantly  increased. 

(2)  Creole  the  possibility  of  anew  or 
different  kind  of  accident  from  any  kind  of 
accident  previously  evaluated 

Replacement  of  RIA-2.  R1A-|31  and  RlA-6 
with  Portable  Bridge  Monitors,  addition  of 
two  new  extended  range  monitors  near  the 
Fuel  Handling  Canal,  the  spent  fuel  pool,  and 
the  proposed  change  to  TS  3.8.1  will  in  no 
way  create  any  failure  modes  not  bounded  by 
previously  evaluated  accidents. 
Consequently,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety 

As  mentioned  earlier,  replacement  of  the 
obsolete  and  unreliable  RIA-2,  RlA-3,  and 
RlA-6  monitors  with  the  state-of-the-art 
Portable  Bridge  Monitors  and  addition  of  two 
new  wall  mounted  monitors  near  the  Fuel 
Transfer  Canal  and  Spent  Fuel  Pool, 
designated  as  RIA-3  and  RIA-6,  respectively, 
is  clearly  an  improvement.  The  proposed  TS 
3.8.1  is  simply  to  address|esl  these 
improvements.  As  such,  all  margins  of  safety 
are  preserved.  Therefore,  there  will  be  no 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Attorney  for  licensee:  ].  Michael 
McGarry,  III,  Winston  and  Strawn.  1200 
17th  Street,  NW.,  Washington.  DC  20036 

NRC  Project  Director:  David  B. 
Matthews 

Entergy  Operadons.  Inc..  Docket  Nos. 
50-313  and  50-368.  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2).  Pope 
County,  Arkansas 

Date  of  amendment  request:  May  22, 
1990,  as  revised  September  5, 1991 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  Arkansas  Nuclear  One,  Units  1  and 
2  (ANO-1&2)  Industrial  Security  Plan 
(ISP)  due  to  the  security  perimeter 
improvement  project  at  ANO. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated 


The  proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed,  since 
the  accident  mitigation  features  of  the  plant 
are  not  affected  by  the  proposed  revision. 
The  integrity  of  the  (emergency  cooling  pond) 
ECP  intake  and  discharge  structures,  which 
will  assure  access  to  the  ultimate  heat  sink, 
will  be  insured  by  substantial  passive 
barriers,  frequent  monitoring  by  security 
personnel  and  continual  posting  by  security 
personnel  should  the  ECP  be  required  to  act 
as  the  heat  sink  due  to  loss  of  Lake 
Dardanelle.  These  measures  will  provide 
ample  protection  against  a  design  basis 
security  threat. 

Criterion  2  -  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated 

The  proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed,  since 
it  would  not  introduce  new  systems,  modes  of 
operation,  failure  modes  or  other  plant 
pertubations. . . .  The  sluice  gates  are  only 
utilized  for  maintenance  activities  and  are 
only  required  to  be  open.  The  [existing] 
barriers  . . .  over  the  ECP  intake  and 
discharge  structures  [are]  designed  with 
sufficient  spacing  such  that  expected  debris 
will  not  cause  blockage  should  the  ECP  ever 
be  required. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety 

The  proposed  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety, 
since  an  adequate  level  of  protection  will  be 
provided  at  the  ECP  to  guard  against  the 
design  basis  threat,  as  specified  in 
10CFR73.1(a). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502 

NRC  Project  Director  John  T.  Larkins 

Entergy  Operations.  Inc.  et  al.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station, 
Unit  1,  Claiborne  County,  Mississippi 

Date  of  amendment  request: 
September  11. 1991 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
the  surveillance  requirement  for 
performance  of  a  CHANNEL 
FUNCTIONAL  TEST  of  the  Reactor 
Protection  System  (RPS)  Electrical 
Protection  Assemblies  to  require  that 
the  test  be  performed  each  time  that  the 
plant  is  in  the  COLD  SHUTDOWN  mode 
for  more  than  24  hours,  unless  the  test 


has  been  carried  out  within  the  previous 
6  months.  This  change  to  the  Grand  Gulf 
Nuclear  Station  has  been  proposed  in 
accordance  with  the  guidance  provided 
by  the  NRC  staff  in  Generic  Letter  91-09. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

(1)  This  change  does  not  affect  the  design 
or  operation  of  any  plant  system. 

(2)  The  proposed  amendment  removes  the 
requirement  to  perform  a  CHANNEL 
FUNCTIONAL  TEST  of  the  RPS  Electrical 
Protection  Assemblies  during  power 
operation.  Removal  of  this  requirement 
reduces  the  probability  of  subjecting  the 
plant  to  unnecessary  transients  and  resulting 
challenges  to  safety  systems.  These 
transients  can  result  from  inadvertent  scrams 
while  in  the  half  scram  condition  required  to 
perform  this  surveillance. 

The  surveillance  interval  proposed 
provides  adequate  assurance  of  the  proper 
operation  of  these  assemblies.  Reducing  the 
testing  frequency  of  these  assemblies  such 
that  testing  is  only  performed  when  the  plant 
is  in  COLD  SHUTDOWN  introduces  a  small 
additional  risk.  The  benefit  to  safety  by 
reducing  the  probability  of  inadvertent 
challenges  to  safety  systems  more  than 
offsets  the  risk  to  safety  resulting  from 
removing  the  requirement  to  test  the  RPS 
Electrical  Protection  Assemblies  during 
power  operation. 

(3)  The  probability  or  consequences  of  an 
accident  previously  evaluated  is  not 
significantly  increased.  The  implementation 
of  this  change  will  result  in  a  net  benefit  to 
safety. 

b.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

(1)  The  proposed  change  does  not  add, 
delete  or  modify  any  plant  hardware  nor 
introduce  any  new  modes  of  plant  operation 
or  testing. 

(2)  The  proposed  change  does  not  modify 
the  method  by  which  any  safety-related 
system  performs  its  function. 

(3)  The  proposed  change  does  not  modify 
the  method  of  verifying  component  or  system 
operability. 

(4)  Therefore,  operating  the  plant  with  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

c.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

(1)  The  proposed  change  does  not  affect  the 
methodology  used  in  the  offsite  dose  analysis 
nor  the  acceptance  criteria  associated  with 
any  accident  analysis. 

(2)  The  proposed  change  does  not  modify 
the  actuation  setpoints  or  the  operation  of 
any  plant  system. 
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(3)  Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Based  on  the  above  evaluation,  operation 
in  accordance  with  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406.  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W..  12th  Floor, 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  T.  Larkins 

Entergy  Operations,  Inc.,  et  al.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station, 
Unit  1,  Claiborne  County.  Mississippi 

Date  of  amendment  request: 
September  11. 1991 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
Table  3.3.4.1-2  of  the  Cooper  Nuclear 
Station  Technical  Specifications  (TS)  to 
increase  the  Trip  Setpoint  and 
Allowable  Value  for  the  Anticipated 
Transient  Without  Scram  (ATWS) 
Recirculation  Pump  Trip  System  from 
1095  psig  to  1126  psig  and  from  1102  psig 
to  1139  psig,  respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

a.  The  increase  in  the  ARI/RPT  [Alternate 
Rod  Injection/  Recirculation  Pump  Trip] 
setpoint  does  not  affect  the  probability  of  an 
ATWS  event  occurring.  The  change  is  related 
only  to  the  ability  of  these  features  to 
mitigate  an  ATWS  event  and  not  to  event 
precursors.  The  only  other  type  of  FSAR 
[Final  Safety  Analysis  Report]  accident 
potentially  impacted  by  this  change  is  an 
inadvertent  Recirculation  Pump  Trip  (Section 
15.3.1).  The  likelihood  of  this  event  occurring 
is  actually  lessened  since  raising  the  trip 
setpoint  moves  it  farther  above  normal 
operating  RPV  [Reactor  Pressure  Vessel] 
pressure.  Thus,  the  chances  of  a  spurious  RPT 
during  normal  operation,  as  well  as  during 
other  plant  transients,  is  decreased.  The 
above  is  also  true  of  an  inadvertent  reactor 
scram  via  ARI,  although  this  event  is  not 
separately  considered  in  the  FSAR  since 
reactor  scram  is  a  designed  safety  feature. 


b.  Raising  the  ATWS  setpoint  also  does  not 
affect  accident  consequences.  The  design  of 
the  ARI/RPT  logic  and  hardware  in 
unchanged.  The  system  will  still  respond  to 
adequately  mitigate  the  consequences  of  an 
ATWS  as  described  in  the  FSAR  and  remains 
in  full  compliance  with  the  intent  of 
10CFR50.62.  All  analyzed  ATWS  events 
remain  within  established  limiting 
parameters  and  there  is  no  increase  in 
radiological  release  due  to  raising  the 
setpoint.  No  other  plant  equipment  needed  to 
mitigate  the  consequences  of  an  accident  is 
affected. 

c.  Thus,  the  probability  or  consequences  of 
a  previously  analyzed  accident  are  not 
significantly  increased  by  the  proposed 
change. 

2.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

a.  The  proposed  change  does  not  install 
any  new  plant  equipment  or  introduce  any 
new  failure  mechanisms  not  already 
considered  in  UFSAR  [Updated  FSAR]  safety 
analyses.  No  new  plant  procedures  or 
operating  modes  are  created.  Plant 
monitoring  capability  is  unaffected. 

b.  The  ATWS-ARI/RPT  system  serves  only 
as  a  backup  to  other  existing  safety-related 
systems.  The  increased  setpoint  ensures  that 
the  system  is  less  likely  to  produce  spurious 
RPTs  while  continuing  to  fulfill  its  intended 
function.  Modification  of  the  setpoint  in  no 
way  creates  the  possibility  of  a  malfunction 
of  other  plant  equipment  not  already 
considered  in  the  FSAR. 

c.  Therefore,  there  is  no  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  analyzed. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

a.  Safety  margin  is  established  through  the 
GGNS  [Grand  Gulf  Nuclear  Station)  safety 
analyses  as  reflected  in  the  Technical 
Specifications  and  Bases.  With  the  proposed 
change,  the  ATWS-ARI/RPT  continues  to 
provide  adequate  protection  for  anticipated 
transients  in  which  the  normal  scram  paths 
fail,  as  stated  in  the  Bases  for  TS  3/4.3.4.  The 
system  continues  to  meet  the  letter  and  intent 
of  10CFR50.62.  As  shown  by  new  and  existing 
safety  analyses,  it  also  continues  to  meet 
established  ATWS  performance  criteria 
limits  for  GGNS. 

b.  With  regard  to  the  margin  of  safety 
associated  with  other  plant  systems,  this 
change  has  no  impact  except  to  increase  the 
margin  of  safety  related  to  those  systems  for 
which  ARI/RPT  serves  as  a  backup. 

c.  Thus,  this  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  on  the  above  evaluation,  Entergy 
Operations,  Inc.  has  concluded  that  operation 
in  accordance  with  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street,  N.W.,  12th  Floor. 
Washington.  DC  20005-3502 

NRC  Project  Director  John  T.  Larkins 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company.  City  of  Austin.  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  August 
26. 1991 

Description  of  amendment  request: 
The  proposed  request  would  change  the 
requirements  of  Technical  Specification 
3.7.1.3.  Auxiliary  Feedwater  Storage 
Tank.  This  proposed  change  would 
revise  the  minimum  volume  requirement 
for  this  tank  from  518,000  to  485,000 
gallons. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  cannot  increase  the 
probability  of  a  previously  evaluated 
accident  because  the  AFST  has  no  accident 
initiation  potential.  The  proposed  change  has 
been  evaluated  by  analysis  and  the  bounding 
events  have  been  chosen  to  assure  that  the 
AFST  has  an  adequate  volume  of  water  prior 
to  RHR  cut-in.  No  AFW  performance 
parameters  are  affected;  therefore,  the 
consequences  of  a  previously  evaluated 
accident  do  not  increase. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  purpose  of  the  AFST  is  to  mitigate  an 
accident  and  the  proposed  level  change 
cannot  create  the  possibility  of  a  new  or 
different  accident.  The  limiting  scenarios 
were  analyzed  and  the  proposed  Technical 
Specification  value  was  chosen  to  ensure  that 
adequate  AFST  volume  is  available  for 
previously  evaluated  accidents. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  original  analysis  utilized  overly 
conservative  assumptions  in  the  calculation 
of  the  AFST  required  volume  which  resulted 
in  a  Technical  Specification  minimum 
required  AFST  volume  of  518.000  gallons. 

The  current  analysis  determines  the  water 
requirements  for  various  accident  scenarios 
which  are  combined  with  water  losses  for  .he 
range  of  single  failures  postulated.  This 
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results  in  a  lioMtirtg  case  of  471.000  gallons. 
The  current  analysis  is  more  accurate  while 
remaining  conservative  and  conforms  with 
the  regulatory  requirements. 

Margin  of  safety  can  be  defined  as  the 
difference  between  the  ultimate  failure  and 
the  NRC  acceptance  criteria.  Since  the 
cttrrent  analysis  stays  within  the  NRC 
acceptance  criteria  (|Slandard  Review  PlanJ 
SRP  10.4.9)  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
yil  Boling  Highway,  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
.Newman,  Esq^  Newman  &  Holtzinger. 
I'.C.  1615  L  Street.  NW,  Washington,  DC 
20036 

NRC  Project  Director  Suzanne  C. 
Black 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company.  Oty  of  Austin,  Texas.  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Pn>>ect,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  August 
30.1991 

Description  of  amendment  request: 
The  proposed  change  would  replace  the 
two  original  toxic  gas  monitoring 
channels  in  each  unit  with  three  state- 
of-the-art  toxic  gas  monitoring  channels. 
The  actuation  logic  would  also  be 
revised  to  provide  a  two  out  of  three  (2/ 
3]  logic  for  a  High  Toxic  Gas  actuation 
signal  and  monitor  failure  actuation 
logic,  as  opposed  to  the  current  one-out- 
of-two  (1/2)  and  two-out-of-two  (2/2) 
logic,  respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91{a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  addition  of  a  third  channel  of  toxic  gas 
monitoring  would  not  increase  the  probability 
of  a  previously  evaluated  accident  because 
the  toxic  grM  anatyzers  have  no  role  in  the 
initiation  of  an  a/M^eni.  Consequences  of  a 
previously  evaluated  accident  would  not 
increase  because  s  third  monitor  would 


provide  additional  redundancy  and  reliability 
to  the  current  monitoring  system.  Therefore,  a 
more  credible  toxic  gas  monitoring  system 
would  be  in  place,  and  the  probability  or 
consequences  of  an  accident  previously 
evaluated  wouid  not  be  signiflcantty 
increased. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  diflcrent  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  change  would  not  require  the 
toxic  gas  monitonng  system  to  perform  any 
safety  function  for  which  it  is  not  already 
designed  or  required  to  perform.  Adding  a 
third  analyzer  to  the  monitoring  system  for 
each  Unit  would  provide  additional 
redundancy  in  the  detection  of  toxic  gas 
release.  For  these  reasons,  the  proposed 
change  would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve  a 
signiPicant  reduction  in  a  margin  of  safety. 

The  decrease  in  probability  of  actuation 
when  required  for  the  high  toxic  gas 
actuation  signal  and  increase  in  probability 
of  spurious  actuation  are  slight  and  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq..  Newman  &  Holtzinger, 
P.C.  1615  L  Street.  NW.  Washington.  DC 
20036 

NRC  Prefect  Director  Suzanne  C. 
Black 

Houston  Lighting  &  Power  Company. 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company.  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  August 
30.1991 

Description  of  amendment  request: 
There  are  three  parts  to  the  request: 

(1)  Axial  Flux  Difference  (AFD).  The 
AFD  changes  are  administrative 
changes  to  clarify  the  ACTION 
statement  for  Specification  3.2.1  and 
4.2.1.1.  The  wording  of  the  ACTION 
statement  is  changed,  but  the  function  is 
not.  All  of  the  requirements  of  the 
specification  remain  intact.  There  is  also 
a  change  made  to  the  Surveillance 
Requirements  so  that  unnecessary 
logging  of  AFD  is  not  performed  after 
the  AFD  monitor  is  made  operable.  The 


rationale  for  this  is  that  determination  of 
the  operability  of  the  AFD  Monitor  it 
made  by  the  plant  The  manual  logging 
of  AFD  for  24  hours  after  the  Monitor 
Alarm  is  determined  operable  is  an 
unnecessary  burden  on  the  operators. 

(2)  Moderator  Temperature  . 
Coefficient  (MTC).  The  MTC  limft  has 
been  relocated  to  the  Core  Operating 
Limits  Report  (COLR)  by  a  previous 
amendment,  so  there  is  no  explicit 
change  to  the  Technical  Specification 
MTC  limit.  The  methodology  by  which 
the  End-of-Life  (EOL)  moderator  density 
coefficient  (a  safety  analysis  input),  is 
calculated  has  been  changed.  This 
analysis  specific  to  the  South  Texas 
Project  (STP)  is  being  added  to  the 
COLR  references  in  Specification 
6.9.1.6.b  so  that  the  MTC  limit  calculated 
by  the  new  methodology  can  be  used  as 
a  limit  in  the  COLR.  Since  the  MTC  limit 
change  does  not  affect  the  safety 
analysis  inputs,  the  safety  analysis 
remains  bounding. 

(3)  Moveable  Detection  System 
Operability/Quadrant  Power  Tilt  Ratio 
(QPTR).  The  proposed  change  is  to    . 
explicitly  allow  the  use  of  a  unique  set 
of  four  symmetric  thimble  pairs  for 
QPTR  verification.  The  Technical 
Specifications  already  specifically  allow 
the  use  of  these  thimbles,  but  no 
provisions  are  made  for  the  operability 
requirement  that  requires  75  percent  of 
the  thimbles  be  available  before  the 
Movable  Detector  System  can  be  used 
for  QPTR  measurements.  As  presently 
written,  if  the  8  thimbles  used  for  QPTR 
determination  are  operable.  TS  3.3.3.2 
would  prevent  them  from  being  used  if 
75  percent  of  the  thimbles  are 
inoperable.  Since  the  Bases  and 
Technical  Specifications  allow  the 
QPTR  to  be  satisfied  by  8  thimbles, 
there  is  no  reason  to  require  75  percent 
in  this  specific  circumstance.  This  is  an 
administrative  change  only,  and  does 
not  impact  any  operating  parameters,  or 
their  limits.  There  is  no  safety 
implication  from  this  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

8^  The  AFD  change  requires  operation 
within  the  target  band  in  the  same  manner 
that  the  airrent  specification  does.  This  is 
only  an  administrative  change  for 
clarification. 

b.  The  incore  Movable  Detector  System 
Operabihty/QPTR  change  ia  also  ao 
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administrative  change  to  clarify  the 
operability  requirements  for  the  Incore 
System,  but  does  not  affect  the  approved  use 
of  that  system. 

c.  The  MTC  methodology  change  will  allow 
STP  to  have  a  more  negative  EOL  MTC  than 
the  present,  but  the  actual  safety  analysis 
parameter,  the  moderator  density  coefficient, 
will  remain  unchanged.  This  has  no  accident 
probability  impact,  and  the  consequences 
remain  bounded. 

It  is  concluded  that  none  of  the  components 
in  this  proposal  involves  a  signincant 
increase  in  the  probability  or  consequences 
of  a  previously  analyzed  accident. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

a.  The  AFD  component  of  this  proposal 
does  not  allow  operation  of  the  plant  in  any 
way  different  from  the  current  Specifications. 
The  target  band  is  not  altered,  and  operation 
within  the  target  band  is  required  to  the  same 
degree  as  the  current  Specincations.  This 
change  is  administrative  in  nature,  and  poses 
no  functional  change. 

b.  The  Movable  Detector  System 
Operability/QPTR  proposal  is  only  an 
administrative  clarification,  and  does  not 
affect  either  plant  operation  or  accident 
analyses  in  any  way. 

c.  The  MTC  portion  will  expand  the  current 
EOL  limit,  but  the  parameters  used  in  the 
safety  analysis  remain  unchanged.  The  safety 
analysis  remains  bounding  for  any  accident 
types. 

Since  there  is  no  impact  on  plant  operation 
from  this  proposal,  and  there  is  no  change  in 
safety  evaluation  assumptions,  it  is 
concluded  that  there  is  no  possibility  of  a 
new  or  different  kind  of  accident  from  those 
previously  analyzed. 

3.  The  proposed  amendment  does  not  result 
in  a  significant  reduction  in  the  margin  of 
safety. 

a.  For  the  reasons  given  above,  the  AFD 
change  does  not  impact  the  margin  of  safety. 
There  is  no  change  to  the  target  band,  or  the 
requirements  to  be  within  the  target  band. 
The  removal  of  the  Surveillance  Requirement 
to  log  AFD  for  24  hours  after  the  AFD 
Monitor  is  restored  to  operability  is 
consistent  with  the  MERITS  improvement 
program.  The  rationale  is  that,  once  the  AFD 
Monitor  Alarm  is  determined  to  be  fully 
operable,  there  is  no  reason  to  require 
continued  logging  by  Technical 
SpeciPications. 

b.  The  Movable  Detector  Operability/ 
QPTR  proposal  is  completely  administrative. 
It  clarifles  that,  when  using  the  unique  set  of 
8  symmetric  detectors  already  allowed,  there 
is  no  reason  to  access  75%  of  the  incore 
thimbles  to  declare  the  system  operable.  This 
will  have  no  impact  on  the  margin  of  safety. 

c.  The  last  component  of  this  proposal,  the 
MTC  methodology  to  relax  the  negative  EOL 
limit,  has  no  reduction  in  the  margin  of 
safety.  The  most  negative  EOL  MTC  limit  is 
generated  to  assure  that  the  moderator 
density  coefficient,  which  is  the  parameter 
used  in  the  safety  analysis,  remains  below  its 
limiting  value.  The  new  MTC  methodology 
removes  overly  conservative  assumptions 
made  in  converting  between  the  MTC  and 


MDC,  but  does  not  alter  the  safety  analysis 
inputs. 

It  is  concluded  that  there  is  no  reduction  in 
the  margin  of  safety  for  this  proposal. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  ai^ 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway.  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Newman  &  Holtzinger. 
P.C,  1615  L  Street,  NW,  Washington,  DC 
20036 

NRC  Project  Director  Suzanne  C. 
Black 

Paciflc  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests:  August 
7. 1991  (Reference  LAR  91-07) 

Description  of  amendment  requests: 
The  proposed  amendments  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
Unit  Nos.  1  and  2  to  change  Section  6.0 
of  the  TS  regarding  the  offsite  review 
committee.  The  specific  TS  changes 
proposed  are  as  follows: 

(1)  TS  6.5.  "Review  and  Audit."  6.6. 
"Reportable  Event  Action."  6.7.  "Safety 
Limit  Violation."  and  6.10,  "Record 
Retention."  would  be  revised  to  change 
all  references  from  General  Office 
Nuclear  Plant  Review  and  Audit 
Committee  (GONPRAC)  to  Nuclear 
Safety  Oversight  Committee  (NSOC). 

(2)  TS  6.5.3.2.  "Composition."  would 
be  revised  to  functionally  describe  the 
committee  composition,  appointment  of 
members,  and  qualification 
requirements. 

(3)  TS  6.5.3.3.  "Alternates."  would  be 
deleted. 

(4)  TS  6.5.3.5.  "Meeting  Frequency." 
would  be  revised  to  eliminate  reference 
to  the  committee  meeting  frequency 
during  the  first  year  of  plant  operation. 

(5)  TS  6.5.3.6.  "Quorum."  would  be 
revised  to  eliminate  reference  to 
alternates  and  to  redefine  the 
requirements  for  a  quorum. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  TS  changes  are 
administrative  in  nature  and  specify 
requirements  to  ensure  that  committee 
members  have  a  high  degree  of  experience 
and  technical  capability.  The  proposed 
changes  do  not  affect  accident  evaluations. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  TS  changes  are 
administrative  in  nature  and  do  not  affect 
any  plant  systems,  plant  operations,  or  the 
type  of  accidents  that  might  occur  at  Diablo 
Canyon. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  are  administrative 
in  nature  and  do  not  affect  the  margin  of 
safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safely. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Richard  F. 
Locke.  Esq..  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San  Francisco. 
California  94120 

NRC  Project  Director:  Theodore  R. 
Quay 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request- 
September  4, 1991 

Description  of  amendment  request: 
The  proposed  amendments  would  make 
changes  to  the  technical  specifications 
4.5.1.C.2  such  that  the  High  Pressure 
Coolant  Injection  (HPCI)  system  is 
verified  to  develop  a  How  of  at  least 
5000  gpm  against  a  test  line  pressure  of 
greater  than  or  equal  to  245  psig  whei\ 
measured  at  the  pump  discharge 
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centerline  when  steam  is  being  supplied 
to  the  HPCI  turbine  at  150  ±  15  psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.  This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  change  addresses  a  condition  where 
there  exists  an  inadequate  basis  for  a 
surveillance  requirement  to  demonstrate 
HPCI  operation  at  the  low  end  of  its  available 
operating  RPV  pressure  range.  The  change 
does  not  question  the  capability  of  the  HPCI 
system  to  perform  its  intended  design 
function  and  does  not  affect  the  ability  of  the 
plant  to  deal  with  a  high  or  low  pressure 
l.OCA.  High  pressure  operation  is 
'emonstrated  under  a  different  surveillance 
"quirement  which  is  unaffected  by  this 
(  nange.  While  HPCI  operation  is  assumed  in 
>  'ie  large  break  accident  analysis  for  reactor 
vressures  down  to  150  psig.  its  contribution  to 
core  reflood  rate  and  thus  to  peak  cladding 
temperatures  is  small. 

The  change  provides  an  acceptance 
parameter  which  is  within  the  design 
capabilities  of  the  HPCI  system.  The 
parameter  is  sufficient  to  meet  the  intent  of 
the  surveillance  to  demonstrate  the  HPCI 
system  capability  to  inject  5000  gpm  to  the 
RPV  at  a  nominal  pressure  of  150  psig. 

II.  This  proposal  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

Plant  operation  in  accordance  with  the 
proposed  change  remains  bounded  by  the 
existing  safety  analyses  given  in  the  FSAR. 
The  change  ensures  the  intent  of  the 
surveillance  is  met  and  that  the  HPCI  system 
has  the  capability  of  performing  as  designed. 

DL  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  maintained  by  this 
Technical  Specification  is  a  function  of  the 
operation  of  all  ECCS  operating  in  their 
prescribed  modes.  Protection  against  a  low 
pressure  LOCA  is  provided  by  the  low 
pressure  ECCS  with  only  a  minor 
contribution  from  HPCI  under  large  break 
LOCA  scenarios.  The  HPCI  system  is  shown 
to  be  capable  of  providing  the  required  flow 
at  higher  pressures  by  design  and  period 
tests. 

No  physical  changes  to  the  system  or  its 
initiation  logic  functions  are  proposed.  The 
change  provides  only  an  acceptance 
parameter  which  is  within  the  design 
capability  of  the  HPCI  system.  This  ensures 
the  intent  of  the  surveillance  is  met  and  that 
the  HPCI  system  has  the  capability  to 
perform  as  designed. 

Periodic  test  performance  will  ensure  that 
the  system  meets  the  revised  requirements. 
Additionally,  documented  surveillance 
results  show  compliance  with  current 
Technical  Speafication  requirements. 

The  NRC  staS  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osferhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington.  D.C.  20037 

NRC  Project  Director  Walter  R. 
Butler 

Public  Service  Contpany  of  New 
Hampshire,  Docket  No.  50-443,  Seabrook 
Station,  Rockingham  County,  New 
Hampshire 

Date  of  amendment  request:  April  12, 
1991  as  supplemented  by  letter  dated 
July  12, 1991. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specification  (TS)  limiting 
conditions  of  operation  and  surveillance 
requirements  to  permit  repositioning  of 
rod  cluster  control  assemblies  (RCCA's) 
between  225  and  232  steps  withdrawn 
during  power  operation.  This  change  is 
part  of  a  program  which  is  expected  to 
yield  even  distribution  of  wear  for 
RCCA's. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.92(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  RCCA  repositioning  program 
has  been  evaluated  by  Yankee  Atomic 
Electric  Company  (YAEC)  with  respect  to  its 
affect  on  reactor  physics,  transient  analysis 
(non-LOCA).  LOCA  analysis,  mechanical 
analysis  and  fuel  managemeni.  The 
evaluations  by  YAEC  and  NHY  have 
determined  that  the  proposed  changes  do  not 
involve  a  Significant  Hazards  Consideration 
pursuant  to  10  CFR  50.92  as  discussed  below: 

a.  Do  the  changes  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  The  affect  of  control  rod  bank  and 
shutdown  rod  bank  repositioning  at  Seabrook 
Station  has  t>een  evaluated  by  the  Yankee 
Atomic  Electric  Company  (YAEC).  The  YAEC 
evaluation  determined  that  allowing  control 
rod  banks  and  shutdown  rod  banks  to  have  a 
variable  fully  withdrawn  position  between 
225  steps  withdrawn  and  232  steps 
withdrawn,  inclusive,  versus  the  current 
parked  position  of  228  steps  withdrawn  will 
have  an  insignificant  affect  on  the  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
Chapter  15  accident  analyses  (both  non- 
LOCA  and  LOCA  transients).  The  bases  for 
this  determination  are  as  follows: 

Reactor  Physics  Considerations 


The  proposed  RCCA  repositioning  program 
involves  the  axial  repositioning  of  both  the 
control  rod  banks  and  the  shutdown  rod 
banks  between  225  steps  withdrawn  and  232 
steps  withdrawn,  inclusive.  The  program 
would  replace  the  stationary  parked  position 
of  228  steps  withdrawn,  which  is  required  by 
the  current  Technical  Specifications  3.1.3.5. 
"Shutdown  Rod  Insertion  Umit,"  and  3.1.3.6, 
"Control  Rod  Insertion  Limits."  The  proposed 
RCCA  repositioning  program  will  consist  of 
monthly  repositioning  of  l>oth  the  shutdown 
rod  banks  and  the  control  rod  tianks 
(excluding  Control  Bank  D)  by  one  step 
within  the  225  -  232  step  withdrawn  range 
during  power  operation.  Control  Bank  D  is 
excluded  from  the  program  since  this  control 
bank  is  used  as  required  for  small 
incremental  reactivity  changes  such  as  boron 
dilutions  or  small  load  changes.  This  control 
bank  is  maintained  within  the  requirements 
of  the  Technical  Specification  Figure  3.1-1  rod 
insertion  limits.  Since  both  control  rod  banks 
and  shutdown  rod  banks  would  be  allowed  to 
be  inserted  further  into  the  core,  the  potential 
impact  on  axial  and  radial  power  distribution 
profiles  as  well  as  temperature  dependent 
shutdown  margins  have  been  evaluated  by 
YAEC.  The  conclusions  of  the  YAEC 
evaluation  are  as  follows: 

The  228**  step  withdrawn  position  is 
actually  1.48"  above  the  top  of  the  active  fuel 
region.  If  rods  were  repositioned  to  the  225'* 
step  withdrawn  position,  they  would  be 
approximately  .4"  inserted  into  the  active 
core  region.  Yankee  Atomic  Electric 
Company  has  determined  that  repositioning 
the  control  rod  banks  and  the  shutdown  rod 
banks  at  the  225**  step  withdrawn  position 
will  have  an  insignificant  affect  which  is  not 
quantifiable  within  the  accuracy  of  their 
computer  model  SIMULATE-3  for  both  axial 
and  radial  power  distributions,  critical  boron 
concentrations  and  temperature  dependent 
shutdown  margins  during  Cycle  1  and  Cycle 
2.  The  YAEC  Topical  Report  1659  for  the 
SIMULATE-3  computer  model  was  accepted 
by  the  NRC  for  referencing  on  February  20, 
1990. 

The  Cycle  1  and  Cycle  2  core  designs  each 
result  in  the  225"'  step  withdrawn  being 
approximately  .4"  inserted  into  the  active 
core  region.  The  fuel  vendor  will  be  informed 
that  the  RCCA  repositioning  program  should 
be  accounted  for  in  suttsequent  core  designs 
and  safety  analyses. 

Transient  Analysis  Considerations 

As  stated  above,  YAEC  has  determined 
that  there  is  no  significant  effect  on  axial  or 
radial  power  distributions  due  to  control  rod 
banks  and  shutdown  rod  banks  insertion  at 
225  steps  withdrawn  consistent  with  the 
proposed  RCCA  repositioning  program.  Since 
there  is  no  significant  effect  on  power 
distributions  with  insertion  at  225  steps 
withdrawn,  there  will  be  no  po%ver 
distribution  related  effect  on  the  UFSAR 
Chapter  15  accident  analyses.  Therefore,  the 
proposed  RCCA  repositioning  program  does 
not  involve  a  significant  increase  in  the 
probability  or  consequetices  of  an  accident 
previously  evaluated. 

The  RCCA  repositioning  {wogram  also 
allows  for  the  control  rod  banks  and 
shutdown  rod  banks  to  be  withdrawn  to  232 
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steps,  four  steps  higher  than  the  current 
Technical  Specification  limit.  Withdrawing 
control  rod  banks  and  shutdown  rod  banks 
further  out  of  the  core  results  in  a  longer  time 
for  insertion  of  these  rod  banks  into  the  core. 
Technical  Specification  3.1.3.4  states  that  for 
Modes  1  and  Z: 

The  individual  full-length  (shutdown  and 
control)  rod  drop  time  from  the  fully 
withdrawn  position  shall  be  less  than  or 
equal  to  2.2  seconds  from  beginning  of  decay 
of  stationery  gripper  coil  voltage  to  dashpot 
entry  with: 

a.  T.„  for  each  loop  greater  than  or  equal 
to  551°  F.  and 

b.  all  reactor  coolant  pumps  operating. 
Rod  drop  times  from  228  steps  withdrawn 

have  been  measured  twice  at  Seabrook 
Station.  The  maximum  measured  rod  drop 
time  from  the  226^''  step  withdrawn  under  the 
Technical  Specification  required  conditions 
was  1.45  seconds.  Yankee  Atomic  Electric 
Company  has  conservatively  calculated  the 
additional  drop  time  related  to  the  extra  four 
steps  withdrawn  to  be  .048  seconds  utilizing 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  Figure  15.0-4.  RCCA  Position  Versus 
Time  to  Dashpot.  The  total  calculated  drop 
time  of  1.498  seconds  from  a  position  of  232 
steps  withdrawn  is  still  well  within  the  2.2 
seconds  requirement  of  Technical 
Specification  3.U.4,  Rod  Drop  Time. 
Additionally.  NHY  will  not  implement  the 
RCCA  repositioning  program  for  the  positions 
above  228  steps  withdrawn  until  rod  drop 
times  at  these  positions  have  been  measured 
and  have  been  determined  to  meet  the  drop 
time  requirement  of  Technical  Specification 
3.1.3.4.  Therefore,  the  proposed  RCCA 
repositioning  program  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Loss  of  Coolant  Accident  (LOCAJ 
Considerations 

The  impact  of  the  RCCA  repositioning 
program  on  the  following  areas  has  been 
evaluated  by  YAEC: 

Large  and  Small  Break  LOCA  Analyses 

Hot  Leg  Switchover  Calculation 

Post-LOCA  Long-Term  Core  Cooling 

The  small  break  LOCA  analysis  considers 
a  top-skewed  power  shape  and,  therefore, 
could  potentially  be  affected  if  the  most 
limiting  axial  power  shapes  were  affected  by 
the  proposed  RCCA  repositioning  program.  It 
has  been  determined  by  YAEC  as  asserted 
above  in  the  Transient  Analysis 
Considerations,  that  the  affect  on  power 
distributions  from  the  repositioning  program 
are  insignificant.  Additionally,  rod  drop  times 
as  asserted  atwve  in  the  Transient  Analysis 
Considerations  are  not  significantly 
increased  by  the  RCCA  repositioning 
program.  It  can,  therefore,  be  concluded  that 
the  smell  break  LOCA  analysis  will  not  be 
affected  by  the  proposed  RCCA  repositioning 
program  and  the  probability  or  consequences 
of  such  accidents  are  not  increased. 
Additionally,  the  RCCA  repositioning 
program  does  not  affect  large  break  LOCA 
analysis  since  power  distributions  are  not 
significantly  affected  and  rod  insertion  is  not 
credited  during  such  an  event. 

The  post-LOCA  long-term  core  cooling 
analysis  and  the  hot  leg  switchover 


calculation  address  the  potential  for 
recriticality  and  boron  precipitation.  The  key 
parameters  considered  in  this  analysis  are 
initial  full  power  critical  boron  concentration 
and  critical  boron  concentration  under  cold 
shutdown  conditions  (post-LOCA).  It  has 
been  determined  by  YAEC  as  asserted  above 
in  the  Reactor  Physics  Considerations  that 
inserting  the  control  rod  banks  and  the 
shutdown  rod  banks  .4"  into  the  active  core 
region  has  an  insignificant  impact  on  critical 
boron  concentrations.  Therefore,  it  is 
concluded  that  the  post-LOCA  long-term 
cooling  analysis  is  not  affected  by  the  RCCA 
repositioning  program. 

Mechanical  Considerations 

The  mechanical  impact  of  implementations 
of  the  RCCA  repositioning  program  has  been 
evaluated  bv  YAEC.  This  evaluation 
addressed  the  following  areas: 

RCCA  Tip  Characteristics 

LOCA  Hydraulic  Forces 

Mechanical  Integrity 

The  evaluation  of  RCCA  tip  characteristics 
consisted  of  determining  whether 
repositioning  rods  from  225  steps  withdrawn 
to  232  steps  withdrawn  combined  with  the 
characteristics  of  the  RCCA  tips  (geometry, 
material  composition,  etc.)  would  reduce  the 
likelihood  that  the  rods  would  perform  their 
function  during  design  basis  events.  Chapter 
4  of  Updated  Final  Safety  Analysis  Report 
and  as-built  drawings  show  that  withdrawing 
rods  to  the  232'^  step  withdrawn  still  ensures 
that  the  tips  of  the  RCCAs  remain  engaged  in 
the  guide  thimbles,  thereby  ensuring  that 
alignment  between  the  RCCA  fingers  and  the 
guide  thimbles  is  always  maintained.  At  a 
position  of  232  steps  withdrawn,  the  tips  of 
the  RCCAs  are  approximately  four  inches 
below  the  top  of  the  fuel  rods  and , 
approximately  eight  inches  below  the  top  of 
the  nozzle  plate  of  the  fuel  assembly.  This 
positioning  ensures  that  the  amount  of 
bearing  surface  area  at  the  tip  of  the  RCCAs 
(against  the  inner  surface  of  the  guide 
thimbles)  remains  essentially  unchanged 
compared  to  the  228  step  withdrawn  position. 

The  repositioning  of  the  RCCAs  within  the 
225""  step  withdrawn  and  232"  step 
withdrawn  range  could  position  the  tips  so  as 
to  accumulate  a  higher  integrated  flux  and, 
therefore,  a  higher  rate  of  embrittlement  than 
would  result  at  the  228""  step  withdrawn 
position.  Based  on  discussions  with  the  fuel 
vendor,  it  is  their  experience  that  the  net 
affect  on  integrated  flux  for  similar  RCCA 
repositioning  programs  is  insignificant  and. 
therefore,  the  rate  of  embrittlement  of  the 
RCCA  tips  is  unaffected.  Additionally,  as 
discussed  above,  inserting  the  RCCAs  to  the 
225**  step  withdrawn  has  no  significant  affect 
on  axial  power  shapes.  This  leads  to  the 
conclusion  that  repositioning  the  RCCAs  to 
the  225^  step  withdrawn  will  not  lead  to  a 
significant  increase  in  integrated  exposure  or 
embrittlement.  Therefore,  there  is  no  adverse 
affect  on  the  RCCA  tips  resulting  from  the 
proposed  RCCA  repositioning  program. 
The  hydraulic  forces  resulting  from  a 
LOCA  are  applied  to  the  RCCAs  through 
openings  in  the  guide  thimbles  within  the  fuel 
assemblies  and  through  openings  in  the  guide 
tubes  in  the  upper  internals.  In  the  upper 
internals,  a  series  of  horizontal  card  type 
structures  provide  lateral  support  for  the 


RCCA  fingers  at  regular  intervals  along  the 
length  of  the  guide  tube.  Fuel  assembly  guide 
thimbles  provide  lateral  support  within  the 
core  region.  Since  the  span  lengths  between 
lateral  support  locations  will  not  be  changed 
due  to  the  RCCA  repositioning  program, 
forces  and  stresses  will  not  be  increased 
significantly.  Therefore,  there  is  no  adverse 
affect  due  to  LOCA  hydraulic  forces  resulting 
from  the  proposed  RCCA  repositioning 
program. 

The  mechanical  integrity  of  the  RCCAs 
during  a  design  basis  event  has  been 
evaluated.  The  RCCAs  remain  positively 
inserted  in  the  guide  thimbles  by  a  safe 
margin  even  at  the  mechanical  fully 
withdrawn  position  of  232  steps.  The  RCCAs 
and  protective  guide  lubes  (and  thimbles)  are 
subjected  to  the  same  mechanical  stresses  in 
any  position  from  225  steps  withdrawn  to  232 
steps  withdrawn  due  to  the  fixed  lateral 
support  locations  in  both  the  upper  internals 
and  the  fuel  assemblies.  Therefore,  the  ability 
of  the  RCCAs  to  perform  their  design  function 
during  a  design  basis  event  is  not  affected  by 
the  proposed  RCCA  repositioning  program. 

Overall,  implementation  of  the  RCCA 
repositioning  program  will  have  no  adverse 
impact  on  the  mechanical  integrity/ 
operability  of  the  control  rod  banks  and  the 
shutdown  rod  banks  and  they  will  be  able  to 
satisfactorily  perform  their  design  functions. 

Fuel  Management  Considerations 

Yankee  Atomic  Electric  Company 
personnel  have  attended  recent  Electric 
Power  Research  Institute  workshops  related 
to  RCCA  fretting  wear  at  which  industry 
representatives  reported  that  significant 
RCCA  fretting  wear  has  been  experienced. 
Industry  experience  indicates  that  Seabrooks 
RCCAs  are  susceptible  to  such  fretting  wear. 
With  this  industry  experience  in  mind,  YAEC 
has  advised  NHY  that  the  proposed  RCCA 
repositioning  program  should  be  implemented 
as  soon  as  possible  to  minimize  the  risk  of 
potential  damage  to  the  Seabrook  Station 
RCCAs.  Secondly.  YAEC  advised  that  the 
RCCA  repositioning  program  should  initially 
avoid  the  current  fully  withdrawn  position  of 
228  steps  until  operating  time  at  the  other 
positions  in  the  225  step  withdrawn  to  232 
step  withdrawn  range  approximates  that  of 
the  228  step  withdrawn  position.  This  would 
allow  for  an  even  distribution  of  fretting  wear 
within  the  range. 

b.  Do  the  changes  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

No.  The  following  aspects  of  the  RCCA 
repositioning  program  have  been  evaluated 
by  YAEC. 

•  The  affect  on  rod  drop  times  of 
withdrawing  RCCAs  further  than 
allowed  by  the  current  Technical 
Specifications. 

•  The  affect  on  power  distributions,  critical 
boron  concentrations  and  temperature 
dependent  shutdown  margin  of  inserting 
RCCAs  deeper  than  currently  allowed  by 
Technical  Specifications. 

•  Whether  withdrawal  of  RCCAs  beyond 
the  current  Technical  Specification  limit 
may  cause  mechanical  integnly/ 
operability  problems. 
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As  asserted  in  the  response  to  question  a. 
above,  the  affect  of  withdrawing  RCCAs 
another  four  steps  beyond  the  current  limit  of 
228  steps  withdrawn  has  an  insignincant 
increase  on  rod  drop  times.  The  total  rod 
drop  time  has  been  conservatively  calculated 
to  increase  by  a  total  of  .048  seconds  from 
1.45  seconds  to  a  new  value  of  1.498  seconds 
which  is  still  significantly  less  than  the 
maximum  rod  drop  time  of  2.2  seconds 
required  by  Technical  Specification  3.1.3.4. 
Rod  Drop  Time. 

The  affect  of  inserting  RCCAs  three  steps 
deeper  than  the  current  limit  of  228  steps 
withdrawn  has  also  been  determined  to  have 
an  insignificant  affect  on  power  distributions, 
critical  boron  concentrations,  and 
temperature  dependent  shutdown  margin  as 
asserted  in  the  Reactor  Physics 
Considerations  response  to  question  a. 
above. 

An  evaluation  of  the  affect  on  the  proposed 
RCCA  repositioning  program  on  the 
mechanical  integrity/operability  on  the 
RCCAs.  was  performed.  This  evaluation 
determined  that  the  proposed  RCCA 
repositioning  program  does  not  introduce 
mechanical  integnty/operability  problems 
which  might  interfere  with  RCCA  operation 
for  the  proposed  repositioning  range. 

Therefore,  the  evaluations  which  have 
been  performed  have  not  identified  any 
aspect  of  the  proposed  RCCA  repositioning 
program  that  would  lead  to  a  new  or  differeni 
kind  of  accident  from  any  accident  previously 
evaluated. 

c.  Do  the  changes  involve  a  significant 
reduction  in  the  margin  of  safety? 

No.  The  proposed  RCCA  repositioning 
program  does  not  involve  a  significant 
reduction  in  the  margin  of  safety.  The 
marginis)  of  safety,  potentially  affected  by 
the  proposed  Technical  Specification  changes 
are  related  to  Minimum  Departure  from 
Nucleate  Boiling  Ratio  requirements  for  non- 
LOCA  transients  and  to  fuel  failure 
assumptions  included  in  the  LOCA  and  rod 
ejection  transient  analyses.  As  discussed  in 
response  to  question  a.  above.  LOCA 
analyses  and  non-LOCA  transient  analyses 
are  not  significantly  affected  by  the  proposed 
RCCA  repositioning  program  due  to  its 
insignificant  effect  on  core  power 
distributions,  rod  drop  times  and  on  the 
mechanical  operabilify/integrity  of  the 
RCCAs.  The  margin  of  safety  demonstrated 
by  these  analyses  with  respect  to  Minimum 
Departure  from  Nucleate  Boiling  Ratio 
requirements  is  therefore  not  significantly 
reduced  by  the  proposed  RCCA  repositioning 
program.  The  mechanical  integrity/ 
operability  of  the  RCCA's  is  also  not  affected 
by  the  proposed  RCCA  repositioning 
program.  The  RCCAs  will  satisfactorily 
perform  their  design  function  during  normal 
or  postulated  accident  conditions.  RCCA 
mechanical  integrity  ensures  that  the  margin 
of  safety  associated  with  potential  fuel 
failure  and  fission  product  release  is  not 
reduced. 

With  consideration  and  evaluation  of  the 
above  it  has  been  determined  that  the 
proposed  RCCA  repositioning  program  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 


review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  inquest 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  New  Hampshire,  03833. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  &  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R. 
Butler 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  April  2, 
1990 

Description  of  amendment  request: 
The  proposed  change  would  increase 
the  allowable  isolation  time  associated 
with  the  feedwater  control  valves. 
Salem.  Units  1  and  2  Technical 
Specification  (TS)  3.3.2.1  Table  3.3-5 
would  be  revised  to  a  less  than  or  equal 
to  10  seconds  response  time  for  all 
Feedwater  Isolation  functions  except 
Steam  Flow  in  Two  Steam  Line  High  - 
Coincident  with  Tavg  -  -  Low  Low.  Its 
Feedwater  Isolation  would  be  changed 
to  a  less  than  or  equal  to  a  15.0  seconds. 
The  proposed  amendment  would  also 
revise  Unit  1  TS  3.6.2.1  Table  3.6.1  and 
Unit  2  TS  3.6.3  Table  3.6.1  to  a  less  than 
or  equal  to  9  seconds  response  time  for 
the  Feedwater  Isolation  function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  to  the  Technical 
Specifications: 

1.  Do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  effect  of  the  increase  in  feedwater 
control  valve  closure  time  was  evaluated 
with  regard  to  IXX:A.  Non-LOCA  and 
Containment  Integrity  analyses. 

The  increased  closure  time  had  no  effect  on 
the  short  term  mass  and  energy  release,  and 
the  short  term  subcompartment  analysis.  The 
long  term  mass  and  energy  release,  and  the 
containment  pressure  response  calculations 
following  a  LOCA  improved  with  increased 
feedwater  isolation  times,  due  to  the 
reduction  in  S/G  secondary  side  temperature 
as  the  mass  increased.  The  increase  in  valve 
closure  time  affected  the  steamline  break 
containment  analysis  slightly.  The  current 
Salem  Design  Basis  Containment  Analysis  for 
steamline  break  contains  multiple  failure 
assumptions.  The  most  limiting  analyses 
were  reevaluated  with  the  feedwater  control 


valve  closure  time  increased  to  10  seconds. 
The  containment  pressure  was  maintained 
below  the  design  pressure  of  47  psig  and  the 
containment  temperature  was  maintained 
below  340  degrees  F  for  all  analyses.  It  was 
also  concluded  that  the  single  failure  of  a 
feedwater  control  valve  is  bounded  by  the 
single  failure  of  a  safeguards  train  assumed 
in  the  Salem  Safety  Analysis  Report. 

Therefore,  it  may  be  concluded  that  the 
proposed  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

No  physical  plant  modifications  or  new 
operating  configurations  result  from  these 
changes.  The  proposed  changes  do  not 
adversely  affect  the  design  or  operation  of 
any  system  or  component  important  to  safety. 
The  increase  in  feedwater  control  valve 
closure  time  is  justified  by  analysis  and 
controlled  by  the  Technical  Specifications. 

Therefore,  no  new  or  different  accident 
from  any  previously  evaluated  will  be 
created. 

3.  Do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Existing  LOCA,  Non-LOCA  and 
Containment  Integrity  analyses  were 
evaluated  to  determine  the  affect  of  an 
increase  in  feedwater  control  valve  closure 
time.  The  results  of  these  analyses 
demonstrated  that  this  increase  does  not 
reduce  the  existing  margin  of  safety.  The 
design  limit  valve  [value]  for  DN6R  is 
maintained  in  all  cases  (i.e.  DNBR  remains 
greater  than  or  equal  to  1.3).  The  most 
limiting  containment  integrity  analyses.' 
reevaluated  with  the  increase  in  valve 
closure  time,  did  not  exceed  the  containment 
design  pressure  of  47  psig  or  a  containment 
temperature  of  340  degrees  F. 

The  change  also  results  in  consistent 
Containment  Isolation  closure  times  specified 
in  Salem,  Units  1  and  2  Technical 
Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn.  1400  L  Street,  N.W., 
Washington,  D.C..  20005-3502 

NRC  Project  Director  Charles  L. 
Miller 

Southern  California  Edison  Company,  et 
al.,  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  amendment  request: 
September  17, 1991 


Federal  Register  /  Vol.  56.  No.  200  /  Wednesday.  October  16.  1991  /  Notices 51931 


Description  of  amendment  request- 
The  amendment  application  consists  of 
Proposed  Technical  Specification 
Change  No.  244  to  Provisional  Operating 
License  No.  DPR-13.  The  proposed 
change  is  a  request  to  revise  Technical 
Specifications  Section  3.2,  "Chemical 
and  Volume  Control  System":  Section 
3.3.1.  "Operating  Status  for  Safety 
Injection  and  Containment  Spray 
Systems";  Section  3.3.3,  "Minimum 
Boron  Concentration  in  the  Refueling 
Water  Storage  Tank  (RWST)  and  Safety 
Injection  (SI)  Lines  and  Minimum  RWST 
Water  Volume";  and  Section  4.2.1. 
"Safety  Injection  and  Containment 
Spray  System  Periodic  Testing."  A  new 
Technical  Specification  Section  3.3.6, 
'Trisodium  Phosphate  (TSP)  in  the 
Containment  Racks"  is  to  be  created. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

The  proposed  change  results  in  the 
following  three  major  changes  to  the 
Technical  Specification:  increase  in  the 
quantity  of  TSP  to  be  stored  in  the 
containment  racks,  reduction  to  the  RWST 
boron  concentration  upper  limit,  and 
provision  for  a  maximum  limit  for  the 
combined  RWST,  BAST,  and  RCS  boron 
concentration.  Action  requirements  are 
provided  if  the  RWST  boron  concentration 
upper  limit  is  exceeded.  The  proposed  change 
represents  increased  Technical  Specification 
requirements  and  are  necessary  to  ensure 
that  the  containment  water  pH  remains 
within  the  required  limits  following  an 
accident  Reducing  the  RWST  boron 
concentration  upper  limit  and  providing  a 
maximum  limit  for  the  combined  RWST, 
BAST,  and  RCS  bom  concentration  do  not 
preclude  these  systems  from  performing  any 
of  their  functions. 

The  probability  of  any  accident  previously 
evaluated  is  not  dependent  upon  the  quantity 
of  TSP  stored  in  the  containment  racks.  Nor 
is  it  dependent  upon  the  maximum  potential 
boron  inventory  available  to  the  post- 
accident  containment.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  of  any 
accident  previously  evaluated. 

The  proposed  change  will  ensure  that  the 
containment  water  pH  will  be  maintained 
between  7.0  and  7.5  in  a  post-accident 
environment.  The  proposed  change  does  not 
preclude  any  system  from  performing  its  post- 
accident  functions.  Nor  does  it  have  any 
adverse  impact  on  containment  equipment 
subject  to  spray  or  in  contact  with  the 
containment  water  during  various 


recirculation  events.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  will  ensure  that  the 
existing  Technical  Specification  requirements 
for  the  containment  water  pH  are  satisfied. 
The  existing  minimum  TWST  boron 
concentration  of  3.750  ppm  satisfies  the 
requirements  for  RWST  function. 
Establishing  an  upper  limit  to  the  total  boron 
inventory  from  the  RWST,  RCS.  and  the 
BAST  has  no  adverse  impact  on  these 
systems  to  perform  their  intended  functions. 
Therefore,  operation  of  the  facility  in 
accordance  with  this  proptosed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Requirements  for  minimum  containment 
water  TSP  limits  in  the  existing  Technical 
Specifications  are  based  on  calculations  that 
did  not  include  BAST  contents  as  potential 
source  of  borated  water  in  the  containment 
following  a  LOCA.  Revised  calculations 
including  the  BAST  show  that  the  pH  could 
have  been  below  the  Technical  Specifications 
lower  limit  Any  loss  of  margins  due  to  the 
additional  borated  water  will  be  restored  by 
imposing  limits  on  the  total  boron  inventory 
in  the  RWST,  BAST,  and  RCS,  and  by  the 
additional  TSP  in  the  containment  racks  as 
proposed  by  this  change.  The  post-accident 
containment  water  pH  will  remain  within  the 
range  of  7.0  and  7.5.  Therefore,  operation  of 
the  facility  in  accordance  with  this  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
California.  P.O.  Box  19557.  Irvine. 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletto.  Esquire.  Southern  California 
Edison  Company.  P.O.  Box  800. 
Rosemead.  California  91770 

NRC  Project  Director  lames  E.  Dyer 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  To  Operating  Licenses  and 
Proposed  No  Significant  Hazards 
Consideration  Determination  and 
Opportunity  For  Hearing 

The  following  notices  were  previously 


published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 

individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duke  Power  Company,  et  al..  Docket 
N08.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  requesL  August 
12.1991 

Description  of  amendment  request- 
The  proposed  amendment  would  change 
the  minimum  allowed  air  flow  through 
the  Control  Room  Area  Ventilation 
System  filter  unit  from  5400  cfm  to  4000 
cfm. 

Date  of  publication  of  individual 
notice  in  Federal  Register  September 
23, 1991  (56  FR  47969) 

Expiration  date  of  individual  notice: 
October  23. 1991 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3.  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
September  25, 1991 

Brief  description  of  amendment 
request  The  amendment  changes  the 
Technical  Specifications  by  adding  a 
note  to  the  emergency  diesel  generator 
test  frequency  table  to  not  require  the 
test  failure  on  August  20, 1991,  to  count 
for  adjustment  of  test  frequency  of  the 
"A"  diesel. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  1, 
1991  (56  FR  49802) 

Expiration  date  of  individual  notice: 
Comment  period  expires  October  31. 
1991;  Notice  period  expires  October  16. 
1991 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront. 
New  Orleans,  Louisiana  70122 
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Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin.  Texas,  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County.  Texas 

Date  of  application  for  amendment: 
October  30, 1990 

Brief  description  of  amendment 
request:  The  proposed  amendments 
would  replace  Technical  Specification 
3/4.6.2.2.  "Spray  Additive  System"  with 
a  new  specification  entitled 
'Recirculation  Fluid  pH  Control  System" 
to  be  consistent  with  a  planned  plant 
modification  which  would  eliminate  the 
containment  spray  additive  system. 

Date  of  individual  notice  in  Federal 
Register  September  23, 1991  (56  PR 
47971) 

Expiration  date  of  individual  notice: 
October  23, 1991 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346.  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County. 
Ohio 

Date  of  application  for  amendment: 
May  31. 1991,  as  supplemented  August 
29. 1991. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  change  Technical  Specification 
5.3.1,  "Fuel  Assemblies,"  to  allow 
limited  substitution  of  stainless  steel 
filler  rods  for  fuel  rods. 

Date  of  individual  notice  in  Federal 
Register  September  25, 1991  (56  FR 
48591) 

Expiration  date  of  individual  notice: 
October  25. 1991 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

Notice  of  Issuance  of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 


CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street,  NW.. 
Washington.  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects. 

Arizona  Public  Service  Company,  et  al., 
Docket  No.  STN  50-529  Palo  Verde 
Nuclear  Generating  Station,  Unit  No.  2, 
Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
July  13. 1991 

Brief  description  of  amendment:  This 
amendment  grants  a  one-time  extension 
to  the  current  surveillance  requirement 
by  allowing  surveillance  for  the  diesel 
•  generators  to  be  deferred  until  the  next 
refueling  outage  scheduled  to  begin 
October  17. 1991.  but  no  later  than 
December  31. 1991. 

Date  of  issuance:  September  19, 1991 

Effective  date:  September  19. 1991 

Amendment  No.:  41 

Facility  Operating  License  No.  NPFr 
51:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  FR  37576) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  September  19, 
1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
May  17, 1991 

Brief  description  of  amendments: 
These  amendments  clarify  the  basis  and 
applicability  of  Limiting  Condition  for 
Operation  (LCO)  3.4.8.1  during  the  time 
the  reactor  vessel  head  is  fully 
detensioned  and  also  add  maximum 
allowable  heatup  and  cooldown  rate 
figures  to  supplement  the  existing 
pressure/temperature  limit  figures. 
These  amendments  will  allow  normal 
outage  activities  to  be  conducted  which 
require  the  temperature  of  the  reactor 
coolant  system  (RCS)  to  be  below  93°  F, 
currently  prohibited  within  Technical 
Specification  Table  3.4-3,  "Maximum 
Allowable  Heatup  and  Cooldown 
Rates." 

Date  of  issuance:  September  19, 1991 

Effective  date:  September  19, 1991 

Amendment  Nos.:  55,  42,  and  28 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51.  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  10, 1991  (56  FR  31128) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  19, 
1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix.  Arizona  85004 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station.  Units  1.  2,  and  3, 
Maricopa  County.  Arizona 

Date  of  application  for  amendments: 
April  30, 1991. 

Brief  description  of  amendments:  The 
amendments  add  a  footnote  to  Table 
4.3-8  "Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation  Surveillance 
Requirements"  of  the  Technical 
Specifications  (TS)  to  allow  the  use  of 
light  emitting  diodes  (LEDs)  as  check 
sources  for  four  noble  gas  activity 
monitors. 

Date  of  issuance:  September  26, 1991 
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Effective  date:  September  26, 1991 

Amendment  Nos.:  56,  43,  and  29 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  andNPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12, 1991  (56  FR  27037) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  26. 
1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix.  Arizona  85004 

Commonwealth  Edison  Company, 
Docket  Nob.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station,  Unit  Nos.  1  and  2.  Will  County, 
Illinois 

Date  of  application  for  amendments: 
January  26, 1990.  as  supplemented  April 
8, 1991. 

Brief  descripticm  of  amendments:  The 
proposed  amendment  would  revise  the 
Action  statement  for  Technical 
Specification  3.1.3.1.  Moveable  Control 
Assemblies,  and  the  associated  Bases 
section.  The  revision  adds  an  Action 
statement  to  address  the  condition  when 
more  than  one  full-length  control  rod  is 
inoperable  but  still  capable  of  insertion 
into  the  core  upon  receipt  of  a  reactor 
trip  signal.  The  associated  Bases  section 
is,  therefore,  expanded  to  cover  this  new 
Action  statement. 

Date  of  issuance:  September  24, 1991 

Effective  date:  September  24. 1991 

Amendment  Nos.:  43,  43,  32.  and  32 

Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  3. 1991  (56  FR  13660] 

The  April  8. 1991.  submittal  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  24. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.  Franklin.  P.  O.  Box  434. 
Byron,  Illinois  61010;  for  Braidwood,  the 
Wilmington  Township  Public  Library. 
201  S.  Kankakee  Street.  Wilmington. 
Illinois  60481. 


Commonwealth  Edison  Company. 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station.  Units  1 
and  2,  Rock  Island  County.  Illinois 

Date  of  application  for  amendments: 
November  28. 1988,  June  26, 1989, 
October  23, 1989,  March  23, 1990  and 
July  26, 1991  (inadvertently  published  as 
October  10, 1989) 

Brief  description  of  amendments:  The 
amendments  revise  the  pressure/ 
temperature  limits  in  the  Technical 
Specifications  to  reflect  the 
requirements  of  Regulatory  Guide  1.99, 
Revision  2. 

Date  of  issuance:  September  25, 1991 

Effective  date:  September  25. 1991 

Amendment  Nos.:  132  and  127 

Facility  Operating  License  Nos.  DPR- 
29andDPR-30.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  21. 1990  (55  FR  10530) 

The  March  23, 1990,  submittal 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  signifcant  hazards 
consideration  determination.  The  July 
26, 1991,  submittal  provided  the  Bases 
section  and  did  not  change  the  technical 
content. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  25, 
1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Dixon'Public  Library,  221 
Hennepin  Avenue.  Dixon,  Illinois  61021. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  February 
20. 1991,  as  supplemented  by  letter 
dated  August  6. 1991. 

Brief  description  of  amendment:  The 
amendment  lowered  the  pressure  range 
at  which  the  automatic  isolation  of  the 
decay  heat  removal  system  is  verified, 
and  clarified  the  frequency  of  this 
surveillance  from  once  every  18  months 
to  once  every  refueling  outage. 

Date  of  issuance:  September  26, 1991 

Effective  date:  30  days  from  the  date 
of  issuance 

Amendment  No.:  \5Z 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  3. 1991  (56  FR  13662) 

The  additional  information  contained 
in  the  supplemental  letter  dated  August 
6. 1991.  was  clarifying  in  nature  and 
thus,  within  the  scope  of  the  initial 
notice  and  did  not  affect  the  staff's 


proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  26. 
1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University,  Russellville.  Arkansas 
72801 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citnu 
County,  Florida 

Date  of  application  for  amendment: 
June  20, 1991 

Brief  description  of  amendment:  This 
amendment  revises  TS  Section  4.6.1.2  to 
permit  a  one-time  extension  of  the 
surveillance  interval  for  Type  B  and  C 
tests  until  the  eighth  refueling  outage, 
currently  scheduled  to  begin  April  30, 
1992. 

Date  of  issuance:  September  30, 1991 

Effective  date:  September  30, 1991 

Amendment  No.:  137 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24. 1991  (56  FR  33956) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  30. 
1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
32629 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
May  28, 1991 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  by  (1)  removing  outdated 
material,  (2)  incorporating 
administrative  clarifications,  and  (3) 
correcting  typographical  errors. 

Date  of  issuance:  September  25. 1991 

Effective  date:  September  25, 1991 

Amendment  Nos.:  149. 144 

Facility  Operating  License  Nos.  DPR- 
31  and  DPR-41.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  10. 1991  (56  FR  31434) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
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Safety  Evaluation  dated  September  25. 
1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199. 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50-366. 
Edwin  I.  Hatch  Nuclear  Plant.  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
January  26, 1990.  as  supplemented 
January  15, 1991. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  3/4.7  for  Hatch  1  and 
TS  3/4-6.2.1  for  Hatch  2  which  would 
incorporate  into  the  TSs  a  means  for 
determining  the  suppression  pool  bulk 
temperature.  The  TS  Bases  for  both 
units  are  also  revised. 

Date  of  issuance:  October  2. 1991 

Effective  date:  October  2. 1991 

Amendment  Nos.:  174  &  114 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12. 1991  (56  FR  27044) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  2, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive.  Baxley,  Georgia 
31513 

Houston  Lighting  k  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light   . 
Company,  City  of  Austin.  Texas.  Docket 
Nos.  50-498  and  5«-499.  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request-  July  14, 
1989 

Brief  description  of  amendments:  The 
amendments  revise  the  radiological 
doses  specified  in  the  Updated  Final 
Safety  Analysis  Report  based  on  the 
recalculation  of  doses  for  a  loss  of 
cooling  accident,  a  fuel  handling 
accident,  and  a  gaseous  waste 
processing  system  failure.  These 
recalculations  reflect  the  original  plant 
design  without  modification.  The 
changes  reflect  increased  doses,  but 
remain  substantially  below  the  limits 
established  in  General  Design  Criteria 
19,  Standard  Review  Plan  Sections  6.4 
and  15.7.5,  and  10  CFR  Part  100. 

Date  of  issuance:  September  26, 1991 


Effective  date:  September  26. 1991 

Amendment  Nos.:  Amendment  Nos. 
128  and  19 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  Amendment  revised  the 
Updated  Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register  October  18. 1989  (54  FR  42857) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  26, 
1991. 

No  significant  hazards  consideration 
comments  received:  Na 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton.  Texas 
77488 

Houston  Lighting  ft  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin.  Texas,  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  October 
15.1990 

Brief  description  of  amendments:  The 
amendments  modify  Section  6.2.2.g  of 
the  Technical  Specifications  deleting  the 
requirement  that  the  Plant  Operations 
Manager  hold  a  Senior  Reactor  Operator 
license. 

Date  of  issuance:  September  26, 1991 

Effective  date:  September  26, 1991 

Amendment  Nos.:  Amendment  Nos.  29 
and  20 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  26, 1990  (55  FR 
53072) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  26, 
1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton,  Texas 
77488 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Scriba,  New 
York 

Date  of  application  for  amendment 
April  24, 1991. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  6.2.2.e  and  6^.4  to  make 
the  Shift  Technical  Advisor  (STA) 
position  a  normally  dedicated  STA 
position,  rather  than  the  dual-role 


Assistant  Station  Shift  Supervisor/Shift 
Technical  Advisor  (ASSS/STA)  position 
currently  specified.  Additionally,  the 
amendment  corrects  an  error  in  Table 
6.2.2-1  to  alleviate  potential  ambiguity, 
and  makes  editorial  changes  in  order  to 
clarify  Technical  Specifications  6.2.2.e 
and  6.2.4. 

Date  of  issuance:  September  30. 1991 

Effective  date:  September  30. 1991 

Amendment  No.:  34 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  20, 1991  (56  FR  41584) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  30. 
1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment 
December  24, 1990,  as  superseded  April . 
1,1991 

Brief  description  of  amendment:  The 
amendment  revises  numerous  areas  of 
the  Trojan  Technical  Specifications  as  a 
result  of  the  transition  to  Babcock  and 
Wilcox  nuclear  fuel.  This  change  of 
nuclear  fuel  supplier  for  Trojan  Nuclear 
Plant  provides  advanced  fuel  design 
features,  improved  access  to  the 
vendor's  analyis,  and  reduced  cost. 
Operation  with  the  new  fuel  design 
results  in  increased  neutron  efficiency 
and  better  economy. 

Date  of  issuance:  September  30, 1991 

Effective  date:  September  30, 1991 

Amendment  No.:  172 

Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  1, 1991  (56  FR  20043) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  30. 
1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University.  934  S.W. 
Harrison  Street,  P.O.  Box  1151.  Portland. 
Oregon  97207 
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Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment: 
February  15. 1991. 

Brief  description  of  amendment:  This 
amendment  would  change  the  audit 
frequency  for  the  Quality  Assurance 
Program,  described  in  Technical 
Specification  6.5.2.8(d).  from  "at  least 
once  per  year"  to  "at  least  once  per  24 
months."  This  change  will  be  consistent 
with  the  required  audit  frequency  of  24 
months  identified  in  NUREG-0452, 
"Standard  Technical  Specifications  for 
Westinghouse  Pressurized  Water 
Reactors." 

Date  of  issuance:  September  23, 1991 

Effective  date:  September  23, 1991 

Amendment  No.:  46 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  7, 1991  (56  PR  37588) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  23. 
1991 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue.  Rochester;  New  York 
14610. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
October  22, 1990,  as  supplemented  July 
30, 1991. 

Brief  description  of  amendments:  The 
amendments  clarify  the  TS  requirements 
for  controlling  potentially  flammable 
gases  in  the  waste  gas  decay  tanks. 

Date  of  issuance:  September  25, 1991 

Effective  date:  September  25, 1991 

Amendment  Nos.:  148, 132 

Facility  Operating  License  Nos.  NPF-4 
and  NPF-7.  Amendments  revised  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  December  26. 1990  (55  FR 
53077) 

The  July  30, 1991  provided  additional 
information  which  did  not  change  the 
staffs  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  25, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 


Virginia.  Charlottesville.  Virginia  22903- 
2498. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
August  24, 1990,  as  supplemented 
August  28, 1991. 

Brief  description  of  amendments: 
These  amendments  provide  an 
alternative  to  the  impractical 
requirement  of  hourly  containment 
entries  by  a  fire  watch  to  compensate 
for  an  inoperable  fire/smoke  detector  in 
containment.  The  alternative  requires 
hourly  monitoring  of  the  containment 
resistance  temperature  detectors  or 
containment  inspections  every  8  hours 
in  the  event  that  the  required  number  of 
fire  detectors  are  not  operable  within 
containment. 

Date  of  issuance:  September  26, 1991 

Effective  date:  September  26, 1991 

Amendment  Nos.  163, 162 

Facility  Operating  License  Nos.  DPR- 
32  andDPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  26. 1990  (55  FR 
53078) 

The  August  28, 1991  letter  provided 
supplemental  information  which  did  not 
change  the  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  26. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary.  Williamsburg, 
Virginia  23185 

Notice  of  Issuance  of  Amendment  To 
Facility  Operating  License  and  Final 
Determination  of  No  Significant  Hazards 
Consideration  and  Opportunity  For 
Hearing  (Exigent  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 


the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
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with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC  20555.  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Director.  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
November  15, 1991,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  siiall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 


results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be' 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspecl(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity    . 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Carolina  Power  &  Light  Company. 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant.  Unit  No.  2. 
Darlington  County,  South  Carolina 

Date  of  amendment  request: 
September  18, 1991.  as  supplemented 
September  18, 1991,  and  September  23, 
1991 

Description  of  amendment  request: 
The  amendment  adds  a  footnote  (d)  to 
TS  Table  3.5.3,  Item  3a.  that  allows 
power  operation  to  continue  until  an 
outage  of  sufficient  duration  to  perform 
the  surveillance  test  of  TS  Table  4.1-1. 
Item  32.a.  and  TS  4.6.1.2  to  verify  circuit 
adequacy,  but  no  later  than  Refueling 
Outage  No.  14. 

Date  of  issuance:  September  27. 1991 

Effective  date:  September  27. 1991 
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Amendment  No.  136 

Facility  Operating  License  No.  DPR- 
23:  Amendment  revises  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  September  27. 1991. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel.  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551,  Raleigh, 
North  Carolina  27602 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues.  Hartsville, 
South  Carolina  29535 

NRC  Project  Director  Elinor  G. 
Adensam 

Dated  a(  Rockville.  Maryland,  this  6lh  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission 
StevBD  A.  Varga, 

Director.  Division  of  Reactor  Pro/ects — ////. 
Off  ice  of  NacJear  Reactor  Regulation 
[FR  Doc.  91-24751  Filed  10-15-91;  MS  am| 
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All  Nuclear  Power  Reactors;  Receipt  of 
Petition  for  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
of  September  4. 1991.  the  U.S.  Nuclear 
Control  Institute  and  the  Committee  to 
Bridge  the  Gap  requested  the  Nuclear 
Regulatory  Commission  (Commission]  to 
institute  an  individual  plant 
examination  (IPE)  program  requesting 
licensees  to  evaluate  the  margin  of 
nuclear  power  plants  to  withstand 
safeguards  events  beyond  the  current 
design  basis.  The  Petition  also 
submitted  an  Annex  of  September  20, 
1991.  The  petitioner  asserts  as  grounds 
for  this  request  that  (1)  there  is  a  risk 
from  terrorist  activities  "beyond-the- 
design-basis."  (2)  the  actual  level  of 
protection  inherent  in  the  structures  and 
safety  systems  varies  from  plant-to- 
plant  and  that  the  level  of  physical 
protection  inherent  in  security  systems 
is  likewise  variable,  (3)  the  ongoing  IPE 
Program  would  be  a  very  useful  and 
cost-effective  point-of-departure  for  a 
similar  evaluation  of  terrorist  threats, 
specifically,  to  demonstrate  whether  the 
compromise  of  certain  collocated  safety 
equipment  from  a  terrorist  attack  still 
leaves  adequate  capability  to  shut  down 
the  plant  and  maintain  it  in  a  secure 
state,  and  (4)  vulnerabilities  that  are 
identified  can  be  eliminated  or  their 
effects  redsced.  The  request  is  being 


treated  pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations.  To  meet  the 
requirements  of  8  2.206,  appropriate 
action  will  be  taken  on  this  request  in  a 
reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  in  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW., 
Lower  Level.  Washington,  DC  20555. 

Dated  at  Rockville,  Md..  this  7th  day  of 
Octot>er  1991. 

For  t))e  Nuclear  Regulatory  Commission. 

Frank  |.  Mingiia. 

Deputy  Director  Off  ice  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  91-24878  Filed  10-15-91: 8.-45  am] 

BILUNaCOOC  79*0-ei-M 

(Docket  Nos.  50-254  and  50-2651 

Commonwealth  Edison  Co; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
29  and  DF»R-30  issued  to  Commonwealth 
Edison  Company  (the  licensee)  for 
operation  of  the  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2,  located  in 
Rock  Island  County,  Illinois. 

The  proposed  amendments  would 
change  Technical  Specification 
4.8.H.2.b(2),  which  defines  a  differential 
temperature  criteria  for  the  control  room 
emergency  filtration  system  heater.  The 
proposed  change  establishes  a 
differential  temperature  requirement 
based  upon  flow,  consistent  with  the 
design  basis  of  the  system. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a],  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 


hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  prol>ability  or 
consequences  of  an  accident  previously 
evaluated. 

The  safety  objective  of  the  control  room  air 
nitration  unit  is  to  provide  filtered  air  to 
pressurize  the  control  room  after  a  design 
basis  accident  to  limit  control  room  doses 
witiiin  the  limits  of  GDC-19.  To  accomplisli 
this  objective,  outside  air  is  passed  through  a 
roughing  filter,  heated  to  assure  that  relative 
humidity  is  below  70%,  filtered  through  a 
HEPA  filter/charcoal  absorber  combination 
and  routed  to  a  booster  fan  and  the  "B"  train 
of  the  conU-ol  room  HVAC  (heating, 
ventilation  and  air  conditioning).  The  70% 
relative  humidity  criteria  assures  that  the 
charcoal  absorbers  will  function  efftcienily  to 
limit  control  room  doses. 

The  proposed  amendment  provides  revised 
operability  criteria  for  the  differential 
temperature  requirement  of  the  CREF  (control 
room  emergency  filtration)  system  heater. 
This  revised  criteria  is  based  upon  the  flow  at 
which  the  heater  operability  lest  is 
performed. 

The  proposed  Technical  Specification  does 
not  involve  any  new  operation  of  the  plant  or 
effect  any  accident  initiators  or  precursors. 
The  change  does  not  involve  the  new 
installation  of  equipment.  As  such,  the 
probability  of  the  accident  remains 
unchanged. 

The  proposed  amendment  does  not  aHect 
the  consequences  of  the  accident.  The  design 
bases  for  the  heater  is  to  reduce  (be  relative 
humidity  of  the  atmosphere  lo  the  inlet  of  the 
charcoal  absorbers  to  less  than  70%  to  assure 
efficient  charcoal  ab8ort)er  performance.  To 
achieve  a  relative  humidity  of  less  than  70%. 
assuming  that  the  incoming  air  supply  is  less 
than  95  °F  wet-bulb  temperalure.  a 
12  TidehajT  is  required.  The  Technical 
Specification  requirement  of  15  'FldellalT 
ensures  that  the  relative  humidity  of  the  inlet 
air  to  the  charcoal  absorbers  is  less  than  70% 
under  all  flow  conditions.  This  is 
unnecessarily  conservative  when  the  system 
is  successfully  tested  at  flows  grater  than 
1800  cfra.  The  proposed  amendment  revises 
the  differential  temperature  requirement  lo 
establish  a  [delta  jT  range  of  15  'F  to  12  'F 
based  on  a  system  flow  of  1800  cfm  lo  2200 
cm.  respectively.  This  proposed  differential 
temperature  and  associated  flow  requirement 
will  ensure  that  the  relative  humidity  at  the 
charcoal  absort>er  inlet  remains  below  70%. 
provided  that  the  incoming  air  supply 
remains  below  95'  wet-bulb  temperature.  As 
such,  the  proposed  differential  temperature 
requirement  will  ensure  that  relative 
humidity  will  be  maintained  at  less  than  70%. 
This  in  turn  will  ensure  efficient  charcoal 
absorber  performance  and  thus  maintain 
control  room  doses  below  the  requirements  of 
GDC-19. 

2.  The  proposed  amendment  does  not 
create  the  potsibility  of  a  new  or  differvni 
kind  of  accident  from  any  previously 
evaluated. 

The  design  objective  of  the  CREF  System  is 
to  provide  filtered  outside  air  to  pressurize 
the  control  room  to  limit  the  control  room 
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dose  during  and  after  the  design  basis 
accident.  The  control  room  air  filtration  unit 
does  not  affect  any  accident  precursors  or 
accident  initiators.  The  proposed  amendment 
requests  revised  differential  temperature 
criteria  based  on  flow  conditions,  in  order  to 
assure  that  relative  humidity  to  the  inlet  of 
the  charcoal  aborbers  is  maintained  below 
70%,  thereby  assuring  control  room  doses  are 
maintained  below  GDC-19  requirements.  As 
such,  the  proposed  amendment  does  not 
involve  any  new  modes  of  operation  and 
does  not  involve  the  installation  of  new 
equipment.  Consequently,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  CREF  System  is  designed  to  ensure 
that  control  room  occupants  are  not  subject 
to  excessive  radiation  doses  during  an 
accident.  The  limiting  dose  which  can  be 
received  by  control  room  occupants  is 
defined  in  GDC-19.  The  control  room  dose  is 
dependent  on  the  efficiency  of  the  charcoal 
adsorbers  which  in  turn  is  dependent  upon 
the  relative  humidity  at  the  inlet  of  the 
charcoal  adsorbers.  Regulatory  Guide  1.52, 
'Design,  Testing  and  Maintenance  Criteria 
for  Post  Accident  Engineered-Safety-Feature 
Atmosphere  Cleanup  Air  Filtration  and 
Adsorption  Units  of  Light-Water-Cooled 
Nuclear  Power  Plants"  requires  that  the 
relative  humidity  is  maintained  at  less  than 
70%. 

The  existing  Technical  Specification 
requires  that  the  heater  maintain  a 
15°[delta|T  to  assure  that  the  atmosphere  at 
the  inlet  of  the  charcoal  adsorber  is 
maintained  at  less  than  70%  to  assure 
efficient  charcoal  adsorber  performance 
thereby  maintaining  control  room  doses 
within  the  limits  of  GDC-19.  The  IS'ldeltaJT 
is  valid  for  the  range  of  all  temperature/ 
humidity  conditions  up  to  an  outside  air 
temperature  of  95  °F  wet-bulb  temperature. 

The  proposed  amendment  requests  a 
revised  criteria  for  the  differential 
temperature  requirement  which  will  ensure 
that  inlet  relative  humidity  will  be  limited  to 
less  than  70%,  based  on  outside  air 
temperature/humidify  conditions  which 
correspond  to  95*  wet-bulb  temperature.  The 
requested  differential  temperature  criteria 
provides  a  range  of  [delta]  Ts  required  for  the 
range  of  operable  flows.  As  a  result,  control 
room  doses  will  remain  below  GDC-19  limits. 

The  margin  of  safety  is  not  significantly 
reduced  with  this  proposed  change  since 
control  room  doses  will  be  maintained  below 
GDC-19  limits. 

The  proposed  amendment  does  not  involve 
a  significant  relaxation  of  the  criteria  used  to 
establish  safety  limits,  a  significant 
relaxation  of  the  bases  for  the  Limiting  Safety 
System  Settings  or  a  significant  relaxation  of 
the  bases  for  the  Limiting  Conditions  for 
Operation.  Therefore,  based  on  the  criteria  of 
10  CFR  50.92(c),  the  proposed  change  does 
not  constitute  a  significant  hazards 
consideration. 

The  NRC  stafT  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receive  a  request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  15, 1991,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Dixon  Public  Library,  221  Hennepin 
Avenue,  Dixon,  Illinois  61021.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 


forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
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hearing,  including  the  opportunity  to 
present  evidence  and  cross-examioe 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  fmai  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  fmal  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstance  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  ahould  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Richard  J.  Barrett:  Petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 


General  Counsel  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Michael  L  Miller. 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza.  Chicago.  Illinois  60690. 
attorney  for  the  licensee. 

Nontimely  filing  of  4)etitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  ami  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  apphcation  for 
amendment  dated  September  24. 1991, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555  and 
at  the  local  public  document  room 
located  at  the  EHxon  Public  Library.  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 

Dated  at  Rockvilie,  MO.  this  6th  day  of 
October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  N.  Olshan, 

Project  Manager.  Project  Directorate  111-2. 
Division  of  Reactor  Projects— III /IV/V. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  91-24879  Filed  10-15-91:  8:45  am| 
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(Docket  Nos.  50-440-A.  50-346-A 
(Suspension  of  Antitrust  Conditions); 
ASLBP  Na  91-644-01-A] 

October  &  1991. 

Hearing;  (Staff  Denial  of  AppRcations 
to  Amend  Faciitty  Operating  Licenses 
by  Suspending  Antitrust  Conditions) 

In  the  Matter  of 

Ohio  Edison  Co.  (Perry  Nuclear  Power 
Plant.  Unit  1.  Facihty  Operating  License  No. 
NPF-58). 

The  Cleveland  Electric  Illuminating  Co., 
The  Toledo  Edison  Co.  (Perry  Nuclear  Power 
Plant.  Unit  1.  Facility  Operating  License  No. 
NPF-58)  (Davis-Besse  Nuclear  Power  Station. 
Unit  1.  Facility  Operating  License  No.  NPF-3} 

On  May  1. 1991.  the  NRC  Staff 
published  in  the  Federal  Register  a 
notice  stating  that  it  had  denied  the 
September  1967  and  May  1988 
applications  of  Ohio  Edison  Company. 
Cleveland  Electric  liliuninating 
Company,  and  Toledo  Edison  Company 
(hereinafter  referred  to  as  "licensees") 
to  amend  the  operating  licenses  for  the 
Perry  Nuclear  Power  Plant  Unit  1,  and 
the  Davis-Besse  Nuclear  Power  Station. 
Unit  1,  by  suspending  the  antitrust 
conditions  in  those  licenses  as  apphed. 


respectively,  to  them.  (56  FR  20057).  The 
notice  provided  that  licensees  or  any 
person  whose  interest  may  be  affected 
by  the  proceeding  could  file  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  by  May  31, 1991. 

In  response  to  this  notice,  licensees 
filed  timely  hearing  requests  and  the 
City  of  Cleveland,  Ohio,  (Qeveland)  and 
the  Alabama  Electric  Cooperative  (AEC) 
submitted  timely  intervention  petitions. 
On  June  7, 1991,  the  Commission 
referred  these  filings  to  the  Atomic 
Safety  and  Licensing  Board  Panel  for  the 
appointment  of  a  presiding  officer  to 
rule  on  those  submissions  and  to 
conduct  any  necessary  proceedings.  On 
June  13. 1991,  the  Chief  Administrative 
Judge  of  the  Panel  appointed  this  Board 
pursuant  to  the  Commission's  referral. 

After  a  prehearing  conference,  this 
Board  issued  a  prehearing  conference 
order  (LBP-91-38)  on  October  7. 1991. 
that  memorialized  various  preliminary 
rulings  made  at  the  prehearing 
conference,  including  (1)  this  Board  has 
jurisdiction  to  conduct  this  proceeding: 
(2)  the  hearing  requests  of  licensees,  the 
timely  intervention  petitions  of 
Cleveland  and  AEC.  and  the  late-filed 
intervention  petitions  of  American 
Municipal  Power-Ohio.  Inc..  and  the 
United  States  Department  of  Justice  are  • 
granted;  (3)  the  late-filed  inler\ention 
petition  of  the  City  of  Brook  Park,  Ohio, 
is  denied;  (4)  issues  put  forth  by  licensee 
Ohio  Edison  alleging  decisional  bias  by 
the  NRC  staff  are  admitted  for  further 
litigation;  and  (5)  the  parties  (at  their 
suggestion)  are  afforded  an  opportunity 
to  submit  a  joint  statement  setting  forth 
the  "bedrock"  legal  issue  (or  issues)  in 
this  proceeding  that  thereafter  will  be 
the  subject  of  summary  disposition 
motions. 

Please  take  notice  that  a  hearing  wvill 
be  conducted  in  this  proceeding.  "Hiis 
hearing  will  be  governed  by  the  hearing 
procedures  set  forth  in  10  CFR  part  2. 
subpart  G  (10  CFR  2.700-.790).  The 
Atomic  Safety  and  Licensing  Board 
designated  to  preside  over  the 
proceeding  consists  of  Charles 
Bechhoefer,  G.  Paul  Bollweric,  lU.  and 
Marshall  E.  Miller,  who  will  serve  as 
Chairman  of  the  Board. 

During  the  course  of  the  proceeding, 
the  Board  may  conduct  an  oral 
argument  as  provided  in  10  CFR  2.755, 
and  may  hold  additional  prehearing 
conferences  ptirsuant  to  10  CFR  2.752. 
The  public  is  invited  to  attend  any  oral 
argument,  prehearing  conference,  or 
evidentiary  hearing,  which  may  be  held 
pursuant  to  10  CFR  275(>-.751.  The 
Board  will  estabUsh  the  schedules  for 
any  such  sessions  at  a  later  date, 
through  notices  to  be  published  in  the 
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Federal  Register  and/or  made  available 
to  the  public  at  the  NRC  Public 
Document  Rooms. 

In  accordance  with  10  CFR  2.715(a). 
any  person,  not  a  party  to  the 
proceeding,  may  submit  a  written 
limited  appearance  statement  setting 
forth  his  or  her  position  on  the  issues  in 
this  proceeding.  These  statements  do 
not  constitute  evidence  but  may  assist 
the  Board  and/of  parties  in  the 
definition  of  the  issues  being  considered. 
Persons  desiring  to  submit  a  written 
limited  appearance  statement  should 
send  it  to  the  Office  of  the  Secretary, 
U  S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Bratlch.  A  copy 
of  the  statement  also  should  be  served 
on  the  Chairman  of  the  Atomic  Safety 
and  Licensing  Board.  The  Board  will 
make  a  determination  at  a  later  date 
whether  oral  limited  appearance 
statements  will  be  entertained. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
•he  Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555;  the  Perry  Public 
Library,  3753  Main  Street,  Perry,  Ohio 
44081;  and  the  University  of  Toledo 
Library,  Documents  Department,  2801 
r^ancroft  Avenue,  Toledo,  Ohio  43606. 

Belhesda.  Maryland.  October  8. 1991. 

For  the  Atomic  Safety  and  Licensing 
Board. 
Marshall  E.  Miller, 

Chairman.  Administrative  Judge. 

IFR  Doc.  91-24882  Filed  10-15-91;  8:45  am| 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  of  Hospital  and  Medical  Care  and 
Treatment  Furnished  by  ttie  United 
States;  Certain  Rates  Regarding 
Recovery  From  Tortiously  Liable  Third 
Persons 

By  virtue  of  the  authority  vested  in  the 
President  by  section  2(a)  of  Public  Law 
87-693  (76  Stat.  593;  42  U.S.C.  2852),  and 
delegated  to  the  Director  of  the  Office  of 
Management  and  Budget  by  Executive 
Order  No.  11541  of  July  1. 1970  (35  FR 
10737),  the  three  sets  of  rates  outlined 
below  are  hereby  established.  These 
rates  are  for  use  in  connection  with  the 
recovery,  from  tortiously  liable  third 
persons,  of  the  cost  of  hospital  medical 
care  and  treatment  furnished  by  the 
United  States  (part  43,  chapter  L  title  28. 
Code  of  Federal  Regulations)  through 
three  separate  Federal  agencies.  The 
rates  have  been  established  in 
accordance  with  the  requirements  of 


0MB  Circular  A-25,  requiring 
reimbursement  of  the  full  cost  of  all 
services  provided.  The  rates  are 
established  as  follows: 

(1)  Department  of  Defense 

Historical  costs  and  workload  data 
developed  through  the  Medical  Expense 
and  Performance  Reporting  System 
(MEPR)  provide  an  operating  cost  base 
to  which  are  added  non-allocable  costs 
and  allowances  for  actual  inflation  and 
pay  raises  to  obtain  the  estimates  for  the 
fiscal  year  under  review.  Costs  were 
also  added  for  retirement  for  civilian  . 
personnel  and  for  an  asset  charge  in  lieu 
of  a  specific  depreciation  cost  of  fixed 
assets. 

(2)  Department  of  Veterans  Affairs 

The  actual  costs  and  per  diem  rates 
by  type  of  care  for  the  previous  year  are 
added  to  the  estimated  costs  for 
depreciation  of  buildings  and 
equipment,  administrative  overhead, 
interest  on  capital  investment,  and 
Government  employee  retirement  and 
disability  charges.  These  computed  rates 
are  then  adjusted  by  the  budgeted 
percentage  change  to  arrive  at  the 
estimated  rates  for  the  fiscal  year  under 
review. 

(3)  Department  of  Health  and  Human 
Services 

The  sum  of  obligations  for  each  cost 
center  providing  medical  service  is 
broken  down  into  amounts  attributable 
to  inpatient  care  of  the  basis  of  the 
production  of  staff  devoted  to  each  cost 
center.  Total  inpatient  costs  and 
outpatient  costs  thus  determined  are 
divided  by  the  relevant  workload 
statistic  (inpatient  day,  outpatient  visit) 
to  produce  the  inpatient  and  outpatient 
rates.  In  calculation  of  the  rates,  the 
Department's  unfunded  retirement 
liability  cost  and  capital  and  equipment 
depreciation  cost  were  incorporated  to 
conform  to  requirements  set  froth  in 
OMB  Circular  A-25.  In  addition,  each 
cost  center's  obligations  include  all 
costs  for  accounts,  such  as  Medicare 
and  Medicaid  collections  and  Contract 
Health  funds  used  to  support  direct 
program  operation.  Inclusion  of  these 
funds  yield  a  more  accurate  indication 
of  the  cost  of  care  in  HHS  facilities. 

These  rates  represent  the  reasonable 
cost  of  hospital,  nursing  home,  medical, 
surgical,  or  dental  care  and  treatment 
(including  prostheses  and  medical 
appliances)  furnished  or  to  be  furnished 
by  the  United  States  in  Florida 
hospitals,  nursing  homes  and  outpatient 
clinics  administered  by  the  Department 
of  Defense,  the  Department  of  Veterans 
Affairs,  or  the  Department  of  Health  and 
Human  Services. 


For  such  care  and  treatment  furnished 
at  the  expense  of  the  United  States  in  a 
facility  not  operated  by  the  United 
States,  the  rates  shall  be  the  amounts 
expended  for  such  care  and  treatment. 


Etfective  October  1,  1991,  and 
thereaiter 

txxt 

VA 

HHS 

Hospital  care 
inpatient  day: 
General 

medical  care.. 
Surgical  care 

701 

687 
982 

297 

250 
584 

476 
533 

242 

20 

204 
661 

1.032 

Psychiatric 
care 

Intermediate 
care  

Neurology 

Retwbilitation 
medicine 

Blind 
Rehat>ilita- 
lK>n    

Alcotiol  and 
drug 
treatment 

Prescription 

Nursing  home 
care 

Spinal  cord 
injury  care 

Bum  Center, 
U.S.  Army 
Institute  oi 
Surgical 
Research, 
Brooke  Army 
Medical 
Center,  Fort 
Sam 
Houston, 
Texas 

2,347 
76 

Outpatient  medical 
and  dental 
treatment: 
Outpatient  visit.. 
Dental 
outpatient 
visit 

148 
94 

135 

For  the  period  beginning  October  1, 
1991,  the  rates  prescribed  herein 
superseded  those  established  by  the 
Director  of  the  Office  of  Management 
and  Budget  on  October  5, 1990  (55  CFR 
40963). 

Dated:  October  8. 1991. 
Richard  Darman, 

Director.  Office  of  Management  and  Budget. 
IFR  Doc.  91-24821  Filed  10-15-91:  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 
Management. 

ACTIOM:  Notice. 
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SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
civil  service  rule  VI,  Exceptions  from  the 
Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Daley.  (202)  606-0950. 
SUPPtXMENTARY  INFORMATION:  The 

O^ice  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
part  213  on  September  13, 1991  (55  FR 
12973).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under  Schedule 
C  between  August  1  and  August  31, 
1991,  appear  in  the  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  as  of  June  30. 
1991,  will  be  published  in  a  forthcoming 
notice. 

Schedule  A 

The  following  exception  was 
established: 

Department  of  the  Army — Army  War 
College,  Carlisle  Barracks,  PA 

Positions  of  professor,  instructor  or 
lecturer,  associated  with  courses  of 
instruction  of  at  least  10  months 
duration  for  employment  not  to  exceed 
up  to  5  years,  which  may  be  renewed  in 
1,  2,  3,  4,  or  5-year  increments 
indefinitely  thereafter.  Effective  August 
26. 1991. 

The  following  exceptions  were 
revoked: 

Department  of  the  Army — Army  War 
College,  Carlisle  Barracks,  PA 

Five  positions  of  Educational 
Specialist  for  employment  of  not  to 
exceed  1  year:  Provided,  that  such 
employment  may.  with  the  prior 
approval  of  0PM,  be  extended  for  not  to 
exceed  one  additional  year.  Effective 
August  26, 1991. 

Five  research  oriented  faculty 
positions,  GS-14/15,  with  appointments 
to  be  made  initially  for  up  to  3  years  and 
thereafter  extended  annually  if  needed. 
Effective  August  26, 1991. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  August. 

Schedule  C 

Department  of  Agriculture 

One  Special  Assistant  to  the  Director, 
OfHce  of  Public  Affairs  and  Press 
Secretary.  Effective  August  7. 1991. 


One  Confidential  Assistant  to  the 
Director.  Office  of  Public  Affairs,  and 
Press  Secretary.  Effective  August  9, 
1991. 

One  Staff  Assistant  to  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Effective  August  16, 1991. 

Department  of  Commerce 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
August  6, 1991. 

One  Congressional  Liaison  Assistant 
to  the  Assistant  Secretary  for  Legislative 
and  Intergovernmental  Affairs.  Effective 
August  6, 1991. 

One  Special  Assistant  to  the 
Secretary.  Effective  August  22, 1991. 

One  Director,  Office  of  Consumer 
Affairs,  to  the  Director,  Office  of  Public 
Affairs.  Effective  August  27, 1991. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Export 
Administration.  Effective  August  27. 
1991. 

One  Congressional  Liaison  Specialist 
to  the  Deputy  Assistant  Secretary  for 
Legislative  Intergovernmental  Affairs. 
Effective  August  28. 1991. 

One  Congressional  Liaison  Assistant 
to  the  Deputy  Assistant  Secretary  for 
Legislative  and  Intergovernmental 
Affairs.  Effective  August  29, 1991. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Oceans  and 
Atmosphere.  National  Oceanic  and 
Atmospheric  Administration.  Effective 
August  29. 1991. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Trade 
Development.  International  Trade 
Administration.  Effective  August  29, 
1991. 

Consumer  Product  Safety  Commission 

One  Special  Assistant  (Legal)  to  the 
Chairman.  Effective  August  16, 1991. 

Department  of  Defense 

Two  Law  Clerks  to  Judges,  U.S.  Court 
of  Military  Appeals  Effective.  August  16, 
1991. 

Department  of  Energy 

One  Director,  Office  of  External 
Affairs,  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental  and 
Public  Liaison.  Effective  August  16. 1991. 

One  Intergovernmental  Affairs 
Specialist  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental  and 
Public  Liaison.  Effective  August  18. 1991. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Export 
Assistance.  Office  of  International 
Affairs  and  Energy  Emergencies. 
Effective  August  27. 1991. 


Department  of  Education 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Student 
Financial  Assistance  Programs. 
Effective  August  6. 1991. 

One  Congressional  Liaison  Specialist 
to  the  Director  of  Legislation  and 
Congressional  Affairs.  Effective  August 
7, 1991. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Management. 
Effective  August  7, 1991. 

One  Special  Assistant/Operations 
Coordinator  for  America  2000,  to  the 
Chief  of  Staff.  Effective  August  9. 1991. 

One  Special  Assistant  to  the  Chief  of 
Staff.  Effective  August  22, 1991. 

One  Confidential  Assistant  to  the 
Executive  Secretary.  Effective  August 
22, 1991. 

One  Special  Assistant  to  the 
Executive  Secretary.  Effective  August 
22, 1991. 

One  Confidential  Assistant  to  the 
Executive  Assistant,  Office  of 
Elementary  and  Secondary  Education. 
Effective  August  22, 1991. 

One  Confidential  Assistant  to  the 
Special  Advisor  to  the  Secretary  on 
America  2000.  Effective  August  22, 1991. 

One  Confidential  Assistant  to  the 
Chief  of  Staff.  Effective  August  29, 1991. 

One  Confidential  Assistant  to  the 
Director,  Scheduling  and  Briefing  Staff, 
Office  of  the  Secretary.  Effective  August 
30. 1991. 

Department  of  Transportation 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  Effective  August  7, 1991. 

One  Special  Assistant  for  External 
Affairs  to  the  Administrator,  Saint 
Lawrence  Seaway  Development 
Corporation.  Effective  August  16, 1991. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  August  21, 1991. 

One  Special  Assistant  to  the 
Administrator,  Saint  Lawrence  Seaway 
Development  Corporation.  Effective 
August  21, 1991. 

One  Special  Assistant  to  the 
Secretary  for  Special  Projects.  Effective 
August  21, 1991. 

One  Special  Assistant  to  the 
Administrator,  National  Highway 
Traffic  and  Safety  Administration. 
Effective  August  23. 1991. 

One  Public  Affairs  Specialist  to  the 
Director  of  Public  Affairs.  Office  of  the 
Administrator.  Federal  Railroad 
Administration.  Effective  August  29. 
1991. 

Environmental  Protection  Agency 

One  Staff  Assistant  to  the  Assistant 
Administrator.  Office  of  Pesticides  and 
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Toxic  Substances.  Effective  August  7. 
1991. 

One  Special  Assistant  to  the  Deputy 
Associate  Administrator.  Office  of 
Communications  and  Public  Affairs. 
Effective  August  9. 1991. 

One  Special  Assistant  to  the 
Associate  Administrator  for  Regional 
Operations  and  State/Local  Relations. 
Etfective  August  9, 1991. 

One  Staff  Assistant  to  the  Director. 
External  Relations  and  Education 
Division.  Office  of  Communications  and 
Public  Affairs.  Effective  August  19*  1991. 

One  Sta^  Assistant  to  the  Deputy 
Administrator.  Effective  August  23. 1991. 

Federal  Emergency  Management 
Agency 

One  Confidential  Assistant  to  the 
Associate  Director,  External  Affairs 
Directorate.  Effective  August  27. 1991. 

Department  of  Health  and  Human 
Services 

One  Deputy  to  the  Director,  Office  of 
Refugee  Resettlement.  Effective  August 
9. 1991. 

One  Confidential  Assistant  to  the 
Director,  Office  of  Coordinated  Care 
Policy  and  Planning,  Health  Care 
Financing  Administration.  Effective 
August  16i  1991. 

Department  of  Housing  and  Urban 
Development 

One  Staff  Assistant  (Speech  Writer) 
to  the  Assistant  Secretary  for  Public 
Affairs.  Effective  August  22. 1991. 

One  Intergovermnental  Relations 
Officer  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental 
Relations.  Effective  August  22, 1991. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Economic 
Development,  Office  of  Community 
Planning  and  Development.  Effective 
August  29, 1991. 

Department  of  Justice 

One  Staff  Assistant  to  the  Director, 
Office  of  Americans  with  Disabilities. 
Effective  August  18, 1991. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Attorney  General,  Office  of 
Legislative  Affairs.  Effective  August  27, 
1991. 

One  Assistant  to  the  Attorney 
General.  Effective  August  29. 1991. 

Department  of  Labor 

One  Staff  Assistant  to  the  Assistant 
Secretary,  OfHce  of  Congressional  and 
Intergovernmental  Affairs.  Effective 
August  7. 1991. 

One  Assistant  to  the  Secretary's 
Rnpresentatrve,  Chicago,  ft-  Effective 
A  igust  r,  19W. 


One  Senior  Legisl^ve  OiTicer  to  the 
Deputy  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  August  27, 1991. 

National  Endowment  for  the  Humanities 

One  Special  Assistant  to  the  Director 
of  Communications  Policy.  Effective 
August  7, 1991. 

Office  of  Management  and  Budget 

One  Special  Assistant  to  Associate 
Director  for  Legislative  Affairs.  Effective 
August  22. 1991. 

One  Secretary  (Typing)  to  the  Deputy 
Director  of  External  Affairs.  Effective 
August  22. 1991. 

Office  of  National  Drug  Control  Policy 

One  Confidential  Assistant  to  the 
Chairman,  President's  Drug  Advisory 
Council.  Effective  August  9, 1991. 

One  Staff  Assistant  to  the  Deputy 
Director  for  Demand  Reduction. 
Effective  August  18, 1991. 

One  Associate  to  the  General 
Counsel.  Effective  August  23, 1991. 

Occupational  Safety  and  Health  Review 
Commission 

One  Counsel  to  a  Commissioner. 
Effective  August  27, 1991. 

Office  of  Science  and  Technology  Policy 

One  Confidential  Assistant  to  the 
Director,  Office  of  Science  and 
Technology  Policy.  Effective  August  9, 
1991. 

Small  Business  Administration 

One  Special  Assistant  to  the 
Counselor  to  the  Administrator. 
Effective  August  20. 1991. 

Department  of  State 

One  Information  Program  Advisor  to 
the  Assistant  Secretary,  Bureau  of 
Diplomatic  Security.  Effective  August  30, 
1991. 

Department  of  the  Treasury 

One  Staff  Assistant  (Correspondence 
Review)  to  the  Executive  Secretary. 
Effective  August  7. 1991. 

One  Review  Analyst  to  the  Executive 
Secretary.  Effective  August  7, 1991. 

One  Review  Officer  to  the  Executive 
Secretary,  Office  of  the  Assistant 
Secretary  for  Policy  Management. 
Effective  August  8. 1991. 

United  States  Information  Agency 

One  Special  Assistant  to  the 
Associate  Director  for  Broadcasting. 
Effective  August  6, 1991. 

One  Senicw  Advisor  to  the  Director. 
Effective  August  29, 1991. 

One  Staff  Assistant  to  the  Director, 
Office  of  Public  Liaison.  Effective 
August  29, 1991. 


United  States  Tax  Court 
One  Trial  Clerk  to  a  Judge. 
Effective  August  7. 19M. 

AuikOTity:  5  U.SC  3301;  Ea  T0553,  3  CFR 
1954-1958  Comp,  P.  Zm 
Office  of  Personnsl  Management. 
Constance  Beny  Newman, 

Director. 

|FR  Doc.  91-24889  Filed  10-15-91:  8:45  am] 
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Meeting 

The  Office  of  Personnel  Management 
announces  the  following  meeting: 

Name:  Performance  Management  and 
Recognition  System  Review  Committee 
Meeting. 

Date  and  Time:  October  18. 1901. 9  a-m.  to 
1  p.m. 

Place:  Room  1350,  Office  of  Personnel 
Management.  1900  E  Street  NW., 
Washington,  DC  20415-0801. 

Type  of  Meeting:  Open. 

Point  of  Contact:  Ms.  Doris  Hausser,  Chief 
of  the  Performance  Management  Division, 
room  7454,  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Washington.  DC  20415- 
0001. 

Purpose  of  Meeting:  To  review  the 
Performance  Management  and  Recognition 
System  and  make  recommendations  for  a  fair 
and  effective  performance  management 
system  for  Federal  managers. 

Agenda:  Committee  goals  and  objectives; 
basic  issues  and  challenges  facing  the 
committee;  committee  administration: 
comments  and  observations:  public  input; 
closing. 

SUPPLEMENTARY  INFORM/mOM:  At  its 

October  8. 1991,  meeting  (notice 
published  in  the  Federal  Register  on  July 
18, 1991),  the  committee  could  not 
complete  the  day's  agenda.  The 
conmiittee  decided  to  convene  an 
emergency  meeting  to  complete  the 
business  of  October  8.  An  additional 
meeting  is  necessary  to  complete  the 
remainder  of  the  meetings  on  schedule 
and  to  meet  the  committee's  deadline  for 
submission  of  recommendations  to  the 
Director  of  the  Office  of  Personnel 
Management  by  November  7, 1991. 
The  committee  welcomes  written 
data,  views,  or  comments  concerning 
systems  for  managing  and  recognizing 
the  performance  of  Federal  managers. 
All  such  submissions  received  by  close 
of  business  (COB)  on  October  16. 1991, 
will  be  provided  to  the  committee 
members  and  included  in  the  record  of 
the  meeting.  If  time  permits,  the 
committee  will  consider  oral 
presentations  relating  to  agenda  items. 
Persons  wishing  to  address  the 
cominittee  orally  at  a  meeting  should 
submit  a  written  request  to  be  heard  by 
the  deadline  listed  above.  The  neqoest 
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must  include  the  name  and  address  of 
the  person  wishing  to  appear,  the 
capacity  in  which  the  appearance  will 
be  made,  a  short  summary  of  the 
intended  presentation,  and  an  estimate 
of  the  amount  of  time  needed. 

All  communications  regarding  this 
committee  should  be  addressed  to  the 
Point  of  Contact  named  above. 

Office  of  Personnel  Management. 
Constance  Berry  Newman, 

Director. 

|FR  Doc.  91-24870  Filed  10-15-91;  8:45  am| 

B<UJf4G  CODE  e32S-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

(Docket  No.  301-88) 

Initiation  of  Section  302  Investigation 
and  Request  for  Public  Comment: 
Barriers  To  Access  to  the  Market  of 
the  People's  Republic  of  China 

AQCNCI^  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  initiation  of 
investigation  under  section  302(b)(1)(A) 
of  the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2412(b)(1)(A);  request  for  written 
comments. 

summary:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  under  section  302(b)(1)(A) 
of  the  Trade  Act  of  1974,  as  amended 
(the  Trade  Act),  with  respect  to  certain 
acts,  policies  and  practices  of  the 
People's  Republic  of  China  that  restrict 
or  deny  imports  into  the  Chinese  market 
of  products  from  the  United  States. 
USTR  invites  written  comments  from  the 
public  on  the  matters  being  investigated. 
DATES:  This  investigation  was  initiated 
on  October  10, 1991.  Written  comments 
from  the  public  are  due  on  or  before  12 
noon,  on  Thursday,  November  14, 1991. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative.  600  17th  Street 
NW..  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Sands,  Director.  China  and 
Mongolian  Affairs  (202)  395-5050.  or 
Holly  Hammonds,  Associate  General 
Counsel  (for  legal  issues),  (202)  395- 
7305. 
SUPPLEMENTARY  INFORMATION:  Section 

302(b)(1)(A)  of  the  Trade  Act  authorizes 
the  USTlt  to  initiate  an  investigation 
under  chapter  1  of  title  III  of  the  Trade 
Act  (commonly  referred  to  as  "section 
301"),  with  respect  to  any  matter  in 
order  to  determine  whether  the  matter  is 
actionable  under  section  301.  Matters 
actionable  under  section  301  include, 
inter  alia,  acts,  policies,  and  practices  of 


a  foreign  country  that  are  unreasonable 
or  discriminatory  and  burden  or  restrict 
U.S.  commerce.  An  act,  policy  or 
practice  is  unreasonable  if  the  act, 
policy  or  practice,  while  not  necessarily 
in  violation  of,  or  inconsistent  with,  the 
international  legal  rights  of  the  United 
States,  is  otherwise  unfair  or 
inequitable.  Unreasonable  acts,  policies 
or  practices  include  denial  of  fair  and 
equitable  market  opportunities. 

On  October  10, 1991,  the  USTR 
determined  that  an  investigation  should 
be  initiated  to  determine  whether 
specific  market  access  barriers  in  China 
are  unreasonable  or  discriminatory  and 
burden  or  restrict  U.S.  commerce.  The 
barriers  subject  to  investigation  include 
barriers  that  would  appear  to  be 
inconsistent  with  the  multilateral  rules 
and  trade  liberahzation  principles  of  the 
General  Agreement  on  Tariffs  and 
Trade  (GATT)  and  to  the  multilateral 
codes  negotiated  under  GATT  auspices, 
if  the  People's  Republic  of  China  were  a 
contracting  party  to  the  GATT  and  its 
related  codes.  In  the  course  of  the 
investigation,  consultations  will  also 
address  market  access  barriers  that 
would  not  necessarily  be  inconsistent 
with  GATT  rules  but  which  nevertheless 
pose  significant  impediments  to  trade. 
The  investigation  will  include  the 
following  practices,  where  they  are 
found  to  affect  major  U.S.  export 
interests: 

(1)  Failure  to  publish  laws, 
regulations,  judicial  decisions  and 
administrative  rulings  of  general 
application  pertaining  to  customs 
requirements,  or  to  requirements, 
restrictions  or  prohibitions  on  imports  or 
affecting  their  sale  or  distribution  in 
China; 

(2)  Selected  product-specific  and 
sector-specific  import  prohibitions,  and 
quantitative  restrictions; 

(3)  Selected  restrictions  on  imports 
made  effective  through  restrictive  import 
licensing  requirements; 

(4)  Selected  technical  barriers  to 
trade,  including  standards,  testing  and 
certification  requirements,  and  policy 
toward  veterinary  and  phytosanitary 
standards  that  create  unnecessary 
obstacles  to  trade; 

In  addition,  we  would  continue  to 
hold  consultations  on  China's 
prohibitively  high  tariffs,  some  of  which 
range  from  120  to  170  percent  ad 
valorem. 

Investigation  and  Consultations 

Pursuant  to  section  303(a)  of  the  Trade 
Act.  the  USTR  has  requested 
consultations  with  the  Chinese 
Government  concerning  the  issues  under 
investigation.  USTR  will  seek 
information  and  advise  from  the 


appropriate  representative  provided  for 
under  section  135  of  the  Trade  Act  in 
preparing  the  U.S.  presentations  for  such 
consultations. 

Within  12  months  after  the  date  on 
which  this  investigation  was  initiated 
(i.e.,  on  or  before  October  10, 1992,). 
pursuant  to  section  304  of  the  Trade  Act 
the  USTR  must  determine,  on  the  basis 
of  the  investigation  and  the 
consultations,  whether  any  act.  policy, 
or  practice  described  in  section  301  of 
the  Trade  Act  exists  and.  if  that 
determination  is  affirmative,  determine 
what  action,  if  any,  to  take  under 
section  301  of  the  Trade  Act. 

Public  Conunent:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  on  the  acts, 
policies  and  practices  of  the 
Government  of  People's  Republic  of 
China  that  are  the  subject  of  this 
investigation,  the  amount  of  burden  ur 
restriction  on  U.S.  commerce  caused  by 
these  acts,  policies  and  practices,  and 
the  determinations  required  under 
section  304  of  the  Trade  Act. 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  PR  20593) 
and  are  due  no  later  than  12  noon, 
Thursday,  November  14, 1991. 
Comments  must  be  in  English  and 
provided  in  twenty  copies  to:  Dorothy 
Balaban,  Office  of  the  General  Counsel, 
room  223.  USTR.  600 17th  Street.  NW., 
Washington.  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-88)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13. 
except  confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2006.15. 
(Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2006.15  must  be  cleariy  marked 
"Business  Confidential"  in  a  contrasting 
color  ink  at  the  top  of  each  page  on  each 
of  20  copies,  and  must  be  accompanied 
by  a  nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.) 
Joshua  B.  Bolten. 
General  Counsel. 
(FR  Doc.  91-24860  Filed  10-15-91;  8:45  am) 

BtlXIMG  COOC  31M-01-M 


OVERSIGHT  BOARD 

National  Advisory  Board  Meeting 

agency:  Oversight  Boird. 
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summary:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C.(A). 
annxjuncement  is  hereby  published  for  a 
meeting  o£  the  National  Advisory  Board. 
The  meeting  is  open  to  the  public. 
OAT^  The  meeting  is  scheduled  for 
Tuesday.  October  29. 1991.  from  1  to  3 
p.m. 

AOORCSSES:  The  meeting  will  be  held  in 
the  Office  of  Thrift  Supervision. 
Amphitheater.  Second  Floor,  ITtX)  G 
Street  ^fW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Jill  Neviu»>  Committee  Management 
Officer.  Oversight  Board  for  RTC.  1777  F 
Street.  NW.,  Washington,  DC  20232.  202/ 
786-9675. 

SUPPLEMENTARY  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  (the  ACT).  Public  Law  No.  101- 
73. 103  Stat.  183.  382-383.  directed  the 
Oversight  Board  to  establish  one 
national  advisory  board  and  six  regional 
advisory  boards. 

Purpose 

The  purpose  of  the  National  Advisory 
Board  is  to  provide  information  and 
advice  to  the  Oversight  Board  and  the 
RTC  on  the  disposition  of  real  property 
assets. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  There  will  be  briefings  from 
the  chairman  of  each  of  the  six  regional 
advisory  boards  on  the  regional 
meetings  held  throughout  the  country 
between  September  20  and  October  16. 
1991.  Discussion  will  focus  on  the  key 
topics  from  the  meetings;  contracting: 
"hard-to-seH"  assets;  seller  financing; 
property  taxes:  properties  with  natural, 
cultural,  recreational  or  scientific  value 
or  special  significance;  and  selling  multi- 
family  affordable  housing. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information,  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  The  meeting  is  open  to  the 
public.  Seating  is  available  on  a  first 
come  first  served  basis. 

Dated;  October  9. 1991. 
{ill  Nevius. 

Committee  Management  Officer.  Oversight 
Board.  Advisory  Board  Affairs. 
(PR  Doc.  91-24791  Piled  10-15-91;  8:45  amj 

BILUNO  COOC  2223-0«-M 


PROSPECTIV€  PAYMENT 
ASSESSMENT  COMMISSION 

Meeting 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday.  October  29-30, 1991.  at  The 
Madison  Hotel.  15th  &  M  Streets. 
Northwest.  Washington.  DC. 

The  Subcommittee  on  Hospital 
Inpatient  Care  will  meet  in  Drawing 
Rooms  I  and  II  at  9  o'clock  a.m..  October 
29. 1991.  The  Subcommittee  on  Hospital 
Outpatient  and  other  Facility  Services 
will  convene  at  the  same  time  and  date 
in  executive  Chambers  1.  2  and  3. 

The  Full  Commission  will  convene  at 
1:30  p.m.  on  October  29, 1991  and  at  9 
o'clock  until  12  noon  on  October  30, 1991 
in  Executive  Chambers  1,  2  and  3. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young. 
Executive  Director. 
[PR  Doc.  91-24850  Filed  10-15-91:  8:45  am) 

BIUJNG  COM  6820-«W-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Fll*  No.  270-57  l»»guiation  14C.  FA»  Na 
270-132  Rule  20a- 11 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  officer;  Kenneth  A. 

Fogash,  (202)  272-2142. 
Upon  Written  Request:  Copy  Available 
From;  Securities  and  Exchange 
Commission.  Office  of  Filings. 
Information  and  Consumer 
Services,  450  Fifth  Street,  NW.. 
Washington,  DC  20549. 
Notice  is  hiBreby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  OMB 
approval  revision  of  the  following; 
Regulation  14C  under  the  Securities 
Exchange  Act  of  1934  ("Commission 
Act")  and  rule  20a-l  under  the 
Investment  Company  Act  of  1940.  These 
rules  set  forth  various  requirements  for 
the  solicitation  of  proxies  and  the 
transmission  of  information  statements 
by  issuers  of  securities  registered  under 
Exchange  Act  Section  12  and  by 
registered  investment  companies.  With 
respect  to;  (i)  Regulation  14C, 
approximately  95  respondents  are 
affected  for  a  total  of  9.215  burden 
hours;  and  (ii)  rule  20a-l.  approximately 
970  respondents  are  affected  for  a  total 
of  94.284  burden  hours.  The  estimated 
average  burden  hours  are  made  solely 
for  the  purposes  of  the  Paperwork 


Reduction  Act  and  are  not  derived  from 
a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
tasks  of  the  Commission's  rules  and 
forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  Commission  rules 
and  forms  to  Kenneth  A.  Fogash.  Deputy 
Executive  Director.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20649.  and  Gary 
Waxman.  Clearance  Officer,  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Projects  3235-0059.  and— 
0158).  room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  September  30. 1991. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  91-24797  Filed  10-15-9T;  8:45  ami 

BHJJMG  COOE  MW-OI-M 


(File  No.  270-104,  Rule  t2s3-2.  FMe  Na  270- 
270,  Form  F-61 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2141. 

Upon  Written  Request  Copy  Available 
From;  Securities  and  Exchange 
Commission,  Office  of  Filings. 
Information  and  Consumer 
Services.  Washington.  DC  20549. 

Extension 

Notice  is  hereby  given  that  pursuant 
to  the  Paper/vork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  extension 
of  the  following:  rule  12g3-2  and  Form 
F-6.  The  rule  and  form  provide  a  basis 
for  the  Commission  to  fulfill  its  statutory 
responsibility  to  ensure  that  issuers  of 
publicly  traded  securities  provide 
investors  and  the  marketplace  with 
adequate  information.  Rule  12g3-2 
affects  approximately  1800  filers  for  a 
total  of  1800  burden  hours.  Form  F-6 
affects  approximately  339  filers  for  a 
total  of  339  burden  hours.  The  estimated 
burden  hours  are  made  solely  for 
purposes  of  the  Paperwork  Reduction 
Act  and  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  of  the  cost  of  the  Commission's 
rules  and  forms.  Direct  general 
comments  to  Gary  Waxman  at  the 
address  below.  Direct  any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  the  Securities  and 
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Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash,  Deputy  Executive 
Director,  Securities  and  Exchange 
Commission.  450  5th  Street  NW., 
Washington.  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Project  3235-0119,  0292).  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  October  4. 1991. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-24798  Filed  10-15-01:  8:45  am] 

BILUNO  CODE  WIO-OI-M 


[RIe  Nos.  270-3,  Regulation  S-X,  270-249, 
Form  F-1,  270-250,  Form  F-2,  270-250, 
Form  F-2, 270-286,  Form  F-4) 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer 
Services,  Washington,  DC  20549. 

Revision 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  0MB  approval  revision  of 
the  following:  Regulation  S-X;  Form  F-1; 
Form  F-2;  Form  F-3;  and  Form  F-4.  The 
rules,  forms  and  regulations  provide  a 
basis  for  the  Commission  to  fulfill  its 
statutory  responsibility  to  ensure  that 
issuers  of  publicly  traded  securities 
provide  investors  and  the  marketplace 
with  adequate  information.  As  proposed 
to  be  revised.  Form  F-1  affects  13  filers  ■ 
for  a  total  of  20,965  burden  hours;  Form 
F-2  affects  6  filers  for  a  total  of  5.160 
burden  hours;  Form  F-3  affects  5  filers 
for  a  total  of  1,550  burden  hours;  Form 
F-4  affects  2  filers  for  a  total  of  2,804 
burden  hours;  and  Regulation  S-X  does 
not  directly  affect  filers  but  indirectly 
affects  filers  through  each  of  the  forms 
enumerated  above.  The  estimated 
burden  hours  are  made  solely  for 
purposes  of  the  Paperwork  Reduction 
Act  and  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  the  cost  of  the 
Commission's  rules  and  forms.  Direct 
general  comments  to  Gary  Waxman  at 
the  address  below.  Direct  any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  the  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash,  Deputy  Executive 


Director.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Project  3235-  0258.  0257.  0256. 
0325,  0009).  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  September  27. 1991. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  91-24799  Filed  10-15-91:  8:45  am) 

BtLUNO  COOe  tOIO-01-M 


[Release  No.  34-29797;  File  Na  SR-CBOE- 
83-241 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exctiange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  Regarding  Certain  Member 
Business  Transactions 

October  8. 1991. 

On  August  21, 1989,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  »  and  rule  19b-4 
thereunder,'  a  proposed  rule  change 
that,  among  other  things  would  require  a 
member  that  clears  market  maker  trades 
to  provide  the  Exchange  prior  written 
notice  of  a  significant  business 
transaction  ("proposed  transaction") 
and,  in  some  instances,  obtain  prior 
approval  by  the  Exchange  for  the 
proposed  transaction.  The  proposal  was 
noticed  in  Securities  Exchange  Act 
Release  No.  27307  (September  27, 1989), 
54  FR  41545.  One  comment  letter  was 
received  on  the  proposal.  An 
amendment  to  the  proposal  by  the 
CBOE  was  noticed  in  Securities 
Exchange  Act  Release  No.  28958  (March 
11, 1991),  56  FR  11474.  One  comment 
letter  was  received  on  the  amendment  to 
the  proposal.  More  recently,  the  CBOE 
filed  a  second  amendment  to  the 
proposal  which  was  noticed  in 
Securities  Exchange  Act  Release  No. 
29246  (May  29, 1991),  56  FR  2570a  No 
comment  letters  were  received  on  the 
second  amendment  to  the  proposal. 

I.  Description  of  the  Proposed  Rule 
Change 

The  CBOE  proposes  to  add  new 
paragraph  (b)  to  Exchange  rule  4.10  to 
establish  its  authority  to  review  and 
approve  significant  business 
transactions  of  member  clearing  firms. 
The  proposal  is  designed  to  address  the 


>  IS  U.S.C.  78Mb)(1)  (1982). 
'  17  CFR  240.19tv-4  (1969). 


concerns  raised  by  the  potential 
concentration  of  options  market  maker 
clearing  business  on  the  CBOE. 

Currently.  CBOE  rule  4.10  provides  the 
Chairman  or  President  of  the  Exchange 
with  the  authority  to  suspend  summarily 
a  member  or  impose  conditions  and 
restrictions  upon  a  member  if  the 
member  is  deficient  in  some  manner, 
such  as  a  failure  to  perform  its  contracts 
or  insolvency.  The  proposal,  as 
amended,  adds  paragraph  (b),  which 
applies  to  members  that  clear  market 
maker  trades.  In  general,  the  proposal 
provides  that  CBOE  members  clearing 
for  market  makers  must  provide  the 
CBOE  fifteen  calendar  days  written 
notice  of  any  proposed  Significant 
Business  Transaction  ("SBT'),  as  that 
term  is  defined  in  the  proposal.  In 
addition,  for  certain  CBOE  members 
proposing  to  engage  in  three  specific 
types  of  SBTs,  the  CBOE  must  receive  30 
calendar  days  written  notice  and  the 
CBOE  may  disapprove  or  impose 
conditions  on  the  SBT.  The  proposal 
also  provides,  among  other  things,  that 
the  CBOE  may  impose  additional 
financial  and/or  operational 
requirements  on  a  member  that  clears 
market  maker  trades  when  the 
Exchange  determines  that  the  member's 
continuance  in  business  without  such 
requirements  has  the  potential  to 
threaten  the  financial  or  operational 
integrity  of  Exchange  market  maker 
transactions. 

The  proposal,  as  amended,  defines  an 
SBT  as  follows: 

(1)  The  combination,  merger  or 
consolidation  between  a  member  and 
another  person  engaged  in  the  business 
of  effecting,  executing,  clearing  or 
financing  transactions  in  securities  or 
futures  products; 

(2)  The  transfer  to  a  member  from 
another  person  of  market  maker,  broker- 
dealer,  or  customer  secxirities  or  futures 
accounts  which  are  significant  in  size  or 
number  to  the  business  of  the  member 

(3)  The  assumption  or  guarantee  by  a 
member  of  liabilities,  of  another  person 
engaged  in  the  business  of  effecting, 
executing,  clearing  or  financing 
transactions  in  securities  and  futures 
products,  in  connection  with  a  direct  or 
indirect  acquisition  of  all  or 
substantially  all  of  that  person's  assets; 

(4)  The  sale  by  a  member  of  a 
significant  part  of  its  assets  to  another 
person; 

(5)  A  change  in  the  identity  of  any 
general  partner  or  a  change  in  the 
beneficial  ownership  of  10%  of  any  class 
of  the  outstanding  stock  of  any 
corporate  general  partner  (if  the  member 
is  a  partnership); 


51946 


Federal  Register  /  Vol.  56.  No.  200  /  Wednesday.  October  16.  1991  /  Notices 


(6)  A  change  in  the  beneficial 
ownership  of  20%  of  any  class  of  the 
outstanding  stock  of  a  member  or  the 
issuance  of  any  capital  stock  of  the 
member  (if  the  member  is  a 
corporation);  or 

(7)  The  acquisition  by  a  member  of 
assets  of  another  person  that  would 
constitute  a  "business"  that  is 
"significant."  as  those  terms  are  defined 
in  section  11-01  of  Regulation  S-X.' 

The  proposal  provides  that  a  member 
must  give  15  calendar  days  prior  written 
notice  to  the  President  of  the  Exchange, 
or  his  designee  ("President"),  of  SBTs  in 
categories  (1)  through  (3).  above.  In 
addition,  a  proposed  SBT  of  a  member 
in  these  categories  would  be  subject  to 
prior  approval  by  the  Exchange's  Office 
of  the  Chairman  ("OOC")  when  the 
member's  market  maker  clearance 
activities  exceed,  or  would  exceed  as  a 
result  of  the  proposed  SBT.  certain 
levels.*  If  an  SBT  exceeds  the 
parameters,  the  member  must  give  30 
days  written  notice  to  the  President. 

A  member  effecting  an  SBT  in 
categories  (4)  through  (7).  above, 
regardless  of  the  member's  size,  would 
only  be  required  to  give  the  President 
written  notice  of  the  SBT  not  later  than  5 
business  days  from  the  date  on  which 
the  SBT  becomes  effective. 

In  considering  a  proposed  SBT  for 
which  pre-approval  is  required,  the  OOC 
may  consider,  among  other  relevant 
matters,  the  following  factors:  (1)  The 
effect  of  the  proposed  business 
transaction  on  the  resulting  clearing 
member  organization  in  terms  of 
capitalization  and  operational 
efficiency;  (2)  the  effect  of  the  proposed 
SBT  upon  the  overall  concentration  of 
options  market  makers;  (3)  the 
regulatory  history  of  the  affected 
member  organization(s).  specifically  as 
it  may  indicate  a  tendency  to  financial 
or  operational  weakness;  and  (4)  the 
history  of  the  affected  member 
organization(s)  with  respect  to  late  trade 
matching  or  other  operational 
deficiencies  as  determined  by  the 
Clearing  Procedures  Committee. 

Within  the  30  day  period,  the  OOC 
must  approve  the  proposed  SBT  or 
disapprove  or  condition  the  proposed 


'  17  CFR  210  (1989). 

*  The  levels  triggering  the  pre-approval 
requirement  are  as  follows:  (1)  15%  of  cleared 
Exchange  market  maker  contract  volume  for  the 
most  recent  three  months;  (2)  an  average  of  15%  of 
the  number  of  Exchange  registered  market  makers 
as  of  each  month  end  for  the  most  recent  three 
months:  or  (3)  25%  of  Exchange  market  maker  gross 
deductions  (haircuts)  defined  by  Commission  rule 
15c3-l(a)(6)  or  (c)(2)(x)  (17  CFR  240.15c3-l  (1969)) 
carried  by  the  clearing  memberts)  in  relation  to  the 
aggregate  of  such  haircuts  carried  by  all  other 
market  maker  clearing  organizations  for  any  month 
end  within  the  most  recent  three  months. 


SBT.  If  the  OOC  disapproves  or 
conditionally  approves  an  SBT  it  must 
do  so  upon  the  determination  that  the 
SBT  has  the  potential  to  threaten  the 
financial  or  operational  integrity  of 
Exchange  market  maker  transactions. 
An  OOC  decision  disapproving  or 
conditionally  approving  a  proposed  SBT 
must  be  delivered  to  the  member  in 
writing  and  must  include  a  statement 
setting  forth  the  grounds  for  the  OOC's 
decision.  The  OOC  also  must  promptly 
notify  a  member  if  it  determines  prior  to 
the  expiration  of  the  30  day  period  that  a 
proposed  transaction  is  approved 
unconditionally. 

A  member  may  appeal  an  OOC 
decision  directly  to  the  Exchange's 
Board  of  Directors  ("Board")  by  filing  an 
application  for  review  with  the 
Secretary  of  the  Exchange  within  15 
days  of  the  date  of  service  of  the 
decision.  The  review  shall  be  conducted 
in  accordance  with  CBOE  rule  19.5. 
except  that  the  member  may  waive  the 
development  of  a  record.  The  review 
process  will  not  act  as  a  stay  of  the 
decision  during  the  pendency  of  the 
review.  The  Exchange  will  file  with  the 
Commission,  pursuant  to  section  19(d)(1) 
of  the  Act.  all  final  decisions  to 
disapprove  or  conditionally  approve  a 
proposed  SBT. 

In  addition  to  the  requirements 
regarding  proposed  SBTs.  the  proposal 
also  contains  provisions  affecting 
members  that  clear  market  maker  trades 
regardless  of  whether  they  are 
proposing  to  engage  in  an  SBT.  First,  the 
proposal  provides  that  the  OOC  may 
impose  additional  financial  and/or 
operational  requirements  on  a  member 
that  clears  market  maker  trades  when  it 
determines  that  the  member's 
continuance  in  business  without  such 
requirements  has  the  potential  to 
threaten  the  financial  or  operational 
integrity  of  Exchange  market  maker 
transactions.  Such  a  decision  must  be 
delivered  to  the  member  in  writing  and 
must  include  a  statement  setting  forth 
the  grounds  for  the  OOC's  decision.  As 
in  the  case  of  a  disapproved  or 
conditionally  approved  SBT,  the 
member  may  appeal  a  decision  to 
impose  additional  financial  or 
operational  requirements  to  the  Board. 
Second,  the  proposal  requires  a  member 
that  clears  market  maker  trades  to 
provide  15  calendar  days  written  notice 
to  the  President  of  any  proposal  to 
terminate  all  or  any  material  part  of 
such  business. 

The  provisions  of  the  proposal  do  not 
preclude  the  CBOE  from  taking  any 
other  actions  provided  within  the 
Exchange  rules.  In  addition,  the 
Exchange  may  exempt  a  member  from 


the  requirement  of  providing  notice  of  a 
proposed  SBT  based  on  the  limited 
proportion  of  market  maker  trades  on 
the  Exchange  that  are  cleared  by  the 
member  or  on  the  limited  importance 
that  the  clearing  of  market  maker  trades 
bears  to  the  total  business  of  the 
member. 

II.  CBGE's  Rationale 

CBOE  states  that  the  proposal  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  serves  to  protect  investors  and 
the  public  interest  through  the 
maintenance  of  a  strong  financial  and 
operational  system  for  the  clearance  of 
market  maker  transactions,  and  that  it  is 
not  designed  to  permit  unfair 
discrimination  among  customers, 
issuers,  brokers,  or  dealers. 

The  CBOE  states  that  the  proposal  is 
designed  to  deal  with  concerns  raised 
by  the  concentration  of  options  market 
maker  business  cleared  through  a 
limited  number  of  member  clearing 
firms.  The  CBOE  states  that  the  failure, 
or  even  temporary  suspension,  of  a 
major  clearing  firm's  ability  to  clear  its 
market  maker  customers,  could  impair 
the  Exchange's  ability  to  maintain  a 
liquid  options  market  and  might 
possibly  cause  irreparable  injury  to  the 
options  market  as  a  whole. 

In  support  of  its  proposal,  the  CBOE 
noted  that  several  rules  of  other  self- 
regulatory  organizations  ("SROs")  serve 
as  precedents  for  the  proposal.  For 
example,  the  CBOE  notes  that  New  York 
Stock  Exchange  ("NYSE")  rule  325(d) 
allows  the  NYSE  to  raise  member  net 
capital  requirements  at  any  time.  The 
CBOE  also  cites  as  a  relevant  precedent 
Interpretation  .02  of  NYSE  rule  342, 
which  involves  the  approval, 
supervision,  and  control  of  offices  of  a 
member,  and  Interpretation  .04  of  NYSE 
rule  401,  which  provides  that  members 
are  expected  to  notify  the  NYSE  when 
planning  important  organizational  or 
operational  changes,  such  as  a  merger  or 
acquisition  of  a  significant  number  of 
new  customers.  In  addition,  the  CBOE 
notes  that  article  III.  section  38  of  the 
National  Association  of  Securities 
Dealer's  ("NASD")  Rules  of  Fair  Practice 
provides  the  NASD  with  the  power  to 
regulate  the  activities  of  members  that 
may  have  financial  and/or  operational 
problems.  Finally,  the  CBOE  suggests 
that  the  NYSE  pilot  program  for  review 
of  specialist  concentration  is  analogous 
to  its  proposal.' 


'  See  Securities  Exchange  Act  Release  No.  24411 
(May  12. 1967),  52  FR  17870. 
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III.  Comments  Received 

A.  First  Options  of  Chicago,  Inc.  Letter 

First  Options  of  Chicago,  Inc.  ("First 
Options")  submitted  a  comment  on  the 
original,  unamended  proposal.*  First 
Options  clears  for  a  substantial  number 
of  CBOE  market  makers.  In  general, 
First  Options  recommends  that  the 
Commission  disapprove  the  proposal  as 
originally  filed  because  First  Options 
believes  it  imposes  an  undue  burden  on 
competition,  is  designed  to  permit  unfair 
discrimination  between  brokers  or 
dealers,  fails  to  establish  appropriate 
standards  (making  it  incapable  of  fair 
and  consistent  application),  and  fails  to 
provide  adequate  hearing  procedures.^ 
The  following  is  a  summary  of  First 
Options'  arguments  on  the  original, 
unamended  proposal. 

First,  First  Options  argues  that  the 
proposal  violates  section  6(b)(5)  of  the 
Act  because  the  proposal  unfairly 
discriminates  against  certain  CBOE 
members  by  subjecting  a  few  of  them  to 
the  prior  approval  procedures  on  a  wide 
array  of  transactions  involving  matters 
unrelated  to  any  business  of  the  CBOE, 
while  other  members  are  free  to  engage 
in  such  transactions  unburdened  by  the 
prior  approval  process.*  In  addition. 
First  Options  argues  that  even  if  the 
prior  approval  process  were  applied  to 
all  members,  the  proposal  is  overly 
broad  and  vague  and  lacks  meaningful, 
articulated  standards  under  which 
decisions  can  be  rendered  consistently 
and  fairly  over  time  as  to  different 
members.  First  Options  also  argues  that 
the  lack  of  standards  for  review  of 
proposed  business  transactions  will:  (1) 
Create  a  substantial  likelihood  that 
decisions  "will  be  susceptible  to  the 
vicissitudes  of  the  Exchange  staff  and 
Board  of  Directors  as  constituted  from 
time  to  time,"  and  (2)  make  it  impossible 
for  an  affected  member  to  challenge 
effectively  the  OOC's  findings  through 
the  review  procedure.* 


*  See  letter  from  the  law  firm  of  Gardner.  Carton 
and  Douglas,  to  Jonathan  C.  Katz.  Secretary, 
Commission,  dated  October  31, 1989  ("First  Options 
letter").  The  CBOE's  Tiling  for  the  proposed  rule 
change  also  contained  a  letter  dated  October  11, 
1988,  from  |im  R.  Porter.  Chairman.  First  Options,  to 
the  CBOE's  Board  of  Directors.  This  letter  raised 
arguments  identical  to  those  raised  in  the  First 
Options  letter. 

'  First  Options  letter,  supra  note  6,  at  2. 

■  Section  e(bHS)  of  the  Act  requires  that  the  rules 
of  an  exchange,  among  other  things,  not  be  designed 
to  permit  unfair  discrimination  between  customers, 
issuers,  brokers,  or  dealers  or  to  regulate  matters 
not  related  to  the  purposes  of  the  Act  or  the 
administration  of  the  exchange. 

*  First  Option*  letter,  supra  note  S.  at  S. 


Second,  First  Options  argues  that  the 
proposal  violates  section  6(b)(8)  of  the 
Act,  which  provides  that  the  rules  of  the 
CBOE  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  First,  First  Options 
argues  that  the  proposal  goes  beyond  its 
stated  purpose  as  contained  in  the 
CBOE's  rule  filing.  According  to  First 
Options,  the  purpose  of  the  proposal  is 
to  deal  with  Exchange  concerns  about 
increased  concentration  of  CBOE 
market  maker  clearing  in  a  small 
number  of  clearing  firms.  •  <*  First 
Options  argues  that  the  proposal 
requires  the  reporting  to  and  approval 
by  the  Exchange  of  proposed 
transactions  that  may  have  nothing  to 
do  with  increased  market  maker 
clearing  concentration.  For  example. 
First  Options  argues  that  the  merger  or 
consolidation  between  a  member  and 
another  person  may  not  result  in 
increased  market  maker  clearing 
concentration  on  the  Exchange."  In 
addition,  First  Options  argues  that  some 
of  the  transactions  covered  by  the 
proposed  rule,  while  they  deal  with 
clearing  market  makers,  are  not  limited 
to  transactions  where  the  affected 
member  would  increase  market  maker 
clearing  business  on  the  CBOE.** 

First  Options  also  argues  that 
imposition  of  the  approval  process  on 
only  a  select  group  of  members  would 
place  these  members  at  a  severe 
competitive  disadvantage  in  responding 
to  various  growth  opportunities.'* 
Specifically,  First  Options  argues  that 
the  timing  and  ultimate  outcome  of 
business  opportunities  may  be  affected 
by  the  regulatory  contingency  created 
by  the  proposal.  First  Options  believes 
this  concern  is  exacerbated  because  the 


'•/datia 

"  More  specifically.  First  Options  argues  that  the 
transactions  covered  by  clauses  four  through  nine  of 
paragraph  (b)(1)  of  the  proposed  rule  require  prior 
approval  by  the  OOC  "even  though  such 
transactions  do  not  need  to  result  in  increased 
market  maker  participation."  Id.  at  11.  As  originally 
Tiled,  the  (30E's  proposal  contained  nine 
definitions  of  an  SBT.  The  CBOE's  first  amendment 
to  the  filing  deleted  two  of  them;  (1)  a  merger  or 
consolidation  between  a  member  and  another 
person  and  (2)  the  entry  into  the  business  of 
clearing  market  maker  trades  by  an  affiliate  of  a 
member.  See  infra  note  38  and  accompanying  te>(t 
for  a  fuller  description  of  the  first  amendment  to  the 
proposal. 

"  bi  particular,  First  Options  cites  clauses  one 
through  three  of  paragraph  (bKl)  of  the  proposed 
rule.  Id.  Because  the  CBOE  eliminated  one  of  these 
clauses  in  its  first  amendment  to  the  proposal.  First 
Optioiu'  comment  now  only  applies  to  SBTs  within 
items  (1)  and  (2)  noted  above  In  the  proposal 
description  section. 

"  Id.  at  12.  As  discussed  infra  at  note  38  and 
accompanying  text  the  CBOE  amended  its  proposal 
to  provide  thai  only  three  types  of  SBTs  would  be 
subject  to  the  pre-approval  process. 


Exchange's  Board  of  Directors,  the  body 
to  whom  the  Chairman  of  the  Exchange 
reports  and  the  body  which  reviews 
initial  decisions  under  the  proposal,  is 
composed  of  representatives  of 
organizations  that  may  be  competing 
with  First  Options  in  transactions 
covered  by  the  proposal  or  in  some 
other  way  that  would  cause  one  or  more 
of  them  to  seek  to  prohibit  or  severely 
condition  a  proposed  transaction.  •♦  In 
addition,  First  Options  argues  that  the 
proposal  raises  serious  concerns 
because  it  enables  the  Exchange  to 
prohibit  or  condition  transactions  that 
may  be  beneficial  to  another  exchange  if 
the  OOC  determines  that  the  transaction 
potentially  threatens  the  Exchange.'* 

In  addition.  First  Options  argues  that 
the  proposal  is  inconsistent  with  section 
6(b)(e)  because  it  gives  the  Exchange  the 
power  to  impose  higher  financial  and/or 
operational  standards  on  an  ad  hoc  and 
anti-competitive  basis.'*  First  Options 
argues  that  no  member,  simply  because 
it  conducts  a  level  of  business  on  the 
Exchange  that  the  Exchange  believes 
constitutes  "concentration, "  should  be 
required  to  maintain  extraordinary  net 
capital  determined  on  a  basis  di^erent 
than  other  members  and  different  than 
that  required  by  the  financial 
responsibility  rules  of  the  Commission 
or  the  Exchange, 

Third,  First  Options  argues  that  the 
proposal  violates  section  6(c)(3)  of  the 
Act,  which  section  states  that  an 
exchange  may  only  deny  membership  to, 
or  condition  the  membership  of,  a 
broker-dealer  if  the  "broker  or  dealer 
does  not  meet  such  standards  of 
financial  responsibility  or  operational 
capability  *  *  *  as  are  prescribed  by  the 
niies  of  the  exchange."  "  Specifically,        '' 
First  Options  states  that  the  proposal 
improperly  gives  the  Exchange  the 
ability  to  impose  on  certain  members 
more  onerous  financial  responsibility 
requirements  than  are  contained  in  the 
Exchange's  rules  in  instances  where  the 
broker-dealer  is  in  full  compliance  with 
all  applicable  financial  and  operational 
standards,  and,  therefore,  is  inconsistent 
with  section  6(c)(3).'*  In  support  of  this 


■♦W.  alia. 


'  •  Id  For  example,  First  Options  provides  the 
scenario  where  a  proposed  transaction  involving 
thi:  combination  of  a  CBOE  clearing  member  and  a 
cledTing  member  of  another  exchange  is 
disapproved  because  the  OOC  delennines  thai  the 
transaction  potentially  threatens  the  financial  and 
operational  integrity  of  CBOE  market  maker 
trani-ictions  (e^..  by  reducing  available  capital 
coinmilled  to  the  CBOE).  even  though  the  proposed 
transaction  would  benefit  the  other  exchange  by 
increasing  the  capitalization  of  one  of  Its  clearing 
members. 

"W.  atlS. 

■^  Id.  al  17  (erophaaia  in  originai). 

'•/rf.atlS. 
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argument.  First  Options  maintains  that 
Congress,  in  authorizing  exchanges  to 
condition  membership  on  Hnancial 
responsibihty  grounds,  contemplated 
that  a  member  would  be  held  to  specific 
standards  contained  in  non- 
discriminatory exchange  rules  approved 
by  the  Commission  in  accordance  with 
Section  6(b)(5)  of  the  Act.'" 

Fourth,  First  Options  argues  that  the 
proposal  violates  sections  6(b)(7)  and 
6(d)(2)  of  the  Act,  which  Sections  both 
require  that  the  rules  of  an  exchange 
provide  a  fair  procedure  for,  among 
other  things,  the  denial  of  membership 
or  the  imposition  of  a  limitation  on  any 
person  by  the  exchange  with  respect  to 
access  to  services  offered  by  the 
exchange  or  a  member  thereof.***  First 
Options  argues  that  the  proposal  is 
inconsistent  with  the  Act  because  it 
does  not  provide  for  an  oral  hearing 
before  the  OOC  decision  and,  therefore, 
if  information  is  misunderstood  or 
misinterpreted,  members  do  not  have  an 
opportunity  through  cross  examination, 
oral  arguments,  or  the  presentation  of 
witnesses  to  correct  mistakes  that  may 
affect  the  OOC's  deliberation.*'  First 
Options  further  argues  that  an 
opportunity  for  review  after  an  OOC 
decision  is  rendered  does  not  correct 
this  deficiency  because  there  is  no  stay 
pending  the  appeal  and  it  is  unclear 
under  the  proposed  rule  whether  the 
member  has  an  absolute  right  to  a 
hearing.** 

Finally,  First  Options  argues  that  the 
rules  of  other  SROs  that  the  CBOE  cites 
in  support  of  its  proposal,  especially 
NYSE  rule  325(d)  and  article  III,  section 
38  of  the  NASD's  Rules  of  Fair  Practice, 
bear  little  resemblance  in  purpose,  effect 
or  content  to  the  proposal.*'  First 
Options  argues  that  each  of  these  rules 
does  not  support  the  Exchange's 
proposal  because  they  are  sufficiently 
different  from  the  proposal  or  do  not 
withstand  scrutiny  under  Section  6  of 
the  Act.** 


"  Section  e(d)(2)  speciHcally  requires  that  in  any 
such  proceeding  the  exchange  notify  the  respondent 
of.  and  give  him  an  opportunity  to  be  heard  upon, 
the  specific  grounds  for  the  action,  and  further 
requires  that  the  exchange  keep  a  record  of  such 
hearing. 

*■  First  Options  letter,  supra  note  8,  at  19. 

"  Under  the  proposal,  appeals  will  be  conducted 
in  the  manner  prescribed  by  CBOE  rule  19.5(b).  First 
Options  argues  that  under  CBOE  rule  19.S(bj  it  is 
unclear  whether  a  member  who  appeals  has  the 
right  to  a  hearing  de  novo.  Id. 

"  Id 

**  Id.  at  20.  First  Options  argues  that  NYSE  Rule 
32S{d)  "has  nothing  to  do  with  business  transactions 
of  the  nature  that  are  covered  by  the  Proposed  Rule 
and  does  not  impose  a  chilling  pre-approval 
condition  on  a  member's  activity."  (First  Options 
letter  at  20.)  In  addition.  First  Options  argues  that, 
to  the  extent  that  the  NYSE  Rule  authorizes  the 


B.  CBOE's  Response 

The  CBOE  sent  a  letter  to  the 
Commission  responding  to  First  Option's 
comment  letter.**  During  a  significant 
market  disruption,  the  CBOE  stated, 
even  large  and  well  capitalized  clearing 
firms  can  and  do  encounter  financial 
difficulty,  which  in  turn  can  limit  or 
prevent  the  market  makers  cleared  by 
such  firms  from  continuing  to  make 
markets.  The  CBOE  stated,  "(i)f  as  few 
as  one  or  two  of  the  largest  clearing 
firms  experience  financial  problems,  this 
could  disrupt  the  activity  of  market 
makers  accounting  for  as  much  as  40  or 
50  percent  of  CBOE's  volume,  placing  in 
jeopardy  CBOE's  ability  to  continue  to 
maintain  orderly  and  liquid  markets  for 
the  benefit  of  investors.  Obviously,  the 
greater  the  percentage  of  market  maker 
activity  cleared  by  any  single  firm,  the 
greater  this  problem  becomes."  *•  The 
CBOE  re-emphasized  that  the  primary 
purpose  of  the  proposal  is  to  prevent 
undue  concentration  of  market-maker 
clearing  business  in  any  one  clearing 
firm.*^ 

The  CBOE  disagreed  with  First 
Option's  assertion  that  the  proposal 
should  be  disapproved  because  it  is 
susceptible  to  being  administered  in  a 
way  that  unfairly  discriminates  against 
certain  CBOE  members.  The  CBOE 
stated  that  it  is  necessary  to  provide  the 
OOC  with  flexibility  in  reviewing 
transactions  that  have  the  potential  to 
further  concentrate  market-maker 
clearing  because  it  is  not  possible  to 


NYSE  to  impose  different  net  capital  requirements 
on  particular  members,  it  is  not  in  compliance  with 
Sections  6(b)(5).  6(b)(B).  and  6(c)(3)  of  the  Act.  First 
Options  also  argues  that  interpretations  to  NYSE 
rules  342  and  401  are  not  remotely  similar  to  the 
CBOE's  proposal  in  that  the  interpretations  only 
require  that  the  member  notify  the  NYSE  prior  to 
effecting  certain  types  of  transactions.  In  addition. 
First  Options,  believes  there  are  important 
distinctions  between  the  CBOE's  proposed  rule  and 
Article  III.  section  38  of  the  NASD's  Rules  of  Fair 
Practice,  which  gives  the  NASD  power  to  regulate 
the  activities  of  members  that  may  have  flnancial 
and/or  operational  problems.  First  Options  argues 
that  the  NASD  rule,  unlike  the  proposal,  does  not 
impose  a  blanket  pre-approval  requirement  for  a 
whole  host  of  member  business  transactions  but 
provides  speciRc  standards  for  determining  when  a 
member  may  be  considered  to  be  in  or  approaching 
flnancial  and/or  operational  difflculty.  Finally.  First 
Options  distinguishes  the  NYSE  policy  on  specialist 
concentration  because  "allocating  a  monopoly 
privilege  on  a  national  securities  exchange  is  a  very 
different  matter  than  restricting  a  member  from 
engaging  in  free  trade  •  •  *  ."  (First  Options  letter 
at  22.)  Further.  First  Options  argues  that  even  if  the 
two  rules  were  to  be  treated  similarly,  the  NYSE 
rule  is  much  more  narrowly  drafted  and  only 
reaches  situations  which  will  result  in  increased 
concentration  of  specialists  on  the  NYSE. 

"  See  letter  from  Charles  J.  Henry.  President, 
CBOE.  to  Howard  L  Kramer,  Assistant  Director. 
Division  of  Market  Regulation.  Commission,  dated 
January  25. 1990  ("CBOE  letter "). 

"  Id  at  1. 

«'  Id.  at  1. 


foresee  the  many  variables  that  may 
pertain  to  such  transactions  and  which 
may  be  relevant  to  a  decision  of 
whether  or  not  the  transaction  should  be 
approved.**  The  CBOE  argued  that  any 
possibility  of  abuse  of  discretion  is 
adequately  provided  for  in  the  review 
procedures  embodied  in  the  proposal.  In 
addition,  the  CBOE  asserted  that,  if 
regulatory  rules  were  allowed  to 
"contain  only  nondiscretionary  and  rigid 
standards,  much  of  the  authority  of  the 
Commission  under  the  (Act)  and  the 
rules  and  regulations  thereunder,  as  well 
as  of  the  self-regulatory  authorities 
under  their  rules,  would  be  invalid."  ** 

In  addition,  the  CBOE  disagreed  with 
First  Option's  argument  that  the 
proposal  should  be  disapproved  because 
it  subjects  only  the  largest  clearing 
members  to  the  pre-approval 
procedures.  The  CBOE  stated  that  only 
transactions  by  large  clearing  members 
would  be  likely  to  have  any  significant 
effect  on  market  maker  clearing 
concentration  and  that  subjecting  small 
clearing  members  to  the  requirements  of 
the  proposal  would  serve  no  useful 
purpose.'"  As  an  analogy,  the  CBOE 
cited  provisions  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976  ("Hart-Scott-Rodino  Act")  "  that 
apply  only  to  certain  business 
transactions  exceeding  specified  size 
parameters.  Moreover,  the  CBOE  stated 
that,  if  the  proposal  were  to  be 
characterized  as  a  burden  on 
competition,  it  is  one  which  is  necessary 
or  appropriate  in  furtherance  of  the 
purposes  of  the  Act  and  thus  permissible 
under  Section  6(b)(8)  of  the  Act. 

The  CBOE  also  believes  that  the  fact 
that  the  proposal  calls  for  pre- 
transaction  approval,  rather  than  after- 
the-fact  approval,  is  not  a  reason  for 
disapproval  of  the  proposal.  The  CBOE 
stated  that  many  "regulatory  approval 
requirements  apply  on  a  before-the-fact 
basis,  especially  where,  as  here,  they 
deal  with  significant  business 
transactions  that,  once  consummated, 
can  be  unwound  only  with  difficulty."  '* 
The  CBOE  acknowledged  that  the  need 
to  satisfy  regulatory  requirements  and 
obtain  necessary  approvals  may  affect 
the  timing  of  a  transaction,  but  that  this 
must  be  taken  into  account  when  a 
member  is  determining  the  timetable  for 
the  transaction. 


"  Id  at  2. 
»•  Id. 

"Id 

>' 15  U.S.C.  1311  (1988). 

'•  CBOE  letter,  supra  note  25.  at  2.  For  example, 
the  CBOE  cites  the  pre-approval  requirements  of 
NYSE  rule  301(b).  applicable  to  the  transfer  or  lease 
of  a  membership,  and  the  Hart-Scott-Rodino  Act. 


Federal  Register  /  Vol.  56.  No.  200  /  Wednesday.  October  16.  1991  /  Notices 


51949 


With  respect  to  the  First  Options 
argument  that  the  rule  should  be 
disapproved  because  it  does  not  provide 
for  a  full  hearing  before  the  OOC  acts  to 
approve  or  disapprove  a  transaction,  the 
CBOE  stated  that  to  do  so  may  cause  a 
long  delay  and  that  aggrieved  parties 
would  have  a  right  of  appeal  to  the 
CBOE's  Board  of  Directors,  as  well  as  a 
review  by  the  Commission  pursuant  to 
section  19(d)(2)  of  the  Act.  Nevertheless, 
the  CBOE  stated  that  an  interested  party 
may  request  a  hearing  so  long  as  it 
understood  that  any  such  request  would 
extend  the  time  for  OOC  action  beyond 
the  normal  30  day  period.^' 

The  CBOE  also  disagreed  with  First 
Option's  assertion  that  no  clearing 
member  should  be  subject  to  more 
stringent  fmancial  or  operational 
requirements  "simply  because  it 
conducts  a  level  of  business  on  the 
CBOE  that  the  CBOE  believes 
constitutes  'concentration'."  The  CBOE 
stated  that  there  is  "nothing  either 
unusual  or  objectionable  about  imposing 
special  requirements  on  either 
categories  of  members  or  individual 
members  where  there  is  a  legitimate 
regulatory  need  to  do  so."  '*  For 
example,  the  CBOE  cites  the 
Commission's  net  capital  rule,  rule  15c3- 
1.  as  well  as  the  financial  responsibility 
rules  of  individual  SROs,  as  illustrations 
of  rules  that  impose  different 
requirements  upon  members  depending 
on  the  type  or  volume  of  business  they 
do.  or  permit  "case-by-case  variations  in 
these  requirements  depending  on 
particular  circumstances  that  are  not 
limited  to  'emergencies'."  '* 

The  CBOE  further  asserts  that  the 
provision  that  an  appeal  of  a  decision  by 
the  OOC  does  not  operate  as  a  stay  is 
necessary  to  preserve  the  status  quo 
until  the  appeal  is  finally  decided. 
Otherwise,  a  firm  could  consummate  a 
transaction  simply  by  filing  an  appeal, 
exposing  the  CBOE  to  potential  harm 
from  increased  concentration  as  well  as 
creating  the  problem  of  how  to  unwind 
the  transaction  if  the  appeal  is  denied.^* 

Finally,  the  CBOE  disagreed  with  First 
Option's  argument  that  the  scope  of 
certain  provisions  included  within  the 
definition  of  "significant  transaction" 
goes  beyond  the  stated  purpose  of 
avoiding  undue  concentration  of  market 
maker  clearing  business.  The  CBOE 
stated  that  the  First  Option  letter 
construes  too  narrowly  the  intended 
purpose  of  the  proposal  and  that  all  of 
the  situations  included  within  the 
definition  have  the  potential  of 


exacerbating  the  problems  resulting 
from  the  high  degree  of  concentration  of 
market  maker  clearing  business  that 
already  exists."'  Therefore,  the  CBOE 
believes  that  all  of  these  transactions 
properly  fall  within  the  stated  purpose 
of  the  proposal.  Moreover,  the  CBOE,  in 
response  to  First  Options'  comment 
letter  filed  an  amendment  to  the 
proposal  to  limit  the  type  of  SBTs  that 
the  Exchange  may  require  to  be 
submitted  for  prior  approval."  Whereas 
the  original  CBOE  proposal  would  have 
subjected  all  SBTs  to  OOC  approval  if 
the  concentration  threshold  were 
triggered,  the  amendment  limited  the 
Exchange's  authority  under  the  proposal 
to  consider  only  those  transactions 
which  involve: 

(a)  Mergers,  combinations  or 
consolidations  between  a  member 
engaged  in  the  clearance  of  options 
market  making  transactions  and  other 
persons  engaged  in  the  business  of 
effecting,  executing,  clearing  or 
financing  transactions  in  securities  or 
futures  products; 

(b)  The  transfer  from  another  person 
of  market  maker,  broker  dealer,  or 
customer  securities  or  futures  accounts 
which  are  significant  in  size  or  number 
to  the  business  of  the  member,  or 

(c)  The  assumption  or  guarantee  by  a 
member  of  liabilities,  otherwise  than  in 
the  ordinary  course  of  business,  of 
another  person  engaged  in  the  business 
of  effecting,  executing,  clearing,  or 
financing  transactions  in  securities  or 
futures  products. 

Otherwise,  for  all  other  SBTs,  only 
fifteen  calendar  days  written  notice  is 
required. 

C.  First  Options '  Second  Comment 
Letter 

First  Options  submitted  a  comment  to 
the  CBOE's  amendment  to  the 
proposal."'  In  general.  First  Options 
states  that  "(wjhile  the  Amended 
Proposed  Rule  is  an  improvement  over 
the  Initial  Proposal,  we  continue  to 
believe  that,  for  the  reasons  set  forth  in 
our  Prior  Letter,  the  Amended  Proposed 
Rule  suffers  from  the  same  defects  as 
the  Initial  Proposal  and  should  not  be 
approved."  *° 

With  regard  to  the  amendment.  First 
Options  states  that  it  is  concerned  with 
the  unnecessary  breadth  of  the  third 


definition  of  an  SBT.*»  First  Options 
states  that  to  subject  any  guarantee  of 
liabilities  outside  the  ordinary  course  of 
business  to  the  prior  notice  and  review 
procedures  of  the  proposal  would  far 
exceed  what  is  necessary  or  appropriate 
and  does  not  comport  with  what  the 
CBOE  states  as  its  purpose  for  the  rule 
change.  Specifically,  First  Options  states 
that  the  third  clause: 

■purports  to  cover  any  type  of  guarantee  or 
assumption  of  liability  without  regard  to 
whether  it  is  in  connection  with  a 
'combination  or  consolidation.'  as 
contemplated  by  the  CBOE  in  its  Statement 
of  Purposes  for  the  Amended  Proposed  Rule. 
If  (the  third  clause)  were  further  revised  so 
that  it  was  limited  to  the  assumption  of 
liabilities  of  another  broker-dealer  or  futures 
commission  merchant  in  connection  with  an 
acquisition  of  all  or  substantially  all  of  that 
person's  assets,  then  it  would  be  consistent 
with  the  stated  purposes  of  the  CBOE  and 
include  only  those  transactions  that  might 
warrant  the  prior  review  and  approval 
procedures  the  CBOE  is  seeking  lo 
impose."  ** 

D.  CBOE's  Second  Amendment 

In  response  to  First  Options  second 
letter,  the  CBOE  filed  a  second 
amendment  to  the  proposal  with  the 
Commission.*'  The  amendment 
addresses  the  concern  First  Options 
raised  in  its  second  comment  letter  by 
adding  to  the  end  of  the  third  definition 
of  an  SBT  the  phrase  "in  connection 
with  a  direct  or  indirect  acquisition  of 
all  or  substantially  all  of  that  person's 
assets."  The  Exchange  stated  that  the 
purpose  of  the  amendment  is  to  limit  the 
Exchange's  review  of  a  guarantee  or 
assumption  of  liabilities  of  another 
entity  engaged  in  the  securities  and 
futures  business  only  to  those  that  are  in 
connection  with  a  direct  or  indirect 
acquisition  of  all  or  substantially  all  of 
that  entity's  assets. 

IV.  Discussion 

The  Commission  has  considered 
carefully  the  opinions  of  the 
commentator  and  the  CBOE.  and  finds, 
for  the  following  reasons,  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. 


"  Id  at  3. 

»♦ Id  at  Z 

"  See  NYSE  rule  325(d)  and  CBOE  rule  13J. 

'•W.at3. 


"Id 

"  See  Securities  Exchange  Act  Release  No.  28958 
(March  11. 1991).  56  FR  11474. 

'•  See  letter  from  the  law  firm  of  Gardner.  Carton 
&  Douglas,  to  fonathan  C.  Katz.  Secretary, 
Commission,  dated  April  8. 1991  ("First  Options 
second  letter"). 

♦o/rf.atl. 


*'  The  clause  provides  that  an  SBT  shall 
constitute  the  "assumption  or  guarantee  by  the 
member  of  liabilities,  otherwise  than  in  the  ordinary 
course  of  business,  of  another  person  engaged  in  the 
business  of  effecting,  executing,  clearing  or 
flnancing  transactions  in  securities  or  futures 
products." 

**  First  Options  second  letter,  supra  note  39.  at  2. 

*'  See  Securities  Exchange  Act  Release  No.  29246 
(May  29. 1991).  56  FR  25708. 
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The  Commission  agrees  with  the 
CBOE  that  the  potential  for  a 
concentration  of  market  maker  clearing 
in  a  relatively  small  number  of 
Exchange  members  raises  serious 
concerns.**  The  failure,  or  even 
temporary  suspension,  of  a  major 
clearing  firm's  ability  to  clear  market 
maker  trades  could  impair  the 
Exchange's  ability  to  maintain  fair  and 
orderly  markets  because  Exchange 
market  makers  most  likely  would  be 
restricted  in  their  ability  to  provide 
market  depth  and  liquidity.  This  could 
prove  to  be  especially  disruptive  during 
a  period  of  extreme  market  volatility  or 
of  increased  volume  of  trading.  In 
addition,  the  concentration  of  market 
maker  clearing  business  in  a  relatively 
small  number  of  clearing  members 
makes  the  Exchange's  market 
vulnerable  to  market  disruptions  and 
illiquidity  as  a  result  of  even  a  rumor  of 
default  or  insolvency  of  one  of  its  large 
clearing  members. 

The  CBOE  has  attempted  to  strike  a 
reasonable  balance  between  limiting  the 
potential  harm  from  undue 
concentration  in  the  market  maker 
clearing  business  and  permitting  large 
clearing  firms,  after  CBOE  review,  to 
engage  in  SBTs.  Only  proposed  SBTs 
that  may  have  a  direct  effect  on  the 
ability  of  niarket  maker  clearing  firms  to 
perform  as  such  will  be  subject  to 
review  and  approval  by  the  Exchange. 
In  addition,  only  those  proposed 
transactions  filed  by  a  member  whose 
market  maker  clearing  activities  exceed, 
or  would  exceed  as  a  result  of  the 
proposed  transaction,  certain  levels  of 
clearing  concentration  are  subject  to  the 
prior  approval  of  the  CBOE. 

Likewise,  the  Commission  believes 
that  it  is  within  the  regulatory  purview 
of  the  CBOE  to  be  apprised  of  the 
significant  business  transactions  of  its 
market  maker  clearing  firms.  These 
firms  support  the  whole  structure  of 
options  trading  by  guaranteeing  the 
performance  of  market  makers.  The 
financial  or  operational  difficulties  of 
any  market  maker  clearing  firm  could 
jeopardize  the  ability  of  a  number  of 
market  makers  to  function. 
Consequently,  it  is  reasonable  for  the 
CBOE  to  require  these  firms  to  provide 
advance  notice  to  the  Exchange  of 
activities  that  could  significantly  impact 


"  Currently,  there  are  15  dearing  memben  that 
clear  CBOE  marke<  maker  trades.  Of  the»e  15.  four 
metnK»r»  clear  over  78%  of  CBOE  market  maker 
(r&des  by  contract  voJume  and  over  50*  of  all  CBOE 
trades  by  contract  volume.  An  inabilrty  by  any  of 
these  firtna  to  clear  market  maker  trades  would 
have  a  profound  effect  upon  Exchange  trading. 
Further  concentration  of  market  maker  clearing 
volume  by  one  of  these  foor  Tinns  only  would 
heighten  these  concerns. 


their  financial  or  operational  condition. 
Based  on  this  information,  the  CBOE 
could  then  determine  what,  if  any. 
action  was  appropriate  to  take.** 

Finally,  the  Commission  finds  that  it  is 
consistent  with  the  Act  to  allow  the 
CBOE  to  impose  additional  financial 
and/or  operational  requirements  on 
market  maker  clearing  firms  in  order  to 
ensure  the  financial  or  operational 
integrity  of  Exchange  market  maker 
transactions. 

For  the  reasons  stated  above,  and  as 
discussed  below,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  sections  6(b)(5),  (7).  and 
(8).  6(c)(3),  and  6(d)(2)  of  the  Act.  and. 
therefore,  disagrees  with  the  arguments 
raised  by  First  Options. 

Section  6(b)(5)  of  the  Act  requires  that 
the  rules  of  an  exchange  be  designed  to, 
among  other  things,  protect  investors 
and  the  public  interest  and  not  permit 
unfair  discrimination  between  brokers 
and  dealers.  Because  the  proposal  is 
designed  to  ensure  the  financial  and 
operational  integrity  of  Exchange 
market  maker  transactions,  in 
particular,  and  the  Exchange's 
marketplace,  in  general,  the  Commission 
finds  that  it  is  consistent  with  the 
protection  of  investors  and  the  pubhc 
interest.  Moreover,  the  Commission 
believes  that  the  CBOE  has  a  duty, 
pursuant  to  section  6(b)(5),  to  ensure 
that  market  makers  will  be  able  to 
provide  liquidity  to  the  market.  The 
Commission  believes  that  the  proposal, 
by  seeking  to  ensure  the  continued 
viability  of  market  maker  clearing  firms, 
is  a  reasonable  means  to  help  the 
Exchange  fulfill  that  duty. 

The  Commission  disagrees  with  First 
Options'  argument  that  the  proposal 
unfairly  discriminates  against  large 
clearing  firms  by  subjecting  them  to 
prior  approval  procedures  for  their 
SBTs,  while  smaller  clearing  firms  are 
free  to  engage  in  SBTs  without  approval. 
Because  the  stated  purpose  of  the 
proposal  is  to  address  the  concerns 
raised  by  a  concentration  of  market 
maker  clearing  business  on  the  CBOE.  it 
is  not  necessary  to  subject  all  market 
maker  clearing  members  to  the  prior 
approval  requirement,  only  the  larger 
members.  Imposition  of  the  prior 
approval  procedures  on  small  clearing 
firms  would  provide  little  regulatory 
benefit.  Similarly,  the  Commission 
disagrees  with  First  Options'  argument 


that  the  proposal  unfairiy  discriminates 
against  certain  members  by  authorizing 
the  CBOE  to  impose  higher  financial  and 
operational  requirements.  SROs  have 
many  rules  that  allow  them  to  impose 
operational  conditions  on  individual 
members.**  Moreover,  under  the  CBOE 
proposal,  such  requirements  would  only 
be  imposed  when  necessary  to  ensure 
the  viability  of  firms  clearing  market 
maker  transactions. 

In  addition,  the  Commission  does  not 
agree  with  First  Option's  argument  that 
the  proposal  unfairiy  discriminates 
against  large  clearing  members  and 
subjects  them  to  inconsistent  OOC 
decisions  because  it  lacks  specific 
standards  by  which  a  proposed  SBT 
may  be  judged.  First,  the  proposal  does 
contain  guidelines  to  be  followed  in 
evaluating  SBTs.  These  standards  are 
sufficiently  detailed  as  to  provide 
affected  member  firms  and  the  OOC 
with  adequate  guidance  to  conduct  a 
review.  Imposing  more  specific 
standards  would  not  provide  the  CBOE 
with  the  flexibility  necessary  to 
reasonably  evaluate  the  wide  variety  of 
possible  proposed  transactions  that  may 
be  filed.  Second,  the  proposal  contains 
several  procedural  safeguards  designed 
to  eliminate  the  possibility  of 
discriminatory  or  capricious  decisions, 
such  as  the  right  of  any  party  aggrieved 
by  an  OOC  decision  to  appeal  that 
decision  to  the  Exchange's  Board  *''  and 
ultimately  to  the  Commission. 

Section  6(b)(8)  of  the  Act  prohibits  an 
exchange  from  "imposing  any  burden  on 
competition  not  necessary  or 
appropriate"  in  furtherance  of  the 
purposes  of  the  Act.  The  Commission 
realizes  that  the  CBOE  proposal  places 
special  notification  requirements  on 
market  maker  clearing  firms  and 
restrictions  on  the  business  activities  of 
the  larger  of  these  clearing  firms. 
Although  such  requirements  and 
restrictions  may  pose  a  burden  the 
CBOE  has  demonstrated  that  they  are 
necessary  and  appropriate  in 


«»  The  authority  of  the  CBOE  to  be  apprised  of 
SBTs  of  firms  clearing  for  market  makers  is  similar 
to  that  granted  to  the  Commission  by  the  Market 
Reform  Act  of  1990  (S.  648.  H  R  3656  and  H.R.  3657, 
101st  Cong..  2ad  Se«s.  (1990)1.  In  this  legislatioa  the^ 
Commission  is  provided  the  authority  to  promulgate 
rules  to  enable  it  to  perform  a  risk  assessment  of  the 
holding  companies  of  brokerdealers. 


*'  See  e.g..  t^SE  rule  325(d)  and  section  38  of  the 
NASO's  Rules  of  Fair  Practice.  The  Commission 
disagrees  with  First  Options  that  these  rules  are  not 
analogous  to  the  CBOE  proposal.  The  common 
principle  behind  these  rules  and  the  CBOE  proposal 
is  that  each  enables  an  SRO  to  impose  certain 
nnanctal  or  operational  conditions  on  a  member  or 
group  of  members  in  order  to  address  an  important 
regulatory  need. 

*'  In  this  regard,  the  Commission  notes  that 
section  6.1  of  the  CBOE°s  Constitution  sets  forth  the 
requirements  regarding  the  composition  of  the 
Board.  These  requirements  ensure  that  there  is  a 
fair  representation  of  the  Exchange  community  on 
the  Board,  and  that,  in  turn,  the  Board's  decisions 
are  fair  and  Impartial.  In  addition,  section  6.10  of 
the  CBOE's  Constitution  provides  that  no  Director 
shall  participate  in  the  adjudiction  of  any  aMtter  in 
which  he  is  personally  interested. 
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furtherance  of  the  Act.  Specifically,  the 
Commission  has  weighed  the  fact  that 
the  proposal  seeks  to  alleviate  concerns 
resulting  from  increased  concentration 
of  market  maker  clearing  business  [i.e., 
the  Exchange's  ability  to  provide  fair 
and  orderly  markets  despite  the 
Hnancial  or  operational  failure  of  a 
market  maker  clearing  member)  against 
the  potentially  anti-competitive  effect  of 
the  proposal  that  certain  large  clearing 
members  would  be  unable  to  engage 
freely  in  a  wide  range  of  business 
transactions.  The  Commission  finds  that 
the  proposal  is  consistent  with  section 
6(b)(8)  of  the  Act  because  any  burdens 
on  competition  imposed  by  the  rule  are 
necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the  Act, 
mainly  the  protection  of  the  financial 
and  operational  integrity  of  the  market 
maker  clearing  system  on  the  Exchange. 
This  system  is  integral  to  the  operation 
of  the  Exchange,  and  the  CBOE  has 
shown  that  the  concentration  of  market 
maker  clearing  has  risen  to  such  a  level 
that  the  failure  of  a  major  firm  could 
result  in  substantial  harm  to  the 
system.** 

In  addition,  the  proposal  does  not 
impose  absolute  barriers  to  growth  or 
mergers.  It  does  not  prohibit  SBTs  of 
large  market  maker  clearing  firms,  but 
only  requires  that  they  obtain  prior 
approval  of  SBTs.  Of  course,  it  is  within 
the  CBOE's  authority  under  the  proposal 
to  disapprove  or  conditionally  approve  a 
SBT.  but  this  could  only  be  done  "if  the 
OOC  determines  that  such  SBT  has  the 
potential  to  threaten  the  financial  and 
operational  integrity  of  Exchange 
market  maker  transactions,"  after 
reviewing  the  proposal  pursuant  to 
specific  factors  set  forth  in  the  proposed 
rules.  Because  an  SBT  only  can  be 
disapproved  if  it  satisfies  this  standard, 
the  proposal  provides  only  a  limited 
burden  on  competition  and  only  those 
SBTs  which  would  be  potentially 
harmful  to  the  Exchange's  marketplace 
and  investors  will  be  prohibited. 
Moreover,  the  proposal  is  crafted  to 
minimize  the  burden  on  competition 


*'  In  this  regard,  the  Commission  specifically 
notes  that  it  is  only  addressing  in  this  context 
whether  the  CBOE  has  the  authority  to  require  pre- 
review  of  SBTs.  The  Commission  cannot  address 
whether  the  use  of  that  authority  in  a  particular 
situation  Is  anti-competitive  until  such  situation  is 
before  the  Commission  on  appeal.  The  Commission 
expects  that,  the  CBOE.  in  using  its  authority  under 
the  pioposed  rule  change  will  be  sensitive  to  the 
pro-competitive  requirements  of  the  Act.  Indeed, 
under  Section  19(f)  of  the  Act.  the  Commission 
would  have  to  evaluate  not  only  whether  an  SRO's 
rules  were  appropriate  but  also  whether  these  rules 
"were  applied"  in  a  manner  which  imposed  any 
unnecessary  burden  on  competition  which  was  not 
otherwise  ustified  by  the  purposes  of  the  Act. 


because  only  certain  large  clearing  firms 
are  subject  to  the  pre-approval 
requirement.  Finally,  for  the  same 
reasons  noted  above,  the  Commission 
finds  that  the  provision  of  the  rule  that 
allows  the  CBOE  to  impose  higher 
financial  or  operational  requirements  on 
clearing  firms  is  consistent  with  section 
6(b)(8)  of  the  Act. 

The  Commission  disagrees  with  First 
Option's  argument  that  the  proposal 
exceeds  it  stated  purposes  or  that  the 
pre-approval  process  will  put  some 
members  at  a  competitive  disadvantage. 
First  Options  argues  that  the  proposed 
transactions  subject  to  the  pre-approval 
process  have  little  or  nothing  to  do  with 
increasing  market  maker  clearing 
concentration.  The  Commission  believes 
that  the  amendments  to  the  proposal 
render  this  argument  moot.  "The 
Commission  believes  that  each  category 
subject  to  the  notice  and  approval 
procedures  directly  affects  the  financial 
or  operational  integrity  of  a  clearing 
firm.  The  Commission  believes  the 
categories  of  transactions  subject  to  the 
approval  process  are  sufficiently 
connected  to  a  member's  market  maker 
clearing  function  and  that,  therefore, 
they  do  not  exceed  the  proposal's  stated 
purpose.*' 

The  Commission  also  does  not  believe 
that  the  proposal  will  place  a  member  at 
a  significant  competitive  disadvantage 
in  responding  to  business  growth 
opportunities.  The  15  day  notice  period 
is  sufficiently  short  so  as  not  to  unduly 
disrupt  the  business  planning  of  a 
market  maker  clearing  firm  while  at  the 
same  time  providing  CBOE  with 
adequate  time  to  review  and  react  to  the 
information.  As  to  the  procedure  for  the 
OOC  to  approve  or  disapprove  certain 
proposed  transactions  within  30 
calendar  days,  this  length  of  time  should 
enable  the  CBOE  to  conduct  a  swift 
review  so  as  to  minimize  the  impact  on 
the  affected  member's  business 
opportunities.  While  the  review  process 
will  need  to  be  built  into  the  firm's 
timetable  for  structuring  a  SBT,  this 
procedure  does  not  in  and  of  itself 


**  First  Options  also  raised  the  argument  that 
disapproval  of  an  SBT  may  prevent  the 
consummation  of  transactions  beneficial  to  another 
exchange.  In  fact,  the  opposite  is  more  likely.  Many 
of  the  large  CBOE  clearing  firms  clear  for  market 
makers  on  other  exchanges.  By  disapproving  a 
potentially  harmful  SBT  of  a  large  clearing  Arm.  the 
CBOE  would  not  only  be  seeking  to  preserve  the 
integrity  of  CBOE  market  maker  transactions,  but 
also  could  be  reducing  the  risk  that  the  fmancial 
failure  of  a  large  CBOE  clearing  firm  could  have  a 
"spill  over"  effect  onto  other  exchanges'  floors. 
Nevertheless,  the  Commission  expects  that  the 
CBOE  will  administer  the  Rule  without  regard  to  the 
effect  it  might  have  vis-a-vis  the  CBOE's 
competitive  position  with  other  markets. 


restrict  a  clearing  firm's  ability  to  pursue 
a  business  opportunity. 

The  Commission  disagi'^es  with  First 
Option's  argument  that  the  pronoccl 
may  serve  as  the  basi-  '  .  ••'I  hoc  and 
anti-competitive  determi..jtion8  as  to 
required  levels  of  net  capital.  Under  the 
proposal,  the  CBOE  contemplates 
raising  the  financial  requirements  of  a 
member  only  where  it  needs  to  do  so  in 
order  to  maintain  the  financial  integrity 
of  the  Exchange.  The  proposal  is  similar 
to  NYSE  Rule  325(d).  which  provides 
that  the  NYSE  may  prescribe  greater 
financial  requirements  upon  a  member. 
The  Commission  believes  that  it  is 
consistent  with  the  Exchange's 
regulatory  responsibilities  for  the 
Exchange  to  require  a  member  to  hold 
additional  net  capital  where  there  is  a 
reasonable  and  justifiable  need  to  do 
so.*° 

Sections  6(b)(7)  and  6(d)(2)  of  the  Act 
require  a  national  securities  exchange  to 
provide  a  fair  procedure  for  the 
disciplining  of  members,  the  denial  of 
membership,  the  barring  of  a  person 
from  becoming  associated  with  a 
member  thereof,  and  the  prohibition  or 
limitation  of  a  person  with  respect  to 
access  to  services  offered  by  the 
exchange  or  a  member  thereof.  The 
CBOE  proposal  contains  procedures  that 
(1)  provide  a  member  with  the 
opportunity  to  submit  materials  to  the 
OOC:  (2)  permits  a  member  to  seek  a 
hearing  before  an  OOC  decision  is 
made;  (3)  require  the  OOC  to  release  a 
written  description  of  its  determination, 
and  (4)  enable  a  member  to  appeal  to 
the  Board  and  the  Commission.  The 
Commission  finds  that  these  procedures 
bring  the  proposal  in  compliance  with 
sections  6(b)(7)  and  6{d)(2j  of  the  Act. 

First  Options  argues  that  the  proposal 
is  deficient  because  it  does  not  provide 
for  a  hearing  before  the  OOC  makes  its 
decision  on  a  proposed  SBT  and  that  it 
is  not  evident  that  a  member  will  have 
an  absolute  right  to  a  hearing  at  any 
time  during  the  process.  The  CBOE 
letter,  however,  states  that  "if  an 
interested  party  wanted  to  request  a 
hearing  in  connection  with  the 
submission  for  approval  of  a  particular 
transaction,  the  Exchange  would  honor 
such  a  request  so  long  as  it  was 
understood  that  any  such  request  would 
extend  the  time  for  OOC  action  beyond 
the  normal  30-day  period."  *'  Under 


'°  The  Commission  notes  that  it  approved  NYSE 
Rule  32Sid)  in  1976.  and  in  doing  so  found  that  it 
was  consistent  with  the  Act.  See  Securities 
Exchange  Act  Release  No.  11970  (January  2. 1976). 
41  FR  1551  The  Commission  has  no  reason  to 
believe  that  rule  325|d)  is  not  equally  valid  tod<<v 

"  CBOE  letter,  supra  note  25.  at  3. 
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CBOE  rule  19.4,  a  member  requesting  a 
hearing  is  entitled  to  make  an  opening 
statement,  present  witnesses  and 
documentary  evidence,  cross-examine 
opposing  witnesses  and  present  closing 
arguments  orally  or  in  writing. 

The  Commission  disagrees  with  First 
Options"  argument  that  the  proposal  is 
deficient  because  there  is  no  stay 
pending  appeal  to  the  Board.  The  appeal 
procedures  for  decisions  rendered  under 
the  proposal  are  the  same  as  those  for 
an  appeal  from  a  variety  of  Exchange 
actions,  all  of  which  do  not  grant  an 
automatic  stay  pending  appeal.  These 
include  appeals  from  decisions 
regarding  a  person's  or  organization's 
denial  of  membership,  bar  from 
becoming  associated  with  a  member,  or 
prohibition  or  limitation  with  respect  to 
Exchange  services.  The  proposal  does 
not  prevent,  however,  a  member  from 
requesting  a  stay  pending  appeal  from 
the  Exchange  or  the  Commission. 

Finally,  Section  6(c)(3)  of  the  Act 
provides  that  an  exchange  may  deny 
membership  to.  or  condition  the 
membership  of.  a  registered  broker  or 
dealer  if.  among  other  things.  "*  *  *  the 
broker  or  dealer  does  not  meet  such 
standards  of  financial  responsibility  or 
operational  capability  *  *  *  as  are 
prescribed  by  the  rules  of  the 
exchange."  Under  the  proposal,  the 
CBOE  would  have  the  authority  to  deny 
or  condition  the  membership  of  an 
applicant  or  condition  the  membership 
of  an  already  existing  member.  Under 
section  6(c)(3).  such  an  action  must  be 
made  pursuant  to  an  Exchange  rule.  The 
CBOE  proposal,  however,  is  a  rule  of  the 
Exchange.  As  discussed  above,  the 
proposal  sets  forth  several  specific 
guidelines  for  the  OOC  to  follow  in 
considering  whether  to  approve  or 
disapprove  a  proposed  SBT.  Those 
guidelines  substantially  focus  on  the 
financial  and  operational  aspects  of  a 
proposed  SBT.  Therefore,  the 
Commission  believes  that  a  disapproval 
or  conditional  approval  of  a  proposed 
SBT  under  the  proposal  that,  in  effect, 
acts  as  a  denial  or  conditioning  of 
membership,  will  be  done  pursuant  to 
an  Exchange  rule  setting  forth  standards 
of  financial  responsibility  or  operational 
capability. 

V,  Conclusion 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CBOE-88-24) 
is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc  91-24872  Filed  10-15-91;  8:45  am) 

BKXMQ  CODE  M10-01-H 

(Retease  No.  SIPA-156;  Fil«  No.  SIPC  »1-1] 

Securities  Investor  Protection 
Corporation;  Notice  of  Proposed 
Bylaw  Ctiange  Relating  to  SIPC  Fund 
Assessments  on  SIPC  Members 

October  11. 1991. 

Pursuant  to  section  3(e)(1)  of  the 
Securities  Investor  Protection  Act  of 
1970  ("SIPA").  15  U.S.C.  78ccc(e)(l). 
notice  is  hereby  given  that  on  September 
27. 1991.  the  Securities  Investor 
Protection  Corporation  ("SIPC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a  proposed 
bylaw  change.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  bylaw 
change  from  interested  persons. 

I.  Descriptioa  of  Proposed  Bylaw 
Change 

The  proposed  bylaw  change  would 
amend  Section  1  of  Article  6  of  SIPC's 
bylaw  regarding  SIPC  Fund  assessments 
on  SIPCs  members.'  The  proposed 
bylaw  provides  that  the  amount  of  each 
member's  assessment  for  the  member's 
fiscal  year  beginning  in  1991  and 
subsequent  fiscal  years  shall  be  the 
product  of  the  member's  net  operating 
revenues  from  the  securities  business  for 
such  fiscal  year  and  the  assessment  rate 
established  by  SIPC  for  such  fiscal 
year.*  The  assessment  rate  shall  be  that 
percent  of  each  member's  net  operating 
revenue  from  the  securities  business 
required  to  bring  the  SIPC  Fund  '  to  a 
specified  target  balance  on  the  next 
April  1. 

The  term  "net  operating  revenues 
from  the  securities  business"  means 
gross  revenues  from  the  securities 
business  less  interest  and  dividend 
expenses.  The  total  deduction  of  interest 
and  dividend  expenses  will  not  be 
allowed  to  exceed  the  total  of  all 


UMI 


"  15  U  <:  C.  7es(b)(2)  (1962). 


"  17  U.S.C  20a3O-3(dK121  (1986). 

'  All  l>roiter-<letiler8  regUlered  nnder  Section 
15(1))  of  ttie  Securities  Exchange  Acl  of  1934.  with 
some  minor  exceptions,  are  SiPC  members. 

'  The  minimum  assessment  will  continue  to  t>e 
Si  50  per  annum. 

'  The  SIPC  Fund  consists  of  cash  and  amounts 
invested  in  US.  xoveramenl  or  agency  securities.  As 
of  August  31. 19tn.  the  SIPC  Fund  totalled  $658.9 
million.  In  additioa  SIPC  has  access  to  a  $500 
million  line  of  credit  established  by  SIPC  with  a 
consortium  of  banks.  Further,  the  SIPA  authorize* 
SIPC  to  borrow,  through  the  Commission,  up  to  $1 
billion  from  the  United  States  Treasury  Department. 


interest  and  dividend  income.  As  an 
alternative  to  the  proposed  net  operating 
revenues  assessment  base.  SIPC  will 
continue  its  current  practice  of  allowing 
members  to  deduct  from  their  gross 
revenues  from  the  securities  business  40 
percent  of  interest  earned  on  customers' 
securities  accounts.* 

A  formula  will  be  used  to  arrive  at  the 
assessment  rate.  Pursuant  to  the  ' 
formula,  the  projected  SIPC  Fimd  will  be 
deducted  from  the  SIPC  Fund  target 
balance  as  of  the  next  April  1  to 
determine  the  needed  assessment 
income.  The  projected  SIPC  Fund  will  be 
determined  by  taking  the  SIPC  Fund 
balance  as  of  September  30  with  the 
following  adjustments:  (i)  deducting 
SIPC's  assessment  collections  for  the 
period  from  the  prior  April  1  to 
September  30,  (ii)  adding  the  amount  of 
SIPC's  estimated  interest  income  from 
September  30  to  the  end  of  the  next 
March,  and  (iii)  deducting  SIPCs 
estimated  liquidation  costs  and 
operating  expenses  from  September  30 
to  the  end  of  the  next  March.  The 
assessment  rate  will  equal  the  amotuit 
of  needed  assessment  income  divided 
by  the  projected  assessable  revenues  of 
New  York  Stock  Exchange  members.* 
However,  if  the  assessment  determined 
under  the  formula  exceeds  Va  of  1 
percent  of  a  member's  gross  revenues 
from  the  securities  business,  the 
assessment  shall  be  ^  of  1  percent  of 
that  member's  gross  revenues  from  the 
securities  business.* 

The  specified  annual  target  balance 
for  the  SIPC  Fund  will  be  based  on  a  net 
annual  growth  rate  of  10  percent 
selected  by  the  SIPC  Board.  This  growth 
rate  will  enable  the  SIPC  Fund  to  reach 
$1  billion  by  April  1. 1997.' 


*  As  to  the  40  percent  deduction.  SIPC  indicated 
that  its  Board  of  Directors  ("SIPC  Board')  will 
consider  within  the  next  year  whether  the 
alternative  deduction  should  be  eliminated.  SIPC 
stales  that  the  SIPC  Board  did  not  believe  that  it 
had  sufficient  information  as  to  the  impact  on  its 
members  had  it  chosen  to  eliminate  the  deductioiL 
The  SIPC  Board  directed  the  SIPC  staff  to  gather 
additional  information  on  this  matter. 

'  Currently,  each  SIPC  member  is  re<)uired  to  pay 
assessments  at  the  rate  of  ^i«  of  1  percent  of  the 
member's  gross  revenues  from  the  securities 
business  with  certain  permitted  deductions,  with  a 
minimum  assessment  of  $150. 

*  The  bylaw  change  also  provides  thul  if  SIPC 
determines  that  the  SIPC  Fund  totals  or  is 
reasonably  likely  to  total  less  than  $150  million,  the 
amount  of  each  member's  assessment  shall  be  the 
amount  determined  under  the  formula  or  Vt  of  one 
percent  per  annum  of  such  member's  gross  revenues 
from  the  securities  iMisiness.  whichever  is  greater.  If 
the  SIPC  Fund  totals  or  is  reasonably  likely  to  total 
less  than  $100  million,  the  amount  of  each  member's 
assessment  shall  be  V^  of  1  pert^nt  per  annum  of 
such  member's  gross  revenues  from  the  securities 
business. 

'  The  SIPC  Board  also  decided  to  pursue  the 
possibility  of  an  increase  in  the  size  of  SIPC's 
current  line  of  credit. 
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SIPC  indicated  that  the  SIPC  Board's 
actions  described  above  were  based 
principally  on  the  "Report  and 
Reconinieodations  of  the  SIPC  Task 
Force  on  Assessments."  and  on  the  data 
gathered  and  analyzed  by  the  task  force. 
The  task  force  w-as  composed  of 
representatives  of  SIPC  members,  setf- 
regnlatory  organizatiotts,  securities 
industry  associations.  U.S.  Government 
agencies,  and  the  SIPC  staff.  The  task 
force's  principal  recommendations  were 
that:  (1)  The  fund  grow  at  an  annual  rate 
of  8  percent  to  reach  the  $1  billion  level 
targieted  by  the  SIPC  Board  and  (2)  the 
assessment  basis  be  changed  from  gross 
revenues  from  the  securities  business  to 
ne4  operating  revenue  from  the 
serorities  business  while,  in  the 
alternative,  allowing  firms  to  continue 
deducting  40  percent  of  margin  interest 
income  if  this  amount  were  greater  than 
the  dividend  and  interest  expense 
deduction.* 

II.  Need  for  PobHc  Comment 

Section  3(e)(1)  of  the  SIPA  provides 
that  SIPC  must  file  with  the  Commission 
a  copy  of  proposed  bylaw  changes.  That 
section  further  provides  that  bylaw 
changes  shall  take  effect  30  days  after 
niing,  unless  the  Commission  either  (!) 
Disapproves  the  change  as  contrary  to 
the  public  interest  or  the  purposes  of 
SIPA,  or  (ri)  finds  that  the  change 
involves  a  matter  of  such  significant 
public  interest  that  public  comment 
should  be  obtained.  Thos.  under  section 
3(e)(1)  of  the  SIPA,  a  proposed  bylaw 
change  does  not  have  to  be  noticed  for 
public  comment.  However,  wnder 
section  3teHl){B)  of  SIPA.  the 
Commission  can  find  that  "such 
proposed  change  involves  a  matter  of 
such  significant  public  interest  that 
public  comment  should  be  obtained."  in 
which  case,  the  Commission  may,  after 
notifying  SIPC  in  writing  of  such  finding, 
require  that  the  proposed  bylaw  change 
be  considered  by  the  same  procedures 
as  a  proposed  rule  change  including, 
among  other  things,  publication  in  the 
Federal  Re^ster  and  opportunity  for 
public  comnvent. 

The  SIPC  Fund,  which  is  built  from 
asiiessments  on  its  members  and  ^le 
interest  earned  on  the  Fund,  is  used  for 
the  protection  of  customers  of  members 
liquidated  under  SIPA  to  maintain 
investor  confidence  in  the  securities 
markets.  In  light  of  this  fact  and  that  the 
bylaw  change  provides  for  a  new 
assessment  basis  to  reach  a  targeted 
annual  fund  balance,  the  Commission 
finds,  pucsuant  to  section  3(eKlKB)  of 


'The  task  force  recoaunended  thai  assessments 
conlinue  to  be  t>ased  oh  revenues  rather  than  any 
othec  basis.  , 


SIPA.  that  the  proposed  byiaw  change 
involves  a  matto-  of  snch  significant 
pitblic  interest  that  public  comment 
should  be  obtained  and  that  the 
procedures  applicable  to  proposed  SIPC 
rule  changes  in  section  3[e][2]  of  SIPA 
should  be  followed.  As  required  by 
section  3(e)(1)(B)  of  the  SIPA.  the 
Commission  has  notified  SIPC  of  the 
Commission's  finding  in  writing. 

UI.  Date  of  Effectiveness  of  the 
Proposed  Bylaw  Change  and  Timing  for 
Commissioa  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  SIPC  consents,  the 
Commission  wilh 

(A)  By  order  approve  such  proposed 
bylaw  change,  or 

(B)  Institute  proceedings  to  determiiK 
whether  the  proposed  bylaw  change 
should  be  disapproved. 

IV.  Solicilatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argmnents  concerning  the  foregoing. 
Persons  makmg  written  submissions 
should  file  three  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  bylaw  change  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  bylaw  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington,  DC 
All  submissions  should  refer  to  File 
Number  SIPC  91-1  and  must  be  received 
on  or  before  November  6, 1991. 

By  th«  Conmiswoa. 

Margaret  H.  McFarland. 

Deputy  Secretary. 
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IIMmw  No.  34-297M;  Fite  No.  SR-Amex- 

Octobers.  1991. 

Self-Regutatory  Organizations;  the 
American  Stock  Exchange;  Order 
Approving  Proposed  Rule  Change  and 
Notice  and  Order  Granting 
Accelerated  Approval  to  Amendntent 
No.  1  Relating  to  Independent 
Directors  and  Audit  Committees 

I.  Introduction 

On  July  26. 1999,  the  American  Stock 
Exchange  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section  l9(b) 
of  the  Securities  Exchange  Act  of  1934 
("Act")>  and  Rule  19b-4  thereunder.*  a 
proposed  rule  change  to  amend  section 
121  of  the  Company  Guide  to  require 
that  an  Amex-hsted  companies:  (1) 
Have  at  least  two  independent  directors: 
and  (2)  establish  and  maintain  an  audit 
committee  comprised  of  a  majority  of 
independent  directors.'  Amendment  No. 

I.  submitted  on  March  18, 1991,  proposed 
additional  changes  to  the  proposed  rule 
change.* 

The  proposed  rale  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  27153  (August 
21. 1989).  54  FR  35551  (August  28, 1989). 
No  comments  were  received  on  the 
proposal. 

II.  Description  of  the  Proposal 

The  Amex  is  proposing  to  amend 
Section  121.  entitled  Independent 
Directors,  of  its  Company  Guide.  Section 
121  currently  recommends  that  Amex- 
listed  companies  have  at  least  two 
independent  directors  on  their 
respective  boards  of  directors.*  It 


'  IS  U.S.C.  78s(b)(l)  (1988). 

•  17  CFR  240 19b-4  (1990). 

'  In  this  rule  Tihng.  the  Amex  also  proposed  to 
amend  Sections  140. 141.  and  213  of  its  Company 
Guide  dealing  with  warrant  listing  fees,  listing  fee 
refunds,  aad  listing  application  exhibits.  On  March 
e.  1990.  the  Commission  partially  approved  this  rule 
Tiling  with  respeci  to  Sections  140, 141.  and  Z13  of 
the  Company  Guide.  See  Securities  Exchange  Act 
Release  No.  27788  fMarch  6. 1990),  55  FR  9379. 
Accordingly,  this  order  discusses  and  grants 
approval  only  to  that  portion  of  the  filing  pertaining 
to  Section  121  of  the  Company  Guide. 

'  Amendment  No.  1  is  a  technical  amendment 
that  restores  to  Section  1Z1  language  thai  originally 
was  proposed  to  be  deleted.  See  letter  from  Michael 
S.  Emen.  Vice  President  and  Counsel.  Securities 
Division.  Aroex.  to  tfoward  Kramer,  Assistant 
Director.  Division  of  Market  Regulation.  SEC.  OHteo 
March  18, 1991.  See  infra  note  8. 

'  Section  121  of  the  Amex  Company  Guide 
defines  an  independent  director  as  a  director  who: 
Is  not  an  officer  of  the  company:  is  neither  related  to 
its  officers  nor  representing  concentrated  or  family 
holders  of  its  shares:  and  who.  in  the  view  of  the 
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further  recommends  that  every  Amex- 
listed  company  establish  and  maintain 
an  audit  committee  composed  solely  of 
independent  directors. 

Under  the  current  proposal,  the  Amex 
proposes  to  upgrade  its  existiiig 
independent  director  and  audit 
committee  recommendations  to 
requirements.  First,  the  Exchange 
proposes  to  amend  Section  121  to 
require  Uiat  all  domestic  listed 
companies  have  at  least  two 
independent  directors.  Second,  the 
Amex  proposes  to  amend  this  Section  to 
require  that  all  Amex-listed  companies 
establish  and  maintain  an  audit 
committee  comprised  of  a  majority  of 
independent  directors.  Although  the 
Amex's  existing  audit  committee 
recommendation  calls  for  an  audit 
committee  comprised  entirely  of 
independent  directors,  only  a  majority 
of  independent  directors  would  be 
required  to  serve  on  the  audit  committee 
under  the  Amex  proposal.  Section  121 
would  continue  to  recommend,  however, 
that  every  Amex-listed  company 
establish  and  maintain  an  audit 
committee  composed  solely  of 
independent  directors.* 

The  Amex  also  has  proposed  several 
exceptions  to  its  new  independent 
director  and  audit  committee 
requirements.  First,  the  Exchange's 
proposed  audit  committee  requirement 
will  not  apply  to  foreign  issuers  if  the 
requirement  is  inconsistent  with  the 
custom  and/or  practice  in  the 
company's  country  of  domicile.  The 
Exchange  states  that  this  foreign  country 
exception  is  contemplated  by  the 
Exchange's  foreign  issuer  guidelines  ' 
and  consistent  with  the  audit  committee 
rules  of  the  other  marketplaces.* 
Second,  under  the  Amex  proposal,  the 
proposed  audit  committee  and 
independent  director  requirements  will 
not  apply,  as  a  condition  to  listing,  to 
any  entity  which  is  not  structured  along 


company's  board  of  directors,  is  free  of  any 
relationship  that  would  interfere  with  the  exercise 
of  independent  judgment. 

•  See  Amendment  No.  1  which  restores  to  Section 
121  language  recommending  that  listed  companies 
establish  and  maintain  audit  committees  composed 
solely  of  independent  directors.  The  Amex  had 
proposed  originally  to  delete  this  language  from 
Section  121. 

'  Section  110  of  the  Amex  Company  Guide,  which 
sets  forth  the  Exchange's  listing  criteria  for 
securities  of  foreign  companies,  states  that  the 
Exchange  will  consider  the  laws,  customs  and 
practices  of  an  applicant's  country  of  domicile 
regarding  such  matters  as:  (1)  The  election  and 
composition  of  the  Board  of  Directors;  (2)  the 
issuance  uf  qjjtierly  earnings  statements:  (3) 
shareho.Jcr  approval  requirements;  and  (4)  quorum 
requircrr:t»n'5  for  shareholder  meetings  in  evaluating 
the  eligibility  for  listing  of  a  foreign  based  entity. 

•  See.  pg..  New  York  Stock  Exchange  ('NYSE") 
LibieU  Company  Manual,  Sections  103.00.  303.00 


traditional  corporate  lines.  In  explaining 
its  rationale  in  creating  this  exception  to 
the  proposal,  the  Amex  states  that  its 
proposed  audit  committee  and 
independent  director  requirements  are 
not  intended  to  be  applicable  to  an 
issuer  of  preferred  stock  or  debt 
securities  whose  common  stock  is 
privately  held.  The  Exchange  states  that, 
in  circumstances  where  the  legal  rights 
of  the  security  holders  are  expressly 
provided  for  and  limited  by  a  document 
such  as  a  partnership  agreement  or  an 
indenture,  the  Exchange  does  not 
believe  that  independent  directors  or 
audit  committees  should  be  required.' 
The  Exchange  emphasizes,  however, 
that  the  proposal  would  require  all  listed 
companies  with  public  common 
stockholders  to  establish  an  audit 
committee.'" 

Finally,  to  allow  sufficient  time  for 
companies  that  are  currently  listed  on 
the  Exchange  to  comply  with  these  new 
requirements,  and,  if  necessary,  to 
secure  added  outside  directors,  the 
Exchange  proposes  a  phase-in  period  of 
12-18  months  following  Commission 
approval.  New  companies  that  apply  for 
listing  after  Commission  approval  would 
be  expected  to  have,  or  to  establish,  an 
audit  committee  meeting  the 
requirements  of  the  new  rule  within 
approximately  90  days  following  the 
commencement  of  trading. 

III.  Discussion  and  Commission  Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
re(Juirements  of  section  6(b)(5)  of  the 
Act."  In  particular,  the  Commission 


•  Under  this  exception,  publicly  traded 
partnerships  without  a  corporate  general  partner 
would  not  be  required  to  establish  a  special 
structure  solely  to  accommodate  an  audit 
committee.  Although  publicly  traded  partnerships 
with  corporate  general  partners  also  would  fall 
within  this  exception  and  not  be  subject  to  the  new 
independent  director  and  audit  committee 
requirements,  the  Exchange  states  that  all 
partnerships  with  corporate  general  partners  would 
be  strongly  encouraged  by  the  Exchange  to  have 
two  independent  directors  and  to  establish  audit 
committees.  In  addition,  Amex  staff  has  committed 
to  recommending  to  the  Exchange's  Board  of 
Governors  that  the  new  independent  director  and 
audit  committee  requirements  be  made  applicable 
to  the  corporate  general  partners  of  limited 
partnerships.  See  letter  from  Michael  S.  Emen,  Vice 
President  and  Counsel,  Securities  Division.  Amex, 
to  Howard  Kramer.  Assistant  Director,  Division  of 
Market  Regulation.  SEC,  dated  September  17. 1991. 

"•  See  letter  from  Michael  S.  Emen,  Vice 
F>resident  and  Counsel,  Securities  Division.  Amex. 
to  Mary  Revell.  Branch  Chief.  Branch  of  Exchange 
Regulation.  Division  of  Market  Regulation,  SEC. 
dated  January  3, 1991. 

>'15U.S.C78f{b)(5)(1988). 


believes  that  the  proposal  is  consistent 
with  the  section  6(b)(5)  requirements 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts,  and,  in  general, 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
establishment  of  audit  committees  by 
public  companies  serves  as  an 
invaluable  means  of  ensuring  accurate 
disclosure  of  corporate  information. 
Because  an  effective  audit  committee 
can  assist  a  board  of  directors  in 
providing  oversight  of  a  company's 
management  and  financial  reporting 
process,  requiring  public  companies  to 
have  audit  committees  should  enhance 
significantly  the  integrity  of  financial 
information  and  help  to  ensure 
compliance  with  the  financial  reporting 
requirements  of  the  Federal  securities 
laws.  The  Commission  believes  that  the 
establishment  of  audit  committees  is  an 
important  step  toward  increasing  the 
accuracy  and  reliability  of  corporate 
financial  information,  thereby  furthering 
the  purposes  of  sections  12. 13,  and  14  of 
the  Act.  among  other  sections.** 

The  Commission  believes  that  the 
Amex's  proposal  to  require  its  listed 
companies  to  have  audit  committees 
comprised  of  a  majority  of  independent 
directors  should  help  prevent  fraudulent 
and  manipulative  acts  and  should 
further  corporate  accountability  by 
providing  top  management  with  added 
assurance  that  accounting  controls  are 
effective  and  are  being  properly 
monitored,  and  that  financial  statements 
are  reliable  and  complete.  In  addition, 
the  Commission  believes  that  the 
Amex's  proposal  should  enhance  issuer 
compliance  with  the  federal  securities 
laws  by  strengthening  the  independence 
of  the  internal  audit  function. 

As  stated  supra,  the  Commission 
believes  that  requiring  public  companies 
to  have  audit  committees  enhances  the 
reliability  of  financial  information.  The 
Commission,  therefore,  supports  the 
establishment  of  audit  committees  by 
public  companies.  With  regard  to  the 
effectiveness  of  audit  committees,  the 
Commission  emphasizes  the  importance 
of  maintaining  the  truly  independent 
character  of  audit  committees."  To  this 


"15  U.S.C.  781,  7Bm,  and  78n  (1988). 

"  For  many  years,  the  Commission,  along  with 
the  accounting  profession  and  many  major 
corporation*,  has  recognized  the  advantages  of 
corporate  audit  committees.  As  early  as  1940,  the 
Commission  urged  the  formation  of  audit 
committees  composed  of  non-officer  directors  to 
participate  in  arranging  corporate  audits.  See  In  re 
McKesson  &  Robbins.  Inc.  Accounting  Series 
Release  ("ASR ")  No.  19  (December  5. 1940).  In  1972, 
the  Commission  endorsed  the  establishment  of 

Conlinued 
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end,  the  Commission  believes  audit 
convmittees  »re  most  effective  when 
comprised  entirely  of  independent 
directors.'*  In  his  or  ber  capacity  as  an 
independent  overseer  of  roanageraenU  a 
director  is  often  required  to  ask 
discerning  questions  of  management. 
This  may  be  difficult  if  the  director  has 
any  type  of  relationship  with 
management  or  has  8  direct  or  indirect 
interest  in  the  company  that  could 
influence  his  or  her  decision-making. 
The  Commission  believes  that  a  director 
who  is  independent  of  any  relationship 
with  management  or  the  company  that 
may  influence  his  or  her  independent 
judgment  is  in  the  best  position  to  make 
unbiased  decisioas  regarding  the 
management  and/or  operation  of  the 
company. 

The  Commission  notes  that,  in  its 
approval  of  a  proposal  by  the  Chicago' 
Board  Options  Exchange  ("CBOE")  to 
estabhsh  rules  governing  the  tra<hng  of 
stocks,  warrants,  and  securities  other 
than  options,  the  CBOE  promulgated  a 
rule  requiring  all  CBOE-listed  companies 
to  establish  and  maintain  audit 
committees  comprised  of  completely 
independent  directors.**  The 
Commission  also  notes  that  the  NYSE 
currently  requires  its  listed  companies  to 
have  coffipletely  independent  audit 
committees."  The  Commission 
continues  to  encourage  the  adoption  of 
independent  audit  committees  by  the 
remaining  SROs  and  remains  confident 
that  this  is  a  beneficial  step  toward 
strengthening  the  U.S.  securities  market. 


completely  Independent  audit  coimnitteea  by  all 
publicly  held  companies.  See  ASR  No.  1Z3  (March 
23. 1972)  |37  FR  SSSOj.  In  addition,  there  have  been 
many  enforcement  cases  in  which  the  Commission 
required  a  corporate  defendant  to  establish  an  audit 
committee  comprised  of  outside  directors.  See  e.g. 
SEC  V.  American  Biomalenals  Corp..  Accounting 
and  Autf  tii^  Enforcement  Release  ("AAER")  Na 
187  (April  IS.  1988),  SEC  V.  Gemcraft  Inc..  AAER  N«. 
107  (July  31.  Waa):  and  SEC  v.  Oak  Industries,  Inc. 
AAER  No.  63  dune  25. 198S). 

'*  The  Commission's  position  is  consistent  with 
the  findings  of  the  October  1987  Report  of  the 
National  CoiMnisaion  en  Praudulent  Financial 
Reporting  ("Treadway  Conunisaion  Report"),  which 
recommended  that  all  public  companies  establish 
audit  committees  comprised  entirely  of  indepertdent 
directors.  K  it  also  consisteiM  with  a  report  by  tha 
General  Accounting  Office  (•GAD ")  entitled  CPA 
Audit  Quality;  Status  of  Action*  Taken  to  Improvt 
Auditing  and  Financial  Reporting  of  Public 
Companies  (CAO-AFMD-89-38)  (March  1989) 
(restated  in  Status  o(  Ope«  Recommendation* 
ICAO-AFMD-89-3S  (February  1990})  which  took 
tha  same  poaituMi  as  the  Treadway  Commission  and 
recommended  that  all  public  companies  establish 
completely  independent  audit  committees.  In  the 
past  the  Comimasion  often  has  advocated  the 
estabkakiBMM  of  conple4ely  iadependeot  audit 
committees. 

■*  See  Securities  Exchange  Act  Release  No.  28556 
(October  19. 199ff).  55  FR  43233. 

>*  See  tVYSE  Listed  Company  Manuat.  y»Tagr»p>i 
303.00. 


Although  the  Amex  proposal  does  not 
mandate  completely  independent  audit 
committees,  the  Commission  believes 
that,  by  upgrading  its  audit  committee 
recommendation  mto  a  reqitirement,  the 
Exchange  is  taking  a  first  step  toward 
increasing  the  reliability  of  the  financial 
reporting  process  for  its  listed 
companies.  Further,  tmder  the  proposal, 
section  121  will  continue  to  recommend 
that  listed  companies  establish  and 
maintain  audit  committees  composed 
solely  of  independent  directors. 
Moreover,  the  Amex  proposal  is 
consistent  with  the  current  requirement 
of  the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  which  requires 
that  all  National  Market  System 
("NMS"]  issuers  have  audit  committees 
composed  of  a  majority  of  independent 
directors.  •  ^ 

The  Commission  notes  that  the 
Amex's  rule  filing  refers  to  a  recent 
survey  of  Amex-listed  company  proxy 
statements  which  revealed  that 
approximately  85%  of  all  Amex 
domestic  listed  companies  with  a 
traditional  corporate  board  structure 
already  have  audit  committees.  While 
the  data  submitted  by  the  Amex  does 
not  reveal  the  composition  of  these  audit 
committees  {e.g.,  how  many  of  them  are 
comprised  of  a  majority  of  independent 
directors  and  how  many  are  comprised 
solely  of  independent  directors),  the 
high  percentage  of  companies  which 
have  established  audit  committees 
underscores  the  desirability  of  having 
such  a  committee  serve  as  an 
independent  check  on  management. 

The  Commission  further  believes  that 
the  portion  of  the  Amex  proposal 
requiring  that  all  Amex-listed  companies 
have  at  least  two  independent  directors 
is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
prevent  fraudulent  and  manipulative 
acts  and  practices.  The  Commission 
believes  that,  as  is  the  case  with  audit 
committees,  independent  directors  who 
have  no  relationship  with  management 
or  no  direct  or  indirect  interest  in  the 
company  can  serve  as  an  independent 
check  on  management  and  can  help  to 
ensure  issuer  compHance  with  the 
federal  securities  laws.  The  Amex's  rule 
filing  refers  to  a  recent  survey  of  Amex- 
listed  company  proxy  statements  which 
found  that  neariy  93%  of  all  Amex-listed 
domestic  companies  have  two  or  more 
independent  directors.  As  with  audit 
committees,  the  Commission  believes 
that  this  high  percentage  of  companies 
that  already  have  at  least  two 
independent  directors  on  their  board  of 


directors  emphasizes  the  effectiveness 
of  this  requirement.  Moreover,  the  Anex 
proposal  is  consistent  with  the  cunent 
NASD  requirement  which  requires  that 
all  NMS  issuers  maintain  a  minimum  of 
two  independent  (Erectors  on  their 
board  of  du-ectors. '  • 

Finally,  the  Commission  believes  that 
the  exceptions  to  these  two  new 
requirements  proposed  by  the  Exchange 
are  not  inconsistent  with  the  Act.  First, 
as  the  Amex  stated,  the  fact  that  its 
proposed  audit  comnittee  requirement 
will  not  apply  to  foreign  issuers  if  the 
requirement  is  inconsistent  with  the 
custom  and/or  practice  in  the 
company's  country  of  domicile  ia 
consistent  with  the  Exchange's  foreign 
issuer  guidelines.  Second,  the 
Commission  believes  that  the  Amex's 
proposal  to  make  its  new  audit 
committee  and  independent  director 
requirements  inapplicable  to  companies 
that  are  not  structured  along  traditional 
corporate  lines  will  not  substantially 
impede  the  effectiveness  of  these 
requirements,  if  a  company  does  not 
have  a  traditional  board  of  governors  or 
similar  structural  hierarchy,  or  if  the 
company  does  not  have  public  common 
stockholders,  then  it  would  be 
impractical  for  the  Exchange  to  require 
that  company  to  establish  a  formal 
board  or  audit  committee."  Finally,  the 
Commission  believes  that  the 
Exchange*  decision  to  permit  hsted 
companies  a  12-18  month  phase-in 
period  to  comply  with  its  new 
requirements  is  reasonable  in  that  it  will 
allow  sufficient  time  to  adjust  to  the 
proposed  changes. 

Fmally.  the  Commission  fmds  good 
cause  for  approving  Amendment  No.  1 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Amendment  No.  1  merely  reinserts  into 
section  121  of  the  Company  Guide 
language  which  had  previously  existed, 
but  had  been  deleted  in  the  original  rule 
filing.  The  Commission  believes  it  is 
appropriate  to  approve  Amendment  No. 
1  on  an  accelerated  basis  so  that  the 
Amex's  new  audit  committee  rule  can 
become  effective  withoul  delay.  In 
addition,  the  Commission  beheves  that, 


■ '  Sea  Schadiila  a  part  la  sadion  SH)  o(  Ih* 
NASD  By-Laws. 


■■  See  Schedule  D.  part  III.  section  S(c)  of  the 
NASD  By-Uws.  Tb*  NYSE  also  requires  all 
domestic  companies  listing  on  the  NYSE  to  have  ai 
least  two  outside  directors  on  thetr  boards.  See 
NYSE  Listed  Company  Manual.  Section  303.00 

■*  The  Commission  nata*  that  allhovgh  under  rite 
new  rule  publicly  traded  partnerships  with 
corporate  general  partner*  would  not  be  subject  to 
the  aew  independant  dirador  and  audit  conraitte* 
requirements,  (he  Amex  staff  has  commilled  lu 
recommending  to  the  Exchange's  Board  of 
Governors  that  these  r«quirements  be  made 
applicable  to  the  corporate  gaAaral  parlKer*  *( 
limited  partnership*.  See  aupro  aalc  9. 
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although  the  Amex's  new  requirement 
will  only  require  that  audit  committees 
for  public  companies  be  comprised  of  a 
majority  of  independent  directors,  it  is 
still  preferable  to  have  audit  committees 
composed  entirely  of  independent 
directors.  Therefore,  the  Commission 
believes  that  retaining  this 
recommendation  in  the  Amex  audit 
committee  rule  will  put  issuers  on  notice 
that  requiring  audit  committees  to  be 
composed  entirely  of  independent 
directors  is  preferable  to  a  requirement 
that  they  be  composed  of  a  majority  of 
independent  directors.  The  Commission 
also  notes  that  the  insertion  of  language 
recommending  that  audit  committees  be 
composed  solely  of  independent 
directors  into  section  121  merely 
restores  language  previously  deleted  by 
the  original  rule  change  and  adds  no 
new  requirements  to  that  Rule.  For  these 
reasons,  the  Commission  finds  that 
accelerated  approval  of  Amendment  No. 
1  is  appropriate  and  consistent  with  the 
Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No.  1 
to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi'om  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubHc  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-a9-18  and  should  be  submitted 
by  November  6. 1991. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^o  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  91-24871  Filed  10-15-91:  8:45  am| 
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[Release  No.  34-29798;  File  No.  SR-Amex- 
91-181 

October  8, 1991. 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  a  Reduction  of  the  Value  of 
the  Major  Market  Index 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  Rule  19b-4  *  thereunder, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  has  proposed 
to  (i)  reduce  the  Major  Market  Index 
("XMI"  or  "Index")  to  one-half  its 
present  value  by  doubling  the  divisor 
used  in  calculating  the  Index;  (ii) 
correspondingly  amend  Exchange  Rule 
904C  to  double  the  position  and  exercise 
limits  for  XMI  options;  and  (iii)  modify 
the  calculation  of  the  LT-20  Index  ("LT- 
20")  80  that  it  represents  one-tenth, 
rather  than  one-twentieth,  the  value  of 
the  reduced  XMI.  In  addition,  the  Amex 
proposed  non-substantive  changes  to 
Exchange  Rule  904C  to  specifically 
identify  position  and  exercise  limits  for 
each  of  its  broad-based  index  options. 

The  proposal  was  published  for 
comment  in  Securifies  Exchange  Act 
Release  No.  29534  (August  8. 1991).  56 
FR  40649.  The  Commission  received  no 
comments  on  the  proposal. 

I.  Description  of  the  Proposal 

A.  Reducing  the  XMI's  Value 

The  XMI,  a  broad  market  index  based 
on  20  leading  blue-chip  stocks 
measuring  the  performance  of  U.S. 
.  industrial  corporations,  was  created  by 
the  Exchange  to  serve  as  an  underlying 
index  for  standardized  options  trading. 
XMI  options  trading  commenced  on  the 
Amex  in  April  1983.  Historically,  the 
XMI  has  correlated  closely  with  the 
Dow  Jones  Industrial  Average  as  well  as 
other  broad  market  stock  indexes. 

In  July  1984.  concurrent  with  the 
commencement  of  XMI  futures  trading 
on  the  Chicago  Board  of  Trade,  the 
Index's  then-current  value  was 
doubled.'  Over  the  past  seven  years,  the 
Index's  value  has  nearly  tripled  (as  have 
other  broad  market  indexes)  from 
approximately  220  to  640,  and,  as  a 
result,  premiums  for  XMI  options  have 
risen  substantially.  The  Amex  explains 
that  XMI  options,  especially  near-the- 
money  contracts,  in  comparison  to  other 
standardized  stock  index  options,  are 
the  most  expensive  index  options  to 


"  15  U.S.C.  78s{b)(2)  (1988). 
"  17  CFR  200.3O-3(a)(12)  (1990). 


■  15  U.S.C.  78(b)(1)  (1986). 

«  17  CFR  240.19b-4  (1990). 

'  See  Securities  Exchange  Act  Release  No.  21141 
()uly  12. 1964).  49  FR  29182  (order  approving  SR- 
AMEX-84-18). 


trade.  In  order  to  lower  the  cost  of  the 
premiums  for  XMI  options,  the  Amex 
plans  to  double  the  divisor  used  to 
calculate  the  Index,  thereby  reducing  the 
Index's  value  by  one-half.  'The 
composition  of  the  Index,  the  method  of 
calculation  (other  than  the  change  in  the 
divisor),  the  expiration  style  of  the 
options  and  other  Index  specifications 
will  remain  the  same. 

To  implement  the  change  in  the  value 
of  the  Index,  the  Exchange  will  adjust 
outstanding  XMI  series  in  a  manner 
similar  to  the  way  equity  options  are 
adjusted  for  a  2-for-l  stock  split.  On  the 
effective  date  of  the  split,  "ex-date,"  the 
number  of  outstanding  XMI  option 
contracts  will  be  doubled  and  the 
exercise  price  of  each  contract  will  be 
reduced  by  one-half.  Accordingly,  an 
investor  at  the  17.000  contract  limit  will, 
as  a  result  of  the  Index  value  reduction, 
automatically  hold  34,000  contracts 
when  the  adjustment  ("split")  is  made. 
The  Amex  states  that  effecting  the 
adjustment  in  this  manner  will  avoid 
any  confusion  associated  with  having 
"old"  and  "new"  XMI  series  and  symbol 
codes. 

In  addition,  the  Exchange  will  modify 
the  calculation  of  its  LT-20  Index  ("LT- 
20"),  which  is  currently  computed  to 
represent  one-twentieth  of  the  XMI's 
value.  The  LT-20  will  remain  at  the 
same  level  but  will  be  modified  to 
represent  one-tenth  (instead  of  one- 
twentieth)  of  the  value  of  the  XMI. 
Accordingly,  contract  sizes,  exercise 
prices  and  position  and  exercise  limits 
for  outstanding  LT-20  contracts  will 
remain  unchanged. 

B.  Increasing  the  XMI's  Position  and 
Exercise  Limits 

Currently,  position  and  exercise  limits 
for  the  XMI  are  17,000  contracts  on  the 
same  side  of  the  market,  with  no  more 
than  10.000  of  such  contracts  in  series 
with  the  nearest  expiration  months.  In 
conjunction  with  the  reduction  of  the 
Index's  value,  the  Amex  proposes  to 
double  the  XMI's  position  and  exercise 
limits  to  34,000  contracts  on  the  same 
side  of  the  market,  with  no  more  than 
20,000  of  such  contracts  in  series  with 
the  nearest  expiration  month.  Since 
these  new  limits  will  be  economically 
equivalent  to  the  XMI's  present  limits, 
the  Exchange  believes  that  there  will  be 
no  additional  potential  for  manipulation 
of  the  Index  or  the  underlying  securities. 

In  calculating  position  limits,  the 
Exchange  will  continue  to  aggregate 
positions  in  LT-20  option  contracts  and 
XMI  option  contracts.  Under  the 
amended  rules,  ten  LT-20  contracts  will 
equal  one  XMI  contract. 
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C.  Identification  of  Applicable  Stock 
Index  Option  Position  and  Exercise 
Limits 

The  Amex  also  proposes  to  make  non- 
substantive amendments  to  Exchange 
Rule  904C  to  identify  specifically  the 
position  and  exercise  limits  for  each  of 
its  broad-based  stock  index  options. 
Specifically,  the  position  limit  for  LT-20 
options  will  be  340.000  contracts  on  the 
same  side  of  the  market  with  no  more 
than  200,000  contracts  in  series  with  the 
nearest  expiration  month  and  the 
position  limit  for  Institutional  Index 
options  and  Japan  Index  options  will  be 
25.000  contracts  on  the  same  side  of  the 
market  with  no  more  than  15,000 
contracts  in  series  with  the  nearest 
expiration. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6.*  Specifically, 
the  Commission  believes  that  the 
proposed  rule  changes  will  reduce  the 
cost  of  purchasing  XMI  options,  thereby 
facilitating  investor  participation  in  the 
market  for  XMI  options  and  making 
more  accessible  an  investment  vehicle 
which  provides  investors  with  a  means 
to  hedge  equity  portfolios  against 
market  risk.  Specifically,  the  reduced 
level  of  XMI  options'  premiums  will 
allow  investors  to  hedge  or  specul-jte  in 
market  movements  with  a  smaller 
outlay  of  capital.  Moreover,  by 
facilitating  transactions  in  XMI  options, 
the  lower  option  premiums  will  help  the 
Amex  to  maintain  the  depth  and 
liquidity  of  the  market  for  XMI  options, 
thereby  protecting  investors  and  the 
public  interest. 

The  Commission  believes  that 
doubling  the  Index's  divisor  will  not 
have  an  adverse  market  impact  or  make 
trading  in  XMI  options  susceptible  to 
manipulation,  Previously,  the 
Commission  determined  that  the  XMI  is 
a  broad-based  index.'  The  Commission 
does  not  believe  that  merely  changing 
the  divisor  alters  this  determination.  The 
XMI  will  contain  the  same  stocks  with 
the  same  weightings  and  will  be 
calculated  in  the  same  manner  {except 
for  the  change  in  the  divisor).  Likewise, 
surveillance  procedures  will  remain  the 
same. 

The  Commission  also  finds  that  the 
Exchange's  proposal  to  implement  the 


adjustment  in  the  XMI  in  the  manner  of 
a  2-for-l  stock  split  provides  a  simple, 
orderly  and  efficient  means  to  effect  the 
adjustment.  Previously,  in  approving  the 
Amex'x  proposal  to  double  the  value  of 
the  XMI,  the  Commission  found  the 
Amex's  use  of  procedures  applicable  to 
options  on  individual  stocks  that  have 
undergone  reverse  stock  splits  was 
consistent  with  the  Act." 

The  doubling  of  the  XMI's  position 
and  exercise  limits  in  conduction  with 
the  reduction  of  the  Index's  value  will 
establish  position  and  exercise  limits 
that  are  economically  equivalent  to  the 
current  limits.  Thus,  the  increase  in 
position  and  exercise  Hmits  should  not 
present  additional  opportunities  for 
manipulation  of  the  Index  or  the 
underlying  securities.  Accordingly,  the 
Commission  finds  that  the  increased 
position  and  exercise  limits  for  XMI 
options  are  appropriate. 

Likewise,  the  Commission  finds  that 
the  Amex's  modifications  of  the  LT-20 
are  appropriate  and  consistent  with  the 
Act.  Although  the  LT-20  will  now 
represent  one-tenth  (instead  of  one- 
twentieth)  of  the  XMI's  value,  the  Amex 
will  continue  to  aggregate  positions  in 
LT-20  option  contacts  with  positions  in 
XMI  option  contracts.  Thus,  the  change 
in  the  proportional  value  of  the  LT-20 
should  not  have  an  adverse  market 
impact,  nor  should  it  present  additional 
opportunities  for  manipulation  of  the 
XMI  or  the  underlying  securities. 

Finally,  the  Commission  finds  that  the 
Amex's  non-substantive  amendments  to 
Exchange  Rule  904C  to  identify 
specifically  the  position  and  exercise 
limits  for  XMI  options,  LT-20  options. 
Institutional  Index  Options,  and  Japan 
Index  Options  is  consistent  with  the 
Act.  Because  the  amendments  are  a 
clarification  of  the  Exchange's  current 
position  and  exercise  limits  and  will  not 
result  in  a  limit  increase,  the 
amendments  do  not  raise  concerns 
regarding  disruption  or  manipulation  of 
the  securities  markets. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (SR-Amex-91-18) 
is  approved.  For  the  Commission  by  the 
Division  of  Market  Regulation,  pursuant 
to  delegated  authority.* 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  91-24800  Filed  10-15-91;  8:45  am] 

WLLINO  CODE  MIO-OI-M 


*  15  U.S.C.  78f(b)(5)  (1988). 

•  See  Securities  Exchange  Act  Release  No.  19264 
(Novemt>er  22, 1982),  47  FR  53981  (order  approving 
SR-/V  nex-82-8). 


*  See  Securities  Exchange  Act  Release  No.  21141, 
supra  note  3. 
MS  U.S.C.  78s(b)(2)  (1982). 
'17  CFR  200.30-3(a)(12)  (1990). 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(GQD-91-0521 

National  Boating  Safety  Advisory 
Council;  Subcommittes  Msatings 

Pursuant  to  section  lC(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  app.  1),  notice  is 
hereby  given  of  meetings  of  the  National 
Boating  Safety  Advisory  Council's 
Subcommittees  on  Consumer  Affairs 
and  Standards  Review.  Navigation 
Lights,  Multiple-Use  Waterways  and 
Propeller-Driven  Personal  Watercraft  to 
be  held  on  Saturday,  November  9. 1991 
at  the  Norfolk  Airport  Hilton  Hotel,  1500 
North  Military  Highway,  Norfolk, 
Virginia.  The  Consumer  Affairs  and 
Standards  Review  Subcommittee  will 
begin  at  1  p.m.  and  end  at  3  p.m.  The 
Navigation  Light  Subcommittee  will 
begin  at  1:30  p.m.  and  end  at  3:30  p.m. 
The  Multiple-Use  Waterways 
Subcommittee  will  begin  at  3  p.m.  and 
end  at  5  p.m.  The  Propeller-Driven 
Personal  Watercraft  Subcommittee  will 
begin  at  3:30  p.m.  and  end  at  5:30  p.m. 
The  agenda  for  each  meeting  will  be  to 
review  the  status  of  various  projects 
undertaken  by  the  subcommittee. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  so  notify  the 
Executive  Director  no  later  than  the  day 
before  the  meeting.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Council  at  any  time.  Additional 
information  may  be  obtained  from  Mr. 
Albert  J.  Marmo,  Executive  Director, 
National  Boating  Safety  Advisory 
Council,  U.S.  Coast  Guard.  (G-NAB). 
Washington.  DC  20593-0001,  or  by 
calling  (202)  267-0997. 

Dated:  October  10. 1991. 
A.  CatUlini, 

Acting  Chief.  Office  of  Navigation  Safnty  and 
Waterway  Services. 

(FR  Doc.  91-24886  Filed  10-15-91;  8:45  am] 
BIUJNO  CODE  4»10-14i4l 


[QGD-91-0S3] 

National  Boating  Safety  Advisory 
Council;  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92^63;  5  U.S.C.  app.  1),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Boating  Safety  Advisory 
Council  to  be  held  on  Monday, 


oc 


19  91 
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November  11, 1991  at  the  Norfolk 
Airport  Hilton  Hotel,  1500  North 
MUitary  Highway.  Norfolk.  Virginia, 
beginning  at  8:45  a.in.  and  ending  at  4 
p.in.  The  agenda  for  the  meeting  will  be 
as  follows: 

1.  Review  of  action  taken  at  the  47th 
meeting  of  the  Council. 

2.  Execntive  Director's  Report. 

3.  Report  of  the  Consumer  Affairs  and 
Standards  Review  Subcommittee. 

4.  Presentation  (Hi  Coast  Guard 
Approval  Logo. 

5.  Report  on  the  National  Association 
of  State  Boating  Law 
Administrators  (NASBLA)  Annual 
Conference. 

6.  Navigation  Light  Subcommittee 
Report 

7.  Report  on  a  Study  of  Boating  Safety 


Trends  in  the  90's. 

8.  Update  on  Recreational  Boating 
Standards  and  Product  Assurance. 

9.  Report  by  the  Multiple-Use 
Waterways  Subcommittee. 

10.  Briefing  on  Waterways 
Management. 

11.  Presentation  on  Hybrid  Personal 
Flotation  Devices. 

12.  Propeller-Driven  Personal 
Watercraft  Subcommittee  Report. 

13.  Presentation  on  Backfire  Flame 
Control. 

14.  Remarics  by  Deputy  Chief,  Office 
of  Navigation  Safety  and  Waterway 
Services. 

15.  Chairman's  Session. 
Attendance  is  open  to  the  interested 

public.  With  advance  notice  to  the 
Chairman,  members  of  the  public  may 


present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  so  notify  the 
Executive  Director  no  later  than  the  day 
before  the  meeting.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Council  at  any  time.  Additional 
information  may  be  obtained  from  Mr. 
Albert ).  Marmo,  Executive  Director, 
National  Boating  Safety  Advisory 
Council,  U.S.  Coast  Guard,  (G-NAB). 
Washington,  DC  20593-0001.  or  by 
calling  (202)  287-0097. 

Dated:  October  10, 1991. 
A.  Cattalini, 

Acting  Chief,  Office  of  Navigation  Safety  and 

Waterway  Services. 

|FR  Doc.  91-24885  Filed  10-15-91:  9:46  am| 
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COMMODITY  CREDIT  CORPORATION 

TIME  AND  date:  2:00  p.m.,  October  22, 

1991. 

PLACE:  Room  104-A  Administration 

Building,  U.S.  Department  of 

Agriculture,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Minutes  of  Open  Meeting  of  )uly  2. 1991. 

2.  Resolution  re:  Amendment  of  Commodity 
Credit  Corporation  Bylaws. 

3.  Memorandum  re:  Debt  Forgiveness 
Update. 

4.  Memorandum  re:  Update  of  Commodity 
Credit  Corporation  (CCC)-Owned  Inventory. 

5.  Resolution  re:  Termination  of  Obsolete 
CCC  Board  Dockets. 

6.  Docket  WCX-312.  Revision  1.  Food 
Security  Wheat  Reserve. 

7.  Resolution  re:  CZ-266.  Resolution  No.  29. 
Ratification  of  Commodities  Available  for 
Public  Law  480  During  Fiscal  Year  1992. 

8.  Resolution  re:  Ratification  of  CCC 
Funding  for  Programs  to  Share  Agricultural 
Expertise  with  Emerging  Democracies. 

CONTACT  PERSON  FOR  MORE 
information:  James  V.  Hansen. 
Secretary,  Commodity  Credit 
Corporation.  Room  3603  South  Building, 
U.S.  Department  of  Agriculture,  Post 
Office  Box  2415.  Washington,  D.C. 
20013;  telephone  (202)  475-5490. 

Dated:  October  10. 1991. 

lames  V.  Hansen, 

Secretary,  Commodity  Credit  Corporation. 
[FR  Doc.  91-25015  Filed  10-11-91:  2:02  pm| 

BtLUNQ  CODE  341(M>S-M 

INTERNATIONAL  TRADE  COMMISSION 

lUSITC  SE-51-31J 

TIME  AND  DATE:  October  28, 1991  at  2:00 

p.m. 

PLACE:  Room  101.  500  E  Street  S.W., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda.  - 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  complaints: 

5.  Inv.  No.  731-TA-497  (Final)  (Tungsten 
ore  concentrates) — briefing  and  vote. 

6.  Inv.  No.  731-TA-335  (Final)  (Remand) 
(Steel  wheels) — briefing  and  vote,  if  not 
previously  acted  on  by  action  jacket. 


7.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary,  (202)  205-2000. 

Dated:  October  7. 1991. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  91-25033  Filed  10-11-91;  2:03  pm] 

WLUNa  CODE  7020-OS-M 

MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
October  22, 1991. 
PLACE:  Eighth  Floor,1120  Vermont 
Avenue,  NW.,  Washington,  DC.  20419. 
STATUS:  Th :  meeting  will  be  closed  to 
the  public  under  Exemption  2  of  the 
Government  in  the  Sunshine  Act. 
MATTERS  TO  BE  CONSIDERED:  Internal 
personnel  rules  and  practices. 
CONTACT  PERSON  FOR  ADDITIONAL 

information:  Robert  E.  Taylor,  Clerk  of 
the  Board,  (202)  653-7200. 

Dated:  October  11. 1991. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

(FR  Doc.  91-25035  Filed  10-11-91:  2:05  pm] 

BILUNQ  CODE  7400-01-« 

NUCLEAR  REGULATORY  COMMISSION 
date:  Weeks  of  October  14,  21,  28,  and 
November  4, 1991. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  14 

Thursday,  October  17 

2:00  p.m. 

Briefing  on  Staff  Recommended  Course  of 
Action  on  Adhering  to  10  CFR  Part  52 
(Public  Meeting) 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Rule  Entitled  "Material  Control  and 
Accounting  Requirements  for  Uranium 
Enrichment  Facilities  Producing  Special 
Nuclear  Material  of  Low  Strategic 
Significance"  and  Conforming 
Amendments  to  10  CFR  Parts  2. 40.  70, 
and  74 

Friday,  October  18 

9:00  a.m. 
Briefing  on  IIT  Report  on  Nine  Mile  Point 
(Public  Meeting) 
10:00  a.m. 


Briefing  on  GE- Wilmington  Incident  (Public 
Meeting) 

Week  of  October  21— TenUtive 

Tuesday,  October  22 

2:00  p.m. 
Briefing  on  Status  of  Yankee  Rowe  (Public 
Meeting] 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  October  28 — Tentative 

Tuesday,  October  29 
1:30  p.m. 
Briefing  on  Status  of  Advanced  Reactor 
Programs  (Public  Meeting) 

Wednesday.  October  30 
10:00  a.m. 
Briefing  on  Site  Decommissioning 
Management  Plan  (Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
4:30  p.m. 
Briefing  on  Status  of  Emergency  Planning 
Issues  for  Pilgrim  (Public  Meeting) 

Week  of  November  4 — Tentative 

Tuesday,  November  5 
3:30  p.m. 
A^irmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  By  a  vote  of 
4-0  on  October  7,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  Sec.  9.107(a)  of  the  Commission's 
rules  that  "Discussion  of  Management- 
Organization  and  Internal  Personnel 
Matters'  (Closed — Ex.  2),  be  held  on 
October  8,  and  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  a^irmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

Dated:  October  10. 1991. 

WilUam  M.  Hill,  Jr.. 

Office  of  the  Secretary. 

[FR  Doc.  91-25034  Filed  10-11-81;  2:04  pmj 
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DEPARTMENT  OF  EDUCATION 

Vocational  Rehabilitation  Service 
Projects  Program  for  Migratory 
Agricultural  and  Seasonal 
Farmworkers  with  Handicaps 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority  for 
f i seal  year  1992. 

summary:  The  Secretary  proposes  a 
priority  for  fiscal  year  (FY)  1992  under 
the  Vocational  Rehabilitation  Service 
Projects  Program  for  Migratory 
Agricultural  and  Seasonal  Farmworkers 
with  Handicaps.  The  Secretary  takes 
this  action  to  focus  Federal  financial 
assistance  on  identified  national  needs. 
This  priority  is  intended  to  improve  the 
provision  of  vocational  rehabilitation 
services  to  individuals  with  handicaps 
who  are  migratory  agricultural  and 
seasonal  farmworkers  by  expediting  the 
eligibility  determination  and  service 
delivery  processes,  improving 
communications  through  the  use  of 
bilingual  counselors,  and  coordinating 
services  for  these  individuals  across 
State  lines  to  facilitate  continuity  and 
completion  of  rehabilitation  plans. 

DATES:  Comments  must  be  received  on 
or  before  November  15. 1991. 

ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Mark  Shoob.  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.,  room  3038  Switzer 
Building.  Washington.  DC  20202-2575. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Hofler,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
room  3318  Switzer  Building. 
Washington,  DC  20202-2649.  Telephone: 
(202)  732-1332.  Deaf  ana  nearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  Grants 
under  the  Vocational  Rehabilitation 
Ser\ice  Projects  Program  for  Migratory 
Agricultural  and  Seasonal  Farmworkers 
with  Handicaps  are  authorized  by  title 
III,  section  312  of  the  Rehabilitation  Act 
of  1973.  as  amended.  The  purpose  of  this 
program  is  to  provide  grants  to  State  or 
local  vocational  rehabilitation  agencies 
to  establish  service  delivery  systems  for 
the  vocationarrehabilitation  of 
migratory  and  seasonal  farmworkers 
with  handicaps. 

An  evaluation  of  this  program 
completed  in  1987  found  that  the 
migratory  and  seasonal  farmworker 


population  requires  special  services  for 
their  rehabilitation.  This  evaluation 
reported  that  23  of  the  50  States  have  a 
migratory  and  seasonal  farmworker 
population.  This  evaluation  highlighted 
the  need  for  more  bilingual  counselors 
to  work  with  this  population. 

In  addition,  migratory  farmworkers 
are  required  to  move  often  as  the  work 
in  a  particular  area  is  completed.  These 
frequent  moves  pose  special  problems  in 
determining  eligibility  for  services, 
providing  services,  maintaining  agency 
contact,  and  completing  rehabilitation 
plans.  Development  of  innovative 
service  models  to  expedite  and 
coordinate  the  provision  of  services 
across  State  lines  to  this  population  may 
result  in  more  individuals  successfully 
completing  the  rehabilitation  process. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only  this 
priority,  subject  to  meeting  applicable 
rulemaking  requirements. 

Nole. — This  notice  of  proposed  priority 
does  not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
final  priority. 

Priority 

Under  34  CFR  75.105(c)(3).  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  this 
priority.  The  Secretary  proposes  to  fund 
under  this  competition  only  applications 
that  meet  this  priority: 

Proposed  Priority — Service  Models  To 
Expedite  the  Rehabilitation  Process 

Priority  will  be  given  to  projects  that 
will  develop  and  implement  service 
models  for  expediting  the  eligibility 
determination  process  and  accelerating 
the  provision  of  necessary  and 
appropriate  services  to  migratory  and 
seasonal  farmworkers.  In  view  of  the 
extreme  mobility  of  many  migratory 
agricultural  and  seasonal  farmworkers 
and  the  short  time  that  they  are 
available  for  receiving  services  in  any 
one  location,  projects  must  use 
innovative  methods  to  accelerate  the 
provision  of  services  to  this  population, 
such  as  revising  and  streamlining 


administrative  procedures,  pre-approval 
of  routine  case  service  expenditures, 
and  coordination  of  services  across 
State  lines  as  migrant  and  seasonal 
farmworkers  follow  the  available  work. 

Projects  responding  to  this  priority 
must  also  demonstrate  the  use  of  easily 
administered  assessment  tools  as  a 
component  of  the  service  model.  Efforts 
must  be  directed  to  the  modification  of 
these  tools  to  assure  that  the 
instruments  take  into  account  the  unique 
characteristics  and  traits  of  the 
migratory  agricultural  and  seasonal 
farmworkers,  such  as  their  ethnicity, 
language,  and  socioeconomic  level.  In 
addition,  the  project  must  utilize 
bilingual  intake  workers,  liaison 
persons,  and  vocational  rehabilitation 
counselors  who  are  able  to 
communicate  with  the  particular 
migratory  and  seasonal  farmworker 
population  to  be  served,  and  who 
possess  the  knowledge  of  and  sensitivity 
to  the  unique  rehabilitation  needs  of  this 
population  due  to  its  unique 
characteristics. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372  ■ 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3038,  Mary 
Switzer  Building,  330  C  Street  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Applicable  Program  Regulations 

34  CFR  parts  369  and  375. 
Program  Authority:  29  U.S.C.  777b. 
(Catalog  of  Federal  Domestic  Assistance 
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Number  84-128,  Vocational  Rehabilitation 
Service  Projects  Program  for  Migratory 
Agricultural  and  Seasonal  Farmworkers  with 
Handicaps) 

Dated:  July  12. 1991. 
Lamar  Alexander, 
Secretary  of  Education. 
|FR  Doc.  91-24896  Filed  10-15-91:  8:45  am] 
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CFR  PARTS  AFFECTED  DURING  OCTOBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

1CFR 

Proposed  Rules: 

462 51854 

SCFR 

Proclamations: 
5365  (See  Proc. 

6343) 50003 

5646  (See  Proc. 

6343) 50003 

6030  (See  Proc. 

6343) 50003 

6142  (See  Proc. 

6o43) 50003 

6320  (See  Proc. 

6352) 51317 

6340 49661 

6341 49663 

6342 49665 

6343 „ 50003 

6344 „ 50029 

6346 50643 

6347 „ 50645 

6348 „„ 51 141 

6349 51 143 

6350 51 1 45 

6351 51313 

6352 51317 

6353 51 629 

6354 51 631 

6355 51823 

Executive  Orders: 
October  9,  1917 

Revoked  in  part 

by  PLC  6885 50059 

10448  (See  EO 

12776) 51315 

11145  (Continued 

by  EO  12774) 49835 

11183  (Continued 

by  EO  12774) 49835 

11287  (Continued 

by  EO  12774) 49835 

11776  (Continued 

by  EO  12774) 49835 

12131  (Continued 

by  EO  12774) 49835 

12196  (Continued 

by  EO  12774) 49835 

12216  (Continued 

byEO  12774) 49835 

12345  (Continued 

by  EO  12774) 49835 

12367  (Continued 

by  EO  12774) 49835 

12382  (Continued 

by  EO  12774) 49835 

12658  (Revoked  by 

EO  12774) .49835 

12661  (Partially 
revoked  by 
EO  1 2774) 49835 


12686  (Revoked  by 
EO  12774) 

...49835 

12692  (Superseded  by 
EO  12774) 

...49835 

12776 

.51315 

Presidential  Determinatwns: 
No  91-46  Of 

July  13,  1991 

(See  Presidential 
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Alaska  public  lands;  fish  and  wildlife  subsistence  use 
management,  52056 


Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs: 
Topical  antimicrobial  products  (OTC) — 
Topical  acne  drug  products;  tentative  final  monograph: 
correction,  52008 
NOTICES 
Meetings: 
Advisory  committees,  panels,  etc..  52047 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
National  school  lunch,  school  breakfast,  and  special  milk 
programs — 
Free  and  reduced  price  meals  and  free  milk  in  schools; 
eligibility  criteria;  correction.  52120 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee.  52014 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

Eastern  region.  52014 
Environmental  statements;  availability,  etc.: 

Roosevelt  National  Forest,  CO.  52015 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration;  Health 
Care  Financing  Administration 

Health  Care  Financing  Administration 

RULES 

Medicare: 
Prepaid  health  care;  update.  51984 

Interior  Department 

See  Fish  and  Wildhfe  Service;  Land  Management  Bureau: 
National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Capital  losses  and  excess  credits;  use  of  prechartge  tax 
attributes 
Correction.  52120 
PROPOSED  RULES 
Income  taxes: 
Dollar  approximate  separate  transactions  method  of 
accounting  (DASTM);  computation  and 
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Correction,  52120 

International  Trade  Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Consortia  of  American  Businesses  in  Eastern  Europe; 
pilot  program;  American  Building  Products  Export/ 
Import  Council  et  al..  52016 
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International  Trade  Commission 

NOTICES 

Import  investigations: 
Micrucomputer  memory  controllers,  components,  and 

products,  52058 
Static  random  access  memories  and  integrated  circuit 

devices  containing  same,  etc.,  52058 
Synthetic  organic  chemical  report,  52059 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 

Administration 
N0TICC8 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  52059 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Colorado,  51986 
NOTICES 
Closure  of  public  lands: 

Montana,  52050 

Wyoming,  52050 
Meetings: 

Prineville  District  Gracing  Advisory  Board,  52051 
Opening  of  public  lands: 

Washington,  52051 
Realty  actions;  sales,  leases,  etc.: 

Colorado,  52051 
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restriction,  52052 
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California,  52052-52054 
(3  documents) 

Oregon.  52055 
(2  documents) 

Oregon;  correction,  52054 
(2  documents) 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
52076 
(2  documents) 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 
Pedestrian  head  impact  protection,  52117 

National  Park  Service 

NOTICES 

Agency  Information  collection  activities  under  OMB  review, 

52057 
Concession  contract  negotiations: 

Jadwin  Canoe  Rental,  Inc.,  52057 
Meetings: 

National  Capital  Memorial  Commission,  52057 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  52076 
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Environmental  statements;  availability,  etc.: 
Connecticut  Yankee  Atomic  Power  Co.  et  al.,  52077 

Meetings;  Sunshine  Act,  52118 

Regulatory  guides;  issuance,  availability,  and  withdrawal. 
52078 

Applications,  hearings,  determinations,  etc.: 
Public  Service  Electric  &  Gas  Co.  et  al..  52078 
TU  Electric  Co.;  correction,  52080 

Physician  Payment  Review  Commission 

NOTICES 
Meetings,  52080 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Registered,  insured,  certified,  and  return  receipt  for 
merchandise  mail;  retention  period,  51981 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Country  Music  Month  (Proc.  6358).  51969 
Law  Enforcement  Memorial  Dedication  Day,  National 

(Proc.  6357).  51967 
World  Food  Day.  1991  and  1992  (Proc.  6356),  51965 

Put>lic  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry: 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

Meetings;  Sunshine  Act,  52119 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Inconsistency  rulings,  etc. — 
Alabama,  52154 

Resolution  Trust  Corporation 

RULES 

Inspector  General  Office;  Freedom  of  Information  Act; 
uniform  fee  schedule  and  administrative  guidelines, 
52160 

Securities  and  Exchange  Commission 

NOTICES 
Meetings: 

Market  Transactions  Advisory  Committee,  52080 
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American  Stock  Exchange,  Inc.,  52081 

National  Association  of  Securities  Dealers,  Inc.,  52082- 
52098 
(3  documents) 

New  York  Stock  Exchange,  Inc.,  52104 

Options  Clearing  Corp.,  52106 
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Applications,  hearings,  determinations,  etc.: 

Daily  Money  Fund  et  al.,  52109 

Discovery  Income  Shares,  Inc.,  52111 
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Dreyfus  Highest  Quality  Government  Securities  Money 
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Maryland.  52116 

Mississippi.  52116 

Ohio.  52116 

Vermont,  52116 

State  Department 

NOTICES 

Meetings: 
Overseas  Security  Advisory  Council,  52116  • 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  also  Coast  Guard;  National  Highway  Traffic  Safety 
Administration;  Research  and  Special  Programs 
Administration 
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Indiana.  51997 

Treasury  Department 
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The  President 


Proclamation  6356  of  October  11,  1991 
World  Food  Day,  1991  and  1992 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

At  a  time  when  America  traditionally  celebrates  the  promise  of  a  rich  autumn 
harvest,  we  do  well  to  remember  that  hunger  and  malnutrition  are  a  painful 
reality  for  millions  of  people  around  the  worid  today.  The  situation  is  particu- 
larly tragic  among  infants  and  children  in  less  developed  countries.  Each  year 
millions  die  of  starvation  or  disease;  many  others  are  permanently  disabled  as 
a  result  of  chronic  vitamin  deficiencies.  Recognizing  the  threat  that  hunger 
poses  to  human  life  and  to  the  stabiHty  of  nations,  the  United  States  is 
participating  in  the  11th  annual  observance  of  World  Food  Day. 

The  American  people  have  long  been  providing  generous  humanitarian  assist- 
ance to  the  hungry  and  less  fortunate.  This  year  alone,  the  United  States  will 
give  more  than  8  million  metric  tons  of  food,  worth  neariy  $1.9  billion,  to 
hungry  people  in  other  countries.  In  addition  to  sharing  our  Nation's  abundant 
agricultural  resources,  we  will  also  continue  to  share  our  technical  knowledge 
and  expertise,  helping  needy  peoples  to  achieve  greater  food  production  and 
economic  development. 

Although  we  have  taken  important  strides  in  the  campaign  against  hunger,  we 
still  have  much  more  to  accomplish.  Just  as  there  is  no  single  cause  behind  this 
large  and  complex  problem,  there  is  no  single  solution.  For  example,  the  worst 
reports  of  hunger  and  starvation  often  come  from  countries  that  have  been 
racked  by  years  of  political  upheaval  and  civil  war.  Indeed,  in  countries  such 
as  the  Sudan,  Ethiopia,  and  Mozambique,  famine  has  not  been  so  much  the 
result  of  adverse  weather  conditions  and  crop  shortages  as  of  strife-related 
barriers  to  the  distribution  of  food.  The  needless  suffering  of  millions  of 
innocent  men,  women,  and  children  compels  us  to  persevere  in  the  quest  for 
lasting  peace  and  security. 

We  must  also  continue  to  promote  private  enterprise  and  free  markets  as 
catalysts  for  economic  development  and  technological  progress  among  na- 
tions. In  many  countries,  centralized  government  planning  has  destroyed 
incentives  for  farmers  and  stifled  agricultural  production,  leading  to  wide- 
spread poverty  and  hunger.  Elsewhere— even  where  crops  are  abundant — 
excessive  trade  barriers  prevent  farmers  from  selling  their  goods  on  world 
markets,  thereby  limiting  economic  opportunity  and  growth.  That  is  why  we 
must  continue  working  to  open  the  world's  markets  and  to  liberalize  trade 
through  negotiations  such  as  the  Uruguay  Round  of  the  General  Agreement  on 
Tariffs  and  Trade. 

Another  threat  to  the  future  of  some  developing  nations  is  the  systematic 
degradation  of  the  natural  resource  base  on  which  sustainable  agriculture 
depends.  Forests  are  being  destroyed  at  a  rapid  rate  and  soils  depleted 
through  subsequent  erosion.  Failure  to  protect  the  environment  poses  a  signifi- 
cant long-term  threat  to  the  ability  of  those  countries  to  feed  their  inhabitants. 

The  observance  of  World  Food  Day  reminds  us  that  the  chilling  specter  of 
hunger  and  starvation  is  often  nothing  less  than  the  lengthening  shadow  of 
illiteracy,  poverty,  government  repression,  and  civil  unrest.  On  this  occasion, 
as  we  renew  our  commitment  to  feeding  the  hungry,  let  us  also  reaffirm  our 
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determination  to  find  tfie  lasting  answers  that  go  hand  in  hand  with  peace, 
opportunity,  and  education. 

The  Congress,  by  House  Joint  Resolution  230,  has  designated  October  16, 1991. 
and  October  16, 1992,  as  "World  Food  Day"  and  has  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  these  days. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  16, 1991,  and  October  16, 1992,  as  World 
Food  Day.  I  call  on  all  Americans  to  observe  these  days  with  appropriate 
programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


(FR  Doc.  91-2520* 
Filed  10-15-91;  2:51  pmj 
Billing  code  3195-(n-M 
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Proclamation  6357  of  October  15,  1991 

National  Law  Enforcement  Memorial  Dedication  Day,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  and  every  day  of  the  year— and  at  every  hour  of  the  day— our  Nation's 
law  enforcament  officers  walk  the  thin  blue  line,  putting  themselves  in  harm's 
way  to  protect  the  lives  and  the  property  of  their  fellow  Americans.  Statistics 
provided  by  the  Department  of  Justice  underscore  the  risks  and  sacrifices  that 
they  accept  for  our  sake:  on  average,  one  officer  dies  in  the  line  of  duty  every 
57  hours;  that  is,  150  law  enforcement  personnel  each  year.  Another  20,000  are 
injured,  and  some  60,000  are  assaulted.  Because  such  numbers,  like  news 
headlines,  can  too  often  belie  the  reality  of  human  suffering,  we  must  always 
remember  that  each  of  these  officers  is  a  beloved  son  or  daughter,  a  husband 
or  wife,  a  sister  or  brother,  a  mother  or  father,  or  a  friend. 

This  year,  on  October  15,  the  National  Law  Enforcement  Officers  Memorial 
will  be  dedicated  in  Washington,  D.C..  to  honor  these  American  heroes.  The 
names  of  those  who  have  made  the  ultimate  sacrifice  in  service  to  our  country 
are  inscribed  along  the  Memorial's  "Pathway  of  Remembrance."  They  include 
names  such  as  that  of  U.S.  Marshal  Robert  Forsyth,  who,  in  1794,  became  the 
first  American  law  enforcement  officer  to  die  in  the  line  of  duty.  He  was  killed 
while  serving  an  arrest  warrant. 

The  Memorial  also  contains  the  names  of  Hammond,  Indiana,  Police  Officer 
Donald  P.  Cook,  who  was  shot  and  killed  in  January  1947  after  serving  only  7 
days  on  the  job;  New  Salem,  North  Dakota.  Police  Chief  Ed  Memby,  who  was 
shot  and  killed  in  July  1953  by  a  man  who  refused  to  pay  a  1  cent  sales  tax  on 
a  soda;  U.S.  Marshal  Samuel  Enoch  Vaugh,  the  father  of  13  children,  who  was 
shot  and  killed  by  a  prisoner  in  August  1953;  and  Julie  Y.  Cross,  the  first 
female  Secret  Service  casualty,  who  was  shot  and  killed  during  a  stakeout  in 
October  1979.  These,  of  course,  are  just  a  few  of  the  brave  and  selfless 
individuals  to  whom  our  National  Law  Enforcement  Officers  Memorial  has 
been  dedicated.  We  also  remember  with  solemn  pride  and  gratitude  the 
hundreds  of  others  who  have  gone  before  them,  as  well  as  those  who  have 
since  joined  their  ranks. 

Years  from  now,  the  National  Law  Enforcement  Officers  Memorial  will  contin- 
ue to  remind  visitors  of  the  debt  that  we  owe  to  those  who  have  died  in  the 
service  of  public  safety  and  justice.  On  this  occasion,  however,  as  we  honor 
the  fallen,  let  us  also  remember  the  heroic  individuals  who,  at  this  very 
moment,  continue  to  wage  our  Nation's  fight  against  crime.  Let  us  pray  for 
their  well-being,  and  let  us  offer  them  our  wholehearted  cooperation  and 
support. 

To  heighten  public  awareness  of  the  risks  and  the  responsibilities  that  law 
enforcement  officers  face  each  day,  the  Congress,  by  Senate  Joint  Resolution 
•107,  has  designated  October  15, 1991,  as  "National  Law  Enforcement  Memorial 
Dedication  Day"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  in  observance  of  this  day. 
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NOW.  THEREFORE.  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  15.  1991.  as  National  Law  Enforcement 
Memorial  Dedication  Day.  I  urge  all  Americans  to  observe  this  day  with 
appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


[FR  Doc.  91-25206 
Filed  10-15-81;  3:02  pm] 
Billing  code  3195-01-M 
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Proclamation  6358  of  October  15,  1991 
Country  Music  Month,  1991 

By  Uie  President  of  the  United  States  of  America 

A  Proclamation 

To  listen  to  a  country  and  western  song  is  to  hear  the  story  of  America  set  to 
music.  It  is  a  story  of  patriotism  and  hard  work,  a  story  of  faith,  opportunity, 
and  achievement.  Most  of  all,  it  is  the  story  of  a  people  whose  love  of  freedom 
is  equalled  only  by  their  love  of  life  itself.  During  Country  Music  Month,  we 
proudly  celebrate  this  popular  musical  genre  and  the  many  talented  compos- 
ers and  performers  who  bring  it  to  our  ears. 

Country  music  is  honest,  good-natured  music  played  with  style  and  spirit.  Like 
a  favorite  pair  of  faded  blue  jeans,  it  fits  the  way  we  live.  Never  out  of 
fashion,  always  comfortable,  country  music  has  millions  of  fans  in  cities  and 
towns  across  the  United  States — people  of  all  ages  and  all  walks  of  life.  And 
whether  they  tap  their  toes  to  the  lively  sound  of  bluegrass  and  honky-tonk  or 
hum  along  with  the  rhythm  and  blues,  country  music  lovers  share  an  apprecia- 
tion of  the  simple  and  most  important  things  in  life:  faith,  family,  and 
friendship. 

Of  course,  while  country  music  speaks  from  the  heart  of  the  American  people, 
it  has — like  liberty  itself — a  great  and  universal  appeal.  Indeed,  millions  of 
people  around  the  world  can  be  counted  among  its  fans.  Maybe  that  is 
because  country  music  crosses  the  barriers  of  culture  and  language,  capturing 
all  the  joys,  struggles,  laughter,  and  heartache  that  are  part  of  our  daily  lives. 
In  any  case,  the  growing  popularity  of  country  music  is  a  tribute  to  generations 
of  American  composers,  lyricists,  singers,  and  musicians. 

The  Congress,  by  House  Joint  Resolution  305.  has  designated  October  1991  as 
"Country  Music  Month"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  month. 

NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  October  1991  as  Country  Music  Month.  I  invite 
all  Americans  to  observe  this  month  with  appropriate  ceremonies  and  activi- 
ties. * 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV-91-431IR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  In  Florida;  Relaxation 
of  Minimum  Size  Requirements  for 
Red  and  White  Seedless  Grapefruit 
and  Dancy  Tangerines 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  Hnal  rule. 

summary:  This  rule  relaxes  the 
minimum  size  requirement  for  red  and 
white  seedless  grapefruit  from  3*/i6 
inches  to  SYis  inches  in  diameter  for  the 
remainder  of  the  1991-92  shipping 
season.  Under  the  current  handling 
regulation,  the  minimum  size 
requirement  for  red  seedless  grapefruit 
will  increase  from  SVis  inches  to  3'/»6 
inches  on  October  21. 1991.  The 
minimum  size  requirement  for  white 
seedless  grapefruit  is  currently  3'/ie 
inches.  This  rule  also  indefinitely 
relaxes  the  minimum  size  requirement 
for  domestic  shipments  of  Dancy 
tangerines  to  ZVie  inches  in  diameter 
from  the  current  2^16  inch  requirement. 
This  action  is  based  on  this  season's 
current  and  prospective  crop  and  market 
demand  conditions,  and  the  maturity 
and  flavor  levels  of  these  citrus  fruits. 
EFFECTIVE  DATE:  October  11, 1991. 
Comments  which  are  received  by 
November  18, 1991  will  be  considered 
prior  to  issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  P.O.  Box  96456.  room  2525-S, 
Washington.  DC  20090-6456. 

Three  copies  of  all  written  material 
shall  be  submitted,  and  they  will  be 


made  available  for  public  inspection  at 
the  office  of  the  Docket  Clerk  during 
regular  business  hours.  All  comments 
should  reference  the  docket  number, 
date,  and  page  number  of  this  issue  of 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D.  Rasmusseo.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S.  Washington, 
DC  20090-6456;  telephone:  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION:  This 

interim  final  rule  is  issued  under 
Marketing  Agreement  and  Marketing 
Order  No.  905,  both  as  amended  [7  CFR 
Part  905),  regulating  the  handling  of 
oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  Florida.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  by  the  U.S.  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined  to 
be  a  "non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  10,200 
producers  of  these  citrus  fiiiits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 


those  whose  annual  receipts  are  less 
than  $3,500,000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

The  Citrus  Administrative  Committee 
(committee),  which  administers  the 
marketing  order  locally,  met  September 
10, 1991,  and  unanimously  recommended 
this  action.  The  committee  meets  prior 
to  and  during  each  season  to  review  the 
handling  regulations  effective  on  a 
continuous  basis  for  each  citrus  fruit 
regulated  under  the  mariceting  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information 
submitted  by  the  committee  and  other 
available  information  and  determines 
whether  modification,  suspension,  or 
termination  of  the  handling  regulations 
would  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Section  905.306  of  the  regulations  (7 
CFR  905.306)  in  Table  I  of  paragraph  (a) 
specifies  minimum  grade  and  size 
requirements  for  grapehniit  and 
tangerines  grown  in  Florida  and  shipped 
to  the  48  contiguous  States  and  the 
District  of  Columbia  of  the  United  States 
(the  domestic  market). 

This  action  relaxes  the  minimum  size 
requirement  for  domestic  shipments  of 
Florida  red  seedless  grapefruit  to  size  56 
(SVie  inches  in  diameter)  from  size  48 
(3*/j6  inches  in  diameter)  through 
October  25, 1992.  Unless  relaxed,  the 
minimum  size  would  increase  to  size  48 
(3'/is  inches  in  diameter)  on  October  21, 
1991,  under  the  current  handling 
regulation.  This  action  will  enable 
handlers  to  ship  size  56  red  seedless 
grapefruit  for  the  entire  1991-92  season. 

This  action  also  relaxes  the  minimum 
size  requirements  for  domestic 
shipments  of  Florida  white  seedless 
grapefruit  to  size  56  (3yi«  inches  in 
diameter)  from  size  48  (3%s  inches  in 
diameter)  for  the  remainder  of  the  1991- 
92  season  through  August  16, 1992.  This 
action  needs  to  become  effective  as 
soon  as  possible  since  size  56  white 
seedless  grapefruit  are  already  mature 
and  ready  to  be  shipped  to  market.  The 
Florida  seedless  grapefruit  shipping 
season  normally  begins  in  September 
and  continues  until  the  following  July. 

In  addition,  this  action  relaxes  the 
minimum  size  requirement  for  domestic 
shipments  of  Florida  Dancy  tangerines 
to  size  210  (2'Vi6  inches  in  diameter) 
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from  size  176  [2%e  inches).  This  action 
needs  to  become  effective  by  mid- 
October  when  Dancy  tangerine 
shipments  are  expected  to  begin  this 
year.  Dancy  tangerine  shipments  each 
season  nonnally  begin  about  the  first  of 
November,  peak  in  December,  and  end 
the  following  March. 

The  coramittee  reports  that  the  Florida 
citrus  season  is  much  earlier  than 
normal  this  year  and  recommended 
these  relaxations  based  on  its 
assessment  of  maturity,  flavor  level,  and 
size  composition  of  this  season's  Florida 
seedless  grapefruit  and  Dancy  tangerine 
crops.  This  action  follows  the 
committee's  practice  of  prior  years  of 
recommending  reduced  minimum  size 
requirements  for  these  fruits  once  they 
reach  acceptable  levels  of  flavor  and 
maturity  for  the  fresh  market.  The 
committee  anticipates  that  the  demand 
will  be  good  for  size  56  seedless 
grapefruit  and  size  210  Dancy  tangerines 
this  season,  and  that  the  fruit  will  meet 
consumer  acceptance. 

This  action  is  designed  to  enable 
Florida  citrus  shippers  to  ship  sizes  of 
fruit  to  the  domestic  market  which  are 
consistent  vdth  the  current  and 
anticipated  demand  in  those  markets 
during  the  1991-92  season,  and  to 
maximize  shipments  to  fresh  market 
channels.  The  minimum  size 
requirements  are  designed  to  provide 
fresh  markets  with  fruit  of  acceptable 
size  and  maturity,  thereby  maintaining 
consumer  confidence  in  fresh  Florida 
citrus.  This  helps  create  buyer 
confidence  and  contributes  to  stable 
marketing  conditions.  This  is  in  the 
interest  of  producers,  packers,  and 
consumers,  and  is  expected  to  increase 
returns  to  Florida  citrus  growers. 

The  minimum  grade  and  size 
requirements  in  section  944.106  for 
grapefruit  imported  into  the  United 
States  have  been  suspended  since 
March  11. 1991.  The  U.S.  Trade 
Representative  (USTR)  was  notified  that 


we  contemplated  reinstating  those 
requirements  upon  USTR  concurrence. 
Since  this  action  changes  the  size 
requirements  for  Florida  grapefruit,  we 
plan  to  notify  the  USTR  that  we 
contemplate  making  similar  changes  in 
the  grapefruit  import  requirements  when 
they  are  reinstated. 

Under  the  marketing  order  for  Florida 
citrus,  handlers  may  ship  up  to  15 
standard  packed  cartons  {12  bushels)  of 
fruit  per  day.  and  up  to  two  standard 
packed  cartons  of  fruit  per  day  in  gift 
packages  which  are  individually 
addressed  and  not  for  resale,  under 
exemption  provisions.  Fruit  shipped  for 
animal  feed  is  also  exempt  under 
specific  conditions.  In  addition,  fruit 
shipped  to  commercial  processors  for 
conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 

This  action  reflects  the  committee's 
and  the  Department's  appraisal  of  the 
need  to  make  the  size  relaxations 
hereinafter  set  forth.  The  Department's 
view  is  that  this  action  will  have  a 
beneficial  impact  on  producers  and 
handlers  since  it  would  allow  Florida 
citrus  handlers  to  ship  those  sizes  of 
fruit  available  to  meet  consumer  needs 
consistent  with  this  season's  crop  and 
market  conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  the  relaxations  set  forth 
below  will  tend  to  effectuate  the 
declared  policy  and  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good  cause, 
that  it  is  impracticable,  unnecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 


rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  relaxes 
minimum  size  requirements  currently  in 
effect  for  Florida  red  and  white  seedless 
grapefruit  and  Dancy  tangerines;  (2) 
Florida  grapefruit  and  tangerine 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
committee  at  a  public  meeting  and  they 
will  need  no  additional  time  to  comply 
with  the  relaxed  requirements;  (3) 
shipment  of  the  1991-92  season  Florida 
grapefruit  crop  is  currently  in  progress 
and  the  Florida  Dancy  tangerine  crop  is 
expected  to  begin  by  mid-October  this 
season;  and  (4)  the  rule  provides  a  30- 
day  comment  period,  and  any  comments 
received  will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit.  Marketing  agreements, 
Oranges.  Reporting  and  recordkeeping 
requirements.  Tangelos.  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  905  is  amended  as 
follows: 

PART  90S— ORANGES.  GRAPEFRUIT. 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  905.306  is  amended  by 
revising  the  entries  in  Table  1  of 
paragraph  (a)  for  "seedless,  red 
grapefruit";  "seedless,  except  red 
grapefruit":  and  "tangerines,  Dancy"  to 
read  as  follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

§  905.306    Orange.  Grapefruit,  Tangerine, 
and  Tangeio  regulation. 

(a)  *  *  * 


Variety 


in 


Table  I 


Regulation  period 


(2) 


Minimum  grade 
(3) 


Mini- 
mum 
diametei 
(tticties) 

(4) 


Grapefruit: 


Seedless,  red _ 10/11/91-10/25/92 

On  and  after  10/26/92.. 

Seedless,  except  red 10/11/91-08/16/92 

On  and  after  08/17/92.. 
•  •'  . 

Tangennes: 

■^""cy - - On  and  after  10/11/91.. 


Improved  No.  2  (external)  U.S.  No.  1  (intemaJ) 3-Vi« 

Improved  No.  2  (external)  U.S.  No.  1  fintemal) 3-*'i» 

Improved  Na  2  (external)  U.S.  No.  1  (IntemeO — 3-'Vi. 

Improved  No.  2  (external)  U.S.  No.  1  (intemaO 3-*'i. 

•  •  • 

U.S.  Na  1 : „ 2-^1. 
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Dated:  October  11, 1991. 
Robert  C.  Keeney. 

Deputy  D.'recto',  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-iJ5050  Filed  10-16-91:  8:45  am| 

BtLUNQ  CODE  341(M»-M 


Animal  and  Piant  Health  Inspection 
Service 

9  CFR  Part  S3 
[Doclcet  No.  69-026] 

Foot-and-Mouth  Disease, 
Pleuropneumonia,  Rinderpest,  and 
Certain  Other  Communicable  Diseases 
of  Livestock  or  Poultry 

agency:  Animal  and  Plant  Health 
Inspection  Servicr.  USDA. 
action:  Pinal  rule. 

SUMMARY:  We  are  amending  the 
regulations  in  9  CFR  part  53  by  removing 
all  references  to  "Deputy  Administrator" 
and  replacing  them  with  references  to 
"Administrator."  We  are  also  removing 
all  references  to  "Veterinary  Services" 
and  replacing  them  with  references  to 
"Animal  and  Plant  Health  Inspection 
Service."  These  changes  are  warranted 
so  the  regulations  will  accurately  reflect 
that  the  Administrator  of  the  agency 
holds  the  primary  authority  and 
responsibility  for  various  decisions 
under  the  regulations. 
EFFECTIVE  DATE:  October  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Whiting,  Chief  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  VS,  APHIS,  USDA.  room  765. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782;  (301)  436-8590. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  53 
(referred  to  below  as  the  regulations) 
provide  for  the  payment  of  federal 
indemnity  to  owners  for  animals  or 
materials  that  have  been  destroyed  to 
prevent  the  introduction  or  spread  of 
certain  communicable  animal  diseases, 
including  foot-and-mouth  disease, 
pleuropneumonia,  and  rinderpest.  Prior 
to  the  effective  date  of  this  document, 
these  regulations  indicated  that  the 


Deputy  Administrator  for  Veterinary 
Services,  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  was  the 
official  responsible  for  various  decisions 
under  these  regulations.  We  are  revising 
9  CFR  part  53  to  indicate  that  the 
primary  authority  and  responsibility  for 
various  decisions  under  these 
regulations  belongs  to  the  Administrator 
of  the  agency.  We  are  making  similar 
revisions  in  all  other  APHIS  regulations. 
These  revisions  will  be  published  in 
separate  Federal  Register  documents. 

We  are  moving  all  references  to 
"Deputy  Administrator"  and  replacing 
them  with  references  to 
"Administrator,"  and  are  removing  all 
references  to  "Veterinary  Services"  and 
replacing  them  with  references  to 
"Animal  and  Plant  Health  Inspection 
Service."  Also,  we  are  removing  the 
definitions  of  "Veterinary  Services"  and 
"Veterinary  Services  employee"  and  are 
adding  definitions  of  "Administrator," 
"Animal  and  Plant  Health  Inspection 
Service."  and  "APHIS  employee."  We 
are  also  making  nonsubstantive  changes 
for  clarity. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553.  notice  of  proposed 
rulemaking  and  opportunity  to  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.). 


List  of  Subjects  in  9  CFR  Part  53 

Animal  diseases.  Exotic  newcastle 
disease.  Foot-and-mouth  disease. 
Indemnity  payments.  Livestock  and 
livestock  products.  Pleuropneumonia. 
Poultry  and  poultry  products. 

Accordingly,  we  are  amending  9  CFR 
part  53  as  follows: 

PART  53— FOOT-AND-MOUTH 
DISEASE.  PLEUROPNEUMONIA, 
RINDERPEST,  AND  CERTAIN  OTHER 
COMMUNICABLE  DISEASES  OF 
LIVESTOCK  OR  POULTRY 

1.  The  authority  citation  for  part  53  is 
revised  to  read  as  follows: 

Authority:  21  U.S.C  111.  114. 114a;  7  CFR 
2.17,  2.51,  and  371.2(d). 

S53.1    (Amended] 

2.  In  S  53.1,  paragraphs  (c)  and  (d)  are 
removed. 

3.  In  $  53.1,  all  paragraph  designations 
are  removed;  paragraphs  (1)  and  (2)  in 
the  defmition  of  "Disease"  are 
redesignated  as  paragraphs  (a)  and  (b) 
respectively;  the  defmitions  are 
arranged  in  alphabetical  order  and 
definitions  of  "Administrator,"  "Animal 
and  Plant  Health  Inspection  Service," 
and  "APHIS  employee"  are  added  in 
alphabetical  order  to  read  as  follows: 

§  53.1    Definitions. 

*        *        •        *        • 

Administrator  means  the 
Administrator.  Animal  and  Plant  Health 
Inspection  Service,  or  any  person 
authorized  to  act  for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service  means  the  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture 
(APHIS). 

APHIS  employee  means  any  inspector 
or  other  individual  employed  by  the 
agency  who  is  authorized  by  the 
Administrator  to  do  any  work  or 
perform  any  duty  in  connection  with  the 
control  and  eradication  of  disease. 


§§  53.1,  53.4,  53.5,  53.6,  53J  and  53.10 
[Amended] 

4.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  part  53  remove  the 
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words  "Deputy  Administrator. 
Veterinary  Services"  and  add,  in  their 
place,  the  word  "Administrator"  in  the 
following  places: 

(a)  Section  53.1,  in  the  definition  of 
Inspector  in  charge;  and  in  the  definition 
of  Disease,  newly  redesignated 
paragraph  (b); 

(b)  Sections  53.4  (a)  and  (b); 

(c)  Section  53.5(b): 

(d)  Section  53.6; 

(e)  Section  53.8;  and 

(f)  Section  53.10(bJ. 

§§  53.1.  53.3,  5a.4«  SXS  and  53.7 
[Amended] 

5.  In  addition  the  amendments  set 
forth  above,  in  9  CFR  part  53  remove  the 
words  "a  Veterinary  Services"  and  add, 
in  their  place,  the  words  "an  APHIS"  in 
the  following  places: 

(a)  Section  53.1,  definition  of  Disease, 
newly  redesignated  paragraph  (a); 

(b)  Section  53.3(a),  both  times  it 
appears: 

(c)  Section  53.4(b): 

(d)  Section  53.5(b);  and 

(e)  Section  53.7. 

§§  53.1.  53.3,  S3.S,  and  53.9    [Amended] 

6.  \n  addition  to  the  amendments  set 
forth  above,  in  9  CFR  part  53  remove  the 
words  "Veterinary  Services"  and  add.  in 
their  place,  the  word  "APHIS"  in  the 
following  places: 

(a)  Section  53.1.  definition  of  Inspector 
in  charge; 

(b)  Section  53.3(c),  first  sentence:  and 
(d).  first  sentence: 

(c)  Section  53.8:  and 

(d)  Section  53.9,  first  and  second 
sentences. 

Done  in  Wasliingtoa  DC.  this  4th  day  of 
October  1991. 

Roliert  B.  MelUnd, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  91-25016  Filed  10-16-91:  &45  am] 

BtLUNQ  COOK  Mie-14^1 


9  CFR  Part  72 

I  Docket  No.  89-0621 

Texas  (Splenetic)  Fever  in  Cattle 

AGENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  in  9  CFR  part  72  by  removing 
all  references  to  "Deputy  Administrator" 
and  replacing  them  with  references  to 
"Administrator."  We  are  also  removing 
certain  references  to  "Veterinary 
Services"  and  replacing  them  with 
references  to  "Animal  and  Plant  Health 
Inspection  Service."  These  changes  are 


warranted  so  the  regulations  will 
accurately  reflect  that  the  Administrator 
of  the  agency  holds  the  primary 
authority  and  responsibility  for  various 
decisions  under  the  regulations. 

EFFECnvE  date:  October  17. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Granville  H.  Frye.  Chief  Stafi' 
Veterinarian.  Cattle  Diseases  and 
Surveillance  Staff.  VS,  APHIS.  USDA, 
room  729,  Federal  Building.  6505  Belcrest 
Road.  Hyattsville,  MD  20782;  301-438- 
8711. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  9  CFR  part  72,  (referred  to 
below  as  the  regulations)  concern  Texas 
(splenetic)  fever  in  cattle.  Prior  to  the 
effective  date  of  this  document,  these 
regulations  indicated  that  the  Deputy 
Administrator,  Veterinary  Services,  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  was  the  official 
responsible  for  various  decisions  under 
these  regulations.  We  are  revising  9  CFR 
part  72  to  indicate  that  the  primary 
authority  and  responsibility  for  various 
decisions  under  these  regulations 
belongs  to  the  Administrator  of  the 
agency.  We  are  making  similar  revisions 
in  all  other  APHIS  regulations.  These 
revisions  will  be  published  in  separate 
Federal  Register  documents. 

We  are  removing  all  references  to 
"Deputy  Administrator"  and  replacing 
them  with  references  to 
"Administrator,"  and  are  removing 
references  to  "Veterinary  Services," 
except  in  addresses,  and  are  replacing 
them  with  references  to  "Animal  and 
Plant  Health  Inspection  Service 
(APHIS)."  We  are  also  amending  APHIS 
mailing  addresses  to  reflect  the  current 
addresses. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  to  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  Pubhc  Law  96-354.  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

These  programs/activities  under  9 
CFR  part  72  are  listed  in  the  Catalog  of 


Federal  Domestic  Assistance  under  No. 
10.025  and  are  subject  to  Executive 
Order  1237Z  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  m  9  CFR  Part  72 

Animal  diseases.  Cattle.  Quarantine. 
Splenetic  fever,  Texas  fever.  Ticks. 
Transportation. 

Accordingly,  we  are  amending  9  CFR 
part  72  as  follows: 

PART  72— TEXAS  (SPLENETIC)  FEVER 
IN  CATTLE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-113, 115, 117, 120. 
121, 123-126. 134b,  and  134f:  7  CFR  2.17.  2.51. 
and  371.2(d). 

§72.6    [Amended] 

2.  In  §  72.6,  footnote  3,  remove  the 
words  "Deputy  Administrator, 
Veterinary  Services,  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250",  and  add.  in  their  place,  the 
words  "Administrator,  c/o  Cattle 
Diseases  and  Surveillance  Staff, 
Veterinary  Services,  APHIS,  United 
States  Department  of  Agriculture, 
Federal  Building,  6505  Belcrest  RoaS. 
Hyattsville,  MD  20782". 

$72.13    [Amended] 

3.  In  §  72.13,  footnote  4,  remove  the 
words  "U.S.  Department  of  Agriculture, 
APHIS,  Veterinary  Services,  and  add,  in 
their  place,  the  words  "Administrator, 
c/o  Cattle  Diseases  and  Surveillance 
Staff.  Veterinary  Services,  APHIS, 
United  States  Department  of 
Agriculture,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782". 

4.  In  i  72.13,  paragraph  (c),  second 
sentence,  remove  the  words  "the 
Veterinary  Services"  and  add,  in  their 
place,  the  word  "APHIS". 

§§  7XB,  72.7, 7i«,  72.9, 7Z15, 72.16,  and 
72.20    [Amended] 

5.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  part  72  remove  the 
words  "Deputy  Administrator, 
Veterinary  Services"  and  add,  in  their 
place,  the  words  "Administrator, 
APHIS"  in  the  following  places: 

(a)  Section  72.6; 

(b)  Section  72.13(c),  first  sentence: 

(c)  Section  72.16,  heading  and  first 
sentence: 

(d)  Section  72.18,  paragraph  (a), 
paragraph  (b),  and  paragraph  (c);  and 

(e)  Section  72.20. 

§72.24    [Amended] 

6.  In  §  72.24,  remove  the  words 
"Deputy  Administrator,  Veterinary 


II 
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Services,  Animal  and  Plant  Health 
Inspection  Service"  and  add;  in  their 
place,  the  words  "Administrator. 
APHIS." 

§§  72.6.  72.7, 72.8,  72.9  and  72.15 
(Amended] 

7.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  part  72  remove  the 
words  "a  Veterinary  Service",  and  add. 
in  their  place,  the  words  "an  APHIS"  in 
the  following  places: 

(a)  Section  72.6.  both  times  they 
appear 

(b)  Section  72.7,  all  three  times  they 
appear 

(c)  Section  72.8; 

(d)  Section  72.9;  and 

(e)  Section  72.15. 

§§  72.8. 72.9i  72.15, 72.17,  and  72.24 
(Amended] 

8.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  part  72  remove  the 
words  "Veterinary  Ser\-ices"  and  add,  in 
their  place,  the  words  "APHIS"  in  the 
following  places: 

(a)  Section  72.8,  heading; 

(b)  Section  72.9,  heading  and  text: 

(c)  Section  72.15; 

(d)  Section  72.17,  paragraph  [a);  and 

(e)  Section  72.24. 

Done  in  Waahinglon.  DC.  this  nth  day  of 
October  1991. 

Robert  B.  Melland. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  91-25017  Filed  10-4&-91;  8:45  amj 
BlUJNe  COOe  3«1»-M4I 


9  CFR  Part  112 
[Docket  No.  91-059] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Amendment  of 
the  Labeling  Requirements  for 
Autogenous  Biologies 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


summary:  We  are  amending  the 
regulations  pertaining  to  labeling  of 
autogenous  biologies.  The  current 
regulations  prohibit  manufacturers  of 
autogenous  biologies  from  including  on 
the  label  the  identity  of  the  flock  or  herd 
from  which  the  culture  was  isolated  or 
the  name  of  the  person{8)  responsiblb 
for  making  the  isolation.  This 
amendment  removes  these  restrictions 
and  allows  the  manufacturers  to  provide 
more  complete  information  on  the  labels 
of  all  autogenous  biologies. 
EFFECTIVE  DATT  October  17. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Micheie  M.  April,  Senior  Staff 


Veterinarian.  Veterinary  Biologies, 
BBEP,  APHIS,  USDA,  room  838,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  l^D  20782  301-436-5864. 
SUPPl£MENTAHY  INFORMATION: 
Background 

Autogenous  biologies  are  products 
prepared  from  cultures  of 
microorganisms  which  have  been 
inactivated  and  are  nontoxic. 
Microorganisms  used  to  prepare 
autogenous  products  are  isolated  from 
sick  or  dead  animals  or  birds  and 
represent  the  causative  agent  or  agents 
of  the  disease  affecting  such  animals  or 
birds.  Under  normal  circumstances, 
microorganisms  isolated  from  one  herd 
of  flock  are  not  used  to  prepare  an 
autogenous  biologic  for  another  herd  or 
flock. 

The  regulations  being  amended  (9 
CFR  112.7(g))  prohibit  autogenous 
biologies  labels  from  showing  the 
identity  of  the  herd  or  flock  from  which 
the  culture  was  isolated,  or  the  name  of 
the  personfs)  responsible  for  making  the 
isolation.  The  Agency  had  received 
requests  from  manufacturers  that  they 
be  permitted  to  include  this  information 
on  their  labels  for  autogenous  biologies. 
Upon  analyzing  these  requests  and 
considering  the  nature  of  these  products. 
it  is  the  Agency's  opinion  that  allowing 
the  addition  of  this  information  to  labels 
will  enable  manufacturers  to  provide 
more  complete  identification  on  their 
product.  Current  regulations  allow  the 
use  of  an  organism  for  production  of 
autogenous  biologies  for  up  to  12 
months.  This  may  involve  the  use  of  the 
organism  in  the  production  and 
distribution  of  several  serialii  during  this 
time  period.  More  complete 
identification  on  labeling  will  enable 
manufacturers  to  keep  better  records 
and  better  control  of  their  inventory. 
This  will  help  them  to  ensure  that 
autogenous  biologies  are  produced  from 
the  microorganisms  isolated  from  a 
particular  herd  or  flock.  More  complete 
identification  on  the  product  label  will 
also  provide  the  user  and  consumer 
added  assurance  that  the  autogenous 
biologic  they  receive  from  a 
manufactiu-er  was  produced  from 
microorganisms  isolated  from  their 
individual  herd  or  flock. 

Comments  Received 

On  December  6. 1990,  we  published  a 
proposed  nile  in  the  Federal  Kegistar  (65 
FR  50333-50334,  Docket  No.  89-105).  The 
proposed  rule  provided  that  comments 
would  be  accepted  for  30  days,  until 
January  7. 1991. 

We  received  comments  from  three 
licensed  manufacturers  and  one  national 
trade  association  representing  major 


research-based  0.3.  manufhcturers  of 
animal  health  products.  All  comments 
were  in  favor  of  the  proposed  rule  and 
supported  the  position  that  if 
manufacturers  are  allowed  to  include 
the  identity  of  the  herd  orSock  from 
which  the  culture  is  isolated  and/or  the 
name  of  the  person(8)  responsible  tor 
making  the  isolation,  then  they  would  be 
able  to  maintain  better  records  and 
better  control  of  their  autogenous 
biological  products. 

One  commenter  suggested  that  the 
proposed  changes  be  mandatory  rather 
than  optional.  The  Agency  did  not 
contemplate  imposing  this  type  of 
requirement  when  it  issued  the  proposed 
rule.  Therefore,  it  cannot  be  part  of  this 
final  rule.  Some  manufacturers  use 
computer  generated  labels  for  their 
autogenous  biologies.  For  these  firms, 
adding  to  the  label  the  identity  of  the 
herd  or  flock  from  which  the  culture  was 
isolated  and  the  name  of  the  person 
responsible  for  making  the  isolation 
would  result  in  Utile  or  no  additional 
time  or  expense. 

However,  some  companies  have  their 
labels  for  autogenous  biologies  printed 
offsite.  To  add  this  information  to  labels 
for  each  serial  would  be  costly  and 
cause  time  delays  in  shipment  of  the 
product. 

The  Agency  is  planning  to  revise  9 
CFR  Part  112,  Packaging  and  Labeling,  in 
the  future.  If  it  appears  that  this 
information  should  be  mandatory  on  a 
label,  then  the  Agency  will  include  such 
a  requirement  as  a  part  of  the  proposed 
rule.  This  will  allow  ail  manufacturers 
ample  time  to  aomment. 

Therefore,  we  are  amending  9  112.7"  By 
removing  paragraph  (g)  and 
redesignating  paragraphs  (h)  through  (1) 
as  paragraphs  (g)  through  (k).  The 
general  labeling  requirements  described 
in  paragraph  (g)  also  appear  in 
9  112.2(a)(5),  and  need  not  be  retained  in 
9  112.7. 

Effective  Date 

This  is  a  substantive  rule  which 
relieves  restrictions,  and.  pursuant  to 
the  provisions  of  5  U.S.C.  563,  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule  is 
warranted  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find  necessary. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Hbalth  Ihspection 
Service  has  determined  that  this  rulfe 
should  be  effective  upon  publication. 
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Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions,  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Previously,  manufacturers  of 
autogenous  biologies  were  prohibited 
from  including  on  labels  the  identity  of 
the  herd  or  flock  from  which  the  culture 
was  isolated  or  the  name(s]  of  the 
person(s)  responsible  for  making  the 
isolations.  This  rule  allows  for  greater 
flexibility  in  labeling  autogenous 
biologies. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  information 
collection  provisions  that  are  included 
in  this  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovenmiental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  112 

Animal  biologies. 
Accordingly,  9  CFR  Part  112  is 
amended  as  follows: 

PART  112~PACKAQING  AND 
LABELING 

1.  The  authority  citation  for  9  CFR 
part  112  continues  to  read  as  follows: 


Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51  and  371.2(d). 

§112.7    (Amended] 

2.  In  §  112.7,  paragraph  (g)  is  removed, 
and  paragraphs  (h)  through  (1)  are 
redesignated  as  paragraphs  (g)  through 
(k). 

Done  in  Washington,  D.C.,  this  11th  day  of 
October,  1991. 

Robert  B.  Melland. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  91-25018  Filed  10-16-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Inspector  General 
32  CFR  Parts  293, 312 

[Office  of  the  Inspector  General  Policy  and 
Procedures  Manual,  Chapter  33] 

Office  of  the  Inspector  General  (OIG) 
Privacy  Program 

AGENCY:  Office  of  the  Inspector  General. 
Department  of  Defense. 

action:  Final  rule. 

summary:  The  Office  of  the  Inspector 
General,  Department  of  Defense  is 
publishing  its  Privacy  Program 
procedural  and  exemption  rules  in 
accordance  with  the  Privacy  Act  of  1974. 
as  amended,  (5  U.S.C.  552a).  Also,  the 
Defense  Criminal  Investigative  Service 
(DCIS)  and  its  Privacy  Act  system  of 
records  are  now  under  the  cognizance  of 
the  Department  of  Defense  Inspector 
General.  This  document  also  removes 
part  293. 

EFFECTIVE  DATE:  October  17, 1991. 

SUPPLEMENTARY  INFORMATION:  On 

September  10. 1991.  at  56  FR  46137.  the 
Department  of  Defense  Inspector 
General  published  a  proposed  rule  to 
delete  32  CFR  part  293,  and  add  32  CFR 
part  312.  No  comments  were  received, 
therefore,  the  Department  of  Defense 
Inspector  General  is  adopting  the 
procedural  and  exemption  rules  at  32 
CFR  part  312. 

List  of  Subjects  in  32  CFR  Parts  293  and 
312 

Privacy. 

Accordingly,  for  reasons  set  forth  in 
the  preamble,  32  CFR  Ch.  I  is  amended 
by  removing  part  293  and  adding  part 
312  as  follows: 


PART  293— (REiMOVED] 

PART  312-OFFICE  OF  THE 
INSPECTOR  GENERAL  (OIG)  PRIVACY 
PROGRAIM 


Purpose. 
Definitions. 

Procedure  for  requesting  information. 
Requirements  for  identification. 
Access  by  subject  individuals. 
Fees. 

Request  for  correction  or  amendment. 
OIG  review  of  request  for  amendment. 
Appeal  of  initial  amendment  decision. 
Disclosure  of  OIG  records  to  other 


Sec. 

312.1 

312.2 

312.3 

312.4 

312.5 

312.6 

312.7 

312.8 

312.9 

312.10 

than  subject. 

312.11  Penalties. 

312.12  Exemptions. 

312.13  Ownership  of  OIG  investigative 
records. 

312.14  Referral  of  records. 
Authority:  Pub.  L  93-579,  88  Stal  1896  (5 

U.S.C.  552a). 

§  312.1    Purpose. 

Pursuant  to  the  requirements  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a)  and 
32  CFR  part  286a-DoD  Privacy  Program, 
the  following  rules  of  procedures  are 
established  with  respect  to  access  and 
amendment  of  records  maintained  by 
the  Office  of  the  Inspector  General 
(OIG)  on  individual  subjects  of  these 
records. 

§312J    Definitions. 

(a)  All  terms  used  in  this  part  which 
are  defined  in  5  U.S.C.  552a  shall  have 
the  same  meaning  herein. 

(b)  As  used  in  this  part  the  term 
"agency"  means  the  Office  of  the 
Inspector  General  (OIG).  Department  ot 
Defense. 

§  3 1 2.3    Procedure  for  requesting 
infomuitioa 

Individuals  should  submit  inquiries 
regarding  all  OIG  files  by  mail  to  the 
Assistant  Inspector  General  for 
Investigations.  ATTN:  FOL\/PA 
Division,  400  Army  Navy  Drive. 
Arlington.  VA  22202-2884.  All  personal 
visits  will  require  some  form  of  common 
identification. 

9  3 1 2.4    Requirements  for  Identification. 
Only  upon  proper  identification  will 
any  individual  be  granted  access  to 
records  which  pertain  to  him/her. 
Identification  is  required  both  for 
accurate  record  identification  and  to 
avoid  disclosing  records  to  unauthorized 
individuals.  Requesters  must  provide 
their  full  name  and  as  much  information 
as  possible  in  order  that  a  proper  search 
for  records  can  be  accomplished. 
Requests  made  by  mail  should  be 
accompanied  by  a  notarized  signature. 
Inclusion  of  a  telephone  number  for  the 
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requester  is  recommended  to  expedite 
certain  matters.  Requesters  applying  in 
person  must  provide  an  identi^cation 
with  photograph,  such  as  a  driver's 
license,  military  identification  card, 
building  pasi  etc. 

§  312.5   Access  by  subject  Individuals. 

(a)  No  individual  will  be  allowed 
access  to  any  information  compiled  or 
maintained  in  reasonable  anticipation  of 
civil  or  criminal  actions  or  proceedings 
or  otherwise  exempt  under  §  312.12. 
Requests  for  pending  investigations  will 
be  denied  and  the  requester  instructed 
to  forward  another  request  giving 
adequate  time  for  the  investigation  to  be 
completed.  Requesters  shall  be  provided 
the  telephone  number  so  they  can  call 
and  check  on  the  status  in  order  to  know 
when  to  resubmit  the  request. 

(b)  Any  individual  may  authorize  OIG 
to  provide  a  copy  of  his/her  records  to  a 
third  party.  This  authorization  must  be 
in  writing  and  should  be  provided  OIG 
with  the  initial  request  along  with  a 
notarized  signature. 

§312.6    Feet. 

Requesters  will  be  charged  only  for 
the  reproduction  of  requested 
documents  and  special  postal  methods, 
such  as  express  mail,  if  applicable. 
There  will  be  no  charge  for  the  first  copy 
of  a  record  provided  to  any  individual. 
Thereafter,  fees  will  be  computed  as  set 
forth  in  appropriate  DoD  Directives  and 
Regulations. 

§  31 2.7    Request  for  correction  or 
amendment 

(a)  Requests  to  correct  or  amend  a  file 
shall  be  addressed  to  the  system 
manager  in  which  the  file  is  located.  The 
request  must  reasonably  describe  the 
record  to  be  amended,  the  items  to  be 
changed  as  specifically  as  possible,  the 
type  of  amendment  (e.g.,  deletion, 
correction,  amendment),  and  the  reason 
for  amendment.  Reasons- should  address 
at  least  one  of  the  following  categories: 
Accuracy,  relevance,  timeliness, 
completeness,  fairness.  The  request 
should  also  include  appropriate 
evidence  which  provide  a  basis  for 
evaluating  the  request.  Normally  all 
documents  submitted,  to  include  court 
orders,  should  be  certified.  Amendments 
under  this  part  are  limited  to  correcting 
factual  matters  and  not  matters  of 
official  judgment  or  opinions,  such  as 
performance  ratings,  promotion 
potential,  and  job  performance 
appraisals. 

(b)  Requirements  of  identification  as 
outlined  in  9  312.4  apply  to  requests  to 
correct  or  amende  file. 

(c)  Incomplbte  requests  shall  not  be 
honored,  but  the  requester  shall  be 


contacted  fbr  the  additional  information 
needed  to  process  the  request. 

(d)  The  amendment  process  is  not 
intended  to  permit  the  alteration  of 
evidence  presented  in  the  course  of 
judicial  or  quasi-judicial  proceedings. 
Any  amendments  or  changes  to  these 
records  normally  are  made  through  the 
specific  procedures  established  fbr  the 
amendment  of  such  records. 

(e)  Nothing  in  the  amendment  process 
is  intended  or  designed  to  permit  a 
collateral  attack  upon  what  has  already 
been  the  subject  of  a  judicial  or  quasi- 
judicial  determination.  However,  while 
the  individual  may  not  attack  the 
accuracy  of  the  judicial  or  quasi-judicial 
determination,  he  or  she  may  challenge 
the  accuracy  of  the  recording  of  that 
action. 

§312.8    OIG  review  of  request  for 
amendment 

(a)  A  written  acknowledgement  of  the 
receipt  of  a  request  for  amendment  of  a 
record  will  be  provided  to  the  requester 
within  10  working  days,  unless  final 
action  regarding  approval  or  denial  will 
constitute  acknowledgement. 

(b)  Where  there  is  a  determination  to 
grant  all  or  a  portion  of  a  request  to 
amend  a  record,  the  record  shall  be 
promptly  amended  and  the  requesting 
individual  notified.  Individuals,  agencies 
or  DoD  components  shown  by 
disclosure  accounting  records  to  have 
received  copies  of  the  record,  or  to 
whom  disclosure  has  been  made,  will  be 
notified  of  the  amendment  by  the 
responsible  OIG  official. 

(c)  Where  there  is  a  determination  to 
deny  all  or  a  portion  of  a  request  to 
amend  a  record,  OIG  will  promptly 
advise  the  requesting  individual  of  the 
specifics  of  the  refusal  and  the  reasons; 
and  inform  the  individual  that  he/she 
may  request  a  review  of  the  denial(s) 
from  the  OIG  designated  official. 

§  3 1 2.9    Appeal  of  Initial  amendment 
dedsloa 

(a)  All  appeals  of  an  initial 
amendment  decision  should  be 
addressed  to  the  Assistant  Inspector 
General  for  Investigations,  ATTN: 
FOIA/PA  Division.  400  Army  Navy 
Drive,  Arlington.  VA  22202-2884.  The 
appeal  should  be  concise  and  should 
specify  the  reasons  the  requester 
believes  that  the  initial  amendment 
action  by  the  OIG  was  not  satisfactory. 
Upon  receipt  of  the  appeal,  the 
designated  official  will  review  the 
request  and  make  a  determination  to 
approve  or  deny  the  appeal. 

(b)  If  the  OIG  designated  official 
decides  to  amend  the  record,  the 
requester  and  all  previous  recipients  of 
the  disputed  information  will  be  notified 


of  the  amendment.  If  the  appeal  is 
denied,  the  designated  official  will 
notify  the  requester  of  the  reason  of  thf» 
denial,  of  the  requester's  right  to  file  a 
statement  of  dispute  disagreeing  with 
the  denial,  that  such  statement  of 
dispute  will  be  retained  in  the  file,  that 
the  statement  will  be  provided  to  all 
future  users  of  the  file,  and  that  the 
requester  may  file  suit  in  a  federal 
district  court  to  contest  the  OIG.dscision 
not  to  amend  the  record. 

(c)  The  OIG  designated  official  will 
respond  to  all  appeals  within  30  working 
days  or  will  nohfy  the  requester  of  an 
estimated  date  of  completion  if  the  30 
day  limit  cannot  be  met 

§312.10    Dlscloaure  Of  OKa  fecords  to 
other  ttian  aubject 

No  record  containing  personally 
identifiable  information  within  a  OIG 
system  of  records  shall  be  disclosed  by 
any  means  to  any  person  or  agency 
outside  the  Department  of  Defense, 
except  with  the  written  consent  of  the 
individual  subject  of  the  record  or  as 
provided  for  in  the  Act  and  DoD 
5400.11-R  (32  CFR  part  286a). 

§312.11    Penalties. 

(a)  An  individual  may  bring  a  dvil 
action  against  the  OIG  to  correct  or 
amend  the  record  or  where  there  is  a 
refusal  to  comply  with  an  individual 
request  or  failure  to  maintain  any 
records  with  accuracy,  relevance, 
timeliness  and  completeness,  so  as  to 
guarantee  fairness,  or  failure  to  comply 
with  any  other  provision  of  the  Privacy 
Act.  The  court  may  order  correction  or 
amendment  of  records.  The  court  may 
enjoin  the  OIG  from  withholding  the 
records  and  order  the  production  of  the 
record. 

(b)  Where  it  is  determined  that  the 
action  was  willful  or  intentional  with 
respect  to  5  U.8.C.  552a(g)(l)  (C)  or  (D), 
the  United  States  shall  be  liable  fbr  the 
actual  damages  sustained,  but  in  no 
case  less  than  the  sum  of  $1,000  and  the 
costs  of  the  action  with  attorney  fees. 

(c)  Criminal  penalties  may  be  imposed 
against  an  officer  or  employee  of  the 
OIG  who  discloses  material,  which  he/ 
she  knows  is  prohibited  from  disclosure, 
or  who  willfully  maintains  a  system  of 
records  without  compliance  with  the 
notice  requirements. 

(d)  Criminal  penalties  may  be 
imposed  against  any  person  who 
knowingly  and  willfully  requests  or 
obtains  any  record  concerning  another 
individual  from  an  agency  under  false 

.pretenses. 

(e)  All  of  these  offenses  are 
misdemeanors  with  a  fine  not  to  exceed 
95.000. 
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§31^12    Exemptions. 

(a)  Exemption  for  classified  records. 
Any  record  in  a  system  of  records 
maintained  by  the  Office  of  the 
Inspector  General  which  falls  within  the 
provisions  of  5  U.S.C.  552a(k](l)  may  be 
exempt  from  the  following  subsections 
of  5  U.S.C.  552a:  (c)(3).  (d),  (e)(1),  (e)(4) 
(G-I)  and  (f)  to  the  extent  that  a  record 
system  contains  any  record  properly 
classified  under  Executive  Order  12356 
and  that  the  record  is  required  to  be 
kept  classified  in  the  interest  of  national 
defense  or  foreign  policy.  This  specific 
exemption  rule,  claimed  by  the  Inspector 
General  under  authority  of  5  U.S.C. 
552a(k](l),  is  applicable  to  all  systems  of 
records  maintained,  including  those 
individually  designated  for  an 
exemption  herein  as  well  as  those  not 
otherwise  specifically  designated  for  an 
exemption,  which  may  contain  isolated 
items  of  properly  classified  information 

(b)  The  Inspector  General  of  the 
Department  of  Defense  claims  an 
exemption  for  the  following  record 
systems  under  the  provisions  of  5  U.S.C. 
552a(j)  and  (k)(l)-(7)  from  certain 
indicated  subsections  of  the  Privacy  Act 
of  1974.  The  exemptions  may  be  invoked 
and  exercised  on  a  case  by  case  basis 
by  the  Deputy  Assistant  Inspector 
General  for  Investigations  or  the 
Director.  Investigative  Support 
Directorate  and  Freedom  of  Information 
Act/Privacy  Act  Division  Chief  which 
serves  as  the  Systems  Program 
Managers.  Exemptions  will  be  exercised 
only  when  necessary  for  a  specific, 
significant  and  legitimate  reason 
connected  with  the  purpose  of  the 
records  system. 

(c)  No  personal  records  releasable 
under  the  provisions  of  The  Freedom  of 
Information  Act  (5  U.S.C.  552)  will  be 
withheld  from  the  subject  individual 
based  on  these  exemptions. 

(d)  System  Identifier:  CIG-04 

(1)  System  name:  Case  Control 
System. 

(2)  Exemption:  Any  portion  of  this 
system  which  falls  within  the  provisions 
of  5  U.S.C.  552a(j)(2)  may  be  exempt 
from  the  following  subsections  of  5 
U.S.C.  552a:  (c)(3).  (c)(4),  (d).  (e)(1), 
(e)(2),  (e)(3),  (e)(4)(G),  (H),  (I),  (e)(5), 
(e)(8),  (f).  and  (g). 

(3)  Authority:  5  U.S.C.  552a(j)(2). 

(4)  Reasons:  From  subsection  (c)(3) 
because  the  release  of  accounting  of 
disclosure  would  inform  a  subject  that 
he  or  she  is  under  investigation.  This 
information  would  provide  considerable 
advantage  to  the  subject  in  providing 
him  or  her  with  knowledge  concerning 
the  nature  of  the  investigation  and  the 
coordinated  investigative  efforts  and 
techniques  employed  by  the  cooperating 


agencies.  This  would  greatly  impede 
QIC's  criminal  law  enforcement. 

(5)  From  subsection  (c)(4)  and  (d), 
because  notification  would  alert  a 
subject  to  the  fact  that  an  open 
investigation  on  that  individual  is  taking 
place,  and  might  weaken  the  on-going 
investigation,  reveal  investigatory 
techniques,  and  place  confidential 
informants  in  jeopardy. 

(6)  From  subsection  (e)(1)  because  the 
nature  of  the  criminal  and/or  civil 
investigative  function  creates  unique 
problems  in  prescribing  a  specific 
parameter  in  a  particular  case  with 
respect  to  what  information  is  relevant 
or  necessary.  Also,  due  to  OIG's  close 
liaison  and  working  relationships  with 
other  Federal,  state,  local  and  foreign 
country  law  enforcement  agencies, 
information  may  be  received  which  may 
relate  to  a  case  under  the  investigative 
jurisdiction  of  another  agency.  The 
maintenance  of  this  information  may  be 
necessary  to  provide  leads  for 
appropriate  law  enforcement  purposes 
and  to  establish  patterns  of  activity 
which  may  relate  to  the  jurisdiction  of 
other  cooperating  agencies. 

(7)  From  subsection  (e)(2)  because 
collecting  information  to  the  fullest 
extent  possible  directly  from  the  subject 
individual  may  or  may  not  be  practical 
in  a  criminal  and/or  civil  investigation. 

(8)  From  subsection  (e)(3)  because 
supplying  an  individual  with  a  form 
containing  a  Privacy  Act  Statement 
would  tend  to  inhibit  cooperation  by 
many  individuals  involved  in  a  criminal 
and/or  civil  investigation.  The  effect 
would  be  somewhat  adverse  to 
established  investigative  methods  and 
techniques. 

(9)  From  subsection  (e)(4)  (G)  through 
(I)  because  this  system  of  records  is 
exempt  &om  the  access  provisions  of 
subsection  (d). 

(10)  From  subsection  (e)(5)  because 
the  requirement  that  records  be 
maintained  with  attention  to  accuracy, 
relevance,  timeliness,  and  completeness 
would  unfairly  hamper  the  investigative 
process.  It  is  the  nature  of  law 
enforcement  for  investigations  to 
uncover  the  commission  of  illegal  acts  at 
diverse  stages.  It  is  frequently 
impossible  to  determine  initially  what 
information  is  accurate,  relevant,  timely, 
and  least  of  all  complete.  With  the 
passage  of  time,  seemingly  irrelevant  or 
untimely  information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light. 

(11)  From  subsection  (e)(8)  because 
the  notice  requirements  of  this  provision 
could  present  a  serious  impediment  to 
law  enforcement  by  revealing 
investigative  techniques,  procedures, 


and  existence  of  confidential 
investigations. 

(12)  From  subsection  (f)  because  the 
agency's  rules  are  inapplicable  to  those 
portions  of  the  system  that  are  exempt 
and  would  place  the  burden  on  the 
agency  of  either  confirming  or  denying 
the  existence  of  a  record  pertaining  to  a 
requesting  individual  might  in  itself 
provide  an  answer  to  that  individual 
relating  to  an  on-going  investigation. 
The  conduct  of  a  successful 
investigation  leading  to  the  indictment 
of  a  criminal  offender  precludes  the 
applicability  of  established  agency  rules 
relating  to  veriHcation  of  record, 
disclosure  of  the  record  to  that 
individual,  and  record  amendment 
procedures  for  this  record  system. 

(13)  For  comparability  with  the 
exemption  claimed  from  subsection  (f), 
the  civil  remedies  provisions  of 
subsection  (g)  must  be  suspended  for 
this  record  system.  Because  of  the 
nature  of  criminal  investigations, 
standards  of  accuracy,  relevance, 
timeliness,  and  completeness  cannot 
apply  to  this  record  system.  Information 
gathered  in  an  investigation  is  often 
fragmentary  and  leads  relating  to  an 
individual  in  the  context  of  one 
investigation  may  instead  pertain  to  a 
second  investigation. 

(e)  System  Identification:  CIG-06. 

(1)  System  name:  Investigative  Files. 

(2)  Exemption:  Any  portion  of  this 
system  which  falls  within  the  provisions 
of  5  U.S.C.  552a(j)(2)  may  be  exempt 
from  the  following  subsections  of  5 
U.S.C.  552a  (c)(3),  (c)(4),  (d),  (e)(1).  (e)(2). 
(e)(3).  {e)(4)  (G).  (H).  (I),  (e)(5).  (e)(8).  (0. 
and  (g). 

(3)  Authority.  5  U.S.C.  552a(j)(2). 

(4)  Reasons:  From  subsection  (c)(3) 
because  the  release  of  accounting  of 
disclosure  would  inform  a  subject  that 
he  or  she  is  under  investigation.  This 
information  would  provide  considerable 
advantage  to  the  subject  in  providing 
him  or  her  with  knowledge  concerning 
the  nature  of  the  investigation  and  the 
coordinated  investigative  efforts  and 
techniques  employed  by  the  cooperating 
agencies.  This  would  greatly  impede 
OIG's  criminal  law  enforcement. 

(5)  From  subsection  (c)(4)  and  (d). 
because  notification  would  alert  a 
subject  to  the  fact  that  an  open 
investigation  on  that  individual  is  taking 
place,  and  might  weaken  the  on-going 
investigation,  reveal  investigatory 
techniques,  and  place  confldential 
informants  in  jeopardy. 

(6)  From  subsection  (e)(1)  because  the 
nature  of  the  criminal  and/or  civil 
investigative  function  creates  unique 
problems  in  prescribing  a  specific 
parameter  in  a  particular  case  with 
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respect  to  what  information  is  relevant 
or  necessary.  Also,  due  to  OIG's  close 
liaison  and  working  relationships  with 
other  FeHeral,  state,  local  and  foreign 
country  law  enforcement  agencies, 
information  may  be  received  which  may 
relate  to  a  case  under  the  investigative 
jurisdiction  of  another  agency.  The 
maintenance  of  this  information  may  be 
necessary  to  provide  leads  for 
appropriate  law  enforcement  purposes 
and  to  establish  patterns  of  activity 
which  may  relate  to  the  jurisdiction  of 
other  cooperating  agencies. 

(7)  From  subsection  (e)(2)  because 
collecting  information  to  the  fullest 
extent  possible  directly  from  the  subject 
individual  may  or  may  not  be  practical 
in  a  criminal  and/or  civil  investigation. 

(8)  From  subsection  (e)(3)  because 
supplying  an  individual  with  a  form 
containing  a  Privacy  Act  Statement 
would  tend  to  inhibit  cooperation  by 
many  individuals  involved  in  a  criminal 
and/or  civil  investigation.  The  effect 
would  be  somewhat  adverse  to 
established  investigative  methods  and 
techniques. 

(9)  From  subsection  {e)(4)  (G)  through 
(I)  because  this  system  of  records  is 
exempt  from  the  access  provisions  of 
subsection  (d). 

(10)  From  subsection  (e)(5)  because 
the  requirement  that  records  be 
maintained  with  attention  to  accuracy, 
relevance,  timeliness,  and  completeness 
would  unfairly  hamper  the  investigative 
process.  It  is  the  nature  of  law 
enforcement  for  investigations  to 
uncover  the  commission  of  illegal  acts  at 
diverse  stages.  It  is  frequently 
impossible  to  determine  initially  what 
information  is  accurate,  relevant,  timely, 
and  least  of  all  complete.  With  the 
passage  of  time,  seemingly  irrelevant  or 
untimely  information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light. 

(11)  From  subsection  (e)(8)  because 
the  notice  requirements  of  this  provision 
could  present  a  serious  impediment  to 
law  enforcement  by  revealing 
investigative  techniques,  procedures, 
and  existence  of  confidential 
investigations. 

(12)  From  subsection  (f)  because  the 
agency's  rules  are  inapplicable  to  those 
portions  of  the  system  that  are  exempt 
and  would  place  the  burden  on  the 
agency  of  either  confirming  or  denying 
the  existence  of  a  record  pertaining  to  a 
requesting  individual  might  in  itself 
provide  an  answer  to  that  individual 
relating  to  an  on-going  investigation. 
The  conduct  of  a  successful 
investigation  leading  to  the  indictment 
of  a  criminal  offender  precludes  the 


applicability  of  established  agency  rules 
relating  to  verification  of  record, 
disclosure  of  the  record  to  that 
individual,  and  record  amendment 
procedures  for  this  record  system. 

(13)  For  comparability  with  the 
exemption  claimed  from  subsection  (f), 
the  civil  remedies  provisions  of 
subsection  (g)  must  be  suspended  for 
this  record  system.  Because  of  the 
nature  of  criminal  investigations, 
standards  of  accuracy,  relevance, 
timeliness,  and  completeness  cannot 
apply  to  this  record  system.  Information 
gathered  in  an  investigation  is  often 
fragmentary  and  leads  relating  to  an 
individual  in  the  context  of  one 
investigation  may  instead  pertain  to  a 
second  investigation. 

(f)  System  Identifier.  CIG-15 

(1)  System  name:  Special  Inquiries 
Investigative  Case  File  and  Control 
System. 

(2)  Exemption:  Any  portions  of  this 
system  which  fall  under  the  provisions 
of  5  U.S.C.  552a(k)(2)  may  be  exempt 
from  the  following  subsections  of  5 
U.S.C.  552a:  (c)(3),  (d).  (e)(1).  (e)(4)(G-H), 
and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2). 

(4)  Reasons:  From  subsection  (c)(3) 
because  disclosures  from  this  system 
could  interfere  with  the  just,  thorough 
and  timely  resolution  of  the  compliant  or 
inquiry,  and  possibly  enable  individuals 
to  conceal  their  wrongdoing  or  mislead 
the  course  of  the  investigation  by 
concealing,  destroying  or  fabricating 
evidence  or  documents. 

(5)  From  subsection  (d)  because 
disclosures  from  this  system  could 
interfere  with  the  just  thorough  and 
timely  resolution  of  the  compliant  or 
inquiry,  and  possibly  enable  individuals 
to  conceal  their  wrongdoing  or  mislead 
the  course  of  the  investigation  by 
concealing,  destroying  or  fabricating 
evidence  or  documents.  Disclosures 
could  also  subject  sources  and 
witnesses  to  harassment  or  intimidation 
which  jeopardize  the  safety  and  well- 
being  of  themselves  and  their  families. 

(6)  From  subsection  (e)(1)  because  the 
nature  of  the  investigation  function 
creates  unique  problems  in  prescribing 
specific  parameters  in  a  particular  case 
as  to  what  information  is  relevant  or 
necessary.  Due  to  close  liaison  and 
working  relationships  with  other 
Federal,  state,  local  and  foreign  country 
law  enforcement  agencies,  information 
may  be  received  which  may  relate  to  a 
case  under  the  investigative  jurisdiction 
of  another  government  agency.  It  is 
necessary  to  maintain  this  information 
in  order  to  provide  leads  for  appropriate 
law  enfernement  purposes  and  to 


establish  patterns  of  activity  which  may 
relate  to  the  jurisdiction  of  other 
cooperating  agencies. 

(7)  From  subsection  (e)(4)  (C)  through 
(H)  because  this  system  of  records  Is 
exempt  from  the  access  provisions  of 
subsection  (d). 

(8)  From  subsection  (f)  because  the 
agency's  rules  are  inapplicable  to  those 
portions  of  the  system  that  are  exempt 
and  would  place  the  burden  on  the 
agency  of  either  confirming  or  denying 
the  existence  of  a  record  pertaining  to  a 
requesting  Individual  might  In  Itself 
provide  an  answer  to  that  Individual 
relating  to  an  on-going  investigation. 
The  conduct  of  a  successful 
investigation  leading  to  the  indictment 
of  a  criminal  offender  precludes  the 
applicability  of  established  agency  rules 
relating  to  verification  of  record, 
disclosure  of  the  record  to  that 
individual,  and  record  amendment 
procedures  for  this  record  system. 

§  3 1 2. 1 3    Ownership  ot  OIG  Investigative 
records. 

(a)  Criminal  and  or  civil  Investigative 
reports  shall  not  be  retained  by  DoD 
recipient  organizations.  Such  reports  are 
the  property  of  OIG  and  are  on  loan  to 
the  recipient  organization  for  the 
purpose  for  which  requested  or 
provided.  All  copies  of  such  reports 
shall  be  destroyed  within  180  days  after 
the  completion  of  the  final  action  by  the 
requesting  organization. 

(b)  Investigative  reports  which  require 
longer  periods  of  retention  may  be 
retained  only  with  the  specific  written 
approval  of  OIG. 

S  3 1 2. 1 4    Referral  of  records. 

An  OIG  system  of  records  may 
contain  records  other  DoD  Components 
or  Federal  agencies  originated,  and  who 
may  have  claimed  exemptions  for  them 
under  the  Privacy  Act  of  1974.  When 
any  action  is  initiated  on  a  portion  of 
any  several  records  from  another 
agency  which  may  be  exempt, 
consultation  with  the  originating  agency 
or  component  will  be  affected. 
Documents  located  within  OIG  system 
of  records  coming  under  the  cognizance 
of  another  agency  will  be  referred  to 
that  agency  for  review  and  direct 
response  to  the  requester. 

Dated:  October  11, 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  91-25021  Filed  10-16-91:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 

[CGD  91-051] 

Safety  and  Security  Zon«s 

agency:  Coast  Guard,  DOT. 

ACnON:  Notice  of  temporary  rales 
issued. 

summary:  This  document  gives  notice  of 
temporary  safety  zones,  security  zones, 
and  local  regulations.  Periodically  the 
Coast  Guard  must  issue  safety  zones, 
security  zones,  and  special  local 
regulations  for  limited  periods  of  time  in 
limited  areas.  Safety  zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
vessel  carrying  a  particularly  hazardous 
cargo  is  transiting  a  restricted  or 
congested  area.  Special  local  regulations 
are  issued  to  assure  the  safety  of 
participants  and  spectators  of  regattas 
and  other  marine  events. 
DATES:  The  following  list  includes  safety 
zones,  security  zones,  and  special  local 
regulations  that  were  established 
between  July  1. 1991  and  September  30, 


1991  and  have  since  been  terminated. 
Also  included  are  several  zones 
established  earlier  but  inadvertently 
omitted  from  the  past  published  list. 
ADDRESSES:  TTw  complete  text  of  any 
temporary  regulation  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA-2),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT 
Don  Harris,  Regulatory  Paralegal, 
Marine  Safety  Council  at  (202)  267-1477 
between  the  hours  of  8  a.m.  and  3:30 
p.m.,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The  local 
Captain  of  the  Port  must  be  immediately 
responsive  to  the  safety  needs  of  the 
waters  within  his  jurisdiction;  dierefore, 
he  has  been  delegated  the  authority  to 
issue  these  regulations.  Since  events  and 
emergencies  usually  take  place  without 
advance  notice  or  warning,  timely 
publication  of  notice  in  the  Federal 
Registw  is  oftAi  precluded.  However. 
the  affected  public  is  informed  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  &equently 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  in  the 


zone  to  keep  the  public  informed  of  the 
regulatory  activity.  Because  mariners 
are  notified  by  Coast  Guard  officials  on 
scene  prior  to  enforcement  action. 
Federal  Register  notice  is  not  required  to 
place  the  special  local  regulation, 
security  zone,  or  safety  zone  in  effect. 
However,  the  Coast  Guard,  by  law.  must 
publish  in  the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  publishes  a  periodic  list  of  these 
temporary  local  regulations,  security 
zones,  and  safety  zones.  Permanent 
safety  zones  are  not  included  in  this  list. 
Permanent  zones  are  published  in  their 
entirety  in  the  Federal  Register  just  as 
any  other  rulemaking.  Temporary  zones 
are  also  published  in  their  entirety  if 
sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  Non-major  safety  zones, 
special  local  regulations  and  security 
zones  have  been  exempted  from  review 
under  E.0. 12291  because  of  their 
emergency  nature  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
July  1, 1991  through  September  30. 1991 
unless  otherwise  indicated. 


Docket  No. 


CX3O1-91-060 

0601-91-064 

CGD1-91-089 

CGO1-91-099 

CX3O1-91-t04 

CGO1-91-107 

CG01 -91-108 

CG01-91-110 

CGD1-91-111 

CGDI -91-116 

CX301-91-121 

CGDI -91-122 

CG01-91-124 

CX5D1-91-125 

CGOI -91-126 

CGO1-91-130 

CGD1-91-134 

CG01-91-135 

CGDI -91 -136 

CGD1-91-139 

CGD1-9^-140 

CGD1-91-142 

CGDI -91-143 

CG01-91-144 

CGD1-91-145 

CGDl-91-149 

CGDl-91-150 

CGD5-91-043 

CGD7-91-69 

CGD7-91-70 

CGD7-91-71 

CGD7-91-72 

CG07-91-73 

CG07-91-76 

CGD7-91-7S 

CG07-91-79 

CG07-91-eO 

CGD7-91-«3 

CGD7-91-85 

CG07-91-87 


tMOfion 


lOSVanKul 

Indian  N«ck.  MA . 


Amencan  Whart  Fir«w(xk . 

Rhode  Island  Sound 

Vtnayard  Haven  Harbor 

UpparBay.  Nvaru 

Arthur  K*,  NV  a  NJ 

Upper  Bay.  NY  a  NJ 

Thames  River 


Ouooaet  Pomt.  Rt 

Mortal*  Grand  Prw 

Great  Satt  Pond  ChannaL 

Mount  Hope  Bay.  Rl „ 

Battleship  Cover...„ __ 

Taunton  Rtver.  IMA 

AuSatate  River/taka  Champlain_.. 
Gonvanus  Canal  U«>er  Bay.  NY . 
SheNxme  Bay.  Lake  Champlain„ 
North  Chanrwf.  Jamaica  Bay.  NY.. 
Upper  Bay.  Lower  Hudson  Rivar... 
North  Hariem  River.  Manhaaan...„ 

Coasters  Hartxjr  island 

Provincelown  HatXxjr.  MA.. 
MetvUla  Defense  Fuel  Support  ft.. 
Coasters  Hartxjr  island 


Lower  East  Rwer.  New  York 

Lo«»er  East  River.  New  York 

13th  Annual  Diet  Pepsi  Triattilon.. 

Great  American  Canoe  Race 

Soncoast  Onshore  Grand  PriK 

City  ol  Charlesion.  SC 

City  ol  Charleston,  SC 

Sun  Horxla  Offshore  Challenge.... 
St  John  Rrver,  Pabk)  Creek,  FL., 

City  o(  Augusta,  GA 

CH»  ol  Ba«i«al  Sa ^. 

Cily  ol  Mwni  Beeoli 

Sl  Augustine  Inlet . 


-., 


San  Juon  Harbor,  San  Juan.  P.R.. 
Ponce  De  Leon  Inlet  FL 


Type 


Safety.— 
Safety  _... 
SaMy..-. 

.  Srtely_„ 
Sataiy-. 
Safety ...» 
Safety.-.. 

SaMy 

Sacmity.. 
Sataty— 

.  Special- 
Safety  ..„ 
Safety-... 
Setely..-. 
Safely- 
Satefy- 
Safety  ..- 

Safety 

Safety..- 
Safety.-.. 
Satoty— 
Safety- 
Safety 

Safety 

Safety— 
Security.. 
Securi^.. 
Special-. 
Special-. 
Special-. 
Spaciif-. 
Spadal- 
SpwM- 
SpecW... 
Speciif... 
Special... 
Special. 


Special. 


Special.. 
Special. 


Effective  data 


May  20.  1991. 

July  6. 199t. 
..  Aug.  25.  1991. 

June2S.  1991. 

Julys.  1991. 

Aug.  a.  1991. 

July  9.  1991. 
.  Aug  7.  1991. 

July  12.  1991. 

July  25.  1991. 

Aug.  10.  1991. 

Aug.  3.  19S1. 

Aug.  9.  1991. 

Aug.  10. 1991. 

Aug.  10.  1991. 

S^L  10,  1991. 

Aug.  13.  1991. 

Aug.  14.  1991. 

Sept  1, 1991. 

Aug.  29. 1991. 

Aug.  29.  1991. 

Aug.  29.  1991. 

Septs.  1991. 

Sept  7.  1991. 

Sept  a.  1991. 

Sept  23. 1991. 

Sept  24.  1991. 

Sept  29.  1991. 

July  4. 1991. 

July  7.  1991. 

Jtly4.  1991. 

July  6.  1991. 

July  6. 1991. 

July  11, 1991. 

July  19. 1991. 

July  20.  1991. 

July  27.  1991. 

Sept  29.  1991. 

Aug.  1«,  1991. 

Aug.  25,  1991. 
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Docket  No. 


CGD1 1-91-09 
CGD13-91-04 


Location 


San  Diego  Offshore  Challenge . 
Ralner  Glenn  Brooke  Memorial 


Type 


Effective  date 


Special Aug.  25,  1991. 

Special July  28,  1991. 


Docket  No. 


Boston  91-67 

Boston  9U123 

Charleston  91-54 

Charleston  91-81 

Corpus  Christi  91-03.. 
Corpus  Chnsti  91-04.. 
Corpus  Christi  91 -OS- 
Corpus  Chnsti  91-06.. 
Corpus  Chfisti  91-07.. 

Huntington  91-04 ... 

Jacksonville  91-61 

Jacksonville  91-62. 

Jacksonville  91-63 

Jacksonville  91-64 

Jacksonville  91-65„... 

Jacksonville  91-66 

Jacksonville  91-67. 

Jacksonville  91-75 

Jacksonville  91-77 , 

Jacksonville  91-96...... 

LA/LB  91-20 

1>/LB  91-21 

LA/LB  91-22 

Memphis  91-06 „..„ 

Mobile  91-11 

Mobile  91 -12 


New  Orieant  91-01 

New  Orieant  91-02 

New  Orleans  91-03 

New  Orieant  91-04 

New  Orieant  91-05 

New  Orieant  91-06 

New  Orieant  91-07 

Paducah  91-04 

Paducah  91-05 „ 

Paducah  91-06 

Paducah  91-07 

Paducah  91-08 

Paducah  91-09 

Paducah  91-10 „ 

Paducah  91 -11 

Paducah  91-12 

Pittsburgh  91-03.. 


Puget  Sound  91-04 

Puget  Sound  91-05 

Puget  Sound  91-06 

Puget  Sound  91-07 

Puget  Sound  91 -08 

Puget  Sound  91 -09 

Puget  Sound  91-10 

Puget  Sound  91 -11 

SL  Louis  91-09 ™. 

St.  Louis  91-10 

San  Diego  91-01 ;.. 

Sautt  Ste  Marie 

Tampa  91-58 

Tampa  91-86 

Tampa  91-97 


Western  Alaska  91-01 

Western  Alaska  91-02 


Captain  of  the  Port  Regulations 


Locatkm 


Boston  Inner  Harbor . 

Boston  Harbor 

Cooper  River,  SC 

Cooper  River,  SC 

Corpus  Chhst  Bay 

Corpus  Christi  Channel.. 
Corpus  Christi  Channel.. 


GIWW  Mile  Marker  539.5 

Corpus  Christi  Channel 

Elk  River  Mile  0.6  to  1.6 _. 

St.  Johns  River 

Halifax  River „...„ 

St.  Johns  River .„...„.... 

Amelia  River „ 

Tolomato  River „ 

Atlantic  Ocean 

Indian  River,  Cocoa,  R. „ 

Atlantic  Ocean/St.  Johns ™ 

Atlantic  Ocean/Mayport „ 

St.  Johns  River „. 

Ports  of  LA/LB ,. 

Port  of  Long  Beach 

Ports  of  LA/LB 


Lower  Mississippi  River .... 

Upper  Mot)ile  Bay 

Boggy  Bayou.  Valparaiso . 

Lower  Mississippi _. 

Lower  Mississippi „., 


Oauchita  River . 
Lower  Mississippi . 


Ouachita  River . 
Lower  Mississippi .. 

Ouachita  River 

Ohio  River 

Tennessee  River ... 
Tennessee  River ... 
Cumberland  River.. 
Tennessee  River ... 
Ohio  River „ 


Tennessee  River . 

Ohio  River 

Tennessee  River. 
Ohkj  River . 

Moving  Safety  Zone. 

Moving  Safety  Zone 

Moving  Safety  Zor>e 

Magnuson  Park 

Elliott  Bay,  WA 

Commencement  Bay 

Lake  Union,  WA 


Type 


Bellingham  Bay,  WA 

Upper  Mississippi  River 

Upper  Mississippi  River 

San  Diego  Bay „ 

All  waters  Pine  River „.. 

Crystal  River-Kings  Bay.. 
Crystal  River-Kings  Bay.. 
Mullet  Key  Channel.. 
Sunfish  Well.  Cook  Inlet... 
Marmot  Bay,  Alaska 


Safety... 
Safety... 
Safely... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety.... 
Safely.... 
Safety... 
Safely... 
Safety.... 
Safety... 
Safety... 
Safety.... 
Safety... 
Safety.... 
Safety.... 
Safety.... 
Safely... 
Safety.... 
Safety.... 
Safety.... 
Safety.... 
Safety... 
Safety... 
Safety.... 
Safely.... 
Safety.... 
Safely.... 
Safely... 
Safely... 

Safely 

Safety 

Safely 

Safely 

Safely.... 

Safely 

Safely 

Securily.. 


Effective  date 


July  6,  1991. 
Aug  11.  1991. 
May  29,  1991. 
Juty30,  1991. 
Apr.  13. 1991. 
May  9.  1991. 
May  10.  1991. 
Juty4,  1991. 
July  13,  1991. 
July  26,  1991. 
July  4,  1991. 
July  4,  1991. 
July  4. 1991. 
Juty4.  1991. 
July  4,  1991. 
July  4,  1991. 
July  4, 1991. 
July  16.  1991. 
July  16,  1991. 
Aug  31.  1W1. 
Aug.  2. 1991. 
Sep.  2,  1991. 
Aug.  28.  1991. 
Sep.  5, 1991. 
July  4,  1991. 
July  4. 1991. 
July  4,  1991. 
July  4,  1991. 
July  4,  1991. 
July  4,  1991. 
July  21,  1991. 
July  17. 1991. 
Aug.  10,  1991. 
July  4.  1991. 
July  14. 1991. 
July  29,  1991. 
July  4, 1991. 
July  4. 1991. 
July  20.  1991. 
July  27,  1991. 
July  27,  1991. 
Aug.  26,  1991. 
Julys.  1991. 
June  20,  1991. 
June  20,  1991. 
June  20.  1991. 
June  23.  1991. 
July  4,  1991. 
July  4.  1991. 
July  4,  1991. 
July  4,  1991. 
June  16.  1991. 
July  11,  1991. 
Sep.  28,  1991. 
Sep.  20,  1991. 
Julys,  1991. 
Aug.  30,  1991. 
Sep.  26, 1991. 
July  13.  1991. 
Aug.  20,  1991. 


Dated:  October  10, 1991. 
D.M.  Wrye. 

Lieutenant  Commander,  USCC,  Acting 
Executive  Secretary,  Marine  Safety  Council. 
[FR  Doc.  91-24962  Filed  H>-16-91;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Retention  Period  for  Registered  Mall 

AOENCV:  Postal  Seirice. 
action:  Pinal  rule. 


summary:  The  Postal  Service  is 
adopting  its  proposal  of  June  10, 1991,  to 
amend  its  regulations  to  standai^ize  the 
retention  period  for  undeliverable 
registered,  insured,  certified,  and  return 
receipt  for  merchandise  mail. 

EFFCCnvE  date:  December  15. 1991. 
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FOn  FURTNER  INFOftMATMN  CONTACT: 

Ms-  Mickey  Wood,  (202)  268-5441. 

SUPPLEMENTARY  INFORMATION:  On  )une 
10. 1991.  the  Postal  Service  published  for 
comment  in  the  Federal  Register  (56  FR 
26641]  a  proposed  change  to  section 
15g.323f(l].  Domestic  Mail  Manual 
(DMM).  Interested  persons  were  invited 
to  submit  written  comments  concerning 
the  proposed  change  by  July  10, 1991. 
The  Postal  Service  received  written 
comments  from  one  individual.  The 
commenter  was  in  complete  agreement 
with  the  proposal. 

The  Postal  Service  hereby  adopts  the 
following  amendment  to  part  159  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  to  set  a  standard  15 
day  maximum  retention  period  for 
undelivcrable  registered,  insured, 
certified,  and  return  receipt  for 
merchandise  mail.  See  39  CFR  part 
111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART111-(AME*iOED1 

1.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 

Authoat>^  5  U.S.C  5S2(a):  39  U5.C.  101, 
401.  403.  404.  3001-3011.  3201-3219.  3403-3406, 
3C21.  5001. 

PART  1S9-UNDEUVEflABL£  MAN. 

2.  Delete  159.323f(l).  renumber 
159.323f  (2]  and  (3)  as  (1)  sod  (2) 
respectively,  and  amend  new  159.323f(l) 
to  read  as  follows: 

159.323    Registered.  Certified,  Insured. 
COD  Mail,  and  Return  Receipt  for 
Merchandise. 


f.  Undeliverable  registered,  insured. 
COD,  certified,  and  return  receipt  for 
merchandise  mail  is  retained  for  not  less 
than  3  days. 

(1)  Hold  registered,  insured,  certified, 
and  return  receipt  for  merchandise  mail 
a  maxifflum  of  15  days,  unless  the 
sender  specifies  that  it  be  held  for  fewer 
days. 


A  transmittal  letter  making  these 
changes  in  the  Domestic  Mail  Manual 
will  be  published  and  vrill  be 
transmitted  automatically  to 
subscribers.  Notice  of  issuance  of  the 
transmittal  letter  wiQ  be  published  in 
the  Federal  Re^sler  as  provided  by  39 
CFR  111.3. 


Stanley  F.  Mires. 

Assistant  General  Council,  Legislative 
Division. 

[FTl  Doc.  91-24922  Filed  10-lft-Ol;  8:45  am) 
BMJJNO  CODE  7710-ta-M 


ENVWONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FL-«33;  FRL-3MC-91 

Approval  and  Promulgation  of 
liwylamenftlon  Plana;  Ftortda: 
Approval  of  Revisions  to  th«  Votalile 
Organic  Compound  (VOC)  Ragulatlons 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTiOW;  Final  rule. 

summary:  EPA  is  today  approving 
revisions  to  the  Florida  State 
Implementation  Plan  (SIP).  The  revisions 
were  submitted  to  EPA  in  response  to 
the  May  1988  SIP  call  to  areas  in  Florida 
which  were  not  achieving  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  The  State  of  Florida 
submitted  the  revisions  to  EPA  in  two 
separate  packages  dated  August  16, 

1989.  and  August  27, 1990.  The  revisions 
being  approved  today  correct  all  of  the 
deficiencies  which  were  identified  by 
FJ»A  in  Florida's  VOC  SIP  with  the 
exception  of  the  adoption  of  capture 
efficiency  regulations.  The  revisions 
have  been  adopted  into  the  Florida 
Administrative  Code.  Although  these 
revisions  were  submitted  in  1909  and 

1990,  they  meet  the  RACT  fix-up 
requirement  of  section  182(a)(2)(A)  of 
the  Clean  Air  Act  as  amended  on 
November  15. 199a  Public  Law  l<n-549, 
104  Stat.  2399,  codified  at  42  U.S.C. 
7511a.  Today's  action  approves  all 
submittals  required  under  sectioa 
182(aH2)(A)  with  the  exception  of  the 
capture  efficiency  regulations  (which  the 
State  has  committed  to  submit  by 
October  1. 1991).  arid  the  three  minor 
corrective  items  noted  under 
"Supplementary  Information."  Details 
regarding  each  revision  being  approved 
today  are  discussed  in  the 
Supplementary  Information  section  of 
this  notice. 

EFFECnvE  dates:  This  action  will  be 
effective  December  16, 1991,  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  tite  effective  date  k 
delayed,  timely  notice  %viU  be  published 
in  the  Federal  Regbter. 


ADDRESSES:  Written  comments  should 
be  addressed  to  Carol  Kemker  of  EPA 
Region  IV's  Air  Programs  Branch  (see 
EPA  Region  TV  address  below).  Copies 
of  the  material  submitted  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit 
Library  Systems  Branch. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  2046a 
Region  IV  Air  Programs  Branch. 
Environmental  Protection  Agency.  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 
Air  Resources  Management  Division. 
Florida  Department  of  Environmental 
Regulation,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT 
Carol  Kemker  of  the  EPA  Region  IV  Air 
Programs  Branch  at  404-347-2864  or 
FTS-257-2864  and  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  On  May 

26. 1988,  EPA  notified  the  Governor  of 
Florida  that  areas  of  the  State  had  failed 
to  attain  the  NAAQS  for  ozone.  Since 
the  EPA  approved  attainment  date  of 
December  31, 1987,  had  passed,  the 
Florida  SIP  was  declared  substantially 
inadequate  to  achieve  the  NAAQS  for 
ozone.  EPA  requested  that  Florida 
respond  to  the  SIP  call  in  two  phases. 
The  Phase  I  response  was  due 
approximately  one  year  following 
issuance  of  the  SIP  call  A  Phase  II 
response  would  have  been  due  at  a  date 
specified  following  issuance  of  final 
n'A  policy  program  requirements  for 
ozone  and  CO  nonattainment  areas. 
However,  the  requirements  and 
schedule  for  the  Phase  II  SIP  call  are 
now  provided  in  the  Clean  Air  Act 
Amendments  of  1990.  One  of  the  Phase  I 
requirements  was  die  correction  of  EPA- 
identified  deviations  in  the  volatile 
organic  compound  (VOC)  regulations 
within  the  Florida  SIP. 

On  June  15, 1989,  the  Florida 
Environmental  Regulation  Commission 
approved  the  first  group  of  revisions  to 
the  Florida  VOC  regulations.  The 
remaining  revisions,  with  the  exception 
of  capture  efficiency,  were  approved  by 
the  Florida  Environmental  Regulation 
Commission  oa  August  24. 1990.  The 
Florida  Department  of  Environmental 
Regulation  submitted  the  two  sets  of 
revisions  to  the  Florida  VOC  regulations 
to  EPA  on  August  16, 1989,  and  August 
27, 1990.  Florida  requested  diat  die 
revisions  be  adopted  as  part  of  the 
federally-approved  ^P.  EPA  is  today 
approving  the  following  revisions: 

I.  In  Section  17-2.100  Definitions, 
several  definitions  were  modified.  AH  of 
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the  definitional  changes  arc  consistent 
with  current  Agency  policy.  The  changes 
are  as  followK 

(1)  The  definition  of  "coating"  was 
revised  to  add  the  words  "decorative  of 
functional"  to  describe  the  film  applied 
to  a  surface. 

(2)  The  definition  of  "Potential 
Emissions"  or  "Potential  to  Emit"  was 
modified  to  make  it  clear  that  potential 
is  based  on  enforceable  physical 
operational  limitations. 

(3)  The  definition  of  "Volatile  Organic 
Compound"  [\OC)  has  been  revis^  to 
eliminate  the  use  of  a  vapor  pressure 
cutoff  and  list  all  exempt  VOC 
compounds. 

(4)  The  definition  of  "Vinyl  Coating" 
has  been  revised  to  make  it  clear  that 
emission  reduction  credit  cannot  be 
taken  by  averaging  plastisols  with  other 
vinyl  coating. 

II.  Section  17-2.650{l)(a)  has  been 
modified  to  replace  the  word  "section" 
with  the  word  "subsection." 

IIL  Section  17-2.650(l)(b)  has  been 
renamed  "Permits.  Recordkeeping,  and 
Compliance  Reporting  Requirements" 
and  has  been  renumbered  to 
accommodate  the  changes.  The 
subsections  which  contained 
comphance  dates  which  have  passed 
have  been  ddeted  Subsection  2.a. 
requires  the  source  to  maintain  records 
adequate  to  determine  compliance  using 
either  low  solvent  technology  or  add-on 
control  equipment. 

IV.  Section  17-2.650(l)(c)l  has  been      • 
revised  to  make  it  clear  that 
applicability  is  based  on  the  sum  of 
source  emissions  at  a  facility  subject  to 
the  same  limitation  under  Rule  17- 
2.650(l)(f)  (i.e.,  subject  to  the  same 
CTG). 

V.  Section  17-2.650(l)(d)  has  been 
revised  to  specify  the  treatment  of 
exempt  solvents  in  compliance 
calculations.  Because  the  list  of  exempt 
solvents  is  included  in  the  revised 
definition  of  VOC,  the  list  has  been 
deleted  from  this  section.  The  second  set 
of  revisions  further  refined  the  process 
to  account  for  multiple  solvents  with 
different  volumes  and  densities. 

VI.  Section  17-2.650{e)  Alternate 
Means  of  Compliance  was  deleted  and 
replaced  with  a  section  allowing  24-hour 
averaging.  The  averaging  is  Hmited  to  a 
single  source  point  with  a  single 
emission  limit. 

VU.  SectitHi  17-2.650(f)  has  been 
revised  to  add  a  requirement  that 
equivalency  calculations  be  made  on  a 
solids  applied  basis. 

VUl.  In  Section  17-2.650(f)2.a.,  the 
definition  of  coating  line  could  be 
interpreted  to  require  that  the  line  have 
an  oven.  Therefore,  the  definition  has 
bren  revisetl  to  make  it  clear  that  a  coil 


coating  hne  may  or  may  not  have  an 
oven. 

IX.  Section  17-2.650  |f)3.a.  and  {f>l.a. 
have  been  revised  to  make  it  dear  that 
the  paper  coating  and  the  fabric  and 
vinyl  coating  regulations  also  apply  to 
saturation  operations. 

X.  Section  17-2.650{f)  5.b.,  6.a.,  and 
14.a.(iii)  have  been  revised  to  allow 
transfer  efficiency  (TE)  credit  for  surface 
coating  of  metal  furniture,  large 
appliances,  and  miscellaneous  metal 
parts  and  products,  which  can 
demonstrate  TE  greater  than  the  60% 
baseline.  The  rules  allow  such  credit 
only  if  EPA  and  the  State  approve  a  test 
jnethod  for  determination  of  transfer 
efficiency. 

XI.  Section  17-2.650(f)16.  Graphic  Arts 
Systems  has  been  revised  to  make  it 
clear  that  applicability  determinations 
are  made  based  on  potential  emissions 
prior  to  control. 

XII.  Section  17-2.965  Compliance 
Schedules  for  Reasonably  Available 
Control  Technology  (RACT) 
Requirements  has  been  added  to 
provide  a  schedule  for  sources  to  meet 
any  new  requirements  imposed  by  the 
revisions  to  Section  17-2.650. 

As  a  result  of  a  further  review  of  the 
August  16, 1909,  portion  of  corrections, 
EPA  informed  the  State  that  three  minor 
corrections  should  be  made.  They  are: 

(1)  Adding  a  definition  of  the  term 
"secondary  emissions;" 

(2)  Adding  the  terra  "as  applied"  after 
"VOC/gallon  of  solids"  in  Section  17- 
2.650(l)(fl;  and 

(3)  Correcting  a  typo  in  the  VOC 
definitimi. 

The  State  of  Florida  agreed  in  a  letter 
dated  August  27, 1990,  to  address  these 
areas  when  other  SIP  revisions  are 
made  during  1991. 

On  November  9. 1987,  Winston  A- 
Smith,  EPA  Region  IV  Air  Division 
Director,  sent  Steve  Smallwood.  Chief  of 
the  Florida  DER  Bureau  of  Air  Quality 
Management  a  review  of  adopted 
regulations  which  identified  technical 
problems  and  inconsistencies.  Item  12  of 
this  review  remains  unresolved.  This 
item  reads  as  follows: 

•  State  rules  should  state  the  procedures 
the  relevant  agencie*  would  use  to  measure 
capture  control  device  efficiencies.  For 
example,  the  rules  for  some  types  of  sources 
or  control  lystems  should  require  the  use  of 
temporary  encloiurei,  rather  than  material 
balances,  in  capture  efficiency  tests. 
Provisions  that  require  "well  engineered 
capture  systems"  or  "maximum  reasonable 
capture"  should  be  replaced  with  specific 
control  requirements.  Methods  for 
determining  capture  efTiciency  are  not 
specified.  A  more  basic  problem  is  that  the 
regulations  which  allow  incineration  as  a 
control  option  (e.g.,  metal  furniture,  graphic 
arts,  and  large  appliance  coating)  require 


only  90%  efficiency  across  the  incinerator  and 
do  not  consider  capture  efTidency. 

The  State  of  Florida  agreed  in  a  letter 
dated  August  30. 1990.  to  address  this 
issue  by  December  1991.  In  a  letter 
dated  May  10, 1991,  the  State  of  Florida 
agreed  to  address  this  issue  by  October 
1991,  consistent  with  an  EPA  request  to 
do  so. 

Final  Action 

EPA  is  today  approving  the  revisions 
to  the  Florida  Volatile  Organic 
Compound  air  quality  regulations  listed 
above.  All  of  the  revisions  being 
approved  are  consistent  with  Agency 
policy. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this  action 
will  be  effective  60  days  from  the  date  of 
this  Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  comment 
period. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  222)  from  the 
requirements  of  section  3  of  the 
Executive  Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  16, 1991.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  State 
implementation  plan.  Each  request  for 
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revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  io 
relevant  statutory  and  regulatory 
requirements. 

Since  these  SIP  revisions  meet  the 
requirements  of  the  RACT  fix-up 
provision,  section  182(a)(2)(A),  the 
Agency  has  reviewed  this  request  for 
revision  of  the  federally  approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment.  EPA  is  approving 
these  provisions  pursuant  to  section 
182(a)(2)(A). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone,. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Florida  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  August  23. 1991. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 

Part  52  chapter  L  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  K— Florida 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(72)  to  read  as 
follows: 

§52.520    Idwitiflcatlon  of  plan. 

•  *  *  «  * 

(€)♦** 

(72)  Revisions  to  Chapter  17-2  of  the 
Florida  Administrative  Code  which 
were  submitted  on  August  16. 1989,  and 
August  27. 1990. 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  FAC  17-2.100(41). 
(153)  and  (217);  17-2.510(2)(a) 
introductory  paragraph.  17-2.650(l)(a). 
(l)(b)  title,  (l)(b)2.,  (l)(c)l,  (l)(d).  (l)(e). 
(l)(f)  introductory  paragraph.  (l)(f)2.a., 
(l)(f)3.a..  (1)(f)5.b.,  (l)(f)6.a.(i).  and 
(l)(f)14.a.(iii);  which  became  State 
effective  on  August  30, 1989. 

(B)  Amendments  to  FAC  17-2.100(220); 
17-2.650(l)(b)2.  (l)(d).  (l)(e).  (l)(fH.a.. 
and  (l)(f)16.a.;  17-2.700  TABLE  700-1; 


and  17-2.965,  which  became  State 
effective  on  September  13, 1990. 

(ii)  Other  material — None. 

3.  Section  52.531  is  added  to  read  as 
follows: 

§  52.531    VOC  deficiency  correction. 

(a)  Amendments  to  FAC  17-2.100  (42), 
(153).  and  (217);  17-2.510(2)(a):  17- 
2.650(l)(a).  (l)(c)l.  (l)(d).  (l)(f).  (I){n2.a.. 
17-2.965(l)-(2)(b)l.  and  (3).  are 
approved.  The  State  submitted 
amendments  were  intended  to  correct 
deficiencies  cited  in  a  letter  calling  for 
the  State  to  revise  its  SIP  for  ozone  from 
Greer  C.  Tidwell.  the  EPA  Regional 
Administrator,  to  Governor  Martinez  on 
May  26. 1988.  and  clarified  in  a  letter 
from  Winston  A.  Smith,  EPA  Region  IV 
Air  Division  Director,  to  Steve 
Smallwood,  Chief  of  the  Florida 
Department  of  Environmental 
Regulation  Bureau  of  Air  Quality 
Management. 

(b)  Deficiencies  in  the  following 
aspects  of  the  rule,  however,  have  not 
been  corrected: 

Method  for  determining  capture  efficiency 
are  not  specified.  A  more  basic  problem  is 
that  the  regulations  which  allow  incineration 
as  a  control  option  (e.g.,  metal  furniture, 
graphic  arts,  and  large  appliance  coating) 
require  only  90  percent  efficiency  across  the 
incinerator  and  do  not  consider  capture 
efficiency. 

The  above  deficiency  must  be 
corrected  according  to  the  letters 
mentioned  above,  the  proposed  post- 
1987  ozone  policy  (52  FR  45044),  and 
other  EPA  guidance  relating  to  the 
deficiencies  before  the  SIP  for  ozone  can 
be  fully  approved. 

(FR  Doc.  91-25020  Filed  10-16-91:  8:45  am) 

MLLINQ  COOC  •S80-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Car*  Financing  Administration 

42  CFR  Part  417 

IOCC-022-F] 

Prepaid  Health  Care:  Obsolete 
Provisions 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  rule. 

summary:  This  rule  amends  the 
regulations  on  prepaid  health  care  to 
remove  outdated  content,  convert 
undesignated  center  headings  to 
designated  subpart  headings,  and 
redesignate  specified  sections.  These 
changes  arc  necessary  to— 


•  Make  the  section  numbers  of  the 
redesignated  sections  available  for  rules 
needed  to  implement  recent  changes  in 
law  and  policy; 

•  Preclude  confusion  as  to  the  rules 
that  are  currently  in  effect:  and 

•  Facilitate  reference  to  different 
portions  of  part  417,  through  the  use  of 
the  subpart  titles. 

DATES:  Effective  date:  These  rules  are 
effective  on  November  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Luisa  V.  Iglesias.  (202)  245-0383. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402-9325. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  783-3238  or  by  faxing 
to  (202)  275-6802.  The  cost  for  each  copy 
(in  paper  or  microfiche  form)  is  $1.50.  In 
addition,  you  may  view  and  photocopy 
the  Federal  Register  document  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register.  Ask  the  order  desk 
operator  for  the  location  of  the 
Government  Depository  Library  nearest 
to  you. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  part  417,  which  pertain  to 
health  maintenance  organizations 
(HMOs),  competitive  medical  plans 
(CMPs),  and  health  care  prepayment 
plans  (HCPPs),  are  based  partly  on  the 
Social  Security  Act  (the  Act)  and  partly 
on  the  Public  Health  Service  Act  (the 
PHS  Act).  The  regulations  have  not  been 
revised  to  reflect  certain  changes  in 
those  laws. 

The  rules  in  S§  417.201-417.292 
governed  Medicare/HMO  contracts  that 
were  entered  into  before  the  enactment 
of  section  114  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 
(TEFRA).  Those  regulations  were 
superceded  by  the  rules  implementing 
TEFRA,  set  forth  in  S§  417.400-417.492. 
with  respect  to  new  contracts.  However, 
the  earlier  regulations  continued  to 
apply  to  "pre-TEFRA"  contracts.  There 
are  no  longer  any  pre-TEFRA  contracts 
in  existence,  and,  accordingly. 
5§  417.201-417.292  are  removed. 

Sections  1303. 1304, 1305  and  1305A  of 
the  PHS  Act  sought  to  encourage 
development  of  HMOs  by  providing  for 
grants,  loans,  and  loan  guarantees  for 
planning  and  initial  development,  for 
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initial  costs  of  operation,  and  for 
acquisition  and  construction  of  facilities. 
These  provisions  were  initially 
implemented  by  §§  417.110-417.137. 
Sections  417.170-417.180  were 
developed  later  to  reflect  expanded 
authority  for  construction  loans  under 
section  1305A. 

Sections  1303, 1304.  and  1305A  were 
later  repealed.  Under  section  1305.  loans 
and  loan  guarantees  could  not  be  made 
after  September  30, 1986. 

Many  of  the  loans  and  loan 
guarantees  awarded  before  that  date  are 
still  outstanding  and  must  be 
administered  by  HCFA.  Therefore,  the 
regulations  dealing  with  how  the  loaned 
or  guaranteed  funds  may  be  spent  are 
retained.  However,  in  order  to  free  the 
section  numbers  needed  for  new  rules, 
we  are  redesignating  {{  417.110-417.137 
as  §§  417.910-417.937  under  a  new 
subpart  V — Administration  of 
Outstanding  Loans  and  Loan 
Guarantees. 

In  addition,  since  no  new  loans  can  be 
awarded,  the  rules  dealing  with  new 
loans  §§  417.170-417.180,  are  removed 
as  completely  obsolete. 

Current  subpart  headings  and 
undesignated  centered  headings  are 
removed  to  make  way  for  new  subpart 
headings. 

Waiver  of  Proposed  Rulemaking 

These  rules  make  purely  technical 
changes  that  have  no  budget  or  program 
impact  and  are  urgently  needed  to  free 
section  numbers  for  new  rules  currently 
under  development.  Accordingly,  we 
find  that  notice  and  opportunity  for 
public  comment  are  unnecessary,  and 
that  there  is  good  cause  to  waive 
proposed  rulemaking  procedures. 

Regulatory  Impact  Statement 

Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  regulation  that  is  likely 
to  have  an  annual  impact  of  $100  million 
or  more,  cause  a  major  increase  in  costs 
or  prices,  or  meet  other  thresholds 
specified  in  section  1(b)  of  the  order. 

Regulatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  and  section 
1102(b)  of  the  Social  Security  Act.  we 
prepare  a  regulatory  flexibility  analysis 
for  each  rule,  unless  the  Secretary 
certifies  that  the  particular  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  or 
a  significant  impact  on  the  operation  of 
a  substantial  number  of  small  rural 
hospitals. 


These  are  purely  technical 
amendments  that  do  not  change  policy 
or  have  any  impact  on  the  general 
economy,  on  small  entities,  or  on  the 
operation  of  small  rural  hospitals. 
Accordingly,  we  have  determined  that 
the  requirements  of  Executive  Order 
12291  and  of  the  RFA  do  not  apply,  and 
the  Secretary  certifies  that  this  rule  will 
not  affect  the  operation  of  small  rural 
hospitals. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  subject  to 
review  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedure.  Health  maintenance 
organizations  (HMOs).  Medicare. 

Derivation  Table  for  42  CFR  Part 
417.  Subpart  V 


New  Mctlon 

Old 

section 

417.910..„ 

417  110 

417.911 „.. 

417.912 

417.913 

......— 

417.111 
417.112 
417  113 

417.914 

417.114 

417.915 

417115 

417.916 

417  116 

417.917..„ 

417117 

417.918 ._ 

41 7.919 

417.920 

~ 

417.118 
417.119 
417120 

417.921 

417  121 

417.922 _.  

417.923 

417.924 „...„ 



417.122 
417.123 
417124 

417.925 

417  125 

417.926 

417126 

417.930 

417.130 

417.931 „ 

417.131 

41 7.932 

417.933 > 



417.132 
417.133 

417.934 

417.134 

417.935 

417  135 

417.936 ™ 

417.937 _. 

"• 

417.136 
417137 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follown: 

Authority:  Sees.  1102. 1833(a)  (1)  (A), 
1861(8)  (2)  (H),  1871. 1874.  and  1876  of  the 
Social  Security  Act  (42  U.S.C.  1302. 13951(a) 
(1)  (A).  1395x(8)  (2)  (H).  1395hh,  1395kk.  and 
1395mm);  sec.  114(c)  of  Pub.  L.  97-248  (42 
U.S.C.  1395mm  note);  31  U.S.C.  9701:  and 
sees.  215  and  1301  through  1318  of  the  Public 
Health  Service  Act  (42  U.S.C.  216  and  300e 
through  300e-17),  unless  otherwise  noted. 


2.  In  part  417,  the  following  changes 
are  made: 

Subparts  A.  B,  C,  and  D  [Amafidad] 

a.  The  headings  for  subparts  A.  B,  C. 
and  D  and  all  centered  headings  are 
removed. 

§§  417.110  through  417.137    (Redesignated 
M  9§  417.910  througt)  417.t37). 

b.  Section  417.110  through  417.137  are 
redesignated  as  SS  417.910  through 
417.937. 

§§  417.170  through  417.180  and  417.201 
tttrough  417.293    (Removed]. 

c.  Sections  417.170  through  417.180 
and  417.201  through  417.292  are 
removed. 

Subpart  A— General  Provision* 

d.  Section  417.100  is  redesignated  as 
S  417.1  under  Subpart  A,  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 


$417.1    (Amendedl 

e.  The  introductory  text  of 
redesignated  S  417.1  is  revised  to  read 
"As  used  in  Subparts  B  through  F  of  this 
part,  the  following  terms  have  the 
indicated  meanings:" 

S  417.2   (Added] 

f.  A  new  S  417.2  is  added,  to  read  as 
follows:  S  417.2  basis  and  scope. 

(a)  Subparts  A  through  F  of  this  part 
pertain  to  the  Federal  qualification  of 
HMOs  under  title  XIII  of  the  Public 
Health  Service  (PHS)  Act. 

(b)  Subparts  G  through  R  of  this  part 
set  forth  the  rules  for  Medicare 
contracts  with,  and  payment  to,  HMOs 
and  competitive  medical  plans  (CMPs) 
under  section  1676  of  the  Act. 

(c)  Subpart  U  of  this  part  pertains  to 
Medicare  payment  to  health  care 
prepayment  plans  under  section 
1833(a)(1)(A)  of  the  Act. 

(d)  Subpart  V  of  this  part  applies  to 
the  administration  of  outstanding  loans 
and  loan  guarantees  previously  granted 
under  title  XIII  of  the  PHS  Act. 

Subpart  B— OuaUfied  Haalth 
Maintenance  Organization 
Rsqulrentants 

g.  Sections  417.101  through  417.108  are 
redesignated  as  Subpart  B  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

h.  Subpart  C  is  added  and  reserved. 

Subpart  0— Application  for  Federal 
Qualification 

i.  Sections  417.140  through  417.144  are 
redesignated  as  Subpart  D  and  the 
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subpart  heading  is  added  to  read  as  set 
forth  above. 

Subpart  E— Inclusion  of  Qualified 
Health  Maintenance  Organizations  in 
Empioyee  Health  Benefits  Plans 

j.  Sections  417.150  through  417.159  are 
redesignated  as  Subpart  E  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

Subpart  F— Continued  Regulation  of 
Health  Maintenance  Organizations 

k.  Sections  417.160  through  417.166  are 
redesignated  as  Subpart  F  and  the 
subpart  heading  is  added  to  read  as  set 
fortli  above. 

I.  Subparts  G  through  I  are  added  and 
reserved. 

Subpart  J — Qualifying  Conditions  for 
Medicare  Contracts 

m.  Sections  417.400  through  417.418 
are  redesignated  as  Subpart )  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

§417.401    (Anwndedl 

n.  In  J  417.401,  in  the  introductory 
text,  "and  Subparts  K  through  R  of  this   ' 
part,"  is  added  immediately  before 
"unless". 

Subpart  K— Enrollment,  Entitlement, 
and  Disenrollment  under  Medicare 
Contract 

o.  Sections  414.420  through  417.460  are 
redesignated  as  Subpart  K  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

Sut>part  L— Medicare  Contract 
Requirements 

p.  Sections  417.470  through  417.494  are 
redesignated  as  Subpart  L  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

Subpart  M— Change  of  Ownership  and 
Leasing  of  Facilities:  Effect  on 
Medicare  Contract 

q.  Sections  417.520  through  417.523  are 
redesignated  as  Subpart  M  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

Sut)part  N— Medicare  Payment  to 
HMOs  and  CMPs:  General  Rules 

r.  Sections  417.524  through  417.528  are 
redesignated  as  Subpart  N  and  the 


subpart  heading  is  added  to  read  as  set 
forth  above. 

Subpart  O— Medicare  Payment  Cost 
Basis 

s.  Sections  417.530  through  417.576  are 
redesignated  as  Subpart  O  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

Subpart  P— Medicare  Payment  Risk 
Basis 

t.  Sections  417.580  through  417.598  are 
redesignated  as  Subpart  P  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

Subpart  Q— Beneficiary  Appeals 

u.  Sections  417.600  through  417.638  are 
redesignated  as  Subpart  Q  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

Subpart  R— Medicare  Contract 
Appeals 

v.  Sections  417.640  through  417.694  are 
redesignated  as  Subpart  R  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

w.  Subparts  S  and  T  are  added  and 
reserved. 

Subpart  U— Health  Care  Prepayment 
Plans 

X.  Sections  417.800  through  417.810  are 
redesignated  as  Subpart  U  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

Subpart  V— Administration  of 
Outstanding  Loans  and  Loan 
Guarantees 

y.  Sections  417.910  through  417.937  are 
redesignated  as  Subpart  V  and  the 
subpart  heading  is  added  to  read  as  set 
forth  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance,  and  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance] 
Dated:  September  25. 1991. 

Gail  R.  WUenaky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  September  30. 1991. 

Louis  W.  Sullivan, 

Secretary. 

[FR  Doc.  91-24859  Filed  10-16-91;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6891 
[CO-930-4214-10;  COC-21667] 

Withdrawal  of  National  Forest  System 
Lands  for  Visual  and  Environmental 
Protection  of  a  Travel  Influence  Zone; 
Colorado 

aqency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws 
approximately  3,817  acres  of  National 
Forest  System  lands  from  mining  for  20 
years  to  protect  visual  and 
environmental  values  in  a  designated 
Travel  Influence  Zone.  The  lands  remain 
open  to  such  forms  of  disposition  as 
may  be  law  be  made  of  National  Forest 
System  lands  and  to  mineral  leasing. 
EFFECTIVE  DATE:  October  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius.  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1714. 
it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  ch. 
2],  but  not  from  leasing  under  the 
mineral  leasing  laws,  for  the  protection 
of  the  Highway  550  Travel  Influence 
Zone: 

New  Mexico  Principal  Meridian 

T.  37  N.,  R.  8  W.. 
Sec.  8.  EW.EV4; 
Sec.9,  WVaWV4: 
Sec.  17,  EV4NEy4.  SV2SWV4SWy«, 

NEy4SEy4.  and  NV<iSEy4SEV4; 
Sec.  18.  SEV4SEy4SEy4: 
Sec.  19,  SMiNEy4: 
Sec.  20.  WV4SWy4SWy4  and  WMiE'/4SWy4 

SWy4: 
Sec.  30.  EyiNEy4. 
T.  37  N..  R.  9  W., 
Sec.  1,  lot  7: 
Sec.  2,  SEy4NEy4.  NEy4SEy4.  and  E>4SEy4 

SE^i; 
Sec.  11.  EV^EV^EH; 
Sec.  12,  SWy4NWy4.  WMiSWy4.  SV4NEy4 

SWy..  and  NWy4SEy4: 
Sec.  13.  NWy4SWy4  and  SV4SWy4: 
Sec.  24,  lots  3.  e,  and  E^NWy4: 
Sec.  25.  EMiNEy4SWy4  and  NEy4SEy4 

swy.. 

T.  38  N..  R.  9  W., 
Sec.  1.  lot  8  and  NWy4SWy4; 
Sec:  24  EMiWV4  and  NWy4SWy4; 
Sec.25.SEy4SWy4; 
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Sec.  36,  NEy4NWy4.  WV4WV4.  and 

SEy«swy4. 

T.  39  N..  R.  9  W.. 
Sec.  12.  SHNEy4SWy4.  SEy4NEy4SEy4,  and 

SV4SEV4; 
Sec.  13.  WV4NEy4NfEy4.  NEy4NfWy4NEy4, 

Ev<iNwy4Nwy4NEy4.  Nwy4Nwy4Nwy4 

NEWi,  EV4SEy4NWy4NEy4,  NWy4SEy4 
NWy4NEy4.  and  EWWV4SEy4SEy4; 
Sec.  25,  lots  2.  S,  and  the  east  5  chains  of  lot 

3: 
Sec.  36,  lots  1.  2.  and  3. 
A  metes  and  bounds  parcel  in  Township  39 
North.  Range  8  West,  protracted 
(Protraction  Diagram  No.  27  accepted 
-      November  12, 1964), 
Beginning  at  Comer  No.  1,  identical  with 
Angle  Point  No.  3  of  Tract  37, 
T.  39  N.,  R.  8  W..  from  Comer  No.  1  by  metes 
and  bounds: 
S.  0'14'  E..  60.00  chs.  to  Comer  No.  2; 
East,  17.34  chs.  to  Corner  No.  3; 
Northerly  to  Angle  Point  No.  7  of  Tract  38; 
Northerly  along  the  west  boundary  of  Tract 
38  to  Comer  No.  4.  identical  with  Angle 
Point  4  of  Tract  37  Angle  Point  3  of  Tract 
38; 
S.  88*19'  W..  17.20  chs.  to  Comer  No.  1,  the 
place  of  beginning.  A  metes  and  bounds 
parcel  in  Townships  39  and  40  North, 
Range  8  West,  protracted  (Protraction 
Diagram  No.  27  accepted  November  12. 
1964),  Beginning  at  Comer  No.  1. 
identical  with  Angle  Point  No,  2  of  Tract 
37. 
T.  39  N.,  R.  8  W..  from  Comer  No.  1  by  metes 
and  bounds: 
Easterly.  37.28  chs.  along  the  north 
boundary  of  Tracts  37  and  38  to  Angle 
Point  No.  1  of  Tract  38.  continuing  East, 
13.00  chs.  to  Comer  No.  2; 
North.  8.90  chs.  to  Comer  No.  3; 
East.  60.00  chs.  to  Corner  No.  4; 
North.  70.00  chs.  to  Comer  No.  5; 
East,  20.00  chs.  to  Comer  No.  6; 
North,  40.00  chs.  to  Comer  No.  7; 
West,  20.00  chs.  to  Comer  No.  8; 
N6rth,  20.00  chs.  to  Comer  No.  9; 
West.  40.00  chs.  to  Comer  No.  10; 
South.  10.00  chs.  to  Comer  No.  11; 
West,  10.00  chs.  to  Corner  No,  12; 
South,  10.00  chs.  to  Comer  No.  13; 
West,  10.00  chs.  to  Comer  No.  14; 
South,  20.00  chs.  Comer  No.  15; 
West.  10.00  chs.  to  Comer  No.  18; 
South,  20.00  chs.  to  Comer  No.  17; 
East  10.00  chs.  to  Comer  No.  18; 
North,  20.00  chs.  to  Comer  No.  19; 
East.  40.00  chs.  to  Comer  No.  20; 
South,  40,00  chs.  to  Comer  No.  21; 
West.  20.00  chs.  to  Comer  No.  22; 
North.  10.00  chs.  to  Comer  No.  23; 
West.  10.00  chs.  to  Comer  No.  24; 
South,  10.00  chs.  to  Comer  No.  25; 
West,  30.00  chs.  to  Comer  No.  28; 
South.  20.02  chs.  to  Comer  No.  27; 
N.  89'56'  W..  30.26  chs.  to  Comer  No.  28; 
South,  40.02  chs.  to  Comer  No.  1.  the  place 

of  beginning. 
A  strip  of  land  200  feet  from  centerline  on 
north  side  of  U.S.  Highway  550  and  400  feet 
from  centerline  on  south  side  of  U.S. 
Highway  550  through  the  following  described 
lands: 


T.  40  N..  R.  8  W.,  protracted  (Protraction 
Diagram  No.  27  accepted  November  12. 
1964) 
Sees.  12. 13, 14, 15  and  22; 
Also  a  strip  of  land  200  feet  on  either  side 
of  the  centerline  of  U.S.  Highway  550  crossing 
through  the  following  described  lands: 
T.  40  N.,  R.  8  W.,  protracted  (Protraction 
Diagram  No.  27  accepted  November  12, 
1964), 
Sees.  21,  28  and  29. 

The  areas  described  aggregate  3,817.65 
acres  of  National  Forest  System  lands  in  La 
Plata  and  San  Juan  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3,  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Larid  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  Octobers.  1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior 
[FR  Doc.  91-24987  Filed  10-16-91;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  580.  581  and  583 
[Dock0tNo.91-1] 

Bonding  of  Non-Vessel-Operating 
Common  Carriers 

aqency:  Federal  Maritime  Commission. 
action:  Final  rule. 

summary:  The  Federal  Maritime 
Commission  is  adopting  a  Final  Rule  to 
implement  the  Non- Vessel-Opera  ting 
Common  Carrier  Amendments  of  1990, 
which  govern  the  bonding  of  non-vessel- 
operating  common  carriers  ("NVOCCs") 
in  the  foreign  oceanbome  commerce  of 
the  United  States.  This  Final  Rule  sets 
forth  the  procedures  for  the  filing  of 
bonds  by  NVOCCs,  prescribes  the  form 
and  amount  of  bonds  to  be  filed, 
establishes  procedures  for  the 
designation  of  resident  agents  for 
NVOCCs  not  domiciled  in  the  United 
States,  and  requires  NVOCCs  to  state  in 
their  tariffs  relevant  information 
concerning  their  bonds.  In  addition,  the 
Final  Rule  requires  common  carriers  to 
determine  whether  an  NVOCC  has 
complied  with  its  tariff  and  bonding 
responsibilities  before  transporting 


cargo  for  the  account  of  an  NVOCC,  The 

Commission  will  periodically  provide  a 
list  of  complying  NVOCCs  to  assist 
common  carriers  in  meeting  this 
requirement, 

EFFECTIVE  DATE:  November  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission.  1100  L 
Street.  NW..  suite  12225.  Washington. 
DC  20573.  (202)  523-5740. 

Bryant  L  VanBrakle.  Director.  Bureau  of 
Tariffs,  Certification  and  Licensing. 
1100  L  Street,  NW.,  suite  10220, 
Washington,  DC  20573.  (202)  523-5796. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  15. 1991  the  Federal 
Maritime  Commission  ("Commission"  or 
"FMC")  published  an  Interim  Rule  to 
implement  the  Non- Vessel-Operating 
Common  Carrier  Amendments  of  1990 
("1990  Amendments"!  (56  FR  1493)." 
This  Interim  Rule,  which  also  served  as 
a  Proposed  Rule,  was  originally 
scheduled  to  go  into  effect  on  February 
14. 1991.  However,  in  response  to 
numerous  comments,  the  Commission, 
pursuant  to  section  16  of  the  Shipping 
Act  of  1984  ("1984  Act"),  46  U.S.C.  app. 
1715,  granted  a  60-day  temporary 
exemption  from  all  the  requirements  of 
the  1990  Amendments  and  deferred  the 
effective  date  of  the  Interim  Rule  from 
February  14. 1991  to  April  15, 1991. 
Subsequently,  on  April  3, 1991,  the 
Commission  published  a  clarification  of 
the  Interim  Rule  and  stayed  one 
provision  of  the  Rule  (S  560.5(d)(25J(i)) 
until  a  final  rule  was  issued 
("Clarification  Order"). 

The  1990  Amendments  modify 
provisions  of  the  1984  Act  by 
establishing  certain  requirements 
applicable  to  the  activities  of  NVOCCs 
in  the  oceanbome  foreign  commerce  of 
the  United  States.  New  section  23  of  the 
1984  Act  requires  NVOCCs  to  obtain  a 
bond  to  ensure  their  financial 
responsibility  for  damages,  reparations 
or  penalties;  requires  designation  of  a 
resident  agent  if  the  NVOCC  is 
domiciled  abroad;  and  permits 
suspension  or  cancellation  of  NVOCC 
tariffs  for  failure  to  maintain  a  bond  or 
designate  a  resident  agent.  New  section 
10(b)(14)  of  the  1984  Act  makes  it  a 
prohibited  act  for  a  common  carrier 
knowingly  and  willfully  to  accept  cargo 
from  or  transport  cargo  for  the  account 
of  an  unbonded  or  untari^ed  NVOCC. 
New  section  10(b)(15)  of  the  1984  Act 
makes  it  a  prohibited  act  for  an  ocean 
common  carrier  knowingly  and  willfully 


'  Section  710  of  Pub.  L  No.  101-S86. 
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to  enter  into  a  service  contract  with  an 
unbonded  or  untariffed  NVOCC 

The  interim/Proposed  Rule  adds  a 
new  part  583  to  title  46  of  the  Code  of 
Federal  Regulations,  and  amends  two 
existing  parts — 580  and  581.  New  part 
583  establishes  various  requirements 
applicable  solely  to  N\'OCCs.  It  requires 
that  all  NVOCCs  operating  in  the 
foreign  commerce  of  the  United  States. 
except  those  engaged  exclusively  in 
transporting  used  military  household 
goods  and  personal  effects,  obtain  a 
surety  bond  of  $50,000.  In  addition, 
NVOCCs  not  domiciled  in  the  United 
States  must  designate  a  resident  agent 
for  service  of  process.  If  that  resident 
agent  cannot  be  served,  the  Interim/ 
Proposed  Rule  provides  alternative 
serxice  on  the  Secretary  of  the  FMC 
The  Rule  further  provides  procedures  for 
the  suspension  or  cancellation  of  an 
NVOCCs  tariR  for  failure  to  maintain  a 
bond  or  resident  agent.  Appendix  A  to 
part  583  contains  Form  FMC-48,  the  new 
bond  form  fur  NVOCCs. 

Part  580  of  the  Commissions  rules 
covers  the  publishing  and  filing  of  tariffs 
by  common  carriers  in  the  foreign 
commerce  of  the  United  States.  The 
Interim/Proposed  Rule  amendments  to 
this  part  apply  to  both  NVOCCs  and 
common  carriers.  NV'OCCa  are  required 
to  state  in  their  tariffs  that  they  have 
filed  a  bond  with  the  Commission,  and 
to  identify  the  bond  number  and  the 
surety  issuing  the  bond.  NVOCCs  not 
domiciled  in  the  United  States  must  also 
state  the  name  and  address  of  their 
resident  agent.  Common  carriers  are 
required  to  ascertain  the  identity  and 
status  of  a  shipper  tendering  cargo  and 
to  state  same  on  their  bills  of  lading  or 
other  records  of  carriage.*  If  a  shipper  is 
identifled  as  an  NVOCC  a  common 
carrier  must  obtain  documentation 
indicating  that  the  NVOCC  has 
complied  with  its  tariff  and  bonding 
requirements.  The  documentation  to 
satisfy  this  requirement  is  left  to  the 
discretion  of  the  carrier,  although  a  copy 
of  an  NVOCCs  tariff  rule  24  is  one 
acceptable  means. 

Part  581  contains  the  FMC  rules 
relating  to  service  contracts.  The 
Interim/Proposed  Rule  amendments 
prohibit  an  ocean  common  carrier  or 
conference  from  entering  into  a  service 
contract  with  an  NVOCC  unless  that 
NVOCC  is  tariffed  and  bonded.  Further, 
it  requires  a  shipper  party  to  a  service 
contract  to  certify  its  status  and.  if  it  is 
an  NVOCC  to  provide  proof  of 
compliance  with  the  tariff  and  bond 
provisions.  Again,  a  copy  of  the 


NVOCCs  tariff  rule  24  is  deemed 
acceptable. 

11.  Conunents  and  Discussion 

The  Commission  has  received  65 
comments  on  the  Interim/Proposed 
Rule.  Hie  commenters,  which  are  listed 
in  Attadiment  A,  raise  concerns  with 
almost  all  provisions  of  the  Rule.  Rather 
than  address  each  comment  separately, 
we  will  instead  discuss  certain  general 
areas  of  concern,  mentioning  specific 
commenters  only  where  appropriate. 
Any  comment  not  specifically  addressed 
has  nevertheless  been  considered  and 
deemed  to  be  irrelevant,  inconsequential 
or  otherwise  without  merit. 

A.  Alleged  Effects  of  1990  Amendments 
on  Shippers'  Associations 

Streamline  urges  the  Commission  to 
adopt  a  new  interpretation  and 
statement  of  policy  concerning  the 
effects  of  the  1990  Amendments  on 
shippers'  associations.  This  proposed 
interpretation  would  state  that:  (1) 
Shippers'  associations  are  not  common 
carriers  as  defined  by  section  3(6)  of  the 
19B4  Act  and  can  use  tariff  rates  and 
enter  into  service  contracts;  and  (2) 
shippers'  associations  are  not  required 
to  file  tariffs  with  the  Commission  and 
are  not  subject  to  the  bonding  or 
resident  agent  requirements  of  the  1990 
Amendments.  Streamline  contends  that 
such  a  policy  statement  is  needed  to 
address  concerns  raised  by  overseas 
ofTices  of  some  steamship  companies 
and  merely  clarifies  the  new  law  and 
codifies  prior  statements  of  the 
Commission. 

Streamline  further  suggests  that  the 
final  rule  contain  language  reflecting  the 
Commission's  Clarification  Order.  This 
would  include  a  statement  that  shippers' 
associations  need  only  disclose  their 
NVOCC  members  when  executing  a 
certification  for  a  service  contract,  and 
that  NVOCC  members  that  }oin  a 
shippers'  association  after  a  service 
contract  is  executed  can  ship  under  the 
contract  but  must  certify  their  status  at 
the  time  of  the  first  shipment.' 
Streamline  would  also  clarify  in  the  rule 
that  the  periodic  resubmission  of  an 
NVOCCs  legal  status  be  every  six 
months.  In  addition.  Streamline  would 
amend  proposed  section  583.3(a)  to 
reflect  that  only  common  carriers  are 
subject  to  the  statute's  prohibition 
against  accepting  cargo  from  NVOCCs 
not  in  compHance  with  the  1990 
Amendments. 

We  are  not  adopting  the  statement  of 
policy  advanced  by  Streamline.  The 


*  This  latter  provision  tva«  stayed  by  th« 
CommiMion  in  itt  Clarif  cation  Order. 


*  LEP.  an  NVOCC  atto  raised  concern*  atMut 
whether  all  members  of  a  shippers*  associatfon  must 
be  revealed  to  an  ocean  carrier. 


alleged  basis  for  the  statement,  concerns 
of  some  overseas  offices  of  ocean 
carriers,  is  not  convincing.  Moreover,  a 
statement  that  a  shippers'  association  is 
not  an  NVOCC  merely  begs  the 
question.  As  the  Conunission  has 
pointed  out  previously  in  this 
proceeding,  it  is  not  what  an  entity  calls 
itself  that  determines  whether  it  is  or  is 
not  an  NVOCC,  but  rather  the  way  it 
conducts  its  activities.  In  this  regard,  we 
note  that  the  Commission  does  not 
certify  or  otherwise  pass,  in  advance,  on 
the  bona  fides  of  a  shippers'  association. 

Several  of  Steamline's  proposed 
clarifications  are  rendered  moot  by  our 
treatment  of  other  sections  of  the 
Proposed  Rule.  However,  consistent 
with  one  of  Streamline's  other 
suggestions,  we  have  modified  (  581.11 
by  adding  a  new  paragraph  (c).  This 
provides  that  an  NVOCC  joining  a 
shippers'  association  during  the  term  of 
a  service  contract  and  entitled  to  receive 
service  under  the  contract  must  first 
provide  an  ocean  common  carrier  or 
conference  with  proof  that  it  is  tariffed 
and  bonded. 

B.  Challenges  by  Foreign  Forwarders/ 
NVOCCs  to  Tariff  Filing  and  Bonding 
Requirements 

Generally  identical  comments 
received  from  a  large  number  of  foreign- 
based  forwarders,  assert  that  filing 
tariffs  and  obtaining  a  bond  will  be  very 
costly  for  them  and  that  these  costs 
ultimately  will  be  passed  on  to  their 
shipper  customers.  They  also  contend 
that  the  1990  Amendments  are  unclear 
as  to  who  is  covered.  These  commenters 
further  allege  that  using  carriers  as  an 
enforcement  arm  may  damage  the 
relationship  between  carrier  and 
forwarder.  Lastly,  these  forwarders 
threaten  to  divert  their  cargoes  through 
Canadian  ports  if  the  1990  Amendments 
are  npt  repealed. 

Whatever  the  merits  of  the 
commenters'  objections  to  tariff  filing 
and  bonding,  the  Commission  cannot 
amend  or  repeal  the  requirements  of  the 
1990  Amendments.  Threats  to  divert 
cargoes  through  Canada  do  not  alter  this 
fact.  Moreover,  as  indicated  below  we 
do  not  believe  that  the  coverage  under 
these  Amendments  is  in  any  way  vague 
or  unclear.  The  1984  Act  contains  a 
deHnition  of  both  "common  carrier"  and 
"NVOCC."  The  Commission  has  further 
indicated  in  this  proceeding  the  kinds  of 
activities  an  NVOCC  conducts.  Anyone 
operating  as  an  NVOCC  should  be  able 
to  determine  its  status  with  a  reasonable 
degree  of  certainty.* 


*  See  also,  our  discussion  infra  at  pp.  16-18. 


Federal  Register  /  Vol.  56,  No.  201  /  Thursday.  October  17.  1991  /  Rules  and  Regulations       51989 


C.  Suggested  Exemption  From  NVOCC 
Tariff  Filing  Requirements 

DOT  urges  the  Commission  to  proceed 
to  exempt  NVOCCs  from  any  tariff  filing 
requirement  as  soon  as  practicable. 
DOT  alleges  that  tariff  systems  are 
costly  to  initiate  and  maintain  and  that 
tariff  filing  can  impede  competition. 
Effective  regulation  by  the  FMC 
allegedly  will  not  be  impaired  because 
ocean  common  carriers  will  still  have  to 
file  their  tariffs  and  shippers  will 
therefore  be  able  to  determine  whether 
NVOCC  rates  are  toe  high.  DOT  also 
claims  that  tariff  filing  affects  small 
NVOCCs  more  heavily  and  that  such 
firms  make  up  a  large  proportion  of  the 
NVOCC  community.  It  suggests  that 
NVOCC  tariff  filing  may  impair  U.S. 
commerce  by  forcing  shippers  to  use 
less  efficient  routes  [e.g.,  Canada  or 
Mexico)  or  boycott  complying  NVOCCs. 

Several  NVOCCs  have  also  suggested 
that  the  Commission  exempt  NVOCCs 
from  tariff  filing.*  Another  NVOCC. 
Distribution  Services.  Ltd.,  suggests  that 
the  Commission  vigorously  enforce  the 
tariff  filing  requirement  or  alternatively 
omit  tariff  filing  for  all  common 
carriers." 

The  proposed  exemption  of  NVOCCs 
from  tariff  filing  is  beyond  the  scope  of 
this  rulemaking.  Moreover,  the  proper 
method  of  seeking  the  relief  requested 
by  DOT  would  be  a  petition  for 
exemption  pursuant  to  section  18  of  the 
1984  Act.  46  U.S.C.  app.  1715.  and  not 
proposed  as  a  comment  in  a  rulemaking 
proceeding.  Section  16  expressly 
provides  that  "(n)o  order  or  rule  of 
exemption  *  *  *  may  be  issued  unless 
opportunity  for  hearing  has  been 
afforded  interested  persons  and 
departments  and  agencies  of  the  United 
States."  It  is  important  to  note  that  an 
exemption  can  only  be  granted  if  the 
Commission  affirmatively  finds  "•  *  * 
that  the  exemption  will  not  substantially 
impair  effective  regulation  by  the 
Commission,  be  unjustly  discriminatory, 
result  in  a  substantial  reduction  in 
competition,  or  be  detrimental  to 
commerce." 

The  Commission  has  since  received  a 
Petition  for  Exemption  from  the  NVOCC 
Tariff  Filing  Requirements  Under  the 
Shipping  Act  of  1984  submitted  by  the 
International  Federation  of  Freight 
Forwarders  Associations  and  several 
individual  NVOCCs.  The  Commission 
has  determined  to  publish  Notice  of  this 


*  Orion  Marine  Corporation.  LEP,  Medallion 
Shipping  Lines,  and  West  Forwarding  Services,  Inc. 

•  Nine  letters  were  received  by  the  Commission 
after  the  comment  period  had  expired.  Eight 
supported  DOT'S  position  and  one  opposed  it  These 
letters  have  been  placed  in  the  correspondence  file 
of  this  docket. 


petition  in  the  Federal  Register  and  will 
solicit  comment  thereon. 

D.  Exemption  for  NVOCCs  of  Used 
Military  Household  Goods 

Section  583.3(c)  of  the  Interim/ 
Proposed  Rule  exempts  any  person 
which  exclusively  transports  used 
military  household  goods  and  personal 
effects  from  the  bonding  requirement  of 
the  1990  Amendments.  As  the 
Commission  noted  in  its  Clarification 
Order.  Congress  intended  that  such 
NVOCCs  be  exempted  from  the 
requirements  of  the  1990  Amendments. 
See  H.R.  Rep.  No.  785. 101st  Cong.,  2d 
Sess.  4  (1990).  The  Commission  further 
stated,  however,  that  anyone  believing 
that  a  reexamination  of  the  exemption 
was  warranted  could  submit  comments 
during  the  course  of  this  proceeding. 
Clarification  Order  at  23.  24. 

TAAFLO.  an  organization  of  U.S.-flag 
vessel  operators,  fully  supports  a 
continued  exemption.  It  states  that  the 
Commission  has  properly  implemented 
Congress'  intent.  On  the  other  hand. 
ACT,  an  agent  for  household  goods 
forwarders,  suggests  that  all  NVOCCs 
should  be  subject  to  the  same 
requirements.  It  alludes  to  certain 
problems  with  a  DOD  shipping  program 
caused  by  the  financial  failure  of  several 
unscrupulous  and  insolvent  forwarders. 
ACT  appears  to  be  particularly 
concerned  about  the  effect  of  such 
failures  on  the  agents  for  household 
goods  forwarders,  many  of  whom  have 
been  damaged  by  the  demise  of  primary 
forwarders.  ACT  also  believes  that 
regulation  of  all  household  goods 
forwarders  by  the  FMC  would  remove 
the  Military  Traffic  Management 
Command  ("MTMC")  from  a  conflict  of 
interest  position. 

DOD  states  that  MTMC  is  its  agent  for 
personal  property  movements.  It  advises 
that  MTMC's  International  Through 
Government  Bill  of  Lading  Program 
requires  household  goods  forwarders/ 
NVOCCs  to  submit  performance  bonds, 
in  favor  of  DOD,  in  the  amount  of  either 
$100,000  or  2.5  percent  of  the  carrier's 
prior  year's  revenue  from  DOD 
shipments.  DOD  points  out.  however, 
that  this  performance  bond  is  only 
intended  to  protect  its  interests  and 
does  not  cover  agents  of  the  forwarder/ 
NVOCC  or  any  other  underlying  parties 
with  whom  the  forwarder/NVOCC  may 
have  contracted  to  provide  services.  It 
states  that  riecently.  MTMC-approved 
forwarders/NVOCCs  failed  to  deliver 
thousands  of  shipments  leaving  the 
agents  for  these  forwarders/NVOCCs 
unprotected  against  loss. 

DOD,  therefore,  suggests  several 
changes  to  the  Proposed  Rule.  First  it 
urges  that  the  phrase  "used  military 


household  goods  and  personal  effects" 
in  S  583.3(c)  be  changed  fo  read  "used 
household  goods  and  personal  effects 
for  the  account  of  the  Department  of 
Defense."  It  believes  that  use  of  the  term 
"military"  could  be  interpreted  as 
limiting  the  scope  of  the  provision  to 
only  shipments  for  military  members  of 
the  Army.  Navy.  Air  Force,  and  Marine 
Corps.  DOD  explains  that  MTMC.  on 
behalf  of  the  uniformed  services,  also 
ships  household  goods  and  personal 
effects  for  DOD  civilians  employed 
overseas  and  that  these  shipments  are 
presently  covered  by  the  MTMC 
performance  bond. 

DOD  also  requests  that  the 
Commission  clarify  in  any  final  rule  that 
DOD  would  not  be  prohibited  from 
requiring  bonds  from  persons  who 
exclusively  transport  used  household 
goods  and  personal  effects  for  the 
account  of  DOD.  DOD  believes  that  the 
current  wording  of  S  583.3(c)  could  lead 
to  the  interpretation  that  DOD  itself 
cannot  require  performance  bonds.  DOD 
states  that  Congress  expected  that  it 
would  continue  to  require  NVOCC 
bonding  for  the  NVOCCs  carrying  its 
household  goods  shipments.  Lastly, 
DOD  urges  that  the  FMC  seek  legislative 
relief  so  that  agents  and  others 
providing  services  on  behalf  of  MTMC- 
approved  NVOCCs  are  protected  by  an 
FMC-required  bond. 

DOD's  two  suggested  amendments  to 
the  Proposed  Rule  have  merit  and  will 
be  accommodated  in  the  Final  Rule. 
Section  583.3(c)  has  been  amended  so 
that  household  goods  and  personal 
effects  of  civilian  DOD  employees  are 
clearly  included  within  the  exemption. 
This  section  has  been  further  amended 
to  specifically  state  that  DOD  can 
continue  to  require  a  bond  for  its 
shipments.  DOD's  other  suggestion,  that 
the  law  be  amended  to  include  agents  of 
MTMC  approved  NVOCCs  within  the 
scope  of  the  1990  Amendments'  bonding 
requirement  may  have  merit.  However, 
any  such  action  is  outside  the  scope  of 
this  rulemaking  proceeding  and, 
moreover,  may  be  more  appropriately 
advanced  by  others  more  directly 
affected  by  the  perceived  problem. 

E.  Tariff  Rule  No.  25 

Section  580.5(d)(25)  of  the  Interim/ 
Proposed  Rule  contains  certain 
provisions  concerning  a  common 
carrier's  acceptance  of  cargo  from  an 
NVOCC  including  a  requirement  that 
such  carriers  publish  a  rule  (Rule  No.  25) 
in  their  tariffs  concerning  this  subject. 
Two  commenters  have  raised  concerns 
with  this  requirement. 

BCL  et  al.  contend  that  S  580.5(d)(25) 
does  not  state  what  must  be  contained 
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in  th«  new  Rule  No.  2S  carriers  would  be 
required  to  include  in  their  tariffs.  They 
point  out  that  atl  the  preceding 
paragraphs  in  this  section  specifkaity 
indicate  what  the  corresponding  tariff 
rule  must  contain.*  NEC  also  contends 
that  it  is  unclear  whether  VOCCs  must 
pubhsh  a  tariff  rule  and.  if  so.  what  its 
contents  must  be.  NEC  believes  that 
there  is  no  valid  regulatory  purpose  to 
be  served  by  such  a  requirement,  nor  is 
it  necessitated  by  the  1990  Amendments. 
NEC  notes  that  the  F\tC"8  Clarification 
Order  stated  that  VOCCs  are  free  to 
accept  other  means  to  satisfy 
themselves  that  a  known  NVOCC  is  in 
compliance  with  the  statutory 
requirements.  NEC  questions  what  a 
tariff  rule  would  state  under  such 
circumstances. 

NEC  argues  that  the  purpose  of  tariffs 
is  to  describe  the  services  offered  and 
the  rates  and  charges  applicable  to 
those  services.  It  does  not  believe  that 
tariffs  should  recite  provisions  of  the 
Shipping  Act  or  Commission  rules,  or 
describe  services  not  offered.  Lastly. 
NEC  contends  that  there  is  no  need  for 
an  NVOCC  tariff  rule  because  of  the 
new  prohibited  acts  added  as  a  result  of 
the  1990  Amendments.  If  the 
Commission  rejects  NEC's  position.  NEC 
proposes  an  optional  tariff  rule. 

f^rt  of  the  confusion  surrounding 
S  580.3(dl(25)  may  be  due  to  a 
combination  of  its  subject  matter  and  its 
placement.  Proposed  paragraph  (d](25] 
did  impose  several  substantive 
requirements  on  common  carriers.  As 
discussed  below,  the  requirements  that 
remain  have  been  moved  to  part  583, 
which  now  contains  all  general  rules 
pertaining  to  the  1990  Amendments. 
However,  we  believe  that  a  carrier  tariff 
Pile  devoted  to  acceptance  of  NVOCC 
cargo  may  still  be  warranted. 
Specifically,  if  a  common  carrier  is  going 
to  adopt  a  procedure  for  ascertaining 
NVOCC  compliance  other  than  the  two 
speciHed  in  new  {$  583.7(b)  (1)  or  (2). 
then  that  procedure  must  be  set  forth  in 
the  carrier's  rule  25. 

F.  Co-loading  by  NVOCCs 

In  our  Clarification  Order,  we 
addressed  the  issue  of  co-loading  by 
NVOCCs  as  follows: 

In  a  legitimate  co-loading  aituatioa 
otherwise  governed  by  the  Commission's 
tariff  rules.  46  CFR  580.5(c)(14).  the  only 


'  Sectioii  S80.5(d)  provide*: 

SpeclfiG  Urifl  rule*  shall  b«  published  to  govern 
met)  of  the  following  tubiecti  and  thall  be 
desli^nsted  in  all  tariib  bjf  Itie  number*  and 
h<>adings  tpecificd  below,  bi  the  event  that  • 
speciHed  rule  does  not  apply  to  the  service  offered, 
the  rule  number  and  heading  shall  be  published 
with  ■  ttatemenl  that  the  mle  ia  not  applicable.  For 
example:  Rule  Na  1&  Opan  Ratea.  Not  Appl>r,able. 
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Status  that  must  be  declared  to  the  ocean 
common  carrier  and  the  only  compliance  that 
must  be  verified  is  that  of  the  master  co- 
loader  who  appears  n  "shipper"  on  the 
ocean  carrier'*  bill  of  lading.  Ocean  carriers 
would  not  need  to  verify  compliance  of  other 
NVOCCs  whose  cargo  may  be  included  in  the 
master  co-loader's  shipment.  However,  the 
master  co-loader,  as  a  common  carrier,  would 
have  its  own  obligation  to  verify  the 
compliance  of  sulwrdinate  co-loading 
NVOCCs  who  tender  their  own  cargo 
pursuant  to  the  master's  tariff.  See 
\  580.5<d)(25)  of  die  Interim  Rule. 

Clarification  Order  at  21.  NCBFAA 
generally  agrees  with  this  discussion. 
However,  it  suggests  that,  to  the  extent 
VOCCs  are  relieved  from  any  shipper 
identification  responsibilities.  NVOCCs 
serving  as  master  co-loaders  should  be 
accorded  identical  treatment.  NCBFAA 
contends  that  master  co-loading 
NVOCCs  should  have  the  same 
verification  responsibilities  as  do 
VOCCs. 

Streamline,  on  the  other  hand, 
believes  that  the  Commission  should 
require  "self-certification"  to  VOCCs 
from  all  N'VOCCs  participating  in  a  co- 
loaded  shipment.  Streamline  contends 
that  the  Commission's  Clarification 
Order  has  created  a  major  loophole  in 
the  new  law.  Streamline  posits  the 
scenario  of  one  NVOCC  complying  with 
the  law  and  several  other  non- 
complying  NVOCCs  co-loading  through 
its  facilities.  Under  such  an 
arrangement,  any  judgment  against  the 
one  complying  NVOCC  allegedly  could 
easily  exceed  the  $50,000  t>ond. 
Streamline  recommends,  therefore,  that 
with  respect  to  service  contracts,  at  the 
time  of  signing,  an  NVOCC  shipper 
should  identify  and  provide 
certifications  for  all  other  NVOCCs  with 
whom  it  has  co-loading  agreements.  In 
addition.  Streamline  suggests  that  for 
both  tariff  and  service  contract 
movements,  NVOCCs  should  be 
required  to  state  whether  a  shipment  is 
co-loaded  with  other  NVOCCs  and.  if 
so.  to  provide  compliance  certifications 
with  respect  to  those  other  NVOCCs. 

NCBFAA's  concerns  are  unwarranted. 
The  fact  is  that  NVOCCs  and  VOCCa 
are  presently  treated  equally  under 
9  580.5(d](25).  This  is  because  this 
paragraph  relates  to  "common  carriers" 
and  not  solely  vessel  operating  common 
carriers.  This  continues  to  be  the  case 
with  new  }  563.7;  it  also  applies  to  all 
common  carriers.  As  a  common  carrier, 
therefore,  an  NVOCC  will  have  to 
comply  with  all  the  requirements 
appUcable  to  common  carriers  that  are 
adopted  in  the  Final  Rule. 

We  see  no  compelhng  reason  to 
expand  the  carrier  certification 
requirement  beyond  a  master  co-loader 


to  its  subordinate  NVOCCs.  If  the 
hypothetical  scenario  presented  by 
Streamline  becomes  a  reality  and 
frustrates  the  intent  of  the  1990 
Amendments,  we  will  address  it  at  that 
time.  However,  we  would  like  to 
reemphasize  that  our  co-loading  rules 
apply  only  to  "the  combining  of  cargo" 
by  two  or  more  NVOCCs.  in  a  single 
shipment.*  Moreover,  these  rules  do  not 
in  any  way  give  one  NVOCC  a  license 
to  use  another  NVOCC's  service 
contract  for  its  shipments.  See 
California  Shipping  Line  Inc.  v. 
Yangming  Marine  Transport  Corp.,  25 
S.R  JL 1213  (1990). 

G.  Definition  of  NVOCC 

Many  of  the  European  N'VOCCs  filing 
similar  comments  contend  that  the 
concept  of  an  NVOCC  is  foreign  to  them 
and  that  the  statutory  and  regulatory 
definitions  of  NVOCC  do  not  provide 
them  sufficient  guidance.  TWRA 
likewise  claims  that  the  statutory 
definition  of  NVOCC  is  vague  and 
difficult  to  apply.  DOT  has  also 
requested  that  the  Commission  clarify 
more  precisely  the  functions  or  services 
that  distinguish  NVOCCs  from  other 
intermediaries.  DOT  expresses  concern 
about  the  examples  of  NVOCC  activity 
contained  in  the  Supplementary 
Information  to  the  Interim/Proposed 
Rule,  contending  that  many  of  these 
functions  can  also  be  performed  by  non- 
NVOCCs.  and  thus  their  value  is  diluted. 

lANVOCC.  on  the  other  hand,  submits 
that  the  1990  Amendments  are  clear  as 
to  which  companies  are  affected  and 
that  a  "working  definition"  of  "NVOCC" 
is  not  needed.  lANVOCC  states  that,  at 
least  since  1952,  the  Commission  has 
clearly  indicated  what  an  NVOCC  does, 
citing  Bernhard  Ulmann  Co.  v.  Porto 
Rican  Express  Co..  3  F.M.B.  771  (1952). 
and  Common  Carriers  by  Water.  6 
¥M.C.  245  (1961).  It  explains  that 
NVOCCs  provide  transportation  for  hire 
by  water  and  assume  responsibility  or 
have  liability  imposed  by  law  for  the 
safe  transportation  of  cargo  shipments. 

The  North  Europe  Conferences 
suggest  that  there  is  a  readily  available 
litmus  test  by  which  to  determine 
whether  someone  is  acting  as  an 
NVOCC: 

A  person  purchasing  transportation  service 
from  a  VOCC  and  offering  such  service  for 
resale  to  other  persons  is  an  NVOCC. 

NEC  claims  that  its  test  covers  VOCC 
services  und(?r  tariffs,  service  contracts, 
and  excepted  commodities.  NEC  states 
that  the  test  covers  resale  by  NVOCCs 
to  other  NVOCCs.  shippers* 


>  See  46  CFR  SaO.S(cH14). 
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associations,  other  middlemen  and 
shippers.  NEC  contends  that  its  test  can 
be  easily  understood  by  any  business 
person  in  the  world. 

The  Commission  has  already,  within 
the  context  of  this  proceeding,  given  the 
shipping  public  more  than  adequate 
guidance  as  to  what  constitutes  an 
NVOCC.  In  the  Supplementary 
Information  to  the  Interim  Rule,  we 
advised  that: 

As  common  carriers,  NVOCCs  hold 
themselves  out  to  the  public  to  provide 
transportation  by  water  l>etween  the  United 
States  and  foreign  countries,  utilizing  vessels 
operating  on  the  high  seas.  NVOCCs 
normally  enter  into  a^reightment  agreements 
with  their  underlying  shippers,  issue  bills  of 
lading  or  equivalent  documents,  and  assume 
full  responsibility  for  the  shipments  they 
handle,  from  point  of  origin  to  point  of 
destination. 

We  additionally  stated  that  an 
intermediary's  conduct,  and  not  what  it 
labels  itself,  will  be  determinative  of  its 
status.  Subsequently,  in  our  Order 
Denying  Request  for  Stay  we  stated 
that: 

The  concept  of  an  NVOCC  is  not  new.  It 
has  been  part  of  FMC  regulatory  law  for 
some  forty  years.  As  far  back  as  1952  the 
Federal  Maritime  Board  found  a  non-vessel 
operator  to  be  a  common  carrier  by  water. 
Bernhard  Ulmann  Co.,  Inc.  v.  Porto  Rican 
Express  Co.,  3  F.M.B.  771  (1952).  The  1984 
Act's  defmition  of  NVOCC  merely  codified 
that  term  as  it  had  been  interpreted  by  case 
law  and  was  understood  in  the  ocean 
transportation  industry.  We  therefore  find  it 
difficult  to  believe  that  anyone  serious  about 
complying  with  our  laws  and  regulations  will 
have  difficulty  doing  so. 

We  will  not  therefore,  adopt  a 
defmition  of  ^fVOCC  different  from  that 
contained  in  section  581(d)  of  the  Rule 
and  section  3(17)  of  the  1984  Act.  In  this 
regard,  however,  we  do  note  that  the 
litmus  test  proffered  by  NEC  does 
appear  tu  encompass  someone  who  is 
acting  as  an  NVOCC  and  would  appear 
to  be  subsumed  in  the  statutory 
definition.  The  focus  of  this  test  is  on 
someone  who  purchases  and  resells 
transportation  services.  It  is  not 
intended  to  include  someone  acting 
solely  as  a  broker  or  consolidator. 

H.  Bond  Form 

Appendix  A  to  part  583  contains  Form 
FMC-48,  the  bond  form  required  of  all 
NVOCCs  subject  to  the  1984  Act.  This 
form  was  prescribed  pursuant  to 
authority  in  the  1990  Amendments. 
Several  commenters  have  suggested 
amendments  to  this  bond  form. 
Intercargo  contends  that,  because  the 
bond  establishes  "near-absolute 
liability"  for  the  surety,  it  is  only  fair 
that  a  surety  receive  notice  of  any 
potential  claims  at  the  earliest  possible 


date.  Allegedly,  only  then  will  a  surety 
be  able  to  protect  its  interests  by 
limiting  additional  liability  (through 
termination]  or  pursuing  possible 
subrogation  against  the  NVOCC. 
Intercargo  suggests,  therefore,  that  the 
Commission  or  a  complainant/plaintiff 
provide  notice  to  a  surety  of  the 
initiation  of  an  action  against  an 
NVOCC. 

lANVOCC  would  amend  the  bond 
form  so  that  it  can  only  be  invoked 
against  NVOCC  transportation-related 
activities  that  remain  unresolved  after  a 
judgment  in  a  court  of  law  where  the 
NVOCC  had  the  right  to  be  represented 
by  an  attorney.  ITT  would  limit  such 
amendment  to  judgments  where  the 
NVOCC  had  the  opportunity  to  be 
represented  by  an  attorney.  In  support 
of  this  position,  ITT  raises  the  specter  of 
abuses  in  small  claims  courts  distant 
from  an  NVOCCs  place  of  business. 

ITT  also  suggests  that  the  bond  form 
be  amended  by  adding  the  words 
"directly  involving  cargo  moving  on  the 
Bill  of  Lading  of  the  involved  NVOCC" 
after  "arising  from  its  transportation- 
related  activities."  Such  a  narrowing  is 
said  to  be  necessary  to  avoid  unlimited 
liability.  Transeas  would  further  limit 
coverage  of  the  bond  to  judgments 
obtained  in  the  United  States  and  to 
"ocean  transportation-related  activities" 
rather  than  simply  "transportation- 
related  activities."  It  states  that,  like 
many  other  NVOCCs,  it  is  part  of  a 
larger  company  which  conducts  other 
transportation-related  activities — e.g., 
customs  brokerage  and  air  freight. 

The  language  in  the  bond  form 
limiting  the  bond  to  an  NVOCCs 
"transportation-related  activities"  tracks 
the  express  language  of  the  1990 
Amendments.  There  does  not  appear  to 
be  any  sound  basis  or  reason  for 
otherwise  narrowing  the  scope  of  the 
bond.  The  bond  covers  the 
transportation-related  activities  of  an 
NVOCC  when  acting  as  an  NVOCC.  As 
Congress  has  indicated,  the  bond  is 
intended  to  "*  *  *  be  available  to  pay 
any  judgment  for  damages  arising  out  of 
an  NVOCCs  activities  as  an  ocean 
common  carrier  providing  ocean 
transportation  services."  H.R.  Rep.  No. 
785,  lOlst  Cong.,  2d  Sess.  3  (1990) 
(emphasis  supplied).  To  the  extent  that 
someone  who  operates  as  an  NVOCC 
also  provides  non-NVOCC  services, 
those  services  would  not  be  covered  by 
the  bond.  Likevtrise,  if  a  corporate 
affiliate  conducts  some  other  non- 
NVOCC  activities,  those  services  would 
not  be  covered  under  the  bond.  Nor  do 
we  believe  that  we  can  limit  the  bond  to 
only  judgments  obtained  in  the  United 
States.  The  bond  is  available  to  "pay 
any  judgment  for  damages"  against  an 


NVOCC  and  is  not  limited  to  only 
conduct  by  an  NVOCC  In  this  country. 
See  section  23(c)  of  the  1984  Act 

There  is  no  need  to  limit  the  bond  to 
judgments  where  an  NVOCC  had  an 
opportunity  or  right  to  representation. 
Generally,  no  judgment  will  be  issued  in 
any  court  of  law,  whatever  its  level, 
unless  the  NVOCC  is  first  properly 
served  with  notice  of  the  action  against 
it.  Similarly,  we  see  no  need  to  modify 
the  bond  form  so  that  the  surety  must  be 
notified  of  all  complaints  or  penalty 
proceedings.  If  a  surety  desires  notice  of 
such  actions  against  an  NVOCC,  it 
could  probably  require  such  notice  in  a 
separate  agreement  outside  the  standard 
bond  form. 

/.  NVOCC  Bond  Amount 

Section  23(a)  of  the  1984  Act  perndts 
the  Commission  to  determine  an  amount 
for  an  NVOCC  bond  satisfactory  to 
insure  the  financial  responsibility  of  that 
carrier,  but  in  any  event  not  less  than 
$50,000.  As  a  result.  {  583.4  of  the 
Interim/Proposed  Rule  requires  every 
NVOCC  to  file  a  valid  surety  bond  in  the 
amount  of  $50,000.  Several  commenters 
question  the  equity  of  requiring  a  single 
bond  amount  for  all  NVOCCs  regardless 
of  their  size  or  the  amount  of  business 
they  engage  in.  One  suggests  that  the 
amount  of  the  bond  should  be 
proportionate  to  the  business  generated 
by  an  NVOCC,  while  another 
recommends  that  the  amount  of  the 
bond  should  be  commensurate  with  the 
size  of  an  NVOCCs  potential 
obligations  to  shippers  and  carriers. 
NEC  would  set  the  bond  level  at  ten 
percent  of  the  annual  gross  revenues 
earned  by  an  NVOCC  for  services  it 
provides  pursuant  to  a  tari^  on  file  with 
the  Commission,  subject  to  a  minimum 
of  $50,000  and  a  maximum  of  $2,000,000. 

One  ocean  freight  forwarder  urges 
that  licensed  and  bonded  forwarders  not 
be  required  to  obtain  an  additional  bond 
if  they  also  conduct  NVOCC  operations. 
PCC  suggests  instead  that  NVOCCs  and 
ocean  freight  forwarders  should  be 
permitted  to  combine  the  face  amounts 
of  their  respective  bonds  into  a  single 
bond.  NCBFAA  also  requests  that  the 
Commission  clarify  that  NVOCCs 
operating  from  multiple  offices  need 
only  have  one  bond. 

TTie  surety  bond  requirement 
contained  in  §  583.4(a)  is  directed  only 
toward  an  NVOCC.  The  number  of 
offices  an  NVOCC  may  have  is 
irrelevant  to  this  requirement  and, 
therefore,  only  one  bond  is  required, 
provided  that  the  offices  are  not 
separately  incorporated.  As  for 
permitting  ocean  freight  forwarders  to 
operate  as  NVOCCs  without  an 
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additional  NVOCC  bond,  the 
Commission  previously  addressed  this 
issue  in  its  Clarification  Order,  stating: 

The  Commission  cannot  at  this  juncture 
permit  the  combining  of  ocean  freight 
forwarder  and  NVOCC  bonds.  Each  bond  is 
intended  to  cover  separate  activities  of  what 
are  generally  separate  entities.  •  •  •  The 
users  of  these  services  are  also  in  two 
distinct  classes.  Besides  being  contrary  to  the 
clear  language  of  the  statute,  inasmuch  as 
both  the  freight  forwarder  provision  and  the 
NVOCC  provision  require  separate  bonds  for 
separate  activities,  any  attempt  to  allow  one 
bond  to  cover  both  activities  could  seriously 
undermine  the  protection  such  bonds  afford. 

We  see  no  reason  to  alter  this  position 
now.  Nor  do  we  believe  that  it  would  be 
advisable  to  permit  the  combining  of  an 
NVOCC  bond  and  an  ocean  freight 
forwarder  bond  into  a  single,  cumulative 
bond.  Such  a  course  of  action  would 
create  significant  monitoring  and 
enforcement  problems  for  the 
Commission  without  creating  any 
particular  benefits  for  the  industry. 

While  NVOCCa  may  differ  in  size,  net 
worth,  extent  and  quality  of  service, 
experience,  etc;  any  attempt  to  arrive  at 
a  different  method  for  determining  a 
bond  amount,  at  this  time,  may  create 
more  problems  than  it  solves.  For 
example,  exactly  how  will  an  NVOCC's 
potential  liability  be  measured?  The 
annual  gross  revenues  of  an  NVOCC  for 
one  year  may  bear  no  relationship  to 
revenues  earned  in  a  future  year.  In 
addition,  one  could  argue  that  as  an 
NVOCC  grows,  its  ability  to  be 
responsible  for  its  financial  obligations 
also  increases.  At  this  juncture,  we 
believe  that  it  is  best  to  obtain 
experience  under  the  existing  bond 
amount  before  considering  any  changes 
to  it.  We  will  then  be  in  a  better  position 
to  judge  whether  any  other  method  of 
determining  a  bond  amount  is  desirable 
or  practicable. 

/.  Shipper  Status  Declaration 

Section  580.5(d)(25)(i)  of  the  Interim/ 
Proposed  Rule  states: 

(25)  Certification  of  shipper  status  and 
rules  applicable  to  acceptance  of  cargo  for 
the  account  of  non-vessel-operating  common 
carriers  (NVOCC). 

(i)  Every  common  carrier  accepting  or 
transporting  cargo  for  the  account  of  a 
shipper  or  shippers'  association  shall 
ascertain  the  identity  and  status  of  the 
shipper  tendering  the  cargo,  e.g.,  owner  of  the 
cargo,  shippers'  association,  non-vessel- 
operating  common  carrier  or  specified  other 
designation.  The  common  carrier  shall  state 
the  shipper's  status  in  a  clear  and  legible 
manner  in  the  shipper  identification  t)0X  on 
its  bill  of  lading,  waybill,  or  other  substitute 
record  of  carriage. 

A  somewhat  similar  requirement  applies 
to  service  contracts,  although  that 


provision  (§  581.11(a])  requires  the 
shipper  contract  party  to  certify  its 
status  on  the  signature  page  of  the 
service  contract.  In  response  to  several 
emergency  comments,  the  Commission 
stayed  the  effectiveness  of 
§  580.5(d)(25)(i]  until  a  final  rule  is 
adopted  in  this  proceeding. 

Many  of  the  commenters  perceive 
S  580.5(d](25](i)  as  imposing 
enforcement  obligations  on  ocean 
common  carriers  not  contemplated  or 
required  by  the  1990  Amendments.  They 
argue  that  the  1990  Amendments  are 
directed  at  the  conduct  of  NVOCCs 
only,  and  that  carriers  are  simply 
prohibited  from  transporting  cargo  for 
non-complying  NVOCCs.  One 
commenter  maintains  that  the 
Commission  would  need  specific 
statutory  authority  before  it  could  alter 
or  regulate  the  contents  of  a  carrier's  bill 
of  lading.  Others  raise  the  possibility 
that  requiring  a  shipper  status 
declaration  on  a  bill  of  lading  could 
have  unforeseen  consequences  on  other 
commercial  documents  and 
transactions.  Votainer  contends  that 
shipper  status  determinations  are  made 
even  more  difficult  because  the 
ownership  of  cargo  can  change  during 
the  course  of  a  shipment.  Some 
commenters  note  that  there  are 
hundreds  of  thousands  of  bills  of  lading 
issued  in  any  given  year,  and  that 
recording  a  status  declaration  on  each 
would  be  extremely  costly,  duplicative, 
and  otherwise  burdensome.  It  is  argued 
that  in  many  instances,  carriers  and 
shippers  do  not  engage  in  direct 
negotiations,  but  rather,  relevant 
shipping  documents,  including  bills  of 
lading,  are  prepared  by  third  parties. 

Several  commenters  question  the 
regulatory  purpose  or  need  for  the 
shipper  status  declaration.  They  also 
question  the  effectiveness  of  the  system 
inasmuch  as  it  relies  on  the  voluntary 
admission  of  persons  most  likely  to 
prevaricate,  i.e.,  non-complying 
NVOCCs.  TWRA  contends  that  it  is 
pointless  to  have  false  status 
declarations  on  bills  of  lading.  At  the 
most,  many  argue  that  all  that  should  be 
required  is  a  statement  that  the  shipper 
is  or  is  not  an  NVOCC.  Other  status 
designations  of  shippers  are  allegedly 
immaterial  to  the  purposes  of  the  1990 
Amendments.  If  a  shipper  status 
declaration  is  deemed  important,  TWRA 
suggests  that  carriers  simply  maintain  a 
record  of  such  declarations  periodically 
updated. 

DOT  also  contends  that  the  procedure 
set  up  by  S  580.5{d)(25)(i)  could 
potentially  result  in  harm  or  abuse.  It 
suggests  that  ocean  common  carriers 
may  be  tempted  to  curtail  their  dealings 
with  NVOCCs  as  a  class  and  that 


NVOCCs  may  themselves  seek  to  avoid 
problems  by  using  Canadian  or  Mexican 
ports. 

We  have  determined  to  delete  the 
shipper  status  declarations  requirement 
originally  proposed  in  %  580.5(d){25){i)  of 
the  Interim  Rule.  Upon  further 
consideration,  having  each  shipper  state 
its  status  on  every  bill  of  lading  appears 
to  be  of  questionable  regulatory  utility. 
Moreover,  removing  such  a  requirement 
should  significantly  decrease  the 
burdens  of  these  regulations,  without 
decreasing  their  overall  effectiveness. 

However,  we  continue  to  believe  that 
a  shipper  certification  requirement  for 
service  contracts  will  produce 
regulatory  benefits  including  aiding  the 
Commission's  enforcement  efforts 
without  being  unnecessarily 
burdensome.  Unlike  bills  of  lading, 
which  number  in  the  hundreds  of 
thousands  per  year  and  are  located  all 
over  the  world,  service  contracts  are 
required  by  statute  to  be  filed  with  the 
Commission  and  number  approximately 
6,500  per  year.  The  Commission, 
therefore,  has  the  opportunity  to  closely 
monitor  all  service  contracts  to  ensure 
that  they  are  not  improperly  used  by 
NVOCCs  not  in  compliance  with  the 
Act.  The  Final  Rule  will  therefore 
require  a  service  contract  shipper  to 
state  whether  it  is:  (1)  A  beneficial 
owner  of  cargo;  (2)  a  shippers' 
association;  (3)  an  NVOCC;  or  (4)  some 
other  designation. 

K.  Proof  of  NVOCC  Compliance  With 
Statutory  Requirements 

If  a  shipper  tendering  cargo  is  known 
by  the  common  carrier  to  be  an  NVOCC, 
then  §  580.5{d)(25)(ii)  of  the  Interim/ 
Proposed  Rule  requires  that  carrier  to 
"*  *  *  obtain  documentation  that  the 
NVOCC  has  a  tariff  and  a  bond  as 
required  by  sections  8  and  23  of  the  Act 
before  the  common  carrier  accepts  or 
transports  cargo  for  the  account  of  the 
NVOCC."  This  provision  further  states 
that  "(a)  copy  of  the  tariff  rule  published 
by  the  NVOCC  and  in  effect  under 
§  580.5(d)(24)  may  be  accepted  by  the 
common  carrier  as  documenting  the 
NVOCC's  compliance  with  the  tariff  and 
bonding  requirements  of  the  Act." 
Carriers  that  comply  with  this  procedure 
are  absolved  from  liability  under  section 
10(b)(14]  of  the  1984  Act,  unless  a  carrier 
"*  *  *  had  reason  to  know  such 
certification  or  documentation  of 
NVOCC  tariff  and  bonding  was  false." 

Several  commenters  have  suggested 
that  the  Commission  should  establish  a 
standard  practice  with  I'espect  to 
common  carrier  scrutiny  of  NVOCC 
compliance.  This  would  provide  useful 
guidance  as  to  what  the  Commission 
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considers  adequate  and  at  the  same 
time  would  avoid  ad  hoc,  arbitrary 
procedures.  On  the  other  hand,  certain 
carrier  interests  have  proposed  that  the 
Final  Rule  should  make  clear  that 
carriers  can  avoid  liability  by  other 
means  and  that  the  obtaining 
documentation  requirement  is  merely 
illustrative  of  such  other  means.  The 
Japan  Conferences  would  have  the 
Commission  expressly  broaden  the 
"safe  harbor"  protection  provided  by 
§  580.5(d)(25](iii)  to  other  methods  of 
assuring  NVOCC  compliance.  If  the 
"documentation"  requirement  is 
retained,  TWRA  contends  there  is  a 
conflict  as  to  whether  a  carrier  need 
simply  "review"  a  copy  of  the  NVOCC's 
tariff  rule  or  must  obtain  actual 
documentation  that  the  NVOCC  is 
tariffed  and  bonded.  If  a  carrier  has 
reason  to  suspect  that  a  shipper  is  an 
NVOCC,  lANVOCC  would  require  that 
it  obtain  a  copy  of  the  bond  and  the  title 
page  of  the  NVOCC's  tariff  in  addition 
to  a  copy  of  rule  24. 

Several  alternatives  to  the 
documentation  requirement  have  also 
been  advanced.  ANERA  et  al.  suggest 
that  NVOCCs  could  certify  that  they  are 
tariffed  and  bonded  on  a  separate 
document,  provided  semi-annually  to 
carriers.  Alternatively,  these 
conferences  propose  that  such  a 
certification  be  included  as  a  stamp  on 
bills  of  lading.  Others  have  suggested 
that  the  Commission  assign  a  five-digit 
reference  number  to  each  NVOCC  that 
files  a  tariff  and  bond.  This  allegedly 
would  be  consistent  with  the 
Commission's  present  treatment  of 
ocean  freight  forwarders.  One 
commenter  urges  the  Commission  to 
establish  a  24-hour  telephone  line, 
accessible  through  a  modem,  that  would 
contain  tariff  and  bond  data. 

The  most  widely  endorsed  alternative 
to  the  documentation  requirement  is  a 
Commission  published  list  of  NVOCCs 
who  are  tariffed  and  bonded  or  a  list 
prepared  by  a  commercial  service.  A 
variant  to  this  proposal  is  a  Commission 
list  of  non-complying  NVOCCs.  The 
South/Central  American  Conferences 
note  that  the  Commission  has  the 
responsibility  for  ensuring  compliance 
with  the  1990  Amendments  and  contend 
that  the  Commission  should 
consequently  be  responsible  for 
informing  the  public.  They  submit  that  a 
Commission  list  would  be  consistent 
with  one  of  the  goals  of  the  Merchant 
Marine  and  Fisheries  Committee — 
protecting  the  users  of  NVOCC  services. 
Streamline  also  notes  that  shippers,  and 
not  just  carriers,  have  a  substantial 
interest  in  identifying  NVOCCs  who  are 
in  compliance  with  the  Act.  NEC 


submits  that  if  the  Commission 
publishes  a  list,  the  work  will  be 
performed  once.  On  the  other  hand,  NEC 
believes  that  if  the  Commission  leaves  a 
vacuum  in  this  area,  multiple  persons 
will  provide  fragmented  and  perhaps 
duplicative  services. 

We  believe  that  the  simplest  and 
easiest  method  of  obtaining  proof  of 
NVOCC  compliance  is  through  a 
Commission  list  of  all  NVOCCs  that  are 
tariffed  and  bonded.  The  FMC's  Bureau 
of  Tariffs,  Certification  and  Licensing 
now  has  the  ability  to  provide  such 
information  from  its  database.  The 
Commission  will,  therefore,  provide  an 
accurate  list  of  complying  NVOCCs  on  a 
periodic  basis.  Private  vendors  will  be 
free  to  disseminate  the  information  on 
the  list  to  those  requesting  it.  Carriers 
are  not  required  to  consult  the  list.  They 
may  review  a  copy  of  an  NVOCC's  tariff 
rule  24.  If  a  common  carrier  uses  either 
method,  it  will  be  deemed  to  have  met 
its  statutory  obligations.  Carriers  remain 
free  to  require  some  other  method  of 
proving  that  an  NVOCC  is  in 
compliance.  However,  if  they  do  so,  they 
must  specify  in  their  tariffs  the 
procedures  they  will  apply,  and  then 
apply  them  on  a  uniform, 
nondiscriminatory  basis. 

The  Federal  Maritime  Commission 
has  determined  that  this  rule  is  not  a 
"major  rule"  as  defined  in  Executive 
Order  12291,  dated  February  17, 1981, 
because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  SigniHcant  adverse  effects  on 
competition,,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Federal  Maritime 
Commission  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  that  this 
rule  will  not  have  a  signiflcant  economic 
impact  on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizational  imits  or  small 
governmental  jurisdictions. 

The  collection  of  information 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
have  been  assigned  OMB  control 
number  3072-0053.  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  113  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Norman  W. 
Littlejohn,  Director,  Bureau  of 
Administration,  Federal  Maritime 
Commission,  Washington,  DC  20573; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Attention:  Desk 
Officer  for  the  Federal  Maritime 
Commission,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

List  of  Subjects 

46  CFR  Part  583 

Freight;  Maritime  carriers;  Rates; 
Reporting  and  recordkeeping 
requirements;  Surety  bonds. 

46  CFR  Part  580 

Cargo;  Cargo  vessels;  Freight:  Exports; 
Harbors;  Imports;  Maritime  carriers; 
Rates;  Reporting  and  recordkeeping 
requirements;  Surety  bonds:  Water 
carriers;  Water  transportation. 

46  CFR  Part  581 

Freight;  Maritime  carriers:  Rates: 
Reporting  and  recordkeeping 
requirements. 

Therefore,  pursuant  to  5  U.S.C  553, 
sections  a  la  11. 12, 13, 17  and  23  of  the 
Shipping  Act  of  1984,  48  U.S.C.  app. 
1710, 1709, 1710, 1711, 1712, 1716  and 
1722,  the  interim  rule  amending  chapter 
IV  of  title  46,  Code  of  Federal 
.Regulations,  which  was  published  at  56 
FR  1493  on  January  15, 1991.  is  adopted 
with  changes  as  follows: 

1.  Part  583  is  revised  to  read  as 
follows: 

PART  583— BONDING  OF  NON- 
VESSEL-OPERATINQ  COMMON 
CARRIERS 

Sec. 

583.1  Definitions. 

583.2  Scope. 

583.3  Proof  of  financial  responsibility,  when 
required. 

583.4  Surety  bond  requirements. 

583.5  Resident  agent. 

583.6  Termination  of  bond  or  designation  of 
resident  agent. 

583.7  Proof  of  Compliance. 

583.91    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 
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Appendix  A— Non-Vessel-Operating 
Common  Carrier  (NVOCC)  Bond  Form 

Authority:  5  U.S.C.  553: 46  U.S.C.  app.  1702, 
1707. 1709, 1710-1712. 1716  and  1722. 

§  563.1    Definitions. 

In  this  part: 

(a)  Act  means  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1701  et  seq.). 

(b)  Common  carrier  means  a  person 
holding  itself  out  to  the  general  public  to 
provide  transportation  by  water  of  cargo 
between  the  United  States  and  a  foreign 
country  for  compensation  that: 

(1)  Assumes  responsibility  for  the 
transportation  from  port  or  point  of 
receipt  to  the  port  or  point  of 
destination;  and 

(2)  Utilizes,  for  all  or  part  of  that 
transportation,  a  vessel  operating  on  the 
high  seas  or  the  Great  Lakes  between  a 
port  in  the  United  States  and  a  port  in  a 
foreign  country,  except  that  the  term 
does  not  include  a  common  carrier 
engaged  in  ocean  transportation  by  ferry 
boat,  ocean  tramp,  or  chemical  parcel- 
tanker.  As  used  in  this  paragraph, 
'chemical  parcel-tanker'  means  a  vessel 
whose  cargo-carrying  capability 
consists  of  individual  cargo  tanks  for 
bulk  chemicals  that  are  a  permanent 
part  of  the  vessel,  that  have  segregation 
capability  with  piping  systems  to  permit 
simultaneous  carriage  of  several  bulk 
chemical  cargoes  with  minimum  risk  of 
cross-contamination  and  that  has  a 
valid  certificate  of  fitness  under  the 
International  Maritime  Organization 
Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk. 

(c)  Commission  means  the  Federal 
Maritime  Commission. 

(d)  Non-vessel-operating  common 
carrier  or  NVOCC  means  a  common 
carrier  that  (foes  not  operate  the  vessels 
by  which  the  ocean  transportation  is 
provided  and  is  a  shipper  in  its 
relationship  with  an  ocean  common 
carrier. 

(e)  Ocean  common  carrier  means  a 
vessel-operating  common  carrier. 

(f)  Person  includes  individuals, 
corporations,  partnerships  and 
associations  existing  under  or 
authorized  by  the  laws  of  the  United 
States  or  of  a  foreign  country. 

§583.2    Scope. 

This  part  implements  the  Non-Vessel- 
Operating  Common  Carrier 
Amendments  of  1990,  Public  Law  101- 
595,  section  710. 

S  583.3    Proof  of  financial  responsibility, 
when  required. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  shall 
provide  transportation  as  a  non-vessel- 


operating  common  carrier  unless  a 
surety  bond  covering  such  NVOCC  has 
been  furnished  to  the  Commission. 

(b)  Where  more  than  one  entity 
operates  under  a  common  trade  name,  a 
separate  bond  is  required  for  each 
corporation  or  person  separately 
providing  transportation  as  a  non- 
vessel-operating  common  carrier. 

(c)  Any  person  which  exclusively 
transports  used  household  goods  and 
personal  effects  for  the  account  of  the 
Department  of  Defense  is  not  subject  to 
the  requirements  this  part. 

§  583.4    Surety  bond  requirements. 

(a)  Prior  to  the  date  it  commences 
common  carriage  operations,  every  non- 
vessel-operating  common  carrier  shall 
establisii  its  financial  responsibility  by 
filing  with  the  Commission, 
simultaneously  with  its  tariff,  a  valid 
surety  bond  on  Form  FMC-48,  in  the 
amount  of  $50,000.  Bonds  must  be  issued 
by  a  surety  company  found  acceptable 
by  the  Secretary  of  the  Treasury. 

(b)  Surety  bonds  shall  be  submitted  to 
the  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  Copies  of  Form  FMC-48  may  be 
obtained  from  the  Commission's  Bureau 
of  Tariffs,  Certification  and  Licensing  at 
the  address  listed  above,  or  from  any  of 
the  Commission's  district  offices  located 
in  New  York,  NY,  New  Orleans,  LA,  San 
Francisco,  CA,  Hato  Rey,  PR,  Los 
Angeles,  CA.  Miami,  FL  and  Houston. 
TX. 

§  583.5    Resident  agent. 

(a)  Every  non-vessel-operating 
common  carrier  not  domiciled  in  the 
United  States  shall  designate  and 
maintain  a  person  in  the  United  States 
as  legal  agent  for  the  receipt  of  judicial 
and  administrative  process,  including 
subpenas. 

(b)  If  the  designated  legal  agent 
cannot  be  served  because  of  death, 
disability,  or  unavailability,  the 
Secretary,  Federal  Maritime 
Commission,  will  be  deemed  to  be  the 
legal  agent  for  service  of  process.  Any 
person  serving  the  Secretary  must  also 
send  to  the  NVOCC  by  registered  mail, 
return  receipt  requested,  at  its  address 
published  in  its  tariff  on  file  with  the 
Commission,  a  copy  of  each  document 
served  upon  the  Secretary,  and  shall 
attest  to  that  mailing  at  the  time  service 
is  made  upon  the  Secretary. 

(c)  Service  of  administrative  process, 
other  than  subpenas.  may  be  effected 
upon  the  legal  agent  by  mailing  a  copy 
of  the  document  to  be  served  by 
certified  or  registered  mail,  return 
receipt  requested.  Administrative 


subpenas  shall  be  served  in  accordance 
with  §  502.134  of  this  chapter. 

(d)  Designations  of  resident  agent 
under  paragraphs  (a)  and  (b)  of  this 
section  and  provisions  relating  to 
service  of  process  under  paragraph  (c) 
of  this  section  shall  be  published  in  the 
NVOCC's  tariff  in  accordance  with 
§  580.5{d){24)  of  this  chapter. 

§  583.6    Termination  of  bond  or 
designation  of  resident  agent 

(a)  Upon  receipt  of  notice  of 
termination  of  a  surety  bond,  the 
Commission  shall  notify  the  NVOCC  by 
certified  or  registered  mail  at  its  address 
published  in  its  tariff  on  file  with  the 
Commission,  that  the  Commission  shall, 
without  hearing  or  other  proceeding, 
suspend  or  cancel  the  tariff  or  tariffs  of 
the  NVOCC  as  of  the  termination  date 
of  the  bond,  unless  the  common  carrier 
submits  a  valid  replacement  surety  bond 
before  such  termination  date. 
Replacement  surety  bonds  must  bear  an 
effective  date  no  later  than  the 
termination  date  of  the  exjpiring  bond. 

(b)  Upon  receipt  of  notice  of 
termination  of  a  designation  of  resident 
agent,  or  upon  receipt  of  alternative 
service  of  process  upon  the  Secretary  in 
accordance  with  §  583.5(b).  the 
Commission  shall  notify  the  NVOCC  by 
certified  or  registered  mail,  at  its 
address  published  in  its  tariff  on  file 
with  the  Commission,  that  the 
Commission  shall,  without  hearing  or 
other  proceeding,  suspend  or  cancel  the 
tariff  or  tariffs  of  the  NVOCC  effective 
thirty  days  after  receipt  of  such  notice  of 
termination  or  alternative  service  of 
process  upon  the  Secretary  unless  the 
NVOCC  publishes  in  its  tariff  a 
replacement  designation  of  an  agent  in 
the  United  States  for  the  receipt  of 
judicial  and  administrative  process 
before  such  effective  date  of  suspension 
or  cancellation. 

§  583.7    Proof  of  Compliance. 

(a)  No  common  carrier  may  transport 
cargo  for  the  account  of  a  shipper 
known  by  the  carrier  to  be  an  NVOCC 
unless  the  carrier  has  determined  that 
that  NVOCC  has  a  tariff  and  a  bond  as 
required  by  sections  8  and  23  of  the  Act. 

(b)  A  common  carrier  can  obtain  proof 
of  an  NVOCC's  compliance  with  the 
tariff  and  bonding  requirements  by: 

(1)  Consulting  a  current  list  provided 
by  the  Commission  of  tariffed  and 
bonded  NVOCCs;  or 

(2)  Reviewing  a  copy  of  the  tariff  rule 
published  by  the  NVOCC  and  in  effect 
under  §  580.5(d](24]  of  this  chapter  or 

(3)  Any  other  appropriate  procedure, 
provided  that  such  procedure  is  set  forth 
in  the  carrier's  tariff  of  general 


It 
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applicability  as  required  by  paragraph 
(d)(25)  of  §  580.5  of  this  chapter, 
(c)  A  common  carrier  that  has 
employed  the  procedure  prescribed  in 
either  paragraph  (b)  (1)  or  (2)  of  this 
section  shall  be  deemed  to  have  met  its 
obligations  under  section  10(b)(14)  of  the 
Act,  unless  the  common  carrier  knew 
that  such  NVOCC  was  not  In 
compliance  with  the  tariff  and  bonding 
requirements. 

§  583.91    0MB  control  numt>«r  assigned 
pursuant  to  tt>e  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  control 
number  3072-0053. 

Appendix  A— Non-Vessel-Operating 
Common  Carrier  (NVOCC)  Bond  Form 

Federal  Maritime  Conunission  Non- Vessel 
Operating  Common  Carrier  (NVOCC)  Bond 
(Section  23,  Shipping  Act  of  1984) 

,  as  Principal  (hereinafter 

called  Principal),  and ,  as 

Surety  (hereinafter  called  Surety)  are  held 
and  firmly  bound  unto  the  United  States  of 

America  in  the  sum  of  $ for  the 

payment  of  which  sum  we  bind  ourselves,  our 
heirs,  executors,  administrators,  successors 
and  assigns,  jointly  and  severajly. 

Whereas,  Principal  operates  as  an  NVOCC 
in  the  waterbome  foreign  commerce  of  the 
United  States,  has  an  NVOCC  tariff  on  file 
with  the  Federal  Maritime  Commission,  and 
pursuant  to  section  23  of  the  Shipping  Act  of 
1984  has  elected  to  file  this  bond  with  the 
Commission; 

Now,  Therefore,  The  condition  of  this 
obligation  is  that  the  penalty  amount  of  this 
bond  shall  be  available  to  pay  any  judgment 
for  damages  against  the  Principal  arising 
from  the  Principal's  transportation  related 
activities  or  order  for  reparations  issued 
pursuant  to  section  11  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1710,  or  any  penalty 
assessed  against  the  Principal  pursuant  to 
section  13  of  the  Shipping  Act  of  1984, 46 
U.S.C.  app.  1712. 

This  bond  shall  inure  to  the  benefit  of  any 
and  all  persons  who  have  obtained  a 
judgment  for  damages  against  the  Principal 
arising  from  its  transporiation  related 
activities  or  order  of  reparation  issued 
pursuant  to  section  11  of  the  Shipping  Act  of 
1984,  and  to  the  benefit  of  the  Federal 
Maritime  Commission  for  any  penalty 
assessed  against  the  Principal  pursuant  to 
section  13  of  the  Shipping  Act  of  1984. 
However,  this  bond  shall  not  apply  to 
shipments  of  used  household  goods  and 
personal  effects  for  the  account  of  the 
Department  of  Defense. 

The  liability  of  the  Surety  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  aggregate  the 
penalty  of  this  bond,  and  in  no  event  shall  the 
Surety's  total  obligation  hereunder  exceed 


said  penalty  regardless  of  the  number  of 
claims  or  claimants. 

This  bond  is  effective  the day  of 

,  18 ,  and  shall  continue  in 

effect  until  discharged  or  terminated  as 
herein  provided.  The  Principal  or  the  Surety 
may  at  any  time  terminate  this  bond  by 
written  notice  to  the  Federal  Maritime 
Commission  at  its  office  in  Washington.  DC. 
Such  termination  shall  become  effective 
thirty  (30)  days  after  receipt  of  said  notice  by 
the  Commission.  The  Surety  shall  not  be 
hable  for  any  transportation  related  activities 
of  the  Principal  after  the  expiration  of  the 
thiriy  (30)  day  period  but  such  termination 
shall  not  affect  the  liability  of  the  Principal 
and  Surety  for  any  event  occurring  prior  to 
the  date  when  said  termination  becomes 
effective. 

The  underwriting  Surety  will  promptly 
notify  the  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing.  Federal  Maritime 
Commission.  Washington,  DC  20573,  of  any 
claim[s)  against  this  bond. 

Signed  and  sealed  this     '  day  of 
,19 

(Please  type  name  of  signer  under  each 
signature.) 

Individual  Principal  or  Partner 

Business  Address 

Individual  Principal  or  Partner 

Business  Address 

Individual  Principal  or  Partner 

Business  Address 

Trade  Name,  If  Any 

Corporate  Principal 

State  of  Incorporation 


Trade  Name,  If  Any 


Business  Address 


By 


Title 

(Affix  Corporate  Seal) 


Corporate  Surety 


Business  Address 


By 


Title 

(Affix  Corporate  Seal) 

PART  580— [AMENDED] 

2.  The  authority  citation  for  part  580 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553:  46  U.S.C.  app.  1702- 
1705, 1707,  as  1709. 1710-1712. 1714-1718. 
1718,  and  1722. 


3.  In  Section  580.5  paragraphs  (d)(24) 
and  (d)(25)  are  revised  to  read  as 
follows: 

S580.S    Tariff  contents. 

*  •  «  •  • 

(d)  •  •  • 

(24)  Bonding  of  non-vessel-operating 
common  carriers  and  legal  agent  for 
service  of  process. 

(!)  Every  non-vessel-operating 
common  carrier  (NVOCC)  shall  state  in 
its  tariffs  on  file  with  the  Commission 
that  it  has  furnished  the  Commission  a 
bond  in  the  amount  required  by  |  583.4 
of  this  chapter  to  ensure  the  Hnancial 
responsibility  of  the  NVOCC  for  the 
payment  of  any  judgment  for  damages 
arising  from  its  transportation-related 
activities,  order  for  reparations  issued 
pursuant  to  section  11  of  the  Act,  or 
penalty  assessed  pursuant  to  section  13 
of  the  Act.  The  NVOCC  shall  state  its 
bond  number  and  identify  the  name  and 
address  of  the  surety  company  issuing 
the  bond. 

(ii)  Every  NVOCC  not  domiciled  in  the 
United  States  shall  state  in  its  tariffs  the 
name  and  address  of  a  person  in  the 
United  States  designated  under  S  583.5 
of  this  chapter  as  its  legal  agent  for  the 
service  of  judicial  and  administrative 
process,  including  subpenas.  The 
NVOCC  also  shall  state  that,  in  any 
instance  in  which  the  designated  legal 
agent  cannot  be  served  because  of 
death,  disability  or  unavailabiUty,  the 
Secretary,  Federal  Maritime 
Commission  will  be  deemed  to  be  the 
NVOCC's  legal  agent  for  service  of 
process. 

(iii)  Service  of  administrative  process, 
other  than  subpenas,  may  be  ejected 
upon  the  legal  agent  by  mailing  a  copy 
of  the  documents  to  be  served  by 
certified  or  registered  mail,  return 
receipt  requested. 

(25)  Rules  applicable  to  acceptance  of 
cargo  for  the  account  of  non-vessel- 
operating  common  carriers  (NVOCCs). 

If  a  common  carrier  adopts  a 
procedure,  other  than  those  set  forth  in 
§5  583.7(b)  (1)  or  (2)  of  this  chapter,  for 
determining  whether  NVOCCs  for  whom 
it  wishes  to  transport  cargo  have 
complied  with  the  tariff  and  bonding 
requirements  of  sections  8  and  23  of  the 
Act,  that  procedure  shall  be  clearly  set 
forth  in  its  tariff. 

PART  581-{AMENDED] 

4.  The  authority  citation  for  part  581 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553:  46  U.S.C.  app.  1702, 
1706, 1707, 1709. 1712, 1714-1716. 1718,  and 
1722. 
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5.  In  §  581.3  paragraph  (e)  is  adopted 
without  change  and  is  republished  to 
read  as  follows: 

§  58 1 .3    Filing  and  maintenance  of  service 
contract  materials. 

***** 

(e)  Sen-ice  contracts  with  non-vessel- 
operating  common  carriers.  No  ocean 
common  carrier  or  conference  shall 
execute  or  file  any  service  contract  in 
which  a  contract  party  or  an  affiliate  of 
such  contract  party  or  member  of  a 
shippers'  association  entitled  to  receive 
service  under  the  contract  is  a  non- 
vessel-operating  common  carrier,  unless 
such  non-vessel-operating  common 
carrier  has  a  tariff  and  a  bond  as 
required  by  sections  8  and  23  of  the  Act 
and  Commission  regulations  under  parts 
580  and  583  of  this  chapter. 

6.  In  §  581.4  paragraph  (a](3]  is 
adopted  without  change  and  is 
republished  to  read  as  follows: 

§581.4    Form  and  manner. 

(a)  *  *  * 

(3)  On  the  signature  page  of  the 
service  contract,  a  certification  of 
shipper  status  in  accordance  with 
§  581.11. 
***** 

7.  Section  581.11  is  revised  to  read: 

§581.11    Certification  of  shipper  status. 

(a)  The  shipper  contract  party  shall 
certify  on  the  signature  page  of  the 
service  contract  its  shipper  status,  e.g., 
owner  of  the  cargo,  shippers' 
association,  non-vessel-operating 
common  carrier,  or  specified  other 
designation,  and  the  status  of  every 
affiliate  of  such  contract  party  or 
member  of  a  shippers'  association 
entitled  to  receive  service  under  the 
contract.  The  certification  shall  be 
signed  by  the  contract  party. 

(b)  If  the  certification  completed  by 
the  contract  party  under  paragraph  (a) 
of  this  section  identifies  the  contract 
party  or  an  affiliate  or  member  of  a 
shippers'  association  as  a  non-vessel- 
operating  common  carrier,  the  ocean 
common  carrier  or  conference  shall 
obtain  proof  that  such  non-vessel- 
operating  common  carrier  has  a  tariff 
and  a  bond  as  required  under  sections  8 
and  23  of  the  Act  before  signing  the 
service  contract.  An  ocean  common 
carrier  or  conference  can  obtain  proof  of 
an  NVOCC's  compliance  by  consulting  a 
current  list  provided  by  the  Commission 
of  NVOCCs  in  compliance  with  the  tariff 
and  bonding  requirements  or  by 
reviewing  a  copy  of  the  tariff  rule 
published  by  the  NVOCC  and  in  effect 
under  §  580.5(d)(24)  of  this  chapter. 

(c)  If  an  NVOCC  joins  a  shippers' 
association  during  the  term  of  a  service 


contract  and  is  entitled  to  receive 
service  under  the  contract,  the  NVOCC 
shall  provide  to  the  ocean  common 
carrier  or  conference  the  proof  of 
compliance  required  by  paragraph  (b)  of 
this  section  prior  to  any  shipments 
under  the  contract. 

(d)  An  ocean  common  carrier  or 
conference  executing  a  service  contract 
shall  be  deemed  to  have  met  its 
obligations  under  section  10(b)(15)  of  the 
Act  upon  meeting  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
unless  the  ocean  common  carrier  or 
conference  knew  that  such  NVOCC  was 
not  in  compliance  with  the  tariff  and 
bonding  requirements. 

By  the  Commission.' 
Joseph  C.  Polking, 

Secretary. 

Attachment  A 

Commenters 

1.  Trans-Pacific  Freight  Conference  of 
Japan  and  Japan-Atlantic  and  Gulf 
Freight  Conference  ("Japan 
Conferences"). 

2.  Backhaus  &  Co. 

3.  Orion  Marine  Corporation. 

4.  LEP  International  ("LEP"). 

5.  Philippine  International  Seafreight 
Forwarders  Ass'n.,  Inc. 

6.  Trans-Atlantic  American  Flag  Liner 
Operators  ("TAAFLO"). 

7.  Cargonaut. 

8.  Intercargo  Corporation 
("Intercargo"). 

9.  F.A.R.  Freight  Services,  Inc. 

10.  Harry  W.  Hamacher. 

11.  Emil  Ipsen. 

12.  Willis  Corroon  Maritime  Inc. 

13.  Phoenix  International  Freight 
Services,  Ltd. 

14.  West  Gulf  Maritime  Association 
("WGMA"). 

15.  Pacific  Merchant  Shipping 
Association  ("PMSA"). 

16.  AUport  Freight  Limited. 

17.  World  Transport  Agency  Ltd. 

18.  Rotterdam  Waterway  Shipping 
Agency  BV. 

19.  Peelers  &  Van  Yperen  Shipping  Co. 
Ltd. 

20.  Ross  &  Associates. 

21.  Anpac  International  Line. 

22.  Distribution  Services  Ltd. 

23.  Federation  Francaise  Des 
Organisateurs  Commissionnaires  De 
Transport. 

24.  NAVIS  Schiffarts-und 
Speditionsgesellschaft  mbH. 

25.  Technotrans. 

26.  A.  Helgeler  &  Co. 

27.  Ross  Freight  Company  Inc. 

28.  Votainer  Consolidation  Services 
(U.S.A.),  Inc.  ("Votainer"). 


■  Commissioner  Quartel's  dissent  is  attached. 


29.  International  Association  of 
NVOCCs  ("L\NVOCC"). 

30.  United  States  Atlantic  and  Gulf/ 
Venezuela  Steamship  Conference; 
Atlantic  and  Gulf/West  Coast  South 
America  Conference;  United  States/ 
Colombia  Conference;  United  States 
Atlantic  and  Gulf/Ecuador  Conference; 
U.S./Central  America  Liner  Association; 
Central  America  Discussion  Agreement; 
United  States  Atlantic  &  Gulf/ 
Hispaniola  Steamship  Freight 
Association;  Hispaniola  Discussion 
Agreement;  United  States  Atlantic  Gulf/ 
Southeastern  Caribbean  Steamship 
Freight  Association;  Southeastern 
Caribbean  Discussion  Agreement; 
Jamaica  Discussion  Agreement;  United 
States/Panama  Freight  Association; 
PANAM  Discussion  Agreement;  Puerto 
Rico/Caribbean  Discussion  Agreement 
("South/Central  American 
Conferences"). 

31.  Transpacific  Westbound  Rate 
Agreement  ("TWRA"). 

32.  National  Customs  Brokers  and 
Forwarders  Association  of  America,  Inc. 
("NCBFAA"). 

33.  USA-North  Europe  Rate 
Agreement  and  North  Europe-USA  Rate 
Agreement  ("North  Europe 
Conferences"  or  "NEC"). 

34.  Streamline  Shippers'  Association, 
Inc.  ("Streamline"). 

35.  U.S.  Department  of  Defense 
("DOD"). 

36.  U.S.  Department  of  Transportation 
("DOT"). 

37.  International  Trade  Tracking 
("ITT"). 

38.  Air  &  Sea  International,  Inc. 

39.  Anglia  Forwarding  Ltd. 

40.  Asia  North  America  Eastbound 
Rate  Agreement;  Australia/Eastern 
U.S.A.  Shipping  Conference;  Israel 
Eastbound  Conference;  Israel 
Westbound  Conference;  U.S.  Atlantic  & 
Gulf/ Australia-New  Zealand 
Conference;  U.S.  Atlantic  &  Gulf 
Western  Mediterranean  Rate 
Agreement;  South  Europe/U.S.A.  Freight 
Conference;  and  the  "8900"  Lines 
("ANERA  et  al."). 

41.  Carolina  Freight  Carriers 
Corporation  ("Carohna"). 

42.  CDS  Line. 

43.  COPEX  I.G.S.  BV. 

44.  Curry  Transfer  &  Storage  Co. 

45.  Coirsa  International,  Inc. 

46.  EM  Exmare. 

47.  International  Container  Transport, 
Inc. 

48.  Hamprecht  Transport. 

49.  Michael  J.  LoPrimo  &  Co.,  Inc. 

50.  Medallion  Shipping  Lines. 

51.  S.E.I.  Spedition  GMBH. 

52.  TranSeas  Express  ("Transeas"). 

53.  West  Forwarding  Services,  Inc. 
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54.  Alaska  Coast  Transport,  Inc. 
("ACT"). 

55.  Atlantic  Container  Line  ("ACL"). 

56.  BWI  Transworld  II,  Inc. 

57.  JLK  International. 

58.  NEDRAC,  Inc. 

59.  Ocean  Links  International  USA. 
Inc. 

60.  Rohde  &  Liescnfeld  GmbH  ft  Co. 

61.  American  President  Lines.  Ltd. 
("APL"). 

62.  Bermuda  Container  Line  Ltd.. 
Great  White  Fleet.  Ltd.  and 
Transportation  Maritima  Mexicana.  S.A. 
de  C.V.  ("BCL  et  al."). 

63.  Inter-American  Freight  Conference 
("lAFC"). 

64.  Pacific  Coast  Council  of  Customs 
Brokers  and  Freight  Forwarders 
Association.  Inc.  ("PCC"). 

65.  Wilhelmsen  Lines  A/S. 

Commissioner  Quartet's  Dissent  to 
Docket  No.  91-1:  Bonding  of  Non- 
Vessel-Operating  Conunon  Carriers 

These  final  rules  can.  at  best,  be  said 
to  be  indifferent  to  the  business  and 
economics  of  the  industry  regulated. 
Majority  assertions  of  clarity  and 
fairness  notwithstanding,  these  fmal 
rules  are,  as  evidenced  by  repeated 
public  comments  and  appeals,  an 
enigma  and  a  sore  to  this  nation's 
trading  partners,  and  a  model  of  anti- 
competitive unfairness  to  America's 
own  small,  legitimate,  family-owned 
NVOCC's.  The  latter,  unfortunately,  will 
bear  the  brunt  of  this  Commission's 
decision  to.  among  other  things, 
establish  a  uniform  bond  level — rather 
than  to  recognize  through  proportional 
bonding  (as  I  believe  it  is  required  to  do. 
by  both  law  and  economic  common 
sense] — the  issues  of  equity  and 
competition.  While  the  Commission 
argues  that  it  needs  and  can  wait  for 
experience  with  the  single  level  bond,  it 
in  fact  has  a  long  history  of  evaluating  in 
other  segments  of  this  industry  the 
issues  of  differing  size,  net  worth,  extent 
and  quality  of  service,  etc..  as  they 
relate  to  bonding. 

The  Commission  has  made  a 
commendable  attempt  to  relieve  the 
burden  placed  by  the  underlying  statute 
on  a  third  party — the  vessel-operating 
carriers — which  requires  their 
shouldering  a  portion  of  the  FMC's  own 
enforcement  responsibilities.  In  my 
opinion,  the  Commission  stretched  the 
law  to  do  so — and  this  Commissioner 
wishes  they  had  shown  the  same 
apparent  level  of  interest  and 
consideration  in  dealing  with  the 
NVOCC's. 

I  also  believe  that  the  sta^  analysis  of 
the  cost  of  these  rules  is  very  seriously 
flawed,  and  thus  clashes  with  other 
rules  and  laws  designed  to  prevent  the 


implementation  of  burdensome  and 
unnecessary  major  rules  such  as  this 
one.  These  rules  will,  in  fact,  not  only 
have  a  significant  economic  impact  on  a 
very  substantial  number  of  small 
entities,  but  will  significantly  and 
adversely  affect  competition, 
employment,  innovation,  and  the  ability 
of  many  small  US-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  export  markets. 

We  know  that  other  institutions  of 
government  are  not  immune  to  the 
narrow  vested  interests  of  large,  well- 
funded  entities  which  present 
themselves  under  the  guise  of  the  larger 
public  concern.  In  implementing  this 
unfair  and  burdensome  law,  this 
independent  agency,  in  my  view,  had 
latitude  to  better  ameliorate  some  of  the 
anti-competitive  special  interest 
imbalance  created  by  the  statute — for 
example,  by  requiring  a  proportional 
bond.  Instead,  these  rules,  given  the 
glacial  speed  at  which  legislative 
corrections  are  likely  to  take  place,  more 
than  likely  sanctify  the  law's 
fundamental  flaws.  In  this  instance,  the 
"level  playing  field"  this  law  and  these 
regulations  were  said  to  be  intended  to 
bring  about  is  not  only  not  level,  but  is 
now  strewn  with  new  boulders  and 
impediments  blocking  the  path  of 
America's  small  businesses  and 
consumers. 

[PR  Doc.  91-24953  Filed  10-16-^;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Offica  of  the  Secretary 

49CFRPart71 

[OST  Docket  No.  8;  Notic*  91-17] 

RIN-2105-AB80 

Standard  Time  Zone  Boundary  in  the 
State  of  Indiana;  Relocation  of  Time 
Zone  Boundary 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
action:  Final  rule. 

summary:  In  response  to  a  petition  from 
the  Board  of  Commissioners  of  Starke 
County.  Indiana.  DOT  is  relocating  the 
boundary  between  Eastern  time  and 
Central  time  in  the  State  of  Indiana  in 
order  to  place  Starke  County  into  the 
Eastern  "Time  Zone.  The  Department 
finds  that  the  change  would  "serve  the 
convenience  of  commerce." 
DATES:  This  change  is  effective  at  2  a.m. 
cd.t  on  Sunday.  October  27, 1991.  lliis 
effective  date  and  time  coincide  with  the 


change  from  daylight  saving  time  to 

standard  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Crawford  or  Robert  C.  Ashby. 
Office  of  the  Assistant  General  Counsel 
for  Regulation  .and  Enforcement,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  room  10424, 
Washington,  DC  20590,  (202)  366-9306. 

SUPPLEMENTARY  INFORMATION: . 

Background 

Under  the  Standard  Time  Act  of  1918, 
as  amended  by  the  Uniform  Time  Act  of 
1966  (15  U.S.C.  261).  the  Secretary  of 
Transportation  has  authority  to  issue 
regulations  modifying  the  boundaries 
between  time  zones  in  the  United  States 
in  order  to  move  an  area  from  one  time 
zone  to  another.  The  standard  in  the 
statute  for  such  decisions  is  "regard  for 
the  convenience  of  commerce  and  the 
existing  junction  points  and  division 
points  of  common  carriers  engaged  in 
interstate  or  foreign  commerce." 

In  1981,  at  the  request  of  the  Board  of 
County  Conunissioners  of  Starke 
County,  one  of  the  six  northwestern 
counties  in  the  Central  Time  Zone,  DOT 
conducted  a  proceeding  to  consider 
moving  Starke  County  from  central  time 
to  eastern  time.  In  an  October  22. 1981 
decision,  DOT  decided  not  to  move 
Starke  County  from  central  time  to 
eastern  time.  The  Department  relied  on 
information  it  obtained  from  the  Census 
Bureau  which  indicated  that  more 
commuters  commuted  to  the  Central 
Time  Zone  to  work  rather  than  to  the 
Eastern  Time  Zone. 

In  1986,  the  Department  received  a 
second  request  from  the  Board  of 
County  Commissioners  of  Starke  County 
to  change  Starke  County  to  eastern  time 
and  initiated  a  rulemaking  proceeding  to 
consider  making  the  change.  During  this 
second  proceeding,  there  was  no  new 
evidence  offered  which  indicated  the 
commuting  numbers  or  patterns  had 
changed  since  the  Department's  1981 
decision.  Therefore,  in  a  March  1987 
decision,  the  Department  again  declined 
to  change  Starke  County  to  eastern  time. 
In  both  proceedings,  DOT  concluded 
that  a  change  to  eastern  time  would  not 
serve  the  convenience  of  commerce. 

The  Petition  for  Rulemaking 

The  Department  received  a  formal 
resolution  from  the  Board  of 
Conunissioners  of  Starice  County  on  July 
6. 1990,  requesting  that  Starke  County  be 
moved  from  the  Central  Time  Zone  to 
the  Eastern  Time  Zone.  Starke  County  is 
adjoined  by  Marshall  County  to  the  east, 
St.  Joseph  County  to  the  northeast, 
Fulton  County  to  the  southeast  and 
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Pulaski  County  to  the  south:  all  of  these 
counties  are  in  the  Eastern  Time  Zone.  It 
is  adjoined  by  La  IH)rte  County  to  the 
north.  Porter  County  to  the  northwest 
and  Jasper  County  to  the  southwest;  all 
of  these  counties  are  in  the  Central  Time 
Zone. 

Accompanying  the  resolution  was 
information  indicating  that  the 
requested  change,  if  made,  would  serve 
the  "convenience  of  commerce."  In  their 
submissions,  the  county  representatives 
provided  a  number  of  examples  of  how 
the  requested  change,  if  made,  would 
serve  the  convenience  of  commerce.  In 
addition,  they  submitted  letters  from 
local  banks  and  businesses  supporting 
the  change.  Moreover,  a  representative 
of  the  Starke  County  Commissioners 
provided  a  detailed  memorandum 
providing  background  information  on 
many  factors  affecting  life  within  the 
county. 

The  memorandum  discussed  the 
location  and  operation  of  Hnancial 
institutions,  the  local  economy,  work 
patterns  of  county  residents,  business 
relationships  outside  the  county,  which 
radio  and  television  stations  can  be 
received  in  the  county,  where  popular 
newspapers  are  published,  what  kind  of 
transportation  services  are  available, 
school  district  boundaries,  athletic 
schedules,  recreation  opportunities,  and 
how  health  services  are  provided. 
Furthermore,  DOT  received  a 
newspaper  article  printed  in  the  Leader, 
a  local  daily  circulated  in  Starice  and 
Pulaski  counties,  which  summarized  the 
views  of  the  voters  of  Starke  County  as 
being  in  favor  of  the  change  as 
evidenced  by  the  primary  election  in 
May  of  1990.  According  to  the  Leader 
and  the  resolution,  the  electorate  voted 
2-1  in  favor  of  a  switch  to  the  Eastern 
Time  Zone  from  the  Central  Time  Zone. 
Finally,  DOT  received  a  letter  from 
Senator  Richard  G.  Lugar  of  Indiana.  He 
expressed  his  opinion  that  transferring 
Starke  County  to  eastern  time  would 
serve  the  convenience  of  commerce  in 
the  area. 

Procedure  for  Changing  a  Time  Zone 
Boundary 

Under  the  DOT  procedures  to  change 
a  time  zone  boundary,  the  Department 
begins  a  rulemaking  proceeding  if  the 
highest  elected  officials  in  the  area 
make  a  prima  facie  case  for  the 
proposed  change.  DOT  determined  that 
the  resolution  and  supporting 
information  submitted  by  the  petitioners 
made  a  prima  facie  case  which 
warranted  opening  a  proceeding  to 
determine  whether  the  change  should  be 
made.  The  Department  issued  a  notice 
of  proposed  rulemaking  (NPRM)  (56  FR 
13610,  April  3, 1991)  proposing  to  make 


the  change  and  inviting  public  comment. 
The  comment  period  closed  on  June  3, 
1991.  Under  the  DOT  procedures,  the 
General  Counsel  analyzes  all  of  the 
comments  and  decides  whether  the 
change  would  satisfy  the  statutory 
requirements.  If  he  believes  that  it 
would  not,  he  ends  the  proceedii\g  and 
leaves  the  time  zone  boundaries 
unchanged.  If  he  believes  that  it  would, 
he  forwards  his  recommendations  to  the 
Secretary  of  Transportation,  who  alone 
has  the  authority  to  make  the  change. 

Public  Hearing  and  Comments 

A  public  hearing  was  held  in  Knox, 
Indiana  on  April  4, 1991.  A  standing- 
room-only  crowd  Filled  the  main 
courtroom  of  the  county  courthouse  for 
the  hearing,  which  was  chaired  by  a 
representative  of  the  Department.  Forty- 
two  (42)  people  commented.  Twenty- 
seven  (27)  commenters  favored  the 
change,  and  fifteen  (15)  commenters 
opposed  the  change.  A  total  of  forty-one 
(41)  written  comments  were  submitted 
to  the  docket.  Twenty-eight  (28) 
commenters  opposed  the  change,  and 
thirteen  (13)  commenters  supported  the 
change  to  eastern  time.  For  purposes  of 
this  discussion,  "commenter"  refers 
either  to  someone  who  made  an  oral 
comment  at  the  public  hearing  or  to 
someone  who  submitted  a  written 
comment  to  the  docket;  no  distinction 
between  the  comments  made  at  the 
hearing  and  those  received  in  writing  is 
necessary.  The  commenters  addressed 
several  major  areas  of  life  in  the  county 
that  would  be  affected  by  the  proposed 
change:  school-related  activities: 
business,  industry  and  economics; 
health  care  and  human  services;  legal 
work;  farming;  and  other  miscellaneous 
topics. 

1.  Schools 

The  commenters  were  very  concerned 
about  the  effect  the  proposed  time 
change  would  have  on  the  schools.  Over 
a  dozen  of  the  commenters  who  opposed 
the  change  discussed  the  effect  the 
change  would  have  on  the  schools  as 
one  of  the  reasons  for  their  opposition. 
The  concerns  varied  from  fear  that 
catching  school  buses  one  hour  sooner 
in  the  morning  would  impose  increased 
danger  to  children  to  the  belief  that 
more  hours  of  school  would  be  missed 
because  of  fog  delays.  One  commenter 
was  "deeply  concerned  for  the  safety  of 
our  children."  He  stated  that  moving  to 
eastern  standard  time  would  result  in  all 
bus  routes  being  completed  before 
sunrise  throughout  the  winter  months. 
"Children  as  young  as  five  years  old 
waiting  in  total  darkness  along  a  slick 
county  road  for  the  school  bus  is  a 
terribly  disturbing  thought."  Another 


commenter  who  drives  through  areas 
currently  on  eastern  time  enroute  to 
work  in  the  morning  stated  that  she  is 
"always  worried  about  the  students 
standing  by  the  highway  waiting  for  the 
bus  in  the  dark."  She  described  the 
situation  of  going  to  work  and  school  in 
the  dark  as  "psychologically  difficult." 

Others  disagreed  as  to  the  extent  of 
the  danger  to  students  who  would  have 
to  catch  the  bus  one  hour  sooner  in  the 
morning  if  the  change  is  made.  One 
commenter  stated  that  in  the  winter  it  is 
just  as  dark  at  7  a.m.  cs.t.  (the  time 
students  presently  catch  the  bus)  as  it  is 
at  6  a.m.  cs.t.  (the  time  students  will 
catch  the  bus  in  event  Starke  County  is 
placed  in  the  Eastern  Time  Zone).  "It's 
cold,  black  dark  in  the  wintertime 
regardless  of  which  time  the  students 
catch  the  bus."  Another  commenter  said. 
"Of  the  other  80  counties  in  the  state  of 
Indiana  on  eastern  time,  statistics  don't 
show  there's  too  much  of  a  problem  by 
getting  picked  up  (during  the)  earlier 
hours." 

Other  commenters  focused  on  the 
e^ect  the  change  would  have  on 
interscholastic  events.  They  pointed  out 
that  a  change  to  eastern  time  would 
result  in  athletic  and  academic  teams 
having  to  return  home  as  late  as  11  p.m. 
on  weekdays  when  they  compete  with 
schools  which  are  on  central  time. 
Another  person  noted  that  North 
Judson-San  Pierre  High  School  will  be 
the  only  school  in  the  Northwest 
Hoosier  Conference  on  eastern  time  if 
the  change  is  made;  the  time  difference 
will  result  in  its  teams  arriving  home 
much  later  ftt)m  athletic  contests  than 
they  arrive  presently. 

One  commenter  has  had  the 
"experience  of  living  in  both  worlds." 
He  is  affiliated  presently  with  West 
Central  School  Corporation  on  eastern 
time,  but  for  several  years  he  was 
affiliated  with  the  Oregon-Davis  Schools 
on  central  time.  From  this  experience,  he 
gleaned  that  it  will  be  to  the  students' 
advantage  to  remain  on  central  time  to 
prevent  students  from  returning  home 
late  at  night  after  competing  with 
schools  on  central  time.  He  stated,  "I've 
seen,  firsthand,  kids  come  in  dragging. 
They  don't  want  to  miss  school.  They 
want  to  be  there.  But  they've  been  up 
late  the  night  before — got  home  at 
eleven-thirty  or  midnight  and  had  to 
spend  an  hour  doing  homework  and 
didn't  get  a  lot  of  sleep."  Responding  to 
this  comment,  another  person  stated,  "If 
[the  time  change]  is  interfering  with 
school  games,  start  them  a  little  early; 
they  got  the  right  to  start  them  a  little 
eariy." 

Other  commenters  discussed  how 
remaining  on  central  time  would  be 
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more  convenient  for  the  schools  because 
of  the  elements.  Fog  and  snow  cause 
delayed  starting  times  during  the  winter 
months  for  the  school  systems  in  and 
around  Starke  County.  Several 
commenters  expressed  their  concern 
that  the  fog  delays  will  be  longer  if  the 
time  is  changed.  They  fear  that  this 
means  students  will  be  missing  their 
education  or  that  schools  will  have  to 
make  up  more  time  at  the  end  of  the 
school  year. 

One  commenter  looked  at  this 
problem  from  a  different  angle.  He 
discussed  the  special  problem  such 
delays  present  to  families  in  which  both 
parents  work  and  to  their  employers. 
"An  hour  school  delay  is  a  royal  pain  in 
the  neck  for  that  family.  That  mother 
somehow  has  to  get  that  kid  to  school  an 
hour  later.  If  school  is  canceled,  they 
can  make  an  arrangement,  but  the  kid 
who  is  delayed  an  hour  is  a  real 
problem.  Our  employees  come  an  hour 
or  hour-and-a-half  late  because  they 
have  to  wait  to  take  their  child  to 
school."  Similar  concerns  were  raised 
about  snow  delays.  However,  one 
commenter  who  works  for  the  Starke 
County  Police  Department  refuted  those 
concerns.  He  stated  that  the  snow  plows 
do  get  out  before  8  a.m.  contrary  to  what 
others  had  said. 

All  four  of  the  superintendents  of  the 
four  school  corporations  which  would 
be  affected  by  the  proposed  change 
expressed' their  views  favoring  the 
change.  One  superintendent  discussed 
the  hardship  that  Starke  County's  being 
on  central  standard  time  imposed  on 
students  of  the  North  Bend  Township 
who  attend  school  in  the  Culver 
Community  School  Corporation  District, 
which  is  on  eastern  standard  time,  and 
those  students'  families.  The  time 
difference  affects  ninety-two  (92) 
students  in  sixty-four  (64)  families. 
Because  of  the  time  difference,  these 
students  must  get  on  buses  often  around 
6  a.m.  c.s.t.  Moreover,  the 
superintendent  explained  that  the  time 
difference  presented  a  special  problem 
in  the  area  of  vocational  and  special 
education  because  the  Culver 
Community  Schools  are  in  a  vocational 
and  special  education  cooperative  with 
school  districts  in  Starke  County,  and 
the  two  communities  are  on  different 
time  zones.  He  stated,  "It  has  caused 
severe  problems  with  transportation  of 
the  handicapped  and  with  sharing  joint 
vocational  and  special  education 
programs." 

Another  superintendent  discussed  two 
problems  that  being  on  central  time 
presents.  First,  there  is  the  problem  of 
scheduling  of  events  with  other  schools, 
such  as  athletic  events,  debate  teams, 


etc.  Sometimes  the  students  have  to 
miss  school  to  get  to  the  other  schools 
on  time.  He  conceded  that  this  problem 
was  minor  and  could  be  dealt  with. 
However,  the  second  problem  is  more 
fundamental.  He  pointed  out  that  the 
Knox  Community  School  System  only 
has  joint  programs  with  schools  from  the 
Eastern  Time  Zone  and  Starke  County. 
Presently,  the  Knox  School  System  is 
picking  up  children  who  do  not  see  well 
or  who  do  not  hear  well  at  6  a.m.  c.s.t.  to 
get  them  to  Plymouth  on  time  to 
participate  in  a  special  education 
program  because  Plymouth  is  an  hour 
eariier.  He  stated.  "I  think  that  borders 
on  cruel  and  inhuman  treatment  to 
young  children  who  do  not  hear  well 
and  do  not  see  well  and  sometimes 
think  very  well  to  be  out  there  at  six 
o'clock  in  the  morning  to  be  picked  up." 

The  superintendent  of  the  North 
Judson-San  Pierre  School  Corporation 
(NJ-SPSC)  in  North  Judson,  Indiana, 
cited  numerous  agencies  with  which  the 
NJ-SPSC  deal  on  a  daily  basis.  ThesA 
agencies  are  in  Indianapolis,  South 
Bend,  Fort  Wayne,  Plymouth. 
Bloomington.  and  Lafayette,  all  of  which 
are  on  eastern  time,  while  the  NJ-SPSC 
is  on  central  time.  He  explained  how  the 
NJ-SPSC  loses  as  much  as  three  hours 
per  day  in  its  abihty  to  communicate 
with  these  agencies  because  NJ-SPSC's 
opening,  lunch  and  closing  hours  differ 
from  those  of  the  agencies.  The 
superintendent  of  the  Oregon-Davis 
School  Corporation  pointed  out  that  the 
proposed  change  would  work  to  the 
advantage  of  many  families  who  work 
in  the  South  Bend  and  St.  Joseph  County 
areas.  Presently,  these  famihes  must 
operate  in  two  time  zones;  the  change  to 
eastern  time  would  permit  them  to 
operate,  at  least  with  regard  to  work 
and  school,  in  one  time  zone. 

Other  commenters  were  disgruntled 
that  the  school  superintendents 
supported  the  change  to  eastern  time. 
One  stated  that  she  "was  appalled  that 
our  local  school  superintendents  place 
their  administrative  convenience  above 
the  safety  of  our  children."  Another 
found  it  "ironic  that  the  superintendent 
for  (the  NJ-SPSC)  spoke  in  favor  of 
eastern  time."  He  thought  that  the 
superintendent  was  "expressing  a 
personal  preference  rather  than  the  best 
interest  of  the  school  system."  He 
further  pointed  out  that  his  wife,  a 
teacher  who  has  ft^quent  professional 
contact  with  Indianapolis,  "views  the 
time  difference  as  a  benefit  because  she 
can  conduct  downstate  telephone 
business  before  the  start  of  her 
workday." 


Z  Business,  Industry,  and  Economics 

Many  of  the  comments  addressed  the 
importance  and  impact  of  the  time 
change  on  business,  industry  and 
economics.  Starke  County  has  a  high 
unemployment  rate,  so  many  residents 
must  commute  outside  the  county  for 
employment.  One  group  that  the 
proposed  change  will  impact  is 
commuters.  On  the  one  hand,  if  people 
live  in  Starke  County  and  commute  to 
western  destinations  to  work,  such  as 
Lake,  Laporte  and  Porter  counties,  those 
commuters  will  be  inconvenienced  by 
the  time  change  because  they  will  then 
live  in  one  time  zone  and  work  in 
another.  Presently,  they  live  and  work  in 
the  same  time  zone.  On  the  other  hand, 
if  people  live  in  Starke  County  and 
commute  to  eastern  destinations  to 
work,  such  as  Marshall,  Pulaski  and  St. 
Joseph  counties,  they  will  be 
convenienced  by  the  time  change 
because  the  change  will  allow  them  to 
live  and  work  on  the  same  time. 
Presently,  they  live  on  central  time  and 
work  on  eastern  time. 

Several  commenters  argued  that  more 
people  commuted  to  western 
destinations  rather  than  to  eastern 
destinations.  They  pointed  out  that  the 
1980  Census  data  showed  that  the 
commuting  pattern  was 
"overwhelmingly"  in  favor  of  the 
Central  Time  Zone  and  that  there  was 
no  subsequent  data  to  refute  that 
information.  One  commenter  reported 
that  a  study  conducted  by  the 
Development  Foundation  recently  found 
that  2500  people  out  of  a  total  work 
force  of  about  8000  people  commuted 
out  of  Starke  County  to  work.  The  study 
did  not  break  down  the  figures  in  terms 
of  the  destinations  to  which  these 
people  commuted. 

Nonetheless,  this  commenter  stated 
that  the  jobs  that  exist  in  the  Central 
Time  Zone  as  compared  to  the  quality 
and  pay  of  the  jobs  in  the  Eastern  Time 
Zone  are  far  different.  "When  we  find  a 
job  in  Lake  and  Porter  County,  that  job 
pays  significantly  more  than  the  five 
dollar-  and  six  dollar-hour  job  over  in 
the  non-union  shop  (on  eastern  time); 
*  *  *  so  even  if  the  commuter  numbers 
were  fifty-fifty,  the  dollars  that  would 
come  into  the  county  because  of  the 
commute  are  going  to  be  greater  because 
the  jobs  that  exist  in  the  central  zone 
are  higher-paying  jobs." 

Others  disputed  this  comment.  One 
commenter  said,  "It  was  stated  that 
Marshall  County  jobs  pay  six  dollars  an 
hour,  I  can  call  that  a  lie.  I  make  a  lot 
more  than  that,  and  I  work  for  the  city  of 
Plymouth."  Commenting  on  the  high- 
paying  jobs  in  the  eastern  time  zone, 
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another  person  stated  that,  'There  are  a 
lot  of  jobs  (in  the  Eastern  Time  Zone), 
and  I  think  that  there's  just  as  much  of  a 
percentage  (in  the  Eastern  Time  Zone) 
or  maybe  even  more.  I  don't  know  very 
many  people  who  work  in  Chicago:  I 
know  most  of  them  that  work  toward 
(the  Eastern  Time  Zone),  and  there  is 
just  as  high-paying  jobs  (in  the  Eastern 
Time  Zone),  but  the  thing  of  it  is,  if  you 
do  work  in  the  (Eastern  Time  Zone),  you 
got  to  get  up  too  early." 

Another  focal  point  of  the  comments 
was  Starke  County's  present  and  future 
ties  to  the  east  and  west.  A  commenter 
stated  that  one  issue  the  Department 
has  to  focus  on  in  this  proceeding  is 
"whether  we're  oriented  toward  South 
Bend  or  whether  it's  Lake  and  Porter 
County.  Gary  and  Chicago.  Which  way 
are  there  going  toie  economic 
advantages  for  people  in  the  county?" 
There  were  comments  about  Starke 
County's  present  and  future  contacts 
and  ties  to  the  east  and  the  west. 

Several  commenters  felt  that  Starke 
County  will  be  even  more  aligned  to 
central  time  in  the  future  than  it  is 
presently.  As  articulated  by  one,  "If  we 
look  at  the  economic  future  in  the  two 
directions  that  we're  talking  about,  the 
clear  winner  is  toward  Northwest 
Indiana  and  the  Central  Time  Zone. 
That's  where  I  think  our  future  is  going 
to  be — maintaining  ties  in  that  direction. 
I  think  that's  where  the  jobs  are  going  to 
come  from  for  the  people  &om  Starke 
County.  That's  where  the  better  paying 
jobs  are  going  to  come  from,  and  that's.  I 
think  frankly,  the  way  we're  going  to 
need  to  be."  This  group  of  commenters 
pointed  out  that  a  "major  economic 
boost"  for  Northwest  Indiana  is  coming 
with  the  construction  of  a  series  of 
major  marinas  along  the  shores  of  Lake 
Michigan.  They  beheve  that  "positive 
ripple  effects  will  be  felt  in  Starke 
County."  Moreover,  they  contend  that  a 
"major  economic  impact  will  be  felt  with 
the  construction  of  the  third  major 
airport  around  Chicago." 

These  commenters  compared  this 
rather  positive  economic  outlook  for  the 
Central  Time  Zone  with  what  they 
considered  the  present  and  future 
economic  bleakness  of  the  Eastern  Time 
Zone.  They  pointed  to  several  plant 
closings  and  job  losses  as  evidence  of 
the  "gloominess":  100  jobs  at  Bivouac 
Industries;  130  jobs  at  Burcliff  Industries. 
Lakeville;  268  jobs  at  Allied  Products: 
650  probable  jobs  at  Whitehall 
Laboratories:  and  800  probable  jobs  at 
Uniroyal.  In  addition,  they  pointed  out 
that  the  closure  of  Crissom  Air  Force 
Base  recommended  by  the  Base  Closure 
and  Realignment  Commission  could 


mean  an  estimated  loss  of  2200  military 
personnel  and  100  civihan  jobs. 

A  second  group  of  commenters 
comprised  mostly  of  corporate  leaders 
and  representatives,  including  those 
from  Starke  County's  three  largest 
corporations,  were  of  a  different  view. 
They  favored  the  proposed  change 
because  most  of  their  business  contacts 
were  toward  the  east.  The  corporate 
officers,  managers  or  representatives  of 
nine  corporations  commented:  eight  of 
those  corporations  represented  favored 
the  change.  One  general  manager  of  a 
corporation  that  employs  65  people 
stated,  "Economic  development  should 
take  place  in  this  region  because  a  daily 
trip  to  Chicago  is  just  too  long  of  a  drive, 
no  matter  what  time  zone  we  are  in."  He 
pointed  out  that  it  would  be  beneficial 
for  his  corporation  to  be  a  part  of  the 
Eastern  Time  Zone.  "Ninety  percent  of 
both  our  customers  and  suppliers 
(including  common  carriers)  are  located 
east  of  us.  Most  of  our  travelling  related 
business  takes  place  in  the  Eastern  Time 
Zone.*  *  *"  Responding  to  the  comments 
regarding  the  third  Chicago  airport  as  a 
reason  against  the  change,  he  stated  that 
"nobody  knows  where  this  airport  is 
going  to  be  located."  and  that  "if 
Midway  Airport  is  an  indication  of  the 
success  of  such  smaller  airports  in 
highly  populated  areas,  then  most 
travellers  are  still  going  to  fly  out  of 
O'Hare  for  a  long  time  to  come." 

Several  other  corporate  leaders 
explained  that  their  businesses  are  more 
tied  to  the  east  rather  than  to  the  west 
and  that  being  on  central  time 
inconveniences  their  business.  "Our 
company  finds  it  very  difficidt  to 
schedule  service  for  customers  in  the 
eastern  time  zones.  It  would  be  so  much 
better  to  be  on  the  same  time  as  our 
clients."  This  corporate  leader  went  on 
to  explain  that  their  regional  offices  and 
most  other  districts  his  company  did 
business  with  are  "on  fast  time."  This 
sentiment  was  echoed  by  another 
corporation  which  stated.  "Over  %  of 
our  customers  live  in  (the)  Eastern 
(T)ime  (Z)one.  All  our  commerce  is  done 
in  (the)  Eastern  Standard  Time  Zone." 
Still  another  corporate  leader  stated. 
"The  majority  of  our  customers  are 
located  East  of  Starke  County  next  to 
Plymouth  and  South  of  Starke  County 
into  Winamac.  This  causes  problems  to 
set  up  time  schedules  for  any  service 
work." 

The  general  manager  of  another 
corporation  which  employs  160  people 
discussed  the  ways  in  which  being  on 
central  time  presently  inconveniences 
his  corporation.  He  stated  that  the 
majority  of  the  corporation's  customers 
are  in  the  Eastern  Time  Zone  and  that 


"customers  and  visitors  traveling  from 
other  parts  of  the  state  arrive  at  our 
facility  one  hour  early."  He  further 
stated  that  a  change  would  benefit 
travel  and  transportation  because  the 
airport  which  it  uses  is  in  the  Eastern 
Time  Zone  which  results  in  a  shorter 
workday  in  the  office  to  meet  flight 
schedules.  Finally,  he  commented  on 
how  service  to  the  corporation's 
customers  would  be  enhanced  in  event 
the  proposed  change  is  made  because 
the  corporation  would  be  on  the  same 
time  as  South  Bend,  "the  hub  for  air 
freight  distribution;"  being  on  the  same 
time  as  South  Bend  would  "enhance  our 
ability  to  better  service  our  customers 
during  crisis  situations." 

Finally,  one  commenter  noted  all  of 
the  banks  in  Starke  County  except  one 
•  have  filed  letters  in  support  of  the 
change  of  time  from  central  time  to 
eastern  time.  Since  the  Department's 
last  decision  concerning  Starke  County 
in  1987,  the  banks  have  changed  their 
orientation  from  Chicago  to  financial 
centerxs  in  the  Eastern  Time  Zone.  The 
American  State  Bank  transferred  its 
financial  center  from  Chicago  to 
Indianapolis.  Ameritrust,  formerly  Knox 
Building  Loan  &  Savings  Association, 
has  changed  its  center  of  commerce 
from  Chicago  to  South  Bend.  First 
Source  Corporation,  formerly  The 
Hamlet  State  Bank,  has  changed  its 
financial  center  from  Chicago  to  South 
Bend.  Society  Corporation,  formerly 
Farmers  Bank  and  Trust  Company. 
Knox.  Indiana,  has  changed  its  center  of 
operation  from  Chicago  to  Cleveland, 
Ohio.  One  bank,  Indiana  Federal 
Savings  A  Loan  Association,  which  is 
headquartered  in  Valparaiso,  Indiana 
remains  tied  primarily  to  central  time. 

3.  Health  Care 

Several  comments  addressed  the 
effect  the  proposed  change  would  have 
on  health  care.  One  physician  at  Starke 
Memorial  Hospital  was  against  the 
change  and  believed  a  change  would 
inconvenience  the  health  care 
community.  He  pointed  out  that  of  the  30 
physicians  that  staff  the  hospital  and 
live  outside  of  Starke  County,  22  live  in 
the  Central  Time  Zone.  Moreover,  he 
stated  that  of  the  95  patients  that  had  to 
be  transferred  from  Starke  County 
Memorial  Hospital  for  more  detailed 
care,  80%  of  those  were  transferred  to 
hospitals  in  the  Central  Time  Zone. 
Another  commenter  who  is  a 
caseworker  for  the  Starke  County 
Department  of  Public  Welfare  stated 
that  many  of  her  clients  who  are 
disabled  and  elderly  are  referred  to 
hospitals  in  the  Central  Time  Zone  for 
testing  and  treatment.  She  also  has 
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clients  who  are  veterans  and  who  must 
make  visits  to  Veterans  Administration 
(V.A.)  clinics  and  hospitals  in  the 
Central  Time  Zone.  A  representative 
from  the  Veterans  of  Foreign  Wars 
demonstrated  that  it  would  be  more 
beneficial  for  the  more  than  2500 
veterans  to  remain  on  central  time.  He 
explained  that  there  are  V.A.  facilities  in 
both  time  zones  but  that  the  facilities  in 
the  Central  Time  Zone  are  closer  and 
have  better  transportation  to  them. 

One  commenter,  a  home  health  care 
nurse,  responding  to  such  comments 
stated  that  patients  from  Starke  County 
Memorial  Hospital  are  also  sent  to 
South  Bend,  Indianapolis  and  Fort 
Wayne,  and  that  some  of  her  patients 
are  V.A.  patients  from  Fort  Wayne  or 
Indianapolis.  She  further  explained  that 
some  of  her  patients  catch  a  bus  that 
goes  to  South  Bend  Memorial  Hospital 
for  radiation  or  chemotherapy.  Another 
commenter  stated,  "Hospitals  are  open 
24  hours  a  day,  and,  I  agree,  we  transfer 
a  lot  of  people  out  of  here.  But  the 
hospitals  are  open  24  hours  a  day,  and 
the  doctors  are  supposed  to  be  on  call, 
just  like  I  am,  24  hours  a  day.  They  (the 
doctors)  can  change  their  time." 

4.  Legal  Services 

Commenters  associated  with  the  legal 
profession  were  against  the  change. 
Indiana  is  a  liberal  change  of  venue 
state,  and  numerous  cases  are 
transferred  to  Starke  County  from  other 
jurisdictions.  The  majority  of  those 
cases  are  from  jurisdictions  on  central 
time.  A  m^istrate  said  that  parties  from 
other  jurisdictions  often  show  up  an 
hour  early,  but  if  the  change  is  made,  he 
fears  it  would  result  in  parties  showing 
up  an  hour  late.  An  attorney  in  Knox 
commented  that  most  of  the  people  he 
encountered  in  his  practice  work  in  the 
Central  Time  Zone,  and  he  believed  that 
many  more  would  be  inconvenienced 
rather  than  convenienced  by  the  change. 
A  commenter  from  the  prosecuting 
attorney's  office  of  Starke  County  was 
against  the  change.  She  noted  that  most 
of  the  contacts  of  her  office,  such  as  the 
Indiana  State  Police  Post  for  Area  #1, 
the  Tri-County  Drug  Enforcement  Task 
Force,  and  other  prosecution  and 
defense  lawyers  with  whom  the  office 
communicates,  were  within  the  Central 
Time  Zone. 

5.  Farming 

Many  of  the  farmers  in  Starke  County 
favor  the  change.  One  commenter 
thought  that  a  change  to  eastern  time 
will  benefit  the  farmers  because  as  a 
farmer  he  conducted  most  of  his 
business  to  the  east  and  south.  Another 
commenter,  a  farmer's  wife,  prefers  the 
change  simply  because  "it's  better  for 


harvesting."  Another  commenter  stated 
that  when  the  time  changes  in  the  fall, 
"we  are  in  the  middle  of  picking  com 
and  harvesting  beans.  The  daylight 
hours  are  very  important  to  our 
operation,  and  when  the  time  changes 
the  retail  stores  open  an  hour  later  in 
relation  to  daybreak."  He  favors 
changing  to  eastern  time  "so  that  the 
store  [will]  open  earlier  in  the  day  in 
relation  to  daybreak."  Moreover,  he 
stated  that  the  majority  of  his  trucking 
operation  was  to  the  south  and  east. 
One  farmer  stated  that  he  will  be 
inconvenienced  by  the  change  because 
he  sells  his  grain  to  elevators  in 
Chicago.  He  stated  that  a  change  to 
eastern  time  will  cause  him  to  get  up  in 
the  winter  months  "in  the  dark  when  I 
couldn't  do  anything  due  to  weather, 
cold  and  darkness." 

6.  The  Election 

In  the  May  1990  primary  election,  the 
issue  of  the  proposed  time  zone  change 
was  put  to  an  advisory  referendum.  The 
proponents  of  the  change  won  by  a  tally 
of  1995  to  939.  Many  commenters  were 
impassioned  in  either  defending  or 
attacking  the  referendum.  Those 
commenters  opposed  to  the  change 
discredited  the  election  because  they 
"were  not  informed  about  the  time 
change  referendum,"  because  many 
people  "do  not  vote  in  the  primary,"  and 
because  "only  13%  of  the  total  adult 
population  voted  to  make  the  change." 
Those  in  favor  of  the  change  supported 
the  election  stating  that  "the  time  zone 
issue  was  well  publicized  before  the 
election"  and  that  the  "people  voted, 
and  they  should  get  what  they  voted 
for."  One  commenter  stated,  "We  voted! 
Everybody  had  the  right  to  vote.  When 
you  give  up  that  right,  you  should  not 
grumble  about  what  was  voted  on.  If  it's 
voted  on,  if  it's  passed — if  it's  the 
President  or  if  it's  an  issue  like  this — it 
should  be  buried." 

7.  Miscellaneous 

There  are  three  major  television 
stations  in  South  Bend  that  are  on 
eastern  time.  Several  commenters 
believe  that  the  change  will 
inconvenience  television  viewing 
because  currently  they  watch  the  news 
at  10  p.m.  c.s.t.  If  the  change  occurs,  they 
will  have  to  watch  the  news  at  11  p.m. 
e.s.t. 

Another  commenter,  a  postmaster, 
noted  that  the  post  office  in  Knox  is  tied 
to  the  Eastern  Time  Zone  because  its 
management  ofHce  is  in  Fort  Wayne  and 
the  mail  processing  center  is  in  South 
Bend.  Moreover,  people  have  called  the 
postmaster  because  their  mail  was  not 
delivered  because  the  postal  delivery 
people  were  unable  to  deliver  the  mail 


after  dork.  A  change  to  eastern  time  will 
give  the  employees  time  to  deliver  and 
will  place  the  Knox  post  office  on  the 
same  time  as  its  management  o^ice. 

There  were  several  commenters  who 
did  not  favor  either  central  time  or 
eastern  time,  but  wanted  Indiana  all  in 
one  time  zone. 

Several  commenters  noted  how 
divided  the  community  had  become  over 
the  question  of  whether  to  change.  One 
commenter  stated  that  he  "was 
particularly  struck  with  how  intolerant 
people  were  at  the  (April  4, 1991)  public 
hearing.  At  the  previous  two  hearings, 
although  people  disagreed,  they  at  least 
were  courteous  enough  to  let  the  other 
side  speak.  But  that  was  not  the  case 
this  time."  Another  noted  how  the 
hearing  had  fallen  to  the  level  of  "pitting 
neighbor  against  neighbor,  and  but  for 
the  fact  of  the  capable  hands  of  our 
moderator,  this  meeting  would  have 
gotten  out  of  hand." 

Finally,  several  commenters 
addressed  the  impossibility  of  the 
Department's  decision  being  able  to 
please  everyone.  One  newspaper  article 
(discussing  the  proceeding  to  change  the 
time  zone  in  1987)  attached  to  a 
comment  stated,  "*  *  *  but  if  Starke 
County  were  to  go  to  (the  Eastern  Time 
Zone)  it  would  merely  be  a  matter  of 
exchanging  one  group  of  unhappy 
people  for  another."  One  commenter 
remarking  on  this  proceeding  stated, 
"It's  really  a  matter  of  whose  ox  is  going 
to  be  gored." 

Decision  and  Discussion 

The  Department  is  required  to  act 
pursuant  to  the  Uniform  Time  Act.  The 
Act  states  that  "the  limits  of  each  zone 
shall  be  defined  by  an  order  of  the 
Secretary  of  Transportation,  having 
regard  for  the  convenience  of  commerce 
and  the  existing  junction  points  and 
division  points  of  common  carriers 
engaged  in  interstate  or  foreign 
commerce*  *  *."  Traditionally,  the 
Department  has  defined  the 
"convenience  of  commerce"  standard 
very  broadly  to  include  consideration  of 
all  the  impacts  on  the  communty  from  a 
change  in  the  time  zone.  In  making  a 
decision,  the  Department  looks  at: 

— Where  businesses  in  the  community 
get  their  supplies  and  where  they  ship 
their  goods  and  products; 

— Where  the  television  and  radio 
broadcasts  originate; 

— Where  newspapers  are  published; 

— Where  the  community  gets  its  bus, 
rail,  and  flight  service,  both  passenger 
and  freight; 

— What  percentage  of  residents  work 
outside  the  community  and  where  the 
residents  work; 
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— What  the  major  elements  of  the 
community's  economy  are;  and 

— If  residents  leave  the  community  for 
schooling,  recreation,  health  care,  or 
religious  worship,  what  standard  of  time 
is  observed  in  the  places  where  they  go 
for  these  purposes.  Additionally,  the 
Department  considers  any  other  impacts 
the  proposed  time  change  might  have  on 
the  community  and  whether  the 
proposed  change  has  community 
support. 

As  commenters  correctly  observed,  no 
decision  on  the  location  of  a  time  zone 
boundary  can  ever  be  satisfactory  to 
everyone.  Either  decision  will  make  life 
easier  for  some  people  and  more 
difficult  for  others.  The  Department  is 
well  aware  of  this  fact,  and  regrets  the 
inconvenience  that  this  decision  will 
cause  for  some  Starke  County  residents. 

In  an  area  like  Starke  County,  a 
decision  on  a  time  zone  boundary  will 
not  have  significant  effects  on  commerce 
on  a  national  scale.  In  order  to 
determine  what  would  "serve  the 
convenience  of  commerce"  in  such  a 
case,  the  Department  looks  at  the 
balance  of  convenience  for  the 
community  and  its  businesses, 
institutions,  and  residents.  There  is 
substantial  evidence  provided  by 
commenters  on  both  sides  of  the 
question.  Based  on  the  evidence,  the 
Department  has  concluded  that  placing 
Starke  County  in  the  Eastern  Time  Zone 
will  better  satisfy  the  statutory 
standard. 

With  respect  to  education,  all  four 
superintendents  of  the  school  systems 
(Starke  County's  largest  employer) 
which  will  be  affected  by  the  change 
support  the  move  to  eastern  time.  They 
favor  the  change  primarily  because  it 
will  alleviate  the  administrative  burden 
caused  by  having  to  operate  joint 
programs  with  schools  on  eastern  time 
and,  thereby,  facilitate. the  education  of 
Starke  County's  students.  The 
Department  agrees. 

Opponents  of  the  change  did  not 
persuade  the  Department  that  the 
change  to  eastern  time  would  increase 
the  danger  to  school  children  who  will 
have  to  catch  the  bus  in  the  dark. 
However,  a  Starke  County  policeman 
stated  that  statistics  simply  do  not  show 
that  school  children  will  be  exposed  to 
greater  danger.  As  the  Department 
explained  in  its  earlier  decisions 
concerning  Starke  County,  schoolbus 
pickups  in  rural  areas  tend  to  be  at  the 
children's  homes  so  that  children  can 
wait  safely  inside  until  the  schoolbus 
arrives  to  pick  them  up.  Second,  nearby 
eastern  zone  counties  already  have 
similar  time  and  light  situations  for 
morning  pickups  that  Starke  County  will 
have  when  placed  on  eastern  time.  No 


data  was  submitted  showing  that  nearby 
eastern  zone  county  school  children 
were  experiencing  more  accidents  than 
central  zone  county  school  children 
because  of  the  time  and  light 
differences.  The  Department  concludes 
that  the  change  to  eastern  time  will  not 
increase  the  danger  to  school  children  in 
Starke  County 

The  longer  fog  and  snow  delays  and 
inconveniences  to  athletic  and  academic 
teams  who  will  have  to  return  late  at 
night  after  competing  with  schools  on 
central  time  are  valid  concerns; 
however,  in  terms  of  priority,  the  school 
superintendents  preferred  increased 
administrative  efficiency  over  shorter 
fog  delays  and  earlier  returns  from 
games  or  contests  by  their  athletic  and 
academic  teams  competing  with  schools 
on  central  time.  The  Department  lent 
deference  to  the  superintendents' 
positions.  In  addition,  one  commenter 
noted  that  getting  home  later  from 
games  can  be  balanced,  to  some  degree, 
by  scheduling  games  in  the  Central  Time 
Zone  earlier  in  the  evening  and  allowing 
Starke  County  teams  to  leave  school 
early  for  those  games.  The  earlier 
schedule  would  permit  Starke  County 
teams  to  return  to  Starke  earlier. 

The  Department  also  finds  that 
corporate  and  financial  institutions 
(including  the  three  largest  employers 
outside  of  the  school  systems)  in  Starke 
County  look  to  the  east  for  most  of  their 
business  and  contacts.  The 
overwhelming  majority  of  the 
representatives  from  these  institutions 
who  responded  supported  the  change  to 
eastern  time.  They  demonstrated  that 
these  institutions  are  dependent  more  on 
the  east  for  customers,  supplies, 
transportation,  and  organization  than 
they  are  on  the  west.  As  noted,  major 
financial  institutions  have  changed  their 
orientation  from  cential  time  to  eastern 
time  as  well. 

In  its  October  22, 1981  decision 
concerning  Starke  County,  the 
Department  denied  the  requested 
change  primarily  because  the 
information  obtained  during  the 
rulemaking  proceeding,  including  data 
regarding  commuting  patterns  for  Starke 
County  compiled  by  the  Census  Bureau 
after  the  1980  Census,  suggested  that,  of 
the  people  who  commuted  to  work 
outside  of  Starke  County,  more  people 
commuted  to  the  west  rather  than  to  the 
east.  In  a  subsequent  decision  in  March 
of  1987,  the  Department  concluded  that 
the  commuter  numbers  were  virtually 
the  same  as  before,  and  there  was  no 
hard  data  to  suggest  that  the  commuting 
patterns  had  changed.  The  Census 
Bureau  has  not  yet  compiled  the 
information  showing  the  commuting 
patterns  after  the  1990  Census. 


Given  the  passage  of  time  since  the 
1980  Census,  however,  the  conclusion 
that  commuting  patterns  continue  to 
favor  central  time  areas  is  not  as 
strongly  based  as  it  once  was.  There 
was  at  least  impressionistic  evidence 
provided  during  this  proceeding  to  the 
effect  that  patterns  are  less  oriented  to 
the  west  than  they  once  were.  In 
addition,  the  major  educational, 
corporate  and  financial  institutions  in 
Starke  County  have  shifted  their  focus 
to  the  east.  The  leaders  of  these 
institutions  believe  that  the  time  change 
will  facilitate  their  administrative, 
business  and  commercial  ties  with  the 
east.  The  Department  agrees. 

Also,  the  opponents  of  the  change 
implied  that  the  number  of  people  who 
commute  to  the  west  will  increase  with 
the  construction  of  the  new  airport 
outside  of  Chicago.  A  study  conducted 
by  a  consultant  predicted  increased  jobs 
in  northwest  Indiana  with  the 
construction  of  the  third  major  airport 
for  Chicago;  however,  these  predictions 
were  insufficient  to  overcome  the 
present  benefits  that  the  time  change 
will  give  to  the  financial,  corporate  and 
educational  institutions.  No  definite  site 
has  been  selected  as  of  yet,  and  the 
benefit  to  Starke  County  is  too  uncertain 
to  suffice  as  a  reason  for  denying  the 
time  change,  especially  in  light  of  the 
present  benefits  the  change  will  mean 
for  the  County. 

Members  of  the  health  and  legal 
professions  were  predominantly 
opposed  to  the  proposal.  However,  after 
considering  ail  the  information,  we 
conclude  that  the  convenience  of 
commerce  would  be  better  served  if  the  . 
educational,  corporate  and  financial 
institutions  were  placed  on  the  same 
time  as  most  of  their  contacts,  customers 
and  suppliers. 

There  was  a  nearly  equal  number  of 
comments  on  each  side  of  the  issue.  As 
the  Department  representative  noted  at 
the  hearing,  however,  the  comment 
process  is  not  a  referendum;  it  is  the 
persuasiveness  of  the  arguments  with 
respect  to  the  convenience  of  commerce 
standard  that  is  the  key.  Though  both 
sides  made  strong  presentations,  we 
believe  that  the  prochange  commenters 
made  the  stronger  case. 

We  would  be  remiss  if  we  did  not  give 
weight  to  the  actual  referendum  on  the 
issue  in  which  Starke  County  voters 
supported  the  proposed  change  by  over 
a  two  to  one  margin.  The  result  of  this 
referendum  must  be  taken  into  account 
as  revealing  the  sense  of  the  electorate 
as  to  what  is  best  for  their  county. 
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Impact  on  Observance  of  Daylight 
Saving  Time 

This  final  rule  does  not  directly  affect 
the  observance  of  daylight  saving  time 
(d.s.t.).  Under  the  Uniform  Time  Act  of 
1966,  as  amended,  the  standard  time  of 
each  time  zone  in  the  United  States  is 
advanced  one  hour  from  2  a.m.  on  the 
first  Sunday  in  April  until  2  a.m.  on  the 
last  Sunday  in  October,  except  in  any 
State  that  has  exempted  itself  from  this 
observance.  A  State  in  more  than  one 
time  zone  may  have  its  exemption  apply 
only  to  that  part  of  the  Slate  that  is  in 
the  more  easterly  time  zone.  Indiana  is 
the  only  State  that  has  exercised  this 
"split  State"  exemption.  The  81  counties 
of  the  State  that  are  in  the  Eastern  Time 
Zone  do  not  observe  d.s.t..  while  the 
eleven  in  the  Central  Time  Zone,  do. 
Thus,  the  Department's  decision  to  move 
Starke  County  from  central  time  to 
eastern  time  means  that  it  will  be 
exempt  from  d.s.t. 

Effective  Date 

This  final  rule  is  effective  at  2  a.m. 
central  daylight  time  (c.d.t.]/2  a.m. 
eastern  standard  time  on  Sunday, 
October  27, 1991.  Starke  County 
residents  should  not  move  their  clocks 
either  forward  or  backward  in  order  to 
make  the  change  to  eastern  standard 
time.  The  effective  date  and  time 
coincide  with  the  change  from  daylight 
saving  time  to  standard  time.  The 
Department  believes  that  this  is  the 
most  logical  time  for  the  change  to  take 
effect  since  it  is  at  this  time  of  year  that 
everyone  naturally  focuses  on  time. 

Rulemaking  Analyses  and  Notices 

Regulatory  Flexibility  Act 

I  certify  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  final 


rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  its  highly  localized 
impact. 

Executive  Order  12291  (Federal 
Regulatian)  and  DOT  Regulatory 
Policies  and  Procedures 

The  Rile  is  not  a  major  rule  under 
Executive  Order  12291  or  a  significant 
rule  under  DOT  Regulatory  Policies  and 
Procedures,  44  FR  11034.  The  economic 
impact  is  so  minimal  that  it  does  not 
warrant  preparation  of  a  regulatory 
evaluation. 

Executive  Order  12612  (Federalism) 

The  final  rule  has  also  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612;  it  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  SubjecU  in  49  CFR  Part  71 

Time. 

In  consideration  of  the  foregoing,  DOT 
amends  tide  49,  Code  of  Federal 
Regulations,  part  71  as  follows: 

PART  71— [AMENDED] 

1.  Authority  for  part  71  continues  to 
read: 

Authority:  Sees.  1-4, 40  Stat.  450,  as 
amended;  sec.  1, 41  Stat.  1446,  as  amended; 
sees.  2-7,  80  Stat.  107,  as  amended;  15  U.S.C. 
260-267. 

2.  Paragraph  (b)  of  §  71.5  is  revised  to 
read: 

§  71.5    Boundary  lina  iMtwaen  eastam  and 
central  zones 

(b)  Indiana-Illinois.  From  the  junction 
of  the  western  boundary  of  the  State  of 


Michigan  with  the  northern  boundary  of 
the  State  of  Indiana  easterly  along  the 
northern  boundary  of  the  State  of 
Indiana  to  the  east  line  of  LaPorte 
County;  thence  southerly  along  the  east 
line  of  LaPorte  County  to  the  north  line 
of  Starke  County;  thence  west  along  the 
north  line  of  Starke  County  to  the  west 
line  of  Starke  County;  thence  South 
along  the  west  line  of  Starke  County  to 
the  south  line  of  Starke  County;  thence 
west  along  the  south  line  of  Starke 
County  to  the  east  line  of  Jasper  County; 
thence  south  along  the  east  line  of 
Jasper  County  to  the  south  line  of  Jasper 
County;  thence  west  along  the  south 
lines  of  Jasper  and  Newton  Counties  to 
the  western  boundary  of  the  State  of 
Indiana;  thence  south  along  the  western 
boundary  of  the  State  of  Indiana  to  the 
north  line  of  Gibson  County;  thence 
easterly  and  southerly  along  the  north 
line  of  Gibson  County  to  the  east  line  of 
Gibson  County;  thence  south  along  the 
east  line  of  Gibson  County  to  the  north 
line  of  Warrick  County;  thence  easterly 
and  southerly  along  the  north  lines  of 
Warrick  and  Spencer  Counties  to  the 
east  line  of  Spencer  County;  thence 
southerly  along  the  east  Une  of  Spencer 
County  to  the  Indiana-Kentucky 
boundary. 

Issued  in  Washington,  DC  on  October  11, 
1991. 

Samuel  K.  Skinner, 
Secretary. 
(FR  Doc.  91-25055  Filed  10-11-01;  3:37  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

(Docket  No.  91-126] 

Importation  of  Pomelo  from  Israel 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  Fruits  and  Vegetables  regulations  to 
allow  the  importation  of  pomelo  from 
Israel,  subject  to  completion  of  the 
Animal  and  Plant  Health  Inspection 
Inspection  Service  prescribed  cold 
treatment  for  the  Mediterranean  fruit 
fly.  We  believe  this  action  is  warranted 
because  there  appears  to  be  no 
significant  pest  risk  associated  with  the 
importation  of  pomelo  from  Israel  under 
these  circumstances. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
November  18, 1991. 
ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analvsis  and  Development, 
PPD,  APHIS,  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road. 
Hyatfsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
126.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  and  Independence 
Avenue  SW..  Washington.  DC.  between 

8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L  Griffin.  Head.  Permit  Unit. 
PPQ.  APHIS.  USDA.  room  632.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-8645. 
SUPPLEMENTARY  INFORMATION:  The 
Fruits  and  Vegetables  regulations  in  7 
CFR  319.56  et  seq.  (referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 


the  United  States  to  prevent  the 
introduction  and  dissemination  of 
injurious  insects  that  are  new  to  or  not 
widely  distributed  within  and 
throughout  the  United  States. 

Currently  the  regulations  in  §  319.56 
do  not  provide  for  the  importation  of 
pomelo  from  Israel.  Both  the 
Mediterranean  fruit  fly  (Ceratitis 
capitata)  and  the  Oriental  red  spider 
mite  [Eutetranychus  orientalis)  are 
known  to  attack  citrus  in  Israel.  These 
are  considered  potentially  destructive 
pests  by  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and  neither 
is  present  and  widely  distributed  in  the 
United  States. 

Recently  the  plant  protection  service 
of  Israel  requested  that  we  consider 
allowing  the  entry  of  pomelo  [Citrus 
grandis]  from  Israel.  Although  both  the 
Mediterranean  fniit  fly  (Medfly)  and  the 
Oriental  red  spider  mite  (ORSM)  are 
known  to  attack  citrus  in  Israel, 
research  done  by  the  Israelis  and 
accepted  by  APHIS  demonstrates  that 
the  cold  treatment  specified  in  §  319.56- 
2d(a)(2)(i)  for  Medfly  is  also  effective 
against  the  ORSM.  Pest  risk  analyses 
conducted  by  APHIS  have  determined 
that  any  other  injurious  insects  that 
might  be  carried  by  the  pomelo  would 
be  readily  detectable  by  a  USDA 
inspector. 

Therefore,  we  propose  to  add  a  new 
§  319.56-2U  to  allow  the  importation  of 
pomelo  from  Israel,  subject  to 
completion  of  the  cold  treatment  in 
§  319.56-2d(a)(2)(i)  and  to  all  other 
applicable  requirements  of  title  7  of  the 
Code  of  Federal  Regulations, 
>Subpart--Fruits  and  Vegetables.^ 
Entry  would  be  limited  to  North  Atlantic 
ports  north  of  and  including  Baltimore  if 
treatment  is  to  be  completed  in  the 
United  States.  The  climatic  conditions  in 
the  northeastern  United  States  would 
ensure  that  any  injurious  pests 
accompanying  shipments  of  pomelos 
from  Israel  prior  to  treatment  would  not 
pose  a  risk  in  that  area.  Entry  would  be 
allowed  through  any  port  if  treatment 
has  been  completed  prior  to  arrival  in 
the  United  States. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  m 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 


determined  that  this  proposed  rule,  if 
adopted,  would  have  an  effect  on  the 
economy  of  less  than  $100  million; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  and  would  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  are  proposing  to  allow  the 
importation  of  pomelo  from  Israel, 
subject  to  completion  of  an  APHIS- 
prescribed  cold  treatment  for  the  Medfiy 
and  the  OSRM.  Embassy  officials 
anticipate  that  initial  annual  pomelo 
shipments  from  Israel  to  the  United 
States  would  average  between  200  and 
300  metric  tons  and  increase  to 
approximately  1,000  metric  tons  within 
several  years.  The  initial  retail  value  of 
Israeli  pomelo  shipments  would  range 
from  approximately  $373,600  to  $747,000. 
As  Israel  increases  annual  exports,  the 
total  retail  value  of  pomelo  shipments  to 
the  United  States  would  be  expected  to 
increase  to  between  $1.5  million  and 
$2.1  million. 

In  the  United  States,  pomelo 
production  represents  an  extremely 
small  portion  of  the  domestic  citrus 
industry.  There  are  only  a  handful  of 
commercial  pomelo  producers  in  the 
United  States-approximately  two  to 
three  in  Florida,  with  some  additional 
production  occurring  in  California. 
Current  estimates  indicate  that  there  are 
fewer  than  1,000  pomelo  trees  in  the 
United  States.  Domestic  producers  grow 
pomelo  as  a  small  part  of  large-scale 
citrus  operations,  and  it  is  expected  that 
they  will  continue  to  grow  pomelo  at  the 
same  rate.  Thus  domestic  production  of 
pomelo  is  not  expected  to  be  affected  by 
increased  imports  from  Israel. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
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Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR,  part  3015,  subpart 
V.) 

List  of  Subjects  in  7  CFR  Part  319 

Agricidtural  commodities.  Fruit, 
Imports,  Plant  diseases.  Plant  pests. 
Plants  (Agriculture).  Quarantine, 
Transportation. 

PART  319—FOREIGN  QUARANTINE 
NOTICES 

Accordingly,  we  propose  to  amend  7 
CFR  part  319  as  follows: 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  ISOee,  ISOff.  151- 
167;  7  CFR  2.17.  2.51,  and  371.2(c),  unless 
otherwise  noted. 

2.  In  Subpart— Fruits  and  Vegetables, 
a  new  S  319.56-2u  would  be  added  to 
read  as  follows: 

§  3 1 9.56-2U    Condittont  governing  the 
entry  of  pomelo  from  Israel. 

Pomelo  from  Israel  may  be  imported 
into  the  United  States  only  if  cold 
treated  in  accordance  with  8  319.56- 
2d(a)(2)(i)  of  this  subpart  and  if  all  other 
applicable  requirements  of  this  subpart 
are  met.  Entry  is  limited  to  North 
Atlantic  ports  north  of  and  including 
Baltimore,  MD,  if  treatment  is  to  be 
completed  in  the  United  States.  Entry 
may  be  through  any  port  if  treatment 
has  been  completed  prior  to  arrival  in 
the  United  States. 

Done  in  Washington,  DC.  this  11th  day  of 
October,  1991. 

Robert  MelUnd, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  91-25036  Filed  10-16-91;  8:45  am) 
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7  CFR  Part  360 
(Docket  No.  91-084] 
RIN  0579-AA46 

Noxious  Weeds;  Addition  to  List 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  noxious  weed  regulations  by 


adding  a  weed,  Melaleuca 
quenquinervia  (Cav.)  Blake,  referred  to 
as  broadleaf  paper  baric  tree,  to  the  list 
of  noxious  weeds.  Listed  noxious  weeds 
may  be  moved  into  or  through  the 
United  States  only  under  a  written 
permit  and  under  conditions  that  would 
not  involve  a  danger  of  dissemination  of 
the  weeds.  This  action  appears  to  be 
necessary  to  prevent  the  artificial 
spread  of  the  weed  into  noninfested 
areas  of  the  United  States. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  16, 1991.  Requests  for  a  public 
hearing  must  be  received  on  or  before 
November  18, 1991. 
ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-084.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT! 
Thomas  G.  Flanigan.  Operations  Officer, 
Operations  Support  Staff,  Plant 
Protection  and  Quarantine,  APHIS, 
USDA,  room  646.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-8247. 
SUPPtfMENTARY  INFORMATION: 

Background 

The  noxious  weed  regulations 
(referred  to  below  as  the  regulations) 
were  established  under  authority  of  the 
Federal  Noxious  Weed  Act  of  1974 
(referred  to  below  as  the  Act)  and  are 
set  forth  in  7  CFR  part  360.  They  contain 
restrictions  on  the  movement  of  listed 
noxious  weeds  into  or  through  the 
United  States,  but  do  not  affect  the 
movement  of  listed  noxious  weeds  that 
are  moved  solely  intrastate. 

A  listed  noxious  weed  may  be  moved 
into  or  through  the  United  States  only 
pursuant  to  a  written  permit.  The 
regulations  provide  for  the  issuance  of  a 
written  permit  only  upon  a 
determination  that  the  importation  and 
movement  of  the  noxious  weed  would 
not  involve  a  danger  of  dissemination  of 
the  noxious  weed  in  the  United  States. 

The  list  of  noxious  weeds  in  the 
regulations  is  divided  into  aquatic 
weeds,  parasitic  weeds,  and  terrestrial 
weeds.  This  document  proposes  to  add 
Melaleuca  quenquinervia  (Cav.)  Blake 
(commonly  known  as  Melaleuca; 
referred  to  below  as  broadleaf  paper 


bark  tree)  to  the  list  of  noxious  aquatic 
weeds. 

Section  3(c)  of  the  Act  (7  U.S.C. 
2802(c))  defines  a  noxious  weed  as 
"*  •  *  any  living  stage  (including  but 
not  limited  to,  seeds  and  reproductive 
parts)  of  any  parasitic  or  other  plant  of  a 
kind,  or  subdivision  of  a  kind,  which  is 
of  foreign  origin,  is  new  to  or  not  widely 
prevalent  in  the  United  States,  and  can 
directly  or  >ndirectly  injure  crops,  other 
useful  plants,  livestock,  or  poultry  or 
other  interests  of  agriculture,  including 
irrigation,  or  navigation  or  the  fish  or 
wildlife  resources  of  the  United  States 
or  the  public  health." 

Broadleaf  paper  bark  tree  was 
introduced  into  Florida  from  Australia  in 
the  early  1900'8.  During  the  1940's, 
hundreds  of  thousands  of  seedlings  were 
planted  for  erosion  protection  for  the 
Lake  Okeechobee  levee  project.  The 
broadleaf  paper  bark  tree  exhibited 
faster  growth  and  more  frequent  and 
copious  flower  and  seed  production  in 
Florida  than  in  Austraha  due  to  a 
favorable  climate  and  the  absence  of 
natural  enemies.  In  addition  to  its 
erosion  prevention  capabilities,  this 
fast-growing  plant  was  valued  for  its  use 
as  a  natural  fence  and  windbreak,  for  its 
wood,  and  for  its  ornamental 
characteristics.  It  also  flowers  during 
periods  when  most  other  plants  do  not, 
so  it  provides  nectar  and  pollen  for 
Florida's  overwintering  honey  bee 
industry.  Widely  planted  as  an 
ornamental,  this  tree  now  also  exists  in 
California.  Texas,  Louisiana,  Hawaii, 
and  Puerto  Rico.  The  climate  in  these 
areas  has  not  allowed  the  uncontrolled 
spead  of  broadleaf  paper  baric  tree 
which  has  occurred  in  Florida. 

In  recent  years  there  has  been 
growing  concern  in  south  Florida  that 
the  continued,  uncontrolled  spread  of 
broadleaf  paper  bark  tree  may 
eventually  destroy  the  Everglades, 
eliminate  certain  rare,  threatened,  and 
endangered  plant  and  animal  species, 
and  impact  fiiture  water  supplies. 
Florida  state  agencies,  members  of 
Congress,  conservation  groups, 
environmental  groups,  and  individuals 
have  requested  that  APHIS  add 
broadleaf  paper  bark  tree  to  the  list  of 
noxious  weeds  in  7  CFR  part  360,  giving 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  authority  to  regulate 
the  interstate  movement  of  broadleaf 
paper  bark  tree  from  quarantined  areas 
and  to  cooperate  with  Florida  state 
authorities  in  managing  this  plant.  This 
introduced  weed  is  already  having  an 
adverse  effect  on  the  water  table  in 
southern  Florida,  resulting  in  a  loss  of 
wetlands.  The  continued  loss  of 
wetlands  would  adversely  affect  the 
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quality  of  life  for  citizens  living  in  that 
area,  the  survivability  of  wildlife  and 
fish,  and  the  biodiversity  of  the 
ecological  system. 

A  notice  of  two  public  meetings  and 
request  for  comments  was  published  in 
the  September  24, 1990.  Federal  Register 
(Docket  No.  90-158,  55  FR  39010),  with 
two  subsequent  notices  of  reschedulings 
(Docket  No.  90-217,  October  30, 1990.  55 
FR  45611;  and  Dorket  No.  90-225, 
November  15, 1990,  55  FR  47776).  Two 
meetings  were  held,  on  December  14  in 
Ft.  Lauderdale,  Florida,  and  on 
December  18  in  San  Francisco, 
California,  to  gather  information 
concerning  whether  broadleaf  paper 
bark  tree  should  be  designated  as  a 
noxious  weed.  A  total  of  27  people  gave 
testimony  at  the  Ft.  Lauderdale  meeting. 
Speakers  included  a  U.S.  Congressman 
and  private  individuals  recalling  their 
personal  experiences  with  the  plant,  and 
representatives  of  over  20  organizations. 
Organizations  included  city,  county. 
State,  and  Federal  governmental 
agencies,  environmental  groups,  and 
nurserymen.  All  speakers  supported 
listing  broadleaf  paper  bark  tree  as  a 
noxious  weed:  No  one  spoke  at  the 
December  18  California  meeting. 

We  have  also  received  35  written 
statements  from  similar  interest  groups 
as  those  listed  above  expressing 
concerns  about  broadleaf  paper  bark 
tree.  Of  major  concern  was  that  the 
weed  outcompetes  or  replaces  native 
vegetation  in  Florida.  Other  expressed 
concerns  included  the  adverse  effects  of 
the  weed  on  wildlife  and  fish,  ecology 
(biodiversity),  the  water  table,  public 
health,  fire  control  in  residential  areas, 
and  on  navigation. 

Only  one  comment  opposed 
designating  broadleaf  paper  bark  tree  as 
a  Federal  noxious  weed.  Broadleaf 
paper  bark  tree  is  widely  sold  as  an 
ornamental  in  California,  and  there  is 
some  interstate  movement  from 
California  to  Arizona.  Although  the 
commenter  opposed  designating  the 
plant  as  a  noxious  weed,  he 
acknowledged  that,  as  long  as  the 
nursery  industry  could  continue  to  sell 
the  plant  in  California,  losing  the 
Arizona  sales  would  not  adversely 
impact  the  industry. 

This  change  to  the  regulations  would 
help  protect  areas  not  infested  from 
becoming  infested  through  artificial 
movement  of  the  weed.  Designating 
broadleaf  paper  bark  tree  as  a  noxious 
weed  would  allow  APHIS  to  cooperate 
with  other  Federal  and  State  agencies  in 
conducting  biological  control  activities. 
By  providing  this  service,  it  is  possible 
that  wetlands  lost  to  this  weed  could 
revert  back  to  a  wetland  status.  This,  in 
turn,  would  improve  the  quality  of  life 


for  citizens  living  in  or  around  infested 
areas,  improve  habitat  for  wildlife  and 
fish,  and  increase  biodiversity  of  the 
fauna  and  flora  communities. 

Therefore,  we  are  proposing  to  amend 
§  360.200(a)  by  adding  Melaleuca 
quenquinervia  (Cav.)  Blake  to  the  list  of 
aquatic  weeds  regulated  under  the 
noxious  weed  regulations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule,  if  adopted, 
would  have  an  effect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule,  if  adopted,  would 
amend  the  noxious  weed  regulations  by 
adding  Melaleuca  quenquinervia  (Cav.) 
Blake,  referred  to  as  broadleaf  paper 
bark  tree,  to  the  list  of  aquatic  noxious 
weeds.  A  listed  noxious  weed  may  be 
moved  into  or  through  the  United  States 
only  pursuant  to  a  written  permit.  The 
regulations  provide  for  the  issuance  of  a 
written  permit  only  upon  a 
determination  that  the  movement  of  the 
noxious  weed  would  not  involve  a 
danger  of  dissemination  of  the  noxious 
weed  in  the  United  States. 

Broadleaf  paper  bark  tree  grows  in 
parts  of  the  United  States  where  the 
weather  is  warm  and  humid  and  winter 
freezing  does  not  occur.  Present 
coverage  is  approximately  3  million 
acres  in  California,  Florida,  Hawaii. 
Puerto  Rico,  and  Texas. 

The  State  of  Florida  has  declared 
broadleaf  paper  bark  tree  a  noxious 
weed,  making  the  growth  and  sale  of  the 
plant  illegal  in  the  State.  According  to 
the  economic  impact  assessment  made 
by  the  Florida  Division  of  Resource 
Management,  the  anticipated  benefits  of 
the  proposed  rule  far  outweigh  the  costs. 
The  direct  and  indirect  costs  to 
associated  industries  within  Florida 
have  been  estimated  to  be  about  $12.3 
million,  while  the  direct  and  indirect 
benefits  are  about  $160  million.  The 
addition  of  broadleaf  paper  bark'tree  to 
the  Federal  noxious  weed  list  is  not 
expected  to  have  a  greater  economic 
impact  than  the  State  amendment. 


Broadleaf  paper  bark  tree  is  grown  as 
an  ornamental  tree  in  Southern 
California.  There  are  about  583 
wholesale  and  1,026  retail  nurseries 
currently  in  operation  in  California. 
However,  it  is  not  known  how  many  of 
these  establishments  carry  broadleaf 
paper  bark  tree.  According  to  the 
information  obtained  from 
representative  retail  nursery 
establishments,  the  total  sale  of 
broadleaf  paper  bark  tree  plants  is 
estimated  to  be  about  $1.5  million  to  $2 
million.  This  represents  less  than  0.35 
percent  of  the  total  sales  of  the  nursery 
industry  in  California.  Most  of  the 
contacted  nurseries  reported  that  either 
they  have  never  engaged  in  interstate 
commerce  or  they  have  discontinued 
this  practice.  The  only  reported 
interstate  transaction  involves  the 
movement  of  seeds  from  California  to 
Hawaii. 

The  Hawaii  Department  of  Land  and 
Natural  Resources'  Forestry  Division 
raises  about  14,000  seedlings  annually 
from  seeds  which  are  imported  from  the 
mainland.  A  package  of  1000  seeds  is 
sold  at  an  average  price  of  about  $3.50. 
The  economic  impact  of  the  proposed 
rule  change  on  this  volume  of  commerce 
is  minor. 

If  broadleaf  paper  bark  tree  is  listed 
as  a  noxious  weed,  persons  moving  it 
into  or  through  the  United  States  would 
be  required  to  obtain  a  written  permit. 
Any  resultant  inconvenience  is  not 
expected  to  increase  broadleaf  paper 
bark  tree  seed  prices.  Since  the  volume 
of  interstate  trading  of  broadleaf  paper 
bark  tree  is  minimal.  APHIS  concludes 
that  adding  it  to  the  aquatic  noxious 
weed  list  is  unlikely  to  have  any 
significant  impact  on  U.S.  producers  and 
consumers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  information 
collection  provisions  that  are  included 
in  this  proposed  rule  will  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (0MB).  Your 
written  comments  regarding  information 
collection  will  be  considered  if  you 
submit  them  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  APHIS.  Washington, 
DC  20503.  You  should  submit  a  duplicate 
copy  of  your  comments  to:  (1)  Chief, 
Regulatory  Analysis  and  Development. 
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PPD,  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782  and  (2)  Clearance 
Officer,  OIRM.  USDA.  Room  404-W. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC  20250. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  b  7  CFR  Fart  360 

Imports,  Plants  (Agriculture), 
Quarantine,  Transportation,  Weeds. 

PART  360— NOXIOUS  WEED 
REGULATIONS 

Accordingly,  7  CFR  part  360  would  be 
amended  as  follows: 

1.  The  authority  citation  for  part  360 
would  be  amended  to  read  as  follows: 

Authority:  7  U.S.C.  2803  and  2809;  7  CFR 
Z17,  2.51.  and  371.2(c). 

2.  In  S  360.200,  paragraph  (a)  Usting 
aquatic  weeds  would  be  amended  by 
adding  the  following  in  alphabetical 
order:       1 1 

§  360.200    Designation  of  noxious  weeds. 

(a)  *  *  * 

Melaleuca  quenquinervia  (Cav.)  Blake 
(broadleaf  paper  bark  tree) 

Done  in  Washington,  DC,  this  11th  day  of 
October.  1991. 

RolMrt  MeDand, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  91-25051  Filed  10-16-91:  8:45  am] 

BItXINO  CODE  S410-34-F 


9  CFR  Part  91 
[Docket  No.  91-099] 

Ports  Designated  for  Exportation  of 
Animals,  Laredo,  TX 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  We  propose  to  amend  the 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  regulations  by  adding 
the  El  Primero  Equine  Export  Facility  as 
an  export  inspection  facility,  for  horses 
only,  for  the  port  of  Laredo,  Texas. 
Additionally,  we  propose  to  change  the 
listing  for  the  port  of  Laredo,  Texas,  to 
specify  that  it  has  both  airport  and 


border  port  facilities,  rather  than  only 
border  port  facilities.  The  effect  of  this 
action  would  be  to  add  an  additional 
inspection  facility  for  the  port.  We 
believe  that  this  facility  meets  the 
requirements  of  the  regulations  for 
inclusion  in  the  list  of  export  inspection 
facilities. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
November  18, 1991. 
ADDRESSES:  To  help  ensure  that  your 
Mrritten  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-099.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Andrea  Morgan,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  VS,  APHIS.  USDA,  room  763, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-8383. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  91. 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations)  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  We  propose  to  amend  §  91.14  by 
adding  the  El  Primero  Equine  Export 
Facility  as  an  export  inspection  facility 
for  horses  only  for  the  port  of  Laredo. 
Texas.  Additionally,  we  propose  to 
change  the  listing  for  the  port  of  Laredo, 
Texas,  to  specify  that  it  has  an  airport 
facility  as  well  as  a  border  port  facility. 

To  receive  approval  as  a  port  of 
embarkation,  a  port  must  have  export 
inspection  facilities  available  for 
inspecting,  holding,  feeding,  and 
watering  animals  prior  to  exportation  in 
order  to  ensure  that  the  animals  meet 
certain  requirements  specified  in  the 
regulations.  The  regulations  provide  that 
approval  of  each  export  inspection 
facility  shall  be  based  on  compliance 
with  specified  standards  in  S  91.14(c) 
concerning  materials,  size,  inspection 
implements,  cleaning  and  disinfection. 
feed  and  water,  access,  testing  and 
treatment  location,  disposal  of  animal 
wastes,  lighting,  and  office  and  rest 
room  facilities. 

We  believe  that  the  El  Primero  Equine 
Export  Facility,  located  at  Route  7,  Box 
305.  Laredo.  TX  78041,  (512)  723-6436. 
meets  the  requirements  of  {  91.14(c).  ^ 


The  regulations  currently  list  the  port 
of  Laredo.  Texas,  as  a  border  port. 
However,  the  El  Primero  Equine  Export 
Facility  desires  to  operate  as  an  airport 
facility.  Therefore,  it  would  be 
necessary  to  amend  the  regulations  by 
adding  the  word  airport  to  the 
designation  of  the  port  of  Laredo.  Texas. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule,  if 
adopted,  would  have  an  effect  on  the 
economy  of  less  than  $100  million; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  proposed  rule,  if  adopted,  would 
impact  the  four  or  five  exporters 
operating  in  the  Laredo.  Texas,  area. 
None  of  these  exporters  are  considered 
to  be  small  businesses.  This  proposed 
rule  would  benefit  these  exporters  by 
providing  the  option  of  an  additional 
export  inspection  facility,  ensuring  the 
timely  export  of  horses  with  minimal 
economic  effect 

We  have  identified  no  small  entities 
that  export  horses  from  the  Laredo, 
Texas,  area,  and  no  other  small  entities 
that  would  be  affected  by  this  proposed 
rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.) 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 
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List  of  Sub}ect8  in  9  CFR  Part  91 

Animal  Diseases.  Animal  welfare. 
Exports,  Humane  animal  handling. 
Livestock  and  livestock  products. 
Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  part  91  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
would  continue  to  read  as  follows: 

Autfaofity:  21  U.S.C  105. 112. 113. 114a.  12a 
121. 134b.  134f.  612.  613.  614,  618:  46  U.S.C. 
4668.  466b:  49  U.S.C.  1509(d):  7  CFR  2.17,  2.51, 
and  371.2(d]. 

S  91.14    (Amended] 

2.  In  S  91.14(a)(13)(vi),  the  paragraph 
heading  would  be  amended  by  adding 
the  words  "airport  and"  immediately 
before  the  words  "border  port". 

3.  Section  91.14(a)(13)(vi)(A)  would  be 
redesignated  as  S  91.14(a)(13](vi)(B)  and 
a  new  $  91.14(a)(13)(vi)(A]  would  be 
added  to  read  as  follows: 

§91.14    Ports  of  etnbarlcatlon  and  export 
Inspection  fsctlitles. 

(a)  •  *  * 

(13)  •  *  • 

(vi)  •  •  • 

(A)  El  Primero  Equine  Export  Facility 
(horses  only).  Route  7,  Box  305,  Laredo, 
TX  78041.  (512)  723-5436. 

Done  in  Washington.  DC  this  11th  day  of 
October,  1991. 

Robert  MeUand. 

Acting  Admlnislralor.  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  91-25037  Filed  10-16-91:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  333 
(Docket  No.  81N-114A] 
RIN0905-AA06 

Topical  Acne  Drug  Products  for  Over* 
ttie-Counter  Human  Use;  Amendment 
of  Tentative  Final  Monograph; 
Reopening  of  Comment  Period 

AOENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice  of  proposed  rulemaking: 
reopening  of  comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 


period  for  submission  of  comments  on 
the  notice  of  proposed  rulemaking 
amending  the  tentative  fmal  monograph 
(proposed  rule)  for  over-the-counter 
(OTC)  topical  acne  drug  products  to 
November  7, 1991.  The  proposed  rule 
appeared  in  the  Federal  Register  of 
August  7. 1991  (56  FR  37622).  FDA  is 
taking  this  action  in  response  to  a 
request  to  extend  the  comment  period 
for  an  additional  30  days  to  allow  more 
time  to  comment  on  this  proposal. 

DATES:  Written  comments  by  November 

7. 1991.  New  data  by  August  7. 1992. 
Comments  on  the  new  data  by  October 

7. 1992.  Written  comments  on  the 
agency's  economic  impact  determination 
by  November  7, 1991. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  7. 1991  (56  FR 
37622),  FDA  issued  a  notice  of  proposed 
rulemaking  to  amend  the  tentative  final 
monograph  for  OTC  topical  acne  drug 
products.  In  this  amendment,  the  agency 
reclassified  the  topical  acne  active 
ingredient  benzoyl  peroxide  from  its 
previously  proposed  monograph  status 
(Category  I)  to  "more-data-needed" 
(Category  III)  status.  FDA  issued  the 
notice  of  proposed  rulemaking  based  on 
its  determination  that  additional  studies 
are  necessary  to  adequately  assess 
safety  concerns  about  benzoyl 
peroxide's  possible  tumor  initiating  and 
promotion  potential.  The  agency  stated 
that  studies  of  18  to  24  months  in  two 
species  of  animals  (mouse  and  rat)  are 
needed  to  rule  out  the  possibility  of 
carcinogenicity.  The  agency 
acknowledged  that  it  may  take  several 
years  for  these  studies  to  be  conducted 
and  analyzed,  and  for  a  fmal 
determination  to  be  made  on  the  safety 
of  benzoyl  peroxide.  Because  animal 
studies  have  shown  that  benzoyl 
peroxide  is  a  skin  tumor  promoter  in 
certain  laboratory  animals  and  the 
relevance  to  humans  is  unknown,  the 
agency  noted  its  concern  about 
continued  OTC  marketing  availability 
pending  resolution  of  the  unresolved 
safety  issues.  Therefore,  the  agency 
specifically  invited  comments  on  this 
issue.  Interested  persons  were  given 
until  October  7, 1991,  to  submit 
comments  on  the  proposaL 


On  October  1, 1991.  the  National 
Consumer  League  (NCL)  requested  a  30- 
day  extension  to  November  7, 1991  in 
which  to  file  written  comments  on  the 
continued  OTC  marketing  availability  of 
benzoyl  peroxide  pending  resolution  of 
the  unresolved  safety  issues  raised  in 
the  August  7, 1991  Federal  Register 
notice.  NCL  stated  that  additional  time 
was  needed  to  consult  with  its 
membership  and  to  coordinate  with 
other  organizations  interested  in  this 
issue. 

FDA  has  carefully  considered  the 
request  and  believes  that  additional 
time  for  comment  is  in  the  public 
interest.  The  agency  believes  that 
additional  time  will  allow  for  more 
useful  comments  to  be  developed.  Thus, 
the  agency  considers  a  limited  extension 
of  the  comment  period  to  be 
appropriate. 

Interested  persons  may,  on  or  before 
November  7, 1991,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the  safety 
of  benzoyl  peroxide  for  use  as  an  active 
ingredient  in  OTC  topical  acne  drug 
products  and  the  agency's  economic 
impact  determination.  Three  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Comments  received  may  be 
seen  in  the  office  above  between  9  a.ir 
and  4  p.m.,  Monday  through  Friday. 

Dated:  October  10. 1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  91-25053  Filed  10-16-91;  8:45  am] 
enxmo  code  4i$o-oi-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IDE-4-1-5238;  FRL-4022-4J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware  Group  III  CTG:  RACT  for 
VOC  From  Synttietic  Organic  Chemical 
Manufacturing  Industries  (SOCMI) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
a  request  from  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Conti^l  (DNREC)  to 
revise  the  Delaware  ozone  State 
Implementation  Plan  (SIP)  by  amendirg 
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the  Delaware  air  pollution  regulations  to 
control  volatile  organic  compound 
(VOC)  emissions  from  synthetic  organic 
chemical  manufacturing  industries 
(SOCMI).  This  revision  has  been 
submitted  by  Delaware  to  fulfill  its  1982 
ozone  SIP  commitment  to  adopt  all 
applicable  control  technique  guidelines 
(CTGs)  published  by  EPA.  The  intended 
effect  of  this  action  is  to  propose 
approval  of  regulations  adopted  by  the 
State  of  Delaware  to  fulfill  commitments 
made  in  its  1982  ozone  attainment  plan 
in  accordance  with  section  110  and  part 
D  of  the  Clean  Air  Act  as  amended  by 
the  Clean  Air  Act  Amendments  of  1990. 
DATES:  Comments  must  be  received  on 
or  before  November  18, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  Thomas  J.  Maslany,  Director,  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  Public  Information  Reference 
Unit,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
DC  20460;  and  Delaware  Department  on 
Natural  Resources  &  Environmental 
Control,  89  Kings  Highway,  P.O.  Box 
1401,  Dover,  Delaware  19903. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Jacqueline  Lewis.  (215)  597-6863. 
The  FTS  and  commercial  numbers  are 
the  same. 

SUPPLEMENTARY  INFORMATION:  In  March 
1984.  EPA  published  a  CTG  document 
entitled,  "Control  of  Volatile  Organic 
Compound  leaks  from  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing 
Equipment"  (SOCMI  Fugitives  (EPA 
450/3-83-006)).  To  fulfill  the 
requirements  of  section  172(a)(2)  and 
(b)(3)  of  the  CAA  and  its  1982  SIP.  the 
DNREC  submitted  a  revision  to  the 
Delaware  qzone  SIP  to  EPA  on  April  26, 
1988.  The  revision  consists  of 
reasonably  available  control  technology 
(RACT)  relations  adopted  in 
accordance  with  the  recommendations 
made  in  the  CTG  document,  referenced 
above.  EPA  has  reviewed  this  SIP 
revision  submittal  and  has  determined 
that  the  amendments  constitute  RACT 
for  this  source  category.  Therefore.  EPA 
is  proposing  approval  of  Delaware's 
request  to  amend  its  SIP  in  accordance 
with  section  110  and  Part  D  of  the  CAA. 

In  addition,  although  this  submittal 
preceded  the  date  of  enactment  of  the 
Clean  Air  Act  Amendments  of  1990.  it 


serves  to  fulfill  part  of  the  "RACT  fix- 
up"  requirement  of  section  182(a)(2)(A) 
of  the  amended  Act  for  Delaware.  Under 
section  182(a)(2)(A),  States  were 
required  by  May  15, 1991,  to  correct 
RACT  as  it  was  required  under  pre- 
amended  section  172(b)  as  that 
requirement  was  interpreted  in  pre- 
amendment  guidance.'  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  necessary  for 
specific  States  and  nonattainment  areas. 

Delaware  submitted  the  SOCMI 
revision  in  April  of  1988,  one  month 
before  EPA  issued  its  SIP  call  letters  by 
which  the  Agency  required  States  to 
correct  RACT  deficiencies  in  existing 
rules  and  to  adopt  rules  which  the  State 
had  committed  to  adopting.  However,  in 
its  letter  further  detailing  the  required 
corrections  Delaware  needed  to  make  in 
accordance  with  EPA's  then-existing 
guidance,  EPA  recognized  that  Delaware 
was  required  to  adopt  a  SOCMI 
regulation  and  that  State  had  recently 
submitted  the  regulations.  Although 
Delaware  had  submitted  the  regulations 
at  the  time  of  the  SIP  call,  it  was  still  a 
regulation  required  under  the  Agency's 
pre-amendment  guidance. 

The  RACT  fix-up  provision  carries 
forth  as  requirements  under  the  new 
ACT.  those  RACT  corrections  a  State 
was  required  to  make  pursuant  to  the 
Agency's  pre-amendment  guidance. 
Pursuant  to  that  guidance  Delaware  was 
required  to  adopt  a  SOCMI  regulation. 
Therefore,  EPA's  proposed  approval 
today  of  Delaware's  1988  submission  of 
a  SOCMI  rule,  serves  to  fulfill  the  RACT 
fix-up  requirement  that  Delaware  adopt 
an  EPA-approved  SOCMI  regulations. 

The  Delaware  DNREC's  April  26, 1988 
submittal  also  included  regulations 
incorporating  new  inspection  and 
maintenance  (I/M)  program  cutpoints 
and  new  air  quality  standards  and  other 
revisions  pertaining  to  PMlO.  Only  the 
portion  of  the  April  26, 1988  SIP  revision 
submittal  pertaining  to  the  control  of 
VOC  leaks  from  SOCMI  faciUties  is 
addressed  by  this  rulemaking  action  and 
notice.  The  remaining  amendments  will 
be  the  subject  of  separate  rulemaking 
actions  and  notices. 

Proposed  Regulation 

The  proposed  revision  adds  a  new 
Section  17  to  Regulation  XXIV, 
Synthetic  Organic  Chemical  Production 
Facility  Component  Leaks,  of  the 
Delaware  Regulations  Governing  the 


'  Among  other  things,  the  pre-amendment 
guidance  consiati  of  the  Pot t-87  policy.  52  FR  45044 
(Nov.  24. 1987):  the  Bluebook.  "Uaue*  Relating  to 
VOC  Regulation  Cutpointt.  Deficienciei  and 
Deviations,  Clarification  to  appendix  D  of 
November  24, 1987  Federal  Re^istar  Notice";  and  the 
existing  CTGs. 


control  of  Air  Pollution.  This  regulation 
meets  the  requirements  of  the 
aforementioned  CTG  document,  except 
as  discussed  below. 

Section  17  at  17.6  of  the  proposed 
regulation  allows  the  use  of  alternative 
VOC  emission  reduction  8ystem(s).  EPA 
is  proposing  to  approve  these  provisions 
as  available  procedures  under  the  SIP 
whereby  alternative  controls  may  be 
established.  However,  EPA  approval  of 
this  procedure  will  not  constitute  pre- 
approval  of  any  alternative 
reqiiirements  set  under  the  provisions. 
Prior  to  EPA's  final  rulemaking  action 
approving  this  SIP  revision,  the 
Delaware  DNREC  must  amend  its 
submittal  to  require  that  any  such 
alternative  VOC  emission  reduction 
system  also  be  approved  by  the  United 
States  Environmental  Protection  Agency 
in  addition  to  the  Secretary  of  the 
Delaware  DNREC.  Unless  and  until  EPA 
formally  approves  any  such  alternative 
control  system  as  a  SIP  revision,  the 
general  RACT  requirements  of  section 
17  remain  effective  and  federally 
enforceable.  If  the  Delaware  DNREC 
does  not  amend  section  17  at  17.6  to 
require  EPA  approval  of  alternative 
control  systems,  EPA  shall  disapprove 
17.6  at  the  time  of  final  rulemaking. 
Paragraph  17.6,  Petition  for  Alternative 
Controls,  is  su^ciently  segregated  from 
the  other  requirements  of  section  17 
such  that  disapproval  of  17.6  would  not 
change  the  scope  or  effect  of  the  RACT 
requirements  of  paragraphs  17.1  through 
17.5. 

EPA  has  reviewed  this  regulation  and 
its  conditions  and  has  determined  that, 
subject  to  the  changes  described  above, 
this  constitutes  RACT  for  SOCMI.  EPA 
has  also  determined  that  any  new 
SOCMI  sources  or  modifications  to  such 
sou.'ces  constructed  in  Delaware  would 
be  covered  by  new  source  review 
requirements  pursuant  to  Regulation  XX. 
Section  19  of  die  Delaware  SIP. 

Proposed  Action 

EPA  is  proposing  approval  of  the 
addition  of  section  17  to  Regulation 
XXIV,  Synthetic  Organic  Chemical 
Production  Facility  Component  Leaks, 
as  a  revision  to  the  Delaware  SIP.  EPA's 
final  approval  of  this  SIP  revision  is 
contingent  upon  the  receipt  of  an 
amended  formal  submittal  from  the 
Delaware  DNREC  as  stipulated  in  this 
notice. 

A  more  detailed  description  of  EPA's 
evaluation  of  the  above  regulatory 
changes  is  presented  in  the  Technical 
Support  Document  that  has  been 
prepared  for  these  revisions.  That 
document  is  available  for  public 
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inspection  at  the  location  provided  in 
the  ADDRESSES  section  of  this  notice. 

Nothing  io  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan  shall  be  considered 
separately  in  light  of  specific  technical, 
economic  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

This  action  proposes  approval  of  a 
revision  to  the  Delaware  SIP.  which 
establish  RACT  for  the  control  of 
fugitive  VOC  emissions  from  SOCMI. 
and  has  been  classified  as  a  table  2 
action  by  the  Regional  Administrator 
imder  the  procedures  published  in  the' 
Federal  Register  on  January  19, 1989  (54 
FR  2214-2225).  On  January  6, 1989,  the 
Office  of  Management  and  Budget 
waived  Table  2  and  3  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291. 

The  Regional  Administrator's  final 
decision  to  approve  or  disapprove  the 
SIP  revision  will  be  based  on  whether  It 
meets  the  requirements  of  section  110 
and  Part  D  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Autbority:  42  U.S.C  7401-7642 

Dated:  September  28. 1991. 
wmiam  T.  WisniewskL 
Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  91-25031  Filed  10-16-91;  8:45  am] 
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40  CFR  Part  52 
IPA-3-1-5299;  FRt.-4022-2] 

Approval  and  Pronujlgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revised  Definition  of 
Volatile  Organic  Compound 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  amends  the  SIFs  definition  of 


volatile  organic  compound  (VOC). 
which  is  set  out  in  25  Pa.  Code  S  121.1. 
The  intended  e^ect  of  this  action  is  to 
propose  approval  of  Pennsylvania's 
revised  definition  of  VOC.  This  action  is 
being  taken  under  section  110  and  part 
D  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  November  18, 1991.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
addresses:  Comments  may  be  mailed 
to  Thomas  J.  Maslany,  Director,  Air. 
Radiation  &  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building. 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  normal 
business  hours  at  Air.  Radiation  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency.  Region  III,  841 
Chestnut  Building,  Philadelphia,  PA 
19107;  Public  Information  Reference 
Unit.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW„  Washington. 
DC  20460;  and  Commonwealth  of 
Pennsylvania.  Department  of 
Environmental  Resources.  Bureau  of  Air 
Quality  Control  P.O.  Box  2357. 
Executive  House — 2nd  &  Chestnut 
Streets,  Harrisburg.  PA  17120. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  R.  Lewis.  3AT13.  at  the  above 
listed  EPA  Region  III  address.  Phone 
(215)  597-6863. 

supplementary  information:  On 

January  11. 1991.  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER)  submitted  a  proposed  revision 
to  its  SIP.  The  proposed  revision  amends 
the  definition  of  VOC.  set  out  in  25  Pa. 
Code  §  121.1. 

Background 

EPA's  proposed  Post-1987  Policy  for 
Ozone  and  Carbon  Monoxide,  which 
was  published  in  the  Federal  Register  on 
November  24. 1987.  stated  that  air 
quality  monitors  revealed  continued 
exceedances  of  the  ozone  standard  in 
Pennsylvania  and  that  a  SIP  call  would 
be  issued.  (See  52  FR  45044).  A  SIP  call 
is  a  finding  by  EPA  that  the  SIP  does  not 
provide  for  attainment  by  the  required 
date.  (secUon  110(a)(2)(H).  42  U.S.C. 
7410(a)(2)(H)  and  section  110(k)(5),  42 
U.S.C.  7410(k)(5)  of  the  Clean  Air  Act.  as 
amended.  Public  Law  101-549).  On  May 
26. 1988  and  November  8. 1989,  EPA  sent 
letters  to  Robert  P.  Casey.  Governor  of 
Pennsylvania,  pursuant  to  section 
110(a)(2)(H)  of  die  pre-amended  Clean 
Air  Act  notifying  him  that  the 
Pennsylvania  SIP  was  substantially 
inadequate  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 


for  ozone.  The  following  areas  were 
identified  in  the  May  26. 1988  letter. 
Metropolitan  Philadelphia  CMSA. 
Allentown — Bethlehem  MSA. 
Pittsburgh— Beaver  Valley  CMSA.  and 
Butler  and  Armstrong  Counties.  The 
following  areas  were  identified  in  the 
November  8. 1989  letter,  Altoona  MSA, 
Erie  MSA.  Harrisburg — Lebanon — 
Carlisle  MSA.  Johnstown  MSA, 
Lancaster  MSA,  Reading  MSA, 
Scranton — Wilkes-Barre  MSA,  Sharon  ' 
MSA  and  York  MSA.  The  appropriate 
response  to  the  SIP  calls  would  include: 
(1)  Correcting  identified  deficiencies  in 
the  existing  SIP's  VOC  regulations,  (2) 
adopting  VOC  regulations  previously 
required  or  committed  to  but  never 
adopted,  and  (3)  updating  the  areas' 
base  year  emissions  inventories. 

On  June  14, 1988  and  December  7, 
1989,  EPA  sent  letters  to  the  Director  of 
PADER's  Bureau  of  Air  Quality  Control 
outlining  the  corrections  that  needed  to 
be  made  to  Pennsylvania's  existing  VOC 
regulations  to  eliminate  the  identified 
deficiencies  and  inconsistencies  in  the 
regulations  as  pursuant  to  EPA  national 
guidance.  The  revised  definition  of  VOC 
submitted  by  Pennsylvania  on  January 
11. 1991.  is  in  response  to  EPA's  May  26, 
1988  and  November  8. 1989  letters. 

Content  of  Revised  Regulation 

The  definition  of  VOC  was  revised  to 
reflect  current  EPA  guidance.  Prior  to 
this  revision.  Pennsylvania's  definition 
of  VOC  incorporated  an  exemption 
based  on  a  vapor  presence  cut-off.  and 
therefore,  exempted  a  number  of 
photochemically  reactive  compounds  of 
low  volatility.  The  revised  definition 
submitted  by  Pennsylvania  deletes 
vapor  pressure  as  a  criterion  for 
determining  whether  an  organic 
compound  is  a  VOC.  and  adds  the 
requirement  that  any  organic  compound 
which  "participates  in  atmospheric 
photochemical  reactions"  is  a  VOC. 
Pennsylvania's  definition  was  also 
revised  to  exempt  compounds  in  a 
manner  consistent  with  EPA's  definition 
of  VOC 

EPA's  review  of  the  SIP  submittal 
indicates  that  Pennsylvania's  revised 
definition  of  VOC  is  consistent  with 
EPA's  definition  of  VOC  and  its 
reactivity  policy.  EPA  is  proposing  to 
approve  the  Pennsylvania  SIP  revision 
containing  the  revised  definition  of 
volatile  organic  compound  (VOC).  25  Pa. 
Code  §  121.1.  submitted  on  January  11. 
1991.  EPA  is  soliciting  public  comments 
on  the  revision  discussed  in  this  notice. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedures  by  submitting 
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written  comments  to  the  EPA  Regional 
office  listed  in  the  addresses  section  of 
this  notice. 

Proposed  Action 

EPA  is  proposing  to  approve  as  a 
revision  to  the  Pennsylvania  SIP. 
submitted  on  January  11. 1991.  This 
revision  consists  of  the  revised 
definition  of  VOC,  25  Pa.  Code  S  121.1  to 
make  the  definition  consistent  with  EPA 
requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.S.c.  605(b),  I  certify  that  this 
SIP  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709) 

This  action,  which  proposes  to 
approve  a  revision  to  the  Pennsylvania 
SIP.  consists  of  the  revised  definition  of 
VOC.  25  Pa.  Code  §  121.1.  and  has  been 
classified  as  a  Table  2  action  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  On  January  8. 1989.  the 
Office  of  Management  and  Budget 
waived  Table  2  and  3  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291. 

The  Regional  Administrator's  final 
decision  to  approve  or  disapprove  the 
SIP  revision  will  be  based  on  whether  it 
meets  the  requirements  of  section  110 
and  part  D  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  August  IS.  1991 

Thomas  J.  Mulany. 

Acting  Regional  Administrator.  Region  III. 

{VK  Doc  91-25030  Filed  10-16-41:  8:45  am] 
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40  CFR  Part  52 
[DE-3-1-5235;  FRL-4022-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware;  Revised  Regulations 
Controlling  Volatile  Organic 
Compound  Emissions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  subnutted  by  the  State  of 
Delaware.  This  revision  consists  of 
revised  volatile  organic  compound 
(VOC)  emission  regulations  applicable 
in  New  Castle  County,  which  is  part  of 
the  Philadelphia,  PA-NJ  ozone 
nonatfainment  area.  The  intended  effect 
of  this  action  is  to  propose  approval  of 
Delaware's  revised  VOC  regulations  to 
correct  deficiencies  of  Delaware's 
Ozone  Attainment  Plan.  This  action  is 
being  taken  under  section  110  and  part 
D  of  the  Clean  Air  Act  as  amended  by 
the  Clean  Air  Act  Amendments  of  1990. 
DATES:  Comments  must  be  received  on 
or  before  November  18, 1991.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  mailed 
to  Thomas  J.  Maslany,  Director,  Air, 
Radiation  &  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia.  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation  &  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107;  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington,  DC  20460;  and 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control, 
89  Kings  Highway,  P.O.  Box  1401.  Dover, 
Delaware  19903. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  R.  Lewis.  3AT13.  at  the  above 
listed  EPA  Region  III  address.  Phone 
(215)  597-6863. 

SUPPLEMENTARY  INFORMATION:  On  July 
6, 1990,  the  Delaware  Department  of 
Natural  Resources  &  Environmental 
Control  (ONREC)  submitted  proposed 
revisions  to  the  Delaware  SIP.  The 
proposed  revisions  consist  of  revised 
rules  for  VOC  emissions  in  Regulations 
1  and  24  of  Delaware's  Regulations 
Governing  the  Control  of  Air  Pollution. 
This  revision  includes  changes  to 


Regulation  1.  Definitions  and     ' 
Administrative  Principles,  in  addition  to 
the  following  changes  in  Regulation  24: 

(1)  Section  1.  General  Provisions. 

(2)  Section  4.  Gasoline  Dispensing 
Facilities — Stage  I. 

(3)  Section  6,  Bulk  Gasoline  Plants. 

(4)  Section  8.  Petroleum  Liquid 
Storage. 

(5)  Section  9,  Surface  Coating 
Operations. 

(6)  Section  14,  Petroleum  Refinery 
Component  Leaks,  and 

(7)  Section  15,  Rotogravure  and 
Flexographic  Printing. 

This  notice  will  address  all  of  the 
above  regulatory  changes  except  section 
4.  Gasoline  Dispensing  Facilities — Stage 
I.  This  regulatory  change  will  be 
discussed  in  a  separate  rulemaking 
notice. 

Background 

In  the  Federal  Register  on  November 
24, 1987,  EPAs  Proposed  Po8t-1987 
Policy  for  Ozone  and  Carbon  Monoxide 
stated  that  air  quality  monitors  revealed 
continued  exceedances  of  the  ozone 
standard  in  Delaware  and  that  a  SIP  call 
would  be  issued.  (See  52  FR  45044).  A 
SIP  call  is  a  finding  by  EPA  that  the  SIP 
does  not  provide  for  attainment  by  the 
required  date  (section  110(a)(2)(H),  42 
U.S.C.  7410(a)(2)(H)  and  section 
110{k)(5).  42  U.S.C  7410(k)(5)  of  die 
Clean  Air  Act  as  amended.  Pub.  L  101- 
549).  On  May  2a  198a  EPA  sent  a  letter 
to  Michael  N.  Castle,  Governor  of 
Delaware,  pursuant  to  section 
110(a)(2)(H)  of  the  pre-amended  Clean 
Air  Act  notifying  him  that  the  Delaware 
SIP  was  substantially  inadequate  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone  in 
New  Castle  County.  Because  New 
Castle  County  is  ciurently  designated 
nonattainment  the  appropriate  response 
to  the  SIP  call  would  include:  (1) 
Correcting  identified  deficiencies  in  the 
existing  SIP's  VOC  regulations,  (2) 
adopting  VOC  regulations  previously 
required  or  committed  to  but  never 
adopted,  and  (3)  updating  the  areas' 
base  year  emissions  inventory. 

In  addition,  although  this  submittal 
(which  includes  the  regulatory 
corrections  discussed  above)  preceded 
the  date  of  enactment  of  the  Clean  Air 
Act  Amendments  of  1990,  it  serves  to 
fulfill  the  "RACT  fix-up"  requirement  of 
section  182(a)(2)(A)  of  the  amended  Act 
for  the  New  Castle  County  area.  Areas 
designated  nonattainment  before 
enactment  of  the  Amendments  and 
which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
of  enactment  are  required  to  meet  the 
RACT  fix-up  requirement.  Under  section 
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182(a)(2)(A),  those  areas  were  required 
by  May  15, 1991,  to  corretfl  RACT  as  it 
was  required  under  pre-amended 
section  172(b)  as  that  requirement  was 
interpreted  in  pre-amendment 
guidance.'  The  SIP  call  letters 
interpreted  that  guidance  and  indicated 
corrections  necessary  for  specific 
nonattainment  areas.  New  Castle 
County,  as  part  of  the  Philadelphia 
nonattainment  area  has  been  classified 
as  severe  1.  Therefore,  Delaware's 
revised  regulations  for  New  Castle 
County,  submitted  in  response  to  the  SIP 
call  letter,  also  respond  to  the  RACT  fix- 
up  requirement. 

On  June  14. 1988.  EPA  sent  a  letter  to 
the  Director  of  Delaware's  Air 
Resources  Section  outlining  the 
corrections  that  needed  to  be  made  to 
Delaware's  existing  VOC  regulations  to 
eliminate  the  identified  deficiencies  and 
inconsistencies  in  the  regulations.  The 
revised  VOC  regulations  submitted  by 
Delaware  on  July  6, 1990,  are  in 
response  to  EPA's  May  26  and  June  14, 
1988.  letters. 

Content  of  Revised  Regulations 

The  Delaware  DNREC  made  the 
following  changes  to  Regulation  1. 
"Definitions  and  Administrative 
Principles". 

1.  The  following  terms  were  added 
and  defined  to  reflect  current  EPA 
guidance:  a.  Clear  coat.  b.  difficult-to- 
monitor  valves,  c.  unsafe-to-monitor 
valves. 

2.  The  following  definitions  were 
revised  to  reflect  current  EPA  guidance: 
a.  VOC,  b.  petroleum  refinery.  The  most 
notable  of  these  was  the  revised 
definition  of  VOC.  The  new  definition 
deletes  vapor  pressure  as  a  criterion  for 
determining  whether  or  not  an  organic 
compound  is  a  VOC,  and  adds  the 
requirement  that  any  organic  compound 
which  is  "involved  in  atmospheric 
photochemical  reactions"  is  a  VOC. 
Also,  several  compounds  were 
exempted  to  make  Delaware's  definition 
consistent  with  EPA's  definition. 

The  Delaware  DNREC  made  the 
following  changes  to  Regulation  24. 
"Control  of  Volatile  Organic 
Compounds." 

1.  Section  1 — General  Provisions 

The  applicability  of  this  section  was 
changed  from  10  pounds  per  day  to  15 
pounds  per  day. 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  the  Post-67  policy.  52  FR  4S044 
(Nov.  24. 1967).  the  Bluebook.  "Issues  Relating  to 
VOC  Regulation  Cutpoints.  Deflciencies.  and 
Deviations.  Clarification  to  appendix  D  of 
November  24. 1987  Federal  RegUtar  Notice":  and  the 
existing  CTGs. 


2.  Section  &—Bulk  Gasoline  Plant 

This  section  was  amended  by 
removing  the  exemption  of  submerged 
fill  pipe/bottom  fill  requirements  for 
bulk  plants  having  a  vapor  balance 
system  in  place  before  April  30. 1980. 

3.  Section  8— Petroleum  Liquid  Storage 

Section  8.1  B4  was  amended  to  clarify 
the  applicability  threshold  for 
regulations  concerning  controls  on 
external  floating  roof  tanks  used  for  the 
storage  of  crude  oil.  The  revision  limits 
the  exemption  to  tanks  with  less  than 
420,000  gallons  capacities.  Section  8  was 
also  amended  by  removing  8.1  C  which 
allowed  for  alternative  control  systems 
without  EPA  approval.  In  addition, 
section  8.4  was  added  to  include  the 
following  levels  of  control  for  fixed  roof 
tanks: 

(1)  Each  tank  shall  be  retrofitted  with 
an  internal  floating  roof  with  closure 
seal(s)  or  equivalent. 

(2)  Each  tank  shall  be  maintained  to 
protect  against  openings  in  the  fabric. 

(3)  All  openings  shall  be  equipped 
with  covers,  lids  or  seals  and  kept 
closed  when  not  in  use. 

(4)  Automatic  bleeder  vents  shall  be 
closed  except  when  the  tank  roof  is 
floated  off  or  landed  on  roof  legs. 

(5)  Rim  vents  shall  be  set  to  open 
when  the  roof  is  being  floated. 

(6)  Each  tank  shall  be  visually 
checked  annually.  This  annual  check 
will  consist  of  an  external  evaluation 
and  an  internal  check  of  seal  integrity 
with  the  use  of  mirrors,  or  an  equivalent, 
through  a  porthole(s).  Internal 
inspection  is  required  only  at  tank 
cleanout. 

4.  Section  9— Surface  Coating 
Operations 

This  section  was  amended  by 
changing  the  applicability  threshold  for 
the  surface  coating  operations  regulation 
such  that  facihties  are  now  subject  to 
the  emission  limitations  if  facility-wide 
emissions  from  surface  coating  exceed 
2.7  tons  per  year.  15  pounds  per  day.  or  3 
pounds  per  hour  before  controls, 
whichever  is  the  most  restrictive. 

Section  9.3  allows  a  source  to  use  an 
appropriate  capture  efficiency  test 
method  selected  from  EPA  guidance, 
with  the  approval  of  the  Department. 

Section  9.7  was  amended  to  require 
all  sources  applying  for  credit  from  an 
add-on  control  device,  to  use  an  EPA- 
approved  test  method  to  determine 
transfer  efficiency  compliance. 

5.  Section  14 — Petroleum  Refinery 
Component  Leaks 

This  section  was  amended  to  remove 
the  exemption  of  inaccessible  valves 


and  storage  tank  valves  from  the 
requirement  to  comply  with  the 
regulations. 

6.  Section  15 — Rotogravure  and 
Flexographic  Printing 

Section  15.1  was  amended  by 
extending  the  applicability  such  that 
facilities  are  now  subject  to  the 
emission  limitation  if  facility-wide 
emissions  exceed  100  tons  per  year,  in 
addition  to  the  previous  requirement 
which  regulateii  individual  printing 
presses  emitting  more  than  7.7  tons  of 
press-ready  ink  per  year.  Section  15.2 
was  amended  to  clarify  the  requirement 
for  high  solid  inks  to  contain  60%  by 
volume  non-volatiles. 

Section  15.6  allows  a  source  to  use  an 
appropriate  capture  efficiency  test 
method  selected  from  EPA  guidance, 
with  the  approval  of  the  Department. 

EPA's  review  of  these  regulatory 
corrections  indicates  that  Delaware  has 
satisfied  the  deficiencies  and 
inconsistencies  in  the  existing  VOC 
regulations  identified  by  EPA.  EPA  is 
proposing  to  approve  the  amendments 
and  additions  to  Regulations  1  and  24  of 
Delaware's  Regulations  Governing  the 
Control  of  Air  Pollution  which  were 
submitted  on  July  6, 1990,  as  a  SIP 
revision.  The  State  of  Delaware  certified 
that  public  hearings  with  regard  to  this 
proposed  SIP  revision  were  held  on 
September  20, 1989,  in  Dover,  Delaware 
as  required  by  40  CFR  51.102.  EPA  is 
soliciting  public  comments  on  the  issues 
discussed  in  this  notice.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section 
of  this  notice. 

Proposed  Action 

EPA  is  proposing  to  approve  revisions 
to  the  Delaware  SIP  submitted  for  New 
Castle  County  on  July  6, 1990,  by  the 
Delaware  DNREC  as  meeting  the  RACT 
fix-up  requirement  of  the  amended  Act. 
These  revisions  include  amendments  to 
Regulation  1,  "Definition  and 
Administrative  Principles"  and 
Regulation  24,  "Control  of  Volatile 
Organic  Compounds"  of  the  Delaware 
Regulations  Governing  the  Control  of 
Air  Pollution  which  make  those 
regulations  consistent  with  EPA 
guidance. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan  shall  be  considered 
separately  in  light  of  specific  technical. 
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economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709) 

This  action,  which  proposes  to 
approve  revisions  to  the  Delaware  SIP. 
consists  of  amendments  to  Regulations  1 
and  24  of  the  Delaware  Regulations 
Governing  the  Control  of  Air  Pollutioa 
and  has  been  classified  as  a  Tables  2 
action  by  the  Regional  Administrator 
under  procedures  published  in  the 
Federal  Register  on  January  19. 1989  (54 
FR  2214-2225).  On  January  6. 1989,  the 
Offlce  of  Management  and  Budget 
waived  Table  2  and  3  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291. 

The  Regional  Administrator's  final 
decision  to  approve  or  disapprove  this 
SIP  revision  will  be  based  on  the 
Administrators  determination  that  it 
meets  the  requirements  of  section  110 
and  part  D  of  the  Clean  Air  Act  as 
amended,  and  EPA  regulations  in  40 
CFR  part  61. 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control,  Hyrdocarbons. 
Intergovernmental  relations,  Ozone, 
Reportmg  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Autliority:  42  U.S.C  7401-7646. 

Dated:  September  24. 1991. 
Edwin  B.  Erickson. 
Regional  Administrator.  Region  III. 
[FR  Doc.  91-25029  Filed  10-16-91:  8:45  am] 
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40  CFR  Part  88 
[AMS-FRL-4022-5] 

Clean  Fuel  Reet  Credit  Progranis, 
Transportation  Control  Measure 
Exemptions,  and  Related  Provisions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  Comment  Period 
and  Rescheduled  Hearing  Date. 

summary:  This  notice  announces  the 
rescheduling  of  a  previously  announced 
public  hearing  and  the  extension  of  the 
comment  period.  As  indicated  in  the 
Notice  of  Proposed  Rulemaking  entided 
"Credits  and  Transportation  Control 
Measures  Programs  and  other  Related 
Provisions"  concerning  the  Clean  Air 
Act  fleets  program  published  on  October 
3. 1991  (56  FR  50196),  EPA  planned  to 
hold  a  hearing  on  October  17  and  18, 
1991.  Due  to  unforeseen  and 
unavoidable  circumstances,  the  hearing 
has  been  rescheduled  to  October  31, 
1991.  To  maintain  a  30-day  comment 
period  following  the  hearing,  the 


comment  period  has  been  extended  as 
well. 

DATES:  Comments  on  this  proposal  will 
be  accepted  until  December  2, 1991. 

EPA  will  conduct  a  public  hearing  on 
October  31. 1991.  The  public  hearing  will 
begin  at  9:00  a.m.  and  will  continue  until 
such  time  as  all  testimony  has  been 
presented. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate  if 
possible)  to  Public  Docket  Na  A-91-25 
at  the  following  address:  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW..  Washington.  DC  20460.  The 
public  hearing  will  be  held  at  the  EPA 
Motor  Vehicle  Emission  Laboratory, 
2565  Plymouth  Road.  Ann  Arbor.  MI 
48105. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Lester  Wybomy,  SDSB-12  U.S.  EPA 
Emission  Control  Technology  Division. 
2565  Plymouth  Road.  Ann  Arbor.  MI 
48105,  Telephone  (313)  668-4473. 

SUPPLEMENTARY  INFORMATION:  For 

further  information  on  this  matter, 
please  refer  to  EPA's  October  3, 1991. 
Federal  Register  Notice  of  proposed 
rulemaking  at  56  FR  50196. 

Dated:  October  10. 1991. 
Nficliael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(FR  Doc  91-25028  Filed  10-16-91:  8:45  am) 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

AdministraUon  Committee;  Meeting 

action:  Committee  on  Administration 
Notice  of  Public  Meetings. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  notice  is  hereby  given  of  the  two 
meetings  of  the  Committee  on 
Administration  of  the  Administrative 
Conference  of  the  United  States. 

The  committee  has  scheduled  the 
meetings  to  discuss  proposed 
recommendations  concerning  the 
Farmers  Home  Administration's 
implementation  of  the  farmer-lender 
mediation  provisions  of  the  Agricultural 
Credit  Act  of  1987.  They  are  based  on  a 
study  by  Professor  Leonard  Riskin  of  the 
University  of  Missouri-Columbia  School 
of  Law. 

Copies  are  available  from  the 
Conference. 

dates:  Thursday.  October  24. 1991  at  10 
a.m..  Thursday,  November  14. 1991  at  2 
p.m. 

location:  Library  of  the  Administrative 
Conference.  2120  L  Street,  NW.,  suite 
500,  Washington.  DC. 
PUBUC  participation:  The  committee 
meeting  is  open  to  the  interested  public, 
but  limited  to  the  space  available. 
Persons  wishing  to  attend  should  notify 
the  contact  person  at  least  two  days 
prior  to  the  meeting.  The  committee 
chairman  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 
FOR  FURTHER  INFORMATION  CONTACT! 
Charies  Pou.  Jr.,  Office  of  the  Chairman, 
Administrative  Conference  of  the  United 
States.  2120  L  Street,  NW..  suite  500. 
Washington,  DC  20037.  Telephone:  (202) 
254-7020. 


Dated:  October  11. 1991. 
Michael  W.  Bowers, 
Deputy  Research  Director. 
|FR  Doc.  91-25115  Filed  10-16-«1;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Human  Nutrition  Board  of  Scientific 
Counselors;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  1972  (Pub.  L. 
92-463.  86  Stat.  770-776).  the  USDA, 
Science  and  Education,  announces  the 
following  meeting: 

Name:  Human  Nutrition  Board  of  Scientific 
Counselors  Work  Group. 

Dates:  November  7-8. 1991. 

Time:  7:30  a.m.-5  p.m..  November  7;  8:30 
a.m.-4:30  p.m..  November  8. 

Place:  Bethesda  Marriott.  Pooks  Hill. 
Bethesda,  Maryland. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permits. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  review  nutrition  monitoring. 

Contact  Person:  Jacqueline  Dupont. 
Executive  Secretary,  Human  Nutrition  Board 
of  Scientific  Counselors,  U.S.  Department  of 
Agriculture.  BARC-West.  room  132.  Building 
005,  Beltsville,  Maryland  20705.  Telephone 
(301)  344-3216.  Done  at  Beltsville,  Maryland, 
this  1st  of  October  1991. 
lacqueline  Dupont, 

Executive  Secretary,  Human  Nutrition  Board 
of  Scientific  Counselors. 
|FR  Doc.  91-25014  Filed  10-16-91;  8:45  am) 
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Food  Safety  and  inspection  Service 

[Docket  Na  91-032N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Meetings 

Notice  is  hereby  given  that  meetings 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods,  will 
be  held  November  4-6, 19»1,  Monday 
from  12:30  p.m.  to  5  p.m.,  and  Tuesday 
from  8:30  a.m.  to  4:30  p.m.,  at  the 
Knickerbocker  Hotel,  Walton  Place  at  N. 
Michigan  Avenue,  Chicago.  Illinois 
60611,  telephone  (312)  751-8100.  On 
Wednesday,  the  Seafood  Subcommittee 


will  meet  from  12:30  to  5  p.m.  at  the  • 
Ramada  Hotel-OHare,  6600 N. 
Mannheim  Road.  Chicago.  Illinois  60611. 
telephone  (708)  827-5131. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  whether 
foods  have  been  produced  using  good 
manufacturing  practices. 

Scheduled  sessions  are  as  follows: 

(1)  Monday.  November  4. 1991, 12:30 
p.m.  to  5  p.m.^KJoncurrent  meetings  of 
the  Food  Handling  Practices  and  Hazard 
Analysis  and  Critical  Control  Points 
(HACCP)  Subcommittees; 

(2)  Tuesday,  November  5. 1991,  the 
Campylobacter  Subcommittee  will  meet 
8:30  a.m.  to  4:30  p.m.;  and 

(3)  Wednesday.  November  6. 1991.  the 
Seafood  Subcommittee  will  meet  12:30 
a.m.  to  5  p.m. 

The  Committee  meetings  are  open  to 
the  public  on  a  space  available  basis. 
Comments  of  interested  persons  may  be 
filed  prior  to  the  meeting  in  order  that 
they  may  be  considered  and  should  be 
addressed  to  Ms.  Catherine  M. 
DeRoever.  Director.  Executive 
Secretariat,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  room  3175,  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250.  In 
submitting  comments,  please  reference 
the  docket  number  appearing  in  the 
heading  of  this  notice.  Background 
materials  are  available  for  inspection  by 
contacting  Ms.  DeRoever  on  (202)  447- 
9150. 

Done  at  Washington.  DC.  on  October  10. 
1991. 

Ronald  |.  Pnicha, 
Acting  Administrator. 
(FR  Doc.  91-25019  Filed  10-16-91;  8:45  am) 
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Forest  Service 

Eastern  Region;  Illinois,  Indiana  and 
Ohio,  Michigan,  Minnesota,  Missouri, 
New  Hampshire,  and  Maine, 
Pennsylvania,  Vermont  and  New  York, 
West  Virginia,  and  Wisconsin;  Legal 
Notice  of  Appealable  Decisions 

AOENCV:  Forest  Service,  USDA. 


II 
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action:  Notice. 


summary:  On  May  10. 1991.  the  Eastern 
Region  published  a  list  of  newspapers  in 
which  decisions  would  be  published  in 
accordance  with  36  CFR  217.5(d).  This 
list  must  be  updated  twice  annually. 

The  May  10. 1991.  Eastern  Region  list 
will  remain  unchanged  except  for  the 
Ottawa  National  Forest.  Iron  River 
Ranger  District.  District  Decisions  will 
be  published  in  the  legal  notice  section 
of  the  newspaper  listed  in  the 
Supplemental  Information  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joni  Sue  Hanson,  Regional  Appeals 
Coordinator,  Eastern  Region,  Reuss 
Federal  Plaza,  310  West  Wisconsin 
Avenue,  Milwaukee,  Wisconsin  53203, 
Area  Code  414-297-3661. 
SUPPLEMENTARY  INFORMATION:  The 

Deciding  Officers  in  the  Eastern  Region, 
Ottawa  National  Forest.  Ranger 
Districts  will  give  legal  notice  of 
decisions  subject  to  appeal  under  36 
CFR  part  217  in  the  following 
newspaper.  As  provided  in  36  CFR 
217.5(d),  the  timeframe  for  appeal  shall 
be  based  on  the  date  of  publication  of  a 
notice  of  decision  in  the  primary 
newspaper. 

Ottawa  National  Forest,  Michigan 

District  Ranger  Decisions 

Bergland  District.  Bessemer  District. 
Kenton  District,  Ontonagon  District,  and 
Watersmeet  District:  Ironwood  Daily 
Globe,  published  in  Ironwood,  Gogebic 
County.  Michigan  Iron  River  District: 
Iron  River  Reporter,  published  in  Iron 
River.  Iron  County.  Michigan. 

Dated:  October  3, 1991. 
James  R.  Jordan. 

Deputy  Regional  Forester  Resources. 
|FR  Doc.  91-24924  Filed  10-1&-91:  8:45  am] 

BILUNC  CODE  3410-11-M 


Revised  Notice  of  Intent  In  Preparing 
an  Environmental  Impact  Statement  - 
for  the  Proposed  Lakewood  Raw 
Water  Pipeline  In  Roosevelt  National 
Forest,  Boulder  County,  CO  (Original 
Notice  of  Intent  Printed  in  the  Federal 
Register  April  4. 1990) 

agency:  Forest  Service.  USDA. 
ACTION:  Notice:  Revised  Notice  of  Intent 
in  Preparing  Environmental  Impact 
Statement  (EIS).  This  notifies  the  public 
that  there  has  been  a  delay  in  preparing 
the  EIS.  This  changes  the  date  the  Draft 
EIS  will  be  filed  with  the  Environmental 
Protection  Agency  and  made  available 
to  the  public  and  presents  new 
information  about  the  project. 


summary:  The  Forest  Service  is 
preparing  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
construct  a  raw  water  pipeline  adjacent 
to  an  existing  pipeline.  The  draft  EIS  has 
been  delayed  because  the  data 
collection  and  analysis  have  taken 
longer  than  was  expected.  The  draft  EIS 
was  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
October  1990.  The  draft  EIS  is  now 
expected  to  be  filed  with  the  EPA  and 
available  for  public  review  in  December 
1991.  At  that  time  the  EPA  will  publish  a 
notice  of  availability  of  the  draft  EIS  in 
the  Federal  Register. 

The  existing  pipeline  runs  northeast  of 
Lakewood  Reservoir  to  Betasso  water 
treatment  plant  which  is  approximately 
2  Mi  miles  west  of  Boulder,  Colorado.  A 
special  use  permit  will  be  required  for 
this  project  as  dictated  by  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2743). 
FOR  FURTHER  INFORMATION  CONTACT 

Michelle  }.  Nolde.  District  Ranger, 
Boulder  Ranger  District,  2995  Baseline 
Road,  Boulder,  Colorado  80303,  or 
telephone  Mary  Ann  Chambers,  District 
Planner  (303)  444-6001. 
SUPPUMENTARY  INFORMATION:  The 
project  under  consideration  will  replace 
an  existing  pipeline  constructed  in  the 
1950s.  The  pipeline  will  provide  water  to 
the  existing  Betasso  Water  Treatment 
Plant  serving  the  City  of  Boulder.  The 
previous  analysis  of  replacement  of  this 
pipeline  from  Sugarloaf  Saddle  to  the 
Betasso  Water  Treatment  Plant  by 
Boulder  resulted  in  the  preparation  of  an 
Environmental  Assessment  (EA)  by 
Boulder,  issuance  of  a  Decision  by  the 
Forest  Service,  appeal  by  local 
residents,  and  remand  of  the  decision  to 
the  Arapaho  and  Roosevelt  National 
Forests  Supervisor.  Boulder  has 
identified  new  construction  alternatives 
not  previously  presented  in  the 
application  for  a  Special  Use  Permit  or 
the  EA  and  has  since  submitted  an 
amended  application  for  a  Special  Use 
Permit. 

A  range  of  alternatives  will  be 
considered.  One  of  these  alternatives 
will  be  a  no  action  alternative.  The  EIS 
will  analyze  the  cumulative  effects  of 
past,  current,  and  projected  activities  for 
each  of  the  alternatives. 

Comments  from  other  Federal.  State 
and  local  agencies,  organizations  and 
individuals  who  may  be  interested  in.  or 
affected  by  the  decisions,  have  been  and 
will  continue  to  be  solicited.  Scoping 
has  been  initiated  through  individual 
contracts  and  meetings  beginning  in  the 
spring  of  1987.  Several  issues  have  been 
identified  including,  but  not  limited  to: 
Concern  about  soil  erosion,  loss  of 


wetlands,  noise,  and  effects  the  project 
will  have  on  wildlife,  visual  resources, 
and  archaeological  sites.  Contacts  have 
been  initiated  with  the  Colorado  Forest 
Service,  Colorado  Division  of  Wildlife. 
Boulder  County  Parks  and  Open  Space. 
Boulder  County  Public  Works,  Colorado 
Environmental  Coalition,  Colorado 
Wildlife  Federation,  Sierra  Club,  and 
many  other  groups  and  individuals. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  December  1991.  At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 

The  comment  period  of  the  draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  at  this  early 
stage  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  Environmental  Impact 
Statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
Environmental  Impact  Statement  may 
be  waived  or  dismissed  by  the  courts. 
City  ofAngoon  v.  Hodel.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  on  the  draft 
Environmental  Impact  Statement.  The 
Forest  Service  can  then  meaningfully 
consider  substantive  comments  and 
objections  and  respond  to  them  in  the 
final  Environmental  Impact  Statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  Environmental 
Impact  Statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
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the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

Dated:  October  7, 1991. 
James  CCnue, 

Acting  Forest  Supervisor. 

(FR  Doc  91-24925  Filed  10-16-91;  8:45  am] 

BHJJNQ  COOE  3410-11-11 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

The  Consortia  of  American  Businesses 
In  Eastern  Europe  Grant  Program 

action:  Notice.      

summary:  The  Department  of 
Commerce  (the  "Department")  has 
selected  five  applicants  to  participate  in 
the  Department's  Consortia  of  American 
Businesses  in  Eastern  Europe  (CABEE) 
pilot  grant  program.  Each  of  the  five 
applicants  is  a  non-profit  consortium 
formed  to  assist  for-profit  U.S.  member 
companies  establish  a  commercial 
presence  and  to  contribute  to  the 
privatization  of  economies  in  Eastern 
Europe.  The  grantees  will  be  required  to 
match  federal  funding.  Each  consortium 
will  use  the  funding  to  help  defray  the 
costs  of  starting  and  operating  the  East 
European  office.  This  notice  announces 
the  five  grantees. 

)tpR  FURTHER  INFORMATION  CONTACT: 

George  MuUer,  Office  of  Export  Trading 
Company  Affairs,  Trade  Development, 
U.S.  Department  of  Commerce, 
telephone  (202)  377-5131.  This  is  not  a 
toll  free  number. 

SUPPLEMENTARY  INFORMATION:  On  June 
26, 1991,  56  FR  29378,  the  Department 
announced  the  availabiUty  of  federal 
grant  funds  under  the  CABEE  program 
and  its  intention  to  select  non-profit 
organizations  to  participate  as  grantees 
under  the  program. 

Names  of  Selected  Grantees 

American  Building  Products  Export/ 

Import  Council, 
Food  Processing  Machinery  &  Supplies 

Association, 
Sun-Diamond  Growers  of  California, 
Telecommunications  Industry 

Association. 
Water  Pollution  Control  Federation. 

Dated:  October  10, 1991. 
George  Muller, 

Director.  Of f ice  of  Export  Trading  Company 
Affairs. 
[FR  Doc  91-24963  Filed  10-16-91;  8:45  am) 

WUJNO  COOE  3610-OR-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Inspector  General 

Privacy  Act  of  1974;  Addition  of  a 
Record  System 

agency:  Inspector  General,  DoD. 
action:  Addition  of  a  Record  System. 

summary:  The  Office  of  the  Inspector 
General,  Department  of  Defense,  is 
proposing  to  add  a  new  exempt  system 
of  records  to  its  inventory  to  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a). 
DATES:  The  proposed  action  will  be 
effective  on  November  18, 1991,  unless 
comments  are  received  that  would  result 
in  a  contrary  determination. 
ADDRESSES:  Send  any  comments  to  the 
Assistant  Director.  FOIA/PA  Division, 
Assistant  Inspector  General  for 
Investigations,  400  Army  Navy  Drive. 
Arlington,  VA  22202-2884.  Telephone 
(703)  697-6035. 
SUPPLEMENTARY  INFORMATION:  The 

Office  of  Inspector  General  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended,  (5  U.S.C.  552a)  were  pubUshed 
in  the  Federal  Register  as  follows: 

50  FR  22279— May  29, 1985  (Compilation, 

changes  follow) 
52  FR  26547— Jul.  15, 1987 
52  FR  35754— Sep.  23, 1967 
54  FR  24377— jun.  7. 1989 

54  FR  33955— Aug.  17, 1989 

55  FR  18152— May  1. 1990 

55  FTl  48681— Nov.  21, 1990 

56  FR  40878— Aug.  16, 1991 
56  FR  46171— Sep.  la  1991 

A  new  system  report,  as  required  by  5 
U.S.C.  552a(r)  of  the  Privacy  Act  of  1974, 
was  submitted  on  October  1, 1991,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4b  of  Appendix  I 
to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12, 1985  (50  FR  52738, 
December  24, 1985). 

October  7. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

CIG-15 

SYSTEM  NAME: 

Special  Inquiries  Investigative  Case 
File  and  Control  System. 

SYSTEM  location: 

Office  of  the  Assistant  Inspector 
General  for  Departmental  Inquiries, 


Office  of  the  Inspector  General. 
Department  of  Etefense.  400  Army  Navy 
Drive,  Room  1027,  Arlington,  VA  22202- 
2884. 

categories  of  INOIVUHIALS  COVERED  IN  THC 
SYSTEM: 

Individuals  who  provide  initial 
complaints  resulting  in  administrative 
investigations  conducted  by  Office  of 
the  Assistant  Inspector  General  for 
Departmental  Inquiries  (OAIG-DI) 
related  to  violations  of  laws,  rules,  or 
regulations  or  mismanagement,  gross 
waste  of  funds,  abuse  of  authority,  or  a 
danger  to  the  public  health  and  safety, 
subjects  of  administrative  investigations 
conducted  by  the  OAIG-^I;  or 
individuals  identified  as  having  been 
adversely  a^ected  by  matters  under 
investigation  by  the  OAIG-DI. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Materials  relating  to  allegations 
received  and  documentation  created  as 
a  result  of  action  by  the  OIG,  including 
reports,  records  of  action  taken,  and 
supporting  documentation. 

AUTHORrrY  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

Inspector  General  Act  of  1978  (Pub.  L 
95-452),  as  amended:  and  DoD  Directive 
5106.1  (32  CFR  part  376). 

PURPOSE(S): 

To  record  complaints,  allegations  of 
wrongdoing,  and  requests  for  assistance; 
to  document  inquiries,  research  facts 
and  circumstances,  sources  of 
information,  conclusions  and 
recommendations;  to  record  actions 
taken  and  notifications  of  interested 
parties  and  agencies. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF 
USERS,  AND  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Office  of  the 
Inspector  General  compilation  of  record 
system  notices  apply  to  this  system  of 
records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  and  paper  records  are 
stored  in  conventional  media — file 
folders  and  personal  computer. 

RETMEVABILmr: 

Automated  and  paper  records 
pertaining  to  administrative 
investigation  cases  are  indexed  through 
the  use  of  a  computerized  cross- 
reference  system;  they  may  be  retrieved 
by  individual  names  or  case  numbers. 
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SAFEGUARDS: 

Records,  both  paper  and  automated, 
are  accessible  only  to  OAIG-DI 
personnel  having  official  need  therefor 
and  are  stored  in  locked  rooms.  The 
automated  system  is  password 
protected,  and  regular  back-ups  of  data 
are  performed. 

RETENTION  AND  DISPOSAL: 

Automated  and  paper  records  are 
retained  for  a  period  of  ten  years 
following  completion  of  final  action. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director.  FOIA/PA  Division. 
Office  of  the  Assistant  Inspector 
General  for  Investigations.  400  Army 
Navy  Drive.  Arlington.  VA  22202-2884. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written,  notarized  inquiries  to 
the  Assistant  Director.  FOIA/PA 
Division.  Office  of  the  Assistant 
Inspector  General  for  Investigations,  400 
Army  Navy  Drive,  Arlington.  VA  22202- 
2884.  The  request  should  contain  the 
individual's  full  name,  address,  and 
Social  Security  Number.  Requests 
submitted  on  behalf  of  other  persons 
must  include  their  written,  notarized 
authorization.  Provision  of  the  Social 
Security  Number  is  voluntary  and  it  will 
be  used  solely  for  identification 
purposes.  Failure  to  provide  the  Social 
Security  Number  will  not  affect  the 
individual's  rights. 

RECORDS  ACCESS  PROCEDURES: 

Individuals  may  access  agency 
records  or  information  about  themselves 
should  address  written,  notarized 
inquiries  to  the  Assistant  Director, 
FOIA/PA  Division,  Office  of  the 
Assistant  Inspector  General  for 
Investigations,  400  Army  Navy  Drive, 
Arlington,  VA  22202-2884.  The  request 
should  contain  the  individual's  full 
name,  address,  and  Social  Security 
Number.  Requests  submitted  on  behalf 
of  other  persons  must  include  their 
written,  notarized  authorization. 
Provision  of  the  Social  Security  Number 
is  voluntary  and  it  will  be  used  solely 
for  identification  purposes.  Failure  to 
provide  the  Social  Security  Number  will 
not  affect  the  individual's  rights. 

CONTESTING  RECORD  PROCEDURES: 

The  rules  for  access  to  records  and  for 
contesting  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  at  32  CFR  part 
312  or  may  be  obtained  from  the  system 
manager. 


RECORD  SOURCE  CATEGORIES: 

Information  was  obtained  from 
sources,  subjects,  witnesses,  all  levels  of 
government,  private  businesses,  and 
nonprofit  organizations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  record  system  may  be 
exempt  pursuant  to  5  U.S.C,  552(k)(2)  as 
applicable. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (1).  (2),  and  (3),  (c)  and  (e) 
and  published  in  CFR  part  312.  For 
additional  information  contact  the 
system  manager. 

[FR  Doc.  91-24535  Filed  10-16-91;  8:45  am) 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Amend  a  Record 
System 

AGENCY:  Defense  Logistics  Agency 
(DLA),  DOD. 

ACTION:  Amend  a  record  system. 

summary:  The  Defense  Logistics 
Agency  proposes  to  amend  one  existing 
record  system  to  its  inventory  of  record 
system  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended,  (5  U.S.C.  552a). 
When  the  notice  was  first  published,  the 
retention  and  disposal  paragraph  did 
not  include  the  retention  period  since 
the  National  Archives  and  Records 
Administration  had  not  issued  a  formal 
disposition  authority  for  drug  testing 
program  files.  NARA  has  now  issued 
that  authority  and  this  amendment 
incorporates  that  disposal  rule. 
DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
November  18, 1991,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  Ms.  Susan  Salus,  DLA- 
XAM,  Defense  Logistics  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6100.  Telephone  (202)  274-6234  or 
Autovon  284-6234. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974,  as  amended, 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22897.  May  29, 1985  (DoD  Compilation, 
changes  follow) 

50  FR  51898,  Dec.  20. 1985 

51  FR  27443,  )ul.  31. 1986 

51  FR  30104,  Aug.  22. 1986 

52  FR  35304,  Sep.  18, 1987 

52  FR  37495.  Oct.  7, 1987 

53  FR  04442,  Feb.  16, 1988 
53  FR  09965,  Mar.  28, 1988 


53  FR  21511,  )un.  6, 1988 
53  FR  26105.  Jul.  11. 1988 
53  FR  32091.  Aug.  23, 1988 
53  FR  39129,  Oct.  5. 1988 
63  FR  44937.  Nov.  7, 1988 

53  FR  48708,  Dec.  2. 1988 

54  FR  11997,  Mar.  23. 1989 

55  FR  21918.  May  30, 1990  (DLA  Address 
Directory) 

55  FR  32284,  Aug.  8, 1990 
55  FR  34050.  Aug.  21, 1990 
55  FR  42755,  Oct.  23. 1990 

55  FR  53178.  Dec.  27, 1990 

56  FR  5806,  Feb.  13, 1991 
56  FR  8987,  Mar.  4. 1991 
56  FR  11207,  Mar.  15, 1991 
66  FR  19838.  Apr.  30. 1991 

56  FR  31395,  )ul.  10. 1991  (Updated  Indexing 

System) 
56  FR  35852,  lul.  29, 1991 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below,  followed  by  the  system  notice,  as 
amended,  in  its  entirety. 

This  notice  is  not  within  the  purview 
of  subsection  (r)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  which 
requires  the  submission  of  an  altered 
system  report. 

Dated:  October  11, 1991. 
L.M.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

S380.50  DLA-K 

SYSTEM  NAME: 

DLA  Drug-Free  Workplace  Program 
Records  (55  FR  34050,  Aug.  21, 1990). 

CHANGES: 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Records  relating  to  test  selection, 
scheduling,  collection,  handling,  and 
results  will  be  destroyed  when  3  years 
old;  records  relating  to  individual 
notification  and  acknowledgment  will 
be  destroyed  when  the  individual 
separates  from  the  testing  designated 
position." 


S380.50  DLA-K 

SYSTEM  NAME: 

DLA  Drug-Free  Workplace  Program 
Records. 

SYSTEM  LOCATION: 

Defense  Logistics  Agency  (DLA) 
Civilian  Personnel  Service  Support 
Office  (DCPSO),  3990  East  Broad  Street. 
Columbus,  OH  43216-5000. 

DLA  Headquarters  offices;  DLA 
Primary  Level  Field  Activities  (PLFA); 
and  offices  of  contractors  who  perform 
functions  such  as  collection  of  urine 
specimens,  laboratory  analysis,  and 
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medical  review  of  confinned  positive 
laboratory  findings.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  agency's  compilation  of  record 
systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DLA  employees  and  individuals  who 
have  applied  to  DLA  for  employment 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  program 
implementation  and  administration, 
including  selection,  notification,  and 
testing  of  individuals;  collection  and 
chain  of  custody  documents;  urine 
specimens  and  drug  test  results;  consent 
forms;  rebuttal  correspondence;  and 
similar  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Orders  12564.  "Drug-Free 
Federal  Workplace"  and  9397;  Pub.  L 
lOQ-71;  and  5  U.S.C.  7301. 

PURPOSES: 

The  system  is  established  to  maintain 
records  relating  to  the  selection  and 
testing  of  DLA  employees  and 
applicants  for  DLA  employment  for  use 
of  illegal  drugs.  The  records  will  provide 
the  basis  for  taking  appropriate  action  in 
reference  to  employees  who  test  positive 
for  use  of  illegal  drugs. 

Records  may  be  used  by  authorized 
contractors  for  the  collection  process; 
assigned  Medical  Review  Officials;  the 
Administrator  of  any  Employee 
Assistance  Program  in  which  the 
employee  is  receiving  counseling  or 
treatment  or  is  otherwise  participating; 
and  agency  supervisory  or  management 
officials  having  authority  to  take 
adverse  personnel  action  against  such 
an  employee  when  test  results  are 
positive. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  THE  USES: 

In  order  to  comply  with  provisions  of 
5  U.S.C.  7301,  the  DLA  "Blanket  Routine 
Uses"  that  appear  at  the  beginning  of 
the  agency's  compilation  do  not  apply  to 
this  system. 

Records  may  be  disclosed  to  a  court 
of  competent  jurisdiction  when  required 
by  the  United  States  Government  to 
defend  again^it  a  challenge  to  related 
adverse  personnel  action. 

POUCtES  AND  PRACTICES  FOR  STOHINO, 
RETRIEVING,  ACCESS4Na,  AND  OtSTOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
disk  and  in  paper  form. 


retrievabiuty: 

Records  are  retrieved  by  name  of 
activity,  name  of  employee  or  applicant, 
position  title,  position  description 
number.  Social  Security  Number,  ID 
number,  or  any  combination  of  these. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area  or  on  automated  media  with  access 
limited  to  authorized  personnel  whose 
duties  require  access.  Records  relating 
to  individual  positive  test  results  are 
kept  in  locked  cabinets.  Employee  and 
applicant  records  are  maintained  and 
used  with  the  highest  regard  for 
employee  and  applicant  privacy. 

retention  and  DISPOSAL: 

Records  relating  to  test  selection, 
scheduling,  collection,  handling,  and 
results  will  be  destroyed  when  3  years 
old;  records  relating  to  individual 
notification  and  acknowledgment  will 
be  destroyed  when  the  individual 
separates  from  the  testing  designated 
position. 

SYSTEM  MANAGER  AND  ADDRESS: 

Deputy  Chief,  DLA  Civilian  Personnel 
Service  Support  Office,  3990  East  Broad 
Street,  Columbus,  OH  43216-5000. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  inquire  whether 
this  record  system  contains  information 
about  themselves  should  contact  their 
Office  of  Civilian  Personnel  at  DLA 
Primary  Level  Field  Activities  where 
assigned  or  the  Deputy  Chief,  DLA 
Civilian  Personnel  Service  Support 
Office,  3990  East  Broad  Street. 
Columbus,  OH  43216-5000.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  agency's  compilation  of 
record  systems  notices. 

Individuals  must  provide  name;  date 
of  birth;  Social  Security  Number  ID 
number  (if  known);  approximate  date  of 
record;  and  DLA  activity  and  position 
title. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  record  system  should  contact  the 
Deputy  Chief,  DLA  Civilian  Personnel 
Service  Support  Office,  3990  East  Broad 
Street,  Columbus.  OH  43216-5000. 

Individuals  must  provide  name;  date 
of  birth;  Social  Security  Number  ID 
number  (if  known);  approximate  date  of 
record;  and  DLA  activity  and  position 
title. 

RECORD  SOURCE  CATEQOmCS: 

Records  in  this  system  are  obtained 
from  the  individual  to  whom  the  records 
pertain;  agency  employees  involved  in 
the  selection  and  notiflcation  of 


individuals  to  be  tested;  laboratories 
that  test  urine  specimens  for  the 
presence  of  illegal  drugs;  physicians 
who  review  test  results;  and 
supervisors,  managers,  and  other  DLA 
officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  91  25022  Filed  10-16-91;  6:45  am] 

BILUNG  COOC  3>10-01-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  18, 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of  ' 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  P.  Liggett  (202)  708-5174. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opport\mity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
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collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  title,  (3)  frequency  of 
collection;  (4)  the  affected  public;  (5) 
reporting  burden;  and/or  (6) 
recordkeeping  burden;  and  (7)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  October  11. 1991. 
Wallace  R.  McPherson,  |r. 
Acting  Director.  Office  of  Information 
Resources  Management. 

Office  of  Management 

Type  of  Review:  New. 

Title:  Form  188&-MP:  Reviewer's 

Assessment  of  the  Review  Process. 
Frequency:  One-time  only. 
Affected  Public:  Individuals  or 

households;  Federal  agencies  or 

employees. 
Reporting  Burden: 

Responses:  2,000; 

Burden  Hours:  500. 
Recordkeeping  Burden: 

Recordkeepers;  0; 

Burden  Hours:  0. 
Abstract:  This  form  will  be  completed 

by  grant  application  and  contract 

proposal  reviewers.  The  Department 

will  use  the  information  to  assess  and 

improve  the  grant  and  contract  review 

process. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Status  Report  on  Homeless 
Children  and  Youth  from  State 
Educational  Agencies  under  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act. 

Frequency:  Biennially. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 
Responses:  54; 
Burden  Hours:  4,320. 

Recordkeeping  Burden: 
Recordkeepers;  54; 
Burden  Hours:  270. 

Abstract:  State  educational  agencies 
will  submit  information  to  the 
Department  regarding  numbers  and 
locations  of  homeless  children  and 
youth,  problems  relating  to  the  access 
of  free  appropriate  public  education 
and  the  difficulties  in  identifying  their 
special  needs.  The  Department  will 
use  this  information  to  report  to 
Congress. 


Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Application  for  State  Grants 
Program  for  Technology-Related 
Assistance  for  Individuals  with 
Disabilities. 

Frequency:  Annually. 

Affected  Public:  Sta  te  or  local 
governments. 

Reporting  Burden: 
Responses;  20; 
Burden  Hours:  600. 

Recordkeeping  Burden: 
Recordkeepers:  0; 
Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  agencies  to  apply  for  funding 
under  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Program.  The  Department 
uses  the  information  to  make  grant 
awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Traumatic  Brain  Injury  Best 
Practice  Study. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  State  or  local 
governments. 

Reporting  Burden: 
Responses:  2,644; 
Burden  Hours:  1,598. 

Recordkeeping  Burden: 
Recordkeepers:  0; 
Burden  Hours:  0. 

Abstract:  This  evaluation  will  identify 
current  Vocational  Rehabilitation 
(VR)  agency  policy  and  practice  in 
serving  clients  with  Traumatic  Brain 
Injury  (TBI),  describe  their  strengths 
and  weaknesses,  and  identify  best 
practices  that  RSA  may  suggest  for 
implementation.  The  Department  uses 
the  information  for  program 
evaluation  and  to  make 
recommendations  for  improvements  of 
services. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Application  for  the  FIPSE  Special 

Focus  Competition:  Projects  in 

Science  and  the  Humanities. 
Frequency:  One  time. 
Affected  Public:  State  or  local 

governments;  non-profit  institutions. 
Reporting  Burden: 

Responses;  100; 

Burden  Hours:  1.500. 
Recordkeeping  Burden: 

Recordkeepers:  0; 

Burden  Hours:  0. 
Abstract:  This  form  will  be  used  by 

State  Educational  Agencies  to  apply 


for  funds  under  the  FIPSE  Special 
Focus  Competion  Program.  The 
Department  uses  the  information  to 
make  grant  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Reports  of  Financial  Status  and 
Performance  for  the  Veterans 
Education  Outreach  Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit  institutions. 

Reporting  Burden: 
Responses;  1,000; 
Burden  Hours:  2,000. 

Recordkeeping  Burden: 
Recordkeepers:  0; 
Burden  Hours:  0. 

Abstract-  Institutions  of  higher 
education  that  have  participated  in 
the  Veterans  Education  Outreach 
Program  are  to  submit  these  reports  to 
the  Department.  The  Department  uses 
the  information  to  assess  the 
accomplishments  of  project  goals  and 
objectives,  and  to  aid  in  effective 
program  management. 

|FR  Doc.  91-25032  Filed  10-16-91;  8:45  am] 

BILUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER2-17-O00.  et  al.] 

Pacif  iCorp  Electric  Operations,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

October  9. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  PacifiCorp  Electric  Operations 

(Docket  No.  ER92-17-O00J 

Take  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp"),  on  October  2, 
1991.  tendered  for  filing  in  accordance 
with  18  CFR  35.13  of  the  Commission's 
Rules  and  Regulations,  a  Long-Term 
Power  Sales  Agreement  ("Agreement") 
between  PacifiCorp  and  Western  Area 
Power  Administration  ("Western") 
dated  October  1. 1991. 

Under  terms  of  the  Agreement. 
PacifiCorp  will  sell  to  Western  firm 
capacity  and  energy  for  the  period  of 
December  1. 1991  through  December  31, 
2011. 

PacifiCorp  requests  that  an  effective 
date  of  December  1, 1991  be  assigned  to 
the  Agreement,  this  date  corresponding 
to  commencement  of  service  under  the 
Agreement. 
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Copies  of  this  filing  were  supplied  to 
Western,  the  Public  Utility  Commission 
of  Oregon  and  the  Public  Utihties 
Commission  of  the  State  of  California. 

Comment  date:  October  23, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Vermont  Electric  Power  Co..  Inc. 

[Docket  No.  ER91-69O-000) 

Take  notice  that  Vermont  Electric 
Power  Company.  Inc.  (VELCO)  on 
September  30, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Tariff  No. 
244,  entitled.  Superseding  Three  Party 
Power  Agreement. 

The  nature  of  the  change  is  as  follows: 
Under  the  Agreement,  Central  Vermont 
Public  Service  Corporation  (CVPSC)  and 
Green  Mountain  Power  Corporation 
(CMP)  assigned  to  VELCO  certain 
portions  (8.5291%  and  4.9726%, 
respectively)  of  the  so-called  Vermont 
Quota,  which  is  the  portion  (55%)  of  the 
capabihty  and  net  electric  output  of  the 
Vermont  Yankee  nuclear  generating 
station  made  available  to  those 
companies  under  a  separate  contract 
with  Vermont  Yankee  Nuclear  Power 
Corporation.  The  portions  assigned  to 
VELCO  are  resold  to  other  Vermont 
utilities  under  still  another  contract  the 
Power  Purchase  Agreement,  Rate 
Schedule  No.  234. 

As  of  May  1, 1991,  CVPSC  merged 
with  Allied  Power  and  Light  Company 
(Allied),  a  small  Vermont  investor- 
owned  utility,  which  was  one  of 
VELCO's  customers  under  the  Power 
Purchase  Agreement.  As  a  consequence 
of  the  merger,  AUied's  existence 
terminated,  and  the  Vermont  Yankee 
power  that  it  had  theretofore  purchased 
from  VELCO  is  now  retained  by  CVPSC 
rather  than  being  assigned  by  CVPSC  to 
VELCO  for  resale.  The  amendment 
reflects  CVPSC's  retention  of  this  power 
by  reducing  the  amount  of  the  Vermont 
Quota  it  assigns  to  VELCO  from  8.5291% 
to  8.2089%. 

VELCO  states  that  the  reasons  for  the 
change  are  as  follows:  The  change  is 
necessary  to  accommodate  the 
reduction  in  the  amount  of  power 
assigned  by  CVPSC  to  VELCO  following 
CVPSC's  merger  with  Allied. 

Copies  of  the  filing  were  served  upon 
the  following:  Central  Vermont  Public 
Service  Corporation,  Green  Mountain 
Power  Corporation,  the  Vermont 
Department  of  Public  Service,  and  the 
Vermont  Public  Service  Board. 

Comment  date:  October  23, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  The  Connecticut  Light  k  Power 
Company 

[Docket  No.  ER92-5-000] 

Take  notice  that  The  Connecticut 
Light  and  Power  Company  ("CL&F')  (a 
subsidiary  of  Northeast  Utilities) 
tendered  for  filing  a  Consolidated 
Amendment  dated  as  of  September  30, 
1991  (the  "Consolidated  Amendment") 
between  the  CL&P  and  the  Connecticut 
Municipal  Electric  Energy  Cooperative 
("CMEEC").  The  Consolidated 
Amendment  amends  the  following  eight 
Life-of-Unit  Contracts  between  CL&P 
and  CMEEC  ("Life-of-Unit  Contracts") 
dated  September  15, 1991: 
Unit  Contract — Norwalk  Harbor  Units 

Nos.  1,  2, 3  Rate  Schedule  FERC  No. 

224; 
Unit  Contract — Montville  Units  Nos.  5, 

6, 10, 11  Rate  Schedule  FERC  No.  226; 
Unit  Contract— Devon  Units  Nos.  7, 8, 9 

Rate  Schedule  FERC  No.  227; 
Unit  Contract— Bulls  Bridge  Units  Nos. 

1,  2,  3, 4,  5, 6  Rate  Schedule  FERC  No. 

231; 
Unit  Contract— Shepaug  Unit  No.  1  Rate 

Schedule  FERC  No.  232; 
Unit  Contract — Northfield  Mountain 

Units  Nos.  1,  2,  3, 4  Rate  Schedule 

FERC  No.  229; 
Unit  Contract — Millstone  Point  Units 

Nos.  1,  2  Rate  Schedule  FERC  No.  228; 

and 
Unit  Contract — Middletown  Units  Nos. 

1,  2,  3, 4, 10  Rate  Schedule  FERC  No. 

256; 

CL&P  states  that  the  Consolidated 
Amendment  changes  the  eight  Life-to- 
Unit  Contracts  pursuant  to  settlement 
arrangements  between  the  parties.  The 
changes  are  intended  to  update  the  unit 
contracts  to  reflect  changed  conditions 
and  resolve  ambiguities  with  respect  to 
the  contracts. 

CL&P  requests  waiver  of  the 
Commission's  customary  notice 
requirements  in  order  to  permit  the  rate 
schedule  changes  to  become  effective  on 
November  1, 1990. 

CL&P  states  that  copies  of  the  filing 
were  served  upon  CNEiEC  and  on  the 
Connecticut  Department  of  Public  Utility 
Control. 

Comment  date:  October  23, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Co.  of  New  York, 
Inc. 

[Docket  No.  ER92-13-O0OJ 

Take  notice  that  on  October  2, 1991, 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing  a  Rate  Schedule  and  two 
Supplements,  constituting  an  agreement 
to  provide  transmission  service  for  the 


Power  Authority  of  the  Stale  of  New 
York  (the  "Authority")  The  Rate 
Schedule  provides,  on  an  interim  (two 
months)  basis,  for  transmission  of  power 
and  energy  sold  by  the  Authority  to 
certain  Economic  Development  Power 
Customers  on  Long  Island,  at  rates  of 
$1.15  per  kW  per  month  or  $2.53  per  kW 
per  month,  depending  on  the  facilities 
used.  Supplement  No.  1  provides  for  a 
decrease  in  the  monthly  transmission 
charges  from  $1.15  to  $1.07  and  from 
$2.53  to  $2.43  per  kilowatt,  thus 
decreasing  annual  revenues  under  the 
Rate  Schedule  by  a  total  of  $9,203. 
Supplement  No.  2  is  the  final  agreement 
between  Con  Edison  and  the  Authority 
on  essentially  the  same  terms  as  the 
Rate  Schedule;  it  supersedes  the  Rate 
Schedule  and  continues  the  same 
decreased  rates  provided  for  in 
Supplement  No.  1.  Con  Edison  has 
requested  waiver  of  notice  requirements 
so  that  the  Rate  Schedule  can  be  made 
effective  as  of  June  1, 1991;  Supplement 
No.  1  as  of  July  1, 1991;  and  Supplement 
No.  2  as  of  August  1, 1991. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  October  23, 1991.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

5.  Minnesota  Power  &  Light  Co. 

[Docket  No.  ER91-d92-000] 

Take  notice  that  on  September  30, 
1991,  Minnesota  Power  &  Light  Company 
tendered  for  filing  a  Unit  Participation 
Power  Sales  Agreement  with  Interstate 
Power  Company,  pursuant  to  Service 
Schedule  A  of  the  Mid-Continent  Area 
Power  Pool  Agreement. 

MP&L  requests  waiver  of  the 
Commission's  notice  requirements  and 
an  effective  date  of  May  1, 1992. 

Copies  of  the  fiUng  have  been  served 
on  Interstate,  the  Minnesota  Public 
Utilities  Commission  and  the  Miimesota 
Department  of  Public  Service. 

Comment  date:  October  23, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  Florida  Power  &  Light  Co. 

[Docket  No.  ER91-693-000] 

Take  notice  that  Florida  Power  &  Light 
Company,  on  September  30, 1991, 
tendered  for  filing  the  following  two 
agreements:  (1)  Agreement  to  Provide 
Specified  Transmission  Service  Between 
Florida  Power  &  Light  Company  and 
Metropolitan  Dade  Coimty,  Florida,  and 
(2)  Dade  County  Resource  Recovery 
Facility  Intercoimection  Agreement 
Between  Florida  Power  &  Light  company 
and  Metropohtan  Dade  County,  Florida. 
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FPL  requests  that  the  agreements  be 
made  eJFfective  November  1. 1991. 

Comment  date:  October  23, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  El  Paso  Electric  Co. 

[Docket  No.  ER92-1-000] 

Take  notice  that  on  October  1, 1991.  El 
Paso  Electric  Company  ("El  Paso")  and 
Citizens  Utilities  Company  ("Citizens") 
tendered  for  filing  an  executed 
Interchange  Agreement  between 
themselves  with  one  service  schedule. 
Service  Schedule  A — Economy  Energy 
Interchange.  The  electrical 
interconnections  exist  through  third- 
party  systems  which  will  allow 
scheduled  interchange  of  power  and 
energy  to  take  place  between  the 
parties'  respective  systems.  El  Paso  and 
Citizens  request  that  the  agreement  be 
allowed  to  become  effective  on 
September  3. 1991  in  accordance  with  its 
terms. 

Comment  date:  October  23. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puget  Sound  Power  ft  Light  Co. 

(Docket  Na  ER92-1&-0001 

Take  notice  that  on  October  2, 1991. 
Puget  Sound  Power  &  Light  Company 
("Puget")  tendered  for  filing  a 
Transmission  Service  Agreement  among 
Puget  the  City  of  Seattle  ("Seattle"),  and 
the  City  of  Tacoma  ("Tacoma")  dated  as 
of  April  1, 1991.  Under  the  Transmission 
Service  Agreement  ("Agreement").  Puget 
may  make  available  to  Seattle  and 
TaoHna  surplus  transmission  capacity 
on  designated  transmission  paths  of  its 
electric  system. 

Copies  of  the  filing  were  served  upon 
Seattle  and  Tacoma. 

Comment  date:  October  23. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Alaska  Power  Administration 

(Docket  No.  EF92-1021-000J 

Take  notice  that  on  October  1. 1991. 
the  Assistant  Secretary.  Conservation 
and  Renewable  Energy,  of  the 
Department  of  Energy  submitted  Rate 
Schedules  SN-F-4.  SN-NF-5.  SN-NF-6. 
and  S^J-NF-7.  applicable  to  power  from 
Alaska  Power  Administration's  (APAJ 
Snettisham  project,  for  confirmation  and 
approval  on  a  final  basis.  Rate  Schedule 
SN-F-3  for  Una  energy  was  previously 
confuted  and  approved  by  FERC  on 
May  23, 1990.  for  a  period  of  two  years. 
Docket  No.  EF89-1021-000. 

The  rate  schedules  mentioned  above   - 
have  been  confmned  and  approved  on 
an  interim  basis  effective  October  1. 
1991  for  a  period  of  12  months  by  the 


Assistant  Secretary,  Conservation  and 
Renewable  Energy,  of  the  Department  of 
Energy.  The  Department  requests  the 
approval  of  the  Commission  of  the 
adjusted  rates  for  a  period  not  to  exceed 
five  years  with  the  understanding  that 
the  rates  can  be  adjusted  at  an  earlier 
date  if  needed  to  comply  with  the  cost 
recovery  criteria.  The  rate  schedules  are 
submitted  for  confirmation  and  approval 
on  a  final  basis  pursuant  to  authority 
vested  in  the  Commission  by  Delegation 
Order  No.  0204-1008,  Amendment  No.  2 
(56  FR  41.835;  August  23, 1991). 

Comment  date:  October  28. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  St  Joseph  Light  ft  Power  Co. 

[Docket  No.  ER92-lft-000) 

Take  notice  that  St  Joseph  Light  & 
Power  Company  (SJLP)  on  October  2. 
1991.  tendered  for  filing  the  March  5. 
1990  Amendment  to  the  Electric 
Interconnection  and  Interchange 
Agreement  between  SJLP  and  Iowa 
Power  Inc.  (Iowa  Power).  The 
Amendment  to  the  Interchange 
Agreement  replaces  all  the  existing 
service  schedules  except  for  Distribution 
Energy  and  adds  six  new  classes  of 
power  and  energy  called  "Short  Term 
Power".  "System  Participation  Power". 
System  Energr  Service".  'Term  Energy", 
"Unit  Participation  Power",  and  "System 
Capacity  Service".  SJLP  also  seeks  to 
modify  its  Third  Party  Purchase  and 
Resale  Transaction  (FERC  84)  rate  by 
adding  "up  to"  language.  SJLP  requests 
that  the  filing  of  the  Amendment  be 
permitted  to  become  effective  as  of 
February  1. 1990. 

At  the  same  time  as  the  said 
Amendment  SJLP  also  tendered  for  filuig 
the  October  5, 1989  Letter  Agreement 
modifying  the  Power  Flow  Agreement 
between  SJLP  and  Iowa  Power.  The 
Letter  Agreement  reduces  the  monthly 
loss  charge  to  Iowa  Power.  SJLP 
requests  that  the  Letter  Agreement  filing 
become  effective  as  of  August  1, 1989. 
Comment  date:  October  23. 1991.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  United  Illuminating  Ca 

[Docket  No.  ER92-14-000J 

Take  notice  that  on  October  2. 1991. 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  rate  schedules  for 
coordination  transactions  involving  the 
exchange  with  or  sale  of  capacity  and 
enei:gy  to  Long  Island  Lighting  Company 
(LILCO).  The  sales  are  pursuant  to  a 
System  Power  Sales  Agreement 
(Agreement)  dated  November  5, 1990 
and  UI  prc^oses  that  service  under  the 


Agreement  commence  on  that  same 
date. 

Copies  of  the  filing  were  served  upon 
ULCO  and  on  the  New  York  Public 
Service  Commission. 

Comment  date:  October  23, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Vennont  Public  Service 
Corp. 

[Docket  No.  ER92-12-0001 

Take  notice  tht^t  on  October  1, 1991, 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing  a 
tariff  that  provides  for  sales  of  capacity 
and  energy  at  negotiated  rates  subject  to 
a  ceiling  equal  to  100%  of  the  fully 
allocated  costs  of  the  units  providing  the 
service.  The  tariff  provides  for  the  sale 
of  unit  capacity,  entitlements  and 
system  incremental  capacity. 

Comment  date:  October  23. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Dayton  Power  and  Lig^t  Co. 

(Docket  No.  ER91-691-O0OJ 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  fihng  on  September  3a  1991,  and 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Tipp  City. 
Ohio  (Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1, 1991. 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  The  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  23. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shook!  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  approprriate  action  to  be 
taken.  biK  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-24979  Filed  10-16-91;  8:45  am) 

BILUNG  CO06  C717-01-M 


[Docket  N08.  BP89-161-000,  RP89-172-000, 
CP91-687-000  and  CP90-2275-O001 


ANR  Pipline  Co. 
Conference 


;  Informal  Settlement 


Octot)er  9, 1991 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  on 
October  21, 1991.  at  1  p.m..  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE.. 
Washington,  DC,  in  Hearing  Room  1,  for 
the  purpose  of  exploring  the  possible 
settlement  of  one  above-referenced 
dockets.  The  conference  will  resume  at 
10  a.m.  on  October  22, 1991. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Michael  D.  Cotleur  at  (202)  208-1076  or 
James  A.  Pederson  at  (202)  208-2158. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-24980  Filed  10-16-91;  8;45  am] 
WtlMG  COOE  (717-01-11 


[Docket  No.  CI91-128-000] 

Cogen  Energy  Technology,  LP^ 
Application  for  a  Blanket  Certificate 
Witti  Pregranted  Abandonn^ent 

October  9, 1991. 

Take  notice  that  on  October  3. 1991, 
Cogen  Energy  Technology.  LP.  (CETLP), 
c/o  Cogen  Energy  Technology,  Inc., 
Tower  East,  suite  703,  20600  Chagrin 
Boulevard,  Shaker  Heights,  Ohio  44122, 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  unlimited-term  blanket  certificate 
with  pregranted  abandonment 
authorizing  sales  for  resale  in  interstate 
commerce  of  natural  gas  subject  to  the 
Commission's  jurisdiction,  all  as  more 
fully  set  forth  in  the  application  which  is 


on  file  with  the  Commission  and  open 
for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
29, 1991,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CETLP  to  appear  or  to 
be  represented  at  the  hearing. 
Lou  D.  Casiiell, 
Secretary. 
|FR  Doc.  91-24981  Filed  10-16-91: 6:45  am] 

BILUNQ  COOE  (717-01-11 


[Docket  No.  CP89-1281-017] 

Natural  Gas  Pipeline  Co.  of  America; 
Application  for  Amendment  to 
Certificate 

October  9, 1991. 

Take  notice  that  pursuant  to  section  7 
of  the  Natural  Gas  Act.  15  U.S.C.  717f. 
and  the  Commission's  Regulations  (18 
CFR  part  157),  Natural  Gas  Pipeline 
Company  of  America  (Natural)  on 
September  25, 1991  tendered  for  filing  an 
application  for  an  amendment  to  the 
existing  certificate  of  public 
convenience  and  necessity  in  the  above 
captioned  docket  authorizing  a  Gas 
Inventory  Demand  Charge  (GIDC). 

Natural  requests  authority  to  (1) 
extend  the  term  of  the  GIDC  from  the 
currently  authorized  two  (2)  years  to 
five  (5)  years;  and  (2)  make  certain 
conforming  changes  in  the  Tariff 
governing  the  GIDC  as  extended. 
Natural's  current  GIDC  terminates  on 
December  1, 1992. 

Natural  also  requests  that  its 
application  be  consolidated  with  the 
restructuring  proceeding  to  be 
implemented  pursuant  to  Commission 
action  in  Docket  No.  RM91-11-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 


385.211.  All  such  protests  should  be  filed 
on  or  before  October  29, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Ix>is  D.  Cashell, 
Secretary. 
(FR  Doc.  91-24982  Filed  10-16-91:  8;45  am] 

BILUNQ  COOC  (717-01-11 


(Docket  No.  CP92-20-000) 

Norttiwest  Pipeline  Corp.;  Request 
Under  Blanket  Auttrarizatlon 

October  9, 1991. 

Take  notice  that  on  October  3, 1991. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP92-20-000  a  request  pursuant  to 
§§  157.205. 157.211,  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  a  new  delivery 
meter  station,  to  be  called  the  Moab  No. 
2  Meter  Station,  and  to  add  the  new 
station  as  a  delivery  point  for  firm  gas 
sales  service  under  Northwest's  Rate 
Schedule  DS-1  to  Utah  Gas  Service 
Company  (Utah  Gas),  under  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP82-433-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  Utah  Gas  has 
requested  Northwest  to  establish  a  new 
meter  station,  the  Moab  No.  2  Meter 
Station,  to  be  located  in  Section  2, 
Township  27  South,  Range  22  East,  in 
San  Juan  County,  Utah.  Northwest 
advises  it  is  Northwest's  understanding 
that,  because  of  the  addition  of  new 
residential  and  commercial  customers. 
Utah  Gas  is  experiencing  operational 
problems  on  its  distribution  system  in 
the  Moab  area  and  requires  this  new 
meter  station  in  order  to  ensure  reliable 
service  to  its  customers  and  to  facilitate 
service  to  future  new  residential  and 
commercial  end  users. 

It  is  stated  that  Northwest  has  entered 
into  a  letter  agreement  dated  August  21, 
1991.  with  Utah  Gas  which  provides  that 
Northwest  would  construct  the  Moab 
No.  2  Meter  Station  with  a  maximum 
delivery  capacity  of  2.000  dekatherms     • 
per  day  at  a  minimum  delivery  pressure 
of  150  psig.  It  is  further  stated  that  the 
meter  station  would  consist  of  one  four- . 
inch  turbine  meter,  two  one-inch 
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monitor  regulator  runs  containing  two 
regulators  each,  a  three-inch  tap  on 
Northwest's  26-inch  mainline,  and 
auppurtenances. 

Northwest  explains  that,  to  facilitate 
deliveries  to  the  proposed  Moab  Na  2 
Meter  Station.  Northwest  and  Utah  Gas 
have  revised  the  Exhibit  A  to  the  May  1. 
1989,  DS-1  Service  Agreement  to  add 
the  new  Moab  No.  2  Meter  Station  as  a 
delivery  point  for  sales  service  to  Utah 
Gas,  without  making  any  changes  to  the 
existing  contract  demand  or  point 
specific  maximum  daily  delivery 
obligation  under  the  agreement. 

Northwest  states  that  the  estimated 
cost  of  the  Moab  No.  2  Meter  Station  is 
approximately  $150,743.  Northwest 
estimates  that  the  incremental  annual 
volumes  to  be  dehvered  at  the  proposed 
delivery  meter  initially  would  be 
approximately  26,700  dekatherms.  It  is 
stated  that  a  comparison  of  the 
incremental  cost  of  service  and  the 
incremental  revenues  associated  with 
this  station  resulted  in  Northwest 
agreeing  to  pay  $55,000  toward  the  total 
actual  costs  and  Utah  Gas  agreeing  to 
pay  the  remainder  of  all  actual 
construction  costs  pursuant  to  the  terms 
and  conditions  of  section  11  of  the 
Facilities  Reimbursement  provisions  of 
SheeU  317-317B  of  Northwest's  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1- 
A. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
Tiled  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
Hling  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashdl. 
Secretary. 
(PR  Doc.  91-24983  Filed  10-16-91;  8:45  am] 

BILUNO  COOC  S717-01-M 


Offlc«  of  Energy  Research 


Special  Research  Grant  Program 
Notice  91-17:  Assessment  of  Models 
of  the  Aquatic  Effects  of  Addle 
Deposition 

AQENCV:  Department  of  Energy  (DOE). 


action:  Notice  inviting  grant 
applications. 

summary:  The  O^ice  of  Program 
Analysis,  Office  of  Energy  Research  of 
the  Department  of  Energy,  hereby 
announces  its  interest  in  receiving 
applications  for  special  research  grants 
that  seek  support  for  conducting 
assessment  of  models  of  the  aquatic 
effects  of  acidic  deposition. 

The  purpose  is  to  estimate  from 
existing  or  soon-to-be-collected 
experimental  or  monitoring  data  the 
degree  that  the  aquatic  model  MAGIC 
successfully  computes  the  actual 
chemical  changes  in  aquatic  systems 
resulting  from  past  or  future  acidic 
deposition.  The  reliability  of  forecasts  of 
this  widely  used  aquatic  model  will  be 
assessed.  Modifications  to  MAGIC  to 
address  weaknesses  in  the  model  will 
be  performed. 

Applicants  must  enlist  the  aid  of 
experts  to  identify,  describe,  and  assess 
on  a  worldwide  basis,  the  most 
promising  data  that  could  be  used  for 
model  testing.  Experts  in  the 
development  and  application  of  the 
model  are  also  needed. 
APPUCATION  AND  AWARD  INFORMATION: 
Information  about  submission  of 
applications,  eligibility,  limitations, 
evaluation,  selection  processes,  and 
other  policies  and  procedures  may  be 
found  in  the  Application  and  Guide  for 
the  Special  Research  Grant  Program. 
The  application  kit  and  guide  and  copies 
of  10  CFR  part  605  are  available  from  Dr. 
Walter  L  Wamick.  Office  of  Program 
Analysis.  Office  of  Energy  Research, 
U.S.  Department  of  Energy.  ER-32. 
Washington,  DC  20585.  Instructions  for 
preparation  of  an  appUcation  are 
included  in  the  application  kit 
Telephone  requests  may  be  made  by 
calling  (301)  353-3122  or  FTS  233-3122. 
However,  effective  November  9, 1991, 
the  commercial  telephone  prefix  will 
change,  making  the  telephone  number 
(301)  90S-3122.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  81.049. 

DATES:  Formal  applications  submitted  in 
response  to  this  nobce  should  be 
received  by  November  19, 1991. 
ADDRESSES:  Formal  applications  sent  by 
U.S.  Mail  should  be  addressed  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Division  of  Acquisition  and 
Assistance  Management  ER-64, 
Washington.  DC  20585.  ATTN:  Program 
Notice  91-17.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
EJqiress.  any  commercial  mail  delivery 
service,  or  when  handcanied  by  the 
applicant:  U.S.  Department  of  &iei^, 


Office  of  Energy  Research,  Division  of 
Acquisition  and  Assistance 
Management  ER-64/GTN,  19901 
German  town  Road.  German  town.  MD 
20874. 

SUPPLEMENTARY  INFORMATION:  AcidiC 

deposition  contributes  to  the  acidity  of 
surface  waters  in  certain  areas  of  the 
U.S.  and  the  world.  To  forecast  how  the 
acidity  and  other  chemical 
characteristics  of  surface  waters  will 
respond  to  future  deposition,  computer 
models  have  been  developed.  The  model 
most  used  by  the  National  Acid 
Precipitation  Assessment  Program  was 
MAGIC. 

In  order  to  gauge  the  reliability  of 
model  forecasts,  one  would  ideally 
perform  blind  tests;  i.e.,  one  would 
experimentally  vary  acidic  deposition, 
monitor  chemical  changes  in  watersheds 
and  surface  water,  and  compare  these 
changes  to  model  forecasts.  Because  of 
constraints  of  funding  and  practicality, 
such  tests  have  not  been  performed. 

In  lieu  of  ideal  tests,  it  is  nevertheless 
possible  to  obtain  an  indication  of  the 
reliability  of  models.  One  such 
indication  is  the  comparison  of  model 
hindcasts  with  historical  records  of 
aquatic  chemistry.  Because  such 
historical  records  are  sparse  and  of 
questionable  reliability,  it  is  necessary 
to  reconstruct  the  historical  record  An 
important  example  of  a  comparison  of 
model  hindcasts  and  reconstructed 
surface  water  chemistry  is  "Comparison 
of  MAGIC  and  Diatom 
Paleolimnological  Model  Hindcasts  of 
Lukewarm  Acidification  in  the 
Adirondack  Region  of  New  York." 
Sullivan.  T.J.;  Bemert  J.A.;  Jenne,  EA^ 
Eilers.  ).M.:  Cosby,  B.).;  Charies,  D.F4 
Selle,  A.R.;  Pacific  Northwest 
Laboratory,  March  1991.  This 
comparison  revealed  significant 
differences. 

Anodier  type  of  indicator  of  model 
reliability  would  be  comparing  model 
output  against  data  collected  at 
watershed  manipulation  experiments. 
The  grantee  will  identify  such 
experiments  and  work  with  the 
investigators  to  sue  the  data  to  test 
MAGIC. 

Differences  between  experimental  or 
monitoring  data  and  model  forecasts  or 
hindcasts  or  other  weaknesses 
identified  will  point  the  direction  for 
modifications  to  the  model.  The  grantee 
will  make  such  modifications  and  test 
them. 

The  principal  investigator  of  die 
assessment  must  be  an  individual  who 
is  competent  and  accomplished  in 
appropriate  scientific  and  technical 
areas.  Competeace  and 
accomplishments  shall  be  described  in 
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the  application  and  include  industrial  or 
academic  experience,  research 
publications,  contributions  while  serving 
as  as  expert,  consultant  services,  honors 
and  awards,  and  education  including 
advanced  degrees  and  other  academic 
qualifications.  The  principal  investigator 
also  shall  be  an  individual  with 
demonstrated  ability  to  conduct 
environmental  science  assessments  and 
manage  individual  experts  and  groups  of 
experts  in  the  timely  and  successful 
identification,  analysis,  distillation  and 
documentation  of  scientific  and 
technical  information.  These 
demonstrated  abilities  shall  be 
documented  in  the  application. 

The  applicant,  in  order  to  address 
adequately  and  competently  the  full 
scope  of  this  endeavor  and  at  sufficient 
technical  depths  in  ail  major  topical 
areas,  must  enlist  the  aid  of  other 
scientific/technical  experts.  The 
application  shall  provide  tentative 
identification  of  all  proposed  experts 
and  their  present  affiliation.  All  experts, 
both  foreign  and  domestic,  are  to  be 
individuals  who  are  competent  and 
accomplished  in  a  scientific  or  technical 
discipline  directly  related  to  the 
research  assessment.  Teciuiical 
competence  and  accomplishments  of 
each  expert  shall  be  described  in  the 
application  and  should  include  the 
individual's  experience,  research 
publications,  consultant  services, 
contributions  while  serving  as  an  expert 
with  other  groups,  honors  and  awards, 
professional  experience,  and  education 
including  advanced  degrees  and  other 
academic  qualifications.  The  expected 
contribution  of  each  expert  to  the 
assessment's  objectives  should  be 
identified.  The  overall  technical 
expertise  of  the  group  of  experts,  when 
combined  with  the  technical  expertise  of 
the  principal  investigator,  should  be 
shown  to  be  adequate  to  cover  the 
various  scientific  and  technical 
disciplines  involved  in  the  assessment. 

These  experts  will  assist  the  principal 
investigator  in  accomplishment  of  the 
assessment's  objectives,  especially  in 
writing  major  sections  of  the  required 
final  report.  They  are  also  expected  to 
conduct  technical  discussions  with  other 
experts,  specialists,  researchers,  and 
research  program  managers  in  the 
scientific  and  technical  areas;  conduct 
site  visits  to  laboratories  and  other 
facilities  where  research  and 
development  directly  related  to  the 
subject  area  is  conducted  and  managed; 
and  review  and  evaluate  recent  and 
relevant  research  including  scientific 
and  technical  literature. 

The  initial  composition  of  a  group  of 


experts,  other  consultants,  and  any 
subsequent  changes  must  be  approved 
by  the  Program  Manager  and 
Contracting  Officer. 

Applications  also  should  include  the 
following:  a  schedule  of  the 
assessment's  major  activities  including 
the  tentative  content  of  meetings  of 
various  teams  of  the  experts,  a 
description  of  anticipated  site  visits  to 
publicly  and  privately  funded  facilities, 
a  description  of  all  conferences  to  be 
attended  as  a  part  of  assessment 
activities,  and  a  description  of  the 
methodology  for  obtaining  a  peer  review 
of  the  assessment  results. 

The  applicant  is  expected  to  supply 
the  personnel,  facilities,  and  materials 
necessary  to  accomplish  the  objectives 
of  the  assessment  as  described  in  this 
notice. 

APPUCATION  REVIEW  AND  AWARD 

INFORMATION:  Applications  will  be 

reviewed  in  accordance  with  the  Energy 

Research  Merit  Review  System, 

published  in  the  Federal  Register,  March 

11, 1991  (56  FR 10244).  Subject  to  the 

availability  of  appropriated  FY  1992 

funds,  one  grant  award  at 

approximately  $160,000  per  year  is 

planned.  The  grant  award  will  be  for  a 

2-year  period,  funded  1  year  at  a  time. 

The  Catalog  of  Federal  Domestic 

Assistance  number  for  this  program  is 

61.049. 

D.D.  Mayhew, 

Deputy  Director  for  Management,  Office  of 

Energy  Research. 

[FR  Doc.  91-25023  Filed  10-16-91:  8:45  am) 
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Special  Research  Grant  Program 
Notice  91-16:  Continental  Scientific 
Drilling  Program 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Division  of  Engineering 
and  Geosciences.  Office  of  Basic  Energy 
Sciences,  Office  of  Energy  Research, 
U.S.  Department  of  Energy,  hereby 
announces  its  interest  in  receiving 
applications  for  Special  Research 
Grants  to  support  geophysical  and 
geochemical  studies  for  the  Manson 
Impact  Structure  Core-Drilling  Project  of 
the  Continental  Scientific  Drilling 
Program.  The  U.S.  Geological  Survey 
(USGS)  and  the  Iowa  Division  of 
Natural  Resources-Geological  Survey 
plan  to  drill  three  to  six  continuously 
cored  holes  in  the  Manson  structure  in 
western  Iowa  for  scientific  purposes. 

This  notice  requests  applications  for 
grants  to  support  the  use  of  samples 


from  these  core  holes,  and  geophysical 
experiments  in  the  core  holes,  to 
improve  understanding  of  effects  of  the 
Manson  Impact  event  on  the  terrestrial 
environment.  The  relevant  focus  of  the 
Geosciences  Research  Program  in  the 
Office  of  Basic  Energy  Sciences  is  on  the 
geophysics  and  geochemistry  of  rock- 
fluid  systems  deemed  important  in 
meeting  the  Nation's  long-term  energy 
needs  with  a  high  level  of  environmental 
sensitivity.  A  number  of  Special 
Research  Grants  involve  collaboration 
with  investigators  at  DOE  Laboratories 
to  take  advantage  of  special  and  unique 
capabilities. 

PREAPPUCATON  INFORMATION:  Potential 
applicants  are  encouraged  to  first 
submit  a  brief  preapplication  in 
accordance  with  10  CFR  600.10(d)(2) 
which  consists  of  two  or  three  pages  of 
narrative  describing  the  research  project 
objectives  and  method  of 
accomplishment.  No  budget  information 
or  biographical  data  need  be  included, 
nor  is  an  institutional  endorsement 
necessary.  The  preapplication  is  an 
informal  inquiry  about  the  technical 
suitability  of  submitting  a  formal 
application.  The  preapplication  will 
provide  a  basis  for  discussions  between 
the  National  Science  Foundation  (NSF), 
DOE  and  USGS  program  managers 
regarding  the  appropriateness  of  specific 
projects  for  each  agency.  Telephone  and 
telefax  numbers  are  required  to  be  part 
of  the  preapplication. 

PREAPPUCATION  DATES  AND  ADDRESSES: 

Preapplications  should  be  received  by 
November  1, 1991,  and  sent  to  the 
following  address:  Dr.  William  C.  Luth. 
Engineering  and  Geosciences  Division. 
Office  of  Basic  Energy  Sciences.  ER-15/ 
GTN.  U.S.  Department  of  Energy, 
Washington,  DC  20585,  (301)  353-5822. 
However,  effective  November  9, 1991. 
the  commercial  telephone  prefix  will 
change,  making  the  telephone  number 
(301)  903-5822. 

A  response  indicating  appropriateness 
of  submitting  a  formal  application  along 
with  application  forms  and  detailed 
instructions  for  application  preparation 
and  submission  will  be  sent  to  the 
applicant  by  November  15, 1991.  Formal 
applications  for  a  multi-year  period  are 
acceptable. 

FORMAL  APPUCATION  DATES  AND 
ADDRESSES:  Formal  applications  must 
be  received  by  January  15, 1992,  and 
should  be  sent  to  the  following  address: 
U.S.  Department  of  Energy.  Division  of 
Acquisition  and  Assistance 
Management.  ER-64/GTN,  Washington, 
DC  20585,  ATTN:  Program  Notice  91-16. 
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When  submitting  applications -by  U.S. 
Postal  Service  express,  any  commercial 
mail  delivery  service,  or  when 
handcarried  by  the  applicant,  the 
delivery  address  is:  U.S.  Department  of 
Energy,  Division  of  Acquisition  and 
Assistance  Management,  ER-64, 19901 
Germantown  Road,  Germantown,  ML) 
20874,  attn:  Program  Notice  91-lb. 
SUPPLEMENTARY  INFORMATION:  The 
Manson  Impact  Structure  Core-Drilling 
Project  is  a  project  of  the  Interagency 
U.S.  Continental  Scientific  Drilling 
Program  (CSDP).  The  Continental 
Scientific  Drilling  and  Exploration  Act 
(Pub.  L.  100-441),  enacted  September  22. 
1988.  calls  for  a  national  CSDP  to 
enhance  fundamental  understanding  of 
the  composition,  structure,  dynamics, 
and  evolution  of  the  continental  crust, 
and  hovfcr  such  processes  affect  natural 
phenomena  such  as  earthquakes, 
volcanic  eruptions,  transfer  of 
geothermal  energy,  distribution  of 
mineral  deposits,  occurrence  of  fossil 
fuels,  and  the  nature  and  extent  of 
aquifers;  to  advance  basic  earth 
sciences  research  and  technological 
development:  and  to  obtain  critical  data 
regarding  the  earth's  crust  relating  to  the 
isolation  of  hazardous  wastes.  The  U.S. 
Department  of  Energy,  the  NSF.  and  the 
U.S.  Department  of  the  Interior  (U.S. 
Geological  Survey)  implement  the  U.S. 
CSDP  through  their  internal  programs  in 
agreement  with  an  Interagency  Accord 
on  Continental  Scientific  Drilling  (April 
2, 1984).  The  three  agencies  coordinate 
the  U.S.  CSDP  through  an  Interagency 
Coordinating  Group  for  Continental 
Scientific  Drilling.  Because  the  programs 
of  the  participating  agencies  are 
separate  but  related,  the  coordinated 
interagency  effort  in  continental 
scientific  drilling  is  both  cost  effective 
and  highly  beneficial  to  the  Nation. 

The  Manson  Impact  Structure  Core- 
Drilling  Project  became  a  part  of  the  U.S. 
CSDP  in  FY  1991  with  the  U.S. 
Geological  Survey  taking  the  lead  in 
developing  the  project  with  the  Iowa 
Division  of  Natural  Resources/ 
Geological  Survey.  NSF  and  DOE  intend 
to  participate  in  the  project  through 
support  of  fundamental  research 
involving  studies  of  core  samples  and 
down-hole  geophysical  experiments  as 
appropriate  to  the  goals  of  their 
programs. 

The  overall  goals  of  the  Manson 
Impact  Structure  Core-Drilling  Project 
are  to  improve  understanding  of  the 
Manson  impact  cratering  event,  define 
its  relationship  to  the  K/T  boundary, 
and  examine  the  effects  of  this  large 
impact  event  on  the  terrestrial 
environment.  Basic  objectives  include 
refinement  of  the  age  nf  the  impact. 


completion  of  a  geochemical  search  for 
the  type  of  impactor,  clear  definition  of 
the  relations  between  target  rocks  and 
ejected  materials  found  in  the  K/T 
boundary  zone,  and  assessment  of 
potential  climatic  and  environmental 
effects. 

This  feature  was  formed  about  65 
million  years  ago  in  response  to  a  bolide 
impact  into  flat-lying  sedimentary  units 
that  overlay  a  complex  crystalline 
basement.  The  impact  appears  to  have 
produced  a  large  flat-floored  crater 
approximately  35km  in  diameter  with  a 
large  central  uplift  and  terraced  rims 
overlain  by  an  ejecta  blanket.  Holes 
may  be  drilled  to  as  deep  as  45Dm  and 
are  intended  to  penetrate  the  post- 
impact  depositional  sequence  filling  the 
crater,  the  upper  part  of  the  central 
uplift,  the  surrounding  breccia  lens  and 
melt-rock  sequences,  and  the  deformed 
rim  and  any  remaining  ejecta.  Drilling 
during  the  first  year  of  the  project  is 
expected  to  be  completed  by  December 
1. 1991,  and  it  is  anticipated  that  the 
holes  will  be  available  for  geophysical 
logging  until  January  1, 1992.  Core 
samples  will  be  available  for  study  in 
February  1992.  The  second  year  of 
drilling  is  currently  planned  to  take 
place  in  mid-1992,  with  the  holes  being 
available  for  geophysical  logging  until 
the  end  of  1992.  Core  samples  from  the 
second  phase  of  drilling  will  become 
available  in  late  1992  and  early  1993. 
The  total  volume  of  core  available  for 
destructive  testing  and  evaluation  will 
be  limited. 

Application  Review  and  Award 
Information 

Applications  will  be  reviewed  in 
accordance  with  the  Energy  Research 
Merit  Review  System,  published  in  the 
Federal  Register,  March  11, 1991  (56  FR 
10244).  Subject  to  availability  of 
appropriated  FY  1992  funds,  as  much  as 
$300,000  will  be  available  for  award  in 
Fiscal  Year  1992.  Actual  allocation  of 
funds  will  depend  on  the  number  and 
quality  of  applications  received. 
Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluations  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605.  The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049. 
D.D.  Mayhew, 

Deputy  Director  for  Management.  Office  of 

Energy  Research. 

[FR  Doc.  91-2.5024  Filed  ia-16-fll;  8:45  air] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-34018;  FRL  3935-91 

Cancellation  of  Pesticides  for  Non- 
Payment  of  1991  Registration 
Maintenance  Fees 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  October,  19Uii 
amendments  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
imposed  a  new  requirement  for  payment 
of  an  annual  maintenance  fee  to  keep 
pesticide  registrations  in  effect.  The  fee 
due  last  March  1  has  gone  unpaid  for 
about  1590  registrations.  Section 
4(i)(5)(D)  of  FIFRA  provides  that  the 
Administrator  may  cancel  these 
registrations  by  order  and  without  a 
hearing;  orders  to  cancel  all  but«  few  of 
them  have  been  issued  within  the  past 
few  days.  The  Agency  is  deferring 
cancellation  for  certain  of  these 
registrations,  however,  to  permit  time 
for  affected  users  to  explore  alternatives 
to  cancellation  directly  with. the 
registrants. 

DATES:  Reports  of  agreements  to  support 
continued  registration  or  transfer  of  the 
registrations  for  which  cancellation  is 
being  deferred  must  be  received  by 
January  15, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Jamula,  Office  of  Pesticide 
Programs  (H7504C),  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Room  210.  CM  « 
2, 1921  Jefferson  Davis  Highway  South, 
Arlington,  VA  22202,  (703)  557-4426. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  4(i)(5)  of  FIFRA  as  amended 
in  October,  1988  requires  that  all 
pesticide  registrants  pay  an  annual 
registration  maintenance  fee,  due  by 
March  1  of  each  year,  to  keep  their 
registrations  in  effect.  This  requirement 
applies  to  all  registrations,  granted 
under  section  3,  as  well  as  those  granted 
under  Section  24(c)  to  meet  special  local 
needs.  Registrations  for  which  the  fee  is 
not  paid  are  subject  to  cancellation  by 
order  and  without  a  hearing. 

The  1990  Farm  Bill  recently  amended 
FIFRA  to  allow  the  Administrator  to 
reduce  or  waive  maintenance  fees  for 
minor  agricultural  use  registrations 
when  he  determines  that  the  fee  would 
be  likely  to  cause  significant  impact  on 
the  availability  of  the  pesticide  for  the 
use.  While  the  Agency  is  working  with 
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the  U.S.  Department  of  Agriculture  to 
develop  criteria  and  procedures  for 
implementing  this  new  authority  in  1992. 
there  has  not  been  time  to  provide  for 
selective  minor  use  waivers  in  the  1991 
maintenance  fee  cycle. 

In  late  January  of  1991,  all  holders  of 
either  section  3  registrations  or  section 
24(c)  registrations  were  sent  Usts  of  their 
active  registrations,  along  with  forms 
and  instructions  for  responding.  They 
were  asked  to  identify  which  of  their 
registrations  they  wished  to  maintain  in 
effect,  and  to  calculate  and  remit  the 
appropriate  maintenance  fees.  Most 
responses  were  received  by  the 
statutory  deadline  of  March  1;  a 
supplemental  notice  was  sent  in  April, 
however,  to  registrants  who  had  not 
responded  after  acknowledging  receipt 
of  the  original  notice.  Late  payments  of 
the  fees  were  accepted  until  May  31, 
when  the  actual  process  of  cancellation 
was  begun. 

Since  mailing  the  notices,  EPA  has 
maintained  a  toll-free  inquiry  number 
through  which  the  questions  of  affected 
registrants  have  been  answered. 

Maintenance  fees  have  been  paid  for 
about  19,100  section  3  registrations,  or 
about  92  percent  of  the  registrations  on 
file  in  January.  Fees  have  been  paid  for 
about  2,600  section  24(c)  registrations,  or 
about  81  percent  of  the  total  on  Hie  in 
January.  Cancellations  for  non-payment 
of  the  maintenance  fee  affect  about 
1,313  section  3  registrations  and  about 
276  section  24(c)  registrations. 

Because  of  the  possible  impacts  of 
such  a  large  number  of  cancellations, 
and  especially  the  potential  impact  on 
minor  uses  of  pesticides,  the  Agency  has 
taken  steps  to  minimize  adverse  impacts 
where  possible. 

II.  Product  Cancellations  Not  Affecting 
Status  of  Active  Ingredient 

Our  analyses  indicate  that  a 
significant  number  of  these 
cancellations  are  simple  housekeeping 
transactions,  likely  to  have  no 
discernable  impact  on  pesticide  markets 
or  users.  For  967  section  3  registrations 
(74  percent  of  the  total  for  which  no  fee 
was  paid)  no  production  has  been 
reported  in  1989.  This  group  includes  all 
registrations  for  Some  8  active 
ingredients  with  no  recent  production, 
which  will  be  dropped  from  the 
registration  rolls.  Their  disappearance  is 
likely  to  have  no  discernable  impact  on 
pesticide  markets  or  users. 


We  beUeve  most  of  the  cancelled  24(c) 
registrations  for  special  IoceJ  needs  to 
be  similarly  obsolete.  Over  54  percent  of 
them  were  originally  issued  before  1986 
— most  for  a  finite  period  which  has  long 
since  expired.  We  also  know  that  a 
large  proportion  have  been  made 
obsolete  by  subsequent  section  3 
registrations  for  the  same  uses. 

The  remaining  cancellations,  344 
section  3  registrations  and  126  section 
24(c)  registrations  issued  in  the  past  5 
years,  have  been  the  principal  focus  of 
our  further  impact  analyses.  In  most  of 
these  cases — all  but  6  section  3  product 
registrations — the  active  ingredients  will 
remain  available  in  other  registered 
products.  We  anticipate  two  types  of 
impact  for  the  bulk  of  these 
cancellations.  First,  some  of  these 
disappearing  registrations  will  be 
survived  in  the  market  by  substantially 
identical  registrations.  These 
substantially  identical  products  may 
not,  however,  be  readily  available 
wherever  a  disappearing  product  was 
sold,  so  there  may  be  local  or  regional 
disruptions  while  distribution  patterns 
are  adjusted.  We  expect  these 
disruptions  to  be  minor  and  temporary. 
The  cancellation  orders  generally  permit 
registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the 
cancelled  products  until  the  due  date  for 
the  next  annual  registration 
maintenance  fee,  March  1, 1992.  Existing 
stocks  already  in  the  hands  of  dealers  or 
users,  however,  can  generally  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted.  Existing  stocks  are 
defined  as  those  stocks  of  a  registered 
pesticide  product  which  are  currently  in 
the  U.S.  and  which  have  been  packaged, 
labeled  and  released  for  shipment  prior 
to  the  effective  date  of  the  action. 

The  exceptions  to  these  general  rules 
are  cases  where  more  stringent 
restrictions  on  sale,  distribution,  or  use 
of  the  products  have  already  been 
imposed,  through  Special  Reviews  or 
other  Agency  actions.  These  general 
provisions  for  disposition  of  stocks 
should  serve  in  most  cases  to  cushion 
the  impact  of  these  cancellations  while 
the  market  adjusts. 

Second,  in  some  cases  unique  uses 
will  disappear,  although  the  active 
ingredients  will  remain  available  for 
different  uses  in  other  products.  We 
cannot  estimate  how  often  this  may 
happen.  When  it  does,  in  addition  to 
possible  distribution  problems  there 
may  be  more  serious  impacts  on  users  of 


the  cancelled  products.  Once  again, 
existing  stocks  of  the  cancelled  products 
already  in  channels  of  trade  will  be 
usable  to  mitigate  these  impacts  in  the 
short  term.  For  the  longer  term  the 
mechanisms  of  section  3  amendments 
and  24(c)  registrations  will  remain 
available  to  obtain  replacement 
registrations. 

Neither  of  these  types  of  impact 
leaves  users  without  the  means  to 
replace  lost  registrations;  neither  is 
considered  to  justify  further  deferral  of 
cancellations  for  non-payment  of  the 
maintenance  fee.  Thus  all  these 
registrations  for  which  the  active 
ingredient  will  remain  in  other  products 
have  been  cancelled. 

III.  Cancellations  Leading  to 
Disappearance  of  Active  Ingredients 

The  most  significant  impacts  will  arise 
if  an  active  ingredient  that  is  now  or 
recently  has  been  available  in  the 
marketplace  disappears.  The  Agency 
believes  there  are  31  registered  active 
ingredients  that  fall  into  this  category. 
Fourteen  of  these  31  ingredients  have 
not  been  supported  for  reregistration; 
another  12  are  involved  in  special 
review  or  are  in  products  that  are 
currently  suspended;  impacts  of  their 
disappearance  have  already  been 
extensively  addressed  and  will  not  be 
reconsidered  here. 

After  deleting  these  26  from  the  list  of 
31,  some  5  active  ingredients  remain. 
These  5  active  ingredients — none 
subject  to  prior  regulatory  action,  and 
all  likely  to  disappear  as  a  consequence 
of  these  cancellations — span  the  range 
of  pesticide  uses  summarized  in  the 
following  Table  1: 

Table  1.—  Summary  Distribution  of 
Disappearing  Active  Ingredients  by 
Predominant  Use  Pattern 


Use  Pattern 


Num-  Numt>er 
ber  of  o( 

Chemi-  Regis- 

cals  trations 


Agricultural/Ornamental  Uses 4  8 

Antimicrobial  Uses 1  2 

Total* „ 5  10 


These  5  ingredients,  grouped  by  these 
same  general  categories  of  use  patterns, 
are  individually  listed  along  with  the 
EPA  Company  Number  of  their 
registrants  in  the  following  Table  2. 


UMI 


II 
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Table  2.—  Active  Ingredients  with  Recent  Production  Pending  Cancellation  of  Aa  Products  For  Non-Payment  of  199  i 

Registration  Maintenance  Fees  in  Sequence  by  Broad  Use  Pattern 


Chemical  Name 


Ammonium  3-amino-2.5-dichlorobenzoate  (CAS  107&-46-6) 


Asphalt  (CAS  8052-42-4) 

Butoxyethyl  2-methyt-4-chlorophenoxyacelate  (CAS  19480-43-4) 

Potassium  cartwnate  (CAS  584-06-7) 

1-(Alkyl*   amino)-3-aminopfopar»e    •(53%C12,    19%C14,   8.5%C16. 
7%C8,  6.5%C10,  6%C18)  (CAS  61791-58-0) 


Registration  No. 


034704-00634 

000264  FL-76-001 1 
001016  LA-e4-00l1 
000264  OR-79-0003 
000264  WA-79-0015 

000334-00238 

015440-00008 

032240-00004 

004643-00010 

004643-00027 


Product  Name 


Ammonium  Chloramben  10%  Granules  Pre-Emergence  Weed 

Amchem  Amiben 
Amiben  Chloramben  Herbidde 
Amchem  Amiben 
Amchem  Amiben 

Hysan's  Tree  Wound  Dres8ir>g 

Technical  Butoxy  Ethanol  Ester  of  MCPA 

Crop  Cure  Cufn  Dry  A  Hay  Conditioner 

Dearcide  706 

Dearcide  732 


Because  these  active  ingredients  are 
likely  to  disappear  with  their  product 
registration,  the  Agency  has  deferred  for 
90  days  the  cancellation  of  these  10 


registrations.  During  that  time  those 
registrants  or  other  affected  persons 
may  make  arrangements  to  continue  the 
registration. 


The  names  and  addresses  of  the 
registrants  are  listed  in  sequence  by  the 
EPA  Company  Number  in  the  followina 
Table  3: 


Table  3.— Registrants  of  Active  Ingredients  Pending  Cancellation  for  Non-Payment  of  1991  Registration  Maintenance 


Fee 


EPA 
Company 


000264 
000334 
001016 
004643 
015440 
032240 
034704 


Registrant  Name  and  Address 


Rhone-Poulenc  Ag  Co.,  Box  12014,  Research  Triangle  Park,  NC  27709. 

Or.  Kyle  H.  Sibinovic  0l  Shaldra  Biotest  Inc.,  Agent  For:  Hysan  Corp.  (Lara  olc),  Box  2610,  W  Bethesda,  MD  20817 

Union  Carbide  Corp..  Box  12014  T.W.  Alexander  Drive,  Research  Tnangle  Park,  NC  27709. 

Dearborn  Division,  W.  R.  Grace  &  Co-Conn.,  300  Genesee  St  Lake  Zunch.  IL  60047. 

Richard  Otten.  Agent  For  A  H  Marks  &  Co.  Limited.  5116  Woodvalley  Dr.  Raleigh,  NC  27610. 

Domain,  Inc..  201  .  Knowles  Ave.,  New  Richmond,  Wl  54017. 

Platte  Chemk^al  Co.,  419  18th  St.  (80632)  Box  667,  Greeley,  CO  80632. 


If  the  last  section  3  registration  for  an 
ingredient  disappears,  the  section  24(c] 
registration  process  is  unlikely  to  be 
able  to  compensate  for  the  loss.  Thus 
EPA  is  temporarily  deferring 
cancellation  of  these  10  products  to 
allow  adversely  affected  users  to  pursue 
alternatives  to  cancellation. 

We  encourge  individual  users  or  user 
groups  who  are  concerned  about  the 
potential  loss  of  these  active  ingredients 
to  work  directly  with  the  identified 
registrants  to  persuade  them  to  continue 
to  support  the  ingredient,  or  to  identify 
third  parties  who  would  be  willing  to 
support  the  ingredient  if  the  registration 
were  transferred  to  them.  We  also 
encourage  users  to  consult  with  the 
Cooperative  Extension  Service  or  other 
local  sources  to  identify  alternatives  to 
these  active  ingredients. 

If  the  Agency  is  notified  within  90 
days  of  this  notice  at  the  address  given 
above  either  (1)  that  the  registrant  will 
continue  to  support  the  registration,  or 
(2)  that  an  agreement  has  been  reached 
to  transfer  the  registration  to  another 
party,  we  will  retain  the  registration  in 
full  active  status  as  soon  as  the 
delinquent  maintenance  fee  payment  is 


received.  It  should  be  emphasized, 
however,  that  any  such  registrations 
would  still  be  subject  to  all  requirements 
for  reregistration,  including 
reregistration  fees  (except  as  they  may 
be  reduced  through  the  statutory 
provisions  for  small  businesses  or  low 
volume  uses). 

In  addition  to  publishing  this  notice  in 
the  Federal  Register,  we  are  sending  it 
directly  to  the  States,  to  the  U.S. 
Department  of  Agriculture,  and  to  other 
parties  who  have  previously  expressed 
concern  for  minor  uses.  They  should  be 
receiving  the  notice  at  approximately 
the  same  time  it  is  published.  We  hope 
that  this  extraordinary  notification 
effort,  and  the  deferral  of  cancellations 
for  the  most  sensitive  registrations,  will 
serve  to  prevent  any  avoidable  loss  of 
critical  minor  use  pesticides. 

Because  so  many  registrations  are 
involved,  it  would  be  impractical  to  list 
them  all  in  this  notice.  Complete  lists  of 
registrations  cancelled  for  non-payment 
of  the  maintenance  fee  will,  however,  be 
available  for  reference  during  normal 
business  hours  in  the  OPP  Public 
Docket,  room  1128,  CM  #  2, 1921 
Jefferson  Davis  Highway  South, 


Arlington  VA.  and  at  each  EPA  Regional 
Office.  Product-specific  status  inquiries 
may  be  made  by  telephone  by  calling 
toll-free  1-800-444-7255.  To  report 
agreements  to  support  continued 
registration  of  any  of  the  products  for 
which  cancellation  has  been  deferred, 
for  instructions  on  payment  of 
delinquent  maintenance  fees  for  these 
products,  or  for  further  information  on 
the  maintenance  fee  program  in  general, 
contact  John  Jamula  at  the  address  , 

listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated:  September  13, 1991. 

Linda }.  Fisher, 

Assislant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc.  91-25042  Filed  10-16-91:  8:45  am| 
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action:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  47  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

P  91-1451,  91-1452,  91-1453,  91-1454, 
91-1455,  91-1456,  91-1457,  December 
24, 1991. 

P  91-1458,  91-1459,  91-1460,  91-1461. 
91-1462,  91-1463,     December  25, 1991. 

P  91-1464, 91-1465,    December  28, 
1991. 

P  92-1,  92-2,  92-3,  92-4,  92-5,  92-6, 92- 
7,  92-8.  92-9,  92-10,  92-11,  92-12,  92-13, 
92-14,  92-15,  92-16,  92-17,  92-18,  92-19, 
92-20,  92-21,  92-22,  92-23,  92-24,  92-25. 
92-26,    December  29, 1991. 

P  92-27,  92-28,  92-29,  92-30, 
December  30, 1991. 

P  92-37.  92-38.    December  31. 1991. 

Written  comments  by: 

P  91-1451,  91-1452,  91-1453,  91-1454, 
91-1455,  91-1456, 91-1457,  November 
24, 1991. 

P  91-1458.  91-1459,  91-1460,  91-1461, 
91-1462,  91-1463,    November  25. 1991. 

P  91-1464,  91-1465,    November  28. 
1991. 

P  92-1. 92-2. 92-3. 92-4. 92-5. 92-6.  92- 
7.  92-8,  92-9,  92-ia  92-11,  92-12.  92-13. 
92-14. 92-15. 92-16.  92-17. 92-18.  92-19. 
92-20.  92-21.  92-22,  92-23,  92-24.  92-25. 
92-26.     November  29, 1991. 

P  92-27. 92-28. 92-29,  92-30. 
November  3a  1991. 

P  92-37,  92-38.    December  1. 1991. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51773)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  rm.  L-lOO,  Washington.  DC, 
20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT. 

David  Kling,  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
EB-44. 401  M  St..  SW..  Washington,  DC 
20460  (202)  554-1404.  TDD  (202)  554- 
0551. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 


extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

P •1-1451 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  polymer. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P 91-1452 

Importer.  Confidential. 

Chemical.  (G)  Substituted-substituted- 
substituted-benzene  p>olymer. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P •1-1459 

Manufacturer.  R.T.  Vanderbilt 
Company. 

Chemical.  (G)  Dialkyl-1.3,4- 
thiadiazole. 

Use/Import.  (S)  Lubricating  additive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2000  mg/kg. 
Skin  irritation:  slight  species  (rabbit). 

P 91-1454 

Manufacturer.  R.T.  Vanderbilt 
Company,  Inc. 

Chemical.  (G)  2-Alkylthio-5-arylthio- 
1,3,4- thiadia2ole. 

Use/Import.  (S)  Lubricating  additive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2000  mg/kg. 
Skin  irritation:  slight  species  (rabbit). 

P •1-1455 

Manufacturer.  R.T.  Vanderbilt 
Company.  Inc. 

Chemical.  (G)  2-Alkylthio-1.3,4- 
thiadiazole. 

Use/Import.  (S)  Lubricating  additive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2000  mg/kg. 
Skin  irritation:  slight  species  (rabbit). 

P •1-1456 

Manufacturer.  Confidential. 


Chemical.  (G)  Photochromic 
compound. 

Use/Production.  (G)  Paint  or  ink 
additive.  Prod,  range:  Confidential. 

P 61-1457 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyano-ethylated 
dialkyl-polymer,  actate  salt. 

Use /Production.  (G)  Softening  of 
cellulose.  Prod,  range:  Confidential 

P^I-1458 

Manufacturer,  Zeon  Chemicals  USA, 
Inc. 

Chemical.  (G)  Acrylonitrile  butadine 
polymer. 

Use /Production.  (S)  Plasticizer.  Prod, 
range:  Confidential. 

P •1-1450 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydrogenerated 
acrylonitrile-butadiene  polymer. 

Use/Production.  (S)  Heat  and  oil 
resistenant  rubber  for  automobile  seals. 
Prod,  range:  5,000-50,000  kg/yr, 

P •1-1450 

Importer.  Takeda  U.S.A.,  Inc. 
Chemical.  (G)  Acrylate  copolymer. 
Use/Import  (G)  Modifier  for  plastics. 
Import  range:  Confidential. 

P •1-1461 

Importer.  Takeda  U.S.A.,  Inc. 

Chemical.  (G)  Butadiene  and  acrylate 
copolymer. 

Use/Import.  (G)  Modifier  for  plastics 
Import  range:  Confidential. 

P •1-1482 

Importer.  Takeda  U.S.A.,  Inc. 
Chemical.  (G)  Acrylates  copolymer. 
Use/Import.  (G)  Modifier  for  plastics. 
Import  range:  Confidential 

P^I-1463 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene-maleic 
anhydride  copolymer,  amine  salt. 

Use/Production.  (G)  Lubricant 
additive.  Prod,  range:  Confidential 

P 61-1464 

Manufacturer.  Minnesota  Mining 
Manufacturing  (3M). 

Chemical.  (G)  Substituted  diacrylate. 

Use/Production.  (G)  Monomer  for 
polymeric  coatings.  Prod,  range: 
Confidential 

P 61-1465 

Manufacturer.  Texaco  Chemical  Co. 

Chemical.  (S)  Ehanamine,  2,2'-(l,2- 
ethanediylbis(oxy)bis(A/',A/',-dimethyl-. 

Use/Production.  (S)  Polyurethane 
catalyst.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 1.2  g/kg  species  (rat).  Acute 
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dermal  toxicity:  LD50 1.13  g/l<g  species 
(rabbit).  Eye  irritation:  strong  species 
(rabbit).  Mutagenicity:  negative.  Skin 
irritation:  strong  species  (rabbit).  Sidn 
sensitization:  negative  species  (guinea 
pig)- 

Manufacturer.  Henkel  Corporation. 

Chemical.  (S)  Fatty  acids,  Cs  is  and 
Cis  unsat.,  methyl  esters,  reaction 
products  with  A'iAT-dimethyl  amino 
propyl  amine. 

Use/Production.  (S)  Imtermediate. 
Prod,  range:  500,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5.4  g/kg  species  (rat). 

P  »2-2  I  I 

Manufacturer.  Henkel  Corporation. 

Chemical,  (S)  1-Propanaminum,  3- 
amino-A^(carboxy  methyl)-M/V- 
dimethyl-,  7V-(Ci  i»  and  Cis  unsat.,)  acyl. 
chlorides,  inner  salts. 

Use/Production.  (S)  Component  in 
hand  soap  formulation.  Prod,  range: 
2,000,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
ID50  >  5  ml/kg  species  (rat).  Eye 
irritation:  moderate  species  (rabbit). 
Skin  irritatjQn:  slight  species  (rabbit). 

P  92-3  I  I 

Manufacturer.  Basf  Corporation. 

Chemical.  (G)  (Amine  phenyl 
substituted)ethenyl  indolium  salt. 

Use/Production.  (S)  Textile  dye.  Prod, 
range:  Confidential. 

P92-4 

Manufacturer.  Confidential. 

Chemical.  (G)  Fluorinated  alcohol 
phosphate  ester. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P  92-S 

Manufacturer.  Confidential. 

Chemical.  (G)  Fluorinated  alcohol 
phosphate  ester  salt. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P92-« 

Manufacturer.  Confidential. 

Chemical.  (G)  Fluorinated  alcohol 
phosphate  ester. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg.  Eye  irritation:  none 


species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P92-T 

Manufacturer.  Confidential. 

Chemical.  (G)  Fluorinated  alcohol 
phosphate  ester  salt. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P92-« 

Manufacturer.  Confidential. 

Chemical.  (G)  Fluoroinated  alcohol 
.  phosphate  ester. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P92-9 

Manufacturer.  Confidential. 

Chemical.  (G)  Fluorinated  alcohol 
phosphate  ester  salt. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P  92-10 

Importer.  Hi-Tech  Color,  Inc. 
Chemical.  (G)  Aliphatic  polyurethane. 
Use/Import.  (S)  Vehicle  of  paints. 
Import  range:  300-1.000  kg/yr. 

P 92-11 

Importer.  Hi-Tech  Color,  Inc. 

Chemical.  (G)  Alkylsilicone 
copolymerized  aliphatic  polyurethane. 

Use/Import.  (S)  Vehicle  of  paints. 
Import  range:  1,000-3,000  kg/yr. 

P 92-12 

Manufacturer.  Westvaco  Corporation. 

Chemical.  (G)  Modified  rosin 
polyester  amide. 

Use/Production.  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 

P 92-1 4 

Manufacturer.  Westvaco  Corporation. 

Chemical.  (G)  Modified  rosin 
polyester  amide,  ammonium  salt. 

Use/Production.  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 11.5  g/kg  species  (rat).  Static  acute 
toxicity:  time  LC50  48h28  ppm  species 
(daphnia  pulex).  Skin  irritation:  slight 
species  (rabbit). 

P  92-14 

Manufacturer  Westvaco  Corporation. 


Chemical.  (G)  Modified  rosin 
polyester  amide,  momoethanolamine 
salt, 

Use/Production.  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 11.5  g/kg  species  (rat).  Static  acute 
toxicity:  time  LC50  48h28  ppm  species 
(daphnia  pulex).  Skin  irritation:  slight 
species  (rabbit). 

P 92-19 

Manufacturer.  Westvaco  Corporation. 

Chemical  (G)  Modified  rosin 
polyester  amide,  morpholine  salt. 

Use/Production.  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 11.5  g/kg  species  (rat).  Static  acute 
toxicity:  time  LC50  48h28  ppm  species 
(daphnia  pulex).  Skin  irritation:  slight 
species  (rabbit). 

P 92-16 

Manufacturer.  Westvaco  Corporation. 

Chemical  (G)  Modified  rosin 
polyester  amide.  A^JV- 
dimthylaminoethanol  salt. 

Use/Production.  (S)  Resinfor  printing 
ink.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 11.5  g/kg  species  (rat).  Static  acute 
toxicity:  time  LC50  48h28  ppm  species 
(daphnia  pulex).  Skin  irritation:  slight 
species  (rabbit). 

P  92-17 

Manufacturer  Westvaco  Corporation. 

Chemical.  (G)  Modified  rosin 
polyester  amide,  2-amino-2-methyl- 
propanol  salt. 

Use/Production.  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 11.5  g/kg  species  (rat).  Static  acute 
toxicity:  time  LC50  48h28  ppm  species 
(daphnia  pulex).  Skin  irritation:  slight 
species  (rabbit). 

P 92-18 

Manufacturer.  Westvaco  Corporation. 

Chemical.  (G)  Modified  rosin 
polyester  amide.  2-amine-2-methyl- 
prpoanol  salt. 

Use/Production.  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 11.5  g/kg  species  (rat).  Static  acute 
toxicity:  time  LC50  48h28  ppm  species 
(daphnia  pulex).  Skin  irritation:  slight 
species  (rabbit). 

P 92-19 

Manufacturer.  Westvaco  Corporation. 

Chemical  (G)  Modified  rosin 
polyester  amide,  triethylamine  salt. 

Use/Production.  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 
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Toxicity  Data.  Acute  oral  toxicity: 
LD50 11.5  g/kg  species  (rat).  Static  acute 
toxicity:  time  LC50  48h28  ppm  species 
(daphnia  pulex).  Skin  irritation:  slight 
species  (rabbit). 

r 02-20 

Manufacturer.  Westvaco  Corporation. 

Chemical.  (G)  Modified  rosin 
polyester  amide,  NJ^- 
diethylethanolamine  salt. 

Use /Production.  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 11.5  g/kg  species  (rat).  Static  acute 
toxicity:  time  LC50  46h28  ppm  species 
(daphnia  pulex).  Skin  irritation:  slight 
species  (rabbit). 

Pt2-21 

Importer.  Basf  Corporation. 

Chemical.  (G)  Sulfonated  azo  dye 
with  monochlorotriazine  groups,  copper 
complex;  potassium,  sodium  salt. 

Use/Import.  (S)  Reactive  dyestuff  for 
textile.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.200  mg/kg  species(rat).  Acute 
dermal  toxicity:  LD5G  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Mutagenicity:  negative. 
Skin  irritation:  negligible  species 
(rabbit).  Skin  sensitization:  negative 
species  (guinea  pig). 

P 92-22 

Importer.  Confidential. 
Chemical.  (G)  Substituted  quaiacol. 
Use/Import.  (G)  Component.  Import 
range:  Confidential. 

P  92-23 

Manufacturer  Confidential. 

Chemical.  (G)  Amine  functional  epoxy 
resin. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

P  92-24 

Manufacturer  Confidential. 

Chemical.  (G)  Amine  functional  epoxy 
resin  salted  with  an  orgsnic  acid. 

Use /Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

P  92-2S 

Manufacturer  Confidential. 

Chemical  (G)  Amine  functional  epoxy 
resin  salted  with  an  organic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

P  92-26 

Manufacturer  Confidential. 

Chemical  (G)  2-ethyl-2- 
hydroxymethyl-l,3-propanediol.  ester 
with  branched  C9  fatty  acids. 

Use/Production.  (G)  Synthetic 
industrial  lubricant  Prod,  range: 
Confidential. 


P  92-27 

Manufacturer.  E.I.  Du  Pont  De 

Nemours  &  Co.,  Inc. 
Chemical.  (G)  Acrylic  salL 
Use /Production.  (G)  Coating.  Prod. 

range:  Confidential. 

P  92-28 

Manufacturer  Confidential. 

Chemical.  (G)  Phosphorothioic  acid 
ester  btranched  amine  salts. 

Use/Production.  (G)  Lubricant 
additive.  Prod,  range:  Confidential. 

P  92-29 

Manufacturer  Confidential. 

Chemical.  (G)  Acrylic-acrylamine 
copolymer. 

Use /Production.  (G)  Acrylic  binder 
for  decorative  industrial  coatings.  Prod. 
range:  Confidential. 

P  92-30 

Manufacturer.  ConfidentiaL 
Chemical  (G)  High  solids  air-solicone 
alkyd. 

Use/Production.  (S)  Architectural  air- 
dry  coatings.  Prod,  range:  Confidential. 

P  92-37 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  2.2.4-TrimethyH,3- 

pentanediol;  phthalic  anhydride;  alipic 

acid;  trimethylolpropane. 
Use /Production.  (S)  Polymer  for 

enamel  paint.  Prod,  range:  100,000- 

250,000  kg/yr. 

P  92-38 

Importer  UBE  Industries  (America), 
Inc. 

Chemical  (G)  Polymetallocarbosilane. 

Use/Import.  (G)  Base  material  of 
paint.  Import  range:  Confidential. 

Toxicity  Data.  Static  acute  toxicity: 
time  LC50  48h  >  250  mg/1.  Eye  irritation: 
none  species  (carp). 

Dated:  October  10, 1991. 
Steven  Newburg-Rinn, 
Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 

[FR  Doc.  91-25043.  Filed  10-16-91;  8:45  am] 
BIUJHQ  CODE  6SM-50-F 


lFRL-4022-1) 

Wyoming's  General  Permits  Program 
Approval 

A6ENCV:  Environmental  Protection 

Agency. 

action:  Notice  of  approval  of  the 

National  Pollutant  Discharge 

Elimination  System  General  Permits 

Program  of  the  State  of  Wyoming. 

summary:  On  September  24, 1991  the 
Regional  Administrator  for  Region  VIII 
of  the  Environmental  Protection  Agency 


(EPA)  approved  the  State  of  Wyoming's 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 
Permits  Program.  This  action  authorized 
the  State  of  Wyoming  to  issue  general 
permits  in  lieu  of  individual  NPDES 
permits.  The  approval  was  made  under 
40  CFR  123.62  which  sets  forth 
procedures  for  revision  of  a  State's 
NPDES  program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Shankland  at  (303)  293-1597, 
Comphance  BraiuJi  (8WM-C),  Water 
Management  Division.  Environmental 
Protection  Agency,  999 18th  Street, 
Denver,  Colorado  80202-2466. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  regulaUons  at  40  CFR  122.28 
provide  for  the  issuance  of  general 
permits  to  regulate  discharges  of 
wastewater  which  result  from 
substantially  similar  operations,  are  of 
the  same  type  wastes,  require  similar 
monitoring,  and  are  more  appropriately 
controlled  under  a  general  permit  rather 
than  by  individual  permits. 

Wyoming  was  authorized  to 
administer  the  NPDES  program  on 
January  30, 1975.  Their  program,  as 
previous  approved,  did  not  include 
provisions  for  the  issuance  of  general 
permits.  There  are  several  categories 
which  could  appropriately  be  regulated 
by  general  permits.  For  this  reason. 
Wyoming  has  requested  a  revision  of 
their  NPDES  program  to  provide  for 
issuance  of  general  permits.  The 
categories  which  have  been  proposed 
for  coverage  under  the  general  permits 
program  include,  but  are  not  limited  to: 
Storm  water  discharges,  discharges  of 
hydrostatic  test  water,  discharges  of 
well  test  water,  construction  site 
dewatering  discharges;  and  recreational 
gold  dredging  discharges. 

Each  general  permit  will  be  subject  to 
EPA  review  as  provided  by  40  CFR 
123.44.  Public  notice  and  opportunity  to 
request  a  hearing  is  also  provided  for 
each  general  permit. 

II.  Discussion 

Wyoming's  general  permits 
submission  consists  of  an  Attorney 
General's  statement,  a  copy  of  the  State 
statutes  and  regulations  providing 
authority  to  carry  out  the  program,  a 
copy  of  the  amended  Memorandum  of 
Agreement  (MOA),  and  an  amended 
program  description.  Based  upon  this 
information  and  Wyoming's  experience 
in  administering  an  approved  NPDES 
program,  EPA  has  concluded  that  the 
State  will  have  the  necessary 
procedures  and  resources  to  administer 
the  general  permits  program. 
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Under  40  CFR  123.62.  NPDES  program 
revisions  are  either  substantial 
(requiring  publication  of  proposed 
program  approval  in  the  Fadnrat 
Register  for  public  comment)  or  non- 
substantial  (where  approval  may  be 
granted  by  letter  from  EPA  to  the  State). 
EPA  has  determined  that  assumption  by 
Wyoming  of  general  permit  authority  is 
a  non-substantial  revision  of  its  NPDES 
program.  EPA  has  generally  viewed 
approval  of  such  authority  as  non- 
substantial  because  it  does  not  alter  the 
substantive  obligations  of  any 


discharger  under  the  State  program,  but 
merely  simplifies  the  procedures  by 
which  permits  are  issued  to  a  number  of 
point  sources.  Moreover,  under  the 
approved  state  program,  the  state 
retains  authority  to  issue  individual 
permits  where  appropriate,  and  any 
person  may  request  the  state  to  issue  an 
individual  pennit  to  a  discharger  eligible 
for  general  permit  coverage.  While  not 
required  under  S  123.62,  EPA  is 
publishing  notice  of  this  approval  action 
to  keep  the  public  informed  of  the  status 
of  its  general  permit  program  approvals. 

State  NPDES  Program  Status 


III.  Federal  Registsr  Notice  of  Approval 
of  State  NPDES  Programs  or 
Modificatioas 

EPA  must  provide  Federal  Register 
notice  of  any  action  by  the  Agency 
approving  or  modifying  a  State  NPDES 
program.  The  following  table  will 
provide  the  public  with  an  ufHto-date 
list  of  the  status  of  NPDES  permitting 
authority  throughout  the  country. 
Today's  Federal  Regrater  notice  is  to 
announce  the  approval  of  Wyoming's 
authority  to  issue  general  permits. 


St«t« 


AlaiMnw... 

Arkansas.. 

California.. 

Cokxwio.— 

Connecticut.. 


Georgia.. 

Hawaii— 


lUirxM... 

Indiane 

Iowa 

Kansas  — 
Ketrtucky-.. 
Marytand.... 

Mtchigfln 

MinnesoU.. 
Mississippi.. 

Missouri 

Monttna.-.. 
NetiraAa.... 


Nevada — ►— 

New  Jersey >~ 

New  York _.. 

North  Carolina...... 

Nortti  Oattota 

Ohio ».. 

Oregon  _...—«...». 

Pennsylvania 

Rhode  Island 

South  Carolina — 

Utah — 

Vermont _..„ 

Virgin  islands...,.- 
Virginia- 


Washington..- 
West  Virginia . 

Wisconsin 

Wyoming  „ 


Total.. 


Approved  State 

NPDES  permit 

program 


10/19^79 
11/01/06 
05/14/73 
03/27/75 
09/26/73 
04/01/74 
06/28/74 
11/28/74 
10/23/77 
01/01/75 
08/10/78 
06/28/74 
08/30/83 
08/05/74 
10/17/73 
06/30/74 
05/01/74 
10/30/74 
06/10/74 
06/12/74 
09/19/75 
04/13/82 
10/28/75 
10/19/75 
06/13/75 
03/11/74 
09/26/73 
06/30/78 
09/17/84 
06/10/75 
12/28/77 
07/07/87 
03/11/74 
06/30/76 
03/31/75 
11/14/73 
05/10/82 
02/04/74 
01/30/75 


39 


Approved  to  regulate 
tederal  laolibes 


10/19/79 
11/01/86 
05/05/78 


01/09/89 


12/08/80 
08/01/79 
09/20/79 
12/09/78 
08/10/78 
08/28/85 
08/30/83 
It/10/87 
12A>9/78 
12/09/78 
01/28/83 
06/26/79 
06/23/81 
11/02/79 
08/31/78 
04/13/82 
06/13/60 
09/28/84 
01/22/90 
01/28/83 
03/02/79 
06/30/78 
06/17/84 
09/26/80 
00/30/86 
07/07/87 


02/09/82 


05/10/82 
11/26/79 
06/18/81 


34 


Approved  state 
pretreatment  program 


10/19/79 
11/01/86 
09/22/88 


06/03/81 


03/12/81 
06/12/83 


06/03/tl 


06/30/83 
09/30/86 
06/07/83 
07/16/79 
05/13/82 
06/03/81 

09/07/84 


04/13/82 

06/14/82 

^7/27783 
03/12/81 


09/17/84 
04/09/82 
08/10/83 
07/07/87 
03/16/82 

04/14/89 
09/30/86 
05/10/82 
12/24/80 


27 


Approved  State 

general  permits 

ptoflram 


06/26/91 
11/01/86 
08/22/86 
03/04/83 


01/28/91 


01/04/84 
04/03/91 


09/30/83 


12/15/67 

12/12/85 
04/29/83 
07/20/89 

04/13/tt 

01/22/90 

02/23/82 
08/02/91 
09/17/84 

04/18/91 
07/07/87 


05/20/Ot 
09/26/69 
05/10/82 
12/19/86 
09/24/91 


2S 


Number  of  MIy  authorized  NPOES  Programa  (Federal  Facilities,  Pretreatment,  General  Permits)  •  17 


IV.  Review  under  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12291 
pursuant  to  section  8(b)  of  that  Order. 
Under  the  Regulatory  Flexibility  Act 
EPA  is  required  to  prepare  a  Regulatory 


Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
number  of  small  entities. 

Pursuant  to  section  605(d]  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  I  certify  that  this  State  General 
Permits  Program  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Approval  of 


the  Wyoming  NPDES  State  General 
Permits  Program  merely  provides  a 
simplified  administrative  process. 

Dated:  October  a  1901. 
Jack  McGraw, 

Acting  Regional  Administrator,  Region  Vltl. 
|FR  Doc  91-25027  FUed  10-16-91:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[PR  Docket  No.  91-199;  DA  91-1210] 

Private  Land  Mobile  Radio  Services; 
Houston  Area  Public  Safety  Plan 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  The  Chief,  Private  Radio 

Bureau  and  the  Chief  Engineer  released 

this  Order  accepting  the  Public  Safety 

Radio  Plan  for  Houston  (Region  51).  As 

a  result  of  accepting  the  Plan  for  Region 

51,  licensing  of  the  821-824/866-869 

MHz  band  in  that  region  may  begin 

immediately. 

EFFECTIVE  DATE:  October  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Woolford,  Private  Radio  Bureau, 

Policy  and  Planning  Branch.  (202)  632- 

6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  September  25, 1991. 
Released:  October  7. 1991 

By  the  Chief,  Private  Radio  Bureau 
and  the  Chief  Engineer: 

1.  On  April  11. 1991.  Region  51 
(Houston)  submitted  its  public  safety 
plan  to  the  Commission  for  review.  The 
plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  its  region. 

2.  The  Houston  plan  was  places  on 
Public  Notice  for  comments  on  June  28, 
1991,  56  FR  31128  (July  9, 1991).  The 
Commission  received  one  comment  from 
the  City  of  Pasadena.  Texas  (Pasadena) 
and  no  reply  comments. 

3.  Pasadena  had  two  concerns.  First,  it 
was  concerned  that  the  appeal 
procedures  established  no  time  limits  for 
action  by  the  Regional  Review 
Committee.  Second,  it  stated  that  the 
plan  does  not  state  whether  frequencies 
which  have  been  applied  for  but  remain 
unassigned  due  to  denial  and  pending 
appeal  are  considered  unassigned.  In 
both  instances,  Pasadena  admits  that 
experience  may  prove  both  of  these 
concerns  to  be  unfounded. 

4.  We  have  reviewed  the  plan 
submitted  for  Region  51  and  find  that  it 
conforms  with  the  Nation  Public  Safety 
Plan.  The  plan  includes  all  the  necessary 
elements  specified  in  the  Report  and 
Order  in  Gen.  Docket  87-112.  3  FCC  Red 
905  (1987).  and  satisfactorily  provides 
for  the  current  and  projected  mobile 
communications  requirements  of  the 


public  safety  and  special  emergency 
entities  in  Houston.  We  agree  with 
Pasadena  that  the  concerns  it  raised  are 
unlikely  to  occur.  If  issues  such  as  those 
raised  by  Pasadena  to  arise,  they  will  be 
handled  on  a  case-by-base  basis. 

5.  Therefore,  we  accept  the  Houston 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-624/866-^69  MHz 
band  in  the  Houston  area  may 
commence  immediately. 

Federal  Communications  Commission. 

Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

[FR  Doc.  91-24915  Filed  10-16-91;  8:45  am) 

BILUNG  COOE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Hamburg-Sudamerikanische 
Dampfschifffahrts-Gesellschaft; 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010012-021. 

Title:  Australia/Pacific  Coast  Rate 
Agreement. 

Parties:  Hamburg-Sudamerikanische 
Dampfschifffahrts-Gesellschaft,  Eggert  & 
Amsinck  (Columbus  Line).  Associated 
Container  Transportation  (Australia) 
Limited  (Pace  Line). 

Synopsis:  The  proposed  amendment 
would  modify  appendix  D  of  the 
Agreement  to  provide  indirect  service  to 
the  discharge  ports  listed  in  the 
appendix  at  no  extra  cost  to  the  shipper 
or  exporter.  The  parties  have  requested 
shortened  review. 

Agreement  No.:  202-010268-018. 

Title:  Australia /Eastern  U.S.A. 
Shipping  Conference. 

/'ortves.- Hamburg-Sudamerikanische 
Dampfschifffahrts-Gesellschaft.  Eggert  & 
Amsinck  (Columbus  Line).  Associated 
Container  Transportation  (Australia) 
Limited  (Pace  Line). 


Synopsis:  The  proposed  amendment 
would  modify  appendix  B  of  the 
Agreement  to  provide  indirect  service  to 
the  discharge  ports  listed  in  the 
appendix  at  no  extra  cost  to  the  shipper 
or  exporter.  The  parties  have  requested 
shortened  review. 

Agreement  No.:  203-011268-004. 

Title:  New  Zealand/United  States 
Interconference  and  Carriers  Discussion 
Agreement. 

Parties:  New  Zealand-Pacific  Coast 
Rate  Agreement,  New  Zealand/U.S. 
Atlantic  &  Gulf  Shipping  Lines  Rate 
Agreement.  Blue  Star  Pace  Limited. 
Columbus  Line.  Australia-New  Zealand 
Direct  Line.  ABC  Container  Line,  N.V., 
Nedlloyd  Lijnen.  B.V.  ("Nedlloyd"). 

Synopsis:  The  proposed  amendment 
would  delete  Nedlloyd  as  a  party  to  the 
Agreement. 

Agreement  No.:  224-200575. 

Title:  North  Carolina  State  Ports 
Authority/Polish  Ocean  Lines  Terminal 
Agreement. 

Parties:  North  Carolina  State  Ports 
Authority  ("SPA")  Polish  Ocean  Lines 
("POL"). 

Synopsis:  The  proposed  Agreement 
would  guarantee  that  POL  would  have 
access  to  berthing  space  and  container 
cranes  at  the  time  of  its  weekly  port 
calls  at  Wilmington,  North  Carolina.  It 
would  also  provide  that  SPA  will  refund 
a  portion  of  the  port's  tariff  charges  to 
POL  for  each  port  call  at  Wilmington. 
The  Agreement  would  have  an  initial 
term  of  two  years. 

Agreement  No.:  224-200577. 

Title:  Georgia  Ports  Authority/Hapag- 
Uoyd  A.G.  Terminal  Agreement. 

Parties:  Georgia  Ports  Authority 
("GPA").  Hapag-Lloyd  A.G.  ("Hapag- 
Lloyd"). 

Synopsis:  The  Agreement,  filed 
October  7. 1991.  provides  for  the  leasing 
by  Hapag-Lloyd  of  terminal  facilities 
from  GPA  at  Savannah.  Georgia  and 
establishes  the  level  of  charges  for  ship 
services  and  field  services  to  be 
provided  by  GPA.  This  Agreement 
cancels  Agreement  No.  224-200262. 

Agreement  No.:  224-200578. 

Title:  Port  of  New  Orleans/E.C.  Colley 
Warehouse  Corporation  Terminal 
Agreement. 

Parties:  Port  of  New  Orleans  ("Port"), 
E.C.  Colley  Warehouse  Corporation 
("ECC"). 

Synopsis:  The  proposed  Agreement 
would  permit  the  Port  to  lease  sections 
18  through  27  of  the  Port's  First  Street 
Wharf  to  ECC  for  a  two-year  period. 

Dated:  October  10, 1991. 
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By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  PoRuBg. 
Secretary. 
|FR  Doc.  91-24946  Filed  10-16-91;  8:45  amj 

BILUNO  COOe  •730-01-M 


Ocean  Freight  Forwarder  License 
Revocations;  Seat  ast,  Inc.;  Correction 

By  notice  published  in  the  Federal 
Register  on  Monday,  July  8, 1991  (56  FR 
30926)  Seafast,  Inc.,  was  incorrectly 
listed  as  licensee  number  FMC  No.  2900. 
The  correct  license  number  for  Seafast 
should  have  been  FMC  No.  2990. 

Dated:  October  la  1991. 
Bryant  L.  VaaBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 

Licensing 

[FR  Doc.  91-24949  Filed  10-16-91;  8:45  amJ 

BILLMO  COOE  t73»-01-M 


(Docl(etNa  91-441 

Actions  To  Address  Adverse 
Conditiorts  Affecting  UnHed  States 
Carriers  in  the  Urtited  States/Taiwan 
Trade;  Order  of  Investigation 

Upon  publication  of  this  Notice  and 
Order  in  the  Federal  Register,  the 
Federal  Maritime  Commission 
("Commission")  initiates  an 
investigation  of  shipping  conditions  in 
the  United  States/Taiwan  Trade  ("U.S./ 
Taiwan  Trade"  or  "Taiwan  Trade") 
under  the  Foreign  Shipping  Practices  Act 
of  1988  ("FSPA").  46  U.S.C.  app.  1710a. 
This  investigation  seeks  to  determine 
whether  conditions  exist  in  the  Taiwan 
Trade  which  adversely  affect  the 
operations  of  United  States  carriers  and 
which  do  not  exist  for  Taiwan  carriers 
in  the  United  States  ("U.S."). 

Since  1987,  the  Commission  has  been 
examining  whether  laws,  rules, 
regulations,  policies  or  practices 
(collectively,  "trade  practices")  of 
Taiwan  authorities  have  impeded 
intermodal  operations  of  U.S.  carriers  in 
Taiwan. 

In  1989,  the  Commission  instituted  a 
proceeding  under  the  then  recently 
enacted  FSPA  to  investigate  certain 
restrictions  imposed  by  Taiwan 
authorities  and  identified  by  U.S. 
carriers  as  hampering  their  intermodal 
operations  in  Taiwan  (Docket  No.  89- 
16).'  The  trade  practices  identified  in 


'  Docket  No.  80-18.  Action*  to  A<ldres«  Adverse 
Conditions  Affecting  US.  Carriers  That  Do  Not 
Exist  for  Foreiyi  Carriers  id  The  U.S./Taiwan 
Trade.  Notice  and  Order  of  Investigation.  25  S.RJI. 
279  (July  21, 19M). 


Docket  No.  89-16  related  to  U.S. 
carriers'  authority  to;  (1)  Operate  off- 
dock  container  terminals;  (2)  provide 
inland  trucking  services;  (3)  register  and 
use  chassis  in  their  own  names;  (4)  lease 
empty  containers;  and  (5)  operate 
shipping  agencies.  Docket  Na  89-16  was 
discontinued  based  on  the  Commission's 
findings  that:  (1)  Commitments  were 
made  to  resolve  the  issues;  (2)  progress 
towards  that  end  was  anticipated;  and 
(3)  neither  the  Commission's  Bureau  of 
Hearing  Counsel  nor  any  U.S.  carrier 
requested  the  Commission  to  impose 
sanctions.  In  discontinuing  Docket  No. 
89-16,  the  Commission  announced  that 
by  separate  order  it  would  require 
named  Taiwan  carriers  '  and  U.S. 
carriers  '  serving  the  trade  to  report  by 
mid-1990  on  the  status  of  shipping 
conditions  in  the  trade.*  Accordingly,  by 
Order  served  on  December  26, 1989,  the 
named  carriers  were  directed  to  file.  On 
or  before  June  30, 1990,  a  report  on  the 
status  of  the  five  issues  identified  above. 

Based  on  the  status  reports  filed  by 
the  carriers  in  June  1990,  the 
Commission  ordered  the  named  U.S.  and 
Taiwan  carriers  to  provide  additional 
and  more  detailed  information  on  the 
issues  identified  above,  with  particular 
regard  to  any  adverse  effects  suffered 
by  U.S.  carriers  due  to  restrictive  trade 
practices  by  Taiwan  authorities.*  The 
carriers  responded  to  the  Commission's 
Order  as  directed  on  April  30, 1991. 

Based  on  a  review  of  those  responses, 
the  following  summarizes  the 
Commission's  understanding  of  the 
current  status  of  restrictive  practices  by 
Taiwan  authorities: 

1.  Operation  of  OfT-Docket  Container 
Terminals 

U.S.  carriers  may  operate  off-dock 
container  terminals  in  Taiwan  either 
through  branch  offices  or  subsidiaries. 
However,  either  alternative  is  subject  to 
land  area  restrictions.  Carriers  may  seek 
special  permission  on  a  showing  of 
special  need  to  operate  an  o^-dock 
container  terminal  on  a  minimum  of 
22,000  square  meters  (approximately  5.5 
acres).  Absent  special  permission,  an 
off-dock  container  terminal  must  occupy 
at  least  33,000  square  meters. 

Moreover,  if  operated  by  a  branch 
office  of  a  U.S.  carrier,  ofT-dock 
container  terminals  are  subject  not  only 


*  Evergreen  Marine  Corporatioa  ("Evergreen") 
and  Yang  Ming  Marine  Transport  ("Yang  Ming"). 

*  American  President  Lines.  Ltd.  ("APL")  and  Sea- 
Land  Service,  Inc  ("Sea-Land*!- 

*  See,  Docket  No.  8*-l^^,  supra.  Report  and  Order, 
25  S.R.R.  599  (Novemt>er  16, 1989). 

*  The  Order  requiring  further  information  was 
issued  on  February  8, 1991  pursuant  to  the  FSPA 
and  section  19  of  the  Merchant  Marine  Act,  1920, 48 
US.C  app.  876. 


to  the  land  area  minimums  but  also 
prohibitions  against  handling  containers 
of  another  carrier  (third-party 
containers).  Alternatively,  if  a  U.S. 
carrier  opts  to  operate  an  off-dock 
container  tfrminal  through  a  subsidiary. 
it  can  do  so  only  through  a  subsidiary  in 
which  it  has  a  minority  interest.  In 
addition,  at  least  two-thirds  of  the 
directors  of  such  subsidiary  must  be 
Taiwan  citizens. 

It  appears  that  these  restrictions 
adversely  affect  U.S.  carrier*  in  that  the 
inability  of  a  branch  office  to  handle 
third-party  containers  renders  much  of 
the  minimum  land  area  (whether  22.000 
or  33,000  square  meters)  superfiuous  and 
prohibitively  costly.  Moreover,  operating 
a  facility  through  a  subsidiary  in  which 
a  U.S.  carrier  only  has  a  minority 
interest  would  appear  to  compel  the 
carrier  to  forgo  essential  operational 
and  economic  control  over  its 
investment.  Effectively,  these 
restrictions  would  seem  to  preclude  U.S. 
carriers  from  operating  off-dock 
container  terminals  in  Taiwan.  No 
comparable  restrictions  limit  Taiwan 
carriers'  ability  to  operate  such  facilities 
either  in  the  United  States  or  Taiwan.* 

2.  Providing  Inland  Trucking  Services 

Under  Article  35  of  the  Taiwan 
Highway  Law,  U.S.  carriers  are 
prohibited  from  obtaining  a  license  to 
provide  trucking  services  in  Taiwan. 
Although  Taiwan  authorities  have  given 
assurances  that  changes  would  be  made 
to  allow  U.S.  carriers  to  operate  inland 
trucking  in  connection  with  their 
container  services,  no  such  action  has 
been  taken  to  date. 

Trucking  is  an  integral  pari  of  any 
modem  intermodal  transportation 
system.  Therefore,  the  inability  of  U.S. 
carriers  to  conduct  their  own  trucking 
operations  in  Taiwan  appears  to 
adversely  affect  those  carriers.  Because, 
apparently,  there  is  no  transportation 
alternative  to  inland  trucking  in  Taiwan 
and  the  local  trucking  industry  is  a 
"cartel-like"  structure,  U.S.  carriers  tend 
to  be  locked  into  using  particular 
trucking  companies.  Accordingly,  it 
appears  that  U.S.  carriers  are  deprived 
of  the  opportunity  to  maximize  the 
efficiency  of  their  intermodal  operations 
with  their  own  trucks  and  are  unable  to 
negotiate  with  local  trucking  companies. 
Moreover,  because  Taiwan  carriers  do 
not  appear  to  be  subject  to  any 
comparable  constraints  in  either  Taiwan 
or  the  U.S.,  they  can  be  more  efficient 


*  The  extent  to  which  Taiwan  carriers  arc  subject 
to  minimum  land  area  requirements  in  Taiwan 
cannot  be  determined  from  information  currently 
available. 
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than  U.S.  carriers  and  thereby  obtain  a 
direct  competitive  advantage.^ 

3.  Chassis  Registration  and  Use 

Taiwan  authorities  will  not  permit 
chassis  registration  solely  in  the  name  of 
a  U.S.  carrier.  The  registration  must  also 
reflect  the  name  of  the  authorized  user 
of  the  chassis.  Taiwan  law  does  not 
permit  a  U.S.  carrier  to  be  an  authorized 
user. 

Taiwan  carriers  are  not  subject  to 
comparable  restrictions  on  their 
ownership  and  use  of  chassis  in  the 
United  States. 

The  chassis  registration  issue  is 
directly  related  to  the  inland  trucking 
issue,  discussed  above,  because  a  U.S. 
carrier's  ability  to  maximize  the  benefits 
of  operating  its  own  trucks  is  dependent 
on  its  ability  to  use  its  own  chassis. 
Moreover,  restrictions  on  U.S.  carriers' 
ability  to  register  chassis  in  their  own 
names  as  users  of  the  chassis  would 
appear  to  reinforce  the  inability  of  U.S. 
carriers  to  negotiate  with  Taiwan 
trucking  companies.  In  turn,  this  may 
serve  to  keep  U.S.  carriers'  costs  high 
and  to  reduce  the  efficiency,  economy 
and  competitiveness  of  their  operations. 

4.  Leasing  Containers 

No  Taiwan  laws  or  regulations 
prevent  U.S.  carriers  from  applying  for 
authority  to  lease  empty  containers  to 
others  for  carriage  of  cargo  in  Taiwan  or 
from  engaging  in  the  business  of  leasing 
containers.  One  U.S.  carrier  reports  that 
because  of  the  structure  of  its  operations 
in  Taiwan,  it  has  a  substantial  need  to 
engage  in  container  leasing  to  offset  the 
high  cost  of  repositioning  empty 
containers.  Consequently,  in  June  1990, 
that  carrier  filed  an  application  for 
permission  to  operate  container  leasing 
business.  Thereafter,  the  carrier  advises 
that  it  encountered  bureaucratic 
obstacles  in  the  application  process.  To 
date,  it  appears  that  Taiwan  authorities 
have  taken  no  final  action  on  the 
application  and  the  carrier  still  lacks 
authority  to  lease  its  empty  containers. 

No  comparable  limitations  on  Taiwan 
carriers'  ability  to  lease  empty 
containers  exist  in  the  United  States. 

5.  Operating  Shipping  Agencies 

As  with  container  leasing,  there  are 
no  Taiwan  laws  or  regulations  that 
prevent  U.S.  carriers  from  applying  for 
licenses  to  operate  a  shipping  agency  in 
Taiwan.  However,  a  U.S.  carrier 
applying  for  a  shipping  agency  license  in 
June  1990  was  told  by  Taiwan 
authorities  that  carriers  must  have 


contracts  with  prospective  customers 
prior  to  receiving  a  license.  That 
requirement  would  appear  to  effectively 
negate  the  application  process  for  U.S. 
carriers  since  it  may  not  be  possible  for 
a  U.S.  carrier  to  obtain  firm 
commitments  from  potential  clientele 
prior  to  receiving  authorization  to 
conduct  business. 

The  U.S.  carrier  reports  that,  to  date, 
it  has  not  received  favorable  action  on 
its  application.  As  a  consequence,  the 
carrier  claims  that  it  has  lost 
opportunities  to  offset  some  of  its  fixed 
costs  and  overhead  by  earning  revenues 
from  other  carriers  serving  Taiwan  and 
may  be  denied  collateral  business 
opportunities  that  could  further  integrate 
its  Taiwan  shipping  operations.  No 
comparable  limits  on  Taiwan  carriers' 
ability  to  operate  a  shipping  agency 
exist  in  the  U.S. 

Based  on  all  of  the  foregoing,  it 
appears  that  practices  of  Taiwan 
authorities  result  in  the  existence  of 
conditions  that  adversely  affect  the 
operations  of  U.S.  carriers  in  the  U.S. 
oceanborne  trade  and  that  such 
conditions  do  not  exist  for  Taiwan 
carriers  in  the  United  States. 

Accordingly,  the  Commission 
institutes  this  investigation  under  the 
FSPA  to  determine  whether  U.S.  carriers 
have  been  or  will  be  adversely  affected 
by  the  laws,  practices  and  policies  of 
Taiwan  authorities  described  above,* 
whether  remedial  action  is  required, 
and,  if  so,  what  those  remedies  should 
be. 

In  particular,  the  Commission  directs 
the  parties  to  address  the  five  major 
issues  as  more  fully  described  above:  (1) 
Operating  off-dock  container  terminals; 

(2)  providing  inland  trucking  services; 

(3)  registration  and  use  of  chassis;  (4) 
leasing  empty  containers;  and  (5) 
operating  shipping  agencies.  When  facts 
are  asserted,  those  facts  should  be  set 
forth  in  detail  in  sworn  affidavits  of 
knowledgeable  persons  and  should 
include  any  documentary  evidence  in 
support  of  such  affidavits. 

Proceedings  under  the  FSPA  are 
conducted  within  the  framework  of 
statutorily-imposed  deadlines.  Once 
initiated,  the  Commission  must  complete 
an  investigation  and  render  a  decision 
within  120  days  unless  certain  factors 
warrant  a  90-day  extension.  Because  of 
these  time  constraints,  the  proceeding 
will  be  limited  to  two  rounds  of 
simultaneous  submissions  by  all  parties. 


^  It  appears  that  of  the  two  Taiwan  carriers, 
Yangming  and  Evergreen,  at  least  one.  Evergreen, 
operates  a  trucking  company  in  Taiwan. 


*  U.S.  Carriers  reported  to  the  Commission  on  two 
additional  issues:  (1)  Use  of  tandem  trailers  on 
Taiwan  highways:  and  |2)  a  dispute  between  Sea- 
Land  and  the  Port  of  Kaohsiung  over  availability  of 
gantry  cranes  and  payment  of  a  management  fee. 
The  Commission  has  determined  nut  to  Investigate 
these  Issues  at  this  time. 


There  will  be  an  initial-filing  and  a  reply 
filing.  Moreover,  because  of  the  time 
constraints,  the  proceeding  will  be 
conducted  on  the  basis  of  written 
submissions  only,  without  oral 
evidentiary  hearings  and  without 
discovery.  Any  motions  filed  will  not 
alter  the  deadlines  established  by  the 
procedural  schedule  set  forth  below.  In 
its  discretion,  the  Commission  may 
withhold  ruling  on  such  motions  until  a 
final  order. 

Any  person  seeking  to  participate  as 
an  intervenor  must  file  affidavits  of  fact, 
and  memoranda  of  law  in  accordance 
with  the  procedures  and  schedule 
established  belowt  Moreover,  any 
person  interested  in  participating  as  an 
intervenor  must  serve  its  filing  on  all 
parties  and  abide  by  all  filing  dates  and 
procedures  established  herein. 

Now  Therefore,  it  is  Ordered,  That 
pursuant  to  section  10002(b)  of  the 
Foreign  Shipping  Practices  Act  of  1988, 
the  Commission  hereby  initiates  an 
investigation  to  determine  whether  any 
laws,  rules,  regulations,  policies  or 
practices  of  Taiwan  authorities  result  in 
the  existence  of  conditions  that 
adversely  affect  U.S.  carriers  and  do  not 
exist  for  Taiwan  carriers  in  the  United 
States  and,  if  such  adverse  conditions 
are  found  to  exist,  what  shall  be  an 
appropriate  remedy  or  remedies; 

It  is  Further  Ordered,  That  Evergreen 
Marine  Corporation  and  Yangming 
Marine  Transport  are  each  named 
Taiwan  carrier  parties  in  this 
proceeding; 

//  is  Further  Ordered,  That  American 
President  Lines,  Ltd.  and  Sea-Land 
Service.  Inc.  are  each  named  United 
States  carrier  parties  in  this  proceeding; 

It  is  Further  Ordered,  That  the 
Commission's  Bureau  of  Hearing 
Counsel  is  made  a  party  to  this 
proceeding; 

It  is  Further  Ordered,  That  any  other 
person  interested  in  participating  in  this 
proceeding  may  become  an  intervenor 
by  filing  an  initial  affidavit  of  fact  or 
memorandum  of  law  in  accordance  with 
the  schedule  and  procedural 
requirements  herein,  including  mailing  a 
copy  to  all  named  parties; 

It  is  Further  Ordered,  That  following 
receipt  of  initial  filings,  the 
Commission's  Secretary  shall  serve  a 
list  of  all  Interveners  and  that,  upon 
receipt  of  this  list,  all  parties  shall  serve 
a  copy  of  their  initial  filings  on  all 
Intervenors; 

//  is  Further  Ordered,  That 
Intervenors  shall  participate  in  this 
proceeding  in  accordance  with  the  filing 
and  service  schedule  set  forth  below 
(late-filed  pleadings  or  pleadings 
otherwise  not  filed  in  accordance  with 
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this  Order  will  not  be  received  into  the 
record  and  will  not  be  considered  by  the 
Commission); 

//  is  Further  Ordered,  That  the 
proceeding  shall  include  oral  argument 
in  the  discretion  of  the  Commission; 

It  is  Further  Ordered.  That  this 
proceeding  is  limited  to  the  submission 
of  affidavits  of  fact  and  memoranda  of 
law; 

It  is  Further  Ordered.  That  all 
submissions  filed  with  the  Commission 
by  the  two  U.S.  carrier  parties  and  the 
two  Taiwan  carrier  parties  in  response 
to  Orders  issued  by  the  Commission  on 
December  26, 1989.  and  February  8. 1991. 
pertaining  to  restrictive  trade  practices 
by  Taiwan  authorities  in  the  U.S./ 
Taiwan  trades  shall  be  made  part  of  the 
record  herein.  If  any  party  wishes  a 
portion  of  a  prior  submission  to  be 
protected  from  public  disclosure,  that 
party  shall  file  a  motion  by  October  21, 
1991,  requesting  such  protection  and 
shall  identify  the  specific  portions  for 
which  such  protection  is  sought,  and 
shall  explain  in  detail  why  such 
protection  is  necessary; 

It  is  Further  Ordered.  That  this  Notice 
and  Order  of  Investigation  be  published 
in  the  Federal  Register,  and  that  a  copy 
thereof  be  served  upon  the  Taiwan 
carrier  parties  and  the  United  States 
carrier  parties; 

It  is  Further  Ordered.  That  this 
proceeding  shall  be  conducted  in 
accordance  with  the  Commission's 
Rules  in  46  CFR  part  588  which  requires, 
inter  alia,  that  factual  information  that 
is  submitted  be  certified  under  oath,  and 
that  all  filings  consist  of  an  original  and 
15  copies. 

//  is  Further  Ordered.  That  the 
provisions  of  46  CFR  part  502,  Subparts 
A,  B  and  H  shall  also  apply  to  this 
proceeding,  except  that  the  date  of  fHing 
shall  be  the  date  of  receipt, 
notwithstanding  the  provisions  of  46 
CFR  502.114(c). 

It  is  Further  Ordered.  That  all 
documents  submitted  by  any  party, 
including  Interveners  in  this  proceeding, 
shall  be  filed  in  accordance  with  rule 
118  of  the  Commission's  Rules  of 
Practice  and  Procedure,  46  CFR  502.118, 
and  shall  be  mailed  promptly  to  all 
parties  of  record; 

It  is  Further  Ordered,  That  all  filing 
dates  established  by  this  Order  shall  be 
the  dates  documents  are  to  be  received 
by  the  Commission; 

//  is  Further  Ordered,  That  all  initial 
affidavits  of  fact  and  memoranda  of  law 
shall  be  filed  no  later  than  November  15, 
1991; 

It  is  Further  Ordered.  That  all  reply 
affidavits  of  fact  and  memoranda  of  law 
shall  be  filed  no  later  than  December  16, 
1991;  and 


Finally  it  is  Ordered.  That  pursuant  to 
the  terms  of  the  Foreign  Shipping 
Practices  Act  of  1988  and  the 
Commission's  Rules  in  part  588,  a 
decision  by  the  Commission  in  this 
proceeding  shall  be  issued  by  February 
13, 1992. 

By  the  Commission. 
Ronald  D.  Murphy, ' 

Assistant  Secretary. 

(PR  Doc.  91-24976  Filed  10-16-91:  8:45  am| 

BIU.INO  cooc  (rso-ot-M 


FEDERAL  RESERVE  SYSTEM 

Banque  National*  de  Paris,  Paris, 
France;  Application  to  Provide 
Investment  Advisory  Services  and 
Brokerage  Services  on  a  Combined 
Basis,  Investment  Advisory  Services 
on  a  Separate  Basis,  and  To  Buy  and 
Sell  Securities  On  the  Order  of 
Investors  as  "RIskless  Principal" 

Banque  Nationale  de  Paris,  Paris, 
France  ("BNP"),  has  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  (the 
"BHC  Act")  and  {  225.23(a)  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)), 
for  prior  approval  to  engage  through  its 
wholly-owned  subsidiary,  BAII  Capital 
Markets,  Inc.,  New  York.  New  York,  in 
providing  investment  advisory  and 
securities  brokerage  services  on  a 
combined  basis  ("full-service 
brokerage"),  providing  investment 
advisory  services  separately,  and  acting 
as  "riskless  principal."  The  proposed 
activities  will  be  performed  on  a  world- 
wide basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  prior  Board  approval,  engage 
directly  or  indirectly  in  any  activities 
"which  the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thereto." 

The  Board  has  previously  determined 
that  engaging  in  full-service  brokerage 
activities  is  closely  related  and  a  proper 
incident  to  banking.  See  e.g..  National 
Westminster  Bank  PLC.  72  Federal 
Reserve  Bulletin  584  (1986)  ("Natwest"). 
BNP  has  committed  to  conduct  these 
activities  subject  to  the  limitations  in 
Natwest,  as  they  were  modified  in  The 
Toronto  Dominion  Bank,  76  Federal 
Reserve  Bulletin  573  (1990),  Bankers 
Trust  New  York  Corporation,  74  Federal 
Reserve  Bulletin  695  (1988)("flo/jAers 
Trust"],  Canadian  Imperial  Bank  of 
Commerce.  74  Federal  Reserve  Bulletin 
571  (1988).  The  Bank  of  Nova  Scotia,  74 
Federal  Reserve  Bulletin  249  (1988),  and 


Manufacturers  Hanover  Corporation,  73 
Federal  Reserve  Bulletin  930  (1987). 

The  Board  has  previously  determined 
that  the  proposed  investment  advisory 
services  are  closely  related  and  a  proper 
incident  to  banking.  These  activities  are 
permissible  nonbanking  activities 
pursuant  to  subsections  225.25(b)(4)(iii) 
and  (iv)  of  Regulation  Y  and  will  be 
conducted  pursuant  to  the  limitations  of 
those  subsections.  (12  CFR 
225.25(b)(4(iii)  and  (iv)). 

In  addition.  BNP  proposes  to  conduct 
"riskless  principal"  activities.  The  Board 
has  approved  the  purchase  and  sale  of 
all  types  of  securities  on  the  order  of 
investors  as  "riskless  principal"  under 
certain  limitations.  See,  e.g.,  J.P.  Morgan 
6r  Company  Incorporated,  76  Federal 
Reserve  Bulletin  26  (1990);  Bankers 
Trust  New  York  Corporation,  75  Federal 
Reserve  Bulletin  629  (1989).  BNP  has 
proposed  to  conduct  this  activity  within 
the  limitations  placed  on  these  activities 
in  previous  Board  decisions. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  12  U.S.C. 
1843(c)(8).  BNP  contends  that  permitting 
it  to  engage  in  the  proposed  activities 
would  result  in  increased  competition, 
greater  convenience  to  customers,  and 
increased  efficiency  in  the  provision  of 
financial  services.  Moreover,  BNP 
believes  that  the  proposed  activities  will 
not  result  in  any  unsound  banking 
practices  or  other  adverse  effects. 

Any  comments  or  requests  for  a 
hearing  should  be  submitted  in  writing 
and  received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  November  14, 
1991.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by 
S  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  of 
the  Federal  Reserve  Bank  of  San 
Francisco. 
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Buard  of  Governors  of  the  Federal  Reserve 
System.  October  10, 1991. 
Jennifer }.  Johnson. 
Asspciate  Secretary  of  the  Board. 
[FR  Doc.  91-24964  Filed  10-16-91:  8:45  am) 

BILLING  CODE  S210-01-F 

Prairie  Bancorp,  Inc.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
-immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  ir  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  8;  1991. 

A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Prairie  Bancorp,  Inc.,  Manlius, 
Illinois;  to  acquire  94.7  percent  of  the 
voting  shares  of  Farmers  State  Bank  of 
Ferris,  Ferris,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  TCBankshares,  Inc.,  North  Little 
Rock.  Arkansas;  to  acquire  at  least  98.95 
percent  of  the  voting  shares  of  Twin 
City  Bank.  North  Little  Rock,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  10, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-24965  Filed  10-16-91;  8:45  am) 

BIIUNO  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  For  Toxic  Substances  and 
Disease  Registry 

(ATSDR-431 

Availability  of  Draft  Toxicological 
Profiles 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice  of  availability. 

summary:  The  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980  (CERCLA),  as 
amended,  directs  the  Administrator  of 
ATSDR  to  revise  and  republish  each 
toxicological  profile  of  priority 
hazardous  substances  (42  U.S.C. 
9604(i)(3)).  This  notice  announces  the 
availability  of  20  updated  draft 
toxicological  profiles  prepared  by 
ATSDR  for  review  and  comment.  The 
original  versions  of  these  profiles  were 
released  for  comment  beginning  in 
October  1987. 

DATES:  To  ensure  consideration, 
comments  on  these  draft  toxicological 
profiles  must  be  received  on  or  before 
February  8, 1992.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what  is 
deemed  to  be  in  the  best  interest  of  the 
general  public. 

ADDRESSES:  Requests  for  copies  of  the 
draft  toxicological  profiles  or  comments 
regarding  the  draft  toxicological  profiles 
should  be  sent  to  the  attention  of  Susie 
Tucker,  Division  of  Toxicology,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  Mailstop  E-29. 1600  Clifton 
Road.  NE.,  Atlanta  Georgia  30333. 

Requests  for  the  draft  toxicological 
profiles  must  be  in  writing.  Please 
specify  the  profiled  hazardous 
substance(s)  you  wish  to  receive. 
ATSDR  reserves  the  right  to  provide 
only  one  copy  of  each  profile  requested, 
free  of  charge.  In  case  of  extended 
distribution  delays,  requestors  will  not 
be  notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
bear  the  docket  control  number  ATSDR- 
43.  Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting  documents 
to  the  Division  of  Toxicology  at  the 
above  address  by  the  end  of  the 
comment  period.  All  written  comments 
and  draft  profiles  will  be  available  for 
public  inspection  at  the  ATSDR, 
Building  33.  Executive  Park  Drive, 


Atlanta.  Georgia  (not  a  mailing  address), 
from  8  a.m.  until  4:30  p.m..  Monday 
through  Friday,  except  for  legal 
holidays.  Because  all  public  comments 
regarding  ATSDR  toxicological  profiles 
are  available  for  pubUc  inspection,  no 
confidential  business  information  should 
be  submitted  in  response  to  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  To.xicology.  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Mailstop  E-29. 1600  Clifton  Road.  NE.. 
Atlanta.  Georgia  30333;  Telephone: 
(404)-€39-6000  or  FTS  236-6000. 

SUPPLEMENTARY  INFORMATION:  The 

Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L.  99- 
499)  amends  the  Comprehensive 
Envirormiental  Response. 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
requirements  for  the  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  requirements  is  a  mandate  for 
the  Administrator  of  ATSDR  to  prepare 
toxicological  profiles  for  each  substance 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists 
identified  the  250  hazardous  substances 
which  both  Agencies  determined  pose 
the  most  significant  potential  threat  to 
human  health.  The  hsts  were  published 
in  the  Federal  Register  on  April  17. 1987 
(52  FR  12866);  October  20, 1988,  (53  FR 
141280):  October  26. 1989  (54  FR  43615): 
and  October  17. 1990  (55  FR  42067). 
CERCLA  also  requires  ATSDR  to  assure 
the  initiation  of  a  research  program  to 
fill  data  needs  associated  with  the 
substances. 

Section  104(i)(3)  of  CERCLA  outlines 
the  content  of  these  profiles.  Each 
profile  is  required  to  include  an 
examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidemiologic 
evaluations.  This  information  and  data 
are  to  be  used  to  ascertain  the  levels  of 
significant  human  exposure  for  the 
substance  and  the  associated  health 
effects.  The  profiles  must  also  include  a 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process 
of  development.  When  adequate 
information  is  not  available,  ATSDR,  in 
cooperation  with  the  National 
Toxicology  Program  (NTP),  is  required 
to  assure  the  initiation  of  a  program  of 
research  designed  1o  determine  these 
health  effects. 
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Although  key  studies  for  each  of  the 
substances  were  considered  during  the 
profile  development  process,  this 
Federal  Register  notice  seeks  to  solicit 
any  additional  studies,  particularly 
unpublished  data  and  ongoing  studies, 
which  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 
future. 

The  following  draft  toxicological 
profiles  are  expected  to  be  available  to 
the  public  on  or  about  October  17, 1991. 


Docu- 
ment 

Hazardous  substance 

CAS  No. 

1 

AkMi 

309-00-2 

60-57-1 

2 

Arsenic 

7440-38-2 

3 

Benzene 

71-43-2 

4 

Befyllium 

7440-41.7 

5 

6 

Bis(2-ethymexy1)phthalate 

Cadmium 

117-81-7 
7440-43-9 

7 

Chlofofofm 

67-66-3 

8 

Chromium 

7440-47-3 

9 

Cyanide 

57-12-5 

10 

1  4-Dichloroben2ene 

106-46-7 

11 

Heptachiof 

78-44-8 

Heptachlof  Epoxide 

1024-57-3 

12 

Lead 

7439-92-1 

13 

Methylene  Chloride 

75-09-2 

14 

Nickel 

7440-02-0 

15..! 

N-Nitrosodiphenylamir>e 

86-30-6 

16 

Potychlorinated  Biphenyta 

Arodor  1260 

1336-36-3 
11096-82-5 

Arodof  1254 

11097-69-1 

Arodof  1248 

12672-29-6 

Arodor  1242 

53469-21-9 

Arodor  1232 

11141-16-5 

Arodor  1221 

11104-28-2 

Arodor  1016 

12674-11-2 

'  17 

2,3.7,8-tetracholorodibenzo   - 

p^ioxin. 
Chloroditienzoidloxlns 

1746-01-6 
No  CAS  # 

18 

Heptachlorot)enzo-  p-dioxin 

Octachlorotjenzo-  p-dtoxin 

Tetrachloroethylene 

37871-00-4 

3268-87-9 

127-18-4 

19 

Tnchloroethylene 

79-01-6 

20 

Vinyl  Chloride 

75-01-4 

'  The  toxicological  profile  for  2,3,7,8- Tetrachlorodi- 
benzo-p-dioxin,  Chlorodibenzoidioxins,  Heptachkxo- 
benzo-p-dioxin,  and  Octachlorobenzo-p-dioxin  will  be 
available  for  public  comment  at  a  later  date.  Ttie 
availability  o(  this  toxicological  profile  for  public  conv 
ment  will  be  announced  in  tf>e  Federal  Register 
when  it  t>ecomes  available. 

All  profiles  issued  as  "Drafts  for 
Public  Comment"  represent  the  agency's 
best  efforts  to  provide  important 
toxicological  information  on  priority 
hazardous  substances  in  compliance 
with  the  substantive  and  procedural 
requirements  of  section  104(i](3)  of 
CERCLA,  as  amended.  As  in  the  past, 
we  are  seeking  public  comments  and 
additional  information  which  may  be 
used  to  supplement  these  profiles. 
ATSDR  remains  committed  to  providing 
a  public  comment  period  for  these 
documents  as  a  means  to  best  serve 


public  health  and  our  constituency. 

Dated:  October  9. 1991. 
William  L  Roper. 

Administrator.  Agency  for  Toxic  Substances 

and  Disease  Registry. 

|FR  Doc.  91-24957  Filed  10-16-91;  8:45  am] 

BIIXINQ  CODE  4160-7ft-M 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  National  Institute  on  Drug 
Abuse.  ADAMHA.  HHS. 
ACTION:  Notice  of  correction 

summary:  This  notice  corrects  the 
inadvertent  omission  of  a  certified 
laboratory  from  the  notice  of 
Laboratories  Which  Meet  Minimum 
Standards  to  Engage  in  Urine  Drug 
Testing  for  Federal  Agencies  published 
in  the  Federal  Register  on  October  7, 
1991.  (56  PR  50586). 

EiSolily  Laboratories.  Inc..  1215-1/2  Jackson 
Ave.,  Oxford,  MS  38655,  601-236-2609. 

FOR  FURTHER  INFORMATION  CONTACT 

Denise  L.  Goss.  Program  Assistant.  Drug 
Testing  Section,  Division  of  Applied 
Research.  National  Institute  on  Drug 
Abuse,  room  9-A-53.  5600  Fishers  Lane. 
Rockville.  Maryland  20857;  tel.: 
(301)443-6014. 
Charies  R.  Schuster, 

Director,  National  Institute  on  Drug  Abuse. 
[FR  Doc.  91-25147  Filed  10-15-91:  2:16  pmj 

BILUNQ  CODE  4160-20-M 

Drug  Use  and  Alcohol  Abuse 
Prevention  Demonstration  Grants  in 
the  Community  Partnership  Study 
Program 

OFFICE:  Office  for  Substance  Abuse 

Prevention. 

ACTION:  Request  for  applications. 

This  Request  for  Applications  (RFA) 
solicits  grant  applications  for  projects  to 
enable  communities  to  implement  and 
systematically  study  approaches  to 
prevent  and  reduce  alcohol  and  other 
drug  abuse  through  the  development  of 
partnerships  of  multiple  agencies  and 
organizations  at  the  local  level.  This 
approach  represents  a  priority  area  in 
the  President's  Drug  Strategy. 

This  RFA  reflects  a  considerable  shift 
in  approach  from  the  previous  OfHce  for 
Substance  Abuse  Prevention  (OSAP) 
RFA  concerning  the  Community 
Partnership  Demonstration  Program. 


The  present  RFA  requires  far  more  rigor 
in  the  conceptualization,  design  and 
implementation  of  projects  and  in  their 
evaluation  plans.  Applications 
submitted  under  this  RFA  must  present 
a  five  (5)  year  comprehensive  alcohol 
and  other  drug  abuse  prevention  plan 
for  systems  change  at  the  community 
level  through  the  design  and 
implementation  of  well-defined 
community  partnership  models. 

Introduction  and  Background 

The  Anti-Drug  Abuse  Act  of  1988. 
section  2051.  amended  section  508(b){10) 
of  the  Public  Health  Service  Act  (42 
U.S.C.  290aa-6(b)(10).  as  amended)  to 
authorize  the  Office  for  Substance 
Abuse  Prevention  to  provide  assistance 
to  communities  to  develop 
comprehensive  long-term  strategies  for 
the  prevention  of  substance  abuse  and 
to  evaluate  the  success  of  different 
community  approaches  for  the 
prevention  of  substance  abuse. 

The  literature  indicates  that 
uncoordinated,  short-term  and  single- 
focused  approaches  to  prevention  have 
limited  success  and  have  not  produced 
significant  preventive  effects  in  the 
community  (Benard,  1987;  Florin  & 
Chavis.  1990;  Hawkins  &  Catalano.  1989; 
Hopkins.  Mauss,  Kearney  and  Weisheit. 
1988;  Johnson,  1990;  Pentz.  1986;  Pentz. 
Cormack.  Flay.  Hansen  &  Johnson.  1986; 
Perry  &  Jessor.  1985;  Schaps,  Moskowitz. 
Malvin  &  Schaffer,  1986;  Tobler.  1986). 
Additionally,  the  1989  OSAP  survey  of 
community  prevention  programs  in  the 
U.S.  indicates  that  comprehensive 
community-based  prevention  programs 
show  a  promising  trend  in  the  reduction 
of  alcohol  abuse  and  other  drug  use  in 
communities  (see  The  Future  By  Design: 
A  Community  Prevention  System 
Framework.  OSAP.  1990.  which  may  be 
obtained  from  the  National 
Clearinghouse  on  Alcohol  and  Drug 
Information,  phone  number  1-800-729- 
6686). 

The  Office  for  Substance  Abuse 
Prevention  considers  it  essential  that 
multiple  and  key  organizations  and 
groups  of  the  commimity  be  involved  in 
the  development  and  implementation  of 
comprehensive  programs  to  prevent 
drug  use  and  alcohol  abuse  within  the 
community.  Therefore,  this  grant 
program  has  been  initiated  to  help 
communities  develop  partnerships  for 
the  purpose  of  creating  and 
implementing  comprehensive  prevention 
programs.  This  program  is  designed  to 
improve,  change  and  introduce 
innovations  in  the  prevention 
approaches  of  the  community  by 
utilizing  the  existing  resources  and 
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potential  of  the  community  in  an  optimal 
manner. 

At  present,  the  Office  for  Substance 
Abuse  Prevention  is  supporting  the 
Community  Partnership  Demonstration 
Program.  This  program  has  provided 
funds  to  more  than  200  communities  for 
the  purpose  of  developing  effective 
partnership  models  in  preventing 
alcohol  and  other  drug  abuse  at  the 
community  level. 

This  RFA,  entitled  "The  Community 
Partnership  Study  Program,"  reflects  a 
shift  in  approach  from  the  previous 
OSAP  Community  Partnership 
Demonstration  Program.  It  is  aimed  at 
communities  that  have  HIGH  prevalence 
of  alcohol  abuse  and  other  drug  use,  as 
evidenced  by  prevalence  rates  higher 
than  the  national  averages.  Furthermore, 
it  requires  more  rigor  in  the 
conceptualization,  design, 
implementation  and  evaluation  of  the 
partnerships  and  the  prevention 
activities  in  order  to  be  able  to 
demonstrate  the  effectiveness  of 
different  partnership  and  prevention 
program  models. 

Applicants  should  be  aware  that  the 
same  application  may  not  be  submitted 
to  more  than  one  PHS  component.  For 
example,  the  same  application  may  not 
be  submitted  to  the  National  Institute  on 
Alcohol  Abxise  and  Alcoholism 
(NIAAA),  the  National  Institute  on  Drug 
Abuse  (NIDA).  the  Office  for  Treatment 
Improvement  (OTI),  or  OSAP  for  the 
same  programmatic  activities. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  Request  for 
Applications  will  help  fulfill  the 
objectives  of  the  priority  areas  of 
Alcohol  and  Other  Drugs,  and  Education 
and  Community  Based  Programs 
[potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report:  Stock  No. 
017-001-0047^1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
202-783-3238)]. 

Goal  of  Program 

The  goal  of  the  Community 
Partnership  Study  Program  is  to  achieve 
and  document  measurable  reductions  in 
alcohol  and  other  drug  abuse  incidence, 
prevalence,  and  related  consequences 
such  as  alcohol  and  other  drug  related 
health  problems,  mental  disorders  and 
comorbidity,  crimes,  deaths  and  injuries 
among  all  age  and  ethnic  groups  within 
a  community 


This  grant  program  is  directed  toward 
communities  with  high  prevalence  and 
incidence  of  alcohol  and  other  drug 
abuse,  with  gaps  in  existing  prevention 
activities,  or  with  no  substantial, 
comprehensive  prevention  programs. 
The  grant  program  is  intended  to  combat 
drug  abuse  through  the  systematic 
formation  of  partnerships  of  multiple 
organizations  in  communities,  for  the 
purpose  of  designing  and  implementing 
theoretically  and  pragmatically  sound 
comprehensive  prevenfion  programs. 
These  partnerships  will  promote 
systems  change  in  communities  and 
facilitate  the  development, 
implementation,  maintenance  and 
evaluation  of  long-range, 
comprehensive,  multi-disciplinary  and 
community-wide  alcohol  and  other  drug 
abuse  prevention  projects. 

Letter  of  Intent 

It  is  suggested  that  organizations 
planning  to  submit  an  application  in 
response  to  this  grant  announcement 
submit  a  Letter  of  Intent  thirty  (30)  days 
prior  to  the  application  receipt  date. 
Such  notification  is  used  by  OSAP  for 
purposes  of  review  and  program 
planning.  The  Letter  of  Intent  should  be 
no  longer  than  one  type  written  page 
and  should  succinctly  indicate: 

•  Request  for  Applications  number 
(RFA  SP92-01): 

•  Name  of  potential  applicant 
organization  and  names  of  the 
partnership's  member  organizations: 

•  Name  and  telephone  number  of 
Project  Director;  and 

•  Name  and  population  size  of  target 
and  comparison  communities. 

The  letter  should  be  directed  to: 
Director.  Office  of  Program  Coordination 
and  Review.  Office  for  Substance  Abuse 
Prevention.  ATTN:  Community 
Partemship  Study  Program.  5600  Fishers 
Lane — Rockwall  11,  suite  630.  Rockville, 
Maryland  20857,  telephone:  (301)  443- 
4783. 

The  Letter  of  Intent  is  voluntary  and 
does  not  obligate  or  commit  the 
applicant  to  submit  an  application  for 
this  program. 

Eligibility  Requirements 

To  be  eligible  for  consideration  the 
project  application  must  adhere  to  the 
requirements  detailed  below. 

In  the  interest  of  promoting 
collaboration,  cooperation  and 
coordination  among  member 
organizations  of  a  partnership  serving  a 
target  community,  multiple  applications 
from  the  same  community  are  strongly 
discouraged.  Current  recipients  of 
OSAP's  Community  Partnership 
Demonstration  Grant  are  ineligible  to 
apply  for  this  program.  In  addition. 


OSAP  strongly  discourages  communities 
from  applying  for  this  program  if  they 
are  already  receiving  Federal  or  non- 
Federal  support  for  another  partnership 
prevention  program.  Such  an  application 
will  be  viewed  as  duplicative  of  the 
work  already  being  performed  in  the 
community,  will  not  be  accepted,  not 
will  it  be  funded.  Please  note  that 
recipients  of  support  under  the  OSAP 
Community  Partnership  Demonstration 
Grant  program  are  ineligible  to  apply  for 
additional  grant  support  under  this  RFA. 

Only  public  or  private,  non-profit 
organizations  are  eligible  applicants  for 
this  demonstration  program,  because 
these  are  the  organizations  that  have 
historically  been  active  in  developing 
and  implementing  prevention  programs 
in  communities,  and  their  primary 
interests  are  in  serving  the  public.  While 
"for  profit"  organizations  may  be  grant 
applicants,  they  are  encouraged  to  be 
members  of  the  partnership. 

A  partnership  must  consist  of  both 
public  and  private  sector  organizations 
whose  key  leaders  (or  their  designees) 
are  willing  to  commit  their  support  to 
the  partnership  by  direct  participation  in 
the  partnership  formation  and  operation. 
The  partnership  must  include  at  least 
seven  local  organizations  or  agencies. 
The  chief  elected  official(s)  of  the  local 
government(s).  or  their  designee(s),  must 
comprise  one  of  the  seven  members  of 
the  partnership. 

The  member  organizations  must 
designate  an  Applicant  Organization  to 
be  the  lead  agency  of  the  partnership,  in 
order  to  receive  the  grant  award  on  their 
behalf.  This  designation  must  be 
documented  through  separate  letters  of 
designation  (see  "Partnership  Plan," 
Section  D)  from  each  member 
organization  of  the  partnership.  Each 
letter  should  designate  the  applicant 
organization  to  act  on  behalf  of  the 
member  and  indicate  the  member's 
commitment  to  participate  in  the 
partnership.  The  application  will  be 
submitted  by  the  AppUcant 
Organization  on  behalf  of  the 
partnership. 

The  project  should  identify  a  Project 
Director  (PD)  who  intends  to  work 
directly  with  the  target  community 
(preferably)  representing  one  of  the 
member  organizations),  and  who  must 
have  prior  experience  and  expertise  in 
designing,  implementing  and  evaluating 
prevention  programs  and  partnerships  at 
the  community  level.  The  person 
identified  as  the  PD  must  be  prepared  to 
implement  the  project  should  it  be 
funded  by  OSAP.  However,  the  design 
of  the  project  may  or  may  not  be 
prepared  by  the  PD. 
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The  application  must  identify  and 
describe  a  comparison  commtmity  for 
evaluation  purposes.  A  letter  written  by 
the  chief  elected  official  of  the 
comparison  community  agreeing  to 
participate  in  the  study  must  be 
included  in  Af^endix  3  of  the 
application  (see  "Comparison 
Community"  Section  HJ. 

Applicatton  Characteristics 

Applications  must  be  complete  and 
contain  all  information  needed  for 
review.  Except  where  otherwise 
required  by  these  instructions  (e.g., 
comments  from  the  State's  Single  Point 
of  Contact),  no  supplementary  or 
corrective  material  will  be  accepted 
after  the  receipt  date  unless  specificaUy 
requested  by  or  agreed  to  in  prior 
discussion  with  the  Review 
Administrator  of  the  Initial  Review 
Group.  Because  there  is  no  guarantee 
that  such  late  material  will  be 
considered,  it  is  important  that  the 
application  be  complete  at  the  time  of 
submission. 

For  purposes  of  this  FRA.  alphabetical 
appendices  refer  to  the  documents 
appended  to  the  RFA.  Numerical 
appendices  refer  to  the  appendices  that 
provide  reference  materials  and  are 
submitted  with  an  application  for  the 
Community  Partnership  Study  Program. 

Letters  of  designation  (see  Eligibility 
Requirements)  from  each  of  the 
partnership  member  organizations  must 
be  included  with  the  application  in 
Appendix  1.  entitled  "Letters  of 
Designation,"  at  the  time  of  submission. 
These  letters  will  not  be  accepted  if  sent 
under  a  separate  cover.  Other  tetters  of 
support  should  be  Hmited  in  number  to 
those  that  the  applicant  deems  essential 
to  the  successful  completion  of  the 
project  and  should  be  included  in 
appendix  2.  entitled  "Other  Letters  of 
Support." 

The  sections  (A-K)  to  be  included  in 
the  narrative  of  the  application  are 
described  below.  The  narrative  should 
be  written  in  a  manner  that  is  clear  and 
self-explanatory  to  outside  reviewers 
unfamiliar  with  prior  related  activities  of 
the  applicant.  It  should  be  well 
organized  and  succinct,  and  it  should 
contain  all  information  necessary  for 
reviewers  to  understand  the  proposed 
project  fully. 

Sections  A  through  J  may  not  exceed 
40  single-spaced  pages  (this  is  exclusive 
of  the  Table  of  Contents  which  should 
precede  section  A).  Charts  and  diagranvs 
will  be  included  within  the  page  limits. 
Applications  exceeding  these  limits  will 
not  be  accepted  for  review.  No  pages 
limits  apply  to  section  K,  'Tarticipant 
Protection:  CcMifidentiality  and  Other 
Ethical  Concerns." 


Appropriately  identified  appendices 
may  be  attached  to  clarify  tetinical 
materials.  Attached  materials  may  not 
be  used  merely  to  extend  the  narrative, 
and  will  not  be  reviewed  if  so 
determined. 

The  applicaticm  should  include  a 
Table  of  Contents  identifying  Sections 
A-K  and  their  page  numbers  as  follows: 

A.  Abstract 

B.  Target  Community 

C.  Project  Goals  and  Objectives 

D.  Partnership  Plan 

E.  Prevention  Program  Plan 

F.  Implementation  Plan 

G.  Cultural  Sensitivity  and  Diversity 
H.  Evaluation  Plan 

Comparison  Community 

Process  Evaluation 

Outcome  Evaluation 
I.  Resources /Budget 
J.  Project  Staffing  and  Organization 
K.  Participant  Protection:  Coafideatiality 

and  Other  Ethical  Concerns 
Appendix  1:  Letters  of  Designation 
Appendix  2:  Other  Letters  of  Support 
Appendix  3;  Letter  of  Agreement  From 

the  Comparison  Conununity 
Appendix  4:  Partnership  Documentation 
Appendix  5:  Other  Project  Support 
Appendix  6:  Organizational  Structure 
Appendix  7:  Resumes /Job  Descriptions 

The  following  Sections  A  through  K 
replace  the  general  instructions  for 
completing  the  narrative  of  the 
Application  Form  PHS  5161-1  (Rev.  3/ 
89). 

A.  Abstract 

The  abstract  should  not  exceed  thirty 
(30)  type  written  lines  on  a  single  page. 
It  should  clearly  present  the  grant 
application  in  summary  form,  so  that 
reviewers  can  see  how  the  multiple 
parts  of  the  application  fit  together  to 
form  a  coherent  whole.  At  a  minimum 
the  abstract  should:  (1)  Identify  the 
target  and  comparison  communities  and 
their  dimensions  and  specification;  (2) 
document  the  extent  of  the  target  and 
comparison  communities'  alcohol  and 
drug  problems  and  the  need  for 
prevention  services  in  the  target 
community:  (3)  indicate  whether  this  is 
an  ongoing  partnership  or  one  that  has 
been  formed  for  the  purposes  of  this 
application;  (4)  identify  the  lead 
organization  (applicant)  for  the 
partnership;  (5)  indicate  the  firopoeed 
model  for  developing  a  community 
partnership  strategy  for  preventing 
alcohol  and  other  drug  abuse  to  be 
implemented  and  studied  within  the 
community;  and  (6)  identify  the  bcHne 
evaluation  model  to  be  used  in  the 
study. 


B.  Target  Community 

For  the  purposes  of  the  Community 
Partnership  Study  Program,  a 
community  is  defined  as  the  group  of 
residents  of  a  geographic  area  who  may 
be  loosely  or  closely  associated,  and 
who  are  served  by  the  same  group  of 
service  organizations.  The  boundaries  of 
a  community  do  not  have  to  be 
congruous  with  those  of  an  incorporated 
governmental  entity  such  as  a  town,  city 
er  county.  A  community  may  be  a 
subset  of  a  larger  incorporated 
governmental  entity,  or  a  combination  of 
a  few  incorporated  governmental 
entities,  as  long  as  it  is  served  by  the 
same  service  organizations.  Target 
communities  to  be  served  and  evaluated 
will  be  defined  geographically.  The 
partnership  strategy  wilT  mchide  all 
racial,  ethnic  and  cultural  groups  that 
impact  on  the  defined  community. 

This  section  of  the  application  must 
describe  the  target  community  in  terms 
of  its  population  size,  location, 
demographic  and  socioeconomic 
characteristics,  ethnic  composition  and 
municipal  entity  or  entities,  and  should 
include  an  assessment  and  description 
of  services  and  significant  gaps  in  the 
services  that  are  directly  or  indirectly 
related  to  the  prevention  aitd 
intervention  of  the  alcohol  and  other 
drug  problems  of  the  conrniunity.  It 
should  also  include  a  brief  description  of 
the  communities  surrounding  the  targe! 
community,  their  proximity  (in  miles), 
and  their  social  and  other  kinds  of 
significant  interchanges  (directly  or 
indirectly  related  to  the  alcohol  and 
other  drug  problems)  with  the  targpt 
community. 

The  apphcation  must  clearly 
document  the  prevalence,  incidence  and 
associated  problems  of  alcohol  and 
other  drug  abuse  in  the  target 
community.  In  this  section,  the  applicant 
should  include  as  much  information  as 
possible  about:  (1)  The  rates  of  alcohol 
and  other  drug  abuse;  (2)  community- 
wide  indicators  of  alcohol  and  other 
drug  abuse  rates  measurable  in  terms  of 
drug  and  alcohol  related  crime,  safety 
and  health  problems;  and  (3)  risk  factors 
within  the  community  (e.g.,  economic 
and  social  deprivation,  low 
neighborhood  attachment,  community 
disorganization,  community  norms  and 
laws  that  facilitate  use  and  availability 
of  alcohol  and  other  drugs).  These  three 
categories  of  information  may  pertain  to 
the  total  population  of  the  target 
community  and  specific  groups  within 
the  target  commtmity.  This  hiformation 
may  be  b€Med  on  recent  (within  last  5 
years),  valid  and  reliable  archival  data 
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(if  available)  or  valid  and  reliable 
community  surveys. 

For  the  purposes  of  this  program,  a 
community  will  be  determined  to  have 
significant  alcohol  and  other  drug  abuse 
problems  by  documenting  a  minimum  of 
ten  alcohol  and  other  drug  abuse  and 
related  problems.  At  least  five  of  the  ten 
local  alcohol  and  drug  abuse  rates  must 
be  equal  to  or  more  severe  than  the 
National  rates.  Applicants  must  select 
indicators  focusing  on  illicit  (e.g., 
cocaine)  drug  use  within  the  community, 
and  may  include  indicators  of  licit  drug 
use  (e.g..  alcohol).  A  hst  of  national 
incidence  and  prevalence  rates,  risk 
factors,  and  indicators  of  alcohol  and 
drug  related  social  welfare,  perception, 
safety  and  health  problems  is  provided 
in  appendices  A  and  B.  This  information 
has  been  taken  from  the  Department  of 
Health  and  Human  Services  Healthy 
People  2000  Report,  and  a  list  of 
community-wide  indicators  of  alcohol 
and  other  drug  abuse  that  has  been 
developed  for  the  evaluation  of  another 
program  sponsored  by  OSAP. 

C.  Project  Goals  and  Objectives 

The  application  must  specify  goals 
that  are  congruent  with  the  problems 
and  identified  risk  factors  of  the 
community,  as  well  as  the  goals  of  this 
grant  program.  Objectives  should  be 
stated  in  measurable  terms.  For 
example,  an  applicant  may  identify  an 
age-adjusted  rate  of  alcohol  related 
deaths  due  to  automobile  accidents  at  20 
deaths  per  10,000  for  the  target 
community.  Since  20  deaths  per  10.000 
exceeds  the  National  Indicator,  the 
project  may  set  the  specific  objective  of 
reducing  the  rate  of  deaths  to  8.5  per 
10,000  (which  is  the  Nationally  targeted 
rate  for  year  2000). 

If  a  community-specific  problem  is  not 
mentioned  in  the  Healthy  People  2000 
Report,  and  the  participating  community 
is  eager  to  reduce  that  problem,  then  the 
proposal  should  indicate  the  degree  of 
final  targeted  reduction  in  the  problem, 
or  the  increments  of  the  reduction  that 
are  intended. 

D.  Partnership  Plan 

OSAP  requires  communities 
participating  in  the  "Community 
Partnership  Study  Program"  to  include 
seven  or  more  community  organizations 
in  their  partnerships.  To  ensure  a  viable 
core  of  agencies  and  organizations, 
OSAP  strongly  recommends  the 
involvement  of:  health,  human  services, 
education,  public  housing,  law 
enforcement,  communication,  business, 
recreation,  media,  labor,  civic  and 
religious  institutions.  Due  to  the 
importance  of  health,  human  services, 
education,  law  enforcement,  and  public 


housing  in  prevention,  applications  not 
including  these  organizations  must 
describe  in  this  section  how  they  will  be 
integrated  into  the  partnership  in  year 
two. 

Other  groups  interested  in  alcohol  and 
other  drug  abuse  may  be  included,  such 
as  grassroots,  volunteer,  cultural,  family, 
parent,  and  youth  organizations.  This  is 
not  an  exhaustive  list,  and  other 
organizations  may  also  be  included. 
When  possible  effort  should  be 
expended  to  include  and  involve 
organizations  that  have  a  history  of 
dealing  with  the  prevention  of  alcohol 
and  other  drugs  in  the  community  (e.g., 
Headstart.  programs  to  increase  youth 
employability,  and  other  OSAP 
grantees). 

The  partnership  plan  must  include: 

•  The  names,  addresses  and  brief 
descriptions  of  member  organizations, 
and  the  name(s)  and  address(es)  of  the 
organization's  authorized 
representative(s); 

•  Letter  of  designation  from  each 
partnership  member  organization 
[signed  by  the  official(s)  authorized  to 
bind  the  organization(s]]  indicating:  (1) 
A  serious  commitment  to  the 
partnership,  (2)  Willingness  to  actively 
participate  in  its  development  and 
operation,  (3)  Reasons  for  participation 
in  the  partnership,  and  (4)  Authorization 
for  the  applicant  organization  to  act  on 
the  behalf  of  the  partnership  (these 
letters  should  be  included  in  Appendix  1 
entitled  "Letters  of  Designation"  (they 
will  not  be  counted  toward  the  page 
limit)]; 

•  Evidence  that  the  partnership  has 
already  been  formed,  including  the 
documentation  of  two  or  more 
organizational  meetings  (i.e.,  meeting 
dates,  attending  partners  and 
organization/group  names)  [this 
information  should  be  included  under 
appendix  4  of  the  application,  entitled 
"Partnership  Documentation"]. 

If  an  existing  partnership  is  interested 
in  applying,  it  must  provide  the  above 
information,  and  be  able  to  demonstrate 
that  it  is  functional  by  documenting: 

•  Previously  established  goals  and 
objectives; 

•  Success  in  attaining  the  previously 
held  goals  and  objectives;  and 

•  Any  steps  that  must  be  taken  to 
incorporate  the  goals,  objectives  and 
activities  of  the  previous  project  into  the 
present  project. 

The  partnership  plan  should 
demonstrate  familiarity  with  effective 
partnership  formation  and  operation 
methods.  This  can  be  demonstrated  by 
indicating: 

•  How  the  partnership  is 
representative  of  the  community  at  large 
in  terms  of  cultural  diversity  (see 


"Cultural  Sensitivity  and  Diversity," 
Section  G); 

•  How  leaders  within  the  community 
have  been  or  will  be  included; 

•  What  each  member  organization's 
possible  contributions  will  be  to  the 
implementation  and  maintenance  of  a 
comprehensive  prevention  project; 

•  Specific  ways  to  ensure  effective 
communication  among  the  partner 
organizations  and  groups; 

•  How  all  members  will  be  included 
in  the  planning  and  implementation  of 
the  prevention  project; 

•  Methods  for  conflict  resolution 
among  the  partnership's  organizations 
and  groups; 

•  How  cooperation,  collaboration  and 
credibility  will  be  developed  and 
maintained  within  the  partnership; 

•  Ways  of  providing  training  and 
technical  assistance  for  members  of  the 
partnership. 

E.  Prevention  Program  Plan 

This  section  of  the  application  must 
provide  a  detailed  prevention  plan  for 
all  five  years  of  the  program.  Future 
modifications  of  the  five  year  plan  may 
be  approved  by  OSAP  to  respond  to  the 
dynamic  nature  of  the  community,  and 
to  give  the  partnership  the  flexibility  to 
address  the  community's  changing 
needs. 

The  prevention  program  must  have  as 
a  goal  the  reduction  of  the  incidence  and 
prevalence  of  identified  alcohol  and 
other  drug  problems  in  the  target 
community.  The  prevention  program 
objectives  and  planned  activities  should 
be  based  on  a  conceptual  framework 
that  is  theory  based  and  congruent  with 
the  latest  research  findings.  The  goals, 
objectives  and  activities  must  be 
defined  and  articulated  clearly.  All 
objectives  and  activities  must  be 
appropriate  for  the  makeup  and  cultural 
diversity  of  the  target  groups  within  the 
community. 

The  majority  of  Federally  provided 
funds  under  this  grant  program  are 
intended  to  identify  gaps  in  the 
prevention  services  in  the  community, 
improve  and  augment  existing 
prevention  programs,  and  avoid 
duplication  of  existing  effective  program 
components.  Special  emphasis  should 
be  given  to  promoting  the  efficiency  of 
the  services  delivery  systems,  efficiency 
and  staffing,  adequacy  of  staff  training 
and  specialization,  dissemination  of 
information  pertaining  to  available 
prevention  resources,  and  changes  in 
public  policy  pertaining  to  alcohol  and 
other  drug  availability,  use,  sale  and 
enforcement  of  laws.  Additionally,  the 
prevention  plan  must  describe: 
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•  How  the  program  will  involve  and 
serve  the  entire  community  and  cultura) 
gronps  within  it; 

•  How  the  partnership  will  develop 
and  maintain  within  the  community  a 
sense  of  trust  and  credibility; 

•  How  the  public  will  be  kept 
informed  of  the  project  goals.  ob|ectives. 
activities,  successes  and  failures; 

•  How  identified  risk  factors  will  be 
reduced; 

•  How  protective  factors  will  be 
increased; 

•  How  the  partnership  can  ensure 
ongoing  responsiveness  to  community 
needs  and  interests. 

The  majority  of  the  Federally 
provided  funds  are  not  to  be  targeted  at 
direct  prevention  services.  The  following 
are  examples  of  activities  to  improve  the 
prevention  system  that  are  not 
considered  direct  prevention  services; 

•  Recruitment  and  training  of  parents, 
other  adults  and  youth  or  peers  for 
grassroots  leadership  roles  in  substance 
abuse  prevention; 

•  Community  development  and 
empowerment  of  local  citizens  through 
intensive  consultation,  addiction, 
education,  and  strategic  planning: 

•  Partnership  staff  support  for 
community  activities  or  citizen- 
sponsored  advocacy  and  action 
planning  for  substance  abuse  prevention 
(including  team-building  and  training 
workshops  and  maintenance  and 
support  between  agencies  and  the 
community); 

•  Organizational  development  to 
improve  systems  aimed  at  substance 
abuse  prevention  (i.e.,  a  means  for 
achieving  systems  change  within  a 
community); 

•  Mechanisms  to  plan,  assess  and 
coordinate  planned  and/or  existing 
activities  that  are  related  to  alcohol  and 
other  drug  abuse  prevention  within  the 
community; 

•  Training  or  trainers  necessary  for 
achieving  greater  capacity  and 
efficiency  in  the  community. 

When  the  applicant  deems  prevention 
services  necessary,  and  local  resources 
to  support  such  direct  services  scarce, 
the  project  will  be  permitted  Umited 
funds  for  direct  prevention  services. 
Specifically,  funds  for  direct  services 
will  be  hmited  to  10%  in  year  one,  30%  in 
each  of  years  two  and  three,  and  10%  in 
each  of  years  four  and  five.  This  grant 
program  encourages  the  development  of 
needed  resources  for  prevention 
services  from  other  sources  available 
within  the  community. 

F.  Implementation  Plan 

This  section  of  the  application  should 
discuss  how  the  community-wide 
prevention  effiort  was  or  will  be  initiated 


and  implemented.  It  must  describe  an 
overall  plan  for  the  implementation  of 
the  program,  including  timeliness  and  a 
sequence  of  the  planned  activities.  The 
plan  must  also  propose  options  for 
interfacing  with  the  appropriate  State's 
overall  prevention  plan  and  describe 
how  the  Partnership  will  coordinate 
with  groups  providing  treatment 
services  within  the  community. 

The  Implementation  Plan  must 
provide  a  strategy  for  disseminating 
knowledge  and  products  resulting  from 
the  project  to  community  organizations 
and  agencies,  as  well  as  obtaining 
similar  information  from  snch 
communities,  organizations  and 
agencies. 

While  cost-sharing  is  not  a 
requirement  of  the  program,  OSAP 
encourages  partnership  programs  to 
become  self-sufficient  after  the 
expiration  of  this  five  year  Federal 
funding.  Therefore  this  section  of  the 
application  must  describe  an  approach 
for  continued  support  for  the  project 
after  Federal  funding  has  ended  (e.g., 
State  or  local  revenue,  support  from  the 
business  community  and  Foundations, 
Federal  block  grant  funds,  client  fees  or 
other  fund  raising  activities). 

G.  Cultural  Sensitivity  and  Diversity 

The  applicant  must  address  issues  of 
cultural  sensitivity  and  diversity  within 
the  community,  as  well  as  ensure  that 
these  issues  will  be  an  integral 
component  within  the  partnership.  All 
applications  must  present  a  strategy  for 
responding  to  issues  of  cultural 
sensitivity  and  diversity  within  the 
community  by  addressing  the  following 
issues: 

Cultural  Croups:  The  apphcation  must 
describe  all  cultural  groups  that  impact 
on  the  target  community  regardless  of 
size.  It  must  include  information  about 
national  origin,  socioeconomic  status, 
religious  affiliation,  group-specific  risk 
factors,  drug  prevalence  and  incidence 
measures. 

Cultural  Diversity  and  Sensitivity: 
The  partnership  and  the pre\ention 
program  should  be  designed  and 
implemented  in  such  a  way  that:  (a)  All 
cultural  groups  that  impact  on  the 
community  are  represented  in  the 
partnership;  (b)  the  prevention  program 
components  are  consistent  with  the 
cultural  norms  of  the  cultural  groups  of 
the  community;  and  (c)  the  total 
prevention  program  addresses  the  needs 
of  all  segments  of  the  community. 

H.  Evaluation  Plan 

OSAP  will  not  support  projects  which 
do  not  have  well-developed  and 
comprehensive  evaluation  plans.  The 
evaluation  plan  must  be  conceptually 


and  procedurally  integrated  with  the 
overall  study  program.  It  most  bear 
directly  upon  the  verification  of  the 
connection  between  implementation  and 
outcomes.  A  timeline  for  conducting  al? 
evaluation  procedures  must  be 
specified.  TTie  evahiation  plan  must 
describe  the  selection  and  development 
of  psychometrically  sound  measures  and 
instruments  for  data  collectioru 
Additionally,  the  evaluation  plan  must 
be  designed  by  a  professional  who  is 
highly  experienced  in  comparative 
evaluation  methodology,  and  willing  to 
work  closely  with  the  project 

Reviewers  will  be  directed  to  give 
extra  weight  to  the  evaluation  criteria  as 
outlined  in  this  section. 

The  evaluation  section  of  the 
application  must  include  detailed  and 
clearly  articulated  descriptions  of:  (1)  A 
separate  community  for  comparison 
purposes;  (2)  process  evaluation;  and  (3) 
outcome  evaluation. 

Comparison  Community.  National 
trends  suggest  that  drug  use  is 
decreasing.  Without  a  comparison 
community  one  cannot  rule  out  the 
possibility  that  an  observed  change  in 
the  target  community's  drug  use  might 
have  occurred  without  the  pre\  ention 
program.  An  appropriate  comparison 
community,  where  the  planned 
prevention  or  a  similar  prevention 
program  is  not  implemented,  will  allow 
for  stronger  conclusions  about  program 
effects,  by  reducing  the  plausibility  of 
alternative  explanations  of  change,  such 
as  historical  or  time  effects. 

In  this  section  of  the  application,  the 
applicant  must  identify  and  describe 
another  community  for  comparison 
purposes.  It  is  important  that  the 
comparison  and  target  communities  be 
as  similar  as  possible  at  baseline, 
because  the  greater  the  similarity 
between  the  target  and  comparison 
communities,  the  greater  the  likelihood 
of  detecting  and  explaining  effects  of  the 
partnership  prevention  program  on  the 
target  community.  However,  the 
comparison  conununity  cannot  have  an 
OSAP  funded  community  partnership 
program  for  comprehensive  drug  abuse 
prevention. 

The  more  variables  that  are  used  to 
match  communities,  the  more  similar  the 
communities  will  be.  For  this  drug 
prevention  study  it  is  recommended  that 
t^e  target  and  comparison  communities 
be  matched  in  size,  demographic 
characteristics  (e.g.,  ethnic  composition, 
age  distribution,  socio-economic  status, 
urbanicity).  characteristics  of 
community  structure  (e.g..  number  and 
type  of  community  and  social  service 
organizations )« and  most  importantly 
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incidence  and  prevalence  of  drug  use 
and  related  problems. 

The  significance  of  the  incidence, 
prevalence  and  associated  problems  of 
alcohol  and  other  drug  abuse  in  the 
comparison  community  must  be 
established  in  the  same  way  it  is 
established  in  the  target  community  (see 
"Target  Community"  section  B).  To 
demonstrate  drug  abuse  similarity 
between  the  target  and  comparison 
communities,  at  least  three  of  the  ten 
identified  alcohol  and  drug  related 
problems  in  the  target  and  comparison 
communities  must  match. 

The  quality  of  matching  depends  on 
the  quality  of  information  on  which  the 
matching  is  based.  Use  of  recent  (within 
the  last  five  years),  reliable  and  valid 
archival  data  from  the  target  and 
comparison  communities  for  matching 
purposes  will  be  acceptable.  However, 
surveys  of  the  target  and  comparison 
communities  often  produce  more 
accurate  information. 

The  target  and  comparison 
communities  must  be  geographically 
distant  enough  to  prevent  the 
transmission  of  program  activities  from 
the  target  community  to  the  comparison 
community. 

Prior  to  the  submission  of  this 
application,  the  chief  elected  official  of 
the  comparison  community  must  be 
informed  of  the  plan  of  the  study.  S/he 
must  be  informed  about  the  procedures 
involving  the  collection  of  baseline  and 
yearly  information  (pertaining  to  the 
alcohol  and  other  drug  abuse  rates  and 
indicators)  from  the  comparison 
community.  The  comparison  community 
must  also  be  informed  that  participation 
in  this  study  does  not  preclude  it  from 
initiating  or  participating  in  other 
Federal  or  non-Federal  alcohol  and 
other  drug  abuse  prevention  programs 
during  the  period  of  this  grant. 

The  comparison  community  must 
consent  to  participate  in  this  study. 
Therefore,  written  consent  must  be 
given  by  the  chief  elected  official  of  the 
comparison  community  and  included  in 
the  application  under  Appendix  3  (see 
Appendix  C  of  this  RFA  for  sample 
letter  of  agreement). 

Process  Evaluation.  Process 
evaluation  facilities  the  replication  of 
the  project  if  the  project  proves  to  be 
effective.  It  consists  of  the  periodic 
monitoring  of  the  implementation  of  the 
program  during  the  course  of  the  study 
of  assure  adherence  to  protocol,  and  to 
document  what  actually  was  being 
done.  It  involves  the  collection  of 
quantitative  and  qualitative  data  that 
permits  a  description  of  the  formation 
and  ongoing  functions  of  the  partnership 
as  well  as  the  prevention  project  and  its 
activities  in  the  target  community. 


Process  evaluation  may  include  a 
description  of  the  pattern  of  interaction 
of  the  organizations  and  citizen  groups 
in  the  partnership;  partners  of 
coordination,  cooperation  and 
collaboration  within  the  partnership; 
level  of  communication  and  conflict,  as 
well  as  the  resolution  of  conflicts  within 
the  partnership;  staffing  patterns;  extent 
of  formal  and  informal  linkages  and 
leadership  patterns  within  the 
partnership;  and  chronology  of 
development  of  these  linkages. 

Process  evaluation  may  also  describe 
the  activities  of  the  project  in  detail;  the 
patterns  of  information  and  involving 
the  community  in  the  prevention 
activities;  and  the  patterns  for 
developing  and  sustaining  trust  and 
credibility  for  the  program. 

The  process  evaluation  must  include  a 
description  of  the  existing  major  and 
minor  prevention  programs  in  the 
comparison  community  at  the  start  of 
this  study.  It  should  also  provide  yearly 
updates  pertaining  to  the  initiation  of 
new  prevention  programs  in  the 
comparison  community. 

Outcome  Evaluation.  Outcome 
evaluation  consists  of  assessing  whether 
the  project  was  effective  in  meeting  its 
goals  and  objectives.  The  design  of  the 
outcome  evaluation  and  the  resulting 
data  should  be  based  on  measurable 
goals  and  objectives  of  the  individual 
project.  Outcome  evaluation  design 
should  be  rigorous  enough  to  result  in 
valid  conclusions  concerning  the 
effectiveness  and  replicability  of  the 
program. 

Baseline  data  pertaining  to  the  target 
and  comparison  communities  are 
essential  for  a  meaningful  outcome 
evaluation.  Measures  of  alcohol  and 
other  drug  abuse  and  related  problems 
which  are  used  to  establish  the 
significance  of  alcohol  and  other  drug 
problems,  as  well  as  data  on  all  the 
remaining  indicators  listed  in  appendix 
B  will  comprise  the  required  baseline 
data.  In  this  section  of  the  application 
such  baseline  data  for  the  target  and 
comparison  communities  must  be 
provided.  Additionally,  plans  for  yearly 
collection  of  the  same  information  from 
both  communities  must  be  described. 
Descriptions  of  all  existing  services  in 
both  communities,  as  well  as  their 
organizational  structures  must  be 
provided  at  baseline  and  at  each  yearly 
interval.  Finally  this  section  of  the 
application  should  present  the  plan  of 
comparison  between  the  target  and 
comparison  and  communities  for  the 
duration  of  the  project. 

Projects  funded  under  this  grant 
program  must  participate  in  a  national 
evaluation,  by  contributing  data  that  are 
comparable  across  sites.  A  detailed 


description  of  the  national  evaluation 
plan  and  the  nature  of  the  necessary 
data  for  the  national  evaluation  will  be 
communicated  to  the  funded  study  sites 
during  the  course  of  this  study. 

In  addition,  the  evaluation  section  of 
the  application  must  include  a  plan  for 
cost  benefit  and  cost  effectiveness 
analyses.  Cost  benefit  analysis 
compares  the  monetary  value  of  the 
measurable  benefits  of  a  program  with 
the  monetary  value  of  its  costs.  An 
example  is  the  amount  of  cost  savings  in 
treatment  due  to  the  prevention  of 
alcohol  or  other  drug  abuse.  Cost 
effectiveness  analysis,  on  the  other 
hand,  is  used  when  outcomes  are 
difficult  to  express  in  market  values, 
and  measurable  effectiveness  indicators 
must  be  used  instead.  Many  times 
indicators  are  psychological,  attitudinal, 
behavioral  and  physical  measures  of 
effectiveness.  An  example  is  the 
improvement  in  the  academic 
performance  of  students  as  a  result  of  a 
prevention  program,  where  academic 
performance  is  used  as  a  measure  of  the 
effectiveness  of  prevention. 

/.  Resources/Budget 

Describe  the  facilities,  equipment, 
services,  and  other  resources  available 
to  carry  out  the  project  and  specify  their 
source  (e.g.  agency,  organization, 
individual).  Indicate  the  terms, 
conditions,  and  timetables  regarding  the 
availability  of  these  resources.  Describe 
and  justify  the  resources  requested, 
including  personnel  and  travel. 

Funds  requested  must  be  described 
and  justified  by  budget  line  iteni.  If 
consultant  costs  are  requested,  they 
should  be  separately  identified  in  the 
"Other"  budget  category. 

The  budget  should  reflect  the 
following  guidelines: 

•  Sufficient  travel  allocation  for  two 
(2)  evaluation  staff  to  attend  periodic 
meetings  (two  per  year)  in  the 
Washington,  DC  area  as  required  for 
participation  in  the  national  level 
evaluation  process.  Three  days  and  two 
nights  should  be  allocated  for  these 
meetings. 

•  Sufficient  travel  allocation  for  the 
project  director  and  one  staff  person  to 
attend  two  (2)  meetings  in  each  budget 
year  in  the  Washington,  DC.  area  as 
required  by  OSAP.  These  meetings  will 
be  for  three  days  and  two  nights. 

•  No  more  than  designated 
percentage  (10%,  30%.  30%.  10%,  and  10% 
in  years  one  through  five,  respectively) 
of  the  grant  award  shall  be  dedicated  to 
direct  services  (see  Prevention  Program 
Plan,  Section  E). 

•  It  is  expected  that  the  prevention 
program  plan  will  be  developed  in  the 
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first  year  of  the  program.  Expenditures 
for  planning  after  year  one  will  be 
limited  to  any  necessary  revisions  of  the 
five  year  partnership  plan. 

•  A  program  evaluation  budget  up  to, 
but  not  exceeding,  30%  of  the  total  direct 
costs  of  the  OSAP  allotted  budget. 

Other  Support 

"Other  Support"  refers  to  all  current 
or  pending  support  related  to  this 
application.  Applicant  organizations  are 
reminded  of  the  necessity  to  provide  full 
and  reliable  information  regarding 
"other  support,"  i.e.,  all  Federal  and 
non-Federal  active  or  pending  support. 
Applicants  should  be  cognizant  that 
serious  consequences  could  result  if 
failure  to  provide  complete  and  accurate 
information  is  construed  as  misleading 
to  PHS  and  could,  therefore,  lead  to 
delay  in  the  processing  of  the 
application.  In  signing  the  face  page  of 
the  application,  the  authorized 
representative  of  the  applicant 
organization  certifies  that  the 
application  information  is  accurate  and 
complete. 

List  all  other  sources  of  funding,  both 
current  and  pending,  of  the  applicant 
organization  and  other  key 
organizations  that  will  collaborate  with 
the  applicant  organization  on  this 
proposed  project.  If  there  are  no  other 
funding  sources,  state  "none." 

For  all  active  and  pending  support 
listed,  also  provide  the  following 
information: 

(1)  Source  of  support  (including 
identifying  number  and  title). 

(2)  Dates  of  entire  project  period. 

(3)  Annual  direct  costs  supported/ 
requested. 

(4)  Brief  description  of  the  project. 

(5)  Whether  project  overlaps, 
duplicates,  or  is  being  supplemented  by 
the  present  application;  delineate  and 
justify  the  nature  and  extent  of  any 
programmatic  and/or  budgetary 
overlaps. 

This  information  must  be  provided  in 
a  specially  labeled  in  appendix  5, 
"Other  Project  Support." 

/.  Project  Staffing  and  Organization 

The  following  items  should  be 
included  in  the  narrative  of  this  section: 

•  A  description  of  the  organizational 
structure  of  the  proposed  project  and  an 
organizational  chart  (included  in 
Appendix  6,  entitled  "Organizational 
Structure")  showing  the  organizations 
which  make  up  the  partnership; 

•  A  description  of  organizational 
relationships  between  the  State  and 
local  level  agencies  and  groups  as  they 
relate  to  the  proposed  project  and  the 
organizational  units,  such  as  sub- 


community  units  or  task  forces 
implementing  the  project; 

•  A  staffing  pattern  that  designates 
key  staff  of  the  partnership  (i.e.,  PD, 
evaluation  staff  and  others)  and 
includes  work  experience  and/or 
training  pertinent  to  the  project  and 
resumes  (includes  in  Appendix  7); 

•  A  brief  description  of  how  staff  was 
or  will  be  recruited  and  selected,  and 
whether  any  particular  mix  of 
background,  skills,  race/ethnicity, 
culture  and/or  personal  qualities  of  staff 
is  proposed. 

job  descriptions  for  each  key 
professional  position  identified  in  the 
proposed  budget  must  be  submitted  in 
appendix  7.  Job  descriptions  should 
include  job  title,  description  of  duties 
and  responsibilities,  qualifications  for 
the  position  (e.g.,  required  skills, 
knowledge,  experience,  education  or 
training),  and  supervisory  relationships. 
Information  requested  by  the  RFA  which 
must  be  included  in  Appendices  will  not 
be  counted  toward  the  page  limit. 

K.  Participant  Protection: 
Confidentiality  and  Other  Ethical 
Concerns 

Applicants  and  awardees  are 
expected  to  make  appropriate  plans  and 
take  necessary  steps  to  deal  with 
potential  ethical  issues  concerning 
participants  in  proposed  projects.  This 
section  of  the  application  should  discuss 
ethical  concerns  such  as  confidentiality, 
privacy  and  voluntary  participation,  as 
well  as  describe  plans  to  address  these 
issues.  Section  K  will  not  be  counted 
toward  the  total  page  limit  of  the 
application. 

A  major  area  of  concern  is 
confidentiality.  Grantees  must  agree  to 
maintain  the  confidentiality  of  alcohol 
and  drug  abuse  client  data  in 
accordance  with  the  Code  of  Federal 
Regulations,  42  CFR  part  2, 
"Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records." 

In  those  projects  where  individually 
identifiable,  private  information  will  be 
collected  to  achieve  project  objectives 
and/or  carry  out  the  proposed 
evaluation,  the  application  must  clearly 
identify  and  describe  the  population(s) 
for  which  such  information  will  be 
collected,  including  their  age(s),  sex, 
ethnicity,  and  health  status.  In  addition, 
this  section  of  the  application  must 
include  a  description  of  (1)  the  sources 
and  types  of  data  that  are  to  be  obtained 
and  maintained  in  identifiable  form,  and 
(2)  the  procedures  that  will  be 
implemented  to  ensure  the  privacy  and 
confidentiality  of  these  records  (e.g., 
using  code  numbers  instead  of 
individual  participants'  names  on 
records,  limiting  access  to  records, 


maintaining  security  for  records). 
Applicants  should  consider  minimizing 
the  time  that  identifiers  are  kept, 
consistent  with  the  project's  objectives. 

Applicants  must  also  discuss  how 
they  are  planning  to  deal  with  other 
potential  concerns  about  ethical  issues. 
This  section  of  the  application  should  (1) 
identify  any  potential  physical 
(including  medical),  psychological,  legal, 
social  (e.g.,  labeling),  or  other  risks  that 
participation  in  the  project  might 
present;  (2)  discuss  what  steps  will  be 
implemented  to  eliminate  or  minimize 
these  risks;  (3)  discuss  what  procedures 
will  be  followed  in  obtaining  assent  or 
consent  from  participants  and,  if 
relevant,  parental  consent;  and  (4) 
specify  what  information  will  be 
provided  regarding  the  nature,  purpose, 
requirements,  and  potential  risk  of  their 
participation. 

Awardees  may  be  required  to  obtain 
written  informed  consent  from 
participants  and/or  their  parents  or 
legal  guardians  if  participation  in  the 
project  poses  potential  physical 
(including  medical),  psychological,  legal, 
social  (e.g.,  labeling),  of  other  risks.  This 
section  of  the  application  should 
indicate  whether  it  is  planned  to  obtain 
informed  consent  from  participants  and/ 
or  their  parents  or  legal  guardians  and 
should  describe  the  procedures  to  be 
followed  in  obtaining  such  consent, 
including  the  circumstances  under 
which  agreement  to  participate  will  be 
sought  and  the  information  that  will  be 
provided  regarding  the  voluntary  nature 
of  participation,  the  right  of  participants 
to  withdraw  from  the  project  without 
prejudice,  and  procedures  for  assuring 
confidentiality  and  minimizing  potential 
risks.  Copies  of  sample  consent  forms 
should  be  included  in  a  separately 
labeled  appendix. 

Application  Receipt  and  Review 

Schedule 


Receipt  Date 

Initial  Review  Data.. 
Advisory  Committe* 
Earliest  Start  Date... 


January  20,  1992. 
May  1992. 
S«ple(Tiber  1992. 
September  1992. 


Consequences  of  Late  Submission 

Applications  received  after  the 
January  20, 1992  receipt  date  will  be 
returned  to  the  applicant  without 
review. 

Application  Procedures 

Applicants  must  use  form  PHS  5161-1 
(Rev.  3/89).  The  title  of  this  RFA. 
Community  Partnership  Study  Program 
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(SP92-01)  should  be  typed  in  item  10  on 
the  face  page  of  the  form. 

Application  Kits  containing  the 
necessary  forms  and  instructions  may 
be  obtained  from:  National 
Clearinghouse  for  Alcohol  and  Drug 
Information.  P.O.  Box  2345,  Rockville, 
Maryland  20852.  Phone  (301)  468-2600. 
or  1-800-729-6686. 

Each  application  packet  must  include 
one  (1]  original  application  signed  by  the 
authorized  official  of  the  applicant 
organization  and  two  (2)  copies.  The 
application  materials  should  be  printed 
in  black  type  on  8V2"Xll"  white  paper, 
with  conventional  border  margins.  Type 
density  should  not  be  greater  than  15 
.  characters  per  inch.  The  copies  must  be 
unbound  with  no  staples,  paper  clips, 
fasteners,  or  heavy  or  lightweight  paper 
stock  within  the  document  itself.  The 
application  will  be  reproduced  in  order 
to  provide  sufficient  copies  for  review. 
Do  not  include  anything  that  cannot  be 
photocopied  using  automatic  processors. 
Do  not  attach  or  include  anything 
stapled,  folded,  pasted,  or  in  a  size  other 
than  8y2"Xll"  on  white  paper.  Heavy 
or  light-weight  paper  will  clog  the 
photocopy  machine  and  could  be 
destroyed  by  the  machine.  Only  one 
side  should  have  printing.  Odd 
attachments  of  any  kind  will  not  be 
copied. 

Application  materials  could 
accidentally  get  out  of  order  when  being 
reproduced,  thus  every  sheet  of  the 
application  must  have  a  page  number 
and  the  Project  Director's  last  name. 
Pages  must  be  numbered  consecutively 
from  BEGINNING  TO  END  (for 
example,  page  1  for  the  face  page — SF- 
424.  page  2  for  the  Abstract,  etc.).  The 
appendices  should  be  labeled  and 
separated  from  the  narrative  and  budget 
section,  and  the  page  numbers 
continued  in  the  sequence.  Appendix 
material  may  not  be  used  to  extend  the 
narrative  portions  of  the  applications. 
Do  not  include  excessive  material  or 
over-sized  material,  e.g.,  brochures  or 
posters.  Do  not  send  video  tapes  or 
similar  exhibits  as  part  of  the 
appendices.  Such  materials  will  not  be 
made  available  to  the  review  committee. 

The  signed  original  and  two  (2) 
permanent  legible  copies  of  the 
completed  application  with  appendices 
should  be  sent  to:  OSAP  Programs, 
Division  of  Research  Grants,  NIII,  Room 
240— Westwood  Building,  5333 
Westbard  Avenue.  Bethesda,  Maryland 
20892  (if  express  or  overnight  carrier 
issued,  the  Zip  Code  is  20816). 

Contacts  for  Additional  Information 

Further  information  and  consultation 
on  program  requirements  can  be 
obtained  from:  Director,  Division  of 


Community  Prevention  and  Training  or 
Chief,  Community  Prevention  and 
Demonstration  Branch,  Division  of 
Community  Prevention  and  Training, 
Office  for  Substance  Abuse  Prevention, 
5600  Fishers  Lane,  Rockwell  II, 
Rockville.  Maryland  20857,  Phone  (301) 
443-9438. 

Further  information  concerning  grants 
management  issues  may  be  obtained 
from:  Grants  Management  Officer, 
Grants  Management  Unit,  Office  for 
Substance  Abuse  Prevention.  5600 
Fishers  Lane.  Rockwall  II.  Rockville. 
Maryland  20857.  Phone  (301)  443-3958. 

Intergovernmental  Review 

The  intergovernmental  review 
requirements  of  Executive  Order  12373. 
as  implemented  through  DHHS 
regulations  at  45  CFR  part  100,  are 
applicable  to  this  program.  E.0. 12372 
sets  up  a  system  for  State  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  than  Federally-recognized  Indian 
tribal  governments)  should  contact  the 
State  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  them  to  the 
prospective  applications  and  to  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  A  current  listing  of 
SPOCs  is  included  in  the  application  kit. 
The  SPOC  should  send  any  State 
process  recommendations  to:  Director, 
Office  of  Program  Coordination  and 
Review,  Office  for  Substance  Abuse 
Prevention,  5600  Fishers  Lane,  Rockwall 
II— Suite  630,  Rockville,  Maryland  20857. 
Phone  (301)  443-4783. 

The  due  date  for  State  process 
recommendations  is  60  days  after  the 
deadline  date  for  receipt  of  applications. 
The  Office  for  Substance  Abuse 
Prevention/Division  of  Community 
Prevention  and  Training  does  not 
guarantee  to  accommodate  or  explain 
State  process  recommendations  that  are 
received  after  the  60-day  cut-off  date. 

Single  State  Agency  Coordination 

The  application  must  include  a  copy 
of  a  letter  sent  to  the  alcohol  and  other 
drug  abuse  "Single  State  Agency"  (SSA) 
briefly  describing  the  grant  application. 
It  is  strongly  recommended  that  grantees 
coordinate  with  SSA  personnel  to 
ensure  communication,  reduce 
duplication  and  facilitate  continuity.  If 
the  target  community  fails  within  the 
jurisdiction  of  more  than  one  State,  all 
representative  SSAs  should  be  involved. 
A  list  of  SSAs  can  be  found  in  the  grant 
application  kit. 


Review  Process 

Applications  submitted  in  response  to 
this  Request  for  AppUcations  will  be 
reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
ADAMHA  objective  review  procedures 
for  grants.  The  Division  of  Research 
Grants,  NIH,  serves  as  a  central  point 
for  the  receipt  of  applications. 
Applications  will  be  screened  for 
completeness  and  compliance  with 
instructions  for  submission.  An 
application  will  not  be  accepted  for 
review  and  will  be  returned  to  the 
applicant  if: 

•  It  is  received  after  the  Receipt  Da  tie: 

•  It  is  incomplete; 

•  It  exceeds  the  specified  page  limits: 

•  It  is  illegible; 

•  It  does  not  conform  to  mstructions 
for  format; 

•  It  does  not  have  at  least  seven 
partners  of  the  specified  variety  and/or 
each  of  them  has  not  provided  the 
appropriate  letter  of  designation  as 
specified  in  this  RFA;  or 

•  The  material  presented  is 
insufficient  to  permit  an  adequate 
review. 

Returned  applications  may  not  be 
resubmitted  for  the  single  receipt  date  of 
this  RFA. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG).  The  IRG, 
composed  primarily  of  non-Federal 
experts,  will  review  applications  for 
technical  merit.  Notification  of  the  IRG's 
recommendation  will  be  sent  to  the 
applicant  after  the  initial  review.  In 
addition,  applications  will  receive  a 
second-level  review  by  the  National 
Advisory  Committee  on  Substance 
Abuse  Prevention,  whose  review  may  be 
based  on  policy  considerations  as  well 
as  technical  merit.  Only  applications 
recommended  for  approval  by  the 
Committee  may  be  considered  for 
funding. 

Those  applications  that  are  approved 
by  OSAP's  Initial  Review  Groups,  and 
are  within  the  range  of  applications 
likely  to  be  funded,  may  receive  a  pre- 
award  site  visit  from  OSAP  program 
staff. 

Review  Criteria 

Each  grant  proposal  will  be  reviewed 
and  evaluated  on  its  own  merit.  The 
following  criteria  will  be  used  in  the 
review: 

•  Adequacy  of  documentation  of  need 
based  on  alcohol  and  other  drug  abuse 
problems  within  the  community; 

•  Comprehensiveness,  feasibility,  and 
consistency  of  proposed  prevention  plan 
with  the  measurable  goals  of  the  RFA, 
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and  the  extent  to  which  the  application 
demonstrates  an  understanding  of 
alcohol  and  other  drug  prevention  as 
well  as  partnership  development; 

•  Adequacy  of  the  partnership  plan 
and  the  commitment  of  public  and 
private  sector  organizations  in  the 
partnership,  including  that  of  the  local 
government(s)  having  jurisdiction  in  the 
target  community; 

•  Adequacy  and  soundness  of  the 
staffing  and  project  management  plans, 
including  evidence  of  the  capability, 
experience  and  qualifications  of  the 
Project  Director,  consultants,  and  other 
key  staff  to  implement  the  project 
successfully; 

•  Appropriateness  of  the 
implementation  plan  and  the  extent  to 
which  it  demonstrates  sensitivity  to 
cultural,  ethnic  and  socioeconomic 
factors  in  the  community,  including 
evidence  that  these  factors  are 
significant  targets  of  inclusion  in  the 
partnership; 

•  Evidence  of  linkages  of  the  project 
to  existing  relevant  State  and  local 
prevention  plans  and  activities  in  the 
target  community,  as  well  as  a  strategy 
for  improving  existing  prevention  plans 
and  stimulating  the  delivery  of  new 
ones; 

•  Adequacy,  appropriateness, 
feasibility  and  comprehensiveness  of 
the  evaluation  plan,  including  sufficient 
allocation  of  resources;  (Reviewers  will 
be  directed  to  give  extra  weight  to  the 
Evaluation  Criteria,  as  outlined  in 
Section  H  of  this  RFA.) 

•  Feasibility  of  project  within  the 
resources  and  timeframes  proposed; 
appropriateness  of  the  proposed  budget; 
and  inclusion  of  specific  written 
commitments  or  documented  working 
agreements  from  cooperating  agencies, 
including  agencies  that  may  be 
providing  services  and/or  the  setting  for 
these  services; 

•  Appropriateness  of  direct  service 
activities,  if  requested,  that  will  be 
performed  during  project  period,  how 
such  services  will  be  integrated  into  the 
activities  of  the  partnership,  and  how 
they  will  benefit  the  community  in 
preventing  alcohol  and  other  drug 
abuse. 


Award  Criteria 

Applications  recommended  for 
approval  by  the  National  Advisory 
Committee  on  Substance  Abuse 
Prevention  will  be  considered  for 
funding  on  the  basis  of: 

•  Overall  technical  merit  of  the 
project  as  determined  by  the  initial 
review  process; 

•  Potential  of  the  proposed  project  in 
developing  a  replicable  approach; 


•  Programmatic  balance  among  types 
of  intervention  strategies; 

•  Representation  and  balance  of 
members  within  the  partnership; 

•  Significance  of  alcohol  and  drug 
abuse  problems  as  indicated  by 
identification  of  a  minimum  of  five 
indicators  from  Healthy  People  200O, 

•  Adequate  coverage  of 
sociodemographic  and  geographical 
distribution; 

•  Availability  of  funds;  and 

•  Evidence  of  support  for  the 
proposed  project  from  the  Single  State 
Agency  (SSA)  for  Drug  and/or  Alcohol 
Abuse. 

Availability  of  Funds 

In  FY  1992  it  is  estimated  that 
approximately  $10,000,000  will  be 
available  to  support  approximately  10  to 
15  grants  awarded  under  this  RFA. 
OSAP  anticipated  that  the  average 
amount  of  an  award  will  vary,  but  will 
generally  range  from  $500,000  to 
$1,000,000  per  year  for  five  years. 

Terms  and  Conditions  of  Support 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Rev.  October  1, 1990). 

Progress  reports  will  be  required  and 
specified  to  awardees  in  accord  with 
PHS  Grants  Policy  requirements. 

Grant  funds  may  be  used  for  expenses 
clearly  related  and  necessary  to  carry 
out  the  services  and  activities,  including 
both  direct  costs  which  can  be 
specifically  identified  with  the  project 
and  allowable  indirect  costs  attributable 
to  the  lead  organization  responsible  for 
the  project.  In  order  for  service  or 
contract  organizations  to  recover  those 
allowable  costs  with  a  project,  it  may  be 
necessary  to  negotiate  and  establish  an 
indirect  cost  rate.  The  grantee  is 
responsible  for  assuring  that  service 
providers  or  contractors  have  taken 
steps  to  establish  an  indirect  cost  rate  in 
accordance  with  State  or  Federal 
regulations. 

Allowable  items  of  expenditure  for 
which  grant  support  may  be  requested 
include: 

•  Salaries,  wages,  and  fringe  benefits 
of  professional  and  other  supporting 
staff  engaged  in  the  project  activities  at 
the  partnership  management  level; 

•  Travel  directly  related  to  carrying 
out  activities  under  the  approved 
project; 

•  Supplies,  communications,  and 
rental  of  space  directly  related  to 
approved  project  activities  at  the  service 
or  contract  level; 

•  Contracts  for  performance  of 
activities  under  the  approved  project; 

•  Evaluation  costs  in  target  and 
comparison  communities,  including  all 


data  collection,  analysis  and  evaluation, 
development/consultation;  and 

•  Other  items  necessary  to  support 
project  activities  such  as  those 
described  in  the  Purpose  and  Program 
Goals  section. 

Federal  regulations  at  Title  45  CFR 
parts  74  and  92.  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  the  awards.  Special 
conditions  may  be  applicable  in 
accordance  with  PHS  Grants  Policy 
Statement. 

Period  of  Support 

Support  shall  be  requested  for  a 
period  of  5  years,  non-renewable. 
Annual  awards  will  be  made  subject  to 
continued  availability  of  funds  and 
progress  achieved. 
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Appendix  A — Healthy  People  2000  Indicators 

The  Department  of  Health  and  Human 
Service's  Healthy  People  2000  Report 
contains  a  set  of  measurable  objectives  that 
are  based  on  baseline  statistics  nation-wide. 
These  baseline  measures  related  to  the  use 
and  abuse  of  alcohol  and  other  drugs  and 
related  problems  have  been  listed  below. 
Applicants  must  select  indicators  focusing  on 
illicit  (e.g.,  cocaine)  drug  use  within  the 
community,  and  may  include  indicators  of 
licit  drug  use  (e.g..  alcohol). 

To  establish  the  significance  of  the  alcohol 
and  other  drug  abuse  problem  in  the  target 
and  comparison  communities,  at  least  5  of  the 
10  highlighted  problem  measures  in  each 
community  must  correspond  with  the 
baseline  statistics  given  in  Healthy  People 
2000.  as  defined  below. 

All  of  the  listed  indicator  baseline 
measures  are  recent.  For  purposes  of  this 
RFA.  the  listed  indicators  are  of  equal 
importance. 

(1)  The  age-adjusted  national  average  for 
deaths  caused  by  alcohol-related  motor 
vehicle  crashes  is  9.8  deaths  per  100.000 
people. 

(2)  The  age-adjusted  national  average  for 
deaths  caused  by  alcohol-related  motor 
vehicle  crashes  among  American  Indian/ 
Alaskan  Native  men  is  55.2  per  100,000. 

(3)  The  national  average  for  deaths  caused 
by  alcohol-related  motor  vehicle  crashes 
among  15-25  year  olds  is  21.5  per  100.000. 

(4)  The  age-adjusted  national  average  fur 
cirrhosis  deaths  is  9.1  per  100.000. 

(5)  The  age-adjusted  national  average  for 
cirrhosis  deaths  among  Black  men  is  22 
deaths  per  100.000. 

(6)  The  age-adjusted  national  average  for 
cirrhosis  deaths  among  Native  Indian/ 
Alaskan  Natives  is  25.9  deaths  per  100,000. 

(7)  The  baseline  for  drug-related  deaths  is 
3.8  drug-related  deaths  per  100,000  people. 

(6)  The  baseline  for  hospital  emergency 
department  visits  related  to  cocaine  use  was 
39%. 

(9)  The  baseline  for  hospital  emergency 
department  visits  related  to  the  use  of  alcohol 
in  combination  with  other  drugs  was  31%. 

(10)  The  average  age  for  the  first  use  of 
cigarettes  is  11.6  years. 

(11)  The  average  age  for  the  first  use  of 
alcohol  is  13.1  years. 

(12)  The  average  age  for  the  first  use  of 
marijuana  is  13.4  years. 

(13)  The  estimated  average  use  of  alcohol 
among  youth  ages  12-17  is  25.2%. 

(14)  The  estimated  average  use  of  alcohol 
among  youth  ages  18-20  is  57.9%. 

(15)  The  estimated  average  use  of 
marijuana  among  youth  ages  12-17  is  6.4%. 

(16)  The  estimated  average  use  of 
rnarijuana  among  youth  ages  18-20  is  15.5%. 

(17)  The  estimated  average  use  of  cocaine 
among  youth  ages  12-17  is  1.1%. 

(18)  The  estimated  average  use  of 
marijuana  among  youth  ages  16-25  is  4.5%. 

(19)  Nationally,  the  proportion  of  high 
school  seniors  engaging  in  recent  occasions 
of  heavy  drinking  of  alcoholic  beverages  (5  or 
more  drinks  in  one  occasion)  is  estimated  at 
33%. 


(20)  Nationally,  the  proportion  of  college 
students  engaging  in  recent  occasions  of 
heavy  drinking  of  alcoholic  beverages  (5  or 
more  drinks  in  one  occasion]  is  estimated  at 
41.7%. 

(21)  The  national  average  consumption  of 
ethyl  alcohol  by  people  aged  14  and  older  is 
2.54  gallons  per  person. 

(22)  The  proportion  of  high  school  seniors 
who  perceive  social  disapproval  associated 
with  the  heavy  use  of  alcohol  is  estimated  at 
56.4%. 

(23)  The  proportion  of  high  school  seniors 
who  perceive  social  disapproval  associated 
with  the  occasional  use  of  marijuana  is 
estimated  at  71.1%. 

(24)  The  proportion  of  high  school  seniors 
who  perceive  social  disapproval  associated 
with  the  experimental  use  of  cocaine  is 
estimated  at  88.9%. 

(25)  Nationally,  the  proportion  of  high 
school  seniors  who  associate  risk  of  physical 
or  psychological  harm  with  the  heavy  use  of 
alcohol  is  44%. 

(26)  Nationally,  the  proportion  of  high 
school  seniors  who  associate  risk  of  physical 
or  psychological  harm  with  the  regular  use  of 
marijuana  is  77.5%. 

(27)  Nationally,  the  proportion  of  high 
school  seniors  who  associate  risk  of  physical 
or  psychological  harm  with  the 
experimentation  with  cocaine  is  54.9%. 

(28)  Nationally,  an  average  of  4.7%  of  male 
high  school  students  use  anabolic  steroids. 

Appendix  B — Community-Wide  Impact 
Indicators 

The  following  community-wide  indicators 
of  alcohol  and  other  drug  abuse  will  be  used 
to  establish  baseline  measures  in  the  target 
and  comparison  communities.  This  list  of 
indicators  was  compiled  by  a  panel  of 
experts  for  use  in  the  Community  Partnership 
National  Evaluation. 

Source  information  and  requirements  for 
supporting  documentation  will  be  provided  to 
grantees  after  awards  have  been  made. 

1.  Number  of  single  vehicle  nighttime 
accidents. 

2.  Number  of  drug  positives  from  urine 
samples  of  arrestees  (e.g.,  based  on  Drug  Use 
Forecasting  [DUFj  System). 

3.  Number  of  arrests  for  drug  possession. 

4.  Cost  and  purity  of  street  drugs. 

5.  Number  of  drug  positives  from  urine 
sanlples  of  pregnant  women  at  the  time  of 
delivery. 

6.  Number  of  AOD-related  emergency  room 
episodes  (e.g..  based  on  Drug  Abuse  Warning 
Network  [DAWN]). 

7.  Number  of  AOD-related  deaths  (e.g., 
based  on  DAWN). 

8.  Number  of  individuals  on  waiting  lists 
for  and  admissions  to  in-patient  and  out- 
patient AOD  program  services. 

9.  Number  of  referrals  and  admissions  to 
mental  health  centers  for  AOD  problems. 

10.  Incidence  of  AOD-related  birth 
outcomes  (e.g.,  fetal  alcohol  syndrome, 
positive  drug  toxicology). 

11.  Incidence  of  drug-related  sexually- 
transmitted  diseases  (STDs).  including  HIV 
transmissions  in  AIDS  cases. 

12.  Incidence  of  AOD-related  medical 
conditions  (e.g.,  cirrhosis  of  the  liver, 
hepatitis). 


13.  Number  of  drug  positives  from  urine 
samples  of  job  applicants  and  employees. 

14.  Aggregate  per  capita  consumption  of 
alcohol,  based  on  alcohol  tax  revenue  data. 

Appendix  C — Sample  Letter  of  Agreement 
From  Comparison  Community 

Dear  (Name  of  Project  Director  of 
Applicant  Community):  I  have  been  informed 

by  an  M{ ),  of  the  [Name  of 

Applicant  Program],  that  [Name  of 
Comparison  Community)  has  t)een 
nominated  as  a  possible  comparison  site  to 
be  used  in  the  study  supported  by  the 
Community  Partnership  Study  Program 
through  the  Office  for  Substance  Abuse 
Prevention,  U.S.  Department  of  Health  and 
Human  Services. 

I  understand  the  nature  and  intent  of  this 
program  in  developing  comprehensive 
community-wide  partnerships  for  the 
prevention  of  alcohol  and  other  drug  abuse. 

As  Chief  Executive  of  [Name  of 
Comparison  Community],  I  give  ray  consent 
for  the  use  of  the  [Name  of  Comparison 
Community]  as  a  comparison  community  for 
the  five  years  of  the  program,  should  be 
[Name  of  Applicant  Program]  grant 
application  be  funded.  Such  consent  gives 
program  staff  from  the  [Name  of  Applicant 
Program]  project  access  annually  to  archival 
data  on  indicators  of  alcohol  and  other  drug 
abuse  within  this  community  (i.e.,  indicators 
listed  in  the  Community  Partnership  Study 
Application  Appendix  B).  It  also  allows  for 
the  collection  of  survey  data  on  the  indicator 
in  the  event  that  current  information  is  not 
available  through  archival  sources.  It  is 
understood  that  the  use  of  this  information 
will  conform  to  Federal  privacy  and 
confidentiality  practices  and  requirements.  It 
is  also  understood  that  the  recipient 
organization  of  the  grant  will  share  all 
program  results  with  out  Community  at  the 
end  of  the  project  (end  of  year  five),  in  order 
to  be  used  in  addressing  our  own  alcohol  and 
other  drug  abuse  problems. 
Sincerely, 


Chief  Elected  Official. 


The  reporting  requirements  contained 
in  this  announcement  are  covered  under 
the  Paperwork  Reduction  Act  of  1980, 
Pubic  Law  96-511,  OMB  approval 
Number  0937-0189, 

The  statutory  authority  for  this 
program  is  section  508{b)(10)(A)  of  the 
Public  Health  Service  Act,  as  amended 
by  section  2051  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L.  100-690). 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is  93.194. 
Joseph  Leone, 

Associate  Administrator  for  Management, 

Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration. 

(FR  Doc.  91-25054  Filed  10-16-91;  8:45  am] 
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Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  pubUc  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee 

Date.  Time,  and  Place 

November  4. 1991.  9:30  a.m..  First 
Floor  Auditorium.  Hubert  H.  Humphrey 
Bldg..  200  Independence  Ave.  SW.. 
Washington,  DC. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing,  9:30  a.m.  to  11 
a.m..  unless  public  participation  does 
not  last  that  long;  closed  presentation  of 
data,  11  a.m.  to  12  m.;  closed  committee 
deliberations,  12  m.  to  2  p.m.;  open 
committee  discussion,  2  p.m.  to  5  p.m.; 
Kaiser  Aziz,  Center  for  Devices  and 
Radiological  Health  (HFZ-^00),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville.  MD  20850,  301-427-1243. 

General  Function  of  the  Committee 

The  committee  reviews  aiid  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  24, 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  Committee  Discussion 

The  committee  will  discuss  a 
premarket  approval  application  for  an 
over-the-counter  urine  collection  device 
intended  for  use  by  individuals  who 


want  to  determine  if  there  are  levels  of 
certain  drugs  in  a  urine  sample. 

Closed  Presentation  of  Data 

The  sponsor  may  present  trade  secret 
and/or  confidential  commercial 
information  regarding  the  above  device. 
This  portion  of  the  meeting  will  be. 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Closed  Committee  Deliberations 

The  committee  will  discuss  trade 
secret  and/or  confidential  commercial 
information  regarding  the  above  device. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Medical  Imaging  Drugs  Advisory 
Committee 

Date,  Time,  and  Place 

November  7  and  8. 1991.  8:30  a.m.. 
Marriott  Hotel.  Salons  C  and  D.  620 
Perry  Pkwy..  Gaithersburg,  MD. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing.  November  7, 
1991,  8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
3:30  p.m.;  closed  committee 
deliberations.  3:30  p.m.  to  5  p.m.;  open 
committee  discussion.  November  8. 1991, 
8:30  a.m.  to  3:30  p.m.;  closed  committee 
deliberations,  3:30  p.m.  to  5  p.m.; 
Leander  B.  Madoo,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4695. 

General  Function  of  the  Committee 

The  committee  reviews  and  evaluates 
data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  diagnostic  and  therapeutic 
procedures  using  radioactive 
pharmaceuticals  and  contrast  media 
used  in  diagnostic  radiology. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  22. 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 


Open  Committee  Discussion 

On  November  7. 1991.  the  committee 
will  discuss:  (1)  A  proposal  for  limited 
range  of  contrast  media  concentrations; 
and  (2)  new  drug  application  (NDA)  20- 
131.  Prohance  (gadoferadol,  Bristol 
Myers  Squibb).  On  November  8. 1991. 
the  committee  will  discuss:  (1)  A 
Nuclear  Regulatory  Commission  update: 
and  (2)  NDA  20-123  (gadodiamide. 
Steriing  Winthrop). 

Closed  Committee  Deliberations 

The  committee  may  discuss  trade 
secret  and/or  confidential  commercial 
information  relevant  to  pending  NDA's. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Antiviral  Drugs  Advisory  Committee 

Date,  Time,  and  Place 

November  12  and  13. 1991,  8:30  a.m.. 
Holiday  Inn,  Versailles  Ballrooms  III 
and  IV,  8120  Wisconsin  Ave.,  Bethesda, 
MD. 

Type  of  Meeting  and  Contact  Person 

Open  committee  discussion, 
November  12. 1991.  8:30  a.m.  to  1  p.m.: 
open  public  hearing.  1  p.m.  to  2  p.m.. 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion.  2 
p.m.  to  5:30  p.m.;  closed  commitlee 
deliberations,  November  13, 1991.  8:30 
a.m.  to  5  p.m..  Anna  J.  Baldwin.  Center 
for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville,  MD  20857, 
301-443-4695. 

General  Function  of  the  Committee 

The  committee  reviews  and  evaluates 
data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  5rug  products  for 
use  in  the  treatment  of  acquired  immune 
deficiency  syndrome  (AIDS),  AIDS- 
related  complex,  and  other  viral,  fungal, 
and  mycobacterial  infections. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  5. 1991. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 
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Open  Committee  Discussion 

The  committee  will  discuss  a  new 
drug  application  supplement  for  the  use 
of  acyclovir  (Burroughs-Wellcome)  for 
the  treatment  of  community  acquired 
varicella  (chicken  pox)  in  children. 

Closed  Committee  Deliberations 

The  committee  will  discuss  trade 
secret  and/or  confidential  commercial 
information  relevant  to  pending 
investigational  new  drug  applications. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date,  Time,  and  Place 

November  12  and  13. 1991.  8:30  a.m.. 
Versailles  Ballroom.  Holiday  Inn.  8120 
Wisconsin  Ave..  Bethesda.  MD. 

Type  of  Meeting  and  Contact  Person 

Opening  remarks,  November  12. 1991, 
8:30  a.m.  to  9  a.m.;  open  public  hearing,  9 
a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
4:30  p.m.;  open  public  hearing, 
November  13. 1991.  8:30  a.m.  to  9:30  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion. 
9:30  a.m.  to  3  p.m.;  closed  committee 
deliberations,  3  p.m.  to  4:30  p.m.;  Elaine 
Osier,  Center  for  Biologies  Evaluation 
and  Research  (HFD-9),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-M3-4695. 

General  Function  of  the  Committee 

The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  vaccines  intended  for 
use  in  the  diagnosis,  prevention,  or 
treatment  of  human  diseases. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  29. 1991. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  Committee  Discussion 

On  November  12. 1991.  the  committee 
will  review  a  pending  license 
application  for  acelludar  pertussis 
vaccine  and  will  discuss  clinical 
endpoints  of  therapeutic  vaccines  for 


individuals  infected  with  human 
immunodeficiency  virus.  On  November 
13, 1991,  the  committee  will  discuss 
studies  on  the  Japanese  encephalitis 
vaccine  and  the  intramural  research 
programs  of  the  Laboratory  of 
Mycoplasma  and  Laboratory  of 
Immunology,  Center  for  Biologies 
Evaluation  and  Research. 

Closed  Committee  Deliberations 

The  committee  will  discuss 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  relevant  to  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(6)). 

General  and  Plastic  Surgery  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee 

Date,  Time,  and  Place 

November  13  and  14. 1991.  8  a.m., 
Grand  Ballroom,  Holiday  Inn — 
Gaithersburg.  Two  Montgomery  Village 
Ave..  Gaithersburg.  MD. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing.  November  13. 
1991.  8  a.m.  to  10  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  to  10  a.m.  to 
4  p.m.;  closed  presentation  of  data.  4 
p.m.  to  5  p.m.;  closed  committee 
deliberations,  5  p.m.  to  6  p.m.;  open 
committee  discussion,  November  14, 
1991.  8  a.m.  to  4  p.m.;  closed 
presentation  of  data,  4  p.m.  to  5  p.m.; 
closed  committee  deliberations,  5  p.m.  to 
6  p.m.;  Paul  F.  Tilton,  Center  for  Devices 
and  Radiological  Health  (HFZ-^10), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
427-1090. 

General  Function  of  the  Committee 

The  Committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  24, 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 


Open  Committee  Discussion 

The  committee  will  discuss  seven 
premarket  approval  applications  for 
siUcone  gel-filled  breast  prostheses. 

Closed  Presentation  of  Data 

The  committee  may  discuss  trade 
secret  and/or  confidential  commercial 
information  regarding  silicone  gel-filled 
breast  prostheses.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Closed  Committee  Deliberations 

The  committee  may  discuss  trade 
secret  and/or  confidential  commercial 
information  regarding  silicone  gel-filled 
breast  prostheses.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Orthopedic  and  Rehabilitation  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee 

Date,  Time,  and  Place, 

November  22, 1991,  9  a.m..  Grand 
Ballroom,  Gaithersburg  Marriott,  620 
Lakeforest  Blvd.,  Gaithersburg,  MD 
20877. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing,  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  10 
a.m.  to  11:15  a.m.;  closed  presentation  of 
data,  11:15  a.m.  to  11:30  a.m..;  open 
committee  discussion,  11:30  to  2  p.m.; 
closed  presentation  of  data,  2  p.m.  to 
2:15  p.m.;  open  committee  discussion, 
2:15  p.m.  to  2:30  p.m.;  Marie  A. 
Schroeder,  Center  for  Devices  and 
Radiological  Health  (HFZ-410),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427-1036. 

General  Function  of  the  Committee 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
v«rriting.  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  15. 
1991.  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
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approximate  time  required  to  make  their 
comments. 

Open  Committee  Discussion 

The  committee  will  discuss  premarket 
approval  applications  for  a  prosthetic 
knee  ligament  device  and  an  ultrasound 
bone  growth  stimulator  device. 

Closed  Presentation  of  Data 

The  committee  may  discuss  trade 
secret  and/or  confidential  commercial 
information  regrading  materials,  design, 
and/or  manufacturing  information  for 
the  premarket  approval  applications  for 
a  prosthetic  knee  ligament  device  and 
an  ultrasound  bone  growth  stimulator 
device.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c](4)). 

Biological  Response  Modifiers  Advisory 
Committee 

Date,  Time,  and  Place 

November  25  and  26. 1991.  8:30  a.m.. 
Bethesda  Marriott  Hotel.  Grand 
Ballroom.  5151  Pooks  Hill  Rd.,  Bethesda. 
MD.         j 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing,  November  25. 
1991.  8:30  a.m.  to  9  a.m..  unless  pubUc 
participation  does  not  last  that  long: 
open  committee  discussion.  9  a.m.  to  4 
p.m.;  closed  committee  deliberations,  4 
p.m.  to  5  p.m.;  open  public  hearing. 
November  26. 1991,  8:30  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long:  open  committee  discussion.  9 
a.m.  to  4  p.m.;  Anna  J.  Baldwin.  Center 
for  Drug  Evaluation  and  Research 
(HFD-9).  Food  and  Drug  Administration. 
5600  Fishers  Lane.  Rockville,  MD  20857. 
301-443-4695. 

General  Function  of  the  Committee 

The  committee  reviews  and  evaluates 
data  relating  to  the  safety,  effectiveness, 
and  appropriate  use  of  biological 
response  modifiers  which  are  intended 
for  use  in  the  prevention  and  treatment 
of  a  broad  spectrum  of  human  diseases. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  18. 
1991.  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
oarticipants.  and  an  indication  of  the 


approximate  time  required  to  make  their 
comments. 

Open  Committee  Discussion 

On  November  25. 1991,  the  committee 
will  discuss  the  use  of  alfa-2b  interferon 
(Schering)  for  the  treatment  of  hepatitis 
B  and  review  parts  of  the  intramural 
research  program  of  the  Office  of 
Biologies  Research,  namely  the 
Laboratories  of  Cytokine  Research  and 
Cellular  Immunology  of  the  Divi§ion  of 
Cytokine  Biology.  On  November  26. 
1991.  the  committee  will  discuss  the  use 
of  Myosinct  (Centocor)  as  an  adjunct  to 
the  diagnosis  of  myocardial  infarct. 

Closed  Committee  Deliberations 

The  committee  will  discuss 
information  of  a  personal  nature,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  relevant  to  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(6)). 

Circulatory  System  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  Time,  and  Place 

November  25  and  26, 1991.  8:30  a.m.. 
rm.  503-529A,  Hubert  H.  Humphrey 
Bldg..  200  Independence  Ave.  SW., 
Washington,  DC. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing,  November  25. 
1991,  8:30  a.m.  to  9:30  p.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9:30  a.m.  to 
3  p.m.;  closed  presentation  of  data,  3 
p.m.  to  4  p.m.;  open  public  hearing. 
November  26. 1991.  8:30  a.m.  to  9:30  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion. 
9:30  a.m.  to  3  p.m.;  closed  presentation 
of  data.  3  p.m.  to  4  p.m.;  closed 
committee  deliberations.  4  p.m.  to  4:30 
p.m.;  Wolf  Sapirstein,  Center  for  Devices 
and  Radiological  Health  (HFZ^SO). 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850.  301- 
427-1205. 

General  Function  of  the  Committee 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  Public  Heanng 

Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 


committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  24. 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  Committee  Discussion 

The  committee  will  discuss  premarket 
approval  applications  for  a  ventricular 
assist  device  and  one  or  more  of  the 
following:  an  implantable  defibrillator,  a 
vascular  angioplasty  device,  or  an 
implantable  pacemaker. 

Closed  Presentation  of  Data 

The  committee  will  discuss  trade 
secret  and/or  confidential  commercial 
information  regarding  the  devices  listed 
above.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Closed  Committee  Deliberations 

The  committee  will  discuss  trade 
secret  and/or  confidential  information 
regarding  the  devices  listed  above.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reser\'ed 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA  s 
guideline  (Subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA  s 
public  administrative  proceedings. 
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including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  rm.  12A- 
16,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
approximately  15  Working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2, 10(d)),  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 


where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and 
FDA's  regulations  (21  CFR  Part  14)  on 
advisory  committees. 

Dated:  October  10, 1991 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
|FR  Doc.  91-24968  Filed  10-16-91:  8:45  am] 

BILUNG  COOC  4K0-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(117-070-4333-101 

Emergency  Area  Closure  of  Public 
Land,  North  Hills,  Headwaters 
Resource  Area,  Montana 

agency:  Butte  District  Office,  Bureau  of 
Land  Management,  Interior. 
action:  Emergency  area  closure  of 
public  lands  in  North  Hills  area. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  all  motorized 
vehicles  uses  on  public  lands  within  the 
North  Hills  area  will  be  restricted  to 
designated  open  routes  from  October  15 
to  December  1.  These  lands  total  5,700 
acres  and  are  located  about  12  miles 
northeast  of  Helena  in  sections  13, 15, 
22-29,  32,  34  and  35,  T.  12  N.,  R.  3W.,  and 
sections  19,  29  and  30,  T.  12  N..  R.  2  W.. 
P.M.M. 

This  action  compliments  the 
objectives  of  the  surrounding  block 
management  hunting  area  being 
implemented  this  fall  by  the  Montana 
Fish,  Wildlife,  and  Parks  Department 
through  the  cooperation  of  private 
landowners,  Department  of  State  Lands 
and  the  BLM.  The  purpose  of  this 
energency  closure  is  to  minimize  big- 
game  harassment,  soil  erosion, 
vegetative  loss,  visitor  safety  hazards 
and  the  spread  of  noxious  weeds. 

Authority  for  this  action  is  cited  in  43 
CFR  8341.2.  The  closure  will  remain  in 
affect  until  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merle  Good,  Headwaters  Resource  Area 
Manager,  P.O.  Box  3388,  Butte,  Montana 
59702,  commercial  telephone  406-494- 
5059  or  FTS-0850. 

Dated:  September  30, 1991. 
Michele  Good, 
Acting  District  Manager. 
(PR  Doc.  91-24971  Filed  10-16-91;  8:45  am] 

BILUNO  CODE  4310-I>H-W 


[WY-010-00-4331-12] 

Cedar  Creek  Road  and  Public  Land  in 
ttie  Surrounding  Area  in  Big  Horn 
County,  WY;  Resclndment  of 
Emergency  Closure  to  All  Public  Entry 
and  Motorized  Vehicle  Use 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  rescindment  of 
emergency  closure  to  all  public  entry 
and  motorized  vehicle  use  of  the  Cedar 
Creek  Road  and  public  land  in  the 
surrounding  area  in  Big  Horn  County, 
Wyoming.  Notice  is  also  given  that  a 
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temporary  management  plan  has  been 
prepared  to  protect  valuable 
paleontological  resources  in  the  area, 
pending  consideration  of  the  area  as  a 
proposed  Area  of  Critical  Environmental 
Concern  (ACEC). 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  the  Cedar  Creek 
Road  and  surrounding  area  closure  to  all 
public  use  and  motorized  vehicles, 
including  over-the-snow  vehicles  is 
rescinded  effective  October  15. 1991. 
Notice  is  also  given  that  a  temporary 
management  plan  is  in  effect  for  the 
proposed  ACEC.  This  action  has  been 
taken  to  protect  and  more  effectively 
manage  important  paleonotolgical 
resources. 

EFFECTIVE  DATE:  The  area  closure  is 
rescinded  effective  October  15. 1991. 
The  temporary  management  plan  is 
effective  immediately  and  will  remain  in 
effect  until  rescinded  or  modified  by  the 
authorized  officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Whitmer,  Area  Manager,  Cody 
Resource  Area,  P.O.  Box  518. 1714 
Stampede  Avenue,  Cody,  Wyoming 
82414.  Telephone:  (307)  587-2216. 

SUPPLEMENTARY  INFORMATION:  The 

emergency  closure  of  the  Cedar  Creek 
area  located  northeast  of  Greybull, 
Wyoming  affecting  all  public  lands  in  T. 
54  N.,  R.  91  W..  sections  8.  9. 16. 17.  and 
NVaNEV*  of  section  18,  Sixth  Principal 
Meridian  (comprising  approximately 
2,200  acres)  is  rescinded.  A  temporary 
management  plan  has  been  prepared  to 
protect  and  manage  paleontological 
resources  pending  consideration  of  an 
area  for  ACEC  designation.  This  action 
is  being  taken  to  assure  that  those 
qualities  that  make  the  paleontological 
resources  important  are  not  damaged  or 
otherwise  subjected  to  adverse  change 
and  to  protect  the  integrity  of  the' 
resource  values.  The  area  affected  by 
the  temporary  management  plan  is 
located  northeast  of  Greybull.  Wyoming 
and  affects  all  public  lands  in  T.  54  N., 
R.  91  W..  6th  Principal  Meridian, 
sections  4,  5.  7,  8,  9, 16. 17. 18. 19.  20.  29. 
30,  31,  32,  ant  the  W'/z  of  section  21  (all 
public  lands  west  of  Red  Canyon  Creek 
Road).  The  area  comprises 
approximately  5,620  acres. 

Authority  for  temporary  special 
management  is  provided  in  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  sections  102  and  202.  and  43  CFR 
1610.4-1  through  4.4. 

Any  person  who  willfully  and  without 
authorization  aids  and  abets,  collects, 
removes,  or  damages  paleontological 
resources  for  which  a  permit  is  required 
shall  be  subject  to  a  fme.  or 


imprisonment,  or  both  (18  U.S.C.  2, 18 
U.S.C.  641, 18  U.S.C.  1361). 

Dated:  October  10, 1991. 
Darrell  Barnes, 
Worlond  District  Manager. 
[FR  Doc.  91-24958  Filed  10-1&-91;  8:45  am) 

BILUNG  CODE  4310-23-M 

[OR-0S0-4320^2:GP2-015] 

Prlnevllle  District  Grazing  Advisory 
Board;  Meeting 

There  will  be  a  meeting  of  the  District 
Grazing  Advisory  Board  for  the 
Prineville  District,  Bureau  of  Land 
Management,  on  Tuesday,  November  26, 
1991,  at  10  a.m.  The  meeting  will  be  held 
in  the  District's  conference  room  located 
at  185  E.  Fourth  Street,  Prineville, 
Oregon  and  the  public  is  invited.  Topics 
for  discussion  will  include; 

1.  Drought  update. 

2.  Summary  of  rangeland  management 
accomplishments  for  FY  1991. 

3.  Status  of  allotment  evaluations 
including  a  discussion  of  the  ]ohn 
Day/Deschutes  River  areas. 

4.  Central  Oregon  Natural  Resource 
Coalition  (CONRC)  update. 

5.  Anticipated  rangeland  management 
program  for  FY  1992. 

6.  Anticipated  range  betterment  fund 
(8100)  expenditures  for  FY  1992. 

7.  AMPs/CRMPs  proposed  for  FY  1992. 

8.  Land  Issues  Forum  group  approach  to 
vegetation  management  issues. 

Dated:  October  7. 1991. 
Donald  L  Smith, 

Acting  District  Manager. 

[PR  Doc.  91-24973  Filed  10-16-91;  8:45  am) 

BILLING  CODE  4310-33-M 


[OR-943-4214-10;  GP2-006;  OR- 
19731(WASH)] 

Order  Providing  for  Opening  of  l^nd 
Subject  to  Section  24  of  the  Federal 
Power  Act;  Washington 

AGENCY:  Bureau  of  Land  Management, 
Inferior. 

action:  Notice. 

SUMMARY:  This  action  will  open  3.16 
acres  of  National  Forest  System  land 
that  is  withdrawn  for  Power  Project  No. 
719  to  permit  consummation  of  a 
pending  land  exchange,  subject  to  the 
provisions  of  section  24  of  the  Federal 
Power  Act. 
effective  date:  October  17, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Sullivan,  BLM.  Oregon  State 
Office.  P.O.  Box  2965,  Portland,  Oregon 
97208.  503-280-7171. 


SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  24  of  the 
Federal  Power  Act  of  June  10. 1920,  as 
amended  (16  U.S.C.  819),  and  pursuant 
to  the  determination  of  the  Federal 
Energy  Regulatory  Commission  in 
DVWA-283-Washington,  it  is  ordered 
as  follows; 

At  8;30  a.m.,  on  October  17, 1991,  the 
following  described  land  is  open  to 
disposal  by  land  exchange  as  specified 
in  Federal  Energy  Regulatory 
Commission  determination  bvWA-283- 
Washington,  subject  to  section  24  of  the 
Federal  Power  Act  of  June  10. 1920,  as 
amended,  16  U.S.C.  818: 

Willamette  Meridian 

That  portion  of  land  in  the  Bennington  Big 
Vein  and  Big  Vein  Chief  mill  sites,  lying 
within  the  power  project  of  the  Royal 
Development  Company  designated  Power 
Project  No.  719,  as  described  in  the  license 
for  said  project  issued  to  said  Company 
November  1, 1927,  under  the  provisions  of  the 
Federal  Water  Power  Act  as  more 
particularly  identified  and  described  in  the 
official  records  of  the  Bureau  of  Land 
Management.  Oregon  State  Office: 
T.  30.  N.,  R.  16  E.,  unsurveyed.  Sees.  22  and  27. 

The  area  described  contains  3.16  acres  in 
Chelan  County,  Washington. 

Dated:  October  7, 1991. 
D.  Dean  Bibles. 
State  Director,  Oregon. 
(FR  Doc.  91-24926  Filed  10-16-91;  8:45  am) 

BILUNG  COOE  4310-33-M 


ICO-050-4212-111 

Recreation  and  Public  Purposes 
Classification  for  Lease  and  Sale, 
Gilpin  County,  CO;  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action  COC- 
51319;  Recreation  and  Public  Purposes 
Classification  for  Lease  and  Sale.  Gilpin, 
County,  Colorado. 

SUMMARY:  The  following  public  lands 
have  been  found  suitable  and  are 
hereby  classified  for  lease  and  sale 
under  the  Recreation  and  Public 
Purposes  Act  (R&PP).  as  amended  (43 
U.S.C.  869  et.  seq.),  and  are  segregated 
from  the  public  land  laws  including  the 
general  mining  laws,  except  for 
applications  under  the  R&PP  Act. 

Sixth  Principal  Meridian,  Colorado 

T.3S..  R.  73W.,  Section  23:  That  portion  of  the 
NWy4NWy4  lying  north  of  Hamen 
Avenue  and  south  of  the  Russell  Pride 
Lode  (MS  1009)  and  the  Pittsburgh  Ude 
(MS  1027). 

The  site  contains  approximately  0.25  acrev. 
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The  Russell  Gulch  Volunteer  Fire 
Department  has  filed  an  application  for 
this  site  for  use  as  a  fire  station. 
dates:  On  or  before  December  2. 1991 
interested  parties  may  submit  comments 
on  this  action. 

FOR  FURTHER  INFORMATION  CONTACT. 
Priscilla  McLain  at  (303)  236-4399. 
ADDRESS:  Comments  should  be  directed 
to  the  Canon  City  District  Manager. 
BLM.  P.O.  Box  2200,  Canon  City.  CO 
81215-2200. 

SUPPLEMENTARY  INFOflMATION:  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
proposal  will  become  final. 

Donnie  R.  Sparks, 

District  Manager. 

[FR  Doc  91-24974  Filed  10-16-91:  8:45  am) 

mUJNG  CODE  ai»->w-M 


lCA-067-09-4352.121 

Camping  Restriction  Order  for  a 
Portion  of  Osborne  Scentc  Overtook 
Area 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Camping  restriction. 

SUMMARY:  The  purpose  of  this 
restriction  is  to  close  a  portion  of  the 
Osborne  Scenic  Overlook  and  the 
adjacent  entrance  road  to  overnight 
camping.  The  paved  Scenic  Overlook  is 
approximately  500  feet  long  by  75  feet 
wide  and  oriented  in  an  east-west 
direction.  The  entrance  road,  leading 
south  from  State  Highway  *78,  is 
approximately  Vs  mile  long  and 
approximately  20  feet  wide  on  average. 

This  restriction  will  close  all  of  the 
Scenic  Overlook  to  overnight  camping 
with  the  exception  of  that  portion  that 
starts  135  feet  from  the  eastern  end  and 
extends  in  a  westerly  direction  for  325 
feet.  The  portion  open  to  camping  is 
approximately  40  feet  wide  starting  from 
the  southern  edge  of  the  overlook 
pavement  extending  to  the  north-south 
center  of  the  overlook.  Camping  will  not 
be  permitted  on  any  portion  of  the 
paved  entrance  road.  The  legal 
description  for  this  camping  restriction 
is  Township  13S.  Range  17 '/2E.  Section 
25,  Southwest  Vi.  The  area  to  be  closed 
will  be  posted  with  appropriate 
regulatory  signs  and  the  pavement  will 
be  painted  with  boundary  markings  to 
delineate  day  use  overlook  with 
adjacent  day  use  only  parking. 
Therefore,  visitors  and  their  vehicles 
will  be  limited  to  a  maximum  2  hour 
visit  per  24  hour  period 


background:  The  Osborne  Scenic 

Overlook  is  historically  a  heavily  used 
camping  area  and  is  generally  congested 
with  traffic  and  camping  units  on  most 
busy  fall,  winter,  and  spring  weekends. 
Day  use  visitors  who  drive  up  to  the 
overlook  have  found  it  impossible  to 
reach  the  view  area  because  of  campers. 
With  the  development  of  interpretive 
displays  and  the  redesignation  of  this 
area  as  a  scenic  overlook  it  has  become 
necessary  to  close  a  portion  of  the 
paved  area  to  overnight  camping. 
EFFECTIVE  DATE:  This  Restriction  will  be 
elective  upon  the  date  of  pubh'cation 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  authorized  officer. 

for  FURTHER  INFORMATION  CONTACT: 
Ranger  S£.  Kerlin.  Bureau  of  Land 
Management.  El  Centre  Resource  Area. 
333  So.  Waterman  Avenue,  El  Centro. 
CA  92243,  (619)  352-5842. 
SUPPt^MENTARY  INFORMATION:  The 
authority  for  this  Use  Restriction  is 
provided  at  43  CFR  8365.1-6.  Violations 
of  this  closure  are  punishable  by  a  fine 
not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  October  1. 1991. 
lean  Riven-Couocil 

Acting,  District  Manager. 

[FR  Doc.  91-24692  Filed  10-16-91: 8:45  amj 

enxiNG  cooe  43i»-«»-« 

[CA-940-4214-10;  CACA  28»551 

Notice  Of  Proposed  Wltttdrawal; 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
proposes  to  withdraw  4,766.53  acres  of 
public  lands.  1,361.04  acres  of  public 
domain  reserved  minerals,  and  396.60 
■  acres  of  National  Forest  System  lands  to 
protect  the  lands  for  the  proposed 
Auburn  Dam  and  Reservoir  and  its 
facilities  (Aubum-Folsom  South  Unit. 
Central  Valley  Project)  near  Auburn, 
California.  This  notice  closes  the  pubUc 
lands  from  surface  entry  and  mining  and 
the  public  domain  reserved  minerals 
and  National  Forest  system  lands  from 
location  and  entry  under  the  United 
States  Mining  laws  for  2  years.  The 
lands  will  remain  open  to  mineral 
leasing. 
FOR  FURTHER  INFORMATION  CONTACT 

Viola  Andrade,  BLM  California  State 

Office.  2800  Cottage  Way.  room  E-2845, 

Sacramento,  California  95825.  916-978- 

4820. 

SUPPLEMENTARY  INFORMATION:  On 

October  9, 1991.  a  petition  was  approved 


allowing  the  Bureau  of  Reclamation  to 
file  an  application  to  (1)  withdraw  the 
following  described  public  lands  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws;  (2)  to  withdraw  the 
following  described  public  domain 
reserved  minerals  from  location  and 
entry  under  the  mining  laws;  and  (3)  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights; 

Public  Lands 

Mount  Diablo  Meridian 

T.  12  N..  R.  8  E.. 

Sec.l2.  S'/2SWV4. 
T.  12N..R.9EL, 

Sec.  1.  lots  10  and  11; 

Sec.  4.  SVzNVz  (excluding  Mineral  Survey 
5431); 

Sec.  5.  lot  48; 

Sec.  18,  lot  1. 
T.  13  N.,  R.  9  E., 

Sec.  1,  Mineral  Survey  2653; 

Sec.  2.  lots  1. 2.  and  7.  NMsSWV!i, 
SWy4SWy«.  NViSEV^SWy*.  and 

SWV4SEV4SWV4; 

Sec.  11,  lot  2.  SEy4SWy4  and  SWy4SWy4; 
Sec.  22.  NEV4SWV4  and  W^SWy4; 
Sec.  23.  Mineral  Survey  U-3  (formerly  lot 

41).  excluding  patented  land; 
Sec.  24,  lot  2  (excluding  Mineral  Surveys 

2516, 5487.  5488.  4962.  and  5209). 

SEy4NEy4,  NViNEy4,  NEy4NWVi. 

SEV^SWy4  (excluding  Mineral  Survey 

5488); 
Sec.  25.  SEy4NEV4.  WHNWy4SBy4,  and 

W  VtWViW  MjSW  y4SE  y4: 
Sec.  2a  NE'ANEVi,  SV4NWy4NE^*. 

SEV4NW'^,  NWy4SW'A.  NV4SWy4S 

W  V4.  E'/^SW  y4SW  ViSW  V%.  and 

w'^SEy4Swy4Sw%; 

Sec.3aNWV4SEy4; 
Sec.  32.  lot  5; 

Sec.  34.  lots  4. 11. 19,  and  20; 
Sec.  36.  lots  1,  2.  and  3. 
T.14N..R.9E., 
Sec.  1,  lot  5,  NEy4SWy4NWy4. 

Nwy4Swy4Nwy4,  sviswyjNW^, 

SEV4NWV4,  and  unpatented  land  in  the 
WyzSWV^  embraced  in  the  Gitaway  and 
Blue  Rock  quartz  mining  claims; 

Sec.  12.  NWViNEy4,  and  SEV^ 

Sec.  13.  NEy4: 

Sec.  25.  lots  1,  2.  and  7  (excluding  Mineral 
Survey  5816),  lot  8.  and  NEy4^y4; 

Sec.  36,  lots  2,  3,  7,  8,  9, 14,  and  22,  and 

Nwy4. 

T.  15  N..  R.  9  E.. 

Sec.36,SEy4SWy4. 
T.  13  N..  R.  10  E.. 

Sec.  2,  lots  9, 14.  and  15: 

Sec.  11.  E'/iSEy4; 

Sec.  14.  lots  1. 4,  5,  and  6,  and  SWy4SEy4; 

Sec.  19,  lot  24: 

Sec.  20,  lots  1.  2,  and  B,  N%NEy4,  and 
SE%NEy4: 

Sec.  22.  lots  1,  2,  7,  and  8; 

Sec  2a  NEy4Swy>NEy4.  NV^SEy4NEy4. 

andNy2NWy4NWy4; 
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Sec.  30.  lot  1  (excluding  Mineral  Survey 

4709).  lots  5  and  6,  SViNE'/4.  and 

NEMiSEVi. 
T.  14  N»  R.  10  £., 
Sec.  7.  lot  6; 
Sec.  18.  lots  2  to  7,  inclusive,  and  lots  10, 11, 

13.  and  15; 
Sec.  30,  lots  4.  8. 9. 10, 15. 16. 17,  and  18, 

E'/jNWy4.  and  WMiSWy4NWy4. 
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Public  Domain  Reserved  Minerals 

Mount  Diablo  Meridian 
T.  12  N..  R.  9  E., 

Sec.  4,  lots  5  to  9,  inclusive: 

Sec.  6,  lots  4  to  9,  inclusive,  and  SEViNEVi. 
T.  13  N..  R.  9  E., 

Sec.  28.  lots  3  and  4.  WM!SWV4SWV4NEy4. 

NEV4NWV4,  Ny2swy4,  swy4Swy4,  and 
w%Nwy4Nwy4SEy4: 

Sec.  28,  WV4SWy4SWy4SWy4  and 

EViSEy4Swy4Swy4; 

Sec.  32,  lots  2  and  3.  NEy4.  NEy4NWy4. 

WM!NWy4.  andNM!SEy4: 
Sec.  34,  lots  3,  5.  6,  8, 14,  and  IS. 
T.  14  N..  R.  10  E.. 
Sec.  ft  lots  8  and  9.  NV^  lot  15,  SWy4  lot  15, 

lots  17  and  18.  NV4  lot  19.  SWy4  lot  19, 

and  lot  33. 

National  Forest  System  Lands 
Mount  Diablo  Meridian 
Tahoe  National  Forest 
T.  13  N.,  R.  11  E.. 
Sec.  4,  lot  2  (excluding  Mineral  Survey 
5300): 
T.  14  N.,  R.  11  E.. 
Sec.  31.  Sy2SEy4SWy4  and  swy4swy4 

SEWi: 
Sec.  32.  SEy4SWy4SWy4  and  SV4NV4SEy4: 
Sec.  33.  Sy2NV4SWy4,  SV4NV4SEy4.  and 

NViSWy4SEy4; 
Sec.  34.  NV4SWy4,  SEy4SWy4,  and 

w'/4Nwy4SEy4. 

Tahoe  and  Eldorado  National  Forests 
T.  13  N.,  R.  11  E.. 

Sec.  4.  lot  3  (excluding  Mineral  Survey 
5300). 
T.  14  N.,  R.  11  E., 

Sec.  33.  Sy)SWy4SEy4  (excluding  Mineral 
Survey  5300)  and  SEy4SEy4. 

The  areas  described  aggregate 
approximately  6,525  acres  in  Placer  and  El 
Dorado  counties. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  land  for  the 
proposed  Auburn  Dam  and  Reservoir 
and  its  facilities.  Until  an  application  is 
filed,  no  further  action  will  be  taken  on 
this  proposal. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  on  the  public  lands  during  this 
segregative  period  are  rights-of-way. 
The  temporary  uses  which  will  be 
permitted  by  the  United  States 
Department  of  Agriculture  during  this 
segregative  period  are  permits,  hcenses, 


and  cooperative  agreements  which  are 
compatible  with  the  intended  use. 

The  temporary  segregation  of  the  land 
in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  Bureau  of  Reclamation. 

Dated:  October  10. 1991. 
Nancy  J.  Alex. 
Chief,  Lands  Section. 
[PR  Doc.  91-24959  Filed  10-16-91:  8:45  am| 

BILLING  CODE  4310-40-M 

[CA-940-4214-10;  CACA  28888.  CACA 
28889,  CACA  28890,  CACA  28891,  CACA 
28892,  CACA  28893.  CACA  28894,  CACA 
28895.  CACA  28896] 

Proposed  Withdrawals  and 
Opportunity  for  Public  Meeting; 
California 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


summary:  The  United  States 
Department  of  Agriculture,  Forest 
Service,  proposes  to  withdraw  2,132.69 
acres  of  National  Forest  System  lands  in 
Sierra.  Nevada.  Placer  and  Yuba 
counties,  to  protect  various  recreation 
areas,  roadside  zones,  and  an 
administrative  site.  This  notice  closes 
the  lands  for  up  to  two  years  from 
location  and  entry  under  the  United 
States  mining  laws.  The  lands  will 
remain  open  to  all  other  uses  which  may 
be  made  of  National  Forest  System 
lands. 

date:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
January  15. 1992. 

address:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director.  BLM.  2800  Cottage  Way. 
room  E^2845.  Sacramento.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Bowers,  BLM  California  State 
Office,  2800  Cottage  Way,  Sacramento. 
California  95825,  (916)  978-4820. 
SUPPLEMENTARY  INFORMATION:  On 
October  7. 1991  the  United  States 
Department  of  Agriculture  filed  9 
applications  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Mount  Diablo  Meridian 

Tahoe  National  Forest 

Serial  No.  CA  CA  28888 
T.  20  N..  R.  12  E.. 

Sec.  3,  WV4SEy4; 

Sec.  5.  S>4NV^SWy4.  SMiSWy4: 


Sec.8,N'/iNy»NWy4; 

Sec.  10.  NWy4: 

Sec.  26,  Sy2SEy4SWy4; 

Sec.  27,  SMiSEyi. 
Serial  No.  CACA  28889 
T.  17  N..  R.  12  E., 

Sec.  24.  NV^NWs: 
Serial  No.  CACA  28890 
T.  20  N..  R.  11  E.. 

Sec.  28.  NEy4SEy4.SV<!SEy4SWy4: 

Sec.  31.  SEWiN'/i  lot  8.  lot  11.  SWViNWV* 
SEy4,  NEV4SWy4SEy4: 

Sec.33,  Ny2NEy4NWy4. 
Serial  No.  CACA  28891 
T.  17  N.,  R.  11  E., 

Sec.  6,  SEy4SEy4SWy4,  SV^SEy4: 

Sec.  9.  lot  15. 
Serial  No.  CACA  28892 
T.  19  N.,  R.  9  E., 

Sec.  1.  NVS!SEy4.  NV4Sy4SEy4. 
Serial  No.  CACA  28893 
T.  21  N.,  R.  12  E., 

Sec.  21,  SEy4NEy4.  NEy4SEy4: 

Sec.  22,  SWy4NWy4.  NWy4SWy4: 

Sec.  29.  W^4EV4NEy4,  WMiNEy4,  EViEVi 

Nwy4. 

T.  20  N.,  R.  13  E 

Sec.  5,  lot  4; 

Sec.ftWmotl,EV4Lot4; 

Sec.  9.  NV4NWy4: 

Sec.  11.  SV4NWy4NWy4.  N^4SWy4NWy4. 
T.  21  N.,  R.  13  E.. 

Sec.  31,  SEy4SEy4SWy4.  SMiSWy4SEy4; 

Sec.32.SMiSy2SWy4. 
Serial  No.  CACA  28894 
T.  14  N..  R.  13  E.. 

Sec.  18,  lots  5. 6  and  8,  SEy4SWy4: 

Sec.  19,  Lotl.  NEy4NWy4. 
Serial  No.  CACA  28895 
T.  17  N..  R.  12  E., 

Sec.  8.  NV4NEy4.  SWy4NEy4.  NEy4NWy4. 

SEy4Swy4.  swy4SEy4. 

T.  18  N..  R.  12  E. 

Sec.  34.  WV4NEy4. 
Serial  No.  CACA  28896 
T.  18  N.,  R.  8  E. 

Sec.  28,  SWy4SWy«SEy4NEy4.  WViNEy4 
SEy4,  EMiNWy4SEy4,  N'/2NMiN 

wy4SEy4tSEy4. 

The  areas  described  aggregate  2.132.69 
acres  in  Sierra,  Nevada.  Placer  and  Yuba 
counties. 

Notice  is  hereby  given  that  an 
opportunity  for  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  office 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  schedule  date  of 
the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 
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For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  No  licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorization  of  a  temporary  nature 
requiring  the  approval  of  an  authorized 
officfr  of  the  Forest  Service  will  be 
allowed  during  the  segregation  period 
other  than  those  allowed  by  the  nature 
of  the  existing  improvements  on  these 
sites. 

Dated:  October  10, 1991. 
Nancy  ].  Alex, 
Chief.  Lands  SecUotu 
[FR  Doc.  91-24960  Filed  10-16-fll:  8:45  am) 

BtUJNO  CODE  4310-40-M 


[CA-940-4214-tO;  CACA  28943,  CACA 
28944,  CACA  28945,  CACA  28946,  CACA 
28947,  CACA  28948,  CACA  289491 

Proposed  Withdrawato  and 
Opportunity  for  PubUc  Meeting; 
Cadforrria 

agency:  Bureau  of  Land  Management. 

Interior. 


ACTION:  Notice. 


summary:  The  United  States 
Department  of  Agrictilture,  Forest 
Service,  proposes  to  withdraw  2,025.36 
acres  of  National  Forest  System  lands  in 
Nevada  and  Placer  counties,  to  protect 
various  recreation  areas,  roadside 
zones,  and  administrative  sites.  This 
notice  closes  the  lands  for  up  to  two 
years  from  location  and  entry  under  the 
United  States  mining  laws.  The  lands 
will  remain  open  to  all  other  uses  which 
may  be  made  of  National  Forest  System 
lands. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
January  15, 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director.  BLM.  2800  Cottage  Way. 
room  E^-2845,  Sacramento,  California 
95825. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Bowers,  BLM  California  State 
Office,  2800  Cottage  Way,  Sacramento. 
California  95825.  (918)  978-4820. 

SUPfn^MENTARY  INFORMATION:  In 

October,  1991.  the  United  States 
Department  of  Agriculture  filed  7 
applications  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 


Mouit  Diablo  MeridwB 

Tahoe  National  Forest 

Serial  No.  CACA  28943 
T.15N.,R.16E. 

Sec  24.  Tracts  37  and  38. 
Serial  No.  CACA  28944 
T.  18  N..  R.  12  R, 

Sec.  2,  loU  3  and  4.  SViNW^: 

Sec.  2a  SMiSV4NV4.  NViNViSti; 
T  19  N    R  12  C 

Sec.  32,  VVV4SWV4.  WMiPJEViSWy*. 
SEV4NEy4SWV4,  SE'/4SWy4. 

swy«swv4SEy4. 

Serial  No.  CACA  28945 
T.  15  N.,  R.  14  E., 

Sec.  2.  SEy4  lot  15.  S'/^  lot  10.  N^  lot  17. 
EVt  lot  18. 
Serial  No.  CA  CA  28946 
T.  17  N-,  R.  13  E. 

Sec.  la  lot  1.  NEV^NEV4.  EV^SEV*; 

Sec.  16.  SEy4; 

Sec.  27,  SViNEy4. 
Serial  No.  CACA  28947 
T.  17  N.,  R- 14  E., 

Sec.  24,  NEy4SEy4Nwy4SEy4,  sviSEy* 
Nwy4SEy4,  sy!NEy4SEy4,  EV4SEy4SEy4, 

EViWV<8SEy4SEy4; 
T.  17  N.,  R.  15  E, 

Sec.  20,  NWy4NEy4,  SEy4SEy4,  NEyiSEy4 
excepting  therefrom  a  triangular  parcel 
of  land  described  as  follows:  Beginning 
at  the  east  quarter  comer  of  Sec.  20, 
thence  westeriy  along  the  north  line  of 
the  southeast  quarter  of  Sec.  20.  crossing 
the  "C  center  line  of  the  railroad  from 
west  of  Summit  to  east  of  Lakeview.  at  or 
near  Engineer  Station  "C"  37 — 49i5.  a 
distance  of  714J  ft  to  a  point  distant  100 
ft.  southwesterly  measured  at  a  right 
angle  from  said  center  line  of  railroad: 
thence  S.  73'53'E.  parallel  to  said  center 
line  of  railroad,  a  distance  of  743.5  ft.  to  a 
point  in  the  east  line  crossing  said  center 
northerly  along  said  east  tine  of  Sec  201 
thence  line  of  railroad  at  or  near 
Engineer  Station  "C"  33 — 81.0  a  distance 
of  206.4  ft  to  the  point  of  beginning; 
containing  an  area  of  1692  acres,  more  or 
less; 

Sec2&N^. 
Serial  No.  CACA  28948 
T.16N..R.16E, 

Sec  4,  lots  5. 6. 9.  la  17  and  20; 

Sec  21.  loU  2  and  4: 

Sec  34,  lot  2. 
T.  17  N.,  R.  16  E. 

Sec  21.  loU  10  and  11; 

Sec  28.  lot  3. 
Serial  No.  CACA  289*9 
T.  17  N.,  R.  13  E., 

Sec  28.  S%NEy4.  SWy4,  NV^SEy*. 

The  areas  described  aggregate  2,02SJ6 
acres  in  Nevada  and  Placer  counties. 

Notice  is  hereby  given  that  an 
opportunity  for  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  office 


that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Re^ster  at 
least  30  days  before  the  schedule  date  of 
the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  No  licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorization  of  a  temporary  nature 
requiring  the  approval  of  an  authorized 
officer  of  the  Forest  Service  will  be 
allowed  during  the  segregation  period 
other  than  those  allowed  by  the  nature 
of  the  existing  improvements  on  these 
sites. 

Dated:  October  10, 1991. 
Nancy  |.  Alex, 
Chief,  Lands  Section. 
[FR  Doc.  91-24961  Filed  10-1&-W:  8:45  am) 

BILUNO  CODE  4310-40-«l 


[OR-943-4214-10;  GP2-007:  OR-45401 ) 

Proposed  WittKlrawal  and  Opportunity 
for  Public  Meeting;  Oregon;  Correction 

The  land  description  in  FR  Doc.  91- 
15323,  published  on  page  29497,  in  the 
issue  of  Thursday,  June  27, 1991.  is 
hereby  corrected  as  follows: 

On  page  294978.  under  T.  30  S.,  R.  15 
W..  reads  Sec.  15,  "SEV4NEV4"  and  is 
corrected  to  read  "SWy4NEy4". 

Dated:  October  2. 1991. 

Robert  E.  MoUohan, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  91-24929  RIed  10-18-91;  ft45  am) 

BNJJNa  COOC  4310-3S-« 


IOR-943-4214-10;  GP2^13;  OR-47551} 

Proposed  Witttdrawai  and  Opportunity 
for  Public  Meeting;  Oregorn  Correction 

The  land  description  in  FR  Doc.  91- 
22663.  published  on  page  47803.  in  the 
issue  of  Friday.  September  20, 1991.  is 
hereby  corrected  as  follows: 

On  page  47803.  under  the  Whiteman 
National  Forest  reads  'T.  7  N..  R  35% 
E.."  and  "T.  7  N..  R.  38  E.."  and  is 
corrected  to  read  *T.  7  S.,  R.  35^4  E." 
and  'T.  7  S.,  R.  38  E..", 
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Dated:  October  3, 1991. 

Robert  E.  MoUohan. 

Chief.  Branch  of  Lands  and  Minerals 
'     Operations. 

[FR  Doc.  91-24930  Filed  10-16-91;  8:45  am] 
BILLING  CODE  4310-33-M 

[OR-943-4214-10;  GP2-009;  OR-111581 

Termination  of  Proposed  Withdrawal 
and  Reservation  of  Lands;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  United  States  Forest 
Service  has  cancelled  its  application  to 
withdraw  1.554  acres  of  National  Forest 
System  lands  in  the  Umatilla  and 
Whitman  National  Forests  for  the  North 
Fork  John  Day  Streamside  Zone,  Elkhom 
Drive  Roadside  Zone,  North  Fork  John 
Day  (Bridge)  Campground,  and  the 
Chinese  Walls  Historical  Site.  This 
action  will  terminate  the  proposed 
withdrawal  and  will  relieve  the  lands  of 
the  temporary  segregative  effect. 
EFFECTIVE  DATE:  November  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM,  Oregon  State 
Office,  P.O.  Box  2965,  Portland.  Oregon 
97208.  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  The 

notice  of  the  United  States  Department 
of  Agriculture,  Forest  Service 
application  OR-11158  for  withdrawal 
was  published  as  FR  Doc.  79-22163  of 
the  issue  date  July  18, 1979,  and 
amended  as  FR  Doc.  80-16112  of  the 
issue  dated  May  28, 1980,  and  as  FR 
Doc.  83-4828  of  the  issue  dated  February 
25, 1983.  The  purpose  of  the  proposed 
withdrawal  was  to  protect  the  scenic 
and  recreational  values  of  the  North 
Fork  John  Day  Streamside  Zone,  Elkhorn 
Drive  Roadside  Zone.  North  Fork  John 
Day  (Bridge)  Campground,  and  the 
Chinese  Walls  Historical  Site.  The 
applicant  agency  has  determined  that 
the  proposed  withdrawal  is  no  longer 
needed  and  has  cancelled  the 
application  in  its  entirety  as  to  the 
following  described  lands: 

Willamette  Meridian 

Umatilla  National  Forest 

North  Fork  John  Day  (Bridge)  Campground 
Addition 

T.  7S.,R.35'/2E., 
sec.  34,  WHNE'A. 

North  Fork  John  Day  Streamside  Zone 

A  strip  of  land  660  feet  in  width  being  330 
feet  on  each  side  of  and  running  parallel  and 
concentric  with  the  centerline  of  the  North 
Fork  John  Day  River  through  the  following 
described  subdivisions: 
T.  7  S.  R.  35  W.  E., 


sec.  34,  NE'/4NWV4. 
Elkhorn  Drive  Roadside  Zone 

A  strip  of  land  1,000  feet  in  width  being  500 
feet  on  each  side  of  and  running  parallel  and 
concentric  with  the  centerline  of  Elkhom 
Drive  through  the  following  described 
subdivisions: 
T.  7S..  R.35ViE.. 

sec.  34,  EV4SEy4. 

Whitman  National  Forest 

Chinese  Walls  Historical  Site 

T.  8S..  R.  35'/4E.. 
sec.  34.  that  portion  of  the  W'/iWV4 
extending  from  4964100mN  to  4964700mN 
and  388200mE  to  388450mE  (Universal 
Transverse  Mercator  grid). 

Elkhorn  Drive  Roadside  Zone 

A  strip  of  land  1.000  feet  in  width  being  500 
feet  on  each  side  of  and  running  parallel  and 
concentric  with  the  centerline  of  Elkhom 
Drive  through  the  following  described 
subdivisions: 
T.  7  S..  R.  35 '/2  E., 

sec.  35,  Wy2SWV4. 
T.  7S.,  R.  36  E., 

sec.  33,  NViNEVi  and  SViNEy4NWV4. 

North  Fork  John  Day  River  Streamside  Zone 
A  strip  of  land  660  feet  in  width  being  330 

feet  on  each  side  of  and  running  parallel  and 

concentric  with  the  centerline  of  the  North 

Fork  John  Day  River  through  the  following 

desbribed  subdivisions: 

T.  7  S.,  R.  36  E. 
sec.  27,  SEy4SEy4SWy4  and  SM!SEy4SEV4: 

■  sec.  34,  NMiNV.!NEy4.  NEy4NWy4,  S'/4 
NWV4NWV4,  and  N'^SVaNVVVi: 
sec.  35,  SWy«SW'/4NEV4,  NWV4NWy4, 
NE'/4SW'/4NWV4,  SEy4NWy4.  and  WVi 

SEy4. 

T.  8  S.,  R.  36  E., 
sec.  2,  lot  2,  SWy4NEy4.  and  SEy4: 
secll,  lot2andN'/iNEy4: 
sec.  12,  lot  1,  W'/!NWy4NWy4.  and  SEy4 

Nwy4Nwy4. 

North  Fork  John  Day  Streamside— Elkhorn 
Drive  Roadside  Zones  (Combined  Area) 

A  strip  of  land  of  variable  width  located 
between  a  line  500  feet  on  the  northerly  side 
of  the  centerline  of  Elkhom  Drive  and  a  line 
330  feet  on  the  southerly  side  of  the 
centerline  of  the  North  Fork  John  Day  River 
through  the  following  described  subdivisions: 
T.  7S.,  R.35V4E., 

sec.  35.  syzNVi,  swy4NwyiNwy4,  N'/t 

NEy4SWy4,  and  NViNy2SEy4: 
sec.  36.  S'/iN^,  NEy4SWy4,  Ny2NWy4 
SWy4,  andN^SEy4. 
T.  7  S.,  R.  36  E., 
sec.  31,  lots  1,  2,  and  3,  NEy4.  Ey2NWy4, 

NV4NEy4SWy4,  and  NMiNWy4SEy4: 
sec.  32,  NV4.  NEy4SWy4,  NV<8NWy4SWy4, 

and  N'/iSEy4; 
sec.  33,  Sy2NM!  and  NWy4SWy4. 
The  areas  described  aggregate 
approximately  1,554  acres  in  Grant  County. 
Oregon. 

Pursuant  to  the  regulation  43  CFR 
2310.2-l(c).  at  8:30  a.m..  on  November 
18. 1991,  the  proposed  withdrawal  will 
be  terminated  and  the  lands  will  be 


relieved  of  the  segregative  effect  of  the 
above-referenced  application.  The  lands 
are  included  in  two  new  applications  for 
withdrawal  and  remain  closed  to 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  ch.  2). 

Dated:  October  2, 1991 
Robert  E.  Mollohan, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  91-24927  Filed  10-16-91:  8:45  am| 

BILLINQ  CODE  4310-3S-M 


[OR-943-4214-10;  GP2-008;  Ofl-1013»] 

Termination  of  Proposed  Withdrawal 
and  Reservation  of  Lands;  Oregon 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


SUMMARY:  The  United  States  Forest 
Service  has  cancelled  its  application  to 
withdraw  545  acres  of  National  Forest 
System  lands  in  the  Mt.  Hood  National 
Forest  for  the  Bagby  Research  Natural 
Area.  This  action  will  terminate  the 
proposed  withdrawal  and  will  relieve 
the  lands  of  the  temporary  segregative 
effects. 

effective  date:  October  20. 1991. 

FOR  FURTHER  INFORMATION  CONTACT! 

Linda  Sullivan,  BLM,  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-280-1717. 

SUPPLEMENTARY  INFORMATION:  The 

notice  of  the  United  States  Department 
of  Agriculture,  Forest  Service 
application  OR-10139  for  the 
withdrawal  was  published  as  FR  Doc. 
73-23681  of  the  issue  of  November  7, 
1973.  The  purpose  of  the  proposed 
withdrawal  was  to  protect  the  Bagby 
Research  Natural  Area.  The  applicant 
agency  has  determined  that  the 
proposed  withdrawal  is  no  longer 
needed  and  has  cancelled  the 
application  in  its  entirety  as  to  the 
following  described  lands: 

Willamette  Merifiian 

Mt.  Hood  National  Forest 
T.  7  S',  R.  5  E., 

Two  tracts  of  lands  located  within  the 
following  described  subdivisions  and  more 
particularly  identified  and  described  upon  the 
official  records  of  the  Oregon  State  Office. 
Bureau  of  Land  Management! 

sec.  22.  SEy4SWy4,  NEy4NEV4SEy4, 
Sy2Ny2SEy4.  and  S'/iSEV*: 

sec.  23.  sy2NEy4Swy4,  Nwy4swy4, 

Sy2SWy4.  and  SWy4SEy4: 
sec.  26,  NEy4NEy4,  WV4NEy4,  NWy4SEy4 

NEWi,  NViNwy4.  SEy4Nwy4.  Ny.iNEy4 

SWy4,  and  NWy4NWy4SEy4: 
sec.  27,  NEy4NEy4.  W'/4NWy4,  NEy4NWy4, 
and  N"/iSEy4NWy4. 
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The  areas  described  aggregate 
approximately  54S  acres  in  Clackamas 
County.  Oregon. 

Pursuant  to  the  regulation  43  CFR 
2310.2-l(c).  at  8:30  a.m.,  on  October  20, 
1991,  the  proposed  withdrawal  will  be 
terminated  and  the  land  will  be  relieved 
of  the  segregative  effect  of  the  above- 
referenced  application.  The  land  is 
included  in  a  new  application  for 
withdrawal  and  remains  closed  to 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  ch.  2). 

Dated:  October  1, 1991. 

Robert  E.  MoUohan, 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  91-24928  Filed  10-16-91:  8:45  am) 

BILUNG  COOC  4310-33-M 


Fish  and  Wildlife  Service 

[DES  91-28] 

Availability  of  the  Draft  Environmental 
Impact  Statement  and  Intent  To  Hold 
Public  Hearings  Regarding 
Subsistence  Management  for  Federal 
Public  Lands  in  Alaska 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Draft  Environmental  Impact  Statement 

and  Intent  to  Hold  Public  Hearings 

Regarding  Subsistence  Management  for 

Federal  Public  Lands  in  Alaska. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (the  Service)  has  prepared,  for 
public  review,  a  Draft  Environmental 
Impact  Statement  (EIS)  for  Subsistence 
Management  for  Federal  Public  Lands  in 
Alaska  pursuant  to  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969.  The  EIS  describes  four 
alternatives  for  the  Federal  Subsistence 
Management  Program  in  Alaska 
pursuant  to  Title  VIII  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA)  of  1980  (Pub.  L.  9&-487. 16 
U.S.C.  3111-3126)  and  the  environmental 
consequences  of  implementing  each 
alternative. 

DATES:  During  the  public  review  period, 
formal  hearings  on  the  EIS  will  be  held 
in  the  following  locations: 


Akhiok,  Nov.  19 
Anchorage.  Nov.  12. 

Fairview 

Recreation  Center, 

1121  E.  10th, 

Anchorage,  AK 

99510 
Barrow,  Oct.  30 
Cantweil,  Nov.  14 
Cordova,  Oct.  30 


Allakaket.  Nov.  4. 
Aniak.  Nov.  18. 


Emmonak.  Oct.  30 
Fort  Yukon.  Nov.  6 
Glennallen,  Oct.  30 
lliamna,  Nov.  8 
Kaktovik.  Oct.  29 
King  Cove.  Nov.  4 
Kipnuk.  Oct.  28 
Kotzebue,  Nov.  13 
McGrath.  Nov.  7 
Northway.  Oct.  28 
Port  Heiden.  Nov.  6 
Sitka.  Nov.  5 

St.  Mary's,  Nov.  20 
Tok,  Oct.  29 
Yakutat,  Oct.  31 


Bethel.  Nov.  19. 
Chignik,  Nov.  7. 
Dillingham,  Nov.  6. 


Fairbanks.  Nov.  5. 
Galena.  Nov.  14. 
Hooper  Bay,  Oct.  29. 
)uneau.  Nov.  4. 
Ketchikan.  Nov.  6. 
King  Salmon,  Nov.  5. 
Kodiak.  Nov.  14. 
L.arsen  Bay.  Nov.  21. 
Nome,  Nov.  12. 
Old  Harbor,  Nov.  12. 
Quinhagak,  Nov.  14. 
Soldotna/Kenai,  Nov. 

13. 
Togiak,  Nov.  7. 
Unalaska,  Oct.  29. 
Washington,  DC, 

Nov.  19,  Interior 

Building.  1849  C 

Street, 

Washington.  D.C. 

20240. 


Written  public  comments  will  be 
accepted  ,regarding  this  EIS  until 
December  2, 1991. 

ADDRESSES:  Single  copies  of  the  draft 
EIS  can  be  obtained  from  the  U.S.  Fish 
and  Wildlife  Service,  1011  E.  Tudor 
Road,  Anchorage  Alaska  99503.  Written 
comments  may  be  sent  to  the  Chair, 
Federal  Subsistence  Board,  c/o  U.S.  Fish 
and  Wildlife  Service,  1011  E.  Tudor 
Road,  Anchorage,  Alaska  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management,  U.S.  Fish  and 
Wildlife  Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503;  telephone 
(907)  786-3447.  For  questions  specific  to 
National  Forest  System  lands,  contact 
Norman  Howse,  Assistant  Director  for 
Subsistence,  USDA,  Forest  Service, 
Alaska  Region,  P.O.  Box  21628,  Juneau, 
Alaska  99802-1628;  telephone  (907)  586- 
8890. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  ANILCA  requires  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  (Secretaries)  to 
implement  a  joint  program  to  grant  a 
priority  for  subsistence  uses  of  fish  and 
wildlife  resources  by  rural  residents  on 
Federal  public  lands.  Until  recently,  the 
State  of  Alaska  has  managed  the 
subsistence  program  on  public  lands 
pursuant  to  Section  805  of  Title  VIII  of 
ANILCA.  In  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute,  which  is 
required  by  ANILCA,  violated  the 
Alaska  Constitution.  This  ruling  placed 
the  State  out  of  compliance  with  Title 
VIII.  Consequently,  the  Secretaries  were 
required  to  assume  responsibility  for  the 
implementation  of  Title  VIII  of  ANILCA 
on  Federal  public  lands  on  July  1. 1990. 


On  June  29, 1990  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55  FR 
27114).  This  program  is  administered  by 
a  Federal  Subsistence  Board  made  up  of 
a  Chair  appointed  by  the  Secretary  of 
the  Interior  with  concurrence  of  the 
Secretary  of  Agriculture;  the  Alaska 
Regional  Director.  U.S.  Fish  and  Wildlife 
Service;  the  Alaska  Regional  Director, 
National  Park  Service;  the  Alaska 
Regional  Forester,  USDA  Forest  Service; 
the  Alaska  State  Director,  Bureau  of 
Land  Management;  and  the  Alaska  Area 
Director,  Bureau  of  Indian  Affairs.  These 
five  agencies  within  the  Federal 
Government  are  responsible  for 
management  of  Federal  public  lands 
covered  by  Title  VIII  of  ANILCA.  All 
Board  members  have  reviewed  this 
notice  and  concur  in  its  publication. 

Public  Comments  and  Hearings 

Interested  persons  may  submit  written 
comments  regarding  the  EIS  to  the 
address  noted  at  the  beginning  of  this 
notice.  And  opportunity  for  oral 
comment  on  the  proposals  will  be 
provided  at  the  locations  and  dates 
listed  in  this  notice. 

Copies  of  the  draft  EIS  will  also  be 
available  for  review  by  the  public  at  the 
office  of  the  Regional  Director,  at  the 
above  address,  and  at  the  following 
locations: 

U.S.  Fish  and  Wildlife  Service,  Division 

of  Refuge  Management,  U.S. 

Department  of  the  Interior  Bldg.,  18th 

&  C  Streets  NW..  Washington,  DC 

20240 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  500  NE.  Multnomah 

Street,  Suite  1692.  Portland,  OR  97232 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  500  Gold  Avenue  SW.. 

Room  1306.  Albuquerque,  NM  87103 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  Federal  Building,  Fort 

Snelling,  Twin  Cities,  MN  55111 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  Richard  B.  Russell 

Federal  Bldg.,  75  Spring  Street, 

Atlanta,  GA  30303 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife,  One  Gateway  Center, 

Suite  700,  Newton  Comer,  MA  02158 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  134  Union  Blvd., 

Lakewood,  CO  80225 

Drafting  Information 

The  primary  author  of  this  notice  is 
Cecil  R.  Kuhn.  Subsistence  Office, 


Federal  Register  /  Vol.  56.  No.  201  /  Thursday,  October  17,  1991  /  Notices 


52057 


Alaska  Regional  Office,  U.S.  Fish  and 
WildUfe  Service,  Anchorage,  Alaska. 
Guy  P.  Million. 

Acting  Alaska  Regional  Director.  US.  Fish 
and  Wildlife  Service. 

Approved: 

Dated:  October  9. 1991. 
Willie  R.  Taylor, 

Acting  Director,  Office  of  Environmental 
Affairs. 
[FR  Doc.  91-24857  Filed  10-16-91;  8:45  am) 

BILLING  COOC  4310-5&-M 


National  Park  Service 

Information  Collection  Submitted  for 
Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1024- 
NPSl),  Washington.  DC  20508. 
Telephone  202-395-7340. 
Title:  National  Park  Service  Aircraft 

Overflight  Study 
Abstract:The  National  Park  Aircraft 
Overflight  Act,  (Pub.  L.  100-91)  directs 
the  National  Park-Service  to  identify 
any  problems  or  adverse  impacts 
associated  with  aircraft  overflights  in 
units  of  the  National  Park  System  and 
provide  information  regarding  the 
types  of  overflight  which  may  be 
impacting  park  visitors.  The  primary 
issue  under  consideration  is  that 
visitors'  enjoyment  of  national  parks 
may  be  diminished  by  aircraft  flying 
over  these  areas.  The  National  Park 
Service's  data  collection  period  will 
be  during  FY  1992  and  FY  1993.  The 
chosen  methodology  includes  both 
acoustical  measurement  and  surveys 
of  park  visitors  using  personal 
interviews  and  self-administered 
surveys  in  conjunction  with  mail 
questionnaires.  Surveys  of  park 
visitors  will  be  conducted  in  40  areas 
nationwide.  These  surveys  will 
identify:  (1)  A  dose-response 
relationship  between  aircraft  sound 
and  human  response  using  several 
acoustic  and  human  response  metrics; 
(2)  the  magnitude  of  the  problem  in 
relation  to  other  impacts  on  recreation 


enjoyment;  (3)  the  circumstances 
under  which  human  response  to 
aircraft  is  most  severe;  (4)  responses 
to  various  policies  for  managing 
aircraft  overflights;  and  (5)  the  extent 
of  the  problem  throughout  units  of  the 
National  Park  Service.  The  resulting 
understanding  of  this  issue  should 
provide  a  basis  for  recommendations 
of  strategies  to  manage  this  potential 
conflict  to  reduce  any  impact  on  park 
users,  while  taking  into  account  the 
needs  of  the  aircraft  operators  and 
passengers. 

Bureau  Form  Number:  None 

Frequency:  One  Time 

Description  of  Respondents:  Individuals 

Estimated  Completion  Time:  .13  hours 

Annual  Responses:  58.050 

Annual  Burden  Hours:  7,538 

Bureau  Clearance  Officer  Mario  R. 
Fraire,  (202)  208-5093 

Terry  Tesar, 

Acting  Information  Collection  Clearance 

Officer. 

[FR  Doc.  91-24966  Filed  10-16-91;  8:45  am) 

BILUNQ  COOE  4310-70-M 


Jadwin  Canoe  Rental,  Inc.;  Concession 
Contract 

agency:  National  Park  Service.  Interior. 
ACTION:  Public  notice. 

summary:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  permit  with 
]adwin  Canoe  Rental,  Inc.  authorizing  it 
to  continue  to  provide  canoe  rental 
facilities  and  services  for  the  public  at 
Ozark  National  Scenic  Riverways. 
Missouri  for  a  period  of  four  (4)  years 
from  January  1. 1991  to  December  31. 
1994. 

EFFECTIVE  DATE:  December  18. 1991. 
ADDRESS:  Interested  parties  should 
contact  the  Superintendent  Ozark 
National  Scenic  Riverways.  P.O.  Box 
49a  Van  Buren,  Missouri,  63965,  for 
information  as  to  the  requirements  of 
the  proposed  permit. 

SUPPLEMENTARY  INFORMATION:  This 

permit  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  it's  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expires  by 
limitation  of  time  on  December  31, 1990, 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969;  16  U.S.C.  20).  is  entitled  to 
be  given  preference  in  the  renewal  of 


the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Dated:  October  8. 1991. 
Don  H.  Castlebeiry, 
Regional  Director,  Midwest  Region. 
[FR  Doc.  91-24984  Filed  10-16-91:  8:45  am] 

BIUING  COOE  431I>-7(M1 


National  Capital  Memorial 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Tuesday,  October  29, 1991,  at 
1:30  p.m.,  at  the  Commission  of  Fine 
Arts,  441  F  Street,  NW.,  suite  312, 
Washington.  DC. 

The  Commission  was  established  by 
Public  Law  99-652,  for  the  purpose  of 
advising  the  Secretary  of  the  Interior  or 
the  Administrator  of  the  General 
Services  Administration,  depending  on 
which  agency  has  jurisdiction  over  the 
lands  involved  in  the  matter,  on  policy 
and  procedures  for  establishment  of 
(and  proposals  to  establish) 
commemorative  works  in  the  District  of 
Columbia  or  its  environs,  as  well  as 
such  other  matters  concerning 
commemorative  works  in  the  Nation's 
Capital  as  it  may  deem  appropriate.  The 
Commission  evaluates  each  memorial 
proposal  and  makes  recommendations 
to  the  Secretary  or  the  Administrator 
with  respect  to  appropriateness,  site 
location  and  design,  and  serves  as  an 
information  focal  point  for  those  seeking 
to  erect  memorials  on  Federal  land  in 
Washington,  DC.  or  its  environs. 

The  members  of  the  Commission  are  as 
follows: 

James  Ridenour,  Chairman,  Director.  National 

ParV.  Service,  Washington.  DC 
George  M.  While,  Architect  of  the  Capitol, 

Washington,  DC 
Honorable  Andrew  J.  Goodpaster,  Chairman. 

American  Battle  Monuments  Commission. 

Washington.  DC 
J.  Carter  Brown,  Chairman,  Commission  of 

Fine  Arts,  Washington,  DC 
Glen  Urquhart,  Chairman,  National  Capital 

Planning  Commission,  Washington,  DC 
Honorable  Sharon  Pratt  Dixon,  Mayor  of  the 

District  of  Columbia,  Washington,  IXI 
Honorable  Richard  G.  Austin.  Administrator. 

General  Services  Administration. 

Washington.  DC 
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Honorable  Richard  Cheney.  Secretary  of 

Defense.  Washington,  DC 

The  purpose  of  the  meeting  will  be  to 
review  and  take  acton  on  the  following: 

I.  New  Business 

II.  Old  Business 

Dated:  October  10. 1991. 
BumicA  T.  Kearney, 

Acting  Regional  Director,  National  Capital 
Region. 
(FR  Doc.  91-24967  Filed  10-16-91:  8:45  am] 

MLUNG  CODE  4310-7IMI 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  337-TA-331] 

Certain  Microcomputer  Memory 
Controllers,  Components  Thereof  and 
Products  Containing  Same; 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
September  12, 1991,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337.  on  behalf  of  Chips  and 
Technologies,  Inc.,  3050  Zanker  Road, 
San  Jose.  California  95134.  Amended 
complaints  were  filed  on  September  27, 
1991,  and  October  2, 1991.  The 
complaint,  as  amended,  alleges 
violations  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain 
microcomputer  memory  controllers, 
components  thereof  and  products 
containing  same  by  reason  of  alleged 
direct  infringement  of  claim  1  of  U.S. 
Letters  Patent  4,924.375,  claims  1-8, 13 
and  14  of  U.S.  Letters  Patent  4,899.272, 
and  claim  1  of  U.S.  Letters  Patent 
5,040,153,  and  by  reason  of  alleged 
contributory  infringement  of  claim  4  of 
U.S.  Letters  Patent  4,899,272;  and  that 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a](2] 
of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 


Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L  Jarvis,  Esq.,  Office  of  unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2568. 

AUTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  §  210.12  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.12. 

SCOPE  OF  INVESTIGATION:  Flaving 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
October  10, 1991,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(l)(B)(i)  of  section  337 
in  the  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation  of  certain  microcomputer 
memory  controllers,  components 
thereof,  and  products  containing  same 
by  reason  of  alleged  infringement  of 
claim  1  of  U.S.  Letters  Patent  4.924,375, 
claims  1-8, 13  and  14  of  U.S.  Patent 
4,899.272,  or  claim  1  of  U.S.  Letters 
Patent  5,040,153,  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complaint  is — 

Chips  and  Technologies,  Inc.,  3050 
Zanker  Road,  San  Jose,  California  95134. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Sun  Electronics  Corporation,  250 
Asahi  Kochino-cho,  Konan-City  Aichi 
483,  Japan. 

OPTi  Computer.  Inc.,  2525  Walsh 
Avenue,  Santa  Clara,  California  95051. 

ETEQ  Microsystems,  Inc.,  1900 
McCarthy  Boulevard,  suite  110,  Milpitas, 
California  95035. 

Elite  Microelectronics,  Inc.,  4003  N. 
First  Street,  San  Jose,  California  95134. 

(c)  Thomas  L.  Jarvis,  Esq.,  Office  of 
Unfair  Import,  Investigations,  U.S. 
International  Trade  Commission,  500  E 


Street,  SW.,  room  401  J.  Washington, 
D.C.  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  19  CFR  210.21.  Pursuant 
to  5§  210.16(d)  and  210.21(a)  of  the 
Commission's  Rules  (19  CFR  201.16(d) 
and  210.21(a)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
such  respondent,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

Issued:  October  10, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  91-25006  Filed  10-16-81;  8:45  am] 

BILUNQ  CODE  7020-02^ 


(Investigation  No.  337-TA-325] 

Certain  Static  Random  Access 
Memories  and  Integrated  Circuit 
Devices  Containing  Same,  Processes 
for  Making  Same,  Components 
Thereof,  and  Products  Containing 
Same;  Commission  Determination  Not 
To  Review  an  Initial  Determination 
Terminating  an  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 


ACTION:  Notice. 
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SUMMARY;  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (AL])  initial  determination  (ID) 
in  the  above-captioned  investigation 
terminating  the  investigation  on  the 
basis  of  a  settlement  agriculture. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  P.  Johnson,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3098. 

SUPPLEMENTARY  INFORMATION:  On 

August  12. 1991,  complainant  SGS- 
Thomson  Microelectronics.  Inc.  and 
respondents  Seiko  Epson  Corporation, 
S-MOS  Systems.  Inc.  and  Epson 
America.  Inc.  filed  a  joint  motion  to 
terminate  the  investigation  on  the  basis 
of  a  settlement  agriculture  between  the 
parties.  The  motion  was  supported  by 
the  Commission  investigative  attorneys. 
On  September  9, 1991,  the  presiding  AtJ 
issued  an  ID  (Order  No.  15)  terminating 
the  investigation  on  the  basis  of  the 
settlement  agriculture.  No  petitions  for 
review,  or  agency  or  public  comments 
were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337.  and  Commission 
interim  rule  210.53(h),  19  CFR  210.53(h). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Issued:  October  10, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  91-25005  Filed  1&-16-S1;  8:45  am] 

BILLING  COOC  7020-03-W 


(Investigation  No.  332-135] 

Annual  Synthetic  Organic  Chemicals 
(SOC)  Report;  Request  for  Comments 

agency:  United  States  International 
Trade  Commission. 

action:  Extension  of  deadline  for 
comments  on  changes  to  the  format  of 
the  annual  SOC  report. 


effective  date:  October  7. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

James  A.  Emanuel  or  John  J.  Gersic. 
Energy  and  Chemicals  Division.  Office 
of  Industries  (telephone  202-205-3367 
and  202-205-3342,  respectively). 

background:  The  original  notice 
published  in  the  Federal  Register  of  July 
17, 1991  (56  FR  32590),  soliciting  public 
comments  on  certain  changes  to  the 
format  and  means  to  simplify  data 
reporting  requirements  for  the 
Commission's  annual  Synthetic  Organic 
Chemicals  (SOC)  reports  is  amended  to 
extend  the  deadline  for  comment  from 
November  15, 1991,  to  March  12, 1992. 
This  action  is  being  taken  to  ensure 
that  all  interested  parties  have  adequate 
time  to  comment. 

SUBMISSION  OF  COMMENTS:  A  signed 
original  of  each  set  of  comments  should 
be  sent  to  James  A.  Emanuel,  Energy 
and  Chemicals  Division,  U.S. 
International  Trade  Commission,  500  E. 
Street  SW.,  Washington  DC  20436,  by 
March  12, 1992. 

Hearing-impaired  persons  are  advised 
that  the  information  on  this  matter  can 
be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810. 

Issued:  October  9, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  91-25007  Filed  10-16-91:  8:45  am) 

BILLING  CODE  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Inspector  General 

Membership  of  the  inspector  General's 
1991  Senior  Executive  Service 
Performance  Review  Board 

agency:  Office  of  the  Inspector  General. 
Justice. 

action:  Notice  of  the  Office  of  the 
Inspector  General  1991  SES  Performance 
Review  Board. 

SUMMARY:  Pursuant  to  the  requirements 
of  5  U.S.C.  4314(c)(4).  the  Department  of 
Justice.  Office  of  the  Inspector  General 
announces  the  membership  of  its  SES 
Performance  Review  Board.  The  purpose 
of  the  Performance  Review  Board  is  to 
provide  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Anadale.  Personnel  Officer. 
Office  of  the  Inspector  General, 


Department  of  Justice,  Washington,  DC 
20530.  Telephone:  (202)  633-3351. 
W.  Edward  Lee. 

Deputy  Assistant  Inspector  Genera/  fof 
Administration.  Office  of  the  Inspector 
General. 

Department  of  Justice  Office  of  the 
Inspector  General 

Joel  Gallay.  Legal  Counsel.  Office  of  the 
Inspector  General,  General  Services 
Administration. 

Thomas  T.  Sheehan,  Assistant  Inspector 
General  for  Investigations,  Office  of 
the  Inspector  General,  Department  of 
the  Interior. 

Howard  L.  Sribnick,  General  Counsel, 
Office  of  the  Inspector  General. 
Department  of  Justice. 

Allen  J.  Vander-Staay,  Assistant 
Inspector  General  for  Management 
and  Planning,  Office  of  the  Inspector 
General,  Department  of  Justice. 

[FR  Doc.  91-24931  Filed  10-16-91;  8:45  am) 
BILUNQ  CODE  441(M)1-« 


Antitrust  Division 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement;  Varian 
Associates,  Inc.,  et  al. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16{b)-(h),  that  a  civil 
Complaint  and  an  accompanying 
Competitive  Impact  Statement  have 
been  filed  in  the  United  States  District 
Court  for  the  Northern  District  of  Illinois 
in  United  States  of  America  v.  Varian 
Associates,  Inc.  and  Richardson 
Electronics,  Ltd.,  Civil  Action  No. 
91C6211.  The  Court  also  has  received  a 
Stipulation  and  a  proposed  Final 
Judgment.  The  Complaint  alleges  that 
Varian  Associates,  Inc.  ("Varian")  of 
Palo  Alto,  California,  and  Richardson 
Electronics,  Ltd.  ("Richardson")  of 
LaFox,  Illinois,  conspired  to  monopolize 
certain  power  grid  tube  markets  in 
violation  of  section  2  of  the  Sherman 
Act. 

Power  grid  tubes  are  high  vacuum 
electron  tubes  that  are  capable  of 
handling  at  least  twenty-five  (25)  watts 
and  that  have  as  their  defining  elements 
a  cathode  for  the  emission  of  electrons, 
an  anode  for  the  collection  of  electrons, 
and  one  or  more  (interspersed)  grids  for 
controlling  or  regulating  the  number  of 
electrons  that  flow  between  the  cathode 
and  anode.  Varian  is  the  largest 
manufacturer  of  power  grid  tubes  in  the 
world.  Richardson  is  the  dominant  or 
only  distributor  for  virtually  all 
manufacturers  of  power  grid  tubes  that 
sell  in  the  United  States.  On  February 
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26, 1986.  the  defendants  formed  a  joint 
venture  partnership  known  as  VASCO, 
making  Richardson  Varian's  only  United 
States  distributor  for  power  grid  tubes. 
Varian  and  Richardson  together  account 
for  about  70  percent  of  power  grid  tube 
sales  in  the  United  Slates. 

Count  1  of  the  Complaint  stems  from 
an  agreement  between  Varian  and 
Richardson  that  began  in  or  about 
February  1986.  to  collect  rebuildable 
power  grid  tube  carcasses  (also  known 
as  "dud  tubes")  in  order  to  prevent  them 
from  being  rebuilt  by  companies  known 
as  tube  rebuilders.  Tube  rebuiiders 
rebuild  dud  tubes  and  sell  them  as 
operational,  rebuilt  power  grid  tubes, 
which  compete  with  new  power  grid 
tubes.  The  Complaint  alleges  that 
Varian  and  Richardson  conspired  to 
monopolize  the  manufacture  and  sale  in 
the  United  States  of  power  grid  tubes 
that  compete  with  tubes  that  could  be 
rebuilt  from  the  particular  dud  tubes 
that  the  companies  agreed  to  collect. 
The  complaint  also  alleges  that  the 
effects  of  this  conspiracy  are  that 
competition  in  the  United  States  for 
sales  of  such  power  grid  tubes  has  been 
reduced  or  eliminated  and  that  domestic 
prices  for  such  tubes  have  increased. 
Varian  and  Richardson  together  account 
for  over  90  percent  of  sales  in  the  United 
States  of  power  grid  tubes  rebuilt  &om 
the  particular  dud  tubes  that  Varian  and 
Richardson  agreed  to  collect. 

Count  2  of  the  Complaint  stems  from 
an  agreement  between  Varian  and 
Richardson  that  the  companies,  through 
VASCO,  would  cooperate  with  each 
other  in  acquiring  competing 
manufacturers  and  distributors  of  power 
grid  tubes.  Count  2  alleges  that  Varian 
and  Richardson  conspired  to 
monopolize  the  manufacture  and  sale  of 
power  grid  tubes  that  are  competitive 
with  power  grid  tubes  of  the  types  that 
prior  to  July  1988  were  produced  by  both 
Varian  and  Amperex  Electronic 
Corporation  (** Amperex"). 

Prior  to  July  1988,  Amperex  was  a 
significant  manufacturer  of  power  grid 
tubes,  and  for  numerous  tube  types. 
Varian  and  Amperex  were  the  only 
producers  or  the  dominant  producers.  In 
July  1988,  Richardson  acquired  Amperex 
on  behalf  of  itself  and  Varian  in  order  to 
ehminate  competition  from  Amperex 
and  enable  Varian  and  Richardson  to 
increase  prices  of  Varian  power  grid 
tubes  that  formerly  were  competitive 
with  Amperex  tubes. 

After  the  acquisition,  Richardson 
discontinued  producing  the  Amperex 
tubes  that  were  competitive  with  Varian 
tubes,  making  Varian  the  dominant  or 
only  manufacturer  of  these  tubes  and 
Richardson  the  only  distributor  of  these 
tubes.  The  Complaint  alleges  that 


because  of  this  conspiracy,  domestic 
prices  of  such  power  grid  tubes  have 
increased. 

The  proposed  Final  Judgment  is 
designed  to  stop  the  defendants' 
conspiracies  to  monopolize  and  to  help 
restore  competition  in  the  power  grid 
tube  industry.  Under  the  proposed  Final 
Judgment,  Varian  and  Richardson  would 
be  required  to  dissolve  VASCO.  Varian 
also  would  be  prohibited  from  granting 
to  Richardson  any  exclusive  distribution 
rights  in  the  United  States.  The 
proposed  Final  Judgment  also  would 
restrain  conduct  in  which  the  companies 
engaged  through  their  joint  venture  that 
either  is  or  could  be  anticompetitive, 
and  includes  prohibitions  relating  to  the 
acquisition  of  dud  tubes,  pricing 
discussions  and  agreements,  and  the 
sharing  of  profits.  Finally,  the  companies 
would  be  prohibited  from  acquiring 
competitors  in  the  power  grid  tube 
industry  without  the  consent  of  the 
Department  of  Justice. 

Public  comment  is  invited  within  the 
statutory  sixty  (60)  day  comment  period. 
Such  comments,  and  responses  thereto, 
will  be  published  in  the  Federal  Register 
and  filed  with  the  Court  Comments 
should  be  directed  to  P.  Terry  Lubeck. 
Chief,  Litigation  II  Section,  Antitrust 
Division.  Department  of  Justice,  room 
10^37.  555  Fourth  Street.  NW., 
Washington.  DC.  20001  (telephone:  202- 
307-0924). 
Joseph  H.  Widmar. 
Director  of  Operations,  Antitrust  Division. 

Stipulation 

It  is  hereby  stipulated  by  and  between 
the  undersigned  parties,  by  their 
respective  attorneys,  as  follows: 

(1)  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  Northern 
District  of  Illinois. 

(2)  The  parties  consent  that  a  Final 
Jud^ent  in  the  form  attached  hereto 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
PenalUes  Act  (15  U.S.C  16(b)-(h)).  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court. 

(3)  The  parties  shall  by  October  1. 
1991  abide  by  and  comply  with  the 
provisions  of  the  proposed  Final 
Judgment,  except  for  paragraph  VI.A. 
thereof,  pending  its  entry. 


(4)  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated;  September  30. 1991. 

For  Plaintiff  United  States  of  America: 

fames  F.  Rill. 

Assistant  Attorney  General. 

Joseph  H.  Widoiar. 

P.  Terry  Lubeck. 

John  F.  Greaney. 

Attorneys,  Antitrust  Division  U.S.  Deportment 
of  Justice. 

Michael  L  Scott, 

Kevin  Quirk. 

Attorneys,  Antitrust  Division  U.S.  Department 
of  Justice  Room  10-437,  555  4th  Street,  NW., 
Washington.  DC  20001  (202)  307-0939. 

For  Defendant  Varian  Associates,  Inc.: 
William  F.  Baxter.  Esquire, 
Shearman  &  Sterling.  555  California  Street, 
San  Francisco.  California  94104. 

For  Defendant  Richardson  Electronics.  Ltd.: 
Donald  I.  Baker,  Esquire, 
Glen  S.  Howard,  Esquire. 
W.  Todd  Miller.  Esquire. 
Sutherland,  Asbill  ft  Brennan.  1275 
Pennsylvania  Avenue.  NW..  Washington.  DC 
20004-2404. 

Stipulation  Approved  for  Filing 

Dated: 

United  States  District  Judge 

Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America,  having  filed  its  Complaint 
herein  on  October  1, 1991,  alleging  two 
conspiracies  between  defendants  to 
monopolize  trade  and  commerce  in 
certain  power  grid  tubes  sold  in  the 
United  States; 

And  Whereas,  plaintiff  and 
defendants  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  without  any  testimony 
having  been  taken,  and  without  this 
Final  Judgment  constituting  any 
evidence  against  or  any  admission  by 
any  party  with  respect  to  any  issue  of 
law  or  fact; 

And  Whereas,  defendants  have 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its  approval 
by  the  Court; 

Now,  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby 
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ORDERED.  ADJUDGED,  AND 
DECREED  as  follows: 

I 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  majj  be  granted  against 
defendants  under  Section  2  of  the 
Sherman  Act  (15  U.S.C.  2). 

"      P 

As  used  in  this  Final  Judgment: 
A.  Varjan  means  defendant  Varian 
Associates,  Inc.,  each  subsidiary  and 
division  thereof,  and  each  officer, 
director,  employee,  agent,  and  other 
person  acting  for  or  on  behalf  of  any  of 
them. 

B  Richardson  means  defendant 
Richardson  Electronics,  Ltd.,  each 
subsidiary  and  division  thereof,  and 
each  officer,  director,  employee,  agent, 
and  other  person  acting  for  or  on  behalf 
of  any  of  them. 

C.  VASCO  means  Varian  Supply 
Company,  a  joint  venture  partnership 
between  Varian  and  Richardson 
organized  under  the  laws  of  the  State  of 
California  and  having  its  principal  place 
of  business  in  LaFox,  Illinois. 

D.  Power  grid  tube  means  a  high 
vacuum  electron  tube  that  is  capable  of 
handling  at  least  twenty-five  (25)  watts 
and  that  has  as  its  defining  elements  a 
cathode  for  the  emission  of  electrons,  an 
anode  for  the  collection  of  electrons, 
and  one  or  more  (interspered)  grids  for 
controlling  or  regulating  the  number  of 
electrons  that  flow  between  the  cathode 
and  anode. 

E.  Dud  tube  means  a  power  grid  tube 
that  is  of  a  type  that  can  be  rebuilt  and 
that  is  broken,  damaged,  spent,  or 
otherwise  incapable  of  performing  its 
intended  function,  whether  or  not  the 
specific  tube  can  be  rebuilt. 

F.  Tube  rebuilder  means  an  entity  that 
is  regularly  engaged  in  the  business  of 
rebuilding  dud  tubes  and  selling  them  as 
operational,  rebuilt  power  grid  tubes. 

G.  Market  value  of  a  dud  tube  means 
the  value  of  the  dud  tube  to  tube 
rebuilders. 

Ill  il 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  defendants,  to 
their  successors  or  assigns,  to  their 
subsidiaries  or  affiliates,  and  to  their 
directors,  officers,  agents,  and 
employees,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  the  Final  Judgment  by  personal 
service  or  otherwise. 

B.  Prior  to  the  expiration  of  this  Final 
Judgment,  each  defendant  shall  require, 


as  a  condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
its  assets  or  stock,  that  the  acquiring 
party  agree  to  be  bound  by  the 
provisions  of  this  Final  Judgment. 

C.  Nothing  contained  in  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  party,  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

IV 

A  Neither  defendant  shall  purchase  or 
otherwise  acquire,  either  directly  or 
indirectly,  any  power  grid  tube  that  the 
acquiring  defendant  knows  or 
reasonably  expects  to  be  a  dud  tube  for 
the  purpose  of  increasing  the  cost  of,  or 
decreasing  competition  from,  any  tube 
rebuilders.  A  dud  tube  shall  be  deemed 
to  have  been  acquired  for  at  least  one  of 
the  foregoing  prohibited  purposes, 
unless: 

1.  The  dud  tube  is  acquired  with  the 
written  consent  of  the  Antitrust  Division 
of  the  Department  of  Justice, 

2.  The  dud  tube  is  acquired  pursuant 
to  a  contract  between  the  acquiring 
defendant  and  a  bona  fide  user  of  the 
tube  requiring  the  tube  to  be  rebuilt  and 
returned  to  the  user,  or 

3.  Within  one  year  of  acquiring  the 
dud  tube,  the  acquiring  defendant  either, 

(a)  Rebuilds  the  dud  tube. 

(b)  Transfers  the  dud  tube  to  an 
independent  tube  rebuilder, 

(c)  Makes  the  dud  tube  not 
rebuildable  as  a  result  of  engineering 
bench  tests  and  measurements  that  are 
part  of  a  bona  fide  research  program 
intended  to  improve  the  performance  or 
characteristics  of  tubes  of  that  general 
type,  provided  that  the  costs  to  the 
acquiring  defendant  of  the  bench  tests 
and  measurements  on  the  tube  are 
always  at  least  three  (3)  times  greater 
than  the  then  current  market  value  of 
the  tube,  except  that  the  acquiring 
defendant  can  make  up  to  five  (5)  tubes 
of  each  tube  type  not  rebuildable  in  any 
twelve  (12)  month  period  as  a  result  of 
such  tests  and  measurements  where 
such  costs  are  less  than  three  (3)  times 
greater  than  the  then  current  market 
value  of  the  tube,  provided  that  such 
costs  are  at  least  equal  to  such  market 
value, 

(d)  Makes  the  dud  tube  not 
rebuildable  as  a  result  of  engineering 
bench  tests  and  measurements  that  are 
part  of  a  bona  fide  research  program 
intended  to  enable  the  acquiring 
defendant  to  build  a  power  grid  tube  of 
that  particular  tube  type,  provided  that 
the  acquiring  defendant  did  not 
manufacture  the  tube,  and  provided 
further  that  the  acquiring  defendant 
does  not  make  more  than  ten  (10)  tubes 
not  rebuildable  under  this  paragraph 


IV.A.3.(d)  in  any  twelve  (12)  month 
period. 

(e)  Makes  the  dud  tube  not 
rebuildable  as  a  result  of  a  bona  fide 
program  to  salvage  and  recycle  parts 
and  materials  from  dud  tubes,  provided 
that  the  value  to  the  acquiring  defendant 
of  the  salvaged  and  recycled  parts  and 
materials  (either  as  receipts  from  sale  or 
as  provided  costs  from  reuse)  is  greater 
than  the  then  current  market  value  of 
the  tube  (net  of  transaction  costs),  and 
provided  further  that  the  acquiring 
defendant  does  not  make  more  than 
forty  (40)  tubes  not  rebuildable  under 
this  paragraph  IV.A.3.(e)  in  any  twelve 
(12)  month  period, 

(f)  Returns  the  dud  tube  to  its 
manufacturer,  provided  the  tube  was 
acquired  from  a  customer  under  a 
warranty  claim,  or 

(g)  Publishes  an  announcement  in  an 
electronics  industry  publication  that  for 
sixty  (60)  days  from  the  publication 
date,  the  dud  tube  is  available  at  no  cost 
(except  shipping  costs  and  specified 
reasonable  handling  fees)  to  the  first 
tube  rebuilder  6r  bona  fide  user  of  that 
particular  type  of  power  grid  tube  to 
respond  to  the  announcement  and  either 
the  acquiring  defendant  receives  no 
such  response  within  the  sixty  (60)  day 
period  or,  if  such  a  response  is  received, 
that  defendant  ships  the  dud  tube  to  the 
first  such  respondent  within  ten  (10) 
days  after  expiration  of  the  sixty  (60) 
day  period. 

B.  Each  defendant  shall  for  each  dud 
tube  it  acquires  after  entry  of  this  Final 
Judgment,  except  pursuant  to  paragraph 
IV.A.l.,  above,  prepare  and  maintain 
contemporaneous,  accurate,  and 
detailed  records  of  its  acquisition, 
handling,  and  disposition  of  that  dud 
tube,  and  in  the  case  of  paragraph 
IV.A.3.(c),  above,  of  the  then  current 
market  value  of  the  dud  tube  and  the 
costs  of  the  bench  tests  and 
measurements  on  the  tube,  and  in  the 
case  of  paragraph  IV.A.3.(e),  above,  of 
the  then  current  market  value  of  the  dud 
tube  and  the  value  of  the  salvaged  and 
recycled  parts  and  materials  therefrom; 
provided,  however,  that  the  acquiring 
defendant  must  keep  such  records  for  a 
particular  tube  that  it  acquires  only  from 
the  date  that  it  knows  or  reasonably 
expects  the  particular  tube  to  be  a  dud 
tube.  If  either  defendant's  records  for 
any  dud  tube  do  not  clearly  demonstrate 
that  the  tube  was  acquired,  handled, 
and  disposed  of  pursuant  to  paragraph 
rV.A.,  above,  then  such  dud  tube  will  be 
rebuttably  presumed  to  have  been 
acquired  by  that  defendant  in  violation 
of  paragraph  IV.A. 

C  For  the  purpose  of  paragraphs  IV.A. 
and  IV.B.,  an  acquiring  defendant  does 
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not  "reasonably  expect"  a  power  grid 
tube  to  be  a  dud  tube  if  it  is  acquired  as 
part  of  a  collection  of  power  grid  tubes, 
the  majority  of  which  the  acquiring 
defendant  reasonably  expects  to  be 
operational;  Provided,  However,  that  if 
the  acquiring  defendant  knows  or 
reasonably  expects  that  any  specific 
tubes  in  such  collection  are  dad  tubes, 
then  that  defendant  knows  or 
reasonably  expects  each  such  tube  to  be 
a  dud  tube. 


Neither  Varian  oor  Richardson  shall, 
directly  or  indirectly,  merge  or 
consolidate  with,  or  acquire  securities  or 
a  significant  amount  of  the  power  grid 
tube  assets  of,  any  other  company  that 
manufacturers,  rebuilds,  or  distributes 
power  grid  tubes,  without  first  obtaining 
the  written  consent  of  the  Antitrust 
Di\-ision  of  the  Department  of  Justice. 
For  purposes  of  the  immediately 
preceding  sentence,  a  "significant 
amount  of  the  power  grid  tube  assets"  of 
a  company  shall  mean  twenty-five  (25) 
percent  or  more  of  that  company's 
power  grid  tube  assets,  provided  that 
the  power  grid  tube  assets  being 
acquired  have  an  aggregate  value 
greater  than  two  hundred  and  fifty 
thousand  dollars  ($250,000). 
Notwithstanding  the  foregoing,  in  the 
case  of  any  such  acquisition  of  power 
grid  tube  assets  having  an  aggregate 
value  of  less  than  one  and  one-half 
million  dollars  ($1,500,000),  the 
requirements  of  this  section  V.  shall  be 
deemed  to  be  satisfied  upon  sixty  (60) 
days  prior  written  notice  to  the  Antitrust 
Division  of  such  acquisition.  A  purchase 
of  power  grid  tudes  in  the  usual  and 
ordinary  course  of  business  for  both  the 
seller  and  purchaser  shall  not  be 
deemed  to  be  an  acquisition  of  power 
grid  tube  assets  under  this  paragraph  V.. 
and  an  acquisition  of  securities  of  such  a 
company  by  an  individual  or  a  corporate 
pension  fund  shall  not  be  deemed  to  be 
an  acquisition  of  securities  under  this 
section  V.,  provided  that,  after  the 
particular  transaction,  the  individual  or 
fund  does  not  own,  on  a  fully  converted 
basis,  more  than  one  (1)  percent  of  the 
outstanding  voting  shares,  or  any  other 
class  of  securities,  of  the  company. 

VI 

A.  Immediately  upon  the  entry  of  this 
Final  )udgment.  defendants  shall 
dissolve  VASCO  the  entry  of  this  Final 
judgment,  defendants  shall  dissolve 
VASCO  and  shall  terminate  all  sales  to. 
through,  or  by  VASCO.  Defendants  shall 
take  no  action  thereafter,  either  directly 
or  indirectly,  to  reconstitute  VASCO 
without  first  obtaining  the  written 
consent  of  the  Antitrust  Divisions  of  the 


Department  of  Justice.  Defendants  shall 
wind  up  VASCO  within  thirty  (30)  days 
after  the  entry  of  this  Final  Judgment.. 

B.  Varian  shall  not  grant  to 
Richardson,  either  directly  or  indirectly, 
any  exclusive  distribation  rights  in  the 
United  States  for  any  Varian  power  grid 
tubes. 

C.  Varian  and  Richardson  shall  not 
share,  either  directly  or  indirectly,  any 
profits  (i.e..  any  amount  in  excess  of  the 
cost  of  acquiring  any  tubes)  from  the 
sale  in  the  United  States  of  any  power 
grid  tubes,  without  first  obtaining  the 
written  consent  of  the  Antitrust 
Divisions  of  the  Department  of  Justice. 

D.  Varian  and  Richardson  shall  not, 
either  directly  or  indirectly,  discuss  or 
agree  upon  any  price  at  which  either 
Varian  or  Richardson  sells  or  will  sell  to 
any  third  party  any  power  grid  tubes  not 
manufactured  by  Varian. 

E.  Varian  and  Richardson  shall  not. 
either  directly  or  indirectly,  discuss  or 
agree  upon  any  price  at  which  either 
Varian  or  Richardson  purchases  or  will 
purchase  any  dud  tubes  from  any  third 
party. 

F.  Varian  and  Richardson  shall  not 
agree  on  any  price  or  price  level  at 
which  Richardson,  as  principal,  will  sell 
to  any  third  party  any  power  grid  tubes 
manufactured  by  Varian. 

G.  Except  where  Richardson  is  acting 
as  Varian's  agent  in  connection  with 
any  sales  in  the  United  States  to  any 
Federal,  state,  or  local  governments,  any 
original  equipment  manufacturers,  or 
any  academic  or  other  research 
facilities,  Varian  and  Richardson  shall 
not  agree  on  any  prices  or  price  levels  at 
which  Varian  sells  or  will  sell  to  any 
third  party  any  power  grid  tubes 
manufactured  by  Varian. 

H.  Varian  shall  not  grant  to 
Richardson,  either  directly  or  indirectly, 
distribution  rights  in  the  United  States 
for  any  Varian  power  grid  tubes  that  are 
more  favorable  than  Varian  grants  to 
any  other  person. 

VII 

For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  the  Attorney  General 
or  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  made  to  any 
defendant  at  its  principal  offices,  be 
permitted: 

(1)  Access  during  office  hours  of  the 
defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 


the  control  of  the  defendant,  who  may 
have  counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  the  defendant  and 
without  restraint  or  interference  from  it, 
to  interview  officers,  directors, 
employees,  agents,  or  other  persons 
acting  for  or  on  behalf  of  the  defendant 
all  of  whom  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  any 
defendant's  principal  office,  the    ' 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  of  the  matters  contained 
in  this  Final  Judgment  a«  may  be 
requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  VII.  shall  be  divulged  by  any 
representatives  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If,  at  the  time  information  or 
documents  are  furnished  by  any 
defendant  to  plaintiff,  the  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  the  defendant  marks 
such  pertinent  page  of  such  material, 
"Subject  to  claim  of  privilege  under  rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,"  then  ten  (10)  days  notice 
shall  be  given  by  plaintiff  to  the' 
defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  grand  jury  proceedings)  to  which 
the  defendant  is  not  a  party. 

VIII 

Defendants  shall: 

A.  Establish  and  implement  a  plan  for 
monitoring  compliance  by  its  officers, 
directors,  agents,  and  managers  and 
other  employees  with  die  terms  of  the 
Final  Judgment; 

B.  File  with  this  Court  and  serve  upon 
plaintiff,  within  ninety  (90)  days  after 
the  date  of  entry  of  this  Final  Judgment, 
an  affidavit  as  to  the  fact  and  manner  of 
its  compliance  with  this  Final  Ji-dgment. 
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IX 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  the  parties  to 
this  Final  Judgment  to  apply  to  this 
Court  at  any  time  for  such  further  orders 
and  directions  as  may  be  necessary  or 
appropriate  for  the  construction, 
implementation,  or  modification  of  any 
of  the  provisions  of  the  Final  Judgment, 
for  the  enforcement  of  compliance 
herewith,  and  for  the  punishment  of  any 
violation  hereof. 


This  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  its  entry. 

XI 

Entry  of  this  Final  Judgment  is  in  the 
public  interest 

Dated: 
United  States  District  fudge 

Competitive  Impact  Statement 

The  United  States,  pursuant  to  section 
2(b)  of  the  Antitrust  ftwiedures  and 
Penalties  Act  {"APPA").  15  U.S.C.  16(b)- 
(h).  Hies  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

On  September  30, 1991,  the  United 
States  filed  a  civil  antitrust  complaint 
under  section  4  of  the  Sherman  Act  15 
U.S.C.  4.  alleging  that  defendants  Varian 
Associates,  Inc.  ("Varian")  and 
Richardson  Electronics.  Ltd., 
("Richardson"),  and  co-conspirators, 
engaged  in  two  conspiracies  to 
monopolize  interstate  trade  and 
commerce  in  violation  of  section  2  of  the 
Sherman  Act  15  U.S.C  2.  The 
conspiracies  reduced  competition  for  the 
manufacture  and  sale  in  the  United 
States  of  certain  power  grid  tubes, 
resulting  in  increased  domestic  prices 
for  these  tubes. 

Power  grid  tubes  are  high  vacuum 
electron  tubes  that  ampli^  and  control 
electrical  signals.  Several  industries 
employer  power  grid  tubes  in  various 
applicaticHis,  including  television 
broadcasting,  radio  broadcasting,  and 
industrial  heating.  Original  equipment 
manufacturers  ("OEMs")  purchase 
power  grid  tubes  for  installation  in  new 
equipment.  For  this  application,  OEMs 
must  purchase  power  grid  tubes  that  are 
socket-interchangeable  with  the  tubes 
the  equipment  is  designed  to  use  or 
redesign  the  equipment  to  use  a 
different  tube.  Users  of  such  equipment 
also  purchase  power  grid  tubes  to 
replace  tubes  that  break,  fail  or  wear 
out.  Customers  who  purchase  power 
grid  tubes  for  replacement  can  use  only 


tubes  that  are  socket-interchangeable 
with  tubes  for  which  the  original 
equipment  was  designed,  unless  the 
equipment  is  redesigned  to  use  a 
different  tube. 

A  dud  tube  is  a  power  grid  tube  that  is 
broken,  damaged,  spent  or  otherwise 
incapable  of  operating,  but  that  can  be 
rebuilt  Some  Hrms  rebuild  dud  tubes 
and  sell  them  as  operational  rebuilt 
power  grid  tubes,  which  compete  with 
new  power  grid  tubes  for  replacement 
uses. 

Varian  is  the  largest  manufacturer  of 
power  grid  tubes  in  the  world,  and 
Richardson  is  the  dominant  or  only 
distributor  for  virtually  all 
manufacturers  of  power  grid  tubes  that 
sell  in  the  United  States.  Richardson  is 
Varian's  only  United  States  distributor 
for  replacement  power  grid  tube  sales. 
In  February  1986.  Varian  and 
Richardson  agreed  to  collect  particular 
dud  tubes  that  are  socket- 
interchangeable  with  new  power  grid 
tubes  produced  by  Varian  and  sold  by 
Richardson  for  replacement  uses,  to 
keep  the  dud  tubes  from  being  rebuilt  by 
tube  rebuilders.  In  July  1988,  Richardson 
acquired  on  behalf  of  itself  and  Varian  a 
power  grid  tube  manufacturer,  Amperex 
Electronic  Corporation  ("Amperex"), 
and  discontinued  producing  Amperex 
tubes  that  were  socket-interchangeable 
with  tubes  produced  by  Varian.  making 
Varian  the  dominant  or  only 
manufacturer  of  these  tubes  and  seller 
of  these  tubes  to  OEMs  in  the  United 
States  and  making  Richardson  the  only 
or  dominant  seller  of  these  tubes  for 
replacement  uses. 

The  Complaint  alleges  in  Count  I  that 
beginning  in  or  about  February.  1986,  the 
defendants  and  co-conspirators 
conspired  to  monopolize  the 
manufacture  and  sale  in  the  United 
States  of  power  grid  tubes  that  are 
socket-interchangeable  with  tubes  that 
could  be  rebuilt  from  the  particular  dud 
tubes  that  defendants  agreed  to  collect. 
The  Complaint  alleges  that  the  effects  of 
this  conspiracy  are  that  competition  in 
the  United  States  for  sales  or  such 
power  grid  tubes  has  been  reduced  or 
eliminated  and  that  domestic  prices  for 
such  tubes  have  increased. 

The  Complaint  alleges  in  Count  II  that 
the  defendants  and  co-conspirators 
combined  and  conspired  to  monopolize 
the  manufacture  and  sale  of  power  grid 
tubes  that  are  socket-interchangeable 
with  power  grid  tubes  of  the  types  that 
prior  to  July  1988  were  produced  by  both 
Varian  and  Amperex.  The  Complaint 
alleges  that  the  effects  of  this  conspiracy 
are  that  competition  for  sales  in  the 
United  States  of  such  power  grid  tubes 
has  been  eliminated  and  that  domestic 
prices  for  such  tubes  have  increased. 


The  United  States  and  defendants 
have  stipulated  that  the  Court  may  enter 
the  proposed  Final  Judgment,  which  is 
designed  to  halt  these  conspiracies  and 
help  undo  their  anticompetitive  effects, 
after  compliance  with  the  Antitrust 
Procedures  and  Penalties  Act  15  U.S.C. 
16(b)-(h).  Under  the  provisions  of 
section  2(e)  of  the  Antitrust  Procedures 
and  Penalties  Act  15  U.S.C.  16(e),  the 
proposed  Final  Judgment  may  not  be 
entered  unless  the  Court  finds  that  entry 
is  in  the  public  interest.  Entry  of  the 
proposed  Final  Judgment  will  terminate 
the  action,  except  that  the  Court  will 
retain  jurisdiction  over  the  matter  for 
any  furflier  proceedings  necessary  to 
interpret  enforce,  or  modify  the 
Judgment  or  to  punish  violations  of  any 
provisions  of  the  Judgment 

//.  Description  of  the  Practices  Involved 
in  the  Alleged  Violation 

On  or  about  February  26, 1986,  Varian 
and  Richardson  formed  Varian  Supply 
Company  ("VASCO").  a  joint  venture 
partnership  organized  under  the  laws  of 
the  State  of  California  and  having  its 
principal  offices  in  LaFox,  Illinois.  In  the 
VASCO  joint  venture  agreement  Varian 
made  Richardson  its  only  United  States 
distributor  for  the  sale  of  power  grid 
tubes  for  replacement  uses.  The  VASCO 
joint  venture  agreement  contained  a 
provision  stating.  "Upon  request  by 
Varian.  Richardison  shall  conduct  an 
aggressive  program  to  purchase  tube 
carcasses  [dud  tubesj."  Pursuant  to  this 
provision,  defendants  agreed  to  acquire 
dud  tubes  that  are  socket- 
interchangeable  with  power  grid  tubes 
produced  by  Varian  and  sold  by 
Richardson  in  the  United  States  for 
replacement  uses.  The  purpose  of  their 
agreement  was  to  reduce  or  eliminate 
the  supply  of  these  dud  tubes  to  tube 
rebuilders  in  order  to  reduce  or 
eliminate  competition  from  tube 
rebuilders  and  enable  defendants  to 
increase  their  prices  for  new  power  grid 
tubes  that  are  socket-interchangeable 
with  tubes  that  could  be  rebuilt  from 
these  dud  tubes.  Beginning  about 
January  1988.  pursuant  to  its  agreement 
with  Varian.  Richardson  acquired  from 
time  to  time  a  significant  number  of  such 
dud  tubes  and  continued  to  do  so  until 
about  August  1988. 

Defendants  also  agreed  to  use 
VASCO  as  a  vehicle  to  acquire 
competing  manufacturers  and 
distributors  of  power  grid  tubes. 

In  1988,  defendants  agreed  to  have 
VASCO  acquire  Amperex,  a  tube 
manufacturer  that  competed  with 
Varian  for  the  sale  of  many  types  and 
sizes  of  power  grid  tubes.  Pursuant  to 
this  agreement  Richardson  acquired 
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Amperex  in  or  about  July  1988. 
Following  the  acquisition,  Richardson 
discontinued  the  manufacture  of 
Amperex  power  grid  tube  types  that  had 
competed  directly  with  Varian  tube 
types,  making  Varian  the  only  or  the 
dominant  manufacturer  of  such  tube 
types. 

After  January  1988,  defendants 
increased  their  prices  for  power  grid 
tubes  that  are  socket-interchangeable 
with  tubes  that  could  be  rebuilt  from  the 
particular  dud  tubes  that  Richardson 
collected  pursuant  to  its  agreement  with 
Varian,  and  after  the  Amperex 
acquisition,  they  also  increased  their 
prices  for  power  grid  tubes  that  are 
socket-interchangeable  with  power  grid 
tubes  of  the  type  that  prior  to  July  1988 
were  produced  by  both  Varian  and 
Amperex. 

///.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is 
intended  to  prevent  and  restrain 
defendants  from  engaging  in  activity  in 
furtherance  of  (a]  their  conspiracy  to 
monopolize  the  manufacture  and  sale  of 
power  grid  tubes  that  are  socket- 
interchangeable  with  tubes  that  could  be 
rebuilt  from  the  particular  dud  tubes 
that  defendants  agreed  to  collect  and  (b) 
their  conspiracy  to  monopolize  the 
manufacture  and  sale  of  power  grid 
tubes  that  are  socket-interchangeable 
with  tubes  of  the  types  that  prior  to  July 
1988  were  produced  by  both  Varian  and 
Amperex.  The  proposed  Final  Judgment 
also  would  require  the  defendants  to 
take  action  designed  to  dissipate  the 
effects  of  the  conspiracies. 

A.  Prohibitions  and  Obligations 

Under  the  Final  Judgment,  defendants 
would  be  required  to  dissolve  VASCO 
and  terminate  all  sales  made  by  or 
through  VASCO  immediately  upon  entry 
of  the  Final  Judgment  and  to  wind  up  the 
business  of  VASCO  within  thirty  (30) 
days  after  the  entry  of  the  Final 
Judgment.  Thereafter,  defendants  would 
be  prohibited  from  taking  any  action, 
either  directly  or  indirectly,  to 
reconstitute  VASCO  without  first 
obtaining  the  written  consent  of  the 
Antitrust  Division  of  the  Department  of 
Justice.  The  Final  Judgment  also  would 
prohibit  Varian  from  granting  to 
Richardson,  either  directly  or  indirectly, 
any  exclusive  distribution  rights  in  the 
United  States  for  any  Varian  power  grid 
tubes.  It  further  would  prohibit  Varian 
from  granting  to  Richardson,  either 
directly  or  indirectly,  distribution  rights 
in  the  United  States  for  any  Varian 
power  grid  tubes  that  are  more 
favorable  than  Varian  grants  to  any 
other  person. 


In  addition,  the  Final  Judgment  would 
prohibit  certain  activity  by  the 
defendants  regarding  the  acquisition  of 
dud  tubes.  The  defendants  would  be 
prohibited  from  discussing  or  agreeing, 
either  directly  or  indirectly,  to  any  price 
at  which  either  defendant  purchases  or 
will  purchase  any  dud  tubes  from  any 
third  party.  The  defendants  would  be 
further  prohibited  from  purchasing  or 
otherwise  acquiring,  either  directly  or 
indirectly,  any  power  grid  tube  that  the 
acquiring  defendant  knows  or 
reasonably  expects  to  be  a  dud  tube  for 
the  purpose  of  increasing  the  cost  of,  or 
decreasing  competition  from,  any  tube 
rebuilders.  The  Judgment  provides  that  a 
dud  tube  would  be  deemed  to  have  been 
acquired  for  at  least  one  of  the  two 
prohibited  purposes  unless  it  was 
acquired  with  the  written  consent  of  the 
Antitrust  Division  of  the  Department  of 
Justice  or  was  acquired  under  certain 
limited  circumstances  described  in  the 
Judgment.  The  limited  circumstances  are 
designed  to  allow  the  defendants  to 
make  bona  fide  purchases  of  dud  tubes 
for  research,  rebuilding,  or  recycling  in 
connection  with  their  power  grid  tube 
businesses.  The  Judgment  also  would 
require  each  defendant  to  prepare  and 
maintain,  for  each  dud  tube  it  acquires 
after  entry  of  the  Final  Judgment, 
contemporaneous,  accurate,  and 
detailed  records  of  the  acquisition, 
handling,  and  disposition  of  the  tube. 
Absent  such  records  clearly 
demonstrating  that  one  of  the  limited 
exceptions  apply  to  a  dud  tube 
acquisition,  the  acquiring  defendant 
would  be  rebuttably  presumed  to  have 
violated  the  Judgment's  prohibition 
against  acquiring  dud  tubes. 

Morever,  the  Final  Judgment  would 
prohibit  the  defendants  from  combining 
with  their  competitors.  Neither 
defendant  would  be  allowed,  either 
directly  or  indirectly,  to  merge  or 
consolidate  with,  or  to  acquire  securities 
or  a  significant  amount  of  the  power  grid 
tube  assets  of,  any  company  that 
manufacturers,  rebuilds,  or  distributes 
power  grid  tubes,  without  first  obtaining 
the  written  consent  of  the  Antitrust 
Division  of  the  Department  of  Justice. 
The  Final  Judgment  defines  a 
"significant  amount  of  the  power  grid 
tube  assets"  of  a  company  in  a  manner 
that  would  prohibit  all  competitively 
important  asset  purchases.  This 
prohibition  of  the  Final  Judgment  also 
would  not  apply  to  the  acquisition  of 
securities  in  the  usual  and  ordinary 
course  of  business  of  both  the  seller  and 
purchaser  or,  under  certain 
circumstances,  by  an  individual  or  a 
corporate  pension  fund. 


Finally,  the  Final  Judgment  would 
prohibit  the  defendants  from  engaging  in 
other  conduct  that  either  is  or, 
depending  on  the  circumstances,  could 
be  anticompetitive.  The  defendants 
would  be  prohibited  from  sharing  any 
profits  from  the  sale  of  any  power  grid 
tubes  in  the  United  States,  without  first 
obtaining  the  written  consent  of  the 
Antitrust  Division.  The  defendants  also 
would  not  be  allowed,  either  directly  or 
indirectly,  to  discuss  or  agree  upon  any 
price  at  which  either  Richardson  or 
Varian  sells  or  will  sell  to  any  third 
party  any  power  grid  tubes  not 
manufactured  by  Varian,  to  agree  on 
any  price  or  price  level  at  which 
Richardson,  as  principal,  will  sell  to  any 
third  party  any  power  grid  tubes 
manufactured  by  Varian,  or  to  agree  on 
any  prices  or  price  levels  at  which 
Varian  sells  or  will  sell  to  any  third 
party  any  power  grid  tubes 
manufactured  by  Varian.  This  latter 
prohibition  would  not  apply  where 
Richardson  is  acting  as  Varian's  agent 
in  connection  with  any  sales  in  the 
United  States  to  any  federal,  state,  or 
local  governments,  any  original 
equipment  manufacturers,  or  any 
academic  or  other  research  facilities. 

The  Final  Judgment  would  allow  an 
authorized  representative  of  the 
Department  of  Justice  to  visit 
defendants'  offices,  after  providing 
reasonable  notice,  to  inspect  their 
records  and  to  conduct  interviews 
regarding  any  matters  contained  in  the 
Final  Judgment.  Defendants  also  would 
be  required,  upon  request,  to  submit 
written  reports,  under  oath,  pertaining  to 
any  matters  contained  in  the  Final 
Judgment. 

The  Final  Judgment  also  would 
obligate  each  defendant  to  establish  and 
implement  a  plan  for  monitoring 
compliance  with  the  terms  of  the  Final 
Judgment  by  its  officers,  directors, 
agents,  managers,  and  other  employees. 
Defendants  would  have  to  file  with  the 
Court  and  provide  plaintiff,  within 
ninety  (90)  days  after  entry  of  the  Final 
Judgment,  an  affidavit  stating  that  the 
defendants  have  complied  with  the 
terms  of  the  Final  Judgment  and  stating 
the  manner  of  their  compliance. 

B.  Effect  of  The  Proposed  Final 
Judgment  On  Competition 

The  relief  in  the  proposed  Final 
Judgment  is  designed  to  bring  to  a  halt 
defendants'  conspiracies  to  monopolize 
particular  power  grid  tubes  and  to  help 
restore  competition  to  the  power  grid 
tube  industry.  The  provision  dissolving 
VASCO,  the  injunction  against  Varian 
granting  Richardson  any  exclusive 
distribution  rights  in  the  United  States, 
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and  the  injunction  against  Richardson 
obtaining  more  favorable  distribution 
rights  in  the  United  States  will  allow  for 
competition  in  the  domestic  distribution 
of  Varian  power  grid  tubes. 

The  prohibitions  relating  to  the 
acquisition  of  dud  tubes  are  designed  to 
keep  Varian  or  Richardson  from  hmiting 
or  reducing  competition  from  tube 
rebuilders  in  the  manufacture  and  sale 
in  the  United  States  of  power  grid  tubes. 
The  prohibitions  seek  to  ensure  that 
Varian  and  Richardson  purchase  dud 
tubes  only  for  legitimate  purposes  and 
not  for  the  purpose  of  reducing  the 
.supply  of  tube  carcasses  available  to 
rebuilders.  The  injunction  against 
mergers  and  acquisition  by  either 
defendant  is  designed  to  prevent  them 
from  causing  further  consolidation  of  the 
power  grid  tube  industry  without  the 
consent  of  the  Antitrust  Division. 

The  injunctions  against  pricing 
discussions  and  agreements  are 
designed  to  prohibit  either  defendant 
from  influencing  the  price  at  which  the 
other  defendant  sells  power  grid  tubes, 
whether  those  tubes  are  produced  by 
Varian  or  by  manufacturers  other  than 
Varian.  The  injunction  against 
defendants  sharing  any  profits  from  the 
sale  of  any  power  grid  tubes  in  the 
United  States  is  designed  to  ensure  that 
Richardson's  incentives  to  distribute 
tubes  produced  by  other  manufacturers 
are  not  influenced  by  Varian.  beyond 
the  price  it  charges  Richardson  for 
Varian  tubes. 

The  Final  Judgment  provides  the 
Department  of  Justice  with  sufficient 
powers  to  monitor  the  defendants' 
compliance.  The  Department  of  Justice 
believes  that  the  proposed  Final 
Judgment  contains  adequate  provisions 
to  remedy  the  effects  of  the  alleged 
conspiracies,  promote  competition  in  the 
sale  of  power  grid  tubes  in  the  United 
States,  and  prevent  further  violations  of 
the  type  alleged  in  the  Complaint. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act.  15  U.S.C. 
15,  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  Federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorney's 
fees.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist 
the  bringing  of  such  actions.  Under  the 
provisions  of  section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuits  that 
may  be  brought  against  defendants  in 
this  matter. 


V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  APPA  provides  a  period  of  at 
least  80  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  80  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent, 
and  respond  to  the  comments.  The 
comments  and  responses  of  the  United 
States  will  be  filed  with  the  Court  and 
published  in  the  Federal  Register. 

Written  comments  should  be 
submitted  to  P.  Terry  Lubeck,  Chief, 
Litigation  II  Section.  Antitrust  Division, 
U.S.  Department  of  Justice,  Judiciary 
Center  Building,  room  10-437.  555  4th 
Street.  NW.,  Washington.  D.C  20001. 

The  proposed  Final  Judgment  provides 
that  the  Court  would  retain  jurisdiction 
over  this  action  and  that  any  party  to 
the  Final  Judgment  may  apply  to  the 
Court  for  any  order  necessary  or 
appropriate  for  the  construction, 
implementation,  or  modification  of  any 
provisions  of  the  Final  Judgment,  for  the 
enforcement  of  compliance  with  any 
provisions  of  the  Rnal  Judgment,  and  for 
the  punishment  of  any  violation  of  the 
Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  only  alternative  to  the  proposed 
Final  Judgment  would  be  a  full  trial  of 
the  case.  Tlie  Department  of  Justice, 
believes,  however,  that  such  Htigation, 
which  would  take  a  long  time  to  finally 
resolve  and  would  involve  substantial 
cost  to  the  United  States,  is  not 
warranted  since  the  prof)osed  Final 
Judgment  provides  essentially  all  of  the 
relief  the  government  would  be  likely  to 
obtain  after  a  trial  on  the  merits. 

Under  the  circumstances,  the  United 
States  determined  that  the  public 
interest  would  be  served  best  by 
obtaining  an  enforceable  consent  decree 
and  filing  the  decree  with  the  Court 
immediately.  Although  the  proposed 
Final  Judgment  may  not  be  entered  until 
the  criteria  established  by  the  APPA 
have  been  satisfied,  the  prohibitions  of 
the  Final  Judgment  will  take  effect 
immediately  because  the  defendants 
have  stipulated  that  they  will  comply 
with  the  terms  of  the  Final  Judgment, 
except  for  the  provision  that  would 
dissolve  VASCO.  pending  its  entry  by 
the  Court. 


VII.  Determinative  Materials  and 
Documents 

The  United  States  considers  the 
Distributors  Agreement  Between  Varian 
Associates,  Inc.  and  Richardson 
Electronics.  Ltd..  dated  August  8, 1991 
("Distributor  Agreement"),  which  will 
replace  the  VASCO  joint  venture 
agreement,  to  be  a  determinative 
document.  The  Distributor  Agreement 
not  only  describes  the  terms  of  Varian 
and  Richardson's  future  relationship,  but 
also  describes  some  terms  of  any 
relationship  between  Varian  and  any 
other  United  States  distributor.  The 
Distributor  Agreement  was 
determinative  in  formulating  the 
proposed  Final  Judgment.  Accordingly, 
the  United  States  will  file  a  copy  of  it 
with  this  Competitive  Impact  Statement. 

Dated:  September  30. 1991. 

Respectively  submitted. 
Michael  L  Scott, 
Kevin  Quirk, 

Attorneys,  Antitrust  Division,  U.S. 
Department  of  Justice,  room  10-437, 555  4th 
Street.  NW.,  Washington,  DC  20001,  (202)  307- 
0939. 

Distributor  Agreem«it  Between  Varian 
Associates.  Inc.  and  Richardson 
Electronics,  Ltd. 
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Distributor  Agreement 

This  Agreement  is  entered  into  as  of 
the  Effective  Date  (defined  below)  by 
and  between  Richardson  Electronics, 
Ltd..  a  Delaware  corporation 
("Distributor"),  and  Varian  Associates, 
Inc..  a  Delaware  corporation,  acting 
through  its  Power  Grid  &  X-Ray  Tube 
Products  business  ("Varian"). 

Definitions 

1.  Agreement  as  used  herein  means 
this  Distributor  Agreement  entered  into 
by  and  between  the  parties  hereto. 

2.  Direct  Accounts  as  used  herein 
means 

(a)  those  actual  or  potential 
customers,  purchasers  and  users,  listed 
on  Exhibit  A  hereto,  of  Products  at  the 
locations  specified  on  such  exhibit  and 

(b)  those  accounts  and/or  locations 
thereof  which,  although  not  listed  on 
Exhibit  A,  are  hereafter  designated  as 
Direct  Accounts  in  the  manner  provided 
in  this  Agreement, 

sales  to  which  will  be  handled,  except 
as  otherwise  provided  herein, 
exclusively  by  and  through  Varian,  its 
affiliates,  subsidiaries,  and  agents. 

3.  Distributor  Accounts  as  used  herein 
means 

(a)  any  legal  person  to  whom 
Distributor  has  heretofore  sold  or  quoted 
products  and  not  a  Direct  Account  listed 
on  Exhibit  A  hereto  and 


(b)  those  accounts  and/or  locations 
thereof  which  are  hereafter  designated 
as  Distributor  Accounts  in  the  manner 
provided  in  this  Agreement, 
sales  to  which  will  be  handled,  except 
as  otherwise  provided  herein, 
exclusively  by  Distributor  and  other 
duly  appointed  Stocking  Distributors. 

4.  EC  as  used  herein  means  the 
countries  which  make  up  the  European 
Community,  which  as  of  the  Effective 
Date  are: 

Belgium,  Denmark,  France,  Germany, 
Greece.  Ireland,  Italy.  Luxembourg, 
Netherlands,  Portugal,  Spain,  United 
Kingdom. 

5.  New  Account  as  used  herein  means 
any  actual  or  potential  customer, 
purchaser,  or  user  of  Products,  which  is 
neither  a  Direct  Account  nor  a 
Distributor  Account  prior  to  the  time  at 
which  it  is  first  identified  by,  or  comes 
to  the  attention  of,  Varian  or  Distributor. 

6.  Territory  as  used  herein  means  all 
countries  world-wide. 

7.  Effective  Date  as  used  herein 
means  the  date  on  which  (a)  Final 
Judgment  is  entered  by  the  U.S.  District 
Court  for  the  Northern  District  of 
Illinois,  Eastern  Division,  in  United 
States  V.  Varian  Associates,  Inc.  and 
Richardson  Electronics,  Ltd.,  and  (b)  all 
exhibits  hereto  are  agreed  upon  and 
signed  in  final  form,  the  date  upon 
which  this  Agreement  becomes  effective 
and  binding  upon  the  parties  hereto. 
Within  ten  (10)  days  after  the  entry  of 
such  Final  Judgment,  this  Agreement 
shall  be  amended  to  set  forth  the  date 
thereof. 

8.  Products  as  used  herein  means 
those  power  grid  tube  products  offered 
for  sale  by  Varian's  Power  Grid  &  X-Ray 
Tube  Products  business,  except 

(a)  Those  products  listed  on  Exhibit  B 
hereto; 

(b)  Any  new  power  grid  tube  product 
developed  and  manufactured  by  Varian 
which  Varian  decides,  in  its  sole 
discretion,  shall  be  excluded  from 
Products; 

(c)  Any  product,  manufactured  by 
Varian  for  another  tube  manufacturer 
and  marketed  under  such  other  tube 
manufacturer's  name,  tradename,  or 
trademark,  which  is  a  product 
manufactured  by  such  other  tube 
manufacturer  at  or  before  the  time  of 
Varian's  agreement  to  manufacture  it  for 
such  other  tube  manufacturer,  provided, 
however,  that  if  such  product  is  Socket- 
Compatible  with  any  Product,  then  this 
subparagraph  8(c)  exception  shall  apply 
only  to  the  extent  that  Varian 
manufactures  during  any  12-month 
period  a  number  of  units  less  than  one 
hundred  and  five  percent  (105%)  of  the 
number  of  units  manufactured  by  the 


manufacturer  of  such  tube  during  the  12- 
month  period  preceding  the  agreement; 

(d)  Any  product  which  Varian  begins 
to  manufacture  after  the  Effective  Date 
as  a  result  of  its  acquisition  of  the 
business  or  assets  of  another  tube 
manufacturer  and  which  is  a  product 
manufactured  by  such  other  tube 
manufacturer  at  or  before  the  time  of 
Varian's  acquisition  from  such  tube 
manufacturer  of  the  assets  used  to  make 
such  product,  provided,  however,  that  if 
such  product  Socket-Compatible  with 
any  Product,  then  this  subparagraph  8(d) 
exception  shall  apply  only  to  the  extent 
that  Varian  manufactures  during  any  12- 
month  period  a  number  of  units  less 
than  one  hundred  and  five  percent 
(105%)  of  the  number  of  units 
manufactured  by  the  manufacturer  of 
such  tube  during  the  12-month  period 
preceding  the  acquisition;  and 

(e)  products  manufactured  by  Varian 
which  are  identical  with,  or  which  (in 
view  of  their  characteristics,  price,  and 
intended  use)  are  considered  by  users  as 
equivalent  to,  products  manufactured  by 
Distributor. 

9.  Stocking  Distributor  as  used  herein 
means  any  legal  person  which  is,  or 
intends  to  become,  actively  engaged,  as 
its  usual  and  customary  business  in  the 
territory  for  which  such  person  is 
appointed  as  a  Stocking  Distributor,  on 
a  regular  and  continuous  basis  in 
buying,  stocking,  and  selling  electronic 
components  to  a  broad  base  of 
customers  located  in  the  territory  for 
which  such  person  is  appointed  as  a 
Stocking  Distributor:  has  been  appointed 
by  Varian  as  a  Stocking  Distributor 
under  a  formal  written  distributor 
agreement  which  includes  obligations  to 
maintain  inventory  stocks  of  Products  as 
set  forth  in  section  2.7  hereof  and  to  not, 
either  directly  or  through  any  third 
party,  seek  customers  for  any  of  the 
Products  or  establish  or  maintain  any 
branch  or  depot  for  the  distribution  of 
Products  outside  the  territory  for  which 
such  Stocking  Distributor  is  appointed; 
and  which  is  in  compliance  and  good 
standing  under  the  requirements  of  such 
written  distributor  agreement. 

10.  Term  as  used  herein  means  the 
term  of  this  Agreement,  which  shall 
begin  on  the  Effective  Date,  shall 
continue  for  an  initial  period  of  three  (3) 
years,  and  shall  automatically  continue 
thereafter  for  successive  three  (3)  year 
periods  unless  sooner  terminated  in  the 
manner  provided  in  section  9  hereof. 

11.  Socket-Compatible  as  used  herein 
means  the  capability  of  different  tubes 
to  be  placed  and  used  in  the  same 
socket  of  an  existing  piece  of  equipment 
without  modification  of  such  equipment. 
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1.  Distributor  Appointment 

During  the  Term,  Varian  appoints 
Distributor  to  act: 

(a)  As  Varian's  non-exclusive 
Stocking  Distributor  of  Products  to 
Distributor  Accounts  located  in  the 
United  States,  Albania,  Bulgaria, 
Czechoslovakia,  Hungary,  Poland, 
Rumania,  and  the  Union  of  Soviet 
Socialist  Republics,  and  any 
independent  countries  which  are 
thereafter  formed  from  territory  within 
the  boundaries  thereof; 

(b)  As  Varian's  exclusive  Stocking 
Distributor  of  Products  to  any  person  in 
the  EC;  and 

(c)  As  Varian's  exclusive  Stocking 
Distributor  of  Products  to  Distributor 
Accounts  in  the  remainder  of  the 
Territory. 

Varian  reserves  the  right  to  sell 
Products  as  contemplated  by  section  1.5 
hereof,  and  to  sell,  deliver  or  service 
products  or  services  (other  than 
Products)  to  any  other  customers  or 
users  without  limitation  worldwide. 

1.1    Other  Stocking  Distributors 

A.  Varian  may  from  time  to  time,  at  its 
sole  election,  appoint  other  Stocking 
Distributors  to  sell  Products  to 
Distributor  Accounts  located  in  the 
United  States,  Albania,  Bulgaria, 
Czechoslovakia,  Hungary,  Poland, 
Rumania,  or  the  Union  of  Soviet 
Socialist  Republics,  or  any  independent 
countries  which  are  thereafter  formed 
from  territory  within  the  boundaries 
thereof. 

B.  Varian  may  also,  from  time  to  time, 
appoint  other  Stocking  Distributors  to 
sell  Products  to  Distributor  Accounts 
located  in  Japan  if  (i)  Varian  develops 
and  brings  to  market  by  the  second 
anniversary  of  the  Effective  Date  three 
new  Products  which  are  commercially- 
competitive  with  products  being 
marketed  in  Japan  by  other  tube 
manufacturers,  and  (ii)  Distributor  fails 
to  increase  its  sales  of  Products  in  Japan 
by  a  factor  of  at  least  ten  (10%)  per  year 
(compounded  annually)  and  by  an 
average  of  twenty  percent  (20%)  per 
year  over  such  three-year  period;  this 
calculation  shall  include  Varian's  own 
sales  in  Japan  of  the  three  new  Products 
described  in  this  sentence.  For  purposes 
of  this  section  l.l.B,  Distributor's  sales 
of  Products  during  the  12-month  period 
precediiig  the  Effective  Date  to 
Distributor  Accounts  located  in  Japan 
shall  be  the  amount  set  forth  as  such  in 
a  letter,  dated  August  7, 1991,  from 
Dennis  R.  Gandy  to  Robert  Chapman. 


1.2  Modifications  to  Distributor 
Accounts 

Distributor  may  from  time  to  time 
propose  to  Varian  any  additions, 
modifications  or  changes  ("Changes")  in 
the  Distributor  Accounts  and  Varian 
may,  in  its  sole  discretion,  agree  to  such 
proposed  Changes  by  a  writing 
delivered  to  Distributor  no  later  than  30 
days  following  receipt  of  Distributor's 
proposed  Change  to  the  Distributor 
Accounts.  Varian's  failure  to  respond  to 
a  proposed  Change  within  such  30-day 
period  shall  constitute  rejection  of  the 
proposed  Change. 

Varian  may  from  time  to  time  propose 
to  Distributor  any  Changes  in  the 
Distributor  Accounts  and  Distributor 
may  in  its  sole  discretion  agree  to  such 
proposed  Changes  by  a  writing 
delivered  to  Varian  no  later  than  30 
days  following  receipt  of  Varian's 
proposed  Change  to  the  Distributor 
Accounts.  Distributor's  failure  to 
respond  to  a  proposed  Chailge  within 
such  30-day  period  shall  constitute 
rejection  of  the  proposed  Change. 

1.3  Modification  to  Direct  Accounts 

Distributor  may  from  time  to  time 
propose  to  Varian  any  Changes  in  the 
list  of  Direct  Accounts  and  Varian  may. 
in  its  sole  discretion,  agree  to  such 
proposed  Changes  by  a  writing 
delivered  to  Distributor  no  later  than  30 
days  following  receipt  of  Distributor's 
proposed  Change  to  the  list  of  Direct 
Accounts.  Varian's  failure  to  respond  to 
a  proposed  Change  within  such  30-day 
period  shall  constitute  rejection  of  the 
proposed  Change. 

1.4  Limitation  on  Distributor's  Sale  of 
Products;  Limited  Authorization  to  Sell 
to  Direct  Accounts 

Distributor  will  sell  Products  only  to 
Distributor  Accounts,  but  may  also 

(a)  Sell  Products  to  any  customer, 
including  Direct  Accounts,  in  the  EC; 

(b)  Sell  Products  to  any  Direct 
Account  not  located  in  the  EC,  provided, 
however,  that  such  sales  may  be  made 
only  if 

(i)  The  units  of  Product  to  be  sold  to 
such  customer  in  any  given  transaction 
are  ten  (10)  or  less  or 

(ii)  Regardless  of  the  number  of  units 
of  Product  to  be  sold  to  such  customer  in 
any  given  transaction,  the  aggregate 
invoice  value  of  such  transaction  is  less 
than  Twenty-Five  Thousand  Dollars 
($25,000.00), 

Provided,  however,  that  Distributor  shall 
not  knowingly  split,  nor  allow  any  such 
Direct  Account  to  split,  transactions  for 
the  purpose  of  qualifying  them  under 
this  section  1.4(b); 


(c)  Sell  Products  to  Direct  Accounts  to 
complete  open  orders  Distributor  has 
accepted  as  of  the  Effective  Date  from 
any  such  Direct  Account;  and 

(d)  At  Varian's  request,  sell  Products 
to  Direct  Accounts  as  an  agent  of  Varian 
where  (i)  the  order  is  taken  in  Varian's 
name  as  seller,  (ii)  the  order  is  subject  to 
acceptance  or  rejection  by  Varian  in  its 
sole  discretion,  and  (iii)  Product  to  fill 
the  order  is  shipped  by  Varian  from  its 
inventory.  When  Distributor  makes 
sales  under  this  section  1.4(d)  as  agent 
for  Varian,  it  shall  be  paid  a  commission 
thereon  equal  to  a  percentage,  as  may 
from  time  to  time  be  agreed  upon,  of  the 
invoice  value  of  the  sale.  Such 
commission  shall  be  paid  upon  shipment 
of  Product  to  the  customer. 

1.5    Varian 's  Sale  of  Products 

Varian  will  sell  Product  only  (i)  to 
Distributor,  (ii)  to  any  other  Stocking 
Distributor  taking  delivery  in,  and  for 
resale  in,  the  territory  for  which  such 
person  is  appointed  as  a  Stocking 
Distributor,  or  for  passive  sales  into  the 
EC.  (iii)  to  Direct  Accounts,  or  (iv)  as 
described  in  the  following  paragraph  of 
this  section  1.5.  Varian  may  sell  to  any 
of  the  above  through  agents  but  shall  not 
make  sales  to  agents. 

Varian  may  make  passive  sales  to 
Distributor  Accounts  located  in  the  EC 
for  delivery  F.O.B.  Varian  outside  the 
EC.  but  Varian  shall  neither  solicit 
Distributor  Accounts  located  in  the  EC 
nor  establish  branch  offices  or 
warehouses  in  the  EC  for  servicing  such 
Distributor  Accounts.  If  Varian  receives 
in  the  EC  from  a  Distributor  Account  a 
request  for  quote  or  purchase  order  for 
Product,  it  shall  advise  the  customer  of 
the  availability  of  Products  from 
Distributor.  To  reimburse  Distributor  for 
its  general  costs  associated  with  its 
sales  promotion  and  market 
development  efforts  with  respect  to 
Products.  Varian  shall  pay  to  Distributor 
a  fee  of  fifteen  percent  (15%)  of  the 
invoice  amount  on  Varian's  sales 
permitted  under  this  section  1.5  to 
Distributor  Accounts. 

1.6    New  Accounts 

Any  New  Account  which  comes  to  the 
attention  of  Distributor  or  Varian  shall 
be  deemed  to  be  a  Distributor  Account, 
subject,  however,  to  subsequent 
redesignation  by  Varian  as  a  Direct 
Account  if  such  customer  meets  the 
criteria  and  general  description  of  Direct 
Account  set  forth  in  Exhibit  A  hereto. 
Such  redesignation,  if  any,  shall  be 
made  by  the  Marketing  Manager  of 
Varian  Power  Grid  &  X-Ray  Tube 
Products  (or  the  functional  equivalent 
thereof)  by  written  notice  to  Distributer, 
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within  30  days  after  the  earliest  of  the 
date  on  which  (i)  Distributor  gives 
Varian  written  notice  of  such  New 
Account,  or  (ii)  Varian  receives  a 
request  for  quote  or  a  purchase  order  for 
F*roduct  from  such  New  Account  if 
Varian  has  knowledge  that  such  account 
is  a  New  Account.  Unless  Varian  shall 
make  such  redesignation  with  respect  to 
a  New  Account  and  shall  provide 
Distributor  written  notice  thereof,  it 
shall  refer  such  New  Account  to 
Distributor  or  to  other  Stocking 
Distributors  to  service  such  customers' 
needs  for  Products. 

Varian's  sales  of  Products  to  any  such 
New  Account  prior  to  its  redesignation 
as  a  Direct  Account  shall  be  subject  to 
the  provisions  of  section  1.7  hereof.  In 
the  event  of  any  dispute  as  to  whether  a 
New  Account  meets  the  criteria  and 
general  description  of  a  Direct  Account 
set  forth  on  Exhibit  A,  the  parties  shall 
cooperate  (pursuant  to  section  12.7 
hereof)  to  resolve  such  dispute 
expeditiously. 

1.7  Reconciliation 

In  the  event  that  (a)  Varian  accepts 
and  fills  a  purchase  order  for  Product 
other  than  as  permitted  by  section  1.5 
hereof,  or  (b)  Distributor  accepts  and 
fills  a  purchase  order  for  Product  other 
than  as  permitted  by  section  1.4  hereof, 
then,  in  such  event,  there  shall  be  due 
and  owning  from  the  party  accepting 
such  order,  and  such  party  shall 
immediately  make  good  and  full 
payment  to  the  other  party  of.  an 
amount  equal  to  thirty  percent  (30%)  of 
the  invoice  value  of  the  order.  Any  such 
payment  by  Varian  shall  be  divided 
among  all  Stocking  Distributors 
appointed  for  the  territory  in  which  the 
customer  to  which  the  sale  was  made  is 
located,  in  proportion  to  such  Stocking 
Distributors'  respective  sales  of 
Pioducts  during  the  12-month  period 
ending  on  the  date  of  the  sale  in 
question.  In  the  event  of  any  such 
payment  by  a  Stocking  Distributor,  such 
payment  shall  be  made  to  Varian.  The 
parties  stipulate  and  agree  that  the 
foregoing  amount  represents  a 
reasonable  and  fair  estimate  of  the  loss 
of  business,  suffered  by  the  party  which, 
under  the  terms  of  this  Agreement,  was 
entitled  to  accept  such  purchase  order, 
and  such  payment  shall  be  deemed  to 
remedy  Lhe  breach  which  results  from 
such  occurrence. 

1.8  Scope  of  Authority 

Distributor  and  Varian  are 
independent  companies  each  solely 
responsible  for  its  own  business,  and 
neither  shall  have  any  power  or 
authority  to  act  for,  bind,  or  commit  the 
other,  except  as  provided  in  section 


1.4(d)  hereof.  Neither  party  shall  apply 
for.  use  or  authorize  the  use  of  in  any 
way,  the  trademarks,  tradenames,  or 
trade  dress  of  the  other  party  or  any  of 
its  subsidiary  or  affiliated  companies 
(hereinafter  collectively  Trademarks") 
without  written  permission  of  the  other 
party;  provided,  however,  that  either 
party  may  utilize  the  Trademarks  of  the 
other  set  forth  in  Exhibit  C  in  connection 
with  its  respective  sales  efforts  for 
Products  (including  exhibits  at  trade 
shows,  catalogs,  etc.)  upon  blanket 
written  notice  to  the  other  and  unless 
instructed  by  the  other  not  to  use  such 
Trademark.  Each  party's  consent  to  the 
other's  use  of  Trademarks  for  the  sale  of 
Products  pursuant  to  this  Agreement 
shall  not  be  unreasonably  withheld  or 
delayed.  Any  benefits  or  value  which 
accrue  to  either  party's  Trademarks 
because  of  use  by  the  other  party, 
including  but  not  hmited  to  the  names 
and  Trademarks  "Varian,"  "Eimac,"  the 
"VA"  in  a  circle  Varian  logo,  the 
stylized  word  "Varian"  and  "Eimac"  in 
a  circle  logo,  the  "Machlett"  elliptical 
log,  "Richardson"  or  "REL,"  "National," 
"Cetron,"  or  any  of  either  party's 
stylized  logos,  shall  be  for  the  benefit  of 
the  owner  of  the  particular  Trademark, 
and  any  proprietary  interest  therein 
shall  be  owned  by  the  owner  of  the 
Trademark.  All  uses  of  the  Trademarks 
by  either  party  must  clearly  identify  the 
owner  of  the  Trademark. 

2.  Duties  and  Obligations  of  Distributor 

During  the  Term,  Distributor  will 
perform  as  follows: 

2.1    Product  Promotion 

Distributor  shall  use  reasonable 
efforts  to  promote  the  sale  of  Products 
throughout  the  Territory  and  will 
purchase  Products  from  Varian  at  the 
prices  and  under  the  other  terms  of  this 
Agreement.  Varian  acknowledges  that 
Distributor  distributes  and  sells 
products  manufactured  by  others  (some 
of  which  may  be  competitive  with 
Products).  Notwithstanding  anything 
contained  in  this  Agreement,  Distributor 
shall  not  be  restricted  or  limited  in  any 
way  or  manner  in  the  distribution  or 
sales  of  such  other  manufacturers' 
products  and  any  such  sales  activities  of 
Distributor  shall  not  be  deemed  a 
violation  of  any  of  Distributor's 
obligations  under  this  Agreement  even 
though  such  activities  may  result  in 
reduced  sales  of  Products. 

Distributor  shall  at  all  times  use 
reasonable  efforts  to  encourage 
accounts  to  which  it  is  entitled  to  sell 
under  this  Agreement  to  purchase 
Products  where  such  Products  meet  the 
customer's  technical  requirements.  If  an 
account  to  which  Distributor  is  entitled 


to  sell  under  this  Agreement  asks  for  n 
product  which  meets  certain 
specifications,  requests  assistance  in 
identifying  a  product  usable  for  a  given 
application  or  requests  a  quotation  or 
places  an  order  specifying  a  product 
only  by  technical  specification  or 
requirements  which  a  Product  will 
satisfy,  then  Distributor  shall 
recommend  the  purchase  of  the 
appropriate  Product  and  shall  always 
first  quote  or  offer  to  sell'the  appropriate 
Product  to  such  customer.  If  an  account 
to  which  distributor  is  entitled  to  sell 
under  this  Agreement  requests  either  a 
quotation  or  to  purchase  a  product  by 
use  of  Varian's  brand  name,  Distributor 
shall  always  first  quote  or  offer  to  sell 
the  appropriate  Product.  If  an  account  to 
which  distributor  is  entitled  to  sell  under 
this  Agreement  requests  either  a 
quotation  or  to  purchase  a  product  by 
use  of  an  alphanumeric  designation 
utilized  by  Varian,  but  without 
specifying  a  particular  brand  name. 
Distributor  shall  first  quote  or  offer  to 
sell  the  appropriate  Product. 

2.2  Advertising 

Distributor  will  use  reasonable  efforts 
to  promote  and  advertise  the  sale,  use 
and  application  of  Products  through 
proper  means  throughout  the  Territory. 

2.3  Promotion  Materials 

Distributor  will  familiarize  its  sales 
'  representative  employees,  customers, 
and  potential  customers  with  the 
characteristics  and  capabilities  of 
Products,  including  but  not  limited  to  by 
utilizing  the  promotional/educational 
materials  furnished  to  Distributor  by 
Varian. 

2.4  Sales  Representatives  and  Training 

Distributor  will  employ  well  trained 
sales  representatives  and  provide 
competent  sales  direction  and 
management  adequate  to  sell  Products. 

2.5  Reports 

Distributor  will  prepare  monthly  point 
of  sale  and  inventory  reports  of  Products 
stocked  by  Distributor  broken  down  by 
individual  Products  in  order  to  enable 
Varian  to  make  referrals,  at  Varian's 
sole  discretion,  of  customers  to 
Distributor.  These  reports  shall  be 
delivered  to  Varian  within  thirty  (30) 
days  after  the  end  of  each  month. 

2.6  Meetings 

Varian  and  Distributor  will  meet 
quarterly,  or  at  such  other  intervals 
agreed  to  by  the  parties,  to  discuss  the 
status  of  Distributor's  pending  purchase 
orders  to  Varian  and  to  forecast 
Distributor's  anticipated  Products 
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purchase  requirements  over  the  next  12 
month  period. 

Distributor  and  Varian  may  from  time 
to  time  conduct  meetings  for  the 
purposes  of  planning  effective  and 
efficient  marketing  of  Products,  which 
meetingsTnay  involve  discussion  of, 
among  other  things:  historical  prices  of 
Products  and  competitive  products; 
competitive  activities;  manufacturers 
commencing  or  ceasing  manufacturing 
activities:  new  potential  manufacturers 
or  products;  market  plans  with  respect 
to  Products  or  new  products:  customer 
concerns  and  problems;  market 
conditions;  product  applications  and 
uses;  potential  new  products:  new 
product  development;  advertising  and 
marketing  programs:  orders  and 
deliveries:  production  schedules; 
distribution  practices;  warranties  and 
warranty  claims;  Product  performance; 
and  training. 

2. 7    In  ventory  Stocking  Requirements 

During  the  Term,  in  order  to  ensure 
maintenance  of  adequate  inventories 
and  a  sufficiently  broad  range  of 
Products  to  promptly  serve  customers' 
needs,  Distributor  will  maintain  on  hand 
at  its  place(s)  of  business  in  the 
Territory  at  all  times  an  aggregate 
minimum  dollar  value  of  Product 
inventories  as  follows: 

(a)  During  the  first  12  months  of  the 
Term  a  minimum  of  $500,000  inventory 
of  Products; 

(b)  During  the  second  12  months  of  the 
Term  the  greater  of  either  $750,000 
inventory  of  Products  or  four  months' 
supply  based  on  Distributor's  annual 
aggregate  sales  during  the  first  12 
months  of  the  Term; 

(c)  During  the  third  12  months  of  the 
Term,  a  minimum  of  $875,000  inventory 
of  Products; 

(d)  During  the  fourth  12  months  of  the 
Term  and  each  12-month  period 
thereafter  while  the  Agreement  remains 
in  effect,  a  minimum  of  $1  million 
inventory  of  Products;  and 

(e)  At  all  times,  such  inventories  of 
Product  types  and  delivery  facilities  to 
enable  Distributor  to  promptly  service 
accounts  from  stock  and  meet 
Distributor's  customers'  needs, 
provided,  however,  that  Varian  may 
elect  at  any  time,  subject  to  section  12.4 
hereof,  to  increase  the  minimum 
inventory  level  requirements  of  this 
section  2.7  to  a  level  no  greater  than  $7 
million  if  it  determines,  in  its  sole 
discretion,  that  such  higher  inventory 
requirements  are  warranted. 

2.8    No  Disparagement 

Distributor  will  not  misrepresent  the 
capabilities,  qualities,  or  characteristics 
of  Products,  no  will  Distributor  relabel 


Products  (except  with  Varian's  written 
consent]  or  knowingly  offer  to  sell  or 
represent  to  a  customer  that  another 
manufacturer's  product  is  a  Product 
manufactured  by  Varian  or  that  Varian's 
Product  is  manufactured  by  another 
manufacturer. 

2.9    Confidential  Information  of  Varian 

Distributor  will  protect  the 
confidentiality  of  Varian's  confidential 
information  as  follows: 

(a)  All  drawings,  technical  documents 
or  other  information  concerning  Varian's 
Products  or  parts  thereof  and  business, 
which  Varian  has  submitted  to 
Distributor  either  before  or  after  the 
execution  of  this  Agreement,  shall 
remain  the  property  of  Varian; 

(b)  Except  for  Varian's  standard 
product  literature  which  is  publicly 
available.  Distributor  will  not  disclose 
to  third  parties,  without  the  written 
consent  of  Varian,  any  of  Varian's 
drawings  and  technical  documents 
relating  to  Products  or  parts  thereof  or 
business  documents,  including  but  not 
limited  to  such  drawings,  technical 
documents,  information,  and  data  which 
are  specifically  identified  and  marked 
"Confidential"  or  "Proprietary" 
.information  of  Varian  prior  to  their 
receipt  by  or  disclosure  to  Distributor, 
subject  to  exception  for  legally  required 
disclosures  to  the  United  States 
Government  or  other  disclosures 
required  by  law,  no  shall  Distributor  use 
this  information  without  the  written 
consent  of  Varian  for  any  reason  other 
than  performance  of  Distributor's 
obligations  under  this  Agreement;^nd 

(c)  All  documents,  reports  or 
information,  including  confidential  or 
proprietary  information,  provided  by 
Varian  to  Distributor  shall  be  returned 
by  Distributor  to  Varian  upon  Varian's 
request  therefor  after  termination  of  this 
Agreement. 

3.  Obligations  of  Varian 

During  the  Term,  Varian  will  perform 
as  follows: 

3.1  Sale  of  Products 

Varian  will  sell  Products  to 
Distributor  at  the  prices  and  under  the 
other  terms  of  this  Agreement. 

3.2  Sales  Technical  Service  Support 

Varian  will  provide  to  Distributor 
reasonable  ongoing  sales,  marketing  and 
qualified  technical  service  support 
regarding  sales,  installation,  use  or 
maintenance  of  Products. 

3.3  Product  Literature 

Varian  will  provide  to  Distributor,  at 
Distributor's  request,  reasonable 


quantities  of  Varian's  standard  product 
literature. 

3.4  Confidential  Information  of 
Distributor 

Varian  will  protect  the  confidentiality 
of  Distributor's  confidential  information 
as  follows: 

(a)  All  information  and  data 
concerning  Distributor's  sales, 
customers,  inventories,  and  business 
which  Distributor  has  submitted  to 
Varian,  either  before  or  after  the 
execution  of  this  Agreement,  shall 
remain  the  property  of  Distributor 

(bl  Varian  will  not  disclose  to  third 
parties  without  the  written  consent  of 
distributor,  any  of  Distributor's 
documents,  information,  or  data  relating 
to  its  sales,  customers,  inventories,  or 
business,  including  but  not  limited  to  the 
reports  referred  to  in  section  2.5  hereof 
or  any  similar  reports  heretofore 
provided  to  Varian,  including  but  not 
limited  to  such  documents,  information 
and  data  which  are  specifically 
identified  and  marked  "Confidential"  or 
"Proprietary"  information  of  Distributor 
prior  to  their  receipt  by  or  disclosure  to 
Varian,  subject  to  exception  for  legally 
required  disclosures  to  the  United  States 
Government  or  other  disclosures 
required  by  law,  nor  shall  Varian  use 
these  documents,  information  or  data 
without  the  written  consent  of 
Distributor  for  any  reason  other  than 
performance  of  Varian's  obligations 
under  this  Agreement;  and 

(c)  All  documents,  reports,  data,  or 
information,  including  but  not  limited  to 
confidential  or  proprietary  information, 
provided  by  Distributor  to  Varian  shall 
be  returned  by  Varian  to  Distributor 
upon  Distributor's  request  therefor  after 
termination  of  this  Agreement. 

3.5  Stocking  Levels 

Varian  will  recommend  from  time  to 
time,  at  its  sole  discretion,  stocking 
levels  of  Products  to  be  maintained  by 
Distributor. 

3.6  Reports 

Varian  will  prepare  quarterly  reports 
of  its  sales  to  Distributor  Accounts  in 
the  EC.  These  reports  shall  be  delivered 
to  Distributor  within  thirty  (30)  days  of 
the  end  of  each  quarter. 

4.  Terms  and  Conditions 

Varians's  sale  of  Products,  parts  and 
services  to  Distributor  shall  be  only  by 
purchase  orders  from  Distributor  to 
Varian  for  delivery  pursuant  to 
schedules  agreed  to  by  the  parties,  but 
in  no  event  longer  than  twelve  (12) 
months  after  the  order  date,  and  subject 
to  Varian's  then  current  standard  terms 
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and  conditions  of  sale,  the  current 
version  of  which  as  of  the  Effective  Date 
is  attached  as  Exhibit  D  hereto.  Varian 
may  amend  or  modify  its  standard  terms 
and  conditions  of  sale  at  any  time  upon 
written  notice  thereof  to  Distributor. 
Any  such  amendment  shall  become 
effective  thirty  (30)  days  following 
transmittal  of  such  notice  of  amendment 
or  such  other  date  which  is  mutually 
agreed  upon  by  Varian  and  Distributor. 
In  the  event  of  any  conflict  between  the 
terms  of  this  agreement  and  Varian's 
standard  terms  and  conditions  of  sale, 
the  provisions  of  this  Agreement  shall 
control.  Varian's  standard  terms  and 
conditions  of  sale  shall  also  include  the 
Operating  Hazards  Warning  Sheet 
included  with  each  product.  No  other 
terms  and  conditions  of  sale  (including, 
but  not  limited  to  those  preprinted  upon 
Varian's  or  Distributor's  quotation, 
order  acknowledgement,  purchase 
order,  invoice  or  statement  forms)  shall 
apply  to  any  sale  of  Products  pursuant 
to  this  Agreement.  Acceptance  of  any 
orders  placed  by  Distributor  to  Varian. 
either  by  written  acknowledgement  or 
by  shipment  of  Products,  does  not 
constitute  acceptance  by  Varian  of  any 
terms  and  conditions  of  sale  or  purchase 
other  than  those  set  forth  in  Exhibit  D 
hereto  or  any  amendment  or  changed 
version  thereof. 

5.  Price  and  Delivery 

Pricing  and  delivery  of  Products  shall 
be  as  follows: 

5. 1    Prices  and  Price  Protection 

Prices  for  Products  sold  to  Distributor 
during  the  Term  shall  be  at  the  firm 
prices  stated  in  Exhibit  E  (or  any 
amended  version  thereof)  or  at  Varian's 
lowest  price  to  other  distributors, 
including  Stocking  Distributors  and 
Direct  Accounts  with  respect  to 
purchases  made  for  purposes  of  resale 
(other  than  as  a  component  part  of  tube- 
using  equipment). 

a.  In  the  event  that  Varian  violates  the 
provisions  of  this  section  5.1,  Varian 
shall  credit  Distributor,  with  respect  to 
each  such  sale,  an  amount  equal  to  the 
difference  between  the  lower  price 
charged  to  any  such  other  purchaser  and 
the  higher  price  charged  to  Distributor 
for  the  same  Product  within  120  days  of 
the  date  that  such  lower  price  was 
charged  to  such  other  purchaser. 

b.  All  prices  for  Products  are  in  U.S. 
dollars,  F.O.B.  place  of  manufacture. 
Distributor  shall  have  the  sole  right  to 
determine  and  set  its  prices  to  its 
customers  for  the  sale  of  Products. 

c.  Prices  listed  on  Exhibit  E  hereto  do 
not  include  sales,  use,  excise,  or  similar 
taxes.  The  amount  of  any  present, 
retroactive,  or  future  sales,  use,  excise 


or  similar  tax  applicable  to  Distributor's 
purchase  of  Products  will  be  added  to 
the  Varian  invoice  and  paid  by 
Distributor  unless  Distributor  provides 
Varian  with  tax  exemption  certificates 
acceptable  to  Varian  and  the 
appropriate  taxing  authorities. 

5.2  Price  Changes 

Subject  to  the  provisions  of  section 
5.1.  prices  for  Products  and  other  terms 
and  conditions  of  sale  may  be  changed 
by  Varian  at  any  time  upon  thirty  (30) 
days  prior  written  notice  to  Distributor, 
but  no  such  change  will  be  effective  as 
to  any  order  received  by  Varian  from 
distributor  before  the  effective  date  of 
the  change. 

5.3  Invoices,  Risk  of  Loss  and  Payment 

Varian  shall  mail  invoices  and  all 
shipping  notices,  bills  of  lading  and 
receipts,  after  each  shipment  of  Products 
to  Distributor.  Risk  of  loss  or  damage 
shall  pass  to  Distributor  upon  Varian's 
release  of  Products  to  the  shipping  agent 
or  carrier  for  shipment  to  Distributor  or 
to  such  destination  specified  by 
Distributor.  All  invoices  are  due  and 
payable  upon  receipt  and  must  be  paid 
no  later  than  thirty  (30)  days  after 
transmittal  to  Distributor  except  in  the 
event  of  a  bona  fide  dispute  with  respect 
to  the  invoice  or  a  portion  thereof.  In  the 
event  of  any  such  billing  dispute,  the 
parties  shall  cooperate  (pursuant  to 
section  12.7  hereof)  to  resolve  such 
dispute  expeditiously,  and  Distributor 
shall  promptly  pay  any  remaining 
unpaid  invoice  amount  in  accordance 
with  such  resolution. 

5.4  Credit 

Varian.  at  its  sole  discretion,  may 
change  or  limit  the  amount  or  duration 
of  credit  extended  to  Distributor.  In 
addition  to  any  other  remedies  available 
to  Varian  under  this  Agreement  or  under 
applicable  law,  Varian  may  cancel  any 
orders  accepted  by  Varian  or  delay  the 
shipment  of  orders  if  Distributor  fails  to 
pay  any  invoice  within  thirty  (30)  days 
after  its  transmittal  to  Distributor  except 
to  the  extent  that  the  invoice  or  a 
portion  thereof  is  in  dispute. 
Notwithstanding  the  preceding  sentence, 
Varian  shall  not  cancel  or  delay 
shipment  of  any  order  from  Distributor 
without  allowing  Distributor  to  agree  to 
pay  for  Products  C.O.D. 

5.5  Product  Discontinuance 

Varian  may  discontinue  its  production 
or  sale  of  any  Products  at  any  time 
during  the  Term  of  this  Agreement  upon 
giving  Distributor  at  least  one  hundred 
eighty  (180)  days  written  notice  of  such 
discontinuance,  unless  sooner 
discontinuance  without  notice  is 


required  by  a  health,  safety  or 
environmental  risk.  Notwithstanding 
any  such  discontinuance,  Varian  will  fill 
any  order  for  a  reasonable  quantity  of 
such  discontinued  Product(s)  placed  by 
Distributor  prior  to  the  expiration  of  the 
180-day  notice  period  provided  for 
herein. 

5.6  Restocking  Charge 

Varian  may,  in  its  sole  discretion, 
from  time  to  time  agree  to  accept  the 
return  of  selected  items  of  Distributor's 
unused  stock  of  Products,  for  credit  to 
Distributor's  account  only,  subject  to 
Distributor's  prepayment  of  restocking 
charges.  Varian  may  amend  or 
discontinue  some  or  all  of  these 
restocking  arrangements  at  any  time 
upon  written  notice  to  Distributor. 

5.7  Delivery 

Delivery  of  Product  shall  be  as  agreed 
to  by  Varian  and  Distributor  with 
respect  to  each  specific  order  or,  in  the 
event  of  the  parties'  failure  to  agree. 
Varian  shall  use  commercially 
reasonable  efforts  to  complete  delivery 
within  120  days  of  the  date  of  the  order 
In  the  event  that  Varian  shall  not  have 
sufficient  supply  to  meet  its  delivery 
obligations  with  respect  to  all  orders 
from  Stocking  Distributors  and  Varian's 
sales  to  Direct  Accounts,  delivery  of 
Product  shall  be  apportioned  among  all 
pending  orders  as  permitted  by  law. 
provided,  however,  that  orders  for 
actual  sale  or  resale  of  Product  to 
customers  shall  be  filled  before  orders 
for  inventory  purposes.  In  such 
circumstances,  priority  among  orders  for 
actual  sale  or  resale  of  Product  to 
customers  shall  be  established 
according  to  the  respective  date  on 
which  Varian  received  such  orders,  but 
in  the  event  that  Varian  has  insufficient 
supply  to  make  delivery  on  such  orders 
received  on  the  same  date,  it  shall  make 
deliveries  pro  rata  on  orders  received  on 
that  date.  In  connection  with 
establishing  priorities  under  this  section 
5.7,  Varian  shall  not  curtail  scheduled 
deliveries  to  Distributor  before  (a)  giving 
Distributor  notice  of  such  potential 
curtailment,  to  the  extent  possible  under 
the  circumstances  which  gave  rise  to  the 
curtailment,  and  (b)  Distributor  has  had 
a  reasonable  time  within  which  to 
establish  that  it  has  commitments  from 
its  customers  which  entitle  it  to  priority 
over  orders  for  inventory  purposes. 

6.  Warranty 

6.1    Varian  warrants  that  Products 
are  free  of  defects  in  material  and 
manufacture  at  the  time  of  shipment 
pursuant  to  the  warranty  terms  set  forth 
in  Exhibit  F  hereto  and  any  standard 
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additional  performance  and 
specification  warranties  and  different 
warranty  periods  as  stated  on  individual 
Product  warranty  documents.  Varian's 
entire  liability  and  Distributor's 
exclusive  remedy  under  these 
warranties  shall  be  either  to  promptly 
replace  defective  units  at  no  charge  or 
cost  to  Distributor,  or,  at  Varian's 
option,  to  refund  the  actual  or  pro  rata 
purchase  price  paid  by  Distributor 
within  a  reasonable  time  after  written 
notification  of  the  defect  and  return  of 
the  defective  Product  to  Varian.  Costs  of 
returning  an  item  to  Varian  for 
replacement  shall  be  paid  by 
Distributor. 

6.2  The  warranty  stated  in  section 
6.1  above  is  made  in  lieu  of  all  other 
warranties,  express  or  implied,  including 
but  not  limited  to  the  implied  warranties 
of  merchantability,  fitness  for  particular 
purpose,  and  any  warranty  arising  out  of 
a  course  of  dealing  or  of  performance, 
custom  or  usage  of  trade,  except 
warranties  of  title  and  against  patent 
infringement. 

6.3  If  Distributor  offers  express  or 
implied  warranties  and  limited  remedies 
to  Distributor's  customers  which  differ 
from  those  stated  above.  Distributor  will 
assume  full  responsibility  for  all 
liability,  loss,  cost,  and  expense  arising 
out  of,  or  in  connection  with,  the 
different  warranties  and/or  remedies 
offered  by  Distributor,  and  will  defend 
and  indemnify  Varian  for  any  costs  of 
suit  or  liability  arising  therefrom. 

6.4  Varian  has  no  obligation  under 
the  warranty  stated  in  section  6.1  with 
respect  to  Products  that  have  been 
modified  or  damaged  through  misuse, 
abuse,  accident,  neglect,  or  mishandling 
by  Distributor,  or  Distributor's 
customers,  agents,  servants  or  others. 

7.  Intellectual  Property  Rights 

If  any  claim  or  demand  is  made,  or 
action  is  brought,  against  Distributor,  or 
any  owner  or  user  of  Products  sold  or 
distributed  by  Distributor  in  any 
country,  for  any  actual  or  alleged 
infringement  or  use  of  letters  patent, 
registered  designs,  copyrights  or 
proprietary  information  arising  out  of 
the  manufacture,  use,  sale  or  disposal  of 
Products  or  any  part  thereof  supplied  by 
Varian,  Varian  shall  indemnify,  defend 
and  hold  Distributor  and  subsequent 
purchasers  harmless  with  respect  to 
such  claim,  demands  or  actions,  except 
to  the  extent  such  items  are 
manufactured  by  Varian  in  compliance 
with  Distributor's  designs  and  stated 
requirements  for  specific  structure. 
Distributor  agrees  that  to  the  extent 
permitted  by  contract  between 
Distributor  and  owners  or  users  of 


Products,  Varian  may  at  its  own  election 
and  expense  either 

(a)  Procure  for  Distributor,  owners 
and  users  of  Products  the  right  to 
continue  using  the  Products  or  the  part 
thereof  in  question,  or 

(b)  Modify  the  Products  or  such  part 
so  that  they  become  non-infringing,  or 

(c)  Replace  Products  or  such  part  with 
non-infringing  products  or  parts,  or 

(d)  If  the  choices  above  are  not 
available  on  reasonable  terms.  Varian 
may  repurchase  Products  upon  giving 
notice  in  writing  to  Distributor  and  such 
owners  or  users. 

Varian  and  Distributor  shall  each  give 
the  other  prompt  notice  of  any 
infringement  claim  it  receives  related  to 
Products. 

8.  Product  Liability 

Varian  shall  be  responsible  for 
product  liability  claims  of  third  parties 
to  the  extent  proximately  caused  by  the 
fault  or  neglect  of  Varian,  its  employees 
or  agents.  Distributor  shall  be 
responsible  for  the  product  liability 
claims  of  third  parties  to  the  extent 
proximately  caused  by  the  fault  or 
neglect  of  Distributor,  its  employees  or 
agents.  Each  party  to  this  Agreement 
shall  give  the  other  prompt  notice  of  any 
liability  claim,  suit  or  demand  related  to 
Products  and  which  involves  such 
party's  manufacture,  sale,  delivery, 
service  or  other  activities  relating  to 
Products. 

9.  Termination 

9.1    At-WiU  Termination 

In  the  event  that  either  party  wishes 
to  terminate  this  Agreement  at  any  time 
or  in  any  maimer  other  than  in 
accordance  with  the  provisions  of 
sections  9.2,  9.3  or  9.4  hereof,  then,  in 
such  event,  this  Agreement  shall 
terminate  three  (3)  years  after  both  of 
the  following  conditions  are  satisfied: 

(a)  Written  notice  of  such  termination 
is  given  pursuant  to  the  procedures  set 
forth  in  section  11  hereof,  and 

(b)  The  terminating  party  makes  good 
and  full  payment  to  the  non-terminating 
party  of  an  amount  equal  to  one  and 
one-half  (1.5)  times  Distributor's  total 
sales  of  Products  during  the  twelve  (12) 
month  period  ending  on  the  last  day  of 
the  second  full  month  immediately 
preceding  the  date  of  the  written  notice 
of  termination  as  for  Uquidated  damages 
occasioned  by  such  termination.  In  no 
event,  however,  shall  the  amount 
payable  under  this  section  9.1(b)  exceed 
Twenty-Five  Million  Dollars 
($25,000,000). 

The  parties  stipulate  and  agree  that 
the  amount  specified  in  the  preceding 
sentence  represents  a  reasonable  and 


fair  estimate  of  the  loss  to  be  suffered 
by  the  non-terminating  party  in  such 
circumstances.  This  provision  is  in  lieu 
of  any  legal,  equitable,  and  statutory 
rights  the  non-terminating  party  may 
have  for  termination,  but  this  provision 
shall  not  relieve  either  of  the  parties  of 
its  respective  obligations  under  this 
Agreement  during  the  three-year 
termination  period.  The  parties  heieto 
may  elect  to  waive  this  liquidated 
damage  provision  by  mutual  %vritten 
consent. 

9.2    Breach 

In  the  event  that  either  party  shall 
materially  breach  any  of  the  terms, 
conditions  or  obligations  of  this 
Agreement  which  are  to  be  observed 
and  performed  by  such  party,  the  non- 
breaching party  may  terminate  this 
Agreement  at  its  sole  election.  A 
material  breach  shall  be  deemed  to  have 
occurred  upon  the  election  of  the  non- 
breaching party  to  terminate  the 
Agreement  following  sixty  (60)  days 
written  notice  of  such  breach  and  the 
failure  of  the  breaching  party  to  remedy 
the  breach  within  such  sixty  (60)  day 
period.  Such  election  to  terminate  shall 
be  in  writing  and  shall  be  given  by  the 
non-breaching  party  to  the  breaching 
party  within  120  days  follo%ving  the 
expiration  of  the  eO-day  notice  and  cure 
period  provided  for  above. 

For  purposes  of  this  Agreement,  a 
material  breach  shall  be: 

(a)  Assignment  by  either  party  of  its 
rights  and  obligations  under  this 
Agreement  without  the  written  consent 
of  the  other  party  as  required  by  section 
12.2  hereof. 

(b)  Material  failure  of  either  party  to 
fulfill  a  material  obligation  under  this 
Agreement  after  having  previously 
received  notice  of  its  breach  of  that 
obligation  and  its  failure  to  cure  such 
breach. 

(c)  Failure  to  pay  any  amount  due 
pursuant  to  the  provisions  of  sections 
1.5. 1.7  or  5.1  hereof. 

(d)  Distributor's  failure  to  maintain 
minimum  inventory  levels  as  required 
by  section  2.7  hereof, 

(e)  Varian's  failure  to  enforce  in  its 
agreements  with  other  Stocking 
Distributors  the  same  minimum 
inventory  levels  required  of  Distributor 
in  accordance  with  section  2.7  hereof. 

(f)  Varian's  failure  to  deliver  Product   • 
as  required  under  section  5.7  of  this 
Agreement. 

(g)  Distributor's  failure  to  make 
payment  when  due  for  Products 
purchased  from  Varian  pursuant  to  this 
Agreement,  except  to  the  extent  of  a 
bona  fide  billing  dispute  or 
disagreement  between  Distributor  and 
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Varian  as  described,  and  subject  to  the 
obligations  set  forth,  in  section  5.3 
hereof. 

(h)  Distributor's  sale  of  all  or 
substantially  all  of  its  assets  which 
relate  to  the  distribution  of  Products 
without  the  prior  written  consent  of 
Varian.  which  consent  shall  not  be 
unreasonably  withheld  or  delayed. 

(i)  Varian's  sale  of  all  or  substantially 
all  of  its  assets  which  relate  to  the 
manufacture  of  Products  without  the 
prior  written  consent  of  Distributor, 
which  consent  shall  not  be 
unreasonably  withheld  or  delayed. 

In  the  event  of  an  Intentional  Material 
Breach  (as  hereafter  defined)  of  this 
Agreement,  then,  upon  the  non- 
breaching party's  election  to  terminate 
this  Agreement,  as  provided  in  this 
section  9.2,  there  shall  be  due  and  owing 
from  the  breaching  party  to  the  non- 
breaching party,  and  the  breaching  party 
shall  make  good  and  full  payment  to  the 
non-breaching  party  of,  an  amount  equal 
to  one  and  one-half  (1.5)  times 
Distributor's  sales  during  the  twelve  (12) 
month  period  ending  on  the  last  day  of 
the  second  full  month  immediately 
preceding  the  dale  of  the  written  notice 
of  breach  as  and  for  liquidated  damages 
occasioned  by  such  breach  and 
termination.  In  no  event,  however,  shall 
the  amount  payable  under  this  section 
9.2  exceed  Twenty-Five  Million  Dollars 
($25,000,000).  The  parties  stipulate  and 
agree  that  the  foregoing  amount 
represents  a  reasonable  and  fair 
estimate  of  the  loss  to  be  suffered  by  the 
non-breaching  party  in  such 
circumstances.  This  provision  is  in  lieu 
of  any  legal,  equitable,  and  statutory 
rights  the  non-breaching  party  may  have 
for  breach  and  termination,  but  this 
provision  shall  not  relieve  either  of  the 
parties  of  its  respective  obligations 
under  this  Agreement  until  the  effective 
date  of  such  termination.  The  parties 
hereto  may  elect  to  waive  this 
liquidated  damage  provision  by  mutual 
written  consent. 

In  the  event  of  termination  under  this 
section  9.2,  the  non-breaching  party 
may,  in  its  sole  discretion,  elect  to  defer 
the  effective  date  of  such  termination  by 
a  period  of  up  to  thirty-six  (36)  months 
from  the  date  of  its  written  election  to 
termination  hereunder.  Any  such 
election  to  defer  the  effective  date  of 
termination  shall  have  no  effect  upon 
the  breaching  party's  obligation  to  make 
any  payment  required  by  the 
immediately  preceding  paragraph 
according  to  its  terms. 

For  purposes  of  this  section  9.2.  an 
"Intentional  Material  Breach"  shall  be 
any  material  breach  found  by  a  duly 
selected  panel  of  arbitrators  (pursuant 
to  section  12.7(c)  hereof)  to  have  been 


committed  by  the  breaching  party  with 
the  predominant  intent  of  avoiding 
liability  for  the  payment  it  would  be 
required  to  make  due  to  an  at-will 
termination  (pursuant  to  section  9.1 
hereof). 

If,  in  the  event  of  any  material  breach, 
the  non-breaching  party  elects  not  to 
terminate  this  Agreement,  the  non- 
breaching party  shall  nonetheless  retain 
and  have  all  rights  to  pursue  any  other 
legal,  equitable,  and  statutory  remedies 
(other  than  termination  of  this 
Agreement)  it  may  have  for  such  breach. 

In  the  event  of  any  non-material 
breach,  the  non-breaching  party  shall 
have  all  rights  to  pursue  any  legal, 
equitable,  and  statutory  remedies  (other 
than  termination  of  this  Agreement)  it 
may  have  for  such  breach. 

9.3  Force  Majeure 

In  the  event  of  the  occurrence  of  a 
force  majeure  event  or  events  as  defined 
in  and  pursuant  to  the  terms  of  section 
12.1  herein,  either  party  may  cancel  this 
Agreement  pursuant  to  the  terms  of 
section  12.1  upon  thirty  (30)  days  written 
notice  and  in  accordance  with  the 
provisions  of  section  12.1  hereof. 

9.4  Insolvency 

In  the  event  that  either  of  the 
following  events  ("Event  of  Insolvency") 
occurs  with  respect  to  a  party,  the  other 
party  may  terminate  this  Agreement,  at 
its  sole  election  and  without  prejudice  to 
any  of  its  other  legal  and  equitable 
rights  and  remedies,  upon  sixty  (60) 
days  written  notice  of  its  intention  to  do 
so  unless  the  Event  of  Insolvency  is 
removed  within  such  sixty  (60)  day 
period: 

(a)  an  application  for  protection, 
adjudication  of  bankruptcy  or 
insolvency,  order  of  Uquidation  or  order 
approving  a  plan  of  liquidation  or 
reorganization  pursuant  to  or  under  any 
bankruptcy  or  insolvency  law;  or 

(b)  the  commission  or  appointment  of 
a  receiver  for  the  business  or  property  of 
the  party  or  its  making  of  any  general 
assignment  for  the  benefit  of  its 
creditors. 

9.5  Effect  of  Termination 

Upon  the  effective  date  of  termination 
of  this  Agreement  by  either  party: 

(a)  Distributor  shall  immediately 
cease  to  represent  itself  as  an 
authorized  distributor  of  Varian  with 
respect  to  Products,  and  all  rights  and 
restrictions  of  or  on  either  party 
hereunder  shall  cease  except  as  to: 

(i)  Claims  arising  prior  to  the  effective 
date  of  termination; 

(ii)  Liability  for  liquidated  damages  as 
provided  in  sections  9.1  and  9.2;  and 


(iii)  Rights  or  obligations  of  a 
continuing  nature  such  as  those  set  forth 
in  sections  1.8  (Scope  of  Authority  (with 
respect  to  the  consented-to  use  of 
Trademarks)),  2.9  (Confidential 
Information  of  Varian).  3.4  (Confidential 
Information  of  Distributor),  6 
(Warranty),  7  (Intellectual  Property 
Rights),  8  (Product  Liability),  and  10 
(Limitation  of  Liability). 

(b)  Except  for  use  a  party  may  make 
of  the  other  party's  Trademarks  and 
corporate  logo  in  the  sale  of  Product 
which  such  first  party  owns,  as  set  forth 
in  section  1.8  hereof,  each  party  shall 
immediately  cease  use  of  the  other 
party's  Trademarks  and  corporate  logo 
and  take  all  reasonable  action  to  cause 
the  removal  within  a  reasonable  time  of 
the  other  party's  Trademarks  and 
corporate  logo  from  all  signs,  directories, 
business  cards,  sales  literature, 
advertisements  and  any  other  places 
where  used  by  the  party. 

(c)  Such  termination  shall  not  affect 
obligations  with  respect  to  events  or 
actions  taking  place  or  omitted  before 
the  effective  date  of  termination. 

10.  Limitation  of  Liability 

10.1  Neither  Varian  nor  distributor 
shall  be  liable  to  the  other  for  any 
special,  incidental,  punitive,  or 
consequential  damages  (including,  but 
not  limited  to  loss  of  profits,  revenue  or 
business)  resulting  from  or  in  any  way 
related  to  products,  any  of  distributor's 
purchase  orders,  this  agreement,  or  the 
termination  of  this  agreement,  except  to 
the  extent  represented  by  amounts 
owing  pursuant  to  sections  1.5. 1.7.  5.1. 
9.1.  and  9.2  hereof.  This  limitation 
applies  regardless  of  whether  the 
damages  or  other  relief  are  sought  based 
on  breach  of  warranty,  breach  of 
contract,  negligence,  strict  liability  in 
tort,  or  any  other  legal  or  equitable 
theory. 

10.2  Any  action  for  any  breach  of 
obligation  under  this  Agreement  must  be 
commenced  within  one  (1)  year  after  the 
non-breaching  party  discovers  the 
breach,  provided,  however,  that  any 
claim  for  breach  of  warranty  may  be 
commenced  at  any  time  permitted  by 
the  applicable  warranty. 

11.  Notices 

11.1    Method 

All  notices  and  elections  ("Notices") 
required  or  permitted  by  this  Agreement 
must  be  in  writing  and  sent  by  certified 
or  express  mail,  with  return  receipt 
requested.  Federal  Express  or  other 
overnight  services,  or  facsimile 
transmission.  The  date  of  Notice  is 
deemed  to  be  the  date  it  is  sent  or 
transmitted. 
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11.2    Party  to  Receive  Notice 

Distributor  shall  send  all  Notices  to 
Varian  under  this  Agreement  to: 
Marketing  Manager,  Varian  Power  Grid 

&  X-Ray  Tube  Products 
(If  by  mail  Federal  Express  or  other 

overnight  service:) 
301  Industrial  Way,  San  Carlos, 

California  94070 
If  by  facsimile  transmission: 
(415)  592-9988 
With  separate  copies  to: 
Vice  President  and  General  Manager, 

Varian  Power  Grid  &  X-Ray  Tube 

Products 
(If  by  mail,  Federal  Express  or  other 

overnight  service:) 
1678  South  Pioneer  Road, 
Salt  Lake  City,  Utah  84104 
(If  by  facsimile  transmission:] 
(801)  973-5089 
Varian  Associates,  Inc.,  Attention: 

General  Counsel 
(If  by  mail.  Federal  Express  or  other 

overnight  service:) 
3050  Hansen  Way,  Palo  Alto,  CA  94304 
(If  by  facsimile  transmission:) 
415-424-5998 

Varian  shall  send  all  notices  to 
Distributor  under  this  Agreement  to: 
Richardson  Electronics,  Ltd..  Attention: 

President 
(If  by  mail.  Federal  Express  or  other 

overnight  service:) 
40W267  Keslinger  Road,  LaFox,  Illinois 

60147 
(If  by  facsimile  transmission:) 
708-206-2950 
With  a  separate  copy  to: 
Richardson  Electronics,  Ltd.,  Attention: 

General  Counsel 
(If  by  mail.  Federal  Express  or  other 

overnight  service:) 
40W267  Keslinger  Road,  LaFox,  Illinois 

60147 
If  by  facsimile  transmission:) 
708-208-2950 

11.3    Change 

By  notice  as  stated  above,  a  party 
may  designate  in  writing  other 
individuals  to  receive  notice  on  its 
behalf  and  may  change  the  address  or 
facsimile  transmission  number  of  any 
individual  who  is  to  receive  notice  on  its 
behalf. 

12.    General  Terms 

12.1    Force  Majeure 

Neither  party  shall  be  liable  for  any 
delay  or  failure  to  perform  its 
obligations  under  this  Agreement  to  the 
extent  that  such  delay  or  failure  arises 
from  circumstances  beyond  its  control, 
including  but  not  limited  to.  acts  of  God, 
war.  riot  or  civil  commotion,  industrial 
dispute,  fire,  flood,  drought,  or  act  of 


government.  Each  party  shall  keep  the 
other  fully  informed  of  any  such 
circumstances,  and  performance  by  the 
party  so  affected  of  its  obligations 
hereunder  shall  be  suspended  during  the 
existence  of  such  circumstances, 
provided,  however,  that  if  (a)  such 
suspension  has  exceeded  two  hundred 
twenty-five  (225)  days  and  (b)  the 
suspension  affects  more  than  50%  of  the 
business  transacted  under  this 
Agreement,  then  the  other  party  has  the 
right  to  terminate  this  Agreement  by 
written  notice,  as  provided  in  section 
9.3.  to  the  party  so  affected.  For 
purposes  of  the  preceding  sentence,  in 
calculating  whether  a  suspension  affects 
more  than  50%  of  the  business 
transacted  under  this  Agreement,  there 
shall  be  excluded  from  such  calculation 
any  diminution  in  business  resulting 
from  the  operation  of  the  provisions  of 
section  12.8  hereof. 

12.2    Assignment 

Except  for  the  purchase  of  parts, 
assemblies  and  supplies,  neither 
Distributor  nor  Varian  may  assign  or 
subcontract  this  Agreement  without  the 
prior  written  consent  of  the  other  party 
which  consent  shall  not  be 
unreasonably  withheld.  Any  assignment 
without  such  written  consent  shall  be 
void  and  shall  entitle  the  nonassigning 
party  to  terminate  the  Agreement. 
Claims  for  moneys  due  or  to  become  due 
hereunder  may  be  assigned  by  Varian, 
provided  Distributor  is  given  copies  of 
such  assignment. 

12t3    Inspection  of  Books  and  Records 

Each  party  shall  have  the  right  to  have 
auditors  (which,  at  the  election  of  either 
party. shall  beoutside auditors)  inspect 
semiannually,  during  normal  business 
hours,  those  historic  books,  records,  and 
fmancial  statements  of  the  other  party 
needed  to  verify  and  compute  amounts 
that  may  be  due  under  sections  1.5, 1.7. 
3.8,  and  5.1  hereof.  All  information 
inspected  pursuant  to  this  section  12.3 
shall  be  used  only  to  the  extent 
necessary  to  enforce  the  parties' 
respective  rights  under  this  Agreement 

12.4    Most  Favored  Nation 

Notwithstanding  any  other  provision 
of  this  Agreement,  if  Varian  chooses  to 
o^er  to  any  distributor,  including 
Stocking  Distributors  and  Direct 
Accounts  with  respect  to  purchases 
made  for  purposes  of  resale  (other  than 
as  a  component  part  of  tube-using 
equipment),  terms  or  conditions  (other 
than  price)  in  a  distribution  or  similar 
agreement,  or  otherwise  in  connection 
with  the  sale  or  return  of  Product,  that 
are  more  favorable  to  such  Stocking 
Distributor  or  Direct  Account  than  to 


Distributor  under  this  Agreement,  then 
such  more  favorable  terms  and 
conditions  shall  be  accorded 
immediately  and  unconditionally  to 
Distributor.  The  rights,  benefits  and 
remedies  granted  by  this  section  12.4  are 
in  addition  to,  and  not  in  limitation  of, 
all  other  rights,  benefits  and  remedies  of 
Distributor  under  this  Agreement  and 
they  may  be  exercised  independently  of. 
or  concurrently  with,  any  or  all  such 
other  rights,  benefits  and  remedies. 

12.5  Sole  Understanding 

This  Agreement  and  the  Exhibits 
hereto  are  the  entire  ard  sole 
understanding  of  the  parties  with 
respect  to  the  subject  matter  and 
supersedes  all  other  prior  agreements, 
understandings  and  communications, 
whether  oral  or  written.  Including 
without  limitation  the  Joint  Venture 
Agreement,  dated  February  26. 1966 
(with  exhibits  and  related  agreements), 
which  Agreement  shall  terminate  on  the 
Effective  Date  without  penalties,  claims, 
damages,  or  rights  of  either  party.  This 
agreement  is  intended  to  be  a  final, 
complete  and  exclusive  statement  of  all 
the  terms  and  conditions  of  the  business 
transaction  which  is  the  subject  of  this 
agreement.  This  Agreement  may  be 
amended  only  by  a  writing  signed  by 
authorized  representatives  of  both 
parties.  This  Agreement  is  binding  upon, 
and  inures  to  the  benefit  of.  the  parties 
hereto  and  their  respective,  subsidiaries, 
divisions,  and  affiliates. 

12.6  Waiver 

Any  waiver  on  the  part  of  either  party 
of  any  breach  or  right  or  interest 
hereunder  shall  not  imply  the  waiver  of 
any  subsequent  breach  or  waiver  or  any 
other  right  or  interest.  A  course  of 
dealing  or  performance  does  not  effect  a 
modification  or  a  waiver. 

12.7  Disputes 

(a)  Governing  Law.  Jurisdiction  and 
Venue 

The  validity,  interpretation,  and  effect 
of  this  Agreement  shall  be  construed  in 
accordance  with  and  governed  by  the 
substantive  law  of  the  State  of 
California,  without,  regard  or  reference 
to  other  laws  or  rules  of  conflicts  of 
laws,  except  that  this  Agreement  shall 
be  given  a  fair  and  reasonable 
construction  in  accordance  with  the 
intention  of  the  parties  and  without 
regard  to,  or  aid  of.  Section  1654  of  the 
California  Civil  Code  which  provides 
that  in  cases  of  uncertainty,  the 
language  of  a  contract  should  be 
interpreted  against  the  party  who 
caused  the  uncertainty  to  exist. 
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(b)  Discussion 

Any  dispute,  controversy,  or  claim 
arising  out  of  this  Agreement  or 
agreements  regarding  its  performance 
shall  be  settled  by  an  amicable  effort  on 
the  part  of  both  parties  to  the 
Agreement.  An  attempt  to  arrive  at  a        , 
settlement  shall  be  deemed  to  have 
failed  thirty  (30)  days  after  either  Varian 
or  Distributor  so  notifies  the  other  party 
in  writing,  and  neither  party  shall 
institute  arbitration  or  any  related 
proceeding  until  thirty  (30)  days  after 
such  written  notice  of  failure  to  resolve 
the  dispute  has  been  provided  to  the 
other  party. 

(c)  Arbitration 

If  an  attempt  at  settlement  has  failed 
and  written  notice  thereof  has  been 
given  as  provided  herein,  any  dispute, 
controversy  or  claim  between  the 
parties  arising  out  of  or  in  connection 
with  this  Agreement  (or  any  subsequent 
agreements  or  amendments  thereto), 
including,  but  not  limited  to,  its 
conclusion,  existence,  validity, 
interpretation,  performance  or  non- 
performance, breach,  termination, 
damages  including  claims  in  tort, 
whether  arising  before  or  after  the 
termination  of  the  Agreement,  shall  be 
settled  by  binding  arbitration  pursuant 
to  the  Commercial  Arbitration  Rules,  as 
amended  and  in  effect  January  1. 1991. 
of  the  American  Arbitration  Association 
(the  "Rules"),  subject  to  the  following: 

(i)  If  the  arbitration  is  commenced  by 
Distributor,  the  arbitration  panel  shall 
have  its  seat  in  the  County  of  Santa 
Clara,  California;  if  the  arbitration  is 
commenced  by  Varian,  the  arbitration 
panel  shall  have  its  seat  in  Chicago, 
Illinois. 

(ii)  Distributor  shall  be  entitled  to 
designate  one  arbitrator  and  Varian 
shall  be  entitled  to  designate  one 
arbitrator.  Within  thirty  (30)  days  after 
receipt  by  a  party  of  a  written  notice  of 
arbitration,  each  party  shall  notify  the 
other  party  of  its  designated  arbitrator. 
The  arbitrators  so  chosen  shall 
designate  a  third  neutral  arbitrator  by 
unanimous  vote  within  thirty  (30)  days 
of  their  designation.  That  neutral 
arbitrator  shall  act  as  Chair  to  the 
arbitration. 

In  the  event  that  a  neutral  arbitrator  is 
not  designated  pursuant  to  this 
subsection  within  sixty  (60)  days  after 
receipt  by  a  party  of  a  written  notice  of 
arbitration,  either  party  may  request 
that  the  American  Arbitration 
Association  select  such  neutral 
arbitrator  under  its  normal  procedures; 
provided,  however,  that  such  neutral 


arbitrator  selected  by  the  American 
Arbitration  Association  shall  be  a 
member  of  both  the  American  Board  of 
Trial  Advocates  and  the  American 
College  of  Trial  Lawyers. 

Neither  party  shall  have  any  ex  parte 
contact  with  any  of  the  arbitrators  after 
designation  of  the  neutral  arbitrator.  If  a 
designated  arbitrator  cannot  for  any 
reason  continue  to  serve  as  an 
arbitrator,  then  the  party  which  so 
designated  that  arbitrator  shall  have  the 
right  to  appoint  a  replacement  for  that 
arbitrator. 

(iii)  The  arbitration  shall  be  conducted 
in  accordance  with  the  procedural  laws 
of  the  Federal  Arbitration  Act,  to  the 
extent  not  inconsistent  with  the  Rules  or 
this  section  12.7(c). 

(iv)  An  arbitration  hearing  shall  be 
conducted  not  later  than  180  days  after 
selection  of  the  neutral  arbitrator.  At  the 
arbitration  hearing,  each  party  may 
make  written  and  oral  presentations  to 
the  arbitration  panel,  present  testimony 
and  written  evidence,  and  examine 
witnesses. 

(v)  The  final  written  decision  of  the 
arbitration  panel  shall  be  fmal  and 
binding,  and  may  be  entered  and 
enforced  in  any  court  of  competent 
jurisdiction  over  the  parties  thereto. 

(vi)  Each  party  to  the  arbitration  shall 
pay  the  fees  and  expenses  of  the 
arbitrator  it  designates  and  one-half  of 
the  fees  and  expenses  of  the  neutral 
arbitrator  and  of  the  American 
Arbitration  Association. 

12.8    Severability 

If  any  one  or  more  of  the  provisions, 
or  a  portion  of  any  such  provision,  of 
this  Agreement  (including  any 
attachments  hereto)  shall  be  deemed  to 
be  contrary  to  law.  invalid,  illegal  or 
unenforceable  in  any  respect  by  any 
governmental  commission,  government 
organization  or  court  of  law  having 
competent  jurisdiction  over  the  subject 
matter  and  the  parties  hereto,  then  (a) 
the  remaining  provisions  shall  be 
severable  and  enforceable  in  such 
jurisdiction  in  accordance  with  their 
terms,  and  (b)  all  provisions  of  this 
Agreement  shall  remain  enforceable  in 
all  other  jurisdictions  in  which  no  such 
finding  of  invalidity,  illegality,  or 
unenforceability  has  been  made. 

Should  any  provision  of  this 
Agreement  be  specifically  challenged  by 
any  governmental  entity  under  any 
antitrust  or  other  competition  law  of  any 
jurisdiction,  then  the  parties  shall 
cooperate  in,  and  bear  equally  the  costs 
of.  defending  against  such  challenge, 
and  any  such  challenged  provision  may 
be  suspended  to  the  extent  necessary  by 
either  party  pending  resolution  of  such 


challenge  if  the  continuation  of  such 
provision  would,  in  the  good  faith 
opinion  of  such  party,  likely  expose  that 
party  to  criminal  charges  or  substantial 
incremental  financial  liability.  In  the 
event  of  any  such  suspension  of  a 
challenged  provision,  the  remaining 
provisions  of  this  Agreement  shall  be 
severable  and  enforceable  in  such 
jurisdiction  in  accordance  with  their 
terms,  and  all  provisions  of  this 
Agreement  shall  remain  enforceable  in 
all  other  jurisdictions  in  which  no  such 
challenge  has  been  made. 

It  is  the  express  intent  of  the  parties 
that,  in  the  event  that  a  provision  or 
portion  of  this  Agreement  is  deemed 
invalid,  illegal  or  unenforceable,  or  is 
challenged  as  aforesaid,  the  Agreement 
shall  continue  and  the  parties  shall 
make  whatever  reasonable  adjustments 
in  their  arrangements,  if  any  are 
required,  as  may  be  mutually  fair  in  light 
of  their  original  intent  as  reflected  in 
this  Agreement. 

12.9  Third  Parties 

Nothing  in  this  Agreement  is  intended 
to  confer  any  rights  on  any  persons 
other  than  the  parties  to  this  Agreement, 
nor  shall  any  provision  hereof  give  any 
third  persons  any  rights  against  any 
party  to  this  Agreement.  The  parties 
acknowledge,  however,  that  each  of 
them  has  divisions  and  subsidiaries 
through  which  they  operate,  and  the 
parties  agree  that  they  may  fulfill  their 
obligations  and  exercise  their  rights 
under  this  Agreement  by  or  through  any 
such  division  or  subsidiary. 

12.10  Headings 

The  headings  of  sections  used  in  this 
Agreement  are  for  convenience  only  and 
shall  not  be  used  to  construe  or  interpret 
this  Agreement  in  any  manner  contrary 
to  the  meaning  of  the  provisions  hereof. 

In  Witness  Whereof,  the  duly 
authorized  representatives  of  the  parties 
have  executed  this  Agrfeement  as  of  the 
Effective  Date. 

Richardson  Electronics,  Ltd. 

("Distributor") 

Varian  Associates.  Inc. 

("Varian") 

Edward  ].  Richardson, 

Chairman  and  President. 

Date  executed:  August  8, 1991. 

Al  Wilunowski, 

Executive  Vice  President. 

Date  executed:  August  8, 1991. 

(FR  Doc.  91-24848  Filed  10-16-91;  8:45  am) 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  S  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  June  11, 1991, 
Abbott  Laboratories.  Attn:  D-209, 
Abbott  Park,  Abbott  Park,  Illinois  60064- 
3500,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  II  controlled  substance 
benzoylecgonine  (9187). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
November  18. 1991. 

Dated:  October  8, 1991. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. ' 
|FR  Doc.  91-24932  Filed  10-16-91;  8:45  am] 

BILLING  COOE  441(M)»-M 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  S  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  24, 1991, 
Applied  Science  Labs,  Division  of 
Alitech  Associates,  Inc.,  2701  Carolean 
Industrial  Drive,  P.O.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Schedule 


N-ethylamphletamine  (1475) 

Li8-4-Methylaminorex  (1590) 

Lysergic  acid  diethylamide  (7315). 

Tetrahydrocannabinols  (7370) 

Mescaline  (7381) 

3.4-methylenedioxyamphct- 

amine  (MDA)  (7400) 

N-hydroxy-3,4-niethylenedioxy- 

amphetamine  (7402) 


Schedule 

I 
I 
I 
I 
I 


3.4-methylenedioxy-N- 
cthylemphctamine  (7404) 

3,4-methylenedioxymeth-        am- 
phetamine (MDMA)  (7405) 

Psilocybin  (7437) 

Psilocyn  (7438) 

Ethlyamine  analog  of  phencycli- 
dine(7455) 

Pyrrolidine  analog  of  phencycli- 
dine{7458) 

Thiophcne  analog  of  phencycli- 
dine(7470) 

Dihydromorphine  (9145) 

Normorphine  (9313) 

Amphetamine  (1100) 

Methamphetamine  (1105) 

1-phenylcyclohexylamine  (7460) 

Phencyclidine  (7471) 

Phenylacetone  (8501) 

l-piperidinocyclohexane-  carbon- 
itrile  (PCC)  (8603) 

Cocaine  (9041) „ 

Codeine  (9050) 

Dihydrocodeine  (9120) 

Benzoylecgonine  (9180) 

Morphine  (9300) 

Oxymorphone  (9652) :. 


Any  other  such  applicant  and  any    . 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  Tile  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  Hied  no  later  than 
November  18, 1991. 

Dated:  October  8, 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  91-24933  Filed  10-16-91;  8:45  am] 
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Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  24, 1991. 
CIBA-GEIGY  Corporation, 
Pharmaceuticals  Division,  Regulatory 
Compliance  SEF  1030,  556  Morris 
Avenue.  Summit,  New  Jersey  07901, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 


the  Schedule  II  controlled  substance 
methylphenidate  (1724). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  theron  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CFR), 
and  must  be  filed  no  later  than 
November  18, 1990. 

Dated;  October  8, 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  91-24934  Filed  10-16-91:  8:45  am] 

BILUNO  COOC  4410-(»-«t 


Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedules  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  23, 1991,  Wildlife 
Laboratories,  Inc.,  1401  Duff  Drive,  suite 
600,  Fort  Collins,  Colorado  80524,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Carfentanil  (9743)  a  basic 
class  of  controlled  substance  in 
Schedule  II. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 
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Any  such  comments,  ob)ections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Adminstrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
November  18. 1991. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42(b).  (c)  (d).  (e)  and  (f).  As  noted  in 
a  previous  notice  at  40  FR  43745-46 
(September  23. 1975).  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a).  21  U.S.C.  823(a),  and  21  CFR 
1311.42(a).  (b),  (c).  (d),  (e)  and  (f)  are 
satisfied. 

Dated:  October  8. 1991. 
Gene  R.  HaisKp, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
(FR  Doc.  91-24935  Filed  10-16-91;  8:45  am] 

BILLING  CODE  4410-09-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANTriES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 

Arts. 

action:  Notice.  ^ 

summary:  The  National  Endowment  for 
the  Arts  (N'EA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
November  18. 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503:  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Ms.  Judith  E.  O'firien, 
National  Endowment  for  the  Arts, 
Administrative  Ser\ices  Division,  room 
203. 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506:  (202-682-5401). 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Andrpa  Dre  Harris,  National 


Endowment  for  the  Arts,  International 
Activities  Office,  room  528, 1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506:  (202-682-5422) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  new  collection  of 
information.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information: 

(1)  The  title  of  the  form:  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report:  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response:  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 
Title:  FY  92  International  Projects 

Initiative 
Frequency  of  Collection:  One  time 
Respondents:  State  or  local 

governments;  Non-profit  institutions 
Use:  Discretionary  grants  program 
announcement  and  applications  elicit 
relevant  information  from  non-profit 
organizations  and  state,  regional  or 
local  arts  agencies  that  apply  for 
funding  under  the  International 
Projects  Initiative  category.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals 
in  the  peer  review  process. 
Estimated  Number  of  Respondents:  200 
A  verage  Rurden  Hours  per  Response:  24 
Total  Estimated  Rurden:  4.800 
Judith  E.  O'Brien, 

Management  Analyst.  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 
[FR  Doc.  91-24985  Filed  10-16-91;  8:45  am] 

BILLING  COOE  7537-01-M 


Agency  information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
November  18. 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 


Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503:  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Ms.  Judith  E.  O'Brien. 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  room 
203. 1100  Pennsylvania  Avenue.  NW., 
Washington,  DC  20506;  (202-682-5401). 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401) 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response:  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 
Title:  FY  93  Music  Presenters  and 

Festivals  Application  Guidelines 
■  Frequency  of  Collection:  One  Time 
Respondents:  State  or  local 

governments;  Non-profit  institutions 
Use:  Guideline  instructions  and 

applications  elicit  relevant 

information  from  non-profit 

organizations  and  state  or  local  arts 

agencies  that  apply  for  funding  under 

specific  Music  categories.  This 

information  is  necessary  for  the 

accurate,  fair  and  thorough 

consideration  of  competing  proposals 

in  the  peer  review  process. 
Estimated  Number  of  Respondents:  350 
A  verage  Rurden  Hours  per  Response: 

39.57 
Total  Estimated  Rurden:  13.850 
Judith  E.  O'Brien 

Management  Analyst,  Administrative 
Services  Division.  National  Endovtrment  for 
the  Arts. 

(FR  Doc.  91-24986  Filed  10-1&-91;  8;45  ain| 

BILLING  COOE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Application 
Received  Under  the  Antaractic 
Conservation  Act  of  1978,  PL  95-541. 
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summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
title  45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  application 
by  November  18. 1991.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627. 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington.  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 
The  application  received  is  as  follows: 

1.  Applicant 

Natalie  P.  Goodall.  Sarmiento  44.  9410 
Ushuaia.  Tierra  del  Fuego.  Argentina 

Activity  for  Which  Permit  Requested 

Taking.  The  applicant  requests 
permission  to  take  by  salvage  dead 
specimens  of  birds  or  mammals  for  the 
purpose  of  scientific  study. 

Location 

Antaractic  peninsula  area 

Dates 

November  1991-Iune  1993 
Charles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
[FR  Doc.  91-24978  Filed  10-16-91;  8:45  am| . 

BILUNO  COOC  7SS5-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No*.  50-213, 50-245.  50-336  and 
50-423] 

Connecticut  Yankee  Atomic  Power 
Co.;  et  a!.;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  70.24(a) 
to  Connecticut  Yankee  Power  Company 
and  the  Northeast  Nuclear  Energy 
Company,  et  al.  (the  licensee)  for  the 
Haddam  Neck  Plant  and  for  the 
Millstone  Nuclear  Power  Station,  Unit 
Nos.  1.  2  and  3  located  at  the  licensee's 
sites  in  Middlesex  County.  Connecticut 
and  New  London  County,  Connecticut 
respectively. 

Environmental  Assessment 

Identification  of  Proposed  Action: 

The  proposed  action  would  allow  an 
exemption  from  the  requirements  of  10 
CFR  70.24(a)  for  the  operation  of  the 
Haddam  Neck  Plant  and  Millstone,  Unit 
Nos.  1,  2  and  3  in  response  to  the 
licensee's  request  dated  March  12, 1991 
and  supplemented  by  letter  of  August  6, 
1991. 

The  Need  for  the  Proposed  Action: 

The  exemption  from  10  CFR  70.24(a) 
would  allow  irradiated  or  unirradiated 
fuel  assemblies  to  be  handled  and 
stored  in  the  Haddam  Neck  Plant  and 
Millstone,  Unit  Nos.  1,  2  and  3  reactor 
vessels  and  fuel  handling  buildings 
without  having  monitoring  systems 
which  will  energize  clearly  audible 
alarms  if  accidental  criticality  occurs. 
The  proposed  exemption  is  needed  to 
permit  refueling  operations  at  the 
Haddam  Neck  Plant  and  Millstone,  Unit 
Nos.  1,  2  and  3  without  the  criticality 
monitoring  systems  specified  by  10  CFR 
70.24(a). 

Environmental  Impacts  of  the  Proposed 
Action: 

There  are  no  environmental  impacts 
of  the  proposed  action.  Inadvertent  or 
accidental  criticality  in  the  reactor 
vessel  will  be  precluded  through 
compliance  with  the  facilities'  technical 
specifications  and  the  operators' 
continous  attention  directed  toward 
instruments  monitoring  behavior  of  the 
nuclear  fuel  and  procedural  controls 
during  refueling.  Inadvertent  or 
accidental  criticality  in  the  spent  fuel 
pools  and  in  the  new  fuel  vaults  is 
precluded  by  the  design  of  these  areas 
such  that  the  fuel  is  stored  in  a 
geometric  array  that  precludes  criticality 


and  by  technical  specification  limits  on 
Keff  Since  these  measures  provides 
assurance  that  criticality  will  not  occur 
during  receipt,  inspection,  use.  and 
handling  and  storage  of  fuel,  this  is  an 
acceptable  alternative  to  a  monitoring 
system.  Since  the  proposed  exemption 
does  not  otherwise  affect  radiological 
plant  effluents  nor  cause  any  significant 
occupational  exposures,  the  Commission 
concludes  that  there  are  no  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  The  proposed 
exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action: 

The  Commission  has  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption.  The  principal  alternative 
would  be  for  the  Commission  to  deny 
the  requested  exemption.  This  would  not 
reduce  the  environmental  impacts  of  the 
plant  operation. 

Alternative  Use  of  Resources: 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  the  operation  of  Haddam 
Neck  Plant  and  Millstone,  Unit  Nos.  1.  2 
and  3  dated  October  1973  for  Haddam 
Neck.  June  1973  for  Millstone.  Units  1 
and  2  and  December  1984  for  Millstone. 
Unit  3. 

Agencies  and  Persons  Consulted: 

The  Commission's  staff  reviewed  the 
licensee's  request  that  supports  the 
proposed  exemption.  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption  dated 
March  12. 1991,  as  supplemented  August  6. 
1991.  A  copy  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building,  2120  L 
Street,  NfW.,  Washington.  DC  20555,  and  at 
the  local  public  document  rooms  located  at 
the  Learning  Resources  Center.  Thames 
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Valley  State  Technical  College.  574  New 
London  Turnpike,  Norwich,  Connecticut 
06360  and  at  the  Russell  Library.  123  Broad 
Street,  MiddletowB,  Connecticut  06547. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  St«U, 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91-25045  Filed  10-16-91:  8:45  am) 

BILLING  CODE  7S9O-0t-M 


Draft  Reguiatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  poblic  comment  a  draft  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  of  postulated  accidents,  and 
data  needed  by  the  staff  in  its  re\iew  of 
applications  for  permits  and  licenses. 

The  draft  guide;  temporarily  identified 
by  its  task  number,  DG-8003  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  proposed  Revision  1  to 
Regulatory  Guide  8.25,  "Air  Sampling  in 
the  Workplace."  This  guide  is  being 
developed  to  provide  guidance  on  air 
sampling  in  restricted  areas  of  the 
workplace. 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Copies  of  conunents  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.,  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  December  27, 1991. 

Although  a  time  Umit  is  given  for 
comments  on  this  draft,  comments  and 
suggestions  in  connection  with  (1)  items 
for  inclusion  in  guides  currently  being 
developed  or  (2)  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 


Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  {which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Distribution  Unit,  Division  of 
Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

Authority:  5  U.S.C.  552(a). 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission, 
Bill  M.  Morris. 

Director.  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  91-25044  Filed  10-16-91;  8:45  am) 
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[Docket  No.  50-354) 

r 

Public  Service  Electric  &  Gas  Co., 
Atlantic  City  Electric  Co.,  Hope  Creek 
Generating  Station;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration, 
Determination  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
57  issued  to  Public  Service  Electric  & 
Gas  Company  (PSE&G)  and  the  Atlantic 
City  Electric  Company  (the  licensees) 
for  operation  of  the  Hope  Creek 
Generating  Station  located  in  Lower 
AUoways  Creek  Township,  Salem 
County,  New  Jersey. 

The  proposed  amendment  would 
separate  the  surveillance  requirements 
(Surveillance  4.8.1. 1.2.g)  associated  with 
the  buried  fuel  oil  transfer  piping's 
cathodic  protection  system  from  those 
used  to  determine  diesel  generator 
operability. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 


Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

PSE&G  has,  pursuant  to  10  CFR  10.92, 
reviewed  the  proposed  amendment  to 
determine  whether  our  request  involves 
a  significant  hazards  consideration.  We 
have  determined  that  operation  of  the 
Hope  Creek  Generating  Station  in 
accordance  with  the  proposed  changes: 

1.  Will  not  involve  a  significant 
increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

The  design  bases  of  the  Diesel 
Generator  (DG)  fuel  oil  storage  and 
transfer  system  require  sufficient 
storage  of  fuel  oil  for  seven  days  of 
continuous  operation  under  design  load 
conditions  so  that  standby  (onsite) 
electrical  power  is  available  during  loss 
of  offsite  power  (LOP)  and/or  design 
basis  accident  (DBA)  events.  The 
function  of  storing  and  supplying  this 
amount  of  fuel  oil  is  accomplished  by 
each  DG's  respective  fuel  oil  day  tank, 
two  fuel  oil  storage  tanks,  and  two  fuel 
oil  transfer  pumps.  Operability  of  these 
components,  including  minimum 
allowable  storage  tank  level,  is 
specifically  required  by  TS  3.8.1.1  and 
verified  by  TS  Surveillances 
4.8.1 .1.2.a.l-3,  b.  c,  d,  f.1-3,  h.l2,  j.l,  and 
j.2. 

2.  Will  Not  create  the  possibihty  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

Neither  the  buried  portion  of  the 
diesel  fuel  oil  transfer  piping  nor  the 
associated  cathodic  protection  system  is 
safety-related.  Therefore,  the  proposed 
change  does  not  adversely  affect  the 
design  or  operation  of  any  system  or 
component  important  to  safety.  No 
physical  plant  modifications  or  new 
operational  configurations  result  from 
this  change. 

3.  Will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Credit  for  the  capability  to  transfer 
fuel  to  the  storage  tanks  is  not  taken  in 
any  analyzed  event.  Additionally,  in  the 
unlikely  event  that  it  becomes  necessary 
to  transfer  oil  to  the  storage  tanks  during 
a  design  basis  event  and  the  normal  fill 
line  serviced  by  the  affected  cathodic 
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protection  system  is  not  available,  the 
emergency  fill  connection  located  in  the 
diesel  building  can  be  used. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  pubhc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW.^  Washington,  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  18, 1991,  the  licensees 
may  fde  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
PennsviUe  Public  Library,  190  S. 
Broadway,  PennsviUe.  New  Jersey 
08070.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 


Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  othe  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  vvithin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 


requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expirafion  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  E>C  20555.  attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commissions  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toU-fiee  telephone 
call  to  Western  Union  at  l-{800)  325- 
6000  (in  Missouri  l-{800)  342-6700).  The 
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Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Charles  L  Miller,  Director,  Project 
Directorate  1-2:  Petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  M.J.  Wetterhahn, 
Esquire.  Winston  and  Strawn.  1400  L 
Street  NW..  Washington.  DC  20005-3502. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  10, 1991. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Pennsville  Public  Library.  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 

Stephen  Dembek, 

Project  Manager.  Project  Directorate  1-2, 
Division  of  Reactor  Projects— l/II.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  91-25047  Filed  10-16-91;  8:45  am] 

BILLINO  COOC  7SM-01-M 


(Docket  No.  50-445] 

TU  Electric  Co.;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  no 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing;  Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  License  Amendment: 
Correctior\. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  October  9, 1991  (56  FR  50956).  The 
action  is  necessary  to  correct  the  final 


date  by  which  the  licensee  may  file  a 
request  for  a  hearing. 

On  page  50957.  in  the  second  column, 
in  the  second  line  from  the  bottom, 
"November  7. 1991"  should  read 
"November  8. 1991". 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  October,  1991. 
For  the  Nuclear  Regulatory  Commission. 

Donnie  H.  Grimsley. 

Director.  Division  of  Freedom  of  Information 
and  Publications  Services.  Office  of 
Administration. 

[FR  Doc.  91-25046  Filed  10-16-91;  8:45  am) 

BILUNO  COOC  75«H>1-« 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

agency:  Physician  Payment  Review 
Commission. 

action:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  meeting  on  Thursday  and  Friday. 
October  23-25. 1991.  at  the  Sheraton 
City  Centre,  1143  New  Hampshire.  NW.. 
Washington,  DC.  202-775-0800  in  the 
City  Centre  ballroom.  Thursday's 
meeting  will  begin  at  9  a.m.;  Friday's 
will  begin  at  10  a.m. 

ADDRESSES:  The  Commission  is  located 
at  2120  L  Street.  NW..  in  suite  510. 
Washington.  DC.  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lauren  LeRoy.  Deputy  Director.  202/ 
653/7220. 

SUPPUMENTARY  INFORMATION:  The 

topics  to  be  discussed  will  include 
managed  care  in  Medicaid,  the 
relationship  of  Medicaid  fees  to  private 
sector  payments,  HCFA's  proposed 
revisions  in  the  Medical  Economic 
Index,  malpractice  reform,  enforcement 
of  balance  billing  limits,  graduate 
medical  education,  and  physician 
credentialing. 

Information  about  the  exact  agenda 
can  be  obtained  on  Friday,  October  18. 
1991.  Copies  of  the  agenda  can  be 
mailed  at  that  time.  Please  direct  all 
requests  for  the  agenda  to  the 
Commission's  receptionist. 

Paul  B.  Ginsburg, 

Executive  Director. 

[FR  Doc.  91-25052  Filed  10-16-91;  8:45  am] 

BILUNG  COOC  U20-SE-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-29801;  File  No.  265-18] 

Market  Transactions  Advisory 
Committee 

action:  Notice  of  meeting  of  the 
Securities  and  Exchange  Commission 
Market  Transactions  Advisory 
Committee. 

summary:  This  is  to  give  notice  that  the 
Securities  and  Exchange  Commission 
Market  Transactions  Advisory 
Committee  will  meet  on  October  29. 
1991,  in  room  1C30  at  the  Commission's 
main  offices,  450  5th  Street  NW., 
Washington,  DC,  beginning  at  10  a.m. 
The  meeting  will  be  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  Kallman,  Division  of  Market 
Regulation  (202)  272-2402,  or  Jerry 
Carpenter,  Division  of  Market 
Regulation  (202)  272-7470. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app  10a,  the  Securities  and 
Exchange  Commission  Market 
Transactions  Advisory  Committee 
("Advisory  Committee")  hereby  gives 
notice  that  it  will  meet  on  October  29, 
1991,  in  room  1C30  at  the  Commission's 
main  offices,  450  Fifth  Street  NW.. 
Washington,  DC,  beginning  at  10  a.m. 
the  meeting  will  be  open  to  the  public. 

The  Advisory  Committee  was  formed 
under  section  17A(f)  of  the  Securities 
Exchange  Act  of  1934.  The  Advisory 
Committee's  responsibilities  include 
assisting  the  Commission  in  identifying 
State  and  Federal  laws  that  may  impede 
the  safe  and  efficient  clearance  and 
settlement  of  securities  transactions  and 
advising  the  Commission  on  whether 
and  how  to  use  its  authority,  under  the 
Market  Reform  Act  of  1990,  to  adopt  in 
certain  circumstances  uniform  Federal 
rules  regarding  the  transfer  and  pledge 
of  securities. 

This  will  be  the  first  meeting  of  the 
Advisory  Committee.  The  purpose  of  tht 
meeting  will  be  to  review  the  objectives 
and  responsibilities  of  the  Advisory 
Committee  and  to  establish  plans  for  the 
orderly  progression  of  the  Advisory 
Committee's  work.  The  Advisory 
Committee  will  consider  what  areas  of 
existing  State  and  Federal  law  it  should 
review  and  with  what  priority.  The 
Advisory  Committee  will  consider  and 
discuss  the  status  of  the  project  to 
redraft  article  eight  of  the  Uniform 
Commercial  Code  undertaken  by  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws  and  the  status  of 
progress  by  the  U.S.  Group  of  Thirty 
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Working  Committee  on  the  Group  of 
Thirty's  recommendations. 

Dated:  Octobers,  1991. 
lonathan  G.  KatE, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  91-25008  Filed  10-16-91;  8:45  am] 

BILLING  CODE  WIO-OI-M 


[Release  No.  34-29803;  File  No.  SR-Amex- 
91-21] 

October  10, 1991. 

Self-Regutatory  Organizations; 
American  Stock  Exctiange,  Inc.;  Filing 
of  Amendment  No.  1  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change,  Relating  to 
Increasing  the  Size  of  Orders  in  Major 
Market  Index  and  LT-20  Index  Options 
That  Are  Eligible  for  Automatic 
Execution  Through  AUTO-EX. 

I.  Introduction 

On  August  26, 1991,  the  American 
Stock  Exchange,  Inc  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
increase  from  20  to  50  contracts,  the  size 
of  the  orders  for  Major  Market  Index 
("XMI")  options,  and  from  20  to  100 
contracts,  the  size  of  the  orders  for  LT- 
20  Index  ("LT-20")  options  that  are 
eligible  for  execution  through  the 
Exchange's  automated  execution  system 
("AUTO-EX"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29703 
(September  18. 1991),  56  FR  48256 
(September  24, 1991).  No  comments 
were  received  on  the  proposed  rule 
change.' 

II.  Description  of  AUTO-EX 

In  December  1985,  the  Amex 
implemented  a  pilot  program  to  initiate 
the  AUTO-EX  system  for  the  automatic 
execution  of  customer  orders  in  XMI 
options.*  Since  that  time,  AUTO-EX  has 


'  15  U.S.C.  ?B8(b)(l)  (1988). 

»  17  ere  a40.19b-«  (1990). 

'  The  proposal  was  amended  on  Seplemljer  18. 
1991.  to  incretse,  from  20  to  100  contracts,  the  size 
of  the  orders  in  LT-20  options  that  are  eligible  for 
automatic  execution  through  AUTO-EX.  and  to 
increase.  frofB  30  to  50  contracts  and  from  30  to  100 
contracts,  respectively,  the  size  of  the  orders  in  XMI 
and  LT-20  opiiohs  that  are  eligible  for  automated, 
order  routing  through  the  Exchange's  automatic 
routing  system,  called  "AMOS". 

*  The  pilot  was  approved  on  a  permanent  basis  in 
August  1966.  See,  Securities  Exchange  Act  Release 
No.  23544.( August  20, 1986).  51  FR  30601  (August  27. 
1986). 


been  expanded  to  include  all  equity  and 
stock  index  options  traded  on  the 
Amex,*  AUTO-EX  is  an  automated 
system  that  executes  public  customer 
market  and  marketable  limit  orders  in 
options  at  the  best  bid  or  offer  displayed 
at  the  time  the  order  is  entered  into  the 
Automatic  Amex  Options  Switch 
("AMOS")  system." 

Each  specialist  in  an  AUTO-EX 
eligible  option  is  automatically  signed 
on  to  the  system  from  the  moment  the 
system  is  activated  and  remains  a 
participant  until  the  system  is  turned  off. 
Registered  Options  Traders  ("ROTs") 
participate  on  the  system  on  a  voluntary 
basis.  Prior  to  signing  on  tp  the  AUTO- 
EX  system,  however,  ROTs  must  sign  an 
agreement  with  the  Exchange 
undertaking  to  satisfy  the  following 
requirements  prior  to  and  during  their 
participation  on  the  system.  First,  the 
ROT  must  be  in  good  standing  at  the 
Amex,  Second,  the  ROT  must  have  the 
written  concurrence  of  his  or  her 
clearing  firm  to  participate  on  the 
system.  Third,  once  signed  on  to  the 
system  for  a  particular  option  class,  the 
ROT  must  remain  in  the  trading  crowd 
for  that  option.  The  ROT  may,  however, 
sign  on  to  one  additional  AUTO-EX 
option  class  so  long  as  the  ROT  can  be 
considered  in  the  crowd  for  both 
options.  Fourth,  the  ROT  may  sign  on 
the  system  at  any  time  during  the  day, 
but  only  may  sign  off  and  back  on  to  the 
system  one  additional  time  during  the 
day.  Fifth,  while  signed  on  to  the  system 
in  a  particular  option  class,  the  ROT 
may  not  place  orders  on  the  specialist's 
book  for  that  option.  Sixth,  the  ROT 
must  accept  Exchange-mandated  price 
adjustments  when  a  trade  is 
automatically  executed  at  an  incorrect 
price. 

III.  Description  of  the  XMI  and  the  LT- 
20. 

The  XMI  is  a  price-weighted,  broad 
market  index  based  on  the  stocks  of  20 
highly  capitalized  companies.  XMI 
options  trading  commenced  on  the 


'  See.  e.g..  Securities  Exchange  Act  Release  Nos. 
25996  (August  15. 1988).  53  FR  31779  (August  19, 
1988)  and  23573  (February  28. 1986),  51  FR  31889 
(September  5, 1986). 

'  AMOS  is  an  electronic  options  order  routing 
system  which  transmits  market  and  marketable 
limit  orders  of  up  to  30  contracts  in  equity  and  stock 
index  options  and  related  administrative  messages 
from  member  firms  directly  to  the  specialists  on  the 
Exchange  floor  via  printers  at  each  trading  post. 
After  arriving  at  the  appropriate  specialist's  post, 
the  order  may.  if  eligible,  be  executed  either 
automatically  through  AUTO-EX.  or  printed  out  and 
executed  manually  against  an  order  on  the  book, 
the  specialist  as  principal,  or  one  or  more  broken  or 
traders  in  the  crowd.  Once  an  order  is  executed. 
AMOS  transmits  related  execution  reports  directly 
back  to  the  member  firm. 


Amex  in  April  1983,'  The  Amex 
disseminates  updated  values  of  the  XMI 
at  least  once  each  minute.  On  October  8. 
1991,  the  Commission  approved  an 
Amex  proposal  to  reduce  the  value  of 
the  XMI  to  one-half  its  present  value  by 
doubling  the  divisor  used  in  calculating 
the  Index,* 

The  LT-20  is  a  broad  market  index 
which  is  computed  at  a  fraction  of  the 
value  of  the  XML  Except  for  the  reduced 
value  given  to  the  LT-20,  all  of  the 
specifications  and  calculations  for  the 
Index  are  the  same  as  those  used  for  the 
XMI,  Options  on  the  LT-20  trade 
independently  of  and  in  addition  to 
options  on  the  XMI,  Positions  in  XMI 
and  LT-20  options  are  aggregated  for 
position  and  exercise  limit  purposes.  At 
the  same  time  the  Commission  approved 
the  reduction  in  the  XMI's  value,  the 
Commission  also  approved  a 
modification  in  the  calculation  of  the 
LT-20  so  that  the  Index  now  represents 
one-tenth,  rather  than  one-twentieth,  of 
the  value  of  the  reduced  XMI,»  This 
modification  was  made  so  that  the  value 
of  the  LT-20  Index  remains  the  same 
despite  the  one-half  reduction  in  the 
value  of  the  XMI, 

IV.  Description  of  the  Proposal 

The  current  proposal  increases 
AUTO-EX  eligibility  for  XMI  options 
from  20  to  50  contracts  and  for  LT-20 
options  from  20  to  100  contracts.  The 
proposal  also  increases  AMOS 
eligibility  for  XMI  options  from  30  to  50 
contracts  and  for  LT'-20  options  from  30 
to  100  contracts. 

Under  the  proposal,  each  order  for 
XMI  and  LT-20  options  will  be  split  into 
individual  units  of  10  contracts  per  unit. 

Specialists  and  ROTs  signed  onto 
AUTO-EX  will  then  be  assigned  10 
contracts  per  transaction.  If,  however, 
there  are  fewer  market  makers  on 
AUTO-EX  than  the  number  of  10- 
contract  units,  those  participants  will 
receive  additional  lO-contract  units  until 
the  entire  order  is  filled.  As  described 
above,  although  participation  on  the 
AUTO-EX  system  for  ROTs  is  voluntary, 
participation  for  Amex  specialists  is 
mandatory,  therefore,  absent  an 
operational  failure,  orders  entered  into 
the  AUTO-EX  system  will  at  all  times  be 
executed. 

The  Amex  intends  to  implement  the 
proposed  increase  in  the  AUTO-EX 
order  eligibility  size  for  XMI  and  LT-20 


^  See  Securities  Exchange  Act  Release  No.  19709 
(April  27, 1983),  48  FR  20179. 

*  See  Securities  Exchange  Rele'ase  No.  29798 
(October  8, 1991)  (order  approving  file  numlier  SR- 
Amex-91-18)  ("XMI  Split  Order"). 

•W. 
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options  in  conjunction  with  its  reduction 
of  the  XMI  to  one-half  its  present  value 
and  the  modification  of  the  calculation 
of  the  LT-20  to  represent  one-tenth  the 
value  of  the  reduced  XMI.  The  Exchange 
believes  that  the  implementation  of 
these  proposals  will  significantly  help 
attract  additional  investor  interest  in 
XMI  and  LT-20  options,  which,  in  turn, 
will  provide  better  liquidity  for  public 
customers  trading  in  XMI  and  LT-20 
options. 

V.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
e.xchange  and,  in  particular,  the 
requirements  of  section  6  and  section 
llA.'"  The  Commission  believes  that 
enhancing  the  AUTO-EX  system  to 
provide  for  the  automatic  execution  of 
larger  customer  orders  in  XMI  and  LT- 
20  options  will  provide  for  more  efficient 
handling  and  reporting  of  orders  in  XMI 
and  LT-20  index  options,  thereby 
improving  order  processing  and 
turnaround  time. 

The  Commission  also  believes  that 
increasing  the  AUTO-EX  order 
eligibility  size  from  20  to  50  contracts  for 
XMI  options  and  from  20  to  100 
contracts  for  LT-20  options  can  benefit 
the  investing  public  by  facilitating  the 
execution  of  orders  that  have  been 
routed  through  the  Amex's  AMOS 
system.  The  Commission  believes  that 
this  increase  in  the  number  of  contracts 
that  can  be  executed  through  AUTO-EX 
enhances  the  Exchange's  ability  to 
process  transactions  expeditiously  and 
effectively.  Further,  the  Commission 
believes  that  increasing  the  size  of 
orders  eligible  for  execution  through 
AUTO-EX  should  increase  overall 
AUTO-EX  order  flow  and  extend  the 
system's  benefits,  such  as  increased 
order  routing  efficiencies,  to  more  Amex 
member  firms  and  customers. 

The  Commission  also  believes  that  the 
expansion  of  the  AMOS  order  eligibility 
size  from  30  to  50  contracts  for  XMI 
optionr,,  and  from  30  to  100  contracts  for 
LT-20  options,  is  appropriate  given  the 
close  operating  relationship  between  the 
AUTO-EX  and  AMOS  systems.  Since 
the  AUTO-EX  automatic  execution 
system  interlocks  with  the  AMOS 
automatic  order  routing  system,  the 
Exchange  believes  that  the  contract  limit 
for  both  systems  must  be  the  same  for 
these  two  systems  to  operate  efficiently 
and  effectively.  Accordingly,  the 
Commission  believes  it  is  consistent 


with  the  Act  to  expand  the  order  routing 
capabilities  of  AMOS  to  accommodate 
the  greater  order  execution  efficiencies 
obtainable  through  the  expansion  of 
AUTO-EX. 

Finally,  the  Commission  believes, 
based  on  representations  made  by  the 
Exchange,  that  increasing  the  size  of  the 
orders  eligible  for  execution  through 
AUTO-EX  (and  order  routing  through 
AMOS)  for  XMI  and  LT-20  options  will 
not  expose  the  Amex's  options  markets 
or  equity  markets  to  risk  of  failure  or 
operational  break-down.  In  particular, 
the  Exchange  represents  that  the  AUTO- 
EX  and  AMOS  systems  will  be  able  to 
handle  the  increased  order  volume  that 
should  accompany  the  expansion  of  the 
eligible  order  sizes  for  XMI  and  LT-20 
options." 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Raster.  The  Commission 
finds  that  accelerating  approval  of  the 
Amex's  proposal  to  increase  the  AUTO- 
EX  order  eligibility  size  from  20  to  50 
contracts  for  XMI  options  and  from  20  to 
100  contracts  for  LT-20  options  is 
necessary  to  permit  this  increase  to  be 
implemented  in  conjunction  with  the 
"split"  in  the  XML'*  In  doing  so,  the 
Commission  believes  the  Amex  will 
have  a  market  structure  in  place  at  the 
time  the  new  reduced  value  XMI  options 
begin  trading  that  will  be  conducive  to 
the  development  and  maintenance  of 
deep  and  liquid  markets  that  are  fair 
and  orderly.  Further,  the  Commission 
notes  that  because  the  split  of  the  XMI 
will  result  in  one  option  contract 
becoming  two,  there  will  not  be  a 
significant  increase  in  the  dollar  value  of 
transactions  that  can  be  automatically 
executed  under  this  proposal.  The 
Commission  believes,  therefore,  that 
granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  section  6  of  the  Act. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  amendment  no.  1 
to  the  proposed  rule  change  submitted 
by  the  Amex  on  September  18. 1991.  •' 


">  15  U.S.C.  78f  and  78k-l  (1988J. 


'  See  letter  from  Edward  Cook.  Jr..  Director. 
System*  Technology  Division.  Amex,  to  Victoria 
Berberi-Doumar.  Staff  Attorney,  Division  of  Market 
Regulation.  SEC,  dated  September  25, 1991. 
Specifically,  the  Amex  represents  that  its  order 
processing  system,  of  which  AUTO-EX  is  a  part,  has 
a  tested  capacity  of  12  messages  per  second 
("mps").  The  Amex  also  represents  that  the  system 
runs  at  about  3  mps  on  normal  volume  days,  while 
the  highest  volume  the  system  has  ever  experienced 
was  7.7  mps. 

"  See  XMI  Split  Order.  Supra  note  8. 

"See  supra  note  3, 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S,C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC. 
Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  7. 1991. 

//  is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.>*  that  the 
proposed  rule  change  (SR-Amex-91-21) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc,  91-24938  Filed  10-16-91;  8:45  am| 

BILLING  CODE  1010-01-M 

[Release  No.  34-29812;  International  Series 
No.  32S;  File  No.  SR-NASD-90-331 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  NASDAQ 
International  Service 

October  11, 1991. 

I.  Introduction 

On  June  27, 1990,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  (File 
No.  SR-NASD-90-33)  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934 ("Exchange 
Act"),'  to  create  the  NASDAQ 
International  Service  ("NASDAQ 
International"  or  "Service")  for  a  pilot 
term  of  two  years.*  The  Service  will 


'M5U,S.C.  78s(b)(2)(1988), 
'»  17  CFR  200.3O-3(a)(12)  (1990). 
'15U.S.C.  78s(b)(l)(1990). 
.'  See  Securities  Exchange  Act  Release  No.  28223 
(July  18. 1990).  55  FR  3033a  The  NASD  submitted 
four  amendments  to  the  filing.  Amendment  No,  1. 
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support  an  early  trading  session  in 
London  ("European  Session"),  from  3:30 
a.m.  to  9  '  a.m.  EST  on  each  United 
States  ("U.S.")  business  day,  that 
coincides  with  the  business  hours  of  the 
London  financial  markets.*  The  filing 
contains  the  text  of  a  specialized  set  of 
rules  ("International  Rules")  that  will 
govern  the  operation  of  NASDAQ 
International  as  well  as  the  obligations 
of,  access  to  and  use  of  the  Service  by 
broker-dealers  admitted  to  membership 
in  the  NASD,  associated  persons  of  such 
NASD  members,  and  any  non-member 
broker-dealer  having  the  status  of  an 
approved  affiliate  of  a  NASD  member, 
as  determined  by  the  NASD.* 

II.  Description 

A.  Overview 

The  Service  is  primarily  designed  to 
accommodate  international  trading  by 
institutional  investors  in  the  United 
States,  United  Kingdom,  and  other  parts 
of  Europe.  It  will  consist  of  the  basic 
automation  services  currently  provided 
during  the  Domestic  Session  to  support 


submitted  on  October  3. 1990.  amended  the  filing  to 
permit  participation  in  the  Service  by  ceiiain  United 
Kingdom  ("U.K.")  affiliates  of  NASD  members.  See 
Securities  Exchange  Act  Release  No.  28705 
(December  17, 1990).  55  FR  52341.  Amendment  No.  2. 
submitted  on  October  4. 1990.  addressed  transaction 
reporting  for  NASDAQ/ NMS  and  exchange-listed 
securities  quoted  In  the  Service.  See  Securities 
Exchange  Act  Release  No.  28708  (December  18, 
1990).  55  FR  52347.  Amendment  No.  3.  submitted  on 
December  3. 1990.  consisted  of  technical 
amendments  that  were  included  In  Securities 
Exchange  Act  Release  No.  28705.  Amendment  No.  4. 
submitted  on  fune  10. 1991,  further  amended  the 
transaction  reporting  plan  for  the  Service.  See 
Securities  Exciiange  Act  Release  No.  29371  (June  26. 
1991).  58  FR  30611.  The  NASD  also  submitted  three 
letters.  See  letter  from  Joseph  R.  Hardiman. 
President.  NASD,  to  Richard  C.  Ketchum.  Director, 
Division  of  Market  Regulation,  SEC.  dated 
December  5, 1990  (presenting  the  NASD's  position 
on  off-board  trading  restrictions  as  they  apply  to 
trading  supported  by  the  Service),  and  letters  from 
Frank  |.  Wilson,  Vice  President  and  General 
Counsel,  NASD,  to  Robert  LD.  Colby.  Chief 
Counsel.  Division  of  Market  Regulation,  SEC,  dated 
February  5. 1991  (requesting  a  no-action  letter 
respecting  approved  affiliates'  participation  in  the 
Service  without  registration  as  broker-dealers 
pursuant  to  Section  15(a)  of  the  Act),  and  to 
Christine  A.  Sakach,  Branch  Chief.  National  Market 
System  Branch.  Division  of  Market  Regulation.  SEC. 
dated  August  IS.  1991  (providing  supplemental 
information  regarding  the  International  Rules). 
'  See  note  8,  infra  and  accompanying  text. 

*  The  domestic  NASDAQ  market  will  continue  to 
be  open  from  9:30  a.m.  to  4  p.m.  EST  ("Domestic 
Session"),  and  the  NASD  rules  governing  that 
session  are  not  altered  by  the  approval  of  this  rule 
filing. 

*  The  requirements  of  the  International  Rules  are 
In  addition  to  those  contained  In  the  NASD's  Rules 
of  Fair  Practice,  the  By-Laws  and  Schedules  to  the 
By-L.aws.  Sections  6,  8. 9  and  12  of  the  International 
Rules,  however,  establish  requirements  that  apply 
exclusively  to  participation  In  the  Service  during  the 
European  Session.  As  such,  these  provisions  of  the 
international  Rules  supersede  parts  VI,  VII.  XI  and 
XII  of  Schedule  D  and  sections  1,  2  and  5  of 
Schedule  C  to  the  NASD  By-Laws. 


market  making  by  NASD  members  in 
NASDAQ.  NASDAQ/NMS  and 
exchange-listed  securities."  The  NASD 
anticipates  that  member  firms  located  in 
the  United  States  as  well  as  the  United 
Kingdom  will  participate  as  Service 
market  makers.'' 

The  European  Session  will  run  from 
3:30  a.m.  to  one-half  hour  before  the 
NASDAQ  opening  •  on  each  business 
day  in  the  United  States,  with  pre- 
opening  procedures  commencing  at  2:30 
a.m.  EST.  Service  market  makers  must 
be  open  for  business  from  3:30  a.m.  to  9 
a.m.  EST  on  each  U.S.  business  day. 
Additionally,  Service  market  makers 
that  are  registered  as  International 
market  makers  in  one  or  more  qualified 
securities  must  be  open  for  business 
during  the  hours  of  the  Domestic 
Session. 

The  NASD  stated  that  it  has 
considered  the  capacity  and 
vulnerability  of  the  Service.  The  NASD 
also  represented  thatit  has  adequate 
processing  and  network  capacity  to 
support  the  daily  operation  of  the 
Service.  All  security  measures 
applicable  to  entry  of  data  through 
market  maker  terminals  during  the 
Domestic  Session  will  also  apply  during 
the  European  Session. 

B.  Securities  and  Participants 

1.  Securities 

The  following  classes  of  securities  are 
qualified  for  inclusion  in  NASDAQ 
International:  (1)  All  equity  securities 
that  are  designated  as  NASDAQ/NMS 
securities;  (2)  all  non-Canadian,  foreign 
equity  securities  or  American 
Depositary  Receipts  ("ADRs")  that  are 
included  in  NASDAQ  but  are  not 
designated  a  NASDAQ/NMS  security; 
and  (3)  all  equity  securities  that  are 
listed  on  a  registered  national  securities 
exchange.  The  NASD  only  will  include  a 
qualified  security  in  NASDAQ 
International  if  one  or  more  broker- 
dealers  commit  to  making  a  market  as 
Service  market  makers. 


*  Access  to  these  services  for  market  making 
during  the  European  Session  will  be  available 
exclusively  through  NASDAQ  Workstation  units. 

'  A  U.S.  firm  with  no  U.K.  branch  could 
participate  by  staffing  Its  U.S.  trading  desk  during 
the  European  Session.  Similarly,  a  U.K.  firm  could 
participate  through  a  U.S.  affiliate,  or  through  a  U.K. 
branch  of  that  affiliate. 

*  The  European  Session  would  therefore  close  at 
9  a.m.  EST.  Should  the  U.S.  markets  open  earlier, 
the  NASD  would  adjust  the  closing  of  the  European 
Session  accordingly.  The  NASD  would  be  required 
to  file  an  amendment  with  the  Commission, 
pursuant  to  section  19(b)(3)(A).  to  reflect  this 
change. 


2.  Participants 

A  market  maker  may  register  as  a 
European-only  market  maker  (to 
participate  .only  in  the  3:30-9  session)  or 
as  an  International  market  maker  (to 
participate  in  the  3:30-9  session  and  the 
regular  domestic  NASDAQ  session)  in 
one  or  more  qualified  securities,  and  any 
approved  affiliate  •  may  register  as  a 
European-only  market  maker. 

The  NASD  will  only  permit  broker- 
dealers  that  are  either  NASD  members 
or  approved  affiliates  to  participate  as  a 
Service  market  maker  that  also:  (1) 
Have  the  equipment  and 
communications  lines  specified  by  the 
NASD  for  receipt  of  NASDAQ 
Workstation  Service;  and  (2)  satisfy  the 
financial  and  operational  requirements 
applicable  to  market  makers  in 
NASDAQ  securities  or  exchange-listed 
securities  traded  off-board  during  the 
Domestic  Session. •" 

To  function  as  a  Service  market 
maker,  a  NASD  member  or  approved 
affiliate  must  register  by  filing  an 
application  with  the  NASD."  Should  a 
NASD  member  wish  to  participate  in  the 
European  session  through  an  approved 
affiliate,  the  NASD  will  require  the 
NASD  member  and  its  non-member 
affiliate  to  enter  into  a  three-party 
agreement  with  the  NASD.'*  This 
agreement  specifies  the  terms  and 
conditions  for  the  affiliate's  approval, 
and,  in  particular,  the  sponsoring 
member's  compliance  responsibilities 
respecting  the  affiliate's  participation  in 
the  Service.  These  procedures  are  meant 
to  place  the  same  requirements  upon  the 
sponsoring  member  that  would  attach  if 


•  "Approved  affiliate"  means  a  broker-dealer  that 
meets  all  of  the  following  requirements:  (1)  It  Is  not 
admitted  to  membership  in  the  NASD  or  any 
registered  national  securities  exchange:  (2)  It  is 
authorized  to  conduct  securities  business  In  the 
United  Kingdom  in  accordance  with  the  Financial 
Services  Act  1986:  (3)  It  controls,  is  controlled  by.  or 
is  under  common  control  with  a  NASD  member;  and 
(4)  it  has  been  approved  by  the  NASD  to  participate 
as  a  Service  market  maker,  in  an  agency  capacity, 
on  behalf  of  the  NASD  member  with  whom  it  has  a 
control  relationship. 

">  NASD  members  that  use  NASDAQ 
Workstation  units  to  receive  Level  2  NASDAQ 
Service  during  the  Domestic  Session  can  also 
receive  quotation  information  entered  by  Service 
market  makers.  Similar  access  terms  will  be 
provided  to  non-member.  Level  2  subscribers  using 
NASDAQ  Workstation  units.  This  Information  also 
will  be  provided  to  vendors  for  retransmission  to 
their  customers. 

' '  A  member's  application  shall  certify  its  good 
standing  with  the  NASD,  demonstrate  compliance 
with  the  net  capital  and  other  financial 
responsibility  provisions  of  the  Act  and  the  rules 
thereunder,  and  specify  the  qualified  security(ies)  in 
which  the  member  is  seeking  to  register  as  a 
European-only  or  International  market  maker. 

"See  Agreement  for  Non-Member  Access  to  the 
NASDAQ  International  Service,  submitted  on 
August  22. 1991. 
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it  were  to  participate  in  the  Service 
directly,  rather  than  through  an  agent. 

The  contract  provides  that  the  affihate 
will  participate  as  a  Service  market 
maker  on  the  member's  behalf,  in  an 
agency  capacity,  through  employees  of 
the  affiliate  who  will  become  registered 
representatives  of  the  sponsoring 
member.  The  member  and  affiliate  must 
represent  that  a  "control 
relationship"  •'  exists,  that  the  affiliate 
is  not  a  broker-dealer  registered  with 
the  Commission  nor  a  NASD  member 
and  that  it  is  properly  authorized  under 
the  Financial  Services  Act  1986  to  carry 
on  investment  business  in  the  United 
Kingdom. 

The  contract  must  include  the 
designation  of  a  registered  principal  as 
responsible  for  supervising  the 
registered  personnel  that  enter/update 
quotations  in  the  Service  from  the 
affiliate's  premises.  The  designated 
principal  will  be  required  to  be  present 
in  the  United  Kingdom  on  the  premises 
of  the  U.K.  affiliate  within  nine  months 
of  approval  by  the  NASD  of  the  affiliate. 
The  sponsoring  member  will  be 
responsible  for  the  development  of 
adequate  compliance  procedures 
covering  the  affiliate's  participation  in 
the  Service,  which  must  be  approved  by 
the  NASD  before  the  affiliate  initially 
can  register  as  a  Service  market  maker. 
The  sponsoring  member  also  must 
assume  full  responsibility  for  the 
affiliate's  compliance  with  all  provisions 
of  the  International  Rules.  '*  "The 
contract  further  provides  that  the  NASD 
must  be  assured  prompt  access,  upon 
request,  to  original  books  and  records 
wherever  located  that  relate  to  the 
affiliate's  participation  in  or  use  of  the 
Service. ''  Should  an  affihate  not  have 


'*  Amended  section  Z(g)  of  the  International 
Rules  defines  control  relationship  to  be  instances  in 
which  the  approved  affiliate  controls,  is  controlled 
by.  or  is  imder  common  control  with  a  NASD 
member. 

'*  The  contract  provides  that  the  NASD  will 
retain  all  of  its  disciplinary  powers  over  members 
and  their  afTiliates.  with  disciplinary  proceedings 
being  governed  by  the  NASD  Ojde  of  Procedure. 
Accordingly,  the  NASD  may  suspend  or  terminate 
an  afTiliate's  access  to  the  Service  if  a  NASD 
disciplinary  body  [e.g..  the  Market  Surveillance 
Committee)  determines  that  (1)  the  member  has 
failed  to  properly  supervise  the  affiliate's  activities 
as  a  Service  market  maker,  or  (2)  a  violation  of  any 
rule  or  prohibition  applicable  to  the  Service  market 
maker  has  occurred  respecting  the  affiliate's 
participation  in  the  Service. 

■*  Should  an  affiliate  determine  not  to  provide  the 
information  directly  to  the  Commission  on  a 
voluntary  basis,  the  information  shall  be  provided 
promptly  to  the  U.K.  Department  of  Trade  and 
industry  for  transmission  to  the  Commission 
pursuant  to  the  Memorandum  of  Understanding  on 
Exchange  of  Information  Between  the  United  States 
Securities  and  Exchange  Commission  and  the 
United  Kingdom  Department  of  Trade  and  Industry 
in  Matters  Relating  to  Securities  and  Between  the 
United  States  Commodity  Futures  Trading 


an  office  in  the  United  States,  it  will 
appoint  and  maintain  the  sponsoring 
member  as  its  agent,  on  whom  the 
affihate  consents  to  service  of  process. 

European-only  market  makers  will  be 
required  to  quote,  during  the  European 
Session,  firm,  two-sided  markets  in  the 
qualified  securities  in  which  they  have 
registered,  subject  to  the  procedures  for 
excused  withdrawal.'*  Should  a  market 
maker  display  a  quotation  for  a  size 
greater  than  a  normal  unit  of  trading,  it 
shall,  upon  receipt  of  an  offer  to  buy  or 
sell  from  another  NASD  member  or 
approved  affiliate,  execute  a  transaction 
at  least  at  the  size  displayed.  In 
addition,  a  Service  market  maker  should 
refrain  from  entering  quotations  into  the 
Service  that  exceed  the  guidelines  for 
maximum  allowable  spreads  set  forth  in 
section  6(c](iv)  of  the  International 
Rules.  International  market  makers  will 
have  identical  obligations  during  the 
European  Session  and,  in  addition,  be 
obliged  to  ftmction  as  market  makers  in 
their  respective  registered  securities 
during  the  Domestic  Session.*^  The 
NASD  will  terminate  a  market  maker's 
registration  in  a  qualified  security  if  the 
market  maker  fails  to  enter  quotations  in 
that  security  in  the  Service  within  five 
business  days  after  its  registration  in 
that  security  first  became  effective. 

NASD  members  and  approved 
affiliates  that  effect  international 
transactions  must  clear  and  settle  all 
such  transactions  through  a  clearing 
agency  registered  with  the  Commission 
that  uses  a  continuous  net  settlement 
system  or  through  direct  participation  in 
a  suitable  clearing  arrangement  with 
another  party.  For  purposes  of  this 
requirement,  the  term  "international 
transaction"  means  every  transaction 
having  the  following  three 
characteristics:  (1]  The  transaction 
involves  a  qualified  security  quoted  in 
the  Service  by  at  least  one  registered 
market  maker;  (2)  the  transaction  is 


Commission  and  the  United  Kingdom  Department  of 
Trade  and  Industry  in  Matters  Relating  to  Futures, 
|198e-67  Transfer  Binder]  Fed.  Sec.  L  Rep.  (CCH) 
1  S4.027  (Sept.  23. 1986). 

>*  Excused  withdrawals  and  voluntary 
terminations  of  market  maker  registration  will  b« 
handled  in  essentially  the  same  manner  as  they  are 
today  in  the  NASD's  Domestic  Session.  One 
noteworthy  difference  is  the  application  of  the  20- 
day  waiting  period  for  re-registration  in  a  security 
included  in  NASDAQ.  The  NASD  By-laws  specif 
that  a  market  maker  that  voluntarily  terminates  its 
registration  in  a  NASDAQ  security  cannot  re- 
register in  that  security  for  twenty  days.  With 
respect  to  the  Service,  this  waiting  period  only  will 
apply  to  instances  of  re-registration  to  quote  • 
qualified  NASDAQ  security  during  the  Domestic 
Session. 

"  During  the  Domestic  Session.  International 
market  makers  will  be  subiect  to  the  same 
obligations  that  now  apply  to  member  firms  that  are 
registered  as  market  makers  in  NASDAQ  or  listed 
stocks. 


consummated  during  the  hours  of  the 
European  Session  between  two  NASD 
members,  two  approved  affiliates,  or  a 
NASD  member  and  an  approved 
affiliate;  and  (3)  the  transaction  involves 
at  least  one  NASD  member  that  is 
registered  in  any  qualified  security,  or 
an  approved  affiUate. 

C.  Operation  of  the  Service 

As  noted  above,  an  International 
market  maker  is  defined  as  a  broker- 
dealer  the  maintains  markets  in  one  or 
more  qualified  securities  during  the 
European  and  Domestic  Sessions. 
Operationally,  this  may  be  done  by 
using  the  same  market-maker  identifier 
("MMID"),  including  the  same  location 
identifier  for  both  sessions.  Thus,  a 
NASDAQ  workstation  unit  located  in 
the  United  States  (or  the  United 
Kingdom)  could  be  authorized  to  receive 
the  Service  and  support  the  member 
firm's  activities  as  an  International 
market  maker  between  3:30  a.m.  and  4 
p.m.  EST.  Alternatively,  an  International 
market-making  commitment  could  be 
fulfilled  by  linking  two  trading  desks  of 
the  same  firm,  utilizing  two  different 
location  identifiers.  Under  this  scenario, 
a  U.S.  firm  with  the  MMID  ABCD  could 
have  a  trader  at  its  London  branch,  with 
ABCDX  as  its  MMID.>»  ABCDX  would 
function  as  a  market  maker  in  one  or 
more  qualified  securities  during  the 
European  Session  while  ABCD 
(representing  the  U.S.  trading  desk) 
would  function  as  the  market  maker  in 
the  same  securities  during  the  Domestic 
Session.  Such  an  arrangement  would 
allow  the  market  maker's  book  to  pass 
shortly  before  the  U.S.  market  opens.  »• 
In  this  manner,  the  Service  will 
accommodate  the  market-making 
practices  of  member  firms  located  in  the 
United  States  that  have  a  trading  desk 
in  the  United  Kingdom,  or  vice  versa.'** 


'•  A  unique  fifth  character  ("X"  in  this  example) 
will  be  appended  to  a  participant's  MMID  to  denote 
a  market  making  position  in  the  United  Kingdom. 
The  absence  of  that  character  will  indicate  a  market 
making  position  in  the  United  States. 

'•  For  this  purpose,  "passing  the  book"  is  defined 
as  changing  the  geographic  location  of  a  market- 
maker  position  intra-day.  The  market  maki'ng 
position  of  ABCD.  a  NASD  member  functioning  as 
an  International  market  maker  in  stock  AAPL,  will 
pass  from  its  London  trader.  ABCDX  to  its  New 
York  trader.  ABCD.  under  the  arrangement 
described  above.  ABCDX  also  may  function  as  the 
firm's  European-only  market  maker  in  other 
qualified  securities  in  which  the  firm's  New  York 
office  does  not  maintain  market-making  positions. 
Finally,  another  alternative  for  a  passing-the-book 
arrangement  would  be  a  single  firm  making  markets 
with  unique  four  character  MMIDs  representing  its 
New  York  and  London  offices,  respectively. 

•»  Supervisory  action  by  the  NASD  staff  would  be 
required  to  initiate  the  system  linkage  that  would 
enable  the  t>ook  to  pass  between  two  trading  units 
of  the  same  firm. 
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All  qualified  issues  in  the  Service  will 
be  quoted  and  traded  exclusively  in  U.S. 
dollars.  The  ranking  of  market  maker 
quotes  in  an  eligible  security  will 
continue  to  be  based  on  price,  and  by 
time  within  price.  Further,  a  closed 
quote  will  appear  after  all  open  portions. 
The  following  diagram  illustrates  a 
basic,  bid-ranked  screen  display  of 
market  making  interest  in  security  AAPL 
during  the  European  Session. 


SEC  ID 

AAPL 

INS 

47Vi-4S 

ABCOX          

47W-4eVi 

MOTC 

47W-49. 

TSCO 

47V,-AiVi. 

SAXP 

47-46 

GSCO 

- 

ATA-ASVtC 

This  diagram  reveals  that  the  inside 
market  (represented  by  the  designation 
"INS")  in  AAPL  is  47'/2-48.  Market 
maker  ABCDX  appears  first  because  it 
is  quoting  the  highest  bid  and  has  time 
priority  over  the  matching  bids  of 
MOTC  and  TSCO.  Although  MOTC  and 
TSCO  have  identical  bids,  MOTC  ranks 
ahead  based  on  time  priority.  SAXP 
follows  because  its  bid  is  inferior  to  the 
other  three  active  market  makers.  GSCO 
appears  in  last  position  because  the 
firm's  quote  reflects  a  closed  status.*' 
Of  the  four  market  makers  that  are  open, 
only  ABCDX  is  quoting  a  market  in  the 
Service  from  the  United  Kingdom. 

The  Small  Order  Execution  System 
("SOES")  will  not  operate  during  the 
European  Session.  International  market 
makers  in  NASDAQ/NMS  securities, 
however,  will  assume  SOES  obligations 
during  the  Domestic  Session.  During  the 
start-up  phase  of  NASDAQ 
International,  no  automated  order 
routing  or  automated  execution 
capability  will  be  provided.  An 
enhanced  version  of  the  NASD's  Order 
Confirmation  Transaction  service  will 
be  added  shortly  after  the  Service 
commences  operation.  Until  then, 
member  firms  wishing  to  transact  with 
Service  market  makers  will  rely  on 
telephone  communications  to  enter 
orders  and  negotiate  executions. 

D.  Transaction  Reporting 

Amendment  No.  2  to  the  proposed  rule 
change  added  part  Two  to  the  NASD's 
Transaction  Reporting  Plan,  contained 
in  Schedule  D  of  the  NASD's  By-laws." 


"  Market  makers  participating  in  the  European 
Session  will  have  access  to  the  previous  day's 
closing  quotes  from  the  U.S.  trading  session. 
Participants  in  (he  U.S.  session  also  will  have 
access  to  that  day's  closing  from  the  European 
Session. 

"  The  transaction  reporting  system  will  be 
operated  by  the  NASD's  wholly  owned  subsidiary. 


The  new  part  addresses  the  collection, 
processing  and  dissemination  of  reports 
of  transactions  in  NASDAQ/NMS  and 
listed  equity  securities  that  are  quoted 
in  NASDAQ  International.  These 
provisions  apply  exclusively  during  the 
business  hours  of  the  European  Session 
and  to  NASD  members  that  are 
International  Participants. 

Any  round-lot  or  mixed-lot 
transaction  in  a  Service  security 
effected  during  the  European  Session 
involving  at  least  one  Service  market 
maker  must  be  reported.*'  Market 
makers  shall  enter  trade  reports  on  all 
reportable  transactions  within  three 
minutes  of  execution  through  a 
NASDAQ  Workstation  unit  authorized 
for  receipt  of  the  NASDAQ  International 
Service  or  through  a  computer-to- 
computer  interface.**  All  existing 
requirements  for  submitting  audit  trail 
information  to  the  NASD,  either  directly 
or  through  a  registered  clearing  agency, 
shall  extend  to  participation  in 
NASDAQ  International. 

In  addition  to  reporting  trades  in 
NASDAQ/NMS  and  exchange-listed 
securities  within  three  minutes,  service 
market  makers  must  submit  to  the 
NASD  certain  trade  data  as  prescribed 
by  the  NASD.  For  example,  a  Service 
market  maker  shall  report  daily,  no  later 
than  9:17  a.m.  EST;  its  total  volume 
(purchases  and  sales]  from  that  day's 
European  Session  in  non-NMS  securities 
that  it  is  registered  to  quote.** 


Market  Services,  Inc.  ("MSI"),  which  is  responsible 
for  acquiring,  developing  and  maintaining  the 
hardware  and  software  necessary  to  support 
transaction  reporting  during  the  European  Session. 
MSI  also  will  have  the  capacity  to  contract  with 
vendors  of  transaction  information  and  subscribers 
to  such  data. 

"  Section  12(a)(iii)  of  the  Transaction  Reporting 
Plan  for  NASDAQ  International  enumerates  the 
transactions  that  are  not  deemed  to  be  reportable 
transactions  as  follows:  (1)  Transactions  that  are 
part  of  a  primary  distribution  by  an  issuer  or  of  a 
registered  secondary  distribution:  (2)  transactions 
executed  on  and  reported  to  a  securities  exchange 
domiciled  outside  the  United  States:  (3)  transactions 
made  in  reliance  on  section  4(2)  of  the  Securities 
Act  of  1933:  (4j  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price  substantially 
unrelated  to  the  current  market  for  a  qualified 
security,  e.g.,  to  enable  the  seller  to  make  a  gift:  and 
(5)  purchases  or  sales  of  qualified  securities  effected 
upon  the  exercise  of  a  right  to  acquire  securities  at  a 
pre-established  consideration  unrelated  to  the 
current  market. 

•*  Members  who  report  trades  later  than  three 
minutes  after  execution  shall  designate  those  trades 
as  late  by  adding  the  "SLO"  indicator.  Section  12(b) 
of  the  International  Rules  provides  that  a  pattern  or 
practice  of  late  reporting  without  exceptional 
circumstances  may  be  considered  conduct 
inconsistent  with  the  standards  of  commercial 
honor  and  just  and  equitable  principles  of  trade,  in 
violation  of  article  III,  section  1  of  the  NASD  Rules 
of  Fair  Practice. 

**  In  addition,  the  International  Rules  require 
Service  market  makers  to  report  each  business  day 
all  other  data  relating  to  qualifled  securities  quoted 
in  the  Ser\'ice  as  the  NASD  shall  require. 


For  the  Service's  pilot  term,  trade 
reports  for  certain  ADRs  of  U.K. 
companies  ("U.K.  ADRs")  that  are 
quoted  in  the  Service  as  well  as  the 
domestic  component  of  the  London 
Stock  Exchange's  ("LSE")  Domestic 
Stock  Exchange  Automated  Quotation 
("SEAQ")  system  will  be  disseminated 
through  vendors  during  the  European 
Session.  Because  transaction  reports  in 
these  U.K.  ADRs  are  published  by  the 
LSE  on  a  three-minute  basis,  the  NASD 
also  will  disseminate  last  sale 
information  on  a  three-minute  basis,  so 
long  as  the  particular  U.K.  ADR  is  a 
reported  security  in  the  United  States  (in 
other  words,  is  subject  to  real-time 
reporting  in  the  United  States)  and  is 
being  quoted  by  at  least  two  Service 
market  makers.*'  Trade  reports  on  all 
other  reported  securities  quoted  in  the 
Service  will  be  captured  and  processed 
by  the  NASD  solely  for  regulatory 
purposes.*'  Shortly  after  the  conclusion 
of  each  European  Session,  the  NASD 
will  disseminate  the  aggregate  volume 
and  the  high,  low,  and  closing 
transaction  prices  for  each  qualified 
security  that  is  covered  by  the 
transaction  reporting  plan  and  is  quoted 
by  at  least  two  registered  Service 
market  makers. 

The  principal  method  of  enforcing 
compliance  with  the  requirement  that 
trades  be  reported  within  three  minutes, 
is  through  the  examination  of  broker- 
dealers'  trading  records  during  routine 
examinations.**  In  addition,  the  NASD 
will  monitor  compliance  through  a  daily 
exceptfon  report  that  identifies  trades 
reported  at  prices  away  from  the 
prevailing  market  in  a  particular 
security.** 

Should  certain  elements  of 
information  in  a  given  trade  report  be 
missing  or  erroneous,  the  NASD 
automatically  will  reject  the  report.  The 
NASD  will  send  a  reject  message  to  the 
International  participant's  terminal  and 
will  require  the  participant  to  send  a 
corrected  trade.  If  more  than  three 
minutes  have  elapsed  since  the  trade 


"  Rule  llABi-l(a)(4)  under  the  Act  deHnes 
"reported  security"  to  mean  any  listed  equity 
security  or  NASDAQ  security  forwhich  tranfaction 
reports  are  required  to  be  made  on  a  real-time  basis 
pursuant  to  an  effective  transaction  reporting  plan. 
Any  non-NMS  NASDAQ  security  quoted  in  the 
Service  will  not  be  subject  to  trade  reporting  or 
trade  publication  even  if  that  security  is  quoted  in 
SEAQ  domestic. 

*'  Neither  the  NASD  nor  vendors,  therefore,  will 
publish  transaction  reports  on  these  securities. 

"  NASD  members  based  in  Europe  are  now 
examined  by  staff  from  either  the  New  York  or 
Boston  District  Offices  of  the  NASD. 

"  Instances  of  non-compliance  will  be 
investigated  and  referred  to  a  NASD  conimillee  for 
regulatory  action. 
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was  executed,  the  participant  must 
accompany  the  corrected  trade  report 
with  a  "SLJ3"  indicator.'*'  In  addition,  if 
a  participant  enters  a  trade  at  a  price 
that  varies  more  than  a  certain  amount 
from  previous  trade  reports  in  that 
security,  the  NASD  will  reject  the  trade 
report.  Assuming  that  the  price  of  the 
trade  was  accurate,  the  International 
participant  must  re-transmit  the  original 
trade  report  utilizing  an  override  feature 
built  into  the  trade  reporting  system. 

There  are  substantive  differences 
between  the  reporting  requirements 
contained  in  section  12  of  the 
International  Rules  and  the  reporting 
requirements  applicable  during  the 
Domestic  Session."  First,  as  noted 
above,  section  12  provides  that  a  trade 
report  is  timely  if  submitted  within  3 
minutes  of  execution,  as  opposed  to  90 
seconds,  the  established  standard  for 
the  Domestic  Session.'*  Second,  the 
requirement  to  enter  trade  reports 
during  the  European  Session  is  not 
necessarily  limited  to  transactions  in 
Service  securities  in  which  the  broker- 
dealer  is  registered  as  a  European-only 
market  maker."  Third,  as  described 
above,  during  the  pilot  phase  of 
NASDAQ  International,  trade  reports  in 
Service  securities  entered  by 
International  participants  will  not  be 
disseminated  except  where:  (a)  The 
Service  security  is  both  a  U.K.  ADR 
quoted  in  the  domestic  SEAQ  market 
and  a  NASDAQ/N'MS  security,  and  (b) 
at  least  two  Service  market  makers  are 
registered  to  quote  the  particular  U.K. 
ADR  during  the  European  Session. 

Given  the  nature  of  the  Service  and 
the  limited  purpose  of  the  Plan,  the 
NASD  requested  that  the  Commission 
grant  two  exemptions  from  the 
requirements  of  Rule  llAa3-l.'*  First, 


'"  NASD  Market  Surveiilance  will  receive  an 
exception  report  on  a  daily  basis  reflecting  by 
broker-dealer  all  "SID"  trades  reports. 

"  Part  XU  of  Schedule  D  to  the  NASO  B>-Uwi 
contains  the  real-time  reporting  requirements 
applicable  during  the  Domestic  Session  to  market 
makers  in  N'ASDAQ/NMS  securities.  Schedule  G  lo 
the  NASD  By-Laws  contains  the  corresponding 
requirements  for  NASD  members  registered  as 
"Third  Market  Makers"  in  listed  equity  securities 
dunng  the  Domestic  Session. 

"  The  three-minute  standard  conforms  to  the 
current  standard  in  the  domestic  component  of 
SEAQ. 

"  An  International  participant  must  report  the 
transaction  regardless  of  whether  either  party  is  a 
Service  market  maker  in  the  affected  security.  See 
section  12(c)|iii)  of  the  International  Rules. 

'*  See  letter  from  Prank  J.  Wilson.  Vice  President 
and  General  Counsel  NASD,  to  Christine  A. 
Sakach.  Branch  Chief.  National  Market  System 
Branch.  Division  of  Market  Regulation.  SEC  dated 
August  15. 1991.  The  Commission  has  authority 
under  paragraph  (g)  of  Rule  llAa3-l  to  grant 
exemptions  from  the  provisions  of  the  Rule. 


because  the  NASD  will  provide  for 
dissemination  of  transaction  reports 
only  for  securities  that  are  subject  to 
real-time  reporting  in  the  United  States, 
and  three-minute  reporting  in  the  United 
Kingdom,**  it  has  requested  an 
exemption  from  the  Rule's  requirement 
to  report  transactions  in  securities 
covered  by  an  effective  transaction 
reporting  plan.**  Second,  because  the 
NASD  has  not  yet  made  arrangements 
to  consolidate  NASDAQ  International 
volume  information  with  daily 
Consolidated  Tape  Association  ("CTA") 
volume,  it  requested  an  exemption  from 
the  Rule's  requirement  that  the  Plan 
specify  the  method  of  consolidation  with 
transaction  reports  from  exchanges  and 
associations  reported  pursuant  to  any 
other  effective  transaction  reporting 
plan.'^ 

E.  Off-Board  Trading  Restrictions 

As  part  of  its  filing,  the  NASD 
submitted  a  letter  describing  its  position 
that  exchange  members  should  be 
permitted  to  make  markets  in  all 
securities  eligible  for  trading  in  the 
Service,  including  all  securities  listed  on 
an  exchange,  even  those  securities  that 
are  subject  to  so-called  off-board  trading 
restrictions.'*  In  light  of  increased 
trading  in  international  markets,  the 
NASD  believes  that  it  is  necessary  to 
revisit  exchange  restrictions  on  member 
activity  outside  normal  market  hours.  It 
believes  that  eliminating  restrictions  on 
after-hours  trading  may  attract  some  of 
the  trading  volume  currently  executed 
outside  the  United  States  back  to 
national  markets.  The  NASD  therefore 
requested  that  the  Commission  allow 
exchange  members  to  make  markets  in 
all  listed  securities  during  the  hours  of 
operation  of  the  Service. 

According  to  the  NASD,  the 
exchanges  take  the  position  that 
exchange  members  are  required  to 
execute  trades  in  non-Rule  19c-3  " 
securities  in  the  United  States  on  an 
exchange,  which  compels  after-hours 
trading  in  listed  stocks  to  take  place  in 
non-U.S.  markets.  The  NASD  contends 


"  In  the  United  Stales,  only  NASDAQ/NMS 
securities,  which  include  a  number  of  foreign 
securities  traded  as  ADRs.  and  New  York  and 
American  Stock  Exchange-listed  securities  are 
subject  lo  real-time  transaction  reporting.  In  the 
United  Kingdom,  only  domestic  securities  in  SEAQ 
are  subject  to  three-minute  reporting  requirements. 

"  17  era  2«XllAa3-l(c)  (1)  and  (3)  (1991). 

"  17  era  240.11Aa3-l(b)(2)(iv)  (1991). 

'•  See  letter  from  Joseph  R.  Hardiman.  President. 
NASO,  to  Richard  C.  Kelchum.  Director.  Division  of 
Market  Regulation.  SEC  dated  December  S.  199a 

"  17  era  240.19C-3  (1991).  Rule  19c-3  under  the 
Act  amended  the  rules  of  the  national  securitie* 
exchanges  to  prohibit  the  exchanges  from  applying 
off-boaid  trading  restricttons  to  securities  first 
admitted  to  trading  after  April  26. 1979. 


that  this  occurs  because  exchanges  have 
interpreted  their  rules  on  members 
trading  to  allow  member  firms  to  trade 
any  listed  security  on  any  organized 
foreign  exchange  at  any  time,  and  to 
trade  those  securities  in  foreign  over- 
the-counter  markets  when  exchange 
markets  are  closed.***  The  NASD  states 
that  if  the  Service  were  considered  a 
foreign  over-the-counter  market, 
participation  of  exchange  members 
would  be  permitted.  Should  the  Service 
not  be  considered  a  foreign  over-the- 
counter  market,  the  NASD  believes  that 
it  will  be  at  a  competitive  disadvantage. 
It  further  states  that  the  extension  of  off- 
board  trading  restrictions  into  after- 
hours  trading  systems  is  anti- 
competitive and  counter  to  the 
development  of  new  communications 
techniques  and  trading  systems. 

III.  Comments 

The  Commission  received  three 
comment  letters  in  response  to  its  notice 
of  the  proposed  rule  change.** 
Professional  Expert  Trading  Systems, 
Inc.  ("PETS")  *»  and  InsUnet 
Corporation  generally  support  the 
internationalization  of  NASDAQ  that 
the  Service  represents.  The  three 
commenters,  however,  urged  the 
Commission  not  to  accept  the  NASD's 
proposed  rule  change  without  certain 
trade  reporting  modifications.  The 
changes  suggested  included  the 
provision  of  full  and  simultaneous 
dissemination  of  all  stock  market 
information  to  all  interested  investors 
and  the  development  of  access  terms 
and  fees  for  the  data.*'  The  commenters 
believe  that  the  NASD  will  restrict 
access  to  important  market  information 
by  limiting  the  type  and  scope  of 
information  it  will  disseminate, 

Instinet  and  the  NYSE  expressed 
concern  over  the  fact  that  the  N.ASD  will 
not  make  trade  reports  available  on  a 
real-time  basis.  Both  commenters 
objected  to  the  requirement  that 
transaction  reports  be  submitted  within 
three  minutes  of  execution  during  the 


*o  See  New  York  Stock  Exchange  ("NYSE")  Rule 
390.  Interpretation  .10. 

*'  See  letters  to  Jonathan  G.  Kafz.  Secretarj'.  SEC 
from  Jerome  M.  Pustilnik.  President  Professional 
Expert  Trading  Systems.  Inc..  dated  August  IS.  1990: 
Daniel  T.  Brooks.  Counsel  to  Instinet  Corporation, 
Cadwalader.  Wickersham  and  Taft.  dated  August 
22. 1990;  and  James  E.  Buck.  Senior  Vice  President 
and  Secretary,  NYSE,  dated  July  26, 1991. 

♦»  PETS  is  an  information  vendor  to  the 
professional  stock  trading  community,  whose  Expert 
System  analysis  programs  examine  data  received 
from  SIAC  and  NASDAQ.  The  condusions  deri\  ed 
from  this  process  are  transmitted  to  PETS' 
subscribers. 

*'  PETS  also  suggested  that  the  NASD  file  a 
proposed  fee  icfaeduie  for  each  of  the  categories  and 
levels  of  service  it  plans  to  provide. 
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trading  session,  and  to  trade  reports 
being  collected  for  market  oversight 
purposes  only,  instead  of  being 
disseminated  on  a  real-time  basis  to 
participants  or  investors.  Instinet  also 
was  troubled  by  the  lack  of  real-time 
trade  reports  for  certain  foreign  equities 
and  ADRs  that  will  be  quoted  in 
NASDAQ  International. 

Instinet  and  the  NYSE  contended  that 
by  not  providing  widespread  availability 
of  information  as  to  transactions  in 
securities  quoted  in  the  Service,  the 
proposed  rule  change  does  not  conform 
with  longstanding  legal  requirements 
and  policies  and  the  explicit  legislative 
mandate  in  section  llA  of  the  Act  that 
emphasizes  trade  reports  and 
quotations.  TTie  commenters  asserted 
the  benefits  to  the  market  that  come 
from  competition  among  market 
participants  and  to  the  public  interest 
and  the  protection  of  investors  when 
more  complete,  timely  and  widely 
available  trade  and  quotation 
information  become  available.  Instinet 
stated  that  it  recognizes  the  pressures 
on  international  systems  to  conform  to 
local  practices,  but  believes  that  it  is 
inappropriate  to  submit  to  these 
pressures  where  they  deny  investors 
access  to  important,  real-time  market 
information. 

The  NASD  responded  to  the 
comments  the  Commission  received  and 
stated  that,  as  Instinet  recognized  in  its 
comment  letter,  the  proposed  rule 
change  is  an  experimental,  start-up 
service,  designed,  at  least  in  part,  to 
attract  European  traders.**  The  NASD 
asserts  that  the  likelihood  that  the 
Service's  ability  to  compete  in  the  U.K. 
market  would  be  greatly  diminished  if  it 
were  to  enter  the  market  with  higher 
requirements  than  those  of  SEAQ.  The 
current  trade  report  dissemination 
practices  of  the  London  market  do  not 
require  U.K.  market  makers  to  display 
the  price  and  size  of  certain  trades,  or  to 
publish  price  and  size  information  on  a 
real-time  basis. 

The  NASD  believes  that  broad 
dissemination  of  quotation  information 
from  Service  market  makers  will  assist 
in  promoting  interest  among  institutional 
investors  that  transact  business  in 
various  national  markets.  Accordingly, 
the  NASD  intends  to  furnish  interested 
vendors  with  broadcast  feeds  of 
quotation  updates  for  all  securities  that 
are  entered  by  Ser\'ice  market  makers 
during  the  European  Session.  These 
feeds  will  enable  vendors  to  offer  their 
subscribers  the  same  types  of  quotation 


data  that  are  now  available  during  the  . 
Domestic  Session.** 

The  NASD  also  states  that  the 
formulation  of  appropriate  access  terms, 
including  cost-based  subscriber  fees  for 
receipt  of  NASDAQ  International 
information  by  Level  2  or  Level  3 
subscribers,  will  be  covered  in  a 
subsequent  Rule  19b-4  filing.  Because 
certain  facets  of  the  Service  are  still 
being  developed,  it  is  not  possible  to 
quantify  the  entire  cost  of  the  project. 
Moreover,  the  NASD  lacks  defmitive 
data  on  the  universe  of  potential  market 
maker  participants  and  other 
subscribers.  Accordingly,  it  is  not  yet 
possible  to  formulate  a  cost-based 
subscriber  fee  for  receipt  of  the  Service. 

IV.  Discussion 

The  Commission  has  determined  that 
the  NASD's  proposal  is  consistent  with 
sections  15A(b){6).*«  llA(a)(l).*'  and 
17A(a)(l)  *•  of  the  Act.  Section 
15A(b)(6)  requires,  among  other  things, 
that  the  NASA's  rules  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  facilitate  transactions  in 
securities,  and  protect  investors  and  the 
public  interest.  Section  llA(a){l)  sets 
forth  the  Congressional  findings  that 
new  data  processing  and 
communication  techniques  should  be 
applied  to  improve  the  efficiency  of 
market  operations,  broaden  the 
distribution  of  market  information, 
enhance  opportunities  to  achieve  best 
execution  and  promote  competition 
among  market  participants.  Finally, 
section  17A(a)(l)  incorporates  the 
Congressional  goal  of  linking  all 
clearance  and  settlement  facilities  and 
reducing  the  costs  involved  in  the 
clearance  and  settlement  process 
through  the  use  of  new  data  processing 
and  communications  techniques. 
Further,  in  reviewing  the  amendments  to 
the  NASDAQ/NMS  Plan,  the 
Commission  must  find  that  the 
amendments  meet  the  standards  set 
forth  in  section  llA  of  the  Act  and  Rules 
llAa3-l  and  llAa3-2  thereunder. 

In  addition  to  furthering  the 
globalization  of  major  securities 
markets,  the  Service  is  intended  to 
promote  additional  commitments  of 
member  firms'  capital  to  market  making 
and  attract  commitments  from  firms 
based  in  Europe  that  currently  do  not 
function  as  market  makers  in  NASDAQ 
and/or  listed  stocks.  At  the  same  time. 


the  Service  %vill  operate  subject  to  the 
NASD's  automated  surveillance 
capabilities,  and  will  provide  a 
marketplace  for  transactions  in  eligible 
securities  to  which  the  NASD  Rules  of 
Fair  Practice,  in  large  part,  will  apply, 
and  thus  will  protect  investors  and  the 
public  interest.*'  The  NASD  also  hopes 
to  provide  additional  opportunities  for 
the  efTicient  execution  and  clearance  of 
institutional  orders  by  providing  a 
mechanism  for  transactions  effected  in 
the  United  Kingdom  to  be  cleared 
through  U.S.  clearance  and  settlement 
facilities. 

The  proposal,  however,  raises  three 
significant  issues.  First,  the  NASD  has 
proposed  making  the  Service  available 
to  certain  non-NASD  members  with  U.S. 
affiliates  that  are  NASD  members. 
Second,  the  NASD  has  proposed  to 
disseminate  less  information  on 
securities  quoted  in  the  Service  and  in  a 
less  timely  manner.  Finally,  the  proposal 
raises  the  issue  of  the  application  of  the 
NYSE  Rule  390  to  trading  supported  by 
the  Service. 

Non-Member  Access 

In  its  filing,  the  NASD  requested  that 
the  Commission  approve  participation  in 
the  Service  by  approved  affiliates  that 
are  not  registered  as  broker-dealers 
pursuant  to  section  15(b)  of  the  Act.*° 
As  described  above,  affiliates  would  be 
non-member  broker-dealers  that  have  a 
control  relationship  with  a  NASD 
member.  Subject  to  certain  contractual 
undertakings  regarding  the  supervision 
of  traders  and  compliance  with  the 
International  Rules,  a  U.K.  affiliate  can 
be  "approved"  to  quote  markets  in  the 
Service  and  effect  resulting  transactions 
as  agent  for  the  sponsoring  member. 
Because  the  corporate  entity  that 
constitutes  the  U.K.  affiliate  would  not 
be  required  to  join  the  NASD,  the  NASD 
has  requested  that  the  Commission  issue 
a  no-action  letter  respecting  approved 
affiliates'  participation  in  the  Service 
without  becoming  registered  as  a 
broker-dealer  pursuant  to  section  15(a) 
of  the  Act.' > 

The  Commission  recently  reiterated 
"the  fundamental  significance  of  broker- 
dealer  registration  within  the  structure 
of  U.S.  securities  market  regulation."  '^ 


**  See  letter  from  Frank  |.  Wilson,  Executive  Vice 
President  and  General  Counsel.  NASO.  to  Jonathan 
C  Katz,  Secretary,  SEC  dated  November  1. 1990. 


*'  For  example,  the  NASDAQ  Level  I  service  and 
the  National  Quotation  DaU  Service.  The  NASD 
will  distribute  this  quotation  information  directly  to 
vendors  through  existing  Unk-ups. 

♦•  15  U.S.C  780-3  (1987). 

"  IS  U.S.C  78k-l  (1990). 

"  15  VS.C.  78(^-1  (1990). 


**  See  note.  5.  supm. 

"  15  U.S.C.  780(b)  (1990). 

"  See  letter  from  Frank  ).  Wilson.  Vice  President 
and  General  Counsel  NASD,  to  Robert  LD.  Colby. 
Chief  Counsel,  Division  of  Market  Regulation.  SEC 
dated  February  5. 1991. 

"  Securities  Exchange  Act  Release  No.  27017 
()uly  U.  1969).  54  FR  30013.  30014  (Release  94- 
270ir-). 
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Accordingly,  the  Commission  interprets 
the  definitions  of  "broker"  *'  and 
"dealer"  **  broadly  to  include  foreign  as 
well  as  domestic  persons,  subject  to  the 
broker-dealer  registration  requirements 
of  section  15(a)  of  the  Act  "  if  they 
induce  or  effect  securities  transactions 
with  U.S.  persons  or  in  the  United 
States."  Thus,  if  a  securities 
transaction  with  a  person  in  the  United 
States  is  solicited  by  a  foreign  broker- 
dealer,  that  broker-dealer  must  register 
with  the  Commission.'^  In  particular, 
the  dissemination  in  the  United  States  of 
foreign  broker-dealers'  quotations  for 
securities  typically  would  be  a  form  of 
solicitation  requiring  registration.'* 

The  entry  of  quotations  in  the  Service 
by  the  U.K.  broker-dealers  that  are 
designated  as  approved  affiliates  of 
sponsoring  NASD  members  would 
require  those  U.K.  broker-dealers  to 
register  with  the  Commission. 
Contemporaneously  with  the  approval 
of  this  order,  however,  the  Division  of 
Market  Regulation  has  taken  a 
temporary  no-action  position  regarding 
the  participation  of  approved  affiliates 
in  the  Service  that  is  coextensive  with 
the  two-year  pilot  program  approved  by 
the  Commission.'*  The  Division  noted 
that  an  approved  affiliate  will  enter 
quotations  in  the  Service  only  as  agent 
for  its  sponsoring  NASD  member,  and 
that  the  personnel  in  the  United 
Kingdom  through  which  the  affiliate 
participates  in  the  Service  will  be 
registered  representatives  of  the 
sponsoring  NASD  member  and 
supervised  by  a  registered  principal  of 
that  member  at  first  located  in  the 
United  States,  who  will  be  located  on 
the  premises  of  the  U.K.  affiliate  within 
nine  months  of  the  af^liate's  approval. 


»'  Section  3(a)(4)  of  the  Act,  15  U.S.C.  78(c)(a)(4) 
(1988). 

•«  Section  3(a)(5)  of  the  Act,  15  U.S.C.  78(c)(a)(5) 
(1938). 

"  15  U.S.C.  780(a)  (1990). 

"  See  Release  34-27017.  54  FR  at  30016.  In 
Release  34-27017.  however,  the  Commission 
adopted  Rule  15a-6  under  the  Act.  17  CFR  240.15a.« 
(1991).  to  provide  conditional  exemptions  from 
registration  for  foreign  broker-dealers  engaged  in 
specified  activities  involving  U.S.  investors  and 
securities  markets,  principally  effecting  transactions 
with  U.S.  institutional  investors  through  registered 
U.S.  broker-dealer  intermediaries. 

»'  Release  34-27017,  54  FR  at  30017. 

•'  Release  34-27017.  54  FR  at  30018. 

*•  See  letter  from  Robert  LD.  Colby.  Chief 
Counsel,  Division  of  Market  Regulations.  SEC.  to 
Frank  ).  Wilson.  Vice  President  and  General 
Counsel.  NASD,  dated  October  11, 1991.  In  the  same 
letter,  the  Division  also  has  advised  the  NASD  that 
NASD  members  acting  as  market  makers  in 
qualified  securities  during  the  Domestic  Session 
would  be  required  by  Rule  lOb-10  under  the  Act.  17 
CFR  240.10b-10  (1991).  to  disclose  that  status  when 
they  effect  principal  transactions  with  customers  in 
the  same  securities  quoted  in  the  Service  during  the 
European  Session. 


Because  the  approved  affiliate  will  act 
as  agent  for  its  sponsoring  NASD 
members,  the  affiliate's  transactions  in 
qualified  securities  quoted  in  the  Service 
will  be  reordered  on  the  member's 
books  and  records  as  if  the  member  had 
effected  the  transactions  directly,  and 
will  be  reflected  in  the  member's  net 
capital  computation,  U.S.  investors 
wishing  to  purchase  qualified  securities 
during  the  European  Session  will  be 
required  to  be  a  customer  of  the 
sponsoring  NASD  member,  and  all 
transactions  with  or  for  U,S,  persons  in 
qualified  securities  quoted  in  the  Service 
will  be  effected  in  the  accounts  of  those 
customers  with  the  member.  The 
approved  affiliate  will  not  hold  the 
funds  or  securities  of  customers  of  that 
member,  but  the  member  will  be 
required  to  disclose  to  customers  the 
role  of  the  approved  affiliate  in  the 
market  making  activities  of  the  member. 

In  addition,  the  sponsoring  NASD 
member  will  be  responsible  for 
compliance  by  the  approved  a^iliate 
with  the  International  Rules,*"  and  the 
NASD  will  be  able  to  take  disciplinary 
action  against  the  member,  its  registered 
representatives  on  the  premises  of  the 
affiliate,  and  the  registered  principal 
supervising  those  representatives,  for 
failure  to  comply  with  any  applicable 
regulatory  provision."  Under  the  terms 
of  the  agreement  for  non-member 
access,**  each  approved  affiliate  will 
permit  the  NASD,  upon  request,  to 
obtain  prompt  access  to  original  books 
and  records  wherever  located  that  relate 
to  the  approved  affiliate's  use  of  the 
Service,  and  to  forward  any  documents 
or  information  provided  to  the  NASD  to 
any  requesting  governmental  agency 
with  jurisdiction  over  the  NASD 
(including  the  Commission],  any  self- 
regulatory  organization  ("SRO")  that 
participates  in  the  Intermarket 
Surveillance  Group,  or  any  self- 
regulating  organization  recognized 
under  the  Financial  Services  Act  1986. 
The  Commission  notes  that  this 
provision  of  the  agreement  for  non- 
member  access  will  not  prejudice  the 
ability  of  the  Commission  to  obtain 
information,  documents,  or  testimony 
pursuant  to  its  statutory  authority  or  any 
other  manner,"  in  connection  with 


*<>  The  affiliate  will  be  an  "associated  person"  of 
the  member  within  the  meaning  of  section  3(a)(18) 
of  the  Act  15  U.S.C.  78c(a)(18)  (1988). 

*■  The  applicable  regulatory  provisions  include 
the  International  Rules,  the  NASD's  Rules  of  Fair 
Practice,  By-l,aws,  and  Schedules  to  the  By-Laws. 

**  See  note  12,  supra  and  accompanying  text 

"  For  example,  under  new  section  17(h)(2)  of  the 
Exchange  Act  15  U.SC.  78q(h)(2)  (1990),  if  the 
Commission  reasonably  has  concerns  regarding  the 
financial  or  operational  condition  of  a  registered 
broker  or  dealer,  or  a  registered  municipal  securities 


securities  matters  related  to  the  Service 
pursuant  to  its  Memorandum  of 
Understanding  on  Exchange  of 
Information  with  the  U.K.  Department  of 
Trade  and  Industry.** 

Trade  Reporting  and  Exemptions  from 
Rule  llAa3-l 

The  Commission  is  also  concerned 
about  the  limited  transaction  reporting 
that  the  NASD  has  proposed  for  the 
Service.  While  the  NASD  would  require 
that  all  trades  executed  by  market 
makers  in  the  Service  be  reported  to  the 
NASD  within  three  minutes  of 
execution,  the  NASD  only  will  provide 
for  dissemination  of  those  transaction 
reports  for  securities  that  are  subject  to 
real-time  reporting  in  both  the  United 
States  and  in  the  United  Kingdom.  The 
NASD  also  has  proposed  an  exception 
from  the  real-time  reporting  requirement 
for  sole  market  makers  in  any  security. 
The  NASD  represented  that  this 
exception  was  necessary  because 
securities  with  less  than  two  market 
makers  are  not  allowed  to  be  quoted  in 
SEAQ,  which  effectively  imposes  a  two- 
market  maker  minimum  for  LSE  trade 
reporting  purposes.  The  NASD  also 
believes  that  requiring  a  sole  market 
maker  lo  publish  such  information 
would  make  the  market  maker  subject  to 
being  "picked  off."  The  Commission's 
acceptance  of  this  exception,  however, 
is  explicitly  conditioned  on  the 
continuation  of  the  LSE's  two  market 
maker  policy  and  an  obligation  on  the 
part  of  the  NASD  to  noti^r  the 
Commission  should  this  policy  change. 

In  addition,  the  NASD  is  proposing  to 
disseminate  market  data  on  listed 
securities  through  NASDAQ  facilities 
rather  than  CTA  facilities,  and  thus  will 
not  consolidate  volume  effected  during 
the  European  Session  with  volume  in  the 
same  securities  effected  during  the  9:30 
to  4  sessions. 

Rule  llAa3-l  generally  requires  that 
every  market  file  a  transaction  reporting 
plan  governing  the  collection, 
processing,  and  dissemination  of  last 
sale  data  on  listed  equity  and  NASDAQ 
securities.  In  addition,  the  rule  requires, 
among  other  things,  that  the  markets 
disseminate  transaction  reports  in 
individual  reported  securities  "  and 


dealer,  government  securities  broker,  or  government 
securities  dealer  for  which  the  Commission  is  the 
appropriate  regulatory  agency,  the  Commission  may 
require  the  registrant  to  make  reports  concerning 
the  financial  and  securities  activities  of  the 
registrant's  associated  persons  (other  than  natural 
persons),  including  foreign  persons,  whose  business 
activities  are  reasonably  likely  to  have  a  material 
impact  on  the  financial  or  operational  condition  of 
the  registrant. 

**  See  note  IS,  supra. 

"  17  CFR  240.llAa3-l(c)(l)  and  (3)  (1991). 
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consolidate  transaction  volume  on  the 
individual  reported  securities  with 
volume  in  the  same  security  executed  in 
other  markets.**  The  exchanges  and  the 
NASD  created  CTA  and  filed  the  CTA 
Plan  to  comply  with  the  rule  for  listed 
securities.*'  In  addition,  the  NASD  has 
created  a  transaction  reporting  plan 
governing  the  reporting  of  transactions 
in  NASDAQ/NMS  securities.  As 
described  above,  however,  the  NASD 
will  not  disseminate  reports  on  all 
securities  subject  to  CTA  or  NASDAQ/ 
NMS  Plan  reporting  requirements  and, 
at  least  initially,  will  not  consoUdate 
volume  in  CTA  securities  with  volume 
from  the  9:30  to  4  trading  sessions.  The 
trade  reporting  procedures  that  the 
NASD  has  proposed  for  the  Service  thus 
are.  to  a  certain  degree,  inconsistent 
with  those  Plans,  and  with  the  Rules 
under  which  those  Plans  were  approved. 
The  NASD  has  therefore  requested  two 
exemptions  from  the  requirements  of 
Rule  llAa3-l  **  to:  (1)  disseminate 
transaction  reports  for  securities  quoted 
in  the  Service,*"  and  (2)  provide  for  the 
consolidation  of  transaction  reports 
from  other  markets  trading  the  same 
security.'"' 

The  Commission  is  concerned  over 
the  limited  nature  of  the  transaction 
information  to  be  disseminated. 
Currently,  more  than  200  U.S.  stocks  are 
listed  on  foreign  exchanges,  and 
aggregate  trading  volumes  outside  the 
United  States  now  represent  an 
important  percentage  of  total  trading  in 
many  stocks.  The  Commission  is 
working  to  promote  the  availability  of 
data  concerning  trading  volumes  and 
prices  so  that  U.S.  investors,  analysts 
and  others  have  a  full  picture  of  total 
trading  volume.  It  is  disturbing, 
therefore,  to  entertain  the  development 
of  a  new  system  that  does  not  further 
the  transparency  of  the  market,  but, 
instead,  encourages  the  unavailability  of 
timely  trading  information.  As  the 
Commission  has  stated  numerous  times, 
transparency  is  crucial  to  the  efficient 
and  fair  operation  of  our  capital 
markets.  Market  transparency  has  been 
an  essential  aspect  of  the  Commission's 
efforts  to  facilitate  the  establishment  of 
a  national  market  system.  Market 
transparency,  in  the  form  of  trade  and 
quotation  information,  enhances 
liquidity  in  the  marketplace  and 
provides  investors  with  the  opportunity 


to  ensure  the  best  execution  of  their 
orders.  The  lack  of  widespread 
availability  of  transaction  information, 
therefore,  has  an  adverse  impact  on  the 
efficiency  of  the  market. 

Nevertheless,  in  recognition  of  the 
desirability  of  repatriating  order  flow, 
the  Commission,  on  occasion,  has 
adopted  a  flexible  approach  in 
interpreting  regulatory  requirements 
during  the  start-up  phase  of  proposals 
that  the  Commission  believes  will  bring 
some  benefit  to  the  markets.'*  The 
Commission  is  somewhat  sympathetic  to 
the  NASD's  arguments  that  the  Service's 
limited  transaction  reporting 
requirements  are  the  only  practical 
response  for  an  entity  that  is  trying  to 
introduce  a  market  where  there  is 
already  a  well-established  market  in 
operation  with  rules  that  are  less 
comprehensive  than  those  in  the  United 
States.  The  Commission  also 
understands  the  argument  that  the 
Service  would  not  be  a  viable 
competitor  if  its  rules  were  dramatically 
more  stringent  than  those  of  its  primary 
competitor.  In  addition,  the  Commission 
believes  that  if  NASDAQ  International 
is  successful,  it  will  return  order  flow 
currently  being  executed  overseas  back 
to  the  scrutiny  of  U.S.  regulators,  with 
the  attendant  benefits  of  Commission 
and  SRO  oversight.  While  the 
Commission  recognizes  the  problems 
created  by  the  lack  of  real-time 
reporting  and  the  lack  of  consolidation 
of  data  in  listed  securities,  it  also 
recognizes  the  reality  that  a  growing 
number  of  trades  in  eligible  securities 
are  occurring  overseas.  The 
Commission,  therefore,  believes  that 
extending  the  protection  of  the  U.S. 
regulatory  system  to  trading  by  U.S. 
investors  currently  conducted  overseas 
will  benefit  the  marketplace  and  help 
protect  the  investing  public.  For  these 
reasons,  the  Commission  has  concluded 
that  it  is  appropriate  to  grant  the  NASD 
a  two-year  exemption  from  paragraphs 
(c)(1)  and  (c)(3)  of  rule  llAa3-l,  which 
require  the  NASD  to  disseminate 
transaction  reports  for  reported 
securities.'* 


••  17  CFR  240.1lAa3-lfb)(2)(iv)  (1991). 

•'  See  Securities  Exchange  Act  Release  No.  10787 
(May  10, 1974). 

•»  The  Commission  has  authority  under 
paragraph  (g)  of  rule  llAa3-l  to  grant  exemptions 
from  the  provisions  of  the  Rule. 

••  17  CFR  240.1lAa3-l(c)(l)  and  (3)  (1991). 

'«  17  CFR  240.1lAa3-l(b)(2)(iv)  (1991). 


"  See.  e.g.,  letter  from  William  H.  Heyman. 
Director.  Division  of  Market  Regulation.  SEC.  to 
Catherine  R.  Kinney.  Senior  Vice  President.  NYSE 
dated  May  24. 1991.  The  letter  granted  the  NYSE 
certain  temporary  exemptions  from  Rule  llAa3-l  in 
connection  with  the  operation  of  the  off-hours 
trading  sessions.  Securities  Exchange  Act  Release 
No.  29237  (May  24. 1991).  56  FR  24853. 

"  This  is  conditioned  upon  no  change  in  the  LSE 
reporting  requirements,  which  the  NASD  believes 
necessitate  the  exemption  request,  hi  other  words, 
should  the  LSE's  three-mmute  reporting  requirement 
l>e  reduced,  the  NASD  would  have  to  promptly 
modify  its  requirement  accordingly. 


The  Commission  also  is  granting  the 
NASD  a  two-year  exemption  from  rule 
llAa3-l(b)(2)(iv)  which  requires  that 
provision  be  made  in  the  Plan  for  the 
consolidation  of  volume  from  other 
markets  trading  the  same  securities.  The 
Commission  has  decided  to  grant  the 
NASD  a  temporary  exemption  from  this 
requirement  because  the  NASD  has 
stated  that  it  will  work  with  CTA  to 
accomplish  this  goal. 

In  addition,  the  Commission  has 
decided  to  approve  the  amendments  to 
the  NASD's  transaction  reporting  plan  to 
provide  for  the  dissemination  of 
quotation  and  transaction  information 
on  CTA/CQ  stocks  because  the  NASD 
will  be  the  only  CTA  participant  open  at 
that  time.  Although  the  CTA/CQ  plans 
address  the  reporting  of  trades  after 
"normal  operating  hours,"  "  the 
Commission  recognizes  that 
economically  it  is  more  efficient  for  the 
NASD  to  disseminate  through  its  system 
as  opposed  to  paying  for  CTA/CQ  to 
remain  open. 

Because  there  is  no  other  comparable 
U.S.  market  open  during  the  European 
Session,  the  Commission  does  not 
believe  that  the  use  of  NASD's  own 
facilities  to  disseminate  market 
information  on  CTA  securities  is 
inconsistent  with  section  llA  at  the 
present  time.'*  Of  course,  should 
another  U.S.  SRO  system  be  open  for 
trading  during  the  same  time,  quotation 
and  transaction  information  will  have  to 
be  consolidated. 

NYSE  Rule  390 

As  noted  above,  the  NASD  also 
requested  that  the  Commission  revisit 
whether  it  is  now  appropriate  to  modify 
NYSE  Rule  390,  at  least  as  it  applies  to 
after-hours  trading.  The  Commission 
believes,  however,  that  the  issue  of  Rule 
390's  continued  validity  raises  a  number 
of  significant  market  structure  issues 
that  cannot  be  fully  aired  in  the  context 
of  the  limited  proposal  that  is  currently 
before  the  Commission.  Thus,  we 
believe  it  is  appropriate  to  defer  action 
on  the  questions  raised  by  the  NASD 
until  these  larger  issues  may  be 
comprehensively  addressed. 


"  The  Plan  provides  that  "expenses  incurred  in 
reporting  trades  after  the  end  of  the  normal 
operating  hours  of  the  NYSE  and  American  Slock 
Exchange  will  be  allocated  on  an  appropriate  pro 
rata  basis."  See  Securities  Exchange  Act  Release 
No.  10787  (May  10. 1974). 

"  The  Commission  also  took  into  consideration 
the  fact  that,  since  1976.  NASDAQ.  Inc.  operates  a 
national  network  of  terminals  and  has  been 
registered  as  a  Securities  Information  Procek&or. 
assuring  the  prompt,  accurate  and  reliable 
performance  of  its  functions  as  a  Securities 
Information  Processor. 
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Given  the  concerns  on  a  number  of 
issues  raised  by  the  proposal,  the 
Commission  will  grant  approval  of  the 
Service,  including  the  amendment  to  the 
NASD's  transaction  reporting  plan,  for  a 
limited  two-year  pilot  program,  with  the 
expectation  that  these  concerns  will  be 
re-addressed  at  the  end  of  that  period. 
Among  the  issues  the  Commission 
intends  to  revisit  at  the  end  of  the  pilot 
program  are  whether:  (1)  Unregistered 
broker-dealers  should  continue  to  have 
access  to  the  Service;  (2)  the  supervision 
of  affiliates  has  been  adequate;  (3) 
additional  securities  should  be  subject 
to  real-time  reporting  in  NASDAQ 
International;  (4)  the  three-minute 
reporting  standards  should  move 
towards  the  U.S.  90-second  standard;  (5) 
the  one-market  maker  exception  should 
be  ehminated;  and  (6)  the  consolidation 
of  transaction  reports  or  volume  is 
necessary. 

Further,  the  NASD  will  provide  the 
Commission  with  monitoring  reports  for 
the  Service  every  six  months.  The 
reports  will  consist  of  all  pertinent 
information  concerning  the  system, 
including:  (1)  The  number  of  market 
makers;  (2)  the  number  of  securities;  and 
(3)  share  volume,  transaction  volume 
and  dollar  value  (with  average  daily 
balances).  These  figures  should  be 
broken  down  into  half  hour  brackets 
during  the  session.  In  addition,  the 
report  shall  include  a  quantitative  and 
analytical  assessment  of  the  effects,  if 
any,  of  the  pilot  rules  on  the  liquidity  in 
the  marketplace  and  execution  quality 
of  customer  orders.  In  particular,  we 
Would  expect  such  a  study  to  involve  a 
comparative  assessment  of  the  bid/ask 
spreads  in  the  different  trading  sessions, 
as  well  as  an  assessment  of  the 
continuity  and  depth  of  the  various 
markets.  The  report  also  must  provide  a 
comparison  of  the  closing  prices  in 
NASDAQ  International  and  the  opening 
prices  in  the  U.S.  markets  as 
appropriate.  Finally,  the  report  must 
evaluate  the  feasibility  of  commencing 
real-time  trade  reporting  for  all 
securities  quoted  in  the  Service  at  8  a.m. 
EST. 

The  Commission  believes  that  the 
two-year  approval  period  will  provide 
the  Commission,  the  NASD  and  market 
participants  the  opportunity  to  observe 
and  evaluate  the  actual  operation  of 
NASDAQ  International.  The 
Commission,  however,  wishes  to 
emphasize  that  a  number  of  issues 
remain  open  and  subject  to  change. 
Based  on  the  performance  of  the  Service 
and  its  impact  on  the  market,  the 
Commission  may  require  certain 
changes  to  the  Service  during  the  pilot 


period.  The  Commission,  for  example, 
will  require  modification  of  the 
NASDAQ  International  rules  if  it  finds 
that  real-time  dissemination  is 
indispensable.  Also,  should  the  SEAQ  or 
SEAQ  International  transaction 
requirements  be  modified  to  increase 
transparency,  the  NASD  must  promptly 
amend  NASDAQ  International 
accordingly.  Should  the  changes  on 
SEAQ  or  SEAQ  International  decrease 
the  transparency  of  the  market, 
however,  NASDAQ  International  shall 
remain  unchanged.  The  Commission, 
therefore,  intends  to  consider  these 
issues  actively  during  the  operation  of 
the  Service  and  will  impose  any 
requirements  it  determines  are 
appropriate  to  protect  investors  and  the 
public  interest  and  promote  fair 
competition.^* 

V.  Conclusion 

In  view  of  the  above,  the  Commission 
has  concluded  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  including 
sections  15A,  llA  and  17A,  and  the 
rules  and  regulations  thereunder,  and 
that  it  is  appropriate  to  approve  the 
NASDAQ  International  Service  for  a 
limited  pilot  period. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be.  and  hereby  is, 
approved  for  a  two-year  pilot  program, 
ending  October  11, 1993.  It  is  further 
ordered  that  the  NASD  be  granted  the 
following  exemptions  from  the  rule 
llAa3-l  requirements:  (1)  In  paragraph 
{c)(l)  and  (3)  that  the  NASD  disseminate 
transaction  reports  for  reported 
securities  quoted  in  the  Service;  and  (2) 
in  paragraph  (b)(2)(iv)  that  the  Plan 
provide  for  the  consolidation  of 
transaction  reports  from  other  markets 
trading  the  same  security. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

Dissenting  Statement  of  Commissioner 
Fleischman 

Once  again,  as  in  the  case  of  the  New 
York  Stock  Exchange's  Crossing  Session 
II,'*  I  dissent  from  an  Order  approving 


trading  session  rules  that  afford  only 
end-of-session  disclosure-in-gross  to  the 
market.  This  Commission  preaches 
transparency  to  the  Congress  '^  and  to 
the  securities  world,'*  but  for  the 
second  time  within  five  months  it  fails  to 
require  trade  transparency  when 
proposed  marketplace  rules  afford  it  the 
opportunity  to  do  so. 

The  shortfall  between  what  this 
Commission  preaches  and  what  it 
practices  as  to  transparency  is 
emphasized  by  the  comparison  of  the 
Commission's  own  statements  in  the 
foregoing  Order.  On  the  one  hand, 

•  The  Commission  finds  it  "disturbing 
*  *  *  to  entertain  the  development  of  a 
new  system  that  does  not  further  the 
transparency  of  the  market,  but,  instead, 
encourages  the  unavailability  of  timely 
trading  information"; 

•  The  Commission  repeats  its  prior 
position  that  "transparency  is  crucial  to 
the  efficient  and  fair  operation  of  our 
capital  markets";  and 

•  The  Commission  believes  that 
"transparency  *  *  *  enhances  liquidity 
in  the  marketplace  and  provides 
investors  with  the  opportunity  to  ensure 
the  best  execution  of  their  orders."  '" 

On  the  other  hand,  the  Commission, 
by  today's  action  (speaking  louder  than 
its  words),  accepts  aggregate  end-of- 
session  volume  and  price  disclosure  as 
"the  only  practical  response"  where  an 
existing  foreign  market  functions  "with 
(transaction  reporting]  rules  that  are  less 
comprehensive  than  those  in  the  United 
States";  and  the  Commission  justifies 
today's  action  as  a  response  to  "the 
reality  that  a  growing  number  of  trades 
in  eligible  [domestic]  securities  are 
occurring  overseas."  *°  That  action  is  in 


"  Specifically,  the  Commission  has  granted  the 
NASD  exemptions  from  the  transaction  reporting 
requirements  of  rule  llAa3-l  pursuant  to  paragraph 
(g)  of  the  rule.  The  Commission,  therefore,  may 
modify  its  exemption  if  it  determines  it  is  necessary 
for  the  efficient  and  fair  operation  of  the  market. 

'■  Securities  Exchange  Act  Release  No.  29237, 46 
SEC  Docket  (CCH)  1512, 1531  (May  24. 1991) 
(Dissenting  Statement  of  Commissioner 
Fleischman). 


"  See.  e.g.,  Testimony  of  Richard  C.  Breeden. 
Chairman.  U.S.  Securities  and  Exchange 
Commission,  Concerning  the  Commission's 
Authorization  Request  for  Fiscal  Years  1992-1994, 
Before  the  Subcommittee  on  Telecommunications 
and  Finance.  Committee  on  Energy  and  Commerce. 
United  States  House  of  Representatives  at  6  (May  2, 
1991). 

'•  Automated  Securities  Trading:  A  Discussion  of 
Selected  Critical  Issues  (A  Paper  Prepared  by  the 
Div.  of  Mkt.  Reg.  of  the  U.S.  Sec.  and  Exch.  Comm. 
for  the  IOSCO  1991  Ann.  Mtg.  Panel  on  Automated 
Trading)  at  15-16  (Sept.  26. 1991)  ("IOSCO  Paper"). 
The  views  presented  to  the  same  panel  on  behalf  of 
the  NASD  appear  to  be  similar:  "While  the  balance 
for  and  against  market  transparency,  particularly 
with  respect  to  institutional  trading  in  off-hours 
from  the  home  market,  is  complex,  it  appears 
undesirable  to  default  to  the  least  possible  market 
transparency."  JR.  Hardiman.  Automation  and 
Electronic  Trading:  Key  Issues  for  Regulating  in  a 
New  Era  (1991  IOSCO  Ann.  Conf.)  at  5  (Sept.  26. 
1991). 

'•  Order,  part  IV,  fifth  paragraph  under  the 
caption  'Trade  Reporting  and  Exemptions  from  rule 
llAa3-l". 

*"  Order,  part  IV,  sixth  paragraph  under  the 
caption  "Trade  Reporting  and  Exemptions  from  rule 
llAa3-l". 
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direct  contradiction  to  the  declaration 
that  the  Commission's  Division  of 
Market  Regulation  made  at  the  recent 
IOSCO  Annual  Meeting 

Transparency  needs  for  particular 
securities  should  be  assessed  on  a 
global  basis  in  order  to  avoid  a  flight  to 
opacity.  For  example,  where  a  foreign 
market  seeks  to  offer  less  transparency 
than  is  available  in  the  security's  home 
market  (assuming,  as  is  usually  the  case 
for  equities,  that  the  home  market  is  the 
primary  market),  this  difference  in 
transparency  should  be  justified  on  the 
basis  of  fairness  and  efficiency,  not 
competitive,  considerations.  * ' 

During  the  discussion  at  the  Open 
Meeting,  the  other  Commissioners 
expressed  their  belief  that  opacity  could 
be  accepted  as  an  initial-stage 
concession,  to  be  replaced  after  a  time 
by  trade-by-trade  reporting.  Sacrifice  of 
transparency  for  competitive  reasons  is 
a  mistake  from  the  beginning; 
competitive  pressures  to  maintain 
opacity,  and  to  attract  participants  back 
to  local-market  opacity,  will  be  no  less 
compelling  in  six  months,  a  year  or 
longer.*^ 

Perhaps  my  best  course  is  to  repeat, 
and  to  continue  to  repeat,  the  essence  of 
what  I  wrote  last  May,  adapted  to  the 
NASD  rules  approved  today:  To  report 
each  day's  European  session 
transactions  solely  as  a  total  amount  of 
shares  with  high/low/close  prices, 
without  disclosure  of  price  or  volume  of 
individual  trades,  may  present  the  facile 
advantage  of  shielding  those  directly 
Involved  in  individual  trades  from  the 
normal  domestic  market  risk  that 
accompanies  market  awareness  (and 
may  do  so  in  a  manner  that 
approximates  local  practice  in  London), 
but  the  parallel  and  obverse  effect  is 
clear.  Reporting-in-gross  deprives  all 
market  participants,  other  than  those 
directly  involved,  of  crucial  market 
information,  and  mocks  what  this 
Commission  claims  to  be  one  of  the 
fundamental  tenets  of  American  market 
regulation.  Detailed  information 
regarding  every  European  session  trade 
will  be  supplied  to  the  NASD,  and 
thereby  will  be  available  to  the 
Commission,  for  regulatory  monitoring 
purposes,  but  supplying  information  for 
surveillance,  as  important  as  it  may  be, 
is  a  distant  second  in  importance  to 


• '  IOSCO  Paper.  16  (emphasis  added). 

"  Reference  it  made  to  the  tapes  of  the  Open 
Meeting  of  the  Commission  held  on  October  10. 
1991.  recording  the  statements  and  inquires  of  each 
of  the  Commissioners  and  the  responses  of  the  staff. 
See  the  last  sentence  of  the  second  paragraph  under 
the  caption.  "Standards  for  Evaluating  the  Pilot",  in 
the  Order,  part  (V. 


disclosing  information  to  the 
marketplace.  To  whatever  extent  one 
accepts  the  theories  of  capital  market 
efficiency  and  the  regulatory  policy 
consequences  flowing  from  those 
theories,  there  can  be  no  doubt  that 
efficiency  is  adversely  impacted  by  the 
deliberate  withholding  of  market 
information. 

*  *        •        •        *  ■ 

A  note  concerning  the  "Standards"  for 
evaluating  these  pilot  rules. 

There  was  a  progression  visible  in  the 
Commission's  treatment  of  standard- 
setting  for  pilot  market  rules  in  the 
period  culminating  in  June  1990.*'  After 
gradually  professionalizing  its  approach 
to  pilot  rules,  the  Commission  finally 
laid  out  a  program  of  pre-framed  criteria 
(open  to  supplementation  by  the 
relevant  SRO),  and  concurrent 
evaluation  of  alternatives,  for 
quantitative  assessment  of  the  Impact  of 
the  particular  rules  in  terms  of  market 
results  that  the  rules'  proponents 
themselves  accepted.  And  the 
Commission  included  in  that  program  its 
own  advance  notice  that  it  would  have 
difficulty  making  the  section  19(b) 
findings  necessary  to  temporary 
extension  or  permanent  acceptance  of 
the  pilot  rules  if  application  for  the  pre- 
framed  criteria  demonstrated  adverse 
market  Impact.  How  strange  it  seems  to 
me  for  this  Commission  now  to  step 
back  from  that  program  and  that 
advance  notice!  I  suppose  I  should  be 
grateful  that  at  least  references  to 
spreads,  continuity  and  depth  survived 
in  the  Instant  Order,  as  matters  that 
should  be  "involveldj"  in  the  reports  to 
be  submitted  to  the  Commission  by  the 
NASD. 

The  Commission,  the  rule  proponents 
and  the  public — whose  interest  is 
ultimately  at  stake  benefit — from  the 
integrity  and  rigor  of  pre-framed  criteria. 
The  performance  of  market  regulatory 
responsibilities  in  1991  reburies  no  less. 
To  attempt  that  performance  while 
ignoring  the  very  minimum  framework 
governing  professional  economic  studies 
is  reminiscent  of  the  American  Know- 
Nothing  tradition  of  150  years  ago,  and, 
in  my  opinion,  subverts  the  discharge  of 
the  Commission's  responsibility  for 
"perfect(lng]  the  mechanisms  of  the 
national  market  system  for 
securities".** 

♦  *        •        •        • 

Transparency  Is  not  a  toy  to  be  picked 


*'  See,  e.g..  Securities  Exchange  Act  Releases  No. 
25599.  40  SEC  Docket  (CCH)  966. 970  n  25  (Apr.  19 
1986):  No.  28167.  46  SEC  Docket  (CCH)  832.  834 
dune  29. 1990):  and  No.  2828Z  46  SEC  Docket  (CCH) 
1206, 1213  duly  30, 1990). 

■*  Securities  Exchange  Act  section  15A(b)(6). 


up,  played  with  and  discarded  when 
another  toy  competes  for  attention.  Nor 
is  transparency  a  flag  to  be  accorded 
protestations  of  loyalty  until  re-furled 
and  re-closeted.  Nor  Is  transparency  a 
horn  to  be  sounded  to  summon  support 
in  jurisdictional  or  administrative 
struggles.  To  me,  transparency  is  a  core 
market  principle;  it  is  nothing  more  nor 
less  than  disclosure — disclosure  of  trade 
(as  well  as  quote)  information  in  the 
trading  market  context.  Of  course  thefe 
are  outside  limits  to  the  mandated 
application  of  transparency,**  just  as 
there  are  outside  limits  to  the  mandated 
application  of  disclosure.  But  those 
outside  hmlt  are  no-wise  Implicated  by 
the  Instant  NASD  pilot  rules. 

The  American  securities  market 
instrumentalities,  in  my  view,  do  and 
will  compete  with  foreign  markets  on 
the  basis  of  the  unrivalled  fundamental 
strengths  of  the  American  markets: 
Liquidity,  transparency,  ease  of  entry, 
and  breadth  of  participation.  To 
sacrifice  one  of  those  fundamentals — 
transparency— and  thereby  to  diminish 
the  others  remains,  for  me,  too  high  a 
price  to  pay  to  accomphsh  the  laudable 
purpose  of  furthering  the  role  of 
domestic  market  Instrumentalities  in 
international  market  competition.  How 
this  Commission  can  deliberately,  and 
repeatedly,  choose  to  extend  the 
infection  of  what  the  Chairman  himself 
has  condemned  as  the  "virus  of  opacity" 
is  very  difficult  for  me  to  understand.  In 
any  event,  the  sacrifice  of  trade 
transparency  in  the  NASD's  instant  pilot 
rules  prevents  me  from  concluding,  as 
section  19(b)  mandates  that  I  must,  that 
these  new  rules  would  be  consistent 
with  the  purposes  and  requirements  of 
section  15A(b)(6)  (quoted  above)  or  of 
section  llA(a)(l)(C)  ("It  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  *  *  *  the  availability  to 
brokers,  dealers,  and  investors  of 
information  with  respect  to  quotations 
for  and  transactions  in 
securities  *  *  *".) 

[FR  Doc.  91-25009  Filed  10-16-91:  8:45  am] 

BIUJNQ  CODE  MIO-OI-M 


**  In  the  course  of  the  Panel  on  Automated 
Trading  presented  at  the  recent  IOSCO  Annual  1991 
Meeting.  Mr.  Peter  Rawlins.  Chief  Executive  Officer 
of  the  London  Stock  Exchange,  offered  (if  I  heard 
properly)  to  present  "chapter  and  verse"  to 
establish  that  we  here  in  the  United  States  had  been 
inappropriately  insisting  on  mandated  application 
of  transparency.  I  awiii  the  evidence  with  interest. 
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(RelMM«  Na  34-2«8e9;  FUes  Mos.  SR- 
NASO-90-59,  SR-MASD-91-17] 

Self-Regutatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Changes  Relating  to 
ttie  Small  Order  Execution  Syetero 

October  10. 1991. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association"} 
submitted  to  the  Securities  and 
Exchange  Commission  ('*SEC''  or 
"Commission")  on  November  1, 1990, 
and  amended  on  November  20. 1990,  a 
proposed  rule  change,  SR-NASD-90-59 
("initial  proposal")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  »  to  expand  the 
definition  of  the  phrase  "professional 
trading  account"  in  the  Rules  of  Practice 
and  Procedure  for  the  NASD's  Small 
Order  Execution  System  ("SOES").*  On 
April  15, 1991,  the  NASD  submittedto 
the  Commission,  and  amended  on  May 
6. 1991  and  May  8, 1991.  a  profposed  rule 
change,  SR-NASD-91-17  ("second 
proposal")  pursuant  to  section  19(b)(1) 
of  the  Act  to  expand  the  definition  of  the 
phrase  "day  trade"  in  the  Rules  of 
Practice  and  Procedure  for  SOES.' 

I.  Background 

SOES  was  designed  to  provide  the 
benefits  of  automatic  execution  to  retail 
customer  orders  of  limited  size  for 
securities  quoted  on  the  National 
Association  of  Securities  Dealers 
Automated  QuotaUon  {"NASDAQ") 
System.*  It  offers  an  alternative  to 
traditional  telephone  contact  and 
negotiation  with  market  makers.  Orders 
entered  in  SOES  are  executed 
automatically  at  the  inside  market.' 
SOES  automatically  reports  the  trade 
data  to  the  clearing  corporations,  in 
contrast  to  non-SOES  trades,  where  the 
broker-dealer  itself  must  transmit  the 
information  to  the  clearing  oorporation. 
SOES  reduces  paperwork  and  limits  the 
need  for  telephone  contact.  Such 
enhanced  e^iciencies  are  especially 
useful  in  active  markets. 


'  15  U.S.C.  I  78s(b)(l)  (1986). 

*  NASD  Securities  Dealers  Manual.  CCH  \  2451 
•SOES  Rules"). 

*  The  Commission  today  is  also  approvins  a 
proposal  to  establish  a  15  second  delay  between 
SOES  executions  to  permit  maricet  makers  to  update 
their  quotes  (SR-NASD-ei-18)  and  a  proposal 
permitting  market  makers  to  specify  from  which 
firms  they  consent  to  receive  preferenced  orders 
(SR-NASD-OT-26).  See  Securities  Exchange  Act 
Release  No.  29610. 

*  See  SR-N.'\SD-M-28.  Securities  Exchange  Act 
Release  No  26361.  (October  29, 1984).  48  FR  44042 
(.November  1. 1984)  which  provided  notice  of  the 
NASO's  pioposal  to  establish  SOES. 

*  The  "inside  market"  is  the  beat  bid  oraak  price, 
as  the  case  may  be.  for  a  security. 


In  response  to  the  problems  whicfa 
occurred  during  the  market  break  of 
1987.  the  NASD  adopted  a  number  of 
rules  to  facilitate  the  execution  of  retaS 
customer  orders  in  SOES  and  to  ensure 
market  maker  presence  in  the  system.* 
After  significant  enhancements  were 
made  to  SOES.  the  NASD  began  to 
receive  complaints  from  market  makers 
and  became  concerned  that  some  SOES 
Order  Entry  Firms  ''  has  been  using 
SOES  to  execute  orders  for  so-called 
"professional  traders."  The  changes 
made  to  SOES  enabled  them  to  take 
advantage  of  slight  price  disparities 
between  and  among  market  makers  by 
executing  within  seconds  up  to  five 
orders  for  1,000  shares  each  and 
liquidating  their  positions  shortly 
thereafter  at  the  new  market  price.  In 
response  to  these  concerns,  the  NASD  in 
1988  prohibited  so-called  "professional 
trading  accounts."  from  using  SOES." 
Professional  trading  accounts  were 
defined  to  include  any  account  in  which 
five  or  more  "day  trades"  •  have  been 
executed  through  SOES  during  any 
trading  day  or  where  a  professional 
trading  pattern  in  SOES  is  exhibited.'"' 


*  During  the  masket  break  of  October  1987.  the 
over-the-counter  ("OTC")  market  experienced 
severe  price  declines  and  record  high  volume. 
Displayed  quotationa  did  not  always  reflect  the 
prevailing  market.  The  liquidity  of  the  OTC  markat 
was  reduced  dramatically  because  market  makers 
withdrew  from  N.\SDAQ  and  SOES.  The  NASD 
made  several  changes  to  NASDAQ  as  well  as  SOES 
in  response  to  these  problems.  The  NASD  made 
participation  in  SOES  mandatory  for  all  market 
makers  in  NASDAQ/National  Market  System 
("NMS")  securities,  increased  the  penalty  imposed 
on  market  makers  who  withdrew  from  NASDAQ  or 
SOES  without  a  permissible  excuse,  and  required 
market  makers  to  commit  to  executions  in  SOES  for 
at  least  Hve  times  the  naximum  order  aiae  in  every 
security  for  which  they  make  a  market  if  their 
quotes  are  at  the  inside  market  or  if  the  orders  are 
preferenced  to  them.  See  SR-NASD-ee-l.  Securities 
Exchange  Act  Release  No.  2S791  (]une  9. 1988).  58 
FR  22504  (June  IS.  1968). 

*  An  NASD  member  who  ia  registered  as  a  SOES 
order  entry  rirm  may  enter  orders  of  limited  sixe  for 
execution  against  SOES  market  makers.  See  SOES 
Rules,  f  (a)(6).  NASD  Manual.  1  2451.  at  2308. 

•  See  SR-NASD-8S-43.  Securities  Exchange  Act 
Release  No.  26361  (December  15. 1986).  63  FR  51605 
(December  22. 1988).  On  August  5. 1991.  the 
Commission  received  a  Petition  to  Institute 
Rulemaking  Proceedings  to  delete  the  provision, 
previously  adopted  in  SR-NASD-88-43.  that 
prohibits  members  from  using  SOES  to  enter  orders 
on  behalf  of  professional  trading  accounts.  The 
Commission  today  denied  the  Petition  to  Institute 
Rulemaking  Proceedings. 

•  The  rule  currently  defines  "day  trades"  or  "day 
trading"  to  mean  the  execution  of  offsetting  trade* 
in  the  same  security  for  generally  the  same  size 
during  the  trading  day. 

■0  A  professional  trading  pattern  is  deemed  to  be 
dt^monstrated  by:  (1)  the  existence  of  a  pattern  or 
practice  of  executing  day  trades:  (2)  the  execution  of 
a  high  volume  of  day  trades  in  relation  to  the  total 
transactions  in  the  account:  or  (3)  the  execution  of  a 
high  volume  of  day  trades  ia  relation  to  the  amount 
and  value  of  securities  held  in  the  account. 


In  the  instant  filing,  the  NASD 
proposes  to  expand  the  definition  of  the 
phrase  "professional  trading  account." 
The  initial  proposal  adds  four  factors  to 
be  considered  by  its  Market 
Surveillance  Department  in  determining 
whether  to  designate  an  accoimt  as  a 
professional  trading  accotmt:  (1) 
Excessive  frequency  of  short-term 
trading;  (2)  excessive  frequency  of  short 
sale  transactions;  (3)  existence  of 
discretion;  ' '  or  (4)  tiirect  or  physical 
access  to  SOES  execution  capability,  to 
NASDAQ  Level  2.  > «  or  to  National 
Quotation  Data  Service  ("NQDS ').'» 
The  existence  of  any  one  of  these 
conditions  does  not  necessarily  mean 
that  an  account  will  be  classified  as  a 
professional  trading  account.  Rather,  the 
NASD  states  that  they  are  factors  to  be 
considered  when  making  such  a 
determination.  The  existence  of  several 
of  these  factors  could  result  in  the 
account  being  classified  as  a 
professional  trading  account  if  SOES 
abuses  are  noted.  Once  an  account  is 
classified  as  a  professional  trading 
account,  member  firms  are  prohibited 
from  using  SOES  to  execute  orders  on 
behalf  of  the  account. 

The  second  proposal  expands  the 
definition  of  "day  trade"  by  eliminating 
the  restriction  that  both  sides  of  a  trade 
must  be  executed  through  SOES  for  it  to 
be  considered  a  day  trade. 

Notice  of  SR-NASD-90-59  together 
with  the  terms  of  substance  of  the 
proposal  was  provided  by  the  issuance 
of  a  Commission  release  (Securities 
Exchange  Act  Release  No.  28709. 
December  19, 1990)  and  by  publication 
in  the  Federal  Register  (55  FR  53224, 
December  27. 1990).  The  Commission 
received  26  comment  letters  on  the 
proposed  rule  change. 

Notice  of  SR-NASD-91-17  together 
with  the  terms  of  substance  of  the 
proposal  was  provided  by  the  issuance 
of  a  Commission  released  (Securities 
Exchange  Act  Release  No.  29181.  May  9. 
1991)  and  by  publication  in  tfie  Federal 
Register  (56  FR  22495,  May  15, 1991).  The 


' '  The  NASD  has  indicated  that  the  "existence  of 
discretion"  refers  to  a  customer  account  for  which  a 
broker-dealer  is  vested  with  any  discretionary 
authority,  commonly  referred  to  as  a  discretionary 
account,  rather  than  time  and  price  discretion.  Some 
commentators  were  concerned  that  the  NASD 
meant  the  latter.  See  letter  from  Stephen  D. 
Hickman,  Secretary,  NASD,  to  Katherine  England, 
Branch  Chief.  Branch  of  OTC  Regulation,  Division 
of  Market  Regulation,  SEC.  dated  May  13, 1991. 

"  NASDAQ  Level  2  service  consists  of  all  market 
makers'  bids  and  offers  for  all  NASDAQ  securities. 

'•The  NQDS  service  consists  of  the  same 
quotation  information  as  Level  2  but  is  provided  to 
vendors  in  the  form  of  a  data  stream  rather  than  a 
Preformatted  display  of  information.  The  vendor, 
therefore,  must  arrange  the  quotation  information 
for  retrieval  and  display  by  subscribers. 
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Commission  received  75  comment 
letters  on  the  proposed  rule  change.  This 
order  approves  both  proposed  rule 
change. 

II.  Comment  Letters 

A  number  of  the  comment  letters 
received  opposed  adoption  of  SR- 
NASD-90-59.'*  The  commentators  set 
forth  four  central  arguments  for  not 
approving  this  proposal.**  First,  they 
argue  that  this  rule,  if  approved,  would 
disadvantage  an  entire  class  of 
investors  by  excluding  them  from  SOES, 
thereby  preventing  them  from  obtaining 
the  "best  execution"  of  their  orders. 
They  assert  that  by  labeling  them 
professional  traders  the  NASD  is 
discriminating  against  them. 

Second,  the  commentators  argue  that 
this  proposed  rule  is  not  necessary; 
there  is  no  documentation  that  the 
practice  the  NASD  seeks  to  prohibit  is 
abusive  and  has  a  negative  impact  on 
the  market.'"  According  to  the 
commentators,  the  NASD  is  erecting  a 
protective  barrier  in  favor  of  market 
makers  and  restricting  competitive 
forces  due  to  a  bias  in  favor  of  these 
market  participants.  They  assert  that  if 
this  rule  is  approved,  market  makers 
will  not  have  as  much  motivation  to 
update  their  quotes,  spreads  will  widen, 
and  because  trading  will  be  inhibited, 
liquidity  will  be  reduced.  The 
commentators  assert  that  SOES  is  the 
only  market  where  market  makers  must 
honor  their  quotes  and  if  this  proposal  is 
approved  the  Commission  would,  in 
effect,  be  allowing  market  makers  to 
back  away  from  their  quotes  by 
excluding  this  class  of  investors."  The 
commentators  believe  SOES  allows  for 
fast,  fair  and  equitable  execution  and 
should  not  be  altered.  According  to  the 
commentators,  SOES  creates  a  great 
degree  of  stability  in  the  OTC  market  by 
causing  market  makers  to  maintain  a 
truly  competitive  price  structure  and  act 
in  a  responsible  way. 

Third,  several  commentators  criticize 
the  language  of  the  proposal.  They  argue 
the  proposal  lacks  substance  and  is 
vague.  They  also  claim  the  factors  to  be 
examined  by  the  NASD  when 
determining  if  an  account  is  a 
professional  trading  account  have  no 


"  Twelve  comment  letters  opposed  the  proposed 
rule  change  and  fourteen  comment  letters  favored 
(he  proposed  rule  change. 

' '  See  Appendix  A  for  a  list  of  comment  letters 
received  in  SR-NASD-90-59. 

■*  One  commentator  argues  that  some  firms  have 
in-house  rules  that  limit  the  use  of  SOES  and  that 
such  firms  should  not  be  restricted  because  of 
abusive  practices  by  other  firms. 

' '  Of  course,  the  obligation  to  honor  one's  quote 
is  not  limited  to  SOES.  See  Rule  llAcl-l(cJ(2).  17 
CFR  240.nAt1-l{c)(2)  (1990). 


basis  and  are  arbitrary  and  capricious. 
One  commentator  asserts  that  by  using 
words  such  as  "criteria"  and  "pattern" 
the  NASD  is  asking  for  unfettered 
discretion  in  determining  who  is  a 
professional  trader.** 

Fourth,  some  of  the  commentators 
recommend  that  the  NASD  reduce 
exposure  limits  •"  rather  than  expand 
the  definition  of  professional  trading 
account.*" 

The  commentators  who  favor  the 
proposed  rule  change  assert  this 
proposal  is  necessary  to  prevent  certain 
individuals  and  firms  from  using  SOES 
to  the  detriment  of  the  general  investing 
public.  Several  of  these  commentators 
suggest  that,  in  addition  to  the  expanded 
definition  of  professional  trading 
account,  the  NASD  should  create  a 
delay  after  an  execution  occurs  in 
SOES,  measured  in  seconds,  to  allow 
market  makers  to  update  their  quotes.*' 


"The  phrase  "pattern  or  practice"  is  used  in  the 
definition  of  professional  trading  account  which 
originally  was  approved  by  the  Commission  in  SR- 
NASD-a8-43,  Securities  Exchange  Act  Release  No. 
26361  (December  IS.  1988).  S3  FR  51605  (December 
22. 1988). 

'  *  The  exposure  limit  is  the  number  of  shares  the 
market  maker  is  willing  to  buy  or  sell  in  SOES  at  a 
particular  price.  Each  market  maker  establishes  an 
exposure  limit  for  each  security  in  which  he  makes 
a  market.  The  minimum  exposure  limit  is  defined  as 
five  times  the  minimum  order  size.  There  are  three 
different  maximum  order  sizes  in  SOES:  1.000.500. 
and  200.  All  NMS  securities  are  in  one  of  these  three 
tiers.  All  Non-NMS  securities  have  a  maximum 
order  size  of  500  shares.  However,  in  contrast  to 
market  makers  in  NMS  securities,  market  makers  in 
Non-NMS  securities  are  not  obligated  to  participate 
in  SOES.  See  NASD  Securities  Dealers  Manual. 
CCH 1  2451  ("SOES  Rules  •). 

*°  Commentators  that  oppose  the  proposed  rule 
change  suggest  that  the  NASD  consider  lowering  the 
minimum  exposure  limit  from  five  times  the  tier  size 
to  the  tier  size  itself.  Some  of  the  commentators  that 
favor  the  proposed  rule  change  also  suggest  that  the 
NASD  lower  exposure  limits,  in  addition  to 
expanding  the  definition  of  professional  trade. 
However,  lowering  the  minimum  exposure  limit 
would  have  many  implications  uf  SOES.  Once  a 
market  maker  exhausts  its  exposure  limit,  it  is 
permitted  a  5  minute  grace  period  to  establish  a  new 
exposure  limit.  If  the  market  maker  does  not 
establish  a  new  exposure  limit,  it  will  be  deemed  to 
have  withdrawn  as  a  market  maker  and  be  subject 
to  a  penalty  rendering  it  unable  to  make  a  market  in 
that  security  on  NASDAQ  for  20  days.  l/>wering  the 
minimum  exposure  limit  to  the  tier  size  would 
require  market  makers  to  continually  update  their 
exposure  limits.  In  addition,  since  a  market  maker 
would  have  a  S  minute  grace  period  after  one 
execution,  if  it  was  a  1.000  share  order,  the  potential 
would  exist  for  a  period  of  time  where  a  security 
had  no  SOES  market  makers  available  because  Ihey 
were  all  in  the  5  minute  grace  period. 

"  Today,  the  Commission  has  approved  an 
NASD  rule  to  afford  market  makers  IS  seconds 
between  executions  to  update  their  quotations.  See 
Securities  Exchange  Act  Release  No.       Several 
commentators  suggested  that  SR-NASD-90-S9  is 
unnecessary  if  the  proposed  15  second  delay  is 
approved.  The  NASD  responded  that  the  two 
proposals  address  different  concerns  and  must  be 
reviewed  and  acted  upon  separately  by  the 
Commission.  While  the  Commission  acknowledges 
that  these  rule  proposals  address  the  same  general 


The  Commission  received  75  comment 
letters  in  response  to  the  second 
proposal.**  The  majority  of  comment 
letters  received  favored  the  adoption  of 
the  proposed  rule  change.*'  The 
commentators  that  opposed  the 
adoption  of  SR-NASD-91-17  made 
substantially  the  same  arguments  that 
were  raised  in  response  to  SR-NASD- 
90-59.** 

III.  NASD  Response  to  Comment  Letters 

The  NASD  submitted  a  response  to 
the  comment  letters  received  on  both 
proposed  rule  filings.**  In  its  response 
to  the  comment  letters  received  on  the 
initial  proposal,  the  NASD  asserts  that: 
SOES  is  an  execution  system,  not  a 
trading  system;  SOES  does  not  replace 
telephone  negotiation  in  the  NASDAQ 
market;  and  professional  traders  always 
have  been  excluded  from  SOES  because 
the  system  only  is  available  for 
customer  orders. 


concern  of  protecting  the  small  investor  in  SOES. 
the  proposals  address  different  aspects  of  this 
concern.  Specifically,  SR-NASD-90-59  is  narrowly 
directed  at  eliminating  the  use  of  SOES  by 
professional  traders  by  expanding  the  definition  of 
professional  trading  account,  while  the  15  second 
update  period  is  a  system  change  which  does  not 
apply  solely  to  professional  traders  nor  is  it  directly 
targeted  at  prohibiting  professional  trading  accounts 
from  using  SOES.  See  also  Securities  Exchange  Act 
Release  No.       approving  the  NASD's  proposal 
which  permits  market  makers  to  indicate  order 
entry  firms  from  which  they  agree  to  accept 
preferenced  orders  and  to  decline  to  accept 
preferencing  from  other  order  entry  firms  on  a  firm 
by  firm  basis. 

"  See  Appendix  A  for  a  list  of  comment  letters 
received  in  SR-NASD-91-17. 

»'  Sixty-six  comment  letters  supported  the 
proposed  rule  change  and  nine  comment  letters 
opposed  the  proposed  rule  change. 

**  One  of  the  commentators  requested  a  hearing 
on  the  proposed  rule  filings.  See  letter  from  Sam 
Scott  Miller,  Orrick,  Herrington  A  Sutcliffe,  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated  June  7, 
1991.  See  also  letter  from  Junius  W.  Peake. 
Chairman.  The  Peake/Ryerson  Consulting  Group 
Inc.,  to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
August  14, 1991,  which  was  written  In  support  of  the 
request  for  a  hearing.  I'he  proposals  were  published 
in  the  Federal  Register  which  provided  interested 
persons  the  oppoitunlty  to  express  their  views  and 
arguments  with  respect  to  the  proposals.  The 
Commission,  therefore,  has  met  its  statutory  notice 
requirements  under  Section  19  of  the  Act.  The 
Commission  believes  it  is  unnecessary  to  hold 
hearings  on  the  proposals.  Moreover,  the 
Commission  has  received  5  comment  letters,  written 
by  All-Tech  or  counsel  for  All-Tech.  These  letters 
were  very  detailed  and  comprehensive  and  given 
due  consideration.  See  15  U.S.C.  7B8(b||lj  (1986). 
See  also  SR-NYSE-90-33.  Securities  Exchange  Act 
Release  No.  28915  (February  25. 1991).  56  FR  9036 
(March  4, 1991).  wherein  a  similar  request  was 
denied. 

*•  See  letter  from  Frank  J.  Wilson.  Executive  Vice 
President  and  General  Counsel.  NASD,  to  Jonathan 
G.  Katz,  Secretary.  SEC,  dated  March  21. 1991 
("NASD  letter").  See  also  letters  from  Stephen  D. 
Hickman,  Secretary,  NASD,  to  Kalherine  England. 
Branch  Chief.  Branch  of  OTC  Regulation,  Division 
of  Market  Regulation.  SEC.  dated  May  13. 1991  and 
July  12. 1991. 
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The  NASD  argues  that  SOES  is 
designed  to  provide  the  benefits  of 
automatic  execution  to  a  class  of 
investors  that  may  not  otherwise  have 
immediate  access  to  a  trader  and  that 
may  therefore  be  forced  to  wait  behind 
such  professionals  in  order  to  have  tbeir 
small  orders  executed.  In  the  NASO's 
view,  if  professional  traders  are 
permitted  access  to  SOES,  a  primary 
purpose  of  the  system  is  frustrated, 
since  small  investors  would  be 
competing  with  professional  traders  for 
time  priority  within  the  SOES 
environment.  T^Mise  who  make  it  tbeir 
business  to  have  direct  access  to  the 
trader  and  firs*  access  to  information 
always  would  have  a  significant 
advantage  over  the  small  investor.  In 
effect,  the  benefits  that  SOES  was 
designed  to  offer  the  small  investor 
would  be  transferred  to  professional 
traders. 

The  NASD  believes  that  small 
investors  with  limited  access  to  market 
information  should  not  be  forced  to 
compete  with  professional  traders,  who 
closely  monitor  maricet  trends,  in  an 
automatic  execution  environment,  the 
NASD  argues  that  ftie  commentattors 
who  oppose  the  proposal  seek  to  protect 
individuals  who  often  reside  in  a 
brokerage  office,  analj'ze  trends  and 
news,  and  place  orders  in  person  with  a 
trader.  Furthermoce.  the  NASD  argues 
that  this  extensive  time  investment  in 
market  activity  easily  distinguishes  such 
persons  from  the  small  investors  that 
SOES  was  designed  to  benefit.  Indeed, 
the  NASD  stresses  that  the  SOES  Rules 
already  prohibit  members  and  registered 
representatives  from  using  SOES  to 
execute  their  own  orders  because  of  the 
information  advantage  these 
professionals  enjoy  over  public 
customers.*" 

In  response  to  the  assertions  that  tl) 
the  proposed  rule  change  is  an  aAitrary 
exclusion  of  a  class  of  users  which 
frustrates  the  ultimate  market  goal  of 
enhanced  hquidity  and  (2)  marloet 
makers  should  be  able  to  update  Aeir 
quotes  quickly  enough  to  reflect  changes 
in  the  market,  the  NASD  notes  that  it 
takes  significantly  less  time  to  execute 
five  orders  through  SOES  than  it  takes 
for  the  market  maker  to  see  each  order 
appear  on  the  screen,  evaluate  whether 


'*  The  NASD  further  explained  that  those 
individuals  located  at  brokerage  houses  always  will 
have  an  advantage  over  the  traditional  investor 
who  is  dependent  on  his  broker  to  place  orders 
through  an  ord«r  desk.  The  NASD  stated  that 
professional  irnders  who  wartch  market  trends  may 
favor  volatility  because  11  enhances  the  opportunity 
for  them  to  profit  from  short  term  market  swings. 
The  NASD  also  stated  that  the  commentators  did 
not  seem  concerned  with  the  benefits  of  increased 
depth  and  liquidity  th«t  eKecntioa  guarantees  offer 
to  small  investors. 


it  is  appropriate  to  change  its  market, 
enter  the  necessary  commands  in  the 
terminal,  and  see  the  updated  quotation 
appear  on  the  screen.  Tlie  NASD  states 
market  makers  currently  are  at  a 
technological  disadvantage  to 
professional  traders,  because  the  system 
prices  orders  upon  entry  and  thereafter 
delivers  execution  reports  to  the  market 
maker.  The  NASD  believes  this  process 
allows  no  time  for  the  market  maker  to 
react  to  an  execution  and  then  transmit 
an  updated  quotation  to  the  system.  The 
NASD  states  that  market  makers 
willingly  provide  this  immediacy  in 
execution  and  pricing  advantage  to 
small  investors  but  are  understandably 
reluctant  to  offer  these  same  advantages 
to  orders  that  are  generated  by 
professional  traders. 

Some  commentators  argue  that 
approval  of  the  proposed  rule  change 
will  lead  to  wider  spreads  and  reduced 
hquidity.*^  These  commentators  believe 
professional  traders  add  liquidity  to 
markets  and  cause  spreads  to  be  titter 
therefore  by  eliminating  professional 
traders  the  proposed  nile  change  will 
make  the  market  less  liquid  and  spreads 
will  widen.  In  response,  the  NASD 
states  that  there  is  a  positive 
relationship  between  risk  of  loss  and 
spread:  the  higher  the  risk  of  loss 
associated  with  a  security,  the  wider  the 
spread.  Unless  professional  traders  are 
eliminated  from  SOES,  market  makers 
will  continue  to  perceive  «  greater  risk 
of  loss. 

The  NASD  argues  that  professional 
trading  activities  do  not  necessarily 
reduce  spreads  or  add  liquidity  to  the 
market  Market  makers  do  not  view 
transactions  by  professional  traders  as 
adding  liquidity  to  the  market  thereby 
providing  a  method  of  reducing  ultimate 
risks  and  costs  to  market  makers.  Thus, 
the  NASD  concludes  that  narrower 
spreads  would  not  necessarily  result 
from-  allowing  professional  traders 
continued  access  to  SOES.  In  addition, 
the  NASD  notes  that  those  who  support 
the  proposed  rule  change  beheve  that 
forcing  market  makers  to  execute 


"  The  NASD  assumes  this  argument  is  premised 
on  the  notion  that  if  these  professionals  are  denied 
access  to  SOES  they  will  not  participate  tnihe 
market.  Without  their  participation  the  market  will 
lose  liquidity,  resulting  in  wider  spreads  by  market 
makers  to  compeiuate  for  the  loss  of  liquidity.  The 
NASD  is  not  at  all  certain  that  by  precluding 
professional  trader  access  to  SOES.  overall  liquidity 
will  decrease,  because  those  traders  still  have 
access  to  the  NASDAQ  market  through  other 
means.  The  NASD  believe*  there  is  a  strong 
likelihood  that  liquidity  would  increase  tf 
professional  traders  could  not  utilize  SOES  for  their 
orders.  The  NASD  asserts  that  liquidity  would 
increase  because  market  makers  would  not  have  to 
widen  their  spreads  to  offset  the  risk  of  multiple 
executions  from  professional  traders  Iwfore  they 
can  update  their  quotes. 


professional  orders  may  result  in  wider 
spreads  and  reduced  liquidity. 
Professional  traders  generally  take 
advantage  of  fast  moving  markets,  in 
which  a  market  maker  is  most  at  riak.*^ 
Some  commentators  assert  that  if 
professional  traders  are  not  prohibited 
from  using  SOES,  market  makers  will 
have  to  reduce  their  market  making 
activities  in  SOES. 

The  NASD  disagrees  with 
commentators  who  assert  that  the  new 
definition  in  the  proposed  rule  change 
provides  for  unfair  discrimination 
among  classes  of  orders  and  that  market 
makers  should  be  forced  \o  provide  the 
benefits  of  immediate,  automatic 
execution  that  SO£S  offers  to  anyone.  In 
response  to  the  assertion  that  «ther 
systems,  such  as  the  New  York  Stock 
Exchange's  ("NYSE")  Designated  Order 
Turnaround  {"DOT")  System  do  not 
discriminate  among  orders,  the  NASD 
notes  that  while  DOT  may  not  limit 
order  entry  in  the  same  manner  that  the 
proposed  rtile  allows,  it  merely  routes 
orders  to  the  specialist's  post  on  the 
floor  of  the  exchange."  It  is  not  an 
automatic  execution  system.  Once  the 
specialist  receives  the  order,  he  or  she 
executes  the  order  at  the  market  price. 
Specialists  may  update  their  markets 
followii\g  an  execution,  thus  essentially 
eliminating  the  possibility  of  receiving 
rapid  successive  orders,  such  as  occurs 
in  SOES.  Furthermore,  the  NASD  replies 
that  speed,  guarantees  of  execution,  and 
unlimited  access  are  all  offsetting 
benefits,  each  of  which  one  market  may 
choose  to  provide  over  another. 

In  response  to  the  arguments  that  this 
rule  change  would  place  a  burden  on 
competition,  the  NASD  argoes  that  the 
Commission  has  never  required  that  all 
market  centers  offer  immediate, 
automatic  electronic  execution  of  all 


"See  NASD  letter. 

••  Another  commentator  compared  SOES  to  the 
Chioaeo  Board  OpUons  Exchanged  ftBOE  )  Retail 
Automatic  Entry  System  ("RAES-).  RAES  is  used  to 
execute  automatically  small  customer  orders  in 
index  and  equity  options  on  the  CBOE.  Orders  on 
RAES  for  most  options  are  limited  to  10  confrscts. 
The  commentator  argued  that  RAES,  unlike  SOES. 
does  not  discriminate  between  customers.  The 
Commission  doe*  not  And  this  comparison 
persuasive,  especially  as  the  systems  are  designed 
for  different  products  and  different  trading 
stnicturas.  More  important,  the  CBOE's  decision  as 
a  marketplace  regarding  accessibility  to  its  amall 
order  system  should  not  limit  the  NASD's  ability  lo 
make  decisions  on  the  accessibility  of  SOES.  Like 
the  NASD,  the  C30E  has  limited  the  use  of  its  small 
order  system  by  public  customers  in  response  to 
abuse  of  the  system.  The  CBOE  araended  Rule  B.8  to 
specify  that  "Ifjor  purposes  of  determining  what  a 
small  customer  order  is.  a  customer's  order  cannot 
be  spht  up  such  that  its  parts  are  eligible  for  entry 
into  RAES."  See  SR-CBOE-89-27,  Securities 
Exchange  Act  Release  No.  28411  (September  8. 
1990).  S5  FR  37784  (September  13. 19B0). 
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orders.  If  the  Commission  were  to 
disallow  the  proposed  rule  change,  the 
NASD  argues  that  market  makers  would 
be  in  effect  forced  to  execute  orders  in  a 
manner  not  required  of  any  other  market 
center  and  that  the  Commission  would 
be  making  a  policy  determination  that 
disadvantaged  the  one  class  of  investor 
least  able  to  protect  itself,  the  small 
investor. 

Moreover,  the  NASD  states  that  fair 
competition  compels  it  to  seek  approval 
of  the  instant  rule  filing.  The  NASD 
argues  that  professional  traders  are 
attempting  to  protect  their  unrestricted 
access  to  a  system  designed  for  small 
investors  who  are  otherwise  without 
unfettered  access  to  a  market,  especially 
in  a  volatile  environment  The  NASD 
concludes  that  speed  and  the  guarantee 
of  execution  are  special  benefits  that 
m.arket  makers  are  willing  to  offer  small 
customers  due  to  the  nature  of  the 
trading  activity  that  generally  comes 
with  those  orders.  The  NASD  believes 
the  benefits  the  market  makers  are 
wiUing  to  offer  must  be  seen  as  a 
reflection  of  the  potential  risk 
associated  with  the  offer  and  that 
market  makers  simply  cannot  be 
required  to  extend  the  offer  of 
unrestricted  liquiiiity  to  professional 
traders. 

In  response  to  comment  letters 
received  on  the  second  proposal,  the 
NASD  states  that  the  proposed  rule 
change  is  necessary  because 
professional  L'-aders  use  SOES  to 
execute  one  side  of  a  day  trade  and 
effect  the  other  side  of  the  trade  in 
another  system  such  as  SelectNet'°  In 
this  way  they  are  able  to  circumvent  the 
current  definition  of  day  trades.  In 
response  to  allegations  that  the 
proposed  rule  discriminates  against  a 
class  of  active  investors,  the  NASD 
asserts  that  orders  from  active  investors 
are  more  appropriately  handled  outside 
of  an  automated  execution  environment 
designed  to  facilitate  and  ensure  best 
execution  for  small  investors. 

rv.  DiscussitHi 

The  NASD  continues  to  receive 
complaints  ^^}m  member  firms  alleging 
that  professional  traders  are  receiving 
multiple  executions  against  market 
makers  in  SOES  on  the  basis  of  news  or 
while  market  makers  are  in  the  process 
of  updating  their  quotes.  The  NASD 
believes  there  are  certain  order  entry 
firms  or  maricet  markers  that  trade 
through  SOES  on  behalf  of  accounts 
over  which  the  trader  exercises 
discretion,  thus  using  the  system 


*o  Sei«ct>4et  ia  a  cervice  which  pencils  broker- 
deaiert  to  negoSwte  trade*  through  the  NASDAQ 
Workstation  instead  of  by  telephone. 


putatively  for  retail  customers.  In 
addition,  the  NASD  states  there  are 
firms  that  allow  customers  to  be  present 
in  trading  rooms  in  close  proximity  to 
the  trader  or  in  direct  contact  with  a 
trader  through  an  open  telephone  line. 
These  individuals  may  have  access  to 
electronic  news  and  quotaticm  services 
and  place  orders  through  SOES  on  news 
or  before  the  last  market  maker  at  the 
inside  quote  has  changed  its  quote  to 
reflect  market  movement  Also,  the 
NASD  states  that  it  has  reason  to 
believe  that  certain  order  entry  firms  or 
market  makers  that  "pick  off"  SOES 
market  makers  may  be  executing  short 
sales  on  negative  news  while  relying  on 
blanket  representations  from  their 
clearing  firms  that  they  can  arrange  to 
borrow  the  particular  security  when 
covering  the  short  position.  Furthermore, 
the  NASD  believes  professional  traders 
are  using  SOES  to  execute  automatically 
one  side  of  a  day  trade  against  a  market 
maker,  while  executing  the  other  side  of 
the  day  trade  outside  of  SOES  in  order 
to  elude  the  "five  day  trade"  criteria  in 
the  current  SOES  rules. 

The  NASD  argues  that  such  practices 
are  an  abuse  of  SOES.  The  system  was 
not  created  to  allow  professional  traders 
to  benefit  fit)m  temporary  discrepancies 
in  the  price  of  a  security.  The  NASD 
remains  concerned  that,  in  response  to 
the  activity  of  professional  traders, 
market  makers  may  limit  the  number  of 
securities  in  which  they  make  markets, 
thereby  affecting  market  liquidity.  The 
system  was  designed  to  further  the 
investment  objectives  of  public 
customers,  who  typically  have  longer 
term  trading  goals  than  those  of 
professional  traders.  The  NASD  believes 
that  current  SOES  trading  practices  may 
tmdermine  the  integrity  of  the  system 
and  contravene  SOES'  major  purpose, 
that  is,  the  execution  of  small  public 
orders. 

The  NASD  emphasizes  that  the 
criteria  set  forth  in  the  initial  proposal 
will  not  be  automatically  applied  to  all 
active  accounts;  rather  the  Market 
Sur\'eillance  Department  will  make 
determinations  only  after  a  pattern  or 
practice  of  "professional"  use  has  been 
detected.  While  some  of  these  criteria 
taken  alone  encompass  legitimate 
practices,  examined  together  they  will 
be  helpful  guidelines  in  reviewing 
suspect  trading  activity  in  SOES.  In 
these  criteria  the  NASD  has  reserved  to 
itself  a  degree  of  discretion  which  it 
believes  is  necessary  to  enfwce  the 
intent  of  this  rule.  Indeed,  the  NASD  has 
attempted  to  address  this  problem 
previously  with  a  more  specific  rule 
which  did  not  accomplish  the  desired 
results.  The  intent  of  this  rule  is  to 


trigger  a  review  only  after  noting 
suspicious  trading  patterns  or  frequency 
of  such  activities.  After  analyzing 
trading  in  suspect  accounts,  Maricet 
Sur%'eillance.  in  conjunction  with  the 
Chairman  of  the  Market  Surveillance 
Committee."  would  be  able  to  prohibit 
access  to  SOES  for  an  account 
evidencing  characteristics  of 
professional  trading. 

The  Committee  has  determined  that 
the  NASD's  proposal  should  be 
approved.  The  record  indicates  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act.  Including  in 
particular,  the  requirements  of  sections 
llA  and  15A.  and  the  rules  and 
regulations  thereunder.  Section 
llA(a){l)(q  provides  that  It  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure:  "(i)  economically  efiicient 
execution  of  securities  transactions;  (ii) 
fair  competition  among  brokefs  and 
dealers,  among  exchange  markets,  and 
between  exchange  markets  and  markets 
other  than  exchange  markets;  (iii)  the 
availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities;  and  (iv)  the  practicability  of 
brokers  executing  investors'  orders  in 
the  best  market"  Section  15A(bl(6)  of 
the  Act  requires  that  the  rules  of  the 
NASD  be  designed  to  "prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade."  and  to  "facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market." 
and  to  "protect  investors  and  the  public 
interest"  Section  15A(b)(6)  also  requires 
that  the  rules  of  an  association  not  be 
"designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers."  Section 
15A(b)(8)  requires  that  the  rules  of  the 
NASD,  in  general,  "provide  a  fair 
procedure  for  *  *  *  the  prohibition  or 
limitation  *  *  *  of  any  person  with 
resjject  to  access  to  services  offered  by 
the  association  or  a  member  thereof."  '* 


' '  The  NASD  indicated  in  a  response  to 
commenU.  filed  on  May  13. 1961.  that  "|i|f  the 
Chairman  of  the  Market  Surveillance  Committee 
has  been  invoKed  in  a  decision  to  designate  an 
account  as  a  professional  trading  account  and  the 
broker/dealer  or  customer  wishes  to  appeal  such  a 
decisioa  then  the  Chairman  of  the  Market 
Surveillance  Commiltee  would  not  partit  ipaie  in  the 
appeal  process  and  would  not  be  a  members  (sic|  of 
the  appeal  committee." 

"  Section  JlA(b)(5)  provides  that  any  prohitMlioo 
or  limitation  a4  any  person  in  respect  of  accesa  to 
services  offered  by  a  registered  securities 
information  processor  ("SIP^J.  must  not  be  unfMriy 

Continued 
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Sertion  15A{b)(9)  requires  that  the  rules 
of  the  association  "not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  this  title."  The  proposed  rule 
change  is  designed  to  further  the 
purposes  of  these  Sections.  For  the 
reasons  discussed,  the  Commission 
believes  that  the  proposal  will  properly 
limit  certain  practices  inconsistent  with 
the  system's  design,  and  that  the 
proposal  will  further  the  goals  outlined 
in  the  Act. 

In  spite  of  rules  promulgated  to 
prevent  abuses  in  SOES,  in  particular 
SR-NASD-a8-43.  individuals  and  firms 
are  continuing  to  find  ways  to  use  the 
system's  design  in  a  way  characteristic 
of  professional  traders  while  carefully 
evading  the  definition  of  a  professional 
trading  account.'^  These  traders  are 
able  to  respond  to  news  items  that  result 
in  price  moves  and  to  execute  against 
market  makers  who,  because  of  the 
many  securities  in  which  they  make 
markets,  may  not  have  had  an 
opportunity  to  revise  their  quotations. 
These  trades  are  generally  liquidated 
shortly  thereafter  at  the  new  market 
price,  either  over  the  phone  or  by  using 
another  system,  thereby  usually  locking 
in  a  profit.  These  transactions  impose 
substantial  additional  costs  and  risks  on 
SOES  market  makers.  Those  costs  and 
risks  could  cause  market  makers  to 
reduce  substantially  the  number  of 
securities  for  which  they  make  a  market. 

The  Commission  is  concerned  that  a 
widespread  reduction  in  market  making 
could  have  a  significant  impact  on  the 
liquidity  of  the  markets  for  NASDAQ/ 
NMS  securities.  At  the  time  the  original 
definition  of  "professional  trading 
account"  was  approved,  the 
Commission  determined  that  the  NASD 
might,  consistent  with  its  statutory 
requirements,  limit  professional  traders' 
access  to  SOES.^*  The  Commission 
continues  to  believe  that  if  the  NASD 
determines  to  make  a  service  like  SOES 
available:  Sections  15A{b)(6)  and  {b)(9) 
of  the  Act  make  it  clear  that  the  service 
must  be  made  available  to  customers, 
issuers,  brokers,  and  dealers  on  terms 
that  neither  discriminate  unfairly,  nor 
impose  any  unnecessary  or 
inappropriate  burden' on  competition. 
While  the  Commission  recognizes  that 


discriminatory  and  must  not  impose  any  burden  on 
competition  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act  NASDAQ. 
Inc.  is  a  registered  SIP. 

"  The  NASD  has  filed  these  proposed  rule 
changes  because  it  believes  the  professional  trader 
rule  as  it  currently  exists  should  be  refined  in  order 
to  eliminate  certain  unintended  loopholes. 

"  See  SR-NASD-88-43.  Securities  Exchange  Act 
Release  No.  26361  (December  15. 1988).  S3  FR  S1605 
(December  22. 1988). 


the  rule  discriminates  between 
professional  traders  and  non- 
professional traders  and  that  some 
commentators  have  argued  that  the 
proposed  rule  could  impose  some 
burden  on  competition,  the  Commission 
believes  that,  on  balance,  the  NASD 
proposal  reasonably  defines  the  phrase 
"professional  trading  account"  with  a 
view  toward  enhancing  overall  market 
liquidity  and  preserving  the  access  of 
public  investors  to  SOES.^*  Specifically, 
the  Commission  believes,  based  on  the 
NASD  comments,  comments  received  in 
response  to  these  proposals  and  the 
Commission's  own  oversight  and 
expertise  regarding  the  OTC  market, 
that  if  professional  traders  are  not 
restrained  from  using  SOES,  there  is  a 
reasonable  likelihood  that  more  market 
makers  will  cease  making  markets, 
spreads  will  widen  and  liquidity  will  be 
negatively  impacted.  Consequently,  the 
Commission  believes  that  any 
discrimination  that  will  result  from  the 
approval  of  these  rule  changes  is 
warranted  in  light  of  the  increased 
protection  afforded  to  investors,  in 
particular  small  investors.  In  addition,  to 
the  extent  these  rule  changes  may  be 
viewed  as  imposing  a  burden  on 
compefition,  such  burden  is  appropriate 
to  counter  the  negative  effects  on  the 
market  place  discussed  above. ^' 

The  Commission  also  addressed 
arguments  in  1988,  similar  to  arguments 
made  in  connection  with  the  present 
proposal,  that  without  professional 
traders,  market  makers  will  not  update 
their  quotes  in  a  timely  manner  and  that 
a  better  solution  to  the  problem  at  hand 
would  be  to  reduce  the  size 
requirements  for  SOES.  The  Commission 
was  and  remains  unconvinced  by  these 


"  Section  15A(b)(8)  requires  the  NASD  to  provide 
a  fair  procedure  for  prohibiting  or  limiting  a 
person's  access  to  services  offered  by  the 
Association  or  a  member  of  the  Associi<tion.  This 
subsection  may  be  Implicated  because  the  rule 
proposals,  in  effect,  prohibit  access  to  SOES  by 
professional  trading  accounts.  The  Commission 
believes  the  NASD  has  set  forth  a  fair  procedure  for 
prohibiting  access  because  the  rules  set  forth 
standards  which  the  NASD  shall  apply  in  denying 
access.  Moreover,  the  NASD  is  required  to  apply 
these  standards  fairly.  See  infra  note  41. 

"  These  proposed  rule  changes  may  in  one 
context  be  viewed  as  enhancing  competition 
because  they  facilitate  the  ability  of  broker-dealers 
to  make  markets  in  more  securities.  Such  market 
making  competition  is  itself  an  important  goal  of  the 
Act  because  it  helps  ensure  liquidity  and  facilitate 
competition  among  market  makers.  See  Section 
15A(b)(9).  At  the  same  time,  the  Commission 
recognizes  the  opposing  views  of  the  commentators 
that  It  limits  their  ability  to  "compete"  by  executing 
against  displayed  bids.  Irrespective  of  which  view  is 
determined  to  t>e  the  more  appropriate  view  of 
"competition."  the  Commission  believes,  on 
balance,  that  these  rules  are  beneficial  to  the 
maintenance  of  liquid,  reliable  and  efficient  OTC 
markets  and  that  any  residual  "burden  on 
competition"  if  appropriate. 


arguments.  For  the  reasons  previously 
stated,^^  as  well  as  those  discussed 
herein,  the  Commission  does  not  believe 
that  providing  professional  traders 
access  to  a  retail  automatic  execution 
service  is  necessary  to  achieve  these 
goals  in  this  specific  context.  Rule 
llAcl-1  under  the  Act  requires  quotes 
to  be  firm  for  NMS  securities.  In 
addition,  the  NASD  rules  require  that  all 
quotes  disseminated  through  the 
NASDAQ  system  be  firm.'*  Moreover, 
because  various  broker-dealers  operate 
their  own  small  order  execution  systems 
based  on  the  best  displayed  quotations 
in  NASDAQ,  these  broker-dealers  have 
an  economic  incentive  to  ensure  that 
quotes  of  an  aberrant  market  maker  do 
not  remain  out  of  line.*" 

With  regard  to  such  other  alternatives 
as  reducing  the  size  requirements  for 
SOES  across-the-board,  the  Commission 
does  not  believe  that  reducing  exposure 
limits,  which  affects  the  liquidity  of  the 
entire  OTC  market  is  preferable  to 
focusing  on  the  specific  criteria  which 
indicate  abuse  of  SOES  by  professional 
trading  accounts.  The  Commission 
believes  it  is  far  more  important  for  the 
NASD  to  ensure  that  investors  seeking 
to  establish  or  liquidate  a  position  have 
ready  access  to  a  liquid  OTC  market 
than  to  protect  the  ability  of  a  small 
group  of  traders  to  profit  from  short-term 
pricing  disparities. 

In  light  of  the  numerous  letters 
received  by  the  Commission,  it  is 
evident  that  many  market  makers  have 
experienced  problems  resulting  from  the 
use  of  SOES  by  professional  traders. 
Based  upon  complaints  it  has  received 
and  its  experience  in  this  area,  the 
NA.SD  believes  that  the  criteria  set  forth 
in  SR-NASD-90-59  will  be  useful  in 
determining  if  an  account  is  a 
professional  trading  account.  The 
Commission  believes  that,  considered 
together,  the  factors  the  NASD  has 
proposed  are  relevant  and  indicative  of 
a  professional  trading  account.  The 
language  of  the  proposed  rule  change 
provides  the  NASD  with  discretion  to 
determine  if  an  account  is  a  professional 
trading  account;  the  description  of  what 
constitutes  a  professional  trading 
pattern  informs  members  of  the  specific 
factors  that  will  be  considered  to 
determine  if  an  account  is  a  professional 


»'  See  SR-NASD-68-43.  Securities  Exchange  Act 
Release  No.  26361  (December  IS.  1988).  53  FR  51605 
(December  22, 1988). 

'*  See  NASD  Securities  Dealers  Manual.  CCH 
1 1819.  (  2(b). 

••  Any  broker-dealer  operating  a  proprietary 
system  is  subject  to  executions  at  the  best  price, 
even  tfiough  the  quotation  it  out  of  line  with  the 
market. 
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trading  account.*"  While  the  NASD  will 
have  discretion  to  determine  exactly 
what  is  "excessive"  and  to  determine 
based  upon  these  factors  which 
accounts  are  professional  trading 
accounts,  the  NASD  is  required  to  act 
fairly  and  reasonably.*'  In  addition,  the 
refinement  of  professional  trading  to 
include  day  trades  with  one  or  both 
sides  executed  through  SOES  is  a 
responsible  modification  to  the  rule  to 
clarify  that  both  a  purchase  and  a  sale 
need  not  be  executed  through  SOES  for 
the  trade  to  be  considered  a  day  trade 
under  the  professional  trading  account 
rule. 

Accordingly,  the  Commission  finds, 
for  the  reasons  described  above,  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and  in 
particular,  the  requirements  of  Sections 
llA  and  15A.  and  the  rules  and 
regulations  thereunder. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule 
changes.  SR-NASD-90-59  and  SR- 
NASD-91-17,  be  and  hereby  are, 
approved. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary 

Appendix  A — List  of  Comment  Letters  for 
SR-NASD-8»-59 

1.  Mathew  D.  Grayer,  to  (onathan  G.  Katz, 
Secretary,  SEC  undated. 

2.  Stephen  B.  Grayer,  to  Jonathan  &  Katz 
(sic).  Secretary.  SEC.  dated  fanuary  15, 1991. 

3.  Steven  Cohen,  to  (onathan  C.  Katz, 
Secretary.  SEC.  dated  January  16. 1991. 

4.  Harvey  Houtkin,  to  Jonathon  B.  Katz 
(sic).  Secretary.  SEC.  dated  January  16, 1991. 

5.  Mark  D.  Shefts,  President.  All-Tech 
Investment  Group,  inc.  to  Jonathan  G.  Katz, 
Secretary-.  SEC.  dated  January  17. 1991. 

6.  Randall  T.  Ferguson.  Jr..  To  Dear  Sirs, 
dated  January  17. 1991. 

7.  Stewart  Rosen,  to  Jonathan  C.  Katz, 
Secretary.  SEC  dated  January  17. 1991. 

8.  Louis  &  Todd.  Jr,  Chairman.  John  L 
Watson,  III.  President,  Security  Traders 
Association,  to  Jonathan  G.  Katz  Secretary. 
SEC,  dated  January  22, 1991. 


*•  The  NASD  must  determine  an  account  is  a 
proressional  tradi:ig  account  and  notify  the  member 
that  the  account  has  t>een  so  ciassined  prior  to 
restricting  the  use  of  SOES  for  a  designated 
account.  See  NASD  Securities  Dealers  Manual. 
ecu  1  2463  (-SOES  Rules"). 

*'  Of  course,  the  Commission  in  its  oversight 
capacity  will  scrutinize  carefully  application  of  the 
aile.  Oi^er  entry  firms  and  aggrieved  persons  have 
a  right  to  a  review  under  the  Code  of  Procedure  of  a 
professional  trading  account  designation.  In 
addition,  final  action  of  the  NASD  may  be  reviewed 
by  the  Commission  pursuant  to  Section  19(f]  of  the 
Act,  15 use.  rssff)  (1988).  which  refpiires  the 
Commission  to  find  that  the  rules  of  the  NASD  "are, 
and  were  applied  in  a  manner  consistent  with  the 
purposes  of'  the  Act. 


9.  Steven  R  Schonfeld.  Schonfeld 
Securities.  Inc.,  to  Secretary,  SEC.  dated 
January  28.1991. 

10.  Dennis  Marino,  President,  The  Security 
Traders  Association  of  New  York.  Inc.  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated 
January  29, 1991. 

11.  Irving  Weiser.  President /CEO,  James 
Bellini,  Director  of  Trading.  Dain  Bosworth, 
Inc.  to  Jonathan  G.  Katz.  Secretary.  SEC 
dated  February  15, 1991. 

12.  Andrew  Citrynell.  President.  Seaside 
Securities,  Inc  to  Jonathan  C.  Katz, 
Secretary,  SEC,  dated  April  la  1991. 

13.  Mark  D.  Shefts,  President  All-Tech 
Investment  Group.  Inc.,  to  Jonathan  G.  Katz. 
Secretary,  SEC  dated  April  3a  1991. 

14.  Richard  M.  Fong,  President,  Seattle 
Security  Traders  Associatioa  to  Jonathan  G. 
Katz.  Secretary.  SEC.  dated  May  29, 1991. 

15.  Grace  M.  McLoughlin.  Vice  President. 
(;:hancellor.  to  Jonathan  G.  Katz.  Secretary. 
SEC.  dated  May  3a  1991. 

16.  TJ  Latona,  President,  Pittsburgh 
Securities  Association  Inc.,  to  Jonathan  C. 
Katz,  Secretary.  SEC  dated  May  30, 1991. 

17.  Robert  A.  Mackie,  Vice  President, 
Trading,  Allen  &  Co.  Inc.,  to  Jonathan,  G. 
Katz,  Secretary.  SEC,  dated  June  3, 1991. 

18.  Hedi  H.  Reynolds.  Managing  Director 
NASDAQ/QTC  Trading  Department,  Morgan 
Keegan,  to  Jonathan  G.  Katz.  Secretary,  SEC 
dated  June  7, 1991. 

19.  Sam  Scott  Miller.  Orrick,  Herrington  & 
Sutcliffe.  to  Jonathan  G.  Katz.  Secretary.  SEC 
dated  June  7, 1991. 

20.  Ron  Shinautt.  Memphis  Security  Dealers 
Association,  to  Jonathan  G.  Katz,  Secretary, 
SEC  dated  June  13, 1991. 

21.  Louis  B.  Todd.  Jr.,  Partner  Equity 
Trading.  J.C.  Bradford  &  Co.,  to  Jonathan  C. 
Katz.  Secretary.  SEC  dated  June  13. 1991. 

22.  David  D.  Lewis,  Chief  Operating 
Officer,  Manager  Capital  Markets,  Ragen 
Mackenzie  Inc.  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  June  17, 1991. 

23.  Patrick  Fay.  President.  Nashville 
Securities  Dealers  Association,  to  Jonathan 
G.  Katz.  Secretary,  SEC,  dated  June  17, 1991. 

24.  Alexander  H.  Slivka,  Senior  Vice 
President,  National  Securities  Corporation,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  June 
19, 1991. 

25.  Kenneth  W.  Perlman,  General  Councel. 
Mayer  &  Schweitzer,  inc.  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  July  19, 1991. 

26.  Junius  W.  Peake,  Chairman,  The  Peake/ 
Ryerson  Consulting  Group  Inc.,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  August  14, 
1991 

List  of  Comment  Letters  for  SR-NASD  91-17 

1.  Dennis  Marino,  President,  Sherwood 
Securities  Corp.,  to  Jonathan  G.  Katz. 
Secretary.  SEC  dated  May  28. 1991. 

2.  Dennis  Marino,  President,  the  Securities 
Traders  Association  of  .New  York,  Inc  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  May 
28, 1991. 

3.  Mark  D.  Shefts,  President  All-Tech 
Investment  Group.  Inc..  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  May  29. 1991. 

4.  TJ  Latona,  President,  Pittsburgh 
Securities  Association,  Inc..  to  Jonathan  C. 
Katz,  Secretary,  SEC,  dated  May  3a  1991. 


5.  Grace  M.  McLoughlin.  Vice  President 
Chancellor,  to  Jonathan  G.  Katz,  Secretary, 
SEC  dated  May  30. 1991. 

6.  R.  Bruce  Paferson.  Managing  Director. 
Morgan  Stanley,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  May  30, 1991. 

7.  Thomas  W.  Bock.  Financial  and 
Operations  Principal,  Wayne  Grayson 
Capital  Corp„  to  Jonathan  G.  Katz,  Secretary, 
SEC  dated  May  31, 1991. 

8.  John  J.  Hennessy,  Vice  President 
Howard.  Weil.  Labouisse.  Friedrichs.  to 
Jonathan  G.  Katz,  Secretary.  SEC  dated  May 
31. 1991. 

9.  Louis  J.  Rich.  Manager  OTC  Equity 
Trading.  Punk.  Ziegel  &  Knoell.  to  Jonathan 
G.  Katz,  Secretary,  SEC  dated  May  31, 1991. 

10.  Patrick  Farrey,  President,  Security 
Taders  Association  of  Chicago.  Inc,  to 
Jonathan  Katz,  Secretary,  SEC  dated  June  3, 
1991. 

11.  Philip  N.  Benizzi,  Senior  Vice  President 
Dillon,  Read  h  Co..  Inc,  to  Jonathan  G.  Katz. 
Secretary,  SEC  dated  June  4. 1991. 

12.  Andrew  Citrynell.  President  Seaside 
Securities.  Inc..  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  June  4, 1991. 

13.  Sand.-a  J.  Macdonald,  President 
Institutional  Equity  Traders  Association  (of 
Toronto],  to  Jonathan  G.  Katz,  dated  June  4, 
1991. 

14.  David  W.  Wright  President  Security 
Traders  Association  of  Washington.  D.C.  Inc.. 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
June  5, 1991. 

15.  Peter  Blowitz.  president  Toluca  Pacific 
Securities  Corporation,  to  Jonathan  G.  Katz, 
Secretary.  SEC.  dated  June  5, 1991. 

16.  Antonio  I..Cecin.  Director  of  Equity 
Trading.  Piper,  jaffray  ft  Hopwood.  to 
Jonathan  G.  Katz,  Secretary,  SEC  dated  Juiie 
5,1991. 

17.  Pamela  Fisk,  Securities  Trader,  William 
K.  Woodruff*  Company  Inc,  to  Jonathan  G. 
Katz.  Secretary.  SEC,  dated  June  5, 1991. 

18.  Michael  J.  Schunk.  President  First 
Westchester  Securities,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  June  6, 1991. 

19.  Leonard  R.  Hefler.  Executive  Vice 
President  Director  of  OTC  Trading.  JelTcries 
&  Company.  Inc.  to  Jonathan  C.  Katz, 
Secretary,  SEC.  dated  June  7, 1991. 

20.  Sam  Scott  Miller.  Orrick.  Herrington  & 
Sutcliffe,  to  Jonathan  G.  Katz,  Secretary.  SEC 
dated  June  7, 1991. 

21.  Hcdi  H.  Reynolds.  Managing  Director. 
NASDAQ/OTC  Trading  Department  Morgan 
Keegan.  to  Jonathan  G.  Katz,  Secretary,  SEC 
dated  June  7. 1991. 

22.  William  B.  Thomson,  to  Jonathan  C. 
Katz,  Secretary,  SEC.  dated  June  7, 1991. 

23.  Ralph  J.  Valentino,  Managing  Director, 
Trosler  Singer,  to  Jonathan  G.  Katz, 
Secretary,  SEC  dated  June  7. 1991. 

24.  Ron  Shinauit  President  Memphis 
Security  Dealers  Associatioa  to  Jonathan  G. 
Katz.  Secretary.  SEC  dated  June  10. 1991. 

25.  Antonio  Varela.  President  Securities 
Traders  Association  of  Florida,  to  Jonathan 
C.  Katz.  Secretary,  SEC  dated  June  11. 1991. 

28.  William  P.  Whalen,  Managing  Director. 
Furman  Selz  Inc,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  June  11. 1991. 

27.  Peter  Blowitz,  President,  Security 
Traders  Association  of  Los  Angeles,  inc.  to 
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Jonathan  C.  Katz.  Secrelary,  SEC.  dated  June 
12,1991. 

28.  John  C.  Ciesea.  Senior  Vice  President, 
Director  NASDAQ/OTC  Trading,  Advest, 
Inc..  to  Jonathan  G.  Kat2.  Secretary,  SEC. 
dated  June  12. 1991. 

29.  Aldo  Parcesepe.  Bear  Steams,  to 
Jonathan  G.  Katz,  Secretary.  SEC.  dated  June 
12.  1991. 

30.  Richard  A.  Bruno,  Paine  Webber,  to 
Jonathan  G.  Katz.  Secretary.  SEC,  dated  June 
13. 1991. 

31.  C.  Denny  Franklin.  President,  North 
Carohna  Security  Traders  Association.  Inc.. 
to  Jonathan  G.  Katz,  Secretary,  SEC  dated 
June  13, 1991. 

32.  Richard  A.  Herrigone,  Vice-President, 
Wm.  V.  Frankei  »  Co..  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  June  13, 1991. 

33.  Murray  H.  Sandler,  Partner,  Crowell, 
Weedon  &  Co..  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  June  13, 1991. 
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[Release  No.  34-29810;  File  Nos.  SR-NASD- 
91-18.  SR-NASD-91-26] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Changes  Creating  A 
Fifteen  Second  Quotation  Update 
Period  and  Allowing  Market  Makers  to 
Decline  Preferencing  by  Order  Entry 
Firms  on  the  Small  Order  Execution 
System 

October  10, 1991. 

Introduction 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  has  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
two  proposed  rule  changes  to  the 
NASD's  Rules  of  Practice  and  Procedure 
for  the  Small  Order  Execution  System 
("SOES"  and  "SOES  Rules").  As 
described  below,  the  pfoposals:  (1) 
Permit  SOES  market  makers  a  period  of 
time  to  update  their  quotations  following 
a  prior  execution  and  (2)  allow  market 
makers  to  indicate  from  which  order 
entry  firms  they  will  accept  preferenced 
orders.  This  order  approves  both  rule 
filings. ' 

SR-NASD-91-18:  Quotation  Updated 
Period 

On  April  18. 1991,  the  NASD 
submitted  to  the  Commission  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  *  and  Rule  19b-4  thereunder." 


'  The  CommiBsion  today  it  also  approving  a 
proposal  to  amend  the  dennition  of  "professional 
trading  account"  (SR-NASD-00-S9)  and  a  proposal 
to  expand  the  definition  of  "day  trade"  (SR-NASD- 
91-17).  See  Securitiet  Exchange  Act  Release  No. 
29809. 

•  15  U.S.C.  788(b)(1)  (1988). 

*  17  CFR  240.19b-4  (1991). 
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The  proposal  amends  the  SOES  Rules  * 
to  permit  market  makers  a  period  of 
time  in  which  to  update  quotations 
following  an  execution  before  being 
required  to  execute  another  transaction 
through  SOES  on  the  same  side  in  the 
same  security.* 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposal  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
29182.  May  9. 1991)  and  by  publication 
in  the  Federal  Register  (56  FR  22496. 
May  15, 1991). 

SOES  was  designed  to  provide  an 
efficient  and  economical  facility  for  the 
execution  of  customer  orders  in 
NASDAQ  securities  that  meet  the  SOES 
size  limits.*  It  offers  an  alternative  to 
traditional  telephone  contact  and 
negotiation  with  market  makers.^  SOES 
provides  automatic  execution  of 
customer  orders  with  NASDAQ  market 
makers  at  the  best  available  market 
price.  SOES  automatically  reports  the 
trade  data  to  the  clearing  corporations.^ 
in  contrast  to  non-SOES  trades,  where 
the  trader  must  transmit  the  information 
to  the  clearing  corporation.  SOES 
reduces  paperwork  and  limits  the  need 
for  telephone  contact,  which  is 
especially  useful  in  active  markets. 
Since  the  system  was  developed  to 
facilitate  the  execution  of  limited  size 
orders,  the  Association  has  taken  steps 
in  the  past  to  ensure  market  maker 
presence  in  the  system  "  and  to  prohibit 
its  misuse  by  professional  traders.' 


*  Specifically,  the  rule  filinf;  amends  Sections 
(c)(2)(A)  and  (c)(3)  (A)  and  (B)  of  the  SOES  Rules. 
NASD  Securities  Dealers  Manual.  SOES  Rules.  CCH 
12460. 

»  On  July  9, 1991,  the  NASD  filed  Amendment  No. 
1  to  the  proposed  rule  change  in  File  No.  SR-NASD- 
91-26.  The  amendment  permits  market  makers  to 
have  a  period  of  time  in  which  to  update  their 
quotations  before  being  required  to  execute  another 
transaction  in  the  same  security  only  when  the 
transaction  is  unpreferenced.  Orders  that  are 
executed  subject  to  a  preferencing  agreement 
between  a  market  maker  and  an  order  entry  firm 
will  be  executed  without  delay.  See  infra  discussion 
of  File  No.  SR-NASD-91-26. 

*  See  File  No.  SR-NASD-84-26,  Securities 
Exchange  Act  Release  No.  21433  (October  29. 1984). 
49  FR  44042  (November  1. 1984). 

'  See  File  No.  SR-NASD-90-59,  Securities 
Exchange  Act  Release  No.  28709  (December  19. 
1990).  55  FR  53224  (December  27, 1990)  and 
Securities  Exchange  Act  Release  No.  29809, 
providing  •  more  detailed  background  on  SOES. 

*  See  File  No.  SR-NASCV-88-1.  Securities 
Exchange  Act  Release  No.  25791  (June  9. 1988).  53 
FR  22594  (|une  16, 1988),  mandating  participation  in 
SOES  by  NASDAQ  market  makers  in  National 
Market  System  securities.  This  was  done  to  address 
the  problems  that  occurred  during  the  1987  market 
break  when  large  numbers  of  market  makers 
withdrew  from  SOES  making  it  necessary  for  many 
SOES  eligible  trades  to  be  executed  manually. 

*  See  File  No.  SR-NASD-68-43.  Securities 
Exchange  Act  Release  No.  26361  (December  IS. 
1988).  53  FR  51605  (December  22. 1988).  On  August  5. 


In  SR-NASD-91-18.  the  NASD  is 
proposing  a  period  of  time  [i.e.,  15 
seconds)  '°  following  an  execution  to 
allow  a  market  maker  to  update  a 
quotation  before  being  obliged  to 
execute  a  second  unpreferenced  •  * 
transaction  in  the  same  security  on  the 
same  side  through  SOES.**  Currently. 
SOES  can  execute  almost 
instantaneously  multiple  orders  against 
a  market  maker  until  the  market  maker's 
exposure  limit  in  the  security  is 
exhausted."  SOES  market  makers  are 
permitted  to  establish  exposure  limits 
anywhere  from  five  times  the  SOES  tier 
size  [e.g..  1,000,  2,500.  or  5,000  shares  for 
securities  trading  at  the  200,  500,  and 
1,000  share  tier  levels,  respectively)  up 
to  an  exposure  limit  of  999,999  shares.** 
Once  a  market  maker's  exposure  limit  is 
exhausted  the  market  maker  is 
suspended  from  SOES  and  provided  a 
grace  period  within  which  to  update  its 
market;  •»  any  SOES  orders  would  then 


1991,  the  Commission  received  a  Petition  to  Institute 
Rulemaking  to  delete  the  prohibition  against  use  of 
SOES  by  professional  traders  previously  adopted  in 
SR-NASD-e8^3. 

'•The  NASD  is  establishing  the  time  period  at  15 
seconds  and  has  stated  thai  it  may  modify  the 
period  with  appropriate  notice  to  SOES 
participants.  Any  change  in  the  time  period  must  be 
submitted  to  the  Commission  for  review  pursuant  to 
section  19(b)  of  the  Act. 

' '  SOES  orders  are  executed  on  a  rotational  basis 
against  all  market  makers  offering  the  "inside" 
quotation.  In  addition,  orders  may  be  entered  into 
SOES  and  designated  for  routing  to  a  particular 
market  maker.  This  type  of  order  entry  is  referred  to 
as  "preferencing."  If  this  is  done,  the  order  is 
executed  at  the  best  price  for  that  market  maker's 
account  even  if.its  quote  is  not  at  the  best.  At 
present,  market  makers  are  permitted  to  indicate  for 
which  securities  ihey  are  willing  to  accept 
preferenced  orders.  If  an  order  is  designated  to  a 
market  maker  that  does  not  accept  preferenced 
orders,  the  order  is  executed  against  the  next 
available  market  maker  in  the  rotation. 

"  As  of  the  date  of  this  order,  the  Association 
has  not  completed  the  systems  changes  necessary 
to  implement  the  proposed  enhancements  to  SOES. 
Although  the  Commission,  by  this  order,  has 
approved  the  proposed  rule  changes,  the  NASD  is 
not  permitted  to  implement  the  enhancements  to 
SOES  unless  and  until  it:  (1)  Submits  a  system 
change  notification  consistent  with  the 
Commission's  Automation  Review  Policy  II  (see 
Securities  Exchange  Act  Release  No.  29185  (May  9, 
1991),  56  FR  22490  (May  15. 1991):  (2)  successfully 
completes  functionality,  capacity  and  stress  testing 
of  the  system  changes:  and  (3)  provides  the 
Commission  staff  with  representations  regarding  the 
effective  completion  of  those  tests. 

'»  Although  at  present  SOES  has  the  capability  to 
process  between  12  and  14  executions  per  second, 
on  average,  only  4  transactions  are  processed  every 
15  seconds. 

■*  See  NASD  Securities  Dealers  Manual,  SOES 
Rules.  Section  (c)(2),  CCf  <  \  2460. 

'•The grace  period  is  currently  5 minutes.  See 
File  No.  SR-NASD-88-1,  Securities  Exchange  Act 
Release  No.  2S791  (June  9. 1988),  53  FR  22594  (June 
10, 1968). 


be  executed  as  if  they  were 
unpreferenced  orders  against  the  next 
market  maker  in  the  SOES  rotation. 
Although  this  feature  assures  liquidity  in 
the  NASDAQ  issues  traded  through 
SOES,  many  market  makers  have 
expressed  concern  that  it  does  not  allow 
enough  time  to  update  their  quotations 
in  response  to  executions  occurring 
through  the  system. 

Following  receipt  of  an  execution 
report  of  an  unpreferenced  purchase  or 
sale  through  SOES,"  a  market  maker 
will  have  a  period  of  time  (15  seconds) 
to  update  its  quote  prior  to  executing 
any  subsequent  transaction  on  the  same 
side  of  the  market  at  the  same  price.  Not 
all  orders  entered  through  SOES  will  be 
affected  by  ihe  proposed  amendment. 
For  example,  if  a  market  maker  has 
executed  a  sale,  and  subsequently 
receives  a  purchase  order,  SOES  will 
execute  that  order  without  delay. 
Further,  if  a  customer  order  is  executed 
against  the  market  maker's  bid  and  the 
market  maker  subsequently  updates  its 
offer  or  its  size  in  the  security,  the 
quotation  update  period  will  expire 
immediately  because  any  change  in  the 
market  maker's  quotation  terminates  the 
update  period.  Executions  also  will 
resume  against  the  market  maker  after 
the  update  period  has  elapsed, 
regardless  of  whether  the  quote  has 
been  changed. 

Orders  would  continue  to  be  executed 
against  other  market  makers  in  the 
security  during  the  window  and 
executions  will  continue  to  occur 
against  all  market  makers  once  the 
inside  quotation  (best  published  bid  and 
offer)  is  changed.  The  period  to  update  a 
quotation  will  not  apply  to  a  market 
maker  that  is  locking  or  crossing  the 
market  in  a  security,  as  SOES  has  been 
configured  to  execute  automatically 
against  the  locking  or  crossing  market 
maker  in  order  to  correct  the  erroneous 
quotations.*^ 

In  addition,  the  language  of  the  SOES 
Rules  would  be  clarified  to  indicate  that 
preferencing  is  voluntary — market 
makers  would  be  able  to  decline 
prejerencing  overall  or  by  individual 
security,  and  the  orders  preferenced  to 
market  makers  that  have  declined 
preferencing  would  be  executed  as  if 
they  were  unpreferenced,  that  is,  against 
any  market  maker  at  the  best  bid  or 


'•The  NASD  estimates  that,  at  present, 
approximately  60%  of  all  executions  in  SOES  are 
preferenced  to  specific  market  makers.  See.  infra, 
discussion  of  File  No.  SR-NASD-91-26,  NASD 
proposal  lo  allow  market  makers  to  decline 
preferenced  orders  from  specific  order  entry  firms. 

"  NASD  Securities  Dealers  Manual.  SOES  Rulei, 
Section  (c)(2)(C).  CCH  \  2460. 
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offer  in  rotation.'*  Execution  reports 
would  be  generated  and  transmitted  to 
the  order  entry  firms  immediately  after 
the  execution  has  taken  place. 

The  Commission  received  72  comment 
letters  on  the  proposed  rule.'*  The 
majority  of  the  commentators  were  in 
favor  of  the  proposal.  Many  of  them 
cited  the  fact  that  SOES  was  designed 
for  small  retail  orders  and  stated  that 
continued  use  by  "professional  traders" 
would  hinder  the  efficiency  and  liquidity 
of  the  SOES  marketplace.  For  example, 
Morgan  Keegan.  Inc.*"  stated  that  use  of 
SOES  by  professional  traders  who 
employ  technology  to  execute  orders  in 
rapid  succession  means  that  small  retail 
customers  have  little  opportunity  for  an 
equal  execution.  Almost  all  of  the 
commentators  in  favor  of  the  update 
period  concept  felt  that  market  makers 
that  extend  liquidity  to  SOES  were 
being  unnecessarily  and  unfairly  injured 
by  individuals  and  firms  who  were  not 
executing  transactions  on  behalf  of 
retail  customers.  A  few  commentators 
indicated  that  they  had  noticed  a 
subsequent  decrease  in  the  number  of 
market  makers  in  certain  frequently 
"hit"  securities  and  a  corresponding 
decline  in  liquidity.  Additionally,  a  few 
commentators  have  observed  market 
makers  widening  their  spreads  as  a 
defense  against  rapid  executions,  which 
led  to  a  notable  increase  in  volatility. 
Overall,  commentators  in  favor  of  the 
proposal  felt  that  implementation  of  a  15 
second  update  period  would  provide 
adequate  time  for  market  makers  to 
react  to  trades  being  executed 
throughout  the  system  by  allowing  for  a 
"human"  response  factor. 

Several  commentators  opposed  the 
rule  change  to  some  degree.  For 
example,  the  letter  from  All-Tech 
Investment  Group,  Inc.=^'  ("All-Tech") 
expressed  concern  that  the  proposed 
rule  would  nullify  the  status  of  SOES  as 
an  automated  execution  system.  All- 
Tech  further  argues  that  because 
executions  would  no  longer  be 
immediate,  market  makers  would  be 
able  to  "ward  off  unwanted  executions." 


'•See.  infra,  discussion  of  File  No.  SR-NASD-91- 
26.  which,  in  part,  amends  the  language  proposed  in 
SR-NASD-fll-18  regHrding  preferencing.  In  addition 
to  SR-NASD-91-18.  which  clarifies  thai  market 
makers  may  decline  preferencing  overall  or  by 
individual  security,  the  rule  proposed  in  SR-NASD- 
91-26  will  allow  a  SOES  market  muker  to  indicate 
order  entry  firms  with  which  it  has  an  agreement  to 
accept  prefercnced  orders. 

'•  Of  the  72  comment  letters  received.  50  were 
from  securities  related  firms  and  broker-dealers,  7 
from  trade  associations,  3  from  individuals.  1  from  a 
law  firm,  and  1  from  a  consulting  group.  See 
Appendix  A  for  a  list  of  comraentalors  to  the 
proposed  rule  changes  affecting  SOES. 

"Id. 

«'  Id. 


Most  of  the  commentators  that  are 
opposed  to  the  NASD  proposal  felt  that 
the  proposed  rule  would  discriminate 
against  active  investors  trading  for  their 
own  account  and  that  the  reason  market 
makers  were  complaining  about  SOES 
was  that  they  were  unwilling  to  execute 
orders  at  their  quoted  prices,  as  required 
by  the  SOES  Rules,  in  order  to  ensure 
themselves  greater  profitability.  Seaside 
Securities,  Inc.*^  ("Seaside  Securities") 
wrote  that  the  proposed  rule  itself  is 
reasonable,  but  that  it  vests  undue 
discretion  with  the  NASD  to  modify 
unilaterally  the  SOES  execution  update 
period.  Seaside  Securities  indicated  that 
even  if  a  modification  of  the  update 
period  was  filed  with  the  Commission 
pursuant  to  the  procedures  provided 
under  Rule  19b-4,*'  those  procedures 
permit  a  proposal  to  become  effective 
upon  filing  or  for  filings  to  be  approved 
on  an  accelerated  basis. 

By  letter,  dated  July  12, 1991,  the 
NASD  responded  to  the  coinments 
against  adoption  of  the  proposed  rule 
change.**  First,  in  response  to  the 
concern  that  a  15  second  update  period 
would  nullify  the  status  of  SOES  as  an 
automated  execution  system,  the  NASD 
explained  that  the  15  second  interval 
only  will  come  into  play  after  an 
execution  has  taken  place  and  only  will 
serve  the  purpose  of  affording  market 
makers  an  opportunity  to  react  to  a  prior 
execution.  Further,  the  NASD  stated  that 
SOES  will  continue  to  execute 
automatically  orders  received  against 
market  makers  in  rotation  at  the  inside 
NASDAQ  quotation.  Thus,  the  NASD 
believes  that  the  automated  features  of 
SOES  execution  will  remain 
undiminished. 

Second,  in  response  to  concerns  that 
the  proposed  rule  change  will  enable 
market  makers  to  "ward  off  unwanted 
executions,"  the  NASD  responded  that 
market  makers  always  are  ready  and 
willing  to  trade  at  their  displayed 
quotations.**  The  NASD  explained  that 
SOES  does  not  allow  for  negotiation  of 
orders,  but  merely  routes  reports  of 
executions  to  market  makers  after  they 
have  occurred.  The  NASD  states  that 
the  15  second  update  period  merely  will 
serve  to  enable  market  makers  to  adjust 
their  market  positions  in  response  to 
executions. 

Third,  in  response  to  criticism  that  the 
update  period  serves  to  discriminate 
against  active  investors  trading  for  their 


"  17  CFR  240.19b-4  (1991). 

•*  See  letter  from  Stephen  D.  f  lickman.  Secretary. 
NASD,  to  Katherine  England,  Branch  Chief,  SEC 
dated  |uly  12. 1991. 

"  Also,  of.  the  SEC»  "Firm  Quote  Rule."  17  CFR 
240.1lAcl-l(c)(3)(ii)(1991). 


own  account,  the  NASD  countered  that 
SOES  was  designed  to  accommodate 
small  orders  for  public  customers,  not 
active  investors  who  monitor  news 
screens  and  place  orders  for  executions 
before  market  makers  can  react  to  news 
developments.  Further,  the  NASD  argues 
that  the  public  customer  with  a  small 
order  is  at  an  informational  and 
technological  disadvantage  in  relation  to 
active  investors  and  that  the  proposed 
rule  is  designed  to  protect  small  order 
public  customers  from  these 
disadvantages  vis-a-vis  active  investors. 

In  response  to  the  concerns  of  Seaside 
Securities  regarding  the  NASD's 
authority  to  modify  unilaterally  the 
SOES  execution  update  period,  the 
Commission  notes  that  any  future 
proposal  of  the  NASD  to  amend  the 
update  period  proposed  herein  must  be 
filed  in  accordance  with  section  19(b)  of 
the  Act."  Seaside  Securities  expressed 
concern  that  the  NASD  might  attempt  to 
modify  the  15  second  update  period  by 
filing  under  section  19(b)(3)(A)  of  the 
Act,  which  allows  a  proposed  rule 
change  to  become  effective  upon  filing 
[i.e.,  prior  to  publication  of  notice 
thereof).  The  Commission  notes, 
however,  that  proposals  for  which 
immediate  effectiveness  is  sought  under 
the  Act  *^  must  meet  certain  narrowly 
specified  grounds.  If  these  requirements 
are  not  met,  the  proposed  rule  would 
require  notice  and  comment. 

The  NASD  believes  that  proposing  a 
period  of  time  in  which  a  market  maker 
may  update  its  quotation  following  an 
automatic  execution  essentially  beyond 
its  control  is  well  within  the  dictates  of 
the  SEC's  "Firm  Quote  Rule."  " 
Pursuant  to  the  Firm  Quote  Rule, 
brokers  and  dealers  are  required  to 
execute  orders  to  buy  and  sell  securities 
at  their  published  quotations  unless  the 
broker-dealer  is  communicating  a 
revised  bid  or  offer  to  the  NASD  or  has 
effected  a  transaction  in  the  security 
and  is  updating  its  quotation.  NASDAQ 
market  makers  are  required  to  maintain 
firm  quotes  and  be  willing  to  execute 
trades  at  their  stated  quotations.  The 
NASD  believes  that  allowing  time 
between  automated  executions  on 
SOES.  while  still  retaining  the 
automated  features  of  SOES,  strikes  an 
appropriate  balance  between  the 
customer's  desire  for  efficiency  and 
immediacy  in  executions,  and  the 
NASD's  responsibility  to  operate  a 
system  that  provides  a  fair,  responsive 
trading  environment  for  market  makers. 
Further,  the  NASD  believes  that  the 


"  15  U.S.C.  78s(b)  11988). 

"'  15  U.SC.  78s(b)(3)(A)  (1988). 

«•  17  era  240.11Ac1-l(c)(3)(il)(1991). 
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instant  proposal  for  a  quotation  update 
period  will  not  diminish  market  makers' 
responsibility  to  participate  in  SOES  or 
to  post  mandatory  size  in  quotations 
and  that  the  update  period  will  provide 
market  makers  time  to  react  to  an 
execution  and  adjust  their  markets,  if 
appropriate,  to  reflect  an  execution  or 
altered  market  conditions. 

In  sum,  the  NASD  believes  the 
proposed  rule  change  in  File  No.  SR- 
NASD-91-18  is  consistent  with  section 
15A(b)(6)  of  the  Act  "  and  Rule  llAcl- 
1.  Section  15A(b)(6)  requires  that  the 
rules  of  the  NASD  be  designed  to  "foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market."  SOES  operates  to 
facilitate  automated  customer 
executions,  and  the  NASO  believes  that 
the  proposed  amendments  will  benefit 
public  customers  by  curbing  misuse  of 
the  system.  In  addition,  the  NASD 
believes  that  a  fixed  period  for 
quotation  updates  through  SOES  is  fully 
in  compliance  with  the  requirements  of 
the  Firm  Quote  Rule. 

SR-NASD-91-26:  Preferencing  of  SOES 
Orders    | 

On  May  31, 1991,  the  NASD  submitted 
a  proposed  rule  change  to  the 
Commission  pursuant  to  section  19(b)(1) 
of  the  Act  so  and  Rule  19b-4 
thereunder."  The  proposal  amends  the 
SOES  Rules  '*  to  allow  market  makers 
to  decline  preferencing  by  order  entry 
firms.'' 

Notice  of  the  proposed  rule  change 
together  with  its  terms  of  substance  was 
provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  29339,  June 
19, 1991)  and  by  publication  in  the 
Federal  Register  (56  FR  29299,  June  26, 
1991).  No  comment  letters  were  received 
by  the  Commission. 

The  purpose  of  the  NASD's  filing  is  to 
amend  the  SOES  Rules  to  permit 
preferencing  of  orders  to  market  makers 
only  when  those  market  makers  agree  in 
advance  to  be  preferenced  by  the 
particular  broker-dealer.  SOES  provides 


"  15  U.S.C.  780-3  (1988). 

'«lSU.S.C.78s(b)(l)(1988). 

»'  17  CFR  ZW-igb-i  (1991). 

"  Specifically,  the  rule  filing  amend*  Section 
(c)(3)(B)  of  tb«  SOES  Rules.  NASD  Securities 
Dealer*  Manual,  SOES  Rule*.  CCH  f  2460. 

"  On  July  9. 1991.  the  NASD  filed  Amendment 
No.  1  to  the  instant  proposed  rule  change.  The 
amendment  clarifies  that  orders  executed  on  SOES 
subject  to  ■  valid  preferencing  agreement  between  ■ 
market  maker  and  an  order  entry  firm  will  not  be 
subject  to  the  IS  second  update  period  proposed  in 
Pile  No.  SR-NASD-91-ia 


automated  execution  of  small  customer 
orders  in  two  ways — an  unpreferenced 
order  will  be  executed  against  any 
market  maker  who  is  at  the  inside  quote 
in  the  security,  or  a  preferenced  order 
may  be  routed  to  a  particular  market 
maker  in  the  stock  and  will  be  executed 
at  the  best  posted  bid  or  oiTer  in  the 
system  (the  inside  quote). 

Preferencing  orders  to  specific  market 
makers  originally  was  permitted  in 
SOES  to  accommodate  the  established 
order  routing  practices  in  the  market,  so 
that  order  entry  firms  and  market 
makers  could  continue  their  order 
routing  arrangements  using  SOES. 
Because  any  order  entered  into  SOES  is 
assured  the  "best"  market  price  for 
execution,  preferenced  orders  are 
executed  at  the  inside  bid  or  offer 
regardless  of  the  price  being  quoted  by 
the  market  maker  receiving  the  order. 
This  assurance  of  "price  protection"  to 
all  orders  entered  into  SOES  was  and  is 
a  key  element  in  the  operation  of  the 
system.  Currently,  market  makers  may 
decide  to  accept  preferencing  on  a 
security-by-security  basis,  but  if  a 
market  maker  elects  to  accept 
preferencing  in  a  stock,  it  is  required  to 
accept  all  orders  preferenced  to  it  from 
all  order  entry  firms  and  must  execute 
any  such  preferenced  order  at  the  inside 
quotation.  Problems  occur  in  SOES 
when  one  market  maker  is  slow  in 
updating  a  quotation  and  preferenced 
market  makers  are  required  to  execute 
trades  at  the  quotation  of  the  market 
maker  that  is  not  monitoring  the  market. 
This  occurs  in  fast  moving  markets, 
where  the  market  maker's  quote  that 
has  not  been  updated  establishes  an 
inside  quotation  not  truly  reflective  of 
the  changing  market  or  of  the  other 
market  makers'  updated  quotations.  An 
order  sent  to  a  preferenced  market 
maker  must  be  executed  at  this  inside 
quotation,  notwithstanding  the  fact  that 
the  market  maker  may  have  changed  its 
quotes  in  a  timely  manner. 

The  NASD  states  that  it  has  received 
reports  that  some  order  entry  firms 
preference  market  makers  purposefully 
to  cause  executions  at  the  untimely 
inside  quotation,  thus  contravening  the 
original  intent  of  the  preferencing 
allowance.  To  remedy  this  situation,  the 
NASO  is  recommending  that  market 
makers  be  provided  the  same  fiexibility 
to  accept  preferenced  executions  on  a 
firm-by-firm  basis  as  is  now  provided 
with  the  security-by-security  criteria 
currently  in  place.  With  this  enhanced 
fiexibility,  market  makers  would 
execute  preferenced  orders  at  the  inside 
quotation  from  order  entry  firms  that 
they  have  agreed  to  acknowledge,  and 
the  system  would  treat  all  other 


preferenced  orders  on  an  unpreferenced 
basis. 

Many  broker-dealers  have  order 
routing  arrangements  with  other  broker- 
dealers  whereby  they  agree  in  advanco 
to  send  their  order  flow  to  a  specific 
firm.  With  the  15  second  update  period 
proposed  in  File  No.  SR-NASD-91-18, 
preferenced  orders  might  work  to  the 
disadvantage  of  customers.  For 
example,  if  a  firm  had  an  order  routing 
agreement  and  it  received  several  orders 
to  purchase  the  same  security  from  its 
customers  at  the  same  time,  execution  of 
the  customers'  orders  would  be  delayed 
because,  after  the  first  order  was  routed 
to  the  market  maker,  there  would  be  a 
15  second  delay  between  each  execution 
as  provided  for  by  this  new  rule.  The 
NASD,  however,  has  indicated  that  it 
will  program  SOES  to  eliminate  the  15 
second  delay  in  connection  with 
preferenced  orders.'*  Without  this 
amendment,  the  15  second  delay 
between  executions  could  have  the 
potential  to  severely  delay  customer 
orders,  which  could  result  in  the 
customer  receiving  an  inferior 
execution. 

The  NASD  believes  the  proposed  rule 
change  in  File  No.  SR-NASD-91-26  is 
consistent  with  section  15A(b)(6)  of  the 
Act.  Section  15A(b)(6)  requires  that  the 
rules  of  a  national  securities  association 
be  designed  to  "foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
*  *  '."SOES  operates  to  facihtate 
automated  executions  of  customer 
orders  and  the  NASD  believes  the 
proposed  amendment  will  curb  misuse 
of  the  system  by  preventing  executions 
against  market  makers  at  a  price  not 
reflective  of  their  market  position. 

Discussion 

As  a  general  matter,  the  Commission 
is  concerned  about  limitations  on  the 
use  of  technology  such  as  SOES.  Indeed, 
the  Act  specifically  contemplates  that 
advances  in  technology  create  more 
efficient  and  effective  markets." 
Nevertheless,  the  approaches  sought  by 
the  NASD  in  both  SR-NASr>-91-l8  and 
SR-NASD-91-26  are  reasonable  and  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
promulgated  thereunder.  In  particular 
the  Commission  has  determined  that  the 


»♦  See  Amendment  No.  1  to  File  No.  SR-NASD- 
81-20,  filed  July  9. 1991. 

"  See  sections  llA(a)(l)  (B)  and  (D)  of  the  Aut,  15 
U.SC.  17k-l  (1988). 


52102 


Federal  Register  /  Vol.  56,  No.  201  /  Thursday.  October  17.  1991  /  Notices 


proposed  rules  are  consistent  with 
section  15A(b)(6)  of  the  Act.  which 
requires  that  the  NASD's  rules  be 
designed  to  "prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade",  to  facilitate  "transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market",  to  "protect  investors  and 
the  public  interest  and  are  not  designed 
to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers 
*  *  *."  The  proposed  rules  also  are 
consistent  with  section  15A(bH9)  of  the 
Act  3«  which  requires  that  the  NASD's 
rules  "do  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

SOES  is  designed  to  execute  retail 
customer  orders  of  a  limited  size.  Its 
continued  use  by  individuals  and  firms 
other  than  on  behalf  of  these  customers 
has  led  to  significant  difficulties  for 
SOES  market  makers.  Many  of  the 
market  makers  that  commented  on  the 
proposed  rules  indicated  that  they  had 
experienced  significant  financial 
detriment  by  making  markets  in 
NASDAQ  securities  due  to  rapid 
executions  on  SOES  without  the  ability 
to  update  their  quotations  or  the  ability 
to  decline  preferencing  by  order  entry 
firms.  Additionally,  several  market 
makers  indicated  that  the  financial 
burden  they  face  from  being  unable  to 
update  their  quotations  between 
executions  on  SOES  affects  their 
willingness  to  make  markets. 

These  difficulties  could  be  alleviated, 
at  least  in  part,  by  the  introduction  of 
preferencing  on  a  firm  by  firm  basis  and 
an  update  period  between 
unpreferenced  executions.  The 
Commission  believes  that  the  rules 
proposed  herein  strike  an  appropriate 
balance  between  the  need  to  protect  the 
stability  and  liquidity  of  SOES  market 
makers  and  the  desire  to  maintain  SOES 
as  a  means  for  small  retail  investors  to 
.receive  fair  and  timely  trade  executions. 

Further,  the  Commission  believes  that 
the  two  instant  rule  filings  do  not  create 
unfair  discrimination  nor  do  they  impose 
unnecessary  burdens  on  competition.  If 
professional  traders  are  permitted  to 
continue  their  access  to  SOES.  small 
investors  will  be  competing  with 
professional  traders  for  time  priority  on 
SOES.  The  Commission  does  not  believe 
that  the  NASD  unfairly  discriminates  or 
imposes  an  uiuiecessary  or 
inappropriate  burden  on  competition  by 
concluding  that  investors  with  limited 
size  orders  and  limited  access  to  market 


information  should  not  be  forced  to 
compete  with  professionals  who  make  it 
their  business  to  closely  monitor  market 
trends,  in  an  automatic  execution 
environment.^^ 

The  rule  providing  for  a  15  second 
delay  raises  no  specific  concern  about 
unfair  discrimination.  During  the  15 
seconds,  there  will  be  no  executions  of 
any  transactions  on  the  same  side  of  the 
market  at  the  same  price  by  the 
particular  market  maker  hence  there  is 
no  discrimination.  The  Commission, 
however,  acknowledges  that  the 
proposed  rule  change  in  File  No.  SR- 
NASD-61-26  permits  market  makers  to 
select  among  order  entry  firms  by 
indicating  from  which  order  entry  firms 
they  will  accept  preferencing;  moreover, 
this  rule  may  be  construed  as  placing  a 
burden  on  competition  because  some 
order  entry  firms  may  be  unable  to 
establish  preferencing  agreements, 
thereby  potentially  putting  them  at  a 
disadvantage  vis-a-vis  other  firms  with 
preferencing  agreements.  The 
Commission  has  determined  that  this 
ability  to  select  among  order  entry  firms 
is  not  unfair  because  it  protects  market 
makers  from  abuse  by  order  entry  firms 
which  deliberately  preference  market 
makers  in  order  to  take  advantage  of  an 
untimely  inside  quotation.  The 
Commission  also  has  determined  that 
any  burden  on  competition  which  may 
result  is  not  inappropriate  because  it  is 
offset  by  the  likelihood  that  market 
makers,  if  not  permitted  to  accept 
preferencing  on  a  firm-by-firm  basis, 
will  cease  making  markets  in  certain 
securities  or  determine  not  to  accept 
preferenced  orders  at  all,  potentially 
leading  to  increase  spreads,  reduced 
liquidity,  and  reduced  competition 
among  market  makers. 

Additionally,  the  Commission 
believes  that  the  proposed  amendments 
are  consistent  with  the  requirements  of 
the  SEC's  Firm  Quote  Rule  which 
requires  that  brokers  and  dealers 
execute  orders  to  buy  and  sell  securities 
at  their  published  quotes  unless 
communicating  a  revised  bid  or  offer  or 
unless  updating  their  quotations  in 
response  to  an  execution.  The  proposed 
15  second  update  period  in  no  way 
diminishes  the  requirement  that  market 
makers  maintain  firm  quotes  and  be 
willing  to  execute  at  those  quotes.  The 
15  second  update  period  only  will  be  in 


»•  15  U  S.C  780-3  (1988). 


"  Thrae  proposed  rule  change*,  along  with  the 
niings  in  File  Nos.  SR-NASD-40-S9  and  SR-NASD- 
91-17,  may  in  one  context  be  viewed  as  enhancing 
competition  because  they  facilitate  the  ability  of 
broker-dealers  to  make  market*  in  more  securities. 
Such  market  making  competition  is  itself  an 
important  goal  of  the  Act  because  it  helps  ensure 
liquidity  and  facilitate  competition  among  market 
makers. 


effect  in  response  to  an  execution  and 
only  serves  to  provide  market  makers 
time  \o  react  to  that  execution  and 
adjust  their  positions,  if  necessary. 
Market  makers  will  continue  to  be 
required  to  execute  customer  orders 
quickly  and  efficiently. 

The  Commission  also  believes  that  the 
NASD  has  responded  adequately  to  the 
concerns  of  those  commentators  who 
oppose  the  proposed  quotation  update 
period.  The  15  second  update  period  will 
permit  the  market  maker  who  has 
effected  a  trade  a  short  period  of  time  to 
consider  the  need  to  update  his 
quotation.  Without  this  ability,  as  well 
as  the  ability  to  decline  preferencing 
from  order  entry  firms,  market  makers 
will  be  less  willing  to  continue  their 
commitment  to  SOES.  Finally,  limitation 
of  the  15  second  update  period  to 
unpreferenced  orders  will  lessen  any 
impact  the  update  period  may  have  on 
transactions  executed  on  SOES. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  sections 
15A(b){6)  and  15A(b)(9)  and  the  rules 
and  regulations  therevmder  and  Rule 
llAcl-1.  The  Commission  believes,  for 
the  reasons  stated  above,  that  the 
proposed  rule  change  in  File  Nos.  SR- 
NASD-«1-18  and  SR-NASD-91-26 
satisfy  these  statutory  requirements. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  changes 
be.  and  hereby  are.  approved. 

By  the  Commission, 
Margaret  H.  McFarland, 

Deputy  Secretary. 

Appemfix  A — List  of  Cornment  Letter*  for 
SR-NA5D-91-18 

1.  Mark  D.  Shafts.  President,  All-Tech 
Investment  Croup  Inc.,  to  |onathan  G.  Katz. 
Secretary,  SEC,  dated  May  22, 1991. 

2.  Dennis  Marino,  President,  Sherwood 
Securities  Corp.,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  May  2a  1991. 

3.  Dennis  Marino.  President  Security 
Traders  Association  of  New  York.  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated  May 
28.1991. 

4.  R.  Bruce  Paterson,  Managing  Director. 
Morgan  Stanley  &  Co..  Inc.,  to  Jonathan  C. 
Katz.  Secretary,  SEC  dated  May  30, 1991. 

5.  TJ  Latona,  President,  Pittsburgh 
Securities  Association,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  May  30. 1991. 

6.  Louis  J.  Rich.  Manager  OTC  Equity 
Trading.  Punk.  Ziegcl  &  Knoell.  to  Jonathan 
C.  Katz,  Secretary.  SEC  dated  May  31. 1991. 

7.  Thomas  W.  Bock,  Financial  and 
Operations  Principal,  Wayne  Grayson 
Capital  Corp.,  to  Jonathan  G.  Katz,  Secretary. 
SEC.  dated  May  31, 1991. 
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8.  John  (.  Henncssy.  Vice  President. 
Howard.  WeiL  Labouisse.  Fnedncha,  inc.  to 
fonathan  G.  iCatz.  Secretary.  SEC  dated  May 
31. 1991. 

9.  Patrick  Farrey,  President  Security 
Traders  Association  of  Chicago,  Inc.,  to 
Jonathan  C.  Katz.  Secretary.  SEC.  dated  June 
3.1991. 

10.  Robert  A.  Mackie,  Vice  President.  Allen 
&  Company.  Inc..  to  Jonathan  G.  Katz, 
Secretary.  SEC  dated  June  3, 1991. 

11.  Phillip  N.  Benizzi.  Senior  Vice  President 
Dillon.  Read  &  Co.,  Inc..  to  Jonathan  G.  Katz. 
Secretary.  SBC  dated  June  4. 1991. 

12.  Andrew  CitrynelL  President  Seaside 
Securities.  Inc..  to  Jonathan  G.  Katz, 
Secretary.  SBC.  dated  June  4. 1991. 

13.  Sandra  J.  Macdonald,  Institutional 
Equity  Traders  Association  (of  Toronto),  to 
Jonathan  G.  Katz.  Secretary,  SRC.  dated  June 
4.1991. 

14.  David  W.  Wright  President  Security 
Traders  Association  of  Washington.  DC,  Inc.. 
to  Jonathan  G.  Katz.  Secretary.  SEC  dated 
June  5, 1991. 

15.  Pamela  FIsk.  Securities  Trader,  William 
K.  Woodruff  ft  Company,  to  Jonathan  G.  Katz. 
Secretary.  SGC,  dated  June  5. 1991. 

16.  Peter  Blowitz.  President  Toluca  Pacific 
Securities,  to  Jonathan  G.  Katz,  Secretary, 
SEC  dated  June  5. 1991. 

17.  Antonio  J.  Cecin,  Director.  Piper,  Jaffray 
&  Hopwood.  to  Jonathan  G.  Katz,  Secretary, 
SEC  dated  June  S.  1991. 

la  Leonard  R.  Hefter,  Executive  Vice 
President  Jefferies  ft  Company.  Inc.  to 
Jonathan  G.  Katz,  Secretary,  SEC  dated  June 
7,1991. 

1&  Sam  Scott  Miller.  Orrick.  Herrington  ft 
Sutcliffe,  to  Jonathan  G.  Katz,  Secretary.  SEC 
dated  June  7, 1991, 

20.  William  B.  Thomson,  to  Jonathan  G. 
Katz.  Secretary,  SEC  dated  June  7. 1991. 

21.  Ralph  J.  Valentino,  Managing  Director. 
Troster  Singer,  to  Jonathan  G.  Katz. 
Secretary.  SEC  dated  June  7. 1991. 

22.  Hedi  H.  Reynolds,  Managing  Director, 
Morgan  Keegan.  to  Jonathan  G.  Katz. 
Secretary,  SEC  dated  June  7, 1991. 

23.  Ron  Shinault  President,  Memphis 
Security  Dealers  Association,  to  Jonathan  G. 
Katz.  Secretary,  SEC  dated  June  10. 1991. 

24.  William  P.  Whalen,  Managing  Director, 
Furman  Selz.  Inc.,  to  Jonathan  G.  Katz. 
Secretary,  SEC  dated  June  11. 1991. 

25.  Antonio  Varela,  President.  Security 
Traders  Association  of  Florida,  to  Jonathan 
G.  Katz,  Secretary.  SEC  dated  June  11, 1991. 

26.  Aldo  Parcesepe,  Senior  Managing 
Director,  Bear  Stems  ft  Co.,  Inc..  to  Jonathan 
G,  Katz,  Secretary,  SEC  dated  June  12. 1991. 

27.  John  C  Giesea.  Senior  Vice  President 
Advest  Inc  to  Jonathan  G.  Katz.  Secretary. 
SEC.  June  12. 1991. 

28.  Peter  Blowitz.  President  Security 
Traders  Association  of  Los  Angeles,  Inc..  to 
Jonathan  G.  Katz,  Secretary,  SEC  dated  June 
12.1991. 

29.  Murray  H.  Sandler.  Partner.  Crowell. 
Weedon  ft  Co..  to  Jonathan  G.  Katz. 
Secretary.  SEC  dated  June  13, 1991. 

30.  C  Denny  Franklin.  President  North  . 


Carolina  Security  Traders  Association,  Inc., 
to  Jonathan  G.  Katz,  Secretary,  SEC  dated 
June  13, 1991. 

31.  Richard  A.  Herringbone.  Vice-President 
Wm.  V.  Frankel  ft  Co.,  to  Jonathan  G.  Katz. 
Secretary,  SEC  dated  June  13, 1991. 

32.  Louis  a  Todd.  Jr.,  Partner,  J.C  Bradford 
ft  Co.,  to  Jonathan  G.  Katz.  Secretary.  SEC 
dated  June  13. 1991. 

33.  Richard  A.  Bruno,  Managing  Director, 
Paine  Webber  Inc.,  to  Jonathan  G.  Katz. 
Secretary.  SEC  dated  June  13, 1991. 

34.  Norman  Pessin,  General  Partner, 
Neuberger  ft  Berman,  to  Jonathan  G.  Katz. 
Secretary,  SEC  dated  June  14, 1991. 

35.  Richard  A.  Sorrentino,  Marc  K.  Suvail. 
UBS  Securities  Inc..  to  Jonathan  C  Katz. 
Secretary,  SEC  dated  June  14. 1991. 

36.  Patrick  Fay,  President  Nashville 
Securities  Dealers  Association,  to  Jonathan 
G.  Katz,  Secretary,  SEC  dated  June  17, 1991. 

37.  Kenneth  J.  Wessels,  Managing  General 
Partner,  Wessels.  Arnold  ft  Henderson,  to 
Jonathan  G.  Katz,  Secretary,  SEC  dated  June 
17, 1991. 

38.  Antonio  Concepcion,  Member  of 

ST  ANY.  to  Jonathan  G.  Katz.  Secretar>',  SEC 
dated  June  17. 1991. 

39.  Daniel  J.  Guggenheim,  President 
Cleveland  Securities  Traders  Association,  to 
Jonathan  C  Katz,  Secretary,  SEC,  dated  June 
17, 1991. 

40.  Pamela  L  Small  First  Vice  President 
Lehman  Brothers,  to  Jonathan  G.  Katz. 
Secretary.  SEC  dated  June  17. 1991. 

41.  John  D'Angelo,  Vice  President  and 
Director.  Baird.  Patrick  ft  Co.,  Inc  to  Jonathan 
G.  Katz.  Secretary,  SEC  dated  June  17, 1991. 

42.  Wilham  H.Howard.  Jr.,  Vice  President/ 
Manager,  Van  Kasper  ft  Co.,  to  Jonathan  G. 
Katz.  Secretary,  SEC  dated  June  17, 1991. 

43.  David  D.  Lewis,  Chief  Operating 
Officer,  Ragen  MacKenzie,  Inc..  to  Jonathan 
G.  KaU.  Secretary,  SEC  dated  June  17, 1991. 

44.  John  Avignone,  Vice  President  Conning 
ft  Company,  to  Jonathan  G.  Katz,  Secretary. 
SEC,  dated  June  17, 1991. 

45.  Jerome  S.  Markowitz,  Senior  Managing 
Director.  Montgomery  Securities,  to  Jonathan 
G.  Katz.  Secretary.  SEC  dated  June  17, 1991. 

46.  James  W.  Tarantino,  Managing  Director, 
Hambrecht  ft  Quist  Inc.,  to  Jonathan  G.  Katz, 
Secretary,  SEC  dated  June  18, 1991. 

47.  Robert  C  King.  Georgia  Securities 
Association,  to  Jonathan  C.  Katz,  Secretary, 
SEC  dated  June  1&  1991. 

48.  Robert  C  King.  Senior  vice  President 
James  A.  O'Neill,  Senior  Vice  President  The 
Robinson-Humphrey  Company,  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  June 
18,1991. 

49.  Mary-Alice  C  Dennehy,  President 
Security  Traders  Association  of  Connecticut 
to  Jonathan  G.  Katz,  Secretary,  SEC  dated 
June  18. 1991. 

50.  Darren  J.  Moschella.  Vice  President 
OTC  Trading,  Fox-Pitt  Kelton,  Inc.,  to 
Jonathan  G.  Katz.  Secretary,  SEC  dated  June 
19, 1991. 

51.  Sharon  J.  Shumway,  Vice  President, 
Rauscher  Pieree  Refsnes,  Inc.  to  Jonathan  G. 
Katz,  Secretary.  SEC  dated  June  19. 1991. 

52.  Daniel  P.  Son.  Executive  Vice  President 
First  Southwest  Company,  to  Jonathan  G. 
Katz.  Secretary.  SEC  dated  June  19. 1991. 


53.  Steven  Cohen,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  June  19, 1991. 

54.  Stephen  J.  Paluszek.  Executive  Vice 
President  M.A.  Schapiro  ft  Cc  Inc  to 
Jonathan  G.  Katz.  Secretary.  SEC,  dated  June 
19, 1991. 

55.  John  F.  Guion,  President,  Association  of 
Publicly  Traded  Companies,  to  Jonathan  G. 
Katz,  Secretary.  SEC  dated  June  19. 1991. 

56.  Alexander  H.  Slivk*.  Senior  Vice 
President  National  Securities  Corporation,  to 
Jonathan  G.  Katz,  Secretary.  SEC  dated  June 
19. 1991. 

57.  Keith  Baiter.  Manager  OTC  Dept.. 
Weedon  ft  Co..  to  Jonathan  G.  Katz. 
Secretary.  SEC  dated  June  19. 1991. 

58.  William  F.  Haneman.  Jr.,  Senior  Vice 
President  Legg  Mason  Wood  Walker.  Inc.  to 
Jonathan  G.  Katz.  Secretary,  SEC  dated  June 
20, 1991. 

59.  Henry  C  Rudy.  President  Dallas 
Security  Dealers  Association,  to  Jonathan  G, 
Katz,  Secretary,  SEC  dated  June  za  1991. 

ea  John  E.  Herzog.  Chairman/CEO, 
Emanuel  E.  Ceduld,  President  Herzog.  Heine 
Geduld.  to  Jonathan  G.  Katz.  Secretary.  SEC 
dated  June  20, 1991. 

61.  Robert  O.  McCabe.  First  Vice  President, 
Shearson  Lehman  Brothers,  to  Jonathan  G. 
Katz,  Secretary.  SEC  dated  June  20, 1991. 

62.  Mark  D.  Madoff,  Bernard  L  Madoff 
Investment  Securities,  to  Jonathan  G.  Katz. 
Secretary,  SEC  dated  June  2a  1991. 

63.  Louis  B.  Todd.  Jr..  Chairman.  John  L 
Watson  lU.  President  Securities  Traders 
Association,  to  Jonathan  G.  Katz.  Secretary. 
SEC,  dated  June  2a  1991. 

64.  Steven  T.  Newby,  President  Newby  ft 
Co.,  to  Jonathan  G.  Katz,  Secretary,  SEC 
dated  June  21, 1991. 

65.  Hugh  J.  Quigley.  Vice  President  Merrill 
Lynch,  to  Jonathan  G.  Katz.  Secretary,  SBC 
dated  June  21. 1991. 

66.  Edward  M.  Posner.  Managing  Director. 
Cowen  Inc.  to  Jonathan  G.  Katz.  Secretary. 
SEC  dated  June  22, 1991. 

67.  Malcolm  C  Selver,  Director.  Salomon 
Brothers  Inc..  to  Jonathan  G.  Katz.  Secretary. 
SEC  dated  June  24, 1991. 

68.  Gregory  L.  Lemasters,  Vice  President. 
George  K.  Baum  ft  Co..  to  Jonathan  G.  Katz, 
Secretary,  SEC  dated  June  24. 1991. 

68.  James  E.  Brucki,  Jr.,  Vice  President  J.JJl. 
Hilliard,  W.L  Lyons,  Inc.,  to  Jonathan  G. 
Katz,  Secretary,  SEC  dated  July  1, 1991. 

70.  James  E.  Brucki.  Jr.,  Chairman,  North 
Carolina  Security  Traders  Associatioa  Inc. 
to  Jonathan  G.  Katz,  Secretary.  SEC,  dated 
July  1, 1991. 

71.  Kenneth  W.  Perlman.  General  Counsel 
Mayer  ft  Schweitzer,  Inc.  to  Jonathan  G. 
Katz,  Secretary,  SEC  dated  July  la  1991. 

72.  Junius  W.  Pake,  Chairman.  The  Peake/ 
Ryerson  Consulting  Group  Inc.  to  Jonathan 
G.  Katz,  Secretary,  SEC  dated  August  14. 
1991. 
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[Release  No.  34-29811;  File  No.  SR-NYSE- 

91-35] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
the  Handling  of  Market-On-Close 
Orders 

October  10. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b}(l).  notice  is  hereby 
given  that  on  September  19. 1991,  the 
New  York  Stock  Exchange.  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commissjon  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
(1)  amendments  to  NYSE  Rules  13. 
116.40  and  123A.43  for  which  the 
Exchange  is  seeking  permanent 
approval;  and  (2)  an  extension  of  a  pilot 
program  permitting  the  entry  of  matched 
market-on-close  ("MOC")  orders,  and  an 
exemption  from  SEC  Rule  lOa-1  for 
matched  MOC  orders  that  are  part  of  a 
program  trading  strategy.'  The 
Exchange  proposes  that  this  pilot 
program  be  extended  to  run 
concurrently  with  the  pilot  program  for 
the  Exchange's  off-hours  trading 
sessions.* 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


'  See  Securities  Exchanjje  Act  Release  No.  28167 
(June  29. 1990).  55  FR  28117  (order  granting 
temporary  approval  to  File  No.  SR-NYSE-SS-IO). 
and  letter  from  Richard  G.  Kelchum.  Director, 
Division  of  Market  Regulation.  SEC.  to  James  E. 
Buck.  Senior  Vice  President  and  Secretary.  NYSE, 
dated  July  2. 1990.  (1990  Decisions)  Fed.  Sec.  L  Rep. 
(CCH)  179.651. 

'  The  pilot  period  for  the  Exchange's  off-hours 
trading  sessions  is  due  to  expire  in  May.  1993.  See 
Securities  Exchange  Act  Release  No.  29237  (May  24, 
1991).  56  FR  24853  (order  approving  File  Nos.  SR- 
NYSE-90-52  and  SR-NYSE-flO-53). 


sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Securities  Exchange  Act  Release 
No.  28167,^  the  Commission  approved 
on  a  one-year  pilot  basis  rule  changes 
submitted  by  the  Exchange  in  File  No. 
SR-NYSE-89-10  regarding  procedures 
for  handling  and  executing  MOC  orders 
to  provide  (1)  that  such  orders  are  to  be 
executed  in  their  entirety  at  the  closing 
price  on  the  Exchange,  and  if  not  so 
executed,  are  to  be  canceled;  and  (2)  for 
the  entry  and  execution  of  matched 
MOC  orders.  The  Commission  also 
granted  an  exemption  from  its  short  sale 
rule,  rule  lOa-1,  for  matched  MOC 
orders  that  are  part  of  a  program  trading 
strategy.  In  Securities  Exchange  Act 
Release  No,  29393  ((July  1. 1991).  56  FR 
30954),  the  Commission  extended  the 
pilot  program  until  September  30, 1991. 
This  extension  gave  the  Exchange  the 
opportunity  to  contrast  the  use  of 
matched  MOC  orders  with  certain 
program  trading  transactions  effected  in 
the  Exchange's  Crossing  Session  II,  as 
discussed  in  the  Exchange's  report  set 
forth  below. 

In  File  No.  SR-NYSE-89-10.  the 
Exchange  noted  that  it  had  been  advised 
by  member  firms  that  matched  MOC 
orders  were  particularly  necessary  to 
meet  regulatory  requirements  governing 
"Exchanges  for  Physicals"  ("EFPs"). 
where  a  firm  accommodates  a  customer 
who  wishes  to  convert  a  futures  position 
into  a  stock  position  by  swapping 
futures  for  stock.  In  its  order  approving 
the  one-year  pilot  program,  however,  the 
Commission  expressed  concern  that 
matched  MOC  orders  would  be 
executed  without  the  opportunity  for 
order  exposure  or  interaction  with  the 
trading  crowd.  The  Commission  pointed 
out  that  the  matched  MOC  order 
procedure  was  different  from  the 
auction  market  procedures  normally 
used  on  the  Exchange,  and  possibly 
could  result  in  some  customer  orders  in 
the  Crowd  or  on  the  limit  book  being  by- 
passed. The  Commission  stated  its 
belief  that  the  purpose  of  the  Exchange's 
matched  MOC  order  proposal  could  be 
better  accommodated  long-term  by  the 
development  of.  among  other  possible 
alternatives,  an  after-hours  trading 
system.  The  Commission  further  noted 
that,  during  the  pilot  period,  the 
Exchange  would  be  expected  to  develop 
criteria  to  evaluate  the  effects  of  the 
MOC  procedures  and  to  determine 


whether  alternative  measures  such  as 
an  after-hours  trading  system  should  be 
adopted  to  handle  these  orders. 
In  its  order  extending  the  pilot 
program  until  September  30. 1991,  the 
Commission  again  expressed  concern  as 
to  the  entry  of  matched  MOC  orders, 
and  reiterated  its  view  that  the 
Exchange  should  develop  alternative 
approaches,  including  the  possible 
development  of  an  after-hours  trading 
system.  Subsequently,  the  Exchange 
filed,  and  the  Commission  granted 
accelerated  approval  to,  a  proposal  to 
extend  the  pilot  period  until  November 
30, 1991.*  The  Exchange  requested  the 
two  month  extension  in  order  to  allow 
the  Commission  time  to  review  the 
Exchange's  report  which  was  submitted 
to  the  Commission  on  September  11, 
1991.  The  Exchange's  report  evaluates 
the  effects  of  the  MOC  procedures  over 
the  one-year  pilot  program.*  The 
following  discussion  constitutes  the 
Exchange's  report  with  respect  to  the 
MOC  pilot  program. 

Guaranteed  Executions  Pursuant  to 
Prescribed  Pricing  Procedures 

In  File  No.  SR-NTSE-89-10.  the 
Exchange  submitted  amendments  to 
Rule  13  to  provide  that  a  market  order 
with  the  instruction  "at  the  close"  was 
to  be  executed  in  its  entirety  at  the 
closing  price  on  the  Exchange  and,  if  not 
so  executed,  the  order  was  to  be  treated 
as  canceled.  In  its  filing,  the  Exchange 
noted  that  it  anticipated  that  the  only 
time  orders  would  be  canceled  would  be 
when  trading  has  halted  in  a  security,  or 
when  there  were  special  conditions  to 
the  order  (such  as  "buy  minus"  or  "sell 
plus")  that  cannot  be  met. 

The  Exchange  also  submitted 
amendments  to  Rule  116.40  to  provide 
that,  where  there  is  an  imbalance  of 
MOC  orders,  the  imbalance  shall  be 
executed  against  the  prevailing  bid  or 
offer,  as  appropriate,  with  the  remaining 
MOC  orders  then  being  stopped  against 
each  other  and  executed  at  the  price  of 
the  immediately  preceding  transaction 
just  described.  Where  there  is  no 
imbalance  of  MOC  orders,  the 
amendments  to  Rule  116.40  provide  that 
buy  MOC  orders  shall  be  paired  off 
against  sell  MOC  orders  and  executed 
at  the  last  sale  price  on  the  Exchange  in 
the  subject  security  just  prior  to  the 
close  of  trading  on  that  day.  These 
procedures  had  formerly  been  codified 


'  See  note  1,  supra. 


*  See  Securities  Exchange  Act  Release  No.  29761 
(September  30. 1991)  (order  granting  temporary 
accelerated  approval  to  File  No.  SR-NYSE-91-34). 

*  The  Exchange's  report  is  available  at  the  places 
specified  in  Item  IV.  infra. 
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in  Rule  116.40  for  use  on  Expiration 
Fridays  only. 

An  amendment  to  Rule  123A.43 
provides  that  a  broker  handhng  an  order 
with  the  instruction  "at  the  close"  is  to 
use  due  diligence  to  execute  the  order  in 
its  entirety  at  the  closing  price  on  the 
Exchange,  and  if  the  order  cannot  be  so 
executed,  it  ia  to  be  canceled. 

In  assessing  the  results  of  the  pilot 
program,  as  to  use  of  the  MOC  pricing 
procedures  and  guaranteed  executions 
of  MOC  orde.*^  at  the  closing  price,  the 
Exchange  has  reviewed  data  regarding 
systematized  MOC  orders  for  each  of 
the  non-expiration  days  in  the  monthly 
expiration  weeks  during  the  period 
August,  1990  through  May,  1991  in  each 
of  the  so-called  "pilot  stocks"  which  are 
likely  to  attract  the  largest  amount  of 
MOC  orders  and  as  to  which  special 
order  entry  requirements  are  used  on 
Expiration  Fridays.  (These  stocks  are 
the  50  Sap  500  stockes  with  the  highest 
capitalization  traded  on  the  Exchange, 
plus  the  stocks  not  in  this  grouping 
which  are  component  stocks  of  the 
Major  Market  Index.)  The  data  indicate 
that  the  pilot  pricing  and  guaranteed 
execution  procedures  have  operated  in  a 
manner  consistent  with  the  maintenance 
of  fair  and  orderly  markets  at  the  close 
of  trading  on  the  Exchange,  and  have 
not  resulted  in  either  unusual  volatility, 
or  an  increase  in  trading  halts,  at  the 
close. 

During  the  period  sampled,  a  total  of 
13.2  million  shares  of  MOC  buy  orders 
and  10.3  million  shares  of  MOC  sell 
orders  were  executed.  The  average  buy 
imbalance  was  6,100  shares  and  the 
average  sell  imbalance  was  4.700 
shares.*  As  to  price  volatility,  99.2%  of 
closing  transactions  in  the  stocks 
sampled  took  place  at  a  price  change  of 
'/«  point  or  less  from  the  previous  trade. 
Only  one  transaction  took  place  at  a 
price  of  more  than  y^  point  away  from 
the  previous  trade  during  the  sample 
period.  These  statistics  compare 
favorably  with  aggregate  Exchange 
trade-to-trade  price  variation  statistics, 
which  show  that,  on  an  overall  basis 
through  the  first  six  months  of  1991. 
99.6%  of  all  trades  on  the  Exchange  took 
place  at  a  price  change  of  \\  point  or 
less  from  the  previous  trade.  On  only 
one  occasion  was  trading  halted  at  the 
close  due  to  an  imbalance  of  MOC 
orders.  (The  stock  in  question,  SFR,  a 
non-pilot  stock,  was  halted  on  the  close 
on  December  14, 1990  with  a  buy 
imbalance  of  83,000  shares.) 

Thus,  to  date,  it  appears  that  the 
pricing  procedures  and  guaranteed 


52105 


*  See  exhibit  B  to  File  No.  SR-NYSE-Ol-SS  for  a 
listing  of  imbalances,  by  itock.  for  the  periodi 

sampled. 


execution  at  the  closing  price  aspects  of 
the  pilot  program  are  working  well  in 
facilitating  investor  participation  at  an 
NYSE  closing  price  that  appropriately 
reflects  the  balance  of  supply  and 
demand  at  the  close,  without  any 
negative  effect  on  the  quality  of  the 
Exchange's  market. 

Accordingly,  the  Exchange  is 
requesting  that  the  Commission  approve 
on  a  permanent  basis  the  amendments 
to  Rules  13, 116.40  and  123A.43 
discussed  above. 

Matched  MOC  Orders 

In  addition  to  the  rule  amendments 
noted  above,  the  Exchange  also 
requested  in  SR-NYSE-89-10  approval 
to  permit  the  entry  and  execution  of 
matched  MOC  orders,  as  well  as  an 
exemption  from  SEC  Rule  lOa-1  as  to 
the  entry  of  an  MOC  order  to  sell  short 
where  (i)  the  member  firm  has  also 
entered  an  MOC  order  to  buy  the  same 
amount  of  stock,  and  (ii)  both  MOC 
orders  are  part  of  a  program  trading 
strategy  by  the  member  firm,  and  the 
orders  are  identified  as  such. 

Although  the  provision  for  matched 
MOC  orders  was  intended  to  facilitate 
member  firms'  EFP  activity,  it  does  not 
appear  that  this  aspect  of  the  pilot 
program  has  had.  to  date,  any  impact  on 
the  effecting  of  EFP  transactions  on  the 
Exchange.  From  the  beginning  of  the 
pilot  program  through  jime  12. 1991  (the 
day  prior  to  the  commencement  of  the 
Exchange's  off-hours  trading  sessions  as 
approved  by  the  Commission  on  a  two- 
year  pilot  basis  in  Release  No.  34-29237 
(May  24, 1991)),  member  firms  reported 
a  total  of  899  EFP-related  transactions  to 
the  Exchange.  Of  these.  33,  or  3.6%.  were 
actually  effected  on  the  exchange.  None 
of  the  33  EFP  transactions  reported  as 
having  been  done  on  the  Exchange 
employed  matched  MOC  orders.  No 
transactions  were  effected  using  the 
exemption  from  rule  lOa-1. 

In  light  of  the  Commission's  expressed 
view  that  the  NYSE  consider  some  type 
of  after-hours  trading  system  as  an 
alternative  to  the  use  of  matched  MOC 
orders,  the  Exchange  has  reviewed  EFP 
activity  during  the  first  two  months  of 
trading  in  Crossing  Session  II,  which  is 
the  Exchange's  off-hours  facility 
intended  to  facilitate  member  firms' 
program  trading  transactions. 

Ehiring  the  period  June  13, 1991 
through  August  13. 1991.  member  firms 
reported  52  EFP-related  programs  to  the 
Exchange.  Of  these.  16  or  30.8%  were 
reported  as  having  been  effected  on  the 
Exchange,  in  Crossing  Session  II.  These 
16  programs  involved  29,486,306  shares 
(41.9%  of  total  share  volume  of  EFP  and 
EFP-related  programs  reported  to  the 
Elxchange)  with  a  total  dollar  value  of 


$1,297,922,328  (42.8%  of  the  total  dollar 
value  of  EFP  and  EFP-related  programs 
reported  to  the  Exchange). 

It  appears  to  date  that  member  firms 
find  Crossing  Session  II  a  more  viable 
alternative  than  the  use  of  matched 
MOC  orders  for  the  effecting  of  EFP 
transactions  on  the  Exchange.  However, 
the  Exchange  believes  that  it  would  be 
appropriate  to  extend  the  pilot  program 
for  the  use  of  matched  MOC  orders  and 
the  exemption  from  rule  lOa-1  to  run 
concurrently  with  the  Crossing  Session 
II  pilot  program  in  order  to  give  the 
Exchange  a  reasonable,  longer  time 
period  to  evaluate  the  overall  viability 
and  effectiveness  on  both  approaches  in 
meeting  the  needs  of  member  firms  and 
their  customers.  While  the  non-use  to 
date  of  matched  MOC  orders  obviously 
makes  it  impossible  to  assess  either 
benefits  or  harm  to  the  market  from  this 
approach,  the  Exchange  believes  that 
member  firms  should  continue  to  have 
the  choice  of  using  either  matched  MOC 
orders  or  Crossing  Session  U,  as  firms 
may  over  the  course  of  the  pilot  program 
determine  that  use  of  matched  MOC 
orders  is  appropriate  for  them  and  their 
customers  in  certain  instances.  The 
exchange  will,  of  course,  continue  to 
monitor  whether  matched  MOC  orders 
are  being  used;  if  such  orders  are  used. 
the  Exchange  will  assess,  and  report  to 
the  Commission  at  the  conclusion  of  the 
pilot  period,  the  impact  of  matched 
MOC  orders  on  overall  market  quality, 
and  on  any  possible  displacement  of 
orders  on  the  speciahst's  book  or  in  the 
Crowd. 

The  Exchange  believes  that  the 
exemption  for  paired  MOC  orders  from 
rule  lOa-1  which  was  granted  by  the 
Commission  at  the  time  of  the  approval 
of  the  proposed  rule  amendments  in  File 
No.  SR-NYSE-a9-10,  should  also  be 
extended.'  The  Exchange  continues  to 
believe,  as  outlined  in  File  No.  SR- 
NYSE-89-10.  that  the  execution  of  a 
MOC  order  to  sell  short  does  not  offer 
an  opportunity  for  price  manipulation 
when  that  order  is  both  entered  and 
executed  against  an  offsetting  MOC  buy 
order  and  is  part  of  a  program  trading 
strategy. 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requircmeiif 
under  section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 


'  See  note  1.  suptxt. 
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securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange  . 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 


NYSE-91-35  and  should  be  submitted  by 
November  5, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  91-25012  Filed  10-16-91:  8:45  am) 
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Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Relating  to  Adjustments 
in  the  Terms  of  Outstanding  Stock 
Index  Options 

October  10, 1991 

[Release  No.  34-29802;  File  No.  SF^-OCC- 
91-151 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (Act), 
15  U.S.C,  78s(b)(l),  notice  is  hereby 
given  that  on  September  23, 1991.  The 
Options  Clearing  Corporation  (OCC) 
filed  with  the  Securities  and  Exchange 
Commission  (Commission)  the  proposed 
rule  change  as  described  by  the  self- 
regulatory  organization  in  Items  I,  II, 
and  III  below.  This  order  grants 
accelerated  approval  of  OCC's  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would  give 
OCC  the  authority  to  make  equitable 
adjustments  in  the  terms  of  outstanding 
stock  index  options  when  the  publisher 
of  the  underlying  index  changes  the 
method  of  calculating  the  value  of  the 
index  by  increasing  the  index  divisor. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
give  OCC  the  authority  to  make 
equitable  adjustments  in  the  terms  of 
outstanding  stock  index  options  when 
the  publisher  of  the  underlying  index 
changes  the  method  of  calculation  by 
increasing  the  index  divisor.  The  rule 
change  is  occasioned  by  the  recent 
proposal  of  the  American  Stock 
Exchange  (Amex)  to  decrease  the  Major 
Market  Index  (Index  or  XMI)  to  one  half 
of  its  present  value  by  doubling  the 
divisor  used  in  calculating  the  Index.' 
Halving  the  present  value  of  the  Index  is 
analogous  to  a  two  for  one  stock  split. 
Accordingly,  the  value  of  one  current 
XMI  contract  will  be  equal  to  the  value 
of  two  proposed  XMI  contracts.* 

Under  the  proposed  rule  change,  if  the 
publisher  or  proprietor  of  an  index 
changes  the  method  of  calculation  in 
such  a  way  that  the  new  index  value  is 
an  integral  fraction  of  the  old  index 
value  [i.e.,  the  new  index  value  is  evenly 
divisible  into  the  old  index  value).  OCC 
would  be  allowed  to  "split"  the 
outstanding  option  contracts 
proportionally  or  to  make  other 
adjustments  as  it  deems  fair  and 
appropriate.  The  proposed  rule  change 
deals  only  with  situations  where  the 
new  index  value  is  an  integral  fraction 
of  the  old  one  so  that  subdividing 
outstanding  option  contracts  will  not 
result  in  fractional  contracts.  Other 
situations  will  be  addressed  if  and  when 
they  arise. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A  of  the  Securities  Exchange 
Act  of  1934  (Act)  in  that  it  furthers  the 
protection  of  investors  and  public 
interest  by  providing  for  equitable 
adjustments  to  outstanding  stock  index 
options,  thereby  preserving  and 
enhancing  the  liquidity  of  the  affected 
options.  The  proposed  rule  change  has 
no  effect  on  the  safeguarding  of 
securities  and  funds  for  which  OCC  is 
responsible. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 


•  17  CFR  200.3O-3(a)(12)  (1990). 


'  Securities  Exchange  Act  Release  No.  29798 
(Octotier  8, 1991).  [File  No.  SR-AMEX-91-18|.  The 
Amex  intends  to  implement  the  new  method  of 
calculating  the  XMI  on  October  11, 1991. 

*  The  practical  effect  would  allow  OCC  to  double 
its  members'  open  interests  in  XMI  contracts. 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

OCC  requests  that  the  Commission 
find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing,  and 
the  Commission  finds  good  cause  for 
granting  accelerated  approval  of  the 
proposed  rule  change.  Accelerated 
approval  will  permit  OCC  to  make 
equitable  adjustments  in  the  terms  of 
the  outstanding  XMI  options  contracts 
when  Amex  adjusts  the  XMI  on  October 
11. 1991.  Such  an  equitable  adjustment 
by  OCC  will  make  outstanding  XMI 
options  contracts  fungible  with  the 
newly  issued  XMI  options  contracts  and 
will  enable  both  to  be  traded  in  the 
same  market. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File 
Number  SR-OCC-91-15  and  should  be 
submitted  by  November  7, 1991. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  OCC's  proposed 
rule  change  is  consistent  with  the  Act 
and.  in  particular,  with  section  17A  of 
the  Act. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposal  (File  No.  SR-OCC-91-15)  be, 
and  hereby  is,  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  91-25039  Filed  10-16-91;  8:45  am) 
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[Release  No.  34-29780 A;  File  No.  ODD-91- 
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Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation; 
Corrected  Order  Approving 
Supplement  to  Options  Disclosure 
Docunrtent  Regarding  Cross-Rate 
Foreign  Currency  Options 

October  10, 1991. 

On  June  3, 1991,  the  Options  Clearing 
Corporation  ("OCC"),  in  conjunction 
with  the  Philadelphia  Stock  Exchange, 
Inc.  ("PHLX"),  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  and  "Commission),  pursuant  to 
rule  9b-l  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  preliminary  copies  of  a 
Supplement  to  the  Options  Disclosure 
Document  ("ODD")  which  describes  the 
characteristics  and  risks  of  trading  in 
the  PHLX's  new  cross-rate  foreign 
currency  options.*  Five  definitive  copies 
of  the  Supplement  were  delivered  on 
September  30. 1991. 

The  original  Order  approving  the 
Supplement  to  the  Options  Disclosure 
Document  regarding  cross-rate  foreign 
currency  options  was  approved  by  the 
Commission  on  October  2. 1991.  in 
Securities  Exchange  Act  Release  No. 
29780  (October  2. 1991).  However,  due  to 
an  oversight  in  the  processing  of  this 
original  order,  specific  language 
regarding  the  timing  of  ODD  delivery  to 
investors  was  excluded.  Accordingly, 
the  following  discussion  sets  forth  the 
original  order  together  with  the 
excluded  ODD  delivery  language. 

The  proposed  Supplement  to  the  ODD 
provides  for  disclosure  to  accommodate 
the  PHLX's  cross-rate  currency  options 
proposal  which  has  been  submitted  to 
the  Commission  separately.'  This 


Supplement  which  is  to  be  read  in 
conjunction  with  the  more  general  ODD 
entitled  Characteristics  and  Risks  of 
Standardized  Options,  describes,  among 
other  things,  the  special  characteristics, 
features  and  risks  of  cross-rate  foreign 
currency  options.  Pursuant  to  rule  9l>-l. 
the  Supplement  will  have  to  be  provided 
to  investors  in  cross-rate  options  before 
their  accounts  are  approved  for  cross- 
rate  transactions  or  their  orders  for 
cross-rate  options  are  accepted. 

The  Commission  has  reviewed  the 
ODD  Supplement  and  finds  that  it 
complies  with  rule  9b-l.  The 
Supplement  is  intended  to  be  read  in 
conjunction  with  the  ODD,  which 
discusses  the  characteristics  and  risks 
of  foreign  currency  options  generally. 
The  Supplement  provides  additional 
information  regarding  cross-rate  options 
contracts  sufficient  to  describe  the 
special  characteristics  and  risks  of  these 
products. 

Rule  9b-l  provides  that  an  options 
market  must  file  five  copies  of 
amendments  to  a  disclosure  document 
with  the  Commission  at  least  30  days 
prior  to  the  date  definitive  copies  are 
furnished  to  customers  unless  the 
Commission  determines  otherwise 
having  due  regard  to  the  adequacy  of 
the  information  disclosed  and  the 
protection  of  investors.*  Because 
preliminary  copies  of  amendments  to  the 
disclosure  document  were  filed  more 
than  30  days  before  definitive  copies 
were  distributed  to  the  public,  the 
Supplement  was  filed  with  the 
Commission  in  a  timely  manner.* 
Regardless  of  the  timing  of  filing  of  the 
Supplement,  the  Commission  believes  it 
is  consistent  with  the  public  interest  and 
the  protection  of  investors  to  allow 
distribution  of  the  Supplement  as  of 
October  1. 1991.  Specifically,  the 
Commission  believes  that,  because  the 
proposed  amendments  provide  adequate 
disclosure  of  the  special  characteristics, 
features,  and  risks  of  trading  in  cross- 
rate  foreign  currency  options,  thereby 
helping  to  ensure  that  customers 
engaging  in  cross-rate  options 
transactions  are  capable  of 
understanding  the  risks  of  such  trading 
activity,  it  is  consistent  with  the  public 
interest  for  it  to  be  distributed  to 


'  17  CFR  240.9b-l  (1990). 

'  See  letters  from  James  C.  Yong.  Assistant  Vice 
President  and  Deputy  General  Counsel,  OCC.  to 
Brandon  Becker.  Deputy  Director.  Division  of 
Market  Regulation,  SEC,  dated  June  3  and  August 
3a  1991. 

*  SR-Phlx-90-12,  Securities  Exchange  Act  Release 
No.  28737  (January  3, 1991). 


*  This  provision  is  intended  to  permit  the 
Commission  either  to  accelerate  or  extend  the  time 
period  in  which  deHnitive  co(nes  of  a  disclosure 
document  may  be  distributed  to  the  public. 

*  The  Hnal  form  of  the  Supplement  was  filed  with 
the  Commission  on  September  30, 1991.  The  changes 
to  the  Supplement  made  between  the  filing  of  the 
preliminary  copies  and  the  deHnitive  copies  did  not 
materially  alter  the  Supplement  to  that  the 
Commission  believes  the  preliminary  copies  satisfy 
the  30  day  requirement 
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investors  before  the  planned  October  4 
commencement  of  cross-rate  options 
trading  on  the  Philadelphia  Stock 
Exchange. 

//  Is  Therefore  Ordered,  Pursuant  to 
rule  9b-l  of  the  Act,  •  that  the  proposed 
Supplement  to  the  ODD  to  accommodate 
the  PHLX's  proposed  trading  of  cross- 
rate  currency  options  is  approved. 

For  the  Commission.  By  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  91-24937  Filed  10-16-91;  8:45  am| 

WLUNQ  CODE  MW-OI-M 


[Release  No.  34-29805;  File  No.  SR-PSE- 
90-44] 

SeH-Regulatory  Organizations;  RHng 
of  Proposed  Rule  Change  by  the 
Padfic  Stock  Exchange,  Inc.  Relating 
to  Listing  Guidelines  for  Certain  Untt 
Investment  Trusts 

October  10, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  December  10, 1990,  the 
Pacific  Stock  Exchange  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
{■"Commission")  the  proposed  rule 
change  was  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.* 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  rules  3.2 
and  3.5  the  PSE  Rule  Book  to  provide  for 
the  listing  of  a  unit  investment  trust 
( "UIT")  that  issues  securities  based  on  a 
portfolio  of  stocks  included  in  a  broad- 
based  stock  market  index  and/or  a 
portfolio  of  money  market  instruments 
or  other  debt  securities. 


•  17  CFR  240.9t)-l  (1990) 

'  17  CFR  200.30-3{a)(39)  (1990). 

■  Similar  proposals  have  been  filed  by  the 
.^IIlerican  Stock  Exchange.  Inc.  and  the  Chicago 
Boaitl  Options  Exchange.  Inc.  See.  Securities 
Exchange  Act  Release  Nos.  28095  (June  6. 1990).  55 
FR  24016  dune  13. 1990).  and  28132  Uune  19. 1990)  55 
FR  .26038  (June  26. 1990),  respectively. 

*  The  proposal  was  amended  on  August  23, 1991. 
to  provide  a  definition  for  the  term  Unit  Investment 
Trust  ("UIT').  to  provide  heightened  suitability 
standards  for  UIT  interests  that  can  l>e  separated 
into  component  securities,  and  to  require  that 
discretionary  orders  in  UTT  interests  that  can  l>e 
separated  into  component  securities  be  approved  on 
the  day  the  orde.*s  are  entered. 


II.  Self-Regulatory  OrganizatioD's 
Statement  of,  the  Purpose  of,  and 
Statutor}'  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(AJ  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  projposes  to  amend 
rules  3.2  and  3.5  of  the  PSE  Rule  Book  to 
provide  for  the  listing  of  a  unit 
investment  trust  that  issues  securities 
based  on  a  portfolio  of  stocks  included 
in  a  board-based  stock  market  index 
and/or  a  portfolio  of  money  market 
instruments  of  other  debt  securities. 
These  unit  investment  trusts  permit 
investors  to  separate  their  holdings  into 
distinct  trading  components  which 
represent  interests  in  the  income  and 
capital  appreciation  of  securities 
deposited  in  the  trust.  Under  the 
proposal,  these  unit  investment  trusts 
may  operate  on  an  open  or  closed  end 
basis  and  may  permit  investors  to 
separate  their  securities  into  distinct 
trading  components.  These  distinct 
trading  components  may  represent 
interests  in  the  income,  capital 
appreciation  potential,  or  other 
economic  characteristics  of  the 
securities  deposited  in  the  unit 
investment  trust. 

Under  the  proposal,  a  unit  investment 
trust's  eligibility  for  fisting  its  securities 
will  be  subject  to  the  following 
requirements.  First,  the  imit  investment 
trust  must  have  assets  in  excess  of  $100 
million  and  comply  with  the  size  and 
earnings  requirements  of  the  PSE. 
Second,  the  trust  must  have  a  minimum 
public  distribution  of  1,000,000  shares  or 
units  held  specifically  by  a  minimum  of 
400  public  holders.  Third,  the  trust  must 
have  an  aggregate  market  value  of  $18 
million.  Fourth,  the  trust  must  have  a 
term  of  two  years  or  as  otherwise  stated 
in  the  Trust  prospectus.  Alternatively, 
the  PSE  will  list  a  unit  investment  trust 
if  the  trust  meets  the  minimum 
standards  as  established  by  another 
authorized  national  securities  exchange. 

Under  the  proposal,  the  Exchange  will 
consider  the  suspension  of  trading  in  or 


withdrawal  from  listing  of  the  securities 
of  a  unit  investment  trust  if  the 
aggregate  market  value  of  the  trust  is 
less  than  $1  miUion,  or  if  the  related 
security  to  which  the  cash  payment  of 
the  trust  at  term  is  tied  is  delisted.  The 
Exchange  will  also  consider  the 
suspension  of  trading  in,  or  removal 
from  listing  of,  any  unit  investment  trust 
if  further  dealings  in  such  securities 
appears  unwarranted  due  to  the 
occurrence  of  any  of  the  following 
circumstances:  TTie  trust  has  more  than 
60  days  remaining  until  termination  and 
there  are  less  than  50  record  and/or 
beneficial  holders  of  shares,  units  or 
trading  components  thereof  for  20  or 
more  consecutive  trading  days;  there 
has  been  a  failure  on  the  part  of  the  trust 
and/or  trustee  to  comply  with  the  PSE's 
listing  policies  or  agreements;  or  such 
other  event  occurs  or  condition  exists 
that,  in  the  PSE's  opinion,  makes  further 
dealings  on  the  Exchange  inadvisable. 

The  proposal  also  provides  for 
specific  rules  to  govern  the  trading  of 
UIT  interests.  First,  the  proposal 
requires  that  a  broker  recommending  a 
purchase  of  a  UTI  interest  product  (i.e.. 
securities  issued  by  a  unit  investment 
trust  and  any  distinct  trading 
components  of  those  securities)  to 
determine  that  all  aspects  of  the 
product,  including  its  component  parts, 
are  not  unsuitable  for  the  customer  and 
that  the  customer  has  the  financial 
ability  to  bear  the  risk  of  the  product, 
including  its  component  parts,  even  if 
the  recommendation  is  limited  to 
'  purchasing  a  whole  UIT  interest  rather 
than  any  of  the  component  parts.  This 
suitability  standard  is  substantially 
identical  to  the  one  that  is  applied  to 
recommendations  in  options  products. 

Second,  the  PSE  proposes  to  require 
that  discretionary  orders  in  UIT 
interests  be  reviewed  by  a  Senior 
Registered  Options  Principal,  a 
Registered  Options  Principal,  or  a 
person  delegated  such  responsibility. 
Third,  the  PSE  proposes  that  trading  in 
an  index  UIT  interest  will  be  halted 
when  trading  in  index  options  has  been 
halted. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest. 
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(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fmding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington,  DC. 
Copies  of  such  Tiling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  7, 1991. 


For  the  Commission,  by  the  Division  of 
-Market  Regulation,  pursuant  to  delegated 
authority.' 

Margarst  H.  McFarUnd. 

Deputy  Secretary. 

|FR  Doc.  91-  25013  Filed  10-16-^:  8:45  am) 

MLUNQ  CODE  M10-«1-« 

(ReL  No.  IC-18356;  812-7766] 

Daily  Money  Fund,  et  aL;  Notice  of 
Application 

October  9, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  (SEC). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  Act). 

APPUCANTS:  Daily  Money  Fund;  Daily 
Money  Fund  II;  Equity  Portfolio:  Growth; 
Fidelity  Franklin  Trust;  Fidelity  Beacon 
Street  Trust;  Fidelity  Beacon  Street 
Trust  II;  Fidelity  California  Municipal 
Trust;  Fidelity  California  Municipal 
Trust  II;  Fidelity  Capital  Trust;  Fidelity 
Cash  Reserves;  Fidelity  Charles  Street 
Trust;  Fidelity  Commonwealth  Trust; 
Fidelity  Congress  Street  Fund;  Fidelity 
Contrafund;  Fidelity  Corporate  Recovery 
Fund;  Fidelity  Corporate  Trust;  Fidelity 
Court  Street  Trust;  Fidelity  Union  Street 
Trust  II;  Fidelity  Destiny  Portfolios; 
Fidelity  Deutsche  Mark  Performance 
Portfolio,  LP.;  Fidelity  Devonshire  Trust; 
Fidelity  Exchange  Fund;  Fidelity 
Financial  Trust;  Fidelity  Fixed-Income 
Trust;  Fidelity  Trust;  Fidelity  Fund; 
Fidelity  Government  Securities  Fund  (a 
limited  partnership);  Fidelity 
Government  Securities  Fund;  Fidelity 
Income  Fund;  Fidelity  Institutional  Cash 
Portfolios;  Fidelity  Institutional  Trust; 
Fidelity  Investment  Trust;  Fidelity 
Limited  Term  Municipals;  Fidelity 
Magellan  Fund;  Fidelity  Massachusetts 
Municipal  Trust;  Fidelity  Money  Market 
Trust;  Fidelity  Money  Market  Trust  II; 
Fidelity  Mt.  Vernon  Street  Trust;  Fidelity 
Municipal  Trust;  Fidelity  Municipal 
Trust  II;  Fidelity  New  York  Municipal 
Trust;  Fidelity  New  York  Municipal 
Trust  II;  Fidelity  Qualified  Dividend 
Fund;  Fidelity  Puritan  Trust;  Fidelity 
Securities  Fund;  Fidelity  Select 
Portfolios;  Fidelity  Adviser  Special 
Situations  Fund;  Fidelity  Sterling 
Performance  Portfolio,  LP.;  Fidelity 
Summer  Street  Trust;  Fidelity  Trend 
Fund;  Fidelity  Union  Street  Trust; 
Fidelity  Union  Street  Trust  II;  Fidelity 
U.S.  Investments — Bond  Fund,  L.P.; 
Fidelity  U.S.  Investments — Government 
Securities  Fund.  LP.;  Fidelity  Yen 
Performance  Portfolio.  LP.;  Fidelity 


'  17  CFR  200.30-3(a)(12)  (1990). 


Income  Trust;  Income  Portfolios  II; 
Fidelity  Diversified  Trust;  Fidelity 
Investment  Series;  Fidelity  Securities 
Trust;  Spartan  U.S.  Treasury  Money 
Market  Fund;  Fidelity  Oliver  Street 
Trust;  Variable  Insurance  Products 
Fund;  Zero  Coupon  Bond  Fund;  Fidelity 
Institutional  Tax-Exempt  Cash 
Portfolios;  Fidelity  Institutional  Tax- 
Exempt  Cash  Portfolios  II;  Daily  Tax- 
Exempt  Money  Fund;  Daily  Tax-Exempt 
Money  Fund  II;  Fidelity  Management  & 
Research  Company  (FMR);  and  other 
open-end  investment  companies  for 
which  FMR  or  an  affiliate  thereof  acts  or 
may  act  as  investment  adviser. 

RELEVANT  ACT  SECTION:  Section  45(a). 

SUMMARY  OF  APPUCATKM:  Applicants 
seek  an  order  pursuant  to  section  45(a) 
of  the  Act  declaring  that  public 
disclosure  of  sections  II  through  V  of  a 
report  concerning  the  Fidelity  Group  of 
Funds  Interfund  Lending  Facility  Design, 
dated  May  31, 1991,  is  neither  necessary 
nor  appropriate  in  the  public  interest  or 
for  the  protection  of  investors. 

FlUNO  DATE:  The  application  was  filed 
on  July  31, 1991  and  amended  on 
October  8, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  5, 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  slate  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  82  Devonshire  Street, 
Boston.  Massachusetts  02109. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  D.  Thomas,  Staff  Attorney,  at 
(202)  504-2263  or  Jeremy  N.  Rubenstein, 
Assistant  Director,  at  (202)  272-3023 
(Office  of  Investment  Company 
Regulation.  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATKMC  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 
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Applicants'  Representations 

1.  Each  applicant  investment  company 
("Fund")  is  a  business  trust  formed 
under  the  laws  of  Massachusetts  or 
Delaware  or  a  partnership  formed  under 
the  laws  of  Nebraska  or  Delaware.  Each 
Fund  has  entered  or  will  enter  into  a 
management  or  advisory  and  service 
contract  with  FMR.  The  principal 
underwriter  for  each  of  the  Funds  is  or 
will  be  Fidelity  Distributors  Corporation. 

2.  On  January  11, 1990,  the  SEC  issued 
an  order  under  sections  6(c)  and  17(b)  of 
the  Act  granting  the  Funds  and  FMR 
exemptions  from  the  provisions  of 
section  12(dMl).  17(a)(1).  17(a)(3).  17(d). 
18(f).  and  21(b)  of  the  Act.  and  rule  17d- 
1  thereunder,  to  enable  the  Funds  and 
FMR  to  establish  a  facility  through 
which  Funds  having  uninvested  cash 
could,  under  certain  circumstances,  loan 
that  cash  to  Funds  seeking  to  borrow 
cash  on  a  temporary  basis  (the  Interfund 
Lending  Facility  or  Facility).  Daily 
Money  Fund.  Investment  Company  Act 
Release  Nos.  17237  (December  8. 1989) 
(notice)  and  17303  (January  11, 1990) 
(order). 

3.  As  a  condition  to  the  January  11, 
1990  order,  FMR  and  the  Funds  agreed 
to  prepare  and  submit  to  the  Funds' 
boards  of  directors  or  general  partners 
an  initial  special  report  on  the  design  of 
the  Interfund  Lending  Facility,  including 
a  report  by  their  independent  public 
accountants  (Initial  Report).  FMR  and 
the  Funds  further  agreed  that,  following 
review  of  the  Initial  Report,  the  next 
Fund  required  to  fde  its  From  N-SAR 
would  file  the  Initial  Report  as  an 
exhibit  and  the  other  Funds  would 
incorporate  the  Initial  Report  by 
reference  in  their  next  Form  N-SAR 
niings.  In  satisfaction  of  the  above 
condition.  Fidelity  Select  Portfolios 
designated  the  Initial  Report  as  an 
exhibit  to  its  Form  N-SAR  for  the  period 
ending  April  30, 1990,  and  the  other 
Funds  incorporated  the  Initial  Report  by 
reference  into  their  next  Form  N-SARS. 

4.  Simultaneous  with  the  filing  of  the 
Initial  Report,  FMR  and  the  Funds 
requested  and  received  confidential 
treatment  under  section  45(a)  of  the  Act 
for  the  Initial  Report.  Investment 
Company  Act  Release  Nos.  17771  (Oct. 
2, 1990)  (notice)  and  17827  (Oct.  30, 1990) 
(order). 

5.  As  a  further  condition  to  the 
January  11, 1990  order,  the  Funds  and 
FMR  agreed  that  on  the  first  and  second 
anniversary  of  the  commencement  of 
operations  of  the  Interfund  Lending 
Facility,  they  would  submit  to  the  SEC 
an  annual  report  on  the  "Design  of  a 
System  and  Certain  Compliance  Tests." 
that  would  include  an  opinion  of  the 
Funds'  independent  public  accountant 


as  to  the  sufficiency  of  the  operation 
and  control  procedures  of  the  Interfund 
Lending  Facility  (Annual  Report).  In 
satisfaction  of  the  first  anniversary 
portion  of  this  condition.  Fidelity  Cash 
Reserves  has  designated  the  Annual 
Report  dated  May  31, 1991  as  an  exhibit 
to  its  Form  N-SAR  for  the  period  ending 
May  31, 1991.  and  each  other  Fund  will 
incorporate  the  Annual  Report  by 
reference  as  an  exhibit  to  its  next  Form 
N-SAR. 

6.  Applicants  now  request  an  order 
under  section  45(a)  of  the  Act  that 
would  grant  confidential  treatment  to 
the  May  31, 1991  Annual  Report. 

7.  Section  I  of  the  Annual  Report 
describes  in  general  terms  the 
application  and  order  authorizing  the 
Interfund  Lending  FaciUty  and  the 
contents  of  the  Annual  Report  Much  of 
this  material  has  previously  been  made 
public,  and  confidential  treatment  of 
section  I  is  not  requested. 

8.  Section  II  describes  the  criteria 
used  by  the  Funds  and  FMR  to 
determine  whether  and  when  it  would 
be  appropriate  for  a  Fund  to  make  use  of 
the  Interfund  Lending  Facility.  It 
outlines  the  preliminary  steps  taken  by 
FMR  to  establish  the  managerial,  legal, 
and  operational  controls,  describes  the 
computer  hardware  and  software  used, 
and  the  backup  and  record  keeping 
systems.  It  also  describes  the 
responsibilities  of  each  group  within 
FMR  or  the  Funds. 

9.  Section  III  summarizes  the  control 
objectives  and  the  procedures  used  to 
accomplish  each  objective.  It  identifies 
the  documentation  required  at  each  step, 
as  well  as  the  managerial,  legal,  and 
operational  approvals  required. 

10.  Section  IV  describes  in  detail  the 
management  control  procedures  used  to 
assure  compliance  with  each  of  the 
control  objectives.  It  describes  in  greater 
detail  than  sections  II  and  III  the  legal 
and  managerial  approvals  required,  the 
documentation  necessary,  and  the 
parties  responsible  for  carrying  out  each 
step. 

11.  Section  V  describes  in  detail  the 
operational  procedures  devised  by  the 
Funds  and  F^4R  to  help  ensure 
compliance  with  each  of  the  control 
objectives.  It  describes  in  greater  detail 
than  sections  II  and  III  the  operational 
steps  required  and  the  parties 
responsible  for  each  step, 

12.  The  Annual  Report  has  been  and 
continues  to  be  maintained  by  the  Funds 
on  a  strictly  confidential,  non-pubUc. 
need-to-know  basis. 

13.  The  Funds  generated  the  Annual 
Report  within  the  last  year.  As  a  result, 
the  Annual  Report  reflects  current 
methods  and  capabilities  of 
management  and  control. 


Applicants'  Legal  Analysis 

14.  Section  45(a)  of  the  Act  provides 
that  the  information  contained  in  any 
application  filed  with  the  SEC  under  the 
Act  shall  be  made  available  to  the 
public,  unless  and  except  insofar  as  the 
SEC  finds  that  public  disclosure  is 
neither  necessary  nor  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors. 

15.  Applicants  state  that  public 
disclosure  of  the  Annual  Report  is  not 
necessary  to  inform  shareholders  or 
potential  investors  in  the  Funds  of  the 
material  facts  regarding  the  Funds' 
participation  in  the  Interfund  Lending 
Facility.  Each  Fund  participHting  in  the 
Interfund  Lending  Facility  has  added 
disclosures  to  its  prospectus  concerning 
the  Interfund  Lending  Facility  and  the 
Fund's  participation  therein. 

16.  The  Freedom  of  Information  Act.  5 
U.S.C.  552,  provides  various  exceptions 
to  the  general  rule  that  all  information 
provided  to  or  generated  by  the 
government  should  be  made  available  to 
the  public'  One  such  exception  is  for 
"trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential."  5 
U.S.C.  552(b)(4). 

17.  Applicants  state  that  the 
information  contained  in  the  Annual 
Report  fits  within  the  above  mentioned 
exception  because  it  has  been  obtained 
from  a  person,  is  both  commercial  and 
financial  in  nature,  and  is,  and  has  been 
treated  as,  confidential. 

18.  Applicants  state  that  because  they 
are  engaged  in  a  highly  competitive 
business,  they  would  likely  lose  a 
significant  competitive  advantage  as  a 
result  of  the  disclosure  of  the 
information  contained  in  the  Annual 
Report.  The  Interfund  Lending  Facility 
allows  both  borrowing  and  lending 
Funds  to  obtain  a  higher  return  for 
shareholders  than  they  could  obtain  in 
the  absence  of  such  a  facility.  As  the 
Interfund  Lending  Facility  is  the  first 
and  only  facility  of  its  kind  to  be 
permitted  by  the  SEC.  the  Funds  and 
FMR  believe  that  no  other  investment 
company  group  has  yet  undertaken  to 
develop  similar  operational  and  control 
procedures.  The  Annual  Report 
documents  each  of  the  steps  necessary 
to  establish  such  a  system,  and  thus 
would  enable  other  investment  company 
complexes  to  develop  such  a  system  in  a 
much  shorter  time  and  with  far  greater 


'  The  Division  of  Investment  Management 
recognizes  that  any  order  granting  the  confidential 
treatment  requested  by  applicants  will  b«  issved 
under  section  4S|a)  only,  and  that  any  such  order 
will  not  be  dispositive  of  any  Fraedom  of 
Information  Act  request  filed  by  a  third  party. 
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confidence  in  its  soundness  than  they 
might  have  absent  the  Annual  Report. 

19.  Apphcants  t)elieve  the  Annual 
Report  would  be  extraordinarily  useful 
to  their  major  competitors.  The  Annual 
Report  as  a  whole  would  provide 
competitors  a  blueprint  for  the 
establishment  and  monitoring  of  an 
interfund  lending  facility.  Operation  of 
the  Facility  is  highly  complex.  The 
development  of  the  Facility  required 
FMR  to  review  its  entire  system  to 
identify  problems  that  might  occur  in  the 
operation  of  the  Facility,  develop 
controls  to  help  insure  that  such 
problems  would  not  occur,  develop 
procedures  to  implement  such  controls, 
develop  computer  and  manual 
techniques  for  carrying  out  those 
procedures,  and  instruct  the  relevant 
personnel  in  how  to  carry  them  out.  This 
process  required  in  excess  of  12  months 
and  cost  approximately  $100,000  to 
complete,  and  involved  numerous 
meetings  of  FMR  staff,  as  well  as  input 
from  the  Fund's  auditors,  counsel,  and 
custodians. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  91-24939  Filed  10-16-91;  8:45  amj 

BILLING  COOE  MIO-OI-M 


(Rel.  No.  IC-18353;  611-4307) 

Discovery  tncome  Shares,  Inc.;  Notice 
of  Application 

October  9, 1991. 

AGENCY:  Securities  and  Exchange 
Commission  (SEC  or  Commission). 
action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (1940  Act). 

APPUCANtt  Discovery  Income  Shares, 
inc. 

RELEVANT  1940  ACT  SECTIONS:  Section 
8(f). 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILINO  DATE:  The  application  was  filed 
on  June  2a,  1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  5, 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 


Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issued  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notificatian  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary.  SEC  450  5th 
Street.  NW^  Washington.  DC  2054a 
Applicant,  c/o  ABD  Securities 
Corporation,  One  Battery  Park  Plaza, 
New  York,  NY  1O0O4  with  a  copy  of 
Matthew  G.  Maloney,  Esq..  Dickstein. 
Shapiro  &  Morin,  2101  L  Street.  NW, 
Washington.  DC  20037. 
FOR  FURTHER  INFORtNATION  CONTACT: 
Maura  A.  Murphv.  Staff  Attorney,  at 
(202)  272-7779.  or  Barry  D.  Miller. 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

1.  Applicant  a  Maryland  corporation, 
is  an  open-end  diversified  management 
investment  company.  Applicant  filed  a 
Notification  of  Registration  pursuant  to 
section  8(a)  of  the  1940  Act  on  May  22. 
1985  and  a  registration  statement 
pursuant  to  section  8(b)  of  the  1940  Act 
on  August  22. 1985.  Applicant  has  not 
filed  any  registration  statements  under 
the  Securities  Act  of  1933. 

2.  On  May  14. 1991,  the  Board  of 
Directors  adopted  a  plan  of  liquidation 
and  dissolution  that  was  thereafter 
approved  by  stockholders  at  a  special 
meeting  on  June  24, 1991.  >  All  of  the 
Applicant's  portfolio  securities  matured 
on  or  before  the  date  of  liquidation.  As 
of  June  26, 1991,  Applicant  had  total  net 
assets  of  56,008,277.35  comprising 
646,368.813  shares  outstanding  at  a  net 
asset  value  of  S8.30  per  share.  Pursuant 
to  the  plan  of  liquidation  and 
dissolution,  on  June  27, 1991,  Applicant 
distributed  to  its  stockholders  $9.30  per 
share. 

3.  Liquidation  expenses,  including 
accounting,  legal  and  tax  advice 


■  The  (laff  of  the  Division  of  Investment 
Management  notes  that  Applicant  filed  proxy 
materials  on  May  29. 1991  with  the  Commission. 
The  proxy  materials  state  thai  Applicant  wm 
organized  primarily  to  provide  inatitwtional 
investors  organized  in  the  Federal  Republic  of 
Germany  with  en  investment  subject  to  favorable 
tax  treatment.  Honvever.  porauant  lo  a  new  income 
tax  treaty  between  the  United  States  and  the 
Federal  Republic  of  Germany,  these  tax  advantages 
were  eliminated.  The  proxy  materials  also  indicate 
that  (he  Applicant's  principal  shareholder  advised 
Applicant  that  it  intended  to  redeem  its  shares  on  or 
before  |uly  1,  IWI.  to  light  of  this  anticipated 
redemption,  the  Board  of  Directors  met  to  consider 
alternatives  available  to  the  Applicant. 


(including  costs  of  preparing,  printing 
and  mailing  proxy  marerials  and  filings 
with  federal  and  state  regulatory 
agencies),  were  borne  by  Applicant  and 
totalled  $21,853. 

4.  Applicant  filed  articles  of 
dissolution  with  the  State  of  Maryland 
on  June  2&.  1991.  Applicant  has  no  odier 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  has  no  remaining 
shareholders,  and  does  not  propose  to 
engage  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  ManagemenL  under  delex* tod 

authority. 

Margarvt  >1.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-24940  Filed  10-16-81:  8:45  amj 

BILUNO  CODE  soia-ei-H 


(ReL  No.  IC-1B362;  ai  1-6010] 

Dreyfus  Highest  Ouaitty  Government 
Securities  Money  Fund;  Notice  of 
Application  for  Deregistration 

October  la  1991. 

AGENCY:  Securities  and  Exchange 
Commission  (SEC). 

action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  Act). 

applicant:  Dreyfus  Highest  Quality 
Government  Securities  Fund  (Dreyfus 
Government  Fund,  or  the  Fund). 

RELEVANT  IteO  ACT  SECTIONS:  Section 

8(f)  and  nde  8f-l  thereunder. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FIUNG  DATE:  The  application  was  filed 
on  September  18, 1991. 

HEARING  OR  NOTIFICATION  OF  NEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC*» 
Secretary  and  serving  Applicant  with  a 
copy  of  die  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  4, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
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ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant,  144  Glen  Curtiss  Boulevard, 
Uniondale.  New  York  11556-0144. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Marc  Duffy.  Staff  Attorney.  (202)  272- 
2511.  or  Max  Berueffy,  Branch  Chief. 
(202)  272-3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Dreyfus  Government  Fund  is  a 
Massachusetts  business  trust  and  open- 
end  diversified  management  company 
registered  under  the  Act.  On  May  4. 1990 
the  Fund  filed  a  Notification  of 
Registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act.  On  this  same 
day.  the  Fund  filed  a  registration 
statement  on  Form  N-lA,  thereby 
registering  under  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933. 
The  Fund's  registration  statement  was 
declared  effective  on  June  22, 1990. 

2.  Pursuant  to  a  written  consent  dated 
August  30, 1991.  Dreyfus  Government 
Fund's  sole  Trustee  determined  that  it 
was  in  the  best  interest  of  the  Fund  to 
terminate  its  existence  as  a 
Massachusetts  business  trust,  liquidate 
its  assets,  and  distribute  the  assets  to 
the  Fund's  sole  shareholder,  The 
Dreyfus  Corporation.  The  Dreyfus 
Corporation  purchased  the  shares  to 
enable  the  Fund  to  meet  the  net  worth 
requirements  of  section  14(a)  of  the  Act. 
Dreyfus  Government  fund  has  no  other 
securityholders. 

3.  Dreyfus  Govenrment  Fund  has 
never  made  a  public  offering  of  its 
securities  nor  does  it  propose  to  make  a 
public  offering. 

4.  At  the  time  of  filing  of  the 
application.  Dreyfus  Government  Fund 
had  no  shareholders,  assets  or 
liabilities.  The  Fund  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 
The  Fund  is  not  engaged,  and  does  not 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-24941  Filed  1(>-1&-91:  8:45  am) 

BILUNQ  COOE  W10-01-II 


(R«l.  No.  IC-1S361;  811-6232) 

Dreyfus  U.S.  Government  Money  fund; 
Notice  Of  Application  for 
Deregistratlon 

October  10. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Dreyfus  U.S.  Government 

Money  Fund  ("Dreyfus  U.S.  Government 

Fund,"  or  the  "Fund"). 

RELEVANT  1940  ACT  SECTIONS:  Section 

8(f)  and  rule  8f-l  thereunder. 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

FIUNO  date:  The  application  was  filed 

on  September  18, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  4, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  a^idavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  144  Glen  Curtiss  Boulevard. 
Uniondale.  New  York  11556-0144. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy.  Staff  Attorney.  (202)  272- 
2511,  or  Max  Berueffy,  Branch  Chief, 
(202)  272-3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  References  Branch. 

Applicant's  Representations 

1.  Dreyfus  U.S.  Government  Fund  is  a 
Massachusetts  business  trust  and  open- 
end  diversified  management  company 
registered  under  the  Act.  On  December 
21, 1990  the  Fund  filed  a  Notification  of 
Registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act.  On  this  same 
day,  the  Fund  filed  a  registration 
statement  on  Form  N-lA.  thereby 


registering  under  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933. 
The  Fund's  registration  statement  was 
declared  effective  on  January  18, 1991. 

2.  Pursuant  to  a  written  consent  dated 
August  30, 1991,  Dreyfus  U.S. 
Government  Fund's  sole  Trustee 
determined  that  it  was  in  the  best 
interest  of  the  Fund  to  terminate  its 
existence  as  a  Massachusetts  business 
trust,  liquidate  its  assets,  and  distribute 
the  assets  to  its  sole  shareholder.  The 
Dreyfus  Corporation.  The  Dreyfus 
Corporation  purchased  the  shares  to 
enable  the  Fund  to  meet  the  net  worth 
requirements  of  section  14(a)  of  the  Act. 
Dreyfus  U.S.  Government  Fund  has  no 
other  security  holders. 

3.  Dreyfus  U.S.  Government  Fund  has 
never  made  a  public  offering  of  its 
securities  nor  does  it  propose  to  make  a 
public  offering. 

4.  At  the  time  of  filing  of  the 
application,  Dreyfus  U.S.  Government 
Fund  had  no  shareholders,  assets  or 
liabilities.  The  Fund  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 
The  Fund  is  not  engaged,  and  does  not 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  91-24942  Filed  10-16-91;  8:45  amj 

BILLING  COOC  M10-01-M 


IReL  No.  IC-18363;  812-7645] 

Franklin  Investors  Securities  Trust,  et 
al.;  Notice  of  Application 

October  10. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  of 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  (1)  Franklin  Investors 
Securities  Trust,  Franklin  Managed 
Trust,  Franklin  Premier  Return  Fund, 
Franklin  New  York  Tax-Free  Income 
Fund,  Franklin  Pennsylvania  Investors 
Fund,  Franklin  Tax-Advantaged  High 
Yield  Securities  Fund,  Franklin  Tax- 
Advantaged  International  Bond  Fund, 
Franklin  Tax-Free  Trust,  Franklin 
Valuemark  Funds,  AGE  High  Income 
Fund,  Inc.,  Franklin  Balance  Sheet 
Investment  Fund,  Franklin  California 
Tax-Free  Income  Fund,  Inc.,  Franklin 
California  Tax-Free  Trust,  Franklin 
Custodian  Funds,  Inc..  Franklin  Equity 
Fund,  Franklin  Federal  Tax-Free  Income 
Fund,  Franklin  Gold  Fund,  and  Franklin 
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International  Trust.  (2)  ali  future  open- 
end  investment  companie«  that  are  not 
Money  Funds  (as  defined  below)  and  for 
which  subsidiaries  or  affiliates  of 
Franklin  Resources,  Inc.  serve  as 
investment  manager  (which  together 
with  the  investment  companies  named 
in  clause  (1)  are  referred  to  herein 
collectively  as  the  "Funds"),  (3)  Franklin 
Money  Fund,  Franklin  California  Tax- 
Exempt  Money  Fund  (a  series  of  the 
Franklin  California  Tax-Free  Trust). 
Fjanklin  New  York  Tax-Free  Trust,  and 
Franklin  Tax-Exempt  Money  Fund.  (4) 
all  future  open-end  investment 
companies  that  hold  themselves  out  as 
"money  market  funds"  and  are  subject 
to  the  requirements  of  rule  2a-7  under 
the  Act  and  for  which  subsidiaries  or 
affiliates  of  Franklin  Resources,  Inc. 
serve  as  investment  manager  (which 
together  with  the  investment  companies 
named  in  clause  (3)  are  referred  to 
herein  collectively  as  the  "Money 
Funds"),  (5)  Franklin  Advisers.  Inc.,  and 
(6)  all  future  investment  advisers  of  the 
Funds  or  the  Money  Funds  seeking  to 
rely  on  the  requested  order  (which 
together  with  Franklin  Advisers.  Inc.  are 
referred  to  herein  as  the  "Advisers"). 

RELEVANT  ACT  SECTIONS:  Order 
requested  under  sections  6(c)  and  17(b) 
and  rule  17d-l  from  the  provisions  of 
sections  12(d)(l){A)(ii).  17(a)  and  17(d). 

SUMMARY  OF  application:  Applicants 
request  an  order  that  would  permit  the 
Money  Funds  to  sell  their  shares  to  the 
Funds  and  permit  the  Advisers  to  effect 
such  sales. 

FIUNO  DATE:  The  application  was  filed 
on  November  29, 1990  and  amended  on 
May  20, 1991  and  October  9, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARINO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  6, 1991.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested, 
persons  may  request  notification  of  a 
hearing  by  writing  1o  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Applicants,  777  Mariners  Island 
Boulevard,  San  Mateo,  CaKfomia  94404- 
1585. 


FOR  FURTHER  INFORMATION  CONTACT. 

Nicholas  0.  Thomas,  Staff  Attorney,  at 
(202)  504-2263,  or  Max  Berueffj-,  Branch 
Chief,  at  (202)  272-3016  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Each  Fund  and  Money  Fund  is 
registered  as  an  open-end  management 
investment  company.  Certain  Funds 
consist  of  two  or  more  series  ("Series"). 

2.  Each  Money  Fund  seeks  high 
current  income,  liquidity  and  capital 
preservation  by  investing  exclusively  in 
short-term  money  market  instruments 
such  as  U.S.  Government  securities, 
bank  obligations,  commercial  paper, 
municipal  obligations  or  repurchase 
agreements  secured  by  Government 
securities. 

3.  Each  Fund  often  has  cash  reserves 
that  have  not  been  invested  in  portfolio 
securities  by  the  end  of  a  trading  day 
("Uninvested  Cash").  This  Uninvested 
Cash  comes  from  a  variety  of  sources, 
including  dividends  or  interest  received 
on  portfolio  securities,  unsettled 
securities  transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions,  dividend 
payments,  and  new  monies  received 
from  investors. 

4.  Applicants  seek  an  order  that 
would  permit  the  Funds  to  use  their 
Uninvested  Cash  to  purchase  shares  of 
one  or  more  of  the  Money  Funds.  If  the 
requested  relief  is  granted,  the  tax-free 
Funds  would  generally  invest  only  in 
Franklin  California  Tax-Exempt  Money 
Fund,  Franklin  New  York  Tax-Free 
Trust  and  Franklin  Tax-Exempt  Money 
Fund,  while  the  taxable  Funds  would 
invest  only  in  Franklin  Money  Fund.  As 
a  Fund  requires  cash  for  any 
expenditure,  investment,  or  redemption 
of  its  shares,  it  will  redeem  the  exact 
amount  of  shares  of  the  Money  Funds 
needed  for  such  purposes. 

5.  In  order  to  avoid  duplicative 
advisory  fees,  the  Funds  will  not  be 
required  to  pay  Advisers  under  their 
respective  management  agreements  to 
the  extent  to  the  assets  of  the  Funds  are 
invested  in  the  Money  Funds.  To 
achieve  this  result,  the  Funds'  Advisers 
will  waive  their  management  fees  on  the 
portion  of  the  net  assets  of  the  Funds 
invested  in  the  Money  Funds  during  any 
month. 


6.  As  required  by  applicable  state 
securities  laws  and  pursuant  to  the 
management  contracts  with  the  Funds  or 
Series,  from  time  to  time  Advisers  will 
waive  fees  or  reimburse  the  Funds  for 
certain  of  their  expenses  to  the  extent 
necessary  to  ensure  that  the  expenses  of 
each  such  Fund  or  Series  are  below  a 
specified  or  predetermined  amount 
("Expense  Cap  Waiver").  For  the 
purpose  of  determining  any  amount  to 
be  waived  and/or  expenses  to  be  borne 
in  order  to  comply  with  any  Expense 
Cap  Waiver,  Advisers  will  inchide  in  the 
expenses  of  each  Fund  that  portion  of 
the  expenses  of  the  Money  Funds  borne 
by  the  portion  of  the  Fund's  assets 
invested  in  the  Money  Funds.  Any 
applicable  Expense  Cap  Waiver  will  not 
limit  the  fee  waiver  described  in 
paragraph  5. 

7.  The  Funds  will  vote  their  shares  of 
the  Money  Funds  in  proportion  to  the 
vote  by  all  other  shareholders  of  the 
Money  Funds.  Further,  the  Funds  will 
purchase  and  redeem  shares  of  the 
Money  Funds  at  the  same  time  and  price 
and  receive  dividends  and  bear 
expenses  on  the  same  basis  as  all  other 
shareholders  of  the  Money  Funds. 

e.  Applicants  also  request  relief  that 
would  permit  the  Funds  to  invest 
Uninvested  Cash  in,  and  hold  shares  of. 
a  Money  Fund  in  excess  of  the 
percentage  limitations  set  out  in  section 
12(d)(l)(A)(ii)  of  the  Act.  The  deviation 
from  section  12(d)(l)(A)(ii)  will  be 
limited  as  follows:  each  Fund  will  be 
permitted  to  invest  in  shares  of  a  single 
Money  Fund  so  long  as  such  Fund's 
aggregate  investment  in  such  Money 
Fund  does  not  exceed  the  greater  of  5% 
of  such  Fund's  total  net  assets  or  $2.5 
million.  No  Fund's  aggregate  investment 
in  all  investment  companies  (including 
all  Money  Funds)  will  be  permitted  to 
exceed  10^  of  such  Fund's  total  net 
assets.  No  single  Fund  will  be  permitted 
to  own  more  than  3%  of  the  total 
outstanding  voting  stock  of  any  Money 
fund  or  other  investment  company. 
Thus,  the  limitations  in  section 
12(d)(1)(A)  (i)  and  (iii)  will  continue  to 
apply. 

Applitant's  Legal  Analysis 

1.  Sections  17(a)  (1)  and  (2)  of  the  Act 
make  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  affiliated  person,  acting  as 
principal,  to  sell  or  purchase  any 
security  to  or  from  such  investment 
company.  Tlie  Funds  and  Money  Funds 
may  be  affiliated  persons  of  each  other 
by  virtue  of  being  under  common  control 
because  they  are  members  of  the  iame 
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complex  and  because  they  share  the 
same  investment  adviser. 

2.  Section  17(b)  of  the  Act  permits  the 
SEC  to  exempt  a  transaction  from  the 
provisions  of  section  17(a)  of  the  Act  if 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid  or 
received,  are  reasonable  and  fair  and  do 
not  involve  overreaching  on  the  part  of 
any  person  concerned,  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
Act,'  and  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act. 

3.  Applicants  state  that  the  proposed 
transactions  will  be  reasonable  and  fair 
because  the  Funds  agree  to  purchase 
and  redeem  shares  of  the  Money  Funds 
at  the  same  time  and  price,  and  receive 
dividends  and  bear  expenses  on  the 
same  basis,  as  all  other  shareholders  of 
the  Money  Funds.  Applicants  also  state 
that  there  will  be  no  opportunity  for 
overreaching  since  the  Funds  will  retain 
their  ability  to  invest  their  cash 
balances  directly  into  money  market 
instruments  if  they  believe  they  can 
obtain  a  higher  return.  Each  of  the 
Money  Funds  has  the  right  to 
discontinue  selling  shares  to  any  of  the 
Funds  if  its  Board  of  Directors 
determines  that  such  sales  would 
adversely  affect  the  portfolio 
management  and  operations  of  such 
Money  Fund.  In  order  to  assure  that  the 
Funds  will  not  exert  any  undue 
influence  on  any  of  the  Money  Funds, 
the  Funds  will  vote  their  shares  of  the 
Money  Funds  in  proportion  to  the  vote 
by  all  other  shareholders  of  the  Money 
Funds. 

4.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  an  investment  company, 
acting  as  principal,  from  participating  in 
or  effecting  any  transaction  in 
connection  with  any  joint  enterprise  or 
joint  arrangement  in  which  the 
investment  company  participates.  Each 
Fund  (by  purchasing  shares  of  the 
Money  Funds),  Advisers  (by  managing 
the  assets  of  the  Funds  invested  in 
Money  Funds),  and  each  of  the  Money 
Funds  (by  selling  shares  to  the  Funds), 
could  be  participants  in  a  joint 
enterprise  or  other  joint  arrangement 
within  the  meaning  of  section  17(d)(1)  of 
the  Act  and  rule  17d-l  thereunder. 


'  Applicants  state  that  if  the  requested  relief  is 
granted,  the  policies  of  the  Funds  will  be  amended, 
or  a  proposal  to  amend  such  policies  will  be 
submitted  to  the  shareholders  of  the  Funds,  as 
appropriate,  to  permit  each  Fund  to  purchase  and 
redeem  shares  of  the  Money  Funds. 


5.  Rule  17d-l  requires  the  SEC  to 
approve  a  proposed  joint  transaction 
covered  by  the  terms  of  section  17(d).  In 
determining  whether  to  approve  a 
transaction,  the  SEC  considers  whether 
the  proposed  transaction  is  consistent 
with  the  provisions,  policies,  and 
purposes  of  the  Act,  and  the  extent  to 
which  the  participation  of  the 
investment  companies  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  other  participants.  Applicants 
state  that  since  the  investment  by  the 
Funds  in  shares  of  the  Money  Funds  will 
be  on  the  same  basis  as  any  other 
shareholder  account,  the  Funds  will 
participate  on  a  fair  and  reasonable 
basis  in  the  returns  and  expenses  of  the 
Money  Funds. 

6.  Section  6(c)  of  the  Act  allows  the 
SEC  to  extend  the  relief  permitted  under 
section  17(b)  of  the  Act  and  rule  17d-l 
under  the  Act  to  cover  an  entire  class  of 
transactions  if  the  SEC  finds  that  such 
relief  is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  state 
that  the  proposed  transactions  meet 
these  standards  because  they  will 
provide  the  Funds,  the  Money  Funds, 
and  their  shareholders  with  a  means  of 
increasing  their  returns,  reducing 
transaction  costs,  and  avoiding  a 
reduction  in  or  possible  loss  of 
investment  opportunities. 

7.  Section  12(d)(l)(A)(ii)  of  the  Act 
sets  certain  limits  on  an  investment 
company's  ability  to  invest  in  the  shares 
of  another  investment  company. 
Applicants  state  that,  in  keeping  with 
the  standards  for  relief  under  section 
6(c)  of  the  Act,  the  limited  exemption 
from  the  percentage  limitations  of 
section  12(d)(l)(A)(ii)  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors.  AppHcants  argue  that  because 
no  Fund  will  own  more  than  3%  of  any 
Money  Fund  and  because  the  Money 
Funds  maintain  a  highly  liquid  portfolio, 
none  of  the  Money  Funds  will  be  subject 
to  undue  influence  from  a  Fund  or  Series 
resulting  from  the  threat  of  a  large-scale 
redemption.  Applicants  also  argue  that 
because  the  Funds  will  vote  their  Money 
Fund  shares  in  the  same  proportion  as 
the  Money  Funds'  other  shareholders,  no 
fund  or  Series  will  be  in  a  position  to 
gain  voting  control  of  a  Money  Fund. 
Finally,  applicants  argue  that  there  will 
be  no  duplication  of  advisory  fees 
because  Advisers  will  waive  their 
management  fees  on  the  portion  of  the 
net  assets  of  the  Funds  invested  in  the 
Money  Funds,  and  that  shareholders  of 
a  Fund  or  Series  will  have  no  trouble 


determining  the  value  of  their  shares 
because  the  Money  Funds  maintain  a 
stable  one  dollar  net  asset  value. 

Applicants'  Conditions 

Applicants  agree  to  the  following 
conditions  to  the  requested  relief: 

1.  Each  of  the  Money  Funds  will 
calculate  its  net  asset  value  in 
accordance  with  rule  2a-7  under  the 
Act. 

2.  The  Money  Funds  will  not  be 
subject  to  a  sales  load,  redemption  fee. 
or  distribution  fee  under  a  plan  adopted 
in  accordance  with  rule  12b-l. 

3.  For  the  purpose  of  determining  any 
amount  to  be  waived  and/or  expenses 
to  be  borne  in  order  to  comply  with  any 
Expense  Cap  Waiver,  Advisers  will 
include  in  the  expenses  of  each  Fund 
that  portion  of  the  expenses  of  the 
Money  Funds  borne  by  the  portion  of 
the  Fund's  assets  invested  in  the  Money 
Funds. 

4.  Advisers  will  waive  all  fees 
payable  to  them  under  their  respective 
management  contracts  with  the  Funds  to 
the  extent  such  fees  are  based  upon 
Fund  assets  invested  in  shares  of  the 
Money  Funds. 

5.  Each  of  the  Funds  will  be  permitted 
to  invest  Uninvested  Cash  in,  and  hold 
shares  of,  a  Money  Fund  only  to  the 
extent  that  such  Fund's  aggregate 
investment  in  such  Money  Fund  does 
not  exceed  the  greater  of  5%  of  such 
Fund's  total  net  assets  or  $2.5  million, 
and  such  Fund's  aggregate  investment  in 
all  investment  companies  (including  all 
Money  Funds)  does  not  exceed  10%  of 
such  Fund's  total  net  assets.  No  single 
Fund  will  be  permitted  to  own  more 
than  3%  of  the  total  outstanding  voting 
stock  of  any  Money  Fund  or  other 
investment  company.  For  purposes  of 
these  limitations,  each  Series  within  a 
Fund  will  be  treated  as  a  separate 
investment  company.  Accordingly,  a 
single  Series'  investments  and  share 
ownership  of  a  particular  Money  Fund 
will  not  be  aggregated  with  the  Money 
Fund  investments  and  share  ownership 
of  any  other  series  within  the  same  Fund 
for  the  purposes  of  determining  whether 
the  foregoing  limitations  have  been 
satisfied. 

6.  The  Funds  will  vote  their  number  of 
shares  in  each  of  the  Money  Funds  in  , 
the  same  proportion  as  the  votes  of  all 
other  shareholders  in  such  Money  Fund. 

7.  The  Funds  will  purchase  and 
redeem  shares  of  each  of  the  Money 
Funds  as  of  the  same  time  and  at  the 
same  price,  and  will  receive  dividends 
and  bear  their  proportionate  share  of 
expenses  on  the  same  basis,  as  other 
shareholders  of  such  Money  Fund.  A 
separate  account  will  be  established  in 
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the  shareholder  records  of  each  of  the 
Money  Funds  for  each  of  the  acquiring 
Funds  or  Series  thereof. 

8.  Any  fees  waived  in  connection  with 
the  purchase  and  sale  of  shares  of  the 
Money  Funds  as  described  herein  will 
be  waived  for  all  time,  and  will  not  be    ' 
subject  to  recoupment  by  Advisers  at  a 
later  date. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secreatry. 

[FR  Doc.  91-25040  Filed  10-16-91;  8:45  am] 

BILUNO  CODC  M10-01-M 


[Rel.  No.  IC-18352;  811-4600] 
October  9, 1991. 

Horizon  Inconrie  Shares,  Inc.;  Notice  of 
Application 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 

action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANT:  Horizon  Income  Shares,  Inc. 
RELEVANT  1940  ACT  SECTIONS:  Section 

m- 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  28. 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  of  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  5, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW.,  Washington,  D.C.  20549. 
Applicant,  c/o  ABD  Securities 
Corporation,  One  Battery  Park  Plaza, 
New  York,  NY  10004  widi  a  copy  to 
Matthew  G.  Maloney,  Esq..  Dickstein, 
Shapiro  &  Morin.  2101  L  Street.  NW., 
Washington.  D.C.  20037. 


FOR  FURTHER  INFORMATION  CONTACT: 

Maura  A.  Murphy,  Staff  Attorney,  at 
(202)  272-7779.  or  Barry  D.  Miller. 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation, 
is  an  open-end  diversified  management 
investment  company.  Applicant  filed  a 
Notification  of  Registration  pursuant  to 
section  8(a)  of  the  1940  Act  on  March  3. 
1986  and  a  registration  statement 
pursuant  to  section  8(b)  of  the  1940  Act 
on  May  28, 1986.  Applicant  has  not  filed 
any  registration  statement  under  the 
Securities  Act  of  1933. 

2.  On  May  14, 1991,  the  Board  of 
Directors  adopted  a  plan  of  liquidation 
and  dissolution  that  was  thereafter 
approved  by  stockholders  at  a  special 
meeting  on  June  24. 1991.'  All  of  the 
Applicant's  portfolio  securities  matured 
on  or  before  the  date  of  liquidation.  As 
of  June  26. 1991,  Applicant  had  total  net 
assets  of  $11,723,883.64  comprising 
1,183,530.890  shares  outstanding  at  a  net 
asset  value  of  $9.91  per  share.  Pursuant 
to  the  plan  of  liquidation  and 
dissolution,  on  June  27, 1991.  Applicant 
distributed  to  its  stockholders  $9.91  per 
share. 

3.  Liquidation  expenses,  including 
accounting,  legal,  and  tax  advice 
(including  costs  of  preparing,  printing 
and  mailing  proxy  materials  and  filings 
with  federal  and  state  regulatory 
agencies),  were  borne  by  Applicant  and 
totalled  $20,563. 

4.  Applicant  filed  articles  of 
dissolution  with  the  State  of  Maryland 
on  June  28, 1991.  Applicant  has  not  other 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 


■  The  itaff  of  the  Division  of  Investment 
MBnagement  notes  that  Applicant  filed  proxy 
materials  on  May  29. 1991  with  the  Commission. 
The  proxy  materials  state  that  Applicant  was 
organized  primarily  to  pitivide  institutional 
investors  organized  in  the  Federal  Republic  of 
CeiTnany  with  an  investment  subject  to  favorable 
tax  treatment.  However,  pursuant  to  a  new  income 
lax  treaty  between  the  United  States  and  the 
Federal  Republic  of  Germany,  these  tax  advantages 
were  eliminated.  The  proxy  materials  also  indicate 
that  the  Applicant's  principal  shareholder  advised 
Applicant  that  it  intended  to  redeem  its  shares  on  or 
before  July  1. 1991.  In  light  of  this  anticipated 
redemption,  the  Board  of  Directors  met  to  consider 
alternatives  available  to  the  Applicant. 


proceeding.  Applicant  has  no  remaining 
shareholders,  and  does  not  propose  to 
engage  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  91-24943  Filed  10-16-91;  8:45  am) 

BIUJNQ  CODE  WIO-OI-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Jesup  Group,  Inc., 
Common  Stock,  $.01  Par  Value; 
Warrants  to  Purchase  Common  Stock) 
File  No.  1-8299 

October  10, 1991. 

Jesup  Group.  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission,  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  from 
listing  and  registration  on  the  Boston 
Stock  Exchange,  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

Jesup  Group,  Inc.  ("Company")  seeks 
withdrawal  of  these  securities  from  the 
BSE  because,  according  to  the  Company, 
the  small  number  of  stockholders  and 
the  low  volume  of  trading  make 
continued  listing  of  these  securities  on 
the  BSE  unnecessary. 

Any  interested  person  may.  on  or 
before  November  1. 1991  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-24944  Filed  10-16-91:  8:4.S  air) 

MLUNQ  CODE  Mlft-OI-M 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping  and 
Requirements  Under  OMB  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
sucti  a  submission. 

DATES:  Conunents  should  be  submitted 
on  or  before  November  18, 1991.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
CO(>tES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer  Cleo 

Verbillis,  Small  Business 

Administratioo.  409  3rd  Street.  SW.. 

5th  Floor.  Washington,  DC  20416. 

Telephone:  (202)  205-6629. 
OMB  Reviewer:  Gary  Waxman,  Office 

of  Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget, 

New  Executive  Office  Building, 

Washington,  DC  20503. 
Title:  Application  for  a  Loan  Pool. 
Form  No.:  SBA  Forms  1454. 
Frequency:  On  Occassion. 
Description  of  Respondents:  SBA  Loan 

Pool  Assemblers. 
Annual  Responses:  35. 
Annual  Burden:  115. 
Title:  SBA  Grants  Management 

Reporting  and  Recordkeeping 

Requirement. 
Form  No.:  SBA  Form  1222. 1224. 
Frequency:  On  occasion. 
Description  of  Respondents:  SBA  Grant 

Applicants  and  Recipients. 
Annual  Responses:  1,480. 
Annual  Burden:  113,920. 
Cleo  Verbillis, 

Acting  Chief,  Administrative  Information 
Branch. 
|FR  Doc.  91-24998  Filed  10-16-91:  8:45  am| 

BILUNQ  CODE  (02S-01-M 


Region  ill  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  III  Advisory 


Council,  located  in  the  geographical  area 
of  Baltimore,  «vill  hokl  a  public  meeting 
from  10  a.m.  to  12  noon  on  Tuesday, 
October  8, 1991.  at  10  North  Calvert 
Street,  3rd  Floor,  Baltimore.  Maryland 
21202,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Charles  J.  Gaston,  District  Director,  U.S. 
Small  Business  Administration,  10  North 
Calvert  Street,  3rd  Floor,  Baltimore, 
Maryland"  21202.  telephone  (301)  962- 
2054. 

Dated  September  3a  1991. 
Dr.  Carofine  |.  Beeson, 

Assistant  Administrator  for  Advisory 

Councils. 

[FR  Doc.  91-24999  Filed  10-16-91:  6:43  am] 

BHJJNO  OOOE  W2»-0t-«i 


Region  IV  Advisory  Council  Meeting 

The  U^.  Small  Business 
Administration  Region  IV  Advisory 
Council  located  in  the  geographical  area 
of  Jackson,  will  hold  a  public  meeting 
from  9  a.m.  to  12  noon  on  Thursday. 
October  24, 1991,  at  the  River  Park 
Hotel  Natchez,  Mississippi,  to  discuss 
such  matters  as  may  be  presented  by 
members,  sta^  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Jack  Spradling,  District  Director,  U.S. 
Small  Business  Administration,  101  W. 
Capitol  Street,  suite  400,  Jackson, 
Mississippi  39201.  (601)  965-5371, 

Dated:  Septent)er  30, 1991. 
Dr.  Caroline  |.  Beesen, 
Assistant  Administrator  for  Ad\isory 
Councils. 

(FR  Doc.  91-2S000  Filed  lO-lS-Sl;  8:45  amj 
BiixNM  CODE  Kns-si-a 


Region  V  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Cleveland,  will  hold  a  public  meeting 
at  9:30  a.m.,  on  Firday,  October  18, 1991, 
at  the  Administration  Building — 
Cuyahoga  Community  College,  2900 
Community  College  Avenue,  Cleveland, 
Ohio,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Norma  M.  Nelson,  District  Director,  U.S. 
Small  Business  Administration,  1240 
East  Ninth  Street,  room  317,  Cleveland. 
Ohio  44199-2095.  telephone  (216)  522- 
4180. 


Dated:  September  30, 1991. 
Dr.  Carouiw  |.  Beeson, 

Assistant  Administrator  for  Advisory 

Councils. 

[FR  Doc.  91-25091  Filed  10-16-91;  8:45  amj 

SILUNO  OOOC  Mas-SMI 

Region  I  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Montpelier,  will  hold  a  public  meeting 
from  10:30  a.m.  on  Tuesday,  October  8i, 
1991,  at  The  Hampton  Ina  Colchester, 
Vermont,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Kenneth  A.  Silvia,  District  Director.  U.S. 
Small  Business  Administration,  Federal 
Building.  87  State  Street,  P.O.  Box  605, 
Montpelier,  Vermont  05601,  telephone 
(301)  828-4422. 

Dated:  September  3a  W91. 
Dr.  CaroIiiM  |.  Beeson, 

Assistant  Administrator  for  Advisory 

Councils. 

[FR  Doa  91-25002  Filed  10-16-41;  8:45  cm| 

WUJNO  CODE  (Oas-Ol-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1495] 

Overseas  Security  Advisory  Council; 
Closed  Meeting 

The  Department  of  State  armonnces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
Wednesday,  November  20, 1991  at  8:30 
a.m.  at  the  U.S.  Department  of  State  in 
Washington,  DC.  Pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  and  5  U.S.C  552b  (c)(l)(4).  it  has 
been  determined  the  meeting  will  be 
closed  to  the  public.  Matters  relative  to 
classified  national  security  information 
as  well  as  privileged  commercial 
information  will  be  discussed.  The 
agenda  calls  for  the  discussion  of 
classified  security  information  as  well 
as  private  sector  physical  security 
policies  and  protective  programs  ai 
sensitive  U.S.  Government  and  private 
sector  locations  overseas. 

For  more  informatioti  contact  Marsha 
Thurman.  Overseas  Security  Advisory 
Council  Department  of  State, 
Washington,  DC  20522-1003,  phone:  703/ 
204-6185. 
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Dated:  October  1.1991. 
Clark  Dittmer. 

Director  of  the  Diplomatic  Security  Service. 
|FR  Doc.  91-24975  Filed  10-16-91;  8:45  am] 

BILLING  CODE  471»-24-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  91-43;  Notic*  02] 

Public  Meeting  on  Pedestrian  Head 
Impact  Protection 

agency:  National  Highway  Traffic 

Safety  Administration,  Department  of 

Transportation. 

action:  Extension  of  Comment  Period; 

Request  for  Comments. 

SUMMARY:  This  notice  grants  a  request 
from  Advocates  for  Highway  and  Auto 
Safety  to  extend  the  comment  period  for 
submission  of  comments  on  pedestrian 
head  impact  protection.  The  comments 
are  in  response  to  information  presented 
at  a  public  meeting  announced  on  July 
17, 1991,  56  FR  32602.  and  held  on 
August  20, 1991.  at  Wayne  State 
University  Detroit.  Michigan.  The 
comment  period  closing  date  is  changed 
from  October  15, 1991.  to  November  15, 
1991.  This  notice  also  identifies 
documents  currently  available  in  the 
public  docket  on  pedestrian  impact 
protection,  Docket  No.  91-43.  and 
clarifies  the  agency's  request  for  public 
comment  on  the  pedestrian  head  impact 
protection  information  discussed  at  the 
public  meeting. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  for  this  notice  or 
Docket  No.  91-43.  Notice  1.  and  be 
submitted  to:  Docket  Section,  room  5108, 
National  Highway  Traffic  Safety 
,  Administration.  400  Seventh  Street  SW.. 
Washington.  DC  20590  (Docket  Hours:  8 
a.m.  to  4  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Samuel  Daniel,  Jr.,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Telephone  (202)  366-4921. 
SUPPLEMENTARY  INFORMATION:  On  July 
17, 1991  NHTSA  published  in  the 
Federal  Register  (56  FR  32602)  a  notice 
announcing  a  public  meeting  on 
pedestrian  hsad  impact  protection 


which  was  held  on  August  20. 1991,  at 
Wayne  State  University  in  Detroit. 
Michigan.  The  meeting  announcement 
stated  that  NHTSA  is  seeking  comments 
on  any  and  all  topics  discussed  during 
the  meeting.  Questions  and  comments 
would  be  accepted  after  the  agency's 
presentations  at  the  meeting  and  written 
comments  on  the  subject  would  be 
accepted  by  the  agency  until  October  15, 
1991. 

The  pedestrian  head  impact 
protection  meeting  was  announced 
along  with  the  agency's  regular 
quarterly  meeting  relating  to  the 
agency's  rulemaking,  research,  and 
enforcement  programs.  The  notice 
announcing  the  public  meeting  on 
pedestrian  head  impact  protection  did 
not  specify  a  docket  number  for 
submission  of  comments.  Docket  No.  91- 
43  has  been  established  for  pedestrian 
impact  protection  and  the  meeting 
announcement  had  been  designated  as 
Notice  1.  Comments  on  topics  discussed 
during  the  public  meeting  should  be 
submitted  to  the  Docket  No.  91-43. 
Notice  1  or  the  docket  for  this  notice 
(Docket  91-43.  Notice  2).  Docket  No.  91- 
43  contains  the  transcript  of  the  public 
meeting,  the  briefing  charts  handed  out 
at  the  meeting,  and  documents 
comprising  the  agency's  pedestrian  head 
impact  protection  injury  severity 
reduction  benefits  analysis.  These 
documents  are  available  for  review  or 
copy. 

As  stated  in  the  public  meeting 
announcement,  NHTSA  is  seeking 
comment  on  any  and  all  topics 
discussed  during  the  meeting.  These 
include  the  data  presented  by  the 
agency  on  pedestrian  accident  and 
injury  causation  statistics  and  the 
pedestrian  head  impact  protection 
research.  Also,  rulemaking  options  for  a 
pedestrian  head  impact  protection 
rulemaking  proposal  addressing  impacts 
with  the  central  hood  area  of  passenger 
cars  and  light  trucks  were  discussed. 

The  accident  and  injury  statistics 
presented  are  taken  from  the  Pedestrian 
Injury  Causation  (PICS)  and  the 
National  Accident  Sampling  System 
(NASS)  files. 

The  pedestrian  head  impact  research 
discussion  included  a  brief  discussion  of 
the  agency's  accident  reconstruction 
project  designed  to  correlate  accident 
head  injury  severity  (Probability  of 
Death)  with  the  Head  Injury  Criterion 
(HIC),  a  measure  of  head  injury  severity 


potential.  The  research  presentation 
also  discussed  the  head  impact 
simulation  hardware  and  procedures 
developed  by  the  agency  and  the  results 
and  conclusions  from  several  impact 
test  projects  including  impact  tests  with 
the  central  hood  area  of  9  passenger 
cars  and  3  light  trucks. 

The  agency  presented  several  options 
for  a  possible  rulemaking  proposal  to 
address  pedestrian  head  impacts  with 
the  central  hood  area  of  passenger  cars 
and  light  trucks.  Test  procedure  options 
were  discussed,  including  the  procedure 
for  location  of  impact  test  positions  and 
a  procedure  that  would  allow  the 
designation  of  impact  test  positions. 

The  agency  also  presented 
information  on  the  injury  severity 
reduction  benefits  that  might  be 
obtained.  The  estimated  costs  of  vehicle 
modification  were  also  briefly 
discussed. 

In  addition  to  the  agency's 
presentations,  a  presentation  was  given 
by  Mr.  Bob  Arnold,  representing  the 
Motor  Vehicle  Manufacturers 
Association  (MVMA).  Mr.  Arnold  stated 
that  any  pedestrian  impact  protection 
rule  must  not  compromise  the  ability  of 
vehicle  front  end  designs  to  meet 
existing  requirements.  Existing 
requirements  include  corporate  average 
fuel  economy  (CAFE),  Federal  Motor 
Vehicle  Safety  Standards  (FMVSS) 
requiring  frontal  crash  tests,  and 
resistance  to  damage  during  normal  use. 
Mr.  Arnold  also  expressed  the  opinion 
that  the  agency  should  more  strongly 
pursue  crash  avoidance  approaches  to 
pedestrian  protection  such  as  a  more 
rigorous  enforcement  of  jaywalking  laws 
and  an  increase  in  citizen  education 
regarding  pedestrian  safety. 

The  agency  is  seeking  comment  on  all 
the  topics  described  briefly  above  and 
any  additional  relevant  pedestrian  head 
impact  protection  information. 

After  consideration  of  the  request  for 
extension,  NHTSA  has  decided  to 
extend  the  comment  period  by  30-days. 
The  agency  has  concluded  that  a  30-day 
extension  is  warranted  considering  the 
significance  and  public  interest  in  this 
subject. 

Issued  on  October  10, 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemakirg. 
[FR  Doc.  91-24951  Filed  10-16-91;  8:45  iimj 
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FEDERAL  ELECTION  C0MMISS4OM 

DATE  ANO  TIME:  Tuesddy.  October  22, 
1991. 10:00  a  JO. 

place:  999  E  Street.  N.W,  Washington. 
D.C  (Ninth  Floor). 

status:  This  Meeting  Will  Be  Closed  to 
the  Public. 

items  to  be  discussed: 

Compliance  mattera  pursuiint  to  2  U.S-C 

S  437g. 
Audits  conducted  pursuant  to  2  U.S.C  i  437g, 

S  438(b),  and  Titk  28.  U.S.C 
Mattera  concenHirg  participation  in  civil 

actions  or  prooeedlegs  or  arbttratton. 
Intemai  persoBnei  rules  and  procedures  or 

Blatters  aSecting  •  particular  employee. 

DATE  ANO  TIME:  Thursday.  October  24. 
1991.  VMO  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 
D.C  (Ninth  Floor). 

STATUS:  This  Meeting  Wilt  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Bush-Quayte  General  Election  Committee — 

Final  Audit  Report  (tentative) 
Advisory  Opinion  1991-27:  Lanoe  Olson  on 

behalf  of  the  California  Democratic  Party 
Advisory  Opinion  1991-30:  Frank  M.  >k>rtluim 

on  behalf  of  Citizens  for  a  Sound  Economy. 

Inc. 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Press  Officer, 

Telephone:  (202)  219-4155. 

Deions  Harris, 

Administrative  Assistant  Office  of  the 

Secretariat 

[FH  Doc.  91-25208  Filed  10-15-91;  128  pm| 

enjjNS  oooc  a\*-*\-m 

FEDERAL  MINE  SAFETY  ANO  HEALTN 
REVIEW  COMMISSION 
October  10, 1991. 

TIME  AND  date:  10:00  a.nt.  Thursday. 
October  17. 1991. 

place:  Room  600. 1730  K  Street  NW.. 
Washington.  DC. 

STATUS:  Closed  {Pursuant  to  5  U.S.C 
S  552b{c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 


1.  Drummond  Company.  Inc.,  Docket  No. 
SE  98-128. 

2.  Hobet  Miaiag.  Iniu  Docket  fto.  WEVA 
91-65. 

3.  Utah  Power  »  Light  Co..  Docket  No. 
WEST  90-32a  etc. 

4.  Texas  UtUitiea  Mining  Co^  Docket  No. 
CENT  91-28. 

5.  Cyprus  Plateau  Mining  Corp..  Docket  No. 
WEST  91-44,  etc. 

6.  Drummond  Company,  Inc.,  Docket  No. 
SE  90-125.  e<c 

7.  Zeigler  Coat  Company,  Docket  Nk».  Ij\KE 
91-2. 

All  of  these  cases  involve  similar 
issues  pertaining  to  the  procedures  of 
the  Department  of  Labor's  Mine  Safety 
and  Heahh  Administration  for  proposing 
civil  penalties  under  its  "excessive 
history**  policy. 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  these  items 
be  discussed  in  closed  session. 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  706-9300  for 
TDD  Relay  1-800-877-8339  (Toll  Free). 
ImoREUm. 
Agenda  CleHc 

[FR  Doc.  91-25114  Filed  10-15-91;  2:58  pn| 
muimt  COX  ti7is-*%-m 

BOARD  OF  eOVBMORS  OF  THE  Fet>ERAt. 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  ajn..  Monday. 

October  21. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W..  Washington.  D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  COMSOEBED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassign  ments.  and 
salary'  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  frora  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  October  11. 1991. 
lennifer  |.  Johnson. 

Associate  Secretary  of  the  Board. 

(PR  Doc  91-25101  Filed  10-11-91;  5K)2  pm] 
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NUCLEAR  REOULATORY  COMMISSION 

date:  Weeks  of  October  14, 21, 28.  and 
November  4. 1991. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  October  14 

Thursday,  October  17 
2:00  p.m. 

BrieHng  on  Staff  Recommended  Course  of 
Action  on  Adhering  to  10  CFR  Part  52 
(Public  Meeting) 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Rule  Entitled  "Vaterial  Control  and 
Accounting  Requirements  for  Uranium 
Enrichment  Facilities  Prodvditg  Special 
Nuclear  Material  of  Low  Strategsc 
Significance"  and  Confbnnine 
AmendmenU  to  10  CFR  Parts  2, 4a  70. 
and  74 

Friday,  October  IS 
9:00  a.m. 
Briefing  on  HT  Report  on  Nine  Mile  Point 
(Public  Meeting) 
10:00  a.m. 
Briefing  on  GE- Wilmington  Incident  (Pubiic 
Meeting] 

Week  «r  October  21— Tentativa 

Tuesday,  October  22 
2:00  p.m. 
Briefrng  on  Status  of  Yankee  Rowe  (Public 
Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  October  28— Tentativa 
Tuesday,  October  29 
1:30  p.m. 
Briefing  on  Status  of  Advanced  Reactor 
Programs  (Public  Meeting) 

Wednesday,  October  X 

10:00  a.m. 
Briefing  on  Site  Decommissioning 
Management  Plan  (Public  Meeting) 
11:30  a.m. 
Affumation/Diacussion  and  Vote  (Public 
Meeting)  (if  needed) 
3:30  p.m. 
BrieHng  on  Status  of  Emergency  Planning 
Issues  for  Pilgrim  (Public  Meeting) 

Week  of  November  4— Tentativa 

Tuesday,  Novembers 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
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Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  at  yet  been  identified  as 
requiring  any  Commission  vote  on  this  dale. 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  WilHam  Hill  (301)  492- 
1661. 

Dated:  October  11. 1991. 

WiUiam  M.  HUl.  |r^ 

Office  of  the  Secretary. 

[VK  Doc.  91-26152  Filed  10-15-91:  2:58  p.m.| 

MUINQ  CODE  7StO-01-M 


U.S.  RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  October  22, 1991,  9:00  a.m.. 
at  the  Board's  meeting  room  on  the  6th 
floor  of  its  headquarters  building.  644 
North  Rush  Street,  Chicago,  Illinois 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Backlog  Review  Task  Force  Report. 

(2)  Long-Range  Plan  for  Taxation 
Processing — Briefing. 

(3]  Federal  Systems  Integration  and 
Management  Center  (FEDSIM)— Fiscal  Year 
1992. 

(4)  Inter-Agency  Meetings. 

(5)  Request  to  Post  Vacancy.  Debt 
Recovery  Manager. 

(6)  Performance  Review  Board 
Membership. 

(7)  Regulations — Parts  202  and  301. 
Employers  Under  the  Railroad  Retirement 


Act  and  Railroad  Unemplovment  Insurance 
Act. 

(8)  Regulations— Part  203.  Employees 
Under  the  Act. 

(9)  Regulations— Parts  209.  211  and  345. 
Railroad  Employers  Reports  and 
Responsibilities;  Creditable  Railroad 
Compensation;  Employers"  Contributions-end 
Contribution  Reports. 

(10)  Regulations— Part  230.  Reduction  and 
Non-Payment  of  Annuities  by  Reason  of 
Work. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board.  COM  No.  312- 
751-4920.  FTS  No.  386-4920. 

Dated:  October  11. 1991. 

Beatrice  Ezerski, 

Secretary  to  the  Board. 

|FR  Doc.  91-25213  Filed  10-15-01:  3:26  pm| 
BtLUNQ  CODE  7WS-01-M 


52120 


Corrections 
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This  section  of  tfw  FEDERAL  REGISTER 
contains  editorial  corrections  o(  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  h4otice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewhere  in  tt>e 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7CFRPart245 

[Amendment  28) 

Determination  of  Eligibility  for  Free 
and  Reduced  Price  Meals  and  Free 
Milk  In  Schools;  Free  and  Reduced 
Price  Eligibility  Criteria 

Correction 

In  rule  document  91-17520  beginning 
on  page  33857  in  the  issue  of 
Wednesday.  July  24, 1991.  make  the 
following  corrections: 

1.  On  page  33860,  in  the  third  column, 
amendatory  instruction  2.  should  read: 
"2.  In  S  245.2  Definitions,  paragraph  (a-4) 
introductory  text  and  paragraphs  (a-4) 
(1)  through  (4)  are  revised  to  read  as 
follows:". 

§245.6    [Corrected] 

2.  On  page  33861.  in  the  first  column, 
in  S  245.6(a)(1).  add  "*  *  *"after 
"approved.". 

§  245.6a    (Corrected] 

3.  On  the  same  page,  in  the  same 
column,  in  §  245.6a(a).  add  *'*  *  *"  after 
"application.". 

WLUNG  COOE  1S0S41-O 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arlonsas  Advisory  Committee 

Correction 

In  notice  document  91-11878 
appearing  on  page  23048.  in  the  >ssue  of 
Monday,  May  20, 1991,  in  the  second 
column,  in  the  file  line  at  the  end  of  the 


document,  "FR  Doc.  91-11818"  should 
read  "FR  Doc.  91-11878". 


MLUNQ  COOE  1SO»«1-0 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

National  Cooperative  Research 
Notification;  Bell  Communications 
Research,  Inc. 

Correction 

In  notice  document  91-24144 
appearing  on  page  50728  in  the  issue  of 
Tuesday.  October  8, 1991,  in  the  second 
column,  in  the  first  full  paragraph,  in  the 
eighth  line,  and  in  the  third  full 
paragraph,  in  the  first  line  "PairGrain" 
should  read  "PairGain". 

BIUJNG  COOe  1SOS-01-0 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[INTL-0029-91] 
RIN  1545-AP70 

Computation  and  Characterization  of 
Income  and  Earnings  and  Profits 
Under  the  Collar  Approximate 
Separate  Transactions  Method  of 
Accounting  (DASTM) 

Correction 

In  proposed  rule  document  91-16827 
beginning  on  page  32525,  in  the  issue  of 
Wednesday,  July  17. 1991.  malce  the 
following  corrections: 

§1.904-4    [Corrected] 

1.  On  page  32528.  in  the  first  column, 
in  §  1.904-4(j),  in  the  third  line,  "(e))." 
should  read  "(e)." 

§1.985-3    [Corrected] 

2.  On  the  same  page,  in  the  third 
column,  in  §  1.985-3(b)(3).  in  the  third 
line  "dollars"  was  misspelled. 

3.  On  page  32529,  in  the  third  column, 
in  §  1.985-3(c)(9)  Example  1.  in  the  tenth 
line  "accrued."  should  read  "accrued).". 

4.  On  page  32531.  in  the  first  column, 
in  §  1.985-3(d)(2),  in  the  fifth  line  "as" 
should  read  "(as". 


5.  On  the  same  page,  in  the  second 
column,  in  §  1.985-3(d)(3)(i),  in  the  third 
line  remove  "sheet". 

6.  On  page  35232,  in  the  second 
column,  in  §  1.985-3(e)(4),  in  the  heading, 
in  the  second  line  "assets)--" should 
read  "assets-". 

7.  On  the  same  page,  in  the  same 
column,  in  §  1.985-3(e)(4)(i).  in  the  last 
line  the  equation  should  read  "((bb  -i- 
eb)  -H2J  X  (er-brj". 

8.  On  page  32533,  in  the  first  column, 
in  §  1.985-3(e)(6)(i).  in  the  fifth  line  the 
equation  should  read  "((bl  +  el)  -^  2)) 
X  (br  -  er|". 

9.  On  the  same  page,  in  the  same 
column,  in  §  1.985-3(e)(7).  in  the  17th  line 
"§  861-9T"  should  read  "|  1.861-9T '. 

MIXING  COOe  l$0fr«1-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[T.0. 8352] 
RIN  1545-AK26 

Final  Regulations  Under  Sections  382 
and  383  of  the  Internal  Revenue  Code 
of  1986;  Pre-change  Attributes 

Correction 

In  rule  document  91-15026  beginning 
on  page  29432,  in  the  issue  of  Thursday. 
June  27, 1991,  make  the  following 
corrections: 

1.  On  page  29433.  in  the  first  column, 
in  the  fourth  line  "283(h)(6)"  should  read 
"382(h)(6)". 

§  1.382(a)-1    [Corrected] 

2.  On  the  same  page,  in  the  third 
column,  the  section  number  is  incorrect 
and  should  read  as  shown  above. 

§  1.382(b)-1    [Corrected] 

3.  On  the  same  page,  in  the  third 
column,  the  section  number  is  incorrect 
and  should  read  as  shown  above. 

§1.383-3    [Corrected] 

4.  On  page  29434.  in  the  second 
column,  in  Par.  10.,  in  paragraph  number 
3,  in  the  second  line  "i  1.393-3A"  should 
read  "§  1.383-3A". 

BILUNQ  COOE  1MS-01-D 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  30, 151. 153,  and  197 

ICGD  88-0401 

RIN2115-AO08 

Benzene 

September  30. 1991. 

agency:  Coast  Guard.  DOT. 

action:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
its  regulations  by  revising  the  special 
carriage  requirements  for  benzene  and 
benzene  mixtures  and  by  adding  new 
regulations  concerning  occupational 
exposure  to  benzene  vapor  on  vessels 
inspected  by  the  Coast  Guard.  These 
regulations  are  being  amended  to 
incorporate  the  lower  benzene  exposure 
levels  adopted  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  to  provide  workers  in  the 
marine  mode  with  the  same  protection 
as  their  land-based  counterparts.  Use  of 
the  lower  exposure  levels  is  expected  to 
result  in  a  90%  lowering  of  the  number  of 
leukemia  deaths  associated  with  the 
inhalation  of  benzene  vapors. 
DATES:  This  rule  is  effective  on  January 
15, 1992.  The  Director  of  the  Federal 
Register  approved  as  of  January  15. 1992 
the  incorporation  by  reference  of  certain 
publications  listed  in  the  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Alan  L.  Schneider,  Hazardous 
Materials  Branch,  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection.  (202)  267-1217. 
SUPI>LEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Dr.  Alan  L. 
Schneider.  Project  Manager,  and  Mr. 
Stephen  H.  Barber  and  Mr.  Nicholas 
Grasselli,  Project  Counsels.  Office  of 
Chief  Counsel. 

Regulatory  History 

On  January  29. 1990.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Benzene"  in  the 
Federal  Register  (55  FR  2978).  The  Coast 
Guard  received  22  letters  commenting 
on  the  proposal.  No  public  hearing  was 
requested  and  none  was  held. 

Background  and  Purpose 

On  June  4, 1984.  the  Coast  Guard 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (49  FR  23085)  to 
revise  the  requirements  for  the  carriage 
of  benzene  and  other  bulk  dangerous 
cargoes  on  unmanned  barges.  Because 


of  opposition  by  groups  in  the  marine 
industry  and  litigation  relating  to 
benzene  rules  proposed  by  OSHA,  the 
Coast  Guard  put  this  rulemaking  in 
abeyance. 

On  September  11, 1987,  OSHA 
published  a  final  rule  (52  FR  34562) 
which  reduced  the  permissible  exposure 
limit  (PEL)  for  benzene  vapors  from  an 
8-hour  time-weighted  average  (TWA)  of 
fen  parts  of  benzene  per  million  parts  of 
air  (10  ppm)  to  an  8-hour  TWA  of  1  ppm. 
The  OSHA  standard  also  included  an 
action  level  of  0.5  ppm  and  a  short-term 
exposure  limit  (STEL)  of  5  ppm  averaged 
over  a  15  minute  period.  OSHA  took  this 
action  to  reduce  substantially  a 
significant  health  risk  that  results  from 
exposure  to  benzene  and  benzene 
vapors.  OSHA  estimated  that  the 
reduction  in  the  TWA  from  ten  to  one 
ppm  will  result  in  a  90%  decrease  in  the 
number  of  deaths  caused  by  leukemia  to 
those  workers  exposed  to  benzene 
vapors. 

Similarly,  the  Coast  Guard  anticipates 
providing  the  same  level  of  protection 
for  workers  exposed  to  benzene  vapor 
in  the  marine  workplace  as  is  provided 
by  OSHA's  regulations  for  factory 
workers.  The  Coast  Guard  currently 
restricts  benzene  vapor  exposure  to  an 
8-hour  time-weighted  average  of  10  ppm 
for  seamen  on  board  inspected  barges 
and  self-propelled  vessels. 

This  final  rule  establishes  a  new 
subpart  C  of  46  CFR  part  197,  for 
occupational  exposure  to  benzene 
vapor,  that  would  include  OSHA's  limits 
within  a  performance  standard.  Unlike 
OSHA's  regulations,  these  proposed 
regulations  do  not  mandate  the  methods 
to  be  used  in  complying  with  the 
performance  standard,  but  would  allow 
any  method  or  combination  of  methods 
to  be  used.  These  methods  may  include, 
but  are  not  hmited  to,  the  following: 

(1)  Engineering  controls  (e.g.,  vapor 
control  and  recovery  systems,  closed 
loading  systems,  or  controlled  venting 
systems); 

(2)  Revised  work  practices;  or 

(3)  Personal  protective  devices. 

In  addition,  this  final  rule  amends  the 
special  carriage  requirements  for 
benzene  and  benzene  mixtures  found  in 
subchapters  D  and  O  of  title  46  CFR 
chapter  I  to  reflect  Sie  regulations  in 
proposed  subpart  C. 

OSHA  recently  extended  the 
applicability  of  its  standard  to  those 
liquid  mixtures  containing  more  than 
0.1%  benzene  (by  weight).  The  Coast 
Guard  is  retaining  a  level  of  0.5% 
benzene  in  liquid  mixtures  in  this  final 
rule.  The  Coast  Guard  will  examine  the 
results  from  exposure  monitoring  on 
board  vessels.  If  these  results  indicate 
dangerous  benzene  vapor 


concentrations  above  the  action  level 
(benzene  liquid  concentrations  of 
approximately  0.5%),  the  Coast  Guard 
will  consider  lowering  this  threshold  to 
a  level  that  will  reduce  such  dangerous 
vapor  concentrations. 

Discussion  of  General  Comments 

(1)  During  the  comment  period,  a  total 
of  22  letters  were  received.  Beginning 
with  this  general  section,  these 
comments  are  arranged  by  issue  or 
section  or  paragraph  of  the  rule 
addressed  by  the  comment. 

(2)  One  comment  requested  an 
extension  to  the  comment  period. 

The  Coast  Guard  denied  the  request 
as  the  comment  promised  a  response 
before  a  notice  of  extension  could  be 
granted.  The  response  was  received 
promptly,  and  is  discussed  in  this 
Preamble. 

(3)  No  comments  requested  either  a 
public  hearing  or  an  Advisory  group 
meeting. 

Discussion  of  the  Preamble 

1.  Toxicity  studies.  One  comment 
agreed  with  the  use  of  a  single 
Permissible  Exposure  Limit  (PEL)  for 
both  land  and  for  marine  workers  rather 
than  two  PEL's.  However,  the  comment 
pointed  out  that  the  Texaco  Mortality 
Study  provides  very  limited  data  on 
which  to  base  the  Coast  Guard's 
rulemaking. 

The  Coast  Guard  accepts  this  point, 
but  presently  considers  these  data  on 
intermittent  liquid  benzene  exposures  as 
the  best  available. 

2.  Performance  approach,  (a)  Five 
comments  supported  the  proposed  rule's 
performance-based  approach  rather 
than  regulations  specifying  a  required 
course  of  action  (for  example,  requiring 
vapor  recovery  systems),  some  giving 
reasons  why  the  performance-based 
approach  is  superior. 

(b)  Another  comment  disagreed  with 
the  approach,  stating  that  use  of 
respirators  should  be  restricted  to 
emergencies  and  that  otherwise 
engineering  controls  be  used  in  all 
nonemergency  situations. 

The  Coast  Guard's  position  is  that 
respirators  are  effective  in  reducing  the 
risk  to  personnel  at  all  times. 
Additionally,  the  nature  of  the  marine 
industry  makes  universal  application  of 
engineering  controls  (e.g.,  vapor 
recovery  systems)  impractical  and  very 
costly,  particularly  for  small  terminals. 

3.  Non-malignant  disease:  One 
comment  objected  to  the  estimated 
benefit  of  98  fewer  deaths  from  non- 
malignant  diseases  over  the  next  45 
years,  based  on  the  fact  that  there  were 
no  data  for  any  such  disease  caused  by 
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benzene  vapor  exposures  below  25-40 
ppm.  Since  current  rules  prohibit 
exposures  above  10  ppm.  the  comment 
concludes  that  there  will  be  no  such 
benefit  from  lowering  the  exposure 
limits. 

The  Coast  Guard  estimated  the 
number  of  fatalities  based  on  formulae 
developed  by  OSHA;  this  method  is  a 
standard  estimation  technique. 

4.  Adjustment  of  TWA.  STEL,  and  PEL 
for  nonstandard  work  day  and  work 
week,  (a)  Four  comments  agreed  with 
the  application  of  a  time-weighted 
average  {TWA)  based  on  standard  8- 
hour  work  days  and  40-hour  work  weeks 
to  a  marine  work  schedule  that  usually 
is  different.  Three  comments  agreed 
with  the  proposed  rule's  approach, 
saying  that  in  the  absence  of  data,  the 
Coast  Guard  should  apply  the  TWA  that 
OSHA  used. 

(b)  One  comment  urged  that  the  TWA 
be  clarified,  giving  a  method  for 
calculating  the  TWA  for  4.  6,  and  8  hour 
watches,  which,  due  to  multiple  watches 
in  the  day  or  7  watches  a  week,  could 
result  in  exposures  of  more  than  8  hours 
a  day  or  40  hours  a  week.  The  comment 
suggested  considering  the  Southwest 
Research  Institute's  proposals  for 
adjusting  PEL'S.  This  would,  for  longer 
work  days,  reduce  the  PEL  to  reduce 
exposures. 

The  Coast  Guard  recognizes  the 
difficulty  of  applying  an  8-hour  day,  and 
a  40-hour  week  standard  TWA  to 
unconventional  work  schedules. 
However,  the  STEL  and  the  TWA  take 
into  account  to  some  degree 
unconventional  work  schedules.  For 
example,  the  STEL  prevents  a  worker 
from  spending  15  minutes  a  day  in  a  40 
ppm  environment.  The  Southwest 
Research  Institute's  proposals  for 
adjusting  PEL'S  have  not  been 
scientifically  verified.  Furthermore,  the 
Coast  Guard  concluded  that  the  benefits 
of  aligning  limits  of  marine  exposure 
with  OSHA's  limits  outweighed  any 
benefit  from  creating  a  unique  set  of 
limits  for  marine  exposure. 

5.  General  applicability.  One 
comment  questioned  why  towboat 
personnel  are  being  included  in  these 
regulations,  contending  that  while  there 
are  significant  concerns  with  terminal 
workers  and  tankermen  (in  many 
instances  not  vessel  employees  but 
terminal  employees),  personnel  on  the 
towboat  are  exposed  to  benzene  vapor 
only  for  a  short  period  during  making 
and  breaking  lines. 

The  Coast  Guard  notes  that,  since 
inland  towboats  are  not  inspected 
vessels,  this  rulemaking  does  not  apply 
to  them  (nor  does  it  apply  to  terminal 
employees).  However,  OSHA's  benzene 
standards  may  be  applicable  depending 


on  circumstances.  When  nonemployees 
board  an  inspected  vessel,  they  are 
subject  to  the  nonemployee 
requirements  of  §  197.530. 

6.  Exposure  levels.  One  comment 
objected  to  the  TWA  of  1  ppm. ' 
proposing  instead  the  use  of  0.1  ppm, 
with  a  STEL  of  1  ppm.  The  comment 
suggested  that  at  0.1  ppm  the  leukemia 
risk  would  be  indistinguishable  from  the 
risk  faced  by  workers  not  exposed  to 
benzene. 

The  Coast  Guard  is  aligning  its  limits 
with  those  of  OSHA  which  are  expected 
to  reduce  the  risk  by  90%.  Further 
reductions  of  exposure  to  benzene  vapor 
concentrations  would  likely  require  very 
expensive  engineering  controls. 

7.  Regulatory  analysis,  [a]  One 
comment  challenged  the  cost  estimates 
for  vapor  control  systems  on  coastal 
tank  barges  and  at  marine  terminals, 
stating  that  the  actual  costs  will  be 
much  higher  than  those  contained  in  the 
NPRM. 

The  Coast  Guard  is  using  the  same 
costs  in  this  rule  as  used  in  the  NPRM 
for  Vapor  Control  Systems,  CGD  88-102. 
However,  the  Coast  Guard  will  amend 
the  preamble  to  reflect  this  by  changing 
the  cost  figures  to  "$250,000"  and  to  "1-2 
million  dollars." 

(b)  Three  comments  pointed  out  that 
only  cargo  transfer  costs  are  included  in 
the  cost  evaluation,  ignoring  compliance 
costs  while  the  vessel  is  underway. 

The  Coast  Guard's  economic  analysis 
identified  only  major  costs.  This 
analysis  is  based  on  cargo  transfers 
when  the  exposures  are  at  their  highest. 
Once  installation  costs  and  such  annual 
costs  as  medical  monitoring  and 
exposure  reduction  are  established,  the 
smaller  costs  (for  example,  those  while 
the  vessel  is  underway)  can  be 
neglected  since  they  are  negligible  in 
comparison  to  these  installation  and 
annual  costs. 

(c)  Three  comments  asked  for  more 
details  on  the  factors  and  costs  that 
make  up  the  economic  analysis.  Another 
comment  argued  that  the  cost  estimate 
was  too  low  and  that  additional 
analysis  was  needed. 

The  Coast  Guard's  position  is  that  the 
economic  analysis  provides  reasonable 
cost  estimates  based  on  major  cost 
elements.  The  analysis  is  part  of  this 
regulatory  docket  and  is  available  for 
inspection  at  Coast  Guard 
Headquarters. 

Discussion  of  Comments  and  Changes  to 
the  Regulations 

1.  46  CFR  30 

One  comment  suggested  that  the 
Coast  Guard  publish  an  annual 
Navigation  and  Vessel  Inspection 


Circular  (NVIC)  listing  all  cargoes 
containing  0.5%  or  more  benzene  liquid 
by  volume  to  help  carriers  know  which 
cargoes  are  regulated. 

The  Coast  Guard  considers  this  to  be 
impractical,  since  the  benzene 
concentration  in  many  cargoes  can  vary 
from  one  vessel  load  to  the  next.  It  is  the 
responsibility  of  the  individual  offering 
the  cargo  for  shipment  (usually  the  cargo 
owner)  to  inform  the  carrier  of  the 
concentration  of  liquid  benzene  in  the 
cargo. 

2.  Section  151.05-1 

One  comment  pointed  out  that  closed 
gauging  is  much  more  effective  in 
reducing  benzene  vapor  exposures  than 
restricted  gauging;  in  tests,  restricted 
gauging  led  to  exposures  greater  than 
the  STEL  It  recommended  that  closed 
gauging  be  required  rather  than 
recommended. 

The  Coast  Guard  agrees  that  closed 
gauging  is  superior  to  restricted  gauging 
in  that  with  closed  gauging  the  exposure 
is  lower.  However,  the  Coast  Guard's 
approach  is  that  if  restricted  gauging  in 
conjunction  with  revised  work  practices 
or  use  of  respirators  can  reduce  the 
exposiu^s  to  a  safe  level,  closed  gauging 
is  not  required. 

3.  Section  197.501(a) 

(a)  One  comment  asked  whether  these 
regulations  apply  to  foreign  flag  vessels. 
Noting  that  a  good  proportion  of  the 
cargo  transfers  in  U.S.  waters  would  not 
be  subject  to  these  standards,  the 
personnel  involved  will  not  be  covered 
if  the  rules  do  not  apply  to  these  vessels. 

The  Coast  Guard  agrees  that  all 
persoimel  should  be  protected  from 
benzene  vapor  exposure.  However, 
because  these  regulations  are  designed 
to  protect  crew  members  from 
occupational  safety  hazards  (which  are 
the  responsibility  of  the  flag  state) 
rather  than,  for  example,  to  prevent 
pollution  (which  is  a  responsibility  of 
the  U.S.  as  well  as  the  flag  state),  the 
Coast  Guard  is  not  applying  these 
requirements  to  foreign  flag  vessels. 
Additionally,  by  the  nature  of  the 
marine  industry,  such  an  application 
would  not  be  feasible.  The  Coast  Guard 
plans  to  bring  this  to  the  attention  of  the 
International  Maritime  Organization  for 
discussion  on  an  international  basis. 

(b)  The  comment  also  asked  for 
clarification  on  the  applicability  of  the 
rule  to  vessels  which  are  subject  to 
inspection  but  which  do  not  have  a  valid 
Certificate  of  Inspection,  since  there  will 
always  be  a  number  of  vessels  not 
subject  to  these  rules  while  in  drydock 
or  while  undergoing  repair. 
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The  Coast  Guard's  position  is  that  the 
rules  apply  only  to  vessels  with  current 
Certificates  of  Inspection.  However, 
protection  from  benzene  vapor  exposure 
would  not  lapse  for  vessels  without 
valid  Certificates;  vessels  in  dry  dock 
and  under  repair  are  subject  to  OSHA's 
regulations. 

(c)  This  comment  further  argued  that 
restricting  this  rulemaking  to  vessels 
carrying  benzene  liquid  as  cargo  in  bulk 
was  too  restrictive  since  benzene  Uquid 
is  carried  aboard  vessels  as  ship  stores 
(e.g.,  paint  thinner)  and  for  use  in 
industrial  operations. 

The  Coast  Guard  agrees  that  exposure 
to  benzene  vapor  from  sources  other 
than  bulk  cargo  are  potentially 
hazardous.  However,  the  Coast  Guard  is 
approaching  the  major  problem  first, 
bulk  cargo  transportation.  At  a  later 
time,  other  sources  of  exposure  will  be 
addressed. 

(d)  Finally,  the  comment  asked  for 
clarification  on  the  jurisdiction  between 
Coast  Guard  and  OSHA  over  benzene 
and  other  related  issues  (e.g.,  entry  into 
confmed  spaces]. 

The  Coast  Guard  notes  that  statutory 
law  and  judicial  decisions  ultimately 
determine  jurisdictional  issues.  The 
Coast  Guard's  position  is  that  for 
occupational  health  and  safety  issues, 
the  Coast  Guard  has  jurisdiction  over 
personnel  aboard  Coast  Guard 
certificated  vessels,  including  tank 
barges.  OSHA  has  jurisdiction  in  other 
locations,  including  such  areas  as 
workers  in  shipyards  and  certain  repair 
situations,  and  petroleum  storage  and 
transfer  facilities. 

(e)  Three  comments  suggested 
changing  the  word  "products"  to 
"liquids"  for  consistency  nith  the 
benzene  definition  in  §  197.505.  This 
would  avoid  excluding  such  liquid 
benzene  containing  mixtures  as  crude 
oil,  that  are  not  products. 

The  Coast  Guard  agrees  with  this 
point,  and  modified  the  wording  in 
S  197.501(a). 

(f)  One  comment  suggested  adding  the 
words  "subject  to  parts  151  and  153  of 
this  subtitle"  at  the  end  of  the  third  line. 

The  Coast  Guard's  position  is  that 
such  wording  is  not  necessary.  As 
written,  there  are  no  exceptions — all 
inspected  vessels  carrying  benzene  or 
benzene  mixtures  (with  concentrations 
above  0.5'^)  in  bulk  are  covered  by  thege 
rules. 

4.  Sections  133.1060  and  197.501  f^ 

One  comment  proposed  lowerirfg  the 
threshold  for  liquid  benzene 
concentration  frem  0.5%  to  0.1%,  citing 
their  experience  with  OsOSb^iaene  in 
crude  oil.  "    , 


The  Coast  Guard  used  0.5%  to  align 
this  rule  with  OSHA's  1987  regulations. 
Effective  September  11, 1990,  OSHA 
extended  the  applicabihty  of  its 
standard  to  those  liquid  mixtures 
containing  more  than  0.1%  by  weight 
benzene:  however,  the  Coast  Guard  will 
retain  a  level  of  0.5%  benzene  in  such 
mixtures  for  this  rulemaking.  The  Coast 
Guard  will  examine  the  results  from 
exposure  monitoring  on  board  vessels.  If 
these  results  indicate  dangerous 
benzene  vapor  concentrations  above  the 
action  level  (benzene  liquid 
concentrations  of  approximately  0.5%), 
the  Coast  Guard  will  consider  lowering 
this  threshold  to  a  level  that  will  reduce 
such  dangerous  vapor  concentrations. 
The  threshold  listed  in  the  regulations 
does  not  prevent  companies  from 
voluntarily  adopting  a  lower  threshold  if 
their  policy  is  to  achieve  as  low  a 
benzene  vapor  concentration  as 
possible. 

5.  Section  197.505    Definitions 

"Action  level".  One  comment 
suggested  adding  to  the  end  of  this 
definition  "bom  vessels  regulated 
hereunder."  The  comment  stated  that 
with  this  clarification  only  those  cargoes 
with  0.5%  or  more  benzene  would  be 
regulated  by  the  rule,  and  expostu^s  at 
or  above  0.5  ppm  would  not  be 
considered  if  the  benzene  concentration 
in  the  liquid  was  below  0.5%. 

The  Coast  Guard  agrees  that  wording 
similar  to  that  proposed  would  help  to 
avoid  confusion,  and  modified  S  197.505 
of  the  rule  accordingly.  Concerning  the 
second  portion  of  the  comment,  the 
Coast  Guard's  position  is  that  in  nearly 
all  instances  liquid  benzene 
concentrations  below  0.5%  will  give  rise 
to  benzene  vapor  concentrations  below 
0.5  ppm. 

"Employee".  One  comment  proposed 
adding  the  words  "terminal,  cargo, 
owner,  or  consignee"  suggesting  that 
everyone  aboard  would  be  protected 
from  benzene  vapor  exposure.  The 
comment  pointed  out  that  there  are 
numerous  people  working  on  vessels 
that  are  not  employed  by  the  vessel 
owner,  charterer,  managing  operator,  or 
agent 

The  Coast  Guard  agrees  that  there  are 
many  people  working  on  vessels  that 
fall  outside  the  rule's  definition  of  the 
employee.  However,  there  is  no  need  to 
change  the  definition  because  these 
personnel  are  covered  as  nonemployees 
in  S  197.530.  They  are  protected  by  the 
rule  since  the  person  in  charge  is 
responsible  for  certain  precautionary 
measures  with  respect  to  these 
individuals.  * 

"Employer".  One  comment  proposed 
adding  the  words  "or  any  association, 


union,  or  other  organization  with  which 
individuals  serving  in  the  marine 
industry,  or  their  employers,  are 
associated."  The  comment  contended 
that  this  addition  would  allow  unions  to 
share  some  of  the  surveillance  and 
health  responsibilities  with  employers. 

The  Coast  Guard  agrees  that 
cooperation  between  labor  and 
management  would  facilitate 
compliance  with  these  rules,  and  there 
is  nothing  in  these  rules  that  prevent 
unions  from  sharing  responsibility  if 
management  and  labor  agree.  However, 
the  Coast  Guard  needs  to  identify  a 
single  responsible  party,  and  the 
employer  is  in  the  best  position  to 
safeguard  the  health  of  employees. 

"Operations  involving  benzene".  Four 
comments  requested  a  definition  for  this 
term  which  was  used  throughout  the 
proposed  rule.  They  felt  the  need  for  a 
definition  to  distinguish  between  those 
employed  to  work  with  vessels  carrying 
benzene  and  those  individuals  who  are 
in  the  area  as  vendors  or  repairmen  who 
have  nothing  to  do  with  cargo 
operations. 

The  Coast  Guard  agrees  and  added  a 
new  definition  to  §  197.505. 

"Person-in-charge".  One  comment 
recommended  expansion  of  the 
proposed  definition.  For  self-propelled 
vessels,  it  suggested  adding  "licensed 
operator"  since  many  towboat  operators 
have  operator's  licenses  rather  than 
master's  licenses.  For  barges,  the 
comment  suggested  additional  language 
to  cover  all  circumstances,  including 
when  a  vessel  is  stationary  and  when  it 
is  underway. 

The  Coast  Guard  agrees  with  these 
suggestions,  and  expanded  the 
definition  in  §  197.505. 

'Time  weighted  average  exposure 
limit",  (a)  Four  comments  said  that  the 
abbreviation  TWA  commonly  means  an 
average  exposure,  not  a  limit.  One  of 
these  comments  suggested  using  T\VAL 
(Time  Weighted  Average  Exposure 
Limit). 

The  Coast  Guard  disagrees;  TWA  is 
commonly  used  in  the  sense  of  a  limit. 
Since  TWA  is  carefully  defined,  there 
should  be  little  chance  of  confusion. 

(b)  One  comment  wanted  further 
elaboration  of  the  definition,  to  include 
the  concept  of  a  continuous  8  hour 
period  or  other  parameters.  The 
comment  emphasized  the  need  for  the 
term  to  be  well  defined. 

The  Coast  Guard  recognizes  the  need 
to  be  precise  in  this  definition.  However. 
many  marine  personnel  work  multiple 
shifts  of  4  or  6  hours  in  a  day,  so  a 
continuous  8  hour  period  is 
inappropriate.  For  those  work  schedules 
involving  less  than  an  8  hour  exposure 
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over  a  24  hour  period,  the  benzene  vapor 
exposure  should  be  averaged  over  8 
hours,  using  a  zero  exposure  level  during 
the  period  of  nonexposure.  For  workers 
exposed  for  more  than  8-hours  in  a  day, 
the  benzene  vapor  exposure  should  be 
adjusted.  The  Coast  Guard  is  amending 
the  definition  in  §  197.505  to  clarify  this 
point. 

"Vapor  control  or  recovery  system", 
(a)  Three  comments  proposed  changing 
the  words  "prevent  personnel  exposures 
to"  to  "collect"  so  as  to  reflect  the  fact 
that  vapor  recovery  systems  are 
intended  to  protect  the  environment  by 
collecting  vapors. 

The  Coast  Guard  agrees  with  the 
proposal,  and  will  amend  the  definition 
in  §  197.505. 

(b)  Two  comments  proposed  that  this 
rulemaking  allow  vapor  recovery 
systems  to  reduce  benzene  vapor 
exposures. 

The  Coast  Guard  points  out  that  the 
rule  already  allows  companies  to  use 
vapor  recovery  systems  to  reduce 
benzene  vapor  exposures. 

6.  Section  197.515(a) 

One  comment  felt  there  would  be 
confusion  with  the  abbreviation  TWA 
for  time  weighted  average  exposure 
limit.  It  suggested  using  PEL  or  TWAEL 
(Time  Weighted  Average  Exposure 
Limit). 

The  Coast  Guard  disagrees.  The  term 
PEL  refers  to  both  TWA  and  the  STEL. 
since  both  must  be  satisfied,  so  it  would 
be  inappropriate  to  use  it  in  place  of 
TWA  by  itself.  The  Coast  Guard 
selected  terminology  consistent  with 
that  used  by  others  in  this  field. 

7.  Section  197.515(b) 

Four  comments  objected  to  the 
requirement  that  exposures  at  the  STEL 
not  occur  more  than  four  times  a  day 
and  that  the  exposures  be  at  least  one 
hour  apart.  They  stated  that  these 
requirements  come  from  the 
int.-oduction  to  the  American  Congress 
of  Governmental  Industrial  Hygienists 
(ACGIH)  Threshold  Limit  Values  (TLV) 
booklet,  and  that  the  ACGIH  intended 
this  as  a  general  suggestion  rather  than 
a  "requirement."  They  pointed  out  that 
these  requirements  exceed  those  of 
OSHA  and  would  impose  a  major 
additional  burden  on  the  marine 
industry. 

The  Coast  Guard  agrees  that  its 
requirements  for  exposures  at  the  STEL 
exceed  those  of  OSHA  but  notes  that 
the  marine  environment  is  unique  in  that 
personnel  are  often  exposed  to  high 
concentrations  of  benzene  vapor  for 
short  durations.  The  Coast  Guard 
concluded  that  this  may  present  a 
greater  risk  to  personnel  than  lower 


exposures  for  standard  8  hour  days,  and 
that  it  is  prudent  to  adopt  STEL 
restrictions.  Without  such  STEL 
restrictions,  exposures  could  easily  (and 
legally)  be  at  the  STEL  for  most  or  all  of 
the  time  the  worker  was  exposed.  For 
example,  the  8  hour  TWA  (1  ppm) 
requirement  could  be  satisfied  with  a  1.6 
hour  exposure  at  the  STEL  (5  ppm)  and 
6.4  hours  with  no  benzene  vapor 
exposure.  The  Coast  Guard's  position  is 
that  these  exposure  conditions  are 
dangerous  and  for  this  reason  adopted 
the  provisions  specified  in  the 
introduction  to  the  TLV  booklet. 

8.  Section  197.525 

(a)  One  comment  suggested  that  the 
use  of  the  phrase  "that  person's  vessel" 
implied  that  the  person  in  charge  was 
assigned  to  or  owned  the  vessel  in 
question. 

The  Coast  Guard's  position  is  that  the 
person  in  charge  either  owns  or  has 
been  given  responsibility  by  the 
employer  (the  owner,  operator,  lessee, 
etc.)  for  that  vessel,  and  hence  is 
assigned  to  and  responsible  for  that 
vessel. 

(b)  One  comment  objected  to  making 
the  person  in  charge  responsible  for 
compliance  with  this  rulemaking  since 
that  person  is  usually  a  tankerman  for 
barges.  The  comment  argued  that 
tankermen  are  not  the  appropriate 
choice  for  this  responsibility,  since  they 
either  are  not  adequately  trained,  are 
not  sufficiently  knowledgeable,  or  do 
not  have  sufficient  authority  to  perform 
this  function. 

The  Coast  Guard  revised  the 
definition  of  person  in  charge  in 
§  197.505  to  further  clarify  who  is  the 
responsible  individual  on  board  the 
vessel.  If  the  person  in  charge,  however, 
cannot  perform  this  function  adequately, 
then  the  employer  must  either  train  the 
employee  to  do  so  or  put  another 
individual  in  charge  who  can  carry  out 
this  responsibility  with  sufficient 
knowledge  and  authority. 

(c)  Two  comments  raised  the  question 
of  whether  the  person  in  charge  had 
responsibility  for  Federal.  Slate,  and 
local  government  personnel. 

The  Coast  Guard  rewrote  §  197.530(a) 
to  clarify  the  point  that  the  person  in 
charge  is  not  responsible  for 
governmental  personnel.  In  general,  the 
Coast  Guard  does  not  have  jurisdiction 
over  governmental  personnel  other  than 
its  own.  Therefore  it  is  the  responsibility 
of  each  governmental  agency  to  protect 
its  own  employees.  However,  Coast 
Guard  personnel  will  certify  that  they 
have  undergone  medical  testing  and 
monitoring  equivalent  to  that  required 
for  nonemployees  who  are  not  Federal. 


State,  or  local  government  personnel 
(5  197.530  and  29  CFR  1910.1028). 

(d)  One  comment  advanced  the 
position  that  a  person  other  than  an 
employee  must  provide  his  or  her  own 
protective  clothing  and  equipment. 

The  Coast  Guard  rev«xite  §  197.530(a] 
to  require  that  this  equipment  meet 
certain  testing  requirements,  making  it 
impractical  for  the  employer  to  furnish 
the  equipment  for  the  nonemployee. 
Usually  the  clothing  and  equipment  are 
supplied  by  the  nonemployee's 
company;  however,  the  employer  can 
supply  these  if  the  employer  has 
clothing  and  equipment  (particularly  the 
correct  model  of  respirator)  that  will  fit 
the  nonemployee. 

(e)  One  comment  said  that  the  record 
should  be  clarified  that  no  Federal. 
State,  or  local  o^icial  has  the  authority 
to  force  the  person  in  charge  to  take  an 
action  in  violation  of  the  regulations. 

The  Coast  Guard  agrees,  pointing  out 
that,  except  in  some  emergency 
situations,  this  is  true  for  all  regulations. 

9.  Section  197.530 

(a)  One  comment  suggested  that  this 
section  seemed  to  say  that  Coast  Guard 
inspectors  could  not  monitor  cargo 
transfers. 

The  Coast  Guard's  position  is  that  this 
is  not  the  case.  Before  Coast  Guard 
personnel  are  allowed  to  enter  areas 
containing  benzene  or  benzene  vapors, 
they  undergo  training,  are  medically 
monitored,  and  are  issued  proper 
clothing,  equipment,  and  respirators. 
Internal  Coast  Guard  procedures  are  at 
least  equivalent  to  those  in  this  rule. 

(b)  One  comment  asked  who  is 
responsible  for  medical  surveillance  of 
third  party  personnel  (nonemployees) 
not  subject  to  OSHA's  standards. 

The  Coast  Guards  view  is  that  the 
employer  of  the  nonemployee  is 
responsible  for  medical  surveillance. 

(c)  Another  comment  asked  whether, 
in  those  cases  where  the  employer 
installed  engineering  controls,  third 
party  personnel  would  have  the 
authority  to  order  manual  or  visual 
gauging  that  would  expose  employees  to 
benzene  vapor  in  harmful  quantities. 

The  Coast  Guard's  position  is  that 
these  personnel  can  request  manual  or 
visual  gauging  for  determining  cargo 
quantities  or  for  taking  cargo  samples 
but  that  the  procedure  used  must  meet 
the  exposure  standards  in  this  part.  All 
employees  and  nonemployees  involved 
in  the  operation  will  need  respirators 
and  personal  protective  equipment  that 
meet  the  standards  outlined  in  this 
rulemaking. 

(d)  This  comment  also  asked  whether 
U.S.  flag  vessels  in  foreign  ports  have  to 
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obey  foreign  authorities  even  if  it  means 
bypassing  engineering  controls. 

The  Coast  Guard  notes  that  in  such 
cases  the  person  in  charge  can  take 
measures  other  than  engineering 
controls  to  prevent  exposure,  such  as 
the  use  of  respirators  and  personal 
protective  clothing  and  equipment. 

(e)  Another  comment  argued  that 
these  rules  placed  an  undue  burden  on 
the  employer  to  perform  compliance 
checks  on  third  party  i>ersonnel  (both 
governmental  and  nongovernmental), 
and  that  since  workers,  other  than  crew 
on  Coast  Guard  certificated  vessels, 
were  covered  by  OSHA's  rules,  these 
checks  were  redundant. 

The  Coast  Guard's  position  is  that 
such  compliance  checks  are  necessary 
for  protecting  non-governmental  third 
party  personnel  (governmental  third 
party  personnel  are  covered  by  their 
employer),  as  speciHed  in  S  197.530  and 
§  197.535.  Note  that  these  comphance 
checks  constitute  only  examination  of 
the  written  certification.  When  on 
certificated  vessels,  nonemployees  are 
covered  by  Coast  Guard  rules,  not 
OSHA's.  The  Coast  Guard  does  not 
believe  it  is  an  undue  burden  to  perform 
compliance  checks  on  these  personnel. 

10.  Section  197.530(a)(2) 

One  conunent  pointed  out  that  there  is 
an  inconsistency  between  paragraphs 
\i  197.530(a)(2)  and  197.560(a)(2)  in  that 
the  former  requires  a  physician  to 
conduct  the  medical  examination,  while 
the  latter  requires  the  examination  to  be 
carried  out  by  a  physician  or  under  the 
supervision  of  a  physician. 

The  Coast  Guard  agrees  that  there  is 
an  inconsistency  and  that  all  physical 
examinations  can  be  effectively  carried 
out  either  under  the  supervision  of  a 
physician  or  by  a  physician.  The  final 
rule  reflects  this  by  modifying 
§  197.530(a)(2). 

11.  Sections  197.530(a)  (3)  and  (4) 

The  comment  proposed  adding  "46 
CFR "  in  the  references  to  "55  197.550(b) 
and  197.550(c)"  to  prevent  ambiguity 
and  to  parallel  the  use  of  29  CFR  when 
referencing  OSHA's  rules. 

The  Coast  Guard  followed  the  current 
Federal  Register  and  Code  of  Federal 
Regulations  style  manual.  The  "Title 
CFR"  citation  is  not  used  when 
referencing  title  46  but  is  included  when 
referencing  other  Titles. 

12.  Section  197.530(c) 

(a)  Three  comments  objected  to  the 
requirement  that,  before  an  individual 
engages  in  a  benzene  operation,  that 
person  or  a  representative  of  the  entity 
employing  that  person  must  submit  a 
copy  of  the  health  and  equipment 


certification  to  the  person  in  charge  of 
the  vessel.  These  comments  proposed 
replacing  "submit"  with  "have  a  copy  of 
the  certification  available  for  review"  to 
reduce  the  recordkeeping  burden  for  the 
person  in  charge. 

The  Coast  Guard  agrees  it  is  not 
necessary  to  submit  a  copy  of  the 
certification  to  the  person  in  charge.  It 
is,  however,  necessary  that  the  person 
have  the  certification  available,  and  that 
the  person  in  charge  examine  it  to 
ensure  the  individual  meets  all  of  the 
requirements  in  \  197.530.  The  Coast 
Guard  revised  5  197.530  to  reflect  this. 
Ths  certification  can  be  as  simple  as  the 
sample  form  provided  in  Appendix  F 
and  as  small  as  a  wallet  card. 

(b)  One  conunent  also  sugestcd 
removing  "of  the  vessel"  from  the  last 
line,  without  giving  a  reason. 

The  Coast  Guard's  position  is  that 
these  words  are  needed  to  avoid 
ambiguity  over  who  must  receive  the 
certification.  There  may  be  more  than 
one  "person  in  charge"  during  benzene 
operations,  e.g.,  one  in  charge  of  the 
terminal  facility  and  one  in  charge  of  the 
vessel. 

13.  Section  197.535 

(a)  Two  comments  objected  to  the 
requirement  that  a  regulated  area  be 
established  when  the  benzene  vapor 
concentration  exceeds  the  PEL.  rather 
than  establishing  a  regulated  area  based 
on  actual  worker  exposure  levels,  as 
with  OSHA's  rules. 

The  Coast  Guard  notes  that  decks  of 
vessels  are  open  areas  and  therefore 
benzene  vapor  concentrations  will 
fluctuate  to  a  much  greater  degree  than 
in  a  typical  building  regulated  by  OSHA. 
In  addition,  workers  conducting 
different  operations  will  not  be  present 
at  the  same  time.  For  these  reasons,  the 
Coast  Guard  established  regulated  areas 
based  on  benzene  vapor  concentrations 
rather  than  exposures. 

(b)  Three  comments  objected  to  the 
requirement  for  a  posted  sign  with  the 
wording  "RESPIRATORS  REQUIRED." 
saying  that  it  would  be  a  burden  on  the 
employer.  For  example,  if  the  exposures 
normally  do  not  exceed  the  PEL,  the 
employer  may  not  own  respirators. 

The  Coast  Guard  notes  that  5  197.535 
applies  only  when  the  benzene  vapor 
concentration  exceeds  or  is  likely  to 
exceed  the  PEL  If  through  engineering 
controls  or  other  methods,  the 
concentration  does  not  exceed  the  PEL. 
the  person  in  charge  need  not  establish 
a  restricted  area  and  no  signs  need  to  be 
posted.  However,  if  engineering  controls 
are  not  used  and  benzene  vapor 
concentrations  exceed  the  PEL.  both  an 
effective  warning  and  protection  for 
workers  are  required. 


(c)  Another  comment  noted  that 
detector  tubes  cannot  accurately 
measure  low  benzene  vapor 
concentrations  when  other  hydrocarbon 
vapors  are  present,  and  that  other 
means  that  can  be  used  aboard  vessels 
do  not  give  immediate  results.  The 
comment  suggested  employers  use  data 
from  the  initial  monitoring  and/or 
periodic  monitoring  to  determine  the 
boundaries  of  regulated  areas. 

The  Coast  Guard  agrees  with  the 
comments  on  benzene  vapor 
concentration  detection,  and  accepts 
that  for  cargoes  in  which  benzene  liquid 
is  mixed  with  other  hydrocarbons,  prior 
monitoring  is  an  effective  method  for 
determining  the  benzene  vapor 
concentration.  The  final  rule  authorizes 
this  approach. 

(d)  Another  comment  held  that  the 
Coast  Guard  was  not  strict  enough.  The 
comment  proposed  that  all  unmanned 
cargo  decks  should  be  designated  as 
restricted  areas  whenever  a  barge 
carries  cargoes  or  cargo  residues 
regulated  by  this  rule.  This  designation 
would  therefore  be  independent  of  the 
benzene  vapor  concentration,  with 
workers  required  to  have  respirators 
and  protective  clothing  when  entering 
restricted  areas. 

The  Coast  Guard  disagrees,  since  this 
would  be  overly  restrictive  and  not  cost 
effective.  This  would  designate  all  such 
cargo  decks  as  restricted  areas,  even  if 
they  had  a  low  benzene  vapor 
concentration. 

14.  Section  197.535(b) 

Eight  comments  objected  to  the 
requirement  that  no  one  enter  a 
restricted  area  alone,  particularly  an 
open  deck,  due  to  the  labor  cost 
involved  and  the  unnecessary  exposure 
to  a  second  worker.  One  comment 
argued  that  a  "buddy"  system  is 
justified  where  entry  into  spaces  or 
areas  pose  an  immediate  risk, 
particularly  confined  spaces — but  that 
the  requirement  was  unreasonable  for 
vessels  carrying  benzene,  particularly 
on  open  decks.  The  comment  contended 
that  the  "buddy  system"  would  result  in 
doubling  the  number  of  workers 
exposed  to  benzene  vapor.  Another 
comment  proposed  language  requiring 
that,  rather  than  having  one  person 
accompany  another,  the  second  person 
should  remain  in  constant  contact  with 
the  person  entering  the  regulated  area. 
Furthermore,  the  comment  proposes  that 
there  be  another  person  at  the  point  of 
access  for  all  confined  space  entries. 

The  Coast  Guard  intends  that  there  be 
another  worker  nearby  to  assist  in  the 
event  of  a  problem,  and  not  that  a 
second  worker  be  exposed.  The  second 
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individual  need  not  be  a  vessel 
employee:  the  second  individual  could 
be  a  terminal  employee.  This  is  not  a 
signiflcant  burden  since  normally  there 
is  a  terminal  employee  on  the  dock  and 
a  vessel  employee  on  the  vessel  during 
cargo  transfer.  Normal  confined  space 
entry  procedure  is  to  have  a  second 
worker  at  the  point  of  access.  The  final 
rule  contains  wording  to  this  effect 
incorporating  the  suggestions  of  the  last 
comment. 

15.  Section  197.535(c) 

Eight  comments  objected  to  the 
requirement  for  barricades  or  other 
devices  used  to  indicate  the  boundaries 
of  restricted  areas.  The  comments 
claimed  that  these  barricades  or  devices 
are  unnecessary,  particularly  when 
entry  to  a  vessel  is  restricted  to 
authorized  personnel. 

The  Coast  Guard  acknowledges  the 
burden  wooden  or  metal  barricades 
could  impose,  and  amended  the  final 
rule  to  allow  painted  areas  or  equivalent 
marking  devices. 

16.  Section  197.540(a)(1) 

Three  comments  suggested  that  the 
required  personal  exposure  monitoring 
carried  out  on  one  vessel  should  be 
applicable  to  all  sister  ships,  providing 
that  all  conditions  are  the  same. 

Although  conditions  on  board  sister 
ships  cannot  be  identical,  the  Coast 
Guard  agrees  that  if  cargo,  equipment, 
and  operations  are  nearly  the  same, 
results  from  exposure  monitoring  for  one 
ship  can  be  used  for  others.  The  final 
rule  incorporates  this  concept. 

17.  SecUon  197.540(a)(3) 

Three  comments  suggested  replacing 
the  term  "STEL"  with  "short  term 
exposure,"  since  the  workers  are  being 
monitored  to  determine  the  exposure 
level  rather  then  to  determine  an 
exposure  limit. 

The  Coast  Guard  agrees  that  what  is 
being  monitored  is  an  exposure  level 
and  not  an  exposure  limit  and  will 
change  "STEL"  to  "short  term  exposure 
level"  in  this  section. 

1&  Section  197.540(a)(4) 

Two  comments  proposed  deleting  the 
entire  paragraph,  since  there  are  many 
parameters  determining  the  level  of 
benzene  vapor  exposure,  not  just  the 
benzene  liquid  concentration  in  the 
cargo. 

The  Coast  Guard  included  this 
provision  to  reduce  the  burden  on  the 
industry.  With  all  conditions  being 
equal,  a  liquid  cargo  containing  a  lower 
concentration  of  liquid  benzene  will  give 
rise  to  a  lower  vapor  concentration  than 


a  cargo  with  a  higher  liquid  benzene 
concentration. 

19.  Section  197.540(a)(5) 

(a)  Three  comments  advocated 
replacing  the  term  "adverse  •  *  • 
operation"  with  "weather  conditions 
which  will  aggravate  benzene 
exposure."  The  comments  suggested 
that  this  would  make  explicit  the 
requirement  to  test  during  those  periods 
when  the  weather  would  maximize 
benzene  vapor  exposures  and  not  during 
bad  weather  with  winds  which  would 
minimize  benzene  vapor  exposures. 

The  Coast  Guard  incorporated  this 
suggestion  into  the  final  rule  by  revising 
§  197.540(a)(5). 

(b)  Two  comments  argued  that  the 
two  sentences  in  this  paragraph  were 
confusing.  The  first  requires  testing 
during  weather  conditions  typical  of 
benzene  operations  while  the  second 
requires  testing  during  weather 
conditions  likely  to  maximize  benzene 
vapor  concentrations.  Both  comments 
recommended  rewriting  the  paragraph. 

The  Coast  Guard  modified  the 
wording  in  §  197.540(a)(5)  to  emphasize 
the  fact  that  this  is  a  two  step  process. 
In  a  clearer  fashion,  the  rule  now 
requires  as  a  first  step  that  the  initial 
monitoring  be  performed  during  typical 
weather  conditions.  As  a  second  step,  if 
the  monitoring  indicates  that  benzene 
vapor  concentrations  could  exceed  the 
PEi,  the  rule  requires  additional 
monitoring  for  weather  conditions  likely 
to  produce  high  benzene  vapor 
concentrations  (e.g.,  low  winds,  high 
temperatures). 

(c)  One  comment  asked  for  a 
definition  of  "normally  high"  and 
pointed  out  that  the  proposed  rule 
required  monitoring  under  one  of  three 
conditions,  "low  wind,  stable  air,  or  high 
temperature,"  while  paragraph 

S  197.540(c)  required  monitoring  for  only 
one  set  of  conditions,  sampling  during 
July  or  Augiist. 

The  Coast  Guard  rewrote  this  section 
to  eliminate  the  wording  "normally 
high."  To  clarify  the  conditions  under 
which  ijeriodic  monitoring  must  be 
conducted,  the  Coast  Guard  also 
rewrote  9  197.540(c).  In  addition,  there 
may  be  instances  where  seasonal 
variations  in  weather  result  in 
significantly  difTerent  benzene  vapor 
concentrations.  The  personal  exposure 
reduction  program  can  take  these 
variations  into  account  but  must  be 
supported  by  both  initial  and  periodic 
monitoring  during  the  year.  The  Coast 
Guard  renumbered  S  197.540(d)(3)  to 
S  197.540(d)(4)  and  added  a  new 
S  197.540(d)(3)  to  account  for  such  cases. 


20.  Section  197.540(a)(6) 

(a)  One  comment  suggested  deleting 
the  paragraph  and  replacing  it  with  a 
reference  to  Appendix  D  or  to  another 
equally  effective  test  method. 

The  Coast  Guard  did  not  intend  to 
specify  a  mandatory  test  method,  as 
there  are  presently  several  effective  test 
methods.  The  Coast  Guard's  position  is 
that  specifying  the  accuracy  of  the  test 
method  is  important  and  a  minimum 
level  of  accuracy  must  be  mandatory. 
Appendix  D  is  advisory  only  and  is  not 
referenced  as  a  mandatory  requirement 

(b)  Two  comments  argued  that  the 
accuracy  requirements  were 
unnecessary. 

The  Coast  Guard  disagrees.  Without 
minimum  levels  of  accuracy  there  is  no 
assurance  that  monitoring  will  be 
performed  in  a  correct  manner. 
However,  there  is  an  ambiguity  in  the 
proposed  rule.  The  words  "All 
monitoring"  actually  refers  to  the 
methodology  for  determining  the 
concentration  bom  the  sampling  device, 
rather  than  the  accuracy  of  the  sampling 
process.  To  remove  this  ambiguity, 
§  197.540(a)(6)  was  rewritten. 

21.  Section  197.540(b) 

(a)  Five  comments  criticized  the 
requirement  that  only  the  results  of 
monitoring  conducted  within  one  year 
before  the  effective  date  of  the  final  rule 
could  be  used.  They  felt  that  initial 
monitoring  performed  to  satisfy  OSHA's 
requirements  since  September  1987 
should  be  acceptable  to  the  Coast 
Guard. 

The  Coast  Guard  agrees  and  this 
change  is  reflected  in  the  final  rule  in 
§  197.540(b). 

(b)  Two  comments  asked  for  six 
months  to  complete  the  initial 
monitoring,  instead  of  sixty  days 
provided  in  the  proposed  rule.  The 
comments  cited  the  complexity  of 
monitoring  exposures  over  a  wide  range 
of  conditions  and  geographical 
locations. 

The  Coast  Guard  accepts  that  sixty 
days  may  be  insufficient  but  concludes 
that  six  months  is  excessive.  The  period 
for  initial  monitoring  was  extended  to 
three  months  in  revised  S  197.540(b). 

(c)  One  comment  asked  whether  there 
is  need  to  perform  initial  monitoring  for 
each  vessel  or  whether  the  Coast  Guard 
would  accept  initial  monitoring  of 
typical  benzene  operations.  If  the  latter, 
there  would  not  be  any  need  for  initial 
monitoring  of  each  tank  barge. 

The  Coast  Guard  intends  that  all 
barges  and  ships  undergo  initial 
monitoring,  except  for  those  vessels  of 
the  same  class  where  the  procedures. 
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equipment,  work  practices,  cargo,  and 
control  equipment  are  nearly  identical. 
In  that  case,  only  one  vessel  of  each 
would  have  to  undergo  initial 
monitoring. 

22.  Section  197.540(c) 

(a)  One  comment  said  that  there  was 
no  need  for  annual  monitoring  except 
when  there  had  been  a  change  in 
procedure,  equipment,  or  work 
practices.  Another  comment  objected  to 
the  idea  of  annual  monitoring  for  those 
cases  where  the  initial  monitoring  found 
low  concentrations  or  where  engineering 
controls  were  adopted. 

The  Coast  Guard  disagrees  and  views 
the  annual  monitoring  as  an  auditing 
procedure  to  ensure  that  conditions 
have  not  changed  or  that  engineering 
controls  are  still  effective. 

(b)  Three  comments  questioned  the 
timing  of  the  annual  monitoring  in  July 
and  August,  suggesting  that  the 
requirement  should  explicitly  require 
monitoring  during  times  that  would  lead 
to  the  highest  benzene  vapor 
concentration. 

The  Coast  Guard  specifies  tests 
during  July  and  August  since  they  are 
likely  to  produce  the  highest  vapor 
concentrations. 

(c)  Another  comment  advanced  the 
position  that  annual  monitoring  was 
insufficient.  Since  there  are  now  passive 
monitoring  devices  for  humans, 
employees  should  carry  these  devices  at 
all  times. 

The  Coast  Guard  disagrees.  Currently, 
available  passive  devices  must  be  sent 
to  laboratories  for  analysis  and 
interpretation.  Requiring  industry  to  use 
this  procedure  for  year  round  monitoring 
would  be  expensive.  Annual  monitoring 
provides  good  results  and  is  more  cost 
effective.  Companies,  however,  may 
wish  to  perform  additional  testing  using 
passive  monitors. 

23.  Section  197.540(d)(1) 

Four  comments  argued  that  there  was 
no  need  to  monitor  benzene  vapor 
exposures  if  changes  in  conditions 
would  lower  the  benzene  vapor 
concentration.  They  suggested  replacing 
"change"  by  "increase." 

The  Coast  Guard  agrees  and  modified 
§  197.540(d)(1)  of  the  rule  accordingly. 

24.  Section  197.540(d)(2) 

(a)  Two  comments  objected  to  the 
emergency  monitoring  requirement,  after 
spill  cleanup,  stating  that,  especially  for 
liquid  benzene-hydrocarbon  mixtures, 
portable  equipment  operable  by  vessel 
personnel  does  not  exist. 

The  Coast  Guard's  position  is  that 
following  benzene  cleanup  after  an 
emergency,  the  spill  site  must  be 


monitored  to  determine  whether  it  is 
safe  for  workers.  If  necessary,  the 
monitoring  devices  may  have  to  be 
analyzed  in  a  laboratory  or  by 
contractor  using  specialized  equipment 
brought  to  the  site. 

(b)  One  comment  objected  to  the  use 
of  the  term  "change  personal  exposure;" 
this  suggested  that  even  if  the 
emergency  reduced  personal  exposure, 
the  benzene  vapor  concentration  would 
have  to  be  measured. 

The  Coast  Guard  agrees  and  modified 
S  197.540(d)(2)  accordingly. 

(c)  One  conmient  asked  whether  the 
proposed  rule  required  monitoring 
equipment  on  the  vessel. 

The  Coast  Guard's  position  is  that 
tank  ships  must  have  equipment  on 
board,  along  with  personnel  trained  to 
use  and  maintain  the  equipment.  Since 
barges  are  usually  unmanned  and 
normally  operate  close  to  shore,  the 
employer  can  arrange  for  external 
assistance  and  need  not  have  the 
equipment  on  board.  The  Coast  Guard 
modified  S  197.540(d)(2)  to  clarify  this. 

25.  Section  197.540(e)(1) 

One  comment  criticized  the  30  day 
period  for  notifying  personnel  upon 
completion  of  the  personnel  monitoring 
as  too  short,  citing  the  need  for  more 
time  to  review  and  verify  results,  and  to 
locate  individuals. 

The  Coast  Guard  agrees  and  modified 
§  197.540(e)(1)  to  60  days  instead  of  30 
days. 

26.  Section  197.545 

(a)  Three  comments  objected  to  the 
provision  that  would  allow  labor  unions 
to  review  the  personnel  exposure 
reduction  programs.  They  felt  that  the 
plan  should  only  be  available  to 
employees  and  the  Coast  Guard. 

The  Coast  Guard  notes  that  the 
proposed  rules  did  not  address  review 
of  the  program  by  labor  unions. 
Specifically,  §  197.545(d)  requires 
notification  of  personnel  that  a  written 
program  is  available  for  review  on 
request.  Personnel  interested  in 
providing  a  copy  of  the  written  program 
to  labor  unions  are  not  restricted  from 
doing  so. 

(b)  One  comment  poiiited  out  that 
since  tank  barge  vents  are  normally 
located  within  10  feet  of  tank  gauging 
tubes,  personnel  gauging  tanks  may  be 
enveloped  by  the  benzene  vapor 
containing  plume.  To  prevent  this,  the 
comments  recommended  requiring 
vapor  recovery  whenever  loading  liquid 
benzene. 

The  Coast  Guard  disagrees.  Vapor 
recovery  systems  are  one  way  to  reduce 
exposures:  but  there  are  other  equally 


effective  methods,  such  as  the  use  of 
respirators. 

(c)  One  comment  objected  to  the  60 
working  days  as  insufficient  for 
developing  a  plan  to  reduce  personnel 
exposures.  The  comment  suggested  120 
working  days,  stating  that  even  120 
working  days  might  be  insufficient  to 
evaluate  engineering  controls. 

The  Coast  Guard  disagrees.  Sixty 
working  days  (12  calendar  weeks  or 
three  calendar  months)  is  sufficient  for 
drafting  a  program. 

27.  Section  197.545(c) 

One  comment  said  that  the 
requirement  to  modify  the  exposure 
reduction  program  "whenever  the 
exposure  monitoring  data  changes"  was 
too  broad;  some  changes  did  not 
warrant  modifying  the  program. 

The  Coast  Guard  modified  the 
wording  to  require  changes  in  the 
program,  only  when  monitoring  data 
show  increases  in  benzene  vapor 
concentrations. 

28.  Section  197.545(d) 

One  comment  thought  that  notifying 
employees  in  writing  of  the  existence  of 
an  exposure  reduction  program  was 
unnecessary  and  a  burden.  The 
comment  suggested  that  posting  a 
notification  in  the  workplace  would  be 
sufficient. 

The  Coast  Guard  believes  the 
comment  misinterpreted  the  proposed 
rule.  Section  197.545(d)  does  not  specify 
how  the  required  notification  must  be 
carried  out,  only  that  the  corrective 
action  program  must  be  in  writing — for 
example,  notification  can  be  carried  out 
by  letter  or  posting  a  notice. 

29.  Section  197.550(a) 

One  comment  strongly  objected  to  the 
use  of  an  air-purifying  respirator  (.\PR) 
with  such  known  carcinogens  as 
benzene.  It  pointed  out  that  NIOSH 
recommended  use  of  only  a  full 
faceplate  self-contained  breathing 
apparatus  (SCBA)  or  a  supplied  air 
respirator  (SAR)  operated  under  positive 
pressure.  The  comment  stated  that  even 
if  benzene  vapor  were  not  a  carcinogen, 
the  use  of  an  APR  against  benzene 
vapor  would  be  inappropriate  because 
benzene  vapor  does  not  have  adequate 
warning  properties. 

The  Coast  Guard's  position  is  that  for 
lower  benzene  vapor  concentrations 
APR's  are  effective,  and  notes  that 
OSHA  also  allows  their  use. 

30.  Section  197.550(b)(2) 

(a)  Four  comments  objected  to  the 
proposed  rule's  requirement  that  the 
employer  give  employees  respirators 
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free  of  charge.  The  comment  stated  that 
the  Coast  Guard  should  not  enter  into 
such  labor-management  areas. 

The  Coast  Guard  disagrees,  since  it  is 
the  responsibility  of  the  employer  to 
protect  the  employees  from  the  health 
dangers  of  benzene  vapor. 

(b)  Another  comment  suggested 
changing  "free  of  charge"  to  "without 
charge." 

The  Coast  Guard  agrees  and  changed 
the  wording  as  suggested. 

(c)  One  comment  asked  whether  the 
employer  is  responsible  for  providing 
respirators  to  nonemployees. 

The  Coast  Guard's  position  is  that  the 
employer  is  not  required  to  do  so  but 
can  if  the  employer  chooses  to  do  so. 
Neither  §  197.530  nor  §  197.550  requires 
the  employer  to  provide  clothing  or 
equipment.  To  make  this  point  clearer, 
the  Coast  Guard  added  a  note  after 
§  197.530(a)(4). 

(d)  Four  comments  objected  to  the 
second  SRntence  of  S  197.550(b)(2)  which 
requires  an  employer  to  provide  special 
types  of  respirators  to  employees  who 
cannot  use  negative  pressure 
respirators.  The  comments  claimed  that 
this  limited  employer  options  and  raised 
compliance  costs.  Three  cf  these 
comments  said  that  the  employer  should 
have  the  right  to  use  another  employee 
rather  than  purchase  expensive 
equipment.  The  fourth  comment 
suggested  the  use  of  "Administrative 
controls"  to  prevent  exposure. 

The  Coast  Guard  agrees.  The  Coast 
Guard  does  not  intend  to  dictate  worker 
assignments.  The  Coast  Guard's  interest' 
is  to  ensure  that  workers  exposed  to 
concentrations  of  benzene  greater  than 
the  PEL  are  equipped  with  effective 
respiratory  devices.  In  many  instances  a 
facility  will  transfer  benzene 
infrequently,  and  so  employers  may  be 
able  to  avoid  using  workers  who  are 
unable  to  use  negative  pressure 
re.spirator8.  The  Coast  Guard  has 
modified  {  197.550(b)(2)  accordingly. 
The  fourth  comment  does  not  define  the 
term  "Administrative  controls." 

(e)  Finally,  one  comment  asked  for 
clarification  on  who  would  make  the 
final  determination  as  to  whether  an 
employee  could  wear  a  negative 
pressure  respirator.  The  comment 
recommended  that  the  company 
designated  medical  examiner  make  this 
determination. 

The  Coast  Guard  accepts  this  view, 
recognizing  that  the  medical  examiner  is 
in  the  best  position  to  determine 
whether  an  employee  can  wear  a 
negative  pressure  respirator.  The  Coast 
Guard  modified  §  197.550(b)(2)  in  the 
rule  accordingly. 


31.  TabJe  197.550(b) 

Four  comments  pointed  out  that  the 
table  was  derived  from  OSFlA's 
standard,  and  that  OSHA  later  clarified 
the  title  of  the  first  column  to  mean  the 
number  of  multiples  of  the  TWA  or 
STEL  rather  than  ppm.  They 
recommended  that  the  Coast  Guard 
change  the  Table  to  reflect  OSHA's 
clarification. 

The  Coast  Guard  agrees,  and  so 
modified  the  Table. 

32.  Section  197.550(c)(2) 

(a)  One  comment  suggested  adding 
the  words  "who  perform  the  fitting" 
after  "Persons."  for  clarity. 

The  Coast  Guard  disagrees.  Not  only 
must  the  fitter  know  how  to  fit  a 
respirator,  but  the  employee  being  fitted 
must  know  the  factors  affecting  proper 
fit.  Without  such  information  the 
employee  may  not  realize,  for  example, 
that  by  growing  a  beard  the  respirator 
may  no  longer  fit.  Employees  being 
fitted  for  respirators  must  undergo 
training  so  that  they  know  the  factors 
that  ensure  a  good  fit.  The  Coast  Guard 
modified  S  197.550(c)(2}  to  increase 
clarity. 

(b)  Another  comment  emphasized  the 
need  for  an  unobstructed  sealing  surface 
between  the  faceplate  and  seal.  The 
crux  of  the  comment  was  that 
employees  must  be  clean  shaven  for  an 
effec*ive  seal.  They  offered  a  lengthy 
paragraph  describing  the  factors  that 
can  make  or  prevent  a  good  seal. 

The  Coast  Guard  agrees  that 
unobstructed  seals  are  crucial  in  making 
effective  seals,  and  added  a  statement 
to  that  effect  to  this  paragraph.  Some 
types  of  facial  hair — moustaches, 
goatees — may  not  prevent  a  good  seal. 
The  paragraph  suggested  in  the 
comment  was  added  to  appendix  E. 

33.  Sections  197.550(c)  (2)  and  (3) 

(a)  One  comment  suggested  that  since 
the  material  in  these  sections  is  covered 
by  Appendix  E,  the  material  should  be 
deleted. 

The  Coast  Guard  structured  this  part 
of  the  rule  so  that  the  general 
requirements  are  in  {  197.550(c)  (2)  and 
(3)  and  the  detailed  requirements  are  in 
appendix  E.  These  general  requirements 
serve  as  an  introduction  to  appendix  E. 
Without  these  general  requirement.s. 
appendix  E  would  be  isolated,  possibly 
leading  to  confusion. 

(b)  One  comment  also  argued  that 
these  sections  be  deleted,  as  the 
information  in  these  sections  was  also 
included  in  \  ig7.550(d). 

The  Coast  Guard  points  out  that  the 
information  provided  in  these  sections  is 
different  itom  the  information  provided 


in  S  197.550(d).  The  former  is  composed 
of  general  statements,  while  {  197.550(d) 
is  restricted  to  the  fit  testing  process. 
The  Coast  Guard  revised  the  wording 
for  clarity.  Since  appendix  E  is  made 
mandatory  elsewhere,  and  since  the 
second  sentence  is  not  really  necessary, 
paragraph  (c)(1)  was  removed  from  the 
final  rule.  The  other  two  paragraphs  are 
not  duplicated  elsewhere,  and  since  the 
requirements  are  important,  they  have 
been  retained.  Also,  paragraphs  .550 
(c)(2)  and  (c)(3)  were  relabeled  as 
paragraphs  .550  (d)(1)  and  (d)(2).  and  the 
original  paragraph  (d)  was  relabeled  as 
paragraph  .550(c).  However,  to  remove 
possible  misunderstanding  as  to  who 
"persons"  refers  to  in  both  paragraphs, 
the  Coast  Guard  has  changed  the  word 
to  "employees." 

(c)  The  same  comment  also  stated  that 
many  companies  have  a  "no  beard" 
policy,  a  policy  that  was  not  addressed 
in  the  proposed  rule. 

The  Coast  Guard,  rather  than  ban  all 
beards  whether  or  not  they  obstruct  the 
seal,  determined  that  a  performance 
oriented  approach  was  superior.  The 
rule  only  prohibits  facial  hair  that 
obstructs  the  seal.  The  employer  must 
also  ensure  that  if  the  employee  grows  a 
beard  (or  undergoes  any  other  change 
that  might  prevent  a  good  seal),  the 
employee  must  be  fit  tested  again  to 
determine  whether  the  re.spirator  se.il  is 
still  effective. 

34.  Section  197.550(c)(3) 

Five  comments  objected  to  the 
prohibition  to  the  use  cf  contact  lenses 
when  wearing  respirators.  They  cited  a 
recent  OSHA  guideline  containing  the 
statement  that  use  of  soft  lenses  or  gas 
permeable  hard  lenses  would  be  a  de 
minimis  violation,  pending  revision  of 
the  regulations.  One  comment  also 
pointed  out  that  in  case  of  emergency  it 
could  be  difficult  for  some  contact  lens 
wearers  to  switch  to  spectacles, 
particularly  aligning  spectacle  inserts. 

The  Coast  Guard  agrees,  and  modified 
the  last  sentence  of  the  paragraph  to 
allow  soft  lenses  and  gas  permeable 
hard  lenses.  Note  that,  as  discussed 
above,  the  paragraph  was  relabeled  as 
.550(d)(2). 

35.  Sections  197.550(d)  (2)  and  (3). 

One  comment  suggested  deleting 
these  two  sections  as  they  seem  to  be 
advisory  in  nature. 

The  Coast  Guard  disagrees,  noting 
that  the  two  paragraphs  are  mandatory 
and  contain  general  requirements  for 
respirator  selection  and  fit  test 
certification. 
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36.  Section  197.550(g)(3) 

One  comment  suggested  that  to  avoid 
confusion  between  the  8  hour 
requirement  and  the  "end  of  useful  life" 
indicator,  the  words  "even  if  this 
exceeds  eight  hours"  be  added  to  the 
end  of  the  paragraph. 

The  Coast  Guard  agrees,  and  modified 
the  rule.  In  addition,  the  Coast  Guard 
has  added  that  the  element  must  be 
replaced  at  the  start  of  the  shift,  so  that 
the  worker  can  be  assured  of  a  fresh, 
effective  element  at  the  start  of  a  shift. 

37.  Section  197.555 

One  comment  pointed  out  that 
protective  clothing  was  very  important 
in  preventing  absorption  of  benzene 
through  the  skin  and  recommended  the 
regulations  contain  specific 
requirements  addressing  permeation, 
penetration,  and  degradation  of  material 
used  in  the  clothing. 

The  Coast  Guard  agrees  as  to  the 
importance  of  protective  clothing,  but 
believes  this  requirement  is  best 
incorporated  in  a  performance-based 
approach.  In  addition,  the  Coast  Guard 
does  not  have  enough  information  to 
establish  specifications  for  clothing. 

38.  Sections  197.555  (b)  and  (c) 

(a)  Three  comments  criticized  the 
requirement  for  the  employer  to  provide 
personal  protective  clothing  and 
equipment  free  of  charge.  The  comments 
suggested  the  Coast  Guard  only  require 
the  employer  to  ensure  that  the 
employee  has  the  proper  clothing  and 
equipment  and  that  the  employee  wear 
or  use  the  clothing. 

The  Coast  Guard  disagrees  and 
maintains  that  it  is  the  employer's 
responsibility  to  provide  protective 
clothing  and  equipment  as  well  as  to 
maintain  it.  This  clothing  and  equipment 
is  worn  on  the  outside  of  an  employee's 
clothing  and  is  generally  worn  only  in 
areas  of  benzene  operations.  When  the 
employee  completes  the  operation,  the 
clothing  is  normally  removed; 
contaminated  clothing  must  undergo 
special  cleaning,  not  within  the 
capabilities  of  the  employee. 

39.  Section  197.555(c) 

Two  comments  proposed  adding  the 
words  "as  necsssary"  after  "eye 
goggles"  to  clarify  that  use  of  all  the 
listed  clothing  might  not  be  necessary. 

The  Coast  Guard  disagrees;  the  three 
clothing  items  are  always  needed  and 
are  not  optional. 

40.  Section  197.560 

(a)  One  comment  suggested  that  the 
required  periodic  medical  tests  be 
scheduled  to  coincide  with  Coast  Guard 
license  exam  requirements. 


The  Coast  Guard  agrees  with  this 
concept  that  it  is  cost  effective  to 
schedule  all  required  medical  and 
license  exams  at  the  same  time; 
however,  this  may  not  always  be 
practical. 

(b)  One  comment  asked  whether  the 
employer  had  only  to  offer  the  medical 
exam,  or  whether  the  employee  had  to 
take  the  exam. 

The  Coast  Guard's  intent  is  that  the 
employee  must  take  the  exam.  Benzene 
overexposures  can  often  be  detected  by 
certain  medical  tests  and  this  is  an 
important  part  of  an  employee's 
protection.  To  make  this  requirement 
clearer,  the  Coast  Guard  revised 
9  197.560(a)(1)  with  new  wording. 

(c)  Another  comment  noted  that 
OSHA  is  considering  adopting  a  generic 
standard  for  medical  surveillance,  and 
suggested  the  Coast  Guard  participate  in 
developing  OSHA's  standard  and  adopt 
it  by  reference. 

The  Coast  Guard  is  monitoring 
OSHA's  efforts  in  this  area  and  will 
consider  whether  to  adopt  it  once  the 
standard  is  promulgated. 

41.  Section  197.560(a)(1) 

One  comment  proposed  adding  to  the 
end  of  this  paragraph  a  statement  that, 
rather  than  the  employer  being 
responsible  for  compliance  by  the 
physician,  the  employer  must  make 
reasonable  efforts  to  ensure  the 
physician  is  in  compliance  with  these 
requirements. 

The  Coast  Guard  disagrees.  If  the 
physician  fails  to  comply  with  these 
requirements,  the  employer  is  not 
discharged  of  responsibility  for 
compliance  with  these  medical 
requirements.  If  necessary,  the  employer 
should  hire  another  physician  to  fulfill 
the  medical  requirements. 

42.  Section  197.560(a)(4) 

Two  comments  pointed  out  that  the 
American  Industrial  Hygiene 
Association  does  not  accredit  medical 
labs.  One  comment  suggested  using  the 
American  Medical  Association  instead. 

The  Coast  Guard  agrees  and  modified 
the  rule. 

43.  Section  197.560(b) 

(a)  Five  comments  questioned  the 
meaning  of  this  paragraph.  All  said  that 
their  interpretation  was  that  the  period 
for  physical  exams  would  begin  within 
sixty  days  of  the  implementation  of  the 
rule,  but  that  all  physical  exams  would 
not  have  to  be  completed  within  that 
period.  One  of  these  comments  pointed 
out  that  the  required  exposure 
monitoring  will  determine  which 
employees  need  medical  examinations, 
so  that  the  time  period  specified  in  this 
paragraph  should  begin  after  exposure 


monitoring  is  complete.  This  comment 
recommended  the  Coast  Guard  allow 
six  months  to  complete  all  exams  and  to 
notify  all  personnel. 

The  Coast  Guard  agrees.  Since 
exposure  monitoring  would  require 
considerable  time,  and  the  results  would 
have  to  be  known  before  medical  exams 
could  be  scheduled,  the  sixty  day  limit 
was  changed  to  apply  only  to  those 
employees  previously  exposed  to 
benzene  as  stated  in  §  197.560(b){2)(i). 
Note  that  §  197.560(b)  was  revised  to 
permit  three  months  for  medical  exams 
for  those  employees  not  previously 
exposed  to  benzene.  For  other 
employees,  all  tests  and  notifications  of 
test  results  must  be  completed  within 
six  months.  To  clarify  these  points,  the 
Coast  Guard  has  revised  §  197.560(b)(1) 
with  new  wording. 

(b)  Another  comment  asked  for  the 
parameters  of  the  medical  examination. 
It  also  advocated  restricting  the 
reporting  of  the  test  results  to  medical 
problems  related  to  benzene  vapor 
exposure  only. 

The  Coast  Guard  listed  the  medical 
exam  requirements  in  §  197.560(b)(5); 
the  required  tests  are  limited  to  benzene 
related  issues.  The  rule's  intent  is  to  test 
and  report  only  benzene  related 
abnormalities.  However,  the  employer  is 
not  prevented  from  offering  or  requiring 
other  tests — these  are  the  proper  subject 
for  traditional  management  labor 
negotiations.  The  Coast  Guard  agrees 
with  the  comment's  point  about 
restricting  the  reporting  of  test  results, 
based  on  the  privacy  issues  involved. 
Section  197.560(g)(3j  of  the  proposed 
rule  prohibits  the  physician  from 
including  in  the  written  opinion  required 
by  S  197.560(g)(1)  anything  that  has  "no 
bearing  on  the  employee's  ability  to 
work  in  a  benzene-exposed  workplace" 
or  the  ability  to  use  protective  clothing 
or  equipment  or  respirators. 

44.  Section  197.560(b)(2)(i) 

One  comment  suggested  clarifying  the 
10  ppm  limit  by  addmg  the  words  "as  an 
8  hour  TWA"  to  the  10  ppm  requirement. 
Without  this  change,  the  10  ppm  is 
essentially  undefined,  as  the  10  ppm 
could  be  a  peak  value  reached  once  a 
day  or  an  average  value  of  some  type. 

The  Coast  Guard  agrees  and  clarified 
the  rule  accordingly. 

45.  Section  197.560(b)(2)(ii) 

One  comment  cited  the  difficulty  in 
predicting  which  employees  will  be 
exposed  to  benzene  in  the  coming  year. 
The  comment  argued  that  the  wording 
"who  will  be  or  may  be  exposed"  was 
not  precise.  The  comment  suggested  the 
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wording  "may  reasonably  be  expected 
to  be  exposed  to  benzene." 

The  Coast  Guard  accepts  this  wording 
and  modified  the  rule  accordingly. 

48.  Section  197.560(b](5}(i) 

One  comment  expressed  the  difficulty 
of  establishing  an  occupational  history. 
The  comment  suggested  adding  the 
words  "a  detailed  review  of  the 
occupational  history  provided  by  the 
employee"  in  place  of  the  words 
"occupational  history"  to  clarify  who 
has  the  responsibility  for  the  accuracy 
and  completeness  of  the  work  history. 

The  Coast  Guard  agrees.  Some  of  the 
information  requested  by  the  employer 
can  only  be  provided  by  the  employee. 
The  rule  was  modified  to  reflect  this 
change. 

47,  Section  197.560(c)(1) 

(a)  One  comment  interpreted  this 
paragraph  as  requiring  annual  medical 
exams  for  each  employee  who  has 
continued  to  be  employed  by  the 
company,  whether  or  not  the  employee 
was  exposed  above  the  level  triggering 
the  initial  medical  exam,  and  even  if  the 
employee  is  no  longer  exposed  to 
benzene.  The  comment  recommended 
wording  to  relieve  employers  of  the 
necessity  of  testing  such  individuals. 

The  Coast  Guard  agrees  with  this 
point,  and  modified  the  rule  to  this 
effect. 

(b)  Another  comment  held  the  position 
that  the  person  in  charge  of  the  vessel 
should  not  be  responsible  for  the 
medical  monitoring  of  union  personnel, 
since  workers  may  go  from  company  to 
company  and  ship  to  ship.  The  comment 
did  not  propose  who  should  be 
responsible. 

The  Coast  Guard  notes  that 
§  197.560(c)(1)  makes  the  employer 
responsible  for  making  periodic  medical 
exams  available  to  affected  employees 
rather  than  making  the  person  in  charge 
responsible  for  the  exams.  While  it  is 
true  that  some  employees  will  move 
from  company  to  company,  the  current 
employer  remains  responsible  for  the 
employee's  health. 

48.  Section  197.560(c)(3) 

One  comment  felt  that  annual 
spirometry  and  heart  studies  performed 
every  three  years  was  excessive.  The 
practice  of  the  company  making  the 
comment  was  to  conduct  a  spirometry 
test  every  third  year  and  not  to  conduct 
heart  studies. 

The  Coast  Guard  determined  that  the 
proposed  requirements  were  necessary 
to  protect  workers.  The  medical  tests 
specified  in  this  paragraph  are  the  same 
as  those  required  by  OSHA. 


49.  Section  197.560(d)(1) 

One  comment  objected  to  a  second 
confirmatory  blood  count  within  two 
weeks,  arguing  that  the  industry  could 
not  always  meet  such  short  timeframes. 
The  comment  requested  a  four  to  six 
week  requirement. 

The  Coast  Guard  is  increasing  the 
time  allowed  for  repeat  blood  tests  to 
four  weeks. 

50.  Section  197.560(e) 

(a)  One  comment  contended  that  the 
urinary  phenol  test  is  inexact  and 
nonspecific  because  grapes,  bananas 
and  some  over  the  counter  medications 
produce  high  phenol  concentrations.  The 
comment  suggested  the  examining 
physician  obtain  an  accurate  dietary 
and  medication  history  at  the  time  of 
taking  the  sample. 

The  Coast  Guard  agrees  and  modified 
§  197.560(e)(1)  to  ensure  that  the 
employee  provide  a  dietary  and 
medication  history. 

(b)  One  comment  proposed  that  the 
required  urinary  phenol  test  need  not  be 
performed  within  72  hours  after  the  end 
of  the  employees  shift.  The  urine  sample 
should  be  preferably  taken  within  8 
hours  of  any  emergency  exposure,  and. 
while  the  sample  should  be  analyzed 
within  72  hours,  it  can  be  frozen  for 
analysis  at  a  later  time. 

The  Coast  Guard  agrees  that  the 
sample  can  be  frozen  if  analysis  is  not 
possible  within  72  hours,  and  modified 
§  197.560(e)(1). 

(c)  Six  comments  argued  that  the 
urinary  phenol  test  would  be  difficult  or 
impossible  to  conduct  if  the  emergency 
exposure  occurred  at  sea  or  in  a  foreign 
port.  The  comments  suggested  adding 
the  words  "if  feasible"  after 
"emergency,"  to  provide  flexibility.  One 
comment  wanted  the  U.S.  Government 
to  provide  a  listing  of  accredited 
laboratories  in  foreign  countries. 

The  Coast  Guard's  position  is  that  a 
phenol  test  is  critical.  If  testing  services 
are  not  available,  the  sample  can  be 
frozen  and  tested  at  a  later  time.  The 
proposal  that  the  U.S.  Government 
provide  a  listing  of  accredited  foreign 
laboratories  is  not  practical. 

51.  Sections  197.560(f)  (3)  and  (4) 

One  comment  reported  that  at  least 
one  company  does  not  send  this 
information  (description  of  worker 
exposure,  respirator,  and  personnel 
protective  clothing  and  equipment)  to 
the  physicians,  as  required  by  this 
section.  The  comment  added  that  it  is 
questionable  whether  physicians  will 
refer  to  the  information. 

The  Coast  Guard's  position  is  that  the 
physician  may  need  to  know  this 


information  to  conduct  a  thorough 
examination. 

52.  Section  197.560(f)(5) 

One  comment  objected  to  the 
requirement  in  paragraph  (5)  that 
employers  provide  the  examining 
physician  all  previous  employment- 
related  medical  examinations.  The 
Comment  stated  that  this  is  possible 
only  for  those  records  related  to  the 
period  the  employee  worked  for  the 
employer,  and  not  when  the  employee 
worked  for  others. 

The  Coast  Guard  agrees  and  changed 
the  rule  accordingly  by  rewriting 
§  197.560(f)(5). 

53.  Section  197.560(g)(1) 

One  comment  objected  to  the 
requirement  for  providing  the  employee 
with  the  physician's  written  opinion 
within  15  days.  Based  on  ship 
assignments  and  reUability  of  mail 
service,  the  comment  recommended  43 
days. 

The  Coast  Guard  agrees,  and  modified 
§  197.560(g)(1)  accordingly. 

54.  Section  197.560(g)(2) 

(a)  One  comment  expressed  concern 
that  a  physician  might  release 
information  to  the  employer  which  is 
unrelated  to  benzene  exposure. 

The  Coast  Guard  is  balancing  the 
need  to  protect  the  employee's  health 
with  protecting  the  employee's  privacy 
by  limiting  employer  access  only  to  a 
physician's  written  opinion,  which  can 
contain  only  medical  information 
relating  to  benzene  exposure.  The 
employer  must  have  such  access  so  the 
employee's  work  pattern  can  be 
adjusted  (or  the  employee  removed  from 
a  benzene  environment)  to  protect  the 
employee's  health.  Paragraph  (3) 
specifically  precludes  the  written 
opinion  from  containing  information  that 
has  no  bearing  on  the  employee's  ability 
to  work  in  a  benzene-exposed 
workplace. 

(b)  This  comment  also  urged  the  Coast 
Guard  require  the  physician,  on  the 
employee's  written  or  oral  request,  to 
give  the  results  directly  to  the  employee, 
rather  than  the  employer. 

The  Coast  Guard's  position  is  that  the 
employer  must  know  whether 
overexposures  are  occurring,  as 
indicated  by  the  medical  tests,  so  that 
the  benzene  exposure  program  can  be 
modi^ed  to  reduce  exposures  to  a  sijfe 
level.  To  clarify  the  issue,  paragraph 
.560(g)(1)  was  modified  to  require  the 
physician  to  notify  the  employer  as  well 
as  the  employee. 
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55.  Section  197.560(gj(2)(ii) 

One  comment  suggested  adding  the 
words  "of  health"  after  "material 
impairment." 

The  Coast  Guard  adopted  the 
suggested  addition. 

56.  Section  197.560(g)(3) 

(a)  One  comment  contended  that  the 
ability  to  use  respirators  or  other 
personal  protective  equipment  were 
important  and  that  the  physician  must 
report  any  health  problem  impairing  that 
ability. 

The  Coast  Guard  rewrote  this 
paragraph  consistent  with  the  comment. 

(b)  Three  comments  urged  the  Coast 
Guard  to  require  the  written  physician's 
opinion  to  include  any  serious 
conditions  that  affect  the  employee's 
fitness  for  duty.  One  specifically 
mentioned  evidence  of  alcohol  and  drug 
abuse. 

The  Coast  Guard's  intent  in  this 
rulemaking  is  to  protect  marine  workers 
from  harmful  benzene  exposure.  There 
are  other  regulatory  efforts  by  the  Coast 
Guard  and  other  Federal,  state,  and 
local  agencies  which  address  these 
other  health  issues. 

57.  Section  197.565(a) 

(a)  One  comment  felt  that  since  liquid 
benzene  was,  in  some  instances,  only  a 
small  percentage  of  a  cargo,  the  material 
safety  data  sheet  (MSDS)  requirement 
should  be  for  an  MSDS  for  that  cargo 
and  not  for  pure  benzene. 

The  Coast  Guard  agrees  that  for  some 
cargoes  the  amount  of  liquid  benzene  is 
relatively  small  and  that  such  cargoes 
could  present  other  hazards  unrelated  to 
benzene.  However,  the  intent  of  this 
requirement  is  to  alert  workers  to  the 
dangers  of  benzene,  which  are  different 
from  and  pose  a  greater  health  risk  than 
most  other  chemicals.  The  required 
benzene  MSDS  is  in  addition  to  any 
other  required  MSDS. 

(b)  This  comment  also  questioned  the 
use  of  a  Coast  Guard  MSDS  (appendix 
A)  arguing  that  the  manufacturer  knows 
the  cargo  and  its  hazards  best,  and  that 
a  generic  MSDS  could  be  inaccurate  in 
some  areas. 

The  Coast  Guard  included  a  sample 
benzene  MSDS  to  reduce  the  burden  on 
the  employer.  Since  the  sample  MSDS  is 
for  a  pure  substance,  the  MSDS's  should 
not  vary  significantly.  However, 
companies  can  use  their  own  data 
sheets  as  long  as  they  contain  the 
required  information. 

(c)  Another  comment  proposed 
requiring  submission  of  an  MSDS  to  the 
person  in  charge  prior  to  cargo  loading, 
with  the  MSDS  to  include  a  notification 
on  iis  face  that  46  CFR  197.  subpart  C 
applies. 


The  Coast  Guard  notes  that  the 
employer  must  make  available  to  the 
person  in  charge  a  benzene  MSDS  since 
the  person  in  charge  is  involved  in  the 
benzene  operation.  The  Coast  Guard 
concluded  that  it  is  not  necessary  to 
require  such  a  notification. 

58.  Section  197.565(b) 

(a)  Three  comments  urged  that  the 
phrase  "work  area"  be  replaced  with 
"vessel  or  vessels"  to  prevent  the 
employer  from  having  to  train  workers 
every  time  the  worker  moves  to  a 
different  vessel. 

The  Coast  Guard  intended  that  only 
those  workers  whose  jobs  require  entry 
into  a  benzene  area  aboard  a  vessel 
need  be  trained.  The  Coast  Guard  also 
intended  that  training  be  required  even 
when  the  worker  is  transferred  to  a  new 
vessel.  Equipment  and  operations  will 
likely  differ  from  vessel  to  vessel,  but 
when  they  are  substantially  similar, 
only  a  brief  training  session  should  be 
needed. 

(b)  One  comment  interpreted  the 
requirement  as  allowing  training  on  land 
or  at  sea  through  videotapes,  courses, 
and  other  means. 

The  Coast  Guard  agrees  with  this 
interpretation. 

59.  Section  197.570(a)(1) 

(a)  One  comment  pointed  out  that  the 
three  year  medical  record  retention 
requirement  was  in  conflict  with  other 
record  retention  requirements. 

The  Coast  Guard's  position  is  that 
retaining  medical  records  for  three  years 
is  sufficient  to  determine  whether  the 
benzene  reduction  program  is  working 
properly.  Employers,  however,  may  elect 
to  retain  the  records  for  a  longer  period. 

60.  Section  197.570(c) 

(a)  Three  comments  advised  that 
under  the  Privacy  Act  medical  records 
could  not  be  made  available  without  the 
individual's  permission.  For  this  reason, 
the  Coast  Guard  should  not  have  the 
right  to  examine  or  copy  these  records. 
Specifically,  these  comments  proposed 
wording  removing  the  requirement  that 
the  medical  records  be  made  available 
to  the  Coast  Guard,  allowing  the  Coast 
Guard  access  only  to  personal  exposure 
monitoring  records. 

The  Coast  Guard  respects  the  privacy 
of  the  individual,  especially  the  privacy 
of  medical  records.  But  since  these 
records  are  only  required  to  contain 
information  relating  to  the  health  effects 
of  benzene  exposures,  the  Coast  Guard's 
position  is  that  the  benefits  of  checking 
comphance  with  the  regulations 
outweigh  the  intrusion  into  an 
individual's  privacy.  Without  access  to 
these  medical  records,  the  Coast  Guard 


will  not  be  able  to  enforce  regulations 
designed  to  protect  these  individuals. 

(b)  A  similar  comment  noted  that 
there  might  be  a  conflict  between  the 
Coast  Guard's  interest  in  protecting 
workers  from  the  health  effects  of 
benzene  and  its  responsibility  in 
licensing  and  documenting  many 
marines  employees.  The  comment 
suggested  that  if  the  purpose  was  the 
collection  of  data,  then  the  Coast  Guard 
should  use  the  data  collected  by  OSHA. 

The  Coast  Guard  maintains  that  the 
only  purpose  for  examining  health 
information  is  to  ensure  that  these 
regulations  are  being  followed.  Since 
these  records  are  not  required  to  contain 
information  other  than  that  pertaining  to 
the  health  effects  of  benzene  exposure, 
there  should  not  be  any  impact  on 
licensing  or  documentation. 

(c)  Another  comment  argued  that 
personal  exposure  monitoring  data 
collected  in  accordance  with 

§  197.570(a)  should  be  kept  confidential 
and  be  released  only  to  the  employee, 
employee's  physician,  or  employee's 
designated  representative,  and  not  be 
released  to  those  involved  in  benzene 
operations.  Furthermore,  the  comment 
contends  that  making  the  records 
available  would  be  burdensome. 

The  Coast  Guard  does  not  agree  that 
exposure  monitoring  data  should  be 
considered  a  matter  of  privacy.  Since 
the  data  from  one  person  in  an 
operation  are  expected  to  be  applicable 
to  others  doing  the  same  job,  the 
employer  must  make  the  data  available 
to  all  employees  involved  in  benzene 
operations.  Without  this  information 
employees  who  are  not  monitored  will 
be  unable  to  determine  whether  they  are 
being  exposed  to  unsafe  benzene 
exposures. 

(d)  Finally,  another  comment 
proposed  that  copies  of  items  entered 
into  employee  medical  records  be  made 
available  to  the  employee,  employee's 
physician,  or  the  employee's 
representative,  if  the  employee  so 
requests  in  writing. 

The  Coast  Guard  notes  that  this  is 
provided  for  in  §  197.570(c)(4)  of  the 
rule. 

61.  Section  197.570(6) 

One  comment  pointed  out  that  the 
employer  could  terminate  a  portion  of 
the  business  and  no  longer  deal  with 
benzene  or  benzene  containing  cargoes, 
but  still  be  a  functioning  business  entity. 
It  appears  the  proposed  rule  would 
require  the  employer  to  transfer  the 
records  to  the  employee.  The  comment 
contends  this  would  be  an  unnecessary 
burden. 
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The  Coast  Guard's  intent  was  that  the 
employer  would  transfer  the  records  to 
the  employee  when  the  company  went 
out  of  business.  To  prevent  any 
confusion,  the  Coast  Guard  modified 
§  197.570(d). 

62.  Spction  197.570(e) 

One  comment  cited  the  need  for 
confidentiality  and  proposed  langu,^ge 
to  explicitly  require  it,  including  placing 
all  records  in  a  separate  filing  system. 

The  Coast  Guard  agrees  with  the  need 
for  ccnfidentiaUty,  especially  with 
medical  records.  The  Coast  Guard  will 
adopt  a  new  paragraph.  §  197.,570(e), 
similar  to  that  offered,  but  will  not 
require  keeping  the  medical  records  in  a 
separate  filing  system — with  the  advent 
of  computerized  record  keeping  with 
effective  security  controls,  a  separate 
filing  system  is  unnecessary. 

63.  Section  197.573(a) 

(3)  Six  comments  strongly  objected  to 
the  provision  requiring  the  employer  to 
allow  the  representatives  of  those 
involved  in  benzene  operations  to 
observe  all  monitoring  required  in 
accordance  with  {  197  MOfb).  The 
comments  argued  this  was  a  matter  best 
left  for  labor  management  negotiations 
and  that  unlike  employees  and  Coast 
Guard  personnel,  these  representatives 
could  disrupt  operations,  would  present 
safety  hazards  to  themselves  and  others, 
and  would  present  insurance  problems. 
One  comment  added  that  observers 
must  be  considered  nonemployees  and 
be  covered  by  S  197.530. 

The  Coast  Guard's  position  is  that 
access  during  monitoring  for  employee 
representatives  will  provide  additional 
protection  for  workers.  Monitoring  is 
complicated  but  must  be  done  correctly 
to  accurately  determine  exposures.  In 
some  cases,  the  employee  may  wish  to 
have  a  representative  present  who  is 
trained  in  this  specialty  to  obser\'e  the 
process.  The  Coast  Guard  recognizes 
that  this  may  create  some  problems  for 
the  person  in  charge;  however,  with 
instruction  to  these  personnel,  problems 
will  be  minimized.  The  Coast  Guard 
agrfees  representatives  are 
nonemployees  and  subject  to  S  197.530. 

(b)  Another  comment  proposed  that 
any  observers  monitoring  the  tests  be 
responsible  for  their  own  fit  testing  and 
medical  surveillance  and  provide  their 
own  equipment. 

The  Coast  Guard  agrees. 

64.  Section  197.580 

(a)  One  comment  objected  to  the 
Coast  Guard  supplying  data  sheets  and 
technical,  medical,  and  sampling 
information  in  the  Appendices.  These 


should  be  generated  by  suppliers, 
professionals,  and  organizations. 

The  Coast  Guard  notes  that  appendix 
E  is  mandatory  and  contains  critical 
requirements  for  respirator  fit  tests.  The 
remaining  Appendices  were  included  as 
nonmandatory  aids  that  are  directed 
primarily  at  smaller  companies  which 
may  have  difficulty  compiling  these 
data.  Employers  can  use  information 
from  other  sources  if  they  prefer 

65.  Section  197.530.  Appendix  D 

One  comment  suggested  the  Coast 
Guard  allow  the  use  of  other  analytic 
methods  comparable  to  the  NIOSH  and 
OSHA  methods  specified  in  appendix  D. 

The  Coast  Guard  notes  that  appendix 
D  is  advisory.  NIOSH's  and  OSIiAs 
methods  are  not  required.  The  Coast 
Guard  will  accept  other  methods  that 
are  equally  effective. 

66.  Section  197.580,  Appendix  E 

(a)  One  comment  advocated  deleting 
specific  requirements  for  fit  testing  and 
instead  suggested  referencing  the  ANSI 
Z88  standards.  This  would  keep  the 
standard  up  to  date  and  avoid  problems 
with  different  standards  for  different 
chemicals. 

The  Coast  Guard  will  consider 
adopting  ANSI  Z88  by  reference  when 
the  next  edition  of  ANSI  Z88  is  finalized. 

(b)  Another  comment  recommended 
requiring  the  employer  provide  the 
employee  with  the  choice  of  at  least  two 
manufacturer's  models  and  three 
faceplate  sizes  for  each  type  of 
respirator  that  is  fit  tested.  This  would 
increase  chances  that  the  respirator 
would  be  effective  and  comfortable  to 
the  wearer.  The  comment  cited  OSHA's 
benzene  standard  that  requires  a  choice 
of  two  manufacturers. 

The  Coast  Guard  notes  that  the  initial 
fit  test  of  appendix  E  specifies  three 
sizes  of  faceplates  for  each  type  of 
respirator.  However,  the  Coast  Guard 
believes  that  an  employer  could  in  many 
cases  effectively  standardize  its 
respirator  inventory  on  a  single 
manufacturer's  model.  For  those  cases 
where  a  single  model  is  not  effective  for 
all  employees,  additional  models  will 
have  to  be  tried. 

(c)  One  comment  noted  that  the 
irritant  fume  test  specified  the  use  of  a 
stannic  oxychloride  tube.  The  comment 
asked  if  this  is  a  mistake,  citing  the 
tube's  warning  against  exposure  to 
heavy  concentrations  of  fumes  and 
contact  with  skin  and  eyes.  The 
comment  suggested  that  the  Coast 
Guard  include  a  warning  in  appendix  E 
similar  to  the  warning  on  the  stannic 
oxychloride  tube.  Alternately,  the  Coast 
Guard  should  offer  alternatives  to  the 
use  of  stannic  oxychloride. 


The  Coast  Guard  notes  that  while 
appendix  E  is  mandatory,  the  irritant 
fume  test  is  not  mandatory,  but  rather  is 
an  alternative  qualitative  fit  test. 
Appendix  E  docs  not  contain  a  stannic 
oxychloride  warning  since  the  Appendix 
was  derived  from  OSHA's  benzene 
standard,  which  did  not  contain  a 
warning.  The  Coast  Guard  will  accept 
alternatives  to  this  tube  providing  that 
the  alternative  is  at  least  equally 
effective. 

(d)  Another  comment  recommended 
the  Coast  Guard  consider  the  use  of  the 
TSI  Portacount  Quantitative  Fit  Test 
device.  The  device  has  several 
advantages,  but  was  developed  after 
OSHA's  proto';ol  was  finalized. 

The  Coast  Guard  accepts  alternative 
methods  providing  they  are  at  least  as 
effective  as  those  required  by  appendix 
E. 

(e)  Finally,  one  comment  proposed 
deleting  the  requirement  for  three  fit 
tests  as  this  requirement  is  no  longer  a 
standard  practice  and  is  not  reflected  in 
the  new  ANSI  Respirator  Standard 
Z88.2-1990. 

The  Coast  Guard  notes  that  when  this, 
standard  is  published,  the  Coast  Guard 
will  review  the  published  ANSI 
standard  to  determine  whether  changes 
to  the  benzene  regulations  are 
warranted. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
approved  the  material  in  §  197.550  for 
incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in  that 
section. 

Regulator)'  Evaluation 

This  rulem;iking  is  not  major  under 
Executive  Order  12291  but  is  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979).  A  Final 
Regulatory  Evaluation  is  available  in  the 
docket  for  inspection  or  copying. 

The  regulatory  evaluation  prepared 
for  this  rulemaking  examined  the  costs 
and  benefits  that  would  be  expected 
upon  implementation  of  these 
regulations.  Two  methods  of  compliance 
with  the  regulations  were  considered, 
respiratory  protection  and  vapor  control. 

In  determining  the  costs  of  respiratory 
protection,  it  was  assumed  that  most 
operations  involving  the  shipment  of 
benzene  and  benzene  containing 
cargoes  would  require  the  use  of 
respirators.  Based  on  the  quantity 
(approximately  275  million  short  tons)  of 
benzene  and  benzene  containing 
mixtures  shipped  each  year  by  tank 
barge  and  tankship,  approximately 
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68,000  separate  loads  (57,000  barge  and 
ll.OOJ  tankship)  would  be  carried  each 
year.  The  average  cost  of  respiratory 
protection  per  cargo  loaded  is 
approximately  $16.  In  addition,  if 
respiratory  protection  is  chosen  as  the 
method  of  compliance,  other  costs 
would  be  incurred  for  exposure 
monitoring  and  medical  surveillance. 
These  costs  would  amount  to 
approximately  $51  per  cargo  loaded, 
which  gives  a  total  cost  per  load  shipped 
of  $73.  Therefore,  the  total  industry  cost 
for  respiratory  protection  during  the  first 
year  would  be  approximately  $5.0 
million.  For  subsequent  years,  the  total 
yearly  costs  would  decrease  slightly 
because  certain  items,  such  as 
respirators  and  other  non-expendable 
items,  do  not  have  to  be  purchased  each 
year. 

The  total  industry  costs  for  using 
vapor  control  methods  to  comply  with 
these  regulations  could  not  be 
determined.  The  number  of  terminals 
and  barges  that  carry  benzene 
containing  cargoes  and  that  would  be 
converted  is  not  known.  Conversion 
costs  have  been  estimated  to  be  about 
$250,000  per  barge  and  1-2  million 
dollars  per  terminal. 

The  use  of  vapor  control  equipment, 
which  is  the  preferred  method  because  it 
eliminates  benzene  vapor  exposures 
entirely,  will  probably  not  be  chosen  by 
most  small  companies  because  of  the 
high  initial  installation  cost.  It  is 
expected  that  many  large  companies 
will  choose  this  method  of  compliance 
because  it  will  eliminate  the  benzene 
vapor  exposure  problem  and  also  will 
allow  the  companies  to  comply  with  air 
pollution  standards  imposed  both 
locally  and  on  a  national  level. 

The  benefit  expected  due  to 
implementation  of  these  regulations  is 
the  saving  of  225  lives  from  leukemia 
and  98  lives  from  the  other  benzene 
induced  diseases  for  a  total  of  323  lives 
over  a  45  year  working  lifetime. 
Approximately  19.500  marine  workers 
are  exposed  to  benzene. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  through  612),  the  Coast 
Guard  must  consider  whether  this 
proposal  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  which 
are  not  dominant  in  their  field  and 
which  would  otherwise  qualify  as 
"small  business  concerns"  under  section 
3  of  the  Small  Business  Act  (15  U.S.C. 
632). 

This  final  rule  establishes  a 
performance  standard  which  allows  the 


employer  to  select  the  methods  for 
complying  with  the  standard. 
Compliance  can  be  met,  in  some 
instances,  by  simply  revising  work 
practices.  In  those  situations,  the  costs 
would  be  quite  low  ($1,000  per  year  for 
training  and  for  revision  of  operations 
manuals).  Another  alternative  is 
respiratory  protection.  Costs  for  this 
option  would  be  appro.ximately  $2,700 
per  employee  per  year.  By  being  able  to 
select  the  methods  of  compliance,  the 
small  business  can  keep  the  costs  of 
compliance  low  by  choosing  one  of 
these  lower  cost  methods  and,  thereby, 
minimize  the  economic  impact. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  of  the  regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rulemaking  contains  a  collection 
of  information  requirements.  The  Coast 
Guard  submitted  the  requirements  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]  and  OMB  approved 
them.  The  section  numbers  are 
§  197.540,  Determination  of  personal 
exposure;  §  197.560,  Medical 
sur\'eillance;  §  197.565.  Notifying 
employees  of  benzene  hazards;  and 
§  197.570,  Recordkeeping,  and  the 
corresponding  OMB  approval  number  is 
2115-0586. 

Federalism 

The  Coast  Guard  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  determined 
that  the  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmeat 

The  Coast  Guard  considered  the 
environmental  impact  of  the  final  rule 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  "AODflESSES." 

This  rulemaking  is  intended  to  protect 
workers  from  exposure  to  hazardous 
levels  of  benzene  vapor  and  would  not 
increase  the  level  of  benzene  vapor 
released  into  the  atmosphere.  In  fact,  by 
providing  an  incentive  to  install  vapor 
control  or  recovery  systems  (thereby 
relieving  employers  of  the  need  to 
furnish  and  fit  test  employees  with 


respirators  and  other  protective 
equipment),  the  amount  of  benzene 
vapor  released  into  the  atmosphere 
would  decrease. 

List  of  Subjects 

46  CFR  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  151 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  153 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety.  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  197 

Diving,  Incorporation  by  reference. 
Marine  safety,  Occupational  safety  and 
health.  Reporting  and  recordkeeping     , 
requirements.  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CVK  parts  30, 151, 153,  and  197  as 
follows: 

PART  30— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703;  49  U.S.C. 
App.  1804;  49  CFR  1.45, 1.46;  Section  30.01-2 
also  issued  under  the  authority  of  44  U.S.C. 
3507. 

§30^5-1    [Amended] 

2.  In  S  30.25-1,  Table  30.25-1  is 
amended  by  adding  a  dagger  (t)  in  front 
of  the  following  entries:  "Coal  tar",  "Gas 
oil,  cracked  ",  "Gasoline  blending  stocks: 
Reformates".  "Gasolines:  Automotive 
(containing  not  over4.23  grams  lead  per 
gallon)",  "Gasolines:  Aviation 
(containing  not  over  4.86  grams  lead  per 
gallon)",  "Gasolines:  Straight  run",  "Jet 
fuels:  IP-4".  "Naphtha;  Cracking 
fraction".  "Naphtha:  Petroleum", 
"Naphtha:  Solvent".  "Naphtha:  Stoddard 
Solvent",  "Naphtha:  Varnish  makers' 
and  painters'  (75%)".  "Oil.  misc:  Crude", 
"Turpentine  substitute  (White  spirit)", 
"White  spirit",  and  "While  spirit.  Low 
Aromatic"  and  by  adding  a  footnote 
following  the  table  to  read:  "(t) — The 
provisions  contained  in  46  CFR  part  197. 
subpart  C.  may  apply  to  this  cargo". 

PART  151— BARGES  CARRYING  BULK 
LIQUID  HAZARDOUS  MATERIAL 
CARGOES 

3.  The  authority  citation  for  part  151 
continues  to  read  as  follows: 
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Autherily:  33  U.S.C  1903: 46  U.&C  3703: 49 
CFR  1.46. 

9151.05-1    [Anwndcd] 

4.  In  §  151.05-1,  Table  151.05  is 
amended  in  the  name  column  under 
cargo  identification  by  replacing  "10%" 
by  "0.5%"  in  the  entries  "Benzene 
hydrocarbon  mixtures  (containing 
acetylenes)  (having  10%  benzene  or 
more)",  "Beniene  hydrocarbon  mixtures 
(having  10%  benzene  or  more)",  and 
"Benzene,  toluene,  xylene  mixtures 
(having  10%  benzene  or  more)",  by 
removing  the  word  "Open"  in  the 
"Gauging  device"  column  for  "Benzene" 
and  adding,  in  its  place,  the  word 
"Restr.";  by  adding  "151.50-60"  in  the 
"Special  requirements  (Section)"  column 
for  "Benzene-hydrocarbon  mixtures 
(containing  acetylenes)  (having  0.5% 
benzene  or  more)";  and  by  removing  the 
word  "No"  from  the  "Special 
requirements  (Section)"  column  for 
"Benzene  hydrocarbon  mixtures  (having 
0.5%  benzene  or  more)"  and  for 
"Benzene,  toluene,  xylene  mixtures 
(having  a5%  benzene  or  more)"  and 
adding,  in  its  place,  "151.50-60". 

5.  Section  151.50-60  is  revised  to  read 
as  follows: 

§151.5O-«0    BmzefM. 

The  person  in  charge  of  a  Coast  Guard 
inspected  barge  shall  ensure  that  the 
provisions  of  part  197,  subpart  C.  of  this 
chapter  are  applied  when  cargoes 
containing  0.5%  or  more  benzene  by 
volume  are  carried. 

PART  153— SHIPS  CARRYING  BULK 
LIQUID,  UQUEFIEO  GAS,  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

6.  The  authority  citation  for  part  153 
continues  to  read  as  follows: 

Airtiiority:  46  U.S.C.  3703: 49  U.S.C  App. 
1804:  33  U.S.C  1903:  49  CFR  1.46. 

7.  Section  153.1060  is  revised  to  read 
as  follows: 

§153.1060    Benzene. 

The  master  of  a  vessel  shall  ensure 
that  the  provisions  of  part  197,  subpart 
C,  of  this  chapter  are  applied  when 
cargoes  containing  0.5%  or  more 
benzene  by  volume  are  carried. 

PART  153— [AMENDED] 

6.  Table  1  to  part  153  is  amended  in 
the  cargo  name  column  by  replacing 
"10%"  by  "0.5%"  in  the  entry  "Benzene 
hydrocarbon  mixtures  (having  10% 
Benzene  or  more)",  by  adding  in  the 
"Special  requirements"  column  for 
"Benzene  hydrocarbon  mixtures  (having 
0.5%  Benzene  or  more)"  the  number 
".933"  in  numerical  order,  and  by  adding 


in  the  "Special  requirements"  column  for 
"Coal  tar",  "Coal  tar  naphtha  solvent", 
and  "Coal  tar  pitch  (molten)"  the 
numbers  ".933"  and  ".1060"  in  numerical 
order. 

PART  197— GENERAL  PROVISIONS 

9.  The  authority  citation  for  part  197 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1509:  43  U.S.C.  1333: 46 
U.S.C.  3306,  3703,  6101;  49  CFR  1.46. 

10.  Part  197  is  amended  by  adding  a 
new  subpart  C  (consisting  of  {§  197.501- 
197.580  and  Appendices  A-^. 

Subpart  C— Benzene 

Sec. 

197.501    Applicability. 

197.505    Definitions. 

197.510    Incorporation  by  reference. 

197.515    Permissible  exposure  limits  (PELs). 

197.520    Performance  standard. 

197.525    Responsibility  of  tiie  person  in 

charge. 
197.530    Persons  other  than  employees. 
197.535    Regulated  areas. 
197.540    Determination  of  personal  exposure. 
197.545    Program  to  reduce  personal 

exposure. 
197.550    Respiratory  protection. 
197.555    Personal  protective  clothing  and 

equipment. 
197.560    Medical  surveillance. 
197.565    Notifying  personnel  of  benzene 

hazards. 
197.570    Recordkeeping. 
197.575    Observation  of  monitoring. 
197.580    Appendices. 

A(>pendtx  A  to  Subpart  C — Sample 
Substance  Safety  Data  Street,  Benzene 

Appendix  B  to  Subpart  C— Substance 
Tacttntcat  GuMetlnes,  Benzene 

Appendix  C  to  Subpart  C — Medtcal 
Surveillance  GuldeWnea  for  Benzene 

Appendix  0  to  Subpart  C— Sampling  and 
Analytical  Mettiods  for  Benzene 
Monitoring— Measurement  Procedures 

Appendbt  E  to  Subpart  C— Respirator  Rt 
Tests  Procedures 

Appendbi  F  to  Subpart  C— Sample  Woricer 
Certification  Form 

Subpart  C— Benzene 

§  197.501    AppHcabiilty. 

(a)  Except  for  vessels  satisfying 
paragraph  (b)  of  this  section,  this 
subpart  applies  to  all  Coast  Guard 
inspected  vessels,  including  tank  ships 
and  barges,  that  are  carrying  benzene  or 
benzene  containing  liquids  in  bulk  as 
cargo. 

(b)  This  subpart  does  not  apply  to 
vessels  that  are  carrying  only  liquid 
cargoes  containing  less  than  0.5% 
benzene  by  volume. 

S  197.505    Definitions. 

As  used  in  this  subpart — 


Action  level  means  an  airborne 
concentration  of  benzene  of  0.5  parts  of 
benzene  per  million  parts  of  air 
calculated  as  an  eight  hour  time- 
weighted  average,  generated  from 
vessels  regulated  by  this  Subpart. 

Authorized  person  means  a  person  - 
specifically  authorized  by  the  person  in 
charge  of  die  vessel  to  enter  a  regulated 
area. 

Benzene  means  liquefied  or  gaseous 
benzene  (C«H«:  Chemical  Abstracts 
Service  Registry  No.  71-43-2)  and 
includes  benzene  contained  in  liquid 
mixtures  and  the  benzene  vapors 
released  by  these  mixtures.  The  term 
does  not  include  trace  amounts  of 
unreacted  benzene  contained  in  solid 
materials. 

Breathing  zone  means  the  area  within 
one  foot  of  a  person's  mouth  and  nose. 

Employee  means  an  individual  who  is 
on  board  a  vessel  by  reason  of  that 
individual's  employment  and  who  is 
employed  directly  by  the  owner, 
charterer,  managing  operator,  or  agent 
of  that  vessel. 

Employer  means  the  owner,  charterer, 
managing  operator,  or  agent  of  a  vessel. 

Emergency  means  an  occurrence, 
such  as  an  equipment  failure,  a 
container  rupture,  or  a  control 
equipment  failure,  which  results  or  may 
result  in  an  uneTqiected  release  of 
benzene. 

Operations  involving  benzene  means 
any  operation  that  could  subject  a 
wori(er  to  benzene  exposures  above  the 
PEL,  including  cargo  transfer  operations 
involving  connecting  or  disconnecting 
liquid  or  vapor  hoses;  cargo  tank 
gauging  and  sampling;  and  cargo  tank 
gas  freeing,  venting,  and  cleaning. 

Performance  standard  means  the 
standard  in  { 197.520. 

Person  in  charge  means — 

(1)  For  a  self  propelled  vessel,  the 
master  or  licensed  operator  of  the 
vessel;  and 

(2)  For  an  unmanned  barge, 

(i)  The  licensed  operator  of  the  vessel 
for  barge  tows; 

(ii)  Where  there  is  no  licensed 
operator,  the  tankerman  who  signs  the 
declaration  of  inspection  for  a  cargo 
transfer  for  an  operation  involving 
benzene;  or 

(iii)  Where  there  is  no  hcensed 
operator  or  tankerman,  the  individual  in 
charge  of  the  vessel  when  it  is  moored 
at  a  fleet,  terminal,  or  other  place. 

Permissible  exposure  limits  or  PELs 
mean  the  exposure  limits  specified  in 
S  197.515. 

Personal  exposure  means  the 
concentration  of  airborne  benzene  to 
which  a  person  would  be  exposed  if  that 
person  were  not  using  a  properly  fitted 
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respirator  in  compliance  with  S  197.550 
and  the  personal  protective  clothing  and 
equipment  in  compliance  with  S  197.555. 

Regulated  area  means  an  area 
designated  in  compliance  with  %  197.535. 

Short-term  exposure  limit  or  STEL 
means  an  airborne  concentration  of  five 
parts  of  benzene  per  million  parts  of  air 
(five  ppm).  as  averaged  over  any  15 
minute  period. 

Time-weighted  average  exposure  limit 
or  TWA  means  an  airborne 
concentration  of  one  part  of  benzene  per 
million  parts  of  air  (one  ppm),  as 
averaged  over  an  eight-hour  period.  This 
eight  hour  period  covers  the  time,  up  to 
eight  hours,  that  the  employee  works  in 
any  24  hour  period.  If  the  exposure 
period  is  less  than  eight  hours  within  the 
24  hour  period,  the  difference  between 
eight  hours  and  the  time  of  exposure 
(that  is,  the  unexposed  time)  is  averaged 
into  the  TWA.  If  the  exposure  period 
exceeds  eight  hours  in  any  24  hour 
period,  sum  the  products  of  each 
exposure  level  multipUed  by  the  time  at 
that  exposure  level.  The  TWA  is  the 
value  of  that  sum  divided  by  eight  hours. 

Vapor  control  or  recovery  system 
means  a  system  of  piping  and  equipment 
used  to  collect  vapors  by  transporting 
the  vapors  from  a  tank  being  loaded  to  a 
tank  being  unloaded  or  by  collecting  the 
vapors  and  containing  them,  recovering 
them,  dispersing  them  in  a  location 
remote  from  personnel,  or  destroying 
them. 

§  197.510    Incorporation  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
522(a)  and  1  CFR  part  51.  To  enforce  any 
edition  other  than  the  one  listed  in 
paragraph  (b)  of  this  section,  notice  of 
the  change  must  be  published  in  the 
Federal  Register  and  the  material  made 
available  to  the  public.  All  approved 
material  is  on  file  at  the  Office  of  the 
Federal  Register.  1100  L  Street,  NW., 
Washington,  DC  and  at  U.S.  Coast 
Guard,  Marine  Technical  and 
Hazardous  Materials  Division  (G-MTH), 
2100  Second  Street,  SW..  Washington, 
DC  20593-0001  and  is  available  from  the 
sources  indicated  in  paragraph  (b)  of 
this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this 
subpart  and  the  sections  affected  are  as 
follows:  American  National  Standards 
Institute  (ANSI),  1430  Broadway,  New 
York.  NY  10018,  ANSI  Z  88.2—1980— 

Practices  for  Respiratory  Protection 

S  197.550. 


§197.515    Permissible  exposure  limits 
(PEU). 

The  permissible  exposure  limits 
(PELs)  for  personal  exposure  are  as 
follows: 

(a)  The  time-weighted  average 
exposure  limit  (TWA). 

(b)  The  short-term  exposure  limit 
(STEL).  Exposures  at  the  STEL  must  not 
be  repeated  more  than  four  times  a  day. 
There  must  be  at  least  60  minutes 
between  successive  exposures  at  the 
STEL 

§  197.520    Performance  standard. 

No  person  may  be  subjected  to  a 
personal  exposure  in  excess  of  the 
permissible  exposure  limits  unless 
respiratory  protection  is  used. 

§  197.525    Responsibility  of  the  person  in 
charge. 

Unless  otherwise  specified,  the  person 
in  charge  shall  ensure  that  the 
performance  standard  and  other 
requirements  of  this  subpart  are 
complied  with  on  that  person's  vessel. 

§  197.530    Persons  other  than  employees. 

(a)  Before  a  nonemployee  (other  than 
Federal,  state,  and  local  government 
personnel)  engages  in  a  benzene 
operation  on  a  vessel  in  which  the 
person  is  likely  to  be  exposed  to 
benzene  in  excess  of  the  PELs,  that 
person  must  certify  that — 

(1)  That  person  has  had,  within  the 
previous  12  months,  at  least  one  medical 
examination  in  compliance  with 

§  197.560  or  29  CFR  1910.1028; 

(2)  The  physician  who  performed  or 
who  supervised  the  latest  medical 
examination  in  compliance  with 
paragraph  (a)(1)  of  this  section  did  not 
recommend  that  that  person  be 
excluded  from  areas  where  personal 
exposure  may  exceed  the  action  level; 

(3)  All  respirators  and  personal 
protective  clothing  and  equipment  that 
will  be  used  by  that  person  while  on  the 
vessel  meet  the  requirements  of 

§  197.550(b)  and  S  197.555(c)  or  of  29 
CFR  1910.1028;  and 

(4)  All  respirators  that  will  be  used  by 
that  person  while  on  the  vessel  have 
been  fitted  and  fit  tested  in  accordance 
with  S  197.550  (c)  and  (d)  or  with  29  CFR 
1910.1028. 

Note:  The  employer  need  not  furnish  the 
required  respirators  and  personal  protective 
clothing  and  equipment  to  nonemployees. 

(b)  The  certification  required  by 
paragraph  (a)  of  this  section  must  be  in 
writing,  list  the  items  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section, 
reference  46  CFR  197.530,  state  the  date 
of  the  certification,  and  be  signed  by  the 
person  making  the  certification.  A 


sample  certification  form  is  contained  in 
appendix  F  of  this  subpart. 

(c)  Before  the  nonemployee  making 
the  certification  engages  in  a  benzene 
operation  on  a  vessel,  that  person  or  a 
representative  of  the  entity  which 
employs  that  person  must  show  a  copy 
of  the  certification  to  the  person  in 
charge  of  the  vessel  and  the  person  in 
charge  must  examine  the  certification  to 
ensure  compliance  with  the 
requirements  of  this  section. 

§  197.535    Regulated  areas. 

(a)  Based  on  the  employer's 
evaluation  of  the  environmental 
monitoring,  whenever  the  airborne 
concentration  of  benzene  within  an  area 
exceeds  or  reasonably  can  be  expected 
to  exceed  the  permissible  exposure 
limits,  the  person  in  charge  shall  mark 
the  area  as  a  regulated  area. 

(b)  The  person  in  charge  shall  restrict 
access  to  regulated  areas  to  authorized 
persons  wearing  an  appropriate 
respirator  in  compliance  with  §  197.550 
and  the  personal  protective  clothing  and 
equipment  in  compliance  with  S  197.555. 
The  person  in  charge  shall  not  allow  any 
person  to  enter  a  regulated  area  without 
another  individual  in  the  vicinity  to 
perform  rescue  or  call  for  help.  "The 
second  individual  must  maintain 
communication  with  the  one  entering 
the  regulated  area  or  keep  that 
individual  in  sight.  Also,  the  second 
individual  must  be  located  at  the  point 
of  access  during  confined  space  entry. 

(c)  The  boundaries  of  regulated  areas 
must  be  indicated  by  barricades,  other 
devices,  or  by  painted  areas  on  the 
vessel.  A  sign  bearing  the  following 
legend  in  letters  at  least  three  inches 
high  (except  for  the  words  "DANGER — 
BENZENE",  which  must  be  printed  in 
letters  at  least  50  percent  larger  than  the 
other  words)  must  be  posted  at  each 
access  to  the  regulated  areas: 
DANGER— BENZENE 

REGULATED  AREA 
CANCER  CAUSING  AGENT 
FLAMMABLE— NO  SMOKING 
AUTHORIZED  PERSONNEL  ONLY 
RESPIRATOR  REQUIRED 

§  197.540    Determination  of  personal 
exposure. 

(a)  General.  (1)  The  employer  shall 
ensure  that  one  or  more  persons  in  each 
type  of  operation  conducted  on  the 
vessel  which  involves  the  handling  of  or 
potential  exposure  to  benzene  are 
monitored.  The  monitoring  must  be 
conducted  so  as  to  determine  the 
representative  personal  exposure  of  all 
persons  engaged  in  each  particular 
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operation  involving  benzene.  Monitoring 
one  vessel  of  a  class  is  sufficient  for  all 
vessels  of  that  class  provided  the 
procedures,  equipment,  work  practices, 
cargo,  and  control  equipment  are 
substantially  the  same. 

(2)  For  long  duration  operations,  such 
as  cargo  loading  or  tank  entry,  the 
persons  monitored  must  be  monitored  to 
determine  the  representative  TWA  for 
all  persons  engaged  in  the  operation. 
The  monitoring  must  be  based  on 
breathing  zone  air  samples  taken  for  the 
duration  of  the  operation  or  for  eight 
hours,  whichever  is  less. 

(3)  For  short  duration  operations,  such 
as  tank  gauging  or  hose  connection  and 
disconnection.^  the  persons  monitored 
must  be  monitored  to  determine  the 
representative  short  term  exposure  level 
for  all  persons  engaged  in  the  operation. 
The  monitoring  must  be  based  on  15 
minute  breathing  zone  air  samples.  Brief 
period  measuring  devices  may  be  used 
to  determine  whether  monitoring  for  the 
short  term  exposure  level  is  needed. 

(4)  If  cargoes  with  different  benzene 
concentrations  are  being  carried  on  the 
vessel,  an  operation  involving  the  lower 
concentration  cargoes  need  not  be 
monitored  if  the  same  type  of  operation 
involving  the  highest  concentration 
cargo  is  monitored  and  found  to  be 
below  the  action  level. 

(5)  Initial  monitoring  must  be 
conducted  during  weather  conditions 
typical  in  the  geographic  area  and 
during  the  time  of  day  the  operation  is 
normally  conducted.  If  the  benzene  level 
is  above  half  the  action  level  for  the 
operation,  additional  monitoring  must 
be  conducted  under  those  weather 
conditions  that  will  maximize  benzene 
exposure,  such  as  low  wind,  stable  air, 
and  high  temperature. 

(6)  The  monitoring  method  used  must 
be  accurate  to  a  confidence  level  of  95 
percent  to  within  plus  or  minus  25 
percent  for  airborne  concentrations  of 
benzene  equal  to  or  greater  than  0.5 
ppm. 

(b)  Initial  exposure  monitoring.  Before 
January  15. 1992  or  when  benzene  is  first 
loaded  as  cargo  on  board  the  vessel  an 
initial  monitoring  of  each  type  of 
operation  must  be  conducted  to 
determine  acairately  the  representative 
personal  exposure  of  persons  involved 
in  the  operation.  If  an  initial  monitoring 
of  the  operation  has  been  conducted 
since  September  1987  and  the 
monitoring  procedure  used  met  or 
exceeded  the  requirements  of  this 
section,  that  monitoring  satisfies  the 
requirements  of  this  paragraph. 

(c)  Periodic  exposure  monitoring.  The 
monitoring  must  be  repeated  each  July 
or  August  if  benzene  containing  cargoes 
are  carried  during  those  months; 


monitoring  mast  be  conducted  under 
those  weather  conditions  that  will 
maximize  benzene  exposure,  such  as 
low  wind,  stable  air,  and  high 
temperature.  If  benzene  containing 
cargoes  are  not  carried  during  those 
months,  monitoring  must  be  conducted 
at  the  time  of  carriage  nearest  those 
months;  monitoring  must  be  conducted 
under  those  weather  conditions  that  will 
maximize  benzene  exposure,  such  as 
low  wind,  stable  air.  and  high 
temperature. 

(d)  Additional  exposure  monitoring. 
(1}  Monitoring  in  compliance  with 
paragraphs  (b]  and  (c)  of  this  section 
must  be  repeated  for  the  operation  when 
there  has  been  a  change  in  the 
procedure,  equipment,  or  work  practices 
of  the  operation  which  may  increase 
personal  exposure  or  whenever  the 
employer  or  person  in  charge  has  any 
reason  to  suspect  that  personal 
exposure  has  increased. 

(2)  Whenever  emergencies  occur  that 
may  increase  personal  exposure, 
operations  affected  by  the  emergency 
must  be  monitored  using  area  or 
personal  sampling  after  the  spill  is 
cleaned  up  or  the  leak,  ruptiu-e,  or  other 
breakdown  is  repaired  to  determine 
when  personal  exposure  has  returned  to 
the  level  that  existed  before  the 
emergency.  There  must  be  monitoring 
equipment  aboard  each  ship. 

(3)  For  those  cases  in  which  the 
benzene  exposure  can  vary  significantly 
over  the  year,  the  personnel  Exposure 
reduction  plan  can  reflect  this  variation 
in  time  if  both  initial  and  periodic 
exposure  monitoring  are  conducted  at 
those  times.  There  must  be  sufficient 
monitoring  to  quantitatively  justify 
differences  in  the  exposure  reduction 
program  over  the  course  of  the  year.  The 
exposure  monitoring  must  be  conducted 
under  those  weather  conditions  that  will 
maximize  benzene  exposure,  such  as 
low  wind,  stable  air.  and  high 
temperature. 

(4)  The  Coast  Guard  may  require 
additional  monitoring  upon  reasonable 
belief  that  the  PEL's  are  being  exceeded. 

(e)  Notification  of  expos  jre 
monitoring  results,  (1)  Within  60 
working  days  after  the  receipt  of  the 
results  of  monitoring  in  compliance  with 
this  section,  each  person  involved  in  the 
operation  monitored  must  be  given 
written  notice  of  the  results,  either  by 
separate  letter  or  by  notice  posted  in  a 
location  accessible  to  all  persons 
involved. 

(2)  If  the  results  indicate  that  the  I^Ls 
were  exceeded,  the  written  notice 
required  by  paragraph  (e)(1)  of  this 
section  must  state,  or  refer  to  a 
document  available  to  the  persons 
involved  which  states,  the  corrective 


action  to  be  taken  to  reduce  the 
personal  exposure  to  or  below  the  rcLs. 

§  197.545    Program  to  r«duc«  personal 
•xposur*. 

(a)  When  personal  exposure  for  an 
operation  is  over  the  applicable  PEL  as 
determined  in  compliance  with 

S  197.540,  the  employer  shall  develop 
and  implement  within  60  working  days 
of  the  date  of  diat  determination,  a 
written  program  detailing  the  corrective 
actions  that  will  be  taken  to  reduce 
personal  exposure  to  or  below  the  PEL's. 
The  written  program  must  include  a 
timeframe  for  implementing  the 
corrective  actions  to  be  taken. 

(b)  Corrective  actions  in  compliance 
with  paragraph  (a)  of  this  section  may 
include,  but  are  not  limited  to,  one  or 
more  of  the  following: 

(1)  Engineering  controls  (e.g.  vapor 
control  or  recovery  systems,  closed 
loading  systems,  or  controlled  venting 
systems); 

(2)  Revised  work  practices;  or 

(3)  Respirators  in  compUance  with 
§  197.550  and  personal  protective 
clothing  and  equipment  in  compliance 
with  S  197.555. 

(c)  Whenever  the  exposure  monitoring 
data  show  a  significant  increase  in 
personnel  exposure,  the  program  must 
be  revised  to  reflect  the  new  data. 

(d)  Each  person  involved  in  the 
operation  must  be  notified  that  a  written 
program  detailing  corrective  actions  is 
available  upon  request. 

(e)  A  copy  of  the  written  program 
must  be  furnished  upon  request  to  the 
Coast  Guard. 

S  197.550    Respiratory  protection. 

(a)  General.  When  the  use  of 
respirators  in  compliance  with  this 
section  and  the  personal  protective 
clothing  and  equipment  in  compliance 
with  S  197.555  is  chosen  as  the  method 
or  one  of  the  methods  in  compliance 
with  S  197.545  to  be  used  in  meeting  the 
performance  standard,  the  respirators 
used  must  be  selected  and  fitted 
according  to  this  section. 

(b)  Respirator  selection.  (1)  The 
respirator  must  be  approved  by  the 
Mine  Safety  and  Health  Administration 
(MSHA)  in  compliance  with  30  CFR  part 
11.  When  filter  elements  are  used,  they 
must  include  MSHA  approval  for 
organic  vapors  or  benzene. 

(2)  The  employer  shall  provide 
affected  employees  with  the  appropriate 
respirators  without  charge  and  ensure 
that  the  respirators  are  used 
prop>erly.  Any  employee  determined  by 
the  testing  physician  as  being  unable  to 
wear  negative  pressure  respirators,  who 
continues  to  be  subject  to  exposure  over 
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the  PEL  must  be  given  the  option  of 
wearing  a  respirator  with  less  breathing 
resistance,  such  as  a  powered  air- 
purifying  respirator  or  a  supplied  air 
respirator. 

(3]  Electrically  powered  respiratory 
protective  equipment  must  meet  the 
electrical  engineering  requirements  in 
subchapter  }  of  this  chapter  and  the 
electrical  equipment  requirements  in 
part  151,  table  151.05,  and  part  153,  table 
1,  of  this  chapter. 

(4)  The  type  of  respirator  provided 
must  be  a  type  specified  in  table 
197.550(b)  of  this  section  that  is 
appropriate  for  the  exposure. 

Table  197.550(b).— Respiratory 
Protection  for  Benzene 


Aiftoome  coocsntration  of 

benzene  or  condrtxxi  of 

use 


Up  to  10  times  tfie  TWA. 


Up  to  50  times  the  TWA. 


Up  to  100  times  the  TWA.. 


Up    to    1.000    times    the 
TWA. 


More  ttian  1.000  times  the 
TWA  or  unknown  coo- 
centratioa 


Escape.. 


Fire  fighting., 


Respirator  type 


(1)  Half-mask  air- 
purifying  respirator 
with  organtc  vapor 
cartridges. 

(1)  Fun  facepiece 
respirator  with 
organic  vapor 
cartridges. 

(2)  FuH  facepiece  gas 
mask  with  chin  style 
canister. ' 

(1)  Full  facepiece 
powered  air  purifying 
respirator  with 
organic  vapor 
canister.  > 

(1)  Supplied  air 
respirator  with  ful 
facepiece  in  positive- 
pressure  mode. 

(1)  Self-contained 
kxeathing  apparatus 
with  full  faceptece  in 
positive  pressure 
mode. 

(2)  Fuil  facepiece 
positive-pressure 
supplied-air 
respirator  with 
auxiliary  self- 
contained  air  supply. 

(1)  Any  organic  vapor 
gasmask. 

(2)  Any  self-contained 
breathing  apparatus 
with  full  facepiece 

(1)  Full  facepiece  self- 
contained  breathing 
apparatus  in  positive 
pressure  mode. 


UMI 


'  Canisters  for  nofvpowered  air  purifying  respira- 
tors must  have  a  minimum  service  life  of  four  hours 
when  tested  at  150  ppm  tjenzene,  at  a  flow  rate  of 
64  liters/ minute  at  25'C  and  85%  relauve  humidity. 
Canisters  for  powered  air-purfying  respirators  must 
have  a  flow  rate  of  1 1 5  Irters/mnute  (for  tight  fitting 
respirators)  or  170  liters/ minute  (tor  kx>se  fitting 
respirators). 

(c)  Respirator  fit  testing.  (1)  Before  the 
person  is  permitted  to  use  a  respirator 
selected  and  fitted  in  compliance  with 
this  section,  the  person  must  undergo  an 
Initial  Fit  Test  (IFT)  and  either  a 
Qualitative  Fit  Test  (QLFT)  or  a 


Quantitative  Fit  Test  (QNFT),  in 
compliance  with  Appendix  E  of  this 
subpart,  using  the  respirator  fitted.  If  a 
negative  pressure  respirator  is  used,  the 
QLFT  or  QNFT  must  be  repeated  at 
least  once  a  year  thereafter. 

(2)  The  objective  of  the  tests  is  to 
identify  for  the  person  a  respirator 
which  minimizes  the  chance  of  leakage. 

(3)  The  person  conducting  the  tests 
required  by  paragraph  (c](l]  of  this 
section  must  understand  the  purpose  of 
these  tests  and  how  to  perform  them. 

(4)  The  person  conducting  the  tests 
required  by  paragraph  (c)(1)  of  this 
section  must  certify  the  results  by 
signing  the  test  report. 

(d)  Respirator  fitting.  (1)  Employees 
who  are  being  fitted  for  respirators  must 
be  trained  in  the  methods  for  properly 
fitting  a  respirator  and  informed  of  the 
factors  which  may  affect  a  proper  fit, 
such  as  beards,  sideburns,  dentures, 
eyeglasses,  and  goggles,  and  that  an 
unobstructed  sealing  surface  is  critical 
in  fitting  a  respirator.  (See  appendix  E  of 
this  subpart). 

(2)  For  employees  requiring  eye 
glasses,  corrective  lenses  should  be 
fitted  to  the  respirator  faceplate.  As  a 
temporary  measure,  glasses  with  short 
temple  bars  may  be  taped  to  the 
wearer's  head.  Contact  lenses  other 
than  soft  lenses  or  gas  permeable  lenses 
must  not  be  worn  with  respirators. 

(e)  Respirator  use.  Persons  wearing  a 
respirator  in  a  regulated  area  must  be 
permitted  to  leave  the  regulated  area  to 
wash  their  face  and  respirator  facepiece, 
as  necessary,  in  order  to  prevent  skin 
irritation  associated  with  respirator  use 
or,  if  an  air-purifying  respirator  is  used, 
to  change  the  filter  elements  whenever 
the  person  wearing  the  respirator 
detects  a  change  in  breathing  resistance 
or  a  chemical  vapor  breakthrough. 

(f)  Respirator  inspection.  Respirators 
must  be  inspected  in  accordance  with 
ANSI  Z88.2— 1980,  section  8. 

(g)  Respirator  maintenance.  (1) 
Respirators  must  be  maintained  in 
accordance  with  ANSI  Z88.2— 1980, 
section  8. 

(2)  During  respirator  cleaning,  the 
rubber  or  elastomer  parts  of  the 
respirator  must  be  stretched  and 
manipulated  with  a  massaging  action  to 
keep  the  parts  pliable  and  flexible  and 
to  keep  the  parts  from  taking  a  set 
during  storage. 

(3)  The  air  purifying  element  of  air- 
purifying  respirators  must  be  replaced 
when  the  employee  detects 
breakthrough  or  after  a  period  not  to 
exceed  eight  hours,  which  ever  comes 
first.  The  element  must  also  be  replaced 
at  the  start  of  each  shift.  An  air  purifying 
element  with  an  end  of  useful  life 


indicator  approved  by  MSHA  or  NIOSH 
for  benzene  may  be  used  until  the 
indicator  indicates  end  of  useful  life  - 
even  if  this  exceeds  eight  hours. 

(h)  Respirator  storage.  Respirators 
must  be  stored  in  accordance  with  ANSI 
Z88.2— 1980,  section  8. 

§  197.555    Personal  protective  dottting  and 
equipment 

(a)  When  the  use  of  respirators  in 
compliance  with  §  197.550  and  the 
personal  protective  clothing  and 
equipment  in  compliance  with  this 
section  is  chosen  as  the  method  or  one 
of  the  methods  required  by  S  197.545  to 
be  used  in  meeting  the  performance 
standard,  the  clothing  and  equipment 
must  meet  the  requirements  of  this 
section. 

(b)  The  employer  shall  provide 
employees  with  the  necessary  personal 
protective  clothing  and  equipment 
without  charge  and  shall  ensure  that  the 
clothing  and  equipment  are  worn  or 
used  properly. 

(c)  Employees  must  be  provided  with 
coveralls  or  a  large  apron,  boots,  gloves, 
and,  if  necessary,  tight-fitting  eye 
goggles  to  limit  dermal  exposure  to.  and 
prevent  eye  contact  with,  liquid 
benzene. 

§  197.560    Medical  surveillance. 

(a)  General.  (1)  The  employer  must 
provide,  and  the  employees  must  submit 
to,  the  medical  surveillance 
examinations  for  employees,  as  required 
by  this  section. 

(2)  All  medical  surveillance 
procedures  in  compliance  with  this 
section,  other  than  the  pulmonary 
function  test  of  paragraph  (b)(5)(v)  of 
this  section  and  all  laboratory  tests, 
must  be  performed  by,  or  under  the 
supervision  of,  a  licensed  physician. 

(3)  The  pulmonary  function  test  of 
paragraph  (b)(5)(v)  of  this  section  must 
be  administered  by  a  licensed  physician 
or  by  a  person  who  has  completed  a 
training  course  in  spirometry  sponsored 
by  a  governmental,  academic,  or 
professional  institution. 

(4)  All  laboratory  tests  must  be 
conducted  by  a  laboratory  accredited  by 
an  accrediting  organization  acceptable 
to  the  Commandant. 

(b)  Initial  medical  examination.  (1) 
Within  December  16, 1991  the  employer 
shall  make  available  to  the  employees 
listed  in  paragraph  (b](2)(i)  of  this 
section  an  initial  medical  examination. 
Within  six  months  all  initial  medical 
examinations  must  be  completed, 
including  those  for  the  employees  listed 
in  paragraph  (b)(2)(ii),  and  each 
employee  notified  of  the  results  of  that 
employee's  examination. 


ii 
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(2)  The  initial  medical  examination 
must  be  made  available  to  the  following 
employees  before  they  are  permitted  to 
enter  or  continue  working  in  a 
workplace  in  which  they  will  be  or  may 
be  exposed  to  benzene: 

(i)  Employees  who  were  exposed  to 
more  than  10  ppm  of  benzene  as  an 
eight-hour  TWA  on  at  least  30  calendar 
days  dufing  the  year  before  October  17, 
1991  and  who  were  employed  by  their 
present  employer  during  each  of  the  30 
days. 

(ii)  Employees,  other  than  employees 
defmed  in  paragraph  (b)(2)(i)  of  this 
section,  who  may  reasonably  be 
expected  to  be  exposed  to  benzene  at  or 
above  the  action  level  on  at  least  30 
calendar  days,  or  at  a  level  above  a  PEL 
on  at  least  10  calendar  days,  during  the 
coming  year. 

(3)  Exposure  to  benzene,  as  referred  to 
in  paragraph  (b)(2)  of  this  section, 
means  any  exposure  to  benzene, 
whether  or  not  at  the  time  of  the 
exposure,  the  employee  was  or  will  be 
wearing  an  appropriate  respirator  in 
compliance  with  §  197.550  and  the 
personal  protective  clothing  and 
equipment  in  compliance  with  §  197.555. 

(4)  An  initial  medical  examination  is 
not  required  if  the  employer  or  employee 
has  adequate  records  showing  that  the 
employee  has  had,  within  one  year,  an 
examination  meeting  the  requirements 
of  paragraph  (b)(5)  of  this  section. 

(5)  The  initial  medical  examination 
must  include  at  least  the  following 
elements: 

(i)  A  detailed  occupational  history 
which  includes  a  history  of  past  work 
exposure  to  benzene  or  any  other 
hematological  toxin,  a  family  history  of 
blood  dyscrasias  including 
hematological  neoplasms,  a  history  of 
blood  dyscrasias  including  genetic 
hemoglobin  abnormalities,  bleeding 
abnormalities,  and  abnormal  functions 
of  formed  blood  elements,  a  history  of 
renal  or  liver  dysfunction,  a  history  of 
medicinal  drugs  routinely  taken,  a 
history  of  previous  exposure  to  ionizing 
radiation,  and  a  history  of  exposure  to 
marrow  toxins  outside  of  the  employee's 
current  work  situation.  The  employee 
must  provide  to  the  examining  physician 
as  complete  an  occupational  histoi~y  as 
possible  for  the  period  prior  to  the 
current  employment. 

(ii)  A  complete  physical  examination. 

(iii)  A  complete  blood  count,  including 
a  leukocyte  count,  with  differential, 
quantitative  thrombocyte  count, 
hematocrit,  hemoglobin,  erythrocyte 
count,  and  erythrocyte  indices  (MCV, 
MCH.  MCHC).  The  results  of  these  tests 
must  be  reviewed  by  the  examining 
physician. 


(iv)  As  determined  necessary  by  the 
examining  physician,  additional  tests 
based  on  alterations  to  the  components 
of  the  blood  or  other  signs  which  may  be 
related  to  benzene  exposure. 

(v)  For  employees  required  to  wear 
respirators  for  at  least  30  days  a  year,  a 
pulmonary  function  test. 

(c)  Periodic  medical  examinations.  (1) 
The  employer  shall  ensure  that  no  one 
performs  a  benzene  operation  exceeding 
the  level  criteria  of  paragraph  (b)(2)  of 
this  section  without  having  undergone 
an  initial  medical  examination  and 
periodic  medical  examinations  yearly 
thereafter.  Also,  those  who  in  the 
previous  year  have  performed  benzene 
operations  exceeding  the  level  criteria  of 
paragraph  (b)(2)  of  this  section  shall 
undergo  a  periodic  medical  examination 
even  if  they  will  not  perform  benzene 
operations  in  the  current  year.  Periodic 
examinations  must  include,  at  least,  the 
following  elements: 

(i)  A  brief  history  regarding  new 
exposure  to  potential  marrow  toxins, 
changes  in  medicinal  drug  use,  and  the 
appearance  of  physical  signs  relating  to 
blood  disorders. 

(ii)  A  complete  blood  count,  including 
a  leukocyte  count  with  differential, 
quantitative  thrombocyte  count, 
hematocrit,  hemoglobin,  erythrocyte 
count,  and  erythrocyte  indices  (MCV. 
MCH.  MCHC).  The  results  of  these  tests 
must  be  reviewed  by  the  examining 
physician. 

(iii)  As  determined  necessary  by  the 
examining  physician,  additional  tests 
based  on  alterations  to  the  components 
of  the  blood  or  other  signs  which  may  be 
related  to  benzene  exposure. 

(2)  If  the  employee  develops  signs  and 
symptoms  commonly  associated  with 
toxic  exposure  to  benzene,  the  employee 
must  be  provided  with  an  additional 
medical  examination  which  includes 
those  elements  considered  appropriate 
by  the  examining  physician. 

(3)  For  employees  required  to  use 
respirators  for  at  least  30  days  a  year,  a 
pulmonary  function  test  must  be 
performed,  and  specific  evaluation  of 
the  cardiopulmonary  system  must  be 
made,  at  least  every  three  years. 

(d)  Additional  examinations  and 
referrals.  (1)  If  the  results  of  the 
complete  blood  count  laboratory  test 
required  for  the  initial  or  periodic 
medical  examination  indicate  that  any 
of  the  following  abnormal  conditions 
exist,  the  blood  count  must  be  retaken 
within  four  weeks: 

(i)  The  hemoglobin  or  the  hematocrit 
falls  below  the  normal  limit  (outside  the 
95%  conHdence  interval  (C.I.)),  as 
determined  by  the  laboratory,  or  the 
hemoglobin  or  hematocrit  shows  a 
persistent  downward  trend  from  the 


employee's  pre-exposure  norms,  if  these 
findings  can  not  be  explained  by  other 
medical  reasons. 

(ii)  The  thrombocyte  count  varies 
more  than  20  percent  below  the 
employee's  most  recent  values  or  falls 
outside  the  normal  limit  (95%  CI),  as 
determined  by  the  laboratory. 

(iii)  The  leukocyte  count  is  below 
4,000  per  cubic  millimeter  or  there  is  an 
abnormal  differential  count. 

(2)  If  the  abnormal  conditions  persist, 
the  employee  must  be  referred  by  the 
examining  physician  to  a  hematologist 
or  an  internist  for  further  evaluation, 
unless  the  physician  has  good  reason  to 
believe  that  the  referral  is  unnecessary. 
(See  appendix  C  of  this  subpart  for 
examples  of  conditions  in  which 
referrals  may  be  unnecessary.) 

(3)  The  hematologist  or  internist  must 
be  provided  with  the  information 
provided  to  the  physician  in  compliance 
with  paragraph  (f)  of  this  section  and 
with  the  medical  record  in  compliance 
with  §  197.570(b). 

(4)  If  the  hematologist  or  internist 
determines  that  additional  tests  are 
needed,  the  employer  shall  ensure  that 
these  additional  tests  are  provided. 
These  test  must  be  completed  in  thirty 
days,  whether  or  not  the  employee 
continues  to  perform  benzene 
operations. 

(e)  Emergency  medical  examinations. 
(1)  Whenever  an  employee  is  exposed  to 
benzene  resulting  from  an  emergency,  a 
sample  of  that  employee's  urine  must  be 
taken  at  the  end  of  the  employee's  shift 
and  a  urinary  phenol  test  must  be 
performed  on  the  sample  within  72 
hours.  Where  due  to  unavoidable 
circumstances  the  sample  can  not  be 
tested  by  a  laboratory  within  72  hours  of 
exposure,  the  sample  shall  be  frozen 
until  it  can  be  delivered  to  the 
laboratory.  The  specific  gravity  of  the 
urine  must  be  corrected  to  1.024.  Since 
certain  foods  and  medications  can  result 
in  elevated  phenol  levels,  the  employee 
must  provide  the  physician  with  a 
dietary  and  medication  history. 

(2)  If  the  result  of  the  urinary  phenol 
test  is  below  75  nig  phenol /I  of  urine,  no 
further  testing  is  required. 

(3)  If  the  result  of  the  urinary  phenol 
test  is  equal  to  or  greater  than  75  mg 
phenol /I  of  urine,  the  employee's 
complete  blood  count  including  an 
erythrocyte  count,  a  leukocyte  count 
with  differential,  and  a  thrombocyte 
count  must  be  taken  at  monthly 
intervals  for  a  duration  of  three  months 
following  the  emergency. 

(4)  If  any  of  the  conditions  specified  in 
paragraph  (d)(1)  of  this  section  exists, 
the  additional  examinations  and 
referrals  specified  in  paragraph  (d)  o* 
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this  section  must  be  performed  and  the 
employee  must  be  provided  with 
periodic  medical  examinations,  if  any 
are  recommended  by  the  examining 
physician. 

(0  Information  provided  to  the 
physician.  The  following  information 
must  be  provided  to  the  examining 
physician: 

(1)  A  copy  of  this  subpart  and  its 
appendices. 

(2)  A  description  of  the  affected 
employee's  duties  as  they  relate  to  the 
employee's  exposure. 

(3)  The  employee's  actual  or 
representative  exposure  level. 

(4)  A  description  of  the  respirator  and 
personal  protective  clothing  and 
equipment  used  or  to  be  used,  if  any. 

(5)  Records  of  all  previous 
employment-related  medical 
examinations  of  the  affected  employee 
which  were  conducted  while  in  the 
employ  of  the  current  employer  and 
which  have  not  been  provided  to  the 
examining  physician. 

(g)  Physician's  written  opinion.  (1) 
The  employer  shall  ensure  that  within 
45  days  of  each  examination  required  by 
this  section,  the  employer  and  the 
employee  must  be  provided  with  a  copy 
of  the  examining  physician's  written 
opinion  of  the  examination. 

(2)  The  written  opinion  must  contain 
at  least  the  following  information: 

(i)  The  occupationally  pertinent 
results  of  the  medical  examination  and 
tests. 

(ii)  All  medical  conditions,  if  any,  of 
the  employee  which  the  examining 
physician  believes  would  subject  the 
employee  to  a  greater  than  normal  risk 
of  material  impairment  of  health  if  the 
employee  is  exposed  again  to  benzene. 

(iii]  The  examining  physician's 
recommended  limitations,  if  any,  upon 
the  employee's  futtire  exposure  to 
benzene  or  use  of  respirators  or  other 
personal  protective  clothing  or 
equipment. 

(iv)  A  statement  that  the  employee 
has  been  informed  by  the  physician  of 
the  results  of  the  medical  examination 
and  of  all  medical  conditions  of  the 
employee  resulting  from  benzene 
exposure  which  require  further 
explanation  or  treatment. 

(3)  The  physician's  written  opinion 
must  not  reveal  specific  records, 
fmdings.  or  diagnoses  that  have  no 
bearing  on  the  employee's  ability  to 
work  in  a  benzene-exposed  workplace, 
ability  to  use  a  respirator,  or  ability  to 
use  personal  protective  clothing  or 
equipment. 

|h)  Removal  from  exposure  (1)  From 
the  time  an  employee  is  referred  to  a 
liematologist  or  internist  in  compliance 
with  paragraph  (d)(2)  of  this  section,  the 


employee  must  not  be  permitted  to  enter 
areas  where  personal  exposure  may 
exceed  the  action  level  until  the 
physician  determines  in  compliance 
with  paragraph  {h){2)  of  this  section  that 
the  employee  again  may  enter  those 
areas. 

(2)  After  examination  by  and 
consultation  with  the  hematologist  or 
internist,  the  examining  physician 
decides  whether  or  not  to  permit  the 
em.ployee  to  enter  areas  where  personal 
exposure  may  exceed  the  action  level. 
The  employee  must  provide  the 
employer  with  a  written  copy  of  the 
physician's  decision  signed  by  the 
physician.  If  the  decision  recommends 
that  the  employee  not  be  permitted  to 
enter  those  areas,  the  decision  must 
include  the  examining  physician's 
opinion  as  to  when  the  employee  may 
be  permitted  to  reenter  those  areas  and 
the  requirements  for  future  medical 
examinations  to  review  the  decision. 

(3)  Within  six  months  of  the  date  a 
decision  in  compliance  with  paragraph 
(h)(2)  of  this  section  not  to  permit 
reentry  is  made,  the  employee  must  be 
provided  with  a  follow-up  examination 
and  a  decision  of  the  examining 
physician  (based  on  the  follow-up 
examination  and  consultation  with  a 
hematologist  or  internist)  as  to  whether 
reentry  should  be  permitted  and,  if  so. 
when,  or  whether  it  should  be 
permanently  prohibited. 

§  197.565    Notifying  personnel  of  benzene 
hazards. 

(a)  Material  safety  data  sheet.  A 
material  safety  data  sheet  (MSDS) 
addressing  benzene  must  be  made 
available  to  all  persons  involved  in  the 
benzene  operation.  The  MSDS  must 
describe  the  physical  and  chemical 
characteristics,  physical  and  health 
hazards,  permissible  exposure  limits, 
precautions  for  safe  handling  and  use, 
control  measures  such  as  personal 
protection  equipment,  and  first  aid 
procedures  for  benzene.  A  copy  of 
appendices  A  and  B  of  this  subpart  or  a 
MSDS  on  benzene  meeting  the 
requirements  of  29  CFR  1910.1200fg)  is 
sufficient. 

(b)  Training.  (1)  All  employees  must 
be  provided  with  training  at  the  time  of 
their  initial  assignment  to  a  work  area 
where  benzene  is  present  and,  if 
exposures  are  above  the  action  level,  at 
least  once  a  year  thereafter.  Employees 
transferring  to  a  new  work  area  must  be 
provided  with  training  specific  to  that 
new  work  area. 

(2)  The  training  must  provide 
information  on — 

(i)  Which  ooerations  on  the  vessel 
involve  or  may  involve  exposure  to 
benzene. 


(ii)  The  methods  and  observations 
that  may  be  used  to  detect  the  presence 
or  release  of  benzene; 

(iii)  The  physical  and  health  hazards 
associated  with  exposure  to  benzene; 

(iv)  The  measures  that  may  be  taken 
and  the  equipment  that  may  be  used  to 
protect  persons  from  the  hazards  of 
benzene  exposure; 

(v)  The  proper  selection,  fitting,  fit 
testing,  and  use  of  personal  protective 
equipment  in  emergency  situations; 

(vi)  The  meaning  of  a  regulated  area 
and  die  means  specified  in  S  197.535(c) 
to  indicate  a  regulated  area; 

(vii)  The  contents  of  this  subpart  and 
of  appendices  A  through  E  of  this 
subpart  and  on  where  copies  of  this 
material  are  available;  and 

(viii)  The  medical  surveillance 
program  specified  in  S  197.560. 

§  197.570    Recordkeeping. 

(a)  Record  of  personal  exposure 
monitoring.  (1)  The  employer  shall 
maintain  an  accurate  record  of  all 
monitoring  conducted  in  compliances 
with  §  197.540  for  three  years. 

(2)  The  record  must  include — 

(i)  The  dates,  number,  duration,  and 
results  of  each  sample  taken,  and  a 
description  of  the  procedure  used  to 
determine  representative  personal 
exposures; 

(ii)  A  description  of  the  sampling  and 
analytical  methods  used; 

(iii)  A  description  of  the  tj'pe  of 
respirator  and  personal  protective 
clothing  and  equipment  worn,  if  any: 
and 

(iv)  The  name,  social  security  number, 
and  job  classification  of  each  person 
monitored  and  of  all  other  persons 
whose  exposure  the  monitoring  is 
intended  to  represent;  and 

(v)  The  exposure  levels  to  which 
monitored  persons  were  subjected,  even 
if  this  level  is  below  the  PEL 

(b)  Medical  record.  (1)  The  employer 
shall  maintain  an  accurate  medical 
record  for  each  employee  subjected  to 
medical  surveillance  specified  in 

§  197.560  for  three  years  after  the 
employee's  employment  is  terminated. 

(2)  The  record  must  include — 

(i)  The  name  and  social  security 
number  of  the  employee; 

(ii)  The  physician's  written  opinion  on 
the  initial,  periodic,  and  special 
examinations  of  the  employee,  including 
the  results  of  medical  examinations  and 
tests  and  all  opinions  and 
■  recommendations; 

(iii)  A  list  of  medical  complaints,  if 
any,  by  the  employee  related  to 
exposure  to  benzene; 
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(iv)  A  copy  of  the  information 
provided  to  the  physician  required  in 
§  197.560(f)(2)  through  (f)(5);  and 

(v)  A  copy  of  the  employee's  medical 
and  work  history  related  to  exposure  to 
benzene  or  other  hematologic  toxin. 

(c)  Availability  of  records.  (1)  All 
records  required  to  be  maintained  by 
this  section  must  be  made  available 
upon  request  to  the  Coast  Guard. 

(2)  Records  of  personal  exposure 
monitoring  in  compliance  with  (a)  of  this 
section  must  be  provided  upon  request 
to  persons  involved  in  the  opera  lion. 

(3)  A  copy  of  each  item  entered  into 
the  medical  record  in  compliance  with 
paragraph  (b)  of  this  section  for  a 
particular  employee  must  be  given  to 
that  employee  at  the  time  the  item  is 
entered  into  the  medical  record. 

(4)  Medical  records  required  by 
paragraph  (b)  of  this  section  must  be 
provided  to  persons  upon  the  written 
request  of  the  subject  employee. 

(d)  Transfer  of  records.  (1)  If  the 
employer  ceases  to  do  business  and 
there  ia  no  successor  to  receive  and 
retain  the  records  for  the  prescribed 
period,  the  employer  shall  make  the  best 
effort  to  transfer  all  records  required  in 
paragraphs  (a)  and  (b)  of  this  section 
relatmg  to  the  affected  employees  to 
those  employees  for  th.?ir  disposition. 
Before  transferring  medical  records  to 
former  employees,  the  employer  shall 
determine  whether  any  forwarding 
addr'-ss  provided  by  the  employee  is 
still  valid  and  whether  the  employee 
desires  the  records.  If  a  current  or 
former  employee  refuses  to  accept  the 
records  or  does  not  respond  to 
notification  of  their  availability,  the 
records  shall  be  destroyed. 

(2)  If  the  employer  ceases  to  engage  in 
operations  involving  benzene,  the 
employer  shall  retain  the  records  for 
inspection  unless  the  employee  requests 
them  as  provided  in  S  197.570(c). 

(e)  Confidentiality  of  records.  Except 
as  specifically  required  by  this  Subpart, 
the  employer  shall  keep  confidential  all 
records  required  to  be  maintained  by 
this  Subpart. 

§  197.575    Observation  of  monitoring. 

(a)  Persons  involved  in  benzene 
operations  or  their  representatives  must 
be  provided  with  an  opportunity  to 
observe  all  monitoring  in  compliance 
with  S  197.540.  Coast  Guard  officials 
may  also  observe  all  monitoring  in 
compliance  with  §  197.540. 

(b)  When  observation  of  monitoring 
requires  entry  into  regulated  areas,  the 
observers  shall  use  respirator  and 
personal  protective  clothing  and 
equipment  approved  in  compliance  with 
this  subpart  and  comply  with  §  197.530. 


§197.580    Appendices. 

(a)  Appendices  A  through  D  and  F  of 
this  subpart  contain  technical 
information  on  benzene  and  its  effects 
and  provide  guidance  for  medical 
surveillance,  monitoring,  and  measuring. 
The  appendices  are  informational  and 
advisory  and  do  not  create  mandatory 
requirements. 

(b)  Appendix  E  of  this  subpart 
contains  tests  and  procedures  for  fitting 
respirators.  As  required  by 

§  197.550(d)(1),  compliance  with 
appendix  E  of  this  subpart  is  mandatory. 

Appendix  A  to  Subpart  C— Sample 
Substance  Safety  Data  Sheet,  Benzene 

/.  Substance  Identification 

(a)  Substance:  Benzene. 

(b)  Performance  standard  exposure 
limits: 

(1)  Airborne:  The  maximum  time- 
weighted  average  (TWA)  exposure  limit 
is  one  part  of  benzene  vapor  per  million 
parts  of  air  (one  ppm)  for  an  eight-hour 
workday  and  the  maximum  short-term 
exposure  limit  (STEL)  is  five  ppm  for 
any  15-minute  period. 

(2)  Dermal:  Eye  contact  must  be 
prevented  and  skin  contact  with  liquid 
benzene  must  be  limited. 

(c)  Appearance  and  odor:  Benzene  is  a 
clear,  colorless  liquid  with  a  pleasant, 
sweet  odor.  The  odor  of  benzene  does 
not  provide  adequate  warning  of  its 
hazard. 

//.  Health  Hazard  Data 

(a)  Ways  in  which  benzene  affects 
your  health.  Benzene  can  affect  your 
health  if  you  inhale  it  or  if  it  coraes  in 
contact  with  your  skin  or  eyes.  Benzene 
is  also  harmful  if  you  swallow  it. 

(b)  Effects  of  overexposure.  (1)  Short- 
term  (acute)  overexposure:  If  you  are 
overexposed  to  high  concentrations  of 
benzene,  well  above  the  levels  where  its 
odor  is  first  recognizable,  you  may  feel 
breathless,  irritable,  euphoric,  or  giddy 
and  you  may  experience  irritation  in 
your  eyes,  nose,  and  respiratorytract. 
You  may  develop  a  headache,  feel  dizzy, 
nauseated,  or  intoxicated.  Severe 
exposures  may  lead  to  convulsions  and 
loss  of  consciousness. 

(2)  Long-term  (chronic)  exposure: 
Repeated  or  prolonged  exposure  to 
benzene,  even  at  relatively  low 
concentrations,  may  result  in  various 
blood  disorders  ranging  from  anemia  to 
leukemia,  an  irreversible,  fatal  disease. 
Many  blood  disorders  associated  with 
benzene  exposure  may  occur  without 
symptoms. 

///.  Protective  Clothing  and  Equipment 

(a)  Respirators.  Respirators  are 
required  for  those  operations  in  which 


engineering  controls  or  work  practice 
controls  are  not  feasible  for  reducing 
exposure  to  the  permissible  level  or  are 
not  chosen  as  the  method  of  complying 
with  the  performance  standard.  If 
respirators  are  worn,  they  must  have 
joint  Mine  Safety  and  Health 
Administration  and  the  National  . 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  seal  of  approval. 
Cartridges  or  canisters  must  be  replaced 
before  the  end  of  their  service  life,  or  the 
end  of  the  shift,  whichever  occurs  first. 
If  you  experience  difficulty  breathing 
while  wearing  a  respirator,  you  may 
request  a  positive  pressure  respirator 
from  your  employer.  You  must  be 
thoroughly  trained  to  use  the  assigned 
respirator,  and  the  training  will  be 
provided  by  your  employer. 

(b)  Protective  clothing.  You  must  wear 
appropriate  protective  clothing  (such  as 
boots,  gloves,  sleeves,  and  aprons)  over 
any  parts  of  your  body  that  could  be 
exposed  to  liquid  benzene. 

(c)  Eye  and  face  protection.  You  must 
wear  splash-proof  safety  goggles  if  it  is 
possible  that  benzene  may  get  into  your 
eyes.  In  addition,  you  must  wear  a  face 
shield  if  your  face  could  be  splashed 
with  benzene  liquid. 

IV.  Emergency  and  First  A  id  Procedures 

(a)  Eye  and  face  exposure.  If  benzene 
is  splashed  in  your  eyes,  wash  it  out 
immediately  with  large  amounts  of 
water.  If  irritation  persists  or  vision 
appears  to  be  affected,  see  a  doctor  as 
soon  as  possible. 

(b)  Skin  exposure.  If  benzene  is 
spilled  on  your  clothing  or  skin,  remove 
the  contaminated  clothing  and  wash  the 
exposed  skin  with  large  amounts  of 
water  and  soap  immediately.  Wash 
contaminated  clothing  before  you  wear 
it  again. 

(c)  Breathing.  If  you  or  any  other 
person  bteathes  in  large  amounts  of 
benzene,  get  the  exposed  person  to  fresh 
air  at  once.  Apply  artificial  respiration  if 
breathing  has  stopped.  Call  for  medical 
assistance  or  a  doctor  as  soon  as 
possible.  Never  enter  any  vessel  or 
confined  space  where  the  benzene 
concentration  might  be  high  without 
proper  safety  equipment  and  with  at 
least  one  other  person  present  who  w  ill 
stay  outside.  A  life  line  should  be  used. 

(d)  Swallowing.  If  benzene  has  been 
.swallowed  and  the  subject  is  conscious, 
do  not  induce  vomiting.  Call  for  medical 
assistance  or  a  doctor  immediately. 

V.  Medical  Requirements 

If  you  will  be  exposed  to  benzene  at  a 
concentration  at  or  above  0.5  ppm  as  an 
eight-hour  time-weighted  average  or 
have  been  exposed  at  or  above  10  ppm 
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in  the  past  while  employed  by  your 
current  employer,  your  employer  may  be 
required  by  46  CFR  197.560  to  provide  a 
medical  examination  and  history  and 
laboratory  tests.  These  tests  must  be 
provided  without  cost  to  you.  In 
addition,  if  you  are  accidentally  exposed 
to  benzene  (either  by  ingestion, 
inhalation,  or  skin/eye  contact)  under 
emergency  conditions  known  or 
suspected  to  constitute  a  toxic  exposure 
to  benzene,  your  employer  is  required  to 
make  special  laboratory  tests  available 
to  you. 

V7.  Observation  of  Monitoring 

The  employer  is  required  to  conduct 
monitoring  that  is  representative  of  your 
exposure  to  benzene,  and  you  or  your 
designated  representative  are  entitled  to 
observe  the  monitoring  procedure.  You 
are  entitled  to  observe  the  steps  taken  in 
the  measurement  procedure  and  to 
record  the  results  obtained.  When  the 
monitoring  proceaure  is  taking  place  in 
an  area  where  respirators  or  personal 
protective  clothing  and  equipment  are 
required  to  be  worn,  you  or  your 
representative  must  wear  the  protective 
clothing  and  equipment  (See  48  CFR 
197.575.) 

VII.  Access  to  Records 

You  or  your  representative  may  see 
the  records  of  monitoring  of  your 
exposure  to  benzene  upon  wTitten 
request  to  your  employer.  Your  medical 
examination  records  may  be  furnished 
to  you.  your  physician,  or  a 
representative  designated  by  you.  (See 
46  CFR  197.570(c).) 

VIII.  Precautions  for  Safe  Use. 
Handling,  and  Storage 

Benzene  liquid  is  highly  flammable. 
Benzene  vapor  may  form  explosive 
mixtures  in  air.  All  sources  of  ignition 
must  be  controlled.  Use  non-sparking 
tools  when  opening  or  closing  benzene 
containers.  Fire  extinguishers,  where 
required,  must  be  readily  available. 
Know  where  they  are  located  and  how 
to  operate  them.  Smoking  is  prohibited 
in  areas  where  benzene  is  used  or 
stored. 

Appendix  B  to  Subpart  C— Substance 
Technical  Guidelines.  Benzene 

/.  Physical  and  Chemical  Data 

(a)  Substance  identification.  (1) 
Synonyms:  Benzol,  benzole,  coal 
naphtha,  cyclohexatriene,  phene,  phenyl 
hydride,  pyrobenzol.  (Benzin,  petroleum 
benzin.  and  benzine  do  not  contain 
benzene). 

(2)  Formula:  CsHs  (CAS  Registry 
Number  71-43-2). 


(b)  Physical  data.  (1)  Boiling  point 


60  mm  Hg):  80.1  "C  (176  °F). 

(2)  Specific  gravity  (water  =  1):  0.879. 

(3)  Vapor  density  (air  =  1):  2.7. 

(4)  Melting  point:  5.5  °C  (42  '¥]. 

(5)  Vapor  pressure  at  20  °C  (68  T):  75 
mm  Hg. 

(6)  Solubility  in  water.  .06%. 

(7)  Evaporation  rate  (ether  =  1);  2.8. 

(8)  Appearance  and  odor  Clear, 
colorless  liquid  with  a  distinctive  sweet 
odor. 

//.  Fire,  Explosion,  and  Reactivity 
Hazard  Data 

(a)  Fire.  (1)  Flash  point  (closed  cup): 
-11  'C  (12  T). 

(2)  Autoignition  temperature:  580  °C 
(1076  T). 

(3)  Flammable  limits  in  air.  %  by 
volume:  Lower:  1.3%.  Upper  7.5%. 

(4)  Extinguishing  media:  Carbon 
dioxide,  dry  chemical,  or  foam. 

(5)  Special  fire  fighting  procedures:  Do 
not  use  a  solid  stream  of  water,  because 
it  will  scatter  and  spread  the  fire.  Fine 
water  spray  may  be  used  to  keep  fire- 
exposed  containers  cool. 

(6)  Unusual  fire  and  explosion 
hazards:  Benzene  is  a  flammable  liquid. 
Its  vapors  can  form  explosive  mixtures. 
All  ignition  sources  must  be  controlled 
when  benzene  is  used,  handled,  or 
stored.  Areas  where  liquid  or  vapor  may 
be  released  are  considered  hazardous 
locations.  Benzene  vapors  are  heavier 
than  air.  Thus,  benzene  vapors  may 
travel  along  the  deck  and  ground  and  be 
ignited  by  open  fiames  or  sparks  at 
locations  remote  from  the  site  at  which 
benzene  is  handled. 

(7)  Benzene  is  classified  as  a 
flammable  liquid  for  the  purpose  of 
conforming  to  the  requirements  of  49 
CFR  172.101  concerning  the  designation 
of  materials  as  hazardous  materials. 
Locations  where  benzene  may  be 
present  in  quantities  sufficient  to 
produce  explosive  or  ignitable  mixtures 
are  considered  Class  I  Group  D 
locations  for  the  purposes  of  conforming 
to  the  requirements  of  46  CFR  parts  30 
through  40. 151.  and  153  when 
determining  the  requirements  for 
electrical  equipment  as  specified  in 
Subchapter  J  (Electrical  engineering). 

(b)  Reactivity.  (1)  Conditions 
contributing  to  instability:  Heat. 

(2)  Incompatibility:  Heat  and  oxidizing 
materials. 

(3)  i^Iazardous  decomposition 
products:  Toxic  gases  and  vapors  (such 
as  carbon  monoxide). 

///.  Spill  and  Leak  Procedures 

(a)  Steps  to  be  taken  if  the  material  is 
released  or  spilled.  As  much  benzene  as 
possible  should  be  absorbed  with 
suitable  materials,  such  as  dry  sand  or 


earth.  That  remaining  must  be  flushed 
with  large  amounts  of  water.  Do  not 
flush  benzene  into  a  confined  space, 
such  as  a  sewer,  because  of  explosion 
danger.  Remove  all  ignition  sources. 
Ventilate  enclosed  places. 

(b)  Waste  disposal  method.  Disposal 
methods  must  conform  to  state  and  local 
regulations.  If  allowed,  benzene  may  be 
disposed  of  (a)  by  absorbing  it  in  dry 
sand  or  earth  and  disposing  in  a 
sanitary  landfill,  (b),  if  in  small 
quantities,  by  removing  it  to  a  safe 
location  away  from  buildings  or  other 
combustible  sources  or  by  pouring  onto 
dry  sand  or  earth  and  cautiously  igniting 
it.  and  (c).  if  in  large  quantities,  by 
atomizing  it  in  a  suitable  combustion 
chamber. 

Appendix  C  to  Subpart  C— Medical 
Surveillance  Guidelines  for  Benzene 

/.  Route  of  Entry 

Inhalation:  skin  absorption. 

//.  Toxicology 

Benzene  is  primarily  an  inhalation 
hazard.  Systemic  absorption  may  cause 
depression  of  the  hematopoietic  system, 
pancytopenia,  aplastic  anemia,  and 
leukemia.  Inhalation  of  high 
concentrations  may  a^ect  the 
functioning  of  the  central  nervous 
system.  Aspiration  of  small  amounts  of 
liquid  benzene  immediately  causes 
pulmonary  edema  and  hemorrhage  of 
pulmonary  tissue.  There  is  some 
absorption  through  the  skin.  Absorption 
may  be  more  rapid  in  the  case  of 
abraded  skin  or  if  it  is  present  in  a 
mixture  or  as  a  contaminant  in  solvents 
which  are  readily  absorbed.  The 
defatting  action  of  benzene  may  produce 
primary  irritation  due  to  repeated  or 
prolonged  contact  with  the  skin.  High 
concentrations  are  irritating  to  the  eyes 
and  the  mucous  membranes  of  the  nose 
and  respiratory  tract. 

///.  Signs  and  Symptoms 

Direct  skin  contact  with  benzene  may 
cause  erythema.  Repeated  or  prolonged 
contact  may  result  in  drying,  scaling 
dermatitis  or  development  of  secondary 
skin  infections.  In  addition,  benzene  is 
absorbed  through  the  skin.  Local  effects 
of  benzene  vapor  or  liquid  on  the  eye 
are  slight.  Only  at  very  high 
concentrations  is  there  any  smarting 
sensation  in  the  eye.  Inhalation  of  high 
concentrations  of  benzene  may  have  an 
Initial  stimulatory  effect  on  the  central 
nervous  system  characterized  by 
exhilaration,  nervous  excitation,  or 
giddiness,  followed  by  a  period  of 
depression,  drowsiness,  or  fatigue.  A 
sensation  of  tightness  in  the  chest 
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accompanied  by  breathlessness  may 
occur  and  ultimately  the  victim  may  lose 
consciousness.  Tremors,  convulsions, 
and  death  may  follow  from  respiratory 
paralysis  or  circulatory  collapse  in  a  few 
minutes  to  several  hours  following 
severe  exposures. 

The  detrimental  effect  on  the  blood- 
forming  system  of  prolonged  exposure  to 
small  quantities  of  benzene  vapor  is  of 
extreme  importance.  The  hematopoietic 
system  is  the  chief  target  for  benzene's 
toxic  effects  which  are  manifested  by 
alterations  in  the  levels  of  formed 
elements  in  the  peripheral  blood.  These 
effects  may  occur  at  concentrations  of 
benzene  which  may  not  cause  irritation 
of  mucous  membranes  or  any 
unpleasant  sensory  effects.  Early  signs 
and  symptoms  of  benzene  morbidity  are 
varied.  Often,  they  are  not  readily 
noticed  and  are  non-specific. 
Complaints  of  headache,  dizziness,  and 
loss  of  appetite  may  precede  or  follow 
clinical  signs.  Rapid  pulse  and  low 
blood  pressure,  in  addition  to  a  physical 
appearance  of  anemia,  may  accompany 
a  complaint  of  shortness  of  breath  and 
excessive  tiredness.  Bleeding  from  the 
nose,  gums,  or  mucous  membranes  and 
the  development  of  purpuric  spots  (small 
bruises)  may  occur  as  the  condition 
progresses.  Clinical  e\idence  of 
leukopenia,  anemia,  and 
thrombocytopenia,  singly  or  in 
combination,  may  be  among  the  first 
signs. 

Bone  marrow  may  appear  normal, 
aplastic  or  hyperplastic  and  may  not,  in 
all  situations,  correlate  with  peripheral 
blood  forming  tissues.  Because  of 
variations  in  the  susceptibility  to 
benzene  morbidity,  there  is  no  "typical" 
blood  picture.  The  onset  of  effects  of 
prolonged  benzene  exposure  may  be 
delayed  for  many  months  or  years  after 
the  actual  exposure  has  ceased. 
Identification  or  correlation  with 
benzene  exposure  must  be  sought  out  in 
the  occupational  history. 

IV.  Treatment  of  Acute  Toxic  Effects 

Remove  from  exposure  immediately. 
Make  sure  you  are  adequately  protected 
and  do  not  risk  being  overcome  by 
fumes.  Give  oxygen  or  artificial 
resuscitation,  if  indicated.  Flush  eyes, 
wash  skin  if  contaminated,  and  remove 
all  contaminated  clothing.  Symptoms  of 
intoxication  may  persist  following 
severe  exposures.  Recovery  from  mild 
exposures  is  usually  rapid  and  complete. 

V.  Sun'eiUance  and  Preventive 
Considerations 

(a)  General.  The  principal  effects  of 
benzene  exposure  addressed  in  46  CFR 
part  197,  subpart  C.  appendix  A.  are 
pathological  changes  in  the 


hematopoietic  system,  reflected  by 
changes  in  the  peripheral  blood  and 
manifested  clinically  as  pancytopenia, 
aplastic  anemia,  or  leukemia. 
Consequently,  the  medical  surveillance 
program  specified  in  46  CFR  197.560  is 
designed  to  obsen*e,  on  a  regular  basis, 
blood  indices  for  early  signs  of  these 
effects.  Although  early  signs  of  leukemia 
are  not  usually  available,  emerging 
diagnostic  technology  and  innovative 
regimes  are  making  consistent 
surveillance  for  leukemia,  as  well  as 
other  hematopoietic  effects,  more  and 
more  beneficial. 

Initial  and  periodic  medical 
examinations  must  be  provided  as 
required  in  46  CFR  197.56a  There  are 
special  provisions  for  medical  tests  in 
the  event  of  hematologic  abnormalities 
or  emergencies. 

The  blood  values  which  require 
referral  to  a  hematologist  or  internist  are 
noted  in  46  CFR  197.560(d)  (i).  (ii),  and 
(iii).  That  section  specifies  that,  if  blood 
abnormalities  persist,  the  employee 
must  be  referred  unless  the  physician 
has  good  reason  to  believe  that  the 
referral  is  unnecessary.  Examples  of 
conditions  that  might  make  a  referral 
unnecessary  despite  abnormal  blood 
limits  are  iron  or  folate  deficiency, 
menorrhagia.  or  blood  loss  due  to  some 
unrelated  medical  abnormality. 

Symptoms  and  signs  of  benzene 
toxicity  can  be  non-specific.  Only  a 
detailed  history  and  appropriate 
investigative  procedures  vvill  enable  a 
physician  to  rule  out  or  confirm 
conditions  that  place  the  employee  at 
increased  risk.  To  assist  the  examining 
physician  with  regard  to  which 
laboratory  tests  are  necessary  and  when 
to  refer  an  employee  to  the  specialist, 
the  following  guidelines  have  been 
established. 

(b)  Hematology  Guidelines.  A 
minimum  battery  of  tests  is  to  be 
performed  by  strictly  standardized 
methods. 

(1)  Red  cell,  white  cell,  platelet  counts, 
white  blood  cell  differential,  hematocrit, 
and  red  cell  indices  must  be  performed 
by  an  accredited  laboratory.  The  norma! 
ranges  for  the  red  cell  and  white  cell 
counts  are  influenced  by  altitude,  race, 
and  sex  and.  therefore,  should  be 
determined  by  an  accredited  laboratory' 
in  the  specific  area  where  the  tests  are 
performed. 

Either  a  decline  from  an  absolute 
normal  or  from  an  individual's  base  line 
to  a  subnormal  value  or  a  rise  to  a 
supra-normal  value  are  indicative  of 
potential  toxicity,  particularly  if  all 
blood  parameters  decline.  The  normal 
total  white  blood  count  is  approximately 
7,200/mm  '  plus  or  minus  3,000.  For 
cigarette  smokers,  the  white  count  may 


be  higher  and  the  upper  range  may  be 
2.000  cells  higher  than  nomujl  for  the 
laboratory.  In  addition,  infection, 
allergies,  and  some  drugs  may  raise  the 
white  eel!  count.  The  normal  platelet 
count  is  approximately  250.000  with  a 
range  of  140,000  to  400.000.  Counts 
outside  this  range  should  be  regarded  as 
possible  e%idence  of  benzene  toxicity. 

Certain  abnormalities  found  through 
routine  screening  are  of  greater 
significance  in  the  benzene-exposed 
worker  and  require  prompt  consultation 
with  a  specialist  namely: 

(i)  Thrombocyiopenia. 

(ii)  A  trend  of  decreasing  white  cell, 
red  cell,  or  platelet  indices  in  an 
individual  over  time  is  more  worrisome 
than  an  isolated  abnormal  finding  at  one 
test  time.  The  importance  of  a  trend 
highlights  the  need  to  compare  an 
individual's  test  results  to  baseline,  to 
previous  periodic  tests,  or  to  both. 

(iii)  A  constellation  or  pattern  of 
abnormalities  in  the  different  blood 
indices  is  of  more  significance  than  a 
single  abnormality.  A  low  white  count 
not  associated  with  any  abnormalities  in 
other  cell  indices  may  be  a  normal 
statistical  variation.  Whereas,  if  the  low 
white  count  is  accompanied  by 
decreases  in  the  platelet  and/or  red  cell 
indices,  such  a  pattern  is  more  likely  to 
be  associated  with  benzene  toxicity  and 
merits  thorough  investigation. 

Anemia,  leukopenia,  macrocytosis.  or 
an  abnormal  differential  white  blood 
cell  count  should  alert  the  physician  to 
investigate  further  and  to  refer  the 
patient  if  repeat  tests  confirm  the 
abnormalities.  If  routine  screeniiig 
detects  an  abnormality,  the  follow-up 
tests  which  may  be  helpful  in 
establishing  the  etiology  of  the 
abnormality  are  the  peripheral  blood 
smear  and  the  reticulocyte  coant. 

The  extreme  range  of  normal  for 
reticulocytes  is  0.4  to  2.5  percent  of  the 
red  cells.  The  usual  range  is  OJ  to  1.2 
percent  of  the  red  cells.  A  decline  in 
reticulocytes  to  levels  of  less  than  0.4 
percent  is  to  be  regarded  as  possible 
evidence  of  benzene  toxicity  requiring 
accelerated  surveillance  (unless  another 
specific  cause  is  found).  An  increase  in 
reticulocyte  levels  to  above  2.5  percent 
also  may  be  consistent  with,  but  not 
characteristic  of.  benzene  toxicity. 

(2)  A  careful  examination  of  the 
peripheral  blood  smear  is  an  important 
diagnostic  test.  As  with  the  reticulocyte 
count,  the  smear  should  be  with  fresh 
uncoagulated  blood  obtained  from  a 
needle  tip  following  venipuncture  or 
from  a  drop  of  earlobe  blood  (capillary 
blood).  If  necessary,  the  smear  may. 
under  certain  limited  conditions,  be 
made  from  a  blood  sample 


52144 


Federal  Register  /  Vol.  56.  No.  201  /  Thursday.  October  17.  1991  /  Rules  and  Regulations 


UMI 


anticoagulated  with  EDTA  (but  never 
with  oxalate  or  heparin).  When  the 
Siuear  is  to  be  prepared  from  a  specimen 
of  venous  blood  which  has  been 
collected  by  a  commercial  Vacutainer' 
type  tube  containing  neutral  EDTA,  the 
smear  should  be  made  as  soon  as 
possible  after  the  venesection.  A  delay 
of  up  to  12  hours  is  permissible  between 
t":ie  drawing  of  the  blood  specimen  into 
EDTA  and  the  preparation  of  the  smear 
if  the  blood  is  stored  at  refrigerator  (not 
freezing)  temperature. 

(3)  The  minimum  mandatory 
observations  to  be  made  from  the  smear 
are  as  follows: 

(i)  The  differential  white  blood  cell 
count. 

(ii)  Description  of  abnormalities  in  the 
appearance  of  red  cells. 

(iii)  Description  of  any  abnormalities 
in  the  platelets. 

(iv)  A  careful  search  must  be  made  of 
every  blood  smear  for  immature  white 
cells  such  as  band  forms  (in  more  than 
normal  proportion,  i.e..  over  ten  percent 
of  the  total  differential  count),  any 
number  of  metamyelocytes,  myelocytes, 
or  myeloblasts.  Any  nucleate  or 
multinucleated  red  blood  cells  should  be 
Imported.  Large  "giant"  platelets  or 
fragments  of  megakaryocytes  must  be 
recognized. 

An  increase  in  the  proportion  of  band 
forms  among  the  neutrophilic 
granulocytes  is  an  abnormality 
deserving  special  mention.  Such  an 
increase  may  represent  a  change  which 
should  be  considered  as  an  early 
warning  of  benzene  toxicity  in  the 
absence  of  other  causative  factors  (most 
commonly  infection).  Likewise,  the 
appearance  of  metamyelocytes,  in  the 
absence  of  another  probable  cause,  is  to 
be  considered  a  possible  indication  of 
benzene-induced  toxicity. 

An  upward  trend  in  the  number  of 
basophils,  which  normally  do  not 
exceed  about  2.0  percent  of  the  total 
white  cells,  is  to  be  regarded  as  possible 
Evidence  of  benzene  toxicity.  A  rise  in 
the  eosinophil  count  is  less  specific  but 
may  indicate  toxicity  if  the  rise  is  abo\  e 
6.0  percent  of  the  total  white  count. 
The  normal  range  of  monocytes  is 
from  2.0  to  8.0  percent  of  the  total  white 
count  with  an  average  of  about  5.0 
percent.  About  20  percent  of  individuals 
reported  to  have  mild  but  persisting 
abnormalities  caused  by  exposure  to 
benzene  show  a  persistent  monocytosis. 
The  findings  of  a  monocyte  count  which 
persists  at  more  than  ten  to  12  percent  of 
the  normal  white  cell  count  (when  the 
total  count  is  normal)  or  persistence  of 
an  absolute  monocyte  count  in  excess  of 
800/mm  '  should  be  regarded  as  a 


possible  sign  of  benzene-induced 
toxicity. 

A  less  frequent  but  more  serious 
indication  of  benzene  toxicity  is  the 
finding  in  the  peripheral  blood  of  the  so- 
called  "pseudo"  (or  acquired)  Pelger- 
Huet  anomaly.  In  this  anomaly,  many,  or 
sometimes  the  majority,  of  the 
neutrophilic  granulocytes  possess  two 
round  nuclear  segments,  or,  less  often, 
one  or  three  round  segments,  rather  than 
three  normally  elongated  segments. 
When  this  anomaly  is  not  hereditary,  it 
is  often,  but  not  invariably,  predictive  of 
subsequent  leukemia.  However,  only 
about  two  percent  of  patients  who 
ultimately  develop  acute  myelogenous 
leukemia  show  the  acquired  Peiger-Huet 
anomaly.  Other  tests  that  can  be 
administered  to  investigate  blood 
abnormahties  are  discussed  below. 
However,  these  tests  should  be 
undertaken  by  the  hematologist. 

An  uncommon  sign,  which  cannot  be 
detected  from  the  smear  but  can  be 
elicited  by  a  "sucrose  water  test"  of 
peripheral  blood,  is  transient 
paroxysmal  nocturnal  hemoglobinuria 
(PNH).  This  sign  may  first  occur 
insidiously  during  a  period  of 
established  aplastic  anemia  and  may  be 
followed  within  one  to  a  few  years  by 
the  appearance  of  rapidly  fatal,  acute 
myelogenous  leukemia.  Clinical 
detection  of  PNH.  which  occurs  in  only 
one  or  two  percent  of  those  destined  to 
have  acute  myelogenous  leukemia,  m.ay 
be  difficult.  If  the  "sucrose  water  test"  is 
positive,  the  somewhat  more  definitive 
Ham  test,  also  known  as  the  acid  serum 
hemolysis  tesi.  may  provide 
confirmation. 

(v)  Individuals  documented  to  have 
developed  acute  myelogenous  leukemia 
years  after  initial  exposure  to  benzene 
may  have  progressed  through  a 
preliminary  phase  of  hematologic 
abnoi-mality.  In  some  instances, 
pancytopenia  (i.e.,  a  lowering  in  the 
counts  of  all  circulating  blood  cells  of 
bone  marrow  origin,  but  not  to  the 
extent  implied  by  the  term  "aplastic 
anemia")  preceded  leukemia  for  many 
years.  Depression  of  a  single  blood  cell 
type  or  platelets  may  represent  a 
harbinger  of  aplasia  or  leukemia.  The 
finding  of  two  or  more  cytopenias  or 
pancytopenia  in  a  benzene-exposed 
individual  must  be  regarded  as  highly 
suspicious  of  more  advanced,  although 
still  reversible,  toxicity.  Pancytopenia 
coupled  with  the  appearance  of 
immature  cells  (myelocytes, 
myeloblasts,  erythroblasts.  etc.)  with 
abnormal  cells  (pseudo  Pelger-Huet 
anomaly,  atypical  nuclear 
heterochromatin.  etc.)  or  of  unexplained 
elevations  of  white  blood  cells  must  be 


regarded  as  evidence  of  benzene 
ovei exposure,  unless  proved  otherwise. 
Many  severely  aplastic  patients 
manifested  the  om.inous  finding  of  five 
to  fen  percent  myeloblasts  in  the 
marrow,  occasional  myeloblasts  and 
myelocytes  in  the  blood,  and  20  to  30 
percent  monocytes.  It  is  evident  that 
isolated  cytopenias,  pancytopenias,  and 
even  aplastic  anemias  induced  by 
benzene  may  be  reversible  and 
complete  recovery  has  been  reported  on 
crs.sation  of  exposure.  However, 
because  any  of  these  abnormalities  is 
serious,  the  employee  must  immediately 
be  removed  from  any  possible  exposure 
fo  benzene  vapor.  Certain  tests  may 
subs'antiate  the  employee's  prospects 
for  progression  or  regression.  One  such 
test  would  be  an  examination  of  the 
bone  marrow,  but  the  decision  to 
perform  a  bone  marrow  aspiration  or 
needle  biopsy  must  be  made  by  the 
hematologist. 

The  fiiidings  of  basophilic  stippling  in 
circulating  red  blood  cells  (usually  found 
in  one  to  five  percent  of  red  cells 
following  marrow  injury)  and  detection 
in  the  bone  marrow  of  what  are  termed 
"ringed  sidercblasts"  must  be  taken 
seriously,  as  they  have  been  ruled  in 
recent  years  to  be  premonitory  signs  of 
subsequent  leukemia. 

Recently  peroxidase-staining  of 
circulating  or  marrow  neutrophil 
granulocytes,  employing  benzidine 
dihydrochloride,  have  revealed  the 
disappearance  of,  or  diminution  in, 
peroxidase  in  a  sizable  proportion  of  the 
granulocytes.  This  has  been  reported  as 
an  early  s'gn  of  leukemia.  However, 
relatively  few  patients  have  been 
studied  to  date.  Granulocyte  granules 
are  normally  strongly  peroxidase 
positive.  A  steady  decline  in  leukocyte 
alkaline  phosphatase  has  also  been 
reported  as  suggestive  of  early  acute 
leukemia.  Exposure  to  benzene  may 
cause  an  early  rise  in  serum  iron,  often 
but  not  always  associated  with  a  fall  in 
the  reticulocyte  count.  Thus,  serial 
measurements  of  serum  iron  levels  may 
provide  a  means  of  determining  whether 
or  not  there  is  a  trend  representing 
sustained  suppression  of  erythropoiesis. 

Measurement  of  serum  iron  and 
determination  of  peroxidase  and  of 
alkaline  phosphatase  activity  in 
peripheral  granulocytes  can  be 
performed  inmost  pathology 
laboratories.  Peroxidase  and  alkaline 
phosphatase  staining  are  usually 
undertaken  when  the  index  of  suspicion 
for  leukemia  is  high. 
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APPENDIX  D  TO  SUBPART  C— 
SAMPUNG  AND  ANALYTICAL 
METHODS  FOR  BENZENE 
UOMTORING-MEASUREMENT 
PROCEDURES 

Measurements  taken  for  the  purpose 
of  determining  employee  exposure  to 
benzene  are  best  taken  so  that  the 
representative  average  eight-hour 
exposure  may  be  determined  from  a 
single  eight-hour  sample  or  two  four- 
hour  samples.  Short-time  inter\'al 
samples  (or  grab  samples)  may  also  be 
used  to  determine  average  exposure 
level  if  a  minimum  of  five  measurements 
are  taken  in  a  random  manner  over  the 
eight-hour  work  shift.  In  random 
sampling,  any  portion  of  the  work  shift 
has  the  same  chance  of  being  sampled 
as  any  other.  The  arithmetic  average  of 
all  random  samples  taken  on  one  work 
shift  is  an  estimate  of  an  employee's 
average  level  of  exposure  for  that  work 
shift.  Air  samples  should  be  taken  in  the 
employee's  breathing  zone  {i.e.,  air  that 
would  most  nearly  represent  that 
inhaled  by  the  employee).  Sampling  and 
analysis  must  be  performed  with 
procedures  meeting  the  requirements  of 
46  CFR  part  197.  subpart  C. 

There  are  a  number  of  methods 
available  for  monitoring  employee 
exposures  to  benzene.  The  sampling  and 
analysis  may  be  performed  by  collection 
of  the  benzene  vapor  on  charcoal 
adsorption  tubes,  with  subsequent 
chemical  analysis  by  gas 
chromatography.  Sampling  and  analysis 
also  may  be  performed  by  portable 
direct  reading  instruments,  real-time 
continuous  monitoring  systems,  passive 
dosimeters,  or  other  suitable  methods. 
The  employer  is  required  to  select  a 
monitoring  method  which  meets  the 
accuracy  and  precision  requirements  of 
46  CFR  197.540(a)(6)  for  the  weather 
conditions  expected.  Section 
197.540(a)(6)  requires  that  monitoring 
must  have  an  accuracy,  to  a  95  percent 
confidence  level,  of  not  less  than  plus  or 
minus  25  percent  for  concentrations  of 
benzene  greater  than  or  equal  to  0.5 
ppm. 

In  developing  the  following  analytical 
procedures,  the  OSHA  Laboratory 
modified  NIOSH  Method  S311  and 
evaluated  it  at  a  benzene  air 
concentration  of  one  ppm.  A  procedure 
for  determining  the  benzene 
concentration  in  bulk  material  samples 
was  also  evaluated.  This  work,  as 
reported  in  OSHA  Laboratory  Method 
No.  la.  includes  the  following  two 
analytical  procedures: 

/.  OSHA  Method  12  for  Air  Samples 

Analyte:  Benzene. 
Matrix:  Air. 


Procedure;  Adsorption  on  charcoal, 
desorption  with  carbon  disulfide, 
analysis  by  gas  chromatograph. 

Detection  limit:  0.04  ppm. 

Recommended  air  volume  and 
sampling  rate:  10  liter  at  0.2  liter/min. 

1.  Principle  of  the  method 

1.1.  A  known  volume  of  air  is  drawrn 
through  a  charcoal  tube  to  trap  the 
organic  vapors  present. 

1.2.  The  charcoal  in  the  tube  is 
transferred  to  a  small,  stoppered  vial 
and  the  analyte  is  desorbed  with  carbon 
disulfide. 

1.3.  An  aliquot  of  the  desorbed  sample 
is  injected  into  a  gas  chromatograph. 

1.4.  The  area  of  the  resulting  peak  is 
determined  and  compared  with  areas 
obtained  from  standards. 

2.  Advantages  and  disadvantages  of  the 
method 

2.1.  The  sampling  device  is  small, 
portable,  and  involves  no  liquids. 
Interferences  are  minimal  and  most  of 
those  which  do  occur  can  be  eliminated 
by  altering  chromatographic  conditions. 
The  samples  are  analyzed  by  means  of  a 
quick,  instrumental  method. 

2^.  The  amount  of  sample  which  can 
be  taken  is  limited  by  the  number  of 
milligrams  that  the  tube  will  hold  before 
overloading.  When  the  sample  value 
obtained  for  the  backup  section  of  the 
charcoal  tube  exceeds  25  percent  of  that 
found  on  the  front  section,  the 
possibihty  of  sample  loss  exists. 

3'.  Apparatus 

3.1.  A  calibrated  personal  sampling 
pump  having  a  flow  that  can  be 
determined  within  ±  five  percent  at  the 
recommended  flow  rate. 

3.2.  Charcoal  tubes:  Glass  with  both 
ends  flame  sealed,  seven  cm  long  with  a 
six  mm  O.D.  and  a  four  mm  I.D., 
containing  two  sections  of  20/40  mesh 
activated  charcoal  separated  by  a  two 
mm  portion  of  urethane  foam.  "The 
activated  charcoal  is  prepared  from 
coconut  shells  and  is  fired  at  600  'C 
before  packing.  The  adsorbing  section 
contains  100  mg  of  charcoal  and  the 
back-up  section  50  mg.  A  three  mm 
portion  of  urethane  foam  is  placed 
between  the  outlet  end  of  the  tube  and 
the  back-up  section.  A  plug  of  silanized 
glass  wool  is  placed  in  front  of  the 
adsorbing  section.  The  pressure  drop 
across  the  tube  must  be  less  than  one 
inch  of  mercury  at  a  flow  rate  of  one 
liter  per  minute. 

3.3.  Gas  chromatograph  equipped  with 
a  flame  ionization  detector. 

3.4.  Column  (10  ft.  x  1/8  in.  stainless 
steel)  packed  with  80/100  Supelcoport 
coated  with  20  percent  SP  2100  and  0.1 
percent  CW  1500. 


3.5.  An  electronic  integrator  or  some 
other  suitable  method  for  measuring 
peak  area. 

3.6.  Two-milliliter  sample  vials  with 
Teflon-lined  caps. 

3.7.  Microliter  syringes:  ten  microliter 
(ten  fil)  syringe,  and  other  convenient 
sizes  for  making  standards.  One  ^.I 
syringe  for  sample  injections. 

3.8.  Pipets:  1.0  ml  delivery  pipets. 

3.9.  Volumetric  flasks:  convenient 
sizes  for  making  standard  solutions. 

4.  Reagents 

4.1.  Chromatographic  quality  carbon 
disulfide  (CSi).  Most  commercially 
available  carbon  disulfide  contains  a 
trace  of  benzene  which  must  be 
removed.  It  can  be  removed  with  the 
following  procedure.  Heat,  under  reflux 
for  two  to  three  hours.  500  ml  of  carbon 
disulfide,  ten  ml  concentrated  sulfuric 
acid,  and  five  drops  of  concentrated 
nitric  acid.  The  benzene  is  converted  to 
nitrobenzene.  The  carbon  disulfide  layer 
is  removed,  dried  with  anhydrous 
sodium  sulfate,  and  distilled.  The 
recovered  carbon  disulfide  should  be 
benzene  free.  (It  has  recently  been 
determined  that  benzene  can  also  be 
removed  by  passing  the  carbon  disulfide 
through  a  13x  molecular  sieve). 

4.2.  Benzene,  reagent  grade. 

4.3.  p-Cymene,  reagent  grade,  (internal 
standard). 

4.4.  Desorliing  reagent.  The  desorbing 
reagent  is  prepared  by  adding  0.05  ml  of 
p-cymene  per  milliliter  of  carbon 
disulfide.  (The  internal  standard  offers  a 
convenient  means  correcting  analytical 
response  for  slight  inconsistencies  in  the 
size  of  sample  injections.  If  the  external 
standard  technique  is  preferred,  the 
internal  standard  can  be  eliminated.) 

4.5.  Purified  GC  grade  helium, 
hydrogen,  and  air. 

5.  Procedure 

5.1.  Cleaning  of  equipment.  All 
glassware  used  for  the  laboratory 
analysis  should  be  properiy  cleaned  and 
free  of  organics  which  could  interfere  in 
the  analysis. 

5.2.  Calibration  of  personal  pumps. 
Each  pump  must  be  calibrated  with  a 
representative  charcoal  tube  in  the  line. 

5.3.  Collection  and  shipping  of 
samples. 

5.3.1.  Immediately  before  sampling, 
break  the  ends  of  the  tube  to  provide  an 
opening  at  least  one-half  the  internal 
diameter  of  the  tube  (two  mm). 

5.3.2.  The  smaller  section  of  the 
charcoal  is  used  as  the  backup  and 
should  be  placed  nearest  the  sampling 
pump. 

5.3.3.  The  charcoal  tube  should  be 
placed  in  a  vertical  position  during 
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sampling  to  iiinimize  channeling 
through  the  charcoal. 

5.3.4.  i*  ;r  being  sampled  should  not  be 
passed  l.'irough  any  hose  or  tubing 
before  entering  the  charcoal  tube. 

5.3.5.  A  sample  size  of  10  liters  is 
recommended.  Sample  at  a  flow  rate  of 
approximately  0.2  liters  per  minute.  The 
flow  rate  should  be  known  with  an 
accuracy  of  at  least  +  five  percent. 

5.3.6.  The  charcoal  tubes  should  be 
capped  with  the  supplied  plastic  caps 
immediately  after  sampling. 

5.3.7.  Submit  at  least  one  blank  tube  (a 
charcoal  tube  subjected  to  the  same 
handling  procedures,  without  having 
any  air  drawn  through  it)  with  each  set 
of  samples. 

5.3.8.  Take  necessary  shipping  and 
packing  precautions  to  minimize 
breakage  of  samples. 

5.4.  Analysis  of  samples. 

5.4.1.  Preparation  of  samples.  In 
preparation  for  analysis,  each  charcoal 
tube  is  scored  with  a  file  in  front  of  the 
first  section  of  charcoal  and  broken 
open.  The  glass  wool  is  removed  and 
discarded.  The  charcoal  in  the  first 
(larger)  section  is  transferred  to  a  two 
ml  vial.  The  separating  section  of  foam 
is  removed  and  discarded  and  the 
second  section  is  transferred  to  another 
capped  vial.  These  two  sections  are 
analyzed  separately. 

5.4.2.  Desorption  of  samples.  Before 
analysis,  1.0  ml  of  desorbing  solution  is 
pipetted  into  each  sample  container.  The 
desorbing  solution  consists  of  0.05  p.1 
internal  standard  per  milliliter  of  carbon 
disulfide.  The  sample  vials  are  capped 
as  soon  as  the  solvent  is  added. 
Desorption  should  be  done  for  30 
minutes  with  occasional  shaking. 

5.4.3.  GC  conditions.  Typical  operating 
conditions  for  the  gas  chromatograph 
are  as  follows: 

1.  30  ml/min  (60  psig)  helium  carrier 
gas  flow. 

2.  30  ml/min  (40  psig)  hydrogen  gas 
flow  to  detector. 

3.  240  ml/min  (40  psig)  air  flow  to 
detector. 

4. 150  °C  injector  temperature. 
5.  250  °C  detector  tem.perature. 
6. 100  °C  column  temperature. 

5.4.4.  Injection  size.  One  jil. 

5.4.5.  Measurement  of  area.  The  peak 
areas  are  measured  by  an  electronic 
integrator  cr  some  other  suitable  form  of 
area  measurement. 


Injection 

Area  count 

1        

655.4 
617.5 
662.0 
641.1 
636.4 
629.2 

2 

3 

X  =  640.2 

4    

SD=14.9 

5    

CV- 0.023 

6                

5.4.6.  An  internal  standard  procedure  8.  Backup  data 
is  used.  The  integrator  is  calibrated  to  g.l  Detection  limit— Air  Samples.  The 

report  results  in  ppm  for  a  10  liter  air  detection  limit  for  the  analytical 

sample  after  correction  for  desorption  procedure  is  1.28  ng  with  a  coefficient  of 

efficiency.  variation  of  0.023  at  this  level.  This 

5.5.  Determination  of  desorption  ^^^^^  j^^  equivalent  to  an  air 

efficiency.  concentration  of  0.04  ppm  for  a  10  liter 

5.5.1.  Importance  of  determination.  ^j^  ^^^  j^  ^^j^  ^^^^^^  provided  a 
The  desorption  efficiency  of  a  particular  chromatographic  peak  that  could  be 
compound  may  vary  from  one  identifiable  in  the  presence  of  possible 
laboratory  to  another  and  from  one  lot  interferences.  The  detection  limit  data 
of  chemical  to  another.  Thus,  it  is  ^^^^^  ^^^^^^^^  ^   ^^^.     ^^^    , 

necessary  o  determine,  at  east  once  inj^.tions  of  a  1.283  f.g/ml  standard, 

the  percentage  of  the  specific  compound         '  '^°' 

that  is  removed  in  the  desorption 
process,  provided  the  same  batch  of 
charcoal  is  used. 

5.5.2.  Procedure  for  determining 
desorption  efficiency.  The  reference 
portion  of  the  charcoal  tube  Is  removed. 
To  the  remaining  portion,  amounts 
representing  0.5X.  IX,  and  2X  (X 
represents  target  concentration)  based 
on  a  10  liter  air  sample,  are  injected  into  8.2  Pooled  coefficient  of  variation — 
several  tubes  at  each  level.  Dilutions  of       Air  Samples.  The  pooled  coefficient  of 
benzene  with  carbon  disulfide  are  made      variation  for  the  analytical  procedure 
to  allow  injection  of  measurable                  was  determined  by  one  jtl  replicate 
quantities.  These  tubes  are  then  allowed      injections  of  analytical  standards.  The 
to  equilibrate  at  least  overnight.                    standards  were  16.04,  32.08,  and  64.16 
Following  equilibration,  they  are                  fig/ml,  which  are  equivalent  to  0.5, 1.0. 
analyzed  following  the  same  procedure       and  2.0  ppm  for  a  10  liter  air  sample 
as  the  samples.  Desorption  efficiency  is        respectively. 

determined  by  dividing  the  amount  of  8.3  Storage  data — Air  Samples, 

benzene  found  by  amount  spiked  on  the       Samples  were  generated  at  1.03  ppm 
tube.  benzene  at  80%  relative  humidity,  22 

and  643  mm.  All  samples  were  taken  for 
50  minutes  at  0.2  liters/min.  Six  samples 
were  analyzed  immediately  and  the  rest 
of  the  samples  were  divided  into  two 
groups  by  fifteen  samples  each.  One 
group  was  stored  at  refrigerated 
temperature  of  -25  'C  and  the  other 
group  was  stored  at  ambient 
temperature  (approximately  23  °C). 
These  samples  were  analyzed  over  a 
period  of  fifteen  days.  The  results  are 
tabulated  below. 


C. 


6.  Calibration  and  standards 

A  series  of  standards  varying  in 
concentration  over  the  range  of  interest 
is  prepared  and  analyzed  under  the 
same  GC  conditions  that  will  be  used  on 
the  samples.  A  calibration  curve  is 
prepared  by  plotting  concentration  (fxg/ 
ml)  versus  peak  area. 

7.  Calculations 

Benzene  air  concentration  can  be 
calculated  from  the  following  equation: 

mg/m»=(A)(B)/(C)(D) 

Where:  A=tig/ml  benzene,  obtained 
from  the  calibration  curve; 
B= desorption  volume  (one  ml); 
C= liters  of  air  sampled;  and 
D= desorption  efficiency. 

The  concentration  in  mg/m'  can  be 
converted  to  ppm  (at  25°  and  760  mm) 
with  following  equation: 

ppm  =  (mg/m')(24.46)/(78.11). 

Where:  24.46=molar  volume  of  an 
ideal  gas  25  °C  and  760  mm;  and 
78.11  =  molecular  weight  of  benzene. 


Area  counts 

Injection 

0.5  ppm 

1.0  ppm 

2.0  ppm 

1 

3996.5 
4059.4 
4052.0 
4027.2 
4046.8 
4137.9 
4053.3 
47.2 
0.0116 

8130.2 
82356 
8307.9 
8263.2 
8291.1 
8288.8 
82540 
62.5 
0.0076 

16481 

2 

16493 

3 

16535 

4 

16609 

5 

16552 

6 

16618 

X- 

165483 

SO- 

57.1 

CV- 

0.0034 

CV= 0.008 

UMI 


Federal  Register  /  Vol.  56.  No.  201  /  Thursday.  October  17. 1991  /  Rules  and  Regulations  52147 


Percent  Recovery 


Day  analyzed 


0... 
0.... 
2..., 

5.... 
9... 
13.. 
15.. 


8.4  Desorption  data.  Samples  were 
prepared  by  injecting  liquid  benzene 
onto  the  A  section  of  charcoal  tubes. 
Samples  were  prepared  that  would  be 
equivalent  to  0.5. 1.0,  and  2.0  ppm  for  a 
10  liter  air  sample. 

Percent  Recovery 


Sample 

0.5 
ppm 

1.0 
ppm 

2.0  ppm 

1 

99.4 
99.5 
99.2 
99.4 
99.2 
99.8 
99.4 

0.22 

0.0022 

98.8 
98.7 
98.6 
99.1 
99.0 
99.1 
98.9 

0.21 

0.0021 

99.5 
99.7 
99.8 
100.0 
99.7 
99.9 
99.8 

0.18 

0.0018 

2 

3 

4 4.^.„ 

5 i. 

6 

X= 

so= „ 

cv= 

X=99.4 

8.5  Carbon  disulfide.  Carbon  disulfide 
from  a  number  of  sources  was  analyzed 
for  benzene  contamination.  The  results 
are  given  in  the  following  table.  The 
benzene  contaminant  can  be  removed 
with  the  procedures  given  in  section 
1.4.1.  1 1 


Sample 

ng  Benzene/ml 

ppm  equivalent 
(for  10  liter  air 

sample) 

ALDRICH 

Lot  83017.. 
BAKER  Lot 

4.20 

0.13 

720364 

BAKER  Lot 

1.01 

0.03 

822351 

Malinkrodt 

1.01 

0.03 

LotWEMP. 
Malinkrodt 

1.74 

0.05 

Lot  WDSJ ., 
Malinkrodt 

5.65 

0.18- 

LotWHGA.. 
Treated  CS,..., 

Z90 

0.09 

//.  OSHA  Laboratory  Method  No.  12  for 
Bulk  Samples 

Analyte:  Benzene. 

Matrix:  Bulk  Samples. 

Procedure:  Bulk  samples  are  analyzed 
directly  by  high  performance  liquid 
chromatography  (HPLC). 

Detection  limits:  0.01%  by  volume. 


1.  Principle  of  the  method 

1.1.  An  aliquot  of  the  bulk  sample  to 
be  analyzed  is  injected  into  a  liquid 
chromatograph. 

1.2.  The  peak  area  for  benzene  is 
determined  and  compared  to  areas 
obtained  from  standards. 

2.  Advantages  and  disadvantages  of  the 
method 

2.1.  The  analytical  procedure  is  quick, 
sensitive,  and  reproducible. 

2.2.  Reanalysis  of  samples  is  possible. 

2.3.  Interferences  can  be  circumvented 
by  proper  selection  of  HPLC  parameters. 

2.4.  Samples  must  be  free  of  any 
particulates  that  may  clog  the  capillary 
tubing  in  the  liquid  chromatograph.  This 
may  require  distilling  the  sample  or 
clarifying  with  a  clarification  kit. 

3.  Apparatus 

3.1.  Liquid  chromatograph  equipped 
with  a  UV  detector. 

3.2.  HPLC  Column  that  will  separate 
benzene  from  other  components  in  the 
bulk  sample  being  analyzed.  The  column 
used  for  validation  studies  was  a 
Waters  uBondapack  Cl8,  30  cm  X  3.9 
mm. 

3.3.  A  clarification  kit  to  remove  any 
particulates  in  the  bulk  if  necessary. 

3.4.  A  micro-distillation  apparatus  to 
distill  any  samples  if  necessary. 

3.5.  An  electronic  integrator  or  some 
other  suitable  method  of  measuring  peak 
areas. 

3.6.  Microliter  syringes — ten  p,l  syringe 
and  other  convenient  sizes  for  making 
standards.  10  jxl  syringe  for  sample 
injections. 

3.7.  Volumetric  flasks,  five  ml  and 
other  convenient  sizes  for  preparing 
standards  and  making  dilutions. 

4.  Reagents 

4.1.  Benzene,  reagent  grade. 

4.2.  HPLC  grade  water,  methyl 
alcohol,  and  isopropyl  alcohol. 

5.  Collection  and  shipment  of  samples 

5.1.  Samples  should  be  transported  in 
glass  containers  with  Teflon-lined  caps. 


Refrigerated 


97.4 
97.1 
95.8 
93.9 
93.6 
94.3 
96.8 


98.7 
100.6 
96.4 
93.7 
95.5 
95.3 
95.8 


96.9 
100.9 
95.4 
92.4 
94.6 
93.7 
94.2 


Ambient 


97.4 
97.1 
95.4 
92.4 
95.2 
91.0 
92.9 


96.7 
100.6 
96.6 
94.3 
95.6 
95.0 
96.3 


98.9 
100.9 
96.9 
94.1 
96.6 
94.6 
95.9 


5.2.  Samples  should  not  be  put  in  the 
same  container  used  for  air  samples 

6.  Analysis  of  samples 

6.1.  Sample  preparation.  If  necessary, 
the  samples  are  distilled  or  clarified. 
Samples  are  analyzed  undiluted.  If  the 
benzene  concentration  is  out  of  the 
working  range,  suitable  dilutions  are 
made  with  isopropyl  alcohol. 

6.2.  HPLC  conditions.  The  typical 
operating  conditions  for  the  high 
performance  liquid  chromatograph  are: 

6.2.1.  Mobile  phase — Methyl  alcohol/ 
water,  50/50. 

6.2.2.  Analytical  wavelength— 254  nm. 

6.2.3.  Injection  size — 10  /il. 

6.3.  Measurement  of  peak  area  and 
calibration.  Peak  areas  are  measured  by 
an  integrator  or  other  suitable  means. 
The  integrator  is  calibrated  to  report 
results  in  %  benzene  by  volume. 

7.  Calculations 

Because  the  integrator  is  programmed 
to  report  results  in  %  benzene  by  volume 
in  an  undiluted  sample,  the  following 
equation  is  used:  %  Benzene  by 
Volume=AxB. 

Where:  A=%  by  volume  on  report. 
B= Dilution  Factor.  (B=one  for 
undiluted  sample). 

8.  Backup  data 

8.1.  Detection  limit — Bulk  Samples. 
The  detection  limit  for  the  analytical 
procedure  for  bulk  samples  is  0.88  ^g, 
with  a  coefficient  of  variation  of  0.019  at 
this  level.  This  amount  provided  a 
chromatographic  peak  that  could  be 
identifiable  in  the  presence  of  possible 
interferences.  The  detection  limit  date 
were  obtained  by  making  ten  ^1 
injections  of  a  0.10%  by  volume 
standard. 


Injection 

Area  Count 

1 

45386 

44214 
43622 
44062 
42724 

2 

3 

X-44040  1 

4.... 

SO -852.5 

6 „ 

CV-0019 
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8.2.  Pooled  coefficient  of  variation — 
Bulk  Samples.  The  pooled  coefficient  of 
variation  for  the  analytical  procedure 


was  determined  by  50  ^1  replicate 
injections  of  analytical  standards.  The 


standards  were  0.01.  a02, 0.04.  0.10. 1.0. 
and  2.0%  benzene  by  volume. 


Area  Count (Percent) 

lnieclion# 

aoi 

0.02 

0.04 

0.10 

1 

1.0 

2.0 

1  

45386 

44241 
43822 
44062 
44006 
42724 
44040.1 
852.5 
0.0194 

84737 
84300 
83835 
84381 
83012 
81957 
83703.6 
1042  2 
0.0125 

166097 
170ai2 
164160 
164445 
168398 
173002 
167872 
3589.8 
0.0213 

448497 
441299 
443719 
444842 
442564 
443975 
444149 
2459.1 
0.0055 

4385,')B0 
4500800 
4593200 
4642350 
4646430 
4646260 
4565767 
96839.3 
0.0211 

0339150 

9                                             , 

9484900 

9                       

4                                   

9557580 
9677060 

«       ,  ■              ,    ,„ 

9766240 

8   „.. 

X- 

9564986 

SO- ; 

nv-                                                  ,  

166233 

00174 

CV=0.017 _ _. 

Appendix  E  to  Subpart  C— Respirator 
Fit  Tests 

Procedures 

This  appendix  contains  the 
procedures  for  properly  fitting  a 
respirator  to  employees  who  may  be 
exposed  to  benzene  and  includes  the 
initial  Fit  Tests  (IFT),  the  Qualitative  Fit 
Tests  (QLFT).  and  the  Quantitative  Fit 
Test  (QNFT). 

Note  that  respirators  (negative 
pressure  or  positive  pressure)  must  not 
be  worn  when  conditions  prevent  a  tight 
seal  between  the  faceplate  and  the  skin 
or  the  proper  functioning  of  the 
inhalation  or  exhalation  valves.  In  order 
for  a  respirator  to  protect  the  wearer, 
the  facepiece  must  make  a  proper  seal 
against  the  wearer's  face.  Several 
factors  can  negatively  affect  the 
respirator  to  face  seal  and  reduce  the 
level  of  protection  afforded  by  the 
respirator.  Among  these  are  facial 
shape,  temple  pieces  of  eyeglasses, 
facial  abnormalities  (e.g.,  scars  and 
indentations)  absence  of  dentures,  hair 
style  or  length  of  hair,  specific  skin 
conditions,  and  facial  hair.  Therefore, 
nothing  can  come  between  or  otherwise 
interfere  with  the  sealing  surface  of  the 
respirator  and  the  face  or  interfere  with 
the  function  of  the  inhalation  or 
e.xhalation  valves. 

/  Initial  Fit  Tests  (IFT) 

(a)  The  test  subject  must  be  allowed 
to  select  the  most  comfortable  respirator 
from  a  selection  of  respirators  of  various 
sizes.  The  selection  must  include  at  least 
three  sizes  of  elastomeric  facepieces  for 
the  type  of  respirator  that  is  to  be  tested 
(i.e.,  three  sizes  of  half  mask  or  three 
sizes  of  full  facepiece). 

(b)  Before  the  selection  process,  the 
test  subject  must  be  shown  how  to  put 
on  a  respirator,  how  it  should  be 
positioned  on  the  face,  how  to  set  strap 
tension,  and  how  to  determine  a 
comfortable  fit.  a  mirror  must  be 


available  to  assist  the  subject  in 
evaluating  the  fit  and  positioning  the 
respirator.  This  instruction  is  only  a 
preliminary  review  and  must  not 
constitute  the  subject's  formal  training 
on  respirator  use. 

(c)  The  test  subject  must  be  informed 
that  he  or  she  is  being  asked  to  select 
the  respirator  which  provides  the  most 
comfortable  fit.  Each  respirator 
represents  a  different  size  and  shape 
and,  if  fitted  and  used  properly,  should 
provide  adequate  protection. 

(d)  The  test  subject  must  be  instructed 
to  hold  each  facepiece  up  to  the  face 
and  eliminate  those  facepieces  which 
obviously  do  not  give  a  comfortable  fit. 

(e)  The  more  comfortable  facepieces 
must  be  noted  and  the  most  comfortable 
mask  donned  and  worn  at  least  five 
minutes  to  assess  comfort.  Assistance  in 
assessing  comfort  may  be  given  by 
discussing  the  points  in  section  1(f)  of 
this  appendix.  If  the  test  subject  is  not 
familiar  with  using  a  particular 
respirator,  the  test  subject  must  be 
directed  to  don  the  mask  several  times 
and  to  adjust  the  straps  each  time  to 
become  adept  at  setting  proper  tension 
on  the  straps. 

(f)  Assessment  of  comfort  must 
include  reviewing  the  following  points 
with  the  test  subject  and  allowing  the 
test  subject  adequate  time  to  determine 
the  comifort  of  the  respirator: 

(1)  Position  of  the  mask  on  the  nose. 

(2)  Room  for  eye  protection. 

(3)  Room  to  talk. 

(4)  Position  of  mask  on  face  and 
cheeks. 

(g)  The  following  criteria  must  be  used 
to  help  determine  the  adequacy  of  the 
respirator  fit: 

(1)  Chin  properly  placed. 

(2)  Adequate  strap  tension,  not  overly 
tightened. 

(3)  Fit  across  nose  bridge. 

(4)  Respirator  of  proper  size  to  span 
distance  from  nose  to  chin. 

(5)  Tendency  of  respirator  to  slip. 


(6)  Self-observation  in  mirror  to 
evaluate  fit  and  respirator  position. 

(h)  The  following  negative  and 
positive  pressure  fit  tests  must  be 
conducted.  Before  conducting  a  negative 
or  positive  pressure  fit  test,  the  subject 
must  be  told  to  seat  the  mask  on  the 
face  by  moving  the  head  from  side-to- 
side  and  up  and  down  slowly  while 
taking  in  a  few  slow  deep  breaths 
Another  facepiece  must  be  selected  and 
refested  if  the  test  subject  fails  the  fit 
check  tests. 

(1).  Positive  pressure  fit  test.  The 
exhalation  valve  must  be  closed  off  and 
the  subject  must  exhale  gently  onto  the  ' 
facepiece.  The  face  fit  is  considered 
satisfactory  if  a  slight  positive  pressure 
can  be  built  up  inside  the  facepiece 
without  any  evidence  of  outward 
leakage  of  air  at  the  seal.  For  most 
respirators  this  method  of  leak  testing 
requires  the  wearer  to  first  remove  the 
exhalation  valve  cover  .before  closing  off 
the  exhalation  valve  and  then  carefully 
replacing  it  after  the  test. 

(2).  Negative  pressure  fit  test.  The 
inlet  opening  of  the  canister  or 
cartridge(s)  must  be  closed  off  by 
covering  with  the  palm  of  the  hand{s)  or 
by  replacing  the  filter  seal(s).  The 
subject  must  inhale  gently  so  that  the 
facepiece  collapses  slightly  and  hold  his 
or  her  breath  for  ten  seconds.  If  the 
facepiece  remains  in  its  slightly 
collapsed  condition  and  no  inward 
leakage  of  air  is  detected,  the  tightness 
of  the  respirator  is  considered 
satisfactory. 

(i)  The  test  must  not  be  conducted  if 
the  subject  has  any  hair  growth  between 
the  skin  and  the  facepiece  sealing 
surface,  such  as  stubble  beard  growth, 
beard,  or  long  sideburns  which  cross  the 
respirator  sealing  surface.  Any  type  of 
apparel,  such  as  a  skull  cap  or  the 
temple  bars  of  eye  glasses,  which 
projects  under  the  facepiece  or 
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otherwise  interferes  with  a  satisfactory 
fit  must  be  altered  or  removed. 

(j)  If  the  test  subject  exhibits  difficulty 
in  breathing  during  the  tests,  the  subject 
must  be  referred  to  a  physician  trained 
in  re.spiratory  disease  or  pulmonary 
medicine  to  determine  whether  the  test 
subject  can  wear  a  respirator  while 
performing  his  or  her  duties. 

(k)  The  test  subject  must  be  given  the 
opportunity  to  wear  the  successfully 
fitted  respirator  for  a  period  of  two 
weeks.  If  at  any  time  during  this  period 
the  respirator  becomes  uncomfortable, 
the  test  subject  must  be  given  the 
opportunity  to  select  a  different 
facepiece  and  to  be  retested. 

(1)  Exercise  regimen.  Before  beginning 
the  fit  test,  the  test  subject  must  be 
given  a  description  of  the  fit  test  and  of 
the  test  subject's  responsibilities  during 
the  test  procedure.  TTie  description  of 
the  process  must  include  a  description 
of  the  test  exercises  that  the  subject 
must  perform.  The  respirator  to  be 
tested  must  be  worn  for  at  least  five 
minutes  before  the  start  of  the  fit  test. 

(m)  Test  Exercises.  The  test  subject 
must  perform  the  following  exercises  in 
the  test  environment: 

(1)  Normal  breathing.  In  a  normal 
standing  position,  without  talking,  the 
subject  must  breathe  normally. 

(2)  Deep  breathing.  In  a  normal 
standing  position,  the  subject  must 
breathe  slowly  and  deeply,  taking 
caution  so  as  to  not  hyper\'entilate. 

(3)  Turning  head  side  to  side.  Standing 
in  place,  the  subject  must  slowly  turn  his 
or  her  head  from  side  to  side  between 
the  extreme  positions  on  each  side.  The 
subject  must  hold  his  or  her  head  at 
each  extreme  momentarily  and  inhale. 

(4)  Moving  head  up  and  down. 
Standing  in  place,  the  subject  must 
slowly  move  his  or  her  head  up  and 
down.  The  subject  must  be  instructed  to 
inhale  in  the  up  position  (i.e.,  when 
looking  toward  the  ceiling). 

(5)  Talking.  The  subject  must  talk 
slowly  and  loudly  enough  so  as  to  be 
heard  clearly  by  the  test  conductor.  The 
subject  must  count  backward  from  100, 
recite  a  memorized  poem  or  song,  or 
read  the  following  passage: 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is.  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end  of 
the  rainbow. 


(6)  Grimace.  The  test  subject  must 
grimace  by  smiling  or  frowning. 

(7)  Bending  over.  The  test  subject 
must  bend  at  the  waist  as  if  to  touch  the 
toes  or,  for  test  environments  such  as 
shroud  type  QNFT  units  which  prohibit 
bending  at  the  waist,  the  subject  must 
jog  in  place. 

(8)  Normal  breathing.  Same  as 
exercise  1. 

Each  test  exercise  must  be  performed 
for  one  minute,  except  for  the  grimace 
exercise  which  must  be  performed  for  15 
seconds.  The  test  subject  must  be 
questioned  by  the  test  conductor 
regarding  the  comfort  of  the  respirator 
upon  completion  of  test  exercises.  If  it 
has  become  uncomfortable,  another 
respirator  must  be  tried  and  the  subject 
retested. 

(n)  The  employer  shall  certify  that  a 
successful  fit  test  has  been  administered 
to  the  test  subject.  The  certification  must 
include  the  following  information: 

(1)  Name  of  employee. 

(2-)  Type,  brand,  and  size  of  respirator. 

(3)  Date  of  test. 

Where  QNFT  is  used,  the  fit  factor, 
strip  chart,  or  other  recording  of  the 
results  of  the  test  must  be  retained  with 
the  certification.  The  certification  must 
be  maintained  until  the  next  fit  test  is 
administered. 

//.  Qualitative  Fit  Tests  (QLFTJ 

(a)  General.  [1]  The  employer  shall 
designate  specific  individuals  to 
administer  the  respirator  qualitative  fit 
test  program.  The  employer  may 
contract  for  these  services. 

(2)  The  employer  shall  ensure  that 
persons  administering  QLFT  are  able  to 
properly  prepare  test  solutions,  calibrate 
equipment,  perform  tests,  recognize 
invalid  tests,  and  determine  whether  the 
test  equipment  is  in  proper  working 
order. 

(3)  The  employer  shall  ensure  that 
QLFT  equipment  is  kept  clean  and 
maintained  so  as  to  operate  at  the 
parameters  for  which  it  was  designed. 

(b)  Isoamyl  acetate  tests.  (1)  Odor 
threshold  screening  test.  The  odor 
threshold  screening  test,  performed 
without  wearing  a  respirator,  is  intended 
to  determine  if  the  test  subject  can 
detect  the  odor  of  isoamyl  acetate. 

(i)  Three  one-liter  glass  jars  with 
metal  lids  must  be  used. 

(ii)  Odor  free  water  (e.g.  distilled  or 
spring  water)  at  approximately  25 
degrees  C  must  be  used  for  the 
solutions. 

(iii)  An  isoamyl  acetate  (lAA)  (also 
known  at  isopentyl  acetate)  stock 
solution  must  be  prepared  by  adding 
one  cc  of  pure  lAA  to  800  cc  of  odor  free 
water  in  a  one  liter  jar  and  by  shaking 


the  jar  for  30  seconds.  A  new  solution 
must  be  prepared  at  least  weekly. 

(iv)  The  screening  test  must  be 
conducted  in  a  room  separate  from  the 
room  used  for  actual  fit  testing.  The  two 
rooms  must  be  well  ventilated  but  not 
connected  to  the  same  recirculating 
ventilation  system. 

(v)  An  odor  test  solution  must  be 
prepared  in  a  second  one-liter  jar  by 
placing  0.4  cc  of  the  stock  solution  into 
500  cc  of  odor  free  water  using  a  clean 
dropper  or  pipette.  The  solution  must  be 
shaken  for  30  seconds  and  allowed  to 
stand  for  two  to  three  minutes  so  that 
the  lAA  concentration  above  the  liquid 
may  reach  equilibrium.  This  solution 
must  be  used  for  only  one  day. 

(vi)  A  test  blank  must  be  prepared  in  a 
third  one-liter  jar  by  adding  500  cc  of 
odor  free  water. 

(vii)  The  odor  test  jar  and  the  test 
blank  jar  must  be  labeled  "1"  and  "2" 
for  identification.  The  labels  must  be 
placed  on  the  jar  lids  so  that  the  labels 
can  be  periodically  peeled  off  dried,  and 
switched  to  maintain  the  integrity  of  the 
test. 

(viii)  The  foHowing  instruction  must 
be  typed  on  a  card  and  placed  on  a 
table  in  front  of  the  odor  test  jar  and  the 
test  blank  jar 

The  purpose  of  this  test  is  to  determine  if 
you  can  smell  banana  oil  at  a  low 
concentration.  The  two  Iwttles  in  front  of  you 
contain  water.  One  of  these  bottles  also 
contains  a  small  amount  of  banana  oil.  Be 
sure  the  covers  are  on  tight,  then  shake  each 
bottle  for  two  seconds.  Unscrew  the  lid  of 
each  bottle,  one  at  a  Ume,  and  sniff  at  the 
mouth  of  the  bottle.  Indicate  to  the  test 
conductor  which  bottle  contains  banana  oil. 

(ix)  The  mixtures  in  the  jars  used  in 
the  lAA  odor  threshold  screening  must 
be  prepared  in  an  area  separate  from 
the  test  area,  in  order  to  prevent 
olfactory  fatigue  in  the  test  subject. 

(x)  If  the  test  subject  is  unable  to 
correctly  identify  the  jar  containing  the 
odor  test  solution,  the  LAA  qualitative  fit 
test  must  not  be  performed. 

(xi)  If  the  test  subject  correctly 
identifies  the  jar  containing  the  odor  test 
solution,  the  test  subject  may  proceed  to 
respirator  selection  and  fit  testing. 

(2)  Isoamyl  acetate  fit  test,  (i)  The  fit 
test  chamber  must  be  a  clear  55-gallon 
drum  liner  or  similar  device  suspended 
inverted  over  a  two  foot  diameter  frame 
so  that  the  top  of  the  chamber  is  about 
six  inches  above  the  test  subject's  head. 
The  inside  top  center  of  the  chamber 
must  have  a  small  hook  attached. 

(ii)  Each  respirator  used  for  the  fitting 
and  fit  testing  must  be  equipped  with 
organic  vapor  cartridges  or  offer 
protection  against  organic  vapors.  The 
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cartridges  or  masks  must  be  changed  at 
least  weekly. 

(iii)  After  selecting,  donning,  and 
properly  adjusting  a  respirator,  the  test 
subject  must  wear  the  respirator  to  the 
fit  testing  room.  This  room  must  be 
separate  from  the  room  used  for  odor 
threshold  screening  and  respirator 
selection  and  must  be  well  ventilated  by 
an  exhaust  fan,  lab  hood,  or  other 
device  to  prevent  genera!  room 
contamination. 

(iv)  A  copy  of  the  test  exercises  and 
any  prepared  text  from  which  the 
subject  is  to  read  must  be  taped  to  the 
inside  of  the  test  chamber. 

(v)  Upon  entering  the  test  chamber, 
the  test  subject  must  be  given  a  six  inch 
by  five  inch  piece  of  paper  towel  or 
other  porous,  absorbent  single-ply 
material,  folded  in  half  and  wetted  with 
0.75  cc  of  pure  LAA.  The  test  subject 
must  hang  the  wet  towel  on  the  hook  at 
he  top  of  the  chamber. 

(vi)  Two  minutes  must  be  allowed  for 
the  LAA  test  concentration  to  stabilize 
oefore  starting  the  fit  test  exercises.  This 
would  be  an  appropriate  time  to  talk 
with  the  test  subject,  to  explain  the  fit 
test,  the  importance  of  the  subject's 
cooperation,  and  the  purpose  for  the 
head  exercises,  or  to  demonstrate  some 
of  the  exercises. 

(vii)  The  test  subject  must  be 
instructed  to  perform  the  exercises 
described  in  section  I(n)  of  this 
appendix.  If  at  any  time  during  the  test 
the  subject  detects  the  banana  like  odor 
of  LAA,  the  test  is  failed.  The  subject 
must  be  removed  quickly  from  the  test 
chamber  and  the  test  area  to  avoid 
olfactory  fatigue. 

(viii)  If  the  test  is  failed,  the  subject 
must  retiuTi  to  the  selection  room, 
remove  the  respirator,  repeat  the  odor 
sensitivity  test,  select  and  don  another 
respirator,  return  to  the  test  chamber, 
and  again  take  the  LAA  fit  test  The 
process  must  continue  until  a  respirator 
that  fits  well  is  found.  If  the  odor 
sensitivity  test  is  failed,  the  subject  must 
wait  at  least  five  minutes  before 
retesting  to  allow  odor  sensitivity  to 
return. 

(ix)  When  a  respirator  is  found  that 
passes  the  test,  the  subject  must 
demonstrate  the  efficiency  of  the 
respirator  by  breaking  the  face  seal  and 
taking  a  breath  before  exiting  the 
chamber.  If  the  subject  cannot  detect  the 
odor  of  LAA,  the  test  is  deemed 
inconclusive  and  must  be  rerun. 

(x)  When  the  test  subject  leaves  the 
chamber,  the  subject  must  remove  the 
saturated  towel  and  return  it  to  the 
person  conducting  the  test  To  keep  the 
test  area  from  becoming  contaminated, 
the  used  towel  must  be  kept  in  a  self- 
sealing  bag  to  avoid  significant  LAA 


concentration  build-up  in  the  test 
chamber  for  subsequent  tests. 

(c)  Saccharin  solution  aerosol  test 
The  saccharin  solution  aerosol  test  is  an 
alternative  qualitative  test  Although  it 
is  the  only  validated  test  currently 
available  for  use  with  particulate 
disposable  dust  respirators  not  equipped 
with  high-efficiency  filters,  it  may  also 
be  used  for  testing  other  respirators.  The 
entire  screening  and  testing  procedure 
must  be  explained  to  the  test  subject 
before  the  conduct  of  the  saccharin  test 
threshold  screening  test. 

(1)  Saccharin  taste  threshold 
screening  test  The  test,  performed 
without  wearing  a  respirator,  is  intended 
to  determine  whether  the  test  subject 
can  detect  the  taste  of  saccharin. 

(i)  The  subject  must  wear  an 
enclosure  about  the  head  and  shoulders 
that  is  approximately  12  inches  in 
diameter  by  14  inches  tall  with  at  least 
the  front  portion  clear.  Lf  the  enclosure  is 
also  used  for  the  saccharin  solution 
aerosol  fit  test  in  compliance  with 
section  II(c](2]  of  this  appendix,  the 
enclosure  must  allow  free  movements  of 
the  head  when  a  respirator  is  worn.  An 
enclosure  substantially  similar  to  the 
Minnesota,  Mining  and  Manufacturing 
(3M)  hood  assembly,  parts  No.  FT  14 
and  No.  FT  15  combined,  is  adequate. 

(ii)  The  test  enclosure  must  have  a  % 
inch  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate 
the  nebulizer  nozzle. 

(iii)  The  test  subject  must  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  must 
breathe  with  mouth  wide  open  and 
tongue  extended. 

(iv)  Using  a  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer,  the 
test  conductor  must  spray  the  threshold 
check  solution  in  accordance  with 
II(c)(l)(v)  of  this  appendix  into  the 
enclosure.  The  nebulizer  must  be  clearly 
marked  to  distinguish  it  firom  the  fit  test 
solution  nebulizer. 

(v)  The  threshold  check  solution 
consists  of  0.83  grams  of  sodium 
saccharin  USP  in  one  cc  of  warm  water. 
It  may  be  prepared  by  putting  one  cc  of 
the  fit  test  solution  (see  section 
II(c)(2)(iv)  of  this  appendix)  in  100  cc  of 
distilled  water. 

(vi)  To  produce  the  aerosol,  the 
nebulizer  bulb  must  be  fimjly  squeezed 
so  that  it  collapses  completely.  Then,  the 
bulb  must  be  released  and  allowed  to 
expand  fully. 

(vii)  The  bulb  must  be  squeezed 
rapidly  ten  times  and  the  test  subject 
must  be  asked  whether  he  or  she  tastes 
the  saccharin. 

(viii)  If  the  first  response  is  negative, 
the  ten  rapid  squeezes  must  be  repeated 


and  the  test  subject  is  again  asked 
whether  he  or  she  tastes  the  saccharin. 

(ix)  If  the  second  response  is  negative, 
ten  more  squeezes  are  repeated  rapidly 
and  the  test  subject  again  asked 
whether  the  saccharin  is  tasted. 

(x)  The  test  conductor  must  take  note 
of  the  number  of  squeezes  required  to 
solicit  a  taste  response. 

(xi)  If  the  saccharin  is  not  tasted  after 
30  squeezes,  the  test  subject  may  not 
perform  the  saccharin  fit  test 

(xii)  If  a  taste  response  is  elicited,  the 
test  subject  must  be  asked  to  take  note 
of  the  taste  for  reference  in  the  fit  test 

(xiii)  Correct  use  of  the  nebulizer 
means  that  approximately  one  cc  of, 
liquid  is  used  at  a  time  in  the  nebulizer 
body. 

(xiv)  The  nebulizer  must  be 
thoroughly  rinsed  in  water,  shaken  dry. 
and  refilled  at  least  each  morning  and 
afternoon  or  at  least  every  four-hours. 

(2)  Saccharin  solution  aerosol  fit  test, 
(i)  The  test  subject  may  not  eat.  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

(ii)  The  fit  test  must  be  conducted 
with  the  same  type  of  enclosure  used  for 
the  saccharin  taste  threshold  screening 
test  in  accordance  with  section  11(c)(1) 
of  this  appendix. 

(iii)  The  test  subject  must  don  the 
enclosure  while  wearing  the  respirator 
selected  in  the  saccharin  taste  threshold 
screening  test  The  respirator  must  be 
properly  adjusted  and  equipped  with  a 
particulate  filter(8). 

(iv)  A  second  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  must 
be  used  to  spray  the  fit  test  solution  into 
the  enclosure.  "This  nebulizer  must  be 
clearly  marked  to  distinguish  it  from  the 
nebulizer  used  for  the  threshold  check 
solution  in  accordance  with  section 
II(c)(l)(iv)  of  this  appendix. 

(v)  The  fit  test  solution  must  be 
prepared  by  adding  83  grams  of  sodium 
saccharin  to  100  cc  of  warm  water. 

(vi)  The  test  subject  must  breathe  with 
mouth  wide  open  and  tongue  extended. 

(vii)  The  nebulizer  must  be  inserted 
into  the  hole  in  the  front  of  the  enclosure 
and  the  fit  test  solution  must  be  sprayed 
into  the  enclosure  using  the  same 
number  of  squeezes  required  to  elicit  a 
taste  response  in  the  screening  test  in 
accordance  with  sections  II(c)(l](vi) 
through  II(c)(l)(xi)  of  this  appendix. 

(viii)  After  generating  the  aerosol  the 
test  subject  must  be  instructed  to 
perform  the  exercises  in  section  I(n)  of 
this  appendix. 

(ix)  Every  30  seconds,  the  aerosol 
concentration  must  be  replenished  using 
one  half  the  number  of  squeezes  used 
initially. 
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(x)  The  tpst  subject  must  indicate  to 
the  test  conductor  if,  at  any  time  during 
the  fit  test,  the  taste  of  saccharin  is 
detected 

(xi)  If  the  tnste  of  saccharin  is 
.detected,  the  fit  must  be  deemed 
unsatisfactory  and  a  different  respirator 
must  be  tried. 

(d)  Irritanf  fame  test.  The  irritant  fume 
test  is  an  alternative  qualitative  fit  test. 

tl)  The  respirator  to  be  tested  must  be 
equipped  with  high-efficiency 
particulate  air(HEPA)  filters. 

(2)  The  test  subject  must  be  allowed 
to  smell  a  weak  concentration  of  the 
irritant  smoke  before  the  respirator  is 
donned  to  become  familiar  with  the 
smoke's  characteristic  odor. 

(3)  Both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride. 
such  as  the  Marine  Safety  .Appliance 
part  No.  5645  or  equivalent,  must  be 
broken.  One  end  of  the  smoke  tube  must 
be  attached  to  a  low  flow  air  pump  set 
to  deliver  200  milliliters  per  minute. 

(4)  The  test  subject  must  be  advised 
that  the  smoke  may  be  irritating  to  the 
eyes  and  that  the  subject  must  keep  his 
or  her  eyes  closed  w;hile  the  test  is 
performed. 

(5)  The  test  conductor  must  direct  the 
stream  of  irritant  smoke  from  the  smoke 
tube  towards  the  face  seal  area  of  the 
test  subject  The  test  must  be  started 
with  the  smoke  tube  at  least  12  inches 
from  the  facepiecc,  moved  gradually  to 
within  one  inch,  and  moved  around  the 
whole  perimeter  of  the  mask 

(6)  Each  test  subject  who  passes  the 
smoke  test  without  evidence  of  a 
response  must  be  given  a  sensitivity 
check  of  the  smoke  from  the  same  tube 
once  the  respirator  has  been  removed. 
This  check  is  necessary  to  determine 
whether  the  test  subject  reacts  to  the 
smoke.  Failure  to  evoke  a  response 
voids  the  fit  test. 

[7]  The  fit  test  must  be  performed  in  a 
location  with  exhaust  ventilation 
sufficient  to  prevent  general 
contamination  of  the  testing  area  by  the 
irritant  smoke. 

///.  Quantitative  Fit  Tests  (ONFT) 

(a)  General.  (1)  The  employer  shall 
designate  specific  individuals  to 
administer  the  respirator  quantitative  fit 
test  program. 

(2)  The  employer  shall  ensure  that 
persons  administering  Q.NFT  are  able  to 
properly  cabbrate  equipment,  perform 
tests,  recognize  invalid  tests,  calculate 
fit  factors,  and  determine  whether  the 
test  equipment  is  in  proper  working 
order. 

(3)  The  employer  shall  ensure  that 
QNFT  equipment  is  kept  clean  and 
maintained  so  as  to  operate  at  the 
parameters  for  which  it  was  designed. 


(b)  Definitions.  (1)  Quantitative  fit 
test  means  a  test  which  is  performed  in 
a  test  chamber  and  in  which  the  normal 
air-purifying  element  of  the  respirator  is 
replaced  with  a  high-efficiency 
particulate  air  (TIEPA)  filter,  in  the  case 
of  particulate  QNFT  aerosols,  or  with  a 
sorbent  offering  contaminant 
penetration  protection  equivalent  to 
high-efTiciency  filters,  if  the  QNFT  test 
agent  is  a  gas  or  vapor. 

(2]  Challenge  agent  means  the 
aerosol,  gas,  or  vapor  introduced  into  a 
test  chamber  so  that  its  concentration 
inside  and  outside  of  the  respirator  may 
be  measured. 

(3)  Test  subject  means  the  person 
wearing  the  respirator  for  qu.intitative 
fit  testing. 

(4)  Normal  standing  position  means 
an  erect  and  straight  stance  with  anns 
down  along  the  sides  and  eyes  boking 
straight  ahead. 

(5)  Maximum  peak  penetration 
method  means  the  method  of 
determining  test  agent  penetration  in  the 
respirator  as  determined  by  strip  chart 
recordings  of  the  test.  The  highest  peak 
penetration  for  a  given  exercise  is  taken 
to  be  representative  of  average 
penetration  into  the  respirator  for  that 
exercise. 

(6)  A  verage  peak  penetration  method 
means  the  method  of  determining  test 
agent  penetration  into  the  respirator  by 
using  a  strip  chart  recorder,  integrator, 
or  computer.  The  agent  penetration  is 
determined  by  an  average  of  the  peak 
heighta  on  the  graph,  or  by  computer 
integration,  for  each  exercise  except  the 
grimace  exercise.  Integrators  or 
computers  which  calculate  the  actual 
test  agent  penetration  into  the  respirator 
for  each  exercise  also  may  be  used  in 
accordance  with  this  method. 

(7)  Fit  factor  means  the  ratio  of 
challenge  agent  concentration  outside 
with  respect  to  the  inside  of  a  respirator 
inlet  covering  (facepiece  or  enclosure). 

(c)  Apparatus.  (1)  Instrumentation. 
Aerosol  generation,  dilution,  and 
measurement  systems  using  com  oil  or 
sodium  chloride  as  test  aerosols  must  be 
used  for  quantitative  fit  testing. 

(2)  Test  chamber.  The  test  chamber 
must  be  large  enough  to  permit  all  test 
subjects  to  perform  freely  all  required 
exercises  without  disturbing  the 
challenge  agent  concentration  or  the 
measurement  apparatus.  The  test 
chamber  must  be  equipped  and 
constructed  so  that  the  challenge  agent 
is  effectively  isolated  from  the  ambient 
air.  yet  is  uniform  in  concentration 
throughout  the  chamber. 

(3)  When  testing  air-purifying 
respirators,  the  normal  filter  or  cartridge 
element  must  be  replaced  with  a  high- 


efficiency  particulate  Glter  supplied  by 
the  same  manufacturer. 

(4J  The  sampling  instrument  must  be 
selected  so  that  a  strip  chart  record  may 
be  made  of  the  test  showing  the  rise  and 
fall  of  the  challenge  agent  concentration 
with  each  inspiration  and  expiration  at 
fit  factors  of  at  least  2.000.  Integrators  or 
computers  which  integrate  the  amount 
of  test  agent  penetration  jeakage  into 
the  respirator  for  each  exercise  may  be 
used  if  a  record  of  the  readings  is  made. 

(5)  The  combination  of  substitute  air- 
purifying  elements,  chaflenge  agent  and 
challenge  agent  concentration  in  the  test 
chamber  must  be  such  that  the  test 
subject  is  not  exposed  to  a 
concentration  of  the  challenge  agent  in 
excess  of  the  established  exposure  limit 
for  the  challenge  agent  at  any  time 
during  the  testing  process. 

(6)  The  sampling  port  on  the  test 
specimen  respirator  must  be  placed  and 
constructed  so  that  no  leakage  occurs 
around  the  port  (e.g.  where  the 
respirator  is  probed),  so  that  a  free  air 
flow  is  allowed  into  the  sampling  bne  at 
all  times,  and  so  that  there  is  no 
interference  with  the  fit  or  performance 
of  the  respirator. 

(7)  The  test  chamber  and  test  set  up 
must  permit  the  person  administering 
the  test  to  observe  the  test  subject  inside 
the  chamber  during  the  test. 

(8)  The  equipment  generating  the 
challenge  atmosphere  must  maintain  a 
constant  concentration  of  challenge 
agent  inside  the  test  chamber  to  within  a 
ten  percent  variation  for  the  duration  of 
the  test. 

(9)  The  time  lag  (i.e.  the  interval 
between  an  event  and  the  recording  of 
the  event  on  the  strip  chart,  computer,  or 
integrator)  must  be  kept  to  a  minimum. 
There  must  be  a  clear  association 
between  the  occorrence  of  an  event 
inside  the  test  chamber  and  the 
recording  of  that  event. 

(10)  The  sampling  line  tubing  for  the 
test  chamber  atmosphere  and  for  the 
respirator  sampling  port  must  be  of 
equal  diameter  and  of  the  same 
material.  The  length  of  the  two  lines 
must  be  equal. 

(11)  The  exhaust  flow  from  the  test 
chamber  must  pass  through  a  high- 
efficiency  filter  before  release. 

(12)  When  sodium  chloride  aerosol  is 
used,  the  relative  humidity  inside  the 
test  chamber  must  not  exceed  50 
percent. 

(13)  The  limitations  of  instrument 
detection  must  be  taken  into  account 
when  determining  the  fit  factor. 

(14)  Test  respirators  must  be 
maintained  in  proper  working  order  and 
inspected  for  deficiencies,  such  as 
cracks,  missing  valves,  and  gaskets. 
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(d)  Procedural  requirements.  (1)  When 
performing  the  initial  positive  or 
negative  pressure  test,  the  sampling  line 
must  be  crimped  closed  in  order  to 
avoid  air  pressure  leakage  during  either 
of  these  tests. 

(2)  In  order  to  reduce  the  amount  of 
QNFT  time,  an  abbreviated  screening 
isoamyl  acetate  test  or  irritant  fume  test 
may  be  used  in  order  to  quickly  identify 
poor  fitting  respirators  which  passed  the 
positive  or  negative  pressure  test.  When 
performing  a  screening  isoamyl  acetate 
test,  combination  high-efficiency  organic 
vapor  cartridges  or  canisters  must  be 
used. 

(3)  A  reasonably  stable  challenge 
agent  concentration  must  be  measured 
in  the  test  chamber  before  testing.  For 
canopy  or  shower  curtain  type  of  test 
units,  the  determination  of  the  challenge 
agent  stability  m.ay  be  established  after 
the  test  subject  has  entered  the  test 
environment. 

(4)  Immediately  after  the  subject 
enters  the  test  chamber,  the  challenge 
agent  concentration  inside  the  respirator 
must  be  measured  to  ensure  that  the 
peak  penetration  does  not  exceed  five 
percent  for  a  half  mask  or  one  percent 
for  a  full  facepiece  respirator. 

(5)  A  stable  challenge  concentration 
must  be  obtained  before  the  actual  start 
of  testing. 

(6)  Respirator  restraining  straps  must 
not  be  overtightened  for  testing.  The 
straps  must  be  adjusted  by  the  wearer 
without  assistance  from  other  persons  to 
give  a  nt  reasonably  comfortable  for 
normal  use. 

(7)  After  obtaining  a  stable  challenge 
concentration,  the  test  subject  must  be 
instpjcted  to  perform  the  exercises 
described  in  section  I(n)  of  this 
appendix.  The  test  must  be  terminated 
whenever  any  single  peak  penetration 
exceeds  five  percent  for  half  masks  and 


one  percent  for  full  facepiece 
respirators.  The  test  subject  must  be 
refitted  and  retested.  If  two  of  the  throe 
required  tests  are  terminated,  the  fit  is 
deemed  inadequate. 

(8)  In  order  to  successfully  complete  a 
QNFT,  three  successful  fit  tests  must  be 
conducted.  The  results  of  each  of  the 
three  independent  fit  tests  must  exceed 
the  minimum  fit  factor  needed  for  the 
class  of  respirator  (e.g.,  half  mask 
respirator,  full  facepiece  respirator). 

(9)  Calculation  of  fit  factors,  (i)  The  fit 
factor  must  be  determined  for  the 
quantitative  fit  test  by  taking  the  ratio  of 
the  average  chamber  concentration  to 
the  concentration  inside  the  respirator. 

(ii)  The  average  test  chamber 
concentration  is  the  arithmetic  average 
of  the  test  chamber  concentration  at  the 
beginning  and  of  the  end  of  the  test. 

(iii)  The  concentration  of  the 
challenge  agent  inside  the  respirator 
must  be  determined  by  one  of  the 
following  methods: 

(A)  Average  peak  concentration. 

(B)  Maximum  peak  concentration. 

(C)  Integration  by  calculation  of  the 
area  under  the  individual  peak  for  each 
exercise.  This  includes  computerized 
integration. 

(10)  Interpretation  of  test  results.  The 
fit  factor  established  by  the  quantitative 
fit  testing  must  be  the  lowest  of  the  three 
fit  factor  values  calculated  from  the 
three  required  fit  tests. 

(11)  The  test  subject  must  not  be 
permitted  to  wear  a  half  mask  or  a  full 
facepiece  respirator  unless  a  minimum 
fit  factor  equivalent  to  at  least  ten  times 
the  hazardous  exposure  level  is 
obtained. 

(12)  Filters  used  for  quantitative  fit 
testing  must  be  replaced  at  least  weekly, 
whenever  increased  breathing 
resistance  is  encountered,  or  whenever 
the  test  agent  has  altered  the  integrity  of 


the  filter  media.  When  used,  organic 
vapor  cartridges  and  canisters  must  be 
replaced  daily  or  whenever  there  is  an 
indication  of  a  breakthrough  by  a  test 
agent. 

Appendix  F  to  Subpart  C— Sample 
Worker  Certification  Form 

Benzene  Worker's  Certincation 


I, 


-{Name  of  worker),  certify 


in  accordance  with  46  CFR  197.530— 

(1)  That  I  have  had,  within  the 
previous  twelve  months,  at  least  one 
medical  examination  in  compliance  with 
46  CFR  197.560  or  29  CFR  1910.1028; 

(2)  That  the  physician  conducting  the 
latest  medical  examination  in 
compliance  with  paragraph  (1)  of  this 
certification  did  not  recommend  that  I 
be  excluded  from  areas  where  personal 
exposure  may  exceed  the  action  level  as 
defined  in  46  CFR  197.505; 

(3)  That  all  respirators  and  personal 
protective  clothing  and  equipment  that  I 
will  use  while  on  the  vessel  meet  the 
requirements  of  46  CFR  197.550(b)  and 
197.555(c)  or  of  29  CFR  1910.1028;  and 

(4)  That  all  respirators  that  I  will  use 
while  on  the  vessel  have  been  fitted  and 
fit  tested  in  accordance  with  46  CFR 
197.550  (c)  and  (d)  or  with  29  CFR 
1910.1028. 

(signature  of  vsoikei) 

(printed  name  of  worker) 

(date  signed  by  worker) 

Dated:  July  10. 1991. 
A.E.  Henn. 

RearAdwiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  end  En  vironmental 
Protection. 
|FR  Doc  91-23842  Filed  10-16-91:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Appeal  of  Inconsistency  Ruling  No.  IR-32; 
Docket  No.  IRA-461 

Chemical  Waste  Transportation 
Institute  Appeal  of  Non-Preemption 
Determination  Concerning  Regulations 
of  the  State  of  Alabama 

agency:  Research  and  Special  F*rograms 
Administration  (RSPA),  DOT. 
action:  Public  Notice  and  Invitation  to 
Comment.       

summary:  The  Chemical  Waste 
Transportation  Institute  has  appealed  to 
the  Administrator  of  the  Research  and 
Special  Programs  Administration 
(RSPA)  the  August  28, 1990  decision  of 
the  Associate  Administrator  for 
Hazardous  Materials  Safety  (formerly  - 
Director,  Office  of  Hazardous  Materials 
Transportation)  (IR-32;  55  FR  36736- 
36748.  September  6, 1990).  The  Associate 
Ad.Tiinistrator's  decision  found  certain 
provisions  of  the  Montevallo.  Alabama 
City  Code  consistent  with  the 
Hazardous  Materials  Transportation 
Act  (HMTA)  and  the  Hazardous 
Materials  Regulations  (HMR).  and  other 
provisions  inconsistent  with  the  HMTA 
and  the  HMR  and  thus  preempted  under 
section  112(a)  of  the  HiMTA.  Comments 
are  invited  on  the  merits  of  the  appeal. 
DATES:  Comments  received  on  or  before 
December  2, 1991.  and  rebuttal 
comments  received  on  or  before  January 
15, 1992,  will  be  considered  before  the 
Administrator  issues  an  administrative 
ruling.  Rebuttal  comments  may  discuss 
only  those  issues  raised  during  the 
initial  comment  period  and  may  not 
discuss  new  issues. 
ADDRESSES:  The  appeal  and  any 
comments  received  nray  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  Room  8421, 
Nassif  Building,  400  Seventh  Street,  SW., 
Washington  DC  20590-0001.  Comments 
and  rebuttal  comments  must  be 
submitted  to  the  Dockets  Unit  at  the 
above  address,  and  should  include  the 
Docket  Number  IRA-46.  Three  copies 
are  requested.  A  copy  of  each  comment 
and  rebuttal  comment  also  must  be  sent 
to  John  1 1.  Turner,  Esq.,  Association 
Counsel,  National  Solid  Wastes 
Management  Association,  1730  Rhode 
Island  Ave..  N.W..  Suite  1000, 
Washington,  DC  20036  and  Steven  R. 
Sears,  Esq.,  City  Attorney,  11  South 
Main  St.,  P.O.  Box  4,  Montevallo,  AL 
35115-0004.  Each  comment  and  rebuttal 
comment  submitted  to  the  Dockets  Unit 
must  contain  a  certification  that  a  copy 
has  been  sent  to  each  person  on  the 


service  list.  (The  following  format  is 
suggested:  "I  certify  that  copies  of  this 
comment  have  been  sent  to  Messrs. 
Turner  and  Sears  at  the  addresses 
specified  in  the  Federal  Register.") 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Pappas,  Attorney,  Office  of  the 
Chief  Counsel,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,  telephone  number  202-366-4400. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  (HMTUSA),  Public  Law  101-615, 
amended  the  Hazardous  Materials 
Transportation  Act  (HMTA),  49  App. 
U.S.C.  1801  et  seq.,  including  some  of  the 
HMTA's  preemption  provisions.  The 
Research  and  Special  Programs 
Administration  (RSPA)  has  amended  its 
regulations  to  conform  to  these  statutory 
changes.  56  FR  8616  (Feb.  28, 1991):  56 
FR  15510  (Apr.  17.1991). 

Section  105(a)(4)  of  the  HMTA  (49 
App.  U.S.C.  1811(a)(4))  preempts  "any 
law,  regulation,  order,  ruling,  provision, 
or  other  require.ments  of  a  State  or 
political  subdivision  thereof  or  an  Indian 
tribe"  which  concerns  a  "covered 
subject"  and  "is  not  substantively  the 
same"  as  any  provision  of  the  HMTA  or 
any  regulation  issued  under  the  HMTA. 
Section  105(a)(4)  defines  a  "covered 
subject"  as: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials. 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials. 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents. 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials. 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

RSPA  has  issued  a  notice  of  proposed 
rulemaking  proposing  a  definition  for  the 
term  "substantively  the  same."  56  FR 
36992  (Aug.  1, 1991).  However,  no 
"covered  subject"  is  at  issue  in  this 
matter. 

The  preemption  standards  for 
hazardous  materials  highway  routing 
requirements  are  found  in  section 
105(b)(4)  of  the  HMTA  (49  App.  U.S.C. 


1804(b)(4)).  The  Secretary  of 
Transportation  has  delegated 
responsibility  for  those  highway  routing 
issues,  including  the  issuance  of 
preemption  determinations,  to  the 
Federal  Highway  Administration.  56  FR 
31343  (July  10, 1991).  No  routing  issues 
are  involved  in  this  matter. 

Prior  to  passage  of  the  HMTUSA, 
RSPA,  by  regulation,  set  forth  two 
criteria  it  considered  in  determining 
whether  a  non-Federal  requirement  was 
inconsistent  with  the  HMTA  or  the 
HMR:  the  "dual  compliance"  and 
"obstacle"  standards.  Congress  codified 
these  standards  in  section  112(a)  of  the 
HMTA  (49  App.  U.S.C.  1811(a)).  which 
provides  that  any  requirement  of  a 
State,  political  subdivision,  or  Indian 
tribe  is  preempted  if: 

(1)  Compliance  with  both  the  State  or 
political  subdivision  or  Indian  tribe 
requirement  and  any  requirement  of  (the 
HMTA)  or  of  a  regulation  issued  under 
(the  HMTA)  is  not  possible,  (or) 

(2)  The  State  or  pohtical  subdivision 
or  Indian  tribe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA)  or  regulations  issued  under  (the 
HMTA)*  *  *. 

The  previous  criteria  were  used  by 
RSPA  in  issuing  its  advisory 
inconsistency  rulings,  including  the 
ruling  at  issue  here.  In  section  112(c)  of 
the  HMTA  (49  App.  U.S.C.  1811(c)), 
Congress  provided  that  the  new 
statutory  standards  are  to  be  used  in 
making  legally  binding  preemption 
determinations.  Although  RSPA  will  use 
those  statutory  standards  in  determining 
if  the  Montevallo  City  Code  provisions 
that  are  the  subject  of  this  appeal  are 
preempted  by  the  HMTA,  the 
determination  will  not  be  binding. 
Specifically,  RSPA's  Administrator  will 
issue  a  decision  on  appeal  of  an 
advisory  inconsistency  ruling — not  a 
decision  on  appeal  of  a  legally  binding 
preemption  determination. 

2.  The  Inconsistency  Ruling 

On  January  3, 1989,  the  Chemical 
Waste  Transportation  Council  (now  the 
Chemical  Waste  Transportation 
Institute)  filed  an  application  for  an 
inconsistency  ruling  requesting  a  finding 
that  sections  7-40  through  7-50  of  the 
City  of  Montevallo,  Alabama  Code 
concerning  the  transportation  of 
hazardous  wastes  were  inconsistent 
with  the  HMTA  and  the  HMR.  On 
August  28, 1990,  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  (formerly  Director,  Office  of 
Hazardous  Materials  Transportation) 
issued  Inconsistency  Ruling  32.  which 
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was  published  at  55  FR  36736  on 
September  6, 1990. 

The  Associate  Administrator 
determined  that  City  of  Montevallo, 
Alabama  Code  sections  7-41.  7-42.  7-45. 
7-46{a).  7-46(b).  7-  45(d)  as  it  relates  to 
radioactive  materials.  7-47(a),  7-48(b)  as 
it  relates  to  irradiated  reactor  fuel.  7- 
48(c)  and  7-49  as  it  relates  to  storage  of 
hazardous  waste  incidental  to 
transportation,  were  inconsistent  with 
the  HMTA  and  the  HMR  and  thus 
preempted  under  section  112(a)  of  the 
HMTA  as  they  apply  to  the 
transportation  of  hazardous  materials, 
including  the  loading,  unloading  and 
storage  incidental  to  that  transportation. 

The  Associate  Administrator  found 
that  other  provisions  of  the  Montevallo, 
Alabama  City  Code  were  consistent 
with  the  HMTA  and  the  HMR: 

(1)  The  speed  limit  restrictions  in 
section  7-43; 

(2)  The  separation  distance 
requirement  in  section  7-44; 

(3)  The  headlight  requirement  in 
section  7-46(c); 

(4)  The  citizens  band  radio 
requiremrait  in  7-46(d)  except  as  it 
relates  to  radioactive  materials; 

(5)  The  placarding  requirements  in 
section  7-47(b); 

(6)  The  requirement  in  section  7-48(a) 
that  drivers  transporting  hazardous 
waste  carry  a  hazardous  waste 
manifest;  and 

(7)  The  accident  reporting  requirement 
in  section  7-48(b)  except  as  it  relates  to 
irradiated  reactor  fuel. 

3.  The  Appeal  of  IR-32 

By  letter  dated  September  27. 1990.  the 
Chemical  Waste  Transportation 
Institute  (CWTI),  a  component  of  the 
National  Solid  Wastes  Management 
Association,  appealed  the  following  two 
findings  of  non-preemption  in  the 
Associate  Administrator's  decision: 

(1)  7-44.  the  150  foot  separation 
distance  requirement; 

(2)  7-46(d).  the  requirement  that  non- 
radioactive hazardous  waste-carrying 
vehicles  be  equipped  with  citizens  band 
radios; 

CWTI  asks  that  the  Administrator 
fmd  these  sections  inconsistent  with  the 
HMTA  and  thus  preempted.  The  entire 
text  of  CWTI's  appeal  has  been  included 
as  Appendix  A  to  this  Notice, 

4.  Public  Comment 

Comments  should  address  the  two 
provisions  that  CWTI  contends  are 
inconsistent  with  the  HMTA  and  the 
HMR.  Persons  should  address  the  "dual 
compliance"  and  "obstacle"  tests 
described  in  the  Background  section  of 
this  notice.  Persons  intending  to 
comment  on  the  appeal  should  review 


the  standards  and  procedures  governing 
the  Department's  processing  of 
applications  for  preemption 
determinations  found  at  49  CFR  107.201- 
107.211  and  the  docket  on  this  matter  in 
RSPA's  Dockets  Unit. 

Issued  in  Washington,  DC,  on  October  9, 
1991. 

Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Partial  Appeal  of  Petitioner.  Chemical 
Waste  Transportation  Institute,  of 
Inconsistency  Ruling  No.  IR-32.  Docket 
No.  IRA^6 

September  27, 1990. 
I.  Introduction 

The  Chemical  Waste  Transportation 
Institute  ("CWTI").»  a  component  of  the 
National  Solid  Wastes  Management 
Association  ("NSWMA")  hereby 
appeals  in  part  the  August  28. 1990 
decision  of  the  Director,  Office  of 
Hazardous  Material  Transportation 
(Inconsistency  Ruling  No.  32).  The  CWTI 
requests  that  the  Administrator  of  the 
Research  and  Special  Programs 
Administration  ("RSPA")  find  that  a 
vehicle  separation  distance  requirement, 
contained  in  section  7-44  of  the 
Montevallo.  Alabama  Code,  and  a 
citizens  band  radio  equipment 
requirement,  found  in  section  7-46(d)  of 
the  Code,  are  inconsistent  with  and  thus 
preempted  by  Section  112(a)  of  the 
Hazardous  Materials  Transportation 
Act  ("HMTA"). 

In  the  Inconsistency  Ruling,  see  55  FR 
36736  (Sept.  6. 1990).  the  Director 
appropriately  noted  that  the  HMTA 
dramatically  altered  the  traditional  roles 
of  political  authorities  with  regard  to 
hazardous  materials  transportation: 

In  the  HMTA's  Declaration  of  Policy 
(Section  102,  49  U.S.C.  App.  1801)  and  in  the 
Senate  Commerce  Committee  report  on 
section  112  of  the  HMTA.  Congress  indicated 
a  desire  for  uniform  national  standards  in  the 
field  of  hazardous  materials  transportation. 
Congress  inserted  the  preemption  language  in 
sectionll2(a)  in  order  to  preclude  a 
multiplicity  of  State  and  local  regulations  and 
the  potential  for  varying  as  well  as  conflicting 
regulations  in  the  area  of  hazardous  material 
transportation  (S.  Rep.  No.  1192.  93rd  Cong., 
2d  Sess.  37  (1974)).  Under  the  HMTA.  DOT 
has  the  authority  to  promulgate  uniform 
national  standards.  While  the  HMTA  did  not 
totally  preclude  State  or  local  action  in  this 
area.  Congress  intended,  to  the  extent 
possible,  to  make  such  State  or  local  action 
unnecessary.  The  comprehensiveness  of  the 
(Hazardous  Materials  Regulations  ("HMR")), 
issued  to  implement  the  HMTA,  severely 
restricts  the  scope  of  historically  permissible 
State  or  local  activity. 


■  Formerly  the  Chemical  Waste  Transportation 
Council. 


Id  at  36,737, 

Applying  these  principles  to  the 
numerous  requirements  set  forth  in  the 
Montevallo  Code  relating  to  the 
transportation  of  hazardous  waste,  the 
Director  found  several  of  the  provisions 
to  be  inconsistent  with  the  HMTA.  The 
CWTI  submits  that  the  Director  erred, 
however,  in  finding  two  local 
requirements — those  imposing  a  150-foot 
separation  distance  for  hazardous 
waste-carrying  vehicles  and  requiring 
that  such  vehicles  be  equipped  with 
citizens  band  radios  tuned  to  Channel 
9— to  be  consistent  with  the  Act  and  its 
implementing  regulations. 

II.  The  Separation  Distance  Requirement 
Is  Inconsistent  With,  and  Accordingly 
Preempted  by,  the  HMTA 

Section  7-44  of  the  Montevallo  Code 
requires  that: 

No  hazardous  waste-carrying  vehice  shall 
follow  within  150  feet  of  any  other  vehicle 
when  within  the  City  limits.  Provided.  That 
this  section  shall  not  apply  to  vehicles 
following  state,  county  or  city  police  vehicles. 

The  Director  determined  that  the 
requirement  is  consistent  with  the 
HMTA.  reasoning  that  "the  HMR  do  not 
specify  a  separation  distance  for  motor 
vehicles  carrying  hazardous  materials" 
and  that  "no  basis  (exists)  in  this  record 
for  concluding  that  (the  requirement)  is 
inconsistent  with  the  HMR."  For  the 
reasons  that  follow,  the  Administrator 
should  fmd  the  separation  distance 
requirement  to  be  an  impermissible 
obstacle  to  compliance  with  the  terms 
and  goals  of  the  HMTA. 

The  absence  of  a  separation  distance 
provision  in  the  federal  Hazardous 
Materials  Regulations  does  support  a 
finding  that  the  local  ordinance  satisfies 
the  "dual  compliance"  test  applied  to 
preemption/inconsistency  examinations 
under  the  HMTA.  It  is.  clearly,  possible 
to  comply  both  with  the  HMR  and  the 
local  requirement.  The  RSPA  has, 
however,  in  light  of  the  rulings  of  th^ 
United  States  Supreme  Court, 
consistently  acknowledged  the 
existence  of  a  second  criterion — the 
"obstacle  test" — for  determining 
whether  a  state  or  local  requirement  is 
inconsistent  with,  and  thus  preempted 
by,  the  HMTA.  See  49  CFR  107.209(c)(2) 
(requiring  that  the  test  be  applied  under 
the  Act).  The  obstacle  test,  like  the  dual 
compliance  analysis,  is  "based  upon, 
and  supported  by.  United  States 
Supreme  Court  decisions  on 
preemption."  55  FR  at  36737.  As  the 
Director  noted: 

Application  of  this  second  criterion  (the 
obstacle  test)  requires  an  analysis  of  the  non- 
Federal  requirement  in  light  of  the 
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requirements  of  the  HMTA  and  the  HMR,  as 
well  as  the  purposes  and  objectives  of 
Congress  in  enacting  the  HMTA  and  the 
manner  and  extent  to  which  those  purposes 
and  objectives  have  been  carried  out  through 
RSPA's  regulatory  program. 

Id. 

While  Congress  did  riot  expressly 
prohibit  State  or  local  regulation  of  the 
transportation  of  hazardous  materials  or 
unequivocally  declare  DOTs  authority 
to  be  exclusive,  a  determination  that 
non-federal  measures  are  inconsistent 
may  nevertheless  be  made  through 
apphcation  of  the  obstacle  test.  The  key 
factors  in  such  a  finding  of  preemption 
are  the  following: 

(1)  The  aim  and  intent  of  Congress  as 
revealed  by  the  statute  and  its 
legislative  history; 

(2)  The  pervasiveness  of  the  federal 
regulatory  scheme  as  reflected  in  the 
legislation  and  as  put  into  effect  by  the 
Department; 

(3)  The  nature  of  the  subject  matter 
regulated  and  whether  it  demands 
exclusive  federal  regulation  or 
uniformity  in  order  to  achieve  national 
interests;  and 

(4)  Whether  the  local  requirement 
interferes  with  "the  accomplishment  and 
execution  of  the  full  purposes  and 
objectives  of  Congress."  Mines  v. 
Dcvidowitz,  312  U.S.  52.  54  (1341):  Ray  v. 
Atlantic  Richfield  Co..  435  U.S.  151 
(1978). 

Although  no  Federal  requirement 
addresses  separation  distances  for 
motor  vehicles  carrying  hazardous 
materials,  an  examination  of  the  four 
factors  enumerated  above  clearly 
justifies  a  finding  that  the  unique  local 
requirement  is  inconsistent.  First,  both 
the  HMTA  and  its  legislative  history 
make  clear  that  uniform,  national  safety 
standards  were  Congress'  goal.  The 
explicit  purpose  of  the  HMTA  was  "to 
improve  the  regulatory  enforcement 
authority  of  the  Secretary  of 
Transportation  to  Protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  49  U.S.C.  1801;  id.  §  1804(a) 
(DOT  to  issue  regulations  governing 
"any  safety  aspect"  of  the 
transportation  of  hazardous  materials). 
Congress  emphasized  that  a 
proliferation  of  disparate  local  rules  for 
transporters  engaged  in  interstate 
commerce  would  hinder  achievement  of 
the  goals  of  increased  safety  and 
regulatory  uniformity.  See  S.  Rep.  No. 
1192,  supra,  at  37;  Kappelmann  v.  Delta 
Airlines.  539  F.2d  165, 169-70  (D.C.  Cir. 
1976)  (need  for  national  uniformity). 
Second  the  pervasiveness  of  the 
federal  regulatory  scheme  is  reflected  in 
the  scope  and  hreadth  of  the  Act.  In 


National  Tank  Truck  Carriers.  Inc.  v. 
Burke.  535  F.  Supp.  509  (D.RJ.  1982). 
affd,  698  F.2d  559  (1st  Cir.  1983),  the 
First  Circuit  Court  of  Appeals  held  that 
while  a  local  safety  regulation  did  not 
directly  conflict  with  the  terms  of  the 
HMTA.  it  was  nonetheless  inconsistent 
with  "congressional  purposes  to  secure 
a  general  pattern  of  uniform,  national 
regulations,  and  to  preclude  multiplicity 
of  State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  concerning 
hazardous  materials  transportation." 
The  legislation  issued  a  mandate  to 
DOT  to  "eliminate  the  safety  risks 
associated  with  every  mode  and  aspect 
of  transportation.  Thus,  DOT  now 
regulates  everything  from  the  integrity  of 
shipping  boxes  to  the  crash  resistance  of 
lank  trucks,  from  the  training  of  vehicle 
operators  to  the  routing  of  radioactive 
cargos."  Comment.  Hazardous  Waste  at 
the  Crossroads:  Federal  and  State 
Transit  Rules  Confront  Legal 
Roadblocks,  12  ELR  10075, 10078  (1982). 
Congress  recognized  that  safety 
concerns  were  to  be  specifically 
addressed  in  Federal  regulations,  and 
expected  that  the  DOT  would 
promulgate  rules  affecting  every  aspect 
of  the  transportation  of  hazardous 
materials.  Accordingly,  the  Department 
in  previous  inconsistency  rulings  has 
correctly  noted  that  "the  absence  of  a 
federal  regulation  addressing  the  same 
subject  as  a  challenged  state 
requirement  is  not  determinative  of  the 
requirement's  consistency." 
Inconsistency  Ruling  8.  49  FR  46637 
(Nov.  27. 1984). 

Third,  in  view  of  the  intercity  and 
interstate  framework  within  which 
transportation  companies  operate, 
consistent  safety  requirements  are 
necessary  in  order  to  "achieve  the 
uniformity  vital  to  national  interests." 
Florida  Lime  &  Avocado  Growers,  Inc.  v. 
Paul.  373  U.S.  132  (1963).  Finally,  locally- 
established  distance  separation 
requirements  which  vary  from 
community  to  community  and  are  based 
exclusively  upon  local  intei  ests  clearly 
operate  as  obstacles  to  tlie 
accompUshment  of  the  full  purposes  and 
objectives  of  Congress.  Congress 
authorized  DOT  to  pervasively  regulate 
the  field  and  to  issue  regulations 
governing  every  aspect  of  the 
transportation  of  hazardous  materials.  It 
did  not  envision  the  frustration  of  a 
national  poHcy  of  uniformity  by  the 
promotion  of  disparate  local 
requirements  concerning  matters  not  yet 
specifically  addressed  in  federal 
regulations  implementing  the  Act. 

The  Montevallo  requirement  cannot 
stand.  If  states  or  localities  were  to 
create  a  patchwork  of  different 


separation  distanca  regulations — 
ostensibly  in  order  to  promot(»  safety — 
the  congressional  purposes  would  be 
frustrated  and  transport  safety  would,  in 
fact,  be  hampered.  An  interpretation  of 
the  HMTA  as  preempting  only  local 
regulations  that  actually  conflict  with 
the  HMR  would  render  the  Act's 
preemption  provisions  and  procedures 
essentially  meaningless. 

Accordingly,  and  in  view  of  the 
Federal  interests  discussed  above,  the 
Department  has  upheld  only  those 
occasional  community-specific 
measures  that  can  be  justified  as 
legitimate  and  necessary  controls.  See, 
e.g..  Inconsistency  Ruling  No.  3,  infra. 
Consistent  with  Congress'  insistence 
that  local  regulation  of  hazardous  waste 
transportation  be,  to  the  extent  possible, 
made  unnecessary.  Preamble  to 
Inconsistency  Rulings  IR-7  through  IR- 
15,  49  FR  46632.  46633  (1984),  the  burden 
of  asserting  and  demonstrating  an 
adequate  overall  safety  justification 
should  squarely  be  placed  upon  the 
locality.  Montevallo's  only  formally 
stated  reason  for  adoption  of  the 
requirement  was  to  facilitate 
transportation  safety  in  order  to  reduce 
the  "possibility"  of  a  "spill"  of 
hazardous  materials.  The  150- foot 
distance  requirement  applies  at  all  times 
of  day,  in  all  wea  ther  and  traffic 
conditions,  and  with  regard  to  all 
vehicles  except  those  operated  by  the 
State  of  Alabama.  Shelby  County,  or 
Montevallo  police.  Yet  a  vehicle 
separation  requirement  that  truly 
promotes  the  goal  of  traffic  safety  would 
undoubtedly  recognize,  as  a  number  of 
studies  have  concluded,*  that  what 
constitutes  a  safe  stopping  distance 
depends  upon  factors  such  as  speed, 
weight  of  the  load  carried  by  the 
vehicle,  traffic,  road  and  weather 
conditions,  and  other  criteria.  Moreover, 
if  150  feet  is  indeed  a  minimum  safe 
stopping  distance,  it  is  both  illogical  and 
unjustified  to  exclude  state,  county  or 
city  police  vehicles  and  to  apply  the 
provision  only  to  hazardous  waste 
transport  vehicles.  See  Southern  Pacific 
Transportation  Co.  v.  Public  Service 
Commission  of  Nevada.  No.  88-15541 
(9th  Cir.  July  18. 1990)  (finding  Nevada 
regulations  inconsistent  with  the  HMTA: 
court  noted  that  "the  Nevada 
regulations  only  apply  to  some  of  the 
hazardous  materials  covered  by  the 
HMTA  and  HMR  and  not  to  others"). 
In  Inconsistency  Ruling  3,  the  RSPA 
questioned  "the  advisability  of 
encouraging  the  driver  to  constantly 


•  See,  eg..  Radlinslci.  Braking  PerformiiDce  of 
Heavy  U.S.  Vehicles,  SAE  Technical  Paper  Series 
No.  870492, 1987. 
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direct  his  attention  away  from  the 
proximity  of  his  vehicle."  46  FR 18918, 
18923  (Mar.  26. 1981).  In  order  to 
conform  with  the  Montevallo  provision, 
a  driver  of  a  hazardous  waste-carrying 
vehicle  must  in  practice  do  more  than 
constantly  avert  his  attention  from  his 
vehicle  in  order  to  estimate  distance.  He 
must  also  attempt  to  comply  with  an 
inflexible  separation  requirement  wholly 
detached  from  any  local  or  site-specific 
condition  he  may  encounter.  In  fact,  the 
driver  is  forced — particularly  in  periods 
of  heavy  traffic  in  which  vehicles  are 
frequently  entering  and  exiting  from  the 
highway— to  make  abrupt  changes  in 
speed  and  take  other  necessary  actions 
which  could  contribute  to  an  accident. 
At  best,  the  requirement  is  burdensome 
and  unfounded.  At  worst,  it  is  an 
impediment  to  the  safe  transportation  of 
hazardous  materials.^ 

Finally,  if  uniform  separation  distance 
requirements  are  consistent  with  the 
HMTA,  such  provisions  can  hardly 
promote  the  national  goal  of  safe 
transportation  if  reasonable  notice  is  not 
afforded  vehicle  operators.  If  the 
Administrator  finds  the  Montevallo 
provision  to  be  consistent  with  the 
HMTA,  the  CWTI  urges  that  the 
determination  be  stipulated  on  the 
provision  of  reasonable  notification  of 
the  requirement  to  vehicle  operators. 
See  Inconsistency  Ruling  at  55  FR  36745 
("the  'headlights  on*  requirement  is  a 
valid  local  requirement  as  long  as  (1) 
reasonable  notice  thereof  is  given  to 
vehicle  operators  *  *  *"). 

III.  The  Local  Requirement  That 
Hazardous  Waste-Carrjing  Vehicles  Be 
Equipped  With  Citizens  Band  Radios  is 
Inconsistent  With,  and  Thus  Preempted 
by.  the  HMTA 

The  CWn  believes  it  is  essential  that 
local  emergency  response  authorities 
have  access  to  information  that  will  help 
them  identify  and  properly  respond  to 
transportation  accidents  involving 
hazardous  materials.  The  development 
of  a  national  system  of  hazardous 
materials  response  teams  and  the 
successful  operation  of  emergency 
information  services  depends  upon  the 
recognition  of  uniform  methods  of 
emergency  notification  and  the 
participation  of  local  authorities.  This 


'  See  Inconsislency  Ruling  at  55  FR  36744  (rinding 
time-of-day  restrictions  inconsistent  with  the 
HMTA  given  Montevallo's  failure  to  demonstrate  an 
"adequate  overall  safety  justification").  The 
Montevallo  separation  requirement  differs,  both  in 
form  and  effect,  from  the  Boston  provision 
addressed  in  Inconsistency  Ruling  3.  The  Boston 
ordinance  did  not  attempt  to  establish  a  universal, 
inflexible  distance  requirement.  Instead,  the 
regulation  merely  empowered  the  City  to  regulate 
"the  distance  that  must  be  maintained  between 
vehicles  in  transit." 


case,  however,  presents  a  local 
requirement  that  seeks  to  advance  the 
laudable  aim  of  local  notification 
through  unlawful  means.  Section  7-46(d) 
of  the  Montevallo  Code  requires  that  all 
vehicles  carrying  hazardous  waste 
within  the  City  limits  be  equipped  with 
citizens  band  radios.  The  Director 
determined  that  the  provision  is,  in  the 
case  of  non-radioactive  hazardous 
materials  transportation,  consistent  with 
the  HMTA.  He  concluded  that  "except 
for  radioactive  materials  transportation, 
the  HMR  does  not  impose  any  Federal 
requirement  with  regard  to  radios."  The 
Ruling  acknowledged  that  "the  record 
contains  no  information  concerning  how 
this  local  requirement  enhances  safety." 
55  FR  at  36745. 

As  noted  above,  the  absence  of  a 
specific  federal  regulation  addressing 
the  use  of  citizens  band  radios  in  the 
case  of  non-radioactive  hazardous 
materials  transportation  should  not  end 
the  preemption  inquiry.  A  proliferation 
of  community-specific  communications 
equipment  measures,  each  insisting 
upon  a  particular  type  of  telephone, 
radio,  or  other  device,  would  be 
incompatible  with  the  congressional 
insistence  upon  uniformity.  Similarly,  in 
light  of  Congress'  insistence  upon  the 
development  of  effective  nationwide 
regulations,  the  failure  of  Montevallo  to 
articulate  a  need  for  the  requirement 
arising  out  of  demonstrable  local 
conditions  fully  justifies  condemnation 
of  the  provision.  The  City  has  offered  no 
proof  that  the  customary  means  of 
notification— the  telephone— cannot 
serve  as  an  effective  method  of 
emergency  communication. 

Section  7-46(d)  is  inconsistent  with 
the  HMTA  for  other,  equally  compelling, 
reasons.  Because  the  vast  majority  of 
hazardous  waste-carrying  vehicles  are 
not  equipped  with  citizens  band  radios, 
the  Montevallo  provision  effectively 
acts  as  a  routing  requirement.  Vehicles 
without  installed  and  operational 
citizens  band  radios  may  not  be  utilized 
for  the  transport  of  hazardous  waste 
into  or  through  the  City.  The  Department 
has  consistentiy  ruled  that  atypical  local 
vehicle  equipment  requirements  may 
discourage  shippers  from  using 
otherwise  desirable  routes.  It  has, 
accordingly,  found  that  local  measures 
which  call  for  additional  equipment 
constitute  the  equivalent  of 
impermissible  routing  regulations.  See, 
e.g.,  Inconsistency  Ruling  8,  49  FR  46637. 
46638  (1984).  See  also  former  44  CFR 
part  177.  appendix  A,  VI(D)  (1984)  (rule 
inconsistent  with  the  HMTA  if  it 
requires  additional  or  special  personnel, 
equipment  or  escort);  Inconsistency. 
Ruling  6, 48  FR  760,  765  (1983)  (even 


threat  of  delay  due  to  unique  local 
requirements  may  divert  shippers  into 
other  routes,  thus  imposing 
transportation  burdens  on  unprepared 
jurisdictions);  Inconsistency  Ruling  3, 46 
FR  189ia  18921  (1983)  (same). 

Montevallo's  requirement  is.  if 
anything,  more  onerous  than  a  typical 
routing  provision.  Such  regulations 
generally  prohibit  the  movement  of 
hazardous  materials  in  certain  highly 
populated  areas  while  providing  for 
alternative  transportation  routes. 
Section  7-46(d),  however,  renders  illegal 
all  hazardous  waste  transportation  in 
vehicles  not  equipped  with  radios- 
irrespective  of  population  density. 
Similar  equipment-related  restrictions 
have  likewise  been  condemned  by  the 
federal  courts.  See,  e.g.,  American 
Trvcking  Ass'ns  v.  City  of  Boston.  No. 
81-628-MA  (D,  Mass.  1981)  (city  rule 
requiring  vehicles  transporting 
hazardous  materials  to  be  affixed  with 
certain  decals  and  placards  not 
recognized  by  federal  regulations 
inconsistent  with  the  HMTA). 

Finally,  the  Supreme  Court  has 
emphasized  that,  even  in  the  case  of  an 
unquestionable  safety  hazard,  a  state  or 
local  govemmert  may  not  attempt  to 
resolve  the  problem  by  effectively 
exporting  it  to  another  jurisdiction. 
Kasse!\.  Consolidated  Freightways.  450 
U.S.  662  (1981),  The  Department  has 
appropriately  acknowledged  that  the 
HMTA  requires  State  and  local 
governments  to  "act  through  a  process 
that  adequately  weighs  the  full 
consequences  of  its  choices  and  ensures 
the  safety  of  citizens  in  other 
jurisdictions  that  will  be  affected  by  its 
rules,"  Inconsistency  Ruling  3,  46  FR 
18918, 18922  (1981).  Montevallo  did  not 
impose  an  outright  ban  on  shipments  of 
hazardous  waste  in  order  to  divert 
ti-affic  elsewhere.  Yet  requirements  such 
as  section  46(d)  significantly  raise  the 
costs  of  transporting  through  the 
community  and  put  transporters  to  the 
expense  of  adding  additional  and 
unnecessary  equipment  to  vehicles. 
Movements  of  hazardous  waste  are. 
accordingly,  likely  to  be  diverted 
randomly  rather  than  in  a  planned 
pattern.  Given  that  a  crucial  purpose  of 
the  HMTA  is  to  prevent  unnecessary 
diversion,  the  mere  possibility  that  the 
Montevallo  requirement  will  place  the 
burdens  of  hazardous  waste 
transportation  onto  other  jurisdictions 
necessitates  rejection  of  section  46(d).  • 

Certification 

I  hereby  certify  that  a  copy  of  this 
document  has  been  forwarded  to  Steven 
R.  Sears.  City  Attorney,  Montevallo, 
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Alabama  at  the  address  previously 
specified  in  the  Federal  Register. 

Respectfully  submitted. 
John  H.  Turner, 

Association  Counsel.  National  Solid  Wastes 
Management  Association,  1730  Rhode  Island 
Ave..  NW..  Suite  1000.  Washington.  DC  20036. 
(202)  658-461 X 
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RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1680 
BIN  3205-AA10 

Office  of  the  Inspector  General; 
Disclosure  of  Information  Regulations 

agency:  Resolution  Trust  Corporation. 
action:  Final  rule. 

summary:  The  Office  of  the  Inspector 
General  ("OIG")  of  the  Resolution  Trust 
Corporation  ("RTC")  is  adopting  a  final 
rule  for  the  processing  of  requests  to  the 
OIG  for  information  pursuant  to  the 
Freedom  of  Information  Act.  The  final 
rule  also  implements  the  Freedom  of 
Information  Reform  Act  of  1986  which 
requires  agencies  to  publish  a  schedule 
of  fees  to  be  charged  and  procedures  to 
be  followed  in  processing  requests  for 
records  and  requests  for  waiver  or 
reduction  of  fees  under  the  Freedom  of 
Information  Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  October  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Black,  Counsel  to  the 
Inspector  General.  (202)  41&-4312  (This 
is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  Final  Rule 

A.  Background 

On  July  25, 1991  the  Inspector  General 
published  an  interim  rule  to  promulgate 
policies  and  regulations  necessary  to 
release  information  pursuant  to  the 
Freedom  of  Information  Act  (56  FR 
34014).  This  rule  set  forth  the  procedures 
to  be  used  in  requesting  information 
from  the  RTC  OIG,  the  fees  to  be 
charged  requestors,  and  the  procedures 
for  requesting  waiver  of  fees  under  the 
Freedom  of  Information  Act.  Comments 
were  to  be  made  by  September  23, 1991. 
No  comments  were  received. 
Accordingly,  the  rule  is  being  published 
without  substantive  change. 

B.  Requests  for  Information 

The  rule  provides  that  all  requests  for 
OIG  records  should  be  sent  to  the  OIG 
in  Washington.  The  request  must 
reasonably  describe  the  desired  record. 
The  rule  also  publishes  the  addresses  of 
RTC  public  information  centers  where 
many  documents  may  be  directly 
obtained  by  the  public. 

C.  Initial  and  Final  Decisions 

The  rule  delegates  to  the  Assistant 
Inspectors  General  the  authority  to 
make  initial  determinations  concerning 
requests  for  release  of  information.  In 
addition.  Regional  Inspectors  General 
for  Audit  may  release  completed  audit 


reports  issued  by  that  region.  Final 
decisions  on  appeal  will  be  made  by  the 
Inspector  General  or  Deputy  Inspector 
General. 

D.  Exemption  From  Disclosure 

The  rule  recites  the  statutory  bases  for 
exemption  from  disclosure  and  provides 
that  any  reasonably  segregable  portion 
of  a  record  shall  be  produced,  as 
provided  by  the  Freedom  of  Information 
Act. 

E.  Fees  and  Fee  Waivers 

The  rule  conforms  with  the  Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines  published  by 
the  Office  of  Management  and  Budget 
on  March  27. 1987  (52  FR  10012). 
Because  the  rule  follows  these 
guidelines,  the  fee  schedule  differs  from 
that  presently  being  used  by  the 
remainder  of  RTC.  which  is  following 
regulations  promulgated  by  the  Federal 
Deposit  Insurance  Corporation  prior  to 
the  date  of  the  guidelines.  However,  the 
rule  does  reflect  the  fee  schedule  which 
the  RTC  is  expected  to  adopt  when  it 
issues  its  regulations  in  the  near  future. 
Copies  will  be  provided  at  $.20  per  page, 
and  requestors  will  be  charged  $12.50 
per  hour  for  clerical  time  and  $30.00  per 
hour  for  professional  time  for  searches. 
Computer  time  will  be  charged  at  the 
actual  direct  cost  of  providing  the 
service. 

The  rule  also  sets  forth  factors  to  be 
considered  in  determining  whether  to 
waive  or  reduce  fees.  Requests  for 
waivers  or  reduction  must  be  in  writing 
and  address  the  six  factors. 

Regulatory  Flexibility  Act 

The  undersigned  hereby  certifies  that 
this  final  regulation  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

List  of  Subjects  in  12  CFR  Part  1680 

Freedom  of  information.  Production 
and  disclosure  of  information. 

For  the  reasons  set  out  in  the 
preamble,  the  RTC-OIG  revises  part 
1680  of  title  12.  chapter  XVI  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

PART  1680— OFFICE  OF  INSPECTOR 
GENERAL;  DISCLOSURE  OF 
INFORMATION 


Sec. 

1680.1 

1660.2 

1660.3 

1680.4 


Purpose  and  scope. 
Definitions. 
Requests  for  records. 
Initial  response. 


Sec. 

1680.5  Obtaining  publicly  available 
information. 

1680.6  Exemptions  from  disclosure. 

1680.7  Records  produced  upon  request  when 
reasonably  described. 

1680.8  Fees. 

1680.9  Fees  to  be  charged — categories  of 
requesters. 

1680.10  Review  of  records,  charges  for 
unsuccessful  searches,  aggregating 
requests  and  waiving  or  reducing  fees. 

1680.11  Charges  for  interest:  utilization  of 
Debt  Collection  Act. 

1680.12  Advance  payments. 

1680.13  Time  limitations. 

1680.14  Authority  to  release  records  or 
copies. 

1680.15  Authority  to  deny  requests  for 
records  and  form  of  denial. 

1680.16  Effect  of  denial  of  request. 

1680.17  Appeals  from  denials  of  initial 
requests. 

Authority:  5  U.S.C.  552;  5  U.S.C.  App.;  12 
U.S.C.  1441(a)(b). 

9 1680.1    Purpose  and  scope. 

(a)  This  part  contains  the  regulations 
of  the  Office  of  the  Inspector  General  of 
the  Resolution  Trust  Corporation 
("RTC")  which  implement  the  Freedom 
of  Information  Act,  as  amended  (5 
U.S.C.  522).  This  part  also  informs  the 
public  how  to  request  records  and 
information  from  the  Office  of  the 
Inspector  General  and  explains  the 
appeal  procedure  that  may  be  used  if  a 
request  is  denied. 

(b)  Regulations  governing  disclosure 
of  information  by  all  offices  within  the 
RTC  other  than  the  Office  of  the 
Inspector  General  are  published  in  part 
309  of  this  Title. 

§  1680.2    Definitions. 

(a)  Inspector  General  means  the 
Inspector  General  or  Deputy  Inspector 
General  of  the  Resolution  Trust 
Corporation  (RTC). 

(b)  Office  of  the  Inspector  General 
means  Office  of  the  Inspector  General  of 
the  RTC. 

(c)  Person  includes  corporations  and 
organizations  as  well  as  individuals. 

(d)  Record  includes  records,  files, 
documents,  reports,  correspondence, 
books,  and  accounts,  or  any  portion 
thereof. 

(e)  Request  means  a  written  request 
for  records  made  pursuant  to  the 
Freedom  of  Information  Act  and  this 
part. 

(f)  RTC  means  Resolution  Trust 
Corporation. 

§  1680.3    Requests  for  records. 

(a)  A  request  for  Office  of  Inspector 
General  records  must  be  made  in 
writing.  The  request  should  be 
addressed  to:  Office  of  the  Inspector 
General.  Resolution  Trust  Corporation, 
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801 17th  Street  NW..  Washington.  DC 
20434-0001. 

(b)  Each  request  must  reasonably 
describe  Hie  desired  record  including  the 
name.  sub)ect  matter,  and  file  number  or 
date,  where  possible,  so  that  the  record 
may  be  identified  and  located.  The 
request  should  include  the  name, 
address  and  telephone  number  of  the 
requester.  In  order  toeiiable  the  Office 
of  the  Inspector  General  to  comply  with 
the  time  lioiitations  set  forth  in 

§  1680.13,  both  the  envelope  containing 
a  written  request  and  the  letter  itself 
should  clearly  indicate  that  the  letter  is 
a  Freedom  of  Information  Act  request. 

(c)  The  request  must  be  accompanied 
by  the  fee  or  an  offer  to  pay  the  fee  as 
determined  in  §{  1080.8  and  1680.9.  At 
its  discretion,  the  Office  of  the  Inspector 
General  may  require  advance  payment 
in  accordance  with  S  1680.12. 

(d)  Copies  of  available  records  will  be 
produced  as  promptly  as  possible. 
Copying  service  will  be  limited  to  not 
more  than  one  copy  of  any  single  page. 
Records  which  are  published,  available 
at  the  public  information  centers  noted 
in  S  1680.5,  or  otherwise  available  for 
sale,  wiH  not  be  reproduced- 

§1680.4    Initiat  response. 

TTie  initial  response  to  approve  or 
deny  a  request  will  be  made  by  one  of 
the  following  individuals:  Assistant 
Inspector  General  for  Audit  Assistant 
Inspector  General  for  Investigation; 
Assistant  Inspector  General  for  QuaKty 
Assurance  and  Oversight;  Assistant 
Inspector  General  for  Policy,  Planning 
and  Resources;  or  their  designees.  In 
addition,  for  completed  audit  reports 
issued  by  Regional  Inspector  General 
offices,  the  issuing  Regional  Inspector 
General  for  Audit  ("RIGA")  may  release 
the  completed  report. 

§1669.5    Obtaining  ptiWidy  available 
Informatioiu 

A  listing  of  certain  Federal  Register 
publications  and  publicly  available 
information  is  set  forth  in  12  CFR  part 
309.  In  additioH  to  the  information 
centers  listed  there,  the  Resolution  Trust 
Corporation  maintains  the  following 
infennattaB  centers: 

Meadquffrters.  801 17th  Stroet.'NW. 

Washinglon,  DC  20434-0001 
Southwest  RegHjn.  3508  Maple  Avenue, 

Dallaa.  Texas  75219 
North  Central  Regioa  7406  West  110th  Street 

Overland  Park.  Kansas  66210-2346 
Eastern  Region,  245  Peechtcee  Center 

Avemie.  NE,  Atlanta,  Georgia  30363 
We«<em  Regioru  1225  mh  Street— Suite  3200, 

Denver.  Colorado  80202 

§  1680.A    Exenvitiona  from  disclosure. 

The  Office  of  the  Inspector  Coieral 
will  produce  reasonably  described 


records  for  which  it  receives  a  request 
under  §  1680.3,  except  for  those  records 
exempt  hnrn  production  under  Section 
552(bj  of  the  Freedom  of  Information 
Act  The  classes  of  recortis  falling 
within  the  exemptions  are  those 
pertaining  to  matters  that  are: 

(a)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy,  and 
are  in  fact  properly  classified  pursuant 
to  such  Executive  Order. 

(b)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  the 
RTC; 

(c)  Specifically  exempted  from 
disclosure  by  statute,  provided  that  such 
statute  requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or  establishes  particular  criteria 
for  withholding  or  refers  to  particular 
types  of  matters  to  be  withheld; 

(d)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(e)  Inter-agency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party  other 
than  an  agency  in  Ktigation  with  the 
RTC; 

(f)  Personnel  and  medical  files  and 
similar  files  the  disdesure  of  which 
would  oonstitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(gj  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(2)  Would  deprive  «  person  of  a  right 
to  a  fair  thai  or  aa  impartial 
adjudication; 

(3)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(4)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  fiutiished 
information  on  a  conf)dential  basis,  and, 
in  the  case  of  a  record  or  iaformation 
cooipiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  «n  agency 
conducting  a  lawful  national  security 
intelligence  investigatian,  information 
furnished  by  a  confidential  80iu<ce; 

(5)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforceroent 
investigations  or  pix)secutions  if  such 
disclosiHie  could  reasonably  be  expected 
to  risk  circuniveatioa  of  the  law;  or 


(6)  Could  reasonably  be  expected  to 
endanger  the  hfe  or  ph3'sical  safety  of 
any  individual; 

(h)  Contained  is  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of  or  for 
the  use  of  the  RTC  or  any  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions:  or 

(i)  Geological  and  geophysical 
information  and  data,  including  maps 
concerning  wells. 

Any  reasonably  segregable  portion  of  a 
record  shall  be  provided  to  any  person 
requesting  such  record  after  deletion  of 
the  portions  that  are  exempt  under  this 
section. 

§  1660.7    R«cor(to  preducMi  upon  request 
wt>en  reasonaoty  described. 

(a)  When  a  request  is  made  which 
reasonably  describes  a  record  of  the 
Office  of  the  Inspector  General  which 
has  been  stored  in  the  National 
Archives  or  other  record  center  of  the 
National  Archives  and  Records 
Administration,  the  record  will  be 
requested  by  the  Office  of  flie  Inspector 
General  if  it  otherwise  would  be 
available  under  ftis  part. 

(b)  Reasonable  effort  will  be  made  to 
make  a  record  in  use  by  the  staff  of  the 
O^ice  of  the  Inspector  General 
available  when  requested  if  it  otherwise 
would  be  available  under  this  part  but 
availability  will  be  deferred  to  the 
extent  necessary  to  avoid  significant 
interference  with  the  business  of  the 
Office  of  the  Inspector  General. 


§1660J 

(a)  Copies  of  records.  Requestors  will 
be  charged  $0.20  per  page  for  copies  of 
documents  up  to  11"  x  14".  For  copies 
prepared  by  computer,  such  as  tapes  or 
printouts,  requestors  will  be  charged  the 
actual  cost  including  operator  tiinn,  of 
production  of  the  copy.  For  other 
methods  of  reproduction  or  duplication, 
the  requestor  will  be  charged  the  actual 
direct  cost  of  producing  the  document(s). 

(b)  Manual  searches  for  records. 
wherever  feasible,  the  requestor  will  be 
charged  at  the  salary  rate(8)  (i.e  basic 
rate  of  pay  plus  16  percent}  of  the 
employee(s)  making  the  search. 
However,  where  a  homogeneous  class  of 
personnel  is  used  exclusively  in  a  search 
(e.g.  all  administcative/clerical.  or  all 
profeastonal/executive).  the  requestor 
will  be  charged  $12.50  per  hour  for 
clerical  time  aod  $30.00  per  hour  for 
professional  time.  Charges  for  search 
time  less  than  a  fuU  hour  will  be  billed 
by  five-ounute  segments. 

(c)  Computer  aeotches  for  recordi. 
The  requestor  will  be  chaiiged  at  the 
actual  direct  cost  of  provwliiig  4he 
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service.  This  will  include  the  cost  of 
operating  the  central  processing  unit  for 
that  portion  of  operating  time  that  is 
directly  attributable  to  searching  for 
records  responsive  to  a  FOIA  request 
and  operator/programmer  salary 
apportionable  to  the  search. 

(d)  Contract  services.  The  Office  of 
the  Inspector  General  may  contract  with 
private  sector  sources  to  locate, 
reproduce  and  disseminate  records  in 
response  to  FOIA  requests  when  that  is 
the  most  efficient  and  least  costly 
method.  When  doing  so,  however,  the 
Office  of  the  Inspector  General  will 
ensure  that  the  ultimate  cost  to  the 
requester  is  no  greater  than  it  would  be 
if  the  Office  of  the  Inspector  General 
itself  had  performed  these  tasks.  In  no 
case  will  there  be  contracted  out 
responsibilities  which  the  FOIA 
provides  that  an  Agency  alone  may 
discharge,  such  as  determining  the 
applicability  of  an  exemption,  or 
determine  whether  to  waive  or  reduce 
fees. 

(e)  Restrictions  on  assessing  fees. 
With  the  exception  of  requesters  seeking 
documents  for  commercial  use,  the  first 
100  pages  of  duplication  and  the  first 
two  hours  of  search  time  will  be 
provided  without  charge.  For  non- 
commercial use  requesters,  the  Office  of 
the  Inspector  General  will  not  begin  to 
assess  fees  until  after  the  free  search 
and  reproduction  have  been  provided. 
No  charge  will  be  assessed  non- 
commercial use  requesters  when  the 
search  time  and  reproduction  costs,  over 
and  above  the  free  search  time  and 
reproduction  allocation,  totals  no  more 
than  $5.00.  "Search  time"  in  this  context 
is  based  on  manual  search.  To  apply 
this  term  to  searches  made  by  computer, 
the  Office  of  the  Inspector  General  will 
determine  the  hourly  cost  of  operating 
the  central  processing  unit  and  the 
operator's  hourly  salary  plus  16  percent. 
When  the  cost  of  the  search  (including 
the  operator  time  and  the  cost  of 
operating  the  computer  to  process  a 
request)  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
person  performing  the  search,  i.e.  the 
operator,  the  Office  of  the  Inspector 
General  will  begin  assessing  charges  for 
computer  search. 

(f)  Payment  of  fees.  Payment  of  fees 
under  this  part  shall  be  made  in  cash  or 
by  U.S.  money  order  or  by  certified  bank 
check  payable  to  the  Treasurer  of  the 
United  States. 

(g)  Definitions.  As  used  in  this  part: 
(1)  Direct  costs  means  those 

expenditures  actually  incurred  in 
searching  for  and  duplicating  (and  in  the 
case  of  commercial  requesters, 
reviewing]  documents  to  respond  to  a 
FOIA  request.  Direct  costs  include,  for 


example,  the  salary  of  the  employee 
performing  the  work  (the  basic  rate  of 
pay  for  the  employee  plus  16  percent  of 
that  rate  to  cover  benefits)  and  the  cost 
of  operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(2)  Search  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  documents.  Such  activity  is 
distinguished  from  review  of  material  in 
order  to  determine  whether  the  material 
is  exempt  from  disclosure. 

(3)  Duplication  means  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  a  FOIA  request.  Such 
copies  can  take  the  form  of  paper  copy, 
microfilm,  audio-visual  materials,  or 
machine  readable  documentation  (e.g., 
magnetic  tape  or  disk),  among  others. 

(4)  Review  means  the  process  of 
examining  a  document  located  in 
response  to  a  request  to  determine 
whether  any  portion  of  it  may  be 
withheld,  excising  portions  to  be 
withheld  and  otherwise  preparing  the 
document  for  release.  Review  does  not 
include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

§  1680.9    Fees  to  be  charged— categories 
of  requesters. 

There  are  four  categories  of  FOIA 
requesters:  commercial  use  requesters; 
educational  and  non-commercial 
scientific  institutions;  representatives  of 
the  news  media;  and  all  other 
requesters.  Specific  levels  of  fees  are 
prescribed  for  each  of  these  categories: 

(a)  Commercial  use  requesters.  (1) 
The  Office  of  the  Inspector  General  will 
assess  charges  which  recover  the  full 
direct  costs  of  searching  for,  reviewing 
for  release,  and  duplicating  records 
sought  for  commercial  use.  Commercial 
use  requesters  are  not  entitled  to  free 
search  time  or  free  pages  of 
reproduction  of  documents. 

(2)  Commercial  use  refers  to  a  request 
from,  or  on  behalf  of,  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interest  of  the  requester  or  the  person  on 
whose  behalf  the  request  is  made.  In 
determining  whether  a  requester 
properly  belongs  in  this  category,  the 
Office  of  the  Inspector  General  must 
determine  the  use  to  which  a  requester 
will  put  the  documents  requested. 
Moreover,  where  there  is  reasonable 
cause  to  doubt  the  use  to  which  a 
requester  will  put  the  records  sought,  or 
where  that  use  is  not  clear  from  the 
request  itself,  the  Office  of  the  Inspector 


General  will  seek  additional 
clarification  before  assigning  the  request 
to  a  specific  category. 

(b)  Educational  and  non-commercial 
scientific  institution  requesters.  (1)  The 
Office  of  the  Inspector  General  will 
provide  documents  to  educational  and 
non-commercial  scientific  institutions 
for  the  cost  of  reproduction  alone, 
excluding  charges  for  the  first  100  pages. 
To  be  eligible  for  inclusion  in  this 
category,  requesters  must  show  that  the 
request  is  being  made  as  authorized  by 
and  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  a  commercial  use,  but  are 
sought  for  furtherance  of  scholarly  (if 
the  request  is  from  an  educational 
institution)  or  scientific  (if  the  request  is 
from  a  non-commercial  scientific 
institution)  research. 

(2)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  or  graduate 
higher  education,  an  institution  of 
professional  education,  and  an 
institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research. 

(3)  Non-commercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis  as 
that  term  is  referenced  in  §  1680.9(a)  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(c)  Requesters  who  are 
representatives  of  the  news  media.  (1) 
The  Office  of  the  Inspector  General  will 
provide  documents  to  representatives  of 
the  news  media  for  the  cost  of 
reproduction  alone,  excluding  charges  of 
the  first  100  pages.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use. 

(2)  Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news 
to  the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large,  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  "Freelance"  journalists  may  be 
regarded  as  working  for  a  news 
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organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof,  but  the  Office  of  the 
Inspector  General  may  also  look  to  the 
past  publication  record  of  a  requester  in 
making  this  determination. 

(d)  All  other  requesters.  The  Office  of 
the  Inspector  General  will  charge 
requesters  who  do  not  fit  into  any  of  the 
categories  above  fees  which  recover  the 
full  reasonable  direct  cost  of  searching 
for  and  reproducing  records  that  are 
responsive  to  the  request,  except  that 
the  first  100  pages  of  reproduction  and 
the  first  two  hours  of  search  time  shall 
be  furnished  without  charge.  Requests 
from  individuals  for  records  about 
themselves  filed  in  Office  of  Inspector 
General  systems  of  records  will  be 
treated  under  the  fee  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a) 
which  permit  fees  only  for  reproduction. 

§  1680.10    Review  of  records,  charges  for 
unsuccessful  searches,  aggregating 
requests  and  waiving  or  reducing  fees. 

(a)  Review  of  records.  Only  requesters 
who  are  seeking  documents  for 
commercial  use  may  be  charged  for  the 
time  spent  reviewing  records  to 
determine  whether  they  are  exempt 
from  mandatory  disclosure.  Charges 
may  be  assessed  only  for  the  initial 
review;  i.e.,  the  review  undertaken  the 
first  time  the  Office  of  the  Inspector 
General  analyzes  the  applicability  of  a 
specific  exemption  to  a  particular  record 
or  portion  of  a  record.  The  Office  of  the 
Inspector  General  will  not  charge  for 
review  at  the  administrative  appeal 
level  of  an  exemption  already  applied. 
However,  records  or  portions  of  records 
withheld  in  full  under  an  exemption 
which  is  subsequently  determined  not  to 
apply  may  be  reviewed  again  to 
determine  the  applicability  of  other 
exemptions  not  previously  considered. 
The  costs  for  such  a  subsequent  review 
would  be  properly  assessable.  Review 
time  will  be  assessed  at  the  same  rates 
established  for  search  time  in  S  1680.8. 

(b)  Charges  for  unsuccessful  searches. 
Generally  no  charge  for  search  time  will 
be  assessed  when  the  records  requested 
are  not  found  or  when  the  records 
located  are  withheld  as  exempt. 
However,  if  the  requester  has  been 
notified  of  the  estimated  cost  of  the 
search  time  and  has  been  advised 
specifically  that  the  requested  records 
may  not  exist  or  may  be  withheld  as 
exempt,  fees  shall  be  charged. 

(c)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  a 
document  or  documents,  solely  in  order 


to  avoid  payment  of  fees.  When  the 
Office  of  the  Inspector  General 
reasonably  believes  that  a  requester  or 
group  of  requesters  acting  in  concert  is 
attempting  to  evade  the  assessment  of 
fees,  it  may  aggregate  any  such  requests 
and  charge  accordingly. 

(d)  Waiving  or  reducing  fees.  The 
Office  of  the  Inspector  General  shall 
furnish  documents  without  charge  or  at 
reduced  charge  if  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
The  official  authorized  to  grant  access  to 
records  may  waive  or  reduce  the 
applicable  fee  where  requested  in 
writing.  The  determination  not  to  waive 
or  reduce  the  fee  will  be  subject  to 
administrative  review  as  provided  in 
§  1680.17  after  the  decision  on  the 
request  for  access  has  been  made.  Six 
factors  shall  be  used  in  determining 
whether  the  requirements  for  a  fee 
waiver  or  reduction  are  met.  Each 
request  for  a  waiver  or  reduction  in  fees 
must  provide  information  addressing  the 
six  factors.  The  factors  are  as  follows: 

(1)  The  subject  of  the  request. 
Whether  the  subject  of  the  requested 
records  concerns  "the  operations  or 
activities  of  the  government"; 

(2)  The  informative  value  of  the 
information  to  be  disclosed.  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  government 
operations  or  activities; 

(3)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure.  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding"; 

(4)  The  significance  of  the 
contribution  to  public  understanding. 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  government  operations 
or  activities; 

(5)  The  existence  and  magnitude  of  a 
commercial  interest.  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and  if  so 

(8)  The  primary  interest  in  disclosure. 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

§  1680.1 1    Charges  for  Interest;  utilization 
of  Debt  Collection  Act 

(a)  Charging  interest.  The  Office  of 
the  Inspector  General  will  begin 


assessing  interest  charges  on  an  unpaid 
bill  starting  on  the  31st  day  following 
the  day  on  which  the  billing  was  sent.  A 
fee  payment  received  by  the  Office  of 
the  Inspector  General,  even  if  not 
processed,  will  suffice  to  stay  the 
accrual  of  interest.  Interest  will  be  at  the 
rate  prescribed  in  31  U.S.C.  3717  and 
will  accrue  from  the  date  of  the  billing, 
(b)  Use  of  the  Debt  Collection  Act  of 
1982.  When  a  requester  has  failed  to  pay 
a  fee  charged  in  a  timely  fashion  (i.e.. 
within  30  days  of  the  date  of  the  billing], 
the  Office  of  the  Inspector  General  may. 
under  the  authority  of  the  Debt 
Collection  Act,  use  consumer  reporting 
agencies  and  collection  agencies,  where 
appropriate,  to  recover  the  indebtedness 
owed. 

S  1680.12    Advance  payments. 

(a)  The  Office  of  the  Inspector 
General  may  not  require  a  requester  to 
make  an  advance  payment,  i.e.,  payment 
before  work  is  commenced  or  continued 
on  a  request,  unless: 

(1)  The  Office  of  the  Inspector  General 
estimates  or  determines  that  allowable 
charges  that  a  requester  may  be 
required  to  pay  are  likely  to  exceed 
$250.  In  that  event,  the  Office  of  the 
Inspector  General  will  notify  the 
requester  of  the  likely  cost  and  obtain 
satisfactory  assurance  of  full  payment 
where  the  requester  has  a  history  of 
prompt  payment  of  FOIA  fees,  or  require 
an  advance  payment  of  an  amount  up  to 
the  full  estimated  charges  in  the  case  of 
a  requester  with  no  history  of  payment; 
or 

(2)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e..  within  30  days  of  the  date 
of  the  billing),  the  O^ice  of  the  Inspector 
General  may  require  the  requester  to 
pay  the  full  amount  owed  or 
demonstrate  that  the  fees  have  in  fact, 
been  paid,  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  Office  of  the 
Inspector  General  begins  to  process  a 
new  request  or  a  pending  request  from 
that  requester. 

(b)  When  the  Office  of  the  Inspector 
General  acts  under  paragraph  (a)(1)  or 
(a)(2)  of  this  section,  the  administrative 
time  limits  prescribed  in  the  FOIA,  5 
U.S.C.  552(a)(6).  (i.e..  10  working  days 
from  receipt  of  initial  requests  and  20 
working  days  from  receipt  of  appeals 
from  initial  denial,  plus  permissible 
extensions  of  these  time  limits)  will 
begin  only  after  the  fee  payments 
described  above  have  been  received. 

(c)  Where  it  is  anticipated  that  either 
the  duplication  fee  individually,  the 
search  fee  individually,  or  a 
combination  of  the  two  exceeds  $25.00 
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over  and  above  the  free  search  time  and 
duplication  costs,  where  applicable,  and 
the  requesting  party  has  not  indicated  in 
advance  a  willingness  to  pay  such 
anticipated  fee,  the  requesting  party 
shall  be  promptly  informed  of  the 
amount  of  the  anticipated  fee  or  such 
portion  thereof  as  can  readily  be 
estimated.  The  notification  shall  offer 
the  requesting  party  the  opportunity  to 
confer  for  the  purpose  of  reformulating 
the  request  so  as  to  meet  that  party's 
needs  at  a  reduced  cost. 

§  1680.13    Thn*  Hmltations. 

(a)  Upon  receipt  of  a  request  for 
records,  the  Assistant  Inspector  General 
or  RIGA  listed  in  S  1680.4,  as 
appropriate,  will  determine  within  ten 
working  days  whether  to  grant  the 
request.  The  appropriate  Assistant 
Inspector  General  or  RIGA  will  notify 
the  requester  immediately  in  writing  of 
the  determination,  and,  if  the 
determination  is  to  deny  all  or  a  portion 
of  the  request,  the  reasons  for  the 
determination  and  the  right  of  the 
person  to  appeal  an  adverse 
determination  to  the  Inspector  General 
of  the  RTC. 

(b)  The  time  of  receipt  for  processing 
a  request  is  the  time  it  is  received  by  the 
appropriate  office  for  review.  If  a 
request  is  misdirected  by  the  requester, 
the  Office  of  the  Inspector  General  or 
RTC  official  who  receives  the  request 
will  promptly  refer  it  to  the  appropriate 
office.  The  time  allowed  for  response 
will  not  begin  to  run  until  receipt  by  the 
appropriate  office. 

(c)  A  determination  with  respect  to  an 
appeal  of  an  initial  denial  to  the 
Inspector  General  under  S  1680.17  will 
be  made  within  20  working  days  after 
receipt  and  will  be  communicated 
immediately  to  the  person  requesting 
review. 

(d)  If  the  OfBce  of  the  Inspector 
General  grants  the  request  for  records, 
the  records  will  be  made  available 
promptly  to  the  requester. 

(e)  In  unusual  circumstances  as 
specified  in  this  paragraph,  the  time 
limits  prescribed  in  this  section  may  be 
extended.  Any  extension  will  be  in 
writing  to  the  requester  and  will  include 
reasons  for  the  extension  and  the  date 
on  which  the  disposition  of  the  request 
will  be  sent.  No  extension  will  be  for 
more  than  ten  working  days.  As  used  in 
this  paragraph,  "unusual  circumstances" 
means  (but  only  to  the  extent  necessary 
for  the  proper  processing  of  the 
particular  request)  that  there  is  a  need: 

(1)  To  search  for  and  collect  the 
requested  records  from  field  facilities  or 


other  establishments  that  are  separate 
from  the  office  processing  the  request;  or 

(2)  To  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  For  consultation,  which  shall  be 
conducted  with  all  practicable  speed, 
with  another  office  having  a  substantial 
interest  in  the  determination  of  the 
request  or  among  two  or  more  offices  of 
the  Office  of  the  Inspector  General 
having  a  substantial  interest  in  the 
subject  matter  of  the  request. 

(f)  Review  of  requests  may  be 
discontinued  until: 

(1)  Appropriate  advance  payment  is 
received; 

(2)  Agreement  to  bear  estimated  costs 
is  received;  or 

(3]  A  determination  is  made  on  a 
request  for  waiver  or  reduction  of  fees. 

§  1680.14    Authortty  to  release  records  or 
copies. 

Any  Assistant  Inspector  General 
hsted  in  S  1680.4,  or  designee,  is 
authorized  to  release  any  record  (or 
copy)  pertaining  to  activities  for  which 
he  or  she  has  primary  responsibility, 
unless  disclosure  is  clearly 
inappropriate  under  this  part.  Any  RIGA 
listed  in  §  1680.4  may  release  completed 
audit  reports  issued  by  that  RIGA. 
Records  for  which  another  officer  has 
primary  responsibility  may  not  be 
released  by  an  authorized  person 
without  the  consent  of  the  officer  or  his 
or  her  designee. 

S  1680.15    AuttKHlty  to  deny  requests  for 
records  and  fonn  of  denial. 

The  Assistant  Inspectors  General 
described  in  §  1680.4,  or  designee,  may 
deny  a  request  for  a  record.  Any  denial 
will: 

(a)  Be  in  writing; 

(b)  State  simply  the  reasons  for  the 
denial; 

(c)  State  that  the  denial  may  be 
appealed  to  the  Inspector  General; 

(d)  Set  forth  the  steps  for  appealing 
consistent  with  S  1680.17;  and 

(e)  Be  signed  by  the  Assistant 
Inspector  General  responsible  for  the 
denial. 

§1680.16    Effect  of  denial  of  request 

Denial  of  a  request  shall  terminate  the 
authority  of  the  Assistant  Inspector 
General  to  release  or  disclose  the 
requested  record,  which  thereafter  may 
not  be  made  available  except  with 
express  authorization  of  the  Inspector 
General. 


§  1680.17    Appeals  from  denials  of  initial 
requests. 

(a)  A  person  whose  initial  request  for 
records  under  this  part  has  been  denied, 
either  in  part  or  in  whole,  has  the  right 
to  appeal  the  denial  to  the  Inspector 
General  within  30  business  days  of  the 
issuance  of  the  written  denial. 

(b)  Appeals  of  initial  denials  must  be 
in  writing,  addressed  to  the  Office  of  the 
Inspector  General,  Resolution  Trust 
Corporation,  801 17th  Street,  NW., 
Washington,  DC  20434-0001.  and  shall 
contain  the  following: 

(1)  A  copy  of  the  initial  request; 

(2)  A  copy  of  the  written  denial  issued 
under  S  1680.15;  and 

(3)  A  statement  of  the  circumstances, 
reasons,  additional  relevant  information 
or  argimients  advanced  in  support  of 
disclosure  of  the  documents  requested. 

(c)  The  Inspector  General  will  issue  a 
written  determination  within  20 
business  days  after  receipt  of  the  appeal 
by  the  Office  of  the  Inspector  General 
unless  extended  pursuant  to 

S  1680.13(e).  This  determination  will 
constitute  final  agency  action.  The 
Inspector  General  will  obtain  the 
concurrence  of  the  Counsel  to  the 
Inspector  General  with  respect  to 
determinations  concerning  information, 
records,  or  other  documents  developed 
or  originated  by  the  Office  of  the 
Inspector  General.  The  Inspector 
General  will  obtain  the  concurrence  of 
the  RTC  Special  Counsel  with  respect  to 
determinations  concerning  other 
records. 

(d)  The  time  of  receipt  for  processing 
of  an  appeal  is  the  time  it  is  received  by 
the  Inspector  General  of  the  RTC.  If  the 
appeal  is  misdirected  by  the  requester 
and  is  received  by  one  other  than  the 
Inspector  General,  the  RTC  official  who 
receives  the  appeal  will  forward  it 
promptly  to  the  Inspector  General  at  the 
time  of  receipt.  The  time  allowed  for 
response  will  not  begin  to  run  until 
receipt  by  the  Inspector  General. 

(e)  Where  the  determination  is  to 
deny  the  appeal,  in  whole  or  in  part,  the 
determination  shall  cite  the  exemption 
relied  upon  to  support  the  denial  and 
shall  inform  the  appealing  requestor  of 
the  right  to  judicial  review  of  the  denial 
under  the  Freedom  on  Information  Act 
(5  U.S.C.  552). 

Dated  at  Washington.  DC  this  3rd  day  of 
October  1991. 

Office  of  the  Inspector  General. 
John  |.  Adair. 

Inspector  Cenerah  Resolution  Trust 
Corporation. 
[FR  Doc  91-24670  Filed  10-16-91:  6:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(ATSDR-401 

The  Revised  Priority  List  of  Hazardous 
Substances  That  Will  Be  the  Subject  of 
Toxicological  Profiles 

AGENCIES:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS);  and 
Environmental  Protection  Agency  (EPA). 
ACTION:  Notice. 

summary:  The  Comprehensive 
E.nvironmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA), 
establishes  certain  requirements  for 
ATSDR  and  EPA  with  regard  to 
hazardous  substances  which  are  most 
commonly  found  at  facilities  on  the 
CERCLA  National  Priorities  List  (NPL). 
CERCLA.  as  amended  (42  U.S.C. 
9604{i)(2)).  requires  that  the  two 
agencies  prepare  a  list,  in  order  of 
priority,  of  at  least  100  hazardous 
substances  that  are  most  commonly 
found  at  facilities  on  the  NPL  and  which, 
in  their  sole  discretion,  are  determined 
to  pose  the  most  significant  potential 
threat  to  human  health  (see  52  PR  12866, 
April  17. 1987).  CERCLA  also  requires 
the  agencies  to  revise  the  priority  list  to 
include  100  or  more  additional 
hazardous  substances  (see  53  FR  41280. 
October  20. 1988).  and  to  include  at  least 
25  additional  hazardous  substances  in 
each  of  the  three  successive  years 
following  the  1988  revision  (see  54  FR 
43619.  October  26. 1989;  55  FR  42067. 
October  17. 1990).  Each  substance  on  the 
priority  list  of  hazardous  substances 
becomes  the  subject  of  a  toxicological 
profile  prepared  by  ATSDR. 

This  notice  provides  a  revised  priority 
list  of  275  hazardous  substances  based 
on  the  most  comprehensive  information 
currently  available  for  substances  found 
at  NPL  sites.  This  notice  identifies 
additional  substances  whose  total  score 
did  not  differ  considerably  from 
substances  near  the  lower  end  of  the 
revised  priority  list;  it  also  provides 
substances  identified  on  previous 
priority  lists  but  not  included  on  the 
revised  priority  list.  This  revised  priority 
list  of  hazardous  substances  replaces 
previously  published  priority  lists.  The 
agencies  intend  ti  revise  the  list  of 


hazardous  substances  annually  to 
reflect  changes  and  improvements  in 
data  collection. 

ADDRESSES:  Comments  on  this  notice 
should  bear  the  docket  control  number 
ATSDR^O,  and  should  be  submitted  to: 
ATSDR,  Division  of  Toxicology.  Mail 
Stop  E-29. 1600  Clifton  Road  NE.. 
Atlanta.  GA  30333. 

All  comments  will  be  placed  in  a 
publicly  accessible  docket;  therefore, 
please  do  not  submit  confidential 
business  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Quality  Assurance  Branch.  Division  of 
Toxicology,  ATSDR,  Atlanta,  GA.  30333: 
telephone:  404-639-6030  or  FTS  23&- 
6030. 
SUPPl£MENTARY  INFORMATION: 

I.  Background 

Section  104(i)  of  CERCLA.  as 
amended,  requires  ATSDR  and  EPA  to: 
(1)  Prepare  a  list  of  hazardous 
substances  found  at  NPL  sites  (in  order 
of  priority).  (2)  develop  toxicological 
profiles  for  those  substances,  and  (3) 
initiate  a  research  program  to  fifl 
priority  data  needs  identified  for  the 
substances. 

The  first  priority  list  of  100  substances 
was  published  in  the  Federal  Register  on 
April  17. 1987  (52  FR  12866).  with  a 
summary  of  the  procedure  used  by 
ATSDR  and  EPA  to  compile  the  list.  In 
that  notice,  the  agencies  solicited  public 
comment  on  the  approach  adopted  for 
evaluating  and  ranking  hazardous 
substances  found  at  NPL  sites  and 
announced  the  intention  to  refine  the 
listing  process  in  response  to  these 
comments,  as  well  as  continued  efforts 
by  the  agencies  to  improve  the  listing 
process. 

A  second  priority  list  of  100  additional 
substances  was  published  on  October 
20. 1988  (53  FR  41280),  and  the  revised 
procedure  used  to  prepare  the  second 
priority  list  was  summarized.  For  the 
most  part,  the  same  procedure  was  used 
to  generate  the  third  and  fourth  lists  of 
25  substances  each  (54  FR  43619, 
October  26, 1989.  and  55  FR  42067. 
October  17. 1990). 

The  previous  priority  lists  of 
hazardous  substances  were  based  on 
the  most  comprehensive  and  relevant 
information  available  when  the  lists 
were  developed.  More  comprehensive 
sources  of  information  for  the  frequency 
of  occurrence  of  substances  at  NF^  sites 
and  the  potential  for  human  exposure  at 
these  sites  have  become  available  since 
publication  of  the  first  priority  list  in 
1987.  A  notice  announcing  the  intention 
of  ATSDR  and  EPA  to  revise  the  priority 
list  of  hazardous  substances  was 
published  on  June  27, 1991  (56  FR  29485). 


Comments  received  by  the  agencies 
have  been  considered  in  the  re- 
evaluation  of  the  250  previously  listed 
substances  and  in  the  identification  of 
additional  substances. 

The  approach  used  to  generate  the 
revised  priority  list  of  hazardous 
substances  is  summarized  below. 
ATSDR  and  EPA  solicit  comment  on  this 
approach;  such  comments  should  be 
submitted  in  accordance  with  the 
instructions  given  in  this  notice.  The 
agencies  will  continue  to  seek 
improvements  in  the  listing  process  as 
future  revisions  of  the  list  are  prepared. 
All  comments  previously  received  are  in 
the  public  file  (see  section  V  of  this 
notice). 

n.  Methodology  for  Selecting 
Substances  for  the  Revised  Priority  List 

A.  General  Approach  Taken  by  A  TSDR 
ondFPA 

The  approach  used  by  ATSDR  and 
EPA  to  generate  the  revised  priority  list 
of  hazardous  substances  is  a 
modification  of  the  approaches  used  for 
the  previous  lists.  The  modifications 
reflect  efforts  to:  (1)  Improve  data 
acquisition  for  substances  on  the 
previous  lists,  and  (2)  adapt  the  method 
to  include  data  sources  that  provide  a 
more  direct  indication  of  potential 
exposure  to  substances  found  at  NPL 
sites.  The  hazardous  substances 
evaluated  for  the  revised  priority  list 
included  approximately  700  hazardous 
substances  with  documented  evidence 
of  occurrence  at  three  or  more  NPL  sites. 
In  the  development  of  the  list.  ATSDR 
and  EPA  established  the  priority  of 
these  substances  based  on  the  following 
three  criteria  for  determining  the  degree 
to  which  each  substance  poses  a 
potential  human  health  risk:  (1) 
Frequency  of  occurrence  at  NPL  sites. 
(2)  toxicity,  and  (3)  potential  for  human 
exposure  to  the  substance.  These 
criteria  meet  the  requirements  of  section 
104(i)(2)  of  CERCLA.  as  amended,  and 
reflect  the  general  practice  of  defining 
human  health  risk  in  terms  of  the 
toxicity  and  human  exposure  potential 
of  a  substance. 

B.  Determination  of  the  Frequency  of 
Occurrence  Criterion  of  the  Ranking 
Methodology 

ATSDR  and  EPA  selected  ATSDRs  . 
HAZDAT  database  as  the  source  of 
data  for  the  frequency  of  occurrence  of 
substances  at  NPL  hazardous  waste 
sites  or  facilities.  The  HAZDAT  system 
is  the  scientific  and  administrative 
database  developed  by  ATSDR  as  a 
repository  for  information  on  hazardous 
substances  found  at  NPL  and  non-NPL 
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waste  sites  or  emergency  events  and  on 
the  potential  health  effects  of  hazardous 
substances  on  human  populations.  The 
sources  of  HAZDAT  site-specific 
information  include  ATSDR  health 
assessments,  health  consultations,  and 
other  site-specific  documents  submitted 
to  ATSDR  by  EPA.  state  agencies,  and 
other  parties.  HAZDAT  has  information 
on  approximately  1300  sites  that  have 
been  proposed  for,  listed  on,  or  delisted 
from  the  NPL  Furthermore,  the 
HAZDAT  database  contains 
information  on  substances  that  have 
been  identified  at  sites  but  are  currently 
not  included  in  EPA's  Contract 
Laboratory  Program  databases. 
HAZDAT  contains  information  on 
substances  found  in  groundwater, 
surface  water,  leachate,  soil,  sludge, 
sediment,  air,  soil  gas,  biota,  human 
tissues,  and  waste  materials  or 
containers.  The  number  of  NPL  sites  at 
which  a  substance  was  identified  in  any 
medium  in  health  assessment  or  site-file 
documents  was  used  to  indicate  the 
frequency  of  occurrence. 

C.  Determination  of  the  Toxicity 
Component  of  the  Ranking  Methodology 

For  several  reasons,  ATSDR  and  EPA 
continued  to  use  the  Reportable 
Quantity  (RQ)  approach  as  the  toxicity 
hazard  scoring  system.  It  provides  the 
most  complete  characterization  of 
toxicity  of  all  hazard  scoring  systems 
reviewed  by  the  two  agencies;  other 
schemes  were  more  limited  in  either  the 
consideration  of  different  types  of  toxic 
effects,  severity  of  effects,  or  potency.  In 
addition,  toxicity  data  used  in  the  RQ 
approach  are  derived  from  primary  peer- 
reviewed  hterature,  and  Rqs  have 
already  been  established  for  the 
majority  of  substances  frequently 
detected  at  hazardous  waste  sites. 
Moreover,  the  determination  of  RQ 
health  effect  values  utilizes  weight-of- 
evidence  considerations  in  the 
evaluation  of  data. 

The  reportable  quantity  ranking 
scheme  was  developed  by  EPA  to  set 
RQs  for  hazardous  substances  as 
required  by  CERCLA.  Under  CERCLA 
section  103(a).  any  person  in  charge  of  a 
vessel  or  an  offshore  or  onshore  facility 
from  which  a  hazardous  substance  has 
been  released  in  a  quantity  that  equals 
or  exceeds  its  RQ  must  immediately 
notify  the  National  Response  Center  and 
state  and  local  response  authorities  of 
the  release.  RQs  are  developed  for 
individual  chemicals  and  for  waste 
streams  that  have  already  been 
designated  under  CERCLA  section 
101(14]  as  hazardous  substances. 


Each  CERCLA  hazardous  substance  is 
assigned  to  one  of  five  tiered  RQ 
categories  (1, 10, 100, 1000,  and  5000 
pounds)  based  on  acute  toxicity,  chronic 
toxicity,  carcinogenicity,  aquatic 
toxicity,  and  ignitability  and  reactivity. 
RQs  are  determined  for  each  criterion 
separately;  the  lowest  of  these  is 
selected  as  the  RQ  for  the  substance, 
subject  to  adjustment  for  potential 
hydrolysis,  photolysis,  or 
biodegradation  in  the  environment.  The 
RQ  scoring  scheme  is  described  in 
several  Federal  Register  notices  (50  FR 
13456.  April  4, 1985;  51  FR  34534, 
September  29, 1986;  and  52  FR  8140. 
March  16, 1987;  54  FR  35988,  August  30, 
1989).  The  RQ  methodology  was  applied 
for  those  candidate  substances  without 
final  CERCLA  RQs  to  estabhsh  a 
Toxicity/Environmental  Score  (TES). 
These  scores  were  developed  for  use 
only  in  the  ranking  methodology  and  do 
not  represent  regulatory  amounts. 

D.  Determination  of  the  Potential  for 
Human  Exposure  Component  of  the 
Ranking  Methodology 

In  the  approach  for  the  revised 
priority  list,  ATSDR  and  EPA  identified 
the  most  useful  and  directly  relevant 
data  to  assess  the  potential  for  human 
exposure  to  hazardous  substances  at 
NPL  sites.  The  exposure  component  was 
based  on  the  following  information: 

1.  Concentrations  of  the  Substances  in 
Environmental  Media 

To  provide  a  means  of  ranking 
substances  based  on  concentration  data, 
the  foUowring  formula  for  calculating  a 
relative  source  contribution  (SC)  was 
used: 


SC 


RQ  or  TES 


Where  C,= geometric  mean 
concentration  of  the  substance  in  a 
particular  environmental  medium 
(a=air,  w= water,  8= soil); 
A,= standard  exposure  assumption  for. 
the  particular  environmental  medium  to 
approximate  a  theoretical  daily  dose  to 
humans  (e.g.,  1  hter  of  drinking  water 
consumed  per  day);  and  RQ  or  TES = the 
Reportable  Quantity  or  Toxicity/ 
Environmental  Score  for  the  substance. 
The  calculation  of  the  source 
contribution  was  included  in  the 
methodology  to  distinguish  between 
those  substances  that  occur  at  low 
concentrations  but  are  highly  toxic  and 
those  substcmces  that  occur  at  higher 


concentratiosurface  water,  public 
groundwater,  private  groundwater,  and 
groundwater  unspecified),  and  soil  (top 
soil,  subsurface  soil,  soil  of  unspecified 
depth)  were  used  in  this  part  of  the 
ranking  algorithm.  Substances  with      - 
concentration  data  in  HAZDAT  were 
evaluated  with  respect  to  the  maximum 
concentration  in  a  particular  medium  at 
a  site,  and  the  geometric  mean 
concentration  across  NPL  sites  for  each 
medium  was  determined.  The  agencies 
applied  exposure  assumptions  for 
children  (e.g.,  1  hter  of  water  consumed 
per  day,  200  milligrams  of  soil  ingested 
per  day,  and  15  cubic  meters  of  air 
breathed  per  day)  to  determine  the 
theoretical  daily  dose. 

2.  Exposure  Status  of  Populations 

Information  concerning  documented 
exposure  or  potential  exposure  to  a 
particular  substance  or  to  environmental 
media  in  which  a  substance  is  found 
was  also  used  in  the  exposure 
component.  HAZDAT  provides 
information  on  exposure  or  potential 
exposure  to  specific  substances  and  to 
media,  such  as  drinking  water,  in  which 
substances  have  been  reported. 
Substances  were  scored  differentially 
with  respect  to  mention  in  an  ATSDR 
Health  Assessment  of  exposure  or 
potential  exposure  to  a  particular 
substance  or  to  exposure  or  potential 
exposure  to  an  environmental  medium 
containing  the  substance. 

3.  Populations  Surrounding  NPL  Sites 

In  the  notice  announcing  the  intent  to 
revise  the  priority  list  of  hazardous 
substances  (56  FR  29485,  June  27, 1991). 
the  agencies  indicated  that  estimates  of 
populations  surrounding  NPL  sites 
would  be  used  to  assess  the  potential  for 
human  exposure  for  substances  that 
lacked  concentration  data  or 
information  on  exposure  or  potential 
exposure  to  substances  or  media. 
Population  data  were  not  used  to 
develop  this  list  because  concentration 
or  exposure  data  were  available  for  all 
substances  found  at  three  or  more  sites. 
The  agencies  intend  to  assess  the 
usefulness  of  1990  Census  data  in  future 
listing  activities  as  these  data  become 
available. 

III.  Revised  Priority  List  of  Hazardous 
Substances 

A.  Generation  of  the  Revised  Priority 
List 

Using  the  data  sources  described  in 
this  notice,  ATSDR  and  EPA  have 
ranked  the  hazard  potential  of  each 
candidate  substance  according  to  the 
following  algorithm: 
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The  algorithm  is  described  in  greater 
detail  in  the  support  document  for  this 
notice,  which  is  contained  in  the  public 
file  (see  section  V  of  this  notice). 

B.  List  of  Substances 

The  revised  priority  list  of  275 
hazardous  substances  is  presented  in 
Table  1.  The  substances  are  presented 
in  rank  order,  based  on  the  total  score 
for  each  substance.  For  presentation 
purposes,  most  values  have  been 
rounded  to  whole  numbers;  greater 
detail  is  provided  in  the  support 
document  (see  section  V  of  this  notice). 

The  previous  priority  lists  of  250 
hazardous  substances  actually  included 
271  substances  because  some  related 
ubstances  were  combined  in  the 
ranking.  For  example.  p,p'-DDT.  p.p'- 
DDD,  and  p.p'-DDE  were  combined  to 
represent  one  listed  substance.  In  this 
revised  priority  list  each  substance  has 
been  listed  separately.  This  list  will  be 
used  by  ATSDR  to  guide  the 
development  of  toxicological  profiles 
and  the  subsequent  identification  of 
priority  data  needs.  Although  the 
substances  have  been  listed  separately, 
related  substances  may  be  combined  for 
consideration  in  a  toxicological  profile 
and  attending  priority  data  needs. 

The  CERCLA  legislation  requires  that 
the  agencies  prepare  a  list  of  at  least  275 


substances;  due  to  similarities  in 
scoring,  an  additional  56  substances 
have  been  identified  in  the  listing 
activity  and  are  provided  in  Table  2. 
These  substances  have  been  provided  in 
this  notice  because  their  total  scores  did 
not  di^er  considerably  from  substances 
near  the  lower  end  of  the  priority  list  of 
275  substances.  At  the  discretion  of 
ATSDR.  these  substances  may  be 
considered  for  inclusion  in  future 
toxicological  profiles. 

Table  3  provides  a  list  of  67 
substances  that  appeared  on  previous 
priority  lists  but  are  not  included  on  the 
revised  priority  list  of  275  hazardous 
substances  nor  in  Table  2. 

The  substances  in  Tables  2  and  3  will 
not  be  considered  for  development  of 
toxicological  profiles  at  this  time  unless 
a  profile  is  developed  for  related  forms 
of  the  substance  that  are  included  on  the 
revised  priority  list.  Some  substances  in 
Tables  2  and  3  have  been  the  subject  of 
toxicological  profiles;  these  profiles  will 
not  be  updated  nor  will  attending 
priority  data  needs  be  developed  unless 
additional  concern  is  generated  in  future 
listing  activities. 

IV.  Future  Revisions  of  the  Priority  List 

ATSDR  and  EPA  intend  to  evaluate 
the  priority  list  annually  and  make 
further  refinements  where  possible.  For 


example.  ATSDR  intends  to  assess  the 
data  for  naturally  occurring  substances 
in  order  to  adjust  for  natural  background 
concentrations  in  the  environment,  as 
well  as  identify  speciation  of 
substances,  where  possible. 

V.  Administrative  Record 

ATSDR  and  EPA  are  establishing  a 
single  administrative  record  entitled 
ATSDR-40  for  materials  pertaining  to 
this  notice.  All  materials  received  as  a 
result  of  this  notice  will  be  included  in 
the  public  file  which  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
legal  holidays,  at  the  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Building  33,  Executive  Park  Drive, 
Atlanta,  Georgia. 

For  the  Agency  for  Toxic  Substances  and 
Disease  Registry. 

Dated:  October  7. 1991. 
Walter  R.  Dowdle, 

Acting  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 

For  the  Environmental  Protection  Agency. 

Dated:  October  10, 1991. 
Victor  |.  Kimm, 

Acting  Assistant  Administrator.  Office  of 
Pesticides  and  Toxic  Substances, 
En  vironmental  Protection  Agency. 
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29 


30 
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32 


33 
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41 


42 


43 


44 
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55 


50 


57 


68 


CAS 

Numbar 


7439-92-1 


7440-38-2 


Table  1 .  ~  Revised  Priority  Ust  of  Hazardous  Substances 


ContamkMnt  Nama 


LEAD 


ARSEMIC 


Total 


1873 


7439-970 


75-01-4 


71-43-2 


744^43-9 


1330-30-3 


07-00-3 


20599-2 


79^10 


57  74-9 


50-32  8 


11090  82  5 


11097  09^1 


50-29-3 


8001  5»9 


7255-9 


MERCUBV 


VINYL  CHIOWOE 


BENZENE 


CADMHJM 


POLVCHlOfUNATED 
BIPHENYLS 


CHLOROfOflM 


BENZO(BlFLl)ORANTHENE 


TWCHLOROETHYLENE 


CHLOWDANE 


BENZO(A)PYRENE 


AROCiOB  1200 


AROCtOH  1254 


DOT,  P.P-- 


CREOSOTE 


12672  29-0 


19540-29-9 


63-70-3 


68-89-9 


127  18-4 


30900-2 


72-548 


67  12-5 


70-448 


319-85-7 


B4-74-2 


53409-21-9 


60-57-1 


87-80-5 


DDE,  P.P-- 


AROCLOR  1248 


1555 


1430 


NPL 
Fraq 


853 


729 


508 


1348 


1327 


1291 


1248 


1234 


1187 


1180 


1177 


1171 


1100 


1156 


1148 


1122 


1110 


4  CHROMIUM.  HEXAVALENT 


DIBENZO«A  HIANTHRACENE 


HEXACHLOROCYCLOHEXANE, 
GAMMA- 


TETRACHLOWOtTHYLENE 


ALOfllN 


DOO.  P.P'- 


CYAMOE 


HEPTACMLOR 


HEXACHLOROCYCLOHEXANE. 
BETA- 


Dl  N-BUTYL  PHTHALATE 


AROCLOR  1242 


DIELORIN 


PENTACHLOROPMENOL 


72-20-8 


SO-23-5 


7440-41  7 


108-88-3 


8708^3 


8001^5-2 


95998-8 


1740-01-0 


SO-55-3 


319-86-8 


7440-02-0 


7439-90-5 


07708  83  2 


72-435 


91-94-1 


75-00-5 


ENDRIN 


1110 


1100 


418 


692 


701 


314 


696 


273 


FfMI 

Pts 


600 


613 


400 


294 


487 


493 


RQ 


10 


221 


419 


746 


153 


296 


207 


217 


233 


30 


189 


118 


82 


1097 


1079 


1078 


1070 


1006 


1063 


1062 


1059 


1063 


1040 


1034 


1028 


CARBON  TETRACHLORIDE 


PERYLUUM 


TOLUENE 


HEXACHLOROBUTADIENE 


TOXAPHENE 


ENDOSULFAN,  ALPHA 


2.3.7.8- TETRACHLORO- 
DIBENZO-P-OtOXIN 


BENZOjAIANTHRACENE 


HEXACHLOROCYaOHEXANE. 
DELTA- 


NICKEL 


MANGANESE 


4  DIBROMOCHLOROPROPANE 


METHOXYCMIOR 


3.3    DICHtOROBrNZIDINE 


33213-069 


106  93-4 


192  97  2 


1024-57-3 


75  09-2 


744a66-0 


203-33-8 


7440-47-3 


117-81-7 


116-29-7 


63494-70-5 


4  DIMETHYLARSINtC  AOO 


1008 


1000 


1005 


1003 


141 


192 


624 


108 


208 


140 


153 


104 


21 


133 


S3 


58 


99 


10 


10 


100 


TU 


To* 
Pta 


000 


000 


600 


600 


400 


400 


600 


400 


600 


136 


673 


126 


146 


366 


126 


106 


394 


129 


149 


228 


•8 


266 


329 


96 


473 


103 


267 


74 


277 


91 


106 


160 


62 


187 


231 


1002 


1001 


992 


992 


991 


989 


982 


970 


964 


964 


961 


ENDOSULFAN.  BETA 


1.2-DIBROMOETHANE 


4BENZ0(EIPYRENE 


HEPTACMLOR  EPOXIDE 


METHYUNE  CHLORIDE 


ZINC 


4  BENZOtAIFLUORANTHENE 


CHROMUM 


DI(2-ETHYL>IEXYUPHTHALATE 


ENDOSULFAN 


4  ENDRIN  KETONE 


957 


956 


961 


787 


43 


66 


66 


67 


311 


603 


648 


12 


36 


20 


564 


100 


10 


10 


178 


000 


000 


000 


600 


600 


So  urea 
Contrb 


39E-01 


2.4E-01 


1  7E-01 


46E-01 


5  5E-02 


Coftc 
Pta 


230 


224 


221 


232 


6  1E-03 


1.4E-01 


1  3E-02 


1  OE-01 


4  1E-03 


93E  +  00 


67E-02 


7.9E-02 


2.8E-02 


5  0E-03 


600 


600 


000 


000 


600 


600 


178 


600 


10 


10 


10 


1000 


30 


39 


46 


40 


219 


69 


424 


386 


25 


10 


100 


600 


400 


600 


600 


400 


600 


600 


400 


1  9E+02 


35E-03 


2  7E-01 


63E-01 


2  1E-02 


69E-03 


208 


182 


218 


Ejipea 


Potafi 


35(11 


Jim 


8(11 


18<1| 


27(11 


-Jim 


191 


214 


178 


266 


210 


212 


200 


182 


300 


170 


225 


235 


196 


Sill 


20<1I 


130421 


8211) 


3(1) 


14(2) 


2(1) 


2(1) 


2(1) 


1(1) 


1(1) 


1(1) 


6(1) 


Jill 


20E-03 


49E-03 


9.8E-04 


40E-02 


25E-03 


e8£-03 


5  lE-03 


1  3E-02 


1  7E-03 


600 


400 


400 


53 


600 


600 


600 


600 


100 


400 


600 


178 


39 


961 


944 


941 


936 


932 


930 


928 


•20 


919 


17 


30 


81 


711 


711 


39 


815 


643 


40 


28 


18 


27 


12 


21 


67 


600 


600 


27 


673 


382 


1000 


1000 


6000 


100 


28 


20 


178 


600 


000 


97E  +  00 


1  9E-02 


37E-02 


2e£-03 


5  0E-03 


1  3E-01 


182 


173 


ISO 


162 


204 


172 


184 


180 


191 


168 


266 


190 


203 


173 


190 


217 


1(1) 


44(1) 


jm 


1(1) 


i<ii 


1(1) 


1(1) 


194(2) 


36(2) 


47(2) 


jm 


3(2) 


13(1) 


1(1) 


13(1) 


7  1E-02 


1  1E-02 


33E-04 


1  1E-02 


28E-03 


4  0E-03 


3  4E-02 


4  8E-04 


60C 


000 


000 


000 


600 


OOP 
53 


63 


600 


10 


■  ■     600 

I         l|     600 


178 


8aE-03 


9  8E-03 


210 


189 


149 


189 


1/3 


176 


202 


154 


186 


19(2) 


3(2) 


28(2) 


2(1) 


138(21 


28(2) 


2(1) 


4(1) 


2(1) 


11(21 


1B8 


30E-02 


3  5t-03 


1  Of-02 


44E-03 


88E-05 


2  7E  -03 


3  3E  -03 


4  9E-04 


6  4E-06 


1.4E-C3 


98E-05 


33E-04 


200 


170 


188 


179 


M4 


173 


175 


154 


131 


166 


135 


149 


19(2) 


6(2) 


12(2) 


3(2) 


5(2) 


14(2) 


12(1) 


8(1) 


3(2) 


13(1) 


_l!Ii 


27(2) 


2(2) 


243 


218 


210 


222 


233 


216 


210 


224 


181 


300 


204 


153 


202 


202 


202 


201 


201 


201 


207 


201 


201 


254 


201 


201 


201 


201 


201 


196 


169 


161 


201 


151 


216 


201 


216 


164 


161 


167 


203 


183 


167 


202 


205 


202 


153 


154 


151 


163 


161 


161 


153 


215 


210 


151 
216 


202 


150 


160 


52169 


52170 
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Table  1 .  -  Revised  Priority  List  of  Hazardous  Substances  -  Continued 

Rank 

CAS 

Number 

Contaminant  Nam* 

ToUl 
Pt* 

NPL 
Fraq 

Fraq 
Pta 

RQ 

TE8 

Tex 
Pta 

Seuroa 
Contrib 

Cone 
Pta 

Expoa 
Potan 

Expoa 
Pta 

59 

7482  8 

4  METHANE 

915 

58 

41 

10 

400 

1  7E  +  01 

273 

1(11 

201 

60 

91-20-3 

NAPHTHALENE 

890 

462 

325 

100 

178 

e5E-03 

183 

3(1) 

204 

ei 

107-06-2 

1,2-D)CHLOflOETHANE 

881 

425 

299 

100 

178 

4  5E-03 

179 

21(1) 

226 

62 

591-78-6 

2-HEXANONE 

872 

169 

119 

10 

400 

99E-03 

188 

66(2) 

166 

63 

76-36-4 

1,1-DiCHLOROETHENE 

864 

432 

304 

100 

178 

8.5E-04 

160 

18(1) 

222 

64 

71-55-6 

1,1,1  -TRlCHLOnOETHANE 

864 

612 

430 

1000 

63 

4.3E-04 

152 

23(1) 

228 

65 

108-90-7 

CHLOROBENZENE 

861 

408 

287 

100 

178 

6.1E-03 

182 

11(1) 

213 

66 

10O-41-4 

ETHYL  BENZENE 

859 

618 

435 

1000 

63 

VlE-03 

163 

7(1) 

209 

07 

12587-46-1 

A  ALPHA  RADIATION 

840 

53 

37 

1« 

600 

NO. 

0 

2(1) 

202 

68 

1330-20-7 

TOTAL  XYLENES 

838 

576 

405 

1000 

S3 

2.6E-03 

173 

6(1) 

207 

69 

118-96-7 

TRINITROTOLUENE 

834 

18 

13 

10 

400 

1  4E-01 

218 

2(1) 

202 

70 

92-87-5 

BENZIDINE 

829 

26 

18 

1 

600 

1.1E-02 

189 

16(4) 

21 

71 

7440-14-4 

RADIUM 

827 

36 

25 

1« 

600 

NO. 

0 

1(1) 

201 

72 

99-35-4 

1,3,5-TRINITROBENZENE 

826 

14 

10 

10 

400 

1  1E-01 

215 

1(1» 

201 

73 

7440  61   1 

URANIUM 

824 

33 

23 

1» 

600 

NO. 

0 

1(1» 

201 

74 

7440^50-8 

COPPER 

821 

666 

468 

5000 

10 

1.2E-04 

138 

4(1) 

205 

75 

206-44-0 

FLUORANTHENE 

819 

393 

276 

100 

178 

2.4E-03 

172 

182(2) 

193 

76 

121-14-2 

2,4-DINITROTOLUENE 

819 

66 

46 

10 

400 

2.1E-03 

170 

2(1) 

202 

77 

319-84-6 

HEXACHLOROCYCLOHEXANE. 
ALPHA- 

819 

95 

67 

10 

400 

3.8E-04 

161 

1(1) 

201 

78 

7440-29-1 

THORIUM 

819 

25 

18 

!♦ 

600 

NO. 

0 

1(11 

201 

79 

101-14-4 

4,4-METHYLENEBIS- 
(2-CHLOROANIUNE) 

816 

5 

4 

10 

400 

7.9E-02 

212 

1(1) 

201 

SO 

75-34-3 

1,1-DICHLOROETHANE 

816 

516 

363 

1000 

63 

68E-03 

182 

16(1) 

218 

81 

10043922 

RADON 

813 

17 

12 

1» 

600 

NO. 

0 

1(1) 

201 

82 

111-44-4 

BlS(2-CHLOflOETHYL)  ETHER 

811 

68 

48 

10 

400 

47E-02 

206 

32(2) 

158 

83 

621-64-7 

N-NITROSOOt-N-PROPYLAMINE 

806 

50 

35 

10 

400 

1  8E-03 

168 

1(1) 

201 

84 

7440^393 

BARIUM 

804 

544 

383 

1000 

53 

1.2E-03 

164 

4(1) 

205 

85 

108-95  2 

PHENOL 

804 

512 

360 

1000 

63 

8.2E-03 

186 

4(1) 

205 

66 

1031-078 

ENDOSULFAN  SULFATE 

804 

70 

49 

1 

600 

NO. 

0 

19(2) 

154 

87 

7723-14-0 

PHOSPHORUS 

803 

68 

48 

1 

600 

NO. 

0 

21(2) 

155 

88 

7782-49-2 

SELENIUM 

800 

373 

262 

100 

178 

7.6E-04 

159 

1(1) 

201 

89 

39001-02-0 

A  OCTACHLOROOIBENZOFURAN 

794 

33 

23 

10 

400 

1  4E-01 

218 

9(2) 

152 

90 

1332  21-4 

ASBESTOS 

791 

52 

37 

1 

6O0 

NO. 

0 

20(2) 

155 

91 

12674-11-2 

AROCLOR  1016 

789 

61 

36 

1 

600 

NO. 

0 

14(2) 

153 

9? 

59536^65-1 

POLYBROMINATED  BIPHENYLS 

788 

9 

6 

10 

400 

6.2E-03 

180 

1(1) 

201 

93 

3268-87-9 

OCTACHIOHOOIBENZO-P- 
DIOXIN 

783 

42 

30 

10 

400 

3.3E-02 

202 

7(2) 

152 

94 

88-06-2 

2,4,6-TRICHLOflOPHENOL 

780 

74 

52 

10 

400 

34E-03 

176 

9(2) 

152 

95 

218-01-9 

CHRYSENE 

780 

344 

242 

100 

178 

22E-03 

171 

165(2) 

189 

96 

156-60-5 

1.2-DIOILOROETHENE,  TRANS- 

774 

499 

351 

1000 

53 

3  1E-04 

148 

18(1) 

222 

97 

12587-472 

4  BETA  RADIATION 

773 

31 

22 

1« 

600 

NO. 

0 

7(2) 

152 

98 

11141-16-5 

AROCLOR  1232 

770 

26 

18 

1 

600 

NO. 

0 

12(2) 

153 

99 

67-64-1 

ACETONE 

768 

620 

386 

5000 

10 

8.4E-03 

186 

5(1) 

206 

100 

333-41-5 

4  DIAZINON 

767 

22 

15 

1 

600 

NO. 

0 

7(2) 

152 

101 

107-028 

ACROLEIN 

767 

24 

17 

1 

600 

NO. 

0 

1(2) 

150 

102 

7421  93-4 

ENDRIN  ALDEHYDE 

764 

18 

13 

1 

600 

NO. 

0 

5(2) 

151 

103 

13982  63  3 

ARADIUM-226 

763 

17 

12 

!♦ 

600 

NO. 

0 

6(2) 

151 

104 

6103-71  9 

A  ALPHA  CHLORDANE 

761 

16 

11 

1 

600 

NO. 

0 

2(2) 

150 

105 

5103742 

AGAMMACHLOROANE 

760 

13 

9 

1 

600 

NO. 

0 

4(2) 

151 

106 

302-01  2 

HYDRAZINE 

758 

6 

4 

1 

600 

N.O. 

0 

16(2) 

154 

107 

77-47-4 

HEXACHLOflOCYCLO- 

PENTADIENE 

757 

28 

20 

10 

400 

7.4E-03 

185 

12(2) 

153 

108 

10028-17-8 

TRITIUM 

767 

9 

6 

!♦ 

600 

N.D. 

0 

3(2) 

151 

109 

198-55-0 

4PERYLENE 

757 

9 

6 

1 

600 

N.O. 

0 

1(2) 

150 

110 

1327-53-3 

A  ARSENIC  TRIOXIDE 

757 

9 

6 

1 

600 

NO. 

0 

1(2) 

160 

111 

96-12-8 

1 ,2-D«BflOMO-3-CHLORO- 
PROPANE 

755 

6 

4 

1 

eoo 

N.D. 

0 

5(21 

151 

112 

298-04-4 

DISULFOTON 

755 

7 

5 

1 

eoo 

N.D. 

0 

2(2) 

150 

113 

15262-20-1 

ARADIUM-228 

755 

7 

5 

!♦ 

eoo 

NO. 

0 

2(2) 

150 

114 

12001-29-5 

A  CHRYSOTILE 

755 

e 

4 

1 

600 

N.D. 

0 

3(2) 

151 

115 

25167-82-2 

A  TRICHLOROPHENOL 

754 

9 

0 

10 

400 

2.3E-02 

197 

1(2) 

150 

lie 

14274-82-9 

ATHOHUM-228 

754 

S 

4 

!♦ 

600 

N.D. 

0 

2(2) 

150 

UMI 
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Table  1.  -  Revised  Priority  List  of  Hazardous  Substances  -  Continued 


Rank 
117 

CAS 

Number 

Contaminant  Nama 

Total 
Pta 

NPL 
Fraq 

Fraq 
Pta 

RQ 

TE8 

TOK 

Pta 

Souroa 
Contrib 

Cone 
Pta 

Expo* 
Potan 

Expo* 
Pta 

88-50-0 

AGUTHION 

754 

5 

4 

1 

800 

NO. 

0 

112) 

150 

118 

788-19-6 

4  CARBOPHENOTHION 

753 

4 

3 

1 

800 

NO 

0 

112) 

160 

119 

13233324 

ARADIUM-224 

753 

3 

2 

1* 

8O0 

NO. 

0 

2(2) 

150 

120 

79-34-5 

1.1,2,2  TETRACHLO«0€THANE 

740 

253 

178 

100 

178 

52E-03 

181 

3(1) 

204 

121 

51-28  5 

2,4-DINITROPHENOt 

735 

55 

39 

10 

400 

1  2E-f01 

269 

21(4) 

28 

122 

119-74-1 

HEXACHLOROBENZENE 

723 

78 

55 

10 

400 

2  3E-02 

198 

55(4) 

71 

123 

608-73  1 

4  HEXACHLOnOCYCLOHEXANE 

721 

36 

25 

10 

400 

2  2E-04 

144 

612) 

151 

124 

7440484 

COBALT 

720 

276 

194 

100 

178 

1  7E-03 

168 

128(2) 

180 

125 

41903-57  5 

4  TETRACHLOROOIBENZaP- 
DIOXIN 

719 

39 

27 

10 

400 

1  9E-08 

91 

1(11 

201 

128 

95-50-1 

1,2-D(CHL0R0BENZENE 

718 

229 

161 

100 

178 

4  1E-03 

178 

1(1) 

201 

127 

83329 

ACENAPHTHENE 

717 

248 

173 

100 

178 

1  3E-02 

191 

105(2) 

176 

128 

91-67-6 

2-METHVLNAPHTHALENE 

718 

267 

188 

100 

178 

2  8E-04 

148 

2(1) 

202 

129 

75- 15-0 

CARSON  DISULFIPE 

710 

188 

132 

100 

178 

22E-02 

197 

2(1) 

202 

130 

105-67-9 

2,4-DIMETHYLPHFNOL 

708 

194 

138 

100 

178 

49E-01 

23? 

46(2) 

161 

131 

25323-89-1 

TRICHLOROETHANE 

895 

215 

151 

100 

178 

1  2E-03 

164 

111) 

201 

j   132 

79005 

1.1.2-TRlCHLOROETHANE 

692 

176 

124 

100 

178 

9  1E-03 

187 

3(1) 

204 

133 

86-8»^7 

BUTYL  BENZYl  PHTHALATE 

886 

234 

165 

100 

178 

1  6E-03 

168 

113(2) 

177 

134 

37871-00-4 

4  HEPTACHLORODIBEWZO-P- 
CMOXIN 

682 

40 

28 

10 

400 

62E-06 

102 

8(2) 

162 

135 

122  66-7 

1.2-DlPHENYLHYDRAZINE 

679 

2? 

15 

10 

400 

1  4E-06 

114 

2(21 

150 

138 

7440-31  5 

TIN 

674 

190 

134 

100 

178 

1  6E-02 

194 

78(2) 

168 

137 

7893-3 

2BUTAN0NE 

673 

413 

291 

6000 

10 

1  8E-03 

168 

3(11 

204 

138 

108-46-7 

1 ,4-DICHLOROBENZENE 

671 

228 

160 

100 

178 

8  2E-04 

160 

9612) 

173 

139 

75-00-3 

CHLOROETHANE 

670 

235 

165 

100 

178 

4  1E-04 

152 

106121 

175 

140 

7429-90-5 

ALUMINUM 

687 

397 

279 

5000 

10 

38E-03 

176 

1(1) 

201 

141 

7664-41-7 

AMMONIA 

663 

108 

78 

100 

178 

3  4E*00 

254 

19(2) 

154 

142 

34485-468 

HEXACHLORODIBENZO-P- 
OIOXIN 

883 

39 

27 

10 

400 

1.1E-08 

84 

5(21 

151 

143 

25167-83-3 

4  TETRACHLOROPHENOL 

662 

14 

10 

10 

400 

4  1E-03 

178 

58(41 

74 

144 

534-52  1 

4.6-DINITRO-O-CRESOL 

880 

41 

29 

10 

400 

1  7E-01 

220 

8(4) 

11 

145 

120-82-1 

1,2.4  TRICHLOROBENZENE 

658 

143 

101 

100 

178 

3  eE-03 

176 

1(1) 

201 

148 

1511798-1 

4URANIUM-235 

654 

9 

6 

!♦ 

600 

NO 

0 

37(4) 

48 

147 

485-73-6 

AISODRIN 

854 

3 

2 

1 

800 

NO 

0 

4014) 

52 

148 

56684  94-1 

4  HrXACHLOROOIBENZOFURAN 

648 

33 

23 

10 

400 

4  2E-07 

73 

9(2) 

162 

149 

193-39-5 

INDENO1 1 , 2,  3-CD;  PYRENE 

845 

216 

152 

100 

178 

2  1E-04 

144 

91(2) 

172 

150 

110-54-3 

HEXANE 

641 

59 

42 

100 

178 

1  BE-Ol 

221 

1(11 

201 

151 

38998-753 

4  HEPTACHLORODIBENZOFURAN 

841 

30 

21 

10 

400 

25E-07 

87 

9(2) 

162 

152 

1396629-5 

4URANIUM-234 

636 

9 

6 

1^ 

600 

NO. 

0 

23(4) 

30 

153 

14269-63-7 

4THORIUM-230 

635 

11 

8 

1* 

600 

NO. 

0 

21(4) 

28 

154 

7440-22-4 

SILVER 

632 

374 

263 

1000 

53 

73E-05 

132 

145(2) 

184 

155 

67-72-1 

HEXACHLOROETHANE 

628 

42 

30 

100 

178 

1  2E  +  01 

269 

5(2) 

151 

158 

143  500 

4KEP0NE 

828 

3 

2 

1 

800 

NO. 

0 

18(4) 

24 

157 

7778-39-4 

4  ARSENIC  ACID 

625 

6 

4 

1 

000 

NO. 

0 

16(4) 

21 

158 

2921  88-2 

4  CHLORPYRIFOS 

823 

8 

6 

1 

800 

NO. 

0 

13(4) 

17 

159 

7784-42  1 

4ARSINE 

822 

6 

4 

1 

800 

NO. 

0 

14(4) 

19 

160 

14255-04-0 

4LEAD-210 

820 

4 

3 

1« 

600 

NO. 

0 

1314) 

17 

1S1 

85-01-8 

PHENANTHRENE 

819 

401 

282 

5000 

10 

8.9E-0S 

134 

181(2) 

193 

182 

3734-483 

4CHL0R0ENE 

619 

4 

3 

1 

800 

NO. 

0 

12(4) 

16 

163 

22967  92-6 

4MrrHYLMERCURV 

818 

4 

3 

1 

800 

NO. 

0 

11(«l 

15 

184 

n00045  97  3 

4  CESIUM- 137 

817 

5 

4 

!♦ 

800 

N.O. 

0 

10(41 

14 

185 

11104-28-2 

AROCLOR  1221 

817 

19 

13 

1 

800 

NO. 

0 

2(4) 

4 

168 

27304  13-8 

4  OXYCHLOROANE 

618 

4 

3 

1 

800 

N.O. 

0 

10(4) 

14 

167 

7784-46-5 

4  SODIUM  ARSENITE 

618 

3 

2 

1 

800 

N.O. 

0 

10(4) 

14 

168 

56832-736 

4  BENZOFLUORANTHENE 

818 

3 

2 

1 

600 

NO. 

0 

10(4) 

14 

169 

13981  16-3 

4  PLUTONIUM-238 

815 

5 

4 

!♦ 

600 

NO. 

0 

8(4) 

11 

170 

13981  52-7 

4P0L0NIUM-210 

615 

5 

4 

1« 

600 

NO. 

0 

8(4) 

11 

171 

30402-15-4 

4  PENTACHLOPODIBENZOFURAN 

614 

25 

18 

10 

400 

39E-08 

46 

2(2) 

150 

172 

7783-08-4 

HYDROGEN  SULFIDE 

612 

23 

18 

100 

178 

1  OE-t-01 

267 

3(2) 

151 

173 

10198-40-0 

4  COBALT  80 

812 

3 

2 

1« 

600 

N.O. 

0 

7(4) 

10 

174 

13966-32-0 

4  SOOIUM-22 

812 

3 

2 

1* 

800 

NO. 

0 

7(4) 

10 

175 

25321-22-8 

DICHLOROBENZENE 

811 

74 

52 

100 

178 

49E-03 

180 

1(1) 

201 

178 

129^X)-0 

PYRENE 

811 

400 

281 

6000 

10 

2.2E-06 

118 

1(1) 

201 

52172 
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Table  1 .  -  Revised  Priority  List  of  Hazardous  Substances 

—  Continued 

Hank 

CAS 

Number 

Contaminant  Nam* 

TeUl 
Pt* 

NR. 
Fraq 

Ffaq 

Pt» 

no 

TE8 

Pt« 

Sourca 
Contrib 

Cone 
Pt» 

Expoa 

Poten 

Expoa 
Pta 

177 

744^82  2 

VANADIUM 

610 

299 

210 

1000 

53 

70E-04 

158 

183(2) 

189 

178 

15117  530 

»SULfVJ«-35 

608 

3 

2 

1^ 

600 

NO. 

0 

♦1«» 

6 

179 

10098-97-2 

4  STB0NT1UM^90 

607 

3 

2 

1# 

600 

NO 

0 

3(4) 

5 

180 

7440-07  5 

PLUTONIUM 

fl04 

3 

2 

1« 

600 

NO 

0 

114» 

2 

181 

15117-48-3 

*PtUTONIUM-239 

604 

3 

2 

1» 

600 

NO 

0 

1I4J 

2 

182 

124-48  1 

CMLOflOOIBROMOMETHANE 

604 

115 

81 

100 

178 

1  9E-04 

143 

2(1) 

202 

183 

683  534 

4  snOMOOtCHLOROCTHANE 

603 

3 

2 

10 

400 

NO 

0 

1(1) 

201 

184 

13968-55  3 

4  URANIUM- 233 

602 

3 

2 

1« 

600 

ND 

0 

0(0) 

0 

185 

1479755-8 

NITRATE 

602 

196 

137 

1000 

63 

5  /E-02 

208 

3(1) 

204 

186 

86-30-6 

N-NITROSOfXPHENYlAMINE 

601 

168 

118 

100 

178 

1  4E-04 

140 

66(2) 

166 

187 

641-73-1 

1,3-DICHLOROBENZENt 

601 

133 

94 

100 

178 

1  3E-03 

165 

62(2) 

165 

188 

121-82-4 

CYCLOTWMETHYLENE- 
TfVMTRAMWlE  (ROX) 

699 

16 

11 

100 

178 

6  9E-02 

208 

1(1) 

201 

189 

640-59-0 

1 .2-OICHLOROeTHYLEN£ 

586 

256 

179 

1000 

63 

1  7E-04 

141 

9(1) 

211 

190 

74-873 

CHLOROMfTHANE 

684 

126 

89 

100 

178 

6  3E-04 

157 

44(21 

160 

191 

60-29  7 

CTHYL  ETHER 

683 

44 

31 

100 

178 

2  6E-03 

173 

1(1) 

201 

192 

7782-50-5 

A  CHLORINE 

678 

38 

27 

10 

400 

NO 

0 

7(2) 

152 

193 

95-954 

2,4,5-TRICHLOROPHEN(X 

577 

36 

25 

10 

400 

NO 

0 

8(2) 

152 

194 

75252 

BROMOfORM 

577 

101 

71 

100 

178 

45E-06 

127 

1(1) 

201 

195 
196 

62  75-9 

N-NTTROSODIMETHYLAMINE 

575 

31 

22 

10 

400 

ND 

0 

14(2) 

153 

606^20-2 

2.6-DIN)TR0T01.UEr-IE 

673 

46 

32 

100 

178 

9  0E-04 

161 

2111 

202 

197 

95-47-6 

4  0-XYLENE 

673 

171 

120 

1000 

53 

26E-02 

199 

1(1) 

201 

198 

7782-41-4 

aUORINE 

672 

27 

19 

10 

400 

NO 

0 

13(2) 

163 

199 

7439^98-7 

MOLYBDENUM 

672 

62 

44 

100 

178 

20E-O2 

196 

1812) 

154 

200 

7738^94-5 

A  CHROMIC  ACID 

568 

19 

13 

10 

400 

NO. 

0 
153 

19(2) 
3(1) 

154 
204 

201 
202 

1300^21  6 
30402  14-3 

»  DICHLOHUt  I  MANt 

A  TETRACHLORODIBENZOFURAN 

567 

22 

15 

10 

400 

ND. 

0 

6(2) 

161 

203 

56-382 

PARATHION 

663 

17 

12 

10 

400 

NO. 

0 

4(2) 

161 

204 

10588-01  9 

A  SOOtUM  DICHfWMATE 

569 

8 

6 

10 

400 

ND. 

0 

16(2) 

154 

205 

25321  14-6 

A  DINITROTOLUENE 

569 

13 

9 

10 

400 

ND 

0 

1(2) 

160 

206 

143-33-9 

A  SOOtUM  CYANIDE 

5«8 

7 

6 

10 

400 

ND. 

0 

16(2t 

154 

207 

563-12-2 

AETHJON 

668 

9 

6 

10 

400 

NO. 

0 

7(21 

152 

208 

100-02-7 

A-NITROPHENOL 

658 

82 

58 

100 

178 

1  5E-03 

166 

25(2) 

156 

209 

108-10-1 

METHYL  ISOBUTYL  KETONE 

668 

295 

208 

5000 

10 

1.2E-04 

M% 

211) 

202 

210 

88-89^1 

A  PICRIC  ACID 

656 

7 

5 

10 

400 

ND 

0 

6(2) 

151 

211 

27154-332 

A  TRJCHLOROFLUOflOETHANE 

666 

3 

2 

10 

400 

ND. 

0 

16(2) 

154 

212 

7fr01-7 

A  PENT  A  CHLORCETHANE 

556 

8 

• 

10 

400 

ND. 

0 

1(2) 

150 

213 

39765-80-5 

ANONACHLOR.  TRANS- 

656 

8 

• 

10 

400 

ND. 

0 

1(21 

150 

214 

60-51  5 

AQIMETHOATE 

55b 

6 

4 

10 

400 

ND. 

0 

H2\ 

150 

215 

1563-66  2 

ACARBOfURAN 

554 

5 

4 

10 

400 

ND 

0 

1(2) 

150 

216 

775898-7 

A  CUPRIC  SULFATE 

564 

5 

4 

10 

400 

ND. 

0 

1(2) 

150 

217 

62-73-7 

A  OICHLORVOS 

554 

3 

2 

10 

400 

ND. 

0 

6(2) 

151 

21S 

78-11-5 

APCKTA£RYTH«TOL 
ItlHANITRATE  (PETN) 

664 

3 

2 

10 

400 

N.D. 

0 

8(2t 

161 

219 

133-06-2 

ACAPTAN 

654 

3 

2 

10 

400 

ND 

0 

6(2) 

151 

220 

75-44-5 

PHOSGO« 

563 

4 

3 

10 

400 

NO. 

0 

2(2) 

150 

221 

115-32  2 

AorcoKX 

663 

4 

3 

10 

400 

NO. 

0 

1(2) 

150 

222 

298^22 

PHORATt 

663 

4 

3 

10 

400 

ND. 

0 

1(2) 

150 

223 

300-76-5 

A(4ALED 

563 

4 

3 

10 

400 

NO. 

0 

1(2) 

160 

224 

7e^X)-2 

A  TETRAETHYL  LEAD 

652 

3 

2 

10 

400 

NO. 

0 

1(2) 

150 

225 

7440-05-3 

A  PALLADIUM 

562 

3 

2 

10 

400 

NO. 

0 

112) 

150 

226 

51207-31-9 

A  TETRACHLOROOWENZOFUHAN 

543 

20 

14 

10 

400 

66E-0* 

52 

60(4) 

77 

227 

36088-22-9 

A  PENTACHLOROOteeNZO-P- 
DIOXIN 

642 

24 

17 

10 

400 

ND. 

0 

9*m 

125 

228 

5O-OO-0 

ronMALDCHYDE 

541 

26 

18 

100 

178 

1.1E-02 

1*9 

23(21 

155 

229 

10061-01-5 

M-DtCHLOROPROPENE.  OS- 

640 

57 

46 

100 

178 

1.2E-03 

164 

35(21 

168 

230 

120-12-7 

ANTHRACENE 

539 

293 

206 

5000 

1C 

1  6E-04 

141 

136(21 

182 

231 

1634-04-4 

A  METHYL-T-BUTYL-ETHER 

639 

fl 

4 

100 

178 

58E-04 

156 

1(1 

201 

232 

7440-36^ 

ANTIMONY 

636 

315 

222 

6OO0 

1C 

4.3E-05 

12e 

119<21 

178 

233 

106-44-5 

CflESOL.  PARA- 

535 

215 

161 

100C 

53 

6.5E-04 

15? 

102(21 

174 

234 

100-42-6 

STYRENE 

62S 

1U 

121 

1OO0 

» 

S3 

1  9E-04 

143 

1(1 

201 

235 

75-8*4 

TRHSCOROaUOROMETHANE 

523 

193 

13< 

1  sooc 

» 

1C 

)     3.1E-03 

17S 

2(1 

1         202 

236 

117-84-C 

>      DM4-OCTYL  PHTHALATE 

621 

251 

181 

sooo 

( 

1C 

1     5.6E-05 

12! 

»          1(1 

)         201 

UMI 
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Table  1.  -  Revised  Priority  List  of  Hazardous  Substances  -  Continued 


Rank 

CAS 

Number 

Conteminant  Nama 

Total 

NPL 

Fraq 

RQ 

TES 

Tea 
Pta 

Seuroa 
Contrib 

C«ne 
Pta 

Expea 

Petan 

Pta 

237 

78-87-5 

1 ,2-DICHL0R0P«0PANE 

519 

180 

127 

1000 

53 

8.1E-06 

133 

5(11 

206 

238 

94-75-7 

2.4-0  ACID 

SIS 

39 

27 

100 

178 

78E-04 

159 

3(2) 

151 

239 

88-73-7 

FLUOAENE 

612 

268 

187 

5000 

10 

1  4E-04 

139 

109(21 

176 

240 

12002  48  1 

TRICHLOROBENZENE 

611 

29 

20 

100 

178 

25E-02 

199 

89(4) 

114 

241 

84-86  2 

D(ETHYL  PHTHALATE 

609 

223 

157 

1000 

53 

56E-05 

129 

88(2) 

171 

242 

18984-48-8 

*  FLUORIDE 

508 

132 

93 

1000 

63 

27E-02 

199 

55(2) 

183 

243 

120-83  2 

2,4-DtCHLOROPHENOt 

607 

84 

46 

100 

178 

72E-05 

132 

9(2) 

152 

244 

479-45-8 

TRINITROPHENYLMETHYL- 
NITRAMINE 

504 

10 

7 

100 

178 

1  6E-03 

167 

11(2) 

163 

24S 

96-57-8 

2-CHLOflOPHENOL 

493 

80 

58 

100 

178 

72E-06 

108 

14(2) 

163 

248 

85  86-0 

BENZOIC  ACID 

490 

213 

150 

5000 

10 

1.0E-03 

182 

74(2) 

188 

247 

108-38-3 

4M-XVLENE 

489 

138 

96 

1000 

53 

23E-06 

119 

1(1) 

201 

248 

109-99-9 

TETRAHYDROFURAN 

469 

83 

58 

1000 

53 

60E-04 

166 

Ml) 

201 

249 

108-42-3 

AP-XYLENE 

469 

121 

85 

1000 

53 

5  7E-06 

129 

1(1) 

201 

250 

87-83-0 

ISOPROPANOL 

482 

81 

43 

1000 

S3 

e8E-02 

210 

28(2) 

167 

251 

88-74-8 

ACARBAZOLE 

461 

17 

12 

100 

178 

26E-06 

120 

4(2) 

161 

252 

20708-9 

BENZCKIFLUORANTHENE 

458 

253 

178 

6000 

10 

32E-06 

96 

99(2) 

173 

263 

156  59-2 

1.2DICHL0P0ETHENE,  CIS- 

455 

93 

85 

1000 

53 

70E-05 

132 

4(1) 

205 

254 

25323-302 

A  DICHLOHOETHYLENE 

464 

88 

48 

1000 

63 

28E-04 

147 

6(1) 

208 

255 

808-93-5 

PENTACHLOPOBENZENE 

454 

10 

7 

10 

400 

NO. 

0 

38(4) 

47 

250 

7440428 

BORON 

454 

124 

87 

6000 

10 

50E-04 

164 

2(1) 

202 

257 

90  12  0 

A  1-METHYLNAPHTHALENE 

450 

29 

20 

100 

178 

44E-08 

100 

6(2) 

1S1 

258 

58-90-2 

A  2,3,4.8-tETRACHLOROPHENOL 

447 

4 

3 

10 

400 

NO. 

0 

34(41 

44 

259 

108-99-0 

1.3-BUTADIENE 

441 

7 

S 

10 

400 

N.D. 

0 

28(4) 

36 

280 

4901-51-3 

A  2,3.4,6-TETRACHlOROPHENOL 

438 

3 

2 

10 

400 

ND. 

0 

28(4) 

34 

281 

132-649 

DIBENZOFURAN 

438 

181 

127 

5000 

TO 

70E-05 

132 

72(2) 

187 

262 

108-20-3 

AISOPROPYL  ETHER 

435 

12 

8 

1000 

53 

24E-03 

172 

1(11 

201 

283 

95-48-7 

CRESOL,  ORTHO- 

434 

168 

110 

6000 

10 

38E-04 

161 

58(2) 

184 

284 

75-27-4 

BROMODICHLOROMETHAKE 

433 

180 

113 

6000 

10 

78E-08 

107 

3(1) 

204 

265 

68-122 

DIMETHYL  FORMAMIDE 

429 

16 

11 

100 

178 

1.7E-02 

194 

38(4) 

47 

266 

510-15-6 

A  CHL0R06ENZILATE 

427 

3 

2 

10 

400 

NO 

0 

19(4) 

25 

267 

1336-352 

A  CHLORINATED  PHENOL 

426 

3 

2 

10 

400 

NO. 

0 

18(4) 

24 

288 

140-578 

ARAMITE 

423 

3 

2 

10 

400 

NO. 

0 

18(4) 

21 

269 

7440-28-0 

THAUIUM 

421 

156 

110 

1000 

63 

3  8E-08 

98 

43(2) 

180 

270 

271  898 

2,3-BENZOFURAN 

421 

13 

9 

100 

178 

94E-07 

82 

8(2) 

161 

271 

137-26-8 

ATHIRAM 

421 

3 

2 

10 

400 

NO. 

0 

14(4) 

19 

272 

98-95-3 

.NITROBENZENE 

417 

71 

50 

1000 

53 

79E-04 

159 

20(2) 

165 

273 

7778-54-3 

A  CALCIUM  HYPOCHLORITE 

418 

4 

3 

10 

400 

NO. 

0 

10(4) 

14 

274 

5103  73-1 

ANONACHLOR,  CIS- 

416 

4 

3 

10 

400 

NO. 

0 

9(4) 

12 

275 

191-242 

BENZO(G,H,l)PERYLENE 

415 

225 

158    5000 

10 

5 1E-07 

76 

90(2) 

171 

CAS  =  Chemical  Abstract  Servica;   Pta  =  Pointa;     NPL  =  National  Priorltiaa  Liat;  Fraq  ■  Fraquancy; 

RQ  =  Reportable  Quantity;   TES  =  Toxicity/Environmantal  Score;     Ton  «  Toxicity;     Contrto  «  Contribution; 

Cone  =  Concentration;   Expoa  =  Exposure;     Potan  =  Potential;     N.D.  =  No  Data. 

A   Indicates  substance  not  on  previous  Priority  Lists  of  Hazardous  Substances. 
♦  Final  RQs  (in  Curies)  have  been  established  for  radionuclides  (54  FR  22524,  May  24.  1989). 
To  provide  consistency  in  the  algorithm,  each  radionuclide  has  been  assigned  a  TES  of  1 . 

(1)  Indicates  exposure  to  the  substance  (200-300  points). 

(2)  Indicates  exposure  to  media  containing  the  substance  (150-225  points). 

(3)  Indicates  potential  exposure  to  the  substance  (100-175  points). 

(4)  Indicates  potential  exposure  to  media  containing  the  substance  (1-125  points). 
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Table  2.  -  Additional  56  Substances  (Total  Points  415-300 

) 

Rank 

CAS 

Numbar 

Contaminant  Nama 

Total 
Pit 

HPi. 

Fraq 

Pt* 

RQ 

^*  Pt. 

Sourca 
Contrib 

Cone 
Pt« 

Expo* 

Poten 

Expo* 
Pl« 

276 

74953 

4DIBR0M0METHANE 

415 

14 

10 

1000 

63 

3.4E-04 

ISO 

2<1» 

202 

277 

2104-64-6 

ACTHVl  P-MTROPHENYl 
PHENYLPHOSPHOROTHJOATE 
(ePN) 

413 

3 

2 

10 

400 

NO 

0 

814) 

11 

278 

765-34-4 

A  GLYOOYUUDEHVDE 

411 

3 

2 

10 

400 

NO. 

0 

614) 

» 

279 

7440-33-7 

A  TUNGSTEN 

411 

3 

2 

10 

400 

NO. 

0 

6(4) 

9 

280 

35822-46-9 

A  1.2A4,6.7,«-HEPTACHLORO- 
OIBErCO-P-DtOXIN 

407 

3 

2 

10 

400 

NJ) 

0 

3(41 

5 

281 

74-90-8 

AHYtmOCYANtC  AGO 

405 

4 

3 

10 

400 

NO 

0 

1(41 

2 

282 

20S-968 

ACENAPHTHYLENE 

401 

177 

125 

5000 

10 

43E-06 

100 

72(2) 

167 

283 

1319-77-3 

CHESOL 

401 

47 

33 

1000 

63 

1.1E-03 

162 

10(2) 

152 

284 

62-53-3 

ANBJNE 

398 

45 

32 

5000 

10 

3.4E-02 

202 

19121 

164 

286 

76-45-6 

CHLOROOIR.OOROMETHANE 

390 

IS 

11 

100 

178 

MO. 

0 

1(11 

201 

286 

77-78^1 

AOIMETHVL  SULFATE 

386 

s 

4 

100 

178 

3  6E-03 

177 

23(4) 

30 

287 

7440-32-6 

TITANIUM 

387 

75 

63 

100 

178 

NO 

0 

28(2) 

157 

288 

131  11-3 

DIMETHYL  PHTHALATE 

386 

99 

68 

6000 

10 

4eE-04 

153 

21(21 

155 

289 

110-86^1 

PYRIDINE 

374 

12 

8 

1000 

53 

1  OE-03 

162 

2(2) 

160 

290 

78-59^1 

ISOPHORONE 

373 

138 

97 

5000 

10 

58E-oe 

103 

63(2) 

163 

291 

99-65-0 

1.3-D)NITROe£NZEN£ 

371 

12 

• 

100 

178 

2.0E-03 

170 

11(41 

15 

292 

302-O4-5 

A  TMOCYANATE 

371 

4 

3 

1000 

63 

1.3E-03 

165 

^__L(2) 

150 

293 

10061-02-6 

1.3-DICHLOfiOPflOPENE. 
TRANS- 

363 

43 

30 

100 

178 

NO 

0 

21(21 

155 

294 

88755 

2-NITROPHENOL 

360 

44 

31 

100 

178 

NO 

0 

6(2) 

151 

295 

67-56-1 

METHANOL 

360 

50 

35 

5000 

10 

76E-04 

169 

20(21 

156 

296 

1 

1321-94-4 

A  METMYLNAPMTHALENE 

354 

35 

25 

100 

178 

NO 

0 

6(21 

151 

297 

93-72-1 

2.4.5-TP  AOO  (SILVEX) 

361 

27 

19 

100 

178 

NO 

0 

1512) 

164 

298 

111-91-1 

BiS<2-CHLO«OETHOXY) 
METHANE 

347 

29 

20 

1000 

63 

3.2E-05 

123 

5(21 

151 

299 

7440-66-5 

A  YTTRIUM 

347 

25 

IB 

100 

178 

NO. 

0 

7(2) 

152 

300 

7664-39-3 

HYDROGEN  FLUORIDE 

346 

21 

IS 

100 

178 

NO 

0 

15(2) 

154 

301 

121-75-5 

MALATM10N 

345 

20 

14 

100 

178 

NO 

0 

13<2» 

153 

302 

110-82  7 

A  CYCLOHEXANE 

345 

28 

20 

1000 

63 

28E-05 

121 

4(2) 

151 

303 

93  76-5 

2.4.5-T 

343 

24 

17 

1000 

63 

32E-06 

123 

3(2) 

151 

304 

107-13  1 

ACRYLOMTRILE 

342 

20 

14 

100 

178 

NO. 

0 

1(2) 

150 

30^ 

298^10-0 

METHYL  PARATHION 

340 

IT 

12 

100 

178 

NO 

0 

2(2) 

150 

306 

1333-82-0 

A  CHROMIUM  (VI)  TRIOXIDE 

338 

7 

5 

100 

178 

NO 

0 

15(2) 

154 

307 

2516&052 

ACHLOROTOLUENE 

336 

11 

e 

100 

178 

NO. 

0 

1(2) 

ISO 

308 

63-25-2 

CARBARYL 

335 

• 

6 

100 

178 

NO 

0 

♦(« 

151 

309 

26962-23-8 

ADICHLOROPROPENE 

335 

10 

7 

100 

178 

NO. 

0 

1(2) 

160 

310 

563  80-4 

A  METHYL  ISOPROPYL  KETONE 

334 

14 

10 

6000 

10 

1.4E-05 

113 

KIJ 

201 

311 

28804-88-8 

A  DIMETHYLNAPHTHALENE 

334 

7 

s 

100 

178 

NO. 

0 

4(2) 

151 

312 

1317-36^8 

A  LEAD  OXIDE 

334 

8 

6 

100 

178 

NO. 

0 

1(2) 

150 

313 

88-85-7 

DINOSEB 

334 

6 

4 

KX» 

53 

4.4E-05 

126 

1(2) 

ISO 

314 

107-1 B-6 

AALLYL  ALCOHOL 

334 

« 

4 

100 

178 

NO. 

0 

6(2) 

151 

315 

196-19-7 

A  BENZOPHENANTHRENE 

334 

6 

4 

100 

178 

NO. 

« 

6(2t 

151 

316 

8007-45-2 

A  COAL  TAR 

333 

7 

6 

100 

178 

NO. 

0 

1(2) 

150 

317 

28652-77-9 

ATRIMETHYL  NAPHTHALENE 

332 

5 

4 

100 

178 

NO 

0 

1(2) 

150 

318 

583-54^2 

A 1 ,2-0(CHL0R0PROPENE. 
TRANS- 

332 

4 

3 

100 

178 

N.O. 

0 

3(21 

1S1 

319 

205-82-3 

A  BENZOf  J)FLUORANTHENE 

331 

4 

3 

100 

178 

NO. 

0 

2(2) 

150 

320 

7718-64-9 

A  NICKEL  CHLORIDE 

331 

4 

3 

1     100 

178 

NO. 

0 

212) 

160 

UMI 
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Table  2.  -  Additional  56  Substances  (Total  Points  415-300)  -  Continued 

Rank 

CAS 

Number 

Contamlnent  Name 

ToUl 
Pts 

NPL 
Frea. 

Freq 
Pts 

no 

TE8 

To« 
Pt* 

Seuree 
Contrk 

Cone 
Pt* 

Expo* 
Poten 

Expo* 

Pts 

321 

7508-1 

AETHANETHIOL 

331 

4 

3 

100 

178 

NO. 

0 

1(21 

150 

322 

22781  23  3 

4FICAM 

331 

3 

2 

100 

178 

NO. 

0 

312) 

161 

323 

150  68  6 

4MONURON 

331 

3 

2 

100 

178 

NO. 

0 

2(2( 

150 

324 

74-89-5 

AMETHYLAMINE 

330 

3 

2 

100 

178 

NO. 

0 

1(21 

150 

325 

75-04-7 

4ETHYLAMINE 

330 

3 

2 

100 

178 

NO. 

0 

1(2) 

150 

326 

103-33-3 

4A20BENZENE 

330 

3 

2 

100 

178 

NO. 

0 

1(2) 

150 

327 

7440-06-4 

*  PLATINUM 

330 

3 

2 

100 

178 

NO. 

0 

1(2) 

150 

328 

7440-56-4 

*  GERMANIUM 

330 

3 

2 

100 

178 

NO 

0 

1(2) 

150 

329 

13814-965 

A  LEAD  FLUOROBORATE 

330 

3 

2 

100 

178 

NO 

0 

1(2) 

150 

330 

96-18-4 

1 ,2,3-TRlCHLOROPROPANE 

330 

19 

13 

5000 

10 

66E-06 

103 

3(1) 

204 

331 

75-71-8 

OtCHLORODIFLUOROMETHANE 

315 

OS 

46 

5000 

10 

4.7E-06 

101 

34(2) 

158 

See   Table    1  for  Legend 


Table  3.  —  Previously  Listed  Substances  Not  Included  on  the  Revised  Priority  List 


CAS 

Number 


Substance  Name 


CAS 

Number 


SulMtance  Name 


CHLORODIBENZOOIOXINS 


108-394 


CRESOL.  META- 


(none) 


CHLOROOIBENZOFURANS 


108-60-1 


BIS(2-CHLORO-1  -METMYLrrHVDETHER 


61-76-2 


2.2-0(CHLORO-N-METHYLD)ETHYLAMINE 


108-94-1 


CYCLOHEXANONE 


59-50-7 


P-CHLORO-M-CRESOL 


109-06-8 


2-METHYlJ»YRIDINE 


64-17-5 


ETHANOL 


109-66-0 


N-PENTANE 


71-36-3 


1-BUTANOL 


110-00-9 


FURAN 


74-83-9 


BROMOMfTHANE 


110-75-8 


2-CHLOROETHVL  VINYL  ETHER 


74-93-1 


METHYL  MERCAPTAN 


111-66-9 


OCTANE 


74-97-6 


BROMOCHLOROf«THANE 


121-69-7 


CMMETHYLANILINE 


75-21-8 


ETHYUNE  OXIDE 


123-42-2 


DIACETONE  ALCOHOL 


75-43-4 


DICHLOROaUOROMETHANE 


123-86-4 


BUTYL  ACETATE 


76-13-1 


1.1,2-TRICHLORai.2,2-TR)FLUOROETHANE 


123-91-1 


1,4-OIOXANE 


7773-6 


DICYCLOPENTACNENE 


141-78-6 


ETHYL  ACETATE 


79-09-4 


PROPANOIC  ACID 


142-82-5 


N-HEPTANE 


79-20-9 


METHYL  ACETATE 


505-60-2 


MUSTARDrflAS 


80-62-6 


METHYL  METHACRYLATE 


542-88-1 


BISICHLOROMETHYL)  ETHER 


87-61-6 


1 ,2,3-TR!CHLOROBENZENE 


622-979 


P-METHYL  STYRENE 


68-74-4 


2-NITROANIUNE 


637-50-3 


PROPENYIBENZENE 


92-52-4 


BIPHENYL 


1912  249 


ATRAZINE 


95-94-3 


1 ,2.4.5-TETBACHLOROeENZENE 


2385-85-5 


MIREX 


98-01-1 


FURFURAL 


7006-72-3 


4-CHLOROPHENYL  PHENYL  ETHER 


98-82-8 


CUMENE 


7440-246 


STRONTIUM 


99-09-2 


3-NITROANIUNE 


7446-09-5 


SULFUR  DIOXIDE 


99-99-0 


4-MTROTOLUENE 


7647-01-0 


HYDROCHLORIC  AOD 


100-01-6 


4-NITROANIUNE 


7664-38-2 


PHOSPHORIC  ACID 


100-44-7 


BENZYL  CHLORIDE 


7664-93-9 


SULFURIC  AOD 


100-51-6 


BENZYL  ALCOHOL 


7681-49-4 


SODIUM  FLUORIDE 


101-55-3 


1-BROMO-4-PHENOXY  BENZENE 


7697-37-2 


NITRIC  ACID 


103-65-1 


N-PROPYL  BENZENE 


7726-95-6 


BROMINE 


106-47-8 


4-CHLOflOANIUNE 


14797-65-0 


NITRITE 


106-48-9 


4-CHLOROPHENOL 


26164-65-6 


NITROPHENOL 


107-21-1 


ETHYlf NE  GLYCOL 


26471-62-6 


TOLUENE  DttSOCYANATE 


107-92-6 


BUTANOIC  ACID 


39638-32-9 


BIS(2-CHLOROISOPROPYL)ETHER 


108-05-4 


VINYL  ACETATE 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

ATSOR-421 

Identification  of  Priority  Data  Needs 
for  38  Priority  Hazardous  Substances 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Request  for  public  comments  on 
the  identification  of  priority  data  needs 
for  38  priority  hazardous  substances. 

SUMMARY:  This  notice  announces  the 
initiation  of  the  ATSDR  Substance- 
Specific  AppHed  Research  Program  as 
mandated  by  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  by  announcing  for  public 
comment  the  priority  data  needs  for  38 
hazardous  substances.  The  exposure 
and  toxicity  priority  data  needs 
contained  in  this  notice  have  been 
identified  from  information  gaps  via  a 
Decision  Guide  that  was  pubUshed  in 
the  Federal  Register  at  54  FR  37613, 
September  11, 1989.  The  priority  data 
needs  represent  essential  information 
required  by  ATSDR  and  State  agencies 
to  perform  public  health  assessments  of 
persons  at  risk  of  exposure  to 
substances  released  from  hazardous 
waste  sites.  Research  to  fill  these  data 
needs  will  contribute  to  determining  the 
types  and/or  levels  of  exposure  that 
may  present  significant  risks  of  adverse 
health  effects  in  humans  exposed  to  the 
subject  substances. 

The  priority  data  needs  identified  in 
this  notice  reflect  the  opinion  of  the 
Agency,  in  consultation  with  other 
federal  programs,  of  the  research 
necessary  for  fulfilling  its  statutory 
mandate  under  CERCLA  and  are  not 
intended  to  represent  the  priority  data 
needs  for  any  other  program. 

Consistent  with  section  104(i)(12)  of 
CERCLA.  as  amended  (42  U.S.C.  9612) 
nothing  in  this  research  program  shall 
be  construed  to  delay  or  otherwise 
affect  or  impair  the  authority  of  the 
President,  the  Administrator  of  ATSDR, 
or  the  Administrator  of  EPA  to  exercise 
any  authority  of  the  President,  the 
Administrator  of  ATSDR,  or  the 
Administrator  of  EPA  under  any  other 
provision  of  law,  including  TSCA  and 
FTFRA,  or  the  response  and  abatement 
authorities  of  CERCLA. 

In  initiating  this  research  program,  the 
Agency  has  worked  with  other  federal 
programs  to  determine  common 
substance-specific  data  needs,  and 
mechanisms  to  implement  research,  i.e., 
via  the  Toxic  Substances  Control  Act 


(TSCA),  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
private  sector  voluntarism,  or  through 
the  direct  use  of  CERCLA  funds. 
Government  funded  projects  that 
involve  the  collection  of  information 
from  10  or  more  respondents  will  be 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  Overall, 
data  generated  from  this  research 
program  will  lend  support  to  others 
involved  in  human  risk  assessments 
involving  these  38  substances  by 
reducing  inherent  scientific 
uncertainties. 

The  38  substances,  which  were 
selected  from  ATSDR's  List  of  Priority 
Hazardous  Substances  (52  FR  12866, 
April  17, 1987),  are  aldrin/dieldrin, 
arsenic,  benzene,  beryllium,  cadmium, 
carbon  tetrachloride,  chloroethane, 
chloroform,  chromium,  cyanide,  p,p'- 
DDT,DDE,DDD,  di(2- 
ethylhexyljphthalate,  lead,  mercury, 
methylene  chloride,  nickel, 
polychlorinated  biphenyl  compounds, 
polycyclic  aromatic  hydrocarbons 
(includes  15  substances),  selenium, 
tetrachloroethylene,  toluene, 
trichloroethylene,  vinyl  chloride,  and 
zinc. 

The  priority  data  needs  for  these  38 
substances  are  presented  below. 
Comments  from  the  public  are  invited 
on  individual  data  needs.  After 
consideration  of  comments  received,  the 
final  priority  data  needs  for  each 
substance  will  be  pubUshed  and  a 
research  program  will  be  initiated  to  fill 
the  data  needs. 

Private  sector  organizations,  that 
agree  with  the  priority  of  the  data  need, 
may  volunteer  to  conduct  research  to  fill 
specific  priority  data  needs  identified  in 
this  notice  by  indicating  their  interest 
during  this  public  comment  period.  A 
CERCLA  Substance-Specific  Applied 
Research  Program  Committee  comprised 
of  scientists  from  ATSDR,  the  National 
Toxicology  Program  (NTP),  and  the 
Environmental  Protection  Agency  (EPA) 
will  review  all  voluntary  research 
efforts  proposed. 

The  substance-specific  priority  data 
needs  were  based  on  and  determined 
from  information  in  corresponding 
ATSDR  Toxicological  Profiles. 
Background  technical  information  and 
justification  for  the  priority  data  needs 
identified  in  this  notice  is  contained  in 
Priority  Data  Needs  documents  and  the 
ATSDR  Cross-Substance  Priorities 
document.  These  documents  are 
available  for  review  by  writing  to  the 
ATSDR  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice. 
DATES:  Comments  concerning  this  notice 
must  be  received  by  January  15, 1992. 


ADDRESSES:  Comments  on  this  notice 
should  bear  the  docket  control  number 
ATSDR-^2  and  should  be  submitted  to 
the  Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Mailstop  E-29, 1600  Clifton  Road  NE., 
Atlanta,  Georgia  30333.  Requests  for 
Priority  Data  Needs  documents,  or  the 
ATSDR  Cross-Substance  Priorities 
document,  should  be  addressed 
similarly. 

Comments  on  this  notice  will  be 
available  for  public  inspection  at  the 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Building  33,  Executive 
Park  Drive,  Atlanta,  Georgia  (not  a 
mailing  address),  from  8  a.m.  until  4:30 
p.m.,  Monday  through  Friday,  except  for 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Mailstop  E-29, 1600  Clifton  Road  NE., 
Atlanta,  Georgia  30333.  Telephone:  404- 
639-6001. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  (42  U.S.C.  9604  (i)),  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  (Pub. 
L  99-499),  requires  that  ATSDR:  (1) 
Develop  jointly  with  EPA  a  list  of 
hazardous  substances  found  at  National 
Priorities  List  (NPL)  sites  (in  order  of 
priority),  (2)  prepare  Toxicological 
Profiles  of  these  substances,  and  (3) 
assure  the  initiation  of  a  research 
program  to  fill  identified  priority  data 
needs  associated  with  the  substances. 

This  ATSDR  Substance-Specific 
Applied  Research  Program  is  directed  to 
supply  additional  information  necessary 
(i.e.,  priority  data  needs)  for  ATSDR  to 
perform  comprehensive  public  health 
assessments  for  populations  living  in  the 
vicinity  of  hazardous  waste  sites.  This 
link  between  research  and  public  health 
assessments,  and  the  process  for 
distilling  priority  data  needs  for  ranked 
hazardous  substances  from  information 
gaps  found  in  associated  ATSDR 
Toxicological  Profiles,  is  described  in 
the  ATSDR  Decision  Guide  for 
Identifying  Substance-Specific  Data 
Needs  Related  to  Toxicological  Profiles 
(54  FR  37618,  September  11, 1989).  (The 
relationship  between  information  gaps 
and  priority  data  needs  is  shown  in 
Figure  1.)  Briefly,  this  guide  identified 
categories  of  exposure  and  toxicity  data 
needs  necessary  to  assess  the  four  basic 
steps  involved  in  performing  public 
health  assessments. 
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Exposure  Assessment — (1) 

Environmental  Pathways.  (2)  Human 

Contact 
Hazard  Identiflcation — (3) 

Toxicokinetics,  (4)  Physiologic/Health 

Effect 

The  linkages  between  the  release  of  a 
hazardous  substance  in  the  environment 
and  impact  on  human  health  can  only  be 
fully  determined  when  the  scientific 
underpinnings  for  these  four  basic  steps 
are  available.  In  the  absence  of  these 
data,  the  public  health  assessment 
process  necessarily  involves  using 
certain  assumptions.  Filling  the  data 
needs  related  to  these  four  steps  will 
lead  to  reduced  uncertainty  in  such 
assumptions.  The  relationships  between 
these  four  steps  and  priority  data  needs 
are  as  follows: 

Exposure  Assessment 

Of  importance  to  ATSDR  in  meeting 
its  statutory  mandates  is  the  need  to 
make  reasonable  scientific  assessments 
based  on  levels  of  contaminants  found 
in  the  environment  at  or  around 
CERCLA  sites.  In  order  to  accomplish 
this  goal,  a  major  objective  of  this 
research  program  is  to  establish 
linkages  between  levels  of  contaminants 
in  the  environment  and  levels  in  tissue/ 
target  organs  that  are  associated  with 
an  adverse  health  effect.  ATSDR 
understands  this  requires  (1)  the 
development  end  validation  of  sensitive 
analytical  methods  for  measuring  levels 
of  contaminants  in  environmental 
media;  (2)  information  on  background 
levels  in  the  general  environment;  (3) 
information  on  contaminant  levels  at  or 
near  hazardous  waste  sites;  and  (4) 
knowledge  of  contaminants' 
environmental  fate.  Further,  extending 
environmental  contaminant  levels  to 
human  tissues  concentrations  requires 

(1)  the  development  and  validation  of 
sensitive  analytical  methods  for 
contaminant  detection  in  human  tissues; 

(2)  bioavailability  data;  (3]  information 
on  background  levels  in  non-exposed 
populations;  and  (4)  information  on 
levels  in  tissues  for  populations  living  at 
or  near  hazardous  waste  sites.  Thus,  a 
major  priority  data  need  for  this  data 
needs  research  program  will  be  to 
collect  (where  appropriate],  evaluate, 
and  interpret  data  for  both 
environmental  media  and  human  tissues 
for  environments  and  populations 
around  hazardous  waste  sites. 

Hazard  Identification 

Toxicology  and  pharmacokinetic 
testing  of  priority  hazardous  substances 
is  vital  in  order  to  identify  target  organs 
and  to  establish  tissue  dosimetry.  This 
information  is  critical  in  completing  the 
association  among  levels  of  these 


substances  in  the  environment,  levels  in 
human  tissues,  and  levels  associated 
with  adverse  health  effects.  When 
information  is  lacking  to  identify  the 
most  sensitive  target  organs  (and  doses 
associated  with  these  effects)  following 
acute,  intermediate  and  chronic 
exposures  to  each  substance,  it 
generally  will, become  a  priority  data 
need;  and  the  identified  health  effect 
studies  will  be  conducted  via  the  most 
relevant  exposure  route(s) 
representative  of  conditions  at 
hazardous  waste  sites.  Currently, 
ATSDR  does  not  extrapolate  toxicity 
data  across  exposure  routes  or  exposure 
durations.  However.  ATSDR 
acknowledges  that  such  extrapolations 
may  be  done  on  a  substance-by- 
substance  basis  after  toxicokinetics 
information  has  been  established. 

Once  linkages  have  been  established 
across  exposure  routes,  between  levels 
in  the  environment,  and  levels  in 
specific  human  tissues  associated  with 
health  effects,  it  should  be  feasible  to 
develop  strategies  for  mitigation  of  these 
effects.  Mechanistic  studies  can  be 
undertaken  to  elucidate  the 
pathophysiology  of  the  health  effects; 
leading  ultimately  to  the  development  of 
clinical  methods  for  mitigating  any 
adverse  health  effects  of  exposure  to 
persons  living  around  hazardous  waste 
sites. 

The  final  point  to  be  noted  in  the 
development  of  this  applied  research 
program  is  the  heavy  reliance  on  the 
collection  of  quality  human  data  to 
validate  the  substance-specific  exposure 
and  toxicity  findings  evidenced  from 
animal  studies  and  equivocal  human 
studies.  This  information  will  be 
obtained  by  conducting  exposure  and 
health  effects  studies,  and  through  the 
establishment  of  subregistries  within  the 
frarfieworkof  ATSDR's  National 
Exposure  Registry. 

Implementation  of  Substance-Specific 
Research  Program 

CERCLA,  as  amended  as  section 
104(i](5)(D].  states  that  it  is  the  sense  of 
Congress  that  the  costs  for  conducting 
this  research  program  be  borne  by  the 
manufacturers  and  processors  of  the 
hazardous  substances  under  TSCA/ 
FIFRA.  or  by  cost  recovery  from 
responsible  parties  under  CERCLA. 
ATSDR  interprets  the  Congressional 
intent  to  mean  that  portions  of  this 
CERCLA  Substance-Specific  Applied 
Research  Program  will  be  conducted  via 
regulatory  mechanisms,  private  sector 
voluntarism,  and  through  the  direct  use 
of  CERCLA  funds.  Moreover,  CERCLA. 
as  amended,  requires  that  ATSDR 
consider  recommendations  of  the 
Interagency  Testing  Committee  (ITC) 


established  under  section  4(e)  of  the 
Toxic  Substances  Control  Act  on  the 
types  of  research  to  be  done.  ATSDR  is 
an  active  participant  in  this  committee; 
none  of  the  proposed  36  substances  are 
being  considered  by  the  ITC  at  this  time. 

A.  TSCA/FIFRA 

In  the  development  and 
implementation  of  the  research  program, 
ATSDR  and  EPA  have  established 
procedures  to  identify  priority  data 
needs  of  mutual  interest  to  federal 
programs.  Generally,  this  begins  during, 
or  prior  to,  the  fmalization  of  the  priority 
data  needs.  These  data  needs  will  be 
filled  through  a  program  of  toxicological 
testing  under  TSCA  or  FIFRA.  This 
portion  of  the  research  will  be 
conducted  according  to  established 
TSCA/FIFRA  procedures  and 
guidelines.  This  testing  will  fulfill  more 
than  one  federal  program's  need.  It  is 
ATSDR's  intent  to  ensure  that  data 
needs  pursued  under  TSCA/FIFRA 
administrative  arrangements  are  subject 
to  independent  scientific  peer  review. 

B.  Private  Sector  Voluntarism 

The  ATSDR  encourages  private  sector 
voluntary  conduct  of  research  on  select 
priority  data  needs.  Private  sector 
organizations,  that  agree  with  the 
priority  of  the  data  need,  may  volunteer 
to  conduct  research  to  fill  specific 
priority  data  needs  identified  in  this 
notice  by  indicating  their  interest  during 
this  public  comment  period.  Concept 
proposals  (1-2  pages),  not  detailed  study 
designs  or  protocols  are  solicited  at  this 
time.  A  review  committee  comprised  of 
scientists  from  ATSDR,  the  National 
Toxicology  Program  (NTP).  and  the 
Environmental  Protection  Agency  (EPA) 
will  review  the  voluntary  efforts 
proposed.  Based  on  the  review 
committee's  recommendations.  ATSDR 
will  determine  which,  and  how.  specific 
voluntary  research  projects  will  be 
pursued  with  volunteering  organizations 
(Figure  2).  It  is  the  intent  of  ATSDR  to 
only  enter  into  voluntary  research 
projects  in  ways  that  lead  to  high 
quality  scientific  work.  This  would 
include  the  necessity  of  peer  review  of 
study  protocols  and  results. 

C.  CERCLA 

Those  priority  data  needs  that  are  not 
filled  by  TSCA/HFRA  or  initial 
voluntarism  will  be  considered  for 
funding  by  ATSDR  through  its  CERCLA 
budget.  A  large  portion  of  this  research 
program  is  envisioned  to  be  unique  to 
CERCLA,  e.g.,  on  substances  not 
regulated  by  other  programs  or  on 
research  needs  specific  to  public  health 
assessments.  Mechanisms  to  fill  these 
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priority  data  needs  may  include  a 
second  caU  for  voluntarism.  Again, 
scientiiic  peer  review  of  study  protocols 
and  results  would  occur  for  all  research 
conducted  under  this  auspice. 

Sabstance-Spedfic  Priority  Data  Needs 

The  priority  data  needs  identified  in 
Table  1  are  considered  available  for 
conduct  at  the  discretion  of  ATSDR 
and/or  EPA  via  mechanisms  that 
include  TSCA/FIFRA,  private  sector 
voluntarism  or  CERCLA.  These 


exposure  and  toxicity  priority  data 
needs  are  divided  into  Groups  A  and  B 
for  further  refinement.  Croup  A  priority 
data  needs  are  the  highest  ranked 
priority  data  needs  while  Group  B  are 
priority  data  needs  that  will  be  filled 
pending  the  results  of  Group  A  testing  or 
that  are  not  of  the  most  urgent  public 
health  concern  to  ATSDR  at  the  present 
time.  No  hierarchies  are  set  among  any 
one  substance's  Group  A  or  Group  B 
priority  data  needs.  Reassignments 


between  priority  data  need  groups  will 
be  considered  by  ATSDR  on  a 
substance-by-substance  basis  pending 
the  collection  and  evaluation  of 
additional  data. 

Additional  information  on  Croup  A 
and  B  data  needs  can  be  obtained  in  the 
ATSDR  document  Cross-Substance 
Priorities.  This  document  is  available  for 
review  by  writing  to  ATSDR  at  the 
address  listed  in  the  ADDRESSES  section 
of  this  notice. 


Table  1.— SuesTANCE-SPEanc  Pbkjrjty  Data  Needs 


Group  A 


Aklhn/Oiektnn: 

EpNtemiologRai  studies  on  Vt\«  heattn  effects  o(  aldrln  and  dtektrin  (Spaoal 

omflhmm  erntpoir^s  include:  cancer,  jmmunotoxicity,  neurolonoly,  and 

reproduethw  and  de«efc)pni«ntal  logaaty). 
Do«e-<espone«  data  In  anmala  tof  inldnnadiale-durauon  oral  exposure. 
Arsentc 

ConnpaiatTve  toxicofilnetic  studies  to  detennine  if  an  appropriate  animet 

speoes  can  be  identified. 
8enzen« 

EpideinotogBai  aludtas  on  the  heaHh  affects  of  t)enzene  (Special  emphasis 

andpoMKs  mdude:  imrnmotoMicily,  and  reproductive  and  devefopmentat 

toxicity). 
Dose-response  data  n  aramols  (or  acuta-  and  intermediate-duration  oral 

exposure.  The  sutxtvomc  study  srxHihj  IrKlude  an  extended  repfpductive 

organ  hMopaMwiogy. 
2-«p6ciaa  dawalopwental  tooactty  study  via  oral  mposure. 
NeurotOMicotosy  battery  of  tests  via  oral  exposure. 
Beryilium: 

Dose-fesponse  data  in  animals  for  acute-  and  intermediale-duralion  ifihalaCon 

a^Mxma.  The  subdvorac  study  stxxM  include  extended  reproductive 

orgm  MsiaiMtftatogir. 
2-spMie»  davolmiwiainaf  tONCity  study  via  inhalation  exposure. 
Cadmiunt 

Epidemiotogicaf  studies  on  the  health  effects  o(  cadmium  (Special  emphasis 

endpoiryta  ■iclude'  cancer,  renal  toxicrty,  hepatotoxicity,  inmurKXoxicity, 

ne^aotonoty.  respiratory  tOHiaty,  reproductive  and  deveiopmentai  toxicity. 

and  doae  reiponae  data  for  lem  than  kietime  estposure). 
CartMn  Tatrachionde; 

Cpidowiiological  atudtoa  on  the  health  effects  of  CCt.  (Specral  etnphasis 

aiwipoints  include;  cancer,  invnunotoxicity,  neurotoxicity,  and  reproducttw* 

and  dovotoprwwim  toocMy)^ 
Doss-responae  data  «i  anmala  tar  chronic  oral  exposure.  TTw  study  should 

incKxie  extended  leproductive  organ  and  nervous  tissue  (and  demeanor) 

htstopatftolofiy. 
Ctiloroethane: 

EpidemiotogKal  studtes  on  the  heaith  effects  of  chloroethane  (Special  em- 

phMta  andpoinls  mdude:  wnmunotoxicity.  neurotoxicity,  and  reproductive 

tojBcity). 
Doaaregponaa  data  in  anmais  tor  acute-  and  intermediate-duration  oral 

expoaucM.  The  subctwomc  study  should  include  an  evaluation  of  immune 

and  nervous  system  (and  behavior,  demeanor)  tissues,  and  extended 

repradUdiM  or^an  hntopathotogy 
Companiaa  tOMCoiunetK  stuctas  (across  routa/species). 
Chloroform: 

Epidanvotoglcal  studtes  en  the  health  effects  of  chloroform  (Special  empha- 
sis endpowits  include:  cancer,  iminunotoxicity,  neurotoxicity,  and  reproduc- 
tive and  dBvetopmemal  loodoty). 
Dose-response  data  in  antmals  for  intermediate-duration  oral  expoaure. 
Ctvomium: 

Oosa^reaponee  data  in  ananala  for  acute-duralion  exposure  to  chromium  (VI) 

and  (ItQ  via  oral  exposure  and  for  intermediate-duration  exposure  to 

ctwomioRi  (VI)  via  oral  exposure. 

MUligerteraiian  lepfoductive  (oddly  study  via  oral  exposure  to  diroinium  (W) 

w>d(\A^ 
Cyanide: 

Epidemiological  (tudtes  on  the  henth  effects  of  cyanide  (Special  emphasis 

endponla  include:  a&toiM  ettacts  on  the  thyroid  gland,  a>Kt  reproductive 

arxl  doMtopmontai  toaadly). 


Groups 


Bioavailability  from  soil 


Halt-lrves  n  surface  water,  groundwater. 
Bioaveilability  from  soiL 

None. 


Environmental  fate  in  air. 

Factors  affecting  bioavailability  in  air. 

Immunotoxicology  battery  of  tests  following  oral  exposure. 

None. 


Nnmunotoxicology  battery  of  tests  via  oral  exposure. 
Hatl-lite  in  aoiL 


Dose-response  data  irv  animals  for  chronic  inhalalion  expoaures.  The  s^udy  should 
include  an  evaluation  of  nervous  system  (and  betwvnr)  I 


None. 


Immunotoxicoiogy  battery  of  tests  foUowing  oral  exposure  to  chromium  (Ul)  and 

(Vi). 
2-specie8  developmental  toxicity  study  via  oral  exposure  to  chrorrium  (tff)  and 

(VI). 


Evaluation  of  the  environnvental  fate  of  cyanide  In  soil 


UMI 
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Table  1.— Substance-Specific  Priority  Data  Needs— Continued 


Group  A 


Dose-response  data  in  animals  tor  acute-  and  intermediate-duration  expo- 
sures via  inhalation.  The  sutxihronic  study  should  include  extended  repro- 
ductive organ  histopathology  and  evaluation  of  neurobehavioral  and  neuro- 
pathological  endpojnts. 
2-Spe6es  developmental  toxicity  study  via  oral  exposure. 
p,p'-DDT,  ODD.  DOE: 

Epidemiological  studies  on  the  health  effects  of  DDT,  ODD  and  DDE  (Special 
enDphasB  endpoints  include:  cancer,  immunotoxicity,  neurotoxicity,  and 
reproductive  and  developmental  toxicity). 
Dose-response  data  in  animals  for  chronic-duration  oral  exposure. 
Comparativa  toxicokinetic  study  (across  routes/ species). 
Di(2-ethylhexyl)phthalate: 

Epidemiological  studies  on  the  health  effects  of  DEHP  (Special  emphasis 
endpoints  include:  cancer  and  reproductive  and  developmental  toxicity). 
Dose-response  data  in  animals  for  acute-  and  intermediate-duration  oral 
exposures.  The  subchronic  study  should  include  an  extended  histopatholo- 
gical  evaluation  of  Mie  immunologic  and  r>eurologic  systems. 
Multigeneration  reproductive  toxicity  study  via  oral  exposure. 
Comparative  toxicokinetic  studies  (Studies  designed  to  examine  how  manv 
mals  metabolize  and  distribute  DEHP  as  compared  lo  rodents  via  oral 
exposure). 
Lead: 

Epidemk>logical  studies  on  the  health  effecU  of  lead  (Special  emphasis 
endpoints  include:  cancer,  hematopoietic  toxicity,  neurotoxicity,  imnHinotoxi- 
city,  reproductive  and  developmental  toxicity,  and  dose-response  data). 
Mechanistic  studies  on  the  neurotoxic  effects  of  lead. 
Mercury: 

Epidemiological  studies  on  the  health  effects  of  mercury  (Special  emphasis 
endpoints  Include:  cancer,  immunotoxicity.  neurotoxicity,  and  reproductive 
and  developmental  toxicity). 
Multigeneration  reproductive  toxicity  study  via  oral  exposure. 
Methylene  Chloride: 

Dose-response  data  in  animals  tor  acute-  and  intermediate-duration  oral 
exposure.  The  subchronic  study  should  include  extended  reproducSvt 
organ  histopathology.  neuropathology  and  demeanor,  and  immunopatho- 
logy. 
.2-species  developmental  toxicity  study  via  the  oral  route. 
Nickel: 

Epidemiological  studies  on  the  health  effects  of  r^ickel  (Special  emphasis 
endpoints  include:  cancer,  immunotoxicity,  neurotoxicity,  and  reproductive 
and  developmental  toxk;lty). 
Dose-response  data  in  animals  tor  acute-  and  intermediate-duration  oral 
exposures. 
Polychk>nnated  Biphenyt  Compounds: 

Epidemiological  studies  on  the  health  effects  of  PCBs  (Special  an)phasis 
endpoints  include:  cancer,  immunotoxicity,  gastrointestinal  toxicity,  thyroid 
toxicity,  hematopoietic  toxicity,  and  reproductive  and  developmental  toxici- 
ty). 

Dose-response  data  in  animals  tor  acute-  and  intermediate-duration  oral 

exposures. 
Polycyclic  Aromatic  Hydrocartx>ns  (includes  IS  substances): 

Epidemiological  studies  on  the  health  effects  of  PAHs  (Special  emphasis 

endpoints  Include:  cancer,  immunotoxicity,  reproductive  and  developmental 

toxicity,  and  adverse  skin  effects). 
Dose-respor«e  data  in  animals  for  intermediate  duratk>n  oral  exposures.  The 

sut>chronic  study  should  include  extended  reproductive  organ  histopatho- 
logy and  Immunopathology. 
2-Species  developmental  toxicity  study  via  inhalation  or  oral  exposure. 
Selenium: 

Epidemiological  studies  on  the  health  effects  of  selenium  (Special  emphasis 

endpoints  include:  cancer,  immunotoxicity,  reproductive  and  developmerttal 

toxicity,  hepatotoxiaty  and  adverse  skin  effects). 
Dose-response  data  in  animals  for  acute-duration  oral  exposure. 
Tetrachloroethylene: 

Epidemiological  studies  on  the  health  effects  of  tetrachloroethylene  (Special 

emphasis  endpoints  include:  cancer,  immunotoxicity,  reproductive  and  de- 
velopmental toxicity,  hepatotoxicity  and  neurotoxicity). 
Dose-response  data  in  animals  tor  acute-duration  oral  exposure,  including 

neuropathology  and  demeanor,  and  imnninopathology. 
Multigeneration  reproductive  toxicity  study  via  oral  exposure. 
Toluene: 

Dose-response  data  in  animals  for  acute-  and  intermediate-duration  oral 

exposures.  The  subchronic  study  should  include  an  extended  histopathotoi- 

cal  evaluation  of  ttie  immune  system. 
Comparative  toxicokinetic  studies  (Characterization  of  absorption,  distribution, 

and  excretion  via  oral  exposure). 
Neurotoxicolr>gy  battery  of  tests  via  oral  exposure. 


Group  B 


Bioavailability  and  btoaccumulation  from  so*. 


None. 


None. 


Immunotoxicotogy  battery  of  tests  via  oral  exposure. 
Carcinogenicity  testing  (2  year  boassay)  ma  oral  exposure. 


None, 


Neurotoxicotogy  battery  of  tests  via  oral  exposure. 
BioavailaMity  of  nickel  from  soH. 


Photodegradation  of  PCBs  in  air  and  water. 

Bioavaiiabiltty  of  PCBs  in  air,  water  and  soil. 

Dose-response  data  in  animals  for  acute-  and  intermediale-duratwn  inhalation 
•xposurea.  The  subchronic  study  shoukJ  include  extended  reproductive  oroan 
hislopattwiogy.  ^ 


Dose-response  data  In  animals  tor  acute-  and  intermediate-duration  inhalation 

exposures.  The  subchronic  study  shouW  include  extended  reproductive  organ 

histopathology  and  immunopattx>logy. 
Mechanistic  studies  on  nonaltemant  PAHs,  on  how  mixtures  of  PAHs  can 

influence  the  ultimate  activation  of  PAHs.  and  on  how  PAHs  affect  rapidly 

proliferating  tissues. 


Immunotoxicology  battery  of  tests  via  oral  exposure. 


Dose-response  data  m  animals  for  chronic-duration  oral  expoaura.  Induding 

neuropathology  and  demeanor,  and  immunopathotogy. 
2-Specie8  developmentat  toxicity  study  via  oral  exposure 


Mechanism  of  tokiene-induced  neurotoxicity. 


52182 


Federal  Register  /  Vol.  56.  No.  201  /  Thursday,  October  17.  1991  /  Notices 


Table  1.— Substance-Speofic  PRiORmr  Data  Needs— Continued 


GroupA 


Group  B 


Trichkxoethylefie: 

Epidemiotogical  studies  on  the  health  effects  of  tnchloroethylene  (Special 
emphasiS  endpoints  include:  cancer,  developmental  toxicity,  and  neurotoxi- 
city). 

Dose-response  data  in  animals  for  acute-duration  oral  exposure. 
Vinyf  Chlonde: 

Epidemiological  studies  on  the  health  effects  of  vinyt  chkxxte  (Spedsl 
emphasis  endpoints  include:  cancer,  Immurwtoxicity,  reproductive  arxj  de- 
velopmental toxicity,  hepatotoxicity.  and  neurotoxicity). 

Dose-response  data  in  animals  for  acute-duration  inhalation  exposure. 

Multiger>eration  reproductive  toxicity  study  via  inhalation. 
Zinc: 

Dose-response  data  m  animals  for  acute-  and  intermediate-duration  orai 
exposures.  The  suochromc  study  should  Include  an  exterxjed  histopatholoi- 
cal  evaluation  of  trie  immunologic  and  neurological  systems. 

Multigeneration  reproductive  toxicity  study  via  oral  exposure. 

Carcinogenicity  testing  (2-y6ar  bioassay)  via  oral  exposure. 


Neurotoxicotogy  tiattery  of  tests  via  the  oral  route. 
kTwnunotoxicoiogy  battery  of  tests  via  the  oral  route. 


Dose-response  data  in  animals  for  chronic-duration  Inhatation  mipo&un. 
Mitigation  of  vmyt  chloride-mduced  toxicity. 
2-species  developmental  toxicity  study  via  inhalabon. 


r4one. 


As  previously  stated  ATSDR 
considers  that  a  portion  of  this  research 
will  be  most  appropiiately  conducted 
utilizing  CERCLA  data  and  resources. 
Toward  this  end,  ATSDR  has  identified 
particular  data  needs  that  will  be 
considered  for  implementation  by 
ATSDR  programs.  These  priority  data 
.needs  fall  into  both  the  exposure  and 
.  toxicity  data  needs  categories. 

A  major  exposure  priority  data  need 
for  this  applied  research  program  will  be 
to  collect,  evaluate,  and  interpret  data 
from  contaminated  media  around 
hazardous  waste  sites;  and  this  has 
been  identified  by  ATSDR  as  a  priority 
data  need  for  all  38  substances. 
However,  ATSDR  realizes  that  a  large 
amount  of  information  has  already  been 
collected  through  individual  state 
programs  and  the  EPA's  CERCLA 


activities.  ATSDR  will  therefore 
evaluate  the  extant  information  from 
these  programs  in  order  to  help  fill  data 
needs  on  substance-specific  exposures. 

ATSDR's  role  as  a  public  health 
agency  addressing  environmental  health 
is,  where  appropriate,  to  collect  human 
data  to  validate  substance-specific 
exposure  and  toxicity  findings.  This 
information  will  be  obtained  by  ATSDR 
through  the  conduct  of  exposure  and 
health  effects  studies,  and  through  the 
establishment  and  use  of  substance- 
specific  subregistries  of  persons 
potentially  exposed  to  these  substances 
within  the  Agency's  National  Exposure 
Registry.  When  a  subregistry,  or  a 
human  exposure  study  is  identified  as  a 
priority  data  need,  the  responsible 
ATSDR  program  will  consider  this 
recommendation  and  determine  its 


feasibility,  dependent  on  identifying 
appropriate  populations  and  funding 
(Table  2).  These  priority  data  needs  may 
be  reclassified  following  considerations 
of  feasibility,  and  any  reclassification 
will  be  published  in  the  Federal 
Register. 

ATSDR  acknowledges  that  the 
conduct  of  human  studies  to  determine 
possible  linkages  between  exposure  to 
hazardous  siibstances  and  human  health 
effects  may  be  accomplished  other  than 
by  Agency  programs  or  under  other 
ATSDR-sponsored  auspices.  Toward 
that  end,  the  private  sector  and  other 
governmental  programs  are  encouraged 
to  use  ATSDR's  priority  data  needs  to 
plan  their  research  activities,  i.e..  to 
identify  appropriate  populations  and 
conduct  studies  answering  the  specific 
human  health  questions. 


Tabj^  2.— Substance-Specific  Priority  Data  Needs  for  Consideration  by  ATSDR  Programs 


Substance 


AJdrin/Dieklfin 


Arsenic 

Benzene . 

Beryllium _ _ 

Cadmium 

Cart>on  Tetrachloride 

Chloroethane _.. 

Chtoroform 

Chromimn 

Cyanide 

p.p'-ODT,  ODD.  DOE 


UMI 


Priority  Human  Data  Needs 


Exposure  levels  in  humans  livir^  near  hazardous  waste  sites  and  other  populations,  such  as  worliars  exposed  to  aidrin 

and  dieldhn. 
Carxidate  for  subregistry  of  exposed  persons. 
Exposure  levels  in  humans  Itving  near  hazardous  waste  sites  and  other  populations,  such  aS  worhers  exposed  to 

arsenic. 
Exposure  leveta  in  humans  livinfl  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

benzene. 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

l>erytlium. 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

cadmium. 
Evakjabon  of  existing  registries  of  exposed  persons. 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populatk>ns,  such  as  workers  exposed  to  CCU. 
Candidate  for  suixegistry  of  exposed  persons. 
Candidate  for  subregistry  o<  exposed  persons. 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

cfiioroforTTi. 
Candklate  for  subregistry  of  exposed  persons. 
Exposure  levels  in  humans  Rving  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

chromium. 
Candidate  for  subregistry  of  exposed  persons. 
Exposure  levels  in  humans  Innng  near  hazardous  waste  sites  and  other  populatkins,  such  as  workers  exposed  to 

cyanide. 
Candidate  for  subregistry  of  exposed  persons. 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to  DOT 

DDD,  and  DDE. 
Candidate  for  subregistry  of  exposed  persons. 
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Table  2.— Substance-Specific  Priority  Data  Needs  for  Consideration  by  ATSDR  Programs— Continued 


Substance 


Di(2-ethylhexyi)phmalate .. 


Lead 

Mercury.. 


Methylerte  Cttlor<de ., 

NicKol , .1 

Pol/chlorinated  Biphenyl  Compounds. 


Priority  Human  Data  Needs 


Polycyclic  Aromatic  Hydrocartions  (includes 
1 S  substances). 


Selenium ...... 

Tetrachtoroethylene . 

Toluene 


Trichloroethylene 
Vinvl  Chloride. 


Zinc. 


f" 


Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

DEHP. 
Candidate  for  subregistry  of  exposed  persons 

Exposure  levels  « tiumans  Iwnng  noar  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to  lead 
Candidate  for  subregistry  of  exposed  persons. 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

inefcury. 
Candidate  lor  subregistry  of  exposed  persons. 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

niethylene  chloride. 
Candidate  tor  subregistry  of  exposed  persons. 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

nickel. 
Candidate  for  subregistry  of  exposed  persons 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

PCBs. 
Candidate  for  subregistry  of  exposed  persons. 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

PAHs. 
Candidate  for  subregistry  of  exposed  persons. 
Exposure  levels  in  humans  hvmg  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

selenium. 
Candidate  for  subregistry  of  exposed  persons 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

tetrachloroethylene. 
Candidate  for  subregistry  of  exposed  persons. 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

toluene. 
Candidate  lor  subrogntry  of  exposed  persons. 
Exposure  levels  in  humans  Ii\dh9  "*af  hazardous  waste  sites  and  other  populations,  such  as  workers  exposed  to 

trichloroethylene. 
Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  nvorkers  exposed  to  vinyl 

chloride. 
Candidate  for  subregistry  of  exposed  persons 

Exposure  levels  in  humans  living  near  hazardous  waste  sites  and  other  populations,  such  as  vwjrkers  exposed  to  zinc 
Candidate  for  subregistry  of  exposed  persons. 


Dated:  October  9. 1991. 
Walter  R.  Dowdle, 

Acting  Administrator.  Agency  for  Toxic 
Substances  and  Disease  Registry. 

BIUJNQ  CODE  41M-70-H 
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Figure  2. 

ATSDR's  Initiation  of  its  Superfund  Applied 
Research  Program  to  Fill  Priority  Data  Needs 


ATSDR  Publishes  Initial  Set  of  Priority  Data  Needs 
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Meetings: 
Rulemaking  Committee,  52251 

Agency  for  International  Development 

RUl^S 

Acquisition  regulations: 
Disadvantaged  enterprises;  contracting  and 
subcontracting  requirements,  52212 

Agriculture  Department 

See  Food  Safety  and  Inspection  Service;  Forest  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

RUIXS 

Alcohol;  viticultural  area  designations: 
Benmore  Valley.  CA,  52190 

Army  Department 

5ee  Engineers  Corps 

Arts  and  Humanities,  Nationai  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
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Centers  for  Disease  Control 

NOTICES 

Meetings: 
Smoking  and  Health  Interagency  Committee,  52272 

Commerce  Department 

See  also  International  Trade  Administration;  National 

Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
52254 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list;  additions  and  deletions,  52256 
(2  documents) 

Commodity  Futures  Trading  Conwnission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
Give-up  charges  and  floor  brokerage  payment,  52256 

Defense  Department 

See  also  Engineers  Corps 
RULES 

Acquisition  regulations: 
fVotests.  disputes,  and  appeals;  contracting  ofTicer's 
decisions,  52440 


Civilian  health  and  medical  program  of  uniformed  servtccs 
(CHAMPUS): 
Mental  health  services — 
Acute  inpatient  psychiatric  care.  etc..  S2193 
Inpatient  psychiatric  care.  52198 

Delaware  River  Basin  Commission 

NOTICES 
Hearings.  52259 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

52260 
Grants  and  cooperative  agreements;  availability,  etc.: 
Library  Services  and  Construction  Act  library  literacy 
program,  52260 

Employment  and  Training  Administration 

NOTICES 

Nonimmigrant  aliens  temporarily  employed  as  registered 
nurses;  attestations  by  facilities;  list,  522S5 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
52293 

Energy  Department 

See  Federal  Energy  Regulatory  Conunission 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  52442 
Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Fox  River  and  Chain-O-Lakes.  McHenry  and  Lake 

Counties.  IL  52257 
Spotsylvania  County.  VA.  52257 

Meetings: 
Environmental  Advisory  Board.  52258 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Connecticut.  52205 
PROPOSED  RULES 
Air  programs;  fuel  and  fuel  additives: 

Gasoline  and  alcohol  blends  volatility.  52316 
Drinking  water: 
National  primary  drinking  water  regulations — 
Radionuclides;  maximum  contaminant  levels; 
correction.  52241 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  52269 
Weekly  receipts.  52269 
Meetings: 
Ozone  Transport  Commission.  52270 
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Executive  Office  of  ttie  President 

See  Science  and  Technology  Policy  Office 

Federal  Aviation  Administration 

RUL£S 

Airworthiness  directives: 

Partenavia.  52188 
NOTICES 
Meetings: 

Research,  Engineering,  and  Development  Advisory 
Committee.  52308 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  52312 
(2  documents) 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 

Interstate  pipelines — 
Facilities  construction  and  replacement.  52330 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking   . 
directorate  filings,  etc.: 

United  Illuminating  Co.  et  al.  52261 
Environmental  statements;  availability,  etc.: 

Central  Vermont  Public  Service  Corp.,  52263 
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Pacific  Gas  &  Electric  Co..  52267 

Raton  Gas  Transmission  Co..  52268 

South  Georgia  Natural  Gas  Co.,  52268 

Trunkline  Gas  Co.,  52268 

Williams  Natural  Gas  Co.,  52269 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent; 
Montmorency  and  Otsego  Counties,  MI,  52308 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  52271 

Federal  Railroad  Administration 

PROPOSED  RULES 

Railroad  accident  reporting:  meeting.  52241 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  52312 
(2  documents) 

Financial  Management  Service 

See  Fiscal  Service 
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NOTICES 

Su'ety  companies  acceptable  on  Federal  bonds: 
Universal  Underwriters  Insurance  Co.,  52311 

Fisti  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bear  River  Migratory  Bird  Refuge,  UT,  52291 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 
New  drug  applications — 
Upjohn  Co.;  approval  withdrawn,  52272 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Canadian  products,  imported;  review  and  inspection 

requirements  exemption;  withdrawn.  52218 
Sodium  nitrate  as  anticoagulant  in  fresh  blood  of 

livestock;  increased  level,  52218 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

Alaska  region.  52251 

Rocky  Mountain  region,  52251 
Environmental  statements;  availability,  etc.: 

Dixie  National  Forest.  UT.  52253 

General  Services  Administration 

NOTICES 

Property  transfers: 
Cannelton  Locks  and  Dam.  Perry  County,  IN,  52271 

Healtti  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 
Public  Health  Service;  Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
52271 

Healtti  Care  Financing  Administration 

NOTICES 

Meetings: 
Medicare-Physician  Relationships  Advisory  Committee. 
52272 

Healtti  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Property  improvement  and  manufactured  home  loans; 
lending  institutions  approval,  52414 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  52274 
Mortgage  and  loan  insurance  programs: 
Property  improvement  and  manufactured  home  loans; 
lending  institutions  approval;  maximum  expense-to- 
income  ratios  for  creditworthiness  determinations, 
52438 
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Inter-American  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  52313 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau: 
National  Park  Service:  Reclamation  Bureau 

internal  Revenue  Service 

PrIOPOSEO  RULES 

Income  taxes: 
Consolidated  return  regulations — 

Consolidated  groups;  hearing.  52240 
Small  business  corporations;  one  class  of  stock 
requirement 
Correction.  52240 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development;  Overseas 
Private  Investment  Corporation 

international  Trade  Administration 

NOTICCS 

Antidumping  and  countervailing  duties: 
Administrative  review  requests.  52254 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
CSX  Transportation.  Inc..  52292.  52293 

(2  documents) 
Providence  &  Worcester  Railroad  Co.,  52293 

Labor  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration;  Mine  Safety  and  Health 
Administration:  Occupational  Safety  and  Health 
Administration 

Land  Management  Bureau 

RULES 
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(2  documents] 
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Colorado.  52211 
NOTICES 
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Arizona,  52274 
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Oregon.  52274 
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Wyoming,  52275 
Conservation  and  recreation  areas: 

California  Desert  Conservation  Area  Plan,  52275 
Environmental  statements;  availability,  etc.: 

Cockrell  Oil  Corp.  Coalbed  Methane  Project.  UT.  52276 
Oil  and  gas  leases: 

Utah,  52277 

Wyoming,  52277 
Realty  actions;  sales,  leases,  etc.: 

California,  52277 

Minnesota,  52278 

Montana,  52278 

Nevada,  52279 
(2  documents) 
Survey  plat  filings: 

Wyoming,  52279 


Withdrawal  and  reservation  of  lands: 
Alaska,  52280 
Idaho,  52280 
Montana,  52281 
Nevada, 52283 
New  Mexico,  52284.  52285 
(2  documents) 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
Regional  Offices;  addresses,  commercial  FTS  facsimile 
numbers,  and  geographic  jurisdictions,  52187 

Mine  Safety  and  Health  Administration 

RULES 

Metal  and  nonmetal  safety  and  health: 
Explosives 
Partial  stay;  conection,  52193 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  52213 
NOTICCS 
Meetings: 

Space  Science  and  Applications  Advisory  Committee, 
52301 

National  Commission  on  Severely  Distressed  Public 
Housing 

NOTICES 

Meetings;  correction.  32301 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Arts  National  Council,  52301 
Humanities  National  Council,  52302 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  systems: 
Lamps,  reflective  devices,  and  associated  equipment — 
Replaceable  light  source  dimensional  information: 
lower  beam  headlighting  requirements.  52242 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish.  52214 

Gulf  of  Alaska  groundfish.  52213 
(2  documents) 

Western  Pacific  Region  pelagic,  52214 
PROPOSED  RUUS 
Coastal  Zone  Act;  implementation: 

Reauthorization  amendments;  phase  one.  52220 
NOTICES 
Meetings: 

Killer  whales;  capture,  care,  and  maintenance  for  public 
display.  52255 

North  Pacific  Fishery  Management  Council,  52255 


VI 
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National  Park  Service 

NOTICES 

Eavironmental  statements;  availability,  etc: 
Cheeseboro  Canyon/Palo  Comado  Canyon  and  Santa 
Monica  Mountains  National  Recreation  Area.  CA. 
52291 
Timpanogos  Cave  National  Monument  UT.  52291 
Meetings: 
Farmington  River  Study  Committee.  52292 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Wolf  Creek  Nuclear  Operating  Corp..  52302 

Applications,  hearings,  determinations,  etc.: 
Illinois  Power  Co.  et  al..  52303 

Occupational  Safety  afid  Heatttt  Administration 

NOTICES 

State  plans;  standards  approval,  etc.: 
Iowa.  52296-52299 
i  (2  documents) 

Maryland.  52300 

Overseas  Private  investment  Corporation 

NOTICES 

Meetings.  52304 

Pension  Benefit  Guaranty  Corporation 

RUtES 

Single-employer  plans: 
FYemium  payments.  52192 

Put>lic  Health  Service 

See  also  Centers  for  Disease  Control:  Food  and  Drug 
Administration 

NOTICES 

Meetings: 
Scientific  Integrity  Advisory  Committee.  52273 

Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
Quarterly  status  tabulation  of  water  services  and 
repayment  52285 
Meetings: 
Colorado  River  Basin  Salinity  Control  Advisorj'  Council. 
52290 


Small  Business  Administration 

RULES 

Business  loans: 

Rural  loan  program:  lenders  making  guaranteed  loans  of 
less  than  $75,000  to  smell  businesses  in  rural  areas. 
52187 
NOTICES 

Commercial  and  fixed  rate  loans:  interest  rates.  52306 
Disaster  loan  areas: 

New  York.  52306 

New  York  et  al..  52306.  52307 
(2  documents) 

Utah.  52307 
Meetings;  regional  advisory  councils: 

Arizona.  52307 

Connecticut  52307 

North  Carolina.  52307 

Tennessee.  52307 

Texas.  52306 

Social  Security  Administration 

PROPOSED  RULES 
Social  security  benefits: 
Disability  and  blindness  determinations — 
Respiratory  system  listing.  52231 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 

52273 

Transportation  Department 

See  Federal  Aviation  Administratioa*  Federal  Highway 
Administration:  Federal  Railroad  Administration: 
National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  also  Alcohol.  Tobacco  and  Firearms  Bureau:  Fiscal 
Service;  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

52309.  52310 

(3  documents) 
Notes.  Treasury: 
H-1998  series.  52311 


Separate  Parts  in  This  Issue 

Part  II 

Environmental  Protection.  52316 


Resolution  Trust  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  52313 


Part  III 

Department  of  Energy.  Federal  Energy  Regulatory 
Commission.  52330 


Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
Semiconductors  National  Advisory  Committee.  52303 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Philadelphia  Stock  Exchange.  Inc..  52305 


Partly 

Department  of  Housing  and  Urban  Development  52414 

Part  V 

Department  of  Defense.  52440 

Part  VI 

Department  of  Energy.  52442 


Severely  Distressed  Public  Housing,  National  Commission 

See  National  Commission  on  Severely  Distressed  Public 
Housing 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


This  section  ol  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabtlrty  and  legal  effect  most 
of  wt)ich  are  keyed  to  and  codified  in 
the  Code  ol  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Nsted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection 
Board. 

action:  Final  rule. 

summary:  The  Merit  Systems  Protection 
Board  is  amending  part  1201  by  revising 
appendix  II  to  reflect  the  current 
addresses,  commercial  and  FTS 
facsimile  numbers,  and  geographic 
jurisdictions  of  its  regional  offices.  This 
action  is  being  taken  to  correct  the 
commercial  facsimile  numbers  for  the 
Boston,  Dallas,  St.  Louis,  San  Francisco, 
and  Seattle  regional  offices,  to  add  the 
commercial  facsimile  number  for  the 
Atlanta  regional  office,  and  to  add  FTS 
facsimile  numbers  for  all  of  the  regional 
offices. 

The  Board  is  publishing  this  rule  as  a 
final  rulp  pursuant  to  5  U.S.C.  1204fh). 

EFFECTIVE  DATE:  October  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Duward  Sumner  (202)  65.Vfl892. 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights,  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— [AMENDED] 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  1204  and  7701  unless 
otherwise  noted. 

2.  Appendix  II  to  part  1201  is  revised 
to  read: 


Appendix  II  to  Part  1201 — Appropriate 
Regional  Office  for  Filing  Appeals 

All  submissions  shall  be  addressed  to  the 
Regional  Director.  Merit  Systems  Protection 
Board,  at  the  addresses  listed  below, 
according  to  geographic  region  of  the 
employing  agency  or  as  required  by 
i  1201.4(d)  of  this  part.  Address  of 
Appropriate  Regional  GfTice  and  Ari?a 
Served: 

1.  Atlanta  Regional  GfTice.  401  W.  PeachU«e 
Street,  NW.,  10th  Floor.  Atlanta,  Georgia 
30308 

Commercial  Facsimile  No.:  (404)  730-2767 
FTS  Facsimile  Na:  FTS  880-2767 
(Alabama.  Florida.  Georgia,  Mississippi, 
North  Carolina,  and  South  Carolina.) 

2.  Boston  Regional  Office,  10  Causeway 
Street,  Room  1078,  Boston,  Massachusetts 
02222-1042 

Commercial  Facsimile  No.:  (617)  565-6903 
FTS  Facsimile  No.:  FTS  835-5903 
(Connecticut,  Maine,  Massachusetts,  New 
ttampshire,  Rhode  Island,  and  Vermont.) 

3.  Chicago  Regional  Office.  230  South 
Dearborn  Street,  31  st  Floor,  Chicago, 
Illinois  60604-1669 

Commercial  Facsimile  No.:  (312)  886-4231 
FTS  Facsimile  No.:  FTS  886-4231  (Illuiois 
(all  locations  north  of  Springfieldl,  Indiana, 
Michigan.  Minnesota.  Ohio,  and 
Wisconsin.) 

4.  Dallas  Regional  Office,  1100  Commerce 
Street  room  6F20,  Dallas,  Texas  75242-01^9 

Commercial  Facsimile  No.:  (214)  767-0102 
FTS  Facsimile  No.:  FTS  729-0102 
(Arkansas.  Louisiana,  Oklahoma,  and 
Texas) 

5.  Denver  Regional  Office.  730  Simms  Street, 
suite  301,  P.O.  Box  25025,  Denver,  Colorado 
80225-0025 

Commercial  Facsimile  No.:  (303)  231-5205 
FTS  Facsimile  No.:  FTS  554-5205  (Arizona, 
Colorado,  Kansas,  Montana.  Nebraska, 
Nevada,  New  Mexico,  North  Dakota,  South 
Dakota,  Utah,  dnd  Wyoming.) 

6.  New  York  Regional  Office,  26  Federal 
Plaza,  room  3137-A,  New  York,  New  York 
10278-0022 

Commercial  Facsimile  No.:  (212)  264-1417 
FTS  Facsimile  No.:  FTS  264-1417  (New 
York,  Puerto  Rico,  Virgin  Islands,  and  the 
following  counties  in  New  Jersey:  Bergen, 
Essex,  Hudson,  Hunterdon,  Morris,  PasS')ic, 
Somerset,  Sussex.  Union,  and  Warren.) 

7.  Philadelphia  Regional  Office,  U.S. 
Customhouse,  room  501,  Second  and 
Chestnut  Streets.  Philadelphia, 
Pennsylvania  19106-2904 

Commercial  Facsimile  No.:  (215)  597-3456 
FTS  Facsimile  No.:  FTS  597-3456 
(Delaware,  Pennsylvania,  Virginia — except 
cities  and  counties  served  by  Washington 
Regional  Office,  West  Virginia,  and  the 
following  counties  in  New  Jersey:  Atlantic, 
Burlington,  Camden,  Cape  May, 
Cumberland,  Gloucester,  Mercer, 
Middlesex,  Monmouth,  Ocean,  and  Salem.) 
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8.  St.  i^uis  Regional  Office,  911  Washington 
Avenue,  room  615,  St.  Louis.  Missouri 
63101-1203 

Commercial  Facsimile  No.:  (314)  425-<294 
FTS  Facsimile  No.:  FTS  279-4294  (Illinois 
(Springfield  and  all  locations  south),  Iowa, 
Kentucky,  Missouri,  and  Tennessee.) 

9.  San  Francisco  Regional  Office.  525  Market 
Street,  room  2800.  San  Francisco,  California 
94105-2789 

Commercial  Facsimile  No.:  (415)  744-3194 
FTS  Facsimile  No.:  FTS  484-3194 
(California.) 

10.  Seattle  Regional  Office.  915  Second 
Avenue,  suite  1840,  Seattle,  Washington 
98174-1001 

Commercial  Facsimile  No.:  (206)  553-6484 
FTS  Facsimile  No.  FTS  399-6484  (Alaska, 
Hawaii,  Idaho,  Oregon.  Washington,  and 
Pacific  overseas  areas.) 

It.  Washington  Regional  Office.  5203 
Leesburg  Pike,  suite  1109.  Falls  Church, 
Virginia  22041-3473 

Commercial  Facsimile  No.:  (703)  756-7112 
FTS  Facsimile  No.:  FTS  756-7112 
(Washington,  DC  Maryland,  all  overseas 
areas  not  otherwise  covered,  and  the 
following  cities  and  counties  in  Virginia: 
Alexandria,  Falls  Church.  Arlington. 
Fairfax  City,  Fairfax  County,  Loudoun,  and 
Prince  William.) 
Dated:  October  15, 1991. 

Robert  E.  Taylor. 

Clerk  of  the  Board. 

[VR  Doa  91-25177  Filed  10-17-91;  8:43  am) 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  122 

Business  Loans,  Rural  Loan  Program 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Final  rule. 

SUMMARY:  Section  307  of  Public  Law 
101-574,  the  Small  Business 
Administration  and  Amendments  Act  of 
1990,  enacted  on  November  15. 1990  (104 
Stat.  2814)  (1990  legislation),  amended 
the  Small  Business  Act  by  adding  a  new 
section  7(a)(19)(C)  which  authorizes  a 
lender  to  retain  one  half  of  the  guaranty 
fee  when  it  makes  a  guaranteed  loan  of 
less  than  $75,000  to  a  small  business 
located  in  a  rural  area.  If  the  guaranteed 
loan  to  a  business  in  a  rural  area  is 
$75,000  or  more,  the  participating  lender 
is  allowed  to  keep  one  half  of  the 
guaranty  fee  attributable  to  $75,000  on  <* 
pro  rata  basis.  This  final  regulation 
implements  these  provisions. 
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EFFECTIVE  DATE:  October  18. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Charles  R.  Hertzberg.  Assistant 
Administrator  for  Financial  Assistance, 
Small  Business  Administration,  409 
Third  Street  SW..  Washington.  DC 
20416.  Telephone  202/205-6490. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  7(a)(19)(C)  of  the  Small 
Business  Act  (15  U.S.C.  636(a)(19)(C)) 
(Act),  if  a  guaranteed  loan  of  under 
$75,000  is  made  to  a  small  business  in  a 
rural  area  under  section  7(a)  of  the  Act, 
the  lender  is  allowed  to  keep  one  half  of 
the  guaranty  fee.  Also,  if  a  lender  makes 
a  guaranteed  loan  of  $75,000  or  more  to 
a  business  in  a  rural  area,  such  lender  is 
authorized  to  retain  one  half  of  the 
guaranty  fee  attributable  to  $75,000.  On 
June  4, 1991,  SBA  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (56  FR  25378)  in  which  it 
proposed  to  implement  the  1990 
legislation.  One  comment  was  received 
from  a  trade  association  which  voiced 
support  for  the  regulation.  It  stated  that 
the  regulation,  if  Hnalized,  should  have  a 
positive  impact  on  the  delivery  of  small 
business  loans  guaranteed  by  the  SBA 
to  the  rural  business  community.  SBA  is 
amending  the  regulation  as  proposed. 

At  the  present  time,  the  guaranty  fee 
(payable  to  SBA)  is  two  percent  of  the 
guaranteed  portion  of  a  loan  made 
pursuant  to  section  7(a)  of  the  Act. 
except  for  loans  with  a  maturity  of  one 
year  or  less  or  for  loans  made  by 
development  companies  under  section 
7(a)(13)  of  the  Act.  Accordingly,  a 
lender,  under  this  final  regulation,  is 
authorized  to  retain  up  to  $750  of  the 
guaranty  fee  (one  half  of  the  two  percent 
attributable  to  $75,000).  Under  the 
provisions  of  the  1990  legislation  this  so- 
called  rural  loan  program  terminates 
with  respect  to  guaranteed  loans 
approved  by  SBA  after  September  30. 
1995. 

The  rural  loan  program  is  separate 
and  distinct  from  SBA's  small  loan 
program  [i.e.,  loans  of  $50,000  or  less) 
authorized  by  section  7(a)(19)(B)  of  the 
Act  which  contains  its  own  provisions 
with  respect  to  the  lender  retaining  one 
half  of  the  guaranty  fee.  Consequently,  a 
lender  which  makes  a  rural  loan  of 
$50,000  or  less  is  authorized  to  retain 
only  one  half  of  the  guaranty  fee  under 
section  7(a)(19)(C);  the  retention 
provisions  of  section  7(a)(19)(B)  would 
not  apply. 

The  final  regulation  sets  forth  the 
general  rule  regarding  retention  of 
guaranty  fees  for  the  rural  loan  program. 
Since  the  1990  legislation  does  not 
define  "rural  area",  SBA  defines  the 
term  in  a  manner  similar  to  that  used  by 
SBA  in  another  of  its  programs  relating 


to  development  companies  (see  §  108.2 
of  this  Title).  Under  the  definition  as 
stated  in  the  final  regulation,  a  "rural 
area"  means:  (1)  Any  political 
subdivision  or  unincorporated  area  in  a 
nonmetropolitan  county  (as  defined  by 
the  Economic  Development  Division, 
Economic  Research  Service,  U.S. 
Department  of  Agriculture)  or  the 
equivalent  thereof,  or  (2)  any  political 
subdivision  or  unincorporated  area  in  a 
metropolitan  county  or  the  equivalent 
thereof,  with  a  resident  population  of 
less  than  20,000  if  SBA  has  determined 
such  political  subdivision  or  area  to  be 
rural.  The  SBA  plans  to  supply  its  field 
offices  with  the  necessary  information 
from  the  U.S.  Department  of  Agriculture. 
The  final  regulation  provides  that  the 
proceeds  of  a  guaranteed  loan  made 
under  this  rural  loan  program  could  be 
used  for  any  of  the  purposes  set  forth  in 
section  7(a)  of  the  Act. 

Compliance  With  Executive  Orders 
12291  and  12612,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  and 
the  Paperwork  Reduction  Act,  44  U.S.C. 
ch.  35. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  SBA 
certifies  that  this  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

SBA  certifies  that  this  final  rule  is  nut 
a  major  rule  for  the  purposes  of 
Executive  Order  12291,  since  the  change 
is  not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  final  rule  would  not  impose 
additional  reporting  or  recordkeeping 
requirements  which  would  be  subject  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Chapter  35. 

This  final  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Asses Aient 
in  accordance  with  Executive  Order 
12612. 

List  of  Subjects  in  13  CFR  Part  122 

Loan  programs/business.  Small 
businesses. 

Pursuant  to  the  authority  contained  in 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C.  634(b)(6)),  SBA  amends  Part 
122.  Chapter  I  Title  13,  Code  of  Federal 
Regulations,  as  follows: 

PART  122— BUSINESS  LOANS 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634  (b)(6)  and  636(a). 

2.  Subpart  B  of  part  122  is  amended  by 
adding  new  SS  122.60. 122.60-1. 
122.60-2  and  122.60-3  to  read  as  follows: 


§  122.60    Rural  lu>an  Program. 

§  122.60-1    General  Rule. 

The  Act  authorizes  a  Lender  to  retain 
one  half  of  the  guaranty  fee  with  respect 
to  a  guaranteed  loan  of  less  than  $75,000 
to  a  small  business  concern  in  a  rural 
area.  With  respect  to  a  guaranteed  loan 
of  $75,000  or  more  to  a  small  business 
concern  in  a  rural  area,  a  Lender  may 
retain  one  half  of  the  guaranty  fee 
attributable  to  $75,000.  The  proceeds  of 
a  guaranteed  loan  made  pursuant  to  this 
section  of  the  regulations  may  be  used 
for  any  of  the  purposes  prescribed  under 
section  7(a)  of  the  Act.  This  rule 
terminates  for  guaranteed  loans 
approved  by  SBA  after  September  30, 
1995. 

§122.60-2    Rural  area. 

For  the  purposes  of  this  section,  "rural 
area"  means: 

(a)  Any  political  subdivision  or 
unincorporated  area  in  a 
nonmetropolitan  county  (as  defined  by 
the  Economic  Development  Division. 
Economic  Research  Service,  U.S. 
Department  of  Agriculture)  or  the 
equivalent  thereof,  or 

(b)  Any  political  subdivision  or 
unincorporated  area  in  a  metropolitan 
county  or  the  equivalent  thereof,  with  a 
resident  population  of  less  than  20,000  if 
SBA  has  determined  such  political 
subdivision  or  area  to  be  rural. 

§  122.60-3    Calculation  of  guaranty  fee. 

The  guaranty  fee  (as  described  in 
§  120.104-l(a)  of  this  Title)  is  calculable 
with  respect  to  the  guaranteed  portion  of 
any  loan  made  under  section  7(a)  of  the 
Act  other  than  a  loan  repayable  in  one 
year  or  less  or  a  loan  under  section 
7(a)(13). 

(Catalog  of  Federal  Domestic  Assistance 
Programs.  No.  59.012.  Small  Business  Loans] 

Dated:  September  12, 1991. 
Patricia  Saiki, 
Administrator. 
(FR  Doc.  91-25076  Filed  10-17-91;  8:45  am] 

BILUNO  CODE  MOS-OI-II 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-CE-7S-AD;  Amendment  39- 
8066;  AD  91-22-06] 

AlrworthineM  Directives;  Partenavia 
P-68  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
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ACTION'  Final  rule:  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD)  that  is 
applicable  to  Partenavia  P-68  series 
airplanes.  This  action  requires  the 
installation  of  a  reinforcement  strip  on 
the  lower  side  of  the  horizontal  tailplane 
and  the  incorporation  of  airspeed 
limitations  until  the  reinforcement  strip 
is  installed.  Tests  have  shown  that  the 
affected  airplanes  do  not  meet 
horizontal  tail  load  requirements.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  horizontal  stabilator 
failure,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Effective  November  12. 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12. 1991. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  3, 1992. 

ADDRESSES:  Partenavia  Service  Bulletin 
No.  85.  dated  July  16. 1991.  that  is 
discussed  in  this  AD  may  be  obtained 
from  Partenavia.  Costruzioni 
Aeronautiche  S.pA..  Via  G.  Pascoli  n.  7. 
80026  Casoria  (NA),  Italy.  This 
information  may  also  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  this  AD  in  triplicate 
to  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  91-CE-75-AD.  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carl  F.  Mitfag.  Program  Officer. 
Brussels  Aircraft  Certification  OITice. 
FAA.  Europe.  Africa,  and  Middle  East 
Office,  c/o  American  Embassy.  B-1000 
Brussels.  Belgium;  Telephone  (322) 
513.38.30;  Facsimile  (322)  230.68.99;  or. 
Mr.  Mike  Dahl,  Project  Officer.  Small 
Airplane  Directorate.  Airplane 
Certification  Service.  FAA.  601  E.  12th 
Street.  Kansas  City.  Missouri  64106; 
Telephone  (816)  426-6932;  Facsimile 
(816)  426-2169. 

SUPPLEMENTARY  INFORMATION:  The 
Registro  Aeronautico  Italiano  (RAI). 
which  is  the  airworthiness  authority  for 
Italy,  recently  notified  the  FAA  that  an 
unsafe  condition  may  exist  on 
Partenavia  P-68  series  airplanes.  The 
RAI  advises  that  the  affected  airplanes 
do  not  meet  horizontal  tail  load 
requirements.  The  RAI  conducted  wind 
tunnel  tests  on  a  full-scale  tail  section  to 
gain  an  understanding  of  the 
aerodynamic  characteristics  of  the 
horizontal  stabilator.  Results  showed  an 
increase  of  the  aerodynamic  coefficients 


in  terms  of  tailplane  lift  slope  in 
comparison  with  the  theoretical  values 
used  for  the  original  certification  of  the 
P-68  series  airplanes.  The  RAI 
developed  a  rational  analysis  for 
horizontal  tail  loads  and  distribution 
and  performed  a  new  horizontal 
tailplane  static  test.  During  the  static 
test,  the  applied  load  exceeded  limit 
load,  but  the  demonstrated  safety 
margin  was  determined  to  be  lower  than 
the  required  1.5. 

The  manufacturer.  Partenavia,  has 
issued  Service  Bulletin  (SB)  No.  85. 
dated  July  16. 1991,  which  specifies  the 
installation  of  a  reinforcement  strip  on 
the  lower  side  of  the  horizontal 
tailplane,  and  the  installation  of  an 
operating  limitation  placard  on  the 
instrument  panel  until  the  reinforcement 
strip  is  installed  on  Partenavia  P-68 
series  airplanes.  The  RAI  classified  this 
service  bulletin  as  mandatory  and 
issued  RAI  AD  91-271 /P-6&-44,  dated 
July  31. 1991.  in  order  to  assure  the 
airworthiness  of  these  airplanes  in  Italy. 
The  airplanes  are  manufactured  in  Italy 
and  are  type  certificated  for  operation  in 
the  United  States.  Pursuant  to  a  bilateral 
airworthiness  agreement,  the  RAI  has 
kept  the  FAA  totally  informed  of  the 
above  situation. 

The  FAA  examined  the  findings  of  the 
RAI.  reviewed  all  available  information, 
and  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States.  Since  this  condition 
could  exist  or  develop  in  other 
Partenavia  P-68  series  airplanes  of  the 
same  type  design,  an  airworthiness 
directive  (AD)  is  being  issued  that 
specifies  actions  that  will  prevent 
horizontal  stabilator  failure,  which  could 
result  in  loss  of  control  of  the  airplane. 
The  actions  require  the  installation  of  a 
reinforcement  strip  on  the  lower  side  of 
the  horizontal  tailplane  and  the 
incorporation  of  interim  airspeed 
limitations  until  the  reinforcement  strip 
is  installed  in  accordance  with  the 
instructions  in  Partenavia  SB  No.  85, 
dated  July  16, 1991. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impracticable  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days.  Although 
this  action  is  in  the  form  of  a  final  rule 
that  involves  requirements  affecting 
immediate  flight  safety  and.  thus,  ivas 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenler's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  dosing  date  for  com.-nents.  in  the 
Rules  Docket  at  the  address  given 
above.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  end  Procedures 
(44  FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  •1421  and  1423: 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§3913    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

91-22-06  Partenavia:  Amendment  39-8066: 
Docket  No.  91-CB-75-AD.  Applicability: 
P-68  Series  (not  applicable  to  AP-68TP 
Series)  airplanes  (serial  numbers  1 
through  327).  certiHcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  horizontal  stabilator  failure, 
which  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Within  the  next  10  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD. 
accomplish  the  following: 

(1)  Change  the  airspeed  limitations  in 
Section  2  Operating  liimilations  of  the 
Partenavia  P-68  Flight  Manual  to  correspond 
with  Part  A  of  Partenavia  Service  Bulletin 
(SB)  No.  85,  dated  July  16. 1991.  and  operate 
the  airplane  accordingly. 

(2)  Install  the  Operating  Limitation  Placard 
that  is  included  with  Partenavia  SB  No.  85, 
dated  July  16, 1991,  on  the  airplane 
instrument  panel  within  the  pilot's  clear  view 
and  operate  the  airplane  accordingly. 

(b)  Within  the  next  500  hours  TIS  after  the 
effective  date  of  this  AD.  install  a 
reinforcement  strip  on  the  lower  side  of  the 
horizontal  tailplane  in  accordance  with  the 
instructions  in  paragraphs  1  through  5  of  Part 
B  of  Partenavia  SB  No.  85.  dated  July  16. 1991. 

(c)  After  compliance  with  paragraph  (b)  of 
this  AD.  paragraphs  (a)(1)  and  (a)(2)  of  this 
AD  no  longer  apply  and  the  Operating 
Limitation  Placard  may  be  removed  and  the 
flight  manual  limitations  may  be  restored  to 
their  original  measurements. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety,  may 
be  approved  by  the  Manager.  Brussels 
Aircraft  Certification  Office.  FAA.  Europe. 
Africa,  and  Middle  East  Office,  c/o  American 
Embassy,  B-1000  Brussels.  Belgium.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Brussels  Aircraft  Certification 
Office. 

(f)  The  modifications  and  installations 
required  by  this  AD  shall  be  done  in 
accordance  with  Partenavia  Service  Bulletin 
No.  85.  dated  July  16. 1991.  This  incorporation 


by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Partenavia,  Costruzioni 
Aeronautiche  S.p.A..  Via  G.  Pascoli  n.  7. 
80026  Casoria  (NA).  Italy.  Copies  may  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street.  Kansas  City.  Missouri,  or 
at  the  Office  of  the  Federal  Register,  1100  L 
Street.  NW;  room  8401,  Washington,  DC. 
This  amendment  becomes  effective  on 
November  12, 1991. 

Issued  in  Kansas  City,  Missouri,  on 
October  4. 1991. 

Barry  D.  Clements. 

Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  91-25102  Filed  10-17-91;  8:45  am) 

BILUNG  CODE  4910-13-« 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

IT.D.  ATF-315;  Reference  Notice  No.  717] 

RIN  1S12-AA07 

Benmore  Valley  Viticultural  Area  (91F- 
002P) 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

ACTION:  Treasury  decision,  final  rule. 

summary:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  is  establishing  an 
American  viticultural  area  in  the 
southwest  comer  of  Lake  County, 
California  to  be  known  as  "Benmore 
Valley."  This  final  rule  is  the  result  of  a 
petition  submitted  by  Compliance 
Specialists,  Santa  Rosa,  CA,  on  behalf  of 
Vimark  Inc.,  a  Benmore  Valley  vineyard 
owner.  The  Bureau  of  Alcohol,  Tobacco 
and  Firearms  believes  the  establishment 
of  viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  will  allow  wineries  to 
designate  the  specific  grape-growing 
areas  where  their  wines  originate,  and 
will  help  consumers  identify  the  wine 
they  purchase. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  N.  Bacon.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW.,  Washington,  DC  20226;  telephone 
(202)  927-8230. 


SUPPLEMENTARY  INFORMATION: 
Background 

ATF  regulations  in  27  CFR  part  4 
allow  the  establishment  of  definite 
viticultural  areas.  These  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements.  Section  9.11, 
title  27,  CFR,  defines  an  American 
viticultural  area  as  a  delimited  grape- 
growing  region  distinguishable  by 
geographic  features,  the  boundaries  of 
which  are  delineated  in  subpart  C  of 
part  9.  Under  27  CFR  4.25a(e)(2),  any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  an 
American  viticultural  area.  Approved 
American  viticultural  areas  are  listed  in 
27  CFR  part  9. 

Petition 

Compliance  Specialists,  Santa  Rosa, 
California,  on  behalf  of  Vimark,  Inc.,  a 
vineyard  owner,  petitioned  ATF  to 
establish  a  viticultural  area  in  southwest 
Lake  County,  California  to  be  known  as 
"Benmore  valley."  The  Benmore  Valley 
viticultural  area  contains  about  1440 
acres,  of  which  125  acres  are  currently 
planted  to  Chardonnay  grapes.  There 
are  no  bonded  wineries  in  the 
viticultural  area. 

Name 

Benmore  Valley,  at  2,400  feet  in 
elevation,  is  prominently  identified  on 
U.S.G.S.  maps.  The  earliest  use  of  this 
name  can  be  traced  to  the  late 
nineteenth  century.  The  petition  stated 
that  use  of  the  name  Benmore  for  this 
area  originated  with  the  nineteenth 
century  cattle  rustler,  Benjamin  Logan 
Moore,  or  Ben  Moore.  Ben  Moore  would 
steal  cattle  in  adjacent  Mendocino 
County,  and  then  drive  them  to  Lake 
County  into  the  hidden  valley  which 
now  bears  his  name.  He  would  later 
drive  the  cattle  into  Sacramento  valley 
where  he  would  sell  them.  Ben  Moore 
continued  this  practice  for  many  years 
until  emigrating  to  South  America  to 
escape  the  Law.  The  1988  Lake  County 
Historical  Society  publication,  Porno 
Bulletin,  further  details  the  historical 
aspects  of  Ben  Moore,  and  his  life  in 
Benmore  Valley.  The  Benmore  name 
also  appears  on  a  number  of  other  local 
geographical  features,  including 
Benmore  Creek.  Upper  Benmore  Road, 
and  Benmore  Ridge  Camp.  The  Benmore 
name  may  be  found  on  the  Hopland. 
Purdys  Gardens  and  Lakeport  U.S.G.S, 
maps. 

Boundaries 

The  petitioner  submitted  two  1:24,000 
scale  U.S.G.S.  maps  which  are  the 
largest  scale  maps  that  describe  the 
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area.  The  boundaries  of  the  Benmore 
Valley  viticultura!  area  coincide  in  a 
peneral  manner  with  the  Benmore 
Valley  area  which  is  so  labeled  on  the 
Purdys  Gardens  and  Hopland  U.S.G.S. 
naps.  The  boundary  of  the  viticultural 
area  closely  follows  the  peaks  that 
surround  the  valley,  and  the  viticultural 
area  encompasses  the  valley  floor  of 
Benmore  Valley  and  a  portion  of  the 
watershed  surrounding  it.  The  exact 
boundaries  are  described  in  §  9.138. 

Distinguishing  Features 

The  petitioner  provided  the  following 
evidence  relating  to  geographic  features 
which  distinguish  the  viticultural  area 
from  the  surrounding  areas. 

Climate 

Benmore  Valley  is  characterized  by  a 
cooler  climate  than  surrounding  areas. 
University  of  California  Hopland  Field 
Station  data  shows  Benmore  Valley  to 
be  a  Region  I  classification  with  fewer 
than  2.000  annual  heat  units.  Adjacent 
areas  in  Mendocino  County  are  warmer. 
McDowell  Valley  two  miles  distant  is 
classified  as  a  Region  II  area  with  2.500 
to  3,000  annual  heat  units,  while  the  City 
of  Hopland  three  miles  distant  is 
classified  as  having  a  Region  III  climate 
with  3,000  to  3,500  annual  heat  units. 

Kelseyville  and  Middletown  in  Lake 
County  are  classified  as  Region  III  or 
Region  IV  climates  and  are  much 
warmer.  Ten-year  statistical  data  from 
the  Hopland  Field  Station  shows  that 
the  growing  season  begins  later  in  the 
year  in  Benmore  valley  than  in  adjacent 
areas.  The  date  of  the  last  frost  in 
Benmore  Valley  occurs  as  much  as  one 
month  later  than  in  surrounding  areas, 
including  both  higher  mountain 
elevations  and  lower  valley  areas. 
Although  Benmore  Valley  does  not    • 
experience  high  temperatures,  the  valley 
tends  to  warm  up  earlier  and  cool  later 
than  other  coastal  areas,  and  thus  stay 
warm  for  a  longer  part  of  the  day.  This 
fact,  together  with  the  relative  lack  of 
fog  in  the  valley,  provides  a  suitable 
climate  for  grape  growing. 

Soils 

Soil  types  found  within  Benmore 
Valley  differ  from  soils  in  the  mountains 
surrounding  the  valley.  The  three  soil 
t\  pes  on  the  valley  floor  are  Manzanita 
loam  which  predominates.  Still  loam, 
and  Wolfcreek  loam.  These  are  deep, 
well-drained  soils  of  slow  to  moderately 
slow  permeability  found  on  alluvial 
plains.  These  soils  contrast  sharply  with 
those  in  the  surrounding  mountains.  Soil 
types  of  the  surrounding  mountains  are 
complexes  made  of  mixtures  of 
Maymen,  Etsel,  Mayacama  and  Snook 
soils,  all  shallow,  excessively  drained 


soils  derived  from  weather  shale  and 
sandstone. 

Elevation 

Benmore  Valley  can  be  described  as  a 
slight  depression  in  the  surrounding 
mountains.  The  valley  itself  is  a  high 
elevation  upland  valley,  higher  than 
most  nearby  areas,  but  isolated  from 
other  areas  by  even  higher  mountains 
immediately  surrounding  the  valley.  The 
valley  floor  elevation  is  2,400  feet  with 
the  surrounding  mountains  averaging 
2.800  feet,  and  rising  to  the  north  to  just 
over  3.000  feet  in  elevation. 

Water 

The  petition  states  that  three  man- 
made  lakes  and  a  natural  creek  provide 
adequate  natural  water  supply  for 
vineyard  production.  There  is  a  high 
water  table,  which  contrasts  with  the 
surrounding  mountain  area  with  little 
water  capacity.  Due  to  its  high 
elevation,  there  are  no  watercourses 
which  flow  into  the  valley.  This  natural 
watershed  boundary  provides  definition 
between  the  valley  and  its  surrounding 
ureas. 

Notice  of  Proposed  Rulemaking 

In  response  to  the  petition  submitted 
by  Compliance  Specialists,  ATF 
proposed  the  Benmore  Valley 
viticultural  area  in  Notice  No.  717,  (56 
FR  21971).  on  May  13, 1991.  ATF 
solicited  comments  in  that  notice 
regarding  the  proposed  viticultural  area. 

Comments 

No  comments  were  received  in 
losponse  to  the  notice  during  the  45-day 
comment  period  which  ended  on  June 
27, 1991.  As  a  result,  ATF  is  adopting  the 
viticultural  area  as  proposed  in  Notice 
No.  717,  on  the  basis  of  the  evidence 
presented  in  the  petition. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Benmore 
Valley  viticultural  area  that  it  is 
approving  or  endorsing  the  quality  of  the 
wine  from  this  area.  ATF  is  approving 
this  area  as  being  distinct  from 
surrounding  areas,  but  not  better  than 
other  areas.  By  approving  the  area,  ATF 
will  allow  wine  producers  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
Benmore  Valley  wines. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
T'^gulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 


regulatory  flexibility  analysis  is  not 
required  because  this  final  rule  is  not 
expected  (1)  to  have  significant 
secondary,  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(2)  to  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291.  and  a  regulatory 
Impact  analysis  is  not  required  because 
it  will  not  have  an  armual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  oi 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographical 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  44  U.S.C.  chapter  35.  and  its 
implementing  regulations.  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Charles  N.  Bacon,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas.  Wine. 

Authority  and  Issuance 

Accordingly.  27  CFR  part  9  is 
amended  as  follows: 

PART  9-AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation  for 
part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Subpart  C  is  amended  by 
adding  S  9.138  to  read  as  follows: 

§9.138    Benmore  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Benmore  Valley." 
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(b)  Approved  Maps.  The  appropriate 
maps  for  determining  the  l)oundaries  of 
the  Benmore  Valley  viticultural  area  are 
two  U.S.G.3.  maps.  They  are  entitled: 

(1)  "Hopland  CA."  7.5  MinDte  Series, 
edition  of  1960.  (photoinspected  1975); 
and 

(2)  "Purdys  Gardens.  CA."  7.5  Minute 
Series,  edition  of  1958.  (photoinspected 
1975). 

(c)  Boundaries.  The  Benmore  Valley 
viticultural  area  is  located  in  the 
southwest  comer  of  Lake  County. 
California.  It  lies  entirely  within  the 
North  Coast  viticultural  area.  The 
beginning  point  is  an  unnamed  peak  of 
2788  feet  elevation  found  in  the 
southeast  portion  of  section  35,  T.  14  N.. 
R.  11  W..  on  the  "Purdys  Gardens.  CA" 
U.S.G.S.  map: 

(1)  Then  southwest  in  a  straight  line  to 
the  point  where  an  unnamed 
unimproved  road  crosses  the  south 
section  line  of  section  35,  T.  14  N..  R.  11 
VV.,  west  of  Benmore  Creek: 

(2)  Then  following  the  unnamed 
unimproved  road  south  to  the 
intersection  with  the  boundary  between 
Lake  and  Mendocino  Counties; 

(3)  Then  following  the  county 
boundary  between  Lake  and  Mendocino 
Counties  east  and  south  to  the 
intersection  with  the  2800  foot  contour 
line: 

(4)  Then  following  the  2800  foot 
contour  line  in  a  northerly  and  then 
southemly  direction  to  its  intersection 
with  the  boundary  between  Lake  and 
Mendocino  Counties  on  the  southern 
edge  of  section  2,  T.  13  N..  R.  11  W; 

(5)  Then  following  the  boundary 
between  Lake  and  Mendocino  Counties 
east  to  the  point  of  intersection  of 
sections  1.  2. 11,  and  12,  T.  13  N..  R.  11 
VV; 

(6)  Then  southeasterly  in  a  straight 
line  to  an  unnamed  peak  of  2769  feet 
elevation  in  the  center  of  section  12.  T. 
13  N..  R.  11  W: 

(7)  Then  south  in  a  straight  line  to  the 
point  where  the  boundary  between  Lake 
and  Mendocino  Counties  changes  from 
an  east-west  direction  to  a  north-south 
direction; 

(8)  Then  in  a  straight  line  in  an 
easterly  direction  to  an  unnamed  peak 
of  2883  feet  elevation  in  the 
southwestern  portion  of  section  5.  T.  13 
N..  R.  10  W; 

(9)  Then  northeast  in  a  straight  line  to 
the  easternmost  peak  of  an  unnamed 
ridge  with  four  peaks  in  the  center  of 
section  5.  T.  13  N.,  R.  10  W; 

(10)  Then  northerly  in  a  straight  line  to 
an  unnamed  peak  of  2647  feet  elevation 
near  the  north  section  line  of  section  5, 
T.  13  N.,  R.  10  W; 

(11)  Then  westerly  in  a  straight  line  to 


the  point  of  intersection  between  section 
5.  T.  13  N.,  R  10  W.,  section  31.  T.  14  N., 
R.  10  W..  and  section  1.  T.  13  N..  R.  11 
W; 

(12)  Then  northwest  in  a  straight  line 
to  an  unnamed  peak  of  2904  feet 
elevation  in  the  north  portion  of  section 
1.  T.  13  N..  R.  11  W: 

(13)  Then  northwest  in  a  straight  line 
to  an  unnamed  peak  of  2788  feet 
elevation,  the  point  of  beginning. 

Signed:  September  12. 1991. 
Stephen  E.  Higgios. 

Director. 

Approved:  October  4. 1991. 
|oha  P.  Simpaon. 

Deputy  Assistant  Secretary  (Regulatory. 
Tariff  and  Trade  Enforcement). 
[FR  Doc.  91-25092  Filed  10-17-91;  8:45  am) 
BIUJNO  CODE  WW-SI-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
(the  "PBGC's")  regulation  on  Payment  of 
I^miums.  29  CFR  part  2610,  to  reflect  a 
statutorily  mandated  increase  in  the 
PBGC  premium  rates  applicable  to 
single-employer  plans.  There  was  no 
change  for  multiemployer  plans.)  This 
increase  is  effective  %vith  respect  to  plan 
years  beginning  on  or  after  January  1, 
1991. 

EFFECTIVE  DATE:  October  18. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel 
(Code  22500),  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street.  NW. 
Washington.  DC  20006;  telephone  202- 
778-8824  (202-778-8059  forTTY  and 
TDD).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  12021  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508.  ( "OBRA  '90")  amended  section 
4006  of  the  Employee  Retirement  Income 
Security  Act  of  1974.  as  amended 
("ERISA")  to  increase  the  premium  rates 
applicable  to  single-employer  plans. 
Crhere  was  no  change  for  multiemployer 
plans.)  This  increase,  which  is  effective 
for  premium  payment  years  beginning 


on  or  after  January  1, 1991.  has  three 
components. 

First,  the  flat  rate  portion  of  the 
preniium  (which,  for  well  funded  plans, 
constitutes  the  entire  premium)  is 
increased  from  $16  to  $19  per 
participant  Second,  the  variable  rate 
charge  (applicable  to  underfunded 
plans)  is  increased  from  $6  to  $9  per 
$1,000  of  a  plan's  "unfunded  vested 
benefits."  Third,  the  maximum  variable 
rate  charge  for  each  participant  is 
increased  from  $34  to  $53.  (This  new  $53 
statutory  cap.  like  the  old  $34  statutory 
cap.  is  subject  to  the  cap  reduction  rules 
of  S  2610.23(a)(3):  the  PBGC  reminds 
plan  administrators,  however,  that  the 
cap  reduction  ceases  to  exist  after  the 
1992  premium  payment  year.)  Thus,  for 
severely  underfunded  single-employer 
plans,  the  maximum  per-participant 
total  charge  is  increased  from  $50  ($16 
flat  rate  and  $34  variable  rate)  to  $72 
($19  flat  rate  and  $53  variable  rate). 

This  rule  amends  the  TOGCs  Payment 
of  Premiums  regulation,  29  CFR  part 
2610,  to  incorporate  these  new  premium 
rates.  Because  this  premium  increase  is 
mandated  by  statute,  the  PBGC  fmds 
that  notice  of  and  public  comment  on 
this  amendment  would  be  unnecessary. 
See  5  U.S.C.  553(b).  For  this  same 
reason,  the  PBGC  finds  that  good  cause 
exists  for  making  this  amendment 
effective  immediately.  See  5  U.S.C. 
553(d)(3). 

E.0. 12291  and  Regulatory  Flexibility 
Act 

The  PBGC  has  determined  that  this 
amendment  does  not  constitute  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291,  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  nor  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions;  nor  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  rule  merely  incorporates 
the  premium  increase  established  by 
Congress  in  OBRA '90. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2610 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  and  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  part 
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2610  of  chapter  XXVI  of  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2610— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1306. 1307 
(1988  &  Supp.  1 1989).  as  amended  by  sec. 
12021.  Pub.  L.  101-508. 104  Stat.  1388. 1388- 
573. 

§2610.11    [Amended] 

2.  Section  2610.11  is  amended  by 
removing  the  term  "$34"  from  paragraph 
(b)(2)  thereof. 

3.  Section  2610.21  is  amended  by 
revising  the  last  sentence  thereof  to  read 
as  follows: 

§  2610.21    Purpose  and  scope. 

*  *  *  Certain  provisions,  as 
specifically  noted,  apply  to  plan  years 
beginning  on  or  after  January  1, 1989, 
January  1, 1990.  or  January  1. 1991. 

4.  Section  2810.22  is  amended  by 
removing  the  term  "$34"  from  the 
second  sentence  of  the  introductory  text 
of  paragraph  (a)(3).  and  by  revising 
paragraph  (a)(1),  the  first  sentence  of 
paragraph  (a)(2)  and  the  first  sentence  of 
the  introductory  text  of  paragraph  (a)(3) 
to  read  as  follows: 

§  2610.22    Premium  rate. 

(a)  *  *  * 

(1)  Flat  rate  amount.  The  amount 
under  this  paragraph  is  $16  (for  premium 
payment  years  beginning  in  1988, 1989  or 
1990)  or  $19  (for  premium  payment  years 
beginning  on  or  after  January  1, 1991). 

(2)  Variable  rate  amount.  Except  for 
plans  covered  by  an  exemption  or 
special  rule  pursuant  to  S  2610.24,  the 
amount  under  this  paragraph  is  $6  (for 
premium  payment  years  beginning  in 
1988, 1989  or  1990)  or  $9  (for  premium 
payment  years  beginning  on  or  after 
January  1. 1991)  for  each  $1,000  of  a 
plan's  unfunded  vested  benefits,  as 
determined  under  §  2610.23.  with  that 
product  divided  by  the  number  of 
participants  in  the  plan  on  the  last  day 
of  the  plan  year  preceding  the  premium 
payment  year.  •  •  • 

(3)  Cap  on  variable  rate  amount. 
Except  as  modified  by  the  next 
sentence,  in  no  event  shall  the  variable 
rate  amotmt  determined  under 
paragraph  (a)(2)  of  this  section  exceed 
$34  per  participant  (for  premium 
payment  years  beginning  in  1988. 1989  or 
1990)  or  $53  per  participant  (for  premium 
payment  years  beginning  on  or  after 
January  1. 1991).  •  *  * 


Issued  in  Washington.  DC  this  11th  day  of 
October.  1991. 

James  B.  Lockhart  III, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

|FR  Doc.  91-25141  Filed  10-17-91;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56  and  57 
RIN  1219-AA17 

Safety  Standards  for  Explosives  at 
Metal  and  Nonmetal  Mines 

agency:  Mine  Safety  and  Health 
Administration.  Labor. 
ACTION:  Final  rule;  corrections. 

SUMMARY:  This  document  corrects 
several  typographical  errors  in  the  final 
rule  for  safety  standards  for  explosives 
at  metal  and  nonmetal  mines  which 
appeared  in  the  Federal  Register  on 
September  12. 1991  (56  FR  46500). 
EFFECTIVE  DATE:  The  final  rule  as 
published  on  September  12. 1991  (56  FR 
46500)  will  become  effective  November 
1, 1991.  except  for  the  provisions  stayed 
by  that  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey.  Director,  Office  of 
Standards.  Regulations  and  Variances. 
MSHA,  (703)  235-1910. 
SUPPUEMENTARY  INFORMATION:  On 

September  12, 1991.  the  Mine  Safety  and 
Health  Administration  (MSHA) 
published  in  the  Federal  Register  a  final 
rule  for  safety  standards  for  explosives 
at  metal  and  nonmetal  mines  (56  FR 
4G50G).  This  document  corrects  several 
typographical  errors  in  that  rule. 

1.  On  page  46500,  in  the  first  column, 
under  "Summary",  second  paragraph. 
2l8t  line,  "on  location  of  explosive 
material  storage  facilities."  is  correctly 
revised  to  read  as  "on  requirements  for 
storage  of  packaged  blasting  agents.". 

2.  On  page  46500.  in  the  first  column, 
under  "Summary"  second  paragraph. 
23rd  hne,  "on  requirements  for  storage 
of  packaged  blasting  agents,"  is 
correctly  revised  to  read  as  "on  location 
of  explosive  material  storage  facilities,". 

§56.6407    [Corrected] 

3.  Page  46505.  in  the  second  column, 
§  56.6407.  paragraph  (a),  third  line,  "or" 
should  read  "and". 

§56.6501    [Corrected] 

4.  Page  46505,  in  the  third  column, 
§  56.6501.  paragraph  (c)(5).  third  line, 
"blast  area"  should  read  "blast  site". 


§57.6131    [Corrected] 

5.  Page  46510.  in  the  second  column, 
§  57.6131,  in  the  introductory  text,  add 
"(a)"  before  "Storage". 

§57.6304    [Corrected] 

6.  Page  46512.  in  the  second  column. 
§  57.6304,  in  the  Note.  "5  56.6304(b)" 
should  read  "5  57.6304(b)". 

§57.6306    [Corrected] 

7.  Page  46512,  in  the  third  column, 

§  57.6306,  in  the  Note.  "§  56.6306"  should 
read  "§  57.6306". 

§57.6330    [Corrected] 

8.  Page  46513.  in  the  first  column, 

§  57.6330,  in  the  Note.  "5  58.6330"  should 
read  "§  57.6330". 

§57.6501    [Corrected] 

9.  Page  46514.  in  the  first  column. 

§  57.6501,  paragraph  (c)(5),  third  line.  • 
"blast  area"  should  read  "blast  site". 

§57.7055    [Corrected] 

10.  Page  46517,  in  the  second  column, 
section  heading,  "5  58.7055  Intersecting 
holes."  should  read  "5  57.7055 
Intersecting  holes." 

Dated:  October  11. 1991.  .  r 

Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  91-25072  Filed  10-17-91:  8:45  am| 

BILUNO  COOE  «S1(M3-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

32  CFR  Part  199 

ID0O6OIO.8-R] 

RIN  0720-AA02 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Mental  Health  Services 

AQENCY:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  final  rule  implements 
changes  required  by  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1992  and  the  Department  of 
Defense  Appropriations  Act  for  Fiscal 
Year  1991.  as  amended  by  the  Persian 
Gulf  Conflict  Supplemental 
Authorization  and  Personnel  Benefits 
Act  of  1991.  concerning  mental  health 
services  under  CHAMPUS.  The  Acts 
change  the  existing  day  limits  and 
waiver  criteria  for  acute  inpatient 
psychiatric  care,  introduce  new  day 
limits  for  residential  treatment  center 
care,  and  protect  against  economic 
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UMI 


interests  in  referrals  to  inpatient 
facilities  by  health  care  professionals. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  November  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  R.  Knight  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs,  Health  Services 
Financing.  room'lB657.  Pentagon. 
Washington.  DC.  20301-1200.  telephone 
(703)  697-8975. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1991.  Public  Law  lOl- 
510,  and  the  Defense  Appropriations  Act 
for  Fiscal  Year  1991.  Public  Law  101-511. 
Congress  Tinnly  addressed  the  problem 
of  spiraling  costs  for  mental  health 
services  under  CHAMPUS.  As  stated  by 
the  House  Armed  Services  Committee: 

The  cost  of  mental  illness  and  substance 
abuse  is  of  particular  concern  to  the 
committee.  While  CHAMPUS  expenditures 
have  generally  increased  by  50  percent 
between  1988  and  1989.  CR.'WIPUS  mental 
health  expenditures  have  more  than  doubled. 
Last  year  mental  health  costs  accounted  for 
about  one-quarter  of  CHAMPUS's  total 
spending,  far  above,  the  typical  proportion  in 
private  employers'  health  care  plans. 

Closer  inspection  of  CHAMPS  costs 
shows  that  children  and  adolescents 
(dependents  of  active-duty  and  retired 
military  personnel)  are  particularly  heavy 
users  of  inpatient  mental  health  care.  Care  in 
hospitals  and  residential  treatment  centers 
(RTCs)  accounts  for  about  60  percent  of  their 
total  mental  health  costs  *  •  • 

Thus,  control  of  inpatient  costs. 
particularly  for  children  and  adolescents,  is 
essential  to  slowir\g  the  rise  in  CHAMPUS 
mental  health  expenditures. 

H.  Rept.  No.  101-665.  p.  289.  The  Senate 
Appropriations  Committee  sounded  the 
same  call: 

In  recent  years.  CHAMPUS  mental  health 
costs  have  increased  faster  than  other 
elements  of  the  benefit  package.  Mental 
health  costs  more  than  doubled  between  1986 
and  1989  from  $303,000,000  to  $833.000.00a  In 
1989.  mental  health  care  presented  about  25 
percent  of  the  total  CHAMPUS  program, 
costs.  In  contrast,  private  sector  firms 
average  mental  health  cost  was  about  11 
percent  of  total  costs.  Mental  health  costs  in 
the  Blue  Cross/Blue  Shield  Federal  employee 
plan,  which  originally  served  as  a  model  for 
CHAMPUS,  represented  about  4  percent  of 
total  costs. 

CHAMPUS  mental  health  benefits  are  more 
generous  than  plans  available  to  Federal  or 
private  sector  employees  *  *  *. 

The  Committee  feels  that  the  time  has 
come  to  address  the  ever-increasing  cost  of 
mental  health  care  provided  under 
CH.\MPUS  and  has  included  a  general 
provision  which  establishes  certain 
limitations  with  respect  to  mental  health 
care. 

S.  Rept.  No.  101-521.  p.  43. 


Motivated  by  the  desire  to  bring 
CHAMPUS  mental  health  care  costs 
under  control.  Congress — in  both  the 
Authorization  and  Appropriations 
Acts — established  certain  benefit 
changes  and  management  procedures 
and  required  that  they  take  effect 
February  15, 1991.  These  statutes  made 
two  principal  changes.  First,  they 
established  new  day  limits  for  inpatient 
mental  health  services — 30  days  for 
acute  care  for  patients  19  years  of  age 
and  older.  45  days  for  acute  care  for 
patients  under  19  years  of  age.  and  150 
days  of  residential  treatment — each  of 
these  limits  subject  to  waiver  in  special 
cases  after  review  by  an  outside  expert 
that  takes  into  account  the  level, 
intensity  and  availability  of  the  care 
needs  of  the  patient  Second  the 
statutes  mandated  prior  authorization 
for  all  nonemergency  inpatient  mental 
health  admissions,  with  required 
certification  of  emergency  admissions 
within  72  hours. 

However,  in  March  of  1991,  Congress 
decided  to  "delay  the  effective  date  of 
the  reduction  in  CHAMPUS  mental 
health  benefits  required  by"  the  two 
statutes  based  on  a  judgment  that  "these 
benefits  should  not  be  reduced  during  a 
period  when  the  requirement  for 
dependent  mental  health  care  is 
increasing  because  of  the  stresses  of 
Operation  Desert  Storm."  S.  Rept.  No. 
102-18,  p.  6-7.  Accordingly,  in  section 
316  of  the  Persian  Gulf  Conflict 
Supplemental  Authorization  and 
Personnel  Benefits  Act  of  1991.  Public 
Law  102-25.  Congress  delayed  from 
February  15, 1991,  until  October  1, 1991 
the  effective  date  of  the  new  statutory 
mandates. 

In  the  meantime,  DoD  had  issued. 
February  15, 1991,  an  interim  final  rule 
to  implement  the  new  requirements,  56 
F.R.  6268.  Thus,  after  the  1991 
Congressional  action,  DoD  withdrew  the 
interim  final  rule.  56  F.R.  13.758  (April  4. 
1991).  and  went  back  to  the  drawing 
board.  The  decision  was  made  to  split 
the  subject  matter  of  the  interim  rule 
into  two  proposed  rules,  the  first  dealing 
with  the  preadmission  authorization 
program,  which  was  published  July  2. 
1991.  and  the  second  dealing  with  the 
benefit  changes  Congress  postponed 
until  October  1.  The  second  proposed 
rule  was  published  July  8. 1991.  In 
developing  both  of  these  proposed  rules, 
we  considered  major  comments 
received  in  response  to  the  interim  final 
rule. 

The  final  rule  relates  to  the  second  of 
these  two  proposed  rules.  However,  one 
matter  addressed  in  the  proposed  rule  is 
not  included  in  this  final  rule.  That 
matter  is  the  establishment  of  a  partial 
hospitalization  program  for  mental 


health  services  under  CHAMPUS  A 
final  rule  concerning  partial 
hospitalization  is  being  deferred  pending 
the  completion  of  Congressional  action 
on  legislative  proposals.  Final 
Congressional  action,  expected  by 
October  1.  will  likely  affect  the  specific 
attributes  of  the  program.  Thus,  we  mus* 
await  that  action.  We  expect  to  consider 
issuance  of  a  final  rule  soon  after  the 
legislative  action. 

We  received  six  public  comments 
regarding  the  proposed  rule,  not 
including  comments  which  discussed 
only  the  partial  hospitalization  Issue.  All 
comments  were  from  representatives  of 
providers  in  the  mental  health  care 
industry.  The  comments  are  discussed 
below. 

B.  Provisions  of  this  Final  Rule 
Implementing  New  Statutory 
Requirements 

1.  Day  Limits  and  Waiver  Authority 

This  final  rule  amends  the  regulation 
to  reflect  the  new  Congressionally 
mandated  day  limits  and  waiver  criteria. 
The  present  60-day  acute  care  limit  and 
waiver  criteria  based  upon  danger  to 
self  or  others  is  replaced  with  the  new 
day  limits  and  waiver  criteria  for  mental 
health  services  provided  on  and  after 
October  1, 1991.  The  interim  rule 
addressed  the  new  day  limits  in  relation 
to  a  "benefit  year,"  defined  as  a  365-day 
period  beginning  on  the  first  date  of 
covered  care.  The  current  method 
applies  day  limits  on  a  calendar  year 
basis,  a  method  that  produces 
inequalities  in  benefits  based  solely  on 
the  calendar. 

A  number  of  commenters  on  the 
interim  rule  objected  to  these  provisions, 
primarily  on  the  grounds  that  it  would 
be  administratively  difficult  to  keep 
track  of  individual  "benefit  years."  In 
addition,  at  least  one  commenter 
suggested  a  fiscal  year  basis  for 
applying  the  day  limits,  the  same  basis 
as  CHAMPUS  uses  for  the  annual 
deductible  and  catastrophic  payment 
limits.  We  believe  there  is  some  merit  to 
these  suggestions. 

On  the  other  hand,  we  continue  to 
believe  that  automatically  restarting  the 
day  count  based  solely  on  the  calendar 
produces  results  that  cannot  be  squared 
with  clear  Congressional  intent  For 
example,  in  the  case  of  an  RTC 
admission  150  days  before  the  end  of  the 
year,  the  arrival  of  the  first  day  of  the 
year  would  start  a  new  150  day  count 
This  would  result  in  that  patient  having 
a  300  day  stay  before  even  being 
reviewed  under  the  waiver  criteria  to 
determine  whether  any  care  after  150 
days  was  actually  necessary.  This  result 
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is  clearly  inconsistent  with  what 
Congress  intends  to  happen. 

Therefore,  in  the  proposed  rule,  we 
suggested  a  middle  ground  position. 
which  we  now  adopt.  The  day  limits 
would  generally  be  based  on  fiscal 
years,  except  that  if  the  applicable 
number  of  days  is  reached  during  a 
single  admission,  the  day  limit  waiver 
will  also  be  required.  It  should  be  noted 
again  that  the  day  limits  do  not  result  in 
a  rigid  limit  on  benefits,  but  only  in 
triggering  the  waiver  review  process. 

This  final  rule  establishes  waiver 
criteria  consistent  with  the  new 
statutory  provisions.  To  give  meaning  to 
the  statutory  day  limits,  the  rule 
establishes  a  presumption  against  the 
appropriateness  of  inpatient  services 
beyond  those  limits.  This  presumption 
can  be  overcome,  however,  by 
demonstrating  that  a  true  need  exists. 
The  criteria  that  would  be  applied  to 
this  are  the  same  criteria  used  to 
consider  medical  or  psychological 
necessity  at  the  admission  and 
concurrent  review  stages. 

To  implement  the  new  statutory 
mandates  for  intensive  review  of 
medical/psychological  necessity  to 
exceed  day  limits,  the  final  rule  focuses 
on  the  patient's  progress  under  the 
patient's  individualized  diagnosis/ 
treatment  plan. 

In  unusual  cases  in  which  ser\'ices 
beyond  the  maximum  day  limits  are 
needed,  the  emphasis  is  on  adopting 
necessary  adjustments  to  the  treatment 
plan  and  completing  necessary  services 
to  permit  discharge  or  transfer  to  less 
intensive  levels  of  care.  The  primary 
thrust  is  on  appropriate,  high  quality, 
medically  necessary  care  as 
demonstrated  by  adequate 
documentation  and  review. 

More  than  one  commenter  protested 
the  proposed  rule's  reference  to  a 
"statutory  presumption"  against  mental 
health  services  in  excess  of  the  statutory 
day  limits.  We  have  made  no  change  in 
this  regard.  Congress  established  the 
specific  day  limits  and  a  waiver 
authority.  We  know  of  no  other  way  to 
give  the  day  limits  some  meaningful 
effect  than  to  consider  them 
presumptive  limits,  subject  to  waiver. 

Several  commenters  suggested  that 
the  wording  of  55  199.4{b)(e)(iiKA)  and 
igg.4(b)(9)(iii)(A)  that  refers  to  the  peer 
reviewer  as  "a  health  professional  who 
is  not  a  federal  employee"  be  revised  to 
specify  that  the  health  professional  must 
be  a  physician  or  doctoral-level 
professional.  For  several  reasons,  we 
have  made  no  change  to  the  regulatory 
wording.  First,  this  is  the  statutory 
wording,  which  we  have  repeated 
without  change.  Secondly,  our  current 
practice  reflects  a  careful  balance 


between  providers'  desires  for  prompt 
answers  to  preadmission  or  waiver 
requests  and  the  need  te  assure 
appropriate  professional  judgment.  The 
balance  is  that  approval  authority 
generally  rests  with  trained  non- 
physician  (such  as  nurses)  reviewers  in 
cases  in  which  established  screening 
criteria  are  clearly  met,  but  denial 
authority  rests  only  with  physicians  or 
doctoral-level  professionals.  Under  this 
approach,  providers  are  protected 
against  both  uninformed  denials  and 
unreasonable  delays. 

More  than  one  comment  referred  to 
the  requirement  in  5  199.4(b)(8)(ii)[C) 
that  in  discharge  planning.  RTCs  seek 
to  arrange  for  any  necessary  supportive 
and  adjunctive  resources  that  might  be 
necessary  to  address  family  or  social 
issues.  The  commenters  noted  that 
because  RTCs  do  not  control  such 
resources,  case-specific  flexibility  is 
necessary  is  applying  the  rule.  We  agree 
that  case-specific  flexibility  is  called  for 
and  believe  it  will  be  accomphshed 
under  the  case-by-case  waiver  process. 

Several  commenters  raised  concerns 
regarding  the  provision  in 
§§199.4(b){8)(iiKD)and 
199.4(b)(9)(iii](D)  of  the  proposed  rule 
calling  for  RTC  day  limit  waiver 
requests  to  be  received  by  the  135th  day 
of  RTC  care  and  acute  care  requests  one 
week  before  the  limit  These 
commenters  pointed  out  that  there  was 
no  time  limit  for  the  reviewers  to 
respond  to  the  request  This  point  is  well 
taken.  We  have  deleted  the  proposed 
requirements  for  requesting  waivers  by 
the  133th  day  for  Rlt]  care  and  one 
week  prior  for  acute  care.  As  a  general 
matter,  we  expect  anticipated  waiver 
issues  concerning  both  acute  care  and 
RTC  care  to  be  identified  during 
concurrent  reviews  adequately  in 
advance  of  the  day  limit.  When  the  day 
limit  is  near,  the  request  can  be  made, 
either  during  a  concurrent  review  or  at  a 
point  in  time  agreed  to  during  the  most 
recent  concurrent  review.  At  the  time 
any  required  documentation  is  received 
by  the  peer  review  contractor,  a 
response  will  generally  be  provided  in 
one  working  day. 

One  commenter  requested 
clarification  regarding  the  applicability 
of  reconsideration  and/or  appeal 
procedures  to  waiver  decisions.  Tnis 
was  addressed  in  our  other  rule,  which 
stated  that  various  procedures,  including 
reconsideration  and  appeals  procedures, 
now  followed  in  the  CHAMPUS  PRO 
program  will  be  the  model  for  the 
procedures  available  concerning  waiver 
decisions. 


2.  Economic  Interest  Exclusion 

As  required  by  the  Defense 
Appropriations  Act  this  flnal  rule 
excludes  CHAMPUS  payment  for  care 
received  when  a  patient  is  referred  to  a 
provider  of  inpatient  mental  health  care 
or  residential  treatment  care  by  a  health 
care  professional  having  an  economic 
interest  in  the  facility  to  which  the 
patient  is  referred,  unless  coverage  is 
granted  by  a  waiver.  The  Congressional 
purpose  of  this  requirement  is  to  protect 
against  improper  economic  motivations 
by  individual  providers  in  referring 
patients  to  inpatient  facilities. 

This  final  rule  does  not  establish  a 
definition  of  "economic  interest "  more 
specific  than  that  found  in  the  statute.  If 
a  situation  arises,  however,  wherein  a 
decision  is  reached  to  exclude 
CHAMPUS  payment  solely  on  the  basis 
of  a  provider's  economic  interest  in  the 
referral  facility,  the  normal  CHAMPUS 
appeals  process  will  be  available  to  the 
provider. 

In  addition,  this  rule  establishes  the 
procedure  for  granting  a  waiver  from  the 
economic  interest  exclusion.  The  flnal 
rule  states  that  a  waiver  request  will  be 
considered  in  connection  with  the 
request  for  preadmission  authorization. 
The  only  additional  requirement  would 
be  that  the  economic  interest  be 
disclosed  so  that  the  criteria  for 
medical/psychological  necessity  can  be 
applied  with  knowledge  of  the  economic 
interest  This  will  assure  that  the 
admission  is  not  improperly  affected  by 
the  economic  interest 

A  number  of  commenters  protested 
our  position  in  the  proposed  rule  not  to 
attempt  a  further  definition  of 
"economic  interest"  although  they 
provided  little  in  the  way  of  specific 
suggestions.  Two  specific  suggestions 
were  that  medical  directorships  and 
minority  ownership  interest  should  not 
be  considered  as  economic  interests. 
There  could  be  other  examples  in  which 
certain  economic  relationships  and 
interests  could  be  argued  for  exclusion 
from  the  definition  on  the  basis  of  a 
judgment  that  there  is  not  a  signiflcant 
risk  that  the  interest  would  be  a 
provider's  motivation  for  a  referral  for 
an  inpatient  admission.  We  have  several 
difflcuities  with  this  approach.  First  the 
statute  does  not  give  us  authority  to 
define  the  term  in  such  a  way  as  to 
distinguish  between  economic  interests 
we  find  more  likely  to  cause  improper 
patient  referrals  and  those  we  And  less 
likely  to  do  so.  Second,  as  evidenced  by 
the  recent  rules  of  the  HHS  Inspector 
General  establishing  "safe  harbors" 
from  antikickback  laws,  any  serious 
effort  to  sort  out  various  forms  of 
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economic  relationships  and  interest 
inevitably  would  become  extremely 
complicated.  Further,  based  on  some  of 
the  reactions  to  the  safe  harbor 
regulation,  even  very  elaborate 
defmitions  and  distinctions  leave 
substantial  gray  areas.  Third,  and 
perhaps  moat  importantly,  the 
identification  of  an  economic  interest 
has  no  direct  impact  on  any  decision.  It 
is  merely  a  matter  to  be  identified  at  the 
time  of  the  preadmission  authorization 
review  so  that  it  will  be  a  matter  of 
record  when  the  medical  necessity  of 
the  admission  is  considered.  For  these 
reasons,  we  believe  our  position  is  most 
appropriate. 

We  have  revised  the  economic 
interest  provision  in  the  final  rule  to 
clarify  applicable  reconsideration  and 
appeal  rights.  Waiver  decisions  will  be 
treated  the  same  as  day  limit  waiver 
decisions,  which,  in  turn,  follow  the 
existing  CHAMPUS  PRO  program 
procedures.  Under  these  procedures,  the 
general  rule  is  that  regarding  medical 
determinations,  the  peer  reviewer  shall 
provide  for  reconsideration,  and  the 
reconsidered  determination  will  be  final. 
Exceptions  to  this  include  beneficiary 
appeals  and  decisions  on  issues  that  are 
not  primarily  medical  determinations.  In 
the  latter  category  are  decisions 
regarding  whether  a  provider  knew  or 
could  reasonably  have  been  expected  to 
know  that  certain  services  were 
excludable  on  the  grounds  of  medical 
necessity.  All  of  these  CHAMPUS 
procedures  are  modeled  closely  after 
Medicare's  procedures. 

Decisions  on  economic  interest  waiver 
requests  will  be  subject  to  the 
reconsideration  procedures.  Because 
they  involve  medical  determinations 
concerning  the  medical  criteria  for 
waiver,  reconsidered  determination  are 
final  for  providers.  However,  because 
decisions  on  whether  a  particular 
economic  relationship  constitutes  an 
economic  interest  within  the  meaning  of 
the  statutory  exclusion  are  not  medical 
judgments,  these  will  be  appealable  in 
the  same  way  as  determinations  of 
whether  a  provider  knew  or  could 
reasonably  have  been  expected  to  know 
that  certain  services  were  excludable. 

C.  Other  Mental  Health  Program 
Revision 

Provider  certification  categories  for 
mental  health  specialized  treatment 
facilities  (STFs)  are  clarified  by  the  final 
rule.  Unless  a  facility  type  is  specifically 
listed,  authorized  provider  status  will 
not  be  granted.  The  statement,  "The  list 
is  for  example  only  and  is  not  construed 
as  being  all-inclusive"  is  deleted  from 
the  regulation.  The  listing  of  mental 
health  STF  facility  categories  will  then 


be  all-inclusive.  Provisions  have  been 
added  for  provider  certification  of 
substance  use  disorder  treatment 
facilities. 

One  commenter  objected  to  the 
reference  in  §  199.4(c)(3)(ix)  to 
"licensed,  qualified  mental  health 
professional"  as  the  provider  who  could 
diagnose  a  mental  disorder.  The 
commenter  suggested  that  the  rule 
should  limit  this  function  to 
psychiatrists  and  other  specifically 
trained  physicians.  We  have  made  no 
change.  It  is  our  view  that  if  a  non- 
physician  qualified  mental  health 
professional  is  acting  within  his  or  her 
slate-granted,  licensed  authority  in 
providing  health  care  services,  we 
should  not  disallow  payment  for  these 
services. 

Another  commenter  addressed  the 
provision  that  services  provided  by 
alcoholism  rehabilitation  counselors  and 
certified  addiction  counselors  are 
covered  only  when  rendered  in  a 
CHAMPUS-authorized  substance  abuse 
rehabilitation  facility.  The  commenter 
suggested  that  this  should  be  changed  to 
be  inclusive  of  all  approved  inpatient 
treatment  settings.  We  agree  with  this 
suggestion  and  have  revised  the 
provision  accordingly. 

D.  Rulemaking  Procedures 

Regarding  regulatory  procedures. 
Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  one  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more  or  have  other 
substantial  impacts. 

Section  605(b)  of  the  Regulatory 
Flexibility  Act  requires  that  each  federal 
agency  prepare,  and  make  available  for 
public  comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  Also,  we 
certify  that  this  rule  will  not 
significantly  affect  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act.  For  the 
most  part,  this  rule  would  implement 
new  statutory  requirements. 

One  commenter  questioned  our 
statement  in  the  proposed  rule  that  this 
rule  will  not  have  an  impact  of  $100 
million  or  more.  This  commenter 
suggested  that  this  rule  would  reduce 
CHAMPUS  mental  health  benefits  by 
several  hundred  million  dollars.  We  are 
aware  of  no  basis  for  such  predictions 
and  stand  by  our  estimates  of  a  much 
more  modest  impact  of  this  rule. 


In  addition,  this  rule  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

This  final  rule  has  been  approved  by 
the  Departments  of  Health  and  Human 
Services  and  Transportation.  , 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped.  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  199— (AMENDED] 

The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079, 1086,  5  U.S.C.  301. 

2.  Section  199.4  is  amended  by  adding 
new  paragraphs  (b)(8),  and  (b)(9):  by 
adding  5  new  sentences  to  the  end  of  the 
introductory  text  of  paragraph  (c)(3)(ix); 
and  by  revising  paragraphs 
(c)(3)(ix)(A)(4)  and  (5),  (c)(3)(ix)(B)(2). 
and  (c)(3)(ix)(C);  by  revising  paragraphs 
(g)(39),  and  (g)(72);  by  redesignating 
paragraph  {g)(73)  as  paragraph  (g)(74) 
and  by  adding  a  new  paragraph  (g)(73), 
as  follows: 

§  199.4    Basic  program  t>en«fi1s. 
***** 

(b)  *  *  * 

(8)  RTC  day  limit,  (i)  With  respect  to 
mental  health  services  provided  on  or 
after  October  1, 1991.  benefits  for 
residential  treatment  are  generally 
limited  to  150  days  in  a  fiscal  year  or  150 
days  in  an  admission  (not  including 
days  of  care  prior  to  October  1, 1991). 
The  RTC  benefit  limit  is  separate  from 
the  benefit  limit  for  acute  inpatient 
mental  health  care. 

(ii)  Waiver  of  the  RTC  day  limit.  (A) 
There  is  a  statutory  presumption  against 
the  appropriateness  of  residential 
treatment  services  in  excess  of  the  150 
day  limit.  However,  the  Director, 
OCHAMPUS.  (or  designee)  may  in 
special  cases,  after  considering  the 
opinion  of  the  peer  review  designated 
by  the  Director  (involving  a  health 
professional  who  is  not  a  federal 
employee)  confirming  that  applicable 
criteria  have  been  met,  waive  the  RTC 
benefit  limit  in  paragraph  (b)(8)(i)  of  this 
section  and  authorize  payment  for  care 
beyond  that  limit. 

(B)  The  criteria  for  waiver  shall  be 
those  set  forth  in  paragraph  (b)(4)(vii)  of 
this  section.  In  applying  those  criteria  to 
the  context  of  waiver  request  reviews, 
special  emphasis  is  placed  on  assuring 
that  the  record  documents  that: 


I  ;     I 
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[1)  Active  treatmenthas  taken  place 
for  the  past  ISO  days  and  substantial 
progress  has  been  made  according  to  the 
plan  of  treatment. 

[2]  The  progress  made  is  insufficient, 
due  to  the  complexity  of  the  illness,  for 
the  patient  to  be  discharged  to  a  less 
intensive  level  of  care. 

(J)  Specific  evidence  is  presented  to 
explain  the  factors  which  interfered 
with  treatment  progress  during  the  150 
days  of  RTC  care. 

[4]  The  waiver  request  includes 
specific  timeframes  and  a  specific  plan 
of  treatment  which  will  lead  to 
discharge. 

(C)  Where  family  or  social  issues 
complicate  transfer  to  a  lower  level  of 
intensity,  the  RTC  is  responsible  for 
determining  and  arranging  the 
supportive  and  adjunctive  resources 
required  to  permit  appropriate  transfer. 
If  the  RTC  fails  adequately  to  meet  this 
responsibility,  the  existence  of  such 
family  or  social  issues  shall  be  an 
inadequate  basis  for  a  waiver  of  the 
benefit  limit 

(D)  It  is  the  responsibility  of  the 
patient's  primary  care  provider  to 
establish,  through  actual  documentation 
from  the  medical  record  and  other 
sources,  that  the  conditions  for  waiver 
exist. 

(iii)  RTC  day  limits  do  not  apply  to 
ser\'ices  provided  under  the  program  for 
the  handicapped  (S  199.5  of  this  part)  or 
ser\'ices  provided  as  partial 
hospitalization  care. 

(9)  Acute  care  day  limits,  (i)  With 
respect  to  mental  health  care  services 
provided  on  or  after  October  1. 1991. 
payment  for  inpatient  acute  hospital 
care  is.  in  general  statutorily  limited  as 
follows: 

(A)  Adults,  aged  19  and  over — 30  days 
in  a  fiscal  year  or  30  days  in  an 
admission  (excluding  days  provided 
prior  to  October  1. 1991). 

(B)  Children  and  adolescents,  aged  18 
and  under— 45  days  in  a  fiscal  year  or  45 
days  in  an  admission  (excluding  days 
provided  prior  to  October  1. 1991). 

(ii)  It  is  the  patient's  age  at  the  time  of 
admission  that  determines  the  number 
of  days  available. 

(iiij  Waiver  of  the  acute  care  day 
limits.  (A)  There  is  a  statutory 
presumption  against  the  appropriateness 
of  inpatient  acute  services  in  excess  of 
the  day  limits  set  forth  in  paragraph 
(b)(9](i]  of  this  section.  However,  the 
Director.  OCHAMPUS  (or  designee) 
may  in  special  cases,  after  considering 
the  opinion  of  the  peer  review 
designated  by  the  Director  (involving  a 
health  professional  who  is  not  a  federal 
employee)  confirming  that  applicable 
criteria  have  been  met,  waive  the  acute 
inpatient  limits  described  in  paragraph 


(b)(9)(i)  of  this  section  and  authorize 
payment  for  care  beyond  those  limits. 

(B)  The  criteria  for  waiver  of  the  acute 
inpatient  limit  shall  be  those  set  forth  in 
paragraph  (bK6Xi)  of  this  section.  In 
applying  those  criteria  in  the  context  of 
waiver  request  review,  special  emphasis 
is  placed  on  determining  whether 
additional  days  of  acute  inpatient 
mental  health  care  are  medically/ 
psychologically  necessary  to  complete 
necessary  elements  of  the  treatment 
plan  prior  to  implementing  appropriate 
discharge  planning.  A  waiver  may  also 
be  granted  in  cases  in  which  a  patient 
exhibits  well-documented  new 
symptoms,  maladaptive  behavior,  or 
medical  complications  which  have 
appeared  in  the  inpatient  setting 
requiring  a  significant  revision  to  the 
treatment  plan. 

(C)  The  clinician  responsible  for  the 
patient's  care  is  responsible  for 
documenting  that  a  waiver  criterion  bas 
been  met  and  must  establish  an 
estimated  length  of  stay  beyond  the  date 
of  the  inpatient  limit.  There  must  be 
evidence  of  a  coherent  and  specific  plan 
for  assessment  intervention  and 
reassessment  that  reasonably  can  be 
accomplished  within  the  time  frame  of 
the  additional  days  of  coverage 
requested  under  the  waiver  provision. 

(D)  For  patients  in  care  at  the  time  the 
inpatient  limit  is  reached,  a  waiver  must 
be  requested  prior  to  the  limit  For 
patients  being  readmitted  after  having 
received  30  or  45  days  in  the  fiscal  year, 
the  waiver  review  will  be  conducted  at 
the  time  of  the  preadmission 
authorization. 

(iv)  Acute  care  day  limits  do  not  apply 
to  services  provided  under  the  program 
for  the  handicapped  (section  199.5  of 
this  part)  or  services  provided  as  partial 
hospitalization  care. 

(€)•*• 

(3)  *  •  • 

(ix)  Treatment  of  mental  disorders. 
'  '  •  In  order  to  qualify  for  CHAMPUS 
mental  health  benefits,  the  patient  must 
be  diagnosed  by  a  CHANfPUS- 
authorized  licensed,  qualified  mental 
health  professional  to  be  suffering  from 
a  mental  disorder,  according  to  the 
criteria  listed  in  the  most  current  edition 
of  the  Diagnostic  and  Statistical  Manual 
of  Mental  Disorders  which  may  be 
purchased  from  the  American 
Psychiatric  Press.  Inc.,  1400  K  Street. 
NW.,  suite  1101.  Washington,  DC  20005. 
Benefits  are  limited  for  certain  mental 
disorders,  such  as  specific 
developmental  disorders.  No  benefits 
are  payable  for  "Conditions  Not 
Attributable  to  a  Mental  Disorder,"  or  V 
codes.  In  order  for  treatment  of  a  mental 
disorder  to  be  medically  or 
psychologically  necessary,  the  patient 


must  as  a  result  of  a  diagnosed  mental 
disorder,  be  experiencing  both  physical 
or  psychological  distress  and  an 
impairment  in  his  or  her  ability  to 
function  in  appropriate  occupatiooaL 
educational  or  social  roles.  It  is 
generally  the  degree  to  which  the 
patient's  ability  to  function  is  impaired 
that  determines  the  level  of  care  (if  any) 
required  to  treat  the  patient's  condition. 

(A)  *  •  • 

(•*)  Psychoanalysis.  Psychoanalysis  is 
covered  when  provided  by  a  graduate  or 
candidate  of  a  psychoanalytic  training 
institution  recognized  by  the  American 
Psychoanalytic  Association  and  when 
preauthorized  by  the  Director, 
OCHAMPUS.  or  a  designee. 

(5)  Psychological  testing  and 
assessment.  Psychological  testing  and 
assessment  is  generally  limited  to  six 
hours  of  testing  in  a  fiscal  year  when 
medically  or  psychologically  necessary 
and  in  conjunction  with  otherwise 
covered  psychotherapy.  Testing  or 
assessment  in  excess  of  these  limits 
requires  review  for  medical  necessity. 
Benefits  will  not  be  provided  for  the 
Reitan-Indiana  battery  when 
administered  to  a  patient  under  age  five, 
for  self-administered  tests  administered 
to  patients  under  age  13,  or  for 
psychological  testing  and  assessment  as 
part  of  an  assessment  for  academic 
placement 
•        •        •        •        • 

(B) *  •  • 

[2]  Inpatient  psychotherapy.  Coverage 
of  inpatient  psychotherapy  is  based  on 
medical  or  psychological  necessity  for 
the  services  identified  in  the  patient's 
treatment  plan.  As  a  general  rule,  up  to 
five  psychotherapy  sessions  per  week 
are  considered  appropriate  when 
specified  in  the  treatment  as  necessary 
to  meet  certain  measurable/observable 
goals  and  objectives.  Additional 
sessions  per  week  or  more  than  one  type 
of  psychotherapy  sessions  performed  on 
the  same  day  (for  example,  an 
individual  psychotherapy  session  and  a 
family  psychotherapy  session  on  the 
same  day)  could  be  considered  for 
coverage,  depending  on  the  medical  or 
psychological  necessity  for  the  services. 
Benefits  for  inpatient  psychotherapy  will 
end  automatically  when  authorization 
has  been  granted  for  the  maximum 
number  of  inpatient  mental  health  days 
in  accordance  with  the  limits  as 
described  in  this  section,  unless 
additional  coverage  is  granted  by  the 
Director.  OCHAMPUS  or  a  designee. 

(C)  Covered  ancillary  therapies. 
Includes  art,  music,  dance,  occupational, 
and  other  ancillary  therapies,  when 
included  by  the  attending  provider  in  an 
approved  inpatient  residential 
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treatment  plan  and  under  the  clinical 
supervision  of  a  licensed  doctoral  level 
mental  health  professional.  These 
ancillary  therapies  are  not  separately 
reimbursed  professional  services  but  are 
included  within  the  institutional 
reimbursement. 
***** 

(g)  •  *  * 

(39)  Counseling.  Counseling  services 
that  are  not  medically  necessary  in  the 
treatment  of  a  diagnosed  medical 
condition:  for  example,  educational 
counseling,  vocational  counseling,  and 
counseling  for  socio-economic  purposes, 
diabetic  self-education  programs,  stress 
management,  life  style  modification,  etc. 
Services  provided  by  a  marriage  and 
family,  pastoral  or  mental  health 
counselor  in  the  treatment  of  a  mental 
disorder  are  covered  only  as  specifically 
provided  in  §  199.6.  Services  provided 
by  alcoholism  rehabilitation  counselors 
and  certified  addiction  counselors  are 
covered  only  when  rendered  in  a 
CHAMPUS-authorized  treatment  setting 
and  only  when  the  cost  of  those  services 
is  included  in  the  facility's  CHAMPUS- 
o'etermined  allowable  cost-rate. 
***** 

(72)  Inpatient  mental  health  senices. 
Effective  for  care  received  on  or  after 
October  1. 1991.  services  in  excess  of  30 
days  in  any  fiscal  year  (or  in  an 
admission),  in  the  case  of  a  patient 
nineteen  years  of  age  or  older,  45  days 
in  any  fiscal  year  (or  in  an  admission)  in 
the  case  of  a  patient  under  19  years  of 
age,  or  150  days  in  any  fiscal  year  (or  in 
an  admission)  in  the  case  of  inpatient 
mental  health  services  provided  as 
residential  treatment  care,  unless 
coverage  for  such  services  is  granted  by 
a  waiver  by  the  Director,  OCHAMPUS, 
or  a  designee.  In  cases  involving  the  day 
limitations,  waivers  shall  be  handled  in 
accordance  with  paragraphs  (b)(8)  or 
(b)(9)  of  this  section.  For  services  prior 
to  October  1. 1991.  services  in  excess  of 
60  days  in  any  calendar  year  unless 
additional  coverage  is  granted  by  the 
Director.  OCHAMPUS.  or  a  designee. 
***** 

(73)  Economic  interest  in  connection 
with  mental  health  admissions. 
Inpatient  mental  health  services 
(including  both  acute  care  and  RTC 
services)  are  excluded  for  care  received 
when  a  patient  is  referred  to  a  provider 
of  such  services  by  a  physician  (or  other 
health  care  professional  with  authority 
to  admit)  who  has  an  economic  interest 
in  the  facility  to  which  the  patient  is 
referred,  unless  a  waiver  is  granted. 
Requests  for  waiver  shall  be  considered 
under  the  same  procedure  and  based  on 
the  same  criteria  as  used  for  obtaining 
preadmission  authorization  (or 


continued  stay  authorization  for 
emergency  admissions),  with  the  only 
additional  requirement  being  that  the 
economic  interest  be  disclosed  as  part  of 
the  request.  The  same  reconsideration 
and  appeals  procedures  that  apply  to 
day  limit  waivers  shall  also  apply  to 
decisions  regarding  requested  waivers 
of  the  economic  interest  exclusion. 
However,  a  provider  may  appeal  a 
reconsidered  determination  that  an 
economic  relationship  constitutes  an 
economic  interest  within  the  scope  of 
the  exclusion  to  the  same  extent  that  a 
provider  may  appeal  determinations 
under  S  199.15(i)(3).  This  exclusion  does 
not  apply  to  services  under  the  program 
for  the  handicapped  (§  199.5  of  this  part) 
or  provided  as  partial  hospital  care.  If  a 
situation  arises  where  a  decision  is 
made  to  exclude  CHAMPUS  payment 
solely  on  the  basis  of  the  provider's 
economic  interest,  the  normal 
CHAMPUS  appeals  process  will  be 
available. 

3.  Section  199.8  is  amended  by 
revising  the  introductory  texts  of 
paragraphs  (b)(4)(x)(B)  and 
(b)(4)(x)(B)(J);  by  revising  paragraphs 
(b)(4)(x)(B){,7)(;V)  and  (b)14)(x)(B)(J)(v/-); 
by  removing  the  NOTE  immediately 
following  paragraph  (b)(4)(x)(B)(3)(v/'); 
and  by  adding  new  paragraph 
(b)(4)(x)(B)(3)(v;0. 

§  199.6    Auttiorized  providers. 
***** 

(b)  •  •  • 

(4)  •  *   • 

(X)  •  •  ♦ 

(B)  Types  of  providers.  The  following 
is  a  list  of  facilities  that  have  been 
designated  specifically  as  STFs. 
***** 

(3)  Substance  use  disorder 
rehabilitation  facilities.  In  order  to  be 
authorized  under  CHAMPUS  as  a 
provider  of  substance  use  detoxification, 
rehabilitative  services,  outpatient 
treatment,  and  family  therapy, 
substance  use  rehabilitation  facilities, 
both  freestanding  facilities  and  hospital- 
based  facilities,  shall  operate  primarily 
for  the  purpose  of  providing  treatment  of 
substance  use  disorders  (on  either  an 
inpatient  (including  partial  care)  or  an 
outpatient  basis)  and  shall  meet  the 
following  criteria: 
***** 

{iv]  The  facility  shall  be  accredited  by 
and  shall  remain  in  substantial 
compliance  with  standards  issued  by 
either  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  under  the  Consolidated 
Standards  Manual,  or  the  Commission 
Accreditation  of  Rehabilitation 
Fdcilities  (CARF).  or  shall  meet  such 


other  requirements  as  the  Director, 
OCHAMPUS,  finds  necessary  in  the 
interest  of  the  health  and  safety  of  the 
individuals  who  are  furnished  services 
in  the  facility. 
***** 

(vi)  The  substance  use  rehabilitation 
facility  shall  not  be  considered  to  be  a 
CHAMPUS-authorized  provider  and 
CHAMPUS  benefits  shall  not  be  paid  for 
services  provided  by  the  substance  use 
rehabilitation  facility  until  the  date  the 
participation  agreement  is  signed  by  the 
Director,  OCHAMPUS,  or  a  designee. 

[vii]  The  substance  use  rehabilitation 
facility  is  not  designated  by  the  Health 
Care  Financing  Administration  as  an 
alcohol  and  drug  abuse  hospital  for 
purposes  of  applicability  of  the 
Medicare  prospective  payment  system. 
***** 

Dated:  October  10. 1991.      . 
L.M.  Bynum, 

Alternate  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
|FR  Doc.  91-24865  Fiiod  10-17-91;  8;45  am) 
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32  CFR  Part  199 

[D0O6OIO.8-RI 
RIN-0720-AA03 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Mental  Health  Services 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  final  rule  establishes  a 
mandatory  preadmission  authorization 
program  for  mental  health  services 
under  CHAMPUS.  Such  a  program  is 
needed  to  promote  quality  assurance 
and  contain  rapidly  increasingly  costs  in 
inpatient  psychiatric  care  under 
CHAMPUS.  By  maintaining  most  of  the 
procedures  of  the  current  voluntary 
preadmission  authorization  program,  the 
final  rule  minimizes  inconveniences  for 
providers. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Stephen  R.  Knight,  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs,  Health  Services 
Financing,  room  1B657,  Pentagon, 
Washington.  DC.  20301-1200.  telephone 
(703)  697-8975. 
SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  and  Statutory  Background 

In  1989,  the  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
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announced  plans  to  establish  a  national 
utilization  review  and  quality  assurance 
program  for  inpatient  mental  health 
admissions  under  CHAMPUS.  Initial 
implementation  of  these  plans  focused 
on  establishment  of  a  voluntary, 
comprehensive  program  for 
authorization  and  concurrent  review  of 
mental  health  care  delivered  in 
psychiatric  hospitals  and  residential 
treatment  facilities.  Extension  of  this 
program  to  psychiatric  admissions  in 
general  hospitals  was  deferred  until  the 
basis  system  was  firmly  established. 
This  system  became  operational  in 
January  of  1990,  primarily  through  a 
contract  with  Health  Management 
Strategies  International,  Inc.  (HMS)  of 
Alexandria.  Virginia. 

Several  months  later,  an  outside 
consultant's  report  on  the  alarming 
increases  in  mental  health  costs  under 
CHAMPUS  recommended  that  DoD 
proceed  expeditiously  with  mandatory  . 
preauthorization  for  all  mental  health 
inpatient  care,  as  well  as  make  a 
number  of  other  program  changes. 
Aware  of  these  alarming  cost  increases. 
Congress  took  action  in  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991.  Public  Law  101-510,  and  the 
Defense  Appropriations  Act  for  1991, 
Public  Law  101-511.  In  these  statutes. 
Congress  directed  that  the  mandatory 
preauthorization  program  be 
implemented  by  February  15, 1991. 
Further,  Congress  enacted  certain 
benefit  changes  concerning  authorized 
days  of  inpatient  mental  health  services 
(also  to  take  effect  February  15]  and 
required  to  report  to  Congress  on  DoD's 
plan  to  bring  mental  health  cost  under 
control. 

To  implement  these  new  statutory 
requirements,  DoD  issued  an  interim 
final  rule  (56  FR  6268,  February  15, 1991), 
which  solicited  public  comments  and 
put  into  place  rules  and  procedures  that 
would  apply  during  the  interim  period. 
However,  subsequent  to  that.  Congress 
enacted  the  Persian  Gulf  Conflict 
Supplemental  Authorization  and 
Personnel  Benefits  Act  of  1991.  Public 
Law  102-25  (April  6. 1991).  which,  in 
section  316,  delayed  the  effective  date  of 
the  new  statutory  requirements  until 
October  1. 1991.  This  provision  restored, 
for  the  time  being,  all  prior  statutory 
authority  to  its  status  prior  to  February 
15.  The  reason  for  this  Congressional 
action  was  a  desire  to  avoid  changes  in 
mental  health  benefits — i.e.,  the  new 
day  limits — while  family  stresses 
associated  with  the  Persian  Gulf  conflict 
were  still  proximate. 

Based  on  this  Congressional  action,  in 
early  April.  DoD  restored  the 
CHAMPUS  "egulation  to  its  state  prior 


to  February  15,  (56  FR  13758).  We  then 
began  the  rulemaking  process  anew 
with  a  notice  of  proposed  rulemaking  (56 
FR  30360,  July  2, 1991).  This  proposed 
rule  reflected  an  initial  policy  preference 
for  returning  to  the  original  plan  of 
proceeding  expeditiously  with 
expansion  of  our  current  voluntary 
preauthorization  program  into  a 
mandatory  preadmission  program.  This 
was  premised  on  our  prior  statutory 
authority  and  independent  of  any  of  the 
statutory  requirements  postponed  until 
October  1.  I^admission  authorization  is 
a  procedure  to  effect  longstanding 
medical  and  psychological  necessity 
requirements  of  law.  including  10  U.S.C. 
1079(a)(13). 

This  proposed  rule  was  followed  by  a 
second  proposed  rule.  56  FR  30887.  July 
8. 1991.  on  benefit  issues,  including  the 
new  statutory  day  limits  that  take  effect 
October  1.  That  proposed  rule  also 
addressed  the  new  statutory  protection 
against  economic  interests  by 
professional  providers  (which  takes 
effect  October  1)  and  a  new  partial 
hospitalization  benefit.  A  final  rule 
concerning  these  matters  will  be  issued 
soon.  This  final  rule  relates  to  the 
proposed  rule  published  at  56  FR  30360, 
July  2, 1991.  We  received  seven  public 
comments  in  response  to  the  proposed 
rule,  all  from  representatives  of  the 
mental  health  provider  industry.  These 
are  addressed  below. 

B.  The  Need  for  Mandatory 
Preadmission  Review 

Since  1966.  when  CHAMPUS  benefits 
were  legislatively  expanded  to  include 
mental  health  services,  the  cost  and 
utilization  of  these  benefits  have  grown 
steadily — and  at  rates  exceeding  those 
for  all  other  types  of  care.  Between 
fiscal  years  1986  and  1989,  the  cost  of 
CHAMPUS  inpatient  mental  health  care 
almost  doubled.  During  this  same 
period,  inpatient  medical,  surgical  and 
obstetrical  costs  rose  by  only  6.1 
percent  and  actually  decreased  from 
FY87  to  FY89.  In  FY89.  mental  health 
expenditures  totaled  more  than  $600 
million,  approximately  one  quarter  of 
the  cost  of  the  entire  program.  An 
important  characteristic  of  the  increased 
cost  for  mental  health  services  has  been 
the  dramatic  increase  in  inpatient 
utilization  rates  for  children  and 
adolescents. 

Between  FY86  and  FY89,  the  entire 
cost  increase  for  CHAMPUS  inpatient 
care  can  be  explained  by  increased 
admissions  and  bed-days  for 
beneflciaries  between  the  ages  of  1  and 
19  for  inpatient  care.  This  means  that  if 
the  cost  for  this  age  group  were 
excluded,  the  cost  for  all  CHAMPUS 


inpatient  care  would  have  remained 
constant  over  this  period  {FY86  to  FY89). 

An  analysis  of  utilization 
characteristics  for  adolescents  (ages  10- 
19)  reveals  a  number  of  important 
changes  during  the  FY88  to  FY89  period: 

1.  Admissions  increased  by  over  7.500 
to  19.228 — an  increase  of  64  percent, 

2.  Hospital  days  increased  by  over 
440,000  days  to  952,085 — an  increase  of 
86  percent. 

3.  Benefit  costs  increased  by  over  $207 
million  to  $342  million — an  increase  of 
154  percent. 

Preliminary  data  from  the  National 
Mental  Health  Utilization  Management 
Program,  administered  by  Health 
Management  Strategies  International, 
Inc.  (HMS)  of  Alexandria,  Virginia, 
indicate  that  the  voluntary 
preauthorization,  concurrent  review  and 
waiver  procedures  instituted  in  1990 
have  begun  to  result  in  a  reduction  in 
both  numbers  of  residential  treatment 
center  ((RTC)  admissions  and  lengths  of 
stay  among  adolescents.  This  has  been 
accomplished  with  a  focus  on  providing 
necessary  and  appropriate  care,  and  the 
contractor  has  no  financial  incentive  to 
deny  needed  care.  The  eH'ect  in  FY90, 
based  on  part-year  results,  shows  a , 
slowing  of  cost  increases. 

The  experience  under  this  program, 
especially  during  the  second  half  of 
FY90.  has  reinforced  our  conviction  that 
strengthened  utilization  management 
tools  can  assure  access  for  necessary 
and  appropriate  high  quality  care  for  our 
beneficiaries  and  still  have  the  potential 
to  contain  costs.  Even  though 
preauthorization  has  been  voluntary,  a 
substantial  proportion  of  RTC 
admissions  have  been  submitted  for 
preadmission  review,  with  only  about  3 
percent  of  those  submitted  being  denied 
for  clinical  reasons  and  another  3 
percent  for  administrative  deficiencies. 
Similarly,  the  acute  care  denial  rate  was 
only  about  5  percent.  This  is  a  strong 
indicator  that  the  process  is  within  the 
capability  of  providers,  and  that  it  has 
not  resulted  in  wholesale  denial  of 
admissions. 

This  final  rule  seeks  to  ensure  routine 
early  clinical  review  of  the  necessity 
and  appropriateness  of  care  without 
imposing  an  onerous  burden  on 
responsible  providers. 

C  Provisions  of  the  Final  Rule 

This  final  rule  is  similar  to  the 
provisions  of  the  February  15  interim 
rule  concerning  preadmission 
authorization.  However,  after 
considering  comments  we  received  on 
the  interim  rule,  we  incorporated  several 
revisions  in  the  July  2, 1991.  proposed 
rule.  In  addition,  there  were  some  new 
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provisions  in  the  proposed  rule, 
inchiding  a  proposal  on  payment 
reduction  in  cases  in  which  providers 
fail  to  comply  with  preadmission 
certification  requirements.  A  summary 
of  the  key  provisions  of  the  final  rule 
follows. 

1.  Incorporation  of  Peer  Review 
Organization  Procedures 

Like  the  interim  rule,  this  final  rule 
(S  199.4(a)(12)ii))  generally  incorporates 
for  purposes  of  the  mental  health 
utilization  review  program  procedures 
similar  to  those  in  place  for  the 
CHAMPUS  ut'lization  review  prog)-am 
for  other  medical  services — the  Peer 
Review  Organization  program.  This 
does  not  mean  that  the  peer  review 
organization  contractors  used  by 
CHAMPUS  (the  same  PROs  that 
perform  similar  services  for  Medicare) 
will  be  used  for  mental  health  services 
reviews.  In  fact,  di^erent  contractors, 
are  being  used  (the  current  major 
contractor  is  HMSI,  referenced  above). 

This  provision  simply  means  that 
basic  review  processes  for  mental 
health,  concerning  matters  such  as 
hospital  cooperation,  confidentiality  of 
records,  appeals  and  hearings, 
limitations  on  beneficiary  liability,  and 
the  like,  will  be  comparable  to  those  in 
place  for  the  rest  of  the  CHA\fPUS 
program.  Adoption  of  such  procedures  is 
already  provided  for  in  the  CHAMPUS 
regulation  at  {  199.15(f]  and  our 
underlying  statutory  authority,  including 
section  8074  of  Public  Law  101-511. 
which  authorizes  the  Secretary  of 
Defense  to  adopt  for  CHAMPUS 
requirements  similar  to  the  utilization 
and  quality  review  rules  and  procedures 
of  the  Medicare  program. 

One  commenfer  questioned  whether 
CHAMPUS  indeed  intended  that 
uniform  requirements  concerning 
utih'zation  and  quality-  review 
procedures  would  apply  throughout  the 
country.  The  answer  is  that  this  is 
indeed  the  intent.  This  is,  of  course, 
subject  to  ongoing  demonstration  project 
authority,  including  10  U.S.C.  1092, 
under  which  deviations  from  normally 
applicable  rules  may  be  authorized. 

Several  commenfers  criticized  the 
proposal  to  make  the  appeals  procedure 
now  appKcable  to  most  CHAMPUS 
admissions  also  apply  to  mental  health 
services.  Some  confusion  was  expressed 
regarding  these  procedures.  The  new 
9  199.4{a)(12)(i)  refers  to  applicable 
provisions  of  §  199.15.  which  fully  set 
forth  procedures  and  requirements  for 
reconsiderations,  appeals  and  hearings. 
These  provisions,  very  closely  modeled 
after  Medicare  procedures,  have  been 
demonstrated  to  be  fair  and  reasonable 
for  beneficiaries  and  providers. 


Under  this  final  rule,  the  Director  of 
OQMMPUS  will  establish 
reconsideration  and  appeal  procedures 
substantially  comparable  to  those  in 
place  for  medical  and  surgical  care 
utilization  and  quality  review  activities. 
Under  those  procedures,  if  a  provider  or 
beneficiary  is  not  satisfied  with  an 
initial  determination  by  the  peer  review 
contractor,  the  provider  or  beneficiary 
may  obtain  a  reconsideration,  which  is 
provided  by  the  same  contractor 
organization,  but  by  completely  different 
reviewers.  Thus,  it  is  an  independent, 
second  determination. 

At  that  point,  if  still  dissatisfied,  a 
beneficiary  may  appeal  to  OCHAMPUS. 
But,  as  under  Medicare's  rules,  a 
reconsidered  determination  regarding 
medical  necessity  is  final  for  providers. 

Procedures  substantially  comparable 
to  these  will  be  provided  for  mental 
health  services.  However,  one 
additional  step  will  be  added  in  cases  in 
which  the  peer  review^  entity  also  has 
overall  responsibility  for  managing  the 
delivery  of  health  care  services.  This  is 
the  case  in  connection  with  the 
CHAMPUS  Reform  Initiative  in 
California  and  Hawaii  and  the  Contract 
Provider  Agreement  program  in  the 
Tidewater  area  of  Virginia.  Because 
these  contractors  are  financially 
responsible  for  these  services,  there  are 
potential  incentives  for  them  to  be  strict 
in  utilization  decisions,  even  though 
only  qualified  professional  personnel 
make  the  decisions. 

To  assure  confidence  in  the  process,  a 
second  reconsideration  will  be  provided 
in  connection  with  services  in  places 
covered  by  contracts  involving  those 
potential  incentives.  The  second 
reconsideration  will  be  by  a  completely 
independent  contractor,  such  as  HMS, 
which  will  apply  its  own  standards. 
Thus,  our  reconsideration  and  appeal 
procedures  will  assure  a  fair  process  for 
all  parties. 

2.  Payment  Reduction  for 
Noncompliance  With  Preadmission 
Authorization  Requirements 

The  final  rule  (S  19g.4(a](12)(ii)] 
establishes  a  reduction  in  payment  in 
cases  wherein  institutional  providers 
fail  to  comply  with  the  mandatory 
preadmission  authorization 
requirements.  The  reduction  would  be  to 
exclude  payment  for  each  day  of  care 
provided  before  the  effective  date  of  the 
authorization,  up  to  a  maximum  of  five 
days  of  care.  In  cases  for  which 
payment  is  on  a  per-discbarge  (rather 
than  a  per-diem)  basis,  a  $500  per  day 
amount  will  be  used.  Patients  may  not 
be  billed  for  any  payment  reductions. 

This  reduction  would  apply  only  in 
connection  with  days  of  care  provided 


before  the  eiTective  date  of  an 
authorization.  As  explained  below, 
authorizations  will  typically  be 
considered  effective  on  the  date  of 
receipt  of  the  request  for  authorization, 
or,  in  the  case  of  acute  hospital 
emet^ency  admissions  occurring  prior  to 
the  date  of  the  request,  the  date  of  the 
admission.  Requests  may  be  received 
seven  days  a  week,  24  hours  a  day. 
Thus,  providers  who  follow  the  simple 
rule  of  requesting  authorization  prior  to 
admission  (except  for  bona  fide 
emergencies)  will  not  have  to  worry 
about  payment  reductions  for 
noncompliance. 

Several  commenters  objected  to  this 
provision.  One  argument  advanced  was 
that  DoD  has  no  authority  to  reduce 
payment  for  failure  to  comply  with 
mandatory  preadmission  authorization 
requirements.  It  is  our  view  that  because 
Congress  made  preadmission 
authorization  mandatory,  there  must  be 
authority  to  give  some  meaning  to  the 
mandatory  nature  of  the  requirement.  If 
there  is  absolutely  no  consequence 
attached  to  ignoring  the  "requirement," 
then  it  is  not  mandatory  in  any  actual 
sense.  The  statute  states  "the  Secretary 
of  Defense  shall  require  preadmission 
authorization."  To  give  this  meaning,  a 
relatively  modest  reduction  in  payment 
is  necessary  and  appropriate. 

A  related  comment  was  that  there 
should  be  no  payment  reduction  in  cases 
in  which  a  provider  states  that  it  was  an 
emergency,  but  the  peer  review  entity 
determines  that  it  was  not  a  bona  fide 
emergency.  The  reason  advanced  was 
that  such  important  decisions  should  not 
be  second  guessed.  We  think  no  change 
is  necessary.  If  mandatory  preadmis^sion 
authorization  requirements  can  be 
avoided  by  claiming  an  emergency 
which  does  not,  in  fact,  meet  the 
standards  for  an  emei^ency,  then  the 
statutory  mandate  would  be  a  mirage. 
With  respect  to  the  concern  about 
second  guessing,  it  should  be  noted  that 
the  definition  of  "psychiatric 
emergency"  places  substantial  emphasis 
en  the  professional  judgment  of  the 
provider  performing  the  evaluation.  All 
appropriate  deference  will  be  accorded. 

3.  Criteria  for  Determining  Medical  or 
Psychological  Necessity  for  R  TC 
Admissions 

The  final  rule  (§  199.4(b)(4)(vii))  is 
essentially  unchanged  from  the 
provision  in  both  the  February  interim 
rule  and  July  proposed  rule  on  this  point. 
This  provision  restates  the  basic  clinical 
circumstances  that  represent  a  ncjed  for 
inpatient  RTC  services. 

Several  commenters  objected  to 
reference  in  our  criteria  to  "skilled 
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interventions  by  qualified  mental  health 
professionals"  based  on  fear  that  this 
could  be  construed  as  denying  payment 
for  normal  RTC  services.  This  is  not  the 
purpose  or  effect  of  this  provision. 
CHAMPUS  payments  for  normal  RTC 
services  that  support  the  provision  of 
skilled  interventions  remain  unchanged. 
It  must  be  underscored,  however,  that 
every  admission  must  be  medically  or 
psychologically  necessary.  Residential 
treatment  care  is  not  for  the  purpose  of 
ameliorating  the  growing  pains  of 
adolescence.  Rather,  there  must  be  a 
diagnosable  psychiatric  disorder, 
persistent  psychological  and/or 
emotional  disturbances,  and  active 
clinical  treatment  under  an 
individualized  treatment  plan  that 
provides  for  minimally  necessary 
attributes  of  real  clinical  treatment.  This 
is  one  of  the  fundamental  points  of  the 
recent  Congressional  action  and  of  this 
final  rule. 

Another  comment  in  connection  with 
this  section  criticized  the  reference  to 
OCHAMPUS  authority  to  adopt 
additional  evaluation  standards 
consistent  with  the  criteria  set  forth  in 
the  rule.  The  complaint  was  that  this 
would  circumvent  the  rulemaking 
process.  Our  response  is  that  there  will 
be  no  circumvention  of  any  applicable 
requirement.  Whatever  detailed 
standards  and  procedures  emerge  as 
implementation  proceeds,  they  will  be 
consistent  with  the  basic  rights  and 
obligations  of  all  affected  parties,  as 
established  in  the  regulation. 

4.  Preauthorization  Requirement  for 
R  TC  Admissions 

The  final  rule  (5  199.4(b)(4)(viii)) 
establishes  mandatory  preadmission 
authorization  for  all  RTC  admissions. 
The  rule  emphasizes  the  development  of 
a  diagnosis/treatment  plan  for  the 
patient  that  addresses  the  need  for  the 
admission,  the  possibility  of  services  at 
a  less  intensive  level  of  care,  a 
comprehensive  patient  assessment, 
specific  treatment  plans,  family 
involvement,  and  discharge  planning. 
The  reason  for  this  emphasis  is  to 
prevent  the  possibility  of  inpatient 
admissions  and  prolonged  stays  without 
significant  therapeutic  attention. 

We  hold  to  this  position,  but  we  have 
made  a  significant  change  from  the 
interim  rule  with  respect  to  clarification 
of  our  expectations  regarding  the 
timetable  for  the  treatment  plan,  a 
matter  addressed  by  several 
commenfers  on  the  interim  rule.  Under 
the  final  rule,  the  timetable  for 
development  of  the  plan  is  as  follows: 
Development  of  the  plan  must  have 
begun  at  the  time  of  admission;  a 
preliminary  plan  must  be  developed  in 


writing  within  24  hours  of  the  admission: 
and  a  master  plan  must  be  established 
within  ten  days  of  the  admission.  The 
timetable  for  a  master  plan  contained  in 
the  proposed  rule  was  seven  days.  We 
have  changed  it  to  ten  days  in  response 
to  a  comment  which  argued  that  the 
need  for  multidisciplinary  assessments 
and  interaction  in  the  development  of  an 
appropriate  individualized  treatment 
plan  required  the  additional  time. 
One  commenter  suggested  the 
inclusion  of  a  psychiatric  emergency 
exception  to  preadmission  authorization 
for  RTC  admissions.  It  is  our  experience 
in  connection  with  RTC  care  that  no 
such  exception  is  necessary. 

5.  Concurrent  Review  of  RTC  Care 

The  final  rule  (5  199.4(b)(4)(ix)) 
restates  in  the  regulation  current 
practice  for  concurrent  reviews  of  RTC 
care. 

Several  commenters  noted  that  the 
rule  states  that  concurrent  review  will 
occur  no  less  frequently  than  every  30 
days  and  proposed  that  it  also  stipulate 
that  reviews  may  be  no  more  frequent 
than  every  30  days.  We  do  not  concur 
with  this  suggestion.  Our  statutory 
obligation  is  to  ensure  that  all  care 
provided  is  medically  necessary.  We  do 
not  believe  we  can  meet  this  obligation 
in  all  cases  by  limiting  reviews  to  every 
30  days  or  every  $12,000  (the 
approximate  cost  of  30  days  of  care  at 
the  RTC  payment  cap).  Thus,  when 
appropriate,  we  believe  authority  must 
be  preserved  to  conduct  concurrent 
reviews  more  frequently  than  every  30 
days. 

6.  Criteria  for  Determining  Medical  or 
Psychological  Necessity  for  Acute  Care 

The  final  rule  (9  ig9.4(b](6)(i))  restates 
currently  applicable  criteria  for 
determining  medical  or  psychological 
necessity  for  acute  inpatient  mental 
health  services.  The  criteria  focus  on  the 
severity  of  the  patient's  condition  and 
the  intensity  of  the  treatment  needed. 

Several  commenters  suggested  that 
the  rule  not  refer  to  acute  inpatient 
services  as  following  a  "brier'  intensive 
treatment  model  on  the  grounds  that 
individual  needs  might  require 
something  longer  than  brief  treatment.  It 
is  our  response  that  in  view  of  the  day 
limits  enacted  by  Congress  and  of  the 
proper  care  model  for  acute  services, 
"brief  is  an  accurate  and  appropriate 
component  of  the  general  treatment 
model.  Of  course,  in  any  given  case, 
there  is  sufficient  flexibility  to  address 
the  needs  of  the  patient. 

A  related  comment  argued  that  it  is 
inappropriate  for  DoD  to  describe  acute 
care  as  relating  to  stabilization  of  a  life 
threatening  or  severely  disabling 


condition.  It  is  our  view  that  it  is  pari  of 
DoD's  responsibility  to  promulgate 
reasonable  standards  of  medical 
necessity  and  that  the  standards 
established  in  the  final  rule  are 
necessary,  appropriate  and  consistent 
with  sound  medical  practice. 

Another  comment  suggested  that  our 
reference  to  a  patient's  need  for  "high 
dosage,  unusual  medication"  as  a 
criteria  for  an  acute  care  admission  be 
changed  to  "high  dosage,  intensive 
medication"  on  the  grounds  that  the 
focus  should  be  on  the  potential  for 
serious  side  effects,  regardless  of  how 
unusual  the  medication  involved  might 
be.  We  agree  with  this  suggestion  and 
have  revised  the  provision  accordingly. 

7.  Preauthorization  Requirements  for 
Acute  Mental  Health  Care 

The  final  rule  (§  199.4(b)(6)(iii)) 
establishes  the  general  requirement  for 
preadmission  authorization  for  all  non- 
emergency acute  hospital  admissions  for 
mental  health  services.  As  in  the  interim 
rule,  emphasis  is  placed  on  the 
development  of  an  individual  diagnosis/ 
treatment  plan.  The  plan  must  address 
the  necessity  for  the  admission,  the 
needed  level  of  intensity  of  care,  a 
comprehensive  patient  assessment,  a 
specific  treatment  plan,  family 
involvement,  and  discharge  planning. 
The  importance  of  this  is  to  assure  that 
actions  and  plans  of  the  providers 
responsible  are  based  on  appropriate 
therapeutic  considerations. 

Responding  to  a  number  of  comments 
with  respect  to  the  interim  rule,  the  final 
rule  clarifies  the  timetable  for 
development  of  the  diagnosis/treatment 
plan.  Under  the  final  rule,  the  plan  must 
be  under  development  at  the  time  of 
admission,  a  preliminary  plan  must  be 
established  within  24  hours  of  the 
admission,  and  a  master  treatment  plan 
must  be  developed  within  five  days 
(rather  than  72  hours,  as  stated  in  the 
proposed  rule)  of  the  admission.  We 
have  also  significantly  changed  the 
interim  rule's  provision  concerning  the 
timing  of  the  request  for  preadmission 
authorization  by  eliminating  the 
requirement  for  a  request  48  hours  in 
advance  of  the  proposed  non-emergency 
admission.  Under  the  final  rule,  the 
request  may  be  at  any  time  prior  to  the 
admission.  In  general,  the  decision 
regarding  preauthorization  will  be  made 
within  one  business  day  following 
receipt  of  the  request.  If  authorization  is 
granted  in  response  to  the  request,  even 
if  that  granting  takes  place  after  the 
admission,  the  effective  date  of  the 
preadmission  authorization  will  be  the 
date  the  request  was  received.  Thus,  the 
authorization  will  apply  from  the  first 
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day  of  the  admission.  If,  however,  that 
request  is  denied  and  the  provider  has 

already  admitted  the  patient,  neither 
CHAMPUS  nor  ihe  patient  m.iy  be  billed 
for  the  services  rendered. 

In  emergency  Cijses.  preauthorization 
is  not  mandatory.  However,  notification 
of  the  admission  should  be  made  wi'Jbin 
24  hours  or,  in  the  case  of  a  holiday,  the 
next  business  day.  If  the  admission  was 
a  bona  fide  emergency,  the  eH^ective 
date  of  the  preauthorization  will  be  the 
date  of  the  admission.  However,  if  it 
was  not  an  emergency  (but  the 
admission  can  be  authorizud  as 
medically  or  psychologicaliy  necessary), 
the  elective  date  will  be  the  date  the 
request  was  received.  Under  the 
payment  reduction  provision,  discussed 
above,  days  of  care  prior  to  the  effective 
date  of  the  authorization  will  not  be 
reimbursed  (up  to  a  maximiun  payment 
reduction  of  five  days  of  services). 

One  commenter  criticized  the 
definition  of  "psychiatric  em'irg.incy** 
included  in  the  proposed  rule  (proposed 
§  199.2(b)J  on  the  grounds  that  it 
requires  that  a  psychiatric  evaluation 
prior  to  admission,  contrary  to 
prevailing  standards  which  require  an 
evaluation  within  24  hours  after 
admission.  This  comment  confuses  two 
separate  requirements.  An  evaluation 
within  24  hours  is  a  requirement  for  all 
admissions,  for  purposes  of  initiating 
active  treatment  of  the  patient.  The 
evaluation  necessary  for  authorizing  an 
emergency  admission  is  much  different. 
It  is  simply  to  ascertain  whether  an 
emergency  circumstance  exists.  Thus,  no 
change  is  made  in  the  final  rule. 

Another  comment  concerning  the 
definition  of  psychiatric  emergency 
argued  that  harm  to  self  or  others  is  too 
narrow  a  standard.  We  disagree.  If  this 
circumstance  is  not  presented,  based  on 
the  reasonable  medical  judgment  of  the 
responsible  provider,  then  we  believe 
there  is  no  emergency  that  requires  an 
acute  care  admission  prior  to  following 
the  simple  procedure  of  requesting 
preadmission  authorization. 

Another  comment  relating  to  the 
definition  of  "psychiatric  emergency" 
was  that  only  physicians,  not 
psychologists,  should  be  recognized  as 
competent  to  make  this  and  certain 
other  clinical  judgments.  We  believe  the 
provision  in  the  rule  that  accepts  the 
requirements  of  the  applicable  state  law 
on  this  matter  is  the  appropriate  PoD 
position  regarding  clinical  competence. 

Several  commenters  expressed 
concern  that  the  utilization  review 
contractor  is  not  available  around  the 
clock  to  consider  preadmission 
authorization  requests  and  that,  as  a 
result,  full  payment  might  be  denied.  It 
is  true  thai  our  utiliz'^tion  review 


contractors'  offices  are  not  staffed  seven 
days  a  week.  24  hours  a  day.  It  is  for  this 
reason  that  the  rule  makes  preadmission 
authorization  approvals  effective  the 
date  the  request  was  received,  not  the 
date  it  was  approved.  Through 
telephone  facsimile  device  or  telephone 
recording  machine,  the  review 
contractor  will  provide  a  mechanism  for 
requests  to  be  received  around  the 
clock,  with  a  record  created  as  to  the 
date  and  time  of  the  request.  Thus,  as 
long  as  the  provider  makes  the  request 
at  the  proper  time,  the  approval  will 
cover  the  initial  days  of  the  admission. 
This  is  similar  to  the  process  now  in 
effect  under  the  CHAMPUS  peer  review 
organization  program. 

Several  commenters  raised  concerns 
regarding  the  applicability  of 
preadmission  authorization 
reqtiirements  in  cases  in  which 
CHAMPUS  is  the  second  payer,  the 
concern  relating  to  the  burden  of 
potentially  requiring  authorizations  from 
more  than  one  payer.  We  have  made  no 
change  for  two  reasons.  First,  the 
statutory  requirement  is  applicable  to 
everj'  case  in  which  CHAMPUS 
payment  is  sought,  regardless  of 
whether  it  is  on  a  first  payer  or  second 
payer  basis.  Second,  we  believe  the 
requirement  is  not  a  significant  burden. 

Another  comment  suggested  that  the 
rule  require  written  confirmation  by  the 
utilization  review  contractor  of  the 
preadmission  authorization  decision. 
We  agree  and  have  revised 
§§  19g.4(b)(4](viii)(D)  and 
199.4(b)(6){iii)iD)  accordingly. 

Another  comment  proposed  that  the 
timetable  for  developing  a  master 
treatment  plan  be  extended  from  72 
hours  to  five  days.  We  believe  this  is  a 
good  suggestion.  There  is  an  important 
need  for  the  providers  to  proceed 
expeditiously  with  development  of  a 
treatment  plan.  Five  days  appears 
consistent  with  this  need.  \Ve,  therefore, 
have  made  this  change. 

Several  commenters  suggested  that 
the  general  standard  for  deciding  on. 
preauthorization  requests  should  be 
changed  from  one  business  day  after 
receipt  of  the  request  of  the  same  day  of 
the  request.  Our  response  is  that 
although  same  day  responses  are  often 
possible,  some  requests  require 
additional  analysis  and  consideration. 
Because  of  this,  we  do  not  think  it 
practicable  to  conunit  ourselves  to 
same-day  decisions. 

8.  Concurrent  Review  of  Acute  Care 

The  final  rule  (9  199.4(b)(6)|iv)) 
restates  in  the  regulation  current 
practice  for  concurrent  review  of  acute 
care. 


Several  commenters  suggest  that  we 
establish  a  standard  timeframe  for 
issuing  decisions  on  conroirrent  review. 
We  agree.  We  added  to  the  rule  the 
general  standard  that  decisions  will  be 
issued  within  one  business  day  after  the 
review.  This,  of  course,  assumes  that  all 
necessary  documentation  has  been 
received  by  the  reviewer. 

9.  Limitations  on  Liability 

The  final  rule  (S§  igg.4(h)(5)(vi)  and 
199.6(a)(8))  reinforces  current  regulatory 
requirements  (applicable  to  both 
institutional  and  individual  providers) 
regarding  limitations  on  liability  for 
services  excluded  because  they  were 
not  medically  or  psychologically 
necessary.  The  current  regulation 
provides  that  potentially  excludable 
services  may  be  reimbursed  if  the 
provider  could  not  reasonably  have 
known  of  the  exclusion.  The  final  rule 
makes  it  explicit  that  this  possibility  will 
not  be  available  to  any  provider  who 
fails  to  follow  available  preadmission 
authorization  procedures  that  would 
have  provided  the  definitive  answer. 
Also,  the  final  rule  would  make  it  an 
explicit  requirement  for  providers  to 
adhere  to  CHAMPUS  rules  which 
disallow  billing  the  patient  for  excluded 
services  unless  the  patient  (1) 
specifically  understood  that  tiie  servio^s 
would  likely  not  be  covered  and  |2) 
agreed  to  pay. 

Some  commenters  expressed  concern 
about  the  effect  of  these  provision.s. 
Clarification  of  several  points  might  be 
useful.  First,  the  relevance  of  these  two 
new  provisions  can  only  be  understood 
in  the  conjunction  with  current  section 
199.4(b)  of  the  CHAMPUS  regulation, 
which  establishes  the  limitation  on 
liability  rules.  Among  these  existing 
rules  is  that  neither  providers  nor 
beneficiaries  will  be  financially  liable 
for  scnices  excludable  as  not  medically 
necessary  if  the  provider  or  beneficiary 
did  not  know  and  could  net  reasonably 
have  been  expected  to  know  that  the 
services  were  excludable.  In  the  case  of 
beneficiaries,  one  application  of  this  rule 
is  that  beneficiaries  are  not  liable  unless 
they  knowingly  agree  to  accept  financial 
responsibility  for  services  that  are 
excluded  from  CHAMPUS  payment.  As 
part  of  the  CHAMPUS  peer  review 
organization  program,  these  rules  have 
been  in  place  for  most  CHAMPUS 
services,  but,  until  now,  not  for  most 
mental  health  services. 

The  second  point  of  darification  is 
that  §  190.4(a](12)(i)  of  this  final  rule, 
discussed  above,  make  the  limitation  on 
liability  rules  and  other  procedures  of 
the  CHAMPUS  peer  review  organization 
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program  applicable  to  mental  health 
services. 

The  thifd  point  of  clarification  is  thai 
the  new  {(  19g.4(hHSHvi)  and  199.6(aH6| 
appjy  to  all  CHAMPUS  services.  Their 
purpose  and  effect  is  to  reinforce  the 
current  limitation  on  liability  rules.  The 
first  of  theae  provisions  simply  provides 
that  a  provider  will  not  be  able  to  claim 
that  it  did  not  know  and  could  not 
reasonably  have  been  expected  to  know 
that  a  particular  admission  would  have 
been  determined  to  be  not  medically 
necessaiy  if  the  provider  foiled  to  follow 
preadmission  authorization  (or 
concurrent  review)  procedures  tha> 
would  have  given  the  answer.  The 
second  of  these  new  provisions  simply 
restates  in  the  section  of  the  CHAMPUS 
regulation  relating  to  general 
requirements  applicable  to  authorized    ' 
providers  that  providers  must  comply 
with  applicable  limitation  on  liability 
requirements. 

W.  Other  Matters 

Without  reference  to  any  specific 
provision  of  the  proposed  rule,  several 
commenters  suggested  that  DoD  should 
establish  rules  to  prevent  conflicts  of 
interest  or  inappropriate  decisions  by 
the  peer  reviewers  conducting  the 
utilization  reviews.  We  believe  we  have 
addressed  this  above  in  the  discussion 
of  appeal  procedures.  In  addition,  all 
reviews  are  conducted  pursuant  to 
contractual  arrangements  between  DoD 
and  the  peer  review  entity.  Mechanisms 
exist  for  DoD  to  correct  any  possible 
problems  regarding  objectivity  of  the 
peer  review  contractor  Any  person  who 
has  information  supporting  any 
allegation  of  impropriety  in  the  review 
process  should  notify  the  Director. 
OCHAMPUS. 

D.  Rulemaking  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  one  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more  or  have  other 
substantial  Impacts.  Section  605(b)  of 
the  Regulatory  Flexibility  Act  requires 
that  each  federal  agency  prepare,  and 
make  available  for  public  comment,  a 
regulatory  flexibility  analysis  when  the 
agency  issues  a  regulation  which  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  Also.  *ve 
certify  that  this  final  rule  will  not 
signiflcandy  affect  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act 

In  addition,  this  final  nile  would  not 
impose  information  collection 


requirements.  Therefore,  it  does  not 
need  to  be  reviewed  by  the  Executive 
Office  of  Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  US.C  3501-3511). 

In  accordance  with  usual  CHAMPUS 
procedures,  this  final  rule  has  been 
approved  by  the  Departments  of  Health 
and  Human  Services  and 
Transportation. 

List  of  Subjects  in  32  CFR  Part  199 

Claims.  Handicapped.  Health 
insurance.  Military  personneL 

Accordingly.  32  CFR  part  199  is 
amended  as  follows: 

PART  199-{  AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079. 1088.  5  XJS.C  301. 

2.  Section  199.2  (b)  is  amended  by 
adding  a  definition  for  "psychiatric 
emergency"  in  alphabetical  order  as 

follows: 

§199.2    Definittons. 


(b)  •  *  * 

Psychiatric  emergency.  A  psychiatric 
inpatient  admission  is  an  emergency 
when,  based  on  a  psychiatric  evaluation 
performed  by  a  physician  (or  other 
qualified  mental  health  care 
professional  with  hospital  admission 
authority),  the  patient  Is  at  immediate 
risk  of  serious  harm  to  self  or  others  as  a 
result  of  a  mental  disorder  and  requires 
immediate  continuous  skilled 
observation  at  the  acute  level  of  care. 


3.  Section  199.4  is  amended  by 
redesignating  the  current  paragraph 
(a)(12)  as  (a)(13);  by  adding  a  new 
paragraph  (a)(12):  by  adding  new 
paragraphs  (b)(4)(vii).  (b)(4)(viii).  and 
(b)(4)(ix);  by  redesignating  paragraphs 
(b)(6)  as  paragraph  (b)(7):  by 
redesignating  paragraph  (b)(S)(ix) 
introductory  text  as  paragraph  (b)(6) 
introductory  text;  by  removing 
paragraphs  (b)(5)(ix)  (A)  and  (B):  by 
adding  new  paragraphs  (b)(6)(i)  through 
(iv);  and  by  adding  a  new  paragraph 
(h)(5)(vi).  as  follows: 

S  199.4    Baste  program  tieneflts. 
(a) 

(12)  Utilization  revievf,  quality 
assurance  and  preauthorization  for 
inpatient  mental  health  services— ^\]  In 
general.  The  Director.  OCHAMPUS 
shall  provide,  either  directly  or  through 
contract  a  program  of  utilization  and 
quality  review  for  all  mental  health  care 
services.  Among  other  things,  this 
program  shaH  include  mandatory 
preadmission  authorization  before 


nonemergency  inpatient  mental  health 
services  may  be  provided  and 
mandatory  approval  of  continuation  of 
inpatient  services  within  72  hours  of 
emergency  admissions.  This  program 
shall  also  include  requirements  for  other 
pretreatment  authorization  procedures, 
concurrent  review  of  continuing 
inpatient  and  outpatient  care, 
retrospective  review,  and  other  such 
procedures  as  determined  appropriate 
by  the  Director,  OCHAMPUS.  The 
provisions  of  paragraph  (h)  of  this 
section  and  5  199.15(f)  shall  apply  to  this 
program.  The  Director,  OCHAMPUS. 
shall  establish,  pursuant  to  that 
S  199.15(n.  procedures  substantially 
comparable  to  requirements  of 
paragraph  (h)  of  this  section  and 
§  199.15.  If  the  utilization  and  quality 
review  program  for  mental  health  care 
services  is  provided  by  contract,  the 
contractor(s)  need  not  be  the  same 
contractor(s)  as  are  engaged  under 
§  199.15  in  connection  with  the  review  of 
other  services. 

(ii)  Preadmission  authorization.  (A) 
This  section  generally  requires 
preadmission  authorization  for  all 
nonemergency  inpatient  mental  health 
services  and  prompt  continued  stay 
authorization  after  emergency 
admissions.  Institutional  services  for 
which  payment  would  otherwise  be 
authorized,  but  which  were  provided 
without  compliance  with  preadmission 
authorization  requirements,  do  not 
qualify  for  the  same  payment  that  would 
be  provided  if  the  preadmission 
requirements  had  been  met 

(B)  In  cases  of  noncompliance  with 
preadmission  authorization 
requirements,  institutional  payment  will 
be  reduced  by  the  amount  attributable 
to  the  days  of  services  without  the 
appropriate  certification  up  to  a 
maximum  of  five  days  of  services.  In 
cases  in  which  payment  is  determined 
on  a  prospectively  set  per-discharge 
basis  (such  as  the  DRC-based  payment 
system),  the  reduction  shall  be  $500  for 
each  day  of  services  provided  without 
the  appropriate  preauthorization.  up  to  a 
maximum  of  five  days  of  services. 

(C)  For  purposes  of  paragraph 
(aK12)(ii){B)  of  this  section,  a  day  of 
services  without  the  appropriate 
preauthorization  is  any  day  of  services 
provided  prior  to: 

[1]  the  receipt  of  an  authorization:  or 
(2)  the  effective  date  of  an 
authorization  subsequentiy  received. 

(D)  Services  for  which  payment  is 
disallowed  under  paragraph 
(a](12)(ii)(B)  of  this  section  may  not  be 
billed  to  the  patient  (or  the  patient's 
family). 
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(4)  *  *  • 

(vii)  Criteria  for  determining  medical 
or  psychological  necessity.  In 
determining  the  medical  or 
psychological  necessity  of  services  and 
supplies  provided  by  RTCs,  the 
evaluation  conducted  by  the  Director, 
OCHAMPUS  (or  designee)  shall 
consider  the  appropriate  level  of  care 
for  the  patient,  the  intensity  of  services 
required  by  the  patient,  and  the 
availability  of  that  care.  In  addition  to 
the  criteria  set  forth  in  this  paragraph 
(b)(4]  of  this  section,  additional 
evaluation  standards,  consistent  with 
such  criteria,  may  be  adopted  by  the 
Director,  OCHAMPUS  (or  designee). 
RTC  services  and  supplies  shall  not  be 
considered  medically  or  psychologically 
necessary  unless,  at  a  minimum,  all  the 
following  criteria  are  clinically 
determined  in  the  evaluation  to  be  fully 
met: 

(A)  Patient  has  a  diagnosable 
psychiatric  disorder. 

(B)  Patient  exhibits  patterns  of 
disruptive  behavior  with  evidence  of 
disturbances  in  family  functioning  or 
social  relationships  and  persistent 
psychological  and/or  emotional 
disturbances. 

(C)  RTC  services  involve  active 
clinical  treatment  under  an 
individualized  treatment  plan  that 
provides  for 

(1)  Specific  level  of  care,  and 
measurable  goals/objectives  relevant  to 
each  of  the  problems  identified; 

[2]  Skilled  interventions  by  qualified 
mental  health  professionals  to  assist  the 
patient  and/or  family; 

(J)  Time  frames  for  achieving 
proposed  outcomes;  and 

(4)  Evaluation  of  treatment  progress  to 
include  timely  reviews  and  updates  as 
appropriate  of  the  patient's  treatment 
plan  that  reflects  alterations  in  the 
treatment  regimen,  the  measurable 
goals/objectives,  and  the  level  of  care 
required  for  each  of  the  patient's 
problems,  and  explanations  of  any 
failure  to  achieve  the  treatment  goals/ 
objectives. 

(D)  Unless  therapeutically 
contraindicated.  the  family  and/or 
guardian  must  actively  participate  in  the 
continuing  care  of  the  patient  either 
through  direct  involvement  at  the 
facility  or  geographically  distant  family 
therapy.  (In  the  latter  case,  the 
treatment  center  must  document  that 
there  has  been  collaboration  with  the 
family  and/or  guardian  in  all  reviews.) 

(viii)  Preauthorization  requirement. 
(A)  All  admissions  to  RTC  care  are 
elective  and  must  be  certified  as 
medically/psychologically  necessary 
prior  to  admission.  The  criteria  for 


preauthorization  shall  be  those  set  forth 
in  paragraph  (b)(4){vii)  of  this  section.  In 
applying  those  criteria  in  the  context  of 
preadmission  authorization  review, 
special  emphasis  is  placed  on  the 
development  of  a  specific  diagnosis/ 
treatment  plan,  consistent  with  those 
criteria  and  reasonably  expected  to  be 
effective,  for  that  individual  patient. 

(B)  The  timetable  for  development  of 
the  individualized  treatment  plan  shall 
be  as  follows: 

(i)  The  plan  must  be  under 
development  at  the  time  of  the 
admission. 

[2]  A  preliminary  treatment  plan  must 
be  established  within  24  hours  of  the 
admission. 

[3]  A  master  treatment  plan  must  be 
established  within  ten  calendar  days  of 
the  admission. 

(C)  The  elements  of  the  individualized 
treatment  plan  must  include: 

[1]  The  diagnostic  evaluation  that 
establishes  the  necessity  for  the 
admission; 

[2]  An  assessment  regarding  the 
inappropriateness  of  services  at  a  less 
intensive  level  of  care; 

(3)  A  comprehensive,  biopsychosocial 
assessment  and  diagnostic  formulation; 

[4]  A  specific  individualized  treatment 
plan  that  integrates  measurable  goals/ 
objectives  and  their  required  level  of 
care  for  each  of  the  patient's  problems 
that  are  a  focus  of  treatment; 

(5)  A  specific  plan  for  involvement  of 
family  members,  unless  therapeutically 
contraindicated;  and 

[6]  A  discharge  plan,  including  an 
objective  of  referring  the  patient  to 
further  services,  if  needed,  at  less 
intensive  levels  of  care  within  the 
benefit  limited  period. 

(D)  Preauthorization  requests  should 
be  made  not  less  than  two  business 
days  prior  to  the  planned  admission.  In 
general,  the  decision  regarding 
preauthorization  shall  be  made  within 
one  business  day  of  receipt  of  a  request 
for  preauthorization,  and  shall  be 
followed  with  written  confirmation. 
Preauthorizations  are  valid  for  90  days. 

(ix)  Concurrent  review.  Concurrent 
review  of  the  necessity  for  continued 
stay  will  be  conducted  no  less 
frequently  than  every  30  days.  The 
criteria  for  concurrent  review  shall  be 
those  set  forth  in  paragraph  (b)(4)(vii)  of 
this  section.  In  applying  those  criteria  in 
the  context  of  concurrent  review,  special 
emphasis  is  placed  on  evaluating  the 
progress  being  made  in  the  active 
individualized  clinical  treatment  being 
provided  and  on  developing  appropriate 
discharge  plans. 
*        *        •        •        * 

18)  *  *  * 


(i)  Criteria  for  determining  medical  or 
psychological  necessity.  In  determining 
the  medical  or  psychological  necessity 
of  acute  inpatient  mental  health 
services,  the  evaluation  conducted  by 
the  Director.  OCHAMPUS  (or  designee) 
shall  consider  the  appropriate  level  of 
care  for  the  patient,  the  intensity  of 
services  required  by  the  patient,  and  the 
availability  of  that  care.  The  purpose  of 
such  acute  inpatient  care  is  to  stabilize  a 
life-threatening  or  severely  disabling 
condition  within  the  context  of  a  brief, 
intensive  model  of  inpatient  care  in 
order  to  permit  management  of  the 
patient's  condition  at  a  less  intensive 
level  of  care.  Such  care  is  appropriate 
only  if  the  patient  requires  services  of 
an  intensity  and  nature  that  are 
generally  recognized  as  being  effectively 
and  safely  provided  only  in  an  acute 
inpatient  hospital  setting.  In  addition  to 
the  criteria  set  forth  in  this  paragraph 
(b)(6)  of  this  section,  additional 
evaluation  standards,  consistent  with 
such  criteria,  may  be  adopted  by  the 
Director,  OCHAMPUS  (or  designee). 
Acute  inpatient  care  shall  not  be 
considered  necessary  unless  the  patient 
needs  to  be  observed  and  assessed  on  a 
24-hour  basis  by  skilled  nursing  staff, 
and/or  requires  continued  intervention 
by  a  multidisciplinary  treatment  team; 
and  in  addition,  at  least  one  of  the 
following  criteria  is  determined  to  be 
met: 

(A)  Patient  poses  a  serious  risk  of 
harm  to  self  and/or  others. 

(B)  Patient  is  in  need  of  high  dosage, 
intensive  medication  or  somatic  and/or 
psychological  treatment,  with 
potentially  serious  side  effects. 

(C)  Patient  has  acute  disturbances  of 
mood,  behavior,  or  thinking. 

(ii)  Emergency  admissions.  Admission 
to  an  acute  inpatient  hospital  setting 
may  be  on  an  emergency  or  on  a  non- 
emergency basis.  In  order  for  an 
admission  to  qualify  as  an  emergency, 
the  following  criteria,  in  addition  to 
those  in  paragraph  (b](6)(i)  of  this 
section,  must  be  met: 

(A)  The  patient  must  be  at  immediate 
risk  of  serious  harm  to  self  and  or  others 
based  on  a  psychiatric  evaluation 
performed  by  a  physician  (or  other 
qualified  mental  health  professional 
with  hospital  admission  authority);  and 

(B)  The  patient  requires  immediate 
continuous  skilled  observation  and 
treatment  at  the  acute  psychiatric  level 
of  care. 

(iii)  Preauthorization  requirements. 
(A)  All  non-emergency  admissions  to  an 
acute  inpatient  hospital  level  of  care 
must  be  authorized  prior  to  the 
admission.  The  criteria  for 
preauthorization  shall  be  those  set  forth 
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in  paragraph  (b)(6Ki)  of  this  section.  In 
applying  those  criteria  ia  the  context  of 
preauthorizatioa  review,  special 
emphasis  is  placed  on  the  development 
of  a  specir<c  individualized  treatment 
plaa  consistent  with  those  criteria  and 
reasonably  expected  to  be  effective,  for 
that  individual  patient 

(B)  The  timetable  for  development  of 
the  individualized  treatment  plan  shall 
be  as  follows: 

(7)  The  development  of  the  plan  must 
begin  immediately  upon  admission. 

[2)  A  preliminary  treatment  plan  must 
be  established  widiin  24  hours  of  the 
admission. 

[3)  A  master  treatment  plan  must  be 
established  within  five  calendar  days  of 
the  admission. 

(Q  The  elements  of  the  individualized 
treatment  plan  must  include: 

(/)  The  diagnostic  evaluation  that 
establishes  the  necessity  for  the 
admission: 

i2\  An  assessment  regarding  the 
inappropriateness  of  services  at  a  less 
intensive  level  of  care; 

[3\  A  comprehensive  biopsychosocial 
assessment  and  diagnostic  formulation: 

[4]  A  specific  individualized  treatment 
plan  that  inte^tes  measurable  goals/ 
objectives  and  their  required  level  of 
care  for  each  of  the  patient's  problems 
that  are  a  focus  of  treatment 

(5)  A  specific  plan  for  involvement  of 
family  members,  unless  therapeutically 
contraindicated:  and 

[6]  A  discharge  plan,  including  an 
objective  of  referring  the  patient  to 
further  services,  if  needed,  at  less 
intensive  levels  of  care  within  the 
benefit  limit  period. 

(D)  The  request  for  preauthorization 
must  be  received  by  the  reviewer 
designated  by  >he  Director.  OCHAMPUS 
prior  to  the  planned  admission.  In 
general  the  decision  regarding 
preauthorization  shall  be  made  within 
one  business  day  of  receipt  of  a  request 
for  preauthorization.  and  shall  be 
followed  with  written  confirmation.  In 
the  casi  of  an  authorization  issued  after 
an  admission  resulting  from  approval  of 
a  request  made  prior  to  the  admission, 
the  effective  date  of  the  certification 
shall  be  the  date  of  the  receipt  of  the 
request  However,  if  the  request  on 
which  the  approved  authorization  is 
based  was  made  after  the  admission 
(and  the  case  was  not  an  emergency 
ad:aission).  the  effective  date  of  the 
authorization  shall  be  the  date  of 
approval 

(E)  Authorization  prior  to  admission  is 
not  required  in  the  case  of  a  psychiatric 
emergency  requiring  an  inpatient  acute 
level  of  care,  but  authorization  for  a 
continuation  of  services  must  be 
obtained  promptly.  Admissions  resulting 
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from  a  bona  fide  psychiatric  emergency 
should  be  reported  within  24  hours  of 
the  admission  or  the  next  business  day 
after  the  admission.  tH>t  must  be 
reported  to  the  Director,  OCHAMPUS  or 
a  designee,  within  72  hours  of  the 
admission.  In  the  case  of  an  emergency 
admission  authorization  resulting  from 
approval  of  a  request  made  within  72 
hours  of  the  admission,  the  effective 
date  of  the  authorization  shall  be  the 
date  of  the  admission.  However,  if  it  is 
determined  that  the  case  was  not  a  bona 
fide  psychiatric  emergency  admission 
(but  the  admission  can  be  authorized  as 
medically  or  psychologically  necessary), 
the  effective  date  of  the  authorization 
shall  be  the  date  of  the  receipt  of  the 
request 

(iv)  Concurrent  review.  Concurrent 
review  of  the  necessity  for  continued 
stay  will  be  conducted.  The  criteria  for 
concurrent  review  shall  be  those  set 
forth  in  paragraph  (bM6)(i)  of  this 
section.  In  applying  liiose  criteria  in  the 
context  of  concurrent  review,  special 
emphasis  is  placed  on  evaluating  the 
progress  being  made  in  the  active 
clinical  treatment  being  provided  and  on 
developing/refining  appropriate 
dischaige  plana.  In  general  the  decision 
regarding  concurrent  review  shall  be 
made  within  one  business  day  of  the 
review,  and  shall  be  followed  widi 
written  confirmation. 
•        •        •        •        • 

(h)  •  •  • 

(5J  •  *  • 

(vi)  Preadmission  authorization  was 
available  but  not  requested,  or 
concurrent  feview  requirements  were 
not  followed. 


$199.6    lAmwidMll 

4.  Section  199JI  ia  amended  by 
redesignating  para^aphs  (a)(6)  through 
(a](g)  as  paragraphs  (a)(7)  through 
(a)(10)  respectively,  and  by  adding  a 
new  paragraph  (a)(6].  as  follows: 

S  199.6    Autttorlzed  providera. 

•        •        •        *        • 

(a)  •  •  • 

(6)  Exclusion  of  beneficiary  liability. 
In  connection  with  certain  utilization 
review,  quality  assurance  and 
preaudiorization  requirements  of  section 
199.4  of  this  part  providers  may  not  hold 
patients  liable  for  payment  for  certain 
services  for  which  CHAMPUS  payment 
is  disallowed.  With  respect  to  such 
services,  providers  may  not  seek 
payment  from  the  patient  or  the 
patient's  family.  Any  such  effort  to  seek 
payment  is  a  basis  for  termination  of  the 
provider's  authorized  status. 


Dated:  October  10. 1991. 
L.M.  Byaim. 

Alternate  Federal  Register  Liaison  Officer. 

Department  of  Defense. 

(FR  Doc.  91-24886  Filed  10-17-91: 8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

(CT3-1-5236:  A-1-FRL-401B-1] 

Approval  and  Promulgation  of  Air 
Quality  Imptementatton  Plans; 
Connecticut;  Revised  Regulations 
Controffing  Volatile  Organic 
Compound  Emissions 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

summary:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Connecticut 
These  revisions  consist  of  revised 
volatile  organic  compound  (VOC) 
emission  regulations  applicable  in  the 
entire  State  of  Connecticut  The 
intended  effect  of  this  action  it  to 
approve  Connecticut's  revised  VOC 
regulations  to  correct  deficiencies  of 
Connecticut's  Ozone  Attainment  Plan. 
This  action  is  being  taken  under  section 
110  and  part  D  of  the  Clean  Air  Act 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  Novemt>er  18, 1991. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection,  by  appointment 
during  normal  business  hours  at  the  Air. 
Pesticides  and  Toxics  Management 
Division,  U,S.  Environmental  I^otection 
Agency.  Region  I  One  Congress  Street 
10th  Floor.  Boston.  MA;  Public 
Information  Reference  Unit  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washingtoa  DC:  and  the 
Bureau  of  Air  Management  Department 
of  Environmental  Protection.  State 
Office  Building.  185  Capitol  Avenue. 
Hartford.  CT  06106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  565-3248;  FTS 
835-3248. 

SUPPLEMENTARY  INFORMATION:  On  May 
1&  1990  (55  FR  20614).  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPR) 
for  the  State  of  Connecticut  The  NPR 
proposed  approval  of  revised  volatile 
organic  compound  (V(DC)  emission 
regulations  in  section  22a-174-20  of 
Connecticut's  Regulations  for  the 
Abatement  of  Air  Pollution.  The  formal 
SIP  revision  was  submitted  by  the 
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Connecticut  Department  of 
Environmental  Protection  (DEP)  on 
November  9, 1989  and  a  revision  to  that 
request  was  submitted  on  September  12, 
1991. 

Background 

On  May  25. 1988.  EPA  sent  a  letter  to 
William  A.  O'Neill,  then  Governor  of 
Connecticut,  pursuant  to  section 
110(a)(2)(H)  of  the  preamended  Clean 
Air  Act  notifying  him  that  the 
Connecticut  SIP  was  substantially 
inadequate  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  in  the  entire  State.  EPA 
requested  the  State  to  respond  to  the  SIP 
call  in  two  phases — the  first  in  the  near 
future  and  the  second  following  EPA's 
issuance  of  a  final  policy  on  how  the 
States  should  correct  their  SIPs.  The 
first  phase  of  the  response  to  the  SIP  call 
was  meant  to  consist  of  (1)  correcting 
identified  deficiencies  in  the  existing 
SIPs  VOC  regulations,  (2)  adopting 
VOC  regulations  previously  required  or 
committed  to  but  never  adopted,  and  (3) 
updating  the  area's  base  year  emissions 
inventory. 

On  June  16. 1988,  EPA  sent  a  letter  to 
the  Director  of  Connecticut's  Air 
Compliance  Unit  outlining  the 
corrections  that  needed  to  be  made  to 
Connecticut's  existing  VOC  regulations 
to  eliminate  the  identified  deficiencies 
and  inconsistencies  in  the  regulations  as 
compared  to  EPA  national  guidance. 
Therefore,  the  corrections  were 
necessary  to  make  Connecticut's  SIP 
consistent  with  EPA  guidance.  The 
revised  VOC  regulations  submitted  by 
Connecticut  on  November  9, 1969  and 
September  12, 1991,  are  in  response  to 
EPA's  May  25  and  June  18. 1988.  letters. 

On  May  18. 1990,  EPA  proposed 
approval  of  this  revision.  EPA  based  this 
approval  on  a  determination  that  the 
submittal  addressed  the  deficiencies 
identified  in  the  SIP  call.  On  November 
15. 1990,  the  Clean  Air  Act  Amendments 
of  1990  were  enacted.  (Pub.  L.  101-549, 
104  Stat.  2399.  codified  at  42  U.S.C. 
7401-7671q).  In  section  182(a)(2)(A)  of 
the  amended  Act,  Congress  codified  the 
requirement  that  States  revise  their  SIPs 
for  ozone  nonattainment  areas  so  that 
they  conform  with  EPA's  preamendment 
guidance.  However,  EPA  is  not 
addressing  today  whether  this  action 
meets  the  requirements  of  section 
182(a)(2)(A).'  EPA  is  taking  final  action 


'  EPA  will  take  action  on  whether  thii  submittal 
ir.eots  the  requirements  of  the  RACT  fix-up 
provision  within  the  timeframe  specined  in  110(k) 
(I)  and  (2). 


because  this  action  is  consistent  with 
the  guidance  that  existed  at  the  time  of 
the  proposal,  and  because  it  will 
strengthen  the  existing  SIP. 

Content  of  Revised  Regulations 

The  Connecticut  DEP  made  the 
following  changes  to  the  VOC 
regulations  in  section  22a-174-20: 

The  applicability  levels  of 
Connecticut's  "bulk  gasoline  terminal" 
regulation  and  "bulk  gasoline  plant" 
regulation,  which  are  subdivisions  22a- 
174-20  (b)(1)  and  (b)(4),  respectively, 
were  changed  such  that  they  are  now 
based  on  a  30-day  rolling  average.  The 
"bulk  terminal"  regulation  now  states 
that  once  a  loading  rack  exceeds  the 
applicability  cutoff  of  10,000  gallons  per 
day.  it  will  always  be  subject  to  the  80 
milligrams  per  liter  of  liquid  loaded 
emission  limitation.  Correspondingly, 
the  "bulk  plant"  regulation  now  states 
that  once  a  loading  rack  exceeds  4000 
gallons  per  day,  it  will  always  be 
subject  to  at  least  the  requirements 
covering  bulk  plants. 

2.  The  applicability  level  of 
Connecticut's  "service  stations — Stage 
I'  regulation  (subdivisions  22a-174-20 
(b)(5)  and  (b)(6))  was  changed  such  that 
it  is  based  on  a  30-day  rolling  average 
and  now  states  that  once  a  service 
station's  throughput  exceeds  10,000 
gallons/month,  the  requirements  of  the 
regulations  will  always  apply. 

3.  The  applicability  of  the  surface 
coating  regulations  for  can,  coil,  fabric 
and  vinyl,  metal  furniture,  paper  and 
wire  coating  (subsections  22a-174-20(m) 
through  22a-174-20(r)  inclusive)  was 
changed  such  that  facilities  are  now 
subject  to  the  emission  limitations  if 
facility-wide  emissions  from  surface 
coating  operations  exceed  15  pounds 
VOC  per  day  actual  emissions.  Further, 
these  regulations  state  that  once  the 
applicable  cutoff  is  exceeded  by  a 
facility,  it  will  always  be  subject  to  the 
applicable  emission  limitations  of  the 
regulation. 

4.  The  applicability  of  the 
miscellaneous  metal  parts  and  products 
coating  regulation  (subsection  22a-174- 
20(s))  was  changed  such  that  facilities 
are  now  subject  to  the  emission 
limitations  if  facility-wide  emissions 
from  surface  coating  operations  exceed 
15  pounds  VOC  per  day  actual 
emissions.  However,  the  regulation 
allows  facilities  to  be  exempt  provided 
they  agree  to  a  restriction  limiting  their 
VOC  emissions  to  1,666  pounds  per 
month  and  have  never  exceeded  this 
amount  since  January  1, 1987.  These 
restrictions  on  emissions  will  limit 
potential  VOC  emissions  from  a  source 
to  less  than  10  tons  per  year  (TPY) 


which  is  consistent  with  the  allowable 
applicability  level  in  EPA's  May  25, 1988 
guidance  document  entitled  "Issues 
Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations."  Further, 
these  regulations  state  that  once  the 
applicable  cutoff  is  exceeded  by  a 
facility,  it  will  always  be  subject  to  the 
applicable  emission  limitations  of  the 
regulation. 

5.  The  applicability  of  Connecticut's 
pharmaceutical  regulation  (subsection 
22a-174-20(t))  was  changed  such  that 
the  regulation  is  applicable  to  any  piece 
of  equipment  that  has  potential 
emissions  exceeding  15  pounds  VOC  per 
day. 

6.  The  applicability  of  Connecticut's 
graphic  arts  regulation  (subsection  22a- 
174-20(v))  was  changed  such  that  the 
regulation  is  applicable  to  any  printing 
line  that  has  actual  VOC  emissions 
exceeding  40  pounds  per  day  or  any 
facility  which  has  potential  facility-wide 
emissions  of  100  tons  per  year  (TPY)  or 
greater.  Further,  the  regulation  now 
states  that  once  a  source  is  subject  to 
the  applicable  emission  limitations,  it 
will  always  be  subject. 

7.  Connecticut's  100  TPY  non-CTG 
source  regulation  (subsection  22a-174- 
20(ee))  was  changed  such  that  it  more 
clearly  defines  which  facilities  are 
subject  to  the  regulation. 

8.  The  emission  limitations  in  all  the 
surface  coating  regulations  (subsections 
22a-174-20(m}  throuqh  20(s)  inclusive) 
were  changed  such  that  they  are  all  now 
in  terms  of  "pounds  of  VOC  per  gallon 
of  coating  minus  water  and  exempt 
solvents." 

9.  The  surface  coating  regulations  and 
the  graphic  arts  regulation  (subsections 
22a-174-20  (m)  through  (s)  inclusive  and 
20(v),  respectively)  were  revised  such 
that  the  applicable  emission  limitation 
of  the  regulations  must  be  met  for  every 
coating  being  utilized  by  the  facility. 

10.  A  calculation  procedure  was 
added  to  subsection  22a-174-20(bb) 
which  allows  the  calculation  of  the 
allowable  emissions  for  surface  coating 
sources  using  the  applicable  emission 
limit  in  terms  of  "pounds  of  VOC  per 
gallon  of  solids"  for  use  in  equivalence 
calculations  when  add-on  control 
equipment  is  utilized  to  meet  the 
emission  limit. 

11.  The  following  terms  were  either 
defined  or  the  definition  of  the  term  was 
revised  to  reOect  current  EPA  guidance: 
(a)  Vapor  balance  system;  (b)  cutback 
asphalt;  (c)  freeboard  height;  (d) 
freeboard  ratio:  (e)  refrigerated  chiller; 
(f)  interior  base  coating;  (g)  vinyl 
coating:  (h)  paper  coating;  (i)  roll 
coating;  (j)  clear  coat;  (k)  extreme 
performance  coatings:  (1) 
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pharmaceutical  products  and 
intermediates;  and  (m)  canned  pumps. 

12.  Connecticut's  previously  approved 
generic  bubble  regulation  (subdivisions 
22a-174-20(cc)  (1)  and  (2))  was  changed 
such  that  all  cross  line  averaging  now 
must  be  consistent  with  EPA's  final 
Emissions  Trading  Policy  Statement 
published  on  December  4, 1986  (51  FR 
43814),  and  must  be  submitted  as  single 
source  SIP  revisions  before  becoming 
effective. 

13.  Connecticut's  regulations  were 
changed  such  that  the  appropriate 
compliance  averaging  periods  for  the 
following  emissions  limitations  and/or 
requirements  are  now  stated:  (a)  The  "80 
milligrams  per  liter  of  liquid  loaded" 
limit  for  bulk  gasoline  terminals  (i.e.,  six 
hours);  (b)  the  reduction  requirement  for 
add-on  control  devices  on  air  dryers  and 
process  equipment  in  pharmaceutical 
plants  (i.e..  one  hour);  (c)  the  "80 
milligrams  per  liter  of  liquid  loaded" 
limit  for  solvent  deliveries  at 
pharmaceutical  plants  (i.e.,  per 
delivery);  (d)  the  reduction  and  capture 
efficiency  requirements  for  add-on 
control  equipment  on  pneumatic  rubber 
tire  manufacturing  facilities  (i.e..  one 
hour  except  for  carbon  adsorption 
systems);  (e)  the  reduction  and  capture 
efficiency  requirements  for  add-on 
control  equipment  on  printing  equipment 
at  graphic  arts  facilities  (i.e.,  one  hour); 
(f)  the  "0.12  kg  of  VOC/1000  kg  of 
product"  limitation  for  polystyrene  resin 
manufacturers  (i.e..  one  hour);  and  (g) 
the  reduction  and  capture  efficiency 
requirements  for  surface  coating  sources 
using  add-on  control  equipment  (i.e.,  one 
hour). 

14.  Recordkeeping  requirements  were 
adopted  for  surface  coating  sources, 
owners  of  fixed  and  external  floating 
roof  tanks,  bulk  gasoline  terminals  and 
plants,  and  gasoline  service  stations. 

15.  Continuous  monitoring 
requirements  were  adopted  for  major 
stationary  sources  using  thermal 
incinerators,  catalytic  incinerators, 
condensers  or  refrigeration  systems,  or 
carbon  adsorbers. 

16.  The  most  current  EPA-approved 
VOC  test  methods  were  incorporated 
into  the  regulations  for  determining  the 
VOC  content  of  surface  coatings  (i.e., 
Reference  Method  (RM)  24  and  24A);  the 
reduction  e^iciency  of  add-on  control 
devices  (i.e.,  RM  18,  25,  25A  and  25B); 
the  total  seal  gap  area  for  floating  roofs 
(i.e.,  measurement  method  from  model 
regulation  (EPA-450/2-79-0G4)):  the 
efficiency  of  control  devices  at  bulk 
gasoline  terminals  (i.e..  procedures  in  40 


CFR  60.503  (c)  and  (e))  »;  leaks  from 
gasoline  tank  trucks  (i.e..  RM  27);  the 
VOC  content  of  cutback  asphalt  (i.e.. 
ASTM  D-244);  and  compliance  with  the 
requirements  imposed  on 
perchloroethylene  dry  cleaners  (i.e., 
certain  visual  methods,  the  test  method 
from  EPA-450/2-78-041,  and  a  modified 
version  of  ASTM  D-322-67).  On 
September  IZ  1991,  the  Connecticut 
Bureau  of  Air  Management  submitted  a 
letter  as  an  amendment  to  the  SIP 
revision.  The  letter  requested  that  the 
last  sentence  of  subdivision  22a-174- 
20(aa)(7)  be  withdrawn  from 
consideration  as  part  of  the  SIP  revision. 
This  portion  of  the  regulations  deals 
with  capture  efficiency.  In  response  to 
the  Notice  of  Proposed  Rulemaking  for 
this  SIP  revision,  a  company  submitted 
an  adverse  comment  on  that  portion  of 
the  submittal.  The  comment  will  be 
discussed  in  more  detail  below.  In  order 
to  accommodate  the  concern,  the  Bureau 
withdrew  this  portion  of  the  regulations 
from- consideration.  Since  the  rest  of  the 
regulations  remain  approvable.  EPA  is 
approving  the  remainder  of  the 
regulations  and  withdrawing  its 
proposal  of  approval  for  the  last 
sentence  of  subdivision  22a-174- 
20(aa)(7).  Additionally.  Connecticut 
decided  that  it  will  not  mention  the  use 
of  transfer  efficiency  (TE)  credit  as  a 
compliance  option  in  its  regulations.  If  a 
facility  ever  wanted  to  utilize  TE  credits 
this  would  be  in  conflict  with  the  SIP 
and  could  only  be  done  if  EPA  approved 
it  as  a  single  source  SIP  revision. 

17.  The  following  existing  exemptions 
and/or  variances  have  been  changed  as 
noted:  (a)  The  exemption  for  bulk 
gasoline  plants  and  service  stations  that 
cannot  meet  the  requirements  of  the 
regulation  for  various  reasons  has  been 
changed  to  say  that  EPA  approval  is 
needed  for  all  waivers  granted  before 
becoming  effective;  (b)  the  exemption 
for  cold  cleaners  at  automobile  repair 
facilities  has  been  eliminated;  (c)  the 
exemption  for  conveyorized  and  vapor 
degreasers  installed  prior  to  July  1, 1980 
has  been  eliminated;  (d)  the  exemption 
for  small  metal  components  in  the 
miscellaneous  metal  parts  and  products 
coating  regulation  has  been  eliminated; 
(e)  the  exemption  for  the  interiors  of 
airplanes  in  the  miscellaneous  metal 
parts  and  products  coating  regulation 
has  been  eliminated;  (f)  the  exemption 
for  certain  types  of  pneumatic  rubber 
tire  manufacturing  operations  based  on 
size  has  been  eliminated;  and  (g)  the 
variance  provision  for  perchloroethylene 
dry  cleaners  that  cannot  meet  the 


*  This  numbering  refers  to  the  paragraph!  that 
existed  in  40  CFR  60.503  prior  to  its  last  revision  on 
February  14.  1989  (54  FR  6678). 


requirements  of  the  regulation  for 
various  reasons  has  been  changed  to 
say  that  EPA  approval  is  needed  for  all 
waivers  granted  before  becoming 
effective. 

18.  Various  provisions  of  EPA's  model 
regulations  (i.e..  EPA-905/2-78-001  and 
EPA-450/2-79-004)  for  the  Group  1  and 
II  control  techniques  guideline  (CTG) 
documents  were  added  to  the  following 
regulations:  (a)  The  regulation  for  the 
storage  of  volatile  organic  compounds; 
(b)  the  regulation  for  the  storage  of 
volatile  organic  compounds  under 
external  floating  roofs;  (c)  the  metal 
cleaning  regulation;  and  (d)  the 
regulation  covering  perchloroethylene 
dry  cleaning  facilities. 

EPA's  review  of  the  SIP  submittal 
indicates  that  Connecticut  has 
addressed  all  of  the  deficiencies  and 
inconsistencies  in  the  existing  VOC 
regulations  identified  by  EPA  except 
those  related  to  capture  efficiency 
testing.  The  State  of  Connecticut  will 
address  the  remaining  deficiency  in  a 
separate  submittal  in  the  future.  EPA  is 
approving  the  Connecticut  SIP  revisions 
containing  the  revised  VOC  regulations 
in  section  22a-174-20  of  Connecticut's 
Regulations  for  the  Abatement  of  Air 
Pollution,  which  were  submitted  on 
November  9. 1989  and  September  12, 
1991.  public  comments  were  submitted 
on  the  NPR  by  one  party. 

Response  to  Public  Comments 

On  )une  14. 1990.  R.R.  Donnelley  and 
Sons  Company  submitted  comments  on 
the  action.  The  company  operates 
printing  presses  in  Connecticut  and 
other  States,  and  commented  on 
changes  in  the  Connecticut  regulations 
that  affect  the  printing  and  graphic  arts 
industry.  Specifically,  R.R.  Donnelley 
and  Sons  commented  adversely  on 
capture  efficiency  determination 
procedures,  recordkeeping  requirements, 
continuous  monitoring  requirements, 
and  compliance  periods  for  control  and 
capture  efficiency  determinations.  For 
more  detail  on  these  responses,  see  the 
"Response  to  Comments"  memorandum 
available  in  the  docket  located  at  the 
Regional  Office  listed  in  the  ADDRESSES 
section. 

Comment  The  company  has 
commented  that  under  the 
Recordkeeping  Requirements  and  Test 
Methods  outlined  in  subsection  22a-174- 
20(aa),  it  states  that  capture  efficiency 
determinations  shall  be  performed 
"using  a  test  method  recommended  or 
approved  by  the  Administrator."  The 
company  felt  that  it  was  only 
appropriate  for  U.S.  EPA  to  require  the 
State  regulations  to  conform  to  a 
guidance  document  or  test  method  that 
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has  been  developed  and  verified, 
subjected  to  public  review  and 
comment,  and  approved  by  U.S.  EPA. 

EPA  Response:  EPA,  States,  and  the 
regulated  community  have  recognized 
the  importance  of  capture  e^iciency  in 
determining  compliance  with  volatile 
organic  compound  regulations  for  some 
time.  When  EPA  issued  SIP  calls  to 
States  in  May  of  198&,  EPA  recognized 
and  identified  the  lack  of  a  capture 
efficiency  test  method  in  State 
regulations  as  a  deficiency.  At  that  time. 
EPA  had  not  identified  nor  fully 
developed  an  acceptable  protocol  or  test 
method  to  determine  capture  efficiency. 
In  light  of  the  technical  issues  that 
needed  to  be  resolved  for  capture 
efficiency,  EPA  asked  that  all  Stdtes 
commit  to  adopting  methodologies  for 
determining  capture  efficiency  when 
they  became  available  from  EPA. 
Connecticut  went  a  step  further  than 
EPA  required  and  revised  its  regulations 
to  affirm  that  capture  efficiency  would 
be  determined  using  EPA's 
•  recommended  approach. 

The  company  raised  a  valid  concern 
in  that  it  did  not  have  the  opportunity  to 
comment  on  the  explicit  test  method 
ihat  sources  in  Connecticut  would  be 
subjected  to.  Therefore,  on  September 
12, 1991.  the  Connecticut  Bureau  of  Air 
Management  submitted  a  letter  as  an 
amendment  to  the  SIP  revision.  The 
letter  asked  that  the  last  sentence  of 
subdivision  22a-174-20(aa)(7)  which 
reads,  "The  owner  or  'operator*  of  any 
premise  subject  to  this  section  shall 
determine  capture  efficiency  using  a  test 
method  recommended  or  approved  by 
the  'Administrator',"  be  withdrawn  from 
consideration.  Based  on  that  request, 
EPA  will  not  consider  that  portion  of  the 
rule  for  approval.  However,  since  the 
rest  of  the  regulations  remain 
approvable,  EPA  is  approving  the 
remainder  of  the  regulations. 

Connecticut  has  agreed  to  adopt  a 
specific  capture  efficiency  test  method 
into  its  regulations.  On  September  26, 
1990,  EPA  transmitted  guidance  to  the 
State  of  Connecticut  regarding  the 
adoption  of  capture  efficiency 
requirements.  That  letter  transmitted  an 
August  3, 1990  memorandum  entitled 
"Model  Regulatory  Language  for 
Capture  Efficiency  Testing"  and  an 
April  16. 1990  memorandum  entitled 
"Guidelines  for  Developing  a  State 
Protocol  for  the  Measurement  of  Capture 
Efficiency  (CE)."  With  this  detailed  . 
guidance,  Connecticut  is  expected  to 
adopt  capture  efficiency  test  methods 
into  its  regulations.  The  public  will  have 
the  opportunity  to  comment  on  these 
test  methods  during  the  normal  pubhc 
notice  and  hearing  process. 


Comment:  R.R.  Donnelley  commented 
that  it  understands  the  requirements  for 
maintaining  records  of  the  VOC  content 
of  materials  when  compliance  with  the 
new  regulations  is  to  be  achieved  by  use 
of  low-VOC  materials.  However,  in 
operations  where  control  equipment, 
such  as  carbon  adsorption  or 
incineration  is  employed,  it  fails  to  see 
the  need  for  extensive  daily  records  as 
proposed. 

They  continue  that  an  accurate, 
annual  VOC  usage  rep>ort  will  better 
provide  the  necessary  information 
regarding  consumption  of  all  VOC- 
containing  materials.  R.  R.  Donnelley 
further  suggests  that  if  this  were 
unacceptable,  a  suitable  alternative 
would  be  the  maintenance  of  monthly 
consumption  data  and  daily  records  of 
hours  of  operation,  so  that  average  daily 
emissions  could  be  estimated.  Those 
records  would  be  made  available  to  the 
State  or  EPA,  if  needed. 

£714  Response:  Records  of  VOC  usage 
are  necessary  for  determining 
compliance  with  the  add-on  control 
requirements  of  Connecticut's  graphic 
arts  regulation.  Regardless  of  the  type  of 
control  equipment  used,  Connecticut's 
regulations  require  a  defined  overall 
percent  emission  reduction  for  all 
graphic  arts  facilities,  consistent  with 
EPA  policy.  In  order  to  demonstrate 
compliance  by  determining  an  overall 
percent  reduction  in  VOC  emissions, 
records  of  VOC  input  into  the  process 
must  be  maintained.  Ultimately,  the 
issue  is  whether  daily  records  are 
necessary. 

The  company  has  suggested  that 
when  carbon  adsorption  is  used 
compliance  could  be  determined  by  an 
overall  solvent  balance.  EPA  agrees. 
Connecticut  has  required  that  sources 
keep  daily  records  of  VOC  usages  in 
subsection  22a-174-20(aa). 

Specifically,  daily  records  must  be 
maintained  of  the  amount  and  VOC 
content  of  each  coating  as  applied  on 
each  coating  line.  EPA  believes  that, 
while  other  records  may  potentially 
provide  information  on  daily  VOC 
usage,  records  of  VOC  contents  and 
usage  are  readily  available  and  do  not 
impose  an  unreasonable  burden.  In  fact, 
almost  any  recordkeeping  scenario 
would  mandate  similar  records  to 
determine  VOC  emissions. 

For  operations  using  incineration,  it  is 
stated  that  the  incinerator  must  achieve 
a  90  percent  reduction  regardless  of 
materials  input.  Again.  Connecticut's 
regulations  and  EPA  policy  require  an 
overall  percent  reduction  and  not  simply 
a  destruction  efficiency  of  90  percent. 
Therefore,  maintaining  a  90  percent 


destruction  efficiency  will  not  verify 
compliance. 

EPA  policy  requires  that  complidnce 
be  determined  over  no  greater  than  a  24 
hour  period.  EPA  policy  in  this  regard  is 
dictated  by  the  need  to  have  enforceable 
emission  limits  over  a  short  term  period. 
In  addition,  attainment  plans  for 
achieving  and  maintaining  the  ozone 
standard  are  developed  using  daily 
emissions.  Permitting  longer  term 
compliance  periods  could  permit 
facilities  to  emit  more  on  certain  days  in 
exchange  for  lower  emissions  at  a  later 
date.  EPA  policy  is  meant  to  ensure  that 
additional  emissions  do  not  occur  on  a 
day  that  they  would  contribute 
excessively  to  a  violation  of  the  ozone 
standard.  Using  average  daily  emission 
calculations  would  not  be  adequate  to 
achieve  this  goal.  This  issue  is  discussed 
further  in  the  response  to  comments 
about  "compliance  periods." 

Beyond  this,  daily  records  are 
consistent  with  the  compliance  and 
enforcement  needs  of  the  Agency. 
Continuing  violations  and  excess 
emissions  are  criteria  necessary  to 
determine  the  eppropriateness  and 
magnitude  of  enforcement  actions.  By 
requiring  daily  records  to  be  maintained, 
the  State  or  EPA  can  make  an 
assessment  of  how  long  a  source  has 
been  in  violation  of  an  emission 
limitation  or  control  efficiency 
requirement,  and  approximate  the 
emissions  beyond  the  allowable 
emission  rate.  In  this  regard,  daily 
records  can  help  ensure  that  agencies 
with  limited  resources  can  readily 
quantify  the  magnitude  of  a  violation 
and  focus  enforcement  actions 
accordingly. 

Comment-  The  SIP  revisions  include 
provisions  for  continuous  monitoring  of 
afterburners  and  carbon  adsorbers.  In 
the  case  of  thermal  incinerators,  RJt. 
Donnelley  feels  that  exhaust 
temperature  (or,  alternatively, 
combustion  chamber  temperature)  is  the 
appropriate  parameter  to  measure. 
I  lowever,  the  company  does  not  feel 
that  the  proposed  monitoring 
requirements  for  catalytic  incinerators 
and  carbon  adsorbers  are  appropriate. 

In  the  case  of  carbon  adsorption,  the 
company  continues,  the  proposed 
revisions  require  continuous  VOC 
monitoring  of  each  exhaust  stream  and 
the  pressure  drop  across  the  adsorber.  A 
typical  carbon  adsorption  system  is 
comprised  of  multiple  units,  connected 
in  parallel,  operating  in  a  semi- 
continuous  mode.  As  each  of  these 
individual  carbon  bed  units  reaches  the 
point  of  media  saturation,  the  company 
states  that  it  is  taken  off-line  and 
desorbed.  The  VOC  concentration  tn  the 
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stack  just  prior  to  the  desorption  step 
would  be  significantly  higher  than  that 
in  the  exhaust  streams  of  the  other  units, 
and  therefore,  would  not  be 
representative  of  the  system's  control 
efficiency. 

R.R.  Donnelley  points  out  that  the 
EPA  recognized  the  variable  VOC 
discharge  in  the  NSPS  adopted  for  this 
type  of  operation  (40  CFR  60  subpart 
QQ)  and  provided  for  a  30  day  overall 
materials  mass  balance  test  as  the  only 
way  to  accurately  measure  the 
performance  of  such  a  system.  R.R. 
Donnelley  feels  that  as  long  as  the  NSPS 
is  being  met.  there  is  no  additional  value 
to  continuously  monitoring  the  exhaust 
stack. 

EPA  Response:  The  continuous 
monitoring  requirements  in 
Connecticut's  regulations  are  not 
intended  to  directly  demonstrate 
compliance  with  the  regulations. 
Instead,  these  monitoring  requirements 
have  been  established  as  meaningful 
indicators  of  equipment  performance. 
Significant  fluctuations  in  monitored 
values  may  indicate  problems  in  the 
operation  of  the  control  equipment.  To 
use  monitoring  for  continuous 
compliance  determinations,  inlet  and 
outlet  VOC  concentrations  and  fiow 
rates  would  need  to  be  monitored,  as 
well  as  the  daily  recordkeeping 
discussed  above. 

The  commenter  makes  several  valid 
points  regarding  the  limitations  of  the 
continuous  monitors  for  purposes  of 
demonstrating  continuous  compliance. 
However,  since  the  monitors  are 
indicators  of  proper  control  equipment 
performance,  the  requirement  for  their 
usage  remains  valid. 

For  catalytic  incinerators,  exhaust  gas 
temperature  and  temperature  rise  across 
the  bed  are  to  be  monitored.  The 
comment  states  that  wide  fluctuations  in 
the  amount  of  VOC  entering  the 
incinerator  would  cause  wide  variations 
in  both  of  these  measured  parameters. 
EPA  agrees  that  nonconstant  VOC  input 
to  a  catalytic  incinerator  will  not 
provide  an  Immediate  indication  of 
operational  problems.  However,  over  a 
period  of  hours  or  days,  continued  low 
exhaust  gas  temperatures  and/or 
temperature  rises  across  the  bed,  when 
compared  with  daily  records  of  VOC 
input  to  process  may  indicate  that  the 
catalyst  needs  replacement.  As  a 
measure  of  performance,  discerning  use 
of  this  monitoring  data  will  provide 
valuable  insight  as  to  the  equipment 
performance. 

Similarly,  for  carbon  adsorption,  in 
the  case  where  multiple  beds  serve  a 
single  printing  line  or  lines,  changes  in 
pressure  drop  across  the  bed  may 
indicate  improper  performance  of  one  or 


more  of  the  beds.  As  an  indicator  of 
performance,  an  increased  pressure 
drop  may  indicate  that  a  bed  is  plugged 
partially  or  a  decreased  pressure  drop 
may  indicate  channeling  through  the 
packing.  Neither  demonstrate  a 
violation,  but  both  suggest  that  a 
problem  may  exist  which  warrants 
attention. 

Further,  continuous  VOC  monitoring 
of  each  exhaust  stream  may  indicate 
that  a  bed  may  not  have  been  desorbed 
properly  due  to  a  malfunction  of  the 
desorption  system  or  perhaps  that  the 
carbon  bed  is  nearing  the  end  of  its 
useful  life.  It  is  obvious  that  near  the 
end  of  a  carbon  bed  unit's  cycle,  VOC 
concentration  will  be  higher  than  at  the 
beginning  of  the  cycle.  However, 
continuously  rising  VOC  concentrations 
at  the  beginning  or  in  the  middle  of  a 
bed's  cycle  will  indicate  a  problem  with 
performance.  In  addition,  in  most  cases 
continuous  monitors  should  be  utilized 
to  determine  when  desorption  should 
take  place  rather  than  timed  cycles 
which  have  more  potential  to  allow 
excess  emissions  of  VOCs. 

The  comments  raised  indicate  real 
concerns  and  limitations  on  the  use  of 
continuous  monitoring  for  graphic  arts, 
or  any  other,  facilities  using  add-on 
control  equipment.  Nevertheless,  despite 
limitations  under  certain  circumstances, 
continuous  monitoring  remains  a  viable 
method  to  identify  trends  in 
performance  that  will  help  ensure 
proper  operation  of  air  pollution  control 
equipment. 

Comment-  R.R.  Donnelley  commented 
that  the  capture  and  control 
requirements  of  the  graphic  arts 
regulations  as  detailed  in  subdivisions 
22a-174-20(v)(2)(c)  and  22a-174(v)(3) 
specify  compliance  averaging  periods  of 
one  hour  for  incineration  or  the  lesser  of 
one  adsorption  cycle  or  24  hours  for 
carbon  adsorption  systems.  As 
discussed  in  an  earlier  comment,  it  feels 
that  the  best  measure  of  a  carbon 
adsorption  system  is  the  performance 
over  a  longer  compliance  averaging 
period,  namely  the  30  day  period  as 
specified  in  the  NSPS  for  publication 
rotogravure  printing.  It  especially  favors 
application  of  this  standard  to  this 
industry  since  it  provides  for  a 
combined  capture  and  control  efficiency 
of  an  entire  facility  to  a  high  degree  of 
accuracy.  This  combined  efficiency 
measurement  eliminates  the 
inaccuracies  that  might  be  encountered 
when  determining  overall  efficiency  by 
multiplying  a  short-term  capture 
efficiency  determination  (using  a  yet- 
unspecified  technique)  by  an  adsorber 
e^iciency  determined  over  a  short  time 
period,  both  of  which  are  subject  to 
significant  errors. 


EPA  Response:  As  discussed  under 
the  recordkeeping  response  to 
comments,  EPA  policy  for  sources  in 
nonattainment  areas  which  must  plan 
for  attainment  is  that  compliance  must 
be  determined  over  no  greater  than  a  24 
hour  period.  Averaging  over  longer  time 
periods  may  make  planning  for  and 
achieving  the  ozone  standard 
impossible,  because  of  the  need  to 
restrict  or  plan  for  emissions  on  a  daily 
basis. 

New  sources  in  attainment  areas  are 
not  required  to  keep  daily  records  since 
no  plan  to  achieve  the  ozone  standard  is 
necessary.  Sources  in  nonattainment 
areas,  new  or  existing,  must  be  in 
compliance  on  a  short  term  basis.  New 
Source  Performance  Standards  (NSPS) 
for  the  graphic  arts  industry  mandate 
that  on  a  facility  wide  basis  over  a  one 
month  time  period,  the  volatile  portion 
of  inks  on  average  must  not  exceed  16 
percent  VOC  by  weight.  RACT  requires 
that  each  and  every  ink  not  exceed 
approximately  22.7  percent  VOC  content 
by  weight  at  any  time.  Depending  upon 
fiuctuations  of  VOC  contents  and  daily 
usages  in  use  at  a  given  facility,  RACT 
may  be  more  stringent  than  the  NSPS. 
The  NSPS  are  not  established  in  place  of 
RACT  and  are  not  intended  to  represent 
RACT. 

Most  importantly,  EPA  policy  in  this 
regard  is  articulated  in  a  memorandum 
from  )ohn  O'Connor,  Acting  Director  of 
the  Office  of  Air  Quality  Planning  and 
Standards,  dated  January  20. 1984.  The 
memorandum  discussed  why  averaging 
periods  can  be  no  longer  than  24  hours, 
and  set  forth  explicit  criteria  to  allow  for 
averaging  periods  greater  than  24  hours 
in  State  Implementation  Plan 
regulations.  Connecticut's  regulations 
are  consistent  with  EPA  policy  in  this 
regard  and  are,  therefore,  approvable. 

Final  Action 

EPA  is  approving  the  Connecticut  SIP 
revisions  containing  the  revised  VOC 
regulations  in  section  22a-174-20  of 
Connecticut's  Regulations  for  the 
Abatement  of  Air  Pollution,  which  were 
submitted  on  November  9, 1989  and 
September  12, 1991.  These  revisions 
correct  deficiencies  of  Connecticut's 
Ozone  Attainment  Plan.  EPA  is  not 
addressing  today  whether  this  action 
meets  the  requirements  of  section 
182(a)(2)(A). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impac'  ^n  a 
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substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Nothing  in  this  action  should  be 
construed  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17. 
1391.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  effect  the  Hnality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  Hiis  action  may  not  be 
challenged  la^er  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated  September  2a  1991. 
WUIiam  K.  Reilly. 
Aiiministrator 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-{ AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642 

Subpart  H— Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(58)  to  read  as 
follows: 

§5^^70    Identification  of  plan. 

(c)  •  •  • 

(58)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  November 
9, 1989  and  September  12. 1991. 

(i)  Incorporation  by  reference.  (A) 
Letters  from  the  Connecticut 


Department  of  Environmental  Protection 
dated  November  9. 1989  and  September 
12, 1991  submitting  revisions  to  the 
Connecticut  State  implementation  Plan. 

(B)  Section  22a-174-20  of  the 
Regulations  of  the  Connecticut 
Department  of  Environmental  Protection 
Concerning  Abatement  of  Air  Pollution, 
effective  October  31, 1989,  except  for  the 
last  sentence  of  22a-174-20(aa)(7). 

[FR  Doc.  91-25025  Filed  10-17-91:  8:45  am| 

stujwa  COOK  mo  10 II 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Put>Hc  Land  Order  6892 
[AK-932-4214-10;  AA-5964] 

WWidrawal  of  National  Forest  System 
Lands  for  the  Sixmile  Creek 
Recreation  Area;  Alaska 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

summary:  This  order  withdraws 
approximately  473  acres  of  National 
Forest  System  lands  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Forest  Service  to  protect  the  Sixmile 
Creek  Recreation  Area.  The  lands  have 
been  and  will  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  October  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Sandra  C.  Thomas.  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13. 
Anchorage.  Alaska  99513-7599.  907-271- 
5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976:  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  settlement,  sale,  location,  or  entry 
under  the  public  land  laws,  including  the 
United  States  mining  laws  (30  U.S.C.  ch. 
2  (1988]).  but  not  from  leasing  imder  the 
mineral  leasing  laws,  to  protect  the 
recreational  values  of  the  Forest  Ser\'ice 
Sixmile  Creek  Recreation  Area: 

Sewaid  Memfian 

Chugach  National  Forest 

Two  parcels  of  land  described  as  follows: 
(a)  Beginning  at  a  point  within  sea  6,  T.  7 
N.,  R  1  E.,  unsurveyed,  at  the  center  of  the 
East  Fork  bridge,  at  approximately  mile  61.6 
on  the  Seward-Anchorage  Highway,  a  strip  of 
land  lying  l>etween  the  right  bank  of  Rdst 
Fork  Sixmile  Creek  and  a  line  200  fet^l  west  of 
the  centerline  of  the  highway,  northeasterly 


to  a  section  line  between  sees.  25  and  26  of  T. 
8  N.,  R.  1  W..  unsurveyed. 

(b)  Beginning  on  the  section  line  between 
sees.  10  and  15.  T.  8  N.,  R.  1  W,  unsurveyed, 
at  the  Hope  Highway,  a  strip  of  land  lying 
between  the  right  bank  of  Sixmile  Creek  and 
a  line  200  feet  west  of  the  highway,  northerly 
to  approximately  mile  5.7  on  the  Hope 
Highway  on  the  section  line  between  sees.  15 
and  22,  T.  9  N..  R.  1  W..  unsurveyed. 

The  areas  described  aggr<>gale 
approximately  473  acres. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
pubUc  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U5.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dat'»d:  October  15. 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

[FR  Dor.  91-25194  Filed  \0-\7-m;  8:45  am| 

SILUNO  COOC  4)10-JA-II 


43  CFR  Public  Land  Order  6893 
rAK-932-4214-10;  AA-2838.  A-05342SI 

WittKlrawal  of  Put)lic  Lands  for  the 
King  Salmon  Air  Force  Station;  Partial 
Revocation  of  Air  Navigation  Site  169, 
as  Amended;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTtOK:  Public  land  order. 

summary:  This  order  withdraws  640 
acres  of  public  lands  from  surface  entry 
and  mining  but  not  from  mineral  leasing 
for  a  period  of  20  years  to  protect  the 
United  States  Air  Force  King  Salmon 
Station.  This  action  also  revokes  a 
Departmental  Order  insofar  as  it  affects 
520  acres  of  public  lands  withdrawn  for 
use  by  the  Federal  Aviation 
Administration  as  Air  Navigation  Site 
No.  169.  These  lands,  no  longer  needed 
by  the  Federal  Aviation  Administration, 
are  within  the  United  States  Air  Force 
King  Salmon  Station  and  have  been 
used  under  permit  to  the  United  States 
Air  Force. 
EFFECTn^E  date:  October  18. 1991. 

FOR  further  information  CONTACT 

Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
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AnchoFHge.  Alaska  99513-7599.  907-271- 
5477. 

By  virtuR  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  lands  are  hereby 
withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  public  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C.  ch.  2  (1988))  but  not  from 
leasing  under  the  mineral  leasing  laws, 
to  protect  a  United  States  Air  Force 
Station: 

Seward  Meridian 

(a)  DemoJif ion  Area 

T.  17  S.,  R.  44  W, 
Sec.  33,  S''iN\VV4  and  N'-iNViSWV*. 
The  area  described  contains  120  acres. 

(b)  Pelroloum.  Oils,  and  Lubricants  Tank 
Farm 

T.  17S„R.45W.. 
Spa  22,  N!ANW/«SEV«  and  N'ASViNWVi 

SEV4. 

The  area  described  contains  30  atTes.. 

(c)  Main  Bate  Area 
T.  17  S..  R.  45  W.. 

Sec.  23.  NEV«.  N'iiNWVi.  SEV^NW'A.  and 

N'/iSEVi. 
The  area  described  conliiins  3G0  acres. 

(d)  Radar  Site 

T.  17  S.,  R.  45  W.. 
Sec.  24,  S'AN'rtiSE'ASVVU.  SViSE'ASWV*. 

andSW'/*S\VV4SEV4; 
Sec.  25.  WViXWV4NEy4.  W'/iNWViSW'A 

NEV4.  NE'4NWV4SWV4NEy4.  SW% 

SVVV4SW'/4NE'/4.  NE'/4NWV4.  and  NV4 

SEV4NrW'/4. 

The  areas  described  aggregate  130  acres. 
The  total  of  the  areas  described  a^^grcgate 
640  acres. 

2.  The  Departmental  Order  dated 
October  15, 1941.  as  amended,  which 
withdrew  public  lands  for  Air 
Navigation  Site  No.  169,  is  hereby 
revoked  insofar  as  it  affects  all  of  the 
lands  descTibcd  in  paragraphs  1(b),  1(c), 
and  lid),  aggregating  520  acres. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  its  mineral 
or  vegetative  resources  other  than  under 
the  mining  laws. 

4.  At  10  a.m.  on  November  18. 1991. 
the  lands  will  be  opened  to  mineral 
leasing  under  the  Mineral  Leasing  Act  of 
^ebrua^y  25. 1920,  as  amended.  30  U.S.C. 
181. 

5.  This  withdrawal  will  expire  20 
,'ears  from  the  effective  date  of  this 
order  unless,  as  a  result  of.a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 


Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Date*  October  13.1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc.  91-25195  Filed  10-17-«1;  8:45  am| 
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43  CFR  Public  Land  Ord«r  6894 
fCO-932-4214-10;  COC-0102703) 

Withdrawal  of  Public  Lands  and 
National  Forest  System  Lands  for  the 
Fryfngpan-Arkansas  Reclamation 
Project;  Colorado 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Public  land  order. 

summary:  This  order  withdraws  2,122.58 
acres  of  public  and  National  Forest 
System  lands  for  50  years.  The  lands 
being  withdrawn  are  for  the  protection 
of  existing  facilities,  which  are  a  part  of 
the  Frj'ingpan-Arkansas  Reclamation 
Project  88  authorized  by  Public  Law  87- 
590.  This  project  supplies  water, 
^jenerates  and  transmits  hydroelectric 
power  and  energy,  provides  flood 
control,  and  other  useful  and  beneficial 
purposes  in  the  State  of  Colorado.  The 
797.34  acres  of  public  lands  are 
withdrawn  from  surface  entry  and 
mining  under  the  United  States  mining 
laws,  the  1,325.24  acres  of  National 
Forest  System  lands  are  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  only.  All  of  the  lands 
have  been  end  continue  to  be  open  to 
mineral  leasing. 

EFFECTWE  DATE:  October  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood.  Colorado  80215-7078  (303) 
2.39-3706. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U3.C  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands,  which 
are  under  the  jurisdiction  of  the 
Secretary  of  the  Interior,  are  hereby 
withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C.  ch.  2  (1988)),  but  not 
from  leasing  under  the  mineral  leasing 
laws,  for  the  Bureau  of  Reclamation 
Fryingpan- Arkansas  Project: 


Sixth  Principal  Meridian 

T.  21  s.,  R.  ee  w. 

Sec.  3,  lot  1: 

Sec  11,  NEV4N'EVi. 
T.  9  S..  R.  80  VV, 

Sec.9.WViSWy4; 

Sec.  16.  WV4NW'/4.  NW'ASW'/4. 
N'/iSWV4SWV4.  and  SWV4SWV4SW%; 

Sec.  18.  lot  19; 

Sec.  19.  lot  48; 

Sec.20.  SWy4NWVi; 

Sec.21.  WViNWy4NWy4. 
T.  10  S.,  R.  80  W.. 

A  strip  of  land  being  60  feet  in  width,  being 
30  feet  either  side  of  the  centeHine  of  the 
Mount  Elbert  Conduit,  crossing  the  following 
public  lands  in  the  WViSWy4  of  section  17 
and  the  SEV4NE'/4  of  section  18.  The  conduit 
centerline  being  more  particulariy  described 
at  45  FR  22197-22198.  April  3. 1980.  as 
corrected  at  45  FR  24924,  April  11. 19aa 
T.  11  S..  R.  80  W.. 

SecaNVkSVk; 

Sec.  28.  NMiNEViNEV^,  NWWNEV4, 
NViNWVi,  SWVdNWyi.  NV4SE%NWV<i. 
andSWV4SEy4N\V^. 

The  areas  described  aggregate 
approximately  797.34  acres  of  public  lands  in 
Pueblo  and  Lake  Counties. 

2.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands,  which  arb  under  the 
jurisdiction  of  the  Secretary  of 
Agriculture,  are  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  only  (30  U.S.C.  ch.  2 
(1988)),  for  the  Bureau  of  Reclamation 
Fryingpan-Arkansas  Project: 

Sixth  Principal  Meridian 
San  Isabel  National  Forest 
T.  10  &.  R.  80  W., 

A  strip  of  land  being  60  feel  in  width,  being 
30  feet  either  side  of  the  centerline  of  the 
Mount  Elbert  Conduit,  crossing  the  following 
National  Forest  System  lands  in  the 
NEy4NW'/4  snd  W'.4WMrSEy4  of  section  2a 
and  the  SM»NEy4  of  section  29.  The  conduit 
centerline  being  more  pa.-ticularly  descnbwl 
at  45  FR  22197-22198.  April  3, 1980.  as 
corrected  at  45  FR  24924,  April  11. 19ea 

T.  11  S..  R.  80  W.. 

Sec&,SWy4SEVi; 

Sec.  7,  EWNEV^  and  NEy4SEy.: 

Sec.  & 
T.  9  S,  R.  81  W., 

Sec.  la  loU  2  and  6.  and  SVV  %; 

Sec.  11.  lots  3, 4.  5, 6, 7.  and  13.  and 
NEV4NWV4; 

Sec.  14.  lots  16  and  17; 

Sec.  15.NWy4. 

The  areas  described  aggregate 
approximately  1,325.24  acres  of  National 
Forest  System  lands  in  Lake  County. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  applicability  of  the 
appropriate  land  laws  governing  the  use 
of  the  lands  under  lease,  license,  or 
permit,  or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 
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4.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f]  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  October  16, 1991. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  91-25328  Filed  10-17-91;  8:45  amj 
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43  CFR  Public  Umd  Order  6895 
(CA-940-4214-10;  CACA  1568] 

Withdrawal  of  National  Forest  System 
Land  for  ttie  Secret  Canyon 
Recreation  Site;  California 

agency:  Bureau  of  l^nd  Management. 
Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws  60 
acres  of  National  Forest  System  land 
from  mining  for  a  period  of  20  years  for 
the  United  States  Department  of 
Agriculture,  Forest  Service,  to  protect 
the  Secret  Canyon  Recreation  Site.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  October  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Viola  Andrade,  BLM  California  State 
Office.  2800  Cottage  Way,  room  E-2845. 
Sacramento,  California  95825,  916-978- 
4820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  ch.  2 
(1988)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
United  States  Department  of 
Agriculture's  Secret  Canyon  Recreation 
Site: 

Mount  Diablo  Meridian 

T.  20  N..  R.  11  E.. 

Sec.  31,  SVilotSandSVzSVilotB.      . 

The  area  described  contains  60  acres  in 
Sierra  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 


mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  October  16. 1991. 
Dave  O'Neal. 

Assistant  Secretary-  of  the  Interior. 

[FR  Doc.  91-25327  Filed  10-17-91;  8:45  am) 

nUJNO  COOC  4310- 40-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  For  International 
Development 

48  CFR  Parts  705,  706, 719, 726,  and 
752 

[AIDAR  Notice  91-4  (Final)] 

Disadvantaged  Enterprises 

AGENCY:  Agency  for  International 
Development.  IDCA. 
ACTION:  Final  rule. 

SUMMARY:  The  Agency  for  International 
Development  Acquisition  Regulation 
(AIDAR)  is  being  amended  to  adopt  as 
final  and  make  amendments  to  the 
interim  rule  that  implemented  the 
requirements  of  section  567  of  the  FY 
1991  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act  concerning 
contracting  and  subcontracting  with 
disadvantaged  enterprises. 
EFFECTIVE  DATE:  October  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  OHara,  MS/PPE.  telephone 
(703)  875-1534. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  is  implementing  legislative 
changes  in  the  provisions  concerning 
contracting  and  subcontracting  with 
disadvantaged  enterprises.  An  interim 
rule  was  issued  on  May  9, 1991  and 
published  in  the  Federal  Register  on 
June  13. 1991  (56  FR  27207)  with  a  30-day 
comment  period. 

The  one  comment  received  was  that 
the  definition  of  "small  disadvantaged 
business"  should  be  amended  either  to 
refer  correctly  to  the  FAR  definition  of 
"small  disadvantaged  business  concern" 
or  to  provide  a  defmition  specific  to  the 
provisions  of  section  567  of  the  FY  1991 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriation 
Act.  As  a  result,  the  definition  is  being 


revised  to  have  the  same  meaning  as  it 
did  before  the  interim  rule  was 
approved.  The  FAR  definition,  which 
was  incorporated  in  the  interim  rule, 
includes  coverage  of  small  business 
concerns  owned  and  controlled  by 
disadvantaged  Indian  tribes  or  by 
Native  Hawaiian  Organizations;  these 
organizations,  as  opposed  to  individuals, 
are  not  separately  covered  jjy  section 
567. 

The  other  change  is  editorial  and  is 
being  made  to  clarify  that  businesses 
which  are  not  small  may  qualify  as 
disadvantaged  enterprises  for  the 
subcontracting  requirement. 

The  changes  being  made  by  this 
notice  are  not  considered  significant 
rules  under  FAR  section  1.301  and 
subpart  1.5.  This  Notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act.  It  is  not  considered  a  major  rule 
under  Executive  Order  12291,  and  has 
been  submitted  to  0MB  for  review.  This 
Notice  does  not  establish  any 
information  collection  as  contemplated 
by  the  Paperwork  Reduction  Act. 

List  of  Subjects 

48  CFR  Parts  705.  706  and  726 

Government  procurement. 

48  CFR  Parts  719 

Government  procurement.  Small 
business. 

48  CFR  752 

Government  procurement.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  interim  rule 
amending  48  CFR  chapter  7  which  was 
published  at  56  FR  27207-27210  on  June 
13. 1991,  is  adopted  as  a  final  rule  with 
the  following  change: 

PART  726— OTHER  SOCIOECONOMIC 
PROGRAMS 

1.  The  authority  citation  for  part  726 
continues  to  read  as  follows: 

Authority:  Sec.  621.  Pub.  L.  87-195.  75  Stat. 
445  (22  U.S.C.  2381),  as  amended:  E.0. 12163. 
Sept.  29. 1979,  44  FR  56673,  3  CFR  1979  Comp., 
p.  435. 

2.  Paragraph  (e)  of  section  726.101  is 
revised  to  read  as  follows: 

726.101    Definitions 
*         *         •         *         * 

(e)  Small  disadvantaged  business 
means  a  small  business  concern  (as 
defined  in  FAR  19:001)  that  is  at  least  51 
percent  unconditionally  owned  by  one 
or  more  individuals  who  are  both 
socially  and  economically 
disadvantaged  (as  defined  in  this 
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section),  or  a  publicly  owned  business 
that  has  at  least  51  percent  of  its  stock 
unconditionally  owned  by  one  or  more 
socially  and  economically 
disadvantaged  individuals  (as  defined  in 
this  section)  and  that  has  its 
management  and  daily  business 
controlled  by  one  or  more  such 
individuals. 


720.301    (Amandtd) 

3.  Paragraph  (a)  In  section  726.301  is 
amended  by  removing  the  word 
"entities."  and  adding  "enterprises, 
including  disadvantaged  enterprises 
which  are  not  small."  at  the  end  of  the 
paragraph. 

Dated:  October  3, 1991. 
lohn  F.  Owta. 

Procurement  Executive. 

|FR  Doc.  m-25128  Filed  10-17-OT:  8:45  amj 

BnxMo  cooe  eit«-oi-«i 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  Cn\  Part  1825 

(NASA  FAR  Supplem«nt  DIrectivt  89-9) 

RIN  2700-AB10 

Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR 
Supplement;  Correction 

agency:  Office  of  Procurement. 
Procurement  Policy  Division,  NASA. 

action:  Final  rule;  correction. 

summary:  NASA  is  correcting  an  error 
in  an  amendment  to  part  1825.  The 
amendment  was  part  of  miscellaneous 
changes  to  the  NASA  FAR  Supplement 
(NFS)  appearing  in  the  Federal  Register 
on  Sept«rber  26. 1991  (56  FR  48737). 

EFFEC-nvE  DATE:  September  30. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  K.  Beck.  Chief,  Regulations 
Development  Branch.  Procurement 
Policy  Division  (Code  HP).  Office  of 
Procurement.  NASA  Headquarters, 
Washington,  DC  20546.  telephone:  (202) 
453-8250. 

SUPPLEMENTARY  INFORMATION:  NASA 

has  published  miscellaneous  ' 
amendments  to  the  NASA  FAR 
Supplement.  An  amendment  to  part  1825 
is  in  error  and  is  corrected  by  this 
notice.  The  amendment  had  the  effect  of 
erroneously  removing  from  section 
1825.102(b)(2)  a  format  for 
nonavailability  determinations. 


Dated:  October  11. 1991. 
Darioen  A.  Druyun. 
Assistant  Administrator  for  ProcuremenL 

The  following  correction  is  made  in 
NASA  FAR  Supplement  Directive  89-0. 
part  1825,  published  in  the  Federal 
Register  on  September  28. 1991  (58  FR 
48737). 

1825.102    [Corrected] 

On  page  48747,  first  column,  correct 
amendatory  instruction  ll.a.  to  read  as 
follows: 

In  section  1825.102.  paragraph  (b)  is 
amended  by  removing  (b)(3).  revisi'.g 
{b)(l).  redesignating  (b)(2)  as  (b)(2)(ii) 
introductory  text  and  republished,  and 
adding  (b)(2)(i)  to  read  as  follows: 

[FR  Doc.  91-25073  Filed  10-17-W:  8:4S  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 
(Docket  Na  901184-1042] 

Groundflsh  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Rescission  of  closines  to 
directed  fishing  for  groundfish. 

summary:  NMFS  is  rescinding  the 
closures  to  directed  fishing  for  Pacific 
cod  in  the  Western  and  Central 
Regulatory  Areas  (WG.  CO)  of  the  Gulf 
of  Alaska  (GOA).  This  action  is 
necessary  to  achieve  the  total  allowable 
catches  (TACs)  for  Pacific  cod  in  those 
regulatory  areas.  The  intent  of  this 
action  is  to  ensure  optimum  use  of 
Pacific  cod  stocks. 

EFFECTTVE  DATES:  12:00  noon,  Alaska 
local  time  (A.l.t.),  October  11. 1991,  until 
further  notice. 

for  further  information  contact: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS.  907-586- 
722a 

supplementary  information:  The 

Fishery  Management  Plan  for  the 
Groundfish  of  the  GOA  (FMP)  governs 
the  groundfish  fishery  in  the  exclusive 
economic  zone  of  the  GOA  management 
area  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  The 
FMl'  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  regulations  set  forth  at 
50  CFR  611.92  and  50  CFR  part  672. 

TACs  for  target  species  are  specified 
annually  under  §  672.20(a)(2).  The  1991 
TACs  specified  for  Pacific  cod  in  the 


Western  and  Central  Regulatory  Areas 
(WG,  CG)  are  30,0i»  metric  tons  (mt) 
and  45.000  mt  respectively,  all  of  which 
were  apportioned  to  domestic  annual 
processing  (DAP)  (56  FR  8723.  March  1. 
1991). 

Previously,  under  §  672.20(c)(2).  NMFS 
prohibited  directed  fishing  for  Pacific 
cod  in  the  WG  beginning  12:00  noon. 
A.l.t..  on  March  23. 1991.  (56  FR  12852. 
March  28. 1991)  and  in  the  CG  beginning 
12:00  noon.  A.l.t..  April  29, 1991.  (56  FR 
20144.  May  2. 1991). 

Trawl  fisheries  (other  than  pelagic 
trawling  for  pollock),  and  fishing  with 
hook-and-line  gear  are  limited  in  the 
GOA  by  prohibited  species  catch 
allowances  of  Pacific  hab'but  (PSC) 
(S  672.20  (e)  and  (f)).  At  the  time  the 
directed  fisheries  for  Pacific  cod  were 
closed  in  the  WG  and  CG,  remaining 
amounts  of  that  species  were  expected 
to  be  needed  as  bycatch  for  anticipated 
groundfish  fisheries  targeting  for  species 
otlier  than  Pacific  cod  throughout  the 
rest  of  the  fishing  year.  However.  GOA 
trawl  fisheries  are  expected  to  be  closed 
due  to  attainment  of  die  halibut  PSC 
allotted  to  trawl  gear  by  October  14, 
1991.  and  hook-and-line  gear  was 
prohibited  on  July  8, 1991.  (56  FR  32119, 
July  15, 1991)  for  a  simitar  reason. 
Consequently,  remaining  amounts  of 
Pacific  cod  will  no  longer  be  needed  as 
bycatch.  N'MFS  is  reopening  the  directed 
fishery  for  Pacific  cod  in  the  U'G  and 
CG  to  allow  additional  harvest  of  that 
species. 

With  this  action,  operators  of  vessels 
fishing  with  any  gear  except  hook-and- 
line  gear  may  fish  for  Pacific  cod  in  the 
WG  and  CG. 

Classification 

This  action  is  taken  under  S  67220 
and  is  in  compliance  with  Executive 
Order  12291. 

list  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.&C  1801  et  seq. 

Dated:  October  11, 1991. 
David  S.  Cmtiii, 

Acting  Director,  Office  of  Fishenea 
Conservation  and  Management,  National 
Marine  Fistieries  Service. 
[FR  Doc.  91-25056  Filed  10-11-91;  3:48  pm| 
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50  CFR  Part  672 

(Docket  No.  901184-1042] 

Groundfish  of  the  Gulf  of  AUska 

agency:  National  Marine  Fisheries 
Ser\'ice  (NMFS).  NOAA,  Commerce. 
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ACTION:  Notice  of  closure. 


summary:  The  Director.  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined  that  the  1991  allocation  of 
prohibited  species  catch  (PSC)  of  Pacific 
halibut  to  domestic  annual  processing 
(DAP)  vessels  using  trawl  gear  in  the 
Gulf  of  Alaska  (GOA)  has  been  reached. 
Therefore,  NMFS  is  prohibiting  directed 
fishing  for  (1)  pollock  by  vessels  using 
non-pelagic  trawl  gear  and  (2) 
groundfish,  except  for  pollock,  by  DAP 
vessels  using  any  trawl  gear  in  the 
GOA.  This  action  is  necessary  to  avoid 
exceeding  the  PSC  limit  of  Pacific 
halibut  established  for  trawl  gear.  The 
intent  of  this  action  is  to  ensure 
optimum  use  of  groundfish  while 
conserving  Pacific  halibut  stocks. 
EFFECTIVE  DATE:  12:00  noon,  Alaska 
local  time  (A.l.t.),  October  14, 1991,  until 
the  initiation  of  the  1992  fishing  season. 
FOR  FURTHER  INFORMATION  CONTACT 
Andrew  N.  Smoker,  Resource 
Management  Specialist.  Alaska  Region, 
NMFS.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  governs 
the  groundfish  fishery  in  the  Exclusive 
Economic  Zone  in  the  GOA  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  and  parts  620  and  672. 

Under  50  CFR  672.20(c)(2),  1991  Pacific 
halibut  PSC  limits  were  established  and 
allocated  to  gear  types  in  the  GOA.  The 
notice  of  final  specifications  of 
groundfish  total  allowable  catch  and 
Pacific  halibut  PSC  (56  FR  8723,  March  1, 
1991)  established  the  1991  gear 
allocation  of  Pacific  halibut  for  trawl 
gear  as  2,000  metric  tons  (mt). 

Under  §  672.20(f)(3),  the  Regional 
Director  has  determined  that  the  PSC 
limit  for  Pacific  halibut  for  trawl  gear  in 
the  GOA  will  soon  be  reached. 
Therefore,  NMFS  is  prohibiting  directed 
fishing  for:  (1)  Pollock  by  DAP  vessels 
using  non-pelagic  trawl  gear  and  (2) 
groundfish,  except  for  pollock,  by  DAP 
vessels  using  any  trawl  gear  in  the 
GOA.  from  12:00  noon  A.l.t.,  October  14, 
1991,  for  the  remainder  of  the  fishing 
year. 

Classification 

This  action  is  taken  under  50  CFR 
672.20,  and  as  in  compliance  with 
Executive  Order  No.  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  11. 1991. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-25100  Filed  10-11-91;  4:35  pm] 
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50  CFR  Part  675 
(Docket  No.  90119»-1021) 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

SUMAMRy:  The  Director,  Alaska  Region, 
N'MFS  (Regional  Director),  has 
determined  that  the  secondary 
allowance  of  the  prohibited  species 
catch  (PSC)  of  Pacific  halibut  for  the 
domestic  annual  processing  (DAP) 
flatfish  fishery  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  soon  will  be  caught.  Therefore. 
NMFS  is  closing  the  BSAI  to  directed 
fishing  wih  trawl  gear  for  yellowfin  sole 
and  "other  flatfish"  in  the  aggregate. 
This  action  is  necessary  to  prevent  the 
secondary  allowance  of  Pacific  halibut 
for  the  flatfish  fishery  from  being 
exceeded  before  the  end  of  the  fishing 
year.  The  intent  of  this  action  is  to 
ensure  optimum  use  of  groundfish  while 
conserving  Pacific  halibut  stocks. 
EFFECTIVE  DATES:  12  noon.  Alaska  local 
time  (A-l.t.).  October  15. 1991.  through 
midnight,  A.l.t.,  December  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
BSAI  management  area  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  parts  620  and  675. 

The  final  rule  for  amendment  16  to  the 
FMP  (54  FR  2700;  January  24, 1991) 
established  PSC  limits  for  Pacific  halibut 
for  groundfish  fisheries  in  the  BSAI  area. 
Under  §  675.21(a)(5),  the  secondary  PSC 
limit  of  Pacific  halibut  caught  while 
conducting  any  domestic  annual  harvest 
trawl  fishery  for  groundfish  in  the  BSAI 
during  any  fishing  year  is  5,333  metric 


tons  (mt).  Section  675.21(b)(1)  requires 
that  the  PSC  limit  of  Pacific  halibut  be 
further  apportioned  into  bycatch 
allowances,  one  of  which  is  assigned  to 
the  DAP  flatfish  fishery.  The  final  notice 
of  initial  specifications  of  groundfish  in 
the  BSAI  for  1991  (56  FR  6290:  February 
15, 1991)  established  the  secondary 
Pacific  halibut  allowance  for  the  DAP 
flatfish  fishery  at  800  mt. 

Under  S  675.21(c)(l)(iv),  the  Regional 
Director  has  determined  that  U.S.  fishing 
vessels  using  trawl  gear  while 
participating  in  the  DAP  flatfish  fishery 
will  catch  the  secondary  PSC  allowance 
of  Pacific  halibut  in  the  BSAI  area  by 
October  15, 1991.  Therefore,  NMFS  is 
closing  the  BSAI  area  to  U.S.  fishing 
vessels  with  trawl  gear  and  engaged  in 
the  directed  fishery  for  yellowfin  sole 
and  "other  flatfish"  in  the  aggregate 
from  12  noon,  A.l.t.,  October  15, 1991, 
through  midnight,  A.l.t.,  December  31, 
1991. 

In  accordance  with  S  675.20(h)(8)  and 
§  675.21(b)(4)(iv),  vessels  fishing  with 
trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  area  cannot  retain  at 
any  particular  time  during  a  trip 
amounts  of  yellowfin  sole  and  "other 
flatfish"  in  the  aggregate  that  are  equal 
to  or  greater  than  20  percent  of  the 
amount  of  all  other  fish  species  retained 
at  the  same  time  during  the  same  trip  as 
calculated  in  round  weight  equivalents. 

Classification 

This  action  is  taken  under  §§  675.20 
and  675.21  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  15. 1991. 
Richard  H.  Scfaaefer, 

Director  of  Office  of  Fisheries.  Conservation 
and  Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  91-25173  Filed  10-15-91;  3:44  pm| 
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50  CFR  Part  685 
[Docket  No.  910489-1241] 
RIN  0648-AD98 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  a  final  rule  to 
implement  Amendment  3  to  the  Fishery 
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Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FNIP).  This  rjle  prohibits  longline 
fishing  H-ilhin  50  nautical  miles  (nm)  of 
certain  Northwestern  Hawaiian  Islands 
(NWHI)  as  well  as  within  corridors 
between  those  islands.  The  intent  of  this 
action  la  to  provide  a  protected  species 
zone  around  the  centers  of  activity  of 
the  endangered  Hawaiian  monk  seal 
[Monachus  schauinslaiidi],  thereby 
eliminating  the  incidental  take  of  monk 
seals  in  fishing  operations.  The  final  rule 
also  establishes  a  process  for  adjusting 
the  size  of  the  protected  speciss  zone 
end/or  changing  the  conservation  and 
management  measures  to  conserve 
Hawaiian  monk  seals  and  other 
protected  species  in  the  area. 
EFFECTIVE  DATE:  This  action  is  effective 
0'  0000  hours  local  time  October  14. 
l'J91. 

ADDRESSES:  Copies  of  Amendment  3 
and  the  environmental  assessment  are 
available  from  Kitty  B.  Simonds. 
Executive  Director,  Western  Pacific 
Fishery  Management  Council.  1164 
Bishop  Street.  Suite  1405.  Honolulu.  HI 
96813  (808-523-1368),  or  E.C.  Fullerton. 
Regional  Director,  Southwest  Region, 
NMFS,  300  South  Ferry  Street.  Terminal 
Island,  CA  90731. 

Send  comments  on  the  collection  of 
information  to  the  Director,  Southwest 
Region,  NMFS  (see  above),  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  ATTN:  Paperwork  Reduction 
Project  0648-0214,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region,  Terminal 
Island,  California,  (213)  514-6660.  or 
Alvin  Katekaru,  Pacific  Area  Office. 
Southwest  Region,  N\IFS,  Honolulu, 
Hawaii,  (808)  955-8831. 
SUPPLEMENTARY  INFORMATION:  An 
interagency  task  force  consisting  of 
NMFS,  the  U.S.  Fish  and  Wildlife 
Service,  the  Hawaii  Department  of  Land 
and  Natural  Resources,  the  U.S.  Coast 
Guard,  and  the  Western  Pacific  Fishery 
Management  Council  (Council) 
recommended  closing  to  longline  fishing 
the  area  where  monk  seals  are  active. 
At  a  public  hearing  in  Honolulu,  Hawaii, 
on  February  23, 1991,  representatives  of 
several  environmental  groups  stated 
that  they  favored  closures  of  50  nm  or 
more  to  guarantee  that  there  would  be 
no  taking  of  monk  seals  by  longline  gear, 
and  proposed  mandatory  observer 
coverage  in  a  buffer  zone  around  the 
NWHI.  Several  representatives  of  the 
fishing  industry  indicated  that  they 
believed  interactions  were  rare  and 
would  be  limited  to  waters  much  closer 


to  the  islands.  They  felt  that  a  closure  of 
20-30  nm  would  be  sufficient  with 
observer  coverage  out  to  50  nm. 

The  Council  subsequently  met  in  an 
open  session  in  Honolulu  on  February  27 
through  March  1, 1991.  and  concluded 
that  prohibiting  longline  fishing  in 
waters  within  50  nm  of  the  NWHI. 
including  corridors  connecting  islands 
more  than  100  nm  apart,  would  be 
eppropriate.  In  the  Council's  view,  there 
was  no  evidence  to  suggest  that  there 
would  be  interactions  beyond  these 
boundaries.  Because  evidence  of 
continuing  interactions  of  the  fishery 
with  the  seals  warranted  establishing  a 
closed  area,  this  was  done  by 
emergency  rule  (56  FR  15842)  on  April 
13, 1991,  as  modified  at  56  FR  33211,  July 
19. 1991.  The  details  for  these  actions 
can  be  found  in  the  cited  publications 
and  v.ill  not  be  restated  here. 

A  proposed  rule  to  establish 
[■ermanently  this  action  was  published 
in  the  Federal  Register  on  August  2. 1991 
(■">6  FR  37070).  At  that  time,  a  summary 
of  the  rapid  growth  of  the  longline 
fishery  and  the  actions  taken  to  prevent 
interaction  of  fishing  vessels  with  monk 
seals  was  presented. 

In  addition,  in  order  to  prevent 
persons  from  circumventing  the  closure 
by  claiming  to  be  transiting  the 
protected  species  zone,  NMFS  has 
supplemented  the  regulations  submitted 
with  Amendment  3  by  the  Council,  to 
include  a  requirement  that  fishing  vessel 
operators  notify  the  NMFS  Southwest 
Enforcement  Office  immediately  upon 
entering  and  exiting  the  zone. 
Notification  shall  include  the  name  of 
the  vessel,  name  of  the  operator,  date 
end  time  of  the  entry  or  exit,  and 
location  of  the  vessel  by  latitude  and 
longitude  to  the  nearest  minute. 

Comments  Received  and  Responses 

Comments  were  received  from  the 
Pacific  Seabird  Croup  and  the  Marine 
Mammal  Commission  (Commission). 
Although  the  Pacific  Seabird  Group 
favors  an  obsen  er  program  to  ensure 
compliance,  it  supports  the  closure.  A 
discussion  of  the  major  comments  of  the 
Marine  Mammal  Commission  follows: 

Comment-  The  Commission 
recommended  that  the  amendment  be 
returned  to  the  Council  with  a  request 
that  it  be  modified  to  designate  a 
protected  species  zone  extending  to  100 
nm  from  the  islands  (including  waters 
between  the  islands),  and  to  require  that 
operators  of  vessels  intending  to  fish  in 
the  waters  50-100  nm  from  the  NWHI 
notify  NMFS  before  fishing  so  that  an  ^ 
observer  could  be  assigned  on  a 
representative  sample  of  vessels.  The 
observers  would  determine  whether  any 
interactions  with  monk  seals  occur  in 


those  waters.  The  protected  species 
zone  could  be  reduced  in  size  if 
observations  demonstrate  that 
interactions  do  not  occur  in  this  broader 
zone.  The  Commission  indicated  that 
monk  seals  have  been  sighted  more  than 
59  nm  from  shore  and  that  there  is  no 
information  to  support  a  conclusion  that 
monk  snals  do  not  regularly  use  waters 
50  nm  or  more  offshore.  The 
Commission  indicated  there  was 
insufficient  justification  for  the 
argument  that  closing  a  zone  larger  than 
50  nm  would  be  burdensome  to  the  fleet. 

Response:  Though  individual  animals 
have  been  assigned  beyond  50  nm. 
available  data  indicate  thai  the  monk 
seal  range  consists  of  the  islands  and 
banks  of  the  NWHI  and  the  corridors 
within  that  area.  The  50-nm  protected 
species  zone  includes  all  known  areas  of 
monk  seal  habitation,  including  most  of 
the  offshore  banks.  Close  to  100  percent 
of  the  monk  seal  population  can  be 
expected  to  be  found  within  this 
extensive  area,  and  it  is  assumed  that 
any  monk  seals  hooked  or  snagged  came 
in  contact  with  longline  gear  deployed 
within  this  area.  Keeping  fishermen 
beyond  50  nm  is  expected  to  prevent 
longline  vessels  from  interacting  with 
monk  seals,  although  it  does  not 
eliminate  all  possibility  of  interaction. 
The  conclusion  that  interaction  beyond 
50  nni  is  unlikely  is  logical  even  though 
individual  animals  may  be  found  far 
from  shore  on  occasion.  There  have 
been  no  reports  of  interactions  or 
sightings  of  hooked  or  injured  seals 
since  the  closure  went  into  effect. 

Because  interaction  outside  the  area  is 
unlikely,  placing  observers  on  vessels 
fishing  beyond  the  protected  species 
zone  is  not  expected  to  yield  results  that 
would  justify  the  expense;  however,  this 
rule  does  not  prevent  imposition  of  an 
observer  requirement.  The  rulemaking 
procedure  contained  in  the  final  rule 
permits  the  Regional  Director  to  initiate 
rulemaking  to  allow  placement  of 
observers  aboard  vessels  if  necessary. 
The  rule  alerts  fishermen  to  this 
possibility.  Observers  also  my  be  placed 
on  a  vessel  volunteering  to  take 
obser\'ers  if  the  opportunity  occurs. 

Regarding  the  impact  of  different  area 
closures  on  the  longline  fishery,  longline 
vessels  fish  a  large  area,  from  near 
shore  to  beyond  200  nm.  The  area 
covered  is  determined  by  the  extensive 
migratory  habits  of  the  resources  sought, 
which  include  blue  marlin,  swordfish, 
mahi  mahi,  and  various  tunas.  Logbooks 
are  available  for  the  first  6  months  of 
1991.  The  data  show  that  163.444  fish 
were  caught  off  the  Main  Hawaiian 
Islands,  the  NWHI,  and  outside  the  U.S. 
exclusive  economic  zone  (EEZ).  The 
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catch  was  distributed  as  follows:  (1) 
Main  Hawaiian  Islands.  72.680  (44 
percent),  (2)  outside  the  EEZ.  66.325  (41 
percent),  and  (3)  NWHI.  24.439  (15 
percent).  Much  of  the  NWHI  harvest 
was  caught  in  the  50-nin  protected 
species  zone.  Although  this  catch  might 
be  recovered  from  outside  the  zone,  the 
risk  of  producing  a  significant  economic 
loss  by  forcing  vessels  farther  offshore 
increases  as  the  size  of  the  closed  zone 
increases.  The  catch  per  unit  of  effort  of 
broadbill  swordfish.  the  major  target 
species  of  the  longline  fleet,  was  2.89 
Hsh  per  thousand  hooks  off  the  Main 
Hawaiian  Islands.  10.7  off  the  NWHI. 
and  12.97  outside  the  EEZ.  The  figures 
on  catch  in  the  various  areas  may  not  be 
indicative  of  normal  conditions  as  they 
cover  only  the  first  6  months  of  1991. 
The  movement  of  the  various  species 
may  fluctuate  widely  depending  on 
environmental  conditions,  and  the  fleet 
must  adjust  to  those  changes. 

The  modified  emergency  rule 
published  on  July  19, 1991.  contained  a 
new  definition  of  longline  gear,  which 
encompasses  all  longline  gear  regardless 
of  length.  That  definition  is  included  in 
this  final  rule  to  ensure  the  full 
prelection  of  monk  seals  as  intended  by 
the  closure. 

Finally,  rejection  of  the  amendment 
would  mean  that  fishing  could  resume  in 
the  closed  area  when  the  emergency 
closure  ends  on  October  13. 1991.  Under 
the  Magnuson  Act.  emergency  rules  can 
be  in  place  for  90  days,  with  a  possible 
extension  for  a  second  90-day  period. 
The  current  emergency  closure  cannot 
be  extended  any  longer  under  the 
Magnuson  Act. 

Comment:  The  proposed  process  for 
adopting  new  measures  that  may  be 
needed  to  conserve  protected  species  is 
unclear  and  seems  unnecessary  when 
emergency  procedures  exist. 

Response:  The  anticipatory 
rulemaking  procedure  in  Amendment  3 
permits  the  Regional  Director  to  amend 
the  regulations  without  the  Council 
submitting  an  amendment  to  the  FMP. 
This  would  include  publication  of  a 
proposed  rule  with  a  period  for  public 
review  and  comment.  This  is  a  faster 
way  to  respond  to  a  problem  that  needs 
to  be  resolved  but  which  is  not  an 
emergency,  and  it  does  not  require  a 
Council  FMP  amendment  document.  If 
an  emergency  does  arise  with  regard  to 
vessels  interacting  with  monk  seals,  the 
Secretary  still  has  emergency  powers 
available.  Therefore.  Amendment  3 
introduces  a  third  way  to  amend  the 
regulations,  which,  unlike  an  emergency 
action,  is  permanent  until  rescinded  or 
modified. 

No  event  has  been  identified  that 
would  trigger  initiation  of  this 


rulemaking  process  by  the  Regional 
Director.  This  approach  has  been  taken, 
and  is  often  taken,  when  future 
problems  that  might  occur  are  unknown. 
The  anticipatory  rulemaking  procedure 
will  permit  the  Regional  Director  to  take 
a  wide  range  of  actions,  depending  on 
the  circumstances  that  exist  at  the  time. 
His  action  does  not  hinge  on  a  single 
criterion.  Also,  a  rulemaking  procedure 
includes  an  opportunity  for  public 
review  and  comment.  AH  comments  on 
a  proposed  action  would  be  taken  into 
consideration  before  any  new 
management  measures  are  implemented. 

Comment-  Section  685.11(c)  of  the 
proposed  rule  states  that  the  initial  size 
of  the  protected  species  zone  would  be 
50  nm  from  the  geographic  centers  of  the 
various  NT/VHI.  This  wording  does  not 
mention  the  corridors  between  the 
islands. 

Response:  The  definition  of  the 
protected  species  zone  was  contained  in 
the  final  rule  implementing  Amendment 
2  to  the  FMP  (56  FR  24731.  May  31. 1991). 
The  definition  was  corrected  to  include 
the  corridors  by  a  notice  in  the  Federal 
Register  on  August  2, 1991,  (56  FR 
37023).  References  to  the  protected 
species  zone  mean  the  zone  as  modified 
by  the  August  2, 1991,  notice. 

Comment:  There  are  areas  in 
Amendment  3  where  a  more  complete 
discussion  could  have  been  provided, 
such  as  a  reference  to  the  new  definition 
of  longline  gear  for  the  NWHI,  a 
discussion  of  the  monk  seal  sightings  far 
from  shore,  a  discussion  of  the  recent 
declines  in  beach  counts,  a  recognition 
that  no  one  knows  where  the 
interactions  have  occurred,  and  a 
discussion  of  the  suggestion  by  the 
Commission  on  taking  observers  in  a  50- 
nm  area  outside  the  protected  species 
zone. 

Response:  All  the  above  subjects  have 
been  taken  into  consideration  in 
determining  to  issue  this  final  rule,  and 
the  Council  has  a  copy  of  the 
Commission's  letter.  These  comments 
will  also  be  considered  in  future 
amendments. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that 
Amendment  3  and  its  implementing  rule 
are  necessary  for  the  conservation  and 
management  of  the  pelagic  fishery 
resources  of  the  western  Pacific  region 
and  are  consistent  with  the  Magnuson 
Act  and  other  applicable  law. 

The  Southwest  Region,  NMFS,  in 
cooperation  with  the  Council,  prepared 
an  environmental  assessment  (EA)  for 
the  amendment  The  Assistant 
Administrator  has  determined  that  there 


will  not  be  a  significant  impact  on  the 
environment.  A  copy  of  the  EA  is 
available  from  the  Regional  Director  or 
the  Council  (see  ADDRESSES). 

The  Assistant  Administrator  has 
determined  that  this  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  E.0. 12291.  This  final  rule 
will  not  have  a  cumulative  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
to  consumers,  industries;  government 
agencies,  or  geographical  regions.  No 
significant  adverse  ejects  are 
anticipated  on  competition,  employment, 
investment,  productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  determination  is 
based  on  the  regulatory  impact  review 
(RIR),  which  is  incorporated  into  the 
amendment.  The  displacement  of  a 
portion  of  the  longline  effort  outside  the 
protected  species  zone,  as  currently 
defined,  is  not  expected  to  have  a 
significant  economic  effect,  because  the 
number  of  boats  involved  is  small  and  . 
the  harvest  can  be  anticipated  to  be 
recovered  outside  the  area. 

This  rule  contains  a  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  This  information  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  OMB 
Control  Number  0648-0214.  Operators  of 
longline  fishing  vessels  are  required  to 
notify  the  NMFS  Southwest 
Enforcement  Office  immediately  upon 
entering  and  departing  the  protected 
species  zone.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  10  minutes,  5  minutes 
for  the  pre-transit  notification  and  5 
minutes  for  the  post-transit  notification. 
Send  comments  on  reducing  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  on  how  to  reduce  the 
burden,  to  the  Regional  Director, 
Southwest  Region.  NMFS,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  (see  ADDRESSES). 

The  Council  has  determined  that  the 
proposed  action  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  the  State  of  Hawaii.  A  letter 
requesting  concurrence  with  this 
determination  was  forwarded  to  the 
appropriate  state  agency,  and  the  State 
of  Hawaii  has  concurred. 
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The  biological  opinion  issued  for 
Amendment  2.  which  defined  the 
protected  species  zone  and  required 
reporting  from  fishermen  active  within 
the  zone,  states  that  closing  the  area  to 
longline  fishing  is  a  reasonable  and 
prudent  alternative,  under  which  the 
fishery  would  not  jeopardize  the 
continued  existence  of  the  Hawaiian 
monk  seal.  This  amendment  implements 
that  alternative. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

In  order  to  afford  maximum 
opportunity  for  public  comment  and 
participation,  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requires 
that,  generally,  final  rules  be  published 
not  less  than  30  days  before  they 
become  effective.  This  30-day  period 
may  be  shortened  or  waived  if  the 
rulemaking  agency  publishes  with  the 
rule  an  explanation  of  what  good  cause 
justifies  an  earlier  date.  This  rule, 
implementing  Amendment  3  to  the  FMP. 
makes  permanent  with  few  changes 
certain  management  measures  that  were 
promulgated,  with  a  request  for 
comments,  by  emergency  rule  on  April 
18. 1991  (as  modified  on  July  19, 1991). 
The  public  has  had  opportunities  to 
comment  on  that  emergency  rule  as  well 
as  to  participate  in  the  development  of 
Amendment  3.  The  emergency  rule  is 
effective  until  October  13. 1991.  To 
prevent  a  lapse  in  the  management 
regime,  which  includes  urgent  measures 
necessary  to  protect  monk  seals  and 
assess  conditions  in  and  impacts  of  the 
fishery,  this  rule  should  be  effective 
when  the  emergency  rule  expires. 
However,  the  public  comment  period  on 
the  proposed  rule  ended  on  September 
18. 1991.  and  although  this  final  rule  has 
been  published  as  expeditiously  as 
possible,  it  is  not  possible  to  provide  a 
full  30  days  before  the  emergency  rule 
will  expire.  Accordingly,  good  cause  is 
found  for  making  this  rule  effective  on 
0000  hours  local  time.  October  14, 1991. 

List  of  Subjects  in  50  CFR  Part  685 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  Ocloberll,  1991. 
WUliam  W.  Fox.  |r.. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  part  685  is  amended 
as  follows: 


PART  685— PELAGIC  FISHERIES  OF 
THE  V/ESTERN  PACIFIC  REGION 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  1801  et  seq. 

2.  In  §  685.2,  the  definition  for 
"Longline  gear"  is  revised  and  a  new 
definition  for  'Northwestern  Hawaiian 
Islands"  is  added,  in  alphabetical  order, 
to  read  as  follows: 

§  685.2    Definition*. 

***** 

Longline  gear  means  a  type  of  fishing 
gear  consisting  of  a  main  line  that 
exceeds  one  (1)  nautical  mile  in  length, 
is  suspended  horizontally  in  the  water 
column  either  anchored,  floating,  or 
attached  to  a  vessel,  and  from  which 
branch  or  dropper  lines  with  hooks  are 
attached;  except  that,  within  the 
protected  species  zone,  longline  gear 
means  a  type  of  fishing  gear  consisting 
of  a  main  line  of  any  length  that  is 
suspended  horizontally  in  the  water 
column  either  anchored,  floating,  or 
attached  to  a  vessel,  and  from  which 
branch  or  dropper  lines  with  hooks  are 
attached. 

•  •        •        *        • 

Northwestern  Hawaiian  Islands 
means  the  EEZ  of  the  Hawaiian  Islands 
Archipelago  lying  to  the  west  of  161°  W. 
longitude. 

•  •        *        «        • 

3.  In  §  685.5  new  paragraphs  (r)  and 
(s)  are  added,  in  alphabetical  order,  to 
read  as  follows: 

§685.5    Prohibitions. 

•  •         •         *         • 

(r)  Fish  for  management  unit  species 
with  longline  gear  within  the  protected 
species  zone  in  the  Northwestern 
Hawaiian  Islands. 

(s)  Fail  to  notify  the  NMFS  Southwest 
Enforcement  Office  of  intent  to  enter  or 
depart  the  protected  species  zone  as 
required  under  §  685.14. 

•  ♦        «         «        • 

4.  In  §  685.11,  the  section  heading  is 
revised  and  paragraphs  (a)  through  (c) 
are  revised,  to  read  as  follows: 

§  685. 1 1    Protected  species  conservation, 
(a)  If  the  Regional  Director  determines 
that  additional  measures  are  needed  in 
a  particular  area  to  prevent  adverse 
effects  of  longline  fishing  on  protected 
species,  the  Regional  Director  will,  with 
the  Council's  concurrence,  initiate 
rulemaking,  which  could  include: 


(1)  Requiring  additional  reporting  from 
vessels  fishing: 

(2)  Enlarging  the  protected  species 
zone; 

(3)  Restricting  the  type  of  gear  used; 

(4)  Requiring  observers  to  be  taken  on 
fishing  trips;  or 

(5)  Adopting  any  other  management 
measures  necessary  to  protect 
cndangeied  or  threatened  species. 

(b)  If  an  observer  requirement  is 
established  under  paragraph  (a)(4]  of 
this  section,  the  operator  of  a  fishing 
vessel  subject  to  the  permit 
requirements  of  §  635.9  of  this  part  shall 
inform  the  Pacific  Area  Office  at  least  72 
hours  (not  including  weekends  and 
holidays)  before  leaving  port  of  the 
operator's  intent  to  fish  within  an  area 
in  which  observers  are  required.  The 
operator  shall  provide  this  notice  by 
contacting  the  Pacific  Area  Office, 
telephone  (808)  955-8831.  The  notice 
must  include  the  name  of  the  vessel,  the 
name  of  the  operator,  the  intended 
departure  date  and  location,  and  a 
telephone  number  at  which  the  operator 
or  his  agent  may  be  contacted  during  the 
business  day  (8  a.m.  to  5  p.m.  local  time) 
to  indicate  whether  an  observer  will  be 
required  on  the  fishing  trip. 

(c)  The  initial  size  of  the  protected 
species  zone  is  50  nm  from  the  center 
geographical  positions  of  Nihoa  Island. 
Necker  Island.  French  Frigate  Shoals. 
Gardner  Pinnacles.  Maro  Reef.  Laysan 
Island.  Lisianski  Island.  Pearl  and 
Hermes  Reef.  Midway  Islands,  and  Kure 
Island,  as  defined  in  §  685.2. 

***** 

5.  A  new  §  685.14  is  added,  to  read  as 
follows: 

§  685. 1 4    Transit  notification. 

The  operator  of  a  longline  fishing 
vessel  subject  to  this  part  transiting  the 
protected  species  zone  shall  notify  the 
NMFS  Southwest  Enforcement  Office  at 
(808)  541-2727  immediately  upon 
entering  and  immediately  upon 
departing  the  protected  species  zone. 
The  notification  must  include  the  name 
of  the  vessel,  name  of  the  operator,  date 
and  time  (GMT)  of  entry  or  exit  from  the 
protected  species  zone,  and  location  by 
latitude  and  longitude  to  the  nearest 
minute. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
ruJes. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  312. 322. 327  and  381 
(Docket  No.  90-004  W] 
BIN  No.  0583-AB30 

Imported  Canadian  Product  Further 
Impiementation  of  the  United  States- 
Canada  Free-Trade  Agreement 

AGENCv:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Withdrawal  of  proposed  rule. 

Su:.:mary:  The  Food  Safety  and 
liispection  Service  (FSIS)  is  vk'ithdrawing 
its  proposal  of  June  29, 1990.  that  would 
have  amended  the  Federal  meat  and 
poultry  products  inspection  regulations 
by  exempting  the  Canadian  inspection 
system  and  imported  Canadian  product 
from  various  views  and  inspection 
requirements.  The  proposed  changes 
were  intended  to  facilitate  trade  of  meat 
and  poultry  products  between  the 
United  States  and  Canada  under  the 
United  States-Canada  Free-Trade 
Agreement.  FSIS  does  not  intend  to 
proceed  with  this  rulemaking  in  view  of 
the  comments  received. 
DATES:  This  withdrawal  is  effective 
October  la  1991. 

FOR  FURTMCR  INFORMATION  COffTACT: 
Patricia  Stolfa,  Deputy  Administrator. 
International  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
(202)  447-3473. 

SUPPL£M£NTARV  INFORMATION:  On  June 
29, 1990.  FSIS  published  a  proposed  rule 
(55  FR  26695)  to  amend  various 
provisions  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
to  exempt  Canadian  meat  and  poultry 
products  intended  for  export  to  the 
Uuited  States  from  various  requirements 
including  the  requirement  that  imported 
product  be  subject  to  reinspection  by 
United  States  import  inspectors.  FSIS 
also  proposed  to  exempt  the  Canadian 
inspection  system  from  various 


requirements  applicable  to  other  foreign 
countries  desiring  to  obtain  and/or 
maintain  their  eligibility  to  export 
product  to  the  United  States,  and  to 
relieve  USDA  officials  from  conducting 
certain  review  activities.  In  addition, 
FSIS  proposed  to  add  a  new  export 
stamp  to  be  applied  to  United  States 
product  intended  for  export  to  Canada 
and  to  waive  the  requirement  that  an 
export  certificate  accompany  product 
intended  for  export  to  Canada.  Lastly. 
FSIS  proposed  to  provide  new 
procedures  appUcable  to  United  States 
establishments  exporting  product  to 
Canada  and  to  Canadian  establishments 
exporting  products  to  the  United  States. 
If  the  proposed  provisions  had  been 
made  final,  such  provisions  would  have 
been  employed  first  on  an  experimental 
basis  for  a  one-year  period.  After  the 
one-year  period  had  expired,  operations 
under  the  provisions  would  have  been 
evaluated  and  determinations  made  on 
what  permanent  changes  were 
necessary. 

The  proposal  was  intended  to 
facilitate  trade  of  meat  and  poultry 
products  between  Canada  and  the 
United  States  in  keeping  with  the  goal  of 
the  United  States-Canada  Free-Trade 
Agreement.  A  considerable  number  of 
commenters  opposed  the  changes 
proposed  in  the  rulemaking. 

Based  on  its  consideration  of  the 
comments  received,  the  Agency  has 
concluded  it  will  not  proceed  with  this 
rulemaking.  Accordingly,  FSIS  hereby 
withdraws  the  proposed  rule  published 
in  the  Federal  Register  on  June  29. 1990 
(55  FR  26695). 

Done  at  Washington.  DC  on:  October  15. 
1991. 

Ronald  }.  Pmcba, 

Acting  Administrator. 

(FR  Doc.  91-25193  Filed  10-17-91;  8:45  am) 

BtLUNQ  CODE  3410-OW-W 


9  CFR  Part  318 
(Docl<et  No.  88-016P] 
RIN  0583-AA76 

Increased  Level  of  Sodium  Citrate  as 
an  Anticoagulant  In  Fresh  Blood  of 
Livestock 

acency:  Food  Safety  and  Inspection 
Service.  USDA. 


ACTION:  Proposed  rule. 


summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  chart  of  approved  substances 
in  9  CFR  318.7(c)(4)  to  increase  the 
maximum  use  level  of  sodium  citrate  as 
an  anticoagulant  in  fresh  blood  of 
livestock  from  0.2  percent  to  0.5  percent. 
Additionally,  the  permitted  level  of 
sodium  citrate  would  be  clarified  to 
indicate  it  is  a  percent  based  on  weight. 
This  proposed  rule  is  in  response  to  a 
petition  submitted  by  American  Meat 
Protein  Corporation. 

DATES:  Comments  must  be  received  on 
or  before  December  17, 1991. 

ADDRESSES:  Written  comments  to: 
Policy  Office,  Attn:  Linda  Carey.  FSIS 
Hearing  Clerk,  room  3171.  South 
Building.  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  (See  also 
"Comments"  under  "Supplementary 
Information.") 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  Edwards,  Director,  Food 
Ingredient  Assessment  Division, 
Regulatory  Programs.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250, 
(202)  205-0080. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  122S1 

The  Administrator,  FSIS.  has 
determined  that  this  proposed  rule  is  not 
a  major  rule  under  Executive  Order 
12291.  It  would  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

Effects  on  Small  Entities 

The  Administrator,  FSIS.  has  made  an 
initial  determination  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-812).  This  proposal  would  permit  an 
increased  use  level  of  sodium  citrate  as 
an  anticoagulant  in  fresh  blood  of 
livestock.  The  addition  of  sodium  citrate 
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facilitates  the  cleaning  and  sanitizing  of 
equipment,  and  the  separation  of  red 
blood  cells  from  plasma.  The  use  of 
sodium  citrate  in  this  proposed  manner 
is  optional  to  manufacturers.  This 
proposal  imposes  no  new  requirements 
on  industry.  Decisions  by  individual 
manufacturers  on  whether  to  use  sodium 
citrate  as  an  anticoagulant  in  fresh 
blood  of  livestock  at  the  proposed  level 
would  be  based  on  their  conclusions 
that  the  beneHts  would  outweigh  any 
implementation  costs. 

Because  the  use  of  sodium  citrate  is 
optional,  it  is  difficult  at  this  time  to 
determine  the  number  of  small  entities 
that  might  choose  to  use  this  substance. 
It  is  also  difficult  to  accurately  assess 
the  economic  impact  on  small  entities. 
Accordingly.  FSIS  seeks  comments  from 
interested  parties  on  how  many 
manufacturers  might  choose  to  use 
sodium  citrate  as  an  anticoagulant  in 
fresh  blood  of  livestock,  as  well  as  data 
on  the  economic  impact  of  this  proposed 
change. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  rule.  Written  comments 
should  be  sent  to  the  Policy  Office  at  the 
address  shown  above  and  should  refer 
to  Docket  Nu.Tiber  88-€16P.  All 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Policy  Office  from  9 
a.m.  to  12:30  p.m.  and  from  1:30  p.m.  to 
4:00  p.m..  Monday  through  Friday. 

Background 

FSIS  has  been  petitioned  by  American 
Meat  Protein  Corporation,  Ames,  Iowa, 
to  increase  the  maximum  use  level  of 
sodium  citrate  as  an  anticoagulant  in 
blood  lo  0.5  percent.  The  Federal  meat 
inspection  regulations  currently  permit 
the  use  of  sodium  citrate  for  this 
purpose  at  a  level  of  0.2  percent  (9  CFR 
318.7(c)(4)). 


At  the  0.2  percent  level,  the  petitioner 
contends,  whole  blood  has  a  tendency 
to  coagulate  in  the  holding  tank  and  in 
the  collection  buckets.  In  addition,  the 
separator  becomes  clogged  due  to  the 
coagulation  of  raw  product.  Data 
submitted  by  the  petitioner  show  that 
these  problems  were  resolved  when  the 
level  of  sodium  citrate  was  increased  to 
0.5  percent  Data  also  indicate  that  use 
of  the  higher  level  of  sodium  citrate 
resulted  in  the  plasma  being  separated 
from  the  red  cells  more  efficiently. 

Sodium  citrate  is  listed  in  21  CFR 
182.1751  as  a  substance  generally 
recognized  as  safe  (GRAS)  when  used  in 
accordance  with  good  manufacturing 
pracHces.  Sodium  citrate,  along  with 
citric  acid,  is  listed  in  9  CFR  318.7(c)(4) 
as  an  anticoagulant  to  prevent  clotting 
of  fresh  blood  of  livestock  at  0.2  percent 
with  or  without  water.  The  Food  and 
Dmg  Administration  (FDA)  has 
determined,  in  an  October  1988  letter, 
that  the  proposed  increase  in  the  level  of 
use  for  sodium  citrate  as  an 
anticoagulant  in  fresh  blood  of  livestock 
is  consistent  with  its  regulations.*  When 
water  is  used  to  make  a  solution  of 
sodium  citrate  added  to  blood,  not  more 
than  2  parts  water  to  1  part  of  sodium 
citrate  may  be  used.  However,  the 
regulations  do  not  specify  whether  the 
0.2  percent  level  is  based  on  weight  or 
on  volume. 

The  Proposal 

After  reviewing  the  petitioner's  data 
and  information,  FSIS  has  determined 
that  the  use  of  sodium  citrate  at  the  0.5 
percent  level  would  be  in  accordance 
with  the  provisions  of  the  Federal  Meat 
Inrpection  Act  and  would  not  affect  the 
wholesomeness  of  meat  products 
because  sodium  citrate  is  a  substance 
generally  recognized  as  safe  when  used 
in  accordance  with  good  manufacturing 


'  A  copy  of  FOA't  letter  is  available,  without 
chdrge.  from  the  FSIS  Mearing  Clerk. 


prdctices.  Therefore.  FSIS  is  proposing 
to  amend  the  chart  of  approved 
substances  in  9  CFR  318.7(c)(4)  to 
increase  the  use  level  of  sodium  citrate 
as  an  anticoagulant  in  fresh  livestock 
blood  from  0.2  percent  lo  0.5  percent.  In 
order  to  reflect  Agency  policy  and 
industry  practice,  this  proposal  would 
also  clarify  that  the  use  level  of  sodium 
citrate  is  based  on  the  ingoing  weight  of 
the  product.  FSIS  has  determined  that 
the  petitioner  has  presented  technical 
data  that  demonstrates  the  efficacy  of 
sodium  citrate  for  the  intended  purpose 
at  the  0.5  percent  level. 

This  proposal  would  revise  the 
manner  in  which  the  entry  for  citric  acid 
is  presented  in  the  chart  of  substances 
in  9  CFR  318.7(c)(4).  In  the  chart,  under 
the  Class  of  substance 
"Anticoagulants."  citric  acid  is  listed 
with  sodium  citrate.  Due  to  the 
increased  use  level  of  sodium  citrate, 
citric  acid  will  no  longer  be  listed  with 
sodium  citrate,  but  as  a  separate  entry. 

List  of  Subjects  in  9  CFR  Part  318 

Meat  inspection.  Food  additives. 

For  reasons  discussed  in  the 
preamble.  FSIS  is  proposing  to  amend  9 
CFR  part  318  to  read  as  follows: 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODiiCTS 

1.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  US  C.  450. 1901-1906:  21  U.S.a 
601-895:  7  CFR  2.17,  2.55. 

2.  In  the  chart  in  S  318.7(c)(4).  the 
Class  of  substance  "Anticoagulants" 
would  be  revised  to  read  as  follows: 

§  318.7    Approval  of  sututancca  for  uae  In 
ttw  preparation  of  products. 
•         «         •         •         * 

(c)  •  •  • 
(4)  •  •  • 


Class  of  substsoce        Sut>stance  Purpose 


Products 


Amoarrt 


Anticoagulants Citric  aad To  prevent 

dotting. 

Sodium  citrate do _... 


Fresh  blood  o(      0.2  porcent  mrith  or  wittxxl  water.  Whien  water  is  used  to  make  a  solution  of  citric  add 
livestock.  added  to  blood  of  hvestoci*,  not  nxxe  than  2  parts  of  water  to  1  part  of  dtnc  aod  she* 

be  used. 
do Not  to  exceed  0  5  percent  t>asad  on  ingoing  vireigtit  of  t^e  product  When  water  is  used  W 

make  a  solution  of  sodium  citrate  added  to  bkxxj  of  hvestock,  not  more  than  2  parts  of 

water  to  t  part  of  sodium  otrate  shall  be  usod 
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Done  at  Washington.  DC.  on;  September  23. 
1991. 

R.).  Pnicha. 

Actios  Administrator,  Food  Safety  and 

Inspection  Service. 

|FR  Doc.  91-25060  Filed  10-17-91:  8:45  am] 

BIUJMQ  CODE  J41»-OM-4t 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Parts  928  and  932 

[Docket  No.  910815-1215] 
RIN  0648-AD09 

Implementing  thie  Coastal  Zone  Act 
Reauttiorization  Amendments  of  1990; 
Ptiase  One 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  NPRM  is  issued  to 
provide  interested  persons  with  an 
opportunity  to  contribute  to  the 
development  of  NOAA's  regulations  to 
implement  certain  provisions  of  Public 
Law  101-508.  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(1990  Reauthorization],  which  amended 
the  Coastal  Zone  Management  Act 
(CZMA).  Because  of  the  large  scope  of 
the  1990  Reauthorization  and  the 
substantial  rulemaking  required  to 
implement  many  of  its  new  provisions, 
NOAA  has  decided  to  pursue  a  phased 
approach  to  the  rulemaking.  The  first 
phase  includes  regulations  to  implement 
the  new  Coastal  Zone  Enhancement 
Grants  Program  (new  section  309], 
revised  procedures  for  conducting 
reviews  of  performance  under  section 
312,  and  new  authority  for  interim 
sanctions  under  section  312(c]. 
Regulations  for  the  Enhancement  Grants 
Program  are  required  by  the  1990 
Reauthorization  within  one  year  of 
enactment  (or  by  November  5. 1991]. 
The  regulations  will  provide  the 
procedures  for  NOAA  and  the  coastal 
States  to  follow  in  awarding 
enhancement  grants  and  carrying  out 
reviews  of  performance,  and  the  criteria 
that  NOAA  will  apply  in  evaluating 
enhancement  grant  proposals  and  in 
deciding  whether  to  invoke  interim 
sanctions.  Interested  persons  are  invited 
to  submit  detailed  written  comments. 


DATES:  Comments  must  be  received  by 
December  2, 1991. 

ADDRESSES:  Submit  comments 
concerning  this  Notice  of  Proposed 
Rulemaking  to:  Vickie  A.  Allin,  Chief, 
Policy  Coordination  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management.  NOS/NOAA.  1825 
Connecticut  Avenue  NW..  suite  701. 
Washington,  DC  20235  (tel.  202/606- 
4100]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  Allin  or  Dee  Gamer,  Policy 
Coordination  Division  (202/606-4100]. 
SUPPI^MENTARY  INFORMATION: 

I.  Authority 

This  Notice  of  Proposed  Rulemaking  is 
issued  under  the  authority  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended  (16  U.S.C.  1451-1464). 

II.  Availability  of  Comments 

All  comments  submitted  in  response 
to  this  Notice  of  Proposed  Rulemaking 
will  be  available  during  normal  business 
hours  8  a.m.-4:30  p.m.]  in  suite  701, 
Universal  South  Building,  1825 
Connecticut  Avenue  NW..  Washington 
DC  20235. 

in.  Regulatory  Issues 

A.  General  Background 

The  Coastal  Zone  Management  Act 
(CZMA]  was  enacted  to  encourage  and 
assist  coastal  States  and  territories 
(States)  in  developing  and  implementing 
management  programs  to  preserve, 
protect,  develop  and,  where  possible, 
restore  or  enhance  the  resources  of  our 
Nation's  coast.  On  November  5, 1990, 
the  President  signed  the  Coastal  Zone 
•Act  Reauthorization  Amendments  of 
1990,  which  reauthorized  the  CZMA 
through  FY  1995.  The  purpose  of  the 
reauthorization  was  to  revitalize  and 
strengthen  the  CZMA,  particularly  in  the 
area  of  water  quality.  To  do  so,  the 
reauthorization  added  several  major 
new  provisions,  including: 

•  A  new  Coastal  Nonpoint  Pollution 
Control  Program,  which  requires  each 
coastal  State  with  a  federally  approved 
coastal  zone  management  (CZM) 
program  to  develop  a  program  to  be 
implemented  through  section  306  of  the 
CZMA  and  section  319  of  the  Clean 
Water  Act.  to  protect  coastal  waters 
from  nonpoint  source  pollution.  Program 
approval  and  oversight  are  shared 
between  NOAA  and  the  Environmental 
Protection  Agency  (EPA); 

•  A  new  enhancement  grants  program 
which  encourages  each  coastal  State  to 
improve  its  CZM  program  in  one  or 
more  of  eight  identified  national  priority 
areas:  Coastal  wetlands  management 
and  protection,  natural  hazards 


management  (including  potential  sea 
and  Great  Lakes  level  rise],  public 
improvements,  reduction  marine  debris, 
assessment  of  cumulative  and 
secondary  impacts  of  coastal 
development,  special  area  management 
planning,  ocean  resource  planning,  and 
siting  of  coastal  energy  and  government 
facilities: 

•  A  new  "Coastal  Zone  Management 
Fund"  (CZM  Fund]  consisting  of  Coastal 
Energy  Impact  Program  loan  repayments 
form  which  the  Secretary  of  Commerce 
shall  pay  (subject  to  appropriations)  for 
the  Federal  administrative  costs  of  the 
program  and  fund  special  projects, 
emergency  State  assistance  and  other 
discretionary  CZM  activities; 

•  New  requirements  for  expanded 
public  participation  opportunities  in  the 
program  evaluation  process  and 
expedited  production  of  final  evaluation 
findings,  and  new  authority  to  impose 
interim  sanctions  involving  suspension 
of  fmancial  assistance  for  6  to  36  months 
if  a  State  or  National  Estuarine 
Research  Reserve  (Reserve)  designated 
under  section  315  of  the  CZMA  is  failing 
to  adhere  to  its  federally-approved 
program  or  management  plan  of  the 
terms  of  fmancial  assistance  awards; 

•  A  new  requirement  for  the 
Secretary  to  provide  technical 
assistance  and  management-oriented 
research  to  support  development  and 
implementation  of  State  CZM  programs; 

•  Authorization  for  NOAA  to  make 
annual  achievement  awards  to 
individuals  and  local  governments  for 
outstanding  accomplishments  in  the 
field  of  coastal  zone  management; 

•  Clarification  of  the  scope  of  the 
CZMA's  Federal  consistency  provisions, 
which  state  that  Federal  actions  in  or 
affecting  the  coastal  zone  must  be 
consistent  with  federal-approved  State 
coastal  management  programs,  and 
overturning  the  Supreme  Court's  1984 
decision  in  Secretary  of  the  Interior  v. 
California,  in  which  the  Court  held  that 
OCS  oil  and  gas  lease  sales  were  not 
subject  to  Federal  consistency; 

•  Modifications  to  the  National 
Estuarine  Research  Reserve  System 
under  315  of  the  CZMA,  including 
increasing  the  maximum  amount  of 
Federal  financial  assistance  for  land  or 
water  acquisition  at  an  individual 
Reserve  from  $4M  and  $5M,  and 
increasing  the  maximum  Federal  share 
of  costs  for  managing  Reserves  and 
supporting  educational  activities  from  50 
to  70  percent; 

•  Reorganization  and  consolidation  of 
CZM  program  approval  requirements 
and  other  technical  changes,  including 
new  statements  of  findings  and  purpose, 
new  and  revised  policies  and  objectives. 
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and  new  and  revised  statutory 
definitions.  Authority  to  make  program 
development  grants  is  reinstituted 
through  FY  1993,  and  the  significant 
improvement  provisions  of  section 
306(a)  are  deleted;  and 

•  Addition  of  three  new  program 
approval  requirements  at  section  306(d) 
(14).  (15)  and  (16).  dealing  with  public 
participation  in  permitting  processes, 
consistency  determinations  and  other 
similar  decisions,  providing  a 
mechanism  to  ensure  that  all  State 
agencies  will  adhere  to  the  program,  and 
requiring  enforceable  policies  and 
mechanisms  to  implement  the  applicable 
requirements  of  the  new  Coastal 
Nonpoint  Pollution  Control  Programs, 
respectively.  The  public  participation 
and  Slate  agency  adherence 
requirements  must  be  met  within  3  years 
of  enactment.  The  enforceable  policies 
for  nonpoint  source  pollution  must  be 
met  on  the  same  schedule  as  the 
development  of  the  Coastal  Nonpoint 
Pollution  Control  Programs. 

B.  Approach  to  Rulemaking 

Because  of  the  substantial  scope  of 
these  changes  and  the  statutory 
requirement  to  develop  regulations  for 
the  Coastal  Zone  Enhancement  Grants 
Program  within  12  months  from  the  date 
of  enactment  of  the  1990 
Reauthorization,  NOAA  has  decided  to 
undertake  a  phased  rulemaking.  This 
will  allow  us  to  concentrate  the 
necessary  resources  to  meet  the 
statutory  deadline  for  the  enhancement 
grants  rulemaking,  and  also  make 
necessary  changes  to  the  regulations  on 
review  of  performance  to  implement  the 
new  procedures  and  interim  sanctions  in 
an  equitable  and  consistent  manner. 

NOAA  believes  it  is  premature  to 
undertake  rulemaking  on  other  aspects 
of  the  reauthorization.  For  example, 
NO.AA  needs  more  information  before 
proceeding  to  rulemaking  on  program 
approvabUity  requirements  for  the  new 
nonpoint  pollution  control  programs. 
This  is  because  EPA  must  issue 
guidance  on  management  measures  for 
sources  of  nonpoint  pollution  on  the 
basis  of  which  States  are  to  develop 
their  programs.  EPA  has  18  months  in 
which  to  develop  this  guidance.  In 
addition,  NO.\A  and  EPA  have  joint 
approval  authority  for  these  programs. 
NOAA's  regulations  need  to  reflect 
agreement  between  NOAA  and  EPA  on 
who  will  have  authority  to  approve 
which  parts  of  the  program.  Thus, 
rulemaking  to  implement  the  Coastal 
Nonpoint  Pollution  Control  Program  will 
be  a  later  phase  of  the  rulemaking 
process. 

Similarly,  NOAA  will  not  proceed 
with  rulemaking  immediately  to 


implement  the  new  program  approval 
requirements  of  section  306(d)  (14).  (15) 
and  (16).  This  is  because  no  State  is 
required  to  meet  these  requirements 
until,  at  the  earliest.  3  years  from  the 
date  of  enactment  (or  November  1993), 
and  because  the  requirements  of 
sections  306(d)  (14)  and  (15)  have  been 
partially  met  already  by  existing  State 
programs.  NOAA  will  incorporate  the 
requirements  of  sections  306(d)  (14)  and 

(15)  into  its  program  approval 
regulations  and  issue  guidance  to  the 
States  on  meeting  these  requirements. 
The  new  requirement  of  section  306(d) 

(16)  that  State  CZM  programs  contain 
enforceable  policies  to  implement  the 
new  Coastal  Nonpoint  Pollution  Control 
Programs  will  be  incorporated  into 
program  approval  regulations  for  these 
programs,  when  those  regulations  are 
developed. 

The  changes  to  the  National  Estuarine 
Research  Reserve  System  (section  315  of 
the  CZMA)  are  non-controversial 
conforming  changes  which  will  be 
included  as  a  part  of  a  separate 
rulemaking  that  will  make  other 
necessary  clarifj  ing  changes  to  NOAA's 
existing  section  315  regulations. 

NOAA  does  not  propose  to  issue 
regulations  on  the  CZM  Fund,  the 
technical  assistance  program,  or  the 
CZM  achievement  awards  at  this  time. 
Also,  NOAA  does  not  intend  to  revise 
its  Federal  consistency  rules  at  this  time. 
The  changes  to  the  Federal  consistency 
provisions,  except  for  overturning  the 
Supreme  Court's  decision  on  outer 
continental  shelf  (OCS)  oil  and  gas  lease 
sales,  merely  codify  NOAA's  existing 
regulations.  NOAA  wishes  to  gain  more 
experience  with  the  new  provisions,  the 
issues  likely  to  arise  in  their 
implementation,  and  the  public  and 
interagency  concerns,  before  deciding 
how  to  address  rulemaking  on  this 
subject. 

Under  the  phased  rulemaking 
approach  described  above.  Phase  I 
consists  of: 

(1)  Regulations  to  implement  the 
Coastal  Zone  Enhancement  Grants 
Program  (section  309  of  the  CZMA). 
required  by  statute  within  12  months  of 
enactment,  and 

(2)  Regulatory  revisions  and  new 
regulations  to  implement  the  procedural 
requirements  and  interim  sanction 
provisions  of  section  312 — Review  of 
Performance. 

C.  Preliminary  Comments 

On  February  22. 1991.  OCRM 
distributed  issue  papers  on  the 
rulemaking  for  the  Coastal  Zone 
Enhancement  Grants  Program  and 
Review  of  Performance  to 
approximately  225  interested  parties  on 


a  mailing  list  established  for  this 
rulemakiitg  and  maintained  by  OCRM. 
Thirty-eight  comments  were  received. 
After  considering  these  comments, 
NOAA  has  prepared  this  proposed  rule. 

D.  Legislative  Amendments  and  Issues 
to  be  Resolved  Through  Rulemaking — 
Phase  I 

1.  Coastal  Zone  Enhancement  Grants 
Program 

The  new  Coastal  Zone  Enhancement 
Grants  Program  encourages  each  coastal 
State  to  improve  its  CZM  program  in 
one  or  more  of  eight  identified  areas. 
Beginning  in  FY  1991,  the  Secretary  is 
authorized  to  make  grants  (not  less  than 
10  percent  and  not  more  than  20  percent 
of  the  amounts  appropriated  under 
sections  308  and  306A,  up  to  a  maximum 
of  $10,000,000  annually)  to  coastal  States 
to  provide  funding  for  development  and 
submission  for  Federal  approval  of 
program  changes  that  support 
attainment  of  one  or  more  coastal  zone 
enhancement  objectives.  As  part  of  this 
effort  the  Secretary  is  required  to 
evaluate  and  rank  State  proposals  for 
funding,  and  make  funding  awards 
based  on  those  propos.ils.  The  Secretary 
has  the  authority  to  suspend  a  State's 
eligibility  for  enhancement  grant  funding 
for  at  least  one  year,  if  the  Secretary 
finds  that  the  State  is  not  undertaking    - 
the  actions  committed  to  under  the 
terms  of  the  enhancement  grant. 

NOAA  must  issue  regulations  relating 
to  the  new  enhancement  grants  program 
within  12  months  of  enactment  (by 
November  5. 1991).  The  regulations  must 
establish:  "(1)  Specific  and  detailed 
criteria  that  must  be  addressed  by  a 
coastal  State  (including  the  Stale's 
priority  needs  for  improvement  as 
identified  by  the  Secretary  after  careful 
consultation  with  the  State)  as  part  of 
the  State's  development  and 
implementation  of  coastal  zone 
enhancement  objectives:  (2) 
administrative  or  procedural  rules  or 
requirements  as  necessary  to  facihtate 
the  development  and  implementation  of 
such  objectives  by  coastal  States;  and 
(3)  other  funding  award  criteria  as  are 
necessary  or  appropriate  to  ensure  that 
evaluations  of  proposals,  and  decisions 
to  award  funding,  under  this  section  are 
based  on  objective  standards  applied 
fairly  and  equitably  to  those  proposals." 

Since  the  statute  required  NOAA  to 
implement  the  new  enhancement  grants 
program  immediately,  NOAA  adopted 
an  interim  approach  for  FY  1991.  "This 
allowed  time  for  development  of  the 
statutorily-mandated  regulations  and 
identification  of  each  State's  priority 
needs  for  improvement  with  regard  to 
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the  coastal  zone  enhancement 
objectives.  In  FY  1991.  NOAA  set  aside 
10  percent  of  the  funds  allocated  under 
section  318(aK2)  for  section  309 
purposes.  These  funds  were  allocated  to 
States  based  on  the  formula  and 
weighting  factors  at  existing  15  CFR 
927.1(c). 

The  process  developed  by  NOAA  for 
determining  a  State's  priority  needs  has 
been  set  forth  in  NOAA  guidance  on 
"section  309  Assessments  and 
Strategies."  issued  on  May  10. 1991.  or 
as  amended.  NOAA  guidance  is 
available  from  the  Office  of  Ocean  and 
Coastal  Resource  Management,  Coastal 
Programs  Division.  Universal  South 
Building,  room  724. 1825  Connecticut 
Avenue,  NW..  Washington.  DC  20235. 
Interested  persons  are  invited  to  submit 
detailed  written  comments  on  the 
NOAA  guidance  as  part  of  this  proposed 
rule. 

The  process  for  determining  a  State's 
priority  needs  has  two  stages.  First,  each 
State  will  develop  a  public  assessment 
document  ("Assessment")  that  reviews 
each  enhancement  objective  as  it 
applies  to  the  State  and  identifies  the 
relative  importance  of  each  objective. 
Based  on  the  Assessment.  NOAA.  after 
careful  consultation  with  the  State,  will 
identify  the  priority  needs  for 
improvement  in  the  State. 

Once  NOAA  has  identified  the 
priority  management  issues,  the  second 
stage  involves  the  development  of  a 
multi-year  strategy  ("Strategy").  The 
State,  in  consultation  with  NOAA,  will 
propose  a  Strategy  that  will  identify 
specific  program  changes  that  the  State 
will  seek  to  achieve  in  the  identified 
priority  areas.  The  Strategy  must  be 
approved  by  NOAA  and  will  guide  the 
development  of  the  State's  FY  1992  and 
subsequent  year  section  309  grant 
proposals. 

The  proposed  regulations 
implementing  the  new  Coastal  Zone 
Enhancement  Grants  Program  under 
section  309  of  the  CZMA,  as  amended, 
assume  that  a  State  has  completed  an 
Assessment  and  Strategy  in  accordance 
with  NOAA  guidance.  The  proposed 
regulations  are  set  forth  in  15  CFR  part 
932,  replacing  the  regulations  currently 
codified  at  15  CFR  part  932. 

The  proposed  regulations  at  15  CFR 
932.1  set  forth  in  the  basic  eligibility 
requirements  for  receiving  financial 
assistance  under  section  309.  The 
objectives  of  assistance  under  section 
309(b),  (c)  and  (d)  are  provided  at 
proposed  15  CFR  932.2. 

Section  309(b)  authorizes  the 
Secretary  to  make  grants  to  coastal 
States  to  provide  funding  for 
development  and  submission  for  Federal 
approval  of  program  changes  that 


support  attainment  of  one  or  more 
coastal  zone  enhancement  objectives. 
The  term  "program  change"  is  defined  at 
proposed  15  CFR  932.3  to  include  State 
actions  that  change  current  management 
programs,  such  as  the  development  of 
new  or  revised  enforceable  policies, 
authorities  and  State  coastal  land 
acquisition  and  management  programs. 
Other  key  terms,  such  as  "project  of 
special  merit."  "fiscal  needs"  and 
"technical  needs."  are  also  defined  at 
proposed  15  CFR  932.3. 

Proposed  regulations  for  allocating 
funds  under  section  309  are  set  forth  at 
15  CFR  932.4.  Section  309(f)  authorizes 
the  Secretary  to  allocate  not  less  than  10 
percent  and  not  more  than  20  percent  of 
the  amounts  appropriated  under  section 
318(a)(2).  up  to  a  maximum  of 
$10,000,000  annually.  NOAA  proposes  to 
annually  determine  the  amount  of  funds 
to  be  devoted  to  section  309.  taking  into 
account  the  amount  appropriated  under 
section  318(a)(2)  of  the  CZMA,  as 
amended. 

NOAA  proposes  to  award  section  309 
funds  by:  (1)  Weighted  formula  and  (2) 
individual  review  of  projects  of  special 
merit.  Projects  proposed  for  funding 
under  both  categories  are  not  State 
entitlements  and.  therefore,  would  be 
required  to  meet  the  identified  criteria 
discussed  below.  NOAA  would  annually 
determine  the  proportion  of  available 
funds  to  be  awarded  to  all  eligible 
coastal  States  by  weighted  formula  and 
the  proportion  to  be  awarded  to  eligible 
coastal  States  based  on  NOAA's  review 
of  individual  project  proposals  of  special 
merit. 

Under  the  weighted  formula  approach, 
NOAA  would  establish  State  weighted 
formula  funding  targets.  The  weighted 
formula  funding  targets  would  be  the 
State  based  allocation  determined  by 
operation  of  the  formula  at  existing  15 
CFR  927.1(c),  multiplied  by  a  weighting 
factor  derived  from  NOAA's  evaluation 
and  ranking  of  the  quality  of  the  State's 
Strategy,  as  supported  by  the  State's 
Assessment.  The  application  of  the 
weighting  factor  could  result  in  a 
weighted  formula  funding  target  that  is 
higher  or  lower  than  the  State's  base 
allocation. 

NOAA  proposes  to  award  the 
remaining  section  309  funds,  which  are 
not  awarded  by  the  weighted  formula 
approach,  based  on  an  annual  review  of 
projects  of  special  merit.  NOAA  would 
limit  the  funding  of  projects  of  special 
merit  to  the  highest  ranked  proposals 
based  on  criteria  set  forth  at  proposed 
15  CFR  932.(b). 

Section  309  requires  that  the  Secretary 
"evaluate  and  rank  State  proposals  for 
funding."  NOAA  interprets  the  word 
"rank"  to  mean  that  a  State's  Strategy  or 


project  would  be  assigned  a  position  or 
rank,  relative  to  other  State 
submissions,  according  to  its 
satisfaction  of  the  applicable  criteria. 
NOAA  anticipates  that  the  ranking 
under  the  weighted  formula  approach 
could  result  in  several  ranking 
categories  (so  that  some  States  would  be 
assigned  the  same  rank.) 

This  proposed  allocation  process 
would  allow  each  coastal  State  that  has 
a  NOAA  approved  Assessment  and 
Strategy  to  pursue  an  enhancements 
program,  while  at  the  same  time  provide 
incentive  for  States  to  develop  and 
submit  more  aggressive  proposals  which 
commit  to  making  the  greatest 
improvements  toward  the  coastal  zone 
enhancement  objectives. 

The  proposed  regulations  set  forth  the 
criteria  for  section  309  project  selection 
at  15  CFR  932.5.  States  would  be 
required  to  meet  minimum  criteria  for 
projects  that  would  be  funded  by 
weighted  formula.  For  projects  of  special 
merit.  States  would  be  required  to  meet 
both  minimum  criteria  and  additional 
criteria  that  include  the  merit  of  the 
project.  NOAA  would  evaluate  and  rank 
projects  of  special  merit  using  a  point 
system.  Following  the  first  year  of 
funding  under  this  Part,  NOAA  would 
consider  a  State's  past  performance  in 
assessing  the  merit  of  the  State's 
individual  project  proposals. 

The  proposed  regulations  also  set 
forth  pre-application  procedures  for 
financial  assistance  under  section  309  at 
15  CFR  932.6.  States  would  be  expected 
annually  to  consult  with  the  Assistant 
Administrator  or  his/her  designee  and 
to  submit  a  pre-proposal  on  a  schedule 
to  be  determined  by  the  Assistant 
Administrator  of  his/her  designee.  The 
pre-proposal  would  include  information 
on  the  section  309  projects  the  State 
proposes  for  funding  during  the  next 
fiscal  year. 

The  procedures  for  submission  of 
formal  applications  and  for  reviewing 
and  approving  projects  under  section 
309  are  set  forth  at  proposed  15  CFR 

932.7.  Applications  for  financial 
assistance  under  section  309  will  be 
included  with  applications  for  financial 
assistance  under  Subpart  J  of  existing  15 
CFR  Part  923.  States  would  be  notified 
of  their  section  309  awards  at  the  same 
time  that  they  are  notified  of  their 
section  306/306A  awards. 

The  proposed  regulations  set  forth  the 
procedures  for  revising  a  State's 
Assessment  and  Strategy  at  15  CFR 

932.8.  States  would  be  required  to 
submit  proposed  revisions  to  the 
Assistant  Administrator  prior  to  the 
initiation  of  the  contemplated  change. 
Based  on  the  extent  to  which  the 
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proposed  revision(s)  change  the  original 
scope  of  the  State's  Strategy,  the 
Assistant  Administrator  could  require 
the  State  to  provide  public  review  and 
comment  on  the  proposed  revision(s)  in 
accordance  with  NOAA  guidance. 

2.  Review  of  Performance  (Program 
Fvaluation) 

Section  312  of  the  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  States  with  respect  to  coastal 
management,  and  detailed  written 
findings  on  the  extent  to  which  the  State 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary, 
addressed  the  coastal  management 
needs  of  section  303(2)(A)  through  (K). 
and  adhered  to  the  terms  of  any  grant  or 
cooperative  agreement.  Section  312 
further  requires  that  a  public  meeting  be 
conducted  as  part  of  each  evaluation 
and  that  opportunity  be  provided  for 
o)  al  and  written  comment  by  the  public. 
Fvaluation  reports  must  be  issued 
following  each  review  of  State 
performance. 

The  1990  Reauthorization  mandated 
changes  to  the  procedures  for  carrying 
cat  evaluations  of  State  coastal 
r-anagement  programs  and  national 
estuarine  research  reserves.  (Any 
changes  to  procedures  for  evaluation  of 
estuarine  reserves  will  be  included  as  a 
f  art  of  a  separate  rulemaking  to  revise 
NOAA's  section  315  regulations  )  These 
changes  require:  A  45  day  notice  for 
public  meetings,  written  response  to  all 
written  comments  on  the  evaluation, 
f  .nd  completion  of  the  final  evaluation 
report  within  120  days  after  the  last 
public  meeting  held  in  the  State.  The 
1990  Reauthorization  also  authorized 
new  interim  sanctions  (section  312(c)) 
which  provide  for  suspension  and 
redirection  of  any  portion  of  financial 
assistance  awards  to  State  coastal 
r.-.anagement  programs  or  estuarine 
reserves  if  the  State  if  failing  to  adhere 
to  its  approved  program  or  reserve 
management  plan,  or  a  portion  of  the 
program  or  plan.  Final  sanction 
provisions  at  section  312(d)  now  require 
the  Secretary  to  withdraw  program 
approval  and  financial  assistance  if  the 
State  fails  to  take  the  actions  required 
under  section  312(c). 

The  basic  requirements  for  review  of 
performance  are  set  forth  at  existing  15 
CFR  Part  928.  They  define  key  terms, 
such  as  "continuing  review,"  and 
provide  that  evaluations  will  be 
conducted  in  the  course  of  continuing 
raviews  and  that  written  findings  will  be 
preparecL  These  proposed  regulations 
would  revise  existing  15  CFR  928.4(b)(2) 
to  require  that  notice  of  public 
meeting(8)  be  provided  at  least  45  days 
in  advance.  They  would  revise  existing 


15  CFR  928.3(b)(7)  to  require  that  final 
findings  be  completed  within  120  days  of 
the  last  public  meeting  in  the  State  and 
that  copies  of  the  final  findings 
document  be  sent  to  all  persons  and 
organizations  who  write,  attend  a  public 
meeting,  or  are  interviewed  during  the 
evaluation.  Persons  who  attend  a  public 
meeting  or  are  interviewed  during  an 
evaluation  would  be  asked  to  complete 
u  card  or  sign-in  sheet  containing  their 
n  i:ne  and  address  and  indicating  a 
desire  to  receive  the  final  findings.  A 
new  proposed  regulation  has  been 
added  at  existing  15  CFR  928.3(b)(8) 
requiring  that  all  final  findings 
documents  contain  a  section  which 
specifically  identifies,  summarizes  and 
responds  to  the  written  comments 
received  during  the  evaluation  process. 

In  addition.  NOAA  has  determined 
that  two  of  the  statutory  changes  to 
section  312(b) — namely,  the  requirement 
to  respond  in  writing  to  all  written 
comments  received  and  the  requirement 
to  complete  the  evaluation  within  120 
days  of  the  last  public  meeting — will 
increase  the  workload  associated  with 
the  evaluation  process.  Therefore. 
NOAA  is  proposed  in  two  discretionary 
changes  to  the  procedures  on  review  of 
performance  to  make  the  increased 
workload  manageable. 

First.  NOAA  proposes  to  revise  the 
definition  of  "continuing  review"  at 
existing  15  CFR  928.2(a)  to  state  that 
evaluations  of  State  coastal 
management  programs  would  be 
conducted  and  written  findings  prepared 
nt  least  once  every  three  years,  rather 
tlian  at  least  once  every  two  years  as 
currently  provided.  (NOAA's  estuarine 
resene  regulations  at  existing  15  CFR 
922.40(b)  already  provide  for  evaluation 
cf  estuarine  reserves  at  least  once  every 
three  years.)  The  phrase  "but  not  more 
than  once  every  year"  would  be  deleted, 
so  as  not  to  restrict  uimecessarily 
NOAA's  flexibility  to  conduct  issue  or 
problem  specific  evaluations,  as 
described  below. 

Second,  because  NOAA  recognizes 
that  significant  changes  can  occur  in 
three  years,  NOAA  is  proposing  a  new 
regulation  at  existing  15  CFR  928.3(b)(9) 
providing  for  issue  or  problem  specific 
evaluations  to  be  conducted  between 
scheduled  evaluations.  These  issue  or 
problem  specific  evaluations  would 
serve  two  principle  purposes:  (1)  To 
fjllow-up  on  potentially  serious 
problems  or  issues  identified  in  the  most 
recent  scheduled  evaluation,  or  (2)  to 
evaluate  evidence  of  potentially  serious 
problems  or  issues  that  may  arise  during 
the  day-to-day  monitoring  of  State/ 
Reserve  performance  of  grant  tasks  and 
other  program  implementation  activities 


in  the  interim  between  scheduled 
evaluations.  These  issue  or  problem 
specific  evaluations  would  still  be 
subject  to  the  public  participation  and 
other  minimum  requirements  of  section 
312. 

The  proposed  regulations  set  forth  the 
process  for  invoking  interim  sanctions  at 
existing  15  CFR  928.5(a).  The  proposed 
regulations  replace  the  old  regulations 
on  reduction  of  financial  assistance  for 
failure  to  m&ke  significant 
improvements,  which  were  deleted 
because  the  significant  improvement 
provisions  were  deleted  in  the  1990 
Reauthorization.  The  proposed  process 
for  invoking  interim  sanctions  would 
include  notice  to  the  State  and 
opportunity  to  comment  on  and  rebut 
the  finding  of  non-adherence  on  which 
the  sanctions  are  based  before  any 
action  is  taken.  Indicators  of  non- 
adherence  would  be  provided  to  inform 
States  of  what  NOAA  expects  and  on 
what  basis  interim  sanctions  might  be 
invoked. 

Implementing  the  statutory  changes  to 
section  312(d)  requires  some  revision  of 
NOAA's  regulations  at  existing  15  CFR 
928.5(b)  on  Withdrawal  of  Program 
Approval  and  Financial  Assistance.  The 
proposed  revisions  would  delete 
references  to  "unjustifiable  deviation." 
which  have  been  removed  from  the 
statute,  and  replace  them  with  the 
requirement  that  the  Assistant 
Administrator  would  withdraw  program 
approval  and  financial  assistance  if  he/ 
she  finds  that  a  State  has  failed  to  take 
the  actions  required  under  the  interim 
sanction  provisions  of  section  312(c). 

IV.  Other  Actions  Associated  with  the 
Notice  of  Proposed  Rulemaking 

A.  Executive  Order  12291:  Regulatory 
Impact  Analysis 

Executive  Order  12291  requires  each 
Federal  agency  to  determine  if  a 
regulation  is  a  "major"  rule  as  defined 
by  the  Order  and,  "to  the  extent 
permitted  by  law,"  to  prepare  and 
consider  a  Regulatory  Impact  Analysis 
(RIA)  in  connection  with  every  major 
rule.  NOAA  has  concluded  that  this  is 
not  a  "major"  regidatory  action,  as 
defined  by  the  Executive  Order,  because 
it  will  not  result  in: 

(1)  An  aimual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation  or  on  the  ability 
of  United  States-based  enterprises  to 
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complete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  proposed  rules  would  provide  for 
enhancement  of  State  CZM  programs  in 
eight  national  objective  areas  and  will 
improve  the  evaluation  of  their 
performance.  The  proposed  rules  only 
serve  to  strengthen  the  framework  for 
making  rational  coastal  management 
decisions  and  will  not  result  in  any 
major  direct  or  indirect  economic  or 
environmental  impacts.  Therefore, 
preparation  of  an  RIA  is  not  required. 

B.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
requires  Federal  agencies  to  consider 
explicitly  the  effect  of  regulations  on 
"small  entities."  A  R£gulatory  Flexibility 
Analysis  was  not  prepared  for  this 
regulatory  action.  This  proposed  rule 
sets  forth  procedures  for  the  Coastal 
Zone  Enhancement  Grants  Program  and 
review  of  performance.  The  proposed 
rules  affect  only  State  governments. 
which  are  not  "small  government 
entities."  as  defined  by  the  RFA. 
Accordingly,  the  General  Counsel  of  the 
Department  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
therefore,  a  regulatory  flexibility 
analysis,  as  defined  under  the 
Regulatory  Flexibility  Act  of  1980  {5 
U.S.C.  chapter  6),  is  not  required. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  is 
intended  to  minimize  the  reporting 
burden  on  the  regulated  community  as 
well  as  minimize  the  cost  of  Federal 
information  collection  and 
dissemination.  Information  requirements 
of  section  312— Review  of 
Performance — embody  e.xisting 
procedures  and  would  not  constitute 
any  increase  inn  reporting  on  the  part  of 
any  affected  party. 

The  proposed  rule  to  implement 
section  309 — Coastal  Zone  Enhancement 
Grants — contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  This 
collection  of  information  requirement  is 
a  one-time  requirement  for  Assessments 
of  State  priority  needs  for  improvement 
in  the  eight  national  priority  areas  and 
Strategies  for  making  those 
improvements  and  is  necessary  to 
implement  section  309(d)  of  the  C21MA. 
as  amended,  which  requires  the 
Secretary  of  Commerce  to  identify  eadi 
State's  priority  needs  for  improvement 
after  careful  consultation  with  the 
States.  These  Assessments  and 
Strategies  would  replace  an  existing 


reporting  requirement  (Part  C  of  the 
annual  performance  report)  for  FY  1991. 
Therefore,  the  paperwork  burden  has 
been  minimized. 

In  addition.  States  would  be  required 
to  provide  pre-proposals  containing  their 
proposed  enhancement  grant  projects 
annually  in  April  of  each  year,  in  order 
that  NOAA  may  carry  out  the  individual 
evaluation  and  ranking  of  proposals 
required  by  statute  and  provide  States 
with  timely  information  on  approved 
projects  to  include  in  their  joint  section 
306/306Ay309  financial  assistance 
award  applications.  This  procedure  for 
pre-proposals  would  replace  a  similar 
procedure  for  interstate  grants, 
authorization  for  which  was  repealed  in 
the  Coastal  Zone  Act  Reauthorization 
Amendments  of  1990. 

Public  reporting  burden  for  this 
collection  is  estimated  to  average  4W 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  completing 
and  reviewing  the  collection  of 
information,  and  developing  the 
Assessments  and  Strategies. 

A  request  to  collect  this  information 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  that  Act. 
Comments  from  the  public  on  the 
collection  of  information  requirements 
contained  in  the  proposed  rule  are 
specifically  invited  and  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington, 
DC  2053a  Attn;  Desk  Officer  for  the 
Department  of  Commerce. 

D.  National  Environmental  Policy  Act 
{NEPA) 

NOAA  has  determined  that  this 
regulatory  action,  if  adopted,  would  not 
significantly  affect  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  assessment  or 
environmental  impact  statement  will  not 
be  prepared. 

E.  Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  E.0. 12812. 

List  of  Subi«cts 

15  CFR  Part  928 

Administrative  practice  and 
procedure.  Coastal  zone.  Grant 
programs-natural  resources,  and  Natiu-at 
resources. 


15  CFR  Part  932 

Coastal  zone.  Grant  programs-natural 
resources.  Natural  resources,  and 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  NOAA  proposes  to 
amend  15  CFR  Chapter  IX  as  set  forth 
below. 

PART  928.— REVIEW  OF 
PERFORMANCE 

1.  The  authority  citation  for  Part  928  is 
revised  to  read  as  follows: 

Authority:  Section  312  of  the  Coastal  Zone 
Management  Act  as  aniended  (16  U.S.C. 
1458). 

2.  Section  928.1  is  revised  to  read  as 

follows: 

§928.1    General. 

This  part  sets  forth  the  requirements 
for  review  of  approved  State  coastal 
zone  management  (CZM)  prog'-ams 
pursuant  to  section  312  of  the  Act  (16 
U.S.C.  1458).  This  part  defines 
"continuing  review"  and  other  important 
terms,  and  sets  forth  the  procedures  for 

(a)  Conducting  continuing  reviews  of 
approved  State  CZM  programs; 

(b)  Providing  for  public  participation: 

(c)  Invoking  interim  sanctions  for  non- 
adherence  to  an  approved  coastal  zone 
management  program  or  a  portion  of 
such  program;  and 

(d)  Withdrawing  program  approval 
and  financial  assistance. 

3.  Section  928.2  is  amended  by 
revising  paragraphs  (a),  (c),  (d).  and  (g) 
to  read  as  follows: 

§928.2    Definlttons. 

(a)  Continuing  review  means 
monitoring  State  performance  on  an 
ongoing  basis.  As  part  of  the  continuing 
review,  evaluations  of  approved  CZM 
programs  will  be  conducted  and  written 
findings  will  be  produced  at  least  once 
every  three  years. 

(c)  Interim  sanction  means  suspension 
and  redirection  of  any  portion  of 
financial  assistance  extended  to  any 
coastal  State  under  16  U.S.C  1451-1464, 
if  the  Secretary  determines  that  the 
coastal  State  is  failing  to  adhere  to  the 
management  program  or  a  State  plan 
developed  to  manage  a  national 
estuarine  reserve,  or  a  portion  of  the 
program  or  plan  approved  by  the 
Secretary,  or  the  terms  of  any  grant  or 
cooperative  agreement  funded  under  18 
U.S.C  1451-1464. 

(d)  Approved  CZM  program  means 
those  elements  of  the  program  approved 
by  the  Secretary,  under  15  CFR  Part  923 
(Development  and  Approval  Provisions). 
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including  any  changes  to  those  elements 
made  by  approved  amendments  and 
routine  program  implementation.  • 

•        *        *        •        ♦ 

(g)  Assistant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone 
Management,  or  the  NOAA  Official 
I  ^sponsible  for  directing  the  Federal 
Coastal  Zone  Management  Program. 

4.  Section  928.3  is  amended  by 
revising  the  section  heading,  paragraphs 
(a),  (b)(7).  (c)(l)(ii),  (c)(3)  introductory 
text,  and  (c)(3)(iii):  and  by  adding 
paragraphs  (b)  (8)  and  (.9)  to  read  as 
follows: 

§  928.3    Procedure  for  conducting 
continulns  reviews  of  approved  State  CZM 
programs. 

(a)  As  required  by  section  312(a)  of 
the  Act,  the  Secretary  shall  conduct  a 
continuing  review  of  the  performance  of 
coastal  States  with  respect  to  coastal 
management.  Each  review  shall  include 
a  written  evaluation  with  an  assessment 
and  detailed  findings  concerning  the 
extent  to  which  the  State  has  * 
implemented  and  enforced  the  program 
approved  by  the  Secretary,  addressed 
the  coastal  management  needs 
identified  in  section  303(2)(A)  through 
(K)  (16  U.S.C.  1452),  and  adhered  to  the 
terms  of  any  grant,  loan,  or  cooperative 
agreement  funded  under  16  U.S.C.  1451- 
1464. 

(b)  •  •  • 

(7)  The  Assistant  Administrator  will 
issue  final  fmdings  to  the  State  CZM 
program  manager  and  the  head  of  the 
State  CZM  agency  within  120  days  of 
the  last  public  meeting  in  the  State. 
Copies  of  the  final  fmdings  will  be  sent 
to  all  written  commientors  and  to 
persons  and  organizations  who 
participated  in  the  evaluation,  and  who 
complete  a  card  or  sign-in  sheet 
provided  by  the  evaluation  team 
indicating  that  they  wish  to  receive  the 
fmal  findings.  Notice  of  the  availability 
of  the  final  findings  will  also  be 
published  in  the  Federal  Register. 

(8)  The  final  findings  will  contain  a 
section  entitled  "Response  to  Written 
Comments."  This  section  will  include  a 
summary  of  all  written  comments 
received  during  the  evaluation  and 
NOAA's  response  to  the  comments.  If 
appropriate,  NOAA's  response  will 
indicate  whether  NOAA  agrees  or 
disagrees  with  the  comment  and  how 
the  comment  has  been  addressed  in  the 
final  findings. 

(9)  The  Assistant  Administrator  may 
conduct  issues  or  problenj-specific 
evaluations  between  scheduled 
evaluations  of  approved  State  CZM 
programs.  If  the  Assistant  Administrator 
conducts  an  issue  or  problem  specific 


evaluation,  he/she  will  comply  with  the 
procedures  and  public  participation 
requirements  of  15  CFR  928.3  and  928.4. 

(c)  *  •  * 

U)  *  *  * 

(ii)  Addressed  the  coastal 
management  needs  identified  in  section 
303(2)(A)-(K);  and 

•  •        *        *        • 

(3)  Procedure  for  assessing  how  the 
State  has  addressed  the  coastal 
management  needs  identified  in  section 
303(2)(A)-{K).  The  assessment  of  the 
extent  to  which  the  State  has  addressed 
the  coastal  management  needs 
identified  in  section  303(2)(A}-{K)  will 
occur  as  follows: 

•  •        *        *        * 

(iii)  The  findings  concerning  how  the 
State  has  addressed  the  coastal 
management  needs  of  section  303  will 
be  used  by  the  Assistant  Administrator  . 
in  negotiating  the  next  financial 
assistance  award. 

•  •        *        *        • 

5.  Section  928.4  is  amended  by 
revising  paragraphs  (a),  (b)(2),  and  (b)(3) 
to  read  as  follows: 

§928.4    Public  participation. 

(a)  As  required  by  section  312(b)  of 
the  Act,  in  evaluating  a  coastal  State's 
performance,  the  Secretary  shall 
conduct  the  evaluation  in  an  open  and 
public  manner,  and  provide  full 
opportunity  for  public  participation, 
including  holding  public  meetings  in  the 
State  being  evaluated  and  providing 
opportunities  for  the  submission  of 
written  and  oral  comments  by  the 
public.  The  Secretary  shall  provide  the 
public  with  at  least  45  days  notice  of 
such  public  meetings  by  placing  a  notice 
in  the  Federal  Register,  by  publication  of 
timely  notices  in  newspapers  of  general 
circulation  within  the  State  being 
evaluated,  and  by  communications  with 
persons  and  organizations  known  to  be 
interested  in  the  evaluation.  Each 
evaluation  shall  be  prepared  in  report 
form  and  shall  include  written  responses 
to  the  written  comments  received  during 
the  evaluation  process. 

(b)  Requirements.  (1)  *  *  * 

(2)  E^ach  State  will  issue  a  notice  of 
the  public  meetingfs)  in  its  evaluation  by 
placing  a  notice  in  the  newspaper(s)  of 
largest  circulation  in  the  coastal  area 
where  the  meeting(s)  is  being  held  and 
by  taking  other  reasonable  action  to 
communicate  with  persons  and 
organizations  known  to  be  interested  in 
the  evaluation,  such  as  sending  a  notice 
of  the  meeting(8)  to  persons  on  its 
mailing  list  and  publishing  a  notice  in  its 
newsletter,  at  least  45  days  before  the 
date  of  the  public  meeting(s).  The  State 
will  provide  a  copy  of  such  notice  to  the 


Assistant  Administrator.  States  are 
encouraged  to  republish  the  newspaper 
notice  at  least  15  days  before  the  date  of 
the  public  meetingfs).  The  State  will 
inform  the  public  that  oral  or  written 
comments  will  be  accepted  and  that 
attendance  at  the  public  meetingfs)  is 
not  necessary  for  submission  of  written 
comments. 

(3)  Notice  of  the  availability  of  final 
findings  will  be  published  in  the  Federal 
Register.  The  notice  will  state  that 
copies  of  the  final  findings  will  be 
available  to  the  public  upon  written 
request.  Copies  of  the  final  findings  will 
be  sent  to  persons  and  organizations 
who  participated  in  the  evaluation,  in 
accordance  with  15  CFR  928.3(b)(7). 

6.  Section  928.5  is  amended  by 
revising  paragraphs  (a),  (b)(1),  and 
(b)(2](i)  and  (iii)  to  read  as  follows: 

§  928.5    Enforcement 

(a)  Procedures  and  criteria  for 
invoking  and  lifting  interim  sanctions. 
(1)  As  required  by  section  312(c)  of  the 
Act: 

(i)  The  Secretary  may  suspend 
payment  of  any  portion  of  financial 
assistance  extended  to  any  coastal 
State,  and  may  withdraw  any 
unexpended  portion  of  such  assistance, 
if  the  Secretary  determines  that  the 
coastal  State  is  failing  to  adhere  to — 

(A)  The  management  program  or  a 
State  plan  developed  to  manage  a 
national  estuarine  reserve  established 
under  section  315  of  the  Act  (16  U.S.C. 
1461),  or  a  portion  of  the  program  or 
plan  approved  by  the  Secretary;  or 

(B)  The  terms  of  any  grant  or 
cooperative  agreement  funded  under  18 
U.S.C.  1451-1464. 

(ii)  Financial  assistance  may  not  be 
suspended  under  paragraph  (a)(l)(i)  of 
this  section  unless  the  Sec-etary 
provides  the  Governor  of  the  coastal 
State  with— 

(A)  Written  specifications  and  a 
schedule  for  the  actions  that  should  be 
taken  by  the  State  in  order  that  such 
suspension  of  financial  assistance  may 
be  withdrawn;  and 

(B)  Written  specifications  stating  how 
those  funds  from  the  suspended 
financial  assistance  shall  be  expended 
by  the  coastal  State  to  take  the  actions 
referred  to  in  paragraph  (a)(l)(ii)(A)  of 
this  section. 

(iii)  The  suspension  of  financial 
assistance  may  not  last  for  less  than  6 
months  or  more  than  36  months  after  the 
date  of  suspension. 

(2)  Requirements,  (i)  The  Assistant 
Administrator  will  identify  the  need  for 
interim  sanctions  through  the  continuing 
review  process.  The  Assistant 
Administrator  will  use  the  criteria  a1 15 
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CFR  92a.S{a)(3)  in  detennining  when  to 
invoke  interim  sanctions. 

(ii)  The  Assistant  Administrator  wiU 
issue  the  State  a  preliminary  finding  of 
non-adherence  tvith  the  approved  CZM 
program,  or  a  portion  thereof,  and/or 
with  a  term  or  terms  of  a  grant  or 
cooperative  agreement  This  preliminary 
finding  of  non-adherence  may  be 
contained  in  the  draft  evaluation 
Hndings,  or  in  a  preliminary  notification 
letter  to  the  State  CZM  program 
manager.  If  the  preliminary  finding  is 
contained  in  a  preliminary  notification 
letter,  the  Assistant  Administrator  will 
comply  with  the  applicable  public 
participation  requirements  of  section 
312(b)  and  NOAA's  regulations  at 
§  928.4.  The  draft  evaluation  findings  or 
preliminary  notification  letter  containing 
a  preliminary  finding  of  non-adherence 
will  explain  that  if  the  finding  of  non- 
adherence  is  issued,  the  State  is  subject 
to  suspension  of  financial  assistance 
and.  if  the  State  fails  to  take  the  actions 
specified  pursuant  to  section  312(c)  and 
this  part,  to  withdrawal  of  program 
approval  and  financial  assistance. 

(iii)  The  State  will  be  given  30  days 
from  receipt  of  the  draft  evaluation 
findings  or  preliminfiry  notification 
letter  to  comment  on  and  rebut  the 
preliminary  fmding  of  non-adherence. 
During  this  30  day  period,  the  State  may 
request  up  to  15  additional  days  to 
respond,  for  a  maximum  of  45  days  from 
receipt  of  the  draft  evaluation  findings 
or  preliminary  notification  letter. 

(iv)  After  considering  the  State's 
comments,  the  Assistant  Administrator 
will  decide  whether  or  not  to  issue  a 
final  finding  of  non-adherence.  If  the 
Assistant  Administrator  decides  to  issue 
a  final  finding  of  non-adherence,  he/she 
will  do  so  in  the  final  evaluation 
findings  issued  pursuant  to  section 
312(b)  or  in  a  final  notification  letter  as 
provided  by  paragraph  (a)(2)(ii)  of  this 
section.  The  Assistant  Administrator 
may  invoke  interim  sanctions  provided 
by  section  312(c)  immediately  or  at  any 
time  after  issuing  the  final  evaluation 
findings  or  final  notification  letter 
containing  the  finding  of  non-adherence, 
but  not  later  than  the  next  regularly 
scheduled  evaluation. 

(v)  If  the  Assistant  Administrator 
decides  to  invoke  interim  sanctions,  he/ 
she  will  do  80  in  a  letter  to  the  Governor 
of  the  State  and  the  State  CZM  program 
manager.  The  letter  will  contain  the 
information  required  in  section  312(c)(2) 
(.\)  and  (B).  This  information  will 
include  the  amount  of  financial 
assistance  to  be  suspended  and 
redirected,  the  actions  the  State  should 
take  in  order  to  have  the  suspension 
withdrawn,  how  the  suspended  funds 
shall  be  expended  to  take  the  required 


actions,  and  a  schedule  for  taking  the 
required  actions.  The  letter  will  also 
contain  the  length  of  the  suspension, 
which  may  not  last  for  less  than  6 
months  or  more  than  36  months.  The 
Assistant  Administrator  will  establish 
he  length  of  the  suspension  based  on  the 
amount  of  time  that  is  reasonably 
necessary  for  the  State  to  take  the 
required  actions.  If  the  State  can  take 
the  required  actions  faster  than 
expected,  the  suspension  can  be 
withdrawn  early  (but  not  in  less  than  six  ' 
months). 

(vi)  The  State  must  respond  to  the 
final  notification  letter  by  developing  a 
proposed  work  program  to  accomplish 
the  required  actions  on  the  schedule  set 
forth  in  the  final  notification  letter.  The 
State  may  propose  an  alternative 
approach  to  accomplishing  the  required 
actions  and/or  an  alternative  schedule. 
The  Assistant  Administrator's  approval 
of  the  State's  work  program  will  signify 
his/her  agreement  with  the  approach 
and  schedule  for  accomplishing  the 
actions  necessary  to  withdraw  the 
suspension. 

(vii)  The  Assistant  Administrator  will 
monitor  State  performance  under  the 
work  program.  This  may  involve 
additional  direction  to  the  State  through 
the  grant  administration  process  and/or 
a  visit  to  the  State  by  appropriate 
NOAA  program  staff,  evaluation  staff 
and/or  other  experts  to  work  with  the 
State  on  a  specific  problem  or  issue.  The 
Assistant  Administrator  will  consider 
proposals  to  revise  the  work  program  on 
a  case-by-case  basis,  providing  that  the 
State  will  still  be  able  to  accomplish  the 
necessary  actions  within  a  maximum  of 
36  months. 

(viii)  The  State  must  document  that  it 
has  taken  the  required  actions  on  the 
schedule  established  under  this  section. 
The  State  must  provide  its 
documentation  in  writing  to  the 
Assistant  Administrator.  The  Assistant 
Administrator  may  conduct  a  follow-up 
evaluation  or  otherwise  revisit  the  State 
at  his/her  discretion. 

(ix)  If  the  Assistant  Administrator 
determines  that  the  required  actions 
have  been  taken,  the  Assistant 
Administrator  will  promptly  notify  the 
Governor  and  the  State  program 
manager,  in  writing,  the  NOAA  has 
withdrawn  the  suspension  of  financial 
assistance.  If.  however,  the  State  does 
not  take  the  required  actions,  then  the 
Assistant  Administrator  will  invoke  the 
final  sanction  provisions  of  section 
312(d)  on  program  termination  and 
withdrawal  of  all  financial  assistance. 

(3)  Criteria  for  invoking  interim 
sanctions,  (i)  Ttie  Assistant 
Administrator  may  consider  the 
following  indicators  of  non-adherence  to 


an  approved  State  CZM  program  in 
determining  whether  to  invoke  interim 
sanctions. 

(A)  Ineffective  or  inconsistent 
implementation  of  legally  enforceable 
policies  included  in  the  CZM  program. 
Indicators  of  ineffective  or  inconsistent 
implementation  could  include:  evidence 
of  non-compliance  with  core  authorities 
by  the  regulated  community:  insufficient 
monitoring  and  inspecting  of  coastal 
development  to  ensure  that  it  conforms 
to  program  requirements  and  applicable 
conditions;  or  inadequate  enforcement 
action  when  development  is  found  not 
to  be  in  compliance  with  the  program  or 
permit  under  which  it  is  authorized  or  is 
found  to  be  an  unpermitted  activity. 

(B)  Inadequate  monitoring  of  the 
actions  of  State  and  local  agencies  for 
compliance  with  the  program.  Indicators 
of  inadequate  monitoring  of  these 
agencies  could  include:  evidence  of 
noncompliance  of  networked  agencies 
with  the  CZM  program,  unresolved 
conflicts  between  agencies  regarding 
what  constitutes  compliance  with  the 
program,  or  lack  of  a  mechanism  to 
ensure  that  all  State  agencies  will 
adhere  to  the  program  or  to  approved 
local  coastal  programs  pursuant  to 
NOAA's  regulations  at  15  CFR  923.40 
and  new  section  306(d)(15). 

(C)  Non-compliance  of  local  coastal 
programs  with  the  approved  State 
program.  Indicators  of  non-compliance 
could  include:  local  permitting  or  zoning 
decisions  that  are  inconsistent  with 
State  standards  or  criteria,  widespread 
granting  of  variances  such  as  to  render  a 
zoning  program  ineffective  in  meeting 
State  standards  or  criteria,  changes  to 
local  comprehensive  plans  or  zoning 
maps  that  are  inconsistent  with  State 
standards  or  criteria,  or  inadequate 
monitoring  and  enforcement  as 
described  in  paragraph  (a)(3)(i)(A)  of 
this  section. 

(D)  Ineffective  implementation  of 
Federal  consistency  authority. 
Indicators  of  ineffective  implementation 
could  include:  not  reviewing  Federal 
activities.  Federal  licenses  and  permits, 
including  offshore  oil  and  gas 
exploration  and  development,  and 
Federal  financial  assistance  to  State  and 
local  governments  for  consistency  with 
the  approved  CZM  program  or 
employing  review  procedures  that  are 
not  in  accordance  with  State  and  15  CFR 
part  930. 

(E)  Inadequate  opportunity  for 
intergovernmental  cooperation  and 
public  participation  in  management 
program  implementation.  Indicators  of 
inadequate  opportunity  could  include: 
not  carrying  out  procedures  necessary  to 
insure  adequate  consideration  of  the 
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national  interest  in  facilities  which  are 
necessary  to  meet  requirements  which 
are  other  than  local  in  nature,  not 
implementing  effectively  mechanisms 
for  continuing  consultation  and 
coordination,  not  providing  required 
notice  that  a  management  program 
decision  would  conflict  with  a  local 
zoning  ordinance,  decision  or  other 
action,  or  (after  November  5. 1993)  not 
providing  opportunities  for  public 
participation  in  permitting  processes, 
consistency  determinations  and  other 
similar  decisions  pursuant  to  new 
section  306(d)(14). 

(F)  Non-adherence  to  the  terms  of  a 
grant  or  cooperative  agreement, 
including  the  schedule  for  funded 
activities.  The  Assistant  Administrator 
will  also  consider  the  extent  to  which 
priorities  for  expenditure  of  Federal 
funds  reflect  an  appropriate  priority  for 
activities  necessary  to  implement  and 
enforce  core  program  authorities 
effectively. 

(C)  Not  submitting  changes  to  the 
approved  program  for  Federal  approval 
in  a  timely  fashion  or  developing  and 
implementing  changes  to  the  approved 
program  without  Federal  approval 
which  are  inconsistent  with  the  Act  or 
the  approved  program  or  which  result  in 
a  reduced  level  of  protection  of  coastal 
resources. 

(ii)  The  Assistant  Administrator  may 
consider  whether  an  indication  of  non- 
adherence  is  of  recent  origin  (in  which 
case  the  State  may  be  given  a 
reasonable  opportunity  to  correct  it)  or 
has  been  repeatedly  brought  to  the 
State's  attention  without  corrective 
action  in  determining  whether  to  invoke 
interim  sanctions. 

(b|  Withdrawal  of  program  approval 
and  financial  assistance.  (1)  As  required 
by  section  312(d)  and  312(e)  of  the  Act: 

(i)  The  Secretary  shall  withdraw 
approval  of  the  management  program  of 
any  coastal  State  and  shall  withdraw 
financial  assistance  available  to  that 
Slate  under  16  U.S.C  1451-1464  as  well 
as  any  unexpended  portion  of  such 
assistance,  if  the  Secretary  determines 
that  the  coastal  State  has  failed  to  take 
the  actions  referred  to  in  paragraph 
(a)(l)(ii)(A)  of  this  section. 

(ii)  Management  program  approval 
and  fmancial  assistance  may  not  be 
withdrawn  under  paragraph  (b)(l)(i)  of 
this  section,  unless  the  Secretary  gives 
the  coastal  State  notice  of  the  proposed 
withdrawal  and  an  opportunity  for  a 
public  hearing  on  the  proposed  action. 
Upon  the  withdrawal  of  management 
program  approval  under  paragraph 
(b)(l)(i)  of  this  section,  the  Secretary 
shall  provide  the  coastal  State  with 
written  specirications  of  the  actions  that 
should  be  taken,  or  not  engaged  in,  by 


the  State  in  order  that  such  withdrawal 
may  be  canceled  by  the  Secretary. 

(2)  Requirements,  (i)  If  the  Assistant 
Administrator  determines  that  the  State 
has  not  taken  the  actions  required  in 
§  g28.5(a)(2).  the  Assistant 
Administrator  will  provide  the  Governor 
and  the  State  CZM  program  manager 
with  written  notice  of  this  finding  and 
NOAA's  obligation  to  withdraw 
program  approval  and  financial 
assistance  under  16  U.S.C.  1451-1464. 
The  State  will  be  given  30  days  from 
receipt  of  this  notice  to  respond  with 
evidence  that  it  has  taken  the  actions 
specified  pursuant  to  {  928.5(a)(2). 
During  this  30  day  period,  the  State  may 
request  up  to  30  additional  days  to 
respond,  for  a  maximum  of  60  days  from 
receipt  of  notice. 

(ii)  *  *  * 

(iii)  If  the  State  does  not  request  a 
public  hearing  or  submit  satisfactory 
evidence  that  it  has  taken  the  actions 
specified  pursuant  to  S  028.5(a)(2)  within 
30  days  of  publication  of  this  notice,  and 
the  Assistant  Administrator  determines 
that  the  State  has  failed  to  take  the 
actions  specified  pursuant  to 
9  928.5(a)(2).  the  Assistant 
Administrator  will  withdraw  program 
approval  and  financial  assistance  and 
will  notify  the  State  in  wTiting  of  the 
decision  and  the  reasons  for  it.  The 
notification  will  set  forth  actions  that 
must  be  taken  by  the  State  which  would 
cause  the  Assistant  Administrator  to 
cancel  the  withdrawal. 


7.  Part  932  is  revised  to  read  as 
follows: 

PART  932-COASTAL  ZONE 
ENHANCEMENT  GRANTS  PROGRAM 

S«c. 

932.t    General. 

932.2  Objectii'es. 

932.3  Defmitions. 

932.4  Allocation  of  section  309  funds 

932.5  Criteria  for  section  309  project 
selection. 

932.6  Pre-application  procedures. 

932.7  Formal  application  for  rmancial 
assistance  and  application  review  and 
approval  procedures. 

932.8  Revisions  to  assessments  and 
strategies. 

Autboiity:  Section  309  of  the  Coastal  Zone 
Management  AcL  as  amended  (16  U.S.C. 
t456|. 

§932.1    GwwraL 

(a)  The  purpose  of  this  part  is  to  set 
forth  the  criteria  and  procedures  for 
awarding  coastal  zone  enhancement 
grants  under  section  309  of  the  Coastal 
Zone  Management  Act  as  amended  (16 
U.S.C.  1456).  This  part  describes  the 
criteria  States  must  address  in 


developing  and  implementing  coastal 
zone  enhancement  objectives,  the 
procedures  for  allocating  section  309 
funds  between  weighted  formula  and 
individual  review  of  proposals  of  special 
merit,  how  the  amount  of  section  309 
weighted  formula  grants  will  be 
determined,  the  criteria  NOAA  will  use 
to  evaluate  and  rank  individual 
proposals  of  special  merit  and  the 
procedures  for  applying  for  financial 
assistance  under  section  309. 

(b)  A  coastal  State  with  an  approved 
program  under  section  306  of  the 
Coastal  Zone  Management  Act  (CZMA). 
as  amended  (16  U.S.C  1455),  is  eligible 
for  grants  under  this  part  if  the  State 
meets  the  following  requirements: 

(1)  The  State  must  have  a  NOAA 
approved  Assessment  and  Strategy, 
submitted  in  accordance  with  NOAA 
guidance  and  §  932.8; 

(2)  The  State  must  be  found  to  be 
adhering  to  its  approved  program  and 
must  be  making  satisfactory  progress  in 
preforming  grant  tasks  under  section 
306;  and 

(3)  The  State  must  be  making 
satisfactory  progress  in  carrying  out  its 
previous  year's  award  under  section  309. 

(c)  All  applications  for  funding  under 
section  309  of  the  CZMA.  as  amended, 
including  proposed  work  programs, 
funding  priorities  and  funding  awards, 
are  subject  to  the  administrative 
discretion  of  the  Assistant 
Administrator  and  any  additional 
NOAA  guidance. 

(d)  Grants  awarded  under  section  309 
may  be  used  to  support  up  to  100 
percent  of  the  allowable  costs  of 
projects  under  section  309  of  the  CZMA, 
as  amended. 

(e)  All  application  and  pre-proposal 
application  forms  are  to  be  requested 
from  and  submitted  to;  National 
Oceanic  and  Atmospheric 
Administration.  Office  of  Ocean  and 
Coastal  Resource  Management,  Coastal 
Programs  Division.  1825  Connecticut 
Avenue.  NW..  Suite  724.  Washington. 
DC  20235. 

S932J    ObJcctlvM. 

(a)  The  objective  of  assistance  under 
this  part  is  to  encourage  each  State  with 
a  federally-approved  coastal 
management  program  to  continually 
improve  its  program  in  specified  areas 
of  national  importance.  The  Secretary  is 
authorized  to  make  grants  to  a  coastal 
State  for  the  development  and 
submission  for  Federal  approval  of 
program  changes  that  support 
attainment  of  one  or  more  coastal  zone 
enhancement  objectives. 

(b)  As  required  by  section  309(a)  of 
the  Act  for  purposes  of  this  part,  the 
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term  "coastal  zone  enhancement 
objective"  means  any  of  the  following 
objectives: 

(1)  Protection,  restoration,  or 
enhancement  of  the  existing  coastal 
wetlands  base,  or  creation  of  new 
coastal  wetlands. 

(2)  Preventing  or  significantly  reducing 
threats  to  life  and  destruction  of 
property  be  eliminating  development 
and  redevelopment  in  high-hazard 
areas,  managing  development  in  other 
hazard  areas,  and  anticipating  and 
managing  the  effects  of  potential  sea 
level  rise  and  Great  Lakes  level  rise. 

(3  Attaining  increased  opportunities 
for  public  access,  taking  into  account 
current  and  future  public  access  needs, 
to  coastal  areas  of  recreational, 
historical,  aesthetic,  ecological,  or 
cultural  value. 

(4)  Reducing  marine  debris  entering 
the  Nation's  coastal  and  ocean 
environment  by  managing  uses  and 
activities  that  contribute  to  the  entry  of 
such  debris. 

(5)  Development  and  adoption  of 
procedures  to  assess,  consider,  and 
control  cumulative  and  secondary 
impacts  of  coastal  growth  and 
development,  including  the  collective 
effect  on  various  individual  uses  or 
activities  on  coastal  resources,  such  as 
coastal  wetlands  and  fishery  resources. 

(6)  Preparing  and  implementing 
special  area  management  pians  for 
important  coastal  areas. 

(7)  Planning  for  the  use  of  ocean 
resources. 

(8)  Adoption  of  procedures  and 
enforceable  policies  to  help  facilitate  the 
siting  of  energy  facilities  and 
Government  facilities  and  energy- 
related  activities  and  Government 
activities  which  may  be  of  greater  than 
local  significance. 

§932.23    Definitions. 

(a)  Program  change  means  "routine 
program  implementation"  as  defined  in 
15  CFR  923.84  and  "amendment"  as 
defined  in  15  CFR  923.80,  and  includes 
the  following: 

(1)  A  change  to  coastal  zone 
boundaries  that  will  improve  a  State's 
abihty  to  achieve  one  or  more  of  the 
coastal  zone  enhancement  objectives. 

(2)  New  or  revised  authorities, 
including  statutes,  regulations, 
enforceable  policies,  administrative 
decisions,  executive  orders,  and 
memoranda  of  agreement/ 
understanding,  that  will  improve  a 
State's  ability  to  achieve  one  or  more  of 
the  coastal  zone  enhancement 
objectives. 

(3)  New  or  revised  local  coastal 
programs  and  implementing  ordinances 
that  will  improve  a  State's  ability  to 


achieve  one  or  more  of  the  coastal  zone 
enhancement  objectives. 

(4)  New  or  revised  coastal  land 
acquisition,  management  and 
restoration  program  that  improve  a 
State's  ability  to  attain  one  or  more  of 
the  coastal  zone  enhancement 
objectives. 

(5)  New  or  revised  Special  Area 
Management  Plans  or  plans  for  Areas  of 
Particular  Concern  (APC).  including 
enforceable  policies  and  other 
necessary  implementing  mechanisms  or 
criteria  and  procedures  for  designating 
and  managing  APCs  that  will  improve  a 
State's  ability  to  achieve  one  or  more  of 
the  coastal  zone  enhancement 
objectives. 

(6)  New  or  revised  guidelines, 
procedures  and  policy  documents  which 
are  formally  adopted  by  a  State  and 
provide  specific  interpretations  of 
enforceable  CZM  policies  to  applicants, 
local  governments  and  other  agencies 
that  will  result  in  meaningful 
improvements  in  coastal  resource 
management  and  that  will  improve  a 
State's  ability  to  attain  one  or  more  of 
the  coastal  zone  enhancement 
objectives. 

(b)  Assessment  means  a  public 
document,  prepared  by  a  State  and 
approved  by  NOAA  in  accordance  with 
guidance  on  Assessments  and  Strategies 
issued  by  NOAA  (hereafter  referred  to 
as  the  guidance'),  that  identifies  the 
State's  priority  needs  for  improvement 
with  regard  to  the  coastal  zone 
enhancement  objectives.  The 
Assessment  determines  the  extent  to 
which  problems  exist  with  regard  to 
each  of  the  coastal  zone  enhancement 
objectives  and  the  effectiveness  of 
current  efforts  to  address  those 
problems.  The  Assessment  includes  the 
factual  basis  for  NOAA  and  the  States 
to  determine  the  priority  needs  for 
improvement  of  management  programs 
in  accordance  with  this  part. 

(o)  Strategy  means  a  comprehensive, 
multi-year  statement  of  goals  and  the 
methods  for  their  attainment,  prepared 
by  a  State  in  accordance  with  NOAA 
guidance  and  these  regulations  and 
approved  by  NOAA,  that  sets  forth  the 
specific  program  changes  the  State  will 
seek  to  achieve  in  one  or  more  of  the 
coastal  zone  enhancement  objectives. 
The  Strategy  will  address  only  the 
i3sue(s)  identified  in  a  State's 
Ass38sment  as  a  priority  need  and  will 
include  specific  tasks  and  milestones,  as 
appropriate. 


'NOAA  guidance  is  available  from  the  Office  of 
Ocean  and  Coastal  Resource  Management.  Coastal 
Program  Division.  Universal  South  Building,  room 
724. 1825  Connecticut  Avenue,  NW.,  Washington. 
DC  20235. 


(d)  Project  of  Special  Merit  means  a 
project  which  NOAA  will  evaluate  and 
rank  based  on  the  criteria  at  §  932.5(b). 

(e)  Fiscal  needs  means  the  extent  to 
which  a  State  must  rely  solely  on 
Federal  funds  to  complete  a  project 
under  section  309  because  State  funds 
are  not  otherwise  available. 

(f)  Technical  needs  means  the  extent 
to  which  a  State  lacks  trained  personnel 
or  equipment  or  access  to  trained 
personnel  or  equipment  to  complete  a 
project  under  section  309. 

(g)  Assistant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone 
Management,  or  the  NOAA  Official 
responsible  for  directing  the  Federal 
Coastal  Zone  Management  Program. 

§  932.4    Allocation  of  SMtton  309  funds. 

(a)  (1)  As  required  by  section  309(e)  of 
the  Act,  a  State  will  not  be  required  to 
contribute  any  portion  of  the  cost  of  any 
proposal  for  which  funding  is  awarded 
under  this  section, 

(2)  As  required  by  section  309(f)  of  the 
act,  beginning  in  fiscal  year  1991,  not 
less  than  10  percent  and  not  more  than 
20  percent  of  the  amounts  appropriated 
to  implement  sections  306  and  306A  of 
the  act  shall  be  retained  by  the 
Secretary  for  use  in  implementing  this 
section,  up  to  a  maximum  of  $10,000,000 
annually. 

(b)  The  Assistant  Administrator  will 
annually  determine  the  amount  of  funds 
to  be  devoted  to  section  309,  which  shall 
be  not  less  than  10  percent  nor  more 
than  20  percent  of  the  total  amount 
appropriated  under  section  318(a)(2)  of 
the  Coastal  Zone  Management  Act,  as 
amended  (16  U.S.C.  1464).  taking  into 
account  the  total  amount  appropriated 
under  section  318(a)(2).  The  total 
amount  of  funds  to  be  devoted  to  section 
209  shall  not  exceed  $10,000,000 
annually. 

(c)  Of  the  total  amount  determined  in 
paragraph  (b)  of  this  section,  the 
Assistant  Administrator  will  annually 
determine  the  proportion  to  be  awarded 
to  eligible  coastal  States  by  weighted 
formula  and  the  proportion  to  be 
awarded  to  eligible  coastal  States  for 
projects  of  special  merit.  This 
determination  will  take  into  account  the 
total  amount  appropriated  under  section 
318(a)(2)  of  the  CZxMA,  as  amended. 

(d)  Weighted  formula  funding.  (1)  A 
weighted  formula  funding  target  will  be 
determined  for  each  State  that  meets  the 
eligibility  requirements  at  S  932.1(b). 
The  weighted  formula  funding  target 
will  be  the  State  base  allocation 
determined  by  the  operation  of  the 
formula  at  15  CFR  927.1(c),  multiplied  by 
a  weighting  factor  derived  from  the 
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Assistant  Administrator's  evaluation 
and  ranking  of  the  quality  of  the  State's 
Strategy,  ae  supported  by  the  State's 
Assessment  The  application  of  the 
weighting  factor  may  result  in  a 
weighted  formula  funding  target  that  is 
higher  or  lower  than  the  State's  base 
allocation.  Each  State's  weighted 
formula  funding  target  will  be  adjusted 
to  reflect  the  funds  available. 

(2)  The  Assistant  Administrator  will 
determine  each  State's  weighting  factor 
based  on  an  evaluation  and  ranking  of 
the  State's  Strategy  that  takes  into 
consideration  the  following: 

(i)  The  scope  and  value  of  the 
proposed  program  changefs)  contained 
in  the  Strategy  in  terms  of  improved 
coastal  resource  management; 

(ii)  The  technical  merits  of  the 
Strategy  in  terms  of  project  design  and 
cost  effectiveness:  and 

(iii)  The  likelihood  of  success  that  the 
State  will  have  in  attaining  the  proposed 
program  change(8).  including  an 
evaluation  of  the  State's  past 
performance  and  support  for  the 
Strategy. 

(3)  Each  State  will  be  notiHed 
individually  of  its  weighting  factor,  the 
reasons  for  assigning  this  weighting 
factor,  and  any  changes  thereto.  In 
consultation  with  the  Assistant 
Ad.'ninistrator,  a  State  may  choose  to 
make  substantive  changes  to  its 
approved  Assessment  and  Strategy  to 
improve  its  weighting  factor,  in 
accordance  with  the  procedures  at 

S  932.8. 

(4)  The  Assistant  Administrator  may 
establish  minimum  and  maximum 
weighted  formula  funding  targets  under 
S  932.4(d). 

(e)  Funding  for  projects  of  special 
merit.  The  Assistant  Administrator  will 
award  the  remaining  section  309  funds, 
which  are  not  awarded  under  §  932.4(d). 
to  States  based  on  an  annual  evaluation 
and  ranking  of  projects  of  special  merit, 
as  defined  in  5  932,3(d).  Funding  of 
projects  of  special  merit  will  be  limited 
to  the  highest  ranked  projects  based  on 
the  criteria  at  $  932.S(b]. 

(f)  The  Assistant  Administrator  will 
notify  each  State  annually  of  the  total 
amount  of  funds  to  be  devoted  to  section 
309  pursuant  to  S  932.4(b).  the  proportion 
to  be  awarded  by  weighted  formula 
pursuant  to  S  932.4(c).  the  State's 
weighted  formula  funding  target 
pursuant  to  §  932.4(d),  and  the  total 
amount  of  funds  available  for  funding 
for  projects  of  special  merit  pursuant  to 

S  932.4(e). 

§9324    Crttcrta  for  MCtlon  309  pro)«cfl 
Micction. 

(a)  Section  309  criteria  for  weighted 
formula  funding.  (1)  For  ^ose  projects 


that  will  be  funded  by  weighted  formula, 
the  Assistant  Administrator  will 
determine  that: 

(i)  The  project  is  consistent  with  the 
State's  approved  Assessment  and 
Strategy  and  advances  the  attainment  of 
the  objectives  of  the  Strategy; 

(ii)  Costs  are  reasonable  and 
necessary  to  achieve  the  objectives  of 
both  the  project  and  the  Strategy. 
Allowability  of  costs  will  be  determined 
in  accordance  with  the  provisions  of 
OMB  Circular  A-67:  Cost  Principles  for 
State  and  Local  Governments;  ' 

(iii)  The  project  is  technically  sound: 

(iv)  The  State  has  an  effective  plan  to 
ensure  proper  and  efficient 
administration  of  the  project:  and 

(v)  The  State  has  submitted  the 
required  project  information  as  specified 
in  S  932.6(b)(1). 

(2)  In  reviewing  projects  that  will  be 
considered  under  the  weighted  formula, 
the  Assistant  Administrator  will  take 
into  consideration  the  fiscal  and 
technical  needs  of  proposing  States  and 
the  overall  merit  of  each  proposal  in 
terms  of  benefits  to  the  public. 

(b)  Section  309  criteria  for  evaluation 
and  ranking  of  projects  of  special  merit. 
(1)  The  Assistant  Administrator  will 
evaluate  and  rank  State  funding 
proposals  of  special  merit  which  may  be 
funded  under  S  932.4(e). 

(2)  In  addition  to  meeting  the  criteria 
in  paragraph  (a)(1)  of  this  section, 
proposals  will  be  evaluated  and  ranked 
under  this  subsection  using  the 
following  criteria: 

(i)  Merit  (90  points)  The  Assistant 
Administrator  will  review  each 
application  to  determine  the  following: 

(A)  Degree  to  which  the  project 
significantly  advances  the  program 
improvements  and  leads  to  a  program 
change  identified  in  the  State's  Strategy. 
In  making  this  determination,  the 
Assistant  Administrator  may  consider 
the  weighting  factor  derived  from  the 
evaluation  of  the  quality  of  the  State's 
Strategy,  as  supported  by  the  State's 
Assessment,  relative  to  the  weighting 
factors  assigned  to  other  eligible  States; 

(B)  Overall  benefit  of  the  project  to 
the  public; 

(C)  innovativeness  of  the  proposal; 

(D)  Transferabihty  of  the  results  to 
problems  in  other  coastal  States;  and 

(E)  The  State's  past  performance 
under  section  309. 

(ii)  Fiscal  needs.  (5  points)  The 
Assistant  Administrator  will  review 


•  OMB  Qrcular  A-87:  Com  PrimHplm  for  State 
and  Local  Covenmientj  u  avaiiaUt  from  tha  OtTict 
of  Ocean  and  CoaiUl  Reaourcc  Management  Policy 
Coofdinattoii  Oviiton.  Unlvenal  South  Butldinf, 
room  701.  IBZS  ConnscUcut  Av«nue  NW., 
WaafiinftoaDCXUSS, 


each  application  to  determine  the  "fiscal 
needs"  of  a  State  as  defined  in 
S  932.3(6). 

(iii)  Technical  needs.  (5  points)  The 
Assistant  Administrator  will  review 
each  application  to  determine  the 
"technical  needs"  of  a  State  as  defined 
in  §  932.3(0- 

(c)  Section  309  funds  not  awarded  to 
States  under  S  932.5(a)  will  be  awarded 
to  States  under  (  932.5(b). 

S  932.6    Pr»M^>pUcation  proccdurM. 

(a)  Pre-submission  consultation.  Each 
State  is  expected  to  consult  with  the 
Assistant  Administrator  prior  to  the 
submission  of  its  pre-proposal  (see 

i  932.6(b))  and  formal  application  for 
section  309  funding.  The  purpose  of  th ) 
consultation  will  be  to  determine 
whether  the  proposed  projects  are 
consistent  with  the  purposes  and 
objectives  of  section  309  and  with  the 
State's  approved  Strategy,  to  resolve 
any  questions  concerning  eligibility  for 
funding  under  section  309  (see 
S  932.1(b)),  and  to  discuss  preliminarily 
the  State's  recommendations  regarding 
which  projects  should  be  funded  by 
weighted  formula  and  which  projects 
should  be  individually  evaluated  and 
ranked  as  projects  of  special  merit. 

(b)  Pre-proposals.  After  pre- 
submission  consultation.  States  shall 
submit  pre-proposals  for  section  309 
funding  annually  on  a  schedule  to  be 
determined  by  the  Assistant 
Administrator.  These  pre-proposals 
shall  contain  the  following: 

(1)  A  clear  and  concise  description  of 
the  projects  that  the  State  proposes  to 
be  funded  under  section  309.  This 
description  shall  explain  the 
relationship  of  each  proposed  project  to 
the  State's  approved  Assessment  and 
Strategy  and  how  each  proposed  project 
will  accomplish  all  or  part  of  a  program 
change  that  the  State  has  identified  in 
its  Strategy.  In  addition,  each  project 
description  shall  Include: 

(i)  A  specific  timetable  for  completion 
of  each  project: 

(ii)  A  description  of  the  activities  that 
will  be  undertaken  to  complete  each 
project  and  by  whom: 

(iii)  The  identification  of  any 
subawardees.  pursuant  to  15  CFR 
923.95(d)(3)(ii):  and 

(iv)  The  estimated  total  cost  for  each 
project 

(2)  Section  309  funds  may  be  used  for 
any  of  the  following  allowable  uses 
which  support  the  attainment  of  a 
program  change: 

(i)  Personnel  costs: 
(ii)  Supplies  and  overhead: 
(iii)  Equipment  (pursuant  to  15  CFR 
part  24): 
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(iv)  Projects,  studies  and  reports;  and 
(v)  Contractual  costs  including 
subcontracts,  subawards,  personal 
service  contracts  with  individuals, 
memoranda  of  agreement/ 
understanding,  and  other  forms  of 
passthrough  funding  for  the  purpose  of 
carrying  out  the  provisions  of  section 
309. 

(3)  Funds  may  not  be  used  for  land 
acquisition  or  low  cost  construction 
projects  that  are  eligible  for  funding 
under  section  306A  of  the  Act  (16  U.S.C. 
1455). 

(4)  The  State  may  recommend  which 
projects  should  be  funded  by  weighted 
formula  under  §  932.5(a)  and  which 
projects  should  be  funded  as  projects  of 
special  merit  under  S  932.5(b). 

(5)  The  pre-proposal  shall  contain 
documentation  of  fiscal  needs  and 
technical  needs,  if  any.  This 
documentation  shall  include: 

(i)  For  fiscal  needs,  information  on  the 
current  State  budget  (surplus  or  deficit), 
the  budget  of  the  applying  agency 
(increase  or  decrease  over  previous 
fiscal  year),  future  budget  projections, 
and  what  efforts  have  been  made  by  the 
applying  agency,  if  any,  to  secure 
additional  State  funds  from  the 
Legislature  and/or  from  off-budget 
sources  such  as  user  fees;  and 

(ii)  For  technical  needs,  identification 
cf  the  technical  knowledge,  skills  and 
equipment  that  are  needed  to  carry  out 
propsed  projects  and  that  are  not 
available  to  the  applying  agency,  and 
what  efforts  the  applying  agency  has 
made,  if  any,  to  obtain  the  trained 
personnel  and  equipment  it  needs  (for 
example,  through  agreements  with  other 
State  agencies). 

(6)  The  Assistant  Administrator  may 
request  additional  documentation  of 
fiscal  and  technical  needs. 

(7)  Following  the  first  year  of  funding 
under  section  309,  the  pre-proposal  shall 
describe  how  the  past  year's  woik 
contributed  to  the  attainment  of  a 
program  change  as  defined  in  S  932.3(a) 
in  one  or  more  of  the  coastal  zone 
enhancement  objectives. 

(8)  The  sum  of  estimated  project  costs 
for  projects  the  State  recommends  be 
funded  under  S  932.5(a)  should  not 
exceed  the  State's  weighted  formula 
funding  target  pursuant  to  S  932.4(d). 

(c)  Review  of  pre-proposaJs.  (1)  The 
Assistant  Administrator  will  make  the 
final  determination  of  which  projects 
should  be  funded  by  weighted  formula 
and  which  projects  should  be  funded  as 
projects  of  special  merit,  taking  into 
account  the  State's  recommendations. 

(2)  The  Assistant  Administrator  may 
seek  advice  from  technical  experts  in 
^he  fields  of  the  coastal  zone 
enhancement  objectives  as  to  the 


technical  soundness  and  overall  merit  of 
section  309  project  proposals. 

(3)  The  Assistant  Administrator  will 
make  the  final  determinations  on  project 
selection  using  the  criteria  at  S  932.5(a) 
and  evaluate  and  rank  projects  of 
special  merit  based  on  the  criteria  at 

§  932.5(b). 

(4)  If  the  Assistant  Administrator 
determines  that  a  State's  project 
proposal(s)  for  weighted  formula 
funding  fails  to  meet  the  criteria  at 

§  932.5(a),  the  Assistant  Administrator 
may  either  reduce  or  deny  the  amount 
available  to  the  State  under  §  932.4(d). 

(5)  Each  state  will  be  notified  of  the 
results  of  the  review  of  pre-proposls,  as 
described  in  paragraphs  (c)(3)  and  (4)  of 
this  section,  in  time  to  include  approved 
section  309  projects  in  their  applications 
for  financial  assistance  pursuant  to 
subpart  J  of  15  CFR  part  932. 

S  932.7    Formal  application  for  financial 
2S«istanc«  and  application  review  and 
approval  procedures. 

(a)  Application  for  financial 
assistance  under  this  part  must  be 
developed  and  submitted  on  the  same 
schedule  as  applications  for  financial 
assistance  under  Subpart  J  of  15  CFR 
part  923. 

(b)  Application  for  financial 
assistance  under  this  part  must  be  in  a 
separate  section  of  the  application  and 
must  contain  the  information  specified 
at  S  932.6(b)(1)  for  each  approved 
section  309  project. 

(c)  In  addition  to  the  information  at 
§  932.6(b)(1),  applications  must  also 
contain  documentation  of  fiscal  and 
technical  needs,  if  any,  pursuant  to 

§  932.6(b)(5),  and,  following  the  first 
year  of  funding  under  section  309,  a 
description  of  how  the  past  year's  work 
contributed  to  the  attainment  of  a 
program  change,  pursuant  to 
§  932.6(b)(7). 

(d)  Applications  will  be  reviewed  for 
conformance  with  the  regulations  at 
subpart  I  of  15  CFR  part  923 

(e)  States  will  be  notified  of  their 
section  309  awards  at  the  time  they  are 
notified  of  their  section  306/306A 
awards. 

(f)  If  the  Assistant  Administrator 
seeks  technical  advice  pursuant  to 

§  932.6(c)(2),  anonymous  copies  of  the 
project  reviews  provided  to  the 
Assistant  Administrator  on  projects 
proposed  by  a  State  will  be  made 
available  to  the  State  upon  request  after 
October  1  of  each  year. 

(g)  If  the  Assistant  Administrator 
finds  that  a  State  is  not  undertaking  the 
actions  committed  to  under  the  terms  of 
a  section  309  grants,  the  Assistant 
Administrator  shall  suspend  the  State's 


eligibility  for  future  funding  under  this 
section  for  at  least  one  year. 

(h)  A  State's  eligibility  for  future 
funding  under  this  section  will  be 
restored  after  the  State  demonstrates,  to 
the  satisfaction  of  the  Assistant 
Administrator,  that  it  will  conform  with 
the  requirements  under  this  part. 

§  932.8    Revision*  to  assessments  and 
strategies. 

(a)  A  State,  in  consultation  with  the 
Assistant  Administrator,  may  propose  to 
revise  its  approved  Strategy.  Revision(s) 
to  an  approved  Strategy  must  be 
submitted  to  and  approved  by  the 
Assistant  Administrator  prior  to  the 
initiation  of  the  contemplated  change. 

(b)  The  Assistant  Administrator  will 
review  such  proposed  revision(3)  and 
determine  if  public  review  and  comment 
is  required.  This  determination  will  be 
based  on  the  extent  to  which  the 
proposed  revision(s)  changes  the 
original  scope  of  the  State's  Strategy. 

(c)  If  the  Assistant  Administrator 
determines  that  public  review  and 
comment  is  necessary,  he/she  will 
notify  the  State  of  his/her 
determination.  The  State  will  be 
required  to  provide  public  review  and 
comment  in  accordance  with  NOAA 
guidance. 

(d)  A  State  that  wants  to  revise 
substantively  the  program  changes 
identified  in  its  approved  Strategy  or  to 
address  new  enhancement  objectives 
not  identified  as  a  priority  in  the  original 
Assessment,  also  must  revise  the 
Assessment  through  a  public  process  as 
described  in  NOAA's  guidance. 

(e)  The  Assistant  Administrator  will 
notify  the  State  of  his/her  decision  to 
approve  or  deny  the  proposed 
revision(s)  to  the  Strategy. 

(f)  The  Assistant  Administrator  will 
notify  the  State  of  any  change  in  the 
weighting  of  the  Strategy  at  the  time  he/ 
she  notifies  the  State  of  the  approval  of 
projects  under  this  part.  The  new 
weighting  will  apply  to  the 
determination  of  the  weighted  formula 
funding  target  in  the  subsequent  funding 
cycle. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  ParU  404 

(Regulations  No.  4] 
RIN0960-ABOO 

Federal  Old-Age,  Survivors  and 
Disability  Insurance  and  Supplemental 
Security  Income;  Listing  of 
Impairments— Respiratory  System 

AQENCV:  Social  Security  Administration, 

HHS. 

ACTION:  Proposed  rules. 

SUMIMARY*.  These  proposed  amendments 
revise  the  medical  criteria  for  evaluating 
respiratory  impairments  for  the 
disability  programs  in  title  III  and  title 
XVI  of  the  Social  Security  Act.  The 
revisions  reflect  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  respiratory  impairments,  and 
will  provide  up-to-date  medical  criteria 
for  use  in  the  evaluation  of  disability 
claims  based  on  respiratory 
impairments. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  December  17, 1991. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585.  Baltimore.  MD 
21235.  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p  jn.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Ziegler,  Legal  Assistant.  3-B- 
1  Operations  Building.  6401  Security 
Boulevard.  Baltimore.  MD  21235,  (301) 
965-1759. 

SUPPLEMENTARY  INFORMATION:  Medical 
criteria  describing  impairments 
considered  severe  enough  to  prevent  a 
person  from  doing  any  gainful  activity 
dre  found  in  the  Listing  of  Impairments. 
The  Listing  of  Impairments  describes 
these  criteria  for  each  of  the  13  major 
body  systems.  To  establish  disability 
under  the  Social  Security  Act,  the 
evidence  must  show  that  a  medically 
determinable  physical  or  mental 
impairment  has  lasted  or  can  be 
expected  to  last  for  a  continuous  period 
of  not  less  than  12  months  or  can  be 
expected  to  result  in  death. 


The  Listing  of  Impairments  is  an 
appendix  to  subpart  P  of  part  404  of  title 
20  of  the  Code  of  Federal  Regulations. 
This  appendix  is  divided  into  a  part  A 
and  a  part  B.  The  criteria  in  part  A  apply 
to  evaluating  impairments  of  adults  but 
may  be  appropriate  in  some  cases  to 
evaluating  impairments  in  children 
under  age  18.  Part  B  contains  medical 
criteria  only  for  the  evaluation  of 
impairments  of  children  under  age  18. 
Certain  criteria  in  part  A  do  not  provide 
for  the  evaluation  of  the  particular 
effects  of  certain  disease  processes  in 
children  (see  SS  404.1525  and  416.925). 
Where  part  A  criteria  are  also  repeated 
in  Part  B,  such  inclusion  is  intended  to 
eliminate  any  question  about  their 
application  to  children.  In  part  B,  a 
structural  and  content  relationship  with 
part  A  counterparts  has  been 
maintained  to  the  extent  possible. 

These  proposed  rules  also  revise  the 
criteria  we  use  when  determining 
whether  children's  impairments  meet  or 
equal  the  severity  of  the  impairments 
found  in  the  respiratory  listings.  The 
Supreme  Court's  February  20, 1990, 
decision  in  Sullivan  v.  Zebley,  et  al, 

U.S .  110  S.Ct.  885  (1990). 

requires  us  to  provide  an  individualized 
assessment  of  the  functional  impact  of  a 
child's  impairment(s)  to  a  child  seeking 
benefits  because  of  disability  under  the 
supplemental  security  income  program, 
when  the  severity  of  the  child's 
impairment(s]  does  not  meet  or  equal 
the  severity  of  the  impairment(8)  found 
in  the  Listing  of  Impairments.  Since  the 
court's  decision  does  not  preclude  the 
use  of  the  listings  as  a  basis  for  a 
decision  that  a  child  is  disabled,  the 
listings  contained  in  these  proposed 
rules  will,  when  published  as  final  rules, 
be  used  to  determine  that  a  child  is 
disabled  based  on  an  impairment  that 
meets  or  equals  the  severity  of  a  listed 
impairment.  Consistent  with  the 
Supreme  Court's  holding  in  Zebley,  and 
the  regulations  for  determining  disability 
in  children  under  the  supplemental 
security  income  program,  published  on 
February  11, 1991,  (56  FR  5534)  we  will 
not  deny  a  child's  claim  based  only  on  a 
finding  that  the  child's  impairment(s) 
docs  not  meet  or  equal  the  criteria  set 
out  in  these  or  any  other  listings. 

In  accordance  with  section  5036  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508),  a  child's 
respiratory  disorder  will  be  evaluated,  if 
possible,  by  a  pediatrician  or  by  a 
specialist  in  respiratory  diseases  of 
children. 

When  the  Listing  of  Impairments  was 
revised  and  published  in  the  Federal 
Register  on  December  6. 1985  (50  FR 
50068),  we  indicated  that  medical 
advancements  in  disability  evaluation 


and  treatment  and  program  experience 
require  that  the  listings  be  periodically 
reviewed  and  updated,  and,  accordingly, 
termination  dates  of  the  listings  of  from 
4  to  8  years  were  specified.  Appendix  1 
of  subpart  P  of  regulations  No.  4 
provides  that  the  current  listings  in  part 
A  of  the  respiratory  system  will  no 
longer  be  effective  on  December  6, 1991 
and  part  B  criteria  will  no  longer  be 
effective  on  December  6, 1993.  We  are 
now  proposing  revisions  to  update  the 
respiratory  system  listings  in  both  3.00 
(part  A)  and  103.00  (part  B),  and  to 
extend  the  effective  date  to  7  years  from 
the  date  of  publication  of  the  fmal 
regulations. 

The  proposed  revisions  were   • 
developed  with  the  assistance  of 
representatives  from  medical 
professional  groups,  including  the 
American  Medical  Association,  the 
American  Thoracic  Society,  the 
American  Lung  Association,  the 
American  College  of  Chest  Physicians, 
the  American  Society  of  Internal 
Medicine,  the  American  College  of 
Physicians,  the  Cystic  Fibrosis 
Foundation,  and  the  American  Nurses 
Association,  and  with  the  help  of 
Federal  and  State  representatives  who 
have  expertise  in  the  evaluation  of 
disability  claims  involving  respiratory 
impairments. 

The  basic  concept  of  the  proposed 
revised  listings  is  to  put  less  emphasis 
on  disease  labeling,  or  diagnosis,  and  to 
emphasize  the  impact  of  impairments  on 
a  person's  ability  to  work  or,  in  the  case 
of  a  child  (a  person  who  has  not 
attained  age  16).  on  the  child's  ability  to 
perform  age-appropriate  activities.  By 
age-appropriate  activities,  we  mean  the 
ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner. 

The  proposed  listings  broaden  the 
criteria  to  encompass  disorders  for 
which  specific  criteria  have  not  been 
previously  published  (e.g.,  sleep-related 
breathing  disorders)  and  to  include 
state-of-the-art  evaluative  techniques. 
All  of  the  techniques  (tests,  procedures, 
etc.)  cited  in  the  proposed  regulations 
are  generally  available  and  have  been 
published  in  the  cumulative  list  of  New 
or  Improved  Diagnostic  Techniques  in 
the  Federal  Register  on  May  9, 1990  at  55 
FR  19357. 

Following  is  a  summary  of  the 
proposed  changes  in  the  respiratory, 
system  listings,  including  changes  in  the 
introductory  material  preceding  the 
listing  criteria  which  explains  how  the 
listing  criteria  are  used. 

Revisions  to  part  A  of  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P 
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3.00    Respiratory  System 
Introduction 

We  are  proposing  to  make  the 
following  changes  to  the  introductory 
material  preceding  the  respiratory 
system  Hstings  in  part  A  of  the  Listing 
Impairments. 

We  are  proposing  to  expand  3.00A  to 
state  exphcitiy  that  evaluation  of  the 
severity  and  duration  of  a  respiratory 
disorder  should  be  performed  only  after 
prescribed  therapy  has  been  instituted, 
and  expected  therapeutic  benefits  have 
been  achieved.  A  discussion  is  being 
included  on  the  documentation  whidi 
may  be  needed  with  a  diagnosis  of 
diffuse  interstitial  Fibrosis  or  clinical 
findings  suggesting  cor  pulmonale.  This 
documentation  may  require 
measurement  of  carbon  monoxide  (CO) 
diffusing  capacity  or  arterial  blood  gases 
at  rest  and  during  exercise  in  addition  to 
evidence  of  the  clinical  evaluation  and 
chest  roentgenography  and  spirometry. 
We  are  also  expanding  3.00A  to  include 
a  discussion  of  pulmonary  vascular 
disease  with  its  specific  dociimentation 
requirements. 

We  are  proposing  a  modification  of 
3.00B  to  include  other  chronic  persistent 
infections  of  the  limg  in  addition  to 
mycobacterial  and  mycotic  infections, 
thereby  broadening  the  applicability  of 
the  paragraph. 

We  are  proposing  a  revision  of  3.00C 
to  provide  greater  specificity  to  the 
documentation  requirements  for 
episodic  respiratory  disease. 
Documentation  must  include 
information  relating  to  the  adherence  to 
a  prescribed  therapeutic  regimen,  thus, 
again,  serving  to  emphasize  the 
important  of  treatment  that  the  claimant 
is  expected  to  have  received. 

The  docimientation  requirements 
define  the  characteristics  of  an  attack 
fulfilling  the  intensity  component  of  the 
listing  criteria,  and  specify  that  inpatient 
hospitalizations  must  last  longer  than  24 
hours. 

A  new  paragraph  D  is  being  added  to 
the  introductory  material  in  3.00  which 
recognizes  the  increasing  number  of 
children  with  cystic  fibrosis  surviving  to 
adult  life.  The  adult  listings,  therefore, 
should  explicitly  recognize  this 
condition.  A  description  of  cystic 
fibrosis,  including  information 
concerning  the  proper  diagnostic 
approach,  has  been  added. 

We  are  proposing  to  expand  3.00E, 
currently  designated  as  3.00D,  to  include 
more  specific  requirements  for 
documentation  of  ventilatory  function 
tests.  The  proposed  revision  is 
consistent  with  pubhshed  standards  for 
test  performance  approved  by  the 
American  Thoracic  Society  (ATS) 


("American  Review  of  Respiratory 
Disease".  Vol.  136,  No.  5:  pp.  1285-1298. 
1987),  and  the  National  Institutes  of 
Health  Epidemiology  Standardization 
Project.  Criteria  are  outlined  specifying 
what  constitutes  an  acceptable  study. 
This  description  includes  the  use  of  the 
back  extrapolation  technique  for  zero 
time,  the  requirement  for  early  onset  of 
peak  flow  rates,  and  specific  criteria  for 
reproducibility.  Performance  standards, 
as  proposed,  require  that  at  least  three 
acceptable  spirograms  be  obtained,  two 
which  are  reproducible.  Comprehensive 
standards  are  provided  for  calibration  of 
instruments  other  than  those  that 
generate  the  spirogram  by  direct  pen 
linkage  to  a  mechanical  displacement 
device.  Three  levels  of  calibrations  are 
required  for  primary  flow  sensing 
devices  because  some  of  these  devices 
are  not  linear  over  the  wide  range  of 
flow  rates  which  occur  in  tlie  spirogram. 
These  requirements  for  accuracy  and 
calibration  are  consistent  with  the 
standards  for  spirometers  endorsed  by 
the  ATS. 

The  maximum  voluntary  ventilation 
(KfW)  requirement  was  deleted  as  a 
criterion  because  it  was  considered  to 
be  effort-dependent,  infrequently  used  in 
clinical  practice,  and  poorly 
standardized  among  laboratories.  In  the 
past,  tlie  major  usefulness  of  the  MW 
was  that  it  provided  confirmation  of  the 
degree  of  impairment  indicated  by  the 
one  second  forced  expiratory  volume 
(FEVi)  when  the  test  was  of  less  than 
optimal  quahty.  The  proposed  listings 
incorporate  specific  requirements  to 
ensure  the  quality  of  forced  expiratory 
spiromentry  studies. 

We  are  proposing  to  expand  3.00F1. 
currenUy  designated  as  3.00E1,  to 
include  a  detailed  description  of  the 
specification  for  performance  of  the 
single  breath  diffusing  capacity  of  the 
limgs  for  carbon  monoxide  (DLCO) 
study  to  evaluate  impairment  of  gas 
exchange.  The  listings  are  being  revised 
to  place  greater  emphasis  on  the  use  of 
DLCO  as  a  measure  of  gas  exchange 
prior  to  consideration  of  purchasing 
arterial  gas  analysis  and  exercise 
testing.  The  use  of  DLCO  to  estimate  gas 
exchange  impairment  is  based  on  state- 
of-the-art  information  that  diffusing 
capacity  is  an  important  indicator  of  gas 
exchange  and  work  capacity,  and  is  an 
important  predictor  of  mortality  in  lung 
disorders.  The  performance  criteria  for 
the  test  have  been  standardized  by  the 
ATS  ("American  Review  of  Respiratory 
Disease",  Vol.  138,  No.  5:  pp.  1299-1307, 
.1987),  and  the  standardization  of  criteria 
has  been  incorporated  into  the  listings. 

The  criteria  for  resting  arterial  blood 
gas  studies  (ABGS)  are  being  added  to 
the  proposed  listings.  In  3.00F2,  we  also 


specify  that  before  purchase  of  ABGS  at 
rest  or  during  exercise,  a  program 
physician,  preferably  one  with 
experience  in  the  care  of  patients  with 
pulmonary  disease,  must  review  all 
clinical  and  laboratory  data  in  the 
record  to  determine  whether  obtaining 
the  test  would  present  a  significant  risk 
to  the  individual.  In  3.00F2.  we  also 
require  that  ABGS  should  be  purchased 
only  from  a  laboratory  certified  by  a 
State  or  Federal  agency. 

In  3.00F3,  we  specify  that  exercise 
testing  with  blood  gas  analysis  should 
only  be  done  after  the  DLCO  has  been 
estimated  and  the  documentation  has 
been  found  to  be  inadequate  for  the 
evaluation  of  the  severity  of  functional 
impairment.  In  3.00F3,  we  further  specify 
that  in  individuals  with  an  FEVi  greater 
than  2.5  liters  (L)  or  a  DLCO  greater 
than  60  percent  of  predicted  normal,  an 
exercise  blood  gas  study  would 
probably  not  be  needed  unless  diffuse 
interstitial  pulmonary  fibrosis  is  noted 
on  the  chest  roentgenogram  or 
documented  by  lung  biopsy. 

In  3.0QF4,  currently  designated  as 
3.00E2,  we  are  revising  the  methodology 
for  performance  of  an  exercise  test  to 
include  use  of  measurements  at  two 
exercise  levels  if  the  individual  can 
satisfactorily  complete  the  lower  level  of 
exercise  at  approximately  5  METs. 

We  are  adding  3.00G  to  provide  a 
more  detailed  description  of  chronic  cor 
pulmonale  and  pulmonary  vascular 
disease  for  which  specific  new  criteria 
are  provided. 

We  are  also  adding  3.00H  to  provide  a 
description  of  sleep-related  breathing 
disorders  not  currently  addressed  in  the 
listings.  Reference  criteria  are  provided 
for  the  evaluation  of  these  disorders. 

3.01  Category  of  Impairments, 
Respiratory 

We  are  proposing  to  make  the 
following  changes  to  the  respiratory 
system  listings. 

3.02  Chronic  Pulmonary  Insufficiency 

Paragraph  A  of  listing  3.02  and  Table  I 
are  being  modified  to  delete  the  MVV 
for  the  reasons  presented  above  in  the 
discussion  under  3.00E.  The  FEVi  values 
are  unchanged.  Table  I  is  modified  so 
that  rounding  of  reported  height  and 
volume  values  will  not  be  necessary. 

In  proposed  listing  3.02,  paragraph  B  is 
being  clarified  to  indicate  that  in  cases 
of  severe  kyphoscoliosis,  the  measured 
span  between  the  fingertips  when  the 
upper  extremities  are  abducted  90 
degrees  should  be  substituted  for  height 
if  greater  than  the  standing  height 
without  shoes  to  ensure  proper 
consideration  of  those  individuals  with 
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loss  of  height  due  to  spinal  deformity. 
Table  II  is  modified  so  that  rounding  of 
reported  height  and  volume  values  will 
not  be  necessary. 

In  proposed  listing  3.02,  paragraph  Cl, 
currently  paragraph  C2,  is  being  revised 
to  place  emphasis  on  the  documentation 
of  a  gas  exchange  abnormality  to 
include  single  breath  DLCO  and  ABGS 
at  rest  prior  to  consideration  of  exercise 
testing  with  measurement  of  ABGS.  The 
DLCO  criteria  are  being  modified  from 
less  than  9  ml/min/mm  Hg.  or  less  than 
30  percent  of  the  predicted  normal 
value,  to  less  than  10.5  ml/min/mm  Hg, 
or  40  percent  of  the  predicted  normal 
value.  This  revision  represents  updated 
information  promulgated  by  the  ATS 
correlating  these  proposed  values  for 
DLCO  with  work  capacity  and  mortality. 
(American  Thoracic  Society  Statement 
on  Evaluation  of  Impairment/Disability 
Secondary  to  Respiratory  Disease, 
"American  Review  of  Respiratory 
Disease."  Vol.  133.  No.  6.  pp.  1205-09. 
1986.)  Because  of  the  variation  in 
published  predicted  values,  the  listing 
criteria  specify  that  the  source  of  the 
predicted  values  should  be  reported  or, 
if  not  published,  should  be  submitted  in 
the  form  of  a  table  or  nomogram. 

Paragraph  C2  of  proposed  listing  3.02 
provides  criteria  for  both  resting  and 
exercise  ABGS.  The  major  revision  is 
the  addition  of  criteria  for  resting 
hypoxemia.  Resting  arterial  hypoxemia 
is  associated  with  increased  mortality 
and  development  of  pulmonary 
hypertension.  The  levels  of  hypoxemia, 
as  provided  in  the  proposed  listing,  are 
considered  to  be  at  a  level  that 
ordinarily  requires  continuous 
domiciliary  oxygen  administration 
which  would  ordinarily  preclude  work- 
related  activity.  The  current  listing 
provides  criteria  for  hypoxemia  at  three 
altitudes.  For  simplification  of  use 
without  sacrificing  validity,  the  listing  is 
being  revised  to  provide  criteria  for 
hypoxemia  at  two  altitudes,  i.e..  less 
than  4,000  feet,  and  4,000  feet  and 
greater.  The  correction  of  hypoxemia  for 
carbon  dioxide  tension  is  eliminated 
from  the  proposed  tables  because 
hypoxemia  is  considered  to  be  the  major 
determinant  of  impairment  and 
mortality  rather  than  alterations  in  the 
arterial  carbon  dioxide  tension  (PaC02). 
The  requirement  that  the  two 
measurements  of  resting  arterial  oxygen 
tension  (PaOj)  be  separated  by  an 
interval  of  three  or  more  weeks  in  order 
to  meet  the  requisite  level  of  hypoxemia 
is  based  upon  the  degree  of  technical 
and  biologic  variability  of  arterial 
oxygen  levels  and  is  consistent  with 
standards  used  in  studies  on  mortality 


and  performance  in  persons  with 
chronic  lung  disease. 

3.03  Asthma 

In  listing  3.03.  paragraph  B  is  being 
revised  to  include  hospitalization  for 
asthma  of  longer  than  24  hours  as 
equivalent  to  two  asthma  attacks  in 
order  to  meet  the  frequency  requirement 
of  at  least  one  attack  every  2  months,  or 
at  least  six  times  a  year.  The  paragraph 
B  criteria  are  also  being  revised  to 
require  that  medical  evidence  of  record 
over  a  period  of  at  least  12  consecutive 
months  should  be  used  to  determine  the 
frequency  of  severe  attacks. 

3.04  Cystic  Fibrosis 

Listing  3.04  is  being  added  to  establish 
criteria  for  evaluating  cystic  fibrosis  in 
adults  because  an  increasing  number  of 
individuals  with  this  disease  are  now 
living  into  adulthood.  The  listing 
provides  new  criteria  for  the  evaluation 
of  the  pulmonary  manifestations  of  this 
multisystem  disorder. 

3.07    Bronchiectasis 

Paragraph  B  of  the  current  listing  3.07 
is  being  redesignated  as  paragraph  A. 
and  the  current  paragraph  A  is  being 
expanded  and  redesignated  as 
paragraph  B.  Listing  3.07,  bronchiectasis, 
is  somewhat  similar  to  the  clinical 
aspects  of  asthma  and  cystic  fibrosis. 
Therefore,  new  paragraph  B  is  being 
revised  to  make  the  episodic  criteria 
consistent  with  listings  3.03  (Asthma) 
and  3.04  (Cystic  fibrosis).  Paragraph  B  is 
also  being  expanded  to  indicate  that 
episodes  of  acute  bronchitis  or 
pneumonia  or  hemoptysis  at  least  six 
times  a  year  will  be  considered 
disabling. 

3. 10  Cor  Pulmonale  Secondary  to 
Chronic  Pulmonary  Vascular 
Hypertension 

In  this  proposed  listing,  chronic  cor 
pulmonale,  currently  listing  3.11.  is  being 
redesignated  as  listing  3.10,  and  more 
specific  criteria  are  being  provided 
requiring  that  establishment  of  an 
impairment  due  to  chronic  cor 
pulmonale  be  associated  with  a  specific 
etiologic  disorder,  and  be  documented 
by  compatible  clinical  and  laboratory 
findings  (e.g..  electrocardiogram  tracings 
showing  right  ventricular  hypertrophy). 

3.11  Sleep-Related  Breathing 
Disorders 

We  are  adding  a  new  listing  for  sleep- 
related  breathing  disorders  and  referring 
to  the  persistent  functional 
consequences  of  this  condition.  When  a 
sleep-related  breathing  disorder  limits 
or  precludes  work  activity,  the 
physiologic  basis  for  the  impairment 


may  be  chronic  cor  pulmonale 
secondary  to  a  chronic  gas-exchange 
abnormality  or  a  disturbance  in 
cognitive  performance.  Reference 
listings  are  provided  for  the  evaluation 
of  these  manifestations. 

Revisions  to  part  B  of  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P. 

103.00    Respiratory  System 

Introduction 

We  are  proposing  to  make  the 
following  changes  to  the  introductory 
material  preceding  the  respiratorj* 
impairment  listings. 

New  introductory  material  is  included 
in  103.00A  which  provides  a  discussion 
of  evaluation  of  the  adverse  effects'  of 
respiratory  disease  in  light  of  the  impact 
on  ability  to  perform  age-appropriate 
activities.  In  proposed  103.00B,  currently 
103.00A.  we  are  revising  and  expanding 
the  explanation  to  conform  to  state-of- 
the-art  standards  for  documenting 
pulmonary  insufficiency  by  ventilatory 
function  testing.  These  updated 
standards  for  testing  and  the  rationale 
for  inclusion  are  essentially  the  same  as 
those  being  proposed  under  3.00E  of  part 
A  of  the  Listing  of  Impairments.  A 
statement  describing  the  child's  ability 
to  understand  instructions  and  effort  to 
cooperate  in  the  testing  will  still  be 
considered  an  essential  part  of  the 
report. 

In  103.00B1.  we  are  including  more 
specific  requirements  for  documentation 
of  ventilatory  function  testing.  The 
requirements  include  the  use  of  the  back 
extrapolation  technique  for  zero  time, 
the  requirement  for  early  onset  of  peak 
flow  rates,  and  specific  criteria  for 
reproducibility.  Performance  standards, 
as  proposed,  require  that  at  least  three 
acceptable  spirograms  be  obtained,  two 
of  which  are  reproducible.  Guidelines 
are  included  for  when  spirometry  should 
be  repeated  after  administration  of  an 
aerosolized  bronchodilator. 
Comprehensive  standards  are  provided 
for  calibration  of  instruments  other  than 
those  that  generate  the  spirogram  by 
direct  pen  linkage  to  a  mechanical 
displacement  device.  Three  levels  of 
calibrations  are  required  for  primary 
flow  sensing  devices  because  some  of 
these  devices  are  not  linear  over  the 
wide  range  of  flow  rates  which  occur  in 
the  spirogram. 

In  103.00B2a.  new  material  is  being 
added  to  explain  the  documentation 
requirements  for  chronic  impairment  of 
gas  exchange  and  to  provide  guidance 
regarding  the  performance  of  blood  gas 
studies.  This  explanation  provides 
guidance  regarding  the  use  of  pulse 
oximetry  as  a  substitute  for  arterial 
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blood  gas  (ABG)  testing  in  very  young 
children.  This  provision  for  documenting 
gas  exchange  abnormalities  is  necessary 
because  arterial  blood  samples  are 
difficult  to  obtain  in  children  under  3 
years  of  age.  and  many  children  being 
evaluated  will  require  oxygen 
periodically  during  which  times  blood 
gas  determinations  cannot  be  made. 
Further,  invalid  values  can  result 
because  the  procedure  is  painful  and 
frequently  causes  crying.  Pulse  oximetry 
has  been  established  as  a  safe  and 
relatively  painless  procedure.  It  is  more 
repeatable  than  ABGS  and  more 
accurate  than  transcutaneous 
techniques.  It  is  becoming  the  state-of- 
the-art  procedure  for  determining  gas 
exchange  abnormalities  in  very  young 
children  and  is  as  available  in  hospitals 
and  clinics  as  are  blood  gas 
determinations. 

The  introductory  material  in  103.00B  is 
being  revised  and  redesignated  as 
103.00C.  A  statement  is  being  added 
which  would  require  the  quantitative 
pilocarpine  iontophoretic  test  as  the 
method  for  confirming  the  diagnosis  of 
cystic  fibrosis.  This  pilocarpine  method, 
published  by  the  Cystic  Fibrosis 
Foundation,  is  the  only  acceptable 
testing  procedure  as  it  has  the  lowest 
false  positive  and  false  negative  results 
of  any  techniques  that  are  currently 
available  to  confirm  the  diagnosis  of 
cystic  fibrosis.  The  test  is  available  in 
all  Cystic  Fibrosis  Centers  affiliated 
with  the  National  Foundation  and  its 
State  chapters,  as  well  as  in  major 
university  medical  centers.  Most 
children  with  suspected  cystic  Hbrosis 
are  referred  to  these  centers  for  the 
diagnosis,  evaluation,  and  ongoing 
management  of  this  disorder.  The 
proposed  revisions  reflect  that  children 
with  this  disorder  experience  a  slow, 
progressively  deteriorating  clinical 
course  to  certain  disabling  impairment 
and  death  which  usually  occurs  in  late 
adolescence  or  young  adulthood. 

New  materia]  is  being  added  to  the 
introduction  in  103.00D  to  provide  an 
explanation  of  bronchopulmonary 
dysplasia  (BPD)  and  the  requirements 
for  establishing  the  diagnosis.  BPD  was 
first  reported  in  19C7  and  had  a  very 
high  mortality  rate.  Improvements  in 
technology  and  patient  management 
have  resulted  in  increased  survival  and 
recovery  of  premature  infants.  Although 
the  majority  of  infants  with  BPD  do 
recover,  some  progress  to  chronic 
pulmonary  disease,  resulting  in  severe 
respiratory  and  related  fiuictional 
impairments. 

Significant  hypoxemia  is  a  common 
result  of  chronic  respiratory 
impairments  and  can  be  associated  with 


various  degrees  of  growth  impairment. 
Therefore,  reference  criteria  for 
evaluating  interference  with  linear 
growth  as  a  manifestation  of  lung 
disease  has  been  included  in  each  of  the 
listings  (103.03  (paragraph  D).  103.04 
(paragraph  C).  and  103.14  (paragraph 
G)). 

103.01    Category  of  Impairments, 
Respiratory 

We  are  proposing  to  make  the 
following  changes  to  the  respiratory 
system  listings  in  part  B  of  the  Listing  of 
Impairments. 

103.3    Asthma 

The  requirement  that  evidence  of 
progression  be  obtained  in  being 
deleted.  Progression  means  that  the 
condition  is  increasing  in  the  frequency 
or  intensity  of  clinical  disease.  The 
proposed  criteria  incorporate  findings 
that  can  be  made  only  when  there  is 
sufficient  evidence  of  sustained  and 
unremitting  progression. 

Paragraphs  A  and  B  of  listing  103.03 
are  being  revised  to  ensure  greater 
structural  and  content  relationship  with 
paragraphs  A  and  B  of  listing  3.03  in  part 
A.  Paragraph  A  of  listing  103.03  and  the 
values  specified  in  Table  I  provide  for 
the  use  of  pulmonary  function  testing, 
and  paragraph  B  of  listing  103.03 
provides  the  clinical  criteria  for 
assessing  pulmonary  insufficiency. 
These  listings  are  intended  to  represent 
the  childhood  counterparts  of  the 
proposed  paragraphs  A  and  B  of  listings 
3.03  in  part  A. 

A  new  paragraph  C  is  being  added  to 
listing  103.03  to  recognize  that  some 
children  have  persistent 
symptomatology  related  to  bronchial 
asthma  that  may  not  meet  or  equal  the 
listing  criteria  required  under  the 
proposed  paragraphs  A  and  B  of  103.03 
in  part  because  of  their  drug  regimen. 
The  manifestations  of  underlying 
pulmonary  insufficiency  speciSed  in 
103.03C1-3  provide  for  objective 
evidence  that  is  consistent  with  the  level 
of  severity  intended  under  listing  103.03 
in  general. 

Paragraph  D  is  being  added  to  listing 

103.03  to  provide  that  a  growth 
impairment  resulting  from  hypoxemia 
due  to  asthma  should  be  evaluated 
under  the  criteria  in  listing  100.02. 

103.10    Cystic  fibrosis 

Current  listing  103.13  has  been  revised 
and  redesignated  as  listing  103.04. 
Paragraph  A  of  the  proposed  listing 

103.04  incorporates  and  revises  the 
criteria  in  paragraphs  A  and  B  of  the 
current  listing  103.13.  and  revises  the 
FEVi  values.  The  current  values  are  set 
at  50  percent  of  predicted  normal,  and 


the  proposed  values  have  been  set  at  60 
percent  of  predicted  normal.  The  higher 
values  are  more  consistent  with  studies 
that  show  good  correspondence 
between  clinical  scoring  systems  based 
on  the  manifestations  of  lung  disease 
and  FEVi  values  set  at  the  higher 
standard.  Such  scoring  systems 
primarily  reflect  pulmonary  status  as 
measured  by  physical  pulmonary 
findings,  including  radiographic 
evidence,  nutritional  status  and  level  of 
activity.  As  a  result  of  this  change, 
forced  expiratory  pulmonary  testing  will 
permit  more  reliable  evaluation  of  a 
functional  impairment.  Consistent  with 
the  revision  of  the  FEVi  threshold 
necessary  to  establish  a  disabling 
impairment,  the  extent  of  clinical 
evidence  needed  under  paragraph  A  of 
proposed  listing  103.04  for  a  finding  of 
disability  will  now  require  that  two  of 
three  listed  manifestations  be  present 
rather  than  all  three  as  is  currently 
required. 

A  paragraph  B  is  being  added  to 
listing  103.04  to  evaluate  children  in 
whom  a  disabling  irreversible 
pulmonary  impairment  can  be  presumed 
when  associated  with  persistent  chronic 
lower  respiratory  infections  requiring 
intravenous  antimicrobial  therapy. 

A  paragraph  C  is  being  added  to 
listing  103.04  to  provide  that  a  growth 
impairment  resulting  from  hj-poxemia 
due  to  cystic  fibrosis  should  be 
evaluated  under  the  criteria  in  listing 
100.02. 

103.14    Chronic  Obstructive  or 
Restrictive  Pulmonary  Disease  Due  to 
Any  Cause 

A  new  listing  103.14  is  being  added  to 
address  chronic  obstructive  or 
restrictive  pulmonary  disease  due  to  any 
cause  and  to  provide  a  means  to 
evaluate  chronic  pulmonary 
impairments  not  covered  under  listings 
103.03  and  103.04. 

Paragraph  A  of  listing  103.14  provides 
for  evaluating  obstructive  lung  disease 
under  revised  Table  I  and  for  evaluating 
restrictive  lung  disease  under  new  Table 
III.  These  revisions  also  provide  for 
structural  and  content  relationship  with 
paragraphs  A  and  B  of  listing  3.02  in  pan 
A. 

Paragraphs  B,  C.  and  D  of  listing 
103.14  were  developed  specifically  for 
the  evaluation  of  children  who  have 
experienced  respiratory  distress  in  the 
neonatal  period  and  subsequently 
developed  chronic  lung  disorders  such 
as  BPD.  However,  other  conditions  such 
as  congenital  or  acquired  defects  of  the 
larjTix  and  trachea,  neuromuscular 
disorders  and  spinal  cord  injuries 
affecting  respiration,  and  central 
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nervous  system  mediated 
hypoventilation  can  also  be  evaluated 
under  this  listing. 

Paragraphs  E  and  F  of  listing  103.14 
specify  other  criteria  for  assessing 
manifestations  of  a  pulmonary 
impairment  in  children,  such  as 
recurrent  lower  respiratory  infection, 
acute  respiratory  distress, 
hypoventilation  or  chronic  cor 
pulmonale. 

Paragraph  G  of  listing  103.14  provides 
criteria  for  evaluating  interference  with 
linear  growth  as  a  manifestation  of  lung 
disease. 

Regulatory  Procedures 

Executive  Order  12291  , 

To  the  extent  that  Medicare 
entitlement  and  Medicaid  eligibility  are 
based  on  title  11  entitle.Tient  or  title  XVI 
eligibility,  these  proposed  regulations 
also  affect  the  Medicare  and  Medicaid 
programs. 

The  proposed  changes  will  have  a 
negligible  program  impact  because  they 
describe  a  level  of  severity  comparable 
to  the  level  of  severity  contained  in  the 
current  listings.  Additional 
administrative  expenses,  estimated  at  Si 
million  per  year,  will  be  needed  for  the 
increased  documentation  and  testing 
required  by  the  revisions. 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
do  not  meet  any  of  the  threshold  criteria 
for  a  major  rule. 

R-^S'jfatory-  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
b-^cause  they  affect  only  disability 
claimants  and  beneficiaries  under  title  II 
end  tide  XVI  of  the  Social  Security  Act. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act,  is  not 
required.    ' 


Paperwork  Reduction  Act 

These  regulations  impose  no 
rpporting/recordkeeping  requirements 
necessitatiog  clearance  by  the  Office  of 
management  and  Budget.  All 
information  necessary  to  make  the 
disability  decisions  discussed  in  these 
regulations  is  presendy  collected  using 
forms  which  have  the  Office  of 
Management  and  Budget's  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  98.802  Social  Security- 
Disability  Insurance;  9X803  Social  Security- 
Ketireinent  Insurance:  93.807  Supplemental 
Security  income  Program) 


List  of  Subjects  in  20  CFR  Part  404: 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-Age,  Survivors,  and 
Disability  Insurance. 

Dated:  September  21. 1991. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security. 

Approved:  August  13. 1991. 
Louis  W.  SuDivan, 
Secretary  ofHeahh  and  Human  Services. 

PART  404— FEDERAL  OLO-AGE, 
SURVIVORS.  AND  DtSABIUTY 
INSURANCE  (1950-        ) 

For  the  reasons  set  out  in  the 
preamble,  part  404,  subpart  P.  chapter  III 
of  title  20.  Code  of  Federal  Regulations 
is  amended  as  set  forth  below. 

1.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202.  205(a),  (b).  and  (d)-(h|. 
216(i).  221(a)  and  (i).  222(c),  223.  225,  and  1102 
of  the  Social  Security  Act:  42  U.S.C.  402. 
405(a),  (b).  and  (d)-(h).  41B(i),  421(a)  and  (i). 
422(c).  423.  425.  and  1302:  sec.  505(a)  of  Pub. 
L  96-265. 94  Stat.  473;  sees.  2(d)(2).  S.  6.  and 
15  of  Pub.  L  96-480.  98  Stat.  1797. 1801. 1802. 
andieca 

2.  Appendix  1  to  Subpart  P  is 
amended  by  revising  the  third  paragraph 
of  the  introductory  text,  by  revising  3.00, 
Respiratory  System,  of  part  A,  and  by 
revising  103.00,  Respiratory  System,  of 
part  B  to  read  as  follows: 

Appendix  1  to  Subpart— Listing  of 
Impairments 

•        •        «        •        • 

The  respiratory  system  listings  (3.00)  of 
part  A  and  103.00  of  Part  B  will  no  longer  be 
effective  on  {insert  date  7  years  after  date  of 
publication  of  final  regulations  in  the  Federal 
Register),  unless  extended  by  the  Secretary 
or  revised  and  promulgated  again. 


Part  A 


3JM    Respiratoiy  System 


The  respiratory  system  listings  in  3.00  of 
the  Listing  of  Impairments  will  no  longer  be 
effective  on  [insert  dale  7  years  after  date  of 
publication  affinal  regulations  in  the  Federal 
Register),  unless  extended  by  the  Secretary 
or  revised  and  promulgated  again. 

A.  Introduction:  Impairments  caused  by 
chronic  disorders  of  the  respiratory  system 
generally  produce  irreversible  loss  of 
pulmonary  function  due  to  ventilatory 
impairments,  gas  exchange  abnormalities,  or 
a  combination  of  both.  The  most  common 
symptoms  attributable  to  these  disorders  are 
dyspnea  on  exertion,  cough,  wheezing, 
sputum  production,  hemoptysis,  and  chest 
pain.  Because  these  symptoms  are  common  to 
many  other  diseases,  a  thorough  medical 
history,  physical  examination,  and  chest 


roentgenogram  are  required  to  establish 
chronic  pulmonay  disease.  Pulmonary 
function  testing  is  required  to  assess  the 
severity  of  the  functional  impairment  once  a 
disease  process  is  established  by  appropriate 
clinical  and  laboratory  findings.  The 
functional  evaluation  of  the  severity  and 
duration  of  a  respiratory  disorder  should  be 
performed  only  after  prescribed  therapy  has 
been  instituted  and  sufficient  time  has 
elapsed  for  the  results  to  t>e  evaluated. 

Alternations  of  ventilatory  function  can  he 
due  to  obstructive  airway  disease  (e.g.. 
emphysema,  chronic  bronchitis,  asthma), 
restrictive  pulmonary  disorders  with  primary 
loss  of  lung  volume  (e.g..  pulmonary 
resection,  thoracoplasty,  chest  cage  deformity 
as  in  kyphoscoliosis  or  obestity).  or 
infiltrative  interstitial  disorders  (e.g..  diffuse 
pulmonary  fibrosis).  Gas  exchange 
abnormalities  without  sigruficant  airway 
obstruction  can  be  produced  by  interstitial 
disorders.  Disorders  involving  the  pulmonary 
circulation  (e.g.,  primary  pulmonary 
hvpertension.  recurrent  thromboembolic 
disease,  primary  or  secondary  pulmonarj' 
vasculitis)  can  produce  pulmonary'  vascular 
hypertension  and,  eventually,  pulmonary 
heart  disease  (cor  pulmonale)  and  right  heart 
failure.  Persistent  hypoxemia  produced  by 
any  chronic  pulmonary  disorder  also  can 
result  in  chronic  pulmonary  hypertension  and 
right  heart  failure.  Chronic  infection,  caused 
most  frequently  by  mycobacterial  or  mycotic 
organisms,  can  produce  extensive  and 
progressive  lung  destruction  resulting  in 
marked  loss  of  pulmonary  function.  Some 
disorders,  such  as  bronchiectasis,  cystic 
fibrosis,  and  asthma,  can  be  associated  with 
intermittent  exacerbations  of  such  frequency 
and  intensity  that  they  produce  a  disabling 
impairment  even  when  pulmonary  function 
during  periods  of  relative  clinical  stability  is 
relatively  well-maintained. 

Impairments  due  to  respiratory  diseases 
usually  can  be  evaluated  solely  on  the  basts 
of  a  complete  medical  history,  physical 
examination,  a  chest  roentgenogram  or  other 
imaging  technique,  and  spirometric 
ventilatory  function  tests.  In  some  situations, 
most  typically  with  a  diagnosis  of  diffuse 
interstitial  fibrosis  or  clinical  findings 
suggesting  cor  pulmonale,  such  as  cyanosis  or 
secondary  polycythemia,  an  impairment  may 
be  underestimated  on  the  basis  of  spirometry 
alone.  More  sophisticated  pulmonary 
function  testing  may  then  be  necessary  to 
determine  If  gas  exchange  abnormalities 
contribute  to  the  severity  of  a  respiratory 
impairment.  Additional  testing  might  include 
measurement  of  diffusing  capacity  or  resting 
arterial  blood  gases.  Measurement  of  arterial 
blood  gases  during  exercise  is  required  only 
in  rare  circumstances.  In  disorders  of  the 
pulmonary  circulation,  right  heart 
catheterization  with  angiography  and/or 
direct  measurement  of  pulmonary  artery 
pressure  usually  is  required  to  establish  a 
specific  diagnosis  as  well  as  to  evaluate  the 
severity  of  the  impairment.  When  needed  in 
such  cases,  the  results  of  catheterization 
procedures  will  almost  always  be  available 
from  the  records  of  treating  physicians. 
Cardiac  catheterization  will  not  be 
purchased. 
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B.  Mycobacterial,  mycotic,  and  other 
chronic  persistent  infections  of  the  lung. 
These  disorders  are  evaluated  on  the  basis  of 
the  resulting  impairment  in  pulmonary 
function.  Evidence  of  chronic  infections,  such 
as  active  mycobacterial  diseases  or  mycoses 
with  positive  cultures,  drug  resistance, 
enlarging  parenchymal  lesions,  or  cavitation, 
is  not,  by  itself,  a  basis  for  determining  that 
an  individual  has  a  disabling  impairment 
expected  to  last  12  months.  However,  if  these 
factors  are  persistent,  they  should  not  be 
ignored,  in  those  unusual  cases  of  pulmonary 
infection  that  persist  for  a  period  approaching 
12  consecutive  months,  the  clinical  Hndings, 
complications,  therapeutic  considerations, 
and  prognosis  must  be  carefully  assessed  to 
determine  whether,  despite  relatively  well- 
maintained  pulmonary  function,  the 
individual  nevertheless  has  an  impairment 
that  is  expected  to  last  for  at  least  12 
consecutive  months  and  prevent  gainful 
activity.  Chronic  pulmonary  infection 
occurring  in  the  setting  of  immunodeficiency 
should  be  evaluated  under  criteria  for  the 
appropriate  underlying  disorder. 

C.  Episodic  respiratory  disease.  When  a 
respiratory  impairment  is  episodic  in  nature, 
as  can  occur  during  exacerbations  of  asthma, 
cystic  fibrosis,  bronchiectasis,  or  chronic 
asthmatic'bronchitis.  the  frequency  and 
intensity  of  episodes  that  occur  despite 
prescribed  treatment  are  often  the  major 
criteria  for  determining  the  level  of 
impairment.  Documentation  for  these 
disorders  should  include  hospital  and/or 
physician  records  indicating  the  dates  of 
treatment:  clinical  and  laboratory  findings  on 
presentation,  such  as  the  results  of 
spirometry  and  arterial  blood  gas  studies 
(ABCS);  the  therapy  administered:  the  time 
period  required  for  treatment'  and  the  clinical 
response.  Exacerbations  of  asthma,  cystic 
fibrosis  or  bronchiectasis,  as  referred  to  in 
paragraph  B  of  listings  3.03.  3.04  and  3.07,  are 
defined  as  prolonged  symptomatic  episodes 
lasting  one  or  more  days  and  requiring 
intensive  treatment,  such  as  intravenous 
bronchodilator  or  antibiotic  administration  or 
prolonged  inhalational  bronchodilator 
therapy  in  a  hospital,  emergency  room  or 
equivalent  setting.  Hospital  admissions  are 
defined  as  inpatient  hospitalizations  for 
longer  than  24  hours.  The  medical  evidence 
must  also  include  information  documenting 
adherence  to  a  prescribed  therapeutic 
regimen  as  well  as  a  description  of  physical 
signs  and  spirometric  results  obtained 
between  attacks  that  document  the  presence 
of  baseline  airflow  obstruction. 

D.  Cystic  fibrosis  is  a  multisystem 
syndrome  that  is  responsible  for  a  wide  and 
variable  spectrum  of  clinical  manifestations 
and  complications.  Confirmation  of  the 
diagnosis  is  based  upon  an  elevated  sweat 
sodium  concentration  accompanied  by  one  or 
more  of  the  following:  The  presence  of 
chronic  obstructive  pulmonary  disease: 
insufficiency  of  exocrine  pancreatic  function; 
or  a  positive  family  history.  The  quantitative 
pilocarpine  iontophoresis  procedure  for 
collection  and  analysis  of  sweat  content, 
published  by  the  Cystic  Fibrosis  Foundation 
under  the  title  "Procedure  for  the 
Quantitative  lontophoretic  Sweat  Test  for 
Cystic  Fibrosis,"  should  be  the  method  of 


testing.  The  pulmonary  manifestations  of  this 
disorder  should  be  evaluated  under  listing 
3.04.  The  nonpulmonary  aspects  of  cystic 
fibrosis  should  be  evaluated  under 
appropriate  body  systems.  Because  cystic 
fibrosis  is  a  multisystem  syndrome,  the 
combined  effects  of  multisystem  involvement 
should  be  considered  in  case  adjudication. 

E  Documentation  of  ventilatory  function 
testing.  The  results  of  spirometry  that  are 
used  for  adjudication  under  paragraphs  A 
and  B  of  listing  3.02  should  be  expressed  in 
liters,  body  temperature  and  pressure, 
saturated  with  water  vapor  (BTPS).  The 
reported  one  second  forced  expiratory 
volume  (FEVi)  and  forced  vital  capacity 
(FVC)  should  represent  the  largest  of  at  least 
three  satisfactory  forced  expiratory 
maneuvers.  Peak  flow  should  be  achieved 
early  in  expiration,  and  the  spirogram  should 
have  a  smooth  contour  with  gradually 
decreasing  flow  throughout  expiration.  The 
z'jro  time  for  measuring  of  the  FEVi  and  FVC, 
if  not  distinct  should  be  derived  by  linear 
back -extrapolation  of  peak  flow  to  zero 
volume.  A  spirogram  is  satisfactory  for 
measurement  of  the  FEVi  if  the  expiratory 
volume  at  the  back-extrapolated  zero  time  is 
less  than  5  percent  of  the  FVC  or  0.1  liter  (L), 
whichever  is  greater.  The  spirogram  is 
satisfactory  for  measurement  of  the  FVC  if 
maximal  expiratory  effort  continues  for  at 
least  6  seconds,  or  if  there  is  a  plateau  in  the 
volume-time  curve  with  no  detectable  change 
in  expired  volume  (VE)  during  the  last  2 
seconds  of  maximal  expiratory  effort.  Two  of 
the  satisfactory  spirograms  should  be 
r'iproducible  for  both  pre-bronchodilator  tests 
and,  if  indicated,  post-bronchodilator  tests.  A 
value  is  considered  reproducible  if  it  does  not 
differ  from  the  largest  value  by  more  than  5 
percent  or  0.1  L,  whichever  is  greater.  The 
highest  values  of  the  FEVi  and  FVC,  whether 
from  the  same  or  different  tracings,  should  be 
used  to  assess  the  severity  of  the  respiratory 
impairment. 

Spirometry  should  be  repeated  after 
administration  of  an  aerosolized 
bronchodilator  under  supervision  of  the 
testing  personnel  if  the  pre-bronchodilator 
FEVi  value  is  less  than  70  percent  of  the 
predicted  normal  value,  if  a  bronchodilator  is 
not  administered,  the  reason  should  be 
clearly  stated  in  the  report.  Ventilatory 
function  studies  performed  to  assess  airflow 
obstruction  without  testing  after 
bronchodilators  cannot  be  used  to  assess 
levels  of  impairment  in  the  range  that 
prevents  work  activity  unless  the  use  of 
bronchodilators  is  contraindicated.  Post- 
bronchodilator  testing  should  be  performed 
10  minutes  after  bronchodilator 
administration.  The  dose  and  name  of  the 
bronchodilator  administered  should  be 
specified.  The  values  in  paragraphs  A  and  B 
of  listing  3.02  must  only  be  used  as  criteria  for 
the  level  of  ventilatory  impairment  that  exists 
during  the  individual's  most  stable  state  of 
health. 

The  appropriately  labeled  spirometric 
tracing,  showing  the  claimant's  name,  date  of 
testing,  distance  per  second  on  the  abscissa 
and  distance  per  liter  on  the  ordinate,  must 
be  incorporated  into  the  file.  The 
manufacturer  and  model  number  of  the 
device  used  to  measure  and  record  the 


spirogram  should  be  stated.  The  testing 
device  must  accurately  measure  both  time 
and  volume,  the  latter  to  within  1  percent  of  a 
3L  calibrating  volume.  If  the  spirogram  was 
generated  by  any  means  other  than  direct 
pen  hnkage  to  a  mechanical  displacement- 
type  spirometer,  the  spirometric  tracing  must 
show  a  recorded  calibration  of  volume  units 
using  a  mechanical  volume  input  such  as  a  3- 
liter  syringe. 

If  the  spirometer  directly  measures  flow, 
and  volume  is  derived  by  electronic 
integration,  the  linearity  of  the  device  must 
be  documented  by  recording  volume 
calibrations  at  three  different  flow  rates  of 
approximately  30  L/min  (3  L/6  sec),  60  L/min 
(3  L/3  sec),  and  180  L/min  (3  L/sec).  The 
volume  calibrations  should  agree  to  within  1 
percent  of  a  3L  calibrating  volume.The 
proximity  of  the  flow  sensor  to  the  individual 
should  be  noted,  and  it  should  be  stated 
whether  or  not  a  BTPS  correction  factor  was 
used  for  the  calibration  recordings  and  for 
the  individual's  actual  spirograms. 

The  spirogram  must  be  recorded  at  a  speed 
of  at  least  20  mm/sec,  and  the  recording 
device  must  provide  a  volume  excursion  of  at 
least  10  mm/L  If  reproductions  of  the  original 
spirometric  tracings  are  submitted,  they  must 
be  legible  and  have  a  time  scale  of  at  least  20 
mm/sec  and  a  volume  scale  of  at  least  10 
mm/L  to  permit  independent  measurements 
of  the  spirograms.  Calculation  of  FEVi  from  a 
r.ow-volume  tracing  is  not  acceptable,  i.e.,  the 
spirogram  and  calibrations  roust  be  presented 
in  volume-time  format  A  statement  should  be 
made  in  the  pulmonary  function  test  report  of 
the  individual's  ability  to  understand 
directions  as  well  as  his  or  her  efforts  and 
cooperation  in  performing  the  ventilatory 
function  tests. 

The  ventilatory  function  Tables  in  listing 
302  are  based  on  measurement  of  standing 
height  without  shoes.  If  an  individual  has 
marked  spinal  deformities  (e.g., 
kyphoscoliosis),  the  measured  span  between 
the  fingertips  with  the  upper  extremities 
abducted  90  degrees  should  be  substituted  for 
height  when  this  measurement  is  greater  than 
the  standing  height  without  shoes. 

F.  Documentation  of  Chronic  impairment  of 
gas  exchange. — 1.  Diffusing  capacity  of  the 
lungs  for  carbon  monoxide  (DLCO).  A  DLCO 
study  should  be  purchased  in  cases  in  which 
there  is  documentation  of  chronic  pulmonary 
disease,  but  the  existing  evidence,  including 
properly  performed  spirometry,  is  not 
adequate  to  establish  the  level  of  functional 
impairment.  Before  purchasing  DLCO 
measurements,  the  medical  history,  physical 
examination,  reports  of  chest  radiographic 
studies,  and  spirometric  test  results  must  be 
obtained  and  reviewed  because  favorable 
decisions  can  often  be  made  based  on 
available  evidence  without  the  need  for 
DLCO  studies.  A  DLCO  study  should  not  be 
purchased  when  full  development  of 
evidence  short  of  purchase  reveals  that  an 
impairment  meets  or  equals  any  listing  or 
when  the  claim  can  be  decided  favorably  to 
the  claimant  on  another  basis. 

The  DLCO  should  be  measured  by  the 
single  breath  technique  with  the  individual 
relaxed  and  seated.  At  sea  level,  the  inspired 
gas  mixture  should  contain  approximately  0.3 


Il 
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percent  carbon  monoxide  (CO).  10  percent 
helium  (He).  21  percent  oxygen  (O,).  and  the 
balance  nitrogen.  At  altitudes  above  sea 
level,  the  inspired  Oi  concentration  may  be 
raised  to  provide  an  inspired  0«  tension  of 
approximately  150  mm  Hg.  Alternatively,  the 
sea  level  mixture  may  be  employed  at 
altitude  and  the  measured  DLCO  corrected 
for  ambient  barometric  pressure.  Helium  may 
be  replaced  by  another  inert  gas  at  an 
appropriate  concentration.  The  inspired 
volume  (VI)  during  the  DLCO  maneuver 
should  be  at  least  90  pecent  of  the  previously 
determined  vital  capacity  (VC).  The 
inspiratory  time  for  the  VI  should  be  less 
than  2  seconds,  and  the  breath-hold  time 
should  be  between  9  and  11  seconds.  The 
washout  volume  should  be  between  0.75  and 
1.00  L  unless  the  VC  is  less  than  2  L  In  this 
case,  the  washout  volume  may  be  reduced  to 
0.50  L:  any  such  change  should  be  noted  in 
ths  report.  The  alveolar  sample  volume 
should  be  between  0.5  and  1.0  L  and  be 
collected  in  less  than  3  seconds.  At  least  4 
minutes  should  be  allowed  for  gas  washout 
between  repeat  studies. 

A  DLCO  should  be  reported  in  units  of  ml 
CO,  standard  temperature,  pressure,  dry 
(STPD)/min/mm  Hg  for  hemoglobin 
concentration  and  be  based  on  a  single 
breath  alveolar  volume  determination. 
Abnormal  hemoglobin  or  hematocrit  values, 
and/or  carboxyhemoglobin  levels  should  be 
reported  along  with  diffusing  capacity.  The 
DLCO  value  used  for  adjudication  should 
represent  the  mean  of  at  least  two  acceptable 
measurements,  as  deflned  above.  In  addition, 
two  acceptable  tests  should  be  within  10 
percent  of  each  other  or  3  ml  CO(STPD)/min/ 
mm  Hg,  whichever  is  larger.  The  percent 
difference  should  be  calculated  as  100  X  (test 
1— test  2)/aver8ge  DLCO. 

The  ability  of  the  individual  to  follow 
directions  and  perform  the  test  properly 
should  be  described  in  the  written  report.  The 
report  should  include  tracings  of  the  VL 
breath-hold  maneuver,  and  VE  appropriately 
labeled  with  the  name  of  the  individual  and 
the  date  of  the  test.  The  time  axis  should  be 
at  least  20  mm/sec  and  the  volume  axis  at 
least  10  mm/L  The  percentage 
concentrations  of  inspired  Oi,  and  inspired 
and  expired  CO  and  He  for  each  of  the 
maneuvers  should  be  provided,  and  the 
algorithm  used  to  calculate  test  results  noted. 
Sufficient  data  must  be  provided  to  permit 
independent  calculation  of  results  (and,  if 
necessary,  calculation  of  corrections  for 
anemia  and/or  carboxyhemoglobin). 

2.  Arterial  blood  gas  studies  (ABGS).  An 
ABCS  performed  at  rest  (while  awake  and 
sitting  or  standing)  or  during  exercise  should 
be  analyzed  in  a  laboratory  certiHed  by  a 
State  or  Federal  agency.  If  the  laboratory  is 
not  certified,  it  must  submit  evidence  of 
participation  in  a  national  proficiency  testing 
program  as  well  as  acceptable  quality  control 
at  the  time  of  testing.  The  report  should 
include  the  altitude  of  the  facility  and  the 
barometric  pressure  on  the  date  of  analysis. 

An  ABCS  performed  at  rest  may  be 
purchased  when  not  available  as  evidence  of 
record,  or  to  verity  treating  source  data,  when 
there  is  documentation  of  chronic  pulmonary 
disease  but  the  existing  evidence,  including 
properly  performed  spirometry,  it  not 


adequate  to  estabUsh  the  severity  of 
functional  impairment  Before  obtaining 
resting  ABGS,  a  program  physician, 
preferably  one  experienced  in  the  care  of 
patients  with  pulmonary  disease,  must 
review  all  clinical  and  laboratory  data  short 
of  this  procedure,  including  spirometry,  to 
determine  whether  obtaining  the  test  would 
present  a  significant  risk  to  the  individual. 
Resting  ABCS  should  not  be  purchased  when 
full  development  of  evidence  short  of 
purchase  establishes  that  an  impairment 
meets  or  equals  any  listing  or  when  a  claim 
can  be  decided  favorably  to  the  claimant  on 
another  basis. 

3.  Exercise  testing.  Exercise  tests  with 
measurement  of  arterial  blood  gases  during 
exercise  should  be  obtained  in  cases  in  which 
there  is  documentation  of  chronic  pulmonary 
disease,  but  full  development  of  existing 
evidence  is  not  adequate  to  establish  the 
level  of  functional  impairment.  In  this 
context,  full  development  means  that  results 
from  spirometry  and  measurement  of  DLCO 
and  resting  ABCS  have  been  obtained  from 
treating  sources  or  through  purchase. 
Exercise  arterial  blood  gas  measurements 
will  be  required  infrequently  and  should  be 
purchased  only  after  careful  review  of  the 
medical  history,  physical  examination,  chest 
radiographic  studies,  spirometry,  DLCO, 
electrocardiogram,  hematocrit  or  hemoglobin, 
and  resting  blood  gas  results  by  a  program 
physician,  preferably  one  experienced  in  the 
care  of  patients  with  pulmonary  disease,  to 
determine  whether  obtaining  the  test  would 
present  a  significant  risk  to  the  individual  An 
exercise  test  should  not  be  purchased  in 
cases  where  full  development  of  existing 
evidence  short  of  purchase  of  an  exercise  test 
establishes  that  the  impairment  meets  or 
equals  any  hsting  or  when  the  claim  can  be 
decided  favorably  to  the  claimant  on  another 
basis.  Oximetry  and  capillary  blood  gas 
analysis  are  not  acceptable  substitutes  for 
the  measurement  of  arterial  blood  gases. 
Arterial  blood  samples  obtained  after  the 
completion  of  exercise  are  not  acceptable  for 
establishing  an  individual's  functional 
capacity. 

Generally,  individuals  with  an  FEVi  greater 
than  2.5  L  or  a  DLCO  greater  than  60  percent 
of  predicted  normal  would  not  be  considered 
for  exercise  blood  gas  studies  unless  diffuse 
interstitial  pulmonary  fibrosis  was  noted  on 
the  chest  roentgenogram  or  other  imaging 
technique  or  was  documented  by  a  lung 
biopsy.  The  exercise  test  facility  must  be 
provided  with  the  claimant's  clinical  records, 
reports  of  chest  radiographic  studies,  and  any 
spirometry,  DLCO,  and  resting  blood  gas 
results  obtained  as  evidence  of  record.  The 
testing  facility  must  determine  whether 
exercise  testing  is  clinically  contraindicated: 
if  it  is,  the  reason  for  not  performing  the  test 
must  be  reported  In  writing. 

4.  Methodology.  Individuals  considered  for 
exercise  testing  first  should  have  resting 
arterial  blood  partial  pressure  of  oxygen 
(PaOi),  partial  pressure  of  carbon  dioxide 
(PaCOj)  and  negative  log  of  hydrogen  ion 
concentration  (pH)  determinations  by  die 
testing  facility.  The  sample  should  be 
obtained  in  either  the  sitting  or  standing 
position.  The  individual  should  then  perform 
exercise  under  steady  state  conditions. 


preferably  on  a  treadmill  for  a  period  of  4-6 
min  at  a  speed  and  grade  providing  an 
oxygen  consumption  of  approximately  17.5 
ml/kg/min  (S  METs).  If  a  bicycle  ergometer  is 
used,  an  exercise  equivalent  of  S  METs  (e.g.. 
450  kpm/min.  or  75  watts,  for  a  178  lb. 
person)  should  be  used.  If  the  individual  is 
able  to  complete  this  level  of  exercise 
without  achieving  listing-level  hypoxemia, 
then  he  or  she  should  be  exercised  at  higher 
workloads  to  determine  exercise  capacity.  A 
warm-up  period  of  treadmill  walking  or 
cycling  may  be  performed  to  acquaint  the 
individual  with  the  exercise  procedure.  If. 
during  the  warm-up  period,  the  individual 
cannot  achieve  an  exercise  level  of  5  METs  a 
lower  workload  may  be  selected  in  keeping 
with  the  estimate  of  exercise  capacity.  The 
individual  should  be  monitored  by 
electrocardiog.'-am  (ECG)  throughout  the 
exercise  and  in  the  immediate  post-exercise 
period.  Blood  pressure  and  an  ECG  should  be 
recorded  during  each  minute  of  exercise. 
During  the  final  2  minutes  of  a  specific  level 
of  steady  state  exercise,  an  arterial  blood 
sample  should  be  drawn  and  analyzed  for 
oxygen  pressure  (or  tension)  (PO»).  carbon 
dioxide  pressure  (or  tension  )  (PCOj),  and  pH. 
At  the  discretion  of  the  testing  facility,  the 
sample  may  be  obtained  either  from  an 
indwelling  arterial  catheter  or  by  direct 
arterial  puncture.  If  possible,  in  order  to 
evaluate  exercise  capacity  more  accurately,  a 
test  site  should  be  selected  that  has  the 
capability  to  measure  minute  ventilation.  0> 
consumption,  and  carbon  dioxide  (CO}) 
production.  If  the  applicant  fails  to  complete 
4  to  6  minutes  of  steady  stale  exercise,  the 
testing  laboratory  should  comment  on  the 
reason  and  report  the  actual  duration  and 
levels  of  exercise  performed.  This  comment  is 
necessary  to  determine  if  the  individual's  test 
performance  was  limited  by  lack  of  effort. 

The  exercise  test  report  should  contain 
representative  ECG  strips  taken  before, 
during  and  after  exercise;  resting  and 
exercise  arterial  blood  gas  values;  treadmill 
speed  and  grade  settings,  or,  if  a  bicycle 
ergometer  was  used,  exercise  levels 
expressed  in  watts  or  kpm/min:  and  the 
duration  of  exercise.  Body  weight  also  should 
be  recorded.  If  measured.  Oi  consumption 
(STPD),  minute  ventilation  (BTPS).  and  COj 
production  (STPD)  also  should  be  reported. 
The  altitude  of  the  test  site,  its  normal  range 
of  blood  gas  values,  and  the  barometric 
pressure  on  the  test  date  must  be  noted. 

G.  Chmnic  cor  pulmonale  and  pulmonary 
vascular  disease.    The  establishment  of  an 
impairment  due  to  chronic  cor  pulmonale 
requires  association  with  a  specific  etiologic 
disorder  and  documentation  by  compatible 
clinical  and  laboratory  findings.  This  may 
include  descriptions  of  physical  findings 
suggesting  right  ventricular  overload  (e.g..  an 
early  diastolic  right-sided  gallop,  neck  vein 
distention,  hepatomegaly,  dependent  edema, 
etc.),  evidence  of  polycythemia,  arterial  blood 
gas  values  demonstrating  severe  hypoxemia 
with  or  without  CO?  retention,  ECG  tracings 
showing  right  ventricular  hypertrophy, 
reports  of  chest  imaging  studies  that 
specifically  describe  characteristic  changes 
of  the  right  side  of  the  heart,  and  reports  of 
cardiac  catheterization  that  include 
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hemodynamic  assessment  of  the  pulmonary 
circulation.  (Cardiac  catheterization  will  not 
be  purchased.) 

P-pulmonale  on  the  ECG  does  not  establish 
chronic  pulmonary  hypertension  or  chronic 
cor  pulmonale.  Evidence  of  florid  right  heart 
failure  need  not  be  present  at  the  time  of 
adjudication  for  the  Listing  of  Impairments  to 
he  satisfied,  but  the  medical  evidence  of 
record  should  establish  that  cor  pulmonale  is 
chronic  and  irreversible. 

H.  Sleep-related  breathing  disorders. 
Sleep-related  breathing  disorders  (sleep 
apneas]  are  caused  by  periodic  cessation  of 
respiration  associated  with  hypoxemia  and 
frequent  arousals  from  sleep.  While  many 
individuals  with  one  of  these  disorders  will 
respond  to  prescribed  therapy,  in  some  the 
disturbed  sleep  pattern  and  associated 
chronic  nocturnal  hypoxemia  cause  daytime 
sleepiness  with  chronic  pulmonary 
hypertension  and/or  disturbances  in 
cognitive  function.  Not  all  individuals  with 
sleep  apnea  develop  a  functional  impairment 
that  affects  work  activity.  When  work 
activity  is  limited  or  precluded,  the 
physiologic  basis  for  the  impairment  may  be 
chronic  cor  pulmonale  secondary  to  a  chronic 
gas  exchange  abnormality  (see  3.00C)  or  a 
disturbance  in  cognitive  performance  that 
interferes  with  activities  that  require  constant 
vigilance  (adjudicate  under  Organic  Mental 
Disorders,  listing  12.02). 

3.01  Category  of  impairments,  respiratory. 

3.02  Chronic  pulmonary  insufficiency. 
With: 

A.  Chronic  obstructive  pulmonary  disease. 
With:  The  FEVi  equal  to  or  less  than  values 
specified  in  Table  I  corresponding  to  the 
person's  height  without  shoes. 

Table  I 


Table  II— Continued 


Height  wittiout  shoes  (inches) 

FEV,  equal 

toorless 

th«n(U 

BTPS) 

60.4  or  less 

60.5-63.4 

63.5-65.4 

65.S-67.4 

1.05 
1.15 
1.25 
135 

67.5-69.4 

145 

69.5-71 .4 „ 

71.5-or  more .. 

155 
1.65 

B.  Chronic  restrictive  ventilatory  disease. 
With:  The  FVC  equal  to  or  less  than  values 
specified  in  Table  11  corresponding  to  the 
person's  height  without  shoes.  In  severe 
kyphoscoliosis,  the  measured  span  between 
the  fingertips  when  the  upper  extremities  are 
abducted  90  degrees  should  be  substituted  for 
height  when  this  measurement  is  greater  than 
the  standing  height  without  shoes. 

TABLE  II 


Height  without  shoes  (inches) 

FVC  equal 

toorless 

thantl., 

BTPS) 

63.5-65.4 _ 

65.5-67.4 _._ 

67  5-69.4 „„ 

1.45 
1.55 
1.65 

69.5-71 .4 

71.5-Of  mofe.._ 

1.75 
1.85 

Height  without  shoes  (irtches) 

FVCequtd 

toorless 

thanTu 

BTPS) 

60.4  or  less „_..      

1  25 

60.5-63.4 „ „.. 

1.35 

C.  Chronic  impairment  of  gas  exchange  due 
to  clinically  documented  pulmonary  disease. 
With: 

1.  Single  breath  DLCO  less  than  10.3  ml/ 
min/mm  Hg  or  less  than  40  percent  of  the 
predicted  normal  value.  (Predicted  values 
must  either  be  based  on  data  obtained  at  the 
test  site  or  published  values  from  a 
laboratory  using  the  same  technique  as  the 
test  site.  The  source  of  the  predicted  values 
should  be  reported.  If  they  are  pot  published, 
they  should  be  submitted  in  the  form  of  a 
table  or  nomogram);  or 

2.  Arterial  blood  gas  values  of  PaOi 
measured  while  at  rest  (awake  and  siting  or 
standing)  in  a  clinically  stable  condition  on  at 
least  two  occasions,  3  more  weeks  apart: 

a.  At  altitudes  less  than  4000  feet,  a  PaOi 
equal  to  or  less  than  55  mm  Hg:  or 

b.  At  altitudes  less  than  4000  feet,  or 
greater,  a  PaOi  equal  to  or  less  than  50  mm 
Mg;  or 

3.  Arterial  oxygen  tension  during  steady 
state  exercise  (equivalent  to  or  less  than  17.5 
mlOt  consumption/kg/min  or  5  METs)  with 
PaOi  values  equal  to  or  less  than  specified  in 
3.02C2a  or  b. 

3.03  Asthma.  With:  A.  Chronic  asthmatic 
bronchitis.  Evaluate  under  the  criteria  for 
chronic  obstructive  pulmonary  disease  in 
3.02A;  or 

B.  Attacks  (as  defined  in  3.00C],  in  spite  of 
prescribed  treatment  and  requiring  physician 
intervention,  occurring  at  least  once  every  2 
months  or  at  least  six  times  a  year.  Each  in- 
patient hospitalization  for  longer  than  24 
hours  for  control  of  asthma  counts  as  two 
attacks,  and  an  evaluation  period  of  at  least 
12  consecutive  months  must  be  used  to 
determine  the  frequency  of  attacks. 

3.04  Cystic  fibrosis.  With:  A.  Impairment  of 
pulmonary  function  as  evahiated  under  the 
appropriate  criteria  in  3.02;  or 

B.  Episodes  of  bronchitis  or  pneumonia  or 
hemoptysis  (more  than  blood-streaked 
sputum)  or  respiratory  failure  (documented 
according  to  3.00C],  requiring  physician 
intervention,  occurring  at  least  once  every  2 
months  or  at  least  six  times  a  year.  Each  in- 
patient hospitalization  for  longer  than  24 
hours  for  treatment  counts  as  two  episodes, 
and  an  evaluation  period  of  at  least  12 
consecutive  months  must  be  used  to 
determine  the  frequency  of  episodes. 

3.06  Pneumoconiosis  (demonstrated  by 
appropriate  imaging  technique).  Evaluate 
under  the  appropriate  criteria  in  3.02. 

3.07  Bronchiectasis  (demonstrated  by 
appropriate  imaging  technique).  With:  A. 
Impairment  of  pulmonary  function  due  to 
extensive  disease.  Evaluate  under  the 
appropriate  criteria  in  3.02;  or 


B.  Episodes  of  bronchitis  or  pneumonia  or 
hemoptysis  (more  than  blood-streaked 
sputum)  or  respiratory  failure  (documented 
according  to  3.00C).  requiring  physician 
intervention,  occurring  at  least  once  every  2 
months  or  at  least  six  times  a  year.  Each  in- 
patient hospitalization  for  longer  than  24 
hours  for  treatment  counts  as  two  episodes, 
and  an  evaluation  of  at  least  12  consecutive 
months  must  be  used  to  determine  the 
frequency  of  episodes. 

3.08  Mycobacterial  infection  of  the  lung. 
Evaluate  under  the  appropriate  criteria  in 
listing  3.02  with  reference  to  3.00  B. 

3.09  Mycotic  infection  of  the  lung.  Evaluate 
under  the  appropriate  criteria  in  listing  3.02 
with  reference  to  3.00B. 

3.10  Cor  pulmonale  secondary  to  chronic 
pulmonary  vascular  hypertension.  Clinical 
evidence  of  cor  pulmonale  (3.00C]  with:  A. 
Mean  pulmonary  artery  pressure  greater  than 
40  mm  Hg;  or 

B.  Arterial  blood  gas  values  of  PaOi 
measured  while  at  rest  (awake  and  sitting  or 
standing)  in  a  clinically  stable  condition  on  at 
least  two  occasions.  3  or  more  weeks  apart. 
With: 

1.  At  altitudes  less  than  4.000  feet,  a  PaOi 
equal  to  or  less  than  60  mm  Hg;  or 

2.  At  altitudes  of  4,000  feet  or  greater,  a 
PaOi  equal  to  or  less  than  55  mm  Hg;  or 

C.  Right  ventricular  enlargement  on  an 
appropriate  chest  imaging  study  and  ECG 
evidence  of  right  ventricular  hypertrophy 
with  R  wave  of  5.0  mm  or  greater  in  lead  VI 
and  progressive  decrease  in  R/S  amplitude 
from  lead  VI  to  V5  or  V6. 

3.11  Sleep-related  breathing  disorders. 
Evaluate  under  criteria  3.10  (chronic  cor 
pulmonale)  or  under  10.10  (obesity)  or  under 
12.02  (abnormalities  of  cognitive  function). 


PartB 

*         •         •         *         *  . 

103.00  Respiratory  System 

The  respiratory  system  listings  in  103.00  of 
the  Listing  of  Impairments  will  no  longer  be 
effective  on  (insert  date  7  years  after  date  of 
publication  of  final  regulations  in  the  Federal 
Register),  unless  extended  by  the  Secretary  of 
revised  and  promulgated  again. 

A.  Introduction.  Respiratory  disorders, 
along  with  the  associated  impairment(s), 
must  be  established  and  substantiated  by 
medical  evidence.  Evidence  must  be  provided 
in  sufHcient  detail  to  permit  an  independent 
medical  reviewer  to  evaluate  the  severity  of 
the  impairment.  The  criteria  for  evaluating 
impairment  severity  are  based  on  symptons, 
physical  signs,  partient  laboratory  test 
results,  and  response  to  prescribed  treatment. 
A  child's  respiratory  disorder  will  be 
evaluated,  if  possible,  by  a  pediatrician  or  by 
a  specialist  in  respiratory  diseases  of 
children. 

Evaluation  should  include  a  consideration 
of  adverse  effects  on  the  child's  growth  and 
development  as  described  under  the  growth 
impairment  and  mental  retardation  listings, 
100.02  and  112.05,  respectively. 

If  the  child's  impairment  does  not  meet  or 
equal  the  listing(s),  evaluation  must  also 
involve  consideration  of  a  child's  ability  to 
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function  independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner. 

B.  Documentation.  1.  Ventilatory  function 
testing.  The  results  of  spirometry  that  are 
used  for  adjudication,  under  the  respiratory 
system  listings  should  be  expressed  in  liters, 
body  temperature  and  pressure,  saturated 
with  water  vapor  (BTPS).  The  reported  one- 
second  forced  expiratory  volume  (FEVi)  and 
force  vital  capacity  (FVC)  should  represent 
the  largest  of  at  least  three  satisfactory 
forced  expiratory  maneuvers.  Peak  flow 
should  be  achieved  early  in  expiration  and 
the  spirogram  should  have  a  smooth  contour 
with  gradually  decreasing  flow  throughout 
expiration.  The  zero  time  for  measurement  of 
the  FEV,  and  FVC.  if  not  distinct  should  be 
derived  by  linear  back-extrapolation  of  peak 
flow  to  zero  volume.  A  spirogram  is 
satisfactory  for  measurement  of  the  FEVi  if 
the  expiratory  volume  at  the  back- 
extrapolated  zero  time  is  less  than  5  percent 
of  the  FVC  or  0.1  L,  whichever  is  greater.  The 
spirogram  is  satisfactory  for  measurement  of 
the  FVC  if  maximal  expiratory  effort 
continues  for  at  least  6  seconds,  or  if  there  is 
a  plateau  in  die  volume-time  curve  with  no 
detectable  change  in  expired  volume  during 
the  last  2  seconds  of  maximal  expiratory 
effort.  Two  of  the  satisfactory  spirograms 
should  be  reproducible  for  both  pre- 
bronchodilator  tests  and.  if  indicated,  post- 
bronchodilator  tests.  A  value  is  considered 
reproducible  if  it  does  not  differ  from  the 
largest  value  by  more  than  5  percent  or  0.1  L 
whichever  is  greater.  The  highest  values  of 
the  FEVi  and  FVC,  whether  from  the  same  or 
different  tracings,  should  be  used  to  assess 
the  severity  of  respiratory  impairment. 

Spirometry  should  be  repeated  after 
administration  of  an  aerosolized 
bronchodilator  under  supervision  of  the 
testing  personnel  if  the  pre-bronchodilator 
FEVi  value  is  less  than  the  appropriate 
reference  value  in  table  I  or  II.  as  appropriate. 
If  a  bronchodilator  is  not  administered,  the 
reason  should  be  clearly  stated  in  the  report. 
Ventilatory  function  studies  performed  to 
assess  airflow  obstruction  without  testing 
after  bronchodilators  cannot  be  used  to 
assess  levels  of  impairment  in  the  rtfnge  that 
interferes  with  age-appropriate  major  daily 
activities  unless  the  use  of  bronchodilators  is 
contraindicated.  Post-bronchodilator  testing 
should  be  performed  10  minutes  after 
bronchodilator  administration.  The  does  and 
name  of  the  bronchodilator  administered 
should  be  specified.  The  values  in  listings 
103.03,  loa.ia  and  103.14  must  only  be  used 
as  criteria  for  the  level  of  ventilatory 
impairment  that  exists  during  the  child's  most 
stable  state  of  health, 

The  appropriately  labeled  spirometric 
tracing,  showing  the  child's  name,  date  of 
testing,  distance  per  second  on  the  abscissa 
and  distance  per  liter  (L)  on  the  ordinate, 
must  be  incorporated  into  the  file.  The 
manufacturer  and  model  number  of  the 
device  used  to  measure  and  record  the 
spirogram  should  be  stated.  The  testing 
device  must  accurately  measure  both  time 
and  volume,  the  latter  to  within  1  percent  of  a 
3L  calibrating  volume.  If  the  spirogram  was 
generated  by  any  means  other  than  direct 
pen  linkage  to  a  mechanical  displacement- 
type  spirometer,  the  spirometric  tracing  must 


show  a  recorded  calibration  of  volume  units 
using  a  mechanical  volume  input  such  as  a  3 
liter  syringe. 

If  the  spirometer  directly  measures  flow, 
and  volume  is  derived  by  electronic 
integration,  the  linearity  of  the  device  must 
be  documented  by  recording  volume 
calibrations  at  three  different  flow  rates  of 
approximately  30  L/min  (3  L/6  sec),  60  L/min 
(3  L/3  sec),  and  180  L/min  (3  L/sec).  The 
volume  calibrations  should  agree  to  within  1 
percent  of  a  3L  calibrating  volume.  The 
proximity  of  the  flow  sensor  to  the  child 
should  be  noted,  and  it  should  be  stated 
whether  or  not  a  BTPS  correction  factor  was 
used  for  the  calibration  recordings  and  for 
the  actual  spirograms. 

The  spirogram  must  be  recorded  at  a  speed 
of  at  least  20  mm/sec  and  the  recording 
device  must  provide  a  volume  excursion  of  at 
least  10  mm/L  If  reproductions  of  the  original 
spirometric  tracings  are  submitted,  they  must 
be  legible  and  have  a  time  scale  of  at  least  20 
mm/sec  and  a  volume  scale  of  at  least  10 
mm/L  to  permit  independent  measurements 
of  the  spirograms.  Calculation  of  FEVi  from  a 
flow  volume  tracing  is  not  acceptable,  i.e.,  the 
spirogram  and  calibrations  must  be  presented 
in  volume-time  format.  A  statement  should  be 
made  in  the  pulmonary  function  test  report  of 
the  child's  ability  to  understand  directions,  as 
well  as  his  or  her  effort  and  cooperation  in 
performing  the  ventilatory  function  test. 

The  ventilatory  function  Tables  in  listings 
103.03. 103.04,  and  103.14  are  based  on 
measurement  of  standing  height  without 
shoes.  If  a  child  has  marked  spinal 
deformities  (e.g.,  kyphoscoliosis),  the 
measured  span  between  the  fingertips  with 
the  upper  extremities  abducted  90  degrees 
should  be  substituted  for  height  when  this 
measurement  is  greater  than  the  standing 
height  without  shoes.  The  reported  values 
used  for  entering  the  tables  in  listings  103.03, 
103.04.  and  103.14  should  be  rounded  off  as 
follows:  e.g..  a  reported  height  of  120.4 
centimeters  should  be  rounded  off  to  120 
centimeters.  A  height  of  120.5  should  be 
rounded  off  to  121  centimeters.  A  report  of 
FVC  or  FEV,  of  1.45  L  should  be  rounded  off 
to  1.4  L  An  FVC  or  FEV,  of  1.46  L  should  be 
rounded  off  to  1.5  L 

2.  Chronic  impairment  of  gas  exchange,  a. 
Arterial  blood  gas  studies  (ABGS).  An  ABGS 
performed  at  rest  tawake  and  sitting  or 
standing)  should  be  analyzed  in  a  laboratory 
certified  by  a  State  or  Federal  agency.  If  the 
laboratory  is  not  certified,  it  must  submit 
evidence  of  participation  in  a  national 
proficiency  testing  program  as  well  as 
acceptable  quality  control  at  the  time  of 
testing.  The  report  should  include  the  altitude 
of  the  facility  and  the  barometric  pressure  on 
the  date  of  analysis. 

b.  Oximetry.  Pulse  oximetry  may  be 
substituted  for  arterial  blood  gases  in 
children  under  3  years  of  age.  The  oximetry 
unit  should  employ  the  basic  technology  of 
spectrophotometric  plethysmography  as 
described  in  Taylor.  M.B..  and  Whitwain. 
J.G..  "Current  Status  of  Pulse  Oximetry." 
Anesthesia.  1986;  Vol.  41.  No.  9.  pp.  943-949. 
The  unit  should  provide  a  visual  display  of 
the  pulse  signal  and  the  corresponding 
saturation.  A  hard  copy  of  the  readings  (heart 
rate  and  saturation)  should  be  provided. 


Readings  should  be  obtained  for  a  minimum 
of  5  minutes.  The  written  report  should 
describe  patient  activity  during  the  recording, 
i.e..  sleep  rate,  feeding,  or  exercise. 
Correlation  between  the  actual  heart  rate 
determined  by  a  trained  observer  and  that 
displayed  by  the  oximeter  should  be 
provided. 

C.  Cystic  fibrosis  is  a  multisystem 
syndrome  that  is  responsible  for  a  wide  and 
variable  spectrum  of  clinical  manifestations 
and  complications.  Confirmation  of  the 
diagnosis  is  based  upon  an  elevated  sweat 
sodium  concentration  or  chloride 
concentration.  The  quantitative  pilocarpine 
iontophoresis  procedure  for  collection  and 
analysis  of  sweat  content,  published  by  the 
Cystic  Fibrosis  Foundation  under  the  title 
"Procedure  for  the  Quantitative  lontophoretic 
Sweat  Test  for  Cystic  Fibrosis,"  should  be  the 
method  of  testing.  The  pulmonary 
manifestations  of  this  disorder  should  be 
evaluated  under  listing  103.04.  The 
nonpulmonary  aspects  of  cystic  fibrosis 
should  be  evaluated  under  appropriate  body 
systems.  Because  cystic  fibrosis  is  a 
multisystem  s>Tidrome,  the  combined  effects 
of  multisystem  involvement  should  be 
considered  in  case  adjudication. 

D.  Bronchopulmonary  dysplasia  (BPD). 
Bronchopulmonary  dysplasia  is  a  form  of 
chronic  obstructive  pulmonary  disease  that 
arises  as  a  consequence  of  the  treatment  of 
acute  lung  injury  in  the  newborn  period  due 
to  hyaline  membrane  disease,  meconium 
aspiration,  neonatal  pneumonia  and  apnea. 
The  diagnosis  is  established  by  the 
requirement  for  continuous  or  nocturnal 
supplemental  oxygen  for  more  than  30  days, 
in  association  with  characteristic 
radiographic  changes  and  clinical  signs  of 
respiratory  dysfunction,  including  retractions, 
rales,  wheezing,  and  tachypnea. 

103.01  Category  of  Impairments,  Respiratory 

103.03  Asthma.  With: 

A.  FEVi  equal  to  or  less  than  the  value 
specified  in  "Table  1;  or 

B.  Attacks  (as  defined  in  3.00C),  in  spite  of 
prescribed  treatment  and  requiring  physician 
intervention,  occurring  at  least  once  every  2 
months  or  at  least  six  times  a  year.  (Each  in- 
patient hospitalization  for  longer  than  24 
hours  for  control  of  asthma  counts  as  two 
attacks,  and  an  evaluation  period  of  at  least 
12  consecutive  months  must  be  used  to 
determine  the  frequency  of  attacks);  or 

C.  Persistent  low-grade  wheezing  between 
acute  attacks  or  absence  of  extepded 
symptom-free  periods  requiring  daytime  and 
nocturnal  use  of  sympathomimetic 
bronchodilators  with  two  of  the  following: 

1.  Persistent  prolonged  expiration  with 
radiographic  evidence  of  pulmonary 
hyperinflation  or  peribronchial  disease:  or 

2.  Barrel  or  pigeon  chest  deformity  related 
to  underlying  pulmonary  dysfunction:  or 

3.  Short  courses  of  corticosteroids  that 
average  more  than  5  days  per  month  for  at 
least  3  months  during  a  12-month  period;  or 

D.  Growth  impairment  as  described  under 
criteria  in  100.02. 
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Table  I 


ttoiyht  (cm.) 

FEV,  •qual 
toorlen 

BTPS) 

199  Of  less „_ 

120-129 __ _    _ 

130-139.. 

0.6 
0.7 
0.9 
1.1 

i<vumo 

tJ 

iBn-i<u 

1.4 

165-169 

1.5 

UOormoTB       

1.6 

103JM  CysUc  fibrosis.  With:  A.  An  FEVi 
equal  to  or  lest  than  the  appropriate  value 
speciHed  in  Table  II;  for  children  in  whom 
ventilatory  function  testing  cannot  be 
performed,  the  presence  of  two  of  the 
following: 

1.  History  of  dj'spnea  on  mild  exertion  or 
accumulation  of  secretions  as  manifested  by 
repetitive  coughing  or  cyanosis;  or 

2.  Persistent  bilateral  rales  and  rhoncbi 
and/or  substantial  reduction  of  breath 
sounds  related  to  mucsua  plugging  of  the 
trachea  or  bronchi;  or 

3.  Radiographic  evidence  of  extensive 
disease,  such  as  thickening  of  the  proximal 
bronchial  airways  or  persistence  of  bilateral 
peribronchial  infiltrates;  or 

B.  Persistent  pulmonary  infection 
accompanied  by  superimposed  recurrent, 
symptomatic  episodes  of  increased  bacterial 
infection  occurring  at  least  once  every  6 
months  and  requiring  intravenous 
antimicrobial  therapy;  or 

c.  Growth  impairment  as  described  under 
the  criteria  in  lOaOZ. 

Table  li 

[Appl«ai3te  on(y  for  evaluation  under  103.04A— 
cystic  ibiosis] 


Height  (cm.) 

FEV,  equal 
toorless 

BTPS) 

11Qnrk!<i<i                 

07 

150-«>fl             

08 

130-139..    _ _„ 

i^n-iM 

1.0 
U 

ifin-isia 

15 

IfifUlRi 

t.8 

165-169 _   „ 

20 

170  or  more ._ _„ _ 

2.2 

103.14  Chronic  obstrvciive  or  restrictive 
pulmonary  disease  due  to  any  cause.  With: 
A.  FEVi  equal  to  or  less  than  the  value 
specified  in  Table  1  of  listing  103X3  for 
obstructive  disease,  or  FVC  equal  to  or  less 
than  the  value  specified  in  Table  III  for 
restrictive  disease;  or 

B.  Continuous  need  for  1.  Mechanical 
ventilation;  or  2.  Nocturnal  supplemental 
oxygen  as  required  by  persistent  or  recurrent 
episodes  of  hypoxemia  with: 

a.  At  altitudes  less  than  4,000  feet  PaOi 
equal  to  or  less  than  00  mm  Hg  (or  O^ 
saturation  less  than  the  appropriate 
correspwiding  value)  at  rest  or 

b.  At  altitudes  of  4.000  feet  or  greater : 
PaOs  equal  to  or  less  than  55  mm  1^  (or  Os 


saturation  less  than  the  appropriate 
conesponding  value)  at  rest,  or 

c.  The  presence  of  a  tracheostomy  in  ■ 
child  under  S  years  of  age;  or 

D.  Bronchopulmonary  dysplasia 
characterized  by  two  of  the  following: 

1.  Prolonged  expirations;  or 

2,  Intermittent  wheezing  or  fawreased 
respiratory  effort  as  evidenced  by  retractiana, 
flaring  and  tachypnea;  or 

9.  Hyperinflation  and  scarring  on  a  cbesi 
radiograph:  or 

4.  Bronchodilator  or  dimvtic  dependency; 
or 

5.  A  continuous  requirement  for  nocturnal 
supplemental  oxygen;  or 

6.  Poor  weight  gain:  or 

E.  Two  hospital  admissions  within  a  8- 
month  period  for  recurrent  lower  respiratory 
tract  infections  or  acute  respiratory  distress 
associated  with: 

1.  Chronic  wheezing  or  chronic  respiratory 
distress; 

2.  Poor  weight  gain;  or 

F.  Hypoventilation  (PaCOi  greater  than  45 
mm  Hg)  or  chronic  cor  pulmonale  as 
described  under  criteria  in  1(M.02;  or 

G.  Growth  faihire  as  described  under 
criteria  in  100.02. 

Table  KI 


Height  (cmj 

FVC  equal 
toortass 

BTPS) 

11Q  nr  law; 

0i6 

19n.19Q 

OJ 
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1.0 
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160-164 _    
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1.2 
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1.6 
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2J> 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Servica 

26  CFR  Part  1 

[PS-4-73I 
RIN  1545-AC37 

One  Class  of  Stock  Requtrement; 
Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  a  notice  of 

proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  a  notice  of  proposed 
rulemaking  which  was  published  in  the 
Federal  Register  for  Tuesday.  August  13, 
1991,  (56  FR  38391).  This  proposed 
regulation  relates  to  the  requireoient 


that  small  business  corporations  have 

only  one  class  of  stock. 

FOR  RIRTMCR  MFORMATtON  CONTACT: 

Scott  Carlson  of  the  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries)  at  (202)  343-8459  (not 
a  toll-free  number). 
SUPPt^EMENTARY  INFORMATION: 

Background 

The  proposed  regulation  provides 
rules  relating  to  the  one  class  of  stock 
requirement  of  small  business 
corporations  electing  S  status  under 
section  1362  of  the  Code. 

Need  for  Correction 

As  published,  the  proposed  regulation 
contains  an  error  which  may  prove  to  be 
Diisleading  and  is  in  need  of 
darification. 

Correction  of  Publicadoa 

Accordingly,  the  publication  of  the 
proposed  regulation  which  was  the 
subject  of  FR  Doc  91-19185,  is  corrected 

as  follows: 

§1.1361-1    [Corrected] 

1.  On  page  30396,  column  3,  under 
S  1.1361-1.  paragraph  (c)(4),  line  8,  the 
language  "(l)(4)(ii)  or  (iii)  of  this  section. 
However,"  is  corrected  to  read  "(lM4)(ii). 
(iii).  or  (jy)  of  this  section.  However,". 
Dale  D.  G«ode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
(FR  Doc  91-25059  FUed  10-17-91;  8:45  ami 

BtUJNa  COOE  4a3»-«1-« 


26  CFR  Parti 
(CO-002-<S] 
RIN  1545-AL41 

Consolidated  Return  Regulations; 
Modification  of  Rules  Relating  to  ttM 
Applicability  of  Ottier  Provisions  of 
Law  in  the  Context  of  the 
Consolidated  Return  Regulations; 
Public  Hearing 

AOENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  relating  to 
section  1502  of  the  Internal  Revenue 
Code  of  1986,  as  amended  providing 
that  section  304  will  not  apply  to 
acquisitions  of  the  stock  of  a 
corporation  by  one  number  of 
consolidated  group  from  another 
member  and  providing  special 
restoration  rules  for  deferred  gain  that 
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results  on  an  acquisition  of  the  stock  of. 
a  subsidiary  member  of  a  consolidated 
group  by  one  member  from  another 
member. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday,  December  10, 1991, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Tuesday,  November  26, 
1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Building, 
Second  floor,  room  2815, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Requests  to  speak  and  outlines  of 
oral  comments  should  be  submitted  to: 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attn: 
CC:CORP:T:R.  (CO-002-88),  room  5228. 
Washington.  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT 

Felicia  A.  Daniels  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  202-566-3935,  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  1502  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Thursday,  )uly  23, 
1991,  at  page  34044  (56  FR  34044). 

The  rules  of  S  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  proposed  regulations  should 
submit  not  later  than  Tuesday. 
November  26. 1991,  an  outline  of  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 


By  direction  of  the  Commissioner  of 
Internal  Revenue: 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 

(FR  Doc.  91-25058  Filed  10-17-81;  8:45  am] 
MLUNQ  COOe  4M0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142. 

(WH-FRL-4023-2] 

National  Primary  Drinking  Water 
Regulations;  Radionuclides 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  corrections  to 

proposed  rule;  notice  of  extension  of 

public  comment  period. 

summary:  This  notice  corrects  errors  in 
the  preamble  to  the  proposed 
regulations  for  radionuclides  in  drinking 
water,  published  in  the  Federal  Register 
on  July  18, 1991,  56  FR  33050. 
Specifically,  it  corrects  and  clarifies  the 
basis  for  the  proposed  practical 
quantitation  level  for  radon  in  water.  In 
addition,  EPA  is  extending  the  public 
comment  period  for  this  proposal  until 
November  15, 1991. 

DATES:  The  comment  period  is  extended 
until  November  15, 1991. 
ADDRESSES:  Send  written  comments  to 
Comments  Clerk — Radionuclides, 
Drinking  Water  Standards  Division, 
Office  of  Ground  Water  and  Drinking 
Water  (WH-550D).  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACr 
Gregory  Helms  at  (202)  260-7575,  U.S. 
EPA  Office  of  Ground  Water  and 
Drinking  Water,  Drinking  Water 
Standards  Division. 

SUPPIEMENTARY  INFORMATION:  The  U.S. 

Environmental  Protection  Agency 
proposed  national  primary  drinking 
water  standards  for  a  group  of 
radionuclide  contaminants  in  drinking 
water  on  July  18, 1991  (56  FR  33050).  On 
September  5, 1991,  the  Edison  Electric 
Institute  requested  clarification  of  the 
background  documentation  for  the 
radon  PQL  in  the  proposal.  This  notice 
clarifies  EPA's  evaluation  of  the  PQL  for 
radon. 

Radon  PQL 

The  preamble  erroneously  states  on 
pages  33096-33097  that  radon  samples 
as  low  as  100  pCi/I  were  tested  by  12 
labs  using  liquid  scintillation  counting 
and  by  4  labs  using  the  Lucas  Cell 


method,  and  that  these  data  were  used 
to  evaluate  the  performance  of  these 
two  methods  and  estimate  the  PQL  In 
fact,  the  PQL  calculation  was  based  on 
data  from  six  laboratories  using  liquid 
scintillation  in  100  minute  count  tests,  as 
presented  in  reference  EPA  1991r  from 
the  )uly  18  Notice.  Sample 
concentrations  in  the  test  ranged  from 
100  to  500  pCi/1  radon.  Data  from 
several  additional  labs  were  received 
later  and  were  summarized  in  the 
reference  EPA  1991n,  but  the  raw  data 
from  these  additional  labs  were  not 
available  for  calculation  of  the  PQL  and 
were  not  included  in  the  calculation. 
The  additional  data  summarized  in 
reference  EPA  1991n,  and  EPA's 
evaluation  of  them,  will  be  made  public 
in  a  notice  of  data  availability  at  a 
future  date. 

Comment  Period  Extension 

In  addition,  EPA  has  received  several 
requests  to  extend  the  public  comment 
period  for  this  proposal,  including 
requests  from  the  Natural  Resources 
Defense  Council,  the  American  Water 
Works  Association,  the  city  of  Carson 
City,  Nevada,  and  the  Nuclear 
Information  and  Resource  Service.  EPA 
has  decided  to  extend  the  public 
comment  period  for  the  July  18, 1991 
radionuclides  proposal  until  November 
15, 1991,  in  order  to  provide  these  groups 
and  any  other  interested  parties 
additional  time  to  prepare  comments  on 
the  proposal,  and  also  to  provide  the 
Edison  Electric  Institute  additional  time 
to  assess  EPA's  proposed  radon  PQL 

Dated;  October  15, 1991. 
Martha  G.  Prothro, 

Deputy  Assistant  Administrator,  Office  of 
Water 

[FR  Doc.  91-25323  Filed  10-17-91;  8:45  am) 
BILUfK  COOC  tSeO-SO-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  225 

[Docket  No.  RAR-4,  Notice  No.  4] 

Railroad  Accident  Reporting;  Open 
Meeting 

agency:  Federal  Railroad 

Administration  (FRA),  Department  of 

Transportation. 

ACTION:  Notice  of  open  meeting. 

summary:  In  order  to  explore  matters 
related  to  FRA's  accident/incident 
reporting  system,  FRA  will  hold  an 
informal  open  meeting  on  October  22, 
1991,  in  Washington,  DC,  with 
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representatives  of  various  rail  unions. 
The  meeting  will  be  open  to  any 
interested  person  who  wishes  to  attend 
as  an  observer.  FRA  may  schedule 
additional,  informal  meetings  to  the 
extent  that  interest  is  expressed  by 
other  parties. 

DATES:  The  open  meeting  will  be  held  on 
Tuesday,  October  22, 1991.  at  10  a.m. 
ADDRESSES:  The  open  meeting  will  be 
held  in  rooms  8236-8240.  Nas.'»jf 
building,  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Principal  Program  Person:  Mr.  Stan  Ellis, 
Chief.  Data  Analysis  Branch,  Systems 
Support  Div..  Office  of  Safety  Analysis. 
Office  of  Safety.  FRA.  Washington,  DC 
20590.  Telephone:  (202)  386-2760  (FTS 
366-2780). 

Principal  Attorney:  Ms.  Billie  Stultz, 
Dcp.  Asst.  Chief  Counsel  for  Safety. 
Office  of  the  Chief  Counsel,  FRA. 
Washington,  DC  20590.  Telephone:  (202) 
366-0635  [FTS  368-0635). 
SUPPLEMENTARY  INFORMATION:  On 
March  14. 1990.  FRA  issued  an  advance 
notice  of  proposed  rulemaking  (ANPRM) 
soliciting  comments  and  suggestions 
from  the  public  regarding  methods  of 
improving  all  aspects  of  FRA's  injury 
and  accident  reporting  system  and  its 
governing  regulations  (49  CFR  part  225). 
55  FR  9469.  Interested  parties  were 
invited  to  participate  in  a  public  hearing 
on  May  17, 1990.  and  to  file  written 
comments  prior  to  May  25, 1990. 

The  written  comments  received  by 
FRA  provided  additional  information 
and  raised  further  issues  and  subissues 
related  to  the  matters  discussed  in  the 
ANPRM.  In  addition,  FRA  received 
significant  oral  comments  on  same 
subject.  Representatives  of  the  railroads 
participating  in  the  Association  of 
American  Railroads  Conunittee  on 
Uniformity  in  Reporting  expressed  an 
interest  in  exploring  possibilities 
concerning  the  format  in  which 
accident/incident  data  is  gathered 
pursuant  to  the  FRA  Guide  for  Preparing 
Accident/Incident  Reports.  Since  these 
issues  bore  on  regulatory  obligations 
and  might  touch  on  issues  within  the 
scope  of  the  advance  notice,  FRA 
determined  that  the  meeting  should  be 
open  to  any  interested  person  who 
wishes  to  observe.  Consequently,  FRA 
held  open  meetings  on  these  matters 
with  members  of  the  AAR  Uniformity 
Committee  on  June  13, 1991,  and  August 
21, 1991. 

Now,  at  the  request  of  rail  labor 
representatives,  FRA  has  scheduled  an 
open  meeting  to  discuss  the  same  area 
with  representatives  of  various  rail 
unions.  This  open  meeting  will  be  held 
on  Tuesday.  October  22, 1991.  b^inning 


at  10  a.m.,  in  rooms  8238-8240  of  the 
Nassif  Building,  400  Seventh  Street,  SW.. 
Washington,  DC. 

The  meeting  will  be  open  to  any 
interested  person  who  wishes  to  attend 
as  an  observer.  FRA  may  schedule 
additional  informal  meetings  to  the 
extent  that  interest  is  expressed  by 
other  parties. 

Issued  in  Washington.  DC  on  October  15, 
1991. 

Waller  C.  Rockey.  {r.. 
Executive  Assistant  to  the  Associate 
Administrator. 

|FR  Doc.  91-25146  Filed  10-17-91;  8:45  am) 
■ILUNO  CODE  4»1ft4S-ll 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  564  and  571 

I  Docket  No.  aS-IS;  Nolle*  tO) 
RIN  2127-AE07 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment; 
ReplaceaMe  Ligtit  Source  Dimensional 
Information 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  lower  beam  headlighting 
requirements  of  Standard  No.  108  by 
adding  minimum  photometric  values  at 
two  zones  and  two  test  points  above  the 
horizontal.  The  purpose  of  this  addition 
would  be  to  maintain  the  ability  of 
headlighting  systems  to  illuminate 
overhead  traffic  signs.  The  notice  also 
revises  NHTSA's  May  1939  proposal  fo 
ensure  that  replaceable  light  sources 
intended  for  replacement  purposes, 
other  than  the  HE  Types  presently 
incorporated,  would  have  the 
dimensions  and  performance  of  the 
original  replaceable  light  source.  This 
notice  would  require  the  manufacturers 
of  such  Ught  sources  to  file  dimensional 
information  with  NHTS.\  in  a  public 
docket  pursuant  to  a  new  regulati'on, 
proposed  part  564.  Replaceable  Light 
Source  Information.  The  part  564 
replaceable  light  sources  would  have  to 
be  designed  to  meet  certain  performance 
requirements  of  paragraph  S7.6  of 
Standard  No.  108,  and  replaceable  bulb 
headlamps  equipped  with  part  564  bulbs 
would  have  to  meet  the  requirements  of 
paragraph  S7.5  that  presently  apply  to 
replaceable  bulb  headlighting  systems. 
The  intended  benefit  of  the  proposed 
changes  is  to  afford  manufacturers 


greater  opportunities  for  design  freedom 
and  innovation,  and  to  reheve  them  of  . 
the  burden  of  petitioning  for 
amendments  to  Standard  No.  108  when 
new  frontal  hghting  systems  are 
developed. 

DATES;  Comment  closing  date  for  the 
proposal  is  December  17, 1991.  The 
effiective  date  of  the  final  rale  would  be 
October  1, 1992. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  Nassif  Building,  400  Seventh 
Street,  SW..  Washington.  DC  2059a 
Docket  hours  are  from  9:30  a.m.  to  4  pjn. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Iderstine,  Office  of 
Rulemaking,  NHTSA  (202-366-5275). 

SUPPLEMENTARY  INHMMATION:  On  May 
9, 1989,  NlfTSA  published  a  notice  of 
proposed  rulemaking  to  amend  the 
headlighting  requirements  of  Standard 
No.  108  to  make  them  more  performance 
oriented  (54  FR  20084).  Under  the  first 
part  of  that  notice,  NHTSA  proposed  s 
roadway  illumination  system  which 
could  serve  as  a  vehicle-based 
alternative  to  existing  equipment-based 
headlighting  systems.  For  the  reasons 
announced  in  a  final  rule  based  on 
aspects  of  the  proposal,  published  on 
March  26. 1991  (56  FR  12463).  NHTSA 
has  decided  not  to  go  forward  with  the 
proposal  at  the  present  time.  Instead,  it 
has  decided  to  propose  in  this  notice, 
minimum  photometric  values  for  certain 
lower  beam  test  points  and  test  zones 
above  the  horizontal  where  only 
photometric  maxima  are  presently 
specified. 

The  second  part  of  the  notice 
proposed  the  establishment  of  a  docket 
in  which  manufacturers  of  replaceable 
light  sources  w^ould  file  i.nformation 
relating  to  the  dimensions  of  any  new 
light  sources,  and  could  thereafter 
proceed  to  manufacture  and  sell  these 
light  sources  without  the  necessity  of 
petitioning  NHTSA  for  amendments  to. 
Standard  No.  108  to  allow  them.  This 
notice  responds  to  concerns  raised  by 
the  commenters  by  modifjong  the 
previous  proposal. 

lUumination  of  Overhead  Signs. 

An  important  aspect  of  the  vehicle 
based  illumination  performance 
proposal  was  the  specific  need  to 
provide  illumination  for  overhead  signs. 
The  present  requirements  of  Standard 
No.  108  for  headlighting  photometry  on 
the  lower  beam  do  not  require  any  light 
above  the  horizontal  (though  imposing  a 
maximum  limit  to  prevent  glare)^ 
Because  of  the  trend  towards 
retroreflective  highway  regulatory  and 
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informational  sign*  rathet  than  •elf- 
illuminated  ones,  the  absence  of  such  a 
requirement  in  Standard  No.  108  has 
caused  concern  to  the  Federal  Highway 
Administration  (FHWA),  NHTSA's 
companion  agency  in  DOT.  Energy  and 
maintenance  costs  for  self-illuminated 
si^M  constitute  such  a  large  burden  for 
the  States  that  they  are  choosing  to 
install  retroreflective  signs  when  they 
install  new  signs  or  refurbish  old  ones. 

Given  the  desirability  for  drivers  to 
have  headlighting  above  the  horizontal, 
the  question  is  presented  of  the  quantum 
of  light  that  is  required  for  motor  vehicle 
safety.  There  are  currently  two  existing 
efforts  to  ensure  that  there  is  continued 
illumination  above  the  horizontal.  The 
first  effort  is  represented  by  the  SAE 
Lighting  Committee.  The  latest  proposed 
revision  of  Recommended  Practice  fl383 
Performance  Requirements  for  Motor 
Vehicle  Lighting  (presently  under  final 
approval  within  Uie  SAE)  would 
establish  two  zones  of  minimum 
intensity  above  the  horizontal.  The  first 
is  located  from  8L  to  8R  and  H  to  4U, 
with  a  minimum  of  64  candela.  The 
second  is  located  from  4L  to  4R  and  H  to 
2U.  with  a  minimum  of  135  candela.  Tkis 
proposed  SAE  revision  is  based  upon 
recommendations  by  the  CIFs 
Technical  Committee  on  headUghting 
(TC4.10)  to  the  GTB,  the  European 
vehicle  and  lamp  manufacturers'  group 
of  experts.  These  values  offer  an 
opportunity  toward  harmonization  and 
are  a  simple  means  to  assure  that 
headlamps  provide  some  illumination 
for  overhead  signs. 

The  second  effort  is  represented  in 
SAE  Technical  Paper  870238,  "The 
Potential  Impact  of  Automotive 
Headlight  Changes  on  the  Visibility  of 
Refiectorized  Highway  Signs"  fl987>  by 
John  Arens,  an  employee  of  FHWA. 
SAE  870238  states  that  the  generally 
accepted  distances  for  the  detection  and 
legibility  of  overhead  signs  on  limited 
access  roads,  required  to  initiate  proper 
motorist  reactions,  are  1200  and  900  feet 
respectively.  Based  upon  this,  and 
utilizing  a  3.4  candela  per  meter  per 
meter  legend  luminance  as  the 
minimally  acceptable  sign  brightness. 
Arens  determined  the  minimum 
intensity  for  two  existing  "maximum" 
points  in  the  up[>er  right  quadrant  for 
lower  beam  photometry.  Arens 
concluded  that  these  two  minimum 
intensities,  approximately  equal  to  one- 
third  of  the  existing  maximum,  should 
be  required,  rather  than  the  implied  zero 
that  now  exists.  Thus,  at  test  point  OSU 
between  IR  and  3R,  a-  maximum  of  2700 
candela  exists;  Arens  recomoiends  a 
minimum  of  1000  candela  for  that  test 
poinL  At  test  point  1.5U  between  IR  and 


5R  a  maximum  of  1400  candela  is 
specified:  Arens  believes  the  minimum 
candela  that  Standard  No.  108  should 
specify  for  that  test  point  ought  to  be 
45a 

Because  the  standard  contains  no 
minimum  lighting  specifications  above 
the  horizontal,  substantial  differences 
exist  in  headlamp  designs  that 
otherwise  provide  light  in  a  manner  that 
meets  the  photometric  specifications  of 
Standard  No.  108  for  test  pomts  at 
horizontal  and  below  horizontal. 
Because  of  the  greater  prevalence  of 
cyclists,  and  illuminated  overhead  signs, 
and  a  greater  concern  for  glare  than 
exists  in  the  United  States,  traditionally 
headlamps  originating  outside  the 
United  States  have  been  designed  with  a 
sharp  cutoff  of  the  beam  that  allows 
substantially  less  light  from  being 
projected  or  reflected  upwards. 

Applying  contemporary  headlamp 
designs  to  the  values  recommended  by 
Arena,  NHTSA  believes  that  tj-pical  US, 
headlamps  already  provide  illumination 
that  essentially  falls  between  the  Arens 
mmimum  and  the  stasduti's  maximura. 
On  the  other  hand,  elliptical  lower  beam 
headlamps,  now  being  manufactined  in 
Germany  and  Japan,  have  the  capability 
of  producing  essentially  no  illumination 
above  the  horizontal  Data  from  one  of 
these  headlamps  show  a  range  of 
intensity  from  93  to  125  candela  at  the 
point  where  Arens  recommends  450.  If 
future  U.S.  vehicle  lighting  technology 
should  be  influenced  by  such  designs, 
the  public  can  expect  a  deterioration  in 
its  present  ability  to  read  overhead  signs 
that  are  not  self-illurainatet!. 

NHTSA  wishes  to  have  comments  on 
the  proposed  additions  to  the 
photometric  requirements.  Given  the 
fact  that  some  existing  headlamp 
designs  might  not  meet  the  proposed 
minima,  NHTSA  is  also  proposing  that 
the  new  test  points  not  be  applicable 
until  the  1993  model  year. 
Implementation  of  the  proposed 
additional  photometric  requirements 
should  not  increase  glare  because 
current  headlamp  designs,  except  as 
mentioned  above,  already  produce  light 
intensities  within  the  range  that  would 
exist  after  implementation. 

In  order  to  implement  this  proposal, 
changes  would  be  required  for  Figures 
15  and  17  of  Standard  No.  108,  as  well  as 
Tables  1  and  Z  of  SAE  1579  DEC84. 
Tables  1  and  2  as  proposed  to  be 
modified  would  no  longer  be  referenced 
in  the  text  of  Standard  No.  108,  but 
would  comprise  new  Figures  27  and  28. 
As  »  result.  Figure  26  would  be  revised 
to  reference  both  new  Figures. 


Additional  Types  ti  RapiaesabI*  Ught 
Sources 

NHTSA's  desire  to  make  Standard 
No.  106  more  perfocnance  oriented  led  it 
to  the  tentative  conclusion  that  future 
designs  of  replaceable  light  sources 
should  no  longer  be  specified  in 
Standard  No.  108.  To  ensure  that 
replaceable  light  sources  manufactured 
for  replacement  are  interchangeable 
with  those  used  as  original  equipnsent, 
and  that  photometric  performance 
equivalent  to  the  original  is  provided. 
NHTSA  proposed  new  part  564, 
Replaceable  Bulb  Dimensional 
Information.  This  wa\tld  require 
manufacturers  of  replaceable  bulbs, 
used  as  original  equipment  in  the 
headlighting  systems,  to  submit  to  the 
agency  dimensional  information  as 
specified  in  the  regulation,  such  as 
filament  position  dimensions  and 
tolerances,  dimensions  pertaining  to  the 
filament  capsule  and  its  supports,  and 
bulb  base  interchangeability  dimensions 
and  tolerances.  The  agency  has 
established  similar  infomation  dockets 
relative  to  tire  rim  combinations 
(Standard  No.  10^,  snd  vehicle 
identification  number  (49  CFR  part  565J. 
and  has  formd  that  they  have  worked 
well  to  date. 

The  proposal  was  generally  supported 
as  adequate  for  reducing  the  existing 
regulatory  burden  and  for  assuring  that 
future  light  sources  would  meet  the 
needs  of  vehicle  manufacturers  and 
their  customers.  Stanley  Electric  and 
Hella  both  commented  that  new  light 
sources  !&houId  be  scrutinized  by  an 
international  standards  organization 
such  as  the  lEC.  Others  stated  their 
confkience  in  the  ability  of  the  SAE  to 
provide  that  overview.  As  a  practical 
matter,  NHTSA  expects  the 
development  of  few  future  light  sources 
with  filaments.  Since  the  trend  in 
vehicle  lighting  desi^s  is  toward  high 
intensity  discharge  technology,  the  need 
for  additional  light  sources  with 
filaments  will  diminish.  Volvo  wished  to 
add  non-filament  aspects  to  the 
proposed  part  564.  but  NlfTSA  views 
this  request  as  premature,  since  the 
characteristics  of  these  systems  are  only 
in  the  developmental  stage. 

Under  the  original  proposal, 
dimensional  information  would  be 
submitted  not  later  than  30  days  after  a 
light  source  entered  production. 
Updating  would  be  required  upon 
changes  to  the  light  source.  The 
regulation  would  cover  only  filament- 
t^'pe  replaceable  light  sources,  as  the 
agency  has  insuffident  informatioa 
about  the  characteristics  of  other  types 
to  include  them. 


52244 


Federal  Register  /  Vol.  56,  No.  202  /  Friday,  October  18,  1991  /  Proposed  Rules 


Commenters  suggested  various 
modifications.  GM,  Ford,  and  GE 
brought  to  the  agency's  attention  the 
fact  that  the  NPRM  had  failed  to  include 
dual  filament  light  sources  within  the 
scope  of  the  dimensional  reporting 
requirements.  This  was  an  oversight 
which  has  been  corrected  in  the 
supplemental  proposal.  Ford  also 
requested  that  an  alternate  method  of 
specifying  the  filament  location  be 
permitted,  using  filament  centers  instead 
of  a  filament  tolerance  box.  NHTSA 
concurs  because  this  alternative  method 
of  specifying  the  filament  location 
supports  the  agency's  intent  to  ensure 
that  replaceable  light  sources 
manufactured  for  replacement  are 
interchangeable  with  their  original 
equipment  counterparts. 

GM  also  recommended  changes  in 
section  II.  to  accord  with  industry 
technology,  i.e..  use  of  "bulb"  instead  of 
"filament  capsule",  and  "bulb  support" 
in  place  of  "capsule  support."  NHTSA 
has  not  followed  this  reconunendation 
because  it  finds  a  confiict  between  GM's 
terminology  and  that  used  by  the  SAE  in 
its  materials.  For  example,  a  "bulb"  is 
the  entire  replaceable  unit,  not  just  the 
"capsule". 

In  developing  the  new  proposed  part 
564.  NHTSA  has  modified  its  terms  to 
enhance  fairness  and  enforceability. 
Under  the  new  proposal,  manufacturers 
would  submit  information  before,  and 
not  after,  a  new  light  source  enters 
production,  specifically,  60  days  in 
advance.  The  Administrator  is  required 
to  review  the  submission  promptly,  and 
provide  a  response  within  30  days.  This 
will  allow  completion  of  the  review 
process  before  manufacture  begins, 
instead  of  after  production  has  begun, 
and  should  result  in  less  disruption  of 
the  manufacturing  process  should  the 
submission  be  found  unacceptable  by 
NHTSA.  After  information  has  been 
accepted  for  fihng.  no  changes  in  it 
would  be  permitted.  Finally,  the  word 
"Information"  in  the  title  of  the  part  and 
appendix  A  is  not  longer  modified  by 
the  word  "Dimension."  Although  most  of 
the  information  required  to  be  provided 
is  dimensional  in  nature,  the 
manufactiu^r  would  also  be  required  to 
provide  information  relating  to  the 
electrical  specifications  and  the 
marking/designation  of  the  light  source, 
and  this  is  non-dimensional  in  nature. 

Performance  of  Replaceable  Light 
Sources  Other  Than  Type  HB 

In  developing  the  supplemental  notice, 
NHTSA  tentatively  concluded  that 
additional  replaceable  light  sources 
ought  not  to  be  allowed,  even  if 
information  relating  to  them  met  the 
requirements  of  part  564.  unless  the  light 


sources  met  current  performance 
requirements  for  the  HB  Types,  and 
unless  headlamps  equipped  with  them 
performed  with  equivalence  to  those 
equipped  with  single  and  dual  filament 
HB  Type  light  sources.  Thus,  the 
supplemental  notice  departs  from  the 
original  notice  in  proposing  appropriate 
amendments  to  Standard  No.  108  which, 
in  effect,  would  incorporate  part  564  by 
reference. 

Specifically,  after  NHTSA  had 
accepted  information  for  filing  in  part 
564,  Standard  No.  108  would  require  the 
light  source  to  be  designed  to  conform  to 
that  information,  and  to  be  tested  in  the 
same  manner  as  the  current  HB  Type 
replaceable  light  sources.  The  standard 
would  also  require  that  headlamps 
equipped  with  single  and  dual  filament 
part  564  light  sources  meet  the  same 
performance  requirements  as  headlamps 
equipped  with  single  and  dual  filament 
HB  Type  light  sources. 

Because  of  the  equivalence  of 
performance  that  would  be  required  of 
all  replaceable  light  sources,  NHTSA 
proposes  to  amend  the  definition  of 
"standardized  replaceable  light  source" 
to  drop  the  word  "standardized",  and  to 
amend  it  to  substitute  "replaceable  light 
source".  A  "replaceable  light  source" 
would  be  one  designed  to  conform  to 
paragraph  S7.6.  Paragraph  S7.6  would 
drop  the  word  "Standardized"  from  its 
title  and  contain  two  groups  of 
replaceable  light  sources:  Those 
designed  to  conform  to  subparagraphs 
(a)  through  (e)  (Types  HBl  through  HB5). 
and  those  designed  to  conform  to  new 
subparagraph  (g)  (i.e..  in  accordance 
with  their  dimensional  and  performance 
specifications  on  file  in  part  564).  New 
subparagraphs  (f)  and  (h)  would  contain 
certification  and  marking  requirements 
appropriate  for  subparagraphs  (a) 
through  (e),  and  subparagraph  (g)  light 
sources  respectively. 

Current  subparagraphs  (f)  through  (i) 
contain  testing  requirements  for  the  HB 
Types  that  appear  adaptable  for  other 
kinds  of  replaceable  light  sources,  and 
these  would  be  amended  as  appropriate. 
These  are  proposed  as  new 
subparagraphs  (i)  through  (k).  Proposed 
new  subparagraph  (i)  combines  old 
subparagraphs  (f)  and  (g)  since 
subparagraph  (f)  was  only  one  sentence 
long.  Finally,  old  subparagraph  (j]  would 
become  the  final  sentence  to 
subparagraph  (a);  subparagraph  (j) 
references  Figure  3  and  subparagraph 
(a)  is  the  only  place  in  S7.6  concerned 
with  Figure  3. 

Paragraph  S7.5    Replaceable  Bulb 
Headlamp  System  would  also  be 
amended  where  appropriate.  By  adding 
the  word  "replaceable"  before  "lights 


source"  whenever  it  appears  in  S7.5. 
NHTSA  means  to  ensure  in  the  simplest 
manner  possible  that  both  groups  of 
light  sources  under  the  umbrella 
definition  of  "replaceable  light  source" 
are  included.  The  effect  of  the  proposal 
would  be  to  require  that  headlamps 
meet  applicable  photometries  regardless 
of  whether  the  light  source  was 
designed  to  meet  HB  specifications  or 
those  on  file  in  part  564.  However,  new 
dual  filament  bulbs  would  be  restructed 
to  headlamp  systems  providing 
photometries  of  Figure  17  (Type  HB2), 
and  could  not  be  used  in  systems 
providing  the  photometries  associated 
with  systems  using  Type  HBl  or  Type 
HB5  photometries.  NHTSA  asks  for 
comments  on  this  point. 

For  clarity's  sake,  the  notice  sets  forth 
the  complete  text  of  both  S7.5  and  S7.6 
as  it  would  appear  revised. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory     ■ 
Policies  and  Procedures 

NHTSA  has  preliminarily  considered 
the  economic  impacts  of  this  proposal 
and  has  made  a  tentative  determination 
that  it  is  not  major  within  the  meaning 
of  E.0. 12291  nor  significant  under 
Department  of  Transportation  policies 
and  procedures.  To  the  best  of  NHTSA's 
knowledge,  only  two  headlamps  are  not 
currently  designed  to  meet  the  proposed 
photometric  values,  these  being  of 
ellipical  reflector  design.  Further, 
implementation  of  this  proposal  would 
affect  the  cost  of  that  headlamp  only 
minimally.  Therefore,  preparation  of  a 
full  regulatory  evaluation  is  not 
warranted. 

National  En  vironmental  Policy  Act 

NHTSA  has  analyzed  this  proposal 
for  the  purposes  of  the  National 
Environmental  Policy  Act.  It  is  not 
anticipated  that  a  rule  based  on  the 
proposal  would  have  a  significant  effect 
upon  the  environment.  The  design  and 
composition  of  headlamps  or  light 
sources  would  not  change  from  those 
presently  in  production. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  proposal  in  relation  to 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  proposal  would  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
Accordingly,  no  initial  regulatory 
flexibility  analysis  has  been  prepared. 
Manufacturers  of  motor  vehicles, 
headlamps,  and  light  sources,  those 
affected  by  the  proposal,  are  generally 
not  small  businesses  within  the  n^eaning 
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of  the  Regulatory  Flexibility  Act. 
Further,  small  organizations  and 
governmental  jurisdictions  would  be 
significantly  affected  only  if  the  price  of 
new  vehicles,  headlamps,  and  light 
sources  is  more  than  minimally 
impacted.  As  noted  above,  the  agency 
believes  that  substantially  all  current 
headlamps  and  light  sources  are 
designed  to  meed  the  proposed 
photometric  requirements. 

Executive  Order  12612  (Federalism) 

This  proposal  has  also  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  NHTSA  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Paperwork  Reduction  Act.  The 
reporting  and  recordkeeping 
requirements  associated  with  this 
proposal  is  being  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
in  accordance  with  44  U.S.C.  chapter  35 
Administration:  National  Highway 
Traffic  Safety  Administration;  Title: 
Replaceable  Light  Source  Dimensional 
Information;  Need  for  Information:  To 
provide  an  alternative  to  rulemaking  for 
standardizing  headlamp  light  source 
dimensions  and  performance.  Proposed 
Use  of  Information:  Use  by 
manufacturers  of  replacement  light 
sources  for  headlamps;  Frequency:  two 
per  yean  Burden  Estimate:  24  hours; 
Respondents:  two  per  year;  FORMS: 
None;  Average  Burden  Hours  Per 
Respondent:  12.  For  further  information 
contact  the  Information  Requirements 
Division.  M-34,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street, 
SE.  Washington.  DC  202590  (202  (366- 
4735  or  Edward  Clarke  or  Wayne 
Brough,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
room  3228,  Washington.  DC  20503  (202) 
395-7340. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted.  All  comments  must  be 
hmited  not  to  exceed  15  page's  in  length 
(49  CFR  553.21).  Necessary  attachments 
may  be  appended  to  these  submissions 
without  regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 


Counsel.  NHTSA.  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  docket  section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  part  512). 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above,  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  date,  and 
comments  received  after  the  closing 
date  and  too  late  for  consideration  in 
regard  to  the  action  will  be  treated  as 
suggestions  for  future  rulemaking.  The 
NHTSA  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— {AMENDED] 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  be  amended 
as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

571.108    [Amended] 

2.  In  S  571.108    Motor  Vehicle  Safety 
Standard  No.  108.  Lamps.  Reflective 
Devices,  and  Associated  Equipment, 
section  S4,  definition  of  "Replaceable 
bulb  headlamp"  would  be  amended  by 
removing  the  word  "standardized". 

3.  In  section  S4.  the  definition  of 
"Standardized  replaceable  light  source" 
would  be  removed  and  a  new  definition 
"Replaceable  light  source"  would  be 
added  in  alphabetical  order  to  read: 

"Replaceable  light  source  means  an 
assembly  of  a  capsule,  base,  and 
terminals  that  is  designed  to  conform.to 


the  requirements  of  paragraph  S7.6  of 
this  standard. 

4.  Paragraph  S5.71  would  be  amended 
by  adding  the  words  "replaceable  light 
source."  between  the  words  "lamp"  and 
"reflective  device". 

5.  Paragraph  S7.2(d)  would  be  added 
to  read: 

"(d)  Unless  stated  otherwise,  a 
tolerance  of  +/-V4  degree  is  permitted 
during  photometric  performance  tests 
for  any  headlamp  or  beam  contributor, 
and  the  test  points  lOU-OOU  shall  be 
measured  from  the  normally  exposed 
surface  of  the  lens  face." 

6.  Paragraph  S7.3.2(a)(3)  would  be 
removed. 

7.  Paragraph  S7.3.2(e)  would  be  added 
to  read: 

"(e)  The  photometric  performance  of 
Figure  28". 

8.  Paragraphs  S7.3.3.(c),  S7.3.5(c).  and 
S7.36(c)  would  be  added  to  read: 

"(c)  The  photometric  performance  of 
Figure  27." 

9.  In  paragraph  S7.3.4.  the  reference  to 
"(d)"  would  be  revised  to  "(e)". 

10.  In  paragraph  S7.3.8(b)  the  last 
sentence  would  be  removed. 

11.  Paragraph  S7.3.8(g)  would  be 
added  to  read: 

"(g)  The  photometric  performance  of 
Figure  28." 

12.  Paragraph  S7.3.9(d)  would  be 
added  to  read: 

"(d)  The  photometric  performance  of 
Figure  27." 

13.  Paragraph  S7.4(a)(l)(iii)  would  be 
revised  to  read:  "(iii)  Figure  28." 

14.  Paragraph  S7.4(a)(2)(ii)  would  be 
revised  to  read: 

"(ii)  Figure  27." 

15.  Paragraph  S7.4(d)  would  be 
removed,  and  paragraphs  S7.4  (e),  (0. 
(g),  (h).  and  (i)  redesignated  "(d)".  "(e)". 
"(n"."(g)".  and  "(h)"  respectively. 

16.  Paragraph  S7.5  would  be  revised  to 
read: 

"S7.5  Replaceable  Bulb  Headlamp 
System.  Each  replaceable  bulb 
headlamp  system  shall  be  designed  to 
conform  to  the  following  requirements: 

(a)  The  system  shall  provide  only  two 
lower  beams  and  two  upper  beams  and 
shall  incorporate  not  more  than  two 
replaceable  light  sources  in  each 
headlamp. 

(b)  The  photometries  as  specified  in 
paragraphs  (c)  through  (e)  of  this  section 
(depicted  in  Figure  26)  using  any 
replaceable  light  source  of  the  type 
intended  for  use  in  such  system. 

(c)  The  test  requirements  of  sections 
4.1,  4.1.4,  and  performance  requirements 
of  section  5.1.4  of  SAE  J1383  APR85. 
using  the  photometric  requirements 
specified  in  paragraphs  (d)  and  (e)  of 
this  section. 
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(d)  For  a  headlamp  equipped  with 
dual  filament  replaceable  light  sources, 
the  following  requirements  apply: 

(1)  Headlamps  designed  to  conform  to 
the  external  aiming  requirements  of 
S7.7.5.1  shall  have  no  mechanism  that 
allows  adjustment  of  an  individual  light 
source,  or,  if  there  are  two  light  sources, 
independent  adjustment  of  each 
reflector. 

(2)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  two 
lamps,  each  containing  either  one  or  two 
replaceable  light  sources,  shall  be 
provided  as  follows: 

(i)  The  lower  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  outboard  light  source  (or 
upper  one  if  arranged  vertically] 
designed  to  conform  to: 

[1)  The  lower  beam  requirements  of 
Figure  27  if  the  light  sources  in  the 
headlamp  system  are  Type  HBl  or  Type 
HB5,  or  a  combination  thereof;  or 

[2)  The  lower  beam  requirements  of 
Figure  17,  if  the  light  sources  are  Type 
HB2,  or  any  dual  filament  replaceable 
light  source  other  than  Type  HBl  and 
HB5: 

(B)  By  both  light  sources  in  the 
headlamp,  designed  to  conform  to  the 
lower  beam  requirements  specified 
above. 

(ii)  The  upper  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  inboard  light  source  (or  the 
lower  one  if  arranged  vertically] 
designed  to  conform  to: 

[1]  The  upper  beam  requirements  of 
Figure  27,  if  the  light  sources  in  the 
headlamp  system  are  Type  HBl  or  Type 
HB5,  or  a  combination  thereof;  or 

[2]  The  upper  beam  requirements  of 
Figure  17,  if  the  light  sources  are  Type 
HB2;  or  dual  filament  replaceable  light 
sources  other  than  Type  HBl  and  Type 
HB5;or 

(B]  By  both  light  sources  in  the 
headlamp,  designed  to  conform  to  the 
upper  beam  photometries  specified 
above. 

[3)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  four 
lamps,  each  containing  a  single 
replaceable  light  source,  shall  be 
provided  as  follows: 

(i)  The  lower  beam  shall  be  provided 
by  the  outboard  lamp  (or  the  upper  one 
if  arranged  vertically),  designed  to 
conform  to: 

(A]  The  lower  beam  requirements  of 
Figure  27.  if  the  light  sources  in  the 
headlamp  system  are  only  Type  HBl  or 
Type  HB5,  or  a  combination  thereof;  or 

(B)  The  lower  beam  requirements  of 
Figure  15,  if  the  light  sources  are  Type 
HB2,  or  dual  filament  replaceable  light 
sources  other  than  Type  HBl  and  Type 


HB5.  The  lens  of  each  such  headlamp 
shall  be  marked  with  the  letter  "L". 

(ii)  The  upper  beam  shall  be  firovided 
by  the  inboard  lamp  (or  the  lower  one  if 
arranged  vertically),  designed  to 
conform  to: 

(A)  The  upper  beam  requirements  of 
Figure  27.  if  the  light  sources  in  the 
headlamp  system  are  Type  HBl  or  Type 
HB5,  or  a  combination  thereof;  or 

(B)  The  upper  beam  requirements  of 
Figure  15.  if  the  light  sources  are  Type 
HB2.  or  dual  filament  replaceable  light 
sources  other  than  Type  HBl  or  Type 
HB5.  The  lens  of  each  such  headlamp 
shall  be  marked  with  the  letter  "U." 

(e)  The  following  requirements  apply 
to  a  headlamp  system  equipped  with 
any  combination  of  replaceable  light 
sources  except  those  combinations 
specified  in  paragraph  (d)  of  this 
section: 

(1)  Headlamps  designed  to  conform  to 
the  external  aim  requirements  of  S7.7.5.1 
shall  have  no  mechanism  that  allows 
adjustment  of  an  individual  replaceable 
light  source,  or.  if  there  are  two 
replaceable  light  sources,  independent 
adjustment  of  each  reflector. 

(2)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  two 
lamps,  each  containing  a  combination  of 
two  replaceable  light  sources  (other 
than  those  combinations  specified  in 
paragraph  (d)  of  this  section)  shall  be 
provided  only  as  follows: 

(i)  The  lower  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  outboard  light  source  (or 
the  uppermost  if  arranged  vertically) 
designed  to  conform  to  the  lower  beam 
requirements  of  Figure  17;  or 

(B)  By  both  replaceable  light  sources, 
designed  to  conform  to  the  lower  beam 
requirements  of  Figure  17. 

(ii)  The  upper  beam  shall  be  provided 
in  one  of  the  following  ways; 

(A)  By  the  inboard  light  source  (or  the 
lower  one  if  arranged  vertically) 
designed  to  conform  to  the  upper  beam 
requirements  of  Figure  17;  or 

(B)  By  both  replaceable  light  sources, 
designed  to  conform  to  the  upper  beam 
requirements  of  Figure  17. 

(3)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  four 
lamps,  using  any  combination  of 
replaceable  light  sources  except  those 
combinations  specified  in  paragraph  (d) 
of  this  section,  each  lamp  containing 
only  a  single  replaceable  light  source, 
shall  be  provided  only  as  follows: 

(i)  The  lower  beam  shall  be  produced 
by  the  outboard  lamp  (or  upper  one  if 
arranged  vertically),  designed  to 
conform  to  the  lower  beam  requirements 
of  Figure  15.  The  lens  of  each  such 
headlamp  shall  be  permanently  marked 
with  the  letter  "L" 


(ii)  The  upper  beam  shall  be  produced 
by  the  inboard  lamp  (or  lower  one  if 
arranged  vertically),  designed  to 
conform  to  the  upper  beam  requirements 
of  Figure  15.  The  lens  of  each  such 
headlamp  shall  be  marked  with  the 
letter  "U." 

(f)  Each  lens  reflector  unit 
manufactured  as  replacement  equipment 
shall  be  designed  to  conform  to  the 
requirements  of  paragraphs  (d)  and  (e) 
of  this  section  when  any  replaceable 
light  source  appropriate  for  such  unit  is 
inserted  in  it. 

(g)  The  lens  of  each  replaceable  bulb 
headlamp  shall  bear  permanent  marking 
in  front  of  each  replaceable  light  source 
with  which  it  is  equipped  that  states  the 
HB  Type,  if  the  light  source  is  designed 
to  conform  to  paragraphs  (a)  through  (e) 
of  section  87.6,  or  the  bulb  marking/ 
designation  provided  in  compliance  with 
section  VIII  of  appendix  A  of  part  564  of 
this  chapter,  if  the  light  source  is 
designed  to  conform  to  paragraph  (g)  of 
section  S7.6.  No  marking  need  be 
provided  if  the  only  replaceable  light 
source  in  the  headlamp  is  Type  HBl. 

(h)  The  system  shall  be  aimable  in 
accordance  with  section  S7.7. 

(i)  Each  headlamp  shall  meet  the 
requirements  of  sections  S7.4(h)  and  (ij. 
except  that  the  sentence  in  paragraph 
(h)  to  verify  sealing  according  to  section 
S8.10  Sealing  does  not  apply. 

17.  Paragraph  S7.6  would  be  revised  to 
read: 

"S7.6    Replaceable  Light  Sources. 
Each  replaceable  light  source  shall  be 
designed  to  conform  to  the  following 
requirements: 

(a)  A  Type  HBl  replaceable  light 
source  shall  be  designed  to  conform  to 
the  dimensions  specified  in  Figure  3  and 
shall  incorporate  a  silicone  0-ring.  Its 
maximum  power  on  the  lower  beam 
shall  be  50  watts,  and  on  the  upper 
beam,  70  watts.  Its  luminous  flux  in 
lumens  shall  be  700  +/-  15%  on  the 
lower  beam  and  1200  +/-  15%  on  the 
upper  beam.  A  general  tolerance  shall 
apply  to  Figure  3  as  follows:  +  /  -  0.004 
in.  (0.10  mm)  to  all  linear  dimensions 
and  4-  /  -  degree  00  minutes  to  all 
angular  dimensions  except  for 
referenced  dimensions  and  unless 
otherwise  specified. 

(b)  A  Type  HB2  replaceable  light 
source  shall  be  designed  to  conform  to 
the  dimensions  specified  in  Figure  23.  Its 
maximum  power  on  the  lower  beam 
shall  be  65  watts,  and  on  the  upper 
beam,  72  watts.  Its  luminous  flux  in 
lumens  shall  be  910  +/  -  10%  on  the 
lower  beam,  and  1500  +  /  -  10%  on  the 
upper  beam. 

(c)  A  Type  HB3  replaceable  light 
source  shall  be  designed  to  conform  to 
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the  dimensions  specified  in  Figure  19.  Its 
maximum  power  shall  be  70  watts.  Its 
luminous  flux  in  lumens' shall  be  1700 
+  /-  12%. 

(d)  A  Type  HB4  replaceable  light 
source  shall  be  designed  to  conform  to 
the  dimensions  specified  in  Figure  20.  Its 
maximum  power  shall  be  60  watts,  and 
its  luminous  flux  in  lumens  shall  be  1000 
+  /-  15%. 

(e)  A  Type  HB5  replaceable  light 
source  shall  be  designed  to  conform  to 
the  dimensions  specified  in  Figure  24.  Its 
maximum  power  shall  be  60  watts  on 
the  lower  beam,  and  70  watts  on  the 
upper  beam.  Its  luminous  flux  in  lumens 
shall  be  1000  +/-  15%  on  the  lower 
beam,  and  1350  +/-  15%  on  the  upper 
beam. 

(f)  Each  replaceable  light  source 
designed  to  conform  to  paragraphs  (a) 
through  (e)  of  this  section  and 
manufactured  on  or  after  December  1, 
1989,  shall  be  marked  with  the  symbol 
DOT  and  with  a  name  or  trademark  in 
accordance  with  S7.2.  In  addition,  the 
base  of  each  such  light  source  shall  be 
marked  with  its  HB  Type  designation. 

(g)  Any  other  replaceable  light  source 
shall  be  designed  to  conform  to  the 
dimensions  and  electrical  specifications 
furnished  with  respect  to  it  pursuant  to 
part  564  of  this  chapter. 

(h)  Each  replaceable  light  source 
designed  to  conform  to  paragraph  (g)  of 
this  section,  shall  be  marked  with  the 
bulb  marking  designation  specified  for 
such  light  source  in  compliance  with 
section  VIII  of  appendix  A  of  part  564  of 
this  chapter,  with  the  symbol  DOT.  and 
with  a  name  or  trademark  in  accordance 
with  S7.2. 

(i)  The  filament  of  a  replaceable  light 
source  shall  be  seasoned  before 
measurement  of  maximum  power  and 
luminous  flux.  Such  measurement  shall 
be  made  with  the  direct  current  test 
voltage  regulated  within  one  quarter  of 
one  percent.  The  test  voltage  shall  be 
design  voltage,  12.8v.  The  measurement 
of  luminous  flux  shall  be  in  accordance 
with  the  Illuminating  Engineering 
Society  of  North  America,  LM-45;  lES 
Approved  Method  for  Electrical  and 
Photometric  Measurements  of  General 
Service  Incandescent  Filament  Lamps 
(April  1980).  shall  be  made  with  the 


black  cap  installed  on  Type  HBl.  Type 
HB2,  Type  HB4,  and  Type  HB5.  and  on 
any  other  replaceable  light  source  so 
designed,  and  shall  be  made  with  the 
electrical  conductor  and  light  source 
base  shrouded  with  an  opaque  white 
colored  cover,  except  for  the  portion  " 
normally  located  within  the  interior  of 
the  lamp  housing.  The  measurement  of 
luminous  flux  for  the  Types  HB3  and 
HB4  shall  be  with  the  base  covered  with 
a  white  cover  shown  in  Figures  19-1  and 
20-1.  The  white  covers  are  used  to 
eliminate  the  likelihood  of  incorrect 
lumen  measurement  that  will  occur 
should  the  reflectance  of  the  light  source 
base  and  electrical  connector  be  low. 

(j)  The  capsule,  lead  wires  and/or 
terminals,  and  seal  on  each  Type  HBl. 
Type  HB3,  Type  HB4,  and  Type  HB5 
light  source,  and  on  any  other 
replaceable  light  source  which  uses  a 
seal,  shall  be  installed  in  a  pressure 
chamber  as  shown  in  Figure  25  so  as  to 
provide  an  airtight  seal.  The  diameter  of 
the  aperture  in  Figure  25  on  a 
replaceable  light  source  designed  to 
conform  to  paragraph  (e)  of  this  section 
shall  be  that  figure  furnished  for  such 
light  source  in  compliance  with  section 
IV.8  of  appendix  A  of  part  564  of  this 
chapter.  An  airtight  seal  exists  when  no 
air  bubbles  appear  on  the  low  pressure 
(connector)  side  after  the  light  source 
has  been  immersed  in  water  for  one 
minute  while  inserted  in  a  cylindrical 
aperture  specified  for  the  light  source, 
and  subjected  to  an  air  pressure  of 
70kPa  (10  P.S.I.G.]  on  the  glass  capsule 
side. 

(k)  After  the  force  deflection  test 
conducted  in  accordance  with  S9,  the 
permanent  deflection  of  the  glass 
envelope  shall  not  exceed  0.005  in.  (0.13 
mm)  in  the  direction  of  the  applied  force. 

18.  Figures  15. 17.  and  26  would  be 
revised  as  indicated  below. 

Figure  15.— Photometric  Test 
Point  Values 


Figure  1 5.— Photometric  Test 
Point  Values  —  Continued 


Test  points  (degrees) 

cdrruM. 

cdmin. 

Upper  Beam: 

2U-V 

1,500 

1U-3Land3R „ 

5,000 

H-V....: 

70,000 

40,000 

H-3L«nd3R 

15,000 

Test  points  (degrees)^ 

cdmax. 

cd  m»n. 

H-6L  and  6R  

sooo 

H-9L  and  9R 

a.txx) 

H-12Land  12R 

1.500 

1-ViD-V 

• 

5000 

1-\4D-9L  and  9R 

2.000 

2-WD-V 



2.500 

2-VS!(>-12L  and  12R 

1,000 

4D-V 

5.000 

125 

Lower  Beam: 

10U-90U 

{8L  to  8R,  H  to  4U 

S4} 

{4L  to  4H,  H  to  2U 

135} 

1U-1-ViL  to  L 

7ob 

1.000 
3,000 
1,400 

V4U1-V4L  to  L 

HO-1-^L  to  L 

1-V4U-1R  loR 

t1-'/iU-1R  to  5R1 

[450] 

V4U-1R  to3R 

2,700 
20.000 

[1  000] 

ViD-1-VsR 

1D-6L 

10,000 
1  000 

1-V4D-2R 

15,000 

1-ViD-9L  and  9fl 

1  000 

2D-15Land  15R 

850 

4D-4R 

12.500 
7.000 
5,000 

40-V 

H-V 

Figure  17.— Photometric  Test  Point 
Values 


Test  points  (degrees) 

cdmax. 

cd  min. 

Upper  Beam: 

2U-V 

1.500 

1U-3Land3R 

5.000 

H-V 

'78,000 

40,000 

H-3L  and  3R 

15.000 

H-«L  and  BR 

5.000 

H-9L  and  9R 

3,000 

H-12Land  12R 

1,500 

1-V40-V 

5,000 

1-'AD-9L  and  »R 

2,000 

2-VkD-V 

-  2,500 

2-V4D-12L  and  12R 

1,000 

4D-V 

12,000 
128 

Lower  Beam: 

10U-90U            ................ 

{8L  to  8R  H  to  4U 

64} 

{4L  to  4R  H  to  2U 

135} 

1U-1-ViL  to  L 

700 
1,000 
3.000 
1.400 

V4U-1_ViL  to  L 

ViD-1-V4L  to  L 

1-V4U-1R  to  R 

[1-VtU-1R  to  5R] 

[450] 

WU-1R  to3R 

2.700 
20.000 

[1.000] 

WD-1  -  V4,? 

10.000 

1 D-6L 

1.000 

1-WD-2R 

15.000 

1-VtO-9L  and  9R 

1.000 

2D-15L  and  15R 

850 

4D-4R         

12,500 

Figure  26.— Table  of  Photometric  Requirements  for  1 .  Four  Headlamp  Systems  (4);  2.  Tw/o  Headlamp  Systems  (2) 


Light  Source 

HBl 

HB2 

HB3 

HB4 

Typa 

HB5 

HBl 

Fia  27 

Fig.  15(4) 

Fia  17(2) 

Fig.  15(4) 

Ra  17(2) 

Fig.  15(4) 

Fia.  17(2) 

Fig  27 
(2  or  4) 

(2  or  4)  . 

H82 

Fig.  15(4) 

Fig.  17(2) 

Fia  15(4) 

Fig.  15(4) 

Fig.  17(2) 

Fia  15(4) 

Fia  15(4) 

Fig.  15(4) 

Fia  17(2) 

Fia.  15(4) 

Fig.  15(4) 
Fig.  17(2) 
Fig.  15(4) 
Fig.  17(2) 

HB3 ;.. 

Flat  7(2) 

Fia  15(4) 

Fig.  17(2) 

Fig.  17(2) 

Fig.  17(« 

Fig.  17(2) 
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Figure  26.— Table  of  Photometric  Requirements  for  1.  Four  Headlamp  Systems  (4);  2.  Two  Headlamp  Systems  (2)- 

Continued 


Light  Source 

HB1 

HB2 

HB3 

HB4 

Typ« 

HB5 

HB4 _. 

Ra15<4) 

Fig.  17(2) 

Fia  27 

Fig.  15(4) 

Fig.  15(4)  _._ 

Fia  17(2) 

Fig.  15(4).... 

Fig.  17(2).... 

Fia  15(4)   

Fig.  15(4) 
Fig.  17(2) 
Fig.  27 
(2  or  4) 

Fig.17{2) 

Fig.  15(4) 

HB5 „ _ _._ 

Fig.  15(4) 

(2  or  4) 

Fig.  17(2) 

Fig.  17(2) 

Fig.  17(2) 

19.  Figures  27  and  28  would  be  added 
as  indicated  below. 


Figure  27.— Photometric  Test  Point  Values 


Upper  B««m 

Lower  Beam 

Teit  points  (degrees) 

cd.  max. 

od.  ffiin. 

Test  points  (degrees) 

cd.  RlttL 

cd.  min. 

2U-V „ 

1,000 

2,000 
20,000 

10,000 

3,250 

1,500 

750 

5,000 

1,500 

2,500 

750 

1OU-0OU _ 

{8L  to  8R,  H  to  4U} 

{4L  to  4R,  H  to  2U} „.. 

1U-1-1/2L  to  L 

1/2U-1-1/2LtoL 

1  /2D-1  -1  /2L  to  L 

1-1/2U-1RtoR 

[1-1/2U-1R  to5R].._ „ 

125 

{64} 

1U-3L  and  3R 

700 
1,000 
2.500 
1.400 

{135} 

75,000 

"■"""■ 

H-3Land3R „ „... 

[450] 

H-6LafxJ6R „ 

1/2U-1R  to  3R 

Z700 
20,000 

(1000) 

8,000 

750 

H-9Land9R 

1  /2D-1  -1  /2R «... „ 

1D-6L . 

1-1/2D-2R „.    _ 

H-12L  and  12R 

15000 

1-1/2D-V 

1-1/2D-9L  «Kl  9R 

750 

1-1/2D-9L  and  9fl 

2D-15L  and  15R _ .! ...".. 

4D-4R 

■ 'li'sob 

700 

2-1/2D-V .„  . 

2-1  /2D-1 2L  and  1 2R  _           

40-V . 

5,000 

Figure  28.— Photometric  Test  Point  Values 


Upper  Beam 

Lower  Beam  - 

Headlamp  type 

1A1,  1C1. 1G1 

2A1.  2C1,  2Q1 

Headlamp  type 

2A1,2C1,2Q1 

Test  poims  (degrees) 

cd.  max. 

cd.  fnin. 

cd.  max 

cd.  min. 

Test  points  (degrees) 

cd.  max. 

cd.  min. 

2U-V 

60"000 

750 

3,000 
18,000 

12,000 

3,000 

2,000 

750 

3,000 

1,250 

1.500 

600 

750 

2,000 
7,000 

3,000 

2,000 

1,000 

750 

2.000 
750 

1.000 
400 

10U-90U 

{8L  to  BR,  H  to  4U} 

{4L  to  4R.  H  to  2U}D125 

1U-11/2L  to  L 

1/2U-1-1/2L  to  L 

700 
1,000 

'2.700 

20.000 

1U-3L  and  3R   

{64} 
{135} 

H-V 

15,000 

H-3L  and  3R 

1/2D-1-1/2L  to  L 

1-1/2U-1R  to  R 

[1-1/2U-1R  to  5R1 . 

1/2U-1R  to  3R 

1/2D-1-1/2R 

2.500 

(4S0] 

[1,000] 

6,000 

750 

H-6L  and  6R 

H-9L  and  9R _ 

H-12L  and  12R _ 



10-eL 

1-1/2D-2R 

15000 

1-1/2D-V 

1-1/2D-9L  and  9R 

2D-1SL  and  15R 



750 
700 

1-1/2D-9L  and  9R 

2-1  /2D-V 

4D-4R _ 

12,500 

2-1/2D-12L  and  12fl 

5,000 

4D-V _ 

^.■iOO 

......H..*.....*....*. 

20.  A  new  part  564  would  be  added  to 
read  as  follows: 


PART  564— REPLACEABLE  LIGHT 
SOURCE  INFORMATION 

564.1  Scope 

564.2  Purpose. 

564.3  Applicability. 


Sec. 

564.4  Definitions. 

564.5  Reporting  requirements. 
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Appendix  A — Information  to  be 
Submitted  for  Replaceable  Light  Sources 

Authority:  15  U.S.C.  1392, 1401, 1403. 1407; 
delegation  of  authority  at  49  CFR  l.SO. 

S  564.1    Scope. 

This  part  requires  manufacturers  of 
original  equipment  replaceable  light 
sources  used  in  motor  vehicle 
headlighting  systems  to  submit 
dimensional,  electrical  specification, 
and  marking/designation  information  as 
specified  in  this  part. 

9  564.2    PurpoM. 

The  purpose  of  this  part  is  to  ensure 
the  availability  to  replacement  light 
source  manufacturers  of  the 
manufacturing  speciHcations  of  original 
equipment  light  sources  and  thus  ensure 
also  that  replacement  light  sources  are 
interchangeable  with  original  equipment 
light  sources  and  provide  equivalent 
performance,  and  that  redesigned  or 
newly  developed  light  sources  are 
designated  as  distinct  and  different  and 
noninterchangeable  with  previously 
existing  light  sources. 

9564.3  Applicability. 

This  part  appHes  to  manufacturers  of 
replaceable  light  sources  that  are  used 
as  original  equipment  in  motor  vehicle 
headlighting  systems. 

9564.4  D«flnltiont. 

All  terms  defined  in  the  Act  and  the 
regulations  and  standards  issued  under 
its  authority  are  used  as  defined  therein. 

9  564.5    Raporting  rtqulrem«nt«. 

(a)  Each  manufacturer  of  a 
replaceable  light  source  used  as  original 
equipment  in  a  headlighting  system  on  a 
motor  vehicle,  other  than  a  replaceable 
light  source  meeting  the  requirements  of 
paragraphs  (a)  through  (e)  of  section 
S7.6  of  S  571.108  of  the  chapter  shall 
furnish  the  information  speciHed  in 
appendix  A  of  this  part  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Attn:  Replaceable  Light  Source 
Docket. 

(b)  The  manufacturer  shall  submit  the 
information  specified  in  appendix  A  of 
this  part  not  later  than  60  days  before  it 
intends  to  begin  the  manufacture  of  the 
replaceable  light  source  to  which  the 
information  applies.  Each  submission 
shall  consist  of  one  original  set  of 
information  and  10  legible  reproduced 
copies,  all  of  8V4  by  11-inch  paper. 

(c)  The  Administrator  shall  promptly 
review  each  submission,  and  inform  the 
manufacturer  not  later  than  30  days 
after  its  receipt  whether  the  submission 
has  been  accepted.  The  Administrator 
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shall  not  accept  any  submission  that 
does  not  contain  all  the  information 
specified  in  appendix  A  of  this  part,  or  if 
the  information  indicates  that  it  is 
interchangeable  with  any  light  source 
for  which  information  has  been  filed,  or 
with  any  standard  replaceable  light 
source  speci^ed  in  S  571.108  of  this 
chapter. 

(d)  Information  submitted  under  this 
section  is  made  available  for  public 
inspection  not  later  than  the  date  on 
which  a  vehicle  equipped  with  a  new  or 
revised  replaceable  light  source  is 
offered  for  sale; 

Appendix  A — InformatioD  to  b«  Submitted 
for  Replaceable  Light  Sources 

I.  Filament  Position  Dimensions  and 
Tolerance  using  either  Direct  FiKiment 
Dimensions  or  the  Three  Dimensional 
Filament  Tolerance  Box  A.  Lower  beam 
filament  dimensions  or  filament  tolerance 
box  dimensions  and  relation  of  these  to  the 
bulb  base  reference  plane  and  centerline 

1.  Axial  location  of  the  filament  centerline 
or  the  filament  tolerance  box  relative  to  the 
bulb  base  reference  plane 

2.  Vertical  location  of  the  filament 
centerline  or  the  filament  tolerance  box 
relative  to  the  bulb  base  centerline 

3.  Transverse  location  of  the  filament 
centerline  or  the  filament  tolerance  l>ox 
relative  to  the  bulb  base  centerline 

4.  Filament  tolerance  box  dimensions,  if 
used 

B.  Upper  beam  filament  dimensions  or  the 
filament  tolerance  box  dimensions,  and 
relation  of  these  to  the  bulb  base  reference 
plane  and  centerline 

1.  Axial  location  of  the  filament  centerline 
or  the  filament  tolerance  box  relative  to  the 
bulb  base  reference  plane 

2.  Vertical  location  of  the  filament 
centerline  or  the  filament  tolerance  box 
relative  to  the  bulb  base  centerline 

3.  Transverse  location  of  the  filament 
centerline  or  the  filament  tolerance  box 
relative  to  the  bulb  base  centerline 

4.  Filament  tolerance  box  dimensions,  if 
used 

C  If  the  replaceable  light  source  has  both  a 
lower  beam  and  an  upper  beam  filament,  the 
dimensional  relationship  between  the  two 
filament  centerlines  or  the  filament  tolerance 
boxes  may  be  provided  instead  of  referencing 
the  upper  beam  filament  centerline  or 
filament  tolerance  box  to  the  bulb  base 
centerline  or  reference  plane 

U.  Dimensions  Pertaining  to  Filament  Capsule 
and  Capsule  Supports 

A.  Maximum  length  from  bulb  base 
reference  plane  to  tip  of  filament  capsule 

B.  Maximum  radial  distance  from  bul^ 
base  centerline  to  periphery  of  filament 
capsule  and/or  supports 

C.  Location  of  black  cap  relative  to  low 
beam  filament  centerline,  filament  tolerance 
box  or  other  to-be-specified  reference 

D.  Size,  length,  shape,  or  other  pertinent 
features  and  dimensions  for  providing 
undistorted  walls  for  the  filament  capsule 


lU.  Bulb  Base  Interchangeability  Dimensions 
and  Tolerance 

A.  Angular  locations,  diameters,  key/ 
key  way  siees,  and  any  other 
interchangeability  dimensions  for  indevng 
the  bulb  base  in  the  bulb  holder 

B.  Diameter,  width,  depth,  and  surface 
finish  of  seal  groove,  surface,  or  other 
pertinent  sealing  features 

C.  Diameter  of  the  bulb  base  at  the 
interface  of  the  base  and  its  perpendicular 
reference  surface 

D.  Dimensions  of  features  related  to 
retention  of  the  bulb  base  in  the  bulb  holder 
such  as  tabs,  keys,  keyways,  surfaces,  etc. 

IV.  Bulb  Holder  Interchangeability 
Dimensions  and  Tolerance 

A.  Mating  angular  locations,  diameters, 
key/keyway  sizes,  and  any  other 
interchangeability  dimensions  for  indexing 
the  bulb  base  in  the  bulb  holder 

B.  Mating  diameter,  width,  depth,  and 
surface  finish  of  seal  groove,  surface,  or  other 
pertinent  sealing  features 

C  Mating  diameter  of  the  bulb  holder  at 
the  interface  of  the  bulb  base  apeiture  and  its 
perpendicular  reference  surface 

D.  Mating  dimensions  of  features  related  to 
retention  of  the  bulb  base  in  the  bulb  holder 
such  as  tabs.  keys,  keyways.  surfaces,  and 
etc. 

V.  Wiring  Harness  Connector  to  Bulb  Babe 
Interchangeability  Dimensions  and 
Tolerances 

A.  Maximum  depth  of  harness  connector 
insertion  into  bulb  base 

B.  Location  of  electrical  pins  in  bulb  base 

C.  Dimensions  of  electrical  pins  in  bulb 
base — length,  diameter,  width,  thickness  and 
eta 

D.  Fit  of  harness  connector  into  bulb  base 
providing  all  necessary  dimensions,  key/ 
keyway  controls,  and  dimensions,  tapers  and 
etc. 

F.  Dimensions  and  location  of  locking 
features  for  wiring  harness  connector  to  bulb 
base 

G.  Identification  of  upper  beam,  lower 
beam,  and  common  terminals 

VI.  Seal  Specifications  (if  replaceable  light 
source  is  intended  to  be  of  a  sealed  base 
design) 

A.  Type 

B.  Material 

C.  Dimensions 

VIL  Electrical  Specifications  For  Each 
Filament  at  12.8  volts 

A.  Maximum  power  (in  watts) 

B.  Luminous  Flux  with  tolerance  (in 
lumens)  with  black  cap  if  so  equipped, 
measured  in  accordance  with  the  document: 
Illuminating  Engineering  Society  of  North 
American.  LM-45;  lES  Approved  Method  for 
Electrical  and  Photometric  Measurements  of 
General  Service  Incandescent  Filament 
Lamps  (April  1980) 
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VIII.  Bulb  Markings/Designation — ANSI 
number,  ECE  identifier,  Manufacturer's  part 
number,  individually  or  in  any  combination 

IX.  All  Other  Dimensions  or  PerformancR 
Specifications  Necessary  for 
Interehangeability  Purposes  Not  Listed 
Above 

Issued  on:  October  9, 1991. 
Stanley  R.  Scheiner, 

Acting  Associate  Administrator  for 

Rulemaking. 

(FR  Doc.  91-24839  Filed  10-17-91:  8.45  am] 
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Notices 


Federal  Register 
Vol.  56.  No.  202 
rriday.  October  18,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Rulemaking; 
Cancellation  of  Public  Meeting 

The  October  21, 1991  meeting.  1:30-3 
p.m.,  of  the  Committee  on  Rulemaking  of 
the  Administrative  Conference,  notice  of 
which  appeared  in  the  Federal  Register, 
Thurs.,  9/19/91,  Vol.  56,  No.  182,  page 
47446,  is  now  cancelled. 

Dated:  October  10, 1991. 
Jeffrey  S.  Lubbers, 
Research  Director. 
(FR  Doc.  91-25116  Filed  10-17-01;  8:45  am] 

WLUNQ  CODE  (nO-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Alaska  Region;  Legal  Notice  of 
Appealable  Decisions 

agency:  USDA,  Forest  Sei^rice. 
action:  Notice. 

summary:  In  accordance  with  36  CFR 
part  217.  Deciding  Officers  in  the  Alaska 
Region  will  publish  notice  of  decisions 
subject  to  administrative  appeal  in  the 
legal  notice  section  of  the  newspapers 
referenced  in  the  Supplementary 
Information  Section  of  this  notice.  As 
provided  in  36  CFR  217.5,  such  notice 
shall  constitute  legal  evidence  that  the 
agency  has  given  timely  and 
constructive  Notice  of  Decisions  that  are 
subject  to  Administrative  Appeal. 
Newspaper  publication  of  Notices  of 
Decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  in  or  affected  by  a  specific 
decision. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  Notices  of 
Decision  subject  to  Appeal  under  36 
CFR  part  217  shall  be  effective  on 
October  31. 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Sheehy,  Regional  Appeals 
Coordinator,  Alaska  Region,  USDA, 
Forest  Service,  PP&B,  P.O.  Box  21628. 
Juneau.  Alaska  99802,  Area  Code  907- 
586-8887. 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Alaska  Region  will  give 
legal  Notice  of  Decisions  subject  to 
appeal  under  36  CFR  part  217  as  set 
forth  in  the  Federal  Register,  Vol.  56.  No. 
80,  page  19080.  April  25. 1991. 

Dated:  October  8, 1991. 
Michael  A.  Barton, 

Regional  Forester 

(FR  Doc.  91-25117  Filed  10-17-91:  8:45  am) 

BILUNO  CODE  3410-1 1-M 


Rocicy  Mountain  Region:  Colorado, 
Kansas,  Nebraska,  South  Dakota, 
Eastern  Wyoming;  Legal  Notice  of 
Appealable  Decisions 

agency:  Forest  Service,  USDA. 
action:  Notice. 

summary:  Deciding  Officers  in  the 
Rocky  Mountain  Region  will  publish 
notice  of  decisions  subject  to 
administrative  appeal  under  36  CFR  part 
217  in  the  legal  notice  section  of  the 
newspapers  listed  in  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  notice.  As  provided  in  36 
CFR  217.5.  auch  notice  shall  constitute 
legal  evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  Newspaper 
publication  of  notices  of  decisions  is  in 
addition  to  direct  notice  to  those  who 
have  requested  notice  in  writing  and  to 
those  known  to  be  interested  in  or 
affected  by  a  specific  decision. 
DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notices  of 
decisions  subject  to  appeal  under  36 
CFR  part  217  shall  begin  April  5, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Halligan.  Regional  Appeals  and 
Litigation  Coordinator,  Rocky  Mountain 
Region,  11177  W.  8th  Ave.,  Box  25127, 
Lakewood,  Colorado  80225,  Area  Code 
303-236-9430. 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Rocky  Mountain  Region 
will  give  legal  notice  of  decisions 
subject  to  appeal  under  36  CFR  part  217 
in  the  following  newspapers  which  are 
listed  by  Forest  Service  unit.  Where 


more  than  one  newspaper  is  listed  for 
any  unit,  the  first  newspaper  listed  is  the 
primary  newspaper  which  shall  be  used 
to  constitute  legal  evidence  that  the 
agency  has  given  timely  and 
constructive  notice  of  decisions  that  are 
subject  to  administrative  appeal.  As 
provided  in  36  CFR  217.5(d},  the 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  a  notice  of 
decision  in  the  primary  newspaper. 

Decisions  by  the  Regional  Forester 

The  Denver  Post,  published  daily  in 
Denver.  Denver  County,  Colorado,  for 
decisions  affecting  National  Forest 
System  lands  in  the  States  of  Colorado. 
Nebraska,  Kansas,  and  eastern 
Wyoming  and  for  any  decision  of 
Region-wide  impact.  In  addition,  notice 
of  decisions  made  by  the  Regional 
Forester  will  also  be  pubhshed  in  the 
Rocky  Mountain  News,  published  daily 
in  Denver,  Denver  County,  Colorado. 
Notice  of  decisions  affecting  National 
Forest  System  lands  in  the  State  of 
South  Dakota  will  also  be  published  in 
The  Rapid  City  Journal,  published  daily 
in  Rapid  City,  Pennington  County.  South 
Dakota.  For  those  decisions  affecting  a 
particular  unit,  the  newspaper  specific 
to  that  unit  will  be  used. 

Arapaho  and  Roosevelt  National 
Forests,  Colorado 

Forest  Supervisor  Decisions 

The  Denver  Post,  published  daily  in 
Denver,  Denver  County.  Colorado. 

District  Ranger  Decisions 

Redfeather  and  Estes-Poudre  Districts: 

Coloradoan,  published  daily  in  Fort 

Collins,  Larimer  County,  Colorado. 
Pawnee  District:  Greeley  Tribune, 

published  daily  in  Greeley,  Weld 

County,  Colorado. 
Boulder  District:  Boulder  Daily  Camera. 

published  daily  in  Boulder,  Boulder 

County,  Colorado. 
Clear  Creek  District:  Clear  Creek 

Courant,  published  weekly  in  Idaho 

Springs,  Clear  Creek  County, 

Colorado. 
Sulphur  District:  Sulphur  Sky  High 

News,  published  weekly  in  Granby. 

Grand  County,  Colorado. 
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Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  Colorado 

Forest  Supervisor  Decisions 

Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction, 
Mesa  County.  Colorado. 

District  Ranger  Decisions 

Collbran  and  Grand  Junction  Districts: 
Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction, 
Mesa  County.  Colorado. 

Paonia  District:  Delta  County 
Independent,  published  weekly  in 
Delta,  Delta  County,  Colorado. 

Cebolla  and  Taylor  River  Ehstricts: 
Gunnison  Country  Times,  published 
weekly  in  Gunnison,  Gunnison 
County,  Colorado. 

Norwood  District:  Telluride  Times- 
Journal,  published  weekly  in 
Telluride,  San  Miguel  County. 
Colorado. 

Ouray  District:  Montrose  Daily  Press, 
published  daily  in  Montrose, 
Montrose  County,  Colorado. 

Pike  and  San  Isabel  National  Forests 

Forest  Supervisor  Decisions 

Pueblo  Chieftain,  published  daily  in 
Pueblo,  Pueblo  County,  Colorado. 

District  Ranger  Decisions 

San  Carlos  District:  Pueblo  Chieftain, 
published  daily  in  Pueblo,  Pueblo 
County,  Colorado. 

Comanche  District:  Plainsman  Herald, 
published  weekly  in  Springfield,  Baca 
County,  Colorado.  In  addition,  notice 
of  decisions  made  by  the  District 
Ranger  will  also  be  published  in  the 
La  Junta  Tribune  Democrat,  published 
daily  in  La  Junta,  Otero  County, 
Colorado,  and  in  the  Ark  Valley 
Journal,  published  weekly  in  La  Junta, 
Otero  County,  Colorado. 

Cimarron  District:  Tri-State  News, 
published  weekly  in  Elkhart,  Morton 
County,  Kansas. 

South  Platte  District:  Daily  News  Press, 
published  daily  in  Castle  Rock, 
Douglas  County,  Colorado.  In 
addition,  notice  of  decisions  made  by 
the  District  Ranger  will  also  be 
published  in  the  High  Timber  Times, 
published  weekly  in  Conifer,  Jefferson 
County,  Colorado,  and  in  the  Fairplay 
Flume,  published  weekly  in  Fairplay, 
Park  County,  Colorado. 

Leadville  District:  Herald  Democrat, 
published  weekly  in  Leadville.  Lake 
County,  Colorado. 

Salida  District:  The  Mountain  Mail, 
published  daily  in  Salida.  Chaffee 
County,  Colorado. 

South  Park  District:  Fairplay  Flume, 
published  weekly  in  Fairplay.  Park 
County,  Colorado. 


Pikes  Peak  District:  Gazette  Telegraph, 
published  daily  in  Colorado  Springs, 
El  Paso  County,  Colorado. 

Rio  Grande  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

Valley  Courier,  published  daily  in 
Alamosa,  Alamosa  County,  Colorado. 

District  Ranger  Decisions 

Valley  Courier,  published  daily  in 
Alamosa,  Alamosa  County,  Colorado. 

Routt  National  Forest.  Colorado 

Forest  Supervisor  Decisions 

Steamboat  Pilot,  pubhshed  weekly  in 
Steamboat  Springs,  Routt  County, 
Colorado.  In  addition,  for  decisions 
affecting  an  inHiVkiiial  district(8).  the 
local  district(8]  newspaper  will  also 
be  used. 

District  Ranger  Decision 

Bears  Ears  District:  Northwest  Colorado 
Daily  Press,  published  daily  in  Craig, 
Moffat  County,  Colorado.  In  addition, 
notice  of  decisions  by  the  District 
Ranger  will  also  be  published  in  the 
Hayden  Valley  Press,  published 
weekly  in  Hayden,  Routt  County, 
Colorado,  and  in  the  Steamboat  Pilot, 
published  weekly  in  Steamboat 
Springs,  Routt  County,  Colorado. 

Yampa  and  Hahns  Peak  Districts: 
Steamboat  Pilot,  published  weekly  in 
Steamboat  Springs,  Routt  County, 
Colorado. 

Middle  Park  District:  Middle  Park 
Times,  published  weekly  in 
Kremmling,  Grand  County.  Colorado. 

North  Park  District:  Jackson  County 
Star,  published  weekly  in  Walden, 
Jackson  County.  Colorado. 

San  Juan  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

Durango  Herald,  published  daily  in 
Durango,  La  Plata  County,  Colorado. 

District  Ranger  Decisions 

Durango  Herald,  published  daily  in 
Durango.  La  Plata  County,  Colorado. 

White  River  National  Forest.  Colorado 

Forest  Supervisor  Decisions 

The  Glenwood  Post,  published  Monday 
through  Friday  in  Glenwood  Springs, 
Garfield  County,  Colorado. 

District  Ranger  Decisions 

Aspen  District:  Aspen  Times,  published 

weekly  in  Aspen,  Pitkin  County. 

Colorado. 
Blanco  District:  Meeker  Herald. 

published  weekly  in  Meeker,  Rio 

Blanco  County,  Colorado. 
Dillon  District:  Summit  Sentinel. 

published  twice  weekly  in  Frisco, 

Summit  County.  Colorado. 


Eagle  District:  Eagle  VaHey  Enterprise, 

published  weekly  in  Eagle,  Eagle 

County,  Colorado. 
Holy  Cross  District:  Vail  Trail,  published 

weekly  in  Mintum,  Eagle  County, 

Colorado. 
Rifle  District:  Rifle  Telegram,  published 

weekly  in  Rifle,  Garfield  County, 

Colorado. 
Sopris  District:  Valley  Journal,  published 

weekly  in  Carbondale,  Garfield 

County,  Colorado. 

Nebraska  National  Forest,  Nebraska 
Forest  Supervisor  Decisions 

The  Rapid  City  Journal,  pubhshed  daily 
in  Rapid  City,  Pennington  County. 
South  Dakota  for  decisions  ejecting 
National  Forest  System  lands  in  the 
State  of  South  Dakota. 

The  Omaha  World  Herald,  published 
daily  in  Omaha.  Douglas  County, 
Nebraska  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  Nebraska. 

District  Ranger  Decisions 

Bessey  District:  The  North  Platte 
Telegraph,  published  daily  in  North 
Platte,  Lincoln  County,  Nebraska. 

Samuel  R.  McKelvie  National  Forest: 
The  Valentine  Newspaper,  published 
weekly  in  Valentine.  Cherry  County. 
Nebraska. 

Fall  River  and  Wall  Districts:  The  Rapid 
City  Journal,  published  daily  in  Rapid 
City,  Pennington  County,  South 
Dakota. 

Pine  Ridge  District:  The  Chadron 
Record,  published  weekly  in  Chadron, 
Dawes  County,  Nebraska. 

Black  Hills  National  Forest,  South 
Dakota  and  eastern  Wyoming 

Forest  Supervisor  Decisions 

The  Rapid  City  Journal,  published  daily 
in  Rapid  City,  Pennington  County, 
South  Dakota. 

District  Ranger  Decisions 

The  Rapid  City  Journal,  published  daily 
in  Rapid  City,  Pennington  County, 
South  Dakota. 

Bighorn  National  Forest.  Wyoming 

Forest  Supervisor  Decisions 

Sheridan  Press,  published  daily  in 
Sheridan,  Sheridan  County,  Wyoming. 
In  addition,  for  decisions  affecting  an 
individual  district(s),  the  local 
district(s)  newspaper  will  be  used  (see 
listing  below). 

District  Ranger  Decisions 

Tongue  District:  Sheridan  Press, 
published  daily  in  Sheridan.  Sheridan 
County.  Wyoming. 
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Buffalo  District:  Buffalo  Bulletin, 
published  weekly  in  Buffalo,  Johnson 
County,  Wyoming. 

Medicine  Wheel  District:  Lovell 
Chronicle,  published  weekly  in  in 
Lovell,  Big  Horn  County,  Wyoming. 

Tensleep  District:  Northern  Wyoming 
Daily  News,  published  daily  in 
Worland,  Washakie  County, 
Wyoming. 

Peintrock  District:  Greybull  Standard, 
published  weekly  in  Greybull.  Big 
Horn  County.  Wyoming. 

Medicine  Bow  National  Forest, 
Wyoming 

Forest  Supervisor  Decisions 

Laramie  Daily  Boomerang,  published 
daily  in  Laramie,  Albany  County, 
Wyoming. 

District  Ranger  Decisions 

Laramie  District:  Laramie  Daily 
Boomerang,  published  daily  in 
Laramie,  Albany  County,  Wyoming. 

Douglas  District:  Casper  Star-Tribune, 
published  daily  in  Casper,  Natrona 
County.  Wyoming. 

Brush  Creek  and  Hayden  Districts: 
Rawlins  Daily  Times,  published  daily 
in  Rawlins.  Carbon  County,  Wyoming. 

Shoshone  National  Forest,  Wyoming 

Forest  Supervisor  Decisions 

Cody  Enterprise,  published  twice 
weekly  in  Cody.  Park  County, 
Wyoming. 

District  Ranger  Decisions 

Clarks  Fork  District:  Powell  Tribune, 

published  twice  weekly  in  Powell, 

Park  County,  Wyoming. 
Wapiti  and  Greybull  Districts:  Cody 

Enterprise,  published  twice  weekly  in 

Cody,  Park  County,  Wyoming. 
Wind  River  District:  The  Dubois 

Frontior,  published  weekly  in  Dubois, 

Teton  County,  Wyoming. 
Lander  District:  Wyoming  State  Journal. 

published  twice  weekly  in  Lander, 

Fremont  County,  Wyoming. 

Dated:  October  11, 1991. 
Gary  E.  Cargill 

Regional  Forester. 

(FR  Doc.  91-25118  Filed  10-17-91;  8:45  am] 

WLUNG  CODE  3410-11-M 


Coyote  Hollow  Timber  Sale  Project, 
Dixie  National  Forest,  Garfield  County, 
UT 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 


statement  (EIS)  on  a  proposal  to  harvest 
timber  in  the  Coyote  Hollow  area  of  the 
Escalante  Ranger  District,  Dixie 
National  Forest.  The  area  is 
approximately  18  miles  northwest  of 
Escalante,  Utah. 

DATES:  The  Forest  Service  has  received 
public  comments  concerning  this  project 
on  the  following  occasions:  May  13, 1991 
(scoping  letter)  and  August  28, 1991 
(public  meeting/field  trip).  All  comments 
received  from  previous  scoping  efforts 
will  be  incorporated  into  the  analysis 
process.  Additional  written  comments  to 
be  considered  in  the  Draft  EIS  (DEIS) 
should  be  submitted  on  or  before 
November  18, 1991. 
ADDRESSES:  Submit  written  comments 
to:  District  Ranger,  Escalante  Ranger 
District.  Dixie  National  Forest.  P.O.  Box 
248.  Escalante,  UT  84728. 
FOR  ADDITIONAL  INFORMATION: 
Direct  questions  about  the  proposed 
action  and  EIS  to  David  Keefe. 
Interdisciplinary  Team  Leader. 
Escalante  Ranger  District.  P.O.  Box  246, 
Escalante.  UT  84726.  phone  (801)826- 
4221. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  area  encompasses 
approximately  3.888  acres  on  National 
Forest  System  Lands.  The  area  is 
characterized  by  stands  of  aspen, 
Englemann  spruce  and  subalpine  fir 
bordering  Coyote  Hollow. 

Most  of  the  area  was  logged  in  the 
mid  1960'8.  Present  use  of  the  area 
includes  permitted  cattle,  fuelwood  and 
Christmas  tree  gathering,  hunting,  off 
road  vehicle  traveling,  and 
snowmobiling.  The  analysis  area 
includes  land  designation  under  the 
Dixie  National  Forest  Land  and 
Resource  Management  Plan  as:  Roaded 
Natural  Recreation  (2B);  Wildlife 
Habitat  MIS  Species  (4B);  and  Wood 
Production  and  Utilization  (7A). 

The  proposed  action  is  to  harvest 
stands  of  aspen  and  Englemann  spruce/ 
subalpine  fir  using  both  even  and 
uneven  aged  management  practices.  The 
objectives  are  to  increase  size  class 
diversity,  growth  and  yield,  forest 
health,  and  stand  and  species  diversity. 

Preliminary  issues  that  have  been 
identified  through  scoping  to  date 
include  project  effects  on:  Visual  quality 
in  the  travel  corridor,  threatened  and 
endangered  species,  economic  efficiency 
of  the  sale,  impacts  to  the  local 
economy,  old  growth,  bit  game  forage/ 
cover  ratios,  MIS  habitat,  wildlife 
impacts  from  increased  road  access, 
forest  health,  growth  and  yield,  size 
class  diversity,  maintenance  of  aspen 
stands,  and  regeneration  of  spruce. 

A  reasonable  range  of  alternatives 
will  be  considered.  One  of  these  will 


include  the  "no  action"  alternative  in 
which  the  proposed  action  will  not  be 
implemented,  but  current  management 
activities  Would  continue  (recreation, 
cattle  grazing,  fuelwood  gathering,  etc.). 

The  EIS  plan  will  tier  to  the  Dixie 
National  Forest  Land  Resource 
Management  Plan  (DNF-LRMP)  FEIS 
(1986)  which  has  specified  Forest  Plan 
goals,  objectives,  desired  future 
condition,  management  area  direction, 
and  standards  and  guidelines  for  this 
area. 

As  lead  agency,  the  Forest  Service 
will  analyze  and  document  direct, 
indirect,  and  cumulative  environmental 
effects  of  a  range  of  alternatives.  Each 
alternative  will  include  mitigation 
measures  and  monitoring  requirements. 

Hugh  C.  Thompson,  Forest  Supervisor, 
Dixie  National  Forest  is  the  responsible 
o^icial. 

The  comment  period  on  the  drart  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  proposed 
action  participate  at  that  time.  To  be 
most  helpful,  comments  on  the  DEIS 
should  be  as  specific  as  possible  and 
may  discuss  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  CEQ 
Regulations  for  implementing  the 
procedural  provisions  of  NEPA  at  40 
CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of 
DEIS's  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewers' 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519.  553  (1978).  Environmental 
objections  that  could  have  been  raised 
at  the  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  FEIS. 
City  ofAngoon  v.  Model,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  This  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  the  time  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  EIS. 

The  DEIS  is  expected  to  be  available 
for  review  by  November  1991.  The 
Record  of  Decision  and  FEIS  is  expected 
to  be  available  by  March  1992. 

Dated:  October  10. 1991. 
Hugh  C.  Thompson. 

Forest  Supervisor,  Dixie  National  Forest. 
|FR  Doc.  91-25063  Filed  10-17-91;  8:45  am) 

MIXING  COOC  1410-1141 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Institute  of  Standards 
and  Technology. 

Title:  Manufacturing  Technology 
Centers. 

Form  Number  N/A. 

Type  of  Request:  Reinstatement  of 
previously  approved  collection. 

Burden:  20  respondents;  800  reporting 
hours:  average  response  time  is  40 
hours. 

Needs  and  Uses:  In  accordance  with  the 
provisions  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988. 15  U.S.C. 
278k.  the  National  Institute  of 
Standards  and  Technology  seeks  to 
announce  the  availability  of  funds, 
announce  a  public  briefmg  for 
potential  applicants,  and  request 
proposals  for  up  to  three  new 
Manufacturing  Technology  Centers. 
The  purpose  of  the  infbrmation 
collection  is  to  secure  sufficient 
information  from  proposers  to  make  it 
possible  for  the  National  Institute  of 
Standards  and  Technology  to 
determine  applicant  eligibility  and 
select  awardees. 

Affected  Public:  Non-profit  institutions. 

Frequency:  One-time  response. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
202-395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michalsl  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein.  OMB  Desk  Officer, 
room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated;  October  15. 1991. 
Edward  MicbaU. 

Department  Clearance  Officer.  Office  of 
Management  and  Organizations. 
(FR  Doc.  91-25187  Filed  10-17-91:  8:45  am] 

BILLmO  CODE  3S10-CW-M 


International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  September 
anniversary  dates.  In  accordance  with 
the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

EFFECTIVE  DATE:  October  18. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Roland  L.  MacDonald,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230, 
telephone  (202)  377-2104. 

SUPPt^MENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  ("the 
Department")  has  received  timely 
requests,  in  accordance  with 
§  353.22(a)(1)  of  the  Department's 
regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders  and  findings. 

Initiation  of  Reviews 

In  accordance  with  S§  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  September  30. 1992. 


Antidumping  duty  proceedings 
srid  firms 

Periods  to  be 
reviewed 

Canada 

Replacement  Parts  for  Self- 
PropeXed          Bituminoim 
Pavmg  Equipment  A-122- 
057 

Allatt  Paving  Equipment 

Hong  Kong 
Sweaters  Wholly  or  in  Chief 

Weight      of      H^an-Made 

Fiber  8-582-602 

9/1/90-8/31/91 

Afasia  Knitting  Factory  (HK). 
Ltd „.... 

4/27/90-8/31/91 

Antidumping  duty  proceedings 

Periods  to  be 

andfimw 

fOVIOWOQ 

Bond  Manufacturing  Compa- 

ny. Ltd 

Chung  Cheung  Knitting  Fac- 

tory 

Comitex  Knitters,  Ltd 

Esquel  Entarprisas,  Ltd 

Everest  Knitwear,  Ltd 

Fang  Brothers  Knitting.  Ltd 

Fortuna  Knits 

Gee  Cheung  Knitting 

Great  Wind 

Hayward  Knitters 

Just  Fashions  International 

Ken  Shing  Knitting  Factory 

Kent  Phone 

King  A  Knitting  Fading 

Ko  Tang  Knitting  Factory 

Lamagwa 

Liaoning  Knitwear 

Maurice  Knitters 

Peninsula  Knitters,  Ltd 

Shul  Ung  Industries  Co..  Ltd 

SImae  Knitting  Factory 

Sun  Hing  Knitting  Factory. 

Ltd 

Tai  Wah  Garment  &  Knitt'mg 

Factory 

Union  Knitting  Factory  Ca. 

Ltd 

Wai  Tai  Knitwear 

Wing  YIck  Knitting  Factory 

Wiseknit  Factory 

Italy 

Pads  for  Woodwind  Instru- 

ment Keys  A-475-017 

Pads  Manufacture 

9.1/90-^/31/91 

Koroa 

Sweaters  Wholly  or  in  Chief 

Weight      of      Man-Made 

Fiber  A-580-806 

Baik  Yang  Co..  Ltd 

4/2"'/90-8/31/91 

Bangil  industnes  Ltd 

Boun  Kyung 

Bum  Yang  Apparel 

Chai-Knit  Trading  Co..   Ltd 

Chang  Jae 

Cheon  Woo  Express 

Chin  Jl  Industries 

Chongju  Textiles  Co.,  Ltd 

Choongbang  Co..  Ltd 

Chun  Ji  Ind.  Co.,  Ltd 

Chunji  Sanup  Inc. 

Dae  Kyung  Industries 

Dae  Yu  Industries 

Daellm 

Daewoo  Corporation 

Daishin  Trading  Co.,  Ltd 

Do  Sung  Textile  Co.,  Ltd 

- 

Dong  Kwang  Corporation 

Dong  Woo  Co.,  Ltd 

Dong  Woo  Silk  Co.,  Ltd 

Doo  Seung  Textile  Co.,  Ltd 

Doo  San  Ind.  Co.,  Ltd 

Full  Bright  Ind.  Co.,  Ltd 

Goo  San  Trading 

Ha  Yang  Knitting  Factory 
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Antidumping  duty  proceedings 
and  firms 


0-8/31/91 


0-8/31/91 


Hanil  Habsum  Sumryu,  Inc 
Hanil    Synthetic    Fiber    Ind. 

Co.,  Ud 
Hanjoo  Shpg.  IntI 
Hanjoo  Corporation 
Hanlim 
Hoe  Jun  Knit  Goods  Co., 

Ltd 
Hwa  Jin  Apparel 
Hwa  Man  Irxiustnes 
Hyop  Sung 

Hyop  Woon  Enterprise 
Jo  Woo 
Jung  Woi>g 
Jung  Woo  Co.,  Ltd 
Kee  Ryung  Ind.  Co..  Ltd 
Kolon  Sangsa  Inc 
Kook  Industries 
Kuk  Rim 

Kunja  Ind.  Co..  Ltd 
Ryu   Keuig   Industrial   Co., 

Ltd 
Ryu  Kyung 
Sam  Han  Sytheticfiber  Co.. 

Ltd 
Sam  Jin  Irxlustries 
Sam  Jing  Industries 
Samdo  Muelsan  Inc 
Samsung  Muelsan,  Inc 
Sangjin  Muelsan.  Inc 
Se  Dong  Co..  Ltd 
Shen  Heung  Textile 
Shin  Chang  Knitting 
Shinwon     Tong-Sang 

Ltd 
Suh  Cheon  Company, 
Sung  Hwa  Gamient 
Sunny  Sangsa  Inc 
Tae   Kwang   Industrial   Co.. 

Ltd 
Uksung  Ca,  Ltd 
Wahjin 

Woorin  Trading 
Yak  Jin  Trading  Corporation 
Ye  In 

Yoo  Ctiang  Enterprise 
Young  Woo  A  Co..  Ltd 
Yurim  Company,  Ltd 
Yuwon  Trading 
Taiwan 
Sweaters  Wholly  or  in  Chief 

Weight     of      Man-Made 

Fiber  A-583-e08 
Bay  Flower  Knitting  Co.,  Ltd . 
Bonanaza    Industnes    Co.. 

Ud 
Chen  &  Yu  Corporation 
Chen  Hwa  Knitting 
Chailie  International 
Chin  Shing  Knitting 
Chun  Te  Enterpnses 
Chung  Ung  Co.,  Ltd 
Chung  SNng  Textiles 
Chung   Tai   Industries 

Ltd 
ChweIco,  Ud 
Danzas 

Diing  Luh  Yuh  Enterprises 
Finery   Garments   Manufac- 

tunng  Ca.  Ltd 


Co.. 


Ltd 


Co.. 


Periods  to  be 


4/27/90-8/31/91 


Antidumping  duty  proceedings 

Penodstobe 

and  firms 

reviewed 

Hsing  Tai  Knitting 

Hualey  Knitwear 

Jau  Pemg  Knitting 

Jiing  Sheng  Knitting 

Keelung  Ctothing  Co.,  Ltd 

Maco  Knitting 

Modern  Knitting  MiHs 

New  Northern  Knitting  Co., 

Ltd 

Oriental  Knitting  Co..  Ltd 

Taih  Yung   Enterprise  Co.. 

Ltd 

The     Workshop     Industrial 

Co..  Ltd 

Union  Culling  Knits 

Yuan  Hwei  Ind 

Yung  Lien  Garments 

Counten^aiHng   Duty   Proceed- 

ings 

Argentina 

Certain      Welded      Carbon 

Steel     Pipe    and    Tube 

Products  C-357-e01 

1/1/90-12/31/90 

Naw  Zealand 

Lamb  Meat  C-61 4-503 

4/1/90-3/31/91 

Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
§  353.34(b)  and  §  355.34(b)  of  the 
Department's  regulations. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  353.22(c)  and  355.22(c)  (1989). 

Dated:  October  10, 1991. 
Joseph  A.  Spetiini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-25188  Filed  10-17-81:  8:45  am| 

BILUNQ  CODE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Killer  Whales;  Public  IMeeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
action:  Notice  of  public  meeting. 

summary:  The  National  Marine 
Fisheries  Service  (NMFS)  %vill  hold  a 
public  meeting  to  hear  comments  on 
issues  raised  about  the  capture,  care 
and  maintenance  of  liilier  whales  for 
purposes  of  public  display. 

DATES:  The  meeting  will  be  held  on 
Friday,  November  22. 1991.  beginning  at 
9  a.m.  Written  comments  received  by 
December  1, 1991  will  be  made  part  of 
the  record  of  the  meeting. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  INFORMATION 
CONTACT  listed  below.  The  meeting 
will  be  held  in  the  Lobby  Conference 
Room.  Silver  Spring  Metro  Center  #1, 
1335  East- West  Highway.  Silver  Spring. 
Maryland  20910. 


For  more  information  contact  Ann  D. 
Terbush,  Chief,  Permits  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service.  1335  East-West 
Highway  (SSMC#1).  Silver  Spring. 
Maryland  20910  (301/427-2289). 

Dated:  October  10, 1991. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

(FR  Doc.  91-25091  Filed  10-17-91;  8:45  am] 

MLUNO  COOE  351ft-23-«l 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council  (Council)  has 
scheduled  the  following  committee  and 
technical  team  meetings: 

The  Individual  Fishing  Quota 
Technical  Implementation  Team  (IFQ 
Technical  Implementation  Team)  wiU 
meet  October  15-17, 1991,  at  the 
National  Marine  Fisheries  Service, 
Alasl^a  Fisheries  Science  Center,  7800 
Sand  Point  Way,  NE.,  Building  4,  room 
2079,  Seattle,  WA.  On  October  15  the 
IFQ  Technical  Implementation  Team 
will  begin  its  meeting  at  1  p.m.,  to 
discuss  the  details  of  implementing, 
monitoring  and  enforcing  the  Coimcil's 
preferred  alternative  for  an  IFQ  system 
for  the  sablefish  and  halibut  fisheries  off 
Alaska. 

A  recently  appointed  Group  of 
Industry  Members  (Industry  Group)  will 
meet  October  17-18  and  November  4-5, 
1991.  On  October  17  the  Industry  Group 
will  begin  its  meeting  at  3  p.m.,  at  the 
same  location  above,  and  discuss  the 
same  agenda  item  above,  as  the  IFQ 
Technical  Implementation  Team. 

On  November  4-5  the  Industry  Group 
will  meet  in  the  Federal  Building,  Bureau 
of  Indian  Affairs  Conference  Room  9109 
Mendenhall  Road,  Juneau,  AK.  On 
November  4  the  Industry  Group  will 
begin  its  meeting  at  8  a.m.  No  agenda 
has  been  set  yet  for  this  meeting. 

The  Gulf  of  Alaska  and  Bering  Sea/ 
Aleutian  Island  Groundfish  Fishery' 
Management  Plans'  Teams  (GOA/BSA 
Groundfish  Plan  teams)  will  meet  on 
November  12-15, 1991,  at  the  same 
location,  above,  as  the  IFQ  Technical 
Implementation  Team.  On  November  12 
the  GOA/BSA  Groundfish  Teams  will 
begin  meeting  at  1  p.m.,  to  review  the 
results  of  recent  surveys  and  to  prepare 
final  stock  assessment  and  fishery 
evaluation  documents.  The  Teams  also 
will  develop  recommendations  for  the 
1992  specifications  and  apportionments 
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for  the  groundfish  species  under  the 
Council's  jurisdiction. 

For  more  information,  contact  Chris 
Oliver,  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510;  telephone:  (907) 
271-2809. 

Dated:  October  11. 1991. 
David  S.  Crestin. 

Deputy  Director.  Office  of  Fisheries 
Conservation  and Mar.agement,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-25113  Filed  10-17-91;  8:45  am) 

BILLING  CODE  3510-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  procurement  list. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

EFFECTIVE  DATE:  November  18, 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

August  16  and  23, 1991,  the  Committee 
for  Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (56  FR  40872  and  41833)  of 
proposed  additions  to  the  procurement 
list.  After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  4&-48c  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 


b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Eraser,  Mechanical  Pencil,  Refill — 
751 0-01 -31 8-8641,  7510-01-332-8794. 

Services 

Janitorial/Custodial.  North  Hills 

USARC.  9225  Peebles  Road,  Allison 

Park,  Pennsylvania. 
Janitorial/Custodial,  COL  Harold  Steele 

USARC,  6482  Aurelia  Street, 

Pittsburgh,  Pennsylvania. 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  950  Saw  Mill  Run  Boulevard. 

Pittsburgh.  Pennsylvania. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  91-25170  Filed  10-17-91;  8:45  am] 

MLUNa  COOE  6U0-23-M 


Procurement  Ust;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  18. 1991. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 


procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  Services  to  the 
procurement  list; 

Commodities 

Case,  Spectacle— 6540-01-188-6023. 
Envelope  Case,  Map  and 
Photograph— 8460-01-113-7575 

Services 

Grounds  Maintenance.  The  Kennedy 
Center,  Washington.  DC. 

Janitorial/Custodial,  Federal  Building, 
First  &  Water  Streets,  Alpena,  Michigan. 

Janitorial/Grounds  Maintenance. 
Federal  Aviation  Administration,  Air 
Traffic  Control  Tower  and  Automated 
Flight  Service  Station,  Islip,  New  York. 

Janitorial/Grounds  Maintenance, 
Federal  Aviation  Administration,  Air 
Traffic  Control  Tower,  Framingdale, 
New  York. 
Beverly  L.  Milkman 
Executive  Director. 
(FR  Doc.  91-25171  Filed  10-17-91;  8:45  am] 

BILUNQ  COOE  M20-S3-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Rule  Amendment  Relating  to 
Give-Up  Charges  and  Payment  of 
Floor  Brokerage 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  proposed  contract 

market  rule  amendment. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME"  or  "Exchange")  has 
submitted  a  proposed  rule  amendment 
to  the  Commodity  Futures  Trading 
Commission  for  its  review.  The  purpose 
of  the  rule  amendment  is  to  establish  the 
CME's  policy  on  the  payment  of 
brokerage  to  floor  brokers  executing 
give-up  trades. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  the  Director  of  the  Division  of 
Trading  and  Markets  with  the 
concurrence  of  the  General  Counsel,  has 
determined,  on  behalf  of  the 
Commission,  that  publication  of  the 
proposed  rule  amendment  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons.  Accordingly,  the 
Division,  on  behalf  of  the  Commission, 
is  publishing  the  proposed  rule 
amendment  for  public  comment. 
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DATES:  Comments  must  be  received  on 

or  before  November  18, 1991. 

FON  FURTHER  INFORMATION  CONTACT. 

John  C.  Lawton,  Associate  Director,  or 
Christopher  K.  Bowen.  Attorney. 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581.  Telephone:  (202) 
254-8955. 

SUPPLEMENTARY  INFORMATION:  By  letter 
dated  August  26, 1991.  the  CME 
submitted  a  proposed  amendment  to 
Exchange  Rule  851  under  section  5a(12) 
of  the  Commodity  Exchange  Act  ("Act"). 
Currently,  under  Exchange  Rule  851, 
when  a  clearing  member  transmits  an 
order  which  is  to  be  transferred  to 
another  clearing  member,  the  clearing 
member  transmitting  the  order  may 
charge  a  fee,  called  a  give-up  charge,  for 
reach  contract  purchased  or  sold.  The 
rule  further  states  that  this  fee  shall  be 
paid  by  the  clearing  member  to  whom 
the  order  is  transferred  and  may  be 
charged  to  the  customer. 

The  Exchange  has  represented  that 
the  rate  of  floor  brokerage  paid  for  such 
transactions  often  is  arrived  at  between 
the  floor  broker  and  the  executing 
clearing  member  but  is  paid  by  the 
carrying  broker,  According  to  the 
Exchange,  this  situation  has  caused 
confusion  and  disputes  among  its 
members. 

The  proposed  CME  rule  amendment 
would  add  a  further  provision  to  this 
rule  relating  to  the  payment  of  floor 
brokerage.  Proposed  Rule  851.B  would 
require  that  if  an  order  is  directed  to  one 
clearing  member  for  execution  and  to 
another  clearing  member  to  carry  the 
position,  it  shall  be  the  obligation  of  the 
clearing  member  carrying  the  position  to 
pay  the  floor  broker  at  the  rate  agreed 
between  the  carrying  clearing  member 
and  the  floor  broker.  If  there  is  no  such 
agreement,  the  rule  would  provide  for 
payment  at  the  rate  agreed  upon  by  the 
floor  broker  and  the  executing  clearing 
member.  Finally,  the  rule  amendment 
would  provide  that  the  carrying  and 
executing  clearing  members  could 
allocate  the  cost  of  floor  brokerage 
between  them  in  any  manner  that  they 
deem  appropriate. 

Acting  pursuant  to  the  authority 
delegated  pursuant  to  Commission 
Regulation  140.96.  the  Director  of  the 
Division  of  Trading  and  Markets,  with 
the  concurrence  of  the  General  Counsel, 
has  determined,  on  behalf  of  the 
Commission,  that  publication  of  the 
proposed  rule  amendment  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons.  Accordingly,  the 
Division,  on  behalf  of  the  Commission, 


is  publishing  the  proposed  rule 
amendment  or  public  comment  The 
Commission  requests  comments  on  any 
aspects  of  the  proposed  rule  amendment 
that  members  of  the  public  believe  may 
raise  issues  under  the  Act  or 
Commission  regulations. 

Copies  of  the  CME  submission  are 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  Copies  may  also 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-6314. 

Ajiy  person  interested  in  submitting 
written  data,  views,  or  comments  on  the 
proposed  rule  amendment  should  send 
such  comments  to  lean  A.  Webb. 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.  20581 
by  the  specified  date. 

Issued  in  Washington.  DC  on  October  11. 
1991. 

Andrsa  M.  Corcoran. 

Director.  Division  of  Trading  and  Markets. 
(FR  Doc.  91-25071  Filed  10-17^91:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Public  Water 
Supply  Reservoir  In  the  County  of 
Spotsylvania,  VA 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent. 

summary:  An  Environmental  Impact 
Statement  will  be  prepared  to  evaluate 
project  alternatives  and  the  public 
interest  review  factors  for  the  proposed 
public  water  supply  reservoir. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Hal 
Wiggins,  U.S.  Army  Corps  of  Engineers, 
Norfolk  District.  10703  Courthouse  Road, 
Breezewood  OHice  Park,  suite  270. 
Fredericksburg.  Virginia  22407.  (703) 
898-3586. 
tUPPt.EMENTARY  INFORMATION: 

1.  Proposed  Action 

The  County  of  Spotsylvania  proposes 
a  671  acre  public  water  supply  reservoir 
which  would  involve  the  flooding  of  an 
estimated  232  acres  of  non-tidal 
seasonally-flooded  palustrine  forested 
wetlands  and  an  estimated  32  acres  of 
non-tidal,  palustrine/reverine  open 
water  wetlands  which  arepart  of  the  Po 


River  wetland  complex,  adjacent  to  the 
Po  River  in  Spotsylvania  County. 
Virginia.  Other  impacts  are  also 
potentially  significant  including  a 
reduction  in  average  downstream  flows 
of  almost  15%.  The  proposed  reservoir 
will  provide  a  7.7  MGD  capacity  until 
the  year  2010  for  the  County  of 
Spotsylvania. 

2.  Alternatives 

Alternatives  which  will  be 
investigated  include,  but  will  not  be 
limited  tb.  the  Hunting  Run  alternative 
reservoir  site  which  would  only  flood 
approximately  17  acres  of  non-tidal 
wetlands  and  reduce  downstream  flows 
by  less  than  2%. 

3.  Scoping  Process 

A  pre-application  scoping  meeting 
was  held  with  State  and  Federal 
agencies  in  September  of  1988  and 
formal  agency  scoping  comments  were 
requested  in  October  of  1968.  Two  more 
scoping  comments  were  requested  in 
October  of  1988.  Two  more  scoping 
meetings  were  held  with  State  and 
Federal  agencies  in  June  of  1989  and  July 
of  1991.  Signiflcant  issues  which  have 
been  identified  thus  far  include  wetland 
destruction  and  reductions  to 
downstream  flows.  A  public  notice 
requesting  written  public  comments  will 
be  published  on  or  about  October  15. 
1991. 

4.  Public  Scoping  Meeting 

If  it  is  determined  that  a  public 
scoping  meeting  is  necessary  to  assist 
the  Corps  in  identifying  significant 
issues  which  should  be  addressed  in  the 
DEIS,  the  date  and  location  of  the 
meeting  will  be  aimounced  by  separate 
public  notice  when  scheduled. 

5.  DESIS  AvaiUbility 

It  is  estimated  that  the  DEIS  will  be 
available  to  the  public  for  review  and 
comment  in  the  spring  of  1992. 
Kanneth  L.  Denton, 

Alternate  Army  Federal  Register  Liaison 
Officer 

(FR  Doc.  91-25121  Filed  10-17-91;  B:45  am) 
MUJMQCODt  3710-IiMi 


Corps  of  Engineers,  Department  of 
tfte  Army 

Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  In  Conjunction  With  a  Special 
Area  Management  Plan  (SAMP)  for  tfte 
Fox  River  and  Ctuiln-O-Lakes  Areas  In 
McHenry  end  Lake  Counties,  IL 

agency:  U.S.  Army  Corps  of  Engineers, 
Chicago  District  DoD. 
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ACTION:  Notice  of  intent. 


summary:  Under  section  404  of  the 
Clean  Water  Act  and  section  10  of  the 
Rivers  and  Harbors  Act.  the  U.S.  Army 
Corps  of  Engineers  has  regulatory 
authority  over  discharges  of  dredged  or 
fill  materials  in  the  Nation's  waters  and 
over  structures  or  work  in  navigable 
waterways.  In  response  to  their 
permitting  process,  a  DEIS  will  be 
prepared  to  present  the  cumulative 
environmental  impacts  of  potential 
permitting  actions  along  the  Fox  River 
and  Chain-0-Lakes  from  the  Illinois- 
Wisconsin  state  line  to  Algonquin  Dam. 
Recreational  boating  demand  has 
increased  pressure  on  this  area  such 
that  environmental  impacts  of  future 
new  construction  (e.g..  marinas  and 
launch  ramps]  need  to  be  evaluated  in 
order  to  develop  permitting  guidelines 
for  the  area. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Rose  Austin.  312/886-0451;  U.S. 
Army  Corps  of  Engineers,  Chicago 
District;  111  N.  Canal  St.;  Chicago. 
Illinois  60606-7206. 
SUPPLEMENTARY  INFORMATION:  1.  The 
DEIS  will  evaluate  a  number  of 
management  strategies  related  to  the 
regulatory  authority  of  the  U.S.  Army 
Corps  of  Engineers.  A  primary  concern 
in  the  study  area  is  the  heavy  use  of  the 
area  for  recreational  boating  and  the 
impact  on  the  environment,  particularly 
water  quality.  An  assessment  of  the 
cumulative  impacts  of  present  and 
potential  increased  use  of  the 
waterways  on  various  environmental 
parameters  will  be  undertaken.  The 
purpose  of  the  DEIS  is  to  provide  a  basis 
for  developing  permitting  guidelines  for 
the  future. 

2.  The  alternatives  to  be  evaluated 
will  include  a  range  of  permitting 
options  from  denying  all  permit 
applications  to  issuing  without 
restriction.  Various  criteria  for  issuing  or 
denying  permits  will  be  developed  as 
alternatives  during  the  DEIS  evaluation 
process. 

3.  The  public  involvement  program 
will  be  undertaken  as  part  of  the  SAMP 
public  involvement  program.  The  SAMP 
committee  is  composed  of 
representatives  from  federal,  state,  and 
local  agencies  as  well  as  local 
environmental  groups  and  interested 
citizens.  Public  meetings  have  been  held 
and  will  continue  to  be  held  throughout 
the  SAMP  and  DEIS  processes.  Should 
the  authorization  for  the  SAMP  cease, 
the  pubhc  meetings  will  continue  as  part 
of  the  DEIS  process. 

4.  Significant  issues  to  be  analyzed  in 
depth  are:  Boating  carrying  capacity, 
safety  concerns,  water  quality,  sediment 


quality,  shoreline  erosion,  wetlands,  and 
recreation  demand. 

5.  No  formal  public  scoping  meeting  is 
currently  scheduled.  The  dates  and 
times  of  any  future  scoping  meetings 
and/or  public  meetings  will  be 
announced  to  the  general  public  in  press 
releases  and  public  notices  to  those 
having  expressed  interest  in  the  study. 

6.  The  DEIS  is  expected  to  be 
available  in  mid  1993.  Under  the 
authority  of  the  Corps  regulation, 
"Environmental  Quality:  Procedures  for 
Implementing  the  National 
Environmental  Policy  Act  (NEPA)"  (title 
33,  Code  of  Federal  Regulations,  parts 
230  and  325],  S  230.22,  entitled: 
Limitations  on  actions  during  the  NEPA 
process;  and  the  "Regulations  For 
Implementing  The  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act"  (title  40,  CFR  parts  1500-1508], 

S  1506.1,  also  entitled:  Limitations  on 
actions  during  the  NEPA  process, 
subsection  (c];  permit  processing  of 
applications  for  most  activities  in  all 
areas  of  the  Fox  River/Chain-0-Lakes 
from  the  state  line  to  Algonquin  Dam 
which  are  under  the  Chicago  District's 
jurisdiction  pursuant  to  Section  10  of  the 
Rivers  and  Harbors  Act  of  1899  and/or 
Section  404  of  the  Clean  Water  Act, 
have  been  suspended  pending 
completion  of  the  Final  EIS.  The 
suspension  covers  permit  applications 
and  activities,  as  follows: 

a.  Types  of  permit  applications 
affected: 

(1)  Permit  applications  which  have 
been  received  by  the  Chicago  District 
but  not  yet  assigned  to  a  project 
manager. 

(2)  Permit  applications  currently  being 
evaluated  by  a  project  manager. 

(3]  All  future  permit  applications. 

b.  Activities  to  be  suspended: 
(1]  New  marina  construction. 
(2]  Enlarging  existing  marinas. 

(3]  New  commercial,  public  and  multi- 
user dock  systems. 

(4]  Enlarging  commercial,  public  and 
multi-user  dock  systems. 

(5]  Commercial,  public,  multi-user  and 
private  boat  launclies/ramps. 

(6]  Increasing  the  number  of  boat 
launches/ramps  for  commercial,  public, 
multi-user  and  private  use. 

(7)  Commercial,  public  and  multi-user 
boat  hoists  and  lifts  in  or  over  the 
waterway  or  any  structures  for  placing 
boats  in  the  water  where  a  portion  of 
the  structure  will  be  over  or  be  placed 
into  the  waterway,  either  temporarily  or 
permanently. 

(8]  Excavation  and/or  dredging  of  any 
area  not  previously  improved  for 
navigation. 

c.  Activities  that  will  not  be  affected: 


(1]  New  marina  construction; 
enlarging  marinas;  new  commercial, 
public  and  multi-user  dock  systems  and 
enlarging  commercial,  public  and  multi- 
user dock  systems  Provided  That 
existing  boat  slips  providing  dockage  of 
the  same  size  and  for  an  equivalent 
number  of  boats  are  removed.  The 
applicant  must  demonstrate  to  the 
Corps'  satisfaction  that  the  structures  to 
be  removed  have  appropriate  federal, 
state  and  local  authorizations  and  they 
are  currently  in  use.  Determinations  will 
be  made  on  a  case-by-case  basis. 

(2]  Maintenance  dredging  of 
previously  improved  navigable  areas, 
including  channels  and  lake  areas. 

(3]  Adding  slip(s]  to  platted  single 
family  waterfront  residences. 

Dated:  September  27, 1991. 

Randall  R.  Inouye, 

Lieutenant  Colonel,  U.S.  Army  District 
Engineer. 

(FR  Doc.  91-25122  Filed  10-17-91;  8:45  am| 

MLUNQ  COOE  3710-HN-M 


Environmental  Advisory  Board 
Meeting 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a](2]  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  this 
notice  sets  forth  the  schedule  and 
proposed  agenda  of  the  forthcoming 
meeting  of  the  Chief  of  Engineers 
Environmental  Advisory  Board  (EAB]. 
The  meeting  is  open  to  the  public. 

DATES:  The  meeting  will  be  held  from  8 
a.m.,  Tuesday.  November  5, 1991  to  10:30 
a.m.,  Thursday,  November  7, 1991. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  West  Port  in  St.  Louis, 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  L.  Klesch,  Chief,  Office  of 
Environmental  Policy,  Office  of  the 
Chief  of  Engineers,  Washington.  DC 
20314-1000.  (202]  272-0166. 

SUPPLEMENTARY  INFORMATION:  The 

schedule  and  proposed  agenda  of  the 
50th  Meeting  of  the  EAB, 
"Environmental  Protection  and 
Restoration,"  is: 

Tuesday,  November  5, 1991 

0800— Welcome,  Charge  to  the  Board. 

Old  Business. 
1015 — Definitions  and  Policy 

Implications  of  Environmental 

Protection  and  Restoration — 

Expectations. 
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1330 — Technical  Aspects  of 

Environmental  Protection  and 
Restoration — Can  It  Be 
Accomplished? 

1550 — The  Environmental  Value  of 
Protection  and  Restoration — 
Economics  and  the  Environment  in 
Partnership. 

1750 — Adjourn. 

Wednesday,  November  6, 1991 

0800 — Institutional  Arrangements  for 
Environmental  Protection  and 
Restoration — Traditional  Partners, 
Their  View^s. 

1020 — Institutional  Arrangements  for 
Environmental  Protection  and 
Restoration— Potential  Partners, 
Their  Views. 

1330 — Educational  Aspects  of 
Environmental  Protection  and 
Restoration — An  Educator's 
Perspective  on  the  Corps'  Role. 

1530— Adjourn. 

Thursday,  November  7, 1991 

0800— Report  to  Chief  of  Engineers  and 

Response. 
1000 — Comments  from  Public. 
1030— Adjourn. 
William  L.  Klesch, 

Chief.  Office  of  Environmental  Policy,  Policy 
Br  Planning  Division.  Directorate  of  Civil 
Works. 
(FR  Doc.  91-25120  Filed  10-17-01;  8:45  amj 

BILLING  coot  3710^M-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
October  23. 1991.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1  p.m. 
in  the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  10:30  a.m.  at  • 
the  same  location  and  will  include 
status  reports  ob  the  upper  Delaware  ice 
jam  project,  proposed  rules  for  Scenic 
Rivers  protection,  pricing  proposal  to 
encourage  water  conservation,  and 
amendment  of  compact  section  15.1(b] 
to  fund  the  F.E.  Walter  Reservoir 
project. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Status  of  Compliance:  Golf  Course 
Irrigation.  Several  golf  courses  have 


been  directed  to  appear  before  the 
Commission  at  1  p.m.  and  explain  why 
they  have  not  complied  with  the 
Commission's  directive  to  complete  and 
submit  an  "Inventory  of  Golf  Course 
Water  Use." 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  City  of  Vineland  D-87~40  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  60  million  gallons  (mg]/30  days  of 
water  to  the  applicant's  distribution 
system  from  new  Well  No.  13,  and  to 
increase  the  existing  withdrawal  limit 
from  all  wells  to  400  mg/30  days.  The 
project  is  located  in  the  City  of 
Vineland.  Cumberland  County.  New 
Jersey. 

2.  Borough  ofSlatington  D-SO-97  CP. 
A  surface  water  withdrawal  project  to 
provide  up  to  0.6  million  gallons  per  day 
(mgd]  of  water  from  Slatington  Springs 
for  an  interim  period  of  five  years,  after 
which  the  withdrawal  will  be  reduced  to 
a  maximum  of  0.51  mgd.  The  withdrawal 
project  will  serve  the  Borough  of 
Slatington  and  adjoining  portions  of 
Washington  Township.  The  intake  will 
be  located  just  east  of  the  Pennsylvania 
Turnpike  near  the  headwaters  of 
Slatington  Springs,  an  intermittent 
tributary  of  the  Lehigh  River,  in 
Washington  Township.  Lehigh  County. 
Pennsylvania. 

3.  DuPont  Country  Club  D-90-104.  An 
application  for  approval  of  a  withdrawal 
of  surface  water  from  Brandywine  Creek 
and  Husbands  Run,  a  tributary  of 
Brandywine  Creek,  for  purposes  of 
irrigation  of  the  applicant's  Rockland 
Golf  Courses.  Up  to  0.36  mgd  of  water  is 
withdrawn  from  Brandywine  Creek  and 
pumped  to  a  small  reservoir  on 
Husbands  Run  to  augment  the  Husbands 
Run  inflow  when  necessary.  Water  is 
withdrawn  from  the  reservoir,  also  at  a 
rate  of  up  to  0.36  mgd,  for  distribution  to 
the  golf  course  irrigation  system.  The 
Brandywine  Creek  intake  is  located  on 
the  east  bank  approximately  1000  feet 
upstream  of  the  Husbands  Run 
confluence.  The  Husbands  Run  reservoir 
is  located  approximately  1200  feet 
upstream  of  its  Brandywine  Creek 
confluence.  Both  intakes  are  located 
west  of  the  intersection  of  Rockland 
Road  and  New  Bridge  Road,  New  Castle 
County,  Delaware. 

4.  Garden  State  Water  Company/ 
Hamilton  District  D-01-2  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  51.8  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  13.  and  to  increase  the 


existing  withdrawal  limit  of  64  mg/30 
days  from  all  wells  to  140  mg/30  days. 
The  project  is  located  in  Hamilton 
Township.  Mercer  County.  New  Jersey. 

5.  Evesham  Municipal  Utilities  and 
Kings  Grant  Equities  Inc.  D-Ql-15  CP 
An  application  for  approval  of  a  sewage 
treatment  plant  (STPj  modification  and 
expansion  project  consisting  of  the 
construction  of  an  additional  intiltration 
basin  for  the  discharge  of  tertiary 
treated  effluent  from  an  STP  serving  the 
Kings  Grant  Planned  Unit  Development 
and  for  approval  of  a  spray  irrigation 
discharge  of  up  to  0.6  mgd  to  continue 
until  the  new  inflltration  basin  is 
operational.  The  applicant  seeks 
approval  to  expand  the  average 
treatment  capacity  from  0.3  mgd  to  0.6 
mgd.  Treated  effluent  will  be  discharged 
to  the  proposed  1.5  acre  infiltration 
basin,  the  two  existing  2.5  acre 
infiltration  basins,  and  the  proposed  57 
acre  spray  irrigation  field.  "The  project  is 
located  approximately  2,400  feet  east  of 
Kettle  Run  Road,  in  Kings  Grant, 
Evesham  Township,  Burlington  County, 
New  Jersey. 

6.  South  Jersey  Water  Supply 
Company  D-91-24  CP.  An  application 
for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  2.16 
mg/30  days  of  water  to  the  applicant's 
distribution  system  from  new  Well  No. 
4,  and  to  limit  the  withdrawal  from  all 
wells  to  11  mg/30  days.  The  project  is 
located  in  Harrison  'Township, 
Gloucester  County,  New  Jersey. 

l.Avondale  Borough  Sewer  Authority 
D-Gl-29  CP.  A  sewage  treatment  plant 
(STP)  modification  project  to  increase 
the  peak  capacity  of  the  applicant's 
existing  0.30  mgd  secondary  STP  from 
0.75  mgd  to  0.961  mgd.  The  average 
treatment  capacity  will  remain  at  0.30 
mgd.  The  STP  will  continue  to  serve  the 
Borough  of  Avondale  and  is  located  on 
the  east  bank  of  Indian  Run 
approximately  300  feet  above  its 
confluence  with  East  Branch  White  Clay 
Creek  in  the  Borough  of  Avondale, 
Chester  County,  Pennsylvania.  The 
treated  effluent  will  continue  to 
discharge  to  Indian  Run. 

8.  Township  of  Blythe  Municipal 
Authority,  D-OISI  CP.  A  surface  water 
withdrawal  project  that  will  continue  to 
serve  the  applicant's  two  distribution 
systems:  The  West  System  comprising 
all  or  portions  of  Branch.  Reilly.  Cass, 
and  Foster  Townships;  and  the  East 
System,  comprising  all  or  portions  of 
Blythe,  New  Castle,  Schuylkill,  and  East 
Norwegian  Townships,  and  Middleport, 
New  Philadelphia,  and  Saint  Clair 
Boroughs.  To  serve  the  West  System,  up 
to  0.93  mgd  will  be  withdrawn  from 
Crystal  Run  Reservoir  (located  in  Cass 
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and  Foster  Townsbips)  on  Crystal  Run; 
0.15  mgd  will  be  withdrawn  from 
Taylorsville  Creek  in  Foster  Township; 
and  up  to  0.10  mgd  from  an  unnamed- 
tributary  of  the  West  Branch  Schuylkill 
River  in  Cass  Township.  To  serv«  its 
East  System,  the  applicant  will  also 
withdraw  up  to  1.6  mgd  from  the  Silv«r 
Creek  Reservoir  (from  an  intake  located 
on  Silver  Creek  in  Blythe  Township); 
and  0.5  mgd  from  the  Moss  Glen 
Reservoir  (located  in  Blythe  and 
Schuylkill  Townships)  on  an  unnamed 
tributary  of  Big  Creek.  Further,  for 
emergency  use.  the  applicant  seeks 
approval  for  withdrawal  of  up  to  0275 
mgd  from  the  Caparrel  Mine  Pool  in 
Blythe  Township.  The  project  is  located 
entirely  within  Schuylkill  county, 
Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
office*  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Proposed  Comprehensive  Plan 
Revision  with  Respect  to  Recreational 
Areas  in  the  State  of  New  Jersey.  A 
proposal  to  revise  the  Comprehensive 
Plan  by  the  deletion  of  the  New  jersey 
facilities  £rom  the  list  of  non-urbaa 
areas  included  in  Phase  lof  the  Plan. 
July  196Z  and  the  incfusion  of  the  new 
current  list  of  water-related  recreational 
projects  located  in  the  New  Jersey 
portion  of  the  Delaware  River  Basin. 

Dated:  October  10, 1991. 
David  B.  Everett 

Chief  Engineer. 

[FR  Doc.  91-25119  Filed  10-17-91;  8:45  am], 

BILUNQ  CQOE  6360-01-11 


DEPARTMENT  OF  EDUCATION 

Proposed  (nformation  Cottectlon 
Requests 

agency:  Department  of  Educaticm. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATI8:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  18, 1991. 

AOORCSSCS:  Written  comments  should 
be  addressed  t»  the  Office  of 
Information  and  Regul&tMy  Affairs, 


Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Educatioa.  Office  of 
Management  and  Budget,  726  fackson 
Place- NW.,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed' 
information  collection  requests  should 
be  addi'esscd  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  5624,  Regional  Office 
Building  3..  Washington.  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mar>'  P.  Uggett  (202)  708-5174. 
SUPPtEMCNTARV  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44LI.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  GoUection,  violate  State  or 
Federal  l&w,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collfiction, 
grouped  by  office.,  contains  the 
following:  (1)  Type  of  review  requested, 
eg-*  n^lfc  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4);  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  f^m  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  October  15, 1991. 
Wallace  R.  McPfaerson,  |r.. 

Acting  Director,  Office  of  Information 
Resources  ManagewenL 

Office  ef  Educational  Ramarcb  and' 
Improvement 

Type  of  Review:  Extension. 
Title:  Teacher  Follow-up  Survey. 
Frequency:  On  occasion. 
Affected  Public:  Individuals  or 

households. 
Reporting  Burden: 

Responses:  6,838. 

Burden  Hours:  2,873. 
Recordkeeping  Burden: 

RecordkeepersT  O 

Burden  Hours:  0 
Absbvct:  The  Teacher  FollDw-up  Survey 

will  survey  *  sample  of  teachers  who 

participated  in  the  1980-91  Schools 

and  Staffing  Survey.  The  Dbpartraent 


will  use  the  information  to  determine 
a  teacher  attrition  rate  and' to  look  at 
characteristics  of  persons  who  lieave 
the  teaching  profession  and  those  who 

stay. 

Office  of  Educational  Raseaicfa,  and 
Improvement 

Type  of  Review:  Revision. 

Title:  National  Adult  Literacy  Survey' 
(NALS). 

Frequency:  Nonreeurring. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden: 
Responses:  15,025. 
Burden  Hours:  17,579. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0: 

Abstract:  The  goal  of  the  NALS  is  to 
assess  the  literacy  skill  levels  of 
adults  living  in  the  United  States.  The 
Department  will  use  the  information 
to  report  to  Congress,,  to  determine  the 
nature  and  extent  of  literacy  problems 
in  the  adult  population,  and  to  more 
appropriately  target  educational 
efforts. 

[FR  Doc.  91-25192  Filed  10-17-91:  et45.am|i 

BtUJtM  CODE  40M41-M 


[CFDA  NOJ  M.lSZAl, 

Office  of  Educational  Resea^c^  and 
Improvement;  Library  Services  and 
Construction  Act(LSCA)  Library 
Literacy  Program 

agency:  Department  of  Education. 
ACTION:  Extension  of  dieadline  date  for 
transmittal  of  applications  to  pemrir 
response  to  »  statutory  priority. 

summary:  On  June  12. 1991,  the 
Secretary  published  in  the  Federal 
Register  (56  FR  27156)  a  notice  inviting, 
applications  for  new  awards  for  fiscal 
year  1992  for  the  LSCA  Library  Literacy 
Program.  Detailed  information  was 
included  in  that  notice. 

The  purpose  of  this  notice  is.  to  extend: 
the  closing  date  for  transmittal  of 
applications  so  that  potential  applicants 
may  have  the  opportunity  to  respond  to 
a  new  statutory  priority.  Applicants  wha 
have  already  submitted  their 
applications  may  amend  or  resubmit 
their  applications  to  aompete  under  the 
new  priority. 

OATKftThe  Secretary  extends  the 
deadline  date  foe  traiismittal  of 
applications  from  November  8. 1991  to 
December  13.  t90t. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Library  Literacy  Program  ttie 
Secretary  provides  Federal  financial 
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assistance  to  State  and  local  public 
libraries  for  literacy  projects.  The 
Secretary  of  Education  announces  this 
priority  in  order  to  implement  recent 
amendments  to  the  Library  Services  and 
Construction  Act.  Those  amendments, 
enacted  July  25, 1991  by  the  National 
Literacy  Act  of  1991.  direct  the  Secretary 
to  give  priority  to  programs  based  on 
need  and  coordination  with  certain 
organizations  providing  literacy 
services.  The  amendments  were 
effective  on  the  date  of  their  enactment, 
and  therefore  must  be  implemented  with 
respect  to  fiscal  year  1992  grants.  The 
Secretary  encourages  applicants  to  use 
the  most  recent  and  reliable  data 
published  by  U.S.  Government  or  other 
sources  concerning  the  need  factors 
encompassed  by  the  priority. 

This  statutory  priority  is  supportive  of 
the  President's  AMERICA  2000  strategy, 
particularly  in  its  emphasis  on 
coordination  with  community 
organizations.  The  Secretary  urges 
applicants  to  involve  individuals  and 
organizations  from  throughout  the 
community  in  the  planning  and    . 
operation  of  programs,  and  to  develop  a 
community-wide  strategy  for  eliminating 
illiteracy.  1 1 

priority:  Under  34  CFR  75.105(c)(2)(i). 
and  section  601(f)  of  the  Library 
Services  and  Construction  Act  (20  U.S.C. 
375(f)).  as  enacted  by  section  502  of  the 
National  Literacy  Act  of  1991,  the 
Secretary  gives  a  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  up  to  15  points  to  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Priority  for  programs  and  services  in 
areas  of  greatest  need  and  which 
coordinate  literacy  services.  In 
awarding  grants  under  section  601  the 
Secretary  gives  priority  to  programs  and 
services  that — 

(1)  Will  be  delivered  in  areas  of 
greatest  need  that  have  highest 
concentrations  of  adults  who  do  not 
have  a  secondary  education  or  its 
equivalent,  and  Uiat — 

(A)  Have  few  community  or  financial 
resources  to  establish  the  program 
described  under  section  601  without 
Federal  assistance,  or 

(B)  Have  low  per  capita  income, 
unemployment  or  underemployment; 
and 

(2)  Coordinate  with  literacy 
organizations  and  community  based 
organizations  providing  literacy 
services. 


FOR  FURTHER  INFORMATION  CONTACT 

Carol  Cameron  Lyons  or  Barbara 
Humes.  Program  Officers.  Library 
Development  Staff.  Library  Programs. 
U.S.  Department  of  Education.  555  New 
Jersey  Avenue,  NW.,  room  404, 
Washington.  DC  20208-5571.  Telephone 
(202)  219-1315.  Deaf  or  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-677-8339 
(in  the  Washington,  DC  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

Program  Authority.  U.S.C.  375. 

Dated:  October  IS.  1991. 

Diane  Ravitch, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

[PR  Doc.  91-25244  Filed  10-17-91:  8:45  am] 

BILUNO  CODE  400fr-0l-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Not.  ER92-27-000,  tt  sL] 

The  United  Illuminating  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

October  10. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  United  Illuminating  Co. 

[Docket  No.  ER92-27-000) 

Take  notice  that  on  October  3, 1991. 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  rate  schedules  for 
coordination  transactions  involving  the 
exchange  with  or  sale  of  capacity  and 
energy  to  Massachusetts  Municipal 
Wholesale  Electric  Company 
(MMWEC).  The  sales  are  pursuant  to  a 
System  Power  Sales  Agreement 
(Agreement)  dated  May  1. 1990,  and  UI 
proposes  that  service  under  the 
Agreement  commence  on  that  same 
date. 

Copies  of  the  filing  were  served  upon 
MMWEC  and  on  the  Massachuesetts 
Department  of  Public  Utilities. 

Comment  date:  October  24. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PSI  Energy,  Inc. 
[Docket  No.  ER92-3O-000J 

Take  notice  that  PSI  Energy,  Inc.  (PSI), 
on  October  4. 1991.  tendered  for  filing 
Modification  Nos.  6  and  8  pursuant  to 
the  Interconnection  Agreement  between 
PSI  and  Indiana  Michigan  Power 
Company,  dated  February  21. 1964.  and 
a  Greentown  Substation  Maintenance 


Agreement  between  the  same  two 
parties,  dated  September  1. 1987. 

Modification  No.  6  amends  the 
Interconnection  Agreement  by  updating 
the  descriptions  of  some  of  the 
interconnection  points.  An  appendix  I  is 
also  added  for  coordination  of  the 
765.000  volt  development  between  the 
two  companies. 

Modification  No.  8  modifies 
Modification  No.  6  by  updating  the 
schematic  diagram  and  the  in  service 
date  contained  in  appendix  L 

The  Greentown  Substation 
Maintenance  Agreement  defines  the 
maintenance  responsibility  for  each 
company  in  the  joint  owned  Greentown 
Substation.  The  method  and  term  for 
billing  for  maintenance  work  performed 
on  the  other  parties  equipment  is  also 
provided  for. 

Copies  of  the  filing  were  served  on 
Indiana  Michigan  Power  Company, 
American  Electric  Power  Service 
Corporation,  the  Michigan  Public 
Service  Commission  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  October  25. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  St.  Joseph  Light  ft  Power  Co. 

[Docket  No.  ER92-28-000] 

Take  notice  that  St.  Joseph  Light  & 
Power  Company  (SJLP)  on  October  3. 
1991,  tendered  for  filing  the  April  14, 
1987  Letter  of  Intent  Between  SJLP  and 
Associated  Electric  Cooperative.  Inc. 
(AECI).  The  Letter  of  Intent  indicates  the 
desire  of  SJLP  and  AECI  to  add  a  new 
type  of  service  known  as  Delivery  Point 
Service.  SJLP  requests  that  the  filing  be 
permitted  to  become  effective  April  29. 
1987. 

Comment  date:  October  24, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Long  Island  Lighting  Co. 

[Docket  No.  ER92-26-000J 

Take  notice  that  on  October  3. 1991, 
Long  Island  Lighting  Company  (LILCO) 
tendered  for  filing  proposed  changes  in 
its  FERC  Rate  Schedule  34.  pursuant  to 
which  LILCO  transmits  power  and 
energy  from  the  Power  Authority  of  the 
State  of  New  York  (Power  Authority)  to 
two  Power  authority  customers  in 
LILCO's  service  area,  Grumman 
Corporation  and  Brookhaven  National 
Laboratory. 

The  proposed  changes  would  increase 
revenues  from  such  service  by  $236,100 
based  on  the  12-month  period  ending 
May  31. 1992.  LILCO  proposes  to 
increase  the  rates  in  order  to  reflect 
changes  in  the  Company's  cost  of 
service  and  delivery  points. 
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Copies  of  this  filing  were  served  upon 
the  Power  Authority,  Grumman 
Corporation  and  Brookhaven  National 
Laboratory,  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER92-24-0001 

Take  notice  that  on  October  3, 1991, 
Northeast  Utilities  Service  Company 
(NUSCO),  as  agent  for  The  Connecticut 
Light  and  Power  Company  and  Western 
Massachusetts  Electric  Company 
(collectively  referred  to  as  the  NU 
Companies),  tendered  for  filing  Letter 
Agreements  providing  for  the  transfer  of 
certain  NU  Companies'  capacity 
purchase  to  Boston  Edison  Company 
(BE)  and  Public  Service  Company  of 
New  Hampshire  (PSNH).  respectively. 

NTJSCO  requests  that  the  Commission 
waive  its  standard  notice  and  filing 
requirements  to  the  extent  necessary  to 
permit  the  Letter  Agreements  to  become 
effectively  May  1, 1990. 

NUSCO  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  to  BE  and 
PSNH. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Long  Island  Lighting  Co. 

(Docket  No.  ER92-25-000] 

Take  notice  that  Long  Island  Lighting 
Company  (LILCO  or  Company)  on 
October  3, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Rate 
Schedule  32,  pursuant  to  which  LILCO 
transmits  power  and  energy  from  the 
Power  Authority  of  the  State  of  New 
York  (Power  Authority)  to  the  three 
municipal  electric  utilities  on  Long 
Island:  The  Villages  of  Greenport, 
Rockville  Centre  and  Freeport. 

The  proposed  changes  would  increase 
revenues  from  such  service  by  $515,401 
based  on  the  12-month  period  ending 
May  31, 1992.  LILCO  proposes  to 
mcrease  the  rates  in  order  to  reflect 
changes  in  the  Company's  cost  of 
service  and  delivery  points. 

Copies  of  this  filing  were  served  upon 
the  Power  Authority,  the  Municipal 
Electric  Utilities  Association  of  New 
York  State,  the  Incorporate  Villages  of 
Greenport,  Freeport  and  Rockville 
Centre,  and  the  New  York  State  Public 
Service  Commission. 

Comment  Dote:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 


7.  Consumers  Power  Co. 

(Docket  No.  ER92-22-000J 

Take  notice  that  on  October  3, 1991, 
Consumers  Power  Company 
(Consumers)  tendered  for  filing  Service 
Agreements  for  Limited-Term 
Prescheduled  Interruptible  Wholesale 
Electric  Service  with  the  Cities  of  Bay 
City,  Hart,  St.  Louis,  Portland,  Eaton 
Rapids  and  Holland  and  Edison  Sault 
Electric  Company. 

Comment  date:  October  24,  1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kansas  City  Power  &  Light  Co. 

(Docket  No.  ER92-20-000J 

Take  notice  that  on  October  3, 1991, 
Kansas  City  Power  4  Light  Company 
(KCPL)  tendered  for  filing  an 
Amendatory  Agreement  No.  2  to 
Municipal  Wholesale  Firm  Power 
Contract,  between  KCPL  and  the  City  of 
Slater,  Missouri,  dated  June  4, 1991,  and 
associated  agreements.  KCPL  states  that 
the  Amendatory  Agreement  provides  a 
new  34  kv  delivery  point  and  provides 
for  the  related  34  kv  line  facilities. 

KCPL  requests  an  effective  date  of 
August  1, 1991,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kansas  City  Power  &  Light  Co. 

(Docket  No.  ER92-19-000J 

Take  notice  that  on  October  3. 1991, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  an 
Amendatory  Agreement  No.  5  to 
Municipal  Participation  Agreement 
(MPA),  between  KCPL  and  the  City  of 
Independence,  Missouri,  dated  April  19, 
1991.  KCPL  states  that  the  Amendatory 
Agreement  provides  a  new 
interconnection  and  revises  an  existing 
interconnection. 

KCPL  requests  an  effective  date  of 
June  1, 1991,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kansas  Power  and  Light  Co. 

[Docket  No.  ER92-29-000J 

Take  notice  that  on  October  4, 1991, 
Kansas  Power  and  Light  Company  (KPL) 
tendered  for  filing  revised  exhibits  4A  to 
Transmission  Agreements  with  Kansas 
Gas  and  Electric  Company,  Centel 
Corporation — Western  Power  Division, 
and  Missouri  Public  Service  Company. 
KPL  states  that  these  revised  exhibits 
reflect  updated  loss  amounts  associated 


with  transmission  services  rendered  to 
each  party  under  various  load 
conditions. 

Copies  of  the  filing  were  served  upon 
Kansas  Gas  and  Electric  Company, 
Centel  Corporation — Western  Power 
Division,  and  Missouri  Public  Service 
Company. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Connecticut  Light  and  Power  Co. 

[Docket  No.  ER92-23-O0OJ 

Take  notice  that  on  October  3, 1991, 
The  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing  two 
Letter  Agreements  that  extend  the  term 
of  a  previously  filed  Capacity  Exchange 
Agreement  dated  June  1, 1985,  between 
the  CL&P  and  The  United  Illuminating 
Company  (UI). 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  and  filing 
requirements  to  the  extent  necessary  to 
permit  the  temporary  extension  in  term 
to  become  effective  November  1, 1986, 

CL&P  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  to  UI. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Dayton  Power  and  Light  Company 

(Docket  No.  ER91-650-000J 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  September  19, 1991,  an 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Minster.  Ohio 
(Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1, 1991, 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  24, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Federal  Register  /  Vol.  56.  No.  202  /  Friday.  October  la  1991  /  Notices  52263 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasbcU. 

Secretary. 

[FR  Doc.  91-25094  Filed  10-f7-91:  8:45  am) 

BILUNQ  CODE  •T17-01-« 


[Project  No.  2205-006  Vermontl 

Central  Vermont  PubJic  Service  Corp^ 
Availability  of  Environmental 
Assessment 

Ooctober  10, 1991 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  major  license  of 
the  constructed  and  proposed  Lamoille 
Hydroelectric  Project  located  on  the 
Lamoille  River  in  Chittendon  and 
Franklin  Counties,  near  Milton  and 
Fairfax,  Vermont,  and  has  prepared  an 
Enviroiunental  Assessment  (EA).  for  the 
constructed  and  proposed  project.  In  the 
EA.  the  Commission's  staff  has  analyzed 
the  potential  environmental  impacts  of 
the  constructed  and  proposed  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  mitigative 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission's  offices 


at  941  North  Capitol  Street  NE.. 

Washington.  DC  20428. 

Lois  D.  Cashell, 

Secretary. 

[FR  Dos.  91-25156  Filed  10-17-91:  8:45  am] 

MIXING  CODE  S717-01-« 

[Docket  Nos.  CP91-35O-O01,  et  aL] 

Tennessee  Gas  Pipeline  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

October  10. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP91-350-001J 

Take  notice  that  on  October  1, 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
'Texas  77252-2511,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act.  filed  an 
amendment  to  the  application  for  a 
certificate  of  public  convenience  and 
necessity  which  it  filed  in  this 
proceeding  on  November  7, 1990.  By  this 
amended  application.  Tennessee  seeks 
authority  to  abandon  17.300  Dekatherms 
(Dth)  per  day  of  firm  sales  service  for 
Colonial  Gas  Company  (Colonial)  under 
Tennessee's  Rate  Schedule  CD-6, 
effective  November  1,  1991.  Tennessee 
will  provide  Colonial  a  firm 
transportation  service  of  up  to  17,300 
Dth  per  day  pursuant  to  Tennessee's 
Rate  Schedule  FT  upon  the  effective 
date  of  the  abandonment  authorization 
requested,  all  as  more  fully  set  forth  in 
the  amended  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

To  effectuate  its  proposal,  Tennessee 
requests  (1)  withdrawal  of  its  request  for 
a  certificate  of  public  convenience  and 
necessity  to  render  a  certain  firm 
transportation  service  to  Colonial  and 
(2)  that  the  Commission  grant 
abandonment  authorization  of  an 
additional  7,300  Dth  per  day  of  firm 
sales  service  rendered  for  Colonial 
under  Tennessee's  Rate  Schedule  CD-6 
effective  as  of  November  1, 1991.  No 


new  facilities  need  be  constructed  to 
implement  the  proposed  transportation 
service.    . 

Comment  date:  October  31, 1991.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Stingray  Pipeline  Company;  United 
Gas  Pipe  Line  Company:  United  Gas 
Pipe  Line  Company;  United  Gas  Pipe 
Line  Company 

(Docket  Nos.  CP92-43-000>,  CP92-45-000. 
CP92-46-000,  CP92-47-000J 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in  the 
above  referenced  dockets,  prior  notice 
requests  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  i  284.223 
of  the  Commission's  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  November  25, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


■  These  prior  notice  request*  are  not 
consoliddted. 


Docket  No. 
related '  dockets 


Applicant  (date 
filed) 


Shipper  name 


Peak  day.' 
average  annual 


Points  of' 


Receipt 


Delivery 


Start  up  date,  rate 

actwdule 


Related  dockets 


CP92-43-O00 
(10-7-91) 


CP92-45-000 
(10-7-91) 


Stingray  Pipeline 
Company,  701 
East  22nd 
Street. 
IjomtMrd, 
Illinois  6014«. 

United  Gas  Pipe 
-line  Company, 
P.O.  Box  1478. 
Houston,  Texas 
77251-1478. 


MidCon  Marketing 
Corp 


(.edco.  Inc. 


100.000...- 
25,00a.._... 
9.^2SXlO0.. 


486,629 

488,629  - 

178,349.585 


lAOlAOTX.. 


lAOTX. 


OLA,  LA  TX.  MS... 


LA.  MS.  FL  AL.. 


08-01-91,  ITS 
(frterrxjpdble. 


os-16-ai,  rrs 

intemiptit>le. 


ST91-10149-000 
RP89- 70-000 


ST91- 10694-000 
C»»8e-6-000 
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Docket  No 

1 ' 

Applicant  (date 
fHed) 

Shipper  name 

Peak  day.' 
average  annual 

Points  0l« 

. 

Start  up  date,  rate 
schedule 

Related  dockets 

rotated  >  dockets 

Receipt 

Delivery 

CP92-46-000 

United  Gas  Pipe 
Line  Company, 
PO.  Box  1478, 
Houston,  Texas 
77251-1478. 

United  Gas  Pipe 
Line  Company. 
P.O.  Box  1478, 
Houston,  Texas 
77251-1478. 

Arkia  Energy 
Marketing 
Company. 

Equitable 
Resources 
Marketing 
Company. 

1  163    

MS.  LA 

MS 

08-27-91,  FTS 
firm. 

09-10-91,  ITS 
interruptible. 

ST91- 10349-000 

(10-7-91) 

1  163 

UA,  OLA.  TX,  MS. 
OTX. 

LA.  TX,  FL,  MS. 
AL.  OTX. 

CP88-6-000 

424  495 

CP92-47-000 

262,000 

ST91-10498-000 

(10-7-91) 

262  OOO 

CP88-6-000 

95  630,000 

*  Quantities  are  shown  in  MMBtu. 

«  Offstvxe  Louisiana  and  CHfshore  Texas  are  shown  as  OLA  and  OTX,  respectively. 

*  The  CP  and  RP  docket  corresponds  to  applicant's  blanket  transportation  certificate.  If  an  ST  docket  is  shown,  120-day  transportation  service  was  reported  in  it. 


3.  United  Gas  Pipe  Line  Co. 

(Docket  Nos.  CP92-53-(K)0.  CP92-54-000, 
CP92-55-000,  CP92-56-(XX)] 

Take  notice  that  on  October  7. 1991, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-6-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transjliition.  including  the  identity  of  the 
shipper,  the  type  of  transportation 


*  Tliese  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
United  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  25. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket 
start  up  date 

CP92-53-000 

Associated  Intrastate 
Pipeline  Company 
(marketer). 

ArkIa  Energy  Marketing 
Company  (mari^eter). 

Centran  Corporation 
(marketer). 

Enron  Gas  Marketing. 
Inc.  (marketer). 

209,600 

209,600 

76,504,000 

209,600 

209,600 

76.504,000 

20,960 

20,960 

7,650,400 

524,000 

524,000 

131,260,000 

On  LA 

ON  LA.  MS 

1-14-88,  ITS, 
Interruptible. 

2-12-88,  ITS, 
Intemjptible. 

11-7-90,  ITS, 
Interruptible. 

1-20-89,  ITS, 
Interruptible. 

ST91-10595-000, 

(10-7-91) 
CP92-54-000 

Various 

Various 

9-12-91. 
ST91-10497-000. 

(10-7-91) 
CP92-55-000 

On  LA,  MS 

On  LA,  MS,  TX,  AL 

9-10-91. 
ST91 -10496-000, 

(10-7-91) 
CP92-56-000 

Various 

Various 

9-10-91. 
ST91-10540-000, 

(10-7-91) 

9-16-91. 

UMI 


4.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  CP92-24-0001 

Take  notice  that  on  October  4. 1991, 
NorthcTi  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern).  1111 
South  103rd  Street.  Omaha.  Nebraska 
68124-1000.  filed  a  prior  notice  request 
with  the  Commission  in  Docket  No. 
CP92-r4-000  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  in  order  to  provide 
an  interruptible  transportation  service 
for  Texaco  Gas  Marketing,  Inc. 
(Texaco),  an  end-user,  under  the  blanket 
certificates  issued  in  Docket  Nos.  CP82- 


401-000  and  CP86-435-000.  respectively, 
pursuant  to  section  7  of  the  NGA.  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  public  inspection. 

Northern  proposes  to  transport  up  to 
COO  MMBtu  per  day  equivalent  of 
natural  gas  on  a  peak  day  pursuant  to 
an  October  3, 1991.  agreement  under  its 
Rate  Schedule  IT-1.  Northern  indicates 
that  it  would  receive  the  gas  in  Kansas. 
New  Mexico,  Oklahoma,  and  Texas,  and 
would  deliver  Texaco's  gas  at  a  new- 
delivery  point  in  Lea  County,  New 
Mexico.  Northern  states  that  Texaco 
would  reimburse  Northern  for  the 
estimated  $9,000  construction  fee  for  the 
proposed  delivery  point.  Northern 
further  indicates  that  it  would  transport 
200  MMBtu  on  an  average  day  and 


292,000  MMBtu  annually  for  Texaco's 
use  as  compressor  fuel  at  its  Teague 
Switch  compressor  station. 

Comment  date:  November  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 


Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accoirdance  with  the 
Commission's  Riiles. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  moticHi  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  Filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  actftrity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheil, 
Secretary. 
[PR  Doc.  91-25095  Filed  10-17-91;  8:45  am] 

BILUNQ  CODE  •717-01-41 

[Docket  No.  RP91-1S1-004] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  10. 1991. 

Take  notice  that  Carnegie  Natural  Gas 
Company  (Carnegie)  on  October  8. 1991. 
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tendered  for  filing  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1: 

Twenty-Second  Revised  Sheet  No.  8 
Twenty-Second  Revised  Sheet  No.  9 

Carnegie  has  requested  waiver  of  the 
notice  requirements  so  as  to  permit  the 
tariff  sheet  to  become  effective  on 
October  9, 1991. 

Carnegie  states  that  the  tariff  sheets 
are  being  filed  to  reflect  a  voluntary 
reduction  in  the  rate  under  Carnegie's 
Rate  Schedule  LVIS  during  the  Summer 
Period.  Carnegie  states  that  by  reducing 
the  Summer  Period  Rate  Schedule  LVIS 
rate,  its  Rate  Schedule  LVIS  customer 
will  have  the  opportunity  to  purchase 
from  Carnegie  during  the  Summer  Period 
at  the  same  rate  as  Carnegie's  other 
resale  customers  that  purchase  gas  from 
Carnegie  under  Rate  Schedule  CDS. 

Carnegie  states  that  copies  of  the 
filing  were  served  on  all  jurisdictional 
sales  customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  18, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 
(PR  Doc.  91-25154  Filed  10-17-91:  8:45  am| 

BILUNO  CODE  •717-01-M 


fdbclcet  Nos.  EC92-1-000  and  EL92-5-000] 

/  Commonwealth  Atlantic  Limited 
Partnership;  Filing 

October  11. 1991. 

Take  notice  that  on  October  10, 1991. 
Commonwealth  Atlantic  Limited 
Partnership  ("Commonwealth")  filed  an 
application  for  the  Commission  to 
disclaim  jurisdiction  under  section  203 
of  the  Federal  Power  Act.  16  U.S.C.  824b. 
or.  in  the  alternative,  to  grant 
authorization  under  section  203  and 
waive  part  33  of  the  Commission's 
regulations,  18  CFR  part  33.  with  respect 
to  proposed  changes  in 
Commonwealth's  ownership  structure 
and  the  contemplated  disposition  of  the 
general  partnership  interest  in 
Commonwealth  to  an  investor  that  will 


not  be  an  electric  utility,  a  public  utility 
holding  company,  or  an  affiliate  of 
either.  Commonwealth  requests  that  the 
Commission  act  on  an  expedited  basis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  31, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil. 
Secretary. 
[FR  Doc.  91-25096  Filed  10-17-91;  8:45  ami 

BILUNG  COOe  •717-01-« 


[Docket  No.  ER92-50-0001 

Consolidated  Edison  Company  of  New 
Yortc;  Filing 

October  11, 1991. 

Take  notice  that  on  October  7, 1991, 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing  a  Rate  Schedule  and  three 
Supplements,  constituting  an  agreement 
to  provide  transmission  service  for  the 
Long  Island  Lighting  Company 
("LILCO").  The  Rate  Schedule  provides 
for  transmission  of  power  and  energy 
from  sources  in  upstate  New  York  to 
LILCO.  Con  Ed  requests  waiver  of 
notice  requirements  so  that  the  Rate 
Schedule  and  the  Supplements  can  be 
made  effective  as  of  September  18. 1988, 
July  1, 1989,  July  1, 1990,  and  July  1, 1991. 
Included  as  part  of  the  filing  is  a 
Certificate  of  Concurrence  in  thellate 
Schedule  signed  by  LILCO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  28, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  tu  be 
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taken,  but  will  not  serve  to  make 

protesfants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casfaell, 

Secretary. 

|FR  Doc.  91-25163  Filed  10-17-91;  8:45  ain| 

MLUNO  CODE  (717-01-«l 


[OoclMt  No.  TQ92-1-24-000I 

Equitrans,  Inc^  Proposed  Changes  in 
FERC  Gas  Tariff 

October  10. 1991. 

Take  notice  that  Equitrans.  Inc. 
(Equitrans]  on  October  8, 1991.  tendered 
for  filing  the  following  tariff  sheeti  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
with  the  proposed  effective  date  of 
November  1. 1991: 

Thirtieth  Revised  Sheet  No.  10 
Tweatieth  Revised  Sheet  Na  34 

Equitrans  states  that  the  purpose  of 
the  filing  is  to  implement  an  Out-Of- 
Cycle  Purchased  Gas  Cost  Adjustment 
(PGA)  to  reflect  an  increase  in 
Equitrans'  pipeline  supplier  rates  under 
Texas  Eastern  Transmission 
Corporation's  Rate  Schedule  CD-I  filed 
in  Docket  No.  TQ92-1-17  on  October  1, 
1991.  and  Kentucky  West  Virginia  Gas 
Co.'s  Rate  Sched\de  PLS-1  filed  in 
Docket  No.  TQ92-i2-48  on  October  1. 
1991.  Equitrans  states  that  the  filing  is 
necessary  in  order  to  have  the  rates 
charged  to  Equitrans'  jurisdictional 
customers  more  closely  reflect  the 
experienced  cost  of  gas  being  incurred 
by  the  Applicant. 

Equitrans  states  that  copies  of  the 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  18, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  9er\'e  to  make 
protestanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  CashfllL 

Secretary. 

[FR  Doc.  91-25153  Filed  10-17-91;  8.45  am] 

mixMta  COOK  cnT-ci^ 


(Docket  No.  RP92-9-000] 

Boundary  Gas,  Inc.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  Ift  1991. 

Take  notice  that  on  October  7. 1991, 
Boundary  Gas,  Inc.  (Boundary)  tendered 
for  filing  Original  Tariff  Sheets  No.  4A, 
9A.  and  35A,  First  Revised  Tariff  Sheet 
Nos.  9,  36,  and  38,  and  Second  Revised 
Tari^  Sheet  Nos.  3,  4, 14,  35.  and  41  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  The  revised  tariff  sheets  are 
proposed  to  become  effective  on 
November  6, 1991. 

Boundary  states  that  the  purpose  of 
this  filing  is  to  make  changes,  which 
Boundary  and  the  fourteen  Boundary 
stockholders  who  purchase  gas  from 
Boundary  have  agreed  to  make,  in  the 
Base  2  Gas  Sales  Agreement,  which 
constitutes  Rate  Schedule  G-1  of 
Boundary's  Tariff.  Boundary  has 
proposed  to  (1)  amend  the  excess  gas 
pricing  calculation  in  its  tariff  to  make  it 
clear  that  Boundary  can  reoffer  excess 
gas  dedicated  to  one  Repurchaser  to 
other  Repurchasers  at  a  price  which 
includes  less  than  the  original 
Repurchaser's  full  aliquot  share  of  the 
njonthly  demand  charge,  and  (2)  to 
reflect  the  merger  of  two  Boundary 
Repurchasers,  Manchester  Gas 
Company  and  Gas  Service,  Inc.  into 
EnergyNorth  Gas  Ser\'ice,  Inc..  which 
has  replaced  them  as  a  Boundary 
stockholder  and  Repurchaser. 

Boundary  states  that  copies  of  the 
filing  were  served  upon  each  of  the 
Boundary  Repurchasers  and  their 
respective  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  17, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Any  person  wishing  to  beconw  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  pubHc 

inspection  in  the  public  reference  room. 

Lois  D.  Casheil. 

Secretary. 

(FR  Doc.  91-25153  Filed  10-17-91: 8:45  am| 

WUJNG  COOe  (717-01-4I 


[Docket  Nos.  RP91-164-000  and  RP91-184- 
001] 

Granite  State  Gas  Transmission  Inc.; 
Informal  Settlement  Conference 

October  11, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  October  24. 1991, 
at  10  a.m..  (to  continue  on  October  25, 
1991.  if  necessary)  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street.  NE,  Washington.  DC 
for  the  purpose  of  exploring  the  possil>le 
settlement  of  the  above-referenced 
docket 

Any  party,  as  defined  by  18  CI^ 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102{b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
John  ].  Keating  at  (202)  208-0762  or  Anja 
M.  Qark  at  (202)  208-2034. 
Lois  D.  Cashetl. 
Secretary. 
(FR  Doc  91-25185  Filed  10-17-91;  845  amt 

WUINQ  COOE  t717-01-« 


[Docket  No*.  P(P91-143-0e4  and  RP91-231- 
000) 

Great  Lalces  Gas  Transmission  Limited 
Partnership;  Place  Tariff  Sheets  Into 
Effect 

October  10, 1991. 

Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes)  filed 
on  September  30. 1991  a  motion  to  place 
into  effect  on  November  1. 1991,  subject 
to  refund,  the  increase  in  rates  and 
charges  suspended  herein  by  the 
Commission's  order  of  May  31, 1991,  and 
which  is  contained  in  the  tariff  sheets 
attached  to  the  filing.  Great  Lakes  states 
that  the  revised  tariff  sheets  provided 
for  an  aimual  rate  increase  for  Great 
Lakes'  jurisdictional  transportation 
services. 

Great  Lakes  states  that  at  this  time,  it 
does  not  know  whether  the  Commissioa 
will  continue  to  approve  its  historical 
rolled-in  ratemaking  methodology  or 
whether  the  Commission  will  approve 
an  incremental  ratemaking  methodology 
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for  its  new  firm  transportation  service 
for  SEMCo  and  its  increased  firm 
transportation  services  for  TransCanada 
PipeLines  Limited  (TransCanada)  and 
Northern  Minnesota  Utilities  (NMU). 
Therefore.  Great  Lakes  states,  it  has 
enclosed  tariff  sheets  markod  "primary" 
provide  for  maximum  rates  that  cotild 
apply  to  Great  Lakes'  various 
jurisdictional  services  under  the  rate 
design  scenarios  presented  to  the 
Commission  by  parties  to  this 
proceeding.  In  effect.  Great  Lakes 
maintains,  incremental  rates  would 
apply  to  SEMCo's  new  ser\ice  and  to 
TransCanada's  and  NMU's  increased 
services;  Great  Lakes'  proposed  roUed- 
in  rates  would  apply  to  all  other 
services.  Great  Lakes  states  that 
because  this  rate  structure  will  result  in 
Great  Lakes  billing  and  collecting  over 
its  filed  cost  of  service,  it  is  willing  to 
establish  an  escrow  account  into  which 
any  such  overage  will  be  promptly 
placed  to  be  returned  to  the  appropriate 
customers  at  final  Commission 
disposition  of  the  rate  design  issue. 

Great  Lakes  states  that  it  has  included 
an  alternate  set  tariff  sheets  that 
contains  rate  ior  all  jurisdictional 
services  based  upon  the  historically 
approved,  rolled-in  methodology. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commiasioa  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  18. 1991,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Caafaril. 
Secretary. 
[FR  Doc.  91-25158  Filed  10-17-91;  8:45  amj 

BILUNO  COM  *Tf7-4n-U 

[Project  No.  2255-003— Wisconsin  1 

Nekooss  Papers  Inc.;  Establishing 
Procedures  for  ReHcensing  and  a 
Deadline  for  Submission  of  Final 
Amendmeftts 

October  10. 1991. 

The  license  for  the  Centralia  Project 
No.  2255.  located  on  the  Wisconsin 
River,  Wood  County,  Wisconsin,  expires 
on  July  31, 1993.  The  statutory  deadline 


for  filing  an  application  for  new  license 
was  July  31. 1991.  An  application  for 
new  license  has  been  filed  as  follows: 


Protect 
No. 

Contact 

2255-003 

Nekoosa  Papers 

Mr.  Richard  J. 

Inc.  100 

Grur>d.  Natioosa 

WiacofiaJo  Rivef 

Pa(wr*  Inc.  too 

Or.  Port 

Wiaconain  Rtwar 

Edwards.  Wl 

Dr.,  Port 

54469. 

Edwards.  Wl 
54.J69  (715) 
687-5481. 

The  following  is  an  approximate 
schedule  and  procedu.'-es  that  will  be 
followed  in  processing  the  application: 


Data 

Acaon 

Oct  20.  IflSt 

Conwniasion    noWiM    applicant 

that  rts  appftcation  has  beon 

accepted 

No*.  1.  tflei 

ComfTMsion  issues  public  notica 

Of   me   accepted   applcaoon 

MtaMahmfl    dates    lor    filing 

nwtions  to  interven*  and  pr> 

•Mtt. 

Jan.  1.  1992 

ComnMssaon's  deadhne  for  appti- 
cani  tor  fHing  a  tmal  amand- 

ment,  if  any.  to  its  appiicatior). 

Upon  receipt  of  any  additional 
information  and  the  information  filed  in 
response  to  the  public  notices  of  the 
application,  the  Commission  will 
evaluate  the  application  in  accordance 
with  applicable  statutory  requirements 
and  take  appropriate  action  on  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Michael  Dees  at 
202-219-2807. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-25159  Filed  10-17-«;  a45  ara^ 
MUJNa  cooc  S7t7-«mt 

(Docket  No.  TO92-2-59-001] 

Northern  Natural  Gas  Co.;  Proposed 
Char>ges  in  FERC  Gas  Tariff 

October  11, 1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  October  8. 
1991,  tendered  for  filing  changes  in  its 
F.E.R.C.  Gas  Tariff.  Third  Revised 
Volume  No.  1  (Volume  No.  1  Tariff)  and 
Original  Volume  No.  2  (Volume  No.  2 
Tariff]. 

On  September  30. 1991.  Northern  filed 
revised  tariff  sheets  in  an  out-of-cycle 
PGA  filing  in  accordance  with  5  154308 
of  the  Commission's  Regulations.  In 
calculating  its  Field  ISS.  Field  Sales,  and 
E-1  rates  to  be  effective  October  1, 1991. 
Northern  failed  to  include  the  Current 
Commodity  Rate  Adjustment  for 


Demand  Costs  for  Jurisdictional  Field 
Sales  derived  in  Schedule  Dl , 
Workpaper  No.  2,  of  Northern's 
Quarterly  PGA  filing  at  Docket  No. 
TQ92-1-59.  Thus,  the  Cumulative  PGA 
Adjustment  to  the  referenced  rates 
should  have  been  reduced  by  S0.1092  per 
MMBtu  effective  October  1. 1991.  in 
Northern's  filing  at  Docket  No.  TQe2-2- 
59.  The  revised  tariff  sheets  Sub  Ninety- 
Ninth  Revised  Sheet  No.  4B  and  Sub 
One  Hundredth  Sixth  Revised  Sheet  No. 
IC  filed  by  Northern  on  October  8. 1991. 
at  Docket  No.  TQ92-2-59-000  reflect 
such  change. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  21, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lots  D.  Cashell. 
Secretary. 

(FR  Doc.  91-25W0  Filed  10-17-m;  a-45  am) 
SHJJNQ  cooc  •717-ei-a 


i  Project  No.1403-004) 

Pacific  Gas  A  Electric  Co;  Issuance  at 
Annual  License 

October  11, 1991. 

On  June  29, 198a  Pacific  Gas  & 
Electric  Company,  licensee  for  the 
Narrows  Project  No.  1403,  filed  an 
application  for  a  new  license  pursuant 
to  the  Federal  Power  Act  and  the 
Commission's  regulations  thereunder. 
Project  No.  1403  is  located  on  the  Yuba 
River  in  Yuba  County,  California. 

The  license  for  Project  No.  1403  was 
issued  for  a  period  ending  July  31, 1991. 
Section  15(a)  of  the  Federal  Power  Act 
(FPA).  16  U.SC  808(a).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  i&sue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
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Notice  is  hereby  given  that  an  annual 
license  for  Project  No.  1403  is  issued  to 
Pacific  Gas  &  Electric  Company  for  a 
period  effective  August  1. 1991,  through 
July  31, 1992,  or  until  the  issuance  of  a 
new  license  for  the  project  or  other 
resolution  under  the  FPA.  whichever 
comes  first. 

If  issuance  of  a  new  license  (or  other 
resolution)  does  not  take  place  on  or 
before  July  31. 1992.  an  annual  license 
will  be  issued  each  year  thereafter, 
effective  August  1  of  each  year,  until 
such  time  as  a  new  license  is  issued  (or 
other  resolution  is  effective),  without 
further  notice  being  given  by  the 
Commission. 
Lois  O.  Cashell, 
Secretary. 
|FR  Doc.  91-25166  Filed  10-17-91:  8:45  am] 

eiLUNO  CODE  (Tir-OI-ll 


[Docket  No.  rA92- 1-40-001] 

Raton  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  11. 1991. 

Take  notice  that  Raton  Gas 
Transmission  Co.,  (Raton)  on  September 
12, 1991  tendered  for  filing  Substitute 
Twentysecond  Revised  Sheet  No.  4  as 
part  of  its  FERC  Gas  Tariff,  with  a 
proposed  effective  date  of  October  1. 
1991. 

Raton  states  that  the  tariff  sheet  is 
being  filed  to  reflect  an  increase  in 
commodity  charge  of  3.75  cents  per  Mcf 
due  to  change  in  Spot  Gas  purchase 
from  purchase  price  based  on 
interruptible  supply  to  a  supplier  of  firm 
Spot  Gas. 

Raton  states  that  copies  of  the  filing 
have  been  served  on  Raton's  two 
customers  and  to  the  state  commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  21, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 
|FR  Doc.  91-25161  Filed  10-17-91;  8:45  amj 

BHJJNO  COOC  (TIT-CI-M 


[Docket  No.  RP92- 10-000] 

South  Georgia  Natural  Gas  Co., 
Proposed  Changes  in  FERC  Gas  Tariff 

October  11. 1991. 

Take  notice  that  on  October  9, 1991. 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  the 
following  proposed  tariff  sheets  to  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  with  a  proposed  effective  date  of 
November  1, 1991: 

First  Revised  Sheet  No.  18 
First  Revised  Sheet  No.  19 
First  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  34E 
First  Revised  Sheet  No.  34F 
First  Revised  Sheet  No.  34G 
Second  Revised  Sheet  No.  34H 

South  Georgia  states  that  the  purpose 
of  the  filing  is  to  revise  those  Sections  to 
South  Georgia's  General  Terms  and 
Conditions  to  its  gas  sales  tariff  and  the 
General  Terms  and  Conditions  for  Rate 
Schedules  FT  and  IT  which  set  forth  the 
standards  and  procedures  by  which 
South  Georgia  measures  gas  for  its 
customers.  South  Georgia  states  that  it 
is  currently  in  the  process  of  installing 
electronic  flow  computers  at  certain 
meter  stations  throughout  its  system 
which  will  ultimately  replace  the 
existing  chart  and  digital  recorder 
measurement  equipment.  For  this 
reason.  South  Georgia  has  revised 
sections  4  and  5  of  the  General  Terms 
and  Conditions  to  its  Tariff  to 
incorporate  measurement  by  electronic 
flow  computation. 

South  Georgia  states  that  copies  of  the 
filing  were  mailed  to  all  of  South 
Georgia's  jurisdictional  purchasers, 
shippers  and  interested  state 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  rule  214 
and  211  of  the  Commission's  rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  October  21, 
1991  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-25162  Filed  10-17-91;  8:45  Bm| 

WLUNQ  COOC  •717-01-M 


{Docket  No.  RP87-1S-030] 

Trunkiine  Gas  Co.;  Compliance  Filing 

October  11, 1991. 

Take  notice  that  on  October  9, 1991, 
Trunkiine  Gas  Company  (Trunkiine) 
tendered  for  filing  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  as  set  forth  in  Appendix 
A  attached  to  the  filing. 

Trunkiine  states  that  this  filing  is  in 
compliance  with  the  Commission's 
"Order  On  Initial  Decision"  of  July  22, 
1991  in  Docket  Nos.  RP87-15-019,  and  its 
"Order  on  Remand"  of  July  22. 1991  in 
Docket  No.  RP87-15-027  (Phase  I). 

Trunkiine  states  that  the  tariff  sheets 
which  it  submitted  reflect:  (1)  The 
elimination  of  Trunkline's  minimum 
commodity  bill  from  its  tariff  effective 
April  22, 1988,  rather  than  May  1, 1987, 
as  previously  ordered  by  the 
Commission;  and  (2)  the  reclassification 
of  LNG  minimum  bill  charges  incurred 
by  Trunkiine  from  the  commodity  to  the 
demand  component  of  rates,  effective 
May  1, 1987. 

Trunkiine  states  that  it  seeks  the 
recovery  by  direct  bill  to  its 
jurisdictional  sales  customers  of:  (1)  Its 
fixed  cost  commodity  minimum  bill 
charges  for  the  period  January  1, 1988 
through  April  22. 1988;  (2)  certain 
Trunkiine  LNG  Company  (Trunkiine 
LNG)  minimum  bill  costs  which  would 
have  been  recovered  in  the  demand 
component  of  Trunkline's  rates  instead 
of  the  commodity  component,  offset  by 
commodity  recoveries  of  such  costs:  and 
(3)  appropriate  carrying  charges. 

Trunkiine  requests  any  waiver  of  the 
Commission  Regulations  and  the  terms 
of  its  tariff  necessary  to  effect  the 
acceptance  of  the  proposed  tariff  sheets. 

Trunkiine  states  that  it  has  served  a 
copy  of  the  filing  on  its  jurisdictional 
sales  customers,  interested  state 
commissions  and  parties  to  the 
proceeding  in  the  above-referenced 
docket  number. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator^'  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  21. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-25164  Filed  lO-lZ-fll;  8:45  am) 
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[Docket  No.  RP91-152-003] 

Williams  Natural  Gas  Co.;  Make  Tariff 
Sheets  Effective 

October  10, 1991. 

Take  notice  that  on  October  8. 1991. 
Williams  Natural  Gas  Company  (WNG). 
moves  that  the  Revised  Tariff  Sheets 
specified  below  filed  with  the 
Commission  in  Docket  No.  RP91-152  on 
May  8. 1991.  be  made  effective 
November  7. 1991: 

First  Reidsed  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  5A 
Substitute  Fourth  Revised  Sheet  No.  6 
Substitute  Fourth  Revised  Sheet  No.  6A 
Second  Substitute  Fourth  Revised  Sheet  No.  9 

Original  Volume  No.  2 

Substitute  Fifth  Revised  Sheet  No.  144 
Substitute  Seventh  Revised  Sheet  No.  309 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  October  18. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-25157  Filed  10-17-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4022-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5073  or  (202)  260-5075. 

Availability  of  environmental  Impact 
Statements  Filed  October  07. 1991 
Through  October  11, 1991  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  910366,  Draft  EIS.  FHW.  NC.  US 
1  Improvements,  Secondary  Road  1853 


at  Lakeview  to  Secondary  Road  1180 
south  of  Sanford,  Funding,  Section  404 
Permit.  Lee  and  Moore  Counties.  NC. 
Due:  December  05, 1991,  Contact: 
Nicholas  Graf  (919)  856-4348. 
EIS  No.  910367,  Draft  EIS.  AFS.  ID. 
Coeur  d'Arlene  Nursery  Pest 
Management.  Implementation.  Idaho 
Panhandle  National  Forests,  Kootenai 
County,  ID,  Due:  December  02. 1991. 
Contact:  Sally  Campbell  (503)  326- 
7755. 
EIS  No.  910368.  Final  EIS.  AFS.  AK, 
Bohemia  Mountain  Timber  Sales. 
Implementation  and  COE  Permit,  and 
Duncan  Salt  Chuck  Creek  Designation 
and  Nondesignation  into  the  Wild  and 
Scenic  River  System,  Tongass 
National  Forest.  Stikine  Area.  AK, 
Due:  November  18. 1991.  Contact: 
Tamara  Malone  (907)  772-3841. 
EIS  No.  910369,  Final  EIS.  EPA.  NJ. 
Upper  Passaic  River  Basin  201 
Facilities  Plan.  Upgrading  and 
Expansion.  Construction  Grant, 
Somerset,  Morris  and  Union  Counties, 
NJ.  Due:  November  18. 1991.  Contact: 
Robert  Hargrove  (212)  264-1892. 
EIS  No.  910370,  Final  EIS,  H-IW,  WI, 
WI-TH-54  Improvements.  Wisconsin 
<Rapids  to  US  51  in  Plover.  Funding. 
Section  404  Permit.  City  of  Wisconsin, 
Wood  and  Portage  Counties,  WI,  Due: 
November  18, 1991.  Contact:  Robert 
W.  Cooper  (608)  264-5940. 
EIS  No.  910371.  Draft  EIS,  SFW,  AK. 
Federal  Subsistence  Management 
Program  for  Federal  Public  Lands  in 
Alaska,  Implementation.  AK,  Due: 
December  09, 1991,  Contact:  Richard 
Pospahala  (907)  78&-3447. 
EIS  No.  910372,  Final  EIS,  NPS,  CA. 
Santa  Monica  Mountains  National 
Recreation  Area.  Cheeseboro  Canyon 
and  Palo  Comado  Canyon  Land 
Exchange,  Ventura  and  Los  Angeles 
Counties,  CA,  Due:  November  18, 
1991,  Contact:  David  Gackenbach 
(818)  597-1036. 
EIS  No.  910373,  Draft  EIS.  NOA.  SC. 
North  Inlet/Winyah  Bay  National 
Estuarine  Research  Reserve 
Management  Plan,  Site  Designation. 
Funding,  Georgetown  County,  SC. 
Due:  December  02. 1991,  Contact: 
Susan  Durdan  (202)  606-4122. 

Amended  Notices 

EIS  No.  910280,  Draft  EIS,  UMT,  IL, 
Chicago  Central  Area  Circulator 
Transit  System  Improvement,  from 
Division  Street  (north)  Halsted  Street 
and  the  Chicago  River,  the  Stevenson 
Expressway,  and  Lake  Michigan, 
Funding,  Cook,  DuPage,  Kane,  Lake, 
McHenry  and  Will  Counties,  IL,  Due: 
October  25. 1991.  Contact:  Donald 
Gismondi  (312)  353-2865. 


Published  FR  08-23-91— Review 
period  extended. 

Dated:  October  15. 1991. 
William  D.  DickersoB, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-25180  Filed  10-17-91;  8:45  am) 
■iLUNQ  cooc  ssao-so-M 


[ER-FRL-4022-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  September  30. 1991  Through 
October  4. 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5, 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-AFS-L65152-AK  Rating 
EC2,  Kelp  Bay  Timber  Harvest  Project, 
Availability  of  Timber  to  the  Alaska 
Pulp  Long-Term  Timber  Sale  Contract, 
Timber  Sale  and  Road  Construction, 
Implementation,  Tongass  National 
Forest,  Baran  of  Islands,  AK. 

Summary:  EPA  is  concerned  that 
proposed  best  management  practices 
may  not  ensure  that  the  Alaska  Water 
Quality  Standard  (WQS)  are  being  met. 
or  that  fisheries  are  adequately 
protected.  Additional  information, 
including  a  detailed  monitoring  plan 
should  be  provided  in  the  final  EIS. 

ERP  No.  D-BLM-K60022-CA  Rating 
E02,  Eagle  Mountain  Class  III 
Nonhazardous  Solid  Waste  Landfill 
Project  and  Specific  Plan,  Federal  Land 
Exchange.  Right-of-Way  Approval. 
Section  404  Permit,  Riverside  County. 
CA. 

Summary:  EPA  expressed 
environmental  objections  regarding 
potential  project  impacts  to  air  quality 
and  noted  that  the  project  as  proposed 
may  not  be  in  conformity  with  section 
176  of  the  Federal  Clean  Air  Act. 
Additional  information  and  analysis  of 
surface  and  ground  water  impacts  is 
needed.  EPA  recommends  that 
alternatives  that  focus  on  waste 
reduction  be  more  closely  examined  in 
the  final  EIS. 

ERP  No.  D-BLM-L65158-OR  Rating 
LO,  Lower  Deschutes  Wild  and  Scenic 
River  Management  Plan. 
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Implementation,  Jefferson  Sherman  and 
Wasco  Counties,  OR. 

Summary:  EPA  has  no  objections  to 
the  preferred  alternative. 

ERPNo.  D-COE-K34006-CA  Rating  3, 
North  Delta  Multipurposes  Water 
Program,  Sacramento,  Cosumnes  and 
Mokelumne  River,  section  10  and  404 
Permit,  Sacramento  County,  CA. 

Summary:  EPA  provided  a  single  set 
of  comments  to  both  agencies  for  their 
respective  projects.  EPA  noted  that  it 
considered  both  draft  EIS  to  be 
inadequate  and  recommended  that  a 
single  EIS  should  be  prepared  to  address 
project  alternatives,  environmental 
impacts  and  mitigation  measures  to 
reduce  or  eliminate  adverse  impacts. 
EPA  recommended  that  greater 
consideration  shoiold  be  given  to  urban 
and  agricultural  water  conservation  and 
these  projects  should  not  proceed  to 
final  design  until  water  quality 
standards  are  adopted.  If  these  issues 
are  not  satisfactorily  resolved,  the 
proposed  projects  may  be  candidates  for 
referral  to  the  Council  on  Environmental 
Quality. 

ERPNo.  D-IBR-K28013-CA  Rating  3, 
South  Delta  Water  Management 
Program,  Phase  I  of  Water  Banking 
Program,  Implementation,  COE  section 
10  and  404  Permits,  San  Joaquin  River. 
San  Joaquin  Delta,  CA. 

Summary:  EPA  provided  a  single  set 
of  comments  to  both  agencies  for  their 
respective  projects.  EPA  noted  that  it 
considered  both  draft  EISs  to  be 
inadequate  and  recommended  that  a 
single  EIS  should  be  prepared  to  address 
project  alternatives,  environmental 
impacts  and  mitigation  measures  to 
reduce  or  eliminate  adverse  impacts. 
EPA  recommended  that  greater 
consideration  should  be  given  to  urban 
and  agricultural  water  conservation  and 
these  projects  should  not  proceed  to 
final  design  until  water  quality 
standards  are  adopted.  If  these  issues 
are  not  satisfactorily  resolved,  the 
proposed  projects  may  be  candidates  for 
referral  to  the  Council  on  Environmental 
Quality. 

ERP  No.  D-UAF-/10009-SD  Rating 
EC2,  Ellsworth  Air  Force  Base 
Minuteman  II  of  the  44th  Strategic 
Missile  Wing  Deactivation. 
Implementation.  Rapid  City.  Pennington 
County,  SD. 

Summary:  EPA  has  concerns  related 
to  potential  water  quality  impacts.  The 
FEIS  needs  to  clearly  address:  (1)  The 
proximity  of  the  water  supply  wells  to 
the  launch  control  facility  and  launch 
facility^  (2)  the  potential  hydraulic 
modifications  of  the  aquifer  and  well 
integrity;  (3)  borrowed  fill  material  so 
the  location  does  not  interfere  with  local 
water  recharge  areas;  and  (4)  the 


designation  of  Wel'head  ''rotectio" 
Areas. 

ERPNo.  D-USA-G13001-NM Rating 
LO,  White  Sands  Missile  Range  Aerial 
Cable  Test  Capability  Facility, 
Construction,  Integration  and 
Development.  Jim  Site  or  Fairview 
Mountain  Site  Selection,  Socorro, 
Lincoln,  Otero,  and  Sierra  Counties,  MM. 

Summary:  EPA  has  no  objection  to  the 
proposed  action  as  described. 

Final  EISs 

ERPNo.  F-USA-1 1027-00.  Lexington 
Facility  of  Lexington-Bluegrass  Army 
Depot  Closure  and  Realignment  of 
functions  to  Tobyhanna  Army  Depot. 
Lackawanna  and  Wyoming  Counties, 
PA;  Letterkenny  Army  Depot,  Fulton 
and  Franklin  Counties,  PA  and 
Washington  County,  MD;  Redstone 
Arsenal.  Madison  County,  AL;  and 
Anniston  Army  Depot,  Calhoun  County. 
AL. 

Summary:  EPA  concludes  that  the 
issues  raised  in  the  original  comments 
were  satisfactorily  addressed. 

ERPNo.  F-USA-Jl  1006-00,  Pueblo 
Depot  Activity  Realignment,  Transfers 
of  Ammunition  Mission  to  Red  Army 
Depot.  Davis,  Salt  Lake,  Tooele  and 
Utah  Counties,  UT;  Bowie  County,  TX 
and  Pueblo  County,  CO. 

Summary:  Review  of  the  FEIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  Agency.  Review  of  the  final 
EIS  has  been  completed  and  the  project 
found  to  be  satisfactory. 

ERPNo.  F-VAD-F99008-1L 
Northeastern  Illinois  Area  National 
Cemetery  Development,  Construction 
and  Operation,  Site  Selection.  Fort 
Sheridan,  Grant  Park.  Cissna  Park, 
Possible  Section  404  Permit  Lake, 
Kankakee  and  Iroquois  Counties,  IL. 

Summary:  EPA  recommended  that  the 
proposal  to  turn  the  ravines,  bluffs  and 
beaches  into  a  nature  pressure  be 
adopted  and  that  adequate  buffers 
between  the  gravesites  and  the  natural 
areas  be  incorporated  into  the  layout 
plan. 

Dated:  October  15, 1991. 
Wiiliam  D.  Dickerson. 

Deputy  Director.  Office  of  FedemI  Activities. 
[FR  Doc.  91-25181  Filed  10-17-91;  8:45  amj 
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(FRL-4022-ai 

Meetino  of  the  Ozon*  Transport 
Commisaion  for  the  Northeast  UnKed 
States 

AQENCV:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 


summary:  The  United  States 
Environmental  Protection  Agency  is 
announcing  a  meeting  of  the  Ozone 
Transport  Commission  to  be  held  on 
October  29, 1991. 

This  meeting  is  for  the  Transport 
Commission  to  deal  with  appropriate 
matters  within  the  transport  region,  as 
provided  for  under  the  Clean  Air  Act 
Amendments  of  1990.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended. 

DATES:  The  meeting  will  be  held  on 
October  29, 1991. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  Radisson  Suites  Hotel,  18th  Street  & 
Benjamin  Franklin  Parkway, 
Philadelphia,  Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT 

Williams  S.  Baker,  Chief,  Air  Programs 
Branch,  United  States  Environmental 
Protection  Agency,  26  Federal  Plaza, 
room  1037A,  New  York,  New  York 
10278,  (212)  264-2517. 

FOR  PRESS  INQUIRIES  CONTACT:  John 
Haggerty,  New  Jersey  Department  of 
Environmental  Protection,  CN402, 
Trenton,  N.J.  08625-0402,  (609)  292-2994. 

FOR  DOCUMENTS  CONTACT  Robert 
Perciasepe,  Chairman,  Ozone  Transport 
Commission,  Maryland  Department  of 
the  Environment,  2500  Broening 
Highway,  Building  30A,  Room  2101A. 
Baltimore,  Maryland  21224,  (301)  631- 
3084. 

SUPPLEMENTARY  INFORMATION:  The 

Clean  Air  Act  Amendments  of  1990 
contain  at  section  184  new  provisions 
for  the  "Control  of  Interstate  Ozone  Air 
Pollution."  Section  184(a)  establishes.an 
ozone  transport  region  comprised  of  the 
States  of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania.  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  Commission  in  New  York 
City  on  May  7, 1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
appropriate  matters  within  the  transport 
region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  October  29. 1991.  The  meeting 
will  be  held  at  the  address  noted  earlier 
in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  Transport  Commissions 
are  not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  This 


meeting  will  be  open  to  the  public  as 

space  permits,  beginning  at  8:30  a.m. 

TYPE  OF  MEETING:  Open. 

AGENDA:  The  meeting  begins  at  9  a.m. 

and  is  expected  to  last  until  4  p.m.  The 

purpose  of  the  meeting  is  to  continue  to 

organize  the  Commission,  and  to  receive 

reports  from  its  committees,  particularly 

on  regional  air  quality  simulations  and 

draft  resolutions. 

William  J.  Muszynski, 

Acting  Regional  Administrator,  EPA  Region 
II. 

|FR  Doc.  91-25174  Filed  10-17-91:  8:45  am| 
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FEDERAL  MARrilME  COMMISSION 

City  of  Los  Angeles,  et  al.; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200404-001. 

Title:  City  of  Los  Angeles— Board  of 
Harbor  Commissioners/Yang  Ming 
Marine  Transport.  Ltd  Marine  Terminal 
Agreement. 

Parties: 

City  of  Los  Angeles, 

Yang  Ming  Marine  Transport.  Ltd. 

Synopsis:  The  Agreement,  filed 
October  B.  1991.  provides  an  Order  that 
establishes  the  compensation  to  be  paid 
by  Yang  Ming  during  a  holdover  period 
as  authorized  by  and  in  accordance  with 
section  3(b)  of  Permit  No.  681. 

Agreement  No.:  224-200576. 

Title:  Jacksonville  Port  Authority/ 
Associated  Container  Transportation 
(Australia)  Ltd.,  Marine  Terminal 
Agreement. 

Parties: 

The  Jacksonville  Port  Authority 

("JPA-). 
Associated  Container  Transportation 

(Australia)  Ltd. 
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Synopsis:  The  Agreement,  filed 
October  4, 1991,  provides  discounts  from 
the  tariff  for  wharfage,  receiving, 
delivery  of  containers,  chassis  and 
crane  rental.  The  term  of  the  Agreement 
is  for  three  years. 

Agreement  No.:  203-011271-006. 
Title:  U.S./Peru  Discussion 
Agreement. 
Parties: 

Crowley  Caribbean  Transport.  Inc.. 

Empresa  Naviera  Santa. 

Lykes  Bros.  Steamship  Co..  Inc.. 

Compania  Chilena  De  Navegacion 
Interoceanica  (CCNI), 

Empremar  S.A.. 

Nedlloyd  Lines. 

Synopsis:  The  proposed  amendment 
changes  the  name  of  the  Agreement  to 
the  U.S./Chile  and  Peru  Discussion 
Agreement. 

Agreement  No.:  203-011290-008. 
Title:  Vessel  Operators  Hazardous 
Material  Association  Agreement. 
Parties: 

America-Africa-Europe  Line  GmbH. 
Atlantic  Container  Line  B.V.. 
Australia-New  Zealand  Direct  Line. 
Compagnie  Generale  Maritime. 
Crowley  Maritime  Corporation, 
Evergreen  Marine  Corporation, 

(Taiwan).  Ltd., 
Farrell  Lines.  Inc.. 
Hamburg-Sudamerikanische. 

Dampfshifffahrts  Gesellschaft. 

Eggert  &  Amsinck  (Columbus  Line), 
Hapag-Lloyd  AG. 
Independent  Container  Line  Ltd.. 
A/S  Ivarans  Rederi. 
Kawasaki  Kisen  Kaisha  Ltd.. 
Mitsui  O.S.K.  Lines,  Ltd.. 
A.P.  Moller-Maersk  Line. 
Nedlloyd  Ujnen  B.V.. 
Nippon  Yusen  Kaisha  Line. 
P&O  Containers.  Ltd., 
Sea-Land  Service.  Inc.. 
Senator  Linie  GmbH  &  Co.  KG. 
Wilh.  Wilhelmsen  Ltd.  AS. 
Zim  Israel  Navigation  Shipping  Co.. 

Ltd. 

Synopsis:  The  amendment  would 
delete  America-Africa-Europe  Line 
GmbH  as  a  party  to  the  Agreement; 
reinstate  article  7.2.  which  was 
inadvertently  deleted  previously:  and 
relocate  article  8.5. 

Agreement  No.:  203-011351. 
Title:  CSAV/GWF  Cooperative 
Working  Agreement. 
Parties: 

Compania  Sud  Americana  de  Vapores 
S.A.  C'CSAV"). 

Great  White  Fleet  Ltd.  ("GWF"). 

Synopsis:  The  Agreement  would 
permit  the  parties  to  consult  and  agree, 
subject  to  voluntary  adherence,  on  rates, 
conditions  of  service,  sailing  schedules 


and  the  exchange  of  space  for  up  to  70 
sailings  per  fruit  season  in  the  trade 
between  Chile  and  the  East  and  West 
Coasts  of  the  United  States.  The  parties 
have  requested  a  shortened  review 
period. 

Dated:  October  11, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

[FR  Doc.  91-25070  Filed  10-17-91;  8:45  am] 

MLUNQ  CODE  (TSO-fll-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Property  Resources  Service 

[Wildiif*  Oittef  178;  2-D-IN-569B] 

Portion,  Cannelton  Locks  and  Dam, 
Perry  County,  IN;  Transfer  of  Property 

Pursuant  to  section  2  of  Public  Law 
80-537,  80th  Congress,  approved  May  19. 
1948  (16  U.S.C.  667b-d),  notice  is  hereby 
given  that: 

1.  By  letter  from  the  General  Services 
Administration  dated  August  27, 1991, 
the  property,  consisting  of  128.39  acres 
of  land  improved  with  a  parking  area, 
known  as  a  portion  of  Cannelton  Locks 
and  Dam,  Perry  County.  Indiana,  has 
been  transferred  to  the  Fish  and  Wildlife 
Ser\ice.  Department  of  the  Interior. 

2.  The  above  described  property  was 
transferred  for  wildlife  conservation  in 
accordance  with  the  provisions  of 
section  1  of  said  Public  Law  80-537  (16 
U.S.C.  667b).  as  amended.  Public  Law 
92-432. 

Dated:  October  3. 1991. 
Earl  E.  Jones, 

Commissioner,  Federal  Property  Resources 
Service. 

[FR  Doc.  91-25124  Filed  10-17-91;  8:45  am] 

EtUJNO  COOE  (aJO-S^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  are  those 
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information  collections  recently 
submitted  to  OMB. 

1.  Self-Evaluation  and  Recordkeeping 
Required  by  Regulations  Implementing 
Section  504  of  the  Rehabilitation  Act  of 
1973  (45  CFR  84.6(c))— extension  with  no 
change — 0990-0124 — Recipients  of 
DHHS  funds  must  evaluate  their 
policies/practices  and  take  action  to 
comply  with  the  requirements  of  Section 
504.  Rehabilitation  Act  of  1973. 
Recipients  with  15  or  more  employees 
must  maintain  and  permit  public 
inspection  of  their  self-evaluation  for 
three  years.  Respondents:  State  or  local 
govenmients.  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses;  Annual  Number  of 
Recordkeepers:  380;  Average  Burden  per 
Response:  80  hours;  Estimated  Total 
Annual  Burden:  30.400  hours. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address: 

OMB  Report  Management  Branch 

New  Executive  Office  Building,  room 
3208 

Washington.  DC  20503 

Dated  Octol)er  la  1991. 
lames  F.  Trickett, 

Deputy  Assistant  Secretary  for  Managewenl 

and  Acquisition. 

[FR  Doc.  91-25210  Filed  10-17-91;  8:45  am] 

BIUJNQ  COOC  4150-04-M 


Centers  for  Disease  Control 

Interagency  Committee  on  Smoking 
and  Healtti:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
Committee  meeting: 

Name:  Interagency  Committee  on  Smoking 
and  Health. 

Time  and  Dote:  9  a.m.-3:30  p.m..  November 
6.1991. 

PJace:  The  Washington  Court  Hotel.  525 
New  Jersey  Avenue.  NW..  Washington.  DC 
20001. 

Status:  Open  to  the  public,  limited  only  by 
space  available. 

Purpose:  The  Interagency  Committee  on 
Smoking  and  Health  advises  the  Secretary. 
Department  of  Health  and  Human  Services, 
and  the  Assistant  Secretary  for  Health  on  the: 
(a|  Coordination  of  all  research  and 
education  programs  and  other  activities 
within  the  Department  and  with  other 
Federal  State,  local,  and  private  agencicis, 
and  (b)  establishment  and  maintenance  of 


liaison  with  appropriate  private  entities. 
Federal  agencies,  and  State  and  local  public 
health  agencies  with  respect  to  smoking  and 
health  activities. 

Matters  To  Be  Discussed:  The  agenda  will 
include  a  discussion  on  protecting  young 
children  (0-6  years)  from  the  health  effects  of 
environmental  tobacco  smoke. 

Agenda  items  are  subject  to  change  as 
priorities  dictate.  Members  of  the  audience 
must  register  in  advance  to  address  the 
Committee  during  the  Public  Comment 
Session. 

Contact  Person  for  More  Information:  To 
obtain  substantive  program  information, 
summaries  of  the  meeting,  roster  of 
committee  members  or  to  register  for  the 
Public  Comment  Session,  please  contact 
Michele  Chang.  Interagency  Committee  on 
Smoking  and  Health.  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion.  CDC.  Mailstop  K50. 1600  Clifton 
Road,  NE.,  Atlanta.  Georgia  30333.  telephone 
404/488-5701  or  FTS  236-5701. 

Dated:  October  10, 1991. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc.  91-25111  Filed  10-17-91;  8:45  am) 

BILUNG  COOC  416a-1t-4l 


Food  and  Drug  Administration 
[Docket  No.  91N-0412] 

The  Upjohn  Co.;  Wittidrawal  of 
Approval  of  a  Supplementai  New  Drug 
Application 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  supplemental  new  drug 
application  (NDA  11  839/S-G55)  for 
Provera  Tablets  held  by  The  Upjohn  Co.. 
7000  Portage  Rd..  Kalamazoo,  MI  49001- 
0199  (Upjohn).  This  supplemental 
application  provides  for  a  PVC  blister 
pack.  At  FDA's  request,  Upjohn  asked 
the  agency  to  withdraw  approval  of  the 
supplemental  application.  Under  the 
supplemental  application,  Upjohn  was 
marketing  a  28-tablet  blister  pack  that 
was  not  consistent  with  the  approved 
dosage  regimens. 
EFFECTIVE  DATE:  October  18. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Lola  E.  Batson.  Center  for  Drug 
Evaluation  and  Research  (HFD-360), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8038. 

SUPPLEMENTARY  INFORMATION:  On  July 
5. 1990,  FDA  approved  a  supplemental 
new  drug  application  (NDA  11-839/S- 
055)  for  Provera  (medroxyprogesterone) 
Tablets,  which  provided  for  the 


packaging  of  the  2.5-mi))igram  tablets  in 
a  PVC  blister  pack.  Later.  FDA  became 
aware  that  Upjohn  was  marketing 
Provera  Tablets  in  a  blister  package 
termed  a  "convenience  pack,"  which 
contained  twenty-eight  2.5-milligram 
tablets.  This  packaging  was  not 
consistent  with  the  approved  dosage 
regimen.  Furthermore,  the  promotional 
material  concerning  this  "convenience 
pack"  indicated  that  it  was  to  be  used 
for  menopausal  hormone  replacement 
therapy,  which  is  an  unapproved 
indication. 

The  supplemental  application  for  the 
blister  pack  did  not  indicate  Upjohn's 
intention  to  package  the  product  in  units 
of  28  tablets.  FDA  did  not  intend  to 
approve  a  blister  package  containing 
this  number  of  tablets  or  to  approve  a 
package  for  an  unapproved  indication. 

Accordingly.  FDA  asked  Upjohn  to 
request  voluntary  withdrawal  of  this 
supplemental  application.  By  letter 
dated  November  9, 1990,  Upjohn 
requested  withdrawal  of  NDA  ll-«39/ 
S-055,  and  stated  that  promotion  of  the 
blister  pack  and  other  promotion  of 
Provera  Tablets  for  use  in  hormone 
replacement  therapy  had  ceased.  The 
letter  also  stated  that  Upjohn  had 
discontinued  shipment  of  the  28-tablet 
Provera  blister  pack,  and  would 
immediately  begin  a  market  withdrawal 
of  the  blister  pack. 

Therefore,  under  section  505(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  supplement  S-055 
to  new  drug  application  NDA  11-839  is 
withdrawn,  effective  October  18, 1991. 

Dated:  October  10, 1991. 
Carl  C.  Peck, 

Director.  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  91-25105  Filed  10-17-91:  8:45  am] 

BILLING  COOE  4160-01-M 


(Health  Care  Financing  Administration 

Medicare  Program;  Meetings  of  the 
Advisory  Committee  on  Medicare- 
Physician  Relationships 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act.  this  notice  announces  meeting  of 
the  Advisory  Committee  on  Medicare- 
Physician  Relationships  on  November  4. 
1991. 
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DATES:  November  4. 1991.  8  a.m.-3  p.m. 
The  entire  meeting  will  be  held  in 
Executive  Session  November  4  pursuant 
to  section  552b(c)(9){B)  of  title  5.  U.S. 
Code,  for  discussion  and  preparation  of 
comments  the  Committee  wishes  to 
submit  to  the  Secretary. 
ADDRESSES:  The  meeting  will  be  held  in 
room  305H,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue  SW. 
Washington.  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Crow,  Executive  Director, 
Advisory  Committee  on  Medicare- 
Physician  Relationships,  Room  425-H, 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue  SW, 
Washington,  DC  20201.  Telephone  (202) 
245-7874. 

SUPPt^MENTARY  INFORMATION:  In 

accordance  with  The  Federal  Advisory 
Committee  Act,  the  Secretary  of  Health 
and  Human  Services  established  the 
Advisory  Committee  on  Medicare- 
Physician  Relationships.  The  Committee 
advises  the  Secretary  on  the  existing 
Medicare  policies  and  procedures  that 
directly  relate  to  physicians'  provision 
of  services  to  Medicare's  beneficiaries, 
and  on  Peer  Review  Organization  (PRO) 
and  carrier  policies  and  procedures.  The 
Advisory  Committee  looks  at  the 
methods  to  improve  Medicare  carrier 
services,  responsiveness  to  physicians. 
This  Committee  does  not  consider 
payment  issues. 

The  Committee  consists  of  the  Senior 
Medical  Advisor  of  the  Health  Care 
Financing  Administration  (HCFA)  as 
chair,  and  seven  members  selected  by 
the  Secretary  who  are  practicing 
physicians  representing  the  primary 
care,  internal  medicine,  and  surgical 
disciplines.  Members  are  invited  to 
serve  for  the  duration  of  the  Committee. 
The  members  are:  Lanny  R.  Copeland. 
M.D.,  Ulton  G.  Hodgia  Jr..  MD.  Edward 
A.  Rankin.  MD.,  Barbara  Ann  P. 
Rockett.  M.D.,  Mark  C.  Rogers,  M.D.. 
Richard  B.  Tompkins,  MJ3.,  and  Susan  L 
Tumey.  M.D.  The  chairperson  is  Nancy 
E.  Gary.  M.D. 

This  meeting  will  be  conducted  in 
closed  session  in  order  to  permit  the  free 
and  frank  exchange  of  views,  to  protect 
against  premature  disclosure  of  matters 
under  consideration  before 
recommenations  have  been  adopted, 
and  to  avoid  the  confusion  that  might 
result  from  disclosure  of  tentative  or 
proposed  reconunendations  and 
rationales  that  are  not  in  fact  adopted. 

The  Committee  is  to  report  to  the 
Secretary  through  the  Administrator, 
HCF.'V,  not  Liter  than  December  31. 1991. 

Authority:  Federal  Advisory  Committee 
Act  (Pub.  L  fll2-«63.  86  Stat  770-776  (5  U.S.C. 
App.  2)). 


Dated:  October  11. 1991. 
Matthew  Crow, 

Executive  Director,  Advisory  Committee  on 
Medicare-Physician  Relationships. 
(FR  Doc.  91-25166  Filed  1(>-17-91:  8:45  amj 
KIJJNO  CODE  4t»-01-M 


Office  of  th«  Assistant  Sscretary  for 
Healtt) 

Meeting  of  the  Advisory  Commtttee 
Scientific  Integrity,  Public  Health 
Service 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Advisory  Committee  on  Scientific 
Integrity,  Public  Health  Service,  on 
Sunday,  November  17. 1991  at  the  Hyatt 
Regency  Cambridge  in  Cambridge, 
Massachusetts.  The  meeting  will  take 
place  from  8:30  a.m.  to  4:30  p.m.  at  the 
hotel  at  575  Memorial  Drive,  Cambridge, 
Mass  02139.  The  meeting  will  be  open  to 
the  public.  Tentatively,  fiie  meeting  is  in 
the  Molly  Pitcher  room. 

The  charge  of  the  Committee  is  to 
review  and  evaluate,  on  an  ongoing 
basis,  the  efficacy  of  policies  and 
procedures  of  the  Department  of  Health 
and  Human  Services  in  detecting, 
deterring,  investigating,  and  resolving 
allegations  of  scientific  misconduct  and 
to  make  recommendations  to  the 
Secretary  and  the  Assistant  Secretary 
for  Health  on  improving  these  pohcies 
and  procedures. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  June  13, 1991  Federal 
Register  Notice  (56  FR  27384-94)  Policies 
and  Procedures  for  Dealing  With 
Possible  Scientific  Misconduct  in 
Extramural  Research  and  the  public's 
responses,  as  well  as  develop 
recommendations  on  the  policies  and 
procedures.  Discussion  items  will 
include  but  will  not  be  limited  to  the 
definition  of  scientific  misconduct,  due 
process  protections,  the  availability  of 
hearings,  and  protection  for  accusers 
("whistleblowers"). 

Henrietta  D.  Hyatt-Knorr,  Executive 
Secretary,  Advisory  Committee  on 
Scientific  Integrity,  Office  of  Scientific 
Integrity  Review.  Rockwall  II,  suite  1113, 
5515  Security  Lane,  Rockville  MD  20852, 
(301)  443-5300,  will  furnish  the  meeting 
agenda  and  a  rosier  of  the  Committee 
members  upon  request 

The  Committee  welcomes  statements 
for  the  record  by  interested  parties 
either  in  person  or  in  writing.  If  you 
desire  to  make  a  presentation,  please 
contact  the  Executive  Secretary  for 
further  instructions  and  a  scheduled 
time.  If  you  intend  to  observe  the 
meeting,  please  inform  the  Executive 


Secretary  since  attendance  is  presently 

limited  to  a  total  of  50  persons. 

Lyle  W.  Bivens, 

Director.  Office  of  Scientific  Integrity  Review. 

[FR  Doc.  91-25178  Filed  10-17-91;  8:45  am| 

BtLUNO  COOE  4t«»>17-4l 

Social  Security  Administration 

Agency  Forms  Sut>mltted  to  the  Office 
of  Manuagement  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  pubhshes  a  Ust  ciif 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  September  27, 1991. 

(Call  ReporU  Clearance  Officer  on  (301) 
965-4149  for  copies  of  package) 

1.  Disability  Report/Vocational 
Report— 0960-0141— The  information 
collected  on  forms  SSA-3368-BKySSA- 
3369-F6  used  by  the  Social  Security 
Administration  (SSA)  to  make 
determinations  for  disability  claims.  (In 
conjunction  with  the  requirements  set 
forth  in  20  CFR  1320.18,  Emergency  and 
expedited  processing,  we  are  requesting 
a  waiver  of  the  public  commenting 
period.)  The  affected  public  is 
comprised  of  individuals  who  have  filed 
for  disability  benefits. 

SSA-3368-BK      SSA-33a0-F8 


Number  of 

1.800000 

4oaooo 

Respond- 

ents. 

Frequency 

I 

1 

of 

Response. 

Average 

28^raia. 

30  min. 

Burden 

Per 

Response. 

Estimated 

855.000  hrs. 

200.000  hrs. 

Annual 

Burden. 

- 

Total 

^200.000 

1 

28.77  min. 

1,055,000  hrs. 

2.  Medical  History  and  Disability 
Report — Widow,  Widower,  Surviving 
Divorced  Wife  or  Disabled  Child— 0960- 
000— The  information  collected  on  the 
form  SSA-3820-F8  is  used  by  the  Social 
Security  Administration  to  determine 
eligibiUty  for  Social  Security  disability 
benefits/Supplemental  Security  Income 
payments.  In  addition,  this  information 
is  also  needed  by  SSA  to  properly 
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evaluate  and  adjudicate  an  individual's 
disability  as  prescribed  by  current 
public  law  and  Federal  regulation 
including  regulations  implementing  a 
recent  decision  issued  by  the  U.S. 
Supreme  Court  [Sullivan  v.  Zebley) 
concerning  evaluating  a  child's  claim  for 
disability.  (In  conjunction  with  the 
requirements  set  forth  in  20  CFR  1320.18. 
Emergency  and  expedited  processing, 
we  are  requesting  a  waiver  of  the  public 
commenting  period.)  The  affected  public 
is  comprised  of  individuals  (widows, 
widowers,  surviving  divorced  wives  and 
disabled  children]  who  have  filed  for 
disability  benefits/payments. 

Number  of  Respondents:  453,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20  minutes. 

OMB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503. 

Dated:  October  7, 1991. 
Ron  Compston, 

Social  Security  Administration.  Reports 
Clearance  Officer. 
(FR  Doc.  91-24725  Filed  10-17-91;  8:45  am] 

MLLING  COOC  41M-11-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-48] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  October  18, 1991. 
ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  204ia  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 


free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 

aoQgrdance  with  24  CFR  part  581  and 
sectibn  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  publishes  a 
Notice,  on  a  weekly  basis,  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
This  Notice  is  also  published  in  order  to 
comply  with  the  December  12. 1988 
Court  Order  in  National  Coalition  for 
the  Homeless  v.  Veterans 
Administration,  No.  8&-2503-OG 
(D.D.C).  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
reviewed  for  suitability  this  week. 

Dated:  October  11. 1991. 
Paul  Roitman  Bardack. 

Deputy  Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  91-25097  Filed  10-17-91:  8:45  am) 

WIXINO  CODE  42tO-2*-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AZ-020-1-4212-11;  AZA  25940] 

Classification  of  Public  Lands;  Arizona 

action:  Recreation  and  Public  Purposes 
(R&PP)  Act  Classification:  Arizona. 

Maricopa  County  Board  of 
Supervisors  proposes  to  develop  a 
regional  park  in  the  San  Tan  Mountains 
on  public  lands  legally  described  as: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  3  S..  R.  7  E.. 

Sec.  4.  SV4SWy4,  WMiSWV4SEy4; 

Sec.8.EMt,EViSWy4; 

Sec.  9,  S%NEy4,  ViVt.  SEy4; 

Sec.  10.WMiNEy4.WV4: 

Sec.  16.  N%; 

Sec.  17,  EV<i.  Ey2NWy4: 

Sec.  19,  lots,  2,  3,  4,  EV4,  SEy4NWy4. 
EV<iSWy4; 

Sec.  20.  EViEMi: 

Sec.  21,  all: 

Sec.  22.  SWy4,  Wy.WM!SWy4SEy4: 

Sec.  28  to  32,  incl,  all. 
Aggregating  6908.61  acres,  more  or  less,  in 
Pinal  County. 

The  land  has  been  examined  and 
found  suitable  for  classification  for  lease 
and  patent  for  recreation  and  public 
purposes  under  the  provisions  of  the 
R&PP  Act  of  June  14. 1926,  as  amended 
(44  Stat.  741: 43  U.S.C.  869:  869-4]  and 
the  regulations  contained  in  43  CFR  2740 
and  43  CFR  2912. 

In  addition,  the  land  is  determined  to 
meet  general  classification  criteria  of  43 
CFR  2410.1  (a-d)  and  specific  public 


purposes  classification  criteria  of  43 
CFR  2430.4  (a  and  c). 

Classification  of  this  land  under  the 
provisions  of  the  above  cited  R&PP  Act 
segregates  the  land  from  appropriations 
under  the  public  lands  laws  and  the 
mining  laws,  but  not  from  applications 
under  the  mineral  leasing  laws  or  the 
R&PP  Act  for  a  period  of  eighteen 
months  from  the  date  this  notice  is 
published  in  the  Federal  Register  (43 
CFR  2741.5(2)]. 

Detailed  information  concerning  this 
classification  is  available  from  the 
Phoenix  District  Office.  Bureau  of  Land 
Management,  2015  West  Deer  'Valley 
Road.  Phoenix.  Arizona  85027. 

For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  interested  parties  may  submit 
comments  to  the  Phoenix  District  Manager. 

Dated:  October  9. 1991. 
William  T.  Childress, 
Acting  District  Manager 
(FR  Doc.  91-25131  Filed  10-17-91: 8:45  am] 

BILLING  CODE  4310-33-M 


(OR-050-^333-12:GP2t014] 

Oregon:  Emergency  Closure  of  Public 
Lands 

October  4. 1991. 

action:  Notice  is  hereby  given  that 
effective  immediately  the  following 
described  public  lands  in  Deschutes 
County  are  closed  to  all  vehicle  access: 

T.  17  S..  R.  13  E.,  all  public  lands  in  Sections 
20,  21.  28  and  29.  situated  south  of  the 
Nelson  Road,  west  of  Waugh  Road,  and 
north  of  Alfalfa  Market  Road  east  of  Bend. 
Public  lands  along  the  Deschutes  River 
southwest  of  Redmond  in  T.  15  S..  R.  12  E., 
WViSWy4,  Section  25  lying  west  of  the 
Deschutes  River,  EM!NEy4,  Section  26.  and 
the  NEy4SEy4,  Section  35;  T.  16  S.,  R.  12  E., 
EV4SEy4SEy4,  Section  3,  EViSWy4,  NVVWi 
SEV4.  Section  9. 

summary:  The  purpose  of  these  closures 
along  the  Deschutes  River  and  east  of 
Bend  is  to  prevent  further  environmental 
damage  from  illegal  trash  dumping, 
juniper  cutting,  riparian  degradation, 
soil  compaction  and  erosion  resulting 
from  the  creation  of  tracks  and  roads 
from  off-road  vehicle  use.  and  to  help 
reduce  user  conflicts  and  conflicts  with 
adjacent  private  landowners. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  closure  is  43  CFR 
8341.2.  The  closure  will  remain  in  effect 
until  an  activity  plan  which  addresses 
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these  urban  interface  issues  can  be 

completed  and  implemented. 

Donald  L  Smith, 

Acting  District  Manager. 

(FR  Doc.  91-25065  Filed  10-17-fll;  8:45  amj 

MLLINQ  CODE  4310-33-M 


IWY-OeO-02-4120-141 

Availability  of  Draft  Environmental 
Assessment  and  Public  Hearing:  West 
Black  Thunder  Coal  Lease  Application 

agency:  Bureau  of  Land  Management. 
Interior,  Wyoming. 
action:  Notice  of  Availability  of  the 
Draft  Environmental  Assessment  (EA) 
for  the  West  Black  Thunder  Coal  Lease 
Application  (WYW118907)  and  Notice  of 
Public  Hearing. 

SUMMARY:  This  Notice  announces  the 
availability  of  the  Draft  Environmental 
Assessment  for  the  Thunder  Basin  Coal 
Company  application  for  a  coal  lease  for 
an  estimated  400  million  tons  of  federal 
coal  reserves  under  3,225  acres  located 
west  of  and  adjacent  to  their  existing 
Black  Thunder  Mine,  Campbell  County, 
Wyoming.  The  EA  was  prepared  to 
assist  the  BLM  in  making  a  decision  on 
the  proposed  lease.  A  public  hearing  to 
receive  comments  on  the  EA.  the  fair 
market  value,  and  the  maximum 
economic  recovery  rate  (MER)  has  been 
scheduled  for  November  20, 1991,  at  the 
Holiday  Inn  in  Gillette,  Wyoming,  at  7 
p.m. 

Prior  to  the  meeting,  an  open  house  is 
scheduled  from  3  to  5  p.m.  that  same  day 
at  the  same  location. 
DATES:  Comments  on  the  EA  must  be 
received  at  the  address  below  no  later 
than  c.o.b.  December  5, 1991. 
ADDRESSES:  Comments  should  be  sent 
to  Nancy  Doelger,  Casper  BLM  Office, 
1701  East  E  Street.  Casper,  Wyoming 
82601. 

FOR  FURTHER  INFORMATION  CONTACT! 

For  more  information  or  to  obtain  a  copy 
of  the  EA.  contact  Nancy  Doelger  at  the 
office  identified  above  or  by  phone  at 
(307)  281-7600. 

SUPPLEMENTARY  INFORMATION:  Thunder 
Basin  Coal  Company  (TBCC)  filed  an 
application  on  December  21. 1989,  with 
the  BLM  for  a  coal  lease  for  the 
following  subject  lands: 

Sixth  Prindpa)  Meridian 

T.  43  N..  R.  70  W. 
Sec.  18  All 
Sec.  19  All 

Sec.  29:  L^ts  3-6.  9-16 
Sec.  30  All 
Sec.  31:  l.ot8  5-12 
Sec.  32:  Lots  1-6 
Sec.  33:  Ixts  3-6 


These  lands  contain  3,224.61  acres 
more  or  less,  and  are  located  west  of 
and  adjacent  to  their  existing  Black 
Thunder  Mine.  The  application  was  filed 
as  a  lease-by-application  (LBA)  for  the 
purpose  of  extending  the  producing  life 
of  the  existing  mine.  The  EA  will  be 
available  for  review  and  comment  on  or 
before  November  1. 199f.  The  Office  of 
Surface  Mining  (OSM)  and  the  U.S. 
Forest  Service  (FS)  have  been  identified 
as  cooperating  agencies  in  the 
preparation  of  the  EA.  All  comments 
received  will  be  considered  in 
preparation  of  the  final  EA. 

Dated:  October  11, 1991. 
Robert  A.  Bennett. 

A  cting  State  Director 

[FR  Doc.  91-25109  Filed  10-17-91;  8:45  am) 

MLUNQ  CODE  4310-23-M 


[CA-060-02-4410-08] 

Availability  of  Environmental 
Assessment  of  the  1989/1990 
Amendment;  Review  of  the  California 
Desert  Conservation  Area  Plan 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice  of  availability. 

summary:  In  accordance  with  section 
202  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  with  43 
CFR  1610.5-5  and  43  CFR  1610.7-2.  the 
Bureau  of  Land  Management  has 
prepared  an  environmental  assessment 
(EA)  of  19  proposed  amendments  to  the 
1980  California  Desert  Conservation 
Area  (CDCA)  Plan.  The  EA  is  available 
for  a  60-day  public  review  and  comment 
period.  Following  the  public  comment 
period,  there  will  be  a  30-day  protest 
period  during  which  time  those  persons 
or  agencies  who  participated  in  the 
planning  process  may  protest  any  of  the 
proposed  amendment  decisions  to  the 
BLM  Director. 

The  amendments  include  13  proposals 
which  address  the  designation  of  Areas 
of  Critical  Environmental  Concern 
(ACEC's).  two  proposals  for  changes  in 
multiple-use  class  (MUC),  a  proposal 
addressing  changes  in  both  MUC  and 
vehicle  access,  two  proposals  on 
changes  in  ephemeral  grazing 
allotments,  and  a  proposal  for 
delineating  desert  tortoise  management 
categories. 

Copies  of  the  EA  may  be  obtained 
from  the  California  Desert  District 
Office,  6221  Box  Springs  Blvd.. 
Riverside,  CA  92507;  phone  (714)  653- 
3264.  Copies  will  be  available  for  review 
at  public  libraries  throughout  Southern 
California  and  at  the  Bureau's  California 
State  Office,  2800  Cottage  Way, 
Sacramento,  CA  95825:  Ridgecrest 


Resource  Area  (RA)  Office,  325  S. 
Richmond  Road,  Ridgecrest,  CA  93555; 
Palm  Springs-South  Coast  RA  Office, 
63-500  Garnet  Ave.,  North  Palm  Springs. 
CA  92258;  El  Centro  RA  Office,  333  S. 
Waterman,  El  Centro,  CA  92243; 
Barstow  RA  Office,  150  Coolwater  Lane. 
Barstow.  CA  92311;  and  Needles  RA 
Office,  101  W.  Spikes  Rd..  Needles,  CA 
92363. 

DATES:  Comments  on  the  EA  should  be 
submitted  or  postmarked  no  later  than 
December  16, 1991.  There  will  also  be  an 
opportunity  for  public  comments  on  the 
documerxt  at  the  California  Desert 
District  Advisory  Council  meeting  to  be 
held  in  the  American  Legion  Hall  in 
Lone  Pine,  California,  at  10:15  a.m.  on 
October  24, 1991.  For  further  information 
on  the  meeting,  call  l-fiOO-446-6743. 
ADDRESSES:  Comments  should  be 
addressed  to  Gerald  E.  Hillier,  District 
Manager,  Bureau  of  Land  Management. 
California  Desert  District  6221  Box 
Springs  Blvd.,  Riverside,  CA  92507. 

FOR  FURTHER  INFORMATION  CONTACT 
Molly  S.  Brady,  Chief,  Planning  and 
Environmental  Assistance,  California 
Desert  District;  phone  (619)  653-4197. 

SUPPLEMENTARY  INFORMATION:  Nineteen 

proposed  amendments  were  considered. 
The  following  13  addressed  Areas  of 
Critical  Environmental  Concern 
(ACEC's): 

#1  Designate  a  2,950-acre  ACEC  at 
Manix.  approximately  25  miles  east  of 
Barstow.  for  the  protection  of  late 
Pleistocene  paleontological  and 
archaeological  resources.  Plans  of 
operation  for  all  mining  activities  would 
be  required,  and  recreational  collection 
of  fossils  would  be  prohibited.  Existing 
authorized  grazing,  recreation,  and 
mining  would  be  allowed  to  continue, 
but  modification  of  facilities  would 
require  review  and  approval  by  the 
Bureau. 

#2  Enlarge  the  existing  5,120-acre 
Black  Mountain  Cultural  Area  ACEC  by 
adding  32,480  acres  to  protect 
outstanding  cultural  resources.  The 
ACEC  is  22  miles  northwest  of  Barstow. 
Cultural  resources  would  be  protected 
through  partial  closure  to  vehicles  and 
withdrawal  of  approximately  500  acres 
of  significant  rock  art  sites  from  mining. 

#3  Combine  the  existing  1,694-acre 
Edom  Hill-Willow  Hole  ACEC  with  the 
Coachella  Valley  Preserve  (7.000  acres) 
and  the  Whitewater  Floodplain  (Indian 
Avenue)  Preserve  (1,230  acres)  to  form 
the  9,924-acre  Coachella  Valley  Fringe- 
toed  Lizard  Research  Natural  Area/ 
ACEC  tRNA/ACEC).  The  Coachella 
Valley  Fringe-toed  Lizard  and  the  Least 
Bell's  Vireo,  both  Federally  and  State- 
listed,  and  two  Federal  candidate  plant 
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species  will  be  protected  through  the 
following  actions:  closure  to  off-highway 
vehicles,  removal  of  exotic  plants,  and 
other  actions  defined  in  the  Edom  Hill- 
Willow  Hole  ACEC  Activity  Plan  and 
the  Coachella  Valley  Preserve  System 
Management  Plan  (1986). 

«4  Delete  the  2.500-acre  Halloran 
Wash  ACEC  located  15  to  20  miles 
northeast  of  Baker  and  immediately 
north  of  Interstate  15.  The  areas  was 
designated  at  ACEC  for  protection  of 
cultural  resources.  A  1982  amendment  to 
the  CDCA  Plan  added  an  area 
containing  petroghTjhs  to  the  ACEC. 
Recent  on-site  examination  showed  that 
all  rock  art  is  on  private  land  outside  the 
ACEC  boundary,  and  deletion  of  the 
ACEC  has  been  proposed. 

*5  Designate  the  Amboy  Crater  (640 
acres)  an  NNL/ACEC.  The  crater  is 
located  2.5  miles  west  of  the  San 
Bernardino  County  town  of  Amboy.  An 
existing  5,760-acre  NNL  (National 
Natural  Landmark)  surrounds  the  crater. 
The  Bureau  will  request  the  National 
Park  System  which  manages  NNL's  to 
reduce  the  size  of  the  NNL  to  640  acres. 
The  crater  will  be  protected  by  actions 
outlined  in  the  Amboy  Crater  NNL  Plan 
of  1986. 

*6  Redesignate  the  80-acre  Bigelow 
ChoUa  Natural  Area  an  RNA/ACEC. 
The  area  lies  on  both  sides  of  Interstate 
40  in  the  Sacramento  Mountains,  in  the 
southwest  portion  of  Section  2Z  T9N, 
R20E.  This  is  the  northern-most 
population  and  the  densest-known 
concentration  of  Bigelow  (Teddy  Bear) 
ChoUa  in  the  California  Desert 
Conservation  Area.  The  area  is 
withdrawn  from  mineral  entry  under  the 
mining  laws  but  not  from  mineral 
leasing.  The  area  would  be  managed 
cooperatively  with  the  University  of 
California,  which  owns  the  adjoining 
640-acre  parcel,  for  research  and 
recognition  of  the  Unusual  Plant 
Assemblage. 

-7  Redesignate  the  18,320-acre  Cima 
Dome  Outstanding  Natural  Area  (ONA) 
an  ONA/ACEC.  This  well-known 
geologic  feature  is  located  in  the  north- 
central  portion  of  the  East  Mojave 
National  Scenic  Area  (EMNSA)  and  is 
withdrawn  from  mineral  entry  under  the 
mining  laws  but  not  from  mineral 
leasing.  Outstanding  features  of  the 
dome  include  a  Joshua  Tree  forest,  h 
would  be  managed  as  described  in  the 
East  Mojave  National  Scenic  Area  Plan 
(1988). 

-8  Redesignate  the  Cinder  Cones  NNL 
an  NNL/ACEC.  The  24.960-acre  ACEC 
would  be  composed  of  an  existing 
24.320-acre  NNL  and  640  additional 
acres.  Thecinder  cones  would  be 
protected  by  a  20320-acre  withdrawal 
from  mineral  entry  under  the  mining 


laws  but  not  from  mineral  leasing  and 
by  controlling  mineral  extraction  in  the 
remaining  area.  In  addition,  the  ACEC 
would  be  managed  as  described  in  the 
EMNSA  Plan. 

*8  Redesignate  the  6,680-acre  Granite 
Mountains  RNA  an  RNA/ACEC.  The 
area  would  continue  to  be  managed 
cooperatively  with  the  University  of 
California  for  the  protection  of  an 
unusually  diverse  range  of  plants  and 
wildlife.  Management  guidelines  of  the 
EMNSA  Plan  would  also  apply, 
including  a  proposed  withdrawal  of 
11,280  acres  from  mineral  entry  under 
the  mining  laws  but  not  from  mineral 
leasing  and  the  closure  of  several 
vehicle  routes. 

*10  Redesignate  the  49.065-acre  Kelso 
Sand  Dunes  ONA  an  ONA/ACEC  for 
protection  of  a  unique  ecosystem  with 
great  species  diversity.  This  is  the 
portion  of  the  Kelso  Sand  Dunes 
Wilderness  Study  Area  (CDCA-250) 
which  was  recommended  for  wilderness 
designation.  Management  of  the  area 
would  be  as  described  in  the  EMNSA 
Plan  and  would  include  maintaining  a 
mineral  withdrawal  and  continuing  a 
motorized  vehicle  closure. 

#  11  Designate  a  44.180-acre  NNL/ 
ACEC  in  the  Turtle  Mountains  for  the 
protection  of  a  unique  environment 
containing  special  cultural,  wildlife,  and 
botanical  resources,  sensitive  soils, 
diverse  topography,  and  opportunities 
for  primitive  types  of  recreation.  The 
area  of  the  proposed  ACEC  is  the  core 
of  the  recommended  portion  of  the 
Turtle  Mountains  Wilderness  Study 
Area  (CDCA-307).  It  has  been  closed  to 
vehicles  since  1976.  A  large  part  of  the 
ACEC  coincides  with  the  area 
designated  as  an  NNL.  The  Mopah 
Springs  ACEC  is  within  the  proposed 
ACEC  and  would  be  incorporated  into 
the  new  ACEC. 

#12  Designate  a  2,040-acre  ACEC  at 
the  Desert  Lily  Preserve,  about  10  miles 
northeast  of  Desert  Center  and  just  east 
of  Highway  177.  This  area  has 
outstanding  displays  of  the  desert  lily 
when  winter  rains  are  plentiful.  The 
area  was  withdrawn  from  mineral  entry 
in  1972  and  has  been  protected  by  a 
fence  on  the  side  adjacent  to  the 
highway  since  1975  for  protection  fro 
off-road  activity.  Under  ACEC 
management,  the  mineral  withdrawal 
and  protection  by  fencing  would 
continue,  along  with  other  actions  to  be 
determined  in  preparing  the  ACEC 
management  plan. 

#13  Designate  a  27,767-acre  portion  of 
the  Imperial  (Algodones)  Dunes  NNL  an 
NNL/ACEC.  The  area  coincides  with  the 
portion  of  the  Algodones  Dunes 
Wilderness  Study  Area  (CDCA-360) 
which  the  CDCA  Plan  recommended 


suitable  for  wilderness  designation.  It  is 
bordered  on  the  south  by  Highway  78, 
on  the  west  by  the  new  Coachella 
Canal,  and  on  the  north  by  Mammoth 
Wash.  This  portion  of  the  dunes  system 
was  closed  to  vehicles  in  the  1970's  to 
protect  essential  habitats  for  plant 
species  endemic  to  the  dunes.  The 
Imperial  Dunes  Recreation  Area 
Management  Plan  (RAMP)  of  1987 
continued  this  closure.  The  management 
actions  set  forth  in  the  RAMP  for  this 
area  will  be  applied  to  this  ACEC. 
The  six  remaining  amendments 
address  changes  in  multiple  use  class 
(#s  14  and  15).  changes  in  MUC  and 
vehicle  access  (#16),  changes  in 
ephemeral  grazing  allotments  (#8  17  and 
18),  and  delineation  of  desert  tortoise 
management  categories  (-19). 

Dated:  October  8.  1991. 
Gerald  E.  Hillier, 

District  Manager. 

[FR  Doc.  Bl-25132  Filed  10-17-91:  8:45  am) 

BILLING  CODE  4310-40-M 


(UT-060-02-4410-14] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Cockrell  Oil 
Corporation  Coalbed  Mettiane  Project 
in  Carbon  County,  Utah 

October  29. 1991. 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Intent  to  Prepare  an 

Environmental  Impact  Statement  (EIS) 

for  the  Cockrell  Oil  Corporation 

Coalbed  Methane  Project  in  Carbon 

County,  Utah  and  Notice  of  Scoping 

Meeting. 

SUIMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  (BLM),  Moab  District,  will 
be  directing  the  preparation  of  an  EIS  to 
be  prepared  by  a  third  party  contractor 
on  the  impacts  of  the  Cockrell  Oil 
Corporation  Coalbed  Methane  Project. 
The  project  involves  the  development  of 
approximately  16,830  mineral  acres  for 
the  production  of  methane  gas  from  the 
underlying  Blackhawk  coal  formation. 
The  project  would  be  located  in  the 
Emma  Park  area  of  Carbon  County, 
Utah  and  would  include  Federal,  State 
and  private  surface  and  mineral 
subsurface.  A  public  scoping  meeting 
will  be  held  November  13, 1991. 
SUPPLfMENTARY  INFORMATION:  Cockrell 
Oil  Corporation  of  Houston,  Texas 
proposes  to  develop  approximately 
16,630  mineral  acres  for  the  production 
of  methane  gas  from  the  underlying 
Blackhawk  coal  formation.  Of  this  total. 
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67  percent  (11,165  acres)  of  the  mineral 
estate  is  administered  by  the  BLM,  9 
percent  (1,458  acres)  of  the  mineral  state 
is  administered  by  the  State  of  Utah, 
and  the  remaining  24  percent  (4,007 
acres)  of  the  mineral  estate  is  privately 
owned. 

In  order  to  fully  develop  the  coaibed 
methane  resource  a  well  spacing  pattern 
of  320  acres  (one  well  per  320  acres)  is 
planned  with  the  possibility  of  1 
additional  well  per  320  acres.  This 
spacing  pattern  would  allow  Cockrell  to 
dewater  the  coalbeds  within  the  field 
and  achieve  maximum  desorption  of 
methane  from  the  coal.  Based  upon  this 
spacing  pattern,  it  is  anticipated  that  a 
maximum  of  eighty-three  (83)  wells 
would  be  needed  for  subsurface 
disposal  of  produced  water.  Of  this 
total,  fifty-seven  (57)  wells  would  be  on 
federal  mineral  estate,  twenty-three  (23) 
would  be  on  privately  owned  mineral 
estate  and  seven  (7)  would  be  on  Slate 
of  Utah  mineral  estate. 

The  Bureau  of  Land  Managements' 
scoping  process  for  this  EIS  will  include: 
(1)  Identification  of  issues  to  be 
addressed;  (2)  Identification  of  viable 
alternatives,  and  (3)  Notifying  interested 
groups,  individuals  and  agencies  so  that 
additional  information  concerning  these 
issues  can  be  obtained. 

A  public  scoping  meeting  will  be  held 
at  7  p.m.  November  13, 1991.  at  the  BLM 
office  at  900  North  700  East,  Price,  Utah. 

The  scoping  process  will  consist  of  a 
news  release  announcing  the  start  of  the 
EIS  process;  letters  of  invitation  to 
participate  in  the  scoping  process;  and  a 
scoping  document  which  further  clarifies 
the  proposed  action,  alternatives  and 
significant  issues  being  considered  to  be 
distributed  to  selected  parties  and 
available  upon  request. 

Written  comments  will  be  accepted 
until  December  1. 1991.  Comments 
should  be  sent  to  the  District  Manager. 
Bureau  of  Land  Management.  P.O.  Box 
970,  Moab,  Utah  84532,  Attention: 
Cockrell  Coaibed  Methane  Project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daryl  Trotter  at  (801)  259-6111. 
Gene  Nodine. 
District  Manager. 
[FR  Doc.  91-25134  Filed  10-17-91;  8:45  am] 

MLUNO  COM  4310-OO-M 


[UTU-657221 

Utah;  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease 

In  accordance  with  title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  Pub.  L.  97-451).  a 
petition  for  reinstatement  of  oil  and  gas 


lease  UTU-65722  for  lands  in  San  Juan 
County.  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 
from  August  1. 1991,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $10  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  UTU-55722  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188).  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  August  1. 1991,  subject  to  the 
original  terms  and  conditions  and  the 
increased  rental  and  royalty  rates  cited 
flbove. 
Robert  Lopez, 

Chief,  Minerals  Adjudication  Section. 
(FR  Doc.  91-25110  Filed  10-17-91;  8:45  am] 

BILLINO  COOC  4310-OO-M 


I WY-920-4 1-5700;  WYW505201 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

October  9, 1991. 

Pursuant  to  the  provisions  of  Public 
Law  97-451.  96  Stat.  2462-2486,  and 
Regulation  43  CFR  3109.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW50520  for  lands  in 
Uinta  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW50520  effective  June  1. 1991, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 
F.R.  Speltz, 

Supen-isory  Land  Law  Examiner. 
[FR  Doc.  91-25130  Filed  10-17-91;  8:45  am] 
MLUNO  coot  ai0-t2-« 


(CA-010-4212-13;  CACA  2*966] 

Realty  Action;  Exchange  of  Public 
Lands  In  Placer  County,  CA 

AOENCY:  Bureau  of  Land  Management. 
Interior. 

summary:  The  following  described  land 
is  being  considered  for  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1716). 

Selected  Public  Land 
Placer  County 

T.13N.,  R.IOE.,  MDM 

Sec.  18,  Lots  1,  2.  3, 4.  S^  of  Lot  5.  SVt  of 
Lot  a  10, 11. 13 
T.14N..  R.9E..  MDM 

Sec.  35,  Lot  3,  EV4NWy4.  SWV4SWV« 
Containing  380  acres,  more  or  less 

The  above  land  is  being  considered 
for  possible  transfer  to  a  nonprofit 
conservation  organization  such  as  The 
Trust  For  Public  Land  or  the  Nature 
Conservancy.  In  exchange  the  public 
would  receive  private  land  located  on 
the  North  Fork  or  South  Fork  of  the 
American  River,  Merced  River,  or 
marshlands,  and  waterfowl  habitat 
located  in  the  California  Central  Valley. 
This  proposal  is  considered  to  be  in  the 
public  interest  and  is  consistent  with 
current  land  use  plans. 

SUPPLEMENTARY  INFORMATION:  The 

above  Federal  lands  would  be 
transferred  subject  to  a  reservation  to 
the  U.S.  for  a  right-of-way  for  ditches 
and  canals  constructed  under  the 
authority  of  the  Act  of  August  20. 1890 
(43  U.S.C.  945);  also  rights-of-way  of 
record  will  be  identified  as  prior  existing 
rights. 

All  necessary  clearances,  including 
archaeology,  and  rare  plants  and 
animals  shall  be  granted  prior  to 
conveyance  of  title  by  the  U.S. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  described  herein  from  settlement, 
location  and  entry  under  the  public  land 
laws  and  from  the  mining  laws  for  a 
period  of  two  years. 

ADDRESSES:  For  a  period  of  45  days 
from  publication  of  this  notice  in  the 
Federal  Register  interested  parties  may 
submit  comments  to  the  District 
Manager,  c/o  Area  Manager,  Folsom 
Resource  Area,  63  Natoma  Street. 
Folsom,  California  95630. 

FOR  ADDITIONAL  INFORMATION:  Contact 

Mike  Kelly  at  the  above  address  or  at 

(916)  985-4474. 

DJ(.  Swickard, 

Area  Manager 

[FR  Doc.  91-25126  Filed  10-17-91:  6:45  am] 
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(ES-03(M)2-42-l2-18;  ES-20066-009 1 

Public  Lands  in  Minnesota  Determined 
Eligible  for  Transfer  to  ttie  State  of 
Minnesota  Pursuant  to  the  Minnesota 
Public  Lands  Improvement  Act  of  1990 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Availability  of  list  of  public 

lands  to  be  transferred. 

SUMMARY:  Final  notice  is  hereby  given 
that  certain  public  lands  located  in 
Minnesota  have  been  determined  to  be 
eligible  for  transfer  to  the  State  of 
Minnesota.  Transfer  will  be  pursuant  to 
the  Minnesota  Public  Lands 
Improvement  Act  of  1990  (104  STAT 
1019;  Public  Law  102-442)  (Act)  which 
grants  certain  specified  unclaimed 
islands  and  uplands  and  certain  other 
public  lands  to  the  State  of  Minnesota 
for  the  purposes  of  public  recreation, 
protection  of  fish,  wildlife,  and  plants, 
and  the  protection  of  resources  and 
values.  The  transfer  will  be  by 
Congressional  grant  and  will  be 
effective  on  October  18, 1991. 

The  purpose  of  this  public  notice  is  to 
amiounce  the  availability  of  a  list 
containing  the  legal  description  and 
other  information  regarding  the  public 
lands  that  will  be  transferred  to  the 
State  of  Minnesota. 
DATES:  The  list  will  be  available  to  the 
public  on  October  18, 1991. 
ADDRESSES:  Requests  for  copies  of  the 
list  should  be  sent  to  Gary  Bauer, 
District  Manager,  Bureau  of  Land 
Management  P.O.  Box  631,  Milwaukee, 
Wisconsin  53201-0631. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Johnson.  Realty  Specialist,  Bureau 
of  Land  Management,  P.O.  Box  631, 
Milwaukee,  Wl  53201-0631;  telephone 
no.  (414)  297-4413  or  (FTS)  362-4413. 
SUPPLEMENTARY  INFORMATION:  The  Act 
will  transfer  to  the  State  of  Minnesota 
the  surface  estate  of  specified  public 
lands  in  Minnesota  for  the  purposes  of 
public  recreation,  protection  of  fish, 
wildlife,  and  plants,  and  the  protection 
of  resources  and  values.  It  also 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  to  resolve  claims  of 
ownership  of  non-mineral  interests  in 
certain  other  public  lands  in  Minnesota 
and  to  transfer  such  lands  to  claimants 
thereof  on  terms  that  recognize  the 
equities  of  such  claimants  in  such  lands. 

The  Act  also  required  the  Secretary  to 
notify  the  residents  of  Minnesota  as  to 
the  nature  and  location  of  the  public 
lands  to  be  granted  to  the  State  under 
the  Act.  That  Public  notification  was 
accomplished  by  the  publication  of  a 
pubhc  notice  in  the  Federal  Register  on 
January  17. 1991  and  the  legal  notices  in 


10  daily  or  weekly  newspapers  located 
throughout  Minnesota  during  the  period 
of  January  24  to  February  1, 199^1,  and 
the  issuance  of  press  releases  to 
newspapers  and  radio  stations  located 
throughout  Minnesota.  Additionally, 
books,  containing  the  legal  descriptions 
and  maps  showing  the  locations  of  the 
public  lands  eligible  for  transfer,  were 
available  for  public  inspection  at  each 
County  Auditor's  office  in  Minnesota 
and  at  all  Congressional  offices  located 
throughout  Minnesota.  The  purpose  of 
the  public  notification  was  twofold:  (1) 
To  notify  residents  of  Minnesota  as  to 
the  location  of  public  lands  to  be 
granted  or  otherwise  transferred  under 
the  Act,  and  (2)  To  identify  any 
person(s)  who  has  a  claim  of  ownership 
of  the  non-mineral  interests  in  the 
identified  public  lands.  Written  claims 
of  ownership  were  accepted  until  April 
18, 1991. 

Those  parcels  of  public  land  that  have 
been  claimed  by  a  person  or  persons 
will  not  be  transferred  to  Minnesota  on 
October  18. 1991.  Listead  they  will  be 
retained  as  public  lands  pending 
resolution  by  the  Secretary  of  the  claim 
of  ownership. 

The  transfer  of  the  unclaimed  public 
lands  to  the  State  and  the  resolution  of 
the  claims  of  ownership  are  subject  to 
very  specific  requirements  contained  in 
the  Act. 

WUliam  S.  Fulcer. 
Acting  District  Manager. 
(PR  Doc.  91-25136  Filed  10-17-81;  8:45  am] 
BlUJtM  CODE  4310-e.Mi 


IMT-060-02^212-13;  MTM-TSTOI] 

Notice  of  Realty  Action:  PrWate 
Exchange-Montana 

AGENCY:  Bureau  of  Land  Management. 
action:  The  Bureau  of  Land 
Management  proposes  to  exchange 
public  land  for  private  land  with 
William  R.  and  Lela  M.  French.  This 
proposed  exchange  involves  only  the 
surface  estate.  The  public  and  private 
lands  are  in  Phillips  County. 

SUMMARY:  The  public  will  gain  private 
lands  with  wetlands  and  wildlife  habitat 
for  piping  plover,  upland  birds,  antelope 
and  mule  deer.  Consolidation  of  public 
land  will  occur  which  allows  for  better 
range  management.  Disposal  of  the 
public  lands  is  in  conformance  with  the 
Phillips  Management  Framework  Plan. 
Disposal  of  public  lands  with  relatively 
low  pubhc  value  will  help  meet  the 
management  goals  for  the  area  where 
the  public  will  gain  private  land.  This 
exchange  is  in  the  pubhc  interest.  The 
Bureau  of  Land  Management  advised 


State  and  local  officials  about  the 
proposed  exchange. 

The  following  described  public  lands 
are  suitable  for  disposal  by  exchange 
under  section  206  of  the  Federal  Land 
Management  Act  of  1976,  43  U.S.C.  1716. 

Principal  Meridian  Montana 

T.  24  N.,  R.  31  E.. 

Section  1:  Lots  1,  2.  3, 4,  SMiSVii; 

Section  3:  SWy«SE^: 

Section  10:  WViNEV*.  NWV.,  NWy4SWV<i. 
NWASeVt: 

Section  11:  EMiNEV*; 

Section  12:  All: 

Section  13:  EV4NWy4: 
T.  24  N..  R.  32  E., 

Sectoin  6:  L,oti  3,  4,  5.  SEVtSW  Vt; 

Section  7:  Lots  1.  2,  3,  4,  EV4WV4: 
T.  25N.,  R.  31  E., 

Section  25:  SEy4NEy4: 
T.  25  N.,  R.  32  E., 

Section  30:  Lot  2,  SWV<*NEy«.  SEyiNWyi; 
T.  26  N.,  R.  30  E., 

Section  25:  NV4SWV«; 
T.  26  N.,  R.  31  E., 

Section  30:  Lots  3. 4,  EViSWy«: 
T.  29  N..  R.  29  E., 

Section  12:  All; 

Section  13:  N%NW%; 
T.  29  N.,  R.  30  E., 

Section  18:  SEV«; 

Totaling  3,152.45  acres. 

The  United  States  will  exchange  this 
public  land  to  acquire  the  following 
described  private  land: 

Principal  Meridian  Montana 

T.  25  N.,  R.  30  E. 

Section  6:  SV<iNEy4; 
T.  26  N.,  R.  30  E., 

Section  14:  SVt; 

Section  15:  SEy4; 

Section  20:  SWy4SWy4; 

Section  22:  NV4,  SEy4: 

Section  23:  NVi; 

Section  26:  Si/^SEVi; 

Section  29:  EV4NW%.  NEy4SWy4; 
T.  25  N..  R.  31  E.. 

Section  2:  NWV4  Lot  4.  SVi  Lot  4. 

Nwy4SEy4^m•v4.•NM.swy4Nwy4; 

Section  3:  Lot  1,  NVt  Lot  2: 
T.  26  N..  R.  31  E., 
Section  27:  SWy4; 
Section  29:  NV&; 
Section  30:  NEy4; 
Section  33:  S\4NEy4,  NViSV^; 
Section  34:  E'/iW^.  SWy4NWy4NEy4, 

Nwy4Swy4NEy4,  SMiSwyiNEVi, 
Nwy4swy4,  wv4NEyiSEy4,  SMiSEy4: 

Total  2.938.96  acres. 

DATES:  Interested  parties  may  submit 
comments  to  the  Bureau  of  Land 
Management  by  December  2, 1991.  The 
State  Director  will  weigh  adverse 
comments.  The  State  Director  may 
vacate  or  change  this  notice.  Without 
any  objections  this  notice  will  become 
the  final  determination  of  the 
Department  of  Interior. 
FOR  COMMENTS  AND  FURTHER 
INFORMATION  CONTACT:  Submit  your 


comments  on  this  proposed  exchange  to 
the  address  shown  below.  Information 
related  to  the  exchange,  including  the 
environmental  assessment,  is  available 
at  the  same  address. 

Phillips  Resource  Area,  Box  B,  Malta. 
MT  59457. 

SUPPLEMENTARY  INFORMATION:  The 
publication  of  this  notice  segregates  the 
public  lands  described  above  from 
settlement  sale,  location  and  entry 
under  the  public  land  laws.  This  notice 
also  segregates  from  the  mining  laws, 
but  not  from  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  The 
segregation  will  last  for  two  years  from 
the  date  of  publication  of  this  notice. 
This  exchange  is  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
under  43  U.S.C.  945. 

2.  The  reservation  to  the  United  States 
of  all  federal  minerals  will  occur. 

3.  The  following  rights-of-way  of 
record:  Big  Flat  Electric  Coop.  Inc., 
MTM-57527  and  MTM-58709;  Triangle 
Telephone  Coop.  Inc..  MTM-42864  and 
George  L.  Partridge,  MTM-040449. 

4.  An  equalization  payment  of 
$4,600.00  will  be  paid  by  Mr.  and  Mrs. 
William  R.  and  Lela  M.  French. 

5.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

6.  The  proposed  completion  date  is 
December  1991. 

Dated:  October  g,  1991. 
B.  Gene  Miller, 
Acting  District  Manager. 
[FR  Doc.  91-25138  Filed  10-17-91;  8:45  am) 

BILUNO  CODE  431(MNMI 

(NV-930-02-4212-13;  N-53387] 

Realty  Action;  Exchange  of  Public 
Lands.  Clark  County,  NV 

The  following  described  public  lands 
in  Las  Vegas,  Clark  County,  Nevada,  are 
being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Policy  and  Management  Act  of 
October  21, 1976,  43  U.S.C.  1716. 

Mount  Diablo  Meridian,  Nevada 
T.  21  S..  R.  63  E.. 

Sec.  27:  N%.  SWV*. 

Aggregating  480  acres  (groBs). 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  22m.l(b),  publication  of  this 
notice  in  the  Federal  Register,  will 
segregate  the  public  lands,  as  described 
in  this  Notice,  from  all  forms  of 
appropriation  under  the  public  land 
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laws,  including  the  general  mining  laws, 
except  for  leasing  under  the  mineral 
leasing  laws. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District.  P.O.  Box 
26569.  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

Dated:  October  7. 1991. 
Gary  Ryan, 

Associate  District  Manager.  L  V,  NV. 
|FR  Doc.  91-25066  Filed  10-17-91;  S:45  am) 

aiLUNO  COOE  431fr-HC-M 


[NV-930-02-4212-11;  N-4156S-35] 

Realty  Action;  L^ase/Purchase  for 
Recreation  and  Public  Purposes  Clark 
County,  NV 

The  following  described  public  land  in 
Las  Vegas,  Clark  County,  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mount  Diablo  Meridian,  Nevada 

T.  21  S.,  R.  60  E.. 
Sec.  26:  NWy4SEy4SW«4,  SWV4NEy.SWV«,. 
Aggregating  20.00  acres  (gross). 

This  parcel  of  land  contains 
approximately  20  acres.  The  Clark 
County  School  District  intends  to  use 
the  land  for  a  junior  high  school.  The 
lease  and/or  patent,  when  issued,  will 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe, 
and  will  be  subject  to: 


1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County. 

The  land  is  not  required  for  any 
federal  purpose.  "Hie  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
o^ice  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  froin  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26589.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classiflcation  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Dated:  October  4. 1991. 
Gary  Ryan, 

Acting  District  Manager.  Los  Vegas.  SV. 
[FR  Doc.  91-25067  Filed  10-17-91:  8:45  am| 

StlXINO  COM  4S1»-HC-H 


IWY-940-4730-12] 

Filing  of  Plats  of  Survsy:  Wyoming 

AOENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne.  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridin,  Wyoming 

T.  42  N.,  R.  117  W.,  accepted  October  8, 1991 
T.  54  N..  R.  91  W..  accepted  October  9, 1991 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest[8).  A  plat  will  not  be  officially 
filed  until  after  disposition  of  protestjs) 
and  or  appeals). 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office, 
Bureau  of  Land  Management,  2515 
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Warren  Ave.,  Cheyenne,  Wyoming,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plats  will  be  made  available  upon 
request  and  prepayment  of  the 
reproduction  fee  of  $2.00  per  copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the  protest 
notice  did  not  include  a  statement  of 
reasons  for  the  protest,  the  protestant 
shall  file  such  a  statement  with  the  State 
Director  within  thirty  (30)  calendar  days 
after  the  notice  of  protest  was  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  surveys  and 
subdivisions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  2515  Warren  Avenue,  Cheyenne, 
Wyoming  82003. 

Dated:  October  9. 1991. 
|ohn  P.  Lee, 

Chief.  Branch  of  Cadastral  Survey. 
[FR  Doc.  91-25129  Filed  10-17-91;  8:45  am] 
BILUNG  COOE  4310-22-M 

(AK-932-4214-10;  F-86826] 

Cancellation  of  Proposed  Withdrawal; 
Alaska 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  and  reservation  of 
approximately  14.38  acres  of  public 
lands  requested  by  the  National  Park 
Service  for  administrative  sites  for 
management  of  the  Gales  of  the  Arctic 
National  Park  and  Preserve  near 
Coldfoof,  Alaska.  The  lands  have  been 
and  will  remain  subject  to  the 
provisions  of  existing  withdrawals  of 
record. 

EFFECTIVE  DATE:  October  18. 1991. 
FOR  FURTHER  INFORMATION  CONTACr. 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue.  No.  13, 
Anchorage,  Alaska  99513-7599,  907-271- 
5477. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  proposed  withdrawal  and  reservation 
of  public  lands  for  the  National  Park 
Service,  serial  number  F-86826,  was 
published  in  the  Federal  Register  on 
June  8. 1990  (55  FR  23485).  The  National 
Park  Service  will  be  participating  in 
joint  agency  use  of  certain  lands  in  the 
Coldfoot  area,  therefore  this  application 
will  no  longer  be  needed.  On  October  3, 


1991,  the  National  Park  Service 
cancelled  its  application  for  withdrawal 
of  the  lands. 

At  8  a.m.  Alaska  Daylight  Time,  on 
the  date  of  publication  of  this  notice,  all 
lands  described  in  the  Federal  Register 
publication  referred  to  above  will  be 
relieved  of  the  segregative  effect 
pursuant  to  43  CFR  2310.2-l(c).  The 
lands  have  been  and  will  remain  subject 
to  the  terms  and  conditions  of  Public 
Land  Order  Nos.  5150  and  5180,  both  as 
amended. 

Dated:  October  9, 1991. 
Sue  A.  Wolf, 

Chief  Branch  of  Land  Resources. 

[FR  Doc.  91-25133  Filed  10-17-91:  8:45  am] 

MLUNO  COOE  4310-JA-M 


[ID-943-4214-;  IDI-833] 

Notice  of  Proposed  Continuation  of 
Withdrawal,  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior/ 

ACTION:  Notice. 

summary:  The  U.S.  Forest  Service 
proposes  that  the  withdrawal  of  620.36 
acres  for  recreation  and  administrative 
feites  and  historical  trails  in  the  Payette 
and  Salmon  National  Forests  be 
continued  for  the  period  of  years  shown 
below.  The  lands  are  still  being  used  for 
the  purposes  for  which  they  were 
withdrawn.  The  lands  would  remain 
closed  to  surface  entry  and  mining,  but 
have  been  and  would  remain  open  to 
mineral  leasing. 
dates:  January  16, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Carpenter,  Idaho  State  Office, 
BLM,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-384-3163. 

The  U.S.  Forest  Service  proposes  that 
the  existing  land  withdrawal  made  by 
Public  Land  Order  No.  4503  be 
continued  for  the  period  of  years  shown 
below  pursuant  to  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Slat.  2751;  43  U.S.C.  1714. 
The  lands  are  described  as  follows: 

Boise  Meridian 

To  be  continued  for  20  years: 
Pine  Flat  Recreation  Area 

T.  24  N.,  R.  4  E., 
Sec.  9,  SWy4SEy4NWy«.  by  metes  and 
bounds. 

Horse  Creek  Hot  Springs  Recreation  Area 

T.  25  N.,  R.  17.  E.,  unsurveyed. 
Sec.  10,  SEV^SWVi,  by  metes  and  bounds; 
Sec.  15,  NViNWVi,  by  metes  and  bounds. 
To  be  continued  30  years: 

Pilot  Peak  Lookout  Administrative  Site 
T.  21  N.,  R.  8  E.,  unsur%'eyed. 


Sec.  7,  SEV4NWy4,  by  metes  and  bounds. 
War  Eagle  Lookout  Administrative  Site 

T.  23  M.,  R.  5  E., 
Sec.  24,  NMiNEV«SWy4NWy4. 

Letvis  and  Clark  Historical  Trail 

T.  19  N..  R.  25  E., 
Sec.  9,  NWy4SWy4NWy4  and  SViSWy4 

NWy4: 
Sec.  10.  SViSWy4SEy4: 
Sec.  14,  S  Vk  of  lot  2,  lots  3  and  8, 

Nwy4Swy4NEy4,  s'ASwy4NEy4. 

NMiSWy4NWy4,  NV4SEy4NWy4,  and 
N'/4NWV4SEV4: 

Sec.  15,  Ny2Nwy4NEy4,  SEy4Nwy4NEy4. 

NEy4SWy4NEy4,  NV4SEV4NEy4,  and 

NEy4NEy4Nwy4. 

Chief  Joseph  Historical  Trail  Sites 

Area  No.  1 — Bannock  Pass 
T.  17  N.,  R.  27  E., 

Sec.  8.  lot  4. 

Area  No.  2— Salt  Creek 
T.  16  N.,  R.  27  E.. 

Sec.  5,  SW y4SW y4SW y4; 

Sec.a,  SEy4SEy4SEy4; 

Sec.  7.  E'/2NEy4NEy4  and  NEy4SE  y4NEy4; 

Sec.  8.  WW!NWy4NWy4. 

Area  No.  3 — Nez  Perce  Creek 
T.  14  N..  R.  26  E., 

Sec.22.  SV4SWy4SWy4. 

Lake  Creek  Recreation  Area 

T.  20  N.,  R.  21  E., 
Sec.  33,  S'/4NV4NWy4SWy4  and  SV4NWy4 

swy4. 

Sheephorn  Lookout  Administrative  Site 

T.  18  N..  R.  20  E., 
Sec.  15,  SEy4SEy4SWy4SWy4  and 

swy4SEy4Swy4. 

Wallace  Lake  Recreation  Area 

T  22  M    R  21  EL 

Sec.  8,  EV2SEy4SWy4  and  Wy2SWy4SEy4'. 
To  be  continued  for  50  years: 

Hays  Station  Administrative  Site 

T.  22  N.,  R.  7  E..  unsurveyed, 
Sec.  26,  SWy4NWy4,  by  metes  and  bounds. 
To  be  continued  for  100  years: 

Boulder  Creek  Progeny  Test  Area 

(formerly  Boulder  Creek  Seed  Orchard) 

T.  21  N..  R.  1  E., 

Sec.  17.  NEy4NEy4SWy4,  SV4NWy4 

NEy4Swy4.  S'ANEy4Swy4.  Nwy4NW'/4 

SEy4,  and  NV4SWy4NWy4SEy4. 
The  areas  described  aggregate  620.36  acres 
in  Adams,  Idaho,  Lemhi,  and  Valley  Counties. 

The  withdrawal  is  essential  for 
continued  protection  of  substantial 
capital  improvements  on  the  sites  and 
protection  of  historical  trails.  The 
withdrawal  closed  the  lands  to  surface 
entry  and  mining  but  not  to  mineral 
leasing.  No  change  in  the  segregative 
effect  or  use  of  the  lands  is  proposed  by 
this  action. 

For  a  period  of  90  days  from  the  dale 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
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connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President, 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued;  and  if  so,  for  how  long.  The 
final  determination  of  the  withdrawal 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawal  will 
continue  until  such  final  determination 
is  made. 

Dated:  October  11, 1991. 
Williarn  E.  Ireland, 

Chief,  Realty  Operations  Section. 

[FR  Doc.  91-25135  Filed  10-17-«1:  8:45  amj 

BILUNO  CODE  431(y-«e-W 


[MT-930-4214-10;  MTM  80092] 

Notice  of  Proposed  Withdrawal  and 
Public  Meeting;  Montana 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of  the 
Interior,  Fish  and  Wildlife  Service, 
proposes  to  withdraw  915,946.73  acres  of 
public  mineral  estate  to  protect  the 
Charles  M.  Russell  National  Wildlife 
Refuge  (CMR).  This  notice  closes  the 
lands  up  to  2  years  from  location  and 
entry  under  the  mining  laws,  but  they 
will  remain  open  to  the  mineral  leasing 
laws. 

EFFECTIVE  DATE:  Comments  must  be 
received  by  January  16, 1992.  A  public 
meeting  will  be  held  at  7:30  p.m.  on 
January  14, 1992,  in  the  Judith  Room  of 
the  Park  Inn,  Lewiston,  Montana. 

ADDRESSES:  Comments  should  be  sent 
to  the  Montana  State  Director,  BLM, 
P.O.  Box  36800,  Billings,  Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT 

James  Binando,  BLM  Montana  State 
Office,  406-255-2935. 

SUPPUEMENTARY  INFORMATION:  On 
October  11, 1991,  a  petition  was 
approved  allowing  the  Fish  and  Wildlife 
Service  to  file  an  application  to 
withdraw  the  following  described  lands 
from  location  and  entry  under  the 
mining  laws,  but  not  from  the  public 
land  laws  or  mineral  leasing  laws, 
subject  to  valid  existing  rights: 


Principal  Meridian 

Charlee  M.  Russell  National  Wildlife  Refuge 
T.  21  N.,  R.  23  E.. 
Sees.  1,  2.  and  3; 

Sec.  4,  lots  1.  2.  and  3.  SEV4NEV4.  and  SVi; 
Sec.  5,  lot  4.  SWV^NEV^.  SV^NWV*.  and 

SW. 
Sec.  e,  lots  1  to  12,  inclusive,  lot  17. 

SV^NEy4.  and  SEV4: 
Sec.  7,  lots  S  to  12,  inclusive,  and  E^: 
Sec.  8.  NV^  and  NWy4SWy4: 
Sec.  9.  NVaNVi,  SWy4NEVi,  SViNWVi, 

NEy4SWy4.  andSMiSW: 
Sec.  10,  NVtNVi.  SWNEV^,  NWV4SWy4. 

andSMiSVi; 
Sees.  11  and  12; 
Sec.  13.  NWV4NEy4,  NV^NVVWi, 

SWy4NWy4.  S^SWy4.  and  SEV*: 
Sec.  14.  NVii: 
Sec.  15.  NEy4; 
Sec.  17; 
Sec.  18,  lots  1  to  6,  inclusive,  lots  10  and  11. 

N%NEV4,  SWy.NEy4,  and  SEy4SEV4. 
T.  22  N.,  R.  23  E., 
Sees.  1  to  5.  inclusive: 
Sec.  6,  lots  1.  5,  7,  9, 10,  and  11.  E'/.iSWy4. 

andSWy4SEV4; 
Sees.  7  to  15,  inclusive; 
Sec.  16,  lots  1,  2,  and  3,  SEy4NWy4.  and 

SWy4: 
Sees.  17  to  35,  inclusive. 
T.  21  N.,  R.  24  E., 
Sees.  1  to  6,  inclusive: 
Sec.  7.  lots  1  to  4.  inclusive,  NEy4,  E'.4WVi. 

andNV4SEy4; 
Sec.  aWVa; 
Sees.  9  to  13,  inclusive: 
Sec.  14,  NVi; 
Sees.  15  and  17; 

Sec.  18,  lots  3  and  4.  EViSWV<i.  and  SEy4. 
T.  22  N..  R.  24  E., 
Sees.  1  to  15.  inclusive,  and  sees.  17  to  30. 

inclusive; 
See.  31,  lots  1  to  12.  inclusive.  SEV4NWy4. 

EMiSWy4,  andWi4SEy4; 
Sees.  32  to  35.  inclusive: 
Sec.  36,  lot  1,  NWy4SWy*.  and  SEy4SWy4. 
T.  21  N.,  R.  25  E., 
Sees.  1  to  12,  inclusive; 
Sec.  13,  NVt.  NMiSVi.  and  SWyiSWyi; 
Sec.  14,  NV4.  SEy4SWy4,  and  NEy4SEy4; 
Sec.  15,  NEy4,  WV4,  and  EV4SEy4; 
Sec.  17,  NV,.  NMiSVi,  SEy4SWy4,  and 

SV^SEy4: 
Sec.  18. 
T.  22  N.,  R.  25  E., 
Sees.  1  to  15,  inclusive,  and  sees.  17  to  35. 

inclusive. 
T.  21  N.,  R.  26  E.. 
Sees.  1  to  IS,  inclusive; 
Sec.  16,  lots  1  to  7,  inclusive.  NWV*,  and 

NV4SWy4: 
Sees.  17  to  35,  inclusive. 
T.  22  N.,  R.  26  E., 
Sees.  1  to  IS,  inclusive,  and  sees.  17  to  35. 

inclusive. 
T.  21  N.,  R.  27  E, 

Sees.  1  to  25,  inclusive: 
T.  22  N.,  R.  27  E., 
Sees.  1  to  15.  inclusive,  and  tecs.  17  to  35, 

inclusive. 
T.  21  N.,  R.  28  E., 
Sec  2,  lot  4; 
Sees.  3  to  10,  inclusive: 
Sec.  11,  lots  5  to  8,  inclusive; 


Sec.  12.  lots  6,  8.  9  and  10.  and  SEV^SEV^: 

Sees.  13. 14,  and  IS: 

Sec.  18.  loU  1  and  2,  NEMNES^.  WV^NE^, 

E'/3NWV4,NWy4SWy4: 
Sees.  17  to  23.  inclusive,  and  sees.  27  to  30. 

inclusive. 
T.  22  N..  R.  28  E., 
Sees.  5  to  8,  inclusive,  sees.  13, 14.  and  15. 

and  sees.  17  to  34,  inclusive; 
Sec.  35,  WV^andWV^EW. 
T.  18  N..  R.  29  E., 
Sees.  1  and  2; 

Sec.  11,  lots  1  and  2.  WHiEHi.  and  W^: 
Sec.  12,  lots  1  to  9,  inclusive.  EV^NEVv  and 

SEy4. 
T.  19  N..  R.  29  E, 
Sees.  1.  2.  and  3,  sees.  10  to  15.  inclusive. 

sees.  22  to  27,  inclusive,  sees.  34  and  35: 
Sec.  36,  lots  1  to  10,  inclusive,  SWy4NEVi, 

SEWiNVVyi,  and  S'.^SEy4. 
T.  20  N.,  R.  29  E., 
Sees.  1, 2  and  3,  sees.  10  to  15,  inclusive, 

and  sees.  22  to  26,  inclusive: 
Sec.  27,  EVt  and  SEy4: 
Sees.  34  and  35: 

Sec.  36,  NV4,  NV4SWy4.  and  SEVi. 
T.  21  N..  R.  29  E., 
See.  7,  lot  5; 
See.  14,  lot  4: 
Sec.  15,  lots  3  to  7,  inclusive.  S>4NWV4. 

SWy4,  WV4SEy4  and  SEV«SEV;»; 
Sec.  16,  lots  S  to  8,  inclusive.  NEy4SEy4, 

andSMiS^: 
Sec.  17,  loto  3, 6,  7,  and  a  NWy»SWV4,  and 

S^S'A: 
Sec.  18,  lots  2  to  &  inclusive.  SWViNE^. 

SEy4NWy4,  E^WVi,  and  SEV4: 
Sees.  21  and  22; 
Sec.  23.  lots  3.  4.  &  and  7.  SWy4NWy4, 

N^SWy4,  andS>^S>4: 
Sec.  24.  lots  5  to  8,  inclusive,  and  SV%SVi: 
Sec.  25.  lots  1,  2.  and  4,  NWiNEy^ 

SWy4NEy4.  WMi.  and  NW\^SEV«: 
Sees.  26.  27.  28,  33,  34,  and  35: 
Sec.  36,  lots  2  and  3,  WHNEV4.  and 

EV4SEy4. 
T.  18  N.,  R.  30  E.. 

Sec.  5,  lots  1  to  4,  inclusive,  SV^NV^, 

NEy4SWy4,  SViSWy4,  and  SE%; 
See.  6,  lots  1  to  7,  inclusive  SViNEVi.  and 

SEy4NWy4. 
T.  19  N.,  R.  30  E., 
Sees.  1, 2,  and  3: 
Sec.  4,  lots  1,  2,  and  3,  SViNEVi, 

SEy4NfWy4,  S^SWV4.  and  SE%: 
Sec.  S  to  11.  inclusive,  and  sec.  15: 
Sec.  16,  SWy4; 

Sees.  17  to  22,  inclusive,  and  sec.  28: 
Sec.  29.  £Vi.  N^NWV4.  and  ?^y4SWy4; 
Sees.  30  and  31; 

See.  32.  EV4,  SEy4NWVi,  and  SWy4; 
Sec.  33. 
T.  20  N.,  R.  30  E.. 
Seel; 
Sec.  2,  lot  9; 
Sec.  5,  lots  2,  3,  4, 7,  and  &  SWy4NWy4, 

and  SHSWy4; 
Sees.  6,  7,  and  8; 

Sec.  9,  lots  3, 4.  7.  and  &  and  W^SWy4; 
Sec.  11,  lots  1  to  4.  inclusive,  lot  7,  EV&EV^. 

SWy4NEy4,  and  NWV«SEy*: 
Sees.  12  and  13; 
Sec.  14.  k)U  1, 4.  &,  and  8; 
Sec  Ifl,  lots  2.  a.  and  &  and  \WV;tN'Wy4; 
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Sees.  17  to  20,  inclusive; 

Sec.  21,  lots  4  and  5; 

Sec.  23.  lots  1  and  2.  lots  4  to  7.  inclusive. 

S'/iNEVh.  EV4SWV4.  and  SEV4; 
Sees.  24  and  25: 
Sec.  26,  lots  1.  2, 4,  5,  and  8.  N'EV4.  and 

EM!SEV4: 
Sec.  28,  lot  2: 
Sec.  29.  lots  1.  2,  4,  and  5,  WV^,  and 

Sees.  30,  31.  and  32; 

Sec.  33,  lots  7  to  10,  inclusive,  SEV4,SWV4, 

andSMiSEV4: 
Sec.  34,  lots  5  to  B,  inclusive,  and  SV2; 
Sec.  35.  lots  1  and  3,  EVz.  SEV4NWV4,  and 

swy4. 

T.  21  N.,  R.  30  E.. 
Sec.  19,  lot  4; 
Sec.  30,  lot  2: 
Sec.  31,  lots  4.  5,  and  6; 
Sec.  35.  lots  4,  5,  6.  and  9,  SEy4SWV4, 

SV4SEy4,  and  NEV4SEV4; 
Sec.  38,  lots  6  to  9,  inclusive.  SV4SWy4,  and 

SEy4. 
T.  22  N.,  R.  30  E.. 

Seel. 
T.  23  N.,  R.  30  E.. 

Sec.  25. 
T.  20  N.,  R.  31  E.. 
Sees.  1  and  2: 
Sec.  3,  lots  1  to  4,  inclusive,  SViNVa,  and 

NhiiSEV*; 
Sec.  4,  lots  1  to  4,  inclusive,  Sy2NMi, 

NViSyj,  and  Sy2SWy4: 
Sec.  5,  lots  1  to  4.  inclusive,  SMiN'A, 

NWy4SWy4.  and  NEy4SEy4; 
Sec.  6,  lots  1  to  7,  inclusive.  Sy8NEy4. 

SEy4NWy4.  and  E%SWy4; 
Sec.  7,  lots  1  to  4,  inclusive,  NWy4NEy4. 

S'^NEy4,  EV4Wy2,  and  SEy4: 
Sec.  &  NEy4NEy4.  Sy2NEy4,  and  SV4: 
Sec.  17,  EVi,  NV4NWy4,  SEy4NWy4,  and 

SWy4; 
Sees.  18, 19,  and  20: 
See.  29.  NVz.  SWV*.  and  Sy2SEy4; 
Sees.  30,  31,  and  32. 
T.  21  N.,  R.  31  E., 
Sees.  1  to  15,  inclusive: 
See.  16,  Ey!NEy4,  EViiSWV4,  and  SEy4: 
Sees.  17  to  35.  inclusive. 
T.  22  N..  R.  31  E.. 
Sees.  1  to  5  inclusive; 
See.  6,  lots  1  and  2,  SEy4NEV4.  and 

SEy4NWy4; 
Sees.  8  to  15,  inclusive; 
Sec.  16.  NEy4,  NV4NWy4,  SEy4NWy4, 

NEy4SWy4,  Ny!SEy4,  and  SEy4SEy4; 
Sec.  17,  sees.  20  to  29.  inclusive,  and  sees. 

31  to  36,  inclusive. 
T.  23  N.,  R.  31  E., 

Sec.  25.  N\4NEy4.  Sy2NWy4.  SWy4,  and 

sy2SEy4: 

Sees.  26  to  29,  inclusive; 

See.  30.  lots  1  to  4,  inclusive,  EVt}NVi.  and 
SV!.SEy4: 

Sees.  31  to  35,  inclusive. 
T.  21  N.,  R.  32  E., 

Sees.  1  to  12,  inclusive,  sees.  17, 18, 19.  30 
and  31. 
T.  22  N.,  R.  32  E., 

Sees.  1  to  15,  inclusive: 

Sec.  16.  SWy4NWy4  and  SV4; 

Sees.  17  to  35,  inclusive. 
T.  21  N.,  R.  33  E., 

Sees.  1  to  5,  inclusive; 

Sec.  6,  lots  1  to  5,  inclusive,  S'/4NEy4, 
SEy4NWy4.  NMiSEy4.  and  SEy4SEy4: 


Sees.  9  to  15,  inclusive. 
T.  22  N.,  R.  33  E., 
Sees.  1  to  15,  inclusive,  and  sees.  17  to  36, 

inclusive. 
T.  23  N.,  R.  33  E.. 
Sec.  35; 

Sec.  36,SWy4SWy4. 
T.  21  N.,  R.  34  E., 

Sees.  6,  7,  and  18. 
T.  22  N..  R.  34  E.. 
Sees.  1  to  15,  inclusive; 
Sec.  16.  E%E\4  and  SWy4SEy4; 
Sees.  17  to  35,  inclusive. 
T.  23  N.,  R.  34  E.. 
Sec.  22,  W%NEy4,  SEy4NEy4.  WV4.  and 

SEy4; 
Sec.  23,  EVi.  EV4NWy4.  SWy4NWy4,  and 

SWy4; 
Sees.  24  to  35,  inclusive. 
T.  22  N.,  R.  35  E., 
Sees.  1  and  2; 
See.  3,  lots  1  to  12,  inclusive,  NWy4SWy4. 

and  SEy4; 
Sec.  4,  lots'!  to  12,  inclusive,  SWy4,  and 

NV4SWy4; 
Sec.  5,  lot  1  and  lots  8  to  12,  inclusive,  and 

SV^: 
Sees.  6. 7,  and  8: 
Sec.  9,  NWy4NEy4,  S'/4NEy4,  NWy4,  and 

Sya: 
Sec.  10,  NEy4,  S%NEy4,  and  Sy2: 
Sees.  11  to  32,  inclusive; 
Sec.  33,  NEy4NEy4,  Wy2NEy4,  and 

NWy4SEy4; 
Sec.  34,  NV4,  NEy4SWy4  and  SEy4; 
See.35 
T.  23  N.,  R.  35  E.. 
Sees.  19  and  20; 
Sec.  21,  SViSWVi: 

Sec.  22!  SEy4NEy4.  swy4Nwy4,  Ny2swy4 

SEy4SWy4  and  SWy4SEy4; 
Sec.  23  SM8NEy4,  WMj,  Ny2SEy4.  and 

swy4SEy4; 

Sec.  24  EVi,  Sy2NWy4,  Ny2SWy4,  and 

SEy4Swy4. 

Sec.  25; 

Sec.  26,  NWy4NEy4,  SHNEy*.  Ny2NWy4, 

SEy4NWy4,  EM!SWy4,  SEVi; 
See.  27.  SWy4NEy4.  NEy4NWy4,  swy4. 

Ny2SEy4,  and  SWy4SEy4;    , 
See.  28,  SV4NEy4.  NWy4,  NMsSVi,  and 

swy4swy4: 

See.  29,  NEy4,  WV4,  Sy2SEy4.  and 
NEy4SEy4; 

Sees.  30  and  31; 

Sec.  32.  Ny2,  NEy4SWy4,  and  SEy4: 

See.  33,  NWy4NWy4.  SEy4NWy4.  and  SV4: 

Sec,  34,  Wy2,  WV4SEy4,  and  SEy4SWy4. 

Sec.  35,  Ey2  EV2\VV!.  and  SWy4SWy4. 
T  21  N.,  R.  38  E., 

Sees.  1,  2.  3. 10, 11,  and  12. 
T.  22  N.,  R.  36  E., 

Sees.  1  to  35,  inclusive; 

Sec.  36,  EY^. 
T.  23  N.,  R.  36  E., 

Sec.  1,  lot  1,  SEy4NEy4,  SWy4,  EViSEy4, 
and  SW  y4SEy4; 

Sees.  12. 13, 19,  and  20; 

See.  21,  Ny2  and  NViSVi; 

Sees.  22  to  27,  inclusive; 

Sec.28,  SMiNV^andS'/^; 

Sees.  29  to  35,  inclusive. 
T.  21  N.,  R.  37  E., 

Sees.  1  to  7,  inclusive; 

Sec.  8,  Ny*.  NEy4SVVy4,  and  Wy2SWy4; 

Sec.  9,  NV4  EV4SWy4.  and  SEy4; 


Sees.  10  to  13,  inclusive: 

Sec.  14.  NV4  NV4SWy4,  and  Ey2SEy4; 

Sec.  15,  NV4,  WyiSWy4,  SEy4SWy4,  and 

NEy4SEy4; 
Sec.  17  SEy4NEy4.  Wy2NEy4,  W'/4.  and 

SEy4. 

T.  22  N.,  R.  37  E.. 
Sees.  1  and  2; 

Sec.  3,  lots  1  and  2,  Sy2NEy4.  and  SV4; 
Sees.  4  to  23,  inclusive: 
Sec.  24,  NV4,  SW^i,  Wy2SEy4.  and 

NEy4SEy4; 
Sees.  25  to  35,  inclusive. 
T.  23  N.,  R.  37  E., 
Sees.  1  to  9.  inclusive; 
Sec.  10.  WViNWy4,  SEy4NWy4.  and  SMi 
Sec.  11,  EV4,  Ny2NWy4,  NEy4SWy4.  and 

SV<iSWy4; 
Sec.  29,  NVi.  SYVVi,  Ny2SEy4,  and 

SEy4SEy4; 
Sec.  30: 
Sec.  31,  lots  1  to  4.  inclusive,  Ny2NEy4, 

SWy4NEy4,  E%W  Vi.  Wy2SEy4,  and 

SEy4SEy4: 
Sec.  32,  Ey2NEy4.  SWy4NEy4.  and  SV4; 
See.  33  NEy4,  VJVt.  WMiSEy4.  and 

SEV^SEVi" 
Sec.  34,  NVi!  EV4SWy4.  SWV4SWy4.  and 

SEy4; 
Sec.  35" 

Sec.  36!  EV4,  EV^iVVMi,  and  NWy4NWy4. 
T  21  N..  R.  38  E., 
Sees.  2  to  11,  inclusive  sees.  14. 15. 17.  and 

18. 
T.  22  N.,  R.  38  E.. 
Sees.  1  to  4,  inclusive; 
Sec.  5,  lots  1  and  2,  and  lots  4  to  9, 

inclusive.  SEy4NEy4,Wy2SWy4  and 

E%SEy4; 
Sees.  6  to  15,  inclusive; 
Sec.  16,  NWy4NWy4.  Sy2NWy4.  and  Sy2; 
Sees.  17  and  18; 
Sec.  19,  lots  1  and  2.  Ey2,  Ey2NWy4,  and 

NEy4SWy4; 
Sees.  20,  21,  and  22; 
Sec.  23,  NWy4andSy2: 
Sec.  24,  E'/tNEV*.  NWy4NEy4,  WVz.  and 

swy4SEy4: 

Sees.  26  to  29,  inclusive; 

Sec.  30,  lots  2,  3,  and  4,  S>ANEy4, 

SEy4NWy4.  Ey2SWy4,  and  SEy4; 
Sees.  31  to  35,  inclusive. 
T.  23  N.,  R.  38  E.. 

Sees.  1  to  35,  inclusive; 
T.  24  N.,  R.  38  E., 

Sees.  25  to  28,  inclusive,  sees.  33,  34,  and  35; 
See.  36,  SWy4NWy4  and  Sy2.  . 
T.  22  N.,  R.  39  E.. 
Sees.  1  to  9,  inclusive; 
Sec.  10  NViNVi.  SWy4NEy4,  SV<!NWy4.  and 

S'/j; 
Sec.  11,  NEy4,  SEy4NWy4.  and  Sy» 
Sees.  12  to  15,  inclusive,  and  sees.  17  to  20, 
inclusive. 
T.  23  N.,  R.  39  E., 

Sees.  1  to  35,  inclusive. 
T.  24  N.,  R.  39  E., 
Sees.  1  to  15.  inclusive  and  sees.  17  to  3G. 
inclusive. 
T.  25  N.,  R.  39  E.,     • 
Sees.  1  to  4,  inclusive,  sees.  9  to  15. 
inclusive,  sees.  21  to  28,  inclusive,  sees. 
33,  34.  and  35. 
T.  26  N..  R.  39  E., 
Sees.  21  to  28.  inclusive,  sees.  33.  34.  and  35. 


T.  22  N..  R.  40  £.. 

Sec.  1,  lots  1,  2.  and  3,  SV2NEV«. 
SEy4NWy4.  andSVs: 

Sec.  2  lots  2,  3.  and  4.  SWV4NEV4. 
SE'ANVVV*.  and  S'/2SWV4: 

Sec.  3.  lots  1  to  4,  inclusive.  SWV4NEy4. 
S'/2NWV4.  SWV4.  Wy2SEVi.  and 
SEy4SEy4: 

Sees.  4  to  9.  inclusive,  sees.  17  and  18. 
T.  23  N..  R.  40  E.. 

Sees.  1  to  35.  inclusive. 
T.  24  N..  R.  40  E.. 
Sees.  1  to  35,  inclusive: 

Sec.  36.  N  Viand  EViSEy4. 
T.  25  N..  R  40E.. 

Sees.  1  to  36.  inclusive. 
T.  26  N.,  R  40  E.. 

Sec.  19; 

Sec.  20.  NMiNV^.  SWV4NWV4.  SWy4.  WVi 
SEy4.  andSEV4SEV4: 

See.  21: 

See.  22.  Wy2SEV4NEy4.  SWV«NEy4.  SV4 
NWy4.  andSMj; 

See.  23,  SWMi  and  Sy2SEy4: 

See.  24,  NEy4NEV4.  SViNVi.  and  SV4: 

Sees.  25  to  36.  inclusive. 
T.  23  N..  R  41  E.. 

Sec.  6. 
T.  24  N.,  R  41  E.. 

Sees.  1  to  15,  inclusive: 

Sec.  16Ey2NEV4; 

Sees.  18  and  19; 

See.  23,  EM:.  NWy4,  Ny2SWV4,  and  SEy4 

swy*: 

Sees.  24,  25,  30.  and  31: 
See,  36,  SV4NEy4.  SEy4NWy4,  N%SEy4. 
T.  25  N..  R.  41  E.. 
Sees.  1  to  23.  inclusive: 
Sec.  24.  NEy4.  WVt.  NWy4SEy4,  and  SV4 

SEWi; 
Sees.  25  to  36,  inclusive. 
T.  26  N..  R.  41  E„ 
Sec.  1; 

Sec.  2.  lot  1.  SM!NEy4.  and  SV4: 
Sec.  3.  lot  3: 

Sees.  10  to  36,  inclusive. 
T.  20  N..  R.  42  E., 
Sees.  1  and  11: 
See.  IZ  NVi.  NV4SWy4.  SWy4SWy4.  and 

SEy4: 
See.  13.  EV4^fEy4,  NWy4NWy4,  swy4 

SWy4.  EM:SEy4.  and  SWy4SEy4: 
See.  14,  SWy4NEV«.  WV4.  and  NWy4SEy4: 
Sec.  23.  SWy4NWy4.  SV4SWy4.  and  swy4 

SEy4: 
See.  24,  NEy4,  NM!NWy4.  SEy4NWy4.  NEy4 

SWy4,andSEy4: 
Sec.  25; 
Sec.  26,  EMiNEy4,  SWy4SWy4,  and  N% 

SEV4. 
T.  21  N..  R.  42  E.. 
Sees.  1  and  2,  sees.  11  to  14,  inclusive,  sees. 

23  to  ae,  inclusive,  sees.  35  and  36. 
T.  22  N.,  R.  42  E.. 
Sees.  1  to  4.  inclusive,  sees.  9  to  15, 

inclusive,  and  sees.  21  to  26,  inclusive; 
Sec.  27.  EV4,  EM!NWy4.  NWy4NWy4,  and 

SEy4SWy4: 
Sec.  2a  NEy4NEy4,  WV4NEy4.  WV4,  and 

swy4SEy4: 

Sees.  34.  35.  and  36. 
T.  23  N.,  R.  42  E.. 
Sees.  1,  2.  and  3: 
Sec.  4.  lotB  1  to  4.  inclusive.  SV^NV^,  NEy4 

SWy4.andSEy4: 
Sees.  5  and  6: 
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See.  7,  lot  4,  NViNE'A.  and  SEy4SWV4; 

See.  8; 

See.  9,  NEy4; 

See.  10.  EVi.  NWy4.  E'/iSWy4,  and  SW  V4 

SWVi; 
Sec.  11  to  15,  inclusive; 
Sec.  16,  S'-^iSWyi; 
'  Sees.  17  and  18: 
Sec.  19,  lot  3.  EyaNEVi,  NEy4SWy4,  and 

SEy4: 
Sees.  20  to  28,  inclusive; 
See.  29,  SEy4NEy4  and  WV4: 
See.  33,  EVi: 
See.  34  and  35: 

See.  36,  SWy4NEy4,  WV2,  and  SEy4. 
T,  24  N..  R.  42  E. 
Sees.  5  to  11,  inclusive; 
Sec.  14.  NVi: 
Sees.  15  to  20.  inclusive: 
Sec.  21.  NMi.  SWy4.  NV4SEy4,  and  SWV4 

SEV4; 
Sec.  22,  NViNVi.  SWy4NWV4,  NWy4SWV4. 

andEV<!SEy4: 
Sec.  23,  EV4NEy4,  SWy4NEy4.  NEy4NWy4. 

andSV^: 
Sees.  24  to  35.  inclusive; 
Sec.  36.  N%NWy4  and  SMiSVi. 
T.  25  N.,  R.  42  E., 
Sec.  4.  lots  3  to  12.  inclusive,  and  SMj: 
Sees.  5  to  6,  inclusive; 
Sec.  9.  NMi.  SWy4,  and  NEy4SEy4: 

Sec.  10,  Nwy4Nwy4,  sv4Nwy4.  swy4, 

WM!SEy4,  andSEy4SEy4; 
Sec.  15.  WV4  and  WMiEVi; 
^    Sec.l7.  NEy4NEy4.  NWy4NWy4, 

SWy4SWy4.  EMiSWy4,  and  WWiSEy.: 
Sec.  18; 
Sec.  19.  lot  4.  NEy4,  E'ASWy4.  and 

NV4SEy4: 
Sec.  30,  lots  1  to  4,  inclusive,  SM!NEy4. 

E'/!WV<i,  and  SE^i: 
Sec.  31,  lots  1  to  4,  inclusive,  NEy4,  and 

EV<!NWy4. 
T.  26  N..  R.  42  E.. 
Sees.  5  to  7,  inclusive: 
Sec.  8,  NViNEVi,  SWy4NEy4.  WV4.  and 

S\4SEy4: 
Sees.  17  to  20.  inclusive,  and  sees.  29  to  32, 

inclusive: 
Sec  33,  NV4,  SWy4,  and  WViSEy4. 
T.  20  N.,  R.  43  E., 
Sees.  5.  6  and  7; 
Sec.  a  NV4.  NMtSMi.  SWy4SWy4.  and 

SEy4SEy4: 

Sec.  17.  swy4NEy4,  Nwy4Nwy4. 

SV<!NWy4,  andSWy4; 

Sec.  18. 
T.  21  N..  R.  43  E., 

Sees.  2  to  11.  inclusive,  sees.  14  and  15: 

Sec.  16,  WV4WV4  and  SEy4SWy4: 

Sees.  17  to  23,  inclusive: 

Sec.  26,  NMi,  SWy4,  and  NV4SEy4: 

Sees.  27  to  32,  inclusive. 
T.  22  N.,  R.  43  E.. 

See.  4.  lots  1  and  2.  SV^NV^.  and  SVt; 

Sec.  5.  lots  3  and  4,  SMiNya,  and  SM:: 

Sees.  6.  7,  and  a 

Sec.9,WMiandSEy4; 

Sec.  laNViNVi: 

Sees.  17,  to  21,  inclusive,  and  sees.  27  to  31 
inclusive. 
T.  23  N..  R.  43  E., 

Sees.  5  and  6: 

Sec.  7.  lota  1,  2.  and  4,  NV4NEy4, 

swy4NEy4,  E^4Nwy4.  SEy4Swvi. 

NWy4SEy4.  and  SV4SEy4; 


Sec.  17,  S''iNEy4andS^: 
Sees.  18, 19,  and  20; 
Sec.  21,  WVi!andSV4SEy4: 
Sees.  28  to  31.  inclusive; 
Sec.  32.  NV4.  NV4SV4.  and  S'.iiSW'/i: 
See.  33.  N  Viand  NV4SV4. 
T.  24  N..  R.  43  E.. 
Sees.  19  and  20.  and  sees.  29  to  32. 
inclusive. 

The  areas  described  aggregate  915.946.73 
acres  in  Fergus.  Garfield,  MeCone.  Petroleum. 
Phillips,  and  Valley  Counties. 

The  purpose  of  this  withdrawal  is  to 
protect  wildlife  and  wildland  resources 
within  the  CMR. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  at  the  address 
specified  above. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
pennitted  during  this  segregative  period 
are  grazing  and  public  recreation. 

The  temporary  segregation  of  the  land 
in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
land. 

Dated:  October  11. 1991. 
lohn  A.  Kwiatkowski, 

Deputy  State  Director,  Division  of  Lands  and 

Renewable  Resources. 

(FR  Doc.  91-25106  Filed  10-17-fll;  8:45  am) 

WLUNOCOW  4310-ON-M 


[NV-940-92-4214-10;  N-54955] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  withdraw 
approximately  1,582,560  acres  of  the 
Desert  National  Wildlife  Refuge  from 
mining  entry  to  protect  the  integrity  of 
the  Desert  National  Wildlife  Refuge. 
This  notice  closes  the  land  for  up  to  2 
years  from  mining.  The  land  ^  ill  remain 
open  to  mineral  leasing. 
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DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
January  16. 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director.  BLM.  850  Harvard  Way. 
P.O.  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder,  BLM  Nevada  Slate 
Office,  702-7a5-6526. 
SUPPLEMENTARY  INFORMATION:  On 
October  15. 1991.  a  petition  was 
approved  allowing  the  U.S.  Fish  and 
Wildlife  Ser\ice  to  file  an  application  to 
withdraw  the  following  described 
national  wildlife  refuge  lands  from  entry 
under  the  mining  laws,  subject  to  valid 
existing  rights: 

Mount  Diablo  Meridian 

T.  9  S..  R.  55  E.,  that  portion  lying  witfiin 

Lincoln  County. 
T.  9  5.  R.  55\4E. 

TpS.  9  S..  Rs.  56  to  61  E..  inclusive. 
T.  9  S..  R.  62  E.. 

Sec.  4.  SlnjSVis; 

S€c.  5.  N\VV«SW'.4.  SMiSVi: 

Sec.  8,  lx>ts  2  to  7.  inclusive.  S'/»NE»4.  SEVi 
NWV*,EVjSWV4.SE'/4; 

Sees.  7.  8.  and  9: 

Sec.lO.  W^^.WV»E^>i: 

Sec.l5,W\4.W14EVl; 

Sees.  18  to  21.  indosive; 

Sec.22.  WV».W'ViE'/2; 

See.  27.WV%.WViE'/i; 

Sees.  28  to  33.  inclusive; 

Sec.  34.  I^t  3,  W^iNEV^  NW«,4SEy4. 
T.  W  S..  R.  55  E..  that  portion  lying  within 

Lincoln  County. 
T.  10  S.,  R.  55\<i  E. 
Tps.  10  &.  Rs.  56  to  61.  inclusive. 
T.  10  S..  R.  82  E., 

Sees.  3  to  10.  inclusive; 

Sec.  14.  NWV4NWy4.  S'/^NWV*.  SWV4: 

Sees.  15  to  22,  inclusive; 

Sec.  23,  WV4.  WViiSEVi; 

Sees.  26  to  35.  inclusive; 

Sec.38,  VVViVV«/4. 
T.  11  S..  R.  55  E..  thai  portion  lying  within 

Lincoln  County. 
T.  11  S..  R.  55  Vi  E. 
Tps.  11  S..  Rs.  56  to  61  E..  inclusive. 
T.  11  S..  R.  62  E., 

Sec.  1.  Lot  4.  SW'/iNW^.  WViSWVi; 

Sees.  2  to  12.  inclusive; 

Sec.  13.  NE'A.  NViNWy4,  SWViNW'.i.  S^i; 

Sees.  14  to  38.  inclusive. 
T.  12  S.,  R.  55  E..  that  portion  lying  within 

Lincoln  County. 
T.  12  s..  R.  55'/2E. 
Tps.  12  S..  Rs  56  to  62  E.  inclusive. 
Tps.  12  Vb  S..  Rs.  56  to  62  E.,  inclusive. 
T.  13  S.,  R.  54  E..  that  portion  lying  within 

Clark  County. 
T.  13  S..  R.  55  E. 
T.  13  S..  R.  55 '/i  E. 
Tps.  13  S,  Rs.  56  to  62  E.,  inclusive. 
T.  14  S.,  R.  54  E..  that  portion  lying  within 

Clark  County. 
T.  14  S.,  R.  55  E. 
T.  14S.,R.55'>iE. 
Tps.  15  S..  Rs.  56  to  62  E.,  inclusive. 
T.  16  S..  R.  57  E.. 

Sees.  1  to  12.  inclusive. 


T.  18  S.,  R.  58  E.. 

Sees.  1  to  27.  inclusive; 

Sees.  34.  35.  and  36. 
Tps.  16  &.  Rs.  SO  to  62  R.  inclusive. 
T.  17  S..  R.  59  E., 

Sees.  1  to  18.  inclusive; 

Sees.  21  to  26.  inclusive: 

See.  27.  NVi,  SWy4SWy4.  SViSE%; 

Sec.  28; 

Sec.  33; 

Sec.  34,  SWy4.  IvfEytSEfA.  S'ASE'A: 

Sees.  35  and  3ft. 
Tps.  17  S..  Rs.  60  to  62  E.,  inclusive. 
T.  18  S.,  R.  80  E.. 

Sees.  1  to  18.  inclusive; 

Sees.  22.  23.  and  25; 

Sec.  25,  N'/4; 

Sec.  28,  NV4; 

Sec.  27,  NVi. 
Tps.  IS  S..  Rs.  61  and  62  E. 

The  area  described  contains  approximately 
1,582;560  acres  in  Clark  and  Lancotn  Counties. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  integrity  of 
the  Desert  National  Wildlife  Rehige. 

For  a  period  of  90  days  from  the  date 
uf  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management 

Notice  19  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

The  temporarj'  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands. 

Dated:  October  15. 1991. 
Robert  G.  Steele. 

Deputy  State  Director.  Operations. 
(FR  Doc.  91-25189  Rled  10-17-81;  &45  am) 
mxma  cooc  43io-hc-« 


INM-940-4214-10;  NMNM  8682SI 

Notice  of  Proposed  Withdrawal  and 
Opportuntty  for  Public  MeetinQ;  New 
Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
1.458.68  acres  of  public  land  in  Sandoval 
County,  to  protect  the  rare  and  endemic 
plant  populations  and  paleontological 
resources  of  the  Ball  Ranch  Area  of 
Critical  Environmental  Concern  (ACEC). 
This  notice  closes  the  land  for  up  to  2 
years  from  surface  entry  and  mining. 
The  land  will  remain  open  to  mineral 
leasing. 

DATES:  Comments  and  meeting  requests 
for  a  public  meeting  must  be  received  by 
January  16, 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Director,  Bureau  of  Land 
Management.  P.O.  Box  1449.  Santa  Fe. 
New  Mexico  87504-1449. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  F.  Hougland,  Bureau  of  Land 
Management,  New  Mexico  State  Office. 
505-988-6071. 

SUPPLEMENTARY  INFORMATK>N:  On 
October  7, 1991,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

New  Mexico  Principal  Mardian 

T.  13  N.,  R.  e  E.. 

Sec.  4.  k>te  3  and  4.  SViNWV^.  and  SW%; 

Sec.  5.  lots  1  and  2.  SViNEy4.  and  SEy4. 
T.14N..R.6E.. 

Sec.  19,  EV4; 

Sec.  20,  Wyz; 

Sea  31.  NEVi.  and  N'/fjNEykSEVi. 

The  areas  described  aggregate  1.458.68 
acres  in  Sandoval  County.  The  purpose  of  the 
proposed  withdrawal  is  to  protect  the  rare 
and  endemic  plant  populations  and 
paleontological  resources  of  the  Ball  Ranch 
ACEC 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
New  Mexico  State  Director  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
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persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  New  Mexico  State 
Director  within  90  days  from  the  date  of 
pubhcation  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature, 
but  only  with  approval  of  an  authorized 
officer  of  the  Bureau  of  Land 
Management  during  the  segregative 
period. 

Dated:  October  10. 1991. 
Kathy  Eaton, 
Acting  State  Director. 
|FR  Doc.  91-25137  Filed  10-17-91;  8:45  amj 
BILUNQ  COOC  «10-fB-M 


(NM-940-4214-10;  NMNM  25765] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  United  States 
Department  of  the  Air  Force  has  filed  an 
application  to  withdraw  6,713.90  acres 
of  public  lands  to  be  used  as  the 
Melrose  Bombing  Range,  at  Cannon  Air 
Force  Base,  New  Mexico.  The  U.S. 
Department  of  the  Air  Force  has 
requested  a  temporary  withdrawal  in 
aid  of  legislation.  The  withdrawal  is 
requested  for  a  period  of  5  years 
pending  Congressional  action.  This 
notice  closes  the  lands  for  up  to  2  years 
from  surface  entry  and  mining.  The 
lands  will  remain  open  to  mineral 
leasing. 

DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
January  16, 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Director,  BLM,  P.O.  Box 
1449.  Santa  Fe,  New  Mexico  87504-1449. 


FOR  FURTHER  INFORMATION  CONTACT 

Clarence  F.  Hougland,  BLM,  New 
Mexico  State  Office,  505-988-6071. 
SUPPLEMENTARY  INFORMATION:  On  June 
2, 1975,  the  United  States  Department  of 
the  Air  Force  filed  an  application  to 
withdraw  the  following  described  public 
lands  from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

New  Mexico  Principal  Meridian 

T.  1  N..  R  30  E.. 

Sec.  Z.  SV4; 

Sec.  11; 

Sec.  20.  SViSEV*; 

Sec.  28. 
T.  2  N.,  R.  30  E.. 

Sec.  20,  EVjSEV«; 

Sec.  21.  SW'/4  and  WV4SEV4; 

Sec.  2ft  WMiEVi  and  WV4: 

Sec.  29.  EMiEVi; 

Sec.  32,  EViEMi; 

Sec.  33,  W%EV4.  NWy4,  and  SVbSWV*. 
T.  1  S.,  R.  30  E., 

Sec.  2,  lots  1  to  12,  inclusive,  and  SV^; 

Sec.  3,  lots  1  to  12.  inclusive,  and  SV^; 

Sec.  4,  lots  1  to  12,  inclusive,  and  SV^; 

Sec.  6,  lots  1  and  2: 

Sec.9,NM!«ndN^S»^; 

Sec.  laNMiandNMiSVi: 

Sec.  11,  N>/iandNV4SV<i. 

The  areas  described  aggregate  6.713.90 
acres  in  Roosevelt  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
New  Mexico  State  Director  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  pubhc  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  New  Mexico  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  grazing  leases  or  permits  in  the  area 


between  the  impact  or  exclusive  use 
area  and  the  range  boundary  but  only 
with  the  approval  of  the  U.S. 
Department  of  the  Air  Force 

Dated:  October  10, 1991, 
Kathy  Eaton, 
Acting  State  Director. 
[FR  Doc.  91-25068  Filed  10-17-91;  8:45  amj 
nixMa  COOC  43io-fb-ii 


Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

AGENCY:  Bureau  of  Reclamation 
(Reclamation),  Department  of  the 
Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  December  1991.  This  notice  is 
one  of  a  variety  of  means  being  used  to 
inform  the  public  about  proposed 
contractual  actions  for  water  service 
and  repayment.  The  Reclamation 
announcements  of  individual  repayment 
and  water  service  contract  actions  will 
be  published  in  the  Federal  Register  and 
in  newspapers  of  general  circulation  in 
the  areas  determined  by  Reclamation  to 
be  affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
The  public  participation  requirements 
do  not  apply  to  proposed  contracts  for 
the  sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  The 
Secretary  of  the  Interior  or  the  district 
may  invite  the  public  to  observe  any 
contract  proceedings.  All  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act  if  Reclamation 
determines  that  the  contract  action  may 
or  will  have  "significant"  environmental 
effects. 

ADDRESSES:  The  identify  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dick  L  Porter,  Chief.  Contracts  and 
Repaj'ment  Division,  Bureau  of 
Reclamation.  1849  C  SL  NW., 
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Washington.  DC  20240;  telephone  (202) 
208-3014,  [FTSJ  268-3014. 
SUPPlfMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273),  and 
to  §  426.20  of  the  rules  and  regulations 
published  in  the  Federal  Register  dated 
December  6, 1983.  Vol.  48,  page  54785, 
Reclamation  will  publish  notice  of 
proposed  or  amendatory  repayment 
contract  actions  or  any  contract  for  the 
delivery  of  water  for  irrigation  or  other 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution  and. 
pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
service  and  repayment  contract 
negotiations,  published  in  the  Federal 
Register  dated  February  22, 1982,  Vol. 
47,  page  7763,  a  tabulation  is  provided 
below  of  all  proposed  contractual 
actions  in  each  of  the  five  Reclamation 
regions.  Each  proposed  action  listed  is, 
or  is  expected  to  be,  in  some  stage  of  the 
contract  negotiation  process  during 
October,  November,  or  December  of 
1991.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary,  or  pursuant 
to  delegated  or  redelegated  authority, 
the  Commissioner  of  Reclamation  or  one 
of  the  Regional  Directors.  In  some 
instances,  congressional  review  and 
approval  of  a  report,  water  rate,  or  other 
terms  and  conditions  of  the  contract 
may  be  involved. 

This  notice  is  one  of  a  variety  of 
means  being  used  to  inform  the  public 
about  proposed  contractual  actions. 
Individual  notices  of  intent  to  negotiate, 
and  other  appropriate  announcements, 
are  made  in  the  Federal  Register  for 
those  actions  found  to  have  widespread 
public  interest.  When  this  is  the  case, 
the  date  of  publication  is  given. 

Acronym  Definitions  Used  Herein 

(FR)  Federal  Register 

(ID)  In-igation  District 

(IDD)  Irrigation  and  Drainage  District 

(M&I)  Municipal  and  Industrial 

(D&MC)  Drainage  and  Minor  Construction 

(R*B)  Rehabilitation  and  Betterment 

(O&M)  Operation  and  Maintenance 

(CAP)  Central  Arizona  Project 

(CUP)  Central  Utah  Project 

(CVP)  Central  Valley  Project 

(P-SMBP)  Pick-Sloan  Missouri  Basin  Program 

(CRSP)  Colorado  River  Storage  Project 

(SRPA)  Small  Reclamation  Projects  Act 

(BCP)  Boulder  Canyon  Project 

Pacific  Northwest  Region 

Bureau  of  Reclamation.  550  West  Fort 
Street,  Box  043,  Boise.  Idaho  83724-0043. 
telephone  (208)  334-1894. 

1.  Cascade  Reservoir  Water  Users, 
Boise  Project.  Idaho:  Repayment 


contracts  for  irrigation  and  M&I  water; 
19.201  acre-feet  of  stored  water  in 
Cascade  Reservoir. 

2.  Individual  Irrigators,  M&I,  and 
Miscellaneous  Water  Users,  Pacific 
Northwest  Region,  Idaho,  Mbntana, 
Oregon,  and  Washington:  Temporary 
(interim)  water  service  contracts  for 
surplus  project  water  for  irrigation  or 
M&I  use  to  provide  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet  of  water 
annually. 

3.  Rogue  River  Basin  Water  Users, 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contracts;  $5  per  acre-foot 
or  $50  minimum  per  annum  for  terms  up 
to  40  years. 

4.  Willamette  Basin  Water  Users. 
Willamette  Basin  Project.  Oregon: 
Water  service  contracts;  $1.50  per  acre- 
foot  or  $50  minimum  per  annum  for 
terms  up  to  40  years. 

5.  Irrigation  Districts  and  Similar 
Water  User  Entities:  Amendatory 
repayment  and  water  service  contracts; 
purpose  is  to  conform  to  the 
Reclamation  Reform  Act  of  1982  (Pub.  L 
97-293). 

6.  Forty-four  Palisades  Reservoir 
Shareholders.  Minidoka  Project  Idaho- 
Wyoming:  Contract  amendments  to 
extend  term  for  which  contract  water 
may  be  subleased  to  other  parties. 

7.  City  of  Cle  Elum.  Yakima  Project. 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2,200  acre-feet  (1.350  gallons  per  minute) 
annually  for  the  term  of  up  to  40  years. 

8.  Baker  Valley  Irrigation  District, 
Baker  Project,  Oregon:  Irrigation  water 
service  contract  on  a  surplus 
interruptible  basis  to  serve  up  to  13,000 
acres;  sale  of  excess  capacity  in  Mason 
Reservoir  (Phillips  Lake)  for  the  term  of 
up  to  40  years. 

9.  Crooked  River  Project.  Oregon: 
Irrigation  repayment  or  water  service 
contracts  with  several  individuals,  with 
the  Ochoco  Irrigation  District,  and  with 
North  Unit  Irrigation  District  for  a  total 
of  up  to  25,000  acre-feet  of  storage  space 
in  Prineville  Reservoir  (Arthur  R. 
Bowman  Dam). 

10.  Minidoka-Palisades  Project: 
Repayment  contract  with  Palisades 
Water  Users  Inc..  for  additional  500 
acre-feet  of  storage  space  in  Palisades 
Reservoir. 

11.  Willow  Creek  Project.  Oregon: 
Repayment  or  water  service  contracts 
for  a  total  of  up  to  3,500  acre-feet  of 
storage  space  in  Willow  Creek 
Reservoir. 

12.  Five  Project  Spaceholders, 
Minidoka-Palisades  Project,  Idaho- 
Wyoming:  Contract  amendments  to 


provide  for  rental  of  water  to  other 
parties. 

13.  Bridgeport  Irrigation  District, 
Bridgeport,  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

14.  Hermiston  Irrigation  District, 
Umatilla  Project,  Oregon:  Repayment 
contract  for  reimbursable  cost  for 
Safety-of-Dams  repairs  to  Cold  Springs 
Dam. 

15.  Ochoco  Irrigation  District  and 
Various  Individual  Spaceholders, 
Crooked  River  Project,  Oregon: 
Repayment  contract  for  reimbursable 
cost  for  Safety-of-Dams  repairs  to 
Arthur  R.  Bowman  Dam  and  Ochoco 
Dams. 

16.  The  Dalles  Irrigation  District.  The 
Dalles  Project.  Oregon:  SRPA  loan 
repayment  contract;  $2,000,000  proposed 
loan  obligation. 

17.  Oroville-Tonasket  Irrigation 
District.  Chief  Joseph  Dam  Project. 
Washington:  SRPA  loan  repayment 
contract;  $661,500  proposed  loan 
obligation. 

18.  State  of  Idaho,  Payette  Division  of 
the  Boise  Project,  Idaho:  Proposed 
repayment  contracts  with  the  State  of 
Idaho  for  the  sale  of  uncontracted  space 
in  Cascade  and  Deadwood  Reservoirs. 

19.  Sidney  Irrigation  Cooperative, 
Willamette  Basin  Project,  Oregon: 
Irrigation  water  service  contract  for 
approximately  2.300  acre-feet;  $1.50  i)er 
acre-foot  for  a  term  of  up  to  40  years. 

20.  P.P.R.T.  Water  System.  Inc..  Idaho: 
Amendatory  contract  to  defer  the  1991 
and  1992  construction  installments  of  a 
contract  for  a  loan  to  construct  facilities 
authorized  pursuant  to  the  Emergency 
Drought  Act  of  1977.  Replacement  of 
facilities  is  needed  and  the  contractor 
has  experienced  several  years  of 
drought  conditions. 

21.  Douglas  County.  Oregon:  SRPA 
loan  repayment  contract;  proposed  loan 
obligation  of  $20,715,760  and  grant  of 
$9,228,380. 

22.  Othello  School  District  No.  147, 
Columbia  Basin  Project,  Washington:  30 
acre-feet  for  irrigation  of  lawns. 

23.  Ochoco  Irrigation  District.  Crooked 
River  Project.  Oregon:  1-year  temporary 
water  service  contract  for  12,000  acre- 
feet  of  storage  in  Prineville  Reser\'oir  to 
reduce  drought  impacts. 

Mid-Pacific  Region 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1898.  telephone  (916)  978-5030. 

1.  Tuolumne  Regional  Water  District, 
CVP,  California:  Water  service  contract 
up  to  9,000  acre-feet  from  New  Melones 
Reservoir. 
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2.  Calaveras  County  Water  District. 
CVP,  California:  Water  service  contract, 
up  to  2,000  acre-feet  from  New  Melones 
Reservoir;  Fedaral  Register  notice 
published  February  5, 1982,  Vol.  47,  page 
5473. 

3.  Individual  irrigators,  M&I  and 
miscellaneous  water  users,  Mid-Pacific 
Region,  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&l  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year,  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet 
annually. 

Note:  Copiet  of  the  standard  form  of 
temporary  water  service  contract  for  the 
various  types  of  service  are  available,  upon 
written  request,  from  the  Regional  Director  at 
the  address  shown  above. 

4.  Friant  Division  Contractors,  CVP, 
California:  Renewal  of  existing  long- 
term  water  service  contracts  with 
numerous  contractors  on  the  Friant-Kem 
and  Madera  Canals,  or  who  divert  from 
Millerton  Reservoir,  whose  contracts 
expire  1991-1997  with  two  contracts 
expiring  later.  Water  quantities  in 
existing  contracts  range  from  1,200  to 
175,440  acre-feet 

5.  IDs  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

6.  State  of  California.  CVP,  California: 
Contract(s)  for.  (1)  sale  of  interim  water 
to  the  Department  of  Water  Resources 
for  use  by  the  State  Water  Project 
Contractors,  and  (2)  acquisition  of 
conveyance  capacity  in  the  California 
Aqueduct  for  use  by  the  CVP  as 
contemplated  in  the  Coordinated 
Operation  Agreement 

7.  Madera  ID.  Madera  Canal,  CVP. 
California:  Water  Act  contract  to 
convey  and/ or  store  nonproject  water 
through  project  facilities. 

8.  Cross  Valley  Canal  Contractors. 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
eight  contractors  on  the  Cross  Valley 
Canal  whose  contracts  expire  on 
December  31. 1995.  Water  quantities  in 
existing  contracts  range  from  1,142  to 
40,000  acre-feet. 

9.  Shasta  Dam  Area  Public  Utilities 
District  CVP,  California:  Renewal/ 
Increase  of  M&I  water  supply  contract. 
Less  than  6,000  acre-feet. 

10.  U.S.  Fish  and  Wildlife  Service. 
CVP,  California;  Long-term  contract  for 
water  supply  for  Federal  refuge  in 
Grasslands  area  of  California. 


11.  North  Kern  Water  Storage  District, 
Buena  Vista  Water  Storage  District. 
Tulare  Lake  Basin  Water  Storage 
District,  and  Hacienda  Water  District 
Kern  River  Project,  California: 
Amendatory  contract  to  provide  storage 
space  for  M&I  water. 

12.  Contra  Costa  Water  District  CVP, 
California:  Amendatory  water  service 
contract  to  add  an  additional  point  of 
delivery  to  accommodate  the  district's 
proposed  Los  Vaqueros  Project. 
Amendment  will  also  conform  contract 
to  current  water  ratesetting  policies. 

13.  San  Juan  Suburban  Water  District 
CVP,  California:  Amend  Contract  No. 
14-06-020tV-152A  to  provide  for  the. 
current  CVP  water  rates  to  conform  the 
contract  with  the  provisions  of  Section 
105  and  106  of  P.L  99-546. 

14.  Centerville  Community  Services 
District  CVP,  California:  Water  service 
contract  for  up  to  (500  acre-feet  of  M&I 
water  annually. 

15.  Shasta  County  Water  Agency, 
CVP,  California:  Amendatory  water 
service  contract  to  provide  for  reduction 
in  annual  entitlement  of  800  acre-feet. 

16.  Mid-Pacific  Region,  California, 
Oregon.  Nevada:  Amendatory  contracts 
to  include  the  provision  of  the  Act  of 
luly  2. 1956  (70  Stat  483]  and/or  the  Act 
of  June  21. 1963  (77  Stat.  68]  in  existing 
water  service  contracts. 

17.  California  Department  of 
Corrections.  CVP.  California:  Water 
service  for  up  to  1,000  acre-feet  of  water 
annually  to  serve  the  Sierra 
Conservation  Center  (a  State  prison] 
near  Jamestown,  California. 

18.  Redwood  Valley  Water  District, 
SRPA,  California:  Amendatory  loan 
repayment  contract. 

19.  Placer  County  Water  Agency. 
CVP,  California:  Amend  Contract  No. 
14-06-20O-5O82A  to  provide  for  the 
current  CVP  water  rates. 

20.  Broadview  Water  District,  CVP. 
California:  Amend  Contract  No.  14-06- 
200-8092  to  provide  for  change  in  point 
of  diversion,  right  to  construct  new 
turnout  on  the  San  Luis  Canal,  and 
contract  renewal. 

21.  Sutter  Butte  Mutual  Water 
Company,  CVP,  California:  Water 
service  contract  for  a  long-term 
supplemental  water  supply.  Contact  will 
assure  Company's  water  users  a 
alternate  water  supply  during  periods  of 
deficiency  in  their  appropriative  water 
rights.  Annual  water  quantity  not 
determined  at  this  time, 

22.  Paramount  Citrus  Association. 
CVP,  California:  Contract  to  convey 
nonproject  water  through  Federal 
facilities  with  exemption  of  RRA  under 
43  CFR  426.18.  Up  to  4.000  acre-feet  of 
water  to  be  transferred  through  Friant- 


Kem  Canal  for  delivery  to  Southern  San 
Joaquin  Municipal  District. 

23.  Butte  Slough  Irrigation  Company. 
CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  company's 
water  users  an  alternate  water  supply 
during  periods  of  deficiency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this 
time. 

24.  Lindsay-Strathmore  ID,  Friant- 
Kem  Canal,  CVP.  California:  Warren 
Act  contract  to  convey  and/or  store 
nonproject  water  through  project 
facilities. 

25.  Madera  ID,  Hidden  Unit  CVP, 
California:  Renewal  of  existing  water 
service  contract  for  24,000  acre-feet  of 
water  which  expires  February  29, 1992. 

26.  Chowchilla  WD,  Buchanan  Unit, 
CVP,  California:  Renewal  of  existing 
water  service  contract  for  24,000  acre- 
feet  of  water  which  expires  February  29, 
1992. 

27.  Truckee  Carson  Irrigation  District 
Newlands  Project  Nevada:  Warren  Act 
contract  to  convey  and/or  store 
nonproject  water  in  Project  facilities. 

28.  Truckee  Carson  Irrigation  District, 
Newlands  Project,  Nevada:  Contract  for 
repayment  of  construction  costs  of 
Newlands  Project. 

29.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project  California: 
Repayment  contract  for  reimbursement 
of  funds  expended  under  the  Emergency 
Fund  Act  for  continuation  of  water 
service. 

30.  San  Luis  Water  District,  CVP, 
California:  Amendatory  water  service 
contract  to  provide  that  the  District  pay 
full  O&M  rate  for  all  deliveries  resulting 
from  the  Azhderian  Pumping  Plant 
enlargement  and  the  cost  of  service  rale 
for  such  deliveries  beginning  in  1996  and 
each  year  thereafter. 

31.  United  Water  Conservation 
District,  SRPA.  California:  Amendatory 
loan  repayment  contract. 

32.  Carmichael  Irrigation  District 
CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  District's 
water  users  an  alternate  Water  supply 
during  periods  of  deficiency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this 
time. 

33.  Delta  Mendota  Canal  Contractors, 
CVP,  Califomia:  Renewal  of  existing 
long-term  water  service  contracts  with 
numerous  contractors  on  the  Delta- 
Mendota  Canal  whose  contracts  expire 
in  1994-2003.  Wafer  quantities  In 
existing  contracts  range  from  70  to 
50.000  acre-feet. 
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34.  Sacramento  County  Water 
Agency,  CVP,  California:  Long-term 
water  service  contract  for  22,000  acre- 
feet  for  M&I  use. 

35.  San  Juan  Suburban  Water  District. 
CVP,  California:  Long-term  water 
service  contract  for  13.000  acre-feet  for 
M&I  use. 

36.  El  Dorado  County  Water  Agency. 
CVP,  California:  Long-term  water 
service  contract  for  15,000  acre-feet  for 
M&I  use. 

37.  Eat  Bay  Municipal  Utility  District. 
CVP.  California:  Amendatory  Contract 
No.  14-06-200-5183A  to  provide  for 
current  CVP  water  rates  and  temporary 
change  in  point  of  diversion. 

38.  City  of  Redding,  CVP,  California: 
Amendment  to  Contract  No.  14-06-200- 
5272A  to  add  point  of  diversion  on 
turnout.  Spring  Creek  Power  Conduit,  to 
facilitate  proposed  water  treatment 
plant  for  Buckeye  service  area. 

39.  United  States  Department  of 
Veteran  Affairs,  CVP,  California: 
Contract  for  M&I  water  purposes  in 
support  of  the  new  San  Joaquin  Valley 
National  Cemetery  under  construction 
near  Santa  Nella,  California. 

40.  Century  Ranch  Water  Company. 
Inc.,  CVP,  California:  Long-term 
exchange  contract  for  M&I,  less  than  100 
acre-feet.  Stony  Creek  Watershed  above 
Black  Butte  Dam. 

41.  State  of  California,  Department  of 
Forestry,  CVP.  California:  Water  right 
exchange  agreement,  less  than  100  acre- 
feet,  above  Black  Butte  Dam. 

42.  San  Luis  Water  District.  CVP, 
California:  Amendment  to  Contract  No. 
14-06-200-7773 A  to  transfer  lands  and 
allocated  share  of  CVP  water  supply  to 
San  Lais  Water  District  that  were 
previously  served  by  Romero  Water 
District. 

43.  Romero  Water  District,  CVP. 
California:  Amendment  to  Contract  No. 
14-06-200-7758  to  transfer  lands  and 
allocated  share  of  CVP  water  supply  to 
San  Luis  Water  District. 

44.  ID'S  and  similar  water  user 
entities:  Amendatory  water  service 
contracts;  purpose  is  to  change  the 
definition  of  "year." 

45.  Sacramento  River  water  rights 
settlement  contractors,  CVP,  California: 
Contract  amendment  for  assignment 
under  voluntary  land  ownership 
transfers  to  provide  for  the  current  CVP 
water  rates  and  update  standard 
contract  articles. 

Lower  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box  427 
(Nevada  Highway  and  Park  Street), 
Boulder  City,  Nevada  89005,  telephone 
(702)  293-8536. 

1.  Agricultural  and  M&I  water  users, 
CAP,  Arizona:  Wafer  service 


subcontracts — a  certain  percent  of 
available  supply  for  irrigation  entities 
and  up  to  640.000  acre-feet  per  year  for 
M&I  use. 

2.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28,200  acre- 
feet  per  year  of  municipal  effluent  to  the 
City  of  Tucson.  Arizona. 

3.  Contracts  with  five  agricultural 
entities  located  near  the  Colorado  River. 
BCP.  Arizona:  Water  service  contracts 
for  up  to  1,920  acre-feet  per  year  total. 

4.  Gila  River  Indian  Community,  CAP. 
Arizona:  Water  service  contract  for 
delivery  of  up  to  173,100  acre-feet  per 
year. 

5.  Irrigation  districts  and  similar  water 
user  entities:  Amendatory  repayment 
and  water  service  contracts;  purpose  is 
to  conform  to  the  Reclamation  Reform 
Act  of  1982  (Public  Law  97-293). 

6.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
Contracts  and  amendments  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

7.  State  of  Arizona,  BCP,  Arizona: 
Contract  for  an  undetermined  amount  of 
Colorado  River  water  for  M&I  use  and 
for  agricultural  use  and  related  purposes 
on  State-owned  land. 

8.  Imperial  Irrigation  District  and/or 
the  Coachella  Valley  Water  District. 
California;  Contract  providing  for 
exchange  of  up  to  10.000  acre-feet  of 
water  per  year  from  a  well  field  to  be 
constructed  adjacent  to  the  All- 
American  Canal  (AAC)  for  an 
equivalent  quantity  and  quality  of 
Colorado  River  water  and  for  O&M  of 
the  well  field.  Lower  Colorado  Water 
Supply  Project.  California. 

9.  Lower  Colorado  Water  Supply 
Project,  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10,000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  the 
AAC  from  a  well  field  to  be  constructed 
adjacent  to  the  canal. 

10.  Hutcheson  present  perfected  rights 
contract  assignment  to  reflect  the 
transfer  of  part  of  the  right  to 
Winterhaven,  California,  and  to  Yuma 
Associates,  California,  Supreme  Court 
Decree  in  Arizona  v.  California  and 
BCP. 

11.  County  of  San  Bernardino,  SRPA. 
California:  Repayment  contract  for  a 
$29.6  million  loan. 

12.  Tohono  O'odham  Nation.  SRPA. 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

13.  Sturges  Trust.  Supreme  Court 
Decree  in  Arizona  v.  California  and 
BCP,  Arizona:  Contract  for  delivery  of 


8.500  acre-feet  of  Colorado  River  water 
per  year  for  agricultural  use  as 
recommended  by  the  State  of  Arizona 
and  to  recognize  a  780  acre-foot  present 
perfected  right  to  the  use  of  Colorado 
River  water. 

14.  BCP,  Arizona:  Contracts  for 
additional  allocations  of  Colorado  River 
water  to  cities  located  along  the 
Colorado  River  in  Arizona  for  up  to 
15,116  acre-feet  per  year  as 
recommended  by  the  Arizona 
Department  of  Water  Resources. 

15.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area. 
Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Memorandum  of  Understanding 
for  delivery  of  Colorado  River  water  for 
its  Federal  Establishments'  present 
perfected  right  of  500  acre-feet  of 
diversions  annually,  and  the  Federal 
Establishments'  perfected  right  pursuant 
to  Executive  Order  No.  5125  (April  25, 
1930). 

16.  Eastern  Municipal  Water  District. 
SRPA,  California:  Repayment  contract 
for  a  $31  million  loan. 

17.  City  of  Yuma,  Gila  Project. 
Arizona:  Contract  to  add  an  additional 
point  of  diversion  and  to  provide  for 
water  treatment  by  the  Yuma  Desalting 
Plant. 

18.  Colorado  River  Commission  of 
Nevada  and  Southern  Nevada  Water 
Authority,  BCP,  Nevada;  Final 
allocations  and  contracts  for  Nevada's 
remaining  apportionment  of  Colorado 
River  water. 

19.  The  Metropolitan  Water  District  of 
Southern  California  or  Imperial 
Irrigation  District.  California; 
Construction  and  funding  contract  to 
conserve  water  along  a  portion  of  the 
AAC  in  accordance  with  Title  II  AAC 
Lining  Act  dated  January  25. 1988. 

20.  Elsinore  Valley  Municipal  Water 
District,  SRPA,  California:  Repayment 
contract  for  a  $22.3  million  loan. 

21.  Cibola  Valley  Irrigation  and 
Drainage  District  and  Mohave  Valley 
Irrigation  and  Drainage  District,  BCP, 
Arizona:  Amendments  of  current 
contracts  for  additional  Colorado  River 
water  service  areas,  diversion  points, 
and  other  minor  changes. 

22.  Miscellaneous  present  perfected 
rights  holders.  BCP.  Arizona  and 
California:  Contracts  for  Supreme  Court 
decreed  entitlements  of  Colorado  River 
water  as  identified  in  Arizona  v. 
California,  as  supplemented  or  amended 
and  as  required  by  section  5  of  the  BCP. 

23.  Federal  Establishments'  present 
perfected  rights  holders:  Individual 
contracts  for  administration  of  Colorado 
River  water  entitlements  of  the 
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Colorado  River.  Fort  Mojave.  Fort  Yuma. 
Quechan,  Cocopah  Indian  Tribes. 
24.  Marble  Canyon  Lodge.  BCP. 
Arizona:  Water  service  contract  for 
delivery  of  Colorado  River  Water. 

Upper  Colorado  Region: 

Bureau  of  Reclamation,  P.O.  Box 
11568,  (125  South  State  Street),  Salt  Lake 
City.  Utah  64147.  telephone  (801)  524- 
5435. 

1.  Individual  irrigators.  M&I,  and 
miscellaneous  water  users,  Utah. 
Wyoming,  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks.  Lodge  No.  1747, 
Farmington.  New  Mexico:  Navajo 
Reservoir  water  service  contract;  20 
acre-feet  per  year  for  municipal  use; 
contract  term  for  40  years  from 
execution. 

2.  Southern  Ute  Indian  Tribe,  Animas- 
La  Plata  Project,  Colorado:  Repayment 
contract  for  26.500  acre-feet  per  year  for 
M&I  use  and  2.600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two.  Contract  terms 
to  be  consistent  with  binding  cost 
sharing  agreement  and  water  rights 
settlement  agreement  in  principle. 

3.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project.  Colorado  and  New 
Mexico:  Repayment  contract;  6.000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
tor  irrigation  use  in  New  Mexico. 
Contract  terms  to  be  consistent  with 
binding  cost  sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project.  New  Mexico:  Repayment 
contract  for  7.600  acre-feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District, 
Animas-La  Plata  Project.  New  Mexico: 
Repayment  contract  for  9.900  acre-feet 
per  year  for  irrigation  use. 

6.  Uintah  Water  Conservancy  District, 
Jensen  Unit.  Central  Utah  Project,  Utah: 
Amendatory  repayment  contract  to 
reduce  M&I  water  supply  and 
corresponding  repayment  obligation. 

7.  Vermejo  Conservancy  District, 
Vermejo  Project,  New  Mexico: 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation, 
presently  exceeding  $2  million, 
pursuant  to  P.L.  96-550. 

8.  Conejos  Water  Conservancy 
District,  San  Luis  Valley  Project, 
Colorado:  Amendatory  contract  to  place 


OM&R  costs  on  a  variable  basis 
commensurate  with  the  availability  of 
project  water. 

9.  Weber  Basin  Water  Conservancy 
District.  Weber  Basin  Project,  Utah: 
Repayment  contract  for  R&B  work  of 
selected  project  facilities. 

10.  San  Juan  Pueblo,  San  Juan-Chama 
Project.  New  Mexico:  Repayment 
contract  for  up  to  5.165  acre-feet  of 
project  water  for  irrigation  purposes. 

11.  North  Fork  Water  Conservancy 
District.  Paonia  Project.  Colorado: 
Water  lease  agreement  with  the  Ragged 
Mountain  Water  Users  Association  for 
2,000  acre-feet  of  irrigation  water. 

12.  City  of  El  Paso.  Rio  Grande 
Project,  Texas  and  New  Mexico: 
Amendment  to  the  1941  and  1962 
contracts  to  expand  acreage  owned  by 
the  City  of  3.000  acres;  expand  terms  of 
water  rights  assignments  from  25  years 
to  75  years;  and  allow  assignmer.4s 
outside  City  limits  under  authority  of  the 
Public  Service  Board. 

13.  Mancos  Water  Conservancy 
District,  Manocs  Project,  Colorado: 
Amendatory  contract  to  remove  contract 
restrictions  that  prevent  the  Mancos 
Water  Conservancy  District  from 
developing  hydropower  on  the  Mancos 
Project. 

Great  Plains  Region 

Bureau  of  Reclamation,  P.O.  Box 
36900.  Federal  Building,  316  North  26th 
Street,  Billings,  Montana  59107-6900. 
telephone  (406)  657-6413. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users.  Great  Plains 
Region:  Montana.  Wyoming.  North 
Dakota,  South  Dakota,  Colorado, 
Kansas.  Nebraska,  Oklahoma,  and 
Texas:  Temporary  (interim)  water 
service  contract  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  S-years;  long- 
term  contracts  for  similar  service  for  up 
to  1.000  acre-feet  of  water  annually. 

2.  Fort  Shaw  Irrigation  District.  Sun 
River  Project.  Montana:  R&B  loan 
repayment  contract;  up  to  $1.5  million. 

3.  Owl  Creek  Irrigation  District,  Owl 
Creek  Unit.  P-SMBP.  Wyoming: 
Amendatory  water  service  contract  to 
reflect  reduced  water  supply  benefits 
being  received  from  Anchor  Reservoir. 

4.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project, 
Colorado:  Water  service  contracts; 
contract  negotiations  for  sale  of  water 
from  the  marketable  yield  to  water  users 
within  the  Colorado  River  Basin  of 
Western  Colorado. 

5.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Water 
service  contracts;  proposed  second 
round  contract  negotiations  for  sale  of 


agricultural,  municipal,  domestic,  and 
industrial  water  from  the  regulatory 
capacity  of  Ruedi  Reservoir. 

6.  Cedar  Bluff  Irrigation  District  No.  6. 
Cedar  Bluff  Unit,  P-SMBP.  Kansas: 
Repayment  contract;  pending  passage  of 
congressional  legislation,  terminate  the 
Cedar  Bluff  Irrigation  District's  contract. 
The  use  of  the  District's  portion  of  the 
reservoir  storage  capacity  will  be  sold  to 
the  State  of  Kansas  for  Tish.  wildlife, 
recreation,  and  other  purposes. 

7.  Frenchman  Valley  Irrigation 
District.  Frenchman  Unit,  P-SMBP. 
Nebraska:  Pending  passage  of 
congressional  legislation,  renegotiate 
District's  existing  contract  to  reduce 
payments  based  on  payment  ability  and 
reduced  water  supply. 

8.  Garrison  Diversion  Unit.  P-SMBP. 
North  Dakota:  Repayment  contract: 
renegotiation  of  the  master  repayment 
contract  with  Garrison  Diversion 
Conservancy  District  to  bring  the  terms 
in  line  with  the  Garrison  Diversion  Unit 
Reformulation  Act  of  1986.  Negotiation 
of  repayment  contracts  with  irrigators 
and  M&I  users. 

9.  Corn  Creek  Irrigation  District. 
Glendo  Unit.  P-SMBP,  Wyoming: 
Repayment  contract  for  10,350  acre-feet 
of  supplemental  irrigation  water  from 
Glendo  Reservoir. 

10.  East  Bench  Irrigation  District.  East 
Bench  Unit,  P-SMBP,  Montana:  D&MC 
contract  for  $300,000  for  minor 
construction  work  over  a  10-year  period. . 

11.  Glen  Elder  Unit,  P-SMBP.  Kansas: 
Negotiations  for  long-term  contracts  for 
agricultural  water  service  from 
Waconda  Lake. 

12.  Foss  Reservoir  Master 
Conservancy  District,  Washita  Basin 
Project.  Oklahoma:  Amendatory 
repayment  contract  for  remedial  work 

13.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repayment  of  costs 
incurred  by  the  United  States  for  the 
construction  of  the  Sulphur.  Oklahoma, 
pipeline  and  pumping  plant  (if 
constructed). 

14.  Board  of  Water  Commissioners  of 
the  City  and  County  of  Denver,  the 
Colorado  River  Water  Conservation 
District,  and  the  Northern  Colorado 
Water  Conservancy  District.  Colorado- 
Big  Thompson  Project.  Colorado: 
Operating  agreement  for  substitution  of 
water  in  the  proposed  Woolford 
Mountain  (Muddy  Creek)  Reservoir  for 
Green  Mountain  Reservoir  water. 

15.  Sargent  Irrigation  District,  Middle 
Loup  Division  ,  P-SMBP.  Nebraska:  R&B 
loan  repayment  contract  not  to  exceed 
$2,475,000. 

16.  Chinook  Water  Users  Association, 
Milk  River  Project,  Montana:  SRPA 
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contract  for  loan  of  up  to  S6.COO.000  for 
improvements  to  the  Association's 
water  conveyance  system. 

17.  Heart  River  Unit  Dickinson 
Subunit,  P-SMBP.  North  Dakota: 
Renegotiate  water  service  contract  No. 
I79r-1412  with  the  City  of  Dickinson. 
Existing  contract  expired  September  24. 
1989. 

18.  Malta  Irrigation  District.  Malta 
Division.  Milk  River  Project»  Montana: 
R&B  contract  for  repayment  of 
$5,600,000  loan. 

19.  Midvale  Irrigation  District, 
Riverton  Unit.  P-SMBP.  Wyoming:  Long- 
term  contract  for  water  service  from 
Boysen  Reservoir. 

20.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1.  San 
Angelo  Project.  Texas:  Pending  passage 
of  congressional  legislation,  negotiate 
amendatory  contract  to  increase 
irrigable  acreage  within  the  project. 

21.  Palmetto  Bend  Project  Texas: 
Amendment  of  the  tripartite  contract 
among  the  United  States,  the  Lavaca- 
Navidad  River  Authority  and  the  Texas 
Water  Development  Board  to  transfer 
the  Board's  remaining  repayment 
obligation  and  interest  in  the  Palmetto 
Bend  Project  to  the  Authority. 

22.  Canadian  River  Municipal  Water 
Authority,  Canadian  River  Project 
Texas:  Amendatory  contract  to  reflect 
credit  for  project  lands  transferred  to 
the  National  Park  Service  under  Public 
Law  101-628  for  the  Lake  Meredith 
National  Recreation  Area. 

23.  City  of  Havre,  Milk  River  Project 
Montana:  New  long-term  water  service 
contract  for  up  to  2,800  acre-feet 
annually. 

24.  Lakeview  Irrigation  District 
Shoshone  Project,  Wyoming:  New  long- 
term  water  service  contract  for  up  to 
3,200  acre-feet  of  firm  water  supply 
annually  and  up  to  11,800  acre-feet  of 
interim  water  from  Buffalo  Bill 
Reservoir. 

25.  Hidalgo  County  Irrigation  District 
No.  6,  Texas:  SRPA  contract  for  a  25- 
year  loan  for  up  to  $5,782,400  to 
rehabilitate  the  District's  irrigation 
facihties. 

26.  City  of  Rapid  City  and  Rapid 
Valley  Water  Conservancy  District. 
Rapid  Valley  Unit  P-SMBP,  South 
Dakota:  Contract  renewal  for  up  to 
55,000  acre-feet  of  storage  capacity  in 
Pactola  Reservoir. 

27.  Shoshone,  Heart  Mountain, 
Willwood,  and  Deaver  Irrigation 
Districts,  Shoshone  Project,  Wyoming: 
R&B  contracts  for  loans  totalling 
$7,500,000  to  rehabilitate  project 
irrigation  facilities. 

28.  City  of  Aurora.  Fry  ingpan- 
Arkansas  Project  Colorado:  Long-term 
carriage  contract  for  up  to  1,000  acre- 


feet  of  conveyance  capacity  in  the 
Fryingpan-Arkansas  Project  facilities. 

29.  Board  of  Commissioners  of  the 
City  and  County  of  Denver,  Northern 
Colorado  Water  Conservancy  District 
Colorado  River  Wafer  Conservation 
District,  Colorado-Big  Thompson 
Project  Colorado:  Operating  agreement 
for  substitution  of  Williams  Fork 
Reservoir  water  for  Green  Mountain 
Reservoir  water. 

30.  Thirty  Mile  Canal  Company, 
Nebraska:  SRPA  contract  for  a  loan  of 
$2,264,000  to  reline  the  main  canal, 
replace  open  laterals  with  buried  pipe, 
and  replace  bridges. 

31.  City  of  Estes  Park,  Colorado-Big 
Thompson  Project  Colorado: 
Modification  of  water  service  contract 
to  change  point  of  diversion  and  other 
administrative  revisions. 

32.  City  of  Loveland.  Colorado-Big 
Thompson  Project  Colorado:  Long-term 
conveyance  contract  for  conveyance  of 
up  to  12.000  acre-feet  of  city-owned 
water  annually  through  Federal  project 
facilities. 

Opportunity  for  public  participation 
and  receipt  of  comments  on  contract 
proposals  will  be  facilitated  by 
adherence  to  the  following  procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  piroposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  the  genera!  public 
pursuant  to  the  terms  and  procedures  of 
the  Freedom  of  Information  Act  (80  Stat 
383).  as  amended. 

4.  Written  comments  on  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate 
Reclamation  officials  at  locations  and 
within  the  time  limits  set  forth  in  the 
advance  public  notices. 

5.  All  *vritten  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summari2ed  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract  the 
appropriate  Regional  Director  shall 
determine  whether  republication  of  the 


notice  and/or  extension  of  the  commen* 
period  is  necessary. 

Factors  which  shall  be  considered  in 
making  such  a  determination  shall 
include,  but  are  not  limited  to:  (i)  The 
significance  of  the  impact(s)  of  the 
modification,  and  (ii)  the  public  interest 
which  has  been  expressed  over  the 
course  of  the  negotiations.  As  a 
minimum,  the  Regional  Director  shall 
furnish  revised  contracts  to  all  parties 
who  requested  the  contract  in  response 
to  the  initial  public  notice. 

Dated:  October  11. 1991. 
|M  D.  HaU. 

Deputy  Commissioner. 

[FR  Doc.  91-25106  Filed  10-17-^;  8:45  am] 

BILUNQ  COOC  4310-0»-4I 


Colorado  River  Basin  Salinity  Control 
Advisory  Council 

agency:  Bureau  of  Reclamation, 
Interior. 

action:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a](2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463). 
announcement  is  made  of  a  meeting  of 
the  Colorado  River  Basin  Salinity 
Control  Advisory  Council. 

DATES:  The  meeting  begins  at  8  a.m.  ca 
Friday.  November  8. 1991. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Best  Western  Inn  Suites.  1450  Castle 
Dome  Avenue.  Yuma,  AZ  65365. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stan  W.  Gappa,  Colorado  River 
Salinity  Program  Coordinator,  Bureau  of 
Reclamation,  D-5090,  P.O.  Box  25007, 
Denver,  CO  80225;  telephone:  (303)  236- 
6782. 

SUPPLEMENTARY  INFORMATION:  Council 

members  will  be  briefed  on  the  status  of 
salinity  control  activities  and  receive 
input  for  drafting  the  Council's  annual 
report  The  Department  of  the  Interior, 
the  Department  of  Agricidture,  and  the 
Environmental  Protection  Agency  will 
each  present  a  progress  report  and  a 
schedule  of  activities  on  salinity  control 
in  the  Colorado  River  Basin.  The 
Council  will  discuss  Colorado  River 
Basin  Salinity  Control  activities  and  the 
content  of  their  annual  report 

The  meeting  of  the  Advisory  Council 
is  open  to  the  public.  Any  member  of  the 
pubhc  may  file  a  written  statement  with 
the  Council  before,  during,  or  after  the 
meeting,  in  person  or  by  mail.  To  the 
extent  that  time  permits,  the  Council 
chairman  may  allow  public  presentation 
of  oral  statements  at  the  meeting. 
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Dated:  September  20, 1991. 
IM  D.  Hall. 

Deputy  Commissioner. 

(FR  Doc.  91-25107  Filed  10-17-«1: 8:45  am) 

BILLMQ  coot  4310-0»-M 

Fish  and  WildUfe  Service 

Availability  of  a  Rnal  Environmental 
Assessment  on  the  Effects  of 
Enhancing  and  Expanding  the  Bear 
River  Migratory  Bird  Refuge 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACnOtt:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  a  Final 
Environmental  Assessment  (FEA)  of  the 
effects  of  enhancing  and  expanding  the 
Bear  River  Migratory  Bird  Refuge  near 
Brigbam  City,  Utah. 

dates:  Document  is  available  October 
18. 1991. 

ADDRESSES:  Copies  of  the  FEA  or  the 
Finding  of  No  Significant  Impact 
(FONSI)  may  be  obtained  from  Al  Trout, 
Refuge  Manager,  Bear  River  Migratory 
Bird  Refuge,  866  South  Main,  Brigham 
City.  Utah  84302. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Al  Trout,  Refuge  Manager,  Bear  River 
Migratory  Bird  Refuge,  866  South  Main. 
Brigham  City,  Utah  84302.  (801)  723- 
5887. 

SUPPLEMENTARY  INFORMATION:  The 

Service  found  that  the  enhancement  and 
expansion  of  the  Bear  River  Migratory 
Bird  Refuge  will  not  have  a  significant 
impact  on  the  human  environment  based 
on  the  following  determinations: 

1.  Threatened  and  endangered  species 
will  be  benefited. 

2.  The  current  loss  of  wildlife  benefits 
on  the  Refuge  over  the  last  several 
years  will  be  reversed. 

3.  Additional  fresh  water  marsh  habitat 
will  be  protected. 

4.  The  abiUty  to  manage  water  within 
smaller  marsh  units  will  allow 
reduction  and  control  of  botulism     - 
outbreaks. 

5.  The  local  and  regional  economy  will 
be  benefited. 

6.  The  adverse  impacts  on  biological 
and  physical  resources  will  be  minor 
and  short-term. 

Dated:  October  10. 1991. 
Galen  L  Bulerltaugh, 
Regional  Director,  Region  ft 
(FR  Doc.  91-25127  Filed  10-17-«1:  8:45  am] 
WLUm  coot  4310-H-H 


National  Park  Service 

[FES  91-23] 

Proposed  Land  Exchange; 
Cheeseboro  Canyon/Palo  Comado 
Canyon;  Santa  Monica  Mountains 
National  Recreation  Area;  Availability 
of  Final  Environmental  impact 
Statement 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1989,  Public  Law  91-190.  the 
National  Park  Service  has  prepared  a 
Hnal  environmental  impact  statement 
(FEIS)  on  a  proposal,  set  forth  by  a 
private  development  firm,  to  exchange 
private  properties  for  lands  within  the 
Santa  Monica  Mountains  National 
Recreation  Area.  The  exchange  would 
facilitate  the  proponent's  access  to  a 
proposed  golf  course  and  residential 
development  of  Jordan  Ranch  in 
Ventura  County,  California.  The 
proposed  access  also  involves  lands 
within  Los  Angeles  County,  California. 

The  draft  environmental  impact 
statement  (DEIS)  for  this  proposal  was 
released  for  public  review  in  November 
1990  (55  FR  4n25  and  55  FR  47144),  and 
the  public  comment  period  closed 
February  8, 1991.  Both  the  DEIS  and 
FEIS  evaluate  two  alternatives  which 
include  (1)  no  action,  which  would 
require  the  proponent  to  seek  other 
access,  and  (2)  approval  of  the  exchange 
by  the  National  Park  Service  which 
would  result  in  approximately  59  acres 
of  federally-owned  land  to  be 
exchanged  for  approximately  864  acres 
of  private  lands,  all  within  the 
boundaries  of  the  National  Recreation 
Area.  There  are  other  considerations 
with  this  exchange  that  are  detailed  in 
both  the  DEIS  and  FEIS.  In  addition,  the 
FEIS  contains  responses  to  comments  on 
the  DEIS  and  modifications  in  the  text 
as  needed  in  response  to  those 
comments. 

Approval  of  the  exchange  by  the 
National  Park  Service  would  constitute 
an  amendment  of  the  National 
Recreation  Area's  General  Management 
Plan  and  associated  plans.  Evaluation  of 
the  specific  impacts  of  the  proposed  golf 
course  and  subdivision  on  Jordan  Ranch 
is  being  accomplished  through  a  Ventura 
County  General  Plan  Amendment 
Application  and  its  accompanying 
environmental  impact  report  (EIR). 
prepared  in  accordance  with  the 
California  Environmental  Quahty  Act 
The  draft  EIR  was  released  for  public 
review  for  the  period  of  August  29, 1990 
to  October  29, 1990.  A  preliminary  final 
EIR  was  completed  in  late  summer  1991. 

The  30  day  no  action  period  on  the 
FEIS  will  expire  on  November  17, 1991. 
Requests  for  information  on,  or  copies  of 


the  FEIS  should  be  directed  to  the 
Superintendent.  Santa  Monica 
Mountains  National  Recreation  Area. 
30401  Agoura  Road,  Suite  100,  Agoura 
Hills,  CA  91301.  telephone  number  (818) 
597-1036.  Copies  of  the  FEIS  are 
available  for  inspection  at  the  above 
address,  in  libraries  located  in  that 
vicinity  and  at  the  following  address: 
Western  Regional  Office,  National  Park 
Service,  Division  of  Planning,  Grants 
and  Environmental  Quality,  600 
Harrison  St.,  suite  600.  San  Francisco. 
CA  94107-1372. 

Dated:  September  27, 1991. 
Lewis  Albert. 

Acting  Regional  Director,  Western  Region. 
[FR  Doc.  91-25088  Filed  10-17-91;  8:45  am) 
BtLUNQ  coat  4S1»-70-« 


Central  Management  Plan, 
Environmental  Impact  Statement, 
Tlmpanogos  Cave  National  Monument, 
Utah 

aqency:  National  Park  Service, 
Department  of  the  Interior. 

action:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  the 
General  Management  Plan.  Timpanogos 
Cave  National  Monument. 

summary:  Under  the  provisions  of  the 
National  Environmental  Policy  Act.  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  the 
general  management  plan  for 
Timpanogos  Cave  National  Monument. 
On  February  3, 1991,  a  fire  destroyed 
the  visitor/administrative  center  at 
Timpanogos  Cave  National  Monument. 
These  facilities  were  approved  for 
construction  in  1962  and  therefore  many 
current  laws,  regulations  and  policies 
were  not  considered  in  the  planning  that 
justified  their  construction.  Due  to  the 
need  to  evaluate  alternatives  for 
replacement  facilities,  the  planing  effort 
will  constitute  a  revision  of  the  park's 
general  management  plan.  Since  many 
of  the  remaining  facihties  within  the 
park  were  constructed  at  the  same  time, 
they  will  also  be  evaluated  relative  to 
current  laws,  regulations,  and  policies 
when  revising  the  general  management 
plan.  A  full  range  of  alternatives  will  be 
considered  to  address  the  issues 
identified  during  the  planning  process, 
including  a  no-action  alternative.  A 
development  concept  plan  and 
interpretive  prospectus  will  also  be 
produced  as  a  part  of  the  general 
management  planning  process.  The 
general  management  plan  will  be 
supported  with  an  environmental  impact 
statement. 
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Issues  related  to  visitor  use, 
interpretation,  natural  and  cultural 
resource  management,  development, 
and  the  necessity  and  appropriateness 
of  the  existing  concession  operation  will 
be  assessed  as  a  part  of  the  planning 
process.  In  cooperation  with  the  United 
States  Forest  Service,  attention  will  also 
be  given  to  resources  outside  the 
boundaries  that  may  affect  the  integrity 
of  the  Monument. 

The  park  and  regional  office  are    _ 
currently  obtaining  resource 
information,  conducting  visitor  use 
sur\'eys,  and  analyzing  these  data  for 
use  in  preparing  the  environmental 
impact  statement  for  the  general 
management  plan.  Various  forms  of 
news  media  will  be  employed  to 
encourage  public  participation  in  the 
planning  process. 

Scoping  information  may  be  obtained 
from  the  Superintendent,  Timpanogos 
Cave  National  Monument,  Rural  Route 
3,  Box  200,  American  Fork,  Utah  84003- 
9803.  telephone  (303)  756-5238,  and 
anyone  interested  in  being  involved  in 
each  phase  of  this  planning  effort  should 
contact  the  Superintendent. 

Dated:  October  2, 1991. 

Homer  L  Rouse, 

Regional  Director.  Rocky  Mountain  Region. 

[FR  Doc.  91-25089  Filed  10-17-91;  8:45  am] 

BiUJNQ  COOC  4310-70-M 


Farmington  River  Study  Committee 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463.  86  StaL  770.  5  U.S.C. 
App.  1  s  10),  that  a  meeting  of  the 
Farmington  River  Study  Committee  will 
be  held  Thursday,  November  7, 1991. 

The  Committee  was  established  pursuant 
to  Public  Law  99-590.  The  purpose  of  the 
Committee  is  to  consult  with  the  Secretary  of 
the  Interior  and  to  advise  the  Secretary  in 
conducting  the  study  of  the  Farmington  River 
segments.  The  meeting  will  convene  at  7:30 
p.m.  at  the  Tolland  Town  Hall,  Tolland,  CT. 
for  the  following  purpose: 

1.  Welcome,  introductions — Skip  Rogers; 

2.  Approval  of  minutes  from  9/12/91  meeting; 

3.  Update  on  status  of  instream  flow  study: 

4.  River  Conservation  Planning 

Subcommittee; 

a.  Update  on  local  activity — town  meetings, 
zoning  regulations: 

b.  Private  land  protection  program: 

c.  Resident/landowner  questionnaire; 

5.  Discussion  of  plans  for  preparation  of  Draft 

Study  Report; 

6.  Opportunity  for  public  comment:  and 

7.  Other  business- 

a.  Next  meeting  dates  and  locations. 


Interested  persons  may  make  oral/written 
presentations  to  the  Committee  or  Tile  written 
statements.  Such  requests  should  be  made  to 
the  official  listed  below  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the  Chief, 
Office  of  Communications,  National  Park 
Service,  North  Atlantic  Region.  15  Slate 
Street.  Boston.  MA.  02109  (617)  223-5199. 

Dated:  October  9. 1991. 
Sandra  E.  Corbett, 
Acting  Regional  Director. 
(FR  Doc.  91-25090  Filed  10-17-91:  8:45  am] 
BILUNQ  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

I  Docket  Na  AB-55  (Sub  398X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption  In  Upshur 
County,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  subpart 
F — Exempt  Abandonments  to  abandon 
its  2.88-mile  line  of  railroad  between 
milepost  1.4.  at  Buckhannon,  and 
milepost  4.28,  at  Lorentz,  in  Upshur 
County.  WV. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  14. 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 


stay  that  do  not  involve  environmental 
issues,*  formal  expressions  of  intent  to 
fil«  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),*  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  October  25. 
1991.'  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
November  4, 1991,  with  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Karen  Anne 
Koster,  CSX  Transportation,  Inc.,  500 
Water  Street  J150,  Jacksonville,  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  October  18, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  October  9, 1991. 
By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L  Strickland,  Jr., 

Secretary. 

(FR  Doc.  91-25062  Filed  10-17-91;  8:45  am) 

BILUNQ  CODE  7035-01-M 


*  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 


Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Oul-of- 
Service  Rail  Unes,  5 1.CC.  2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  Hie  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  dale  of  this 
exemption. 

•  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  l.C.C.  2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 
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[Docket  No.  AB-S5  (Sut>-No.  400X)1 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— in  Harlan 
County.  KY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  1.26-mile  line  of  railroad  between 
milepost  247.21.  at  Gulston,  and  milepost 
248.47.  at  Kathy.  in  Harlan  County.  KY. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  17, 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,*  fcmnal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2).«  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  October  28. 
1991.' 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  tl>os«  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  ."ilnergy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Rail  Lines.  5 1.CCZd  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  Its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

*  See  Exempt  of  Roil  Abandonment — Offers  of 
Finan.  Assist,  4  I.CCM  104  (1987). 

*  The  Commission  will  accept  a  Ute-filed  trail  use 
statement  so  long  as  it  retains  furisdiction  to  do  so. 


Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
November  7, 1991,  with: 
Office  of  the  Secretary,  Case  Control 

Branch,  Interstate  Commerce 

Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Karen  Anne  Koster.  CSX 

Transportation,  Inc.,  500  Water  Street 

1150,  Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandomnent. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  October  23, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  tvriting  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423). or  by  calling 
Elaine  Kaiser.  Chief.  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  October  8, 1991. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Prtx^eedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-25064  Filed  10-11-91;  8:45  am] 

BIUJNO  CODE  7035-01-a 

[Docket  No.  AB-2S4  (S(;i>-No.  5)] 

Providence  and  Worcester  Railroad; 
Abandonment  In  Moshassuck  Valley 
Industrial  Track  In  Providence  County, 
Rl;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Providence  and  Worcester  Railroad 
Company  (P&W)  to  abandon  0.74  miles 
of  railroad  between  branch  milepost 
1.16,  near  the  Pawtucket/Lincoln  town 
line,  and  branch  milepost  1.90.  near 
Saylesville,  known  as  the  Moshassuck 
Valley  Industrial  Track,  in  Providence 
County.  RI. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 


offered  financial  assistance  (through 
subsidy  or  purchase),  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  dajrs  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA".  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  October  8. 1991. 

By  the  Commission,  Chainnan  nitlbtn.  Vice 
Chainnan  Emmett  Commissioners  Simmons. 
Phillips,  and  McDonald. 
Sidney  L.  Striddand,  Jr., 
Secretaiy. 
(FR  Doc  91-24977  Filed  10-17-81;  8:45  am| 

WUJfM  CODE  703S-01-H 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decision 

General  wage  determination  decisiona 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  appHcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fi'inge  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C.  276a)  and  as  well  as  such 
additional  statutes  as  may  from  time  to 
time  be  enacted  containing  provisions 
for  the  payment  of  wages  determined  to 
be  prevailing  by  the  Secretary  of  Labor 
in  accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
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accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specifled  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is   - 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Davison,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW..  room  S-3014,  Washington, 
DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 


Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  numbers. 
Volume  I 

Tennessee: 

TN91-29  (Oct.  IB.  1991) p.l232ii. 

p.l232jj. 
TN91-30  (Oct.  18,  1991) p.l232kk. 

p.123211. 
TN91-31  (Oct.  18.  1991) p.l232mm, 

p.l232nn. 
TN91-32  (Oct.  18,  1991) p.l232oo, 

p.l232pp. 
TN91-33  (Oct.  18, 1991) p.l232qq, 

p.l232rr. 

Volume  II 

Oklahoma: 
OK91-21  (Oct.  la  1991) p.l012a. 

p.l012b. 
OK91-22  (Oct.  1&  1991) p.l012c. 

p.l012d. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 
Volume  I 

Kentucky: 
KY91-7  (Feb.  22,  1991) p.343.  pp.344- 

347. 
KY91-25  (Feb.  22,  1991) p.383.  pp.38o- 

386. 
Massachusetts: 
MA91-1  (Feb.  22, 1991) p.421,  pp.422- 

424,427. 
MA91-2  (Feb.  22,  1991) p.439.  pp.440- 

441,443. 
MA91-3  (Feb.  22, 1991) p.453,  pp.454- 

462b 
MA91-5  (Feb.  22. 1991) p.465.  pp.466- 

467. 
New  Hampshire: 

NH91-2  (Feb.  22.  1991) p.679,  pp.680- 

684b. 
NY91-7  (Feb.  22. 1991) p.837.  pp.838- 

839. 

NY91-17  (Feb.  22, 1991) p.921,  p.924. 

Puerto  Rico: 

PR91-1  (Oct  18,  1991) „..  p.All. 

PR91-2  (Oct.  18,  1991) p.All. 

PR91-^  (Oct.  la  1991) p.All. 

Rhode  Island: 
RI91-1  (Feb.  22.  1991) p.ll49. 

pp.llSO,1153, 

pp.1154- 

1155. 

Volume  II 

Indiana: 
IN91-3  (Feb.  22. 1991) p.279,  pp.280- 

289. 
IN91-5  (Feb.  22, 1991) p.305,  pp.306- 

313. 


IN91-6  (Feb.  22. 1991) p.315, 

pp.31 7,324- 
334b. 

Louisiana: 

LA91-1  (Feb.  22,  1991) p.391,  pp.391- 

394. 
Missouri: 

M091-2  (Feb.  22, 1991) p.673,  pp.674- 

677. 
Wisconsin: 
WI91-6  (Feb.  22.  1991) p.l217,  p.l2ia 

Volume  III 

Colorado: 

C091-4  (Oct.  la  1991) p.All. 

Montana: 

MT91-1  (Feb.  22. 1991) p.231.  pp.241- 

244. 
South  Dakota: 

SD91-3  (Feb.  22,  1991) p.399.  p.400. 

Utah: 

UT91-8  (Oct.  la  1991) p.All. 

irr9i-i3  (Oct.  la  i99i) p.Aii. 

UT91-15  (Oct.  la  1991) p.All. 

Washington: 

WA91-1  (Feb.  22,  1991).........  p.451,  pp.454- 

455,  pp.457- 
475. 

General  Wage  Determinadon 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  Subscribers. 

Signed  at  Washington,  DC  this  11th  day  of 
October  1991. 

Alan  L  Moss. 

Director.  Division  of  Wage  Determinations. 

|FR  Doc.  91-25074  Filed  10-17-91;  8:45  am] 
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Employment  and  Training 
Administration 

Attestations  Filed  by  Facilities  Using 
Nonimmigrant  Aliens  As  Registered 
Nurses 

agency:  Employment  and  Training 
Administration.  Labor. 
action:  Notice. 

summary:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution,  Avenue. 
NW.,  Washington,  DC  20210. 

Any  complaint  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration.  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210, 
FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  Attestation  Process 

The  Employment  and  Training 
Administration  has  established  a  voice- 
mail  service  for  the  H-IA  nurse 
attestation  process.  Call  Telephone 
Number:  202-535-0643  (this  is  not  a  tojl- 
free  number).  At  that  number,  a  caller 
can: 

(1)  Listen  to  general  information  on 
the  attestation  process  for  H-lA  nurses: 

(2)  Request  a  copy  of  the  Department 
of  Labor's  regulations  (20  CFR  part  655, 
subparts  D  and  E,  and  29  CFR  part  504, 
subparts  D  and  E)  for  the  attestation 
process  for  H-IA  nurses,  including  a 
copy  of  the  attestation  form  (form  ETA 
9029)  and  the  instructions  to  the  form: 

(3)  Listen  to  information  on  H-lA 
attestations  filed  within  the  preceding  30 
days; 

(4)  Listen  to  information  pertaining  to 
the  public  examination  of  H-IA 


attestations  filed  with  the  Department  of 
Labor. 

(5)  Listen  to  information  on  filing  a 
complaint  with  respect  to  a  health  care 
facility's  H-lA  attestation  (however,  see 
the  telephone  number  regarding 
complaints,  set  forth  below);  and 

(6)  Request  to  speak  to  a  Department 
of  Labor  employee  regarding  questions 
not  answered  by  Nos.  (1)  through  (4) 
above. 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  shall  be  made  to  the  Chief. 
Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-523-7605  (this 
is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 

Immigration  and  Nationality  Act 
requiries  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
a 'testation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504.  55  FR  50500 
(December  6. 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
which  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  documentation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  officers  also 
are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation)  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 


If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC,  this  3rd  day  of 
October.  1991. 

Robert ).  litman. 

Acting  Director,  United  States  Employment 
Senice. 

Division  of  Foreign  Labor  Certifica- 
tions Approved  Attestations 

(09/01/91  to  09/30/91] 


CEO-name/tadllty  name/address 


Sister  St  Joan  Will«ri.  Carondelet 
Health  Care  Corp,  PO.  Box 
5386.  Tucson.  A2  85703.  602- 
721-3826. 

Mr.  Robert  Rundio,  Ptioenn  Memo- 
rial Hospital,  1201  Soutti  7th 
Ave.  Phoenix.  AZ  85007.  602- 
258-5111. 

Mr.  Peter  C.  Frick,  Scottsdale  Mem. 
Hosp.  Corp.,  7400  East  Ostxxn 
Read.  Scottsdale.  AZ  85251, 
60r-48 1-4000. 

Ms.  Saskla  Thiadens,  /kurora  Lym- 
phedema Clinic.  2211  Post 
Street  Ste  404,  San  Francisco. 
CA  94115,415-921-2911. 

Mr.  Jess  R.  Villatuna,  California 
Nursing  Express.  I,  2720  E.  Ptaza 
Blvd  Ste.  G,  NatKsnal  City,  CA 
91950.  619-475-6004. 

Mr.  Donald  H.  Miller,  Ctiarler  Sutxjr- 
t>an  Hospital,  16453  So.  Colorado 
Ave..  Paranwunt,  CA  90723,  213- 
531-3110. 

Mr.  J.  Dennis  Sexton,  All  Children's 
Hospital,  900  Fifth  Sueet  S.,  St 
Petersburg,  Ft  33731,  813-892- 
4422. 

Mr.  Jim  Worm,  Hialeah  Hospital, 
Versacare  Medical  Center,  Hiale- 
ah, FL  33013,  306-693-6100. 

Mr.  C.  B.  Eberhart,  DeKalb  Medical 
Center,  2701  North  Decatur 
Road,  Decatur,  GA  30033,  404- 
501-1000. 

Sister  Patncia  Gan-igan,  St  Francis 
Hospital  Incorp.,  2122  Manches- 
ter Expressway.  Columt>us,  GA 
31905.  404-596-4140. 

Ms.  Nanjean  Pamter,  Sheridan 
Health  Care  Center,  2534  Elim 
Ave.,  Zion.  IL  60099,  708-746- 
8435. 

Ms.  Jacqueline  L.  Masoa  Oak 
Brook  Healthcare  Centra,  2013 
Mid-jvest  Road,  Oak  Brook,  IL 
60521.  708-495-0220. 

Ms.  Rose  Marie  Betz.  Cartton 
House  Nursing  Center,  CH.  Nurs- 
ing Center  Inc.  D/B/A,  Chicago, 
IL  60613,  312-929-1700. 

Sister  M.  Sylvia  Egan.  St  Francis 
Reg'l  Med.  Ctr ,  929  N.  St  Fran- 
cis. Wichita.  KS  67214.  316-266- 
5764. 


SL 


AZ 


AZ 


AZ 


CA 


CA 


Approv- 
al date 


09/17/91 


09/1 7. '31 


09/17/91 


09/0^/91 


09/17/91 


CA  09/17/91 

FL  09/17/91 

FL  09/17,91 

GA  09/04/91 


GA 


IL 


KS 


09/24/91 


09/16/31 


09/17/91 


09/17/91 


09/16/91 
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Division  Of  Foreign  Labor  Certifica- 
tions Approved  Attestations— Con- 
tinued 

108/01/91  k>  00/30/91 } 


CEO-name/factmy  name/address 


Mr.  G.  Rodney  WoHofd.  Alliant 
Healtti  System,  1200  E.  Chestnut 
Street,  Louisville.  KY  40232,  502- 
629-8400. 

Mr.  James  K.  EIrod,  Wfflls-KrHgWon 
Healtti  System,  2600  Greenwood 
Road,  Shfeveport,  LA  71118. 
318-632-4692 

Mr.  A.  Jason  Gewngar.  Presenta- 
tion Marxir  Nursmg  Ho.  First 
Healtti  Care  Corp.  d.b.a..  Brigh- 
ton. MA  02135,  817-782-8113. 

Mr  Glenn  Wessetmann,  St  John 
Hospital  and  Medical,  22101 
Moross  Road.  DelroK.  M)  48236. 
313-343-3887 

Mr.  Bob  Maher,  Kennedy  M^m. 
Hosp  at  Saddle,  300  Market 
Sl-eet  Saddle  Brook.  NJ  07662, 
201-368-6075. 

Mr.  Mictiael  R.  D'Agnes,  Bayonne 
Hospital,  20  East  29(^  Sfteet  Ba- 
yonne, New  Jersey  07002.  201- 
858-5000. 

Mr  Robert  M  HHsen,  Woodcrast 
Center.  Medlptex  o*  NJ..  Inc., 
New  MOford,  NJ  07646.  201-967- 
1700. 

Mr.  E  Joseph  Hummel,  Kennedy 
Memorial  Hosptts  U.  M,  Corporate 
Office,  Cherry  HiK,  NJ  06034, 
609-661-5226. 

Ms.  Olfvta  C  Cakjwell,  Green-Wood 
Health  Cara  Center.  John  Henry 
Allen  Lane  &  Church  Street 
PleasantviMe.  NJ  00232,  609- 
646-6900. 

Mr.  Rtehard  Shadlovsky,  Hebrew 
Hosp.  lor  Chrome  Sk*.  2200 
Givan  Avenue,  Bronx.  NY  10475. 
202-379-5020. 

Mr  Mark  ONe«.  Jr.,  Unrted  Health 
Services  Hospit  33-57  Harrison 
Street,  Johnson  City,  NY  13790. 
607-763-6000. 

Mr.  Eugene  McCabe,  North  General 
Hospital.  1919  Madison  Avenue, 
New  York.  NY  10035,  212-650- 
4000 

Gladys  McMoy,  MuWnoiiiah  County. 
1120  SW  5,  Portland,  OR  97204, 
503-248-5015. 

Ms  Emily  Fedulto,  Vwtirnj  Nurse 
Association,  1347  Frurtv«e  Pike, 
Lancaster.  PA  17604.  717-397- 
8251. 

Mr.  Arittxjny  Bunker,  Si  Paul  Medi- 
cal Center,  5909  Harry  Hmos 
Blvd.,  Dalas.  TX  75235.  214- 
879-2660. 

Mr  Rick  Truskotoeta.  Memorial  City 
Rehabilitalkxi,  3043  Gessner, 
Houston.  Texas  77080.  713/482- 
2515. 

Mr  John  A.  Guest,  Bexar  County 
Hospital  DKtrict.  4502  MedKal 
Drive.  San  Antonio.  TK  7S229. 
512-694-2055. 

Mr  Widiam  E.  Ball,  Vemon  Iksme 
Health  Care  AgarK:,  Hospital 
Dnve.  Sey»tKX»,  TX  7B380.  817- 
888-5505 


St 


KY 


LA 


MA 


Ml 


NJ 


NJ 


NJ 


NJ 


NJ 


09/24/91 


09/11/91 


09/24/91 


09/17/91 


09/17/91 


09/17/91 


09/17/91 


09/17/91 


D9/17/91 


TX 


Approv- 
al date 


09/17/91 


NY  09/17/91 


NY    [I9/17/91 


NY  09/24/91 


OR  09/17/91 


PA    09/17/91 


TX    09/05/91 


TX    09/17/91 


TX    09/17/91 


Division  of  Foreign  Labor  Certifica- 
tions Approved  Attestations— Con- 
tinued 

(06/01 /9l' to  oe/x/9t  1 


CEO-name/tecility  namo/adtftvaa 


Mr.  David  Parmer.  Baptist  Hospital 
of  SE  Taocaa.  Collega  A  nth 
Street  Beaumont  TX  77704, 
409-835-3187. 

Mr.  Kenneth  W.  Jones.  DIalysts  Ser. 
Grp.  of  Farmvil,  1801  East  3rd 
Street  FarraviNe.  VA  23801,  615- 
269-3573. 

Mr.  Bernard  WestfaM,  West  Virginia 

University  Hosp.  Medical  Center 

Dnve.    Morgantown.    WV    26506. 

304-696-4075. 

Total  Attestations — 35 


St 


TX 


VA 


09/17/91 


08/17/91 


Approv- 
al date 


WV  09/17/91 


(FR  Doc.  91-25183  Filed  10-17-91: 8:45  am) 
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DEPRTMENT  OF  LABOR 

Occupational  Safety  and  Heattti 
Administration 

Iowa  Stats  Standards;  Notics  of 
Approval 

1.  Background.  Part  1953  of  title  29. 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C  667:  hereinafter  called 
the  Act)  by  which  the  Regional 
Administrators  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
Regional  Administrator)  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  caUed  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  20, 1973.  notice  was  published  in 
the  Federal  Register  (38  FR  19368)  of  the 
approval  of  the  Iowa  Plan  and  the 
adoption  of  subpart  )  of  part  1952 
containing  the  decision.  Iowa  was 
granted  final  approval  under  section 
18{el  of  the  Act  on  July  2, 1985. 

The  Iowa  Plan  provides  for  the 
adoption  of  Federal  standards  (by 
reference  after  comments  and  public 
hearing).  By  letter  dated  March  21, 1991, 
from  Walter  H.  Johnson.  Deputy  Labor 
Commission,  to  Alonzo  L.  Griffin,  Area 
Director,  and  Incorporated  as  part  of  the 
Plan,  the  State  submitted  State 
standards  comparable  to:  Control  of 
Hazardous  Energy  Sources  (Lockout/ 
Tagout);  Final  Rule,  29  CFR  1910.147.  as 


published  in  the  Federal  Register  (54  FR 
36687.  dated  September  1. 1989).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983).  was 
promulgated  after  public  comment 
requested  on  November  15, 1989;  hearing 
scheduled  for  December  11, 1989  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  January  19. 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  March  14. 1990; 
and  notice  of  its  adoption  was  published 
by  the  State  on  February  7, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Air 
Contaminants;  Final  Rule.  29  CFR 
1910.1000.  as  pubUshed  in  the  Federal 
Regbter  (54  FR  36767,  dated  September 
5, 1989).  This  standard  which  is 
contained  in  chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comment  requested  on  November 
15, 1989;  hearing  scheduled  for 
December  11, 1989  (no  comments  were 
received):  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  January 
19. 1990.  pursuant  to  chapter  17a.  Iowa 
Code.  The  standard  was  effective  on 
March  14. 1990;  and  notice  of  its 
adoption  was  published  by  the  State  on 
February  7. 199a 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Formaldehyde;  Correction. 
29  CFR  1910.1048,  as  published  in  the 
Federal  Register  (54  FR  37531,  dated 
September  11. 1989)  This  standard, 
which  is  contained  in  chapter  88  of  the 
Code  of  Iowa  (1983).  was  promulgated 
after  public  comment  requested  on 
November  15. 1988;  hearing  scheduled 
for  December  11, 1989  (no  comments 
were  received);  and  resolution  adopted 
by  the  Division  of  Labor  Services  on 
January  19, 1990,  pursuant  to  chapter 
17a,  Iowa  Code.  The  standard  was 
effective  on  March  14, 1990;  and  notice 
of  its  adoption  was  published  by  the 
State  on  February  7. 199a 

The  State  also  submitted  State 
standards  comparable  to:  Control  of 
Hazardous  Energy  Sources  (Lockout/ 
Tagout):  Correction.  29  CFR  1910.147,  as 
published  in  the  Federal  Register  (54  FR 
41364,  dated  October  6. 1989).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  pubhc  comment 
requested  on  November  15, 1989;  hearing 
scheduled  for  December  11, 1989  (no 
comments  were  received):  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  January  19, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  March  14. 
1990:  notice  of  its  adoption  was 
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published  by  the  State  on  February  7, 
1990. 

The  State  also  submitted  State 
standards  comparable  to:  Concrete  and 
Masonry  Construction  Safety  Standards; 
Final  Rule;  technical  amendment,  29 
CFR  1926.704,  as  published  in  the 
Federal  Register  (54  FR  41088.  dated 
October  5, 1983).  This  standard,  which  is 
contained  in  chapter  86  of  the  Code  of 
Iowa  (1983).  was  promulgated  after    • 
public  comment  requested  on  November 
15, 1989;  hearing  scheduled  for 
December  11, 1989  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  January 
19, 1990,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
March  14, 1990;  notice  of  its  adoption 
was  published  by  the  State  on  February 
7,1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Control  of  Hazardous 
Energy  Sources  (Lockout/Tagout);  Final 
Rule,  suspension  of  effective  date;  29 
CFR  1910.147,  as  published  in  the 
Federal  Register  (54  FR  46610,  dated 
November  6, 1989).  This  standards, 
which  is  contained  in  chapter  88  of  the 
Code  of  Iowa  (1933),  was  promulgated 
after  public  comment  requested  on 
February  7, 1990;  hearing  scheduled  for 
March  6, 1990,  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  March  16, 
1990,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
May  9, 1990;  notice  of  its  adoption  was 
published  by  the  Slate  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Air 
Contaminants;  Final  Rule,  corrections; 
29  CFR  1910.1000.  as  published  in  the 
Federal  Register  (.'S4  FR  47513,  dated 
November  15, 1989).  This  standard 
which  is  contained  in  chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comment  requested  on 
February  7, 1990;  hearing  scheduled  for 
March  6. 1990,  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  March  16. 
1990,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
May  9. 1990;  notice  of  its  adoption  was 
published  by  the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Grain 
Handling  Facilities;  Final  Rule, 
supplemental  statement  of  reasons;  29 
CFR  1910.272,  as  published  in  the 
Federal  Register  (54  FR  49971,  dated 
December  4, 1989).  This  standard,  which 
is  contained  in  chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comment  requested  on  February 
7, 1990;  hearing  scheduled  for  March  6, 
1990,  (no  comments  were  received);  and 


resolution  adopted  by  the  Division  of 
Labor  Services  on  March  18, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  May  9, 1990; 
notice  of  its  adoption  was  published  by 
the  State  on  April  4. 1990. 

The  State  also  submitted  State 
standards  comparable  to;  Air 
Contaminants;  Final  Rule,  partial  stay  of 
effective  date;  29  CFR  1910.1000,  as 
published  in  the  Federal  Register  (54  FR 
50372.  dated  December  8, 1989).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  February  7, 1990;  hearing 
scheduled  for  March  6, 1990,  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  March  16, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  May  9, 1990; 
notice  of  its  adoption  was  published  by 
the  State  on  April  4. 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Asbestos,  Tremolite. 
Anthophyllite.  and  Actinolite;  Final 
Rule;  partial  response  to  court  remand; 
29  CFR  1910.1001,  as  published  in  the 
Federal  Register  (54  FR  52024,  dated 
December  20, 1989).  This  standard, 
which  is  contained  in  chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comment  requested  on 
February  7. 1990;  hearing  scheduled  for 
March  6, 1990,  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Ser/ices  on  March  16, 
1990,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
May  9, 1990;  notice  of  its  adoption  was 
published  by  the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Excavations, 
29  CFR  1926.650,  651.  and  652  as 
published  in  the  Federal  Register  (54  FR 
45894,  dated  October  31, 1989).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  February  7, 1990;  hearing 
scheduled  for  March  6, 1990,  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  March  18, 1990. 
pursuant  to  chapter  17a.  Iowa  Code.  The 
standard  was  effective  on  May  9, 1990; 
notice  of  its  adoption  was  published  by 
the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Hazard 
Communication,  correction;  29  CFR 
1926.59,  as  published  in  the  Federal 
Register  (54  FR  49279,  dated  November 
30, 1989).  This  standard,  which  is 
contained  in  chapter  88  of  the  Code  of 
Inwa  (1983),  was  promulgated  after 
public  comment  requested  on  February 


7, 1990;  hearing  scheduled  for  March  6. 
1990,  (no  comments  were  received):  a.nd 
resolution  adopted  by  the  Division  of 
Labor  Services  on  March  16, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  May  9, 1990; 
notice  of  its  adoption  was  published  by 
the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Asbestos,  Tremolite, 
Anthophyllite,  and  Actinolite;  Final 
Rule,  partial  response  to  court  remand; 
29  CFR  1926.53,  as  published  in  the 
Federal  Register  (54  FR  52024,  dated 
December  20, 1989).  This  standard, 
which  is  contained  in  chapter  C8  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comment  requested  on 
February  7. 1990;  hearing  scheduled  for 
March  6, 1990,  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  March  10, 
1990,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
May  9. 1990;  notice  of  its  adoption  was 
published  by  the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to;  Excavations, 
effective  date;  29  CFR  192C  650,  651,  and 
632,  as  published  in  the  Federal  Register 
(54  FR  53055,  dated  December  27, 1989). 
This  standard,  which  is  contained  in 
chapter  88  of  the  Code  of  Iowa  (1983), 
was  promulgated  after  public  comment 
requested  on  February  7, 1990;  hearing 
scheduled  for  March  6, 1990.  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  March  16, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  May  9, 1990; 
notice  of  its  adoption  was  published  by 
the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to;  Occupational 
Exposure  to  Lead,  Final  Rule,  statement 
of  reasons;  29  CFR  1910.1025,  as 
published  in  the  Federal  Register  (55  FR 
3146.  dated  January  30, 1990).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (19C3).  was 
promulgated  after  public  comment 
requested  on  April  4. 1990;  hearing 
scheduled  for  April  27. 1990.  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  June  8. 1990,  pursuant 
to  chapter  17a,  Iowa  Code.  The  standard 
was  effective  on  August  1, 1990;  notice 
of  its  adoption  was  published  by  the 
State  on  June  27, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Hazardous  Chemical  in 
Laboratories,  29  CFR  1910.1450.  as 
published  in  the  Federal  Register  (55  FR 
3300.  dated  January  31, 1990).  This 
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standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1963).  was 
promulgated  after  public  comment 
requested  on  April  4, 1990;  hearing 
scheduled  for  April  27, 1990.  (no 
comments  were  received):  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  June  8, 1990,  pursuant 
to  chapter  17a,  Iowa  Code.  The  standard 
was  effective  on  August  1, 1990;  notice 
of  its  adoption  was  published  by  the 
State  on  June  27. 1900. 

The  State  also  submitted  State 
standards  comparable  to:  Air 
Contaminants,  Final  Rule,  partial  stay  of 
effective  date:  29  CFR  1910.1001.  as 
published  in  the  Federal  Register  (55  PR 
3723.  dated  February  5, 1990).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983).  was 
promulgated  after  public  comment 
requested  on  April  4. 1990;  hearing 
scheduled  for  April  27. 1990.  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  June  8, 1990.  pursuant 
to  chapter  17a.  Iowa  Code.  The  standard 
was  elective  on  August  1. 1990:  notice 
of  its  adoption  was  published  by  the 
State  on  June  27. 19ga 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Lead,  Final  Rule;  29  CFR 
1910.1025.  as  published  in  the  Federal 
Register  (55  FR  4998.  dated  February  13. 
1990).  This  standard,  which  is  contained 
in  chapter  88  of  the  Code  of  Iowa  (1983), 
was  promulgated  after  public  comment 
requested  on  April  4, 1990;  hearing 
scheduled  for  April  27. 1990,  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Ssrvices  on  June  8, 1990,  pursuant 
to  chapter  17a,  Iowa  Codie.  The  standard 
was  effective  on  August  1, 1990;  notice 
of  its  adoption  was  pablished  by  the 
State  on  June  27. 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Excavations. 
29  CFR  1928.650.  .651,  .652.  as  published 
in  the  Federal  Register  (55  FR  53055, 
dated  December  27. 1989).  This 
standard,  was  originally  published  as 
ARC  791A,  and  was  republished  as  ARC 
793A  to  reflect  a  date  change.  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983).  was 
promulgated  after  public  comment 
requested  on  April  4. 1990;  hearing 
scheduled  for  April  27. 1990,  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  June  8, 1990.  pursuant 
to  chapter  17a.  Iowa  Code.  The  standard 
was  effective  on  August  1, 1990;  notice 
of  its  adoption  was  pablished  by  the 
State  on  June  27, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 


Exposure  to  Hazardous  Chemical  in 
Laboratories.  29  CFR  1910.145a  as 
published  in  the  Federal  Register  (55  FR 
7967.  dated  March  8. 1990).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983).  was 
promulgated  after  public  comment 
requested  on  June  27, 1990;  hearing 
scheduled  for  July  19, 1900.  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  hiovember  9. 1900, 
pursuant  to  chapter  17a.  Iowa  Code.  The 
standard  was  effective  on  January  2, 
1991;  notice  of  its  adoption  was 
published  by  the  State  on  November  28, 
1990. 

The  State  also  submitted  State 
standards  comparable  to;  Occupational 
Exposure  to  Hazardous  Chemicals  m 
Laboratories,  correction;  29  CFR 
1910.1450,  as  published  in  the  Federal 
Register  (55  FR  12110,  dated  March  30, 
1990).  This  standard,  which  is  contained 
in  chapter  88  of  the  Code  Of  Iowa  (1983), 
was  promulgated  after  public  comment 
requested  on  June  27. 1990;  hearing 
scheduled  for  July  19, 1990  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  November  9. 1990. 
pursuant  to  chapter  17a.  Iowa  Code.  The 
standard  was  effective  January  2, 1991; 
notice  of  its  adoption  was  published  by 
the  State  on  November  28. 199a 

The  State  also  submitted  State 
standards  comparable  to:  Air 
Contaminants.  29  CFR  1910.100a  as 
published  in  the  Federal  Register  (55  FR 
12819.  dated  April  6, 1990).  This 
steindard.  which  is  contained  in  Chapter 
88  of  the  Code  Of  Iowa  (1963).  was 
promulgated  after  public  comment 
requested  on  June  27. 190a  hearing 
scheduled  for  July  19. 1990  (no 
comments  were  received):  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  November  9, 199a 
pursuant  to  chapter  17a.  Iowa  Code.  The 
standard  was  effective  January  2, 1991: 
notice  of  its  adoption  was  published  by 
the  State  on  November  28. 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Welding. 
Cutting,  and  Brazing.  Final  Rule;  29  CFR 
19ia251  through  29  CFR  19ia257, 
inclusive,  as  published  in  the  Federal 
Register  (55  FR  13696.  dated  April  11. 
1990).  This  standard,  which  is  contained 
in  chapter  88  of  the  Code  Of  Iowa  (1983). 
was  promulgated  after  public  comment 
requested  on  June  27, 1990;  hearing 
scheduled  for  July  19, 1990  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  November  9, 1990, 
pursuant  to  chapter  178,  Iowa  Code.  The 
standard  was  effective  January  2, 1901; 


notice  of  its  adoption  was  published  by 
the  State  on  November  28, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Air 
Contaminants.  Final  Rule,  grant  of 
petition  for  reconsideration  and  stays. 
29  CFR  19iai000.  as  published  in  the 
Federal  Register  (55  FR  19259,  dated 
May  9, 1990).  This  standard,  which  is 
contained  in  chapter  88  of  the  Code  Of 
Iowa  (19^).  was  promulgated  after 
public  comment  requested  on  June  27, 
1990;  hearing  scheduled  for  July  19. 1990 
(no  comments  were  received):  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  November  9, 1990. 
pursuant  to  chapter  17a.  Iowa  Code.  The 
standard  was  effective  January  2. 1991: 
notice  of  its  adoption  was  published  by 
the  State  on  November  28. 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Welding, 
Cutting,  and  Brazing,  Final  Rule, 
technical  amendments;  29  CFR  1910.110 
and  29  CFR  1910.272.  as  published  in  the 
Federal  Register  (55  FR  25094.  dated 
June  20. 1990).  This  standard,  which  is 
contained  in  chapter  88  of  the  Code  Of 
Iowa  (1983).  was  promulgated  after 
public  comment  requested  on  November 
28.  ig9a  hearing  scheduled  for 
December  2a  1990  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  February 
15. 1991.  pursuant  to  chapter  17a.  Iowa 
Code.  The  standard  was  effective  April 
10, 1991;  notice  of  its  adoption  was 
published  by  the  State  on  March  6. 1991. 

The  State  also  submitted  State 
standards  comparable  ta*  Access  to 
Employees  Exposure  and  Medical 
Records.  Final  Rule,  clarification;  29 
CFR  1910.2a  as  published  in  the  Federal 
Register  (55  FR  26431.  dated  June  28. 
1990).  This  standard,  which  is  contained 
in  chapter  88  of  the  Code  Of  Iowa  (1983). 
was  promulgated  after  public  comment 
requested  on  November  28, 199a  hearing 
scheduled  for  December  2a  1990  (no 
comments  were  received):  and 
resolution  adopted  by  the  Dinsion  of 
Labor  Services  on  February  15, 1991. 
pursuant  to  chapter  17a.  Iowa  Code.  The 
standard  was  effective  April  la  1991; 
notice  of  its  adoption  was  published  by 
the  State  on  March  6. 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Electrical 
Safety -Related  Work  Practices,  Final 
Rule;  29  CFR  19ia2a  87-68.  94. 103.  347- 
10.20(88).  106,  lia  178-181,  252,  261,  26&- 
266,  304,  331-335,  399.  as  published  in 
the  Federal  Register  (55  FR  32014,  dated 
August  6, 1990).  This  standard,  which  is 
contained  in  chapter  88  of  the  Code  Of 
Iowa  (1983).  was  promulgated  after 
public  comment  requested  on  November 
28. 1990;  hearing  scheduled  for 
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December  20, 1990  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  February 
15, 1991,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  April 
10, 1991;  notice  of  its  adoption  was 
published  by  the  State  on  March  6, 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Control  of 
Hazardous  Energy  Sources  {Lockout/ 
Tagout),  Final  Rule,  corrections  and 
•echnical  amendments;  29  CFR  1910.147, 
is  published  in  the  Federal  Register  (55 
H  38677.  dated  September  20. 1990). 
rhis  standard,  which  is  contained  in 
hapter  68  of  the  Code  Of  Iowa  (1983). 
vas  promulgated  after  public  comment 
equested  on  November  28, 1990;  hearing 
cheduled  for  December  20, 1990  (no 
omments  were  received);  and 
asolution  adopted  by  the  Division  of 
abor  Services  on  February  15. 1991, 
orsuant  to  chapter  17a,  Iowa  Code.  The 
andard  was  effective  April  10, 1991; 
}tice  of  its  adoption  was  published  by 
le  State  on  March  6, 1991. 
The  State  also  submitted  State 
landards  comparable  to:  Electrical 
-afety-Related  Work  Practices.  Final 
<ule.  correction;  29  CFR  1910.1450.  as 
mblished  in  the  Federal  Register  (55  FR 
16053,  dated  November  1, 1990).  This 
standard,  which  is  contained  in  chapter 
38  of  the  Code  Of  Iowa  (1983).  was 
promulgated  after  public  comment 
requested  on  November  28. 1990;  hearing 
scheduled  for  December  20, 1990  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  February  15. 1991, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  April  10, 1991; 
notice  of  its  adoption  was  published  by 
the  State  on  March  6, 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Concrete  and 
Masonry  Construction  Safety  Standards, 
Lift-Slab  Construction  Operations.  Final 
Rule,  correction;  29  CFR  1926.305,  700, 
705.  as  published  in  the  Federal  Register 
(55  FR  42328,  dated  October  18, 1990). 
This  standard,  which  is  contained  in 
chapter  88  of  the  Code  Of  Iowa  (1983), 
was  promulgated  after  public  comment 
requested  on  November  28, 1990;  hearing 
scheduled  for  December  20, 1990  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  February  15, 1991, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  April  10, 1991; 
notice  of  its  adoption  was  published  by 
the  State  on  March  6, 1991. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
iosntical  to  the  comparable  Federal 


standards  and  should  therefore  be 
approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standard  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Directorate  of 
Federal/State  Operations,  Office  of 
State  Programs,  room  N3700.  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210;  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  406  Federal 
Office  Building.  911  Wabiut  Street, 
Kansas  City.  Missouri  64106;  and 
Division  of  Labor  Services,  1000  East 
Grand  Avenue,  Des  Moines,  Iowa  50319. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c)  of  this  chapter,  the  Assistant 
Secretary  may  prescribe  altemati^/fe 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  apphcable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Iowa  State  Plan  as  a 
proposed  change  and  for  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
comparable  Federal  standards  and  are 
therefore  deemed  to  be  at  least  as 
effective. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  and  notice  would  be 
unnecessary. 

This  decision  is  efTective  October  18, 1991, 
(Section  18.  Public  Law  91-596,  84  Stat.  1608 
(29  U.S.C.  667]). 

Signed  at  Kansas  City,  Missouri,  this  8th 
day  of  August,  1991. 
John  T.  Phillips, 
Regional  Administrator. 
(FR  Doc.  91-25184  Filed  10-17-91:  8:45  am] 

BILUNO  COOC  4S10-2«-« 


DEPARTMENT  OF  LABOR 

Iowa  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  title  29, 
Code  of  Federal  Regxilations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  667;  hereinafter  called 
the  Act)  by  which  the  Regional 
Administrators  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
Regional  Administrator)  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 


Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  20, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  19368]  of  the 
approval  of  the  Iowa  Plan  and  the 
adoption  of  subpart )  of  part  1952 
containing  the  decision.  Iowa  was 
granted  final  approval  under  section 
18(e)  of  the  Act  on  July  2, 1985. 

The  Iowa  Plan  provides  for  the 
adoption  of  Federal  standards  (by 
reference  after  comments  and  public 
hearing).  By  letter  dated  May  23. 1991, 
from  Walter  H.  Johnson.  Deputy  Labor 
Commissioner,  to  Alonzo  L  Griffm, 
Area  Director,  and  incorporated  as  part 
of  the  Plan,  the  State  submitted  State 
standards  comparable  to:  Air 
Contaminants,  Final  Rule,  grant  of 
partial  stay  for  nitroglycerin.  29  CFR 
1910.1000.  as  published  in  the  Federal 
Register  (55  FR  46949).  dated  November 
8. 1990).  This  standard,  which  is 
contained  in  Chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comment  requested  on  March  6, 
1991;  hearing  scheduled  for  March  28, 
1991  (no  comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  April  23, 1991. 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  June  19, 1991; 
and  notice  of  its  adoption  was  published 
by  the  State  on  May  15. 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Asbestos,  Tremolilte, 
Anthophyllite  and  Actinolite,  extension 
of  partial  stay  and  amendment  of  Hnal 
rule,  29  CFR  1910.1001  and  1101,  as 
published  in  the  Federal  Register  (55  FR 
50686,  dated  December  10, 1990).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  March  6, 1991:  hearing 
scheduled  for  March  28, 1991  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  April  23, 1991, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  June  19. 1991; 
and  notice  of  its  adoption  was  published 
by  the  State  on  May  15, 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Safety 
Standards  for  Stairways  and  Ladders 
Used  in  the  Construction  Industry;  Final 
Rule,  29  CFR  1926.450,  500, 1050, 1051, 
1052, 1053,  and  1060.  as  published  in  the 
Federal  Register  (55  FR  47687,  dated 
November  14, 1991).  This  standard, 
which  is  contained  a  chapter  88  of  the 
Code  of  Iowa  (1983).  was  promulgated 
after  public  comment  requested  on 
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March  6, 1991;  hearing  scheduled  for 
March  28, 1991  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  April  23, 
1991,  pursuant  to  Chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
June  19. 1991;  and  notice  of  its  adoption 
was  published  by  the  State  on  May  15, 
1991. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Asbestos,  Tremolilte, 
Anthophyllite  and  Actinolite,  extension 
of  partial  stay  and  amendment  of  final 
rule,  29  CFR  1926.58,  as  published  in  the 
Federal  Register  (55  FR  50687,  dated 
December  10. 1990).  This  standard, 
which  is  contained  in  chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comment  requested  on 
March  6, 1991;  hearing  scheduled  for 
March  28, 1991  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  April  23, 
1991,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
June  19, 1991;  and  notice  of  its  adoption 
was  published  by  the  State  on  May  15. 
1991. 

The  State  also  submitted  State 
standards  comparable  to:  Safety 
Standards  for  Stairways  and  Ladders 
Used  in  the  Ladders  Used  in  the 
Construction  Industry,  correction.  Final 
Rule,  29  CFR  1926.1050, 1051,  and  1053. 
as  published  in  the  Federal  Register  (56 
FR  2585,  dated  January  23, 1991).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983).  was 
promulgated  after  public  comment 
requested  on  March  6, 1991;  hearing 
scheduled  for  March  28, 1991  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  April  23, 1991, 
pursuant  to  chapter  17a.  Iowa  Code.  The 
standard  was  effective  on  June  19, 1991; 
and  notice  of  its  adoption  was  published 
by  the  State  on  May  15. 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Safety 
Standards  for  Stairways  and  Ladders 
Used  in  the  Construction  Industry, 
correction.  Final  Rule,  29  CFR  1926.1052, 
as  published  in  the  Federal  Register  (56 
FR  5061,  dated  February  7, 1991).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983).  was 
promulgated  after  public  comment 
requested  on  March  6, 1991;  hearing 
scheduled  for  March  28, 1991  (no 
com.ments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  April  23, 1991, 
pursuant  to  chapter  17a.  Iowa  Code.  The 
standard  was  effective  on  June  19, 1991; 
and  notice  of  its  adoption  was  published 
by  the  State  on  May  15. 1991. 


2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  comparable  Federal 
standards  and  should  therefore  be 
approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standard  supplement  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Directorate  of 
Federal/State  Operations,  Office  of 
State  Programs,  Room  N3700,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210;  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  406  Federal 
Office  Building,  911  Walnut  Street. 
Kansas  City,  Missouri  64106;  and 
Division  of  Labor  Services,  1000  East 
Grand  Avenue,  Des  Moines,  Iowa  50319. 

4.  Pubiic  Participation.  Under  29  CFR 
1953.2(c)  of  this  chapter,  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Iowa  State  Plan  as  a 
proposed  change  and  for  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
comparable  Federal  standards  and  are 
therefore  deemed  to  be  at  least  as 
effective. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  find  notice  would  be 
uruiecessary. 

This  decision  is  effective  August  8, 1991. 
(Section  1&  Public  Law  91-596,  84  Stat.  1608 
(29  U.S.C.  667]). 

Signed  at  Kansas  City,  Missouri  this  8th 
day  of  August  1991. 
)ohn  T.  Phillips. 
Regional  Administrator. 
[FR  Doc.  91-25185  Filed  10-17-91;  8:45  am] 
MLUNO  CODE  4S10-2S-M 


Maryland  State  Standards;  Notice  of 
Approval 

1.  Background— Pari  1953  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 


of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  5, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  0  to  part  1952 
containing  the  decision. 

The  Maryland  State  Plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
subpart  0  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letter  dated  June  20, 1991.  from 
Commissioner  Henry  Koellein.  Jr.. 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to: 

(1)  29  CFR  1910.252. 1910.331, 1910.333 
and  Table  5  of  1910.33. 1910.334,  and 
1910.399,  pertaining  to  corrections  to 
Electrical  Safety— Related  Work 
Practices,  as  published  in  the  Federal 
Register  of  November  1. 1990  (55  FR 
46052);  (2)  29  CFR  1926.450  and  1926.452 
of  subpart  L.  1926.500  and  1926.501  of 
subpart  M.  and  1926.1050  through 
1926.1060  and  appendix  A  of  subpart  X. 
pertaining  amendments,  additions  and 
revisions  to  Safety  Standards  for 
Stairways  and  Ladders  Used  in  the 
Construction  Industry  as  published  in 
the  Federal  Register  of  November  14, 
1990  (55  FR  47687);  (3)  29  CFR  1926.1050, 
1926.1051,  and  1926.1053,  pertaining  to 
corrections  to  Standards  for  Stairways 
and  Ladders  used  in  the  Construction 
Industry  as  published  in  the  Federal 
Register  of  January  23, 1991  (56  FR  2585); 
and  (4)  29  CFR  1926.1052,  pertaining  to 
corrections  to  Safety  Standards  for 
Stairways  and  Ladders  Used  in  the 
Construction  Industry,  as  published  in 
the  Federal  Register  of  February  7. 1991 
(56  FR  5061).  These  standards  are 
contained  in  COMAR  09.12.31.  Mar>'land 
occupational  safety  and  standards  were 
promulgated  after  a  public  hearing  on 
March  6, 1991.  These  standards  became 
effective  on  June  24. 1991. 

2.  Decision — Having  reviewed  the 
State  submissions  in  comparison  with 
the  Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and. 
accordingly,  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying — A  copy  of  the 
standards  supplements,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  at  the  following  locations  during 
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normal  business  hours;  Office  of  the 
Regional  Administrator,  3535  Market 
Street.  Suite  2100.  Philadelphia. 
Pennsylvania  19104;  O^ice  of  the 
Commissioner  of  Labor  and  Industry. 
501  St.  Paul  Place,  Baltimore.  Maryland 
21202;  and  the  OSHA  Office  of  State 
Programs,  room  N-3700,  Tliird  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20210. 

4.  Pub/ic  Participation — Under  29  CFR 
1953.2(c].  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  elective  upon 
publication  for  the  following  reasons: 

a.  The  standard  is  identical  to  the 
Federal  standard  which  was 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standard  was  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  October  18, 
1991. 

(Sec.  18,  Pub.  L  91-5S6,  84  Stat  1608  (29 
U.S.C  687)) 

Signed  at  Philadelphia.  Pennsylvania,  this 
23rd  day  of  )uly  1991. 

Linda  R.  Anku. 

Regional  A  dminiatrator. 

[FR  Doa  91-25186  Filed  10-17-91;  8:45  am] 

WUJNO  COOC  4etO-M-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  91-92] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Ufe  Sciences 
Subcommittee;  Meeting 

ACENCV.  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  change. 

FEDERAL  REGISTER  CITATION  OP 
PREVIOUS  ANNOUNCEMENT:  56  FR  49796, 
Notice  Number  91-82,  October  1, 1991. 
PREVIOUSLY  ANNOUNCED  TIMES  AND 
DATES  OP  MEETING:  October  22, 1991. 
8:30  a.m.  to  5  p.m.;  and  October  23. 1991, 
8:30  a.m.  to  12:30  p.m. 

POR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ronald  J.  White,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-2128). 


CHANGES  IN  THE  MEETtNO:  The  agenda 
for  this  meeting  has  been  revised  to  read 
as  follows: 

Agenda 
October  22, 1901 

8:30  a.m. — Introduction  and  Chairman'ii 

Remarks. 
8:45  a.m. — Life  Sciences  Status. 
9:30  a.m. — O^ice  of  Space  Science  and 

Applications  Status. 
10:45  a.m. — Report  on  Other  Advisory 

Committees. 
11:15  a.m. — Aerospace  Medicine  Advisory 

Committee  Executive  Steering 

Committee  Actlvitiet. 
1:15  p.m. — Discussion  of  Meritorious  Science 

and  Categorization  of  Scientific 

Questions. 
5:30  p.m. — Adjourn. 

October  23. 1991 

8:30  a.m. — Update  on  Gravitational  Biology 

Enhancement 
8:45  a.m. — Discussion  of  Short  Version  of  "A 

Rationale  for  the  Life  Sciences." 

9  a.m. — Potential  New  Space  Activities. 
9:15  a.m. — Overview  of  Radiation  Health 

Program. 

10  a.m. — Subcommittee  Strategy  and 

Actions. 
12:30  p.m. — ^Adjourn. 

Dated:  October  11. 1991. 
John  W.  Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  91-25182  Tiled  t0-17-«l;  8:45  am) 

BILUNO  CODE  7S10-01-M 


NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBLIC 
HOUSING 

Meetings/Public  Hearings 
Announcement 

Note:  This  is  a  corrected  notice  of  meeting. 
The  original  notice  was  published  on  October 
11, 1991  at  56  FR  51411. 

agency:  National  Commission  on 
Severely  Distressed  Public  Housing. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 
DATES:  October  21, 1991,  Public  Hearing, 
9:30  a.m.-3  p.m.  Full  Commission 
Meeting,  4  p.m.-d  p.m. 
ADDRESSES:  Public  Hearing:  City 
Council  Chambers;  City  Hall,  4th  Floor, 
Philadelphia,  PA;  Full  Commission 
Meeting,  Philadelphia  Airport  Marriott 
FOR  FURTHER  INFORMATION  CONTACT: 

Carmelita  Pratt,  Administrative  Officer, 


The  National  Commission  on  Severely 

Distressed  Public  Housing,  1100  L  Street, 

NW.,  #7121,  Washington,  DC  20005  (202) 

275-6933. 

TYPE  OF  MEETING:  Open. 

Due  to  scheduling  difTiculties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by  the 
Federal  Advisory  Committee  Act. 
Carmelita  R.  Pratt 
Administrative  Officer. 
[FR  Doc.  91-25140  Filed  10-17-«1:  8:45  am| 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Arts  National  Council;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on 
November  1, 1991,  from  9  a.m.-5:30  p.m. 
and  on  November  2  from  9  a jn.-l  pjn.  in 
room  M-09  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  include 
Chairman's  Opening  Remarics, 
Legislative  Update,  Report  from 
Regional  Representative,  Reports  on 
meetings  of  the  Underserved  Set-Aside 
Advisory  Group  and  the  Advisory 
Council  on  Arts  Education,  presentation 
by  AFlr-CIO  representative,  revision  of 
appeals  process,  and  Program  Review 
and/or  Guidelines  and/or  Application 
Review  for  the  Arts  in  Education, 
Challenge/Advancement.  Dance,  Design 
Arts,  Expansion  Arts,  Inter-Arts, 
International,  Literature.  Media  Arts, 
Museum,  Music,  Policy,  Planning  and 
Research,  and  Opera-Musical  Theater 
Programs. 

If  in  the  course  of  application  review 
it  becomes  necessary  for  the  Council  to 
discuss  non-public  financial  information 
about  individuals,  such  as  salary 
information,  submitted  with  grant 
applications,  the  Council  will  go  into 
closed  session  for  that  limited  purpose 
only  pursuant  to  subsection  (c)(4)  of 
section  S52b  of  tide  5,  United  States 
Code.  Such  closure  would  be  in 
accordance  with  the  determination  of 
the  Chairman  of  March  6, 1991. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 


52302 


Federal  Register  /  Vol.  56.  No.  202  /  Friday.  October  18.  1991  /  Notices 


Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  October  11, 1991. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  91-25104  Filed  10-17-91:  8:45  amj 

BILUNO  COOe  7S37-01-II 


Humanities  National  Council;  Meeting 

October  9, 1991. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington,  DC  on  November  14-15, 
1991. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  her 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  November  14-15, 1991,  will 
not  be  open  to  the  public  pursuant  to 
subsections  {c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information  of 
a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  September  9, 1991. 

The  agenda  for  the  sessions  on 
November  14, 1991,  will  be  as  follows: 

Committee  Meetings 

8:30-9  a.m.  —Coffee  for  Council 
Members — Room  526 


(Open  to  the  Public) 

9:00-10  a.m. — Committee  Meetings — 
Policy  Discussion 
Education  Programs — Room  M-14 
Fellowships  Programs — Room  316-2 
Public  Programs — Room  415 
Research  Programs/Preservation  and 

Access — Room  315 
State  Programs — Room  M-07 
10  a.m.  until  Adjourned — (Closed  to  the 
Public  for  the  reasons  stated 
above) — Consideration  of  specific 
applications 
2  p.m.— {Closed  to  the  Public)  Joint 
Meeting  of  State  and  Public 
Programs  Committees  to  review 
Frankel  Awards  nominees — Room 
415 
3:30  p.m. — Recognition  of  Frankel  Prize 
Recipients — Room  M-09 
The  morning  session  on  November  15, 
1991,  will  convene  at  8:30  a.m.,  in  the  1st 
Floor  Council  Room,  M-09,  and  will  be 
open  to  the  public.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Co^ee  for  Council  members  fi'om  8:15- 
8:30  a.m.) 

Administration  of  Oath  of  Office  for 

New  Council  Member 
Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Sta^ 

C.  Contracts  Awarded  in  the  Previous 
Quarter 

D.  Final  Fiscal  Year  Reports: 
Applications;  Matching;  and 
Obligations 

E.  Fiscal  Year  1992  Appropriations 

F.  Committee  Reports  on  Policy  and 
General  Matters 

1.  Education  Programs 

2.  Fellowships  Programs 

3.  Public  Programs 

4.  Research  Programs 

5.  Preservation  and  Access 

6.  State  Programs 

7.  Challenge  Grants 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  future  budget  requests 
and  specific  applications  (closed  to  the 
public  for  the  reasons  stated  above). 

Further  information  about  this 
meeting  can  be  obtained  from  Mr.  David 
C.  Fisher,  Advisory  Committee 
Management  Officer,  Washington,  DC 
20506,  or  call  area  code  (202)  786-0322. 
TDD  (202)  786-0282.  Advance  notice  of 
any  special  needs  or  accommodations  is 
appreciated. 
David  C.  Fisher, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  91-25617  Filed  10-17-91;  8:45  am] 

WLUNO  COOE  7SM-01-M 


NUCLEAR  REGULATORY 
COMIMISSION 

[Docket  No.  50-482] 

Wolf  Creeic  Nuclear  Operating  Corp.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42,  issued  to  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licensee),  for 
operation  of  the  Wolf  Creek  Generating 
Station,  Unit  No.  1,  located  in  Coffey 
County.  Kansas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Wolf  Creek  operating  license 
by  the  addition  of  a  footnote  that 
acknowledges  the  transfer  of  the  Kansas 
Gas  and  Electric  Company  (KG&E) 
possession-only  interest  in  the  operating 
license  to  a  successor  company  which  is 
a  wholly-owned  subsidiary  of  Kansas  . 
Power  and  Light  Company  (KPL). 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
March  28, 1991.  which  requested  a 
transfer,  pursuant  to  10  CFR  50.80.  of  the 
KG&E  possession-only  interest  in  the 
operating  license  to  a  successor 
company  resulting  from  the  merger  of 
KG&E  with  KPL.  and  an  April  23. 1991, 
application  which  requested  an 
amendment  to  the  operating  license, 
pursuant  to  10  CFR  50.90,  to  reflect  the 
transfer  and  change  of  KG&E  to  a 
wholly-owned  subsidiary  of  KPL 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
reflect  the  pending  merger  of  KG&E  and 
KPL  following  the  review  and  approval 
by  various  State  and  Federal  agencies, 
including  the  NRC.  The  transfer  of  the 
KG&E  possession-only  interest  in 
Facility  Operating  License  No.  NPF-42 
to  the  successor  company,  also  to  be 
named  Kansas  Gas  and  Electric 
Company,  and  the  amendment  of  the 
operating  license  to  acknowledge  the 
transfer  will  have  minimal  impact  upon 
the  operation  of  the  facility  by  Wolf 
Creek  Nuclear  Operating  Corporation 
(WCNOC).  the  present  holder  of  the 
operating  license.  The  transfer  and 
amendment  will  not  affect  the  facility's 
Technical  Specifications,  license 
conditions  (including  the  anti-trust 
conditions  applicable  to  KG&E),  or  the 
organization  and  practices  of  WCNOC. 
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Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  license 
transfer  and  associated  license 
amendment  and  concludes  that  there 
will  be  no  changes  to  the  Wolf  Creek 
Generating  Station  or  the  environment 
as  a  result  of  these  actions.  The  transfer 
of  the  KG&E  possession-only  interest  in 
the  license  and  the  associated  license 
amendment  will  not  affect  the  numbers. 
quaUfications,  or  organizational 
affiliation  of  the  personnel  who  operate 
the  facility  as  WCNOC  will  remain  the 
holder  of  the  operating  license  and  be 
responsible  for  the  operation  of  Wolf 
Creek  Generating  Station.  The  successor 
company  to  KG&E  has  pledged  to  honor 
all  commitments  related  to  WCNOC  and 
the  operation  and  maintenance  of  Wolf 
Creek  after  the  merger  with  KPL. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  radiological  or  non-radiological 
environmental  impact. 

The  Notice  ef  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  Ucense,  Proposed  No 
Significant  Hazards  Consideration     • 
Determination,  and  Opportunity  for 
Hearing  for  Transfer  of  Ownership 
Interest  and  Opportunity  for  Public 
Comment  on  Antitrust  Issues  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
May  13. 1991  (56  FR  22026).  No  request 
for  hearing  or  petition  for  leave  to 
intervene  was  fded  following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  the  loss  of  the  economic 
benefits  gained  by  the  proposed  KG&E 
merger  with  KPL 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Wolf  Creek  Generating  Station, 
dated  June  1982  (NUREG-0878). 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons  regarding  this 
environmental  assessment. 


Finding  of  No  Signincant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
transfer  and  associated  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for  the 
license  transfer  dated  March  28, 1991. 
and  the  license  amendment  dated  April 
23, 1991,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington,  DC  and 
at  the  Emporia  State'  University,  William 
Allen  White  Library,  1200  Commercial 
Street.  Emporia,  Kansas  66801  and 
Washburn  University  School  of  Law 
Library,  Topeka,  Kansas  66621. 

Dated  at  Rockvilie,  Maryland,  this  8th  day 
of  October  1991. 
For  the  Nuclear  Regulatory  Commission. 

Suzanne  C  Black, 

Director:  Project  Directorate  IV-2;  Division  of 
Reactor  Projects  III/IV/V;  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  91-25151  Filed  10-17-01:  8:45  am) 

BtLLINQ  CODE  7SMM)1-II 

[Docket  No.  50-461] 

Illinois  Power  Co.,  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  60  to  Facility 
Operating  License  No.  NPF-62  issued  to 
the  Illinois  Power  Company  (IP)  and 
Soyland  Power  Cooperative.  Inc.  (the 
licenses)  for  operation  of  the  Clinton 
Power  Station,  Unit  1,  located  in  DeWitt 
County,  Illinois.  The  amendment  was 
effective  as  of  the  date  of  issuance. 

The  amendment  changed  the 
Technical  Specifications  by  deleting 
section  3/4.3.8  'Turbine  Overspeed 
Protection  System." 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amendment  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 


Hearing  in  connection  with  action  was 
published  in  the  Federal  Register  on 
February  18, 1988  (53  FR  4918).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  this 
action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  October  30, 1987;  (2) 
Amendment  No.  60  to  License  No.  NPF- 
62;  and  (3)  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  dated  October  12, 
1990  (55  FR  42787).  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
3120  L  Street  NW.,  Washington.  DC.  and 
at  the  Vespasian  Warner  Public  Library, 
120  West  Johnson  Street,  Clinton. 
Illinois  61727.  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects  III/IV/V. 

Dated  at  Rockvilie,  Maryland  this  9th  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  T.  Gody.  )r.. 

Project  Manager.  Project  Directorate  111-3. 
Division  of  Reactor  Projects  III/IV/V;  Office 
of  Nuclear  Radar  Regulation. 
[FR  Doc.  91-25150  Filed  10-17-91:  8:45  am| 

MLLINa  CODE  7S(0-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

National  Advisory  Committee  on 
Semiconductors;  Meeting 

The  purpose  of  the  National  Advisory 
Committee  on  Semiconductors  (NACS) 
is  to  devise  and  promulgate  a  national 
semiconductor  strategy,  including 
research  and  development.  The 
implementation  of  this  strategy  will 
assure  the  continued  leadership  of  the 
United  States  in  semiconductor 
technology.  The  Committee  will  meet  on 
Friday,  November  1, 1991  at  Science 
Applications  International  Corporation 
(SAIC),  1555  Wilson  Boulevard,  7lh 
Floor,  Rosslyn,  Virginia.  The  proposed 
agenda  is: 

1.  Briefing  of  the  Committee  on  its 
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organization  and  administration. 

2.  Presentations  to  the  Committee  by 
OSTP  personnel  and  personnel  of 
other  agencies  on  proposed  and 
ongoing  studies  regarding 
semiconductors. 

3.  Discussion  of  Working  Group 
actions. 

A  portion  of  the  November  1  meeting 
will  be  closed  to  the  public. 

The  briefing  on  some  of  the  current 
activities  of  OSTP  and  other  agencies 
may  involve  discussion  of  material  that 
is  formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  working  group  actions. 
As  well,  a  portion  of  both  of  these 
briefings  will  require  discussion  of 
confidential  commercial  information 
related  to  the  semiconductor  industry 
and  information  which,  if  prematurely 
disclosed,  would  significantly  frustrate 
the  implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
pubhc  pursuant  to  5  U.S.C.  552b.  (c)  (1). 
(2).  (4)  and  (9)(B>-. 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
natiire,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public 
pursuant  to  5  U.S.C.  552b.  (cK6). 

Because  of  advance  security 
arrangements,  persons  wishing  to  attend 
the  open  portion  of  the  meeting  should 
contact  Ms.  Kathleen  Elim.  at  (703)  284- 
3334  prior  to  October  31. 1991.  Ms.  Elim 
is  also  available  to  provide  specific 
information  regarding  time,  place  and 
agenda  for  the  open  session. 

Dated:  October  15, 1991. 
Damar  W.  Hawkins. 

Executive  Assistant,  Office  of  Science  and 
Technology  Policy. 
[FR  Doc.  91-25225  Filed  10-15-91:  B:45  am] 

BnjJNQ  COOC  1170-02-41 


OVERSEAS  PRIVATE  INVESTMEMT 

COfW>ORATI0N 

Public  HMirtng 

agency:  Overseas  Private  Investment 

Corporation. 

action:  Notice  of  public  hearing. 

SUMMAWY:  This  notice  sets  forth  the 
schedule  and  requirements  for 
participation  in  an  annual  public  hearing 
to  be  conducted  by  the  Board  of 
Directors  of  the  Overseas  Private 
Investment  Corporatidn  (OPIC)  on 
November  12, 1991.  This  hearing  is 


required  by  the  OPIC  Amendments  Act 
of  1985.  and  this  notice  is  being 
published  to  facilitate  public 
participation.  The  notice  also  describes 
OPIC  and  the  subject  matter  of  the 
hearing. 

DATES:  The  hearing  will  be  held  on 
November  12, 1991.  and  will  begin 
promptly  at  2  pjn.  Prospective 
participants  must  submit  to  OPIC  before 
close  of  business  November  4, 1991, 
notice  of  their  intent  to  participate. 
ADDRESSES:  The  location  of  the  hearing 
will  be:  Overseas  Private  Investment 
CorporaUon.  1615  M  Street  NW..  Fourth 
Floor,  Washington.  DC. 

Notices  and  prepared  statements 
should  be  sent  to  ]ames  R.  Offutt  Office 
of  General  Counsel  Overseas  Private 
Investment  Corporation,  1615  M  Street. 
NW.  Washington.  DC  20527. 

Procedure 

(a)  Attendance;  Participation.  The 
hearing  will  be  open  to  the  public. 
However,  a  person  wishing  to  present 
views  at  the  hearing  must  provide  OPIC 
with  advance  notice  on  or  before 
November  4. 1991.  The  notice  must 
include  the  name,  address  and 
telephone  number  of  the  person  who 
will  make  the  presentation,  the  name 
and  address  of  the  organization  which 
the  person  represents  (if  any)  and  a 
concise  summary  of  the  subject  matter 
of  the  presentation. 

(b)  Prepared  Statements.  Any 
participant  wishing  to  submit  a  prepared 
statement  for  the  record  must  submit  it 
to  OPIC  with  the  notice  or.  in  any  event, 
not  later  than  5  p.m.  on  November  8, 
1991.  Prepared  statements  must  be 
typewritten,  double  spaced  and  may  not 
exceed  twenty-five  (25)  pages. 

(c)  Duration  of  Presentations.  Oral 
presentations  will  in  no  event  exceed 
ten  (10)  minutes,  and  the  time  for 
individual  presentations  may  be 
reduced  proportionately,  if  necessary,  to 
afford  all  prospective  participants  on  a 
particular  subject  an  opportunity  to  be 
heard  or  to  permit  all  subjects  to  be 
covered. 

(d)  Agenda.  Upon  receipt  of  the 
required  notices.  OPIC  will  draw  up  an 
agenda  for  the  hearing  setting  forth  the 
subject  or  subjects  on  which  each 
participant  will  speak  and  the  time 
allotted  for  each  presentation.  OPIC  will 
provide  each  prospective  participant 
with  a  copy  of  the  agenda. 

(e)  Publication  of  Proceedings.  A 
verbatim  transcript  of  the  hearing  will 
be  compiled  and  published.  The 
transcript  will  be  available  to  members 
of  the  public  at  the  cost  of  reproduction. 
8UPPLEMCNTARY  INFORMATION:  OPIC  IS 
a  U.S.  Govenunent  agency  which 


provides,  on  a  commercial  basis, 
political  risk  insurance  and  financing  in 
friendly  developing  countries  and 
emerging  democracies  for  projects 
which  confer  positive  developmental 
benefits  upon  the  project  country  while 
avoiding  negative  effects  on  the  U.S. 
economy  and  the  environment  of  the 
project  country.  OPIC's  Board  of 
Directors  is  required  by  section  23lA(b) 
of  the  Foreign  Assistance  Act  of  1961,  as 
amended  ("the  Act")  to  hold  at  least  one 
public  hearing  each  year. 

Among  other  issues.  OPIC's  annual 
public  hearing  has.  in  previous  years, 
provided  a  forum  for  testimony 
concerning  section  231A(a)  of  the  Act. 
This  section  provides  that  OPIC  may 
operate  its  programs  only  in  those 
countries  that  are  determined  to  be 
"taking  steps  to  adopt  and  implement 
laws  that  extend  internationally 
recognized  worker  rights  to  workers  in 
that  country  (including  any  designated 
zone  in  that  country)." 

Based  on  consultations  with  Congress. 
OPIC  complies  with  annual 
determinations  made  by  the  Executive 
Branch  with  respect  to  worker  rights  for 
countries  that  are  eligible  for  the 
Generalized  System  of  Preferences 
(GSP).  Any  country  for  which  GSP 
eligibility  is  revoked  on  account  of  its 
failure  to  take  steps  to  adopt  and 
implement  internationally  recognized 
worker  rights  is  subject  concurrently  to 
the  suspension  of  OPIC  programs  until 
such  time  as  a  favorable  worker  rights 
determination  can  be  made. 

For  non-GSP  countries  in  which  OPIC 
operates  its  programs.  OPIC  has  agreed 
to  provide  a  worker  rights  report  to  the 
Congress  for  any  country  which  is  the 
subject  of  a  formal  challenge  at  its 
annual  public  hearing.  To  qualify  as  a 
formal  challenge,  testimony  must  pertain 
directly  to  the  worker  rights 
requirements  of  the  law  as  defined  in 
OPIC's  1985  reauthorizing  legislation 
(Pub.  L  99-204)  which  reference  to  the 
Trade  Act  of  1974.  as  amended,  and  be 
supported  by  factual  information. 

FOR  FURTHER  INFORMATION  ABOUT  THE 
PUBUC  HEAIONQ  CONTACTlames  R. 

Offutt,  Office  of  General  Counsel, 
Overseas  Private  Investment 
Corporation,  1615  M  Street  NW., 
Washington.  DC  20527  (202)  457-7038. 

Dated:  Octol>er  11, 1991. 
Dennis  K.  Dolan, 
Corporate  Secretary. 

(FR  Doc.  91-25098  Tiled  10-17-91:  8:45  am] 
BIUJNQ  COOC  3310-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-29804;  International  Series 
No.  327;  File  No.  SR-PHLX-91-30) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  inc. 
Relating  to  the  Listing  of  Long-Term 
Foreign  Currency  Options 

Dated:  OctoberlO,  1991. 

Pursuant  to  section  19(b)(1)  of  the 
SecuritieB  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  September  9. 1991,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Rflgulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tlie  Proposed  Rule  Change 

The  PHLX,  pursuant  to  Rule  19b-4, 
has  submitted  a  proposal  to  amend 
PHLX  rule  1012(a)(ii)  to  provide  for  the 
listing  of  longer  term  foreign  currency 
options  that  expire  up  to  36  months  after 
they  are  first  listed  for  trading.' 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  PHLX,  and  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


■  On  )uly  25. 1991.  the  Exchange  originally  filed 
with  the  Commission  its  proposal  to  trade  long-term 
foreign  currency  options  (SR-PHLX-91-3a).  The 
PHLX  amended  its  Tiling  on  September  9, 1991. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  1982,  the  PHLX  has  been  trading 
foreign  currency  options  with 
expirations  in  the  March,  June. 
September  and  December  expiration 
cycle,  and  since  October  ,  1985,  has 
been  trading  foreign  currency  options 
with  six  expirations  of  up  to  one  year  in 
length  with  two  proposes  to  amend  its 
rule  1012  (a)(ii)  to  provide  for  the  listing 
of  longer  term  foreign  currency  options 
which  would  be  listed  and  traded  on  a 
cycle  month  expiration  basis  for  up  to 
thirty-six  months  from  the  date  of 
issuance.  The  Exchange  believes  that 
this  proposal  is  responsive  to  the 
continuing  needs  of  market  participants, 
particularly  portfolio  managers  and 
other  institutional  currency  market 
participants,  by  providing  protection 
from  longer-term  market  moves  while 
offering  an  alternative  to  hedging 
currency  portfolios  with  futures 
positions,  forward  contracts  of  off- 
exchange  customized  derivative 
instruments. 

Foreign  currency  options  provide  a 
strategic  investment  tool  for 
sophisticated  retail  options  customers, 
multi-national  corporations  and 
proprietary  traders  who  manage  and 
hedge  foreign  currency  exposures. 
Specifically,  multi-national  corporations 
utilize  foreign  currency  options  to  hedge 
cash  flows  such  as  income  streams  of 
royalties  and  license  payments 
denominated  in  foreign  currencies  as 
well  as  other  cash  flows.  Additionally, 
banking  institutions  trade  longer  term 
foreign  currency  options  to  hedge  the 
risk  of  trading  in  the  foreign  currency, 
forward  and  cash  markets. 

Responding  to  the  demands  of 
sophisticated  foreign  currency  market 
participants,  the  PHLX  recognizes  that 
international  financial  markets  are  no 
longer  focusing  on  shorter  term  {up  to 
one  year)  foreign  currency  options 
products.  The  PHLX  notes  that  longer 
term  foreign  currency  options  are  not  a 
new  investment  security,  as  anActrve^,^ 
over-the-counter  ("OTC")  jpaflcet  exists^ 
in  this  country  and  worIdv|lride.  In  order 
to  remain  competitive,  the  PHLX  seeks 
to  extend  the  benefits  of  al  listed 
currency  market  to  longer-  term  foreign 
currency  options.  These  attributes 
include,  but  are  not  limited  to,  a 
regulated  market  center,  a  liquid  auction 
market  with  posted  market  quotations 
and  transaction  reporting,  standardized 
contract  specifications,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  the  Options 


Clearing  Corporation  ("OCC")  for  all 
contracts  traded  by  investors. 

The  exchange  proposes  that  the  longer 
term  foreign  currency  options  will  trade 
simultaneously  with,  not  independent  of, 
currently  listed  and  traded  foreign 
currency  options  and  the  Exchange's 
proposed  cross-rate  currency  options.* 
While  this  practice  will  differ  from  that 
adopted  in  the  trading  of  LEAPS  on 
stock  and  stock  indexes,  the  PHLX 
recognizes  that  foreign,  currency  options 
are  a  substantially  different  product, 
with  a  significantly  larger  percentage  of 
market  participation  undertaken  by 
institutional  customers. 

The  proposed  longer  term  foreign 
currency  options,  with  some  exceptions, 
will  be  subject  to  the  same  rules  that 
presently  govern  the  trading  of  existing 
foreign  currency  options  contracts, 
including  sales  practice  rules,  margin 
requirements,  and  floor  trading 
procedures.  The  PHLX  notes  however 
that  the  bid/ask  differential  (quotation 
parameters)  and  price  continuity  rules 
will  not  apply  to  such  longer  term 
foreign  currency  options  series  until  the 
time  to  expiration  is  twelve  months  or 
less.  This  approach  is  being  taken 
initially  because  of  the  lack  of  historical 
pricing  data  for  listed  longer  term 
foreign  currency  options.  The  PHLX 
states  that  it  will  make  a  good  faith 
attempt  to  observe  price  continuity  and 
quotation  parameter  rules  that  presently 
govern  trading  in  existing  foreign 
currency  options  with  expirations  of  one 
year  or  less  for  the  longer  term  foreign 
currency  options.  The  PHLX  will  also 
conduct  a  special  one  year  market 
surveillance  study  of  the  markets  made 
in  listed  longer  term  foreign  currency 
options  with  expirations  of  over  twelve 
months.  This  one  year  period  will  allow 
the  gradual  introduction  of  all  of  the 
longer  term  foreign  currency  options 
cycle  month  expirations  while 
permitting  the  PHLX  to  observe  trading 
in  the  longer  term  foreign  currency 
options  and  build  a  historical  pricing 
reference  database.  The  one  year 
histoncal  pricing  database  should  afford 
the  PHLX  a  basis  to  analyze  whether  a 
position  of  existing  price  continuity  and 
potation  parameter  rules  should  be 
imposed  on  longer  term  foreign  currency 
options  trading. 

With  regard  to  position  and  exercise 
limits,  the  PHLX  has  determined  that 
because  positions  in  the  existing  foreign 
currency  options  as  well  as  the 
proposed  cross-rate  currency  options 
will  be  based  upon  the  same  underlying 
foreign  currencies  as  these  proposed 


■  See  Securities  Exchange  Act  Release  r>lo.  28737 
(lanuar)  3.  1991).  56  FR  1042  (January  la  1991). 
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longer  term  foreign  currency  options,  it 
is  appropriate  that  these  options 
contracts  be  aggregated  Additionally, 
the  Exchange  also  proposes  to  retain 
flexibility  in  the  listing  of  new  strike 
prices  for  each  longer  term  cycle  month 
by  slating  an  at-the-money  strike  price 
and  one  in  and  one  out-of-the-money 
strike  prices  nt  double  the  intervals 
slated  for  foreign  currency  options  with 
expirations  of  twelve  months  or  less. 
The  PHLX  intends  to  list  initial  options 
series  on  the  new  longer  term  foreign 
currency  options  at  eighteen,  twenty- 
four  and  thirty-six  month  expirations. 
While  the  initial  series  listing  would 
have  less  than  all  the  cycle  months 
expirations,  new  longer  term  series 
would  be  introduced  at  each  cycle 
month  expiration  until  the  entire  set  of 
cycle  month  expiration  series  were 
available  over  the  second  and  third  year 
cycle  month  expirations. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  ndes  and  regulations  thereunder 
applicable  to  the  Exchange  as  it  is 
designed  to  provide  investors  with 
additional  means  to  hedge  foreign 
currency  portfolios  from  longer  term 
market  risk,  thereby  facilitating 
transactions  in  foreign  currency  options 
and  contributing  to  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets.  The  Exchange 
further  believes  that  the  proposed  longer 
term  foreign  currency  options  will 
provide  market  participants  with  an 
alternative  to  hedging  their  risks  with 
off-exchange  customized  options  or 
forward  contracts.  The  PHLX  notes  that 
market  participants  trading  longer  term 
foreign  currency  options  in  the  OTC 
market  have  experienced  significant 
demand  for  their  product 

^jecifically,  the  Exchange  believes 
that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  the  investing  public. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommissioD  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  8, 1991. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFailand, 
Deputy  Secretary. 
(FR  Doc.  91-25087  Filed  10-17-91.  8:45  am) 

WUMO  COM  MltMI-M 


SMALL  BUSINESS  ADMINISTRATION 
interest  Rate 

agency:  Small  Business  Administration. 
ACTtOfC  Notice  of  interest  rate. 

summary:  Pursuant  to  13  CFR  108.503- 
8(b)(4).  the  maximum  legal  interest  rate 
for  a  commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 


CFR  108.503-4)  shall  be  the  greater  of  8% 

over  the  New  York  prime  rate  or  the 

limitation  established  by  the 

constitution  or  laws  of  a  given  State.  For 

a  fixed  rate  loan,  the  initial  rate  shall  be 

the  legal  rate  for  the  term  of  the  loan. 

Charles  R.  Hertzberg, 

Assistant  Administrator  for  Financial 

Assistance. 

(FR  Doc.  91-25081  Filed  10-17-91;  8:45  amj 

BiLUNO  cooc  toas-oi-ii 


(Declaration  of  Economic  Injury  Disaster 
Loan  Area  #74111 

New  York  (And  Contiguous  Counties  In 
New  Jersey),  Amendn>ent  #1; 
Declaration  of  Disaster  l.oan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  order  to  assign  an 
economic  injury  number  for  the  State  of 
New  Jersey  which  was  inadvertently 
omitted  from  the  original  declaration. 
The  number  assigned  to  this  declaration 
for  economic  injury  for  the  State  of  New 
Jersey  is  741300. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  economic  injury  is  July 
6, 1992. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002). 

Dated:  October  1 1991. 
Michael  B.  Dcegan, 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  91-25078  Filed  10-17-91;  8:45  am) 
WLUNQ  cooc  «m-«1-H 


[Declaration  of  Economic  Infury  Otsaster 
Loan  Area  #7414] 

New  Yorit;  Declaration  of  Disaster 
Loan  Area 

Suffolk  County  and  the  contiguous 
county  of  Nassau  in  the  State  of  New 
York  constitute  an  Economic  Injury 
Disaster  Loan  Area  due  to  damages 
caused  by  Hurricane  Bob  which 
occurred  on  August  19, 1991.  Eligible 
businesses  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  until  the 
close  of  business  on  July  7, 1992  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South,  3rd 
Fl.,  Occidental  Chemical  Center, 
Niagara  Falls.  NY  14302,  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 
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The  number  assigned  to  diis 
dedara^ioo  for  economic  injury  is 
74140a 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.| 

Dated  October  7. 1991. 
Patricia  SaBO. 
Administrator. 
|FR  0»c.  91-25077  Filed  ia-17-«l:  6:45  ami 

•lUlMQ  COK  tStfr^VM 


[Declaration  of  Economic  Injury  DIsastar 
Loan  Araa  #7411] 

New  Yoric  (And  Contiguous  Counties  In 
Mew  Jersey);  Declaration  of  Disaster 
Loan  Arse 

Bronx  County  and  the  contiguous 
counties  of  New  York.  Queens,  and 
Westchester  in  the  State  of  New  York 
and  Bergen  County  in  the  State  of  New 
Jersey  constitute  an  Economic  injuiy 
Disaster  Loan  Area  due  to  damages 
caused  by  a  fire  which  occurred  on  May 
20. 1991  near  the  intersection  of 
Bruckner  Botrfevard  and  East  Tremont 
Avenue  in  The  Bronx.  Eligible  small 
businesses  without  credit  availaMe 
elseivhere  and  sraaH  agricultural 
cooperatives  without  credit  availabie 
elsewhere  may  file  applications  for 
economic  Jn|ttry  assistance  until  the 
close  of  business  on  }uly  a,  1982  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd..  South,  3rd 
FL  Occidental  Chemical  Center, 
Niagara  Falls.  NY  14302.  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 

The  number  assigned  to  this 
declaration  for  economic  injury  is 
741100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  October  3. 1991. 

Patrida  Soiki. 

Administrator. 

(FR  Doa  91-25079  FUed  10-17-^:  8:45  am) 

BILUNO  C00<  MOf-OI-M 

[Declaration  of  DIaaater  Loan  Araaa  #252t] 

Utah;  Declaration  of  Disaster  Loan 
Area 

Weber  County  and  the  contiguous 
counties  of  Box  Elder.  Cache,  Davis. 
Morgan,  and  Rich  in  the  State  of  Utah 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  heavy  rain,  high 
winds,  flooding  and  mudslides  which 
occurred  September  7-8. 1991. 
Applications  for  loans  for  physical 
damages  as  a  result  of  this  disaster  may 


be  filed  until  the  close  of  business  on 
December  2. 1991  and  for  economic 
injury  until  the  dose  of  business  on  {uly 
2. 1992  at  the  address  listed  below: 
Disaster  Area  4  Office.  Small  Business 
Administrabon,  P.O.  Box  13795, 
Sacramento,  CA  95653-4795,  or  other 
locally  announced  locations. 
The  interest  rates  are: 

For  Physical  Damage: 

Homeowners  with  Credit  Avatl- 
able  Elsewhere _ 

Homeowners  without  Credit 
Available  Elsewhere 

Businesses  with  Credit  Avail- 
able Elsewhere 

Businesses  and  Non-Profit  Or- 
ganizations without  Credit 
Available  Elsewhere _. 

Others  (Including  Non-Profit  Or- 
ganizations)      with       Credit 

AvaHftt>ie  El8e%vhere 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 
tural Cooperatives  without 
Credit  Available  Elsewhere 


«.eeo 

4JOO0 

«,000 

4.060 
B.12S 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  252806.  For 
econ(Mnic  injury  the  number  is  741200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  October  2, 1991. 
Patrida  Saiki, 
Administrator. 
[FR  Doc.  91-25080  Piled  \0-t7-n:  8:45  am] 

SILUNQ  CODE  SSM-St-M 


Region  IX  Advlaory  Council;  PuMIc 
Meeting 

The  U.S.  Small  Business 
Administration  Region  DC  Advisory 
Council  located  in  the  geographical  area 
of  Phoenix,  will  hold  a  public  meeting  at 
8:30  a.m.  on  Friday.  November  15, 1991, 
at  Scottsdale  Plaza  Resort.  7200  N. 
Scottsdale  Road.  Scottsdale,  AZ,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  fiulher  information,  write  or  call 
Mr.  James  P.  Guyer.  District  Director. 
U.S.  Small  Business  Administration. 
2005  N,  Central  Ave..  Fifth  Floor, 
Kioenlx.  Arizona  8S004.  After  November 
1,  Mr.  Guyer  can  be  reached  at  U.S. 
Small  Business  Administration.  Central 
and  One  Thomas,  suite  600.  282  N. 
Central  Avenue.  Phoenix.  AZ  BS004- 
1025.  (802)  379-3737, 
Dr.  Caroline ).  Beeson. 

Assistant  Administrator  for  Advisory 
Councils. 

[FR  Doc.  91-25062  Filed  10-1 7-«l;  8:45  am] 

BIUJN«  cooc  SOM-ei-ll 


ReglonI  Advisory  Council;  PubNc 
Meeting 

The  U.S.  SmaH  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Hartford  will  hold  a  public  meeting  at 
8:30' a.m.  on  Monday.  November  18, 
1991,  at  the  Days  Inn  900  E.  Main  Street, 
Meriden,  Connecticut,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Carol  White.  District  Director.  VS. 
Small  Business  Administration.  330 
Maia  Street  Hartford,  Coimecticut 
06106,  (203)  240-»67a 
Dr.  Caroiine  }.  Beeaoo. 

Assistant  Administrator  for  Ad%T9orx 

Councils. 

[FR  Doc.  91-25083  FUed  10-17-01: 8:45  am] 
mujNQcoaci 


Region  IV  Advisory  Council;  Public 
Meeting 

The  U.S.  SmaH  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Charlotte.  wiH  hold  a  public  meeting 
from  10  ajn.  to  3  p.m.  on  Wednesday, 
October  30, 1991,  at  the  Charlotte 
Athletic  Club,  in  Chariotte.  North 
Carolina,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present 

For  further  information,  %vrite  or  call 
Gary  A.  Keel,  District  Director,  U,S. 
Small  Business  Admhiistration.  222 
South  Church  Street  suite  300, 
Chariotte,  North  Carolina  28202.  (704) 
271-6561. 

Dr.  Caroline ).  Beeson. 
Assistant  Adminrstrator  for  Advisory 
Councils. 

(FR  Doc.  91-25064  Filed  10-17-91:  8:45  am] 
siujNO  cooc  sots-«i-a 


Region  tV  Advisory  CouncH;  PutiHc 
Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council  located  in  the  geographical  area 
of  Nashville,  will  hold  a  public  meeting 
at  6  a.m.  on  Wednesday,  November  6, 
1991.  at  the  Radisson  Read  Hotel, 
Chattanooga,  Tennessee  to  discuss  such 
matters  as  aaay  be  presented  by 
members,  staff  of  the  U.S.  SmaU 
Business  Administration,  or  others 
present 

For  further  inforaiiation.  write  or  call 
Robert  M.  Hartmaa  District  Director, 
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U.S.  Small  Business  Administration,  50 

Vantage  Way,  suite  201.  Nashville, 

Tennessee  37228-1500.  (615)  736-5850. 

Caroline  |.  Beeson, 

Assistant  Administrator  for  Athisory 

Councils. 

[FR  Doc.  91-25085  Filed  10-17-91;  8:45  am) 

WLUNQ  CODE  UnS-OI-M 

Region  VI  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Houston,  will  hold  a  public  meeting  at 
8:30  a.m.  on  Thursday,  October  31, 1991, 
at  University  of  Houston  Small  Business 
Development  Center,  601  Jefferson,  suite 
2330,  Houston,  Texas,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Milton  Wilson.  Jr..  District  Director.  U.S. 
Small  Business  Administration.  2525 
Murworth.  suite  112,  Houston,  Texas 
77054,  (713)  660-4409. 
Caroline  |.  B«eson, 

Assistant  Administrator  Advisory  Councils. 
(FR  Doc.  91  25086  Filed  10-17-91;  8:45  am) 

BtLUNG  COOC  M2S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering,  and 
Development  (R,  E&D)  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
1..  92-362;  5  U.S.C.  app.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  (FAA) 
Research,  Engineering,  and 
Development  Advisory  Committee  to  be 
held  Monday.  November  4.  at  10  a.m. 
The  meeting  will  take  place  at  the 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC,  in  thn  MacCracken 
Room  on  the  tenth  floor. 

The  agenda  for  this  meeting  will 
include  a  report  on  the  findings  of  the 
R&D  Technical  Subcommittee's  Panel 
review  of  the  FAA's  R.  E&D  Plan.  In 
addition,  the  committee  will  receive  a 
report  of  the  Noise  Abatement 
Technology  Subcommittee  on  the 
conclusions  of  its  Working  Group  effort, 
and  an  update  by  the  Security  R&D 
Subcommittee  on  activities  of  its 
Scientific  Advisory  Panel. 


Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements, 
obtain  information,  or  plan  to  access  the 
building  to  attend  the  meeting  should 
contact  Ms.  Jan  Peters,  Special  Assistant 
to  the  Executive  Director  of  the  R.  E&D 
Advisory  Committee,  ASD-6,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  telephone  (202) 
267-3096. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

Issued  in  Washington.  DC.  on  October  10. 
1991. 

Martin  T.  Pozesky, 

Executive  Director.  Research,  Engineering, 
and  Development  Advisory  Committee. 
(FR  Doc.  91-25112  Filed  10-17-91:  8:45  am) 

BILLING  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Montmorency  and  Otsego  Counties, 
Michigan 

agency:  Federal  Highway 
Administration  (FHWA)  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  proposed  improvement 
of  M-32,  from  Turtle  Lake  Road  to 
Atlanta.'in  Montmorency  and  Otsego 
Counties.  The  proposed  improvements 
range  from  21  to  26  miles  in  length. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Norman  R.  Stoner.  District  Engineer, 
Federal  Highway  Administration,  315 
West  Allegan  St.,  room  211,  Lansing, 
Michigan  48933,  Telephone  (FTS)  374- 
1838  or  (Commercial)  (517)  377-1838  or 
Mr.  Jan  Raad,  Manager,  Environmental 
Section.  Michigan  Department  of 
Transportation.  P.O.  Box  30050.  Lansing, 
Michigan  48909,  (517)  373-0146. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration,  in 
cooperation  with  the  Michigan 
Department  of  Transportation  (MDOT). 
is  preparing  an  Environmental  Impact 
Statement  (EIS)  for  the  proposed 
improvement  of  M-32.  from  Turtle  Lake 
Road  easterly  to  Atlanta,  in 
Montmorency  and  Otsego  Counties. 
This  project  is  proposed  to  make  M-32 
an  all  season  truck  route.  The  existing 
base  between  Turtle  Lake  Road  and 
Atlanta  is  in  poor  condition.  Seasonal 
load  restrictions  are  required  over  55% 
of  the  existing  road  within  the  project 


limits.  Sight  distances  are  also  limited 
over  44%  of  the  existing  roadway.  The 
proposed  project  will  correct  these 
deficiencies. 

There  are  three  improvement 
alternatives  under  consideration.  Their 
locations  are  generally  in  the  north, 
central,  and  south  portions  of  the  study 
area.  They  all  propose  to  construct  a 
new  two  lane  roadway  from  TurUe  Lake 
Road  to  Atlanta.  The  north  alternative  is 
on  a  new  alignment  for  15.6  miles  and 
on  the  existing  M-32  alignment  for  5.4 
miles  for  a  total  length  of  21  miles.  The 
central  alternative  is  on  a  new 
aligrunent  for  11.3  miles  and  on  existing 
M-32  for  11.9  miles  for  a  total  length  of 
23.2  miles.  The  south  alternative  is  near 
or  on  the  existing  M-32  alignment  for  its 
entire  28  mile  length. 

Early  coordination  with  Federal, 
State,  and  local  agencies,  and  field 
reviews  conducted  in  1980  has  identified 
the  more  significant  social,  economic, 
and  environmental  issues  associated 
with  the  proposed  action.  In  addition,  a 
pre-study  meeting  was  held  on  July  17. 
1986,  to  obtain  input  on  the  proposed 
project  from  the  public  and  interested 
agencies. 

The  major  issues  associated  with  the 
construction  alternates  being  evaluated 
for  the  project  include  potential  state- 
threatened  species  impacts,  residential 
and  business  relocation,  filling  of 
wetlands,  possible  changes  in  land  use 
and  community  development  patterns, 
maintaining  traffic,  impacts  to  cultural 
resources,  and  impacts  to  wildlife. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties.  A 
scoping  document  identifying  the 
proposed  action,  alternatives,  and  issues 
involved  has  been  prepared  and  is 
available  to  all  interested  agencies, 
organizations,  and  individuals. 
Comments  or  questions  concerning  this 
proposed  action  and  the  scoping 
document  should  be  addressed  to  the 
above  contact  persons. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20205.  Highway  Research 
Planning  and  Construction.  The  provisions  of 
OMB  Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program.) 
A.  George  Ostensen, 

Division  Administrator.  Lansing,  Michigan. 
(FR  Doc.  91-25139  Filed  10-17-fll;  8:45  am) 

BILUNG  CODE  4910-23-M 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SutMnitted  to  0MB  for 
Review 

October  11. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  9&-511.  Copies  of  the 
submi8sion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Gearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
ISOO  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-003a 

Form  Number  ATF  F  4483-A  (530ai). 

Type  of  Review:  Extension. 

Title:  Annual  Firearms  Manufacturing 
and  Exportation  Report. 

Description:  ATF  collects  this  data  for 
the  purposes  of  law  enforcement 
witness  qualiHcations.  congressional 
investigations  in  aid  of  legislation, 
disclosure  to  the  public  in  accordance 
with  a  court  order,  furnishing 
information  to  other  Federal  agencies, 
compliance  insfwctions  of 
manufactin^rs.  and  insuring  that  the 
requirements  of  the  National  Firearms 
Act  (26  U.S.C.  5801-5872)  are  met. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Responses:  1.016. 

Estimated  Burden  Hours  Per 
Respondent  45  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  762 
hours. 

QWfl  Number  1512-0079. 

Form  Number  ATF  F  1534  (5000.8). 

Type  of  Review:  Extensioa 

Title:  Power  of  Atton>ey. 

Description:  ATF  F 1534  (5000.8) 
delegates  the  authority  to  a  specific 
individual  to  sign  documents  on 
behalf  of  an  applicant  or  principal.  26 
U.S.C.  6061  authorizes  that  individuals 
signing  returns,  statements  or  other 
documents  required  to  be  filed  by 
industry  members,  under  the 
provisions  of  the  Internal  Revenue 
Code  or  the  Federal  Alcohol 
Administration  Act  are  to  have  that 
authority  on  file  with  ATF. 

Respondents:  Indrviduals  or  households, 
businesses  or  other  for-profit,  small 
businesses  or  organizations. 


Estimated  Number  of  Responses:  5.000. 
Estimated  Burden  Hours  Per 

Respondent- 15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  2,500 

hours. 

OMB  Number  1512-0116. 

Form  Number  ATF  F  2145  (5200.11). 

Type  of  Review:  Extension. 

Title:  Notice  of  Release/Return  of 
Tobacco  Products.  Cigarette  Papers 
and  Tubes. 

Description:  ATF  F  2145  (5200.11) 
documents  the  removal  of  tax  from 
U.S.  Customs  custody  or  return  by  a 
U.S.  Government  agency  to  bonded 
tobacco  products  factories  and 
manufacturers  of  cigarette  papers  and 
tubes.  The  products  released  from 
Customs  custody,  products  returned 
and  the  authorizing  Government 
official. 

Respondents:  Business  or  other  for- 
profit.  Federal  agencies  or  employees, 
small  businesses  or  organizations. 

Estimated  Number  of  Responses:  153. 

Estimated  Burden  Hours  Per 
Respondent  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  306 
hours. 

OMB  Number  1512-0118. 

Form  Number  ATF  F  2148  (5200.17). 

Type  of  Review:  Extension. 

Title:  Bond-Drawback  of  Tax  on 
Tobacco  Products,  Cigarette  Papers  or 
Tubes. 

Description:  The  bond  is  necessary  to 
secure  pasrment  for  tobacco  articles 
on  which  a  drawback  (refund  or  tariff 
or  other  tax)  has  been  claimed  and 
paid.  The  bond  will  secure  payment  in 
the  event  that  a  claim  was  not 
lawfully  refunded.  T^e  bond  describes 
the  particular  conditions  under  which 
the  surety  company  and  drawback 
claimant  adhere  to  a  description  of 
what  the  bond  covers. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Responses:  50. 

Estimated  Burden  Hours  Per 
Respondertt  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number  1512-0333. 

Form  Number  ATF  REC  5130/1. 

Type  of  Review:  Extension. 

nth:  Usual  and  Customary  Business 
Records  Maintained  by  Brewers. 

Description:  ATF  audits  brewers' 
records  to  verify  production  of  beer 
and  cereal  beverage  and  to  verify  the 
quantity  of  beer  removed  subject  to 
tax  and  removed  without  payment  of 
tax. 


Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
250. 

Estimated  Burden  Hours  Per 
Recordkeeper  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping  Burden: 
1  hour. 

OMB  Number  1512-0492. 

Form  Number  ATF  F  5000.24  and  ATF 
REC  5000/24. 

Type  of  Review:  Extensioa 

Title:  Alcohol  Tobacco  and  Firearms 
Tax  Returns.  Qaims  and  Related 
Documents. 

Description:  ATF  F  5000.24  is  completed 
by  persons  who  owe  tax  on  distilled 
spirits,  wine,  cigars,  cigarettes, 
cigarette  papers  and  tubes,  snuff  and 
smoking  tobacco  (pipe).  The  return  is 
prescribed  by  law  for  die  collection  of 
these  taxes.  ATF  uses  the  form  to 
identify  the  taxpayer,  the  premises 
and  period  covered  by  the  tax  return, 
taxpayer's  liability,  and  adjustments 
affecting  amount  paid. 

Respondents:  Individuals  or  households. 
State  or  local  governments, 
businesses  or  other  for-profit,  small 
businesses  or  organizations. 

Estimated  Number  of  Recordkeepers: 
506.169. 

Estimated  Burden  Hours  Per 
Respondent  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol 
"Tobacco  and  Firearms,  room  3200, 650 
Massachusetts  Avenue.  NW.. 
Washington.  DC  2022& 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 

(FR  Doc.  91^25143  Fil«d  ie-17-«l:  &-45  am] 

WUJNQ  COOC  4ttO-»MI 


Public  Information  Collection 
Requtrementa  Submitted  to  OMB  for 
Review 

October  It  1901. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requtrement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reductioa  Act  of  1980. 
Public  Law  96-611.  Copies  of  the 
submission{8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Cleerance 
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Officer  lifted.  Comments  regarding  this 
informal  ion  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  t'.ie  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasu.y.  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington.  D.C.  20220. 

Bureau  of  the  Public  Debt 

OMB  Number  1535-0087 

Form  Number  None 

Type  of  Review:  Extension 

Title:  Payments  by  Banks  and  Other 
Financial  Institutions  of  United  States 
Savings  Bonds  and  Notes  (Freedom 
Shares] 

Description:  Qualified  banks  and 
financial  institutions  can  redeem 
eligible  savings  bonds  and  savings 
notes,  and  transmit  and  receive 
settlement  for  redeemed  securities 
through  EZ  CLEAR,  under  which  paid 
securities  will  be  processed  through 
the  Federal  Reserve  check  collection 
system,  or  through  the  Fiscal  Agency 
Department  of  a  Federal  Reserve 
Bank. 

Respondents:  Businesses  or  other  for- 
profit.  Non-profit  institutions 

Estimated  Number  of  Respondents/ 
Recordkeeping:  48.430 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeper  7  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  80,883  hours 

Clearance  Officer  Rita  DeNagy  (202) 
447-1315.  Bureau  of  the  Public  Debt, 

.    Room  137,  BEP  Annex.  300 13th  Street. 
SW..  Washington.  DC  20239-0001. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  91-25144  Filed  10-17-91;  8:45  am) 

MLUNO  CODE  ai(MO-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  10, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  IRS  Form  8830. 

Type  of  Review:  New  collection. 

Title:  Enhanced  Oil  Recovery  Credit. 

Description:  The  enhanced  oil  recovery 

(EOR)  credit  is  15  percent  of  qualified 

costs  paid  or  incurred  during  the  year. 

The  purpose  is  to  get  more  oil  from  the 

wells.  The  IRS  uses  the  information  on 

the  form  to  ensure  that  the  credit  is 

correctly  computed. 
Respondents:  Individuals  or  households, 

businesses  or  other  for  profit,  small 

businesses  or  organizations. 
Estimated  Number  of  Respondents/ 

Recordkeepers:  10,000. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 5  hours,  1  minute. 

Learning  about  the  form  or  the  law — 
47  minutes. 

Preparing  and  sending  the  form  to 
IRS — 55  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  67.300  hours. 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  IRS  Customer  Satisfaction 
Survey — Phase  I;  Questionnaire 
Testing. 

Description:  To  survey  adult  U.S.    • 
residents  about  their  expectations  and 
perceptions  regarding  the  services  and 
products  provided  by  the  IRS.  This 
survey  will  test  several  (4)  versions  of 
the  questionnaire  to  be  used  in  the 
semi-annual  survey.  All  adult  U.S. 
residents  will  be  subject  to  selection 
for  the  survey. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents:  720. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  Other  (one-time 
only  (test)). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  240  hours. 

OMB  Number  New. 

Form  Number  IRS  Form  9325. 

Type  of  Review:  New  collection. 

Title:  Small  Business  Tax  Education 
Program  (STEP)  Information  Form. 

Description:  The  data  collected  will  be 
used  to  evaluate  the  Small  Business 
Tax  Education  Program  (STEP),  to 
identify  possible  areas  of  program 
improvement,  and  thereby  improve 
the  effectiveness  of  the  program. 

Respondents:  Small  businesses  or 
organizations. 


Estimated  Number  of  Respondents: 

1,800. 
Estimated  Burden  Hours  Per 

Respondent:  15  minutes. 
Frequency  of  Response:  Semi-annually. 
Estimated  Total  Reporting  Burden:  900 

hours. 
OMB  Number  1545-0233. 
Form  Number  IRS  Form  7004. 
Type  of  Review:  Revision. 
Title:  Application  for  Automatic 
Extension  of  Time  to  File  Corporation 
Income  Tax  Return. 
Description:  Form  7004  is  used  by 
corporations  and  certain  non-profit 
institutions  to  request  an  automatic  6- 
month  extension  of  time  to  file  their 
income  tax  returns.  The  information  is 
needed  by  IRS  to  determine  whether 
Form  7004  was  timely  filed  so  as  not 
to  impose  a  late  filing  penalty  in  error 
and  also  to  insure  that  the  proper 
amount  of  tax  was  computed  and 
deposited. 
Respondents:  Farms,  businesses  or  other 
for-profit,  non-profit  institutions,  small 
businesses  or  organizations. 
Estimated  Number  of  Respondents/ 

Recordkeepers:  1,097,748. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 5  hours.  30  minutes. 
Learning  about  the  law  or  the  form — 

46  minutes. 
Preparing  the  form — ^1  hour.  49 

minutes. 
Copying,  assembling  and  sending  the 
form  to  IRS— 16  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9.177,173 
hours. 
OMfl  A^um^er;  1545-1098. 
Form  Number  None. 
Type  of  Review:  Extension. 
Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 
Description:  This  regulation  requires     ' 
State  and  local  governmental  issuers 
of  tax-exempt  bonds  to  rebate 
arbitrage  profits  earned  on 
nonpurpose  investments  acquired 
with  the  bond  proceeds.  Such  issuers 
are  required  to  file  a  form  and  remit 
the  rebate.  The  regulation  provides 
several  elections  which  involve 
recordkeeping. 
Respondents:  State  and  local 

governments. 
Estimated  Number  of  Respondents:  100. 
Recordkeepers:  2.000. 
Estimated  Burden  Hours  Per 

Respondent- 1  hour,  30  minutes. 
Recordkeeper:  50  minutes. 
Frequency  of  Response:  Other  (At  most 
every  5  years). 


II 


Estimated  Total  Reporting/ 

Recordkeeping  Burden:  1,800  hours. 
Clearance  Officer:  Garrick  Shear  (202) 

535-4297.  Internal  Revenue  Service. 

room  5571. 1111  Constitution  Avenue. 

NW..  Washington.  DC  20224. 
OMB  Reviewer  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget,  Room  3001,  New  Executive 

Office  Building,  Washington,  DC 

20503. 
Lob  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  91-25145  Filed  10-17-91;  8:45  am] 

MLUNO  COOK  a90-01-M 


Offics  Of  the  Secretary 

[Supptement  to  Department  Circular- 
Public  Debt  Series— No.  31-91] 

Treasury  Notes,  Series  H-1998 

Washington,  October  10, 1991. 

The  Secretary  announced  on  October 
9, 1991,  that  the  interest  rate  on  the 
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notes  designated  Series  H-1998. 

described  in  Department  Circular — 

Public  Debt  Series— No.  31-91  dated 

October  3, 1991,  will  be  7%  percent 

Interest  on  the  notes  will  be  payable  at 

the  rate  of  7  Vs  percent  per  annum. 

Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

[FR  Doc.  91-25103  Filed  10-17-81: 8:45  amj 

BUJJMQ  CODE  aiO-40-M 


Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds  tJnIversal  Underwriters 
insurance  Co.;  Fraudulent  Bonding 

Federal  bond-approving  o^icers  are 
advised  that  Universal  Underwriters 
Insurance  Company,  Overland  Park. 
Kansas,  has  informed  the  Treasury 
Department  that  fraudulent  bonds  have 
been  issued  under  their  name  by  the 
following  parties: 

Robert  Rankin— Richardson.  TX 


Dennis  Wamock— San  Antonio,  TX 

At  no  time  did  these  individuals  have 
the  authority  to  represent  Universal 
Underwriters  Insurance  Company. 
Questions  related  to  the  authenticity  of 
bonds  should  be  directed  to  Mr.  Melvin 
].  Thum  of  Universal  Underwriters 
Insurance  Company  at  (913)  339-1000. 
The  authenticity  on  bonds  currently  in 
force,  that  were  written  during  the  past 
six  months,  should  also  be  verified. 

Dated:  October  10. 1991. 
Charies  F.  Schwan  III, 

Director,  Funds  Management  Division. 

Financial  Management  Service. 

(FR  Doc.  91-25061  Filed  10-17-01;  8:45  am] 

BIUJNO  COOC  MIO-M-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56.  No.  202 
Friday.  October  la  1991 


This  sectioo  at  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  published 
under  the  "GoverrwDent  in  the  Sunshine 
Act  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  9:05  a.m.  on  Thui^day,  October  10, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  dosed  session  jointly  with  the 
Board  of  Directors  of  the  Resolution 
Trust  Corporation  to  consider  matters 
relating  to  certain  fmancial  institutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by  Vice 
Chairman  Andrew  C  Hove,  Jr.,  Director 
T.  Timothy  Ryan,  Jr.  (Office  of  Thrift 
Supervision),  and  Chairman  L  William 
Seidman.  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4].  (c)(8), 
(c)(9)(A)(ii),  and  (cM9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(cM4),  (c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street  N.VV.,  Washington,  DC. 

Dated;  October  la  1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
|FR  Doc.  91-25287  Filed  10-16-91;  8:45  am] 

BILUNQ  COOC  (7t4-01-« 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:07  p.m.  on  Tuesday,  October  15, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 


met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Reconuneodationa  concerning 
administrative  enforcement  proceedings. 

Matters  relating  to  the  Corporation's 
corporate  activities. 

Matters  relathig  to  a  certain  financial 
institution. 

Matters  relating  to  an  assistance  agreement 
with  an  insured  institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Qarke  (Comptroller 
of  the  Currency),  concurred  in  by  Vice 
Chairman  Andrew  C  Hove.  Jr.,  Director 
T.  Timothy  Ryan,  Jr.  (Office  of  Thrift 
Supervision),  and  Chairman  L  William 
Seidman,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c){9)(A)(ii),  and  (c)(9)(B)  of 
the  "Government  In  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2),  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  N.W..  Washington.  DC. 

Dated:  October  16. 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feidman, 
Deputy  Executive  Secretary. 
(FR  Doc.  91-25268  Filed  10-16-91;  12:29  pm| 

NLUNQ  COOE  6714-Ot-ll 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
October  23, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W.,  Washington.  D.C.  20551. 

STATUS:  Opea 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  interpretation  of  Regulation  H 
(Membership  of  State  Banking  Institutions  in 
the  Federal  Reserve  System)  to  require  Board 
approval  for  state  member  banks  to  engage  in 
commodity  swaps  and  other  commodity- 
linked  transactions. 


2.  Any  items  carried  forward  from  a 
previously  announeed  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System. 

Washington.  D.C.  20551 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  October  16, 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-25282  Filed  10-16-91;  12J1  am] 

BILUNO  COOE  6210-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:30  a.m..  Wednesday. 
October  23, 1991,  following  a  recess  at 
the  conclusion  of  the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  purchase  of  computer 
equipment  within  the  Federal  Reserve 
System. 

2.  Proposed  purchase  of  check  equipment 
within  the  Federal  Reserve  System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  October  16, 1991. 

Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-25283  Filed  10-16-91;  12:31  pm) 

WLUNO  CODE  tSIO-OI-M 
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INTER-AMCmCAN  FOUNDATION  BOARD 
MEETING 

TIME  AND  DATE:  October  28. 1991. 6:00- 
9:30  p.m. 

place:  1515  Wilson  Boulevard.  Fifth 
Floor.  RoBslyn.  Virginia  22209. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the  lanuary  7. 
1991.  Board  Meeting. 

2.  The  Chairman's  Report. 

3.  The  President's  Report. 

4.  Discussion  of  Proposal  to  Identify 
Permanent,  Successful  Development 
Institutions  and  Latin  American  and 
Caribbean  Leaders  Who  Have  BeneHtted 
from  lAF  Support. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Charles  M.  Berk. 


Secretary  to  the  Board  of  Directors.  (703) 
841-3812. 

Dated:  October  15, 1991. 
Charles  M.  Berk. 
Sunshine  Act  Officer. 
(FR  Doc.  91-25231  Filed  10-16-91: 8:48  am] 

BtLUNQ  COOe  702S-01-M 

RESOUJTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  and  the  Federal 
Deposit  Insurance  Corporation  will  meet 
jointly  in  open  session  at  9:00  a.m.  on 
Thursday.  October  17. 1991.  to  consider 
the  following  matter 


Memorandum  re:  Proposed  Amendments  to 
the  Bylaws  of  the  Resolution  Trust 
Corporation  and  appointment  of  a 
President  and  Chief  Executive  Officer. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N.W..  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley,  Jr..  Executive 
Secretary  of  the  Resolution  Trust 
Corporation,  at  (202)  41ft-7282. 

Dated:  October  16. 1991. 
Resolution  Trust  Corporation. 

John  M.  Buckley,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-25275  Filed  10-16-91: 12:30  pmj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-3993-8] 

Volatility  Regulations  for  Gasoline  and 
Alcohol  Blends 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes 
revisions  to  the  gasoline  and  alcohol 
blend  volatility  regulations  promulgated 
on  March  22. 1989  (54  FR  11868)  and 
June  11, 1990  (55  FR  23658).  The 
proposed  revisions  are  based  on  the 
experience  the  Agency  has  gained 
enforcing  these  volatility  regulations 
and  from  suggestions  from  the  regulated 
industry  and  other  interested  parties. 
The  proposed  revisions  include  some 
changes  to  the  liability  provisions, 
including  amendments  to  the  defenses  to 
liability,  the  addition  cf  a  test  exemption 
section  to  allow  the  use  of  high  volatility 
gasoline  during  the  control  period  for 
qualifying  parties,  and  changes  to  the 
appendix  D  sampling  procedures  and 
the  appendix  E  tests  for  determining 
Reid  Vapor  Pressure.  Changes  to  EPA's 
volatility  regulations  due  to  the  Clean 
Air  Act  Amendments  of  1990  (Pub.  L. 
No.  101-549)  are  not  addressed  in  this 
rulemaking,  but  will  be  addressed  in  a 
separate  rulemaking. 
DATES:  Comments  on  this  proposal  must 
be  received  no  later  than  November  18, 
1991. 

The  Agency  will  hold  a  public  hearing 
on  these  proposed  amendments  if  one  is 
requested  on  or  before  November  1, 
1991. 

If  a  public  hearing  is  held,  comments 
must  be  received  30  days  after  the 
hearing. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate  if 
possible)  to  Public  Docket  No.  A-85-21. 
It  is  requested  that  a  duplicate  copy  be 
submitted  to  James  W.  Caldwell  at  the 
address  in  the  "FOR  FURTHER 
INFORMATION  COKTACT"  section  below. 
The  docket  is  located  at  the  Air  Docket, 
room  M-1500,  Waterside  Mall,  401  M 
Street,  SW.,  Washington,  DC  20460.  The 
docket  may  be  inspected  between  8:30 
a.m.  and  12  noon  and  between  1:30  pm 
and  3:30  pm  on  weekdays.  As  provided 
by  40  CFR  part  2,  a  reasonable  fee  may 
be  charged  for  photocopying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Sopata,  Chemist,  Fuels 
Section,  Field  Operations  and  Support 
Division  (EN-397F),  EPA,  401  M  Street 


SW.,  Washington.  DC  20480.  Telephone: 
(202)  260-2635. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  notice  proposes  revisions  to  the 
volatility  regulations  for  gasoline  and 
alcohol  blends  found  at  40  CFR  80.27 
and  80.28.  The  volatihty  regulations  set 
forth  maximum  summertime  commercial 
gasoline  volatility  levels  which  provide 
that  gasoline  Reid  Vapor  Pressure  (RVP) 
starting  in  1989,'  may  not  exceed  10.5 
pounds  per  square  inch  (psi),  9.5  psi,  or 
9.0  psi  and  beginning  in  1992  *  RVP  may 
not  exceed  9.0  psi  or  7.8  psi,  depending 
on  the  area  of  the  country  and  the 
month.' 

n.  Description  of  Changes 

A  description  of  the  proposed  changes 
is  set  forth  below: 

(1)  Liability  of  More  Than  One  Party: 
40  CFR  80.28  now  lists  presumptively 
liable  parties  in  the  singular  form  (e.g. 
distributoy).  The  proposed  revision  to  40 
CFR  80.27(c)  makes  it  clear  that  more 
than  one  party  of  a  particular  type  can 
be  liable  for  a  violation.  This  section  is 
consistent  with  the  Agency's 
interpretation  of  these  and  the  unleaded 
fuels  reg\ilations. 

(2)  Testing  Exemption:  Subsequent  to 
the  promulgation  of  the  final  regulations 
on  March  22, 1989,  the  Agency  was 
informed  that  vehicle  and  engine 
manufacturers  use  high  RVP  fuel  in  their 
testing,  certification  and  research 
programs.  Because  the  volatility 
regulations  prohibit  the  sale,  supply, 
offering  for  sale  or  supply,  transport  and 
dispensing  of  gasoline  that  exceeds  the 
applicable  RVP  standard  during  the 
volatility  control  season,  fuel  that 
exceeds  such  a  standard  cannot  be 
lawfully  used  in  such  programs  (or 
shipped  for  such  use)  during  that  portion 
of  die  year. 

The  Agency  recognizes  that  such 
testing  programs  are  beneficial.  Because 
this  matter  was  brought  to  the  Agency's 
attention  only  after  the  regulations  were 
promulgated,  the  regulations  did  not 
provide  for  such  uses.  In  a  May  18, 


*  54  FR  11868  (March  22. 1989).  A  corrections 
notice  concerning  these  regulations  was  published 
on  June  27. 1989  (54  FR  27016).  A  revision  of  the 
New  Mexico  volatility  standards  was  published  on 
August  14. 1989  (S4  FR  33218). 

*  A  Notice  of  Final  Rulemaking.  Volatility 
Regulations  for  Gasoline  and  Alcohol  Blends  Sold  in 
Calendar  Years  1992  and  Beyond,  was  published  on 
June  11. 1990  (55  FR  23658). 

*  A  direct  final  rule  making  final  revisions  to 
these  regulations  was  published  on  )une  25, 1990  (55 
FR  25833).  Finally  a  notice  was  published  on 
September  25, 1990  (55  FR  39169)  regarding  a  change 
in  the  RVP  areas  in  Texas. 


1989,*  document,  "Enforcement  of  the 
Volatility  Regulations — Questions  and 
Answers,"  EPA  announced  that  it: 

may  exercise  its  discretion  to  not  enforce 
violations  of  the  volatility  standards  in  the 
case  of  high  RVP  gasoline  blended  for  the 
purpose  of  conducting  tests  on  vehicles, 
provided  the  party  provides  written 
notification  to  EPA  in  advance,  which 
includes  detailed  information  concerning  the 
natiuv  and  purpose  of  the  tests  and  the  fuel 
(e.g.,  supplier,  RVP  level,  amount).  If  the 
gasoline  is  to  be  used  in  an  ozone  non- 
attainment  area,  the  party  should  justify  why 
the  test  cannot  be  performed  in  an  ozone 
attainment  area.  If  EPA  determines  that  the 
test  program  has  a  valid  purpose  and  will 
have  no  significant  adverse  impact  on  the 
environment,  EPA  will,  as  a  matter  of 
enforcement  policy,  take  no  action. 

Upon  further  consideration,  the 
Agency  believes  that  it  would  be  more 
appropriate  to  handle  exemption 
requests  under  specific  regulatory 
criteria  and  procedures  rather  than  by 
the  exercise  of  enforcement  discretion. 
Therefore,  a  new  subsection  (e)  is 
proposed  to  be  added  to  40  CFR  80.27 
for  this  purpose. 

The  proposed  testing  exemption 
regulation  is  similar  to  40  CFR  85.1705, 
which  provides  detailed  criteria  for 
granting  exemptions  under  section 
203(b)(1)  of  the  Act  from  the 
requirements  of  section  203(a)  for  the 
purpose  of  research,  investigations, 
studies,  demonstrations,  or  training.  The 
proposed  regulations  require  that  an 
applicant  demonstrate  that  a  proposed 
test  program  meets  four  requirements: 

(i)  It  has  an  appropriate  purpose,  that 
is,  research  on  emissions  standard 
certification; 

(ii)  An  exemption  is  necessary  to 
carry  out  the  test  program  (i.e..  it  cannot 
be  conducted  without  the  use  of  high 
RVP  fuel  during  the  volatility  control 
period); 

(iii)  It  is  reasonable  in  scope;  and 

(iv)  It  includes  controls  which  allow 
the  Agency  to  monitor  the  exemption 
and  ensure  that  the  test  fuel  will  be  only 
used  in  test  vehicles. 

The  proposed  revisions  include  a 
detailed  list  of  the  information  that 
would  be  required  to  be  submitted  with 
a  request  for  a  testing  exemption.  The 
Agency  requests  comments  on  the 
proposed  list  of  information  to  be 
submitted,  including  what  information  it 
is  reasonable  to  expect  an  applicant  to 
submit  prior  to  the  initiation  of  a  test 
program. 

A  testing  exemption  would  be  granted 
to  the  applicant  upon  a  demonstration 


*  A  similar  statement  appears  in  the  1990 
Question  and  Answer  document  dated  April  IB, 
1990. 
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that  all  regulatory  requirements  have 
been  met.  It  would  be  issued  in  the  form 
of  a  memorandum  of  exemption  signed 
by  the  applicant  and  the  Administrator 
(or  his  (^legate).  Violation  of  a  term  or 
condition  of  exemption  would  void  the 
exemption  eb  initio.  The  violating  party 
would  thus  be  liable  for  violations  of 
S  80.27(a).  which  are  enforceable  under 
section  211(d)  of  the  Act  This  is  similar 
to  the  manner  in  which  section  203(b)(1) 
testing  exemptions  are  granted  and 
enforced. 

(3)  Presumptively  Liable  Parties  at 
Carrier  Facilities:  Since  distributors  and 
resellers  can  be  intermediaries  between 
refiners/importers  and  carriers,  the 
Agency  is  proposing  that  such  parties  be 
added  to  the  list  of  presumptively  hable 
parties  for  violations  found  at  a  carrier 
facility.  A  new  40  CFR  e0.28(b)(4)  is 
proposed  to  be  added  to  accomplish 
this,  in  addition,  this  new  proposed 
liability  provision  would  be  referenced 
in  the  defense  provision  in  40  CFR 
8a28(g)(3). 

(4)  Presumptively  Liable  Parties  at 
Unbranded  Facilities:  The  Agency 
believes  that  refiners  who  actually 
produced  gasoline  found  to  exceed  RVP 
standards  at  unbranded  retail  and 
wholesale  purchaser-consumer  facilities 
should  be  added  as  presumptively  liable 
parties  for  such  violations,  as  should 
importers  »*o  actually  imported  such 
gasoline.  A  new  40  CFR  80.28(f)(5)  is 
proposed  which  is  identical  to  current 

S  80.28(d)(3).  This  provision  would 
parallel  the  treatment  of  such  refiners 
and  importers  for  violations  found  at 
unbranded  distributor  facilities  and 
ethanol  blending  plants.  In  addition,  this 
new  proposed  Lability  provision  would 
be  referenced  in  the  defense  provision  at 
4U  CFR  60.2S(g)(2). 

(5)  Refiner/ Importer  Test  Results 
Defense:  The  volatility  regulations 
currently  provide  that  where  a  refiner  or 
importer  is  presumed  liable  for  a 
violation  detected  at  a  carrier's  facility, 
an  unbranded  distributor  facility,  or  an 
unbranded  ethanol  plant  the  refiner  or 
importer  can  establish  a  defense  by 
presenting  (among  other  things)  test 
results  which  evidence  that  the  gasoline 
in  question  was  in  compliance  with  the 
applicable  standard  when  it  was 
delivered  to  the  next  party  in  the 
distribution  system  (see  40  CFR 
80.28(g)(2)(ii)).  Similarly,  when  a  refiner 
is  presumed  liable  for  a  violation 
detected  at  a  branded  distributor 
facility,  reseller  facility,  ethanol 
blending  plant,  retail  outlet  or 
wholesale  purchaser-consumer  facility, 
an  element  of  its  defense  is  to 
demonstrate  that  the  gasoline  in 
question  was  in  compliance  when 


transported  from  the  refinery  (see  40 
CFR  80.28(gK4)(i)). 

For  the  1989  volatility  control  season 
the  Agency  established  a  policy  that  if  a 
refiner  or  importer  has  a  test  result 
which  is  at  least  0.5  psi  below  the 
standard,  and  the  violation  is  not  more 
than  0.5  psi  above  the  standard,  and  if 
there  is  no  reason  to  believe  the  party's 
test  result  is  invalid,  then  the  test  result 
would  be  deemed  to  meet  the  applicable 
defense  element  described  above.  The 
Agency  believes  that  this  policy  has 
been  helpful  in  encouraging  prudent 
industry  compliance  assurance 
measures  and  plans  to  continue  the 
policy  during  subsequent  volatility 
control  seasons.  If  further  developments 
or  comments  show  the  need  to  change 
the  policy,  the  Agency  will  make 
appropriate  changes. 

The  Agency  is  also  proposing  that 
refiners  and  importers  may  use  for  a 
defense  test  methods  other  than  the 
method  included  in  appendix  E.  if 
adequate  correlation  is  demonstrated. 
This  will  allow  additional  flexibility 
without  affecting  the  quality  of  the 
information  needed  to  satisfy  the 
defense. 

(6)  Carrier.  Distributor  and  Ethanol 
Blender  Defenses  to  Presumptive 
Liability:  The  regulations  had  provided 
that  where  a  carrier,  distributor  or 
ethanol  blender  was  presumed  liable  for 
a  violation,  the  party  could  establish  a 
defense  by  presenting  (among  other 
things)  bills  of  lading  or  documents  from 
the  supplier  of  the  gasoline  which 
represented  that  the  gasoline  was  in 
comphance  with  the  applicable  standard 
when  delivered  (see  40  CFR 
80.28(g){l)(i)(carrier); 
(g)(3)(ii)(di8tributor);  and  (g)(6)(ii) 
(ethanol  blender).  However,  this 
element  of  defense  as  applied  to  carrim 
has  been  ruled  invalid  by  the  U.S,  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  because  the  Agency  had  not 
explained  why  carriers  had  to  supply 
documents  making  a  representation 
attesting  to  the  lawfulness  of  the 
shipment  when  the  Agency  had  not 
required  shippers  to  provide  such 
documentation.  See  National  Tank 
Truck  Carriers  v.  EPA  CA  Na  89-1289 
(D.C.  Cir.  )une  26, 1990).  The  court 
invaUdated  this  dociunentation 
requirement,  and  remanded  the  matter 
to  the  Agency.  EPA  could  reinstate  the 
documentation  element  of  the  defense  if 
it  provided  further  explanation 
adequately  meeting  the  objections 
raised  in  diat  case,  or  if  EPA  added  a 
requirement  that  such  docimientation  be 
furnished  to  carriers  by  parties  such  as 
refiner-sellers. 


The  Agency  is  proposing  at  this  time 
to  revoke  the  documentation 
requirement  which  was  stricken  by  the 
court  in  National  Truck.  The  Agency  is 
not  seeking  to  reinstate  this 
requirement,  but  instead  will  rely  on  the 
other  elements  of  the  affirmative 
defense  required  under  the  regulations, 
which  were  upheld  by  the  court.  The 
other  elements  of  the  defense  are 
demonstration  of  an  oversight  program 
for  monitoring  gasoline  volatility,  and 
demonstration  that  the  violation  was  not 
caused  by  the  defendant  his  employees.  * 
or  agents. 

The  Agency  points  out  that  to  prove 
another  defense  element  Le.,  that  the 
party  did  not  cause  the  alleged  violation 
(see  40  CFR  80.28(g)(l)(iii)  (carrier),* 
(g)(3)(i)  (distributor),  and  (g)(6Hi) 
(ethanol  blender)),  the  parties  often 
produce  some  documentation.  In  order 
to  show  that  it  did  not  cause  a  violation, 
a  party  may  provide,  among  other 
things,  information  about  the  source  of 
the  gasoline  in  its  possession  or  controL 
including  the  supplier,  the  date,  place 
and  modUe  of  transfer  and  the  volume 
and  specifications  of  the  gasoline  when 
supplied.  This  information  is  often 
shown  through  documents  such  as  bills 
of  lading,  invoices,  delivery  tickets. 
loading  documents  or  reports  of  gasoline 
quantity  and  quality.  To  establish  the 
defense,  it  is  not  necessary  and  EPA 
does  not  require  that  there  be 
documents  with  a  representation  that 
the  gasoline  was  in  compliance  wbea 
delivered,  the  type  of  documentation 
invalidated  in  the  National  Tank  case. 
The  Agency  emphasizes  that  it  makes 
its  determination  on  a  case-by-case 
basis,  in  light  of  all  the  facts.  The 
Agency  does  not  require  that  any 
documentation,  or  any  particxilar 
documentation,  be  shown  if  the  party 
can  establish  in  other  ways  that  the 
party  did  not  cause  the  violation. 

In  a  separate  proceeding,  the  Agency 
has  issued  a  final  rulemaking  governing 
diesel  fuel  desulfurization.*  That 
rulemaking  provides  for  defenses 
against  liability  identical  to  the  defenses 
proposed  in  today's  action.  In  the 
desulfurization  rule,  the  Agency  stated  it 
was  considering  adding  a  new  provision 
to  the  rule,  in  response  to  National 
Tank,  which  would  have  required 
suppliers  and  shippers  to  maintain  and 
provide  certification  to  downstream 
parties  that  the  fuel  meet  the 
requirements  of  the  regulation.  55 ! 
34135.  (August  21. 1990).  However,  given 


•  ThU  dtt  is  ID  tha  curreot  ragulatioa.  The 
propoMd  reviiion*  would  radMignate  thii  •• 

*  SS  FK  34120  (Augast  21.  ISSO) 
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the  discussion  above  regarding 
volatility,  the  Agency  has  opted  instead 
not  to  propose  any  requirement  that  the 
receiving  party  must  produce  such 
certification  to  EPA  to  establish  a 
defense  to  liability. 

The  proposed  amendments  also 
provide  for  reorganizing  the  order  of 
subsections  (ii)  and  (iii)  of  {  80.28(g)(1) 
and  for  renumbering  of  the  subsections 
within  §  80.28(g)(3)  and  (8)  to  achieve 
parallel  construction. 

(7)  Container  Closure  Specifications: 
The  Agency  believes  that  the 
specification  for  container  closure  in 
section  4.2  of  appendix  D  is  incomplete. 
The  purpose  of  this  provision  was  to 
prevent  the  loss  of  vapors  through  the 
cap  and  container.  Testing  data 
obtained  on  Teflon-lined  caps  on  Boston 
Round  Bottles  have  been  placed  in  the 
docket  which  we  believe  show  these 
caps  to  be  satisfactory.  We  are 
proposing  that  testing,  such  as  that 
described  in  the  testing  data  submitted 
to  the  docket,  be  performed  on  caps  to 
be  used  for  container  closure.  The 
advantage  in  using  a  performance 
specification  is  the  flexibility  it  allows. 
The  Agency  is  able  to  evaluate  and  use 
better  and  less  expensive  materials  as 
they  are  made  available.  We  are 
proposing  to  revise  section  4.2  in 
appendix  D  to  require  that  a  certain 
performance  be  shown  through  specified 
testing  procedures  before  a  new  cap 
may  be  used  under  the  sampling 
regulations. 

(8)  Sampling  when  a  tank  has  recently 
been  loaded  or  unloaded:  The  Agency 
believes  part  of  the  Note  following 
section  8  of  appendix  D  may  be 
misleading.  The  Note  ciurently  states 
that  metal  or  conductive  objects  should 
not  be  lowered  into  a  tank  or  suspended 
in  a  compartment  or  tank  which  is  being 
filled  or  immediately  after  cessation  of 
pumping.  A  waiting  period  of  one  minute 
is  recommended  to  allow  for  the 
relaxation  of  any  electrostatic  charge. 
The  Agency  is  proposing  to  make  two 
changes  to  the  Note.  First,  it  is  being 
proposed  that  no  object  or  material  (not 
just  metal  or  conductive)  should  be 
lowered  into  a  tank  which  is  being  filled 
or  which  has  just  recently  been  filled. 
Second,  the  waiting  period  to  be  sure 
the  electrostatic  charge  has  relaxed 
enough  to  put  objects  safely  into  the 
tank  is  proposed  to  be  increased  bom 
one  to  5  minutes,  to  assure  safety  in 
extraordinary  circumstances. 

(9)  Size  of  sample  containers:  The 
benefits  of  sample  containers  smaller 
than  the  quart  containers  currently 
required  in  the  regulation  are  lower 
handling  costs  and  safety.  The  potential 
disadvantage  is  that  they  may  not  be 
able  to  obtain  and  deliver  equivalent 


test  results.  However,  results  of  an  early 
study  comparing  vapor  pressure 
samples  in  pints  versus  quarts  indicated 
there  is  no  significant  difference 
between  the  two  sizes  of  sample 
containers.  The  analyses  were 
performed  on  the  digital  Herzog  semi- 
automatic vapor  pressure  analyzer. 

A  second  analysis  was  performed 
comparing  4  ounce  (oz)  and  one-quart 
containers  and  the  testing  was 
performed  with  the  Setavap  vapor 
pressure  analyzer.  The  4  oz  samples 
were  collected  using  a  venturi  sampler 
that  extracts  a  portion  of  the  flow  from  a 
modified  nozzle  extension  used  for 
service  station  vapor  pressure  samples. 
The  quarts  were  sampled  using  a  nozzle 
extension  that  was  designed  for  a  one- 
quart  Boston  Round  bottle.  The 
measured  values  for  the  quarts  versus 
the  4  oz  samples  were  equivalent. 

A  third  evaluation  was  performed 
using  the  Herzog  and  Setavap  test 
methods  and  sampling  from  a  storage 
tank  using  the  spot  and  ell  levels 
sampling  techniques.  This  evaluation 
showed  that  one  quart  versus  4  oz  spot 
samples  gave  equivalent  results. 
However,  all-levels  samples  for  three 
terminal  tanks  indicate  a  difference 
between  the  quarts  and  4  oz  bottles.  We 
believe  the  difference  is  due  to  fill  rate 
variations  encountered  during  the  all- 
levels  bottle  sampling  procedure.  All  of 
the  above  data  have  been  put  in  the 
rulemaking  docket.  The  Agency  is 
proposing  to  change  appendix  D,  section 
12.2,  to  allow  sample  containers  to  be  as 
small  as  4  ounces. 

The  Agency  is  concerned  that  it  may 
be  necessary  to  limit  sample  container 
opening  diameters  in  order  to  minimize 
vapor  losses  during  sample  collection 
and  delivery  to  the  laboratory.  This 
concern  arises  from  the  proposal  to 
allow  smaller  volume  containers  (less 
than  1  quart).  As  sample  size  decreases, 
vapor  loss  sensitivity  increases.  Limiting 
the  size  of  the  container  openings  may 
provide  better  control  over  vapor  losses 
during  sample  collection  and  handling, 
thus  assuring  a  representative  sample  of 
the  storage  tank  contents.  The  Agency  is 
interested  in  receiving  comments  on  this 
issue. 

(10)  Apparatus  for  beaker  or  bottle 
sampling:  Section  11.2.1  in  appendix  D 
recommends  the  opening  of  the  bottle  or 
beaker  to  be  %  inch  (19  mm).  The 
Agency  believes  it  may  be  necessary  to 
limit  the  sample  container  opening 
diameter  for  the  smaller  sample  bottles 
in  order  to  obtain  a  sample  which  is  70- 
85  percent  full.  Therefore,  the  Agency  is 
proposing  to  change  section  11.2.1  in 
appendix  D  by  listing  recommended 
diameters  of  Uie  opening  or  the 


restrictor  size  for  particular  container 
volumes. 

(11)  Nozzle  Extension  Devices:  Since 
the  Agency  is  proposing  to  use  smaller 
sample  bottles  an  additional  nozzle 
extension  device  is  needed.  Therefore, 
the  Agency  is  proposing  to  add  Figure  7b 
to  appendix  D. 

(12)  Spacer  for  Nozzle  Sampling:  Due 
to  safety  concerns  the  Agency  is 
proposing  to  change  Figure  6  in 
appendix  D.  The  change  would  be  to 
recommend  that  non-ferrous  (non- 
sparking)  material  be  used  instead  of 
steel. 

(13)  Nozzle  sampling  procedure:  Due 
to  the  additional  bottle  size  and  nozzle 
extension  device  which  the  Agency  is 
proposing,  EPA  is  also  proposing  to  add 
an  additional  retail  sampling  procedure. 
With  this  additional  procedure  the  old 
section  11.5.2  of  appendix  D  would  be 
changed  to  11.5.2.1  and  the  new  section 
would  be  11.5.2.2.  In  both  sections 
11.5.2.1  and  11.5.2.2  the  Agency  is 
proposing  to  allow  the  sample  container 
to  be  filled  from  70  to  85  percent.  This 
change  will  permit  the  maximum 
allowable  HII  level  to  be  the  same  as  it 
is  in  the  bottle  or  beaker  sampling. 

(14)  Sampling  Open  Tanks:  Section 

12.4,  appendix  D,  is  proposed  to  be 
revised  by  eliminating  the  requirement 
to  pour  off  the  sample  to  70-^  percent 
full.  The  sample  would  have  been  taken 
by  the  method  in  section  11.2  which 
allows  the  container  to  be  70-85  percent 
full  when  withdrawn  from  the  gasoline. 

(15)  Sampling  Closed  Tanks:  Section 

12.5,  appendix  D,  is  proposed  to  be 
revised  to  make  it  consistent  with  the 
changes  made  in  the  corrections  notice 
on  June  27, 1989  (54  FR  27016).  In  the 
corrections  notice  section  12.6  was 
eliminated  and  section  12.7  was 
renumbered  12.8.  The  sections 
referenced  in  section  12.5  became 
incorrect  and  this  proposed  change 
would  correct  them. 

(16)  Test  method  to  be  used  to 
determine  compliance  with  the 
volatility  regulations:  Throughout  the 
1389  and  1990  enforcement  seasons  the 
Agency  used  the  digital  version  of 
Method  2 — Herzog  Semi- Automatic 
Method  in  appendix  E  to  enforce  the 
volatility  regulations.  At  this  time,  the 
Agency  is  considering  removing  the 
current  test  methods  contained  in 
appendix  E  and  requiring  the  use  of  a 
new  testing  methodology  which  appears 
to  be  more  accurate  than  the  methods 
that  were  available  when  the  volatility 
regulations  were  promulgated.  This  new 
method  has  been  written  to  allow  the 
Setavap,  Grabner  field  and  Grabner 
laboratory,  and  possibly  the  Southwest 
Research  Institute  (SwRI)  instruments  to 
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be  used  for  RVP  testing.  In  this  method, 
a  known  volume  of  air-saturated  fuel  at 
32-40  'F  is  introduced  into  an 
evacuated,  thermostatically  controlled 
test  chamber.  The  internal  volume  of  the 
test  chamber  is  or  becomes  five  times 
that  of  the  total  test  specimen 
introduced  into  the  test  chamber.  After 
the  injection,  the  test  specimen  is 
allowed  to  reach  thermal  eiquilibrium  at 
the  test  temperature,  100  'F  (37.8  'C). 
The  resulting  pressure  increase  is 
measured  with  an  absolute  pressure 
measuring  device  whose  volume  is 
included  in  the  total  of  the  test  chamber 
volume.  The  measured  pressure  is  the 
sum  of  the  partial  pressures  of  the 
sample  and  the  dissolved  air. 

This  test  method  comes  directly  from 
the  American  Society  for  Testing  and 
Materials  (ASTM)  "Emergency  Standard 
Test  Method  for  Vapor  Pressure  of 
Petroleum  Products  (Mini  Method)",  ES- 
15-90.  However,  the  Agency  has 
deviated  from  ES-15-90  in  two 
significant  areas.  First,  the  Agency  is 
publishing  reference  material  pressures 
for  five  pure  compounds.  This  is  to 
address  analysis  credibility  through  the 
quantification  of  bias.  The  present  EPA 
and  all  the  ASTM  vapor  pressure 
methods  make  no  attempt  to  do  so. 
Present  conformance  is  based  primarily 
on  the  operator  following  the  steps 
outlined  in  the  procedure.  Historically, 
this  has  disguised  errors  due  to 
variations  in  the  internal  volume  of  the 
pressure  gauge  or  transducer.  Having  no 
reference  materials  also  eliminates  a 
typical  analytical  tool  for  determining 
test  quality. 

The  second  area  where  the  Agency 
differs  from  ASTM  is  to  have  a  single 
method  that  would  group  the  evacuated 
chamber  instruments  in  ASTM  ES-15-90 
with  the  expansion  type  instruments 
such  as  the  portable  Grabner  and  the 
Southwest  Research  Institute 
Instrument.  The  portable  Grabner  is  not 
in  any  present  ASTM  test  method.  It 
was,  however,  used  by  the  Agency  to 
screen  vapor  pressure  samples  in  the 
field  during  the  1990  enforcement 
season.  The  Agency's  experience  is  that 
it  does  produce  re9ults  equivalent  to  the 
instruments  covered  in  ES-15-90.  The 
SwRI  instrument's  procedure  is 
documented  in  ASTM's  "Emergency 
Standard  Test  Method  for  the  Vapor 


Pressure  of  Petroleum  Products 
(Automatic  Method)",  ES-14-90.  The 
SwRI  device  is  very  similar  in  operation 
and  principal  to  the  portable  Grabner. 
However,  the  SwRI's  method  of 
calibration  is  different  than  the  portable 
Grabner.  The  Agency  believes  that  the 
SwRI  instrument  would  conform  to  our 
method  if  calibrated  as  described  in  this 
method.  The  Agency  is  interested  in 
receiving  comments  on  whether  the 
SwRI  Instrument  should  be  included  in 
the  proposed  new  test  method. 

The  proposed  test  method  is  specific 
enough  to  increase  lab  to  lab  precision 
over  the  methods  currently  in  appendix 
E  of  the  volatility  regulations.  It  would 
provide  objective  measures  for  quality 
control.  The  Agency  prefers  this  method 
for  volatihty  enforcement  for  those 
reasons. 

In  addition,  an  offset  or  difference  in 
test  results  apparently  exists  between 
the  test  methods  currently  in  appendix  E 
of  the  volatility  regulations,  which  the 
Agency  believes  should  be  addressed. 
The  offset  discussed  below  is  a 
difference  found  in  test  results  believed 
to  be  caused  by  equipment  tolerances 
which  may  be  too  broad.  A  summary  of 
offsets  as  measured  by  an  ongoing  EPA 
study  and  a  1987  ASTM  program  has 
been  placed  in  the  docket.  "Hie  largest 
offset  measured  by  EPA's  correlation 
program  is  between  the  gauge  model 
Herzog  vapor  pressure  analyzer  and  the 
digital  version  of  the  Herzog  analyzer 
(both  currently  allowed  under  Method  2 
of  appendix  E).  A  similar  but  smaller 
offset  exists  between  the  digital  Herzog 
and  the  manual  tank  and  gauges  method 
set  forth  in  Method  1  of  appendix  E 
Both  offsets  show  the  digital  Herzog 
reading  to  be  higher.  Data  obtained  from 
the  1987  ASTM  correlation  of  different 
vapor  pressure  test  methods  indicate 
equal  offsets  between  the  digital  Herzog 
and  both  the  manual  equipment  and  the 
gauge  Herzog.  In  addition,  these  data 
indicate  a  larger  offset  than  what  the 
EPA  correlation  program  showed. 

EPA  believes  that  the  major  source  of 
offsets  and  of  the  variability  between 
the  two  types  of  Herzog  equipment  is 
the  unspecified  temperature  and  volume 
of  the  pressure  measurement  device. 
This  was  identifled  by  EPA  by 
evaluating  the  RVP  of  pure  compounds 
with  a  gauge  and  transducer 


individually  and  in  parallel,  by 
increasing  the  volume  of  the  air  chamber 
volume  alone,  and  by  the  careful 
measurement  of  the  volume  of  the 
gauges  and  transducers  used  in  the 
study.  Variation  in  the  pressure 
measurement  device's  volume  causes  an 
opposite  and  proportional  effect  on 
measured  RVP.  The  Agency  believes 
that  the  digital  Herzog  unit  provides 
more  accurate  measurement  of  RVP 
than  the  other  measurement  methods 
currently  in  the  regulations. 

The  following  testing  options  are 
being  considered  by  the  Agency: 

Option  1.  The  Agency  is  considering 
requiring  the  use  of  the  new  test  method 
and  removing  Methods  1  and  2  from  the 
regulations.  Once  promulgated,  the 
Agency  would  use  the  new  method  for 
enforcement  testing  and  would 
specifically  be  using  the  Grabner  field 
unit.  The  Agency  realizes  that  this  may 
create  a  hardship  for  refiners  who 
already  have  test  equipment  not 
specified  in  this  new  method.  Therefore, 
we  are  considering  allowing  test 
methods  that  correlate  with  the  new 
method  in  the  regulation  to  be  used  for  a 
defense.  A  correlation  equation  would 
be  applied  to  the  test  results  obtained 
by  the  new  method  to  convert  the  value 
to  Reid  vapor  pressure.  EPA  has 
empirically  derived  a  correlation 
equation  from  numerous  repeat 
measurements  comparing  the  digital 
Herzog  (Method  2)  to  the  Setavap  and 
portable  Grabner  devices  (new  method). 
ASTM  has  derived  a  similar  empirical 
equation  (giving  virtually  identical 
values)  by  comparing  results  from 
various  devices  of  Methods  1  and  2  with 
several  devices  of  the  new  method. 

Table  1  below  shows  the  data  from 
which  the  EPA  correlation  equation  was 
generated.  In  this  table,  Column  2 
contains  results  from  EPA's  digital 
Herzog.  Colunms  3  and  6  contain  the 
measured  pressure  from  Setavap  and 
the  laboratory  Grabner  respectively. 
Columns  4  and  7  are  the  diy  vapor 
pressure  equivalent  values  derived  from 
the  pooled  Method  1  and  2  analyses  from 
all  the  labs  in  the  study.  Columns  5  and 
8  are  the  Agency's  derived  dry  vapor 
pressure  equivalent  vapor  pressures  for 
the  two  new  instruments.  "The  ASTM 
equation  predicts  slightly  lower  values 
for  dry  vapor  pressure  equivalent. 
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Table  1.— ASTM  Summary  from  1988  ASTM  Correlation  Program 


ES15 
(pst) 


D4953(CFR40) 


(Method  1) 
(P«) 


(Methods) 
(psi) 


RepealabCly— 

RepfoducfeMy.. 


±0.16 
±0.28 


±0.26 
±1X30 


±0.26 
±0M 


EPA  Data  from  1988  ASTM  Correlation  Program 


SanptelD 


Heaojj— 

Meaeured 

pressure 

(psi) 


Setavap 


pressure 
(psi) 


ASTM 
OVPE(ps 


EPA  DVPE 
(P«) 


Grabner 


Measured 

pressure 

(P80 


ASTM 
DVPE(psO 


EPA  DVPE 
(P^ 


88-10A  .... 

88-tOA.„. 
8a-11A__ 

88-11A 

88-12A .._ 
88-12A.... 
88-13A.._ 
88-13A_ 
88-14A__ 
88-14A_„ 

88-15 

86-15 

88-1  A_. 

8e-1A 

88-2A 

86-2A 

88-3A_ 

8d-3A___ 

88-4A 

88-4A 


88-6A.... 

88-6A.... 

88-7A.... 

88-7A„ 

88-8A-.. 

88-8A.-. 
nn  ft* 

88-aA„ 


Average  pressure.. 


RepeataMity.. 


9.23 

6.10 

13.86 

13.96 

11.13 

11.06 

7.10 

7.16 

12.19 

1^16 

3.15 

3.16 

6i32 

t2T 

8.91 

8.78 

10.00 

.iao7 
laio 

10.03 

11.33 

11.36 

7JS 

7M 

9JB6 

•.84 

15.36 

15.32 

9.739 

0.165 


10.03 
9.95 

15.00 

14.06 

11.96 

11.78 

7.63 

7«3 

13.06 

13.09 

3.49 

3.47 

6.96 

6.96 

9.60 

9.64 

10.81 

10.80 

10.81 

1086 

1Z22 

12.25 

8.83 

8.83 

10.60 

10.73 

16.39 

16.44 

10.544 

ai51 


9,13 

9.06 

13.93 

13.91 

11.02 

10.82 

7.00 

7.00 

12.05 

1^06 

2.82 

2.80 

6.19 

6.19 

8.71 

8.78 

9.89 

9.88 

9.88 

0.93 

11.24 

11.27 

7.97 

7.97 

9.68 

9.80 

15.26 

15.32 

9.626 


9.24 

9.17 

13.99 

13.97 

11.11 

10.91 

7.14 

7.14 

12.14 

12.17 

2.99 

2.97 

6.32 

6.32 

8.83 

8.87 

9.99 

9.98 

9.99 

10.03 

11.34 

11.37 

8.09 

8.09 

9.78 

9.91 

15.32 

15J7 

9.733 


10.09 

9.97 

14J0 

14.82 

11.92 

11.86 

7.86 

7.84 

13.06 

13.06 

3.62 

3.66 

7.01 

6.99 

9.61 

9.70 

10.74 

10.74 

10.80 

10.79 

12.16 

12.25 

9.02 

6.89 

10.73 

10.74 

16.49 

16.46 

10.564 

0.138 


9.19 

9.07 

13.83 

ia76 

10.96 

10.90 

7.0* 

7.02 

1Z06 

12.06 

2.94 

2.96 

&22 

6l20 

8.72 

aai 

ft82 

SJ2 

9.87 

9.86 

11.19 

11.27 

8.16 

8i08 

081 

9.82 

1&3e 

15.33 

9445 


OJO 

9.18 

13.90 

13.82 

11.05 

10.90 

7.17 

7.15 

yzu 

1^14 

3.11 

3.15 

&36 

6.34 

8.84 

8.93 

9.92 

9.92 

9.96 

9.97 

11.28 

11.38 

8.28 

8.15 

9.91 

9.92 

15.42 

15.39 

9.752 


EPA  proposes  to  use  the  following 
correlation  equation  for  the  new  test 
method  (Setavap  and  Grabner): 

RVP=0.956  X-0.347  [Where  X  is  the  total 
measured  pressure  in  psi.) 

The  measured  pressure  number  ("X") 
is  measured  directly  by  the  instruments 
as  total  vapor  pressure  in  psi. 

Data  supporting  the  correlation 
equation  for  the  new  test  method  has 
been  placed  in  the  docket  The  Agency 
believes  that  the  new  method  has  been 
written  to  allow  the  use  of  the  SwRI 
instrument.  At  this  time,  however,  the 
Agency  does  not  have  data  to  support 
the  use  of  the  factor  for  this  method  to 
be  used  with  the  SwRI  instrument. 
Therefore,  the  Agency  will  continue  to 
evaluate  the  SwRI  instrument  and 
requests  comments  and  data  to  be 
submitted  in  support  of  a  correction 
factor  to  be  used  with  the  instrument. 
As  stated  previously  the  Agency  will 
review  all  additional  data  and 


determine  if  the  SwRI  instnunent  should 
be  included  in  the  new  method. 

Option  1  is  the  most  desirable  option 
to  the  Agency,  given  the  test  procedure's 
increase  in  accuracy,  increase  in  lab  to 
lab  precision,  and  objective  measures 
for  quality  control. 

Option  2.  Continue  to  use  the  methods 
in  appendix  E  for  testing  of  samples  for 
enforcement  but  allow  the  use  of  other 
test  methods  not  in  the  regulations  if 
adequate  correlation  is  demonstrated 
for  defense  testing.  Currently  in  the 
regulation,  refiners  and  importers  must 
use  a  method  in  the  regulations  for  a 
defense  (section  80.28  (g)(2){ii)).  This 
option  would  allow  the  flexibility  for 
refiners  and  importers  to  use  other 
methods  for  which  adequate  correlation 
has  been  demonstrated  with  the 
methods  in  appendix  E. 

Option  3.  The  regulations  would 
continue  to  include  Methods  1  and  2, 
and  the  new  method  would  be  added  as 
Method  3.  A  correction  factor  would  be 


applied  to  the  test  results  of  any 
appendix  E  test  method  used  other  than 
the  digital  Herzog  method.  Such  a 
correction  factor  would  be  based  upon 
the  pressure  measurement  device 
volume  being  used  and/or  upon 
correlation  testing  with  the  EPA 
laboratory.  A  correlation  equation 
would  be  used  to  convert  the  value 
found  using  Method  3  to  Reid  vapor 
pressure.  The  following  are  correction 
factors  considered  appropriate  by  the 
Agency: 


Test  noethod 

Correction  (actor  (psi) 

Method  1 

(1.0+(gaugevol.  (ml))/ 

Method  2  (Analog) 

Method  2  (DiflitaO 

625  ml)*X 
t10+(9augevol.  (ml))/ 

625  mll'X 
1*X 

Method  3  (Includes 
Setavap  Grabner). 

0.056  X-0.347 

Where  X  is  the  total  measured  pressure 
in  psi. 
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Data  supporting  these  factors  have 
been  placed  in  the  docket  As  in  Options 
1  and  2,  this  option  would  allow  other 
test  methods  not  in  the  regulations  to  be 
used  for  a  defense  if  adequate 
correlation  is  demonstrated. 

Option  4.  The  California  Air 
Resources  Board  (CARB)  has  recently 
adopted  an  automated  test  method 
based  upon  ASTM  ES-15-90.  CARB 
conducted  a  joint  government  and 
industry  comparative  testing  program  to 
correlate  the  Setavap,  laboratory 
Grabner,  and  portable  Grabner 
instruments  to  CARB's  ASTM  D323-58, 
wet  manual  testing  method.  The  results 
of  this  testing  program  are  summarized 
in  a  CARB  staff  report  enUtled  'Test 
Method  For  The  Vapor  Pressure  Of 
Gasoline."  dated  September  27, 1990.  It 
is  available  for  inspection  in  the  Air 
Docket.  Option  4  is  to  adopt  the  CARB 
automated  method  and  correlate  all  of 
the  existing  test  methods  to  D323-58. 

The  Agency  is  interested  in  receiving 
comments  on  these  options  and  will 
consider  other  options  proposed  by 
commenters. 

(17)  Gauge  Method  Cleaning 
Procedure:  The  Agency  has  found  a 
possible  source  of  error  in  the  gauge 
method  (Method  1)  cleaning  procedure. 
(Section  8.5  of  appendix  E,  Method  1). 
EPA  has  received  comments  that 
measured  vapor  pressure  declines  for 
pure  compounds  due  to  condensed 
liquid  in  the  gauge.  In  these  cases  the 
gauges  were  cleaned  in  accordance  with 
the  EPA  and  ASTM  methodologies.  The 
commenter  applied  a  pulsed  vacuum  in 
addition  to  the  regular  cleaning 
procedure.  This  area  may  need  further 
study.  We  are  not  proposing  a  change  to 
the  regulations  at  this  time  but  are 
asking  for  comments  on  possible 
solutions.  Based  on  these  comments, 
changes  to  this  provision  may  be  made 
in  the  final  revisions. 

(18)  Sampling  n^ethod preference:  In 
the  Direct  Final  Rule  published  on  June 
25, 1990  at  55  FR  25833.  the  Agency 
discussed  sampling  method  preference. 
At  that  time  the  preferred  method  of 
taking  a  sample  from  a  storage  tank  was 
the  "all-levels  sample."  Since  the 
publication  of  those  revisions  the 
Agency  has  received  comments 
indicating  that  a  running  sample  should 
be  used  when  tank  sampling  instead  of 
the  all  levels  sample.  The  Agency  is 
interested  in  receiving  comments  on  this 
issue. 

in.  Public  Participation 

EPA  desires  full  public  participation 
in  arriving  at  final  decisions  in  this 
rulemaking  action.  EPA  solicits 
comments  on  all  aspects  of  today's 
proposal  from  all  interested  parties. 


Wherever  applicable,  full  supporting 
data  and  detailed  analysis  should  also 
be  submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments. 
Commenters  are  especially  encouraged 
to  provide  specific  suggestions  for 
changes  to  any  aspects  of  the  proposal 
that  they  beUeve  need  to  be  modified  or 
Improved.  All  comments  should  be 
directed  to  the  Air  Docket,  Docket  No. 
A-85-21  (see  ADDRESSES). 

IV.  Paperworii  Reduction  Act 

The  information  collection 
requirements  contained  in  the  volatility 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  seq., 
and  have  been  assigned  OMB  control 
number  2060-0178.  Public  recordkeeping 
burden  is  estimated  to  be  approximately 
1  hour  a  year  per  facility.  It  is  not 
anticipated  that  the  revisions  being 
proposed  today  will  have  any  impact  on 
the  recordkeeping  burden.  Send 
comments  regarcHng  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chief, 
Information  Policy  Branch,  PM-223,  U.S. 
Environmental  Protection  Agency,  401  M 
St.  SW..  Washington.  DC  20460.  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

V.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  an  action  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
proposed  action  is  not  major  because  it 
is  not  likely  to  result  in: 

(1)  An  annual  e^ect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  efi'ect  on 
competition,  employment  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  effects  of  this  action  are  to  revise 
the  volatility  regulations  by  clarifying 
some  parts  of  the  liability  provisions, 
amending  the  defenses  to  liability, 
adding  a  test  exemption  section,  and 
revising  the  sampling  and  testing 
procedures.  These  revisions  do  not  add 
any  burden  to  the  regulated  industry. 
Under  these  circumstances,  this 
proposed  rule  is  not  likely  to  result  in 


the  conditions  described  in  Executive 
Order  12291. 

VL  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibihty  Act  5 
U.S.C.  601  et  seq.,  EPA  is' required  to 
determine  whether  a  regulation  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  so 
as  to  require  a  Regulatory  Impact 
Analysis.  For  all  Uie  reasons  described 
in  section  IV  and  in  the  Volatility  Rule 
(54  FR  11883)  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
entities  in  the  regulated  industry.  There 
are  no  additional  reporting  requirements 
in  the  proposed  regulations.  Therefore, 
there  is  no  significant  impact  on  small 
entities. 

Vn.  statutory  Authority 

Authority  for  the  actions  proposed  in 
this  notice  is  granted  to  EPA  by  sections 
114.  211.  and  301  of  the  Clean  Air  Act  (42 
U.S.C.  7414.  7545,  and  7601). 

list  of  Subjects  in  40  CFR  Part  80 

Fuel  additives.  Gasoline,  Motor 
vehicle  pollution,  Penalties,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  27. 1991. 
William  K.  ReUly, 

Administrator. 

For  the  reasons  set  out  in  the  preamble, 
part  80  of  title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
to  read  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80  is 
proposed  to  continue  to  read  as  follows: 

Authority:  Sections  114. 211  and  301(a)  of 
the  Clean  Air  Act  as  amended.  42  U.S.C  7414. 
7545,  and  7601(a). 

2.  Section  80.27  is  proposed  to  be 
amended  by  revising  paragraph  (c)  and 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

9  80.27    Controls  and  prohibitions  on 
gasottne  votatlUty. 

(c)  Liability.  LiabiUty  for  violations  of 
paragraph  (a)  of  this  section  shall  be 
determined  according  to  the  provisions 
of  S  80.28.  Where  the  terms  refiner, 
importer,  distributor,  reseller,  carrier, 
ethanol  blender,  retailer,  or  wholesale 
purchaser-consumer  are  expressed  in 
the  singular  in  S  80.28,  these  terms  shall 
include  the  plural. 

(e)  Testing  exemptions.  (l)(i)  Any 
person  may  request  a  testing  exemption 
by  submitting  an  application  that 
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includes  ail  the  information  listed  in 
paragraphs  (e)  (3],  (4).  (5)  and  (6)  of  this 
•taction  to:  Director  (EN-397F).  Field 
Operations  and  Support  Division,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW^  Washington,  DC  20460. 

(ii)  For  purposes  of  this  section, 
"testing  exemption"  means  an 
exemption  from  the  requirements  of 
§  80.27(a)  that  is  granted  by  the 
Administrator  for  the  purpose  of 
research  or  emissions  certification. 

(2)(i)  In  order  for  a  testing  exemption 
to  be  granted,  the  applicant  must 
demonstrate  the  following: 

(A)  The  proposed  test  program  has  a 
purpose  that  constitutes  an  appropriate 
basis  for  exemption; 

(B)  The  proposed  test  program 
necessitates  the  granting  of  an 
exemption; 

(C)  The  proposed  test  program 
exhibits  reasonableness  in  scope;  and 

(D)  The  proposed  test  program 
exhibits  a  degree  of  control  consistent 
with  the  purpose  of  the  program  and  the 
Environmental  Protection  Agency's 
(EPA's)  monitoring  requirements. 

(ii)  Paragraphs  (e)  (3),  (4),  (5)  and  (6)  of 
this  section  describe  what  constitutes  a 
sufficient  demonstration  for  each  of  the 
four  elements  in  paragraphs  (e)(2)(i)  (A) 
through  (D]  of  this  section. 

(3)  An  appropriate  purpose  is  limited 
to  research  or  emissions  certification. 
The  testing  exemption  application  must 
include  a  concise  statement  of  the 
purpose(s)  of  the  testing  program. 

(4)  With  respect  to  the  necessity  that 
an  exemption  be  granted,  the  applicant 
must  demonstrate  an  inabihty  to 
achieve  the  stated  purpose  in  a 
practicable  manner,  during  a  period  of 
the  year  in  which  the  volatility 
regulations  do  not  apply,  or  without 
pCTforming  or  causing  to  be  performed 
one  or  ^cre  of  the  prohibited  activities 
under  §  80.27(a).  If  any  site  of  the 
proposed  test  program  is  located  in  an 
area  that  has  been  classified  by  the 
Administrator  as  a  nonattainment  area 
for  purposes  of  the  ozone  national 
ambient  air  quality  standard,  the 
application  must  also  demonstrate  an 
inability  to  perform  the  test  program  in 
an  area  that  is  not  so  classified. 

(5)  With  respect  to  reasonableness,  a 
test  program  must  exhibit  a  duration  of 
reasonable  length,  affect  a  reasonable 
number  of  vehicles  or  engines,  and 
utilize  a  reasonable  amount  of  high 
volatility  fuel.  In  this  regard,  the  testing 
exemption  application  must  include: 

(i)  An  estimate  of  the  program's 
duration: 

(ii)  An  estimate  of  the  maximum 
number  of  vehicles  or  engines  involved 
in  the  test  progr!<m; 


(iii)  The  time  or  mileage  duration  of 
the  test  program; 

(iv)  The  range  of  voIatiUty  of  the  fuel 
(expressed  in  Reid  Vapor  Ptessure 
(RVP))  expected  to  be  used  in  the  test 
program;  and 

(v)  The  quantity  of  fuel  which  exceeds 
the  applioable  standard  that  is  expected 
to  be  used  in  the  test  program. 

(6)  With  respect  to  control,  a  test 
program  must  be  capable  of  affording 
EPA  a  monitoring  capability.  At  a 
minimum,  the  testing  exemption 
application  must  also  include: 

(i)  The  technical  nature  of  the  test 
program; 

(ii)  The  site(s)  of  the  test  program 
(including  the  street  address,  city, 
county,  state,  and  zip  code); 

(iii)  The  manner  in  which  information 
on  vehicles  and  engines  used  in  the  test 
program  will  be  recorded  and  made 
available  to  the  Administrator; 

(iv)  The  manner  in  which  results  of 
the  test  program  will  be  recorded  and 
made  available  to  the  Administrator. 

(v)  The  manner  in  which  information 
on  the  fuel  used  in  the  test  program 
(including  RVP  levels),  name,  address, 
telephone  number,  and  contact  person 
of  supplier,  quantity,  date  received  from 
the  supplier)  will  be  recorded  and  made 
available  to  the  Administrator 

(vi)  The  manner  in  which  the 
distribution  pumps  will  be  labeled  to 
insure  proper  use  of  the  test  fuel; 

(vii)  The  name,  address,  telephone 
number  and  title  of  the  person(8)  in  the 
organization  requesting  a  testing 
exemption  from  whom  further 
information  on  the  request  may  be 
obtained;  and 

(viii)  The  name,  address,  telephone 
number  and  title  of  the  per8on(8)  in  the 
organization  requesting  a  testing 
exemption  who  will  be  responsible  for 
recording  and  making  available  to  the 
Administrator  the  information  specified 
in  paragraphs  (e)(6)  (iii).  (iv).  and  (v)  of 
this  section,  and  the  location  in  which 
such  information  will  be  maintained. 

(7)  A  testing  exemption  will  be 
granted  by  the  Administrator  upon  a 
demonstration  that  the  requirements  of 
paragraphs  (e)  (2).  (3).  (4).  (5)  and  (6)  of 
this  section  have  been  met  The  testing 
exemption  will  be  granted  in  the  form  of 
a  memorandum  of  exemption  signed  by 
the  appUcant  and  the  Administrator  (qr 
his  delegate),  which  shall  include  such 
terms  and  conditions  as  the 
Administrator  determines  necessary  to 
monitor  the  exemption  and  to  carry  out 
the  purposes  of  this  section.  Any 
violation  of  such  a  term  or  condition 
shall  cause  the  exemption  to  be  void. 

3.  Section  80.26  is  proposed  to  be 
amended  as  follows: 


a.  Paragraphs  (b)(1).  (b)(2)  and  (f)(3) 
are  amended  by  removing  the  word 
"and"  at  the  end  of  each  paragraph; 

b.  Paragraphs  (b)(3)  and  (f)(4)  are 
amended  by  removing  the  period  at  the 
end  of  each  paragraph  and  adding  the 
words  ";  and"; 

c.  Paragraphs  (b)(4)  and  (f)(5}  are 
added; 

d.  Paragraph  (g)(l)(i)  is  removed, 
paragraph  (g)(l)(iii)  is  redesignated  as 
new  paragraph  (g)(l)(i)  and  revised,  and 
paragraph  (g)(l)(ii)  is  revised. 

e.  Paragraphs  (g)(2)  introductory  text 
(g)(2)(ii),  and  (g)(3)  introductory  text  are 
revised; 

f.  Paragraph  (g](3)(ii)  is  removed,  and 
paragraph  (g)(3)(iii)  is  redesignated  as 
new  paragraph  (g)(3)(ii)  and  revised; 

g.  Paragraph  (g)(4)(i)  is  revised; 

h.  Paragraph  (g)(6)(ii)  is  removed  and 
paragraphs  (g)(6)(iii)  and  (g)(6)(iv)  are 
redesignated  as  new  paragraphs 
(g)(6)(ii)  and  (g)(6)(iii).  respectively,  and 
revised;  and 

i.  Paragraph  (gK^)  is  revised  to  read  as 
follows: 

S  80.28    Uabinty  for  vtolaflons  of  gasoline 
volatility  controls  and  pfohttjrtlons. 

•  «        •        *        • 

(b)  •  •  * 

(4)  The  distributor  and/or  reseller, 
except  as  provided  in  paragraph  (g)(3)  of 
this  section. 

•  •        •        •        • 

(0  *  *  • 

(5)  The  refiner  (if  he  is  not  an  ethanol 
blender)  at  whose  refinery  the  gasoline 
was  produced  and/or  the  importer  at 
whose  import  facility  the  gasoline  was 
imported,  except  as  provided  in 
paragraph  (g)(2)  of  this  section. 

(g)  •  •  • 

(1)  •  *  * 

(i)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(ii)  Evidence  of  an  oversight  program 
conducted  by  the  carrier,  such  as 
periodic  sampling  and  testing  of 
incoming  gasoline,  for  monitoring  the 
volatihty  of  gasoline  stored  or 
transported  by  that  carrier. 

(2)  In  any  case  in  which  a  refiner  or 
importer  would  be  in  violation  under 
paragraphs  (b)(2),  (d)(3),  or  (f)(5)  of  this 
section,  the  refmer  or  importer  shall  not 
be  deemed  in  violation  if  he  can 
demonstrate: 

(i)  •  *  • 

(ii)  Test  results,  where  adequate 
correlation  with  the  sampling  and 
testing  methodologies  set  forth  in 
appendices  D  and  E  to  this  part  is 
demonstrated,  which  evidence  that  the 
gasoline  determined  to  be  in  violation 
was  in  compliance  with  the  applicable 
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standard  when  it  was  delivered  to  the 
next  party  in  the  distribution  system. 

(3)  In  any  case  in  which  a  distributor 
or  reseller  would  be  in  violation  under 
paragraph  (b)(4).  (c)(1),  (d)(1),  (e)(2).  or 
(f)(2)  of  this  section,  the  distributor  or 
reseller  shall  not  be  deemed  in  violation 
if  he  can  demonstrate: 

f!)  *  *.  * 

(ii)  Evidence  of  an  oversight  program 
conducted  by  the  distributor  or  reseller, 
such  as  periodic  sampling  and  testing  of 
gasoline,  for  monitoring  the  volatility  of 
gasoline  that  the  distributor  or  reseller 
sells,  supplies,  offers  for  sale  or  supply, 
or  transports. 

(4)  •  *  * 

(i)  Test  results,  where  adequate 
correlation  with  the  sampling  and 
testing  methodologies  set  forth  in 
Appendices  D  and  E  to  this  part  is 
demonstrated,  which  evidence  that  the 
gasoline  determined  to  be  in  violation 
was  in  compliance  with  the  applicable 
standard  when  transported  from  the 
refinery;  and 

•  •        •        •        • 

(6)  •  •  * 

(ii)  Evidence  of  an  oversight  program 
conducted  by  the  ethanol  blender,  such 
as  periodic  sampling  and  testing  of 
gasoline,  for  monitoring  the  volatility  of 
gasoline  that  the  ethanol  blender  sells, 
supplies,  offers  for  sale  or  supply  or 
transports;  and 

(iii)  That  the  gasoline  determined  to 
be  in  violation  contained  no  more  than 
10%  ethanol  (by  volume)  when  it  was 
delivered  to  the  next  party  in  the 
distribution  system. 

(7)  In  paragraphs  (g)(l)(i),  (g)(2)(i), 
(g)(3)(i).  {g)(4)(ii),  (g)(5).  and  (g)(6)(i)  of 
this  section,  the  respective  party  must 
demonstrate  by  reasonably  specific 
showings,  by  direct  or  circumstantial 
evidence,  that  it  or  its  employee  or  agent 
did  not  cause  the  violation. 

4.  Appendix  D  to  part  80  is  proposed 
to  be  amended  by  revfsing  sections  4.2, 
the  note  at  the  end  of  6.3, 11.2.1, 11.5.1, 
11.5.2, 12i  12.4.  and  12.5  and  Figure  6 
and  by  adding  sections  4.2.1, 11.5.2.1  and 
11.5.2.2  and  Figure  7b  to  read  as  follows: 

Appendix  D  to  Fart  80— Sampling 
Procedures  for  Fuel  Volatility 

•  •        •        •        * 
4.  *  *  * 

4.2    Container  closure.  Closure 
devices  may  be  used  as  long  as  they 
meet  the  following  test:  The  quality  of 
closures  and  containers  to  be  used  must 
be  determined  by  the  particular 
laboratory  or  company  doing  the  testing 
through  the  analysis  of  at  least  six 
sample  pairs  of  gasoline  and  gasoline- 
oxygenate  blends.  The  six  sample  pairs 
must  include  at  least  one  pair  of  ethanol 


at  10  percent  and  one  pair  of  MTBE  at  15 
percent  The  second  half  of  the  pair 
must  be  analyzed  in  a  period  of  no  less 
than  90  days  after  the  first.  The  data 
obtained  must  meet  the  following 
criteria  and  should  be  made  available  to 
the  EPA  upon  request: 

Id/n±(2H4*f((Zd»-(Id)Vn}/{n-l))V4£0 

.38psi 
where: 

n = number  of  pairs, 
d  =  duplicate  bottles-initial  bottles  vapor 

pressure, 
t= student  t  statistic;  the  double  sided  95% 

confidence  interval  for  n-l  degrees  of 

freedom. 

4.2.1    Screw  caps  must  be  protected  by 
material  that  will  not  affect  petroleum  or 
petroleum  4)roducts.  A  phenolic  screw  cap 
with  a  teflon  coated  liner  may  be  used,  since 
it  has  met  the  requirements  of  the  above 
performance  test  upon  EPA  analysis. 

*  •         •         *         • 

6.3  •  *  * 

Note:  When  taking  samples  from  tanks 
suspected  of  containing  flammable 
atmospheres,  precautions  should  be  taken  to 
guard  against  ignitions  due  to  static 
electricity.  No  object  or  material  should  be 
lowered  into  or  suspended  in  a  compartment 
of  a  tank  which  is  l>eing  filled  or  immediately 
after  cessation  of  pumping.  A  waiting  period 
of  approximately  five  minutes  will  generally 
permit  a  substantial  relaxation  of  the 
electrostatic  charge;  under  certain  conditions 
a  longer  period  may  be  deemed  advisable. 

*  •         •         •         • 

11.2  *  *  * 

11.2.1    Apparatus.  A  suitable  sampling 
apparatus  and  bottle  or  beaker  as  shown  in 
Figure  2  is  required.  Figure  2  is  shown  for 
illustration  purposes.  Actual  detail  of  the 
apparatus  may  vary  as  long  as  the  function  of 
obtaining  a  representative  sample  is  not 
changed.  In  order  to  control  sample  container 
filling  rates  for  collection  of  all-levels  and 
running  samples,  the  sample  container 
opening  diameters,  as  measured  from  the 
inside  neck  of  the  container  or  its  restrictor 
cap  opening  are  recommended  as  outlined  in 
the  table  below: 

Recommended  Sampi^  Container 
Opening  Diameters 

[for  proper  fill  rates  during  atl-levels  arxj  running 
sample  collection] 


Container 
vohjma 

Inside  diameter  of  opening  or 
restriction 

4  01..  .„ 

8  «..„ 

16  02 

0.28  inches  (7  mm) 
0.39  ir>ches  (10  mm) 
0.55  ir>ches  (14  mm) 
0.75  inches  (19  mm) 

32  oz 

Note:  If  nil  rate  is  too  fast  or  too  slow 
adjust  the  restrictor  cap  size  to  allow  a 
manageable  sample  retrieval  rate.  These 
recommended  opening  diameters  are  smaller 
than  the  maximum  allowable  diameters  of 
section  12  and  are  meant  only  as  guidelines 
for  restricted  orifice  bottle  sampling. 


11.5  •  •  • 

11.5.1  Apparatus.  Sample  coataincrs 
conforming  with  section  4.1  shonld  be  used.  A 
spacer,  if  appropriate  (figure  6).  and  •  nozzi* 
extension  device  similar  to  that  shown  in 
Figures  7,  7a,  or  7b  shall  be  used  when  nozzle 
sampling.  The  nozzle  extension  device  does 
not  need  to  l>e  identical  to  that  shown  in 
Figures  7,  7a,  or  7b  but  it  should  be  a  device 
that  will  bottom  fill  the  container  with  a 
minimum  amount  of  vapor  loss. 

11.5.2  Retail  sampfing  procedure. 

11.5.2.1  If  a  nozzle  extension  as  found  in 
Figure  7  or  7a  is  used,  3  gallons  of  gasoline 
should  first  t>e  dispensed  from  the  pump 
nozzle  to  purge  the  pump  hose  and  nozzle. 
Then  a  small  amount  of  product  should  be 
dispensed  through  the  nozzle  extension  into 
the  sample  container  to  rinse  the  sample 
container.  A  pump  nozzle  spacer  (Figure  6) 
may  be  used  if  the  pump  is  a  vapor  recovery 
type.  Rinse  the  sample  container  and  discard 
the  waste  product  into  an  appropriate 
container.  Insert  the  nozzle  extension  (Figure 
7  or  7a)  into  the  sample  container  and  insert 
the  pump  nozzle  into  the  extension  with  slot 
over  the  air  bleed  hole  (when  using  Figure  7). 
Fill  the  sample  container  slowly  through  the 
nozzle  extension  to  70-85  percent  full  (Figru* 
8).  Remove  the  nozzle  extension.  Cap  the 
sample  container  at  once.  Check  for  leaks. 
Discard  the  sample  container  and  resample  if 
leak  occurs.  If  the  sample  container  is  leak 
tight,  label  the  container  and  deliver  it  to  the 
laboratory. 

11.5.2.2  If  a  nozzle  extension  as  found  in 
Figure  7b  is  used,  3  gallons  of  gasoline  shoL-ld 
first  be  dispensed  from  the  pump  nozzle  to 
purge  the  pump  hose  and  nozzle.  Then  screw 
a  dry  and  dirt  free  4  oz  sample  bottle 
container  onto  the  Ixittle  filling  fixture.  Insert 
the  nozzle  into  the  nozzle  extension.  Insert 
the  discharge  end  of  the  modified  nozzle 
extension  into  a  gasoline  safety  can  or  into 
the  filler  neck  of  a  vehicle.  Obtain  the  sample 
by  pumping  at  least  0.2  gallon  through  the 
sampler  Remove  the  sample  bottle  from  the 
fixture.  The  sample  must  be  70-85  percent 
full.  Cap  the  sample  container  at  once.  Check 
for  leaks.  Discard  the  sample  container  and 
re-sample  if  leak  occurs.  If  the  sample 
container  is  leak  tight,  label  the  container 
and  deliver  it  to  the  laboratory. 

12.  •  •  • 

12.2  Sample  containers.  Use  containers  of 
not  less  than  4  ounces  (118  ml)  nor  more  than 
two  gallons  (7.6  liters]  capacity,  of  suffici^ni 
strength  to  withstand  the  pressure  to  which 
they  may  be  subjected,  and  of  a  type  that  will 
permit  replacement  of  the  cap  or  stopper  with 
suitable  connections  for  the  transfer  of  the 
sample  to  the  gasoline  chamber  of  the  vapor 
pressure  testing  apparatus.  Open-type 
containers  have  a  single  opening  which 
permits  sampling  by  immersion.  Closed-type 
containers  have  two  openings,  one  in  each 
end  (or  the  equivalent  thereof),  fitted  with 
valves  suitable  for  sampling  by  purging. 

12.3  *  *  * 

12.4  Sampling  open  tanks.  Use  clean 
containers  of  the  open  type  when  sampling 
open  tanks  and  tarik  cars.  An  all-levels 
sample  obtained  by  the  bottle  procedure  is 
recommended.  Before  taking  the  sample, 
flush  the  container  by  inmiersing  it  in  the 
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product  to  be  sampled.  Then  obtain  the 
sample  immediately.  The  sample  must  be  70- 
85  percent  full.  Close  the  container  promptly 
and  confirm  it  is  not  leaking.  Label  the 
container  and  deliver  it  to  the  laborator)'. 

12.5.    Sampling  closed  tanks.  Containers 
of  the  closed  type  may  be  used  to  obtain 
samples  from  closed  or  pressure  tanks. 
Obtain  the  sample  using  the  purging 
procedure  described  in  12.6. 
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Figure  7b.  Nozzle  Extension  for  Nozzle  Sampling  with  4  ounce  bottle 
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5.  Appendix  E  to  part  80  is  proposed  to  be 
revised  to  read  as  follows: 

Appendix  E  to  Part  80— Test  for  Determining 
Reid  Vapor  Pressure  (RVP)  of  Gasoline  and 
Gasoline^xygenate  Blends 

1.  Scope. 

1.1  This  method  covers  the  determination 
of  the  absolute  pressure,  measured  against  a 
vacuum  of  a  gasoline  or  gasoline-oxygenate 
blend  sample  saturated  with  air  at  32-40  'F 
(0-4.5  *C).  The  absolute  (measured)  pressure 
is  observed  with  a  system  volume  ratio  of  1 
part  sample  and  4  parts  evacuated  space  at 
100  'F  (37.8  X). 

1.2  The  values  stated  in  pounds  per 
square  inch  absolute  are  standard. 

2.  Summary  of  method. 

2.1  A  known  volume  of  air-saturated  fuel 
at  32-40  °F  is  introduced  into  an  evacuated, 
thermostatically  controlled  test  chamber,  the 
Internal  volume  of  which  is  or  becomes  five 
times  that  of  the  total  test  specimen 
introduced  into  the  test  chamber.  After  the 
injection  the  test  specimen  is  allowed  to 
reach  thermal  equihbrium  at  the  test 
temperature,  100  T  (37.8  *C).  The  resulting 
pressure  increase  is  measured  with  an 
absolute  pressure  measuring  device  whose 
volume  is  included  in  the  total  of  the  test 
chamber  volume.  The  measured  pressure  is 
the  sum  of  the  partial  pressures  of  the  sample 
and  the  dissolved  air. 

2.2  The  total  measured  pressure  is 
converted  to  Reid  vapor  pressure  by  use  of  a 
correlation  equation  (see  section  9). 

3.  Apparatus. 

3.1  The  apparatus  shall  employ  a 
thermostatically  controlled  test  chamber 
which  is  capable  of  maintaining  a  vapor-to- 
liquid  ratio  between  3.95  and  4.05  to  1.00. 

3.2  The  pressure  measurement  device 
shall  have  a  minimum  operation  range  from  0 
to  15  psia  (0  to  103  kPa)  with  a  minimum 
resolution  of  0.05  psia  (0.34  kPa).  The 
pressure  measurement  device  shall  include 
any  necessary  electronic  and  readout  devices 
to  display  the  resulting  reading. 

3.3  The  test  chamber  shall  be  maintained 
at  100  ±0.2  °¥  (37.8  ±0.1  'C)  for  the  duration 
of  the  test  except  for  the  time  period  after 
sample  injection  when  the  sample  is  coming 
to  equilibrium  with  lest  temperature  of  100 
±0.2  "F  (37.8  ±0.1  °C). 

3.4  A  thermometer  that  meets  the 
specification  ASTM  18  F  (18  C)  or  a  platinum 
resistance  thermometer  shall  be  used  for 
measuring  the  temperature  of  the  test 
chamber.  TTie  minimum  resolution  for  the 
temperature  measurement  device  is  0.2  'F  (0.1 
°C)  and  an  accuracy  of  ±0.2  "F  (±0.1  "C). 

3.5  The  vapor  pressure  apparatus  shall 
have  a  provision  for  the  introduction  of  the 
test  specimen  into  the  evacuated  or  to  be 
evacuated  test  chamber  and  for  the  cleaning 
or  purging  of  the  chamber  following  the  test. 

3.0    If  a  vacuum  pump  is  used,  it  must  be 
capable  of  reducing  the  pressure  in  the  test 
chamber  to  less  than  0.001  psia  (0.007  kPa)..If 
the  apparatus  uses  a  piston  to  induce  a 
vacuum  in  the  sample  chamber  the  residual 
pressure  shall  be  no  greater  than  0.001  psia 
(0.007  kPa)  upon  full  expansion  of  the  test 
chamber  devoid  of  any  material  at  100  ±0.2 
T  (37.8  ±0.1  X). 


3.7  Ice  water  or  air  bath  for  chilling  the 
sample  to  a  temperature  between  32-40  T  (0- 
4.5  X). 

3.8  Mercury  barometer.  0  to  17.4  psia  (0  to 
120  kPa]  range. 

3.9  McLeod  vacuum  gauge,  to  cover  at 
least  the  range  of  8  to  5  mm  Hg  (0  to  0.67 
kPa).  Calibration  of  the  McLeod  gauge  is 
checked  as  in  accordance  with  Annex  A6  of 
ASTM  test  Method  D  2892. 

4.  Reagents  and  materials. 

4.1  Quality  control  standards.  Use 
chemicals  of  at  least  99%  purity  for  quality 
control  standards.  Unless  otherwise 
indicated,  it  is  intended  that  all  reagents 
conform  to  the  specifications  of  the 
committee  on  Analytical  Reagents  of  the 
American  Chemical  Society  where  such 
specifications  are  available.  Lower  purities, 
different  compounds,  and  mixtures  may  be 
used,  provided  it  is  first  ascertained  that  the 
materials  are  of  sufficient  purity  to  permit 
their  use  without  lessening  the  accuracy  of 
the  determination  (see  section  7.3). 

4.1.1  2.2,4-trimethylpentane    . 

4.1.2  2.2-dimethylbutane 

4.1.3  3-methylpentane 

4.1.4  n-pentane 

4.1.5  acetone 

4.2  n-pentane  (commercial  grade — 95% 
pure) 

5.  Handling  of  samples. 

5.1  The  sensitivity  of  vapor  pressure 
measurements  to  losses  through  evaporation 
and  the  resulting  change  in  composition  is 
such  as  to  require  the  utmost  precaution  in 
the  handling  of  samples.  The  provisions  of 
this  section  apply  to  all  samples  for  vapor 
pressure  determinations. 

5.2  Sample  in  accordance  with  40  CFR 
Part  80,  Appendix  D. 

5.3  Sample  container  size.  The  minimum 
size  of  the  sample  container  from  which  the 
vapor  pressure  sample  is  taken  is  4  ounces 
(118  ml).  It  will  be  70  to  85%  filled  with 
sample. 

5.4.  Precautions. 

5.4.1  Determine  vapor  pressure  as  the  first 
test  on  a  sample.  Multiple  analyses  may  be 
performed,  but  must  be  evaluated  given  the 
stated  precision  for  the  size  of  the  sample 
container,  and  the  order  in  which  they  were 
run  in  relation  to  the  initial  analysis. 

5.4.2  Protect  samples  from  excessive  heat 
prior  to  testing. 

5.4.3  Leaking  samples  should  be  replaced 
if  possible.  Analysis  results  from  leaking 
sample  containers  must  be  marked  as  such. 

5.4.4  Samples  that  have  separated  into 
two  phases  should  be  replaced  if  possible. 
Analysis  results  from  samples  that  have 
phase  separated  must  be  marked  as  such. 

5.4.5  Sample  handling  temperature.  In  all 
cases,  cool  the  sample  to  a  temperature  of  32- 
40  '¥  (0-4.5  X)  before  the  container  is 
opened.  To  ensure  sufficient  time  to  reach 
this  temperature,  directly  measure  the 
temperature  of  a  similar  liquid  at  a  similar 
initial  temperature  in  a  like  container  placed 
in  the  cooling  bath  at  the  same  time  as  the 
sample. 

6.  Preparation  for  test. 

6.1     Verification  of  sample  container 
filling.  With  the  sample  at  a  temperature  of 
32-40  'F  (0-4.5  X),  take  the  container  from 
the  cooling  bath,  wipe  dry  with  an  absorbent 


material,  unseal  it,  and  examine  its  ullage. 
The  sample  content,  as  determined  by  use  of 
a  suitable  gauge,  should  be  equal  to  70  to  80 
volume  %  of  the  container  capacity. 

6.1.1  Analysis  results  from  samples  that 
contain  less  than  70  volume  %  of  the 
container  capacity  must  be  marked  as  such. 

6.1.2  If  the  container  is  more  than  80 
volume  %  full,  pour  out  enough  sample  to 
bring  the  container  contents  within  the  70  to 
80  volume  %  range.  Under  no  circumstance 
may  any  sample  poured  out  be  returned  to 
the  container. 

6.2  Air  saturation  of  the  sample  in  the 
sample  container.  With  the  sample  at  a 
temperature  of  32-40  'P  (0-4.5  X),  take  the 
container  from  the  cooling  bath,  wipe  dry 
with  an  absorbent  material,  unseal  it 
momentarily,  taking  care  to  prevent  water 
entry,  re-seal  it,  and  shake  it  vigorously. 
Return  it  to  the  bath  for  a  minimum  of  2 
minutes.  Repeat  the  air  introduction 
procedure  twice,  for  a  total  of  three  air 
introductions  to  completely  saturate  the 
sample. 

6.3  Prepare  the  instrument  for  operation 
in  accordance  with  the  manufacturer's 
instructions. 

6.3.1  Instruments  with  vacuum  pumps. 
Clean  and  dry  the  test  chamber  as  required  to 
obtain  a  sealed  test  chamber  pressure  of  less 
than  0.01  psi  (0.07  kPa)  for  1  minute.  If  the 
pressure  exceeds  this  value  check  for  and 
resolve  in  the  following  order;  residual 
sample  or  cleaning  solvent,  sample  chamber 
leaks,  and  transducer  calibration. 

6.3.2  Instruments  without  vacuum  pumps. 
The  sample  purges  the  sample  chamber 
through  a  series  of  rinses  before  the  analysis 
occurs.  Errors  due  to  leaks  in  the  plunger, 
piston  seals,  or  carry-over  from  previous 
samples  or  standards  may  give  erratic  results 
(see  Note  of  Section  6.3.2).  The  operator  must 
run  a  quality  control  standard  for  at  least  one 
in  twenty  analyses  or  once  a  day  to 
determine  if  there  is  carry  over  from  previous 
analyses  or  if  leaks  are  occurring. 

Note:  When  using  a  self-cleaning  apparatus 
some  residual  product  may  be  carried  over 
into  subsequent  analyses.  Carry-over  e^ect 
should  be  Investigated  when  conducting 
sequential  analyses  of  dissimilar  materiels, 
especially  calibration  standards.  Inaccuracies 
caused  by  carry-over  effect  should  be 
resolved  using  testing  procedures  designed  to 
minimize  such  interferences. 

6.4  If  a  syringe  is  used  for  the  physical 
introduction  of  the  sample  specimen,  it  must 
be  either  clean  and  dry  before  it  is  used  or  it 
may  be  rinsed  out  at  least  three  times  with 
the  sample.  When  cleaning  the  syringe,  the 
rinse  may  not  be  returned  to  the  sample 
container.  The  syringe  must  be  capable  of 
obtaining,  upon  filling  with  the  sample 
charge,  a  quantity  of  sample  that  has  an 
entrained  gas  volume  of  less  than  3%  of  the 
necessary  sample  volume. 

7.  Calibration. 

7.1    Pressure  measurement  device. 

7.1.1    Check  the  calibration  of  the  pressure 
measurement  device  daily  or  until  the 
stability  of  the  device  is  documented  as 
having  less  than  or  equal  to  0.03  psi  (0.2  kPa) 
drift  per  unit  of  the  appropriate  calibration 
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period.  When  calibration  U  necessary,  follow 
the  procedures  in  sections  7.1^  through  7.1.4. 

7.U    Connect  a  properly  calibrated 
McLeod  gauge  to  the  vacuum  source  line  to 
the  test  chamber.  Apply  vacuum  to  the  test 
chamber.  When  the  McLeod  gauge  registers  a 
pressure  less  than  0.8  mm  Hg  (0.1  kPa)  adjust 
the  pressure  measurement  device's  lero 
control  to  match  to  within  ±  0.01  psi  (0.07 
kPa)  of  the  McLeod  Gauge. 

7.1.3  Open  the  test  chamber  to  the 
atmosphere  and  observe  the  pressure 
measurement  device's  reading.  Adjust  the 
pressure  measurement  devices  span  control 
to  within  ±  0.01  psi  (0.07  kPa)  of  a 
temperature  and  latitude  adjusted  mercury 
barometer. 

7.1.4  Repeat  steps  7.1.2  and  7.1.3  until  the 
instrument  zero  and  barometer  readings  read 
correctly  without  further  adjustments. 

7.2  Theimometer.  Check  the  calibration  of 
the  ASTM  18  F  (18  C)  thermometer  or  the 
platinum  resistance  thermometer  used  to 
monitor  the  test  chamber  at  least  every  six 
months.  Check  the  reading  of  the 
thermometer  against  a  National  Institute  of 
Standards  and  Technology  traceable 
thermometer. 

7.3  Quality  assurance.  The  instrument's 
performance  must  be  checked  at  least  once 
per  day  using  a  quality  control  standard 
listed  in  section  4.1.  In  the  case  of  the  non- 
vacuum  pump  instnmients  the  frequency  is 
stated  in  section  6.3.2.  The  standtirds  must  be 
chilled  to  the  same  temperature,  have  the 
same  ullage,  and  saturated  with  air  in  the 
same  manner  as  the  samples.  Record  total 
measured  pressure  and  compare  against  the 
following  reference  volumes: 


Compound 


2.2,4- 

•rimott>ytp6cv 
tane. 
3- 
meftiylpeo- 
tane. 


Lx>wer  control 


2.39  psia  (16.S 

6.86  psia  (47.3 
kpa). 


Upper  control 


3.03  pai  (20.9 

7.26  pai  (50.1 
hpa) 


Compound 

Lower  control 
limil 

Upper  confrol 
Imtt 

•cetons. 

7.97  psia  (55.0 

6.12  psi  (56.0 

kpa). 

k|M) 

2.2- 

10.64  paia 

10.93  psi  (7S.4 

dimelhylbu- 

(73.4  kpa). 

kpa) 

tane. 

f>-pen««ne 

16.20  psia 

16.40  psi 

(111.7  kpa). 

(113.1  kpa) 

If  the  observed  pressure  does  not  fall 
between  the  reference  values,  check  the 
instrument  for  leaks  and  its  calibration 
(Section  7). 

7.3.1  Other  compounds,  gasolines,  and 
gasoline  blends  may  be  used  as  control 
standards  as  long  as  these  materials  have 
been  statistically  evaluated  for  their  mean 
total  measured  pressure  using  an  instrument 
that  conforms  to  this  procedure. 

7.3.2  The  control  limits  can  be  calculated 
with  the  following  formula: 

Mean  measured  pressure — x=xjn 
Standard  Deviation— «,= ((I  x*-(l  x)»/n)/ 

(n-l)m 
Upper  Control  Limit--UCL=x-|-(t,.ij)jn)*(8m) 
Lower  Control  Limil— LCL=x+(t,.i.Bj7»)*(8j 
where: 

X,  is  the  individual  analyses  of  the  control 
standard,  n  is  the  number  of  analyses 
(for  a  new  instrument  or  a  new  control 
standard  this  should  be  at  least  ten 
analyses] 
(t„  i«.*n]  is  the  two-tailed  student  t  statistic 
for  n-1  degrees  of  freedom  for  95%  of  the 
expected  data  from  the  analysis  of  the 
standard. 
8.  Procedure. 

8.1    Remove  the  sample  from  the 
co<^ing  bath  or  refrigerator,  dry  the 
exterior  of  the  container  with  absorbent 
material,  imseal,  and  insert  the  transfer 
tube,  syringe,  or  transfer  connection  (see 
section  6).  Draw  an  aliquot  (minimize 
gas  bubbles]  of  sample  into  a  gas  tight 
syringe  or  transfer  the  sample  using 
tubing  or  transfer  connection  and 
deliver  this  test  specimen  to  the  test 


chamber  as  rapidly  as  possible.  The 
total  time  between  opening  the  chilled 
sample  container  and  inserting/securing 
the  syringe  or  transfer  connection  into 
the  sealed  test  chamber  shall  not  exceed 
one  minute. 

8.2    Follow  the  manufacturer's  instructions 
for  injection  of  the  test  specimen  into  the  test 
chamber,  and  for  the  operation  of  the 
instrument  to  obtain  a  total  measured  vapor 
pressure  result  for  the  test  specimen. 

&3    Set  the  instnmient  to  read  the  test 
results  in  terms  of  total  measured  pressure.  If 
the  instrument  is  capable  of  calculating  a 
Reid  vapor  pressure  equivalent  value  ensure 
that  only  the  parameters  in  section  9.2  are 
used. 

9.  Calculation  and  record  of  result. 

9.1  Note  the  total  measured  vapor 
pressure  reading  for  the  instrument  to  the 
nearest  0.01  psi  (0.07  kPa).  For  instruments 
which  do  not  automatically  display  a  stable 
pressure  value,  manually  note  the  pressure 
indicator  reading  every  minute  to  the  nearest 
0.01  psi  (0.07  kPa).  When  three  successive 
readings  agree  to  within  0.01  psia  (0.07  kPa)   • 
note  the  final  result  to  the  nearest  0.01  psia 
(0.07  kPa). 

9.2  Using  the  following  correlation 
equation,  calculate  the  Reid  vapor  pressure 
(RVP)  that  is  equivalent  to  the  total  measured 
vapor  pressure  obtained  from  the  instrument, 
in  order  to  compare  the  total  measured  vapor 
pressure  result  to  the  Reid  vapor  pressure 
standards  set  out  at  40  CFR  8027.  Ensure  that 
the  instrument  reading  in  this  equation 
corresponds  to  the  total  measured  pressure 
and  has  not  been  corrected  by  an 
automatically  programmed  correction  factor. 

RVP,  psi  (kPa)  =  (0.956  *  X)-A 

where: 

X=total  measured  vapor  pressure 

A=0.347  psi  (2.39  kPa) 

9.3  Record  the  RVP  to  the  nearest  aoi  psi 
as  the  official  test  result 
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ACTION:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  a  final  rule  to  revise  its 
regulations  governing  authorizations  to 
construct  natural  gas  pipeline  facilities 
and  its  environmental  regulations.  The 
final  rule  promulgates  changes  in  the 
regulations  necessary  to  reflect  the 
competitive  marketplace  which  has 
developed  in  the  natural  gas  industry. 
The  final  rule  expands  the  options 
available  for  pipeline  construction 
authorization  and  the  recovery  of 
associated  costs. 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  November  19, 1991. 

ADDRESSES:  Appendices  C.  D.  E,  F.  and 
G  and  the  environmental  assessment 
referenced  in  the  preamble  are  not  being 
printed  in  the  Federal  Register.  These 

documents  are  available  for  review  at 
the  following  address:  Reference  and 
Information.  Federal  Energy  Regulatory 
Commission,  room  3104.  941  North 
Capitol  Street  NE..  Washington.  DC 
20428.  (202)  206-1371. 

FOR  FURTHER  INFORMATION  CONTACT 

John  S.  Leiss.  Office  of  Pipeline  and 
Producer  Regulation.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20428.  (202)  208-0066. 
Connie  Caldwell.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
'      Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  (202)  208- 
1022. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  all 
interested  persons  may  inspect  or  copy 
the  contents  of  this  document  during 
normal  business  hours  in  room  3308,  941 
North  Capitol  Street.  NE.,  Washington. 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 


charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 
software  to  use  300. 1200,  or  2400  baud, 
full  duplex,  no  parity.  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  interim  rule 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3308.  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

Before  Commissioners:  Martin  L.  Allday. 
Chairman:  Charles  A.  Trabandt.  Elizal>eth 
Anne  Moler.  Jerry  J.  L.angdon  and  Branko 
Terzic. 

Issued:  September  20, 1991. 
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ii.  The  Competitive  Negotiation  Procedure 

IX.  Interplay  Between  the  Two  Menus 

X.  Environmental  Analysis 

XI.  Regulatory  Flexibility  Certification 

XII.  Information  Collection  Requirements 
Xin.  Effective  Date 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission]  is  issuing  a 
final  rule  to  revise  its  regulations 
governing  authorizations  to  construct 
natural  gas  pipeline  facilities  and  its 
environmental  regulations.  The  final  rule 
promulgates  changes  in  the  regulations 
necessary  to  reflect  the  competitive 
marketplace  which  has  developed  in  the 
natural  gas  industry. 

The  final  rule  expands  the  options 
available  for  pipeline  construction 
authorization  and  the  recovery  of 
associated  costs.  Two  menus,  one  of 
construction  authorizations  and  the 
other  of  rate,  or  cost  recovery,  options, 
are  established.  The  options  available  in 
these  menus  may  be  coordinated  in 
whatever  manner  would  best 
accommodate  the  pipeline's  proposal. 

The  final  rule  fulfills  its  major 
objective,  to  expedite  pipeline 
construction  authorizations,  in  several 
additional  ways.  First,  it  affirms  the 
exemption  from  the  certificate 
requirements  of  section  7  of  the  Natural 
Gas  Act  (NGA)  for  construction  of 
facilities  to  be  used  solely  for 
transactions  under  section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Second,  it  reduces  the  number  of 
construction  projects  that  will  require 
the  filing  of  a  part  157,  subpart  A 
applicatiwi  by  removing  the  project  cost 
limit  for  prior  notice  blanket 
construction  and  by  increasing  the 
project  cost  limit  for  automatic  blanket 
construction  to  SlO.000,000.  Also,  the 
definition  of  "eligible  facility"  for 
purposes  of  blanket  construction  is 
expanded  to  include  mainline  facilities 
and  facilities  which  need  to  be  replaced. 

Third,  the  final  rule  creates  a  new  "at- 
risk"  framework  to  govern  the  recovery 
of  costs  associated  with  any  pipeline 
construction  project  which  does  not 
meet  the  traditional  criteria,  as  revised 
by  the  rule,  generally  governing  the 
certification  process.  Each  project 
placed  "at  risk"  will  proceed  on  its  own 
authorization  track.  Therefore,  the 
Ashbacker  principle,  as  discussed  more 
fully  below,  would  not  apply  to  these 
projects. 

Fourth,  the  rule  adopts  a  new 
abbreviated  section  4  procedure  which 
may  be  used  to  change  a  pipehne's 
existing  rates  in  order  to  charge 
incremental  cost-based  or  negotiated 
rates  for  new  facilities.  This  procedure 


could  be  used  in  lieu  of  proceeding 
under  the  more  lengthy  procedures  of  a 
general  section  4  rate  filing. 

Fifth,  the  final  rule  significantly 
revises  the  self-implementing 
environmental  procedures  previously  set 
forth  in  §  157.206(d),  and  moves  those 
requirements  to  §  157.103.  The  rule  also 
sets  forth  the  compliance  procedures  to 
be  followed  and  the  report  to  be  filed 
with  the  Commission  to  verify 
compliance.  Further,  the  rule  eliminates 
four  of  the  current  environmental  exhibit 
requirements  and  substitutes  two  new 
exhibits  in  their  place. 

Sixth,  the  rule  codifies  certain 
environmental  review  procedures.  These 
procedures  are  not  new,  additional 
requirements,  but  merely  represent  a 
codification  of  well-established 
procedures  which  have  previously  been 
imposed  on  an  informal  basis.  The 
codification  of  these  requirements  will 
eliminate  any  confusion  applicants  may 
have  regarding  the  Commission's 
requirements  and  will,  therefore,  serve 
to  expedite  Commission  review. 

II.  Reporting  Requirements 

The  final  rule  consolidates  the 
reporting  requirements  in  FERC-577 
(1902-^28)  and  FERC-^77(A)  (1902- 
0161),  Gas  Pipeline  Certificates: 
Environmental  Impact  Statement,  as 
contained  in  the  Notice  of  Proposed 
Rulemaking  issued  August  2, 1990,  in 
this  proceeding.  {FERC-577)  and  the 
related  Interim  Rule  (Order  No.  525) 
issued  August  2. 1990.  in  Docket  Na 
RM90-14-000  [FERC-577(A)1.  This 
consolidation  will  result  in  a  net 
increase  (from  179,800  hours  to  234.000 
hours]  in  the  total  annual  reporting 
burden  under  FERC-577.  The  estimated 
number  of  filings  is  expected  to  increase 
from  approximately  1,110  at  present 
[excluding  the  filings  attributable  to 
FERC-577(A)].  to  approximately  1.200 
filings  per  year.  Section  311  filings  that 
were  required  under  the  Interim  Rule 
(Order  No.  525)  are  included  in  the  1,200 
filings.  The  average  burden  per  response 
under  FERC-577  will  increase  from 
approximately  162  hours  to  195  hours. 

No  change  is  expected  in  the  total 
annual  reporting  burden  or  in  the 
estimated  hours  per  response  with 
respect  to  FERC-537,  Gas  Pipeline 
Certificates:  Construction,  Acquisition, 
and  Abandonment  (1902-0060),  or 
FERC-544,  Gas  Pipeline  Rates:  Rate 
Change  (Non-formal)  (1902-0154) 
because  of  offsetting  decreases  in  hours 
required  per  response  and  increases  in 
the  number  of  responses  and 
respondents. 

The  average  estimated  reporting 
burden  per  response  includes  the  time 
required  for  reviewing  instructions. 


searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  this  burden,  to 
Mr.  Mike  Miller,  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  NE.,  Washington.  DC 
20426;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20503. 

III.  Background 

The  Commission's  long-standing  goal 
has  been  to  consider  applications  for 
construction  of  facilities  throughout  the 
country  in  a  timely  manner  in  order  to 
enhance  natural  gas  service  to  the 
public.  Implicit  in  this  goal  is  the 
obligation  to  facilitate  gas  service  by 
considering  construction  proposals  as 
expeditiously  as  possible,  while  still 
meeting  the  mandates  of  the  Natural 
Gas  Act  (NGA),>  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),»  and  the  various 
Federal  environmental  statutes. 

Since  fiscal  year  1988  the  Commission 
has  issued  certificates  authorizing 
construction  and  operation  of  170  major 
pipeline  projects.  These  projects  account 
for  over  8,100  miles  of  new  natural  gas 
pipeline  which  provide  approximately 
23.2  Bcf  per  day  of  additional  natural 
gas  service.  These  facilities  represent 
over  $8.4  billion  of  new  investment  and 
are  equivalent  to  approximately  4.2 
MBbl  of  oil  per  day. 

In  processing  these  applications,  the 
Commission  has  gained  a  great  deal  of 
experience  in  how  best  to  fulfill  one  of 
its  most  important  priorities:  to  expedite 
the  consideration  of  construction 
proposals  in  order  to  get  needed 
additional  pipeline  facilities  built  on  a 
timely  basis.  The  final  rule  being 
adopted  here  builds  upon  that 
experience  and  the  realities  of  the 
market  place  as  the  Commission  has 
come  to  see  them.  For  example,  as  noted 
in  our  notice  of  proposed  rulemaking.* 
last  summer  the  Commission  initiated  a 
policy  of  phasing  the  processing  of 
applications  for  sectio.i  7  certificates. 
Because  it  frequenUy  takes  a  significant 
amount  of  time  to  complete  the 
environmental  reviews  uf  certain 


'  IS  U.S.C.  n7-717w. 

•  15  U.SC.  3301-3432. 

*  Revision*  to  Regulation!  Governing  Certifichips 
for  Conttniction.  FERC  Stats,  ft  Regt.  1  32.477.  S5  FR 
33.027  (Aug.  13. 1900)  (Moler.  (Htsenttng). 
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projects,  the  Commission  adopted  the 
practice  of  issuing  preliminary 
determinations  on  all  non- 
environmental  issues  as  soon  as  its 
analysis  of  such  issues  was  completed.* 
The  issuance  of  preliminary  decisions 
has  allowed  the  Commissioo  to  provide 
a  greater  degree  of  regulatory  certainty 
to  projects  in  a  timely  manner,  pending 
completion  of  their  environmental 
reviews.  As  will  be  discussed  in  greater 
detail  below,  the  Commission  has  also 
taken  significant  steps  toward  revising 
its  policies  and  procedures  to  reflect  the 
fact  that  as  the  natural  gas  industry 
becomes  increasingly  competitive,  it 
may  be  undesirable  to  continue  holding 
pipelines  to  the  traditional  requirements 
for  showing  that  a  proposal  is  required 
by  the  public  convenience  and 
necessity.  For  example,  in  Natural  Gas 
Pipeline  Company  of  America.^  the 
Commission  states  that  "although 
specific  reserve  and  customer  data 
would  be  useful  in  our  determination  of 
whether  the  proposal  is  in  the  public 
convenience  and  necessity,  the  manner 
in  which  we  apply  the  Commission's 
regulations  depends  upon  the  nature  of 
the  project."  In  that  case.  Natural's 
project  was  intended  to  provide 
additional  capacity  to  alleviate  a 
constraint  on  an  existing  line  and  to 
provide  system-wide  flexibility  between 
Natural's  mainlines  and  its  gas  supply 
fields,  rather  than  to  service  a  specific 
market  or  to  transport  source-specific 
reserves.  Thus,  the  Commission  found 
acceptable  Natural's  failure  to  submit 
specific  gas  supply  data  and  precedent 
agreements  or  letters  of  intent  to 
purchase  gas  from  Natural.  In  Northern 
Natural  Gas  Corporation  '  and  ANR 
Pipeline  Company,''  the  Commission 
issued  certificates  for  traditional 
pipeline  construction  projects,  but 
required  the  pipelines  to  file  fully 
executed  contracts  w^ith  shippers  before 
any  construction  commenced.  However, 
in  a  number  of  later  cases,  eg., 
Transwestem  Pipeline  Company,*  ANR 
Pipeline  Company.*  and  Arkla  Energy 
Resources,  a  Division  of  Arkla,  Inc.,^^ 
the  Commission  authorized  the 
construction  of  facilities  in  the  absence 
of  executed  firm  contracts  with  shippers, 
but  protected  the  interests  of  the  public 
instead  by  placing  the  pipelines  at  risk 
for  the  costs  associated  with  the  new 


facilities  in  the  event  all  of  the  newly 
constructed  capacity  were  not 
subscribed  under  firm  contracts  at  the 
time  the  pipelines  filed  to  include  the 
costs  in  their  rates. 

The  Commission  has  also  recently 
determined  that,  in  the  absence  of  a 
finding  by  the  Commission  that  it  would 
be  unreasonable  to  do  so,  agreements 
between  pipelines  and  their  customers 
regarding  rate  design  (specifically, 
agreements  on  straight  fixed-variable  or 
100  percent  demand  charge  rates  as 
opposed  to  modified  fixed-variable 
rates)  should  be  approved." 

In  early  1990,  the  Commission 
undertook  the  process  of  reviewing  its 
procedures  and  regulations  in  an  effort 
to  determine  additional  ways  to 
expedite  authorization  for  the 
construction  of  new  interstate  natural 
gas  pipelines  in  order  to  accommodate 
the  rapid  changes  in  the  natural  gas 
industry.  This  review  focused  both  on 
the  certificate  provisions  of  section  7  of 
the  NGA  and  the  construction  authority 
of  section  311  of  the  NGPA,  as  well  as 
the  Commission's  environmental  review 
process. 

During  this  period,  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit 
issued  a  decision  which  remanded  the 
Commission's  interpretation  of  the 
section  311  "on  behalf  of  test.'*  The 
Commission  recognized  that  its 
response  to  the  AGD-Hadson  decision 
should  be  coordinated  with  any  action 
taken  regarding  section  311  construction 
as  a  result  of  the  general  review  of 
construction  authorizations.  Specifically, 
since  certain  types  of  section  311 
transportation  services  were  held 
invalid  in  AGD-Hadson.  the  court's 
decision  created  uncertainty  with  regard 
to  whether  pipelines  had  sufficient 
authorization  to  construct  certain 
facilities  to  render  those  services,  or  to 
continue  operation  of  facilities  for 
invalidated  services.  Therefore,  the 
Commission  decided  to  coordinate  its 
consideration  of  the  311  regulations  and 
the  construction  regulations. 

Accordingly,  on  August  2, 1990.  the 
Commission  issued  two  interim  rules 
and  two  notices  of  proposed  rulemaking 
(NOPR).  One  NOPR  and  interim  rule 


•  See.  e.g..  Delta  Pipeline  Co..  52  FERC  |  81.0M 
(1990):  El  Paso  Natural  Gas  Co..  55  FEKC  \  61.180 

(1991). 

•  48  FERC  1  61.311  (1989). 
•51  FERC  I  61.316  (1990). 
'  51  FERC  I  61.359  (1990). 
•54  FERC  I  61.031  (1991). 

•  54  FERC  1  81.032  (1991). 
"'54  FERC  161.033  (1991). 


' '  See.  e.g..  Texas  Eastern  Transmission  Corp..  55 
FERC  1 61.477  (1991);  CNG  Transmission  Corp..  55 1 
61.479  (1991):  Texas  Eastern  Transmission  Corp..  55 
FERC  \  61.482  (1991):  Columbia  Gas  Transmission 
Corp..  55  FERC  61.478  (1991):  Tennessee  Gas 
Pipeline  Co..  55  FERC  \  81.480  (1991):  National  Fuel 
Gas  Supply  Corp..  55  FERC  |  61.478  (1991); 
Tennessee  Gas  Pipeline  Corp..  55  FERC  1  61.483 
(1991):  Tennessee  Gas  Pipeline  Corp..  55  FERC  1 
61.484  (1991):  ANR  Pipeline  Co..  55  FERC  1  61.481 
(1991). 

"  Associated  Gas  Distributors  v.  FERC.  899  F.2d 
1250  (D.C.  Cir.  1990).  rehg  denied.  No.  88-1856  (D.C. 
Cir.  lune  18. 1990)  [.ACDHadson]. 


(the  transportation  rules.  Docket  Nos. 
RM9(>-7-000  "  and  RM90-13-000,'* 
respectively)  responded  to  the  AGD- 
Hadson  decision;  the  other  NOPR  and 
interim  rule  (the  construction  rules. 
Docket  Nos.  RM90-1-000  »»  and  RM9a- 
14-000. '•  respectively)  were  based  on 
the  Commission's  review  of  its 
construction  authorizations. 

The  transportation  NOPR  proposed  to 
revise  the  regulations  interpreting  the 
"on  behalf  oT'  test  to  reflect  the  court's 
"safe  harbor"  suggestion  set  forth  in  the 
AGD-Hadson  decision.  This  "safe 
harbor"  interpretation  would  require  an 
"on  behalf  of  entity  to  either  (1)  have 
physical  custody  of  and  transport  the 
gas  at  some  point,  or  (2)  hold  title  to  the 
gas  at  some  point  for  a  purpose  related 
to  its  identity  as  a  local  distribution 
company  or  intrastate  pipeline.  The 
transportation  interim  rule  adopted  the 
"safe  harbor"  interpretation  in  order  to 
provide  regulatory  guidance  to  interstate 
pipelines  during  the  promulgation  and 
adoption  of  a  final  transportation  rule. 

The  construction  NOPR.  as  described 
more  fully  below,  proposed  several 
significant  changes  to  the  regulations 
intended  to  expedite  the  pipeline 
construction  process.  It  also  proposed  to 
amend  the  regulations  to  conform  with 
the  Commission's  current  practices  and 
policies  regarding  the  environmental 
review  of  proposed  construction.  The 
interim  construction  rule,  issued 
simultaneously  with  the  construction 
NOPR,  required  notification  to  the. 
Commission  30  days  prior  to  the 
commencement  of  any  construction 
activity  under  section  311  or  any 
replacement  of  facilities  under  S  2.S5(b] 
of  the  regulations.  The  interim  rule 
expires  upon  issuance  of  the  final  rule  in 
this  proceeding. 

This  order,  adopting  a  final 
construction  rule  in  Docket  No.  RM90-1- 


■•  Revisions  to  Regulations  Governing 
Transportation  Under  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978  and  Blanket  Transportation 
Certificates,  FERC  Stats.  &  Regs.  1  32.476.  55  FR 
33.017  (Aug.  13, 1990). 

'*  Order  No.  528.  Interim  Rule  on  Transportation 
Under  Section  311  of  the  Natural  Gas  Policy  Act  of 
197a  FERC  Stats.  A  Regs.  \  30.894.  55  FR  33.002 
(Aug.  13. 1990).  amended.  Order  No.  52e-A.  FERC 
Stats,  k  Regs.  1  31.899.  55  FR  40.828  (Oct.  S.  1990. 
effective  Sept.  21. 1990).  rehg  and  stay  denied. 
Order  No.  S2d-B,  53  FERC  1  61.141  (1990). 

"Revisions  to  Regulations  Governing 
Certificates  for  Construction,  FERC  Stats.  &  Regs. 
1  32.477  (1990).  55  FR  33,027  (Aug.  13. 1990)  (Moler. 
dissenting). 

"Order  No.  S2S.  Interim  Revisions  to  Regulations 
Governing  Construction  of  Facilities  pursuant  to 
NGPA  Section  311  and  Replacement  of  Facilities. 
FERC  Stats,  ft  Regs.  1  30.895  (1990).  55  FR  33.011 
(Aug.  13. 1990)  (Moler.  dissenting),  clarified.  52 
FERC  161.252  (1990).  rehg  denied,  Order  No.  52S-A. 
53  FFJtC  1  61.140  (1990),  55  FR  47.  457  (Nov.  14, 
1990). 
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000,  is  intended  as  another  step  toward 
making  the  review  and  authorization  of 
proposals  for  new  pipeline  construction 
as  swift  as  possible.  The  final  rule 
builds  upon  the  expensive  comments  in 
the  rulemaking  proceeding  and  the 
experience  gained  by  the  Commission  in 
its  prior  efforts  to  expedite  its  processes. 

IV.  The  ConstnictkHi  NOPR 

The  construction  NOPR  addressed  all 
the  Commission's  regulations  which 
relate  to  pipeline  construction.  The 
following  recounts  the  matters  discussed 
in  the  NOPR. 

A.  NCPA  Section  311  Construction 

Section  311  construction  authorization 
has  historically  been  fully  self- 
implementing,  subject  to  compliance 
with  certain  environmental  regulations. 
The  NOPR  questioned  whether 
additional  Commission  oversight  of 
these  construction  projects  was 
necessary  in  light  of  the  extensive 
construction  being  undertaken  pursuant 
to  this  authorization.  Rather  than 
proposing  a  particular  resolution,  the 
construction  NOPR  requested  comments 
on  this  matter.  Specifically,  the  NOPR 
asked:  Are  the  current  regulations 
adequate?  If  not,  why  not?  What,  if  any, 
changes  are  necessary? 

The  NOPR  posed  various  options:  (1) 
Rescind  section  311  construction 
authority;  (2)  Require  notification  to  the 
Commission  prior  to  the  commencement 
of  any  section  311  construction;  or  (3) 
Parallel  the  blanket  construction 
authorization  by  setting  project  cost 
limits  and/or  limits  on  the  types  of 
construction  which  could  be  done  under 
section  311.  The  NOPR  emphasized  that 
intrastate  pipelines  would  not  be 
affected  by  any  changes  to  the 
regulations  finally  adopted  in  this 
proceeding. 

B.  NGA  Section  7  Construction 
Authorizations 

1.  Project  Cost  Limits  for  Part  157 
Blanket  Construction 

The  construction  NOPR  also  proposed 
to  substantially  decrease  the  number  of 
projects  which  would  require  the  filing 
of  a  case-specific  application  by 
increasing  the  project  cost  limits  for 
blanket  certificate  authorizations.  It  was 
proposed  to  raise  the  project  cost  limit 
for  automatic  authorization  fi"om 
$5,800,000  to  $10,000,000.  and  the  project 
cost  limit  for  prior  notice  authorization 
from  $16,000,000  to  $25,000,00a 

However,  the  proposed  rule  would 
have  precluded  use  of  the  automatic 
authorization  for  construction  of 
facilities  in  urban  areas  or  construction 
involving  the  removal  of  existing 


facilities  which  may  be  contaminated 
with  toxic  substances.  The  NOPR  noted 
that  there  may  be  instances  where  a 
project  would  not  l>e  eligible  for 
automatic  authorization  because  of  its 
proximity  to  existing  residences,  for 
example,  but  where  the  project  cost 
would  be  less  than  the  minimum  cost 
amount  for  projects  eligible  to  use  the 
prior  notice  procedures.  Therefore,  the 
NOPR  proposed  to  amend  the  prior 
notice  regulations  such  that  these  types 
of  projects  could  be  authorized  under 
the  prior  notice  procedures  despite  the 
fact  that  their  costs  fell  below  the 
otherwise  applicable  range  for  those 
prior  notice  procedures. 

2.  Accelerated  Part  157  Blanket 
Construction  Authorization 

The  construction  NOPR  proposed  an 
additional  blanket  certificate 
authorization,  under  subpart  F  of  part 
157,  similar  to  the  prior  notice 
procedure.  This  authorization  could  be 
used  for  the  construction  of  mainline  or 
other  extensive  facilities  which  were 
prohibited  under  the  existing  blanket 
construction  regulations.  Under  this 
procedure,  a  pipeline  could  construct 
facilities  much  more  quickly  than  if  its 
proposal  were  subjected  to  the  longer 
processing  time  necessary  for  case- 
specific  certificate  applications  filed 
under  subpart  A  of  part  157. 

The  NOPR  proposed  that  any 
construction  of  facilities  would  be 
determined  to  be  required  by  the  public 
convenience  and  necessity  if  the 
following  standards  were  met: 

First  the  pipehne  facilities  would 
have  to  be  constructed  by  an  interstate 
pipeline  that  holds  both  a  blanket 
construction  certificate  under  part  157 
and  a  blanket  transportation  certificate 
under  part  284. 

Second,  by  meeting  the  first 
requirement  the  pipeline  would,  by 
definition,  have  part  284  system  rates  in 
effect.  The  pipeline  would  be  required  to 
charge  these  existing  rates  for  service  on 
the  new  facilities.  However,  the  pipeline 
could  seek  to  include  the  cost  of 
construction  of  the  new  facilities  in  its 
general  rate  base,  or  to  establish 
incremental  rates  for  the  facilities,  in  a 
subsequent  section  4  rate  case.  Further, 
the  pipeline  would  be  required  to 
demonstrate  that  the  new  facilities 
would  be  operated  as  open-access 
facilities,  and  that  the  pipeline  had 
conducted  an  open  season  to  allocnte 
the  capacity  on  the  proposed  pipeline 
facilities. 

Third,  only  uncontested  proposals 
would  be  authorized  under  this 
procedure.  Notice  of  the  proposal  would 
be  published  in  the  Federal  Register 
with  45  days  for  interested  parties  to 


protest  if  the  project  would  cost 
$25,000,000  or  less.  If  the  project  would 
cost  more  than  $25,000,000,  but  less  than 
$50,000,000,  the  protest  period  would  be 
90  days.  If  no  protest  were  filed  by  the 
Commission  staff  or  others,  or  if  a 
protest  was  filed  and  later  withdrawn, 
the  project  could  proceed  under  this 
procedure. 

Last,  the  proposal  could  have  no 
significant  environmental  impact.  During 
the  protest  period,  the  Commission's 
staff  would  prepare  an  environmental 
assessment  (EA).  This  condition  for 
authorization  would  be  met  as  long  as 
the  EA  concluded  with  a  Finding  of  No 
Significant  Impact  (FONSI).  However, 
since  mainhne  and  other  extensive 
facilities  could  be  constructed  under  this 
procedure,  the  proposed  rule  would 
require  submission  of  a  complete 
environmental  report,  as  is  currently 
required  for  a  case-specific  Subpart  A 
certificate.  Submission  of  this 
information  with  the  request  for 
authorization  would  be  necessary  in 
order  for  the  Commission  staff  to  be 
reasonably  expected  to  prepare  an  EA 
during  the  protest  period. 

Additionally,  in  order  to  avoid  the 
delay  associated  with  purportedly 
mutually  exclusive  proposals,  the  NOPR" 
proposed  requiring  the  filing  of  a  notice 
of  intent  to  file  a  competitive  proposal 
within  the  protest  period.  Further,  the 
NOPR  proposed  that  the  pertinent 
application  would  have  to  be  filed 
within  30  days  after  the  end  of  the 
protest  period. 

C.  Revisions  in  Response  ta 
Environmental  Concerns 

1.  Kfjplacement  of  Facilities 

The  NOPR  proposed  ellmtnetion  of 
the  replacement  of  facilities  from  the 
definition  of  the  exemptions  set  forth  in 
S  2.55(b]  of  the  Commission's 
regulations.  The  Commission  believed 
this  change  was  necessary  in  order  to 
meet  the  mandates  of  various  - 
enviiormiental  statutes.  The  NOPR 
pointed  out  that  replacement  of  these 
facilities  could  be  pursued  under  other 
authorizations. 

2.  Local  Publication 

The  NOPR  proposed  that  the 
environmental  compliance  sections  of 
the  regulations  for  all  constreetion 
authorizations  require  notice  of  the 
propcjsnd  construction  by  a  one-time 
publication  in  a  local  newspapei^  This 
requirement  was  intended  to  ensure  that 
property  owners  and  local  governments 
had  notice  of  the  proposed  construction 
in  order  to  file  timely  motions  to 
intervene  or  protests. 
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D.  Delegation  to  the  Director 

The  NOPR  recognized  that  projects 
which  may  be  authorized  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  (OPPR]  are 
generally  certificated  more  quickly  than 
those  that  must  come  before  the 
Commission  for  review.  Therefore,  the 
NOPR  proposed  to  increase  the  cost 
limits  for  proposals  to  construct,  acquire 
or  operate  facilities  subject  to  the 
authority  of  the  Director  from  the 
current  cost  limit  of  $5,000,000  to 
$25,000,000.  This  figure  would  be 
adjusted  each  year  to  reflect  inflation. 
For  the  same  general  reasons,  the  NOPR 
proposed  to  expand  the  Director's 
authority  to  include  action  on  all 
uncontested  pipeline  and  producer 
applications  for  abandonment  of  service 
of  facilities. 

E.  Processing  of  Applications 

1.  Phasing 

The  NOPR  also  discussed  the 
Commission's  policy  for  phasing  its 
review  of  the  environmental  and  non- 
environmental  aspects  of  applications. 
Due  to  the  time  required  for  completion 
of  an  environmental  review,  the 
certification  process  is  often  delayed.  By 
phasing  the  envirormrental  and  non- 
environmental  review  processes, 
analysis  and  determination  of  non- 
environmental  and  environmental  issues 
may  be  done  on  a  more  timely  basis. 
This  in  turn  provides  regulatory 
certainty  and  stability  to  pending 
projects  by  facilitating  matters 
dependent  primarily  upon  the  non- 
environmental  findings  of  the 
Commission,  e.g.,  financing 
arrangements  and  contract  negotiations. 
The  NOPR  explained  that  the  issuance 
of  preliminary  findings  is  intended  to 
increase  competition  by  enhancing 
natural  gas  companies'  ability  to 
provide  service  to  new  or  expanded 
markets,  thereby  affording  natural  gas 
companies  greater  opportunity  to 
compete  effectively  in  the  marketplace. 

2.  Mutually  Exclusive  Proposals 

Recognizing  the  delay  associated  with 
the  filing  of  potentially  mutually 
exclusive  applications,  the  construction 
NOPR  requested  comments  on  methods 
to  avoid  this  delay.  In  determining  what 
is  in  the  public  interest,  the 
Commission's  emphasis  has  shifted  in 
recent  years  to  reliance  upon 
competition  and  market  forces  to  ensure 
deliveries  of  adequate  supplies  of 
natural  gas  to  consumers  at  the  lowest 
reasonable  price.  To  that  end,  the 
Commission  has  adopted  procedures. 


{e.g.,  the  open-season  process'^)  to  limit 
the  applicability  of  the  Ashbacker 
principle,  which  requires  comparative 
consideration  of  mutually  exclusive 
applications.'*  The  NOPR  requested 
comments  on  other  ways  the 
Commission  could  streamline  review  of 
purportedly  competitive  projects 
without  violating  the  Ashbacker 
principle." 

3.  Deficit  Applications 

The  NOPR  emphasized  that,  in  order 
for  the  Commission  to  process  a 
certificate  application  quickly,  the 
application  as  submitted  must  be 
complete.  Analysis  of  application 
deficiencies,  and  the  resultant  time 
needed  to  obtain  the  information 
required  to  complete  the  application, 
necessarily  delays  the  issuance  of  a 
certificate.  Therefore,  the  construction 
NOPR  provided  notice  of  the 
Commission's  intention  to  reject  any 
incomplete  application. 

F.  Codification  of  Current  Practices 

Two  areas  of  the  Commission's 
regulations — those  regarding  optional 
certificates  and  the  environment — did 
not  reflect  the  current  state  of  the 
Commission's  policies  and  practices. 
Accordingly,  the  construction  NOPR 
proposed  to  update  the  regulations  by 
codifying  the  existing  policies  and 
practices.  The  NOPR  did  not  propose  to 
impose  additional  requirements  or  to 
expand  filing  requirements;  rather,  the 
NOPR  proposed  merely  to  codify 
established  practices  and  policy  so  that 
applicants  would  have  full  knowledge  of 
all  requirements  prior  to  filing  for 
authorization. 

1.  Optional  Certificates 

The  optional  certificate  procedures  in 
effect  when  the  NOPR  was  issued 
required  that  the  applicant  be  willing  to 
assume  the  risk  of  under-utilization  of 
the  proposed  facilities.  In  exchange  for 
assuming  the  risk  of  the  project,  there 
was  a  rebuttable  presumption  that  a 
proposed  project  was  required  by  the 
public  convenience  and  necessity.  Those 
procedures  were  upheld  by  the  United 
States  Court  of  Appeals  for  the  D.C. 
Circuit  in  AGD  v.  FERC,  »»  and  Public 
Utilities  Commission  of  the  State  of 
California  v.  FERC'*  The  NOPR 


"  See,  e.g..  Northeast  U.S.  Pipeline  Projects.  40 
FERC  ^61.067  (1987).  rehg granted.  40  FERC  |81.310 
(1987). 

'  •  Ashbacker  Radio  Corporation  v.  FCC,  326  U.S. 
327  (1945). 

'•  Associated  Gas  Distributors  v.  FERC.  824  F.2d 
981  (D.C.  Cir.  1967). 

•o  90  F.2d  288  (D.C.  Cir.  1990),  [California  PUQ. 


proposed  revising  the  optional 
procedures  so  that  the  regulations  would 
reflect  those  decisions,  as  well  as 
current  Commission  policy. 

First,  the  NOPR  precluded  an 
applicant  from  seeking  certificate 
authorization  simultaneously  for  the 
same  facilities  under  both  the  optional 
procedures  and  case-specific  certificate 
procedures. 

Second,  the  NOPR  proposed  codifying 
Commission  precedent  regarding 
reservation  fees  by  requiring  that  (1)  the 
fee  result  from  arms-length  negotiations 
between  the  pipeline  and  the  customer. 
(2)  the  lowest  negotiated  fee  be  made 
available  to  all  shippers,  and  (3)  all 
remaining  capacity  be  offered  at  the 
lowest  negotiated  reservation  fee,  once 
the  facilities  are  operational. 

Third,  the  application  would  be 
required  to  include  a  methodology  for 
determining  the  initial  allocation  of  firm 
transportation  capacity.  The  applicant 
would  also  be  required  to  provide 
procedures  for  the  establishment  of  an 
open  season.  The  NOPR  stated  that 
capacity  could  be  allocated  by  (1)  first- 
come,  first-served,  (2)  the  present  value 
of  the  reservation  charge  per  Mcf,  or  (3) 
any  other  nondiscriminatory  method. 

In  addition,  the  NOPR  revised  the 
environmental  compliance  requirements 
for  optional  certificates  by  eliminating 
the  provision  which  prohibits  the 
granting  of  an  optional  certificate  where 
the  facilities  would  have  a  significant 
adverse  impact  on  a  sensitive 
environmental  area.  This  proposed 
revision  would  not  compromise  the 
Commission's  National  Environmental 
Policy  Act  (NEPA)  *'  responsibilities 
because  the  Commission  would  prepare 
an  EA  for  the  proposed  project  and 
would  impose  appropriate  mitigation 
measures. 

Finally,  the  NOPR  invited  comments 
on  whether  the  Commission  should 
eliminate  optional  certificate  authority 
for  sales  service  and,  if  not,  whether  the 
existing  regulations  should  be  revised 
with  respect  to  optional  certificates  for 
sales  service.  The  NOPR  also  invited 
comments  on  whether  optional 
certificate  holders  should  be  required  to 
allow  capacity  brokering,  as  a  condition 
to  certification. 

2.  Environmental  Procedures 

The  NOPR  proposed  to  update  and 
codify  the  Commission's  existing 
environmental  review  procedures, 
particularly  with  respect  to  the  data  to 
be  provided  by  applicants.  The 
environmental  data  requirements  had 
been  implemented  in  an  informal 


*■  42  U.S.C.  4321  (1990). 
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fashion  over  a  period  of  years,  through  a 
combination  of  regulatory  requirements 
and  routine  staff  data  requests.  The 
NOPR  proposed  codification  of  these 
various  requirements  in  order  to  provide 
a  central  and  comprehensive  set  of 
requirements  for  applicants  to  follow. 
Further,  an  applicant  would  then  know, 
and  could  prepare  to  meet,  these 
requirements  prior  to  filing  an 
application. 

In  addition,  the  NOPR  proposed 
codification  of  the  current  procedures 
for  erosion  control  and  revegetation  as 
well  as  for  stream  and  wetland 
crossings.  However,  the  NOPR  allowed 
for  variations  on  the  theme.  In  other 
words,  applicants  could  adopt  the 
codified  procedures  or  use  different 
procedures  upon  a  showing  that  their 
alternative  plan  would  be  as.  or  more, 
effective  than  the  codified  procedures. 
The  NOPR  asserted  that  using  the 
codified  procedures  would  result  in  an 
EA  or  environmental  impact  statement 
(FJS)  being  prepared  more  quickly  and 
ensure  a  consistent  level  of 
environmental  mitigation. 

V.  The  Final  Rule 

The  final  rule  contemplates  providing 
maximum  flexibility  in  the  options 
available  to  pipelines  planning  the 
construction  of  new  facilities.  In  this 
vein,  the  regulations  provide  two  basic 
menus  of  authorizations  from  which  a 
pipeline  may  choose:  The  construction 
authorization  menu  and  the  rate 
structure  menu. 

The  specifics  of  each  menu  are 
described  more  fully  below.  However, 
the  concept  envisions  giving  pipelines 
several  options  which  comport  with  the 
current  state  of  the  natural  gas  industry. 
The  pipeline  would  .choose  which 
combination  of  options  would  best  ser\'e 
its  goals.  In  addition  to  the  combination 
of  options  chosen,  the  pipeline  would 
also  have  control  over  the  ultimate 
timing  of  the  exercise  of  those  options. 
In  this  way,  pipelines  may  tailor 
authorization  packages  to  best  reflect 
the  needs  of  their  customers. 

As  noted  above,  in  addition  to 
offering  the  menus  of  options,  the  final 
rule  fulfills  its  major  objective  of 
expediting  pipeline  construction  in 
several  other  ways. 

First,  the  rule  affirms  the  exemption 
from  section  7  certificate  requirements 
of  the  construction  of  facilities  to  be 
used  solely  for  section  311  transactions. 
The  final  rule  does  not  restrict  the  type 
or  size  of  facilities  which  may  be 
constructed  under  this  authorization.  It 
does,  however,  require  that  notification 
of  such  construction  be  provided  to  the 
Commission  at  least  thirty  days  prior  to 
construction. 


Second,  it  reduces  the  number  of 
construction  projects  that  will  require 
the  filing  of  a  part  157.  subpart  A 
application  by  removing  the  project  cost 
limit  for  construction  under  the  part  157. 
subpart  F  prior  notice  regulations,  and 
by  increasing  the  project  cost  limit  for 
projects  which  may  be  done  under  the 
subpart  F  automatic  regulations  to 
$10,000,000.  Also,  the  definition  of 
"eligible  facility"  is  expanded  to 
encompass,  among  other  things, 
mainline  facilities  and  facilities  which 
need  replacement. 

Third,  the  final  rule  revises  in  part  the 
traditional  Kansas  Pipe  Line  •*  criteria 
governing  the  certification  process, 
particularly  in  the  area  of  gas  supply 
data,  and  creates  a  new  at-risk 
framework  to  govern,  generally,  all 
pipelines  not  meeting  those  criteria. 
Specifically,  the  new  at-risk  framework 
will  apply  uniformly  to  all  pipelines  not 
meeting  the  Kansas  Pipe  Line  criteria 
that  are  authorized  either:  (1)  Pursuant 
to  section  7  of  the  NGA.  to  construct 
new  facilities  and  charge  cost-based 
rates  for  sales  or  transportation  service; 
or  (2)  pursuant  to  section  311  of  the 
NGPA  and  charge  cost-based  rates  for 
section  311  transportation  service.  AH 
pipelines  proposing  cost-based  rates  but 
not  meeting  the  Kansas  Pipe  Line 
criteria  will  be  placed  at  risk  for  their 
projects  [i.e.,  denied  the  presumption  of 
prudence  implicit  in  a  public 
convenience  and  necessity  finding). 

In  the  case  of  part  157.  subpart  A. 
case-specific  authorizations,  this  Kansas 
Pipe  Line/ aX-riak  analysis  will  occur  at 
the  time  of  certification  and,  if  the 
pipeline  is  placed  at  risk,  again  later  in  a 
section  4  proceeding  if  the  pipeline 
seeks  to  have  the  risk  condition 
removed.  In  the  case  of  projects 
authorized  under  part  157,  subpart  F, 
self-implementing  or  prior  notice 
procedures,  the  Kansas  Pipe  Line/ at- 
risk  analysis  will  occur  during  any 
subsequent  abbreviated  or  full  section  4 
proceeding  in  which  the  pipeline  seeks 
to  change  its  existing  Part  284  rates  to 
charge  an  incremental  rate  for  new 
facilities,  or  roll  the  costs  of  the  new 
facilities  into  its  existing  systemwide 
rate  base. 

This  new  at-risk  framework  borrows 
heavily  from  the  optional  certificate 
regulations  at  part  157,  subpart  E,  which 
we  are  rescinding  here,  and  from  their 
accompanying  case  law.  To  this  extent, 
then,  the  new  at-risk  framework  does 
not  completely  do  away  with  the 
optional  certificate  procedures;  it  merely 
reformulates  them  and  then  merges 
them  with  the  traditional  section  7(c) 


procedures  to  create  a  single  analytical 
structure  applicable  not  only  to  initial 
case-specific  certifications,  but  also  to 
subsequent  section  4  rate  proceedings 
involving  case-specific,  self- 
implementing,  and  blanket  construction 
authorizations. 

Further,  since  all  pipeline  construction 
projects  not  meeting  the  Kansas  Pipe 
Line  criteria  will  be  at  risk,  each  project 
will  proceed  on  its  own  authorization 
track.  Therefore,  the  Askbacker 
principle,  as  discussed  more  fully  below, 
will  not  apply  to  these  applications. 

Fourth,  the  rule  establishes  a  new 
abbreviated  NGA  section  4  procedure. 
This  procedure  may  be  used  to  change  a 
pipeline's  existing  rates  to  establish 
incremental  cost-based  or  negotiated 
rates  for  new  facilities.  For  example, 
suppose  a  pipeline  plans  to  build  new 
facilities  pursuant  to  the  self- 
implementing  authority  of  section  311. 
Under  current  regulations,  the  pipeline 
would  be  required  to  charge  its  existing 
Part  284  transportation  rates  for  service 
on  the  facilities.  Further,  it  could  only 
seek  to  recover  the  costs  associated 
with  the  construction  of  the  facilities  by 
filing  a  full-blown  rate  case  pursuant  to 
S  154.63  of  the  regulations.*'  However, 
by  utilizing  the  abbreviated  procedures 
established  in  this  rule,  the  pipeline 
could  file  to  recover  those  costs  through 
incremental  rates  without  having  to 
proceed  under  the  more  lengthy 
procedures  in  §  154.63.  Whether  and 
when  such  filing  would  be  made  would 
be  up  to  the  pipeline.  Regarding  the 
timing  of  filing,  the  pipeline  has  the 
option  of  filing  early  enough  to  have 
rates  approved  at  the  initiation  of 
service  on  the  new  facilities  or. 
alternatively,  at  any  time  after  initiation 
of  service. 

Fifth,  the  final  rule  revises 
significantly  §  157.206(d).  now  S  157.103. 
such  that  compliance  with  that  section 
is  the  equivalent  of  a  finding  of  no 
significant  impact  for  NEPA  purposes. 
Therefore,  any  pipeline  project, 
including  case-specific,  blanket,  or 
section  311  construction  projects,  may 
proceed  and  utilize  these  self- 
implementing  environmental 
regulations,  providing  full  compliance 
with  the  requirements  of  {  157.103  can 
be  met.  The  rule  also  promulgates 
regulations  setting  forth  the  compliance 
procedures  to  be  followed  and  the 
means  for  verifying  that  compliance  to 
the  Commission. 


"  Kansas  Pipe  Une  ft  Ga«  Company,  et  al..  2  FPC 
29  (1938). 


"  Tyanicontinental  Gas  Pipe  Line  Corporation.  44 
FERC 1  81.400  (1988),  re/i  g  denied.  45  FERC  |  61.403 
(1988):  Transcontinenta)  Gat  Pipe  Une  Corporation, 
44  FERC  \  81.174  (1988}.  reh'g  denied.  44  FERC  ) 
81.403  (1988). 
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Sixth  the  final  rule  eliminates  four  of 
liie  current  environmental  exhibit 
requirements  and  substitutes  two  new 
exhibits  in  their  place. 

Seventh,  the  rule  updates  and  codifies 
the  Commission's  environmental  review 
procedures,  particularly  with  respect  to 
the  data  provided  by  applicants.  It  must 
be  emphasized  that  we  are  not  imposing 
additional  environmental  requirements 
through  these  regulations.  Rather,  we 
are  codifying  well-established 
Commission  procedures  which  have 
heretofore  been  imposed  on  an  informal 
basis.  The  codification  of  these  various 
requirements  provides  a  clear  statement 
of  what  the  Commission  expects  each 
applicant  to  file,  thus  eliminating 
confusion  and  expediting  the  processing 
of  applications  for  construction 
authority. 

VI.  Comments  and  Reply  Comments 

The  Commission  received 
approximately  seventy  initial  conunents 
on  the  NOPR  and  twenty-two  reply 
comments.  Appendix  A  contains  a  list  of 
those  filing  initial  comments  and 
appendix  B  contains  a  list  of  those  filing 
reply  comments.  In  addition.  Interstate 
Natural  Gas  Association  of  America  and 
Natiu^l  Gas  Pipeline  Company  of 
America  filed  supplementary  comments 
after  their  reply  comments.  Appendix  I 
contains  a  summary  of  ail  of  the 
comments  we  received.** 

VII.  Discussion — Constniction 
Authorizations 

As  was  discussed  in  the  NOPR.  the 
purpose  of  this  rulemaking  is  to  provide 
the  Commission  the  opportunity  to 
review  and  revise  its  regulations 
governing  pipeline  construction  in  order 
to  expedite  Commission  consideration 
of  pipeline  projects  as  much  as  possible, 
given  the  limitations  imposed  by  various 
statutes.  The  NOPR  posed  several 
suggested  changes  to  the  regulations 
which  provided  a  sounding  board  for  the 
public  and  a  forum  in  which  the 
Commission  could  benefit  b'om  the 
public's  experience  and  expertise  in  the 
natural  gas  industry. 

The  comments  and  reply  comments  in 
this  proceeding  fully  address  the  issues 
raised  in  the  NOPR,  as  well  as  defining 
additional  issues  and  concerns.  The 
commenters  also  offered  many 
innovative  ideas  for  revising  and 
improving  the  pipeline  construction 
process.  In  addition  to  these  comments, 
the  final  rule  is  based  on  the  experience 
we  have  gained  since  issuance  of  the 
NOPR.  After  full  review  and 


consideration  of  these  comments  and 
reply  comments,  and  keeping  in  mind 
that  the  varied  interests  and  needs  of 
the  public  must  be  balanced  and 
weighed  in  the  consideration  of  this  rule, 
the  Commission  has  determined  that  the 
revisions  to  the  regulations  discussed 
below  will  best  serve  the  public  interest. 

A.  Kansas  Pipe  Line  Revisited 

1.  Traditional  Standards 

In  reaching  a  determination  of  how 
the  public  interest  will  best  be  served, 
we  must  look  first  to  the  definition  of 
"public  convenience  and  necessity."  In 
1939,  the  Commission  defined  "public 
convenience  and  necessity"  as: 

a  public  need  or  benefit  without  which  the 
public  is  inconvenienced  to  the  extent  of 
being  handicapped  in  the  pursuit  of  business 
or  comfort  or  both — without  which  the  public 
generally  in  the  area  involved  is  denied  to  its 
detriment  that  which  is  enjoyed  by  the  public 
of  other  areas  similariy  situated.  (Citation 
omitted.)  *• 

Kansas  Pipe  Line  also  set  forth  the 
minimum  requirements  the  Commission 
found  necessary  to  ensure  protection  of 
the  public  while  encouraging  expansion 
of  service  where  needed.  The  Kansas 
Pipe  Line  criteria  requires  an  adequate 
showing  by  the  applicant  that: 

(1)  The  applicant  possesses  a  supply 
of  natural  gas  adequate  to  meet  those 
demands  which  it  is  reasonable  to 
assume  will  be  made  upon  them; 

(2)  There  exists  in  the  territory 

■  proposed  to  be  served  customers  who 
can  reasonably  be  expected  to  use  such 
natiu-al-gas  service; 

(3)  The  facilities  for  which  they  seek  a 
certificate  are  adequate  to  render  a  full 
and  complete  public  service  in  the 
territory  proposed  to  be  served; 

(4)  The  applicant  possesses  adequate 
financial  resources  with  which  to 
construct  the  facilities; 

(5)  The  costs  of  construction  of  the 
facilities  which  they  propose  are  both 
adequate  and  reasonable; 

(6]  The  rates  to  be  charged  in  the 
future  should  reflect  cost,  and  that  the 
original  cost  of  construction  must  be 
reasonable;  and 

(7)  The  anticipated  fixed  costs  or  the 
amount  of  such  fixed  costs  (such  as 
operating  and  maintenance  expenses, 
depreciation,  taxes,  and  return]  must  be 
reasonable.** 

The  Commission's  determination  of 
public  convenience  and  necessity  in 
construction  certificate  proceedings  has 
been  based  upon  this  standard  for  over 
fifty  year*. 


2.  Evolution  of  Kansas  Pipe  Line  in  dse 
Law 

The  natural  gas  industry  in  1939  was 
dramatically  different  from  the  industry 
that  exists  today.  In  1939.  the 
development  of  a  national  natural  gas 
pipeline  grid  was  in  its  beginning  stages. 
Furthermore,  pipelines  rendered  gas 
service  as  merchants  of  natural  gas — by 
purchasing  gas  from  producers, 
transporting  that  gas  to  a  delivery  point, 
and  ultimately  selling  the  gas  to  local 
distribution  companies  or  industrial 
end-users.  The  rate  charged  for  this 
service  was  a  bundled  charge 
representing,  generally,  the  cost  of  the 
gas  added  to  certain  costs  associated 
with  the  construction  and  operation  of 
the  transporting  facilities.  Consumers  to 
whom  natural  gas  service  was  available 
usually  had  but  one  source  fi-om  which 
to  purchase  natural  gas.  Comprehensive 
regulation  was  needed  at  that  time 
because  of  the  monopolistic  nature  of 
the  pipeline  industry.  Over  the  decades, 
however,  the  industry  has  evolved  into  a 
more  competitive,  market-based  form  of 
commerce. 

This  transition  was  prompted  by 
enactment  of  the  Natural  Gas  Policy  Act 
of  197a  Among  other  things.  Congress 
intended  for  this  statute  to  encourage 
market  forces  to  play  a  "more  significant 
role  in  determining  the  supply,  the 
demand,  and  the  price  of  natural 
gas."  "  Congress  reemphasized  its 
intention  to  inject  an  atmosphere  of 
competitiveness  into  the  natural  gas 
industry  by  enacting  the  Natural  Gas 
Wellhead  Decontrol  Act  in  1989.*» 

In  Order  No.  436,*'  the  Commission 
recognized  that,  in  order  to  encourage 
competition  in  the  marketplace,  there 
should  be  a  basis  for  determining  that  a 
project  was  required  by  the  public 
convenience  and  necessity  other  than 
requiring  an  applicant  to  meet  the 
requirements  of  a  traditional  Kansas 
Pipe  Line  analysis.  The  Commission 
determined  that  the  public  could. 


**  The  full  name  of  cadi  commenter  and  reply 
coauneatar.  at  wall  aa  tiw  abbravlatioa  used  far 
each,  appear  in  appendices  A  and  B,  reapectivaty. 


**  Kanaaa  Pipe  LiiM. 


aii|>ra  note  22. 


*''  Transcontinental  Gas  Pipe  Line  Corporation  v. 
State  Oil  and  Gas  Board  of  Mississippi.  474  U.S. 
409. 422  (1906). 

■•  Pub.  L  No.  im-ea  103  Stat.  157  (1999). 

'•  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol.  SO  FR  42.406  (Oct.  1& 
1965).  FERC  Stats,  k  Regs.  (Regulations  Preareblet 
1962-1985]  1  30.665  (1965).  vacated  and  remanded. 
Associated  Gas  Distributors  v.  FERC.  824  F.2d  981 
(D.C.  Cir.  1967).  readopted  on  an  interim  basis. 
Order  Na  soa  S2  FR  30.334  (Aug.  14. 1987).  FERC 
Stata.  Ji  Rega.  |  3a761  (1967).  remanded.  American 
Gas  Association  v.  FERC.  688  F.2d  136  (DC.  Cir. 
1989).  readopted.  Order  No.  500-H.  54  FK  52.344 
(Dec.  21. 1988).  FERC  Stata  «  Regs  \  30.867  (1968). 
reh'g  granted  in  pan  and  deniad  in  part  Order  No. 
SOO-L  55  FR  6605  (Feb.  26.  1990).  FERC  Stats.  *  Reg*. 
\  30.860  (1990).  afTd  in  part  and  remanded  in  part 
American  Gas  Association  v.  FERC  912  F.2d  1496 
(D.C  Cir.  1990). 
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instead,  be  protected  by  allowing  the 
builder  to  assume  the  economic  risk  of 
failure  of  a  project;  in  other  words, 
market  forces  could  be  relied  upon  to 
determine  the  ultimate  need  for  the 
facilities  as  long  as  the  consumer  was 
protected.  This  determination  was  made 
in  the  context  of  adopting  regulations 
implementing  optional  certificates  as  an 
altprnative  to  traditional  section  7(c) 
construction  authorization.'" 

As  the  industry  has  continued  to 
evolve  since  issuance  of  Order  No.  436, 
it  has  become  apparent  that  requiring  a 
traditional  Kansas  Pipe  Line  analysis 
for  construction  of  facilities  to  be  used 
for  open  access  transportation  may  be 
inefficient,  unwieldy,  and  unnecessary. 
More  and  more  frequently,  applicants 
for  construction  authority  cannot 
provide  adequate  information  to  issue  a 
certificate  under  the  traditional  Kansas 
Pipe  Line  analysis  and  still  compete  for 
new  business  in  the  marketplace.  For 
example,  historically,  source  and 
firmness  of  supply  have  been  important 
factors  in  section  7(c)  certification. 
Generally,  an  applicant  has  had  to 
demonstrate  the  existence  of  a  long-term 
supply  source  prior  to  receiving 
Commission  authorization  to  proceed 
with  a  project."  While  in  the  recent 
past  the  Commission  has  shifted  its 
emphasis  from  a  showing  of  specific 
supply  commitments  to  a  more  general 
demonstration  of  supply  availability  and 
access,'*  the  underlying  premise  has 
remained  the  same  in  traditional  section 
7(c)  cases— that  the  Commission  should 
be  sufficiently  confident  that  available 
sources  of  supply  will  flow  through  the 
proposed  facilities  in  adequate  volumes 
to  justify  the  expense  of  the  new 
facilities.  In  cases  involving  proposed 
new  facilities  designed  to  receive 
imported  gas,  the  Commission  has  in  the 
past  conditioned  section  7(c)  certificates 
to  require  the  applicants  to  obtain  long- 
term  export  authorization  prior  to 
commencement  of  construction." 

Today,  since  pipelines  are  operating 
on  an  open  access  basis,  a  discrete,  pre- 
determined gas  supply  is  not  required; 
there  is  an  abundance  of  gas  available 
throughout  the  country  that  can  be 
readily  accessible.  Nor  is  the  upfront 
designation  of  a  pre-determined  gas 
supply  necessarily  desirable  in  today's 
competitive  atmosphere.  Instead, 


shippers  who  utilize  pipeline  facilities 
for  transportation  should  be  able  to 
draw  upon  a  myriad  of  gas  supply 
sources.  This  is  consistent  with  the 
deregulation  of  wellhead  gas.'* 

Likewise,  since  these  same  shippers 
determine  the  market  that  will  be  served 
with  the  gas  transported,  a  pipeline  may 
be  unable  to  provide  the  same  type  of 
evidence  of  demand  which  has 
previously  been  required  under  the 
traditional  Kansas  Pipe  Line  analysis. 
To  this  end,  we  note  that,  where  a 
pipeline  applicant  has  sought  traditional 
7(c)  authority  to  construct  pipeline 
facilities,  historically  our  policy  has 
been  to  require  the  applicant,  prior  to 
the  time  it  commences  construction,  to 
have  executed  firm  contracts  and 
supporting  market  data  volumes 
equivalent  to  the  total  capacity  of  its 
proposed  facilities." 

As  a  result  of  the  competitive 
transformation  of  the  industry,  the 
Commission  has  granted  certificate 
authority  for  construction  of  facilities 
where  the  gas  supply  or  market  showing 
is  not  as  strong  as  once  required. 
However,  as  the  preliminary  impetus 
behind  the  NGA,  and  thus  the  mandate 
of  this  Commission,  economic  protection 
of  the  public  must  remain  an  overriding 
concern.  Therefore,  in  these  cases,"  the 
Commission  endeavored  to  promote  a 
competitive  market  while 
simultaneously  providing  economic 
protection  for  the  public  by  placing  the 
pipeline  "at  risk"  for  the  potential 
economic  failure  of  a  project.  The 


»•>  Order  No.  436.  supra,  at  31,569. 

"  Tennesgee  Gas  Pipeline  Company.  52  FERC 
\  61.257  at  61.926  (1990)  (Niagara  import  point 
project»(MffS ///)). 

»»  Cf.  Optional  Certificates,  part  157.  subpart  E  of 
the  Commission's  Regulations.  18  CFR  157.100.  et 
seq. 

"  See  Great  Lakes  Gas  Transmission  Co..  et  oL 
Opinion  No.  577.  43  FPC  635.  See  also.  Pacific  Gas 
Transmission  Co.,  56  FERC  1 61.192  (1991). 


**  See  also.  Pipeline  Service  Obligations  and 
Revisions  to  Regulations  Governing  Self- 
bnplementing  Transportation,  IV  FERC  Stats,  k 
Regs.  1  32.480  (1991).  In  that  rulemaking,  the 
Commission  proposed  making  a  finding  that  the 
market  for  natural  gas  sales  is  competitive  on  ■ 
national  level.  This  finding  would  support 
elimination  of  the  requirement  that  a  showing  of 
divertable  supplies  must  be  made  to  justify  market- 
based  sales  rates. 

"  See,  e.g..  Tennessee  Gas  Pipeline  Company,  et 
al.  [Niagara  import  point  projects  (NIPPS)  H).  51 
FERC  1  61.113  (1990):  Tennessee  Gas  Pipeline 
Company,  et  al..  [.MPPS  III).  52  FERC  f  61.257 
(1990):  Iroquois  Gas  Transmission  System.  L.P.. 
Opinion  No.  357.  53  FERC  \  81.194  (1990). 

**  See.  e.g..  Natural  Gas  Pipeline  Company  of 
America.  48  FERC  \  61.311  (1989):  Tennessee  Gas 
Pipeline  Company,  51  FERC  \  61.113  (1990)  (NIPPS 
III);  Transcontinental  Gas  Pipe  Line  Corporation.  51 
FERC  1 61,173  (1990):  East  Tennessee  Natural  Cat 
Company,  51  FERC  \  81.247  (1990);  Northern  Natural 
Gas  Corporation.  51  FERC  |  51318  (1991):  ANR 
Pipeline  Company.  51  FERC  1  81.359  (1990).  reh'g 
granted.  .■i2  FERC  1 61.052  (1990):  Northern  Border 
Pipelme  Company.  52  FERC  \  61.272  (1990).  rehg 
granted.  53  FERC  |  61.138  (1990);  Natural  Gas 
Pipeline  Company  of  America.  54  FERC  1 61.030 
(1991);  Transwestem  Pipeline  Company.  54  FERC 
1 61.031  (1991);  ANR  Pipeline  Company,  et  al..  54 
FERC  1 61.032  (1991);  Arkla  Energy  Resources.  54 
FERC  1  61.033  (1991);  United  Gas  Pipe  Line 
Company.  54  FERC  \  61,109  (1991);  Colorado 
Interstate  Gas  Company,  54  FERC  1  61.198  (1991); 
Midwest  Gas  Storage.  Inc..  55  FERC  f  61.140  (1991). 


Commission  concluded  that  rigid 
adherence  to  the  historical  supply  and 
market  analysis  approach  may  no  longer 
serve  the  public  interest  because  the 
imposition  of  such  requirement  could 
impede  the  availability  of  new  sources 
of  competitively  priced  and 
environmentally  preferable  energy.'^ 

The  Commission  initially  imposed 
conditions  on  these  certificates  on  a 
case-by-case  basis  and  tailored  the 
conditions  to  the  specific  facts  of  the 
individual  cases.  For  example,  the 
Commission  required  execution  of 
service  agreements  with  all  of  the 
pertinent  shippers  prior  to  the 
commencement  of  any  construction  of 
facilities  in  instances  where  insufficient 
gas  supply  information  was  provided.'* 
The  Commission  has  also  required 
submission  of  an  "analysis  of  the 
incremental  revenues  and  costs 
associated  with  these  facilities  and 
services"  in  any  rate  case  where  the 
applicants  file  to  include  the  facilities  in 
their  rate  base."  In  an  instance 
involving  gas  to  be  imported  from 
Canada,  the  Commission  issued  a 
certificate  subject  to  one  of  two 
conditions:  (1)  Construction  would  not 
begin  until  copies  of  final,  long-term 
export  licenses  from  the  Canadian 
National  Energy  Board  were  filed,  or  (2) 
the  applicants  would  bear  the  full 
responsibility  for  any  deficiency  in  cost 
recovery  due  to  the  length  of  the  export 
authorization.*" 

As  these  types  of  certificate 
applications  became  increasingly  more 
common,  the  Commission  issued  several 
orders  implementing  a  consistent  policy 
in  this  regard.*'  In  addressing  the 
approach  adopted  in  those  orders,  the 
Commission  stated: 

(W)e  do  not  intend  to  abandon  our 
responsibility  to  ensure  that  present  and 
future  customers  do  not  make  inappropriate 
contribution  to  the  costs  associated  with 
newly  constructed  facilities.  This  we  intend 
to  accomplish  by  placing  the  pipelines  at  risk 
for  the  costs  associated  with  their  new 
facilities  in  the  event  all  of  the  newly 
constructed  capacity  is  not  subscribed  under 
firm  contracts  at  the  time  the  pipelines  file  to 
include  the  costs  in  their  rates.*  This  can  be 
accomplished  in  various  ways.  For  example, 
the  Commission  could  limit  a  pipeline's  cost 


•'  See.  Arkla  Energy  Resources.  54  FERC  1  61,033 
8161,136(1991). 

**  See.  e.g..  Transcontinental  and  AKR.  supra. 

»•  See.  e.^..  ANR,  supra. 

*"  See,  e.g..  Tennessee.  NIPPS  II  and  UI.  supra. 

*'  Natural  Gas  Pipeline  Company.  54  FERC 
1  61.030  (1991);  ANR  Pipeline  Company,  et  al.,  54 
FERC  1  61.032  (1991);  Transwestem  Pipeline 
Company.  54  FERC  1  61.031  (1991 );  Arkla  Energy 
Resources,  54  FERC  \  61.033  (1991):  United  Gas  Pipe 
Line  Company.  54  FERC  f  61.109  (1991);  Colorado 
Interstate  Gas  Company.  54  FERC  1  61.196  (1991). 


52338  Federal  Register  /  Vol.  56.  No.  202  /  Friday.  October  16.  1991  /  Rules  and  Regulations 


recovery  to  only  the  capacity  for  which  it  has 
rinn  contracts  for  service  to  satisfy  the  at  risk 
condition.  The  Commission  also  could 
determine  that  it  would  set  rates  based  on 
100  percent  of  the  new  facilities'  capacity 
irrespective  of  the  volumes  subscribed  to. 
These  and  other  approaches  would  allow  the 
Commission  to  ensure  that  ratepoyers  do  not 
pay  for  unused  capacity.  *  *  *  But  to  provide 
certainty  to  these  applicants,  we  will  place 
(the  applicants]  at  risk  by  allowing  them  to 
recover  only  the  costs  associated  with  the 
capacity  for  which  they  have  executed  firm 
contracts.** 

*  The  duration  of  these  contracts  would 
have  to  t>e  at  least  equal  to  the  term  required 
to  meet  the  Commission's  contract  standard 
in  traditional  7(c)  certificates.  We  note  that 
most  construction  is  supported  by  contracts 
with  term^  of  10  years  or  more. 

As  a  result  of  this  analysis,  these 
case-specific  certiRcates  were  placed  at 
risk  for  project  failure,  in  a  way  similar 
but  not  identical  to  optional  certificates. 

The  Commission  recently  explained 
that  any  initial  rate  authorized  in  a 
certiHcate  proceeding,  including  a  rate 
designed  to  place  a  pipeline  at  risk  as 
described  above,  is  subject  to  review  in 
the  pipeline's  next  general  rate  case  in 
order  to  ensure  that  "all  factors  and 
circumstances  that  bear  on  whether  a 
rate  is  just  and  reasonable  are 
considered."  *'  Further,  it  was 
explained  that: 

(t)he  Commission  has  no  authority  under 
section  7  of  the  NGA  to  establish  just  and 
reasonable  rates  or  to  alter  previously 
approved  rates  for  the  pipeline's  services  that 
are  not  before  the  Commission  in  the 
certificate  proceeding.  (Citation  omitted.) 

Thus,  the  Commission  cannot  give 
assurance  that  it  will  approve  roUed-in 
treatment  of  costs  of  |a|  project  in  a  future 
rate  proceeding.  Even  assuming  there  is 
evidence  in  the  present  record  indicating  that 
the  proposed  facilities  would  have  system- 
wide  benefits,  it  would  not  be  appropriate  to 
give  (the  applicant]  advance  approval  for 
rolled-in  treatment,  since  circumstances  and 
factors  affecting  such  a  determination  may 
well  have  changed  by  the  time  the  facilities 
are  in  operation,  assuming  they  are 
certificated. 

However,  the  Commission  offered 
guidance  regarding  the  elements 
considered  to  determine  whether  an 
initial  rate  may  subsequently  be  rolled- 
in  to  rate  base  or  must  remain  an 
incremental  rate. 

The  Commission's  traditional  policy  is  to 
permit  pipelines  to  roll  facility  costs  into 
existing  system-wide  rates  when  the  pipeline 
demonstrates  that  the  facilities  benefit 
existing  customers.  The  Commission's 
guiding  principle  is  that  "allocation  of  costs 
should  reflect  costs  incurred  and  cost 


responsibility."  In  order  to  roll  the  cost  of 
new  facilities  into  existing  system-wide  rales, 
the  pipeline  must  show  that  the  "existing 
customers  will  not  subsidize  the  customers 
that  benefit  from  these  new  facilities."  The 
application  of  those  principles,  of  course, 
turns  on  the  specific  facts  as  determined  on  a 
particular  record.  It  should  be  noted  that 
when  incremental  facilities  significantly 
increase  the  rates  of  existing  customers,  the 
pipeline  must  specifically  address  and  justify 
rolled-in  rates  by  showing  system-wide 
benefits  to  existing  customers  commensurate 
with  the  increase  in  rates.  Assuming  net 
benefits  to  the  existing  customers,  it  may  well 
be  that  rolled-in  rate  treatment  will  be 
appropriate  for  the  (particular)  project. 
However,  such  a  determination  will  be  saved 
for  a  future  rate  proceeding,  in  which 
opponents  of  the  proposed  rate  treatment 
would  have  the  opportunity  to  raise  their 
objections.  (Citations  omitted.)  ** 

3.  At  Risk  By  Any  Other  Name  is  Still  At 
Risk 

As  we  stated  in  the  NOPR.  the 
optional  certificate  authorization  was 
introduced  as  part  of  a  package  of 
regulatory  reforms  designed  to  promote 
competition  among  pipelines  by  easing 
market  entry  and  exit  restrictions 
caused  by  potentially  lengthy  regulatory 
proceedings.**  Through  this  final  rule, 
we  further  refine  the  regulations  in  order 
to  advance  those  same  goals. 

The  NOPR  proposed  codifying 
Commission  precedent  and  policy 
regarding  optional  certificates. 
However,  in  revie%ving  the  comments  to 
this  proposal,  and  in  the  course  of 
examining  construction  certificate 
authorizations  generally,  it  has  become 
clear  that  certain  aspects  of  traditional 
and  optional  certificate  authorizations 
have  merged,  and  inevitably  will 
continue  to  do  so.  This  development  has 
many  public  policy  benefits.  However,  it 
is  cumbersome  to  have  two  sets  of 
regulations  in  effect  which  provide 
separate  forums  in  which  to  address  the 
allocation  of  risk  for  recovery  of  facility 
construction  costs.  Further,  the  present 
overlap  in  the  regulations  does  not 
provide  sufficient  regulatory  certainty 
and  evidence  to  the  public. 

Therefore,  the  rule  promulgated  herein 
provides  that  risk  allocation  may  be 
considered  in  all  available  forms  of 
construction  authorization.  As  a  result 
of  this  development,  there  is  no  longer  a 
practical  need  for  the  optional 
certificate  authorization  found  in  part 
157.  subpart  E  of  the  regulations.  For  the 
same  reasons,  and  in  conjunction  with 
the  changes  to  the  prior  notice 
regulations  (discussed  below)  adoption 


UMI 


"  Northwed  Pipeline  Corporation.  Preliminary 
Detpnnination  on  Non-Environmen!al  Issue*.  56 
tIJlC  161.008  (1991). 


.    "  Id 

*'  Revisions  to  Regulations  Governing 
Certificates  for  Con«tnictioa  FERC  Stats.  &  Regs.  1 
32.477  at  32.46:^ 


of  the  "accelerated"  prior  notice 
procedure  proposed  in  the  NOPR  is 
unwarranted.  Instead,  all  projects  will 
be  treated  consistently,  i.e.,  any  project 
which  does  not  satisfy  the  Kansas  Pipe 
Line  criteria,  as  revised  below,  will  be 
placed  at  risk  for  the  underutilization  of 
any  pipeline  facilities. 

4.  Codification  of  the  Revised  Kansas 
Pipe  Line  Standards 

As  can  be  seen,  the  Kansas  Pipe  Line 
standards  are  a  set  of  criteria  that  have 
evolved  in  the  case  law  over  the  last  50 
years.  For  the  most  part  the  standards 
are  reflected  in  the  filing  requirements 
set  forth  in  {  157.14  of  the  regulations. 
For  purposes  of  the  at-risk  regulations 
that  we  are  adopting  here  (see 
discussion  infra),  we  are  codifying  the 
seven  Kansas  Pipe  Line  standards  at  a 
new  §  157.102(b)  of  the  regulations. 

These  standards  are  the  same  as 
those  described  above,  with  two 
exceptions.  First,  we  are  continuing  to 
relax  the  filing  requirement  related  to 
gas  supply.  As  a  general  matter,  we  find 
that  there  is  sufficient  natural  gas 
available  throughout  North  America  to 
support  most  new  construction.** 
Accordingly,  in  the  future  we  will 
require  only  a  statement  by  the 
applicant  describing:  (1)  those 
production  areas  accessible  to  the 
proposed  construction  that  contain 
sufHcient  existing  or  potential  gas 
supplies  for  the  proposed  project;  and 
(2)  how  those  production  areas  are 
connected  to  the  proposed  construction. 
This  relaxed  standard  appears  at 
S  157.102(b)(1)  of  the  new  rules  and  in 
the  filing  requirement  at  S  157.14(a)(10). 

Second,  we  are  interpreting  the 
market  demand  portion  of  the  Kansas 
Pipe  Line  standards,  set  forth  at 
§  157.102(b)(2)  of  the  new  regulations,  as 
requiring  a  showing  by  the  applicant 
that  it  has  long-term  (at  least  10-year) 
contracts  for  100  percent  of  the  capacity 
of  the  proposed  facilities.  However,  we 
will  not  look  behind  those  contracts  to 
ascertain  whether  there  is  an  actual 
market.  We  believe  that  a  contract  is 
sufficient  evidence  that  a  market  exists. 

If  a  pipeline  proposing  cost-based 
rates  for  new  construction  meets  all 
seven  of  the  Kansas  Pipe  Line  standards 
set  forth  at  new  S  157.102(b),  it  will  be 
able  to  charge  rates  for  service  through 
the  new  facilities  that  ensure  it  full  cost 
recovery  of  those  facilities  if  it  achieves 
its  projected  throughput.  If  the  pipeline 
cannot  or  does  not  want  to  meet  any  of 
those  seven  standards,  however,  its 
proposal  is  not  doomed:  instead,  it  will 


**  See  also  Pipeline  Service  Obligations.  IV  PERC 
Stats.  &  Regs,  at  32.S4S. 


Federal  Refflster  /  Vol.  56.  No.  202  /  Friday.  October  16.  1991  /  Rules  and  Regulations 


S2339 


be  placed  at  risk  for  the  success  or 
failure  of  the  project  by  operation  of  the 
new  at-risk  terms  and  conditions  (which 
we  discuss  in  detail  later  in  this  order). 
Pursuant  to  S  157.102(g)  of  the  new 
regulations,  the  pipeline  may 
subsequently  seek  removal  of  the  at-risk 
terms  and  conditions  imposed  on  the 
new  facilities  by  satisfying,  in  a  section 
4  tiling,  either  the  Kansas  Pipe  Line 
standards  still  applicable  to  it,*^  or  the 
new  net  benefits  test.  The  net  benefits 
test  requires  a  showing  by  the  pipeline 
that  the  Incremental  revenues  received 
by  it  for  services  requiring  the  new 
facilities  exceed  the  cost  of  service  for 
those  facilities. 

B.  The  Ashbacker  Principle 

Under  the  Ashbacker  *•  principle, 
authorization  for  one  project  which 
would  preclude  authorization  for  a 
similarly  situated,  mutually  exclusive 
proposal  may  only  occur  after  a 
comparative  review  of  the  two 
competitive  proposals.  In  California 
PUC,**  the  court  addressed  the 
Ashbacker  principle  with  regard  to  two 
purportedly  competitive  applications: 
one  was  filed  under  the  traditional 
certificate  authorization,  the  other  was 
filed  under  the  optional  certificate  (OC) 
authorization.  In  that  case,  it  was  argued 
that  the  Commission's  "accelerated 
processing  of  (an  OC)  application  in  this- 
case  violated  fundamental  fairness  and 
the  spirit  of  Ashbacker  *  *  *"  It  was 
further  argued  that  the  Commission's 
procedures  "would  thwart  competition 
by  giving  an  unfair  advantage  to  (the  OC 
applicant)."  The  court  responded  by 
finding  "Ashbacker  only  marginally 
relevant  to  these  facts  and.  while  the 
pipeline's  fairness  principle  may  be 
sound,  we  believe  that  the  evolution  of 
the  Commission's  OC  criteria  here 
created  no  unfairness."  Further. 

Ashbacker  cannot  intelligibly  be 
understood  to  require  that  an  agency 
consolidate  into  a  single  comparative  hearing 
applications  that  are  proceeding  on 
legitimately  established  separate  tracks.  If  an 
application  under  traditional  section  7 
procedures  for  a  certificate  that  was 
economically  inconsistent  with  an  (OC) 
application  triggered  a  comparative  hearing    . 
under  traditional  section  7  principles,  the 
(OC)  procedures  would  be  undone — at  least 
in  any  case  where  a  competitor  chose  to  undo 
them.  Indeed,  such  a  principle  would  destroy 
any  agency's  decision  to  streamline 
adjudicatory  procedures  for  a  specially 
defined  class  of  applicants:  if  the  tortoises 


*''  For  example,  if  the  applicant  has  already 
constructed  the  facilities,  the  fourth  standard, 
requiring  that  it  demonstrate  adequate  financial 
reaouroet  te  construct  them,  no  longer  would  be 
applicable. 

**  Ashbacker.  tupra. 
«•  California  PUC.  tupra. 


are  entitled  to  engulf  the  hares  in  their 
proceedings,  they  can  destroy  the  fact  track's 
speed  and  thus  its  existence  as  a  fast  track. 
The  Ashbacker  principle  takes  this  Into 
account,  requiring  only  that  an  agency  "use 
the  same  set  of  procedures  to  process  the 
applications  of  all  similariy  situated  persons 
tvho  come  l>efore  it  seeking  the  same 
license."  Obviously  applicants  under  the 
(OC)  and  traditional  section  7  procedures  are 
not  similarly  situated:  the  first  have  met 
generic  threshold  requirements  that  the 
second  have  l>een  unwilling  or  unable  to 
satisfy.'" 

As  a  result  of  the  restructuring  of  the 
regulations  here,  all  pipeline  projects 
which  do  not  meet  the  codified  Kansas 
Pipe  Line  criteria  will  be  considered 
"optional"  projects  and  the  project 
sponsors  placed  at  risk  for  the  failure  of 
the  projects.  Only  if  a  project  sponsor 
supplies  the  information  required  by  the 
Kansas  Pipe  Line  criteria  will  the 
project  sponsor  not  be  placed  at  risk  for 
underrecovery  of  its  costs.  Therefore, 
since  the  information  provided  will  vary 
with  each  project,  due  to  the  various 
types  of  projects  needed  to  meet  a 
competitive  marketplace,  the  Ashbacker 
principle  will  generally  not  apply 
because  each  application,  in  essence, 
wrill  be  pursued  on  a  separate  track. 

Further.  "(i)t  is  economic  not  legal 
mutual  exclusivity  that  triggers 
Ashbacker."  *•  Whether  or  not  each 
individual  project  is  economically 
feasible  will  be  determined  by  the 
market  and  the  project  sponsor's 
exercise  of  good  business  judgment  To 
such  end  as  a  project  is  not  in  actuality, 
profitable,  the  project  sponsor  will  bear 
the  risk  of  the  imderrecovery  of  its  costs, 
not  the  public. 

However,  there  still  exists  the 
potential  for  the  Gling  of  two 
applications  which  each  meet  the 
Kansas  Pipe  Line  standards  and  are 
potentially  mutually  exclusive.  In  the 
construction  NOPR.  the  Commission 
proposed  to  limit  the  time  period  within 
which  a  competitive  filing  could  be 
made  pursuant  to  the  proposed 
"accelerated"  prior  notice  procediu-e. 
The  final  rule  does  not  adopt  the 
"accelerated"  procedure.  However,  the 
time  limitation  for  competitive  filings  is 
included  in  the  final  rule  for  both 
subpart  A  case-specific  applications  and 
subpart  F  prior  notice  filings.  That  is,  a 
notice  of  intent  to  file  a  competitive 
application  must  be  filed,  as 
appropriate,  either  within  the 
intervention  period  for  case-specific 
applications  or  the  protest  period  for 


prior  notice  filings.  A  complete 
competitive  case-specific  application  or 
prior  notice  filing  must  be  filed  within  30 
days  of  the  expiration  of  the 
intervention  or  protest  period  in  orde-  to 
receive  contemporaneous  review. 

C.  Menu  of  Construction 
Authorization  •* 

As  stated  above,  the  optional 
certificate  procedures  currently  found  in 
subpart  E  are  being  rescinded;  however, 
the  assumption  of  risk  philosophy 
underlying  the  promulgation  of  the 
optional  certificate  regulations  is  now 
embodied  in  all  of  the  remaining 
authorizations  for  construction  of 
facilities.  The  resultant  construction 
authorizations  options  are  as  follows: 

1.  Part  157.  Subpart  A— Case-Specific 
Authorization 

Under  this  authorization,  an 
application  pursuant  to  subpart  A  of 
part  157  would  be  filed  as  before.  If  the 
applicant  is  able  to  submit  the 
information  required  to  meet  the  Kansas 
Pipe  Line  standards,  the  application 
would  be  reviewed  as  such  and. 
assuming  all  requisites  are  met  a  case- 
specific  construction  certificate  would 
be  issued.  However,  if  the  applicant 
provides  less  than  sufficient  data  to 
support  the  findings  set  forth  in  Kansas 
Pipe  Line,  the  certificate  would  be 
conditioned  such  that  the  pipeline  would 
bear  any  economic  risk  associated  with 
the  project  through  imposition  of  the  at- 
risk  provisions  discussed  above.'" 

2.  Part  157,  Subpart  F — Automatic  and 
Prior  Notice 

Subpart  F  encompasses  the 
regulations  governing  blanket 
construction  authorizations.  This  rule 
greatly  expands  projects  for  which  the 
blanket  construction  authorizations  may 
be  employed.  First  it  eliminates  the 
project  cost  limit  for  prior  notice  blanket 
construction  authorization  and 
decreases  the  protest  period  from  45  to 
30  days  after  the  date  of  publication  of 
the  prior  notice  request  in  the  Federal 
Renter.  Second,  it  revised  the 
definition  of  "eligible  facility"  in  order 
to  allow  construction  of  practically  any 
type  of  facility,  including  mainline 
facilities,  but  excluding  delivery  taps, 
storage  facilities,  and  facilities 
constructed  to  effectuate  the  purchase  of 
synthetic  or  gasified  liquid  natural  gas. 
liierefore,  any  size  facility  could 
conceivably  be  constructed  under 


"Id. 

* '  See  Delta  Air  Lines  v.  Civil  Aeronautics  Board. 
228.  fM  17. 22  (D£.  Gr.  19SS);  Midwestern  Gas 
TransmiMion  Company  v.  FPC  2S8  F.2d  Sea  666 
(DX:.  Cii.  19S8). 


**  See  appendix  C  (br  a  chart  outlining  theae 
authortzaUoas. 

**  A  builder  that  it  not  an  existing  pipeline  with 
rates  on  file  would  l>e  required  to  pursue  case- 
speciflc  conttTDCtion  authoiizatioD. 


52340  Federal  Register  /  Vol.  56.  No.  202  /  Friday.  October  18.  1991  /  Rules  and  Regulations 


blanket  authorization.  Third,  it  increases 
the  project  cost  hmit  for  automatic 
blanket  construction  authorization  to 
$10,000,000.  These  changes  are 
consistent  with  our  goals  to  expand 
construction  options  and  expedite 
construction  projects. 

Previous  to  this  rulemaking,  prior 
notice  filings  were  limited  by  project 
cost,  as  well  as  by  the  type  of  facility 
which  could  be  authorized  under 
blanket  construction.  In  Order  No. 
234,**  which  adopted  the  blanket 
construction  regulations,  the 
Commission  explained  that  these 
limitations  were  intended  to  ensure  that 
any  project  constructed  under  the 
blanket  authorizations  would  not  result 
in  an  adverse  impact  on  ratepayers.  The 
more  stringent  project  cost  limit  for 
automatic  authorization  was  intended  to 
restrict  use  of  that  authorization  to  only 
the  most  minor  and  routine  projects, 
since  there  was  no  mechanism  for  public 
notice  or  protest. 

However,  the  concerns  expressed  in 
Order  No.  234  are  accommodated  by  the 
additional  modifications  in  this  final 
rule.  First,  since  the  recovery  of  the 
construction  costs  for  these  projects  will 
be  at  risk,  absent  the  Kansas  Pipe  Line 
showing  described  above,  existing  and 
future  ratepayers  are  protected  from  any 
adverse  rate  impact  due  to  the 
construction  of  these  facilities, 
regardless  of  size  or  type  of  facility. 
Second,  with  the  revisions  to 
§  157.206(d)  adopted  here  in  section 
§  157.103,  the  environment  will  be 
protected  from  adverse  impact  from 
these,  or  any  other,  construction 
projects. 

Further,  the  revisions  to  thetself- 
implementing  environmental  regulations 
include  a  compliance  report  which  must 
be  filed  by  the  project  sponsor.  It  is 
anticipated  that  Commission  review  of 
these  filings  for  compliance  will  be 
accomplished  within  a  thirty  day  period. 
The  reconciliation  procedure  will  also 
serve  to  expedite  Commission  review  of 
the  environmental  impact  of  pipeline 
projects.  For  these  reasons,  and  based 
on  our  experience  under  the  blanket 
regulations'  prior  notice  procedures,  the 
final  rule  shortens  the  deadline  under 
§  157.205(e]  for  the  filing  of  protests 
from  45  to  30  days  after  the  date  of 
publication  of  a  prior  notice  request  in 
the  Federal  Register. 

The  final  rule  also  addresses  the 
Commission's  concern  over  frivolous  or 
unsubstantiated  protests.  Section 
157.205(g)  allows  30  days  to  resolve 
and/or  withdraw  any  protest  to  a  prior 
notice  filing.  If  the  protest  is  not 
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'  FLRC  StoU.  a  Reg*,  t  30.367  (1982). 


resolved  or  withdrawn,  the  project  must 
proceed  under  the  Subpart  A  case- 
specific  authorization.  However,  this 
provision  often  results  in  prior  notice 
projects  being  delayed  by  protests 
making  inconsequential  assertions. 
Therefore,  we  are  amending  S  157.205(g) 
such  that  the  Director  may  dismiss  any 
protest  which  does  not  make  a  prima 
facie  showing  of  a  material  issue  of  fact 
or  law.  The  regulation  also  is  revised  to 
state  that  any  order  by  the  Director  to 
dismiss  such  a  protest  will  issue  within 
90  days  after  issuance  of  the  prior  notice 
request. 

For  example,  frequently  a  protest  to  a 
prior  notice  request  is  filed  by  a  pipeline 
merely  in  order  to  prohibit  or  delay  a 
project  which  would  provide 
competition  to  that  pipeHne's  existing 
services  or  markets.  This  type  of  protest 
often  consists  of  a  brief  denouncement 
of  the  project  without  supporting 
information  of  any  kind.  Under  the  rule 
adopted  here,  the  Director  may  promptly 
dismiss  the  protest  so  that  the  project 
could  proceed  as  planned.  Also,  for 
example,  the  Director  would  act 
pursuant  to  this  revised  regulation  to 
dismiss  protests,  such  as  LDCs'  protests 
against  interstate  pipelines'  prior  notice 
requests  to  construct  delivery  taps  or 
provide  transportation  services,  which 
provide  no  evidence  of  anti-comfpetitive 
or  unduly  discriminatory  practices  on 
the  pipelines'  parts. 

Another  example  of  a  protest  which 
would  not  satisfy  the  prima  facie 
threshold  would  be  where  a  landowner 
files  a  protest  which  states,  without 
justification,  that  the  pipeline  should  not 
be  constructed  on  his  property  but, 
instead,  should  be  constructed  on 
someone  else's  land.  However,  if  this 
same  protester  stated  that  an  alternate 
route  for  the  pipeline  would  be 
preferable  due  to  the  presence  of  an 
existing  right-of-way  or  fenceline.  for 
example,  the  prima  facie  standard 
would  be  met  and  the  protest  would  not 
be  dismissed.  Nevertheless,  with  this 
type  of  protest,  initiation  of  the 
reconciliation  procedure  would  be 
appropriate.  In  that  way,  the  routing 
problem  could  be  addressed  and 
potentially  resolved,  thereby  making  it 
possible  for  the  project  to  proceed  under 
the  prior  notice  authorization. 

We  note  here  that  the  part  157  blanket 
certificates  are  only  available  to  existing 
pipeline  companies.  A  potential  new 
market  entrant  would  be  required  to 
proceed  under  the  subpart  A  case- 
specific  regulations.  However,  a  new 
market  entrant  could  file  a  subpart  A 
case-specific  certificate  application  and 
a  subpart  F  blanket  certificate 
application  simultaneously  in  order  to 


obtain  a  blanket  certificate  more 
quickly.  Recognizing  that  the  different 
procedural  hurdles  could  serve  to  place 
potential  new  market  entrants  at  a 
competitive  disadvantage,  we  intend,  as 
a  general  policy  matter,  to  act  on  such 
applications  within  90  days  of  fihng, 
assuming  the  requirements  of  §  157.103 
can  be  met. 

Order  No.  234  represented  a  major 
step  in  the  evolution  of  the 
Commission's  attempts  to  revise  its 
regulations  to  accommodate  the  changes 
in  the  industry.  Its  stated  purpose  was  to 
implement  ways  to  make  the  certificate 
process  more  efficient.  This  final  rule 
furthers  that  goal,  based  upon  our  years 
of  experience  with  the  blanket 
construction  authorizations. 

3.  NGPA  Section  311  Construction 
Authorizations 

The  NOPR  requested  comments  on 
whether  Commission  oversight  of 
section  311  construction  is  needed, 
especially  in  light  of  the  potential  for 
adverse  environmental  consequences 
resulting  from  construction  of  major 
pipeline  facilities.  We  were  concerned 
that  the  requirements  of  S  157.206(d), 
now  §  157.103,  were  not  sufficient  for 
major  projects.  The  NOPR  explained 
that,  if  the  requirements  of  §  157.206(d) 
were  indeed  sufficient,  no  changes  to 
the  regulations  would  be  warranted. 
Based  upon  the  comments  and  our 
experience,  we  have  determined  that, 
with  the  revisions  to  the  self- 
implementing  environmental 
requirements  now  found  at  §  157.103 
which  are  set  forth  and  discussed  more 
fully  below,  the  environment  will  be 
adequately  protected  and  the 
requirements  of  NEPA  will  be  met  with 
regard  to  any  pipeline  construction  » 

project,  regardless  of  size.  Therefore,  we 
will  not  eliminate  section  311 
construction  authorization. 

To  impose  additional  regulatory 
requirements  on  section  311 
construction  unnecessarily  would  be 
contrary  to  our  ultimate  goal  of 
encouraging  expeditious  pipeline 
construction  needed  to  meet  market 
demands.  By  revising  S  157.206(d)  in 
§  157.103  so  that  the  potential  for 
adverse  environmental  impact  from 
construction  under  this  authorization  is 
removed,  it  is  unnecessary  to  impose 
additional  requirements  to  section  311 
construction  authority  to  meet 
environmental  concerns.  We  are  mindful 
in  making  this  decision  that  Congress 
intended  for  section  311  transportation 
to  occur  without  the  encumbrances 
inherent  in  certification  pursuant  to 
section  7(c)  of  the  NGA. 


Il 
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Nevertheless,  we  do  believe  it  is 
inadvisable  for  construction  activities  to 
proceed  without  some  form  of 
notification  to  the  Commission. 
Therefore,  we  will  require  notification  of 
these  projects  to  the  Commission.  The 
notification  will  include  a  brief 
description  of  the  facilities,  a  S  157.103 
compliance  report,  and  current  U.S. 
Geological  Survey  7.5-minute  series 
topographic  maps  showing  the  location 
of  the  facilities.  This  will  enable  the 
Commission  to  take  appropriate  action, 
if  necessary,  prior  to  the  commencement 
of  construction. 

4.  Section  2.55(b] — Replacement  of 
Facilities 

The  NOPR  also  proposed  eliminating 
replacement  of  facilities  from  the 
exemptions  set  forth  in  S  2.55  of  the 
regulations.  This  proposal  was  based  on 
the  concern  that  such  replacement 
activity,  and  the  construction-like  nature 
of  those  activities,  might  result  in 
adverse  environmental  consequences 
not  contemplated  when  §  2.55  was 
promulgated.  However,  the  commenters 
have  pointed  out  that  replacement 
projects  differ  from  initial  construction 
in  several  significant  ways. 

First,  facilities  are  usually  replaced  in 
very  small  increments — less  than  two 
miles  in  length.  Second,  replacement 
occurs  in  previously  certified  rights-of- 
way. 

Third,  often  replacement  must  occur 
quickly  in  order  to  avoid  potential  safety 
hazards  generally,  or  specifically,  in 
order  to  comply  with  Department  of 
Transportation  (DOT)  pipeline  safety 
regulations."*  Part  2B4,  subpart  I  of  the 
regulations  exempts  certain  emergency 
transactions  from  certification 
requirements.  Where  there  is  a  clear  and 
present  indication  of  safety-related 
deterioration  or  malfunction  of  facilities 
constituting  an  emergency,  these 
regulations  would  apply  and  provide 
authorization  for  rapid  response  to  the 
emergency.  However,  there  also  exist 
instances  where  a  pipeline  has 
deteriorated  to  the  point  of  being 
potentially  unsafe  without  rising  to  an 
emei^gency  standard.  In  these  instances, 
as  defined  by  the  DOT  regulations,  the 
public  safety  must  be  protected  and  it  is 
in  these  instances  that  pipelines  would 
rely  on  the  replacement  authorization  in 
1 2.55(b)  to  correct  the  problem  in  order 
to  continue  providing  service  to  its 
customers  safely.  As  has  been  discussed 
in  previous  related  orders,**  the 


Commission  does  not  intend  that  there 
be  any  conflict  between  the  rule 
adopted  here  and  the  DOTs  safety 
regulations.  In  order  to  clarify  this  issue 
and  guard  against  any  future 
misinterpretation  or  confusion,  this  rule 
amends  §  2.55(b]  to  state  that 
replacement  may  occur  pursuant  to  that 
section  only  if  the  facilities  "have  or  will 
soon  become  physically  deteriorated  or 
obsolete  to  the  extent  that  replacement 
is  deemed  advisable  to  comply  with 
Department  of  Transportation 
regulations:  *  *  *." 

Last,  while  constructing  new  pipeline 
may  be  highly  desirable,  replacement  of 
facilities  is  generally  essential  due  to  the 
deterioration  of  facilities  and  the 
possible  interruption  in  service  which 
would  occur  if  the  pipeline  were  not 
replaced  in  a  timely  fashion — the  time 
needed  to  gather  data  in  conjunction 
with  brief  windows  of  construction  time 
makes  imposition  of  any  additional 
regul^ory-related  delay  untenable. 

Therefore,  upon  further  consideration, 
we  have  determined  that  removing  the 
exemption  for  replacement  of  facilities 
in  S  2.55(b)  is  inadvisable.  However,  we 
have  continued  concerns  regarding 
disposal  of  toxic  substances 
necessitated  by  the  replacement  of 
facilities.  Therefore,  the  rule  provides 
that  replaced  facilities  must  be 
abandoned  in  compliance  with  40  CFR 
761,  or  as  specifically  permitted  by  the 
Environmental  Protection  Agency  (EPA), 
if  the  facilities  to  be  replaced  have  been 
found  by  the  EPA  to  have  been  exposed 
to  PCB  contamination  greater  than  50 
ppm. 

5.  Phasing  and  Incomplete  Applications 

In  the  majority  of  instances,  the 
revisions  to  the  regulations  adopted  here 
will  eliminate  the  problems  which 
previously  were  resolved  through 
phasing  orders  and  dismissal  of 
incomplete  applications.  leasing  orders 
have  been  issued  in  order  to  make 
preliminary  findings  regarding  the 
nonenvironmental  aspects  of  a  project 
while  the  environmental  review  of  that 
project  proceeded.'^  However,  since 
most  projects  should  be  able  to  proceed 
under  the  self-implementing 
requirements  of  S  157.103,  as  revised, 
the  number  of  EAs  which  must  be 
prepared  by  staff  should  be  greatly 
reduced,  thereby  greatly  decreasing  the 
need  for  phasing  orders.  Further,  the  at- 
risk  provisions  of  this  final  rule  will 
negate  the  difficulties  increasingly 
associated  with  certain  incomplete 
applicatioos.  Nevertheless,  we  are 


convinced  that,  where  appropriate, 
phasing  orders  and  dismissal  of 
incomplete  applications  serve  to 
expedite  pipeline  construction.  As  was 
stated  in  the  NOPR: 

Biasing  *  *  *  can  provide  for  more 
efficient  and  effective  decision  making  by 
presumably  expediting  construction  as  a 
result  of  providing  greater  regulatory 
certainty  and  stability  to  pending  projects. 
Certiricate  applicants  %vith  non- 
environmental  approval  could,  for  example, 
arrange  for  financing  and  initiate  contract 
negotiations  at  an  earlier  date.  In  this  regard, 
the  issuance  of  preliminary  findings  may 
serve  our  goal  of  increasing  competition  by 
enhancing  pipelines'  ability  to  gain  acceu 
into  new  or  expanded  markets.  More 
generally,  it  attests  to  the  importance  of 
timelinesa  in  the  decision  making  process. 
Phasing  also  can  render  Commission  decision 
making  with  respect  to  certificate 
applications  more  effective  by  allowing  the 
Commission  to  take  expeditious  and  timely 
action  on  proposals  where  timeliness  is  an 
important  ingredient  for  success.** 

In  its  comments.  INGAA  states  that 
the  real  benefit  to  phasing  is  that  it 
assists  pipeline  companies  in  lining  up 
financing  and  shippers.  INGAA  points 
out  that  its  members  must  begin 
discussing  customer  and  financing 
arrangements  prior  to  facility 
construction  regardless  of 
environmental  issues  that  may  arise 
because  of  the  high  cost  of  construction. 
The  phasing  process,  according  to 
INGAA,  provides  regulatory  certainty 
on  relevant  financial  and  economic 
issues. 

ANR  states  in  its  comments  that  the 
phasing  process  expedites  certification 
by  advising  the  applicant  eariy  in  the 
proceedings  whether  it  needs  to  change 
its  business  plan  and  how  to  change,  as 
well  as  providing  additional  time  for  the 
applicant  to  make  these  changes  prior  to 
issuance  of  a  certificate.  Kem  River 
opposes  phasing  in  its  comments,  but 
makes  the  point  that  phasing  allows 
section  7(c)  applicants  the  benefit  of  the 
optional  certification  process  {i.e.. 
expedition)  without  imposing  the 
corresponding  economic  risks  inherent 
in  an  optional  certificate. 

Until  recently,  the  Commission  has 
issued  preliminary  phasing  orders  only 
with  regard  to  non-environmental 
issues.  However,  the  Commission 
recently  issued  a  different  type  of 
phasing  order.  In  Northern  Border 
Pipeline  Company  *•  and  in  Natural 
Gas  Pipeline  Company  of  America,** 


"  49  CFR  parts  191  and  192. 

*'  Order  No.  S2S.  supra,  at  note  7. 


*'  Sm.  &«..  Ei  Mm  Natural  Ca*  Compuy.  S6 
FERC I  Stiaoiisai);  Colorado  InterMate  Gas 
Company.  56  FERC  1  61.015  (1991). 


••  lUvWoM  lo  Kegulalioot  Cowamiag 
CerttfiGBtes  for  Cooatnictioa  FERC  Suts.  *  Regt.  1 
3Z477  at  31484. 

**  55  FERC  I  •1.423  (IStl). 

•o  55  FERC  I  •L4M  (tWl). 
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applications  were  filed,  pursuant  to  part 
157,  subpart  A,  for  authorization  to 
construct  and  acquire  certain  facilities 
to  be  used  to  provide  open  access 
transportation  service.  With  regard  to 
each  of  these  applications,  the 
Commission  found  that  the  applicant 
had  not  made  a  sufficient  showing  of 
adequate  downstream  facilities,  and 
provided  the  following: 

Thus,  [the  applicant's]  application  is 
incomplete  and  no  determination  of  the  public 
convenience  and  necessity  can  be  made  at 
this  time.  We  will,  however,  allow  (the 
applicant]  to  remedy  the  deflciencies  in  its 
application  in  the  30  days  following  the  date 
of  this  order.  If,  in  that  time,  [the  applicant) 
presents  a  complete  project  [i.e.,  an 
application  to  construct  and  operate 
dovimstreara  facilities  is  filed  with  the 
Commission)  that  identifies  downstream 
facilities  *  *  *,  we  will  continue  our 
environmental  review.  In  the  meantime,  in  the 
30  days  following  the  date  of  this  order,  we 
will  continue  to  process  [the  applicant's] 
application.  Alternatively,  we  will  dismiss 
(the  applicant's]  request  in  this  docket, 
without  prejudice  to  [the  applicant)  filing  a 
new  application  that  fully  satisfies  the 
requirements  of  our  regulations,  if  an 
application  for  downstream  facilities  is  not 
filed  within  30  days  of  the  date  of  this  order. 

Therefore,  even  though  the  information 
in  these  applications  was  not  sufficient 
to  support  granting  certificates,  issuance 
of  these  phasing  orders  ensured  that  the 
processing  of  the  respective  applications 
would  not  be  delayed  during  the  time 
provided  for  the  applicants  to 
supplement  their  filings. 

6.  Delegation  to  the  Director 

All  comments  received  regarding  the 
expansion  of  the  Director's  authority 
supported  adoption  of  the  proposed 
regulations.  Therefore,  and  for  the 
reasons  set  forth  in  the  NOPR,  the  final 
rule  promulgates  these  revisions  at 
§  375.307,  as  well  as  other  delegations 
discussed  below. 

D.  Environmental  Matters 

1.  Nonjurisdictional  Facilities 

a.  Background.  In  the  NOPR,  the 
Commission  proposed  to  include  a 
requirement  in  its  regulations  that 
related  nonjurisdictional  facilities  be 
identified  in  the  application  for  a 
certificate,  if  there  is  one,  or  treated  as 
part  of  the  project  in  cases  of  automatic 
authorization.  As  stated  in  the  NOPR: 

The  requirements  to  identify  related 
nonjurisdictional  facilities  are  proposed  here 
in  order  to  ex[>edlte  the  environmental 
review  for  certification  to  construct  facilities. 
These  requirements  are  merely  intended  to 
give  notification  to  the  Commission  of  any 
facilities  that  may  be  subject  to 
environmental  review  due  to  their 
relationship  with  proposed  jurisdictional 


facilities.  By  providing  this  notification  with  a 
request  or  application  for  authorization,  the 
delay  which  results  from  staff  preparing  and 
sending  data  requests  relating  to  this  type  of 
information  and,  subsequently,  awaiting  a 
response  could  be  eliminated.*' 

The  Commission  then  invited 
comments  on  the  advisability  of 
adopting  this  approach.^' 

A  great  many  commenters  responded 
to  this  point,  the  vast  majority  of  them 
opposing  the  proposed  requirement  as 
unduly  burdensome.  Many  commenters 
fait  the  Commission  would  be 
overstepping  the  bounds  of  its  authority 
by  requesting  such  information. 

As  explained  in  the  NOPR,  the  issue 
of  what  consideration  is  required  of 
related  nonjurisdictional  facilities  in  the 
context  of  the  Commission's 
environmental  review  had  its  genesis  in 
the  decision  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  (D.C.  Circuit)  in  Henry  v.  FPC, 
513  F.2d  395  (D.C.  Cir.  1975).  In  that  case, 
two  projects  were  to  be  constructed  to 
produce  synthetic  gas  from  coal  for 
interstate  transportation.  The 
Transwestem  Group  applied  to  the 
Commission  for  a  certificate  authorizing 
the  construction  and  operation  of 
facilities  to  convert  coal  to  synthetic 
gas.  Transwestem  Pipeline  applied  for 
authorization  to  construct  and  operate  a 
pipeline  to  transport  the  synthetic  gas 
from  the  plant  to  the  pipeline's  main 
system.  El  Paso  Natural  Gas  sought 
authorization  to  construct  and  operate 
tap  and  valve  facilities  for  the 
introduction  of  the  synthetic  gas  into  its 
mainline,  where  it  would  be  commingled 
with  natural  gas  from  wells. 

The  Commission  decided  that  it  did 
not  have  jurisdiction  over  the 
production,  sale,  or  transportation  of 
synthetic  gas  prior  to  its  mixture  with 
natural  gas  from  wells  and  dismissed 
the  two  Transwestem  applications.  It 
found  that  it  did,  however,  have 
jurisdiction  over  EI  Paso's  application 
for  the  tap  and  valve  facilities.  In 
reaching  this  conclusion,  the 
Commission  held  that  it  was  required  to 
consider  only  those  environmental 
consequences  ascribable  to 
jurisdictional  activities,  and  that  the 
need  for  an  environmental  impact 
statement  tumed  on  whether  the  tap  and 
valve  facilities  were  a  major  Federal 
action  having  a  significant  effect  on  the 


human  environment,  an  issue  which  it 
deferred  pending  staff  investigation. 

On  appeal,  the  D.C.  Circuit  considered 
the  Commission's  premise  that  its  role 
under  NEPA  was  limited  to  evaluating 
the  incremental  environmental  impact  of 
the  jurisdictional  tap  and  valve 
facilities,  even  if  the  coal  gasification 
project  of  which  that  facility  was  an 
essential  part  constituted  a  major 
Federal  action  having  a  significant  effect 
on  the  human  environment.  •'  The  court 
concluded  that  the  Commission's  view 
of  its  responsibilities  was  too  narrow, 
stating  that: 

NEPA  requires  an  integrated  view  of  the 
environmental  damage  that  may  be  caused 
by  a  situation,  broadly  considered,  and  its 
purpose  is  not  to  be  frustrated  by  an 
approach  that  would  defeat  a  comprehensive 
and  integrated  consideration  by  reason  of  the 
fact  that  particular  officers  and  agencies  have 
particular  occasions  for  and  limits  on  their 
exercise  of  jurisdiction.  •♦ 

In  deciding  what  must  be  done  by  the 
Commission  to  fulfill  its  environmental 
responsibilities,  the  court  held  that  the 
Commission: 

[I]s  not  necessarily  required  to  prepare  a 
fiill  environmental  impact  statement  for  the 
gasification  project  [but]  can  rely  on  the 
statement  prepared  by  the  lead  agency.  What 
is  required  is  that  the  FPC,  in  deciding 
whether  to  grant,  deny,  or  condition 
certificates  of  public  convenience  and 
necessity  for  admittedly  jurisdictional 
facilities,  take  into  account  the  environmental 
costs  of  the  gasification  projects  as  a  whole. 
It  may  do  this  by  accepting,  rejecting,  or 
modifying  the  analysis  of  the  lead  agency.** 

Thus,  the  court  required  the 
Commission  to  consider  the 
environmental  impacts  of  related 
nonjurisdictional  facilities  when 
evaluating  aspects  of  projects  over 
which  the  Commission  does  have 
jurisdiction.  On  the  basis  of  this  holding, 
it  has  been  the  practice  of  the 
Commission  to  review  certain  aspects  of 
related  nonjurisdictional  facilities  in 
conducting  its  environmental  review  of 
facilities  over  which  it  properly  has 
jurisdiction.  As  noted  previously,  this  is 
the  basis  of  the  statement  in  the  NOPR 
that  there  is  authority  for  the  proposition 
that  an  agency  which  undertakes  a 
NEPA  review  of  a  project  subject  to  its 
substantive  jurisdiction  must  include  in 
its  review  the  nonjurisdictional  facilities 


•'  Construction  NOPR.  FERC  Stats.  A  Regs. 
I  32.477.  supra,  at  p.  32.481  (emphasis  in  original). 

"  The  provision  that  resulted  from  the 
consideration  of  this  issue  has  been  incorporated 
into  the  Commission's  regulations  as  {  157.103(b). 
Section  157.103  formerly  was  1 157.206(d).  Section 
157.103(b)  is  discussed  separately  from  that  section 
because  of  the  independent  significance  of  this 
matter. 


**  Although  the  Court  apparently  did  not 
independently  evaluate  this  issue,  the  coal 
gasification  projects  were  accepted  as  constitutin^  a 
major  Federal  action  inasmuch  as  the  Bureau  of 
Reclamation  of  the  Department  of  the  Interior  had 
been  designated  as  lead  agency  to  prepare  a  draft 
environmental  impact  statement.  See  Henry,  513 
F.2dat406. 

•»  Id.  at  407. 
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that  can  rea&onably  be  expected  to  be 
constructed  in  conjunction  with  that 
project."* 

The  problem  here  is  determining  the 
appropriate  scope  of  the  Commission's 
environmental  review.  As  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  observed  in  Sylvester  v.  Corps  of 
Engineers,  884  F.2d  394,  400  (9th  Cir. 
1989):        1 1 

Environmental  impacts  are  in  some 
respects  like  ripples  following  the  casting  of  a 
stone  in  a  pool.  The  simile  is  beguiling  but 
useless  as  a  standard.  So  employed  it 
suggests  that  the  entire  pool  must  be 
considered  each  time  a  substance  heavier 
than  a  hair  lands  upon  its  surface.  This  is  not 
a  practical  guide. 

The  difficulty  in  determining  the  extent 
of  the  Commission's  responsibility  to 
review  nonjurisdictional  facilities  is 
exacerbated  by  the  fact  that  "NEPA 
does  not  specify  the  scope  of  analysis 
that  federal  agencies  must  conduct  in 
determining  whether  their  actions,  when 
combined  with  private  actions,  come 
within  the  mandate  of  §  4332(2](C) 
[requiring  agencies  to  prepare 
environmental  impact  statements  for 
major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.]  •' 

In  practical  terms,  it  is  simply  not 
feasible,  nor  is  it  required  by  NEPA,  that 
the  Commission  evaluate  each  and 
every  impact,  no  matter  how  remote, 
that  flows  from  activities  which  fall 
within  the  jurisdiction  of  the 
Commission.  Simply  put,  at  some  point 
the  nexus  between  the  activity  approved 
by  the  Commission  and  activities  that  in 
some  way  relate  to,  or  flow  from,  that 
activity  becomes  too  tenuous  to  require 
their  consideration  by  the  Commission. 
If  this  were  not  so,  the  obligations  of  the 
Commission  and  othe.  agencies  charged 
with  implementing  NEPA  would  be 
unlimited  and  impossible  to  fulfill. 

b.  New  Guidelines.  While  the 
requirement  expressed  in  Henry  that 
some  consideration  must  be  given 
nonjurisdictional  facilities  constructed 
in  conjunction  with  jurisdictional 
facilities  remains  unchanged,  experience 
has  shown  that  further  guidelines  are 
needed  to  effect  and  implement  this 
direction.  Upon  considering  this  matter 
in  light  of  the  comments  that  were 


■*  In  implementing  this  directive,  the  Commission 
has  used,  as  described  in  East  Tennessee  Natural 
Cos  Company.  39  FERC 1  61.275  (1987),  a  test  which 
provides  that  review  of  noniurisdictional  facilities  is 
necessary  where  the  nonjurisdictional  facilities  are 
"Inextricably  related  to  and  completely  dependent 
upon"  certirication  of  the  related  jurisdictional 
facilities  such  that  they  would  not  be  built  "but  for" 
those  facilities. 

*"<  Sylvester,  884  F.2d  at  398. 


received  on  the  proposed  rule  and  our 
experience  in  dealing  with  this  issue,  the 
Commission  has  decided  to  craft  a 
comprehensive  approach  to  determine 
what  consideration  of  related 
nonjurisdictional  facilities  is  required. 

The  consideration  of  what 
nonjurisdictional  facilities  should  be 
reviewed  is  not  unique  to  the 
Commission.  Another  agency  that  has 
experienced  considerable  difficulty  in 
determining  the  scope  of  analysis  that 
must  be  conducted  in  connection  with 
the  issuance  of  permits  that  authorize 
only  a  portion  of  a  private,  non-Federal 
project  is  the  United  States  Army  Corps 
of  Engineers  (COE  or  Corps). 

The  Corps  typically  issues  permits 
under  section  404  of  the  Clean  Water 
Act  (authorizing  the  discharge  of 
dredged  or  fill  material)  and  section  10 
of  the  Rivers  and  Harbors  Act 
(regulating  work  and  structures  in 
navigable  waters  of  the  United  States). 
These  regulated  activities  are  often 
undertaken  pursuant  to  the  development 
of  some  larger  project  by  a  private, 
nongovernmental  entity.  As  a  result  of 
difficulties  it  experienced  in  determining 
how  far  its  review  of  nonjurisdictional 
facilities  should  extend  based  upon  its 
issuance  of  a  permit  for  a  portion  of  a 
project,  the  COE  undertook  to  examine 
and  define  the  proper  scope  of  analysis 
that  should  be  conducted  in  such 
situations. 

The  COE  explained  this  problem  in  a 
final  rule  adopting  implementing 
procedures  to  deal  with  this  matter  as 
follows: 

The  Corps  of  Engineers  inquiry  begins  with 
a  permit  application  which  is  evaluated, 
usually  resulting  in  the  issuance  of  a  permit, 
often  with  special  conditions  that  modify  the 
project,  or  permit  denial.  The  Corps 
evaluation  of  an  eventual  action  on  the 
permit  application  is,  by  deHnition.  the 
'Tederal  action"  for  NEPA  purposes  (see  40 
CFR  1508.18(b)(4)).  The  "scope  of  analysis" 
issue  arises  when  the  application  for  a  Corps 
permit  covers  only  a  part  of  a  larger  project 
(e.g.,  the  application  for  a  Corps  permit  for  a 
pier  which  is  part  of  a  larger,  upland  oil 
refinery  project).  In  such  a  case,  the  Corps 
must  determine  the  "scope  of  analysis"  which 
will  guide  all  of  our  inquiries  under  NEPA; 
that  is,  what  portion  of  the  total  project  will 
the  Corps  cover  in  its  EA  describing  the 
work,  the  range  of  environmental  effects  of 
that  work,  alternatives  to  the  proposed  work, 
etc.  Based  on  the  scope  of  analysis  adopted, 
the  Corps  detennines  whether  the  proposed 
work  would  constitute  a  "major  Federal 
action  significantly  affecting  the  quality  of 
the  human  environment,"  i.e.  whether  an  EIS 
must  be  prepared.  As  explained  in  the 
regulation,  the  scope  of  analysis  the  Corps 
will  use  for  permits  cases  normally  will  cover 
the  regulated  activity  (e.g..  the  pier)  plus 
whatever  other  portions  of  the  project  the 
Corps  determines  to  be  within  Federal 


control  and  responsibility  for  the  particular 
case  in  question.** 

The  problem  the  Corps  was 
attempting  to  resolve  is  the  same  one 
the  Commission  faces  in  determining  the 
proper  scope  of  environmental  reviews 
that  are  conducted  for  projects  arising 
under  its  jurisdiction.  Henry  holds  that 
review  of  nonjurisdictional  facilities 
may  be  required,  but  provides  no 
guidance  as  to  how  far  that  review  must 
extend.  In  the  Commission's  judgment, 
some  limitation  is  necessary  and 
appropriate. 

Subsequent  to  the  decision  in  Henry, 
several  courts  have  recognized  the 
nature  of  this  problem  and  have 
undertaken  to  examine  in  greater  detail 
the  proper  scope  of  analysis  that  should 
be  employed  in  such  situations.  In 
Winnebago  Tribe  of  Nebraska  v.  Ray, 
621  F.2d  289  {8th  Cir.).  cert  denied,  499 
U.S.  836  (1980),  the  United  States  Coiirt 
of  Appeals  for  the  Eighth  Circuit 
determined  that  an  environmental 
assessment  prepared  by  the  Corps  for  a 
Section  10  permit  under  the  Rivers  and 
Harbors  Act  for  a  river-crossing  portion 
of  a  proposed  transmission  line  need  not 
examine  the  impacts  of  the  entire 
transmission  line.  In  that  case,  the  river- 
crossing  portion  of  the  line  consisted  of 
approximately  1.25  miles  of  a  67-mile 
long  transmission  line.  Given  the  facts 
surrounding  the  construction  of  that 
project  [e.g.,  no  direct  or  indirect  Federal 
funding  of  the  project),  the  court  found 
that  the  Corps  did  not  have  sufficient 
control  and  responsibility  over  the 
entire  project  such  that  non-Federal 
segments  had  to  be.included  in  the 
environmental  assessment 

Likewise,  in  Save  the  Bay,  Inc.  v. 
Corps  of  Engineers,  610  F.2d  322  (5th 
Cir).  cert  denied.  449  U.S.  900  (1980).  the 
United  States  Court  of  Appeals  for  the 
Fifth  Circuit  upheld  a  decision  of  the 
Corps  not  to  review  the  environmental 
effects  of  an  entire  chemical  plant  even 
though  the  outfall  structure  from  the 
plant  required  a  Corps  permit.  This  was 
because  the  Corps  deemed  the  outfall  to 
be  a  minor  feature  of  the  overall  project 
and  insufficient  to  "Federalize"  the 
entire  project. 

Taking  this  guidance  into  account, 
and  drawing  upon  language  used  by  the 
courts  in  analyzing  and  upholding  its 
actions,  the  Corps  determined  that  "(t)he 
circumstances  under  which  the  scope  of 
analysis  should  be  expanded  beyond  the 
limits  of  jurisdiction  involve  those  cases 
where  the  Corps  has  sufficient  control 
and  responsibility  for  the  activities 
undertaken  by  the  non-Federal  parties   • 
so  that  the  environmental  impacts  are 
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essentially  a  product  of  Federal 
acUon."  •" 

In  the  implementing  procedures  which 
it  adopted  in  consvitation  with  the 
Council  on  Environmental  Quality,  the 
Corps  developed  a  test  to  implement 
this  standard  and  determine  the  limits  of 
what  related  facilities  must  be 
examined: 

(2)  The  (Carp«|  is  considered  to  have 
control  and  responsibility  for  portions  of  the 
project  beyond  the  hmilt  of  Corps  jurisdiction 
where  the  Federal  involveinent  is  so^dent  to 
turn  an  essentially  private  action  into  a 
Federal  action.  These  are  cases  where  the 
environmental  consequences  of  the  larger 
project  are  essentialty  products  of  the  Corps 
permit  action. 

Typical  factors  to  be  considered  in 
determining  whether  sufficient  "control  and 
responsibility"  exists  include: 

(i)  Whether  or  not  the  regulated  activity 
comprises  "merely  a  link"  in  a  corridor  type 
project  (e.(!..  a  transportation  or  utility 
transmission  project). 

(ii]  Whether  there  are  aspects  of  the  upland 
facility  in  the  immediate  vicinity  of  the 
regulated  activity  which  affect  the  location 
and  configuration  of  the  reflated  activity. 

(iii)  The  extent  to  which  the  entire  project 
will  be  within  Corps  jurisdiction. 

(iv]  The  extent  of  cumulative  Federal 
control  and  responsibitity. 

A.  Federal  control  and  responsibility  will 
include  the  portions  of  the  project  beyond  the 
limits  of  Corps  juisdiction  where  the 
cumulative  Federal  faivolvement  of  the  Corps 
and  other  Federal  agencies  is  snfBdent  to 
grant  legal  control  over  such  additional 
portions  of  the  project.  These  are  cases 
where  the  environmental  consequences  of  the 
additional  portions  of  the  projects  are 
essentially  products  of  Federal  finarcin^ 
assistance,  direction,  regulation,  or  approval 
(not  including  fimding  assistance  solely  in  the 
form  of  general  revenue  stiaring  funds,  with 
no  Federal  agency  control  over  the 
subsequent  use  of  such  funds,  and  not 
including  judicial  or  administrative  dvil  or 
criminal  enforcement  actions). 

B.  In  determining  whether  sufEdent 
cumulative  Federal  involvement  exists  to 
expand  the  scope  of  Federal  action  the 
(Corps)  should  consider  whether  other 
Federal  agencies  are  required  to  take  Federal 
action  under  the  Fish  and  Wildlife 
Coordination  Act  (1«  VS.C.  661  et  seg.),  the 
National  Historic  Preservation  Act  of  1966  (16 
U.S.C.  470  el  »eq.],  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  et  seq).  Executive 
Order  1199a  Protection  of  Wetlands  (42  Fed. 
Reg.  91977),  and  other  envtronmental  review 
laws  and  execxitive  orders. 

As  noted  above,  the  problems  and 
circumstances  faced  by  the  Commission 
in  making  a  determination  as  to  what 
treatment  should  be  accorded  related 
nonjurisdictional  facilities  are  the  same 
as  those  faced  by  tbe  Corps.  In 
considering  the  comments  received  on 
the  proposal  advanced  in  the  NOPR.  the 


Commission  has  decided  that  it  would 
be  beneHcial  to  adopt  a  standard  like 
that  utilized  by  the  Corps  to  guide  its 
considerations  with  regard  to  this  issue. 
This  standard  will  apply  to  the 
consideration  of  applications  on  a  case- 
by-case  basis  by  the  Conunission  and  to 
the  use  of  self-implementing 
environmental  regulations  by  project 
sponsors.  In  either  case,  a  determination 
will  be  made  as  to  whether  there  is 
sufficient  control  and  responsibility  over 
aspects  of  a  project  or  related  projects, 
beyond  the  limits  of  Commission 
jurisdiction  to  warrant  the 
environmental  review  of  those  related, 
but  nonjurisdictional  portions.  As  with 
the  test  established  by  the  Corps,  the 
Commission  will  be  considered  to  have 
control  and  responsibility  for  portions  of 
the  project  beyond  the  limits  of  its 
jurisdiction  where  the  Federal 
involvement  is  sufficient  to  turn  an 
essentially  private  action  into  a  Federal 
action.  Those  are  cases  where  the 
environmental  consequences  of  the 
larger  project  are  essentially  products  of 
the  Commission  permit  action.'" 

The  typical  factors  to  be  considered  in 
determining  whether  su^cient  "control 
and  responsibility"  exists  are  essentially 
those  utilized  by  the  Corps,  as  modified 
slightly  to  reflect  differing  circumstances 
faced  by  the  Commission.  Those  factors 
are:  (i)  whether  or  not  the  regulated 
activity  comprises  merely  a  link  in  a 
corridor  type  project  [i.e.,  a  natural  gas 
pipeline):  (ii)  whether  there  are  aspects 
of  the  overall  facility  in  the  immediate 
vicinity  of  the  regulated  activity  which 
affect  the  location  and  configtiration  of 
the  regulated  activity;  (jii)  the  extent  to 
which  the  entire  project  will  be  within 
.  Commission  jurisdiction;  and  (iv)  the 
extent  of  cumulative  Federal  control  and 
responsibility. 

As  noted  previously,  in  East 
Tennessee  Natural  Gas  Company,  39 
FERC I  61,275  (1987).  the  Commission 
set  forth  a  test  for  determining  what 
related  nonjurisdictional  facilities  must 
be  considered  for  environmental  review 
purposes  in  evaluating  the  effect  of 
facilities  for  which  certification  is 
sought.  In  that  case,  the  Commission 
examined  the  environmental  impact  of 
related  nonjurisdictional  facilities 
because  those  facilities  were 
"inextricably  related  to  and  completely 
dependent  upon  the  issuance  of  a 
certificate  to  East  Tennessee"  and  "[b]ut 
for  the  jurisdictional  facilities  *  *  *.  the 
[nonjurisdictional)  facilities  would  not 
be  built."  *»  This  test  will  no  longer 
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apply  given  the  new  standard  that  the 
Commission  is  adopting  here.  To 
illustrate  the  workings  of  this  standard. 
it  is  applied  to  the  facts  of  that  case. 

In  East  Tennessee,  the  applicant.  Bast 
Tennessee,  sought  a  certificate  to  build 
approximately  25  miles  of  16-inch 
pipeline,  three  new  compressor  stations. 
and  to  add  an  engine  to  an  existing 
compressor  station.  Once  East 
Tennessee  received  a  certificate, 
Atlanta  Gas  planned  to  construct  72 
miles  of  nonjurisdictional  pipeline  to 
connect  East  Tennessee's  facilities  with 
its  existing  system. 

Under  the  test  established  in 
§  157.103(b),  the  critical  inquiry  is 
whether  the  Commission  would  have 
had  sufficient  control  and  responsibility 
over  the  nonjurisdictional  facilities 
proposed  by  Atlanta  Gas  to  convert  the 
private  action  proposed  by  it  into  a 
Federal  action.  To  determine  this,  the 
factors  set  forth  in  S  157.103(b)  must  be 
applied.  The  individual  factors  may  or 
may  not  be  relevant  to  any  given 
situation  and  are  to  be  accorded  roughly 
equivalent  importance,  again  given  the 
situation. 

The  first  factor  is  whether  or  not  the 
regulated  activity  comprises  mere!)'  a 
link  in  a  corridor-type  project  In  East 
Tennessee  the  answer  to  this  is  yes.  as  it 
would  be  for  most  natural  gas  pipeline 
scenarios.  Clearly,  the  East  Tennessee 
facilities  would  connect  with  the 
Atlanta  Gas  pipeline  in  a  link  that 
would  carry  gas  south  to  the  existing 
Atlanta  Gas  facilities.  The  fact  that  the 
East  Tennessee  facihties  are  merely  a 
link  in  a  corridor-type  project  would 
militate  against  including  other, 
nonjurisdictional  facilities  in  the 
environmental  review  process. 

The  second  factor  is  whether  there  are 
aspects  of  the  nonjurisdictional  facility 
in  the  immediate  vicinity  of  the 
regulated  activity.  Although  the  East 
Tennessee  order  does  not  examine  this 
point  in  any  detail,  it  would  appear  that 
the  only  aspects  of  the  project  in  the 
immediate  vicinity  of  the 
nonjurisdictional  facilities  would  be  the 
point  of  connection  between  the  two 
pipelines.  Thus,  the  answer  to  this 
inquiry  is  basically  no.  Again,  this 
would  be  the  case  with  most  pure 
pipeline  projects. 

The  third  factor  is  the  extent  to  which 
the  entire  project  would  be  within  the 
jurisdiction  of  the  Conunission.  This 
factor  will  often  have  a  significant 
bearing  upon  whether  envirorm:]ental 
review  will  be  required  of  related 
nonjurisdictional  facihties.  In  £05/ 
Tennessee,  the  nonjurisdictional  portion 
of  the  project  was  substantially  larger 
than  the  certificated  portion  in  that  it 
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covered  a  much  greater  distance  and 
included  construction  along  a  new  rigbt- 
of-way.  as  opposed  to  substantial 
looping  which  would  take  place  to 
construct  the  jurisdictional  facilities. 
Therefore,  the  entire  project  could  not 
be  considered  to  be  within  the 
jurisdiction  of  the  Commission. 

The  final  factor  is  the  overall  extent  ef 
Federal  control  and  responsibility.  As 
with  the  third  factor,  this  criterion  will 
also  often  be  very  significant  in 
evaluating  whether  related 
nonjurisdictional  facilities  must  be 
reviewed  by  a  project  sponsor  or  the 
Commission.  In  making  this 
determination,  it  is  necessary  to 
evaluate  whether  the  environmental 
consequences  of  the  additional  portions 
of  the  project  are  essentially  products  of 
Federal  fmancing,  assistance,  direction, 
regulation,  or  approval.  It  is  also 
necessary  to  consider  whether  other 
Federal  agencies  are  required  to  take 
actions  under  various  environmental 
statutes  and  the  extent  of  the  action  that 
is  required  to  be  taken. 

In  East  Tennessee,  there  was  no 
indication  that  the  Atlanta  Gas  facilities 
were  the  product  of  Federal  fmancing, 
assistance,  direction,  regulation,  or 
approval.  Obviously,  if  the  Federal 
government  had  funded  or  directed  the 
building  of  the  Atlanta  gas  facilities  then 
there  would  be  a  nexus  to  require 
environmental  review.  Similarly,  there  is 
no  indication  that  other  Federal 
agencies  were  required  to  take  any 
significant  action  under  the  National 
Historic  Preservation  Act,  the 
Endangered  Species  Act,  or  the  Coastal 
Zone  Management  Act.  On  balance, 
there  is  nothing  in  the  application  of 
these  factors  that  would  require  the 
Commission,  under  the  test  set  forth  in 
9  157.103(b),  to  exercise  jurisdiction  over 
the  Atlanta  Gas  facilities  for  the  purpose 
of  including  them  in  the  environmental 
review  of  the  East  Tennessee  proposal. 
Put  differently,  the  Commission  had 
insufficient  control  and  responsibility 
over  those  nonjurisdictional  facilities  to 
treat  the  private  action  of  building  that 
pipeline  as  a  Federal  action. 

c.  Examples.  To  assist  in  the 
application  of  the  factors  set  forth 
above,  the  Commission  has  also 
developed  the  following  examples. 

(i)  A  pipeline  crosses  an  international 
boundary  and  the  crossing  alone 
requires  a  Commission  authorization; 
neither  the  route  to  or  from  the 
boundary  crossing  is  within  the  control 
or  responsibility  of  the  Commission. 
Those  matters  would  not  be  included  in 
the  scope  of  the  Commission's 
environmental  analysis  which,  in  this 
case,  would  address  only  the  impacts  of 
the  specific  boundary  crossing. 


(ii)  A  pipeline  company  seeks  a 
certificate  to  construct  and  operate  a 
segment  of  pipeline  looping,  two 
additional  compressor  stations,  and 
other  appurtenant  facilities.  The  natural 
gas  transported  by  the  new 
jurisdictional  facilities  would  be 
received  into  a  new  70-mile  long 
nonjurisdictional  pipeline  over  which 
the  Commission  has  no  control.  Matters 
relating  to  the  nonjurisdictional  pipeline 
would  not  be  included  in  the  scope  of 
analysis. 

(iii)  Conversely,  for  those  activities 
that  require  a  Commission  permit  for  a 
major  portion  of  the  pipeline  project,  so 
that  the  Commission  permit  bears  upon 
the  origin  and  destination  as  well  as  the 
route  of  the  project  outside  the 
Commission's  regulatory  boundaries,  the 
scope  of  analysis  should  include  those 
additional  portions  of  the  project.  For 
example,  if  50  miles  of  a  70-mile  pipeline 
were  jurisdictional  the  scope  of  analysis 
should  reflect  impacts  of  the  whole  70- 
mile  transmission  line. 

2.  Revisions  to  S  157.206(d),  now 
S  157.103 

a.  Background.  One  of  the  most 
important,  far-reaching  changes  made 
by  the  rule  is  that  relating  to  the  revision 
of  5  157.206(d]  and  its  incorporation  into 
the  Commission's  regulations  as 
S  157.103.  As  it  existed  prior  to  the 
adoption  of  this  rule,  9  157.206  provided 
for  the  use  of  a  "self-implementing" 
environmental  procedure  for  activities 
authorized  under  a  blanket  certificate 
and  construction  authorized  under 
section  311  of  the  Natural  Gas  Policy 
Act.  The  rule  substantially  extends  the 
availability  of  this  procedure  to  all 
construction  occurring  under  part  157, 
including  project-specific  applications 
as  well  as  subpart  F  automatic  and  prior 
notice  authorizations,  and  NGPA  section 
311.  It  also  revises,  strengthens,  and 
clarifies  the  conditions  a  project  sponsor 
must  meet  to  avail  itself  of  this 
mechanism  for  ensuring  environmental 
compliance.  The  rule  also  includes  a 
provision  in  9  157.104(b)  emphasizing 
that  the  Commission  intends  to  prohibit 
an  interstate  pipeline  from  constructing 
under  subpart  F  of  part  157  or  under  part 
284  if  it  concludes  that  the  pipeline's 
current  or  past  activities  support  a 
finding  that  such  prohibition  is 
necessary  to  prevent  violations  by  the 
pipeline  of  the  Commission's  self- 
implementing  environmental  procedure. 

Conceptually,  the  basis  for  the  self- 
implementing  procedure  contained  in 
former  9  157.206(d)  remains  unchanged 
in  new  9  157.103,  although  the 
requirements  surrounding  it  have  been 
altered.  Essentially,  this  procedure 
works  in  the  following  manner.  Based 


on  its  experience  in  reviewing  projects, 
the  Commission  has  established  a 
number  of  standards  that  a  project 
sponsor  must  meet.  For  example,  it  is 
provided  that  a  project  sponsor  must 
conform  its  activities  to  various  statutes 
and  executive  orders  set  forth  in  the 
regulation  and  must  adopt  various 
Commission  requirements  relating  to, 
among  other  things,  erosion  control  and 
stream  and  wetland  protection 
measures. 

Likewise,  it  was  previously  provided 
in  9  157.206(d)(4)  that  to  avail  itself  of 
the  self-implementing  mechanism,  any 
transaction  taking  place  under 
9  157.206(d)  must  not  have  a  significant 
adverse  impact  on  a  sensitive 
environmental  area.  The  term  "sensitive 
environmental  area"  was  defined  in 
9  I57.202(b)(ll)  to  mean,  among  other 
things,  the  habitat  of  endangered  or 
threatened  species,  national  or  state 
parks  and  forests,  flood  plains  and 
wetlands,  and  designated  or  proposed 
wilderness  areas.  In  order  to  clarify 
what  constitutes  a  potentially  significant 
adverse  impact,  the  language  in  former 
9  157.206(d)(4)  has  been  deleted,  as  has 
the  definition  in  9  157.202(b)(ll)  of 
sensitive  environmental  area,  and  in  its 
place,  9  157.103  now  lists  categories  of 
actions  which  must  be  satisfied  to 
determine  if  projects  may  go  forward 
under  this  section. 

These  requirements  detail  the 
environmental  standards  with  which 
one  must  comply  to  utilize  the 
Commission's  self-implementing 
environmental  procedure.  If  a 
transaction  proceeding  under  this 
procedure  can  meet  all  of  the  conditions 
and  requirements  of  9  157.103.  and  the 
project  sponsor  adopts  the  various 
guidelines  and  conforms  its  activities  to 
the  listed  statutes  and  regulations,  then 
by  definition  that  activity  will  not  have 
the  potential  for  significant 
environmental  impact.  Projects  meeting 
these  requirements  are  categorically 
excluded  from  the  need  for  an 
environmental  assessment  as  provided 
in  9  380.4. 

If,  on  the  other  hand,  a  project  cannot 
comply  with  the  standards  of  this 
section,  then  the  proposed  action  must 
be  reviewed  by  the  Commission  in  the 
context  of  a  case-specific  application. 

Since  its  adoption,  the  self- 
implementing  environmental  procedure 
contained  in  previous  9  157.206(d)  has 
worked  extremely  well.  Its  primary 
benefit  has  been  to  allow  projects  to 
proceed  expeditiously,  while  ensuring 
protection  of  the  environment.  Given  the 
success  of  this  procedure,  the 
Commission  has  decided  to  expand  its 
availability  to  all  types  of  construction 
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authorization.  In  this  manner,  the 
benefits  described  above  can  be 
extended  to  a  wider  range  of  projects 
and  should  result  in  a  shortening  of  time 
for  pipeline  constrxiction,  while  fulfilling 
the  Commission's  mandate  under  NEPA 
and  other  environmental  statutes  to 
protect  the  environment. 

In  the  past,  violations  of  the  self- 
implementing  environmental  procedure 
contained  in  §  157J!06(d)  have  been 
infrequent.  However,  the  rule 
significantly  expands  the  scope  of 
construction  that  may  proceed  without 
Commission  monitoring  pursuant  to  this 
procedure.  In  view  of  this  consideration, 
the  rule  provides  in  a  new  §  157.104(b) 
that  the  Ccmmission  may  prohibit  an 
interstate  pipeline  from  using  its 
construction  authorization  under 
subpart  F  of  part  157  or  under  part  284  if 
the  Commission  finds  that  the  pipeline 
has  committed  previous  violations  of 
§  157.206(d)  of  §  157.103  and  that  the 
nature  of  those  violations  supports  a 
fmding  that  such  prohibition  of  the  use 
of  the  authorization  is  necessary  to 
prevent  further  violations  of  1 157.103. 

The  Commission  will  implement  the 
prohibition  in  §  157.104(b)  after  giving 
ihe  pipeline  an  opporttmity  to  show 
cause  why  the  prohibition  should  not  be 
imposed,  unless  the  Commission 
determines  that  an  immediately 
effective  prohibition  against 
construction  is  necessary.  If  the 
Commission  finds  that  the  prohibition 
must  be  made  effective  immediately,  the 
Commission  will  promptly  issue  a  show 
cause  order  and  endeavor  to  act  on  the 
pipeline's  response  to  that  order  within 
15  days.  The  prohibition  against  using 
part  157,  subpart  F,  or  part  284 
construction  authorization  shall  remain 
in  effect  until  the  Commission  finds  that 
the  pipehne  has  demonstrated  that 
continuation  of  the  prohibition  is 
unnecessary. 

b.  Revised  standards.  In  expanding 
the  availability  of  the  self-implementing 
environmental  procedure,  the 
Commission  has  deemed  it  necessary  to 
clarify  and,  in  some  cases,  revise  the 
standards  contained  in  former 
S  157.206{d}  to  ensure  protection  of  the 
environment.  First,  the  list  of  statutes 
and  executive  orders  that  a  project 
sponsor  most  comply  with  that 
previously  appeared  in  5  157.206(d)(2) 
has  not  been  incorporated  into 
§  157.103(c)  and  has  been  expanded  to 
include  the  Toxic  Substances  Control 
Act.  The  Commission  recognizes  that 
there  are  other  statutes  not  named  in 
this  section,  such  as  the  Mineral  Lands 
Leasing  Act,  with  which  a  projei^ 
sponsor  must  comply  before 
construction  can  take  place.  To  this  list 


has  also  been  added  other  standards 
with  which  a  project  sponsor  must 
comply  and  instructions  for  achieving 
compliance  with  those  standards. 

As  noted  previously,  the  prior 
requirement  that  a  transaction  shall  not 
have  a  significant  adverse  impact  on  a 
sensitive  environmental  area  has  been 
replaced  by  a  revised  and  expanded  set 
of  requirements.  In  addition  to  setting 
forth  the  statutes  with  which  a  project 
sponsor  must  comply,  §  157.103(c)  also 
delineates  areas  in  which  construction 
may  not  go  forward  unless  certain 
conditions  are  met.  For  example,  if 
construction  of  facilities  will  involve. 
inter  alia,  pipeline  crossings  of 
wilderness  areas,  wild  and  scenic  rivers, 
ecologically  critical  or  unique  areas, 
remnant  prairie,  and  old-growth  forest, 
construction  may  not  proceed  under 
authority  of  S  157.103  unless  the 
responsible  Federal  agency  makes  a 
case-specific  finding  of  no  significant 
impact,  or  the  Federal  action  permitting 
the  crossing  is  categorically  excluded 
from  the  requirement  for  an 
environmental  assessment  by  the 
responsible  agency's  regulations. 
Likewise,  construction  of  facilities 
which  involve,  for  example,  pipeline 
crossings  of  surface  mine  properties, 
designated  sole  source  aquifers 
extending  to  within  pipeline  excavation 
depth,  upstream  crossings  of  municipal 
water  supply  intakes,  and  others,  may 
not  occur  without  approval  of  the 
appropriate  agency.  If  approval  is 
obtained  from  that  agency,  then  the 
project  sponsor  has  satisfied  the 
condition. 

Similarly,  §  157.103(cKl2)  includes  a 
category  of  actions  under  which  the 
project  may  not  go  forward  unless  the 
project  sponsor  first  obtains  clearance 
from  the  Director.  This  category 
includes,  for  example,  pipeline  crossings 
of  active  geologic  faults  in  populated 
areas,  known  hazardous  waste  sites, 
perennial  waterbodies  or  Federally 
delineated  wetlands  where  a  COE 
nationwide  permit  cannot  be  used,  and 
construction  of  aboveground  facilities 
where  more  than  five  acres  of  prime 
agricultural  land  would  be  permanently 
disturbed. 

The  intent  of  these  provisions  is  to 
ensure  that  the  proposed  action  would 
not  have  the  potential  for  a  significant 
environmental  impact  on  areas  for 
which  protection  is  required.  In 
compiling  this  list  of  sensitive 
environmental  areas,  the  Commission 
reviewed  the  Council  on  Environmental 
Quality  (CEQ)  criteria  for  significant 
impact  and  has  drawn  on  its  experience 
in  evaluating  thousands  of  projects  to 
determine  those  resources  for  which 


protection  may  be  needed.  If  other 
resources  are  identified  that  require 
evaluation  or  protection  the  Commission 
retains  the  authority  to  resolve  the 
matter  through  the  reconciliation 
provision  discussed  hereafter,  or  to  state 
that  the  project  must  be  converted  to  a 
case-specific  authorization  under  NGA 
section  7(c)  and  independently 
evaluated  pursuant  to  the  requirements 
of  that  authorization. 

If  a  project  is  unable  to  satisfy  the 
provisions  established  in  this  section,  by 
definition  there  cannot  be  an  a  priori 
finding  of  no  significant  environmental 
impact,  and  the  project  may  proceed 
only  after  review  by  the  Commission, 
either  through  the  reconciliation 
procedure  that  has  been  established  in 
§  157.103(e)  or  a  case-specific  part  157, 
subpart  A  certificate. 

The  fact  that  a  project  cannot  satisfy 
the  provisions  of  S  157.103  does  not 
necessarily  mean  that  the  Commission 
must  start  from  scratch  and  review 
every  single  aspect  of  the  project. 
Rather,  the  Commission  intends  to 
examine  only  those  portions  of  the 
project  for  which  compliance  with  the 
requirements  of  S  157.103  has  not  been 
achieved.  This  would  save  duplication 
of  efforts  and  provide  the  best  method  of 
complying  with  the  goals  underiying  the 
expansion  of  the  availability  of  the  self- 
implementing  environmental  procedure. 

A  number  of  other  changes  proposed 
in  the  NOPR  have  also  been 
incorporated  into  §  157.103.  As 
mentioned  briefly  above,  the  Toxic 
Substances  Control  Act  has  been  added 
to  the  list  of  statutes  with  which  a 
project  sponsor  must  comply.  This  has 
been  done  to  ensure  that  PCB 
contamination  from  gas  pipelines  does 
not  pose  an  environmental  problem. 
Section  157.103(c)(9)  provides  that  a 
project  may  involve  the  removal, 
replacement,  or  abandonment  of 
facilities  which  have  been  found  by  the 
Environmental  Protection  Agency  (EPA) 
to  have  been  exposed  to  PCB 
contamination  greater  than  50  ppm  only 
if  the  facilities  have  been  declassified 
by  the  EPA,  if  the  action  complies  with 
the  EPA's  regulations  at  40  CFR  part  761. 
or  if  an  alternative  disposal  permit  has 
been  issued  by  EPA  under  40  CFR 
761.60(e). 

Additionally,  9  157.103{d)(l)(ix) 
provides  that  the  compliance  report 
which  must  be  filed  to  demonstrate 
compliance  with  the  requirements  of 
§  157.103  shall  contain  a  statement, 
supported  by  EPA  correspondence,  that 
the  removal,  replacement,  or 
abandonment  of  facilities  covered  by 
§  157.103(c)(9)  will  conform  to  an 
alternative  method  of  disposal  under  40 
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CFR  761.80(e).  or  is  on  a  part  of  a  system 
deciassined  by  EPA.  For  removal, 
replacement,  or  abandonment  done  in 
accordance  with  40  CFR  part  761,  there 
must  be  provided  a  description 
identifying  specific  procedures  for 
activities  relating  to,  among  other  things, 
pre-removal  inspections,  removal  of  pipe 
from  the  trench,  and  disposal  of  the 
removed  pipeline  segments  and  related 
equipment. 

Anortier  change  proposed  in  the 
NOPR  that  has  been  incorporated  in 
§  157.103tc)  relates  to  new  construction 
rights-of-way  that  are  located  %vithin  50 
feet  of  a  residence.  Section 
157.103(c)(ll){viii)  provides  that  if  the 
owner(s)  of  each  residence  grants  an 
easement,  the  project  may  include 
construction  of  pipeline  in  a  new  right- 
of-way  where  the  edge  of  the 
construction  right-of-way  is  ivithin  SO 
feet  of  the  residence  and  is  at  least 
partially  on  the  associated  property.  Put 
differently,  if  the  edge  of  a  construction 
right-of-way  is  within  50  feet  of  a 
residence  and.  is  at  least  partially  on 
property  associated  with  that  residence, 
then  the  project  may  not  go  forward 
unless  the  owner  of  the  residence  grants 
an  easement.  This  provision  applies 
only  to  new  rights-of-way  and  not  to 
existing  rights-of-way.  Section 
157.103(c)(ll)(ix)  applies  to  looping 
projects  which  would  be  partially  within 
existing  rights-of-way.  This  requires 
similar,  but  less  restrictive,  landowner 
acquiescenoe  since  a  portion  of  the 
constructioa  would  be  occurring  in  an 
existing,  as  opposed  to  a  new.  right-of- 
way. 

If  must  be  emphasized  again  that  the 
inability  to  comply,  in  the  first  instance, 
with  provisions  such  as  these  does  not 
necessarily  preclude  construction  of  the 
desired  facilities.  If  any  condition  of 
S  157.103  cannot  be  met.  the  project  may 
go  forward  if  the  project  sponsor  obtains 
clearance  from  the  Director  pursuant  to 
the  reconciliation  procedure  set  forth  in 
§  157.103(e).  Alternatively,  the  project 
sponsor  may  proceed  under  subpart  A 
of  part  157  if  it  chooses  not  to  utilize  the 
reconciliation  procedure  or  cannot 
obtain  the  necessary  approval  under 
that  provision. 

c.  Nonjurisdictional  facilities. 
Another  important  revision  to  the 
Commission's  self-implementing 
environmental  procedure  is  that  found 
in  S  157.103(b).  which  sets  forth  the 
standards  for  determining  what 
nonjurisdictional  facilities  must  be 
considered  for  environmental  review 
purposes.  The  concept,  as  discussed 
above,  is  that  a  project  sponsor  will  use 
the  standards  set  forth  in  %  157.103(b)  to 
determine  which  nonjurisdictional 


facilities  are  sufficiently  within  the 
ambit  of  Federal  control  and 
responsibility  such  that  they  should  be 
reviewed  in  confunction  with 
jurisdictional  facilities. 

d.  Publication  requirewent.  Another 
change  to  former  S  157.206(d)  is  that 
contained  in  §  157.103(c)(15)  requiring 
the  project  sponsor  to  prepare  a 
notification  of  proposed  construction  for 
newspaper  publication  and  filing  with 
the  governor  and  the  attorney  general 
for  any  state  in  which  construction  or 
abandonment  with  removal  of  facilities 
would  occur.  This  notification  must  be 
filed  with  the  governor  and  the  attorney 
general  by  certified  mail,  return  receipt 
requested,  pursuant  to  the  schedule  for 
newspaper  notification.  With  regard  to 
newspaper  publication,  the  project 
sponsor  must  pubhsh  notification  of  the 
proposed  construction  once  in  a  daily  or 
weekly  newspaper  of  general  circulation 
in  each  county  in  which  construction 
would  occur.  The  notification  that  is  to 
be  filed  with  the  governor  and  the 
attorney  general  and  published  in  the 
newspaper  must  include  a  description  of 
the  nature  and  extent  of  the  project, 
identification  of  the  Commission 
regulations  authorizing  the  action  and 
docket  number,  if  any,  a  description  of 
intervention,  comment,  and  protest 
opportunities  available  under  the 
Commission's  regulations,  and  the 
identity  of  the  project  sponsor  contact 
for  requests  or  questions  with  respect  to 
the  project. 

The  propose  of  this  provision  is  to 
provide  notice  and  an  opportunity  to 
comment  to  concerned  members  of  the 
public.  This  notification  will  allow  the 
public  to  educate  itself  as  to  the  nature 
of  the  project  and  to  bring  to  tiie 
attention  of  the  appropriate  persons  and 
the  Commission  any  concerns  it  may 
have.  Of  coarse,  as  discussed  elsewhere, 
under  the  prior  notice  procedure  a 
protest  may  be  filed  against  any  or  all 
aspects  of  the  project  that  may  cause  it 
to  be  reviewed  under  traditional  NGA 
section  7(c)  certificate  application 
procedures. 

e.  Permit  requirements.  Another 
significant  change  to  former  f  157.206(d) 
is  the  inclusion  in  §  157.103(c)(16)  of  a 
provision  stating  that  for  any  project 
that  is  automatically  authorized 
pursuant  to  §  157.203(b),  no  physical 
construction,  installation,  or 
abandonment  shall  begin  for  any 
physically  discrete,  independently 
usable  portion  of  the  project  until  all 
required  permits  for  that  portion  have 
been  obtained  (except  for  those  that 
must  be  obtained  during  construction, 
such  as  road  crossing  permits  and 
permits  for  hydrostatic  testing).  This 


provision  has  been  included  to  ensure 
that  actions  would  not  be  taken  that 
might  foreclose  options  available  to 
permitting  authorities  with  regard  to 
route  and  facility  approval  such  that 
environmental  impacts  could  not  be 
avoided  or  minimized. 

f.  ReconciUation  procedure.  It  is 
possible  that  in  many  instances,  a 
project  sponsor  will  be  able  to  satisfy 
most,  but  not  all  of  the  conditions  of 
S  157.103.  Strict  application  of  this  rule 
would  mean  that  the  project  sponsor 
would  not  be  able  to  avail  itself  of  this 
optioa  but  rather  would  be  forced  to 
utilize  the  traditional  NGA  section  7(c> 
case-specific  approach,  which  would 
require  the  exercise  of  Commission 
review  of  the  entire  project  indodiag 
those  portions  for  which  the 
requirements  of  {  1S7.103  would 
otherwise  be  met 

Such  an  approach  would  be 
counterproductive  and  contrary  to  the 
rationale  underlying  the  self- 
implementing  environmental  procedure. 
Accordingly,  the  Commission  has 
decided  to  adopt  a  reconciliation 
procedure  that  would  allow  certain 
issues  to  be  resolved  without  the  project 
sponsor  being  automatically  forced  into 
a  situation  M^re  it  could  not  avail  itself 
of  the  self-implementing  environmental 
process.  A  project  sponsor  will  be 
allowed  to  initiate  reconciliation  in 
three  instances.  The  first  is  upon  filing 
the  compliance  report  required  by 
§  157.103(d).  The  second  is  in  response 
to  protests  that  have  been  filed  by  any 
other  person,  including  the  Director.  The 
third  occurs  when  the  Director  makes  a 
finding,  upon  reviewing  the  compliance 
report  that  the  project  sponsor  is  not  in 
compliance  with  §  157.103.  The  Director 
would  also  be  able  to  initiate  the 
reconciliation  process. 

This  procedure  would  be  available  to 
projects  that  are  proceeding  under  the 
automatic  authorization  contained  in 
S  157.203(b).  the  prior  notice 
authorization  contained  in  i  lS7.203(c). 
and  the  section  311  authorization  arising 
under  the  Natural  Gas  Policy  Act.  The 
idea  is  to  establish  a  procedure  that 
could  be  used  to  resolve  a  limited 
number  of  issues  for  which  compliance 
could  not  otherwise  be  achieved.  It  is 
not  the  intent  to  allow  a  project  sponsor 
which  could  cleariy  not  otherwise  avail 
itself  of  (  157.103  to  attempt  to  resolve  a 
number  of  major  issues.  The 
reconciliation  procedure  is  meant  to  be 
utilized  to  reconcile  a  limited  number  of 
relatively  minor  issues  only. 

It  must  also  be  stressed  that  the 
reconciliation  procedure  can  only  be 
used  to  achieve  compliance  with  the 
requirements  of  S  157.103.  and  is  not 
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available  once  compliance  has  been 
determined  to  exist.  Thus,  to  the  extent 
noncompliance  is  discovered  after  that 
time,  such  matteis  would  be  handled  in 
accordance  with  the  Director's  authority 
contained  in  §  157.104(a]  (a  delegation 
of  authority  cross-referenced  in 
S  375.307(10))  to  remedy  violations  of 
§  157.103  that  are  discovered  subsequent 
to  the  time  construction  is  permitted  to 
occur.  This  authority  provides  the 
Director  with  the  power  to  take 
whatever  steps  are  deemed  necessary  to 
correct  noncompliance  with  the 
provisions  of  §  157.103.  including  the 
authority  to  order  that  construction  be 
halted  until  compliance  is  achieved.  If 
compliance  with  S  157.103  proves 
impossible  to  obtain  for  whatever 
reason,  the  project  may  only  proceed 
under  the  case-specific  authorization 
contained  in  part  157.  subpart  A  of  the 
Commission's  regulations. 

Mechanically,  the  reconciliation 
procedure  would  function  in  the 
following  manner  where  full  compliance 
with  §  157.103  could  not  be  achieved.  If 
a  project  cannot  be  pursued  on  a  self- 
implementing  basis  due  to  the  inability 
to  meet  any  of  the  requirements 
§  157.103  and  a  request  for 
reconciliation  is  filed,  the  Director  or  the 
Conmiission  may  meet  with  the  project 
sponsor  or  other  parties  consistent  with 
the  Commission's  ex  parte  regulations, 
consult  with  other  agencies,  obtain 
agreement  from  the  project  sponsor  to 
implement  mitigation  measures,  convene 
a  technical  conference,  or  pursue  any 
other  actions  deemed  necessary. 

Upon  resolving  the  issue,  the  Director 
would  issue  a  letter  setting  forth  the 
mitigation  measures,  if  any,  and  granting 
authority  to  proceed  with  the  project. 
Alternatively,  if  the  Director  determines 
that  compliance  with  §  157.103  is  not 
possible,  he  would  issue  a  letter 
disallowing  construction  of  the  project 
under  the  self-implementing 
environmental  procedure.  At  that  point, 
the  project  would  have  to  be  pursued 
under  Subpart  A  case-specific 
authorization.  It  must  be  emphasized,  as 
provided  in  §  157.103(e)(1),  that  a  project 
sponsor  may  not  engage  in  construction 
of  the  project  during  the  time  that  the 
reconciliation  process  is  being  utilized. 
-    It  is  also  important  to  emphasize  that 
the  reconciliation  procedure  is  intended 
to  parallel,  not  replace  or  interfere  with, 
the  other  procedures  associated  with  a 
project  sponsor  obtaining  authorization 
to  construct  pipeline  facilities.''*  The 
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"  See  Appendices  E.  F,  and  G  for  charts  outlining 
how  the  reconciliation  process  interrelates  with  the 
various  construction  authorizations. 


reconciliation  procedure  is  initiated  by 
the  project  sponsor  or  the  Director  and 
is  intended  to  facilitate  the  project 
sponsor's  compliance  with  the 
environmental  requirements  in 
§  157.103.  Other  procedures  associated 
with  various  authorizations  (e.g.,  the 
prior  notice  protest  procedure)  which 
may  be  intitiated  by  someone  other  than 
the  project  sponsor  would  still  provide 
protestants  the  opportunity  to  comment 
on  pipeline  projects. 

Since  these  procedures  serve  different 
purposes,  they  do  not  have  to  operate  In 
tandem,  but  are  crafted  so  that  they  can 
proceed  simultaneously  and  not  delay 
the  process. 

Under  the  prior  notice  procedures,  as 
revised  by  the  rule,  a  60-day  protest 
period  is  allowed:  30  days  for  the  filing 
of  protests,  plus  30  days  to  pursue  the 
resolution  and  withdrawal  of  protests. 
The  reconciliation  procedure  allows  90 
days,  beginning  on  the  date  the  request 
is  filed,  for  reconcihation  to  be  achieved 
or.  alternatively,  for  a  letter  to  be  issued 
by  the  Director  advising  the  company 
that  it  can  only  proceed  under  case- 
specific  authorization.  The 
reconciliation  procedure  also  gives  the 
Director  authority  to  extend  the  90-day 
reconciliation  period  for  up  to  an 
additional  90  days.  Several  possible 
scenarios  may  occur: 

(1)  If  no  protest  is  filed  and 
reconciliation  is  achieved  during  the  90- 
day  period,  or  extension  thereof, 
construction  may  begin  immediately 
upon  receipt  of  a  letter  from  the  Director 
indicating  that  reconciliation  has  been 
achieved. 

(2)  If  a  protest  if  filed  and 
reconciliation  is  achieved,  the  project 
could  not  go  forward  under  the  prior 
notice  procedure  unless  (1)  the  protest  is 
withdrawn  during  the  30-day  period 
provided  for  in  §  157.205(g),  or  (2)  the 
protest  is  dismissed  by  the  Commission 
because  a  prima  facie  showing  of  a 
material  issue  of  fact  or  law  is  not  made. 

(3)  If  a  protest  is  filed  and 
subsequently  withdrawn  or  dismissed, 
but  reconciliation  cannot  be  achieved, 
the  Director  will  issue  a  letter,  within 
the  90-day  period,  advising  the  project 
sponsor  that  it  can  only  proceed  under 
the  case-specific  authorization,  and  not 
the  prior  notice  authorization. 

(4)  If  a  protest  is  filed  and 
subsequently  withdrawn  or  dismissed, 
and  reconciliation  is  achieved,  the 
Director  will  issue  a  letter,  within  the  90- 
day  period,  stating  that  the  project  may 
proceed  under  the  prior  notice 
authorization.  Accordingly,  construction 
of  the  project  could  begin  immediately. 

The  section  311  and  automatic  blanket 
construction  authorizations  do  not 


provide  a  mechanism  for  filing  a  protest. 
However,  the  Commission's  regulations 
do  provide  a  mechanism  whereby  a 
person  or  company  may  file  a  complaint 
at  any  time.  Therefore,  a  landowner,  for 
example,  could  use  the  complaint 
procedures  to  bring  contentious  matters 
before  the  Commission  for  review.  Upon 
receipt  of  a  complaint  concerning  a 
project  to  be  constructed  under  either 
the  section  311  construction 
authorization  or  automatic  blanket 
construction  authorization,  the  Director 
will  advise  the  Commission  of  the 
complaint,  and  if  warranted,  the 
Commission  will  immediately  issue  an 
order  prohibiting  construction  of  the 
project  until  further  Commission  action. 

"The  reconciliation  procedure, 
however,  is  a  separate  and  distinct 
process  from  the  complaint  mechanism 
for  the  section  311  and  automatic 
blanket  construction  authorizations. 
Under  these  authorizations,  the  project 
sponsor  may  file  a  request  for 
reconciliation  as  set  forth  in 
5  157.103(e)(l)(i).  Within  90  days  of  such 
filing,  the  Director  will  issue:  (1)  A  letter 
stating  that  reconciliation  has  been 
achieved  and  the  project  may  proceed; 
(2)  a  letter  advising  the  project  sponsor 
that  it  can  only  proceed  under  the  case- 
specific  authorization;  or  (3)  a  letter 
stating  that  the  reconciliation  period  will 
be  extended  for  an  additional  period  up 
to  90  days. 

g.  Compliance  report.  Another 
important  addition  to  the  self- 
implementing  environmental  procedure 
is  that  set  forth  in  subsection  (d),  which 
provides  that  a  report  must  be  filed 
demonstrating  how  compliance  has 
been  achieved  with  §  157.103.  This 
report  must  include  an  explanation  of 
how  it  was  determined  what  facilities 
need  to  be  included  in  the  compliance 
process;  the  measures  that  have  or  will 
be  undertaken  for  each  requirement;  a 
discussion  of  the  consideration  given  to 
alternative  routes  or  locations  to  avoid 
sensitive  environmental  areas;  a 
description  of  the  contacts  made,  reports 
provided,  and  results  of  consultations;  a 
listing  of  projected  completion  dates  for 
all  required  surveys  and  the  projected 
starting  date  of  construction  for  each 
discrete  pipeline  segment  or 
aboveground  facility;  and  the 
anticipated  timeframe  for  start  and 
completion  of  restoration. 

This  report  must  be  filed  with  the 
Commission  and  must  contain  that 
information  necessary  to  show  that  the 
project  sponsor  has  fully  complied  with 
each  and  every  aspect  of  the 
requirements  embodied  in  §  157.103.  The 
report  must  include  a  cover  sheet  (see 
appendix  H  to  the  preamble)  verifying 
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that  the  material  submitted  complies 
with  the  conditions  which  have  been 
checked  by  the  applicant.  For  prior 
notice  aathomationa  under  {  157.203(c). 
the  report  wiQ  be  fded  with  the  prior 
notice.  For  activities  undertaken 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  the  report  must  be  filed 
at  least  30  days  prior  to  commencement 
of  construction.  For  automatic 
authorizations  under  §  157.203(b).  the 
report  will  be  Cled  semi-annually  as 
required  in  S  157.207(b).  For  case- 
specific  applications,  it  will  be  filed  with 
the  application. 

Upon  receipt  of  the  report,  the 
Commission  will  review  it  to  determine 
that  compUance  has  been  achieved.  If 
the  report  demonstrates  compliance 
with  f  157.103.  the  Director  will  issue  a 
letter  notifying  the  project  sponsor  that 
he  has  received  the  report.  If  the  report 
does  not  demonstrate  compliance  with 
§  157.103.  the  Director  will  issue  a  letter 
notifying  the  prefect  sponsor  that  it  is 
not  in  compliance  and  stating  that  the 
project  sponsor  may  seek  reconciliation, 
that  the  Director  will  initiate 
reconciliation  on  his  own  initiative,  or 
that  the  project  sponsor  can  only 
proceed  pursuant  to  the  case-specific 
authorization  in  part  157.  subpart  A.  The 
issuance  of  a  letter  in  either  instance 
constitutes  a  purely  ministerial  act  on 
the  part  of  the  Director  to  assist  the 
project  sponsor  and  does  not  constitute 
final  agency  action  subject  to  rehearing 
within  the  meaning  of  5  385.1902  of  the 
Commission's  regulations.  If  full 
compliance  is  determined  to  exist,  by 
definition,  the  project  is  categorically 
excluded  from  the  need  for  an 
environmental  assessment  and  may 
proceed  with  no  further  environmental 
review. 

The  importance  of  the  compliance 
report  cannot  be  overstated.  Through 
the  submission  and  review  of  this 
report,  the  Commission  has  the  ability  to 
verify  compliance  with  the  laws  and 
standards  that  it  has  determined  must 
be  met  to  vrarrant  a  categorical 
exclusion.  This  subsection  requires  that 
detailed  information  be  provided  with 
regard  to  every  requirement  that  a 
project  sponsor  is  required  to  meet.  The 
Commission  staff  will  examine  and 
evaluate  this  report  and  may  require  the 
submission  of  further  information  if  it  is 
necessary  to  achieve  a  full  and  complete 
understanding  of  how  a  provision  was 
satisfied.  Of  course,  if  compHance  is  not 
indicated  by  the  report,  and  cannot  be 
achieved  through  use  of  the 
reconcihation  procedure,  it  will  be 
necessary  to  review  the  project  on  a 
case-specific  basis. 


h.  Procedures  for  compliance  with  the 
Endangered  Species  Act  and  National 
Historic  Preservation  Act.  Prior  to 
issuance  of  this  rale,  the  Commission's 
procedures  for  achieving  compliance 
with  the  Endangered  Species  Act  of  1973 
and  the  National  Historic  Preservation 
Act  of  1966  were  contained  in 
appendices  I  and  II,  respectively,  to  part 
157.  subpart  F.  Those  procedures 
applied  to  any  certificate  holder  «vhich 
undertook  a  project  to  be  authorized 
pursuant  to  subparts  E  or  F  of  part  157 
and  to  any  other  ser\'ice  subject  to 
§  157.206(d).  It  was  proposed  in  the 
NOPR  that  these  procedures  be  updated 
and  codified  as  S§  157.221  and  157.222. 

Given  the  other  changes  that  have 
been  made  to  the  regulations,  it  was 
decided  to  incorporate  these 
requirements  into  §  157.103  as 
subsections  (f)  and  (g).  Thus, 
§  157.103(c)(3)  provides  (as  did  its 
predecessor  §  157.206(d)(2)(vi))  that  a 
project  sponsor  must  comply  with  the 
Endangered  Species  Act.  and  that  to 
achieve  compliance,  it  must  adhere  to 
the  procedures  in  §  157.103(f).  If  this  is 
done,  the  Commission  finds  that 
endangered  species  and  their  critical 
habitat  are  protected  in  accordance  with 
16  U.S.C.  1536. 

Likewise,  1 157.103(c)(4)  pro\'ide8  (as 
did  its  predecessor  {  157.206(d)(2)(iii)) 
that  a  project  sponsor  must  comply  with 
the  National  Historic  Preservation  Act 
and  that  to  achieve  compliance,  it  must 
adhere  to  the  procedures  in  §  157.103(g). 
If  this  is  done,  the  Commission  finds 
that  there  is  no  effect  on  any  property 
protected  by  16  U.S.C.  470f. 

In  the  NOre,  certain  changes  were 
proposed  to  the  procedures  for 
achieving  compliance  with  the 
Endangered  Species  Act  and  the 
National  Historic  Preservation  Act 
With  regard  to  the  former,  a  problem 
was  identified  whereby  companies  had 
obtained  "blanket"  clearances  from 
some  offices  of  the  Fish  and  Wildlife 
Service  (FWS).  but  not  project-specific 
clearances.  The  Commission  noted  its 
concern  about  the  validity  of  this 
practice  and  proposed  a  modification 
that  would  require  project-specific 
consultation.  Further,  it  was  noted  that 
some  blanket  clearances  were  issued  by 
the  FWS  in  the  early  1980s  and  that 
additional  species  could  have  been 
listed  since  that  time.  Therefore,  in  order 
to  avoid  any  confusion  or  concern  over 
certificate  holders'  ability  to  proceed 
under  a  blanket  clearance,  a 
modification  was  proposed  to  require 
that  any  certificate  holder  proceeding 
under  a  blanket  clearance  which  is  more 
than  two  years  old  must  first  consult 
with  the  FWS  to  determine  whether  any 


additional  species  have  l>een  listed  and 
if  the  blanket  clearance  is  still  valid. 

Thia  proposal  as  modified  upon 
further  consideration  and  in  response  to 
comments,  has  been  incorporated  into 
the  Endangered  Species  Act  compliance 
procedures  at  157.103(f)(4).  It  mxrmi 
provides  that  in  any  case  in  which  ttie 
blanket  clearance  is  more  than  one  year 
old.  the  project  sponsor  must  consult  to 
determine  whetter  any  additional 
species  have  been  listed  and  whether 
the  blanket  clearance  is  still  vaUd. 
Similarly,  It  now  provides  that  if  the 
blanket  clearance  is  less  than  one  year 
old  and  does  not  specify  more  frequent 
consultation,  informal  consultations  are 
not  required.  The  time  period  was 
reduced  from  two  years  in  the  proposed 
rule  to  one  year  in  the  mle  to  ensure 
greater  control  over  the  process. 
Likewise,  it  was  felt  that  informal 
consultations  were  not  needed  if  the 
blanket  clearance  was  less  than  one 
year  oW.  Finally,  S  157.103(f)(4)  now 
provides  that  if  consultations  are 
required,  they  must  be  initiated  prior  to 
the  construction  of  project  facilities.  The 
purpose  here  is  to  prevent  actions  from 
being  taken  that  might  affect 
endangered  or  threatened  species  prior 
to  consultation  taking  place. 

With  regard  to  the  National  Historic 
Preservation  Act.  several  changes  were 
proposed  to  appendix  II  of  part  157. 
subpart  F.  One  problem  was  that, 
despite  the  fact  that  appendix  II  did  not 
allow  effects  on  "eligible"  cultural 
resources,  some  companies  had 
constructed  through  portions  of  sites 
where  there  would  be  no  effect  to  the 
aspects  of  the  site  which  made  it 
eligible.  This  was  not  the  intent  of  that 
regulation.  Accordingly,  it  was  proposed 
to  add  a  procedure  to  ensure  that  the 
Commission's  regulations  included 
measures  for  consultations  between  the 
staff,  the  company,  the  appropriate  State 
Historic  Preservation  Officer(s}.  and  the 
Advisory  Council  on  Historic 
Preservation. 

This  procedure,  which  was  proposed 
in  the  NOPR  as  S  157.222(c)(6)(iJ.  is 
contained  in  the  rule  at 
S  157.103{g)(5)(xi).  It  now  provides  that 
if  eligible  properties  are  identified 
within  the  project  area,  the  project 
sponsor,  in  consultation  with  the  SHPO. 
must  apply  the  Criteria  of  Effect  found 
in  36  CFR  80ag  to  determine  whether 
the  project  will  have  an  effect  upon  the 
signiilcani  historical,  architectural 
archaeological  or  cultural 
characteristics  of  the  property.  The 
project  sponsor  is  in  compliance  with 
S  157.103(c)(4)  if  it  and  the  SHPO  agree 
that  the  project  will  not  aSact  the 
eligible  property  as  long  as.  among  other 
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things,  no  construction  activities  are 
allowed  in  any  portion  of  a  listed  or 
eligible  archaeological  or  historical  site. 

It  was  further  proposed  in  the  NOPR 
that  purely  visual  or  auditory  ejects 
which  do  not  last  beyond  the  actual 
construction  phase  would  not  constitute 
ejects  that  eliminate  a  project's 
eligibility  to  be  authorized  under  the 
blanket  program.  It  was  reasoned  that 
construction  that  could  be  seen  or  heard 
from  a  cultural  resource  site  for  a 
limited  time  should  not  constitute  an 
effect  under  the  National  Historic 
Preservation  Act  if  no  visual  evidence  or 
noise  is  detectable  from  the  site  after 
construction  has  ended.  This  change  is 
incorporated  into  the  fmal  rule  as 
S  157.103(g)(5)(xi)(C)  and  provides  that 
visual  and  auditory  impacts  to  the 
surroundings  of  an  eligible  property  are 
not  considered  effects  if  they  only  occur 
during  the  construction  or  installation 
period. 

As  with  the  other  requirements 
contained  in  S  157.103,  the  reconciliation 
procedure  contained  in  §  157.103(e)  is 
equally  applicable  to  the  procedures 
established  in  §  157.103  (0  and  (g)  for 
achieving  compliance  with  the 
Endangered  Species  Act  and  the 
National  Historic  Preservation  Act. 

i.  General  siting  and  maintenance 
requirements.  Included  in  the  conditions 
that  a  project  sponsor  must  adopt  to 
avail  itselJF  of  the  self-implementing 
environmental  procedure  is 
§  157.103{c)(10),  which  provides  that  the 
project  sponsor  must  adopt  the 
requirements  of  S  157.103(h)  for  all 
activities  that  require  compliance  with 
that  provision  and  issue  the  relevant 
portions  of  the  requirements  to  design, 
sun'ey,  and  construction  personnel,  with 
instructions  to  implement  them. 

Section  157.103(h)  is  former  S  2.69.  As 
S  2.69,  this  section  provided  guidelines 
to  be  followed  by  natural  gas  companies 
in  the  plarming,  locating,  clearing,  and 
maintenance  of  rights-of-way  and  the 
construction  of  aboveground  facilities. 
Section  157.103(h)  differs  from  former 
S  2.69  in  that  the  guidelines  that  were 
contained  in  that  section  have  been 
made  into  requirements,  and  matters 
that  were  redundant  or  duplicative  of 
other  requirements  of  the  revised 
regulations  have  been  eliminated. 

Converting  the  former  guidelines  into 
requirements  represents  the  best  way  in 
which  to  impose  these  conditions  on 
project  sponsors.  The  use  of  these 
provisions  as  guidelines  engendered 
considerable  confusion  and  variance 
between  project  sponsors  as  to  what 
steps  must  be  taken  with  regard  to  siting 
and  maintenance  issues.  Issuing  them  as 
requirements  should  eliminate  this 
confusion  and  produce  a  uniform. 


systematic  way  of  ensuring  protection  of 
the  environment.  This  modification  is 
particularly  appropriate  given  the 
expansion  of  the  availability  of  the 
Commission's  self-implementing 
environmental  procedure. 

3.  Generic  Procedures 

As  explained  in  the  NOPR,  two  of  the 
most  significant  environmental  concerns 
with  regard  to  pipeline  construction 
projects  involve  soil  erosion  and  stream 
and  wetland  crossings.  Soil  erosion  is  a 
serious  national  problem  which  results 
in  the  loss  of  productive  lands  and 
damage  to  the  nation's  waterways  and 
wildlife,  both  aquatic  and  non-aquatic. 
Likewise,  the  construction  of  natural  gas 
pipelines  across  stream  and  wetland 
ecosystems  has  the  potential  for  adverse 
impact  on,  among  others,  fisheries, 
wildlife  habitat,  potable  water  supplies, 
and  recreational  uses  if  proper 
construction,  erosion,  and  sediment 
control  procedures  are  not  implemented. 

In  response  to  this  problem,  the 
Commission  has  developed  a  set  of 
procedures  which  it  has  formalized  as 
§§  380.13  and  380.14.  These  procedures 
should  be  of  great  use  both  to  the 
Commission  and  the  industry.  As  a 
result  of  their  enactment  as  regulations, 
the  industry  will  know  what  the 
Commission  expects  and  will  be  able  to 
plan  projects  and  issue  construction 
contracts  which  it  can  be  confident  will 
be  acceptable  to  the  Commission. 
Because  the  industry  will  be  using 
uniform  procedures,  the  Commission 
and  other  agencies  which  have 
permitting  authority  over  stream  and 
wetland  construction  should  be  able  to 
accelerate  the  processing  of 
applications.  Currently,  these  issues 
take  up  significant  staff  and  applicant 
time  in  the  preparation  and  review  of 
applications  and  data  requests. 

"The  main  effort  for  applicants  under 
the  new  regulations  would  be  a  one-time 
incorporation  of  these  plans  into  their 
construction  contracting  procedures. 
From  that  time  on,  the  amount  of 
material  required  in  applications  to  deal 
with  these  topics  would  be  minimal  and 
would  concern  specific  resources  on  a 
site-specific  basis.  No  information  on 
generic  construction  procedures  would 
be  required  and  applicants  and  the  staff 
could  concentrate  on  site-specific 
concerns. 

It  was  proposed  in  the  NOPR  that 
these  procedures  be  used  in  conjunction 
with  the  automatic  and  prior  notice 
authorizations.  It  was  further  provided 
that  for  traditional  projects  that  are 
processed  under  part  157,  subpart  A, 
applicants  would  have  to  identify  any 
concerns  they  have  with  the  use  of  these 
procedures,  and  the  staff  would  take 


those  concerns  into  account  in  its 
review.  In  the  rule,  it  is  provided  in 
S  157.103(c)  that  the  project  sponsor 
must  adopt  the  requirements  of 
§§  380.13  and  380.14.  Thus,  these 
procedures  apply  to  all  projects.  Of 
course,  if  any  particular  provision 
cannot  be  met,  the  reconciliation* 
procedures  of  S  157.103(e)  may  be 
utilized.  Likewise,  project  sponsors 
proceeding  under  the  case-specific 
authorization  procedures  may  seek 
modifications  to  the  requirements  of 
these  sections. 

4.  Categorical  Exclusions 

As  a  result  of  having  identified 
additional  actions  which  would  have 
little  or  no  potential  for  significant 
environmental  impact,  the  Copimission 
proposed  in  the  NOPR  a  number  of 
actions  to  be  added  to  the  list  in  §  380.4 
of  those  categorically  excluded  from  the 
need  for  an  enviroimiental  assessment. 
These  actions  include  natural  gas 
storage  service  where  no  facility 
construction  is  involved;  abandonment 
of  natural  gas  facilities  by  sale  where 
natural  gas  service  would  be  continued; 
Presidential  Permits  to  operate  facilities 
at  the  national  borders  of  the  United 
States  that  do  not  involve  the 
construction  of  new  facilities; 
complaints  that  do  not  raise 
environmental  issues;  declaratory 
orders  disclaiming  jurisdiction; 
abandonment  of  any  natural  gas  service 
(such  as  transportation,  sale,  or  storage) 
that  does  not  involve  abandonment  of 
natural  gas  facilities;  and  acquisition  of 
facilities. 

In  proposing  these  additions  to  the  list 
of  categorical  exclusions,  the 
Commission  noted  that  it  would 
continue  to  independently  evaluate 
environmental  information  supplied  in 
applications  and  comments  by  the 
public;  and  where  circumstances 
indicated  that  an  action  may  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  it 
would  require  an  environmental  report 
or  other  additional  information,  and 
prepare  an  enviroiunental  assessment  or 
environmental  impact  statement  as 
appropriate. 

The  categorical  exclusions  that  were 
proposed  in  the  NOPR  have  been 
adopted  in  the  rule.  To  this  list  has  been 
added  an  additional  categorical 
exclusion  pertaining  to  the 
Commission's  self-implementing 
environmental  procedure  that  is 
contained  in  §  157.103.  This  categorical 
exclusion  provides  that  for  projects 
which  have  been  shown  to  fully  comply 
with  S  157.103,  neither  an  environmental 
assessment  or  environmental  impact 
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statement  will  be  prepared.  This 
categorical  exclusion  is  not  available  for 
projects  involving  LNG  facilities  or  new 
underground  storage  facilities. 

As  explained  above,  if  a  transaction 
proceeding  under  S  157.103  can  meet  all 
of  the  conditions  and  requirements  of 
that  section,  then  by  defmition  that 
activity  has  no  potential  to  have  a 
significant  environmental  impact.  Thus, 
a  categorical  exclusion  for  actions 
meeting  this  standard  is  both  reasonable 
and  appropriate. 

5.  Section  380.12 

A  number  of  other  changes  were 
proposed  in  the  NOPR  to  update  the 
Commission's  environmental 
regulations.  For  the  most  part,  these 
changes  were  suggested  to  summarize 
existing  formal  practices,  subject  them 
to  public  scrutiny,  and  codify  them  so 
that  they  would  be  applied  in  a 
predictable  fashion. 

One  such  proposal  related  to  part  380. 
appendix  A.  which  sets  forth  guidelines 
pertaining  to  the  preparation  of 
environmental  reports  for  applications 
under  the  Natural  Gas  Act.  In  light  of 
the  Commissions'  experience  in 
implementing  this  provision  over  the 
years,  it  was  determined  that  changes 
were  needed.  The  problem  was 
explained  in  the  NOPR  as  follows: 

Because  appendix  A  is  currently  identified 
as  a  "guideline,"  there  is  a  lack  of  uniformity 
in  the  reports  filed  with  the  Commission,  and 
data  is  frequently  omitted  or  not  provided  in 
detail  adequate  to  support  the  staffs 
analysis.  The  result  is  numerous,  extensive, 
time  consuming  data  requests  by  the 
Commission's  staff.  On  the  other  hand,  the 
industry  is  not  given  detailed  enough 
guidance  on  what  material  is  important  or 
what  information  may  be  needed  only  for 
certain  types  of  facility  applications. 

To  solve  some  of  these  problems  in  a 
specific  area  where  expeditious  processing 
was  required,  the  Commission,  on  July  27, 
1988.  issued  its  "Order  Establishing 
Guidelines  for  the  Submission  of  Required 
Data"  for  the  Northeast  U.S.  Pipeline  Projects 
proceeding.  Subsequently,  the  Commission 
included  very  similar  requirements  when  it 
issued  Order  No.  493  on  the  electronic  filing 
of  material.  For  the  electronic  filing  process 
the  Commission  indicated  that  this  format 
was  a  preferred  option  to  the  format 
identified  in  appendix  A  of  part  380,  but  was 
not  mandatory." 

In  light  of  this,  the  Commission 
proposed  to  revise  part  380,  appendix  A. 
by  replacing  the  text  with  a  report 
format,  by  making  it  mandatory  instead 
of  advisory,  and  by  codifying  it  as 
§  380.12.  'This  has  been  done  in  the  rule. 
Essentially.  §  380.12  identifies  the 
environmental  data  that  is  required  for 
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any  certificate  application  that  proposes 
the  construction,  operation,  or 
abandonment  of  any  facilities  identified 
in  §  380.3(c](2)(i). 

The  backbone  of  this  section  is  the 
requirement  to  file  reports  that  describe 
specific  environmental  resource  areas. 
The  descriptions  of  the  resource  reports 
contained  in  the  regulation  have  been 
prepared  to  cover  a  wide  range  of 
transactions.  The  detail  of  each  resource 
report  should  be  commensurate  with  the 
complexity  of  the  transaction  and  its 
potential  for  environmental  impact. 
Therefore,  the  required  reports  would 
not  be  extensive  for  minor  projects. 
Additionally,  individual  reports  might 
not  be  required  at  all  under  certain 
circumstances  as  set  forth  in  the 
regulation. 

It  was  proposed  in  the  NOPR  that  new 
§  380.12  would  contain  13  separate 
resource  reports  covering  various  topics 
for  which  information  was  needed  by 
the  Commission  staR  to  evaluate 
proposed  projects.  The  proposed 
resource  report  on  PCB  contamination 
was  deleted  from  the  rule.  This  report 
would  have  been  required  for 
applications  involving  the  replacement, 
abandonment  by  removal,  or 
abandonment  in  place,  of  pipeline 
facilities  determined  to  have 
polychlorinated  biphenyls  (PCBs)  in 
excess  of  50  ppm  in  pipeline  liquids. 

Although  the  requirement  for  a 
resource  report  on  PCB  contamination 
has  been  removed  from  §  380.12,  the 
Commission's  self-implementing 
environmental  procedure  at 
S  157.103(c)(9)  provides  that  a  project 
sponsor  must  comply  with  the  Toxic 
Substances  Control  Act.  To  avail  itself 
of  this  procedure,  the  project  may  only 
involve  the  removal,  replacement,  or 
abandonment  of  facilities  which  have 
been  found  by  EPA  to  have  been 
exposed  to  PCB  contamination  greater 
than  50  ppm  if  the  facilities  have  been 
declassified  by  the  EPA,  if  the  action 
complies  with  EPA's  regulations  at  40 
CFR  part  761.  or  if  an  alternative 
disposal  permit  is  issued  by  EPA  under 
40  CFR  761.60(e). 

Further,  the  compliance  report 
required  by  §  157.103(d)  must  include  a 
statement,  supported  by  EPA 
correspondence,  that  the  removal, 
replacement,  or  abandonment  of 
facilities  will  conform  to  an  alternative 
method  of  disposal  under  40  CFR 
761.60(e).  or  is  on  a  system  declassified 
by  EPA.  It  is  also  provided  that  for 
removal,  replacement,  or  abandonment 
which  is  done  in  accordance  with  40 
CFR  part  761.  but  not  under  an 
alternative  method  of  disposal,  the 
project  sponsor  will  provide  a 
description  identifying  specific 


procedures  for  how  certain  activities 
were  carried  out.  These  activities  detail 
procedures  relating  to  removal  and 
disposal  of  contaminated  pipe.  Thus,  the 
requirements  of  the  resource  report  that 
was  originally  proposed  as  part  of 
§  380.12  are  now  largely  contained  in 
S  157.103  (c)  and  (d). 

6.  Applicant  Prepared  Environmental 
Assessment 

Section  380.3(c)(2)  of  the 
Commission's  regulations  identifies  the 
environmental  information  to  be 
supplied  in  support  of  an  application 
filed  under  the  Natural  Gas  Act.  To  the 
existing  regulation  has  been  added  a 
provision  which  provides  that,  in 
conjunction  with  such  applications,  the 
applicant  may  file  a  draft  environmental 
assessment  that  conforms  to  the  stafl^a 
guidelines  for  preparation  of  such 
documents.  This  provision  also  requires 
that  any  applicant  planning  to  submit  a 
draft  environmental  assessment  must 
request  and  attend  prefiling  meetings 
with  the  Commission  staff  to  discuss  the 
project  and  environmental  study  plan 
that  the  applicant  or  its  contractor 
proposes  to  follow  in  preparing  the 
environmental  assessment. 

This  provision  has  been  included  to 
expedite  the  processing  of  certificate 
applications  that  cannot,  for  whatever 
reason,  take  advantage  of  the  self- 
implementing  environmental  procedure 
contained  in  %  157.103.  Obviously,  if 
compliance  with  this  section  could  be 
achieved,  no  environmental  assessment 
would  be  needed,  since  compliance  with 
S  157.103  automatically  results  in  a 
categorical  exclusion.  In  those  instances 
in  which  comphance  with  S  157.103 
cannot  be  achieved,  submission  of  a 
draft  environmental  assessment 
prepared  by  the  applicant  would  assist 
the  Commission  in  reviewing  such 
projects.  The  Commission  would  remain 
responsible  for  confirming  the 
information  contained  in  the 
environmental  assessment  and 
independently  reaching  whatever 
conclusions  are  to  be  drawn  from  this 
information. 

The  draft  environmental  assessment 
will  be  based  on  the  contents  of  the 
reports  required  to  be  filed  by  an 
applicant  under  157.14(a)  (8-a)  and  (6- 
b).  The  report  required  by  %  157.14(a)(6- 
a)  is  that  which  must  be  filed  if 
compliance  with  §  157.103  cannot  be 
achieved.  It  is  felt  that  by  requiring  the 
draft  environmental  assessment  to  be 
based  on  these  reports,  the  information 
contained  in  it  would  be  supported  by 
hard  data  and  thus  would  be  more 
useful  to  the  Commission. 
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Concmrently  with  this  order,  the 
Commtsston  is  making  available  as  a 
separate  document  "Proposed  Interim 
Guidelines  for  Applicant  Prepared  Draft 
Environmental  Assessments"  for  use  by 
applicants.  Tkat  document  requests 
commeots  froB  the  poblic.  The  staff  will 
issue  further  updated  gmdetines  in 
response  to  those  comments  and  as 
experience  is  gained  through  use  of  the 
interim  guidehnes. 

7.  Changes  to  }  157.14 

Certain  changes  have  ako  been  made 
to  S  157  J.4  of  the  Commission's 
regulations.  It  was  proposed  in  the 
NOPR  to  eliminate  four  of  the  exhibits 
required  in  S  157.14{a)(6t,  including 
Exhibit  F-I  (factors  considered  in  use  of 
jcint  rights-of-way);  Exhibit  F-II  (factors 
considered  in  locating  facilities  in 
scenic,  historic,  recreational  or  wildlife 
areas):  Exhibit  F-III  (statement  on 
adoption  of  guidelines  concerning  right- 
of-way  and  construction  activities);  and 
Exhibit  F-IV  (statement  by  applicant 
concerning  requirements  of  NEPA).  The 
first  three  exhibits  are  being  eliminated 
because  they  have  become  redundant 
and  are  no  longer  needed.  Exhibit  F-IV 
is  being  deleted  because  the 
Commission  no  longer  accepts  the  type 
of  application  for  whkh  it  was  required. 

Two  new  exhrbits  have  been 
substituted  in  place  of  these  exhibits. 
The  first,  which  is  contained  in 
§  157.14(aK6-a)  as  Exhibit  F-I.  is  the 
compliance  report  specified  in 
S  157.103(d}  demonstrating  project 
compliance  with  that  section.  The 
second,  which  is  contained  in 
§  157.14{8-b>  as  Exhibit  F-H,  is  the 
envtronmental  report  that  is  required  if 
Exhibit  F-I  does  not  demonstrate 
comphance  with  S  157.103,  and  is  that 
report  described  in  §  38ai2. 

VIII.  Discussion — Rate  Options 

A.  Procedures 

Currently,  a  pipeline  may  recover  the 
costs  of  constmcting  new  facilities  only 
in  the  context  of  a  section  7  certificate 
proceeding  or,  in  the  case  of  facihties 
constructed  pnrsuant  to  self- 
implementing  authorizations,  by  filing 
for  •  full-blown  rate  review  pursuant  to 
S  154.63  of  the  regulations.**  Both  these 
procedures  tend  to  be  lengthy  and 
complex.  Therefore,  we  are  establishing 
in  this  rule  a  new  abbreviated  section  4 
procedure  by  which  a  pipeline  may 
change  its  existing  part  2M  rates  to 
recovet  the  costs  of  construction  of  new 
facihties  through  an  incremental  rate.  By 
filing  under  the  abbreviated  rate 
regalatiaas.  as  t^scussed  more  fully 


below,  the  costs  of  constructing  new 
facilities  can  be  recovered  more 
expeditiously. 

1.  Incremental  Rates  and  the  Transco 
Decision 

We  are  aware  that  the  Commission 
has  previously  disallowed  incremental 
rates  for  facihties  constructed  under 
self-implementing  section  311  authority. 
The  principal  decision  on  this  issue  is 
Transcontinenta/  Gas  Pipe  Line 
Corporation.''^  Transco  had  filed  tariff 
sheets  which  provided  for  an  additional 
incremental  rate  schedule  for  ser\'ice  on 
its  Mobile  Bay  facilities,  which  were 
constructed  pursuant  to  section  311.  The 
Commission  rejected  the  request  for 
incremental  rates  for  section  311 
facilities  for  the  following  reasons: 

It  follows  from  Transco's  proposal  that  a 
pipeline  could  conetnict  individual 
extensions  of  its  lines  pwsuant  to  section  311 
and  establish  incremental  rates  for  each  line. 
A  potential  shipper  would  have  to  know  all 
of  the  pipeline's  Part  2M  rates  before 
deciding  to  have  its  gas  transported.  That  is 
not  the  intent  of  Order  No.  436  or  section  311 
since  establishing  incremental  rates  under 
Part  284  would  frnstrate  efforts  to  create  a 
transportation  network  and  access  to 
transportation  facihties. 

Even  if  a  pipeline's  rates  are  designed  on 
the  basis  of  100  percent  of  the  pipeline's 
capacity,  a*  Transco  contends  its  rates  are, 
the  Conuniaeion  would  not  have  an 
opportunity  to  review  the  costs  and  the 
volumes  underlying  the  rates  until  the 
pipeline's  next  rate  case.  While  section  311 
gives  pipelines  greater  flexibility,  it  should 
not  give  them  unlimited  freedom  to  construct 
facilities  and  cdtect  rates  without 
Commission  review  for  a  period  as  long  as 
three  years. 

Ahhough  the  Cemroiasion  has  permitted 
pipelines  in  secti«n  7  proceedings  to 
implement  iacremental  rates,  it  has  done  so 
only  after  making  a  determination  that  the 
construction  and  operation  e£  the  proposed 
facihties  are  in  the  public  convenience  and 
necessity.  As  part  of  that  process,  the 
Commission  has  the  opportunity  to  review 
the  proposed  imtisi  rates  to  ensure  that  thny 
are  also  in  the  public  convenience  and 
necessity,  that  incrementat  rates  are 
appropriate  for  the  facilities,  and  that  only 
those  customers  being  charged  the 
incremental  rate  are  benefitting  from  it  The 
Commission  has  net  had  such  an  opportunity 
in  this  case." 

Traditionally,  as  in  the  Transco  case, 
the  Commission's  policy  has  been  that 
incremental  rates  would  not  be 
approved  if  the  facilities  woukl  be  used 
to  benefit  the  pipeline's  system 
generally.  The  purpose  behind  this 
policy  was  teensitre  that  a  discrete 
group  of  customers  did  not  pay  the  costs 
of  constructing  fadlities  which  were 


'*  Transconlinentai  tupr*. 


*>  44  FERC  T0T.4m  (isea( 

'*/<y.  ate2.2S»-29(k. 


used  to  enhance  the  pipeline's  service  to 
existing  customers  withocrt  the  existing 
customers  contributing  an  approprtate 
amount  toward  the  cost  of  the  facilities. 

The  rule  adopted  here  achieves  the 
same  poKcy  objectives,  only  m  a  manner 
which  better  reflects  the  current  natura) 
gas  industry,  since  the  rate  approved  in 
an  abbreviated  section  4  proceeding  for 
facilities  constructed  under  section  31t 
would  be  an  at-risk  rate  if  the  Kansas 
Pipe  Line  criteria  is  not  shown. 
Imposition  of  the  at-risk  condition  will 
ensure  that  existing  and  future  pipeline 
customers  are  not  charged 
inappropriately  for  the  costs  of 
unneeded  facihties.  By  imposing  the  at- 
risk  condition,  both  existing  and  future 
customers  would  be  protected  from 
paying  for  unused  capacity  on  new 
facilities. 

The  abbreviated  section  4  proceeding 
is  intended  primarily  to  provide 
pipelines  who  build  under  the  self- 
implementing  procedures,  such  as 
section  311  or  part  157  blanket 
procedures,  a  fonmi  in  which  they  may 
establish  rates  to  recover  the  costs  of 
the  facilities  much  as  they  would  in  a 
case-specific  certificate  proceeding.  In 
the  past,  the  constructing  entity  could 
not  begin  to  recover  its  costs  except 
through  the  more  extensive  §  154.63 
procedures,  since  no  certificate  is  issued 
for  self-implementing  construction. 
However,  if  a  project  complies  with  aB 
the  requirements  for  self-implementing 
construction,  the  public  interest  would 
not  be  served  if  the  construction  of  that 
project  were  discouraged  by  the  fa«t 
that  the  costs  could  not  be  recovered  in 
a  timely  fashion.  Instead,  the 
abbreviated  section  4  proceeding  is 
intended  to  parallel  the  rate  review 
inherent  in  the  certificate  (uoeeetfing. 
Therefore,  the  same  pohey 
considerations  would  apply  to  both 
types  of  proceeding. 

The  Commission  expressed  certain 
specific  concerns  in  the  Troasco  order 
which  are  rendered  moot  under  the 
abbreviated  section  4  rate  filing 
procedures.  First,  Transco's  filing  would 
have  resulted  in  the  creation  o£  an 
additional  rate  schedule;  tbereforev  a 
shipper  would  be  required  to  know  » 
variety  of  rates  and  would,  in  essence, 
be  required  to  pay  a  surcharge  for 
service  on  the  additional  facilities.  The    . 
Commission  expressed  its  concern  that 
different  rate  schedules  conM  arguably 
apply  to  the  same  service.  Further,  the 
Commission  reasoned  th«t  the  intent  of 
Order  No.  438  and  section  311  would  be 
violated,  since  establishing  tticrementaf 
rates  under  part  284  would  frxistrate 
efforts  to  create  a  tran8portati«m 
network  and  actress  to  transportation 


Federal  Register  /  Vol.  56.  No.  202  /  Friday.  October  18,  1991  /  Rules  and  Regulations  52353 


facilities.  However,  under  the 
abbreviated  rate  Tiling,  an  additional 
rate  schedule  would  not  be  added  to  the 
pipeline's  tariff.  Instead,  the  incremental 
rate  would  be  separately  stated  ''"' 
within  the  pipeline's  applicable  existing 
open-access  rate  schedules.''*  In  this 
way,  a  potential  shipper  would  need  to 
become  familiar  with  only  the  open- 
access  rate  schedules,  and  would  have 
all  related  charges  included  within  those 
rate  schedules.  Therefore,  the 
incremental  rate  would  not  hinder 
access  to  facilities. 

Also,  the  Commission  in  Transco. 
stated  that  an  incremental  rate  could  not 
be  approved  because  Transco  had  not 
provided  sufficient  information  to 
determine  whether  an  incremental  rate 
was  appropriate.  However,  the  filing 
requirements  under  the  abbreviated 
section  4  procedure,  combined  with  the 
at-risk  nature  of  the  rate,  where 
appropriate,  alleviate  this  concern. 

2.  Description  of  the  Abbreviated 
Section  4  Procedure 

The  abbreviated  section  4  procedure 
would  only  be  available  for  changing 
existing  cost-based  rates  to  charge  an 
incremental  cost-based  or  negotiated 
rate  for  transportation  service  rendered 
on  newly-constructed  facilities.  If  the 
newly  constructed  facilities  are 
completely  integrated  with  the  pipeline's 
existing  facilities,  the  abbreviated 
section  4  procedure  would  only  be 
available  for  changing  existing  part  284 
rates  to  charge  an  incremental  rate  for 
firm  transportation  service  on  the  newly 
constructed  facilities.  If  intemiptible 
transportation  is  provided  on  these  new 
facilities,  the  pipeline  would  be 
restricted  to  its  existing  part  284  IT  rate 
for  the  service. 

However,  if  the  new  facility  is 
discrete,  the  pipeline  may  be  able  to 
establish  a  separate  IT  rate  for  that 
facility.'"  Since  a  comprehensive  review 
of  the  pipeline's  tariff  would  not  be 
involved,  this  procedure  could  not  be 
used  for  any  purpose  other  than 
establishing  a  new  incremental  rate  for 
transportation  service  on  newly 
constructed  facilities.  For  example,  the 
abbreviated  section  4  procedure  could 
not  be  used  as  a  forum  to  determine 


"  Rate  schedules  frequently  include  separately 
stated  components  or  charges.  For  example, 
production  or  gathering  related  rates  may  be 
separately  stated  within  a  particular  rate  schedule. 
Another  example  of  separately  stated  rates  is  where 
a  pipeline  separately  lists  rates  for  transportation 
which  vary  according  to  where  the  gas  enters  the 
pipeline's  system  and  where  it  is  rmally  delivered. 

'•  Pipelines  have  two  open-access  rate  schedules: 
One  for  firm  service  and  another  for  intemiptible 
service. 

'•  See  Transwestem  Pipeline  Co.,  56  FERC 
161.196(1991). 


whether  facility-related  construction 
costs  should  be  roUed-in  to  a  pipeline's 
general  rate  base. 

The  incremental  rate  approved  under 
this  procedure  may  be  either  cost-based 
or  negotiated  (as  described  below),  at 
the  discretion  of  the  pipeline.  For  a  cost- 
basedL  incremental  rate,  the  regulations 
require  the  information  traditionally 
required  in  section  4  general  rate 
proceedings  for  new  facilities.  For  a 
negotiated,  incremental  rate,  the 
regulations  require  verification  that  the 
competitive  negotiation  procedure  has 
been  followed  and  completed. 

The  abbreviated  section  4  rate  filing 
could  be  made  at  whatever  time  the 
pipeline  deems  appropriate.  For 
example,  if  a  pipeline  intends  to 
construct  facilities  under  one  of  the  self- 
implementing  authorizations  (section 
311,  automatic,  or  prior  notice],  but  also 
wants  to  charge  an  incremental  rate  at 
the  initiation  of  service  on  the  new 
pipeline,  it  could  submit  the  abbreviated 
rate  filing  at  a  point  during  or  prior  to 
commencing  construction  which  would 
allow  for  the  statutory  thirty  day  review 
period,  as  well  as  the  possible 
suspension  of  up  to  five  months,  such 
that  the  rates,  if  accepted,  would 
become  effective  at  the  initiation  of 
service.  This  timing  option  would  be 
available  for  all  authorizations,  except 
case-specific  construction  authorization. 
There,  the  filing  could  be  made  as  part 
of  the  certificate  application. 

On  the  other  hand,  the  pipeline  may 
choose  to  submit  this  filing  at  some  later 
time.  In  that  case,  if  the  facilities  were 
constructed  under  a  self-implementing 
authorization,  for  instance,  the  pipeline 
would  charge  its  existing,  system  rates 
until  such  time  as  it  elects  to  file  for  rate 
approval  under  the  abbreviated  rate 
filing  regulations.  The  pipeline  also  has 
the  option,  if  it  so  chooses,  to  include 
this  information  as  an  addendum  to  its 
section  4  filing  to  initiate  a  general  rate 
proceeding.  This  procedure  allows  the 
pipeline  to  control  the  timing  of  its 
project,  as  opposed  to  having  the  timing 
controlled  by  the  regulatory  process,  as 
well  as  providing  a  greater  level  of 
certainty  to  project  plans.  Further,  since 
the  abbreviated  proceeding  does  not 
encompass  a  comprehensive  review  of 
the  pipeline's  existing  tariff,  as  does  a 
section  4  proceeding  under  {  154.63,  the 
review  of  data  can  be  accomplished  and 
a  rate  approved  more  quickly. 

B.  Menu  of  Rate  Options  "° 

The  final  rule  maintains  cost-based 
rates  as  an  option  construction  cost 


recovery.  However,  the  rule  also 
expands  the  rate  options  available  to 
pipelines  by  establishing  a  procedure  for 
approval  of  negotiated  rates  where  the 
relevant  market  is  shown  to  be 
sufficiently  competitive. 

1.  Cost-Based  Rates 

Traditionally,  the  Commission  has 
allowed  only  cost-based  rates,  which 
are  also  commonly  referred  to  as  cost- 
of-service  rates.  Under  cost-of-service 
regulation,  pipelines  are  allowed  to 
collect  all  the  prudent  costs  the  pipeline 
has  incurred  in  order  to  serve  its 
customers,  including  a  reasonable  profit 
on  its  investment.  In  order  to  establish  a 
cost-based  rate,  the  Commission  must 
first  determine  the  pipeline's  revenue 
requirement,  primarily  based  upon  a 
review  of  the  depreciation  on  the 
facilities,  the  operating  costs,  the  return 
on  investment,  and  income  taxes.  Once 
the  revenue  requirement  is  determined, 
these  costs  are  then  allocated  to  various 
services. 

The  allocation  of  costs,  and  designing 
rates  based  upon  this  allocation  of  costs, 
translates  the  cost  of  service  into  the 
rates  to  be  charged  to  the  pipeline's 
customers  for  service.  Utilizing  this 
method  ensures  that  customers  pay  no 
more  for  service  than  the  pipeline's  cost 
of  providing  such  service,  plus  a 
reasonable  return  on  the  pipeline's 
investment.*' 

The  regulations  regarding  cost-based 
rates  as  an  option  for  recovery  of  costs 
are  not  altered  by  this  rule.  A  pipeline 
may  choose  to  pursue  cost-based  rates 
in  a  section  7  certificate  proceeding, 
through  an  abbreviated  section  4  filing, 
or  through  a  general  section  4  rate  case. 
It  should  be  noted  that  the  at-risk 
provisions  discussed  above  may  be 
imposed  on  a  cost-based  rate  in  any  of 
the  three  available  forums. 

2.  New  (Generally  Applicable)  At-Risk 
Terms  and  Conditions 

a.  Introduction.  To  place  pipeline  that 
propose  cost-based  rates,  but  that 
cannot  or  choose  not  to  meet  the  Kansas 
Pipe  Line  criteria  for  finding  the 
proposed  facilities  to  be  in  the  public 
convenience  and  necessity,  at  risk  for 
the  potential  underutilization  or 
economic  failure  of  their  projects,  we 
are  adopting  the  regulations  at  {  157.102. 
As  described  in  S  157.102(a).  this  set  of 
regulations  will  apply  uniformly  to  the 
new  facilities  of  all  pipelines  not 
satisfj'ing  the  Kansas  Pipe  Line 
standards  (now  codified,  as  previously 


*°  See  appendix  D  for  a  chart  outlining  these 
options. 


*'  For  a  more  detailed  description  of  rate  design 
history  and  methodology,  see  Texas  Eastern 
Transmission  Corp.,  30  FERC  1  61.144  (19S5). 
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discussed,  at  f  157.1(K(b)),  that  are 
authorized:  (1)  Pursuant  to  subpart  A  or 
F  of  part  157  of  the  regulations,**  to 
construct  new  facilities  and  charge  cost- 
based  rate  for  sales  or  transportation 
service;  or  (2)  pursuant  to  part  284  of  the 
regulations,  to  charge  cost-based  rates 
for  transportation  service  under  section 
311  of  the  NGPA. 

The  purpose  of  the  new  regulations  is 
to  place  the  risks  of  a  proposed  project 
on  the  project's  sponsors  (and  perhaps 
on  the  project's  participants)  and  to 
prevent,  should  the  project  fail  or  be 
underutilized,  the  shifting  of  those  risks 
to  the  pipeline's  existing  shippers  and, 
ultimately,  to  consumers  who  do  not 
benefit  from  the  project.  The  intent  is  to 
encourage  applicants  contemplating 
new  projects,  either  under  section  7  or 
section  311.  to  carefully  size  and 
otherwise  design  an  economic  pipeline. 

The  new  at-risk  framework  relies 
heavily  on  the  risk  assignment 
principles  both  codified  at  (  157.103  of 
the  optional  certificate  regulations,*' 
which  we  are  rescinding  here,  and 
developed  in  the  accompanying  case 
law.  For  example,  the  prohibitions 
adopted  here  against  cost  shifting  and 
decreasing  througput  volumes  for  rate 
desi^  in  subsequent  rate  cases,*^ 
which  the  case  Law  recognizes  as  the 
core  principles  of  risk  assignment,  are 
taken,  in  substance,  from  the  former 
optional  certificate  regulations. 
Additionally,  the  minimum  throughput 
condition  for  rate  design  regulations  and 
the  reservation  fee  regulations  that  we 
are  adopting  ^'  are  largely  a  codification 
of  existing  case  law.  To  this  extent, 
then,  the  new  are-risk  framework  does 
not  completely  do  away  with  the  former 
optional  certificate  procedures  but 
merely  reformulates  the  optional 
certificate  regulations  and  case  law,  and 
then  merges  the  product  with  the 
traditional  section  7(c)  procedures  to 
create  a  single  analytical  structure 
applicable  not  only  to  initial  case- 
specific  certifications  but  also  to 
subsequent  section  4  rate  proceedings 
involving  case-specific,  self- 
implementing,  and  blanket 
authorizations. 

The  new  at-risk  framework  applies 
both  to  transportation  and  sales  services 
provided  through  new  facilities  not 
meeting  the  Kansas  Pipe  Line  standards. 
However,  our  experience  over  the  past 
few  years  has  been  that  most  companies 


constructing  new  stand-aFone  facilities 
have  done  so  for  transportation  only. 
Similarly,  most  existing  pipeHne 
expansions  also  have  been  onty  for 
increased  transportation. 

In  our  notice  of  proposed  rulemaking 
issued  in  Pipeline  Service  Obligations 
on  )uly  31, 1901,  we  concluded  that  the 
present  structure  of  the  remaining 
pipeline  merchant  service,  which  is  a 
bundled  city  gate  sales  service,  may  be 
anticompetitive  and  inhibits  fall 
reaUzation  otan  efficiently  operating 
national  wellhead  market.  We  therefore 
proposed  to  revise  our  regulations 
governing  pipelines'  remaining  sales 
services  by  requiring  that  pipeline  sales 
be  separated  [i.e.,  unbundled)  from 
transportation,  generally  at  a  place  or 
places  upstream  in  production  areas. 
This  would  be  subject  to  one  exception 
under  which  a  pipeline  could  continue 
bundled  city  gate  firm  sales  service  for 
certain,  generally  smaller,  customers.*" 
We  requested  comment  on  several 
aspects  of  our  proposal  [e.g.,  on  the 
place  of  unbundling).  The  adoption  of 
this  proposal  as  a  final  rxile  would 
significantly  decrease  bundled  sales 
services.  Nevertheless,  we  recognize 
that  pipeline  might,  in  the  meantime, 
construct  new  facilities  at  least  in  part 
for  bundled  sales  services,*^  so  the  new 
regulations  reflect  this  possibility. 

i.  Placing  pipelines  at  risk — Under  the 
new  regulations,  there  will  be  two 
approaches  for  establishing  cost-based 
rates  for  new  construction-**  For 
pipelines  meeting  the  Kansas  Pipe  Line 
criteria,  rates  will  be  designed  as  they 
are  currently  (i.e.,  to  recover  the  cost  of 
service  at  the  projected  throughput).  For 
pipelines  not  meeting  the  Kansas  Pipe 
Line  criteria,  rates  will  be  designed 
using  minimum  throughput  levels.  The 
minimum  throughput  levels  for  rate 
design  are:  (IJ  For  firm  transportation 
and  sales  service,  100  percent  of  daily 
capacity  *•  for  reservation  fees 
(transportation)  and  demand  charges 
(sales),*°  and  90  percent  (for  onshore 
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"  Subpart  A  Involves  case-specific  construction 
authonzatioM.  Sabpert  F  involves  antoinatic  and 
prior  notice  blanket  construcllon  authorizations.  All 
aulhorizationg  are  pursuant  to  section  7  of  the  NGA. 

"  IS  CFR  part  157.  subpart  E  (1900) 

"  See  J  157.102(d)  (2)  and  (4)fi). 

•»  See  i  157.102(d)  (3)(i)  and  (5)(i). 


•*  Pipeline  Service  Obiigodaitt.  [V  FERC  Stats.  & 
Regs,  at  32.54a  32.545-646. 

"See,  e.g..  Southem  Natural  Gas  Co..  55  FERC 
1  61.212  (1901). 

••  Later,  we  discues  another  option;  Negotiated 
rates  agrvcd  to  by  the  pipeline  and  a  shipper.  The 
at-risk  regulatioos  we  are  adapting  here  will  not 
apply  to  such  negotiated  rates. 

•»  "Daily  capacity"  is  defined  at  {  157Jm(b)  of 
the  new  reflations  as:  (1)  for  onshore  facilities,  the 
engineering  design  day  capacity  of  tte  new  facilities 
operating  at  MAOP;  and  (2|  for  offshore  facilities, 
the  gas  phase  engineering  design  day  capacity  of 
the  new  facilities  operating  at  MAOIP. 

*"  In  a  few  of  the  initiaf  optional  certificate 
proceedings,  the  pipeline's  maxiraum  reservation 
fee  was  calculated  at  a  9S-percent  load  factor.  The 
later  cases,  howevar,  have  consistently  used  a  100- 
percent  load  factor,  foe  reasons  which  we  discuss 
below. 


facilities)  and  60  percent  (for  offshore 
facilities)  of  annual  capacity  •*  for 
usage  charges  (transportation)  and 
commodity  charges  (sales);  and  (2)  for 
interruptible  transportation  and  sates 
service,  90  percent  (for  onshore 
facilities)  and  60  percent  (for  offshore 
facilities]  of  annual  capacity  for 
volumetric  rates. 

In  addition  to  the  minimum  throughput 
conditions,  other  at-risk  terms  and 
conditions  also  will  attach  to  ail 
facilities  not  meeting  the  Kansas  Pipe 
Line  standards.  These  include  rate 
design  conditions  such  as  the 
prohibitions  against  cost  shifting  and 
decreasing  design  throughput  volumes  in 
subsequent  rate  cases,*'  and  noi>-rate 
design  terms  such  as  the  requirement 
that  the  pipeline  conduct  an  open 
season  to  allocate  initially  new 
capacity."  The  purpose  of  the  latter 
terms  and  conditions  is  to  ensure  that 
service  through  the  new  facilities  is 
provided  in  accordance  with  opeiv 
access  principles.  We  will  discuss  all  of 
these  terms  and  conditions  in  detail 
below. 

ii.  Lifting  the  at-risk  terms  and 
conditions — The  at-risk  terms  and 
conditions  of  S  157.102  will  attach  to  all 
new  pipeline  facilities  not  meeting  the 
Kansas  Pipe  Line  standards.  They  will 
remain  in  effect  until  the  Commission 
determines,  in  a  subsequent  section  4 
rate  proceeding,  that  it  is  appropriate  to 
remove  them.  Pursuant  to  S  157.102(g), 
this  determination  can  be  based  on  one 
of  two  alternative  showings  by  the 
pipeline.  Under  §  157.102(g)(1),  the 
pipeline  can  show  that  the  new  facilities 
now  satisfy  the  remaining  Kansas  Pipe 
Line  standards  still  applicable  to 
them.**  Or.  under  1 157,102(g)(2),  the 
pipeline  can  show  that  the  new  facilities 
now  provide  a  net  benefit  to  the 
pipeline's  existing  customers.  The 
second  showing,  called  the  net  benefits 
test,  will  require,  generally,  a 
demonstration  that  the  incremental 
revenues  received  by  the  pipeline  for 
services  requiring  the  new  facilities 
exceed  the  cost  of  service  for  those 
facilities.  If  the  pipeline  makes  either  of 
the  two  alternative  showings  at 
§  157.102(g),  the  Commission  wilt 
remove  all  of  the  at-risk  temva  and 


•'  "Annual  capacity"  is  defined  at }  157.im(a)  of 
the  new  regulations  as  the  daily  capacity  of  the  new 
facilities  multiplied  by  365. 

"  See  i  157.102(d)(2)  and  (4)(i). 

»»  See  {  157.102(e). 

**  For  example,  if  the  pipeline  bad  already 
constructed  the  facilities,  the  fourth  standard, 
requiring  that  it  demonstrate  ade<iuata  financial 
resources  to  construct  them,  no  longer  w«uld  be 
applicable. 
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conditions  previously  imposed  on  the 
facilities. 

While  the  regulations  do  not  mandate 
that  facilities  placed  at  risk  remain 
under  incremental  rates,  the 
Commission  will  consider  whether  they 
must  remain  incrementally  priced  by 
evaluating  the  extent  to  which  they 
affect  existing  customers.  Principally, 
the  question  is  whether  roUed-in  rate 
treatment  would  increase  or  decrease 
the  rates  of  existing  customers.  We  are 
implementing  this  through  the 
prohibition  on  cost  shifting  and  the 
requirement  that  the  pipeline  show  that 
there  is  an  overall  benefit  before  the 
costs  of  the  at-risk  facilities  are  rolled  in 
to  rate  base.  In  performing  the  overall 
benefits  test  of  S  157.102(d)(2)(iii)  of  the 
new  regulations,  the  Commission  will 
perform  the  same  type  of  analysis  that  it 
currently  does  in  deciding  whether  to 
roll  the  costs  of  incremental  facilities 
into  existing  systemwide  rates.'* 

It  is  important  to  stress  at  this  point 
that,  under  the  new  at-risk  framework, 
the  Commission  will  examine,  in  section 
4  proceedings,  the  benefits  of  new 
facilities  to  a  pipeline's  system  for  two 
different  purposes.  First,  it  will  examine 
those  benefits  to  determine  whether  a 
pipeline  may  or  must  roll  the  costs  of  the 
new  facilities  into  its  existing  rate  base. 
This  is  the  overall  benefits  test.  Second, 
the  Commission  will  examine  those 
benefits  to  determine  whether  to  remove 
the  at-risk  terms  and  conditions 
previously  imposed  on  the  facilities. 
This  is  the  net  benefits  test,  and  is 
available  to  pipelines  as  an  alternative 
to  the  Kansas  Pipe  Line  analysis. 
Generally,  the  net  benefits  test  will  be 
more  difBcult  to  satisfy  than  the  overall 
benefits  test,  since  the  former  requires  a 
showing  of  specific  dollar  amounts 
while  the  latter  allows  a  more 
generalized  demonstration  of  benefits  to 
existing  customers. 

b.  Overview  of  the  New  Regulations — 
i.  Prohibition  Against  Cost  Shifting.  As 
stated  the  regulations  we  are  adopting 
at  9  157.102  include  several  rules 
contained  under  the  former  optional 
certiHcate  regulations  at  {  157.103.  The 
new  rules  against  cost  shifting  are 
contained  in  S  157.102(d)(2)  and  (4)(i). 
They  encompass  principles  found  at 
former  S  157.103(d)  (3).  (4),  (6),  (7)(iii), 
and  (8).  As  discussed  more  thoroughly 
below,  these  principles  that  prohibit  cost 
shifting  are  as  essential  to  the  at-risk 
framework  we  are  adopting  here  as  they 


were  to  the  risk  assignment  framework 
of  the  former  optional  certificate 
procedures.  In  short,  the  principles 
ensure  that  pipelines  do  not  shift  costs 
away  from  new  services  to  existing 
services — and  hence  risks  away  from 
themselves  to  existing  customers. 

ii.  Reservation  fees — We  are  adopting 
here,  at  S  157.102(d)(5)(i),  the  proposal 
set  forth  in  the  NOPR  concerning 
reservation  fees  and  codifying  current 
practice  and  policy  in  the  optional 
certificate  area.  Reservation  fees  for 
firm  transportation  service,  as  well  as 
demand  charges  for  firm  sales  service, 
are  the  one  form  of  risk  allocation 
permitted  under  the  new  at-risk 
regulations,  and  they  ensure  the  pipeline 
some  recovery  of  its  fixed  costs  from 
those  entities  that  will  benefit  from  the 
services  rendered  through  the  new 
facilities. 

In  this  regard,  we  note  that 
reservation  fees  may  not  guarantee  a 
pipeline  full  recovery  of  all  of  its  fixed 
costs.  For  example,  if  a  pipeline  designs 
its  rates  using  the  modified  fixed- 
variable  method  of  rate  design  (a 
method  currently  under  reconsideration, 
as  discussed  infra),  some  of  its  fixed 
costs  will  be  allocated  to  the  usage 
charge  component  of  its  rates.'*  Thus, 
even  if  the  pipeline  books  all  of  its 
capacity,  its  recovery  of  its  fixed  costs 
associated  with  the  usage  charge  will 
depend  on  its  achieving  its  projected 
throughput.  And,  even  if  that  pipeline 
uses  the  straight  fixed-variable 
methodology  (which  assigns  all  fixed 
costs  to  the  reservation  fee  component 
of  its  rates],  to  the  extent  that  the 
pipeline  is  not  fully  booked,  it  still  will 
be  at  risk  for  the  fixed  costs  associated 
with  that  unbooked  capacity.' ' 

The  one  limitation  on  the  general  rule 
allowing  pipelines  to  negotiate  and 
charge  reservation  fees  is  at 
S  157.102(d)(5)(i)(C):  A  pipeline  may 
only  charge  a  reservation  fee  to  an 
afiiliated  pipeline  shipper  that  is 
regulated  by  the  Commission  if  that 


••We  recently  addressed  this  subfect  In 
Northwest  Pipeline  Co.,  56  FERC 1 81,008  (1991).  We 
also  have  discussed  it  supra  in  our  discussion  of 
Kantag  Pipe  Line,  and  we  will  touch  on  it  again 
infra  in  discussing  the  practical  application  of  the 
new  at-risk  regulations. 


*•  SpecificaUy.  the  modiried  rtxed-variable 
method  of  rate  design  recovers  all  fixed  production 
and  gathering  costs,  all  variable  costs,  and  return  on 
equity  and  related  taxes  in  the  commodity 
component  of  a  transportation  rate.  The  remaining 
fixed  costs  (including  the  rate  of  return  on  debt 
(interest  expense),  depreciation  expense,  and 
administrative  and  general  expense)  are  recovered 
in  the  demand  component. 

**  For  example,  if  a  transportation  only  pipeline 
has  firm  contracts  for  75  percent  of  the  daily 
capacity  of  the  new  facilities,  and  it  designs  its  rates 
using  the  straight  fixed-variable  methodology,  it  will 
collect  73  percent  of  the  fixed  costs  associated  with 
the  new  facilities  through  the  reserve tion  fees  paid 
by  its  firm  customer*.  The  pipeline  will  be  at  risk  for 
the  remaining  25  percent  of  fixed  costs,  which  it 
cannot  shift  to  other  customer*.  The  only  way  that  it 
can  recover  these  costs  is  by  shipping  intemiptible 
volume*  through  the  new  faciliUet. 


affiliated  shipper  establishes  a 
separately  stated  rate  for  its  services 
involving  the  costs  associated  with  the 
newly  constructed  upstream  facilities. 
We  discuss  reservation  fees  in  greater 
detail  below. 

iii.  Minimum  throughput  conditions — 
Another  feature  of  the  at-risk  terms  and 
conditions  that  we  are  adopting  is  the 
minimum  throughput  conditions  at 
§  157.102(d)(3).  The  regulation  requires 
that:  (1)  The  volumes  used  to  design  the 
pipeline's  usage  and  commodity  charges 
(for  firm  transportation  and  sales 
service)  and  its  volumetric  rate  (for 
interruptible  transportation  and  sales 
service)  equal,  for  onshore  facilities,  at 
least  90  percent,  and  for  offshore 
facilities,  at  least  60  percent,  of  the 
annual  capacity  of  the  new  facilities: 
and  (2)  the  volumes  used  to  design  the 
pipeline's  reservation  fee  and  demand 
charge  (for  firm  transportation  and  sales 
service)  equal  at  least  100  percent  **  of 
the  daily  capacity  of  the  new  facilities. 
Again,  the  intent  is  to  encourage 
pipelines  to  build  economic  pipelines. 
As  discussed  in  greater  detail  below,  the 
Commission  has  widely  employed 
minimum  throughput  conditions  in  the 
past  as  a  means  of  protecting  consumers 
and  assigning  risk  to  pipelines. 

We  believe  that  subjecting  a 
pipeline's  new  onshore  facilities,  which 
do  not  meet  the  Kansas  Pipe  Line 
standards,  to  a  throughput  of  90  percent 
of  annual  capacity  is  reasonable  for 
several  reasons.  First,  consistent  with 
general  past  practice,  this  load  factor 
will  represent  a  percentage  of  the 
pipeline's  summer  capacity.  Because  gas 
turbine  compressors  operate  more 
efficiently  at  lower  ambient  air 
temperatures  during  winter  periods,  a 
pipeline  with  compression  has  a  higher 
winter  period  capacity  than  during  the 
summer.  As  a  result,  application  of  a  90- 
percent  load  factor  to  summer  capacity 
on  pipelines  with  compression  yields  an 
86-  to  88-percent  load  factor  on  an 
annualized  basis.  Conversely,  a  90- 
percent  load  factor  applied  to  a  pipeline 
without  compression  yields  a  90-percent 
annualized  load  factor. 

We  believe  that  an  86-  to  88-percent 
annual  load  factor  represents  a  realistic 
operating  scenario  for  a  compressed 
pipeline  that  takes  in  account  expected 
compressor  downtime  as  well  as 
unexpected  downtime  by  others,  such  as 
production  facilities  and  upstream  and 
downstream  pipelines.  For  operational 
purposes,  a  90-percent  annual  load 
factor  for  pipelines  without  compression 


"  For  rate  design  purposes,  a  pipeline's  volume* 
can  exceed  100  percent  of  daily  capacity  if  they 
include  imputed  interruptible  volume*. 
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seems  equally  realistic.  The  10-percent 
downtime  allowance  should  cover 
compression  outages  of  upstream  and 
downstream  pipelines  and  outages  of 
production  facilities. 

Second,  the  load  factor  that  we  are 
adopting  here  for  onshore  facilities  is 
not  inconsistent  with  past  practice.  As 
discussed  infra,  the  Commission  has 
applied  various  percentages  of  design 
capacity  in  different  circumstances.  In 
optional  certificate  proceedings,  the 
Commission  usually  has  applied  a  95- 
percent  load  factor  condition  to  reflect 
the  applicant's  high  degree  of  risk.  Many 
of  the  project  Tmanced  ventures 
employed  an  87-percent  load  factor.  And 
load  factors  underlying  rates  for 
intrastate  pipelines'  section  311  rates 
have  been  in  the  87-  to  90-percent  range. 
We  believe  that  the  90-percent  load 
factor  adopted  here  for  usage  and 
commodity  charges  and  volumetric  rates 
establishes  a  high  enough  load  factor  to 
place  pipelines  at  risk  for  constructing 
facilities  that  do  not  meet  the  Kansas 
Pipe  Line  criteria.  At  the  same  time,  we 
do  not  believe  that  it  will  discourage 
pipelines  from  proceeding  with  projects 
that  are  economically  viable. 

Similiarly,  for  services  through  both 
onshore  and  offshore  facilities,  we 
believe  that  requiring  maximum 
reservation  fees  and  demand  charges  to 
be  calculated  at  100  percent  of  the 
pipeline's  design  capacity  is  reasonable. 
We  expect  most  pipelines  to  contract  for 
firm  capacity  up  to  their  ability  to 
provide  firm  service  year-round. 

Accordingly,  an  onshore  pipeline  with 
transportation  rates  designed  under  a 
modified  fixed-variable  rate 
methodology  {a  methodology  currently 
under  reconsideration,  as  discussed 
infra]  will  be  able  to  recover  all  of  its 
fixed  costs  allocated  to  the  demand 
component  by  contracting  for  firm 
service  for  100  percent  of  its  daily 
capacity.  That  same  pipeline  will  be 
able  to  recover  its  remaining  fixed  costs 
allocated  to  the  commodity  component 
by  transporting  86  to  90  percent  of  its 
annual  capacity  on  a  firm  basis,  or  by 
transporting  gas  at  maximum 
interruptible  rates  at  even  lower  annual 
throughputs.  On  the  other  hand,  a 
pipeline  with  transportation  rates 
designed  under  a  straight  fixed-variable 
methodology  will  be  able  to  recover  all 
of  its  fixed  costs  by  contracting  for  firm 
service  for  100  percent  of  its  daily 
capacity. 

We  have  opted  to  retain  the  60- 
percent  annual  throughput  condition  for 
offshore  facilities  that  §  2.65(a)(4)  •»  of 
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'  18  CFR  2.65(a)(4)  (1990). 


the  existing  regulations  currently 
imposes  on  such  facilities.  We  discuss 
the  60-percent  annual  throughput 
condition  in  greater  detail  below.  We 
note  here,  however,  that  \  2.65  of  the 
regulations  applies  on  its  face  only  to 
Louisiana  offshore  facilities.  In  the  past, 
the  Commission  has  expanded  the 
application  of  the  section  to  certain 
offshore  Texas  facilities  as  well,  and  we 
here  are  expanding  its  application  to  all 
offshore  facilities  in  general.  We  believe 
that  a  60-percent  annual  throughput 
condition  for  offshore  facilities  is 
warranted  due  to  their  special  nature: 
The  construction  of  offshore  facilities 
not  only  is  proportionately  more 
expensive  than  the  construction  of 
onshore  facilities,  but  it  also  poses 
potentially  greater  environmental  risks. 

Both  offshore  pipeline  facilities 
satisfying  the  Kansas  Pipe  Line 
standards  as  well  as  those  placed  at  risk 
thus  will  be  subject  to  the  same  60- 
percent  minimum  throughput  condition, 
the  former  through  operation  of 
§  2.65(a)(4)  of  the  regulations  and  the 
latter  through  operation  of  new 
§  157.102(d)(3)(ii).  However,  offshore 
facilities  not  satisfying  the  Kansas  Pipe 
Line  standards  also  will  be  subject  to 
the  other  at-risk  terms  and  conditions  of 
S  157.102. 

iv.  Prohibition  against  decreasing 
design  throughput  volumes  in 
subsequent  rate  cases — The  rule  against 
decreasing  design  throughput  volumes  in 
subsequent  rate  cases,  which  is  part  of 
the  overall  prohibition  against  cost 
shifting,  is  found  at  §  157.102(d)(4)(i).  It 
carries  over  from  $  157.103(d)(4)  of  the 
former  optional  certificate  regulations.  It 
is  necessary  to  maintaining  the  integrity 
of  minimum  throughput  conditions 
through  subsequent  rate  cases  because 
it  prevents  an  erosion  of  the  base 
against  which  those  conditions  are 
measured.  For  example,  if  a  pipeline 
were  allowed  to  decrease  the  design 
volumes  of  a  facility  placed  at  risk  from 
100.000  Mcf  to  90.000  Mcf.  this  would  be 
equivalent  to  reducing  the  minimum 
throughput  condition  to  81  percent. 

v.  Rate  design  for  transportation 
services — The  regulations  at 
S  157.102(d)(5)(i)(B).  (d)(5)(ii),  and  (d)(6) 
describe  how  new  rates  will  be 
designed,  both  at  the  time  of  initial 
authorization  and  in  subsequent  section 
4  rate  proceedings,  for  firm  and 
interruptible  transportation  services 
through  facilities  not  meeting  the 
Kansas  Pipe  Line  standards.  As  will  be 
discussed  in  greater  detail  below, 
existing  pipelines  will  have  the  option  of 
initially  charging  existing  part  284  rates 
or  an  incremental  rate  for  transportation 
service  through  the  new  facilities.  New, 


first-time  applicants  will  have  to  charge 
an  incremental  rate  since  they  will  not 
have  any  existing  rates. 

In  general,  a  pipeline  may  propose  to 
design  its  rates  according  to  any 
accepted  rate  design  methodology.  The 
two  most  prevalent  today  are  the 
modified  fixed-variable  and  straight 
fixed-variable,  but  we  are  not 
expressing  here  a  preference  for  one 
over  the  other.  We  note  that  we  have 
proposed  in  Pipeline  Service 
Obligations  to  require  all  pipelines  to 
design  their  transportation  rates  under 
the  straight  fixed-variable  methodology, 
unless  the  parties  to  a  proceeding  agree 
otherwise. '°°  However,  pending 
adoption  of  a  final  rule  in  that 
proceeding,  pipelines  are  free  to  propose 
any  rate  design  methodology. 

For  pipelines  not  charging  existing 
rates,  the  maximum  reservation  fee.  if 
any.  will  be  calculated  by  dividing  all 
costs  associated  with  the  reservation 
fee  *°'  by  the  design  throughput 
volumes  specified  in  S  157.102(d)(3)(i)  of 
the  regulations."**  These  design 
throughput  volumes  must  equal  at  least 
100  percent  of  the  daily  capacity  of  the 
new  facilities  (multiplied  by  12  months). 
The  maximum  usage  charge  will  be 
calculated  by  dividing  all  costs  not 
associated  with  the  reservation  fee  by 
the  design  throughput  volumes  specified 
in  §  157.102(d)(3)(ii).'03  These  design 
throughput  volumes  must  equal,  for 
onshore  facilities,  at  least  90  percent, 
and  for  offshore  facilities,  at  least  60 
percent,  of  the  annual  capacity  of  the 
new  facilities.  Finally,  the  volumetric 
rates  for  interruptible  service  must  be  a 
one-part  rate.  The  maximum  rate  will  be 
calculated  by  dividing  the  cost  of 
service  for  the  new  facilities  by  the 
design  throughput  volumes  specified  in 
S  157.102(d)(3)(ii).»o«  These  volumes 
also  must  be  equal,  for  onshore 
facilities,  at  least  90  percent,  and  for 
offshore  facilities,  at  least  60  percent,  of 
the  annual  capacity  of  the  facilities. 
Pipelines  will  be  able  to  supplement  the 
recovery  of  their  cost  of  service  by 
achieving  a  high  level  of  interruptible 
throughput.*"*  In  our  section  below 


100  See  Pipeline  Service  Obligations.  IV  FERC 
Stats,  h  Regs,  at  32,557. 

■"'  As  stated,  a  pipeline  designing  rates  under  the 
straight  fixed-variable  methodology  would  recover 
all  of  its  fixed  costs  in  the  reservation,  fee.  One 
designing  rates  under  the  modified  fixed-variable 
methodology  would  assign  some  of  those  fixed  costs ' 
to  the  usage  charge. 

'<»  See  1 157.102(d](5)(i)(B). 

><"  See  I  lS7.102(d)(S)(ii). 

'»«  See  157.102(d)(6)(i). 

'<"  In  fact,  they  also  will  be  able  to  over  recover 
their  costs,  but  this  is  not  unreasonable  given  the 
level  of  risk  imposed  under  the  new  regulations. 
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describing  the  practical  application  of 
the  at-risk  conditions,  we  provide 
numerical  examples  of  these  concepts 
governing  the  design  of  transportation 
rates. 

While  the  new  regulations  thus 
describe  the  design  of  transportation 
rates  under  the  at-risk  framework,  they 
do  not  contain  similar  provisions  for 
sales  rates.  The  instances  of  pipelines 
providing  bundled  sales  services 
through  new  facilities  will  likely  be  few, 
and  in  those  instances,  many  existing 
pipelines  likely  will  begin  service  by 
charging  their  existing,  generally 
applicable  sales  rates.  To  begin  charging 
an  incremental  sales  rate  upon  the 
commencement  of  service  through 
facilities  constructed  pursuant  to  part 
157,  subpart  A,  an  existing  pipeline  will 
be  able  to  establish  the  new  rate  in  the 
section  7  proceeding.  To  establish  later 
a  new,  generally  applicable  sales  rates 
or  to  charge  a  new  incremental  sales 
rate,  a  pipeline  will  have  to  file  a  full 
section  4  proceeding.  Because  we 
believe  these  instances  will  be  relatively 
few,  we  do  not  codify  here  a  design 
framework  for  sales  rates.  We  will 
examine  them  in  the  context  of  section  7 
or  4  proceedings  as  they  arise.  We  note, 
however,  that  the  minimum  throughput 
conditions  used  to  design  new  sales 
rates  will  attach  to  facilities  not  meeting 
the  Kansas  Pipe  Line  criteria  at  the  time 
of  their  authorization  and  will  be  used  to 
design  new  rates  when  appropriate.  In 
any  event,  as  discussed  above,  if  a  fmal 
rule  eventually  is  adopted  in  Pipeline 
Service  Obligations  as  proposed, 
bundled  sales  services  will  be 
eliminated  for  all  but  a  pipeline's 
smallest  customers. 

vi.  Integrated  facilities:  Looping  and 
compression — In  the  past,  optional 
certificates  were  limited  to  laterals  or 
new  pipelines.  Under  the  new  rule, 
facilities  that  will  be  completely 
integrated  with  a  pipeline's  existing 
facilities  (such  as  looping  and 
compression)  can  be  constructed  subject 
to  the  conditions  intended  to  place 
pipelines  at  risk.  We  are  adopting  two 
provisions,  however,  that  will  apply 
specifically  to  such  completely 
integrated  facilities. 

First,  in  futurerate  cases  the  volumes 
used  to  design  rates  for  services 
rendered  through  the  existing  facilities 
may  not  be  lowered  from  historical 
levels.'"*  "Historical  levels"  is  defined 
as  the  highest  annual  throughput  the 
pipeline  has  achieved  during  the  last  5 
calendar  years. ""^  Thus,  to  design  new 


rates  for  services  involving  the  existing 
facilities  [e.g.,  to  estabhsh  new  system 
rates  by  rolling  the  costs  of  the  new 
facilities  into  general  rate  base),  the 
Commission  will  impute  throughput 
volumes  ^o  the  existing  facilities  based 
on  their  historical  levels,  as  defmed.  The 
throughput  volumes  attributable  to  the 
new  facilities  [i.e.,  the  looping  or 
compression)  will  be  those  projected  at 
the  time  of  authorization  under  the  at- 
risk  rules. '"• 

In  addition,  looking  at  the  pipeline's 
historical  throughput  levels  on  existing 
facilities  will  serve  another  purpose.  It 
will  preclude  the  pipeline  from 
attributing  throughput  volumes  on  the 
existing  facilities  to  the  new  facilities, 
thus  ensuring  that  the  pipeline  satisfies 
the  minimum  throughput  conditions 
imposed  on  the  new  facilities. 

"The  second  provision  that  we  are 
adopting  involving  completely 
integrated  facilities  is  at 
§  157.102(d)(6)(ii).  It  states  that  a 
pipeline  can  only  have  one  rate  for 
interruptible  transportation  through 
completely  integrated  facilities.  The 
reason  is  to  prevent  discrimination.  For 
example,  if  a  pipeline  had  two  rates  for 
interruptible  transportation  through 
looped  facilities,  it  would  be  impossible 
to  determine  whether  the  interruptible 
service  was  being  provided  through  the 
old  or  new  facilities.  On  the  other  hand, 
a  pipeline  may  establish  an  incremental 
rate  for  firm  service  involving  newly 
looped  or  compressed  facilities  because 
the  underlying  assumption  is  that  all 
firm  capacity  on  the  existing  facilities 
was  booked  when  the  new  facilities 
were  built. 

vii.  Additional  terms  and  conditions — 
In  addition  to  the  terms  and  conditions 
designed  to  place  at  risk  pipelines 
proceeding  under  these  alternative 
procedures  to  certification,  we  are 
adopting  several  other  conditions  that 
pipelines  electing  this  alternative 
approach  must  accept.  The  purpose  of 
these  additional  conditions  (which  also, 
generally,  were  found  in  the  optional 
certificate  area)  is  to  ensure  that  service 
through  the  new  facilities  is  provided  in 
accordance  with  open-access  principles. 
First,  §  157.102(c)  requires  all  pipelines 
to  have  a  part  284,  subpart  G  blanket 
transportation  certificate  before 


beginning  transportation  or  sales  service 
through  the  new  facilities.  Second, 
S  157.102(e)  requires  all  pipelines  to 
advertise  and  hold  an  open  season  to 
initially  allocate  capacity  on  the  new 
facilities. 

Finally,  9  157.102(f)  requires  a  new 
pipeline  constructing  stand-alone 
facilities  pursuant  to  part  157,  subpart  A 
to  make  a  rate  filing,  pursuant  to  section 
4  of  the  NGA.  within  three  years  of  the 
in-service  date  of  the  new  facilities.  This 
will  enable  the  Commission  to  examine 
the  actual  operating  costs  of  the 
facilities  and  to  determine  whether 
changes  in  rate  design  are  required. 

viii.  Capacity  brokering — We  are  not, 
at  this  time,  codifying  as  part  of  the  new 
at-risk  framework  the  capacity 
brokering  requirements  that  applied  to 
interstate  pipelines  constructing  stand- 
alone facilities  under  the  former 
optional  certificate  procedures.  The 
Commission  is  considering  the  issue  of 
capacity  brokering  separately  and  more 
broadly  in  the  context  of  the  rulemaking 
proceeding  in  Pipeline  Service 
Obligations.  •  "•  If  and  when  the 
Commission  adopts  a  final  rule 
governing  capacity  assignment,  it  will 
apply  uniformly  to  all  open-access 
interstate  pipelines,  including  those 
operating  in  the  meantime  pursuant  to 
the  at-risk  regulations  adopted  here. 

c.  The  At-Risk  Conditions  Directed  at 
Rate  Design.  Following  is  an  in-depth 
discussion  of  the  central  features  of 
§  157.102  that  are  designed  to  place 
pipelines  at  risk  and  which  govern  rate 
design.  We  begin  with  the  minimum 
throughput  conditions  and  proceed  to 
the  proscription  against  cost  shifting 
(including  the  proscription  against 
decreasing  design  throughput  volumes  in 
subsequent  rate  cases).  We  then  discuss 
reservation  fees. 

i.  Minimum  Throughput  Conditions — 
A.  The  New  Regulation.  As  stated,  an 
important  feature  of  the  at-risk  terms 
and  conditions  we  are  adopting  is  the 
minimum  throughput  conditions.  The 
new  regulation  at  §  157.102(d)(3)(ii) 
requires  that  the  volumes  used  to  design 
the  pipeline's  usage  charge  for  firm 


■'»See|157.102(d)(4)(ii). 
'<"  See  lS7.101(c). 


">*  One  could  argue  that,  by  imputing  liistorical 
volumes  to  the  existing  facilities  for  purposes  of 
designing  new  rates  for  services  involving  them,  the 
Commission  in  •  sense  is  placing  the  existing 
facilities  at  risk.  This  is  not  our  intent.  The  historical 
level  of  throughput  volumes  that  the  Commission 
will  use  for  this  purpose  will  be  the  actual  highest 
volumes  achieved  by  the  pipeline  during  one  year  of 
the  latest  5-year  period.  These  historical  levels  thus 
can  change  from  one  rate  case  to  another  as  the 
relevant  5-year  period  changes. 


">•  See  Pipeline  Service  Obligations,  IV  FERC 
Stats.  *  Regs,  at  32.551-553.  There,  the  Commission 
proposed  to  replace  its  current  capacity  brokering 
program,  which  it  has  implemented  on  a  case-by- 
case  basis  by  issuing  individual  certificates,  with  a 
capacity  releasing  mechanism  that  would  be 
required  uniformly  for  all  open-access  interstate 
pipelines  under  Part  284  of  the  regulations,  t'nder 
the  proposed  rule,  all  interstate  open-access 
pipelines  would  have  to  provide  a  capacity 
releasing  mechanism  through  which  existing 
shippers  could  voluntarily  reallocate,  on  a 
permanent  or  temporary  twsis.  all  or  a  part  of  their 
firm  transportation  capacity  rights  to  any  person 
who  wanted  to  obtain  that  capacity  by  contracting 
with  the  pipeline. 
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transportation  service,  commodity 
charge  for  firm  sales  service,  and 
volumetric  rate  for  interruptible 
transportation  and  sales  service  equal, 
for  onshore  facilities,  at  least  90  percent, 
and  for  offshore  facilities,  at  least  60 
percent,  of  the  annual  capacity  of  the 
new  facilities.  And  it  requires  that  the 
volumes  used  to  design  the  pipeline's 
reser\'ation  fee,  if  any,  for  firm 
transportation  service  and  demand 
charge  for  firm  sales  service  equal  at 
least  100  percent  of  the  daily  capacity  of 
the  new  facilities.""  Essentially,  the  90- 
and  100-percent  minimum  throughput 
conditions  will  remain  in  effect 
throughout  the  life  of  the  project  unless, 
pursuant  to  §  157.102(g).  the  pipeline 
demonstrates,  in  a  section  4  rate 
proceeding,  that  the  new  facilities  now: 
(1)  Meet  the  standards  of  Kansas  Pipe 
Line,  to  the  extent  still  applicable;  or  (2) 
provide  a  net  benefit  to  the  pipeline's 
existing  customers." ' 

B.  Past  Use  of  Minimum  Throughput 
Conditions — ^The  Commission 
traditionally  has  used  minimum 
throughput  conditions  to  impose  risk  on 
pipelines  or,  more  accurately,  the 
pipelines'  shareholders.  The  purpose  of 
these  conditions,  as  applied  both  in 
section  7(c)  cases  involving  new 
construction  and  in  cases  setting  rates 
for  section  311  transportation  through 
facilities  constructed  outside  the  section 
7(c)  certification  process,  has  generally 
been  to  protect  consumers  from  the 
chance  that  the  pipelines  were  overly 
optimistic  in  projecting  volumes  to  be 
moved  through  the  lines.  The  higher  the 
minimum  throughput  level  for  rate 
design,  the  more  the  pipeline  is  placed  at 
risk  for  underutilization  of  the  facilities. 

1.  Optional  Certificate  Proceedings — 
In  past  optional  certificate 
proceedings,  "2  in  addition  to 


UMI 


' '"  As  previously  noted,  the  terms  "annual 
capacity"  and  'daily  capacity"  are  defined  at 
S  157.101  (a)  and  (b)  of  the  new  regulations. 

"  ■  As  discussed,  the  net  benefits  test  requires, 
generally,  a  showing  that  the  incremental  revenues 
received  by  the  pipeline  for  services  requiring  the 
new  facilities  exceed  the  cost  of  service  for  those 
facilities. 

'"  See.  e.g..  Mojave  Pipeline  Co.,  47  FERC 
1  61.200  (1989).  rehg granted  in  part  and  denied  in 
part.  50  FERC  \  61.069  (1990)  (Mojave  /):  Kem  River 
Gas  Transmission  Co.  and  Mojave  Pipeline  Co.,  SO 
FERC  1 61.069.  rehg  denied.  51  FERC  |  61,195  (1990) 
[Kern  River  I  and  Mojave  II):  Wyoming-California 
Pipeline  Co..  order  on  non-environmental  issues.  44 
FERC  1  61.001  (1988).  vacated  in  part  44  FERC 
?  61.210.  reh'g  granted  in  part  and  denied  in  part.  45 
FERC  1  61.234.  order  issuing  conditional  certificate, 
45  FERC  \  61.353.  initial  decision  on  environmental 
issues,  45  FERC  \  63.005  (1988).  affg  initial  decision 
on  environmental  issues.  46  FERC  |  61.029  (1089). 
affd  sub  nom.  Public  Util.  Commn  of  California  v. 
FERC.  900  F.2d  269  (D.C.  Cir.  1990);  Wyoming- 
California  Pipeline  Co..  50  FERC \  61.070,  rehg 
denied.  51  FERC  \  61.195  (1990)  ( WyCal  If): 
Altamont  Gas  Transmission  Co..  54  FERC  1 61.028 


proscribing  cost  shifting  and  the 
decrease  of  throughput  volumes  for  rate 
design  in  subsequent  rate  cases,  the 
Commission  usually  has  imposed  a  95- 
percent  load  factor  condition  in 
designing  usage  charges,  a  high  figure 
reflecting  the  higher  degree  of  risk 
applicants  were  expected  to  bear  under 
the  optional  procedures.*"  The  95- 
percent  figure  initially  was  based  on  the 
pipeline's  expected  downtime  due  to 
compressor  unavailability,  and 
subsequently  on  the  objective  of 
achieving  a  level  playing  field  among  all 
participants  in  the  same  market.  The 
Commission  allowed,  however,  some 
risk  shifting  to  the  pipelines'  customers 
in  the  form  of  a  reservation  fee  (usually 
subject  to  a  100-percent  load  factor 
condition)  that  was  arrived  at  through 
arms-length  negotiations  between  the 
pipeline  and  shipper  and  which  was  not 
greater  than  the  modified  fixed-variable 
demand  charge  would  be  for  the 
pipeline's  sales  rates."* 

2.  Project  financed  ventures — In 
project  financed  cases."*  the 
Commission  has  apportioned  risk 
between  applicants  and  consumers  in 
projects  that  carried  a  significant  risk  of 
failing  to  cover  the  applicants'  costs 
(including  a  fair  return)."'  The  theory 


(1991):  Delta  Pipeline  Co..  52  FERC  |  61,004  and  53 
FERC  1 61.002  (1990);  Gulf  Slates  Transmission 
Corp.,  52  FERC  \  61.088  (1990):  Oklahoma-Arkansas 
Pipeline  Co..  53  FERC  1 61.019  (1990).  rehg  granted 
in  part  and  denied  in  part,  55  FERC  1 61,002  (1991) 
lOk-Ark]. 

'"See  Ok-Ark.  53  FERC  at  61.065. 

"♦  See  18  CFR  157.103(d)(3)  (1990).  The  pipeline 
was  required  to  make  the  lowest  negotiated 
reservation  fee  offered  to  any  customer  available  to 
all  customers  on  a  non-discriminatory  basis.  See. 
e.g..  WyCal  II.  50  FERC  at  61,174. 

"'  Project  financing  differs  from  conventional 
financing  m.sinly  in  connection  with  loan  security. 
Security  generally  takes  one  of  two  forms  in 
conventional  financing.  First,  the  project  sponsor,  or 
borrower,  has  sufficient  unencumbered  assets  that 
the  lender  feels  secure  in  making  a  loan  on  the  basis 
of  the  borrower's  general  credit.  Second,  if  the 
borrower  does  not  have  unencumbered  assets 
sufficient  to  secure  the  borrowing,  the  lender  may 
require  the  pledge  of  specific  assets  to  be  funded  by 
the  borrowing  as  collateral  for  the  loan.  A  common 
example  of  this  kind  of  financing  is  the  mortgage  on 
a  building. 

Project  financing  is  where  the  general  credit- 
worthiness of  the  borrower  is  either  insufficient  or 
allegedly  unavailable  to  secure  the  borrowing,  and 
the  underlying  economic  value  of  the  assets  to  be 
^lnanced  is  insufficient  fo  assure  the  lender  of  being 
repaid.  In  this  case,  an  optional  financing  vehicle  is 
the  stream  of  income  to  be  generated  by  the  project. 
However,  that  vehicle  is  only  available  in  the  event 
that  the  income  stream  can  be  assured  whether  or 
not  the  project  fails.  In  these  cases,  such  assurance 
has  been  fashioned  in  the  form  of  a  demand  charge. 
See.  e.g..  Ozark  Gas  Transmission  System.  16  FERC 
1  61,099.  at  61,195  (1981). 

>  '•  Trailblazer  Pipeline  Co..  et  al.  18  FERC 
\  61.244.  at  61.502  (Opinion  No.  138),  reh'g  denied.  19 
FERC  1 61.116  (1982)  (Opinion  No.  138-A) 
[Trailblazer]. 


underlying  this  risk  apportionment  was 
that  regulated  firms  could  turn  to  riskier 
technologies  and  projects  in  the  hope  of 
obtaining  more  and  better  production 
and  lower  costs,  while  the  price  that  the 
public  paid  would  include  assurances  of 
shared  responsibility  for  losses  directly 
through  the  amortization  of  abandoned 
projects."^  For  example,  in  the  Great 
Plains  case,"*  the  risk  was  whether 
three  gas  producing  processes  could  be 
integrated  in  a  single  plant  to 
manufacture  synthetic  gas  on  a 
commercially  viable  scale.  In  Ozark, 
Trailblazer,  and  Trans-Anadarko,  the 
risk  was  whether  there  were  sufficient 
gas  reserves  to  justify  the  project:  the 
bulk  of  the  gas  that  the  shippers  planned 
to  ship  through  these  pipelines  would 
come  from  other  than  proven  and 
probable  reserves."* 

The  Commission  apportioned  risk 
between  applicants  and  ratepayers  in 
these  cases  through  rate  design, 
specifically  through  the  imposition  of 
two-part  rates.  Risk  to  the  project 
sponsors  was  reflected  in  the 
commodity  charge,  subject  to  a 
minimum  throughput  condition,  that 
generally  included  depreciation  expense 
related  to  equity,  return  of  and  on 
equity,  and  income  taxes.'*"  Risk  to  the 
ratepayers  was  reflected  in  the  demand 
charge,  which  generally  included  all 
operating  and  maintenance  and 
expenses,  taxes  other  than  income,  and 
all  debt  service  costs.'*'  Customers 
were  responsible  for  the  demand  charge 
even  if  the  project  failed.  This  enabled 
the  project  sponsors  to  secure  financing. 

However,  to  place  risk  also  on  the 
pipeline  applicants,  the  Commission 
subjected  commodity  charges  to 
minimum  throughput  conditions.  The 
theory  again  was  that  if  it  were  prudent 
to  build  a  certain  size  pipeline,  any  risk 
that  the  pipeline  would  not  be  fully 
utilized  should  be  placed  on  the 
applicants  and  not  the  ratepayers.'** 
For  example,  in  Ozark,  the  Commission 
adopted  a  minimum  throughput 
condition  of  87  percent  of  design 


'"  Trailblazer.  18  FERC  at  61.502. 

"*  Great  Plains  Gasification  Associates,  et  al.,  9 
FERC  1 61.221  (1979). 

■  ■*  Ozark  Gas  Transmission  System,  12  FERC 
1  63.048  (1980),  16  FERC  1  61,099,  at  61.197  (Opinion 
No.  125),  reh'g  denied.  17  FERC  1  61.024  (1981) 
(Opinion  No.  125-A),  off  d per  curiam  sub  nom.. 
Public  Service  Commn  of  New  York  v.  FERC.  680 
F.2d  252  (D.C.  Cir.  1982);  Trailblazer.  15  FERC  at 
65,146.  65,151-152:  Trans-Anadarko  Pipeline  System, 
20  FERC  1 63,099.  at  65.354-356  (1982). 

'»"  See  Trailblazer.  18  FERC  at  61,504:  Ozark.  16 
FERC  at  61.194. 

'«'  See  Ozark.  16  FERC  at  61,194:  Trailblazer.  18 
FERC  at  61.504. 

'»»  Ozark.  16  FERC  at  61,199;  Trailblazer.  18 
FERCat  61,506. 
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capacity  for  the  first  two  years.'*'  In 
Trailblater,  the  minimum  throughput 
condition  was  set  at  87  percent  of  free 
flow  capacity  and.  after  compression 
was  added,  72  percent  of  powered 
capacity  for  the  first  two  years.***  In 
each  case,  the  pipeline  was  required  to 
file  a  section  4  rate  proceeding  after  the 
first  two  years  of  operation. 

Additionally,  in  the  proceedings 
certificating  the  HIOS/UTOS  offshore 
Texas  and  Louisiana  systems,  the 
Commission  required  that  100  percent  of 
the  annual  volumes  be  used  for 
computing  the  commodity  (usage) 
component  of  rates.**'  And  in  the 
Iroquois/Teimessee  project,  the 
Commission  imposed  an  overall  load 
factor  of  87  percent. * *• 

3.  Offshore  Louisiana  cases — In  the 
offshore  Louisiana  area,  S  2.65  of  the 
Commission's  regulations  requires, 
absent  a  waiver,  an  initial  showing  by 
the  pipeUnes  that  the  proposed  facilities 
will  be  utilized  at  a  minimum  annual 
load  factor  of  60  percent  of  the  annual 
capacity  available  by  the  end  of  a  12- 
month  period  following  installation  of 
the  facilities.**''  The  Commission 
enforces  this  requirement  by  permitting 
the  involved  facilities  to  be  included  in 
the  cost-of-service  of  the  pipeline  in 
future  rate  proceedings  at  an  average 
unit  cost  predicated  upon  a  load  factor 
of  not  less  than  60  percent  of  the  annual 
capacity  available.***  While  §  2.65  on 
its  face  applied  only  to  offshore 
Louisiana  facilities,  in  case  law  the 
Commission  expanded  the  application 


'"  Ozark  16  FERC  at  61.199. 

'•♦  Trallblazer,  18  FERC  at  61.506.  Additionally, 
the  Commission  found  that  the  justification  for 
project  financing  was  marginal  and  subjected  the 
applicants  to  extra  risk  by  conditioning  approval  of 
project  financing  on  the  applicants'  waiver  of  their 
right  to  apply  for  the  recovery  of  their  equity 
investment  should  the  project  fail. 

'»»  High  Island  Offshore  System.  55  FPC  2874, 
reh'g  granted  in  part  and  denied  in  part,  56  FPC  725, 
729-30  (1976);  Texas  Gas  Transmission  Corp..  et  oL 
57 FPC  199. 2C1  (1977),  rehg denied 2 FERC \ 61.210 
(1978);  High  Island  Offshore  System,  et  al.  5  FERC 
161.287,  at  61.579  (1978). 

'••  Iroquois  Cas  Transmission  System.  LP.,  et  al.. 
order  making  preliminary  determinations  and 
establishing  procedures.  52  FERC  \  61.091.  initial 
decision,  S2  FERC  \  63.031,  order  issui-ng 
certificates.  S3  F'ERC  1  61.194.  at  61.710  (1990) 
(Opinion  Ho.  357).  reh'g  granted  in  part  and  denied 
in  part,  54  FERC  \  81.103  (1991)  (Opinion  No.  357-A); 
Iroquois  Gas  Transmission  System.  LP.,  order 
amending  certificate,  54  FERC  1 61.285,  reh'g 
granted  in  part  and  denied  in  part  55  FERC  1 61.276 
(1991). 

■*'  See  16  CFR  2.65(a)(4)  (1990). 

•  «•  See  18  CFR  2.65(b)  (1990);  see  also  Tennessee 
Cas  Pipeline  Co„  et  al.,  12  FERC  \  81,307,  at  61,707 
(1980),  reh'g  granted  in  part  and  denied  In  part.  IS 
FERC  1  61,100,  at  61.221  (ordering  paragraph  (M)| 
(1961)  (Tetwessee). 


of  the  section  to  certain  offshore  Texas 
facilities  as  well.*" 

The  60-percent  load  factor 
prerequisite  is  intended  to  encourage 
prompt  development  and  attachment  of 
offshore  reserves  proximate  to  the 
pipeline  system,  but  also  to  protect 
jurisdictional  ratepayers  from  the 
burden  of  costly,  substantially 
underutilized  facilities.  * '°  The  offshore 
cases  adhere  almost  uniformly  to  a  60- 
percent  load  factor  and  consistently 
interpret  the  regulation  to  require  60 
percent  utilization  of  the  facilities  in 
succeeding  years.*'*  The  Fifth  and  D.C. 
Circuits  have  upheld  the  regulation  as  a 
reasonable  exercise  of  the  Commission's 
conditioning  power  under  section  7(e]  as 
well  as  the  Commission's  interpretation 
of  it.*'* 

As  stated,  the  instant  rulemaking 
proceeding  does  not  alter  the  substance 
of  the  existing  offshore  regulations  at 
S  2.65,  but  it  expands  their  application  to 
all  offshore  pipelines.  The  policies 
underlying  the  adoption  of  the  9  2.65 
regulations  in  the  first  instance,  we 
conclude,  apply  equally  to  the 
construction  of  all  offshore  facilities.'" 

4.  Cases  setting  rates  for  section  311 
transportation — The  construction  of 
facilities  under  section  311  is  not  subject 
to  prior  Commission  approval.  However, 
the  transportation  rates  that  an 
intrastate  pipeline  charges  an  interstate 
pipeline  for  section  311  service  must  be 
"fair  and  equitable."  *'♦  The  regulations 
set  forth  those  instances  in  which  an 
intrastate  pipeline  must  seek  prior 
Commission  approval  of  those  rates.*" 


"*  See.  e.g..  Transcontinental  Gas  Pipe  Line 
Corp.,  12  FERC  1 61.316.  at  61.729  (1980). 

"0  Chandeleur  Pipeline  Co..  45  FERC  1 63.023.  at 
65.243  (1968);  Transcontinental  Cas  Pipe  Une  Corp., 
12  FERC  1 61,316  (1980):  Tennessee.  12  FERC  at 
61.707. 

'*'  Transcontinental  Cas  Pipe  Line  Corp.  v. 
FERC.  569  F.2d  188, 188  (5th  Cir.  1979).  Bui  cf.  Green 
Canyon  Pipe  Line  Co.,  47  FERC  |  61.310  (1989) 
(authorizing,  as  proposed  by  the  applirBnt.  one-part 
firm  and intemiptible  transportation  rates  based  on 
100-percent  load  factor  throughput). 

'"  See  Transcontinental  Cas  Pipe  Une  Corp.  v. 
FERC.  589  F.2d  186  (5th  Cir.  1979):  Tennessee  Gas 
Pipeline  Co.  v.  FERC.  689  F.2d  212  P.C.  Cir.  1962). 

'**  As  stated,  both  offshore  pipeline  facilities 
satisfying  the  Kansas  Pipe  Line  standards  as  well 
•a  those  placed  at  risk  will  be  subject  to  the  same 
eo-percent  minimum  throughput  condition,  the 
former  through  operation  of  (  2.e5(a)(4)  of  the 
regulations  and  the  latter  through  operation  of  new 
I  I57.l02(d)(3)(ii).  However,  offshore  facilities  not 
Mtisfying  the  Kansas  Pipe  Line  standards  also  will 
be  subject  to  the  other  at-risk  terms  and  conditions 
of  1 157.102. 

'»«  NGPA  section  311(a)(2);  18  C.F.R.  |  284.123(a) 
(1990). 

»*  See  18  CFR  284.123(b)  (1990). 


To  the  extent  that  the  costs  of  building 
and  operating  section  311  facilities  are 
reflected  in  the  transportation  rale 
charged  to  an  interstate  pipeline,  the 
interstate  pipeline  in  turn  can 
automatically  pass  through  those  costs 
to  its  customers.*" 

The  Commission's  concern  has  been 
that  an  intrastate  pipeline's  incentive  to 
build  sound,  economic  facilities  under 
section  311  may  be  reduced  since  its 
costs  will  be  reflected  in  its  section  311 
transportation  rate  and  passed  through 
to  interstate  customers.  To  thus 
discourage  the  construction  of 
uneconomic  transportation  facilities 
under  section  311,  the  Commission  has 
required  that  the  risk  of  underutilization 
be  placed  on  the  intrastate  pipeline 
rather  than  on,  ultimately,  the  customers 
of  interstate  pipelines.  The  Commission 
has  accomplished  this  by  imposing 
minimum  throughput  conditions  when 
setting  rates  for  section  311 
transportation.  Load  factors  have  been 
set,  generally,  at  87  or  90  percent.*" 

The  courts  have  affirmed  not  only  the 
Commission's  use  of  minimum 
throughput  conditions  to  assign  risk  in 
these  circumstances,  but  also  the 
Commission's  position  that  section  311 
does  not  guarantee  recovery  of  costs. 
Once  a  rate  is  designed  to  give  the 
intrastate  pipeline  a  profit  from  a 
properly  designed  system,  the  fact  that 
the  actual  throughput  is  not  enough  to 
recover  costs  does  not  invalidate  the 
rate.*" 

C.  Adoption  of  minimum  throughput 
conditions — ^There  thus  is  substantial 
precedent  behind  our  decision  here  to 
adopt  the  minimum  throughput  vehicle 
as  a  uniform  mechanism  to  place  at  risk 
pipelines  not  satisfying  the  Kansas  Pipe 
Line  criteria  that:  (1)  seek,  pursuant  to 
subpart  A  or  F  of  part  157  of  the 
regulations,  to  construct  new  facilities 
and  charge  cost-based  rates  for  sales  or 
transportation;  or  (2)  seek  approval  of 
cost-based,  section  311  transportation 
rates.  The  Commission  frequently  has 
used  minimum  throughput  conditions  in 
the  past  to  assign  risk,  and  the  courts 
uniformly  have  approved  the 
Commission's  power  to  impose 
throughput  conditions  on  certificates. 
For  example,  the  United  States  Court  of 
Appeals  for  the  Tenth  Circuit  has  stated 
that  "we  have  no  problem  upholding  the 
power  of  the  Commission  to  impose 


'»•  NGPA  section  eoi(b)(2)(B). 

'"  See  Louisiana  Intrastate  Gas  Corp..  50  FERC 
f  61,011.  reh'g  granted  in  part  and  denied  in  part.  52 
FERC  \  61,297  (1990);  Delhi  Gas  Pipeline  Corp.,  43 
FERC  \  61  015  (1988);  Loan  Petroleum  Corp..  42 
FERC  161.015  (1968). 

■»  See  Mustang  Energy  Corp.  v.  FERC.  859  F.2d 
1447  (10th  Cir.  1968). 
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throughput  conditions  on  certificates 
under  section  7(e)  of  the  Natural  Gas 
Act."  '»» 

All  minimum  throughput  conditions 
imposed  under  this  rule  will  be  tracked 
through  and,  in  general,  maintained  in 
subsequent  rate  proceedings  until  and 
unless  the  pipeline  demonstrates,  in  a 
section  4  proceeding  pursuant  to  one  of 
the  two  alternative  tests  at  S  157.102(g) 
of  the  new  regulations,  that  removal  of 
all  of  the  at-risk  terms  and  conditions  is 
warranted.'*"  Although,  in  the  past,  the 
Commission  generally  has  rejected 
efforts  by  pipelines  to  eliminate  or 
reduce  previously  imposed  minimum 
throughput  conditions,**'  we  anticipate 
here  removing  such  conditions  upon  the 
pipeline's  satisfaction  of  either  of  the 
S  157.102(g)  tests. 

ii.  Prohibition  against  cost  shifting — 
To  ensure  that  applicants  assumed  the 
economic  responsibility  for  ventures 
authorized  under  the  former  optional 
certificate  procedures.  Order  No.  436 
established  four  rate  principles  that 
prohibited  applicants  from  shifting 
costs.'**  Two  of  these  principles 
ensured  that  the  applicant  in  fact  was 
assuming  the  risk  of  the  project.'*'  First, 
in  addition  to  a  reservation  charge,  the 
rate  for  new  service  was  required  to  be 
a  one-part  rate  '**  that  recovered  the 
costs  allocated  to  the  new  service  to  the 
extent  that  the  projected  units  of  service 
were  actually  purchased.'**  Second, 


"•  Northwest  Central  Pipeline  Corp.  v.  FERC  797 
F.2d  916.  919-20  (KXh  Cir.  1986)  (involving  a  90- 
percenl  throughput  condition  on  a  traditional 
section  7(o)  authorization);  see  also  Tennessee  Cas 
Pipeline  Co.  v.  FERC.  689  F.2d  212  [Tf.C.  Cir.  1962) 
and  Transcontinental  Gas  Pipe  Line  Corp.  v.  FERC 
569  F.2d  186. 188  (5th  Cir.  1979)  (upholding  the 
Commission's  imposition  of  60-percent  throughput 
conditions  on  offshore  l.ouisiana  certiricates). 

'*"  As  stated,  a  pipeline  may  satisfy  either  the 
remaining  Kansas  Pipe  Line  standards  still 
applicable  to  the  new  facilities  or  the  net  beneHts 
test. 

'*'  See.  e.g..  Ozark  Gas  Transmission  System.  32 
FERC  1 63.019  (1965).  rehg  granted  in  part  and 
denied  in  part.  39  FERC  |  61,142  and  41  FERC 
1 61.207  (1987).  remanded  on  other  grounds  sub  nom. 
Public  Service  Comm'n  of  New  York.  v.  FERC  866 
F.2d  287  (DC.  Cir.  1980);  Trailblazer  Pipeline  Co..  36 
FERC  y  63.008  (1986).  rehg  granted  in  part  and 
denied  in  part,  50  FERC  \  61.188  (1990);  Overthrust 
Pipeline  Co.,  38  FERC  \  63.039  (1987),  rehg  granted 
in  part  and  denied  in  part,  53  FFJIC  |  61,118  (1990); 
High  Island  Offshore  System.  31  FERC  |  Bl.Oia 
rehg  denied,  32  FERC ( 61,286  (1985). 

'*•  See  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  (Order  No.  436),  FERC 
Stats,  ft  Regs.,  Regulations  Preambles  1982-1985 
I  30.665,  at  31.578  (1985). 

'"Id. 

'**  This  is  the  terminology  used  in  the  former 
optional  certiricate  regulations.  Actually,  the  one- 
part  volumetric  rate  and  reservation  charge  were 
the  equivalent  of  a  two-part  rate  consisting  of,  in  the 
terminology  used  here,  a  reservation  fee  and  usage 
charge. 

'"  18  CFR  157.103(d)(3)  (1990). 


only  properiy  allocated  costs  could  be 
included  in  the  rates.'*'  As  the 
Commission  once  stated.  "(a]n 
applicant's  compliance  with  these  (two) 
rate  conditions  is  critical  to  a 
determination  that  the  applicant  is 
actually  assuming  the  risk  of  its 
proposal,  and  is  not  just  alleging  that  it 
is  assuming  the  risk."  •*^ 

The  other  two  rate  principles 
originally  codified  under  the  optional 
certificate  procedures  prohibited 
applicants  from  reducing  projected 
volumes  and  recovenng  past  losses  in 
future  rate  cases.'**  The  risks  thus 
created  by  the  four  rate  principles 
"provide[d]  a  pipeline  with  a  strong 
incentive  not  to  include  excess  capacity 
in  new  facilities  constructed  under  an 
expedited  certificate."  '*• 

"These  principles  adopted  originally  as 
part  of  the  former  optional  certificate 
procedures  that  proscribe,  in  general, 
cost,  and  hence  risk,  shifting,  are 
essential,  we  conclude,  to  placing 
pipelines  at  risk  in  the  instant  context. 
Accordingly,  we  are  adopting  them  here 
as  §  157.102(d)  (2)  and  (4)(i).  Paragraph 
(d)(2)(iii)  provides  that  no  costs 
associated  with  the  new  facilities  may 
be  allocated  to  any  other  services  unless 
the  pipeline  files  a  section  4  rate 
proceeding  and  the  Commission 
determines  that  the  new  facilities 
provide  an  overall  benefit  to  the 
pipeline's  existing  customers.  In  effect, 
the  regulation  prohibits  the  risk  of  a 
project  from  being  shifted  or  allocated  to 
existing  customers  until  the  pipeline 
demonstrates  in  the  future  that  new 
facilities  have  come  to  be  used  to  the 
benefit  of  existing  services. 

To  shift  costs  to  existing  customers, 
the  pipeline  will  have  to  demonstrate 
that  those  customers  will  benefit 
significantly  from  the  facilities  [e.g., 
through  lower  rates).  Otherwise,  the 
pipeline  will  have  to  keep  the  costs  of 
the  new  facilities  separate  from  the  cost 
of  its  existing  facilities.  As  stated,  we 
have  modified  the  former  optional 
certificate  procedures  by  permitting 
pipelines  to  use  the  at-risk  procedures 
for  mainline  facilities  such  as  looping 
and  compression.  However,  the  cost 
shifting  safeguard  at  §  157.102(d)(2)  also 
will  apply  to  these  facilities. 

iii.  Reservation  fees — Consistent  with 
the  former  optional  certificate 
regulations  at  S  157.103(d)(3),  the  new 


regulations  at  S  157.102(d)(5)(i)  permit,  . 
with  the  one  limitation  described  below, 
limited  risk  shifting  and  allocation  in  the 
form  of  a  reservation  fee  for  firm 
transportation  service.  Additionally,  as 
proposed  in  the  NOPR,  they  codify 
several  features  of  the  case  law  "°  to 
ensure  that  service  is  provided 
consistent  with  open-access  principles. 
First,  a  reservation  fee  must  be  the 
result  of  arms-length  negotiations 
between  the  pipeline  and  customer,  who 
are  free  to  negotiate  any  level  of  risk 
sharing  within  the  bounds  of 
i  157.102(d)(5)(i).  Second,  the  pipeline 
must  offer  to  all  shippers  on  a  non- 
discriminatory basis  the  lowest 
reservation  fee  that  is  negotiated  with 
any  shipper.  As  stated  in  the  NOPR,  this 
requirement  is  a  necessary  corollary  to 
the  requirement  that  service  be  provided 
on  a  non-discriminatory  basis.  In  the 
case  of  proposed  construction  under 
NG.^  section  7,  the  applicant  will  not  be 
required  to  build  the  facilities  if  it 
determines  that  the  aggregate 
reservation  fees  negotiated  were 
insufficient  to  support  the  project's 
construction.  In  such  a  case,  the 
applicant  can  then  renegotiate  the 
reservation  fees  with  individual 
customers.  Although  the  pipeline  must 
offer  to  all  customers  the  lowest 
reservation  fee  agreed  to  by  any  one 
customer,  a  shipper  can  always  agree  to 
pay  a  higher  reservation  fee,  up  to  a 
maximum  reservation  fee  described  in 
S  157.102(d)(5)(i)(B),  either  to  induce  the 
applicant  to  go  forward  with  the  project 
or  to  secure  a  higher  priority  in  the 
initial  queue  for  service. 

As  previously  noted,  a  pipeline  must 
hold  an  open  season  to  initially  allocate 
capacity  on  the  new  facilities.'*'  If  the 
pipeline  receives  requests  for  firm 
service  that  exceed  the  facilities' 
capacity,  it  must  determine  the  priority 
of  service  rankings  in  a  non- 
discriminatory fashion.  It  can 
accomplish  this  (and  thus  establish  an 
initial  queue  for  service)  in  one  of  two 
ways:  (1)  According  to  the  first-come, 
first-served  principle;  or  (2)  according  to 
the  present  value  of  each  reservation  fee 
per  unit."'  If  the  pipeline  chooses  the 


'♦•  18  CFR  157,103(d)(6)  (1990). 

' "  Moraine  Pipeline  Co..  et  al..  42  FERC  1 61,144. 
reh'g  granted  in  part  and  denied  in  part.  43  FERC 
1  61.118  and  45  FERC  \  61.005.  at  61.023  (1988). 
remanded  on  other  grounds.  906  F.2d  S  (D.C.  Cir. 
1990). 

'♦•  18  CFR  1S7.103(d)  (4)  and  (7)  (1990). 

•♦•  Order  No.  436  at  31,571 


'»"•  See,  e.g..  WyCal  I.  45  FERC  at  61.677;  WyCol 
II.  50  FERC  at  61,174;  Mojave  I.  47  FERC  \  61.200 
(1989);  Kern  River  I  and  Mojave  II.  50  FERC  1 61.069 
(1990). 

'•'See  J  157.102(e). 

"*  In  brief,  the  present  value  approach  uses  the 
standard  formula  for  determining  the  present  value 
of  an  ordinary  annuity  to  calculate  the  present 
value  of  different  reservation  fees,  in  order  to 
establish  the  priority  of  service  rankings.  See 
WyCal  II.  51  FERC  at  61.  542-543.  for  a  fuller 
discussion  of  the  present  value  approach,  including 
the  formula  for  calculating  present  value. 
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present  value  approach,  and  if  a  shipper 
accepts  a  lower  reservation  fee  as  a 
result  of  the  requirsment  that  the 
pipelinft  offer  the  lowest  negotiated 
reservation  fee  to  all  shippers,  the 
pipeline  will  have  to  redetermine  its 
initial  queue  for  service  based  on  the 
lower  reservation  fee.  Once  the  facilities 
are  operational,  the  initial  queue  will 
become  locked  in,  and  a  subsequent 
shipper  will  not  be  able  to  bump  an 
existing  shipper  by  agreeing  to  pay  a 
higher  reservation  fee.  Any  subsequent 
shipper,  then,  will  be  placed  at  the  end 
of  the  initial  queue.  The  purpose  of 
locking  in  the  initial  queue  is  to  induce 
all  potential  shippers  to  come  forward  at 
the  time  reservation  fees  are  being 
negotiated.  As  stated,  these  principles 
merely  codify  existing  case  law. 

The  one  limitation  on  the  general  rule 
allowing  pipelines  to  charge  reservation 
fees  is  at  S  157.102(d)(5)(i)(C).  which 
permits  a  pipeline  to  char^  a 
reservation  fee  to  an  affiliated  pipeline 
shipper  that  is  regulated  by  the 
Commission  only  if  that  affiliated 
shipper  establishes  a  separately  stated 
rate  for  its  services  involving  the  costs 
associated  with  the  newly  constructed 
upstream  facilities.  This  will  place  the 
constructing  pipeline's  downstream 
affiliated  pipeline  shippers  at  risk  for  the 
recovery  of  the  upstream  costs 
associated  with  service  through  the 
newly  constructed  facilities.  In  other 
words,  only  to  the  extent  a  downstream 
affiliated  pipeline  has  contracts  with 
customers  for  the  additional  service 
made  possible  as  a  result  of  the  newly 
constructed  facilities  will  it  be  able  to 
recover  the  costs  paid  to  the 
constructing  upstream  pipeline  in  the 
form  of  reservation  fees.**'  To  establish 
a  separately  stated  rate,  the  affiliated 
downstream  pipeline  will  have  to  make 
a  section  4  filing. 

Allowing  the  constructing  pipeline  to 
charge  an  affiliated  downstream 
pipeline  a  reservation  fee  only  if  the 
latter  establishes  a  separately  stated 
rate  will  be  accomplished  by 
automatically  conditioning  the 
constructing  pipeline's  authorization 
pursuant  to  §  157.102(d)(5)(i)(C).  In  this 
regard,  we  note  that  we  are  not 
requiring  the  downstream  pipeline  to 
establish  a  separately  stated  rate.  We 
are  only  prohibiting  the  upstream 
pipeline  from  charging  the  affiliated 
downstream  pipeline  a  reservation  fee  if 
the  latter  chooses  not  to.  We  believe  this 
is  a  reasonable  exercise  of  our 


conditioning  powers  under  section  7(e) 
of  the  NGA.  particularly  since  the 
constructing  pipeline  and  its 
downstream  affiliated  pipelines  are  part 
of  the  same  corporate  family  and  thus 
under  common  control.  Those  ultimately 
in  control  of  the  pipelines  will  be  able  to 
decide  what  is  best  for  each  as  part  of 
the  whole. 

We  will  remove  the  requirement  that 
the  downstream  affiliated  pipeline 
establish  a  separately  stated  rate  for 
ser\'ice  if  it  can  satisfy,  in  a  section  4 
filing,  one  of  the  two  alternative  tests  set 
forth  at  S  157.102(g)  for  removing  at-risk 
terms  and  conditions.***  The 
downstream  pipeline  may  seek  to 
satisfy  one  of  these  tests  in  its  Rrst 
section  4  proceeding  or  in  a  subsequent 
one.  At  that  point,  then,  it  will  be  able  to 
establish  other  than  a  separately  stated 
rate  for  service. 

Our  position  on  this  issue  here  is  thus 
contrary  to  the  existing  policy  adopted 
in  Oklahoma-Arkansas  Pipeline 
Company  (OA-i4/-A),»**  and  we 
specifically  orverrule  that  case  to  this 
extent.  In  the  first  decision  in  Ok-ark, 
which  was  an  optional  certificate 
proceeding,  the  Commission  authorized 
a  transportation  only  pipeline  system  to 
move  gas  from  reserves  in  the  Arkoma 
Basin.  Because  shippers  affiliated  with 
the  pipeline  accounted  for  85  percent  of 
the  pipeline's  capacity,  the  Commission 
prohibited  the  pipeline  from  charging 
affiliated  shippers  a  reservation  fee.  The 
Commission  reasoned  that  there  could 
be  no  arms-length  negotiation  with  an 
affiliate  and  that  the  practical  result  of 
allowing  a  reservation  fee  for  affiliates 
would  be  to  shield  the  pipeline  from 
virtually  any  economic  risk  of  the 
venture  in  contravention  of  the  risk 
bearing  requirements  of  the  optional 
certificate  procedures. 

On  rehearing,  however,  the 
Commission  reversed  itself  on  this  issue, 
permitting  the  pipeline  to  charge  its 
affiliates  reservation  fees  that  were 
capped  at  the  lowest  reservation  fee 
being  paid  by  a  non-affiliated  shipper. 
The  Commission  concluded  that  this, 
along  with  capacity  brokering  and 
prudence  review,  ensured  that  the 
pipeline  would  assume  sufficient  risk. 

As  stated,  on  further  consideration  we 
believe  that  an  appropriate  level  of  risk 
will  be  borne  by  a  constructing 
pipeline's  corporate  family  as  a  whole 
by  shifting  the  immediate  risk  from  the 
constructing  pipeline  to  that  pipeline's 
downstream  affiliated  pipeline  shippers. 


Accordingly,  under  the  rule  adopted  at 
S  157.102(d)(5)(i)(C),  a  pipeline  will  be 
able  to  charge  a  regulated  affiliate  a 
reservation  fee  only  if  that  affiliate 
establishes  a  separately  stated  rate  for 
its  services  involving  the  costs 
associated  with  the  newly  constructed 
upstream  facilities. '•• 

iv.  Removal  of  the  at-risk  rate 
conditions — As  stated,  we  are  adopting 
the  regulation  at  S  157.102(g)  to  govern 
the  removal  of  all  at-risk  terms  and 
conditions  previously  imposed  on  a 
pipeline's  facilities  pursuant  to  section  7 
of  the  NGA.  Specifically,  if  a  pipeline 
satisfies,  in  a  section  4  proceeding, 
either  the  remaining  Kansas  Pipe  Line 
criteria  still  applicable  to  the  new 
facilities  or  the  net  benefits  test,  we  will 
remove  the  conditions.  This  will  ensure 
that  we  do  not  impose,  under  the  new 
at-risk  framework,  the  type  of 
permanent  rate  conditions  found 
unlawrful  in  Algonquin  Gas 
Transmission  Co.  v.  FERC 
[Algonquin).^" 

There,  the  Commission  had  issued  a 
section  7  certificate  permitting  synthetic 
natural  gas  sales,  subject  to  the 
condition  that  all  future  section  4  rate 
increases  be  based  on  the  full  capacity 
of  the  gas  plant,  regardless  of  the 
capacity  actually  achieved.  In  a 
separate  proceeding,  the  Commission 
also  held  that  Algonquin  was  bound  by 
this  same  condition  in  a  section  4  rate 
increase  proceeding.  Because  Algonquin 
could  not  file  for  a  rate  increase  that 
was  justified  by  its  failure  to  produce  at 
full  capacity,  its  section  4  rights  to 
change  the  condition  were  completely 
preempted.  The  court  noted  that  "(t)he 
Commission  should  not  be  able  to  defeat 
(section  4)  rights  indefinitely  by 
engrafting  permanent  rate  conditions" 
through  a  section  7  certificate. •'• 

In  a  subsequent  case,  however,  the 
same  court  explained  that  it  did  not  find 
that  the  Commission  lacked  the 
authority  to  condition  the  cerUficate 
under  review  in  Algonquin  as  it  did. 
Rather,  the  court  stated  that  its  holding 
in  Algonquin  was  that  the  Commission 
could  not  automatically  impose  the 
condition  at  issue  and  could  not 
unreasonably  preclude  its 
reconsideration  through  a  rate  revision 
in  a  section  4  proceeding.'*' 


"*  In  addition,  undecihe  regulation  adopted  at 
i  lS7.102(d|(|i(i)(C).  b«Tore  a  downstream  affiliated 
pipeline  may  include  the  costs  associated  with 
system  supply  in  its  rates,  it  must  obtain  prior 
Coipmission  authorization. 


'**  I.e..  either  the  Kansas  Pipe  Line  test  or  the  net 
Iwnefits  teat. 

■'*  Oklahoma-Arkansas  Pipeline  Co.,  53  FERC 
1 61,019  (1990),  reh'g  granted  in  part  and  denied  in 
part  55  FERC  1  61.002  (1991). 


"•  Under  this  new  policy,  the  reservation  fee 
charged  to  an  afniiated  shipper  does  not  have  to  t>^ 
capped  at  the  lowest  reservation  fee  t>eing  paid  by  ■ 
non-afTilialed  shipper,  as  was  required  under  the 
second  Ok-Ark  decision. 

'•'  534  F.2d  952  (DC.  Cir.  1976). 

'"  Algonquin.  534  F.2d  at  956. 

>••  Tennessee  Gas  Pipeline  Co.  v.  FERC.  669  F.2d 
212,  215  (D.C  Cir.  1962). 
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Accordingly,  we  recognize  the 
unlawfulness  uDder  Algonquin  of 
imposing  pursuant  to  section  7  a  lifetime 
rate  condition  changeable  only  in  a 
section  7  proceeding.  We  therefore  want 
to  make  it  very  clear  that  pipelines 
subjected  to  the  new  at-risk  conditions 
retain  all  of  their  rights  to  challenge  the 
conditions  in  subsequent  section  4 
proceedings. 

d.  Practical  Application  of  the  Kansas 
Pipe  Line  v.  At-Risk  Analysis.  To 
facilitate  understanding  the  practical 
application  of  the  new  at-risk 
framework,  we  next  walk  through  a 
series  of  examples  applying  the  Kansas 
Pipe  L/ne/at-risk  analysis  to  various 
types  of  authorizations  and  subsequent 
rate  cases.  We  begin  by  discussing  rates 
for  transportation  services,  first  those 
authorized  pursuant  to  case-specific 
applications  under  part  157,  subpart  A. 
and  then  those  authorized  pursuant  to 
the  non-case-speciBc  procedures  of  part 
157,  subpart  F  [i.e.,  the  automatic  and 
prior  notice  blanket  construction 
authorizations)  and  part  284  (i.e.,  the 
section  311  construction  authorization). 
We  discuss  a  pipeline's  rate  options 
both  at  the  time  of  initial  authorization 
and  at  the  time  of  subsequent  section  4 
rate  cases,  and  indicate  whether  and 
how  a  company  can  recover  the  costs  of 
the  new  facilities  in  its  transportation 
rates. 

Because,  as  discussed,  new  bundled 
sales  service  authorizations  are 
relatively  few  today,  and  because  they 
may  be  significantly  fewer  yet  upon 
adoption  of  a  final  rule  in  Pipeline 
Service  Obligations  unbundling  most 
gas  sales,  we  do  not  undertake  a  similar 
analysis  for  companies  seeking  to 
provide  bundled  sales  services.  We  will 
deal  with  bundled  sales  rates  as  they 
arise.  Suffice  it  to  say  that  an  existing 
pipeline  will  be  able  to  charge  its 
existing,  generally  applicable  sales  rates 
to  commence  service  or  it  may  establish 
an  incremental  sales  rate.  A  newer 
company  without  existing  rates  will 
have  to  establish  a  new,  initial  rate.  All 
companies  desiring  to  establish  new 
generally  applicable  sales  rates  or  a 
subsequent  incremental  rate  will  have  to 
do  so  in  a  section  4  proceeding. 

i.  Transportation  Services:  Case- 
specific  Authorizations  under  part  157. 
subpart  A— A.  Rates  at  the  Time  of 
Initial  Authorizations — When  an 
applicant  applies  for  authority  under 
revised  part  157,  subpart  A  of  the 
regulations,  or  when  a  protested  prior 
notice  filing  under  revised  subpart  F 
converts  to  the  equivalent  of  a  case- 
specific  filing  under  subpart  A.  there  are 
four  possible  8cenarios:.(l)  The 
application  is  by  an  existing  pipeline 


whose  new  facilities  meet  the  Kansas 
Pipe  Line  criteria;  (2)  the  application  is 
by  an  existing  pipeline  whose  new 
facilities  do  not  meet  the  Kansas  Pipe 
Line  criteria:  (3)  the  application  is  by  a 
new  (would-be)  pipeline  whose 
proposed  facilities  meet  those  criteria: 
or  (4)  the  application  is  by  a  new 
pipeline  whose  proposed  facilities  do 
not  meet  them. 

When  an  existing  pipeline  applies  for 
case-specific  authority  under  subpart  A 
and  meets  the  Kansas  Pipe  Line 
standards,  it  probably  will  want  to 
establish  an  incremental,  stand-along 
rate  for  transportation  in  order  to  begin 
recovering,  as  soon  as  possible,  the 
costs  of-the  facilities.  However,  it  would 
have  the  option  of  performing  service 
under  its  existing  Part  284  rates. 

Where  an  existing  pipeline  applies  for 
case-specific  authority  but  either  does 
not  seek  to  satisfy  the  Kansas  Pipe  Line 
criteria,  or  seeks  to  satisfy  them  but 
fails,  it  would  have  two  rate  choices.  It 
could  either  charge  its  existing  Part  284 
rates  or  establish  an  incremental  rate 
that  was  designed  in  accordance  with 
the  new  at-risk  regulations  (for  example, 
the  usage  charge  component  would  be 
designed  with  either  a  60-percent 
(offshore  facilities)  or  90-percent 
(onshore  facilities)  minimum  throughput 
condition). 

When  a  new,  first-time  pipeline 
applicant  applied  for  case-specific 
authority  and  met  the  Kansas  Pipe  Line 
criteria,  it  would  receive  an  initial  rate 
guaranteeing  cost  recovery  if  service  is 
provided  at  the  projected  throughput 
level.  Since  this  first-time  applicant 
would  not  have  any  existing  rates,  the 
rate  it  received  would  be  its  first  and,  at 
that  time,  only  rate. 

By  contrast,  if  a  first-time  pipeline 
applicant  apphed  for  case-specific 
authority  but  could  not  meet  the  Kansas 
Pipe  Line  criteria,  it  would  receive  a  rate 
designed  in  accordance  with  the  at-risk 
regulations.  This  rate  also  would  be  its 
first  and  only  rate. 

In  all  cases  where  a  pipeline  does  not 
charge  existing  Part  284  rates,  new 
transportation  rates  will  be  designed  as 
follows:  The  maximum  reservation  fee, 
if  any.  for  firm  service  will  be  calculated 
by  dividing  all  costs  associated  with  the 
reservation  fee  *""  by  the  design 
throughput  volumes  specified  in 
§  157.102(d)(3)(i)  of  the  regulations."' 


These  design  throughput  volumes  must 
equal  at  least  100  percent  ••*  of  the 
daily  capacity  of  the  new  facilities 
(multiplied  by  12  months).  The 
maximum  usage  charge  for  firm  service 
will  be  calculated  by  dividing  all  costs 
not  associated  with  the  reservation  fee 
by  the  design  throughput  volumes 
specified  in  S  157.102(d)(3)(ii).>"  These 
design  throughput  volumes  must  equal, 
for  onshore  facilities,  at  least  90  percent, 
and  for  onshore  facilities,  at  least  60 
percent,  of  the  annual  capacity  of  the 
new  facilities.  Finally,  the  volumetric 
rate  for  interruptible  service  must  be  a 
one-part  rate.  The  maximum  rate  will  be 
calculated  by  dividing  the  cost  of 
service  for  the  new  facilities  by  the 
design  throughput  volumes  specified  in 
S  157.102(d)(3)(ii).»«*  These  volumes 
also  must  equal,  for  onshore  facilities,  at 
least  90  percent,  and  for  offshore 
facilities,  at  least  60  percent,  of  the 
annual  capacity  of  the  facilities."' 

To  illustrate  numerically  these 
concepts,  assume  the  following:  (1)  the 
daily  capacity  of  new  onshore  facilities 
is  100  Mcf;  (2)  their  annual  capacity  is 
36.500  Mcf  [i.e.,  100  Mcf  X  365);  (3)  the 
total  annual  costs  of  the  new  facilities 
are  $2,200;  (4)  the  annual  costs 
associated  with  the  reservation  fee  are 
$1,200;  and  (5)  the  annual  costs 
associated  with  the  usage  charge  are 
$1,000.  The  pipeline's  maximum 
reservation  fee  would  be  calculated  as 
follow^: 


Annual  Costs  Associated  with  Reservation 
Fee 

(Daily  Capacity  X  12)  x  Minimum 
Throughput  Condition 


$1,200 


=$1.00/Mcf 


(100X12)  XI 


The  pipeline's  maximum  usage  charge 
would  be  calculated  as  follows: 


"°  As  stated,  a  pipeline  designing  rates  under  the 
straight  fixed-variable  methodology  would  recover 
all  of  its  fixed  costs  in  the  reservation  fee.  One 
designing  rates  under  the  modified  fixed-variable 
methodology  would  assign  some  of  those  fixed  costs 
to  the  usage  charge. 

••'  See  I  l57.i02(d)tS)(l)(B). 


'**  As  stated,  for  rate  design  purposes,  a 
pipeline's  volumes  can  exceed  100  percent  of  daily 
capacity  if  they  include  Imputed  interruptible 
volumes. 

'"See|l57.l02(d)(5p). 

'"See|157.102(d)(6)(i). 

'••  If  the  pipeline's  new  facilities  are  completely 
integrated  with  Its  existing  facilities  (such  as 
looping  or  compression),  the  pipeline  can  only  have 
one  rate  for  interruptible  transportation  through  tb« 
integrated  facilities.  See  |  lS7.102(d)(e)(ii). 
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Annual  Costs  Not  Associated  with 
Reservation  Fee 

Annual  Capacity  X  Minimum  Throughput 
Condition 


$1,000 


36,500X0.90 


=$0.030/Mcf 


The  pipeline's  volumetric  rate  would 
be  calculated  as  follows: 

Total  Annual  Costs 

Annual  Capacity  x  Minimum  Throughput 
Condition 


S2.20(> 


38,500X0.90 


=$0.067/Mcf 


B.  Rates  at  the  time  of  subsequent 
section  4  rate  proceedings — When  an 
existing  pipeline  met  the  Kansas  Pipe 
Line  standards  at  the  time  of 
certification,  the  Kansas  Pipe  Line/a\- 
risk  analysis  would  not  have  to  be 
performed  again  in  any  subsequent 
section  4  rate  proceeding.  If  that  pipeline 
had  chosen,  at  the  time  of  certification, 
to  charge  its  existing  part  284  rates,  then 
in  its  first  subsequent  section  4  rate  case 
it  probably  would  seek  to  establish  a 
new  part  284  rate  where  the  costs  of  the 
new  facilities  were  rolled  in  [i.e., 
included)  in  the  pipeline's  existing  rate 
base.  Similarly,  if  the  pipeline  had 
chosen  at  the  time  of  certification  to 
charge  a  new  stand-alone,  incremental 
rate  for  service  through  the  new 
facilities,  it  also  might  seek,  in  its  first 
section  4  rate  case,  to  establish  a  new 
rolled-in  rate.'««  Alternatively,  the 


■**  As  previously  discussed,  the  Commission's 
policy  is  to  permit  a  pipeline  to  roll  facility  costs 
into  existing  systemwide  rates  when  it 
demonstrates  that  the  facilities  t>enefit  existing 
customers.  The  guiding  principle  is  that  the 
allocation  of  costs  should  reflect  costs  incurred  and 
cost  responsibility.  To  roll  the  cost  of  new  facilities 
into  existing  systemwide  rates,  the  pipeline  must 
show  that  the  existing  customers  will  not  subsidize 
the  customers  that  benefit  from  the  new  facilities. 
Where  rolling  the  costs  of  Incremental  facilities  into 
rate  base  would  significantly  increase  the  rates  of 
existing  customers,  the  pipeline  must  justify  rolled- 
in  rates  by  showing  systemwide  benefits  to  existing 
customers  commensurate  with  the  increase  in  rates. 
See  Northwest  Pipeline  Corp..  56  FERC  ^  61,006 
(1991).  Conversely,  under  the  rule  adopted  at 
1 157.102<d)(2)(iii]|,  unless  the  new  facilities  are 
completely  discrete  from  the  pipeline's  existing 
facilities,  if  rolling  the  costs  of  the  new  facilities  into 
the  pipeline's  existing  rale  base  would  lower  the 
pipeline's  existing  rates  (and  the  customers  for  the 
new  facilitiee  would  still  be  able  to  obtain  the 
benefits  of  their  contracts),  the  pipeline  must  do  so 
unless  otherwise  directed  by  the  Commission.  The 
application  of  these  principles  turns  on  the  specific 


pipeline  might  opt  to  keep  a  stand-alone 
incremental  rate. 

Where  an  existing  pipeline  did  not 
satisfy  the  Kansas  Pipe  Line  test  at  the 
time  it  originally  received  its  case- 
specific  authority  and  was  performing 
service  either  under  its  existing  Part  284 
rates  or  under  an  incremental  rate 
designed  according  to  the  at-risk 
principles,  the  pipeline  would  have 
several  options  at  the  time  of  its  first 
section  4  rate  case.  First,  if  it  knew  that 
it  still  could  not  satisfy,  pursuant  to 
S  157.102(g).  either  the  Kansas  Pipe  Line 
or  net  benefits  test,  it  could  continue 
performing  service  under  its  existing 
part  284  rates  or  incremental  rate. 

Second,  the  pipeline  could  seek  to 
establish  new  Part  2^  rates  by  rolling 
the  costs  of  the  new  facilities  into  its 
general  rate  base.  In  this  case,  it  would 
have  to  meet  the  overall  benefits  test  of 
5l57.102(d)(2)(iii)ofthenew 
regulations,  which  generally  states  that 
no  costs  associated  with  the  new 
facilities  may  be  allocated  to  any  other 
services  of  the  pipeline  without  a 
determination  by  the  Commission  that 
the  new  facihties  provide  an  overall 
benefit  to  the  pipeline's  existing 
customers.**'  Additionally,  the  volumes 
used  to  design  rates  for  the  services 
rendered  through  the  new  facilities 
would  be  based  on  the  minimum 
throughput  conditions  of 
§  157.102(d)(3).'" 

Third,  if  the  pipeline  had  been 
charging  a  Part  284  rate,  it  could  seek  to 
substitute  an  incremental  rate  designed 
in  accordance  with  the  at-risk 
principles,  thus  taking  into  account  the 
minimum  throughput  conditions 
imposed  by  §  157.102(d)(3)  of  the 
regulations,  and  with  the  expectation, 
pursuant  to  S  157:i02(d){4)(i),  that  the 
design  throughput  volumes  of  the 
facilities  could  not  be  decreased  in  a 
subsequent  rate  filing.  This  type  of  at- 
risk,  stand-alone,  incremental  rate 
would  enable  the  pipeline  to  recover  the 
costs  of  the  new  facilities  if  it  could  fully 
subscribe  them  on  a  daily  basis  or  if  it 
could  achieve  a  usage  level  for  them  in 
excess  of  90  percent  (onshore  facilities) 


facts  of  each  record.  See  Southern  Natural  Gas  Co., 
61  FERC  1  61.296.  at  61.949-953  (1990),  for  an 
application  of  these  principles  to  a  set  of  facts  to 
achieve  a  partial  roll-in  of  costs. 

'"  Again,  our  analysis  under  the  overall  benefits 
test  would  be  governed  by  existing  principles  of 
cost-of-service  rstemaking,  as  discussed  in  the 
previous  footnote. 

■**  As  stated,  we  have  adopted  the  overall 
benefits  test  to  analyze  the  rolled-in  versus 
incremental  rate  issue.  On  the  other  hand  wt  have 
adopted  the  net  benefits  test  as  an  altemaUve  to  tbt 
Kaniai  Pipe  Line  analysis  (or  purposes  of 
determining,  in  a  section  4  proceeding,  whether  to 
remove  the  at-risk  terms  and  conditions  previously 
imposed  on  the  facilities. 


or  60  percent  (offshore  facilities)  of  their 
annual  capacity."* 

On  the  other  hand,  if  the  pipeline 
believed  it  now  could  satisfy  either  the 
Kansas  Pipe  Line  test  or  the  net  benefits 
test,  it  could  seek,  in  the  section  4 
proceeding,  either:  (1)  To  roll  the  costs 
of  the  new  facilities  into  its  existing  rate 
base  and  begin  charging  a  net  Part  284 
rate  that  would  recover  the  costs  of  both 
the  new  and  existing  facilities;  or  (2)  to 
establish  a  new  stand-alone, 
incremental  rate.  In  either  case,  the  at- 
risk  principles  of  1 157.102  would  not 
attach.  That  is,  in  the  case  of  a  rolled-in 
rate,  which  would  be  applicable  to  both 
new  and  old  customers,  the  volumes 
used  to  design  the  rate  would  not  be 
based  on  the  minimum  throughput 
conditions  of  S  157.102(d)(3].  Nor  would 
an  incremental  rate  be  designed  on  the 
basis  of  the  at-risk  principles. 

We  next  move  to  the  case  of  a 
pipeline  that  was  a  new  entrant  at  the 
time  of  initial  authorization  and  that  met 
the  Kansas  Pipe  Line  criteria  up  front. 
That  applicant,  it  will  be  recalled,  was 
given  an  initial  rate,  its  only  rate  at  the 
time,  based  upon  its  projected 
throughput.  Pursuant  to  {  157.102(f)  of 
the  new  regulations,  the  pipeline  must 
make  a  section  4  filing  within  three 
years  of  the  in-service  date  of  the  new 
facilities  in  order  for  the  Commission  to 
examine  the  actual  operating  costs  of 
the  facilities  and  determine  whether 
changes  in  rate  design  are  required.  Of 
course,  the  pipeline  would  retain  its 
usual  section  4  rights  to  seek  an  earlier 
change  in  its  rates.  Additionally,  if  the 
pipeline  had  constructed  new  facilities 
subsequent  to  its  initial  facilities  and 
was  performing  services  through  the 
new  facilities  pursuant  to  new  rates  at 
the  time  it  made  its  first  section  4  filing, 
it  would  have  its  usual  section  4  options 
such  as,  for  example,  seeking  to  roll  the 
costs  of  all  facilities  into  a  single 
systemwide  rate  base. 

The  fourth  and  final  scenario,  then,  is 
where  a  pipeline  was  a  new  entrant  at 
the  time  of  initial  authorization,  did  not 
meet  the  Kansas  Pipe  Line  criteria,  and 
was  given  a  rate  based  on  at-risk 
principles  (like  many  of  the  pipelines 
that  in  the  past  received  optional 
certificates).  This  pipeline  too  must 
make  a  section  4  filing  within  three 
years  pursuant  to  (  157.102(f).  Of  course, 
it  can  file  sooner.  Since  the  pipeline 
never  satisfied  the  Kansas  Pipe  Line 
criteria,  it  can  seek  to  do  so  in  the 
section  4  filing.  If  the  pipeline  still 
cannot  satisfy  these  criteria,  however,  it 


"*  This  assumes  that  the  pipeline's  rates  uw 
designed  using  the  straight  fixed-variable 
methodology. 
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either  will  keep  the  at-risk  rate 
originally  given  or  get  a  new,  revised  at- 
risk  rate. 

ii.  Transportation  services:  Non-case- 
speciFic  authorizations  under  part  157, 
Subpart  F,  and  part  284.  Included  in  this 
category  called  non-case-specific 
authorizations  under  Part  157,  Subpart  F, 
and  Part  284  are  the  automatic  and  prior 
notice  blanket  construction 
authorizations  and  the  section  311 
construction  authorization.  For  purposes 
of  the  Kansas  Pipe  Line/ at-nsk  analysis, 
each  of  the  three  types  of  authorizations 
is  treated  similarly."" 

A.  Rates  at  the  time  of  initial 
authorization — Since  these  are  basically 
self-implementing  authorities,  they  are 
not  subject  to  the  same  type  of 
Commission  review  reserved  for  case- 
specific  authorizations.  Accordingly,  the 
pipeline  generally  will  charge  existing 
Part  284  rates  for  services  provided 
under  these  authorizations,  and  there 
will  not  be  a  Kansas  Pipe  Line/ at-risk 
analysis  at  this  point. 

Alternatively,  the  pipeline  can  make 
an  up-front,  abbreviated  section  4  filing 
to  estabhsh  an  incremental,  stand-alone 
rate  in  time  for  the  initiation  of  service. 
In  effect,  this  will  be  the  pipeline's  first 
section  4  filing  for  these  new  facilities. 
If.  in  this  abbreviated  section  4  filing, 
the  pipeline  satisfies  the  Kansas  Pipe 
Line  criteria,  its  incremental  rate  will  be 
designed  to  recover  the  facility's  costs  at 
the  projected  throughput.  If  the  pipeline 
does  not  satisfy  those  criteria,  the 
incremental  rate  will  be  designed  in 
accordance  with  the  principles  putting 
at  risk  the  pipeline's  recovery  of  costs. 

B.  Rates  at  the  time  of  subsequent 
section  4  rate  proceedings — The  pipeline 
will  have  several  options  when  it  files 
subsequent  section  4  rate  cases.  The 
options  are  virtually  identical  to  those 
discussed  above  in  connection  with 
existing  pipelines  that  received  case- 
specific  authorizations  under  part  157. 
subpart  A. 

If  the  pipeline  were  performing  service 
either  under  its  existing  Part  284  rates  or 
under  an  incremental  rate  designed 
according  to  the  at-risk  principles,  the 
pipeline  would  have  the  following 
options  in  a  subsequent  section  4  rate 
case.  First,  if  it  knew  that  it  still  could 
not  satisfy  the  Kansas  Pipe  Line  or  net 
benefits  test,  it  could  continue 
performing  service  under  the  existing 
Part  284  or  incremental  rates.  Second,  it 
could  seek  to  establish  new  Part  284 


""  A»  stated  earlier,  if  a  prior  notice  filing  is 
protested,  and  the  parties  do  not  reach  a  settlement 
within  the  prescribed  time  period,  the  filing 
converts,  in  effect  to  ■  Subpart  A.  case-specific 
tiling  and  would  be  treated  for  purposes  of  the 
Kansas  Pipe  Linelat-nsV.  analysis  in  the  manner 
just  described. 


rates  by  rolling  the  costs  of  the  new 
facilities  into  its  general  rate  base.  In 
this  case,  it  would  have  to  meet  the 
overall  benefits  test  of  §  157.102(d](2)(iii) 
of  the  new  regulations,  but  the  volumes 
imputed  for  the  new  facilities  would  be 
based  on  the  minimum  throughput 
conditions  of  S  157.102(d)(3).  Third,  if 
the  pipeline  had  been  charging  a  Part 
284  rate,  it  could  seek  to  substitute  an 
incremental  rate  designed  in  accordance 
with  the  at-risk  principles,  thus  taking 
into  account  the  minimum  throughput 
conditions  imposed  by  S  157.102(d)(3), 
and  with  the  knowledge  that,  pursuant 
to  §  157.102(d)(4)(i),  the  design 
throughput  volumes  of  the  facilities 
could  not  be  decreased  in  a  subsequent 
rate  filing. 

On  the  other  hand,  if  the  pipeline 
believed  it  could  satisfy  either  the 
Kansas  Pipe  Line  or  net  benefits  test,  it 
could  seek  either  (1)  to  roll  the  costs  of 
the  new  facilities  into  its  general  rate 
base  and  begin  charging  new  Part  284 
rates  that  would  recover  the  costs  of 
both  the  new  and  existing  facilities;  or 
(2)  to  establish  a  new  stand-alone, 
incremental  rate  that  would  recover  the 
costs  of  the  new  facilities  but  would  not 
be  designed  on  the  basis  of  the  at-risk 
principles.  If  the  pipeline  wanted  to  roll 
the  costs  of  the  new  facilities  into  its 
general  rate  base,  and  if  it  already  were 
charging  an  incremental  rate  designed  in 
its  initial  abbreviated  section  4  rate 
filing  according  to  the  at-risk  principles, 
it  would  have  to  satisfy  the  overall 
benefits  test  of  S  157.102(d)(2)(iii).  If  it 
now  wanted  rolled-in  rate  treatment  but 
had  been  charging  existing  Part  284 
rates,  it  also  would  have  to  satisfy  the 
Commission's  criteria  for  rolling  costs 
into  general  rate  base. 

3.  Negotiated  Rates — a.  Introduction. 
Natural  gas  pipelines  have  traditionally 
been  seen  as  monopolistic  entities,  i.e., 
once  a  pipeline  is  built,  customers  have 
few,  if  any,  alternative  means  of 
procuring  natural  gas  service.  However, 
as  the  natural  gas  pipeline  grid  has 
developed  nationwide,  monopoly  power 
in  certain  gas  markets  has  been  reduced 
by  a  more  competitive  market.  Thus, 
shippers  often  have  several  alternative 
ways  of  delivering  gas  to  a  specific 
market. 

This  rule,  however,  deals  with  a 
different  situation.  TJiis  is  where  a 
pipeline  wants  to  construct  new 
facilities  and  seeks  to  negotiate  rates 
with  potential  shippers.  The  rule's  aim  is 
to  establish  ground  rules  (see  infra]  to 
ensure  that  the  pipeline  that  constructs 
the  new  facilities  lacks  market  power 
during  the  critical  part  of  the  negotiation 
process.  These  regulations  will  create  a 
framework  for  a  competitive 


environment  with  respect  to  the 
construction  of  new  facilities.  Thus,  if  a 
new  pipeline  follows  the  milestones  set 
forth  in  the  Commission's  regulations,  it 
will  have  sufficiently  mitigated  its 
market  power  as  to  permit  negotiated 
rates. 

In  recent  years,  the  Commission's 
experience  in  the  Northeast.  California, 
and  Mobile  Bay  has  demonstrated  that 
there  are  a  plethora  of  companies  which 
are  able,  willing,  and  eager  to  construct 
needed  natural  gas  pipelines.  For 
example,  the  Commission  received  72 
applications  for  certificates  to  construct 
facilities  to  serve  the  Northeast  as  a 
result  of  its  announcement  of  the 
Northeast  open  season  proceeding.  To 
date,  twenty-five  projects  have  received 
construction  certificate  authorization, 
with  two  projects  currently  pending. ' ' ' 

In  the  Mobile  Bay  Pipeline  proceeding, 
fourteen  applications  were  filed  for 
certificates  authorizing  construction  of 
facilities  to  transport  gas  from  the 
Mobile  Bay  area.  The  project  sponsors 
for  these  applications  ultimately 
consolidated  their  proposals  into  two 
settlement  packages.  "These  settlements 
proposed  the  construction  of  facilities 
which  would  operate  to  provide  the 
same  service  as  that  proposed  in  the 
initial  fourteen  applications. 

Further,  the  California  market  drew  13 
applications  for  authorization  to 
construct  facilities  to  provide  natural 
gas  service.  Of  those  applications.  12 
resulted  in  the  issuance  of  certificates  to 
construct  the  proposed  facilities  or 
preliminary  determinations,  pending 
completion  of  environmental  reviews, 
that  certificates  should  be  issued.  These 
figures  strongly  suggest  that  competition 
to  construct  new  facilities  may  exist  in 
other  markets  and  that  such  competition 
may  be  sufficient  to  support  approval  of 
negotiated  rates  for  service  on  those 
facilities. 

Certain  commenters  argued  the 
benefits  of  allowing  negotiated  rates.'" 
The  underlying  theme  in  these 
comments  is  that,  where  the  market  is 
sufficiently  competitive,  negotiated, 
market-based  rates  should  be  allowed 
and  encouraged.  We  agree  with  this 
premise.  If  there  is  sufficient 
competition  among  industry  participants 
to  construct  the  new  facilities,  this 
competition  should  preclude  the 
exercise  of  significant  market  power  and 
thereby  ensure  that  customers  would 


'"  The  projects  which  have  been  approved 
represent  both  projects  resulting  from 
consolidations  of  the  original  applications,  as  well 
as  projects  considered  discrete  and  approved  as 
such. 

*"  Exxon.  Supply  Association,  and  the  DOE. 
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pay  only  the  reasonable  amount 
determined  by  the  marketplace. 
However,  since  these  rates  are  based  on 
the  workings  of  the  market,  rather  than 
an  analysis  of  the  cost  of  service,  the 
costs  recovered  through  these  rates 
could  not  subsequently  be  rolled-in  to 
the  pipeline's  cost-of-service  rate  base. 

In  establishing  this  procedure,  we  are 
mindful  that  all  rates  and  charges  made, 
demanded,  or  received  by  any  natural 
gas  company  for  or  in  connection  with 
the  transportation  or  sale  of  natural  gas 
must  be  "just  and  reasonable." 
However,  the  Commission  believes  that 
the  statutory  standard  is  met  where  it  is 
demonstrated  that  a  pipeline  lacks 
significant  market  power  in  the  relevant 
product  market  so  that  it  is  subject  to 
effective  competition  when  it  negotiates 
its  initial  rates. '^'  This  is  not 
deregulation.  Rather,  it  is  a  light-handed 
approach  that  recognizes  that  cost  of 
service  regulation  is  not  required  where 
there  is  no  potential  exercise  of  market 
power.  Here,  as  discussed  below,  the 
Commission  is  establishing  a  complaint 
procedure  to  ensure  that  this  approach 
yields  rates  that  are  reasonable.  The 
goal  of  ensuring  just  and  reasonable 
rates  is  achieved  through  the  workings 
of  the  competitive  negotiation  process 
(including  the  complaint  procedure) 
used  to  establish  negotiated  rates. 

Prior  to  construction,  under  the 
competitive  negotiation  procedure, 
several  parties  may  offer  to  construct 
the  same  or  similar  facilities.  Shippers 
would  then  have  the  opportunity  to 
negotiate  with  several  entities  for  rates 
and  terms  of  service.  In  this  way,  the 
customer  could  use  competitive  forces  to 
ensure  that  the  service  finally  provided 
as  a  result  of  these  negotiations  will  be 
at  the  most  economical  rate  the  market 
can  afford."*  Since  the  final  negotiated 
rate  would  represent  the  lowest  rate  the 
market  could  bear,  pre-construction 
competition  would  result  in  competitive 
rates  and  terms  for  customers  which 
comport  with  the  statutory  requirement 
of  "just  and  reasonable"  rates.  The 
workings  of  the  market  would  then 
parallel  the  purpose  behind  the 
regulatory  process — protection  of 
ratepayers  from  unreasonable  prices 
resulting  from  monopolistic  market 
power. 


'"  Buckeye  Pipe  Line  Co..  I-J>..  53  FERC 1  81.473 
(1991)).  While  Buckeye  dealt  with  exiiting  facilities, 
the  basic  principle  is  the  same.  The  pipeline's  lack 
of  significant  market  power  will  preclude  it  from 
demanding  unreasonable  rates. 

'''*  This  process  is  similar  to  that  of  competitive 
bidding  in  the  unregulated  world  where  those 
desiring  the  business  {i.e.,  the  pipelines)  will  bid 
their  lowest  possible  estimate  to  obtain  the  project 
The  threat  of  being  under  bid  is  what  keeps  the 
estimates  low. 


b.  The  Competitive  Negotiation 
Procedure.  Competition  prior  to 
construction  of  a  new  pipeline  may  be 
sufficient  to  support  approval  of 
negotiated  rates.  The  competitive 
negotiation  procedure,  involves  a  series 
of  processes  which  would  result  in  a 
determination  of  whether  sufficient 
competition  exists  to  justify  negotiated 
rates.        ' 

This  procedure,  and  consequently  the 
option  of  charging  negotiated  rates,  is 
available  only  for  pipelines  which  are  to 
be  constructed  in  the  future.  It  is  not 
available  for  existing  pipelines  because 
competition  would  not  constrain  the 
market  power  of  an  existing  pipeline. 
Further,  it  is  important  to  note  that  the 
competitive  negotiation  procedure  must 
be  completed,  in  its  entirety,  prior  to 
construction  of  the  pipeUne  if  negotiated 
rates  are  to  be  approved. 

Additionally,  any  negotiated  rate 
which  is  approved  by  the  Commission 
will  be  a  permanent,  incremental  rate.  If 
a  pipeline  chooses  the  negotiated  rate 
options,  the  costs  of  constructing  the 
new  facilities  cannot  subsequently  be 
rolled-in  to  the  pipeline's  general  rate 
base,  nor  can  the  negotiated  rate  be 
changed  in  any  subsequent  rate 
proceeding.  In  this  way.  the  pipeline's 
existing  and  future  customers  will  be 
protected  from  having  the  costs  of  the 
facilities  shifted  to  those  customers. 
This  requirement  also  ensures  that  any 
loss  suffered  by  the  pipeline  as  a  result 
of  unwise  negotiations  will  not  be  borne 
by  existing  or  future  customers. 

A  pipeline  that  wants  to  charge 
negotiated  rates  for  service  on  facilities 
to  be  constructed  must  first  announce  its 
intention  to  construct  facilities.  The  First 
Announcement  must  be  delivered  to  the 
Commission  for  publication  in  the 
Federal  Register.  The  First 
Announcement  must  provide  certain 
descriptive  information  and  assurances 
regarding  how  the  pipeline  will  be 
operated. 

First,  the  armouncement  must  set  forth 
a  general  description  of  the  project, 
including  location  and  maximum 
capacity.  The  general  description 
provision  of  the  announcement  is 
required  in  order  to  notify  the  potential 
competitors  and  customers  of  the 
planned  project. 

Second,  the  announcement  must  state 
that  the  facilities  will  provide  open 
access  transportation  under  a  Part  284 
blanket  certificate  and  will  also  be 
operated  under  an  open  tap  policy. 
Open  access  transportation  is  required 
in  order  to  be  consistent  with  the 
Commission's  well-established  policy  on 
this  matter.  To  require  open  access  to 
tap  interconnections  on  the  facilities  is 


necessary  to  ensure  that  actual 
competition  exists.  If  negotiated  rates 
are  to  result  from  a  truly  open  and 
competitive  market,  service  on  the 
facilities  cannot  be  denied  merely 
because  the  pipeline  will  not  agree  to 
allow  construction  of  a  tap  to 
interconnect  with  another  pipeline. 

Third,  the  announcement  must  state 
that  the  pipeline  will  allow  for  capacity 
adjustment  procedures,  consistent  with 
Commission  policy,  on  the  facilities. 

Finally,  the  announcement  must  state 
that  the  rates  charged  for  service  on  the 
facilities  will  be  permanent,  incremental 
rates  and,  accordingly,  will  not  be 
subsequently  rolled-in  to  the  cost  of 
another  service.  Hence,  the  pipeline's 
existing  and  future  customers  are 
protected  through  the  requirement  that 
the  negotiated  rate  will  be  permanently 
incremental.  In  this  way,  the  costs  of  the 
new  facilities  may  not  be  shifted  to 
customers  not  benefitting  from  service 
on  those  facilities. 

If  it  is  anticipated  that  an  afTiliate  of 
the  constructing  pipeline  will  deliver  gas 
to  or  receive  gas  from  the  proposed 
facilities,  the  First  Announcement  must 
include  additional  information.  First,  it 
must  state  that  if  facilities  are 
ultimately  constructed  by  another,  non- 
affiliated pipeline  as  a  result  of  the 
competitive  negotiation  procedure,  the 
affiliate  will  agree  to  allow  construction 
of  a  tap  to  interconnect  with  those 
faciUties.  Second,  it  must  state  that  the 
affiliate  will  provide  the  same  amount  of 
capacity,  rates,  terms  and  conditions  to 
the  non-affiliated  pipeline  and  shippers 
on  any  project  constructed  by  a  non- 
affiliate  pipeline  as  a  result  of  the 
competitive  negotiation  procedure. 
Third,  the  First  Announcement  must 
state  the  amount  of  capacity  the  affiliate 
will  provide  on  its  facilities  and  the 
rates  the  affiliate  will  charge  for  its 
service.  These  provisions  give 
competitors  the  same  access,  on  the 
same  terms,  to  afTiliate  facilities.  This 
would  then  ameliorate  any  competitive 
advantage  the  constructing  pipeline 
might  have  over  competitors  as  a  result 
of  its  corporate  association  with  an 
affiliate. 

After  publication  of  the  First 
Announcement  in  the  Federal  Register, 
the  pipeline  must  conduct  two  open 
seasons — a  builder  open  season  and  a 
shipper  open  season.  The  purpose  of  the 
builder  open  season  is  to  allow  other 
pipelines  the  opportunity  to  publish 
announcements  to  construct  competing 
facilities.  The  builder  open  season  must 
extend  for  90  days  from  the  date  of 
publication  in  the  Federal  Register  in 
order  to  allow  potential  competitors 
with  a  viable  opportunity  to  prepare  and 
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publish  a  competing  announcement. 
However,  any  announcement  published 
during  the  builder  open  season  must 
state  that  the  announced  project  is 
offered  inj:ompetition  with  the 
originally  announced  project. 

During  the  shipper  open  season, 
shippers  could  negotiate  with  the 
pipelines  for  service  and  terms  on  the 
proposed  facilities.  The  shipper  open 
season  must  continue  for  60  days  in 
order  to  allow  sufficient  time  for 
shippers  to  negotiate  with  the  pipelines 
which  have  announced  construction 
projects.  The  terms  to  which  shippers 
and  pipelines  may  agree  upon  during  the 
open  season  would  not  be  restricted. 
Therefore,  the  agreements  reached 
would  reflect  precisely  the  specific 
needs  and  requirements  of  each  entity. 
However,  we  emphasize  that  because 
the  rates  are  negotiated,  the  Commission 
will  consider  the  project  sponsor  strictly 
bound  by  the  rates,  terms,  and 
conditions  ultimately  negotiated. 

At  the  close  of  the  open  seasons,  a 
Second  Announcement  must  be 
published,  in  the  same  manner  as  the 
First  Announcement,  by  any  pipeline 
that  intends  to  go  forward  with  its 
proposed  construction,  i.e.,  pipelines 
that  have  determined  that  enough 
shipper  interest  exists  to  justify 
construction  of  the  facilities.  The  Second 
Announcement  must  state: 

(1)  The  intention  to  proceed,  the  rates 
negotiated  with  each  shipper,  and  that 
the  pipeline  will  forward  copies  of  its 
service  agreements  to  any  person  upon 
request; 

(2)  Any  change  in  the  configuration  of 
the  project;  and 

(3)  The  procedure  to  be  followed  in 
order  to  complain  to  the  pipeline  or  to 
request  capacity  on  the  facilities. 

After  the  Second  Announcement, 
some  shippers  may  have  no  subscribed 
capacity  on  a  pipeline  intending  to 
construct  facilities.  There  may  also  be 
complaints  regarding  how  the  open 
seasons  were  conducted.  New  service 
requests  and  complaints  about  the 
competitive  negotiation  procedure, 
including  whether  the  pipeline  had 
significant  market  power  in  spite  of  this 
proceeding,  would  be  resolved  in  two 
steps.  First,  the  parties  must  attempt  to 
resolve  any  dispute  with  the 
constructing  pipeline  within  30  days 
after  publication  of  the  Second 
Announcement,  and  may  bring  ?ny 
dispute  not  resolved  within  that  time 
period  before  the  Commission. 

The  Commission  will  review  all 
complaints  brought  before  it  that  arise 
from  the  competitive  negotiation 
procedure.  In  considering  the  merits  of  a 
complaint,  the  Commission  will  consider 
such  factors  as: 


(1)  The  number  and  viability  of 
competitors; 

(2)  The  potential  for  cross-subsidy  by 
an  affiliate,  either  by  cost  shifting  or 
withholding  service; 

(3)  Who  is  complaining  (competitors 
or  customers,  for  mstancej; 

(4)  The  nature  of  the  negotiated 
contracts; 

(5)  Whether  shippers  have  practical 
alternatives; 

(6)  The  extent  of  barriers  to  entry  such 
as  environmental,  siting,  or  other 
constraints: 

(7)  The  dominance  of  the  pipeline  or 
affiliate  in  the  market;  and 

(8)  The  size  and  market  power  of  the 
shippers.  The  Commission  would  then 
issue  an  order  addressing  the  compliant 
within  60  days  after  the  complaint  is 
filed  with  the  Commission. 

New  §  154.406  sets  forth  the 
requirements  and  procedures  for 
approval  of  negotiated  rates.  After 
completion  of  the  competitive 
negotiation  process,  the  pipeline  must 
file  four  separate  statements  in  order  to 
have  the  negotiated  rates  approved. 
Essentially,  these  statements  include 
copies  of  the  announcements  published 
and  confirmation  of  compliance  with  the 
Commission's  regulations.  Filing  these 
statements  provides  verification  that  the 
competitive  negotiation  process  has 
been  conducted  properly  and  that  the 
negotiated  rates  result  from  bona  fide 
competition. 

IX.  Conclusion — Interplay  Between  the 
Two  Menus 

This  rule  results  in  two  menus  of 
construction  authorization  and  rate 
options  from  which  pipelines  may 
choose  and  coordinate  options  which 
will  best  meet  the  needs  of  the  pipeline 
and  its  customers.  Walking  through  a 
couple  of  hypothetical  situations  will 
illustrate  how  the  menus  interrelate. 

ABC  Company,  an  existing  interstate 
pipeline,  wants  to  construct  a  pipeline, 
the  Rosebud  line,  to  be  used  primarily 
for  open  access  transportation.  Since  the 
Rosebud  line  will  be  operated  as  an 
open  access  line,  offering  short  and  long 
term,  firm  and  interruptible  service,  ABC 
cannot  provide  the  solid  market  data, 
i.e.,  long-term  firm  transportation 
agreements,  necessary  to  n\eet  the 
codified  Kansas  Pipe  Line  criteria. 
Therefore,  to  determine  how  to-proceed 
in  constructing  its  line,  ABC  reviews  the 
rate  and  construction  authorizations 
available  for  an  at-risk  project. 

With  respect  to  the  rate  options 
available  to  it,  ABC  may  choose  to 
charge  either  its  existing  system  rates, 
or  seek  and  incremental  at-risk  rate. 
ABC  anticipates  that  the  Rosebud  line 
will  benefit  its  system  as  a  whole  and 


expects  to  request,  in  a  future  general 
section  4  rate  proceeding,  that  the  costs 
of  the  Rosebud  line  be  roUed-in  to  its 
general  rate  base.  However,  because 
ABC  wishes  to  begin  recovering  the 
costs  associated  with  the  Rosebud  line 
as  soon  as  possible,  it  chooses  to  pursue 
an  incremental  rate,  as  opposed  to  its 
existing  part  284  rates.  Further,  in  order 
to  have  a  rate  approved  and  in  effect 
quickly,  ABC  decides  to  make  an 
abbreviated  section  4  filing,  so  that  rates 
designed  to  recover  the  costs  of 
constructing  the  Rosebud  line  can  be  in 
effect  when  it  begins  to  provide  service 
on  the  Rosebud  line. 

ABC  expects  to  have  the  Rosebud  line 
built  and  ready  for  service  on  October  1. 
So  on  March  31,  ABC  submits  an 
abbreviated  section  4  filing  to  the 
Commission  requesting  incremental 
^rates  for  service  on  the  Rosebud  line. 
The  Commission  suspends  the  rates 
filed  by  ABC.  Nevertheless,  ABC  will 
have  rates  in  effect,  at  the  end  of  the  5 
month  suspension  period,  on  September 
30. 

ABC  then  considers  its  construction 
authorization  options.  The  estimated 
project  cost  for  the  Rosebud  line  is  $30 
million.  Therefore,  Subpart  F  automatic 
authorization,  (which  has  a  dollar  limit 
of  $10  million),  is  not  an  available 
option.  However,  ABC  still  has  the 
option  of  proceeding  either  under 
Subpart  F  prior  notice  authorization  or 
Subpart  A  case-specific  authorization. 
ABC  decides  to  proceed  under  the  prior 
notice  procedures.  However,  upon 
reviewing  the  environmental 
requirements  of  §  157.103,  ABC  realizes 
that  all  requirements  can  be  met,  except 
for  certain  river  crossing  requirements. 

At  first  blush,  it  appears  that  the 
project  must  now  be  pursued  under 
Subpart  A.  This  would  require 
submission  of  the  information,  set  forth 
in  §  380.12,  needed  by  the  Commission's 
staff  to  prepare  an  environmental 
assessment.  However,  the  Commission's 
regulations  now  provide  a  reconciliation 
procedure  in  §  157.103(e)  for  potentially 
resolving  this  problem  .  Therefore,  ABC 
files  a  request  for  reconciliation  under 
that  section,  noting  the  river  crossing 
problem  and  seeking  resolution  of  that 
noncompliance  issue.  Pursuant  to  the 
regulations,  the  Director  convenes  a 
technical  conference  to  discuss  this 
matter.  As  a  result  of  the  technical 
conference,  acceptable  mitigation 
measures  are  devised  and  a  letter  order 
from  the  Director  issues  stating  that 
ABC  has  environmental  clearance  to 
proceed  with  construction  of  the 
Rosebud. 

With  the  environmental  problem 
resolved,  ABC  files  its  prior  notice 
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request  to  construct  the  Rosebud  line.  A 
protest  is  filed.  The  protest  simply  states 
that  the  project  should  not  be  allowed  to 
proceed  because  constructing  the 
facilities  will  be  too  costly  and  will 
cause  the  protester's  gas  bill  to  increase. 
The  protest  offers  no  supporting  data. 
Therefore,  pursuant  to  §  157.205(g),  the 
Director  finds  that  the  protest  does  not 
make  a  prima  facie  showing  of  material 
fact  or  law.  Therefore,  a  Director's  order 
issues  dismissing  the  protest.  ABC  may 
now  proceed  with  construction  of  the 
Rosebud  line. 

Another  hypothetical:  ABC  is  going  to 
build  the  Emma  Zetta  line  on  order  to 
provide  transportation  service  solely  for 
section  311  transactions.  The  project  can 
be  built  in  full  compliance  with 
S  157.103.  ABC  reviews  its  rate 
procedure  options:  charge  its  existing 
part  284  rates  or  Hie  an  abbreviated 
section  4  proceeding  seeking  an 
incremental  rate. 

Since  ABC  wants  to  have  a  rate  in 
effect  when  it  begins  service  on  the 
Emma  Zetta  line,  it  files  an  abbreviated 
section  4  proceeding  six  months  prior  to 
the  expected  in-service  date  on  the 
Emma  Zetta  line.  The  Commission 
suspends  the  rates  Hied  by  ABC. 

It  turns  out  that  the  Emma  Zetta  line  is 
constructed  and  ready  for  service  well 
before  the  expected  in-service  date. 
Therefore,  ABC  immediately  begins 
service  on  the  Emma  Zetta  line,  charging 
its  Part  284  system  rates.  Upon 
expiration  of  the  five  month  suspension 
period,  ABC's  incremental  rates  for 
service  on  the  Emma  Zetta  line  became 
effective. 

These  hypothetical  obviously  do  not 
contemplate  all  possible  option 
combinations.  However,  they  should' 
serve  to  demonstrate  ways  in  which  the 
options  could  be  utilized. 

X.  Environmental  Analysis 

Under  section  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4321,  et  seq.  (NEPA), 
Federal  agencies  must  prepare  an 
environmental  analysis  of  "major 
Federal  actions  significantly  affecting 
the  quality  of  the  human  environment" 
NEPA  requires  that  such  an  analysis, 
known  as  an  Environmental  Impact 
Statement  (EIS),  be  made  part  of  any 
record  of  decision  on  such  major  Federal 
actions.  In  order  to  determine  the  need 
for  an  EIS,  agencies  normally  first 
prepare  an  Environmental  Assessment 
(EA).  An  EA  is  a  general  overview  of  the 
nature  and  probable  effects  of  the  action 
and  provides  the  basis  for  a  Finding  of 
No  Significant  Impact  (FONSI)  when  an 
EIS  is  not  necessary,  or  facilitates  the 
preparation  of  an  EIS  when  it  is 
required.  In  preparing  an  EA,  the  agency 


is  also  able  to  identify  potential  adverse 
impacts  and  to  recommend  or  devise 
mitigating  measures  that  will  enable  it 
to  make  a  FONSI.  In  its  NOPR.  the 
Commission  indicated  that  an  EA  was 
being  prepared  by  its  environmental 
staff  to  evaluate  the  significance  of 
matters  to  be  added  to  the  Commission's 
regulations  and  to  determine  the  need  to 
prepare  an  EIS.  Comments  were 
requested  from  the  public  on  the  scope 
of  the  EA  to  help  the  staff  in  developing 
an  environmental  record  in  this 
rulemaking. 

The  EA  that  was  prepared  by  the  staff 
examines  the  various  changes  that  have 
been  adopted  in  the  rule  and  concludes 
that  many  of  them  are  procedural  and 
thus  will  have  no  effect  on  the 
environment.  A  number  of  other  changes 
have  been  identified  for  which  it  is  felt 
the  potential  for  environmental  impact 
may  exist,  at  least  on  the  face  of  the 
revision.  These  issues  are  evaluated 
below. 

The  first  of  these  is  the  change  in 
project  cost  limits  for  automatic  and 
prior  notice  authorizations  under  part 
157,  subpart  F,  and  the  expansion  of  the 
facility  types  for  which  the  automatic 
authorization  may  be  used.  Under  the 
rule,  the  automatic  authorization  would 
now  be  available  for  projects  of  up  to 
$10  million,  instead  of  the  $6  million 
currently  in  place.  With  regard  to  the 
prior  notice  authorization,  the  prior  cost 
limit  of  $16  million  has  been  removed 
and  such  projects  are  no  longer  subject 
to  any  such  limit.  As  to  both 
authorizations,  the  deHnition  of 
'  "eligible"  facihties  has  been  expanded 
to  allow  the  construction  of  virtually  all 
facilities,  except  delivery  taps,  storage 
facilities,  and  facilities  constructed  to 
effectuate  the  purchase  of  synthetic  or 
gasified  Hquid  natural  gas. 

In  and  of  itself,  the  increase  in  the 
project  cost  limit  for  projects  that  are 
automatically  authorized  would  have  no 
appreciable  environmental  effect. 
Experience  has  shown  that  such  projects 
are  relatively  small  in  nature  and  the 
expanded  size  that  would  result  from 
the  increased  dollar  limit  would  still  be 
insufficient  to  result  in  an  increase  in 
environmental  impacts.  Even  if  this 
were  not  so,  both  the  automatic  and 
prior  notice  authorizations  are  subject  to 
the  provisions  of  5  157.103.  Section 
157.103  sets  forth  a  list  of  sensitive 
environmental  areas  for  which  no 
significant  environmental  impact  is 
allowed.  The  project  sponsor  must  file  a 
compliance  report  demonstrating  its 
compliance  with  this  section. 
Construction  may  not  begin  unless 
compliance  is  achieved,  and  if 
subsequent  developments  indicate  that 
compliance  does  not  exist,  authority 


exists  to  halt  construction.  Thus,  for 
both  the  automatic  and  prior  notice 
authorizations,  the  standards  that  must 
be  met  before  construction  may  occur 
have  been  expanded  so  as  to  ensure  that 
no  adverse  environmental  effect  would 
occur. 

As  noted  in  the  NOPR,  NGPA  section 
311  has  been  increasingly  used  to 
construct  larger  and  larger  facilities. 
This  has  engendered  concern  in  that  it 
was  originally  assumed  that  this 
authorization  would  be  used  primarily 
for  the  construction  of  relatively  minor 
facilities  such  as  taps  and  minor 
interconnections.  Any  concern  about  the 
nature  of  construction  occurring  under 
section  311  has  been  ameliorated,  as 
was  done  with  the  automatic  and  prior 
notice  authorizations,  by  making  such 
construction  subject  to  the  requirements 
of  S  157.103.  As  noted  above,  the  filing 
of  the  required  compliance  report  by  the 
project  sponsor,  and  its  review  by  the 
Commission,  will  ensure  that  no 
significant  environmental  impact  will  be 
incurred  by  the  construction  of  projects 
under  this  authorization.  As  with  the 
automatic  and  prior  notice 
authorizations,  if  compliance  cannot  be 
achieved  with  the  requirements  of 
§  157.103,  then  the  project  must  be  done 
as  a  case-specific  project,  in  which  case 
it  will  receive  more  extensive  review  by 
the  Commission  staff 

In  the  NOPR,  the  Commission 
proposed  to  eliminate  replacement  of 
facilities  from  the  definition  of 
exemptions  set  forth  in  §  2.55(b)  of  the 
Commission's  regulations.  The  concern 
was  that  the  construction-like  nature  of 
replacement  activities  might  result  in 
unreviewed  environmental  impacts  and 
the  Commission  believed  this  change 
was  necessary  to  satisfy  various 
environmental  statutes,  including  NEPA. 
In  the  rule,  the  Commission  has  by  and 
large  eliminated  this  proposed  change.  It 
is  retained  only  in  those  instances 
where,  as  defined  by  the  regulations  of 
the  Department  of  Transportation 
(DOT),  portions  of  a  pipeline  have 
deteriorated  to  the  point  of  being  unsafe 
and  action  is  needed  to  protect  the 
public  safety.  Part  284,  subpart  I, 
already  exempts  certain  emergency 
transactions  from  certification 
requirements.  The  exemption  that  is 
being  retained  in  §  2.55  would  apply  to 
circumstances  where  a  pipeline  has 
deteriorated  to  the  point  of  being 
potentially  unsafe  without  rising  to  an 
emergency  standard.  This  exemption  is 
required  to  be  maintained  to  meet  DOT 
safety  regulations.  It  is  felt  that 
maintenance  of  this  exemption  will  not 
have  a  significant  environmental  impact 
because  such  replacements  are  seldom 
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extensive  and  normally  take  place 
within  existing  rights-of-way.  Therefore, 
the  exposure  of  the  environment  to 
impact  is  minimal.  Furthermore,  such 
replacement  activities  must  be 
performed  in  accordance  with  erosion 
control  and  restoration  and  stream  and 
wetland  construction  and  mitigation 
plans. 

Based  upon  its  review  of  the  EA.  the 
record  in  this  proceeding,  and  the 
changes  made  in  this  rule,  the 
Commission  concludes  that  issuance  of 
the  rule  is  not  a  major  Federal  action 
significantly  affecting  the  quahty  of  the 
human  environment.  Therefore,  an  EIS 
is  not  required. 

XI.  Regulatory  Flexibility  CertiTication 

The  Regulatory  Flexibility  Act  of  1980 
(RA)  '^*  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities.*'* 
Pursuant  to  section  605(b)  of  the  RA.  the 
Commission  hereby  certifies  that  the 
fmal  rule  adopted  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
that,  even  if  the  rule  were  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  it  would  be  to 
their  benefit.  The  Commission  believes 
that  most  of  the  entities  affected  by  the 
rule  do  not  fall  within  RA's  definition  of 
"small  entity."  Even  if  the  rule  would 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  however,  the 
requirements  proposed  are  appropriate 
or  necessary  for  the  Commission  to 
authorize  natural  gas  pipeline 
construction.  Pipelines  may  benefit 
substantially  by  obtaining  the 
authorizations. 

XII.  Information  Collection 
Requirements 

The  Office  of  Management  and 
Budget's  [OMB)  regulations  require  that 
0MB  approve  certain  information 
collection  requirements  imposed  by 
agency  rules.*'' 

The  information  collection  forms  that 
would  be  affected  by  the  final  rule  are: 
(1)  FERC-537,  Gas  Pipeline  Certificates: 
Construction,  Acquisition,  and 
Abandonment  (1902-0060);  (2)  FERC- 
544.  Gas  Pipeline  Rates:  Rate  Change 
(Formal)  (1902-0153);  (3)  FERC-545.  Gas 


"»  5  U.S.a  801-612  (1988). 

"*  Section  eoi(c)  of  the  RA  deHnes  a  "small 
entity"  as  a  small  business,  a  small  not-for-prorit 
enterprise,  or  a  small  governmental  jurisdiction.  A 
"small  business"  is  defmed  by  reference  to  section  3 
of  the  Small  Business  Act  as  an  enterprise  which  it 
"independently  owned  and  operated  and  which  is 
not  dominant  in  its  Held  of  operatioiL"  IS  U.S.C 
e32(a)  (1988). 

■"SCFR  1320.13  (1969). 


Pipeline  Rates:  Rate  Change  (Non- 
Formal)  (1902-0154);  (4)  FERC-577,  Gas 
Pipeline  Certificates:  Environmental 
Impact  Statement  (1902-0128);  and  (5) 
FERC-577(A).  Gas  Pipeline  Certificates: 
Environmental  Impact  Statement  (1902- 
0161).  These  information  collections  are 
required  in  order  for  the  Commission  to 
carry  out  its  legislative  mandate  under 
the  NGA.  NGPA.  and  NEPA.  The 
certificate  and  environmental 
information,  as  previously  discussed 
herein,  would  be  used  to  expedite  the 
Commission's  review  of  pipeline 
certificates. 

The  number  of  pipelines  that  opt  to 
change  their  existing  rates  to 
incremental  cost-based  or  negotiated 
rates  for  new  facilities  is  unknown. 
However,  to  the  extent  that  pipelines 
choose  to  recover  their  costs  through  the 
limited  section  4  procedures,  they  will 
not  have  to  proceed  under  the  current 
procedure  for  initial  rates  in  certificate 
proceedings.  At  the  present  time,  it  is 
estimated  that  there  will  be  no  change  in 
burden  under  FERC-544  or  FERC-545  as 
a  result  of  this  final  rule.  Adjustments  to 
reporting  burden  will  be  made  as 
necessary  based  on  the  number  and 
type  of  filings  received  under  the  FERC- 
544  data  collection. 

Depending  on  the  number  of  pipelines 
that  choose  the  limited  section  4 
procedures,  versus  the  conventional 
section  7(c)  route,  the  data  collection 
burden  associated  with  FERC-544  and 
FERC-545.  could  be  greater  or  lower 
than  the  current  level.  In  addition,  the 
number  of  pipelines  that  opt  for  the  at- 
risk  route  will  not  be  required  to  file 
conventional  section  7  certificate 
applications.  Thus,  to  the  extent  that 
more  at-risk  filings  are  made,  there  will 
be  a  related  reduction  in  industry 
burden  under  the  FERC-537/FERC-577 
data  collections. 

An  estimated  55  respondents  would 
be  affected  by  the  final  rule.  The 
respondents  would  consist  mostly  of 
large  intrastate  pipeline  companies 
(approximately  50).  with  few 
(approximately  five)  medium  to  large 
interstate  pipeline  companies.  The 
estimated  total  annual  public  reporting 
burden  for  the  FERC-537,  FERC-544. 
and  FERC-545  information  collections  is 
not  expected  to  differ  significantly  from 
current  levels  under  the  final  rule 
because  of  offsetting  decreases  in  hours 
required  per  response  and  increases  in 
the  number  of  responses. 

The  estimated  total  annual  burden  for 
the  FERC-577  information  collection 
(including  the  consolidated  FERC- 
577(A)  data  collection)  will  increase 
above  current  levels  (from  179,800  hours 
to  234.000  hours)  under  the  final  rule. 


The  number  of  filings  is  expected  to 
increase  from  an  estimated  1,110  at 
present  to  approximately  1.200  filings 
per  year  (including  section  311  filings 
made  under  the  Interim  Rule).  The 
average  burden  per  response  for  FERC- 
577  will  increase  from  approximately 
162  hours  to  195  hours. 

XIII.  Effective  Data 

This  rule  will  become  effective 
December  17. 1991.  Any  construction 
project  authorized  under  rules  in  effect 
prior  to  the  effective  date  of  this  rule 
will  be  subject  to  the  prior  rules. 

Lists  of  Subjects 

18  CFR  Part  2 

Administrative  practice  and 
procedure.  Electric  power. 
Environmental  impact  statements. 
Natural  gas,  Pipehnes.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  154 

Alaska,  Natural  gas.  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  157 

Administrative  practice  and 
procedure.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  284 

Continental  shelf,  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies).  Seals  and  insignia.  Sunshine 
Act 

18  CFR  Part  380 

Environment.  National  Environmental 
Policy  Act.  Natural  gas.  Pipehnes, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  parts  2, 154. 157, 
284,  375,  and  380  of  chapter  I  title  18, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

By  the  Commission.  Commissioners 
Trabandt  and  Terzic  concurred  with  separate 
statements  to  be  issued  later.  Commissioner 
Moler  dissented  in  part  with  a  separate 
statement  attached. 
Lois  D.  Cashell. 
Secretary. 

Appendix  A 


Advisory  Council 
on  Historic 
Preservation. 

Alabama.  State  of- 


(Advisory  Council) 


(Alabama) 
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Alabama-Tennessee    (Alabama-Tennessee) 

Natural  Gas  Co. 
Algonquin  Gas  (Algonquin) 

Transmission  Co..  , 

Panhandle 

Eastern  Pipe  Line 

Co.,  Texas 

Eastern 

Transmission 

Corp.,' and 

Trunkline  Gas 

Co.,  jointly. 
Altamont  Gas  (Altamont) 

Transmission  Co 
American  Gas  (AGA) 

Association. 
American  Paper  (American  Paper) 

Institute. 
American  Public  (APGA) 

Gas  Assoc. 
Amoco  Production       (Amoco) 

Co.  and  Amoco 

Energy  Trading 

Corp.,  jointly. 
ANR  Pipeline  Co.         (ANR) 

and  Colorado 

Interstate  Gas 

Co.,  jointly. 
Appalachian  Energy     (Appalachian  Energy) 

Group. 
Arizona  Electric  (Arizona  Electric) 

Power 

Cooperative,  Inc. 
Arkla  Pipeline  (Arkla) 

Group. 
Associated  Gas  (AGD) 

Distributors. 
Association  of  (Texas  Intrastate) 

Texas  Intrastate 

Natural  Gas 

Pipelines. 
Bussey,  Stanley  D.,      (Bussey) 

Ph.D. 

California  PUC (CPUC) 

Cascade  Natural  (Cascade) 

Gas  Corp. 
CNG  Transmission      (CNG) 

Corp. 
Columbia  Gas  (Columbia) 

Transmission 

Corp.  and 

Columbia  Gulf 

Transmission  Co., 

jointly. 
Columbia  LNG  Corp..  (Columbia  LNG) 
Council  on  (CEQ) 

Environmental 

Quality. 
Dayton-Montgomery    (Dayton-Montgomery) 

County  Park 

District. 
Distrigas  of  (DOMAC) 

Massachusetts 

Corporation. 
El  Paso  Natural  Gas     (El  Paso) 

Co. 

Enron (Enron) 

Entrade  Corp (Entrade) 

Exxon  Corp (Exxon) 

Great  Lakes  Gas  (Great  Lakes) 

Transmission  Co. 
Illinois  Department      (Illinois) 

of  Agriculture. 
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Independent  (IPAA) 

Petroleum 

Association  of 

America. 
Interstate  Natural         (INGAA) 

Gas  Assoc,  of 

America. 
Kem  River  Gas  (Kern  River) 

Transmission  Co. 

KN  Energy,  Inc (KN  Energy) 

Lawrence,  Walter  R...  (Lawrence) 

Llano,  Inc (Llano) 

Lone  Star  Gas  Co (Lone  Star) 

Long  Island  Lighting     (Long  Island) 

Company  and 

Virginia  Natural 

Gas,  Inc.,  jointly. 
Louisiana  Mid-  (Louisiana  Mid-Con) 

Continent  Oil  and 

Gas  Association. 

Louisiana,  State  of (Louisiana) 

Massachusetts  (Siting  Council) 

Energy  Facilities 

Siting  Council. 
Miami  Valley  (Miami  Valley) 

Council  for  Native 

Americans. 
Michigan  (MichCon) 

Consolidated  Gas 

Co. 
Mid  Continent  Oil  &     (MidCon) 

Gas  Assoc. 
Monterey  Pipeline        (Monterey) 

Company. 

Moreau,  |udith  B (Moreau) 

National  Fuel  Gas        (National  Fuel) 

Supply  Company. 
National  Trust  for        (National  Trust) 

Historic 

Preservation. 
Natural  Gas  (Natural) 

Pipeline  Co.  of 

America. 
Natural  Gas  Supply     (Supply  Association) 

Assoc. 

Nebraska,  State  of (Nebraska) 

New  York  Task  (NY  Task  Force) 

Force. 
Northern  Ulinois  (Northern  IlUnois) 

Gas  Company. 
Northwest  Pipeline       (Northwest) 

Corp. 
PaciHc  Gas  (PaciHc  Gas) 

Transmission  Co. 
Pacific  Interstate  (Pacific  Interstate) 

Transmission. 
Pell,  Claiborne,  U.S.     (Senator  Pell) 

Senator  for  Rhode 

Island. 
Peoples  Gas  Light        (Peoples) 

and  Coke  Co.  and 

North  Shore  Gas 

Company,  jointly. 
Process  Gas  (Process  Gas) 

Consumers 

Group,  American 

Iron  and  Steel 

Institute,  Georgia 

Industrial  Group, 

and  Chemical 

Manufacturers 

Assoc,  jointly. 


Appendix  A — Continued 


PSI  Gas  Systems, 

Inc. 
Sasso.  Senator. 

State  of  Rhode 

Island  and 

Providence 

Plantations. 
Southern  California 

Gas  Company. 
Southern  Energy  Co... 
Southern  Natural 

Gas  Company. 
Tennessee  Gas 

Pipeline  Co. 
Texas  Gas 

Transmission 

Corp. 
TEX/CON  Gas 

Pipeline  Company. 
Transcontinental 

Gas  Pipe  Line 

Corp. 

Transok,  Inc 

Undersigned 

Shippers. 
Union  Texas 

Petroleum  Corp. 
United  Gas  Pipe 

Line  Co. 
U.S.  Dept.  of  Energy .. 
U.S.  Dept.  of  the 

Interior,  Fish  and 

Wildlife  Service. 
U.S.  Environmental 

Protection  Agency. 
Washington  Gas 

Light  Co. 
Williams  Natural 

Gas  Co. 
Williston  Basin 

Interstate  Pipeline 

Co. 
Wisconsin  Dept. -of 

Agriculture,  Trade 

&  Consumer 

Protection. 
Wisconsin  Public 

Service 

Commission. 


(PSI) 

(Senator  Sasso) 

(SoCal) 

(Southern  Energy) 
(Southern) 

(Tennessee) 

(Texas  Gas) 

(TEX/CON) 
(Transco) 


(Transok) 
(Undersigned 

Shippers) 
(Union  Texas) 

(United) 

(DOE) 

(Fish  and  Wildlife) 


(EPA) 

(Washington  Gas) 
(Williams) 
(Williston  Basin) 

(Wisconsin) 
(Wisconsin  PSC) 


Appendix  B 

Altamont  Gas  Transmission  Company 
American  Gas  Association 
American  Public  Gas  Association 
ANR  Pipeline  Co.  and  Colorado  Interstate 

Gas  Co.,  jointly 
ARKLA  Pipeline  Group 
Associated  Gas  Distributors 
Columbia  Gas  Transmission  Corp.  and 

Columbia  Gulf  Transmission  Co.,  jointly 
Council  on  Environmental  Quality 
Enron 

Illinois  Department  of  Agriculture 
Interstate  Natural  Gas  Association  of 

America 
Kem  River  Gas  Transmission  Co. 
Long  Island  Lighting  Co.  and  Virginia  Natural 

Gas,  Inc.,  jointly 
Miami  Valley  Council  for  Native  Americans 
Natural  Gas  Pipeline  Co.  of  America 
New  York  Task  Force 
Tennessee  Gas  Pipeline  Co. 
Transcontinental  Gas  Pipe  Line  Corp. 
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United  Distribution  Companies 
United  Gas  Pipe  Line  Co. 
U.S.  Department  of  Energy 
U.S.  Department  of  the  Interior,  Fish  and 
Wildlife  Service 

Appendix  I — Discussion  of  Comments  and 
Reply  Comments 

A.  Updating  of  Optional  Certificate 
Regulations 

1.  Duplicative  Filings 

The  CPUC  Northern  Illinois.  El  Paso,  and 
APGA  support  the  proposal  to  preclude  an 
applicant  from  seeking  certiHcate 
authorization  under  Subpari  E  and,  at  the 
same  time,  seeking  authorization  under  any 
other  subpart,  for  substantially  the  same 
project.  They  state  that  duplicative  fdings  not 
only  drain  Commission  resources,  but 
interveners'  resources  as  well  by  placing  a 
heavier  burden  on  opponents. 

Altamont.  Amoco,  Tennessee,  Arkla,  Kern 
River  and  the  Undersigned  Shippers  oppose 
the  proposed  modification.  Amoco  states  that 
whether  a  facility  will  be  constructed 
pursuant  to  an  optional  certiTicate  or  a 
traditional  certificate  may  depend  upon 
circumstances,  including  economics,  that 
arise  after  the  filing  of  the  initial  application. 
Further,  states  Amoco,  it  will  lengthen  the 
process  if  an  applicant's  optional  certificate 
is  not  granted  and  the  applicant  subsequently 
files  its  proposal  under  the  traditional 
procedures. 

The  commenters  state  that,  in  some 
instances,  duel  filings  are  warranted  so  that 
the  pipeline  can  fall  back  on  the  traditional 
application  if  the  Commission  does  not  view 
the  optional  application  favorably.  Finally, 
the  commenters  argue  that  if  the  pipeline  is 
willing  to  pay  a  filing  fee  for  both 
applications,  both  applications  should  be 
processed  concurrently. 

As  an  alternative  to  dismissal  Amoco 
suggests  that  the  Commission  initially 
consolidate  dual  applications,  and  process 
the  common  elements  of  the  applications, 
such  as  the  environmental  analysis.  The 
applicant  would  then  be  required  to  choose 
which  application  it  wanted  the  Commission 
to  actively  process,  and  the  other  application 
would  be  suspended,  but  not  dismissed.  If 
economic  circumstances  changed,  the 
applicant  would  be  allowed  to  pursue  the 
suspended  apphcation,  in  which  case  the 
active  application  then  would  become 
suspended. 

2.  Risk  Allocation  and  Reservation  Fee 

DOE.  ANR,  Kern  River.  United  Altamont 
Arkla,  Peoples.  Supply  Association,  and 
Enron  oppose  the  requirement  that  the 
applicant  offer  the  lowest  negotiated 
reservation  fee  to  all  shippers.  They  contend 
that  this  renders  the  competitive  negotiations 
between  pipelines  and  individual  shippers  of 
dubious  integrity  because  the  pipeline  is 
prevented  from  negotiating  its  best  deal 
based  upon  the  circumstances  of  any 
individual  shipper.  They  state  that  this 
requirement  unfairiy  places  more  risk  on  the 
pipeline,  discourages  the  construction  of  new 
facilities,  causes  delays,  and  increases  the 
likelihood  that  the  pipeline  will  charge  all 
shippers  the  ceiling  price. 


United  opposes  the  requirement  because  it 
eliminates  a  market  determined  price  for  the 
capacity.  In  contrast  Northern  Illinois, 
Pacific  Gas,  and  APGA  support  the 
requirement.  They  state  that  it  will  enable 
parties  without  market  power  to  gain  the 
benefits  of  those  shippers  with  significant 
market  power  thus  mitigating  any  market 
foreclosure  produced  by  the  optional 
facilities.  Supply  Association  contends  that 
the  rate  should  be  negotiable,  and  that  the 
Commission  should  condition  certification  to 
require  that  the  pipeline  permit  firm 
transporiation  customers  to  retrade  their 
rights  on  a  firm  or  interruptible  basis.  It 
further  states  that  if  customers  are  allowed  to 
trade  their  rights  to  a  new  shipper,  the 
negotiated  rate  would  be  just  and  reasonable 
and  there  would  be  no  need  to  require  the 
pipeline  to  make  the  lowest  reservation  fee 
available  to  subsequent  shippers. 

Peoples  contends  that  a  lower  fee  may  be 
reasonable  for  a  high  load  factor,  high  volume 
customer,  but  not  for  a  low  load  factor 
customer.  It  states  that  the  Commission 
should  consider  the  total  throughput  volumes 
associated  with  a  particular  customer,  length 
of  haul  and  the  customer's  load  factor 
because  these  factors  may  warrant  some 
customers  paying  a  lower  reservation  fee. 

El  Paso,  Kem  River,  Tennessee,  and  DOE 
comment  that  the  applicant  should  be 
allowed  to  negotiate  for  up  to  a  100% 
reservation  fee.  El  Paso  advocates  allowing 
100%  reservation  fees  in  order  to  minimize 
any  potential  risk  to  the  existing  customers. 
DOE  states  that  the  reservation  fees,  and  the 
sharing  of  risks  in  general,  should  not  be 
bound  by  any  regulations,  provided  the 
Commission  concludes  that  negotiations  were 
at  arm's  length.    - 

In  its  reply  comments,  UDC  Apposes  DOE's 
position.  UDC  states  that  this  approach  is 
equivalent  to  setting  rates  on  an  economic 
efficiency  basis  which,  it  argues,  provides  no 
means  for  reasoned  Commission 
consideration  of  the  relative  needs  of 
consumers  who  are  competing  for  capacity, 
especially  residential  consumers  dependent 
upon  natural  gas  to  meet  basic  energy 
requirements.  UDC  contends  that  this  theory 
undercuts  the  consumer  protection  mandate 
of  the  NGA.  UDC  further  argues  that  It 
cannot  be  assumed  that  the  natural  gas 
market  is  competitive  and  that  free  market 
forces  will  inevitably  protect  consumer 
interests. 

Northern  Illinois,  NY  Task  Force.  APGA, 
Arizona  Electric,  and  Peoples  oppose  any 
modification  to  the  reservation  fee  ceiling. 
APGA  states  that  the  ceiling  must  be  retained 
because  a  small,  low  load  factor  shipper,  like 
a  publicly-owned  LDC,  does  not  have  equal 
bargaining  power  with  a  pipeline  and  would, 
in  general,  pay  a  higher  rate  for  service  than 
high  load  factor  customers,  in  off-peak 
months  and  on  average.  Tennessee  states 
that  the  modified  fixed  variable  rate  design 
cap  in  section  157.103(d)(3)  for  the 
reservation  fee  should  be  eliminated,  with  the 
exception  of  service  for  aH'iliated 
jurisdictional  pipeline  shippers. 

Natural,  in  its  supplementary  comments, 
addressed  only  the  "at  risk"  condition  which 
the  Commission  has  imposed  in  several 
preliminary  determinations  and  certificate 


orders  in  which  it  has  put  pipelines  at  risk,  in 
terms  of  their  eventual  inclusion  of  the  costs 
of  new  facilities  in  rate  base.  Natural 
comments  that  the  at  risk  condition  should  be 
imposed  where  a  pipeline  has  not 
demonstrated  use  in  the  traditional  manner 
before  certification  and  that  there  should  be 
no  presumptive  rate  base  treatment  in  the 
NGA  section  4  case,  as  has  been  the  norm 
historically  with  respect  to  certificated 
facilities.  Rather,  the  pipeline  would  have  the 
burden  in  the  rate  case  of  demonstrating  that 
the  new  facility  is  providing  sufficient  benefit 
to  the  system  to  justify  including  all  or  part  of 
its  costs  in  rate  base.  However,  contends 
Natural,  the  "used  and  useful"  standard  is  far 
more  inclusive  than,  for  example,  a  showing 
of  10-year,  firm  contracts  particularly  in  the 
open  access  era.  Natural  points  out  that  long- 
term  gas  supply  contracts  supporting  a 
growing  merchant  function  are  a  thing  of  the 
past.  Pipelines  now  provide  for  all  manner  of 
services  which  should  be  allowed  to  be 
shown  to  demonstrate  use  at  the  time  rate 
base  inclusion  is  sought. 

3.  Initial  Allocation  of  Firm  Transportation 
Capacity 

United  and  Pacific  Interstate  support  the 
proposed  regulations  regarding  the  initial 
allocation  of  capacity.  Pacific  Interstate 
favors  the  present  value  methodology, 
whereby  customers  would  be  allowed  to  pay 
a  higher  reservation  fee  in  order  to  secure  a 
higher  priority  in  the  initial  queue  for  firm 
transportation  service.  Supply  Association 
and  Union  Texas  comment  that  the  initial 
allocation  of  capacity  should  be  negotiable. 
They  oppose  the  iterative  process  for 
reservation  fees  because  they  contend  that  it 
adds  nothing  but  delay  and  extra  costs. 

DOE  opposes  the  requirement  that  the  tirm 
transportation  service  queue  be  locked  in 
after  operations  begin.  DOE  contends  that  the 
decision  should  be  a  negotiable  contractual 
term  between  the  pipeline  and  the  shippers. 

APGA  argues  that  an  optional  certificate 
application  should  not  be  approved  unless  it 
is  conditioned  upon  the  requirement  that  the 
applicant  provide  sufficient  capacity  to  meet 
all  vahd  requests  for  service  received  during 
the  open  season.  Kem  River  opposes  this 
position,  stating  that  the  pipeline  should  not 
be  forced  to  build  capacity  unless  the 
shippers  are  contractually  bound  to  pay  for 
such  capacity. 

APGA  objects  to  the  "present  value  of  the 
reservation  charge  per  Mcf '  methodology 
because,  it  states,  it  penalizes  low  load  factor 
customers  and  others  who  require  firm 
capacity,  but  who  lack  the  market  power  to 
secure  it  APGA  states  that  low  load  factor 
customers,  including  many  smaller  LDCs, 
often  must  secure  the  highest  available 
priority  in  the  transportation  queue  to  serve 
their  high-priority  end-users  thus  having  to 
pay  a  large  reservation  fee  to  secure  queue 
position.  APGA  states  that  for  low  load 
factor  customers,  a  large  reservation  fee 
translates  into  a  higher  cost  per  unit  actually 
used,  since  the  reservation  fee  must  be  paid 
whether  or  not  the  capacity  is  actually 
utilized.  The  price,  states  APGA,  would  be 
paid  by  those  who  can  least  afford  it — 
residential  consumers. 
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Amoco  comments  that  unaer  the  present 
value  methodology,  successful  bidders  should 
be  required  to  execute  a  transpiortation 
contract  for  a  minimum  tenn  at  least  as  long 
as  the  term  used  to  compute  the  present  value 
of  the  bid  to  prevent  potential  shippers  from 
"sandbagging"  their  bids  to  gain  unfair 
advantages.  Amoco  also  comments  that  the 
applicant  should  be  required  to  give  advance 
notice  to  all  potential  bidders  of  the 
"economic  life"  of  the  proposed  project,  and 
that  bids  should  be  evaluated  based  upon  a 
term  no  longer  than  the  facilities'  stated 
economic  life. 

Algonquin  argues  that  the  present  value 
methodology  should  reflect  the  present  value 
of  all  expected  revenue  over  the  contract 
term,  since  then  the  shipper  would  be 
required  to  disclose  how  it  intends  to  use  the 
capacity. 

APGA  requests  clarification  that  under  the 
first-come,  first-served  methodology,  a 
written  expression  of  interest  alone,  as 
opposed  to  B  signed  contract  would  be 
sufficient  for  a  potential  shipper  to  secure  an 
initial  queue  position.  APGA  states  that 
potential  shippers  should  not  be  required  to 
submit  a  complete  contractual  offer  during 
the  open  season,  because  the  time  required 
for  such  an  effort  may  exceed  the  open 
season  window. 

4.  Open  Season  for  Firm  Transportation 
Service 

Pacific  Interstate.  SoCal,  Northern  Illinois. 
APGA,  and  Entrade  support  the  proposed 
provision  requiring  an  open  season  of  no  less 
than  30  days,  with  sufficient  public  notice  of 
the  starting  and  closing  dates,  to  receive 
initial  requests  for  firm  transportation 
service.  Those  in  favor  of  the  provision  state 
that  it  will  promote  competition  and  ensure 
that  firm  capacity  is  allocated  in  a 
nondiscriminatory  manner.  APGA  states  that 
the  applicant  should  be  required  to  publish 
notice  of  the  open  season  in  the  Federal 
Register  and  in  the  trade  press,  and  to  serve 
notice  of  the  open  season  on  all  existing 
customers,  including  customers  of  its 
corporate  affiliates.  Northern  Illinois 
comments  that  the  open  season  should 
extend  at  least  30  days  after  the  proposal  is 
noticed  in  the  Federal  Register. 

Altamont,  Tennessee,  Arkia.  Natural, 
Peoples,  El  Paso,  and  Kern  River  oppose  a 
mandatory  open  season  requirement.  Natural 
Peoples,  and  El  Paso  contend  that  priority 
should  be  given  to  those  customers  in  the 
pipeline's  existing  queue  for  firm  service  that 
have  been  unable  to  receive  Tum  service  due 
to  the  unavailability  of  firm  capacity.  To  the 
extent  that  a  mandatory  open  season  would 
allow  other  customers  to  receive  capacity 
ahead  of  those  in  the  existing  queue,  they 
object  to  a  mandatory  open  season 
requirement  Natural  opposes  the 
requirement  because  it  could  preclude  a 
pipeline  from  using  the  optional  procedures 
to  construct  a  new  lateral  line  to  serve  those 
customers  waiting  in  the  queue  for  firm 
service.  Arizona  Electric  requests 
clarification  as  to  whether  an  open  season 
requirement  could,  in  fact  result  in  the 
circumvention  of  the  existing  queue  for  firm 
service. 

Arkla  and  Kern  River  state  that  the 
pipeline  should  be  able  to  honor  service 


agreements  that  precede  the  filing  of  the 
application  so  that  the  pipeline  can  determine 
the  economic  viability  of  a  project  and  the 
proper  size  of  the  facilities.  They  contend 
that  an  open  season  should  l>e  required  only 
if  potential  shippers  have  been  denied 
access.  They  suggest  that  in  lieu  of  an  open 
season,  the  applicant  be  required  to  make  a 
reasonable  effort  to  notify  potential 
customers  in  the  affected  area  of  the 
proposed  venture. 

5.  Environmental  Compliance 

The  NOPR  proposed  to  eliminate  the 
requirement  that  the  applicant  comply  with 
i  t57.206(d)  and  consequently  (d)(4).  The 
Siting  Council,  Fish  and  Wildlife,  CEQ,  the 
CPUC,  and  Arkla  oppose  this  proposal. 
APGA  supports  the  proposal,  provided  that  it 
would  not  exempt  applicants  from 
environmental  review  or  compliance 
requirements. 

The  Siting  Council  opposes  the  deletion 
because  the  appUcant  would  no  longer  be 
subject  to  the  mitigation  measures  included 
in  §  157.206(d).  Fish  and  Wildlife  objects  to 
the  proposal  because  it  would  delete  the 
environmental  compliance  criteria  in 
5 157.206(d],  while  the  CEQ  objects  because 
it  fears  that  the  subsequent  environmental 
review  for  optionals  will  be  inadequate. 
Arkla  recommends  that  as  an  alternative,  the 
Commission  revise  the  regulations  to  allow 
the  applicant  to  coordinate  its  environmental 
compliance  eH'orts  with  an  environmental 
case  officer. 

APGA  comments  that  the  removal  of 
S  157.103(i)  appears  to  mean  that  optional 
certificate  holders  would  no  longer  hav^  an 
affirmative  duty  to  comply  with  the  eleven 
environmental  statutes  and  executive  orders 
listed  at  {  157.206(d)(2)  or  to  adopt  the 
construction  guidelines  set  forth  at  S  2.69. 
APGA  also  fears  that  optional  certificate 
holders  will  not  be  subject  to  the 
environmental  compliance  requirements  of 
proposed  new  §  }  380.12  through  380.14  and 
Appendices  1  and  II  to  Subpart  F  of  Part  157. 

6.  Sales  Service  Requirements 

United.  Arkla,  Natural,  Arizona  Electric^ 
Peoples,  AGO,  APGA,  and  DOE  oppose  tm^ 
elimination  and/or  the  proposed  revisions  to 
the  optional  certificate  regulations  regarding 
sales.  The  conunenters  state  that,  contrary  to 
the  NOPR,  some  pipelines  wish  to  continue  to 
provide  sales  service.'  The  commenters  state 
that  pipelines  are  not  utilizing  die  current 
regulations  to  provide  sales  service  because 
the  regulations  preclude  a  pipeline  from 
charging  a  reservation  fee  for  sales  service.* 


■  United  specifically  states  that  it  desires  to 
continue  to  provide  sales  service.  AGO  itatei  that  a 
number  of  pipelines  are  retaining  sale*  service,  with 
the  support  of  their  traditional  customer*. 

*  Section  lS7.103(e)  states  that  "no  demand 
charge,  reservation  fee,  minimum  bill  provision, 
minimum  take  provision,  or  any  other  provision  that 
ha*  the  effect  of  guaranteeing  revenue  may  l>« 
imposed  for  finn  or  interruptible  sale*  aervioe 
provided  under  [Subpart  EJ." 


thus  giving  the  pipeline  no  assurance  of  fixed 
cost  recovery.  AGD  contends  that  the 
regulations  unduly  discriminate  in  favor  of 
pipeline  transportation  over  sales  services. 
To  remedy  this,  AGD  suggests  that  the  final 
rule  provide  that  a  pipeline  and  its  customers 
may  negotiate  a  reservation  fee  for  sales 
service  in  the  same  manner  and  of  the  same 
magnitude  as  the  regulations  provide  for 
transportation  service. 

The  commenters  also  oppose  the  proposal 
that  sales  service  must  be  unbundled  and 
take  place  only  at  mainline  receipt  points. 
They  state  that  these  requirements  would 
benefit  no  one  and  would  unduly  restrict  the 
market  alternatives  which  pipeline  customers 
currently  enjoy.  They  state  that  many  small 
volume  customers,  particularly  small  LDCs. 
benefit  from  bundled  sales  and 
transportation  service  which  relieves  them 
from  the  time-constmiing  task  of  arranging 
the  many  administrative  details  incident  to 
unbundled  sales  and  transportation  services. 

APGA  states  that  the  prop>osal  to  remove 
sales  service  entirely  from  the  optional 
certificate  process  would  be  detrimental  to 
those  gas  market  participants  that  desire 
bundled  sales  service  as  the  most  economical 
means  for  them  of  acquiring  gas  supplies. 
Further,  requiring  pipelines  to  proceed 
through  traditional  7(c)  certificate  procedures 
to  offer  bundled  sales  services  would  weight 
a  pipeline's  business  choices  toward 
providing  transportation  service  only. 

The  commenters  also  contend  that 
eliminating  or  modifying  the  optional 
certificate  sales  provisions  would  be 
arbitrary,  and  would  limit  the  range  of 
competitive  choices  that  currently  exists  in 
the  market  In  contrast,  SoCal,  Northern 
Illinois,  and  Pacific  Interstate  either  support 
or  do  not  oppose  the  proposed  revisions  or 
elimination  of  the  sales  regulations. 

Pacific  Gas  requests  that  the  Commission 
clarify  that  sales  service  over  optional 
certificate  facilities  will  be  subject  to  the 
same  regulations  (PGAs,  GICs,  etc.)  as  sales 
service  over  conventional  7(c]  facilities. 

7.  Capacity  Assignment 

SoCal,  the  CPUC  Pacific  Gas,  Peoples,  and 
''Pacific  Interstate  favor  conditioning  optional 
,    certificates  upon  the  requirement  that  the 
applicant  allow  capacity  assignment.  They 
state  that  such  a  condition  is  a  logical 
extension  of  the  Order  Nos.  436  and  500 
transportation  program  and  will  reduce  the 
risk  of  underutilization. 

Northern  Illinois,  El  Paso,  Arkla,  and 
Natural  oppose  the  requirement.  El  Paso  and 
Arkla  argue  that  a  capacity  assignment 
program  places  extra  risk  on  the  pipeline, 
and.  therefore,  should  be  left  to  the  discretion 
of  the  pipeline  and  the  shippers.  Northern 
Illinois  states  the  pipeline  should  not  be 
required  to  provide  a  capacity  assignment 
program  because  such  programs  are 
relatively  new  and  have  not  been  fully  tested. 

Natural  opposes  mandatory  capacity 
assignment  programs  because  the  pipeline 
may  want  to  use  the  optional  procedures  for 
incremental  new  capacity  on  existing  lines, 
or  for  the  construction  of  new  laterals.  Under 
these  circumstances,  capacity  assignment 
should  not  be  mandatory  if  it  is  not  available 
on  the  rest  of  the  pipeline's  system. 
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Finally,  Kern  River  comments  that  it  does 
not  oppose  a  mandatory  capacity  assignment 
condition,  provided  that  such  a  condition  is 
applied  consistently.  Kern  River  cites 
Oklahoma-Arkansas  *  for  the  proposition 
that  capacity  assignment  conditions  have  not 
been  imposed  consistently.  Kern  River  states 
that  in  Oklahoma-Arkansas  only  shippers 
who  elected  to  receive  service  under  the 
FTS-1  Rate  Schedule  were  eligible  to 
participate  in  the  program.  Kern  River  argues 
that  this  approach  implies  that  capacity 
assignment  can  be  used  as  a  bargaining  chip 
in  the  negotiation  of  reservation  fees. 

B.  Consolidation  and  Expansion  of  Generic 
Construction  Authorization. 

1.  Replacement  Facilities 

a.  Section  2.55(b).  Many  commenters  * 
oppose  the  elimination  of  the  existing 
exemption  under  S  2.55(b)  for  replacement 
facilities.  INGAA,  with  the  support  of  many 
of  the  other  commenters,  stated  that  the 
original  reasons  for  the  S  2.55(b)  provisions, 
administrative  efficiency,  safe  pipeline 
operations,  and  uninterrupted  service,  remain 
valid  today.  Generally,  the  opponents  argue 
that  a  certificate  or  prior  notice  requirement 
would  delay  replacement,  add  expense,  and 
unnecessarily  complicate  a  pipeline's  ability 
to  maintain  safe  and  reliable  facilities.  For 
safety  reasons,  they  argue,  a  pipeline  must  be 
able,  on  short  notice,  to  replace  facilities 
where  corrosion  or  other  damage  has 
occurred. 

Furthermore,  they  state,  the  safety  record 
of  pipelines  is  good.  They  argue  that  the 
NOPR  gives  no  justification  for  this  proposal, 
cites  no  specific  occurrences  of  serious 
environmental  harm  resulting  from  past 
replacement  activities  and  fails  to  identify 
any  environmental  problems  that  justify  prior 
notice  for  replacement  activity.  Finally,  they 
argue  that  replacement  activities  under 
S  2.55(b)  occur  in  existing  rights-of-way 
where  environmental  factors  already  have 
been  evaluated  when  the  certificate  for  the 
facility  was  first  issued. 

Many  commenters  state  that  most 
replacement  projects  are  minor.  Therefore, 
they  argue,  rather  than  eliminating  the 
exemption  totally,  the  Commission  should 
establish  a  realistic  threshold  that  would 
trigger  the  requirement  to  construct  such 
replacement  under  }  157.208.  Commenters' 
suggestions  for  defining  minor  replacement 
projects  generally  include  cost  and  length 
limits  and  range  from  $50,000  to  $2,500,000  in 
cost  and  1.000  feet  to  two  miles  in  length. 
Other  suggested  alternatives  to  totally 
eliminating  the  exemption  include 
maintaining  the  exemption  for  replacement 
projects  that  are:  confined  to  existing, 
previously  disturbed  rights-of-way  (United); 
replacement  of  less  than  1,000  feet  in  length 
within  the  existing  right-of-way  (National 
Fuel):  replacement  of  meters  or  regulators  at 
an  existing  meter  station  (Northwest);  routine 
compressor/driver  replacements  and 
emergency  safety  replacements  (Pacific  Gas); 


»  53  FERC 1  61.019  (1990). 

♦  Algonquin.  AGA.  ANR.  CNG.  Columbia  LNG. 
Enron.  INGAA,  Natural,  Northwest.  Pacific 
Interstate,  Panhandle.  SoCal,  Southern,  Tennessee, 
Texas  Gas.  Transco.  and  Willislon  Basin. 


emergency  repairs  and  any  other  activity 
which  must  be  taken  to  comply  with  DOT 
regulations  (Columbia).  Southern  suggests 
keeping  the  {  2.55  exemption  but  requiring 
compliance  with  S  157.206(d)(2)  if 
replacement  activity  requires  land  to  be 
disturbed.  Southern  also  would  exclude 
replacement  of  facilities  within  existing 
structures. 

EPA  and  Interior  support  the  proposal 
stating  that  the  Commission  has  accurately 
assessed  the  potential  for  environmental 
impact  to  occur  as  a  result  of  replacement 
projects  on  existing  pipelines  and  associated 
facilities.  Interior  and  EPA  argue  that 
pipelines  built  before  NEPA  probably  did  not 
consider  issues  such  as  habitat  for 
endangered  species,  wetlands,  unique 
environmental  areas,  or  fishery  spawning 
areas.  EPA  states  that  pre-1940  pipelines 
were  built  mostly  by  hand  with  limited  heavy 
equipment  and  narrow  construction  rights-of- 
way.  Thus,  EPA  argues,  replacing  these 
pipelines  using  modem  methods  invariably 
disturbs  new  ground,  leading  to  the  same 
concerns  as  with  new  construction. 

The  National  Trust  l>elieveB  that  the 
proposal  does  not  go  far  enough,  arguing  that 
all  replacement  facilities  should  be  subject  to 
environmental  assessment  to  determine 
whether  they  would  have  a  significant  impact 
on  the  environment.  It  states  that  there  is 
nothing  in  the  record  indicating  that 
replacement  projects  costing  under 
$10,000,000  would  not  have  a  significant 
environmental  impact.  INGAA  contends  that 
the  National  Trust  overlooks  the  fact  that  a 
"major  federal  action"  triggers  NEPA  and  a 
"federal  undertaking"  has  already 
determined  that  replacement  activities  are 
purely  private  activities  excluded  from  NGA 
jurisdiction  because  it  is  not  within  the 
definition  of  "facilities"  under  section  7  of  the 
NGA. 

b.  Toxic  Substances.  National  Fuel  argues 
that  the  Commission  should  not  exclude 
removal  of  facilities  which  may  be 
contaminated  with  toxic  substances  from 
automatic  authorization  because  the  Toxic 
Substances  Control  Act  provides  sufficient 
protection.  Enron  and  National  Fuel  contend 
that  the  proposal  to  exclude  the  removal  of 
facilities  that  "may  be"  contaminated  is 
vague.  National  Fuels  suggests  limiting  the 
exclusion  to  removal  of  facilities  known  to  be 
contaminated  with  toxic  substances. 

c.  Residential Right-of-Way.  Arkla 
contends  that  Commission's  concern  with 
replacement  of  faciUties  in  residential  areas 
in  unnecessary  because  the  safety  of  those 
located  near  a  pipeline  is  the  responsibility  of 
the  DOT,  which  has  in  place  regulations 
concerning  pipeline  safety.  Arkla  argues  that 
the  Commission  cites  no  reasons  why  DOT 
regulations  are  insufficient.  Southern  argues 
that  the  Commission  should  allow  self- 
implementing  replacement  activity  to  proceed 
if  all  owners  of  proximate  residences  are 
right-of-way  grantors,  successors  in  title  to 
right-of-way  grantors,  or  otherwise  consent. 
Further,  states  Southern,  right-of-way  grants 
already  allow  pipeline  companies  to  maintain 
and  replace  their  existing  facilities. 
Landowners  are  aware  of  the  likelihood  of 
these  activities  occurring  when  negotiating 
rights-of-way  with  pipelines. 


Enron  argues  that  there  is  no  support  for  the 
suggestion  that  it  may  be  environmentally 
preferable  to  construct  new  facilities  in  a 
different  right-of-way  rather  than  replacing 
them  In  the  original  right-of-way,  Enron 
states  that  this  would  cause  delay  in 
replacing  deteriorating  facilities  while  the 
pipeline  negotiates  a  new  right-of-way  and 
prepares  environmental  analysis  for  the  new 
route.  Enron  argues  that,  since  the  pipeline 
has  compensated  the  landowner  for  the 
easement  granted  for  the  right  to  construct 
facilities  plus  ingress  and  egress,  due  process 
precludes  the  Commission  from  depriving  the 
pipeline  of  its  property  rights. 

Texas  Gas  and  INGAA  argue  that 
replacement  activities  occur  on  existing 
rights-of-way  for  which  the  Commission 
already  evaluated  environmental  factors 
when  the  certificate  for  facilities  was  first 
issued.  Illinois  contends  that  replacement  on 
the  existing  easement  would  likely  incur 
fewer  adverse  agricultural  impacts  than 
construction  of  another  pipeline  along  a 
different  route. 

d.  Conflict  with  Department  of 
Transportation  Regulations.  Many 
commenters  ■  expressed  concern  regarding 
an  apparent  conflict  between  the  proposal  to 
eliminate  the  exemption  for  replacement 
activity  in  S  2.55(b)  and  the  DOTs  safety 
regulations  governing  natural  gas  pipeline 
facilities.  The  Natural  Gas  Pipeline  Safety 
Act  of  1978  (NGPSA)  •  directs  the  Secretary 
of  Transportation  to  establish  minimum 
federal  safety  standards  for  the 
transportation  of  gas  and  pipeline  facilities. 
The  DOTs  regulations  require  pipeline 
operators  to  take  prompt  action  to  correct  a 
safety  related  condition. 

INGAA,  Arkla,  Northwest,  CNG,  and 
Columbia  argue  that  the  interim  rule  requiring 
30  day  notice  to  the  Commission  before 
replacement  of  any  pipeline  facilities  is  in 
apparent  conflict  with  the  DOTs  safety  rules 
and  the  pipeline's  obligation  thereunder  to 
act  promptly  to  correct  a  hazardous 
condition.  They  contend  that  the  operator 
who  immediately  repairs  faulty  pipe  without 
giving  the  30  day  notice  complies  with  DOTs 
regulations  but  not  with  the  Commission's. 
The  operator,  they  contend,  cannot  comply 
with  both  regulations. 

Arkla  argues  that  although  the  Commission 
points  out  that  the  30  day  notice  requirement 
should  not  lead  to  a  result  contrary  to  that 
required  by  DOT  regulations,  the  exemption 
in  Subpart  I  of  Part  284  from  section  7 
certificate  requirements  may  not  resolve  the 
conflict  between  the  Commission's  proposed 
requirements  and  DOT  regulations.  Arkla, 
CNG,  Tennessee,  and  Texas  Gas  argue  that 
the  Commission's  reference  to  the  emergency 
regulations  in  Subpart  I  is  confusing,  since 
those  regulations  are  written  to  address  short 
term  emergency  sales  and  transportation  of 
gas  and  new  facilities  constructed  to 
effectuate  those  deliveries  rather  than  the  . 
replacement  of  existing  facilities. 


•  INGAA,  Northwest.  Arkla.  CNG  Enron, 
Panhandle.  AGA.  ANR  Tennessee.  Texas  Gas,  KN 
Energy.  UDC.  United,  and  DOE. 

•  49  U.&C  1 1671  et  seq.  (1988). 
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Arkia  states  that  the  exemption  for 
emergency  construction  must  be  retained  in 
i  2.55(b)  to  ensure  that  there  will  be  no  delay 
in  replacing  facilities  presenting  a  hazardous 
condition.  National  Fuel,  Texas  Gas,  and 
United  propose  that  the  regulations  make 
clear  that  emergency  replacements  can  be 
performed  without  delay.  Tennessee 
proposes  that,  absent  restoration  of  {  2.55(b). 
the  Commission  provide  that  any  pre- 
construction  reporting,  filing  or 
environmental  requirements  relative  to 
replacement  activities  will  not  apply  when 
reasonable  concerns  for  safety  or  the  DOT 
safety  regulations  require  immediate  action 
to  replace  existing  facilities. 

Appalachian  Energy  requests  the 
Commission  to  clarify  that  pipeline 
construction  of  taps  to  connect  independent 
producer-owned  wells  or  production  and 
gathering  facilities  to  pipelines  remain 
exempt  from  certiHcation  and  prior  notice 
requirements  under  {  2.55(b). 
2.  Part  157 

a.  Accelerated  Construction 
Authorization— i.  Genera/  Comments.  Most 
coramenteri  generally  support  the  proposed 
accelerated  construction  authorization  but 
disagree  with  individual  aspects  of  the 
proposal.  For  example.  Columbia  states  that, 
although  it  generally  supports  the  proposal, 
the  pre-conditions,  especially  regarding 
protests,  may  present  obstacles.  Similarly, 
ANR  states  that,  with  certain  modifications, 
the  proposal  would  be  beneficial  but,  because 
major  projects  usually  are  opposed,  the 
proposal  is  not  a  substitute  for  other 
construction  authority.  The  CEQ  comments 
that,  although  the  proposal  would  serve  the 
goal  of  expediting  the  certificate  process,  its 
effect  on  environmental  quality  or  existing 
review  requirements  is  not  treated.  Northern 
Illinois  supports  the  proposal  but  believes 
that  the  expedited  procedures  should  also 
apply  to  projects  prepared  to  meet  the 
specific  needs  of  a  customer.  INGAA.  as 
discussed  below,  strongly  supports 
accelerated  construction  authorization  but 
would  change  some  aspects  of  the  proposal 

The  CPUC  opposes  the  proposed  rule  for 
accelerated  construction  certificates.  It  states 
that  the  presumption  of  public  convenience 
and  necessity  for  construction  is  irrational 
because  the  Commission  would  fail  to  make  a 
particularized  finding  supported  by  evidence 
as  required  by  section  7(e}  of  the  NGA. 
Further,  it  contends,  there  is  no  determination 
of  need  or  ability  to  perform  merely  because 
no  protests  are  filed. 

Enron  proposes  that  the  Commission, 
rather  than  implementing  (  157.219.  expand 
the  definition  of  eligible  facility  in 
§  157.202(b)(2)(i)  to  include  mainline 
facilities,  facilities  which  would  effectuate 
the  expansion  of  mainline  facilities,  and 
facilities  necessary  to  receive  gas  from 
synthetic  natural  gas  or  liquefied  natural  gas 
plants.  Enron  argues  that  this,  accompanied 
by  an  increase  in  the  dollar  limitation  for 
blanket  certificate  authorization  as  proposed 
in  the  NOPR.  would  permit  many  of  the 
activities  contemplated  by  §  157.219  to 
proceed  under  §  157.208,  thereby  streamlining 
the  construction  procedures  and  increasing 
competition  in  the  market  place. 


INGAA  would  have  the  Commission  delete 
from  the  definition  of  "eligible  facility"  in 
S  157.202(b)(2)(i)  the  limitation  that  the  gas 
supply  facility  is  a  jurisdictional  facility 
necessary  to  connect  the  system  of  the 
blanket  certificate  holder  to  natural  gas 
supplies  destined  for  the  system  supply  of  an 
interstate  pipeline  company.  According  to 
INGAA.  this  deletion  would  permit  interstate 
pipelines  to  utilize  the  blanket  certificate 
authorization  more  broadly  and  to  increase 
their  flexibility  in  connecting  new  sources  of 
gas  without  the  delay  of  obtaining 
Commission  approval. 

Arkla  proposes  a  revision  of 
S  157.211(a)(l)(i)  to  permit  automatic 
authorization  of  sales  taps  installed  to  serve 
rural  end-users  not  previously  served  by  a 
distribution  company,  subject  to  the 
volumetric  limitation  of  S  157.211(a)(l)(ii). 

DOMAC  argues  that  construction  activities 
undertaken  by  LNG  facilities  costing  less  that 
$50,000,000  should  be  permitted  if  the  terms 
of  proposed  {  157.219  are  met.  DOMAC 
requests  that  the  proposed  rule  be  modified 
to  ensure  that  blanket  certificates  issued  to 
LNG  companies  allow  the  same  range  of 
activities  as  certificates  obtained  by  other 
regulated  entities  subject  to  the  rule. 

National  Fuel,  Tennessee,  and  Texas  Gas 
propose  that  the  new  expedited  procedure  be 
applicable  to  the  construction  of  facilities  for 
sales  service.  National  Fuel  states  that  open 
season  and  rate  requirements  of  S  157.219(b) 
seem  applicable  only  to  projects  intended  to 
serve  new  markets  for  transportation  service. 
Therefore,  it  requests  the  Commission  to 
clarify  that  the  requirements  of  S  157.219(b) 
(5)  and  (6)  apply  only  to  the  extent  that  new 
capacity  would  become  available  for 
transportation  service  under  part  284. 

ANR  proposes  that  the  Commission  modify 
the  requirement  that  the  applicant  must  hold 
both  a  part  157  and  a  part  284  blanket 
certificate  to  allow  companies  like 
independent  storage  companies  to  become 
eligible  for  the  expedited  construction 
procedure.  Northern  Illinois  disagrees  with 
ANR's  proposal. 

ii.  Protests— INGAA,  Williams.  ANR, 
Transco,  Pacific  Gas,  Northwest  Columbia. 
Great  Lakes.  Southern,  and  the  NY  Task 
Force  express  concern  that  insubstantial  or 
frivolous  protests  would  automatically 
convert  a  prior  notice  filing  to  a  section  7(c) 
proceeding.  Pacific  Gas  states  that  the 
Commission  should  be  as  explicit  as  possible 
in  describing  what  constitutes  a  valid  protest 
INGAA,  with  the  support  of  many 
commenters,  states  that  the  Commission 
should  institute  a  procedure  for  identifying 
and  rejecting  insubstantial  protests  and 
provide  a  procedure  for  summary  disposition 
of  protests  which  do  not  raise  factual  issues 
necessitating  a  hearing  or  that  do  not  contain 
specific  and  legally  sufficient  grounds  for 
blocking  a  project.  INGAA  further  contends 
that  protests  raising  specific  legal  or  policy 
objections  but  which  present  no  contested 
issues  of  material  fact  should  only  be 
converted  to  section  7(c)  proceeding  by  a 
Commission  order  after  a  determination  that 
the  protest  cannot  be  summarily  dismissed 
on  legal  or  policy  grounds. 

ACD  states  that  the  above  commenters 
point  to  no  specific  instance  of  a  meritless 


protest  unduly  delaying  the  Commission's 
review  process.  Furthermore,  it  states,  the 
Commission's  regulations  already  permit  the 
filing  of  motions  for  summary  disposition  of  a 
protest.  The  Commission  itself,  states  AGD. 
has  summarily  dismissed  protests  and 
permitted  interstate  transportation  service  to 
commence  under  blanket  transportation 
certificate  notice  and  protest  procedure.^ 

AGD  further  argues  that  there  should  be  no 
distinction  between  issues  of  fact  and  issues 
of  law  and  policy  because  NGA  section  7 
recognizes  no  such  distinction  in  terms  of  the 
Commission's  duty  to  investigate  all  factors 
in  determining  whether  a  given  certificate 
application  would  serve  the  public 
convenience  and  necessity. 

iii.  Staff  Protests— INGAA  argues  that  the 
Commission  should  disallow  staff  protests 
that  do  not  meet  the  requirements  of 
specificity  and  legal  sufficiency  that  should 
be  required  of  outside  protests.  In  addition. 
INGAA  believes  that  the  Commission  should 
establish  firm  deadlines  for  completion  of 
staffs  environmental  analysis. 

INGAA  and  Southern  recommend  that  the 
pipeline  be  free  to  commence  construction  at 
its  own  risk  if  the  Commission  does  not  act 
on  a  protest  within  60  days  after  the  period 
for  withdrawing  or  otherwise  resolving  the 
protest  AGD  and  Tennessee  disagree  with 
this  suggestion,  AGD  states  that  the  purpose 
of  the  protest  period  is  to  provide  a  t>efore- 
the-fact  review  of  proposed  pipeline 
construction  projects.  Tennessee  argues  that 
such  a  procedure  is  impractical  and 
inefficient  because,  if  the  Commission 
subsequently  determines  that  the  protest  was 
valid,  the  construction  completed  would  have 
to  be  removed.  Furthermore,  states 
Tennessee,  the  procedure  is  inconsistent  with 
the  Commission's  NEPA  obligations  because 
the  Commission  would  be  acting  on  a  protest 
after  environmental  disturbance  had 
occurred. 

Arkla,  the  CEQ,  El  Paso  and  Enron  contend 
that  staff  should  be  required  to  prepare  an 
EA  within  the  prescribed  protest  period. 
Several  commenters  believe  that  staff  cannot 
complete  the  EA  within  the  proposed  protest 
period.  Williams  contends,  therefore,  that  the 
Commission  should  not  require  the  fee 
associated  with  a  section  7(c)  if  staff  files  a 
protest  because  of  lack  of  environmental 
data. 

The  CPUC  and  Texas  Gas  propose  that  the 
protest  period  be  lengthened.  Texas  Gas 
contends  that  staff  should  be  required  to 
complete  the  EA  within  the  lengthened  time 
frame,  with  reasonable  extensions  for  good 
cause,  rather  than  allowing  staff  to  protest 
the  filing  if  it  has  not  completed  the  EA.  El 
Paso  would  require  the  Director's  approval 
for  any  extension.  INGAA  and  Enron,  in  their 
reply  comments,  oppose  extending  the  protest 
period. 

iv.  Cost  Limits— AGD,  ANR.  Arkla,  El  Paso 
and  INGAA  comment  that  the  $50,000,000 
limit  on  the  cost  of  projects  under  }  157.219 
should  be  removed  or  raised.  ANR  and  El 
Paso  reason  that  there  should  be  na  limit 
because  any  filed  protest  not  withdrawn  can 


*  Qtii^  Northwest  Pipeline  Corp.,  SI  FERC 
1 61.289  (1990). 
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elevate  the  application  to  a  section  7(c). 
United  suggests  that  there  be  a  120  day  prior 
notice  time  limit  for  projects  costing  more 
than  $50,000,000.  Commenters  also  state  that 
if  the  cost  limits  remain,  the  Commission 
should  allow  adjustments  for  inflation. 

The  NY  Task  Force  opposes  removing  the 
cost  limit  under  9  157.219  because  it  believes 
that,  generally,  the  greater  a  project's  cost, 
the  greater  its  scope,  which  necessitates  a 
longer  time  for  review.  Therefore,  it  argues, 
there  is  a  greater  likelihood  that  the  project 
would  be  handled  under  section  7(c).  Interior 
states  that  the  cost  ceilings  seem  arbitrary 
since  no  linear  connection  between  cost  and 
environmental  effect  has  been  demonstrated. 

V.  Rates — MichCon  objects  to  the  lack  of  a 
determination  of  need  in  the  proposed 
accelerated  procedure.  It  states  that  the 
pipeline  should  demonstrate  that  the  facilities 
are  the  most  cost  effective  means  of  serving 
the  relevant  market  and  are  economically 
justified.  Further,  the  Commission  should 
require  that  the  cost  not  be  included  in  the 
rate  base  in  any  subsequent  rate  case  unless 
the  pipeline  demonstrates  that  the  average 
incremental  cost  of  new  facilities  based  on 
the  expected  throughput  is  at  or  below  the 
market  price  for  the  service.  Otherwise, 
argues  MichCon  the  new  facilities  should  be 
incrementally  priced. 

MichCon  further  states  that  the  pipeline 
should  be  at  risk  for  any  part  of  the 
incremental  price  in  excess  of  its  existing 
Part  284  system  rate.  MichCon  states  that  to 
lessen  the  chance  for  subsidization  by 
existing  customers,  the  cost  of  new  facilities 
can  be  rolled  into  rate  base  if  they  can  stand 
alone  in  the  market  place  and  if  the  pipeline 
can  show  that  this  benefits  all  of  its 
customers. 

INGAA  opposes  MichCon's  proposal.  It 
states  that  any  new  facihties  will  be 
constructed  for  either  system  supply  or  for 
certain  customers  who  desire  an  incremental 
service.  INGAA  contends  that,  in  the  first 
case,  cost  will  be  rolled-in  and  cannot  be 
incrementally  priced  and  in  the  second  case, 
they  will  be  supported  by  precedent 
agreements  or  contracts.  INGAA  states  that 
the  specific  evidence  of  need  demonstrated 
by  such  agreements  or  contracts  undercuts 
MichCon's  premise.  Further,  INGAA  argues, 
if  a  certificate  is  issued  under  section  7  the 
facilities  have  been  found  to  be  in  the  public 
convenience  and  necessity  and  therefore  the 
costs  are  includable  in  the  rates. 

Peoples  also  comments  that  the  project 
must  be  economically  justified.  This  will 
occur,  states  Peoples,  if  the  pipeline  and/or 
the  benefitting  customer  will  bear  the  full 
risks  and  costs  of  the  project.  Peoples  would 
condition  all  construction  authorization. ' 
except  automatic  authorization  under 
§  157.208  to  require  that  the  pipeline:  (1) 
accept  a  limited  term  throughput  condition  to 
prevent  subsidization  by  other  customers 
and/or  2)  apply  incremental  rates  for  a  fixed 
term  so  that  roll-in  will  not  increase  general 
system  rates  or  until  one  half  of  the 
depreciable  life  of  the  property  has  passed. 

Louisiana  Mid-Con  and  MidCon  oppose  an 
at  risk  condition  on  pipelines  because,  they 
state,  it  would  discourage  new  pipeline 
construction  of  supply  area  pipeline  facilities. 
They  believe  that  such  a  condition  would 


cause  unreasonable  hardship  to  natural  gas 
producers  and  pipeline  companies.  Further, 
they  believe  that  this  would  further  depress 
natural  gas  prices  at  the  wellhead,  reduce 
exploration,  and,  ultimately  tend  to  further 
complicate  a  secure  gas  supply  at  reasonable 
prices. 

Northern  Illinois  proposes  that  the  new 
regulations  be  available  only  if  a  pipeline's 
proposal  to  expand  service  supports  a  finding 
that,  using  rolled-in  rates,  there  will  be  no 
significant  adverse  economic  impact  on 
existing  customers  for  seven  years. 

ANR  opposes  both  Peoples'  and  Northern 
Illinois'  proposals  which,  ANR  states,  assume 
that  existing  customers  never  benefit  from 
the  new  construction.  Natural  argues  that 
Peoples'  and  Northern  Illinois'  proposals* 
would  create  steps  at  the  construction  phase 
unnecessary  to  protect  customers.  Further, 
they  contend  that  the  effects  on  customers 
will  not  come  about  until  the  pipeline's  next 
rate  case  because  new  facilities  can  have  no 
rate  impact  on  existing  customers  until  the 
pipeline  proposes,  and  the  Commission 
approves,  that  the  costs  be  rolled-in  to  its 
rates. 

The  NY  Task  Force  disagrees  with  the 
proposal  to  fix  initial  rates  for  services 
involving  new  construction  at  the  existing 
rolled-in  rates  with  the  question  of 
establishing  incremental  rates  for  the 
services  due  to  higher  costs  being  answered 
in  the  pipeline's  general  rate  case.  It  contends 
that  this  procedure  is  likely  to  inhibit  rather 
than  expedite  the  certificate  process  and 
harm  non-participating  customers. 

AGD  and  Long  Island  believe  that  the  rate 
design  condition  is  too  restrictive.  AGD 
contends  that  if  the  pipeline  and  its 
customers  that  are  to  receive  service  under 
the  new  project  so  agree,  they  should  be 
permitted  to  derive  initial  rates  on  the  basis 
of  the  incremental  cost  of  the  project.  Further, 
states  AGD,  since  the  pipeline  may  reap  a 
windfall  if  rales  generated  at  the  incremental 
cost  of  the  project  would  be  below  the  system 
average  rates,  the  Commission  should  require 
the  pipeline  to  charge  the  lesser  of  the  system 
rate  or  the  incremental  rate. 

Long  Island  argues  that  a  pipeline's  system- 
wide  rates  based  on  its  cost  of  service  as  it 
exists  before  the  expansion  will  generally  be 
insufficient  to  recover  the  costs  of  the 
expansion  thus  nearly  guaranteeing 
underrecovery  of  the  pipeline's  costs.  This, 
contends  Long  Island,  will  discourage 
accelerated  construction  applications. 

ANR.  Enron,  and  Process  Gas  assert  that 
the  appropriate  forum  to  address  rate  issues 
is  in  individual  NGA  S  4  rate  proceedings 
rather  than  through  the  generic  conditions 
proposed  by  some  commenters. 

Long  Island  comments  that  pipelines, 
rather  than  risking  substantial  underrecovery 
of  their  costs,  may  seek  contribution  in  aid  of 
construction  from  LDCs  and  end-users 
requesting  incremental  service  thus 
increasing  the  cost  to  the  ultimate  consumer. 
Long  Island  proposes  that  the  Commission 
permit  LDCs  and  end-users  to  pay  a 
negotiated  monthly  demand  charge  to 
guarantee  to  the  pipeline  the  revenue 
necessary  to  enable  the  project  to  go  forward. 
Long  island  states  that  existing  customers 
would  be  protected  because  only  customers 


requesting  the  incremental  service  would  pay 
the  negotiated  fixed  charge. 

vi.  Open  Season  Requirement — Kern  River, 
Natural,  Pacific  Gas  and  Tennessee  oppose 
that  open  season  requirement.  Kern  River 
and  Tennessee  argue  that  a  mandatory  open 
season  would  discourage  pipelines  from 
using  the  new  procedure  because  the  costs 
involved  are  too  great  for  a  pipeline  to 
prepare  a  project  without  the  security  of 
advance  contracted  commitments. 
Furthermore,  they  state  that  the  Commission 
has  approved  initial  capacity  allocation 
where,  prior  to  the  filing  of  the  application, 
there  were  contractual  commitments  already 
made.  The  remaining  capacity  was  then 
allocated  during  an  open  season.* 

Natural  objects  to  the  open  season 
requirement  for  the  expansion  of  existing 
mainline  capacity  or  the  construction  of  new 
lateral  lines  where  the  facilities  are  to  meet 
demand  represented  by  existing  requests  for 
transportation.  An  open  season,  argues 
Natural,  would  disadvantage  those  with 
existing  requests  for  service. 

Pacific  Gas  opposes  the  open  season 
requirement  because  it  may  be  infeasible  for 
the  relatively  small  volumes  in  the  smaller 
projects  likely  to  be  proposed  under  these 
regulations.  As  an  alternative.  Pacific  Gas 
proposes  that  the  open  season  not  apply  to 
projects  proposing  to  serve  the  pipeline's  own 
system  supply  or  the  identified  needs  of 
specific  customers,  or  projects  with  volumes 
exceeding  a  certain  threshold,  for  example, 
100  MMcf  per  day. 

Texas  Gas  states  that  in  some  instances 
the  open  season  condition  should  be  waived 
or  certain  exceptions  should  be  codified.  It 
gives,  as  an  example,  its  recent  filing  to 
construct  a  loop  along  its  mainline  system  to 
recover  existing  capacity  lost  through 
operating  inefficiencies  on  that  portion  of  its 
system.  Texas  Gas  states  that  it  could  not 
have  conducted  an  open  season  because  the 
project  recaptures  capacity  already 
committed  to  existing  customers. 

vii.  Complete  Application  Requirement — 
APGA  comments  that  the  Commission  should 
codify  the  proposal  to  reject  §  157.219 
applications  with  incomplete  environmental 
information.  Arkla  states  that  the  extensive 
environmental  reports  required  under 
9  157.219  could  delay  rather  than  expedite  the 
procedure.  INGAA  comments  that  the 
Commission  should:  (1)  reject  environmental 
reports  only  if  they  patently  fail  to  comply 
with  significant  and  explicit  Commission 
requirements,  (2)  grant  waiver  of  a  particular 
environmental  report  requirement  if  it  is 
inapposite  to  the  proposed  project,  and  (3) 
allow  the  applicant  to  promptly  cure  an 
incomplete  application  that  contains  only 
minor  or  inadvertent  omissions. 

viii.  Competing  Proposals — Tennessee 
recommends  extending  the  time  limits  for 
filing  competing  proposals  to  180  days 
because  it  feels  it  would  be  impossible  to 
compile  a  competing  application  in  the  time 
proposed,  especially  considering  the 
significant  environmental  requirements. 


*  See  e.g..  Green  Canyon  Pipe  Line  Co.,  47  FERC 
1 61,310  (1989)  and  Kem  River  Gai  Transmission 
Co..  SO  FERC  1  ei.09S  (1990). 
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Pacific  Gas  urges  the  Commission  to  be 
explicit  in  the  guidelines  and  policies  it  will 
use  to  determine  whether  a  purportedly 
competing  proposal  constitutes  a  valid 
protest.  Pacific  Gas  also  urges  the 
Commission  to  dismiss  purportedly 
competing  applications  if  they  do  not  have 
the  support  of  the  customers  they  propose  to 
serve,  or  of  a  pipeline  they  propose  to  utilize. 

b.  Changes  to  Existing  Construction 
Authorizations.— \.  Project  Cost  Limits  for 
Blanket  Construction  Certificates.  AGA. 
ANR.  APGA.  Arkla.  and  INGAA  endorse 
raising  the  maximum  cost  limits  for  blanket 
construction  certificates  as  a  sound  step 
toward  accelerating  pipeline  construction.  El 
Paso  contends  that  the  limits  should  be 
raised  to  $15,000,000  and  $40,000,000  to  be  of 
maximum  benefit  to  the  public  because,  for 
example,  replacement  of  a  single  small  to 
medium  sized  compressor  unit  can  easily 
exceed  the  $10,000,000  limit.  Columbia 
supports  the  proposal  but  urges  the 
Commission  to  treat  cost  limits  for  off-shore 
construction  separately  because  construction 
costs  are  higher  for  off-shore  projects. 
Columbia  suggests  cost  limits  of  $15,000,000 
and  $30,000,000  for  off-shore  construction 
projects. 

The  Wisconsin  PSC  and  the  CPUC  oppose 
increasing  the  cost  limits  for  blanket 
construction  certificates.  The  CPUC 
comments  that  the  cost  limits  are  already  too 
high  and  permit  construction  of  significant 
new  facilities  without  adequate  review. 

ii.  Identification  of  Affiliates.  APGA  and 
Arizona  Electric  support  the  proposal  to 
identify  affiliates.  Texas  Gas  comments  that 
the  wording  in  the  proposed  regulation  "use' 
of  the  proposed  facilities  by  an  affiliate"  is 
impractical  for  an  open  access  pipeline 
because  of  all  of  its  transportation  facilities, 
by  definition,  could  be  "used"  by  any  entity, 
including  an  affiliate.  This,  argues  Texas  Gas. 
would  result  in  the  pipeline's  listing  every 
one  of  its  affiliates  in  all  of  its  prior  notice 
requests  involving  open  access  facilities. 
Therefore.  Texas  Gas  urges  the  Commission 
to  modify  proposed  §  157.205(b)(7)  to  either 
eliminate  the  term  "use"  or  specifically  define 
the  type  of  affiliate  involvement  for  which  the 
Commission  is  interested  in  obtaining 
information. 

Enron  contends  that  this  requirement 
should  be  rejected  as  unnecessary  because 
Order  Nos.  497  and  497-A  •  adopt  standards 
of  conduct  and  reporting  requirements  to 
govern  the  relationship  between  interstate 
pipelines  and  their  marketing  affiliates. 

ii.  Protest  Periods— Proposed 
i  157.205(e)(2)(i)  decreases  the  protest  period 
for  all  prior  notice  filings  under  Subpart  F. 
except  filings  under  S  157.208(b)  and 
proposed  i  157.219.  to  25  days.  Arkla,  Enron. 
INGAA  and  El  Paso  support  this  shortened 
protest  period  although  El  Paso  disagrees 
with  the  exceptions  for  S  157.208(b)  and 
proposed  {  157.219  filings. 

The  CrUC  and  APGA  oppose  the  25  day 
protest  period.  The  APGA  contends  that 


•  Inquiry  Into  Alleged  Anticompetitive  Practices 
Reldted  to  Marketing  Affiliates  of  Interstate 
Pipelines.  53  Fed.  Reg.  22.139  (June  14. 1988)  III 
FERC  Slats.  A  Regs.,  1  30.820  (June  1. 1988):  Order 
No.  497-A.  54  fR  52.781  (Dec.  22. 19891:  lU  FERC 
Stats,  a  Regs  |  30,868  (1989). 


parties  need  at  least  the  full  45  days  currently 
required  to  receive  notice  and  to  collect 
information  required  to  determine  whether  a 
protest  is  necessary.  Otherwise,  contends 
APGA,  concerned  parties  would  be  forced  to 
file  a  protest  to  gain  time  to  evaluate  the 
proposal  fully  which  would  lengthen  rather 
than  shorten  the  certification  process. 

c.  Delegation  to  the  Director— All  who 
commented  on  the  proposals  supported  the 
NOPR  to  increase  the  cost  limits  for 
proposals  to  construct,  acquire,  or  operate 
facilities  which  are  subject  to  the  authority 
delegated  to  the  Director  and  to  expand  the 
Director's  delegation  authority  to  act  on 
uncontested  abandonment  of  service  or 
facilities. 

d.  Construction  under  NGPA  section  311— 
The  CEQ.  NY  Task  Force.  Miami  Valley. 
Northern  Illinois,  the  National  Trust  and 
APGA  assert  that  the  Commission's  approach 
to  environmental  review  of  section  311  is 
Hawed.  The  CEQ  argues  that  the 
Commission's  environmental  approach  under 
section  311  violates  NEPA  and  is  bad  public 
policy.  The  CEQ  and  the  National  Trust 
contend  that  the  Commission  has 
impermissibly  delegated  to  the  pipelines  its 
responsibility  to  ensure  compliance  with 
NEPA.  The  CEQ  alleges  the  same 
Commission  delegation  regarding  NHPA.  The 
APGA  believes  that  section  311  construction 
should  be  subject  to  the  same  prior 
environmental  review  as  required  for  section 
7  certificates.  The  National  Trust  proposes 
that  the  Commission  conduct  an 
environmental  assessment  with  respect  to 
each  section  311  project.  Miami  Valley 
proposes  full  NTPA  compliance  for  any  major 
construction.  This  would  include 
preconstruction  preparation  of  an 
environmental  assessment,  preconstruction 
circulation  of  the  assessment  for  public 
comment,  and  an  agency  decision  addressing 
and  mitigating  environmental  concerns,  or 
requiring  the  preparation  of  a  full 
environmental  impact  statement. 

The  CEQ.  Fish  and  Wildlife,  and  the 
National  Trust  advocate  rescinding  the 
automatic  construction  authority  under 
section  311.  The  CEQ,  Fish  and  Wildlife,  and 
the  NY  Task  Force  would  require  pipelines  to 
use  the  procedures  under  Part  157  for 
construction  authorization  for  section  311 
facilities. 

AGA  states  that  the  CEQ  and  Fish  and 
Wildlife  misunderstand  the  procedural  nature 
of  N'EPA,  the  nonjurisdictional  status  of 
construction  under  section  311  and  the 
substantial  environmental  compliance 
required  of  section  311  construction  under 
S  157.206(d).  AGA  argues  that  the 
Commission  has  refrained,  and  should 
continue  to  refrain,  from  exercising 
environmental  oversight  under  NEPA 
because  it  lacks  jurisdictional  authority  to  do 
otherwise. 

DOE.  AGA.  ANR,  INGAA,  Lone  Star. 
Southm,  and  Williams  share  the  view  that 
the  Commission's  current  automatic 
authorization  procedures  for  facilities 
authorized  by  section  311  are  working  well 
and  fully  comport  with  all  of  the 
requirements  of  the  NEPA.  DOE  strongly 
opposes  the  termination  of  automatic 
authorizations  for  section  311  projects,  or  any 


limitations  on  the  types  of  facilities  presently 
eligible  for  automatic  authorization. 

DOE  supports  Arkla's  proposal  to  adopt,  to 
the  extent  possible,  existing  section  311 
procedures  in  processing  section  7(c) 
applications  because  Commission  policy 
pursuant  to  section  311  does  not  violate 
NEPA  and  has  been  proven  to  be  sound 
public  policy.  DOE  states  that  the  procedural 
and  mitigation  requirements  of  {  157.206(d) 
represent  the  result  of  the  Commission's 
application  of  NEPA  to  section  311  activities. 
Similarly,  states  DOE.  the  EA  that  the 
Commission  is  preparing  with  respect  to  the 
current  proposed  rulemaking  will  serve  the 
same  function. 

United  and  Enron  object  to  any  move  by 
the  Commission  which  has  the  effect  of 
attaching  NGA  section  7  certificate 
conditions  to  the  authorization  of 
construction  under  NGPA  section  311.  Enron 
states  that  to  do  so  fails  to  recognize  that 
Congress  specifically  intended  that  section 
311  transportation  flow  unencumbered  and 
without  the  delays  inherent  in  section  7 
transportation  service. 

Tennessee  proposes  that  the  Commission 
revoke  S  284.3(c)  ■<*  to  end  authorization  for 
construction  under  section  311.  Tennessee 
contends  that  the  current  regulations  for 
section  311  construction  are  unnecessary, 
inefficient  and  legally  deficient.  Tennessee 
argues  that  they  are  unnecessary  because 
NGA  section  7  and  the  Commission's 
regulations  thereunder  provide  ample 
authority  for  interstate  pipeline  construction. 
Furthermore,  the  liberalization  and 
expedition  of  section  7  authorizations 
proposed  in  the  NOPR  further  undercut  any 
need  for  section  311  construction. 

Tennessee  states  that  the  current 
regulations  are  inefficient  because  the 
facilities  constructed  under  section  311  can 
be  used  only  for  transporting  gas  on  behalf  of 
certain  other  entities.  This,  argues  Tennessee, 
creates  a  class  of  limited-purpose  facilities 
which  is  contrary  to  congressional  intent  to 
integrate  interstate  and  intrastate  gas 
markets  and  to  eliminate  restrictions  on  the 
use  of  facilities. 

Tennessee  argues  that  S  284.3(c)  is  legally 
unsound  for  two  reasons.  First,  it  permits 
construction  of  facilities  of  any  size  or  scope 
without  section  7  certification  so  long  as  the 
facilities  are  used  for  section  311 
transportation.  This,  contends  Tennessee,  is 
contrary  to  congressional  intent  as  expressed 
in  Associated  Gas  Distributors  v.  FERC  ' ' 
that  section  311  would  create  only  a  "minor 
exception"  to  the  certification  requirements 
of  NGA  section  7  and  the  NGPA's  silence 
regarding  authority  for.  and  jurisdictional 
consequences  of.  construction  under  section 
311. 

Second,  Tennessee  states  that  each  time, 
the  Commission  has  addressed  the  issue  of 
construction  under  section  311.  in  Order  No 
46,  Order  No.  436  and  the  current  NOPR.  it 
has  recognized  that  its  authorization  of 
section  311  construction  by  rule  is  a  major 


*<■  18  C.F.R.  I  2e4.3(c)  states  that  the  NCA  does 
not  apply  to  facilities  used  solely  for  transportation 
authorized  by  .NGPA  section  311(a). 

' '  899  F.2d  1250  (D.C.  Cir.  1990). 
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federat  action  for  which  it  must  prepare  «i 
environmental  assessment.  Tennessee  argues 
that  NEPA  not  only  requires  environmental 
review  of  proposed  rules,  but  further  requires 
that  environmental  implications  be 
considered  with  respect  to  individual  mafor 
projects  undertaken  pursuant  to  those 
rules.** 

Tennessee  notes  that  coostnictioa  of 
facilities  for  section  311  trcinsportatioa  could 
be  accomplished  under  blanket  certificalcs 
1^  revising  the  definition  of  "eligible  facihty" 
in  the  Commission's  blanket  certificate 
regulations  in  i  157.202(b>)(2][i]  to  include  any 
facility  "that  is  necessary  to  provide  service* 
within  existing  certificated  or  otherwise 
authorized  volumes,  or  any  gas  supply 
facility."  '* 

INGAA  and  United  strongly  suppoii 
maintaining  section  311  as  currently 
implemented  by  the  Commission.  Jn  response 
to  those  commenters  who  assert  that  the 
Commission's  approach  to  environmental 
review  of  section  311  is  flawed,  INGAA 
states  that  the  Commission  complied  with 
NEPA  in  issuing  the  section  311  rules  by 
imposing  standard  environmental  conditions 
to  section  311  conslrucfion,  preparing  an  EA. 
and  issuing  a  FONSI.  By  complying  with  the 
standard  conditions,  a  pipeline  proceeds 
without  creating  a  significant  adverse  impact 
on  the  human  environment. 

INGAA  states  that  construction  under 
section  311  does  not  require  individualized 
approval.  Accordingly,  the  agency  does  not 
take  any  action  that  triggers  NEPA's  EIS 
requirement.  Furthermore,  §  157.206(d) 
requirements  are  adequate  environmental 
protective  measures  for  section  311 
construction. 

INGAA  contends  that  even  though  section 
311  procedures  are  self-implementing,  they  do 
not  impermissibly  delegate  any  Commission 
responsibilities  under  NEPA  or  NHPA. 
According  to  INGAA.  the  Commission 
fulfilled  those  responsibilities  when  it  issued 
the  section  311  rules.  Furthermore,  section 
311  construction  does  not  trigger  additional 
NEPA  responsibilities.  INGAA  states  that 
construction  under  section  311  does  not 
constitute  a  major  federal  action  under  NH>A 
and  therefore  no  EIS  is  required. 

INGAA  further  states  that  NHPA  does  not 
independently  apply  to  section  311 
construction.  NHPA  does  apply,  states 
INGAA,  through  S  157.206(d)  which  requires 
the  pipeline  to  comply  with  applicable  law, 
including  the  NHPA.  to  satisfy  NEPA 
obligations.  Columbia  argues  that  the  NHPA 
is  narrowly  worded  and  comes  into  play  only 
if  a  federal  agency  has  undertaken  a  project 
itself  or  has  the  authority  to  Ucense  a  project 
or  approve  expenditures  for  it.'*  It  states 


UMI 


' '  Cting  Scientists '  Inst  for  Public  Informarfon. 
Inc.  V.  AEC.  481  F^  1079  (D.C.  Cir.  1973>  •nd  Port 
of  Astoria.  Oregon  v.  Hodel.  595  F.2d  467  (9th  Cir. 
1979). 

' '  Tennessee's  reply  comments  at  p  3. 

'  *  Citing  Vieux  Carre  Property  Owners. 
Residents  »  Assocs..  Inc.  v.  Brown.  875  F.2d  453  (5th 
Cir..  1989)  and  Lee  r.  Thomburgh.  877  F.2d  1053 
(DC.  Cir.  1989). 


further  that  the  federal  agency's  invohrernent 
must  b«  substantial.  "-Cohimbta  argues  that, 
since  the  Commission's  authority  does  not 
extend  to  exempt  fadHties,  it  ia  donbtful  that 
the  NHPA  imposes  obligations  on  the 
Commission  with  regard  to  construction  of 
those  facilities. 

Columbia  fiirther  argues  that,  if  the 
Commission  adopts  the  NOPR's  treatment  of 
non-furisdictional  facihties  assoriated  with 
section  311  transportation,  it  should 
specifically  define  which  facihties  are  subject 
to  the  revised  regulations  and  exclude 
production  and  gathering  facilities  as  defined 
in  NGA  section  Ifb)  and  auxihary  and  tap 
facilities  under  |i  2.55  (a)  and  |d)  of  the 
Commission's  regulations. 
'  AGD  states  that  the  customers  of  interstate 
pipelines  may  be  substantially  affected  by 
the  pipeline's  construction  of  section  311 
facilities  since  such  construction  can  be 
major  and  can  also  involve  the  bypass  of 
LDCs  for  direct  service  to  their  industrial 
end-user  customers  by  interstate  pipelines. 
Therefore,  it  urges  the  Commission,  in 
furtherance  of  its  consumer  protection 
responsibilities,  to  maintain  a  30  day  prior 
notice  requirement  and  to  make  such  notice 
public. 

Columbia  and  El  Paso  request  that  the 
proposal  to  require  pipelines  to  file  evidence 
of  compliance  with  §  157.206(d)  at  least  45 
days  prior  to  construction  or  abandonment  of 
facilities  under  section  311  be  changed. 
Colombia  argues  that  this  requirement  means 
that  the  pipeline  must  receive  all  applicable 
clearances  before  giving  notice  to  the 
Commission  thus  creating  delay  before 
construction  can  commence.  Columbia 
proposes  that  the  NOPR  clarify  that  a 
pipeline  will  comply  with  section  157.206(d) 
prior  to  construction.  El  Paso  asks  that  if  the 
Commission  determines  that  it  is  necessary 
to  require  notice  prior  to  construction,  it 
exempt  minor  facilities. 

C.  Environmental  Issues 

1.  Suggestions  for  Streamlining  Process 

Commenters  made  a  wide  range  of 
suggestions  to  streamline  the  environmental 
review  process.  Many  of  these  suggestions 
are  already  encompassed  in  our  existing  rules 
and  we  are  adopting  others  at  this  time. 

Alabama-Tennessee  and  APGA  suggested 
that  we  codify  or  at  least  encourage  the  use 
of  prefiling  consultation,  which  allows 
applicants  to  consult  with  the  environmental 
staff  prior  to  filing  an  application.  Great 
Lakes  would  substitute  scoping  as  a  method 
of  defining  the  enviroimiental  data  that  is 
required  to  be  submitted  under  §  380.12. 

The  Siting  Council  suggests,  particularly  for 
projects  under  the  accelerated  authorization 
procedure  with  limited  protest  periods,  that 
S  2.69  be  amended  to  require  an  applicant  to 
notify  any  interested  state  agency  of 
proposed  construction  30  days  prior  to  the 
publication  of  the  landowner  notice  proposed 
in  the  NOPR. 

KN  Energy.  INGAA.  and  El  Paso  noted  that 
the  environmental  review  process  would  be 
accelerated  if  the  Commission  established 
project-specific  timetables  for  the  preparation 


'•  Citing  Tecfiworld  Dev.  Corp.  v.  D.C. 
Presemtion  League.  648  T.  Supp.  106  (D.D.C.  1986). 


of  environmental  documents.  They  argue  that 
such  timetables  would  assist  appKcants  in 
planning  other  phases  of  their  projects. 

INGAA  suggests  the  use  of  programmatic 
environmental  analyses  and  tiering  to  limit 
the  extent  of  the  analysis  required  for  specific 
projects,  arguing  that  by  adopting  a 
programntatic  approach  for  reviewing  minor 
facilities  and  similar  environmental  impActs, 
the  Commission  can  reduce  the  delays  and 
regulatory  burdens  of  projects  that  fall  within 
generic  categories. 

INGAA  also  suggests  that  environmental 
consultants  can  provide  a  resource-efficient 
tool  for  independent  review  of  proposed 
actions,  noting  that  CEQ  regulations  allow 
consultants,  selected  by  the  lead  agency  and 
paid  by  the  applicant,  to  prepare  an  EIS  or 
EA  under  certain  circumstances.  INGAA  and 
the  CEQ  comment  that  they  believe  that 
applicant-prepared  EAs  or  draft  ElSs  could 
be  submitted  with  the  pipeline  company's 
application,  thereby  reducing  cost  and 
delays. 

INGAA.  KN  Energy,  and  Enron  suggest  that 
the  Commission  differentiate  between  an  EA 
and  EIS  in  terms  of  the  information  required 
by  §  360.12  and  limit  the  information  required 
in  both  to  issues  raised  in  scoping.  El  Paso 
suggests  that  the  Commission's  staff  be 
limited  to  no  more  than  two  separate  and 
distinct  data  requests  per  application. 
Tennessee  characterizes  the  J  380.12 
information  requirements  as  costly  and 
burder»sonte. 

AGPA.  El  Pasa  Enron,  and  INGAA  express 
concern  about  the  criteria  by  which  an 
environmental  report  would  be  judged 
inadequate.  They  argue  that  an  apphcation 
should  not  be  rejected  unless  patently 
deficient,  and  note  that  some  information 
required  in  the  environmental  reports,  such 
as  field  survey  based  information,  is  difficult 
to  obtain  early  in  the  planning  phase. 

2.  Balancing  NEPA  Requirements 

Commenters  have  significantly  diverse 
views  of  the  Commission's  responsibilities  in 
implementing  NEPA.  On  one  hand,  CEQ 
objects  to  the  Commission's  method  of 
accelerating  the  traditional  7(c)  certification 
process  by  tailoring  the  level  of 
environmental  review  based  on  non- 
environmental  factors,  such  as  cost  or 
whether  protests  are  filed.  It  argues  that  the 
level  of  environmental  review  should  be 
based  on  the  potential  for  environmental 
impact,  it  incorrectly  states  that  traditional 
section  7(c)  applications  normally  require  an 
EIS.  The  CEQ  also  comments  that 
environmental  review  under  the  optional 
certificate  procedures  relies  only  on  the 
environmental  comphance  criteria  of 
§  157.206(d). 

INGAA  argues  that  NEPA  does  not  require 
the£ommission  to  elevate  environmental 
concerns  above  the  public  interest  and  that 
the  Commission  must  consider  environmental 
factors  on  an  equal  basis  with  other 
concerns.  It  argues  that  the  Commission  goes 
too  far  by  imposing  specific  environmental 
standard^  during  construction,  enforcing 
compliance  with  envirorunental  statutes  that 
other  agencies  independently  regulate,  and 
by  increasirrg  environmental  review  for 
certain  categories  of  construction  including 
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some  types  of  abandonment,  accelerated 
construction,  and  Section  311  construction. 

In  INGAA's  supplemental  comments  it 
reviews  what  the  Commission  does  in  terms 
of  its  environmental  review  as  compared  to 
other  agencies  and  the  CEQ  requirements. 
INGAA's  report  included  three  phases;  (1) 
review  and  analysis  of  documentation  and 
case  law  to  discover  how  projects  were 
determined  to  be  major  Federal  actions  with 
a  significant  environmental  impact:  (2) 
identification  of  problematic  aspects  of  the 
NEPA  review  process;  and  (3)  development  of 
recommendations.  According  to  INGAA's 
analysis,  our  process  deviates  significantly 
from  that  recommended  by  the  CEQ  and  from 
the  process  used  by  most  other  agencies. 

INGAA  focused  on  how  agencies  defme 
"major  Federal  action"  and  "significant 
environmental  impact"  and  found  that 
interpretation  of  the  phrase  "major  Federal 
actions  significantly  affecting  the 
environment"  involves  mixed  questions  of 
law  and  fact.  In  terms  of  defining  significant, 
the  mechanism  for  making  a  decision  as  to 
whether  a  significant  impact  has  or  will  occur 
as  a  result  of  a  proposed  project  and  an  EIS  is 
required  is  called  a  threshold  determination. 
This  determination  is  accomplished  through 
theEA. 

In  dealing  with  the  question  of  what  is 
significant,  the  agencies  contacted  admitted 
that  the  CEQ  definitions  were  vague  and  not 
easily  interpreted.  Almost  all  agencies  rely  on 
a  subjective  approach  with  their  personnel 
exercising  professional  judgment  when 
determining  what  is  significant.  NEPA  does 
not  define  either  major  Federal  action  or 
significant  environmental  impact.  The  CEQ 
regulations  in  section  1508.18  attempt  to 
delineate  what  is  a  major  Federal  action  by 
setting  forth  some  general  parameters. 
General  parameters  are  also  set  out  in 
section  150a27  for  the  term  significantly.  As 
INGAA  states,  "even  reading  and  fully 
comprehending  these  definitions  can  leave 
one  with  an  empty  feeling  when  trying  to 
label  the  wide  variety  of  projects  subject  to 
NEPA  review."  INGAA  concludes  that  "there 
is  no  clear  cut  mechanism  for  making  such 
determinations  (as  to  what  constitutes  a 
major  Federal  action,  etc.)  since  many  of  the 
conditions  required  for  them  change  with 
each  project  in  degree  if  not  in  texture." 

INGAA  states  that  there  are  several 
problems  with  the  Commission's 
environmental  review  process.  First,  it  does 
not  follow  CEQ  regulations  calling  for  the 
elimination  of  duplication  of  state  and  local 
regulatory  oversight.  According  to  INGAA. 
the  Commission  considers  that  its  review  of 
environmental  impacts  must  be  done  on  an 
independent  basis  and  thus,  it  cannot 
delegate  its  review  responsibilities  to  other 
agencies.  INGAA  cites  CEQ  guidelines  which 
provide  that  there  are  no  legal  obstacles  to 
delegation  of  collection  of  data  as  long  as  the 
agency  specifies  the  information  to  be 
submitted  and  undertakes  its  own  analysis  to 
assure  the  adequacy  and  objectivity  of  the 
data.  INGAA  also  states  that  the  Commission 
does  not  have  permitting  authorization  for 
environmental  statutes,  though  the 
Commission  often  acts  as  if  it  does.  Instead, 
the  Commission  should  rely  on  those 
agencies  with  primary  oversight  of  the 


environmental  resource  in  question  for 
impact  determinations  (i.e.  significance). 

Second.  INGAA  further  states  that  the 
Commission  second  guesses  or  reevaluate  an 
agency's  impact  determinations,  often 
causing  the  applicant  to  retrace  its  steps 
because  the  Commission  required  substantial 
additional  information  after  state  agencies 
have  given  final  approval  to  a  project  plan. 

Third.  INGAA  states  that  there  are  a 
number  of  CEQ  regulations  which  were  not 
incorporated  into  the  Commission's  NEPA 
implementation  and  which  are  not  being  used 
according  to  the  intent  of  the  CEQ 
regulations.  Following  page  301  of  INGAA's 
supplemental  comments  is  a  chart 
summarizing  those  CEQ  regulations. 

INGAA  concludes  that  in  terms  of  defining 
major  Federal  action  and  significant 
environmental  impact,  almost  no  one  has  any 
way  of  measuring  or  quantifying  impacts,  but 
relies  on  a  professional  judgement  approach, 
which  is  a  very  subjective  method  of  making 
threshold  determinations.  INGAA's  response 
is  to  develop  a  Matrix  of  Objective  (M  of  O) 
approach  that  includes  an  impact 
classification  and  quantification  mechanism. 
INGAA  feels  that  this  would  take  the 
guesswork  out  of  the  determination  of 
significance.  Under  the  M  of  O  approach  a  set 
of  numerical  weights  is  applied  to  specific 
categories  of  risk/impacts  along  with 
concrete  definitions  for  such  measurements. 
This  approach  would  provide  a  uniform 
system  that  would  take  the  guesswork  out  of 
risk/impact  assessment,  particularly  in  the 
pivotal  EA  phase.  INGAA  states  that  the  M 
of  O  approach  has  been  used  intermittently 
by  several  agencies,  most  notably  Fish  and 
Wildlife.  Starting  at  page  412  of  INGAA's 
supplemental  comments  is  a  suggested  M  of 
O  approach. 

3.  Nonjurisdictional  Facilities 

The  Commission  received  extensive 
comments  objecting  tg  the  proposed 
information  requirements  in  §S  157.211, 
157.212, 157.221  (now  §  157.219).  157.222  (now 
S  157.220).  and  380.12,  and  the  environmental 
comphance  requirements  of  S  157.206(d). 
AGA,  APGA,  AGD.  Columbia,  KN  Energy. 
Southern,  Texas  Gas,  and  United  argue  that 
the  Commission  does  not  have  the  authority 
under  NEPA  to  review  nonjurisdictional 
facilities  and  that  the  Commission's  view  of 
its  responsibilities  is  too  broad.  They  state 
that  the  specific  intentions  and  goals  of  the 
review  process  should  be  clarified.  Those 
commenters  equate  our  information 
requirements  with  the  intent  to  review  each 
nonjurisdictional  facility.  Fish  and  Wildlife 
argues  that  the  Commission  should  not  limit 
its  review  to  "inextricably  related"  facilities. 

ANR,  AGD,  and  Long  Island  argue  that  the 
Commission  ignores  or  does  not  sufficiently 
rely  on  local,  state,  and  other  Federal  reviews 
that  may  be  required  for  nonjurisdictional 
facilities.  Northwest,  Southern,  and  Transco 
argue  that  it  is  unreasonable  to  require  the 
jurisdictional  applicant  to  act  as  a 
Commission  designee  in  obtaining 
information  about  nonjurisdictional  facilities. 
They  also  object  to  the  requirement  that  they 
certify  the  actions  of  nonjurisdictional 
entities. 


4.  Endangered  Species  Act 

CPUC,  Natural,  and  Transco  object  to  the 
Commission's  proposed  regulations  goveniing 
compliance  with  the  Endangered  Species  Act 
pursuant  to  §  157.221  (now  (  157.219).  Most 
industry  commenters  question  the  need  for 
consultation  with  Fish  and  Wildlife  when 
that  service  has  given  blanket  clearances, 
while  one  commenter  suggests  that  Fish  and 
Wildlife  be  contacted  regardless  of  the 
issuance  of  a  blanket  clearance.  In  general, 
the  commenters  argue  that  the  Commission's 
regulations  requiring  the  applicants  to  act  as 
non-Federal  representatives  to  contact  the 
appropriate  regional  offices  of  Fish  and 
Wildlife  or  the  National  Marine  Fisheries 
Service  (NMFS)  to  initiate  informal 
consultation  for  each  specific  project  defeats 
the  purpose  of  a  blanket  clearance  from  those 
Federal  agencies.  Finally,  Fish  and  Wildlife 
requests  clarification  on  when  the  applicant 
could  act  as  a  non-Federal  representative 
during  the  consultation  process  with  Fish  and 
Wildlife  and  NMFS. 

5.  Cultural  Resource  Procedures 

Many  comments  object  to  the  proposed 
cultural  resource  review  procedures  in 
SS  157.222  (now  {  157.220)  and  380.12(c)(4). 
The  Advisory  Council  and  National  Trust    ' 
state  that  the  proposed  rules  inadequately 
provide  for  compliance  with  Section  106  of 
the  NHPA  and  that  issuance  of  certificates, 
including  blanket  certificates,  must  await 
completion  of  Section  106  compliance.  The 
National  Trust  and  INGAA  argue,  albeit  on 
opposing  sides  of  the  issue,  that  the 
Commission's  view  of  its  NHPA  review  and 
approval  role  is  out  of  scope  with  the  intent 
and  case  law  interpretations  of  Section  106. 

AGA.  Bussey.  and  El  Paso  suggest  that 
Commission's  review  and  approval  role  is 
duplicative  of  the  SHPO's  and  therefore 
unnecessary,  and.  because  the  Commission 
does  not  authorize  expenditure  of  Federal 
funds,  beyond  the  scope  of  Section  106. 
Columbia  and  Tennessee  express  concern 
that  the  NHPA  procedures  may  prove 
burdensome  to  the  SHPOs. 

6.  Proximity  to  Residences 

Algonquin,  Transco,  AGD,  Enron,  and 
Williams  object  to  precluding  use  of  the 
automatic  authorization  procedures  for 
construction  of  facilities  regardless  of  size  or 
cost  that  involves  removal  of  existing 
facilities  and  construction  of  facilities  in 
urban  or  residential  areas.  They  argue  thai 
excluding  automatic  authorization  of 
facilities  that  are  located  in  residential  areds 
where  the  existing  or  proposed  right-of-way 
is  within  50  feet  of  an  existing  permanent 
residence  and  defining  that  residence  as  a 
"sensitive  environmental  area."  would 
effectively  preclude  speedy  construction  ot 
minor  facilities  especially  in  the  more 
developed  Eastern  United  States. 

ANR,  National  Fuel,  Columbia,  and  Arklu. 
while  not  rejecting  the  notion  that 
construction  near  residences  could  have 
significant  effects,  object  to  the  SO-foot 
criterion  as  being  arbitrary  and  suggested 
that  it  be  clarified.  They  contend  that  one 
residence  within  50  feet  of  the  existing  or 
proposed  construction  right-of  way  does  not 
justify  prechision  from  automatic 
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authorization,  and  because  right-of-way 
widths  are  variable,  the  distance  criterion 
should  be  well-defined.  They  also  comment 
that  it  shouki  only  apply  to  new  constractioo. 
not  replacement  or  rearrangement  in 
previously  existing  rights-of-way.  Finally, 
Arkta  and  Northwest  argue  that  the  SO-foot 
residential  criterion  would  conflict  with 
NGPSA  safety  requirements. 

7.  PCO  Contamination 

INCAA  contends  that  the  Commission 
should  not  include  the  Toxic  Substance 
Control  Act  on  the  list  of  statutes  to  be 
corepUed  with  under  J  137.206(d)  because 
EPA  has  the  statutory  obhgation  to  ensure 
compliance  with  that  Act.  Great  Lakes. 
Transco.  and  Algonquin  argue  that  the 
wording  "may  be  contaminated"  in  proposed 
S  157.203(b)(2)  would  effectively  eliminate 
processing  of  facilities  under  the  automatic 
authorization  procedures  because  of  the 
difficulty  in  defining  what  may  be 
contaminated.  They  also  argue  that  the 
determination  of  contamination  should  be  teft 
to  EPA. 

8.  Landowner  NotificatioD 

Many  commenters  object  to  our  proposal 
that  notification  of  proposed  construction  be 
published  once  in  a  daily  or  weekly 
newspaper  of  general  circulation  in  each 
county  in  which  construction  will  be  located 
at  least  six  weeks  prior  to  the  beginning  of 
any  activity  authorized  under  the  automatic 
procedures  of  i  157.208(a).  They  also  object 
to  the  proposal  that  the  certificate  holder 
certify  such  notification  has  been  made 
within  five  days  of  filing  a  request  or 
application  under  %  157.208(b)  (previonsly 
proposed  S  157.219)  or  Subpart  A  of  Part  157 
and  by  adding  proposed  §S  157.206(d)(10)  and 
380.12(c)(1Xk). 

Arkla,  Transca  United,  and  Williston 
Basin  argue  that  these  requirements  would 
effectively  eliminate  the  automatic 
authorization  procedure;  would  be 
unnecessary  because  companies  routinely 
notify  landowners  in  the  norma)  course  of 
business  and  because  review  agencies  are 
aware  of  projects  through  the  permits  and 
approvals  that  are  required.  Several  of  these 
commenters  state  that  the  notification 
requirement  would  encourage  frivolous 
objections  by  those  not  directly  affected.  To 
the  extent  that  they  believe  that  the 
requirement  would  delay  emergency 
replacement,  Enron  and  WilKston  Basin  state 
that  it  would  be  in  conflict  with  safety 
requirements  of  the  NGPSA.  Some 
commenters  also  contend  that  preparing  ' 
notices  and  pubKcations  would  be  too  costly. 

Fish  and  Wildlife  and  EPA  argue  that  ojit 
notification  requirements  do  not  go  far 
enough  and  should  be  extended  to  individual 
notification  of  landowners  and 
environmental  review  and  regulatory 
agencies. 

9.  Interaction  With  Other  Agencies 

INGAA  and  KN  Energy  argue  that  the 
environmental  review  process  would  be 
accelerated  if  the  Commission  did  not 
duplicate  the  work  of  other  Federal  and  state 
regulatory  agencies  which  are  mandated  to 
enforce  specific  statutes.  Great  Lakes 
suggests  that  the  Commission's  rde  be 


limited  to  reviewing  determinations  of  other 
agencies. 

10.  Section  2.69  Comments 

ANR,  Cdumhia.  El  Paso,  Illinois,  and 
Texas  Gas  object  to  the  proposed  change 
prohibiting  the  use  of  chemicals  for  weed 
control.  The  reasons  they  cite  include 
existing  Federal  and  state  regulations  which 
provide  environmental  protection, 
inaccessibility  of  some  right-of-way  locations 
to  other  means  of  weed  control,  and  cost 

National  Fuel.  Texas  Gas,  and  Transco 
suggest  wording  changes  pertaining  to 
avoidance  of  cultural  resources,  parks,  and 
similar  facilities,  the  use  of  screen  plantings, 
and  the  harmonious  setting  of  aboveground 
facilities.  Others  suggest  maintaining  the 
existing  regulation.  Illinois  suggests  wording 
changes  to  protect  agricultural  resources  to 
the  exclusion  of  other  resources.  Arkla,  El 
Pasa  National  Fuel,  Texas  Gas,  and  Transco 
object  to  the  ptreference  stated  in 
§  2.68(b){3Kvi)  to  underground  storage  tanks. 
Finally,  Northwest  questions  whether  the 
provisions  of  i  2.69  are  guidelines  or  binding 
regulations. 

11.  Miscellaneous  Part  157  Comments 

Algonquin  objects  to  the  information 
requirements  of  the  proposed  rule  under 
S§  157.211. 157.212.  and  157.216,  Staling  that 
the  information  required  is  too  costly  to 
prepare,  unnecessary,  and  (in  the  case  of 
nonjurisdictional  facilities)  burdensome. 
Aikla  objects  to  the  requirement  that  the 
resource  reports  described  in  S  380.12  be 
submitted  for  accelerated  construction 
authorization  under  5  157.219. 

Arkla  and  Tennessee  object  to  having  to 
provide  an  environmental  report  for  prior 
notice  projects,  and,  in  addition,  comply  with 
the  environmental  conditions  of  §  157.206(d). 
They  argue  that  by  complying  with  the 
information  requirements  of  }  38ai2,  project- 
specific  mitigation  measures  could  be 
identified  that  would  obviate  the  need  for  the 
S  157.206(d)  conditions. 

Similarly,  Tennessee  argues  that  making 
compliance  with  the  Commission's  Erosion 
Control  Revegetation  and  Maintenance  Plan 
and  Stream  and  Wetland  Construction  and 
Mitigation  Procedures  contained  in  58  38ai3 
and  380.14  a  mandatory  part  of  §  157.206(d)  is 
more  restrictive  than  traditional  7(c) 
application  requirements,  where  deviations 
are  allowed. 

National  Fuel  Kem  River,  Northwest, 
Tennessee,  and  Transco  argue  that  the 
definition  of  "sensitive  environmental  area" 
in  5 157.202(b)(llKi)  should  not  be  expanded 
to  rnchide  "suitable"  habitat  for  endangered 
or  threatened  species  under  the  Endangered 
Species  Act  They  contended  that  "suitable"* 
is  too  broad  a  term  because  it  can  include  an 
area  where  an  endangered  species  has  never 
been  known  to  exist 

The  EPA  comments  that  the  automatic 
authorization  procedures  under  §§  157.203(b) 
and  157.208(a)  do  not  provide  for  an  adequate 
level  of  envirorunental  review.  It  contends 
that  construction  of  faciKties  under  these 
procedures  can  proceed  without  further 
Commission  review  or  independent  analysis 
to  determine  potentially  significant  adverse 
impacts,  and  woald  have  no  analysis  of 
alternatives. 


Great  Lakes  questions  1 157.206(d)(5j  as  fa 
whether  exceeding  an  Ldn  of  55  dBA  at  any 
noise-sensitive  area  was  applicable  to 
existing  compressor  operaKons. 

Great  Lakes  and  ANR  object  to  the 
requirement  that  all  permits  be  obtained  prior 
to  construction,  installation,  or  abandonment 
of  any  facility  automatically  authorized 
pursuant  to  1 157.203(b).  They  argue  that 
flexibility  should  be  allowed  in  authorizing 
construction  of  segments  of  the  project  for 
which  all  permits  have  been  obtained  to 
avoid  unnecessary  construction  delays  and  to 
meet  a  mandated  time  window  for 
constructioa  at.  for  example,  a  sensitive  river 
crossing.  Further,  some  permits,  such  as  those 
for  road  or  stream  crossings  or  testing  of 
hydrostatic  water,  can  only  be  obtained 
shortly  before  actual  construction. 

The  NY  Task  Force  would  expand  the 
provisions  of  i  157.203(b)(2)  to  include 
hazardous  substances  and  endangered  and 
threatened  species,  and  expand 
S  157.208(a)(2)  to  include  hazardous 
substances,  endangered  and  threatened 
species,  and  any  natural  archaeological  or 
historic  resources  that  may  be  encountered. 

12.  Part  380  Commenia 

a.  Resource  Report  1.  In  general,  most 
comments  regarding  information  submittal 
for  the  general  project  description  pertain  to 
the  level  of  detail  available  to  the  applicant 
at  the  time  of  application  submittal. 
Tennessee  and  Great  Lakes  object  to 
providing  descriptions,  location  maps,  and 
land  requirement  information  for  construction 
support  areas  (e.g.,  pipe  storage  yards, 
staging  areas),  stating  that  this  information 
can  only  be  obtained  after  preliminary 
engineering  has  been  completed,  access  to 
the  construction  right-of-way  and  nearby 
lands  has  been  obtained,  and  the 
construction  contractor  has  been  involved. 
They  also  object  to  the  requirement  to 
provide  construction  and  mitigation  plans 
prior  to  conducting  detailed  engineering 
studies  using  data  obtained  from  on-sfte 
surveys. 

The  NY  Task  Force  requests  that 
landowner  notification  be  required  in 
conjunction  with  the  application  submittal, 
while  Columbia  argues  that  the  requirement 
to  certify  within  5  days  of  filing  an 
application  that  it  has  published  notice  of  the 
proposed  construction  once  in  a  daily  or 
weekly  newspaper  in  each  county  where 
construction  would  occur  is  overly 
burdensome.  Columbia  contends  that  many 
apphcants  already  serve  adequate  notice  to 
the  landowners  through  contact  with  state 
and  local  agencies,  during  right-of-way 
acquisition  negotiations,  and  during 
preconstruction  meetings  with  local 
government  officials  and  landowner 

Columbia,  Great  Lakes,  Transco,  ^nd  the 
NY  Task  Force  suggest  minor  changes  which 
include  eliminating  the  need  to  identify  noise- 
sensitive  receptors  ovyned  by  the  applicant 
within  a  compressor  station  site,  clarifying 
the  requirement  to  describe  only 
nonjurisdictional  facibties  integrally  related 
to  the  proposed  action,  qualifying  the 
meaning  of  "current"  aerial  photography, 
clarifying  the  requirement  to  describe  where 
explosives  are  "Kkely"  to  be  used,  limiting 
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the  dennition  of  access  roads  to  only  "new" 
access  road  locations,  and  adding  croplands 
to  the  description  of  areas  where  special 
construction  and  restoration  procedures  may 
be  used.  Finally,  Tennessee  objects  to  the 
proposal  that  non-linear  facilities  be  shown 
on  l:3.600-8Gale  maps,  indicating  that  such 
maps  are  not  readily  available. 

b.  Resource  Report  Z  Comments  on  the 
resource  report  on  water  use  and  quality 
pertain  primarily  to  the  unavailability  of 
required  information.  For  example.  Great 
Lakes,  Tennessee,  and  the  NY  Task  Force 
argue  that  wetland  information  is  not  always 
readily  available,  particularly  from  National 
Wetland  Inventory  (NWI)  maps  and  state- 
issued  wetland  maps. 

Another  comment  relevant  to  the 
availability  of  site^specific  information 
concerns  the  quality  of  hydrostatic  test  water 
and  water  quality  treatments  that  would  be 
required  of  such  test  water.  One  commenter 
argues  that  availability  of  this  information  is 
highly  dependent  on  environmental 
conditions  at  the  time  of  testing. 

Great  Lakes.  Algonquia  and  the  NY  Task 
Force  reason  that  specific  procedures  for 
handling  and  disposing  of  contaminated  soils 
or  groundwater,  identifying  locations  for 
storage  of  fuels  and  lubricants,  and  disposing 
of  all  construction  waste  materials  cannot  be 
provided  at  the  time  of  application  submittal 
since  these  procedures  must  be  developed  in 
coordination  with  other  Federal,  state,  and 
local  agencies. 

The  NY  Task  Force  expresses  concern 
regarding  implementation  of  further 
restrictions  of  the  site  designated  for  the 
storage  of  fuels  and  lubricants  and  for  the 
refueling,  lubrication,  and  washing  of 
construction  equipment 

Finally,  Columbia,  Texas  Gas,  and 
Algonquin  suggest  that  since  the  Commission 
has  standardized  stream  and  wetland 
construction  procedures,  the  applicant  should 
not  be  required  to  provide  a  description  of 
the  crossing  methodology  for  each  proposed 
individual  surface  water  or  wetland  crossing. 

c.  Resource  Report  3.  Comments  on  this 
section  pertain  to  the  schedule  of  the 
development  of  mitigation  plans  and  the 
interaction  and  coordination  of  other 
agencies  in  the  review  and  approval  of  these 
plans.  Tennessee  and  Great  Lakes  argue  that 
it  is  not  realistic  to  expect  applicants  to 
identify  specific  mitigation  procedures  and 
provide  agency  comments  on  those 
procedures  in  their  application.  They  would 
prefer  to  remain  flexible  in  identifying  time 
constraints  (i.e..  construction  windows)  to 
allow  adequate  review  and  comment  by  state 
and  local  agencies. 

Other  arguments  against  development  of 
mitigation  plans  prior  to  filing  an  application 
raise  the  problem  of  obtaining  access  to 
private  properties. 

d.  Resource  Report  4.  Bussey,  Columbia, 
and  Ei  Paso  describe  the  proposed  reporting 
requirements  of  the  resource  report  on 
cultural  resources  for  both  NEPA  and  NHPA 
as  being  duplicative,  too  costly,  overly 
speciflc,  and  onerous,  regarding  sensitivity 
ranking  and  mapping.  Columbia  and  Bussey 
suggest  that  these  requirements  would 
burden  Commission  review  of  projects. 

e.  Resource  Reports  5.8,7.8,  9.  and  10.  The 
Commission  received  only  minor  comments 


on  these  resource  reports.  CPUC  suggests 
that  the  resource  report  on  socioeconomics 
be  revised  to  require  assessment  of  the 
expenditures  required  to  maintain  public 
services  at  the  preconstruction  level.  Transco 
suggests  that  the  resource  report  on  geology 
be  revised  to  avoid  overstating  the  potential 
damage  of  controlled  blasting  on  water  wells, 
springs,  wetlands,  and  structures.  Other 
commenters  address  the  soil  information 
requirements,  suggesting  the  use  of  certain 
erosion  control  procedures  as  alternatives  to 
the  required  erosion  control  and  revegelation 
methods  outlined  in  S  380.13  of  the  new  rule. 

Illinois,  the  NY  Task  Force,  and  Columbia 
suggest  the  use  of  soil  mapping  units  rather 
than  soil  associations  to  assess  the  impact  of 
pipeline  construction  on  local  soils.  Another 
commenter  argue  that  the  request  for  soil 
association  information  was  extraneous, 
since  detailed  information  is  already  required 
for  hazardous  areas  (e.g.,  landslide  or  soil 
liquefaction  potential)  and  for  areas  with 
highly  erodible  soils.  The  NY  Task  Force 
argues  that  the  Commission  should  identify 
soils  of  statewide  importance  when 
considering  prime  or  unique  soils,  and  that 
these  soils  should  be  identified  for  all 
proposed  facilities,  not  just  for  above  ground 
facihty  locations. 

With  regard  to  the  resource  report  on  land 
use,  recreation,  and  aesthetics,  the  NY  Task 
Force  suggests  additions  to  the  classifications 
and  types  of  land  uses  to  be  identified  to 
include  argicultural  uses,  sugar  maple  stands, 
and  old-growth  timber. 

Arkla,  Enron,  and  Columbia  are  concerned 
that  the  information  required  in  the  resource 
report  on  air  and  noise  quality  would  limit 
noise  levels  of  existing  compressor  facilities 
to  a  day-night  sound  level  (Ldn)  of  55  dBA. 
Conversely,  the  NY  Task  Force  wants  the 
resource  report  changed  to  clearly  limit  the 
noise  level  to  55  dBA  for  any  expanded 
compressor  station.  Tennessee  and  Columbia 
argue  that  noise-sensitive  areas  within  the 
fenceline  of  a  faciUty  owned  by  an  applicant 
should  not  be  shown  on  the  required  plot 
plans  or  be  considered  as  noise-sensitive 
areas.  They  also  contend  that  it  would  be 
burdensome  to  provide  level  surveys  while 
compressors  are  at  full  load  since  some 
stations  may  never  be  operated  at  full  load  or 
may  be  operated  at  full  load  very 
infrequently.  Tennessee  argues  that  specific 
details  regarding  equipment  and  specific 
mitigation  measures  cannot  be  provided  until 
particular  types  and  sizes  of  equipment  have 
been  selected  and  detailed  design  completed. 

Texas  Gas  objects  to  the  information 
required  in  the  resource  report  pertaining  to 
alternatives  that  would  use  other  pipeline 
systems,  contending  that  the  Commission 
should  rely  on  industry  to  have  already 
considered  all  alternative  pipeline  systems 
and  chosen  the  most  economical  and  efficient 
way  to  serve  an  applicant's  needs. 

/.  Resource  Reports  11, 12  and  13.  Transco 
suggests  that  the  resource  report  on  reliability 
and  safety  unnecessary  since  all  projects 
must  comply  with  the  Federal  safety 
regulations  administered  by  DOT. 

Columbia  LNG  and  Southern  Energy 
oppose  the  requirement  In  the  resource  report 
on  engineering  and  design  material  that 
recommissioned  LNG  facilities  meet  the 


engineering  and  design  standards  applicable 
to  new  facilities.  Columbia  LNG  also 
questions  the  quantity  of  information  that 
must  be  provided  to  meet  the  level  of  detail 
required  by  this  report. 

g.  Section  380.13  Erosion  Control 
Revegetation.  and  Maintenance  Plan  and 
Section  38a  14  Stream  and  Wetland 
Construction  Procedures.  A  great  many 
commenters  addressed  proposed  i  380.13,  the 
Erosion  Control.  Revegetation.  and 
Maintenance  Plan  (ECR&MP)  and  §  380.14. 
the  Stream  and  Wetland  Construction  and 
Mitigation  Procedures  (SWCAMP).  EPA  and 
the  NY  Task  Force  express  complete  support 
for  the  ECR&MP  and  the  SWCftMP.  These 
conunenters  also  provided  wording  changes. 
United,  on  the  other  hand,  states  that  the 
Commission  has  no  statutory  authority  to 
impose  such  requirements. 

Algonquin.  National  Fuel,  and  Texas  Gas 
are  concerned  that  portions  of  the  ECR&MP 
might  hamper  their  ability  to  comply  with  the 
requirements  of  DOTs  pipeline  safety 
regulations  particularly  the  right-of-way 
maintenance  requirements  in  the  ECR&MP. 

AGA.  Algonquin.  Columbia.  El  Paso.  Enron, 
INGAA,  Kern  River,  Natural.  Northwest 
Pacific  Gas,  and  Tennessee  express  concerns 
over  the  inflexible  structure  of  the  ECR&MP 
and/or  the  SWC&MP.  Northwest  and 
Willianu  state  that  the  ECR&MP  should  defer 
to  private  landowner  requirements  while 
Enron  states  that  the  SWC&MP  should  do 
likewise. 

EPA  and  the  NY  Task  Force  express 
complete  support  for  the  SWC&MP  and 
suggested  certain  wording  changes. 
Algonquin,  Natiu-al,  Pacific  Gas.  Tennessee. 
Texas  Gas.  and  Transco  comment  on  the 
scheduling  of  construction  windows. 

Algonquin.  INGAA,  Natural,  Pacific  Gas, 
and  Transco  argue  that  a  greater  role  should 
be  played  by  the  various  Federal 
departments,  state  agencies  and  private 
organizations  that  are  consulted  during  the 
review  of  an  application.  The  industry  is 
generally  opposed  to  instream  construction 
restrictions.  Algonquin,  Columbia,  National 
Fuel,  Texas  Gas,  and  Transco  comment  on 
the  right-of-way  maintenance  restrictions, 
primarily  with  respect  to  perceived  conflicts 
with  DOT  regulations. 

Three  commenters  contend  that  in  light  of 
the  restrictions  on  stump  removal  and/or  the 
installation  of  riprap  for  construction  in 
wetlands  could  make  it  difficult  to  provide  * 
safe  working  environment  for  company 
personnel. 

Algonquin.  Columbia,  Natural,  Tennessee, 
Texas  Gas.  and  Transco  oppose  the 
requirement  to  hydrostatically  test  all 
pipelines  prior  to  their  installation  across 
streams  and  wetlands. 

D.  Commission  Policy  on  Phasing  of  the 
Certificate  Process,  Incomplete  Applications, 
and  Competitive  Proposals 

1.  Phasing 

Many  commenters  support  the  concept  of 
phasing  to  expedite  processing  of  certificate 
applications  but  believe  that  the  proposed 
phasing  needs  to  be  altered  to  accomplish 
that  goal.  For  example.  El  Paso  contends  that 
phasing  will  be  no  more  expeditious  than  the 
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optional  certincate  process  because  each 
preliminary  order,  as  well  as  the  final  order, 
would  be  subject  to  rehearing.  It  suggests  that 
the  Commission  address  the  phase  one 
rehearing  requests  shortly  after  they  have 
been  Tiled.  ANR  comments  that  phasing 
would  be  more  beneficial  if  the 
determinations  made  in  each  phase  were  not 
subject  to  challenge  in  the  final  phasing  order 
unless  the  final  order  has  a  substantial 
impact  on  the  earlier  determinations.  INGAA 
suggests  that  the  Commission  treat 
preliminary  findings  on  non-environmental 
issues  as  binding  unless  clearly  erroneous  or 
unless  the  Commission  decision  on 
environmental  issues  requires  wholesale 
reconsideration  of  a  project.  This,  according 
to  INGAA,  would  further  the  Commission's 
goals  in  phased  orders — to  aid  the  pipehne  in 
making  contractual  and  financial 
arrangements. 

Enron  proposes  that  the  Commission  issue 
a  7(c)  certificate  on  non-environmental  issues 
conditioned  only  on  the  order  addressing 
environmental  issues,  within  60  days  of  the 
application's  filing.  Then  the  Commission 
would  issue  a  certificate  order  on  the 
environmental  issues  within  6  months  of  the 
application's  filing  with  no  rehearing  of  the 
non-environmental  issues. 

KN  Energy  comments  that  the  proposed 
phasing  will  not  expedite  the  processing  of 
certificate  applications  without  the  following 
alterations:  (1)  phase  only  clearly  complex 
applications  that  raise  significant 
environmental  impact  issues;  (2)  phase  only 
those  projects  whose  applicants  request 
phasing;  and  (3)  set  deadlines  of  2  months  for 
issuance  of  the  initial  order  and  6  months 
after  the  initial  order  for  issuance  of  the  final 
order. 

Several  commenters  note  that  the 
environmental  review  process  causes  delays. 
To  enable  the  environmental  review  to 
proceed  more  rapidly,  Enron  suggests  that,  if 
requested  by  applicants,  the  Commission  hire 
an  environmental  consulting  firm  to  work 
under  staffs  direction  to  coordinate' the 
analysis  and  prepare  the  necessary 
environmental  reports.  Exxon  urges  the 
Commission  to  adhere  to  an  efficient 
environmental  review  procedure  so  that,  to 
the  extent  feasible,  the  environmental  review 
is  completed  within  approximately  the  same 
time  frame  as  the  rest  of  the  certificate 
process.  INGAA  requests  clarification  that 
the  environmental  review  can  proceed  at  the 
same  time  as  the  Commission  considers  the 
non-environmental  issues  in  phase  one 
consistent  with  CEQ's  requirement  that 
consideration  of  environmental  impacts  begin 
as  early  as  possible  in  an  agency's 
decisionmaking  process. 

The  CEQ,  Fish  and  Wildlife,  the  National 
Trust,  and  the  NY  Task  Force  express 
concern  that  the  preliminary  findings  on  non- 
environmental  issues  in  phase  one  will 
predetermine  the  final  outcome  of  the 
environmental  review.  The  CEQ  opposes  the 
phasing  proposal  and  states  that  it  transforms 
the  Commission's  obligations  under  NEPA 
into  little  more  than  a  mitigation  measure. 

The  NY  Task  Force  suggests  that  when  the 
Commission  finds  that  a  project  would  have 
a  substantial  environmental  impact,  the  final 
determination  of  the  non-environmental 


phase  of  the  proceeding  should  await  the 
required  evaluation  of  alternatives. 

The  National  Trust  opposes  the  proposed 
phasing  procedures  because  it  believes  that  it 
is  a  violation  of  NEPA  and  NHPA  to  issue  the 
phase  I  certificate,  which  it  refers  to  as  a  final 
certificate,  resolving  all  regulatory  issues 
other  than  environmental  impacts,  prior  to 
completion  of  the  NEPA  and  the  NHPA 
process.  According  to  the  National  Trust, 
allowing  applicants  to  arrange  financing  and 
initiate  contract  negotiations  after  the  phase 
one  certification  would  prejudice  the 
consideration  of  impacts  and  alternatives  in 
violation  of  NEPA.  It  states  that  CEQ 
regulations  "  and  case  law  "  expressly 
require  agencies  to  begin  the  NEPA  process 
early  enough  to  be  an  important  contribution 
in  the  decisionmaking  process  and  not  used 
to  justify  decisions  already  made. 

ANR,  INGAA,  Transco,  and  Arkla  contend 
that  the  preliminary  order  does  not  determine 
the  outcome,  irretrievably  commit  agency 
resources  to  a  particular  project,  or  eliminate 
consideration  of  alternatives.  ANR  points  out 
that  the  Commission,  in  the  NOPR, 
emphasizes  that  any  preliminary  order  would 
be  "transitory  and  would  not  translate  into 
certificate  authorization  until  a  final  order  is 
issued  based  upon  the  complete  record."  " 

INGAA,  in  its  reply  comments,  also  cites 
the  NOPR  '•  and  the  Commission's 
experience  with  prior  certificate 
applications  *°  to  support  the  above 
contention.  Moreover,  INGAA  points  out  that 
the  Commission  can,  at  any  time  after 
preliminary  findings,  disapprove  an  entire 
project  (the  no-action  alternative),  set 
mitigation  conditions  for  that  project,  or 
approve  the  project.  Transco  contends  that 
phasing  will  expedite  identification  of 
environmental  problems  early  in  the  process 
and  thus  will  avoid  delays  attributable  to 
environmental  impact  avoidance  after  a 
certificate  is  issued. 

Arkla  disagrees  with  the  CEQ's  and  the 
National  Trust's  argument  that  the  phasing  of 
the  certificate  process  violates  NEPA.  Arkla 
contends  that,  contrary  to  National  Trust's 
claim,  the  initial  order  in  the  phasing  process 
is  not  a  final  certificate  and  any  order  with 


'•  40  CFR  1500.2(c).  1506.1(c),  1506.1(c)(3),  1506.1, 
and  lS06.2(f). 

"  Scientists'  Institute  for  Public  Information.  Inc. 
V.  Atomic  Energy  Commission,  461  F.2d  1079  (D.C. 
Cir.  1973). 

"  55  PR  33027  (Aug.  13, 1990). 

■'  The  NOPR  states  that  the  Commission 
analyzes  environmental  impacts  fully  before 
authorizing  construction  "[b|y  subjecting 
preliminary  findings  on  non-environmental  issues  to 
a  final  certificate  order  based  upon  a  complete 
evaluation  of  all  relevant  factors."  55  FR  33027, 
33043  (Aug.  13, 1990). 

"  Citing  Delta  Pipeline  Co.,  52  FERC 1 61.004 
(1990)  ("Our  preliminary  determinations  concerning 
.  .  .  (this)  project  and  other  applications  are  not  in 
lieu  of  a  final  certificate  order,  however,  and  in  no 
way  diminish  the  importance  of  environmental 
factors.  Any  decision  based  on  nonenvironmental 
issues  does  not  translate  into  certificate 
authorization  until  evaluation  of  the  environmental 
issues  is  completed  and  a  final  decision  is  reached 
based  on  the  complete  record.  Issuance  of  final 
certificate  authority  based  on  a  determination  of  the 
public  interest  must  rest  on  a  complete  evaluation  of 
all  relevant  factors,  including  the  environment. 


respect  to  a  construction  project  will  become 
final  only  after  the  completion  of  the 
environmental  review  phase. 

INGAA  also  argues  that  comments 
opposing  phasing  not  only  misunderstand  the 
process  but  also  overlook  the  real  benefit  of 
phasing — to  assist  pipeline  companies  in 
lining  up  financing  and  shippers.*'  INGAA 
states  that  because  construction  costs  are  so 
high,  its  members  must  begin  discussing 
customer  and  financing  arrangements  prior  to 
facility  construction  regardless  of 
environmental  issues  that  may  arise.  This, 
states  INGAA,  gives  pipelines  more 
regulatory  certainty  on  relevant  financial  and 
economic  issues.  Furthermore,  states  ANR, 
although  an  applicant  may  choose  to  rely  on 
the  preliminary  order  to  arrange  financing  or 
alter  contracts,  it  bears  the  risk  that  the 
Commission  will  endorse  some  alternative  to 
the  project  in  the  final  order  which  may 
invalidate  the  action  the  applicant  has  taken 
in  the  interim.  ANR  contends  that  phasing 
can  expedite  certification  without  adverse 
environmental  consequences  because  the 
preliminary  order  will  tell  the  applicant 
whether  it  needs  to  change  its  business  plan, 
how  to  change  it,  and  provide  additional  time 
to  make  these  changes  prior  to  issuance  of  a 
final  order. 

The  IPAA  states  that  phasing  will  tend  to 
delay  the  ultimate  completion  of  the 
Commission's  work  especially  since  the 
environmental  phase  must  include 
consideration  of  the  "no-action"  alternative 
which  could  duplicate  some  of  the  work 
involved  in  the  non-environmental  stage. 
Kern  River  contends  that  phasing  allows 
section  7(c)  applicants  the  benefit  of  the 
optional  certification  process  (expedition) 
without  assuming  the  corresponding 
economic  risks. 

APGA,  supported  by  Illinois,  opposes  the 
phasing  proposal.  They  believe  that  codifying 
the  Commission's  intention  to  reject 
incomplete  applications,  encouraging 
applicants  to  participate  in  prefiling 
conferences  with  staff  and  codifying 
environmental  reporting  and  compliance 
requirements  would  accomplish  the  goal  of 
expediting  the  application  process. 

In  its  reply  comments,  the  CEQ  states  that 
its  regulations  will  greatly  assist  in 
expediting  the  environmental  process  for  gas 
pipeline  construction.  First,  CEQ  states  that 
approximately  95  percent  of  pipeline 
construction  applications  do  not  constitute 
"major  federal  actions"  **  with  the  potential 
to  affect  significantly  the  quality  of  the 
human  environment  so  that  environmental 
impact  statements  normally  are  not  prepared. 
Further,  many  of  these  applications  qualify 
for  categorical  exclusion  from  the  NEPA 
process.**  The  CEQ  suggests  that  the 


*  ■  See  Delta  Pipeline  Co.,  52  FERC  \  61,004  al 
61.042-43  (1990). 

"  See  40  CFR  1508.18  (1990). 
"  See  40  CFR  1508.4  (1990). 
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Commission  review  the  list  of  categorically 
excluded  pipeline  congtniction  activities  to 
update,  consolidate  and.  if  warranted, 
expand  it 

Second,  contends  the  CEQ.  for  those 
applications  requiring  an  environmental 
assessment  the  Commission  should  permit 
the  prospective  applicant  with  Commission 
consultatioa  to  prepare  the  necessary 
documentation  during  the  prefiling  planning 
phase  and  submit  it  with  the  application. 

Third,  for  those  applications  requiring  an 
EIS,  the  CEX3  slates  that  its  third-party 
contracting  option  provides  a  means  of 
expediting  preparation  of  those  statements  so 
that  in  most  cases,  the  application  and  a 
noal  impact  statement  could  be  prepared  and 
processed  within  six  months  of  application 
filing. 

The  CEQ  also  suggests  that  federal 
agencies  execute  a  programmatic 
memorandum  of  agreement  **  to  establish 
consolidated  review  procedures  where 
applicant-sponsored  proposals  are  subject  to 
the  permitting  requirements  of  more  than  one 
federal  agency. 

ANR  states  that  it  is  unclear  when  the  right 
to  an  appeal  arises  in  the  phasing  process 
and  requests  that  the  Commission  clarify 
whether  it  will  entertain  rehearing  or 
reconsideration  following  issuance  of  the 
phase  one  order  and  whether  the  Commission 
considers  that  the  order  on  rehearing  is 
appealable,  if  at  all  as  an  interiocutory  or 
fmal  order. 

2.  Incomplete  Applications 

The  CPUC  applauds  the  rejection  of 
incomplete  applications.  APGA  proposes  that 
the  Commission  codify  the  proposal 
Columbia  and  INGAA  express  concern 
regarding  the  arbitrary  rejection  of  an 
application  for  insignificant  omissions.  Tliey 
state  that  the  Commission  should  reject  an 
application  only  if  it  fails  to  comply  with 
significant  and  expHcit  requirements.  In 
addition,  apphcants  should  be  allowed  to 
seek  waiver  of  these  requirements  and  to 
make  an  additional  filing  to  complete  their 
applications  or  respond  to  a  denial  of  waiver. 

3.  Ashbacker  Considerations 

Several  commenters  suggest  standards  for 
determining  which  applications  are  "mutually 
exclusive"  under  the  Ashbacker  doctrine. 
AGD  suggests  that  the  Commission  consider 
the  relative  presence  of  customer  support  for 
projects  in  promulgating  threshold  standards 
for  determining  whether  the  projects  are 
competitive.  El  Paso  proposes  that  traditional 
section  7(c)  construction  projects  would  be 
mutually  exclusive  If  both  seek  to  deliver  the 
same  gas  supply  or  to  service  the  same 
market 

Exxon  states  that  applications  are  mutually 
exclusive  only  when  the  competing  pipelines 
are  physically  incompatible  because  they 
would  be  occupying  the  same  right-of-way. 
The  NY  Task  Force  contends  that  projects 
are  mutually  exclusive  when  the  party 
requesting  comparative  considerations  can 
demonstrate  that  economic  or  environmental 
considerations  preclude  a  grant  of  both 


**  See.  e^^  36  CFR  800.13  (1980)  (relating  to  the 
section  106  National  Historic  Preservation  Ad 
process). 


applications.  Northern  Illinois  states  that  if 
the  competing  applicant's  assumption  of  the 
risk,  which  the  applicant  proposes,  protects 
consumers  from  bearing  the  cost  of 
underutilized  projects.  Ashbacker  procedures 
should  not  be  required. 

Enron  suggests  that  projects  are  mutually 
exclusive  if  the  following  elements  are  met 
(1)  the  competing  applicant  must  file  a  notice 
within  30  days  of  the  filing  date  of  the  initial 
application  of  its  intent  to  file  a  competing 
application;  the  competing  application  must 
be  filed  within  60  days  of  the  initial  section 
7(c)  application's  filing  date;  (2)  the  origin  of 
the  supply  for  each  proposal  is  from  the  same 
geographic  area  and  total  capacity  of  all 
proposals  exceeds  supplies  available  in  the 
subject  area:  and  (3)  the  market  to  be  served 
is  identical. 

Enron  and  Pacific  Gas  urge  the 
Commission  to  codify  in  the  regulations  that 
an  optional  certificate  project  is  not  similariy 
situated  as  to  a  conventional  section  7(c) 
project  and  therefore  is  not  a  candidate  for 
comparative  proceedings.  The  IPAA 
disagrees,  stating  that  the  Ashbacker 
doctrine  should  particularly  apply  to  optional 
certificate  applications  because,  after  the 
Wyoming-California  Pipeline  Company 
order.*'  optional  certificate  pipelines  are  not 
truly  at  risk  for  underutitiration. 

Pacific  Gas  also  urges  the  Commission  to 
modify  its  regulations  to  prevent  the  use  of 
Ashbacker  attacks  on  transportation  only 
projects  that  are  fully  subscribed.  Pacific  Gas 
contends  that  markets  are  better  suited  than 
the  Commission  to  make  the  determination  of 
which  projects  best  suit  them. 

Altamont  Kem  River  and  Tennessee 
oppose  Pacific  Gas'  proposal  Altamont 
argues  that  the  Commission's  requirement  of 
market  and  supply  data  to  support  projects 
proposed  under  the  traditional  procedures 
remains  essential  because  the  sponsors  do 
not  agree  to  assume  the  risk  of  capacity 
underutilization.  Kem  RiveApontends  that  the 
Commission  must  address  the  competitive 
environment  of  such  proposals  to  assure  that 
the  decisions  made  in  the  market  place  are 
the  result  of  fair  competition.  Tennessee 
argues  that  under  Pacific  Gas'  proposal  the 
Commission  would  not  know  whether  a 
particular  proposal  represents  the  market's 
true  choice  among  competing  alternatives,  or 
whether  the  applicant  obtained  the  advance 
subscriptions  for  the  proposal  through  the 
exercise  of  monopoly  power  or  other  anti- 
competitive conduct. 

Tennessee  proposes  a  procedure  for 
consideration  of  competitive  proposals  which 
it  contends  will  allow  markets  to  make 
informed  decisions,  while  at  the  same  time 
ensuring  that  the  Commission  complies  with 
its  obligations  under  the  NGA  and 
Ashbacker.  In  Tennessee's  proposal  the 
Commission  would  phase  the  review  of  all 
competing  proposals  simultaneously.  The 
Commission  would  issue  a  single,  initial 
order  addressing  the  non-environmental 
aspects  of  competing  proposals  and  prescribe 
a  time  period  for  the  market  to  respond  to  the 
competing  proposals.  The  Commission  then 
would  award  a  certificate  to  the  project 
chosen  by  the  market 


PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  7101-73S2;  E.0. 12009. 
3  CFR.  1978  Comp..  p.  142: 16  U.S.C.  792-e25n 
15  US.C.  717-717w:  16  U.S.C.  2601-264S;  and 
42  VS.C.  4321-4361. 

2.  In  S  2.55,  paragraph  [b]  is  revised  to 
read  as  follows: 


{2.55 
7(C). 


Definition  ol  tenn  used  in  section 


(b)  Replacement  of  facilities. 
Facilities  which  constitute  the 
replacement  of  existing  facilities  which 
have  or  will  soon  become  physically 
deteriorated  or  obsolete  to  the  extent 
that  replacement  is  deemed  advisable  to 
comply  with  Department  of 
Transportation  regulations;  Provided, 
That  such  replacement  is  excluded  from 
the  definition  of  "facilities"  only  if: 

(1)  Replacement  will  not  result  in  a 
reduction  or  abandonment  of  service 
rendered  by  means  of  such  facilities: 

(2)  Replacement  facilities  must  have 
substantially  equivalent  designed 
delivery  capacity  as  the  particular 
facilities  being  replaced;  - 

(3)  The  pipeline  facilities  will  be 
replaced  within  the  existing  right-of- 
way,  and  other  facilities  and  related 
construction  operations  for  any  facilities 
will  be  restricted  to  the  existing  light-of- 
way  (originally  disturbed  construction 
area):  and 

(4)  The  replaced  facilities  are 
abandoned  in  compliance  with  40  CFR 
part  761  or  as  specifically  permitted  by 
the  Environmental  Protection  Agency 
(EPA)  if  the  facilities  to  be  replaced 
have  been  found  by  the  EPA  to  have 
been  exposed  to  poly  chlorinated 
biphenyl  (PCB)  contamination  greater 
than  50  ppm. 

•        *        •        •        • 

3.  In  S  2.65.  the  heading  and  first 
sentence  in  paragraph  (a)  are  revised  to 
read  as  follows: 

S2.6S    App«tcationt  for  certificatM  of 
pui>Uc  convenience  and  necessity  for 
offshore  gas  transmission  facilities. 

(a)  It  will  be  the  general  policy  of  the 
Commission  to  require  that  applications 
for  certificates  of  public  convenience 
and  necessity,  filed  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  for  the 
construction  and  operation  of  onshore 
pipeline  facilities,  be  filed  on  or  before 
September  1st  of  the  year  immediately 
preceding  the  proposed 
insUllation.  *  *  * 


>44FERCt01XXn(19B8). 
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$2.69    [Removvd] 

4.  Section  2.69  is  removed. 

PART  154— RATE  SCHEDULES  AND 
TARIFFS 

5.  The  authority  citation  for  part  154  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w:  42  U.S.C. 
7101-7352;  E.0. 12009,  3  CFR,  1978  Comp..  p. 
142;  31  U.S.C.  9701. 

6.  New  §§  154.401  through  154.406  and 
a  center  heading  preceding  them  are 
added  to  Part  154  to  read  as  follows: 

Abbreviated  Rate  Schedules 

5  154.401    Applicability.  _^ 

Sections  154.401  through  154.406 
establish  procedures  which  may  be  used 
by  a  natural  gas  company  to  amend  its 
currently  effective  part  284  blanket 
transportation  rates  to  reflect  the  costs 
of  new  facilities  constructed  pursuant  to 
the  authorizations  set  forth  in  part  157  or 
part  284  of  this  chapter.  These 
procedures  may  be  used  to  establish 
incremental  rates  only.  The  procedures 
provide  for  the  establishment  of  rates 
based  on  the  cost  of  service  or  the 
competitiveness  of  the  relevant  market. 
Provided,  however,  That  any  rate 
established  pursuant  to  these 
procedures  is  subject  to  the  conditions 
set  forth  in  §  157.102  of  this  chapter. 

§154.402    Election. 

(a)  General  rule.  A  pipeline  may  elect 
to  recover  the  costs  of  facilities 
constructed,  pursuant  to  part  157  or  part 
284  of  this  chapter  either  by: 

(1)  Requesting  approval  of  initial  rates 
as  part  of  a  certificate  application  filed 
pursuant  to  Subpart  A  of  Part  157  of  this 
chapter 

(2)  Filing  a  request  for  a  change  in  its 
rate  level  under  S  154.63;  or 

(3)  Filing  a  request  to  amend  its 
currently  effective  part  284  rates 
pursuant  to  §§  154.401  through  154.406. 

(b)  Effect  of  election.  These 
procedures  are  restricted  to  filings  for 
approval  of  incremental  rates  which  are: 

(1)  Cost  based  rates  and  will  be 
maintained  as  permanent,  incremental 
rates; 

(2)  Cost-based  and  the  costs 
associated  with  the  newly  constructed 
facilities  that  may  be  roUed-in  to  the 
natural  gas  company's  rate  base  through 
filings  made  under  §  154.63;  or 

(3)  Market-based  and  will  be 
permanent,  incremental  rates  which 
may  not  be  included  in  a  natural  gas 
company's  rate  base  through  filings 
made  under  S  154.63. 

(c)  Timing  of  filings.  Filings  under 
these  procedures  may  be  made  at  any 
time  the  pipeline  deems  appropriate.  If 
the  pipeline  intends  to  have  rates 


pffective  at  the  time  service  is  initiated 
on  the  newly  constructed  facilities, 
filings  must  be  made  at  least  six  months 
in  advance  of  the  projected  service  date 
for  the  facilities  in  order  to  allow  for  the 
potential  suspension  of  the  filed  rates, 
pursuant  to  section  4  of  the  Natural  Gas 
Act  and  §  154.22.  Alternatively,  the 
pipeline  may,  in  its  discretion,  make  the 
appropriate  filings  at  such  other  time  as 
it  deems  appropriate,  including  after 
initiation  or  service  on  the  newly 
constructed  facilities. 

§154.403    Material  to  besubmittad  for  ail 
filings. 

All  filings  made  pursuant  to 
5§  154.401  through  154.406  must  be  made 
in  the  manner  prescribed  in  §  385.2011  of 
this  chapter.  In  addition  to  this 
requirement,  all  filings  must  include: 

(a)  A  letter  of  transmittal  containing  a 
list  of  the  material  enclosed,  the  date  on 
which  such  filing  is  proposed  to  become 
effective,  and  a  list  of  the  parties  and 
State  Commissions  to  whom  it  has  been 
mailed; 

(b)  A  statement  of  the  nature,  the 
reasons,  and  the  basis  for  the  proposed 
change; 

(c)  Revised  tariff  sheets  to  the  part  284 
rate  schedules  containing  the  proposed 
rates  and  changes  to  the  pipeline's  part 
284  terms  and  conditions,  if  any; 

(d)  A  fee  in  the  amount  prescribed  in 
part  381  of  this  chapter,  unless  a  petition 
for  waiver  is  submitted  in  lieu  thereof 
under  §  381.106  of  this  chapter;  and 

(e)  The  representation  of  the  chief 
accounting  officer  when  the  filing  is 
submitted  on  electronic  media  in  the 
manner  prescribed  in  §  385.2011  of  this 
chapter. 

§  154.404    Submission  and  reiectlon. 

(a)  Submission  of  material  by 
reference.  If  all  or  any  portion  of  the 
injformation  required  by  this  section  has 
already  been  submitted  to  the 
Commission  or  is  included  among  the 
data  filed  pursuant  to  this  section, 
specific  reference  thereto  may  be  made 
in  lieu  of  resubmission  in  response  to 
these  requirements.  Copies  of  material 
submitted  by  reference  must  be  on 
electronic  media  in  the  maimer 
prescribed  in  S  385.2011  of  this  chapter. 

(b)  Additional  data.  In  addition  to  the 
material  required  to  be  submitted 
pursuant  to  S  154.405,  the  pipeline  must 
submit  the  following: 

(1)  The  pipeline's  last  FERC  Form  No. 
2  on  file  with  the  Commission, 

(2)  The  pipeline  or  its  parent's  last 
Annual  Report  to  the  Stockholders;  and 

(3)  A  balance  sheet  and  income 
statement  representing  the  pipeline's 
most  recent  12  month  period. 


(c)  Rejection  for  noncompliance.  All 
data  supporting  the  proposed  cost-based 
or  market-based  rates,  including  any 
data  submitted  in  addition  to  the 
requirements  identified  in  these 
sections,  must  be  filed  simultaneously.  If 
the  data  submitted  in  the  filing  do  not 
comply  with  the  requirements  set  forth 
in  this  section,  the  filing  is  subject  to 
rejection. 

§154.405    Cost-based  rata  filings. 

(a)  Materials  to  be  submitted.  The 
statements  described  below  identify  the 
information  required  for  approval  of 
cost-based  rates  which  would  become 
effective  either  at  the  time  service  is 
initiated  or  subsequent  to  the  initiation 
of  service.  The  detail  of  each  statement 
must  be  commensurate  with  the 
information  reasonably  available  at  the 
time  of  filing.  Statements  or  specific 
information  may  be  deleted,  where 
appropriate.  However,  any  omission 
must  be  justified  and  all  available  data 
required  in  these  schedules  must  be 
submitted. 

(b)  Form  and  content  of  statements  for 
cost-based  rates. — (1)  Annual  data.  The 
filing  for  approval  of  cost-based  rates, 
pursuant  to  §  154.406.  must  reflect  the 
latest  actual  available  data.  If  12  months 
of  actual  data  are  not  available,  the 
pipeline  must  use  actual  data  available 
and  state  the  period  which  that  data 
represents.  For  the  remainder  of  the  12- 
month  period,  the  pipeline  must  use 
projected  data  and  provide  detailed 
support  for  the  projections. 

(2)  Form  of  statements.  Amounts 
purporting  to  represent  book  data 
included  in  statements  to  be  submitted 
as  part  of  the  filing  must  be  reported  in  a 
separate  column  or  columns.  All 
adjustments  to  book  amounts  must  also 
be  reported  in  a  separate  column  or 
columns  so  that  book  amounts, 
adjustments  thereto,  and  adjusted 
amounts  will  be  clearly  disclosed. 

(3)  Limitations  of  costs.  The  costs 
reflected  in  this  filing  must  be  limited  to 
those  costs  associated  with  the  new 
facilities.  They  must  not  include  any 
costs  directly  associated  with  the 
pipeline's  existing  facilities. 

(c)  Description  of  statements. 
Statements  Q-1  through  Q-13  and 
supporting  schedules  must  be  filed  for 
approval  of  cost-based  rates  pursuant  to 
this  section. 

(1)  Statement  Q-1 — Cost  of  service. 
This  statement  must  summarize  the  cost 
of  service  (operation  and  maintenance 
expenses;  depreciation,  taxes,  credits  to 
cost  of  service  and  return]  developed 
from  the  supporting  statements 
described  below  applicable  to  the  new 
facilities. 
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(2)  Statement  Q-2—Rate  base  and 
return.  This  statement  must  summarize 
the  rate  base  associated  with  the  new 
facilities  from  the  figures  contained  in 
Statements  Q-3,  Q-4  and  Q-5.  The 
statement  must  also  specify  the  rate  of 
return  and  must  show  the  application  of 
the  rate  of  return  to  the  rate  base. 

(3)  Statement  Q-3(aJ—Cost  of  new 
facilities.  This  statement  must  include  a 
detailed  estimate  or  actual  summary,  if 
applicable,  of  the  total  cost  of  the  new 
facilities,  showing  cost  of  construction 
by  operating  units  (such  as  compressor 
stations,  main  pipelines,  laterals,  and 
measuring  and  regulating  stations)  and 
must  separately  state  the  cost  of  right- 
of-way,  damages,  surveys,  materials, 
labor,  engineering  and  inspection, 
administrative  overhead,  fees  for  legal 
<ind  other  services,  allowance  for  funds 
used  during  construction,  and 
contingencies.  The  statement  must 
include  a  complete  explanation  of  the 
methods  and  procedures  followed  in 
Capitalizing  interest  during  construction 
and  other  construction  overheads. 

(4)  Statement  Q-3(b)— Functional 
classification  of  new  facilities.  This 
statement  must  show  the  amounts  of 
new  facilities  classified  by  Accounts 
101. 102, 104. 105. 106,  and  107,  as 
prescribed  by  the  Commission's  Uniform 

.  System  of  Accounts  for  Natural  Gas 
Companies  (parts  201  and  204  of  this 
chapter),  with  subtotals  thereof  by 
functional  classifications,  i.e.,  intangible 
plant,  transmission  plant,  and  general 
plant;  Provided,  That  to  the  extent  plant 
costs  are  not  available  by  detailed  plant 
accounts  they  may  be  shown  by 
functional  classifications. 

(5)  Statement  Q-4— Accumulated 
provisions  for  depreciation,  depletion, 
and  amortization.  This  statement  must 
show,  as  prescribed  by  the 
Commission's  Uniform  System  of 
Accounts  for  Natural  Gas  Companies, 
the  accumulated  provisions  for 
depreciation,  depletion,  and 
amortization  for  the  12-month  period. 
This  statement  also  must  show 
depreciation  reserve  associated  with 
transmission  plant. 

(6)  Statement  Q-5— Working  capital. 
This  statement  must  show  the 
components  of  working  capital,  that  are 
directly  attributable  to  these  facilities 
not  currently  reflected  in  the  pipeline's 
existing  rates,  including  cash  working 
capital,  an  allowance  for  materials  and 
supplies,  and  prepayments.  The 
statement  must  show  in  detail  how  the 
amount  of  each  component  was 
computed.  This  statement  must  also 
show  the  computation  of  cash  working 
capital  claimed  as  an  adjustment  to  the 
pipeline's  rate  base.  Any  adjustment 
-equested  must  be  based  on  a  fully- 


developed  and  reliable  lead-lag  study 
and  may  not  exceed  one-eighth  of  the 
annual  operating  expenses,  as  adjusted, 
net  of  purchased  gas  costs  and  non-cash 
items.  Any  net  revenue  receipt  lag  or  net 
expense  payment  lag  will  be  treated  in 
the  same  manner  as  is  set  forth  in 
§  154.63b. 

(7)  Statement  Q-6—Rate  of  return  and 
capitalization.  This  statement  must 
show  the  percentage  rate  of  return 
claimed  and  the  general  reasons 
therefore.  This  statement  must  also 
show,  based  upon  the  pipeline's 
capitalization,  the  cost  of  debt  capital 
and  preferred  stock  capital  and  the 
return  on  the  stockholder's  equity 
resulting  from  the  overall  rate  of  return 
claimed.  Any  deviation  from  the  rate  of 
return,  cost  of  debt,  or  capital  structure 
used  in  disposing  of  the  pipeline's  last 
previous  rate  filing  or  determination  by 
the  Commission  must  be  explained, 
showing  the  rate  of  return,  cost  of  debt 
and  capital  structure  previously  used 
together  with  supporting  data  for  the 
new  rate  or  rates  used  for  this  filing. 

(8)  Statement  Q-7(a) — Transportation 
Revenues.  This  statement  must  show  the 
revenues  from  the  transportation  of  gas 
for  others  through  the  subject  new 
facilities  by  month,  by  customer,  and  by 
firm  and  interruptible  rate  schedule  for 
the  12-month  period,  as  defined  in 

§  154.405(a].  It  must  clearly  indicate  the 
volumes  associated  with  the  maximum 
rate,  the  volumes  associated  with  each 
discounted  rate,  and  the  rates  used  to 
develop  the  revenues.  If  discounted 
rates  are  used  to  develop  revenues,  it 
must  also  provide  the  maximum  rate. 
The  total  revenues  must  be  broken 
down  to  show  demand  revenues  and 
commodity  revenues.  The  revenue  and 
other  data  must  be  grouped  and  totaled 
by  month,  by  customer,  and  by  rate 
schedule. 

(9)  Statement  Q-7(b)— Credits  to  cost 
of  service.  This  statement  must  identify 
credits  to  cost  of  service  separately 
identifying  the  principal  components  of 
the  various  items  (i.e.,  revenues  from  the 
sale  of  liquids  or  revenues  from  the 
lease  of  new  facilities,  etc.)  which  are 
reflected  as  credits  to  cost  of  service  in 
Statement  Q-1.  The  derivations  of  the 
credits  must  be  clearly  set  forth. 

(10)  Statement  Q-8(a)— Operation  and 
maintenance  and  administrative  and 
general  expenses.  This  statement  must 
show  the  total  operation  and 
maintenance  expenses  and 
administrative  and  general  expenses, 
that  are  directly  attributable  to  these 
facilities  not  currently  reflected  in  the 
pipeline's  existing  rates,  according  to 
each  account  of  the  Uniform  System  of 
Accounts  for  Natural  Gas  Companies. 
The  statement  must  identify  costs  for 


each  account  as  labor,  material,  or 
other.  The  statement  must  provide 
details  as  to  the  bases  used  in 
determining  the  amounts  of  the  charges 
(credits). 

(11)  Statement  Q-8(b)— Depreciation, 
depletion,  and  amortization.  This 
statement  must  show  separately  the  gas 
plant  depreciation,  depletion,  and 
amortization  expenses  by  functional 
classifications.  'The  transmission 
function  must  be  further  classified  as 
onshore  and  offshore.  The  bases, 
methods,  and  derivation  of  unit  rates  for 
the  calculation  of  depreciation, 
depletion,  and  amortization  expense 
must  be  fully  and  clearly  explained.  Any 
deviation  from  the  rates  used  in 
disposing  of  the  pipeline's  last  previous 
rate  filing  or  determination  by  the 
Commission  must  be  explained,  showing 
the  rate  or  rates  previously  used 
together  with  supporting  data  for  the 
new  rate  or  rates  used  for  this  filing. 

(12)  Statement  Q-8(c)— Income  taxes. 
This  statement  must  show  the 
computation  of  allowances  for  Federal 
and  State  income  taxes  based  on  the 
return  applied  to  the  rate  base 
associated  with  the  subject  new 
facilities.  To  indicate  the  accounting 
classification  applicable  to  the  amount 
claimed,  the  computation  of  the  Federal 
income  tax  allowance  must  show 
separately  the  amounts  designated  as 
current  tax  and  deferred  tax. 

(13)  Statement  Q-8(d)— Accumulated 
deferred  income  /OAes.  This  statement 
must  show  monthly  b6ok  balances  of 
accumulated  deferred  income  taxes  for 
the  12  nionth  period,    v 

(14)  StirteiJient  Q^e}— Other  taxes. 
This  statement-mtlst  show  for  the  12- 
month  period  the  taxes  applicable  to  the 
subject  new  facilities,  other  than  Federal 
or  State  income  taxes.  It  viust  include  a 
schedule  showing  computations  of  other 
taxes  claimed  and  provide  the  details  of 
the  kind  and  amount  of  taxes  paid  under 
protest  or  in  connection  with  taxes 
under  litigation. 

(15)  Statement  Q-8(f)— Working 
papers.  The  following  statements,  if 
applicable,  must  be  submitted  as 
working  papers: 

(i)  In  support  of  federal  income  taxes 
the  pipeline  must  submit  a  complete 
reconciliation  of  the  book  net  income 
with  taxable  net  income  as  reported  to 
the  Federal  Internal  Revenue  Service  foi 
the  most  recent  year  for  which  a  tax 
return  was  filed.  A  complete 
explanation  of  all  items  in  the 
reconciliations  must  be  submitted.  In  the 
event  the  tax  allowances  claimed  give 
effect  to  omission  of  items  appearing  in 
the  reconciliation  for  the  most  recent  tax 
return  or  inclusion  of  items  not 
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appearing  therein,  the  reasons  for  the 
omissions  or  inclusions  shall  be 
submitted. 

(ii)  Where  tax  depreciation  differs 
from  book  depreciation,  the  pipeline 
must  file  a  schedule  showing  the 
computation  of  the  tax  depreciation 
which  will  indicate: 

(A)  Differences  between  book  and  tax 
depreciation  on  a  straight-line  basis;  and 

(B)  The  excess  of  liberalized 
depreciation  and  amortization  of  the 
new  facilities  over  straight-line 
depreciation  for  tax  purposes  for  the 
taxable  year  or  years. 

(iii)  If  the  pipeline  claims  an 
allowance  for  cturent  tax  in  its  cost  of 
service  which  would  be  greater  than  the 
Federal  income  tax  which  would 
actually  be  payable  on  the  basis  of  the 
return  allowed  in  cost  of  service,  full 
disclosure  thereof  must  be  made, 
including  the  allocation  among  utility 
and  nonutility  departments  of  the  tax 
payable. 

(iv)  If  a  company's  depreciation  for 
cost  of  service  purposes  differs  from 
that  claimed  for  Federal  or  State  income 
tax  purposes,  provide  a  schedule 
showing  the  reconciliation  between 
book  depreciable  plant  and  tax 
depreciable  plant  and  accumulated 
provision  for  deferred  income  taxes. 
Account  No.  282.  State  separately  the 
part  of  the  book  depreciable  plant 
attributable  to  Equity  AFUDC. 

(16)  Statement  Q-9(a) — Classification 
of  cost  of  service.  This  statement  must 
show  the  cost  of  service  contained  in 
Statement  Q-1.  In  addition,  the 
statement  must  show  the  cost  of  service 
classified  into  the  categories  of  fixed 
and  variable  and  of  demand  and 
commodity. 

(17)  Statement  Q-9(b)— Additional 
Statements.  The  following  statements, 
must  be  submitted: 

(i)  Sufficient  detailed  breakdown  of 
operation  and  maintenance  expense 
accounts  and  taxes  to  disclose  how 
component  items  [e.g.,  compressor 
station  fuel,  taxes  other  than  income 
taxes)  have  been  classified;  and 

(ii)  Details  of  costs  of  compression 
and  transportation  of  gas  by  others 
identifying  for  each  service  the  name  of 
the  transporter,  the  rata  schedule  or 
other  designation,  volumes  for  the  12 
month  period,  as  defined  in  §  154.405(a), 
and  the  rates  utilized  to  develop  the 
cost.  ''^ 

(18)  Statement  Q-10— Allocation  of 
cost  of  service.  This  statement  must 
show  a  detailed  description  of  the 
methods  and  procedures  used  to 
allocate  costs  by  season  and  by 
distance. 

(19)  Statement  Q-1 1— Derivation  of 
rates.  This  statement  must  show  the 


derivation  of  each  of  the  proposed  rates. 
The  throughput  levels  used  to  develop 
rates  shall  be  at  least  the  minimum 
throughput  levels  specified  in  5  157.102 
of  this  chapter.  All  calculations  involved 
in  derivation  of  the  rates  must  be 
shown. 

(20)  Statement  Q-12{a}— Description 
of  pipeline  operations.  This  statement 
must  include  a  narrative  description  of 
the  pipeline's  atea  and  diversity  of 
operations. 

(21)  Statement  Q-12(b)— System  map. 
This  statement  must  include  a  detailed 
system  map  indicating  the  location  of 
the  new  facilities. 

(22)  Statement  Q-12(c}— Three  day 
peak,  deliwries.  This  statement  must 
show,  if  available,  deliveries  to 
customers  on  the  most  recent  three 
continuous  days  of  maximum  deliveries 
using  the  new  facilities. 

(23)  Statement  Q-12(dJ— Design  day 
data.  This  statement  must  include  the 
average  day  design  capacity  and  the 
peak  day  design  capacity  for  the  new 
facilities. 

(24)  Statement  Q-12(f)— Daily  design 
flow  diagram.  This  statement  must 
include  a  flow  diagram  showing  daily 
design  capacity  and  reflecting  operating 
conditions  with  only  existing  facilities  in 
operation.  In  addition,  this  statement 
must  include  a  second  flow  diagram 
showing  daily  design  capacity  and 
reflecting  operating  conditions  with  both 
existing  and  new  facilities  in  operation. 
Both  flow  diagrams  must  include  the 
following  for  the  portion  of  the  system 
affected: 

(i)  Diameter,  wall  thickness,  and 
length  of  each  pipe  segment  and  the 
diameter  and  wall  thickness  of  the 
connecting  pipe; 

(ii)  For  each  new  compressor  station 
and  existing  station,  the  size,  type,  and 
number  of  compressor  units,  horsepower 
required,  horsepower  installed  and 
proposed  to  be  installed,  volume  of  gas 
to  be  used  as  fuel,  suction  and  discharge 
pressures,  station  pqjing  pressure  losses, 
compression  ratio,  and  elevation/ 
deration  factor; 

(iii)  Pressures,  volumes,  and 
temperature  of  gas  at  the  main  line  inlet 
and  outlet  connections  at  each 
compressor  station; 

(iv)  Pressures  and  volumes  of  gas  at 
each  intake  and  take-off  point  and  at  the 
beginning  and  terminus  of  the  existing 
and  new  faciUties  and  at  each  intake 
and  take-off  point  of  the  existing 
facilities  to  which  the  new  facilities  are 
connected;  and 

(v)  Elevation  at  the  beginning, 
terminus,  and  each  compressor  station 
on  the  existing  and  new  facilities. 

(25)  Statement  Q-12(g)— Maximum 
capability  flow  diagram.  If  Statement 


Q-12(f)  does  not  reflect  the  maximum 
deliveries  which  the  pipeline's  existing 
and  new  facilities  would  be  capable  of 
achieving  under  most  favorable 
operating  conditions  with  utilization  of 
all  facilities,  include  an  additional 
diagram  or  diagrams  to  depict  such 
maximum  capabilities.  If  the 
horsepower,  pipelines,  or  other  facilities 
on  the  segment  of  pipeline's  system 
under  consideration  are  not  being  fully 
utilized  due,  e.g.,  to  capacity  Umitation 
of  connecting  facilities  or  because  of  the 
need  for  standby  or  spare  equipment, 
the  reason  for  the  nonutilization  must  be 
stated. 

(26)  Statement  Q-12(h)—Flow 
diagram  data  statement.  The  filing  must 
include  a  statement  of  engineering 
design  data  in  explanation  and  support 
of  the  diagrams  and  the  proposed 
project,  identifying: 

(i)  Assum.ptions,  bases,  formulae,  and 
methods  used  in  the  development  and 
preparation  of  such  diagrams  and 
accompanying  data; 

(ii)  A  description  of  the  pipe  and 
fittings,  specifying  the  diameter,  wall 
thickness,  internal  roughness,  yield 
point,  ultimate  tensile  strength,  method 
of  fabrication,  and  methods  of  testing; 

(iii)  When  lines  are  looped,  the  length 
and  size  of  the  pipe  in  each  loop; 

(iv)  Type,  capacity,  and  location  of 
each  natural  gas  storage  field  or  facility, 
and  of  each  dehydration, 
desulphurization,  natural  gas 
liquefaction,  hydrocarbon  extraction,  or 
other  similar  plant  or  facility  directly 
attached  to  the  pipeline's  system, 
indicating  which  of  the  plants  are 
owned  or  operated  by  pipeline,  and 
which  by  others,  giving  their  names  and 
addresses; 

(v)  If  the  daily  design  capacity  shown 
in  Statement  Q-12(f)  is  predicated  upon 
an  ability  to  meet  each  customer's 
maximum  contract  quantity  on  the  same 
day,  explain  the  reason  for  the 
coincidental  peak-day  design; 

(vi)  If  the  design  day  capacity  shown 
in  Statement  Q-12(f)  is  predicated  upon 
an  assumed  diversity  factor,  state  that 
factor  and  explain  its  derivation; 

(vii)  The  maximum  allowable 
operating  pressure  of  each  new  facility, 
as  permitted  by  the  Department  of 
Transportation's  safety  standards; 

(viii)  Certification  that  the  pipeline 
will  design,  install,  inspect,  test, 
construct  operate,  replace,  and 
maintain  the  facilities  in  accordance 
with  Federal  safety  standards  and  plans 
for  maintenance  and  inspection,  or  that 
the  pipehne  has  been  granted  a  waiver 
of  the  requirements  of  the  safety 
standards  by  the  Department  of 
Transportation  in  accordance  wit^  the 
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provisions  of  section  3(e)  of  the  Natural 
Gas  Pipeline  Safety  Act  of  1968. 
Including  pertinent  details  concerning 
the  waiver; 

(ix)  Gas  gravity,  composition,  and 
ratio  of  specific  heats  (Cp/Cv);  and 

(x)  All  additional  workpapers 
supporting  the  capacity  of  the  new 
facilities. 

(27)  Statement  Q-13— Prepared 
testimony.  This  statement  must  contain 
copies  of  proposed  testimony  indicating 
the  line  of  proof  which  the  pipeline 
would  offer  for  its  case-in-chief  in  the 
event  the  proposed  rates  should  be 
suspended  and  the  matter  set  for 
hearing.  The  testimony  must  explain  the 
pipeline's  cost  classification,  cost 
allocation,  crediting,  and  rate  design 
procedures.  In  addition,  the  testimony 
must  explain  how  the  proposed  rates  in 
Statement  Q-11  and  the  proposed 
classification  and  allocation  of  costs  in 
Statements  Q-9  and  Q-10  conform  to 
Part  284  of  this  chapter.  It  must  also 
explain  any  deviations  from  the 
pipeline's  last  previous  rate  filing  or 
determination  by  the  Commission. 

§  154.406    Negotiated  rate  filings. 

(a)  Material  to  be  submitted.  The 
statements  described  below  identify  the 
information  required  for  approval  of 
rates  which  will  become  effective  either 
at  the  time  service  is  initiated  or 
subsequent  to  the  initiation  of  service. 
The  detail  of  each  statement  must  be 
commensurate  with  the  information 
reasonably  available  at  the  time  of 
filing.  Statements  or  specific  information 
may  be  deleted,  where  appropriate. 
However,  any  omission  must  be  justified 
and  all  available  data  required  in  these 
schedules  must  be  submitted.  Further, 
completion  of  the  competitive 
negotiation  process  described  below 
must  be  completed  prior  to  the 
commencement  of  any  construction 
related  activity. 

(b)  Description  of  statements. 
Statements  R-1  through  R-4  must  be 
filed  for  approval  of  negotiated  rates 
pursuant  to  this  section. 

(1)  Statement  R-1— Certification.  This 
statement  must  provide  confirmation 
that: 

(i)  The  competitive  negotiation 
process  provided  in  Statements  R-2,  R- 
3.  and  R-4  was  completed  prior  to  the 
commencement  of  any  construction 
related  activity; 

(ii)  Neither  right-of-way  nor  services 
integral  to  the  usefulness  of  the  new 
facilities,  such  as  capacity  on  pipelines 
upstream  or  downstream  of  the  new 
facilities,  has  been  reserved  for  the  new 


facilities  prior  to  the  completion  of  the 
competitive  negotiation  procedure; 

(iii)  The  new  facilities  do  not  involve 
compression  or  looping  of  existing 
facilities;  and 

(iv)  The  new  facilities  will  not  be  used 
to  provide  system  supply  to  an  affiliate 
of  the  pipeline  constructing  the  new 
facilities. 

(2)  Statement  R-2— Notice  of 
announcements.  This  statement  must 
include  confirmation  that  each 
announcement  of  the  intention  to 
construct  the  new  facilities  was: 

(i)  Published  in  the  trade  press;  and 
(ii)  Forwarded  to  the  Commission  for 
publication  in  the  Federal  Register. 

(3)  Statement  R-3— Initial 
announcement.  This  statement  must 
include  a  verified  copy  of  the  pipeline's 
initial  announcement  of  the  intention  to 
construct  new  facilities.  At  a  minimum, 
this  announcement  must  contain: 

(i)  A  detailed  description  of  all  of  the 
services  expected  to  be  rendered  by  the 
pipeline  [e.g.,  storage,  product 
extraction,  etc.)  and  a  detailed  map 
indicating  the  intended  location  of  the 
new  facilities; 

(ii)  A  statement  that  the  rates  for 
service  on  the  new  facilities  will  be 
negotiated  rates; 

(iii)  A  guarantee  that  the  new  facilities 
will  be  utilized  to  provide  open  access 
transportation  under  Part  284  of  this 
chapter; 

(iv)  A  guarantee  that  taps  with  any 
other  facility  will  be  constructed  upon 
request; 

(v)  A  statement  that  the  rates  for 
these  facilities  will  be  permanently 
incremental  and  will  not  be  roUed-in  to 
the  cost  of  any  other  service; 

(vi)  A  guarantee  that  the  pipeline  will 
allow  for  capacity  adjustment 
procedures,  consistent  with  Commission 
policy,  on  the  facilities; 

(vii)  A  statement  explaining  that 
publication  of  the  announcement  in  the 
Federal  Register  constitutes  the 
beginning  of  a  90-day  "Builders  Open 
Season"  during  which  other  pipelines 
may  announce,  in  the  same  format 
described  in  this  section,  the  intention  to 
construct  comparable  facilities  and 
provide  similar  service; 

(viii)  A  statement  identifying  any 
alternative  project(s)  announced  through 
the  competitive  negotiation  process,  if 
any; 

(ix)  A  statement  explaining  that  the 
end  of  the  "Builders  Open  Season" 
marks  the  beginning  of  a  60-day 
"Shipper  Open  Season"  during  which 
time  interested  shippers  may  negotiate 
with  any  pipeline  which  has  announced 
the  intention  to  construct  facilities; 


(x)  If  the  facilities  will  connect  with 
the  pipeline's  existing  facilities  or  the 
facilities  of  a  pipeline  affiliate,  the 
announcement  must  also  include: 

(A)  A  guarantee  that  the  relevant 
affiliate(s)  will  allow  taps  of  any  new 
facilities  announced  for  construction  by 
any  other  pipeline(s)  through  the 
competitive  rate  negotiation  procedure; 

(B)  A  guarantee  that  the  relevant 
affiliate(s)  will  provide  the  same  service 
(capacity,  rates,  terms,  and  conditions) 
for  any  other  pipeline  built  as  a  result  of 
the  competitive  negotiation  procedure  as 
it  would  have  for  its  affiliate;  and 

(C)  A  description  of  each  relevant 
affiliate's  capacity  and  effective  rates. 

(4)  Statement  R-4— Final 
announcement.  This  statement  must 
include  a  verified  copy  of  the  final 
announcement  of  the  intention  to 
construct  new  facilities.  In  addition  to 
the  announcement  content  requirements 
identified  in  Statement  R-3.  the  final 
announcement  must  also  contain: 

(i)  A  statement  confirming  the 
pipeline's  intention  to  proceed  with 
construction  of  the  facilities; 

(ii)  A  description  of  any  change(8)  in 
the  construction  plans  for  the  new 
facihties; 

(iii)  All  rates,  terms,  and  conditions  to 
be  applied  toward  service  on  the  new 
facilities  and  a  statement  that  the 
pipeline  will  forward  copies  of  all 
service  agreements  to  any  person  upon 
request; 

(iv)  A  statement  describing  the 
allocation  of  capacity  on  the  new 
facilities  as  well  as  a  statement  that  the 
pipeline  will  continue  to  entertain 
additional  requests  for  capacity;  and 

(v)  A  statement  explaining  the 
procedure  for  registering  a  complaint 
with  the  pipeline,  including: 

(A)  A  statement  that  any  complaint 
(including,  but  not  limited  to,  complaints 
regarding  the  competitive  negotiation 
process,  or  discriminatory  treatment  by 
the  pipeline  with  regard  to  rates  or 
access  to  capacity)  must  be  registered 
with  the  company  within  thirty  days  of 
publication  of  the  second  armouncement 
in  the  Federal  Register 

(B)  A  statement  explaining  that  any 
unresolved  complaint  may  be  referred  to 
the  Commission  and  that  the 
Commission  will  address  any  complaint 
referred  to  it  within  60  days  of  being 
informed  of  the  dispute;  and 

(C)  A  statement  that  construction  of 
the  pipeline  will  not  begin  until  all 
complaints  have  been  resolved. 
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PART  157— APPLICATIONS  FOR 
CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

7.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w;  42  U.&C. 
7101-7352:  E.0. 12009,  3  CFR  1978  Comp.,  p. 
142:  and  15  U.S.C.  3301-3432. 

8.  In  S  157.5,  paragraphs  (b)  and  [c] 
are  redesignated  as  paragraphs  (c)  and 
(d),  respectively,  and  a  new  paragraph 
(b)  is  added  to  read  as  follows: 

§  1 57.5    PurpoM  and  Intent  of  rules. 


(b)  Unless  otherwise  ordered,  rates  for 
service  on  any  new  facilities  will  be 
designed  based  on  the  provisions 
identified  in  S  157.102.  The  purpose  of 
this  requirement  is  to  ensure  that 
present  and  future  customers  do  not 
make  inappropriate  contribution  to  the 
costs  associated  with  newly  constructed 
facilities.  This  condition  may  be 
imposed,  as  determined  appropriate  by 
the  Commission,  on  rates  established 
pursuant  to  section  7  and/or  section  4  of 
the  Natural  Gas  Act.  Provided  That,  the 
applicant  may,  in  its  discretioa  submit 
sufficient  information,  identified  in 
§  157.14(a)(ll),  to  support  a  finding  that 
placing  the  applicant's  project  at  risk, 
pursuant  to  VlSTvlOZ.  in  orider  to  protect 
the  oubliC/imeresMS  unnecessary. 


§157.6    [Amended] 

9.  In  §  1576,  paragraph  (a)(1)  is 
amended  in  the  first  sentence  by 
removing  the  words  "until  October  31, 
1989,"  and  "thereafter,"  and  paragraph 
(a)(4)  is  amended  by  inserting  after  the 
words  "157.14"  the  words  ",  and 
157.101(a)". 

§157.8    [Amended] 

10.  Section  157.8  is  amended  by 
adding  at  the  end  of  that  section  the 
words  ("Approved  by  the  Office  of 
Management  emd  Budget  under  control 
number  1902-0060)". 

§157.9    [Amended) 

11.  Section  157.9  is  amended  by 
adding  at  the  end  of  that  section  the 
words  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1902-0060)". 

12.  Section  157.10  is  amended  by 
revising  the  section  heading,  designating 
the  existing  text  as  paragraph  (a), 
adding  a  heading  for  newly  designated 
paragraph  (a),  adding  the  OMB  control 
number  at  the  end  of  the  section,  and  by 


adding  a  paragraph  (b)  to  read  as 
follows: 

§  157.10    interventione,  proteets,  and 

notices  of  Intent 

(a)  IntenenUons  and  protests.  •  *  * 

(b)  Notices  of  intent  to  file  a 
competing  application  or  prior  notice 
request.  In  order  to  receive 
contemporaneous  consideration,  a 
notice  of  intent  to  file  a  competing 
application  or  prior  notice  request  must 
be  filed  in  the  appropriate  docket  within 
the  time  allowed  for  filing  of  petitions  to 
intervene.  The  competing  application  or 
prior  notice  request  must  be  filed  within 
30  days  after  the  expiration  of  the 
intervention  period.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1902-0060) 

§157.11    [Amended] 

13.  Section  157.11  is  amended  by 
adding  at  the  end  of  that  section  the 
words  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1902-0060)". 

§157.12    [Amended] 

14.  Section  157.12  is  amended  by 
adding  at  the  end  of  that  section  the 
words  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1902-0060)". 

15.  Section  157.14  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (a); 
adding  a  new  sentence  after  the  first 
sentence  in  the  introductory  text  of 
paragraph  (a);  adding  in  the  first 
sentence  of  the  introductory  text  of 
paragraph  (a)(6)  the  words  "(1:24,000  or 
greater)"  after  the  word  "scale";  adding 
paragraph  (a)(6)(iv);  removing 
paragraphs  (a)(6-c)  and  (a)(6-d); 
revising  paragraphs  (a)(6-a)  (a)(&-b}  and 
(a)(10)  to  read  as  follows: 

§157.14    Exhibits. 

(a)  To  be  attached  to  each 
application.  All  exhibits  specified, 
except  Exhibit  I,  must  accompany  each 
application  when  tendered  for  filing. 
The  information  set  forth  in  Exhibit  I 
may  be  submitted  at  the  applicant's 
discretion.  *  *  • 


(6)  •  •  • 

(iv)  The  applicant  is  required  to 
submit  revisions  to  Exhibits  F  and  F-1  if 
requested  by  the  Commission  or  if  the 
location  of  any  proposed  facilities  is 
changed.  The  revisions  only  need  to 
cover  the  facilities  to  be 
relocated.  *  *  * 

(fr-a)  Exhibit  F-l — Compliance  report 
The  standard  compliance  report 
specified  in  1 157.103  demonstrating  the 
extent  to  which  the  project  will  comply 


with  the  standard  environmental 
conditions  of  §  157.103. 

(6-b)  Exhibit  F-II— Environmental 
report.  This  report  is  required  if  Exhibit 
F-I  does  not  demonstrate  complete 
compliance  with  §  157.103,  and  is 
described  in  S  380.12  of  this  chapter. 
***** 

(10)  Exhibit  H— Total  gas  supply  data. 
A  statement  by  applicant  describing: 

(i)  Those  production  areas  accessible 
to  the  proposed  construction  that 
contain  sufficient  existing  or  potential 
gas  supplies  for  the  proposed  project; 
and 

(ii)  How  those  production  areas  are 
connected  to  the  proi>osed  construction. 


16.  Subpart  E  is  revised  to  read  as 
follows: 

Subpart  E— Provisions  Governing  Rate 
Design  and  Environmental  Compliance 
for  An  Pipeline  Constrtiction  Projects 


Sec. 

157.100 

157.101 

157.102 

157.10a 

157.104 


General. 

Definitions. 

At-risk  terms  and  conditions. 

Environment 

Special  rules  regarding  violations. 


§  157.100    GeneraL 

This  subpart  establishes  provisions 
governing  rate  design  and 
environmental  compliance  for  pipeline 
construction  projects  pursued  under  the 
authorizations  in  subpart  A  of  Part  284 
of  this  chapter,  subparts  A  or  F  of  this 
part. 

9 157.101    Definitions. 

(a)  Annual  capacity  means  the  daily 
capacity  of  the  new  facilities  multipUed 
by  365. 

(b)  Daily  capacity  means,  for  onshore 
facilities,  the  engineering  design  day 
capacity  of  the  new  facilities  operating 
at  MAOP.  and,  for  offshore  facilities,  the 
gas  phase  engineering  design  day 
capacity  of  the  new  facilities  operating 
at  MAOP. 

(c)  Historical  levels  means,  for  rate 
design  purposes,  the  highest  annual 
throughput  that  the  pipeline  has 
achieved  during  the  last  5  calendar 
years.  The  demand  biUing  determinants 
should  be  equivalent  to  the  level  of 
contract  demand  plus  imputed  billing 
determinants  for  that  year. 

(d)  Construction  right-of-way  means 
the  land  area  in  which  the  project 
sponsor  has  the  right  to  place  the 
pipeline  and  where  the  ground  surface 
wnll  be  disturbed  by  construction 
equipment  or  covered  by  excavated 
material  during  pipeline  construction. 
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(e)  Project  sponsor  means  any  person 
who  is  constructing  a  project  which  is 
subject  to  the  requirements  of  5  157.103. 

§  157.102    At-risk  t»nns  and  conditions. 

(a)  Scope.  The  following  terms  and 
conditions  apply  to  the  new  facilities  of 
all  natural  gas  pipelines  not  satisfying 
the  "Kansas  Pipe  Line"  standards  in 
paragraph  (b)  of  this  *> action  that: 

(1)  Pursuant  to  su'uparts  A  or  F  of  this 
part,  are  authohied  to  construct  new 
fasilities  and  charge  cost-based  rates  for 
sales  or  transportation  service;  or 

(2)  Pursuant  to  part  284  of  this 
chapter,  are  authorized  to  charge  cost- 
based  rates  for  transportation  service 
under  section  311  of  the  Natural  Gas 
Policy  Act  of  1978. 

(b)  The  "Kansas  Pipe  Line" standarxis. 
To  avoid  application  of  the  at-risk  terms 
and  conditions  of  this  section,  the 
applicant  must  show  that: 

(1)  There  exist  sufficient  existing  or 
potential  supplies  of  natural  gas  in 
production  areas  accessible  to  the 
proposed  construction  to  meet  demand; 

(2)  It  has  long-term  (at  least  10-year) 
contracts  for  100  percent  of  the  daily 
capacity  of  the  proposed  facilities; 

(3)  The  proposed  facilities  are 
adequate  to  provide  a  full  and  complete 
service  in  the  proposed  service  territory; 

(4)  It  has  adequate  fmancial  riesources 
to  construct  the  facilities; 

(5)  The  costs  of  constructing  the 
facilities  are  adequate  and  reasonable; 

(6)  The  rates  to  be  charged  reflect 
those  costs;  and 

(7)  The  anticipated  fixed  costs  or  the 
amount  of  the  fixed  costs  are 
reasonable. 

(c)  Blanket  certificate  requirement.  To 
begin  service,  the  pipeline  must  hold  a 
blanket  transportation  certificate  under 
Part  284,  Subpart  G  of  this  chapter. 

(d)  Rate  requirements — (1)  General. 
Any  rate  for  service  filed  under  this 
section  must  comply  with  §  284.7  of  this 
chapter  and  the  following  terms  and 
conditions. 

(2)  Cost  basis  for  rates,  (i)  Any 
maximum  transportation  and  any  sales 
rate  filed  must  be  designed  to  recover, 
on  a  unit  basis,  solely  those  costs  which 
are  properly  allocated  to  that  service 
and  may  not  recover  any  costs 
associated  with  other  services. 

(ii)  Any  minimum  transportation  rate 
filed  must  be  based  on  the  average 
variable  costs  which  are  properly 
allocated  to  that  service. 

(iii)  No  costs  associated  with  the  new 
facilities  may  be  allocated  to  any  other 
services  provided  by  the  pipeline 
without  a  rate  filing  under  §  154.63  of 
this  chapter  and  a  determination  by  the 
Commission  that  the  new  facilities 
provide  an  overall  benefit  to  the 


pipeline's  existing  customers.  The 
overall  benefit  (such  as  lower  unit 
transmission  or  fuel  costs,  for  example) 
must  be  commensurate  with  the  costs 
allocated  to  the  service.  Unless  the 
pipline's  new  facilities  are  completely 
discrete  from  its  existing  facilities,  if 
rolling  the  costs  of  the  new  facilities  into 
general  rate  base  would  lower  the 
pipeline's  existing  rates  (and  the 
customers  for  the  new  facilities  still 
would  be  able  to  obtain  the  benefits  of 
their  contracts),  the  pipeline  must  do  so 
unless  otherwise  directed  by  the 
Commission. 

(3)  Minimum  throughput  conditions. 
For  purposes  of  designing  sales  and 
maximum  transportation  rates  for 
services  rendered  through  the  new 
facilities,  the  following  minimum 
throughput  conditions  apply. 

(i)  Reservation  fee  and  demand 
charge.  The  volumes  used  to  design  the 
reservation  fee  for  firm  transportation 
service,  and  the  non-gas  demand  charge 
for  firm  sales  service,  must  equal  at 
least  100  percent  of  the  daily  capacity  of 
the  new  facilities  (multiplied  by  12 
months). 

(ii)  Usage  charge,  commodity  charge, 
and  volumetric  rate.  The  volumes  used 
to  design  the  usage  charge  for  firm 
transportation  service,  the  non-gas 
commodity  charge  for  firm  sales  service, 
and  the  volumetric  rate  for  interruptible 
transportation  and  sales  service  must 
equal,  for  onshore  facilities,  at  least  90 
percent,  and  for  offshore  facilities,  at 
least  60  percent,  of  the  annual  capacity 
of  the  new  facilities. 

(4)  Design  volumes.  — (i)  No  decrease 
in  design  volumes.  The  design 
throughput  volumes  for  rates  filed  under 
this  section  may  be  increased  in  a 
subsequent  rate  filing  but  not  decreased. 

(ii)  Integrated  facilities.  If  the  new 
facilities  are  completely  integrated  with 
the  pipeline's  existing  facilities  (such  as 
looping  or  compression),  in  future  rate 
cases  the  volumes  used  for  designing 
rates  for  services  rendered  through  the 
pipeline's  existing  facilities  may  not  be 
lowered  from  historical  levels  (as 
defined  in  §  157.101  of  this  chapter). 

(5)  Rate  for  firm  transportation 
service.  The  rate  for  firm  transportation 
service  may  be  a  two-part  rate 
consisting  of  a  reservation  fee  and  a 
usage  charge,  or  it  may  be  a  one-part 
rate  consisting  only  of  a  usage  charge. 

(i)  Reservation  fee.  (A)  Negotiating 
the  fee.  As  a  condition  of  providing  firm 
transportation  service,  the  pipeline  may 
negotiate  with  a  customer,  at  arms- 
length,  a  reservation  fee,  up  to  the 
maximum  reservation  fee  described 
below.  Before  commencing  service,  the 
pipeline  must  offer  to  renegotiate  the  fee 
with  all  shippers.  During  renegotiations. 


the  pipeline  must  make  the  lowest 
reservation  fee  negotiated  with  any 
shipper  available  to  all  shippers.  Once 
the  facilities  are  operational,  the 
pipeline  must  make  all  remaining  firm 
transportation  capacity  available  at  the 
lowest  negotiated  reservation  fee. 

(B)  Maximum  reservation  fee.  The 
maximum  reservation  fee  must  be 
calculated  by  dividing  all  costs 
associated  with  the  reservation  fee  by 
the  design  throughput  volumes  specified 
in  paragraph  (d)(3)(i)  of  this  section.  If 
the  pipeline  charges  less  than  the 
maximum  reservation  fee,  it  may 
negotiate  the  reassignment  of  the  costs 
associated  with  the  lower  reservation 
fee  to  the  usage  charge.  However,  the 
total  unit  rate  for  that  customer,  which 
includes  the  reservation  fee  and  usage 
charge,  may  not  exceed  the  pipeline's 
maximum  volumetric  rate  for 
interruptible  service. 

(C)  Affiliated  pipeline  shippers.  The 
pipeline  may  not  charge  a  reservation 
fee  to  an  affiliated  pipeline  shipper  that 
is  regulated  by  the  Commission  unless 
that  affiliated  shipper  establishes  a 
separately  stated  rate  for  its  services 
involving  the  costs  associated  with  the 
newly  constructed  facilities.  In  addition, 
to  include  the  costs  associated  with 
system  supply  in  its  rates,  a  downstream 
affiliated  pipeline  must  first  obtain  prior 
Commission  authorization. 

(ii)  Usage  charge.  The  maximum 
usage  charge  for  firm  transportation 
service  must  be  calculated  by  dividing 
all  costs  not  associated  with  the 
reservation  fee  by  the  design  throughput 
volumes  specified  in  paragraph  (d)(3)(ii) 
of  this  section. 

(6)  Rate  for  interruptible 
transportation  service.  The  rate  for 
interruptible  transportation  must  be  a 
one-part  volumetric  rate. 

(i)  Maximum  rate.  The  maximum  rate 
must  be  calculated  by  dividing  the  cost 
of  service  for  the  new  facilities  by  the 
design  throughput  volumes  specified  in 
paragraph  (d)(3)(ii)  of  this  section. 

(ii)  Integrated  facilities.  If  the  new 
facilities  are  completely  integrated  with 
the  pipeline's  existing  facilities  (such  as 
looping  or  compression),  the  pipeline 
must  have  one  rate  only  for  interruptible 
transportation  through  the  integrated 
facilities. 

(e)  Open  season  requirement.  The 
pipeline  must  conduct  an  open  season, 
for  a  period  of  no  less  than  30  days,  to 
initially  allocate  capacity.  The  pipeline 
must  give  adequate  publicootice  of  the 
starting  and  closing  dates  of  the  open 
season. 

(f)  Three-year  filing  requirement  A 
new  company  constructing  stand-alone 
faciUties  under  Subpart  A  of  this  part 
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must  make  a  filing,  pursuant  to  section  4 
of  the  Natural  Gas  Act,  within  three 
years  of  the  in-service  date  of  the  new 
facilities  in  order  for  the  Commission  to 
examine  the  actual  operating  costs  of 
the  facilities  and  determine  whether 
changes  in  rate  design  are  required. 

(g)  Removal  of  the  at-risk  terms  and 
conditions.  The  Commission  will  remove 
the  at-risk  terms  and  conditions  imposed 
under  this  section  if  the  pipeline 
demonstrates  in  a  rate  proceeding  filed 
under  S  154.63  of  this  chapter  that  the 
new  facilities: 

(1)  Meet  the  standards  set  forth  in 
paragraph  (b)  of  this  section,  to  the 
extent  still  applicable;  or 

(2)  Meet  the  net  benefits  test. 

S  157.103    Environment 

(a)  General.  (1)  The  project  sponsor 
must  comply  with  the  provisions  set 
forth  in  this  section.  The  project  sponsor 
is  in  compliance  with  the  requirements 
of  this  section  if  the  project  may  be 
constructed  in  full  compliance  with  the 
requirements  therein,  or  if  the  Director. 
Office  of  Producer  and  Pipeline 
Regulation,  issues  a  letter  authorizing 
construction  to  proceed  pursuant  to  the 
procedures  identified  in  paragraph  (e]  of 
this  section.  Paragraph  (b)  of  this  section 
defines  the  facilities  which  must  be 
included  in  the  environmental 
compliance  process. 

(2)  Automatic,  prior  notice,  and 
section  311  construction,  (i)  Any  project 
undertaken  pursuant  to  §  157.203(b), 

S  157.203(c),  or  9  284.3  of  this  chapter 
which  is  constructed  in  compliance  with 
the  requirements  set  forth  in  this  section 
does  not  have  the  potential  for 
significant  environmental  impact, 
(ii)  Any  project  that  cannot  be 
constructed  in  compliance  with  this 
section  has  the  potential  for  significant 
environmental  impact  and  may  only 
proceed  pursuant  to  the  construction 
authorization  found  in  subpart  A  of  this 
part. 

(3)  Part  157,  subpart  A  construction. 
(i)  If  the  project  may  be  constructed  in 
compliance  with  the  requirements  of  this 
section,  it  will  not  have  the  potential  for 
a  significant  environmental  impact. 

(ii)  For  projects  that  are  proposed 
under  Subpart  A  of  this  part,  the  project 
sponsor  must  comply  with  paragraphs 
(c)(3).  (c)(4).  (c)(5).  and  (c)(15)  of  this 
section  and  may  select  other  procedures 
in  paragraph  (c)  of  this  section  with 
which  it  wishes  to  voluntarily  comply. 
The  project  sponsor  also  must: 

(A)  Identify  in  Exhibit  F-I  of 

S  157.14(a)(6)  the  portions  of  paragraph 
(c)  of  this  section  with  which  it  does  not 
comply;  and 

(B)  Identify  in  Exhibit  F-II  of 
i  157.14(a)(6)  the  reasons  for 


noncompliance  and  proposed  measures 
to  mitigate  any  environmental  impact. 

(b)  Scope  of  environmental 
compliance.  (1)  Any  environmental 
review  undertaken  by  the  Commission 
or  a  project  sponsor  must  include  those 
facilities  subject  to  the  Natural  Gas  Act 
and  Natural  Gas  Policy  Act  of  1978.  but 
will  not  include  any  related 
nonjurisdictional  facilities  unless  the 
Commission's  control  and  responsibility 
over  those  facihties  is  sufficient  to  cause 
the  private  action  to  become  a  Federal 
action. 

(2)  To  determine  whether  sufficient 
control  and  responsibility  by  the 
Commission  exists,  the  following  factors 
must  be  considered: 

(1)  Whether  the  regulated  activity 
comprises  merely  a  link  in  a  corridor- 
type  project; 

(ii)  The  extent  of  the  nonjurisdictional 
facilities  in  the  immediate  vicinity  of  the 
regulated  activity; 

(iii)  The  extent  to  which  the  entire 
project  will  be  within  the  jurisdiction  of 
the  Commission;  and 

(iv)  The  extent  of  cumulative  Federal 
control  and  responsibility,  as 
determined  below: 

(A)  Federal  control  and  responsibility 
will  include  the  portions  of  the  project 
beyond  the  limits  of  Commission 
jurisdiction  where  the  cumulative 
Federal  involvement  of  the  Commission 
and  other  Federal  agencies  is  sufficient 
to  grant  legal  control  over  such 
additional  portions  of  the  project.  These 
are  cases  where  the  environmental 
consequences  of  the  additional  portions 
of  the  projects  are  essentially  products 
of  Federal  financing,  assistance, 
direction,  regulation,  or  approval. 

(B)  In  determining  whether  sufficient 
cumulative  Federal  involvement  exists 
to  expand  the  scope  of  Federal  action 
consideration  should  be  given  to  the 
extent  to  which  other  Federal  agencies 
are  required  to  take  action  under  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470.  et  seq.],  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531,  et  seq.),  or  the  Coastal  Zone 
Management  Act  of  1972  (16  U.S.C.  1451, 
e/*<7.). 

(c)  Standard  environmental 
conditions.  The  following  must  be 
satisfied  to  comply  with  this  section: 

(1)  Clean  Water  Act,  as  amended,  33 
U.S.C.  1251,  et  seq.  and  the  National 
Pollution  Discharge  Elimination  System 
Program,  40  CFR  part  122,  et  seq.  The 
project  sponsor  must  adopt  the 
requirements  of  the  "Erosion  Control, 
Revegetation  and  Maintenance  Plan." 
and  "Stream  and  Wetland  Construction 
and  Mitigation  Procedures"  identified  in 
SS  380.13  and  380.14  of  this  chapter. 
Provided,  That: 


(i)  Construction  in  wetlands  shall  not 
involve  the  use  of  more  than  two  layers 
of  timber  riprap  to  support  construction- 
related  equipment;  and 

(ii)  The  project  sponsor  must  utilize  a 
spill  prevention,  containment,  and 
control  plan  which  describes  the 
preventive  and  mitigative  measures  to 
be  employed  to  minimize  impacts 
associated  with  spills  at  fuel,  lubricant, 
or  hazardous  materials  storage  areas 
during  normal  upland  refueling 
procedures,  or  during  special  refueling 
activities  which  are  within  any 
municipal  watershed  area  or  which  are 
within  100  feet  of  perennial  stream 
banks  or  wetlands  boundaries.  These 
measures  must  include  requiring  all 
fueling  and  lubricating  to  be  done  in 
areas  designated  for  such  purposes 
(with  such  areas  to  be  located  away 
from  all  water  bodies),  requiring  each 
construction  crew  to  have  on-hand 
sufficient  supplies  of  absorbent  and 
barrier  materials  to  allow  the  rapid 
containment  and  recovery  of  any  spills, 
and  developing  procedures  regarding 
excavation  and  off-site  disposal  of  any 
soil  materials  contaminated  by  spillage. 

(2)  Clean  Air  Act,  as  amended,  42 
U.S.C.  1801,  et  seq.,  air  quality 
regulations,  and  state  implementation 
plans  adopted  pursuant  to  40  CFR  parts 
50-99.  The  project  sponsor  must  secure 
the  applicable  air  quality  construction 
permits  and  comply  with  Prevention  of 
Significant  Deterioration  (PSD) 
regulations  for  new  or  modified  major 
sources. 

(3)  Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531,  et  seq.  The 
project  sponsor  is  the  Commission's 
non-Federal  representative  for  purposes 
of  complying  with  the  Endangered 
Species  Act,  and  must  adhere  to  the 
procedures  in  paragraph  (f)  of  this 
section,  in  which  case  the  Commission 
finds  that  endangered  species  and  their 
critical  habitat  are  protected  in 
accordance  with  16  U.S.C.  1536. 

(4)  National  Historic  Preservation  Act 
of  1966,  as  amended,  16  U.S.C.  470,  et 
seq.,  and  the  Archeological  and  Historic 
Preservation  Act  of  1974,  Public  Law  93- 
291.  The  project  sponsor  is  the 
Commission's  non-Federal 
representative  for  purposes  of 
complying  with  the  National  Historic 
Preservation  Act,  and  must  adhere  to 
the  procedures  set  forth  in  paragraph  (g) 
of  this  section,  in  which  case  the 
Commission  finds  that  there  is  no  effect 
on  any  property  protected  by  16  U.S.C. 
470f 

(5)  Coastal  Zone  Management  Act  of 
1972,  as  amended,  16  U.S.C.  1451,  et  seq. 
The  project  sponsor  must  obtain  a 
determination  from  the  appropriate  state 
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agency  that  the  project  complies  with 
that  state's  coastal  zone  management 
plan,  unless  the  state  agency  waives  its 
right  of  review. 

(6)  Executive  Order  No.  11988,  3  CFR, 
1977  Comp.,  p.  117,  requiring  Federal 
agencies  to  evaluate  the  potential  effects 
of  actions  that  may  be  taken  on  a 
floodplain.  A  project  may  involve 
construction  of  aboveground  facihties 
located  in  a  100-year  floodplain,  as 
delineated  on  Flood  Insurance  Rate 
Maps  or  the  Flood  Hazard  Boundary 
Maps  prepared  by  the  Federal  Insurance 
Administration,  only  after  all  reasonable 
alternatives  have  been  evaluated  and 
been  found  to  be  impracticable. 

(7)  Executive  Order  No.  11990,  3  CFR. 
1977  Comp.,  p.  121,  requiring  an 
evaluation  of  the  potential  effects  of 
construction  on  wetlands.  The  project 
sponsor  must  adopt  the  requirements  of 
the  "Stream  and  Wetland  Construction 
and  Mitigation  Procedures"  identified  in 
§  380.14  of  this  chapter.  Aboveground 
facilities  may  not  be  cotistructed  in 
wetlands  unless  compliance  with 
regulations  adopted  by  the  Department 
of  Transportation  (DOT)  cannot 
otherwise  be  accomplished. 

(8)  Wild  and  Scenic  Rivers  Act,  16 
U.S.C.  1274,  etseq.;  Wilderness  Act,  16 
U.S.C.  1133,  et  seq.;  and  National  Parks 
and  Recreation  Act  of  1978 16  U.S.C.  1 
and  230,  et  seq.  The  project  sponsor 
must  comply  with  these  statutes, 
including  the  pertinent  conditions 
identified  in  paragraph  (c)(ll)(i)  of  this 
section. 

(9)  Toxic  Substances  Control  Act,  16 
U.S.C.  2801,  et  seq.  The  project  may 
involve  the  removal,  replacement,  or 
abandonment  of  facilities  which  have 
been  found  by  the  Environmental 
Protection  Agency  (EPA)  to  have  been 
exposed  to  polychlorinated  biphenyl 
(PCB)  contamination  greater  than  50 
ppm  only  if  the  facilities  have  been 
declassified  by  the  EPA,  if  the  removal, 
replacement  or  abandonment  comply 
with  the  EPA's  regulations  at  40  CFR 
part  761,  or  if  an  alternative  disposal 
permit  is  issued  by  EPA  under  40  CFR 
761.60(e). 

(10)  General  siting  and  maintenance 
requirements.  The  project  sponsor  must 
implement  the  requirements  of 
paragraph  (h)  of  this  section. 

(11)  Conditions  subject  to  other 
agency  or  landowner  approval,  or 
specific  installation  methods.  Facilities 
which  involve  pipeline  construction  in 
the  following  areas  may  go  forward  as 
specified. 

(i)  If  the  Federal  action  is 
categorically  excluded  or  is  the  subject 
of  a  finding  of  no  significant  impact  by 
the  responsible  agency,  the  project  may 
cross  the  following  Federally  designated 


areas:  national  forests,  units  of  the 
National  Parks  System,  wilderness 
areas,  trails,  wild  and  scenic  rivers, 
wildlife  refuges,  management  areas  and 
sanctuaries,  or  ecologically  critical  or 
unique  areas  (such  as  spawning  or 
rearing  areas  for  naturally  reproducing 
cold  water  fisheries),  remnant  prairie, 
and  old-growth  forest. 

(ii)  If  approval  is  given  by  the 
appropriate  state  agency,  the  project 
may  cross  state  designated  areas  similar 
to  those  hsted  in  paragraph  (c)(ll)(i)  of 
this  section,  and  known  habitat  of  state- 
listed  threatened  or  endangered  species. 

(iii)  If  approval  is  given  by  the 
appropriate  agency,  the  project  may 
cross  active  or  reclaimed  surface  mines 
where  the  potential  for  acidic  runoff 
exists. 

(iv)  If  the  pipeline  is  installed  by 
directional  drilling,  horizontal  boring  or 
jacking,  or  is  installed  on  an  existing 
bridge  or  aerial  crossing  structure,  the 
project  may  cross  water  bodies  more 
than  100  feet  wide.  This  restriction  on 
water  body  crossings  does  not  apply  to 
offshore  pipeline  construction. 

(v)  If  approval  is  given  by  the 
appropriate  agency,  the  project  may 
cross  wellhead  protection  areas  and 
designated  sole  source  aquifers 
extending  to  within  excavation  depth  of 
the  pipeline  trench. 

(vi)  If  approval  is  given  by  the 
appropriate  water  authority,  the  pipeline 
may  cross  any  water  body  within  three 
miles  upstream  of  the  intake  for  a 
municipal  water  supply. 

(vii)  If  approval  is  given  by  the 
appropriate  water  authority,  the  pipeline 
may  pass  within  150  feet  of  the  wellhead 
of  public  groundwater  supply  wells. 

(viii)  If  the  owner(s)  of  each  residence 
grants  an  easement  the  project  may 
include  construction  of  pipeline  in  a  new 
right-of-way  where  the  edge  of  the 
construction  right-of-way  is  within  50 
feet  of  the  residence  and  is  at  least 
partially  on  the  associated  property. 

(ix)  If  the  owners  of  the  residences 
whose  properties  are  crossed  convey  an 
additional  easement,  or  have  no 
objection  to  the  use  of  the  existing  right- 
of-way  for  an  additional  pipeline,  the 
project  may  include  construction  of 
pipeline  loop  where  the  edge  of  any 
portion  of  the  construction  right-of-way 
which  is  500  feet  in  length,  or  less,  is 
within  50  feet  of  four  or  more 
residences. 

(12)  Conditions  for  projects  which 
require  reconciliation.  Construction  of 
facilities  involving  the  following  may  go 
forward  only  if  the  project  is  authorized 
pursuant  to  Subpart  A  of  this  part,  or  if 
the  Director  issues  a  letter  authorizing 
the  construction  pursuant  to  the 


procedures  identified  in  paragraph  (e)  of 
this  section: 

(i)  Pipeline  crossings  within  DOT 
class  2, 3,  or  4  locations  of  active 
geologic  faults  (surface  rupture  within 
the  last  10,000  years),  landslide  areas, 
areas  subject  to  collapse  subsidence,  or 
areas  subject  to  seismic  soil  liquefaction 
in  Uniform  Building  Code  Zones  2,  3,  or 
4. 

(ii)  Pipeline  crossings  of  known 
hazardous  waste  sites  or  areas 
contaminated  by  hazardous  waste. 

(iii)  Pipeline  crossings  of  perennial 
waterbodies  or  Federally  delineated 
wetlands  where  the  U.S.  Army  Corps  of 
Engineers  determines  that  a  section  10 
permit  or  an  individual  Section  404 
permit  is  required. 

(iv)  Condemnation  of  any  dwelling  or 
permanent  aboveground  structure  not 
owned  by  the  company. 

(v)  Aboveground  facilities  where  more 
than  five  acres  of  prime  agricultural  land 
would  be  permanently  disturbed  or 
fenced. 

(vi)  New  industrial  facilities  such  as 
gas  conditioning  facilities  at  new  sites. 
or  new  or  modified  LNG  facilities. 

(vii)  New  or  expanded  gas  storage 
fields. 

(13)  Noise  abatement  The  noise 
attributable  to  any  new  or  additional 
compressor  facihty  must  not  exceed  a 
day-night  sound  level  (Ldn)  of  55  DBA  at 
any  noise-sensitive  area  (such  as 
schools,  hospitals,  or  residences),  unless 
the  noise-sensitive  area  is  established 
after  facility  construction. 

(14)  Nuclear  facilities,  (i)  Any  activity 
subject  to  this  section  is  not  authorized 
if  it  is  located  within  0.5  miles  of  a 
nuclear  power  plant  which  is  either 
operating  or  under  construction,  or  for 
which  a  construction  permit  application 
has  been  filed  with  the  Nuclear 
Regulatory  Commission. 

(ii)  Any  activity  under  S  157.215  is  not 
authorized  if  the  activity  is  located 
within  two  miles  of  a  nuclear  power 
plant  which  is  either  operating  or  under 
construction,  or  for  which  a  construction 
permit  application  has  been  filed  with 
the  Nuclear  Regulatory  Commission. 

(15)  Notifications.  The  project  sponsor 
must  prepare  a  notification  of  proposed 
construction  for  newspaper  publication 
and  filing  with  the  Governor  and  the 
Attorney  General  for  any  state  in  which 
the  construction  or  abandonment  with 
removal  of  facilities  will  occur.  The 
project  sponsor  must  file  the  notification 
with  the  Governor  and  the  Attorney 
General,  by  certified  mail,  return  receipt 
requested,  pursuant  to  the  schedule  for 
newspaper  publication.  The  project 
sponsor  must  publish  the  notification 
once  in  a  daily  or  weekly  newspaper  of 
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general  circulation  in  each  county  in 
which  construction  would  occur.  The 
notification  must  be  published  at  least 
six  weeks  prior  to  the  beginning  of  any 
construction  activity  under  §  157.203(b). 
or  at  least  twenty-eight  days  before 
filing  the  compliance  report  required  by 
paragraph  (d)  of  this  section  for  facilities 
authorized  under  §  284.3  of  this  chapter. 
§  157.203(c)  or  subpart  A  of  this  part. 
The  notification  shall  be  in  the  form  of  a 
display  advertisement  and  must  include 
the  following: 

(i)  A  general  description  of  the  nature 
and  extent  of  the  project,  including  a 
map  and  written  description  of  project 
route.  Each  project  should  be  designated 
by  a  unique  project  number  (such  as 
"XYZ  Pipeline  Company  Project  No. 
123").  This  information  should  also 
identify  any  related  construction  areas 
and  specify  the  width  of  permanent  and 
temporary  rights-of-way. 

(ii)  Identification  of  the  construction 
authorization  [i.e..  Part  157,  Subpart  A 
case-specific  certificate  authorization; 
part  157.  subpart  F  automatic  blanket 
certificate  authorization;  part  157, 
subpart  F  prior  notice  blanket  certificate 
authorization;  or  NGPA  section  311 
authorization),  the  project  docket 
number,  if  any,  and  a  description  of 
Commission  procedures  relating  to  the 
authorization,  including  an  outline  of  the 
sequence  of  events  that  will  culminate 
in  the  authorization  for  construction. 

(iii)  A  description  of  the  applicable 
intervention,  comment,  and  protest 
procedures,  including  applicable  time 
periods  and  the  Commission  Secretary's 
mailing  address. 

(iv)  Identification  of  person(s)  who  are 
authorized  to  respond  to  requests  or 
questions  on  behalf  of  the  project 
sponsor. 

(16)  Permits.  No  construction, 
installation,  or  abandonment  shall  begin 
with  respect  to  physically  discrete, 
independently  usable  portions  of  a 
project  [e.g.,  a  complete  loop  or  lateral) 
automatically  authorized  under 
§  157.203(b)  until  all  required  permits  for 
that  portion  have  been  obtained  (except 
those  permits  that  must  be  obtained 
during  construction,  such  as  road 
crossing  and  hydrostatic  testing  permits) 
and  all  preconstruction  requirements  of 
paragraph  (c)  of  this  section  have  been 
met. 

(d)  Report  on  Compliance.  The  project 
sponsor  must  file  a  report  demonstrating 
compliance  with  this  section.  For  prior 
notice  authorizations  under  §  157.203(c). 
the  report  will  be  filed  with  the  prior 
notice.  For  automatic  authorizations 
under  §  157.203(b).  the  report  will  be 
filed  semi-annually  as  required  by 
§  157.207(b).  For  activities  undertaken 
pursuant  to  section  311  of  the  NGPA,  the 


report  must  be  filed  at  least  30  days 
prior  to  commencement  of  construction. 
For  case-specific  applications  under  part 
157,  subpart  A,  the  report  must  be  filed 
with  the  application  required  in  S  157.6. 
The  report  must  include  a  checklist  on 
the  cover  identifying  the  conditions 
contained  in  paragraph  (c)  of  this 
section  for  which  compliance  is 
demonstrated.  The  checklist  must  be 
signed  by  an  official  representing  the^ 
project  sponsor  verifying  that  the 
material  demonstrating  complians&with 
each  of  the  checked  cmdi^iortshas  been 
provided.  The  report  must  also  include, 
as  applicable: 

(1)  A  concise  explanation  of  the 
measures  undertaken  to  satisfy 
paragraph  (b)  of  this  section  and  each 
requirement  specified  in  paragraphs  (c) 
(1)  through  (16)  of  this  section,  including: 

(i)  A  discussion  of  how  the  project 
sponsor  determined  what  facilities  are 
required  to  be  considered  pursuant  to 
paragraph  (b)  of  this  section,  including: 
identification  of  all  facilities,  both 
jurisdictional  and  nonjurisdictional. 
contacts  made  to  determine  what 
nonjurisdictional  facilities  would  be 
considered  for  environmental  review 
purposes,  an  explanation  of  how 
paragraph  (b)  of  this  section  was 
applied;  and  the  basis  for  any 
conclusion  that  a  related 
nonjurisdictional  faciUty  shall  not  be 
considered. 

(ii)  A  verified  statement  that  the 
provisions  of  §§  380.13  and  380.14  of  this 
chapter  have  been  adopted; 

(iii)  Calculations  supporting 
conclusions  as  to  whether  the  facilities 
constitute  a  major  source  or  major 
modification  as  defined  by  EPA,  and 
citation  to  the  date,  issuing  authority. 
and  PSD  permit  number 

(iv)  Documentation  that  the  project 
sponsor  has  obtained  from  the 
appropriate  office  of  the  Fish  and 
Wildlife  Service  (FWS)  or  the  National 
Marine  Fisheries  Service  (NMFS)  a  list 
of  Federal  endangered,  threatened, 
proposed,  and  candidate  species,  and 
their  designated  critical  habitat,  they 
may  occur  in  the  vicinity  of  the 
proposed  project  as  required  in 
paragraph  (f)  of  this  section.  Copies  of 
correspondence  with  those  agencies, 
survey  reports,  and  the  biological 
analysis,  if  one  is  necessary,  must  be 
filed  with  the  Secretary.  The  biological 
analysis  and  comments  on  the  biological 
analysis  should  be  marked 
"PRIVILEGED  INFORMA  TION—DO 
NOT  RELEASE'.  A  copy  of  this 
information  must  also  be  provided 
directly  to  the  appropriate 
environmental  branch  of  the 
Commission. 


(v)  A  discussion  of  findings  of  effects 
on  cultural  resources,  which  must 
include: 

(A)  Dates  of  consultation  with  SHPOs. 
Federal  land-managing  agencies,  and 
other  interested  persons,  including 
Native  American  representatives; 

(B)  A  summary  of  the  input  from 
consulted  agencies  and  persons  that  is 
not  otherwise  provided  pursuant  to 
paragraph  (d)(l)(v)(D)  of  this  section; 

(C)  A  discussion  of  measures  taken  to 
ivoid  eligible  properties;  and 

(D)  All  reports  and  correspondence 
produced  under  paragraph  (g)  of  this 
section,  including,  as  appropriate,  the 
NEPA  Report,  the  reports  required  by 
paragraph  (g)(5)(iv)  of  this  section,  and 
the  SHPOs'  determinations  described  in 
paragraphs  (g)(5)(iii).  (iv),  and  (x) 
through  (xiii)  of  this  section. 

(vi)  Documentation  of  any  state 
determination  that  the  project  conforms 
to  its  Coastal  Zone  Management  Plan; 

(vii)  Identification  of  the  maps 
consulted,  alternative  locations 
considered,  and  reasons  for  locating 
aboveground  facilities  in  a  floodplain  or 
wetland; 

(viii)  Identification  of  how  compliance 
with  paragraph  (c)(ll)(i)  of  this  section 
was  determined; 

(ix)  A  statement,  supported  by  EPA 
correspondence,  that  the  removal, 
replacement,  or  abandonment  of 
facilities  will  conform  to  paragraph 
(c)(9)  of  this  section.  For  removal, 
replacement,  or  abandonment 
performed  in  accordance  with  40  C.F.R. 
Part  761.  but  not  under  an  alternative 
method  of  disposal,  a  description 
identifying  specific  procedures  for  the 
following  activities: 

(A)  Pre-removal  inspections,  x-raying, 
testing,  and  monitoring  of  liquids. 

(B)  Pre-removal  pipeline  pigging, 
cleaning,  drying,  blowdown,  purging,  , 
and  removal  of  liquid  accumulations. 

(C)  Measures  for  exclusion  and 
removal  of  water  seepage  into 
excavations. 

(D)  Sealing  or  capping  of  cut  surfaces 
and  measures  to  contain  leaks  and 
spills. 

(E)  Removal  of  pipe  from  trench. 

(F)  Spill  prevention,  control, 
containment,  and  cleanup  pursuant  to  40 
CFR  part  761.  subpart  G. 

(C)  Transportation  of  removed  pipe 
segments  to  a  storage  yard. 

(H)  Location(s)  of,  and  construction, 
containment,  and  monitoring  methods  of 
storage  yards  for  removed  pipeline 
segments,  pursuant  to  40  CFR  761.65(b). 

(I)  Valve  draining,  removal,  capping, 
transportation,  storage,  and  disposal. 

(I)  Disposal  of  the  removed  pipeline 
segments  and  related  equipment. 
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(K)  Identity  of  the  companies,  and 
specific  personnel  and  their  titles,  who 
are  responsible  for  the  collection, 
transportation,  cleanup,  and  disposal  of 
t^CB-contaminated  materials. 

(x)  Verification  that  the  project 
sponsor  has  complied  with  paragraph 
(c)(10)  of  this  section,  and  a  description 
of  how  routing  within  existing  rights-of- 
way  was  maximized; 

(xi)  Identification  of  contacts  made 
and  references  consulted  to  achieve 
compliance  with  paragraphs  (c)(ll)  and 
(12)  of  this  section: 

(xii)  Commitment  to  file 
postconstruction  noise  surveys  of  new 
or  additional  compressor  facilities  no 
later  than  30  days  after  placing  the 
facility  in  service  or,  in  case  of 
automatically  authorized  construction, 
with  the  next  semi-annual  report.  Noise 
surveys  shall  include  a  plot  plan 
identifying  the  noise  measurement 
locations  and  shall  identify  the  time  of 
day,  duration  of  measurements,  weather 
conditions,  windspeed  and  direction, 
engine  load,  and  other  noise  sources 
present  for  each  measurement.  If  the 
noise  attributable  to  the  operation  of  the 
new  or  additional  compressor  facility  at 
full  load  exceeds  a  day-night  sound 
level  (Ldn)  of  55  dBA  at  any  nearby 
noise-sensitive  areas,  additional  noise 
controls  must  be  added  to  meet  that 
level  within  one  year 

(xiii)  Identification  of  contacts  made 
to  ensure  compliance  with  paragraph 
(c)(14)  of  this  section; 

(xiv)  Certification  that  the  newspaper 
publication  and  notification  to  the 
Governor  and  the  Attorney  General 
required  pursuant  to  paragraph  (c)(15)  of 
this  section  have  been  done;  and 

(xv)  For  automatically  authorized 
projects,  verification  that  paragraph 
(c)(16)  of  this  section  will  be  or  has  been 
complied  with. 

(2J  A  discussion  of  the  consideration 
given  to  alternative  routes  or  locations 
to  avoid  sensitive  environmental  areas 
as  identified  in  paragraphs  (c)(ll)  and 
fl2)  of  this  section  prior  to  obtaining 
approvals  required  by  paragraph  (c)(ll) 
and  prior  to  filing  a  request  for 
reconciliation  pursuant  to  paragraph  (e) 
of  this  section. 

(3)  Any  listing  of  contacts  required  in 
this  section  must  include  the  name,  title, 
affiliation,  and  telephone  number  of  the 
person(s]  contacted. 

(4)  A  listing  of  the  projected 
completion  date  for  all  required  surveys, 
the  projected  start  date  of  construction 
for  each  discrete  pipeline  segment  or 
aboveground  facility,  and  the 
anticipated  timeframe  for  start  and 
completion  of  restoration  activities. 

(5)  If  the  report  required  by  this 
subsection  demonstrates  compliance 


with  the  requirements  of  this  section,  the 
Director  will  issue  a  letter  notifying  the 
project  sponsor  that  he  has  reviewed  the 
report.  This  letter  shall  not  constitute 
fmal  agency  action  subject  to  rehearing 
within  the  meaning  of  §  385.1902  of  the 
Commission's  regulations. 

(8)  If  the  report  required  by  this 
subsection  does  not  demonstrate 
compliance  with  the  requirements  of  this 
section,  the  Director  will  issue  a  letter 
stating: 

(i)  That  the  compliance  report  is 
inadequate  and  that  the  project  sponsor 
may  seek  reconciliation,  or  that  the 
project  sponsor  can  only  proceed 
pursuant  to  the  case-specific 
authorization  in  subpart  A  of  this  part, 
or 

(ii)  That  the  Director  will  initiate 
reconciliation  on  his  own  initiative. 

(e)  Reconciliation  Procedures.  (1)  If  it 
is  believed  that  a  project  would  be  in 
compliance  with  the  requirements  of  this 
section  if  minor  issues  are  resolved,  a 
request  for  reconciliation  may  be  filed 
with  the  Director.  The  project  sponsor 
must  not  proceed  with  construction  until 
the  Director  issues  a  letter  authorizing 
the  project  sponsor  to  proceed  with 
construction  pursuant  to  the  following 
procedures.  The  reconciliation 
procedure  shall  not  be  used  unless,  at 
the  discretion  of  the  Director,  matters 
for  which  reconciliation  are  sought  are 
appropriate. 

(i)  A  project  sponsor  may  initiate 
reconciliation: 

(A)  Upon  filing  the  compliance  report 
required  by  paragraph  (d)  of  this 
section; 

(B)  In  response  to  the  filing  of  a 
protest  by  any  person;  or 

(C)  Upon  a  finding  of  noncompliance 
by  the  Director,  after  a  review  of  the 
compliance  report.  The  Director  may 
also  initiate  reconciliation. 

(ii)  The  reconciliation  period  will 
begin  on  the  date  that  a  request  for 
reconciliation  is  filed  and  end  90  days 
thereafter,  unless  the  Director  issues  a 
letter  extending  the  reconciliation  period 
for  an  additional  period  of  up  to  90  days. 

(iii)  If  the  Director  believes  that 
reconciliation  can  be  achieved  within 
the  reconciliation  period,  he  may  pursue 
resolution.  The  Director  may,  in  his 
discretion: 

(A)  Consult  with  relevant  agencies  to 
ensure  that  the  environmental  impact 
will  not  be  significant. 

(B)  Obtain  agreement  from  the  project 
sponsor  to  implement  any  mitigation 
measures  the  Director  finds  necessary. 

(C)  Convene  a  technical  conference. 

(D)  Pursue  any  other  actions  deemed 
necessary. 

(iv)  Consistent  with  the  Commission's 
ex  parte  regulations,  the  Commission 


and  staff  may  meet  with  the  project 
sponsor  or  other  parties  to  address  the 
environmental  matters  at  issue  in  the 
reconciliation  procedure. 

(v)  If  the  Director  concludes  that  the 
project  can  comply  with  this  section, 
either  with  or  without  additional 
mitigation  measures,  he  will  issue  a 
letter,  including  a  brief  Environmental 
Assessment,  under  which  the  project 
may  proceed. 

(vij  If  the  Director  concludes  that  the 
project  cannot  comply  with  this  section, 
the  project  may  only  proceed  under 
Subpart  A  of  this  part 

(2)  If  the  Director  has  not  issued  a 
letter  by  the  end  of  the  reconciliation 
period,  or  any  extension  thereof,  the 
project  may  not  proceed  under  authority 
of  this  section. 

(f)  Procedures  for  compliance  with  the 
Endangered  Species  Act  of  1973 — (1) 
Applicability.  The  procedures  in  this 
section  apply  to  any  project  sponsor  as 
defined  in  S  157.101,  including  a 
company  undertaking  a  project 
authorized  under  a  blanket  certificate 
issued  pursuant  to  subpart  F  of  this  part, 
and  any  applicant  or  project  sponsor 
undertaking  any  other  activity  subject  to 
the  conditions  in  paragraph  (c)  of  this 
section. 

(2)  Consultation  with  other  Federal 
agencies.  Pursuant  to  paragraph  (c)(3)  of 
this  section,  the  project  sponsor  is 
designated  as  the  Commission's  non- 
Federal  representative  for  purposes  of 
informal  consultations  with  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  and  the 
National  Marine  Fisheries  Service 
(NMFS).  As  specified  in  paragraph 
(f)(4)(iv)(D)  of  this  section,  a  project 
requiring  formal  consultation  may  only 
proceed  under  Subpart  A  of  this  part, 
unless  the  project  has  been  cleared  by 
the  Director  pursuant  to  paragraph  (e)  of 
this  section. 

(3)  Definitions.  For  purposes  of  this 
section: 

(i)  Listed  species  and  critical  habitat 
have  the  same  meaning  as  provided  in 
50  CFR  402.02. 

(ii)  Project  area  means  any  area 
subject  to  construction  activities 
(including  material  storage  sites  and 
access  roads)  required  to  Install  the 
facilities. 

(4)  Procedures— {i)  Consultation 
requirement  Prior  to  construction  of 
project  facilities,  the  project  sponsor 
must  contact  the  appropriate  regional  or 
field  office  of  the  FWS  or  the  NMFS,  or 
both  if  appropriate,  to  initiate  informal 
consultations,  unless  it  is  proceeding 
pursuant  to  a  blanket  clearance  issued 
by  the  FWS  which  is  less  than  one  year 
old  and  the  clearance  does  not  specify 
more  frequent  consultation.  If  the 
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blanket  clearance  is  more  than  one  year 
old.  the  project  sponsor  must  consult 
with  the  FWS  to  determine  whether  any 
additional  species  have  been  listed  in 
the  area,  and  whether  the  blanket 
clearance  is  still  valid. 

(ii)  Finding  of  no  impact.  The  project 
sponsor  is  in  compliance  with  paragraph 
(c)(3]  of  this  section  if,  pursuant  to 
informal  consultations,  the  consulted 
agency  initially  determines  that  no  listed 
or  proposed  species,  or  its  listed  or 
proposed  critical  habitat,  occurs  in  the 
project  area. 

(iii)  Potential  impact  to  proposed 
species.  (A)  If  the  consulted  agency, 
pursuant  to  infomal  consultations, 
initially  determines  that  any  species 
proposed  to  be  listed,  or  its  proposed  to 
be  listed  critical  habitat,  occurs  in  the 
project  area,  Ae  project  sponsor  must 
confer  with  the  consulted  agency  on 
how  to  avoid  or  reduce  the  potential 
impact. 

(B]  The  project  sponsor  is  in 
compliance  with  paragraph  (c)(3]  of  this 
section  when  it  implements  any 
mitigating  measures  recommended 
through  the  consultation  process,  and 
complies  %vith  paragraph  (f)(4)(iv)  of  this 
section,  if  applicable. 

(iv)  Continued  informal  consultations 
for  listed  species. 

(Aj  If  the  consulted  agency  initially 
determines,  pursuant  to  the  informal 
consultations,  that  a  listed  species  or  its 
critical  habitat  may  occur  in  the  project 
area,  the  project  sponsor  must  continue 
informal  consultations  to  determine  if 
the  proposed  project  may  affect  the 
species  or  habitat.  These  consultations 
may  include  discussions  with  experts 
(including  experts  provided  by  the 
consulted  agency],  field  surveys, 
biological  analyses,  and  the  formulation 
of  mitigation  measures. 

(6)  A  biological  analysis  must  be 
prepared  unless  the  FWS  and/or  NMFS 
indicates  that  the  proposed  project 
would  not  affect  a  specific  listed  or 
proposed  species.  The  biological 
analysis  must  contain  the  following 
information  for  each  species: 

[1]  Life  history  and  habitat 
requirements; 

[2]  Results  of  detailed  surveys  to 
determine  if  individuals,  populations,  or 
Suitable,  unoccupied  habitat  exists  along 
the  proposed  route; 

(J)  Potential  impacts,  both  beneficial 
and  negative,  that  could  result  from 
construction  of  the  proposed  project; 
and 

[4]  Proposed  mitigation  which  would 
eliminate  or  minimize  these  potential 
impacts. 

All  surveys  must  be  conducted  by 
qualified  biologists  and  must  utilize 
FWS  and/or  NMFS  approved  survey 


methodology.  The  biological  analysis 
must  include  the  name(s)  and 
qualifications  of  person(8)  conducting 
the  survey;  survey  methodology:  date  of 
8urvey(s];  and  detailed  identification  of 
size  and  location  of  all  areas  surveyed. 
The  biological  analysis  should  be 
submitted  to  the  FWS  and/or  NMFS  for 
their  review  and  comment. 

(C)  If  the  consulted  agency  agrees 
with  the  determination  that  the 
proposed  project  will  not  affect  any 
listed  species  or  its  critical  habitat  the 
project  sponsor  is  in  compliance  with 
paragraph  (c)(3)  of  this  section. 

(D)  The  project  sponsor  may  not 
proceed  with  the  proposed  project  if  it 
concludes  that  the  proposed  project  may 
affect  listed  species  or  the  species' 
critical  habitat,  or  if  the  consulted 
agency  does  not  agree  with  the  project 
sponsor's  determination  of  no  effect 
except  as  authorized  under  Subpart  A  of 
this  part  or  unless  the  project  has  been 
authorized  by  the  Director  pursuant  to 
paragraph  (e)  of  this  section. 

(g)  Procedures  for  Compliance  with   . 
the  Cultural  Resources  Aspects  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  National  Historic 
Preservation  Act  of  1966  (NHPA).  (1) 
Applicability.  The  procedures  in  this 
section  apply  to  public  and  private 
lands,  including  Federal  lands  for  which 
there  are  no  Federal  procedures. 

(i)  If  Federally  administered  land  will 
be  directly  affected  by  a  proposed 
project  the  procedures  used  by  the 
appropriate  Federal  land-managing 
agency  to  comply  with  section  106  of  the 
National  Historic  Preservation  Act  of 
1966, 16  U.S.C.  470f.  will  take 
precedence  over  these  procedures  for 
that  land,  unless  that  agency's 
procedures  require  it  to  comply  with 
section  106  for  the  non-Federal  lands. 

(ii)  Unless  the  procedures  of  a  Federal 
land-managing  agency  apply  to  all 
project  areas  where  eligible  properties 
Mrill  be  affected,  no  project  requiring 
formal  consultation  may  proceed  unless 
it  is  the  subject  of  an  application  under 
Subpart  A  of  this  part,  or  is  cleared  by 
the  Director  pursuant  to  paragraph  (e)  of 
this  section. 

(iii)  If  there  is  no  SHPO.  or  If  the 
SHPO  declines  to  consult  with  the 
project  sponsor,  the  project  sponsor 
must  inform  the  Director  and  shall  not 
proceed  with  these  procedures  or  the 
project  until  an  alternative  consultant  is 
designated  by  the  Director. 

(2)  Consultation  with  other  agencies. 
Pursuant  to  paragraph  (c)(4)  of  this 
section,  a  project  sponsor  will  consult 
with  the  SHPOs. 

(3)  Definitions.  For  purposes  of  this 
section: 


(i)  Eligible  property  means  any 
district  site,  building,  structure,  or 
object  that  is  listed  on  or  meets  the 
criteria  for  listing  on  the  National 
Register  of  Historic  Places.  The  criteria 
for  evaluation  (found  at  36  CFR  60.4) 
must  be  used  to  determine  eligibility. 

(ii)  SHPO  means  die  State  Historic 
Preservation  Officer  or  any  alternative 
person  duly  designated  by  the  state,  or 
pursuant  to  paragraph  (g)(l)(iii)  of  this 
section,  to  advise  on  cultural  resource 
matters. 

(iii)  Project  area  refers  to  the  project's 
area  of  potential  environmental  effect 
(including  construction,  visual,  and 
other  anticipated  effects),  and  means 
any  area  subject  to  construction 
activities  (including  storage  sites  and 
access  roads)  required  to  install  the 
facilities. 

(4)  NEPA  report  Prior  to  any 
construction  of  project  facilities,  the 
project  sponsor  must  assess  the  impact 
of  the  proposed  project  on  cultural 
resources  and  idiintify  how  these 
impacts  have  been  or  will  be  minimized 
or  eliminated.  This  report  must  include: 

(i)  A  description  of  the  project  area: 

(ii)  A  description  of  the  cultural 
resource  (historic,  archeological. 
architectural,  landscape)  contexts  for 
the  proposed  project  areas: 

(iii)  A  description  of  consultations 
that  took  place  with  the  SHPO,  Native 
Americans  and  tribal  leaders,  and  other 
interested  persons  who  may  be 
concerned  with  the  effects  of  the  project 
on  cultural  resources,  to  determine 
whether  significant  cultural  or  historical 
resources  such  as  cemeteries  or 
churches  that  may  not  satisfy  the 
National  Register  Criteria,  but  are 
important  for  their  local  or  state  values, 
may  be  affected: 

(iv)  A  description  of  how  the  project 
sponsor  would  protect  the  resources 
identified  pursuant  to  paragraph 
(g)(4)(iii)  of  this  section;  and 

(v)  Clearly  described  locations  ot  ail 
identified  cultural  resources  by  milepost 
in  the  text  and  on  topographic  maps 
(scale  1:6,000  or  greater). 

(5)  NHPA  procedures,  (i)  Prior  to 
construction  of  project  facilities,  the 
project  sponsor  must  identify  or  cause  to 
be  identified,  eligible  properties  (36  CFR 
60.4),  that  are  located  within  the  project 
area  and  that  may  be  affected  by  the 
undertaking. 

(ii)  Prior  to  filing  the  compliance 
report  required  in  paragraph  (d)  of  this 
section,  the  project  sponsor  must 

(A)  Check  the  National  Register  of 
Historic  Places  and  consult  with  the 
SHPO  to  identify  all  known  eligible 
properties  within  the  project  area; 
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(B)  Consult  with  the  SHPO.  and  to  the 
extent  deemed  appropriate  by  the 
SHPO,  check  the  public  records  and 
consult  with  other  individuals  and 
organizations  with  historical, 
architectural,  or  archeological  expertise, 
as  well  as  potentially  affected  Native 
Americans  or  Indian  tribes,  to  determine 
whether  eligible  properties  are  likely  to 
occur  within  the  project  area;  and 

(C)  Consult  with  the  SHPO  to 
determine  the  need  for  surveys  to 
identify  previously  unidentified  eligible 
properties.  The  project  sponsor  must 
consult  with  the  SHPO  regarding 
eligibility  and  application  of  the  criteria 
for  evaluation  to  any  previously 
unidentified  eligible  properties. 

(iii)  The  project  sponsor  is  in 
compliance  with  paragraph  (c](4]  of  this 
section  if  the  SHPO  determines  that 
extant  documentation  is  sufficient  to 
demonstrate  that  no  eligible  properties 
are  likely  to  exist  in  the  project  area. 

(iv)  If  the  SHPO  determines  that 
surveys  are  required  to  determine  the 
presence  or  absence  of  eligible 
properties,  the  project  sponsor  must 
perform  surveys  that  meet  the 
Commission's  requirements  and  are 
deemed  by  the  SHPO  to  be  of  sufficient 
scope  and  intensity  to  identify  and 
evaluate  the  properties.  The  reports  of 
these  surveys  and  the  SHPO's  commefits 
must  be  provided  as  part  of  the  report 
required  to  be  filed  under  paragraph  (d) 
of  this  section.  If  an  application  is  made 
under  subpart  A  of  this  part,  the  reports 
may  be  provided  in  phases  as  specified 
in  S  380.12(c)(4)  of  this  chapter.  The 
project  sponsor  must  submit  the  results 
of  the  surveys  in  Phase  1  and  Phase  2 
reports,  as  applicable.  Upon  submission, 
the  project  sponsor  must  request  the 
SHPO's  written  comments  on  the  results 
of  identiHcation  efforts,  including 
surveys.  The  request  should  ask  the 
SHPO  to  make  specific  reference  to  the 
report  (title,  author  and  date),  name  of 
the  applicant,  project  name  and  docket 
number,  as  applicable,  and  the 
mileposts  or  facilities  covered. 
Specifically,  the  SHPO  must  be 
requested  to  comment  on: 

(A)  The  adequacy  of  identification 
efforts  (including  surveys); 

(B)  The  eligibility  of  all  identified 
cultural  resources; 

(C)  The  need  for  additional  studies  in 
order  to  assess  eligibility;  and 

(D)  The  effect  the  project  would  have 
on  any  eligible  property. 

(v)  Each  NHPA  report  must  meet  the 
requirements  of  the  Advisory  Council  on 
Historic  preservation  (ACHP)  set  forth 
at  36  CFR  part  800,  including 
documentation  of  consultations  with  the 
appropriate  SHPO.  involved  Federal 
land-managing  agencies,  and  interested 


Native  American  tribes.  Within  one  year 
of  completion  of  the  final  report,  one 
copy  must  be  sent  to  the 
Anthropological  Archives,  Smithsonian 
Institution.  These  reports  should  also  be 
disseminated  to  research  institutions 
such  as  state  colleges  and  universities. 
The  Commission  also  encourages  that 
the  reports,  or  summaries  of  them 
prepared  for  the  public,  be  distributed  to 
state  and  local  libraries,  and  other 
learning  centers,  and  the  publication  of 
results  in  professional  journals. 

(vi)  The  Phase  1  report  documents  the 
Phase  1  survey.  The  Phase  1  survey  is 
designed  to  determine  the  presence  or 
absence  and  point  location  of  cultural 
resources  within  the  area  of  potential 
impact.  The  Phase  1  report  must  include 
the  following  information: 

(A)  A  summary  of  the  SHPO's 
determination  as  to  the  need  for 
survey(s); 

(B)  Description  of  the  study  area, 
including  an  environmental  synthesis 
with  reference  mileposts  (and  docket 
number  if  multiple  docket  numbers  are 
involved)  for  significant  features; 

(C)  An  overview  of  the  prehistoric  and 
historic  settlement  history  within  the 
immediate  vicinity  of  the  project  area; 

(D)  Recommendations  for  additional 
actions  to  be  taken,  including  Phase  2 
evaluation  studies,  site  avoidance  by 
project  redesign,  or  flagging  of  adjacent 
resources; 

(vii)  The  Phase  2  report  documents  the 
Phase  2  survey.  The  Phase  2  survey  is 
designed  to  thoroughly  describe  the 
location,  distribution,  and  condition  of 
cultural  resources  identifled  during  the 
Phase  1  study  as  requiring  Phase  2 
study.  The  Phase  2  report  must  provide 
sufficient  detail  on  each  site,  building,  or 
structure  to  permit  evaluation  against 
the  National  Register  criteria  of 
signiflcance  found  at  36  CFR  60.4.  The 
Phase  2  survey  report  shall  document: 

(A)  The  types  of  cultural  values 
sought  and  the  probable  research 
questions  or  data  needs  they  may 
answer 

(B)  A  description  of  the  area  surveyed, 
including  the  precise  location  and 
horizontal  and  vertical  boundaries  of  all 
resources  investigated; 

(C)  The  method  of  survey,  including 
the  extent  of  survey  coverage; 

(D)  Information  on  integrity  (condition 
and  horizontal  and  vertical  stability); 

(E)  Assessments  of  each  resources' 
probable  eligibility  for  listing  in  the 
National  Register  of  Historic  Places;  and 

(F)  Recommendations  for  additional 
actions  to  be  taken,  including  Phase  3 
data  recovery  (mitigation)  studies,  site 
avoidance  by  project  redesign,  or 
flagging  of  adjacent  resources. 


(viii)  Phase  1  and  Phase  2  reports  must 
include  (to  the  extent  not  included  in  the 
other  report): 

(A)  A  detailed  report  (with  complete 
bibliographic  references)  of  the 
historical  and  background 
documentation  consulted; 

(B)  A  description  and  justification  of 
the  research  design  and  field  strategies, 
including  modifications  that  were  made 
during  the  course  of  the  planning  and 
field  study; 

(C)  A  description  of  field  and 
analytical  studies  actually  implemented, 
with  precise  reference  to  milepost 
designations  and  specific  facility  names; 
a  brief  explanation  of  any  sampling  or 
statistical  assumptions  and  the 
techniques  used  (including  discussion  of 
consistency  of  surface  collection, 
augering,  and  test  excavation  programs; 
and  any  deviation  from  the  research 
design  and  the  reason  for  the  deviation; 

(D)  A  large-scale  base  map  (s)  of  the 
study  area  (at  a  scale  of  no  less  than 
1:2,400).  depicting  those  areas  subject  to 
surface  survey  and  subsurface  testing; 
large  scale  feature  plans  and  proHles; 
excavation  unit  summaries,  profiles  and 
plan  views;  stratigraphic  summaries  of 
auger  and  core  tests;  photographic 
coverage  of  all  featiu^s.  excavation 
units,  and  selected  site  views  (with 
photo  logs);  and  a  field  log; 

(E)  Standardized  descriptions  of  all 
field  operations  and  observations, 
including  excavation  and  recording 
techniques,  and  stratigraphic  intra-site, 
and  inter-site  relationships;  j — v 

(F)  A  complete  description,  with 
specific  reference  to  mileposts,  of 
analytical  techniques  employed  \e^^ 
remote  sensing,  deep  coring)  and  the 
results.  This  description  must  be 
illustrated,  as  appropriate,  with  tables, 
charts,  and  graphs,  including  a 
frequency  distribution  table  for  all 
specimens  from  the  site.  The  frequency 
distribution  table  should  provide  a  count 
of  all  artifacts,  faunal,  and  floral 
specimens,  organized  by  class  and 
provenance;  percentages  within  each 
stratum  and  within  each  class  of 
artifact/specimen.  Tables  and/or  graphs 
of  artifact  distribution  by  feature  and 
stratum  within  feature  shall  also  be 
provided; 

(G)  All  classes  of  information 
recorded  in  a  format  compatible  with 
basic  statistical  manipulation  [e.g., 
actual  counts  and  percentages  per 
artifact  class  and  stratum/feature).  If  the 
data  base  is  large  enough  and  such 
action  is  appropriate,  statistical  analysis 
may  be  conducted  to  address  specific 
research  questions.  Also,  comparisons 
with  similar  resources  may  be  made  if 
this  approach  appears  to  be  necessary 
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in  analysis  and  discussion  of 
appropriate  treatments; 

(H)  A  discussion  of  the  results  of 
analyses,  focusing  on  the  research 
problems  identified  in  the  research 
design  and  other  relevant  questions; 

(I]  An  evaluation  of  the  survey  in 
terms  of-rfie  goals  and  objectives  of  the 
investigation,  including  discussion  of 
how  well  the  needs  of  the  project 
planning  process  were  served: 

(]]  Recommendations  for  updating 
relevant  data  bases,  cultural  resources 
file  (including  SHPO  files),  other 
information  sources,  new  studies  and 
identification  of  information  needs  [e.g., 
comparative  studies); 

(K)  Information  on  the  location  of  the 
original  data  in  the  form  of  field  notes, 
photographs,  research  materials,  and 
curated  documentary  and 
archaeological  collections;  and 

(L)  The  curricula  vitae  of  all 
supervisory  personnel  involved  in  the 
study,  including  the  principal 
investigator,  field  supervisors,  crew 
chiefs,  laboratory  supervisors,  analytical 
specialists,  and  all  consultants.  The 
individuals  must  meet  the  standards 
published  in  "Archaeology  and  Historic 
Preservation;  the  Secretary  of  the 
Interior's  Standards  and  Guidelines." 
This  document  is  available  from  the 
Commission's  Public  Information  Office, 
room  3104.  941  N.  Capitol  St^  NE^ 
Washington.  DC  2042a 

(ix)  Because  certain  individual 
property  information,  such  as  specific 
locations,  may  be  sensitive  to 
disclosure,  information  on  the  location 
of  archaeological  resources  and 
resources  of  religious  or  sacred  value 
must  be  labelled  "PRIVILEGED,  DO 
NOT  RELEASE"  and  must  not  be 
included  in  published  reports,  lliis  data 
will,  however,  be  provided  for  SHPO 
and  professional  staff  review;  reports 
for  public  distribution  and  peer  review 
must  contain  summary  information  on 
these  resources. 

(x)  The  project  sponsor  is  in 
compliance  with  paragraph  (c)(4)  of  this 
section  if,  upon  conclusion  of  the 
surveys,  the  SHPO  agrees  that  no 
eligible  properties  occur  in  the  project 
area. 

(xi)  If  eligible  properties  are  identified 
within  the  project  area,  the  project 
sponsor,  in  consultation  with  the  SHPO, 
must  apply  the  Criteria  of  Effect  in  38 
CFR  800.9  to  determine  whether  the 
project  will  have  an  effect  upon  the 
significant  historical,  architectural, 
archaeological,  or  cultural 
characteristics  of  the  property.  The 
project  sponsor  is  in  compliance  with 
paragraph  (c)(4)  of  this  section  if  the 
SHPO  agrees  that  the  project  will  not 
affect  the  eligible  property,  as  long  as: 


(A)  No  construction  activities  are 
allowed  in  any  portion  of  a  listed  or 
eligible  site; 

(B)  Avoidance  of  effect  cannot  be 
achieved  by  boring  or  directional 
drilling  beneath  an  eligible  property;  and 

(C)  Visual  and  auditory  impact  to  the 
surroundings  of  an  eligible  property  are 
not  considered  effects  if  they  only  occur 
during  the  construction  or  installation 
period. 

(xii)  Upon  application  of  the  Criteria 
of  Effect  in  36  CFR  800.9,  if  the  project 
sponsor  or  the  SHPO  finds  that  the 
proposed  project  may  affect  an  eligible 
property,  even  if  the  effect  is  not 
considered  adverse,  the  project  sponsor 
may  npt  proceed  except  under  part  157, 
subpart  A  of  this  chapter,  unless  the 
project  has  been  cleared  by  the  Director 
pursuant  to  the  reconciliation  procedure 
contained  in  paragraph  (e)  of  ^is 
chapter.  Exception:  The  project  sponsor 
is  in  compliance  with  paragraph  (c)(4)  of 
this  section  only  if  the  property  can  be 
avoided  by  relocation  of  the  project  to 
an  area  where  the  SHPO  agrees  that  no 
eligible  properties  exist. 

(xiii)  If  the  project  sponsor  and  SHPO 
are  unable  to  agree  on  the  need  for  a 
survey,  the  adequacy  of  a  survey,  the 
eligibility  of  identified  properties 
(results  of  application  of  the  Criteria  for 
Evaluation),  or  the  effects  of  the 
proposed  project,  the  project  will  not  be 
authorized  except  under  part  157, 
subpart  A  of  this  chapter,  unless  it  has 
been  authorized  by  the  Director 
pursuant  to  paragraph  (e)  of  this  section. 

(h)  General  siting  and  maintenance 
requirements — (1)  General  statement  In 
the  interest  of  preserving  scenic, 
historic,  wildlife,  and  recreational 
values,  the  construction  and 
maintenance  of  facilities  should  be 
undertaken  in  a  manner  that  will 
minimize  ejects  on  these  values  to  the 
maximum  extent  practicable. 
Accordingly,  the  planning,  locating, 
clearing,  and  maintenance  of  rights-of- 
way  and  the  construction  of 
aboveground  facilities  should,  to  the 
maximum  extent  possible,  conform  to 
the  performance  requirements  provided 
in  paragraph  (h)(2)  of  this  section. 

(i)  There  is  increasing  need  to  fit  the 
construction  of  pipeline  facilities  into  an 
overall  plan  for  land  development  and 
use  in  Federal,  state,  and  regional  land 
use  planning  and  development.  The 
advance  planning  required  to  meet  these 
performance  requirements  should 
minimize  and  delay  caused  by 
considering  location  as  part  of  an 
overall  plan  for  land  development  and 
use. 

(ii)  To  the  extent  landowners  may 
have  special  interests  concerning  the 
planning,  locating,  clearing,  and 


maintenance  of  rights-of-way  and  the 
construction  of  aboveground  facilities 
on  their  property,  those  desires  should 
be  taken  into  account  by  project 
sponsors,  so  long  as  the  result  is 
consistent  with  laws  relating  to  land  use 
and  any  requirements  imposed  by  the 
Commission. 

(2)  Performance  requirements.  The 
following  requirements  shall  not  affect  a 
project  sponsor's  obligation  to  comply 
with  the  applicable  safety  regulations  of 
the  Department  of  Transportation, 
pursuant  to  the  Natural  Gas  Pipeline 
Safety  Act  of  1968. 

(i)  Pipeline  construction.  (A)  In 
locating  proposed  facilities, 
consideration  shall  be  given  to  the 
utilization,  enlargement,  or  extension  of 
existing  rights-of-way  belonging  to 
either  the  project  sponsor  or  others. 

(B)  Rights-of-way  shall,  to  the  extent 
possible,  avoid  places  listed  on,  or 
eligible  for  listing  on,  the  National 
Register  of  Historic  Places  and  natural 
landmarks  listed  on  the  National 
Register  of  Natural  Landmarks 
maintained  by  the  Secretary  of  the 
Interior,  and  officially  designated  parks, 
scenic  wildlife,  recreational  lands,  and 
wetlands.  If  rights-of-way  must  be 
routed  near  historic  places,  natural 
landmarks,  parks,  scenic  wildlife,  and 
recreational  lands,  or  wetland  areas, 
they  should  be  placed  in  such  a  manner 
as  to  minimize  visibility  from  areas  of 
public  view  and  designed  so  far  as 
possible  to  preserve  the  character  and 
existing  environment  of  the  area. 

(C)  Where  practical,  rights-of-way 
should  avoid  forested  areas  and  steep 
slopes. 

(D)  Rights-of-way  clearings  should  be 
kept  to  the  minimum  width  necessary. 

(E)  The  method  of  clearing  rights-of- 
way  should  take  into  account  soil 
stabihty,  and  protection  of  natural 
vegetation  and  adjacent  resources. 

(F)  Trees  and  other  vegetation  cleared 
from  rights-of-way  in  areas  of  oublic 
view  should  be  disposed  of  witnout 
undue  delay.  Tree  stumps  adjacent  to 
roads  and  other  areas  of  public  view 
should  be  cut  close  to  the  ground  or 
removed. 

(G)  Trees  and  shrubs  that  are  not 
cleared  should  not  be  unnecessarily 
damaged. 

(H)  Long  views  of  cleared  rights-of- 
way  through  wooded  areas  that  are 
visible  from  highways  and  other  areas 
of  public  view  should  be  avoided.  In 
such  locations,  the  right-of-way 
alignment  should  be  deflected  before 
entering  and  leaving  highways  and 
areas  of  public  view,  so  long  as  the 
defiection  is  consistent  with  safe  and 
sound  engineering  practice. 
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(I)  Where  practical,  rtghts-of-way 
should  not  cross  hills  and  other  high 
points  at  their  crests,  particularly  where 
the  crossing  is  in  forested  areas  and  the 
resulting  notch  is  clearly  visible  from 
highways  and  other  areas  of  public 
view.  Wkere  they  must  do  so,  the 
alignment  should  be  deflected  near  the 
crests  where  the  deflection  is  consistent 
with  safe  and  sound  engineering 
practice  and  accomplishes  the  desired 
result  of  eliminating  the  view  of  th^ 
notch  in  the  tree  line. 

(J)  Where  rights-of-way  enter  forested 
areas  from  a  meadow  or  other  clearing 
and  where  the  clearing  created  for  the 
right-of-way  is  visible  from  major 
highways  and  other  areas  of  public 
view,  screen  plantings  should  be 
employed. 

(K)  Temporary  roads  used  for 
construction  should  be  designed  for 
proper  drainage  and  buih  to  minimize 
soil  erosion.  Upon  abandonment,  the 
road  area  should  be  restored  and 
stabilized  without  undue  delay. 

fii)  Right-of-way  maintenance.  (A) 
Vegetation  covers  established  on  a 
right-of-way  should  be  properly 
maintained. 

(B]  Access  and  service  roads  should 
be  maintained  with  proper  cover,  water 
bars,  and  the  proper  slope  to  minimize 
soil  erosion.  They  should  be  jointly  used 
with  other  utilities  and  land 
management  agencies  where  practical. 

(C)  Giemical  weed  control  should  not 
be  used  unless  authorized  by  the 
landowner  or  land-managing  agency. 
When  chemicals  are  used  for  weed 
control,  they  should  be  EPA  approved 
for  such  use  and  used  in  conformance 
with  all  applicable  regulations. 

(iii)  Construction  of  aboveground 
facilities.  (A)  Where  practical, 
unobtrusive  sites  should  be  selected  for 
the  location  of  aboveground  facilities. 
Special  effort  shall  be  made  to  locate 
such  facilities  involving  more  than  five 
acres  away  from  prime  farmland. 

(B)  Noise  potential  should  be 
considered  when  the  location  for 
compressor  stations  is  being 
determined.  Noise  levels  attributable  to 
new  or  additional  compressor 
operations  must  not  exceed  an  L(dn)  of 
55  dBA  at  any  noise-sensitive  area. 

(C)  The  size  and  extent  of 
aboveground  facilities  should  be  kept  to 
the  minimum  feasible. 

(D)  The  exterior  of  compressor 
stations  and  other  aboveground 
facilities  should  be  harmonious  with  the 
surroundings  and  other  buildings  in  the 
area. 

(E)  in  areas  adjacent  to  aboveground 
facilities,  appropriate  landscaping 
should  be  utilized  to  enhance  the 


appearance  of  facilities,  consistent  with 
operating  needs. 

(F)  Yards  and  surrounding  areas 
should  be  kept  clean  and  free  of  unused 
or  discarded  materials. 

(G]  The  design  and  operation  of 
aboveground  facilities  should  conform 
to  applicable  air,  noise  and  water 
quality  standards. 

S  1 57.1 04    Spectal  rules  regarding 
vteielione. 

(a)(1)  For  any  project  subject  to 
S  157.103,  the  Director  may  issue  a  letter 
ordering  a  project  sponsor  to  halt 
construction  to  remedy  any  violation  of 
the  requirements  of  that  section. 

(2)  Upon  issuance  of  such  a  letter,  the 
project  sponsor  may  not  proceed  with 
construction  unless: 

(i)  the  Director  subsequently  issues  a 
letter  authorizing  the  project  sponsor  to 
proceed  with  construction;  or 

(ii)  a  certificate  is  issued  authorizing 
construction  pursuant  to  subpart  A  of 
this  part. 

(b)(1)  The  Commission  may  prohibit 
an  interstate  pipeline  from  using  its 
construction  authorization  under 
Subpart  F  of  this  part  or  uqder  part  284 
of  this  chapter  if  the  Commission  finds 
that  the  pipeline  has  committed 
violations  of  }  157.103,  or  previously 
effective  §  157.206(d),  and  the  nature  of 
the  violations  supports  a  findmg  that 
such  prohibition  of  authorization  is 
necessary  to  prevent  further  violations 
of  S  157.103. 

(2)  The  Commission  will  implement 
the  prohibition  in  paragraph  (b)(1)  of 
this  section  after  giving  the  pipeline  an 
opportunity  to  show  cause  why  the 
prohibition  should  not  be  imposed, 
unless  the  Commission  determines  that 
an  immediately  effective  prohibition 
against  construction  is  necessary.  If  the 
Commission  finds  that  the  prohibition 
must  be  made  effective  immediately,  the 
Commission  will  promptly  issue  a  show 
cause  order  and  endeavor  to  respond  to 
the  pipeline's  response  to  that  order 
within  15  days  after  receipt  of  the 
response. 

(3)  The  prohibition  in  paragraph  (b)(1) 
of  this  section  shall  remain  in  effect  as 
speciHed  until  the  Conunission  finds 
that  the  pipeline  has  demonstrated  that 
continuation  qf  the  prohibition  is 
unnecessary  or  that  a  shorter 
prohibition  period  is  adequate  to  ensure 
that  further  violations  of  fi  157.103  will 
not  occur. 

17.  In  S  157.202,  paragraphs  (b)(3). 
{b)(4),  (b)(6).  (bMlO)  and  (b)(ll)  are 
re^moved;  paragraph  [b](2)  is 
redesignated  as  paragraph  (bK3)  and 
revised;  a  new  paragraph  (b)(2)  is 
added:  paragraph  (b)(5)  is  redesignated 
as  (b)(4),  paragrapki  (bK7).  (b)(8)  and 


(b)(g)  are  redesignated  as  paragraphs 
(bK5l.  (b)(6)  and  (b)(7),  respectively; 
paragraphs  (bKl2).  (b)(13)  and  (b)(14) 
are  redesignated  as  paragraphs  lb)(0), 
(b)(9)  and  (b)tlO),  to  read  as  follows: 

9157,202    Defkittiona. 

*  *  t  •  * 

(b)  Subpart  F  definitions.  *  •  • 

(2)  Delivery  tap  means  metering  and 
appurtenant  facilities  necessary  to 
enable  the  certificate  holder  to  dehver 
gas  to  a  customer. 

(3)(i)  Eligible  facility  means,  except  as 
provided  in  paragraph  (b)(3)(ii)  of  this  ' 
section,  any  facility  subject  to  the 
Natural  Gas  Act  jorisdictioa  ef  the 
Commission.  Eligible  facility  includes: 

(A)  Any  facility  needed  by  the 
certificate  holder  to  receive  gas  from  a 
supplier  and  interconnectmg  points 
between  ti'snsporters  that  transport 
natural  gas  under  9  284.221  of  this 
chapter,  and 

(6)  A  main  line  of  a  transmission 
system,  an  extension  of  a  main  line  of  a 
transmission  system,  or  a  facihty 
(including  compression  and  looping)  that 
alters  the  capacity  of  a  main  line. 
Provided,  the  certificate  holder  holds  a 
blanket  transportation  certificate  issued 
iHtder  9  284.221  of  this  chapter  in 
addition  to  a  blanket  certificate  issued 
under  this  part. 

(ii)  Exclusions.  Eligible  facility  does 
not  include: 

(A)  A  facility  required  to  test,  develop 
or  utilize  and  underground  storage  field 
or  to  store  gas  above  ground  in  either  a 
gaseous  or  liquefied  state; 

(B)  A  facility  constructed  to  e^ect  the 
purchase  of  gas  from  plants 
manufacturing  synthetic  gas  or  from 
plants  gasifying  liquefied  natural  gas;  or 

(C)  Delivery  taps. 


9157.203    [Ainendedl 

18.  bi  9  157.203,  in  paragraph  (b).  the 
word  "157.211(a)"  is  removed  and  the 
word  "157.212(a)"  is  inserted  in  its 
place;  in  paragraph  (c),  the  vrard 
"required"  is  removed  and  the  word 
"authorization"  is  inserted  in  its  place  in 
the  heading,  the  words  "157.211,"  and 
"157.211(b),"  are  removed  and  the  word 
"157.212"  is  revised  to  read  "157.212(br. 

9157J04    [Amendedl 

19.  In  1 157.204,  in  paragraph  (a),  the 
words  "and  a  blanket  certificate 
pursuant  to  Part  284,  Subpart  B  of  this 
chapter,"  are  inserted  after  the  words 
"Natural  Gas  Act"  and  the  words  "for 
those  certificates"  are  inserted  after  the 
word  "rates";  and  in  paragraph  (dKlJ. 
the  words  "citation  to  the  certificate 
proceeding  in  which  the  applicant  was 
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issued  a  blanket  certificate  pursuant  to 
part  284.  subpart  G  of  this  chapter;"  are 
inserted  after  the  words  "found  to  be  a 
natural  gas  company;". 

20.  In  §  157.205.  in  paragraph  (a) 
introductory  text,  the  word 
"157.211(a)(2)."  is  removed;  in  paragraph 
(a)(2).  the  words  "paragraph  (e)"  and 
"paragraph  (g)"  are  removed  and  the 
words  "paragraph  (f)"  and  "paragraph 
(h)"  are  inserted  respectively;  in 
paragraph  (b)(5)  the  word  "and"  is 
removed:  in  paragraph  (b)(6)  the  period 
is  removed  and  the  word  ";  and"  is 
added;  paragraph  (b)(7)  is  added; 
paragraph  (e)  is  revised;  in  paragraph 
(f)(1).  two  sentences  are  added  at  the 
end  of  paragraph  (f)(1):  in  paragraph  (g). 
the  words  "paragraph  (g)"  are  removed 
everywhere  they  appear  and  the  words 
"paragraph  (h)"  are  inserted  in  their 
place,  the  words  "paragraph  (e)"  are 
removed  and  the  words  "paragraph  (f)" 
are  inserted  in  their  place,  and  the 
words  "paragraph  (d)"  are  removed  and 
the  words  "paragraph  (e)"  are  inserted 
in  their  place  and  inserting  a  new 
sentence  at  the  end  of  the  first  sentence: 
in  paragraph  (h).  the  words  "paragraph 
(d)"  are  removed  and  the  words 
"paragraph  (e)"  are  inserted  in  their 
place;  and  in  paragraph  (i)(2).  the  words 
"paragraph  (g)"  are  removed  and  the 
words  "paragraph  (h)"  are  inserted  in 
their  place,  to  read  as  follows: 

§  157^5    Notice  procedure. 

•  •  *  *  • 

[h)  Contents.  *  *  * 

(7)  Identities  of  any  affiliate(s)  that 
will  be  involved  in  the  construction, 
operation,  or  use  of  the  proposed 
facilities,  and  a  description  of  each 
affiliate's  contemplated  involvement  in 
the  activities. 
•        •        *        *        « 

(e)  Publication  of  notice  of  request.  (1) 
Unless  the  request  is  rejected  pursuant 
to  paragraph  (d)  of  this  section,  the 
Secretary  of  the  Commission  will 
publish  a  notice  of  the  request  in  the 
Federal  Register  as  soon  as  it  is 
practicable.  The  notice  will  designate  a 
deadline  for  Rling  protests, 
interventions,  or  notices  of  intent. 

(2)  The  deadline  for  filing  protests, 
motions  to  intervene,  or  notices  of  intent 
for  requests  filed  pursuant  subpart  B  of 
this  part  will  be  30  days  after  the  date  of 
issuance  of  the  notice  of  the  request. 

[f]  Protests  [1]  *  *  *  Provided.  That 
the  protest  must  include  a  notice  of 
intent  to  file  a  competing  request  in 
order  to  receive  contemporaneous 
consideration.  The  competing  request 
must  be  filed  within  30  days  after 
expiration  of  the  protest  period. 


(g)  Effect  of  protest.  *  *  *  Within  90 
days  after  issuance  of  notice  of  the 
request,  the  Director.  OPPR.  may 
dismiss  any  protest  which  does  not 
make  a  prima  fdcie  showing  of  a 
material  issue  of  fact  or  law.  *  •  * 


§157.206    [Amended] 

21.  In  §  157.206.  paragraph  (d)  is 
removed,  and  paragraphs  (e).  (f),  (g).  and 
(h)  are  redesignated  as  paragraphs  (d). 
(e).  (f).  and  (g).  respectively. 

22.  In  §  157.207.  paragraph  (a)  is 
redesignated  as  paragraph  (a)(1);  the 
introductory  text  of  the  section  is 
designated  as  paragraph  (a) 
introductory  text;  paragraph  (b)  is 
removed:  paragraphs  (c)  through  (h)  are 
redesignated  as  paragraphs  (a)(2) 
through  (a)(7).  respectively:  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§  157.207    General  reporting  requirements. 

***** 

(b)  For  any  construction  or 
replacement  of  facilities  undertaken 
pursuant  to  §5  157.208(a).  157.212(a),  or 
157.215(a).  the  certificate  holder  must 
file  the  environmental  compliance  report 
identified  in  §  157.103.  demonstrating 
compliance  with  §  157.103  for  each 
project,  in  the  manner  prescribed  in 
§S  157.6(a)  and  385.2011  of  this  chapter 
and  signed  under  oath  by  a  senior 
official  of  the  company.  The  filing  must 
be  made  on  or  before  November  1  of 
each  year  for  projects  undertaken  during 
January  through  June  of  that  calendar 
year,  and  on  or  before  May  1  of  each 
year  for  projects  undertaken  during  July 
through  December  of  the  previous  year. 

23.  In  §  157.208.  paragraphs  (a)  and  (b) 
are  revised;  paragraph  (c)(6)  is  removed; 
paragraphs  (c)(7)  through  (c)(9)  are 
redesignated  as  paragraphs  (c)(6) 
through  (c)(8):  new  paragraph  (c)(9)  is 
added;  paragraph  (c)(ll)  is  removed: 
paragraph  (d).  Table  I  is  amended  by 
removing  the  word  "6.000,000"  and 
inserting  the  word  "10.000,000"  in  its 
place  and  by  removing  the  word 
"16,700.000"  and  inserting  the  word 

"  in  its  place;  paragraph 

(e)(8)  is  removed:  and  paragraph  (e)(9]  is 
redesignated  as  (e)(8)  to  read  as  follows: 

§  157.208    Construction,  acquisition, 
operation,  and  misceiianeous 
rearrangement  of  faciiities. 

(a)  Automatic  authorization.  If  the 
project  cost  does  not  exceed  the  cost 
limitation  identified  in  column  1  of 
Table  I.  under  paragraph  (d)  of  this 
section,  the  certificate  holder  is 
authorized  to  acquire,  construct,  or 
operate  any  eligible  facility. 


(b)  Prior  Notice.  The  certificate  holder 
is  authorized  to  acquire,  construct,  or 
operate  any  eligible  facility. 

(c)  Contents  of  request.  *  *  * 

(9)  The  standard  compliance  report 
specified  in  §  157.103  demonstrating  that 
the  project  will  comply  with  the 
standard  environmental  conditions  of 
§  157.103. 


§157.211    [Removed] 

24.  Section  157.211  is  removed  and 
reserved. 

25.  Section  157.212  is  revised  to  read 
as  follows: 

§157.212    Deilvery  taps. 

(a)  Automatic  authorization.  The 
certificate  holder  may  construct  and 
operate  taps  for  the  delivery  of  gas  to  an 
end-user;  if: 

(1)  The  natural  gas  is  ultimately 
delivered  to.  and  consumed  by.  a  right- 
of-way  grantor;  and 

(2)  Not  more  than  200  MMBtu 
equivalent  of  natural  gas  per  day  are  to 
be  delivered  to  the  right-of-way  grantor. 

(b)  Prior  notice.  Subject  to  the  notice 
requirements  of  §  157.205.  the  certificate 
holder  is  authorized  to  add  new  delivery 
taps  or  to  reassign  volumes  of  gas  to  be 
delivered  from  one  delivery  tap  to 
another,  and  to  construct  and  operate 
any  appurtenant  facilities,  if: 

(1)  The  total  volumes  to  be  delivered 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request; 

(2)  The  change  is  not  prohibited  by  an 
existing  tariff  of  the  certificate  holder's; 
and 

(3)  The  certificate  holder  has 
sufficient  capacity  to  accomplish  the 
deliveries  without  detriment  or 
disadvantage  to  the  certificate  holder's 
other  customers. 

(c)  Contents  of  request.  In  addition  to 
the  requirements  of  §  157.205(b), 
requests  filed  for  activities  described 
under  paragraph  (b)  of  this  section  must 
contain: 

(1)  The  name  of  the  customer; 

(2)  The  location  of  the  delivery  tap(s): 

(3)  The  present  and  proposed 
quantities  of  natural  gas  to  be  delivered 
at  each  of  the  affected  delivery  taps  and 
the  end-use  of  the  gas; 

(4)  The  description,  with  supporting 
data,  of  the  impact  of  the  proposed 
changes  in  delivery  taps  on  the 
certificate  holder's  peak  day  and  annual 
deliveries;  and 

(5)  Where  the  volume  of  gas  to  be 
delivered  is  more  than  3.000  Mcf 
equivalent  of  natural  gas  per  day  or  the 
cost  of  the  associated  facilities  is  more 
than  $100,000,  the  request  must  also 
contain: 


Fedefal  Regigtei  /  Vol.  56.  Wo,  202  /  Friday.  October  18.  1991  /  Rdes  and  Regulations         52397 


(i)  U.S.G.S.  7V^mmufe  series 
topographic  map(s)  showing  the  kication 
of  the  proposed  delivery  tap(s)  and 
appurtenant  facilities; 

(ii}  A  brief  description  of  the 
appurtenant  facilities  (including,  as 
appropriate,  pipeline  length,  size,  and 
method  of  construction)  and  the 
proposed  end  use;  and 

(iii)  The  standard  report  specified  in 
J  157.103  demonstrating  compHance 
with  §  157.103  of  this  chapter. 

§t57.215    [AiMntted] 

26,  Section  157.215  is  amended  by 
removing  paragraph  (b)(l)(vi). 

27.  In  5  157.218,  the  period  is  removed 
and  the  word  "or"  is  added  at  the  end  of 
paragraph  [a)(2);  a  new  paragraph  [a)(3) 
is  added;  the  word  "and"  is  removed  at 
the  end  of  paragraph  (c)(3);  the  period  is 
removed  and  the  words  ";  and"  are 
added  at  the  end  of  paragraph  (cK4);  a 
new  paragraph  (c)(5)  is  added;  the  word 
"and"  is  removed  at  the  end  of 
paragraph  (d)(3);  the  period  is  removed 
and  the  words  ";  and"  are  added  at  the 
end  of  paragraph  (d)(4);  and  a  new 
paragraph  (d)(5}  is  added,  to  read  as 
follows: 

§  157.216    Abandonment. 

(a)  *  *  * 

(3)  The  producer  has  filed  a  report 
with  the  Department  of  the  Interior 
Kfinerals  Management  Service  or  a  state 
commission  which  shows  that  the 
affected  well  has  been  plugged, 
provided  that  the  producer  is  given  15 
days  notice  of  the  certificate  holder's 
intention  to  remove  the  wellhead 
facilities. 


(c)  *  •  * 

(5)  If  any  lateral  lines  are  to  be 
abandoned,  the  request  must  contain: 

(i)  U.S.G.S.  7V2-minute  series 
topographic  map(s)  showing  the  location 
of  the  facilities  proposed  to  be 
abandoned;  and 

(ii)  The  standard  report  specified  in 
§  157.103  demonstrating  compliance 
with  §  157.103. 

(d)  *  *  * 

(5)  A  copy  of  the  plugging  report  for 
each  facility  abandoned  pursuant  to 
paragraph  {a)(3)  of  this  section. 

28.  In  subpart  F.  appendices  I  and  R 
are  removed. 

PART  284— CERTArN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

29.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 


Authority:  15  UAC.  m-TtTw.  15  U.S.C 
3301-3432;  43  UJS.C.  1331-1358;  42  US.C 
7101-7352:  ESX.  12008. 3  CFR  1978  Comp,.  p. 
142. 

30.  In  i  284.3.  paragraph  (c)  is  rerised 
to  read  as  foHows: 

$2t4a    Jurisdiction  ofidarttM  Natural  Gas 
Act 


(c)  The  Natural  Gas  Act  shall  not 
apply  to  construction  of  operation  of 
facilities  utilized  solely  for 
transportation  authorized  by  section 
311(a)  of  the  NGPA;  Provided  That  at 
such  time  as  a  request  is  made  to 
include  the  costs  of  facilities  constructed 
under  this  section  into  an  interstate 
pipeline's  rate  base,  the  conditions  set 
forth  in  S  157.102  of  this  chapter  shall 
apply. 

31.  In  S  284.11.  paragraph  (a)  is 
amended  by  removing  the  words 

"§  157.206(d)"  and  adding  in  lieu  thereof 
the  words  "5  157.103";  and  paragraph  (b) 
is  revised  to  read  as  follows: 

§  284.1 1    Environmental  compllanca. 

*        *        •        *        • 

(b)  At  least  30  days  prior  to 
commencement  of  any  construction  or 
abandonment  with  removal  of  facilities, 
as  authorized  under  Subparts  B  and  C  of 
this  part  and  described  in  paragraph  (a) 
of  this  section,  which  begins  after 
November  19, 1991,  the  company  must 
file  notification  of  soch  activity  with  the 
Commission,  in  the  manner  prescribed 
in  §  385.2011  of  this  chapter.  The 
notification  must  include  the  following 
informatioa: 

(1)  A  brief  description  of  the  fadUties 
to  be  constructed  or  abandoned  with 
removal  of  facilities  (including  pipeline 
size  and  length,  compression 
horsepower,  design  capacity,  and  cost  of 
construction); 

(2)  The  standard  report  specified  in 

S  157.103  of  this  chapter  demonstrating 
compliance  with  {  157.103  of  this 
chapter,  and 

(3)  Current  U.S.  Geological  Survey  7.5- 
minute  series  topographic  maps  showing 
the  location  of  the  facilities. 

PART  375— THE  COMMfSSION 

32.  The  authority  citation  for  part  375 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7178;  16  U.S.C.  791a 
note;  42  U.SJd  7101-7532;  E.Q  12009,  3  CFR, 
1978  Comp..  p.  142: 5  U.S.C  551-557;  16  U.S.C. 
791-828C:  15  U.S.C.  717-717w;  15  U.SXI.  3301- 
3432;  16  U.S.C  2601  et  »eq. 

33.  In  i  375.307,  the  section  heading  is 
revised  and  paragraph  (aXl)  is  amended 
by  removing  the  word  "^.000.000"  and 
adding  in  lien  thereof  the  word 
"$25,O0aa0O":  paragraph  (an4)  is 


amended  by  removing  the  words  "fother 
than  budget  applications)  involving  a 
specific  customer  or  customers,  if  such 
customer  or  customers  have  agreed  to 
the  abandonment";  paragraph  (a)(5)  is 
amended  by  removing  the  word 
"$5,000,000"  and  adding  in  Ueu  thereof 
the  word  "$25,000,000".  and  removing 
the  words  "as  provided  in  §  375.307(a)(3) 
of  this  chapter";  paragraph  (e)(1)  is 
revised;  paragraph  (e)(6)  is  amended  by 
removing  the  word  "and";  and  new 
paragraphs  (e)(8),  li][9),  (eKlO).  and 
(e)(ll)  are  added  to  read  as  follows: 

§  375.307    OeteQSttons  to  the  Dirvctor  of 

ttM  Office  of  Rpettn*  and  Producer 

Rtguiation. 

•        •        •        •        • 

(e)  •  •  • 

(I)  Adjust  the  project  limits  specified 
in  Table  I  of  S  157.208(d)  and  Table  U  of 
§  157.215(a)  of  this  chapter  and  the 
dollar  amounts  in  S§  375.307  (a)(1)  and 
(aX5),  including  adjustments  for 
inflation,  each  calendar  year,  to  reflect 
the  "GNP  implicit  price  deflator" 
pubhshed  by  the  Department  of 
Commerce  for  the  previous  calendar 
year,  and  publish  such  limits  and  dollar 
amounts  in  the  Federal  Register. 
***** 

(8)  Issue  and  sign  letters  initiating  the 
reconciliation  process  contained  in 

S  157.103(e)  of  this  chapter  and  letters 
extending  the  reconciliation  period  for 
up  to  90  days; 

(9)  Issue  and  sign  letters  authorizing  a 
project  sponsor  to  proceed  with 
construction  following  successful 
completioQ  of  the  reconciliation 
procedure  contained  in  $  157.103(e)  of 
this  chapter,  or  denying  authority  to  a 
project  sponsor  to  pnxeed  with 
construction  if  reconciliation  is  not 
achieved;  and 

(10)  Issue  and  sign  letters  halting 
construction  pursuant  to  S  157.104(a)  to 
remedy  violations  of  {  157.103  of  this 
chapter  and  letters  authorizing  a  project 
sponsor  to  proceed  with  construction. 

(II)  issue  and  sign  letters  dismissing 
any  protest  filed  pursuant  to  S  157.205(g) 
of  this  chapter  which  does  not  make  a 
prima  facie  showing  of  a  material  issue 
of  fact  or  law. 


PART  380-REGULATIONS 
IMPLEMENTING  THE  NATIONAL 
ENVIRONMENTAL  POUCY  ACT 

34.  The  authority  citation  fw  part  380 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  4321-4370a;  42  U.S.C. 
7101-7352;  RO.  12006^  3  CFR,  1978  Comp.,  p. 
142 
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35.  In  S  380.3.  paragr^h  (c)(2)  is  storage)  that  does  not  involve 

revised  to  read  as  followk,^  abandonment  of  natural  gas  facilities; 

--~~j^^^        ^   (36)  Acquisition  of  facilities; 
1loAi»«*- —       J37j  Except  for  projects  involving  LNG 
facilities  and  new  underground  storage 
facilities;  projects  which  have  been 
shown  to  fully  comply  with  the 
requirements  of  S  157.103  of  this  chapter. 


§  380.3    Environmental  infonnatl< 
supplied  by  an  applicant 


(c)  Content  of  an  applicant's 
environmental  report  for  specific 
proposals.  •  •  • 

(2)  Natural  gas  projects,  (i)  For  any 
application  filed  under  the  Natural  Gas 
Act  for  any  proposed  action  identified  in 
§§  380.5  or  380.6,  except  prior  notice 
filings  under  §§  157.208  through  157.218 
of  this  chapter,  the  reports  identified  in 
§  157.14(a)(6-a)  of  this  chapter  and.  if 
necessary,  §  157.14(a)(6-b)  of  this 
chapter. 

(ii)  For  prior  notice  filings  under 
§§  157.208  or  157.216  of  this  chapter,  the 
report  described  by  §§  157.208(c)(9)  or 
157.216(c){5)(ii)  of  this  chapter, 
respectively. 

(iii)  For  any  application  subject  to 
§  380.3(c)(2)(i).  the  applicant  may  file  a 
draft  environmental  assessment  based 
§  157.14  (a)(6-a)  and  (a)(6-b)  of  this 
chapter,  in  conformance  with  the  staffs 
guidelines  for  preparation  of  such  a 
document.  An  applicant  may  submit  a 
draft  environmental  assessment  only  if 
it  has  previously  attended  prefiling 
meetings  at  which  it  has  discussed  with 
the  Commission  staff  the  environmental 
study  plan  to  be  used  by  the  applicant 
or  its  contractor  to  prepare  the  draft 
environmental  assessment. 

36.  In  §  380.4.  paragraphs  (a)(21)  and 
(a)(27)  are  revised,  and  new  paragraphs 
(a){31)  through  (a)(37)  are  added,  to  read 
as  follows: 

§  380.4    Projects  or  actions  categorically 
excluded. 

[a]  General  rule.*  *  * 

(21)  Approvals  of  blanket  certificate 
applications  and  prior  notice  filings 
under  §  157.204  and  §§  157.208  through 
157.218  of  this  chapter; 
•        •        •        *        *      ' 

(27)  Sale,  exchange,  storage,  or 
transportation  of  natural  gas  under 
sections  4.  5.  and  7  of  the  Natural  Gas 
Act  that  requires  no  construction  of 
facilities; 
***** 

(31)  Abandonment  of  natural  gas 
facilities  by  sale  where  natural  gas 
service  would  be  continued; 

(32)  Presidential  Permits  to  operate 
facilities  at  the  national  border  of  the 
United  States  that  do  not  involve  the 
construction  of  new  facilities: 

(33)  Complaints  that  do  not  raise 
environmental  issues; 

(34)  Declaratory  orders  disclaiming 
jurisdiction; 

(35)  Abandonment  of  any  natural  gas 
service  (such  as  transportation,  sale  or 


37.  In  §  380.5.  paragraph  (b)(2)  is 
removed,  paragraphs  (b)(3)  through 
(b](13)  are  redesignated  as  paragraphs 
(b)(2)  through  (b)(12).  and  newly 
redesignated  paragraphs  (b)(2)  and 
(b)(3)  are  revised  to  read  as  follows: 

§  380.5    Actions  ttiat  require  an 
environmental  assessment 

***** 

(b)  *  *  • 

(2)  Abandonment  or  reduction  of 
natural  gas  service  imder  section  7  of 
the  Natural  Gas  Act  unless  categorically 
excluded  under  §  380.4  (a)(21).  (a)(28). 
(a)(29),  (a)(35)  or  (a)(37);    " 

(3)  Except  as  identified  in 

§§  380.4(a)(37)  or  380.6.  conversion  of 
existing  depleted  oil  or  natural  gas  fields 
to  underground  storage  fields  under 
section  7  of  the  Natural  Gas  Act; 


§380.6    (Amended] 

38.  In  i  380.6.  paragraph  (a)(3)  is 
amended  by  removing  the  word  "Major" 
and  inserting  in  lieu  thereof  the  words 
"Except  as  noted  in  S  380.4.  major". 

§380.9    (Amended] 

39.  In  §  380.9.  paragraph  (b)  is 
amended  by  removing  the  words  "Public 
Reference  Room  at  825  North  Capitol 
Street  NW..  room  1000"  and  inserting  in 
lieu  thereof  the  words  "Pubhc 
Information  Office,  room  3104, 941  North 
Capitol  Street  N.E." 

40.  New  §§  380.12.  380.13.  and  380.14 
are  added  to  Part  380  to  read  as  follows: 

§  380.12    Requirements  for  preparing 
environmental  reports  for  certificate 
applications  under  ttie  Natural  Gas  Act 

(a)(1)  This  section  identifies  the 
environmental  data  required  for  an 
application  that  proposes  the 
construction,  operation,  or  abandonment 
of  any  facilities  identified  in 
§  380.3(c)(2)(i).  The  environmental  report 
required  to  be  submitted  in  support  of  a 
certificate  application  consists  of  twelve 
resource  reports  which  describe  specific 
environmental  resource  areas  and  topics 
that  must  be  addressed. 

To  the  extent  the  requirements  of 
§  157.103  of  this  chapter  have  been  met, 
as  required  by  §  157.103(d)  of  this 
chapter  and  as  described  in  the 
applicant's  standard  compliance  filing  of 
Exhi^^rt  F-I  (see  S  157.14(a)C6-a)  of  this 


chapter],  the  contents  of  certain 
specified  resource  reports  need  not  be     „ 
provided,  unless  the  project  is  listed  in 
§  380.6  as  normally  requiring  an  EIS. 

(2)  The  resource  report  descriptions 
have  been  prepared  to  cover  a  wide 
range  of  transactions.  The  detail  of  each 
report  should  be  commensurate  with  the 
complexity  of  the  transaction  and  its 
potential  for  environmental  impact. 
Applicants  should  check  the  description 
of  each  resource  report  to  determine 
which  reports  or  what  information  may 
be  deleted.  However,  all  topics  specified 
in  the  reports  must  be  addressed  or  their 
omission  justified  unless  the  report 
description  states  that  the  data  is  not 
required  for  that  project.  If  material 
required  for  one  report  is  provided  in 
another  report  or  in  another  exhibit,  it 
may  be  incorporated  by  reference. 

(3)  Paragraph  (c)(1)  of  this  section 
requires  information  on  related 
nonjurisdictional  facilities.  These 
facilities  will  be  included  in  the 
environmental  analysis  if  they  meet  the 
standards  set  forth  in  §  157.103(b)  of  this 
chapter. 

(b)  The  resource  reports  must: 

(1)  Address  existing  conditions  or 
resources  which  might  be  directly  or 
indirectly  affected  by  the  proposed 
project.  Direct  and  indirect  effects  are 
those  effects  which  can  be  discerned  as 
occurring  primarily  as  a  result  of  the 
proposed  action.  Examples  include,  but 
are  not  limited  to: 

(i)  The  impact  of  pipeline  construction 
(direct  impact)  or  use  of  a  pipe  storage 
yard  would  be  evaluated  to  the  extent  it 
would  be  developed  or  expanded  as  a 
result  of  the  proposed  project,  but  the 
manufacture  of  pipe  (indirect  impact) 
would  not; 

(ii)  The  impact  of  construction 
workers  moving  into  the  project  area 
(indirect  impact)  would  be  evaluated, 
but  not  the  impact  of  their  leaving 
present  homes.  The  impact  of  their 
subsequently  departure  from  the 
construction  area  would  be  considered; 

(2)  Identify  all  significant  short-term 
and  long-term  environmental  effects 
expected  to  occur  if  the  project  is 
approved; 

(3)  Identify  the  effects  of  construction, 
operation  (including  maintenance  and 
malfunctions),  and  termination  of  the 
proposed  project,  as  well  as  cumulative 
effects  resulting  from  existing  or 
reasonably  foreseeable  projects; 

(4)  Identify  all  measures  proposed  to 
enhance  the  environment  or  to  avoid, 
mitigate,  or  compensate  for  adverse 
effects  of  the  project,  including 
engineering  and  design,  contract 
specifications,  construction  techniques, 
monitoring,  and  restoration;  and 


■>^- 
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'    (5)  Show  consuitations  with  Federal 
land  managing  agencies  with 
jurisdiction  over  land  that  might  be 
affected  by  the  project. 
■    (c)  The  twelve  resource  reports  are: 

(1)  General  project  description.  This 
report  describes  facilities,  special 
construction  and  operation  procedures, 
construction  timetables,  future  plans, 
compliance  with  regulations  and  codes, 
and  permits  that  must  be  obtained.  To 
the  extent  not  covered  in  the  body  of  the 
application  or  in  other  exhibits,  this 
report  must  contain: 

(i)  A  complete  description  and 
location  maps  of  all  facilities  (including 
auxiliary  facilities]  to  be  constructed, 
modified,  abandoned,  replaced,  or 
removed,  including,  to  the  extent  they 
are  known,  related  construction  and 
operational  support  activities  and  areas 
such  as  maintenance  bases  (Held/ 
district  ofHces),  staging  areas, 
communications  towers,  powerllnes, 
and  new  access  roads.  This  description 
must  include  the  length  and  size  of  all 
pipeline(s]  and,  for  aboveground  facility 
sites,  the  land  requirements  and  type(8) 
of  facilities  that  would  be  installed.  In 
addition  to  the  single  copy  required  by 
S  157.e(a)(2]  of  this  chapter,  two  original 
sets  of  USGS  topographic  maps  and 
aerial  photographs  should  be  sent 
directly  to  OPPR.  OPPR  should  be 
consulted  for  the  appropriate  format  for 
aerial  photography. 

(ii)  Rights-of-way,  new  access  roads, 
other  linear  construction  areas,  and  pipe 
storage  areas  must  be  located  on 
current,  original  USGS  7.5-minute-8erie8 
topographic  maps  or  other  maps  of 
equivalent  detail.  Nonlinear 
construction  areas  must  be  shown  on 
maps  at  a  scale  of  1:3,600  or  larger 
keyed  graphically  and  by  milepost  to  the 
right-of-way  maps.  Original  aerial 
photographs  not  more  than  one  year  old, 
with  a  scale  of  1:6,000  or  larger,  showing 
the  proposed  pipeline  routes  and  major 
aboveground  facility  locations  must  also 
be  provided.  All  maps  and  aerial 
photographs  must  identify  pipeline 
mileposts.  Similar  information  should  be 
supplied  for  any  alternatives  that  were 
considered  to  the  proposed  locations; 

(iii)  When  new  or  additional 
compression  is  proposed,  large  scale 
(1:3,600  or  greater)  plot  plans  of  each 
compressor  station,  referenced  to  a 
readily  identifiable  point  on  the  USGS 
maps  required  above  must  be  included. 
The  topographic  map  and  plot  plan  must 
identify  the  location  of  noise-sensitive 
areas  (schools,  hospitals,  or  residences) 
near  the  compressor  station.  Noise- 
sensitive  areas,  existing  and  proposed 
compressor  and  auxiliary  buildings, 
access  roads,  and  the  limits  of  the  areas 


to  be  permanently  disturbed  within  the 
plot  plan  area  must  be  shown. 

(iv)  When  aboveground  facilities  are 
proposed  to  be  abandoned,  all  such 
facilities,  how  they  would  be 
abandoned,  and  how  the  site  would  be 
restored  must  be  identified. 

(v)  A  description  of  proposed 
construction  methods  (including 
restoration)  to  be  used  in  special  areas, 
such  as  rugged  topography,  residential 
areas,  active  croplands,  areas  where  the 
pipeline  would  be  located  longitudinally 
under  roads,  and  areas  where 
explosives  are  likely  to  be  used,  as  well 
as  an  identification  by  milepost  of  each 
type  of  construction  to  be  used; 

(vi)  Where  feasible,  the  report  should 
note  the  excavation  depth(s)  for 
pipelines  and  foundations  of  significant 
aboveground  facilities  such  as 
compressor,  meter,  and  regulator 
stations; 

(vii)  Unless  provided  in  resource 
report  5,  a  description  of  estimated 
project  workforce  requirements, 
including  the  number  of  pipeline 
construction  spreads  to  be  used,  average 
workforce  requirements  for  each 
pipeline  construction  spread  and  each 
meter  or  compressor  station,  estimated 
duration  of  construction  from  initial 
clearing  activities  to  final  restoration, 
and  number  of  personnel  to  be  hired  for 
operation  of  the  proposed  project 

(viii)  A  description  of  current  or 
reasonably  foreseeable  plans  for  future 
expansion  of  facilities,  including 
additional  land  requirements  and  the 
compatibility  of  those  plans  with  the 
current  proposals; 

(ix)  IdentiHcation  of  all  Federal, 
regional,  state,  and  local  permits, 
licenses,  and  certificates  needed  to 
complete  the  proposed  action.  Describe 
the  status  of  such  permits.  Identify  any 
environmental  mitigation  requirements 
specified  in  any  permits  that  have  been 
issued  or  that  have  been  proposed  in 
any  permit  application,  if  not  specified 
elsewhere  in  these  reports; 

(x)  A  description  of  all  related 
nonjurisdictional  facilities  that  would  be 
constructed  in  association  with  the 
proposed  project.  This  description 
should  be  equivalent  to  the  discussion  in 
paragraph  (c](l)(l)  of  this  section,  aitd 
the  facilities  should  be  shown  on  the 
same  maps  and  photographs  speciBed  in 
paragraphs  (c)(1)  (i)  and  (ii)  of  this 
section,  or  on  additional  maps  or 
photographs  if  that  is  not  practical;  and 

(xi)  A  summary  of  the  Federal,  state, 
and  local  review  processes  for  related 
nonjurisdictional  facilities.  Identify 
authorization  and  approvals  that  have 
been  obtained.  Identify  the  issuing 
authority,  date  of  issuance,  and 
authorization  or  permit  nvunber. 


(2)  Resource  report  on  water  use  and 
quality.  This  resource  report  is  required 
for  all  applications  except  those 
involving  only  facilities  within  the 
improved  areas  of  an  existing 
compressor,  meter,  or  regulator  station, 
unless  the  project  comphes  with 
i  157.103(c)  (1),  (6),  (7).  (11)  (iii)  through 
(vii),  and  (12)  (ii),  (iii).  (vi),  and  (vii)  of 
this  chapter.  It  will  discuss  water  quality 
and  contain  data  sufficient  to  determine 
the  expected  impact  of  the  project  and 
the  effectiveness  of  proposed  mitigative, 
enhancement,  or  protective  measureo. 
The  resource  report  must  contain: 

(i)  A  description  by  milepost  of  all 
perennial  waterbodies  and  municipal 
water  supply  or  watershed  areas  to  be 
crossed.  For  each  waterbody  crossing, 
identify  the  approximate  width,  the  state 
water  quality  classifications,  any  known 
potential  pollutants  present  in  the 
sediments,  and  any  potable  water  intake 
sources  within  three  miles  downstream 
of  any  proposed  stream  crossing.  For 
crossings  of  streams  greater  than  100 
feet  in  width,  identify  width,  depth  and 
flow  rates; 

(ii)  The  applicant  must  adopt  the 
Commission's  "Stream  and  Wetland 
Construction  and  Mitigation 
Procedures"  as  required  by    . 
S  157.103(c)(1)  of  this  chapter,  or  provide 
its  own  alternative  plan.  An  applicant's 
alternative  plan  must  identify  which 
portions  of  the  Commission's  procedures 
it  does  not  adopt,  explain  why,  and 
propose  substitute  measures  that 
provide  equal  or  greater  protection  to 
the  resource.  In  addition,  a  description 
of  the  site-specific  construction 
techniques  which  would  be  used  at  each 
river  crossing  must  be  provided,  as 
required  by  {  380.14(b)(4)(ix); 

(iii)  A  description  of  typical  staging 
area  requirements  at  both  major  and 
minor  streams,  and  wedand  crossings. 
Identify  any  streams  or  wetlands  where 
staging  areas  are  likely  to  be  more 
extensive; 

(iv)  A  description  by  milepost  of  all 
wetland  crossings,  as  listed  on  National 
Wetland  Inventory  (NWI)  maps  or  state 
wetland  regulation  maps.  Where  NWI  or 
state  wetland  maps  are  not  available, 
wetland  areas  crossed  by  the  proposed 
project  should  be  identified  based  on 
interpretation  of  USGS  topographic 
maps.  SCS  soil  surveys,  and  current 
aerial  photographs,  as  well  as  aerial 
overflights  and  field  inspections.  For 
each  crossing,  identify  the  wetland 
classification  specified  by  the  Fish  and 
Wildlife  Service  or  the  state,  and  the 
length  of  the  crossing.  Provide  copies  of 
NWI  maps  clearly  showing  the  proposed 
route  and  mileposts.  Where  NWI  maps 
are  not  available,  provide  the 
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appropriate  state  wetland  maps,  or 
uses  maps  depicting  wetlands 
identified  by  the  applicant  using  the 
resources  discussed  above.  The  number 
of  copies  required  is  the  same  as  that 
required  under  paragraph  {c){l)  of  this 
section; 

(v)  A  description  of  aquifers  within 
excavation  depth  in  the  project  area, 
identifying  the  depth,  current  and 
proposed  use,  water  quality  and  average 
yield,  and  any  known  or  suspected 
contamination  problems; 

(vi)  Identification  of  the  specific 
locations,  and  method  and  rate  of 
withdrawal  and  discharge  of  hydrostatic 
test  water  and  the  quantity  required. 
Any  suspended  or  dissolved  material 
likely  to  be  picked  up  by  the  water 
through  contact  with  the  pipeline  should 
be  described,  particularly  if  any  existing 
pipelines  are  being  retested.  Also 
describe  any  chemical  or  physical 
treatment  of  the  pipeline  for  drying, 
deaning,  or  other  purposes  before  or 
after  installation  in  the  trench,  and 
discuss  waste  products  generated  and 
disposal  methods  to  be  used  for  them; 

(vii)  A  description  of  detailed 
mitigation  measures  proposed  to  reduce 
the  potential  for  adverse  impacts  to 
surface  water  or  groundwater  quality  if 
not  covered  in  §  380.14  of  this  chapter 
ie^.,  for  well  drilling); 

(viii)  A  description  of  the  location  of 
all  known  public  groundwater  supply 
wells  located  within  150  feet  of  the 
proposed  pipeline.  Provide  locations  of 
sole-source  aquifers  and  well-head 
protection  areas  crossed  by  the 
proposed  pipeline  facilities;  and 

(ix)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications, 
including  agency  contacts,  that  were 
cited  or  relied  upon  to  prepare  the 
report  The  list  of  referenced 
communications  and  agency  contacts 
should  include  the  name  and  title  of  the 
person  contacted,  their  affiliation,  and 
telephone  number. 

(3)  Resource  report  on  fish,  wildlife, 
and  vegetation.  This  resource  report  is 
required  for  all  applications  except 
those  involving  only  facilities  within  the 
improved  area  of  an  existing 
compressor,  meter,  or  regulator  station, 
unless  the  project  complies  with 
§  157.103(c)(1).  (3).  (6).  (7).  (11)  {i) 
through  (iv),  and  (12)  (ii)  and  (iii)  of  this 
chapter.  It  describes  aquatic  life, 
wildlife,  and  vegetation  in  the  vicinity  of 
the  proposed  project  expected  impacts 
of  the  project  on  these  resources;  and 
proposed  mitigation,  enhancement  or 
protection  measures.  The  resource 
report  must  contain: 

(ij  A  description  of  warmwater. 
coidwater,  and  saltwater  Qsheries 
(commercial  and  recreational)  in  the 


affected  area  and  any  associated 
significant  habitats  such  as  spawning  or 
rearing  areas  and  estuaries; 

(ii)  A  description  of  aU  terrestrial 
habitats,  including  wetlands  and  typical 
wildlife  habitats  that  might  be  affected 
by  the  proposed  action,  specifying 
typical  species  with  commercial, 
recreational,  and  aesthetic  value.  This 
should  include  a  description  of 
significant  wildlife  habitats  that  might 
be  affected; 

(iii)  A  description  of  all  vegetation 
cover  types  that  would  be  affected  in 
the  area  of  the  proposed  action, 
including  unique  ecosystems  or 
communities  sudi  as  remnant  prairie  or 
old-growth  forest  or  significant 
individual  plants,  such  as  old-growth 
specimen  trees; 

(iv)  A  description  of  the  impact  of 
construction  and  operation  on  aquatic 
and  terrestrial  species  and  habitats  in 
the  area,  including  a  discussion  of  the 
possibility  of  a  major  alteration  to 
ecosystems  and  any  potential  impact  on 
state-hsted  endangered  or  threatened 
species.  Provide  an  assessment  of  any 
cumulative  effects  of  the  proposed 
action  and  retained  alternatives  in 
combination  with  other  existing  or 
proposed  projects.  Provide  a  detailed 
discussion  of  the  impact  of  maintenance, 
clearing  and/or  treatment  of  the  project 
area  on  fish,  wildlife,  and  vegetation, 
including  specific  areas  of  significant 
habitats  or  communities; 

(v)  A  description  of  detailed,  site- 
specific  mitigation  measures  to  minimize 
impacts  on  fisheries,  wildlife,  and 
vegetation  that  are  in  addition  to.  or 
alternatives  to,  those  techniques  or 
procedures  discussed  in  §  {  380.13  and 
380.14  of  this  chapter,  such  as:  routing  or 
scheduling  construction  of  water 
crossings  to  minimize  impact  on 
reproduction,  wintering,  and  migration 
of  wildlife:  construction  methods  which 
would  minimize  disturbance  of  riparian 
and  bottomland  vegetation,  wetlands, 
shellfish  beds,  coidwater  fisheries,  and 
other  important  habitat:  revegetation 
measures  designed  to  improve  wildlife 
habitat  and  planning  of  routine 
maintenance  to  minimize  disruption  to 
wildlife; 

(vi)  Copies  of  all  correspondence  not 
provided  pursuant  to  paragraph  (c)(3)(v) 
of  this  section,  containing 
recommendations,  and  the  applicant's 
response  to  each  recommendation,  from 
appropriate  Federal  and  state  fish  and 
wildlife  agencies  to  avoid  or  limit 
impact  on  wildlife,  fisheries,  and 
vegetation;  and 

|vii)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications, 
including  agency  contacts,  which  were 
cited  or  relied  upon  to  prepare  the 


report  The  list  of  referenced 
communications  and  agency  contacts 
should  include  the  name  and  title  of  the 
person  contacted,  their  affiliation,  and 
telephone  number. 

(4)  Resource  report  on  cultural 
resources.  This  resource  report  must  be 
filed  with  the  application,  unless  the 
project  complies  with  the  requirements 
of  S  157.103(g)  of  this  chapter  and  has 
been  found  to  have  no  effect  on  eligible 
properties  as  defined  therein.  If 
compliance  with  §  157.103(g)  of  this 
chapter  is  not  complete  at  the  time  the 
application  is  filed,  the  report  must  be 
filed  as  supplementary  information  for 
review  and  approval  by  the  Director 
prior  to  construction  of  any  facilities. 
The  report  may  be  provided  in  phases  as 
necessary.  The  only  acceptable  cause 
for  delaying  filing  of  complete  Phase  1 
(identification)  or  Phase  2  (evaluation) 
reports  until  after  filing  the  application 
is  denial  of  access  to  private  properties 
by  landowners.  In  such  circumstances, 
supplemental  Phase  1,  Z,  and  3 
(proposed  mitigation)  reports  for  those 
inaccessible  lands  may  be  submitted 
after  certification. 

(i)  If  it  is  determined  that  an  effect  on 
an  eligible  property  cannot  be  avoided, 
as  discussed  in  {  157.103(gK5)(xii) 
through  (xiii)  of  this  chapter,  an 
applicant  must  supply  Phase  3 
treatment/ mitigation  plans  developed 
according  to  the  requirements  discussed 
below.  The  Phase  3  plan(s)  must  also  be 
supplied  to  the  appropriate  SHPOs. 

(ii)  The  Phase  3  plan(s)  is  a  proposal 
that  explains  and  justifies  the  need  for 
treatment  or  data  recovery.  The  plans 
will  be  incorporated  into  the 
Commission's  documentation  that  is 
filed  with  the  Advisory  Council  on 
Historic  Preservation  in  accordance 
with  36  CFR  part  600.  The  purpose  of  the 
Phase  3  plan(s)  is  to  explain  the 
rationale  behind  a  treatment  effort 
specify  how  research  questions  are 
answerable  by  a  particular  excavation 
or  documentation  strategy  and  define 
the  scope  of  the  effort;  identify  methods, 
techniques,  and  procedures:  provide  a 
schedule  for  the  effort;  and  present 
these  data  in  a  standardized  format  to 
permit  comparison  of  the  proposal  with 
the  results  of  treatment.  The  plan  will 
address  proposed  treatment  that  may 
include  excavation,  measured  drawings, 
archival  documentation,  and 
photographic  recording  of  National 
Register  listed  or  eligible  sites, 
buildings,  structures  or  districts  that 
cannot  be  avoided  during  project 
construction,  lliis  proposal  shall 
include: 

(A)  A  discussion  of  e^orts  made  to 
eliminate  or  minimize  adverse  effects  to 
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the  8ite(s).  buildingfs),  structurels),  or 
di8trict(s)  scheduled  for  treatment; 

(B)  If  avoidance  of  the  eUgible 
property  is  proposed  to  be  accomplished 
by  boring  or  directional  drilling  beneath 
the  property,  a  discussion  of  how  this 
practice  will  avoid  the  property,  a  plan 
for  monitoring  the  operation,  a 
contingency  data  recovery  plan  should 
the  boring  or  drilling  procedure  fail,  and 
either  the  long-term  measures  that  will 
be  established  to  preserve  the  property, 
or  a  plan  for  data  recovery,  if  necessary; 

(C)  A  research  strategy  which  defmes 
and  justifies  explicit  goals  and 
methodologies  for  recovering  specific 
classes  of  information  about  the  cultural 
resource.  This  strategy  shall  address  the 
National  Register  significance  of  the 
site,  building,  structure,  or  district, 
research  problems  to  be  investigated, 
discussion  of  how  the  data  recovery  will 
increase  knowledge,  the  amount  and 
kinds  of  information  to  be  gathered, 
methods  to  be  used,  and  relationship  of 
the  treatment  plan  to  specific  regional 
cultural  resources  research  models  or 
plans  (including  the  SHPO's  plan); 

(D)  The  Phase  3  plan(s)  shall  be 
consistent  with  the  guidance  established 
in  the  Advisory  Council  on  Historic 
Preservation's  'Treatment  of 
Archaeological  Properties:  A 
Handbook"  (November  1980)  and 
"Consulting  about  Archaeology  under 
Section  106"  (September  1990); 

(E)  The  SHPO's  comments  on  the 
proposed  treatment  or  data  recovery 
plan,  including  any  recommendations 
for  alternative  approaches.  The  SHPO's 
comments  may  be  filed  separately  if 
they  are  unavailable  at  the  time  of 
completion  of  the  Phase  3  plan(s); 

(F)  Any  comments  horn  Federal  land- 
managers  or  local  groups  such  as  Native 
Americans  with  historical  ties  to  the 
resources,  and  a  discussion  of  how  the 
plan  responds  to  those  comments; 

(G)  The  curricula  vitae  and  a 
discussion  of  the  responsibilities  of  all 
supervisory  personnel  involved  in  the 
study.  These  individuals  shall  meet  the 
standards  of  the  Secretary  of  the  Interior 
as  published  in  "Archaeology  and 
Historic  Preservation;  the  Secretary  of 
the  Interior's  Standards  and 
Guidelines,"  which  is  available  from  the 
Commission's  Public  Information  Office, 
room  3104,  941  N.  Capitol  St.,  NE., 
Washington,  DC  20426;  and 

(H)  A  schedule  for  the  in-depth 
research,  fieldwork,  analysis,  and 
production  of  the  Hnal  treatment  or  data 
recovery  report. 

(iii)  A  final  treatment  or  data  recovery 
report  shall  be  filed  upon  completion 
and  should  be  consistent  with  the 
Secretary  of  the  Interior's  Standards  and 
Guidelines  for  Phase  3  documentation. 


Because  the  results  of  these  Federally 
required  studies  must  be  made  available 
to  the  full  range  of  potential  users  within 
one  year  of  completion  of  the  final 
reports,  one  copy  must  be  sent  to  the 
Anthropological  Archives,  Smithsonian 
Institution.  The  Commission  encourages 
dissemination  of  the  reports  to  research 
institutions  such  as  Anthropology 
Departments  at  state  colleges  and 
universities.  It  also  encourages  the 
preparation  and  distribution  of  summary 
reports  intended  for  the  public  to  be 
distributed  to  state  and  local  libraries, 
and  other  learning  centers.  Finally,  it 
encourages  the  publication  of  results  in 
professional  journals. 

(5)  Resource  report  on  socio- 
economics. This  resource  report  is 
required  only  if  significant  aboveground 
facilities,  such  as  conditioning  or 
liquefied  natural  gas  (LNG)  plants  are 
proposed.  It  identifies  and  quantifies  the 
impacts  of  constructing  and  operating 
the  proposed  project  on  employment, 
population,  housing,  per  capita  income, 
local  governmental  services,  local  tax 
revenues  and  other  factors  affecting  the 
towns  and  counties  in  the  vicinity  of  the 
proposed  project.  The  resource  report 
must  include: 

(i)  A  description  of  the  socioeconomic 
impact  area, 

(ii)  An  evaluation  of  the  impact  of  any 
substantial  in-migration  of  people  on  the 
impact  area's  governmental  facihties 
and  services,  such  as  police,  fire,  health 
and  education,  and  applicant's  plans  to 
reduce  the  impact  on  the  local 
infrastructure  during  construction; 

(iii)  On-site  manpower  requirements 
and  payroll  during  construction  and 
operation; 

(iv)  Numbers  of  construction 
personnel  who: 

(A)  Currently  reside  within  the  impact 
area; 

(B)  Would  commute  daily  to  the 
construction  site  from  places  situated 
outside  the  impact  area;  and 

(C)  Would  relocate  on  a  temporary 
basis  within  the  impact  area; 

(v)  A  determination  of  whether  the 
existing  housing  within  the  impact  area 
is  sufficient  to  meet  the  needs  of  the 
additional  population; 

(vi)  Numoers  and  types  of  residences 
and  businesses  that  would  be  displaced 
by  the  project,  procedures  to  be  utilized 
to  acquire  these  properties,  and  types 
and  amounts  of  relocation  assistance 
payments; 

(vii)  A  fiscal  impact  analysis 
evaluating  incremental  local  government 
expenditures  in  relation  to  incremental 
local  government  revenues  that  would 
result  from  construction  of  the  project. 
Incremental  expenditures  include,  but 
are  not  limited  to,  school  operating 


costs,  road  maintenance  and  repair, 
public  safety,  and  public  utility  costs; 
and 

(viii)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications 
that  were  cited  or  relied  upon  to  prepare 
the  report.  The  list  of  communications 
and  agency  contacts  should  include  the 
name  and  title  of  the  person  contacted, 
their  affiliation,  and  telephone  number. 

(6)  Resource  report  on  geological 
resources.  This  resource  report  is 
required  for  all  applications  involving 
LNG  facilities  except  those  involving 
only  facilities  within  the  boundaries  of 
existing  aboveground  facilities,  such  as 
a  compressor,  meter,  or  regulator 
station,  unless  the  project  complies  with 
S  157.103(c)(12)  (i),  (vi),  and  (vii)  of  this 
chapter.  It  describes  geological 
resources  and  hazards  in  the  project 
area  that  might  be  directly  or  indirectly 
affected  by  the  proposed  action  or  that 
could  place  the  proposed  facilities  at 
risk,  the  potential  effects  of  those 
hazards  on  the  facility,  and  methods 
proposed  to  reduce  the  effects  or  risks. 
The  resource  report  must  include: 

(i)  A  description  by  milepost  of 
mineral  resources  crossed  which  are 
currently  or  potentially  exploitable; 

(ii)  A  description  by  milepost  of 
existing  and  potential  geological 
hazards  and  areas  of  nonroutine 
geotechnical  concern,  such  as 
earthquakes,  active  faults,  areas 
susceptible  to  soil  liquefaction,  planned, 
active  and  abandoned  mines,  and  areas 
of  potential  ground  failure,  such  as 
subsidence,  slumping,  and  landsliding. 
The  hazards  posed  to  the  facility  from 
each  one  must  be  discussed; 

(iii)  A  description  of  how  the 
proposed  project  would  be  located  or 
designed  to  avoid  or  minimize  adverse 
effects  to  the  resources  or  risk  to  itself, 
including  all  geotechnical  investigations 
and  monitoring  which  would  be 
conducted  before,  during,  and  after 
construction.  The  applicant  must  direct 
attention  to  the  potential  for  blasting  to 
affect  water  wells,  springs,  wetlands, 
and  structures; 

(iv)  If  surface  mines  are  to  be  crossed, 
specify  methods  to  be  used  to  prevent 
acidic  runoff  along  the  right-of-way  and 
the  potential  that  the  project  may  hinder 
mine  reclamation  or  expansion  efforts; 

(v)  If  the  application  involves  a  LNG 
facility  located  at  a  site  in  zones  2,  3,  or 
4  of  the  Uniform  Building  Code's  Seismic 
Risk  Map  of  the  United  States,  or  where 
there  is  the  potential  for  surface  faulting 
or  liquefaction,  a  report  on  earthquake 
hazards  and  engineering  shall  be 
prepared  in  conformance  with  the 
guidelines  contained  in  "Data 
Requirements  for  the  Seismic  Review  of 
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LNG  FaciliHes. "  NBSIR  84-2833.  This 
working  document  may  be  obtained 
from  the  Commission's  Office  of  Pipeline 
And  Producer  Regiilation.  82S  N.  Capitol 
St.,  NE-,  Washington,  DC  20426; 

(vi)  When  the  application  is  for 
underground  storage  facilities,  a 
descriptioa  of  how  the  applicant  would 
control  and  monitor  the  drilling  activity 
of  others  within  the  boandaries  of  the 
field  and  buffer  rone.  Also,  describe 
how  the  applicant  would  monitor 
potential  effects  of  the  operation  of  any 
adjacent  storage  or  production  facilities 
on  the  proposed  facility.  Describe  the 
measures  taken  to  locate  and  determine 
the  condition  of  aU  old  wells  within  the 
field  and  buffer  zone  and  how  the 
applicaat  would  reduce  risk  from  failure 
of  known  and  undiscovered  wells. 
Safety  and  environmental  safeguards 
required  by  state  and  Federal  drilling 
regulations  should  also  be  specificaUy 
identified  and  discussed;  and 

(vii)  A  list  of  all  publications,  reports, 
and  ether  Uteratiire  or  communications 
which  were  cited  or  relied  upon  to 
prepare  the  report  The  list  of 
communications  and  agency  contacts 
should  include  the  name  and  title  of  the 
person  contacted,  their  afHliation.  and 
telephone  number. 

[7]  R^ource  report  on  soils.  This 
resource  report  is  required  for  all 
applications  except  those  involving  only 
facihties  at  an  existing  compressor, 
meter,  or  regulator  station,  unless  the 
project  complies  with 
§5  157.103(c](12){v)  of  this  chapter  and 
§  38aa3  in  its  entirety.  It  describes  the 
soils  that  would  be  affected  by  the 
proposed  project,  the  effect  on  those 
soils,  and  measures  proposed  to 
minimize  or  avoid  impact.  The  resoiux^e 
report  must  include: 

(i)  A  list  by  milepost  of  the  soil 
associations  crossed  by  the  proposed 
f  acuities.  A  description  of  the  erosion 
potential,  fertfhty  and  drainage 
characteristics  of  each  association. 
Where  sites  for  aboveground  facilities  of 
greater  than  five  acres  would  be 
acquired,  the  report  should  list  the  soil 
series,  percentage  of  the  property 
comprised  of  each  series,  percentage  of 
each  series  which  would  be 
permanently  disturbed,  and  describe  the 
characteristics  of  each  soil  series  and 
which  series  are  classified  as  prime  or 
unique  farmland  by  the  U.S.  Department 
of  Agriculture; 

(ii)  A  description  of  the  impact  of  the 
proposed  action  resulting  from:  soil 
erosion  due  to  water,  wind  or  loss  of 
vegetation;  soil  compaction  and  damage 
to  soil  structure  resulting  from 
movement  of  construction  vehicles;  wet 
soils  and/or  soils  with  poor  drainage 
whidi  are  especially  prone  to  structural 


damage;  damage  to  drainage  tile 
systems  due  to  movement  of 
construction  vehicles  and  trenching 
activities;  and  interference  with  the 
operation  of  agricultural  equipment  due 
to  the  probabiKty  of  large  stones  or 
blasted  rock  occurring  on  or  near  the 
surface  as  a  result  of  construction. 
Project  areas  should  be  identified  by 
their  soil  series  and  by  milepost 
location.  Identify  by  milepost  cropland 
and  residential  areas  where  loss  of  soil 
fertility  due  to  trenching  and  backfilling 
could  occur 

(iii)  A  description  of  mitigation 
proposed  to  reduce  the  potential  for 
adverse  impact  to  soils  or  agricultural 
productivity.  The  applicant  must  adopt 
the  Commission's  "Erosion  Control, 
Revegetation,  and  Maintenance  Plan" 
described  in  S  380.13,  as  required  by 
S  lS7.103(cKl)  of  this  chapter.  Include  in 
'this  resource  report  an  overall 
description  of  proposed  mitigation  in 
addition  to  or  as  alternatives  to  those 
techniques  or  procedures  discussed  in 
S  380.13.  An  applicant's  alternative  plan 
must  identify  which  portions  of  the 
Commission's  procedures  it  does  not 
adopt,  explain  why,  and  propose 
specific  substitute  measures  to  provide 
equal  or  greater  protection  to  the 
resource;  and 

(iv)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications, 
including  agency  contact,  which  were 
cited  or  relied  upon  to  prepare  the 
report  The  list  of  communications  and 
agency  contacts  should  include  the 
name  and  title  of  the  person  contacted, 
their  affiliation,  and  telephone  number. 

(8)  Resource  report  on  land  use, 
recreation  and  aesthetics.  This  resource 
report  is  required  for  all  applications 
except  those  involving  only  project 
complies  with  §i  157.103(c)  (5),  (8).  (11) 
(i.  ii.  viii,  and  ix),  (12)(iv).  (13).  and  (14) 
of  this  chapter.  It  describes  the  existing 
uses  of  the  lands  on,  or  within  one- 
quarter  mile  of.  a  proposed  new 
aboveground  facihty  site  adjacent  to  or 
crossed  by  die  proposed  pipeline,  and 
changes  to  those  land  uses  that  would 
occur  if  the  proposed  project  is 
approved.  The  report  may  reference  the 
discussions  of  land  uses  in  other 
sections  of  this  exhibit.  It  includes 
measures  proposed  to  mitigate  adverse 
effects,  including  protection  and 
enhancement  of  existing  land  use.  TTie 
resource  report  must  include: 

(i)  A  description  of  land  requirements 
indicating  the  width  and  acreage 
requirements  of  all  construction  and 
permanent  rights-of-way  and  the 
acreage  required  for  each  proposed 
plant  and/w  operational  site,  including 
injection  or  withdrawal  wells.  List 
locations  by  milepost  where  the 


proposed  righl-of-way  would  be 
adjacent  to  existing  rights-of-way  of  any 
kind.  Where  these  existing  rights-of-way 
would  be  used  for  a  portion  of  the 
construction  or  operation  right-of-way, 
identify  the  overlap  and  how  much 
additional  width  woirid  be  required  for 
both  construction  and  operation.  The 
description  must  identify  the  total 
amount  of  land  to  be  purchased  or 
leased  for  each  aboveground  facility,  the 
amount  of  land  that  would  be  disturbed 
for  construction  and  operation  of  the 
facility,  and  the  use  of  the  remaining 
land  not  required  for  project  operatioo. 
Identify  the  size  of  typical  staging  areas 
and  expanded  work  areas,  such  as  those 
at  railroad,  road  and  waterbody 
crossings,  and  the  size  and  location  of 
all  pipe  storage  yards; 

(ii)  A  description  of  existing  land  use 
crossed  by  the  proposed  pipeline  whidi 
identifies  miles  of  land  presently  used 
for  commerce,  industry,  mining, 
quarrying,  recreation,  residence, 
cropland  pastureland.  forest,  and  open 
space.  A  description  of  existing  land  use 
on  and  adjacent  to  each  proposed  plant 
and/or  operational  site.  Planned 
development,  if  known,  should  be 
described,  the  timeframe  for 
development  should  be  identified,  end 
proposed  coordination  to  minimize 
impact  should  be  identified.  Identify  by 
milepost  and  length  of  crossing  ot  and 
the  direct  effect  of  each  proposed  plant 
and/or  operational  site  on  sugar  maple 
stands,  all  orchards  and  nurseries, 
landfills,  operating  mines,  state  wild  and 
scenic  rivers,  state  or  local  designated 
trails,  nature  preserves,  game 
management  areas,  remnant  prairie,  old- 
^owth  forest  national  or  state  forests, 
parks,  golf  courses,  designated  natural, 
recreational  or  scenic  areas,  or 
registered  natural  landmarks.  Native 
American  religious  sites  and 
reservations,  lands  identified  under  the 
Special  Area  Management  Plan  of  the 
Office  of  Coastal  Zone  Management 
National  Oceanic  Atmospheric 
Administration,  and  lands  owned  or 
controlled  by  Federal  or  state  agencies 
or  private  preservation  groups.  Identify 
by  milepost  all  residences  and  business 
establishments  within  50  feet  of  the  edge 
of  the  proposed  pipeline  construction 
right-of-way  and  the  distance  of  the 
residential  or  commercial  building  from 
that  edge.  Provide  survey  drawings  or 
alignment  sheets,  if  available,  to 
illustrate  the  location  of  the  facilities  in 
relation  to  the  buildings; 

(iii)  A  description  of  any  areas 
crossed  by  the  proposed  pipeline  or  at 
or  adjacent  to  each  proposed  plant  and/ 
or  operational  site  whidi  are  included 
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in.  or  ar«  designated  for  study  for 

inclusion  in: 

(A)  The  National  Wild  and  Scenic 
Rivers  System  (16  VS.C.  1271^ 

(B)  The  National  Trails  System  (16 
U.S.C.  1241);or 

(C)  A  wilderness  area  designated 
under  the  Wilderness  Act  (18  U.S.C. 
1132); 

(iv)  A  description  of  the  impact  of  the 
project  on  present  use  of  the  affected 
area,  including  commercial  use,  mineral 
resources,  recreational  areas,  public 
health  and  safety,  and  the  aesthetic 
value  of  the  land  and  its  features. 
Describe  any  temporary  or  permanent 
restrictions  on  land  use  resulting  trom 
the  project 

(v)  A  description  of  proposed 
mitigatiaa  for  all  special  use  areas 
identified  under  paragraph  (cK8)(ii)  of 
this  section.  In  residential  areas 
describe  proposed  typical  mitigation 
measures  for  each  residence  within  50 
feet  of  the  edge  of  the  pipeline 
construction  right-of-way.  as  well  as  any 
proposed  residence-specific  mitigation. 
Describe  how  private  property  would  be 
restored  (fences,  driveways,  stone  walls, 
sidewalks,  and  septic  systems,  for 
example}.  Describe  compensation  plans 
for  temporary  and  permanent  rights-of- 
way  and  the  eminent  domain  process  for 
the  affected  areas; 

(vij  A  description  of  measures  to 
mitigate  the  aesthetic  impact  of  the 
facilities;  and 

(vii)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications 
which  were  cited  or  relied  upon  to 
prepare  the  report  The  hst  of 
communications  and  agency  contacts 
should  include  the  name  and  title  of  the 
person  contacted,  the  affiliation  (if 
appropriate),  and  telephone  number. 

(9)  Resource  report  on  air  and  noiae 
quality.  This  resource  report  is  required 
for  applications  involving  new 
compressor  facilities  (at  new  or  existing 
stations),  unless  the  project  complies 
with  S  S  157.103(c)(2J  and  (13)  of  this     • 
chapter,  and  for  all  new  liquefied 
natural  gas  facilities.  U  identifies  the 
effects  of  the  project  on  the  existing  air 
quality  and  noise  environment  and 
describes  any  proposed  measures  to 
mitigate  the  effects.  The  noise 
attributable  to  any  new  or  additional 
compressor  facility  must  not  exceed  a 
day-night  sound  level  (Ldn)  of  55  dBA  at 
any  noise-sensitive  area  identified  in 
resource  report  1.  The  resource  report 
must  indude: 

(i)  A  description  of  the  existing  air 
quality,  including  background  levels  of 
nitrogen  dioxide  and  any  other  criteria 
pollutants  which  may  be  emitted  above 
EPA-identified  significance  levels; 


(iiT  A  quantitative  description  of  the 
existing  noise  levels  at  the  noise- 
sensitive  areas  identified  in  resource 
report  1.  Existing  noise  levels  must  be 
reported  as  the  Leq  (day),  Leq  (night) 
and  Ldn  and  include  the  basis  for  the 
data  or  estimates.  For  proposed  new 
compressor  station  sites  without 
existing  equipment  in  operation,  the 
existing  ambient  sound  environment 
should  be  measured  or  estimated  based 
on  current  land  uses  and  activities.  For 
existing  stations.  incUide  a  sound  level 
survey  at  the  site  property  line  and 
nearby  noise-sensitive  areas  while  the 
compressors  are  operated  at  full  load. 
Include  a  plot  plan  identifying  the  noise 
measurement  locations  and  identify  the 
time  of  day,  duration  of  measurements, 
weather  conditions,  windspeed  and 
direction,  engine  load,  and  other  noise 
sources  present  for  each  measurement 
(iii)  An  estimate  of  the  Impact  of  the 
proposed  project  on  air  quality, 
including  how  regulatory  standards  in 
effect  for  the  area  would  be  met  Provide 
the  emission  rate  of  nitrogen  oxides 
from  the  existing  and  proposed  facilities, 
expressed  in  pounds  per  hour  and  tons 
per  year  for  maximum  operating 
conditions,  including  supporting 
calculations,  emission  factors,  fuel 
consumption  rates,  and  annual  hoars  of 
operation.  For  major  sources  (as  defined 
by  the  EPA),  provide  copies  of  any 
applications  to  the  EPA  (or  the 
designated  state  air  pollution  control 
agency)  for  permits  to  construct  of 
applicability  determinations  under 
regulations  for  the  prevention  of 
significant  air  quaUty  deterioration  and 
subsequent  determinations,  when 
available. 

(iv)  A  quantitative  estimate  of  the 
impact  of  the  proposed  project  on  the 
noise  levels  at  the  noise-sensitive  areas 
Identified  in  resource  report  1.  Tlje 
estimate  should  include,  step-by-step 
supporting  calculations,  far-field  sound 
level  data  for  maximum  facility 
operation,  and  the  source  of  the  data. 
Supporting  calculations  should  be 
provided  in  the  resource  report  with 
sufficient  detail  and  explanation  to 
facilitate  a  thorough  review  and 
confirmation  of  results.  Information  to 
be  provided  as  part  of  the  supporting 
calculations  includes:  sound  pressure 
levels  for  unmuflled  engine  inlets  and 
exhausts,  engine  casings,  and  cooling 
equipment;  dynamic  insertion  loss  for  all 
mufflers;  sound  transmission  loss  for  all 
compressor  building  components, 
including  walls,  roof,  doors,  windows, 
and  ventilation  openings;  sound 
attenuation  from  the  station  to  nearby 
noise-sensitive  areas;  and  the 
manufacturer's  name,  model  number, 
performance  rating,  and  description  of 


ead)  noise  source  and  noise  control 
component  to  be  employed  at  the 
proposed  compressor  station.  Far-field 
sound  level  data  measured  from  similar 
units  In  service  elsewhere,  when 
available,  may  be  substituted  for 
manufacturer's  far-field  sound  level 
data.  Show  that  the  proposed  project 
complies  with  applicable  noise 
regulations  and  will  not  exceed  a  day- 
night  sonnd  level  (Ldn)  of  55  dBA  at  any 
noise-sensitive  areas.  If  specific  noise 
control  equipment  has  not  been  chosen 
at  the  time  the  report  is  prepared,  the 
report  must  include  a  schedule  for 
submitting  the  data  prior  to  the  desired 
certification  date; 

(v)  A  description  of  measures  and 
manufacturer's  specifications  for 
equipment  proposed  to  mitigate  impact 
to  air  and  noise  quality.  Including 
emission  control  systems,  installation  of 
filters,  mufflers,  or  insulation  of  piping 
and  buildings,  and  orientation  of 
eqtiipment  away  from  notae-aensitire 
areas;  and 

(vi)  A  list  of  all  publications,  reports, 
and  other  hterature  or  communications 
which  were  cited  or  relied  upon  to 
prepare  the  report  The  list  of 
communications  and  agency  contacts 
should  include  the  name  and  title  of  Ae 
person  contacted,  their  affiliation,  and 
telephone  mmiber. 

(10)  Resource  report  on  altematirea. 
This  resoiirce  report  Is  required  for  all 
applications.  It  describes  alternatives  to 
the  project  and  a  comparison  of  their 
environmental  impacts  to  those  of  the 
proposal.  The  report  should  discuss  the 
procedure  used  to  arrive  at  tiie  proposed 
action,  starting  with  the  broadest 
feasible  objectives  and  progressively 
narrowing  the  alternatives  to  a  specific 
action  at  a  specific  location.  This 
procedure  should  include  the  decision 
criteria  used,  the  information  weighed. 
and  an  explanation  of  the  conclusion  at 
each  decision  point  The  decision 
criteria  must  show  how  environmental 
benefits  and  costs  were  weighed  against 
economic  benefits  and  costs,  and 
technological  and  procedural 
constraints.  Describe  the  timeliness  and 
the  environmental  consequences  of  each 
alternative  discussed.  The  resource 
report  must  contain; 

(i)  A  discussion  of  the  ""no  action" 
alternative  and  the  potential  for 
accomplishing  the  proposed  objectives 
through  the  use  of  other  systems,  energy 
conservation,  or  realistic  energy 
alternatives  such  as  artificial  gas,  ofl, 
coal  or  electricity.  Provide  an  analysis 
of  the  relative  environmental  benefits 
and  costs; 

(ii)  A  description  of  all  alternative 
routes  or  locations  considered  for  eadi 
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facility,  including  a  description  of  the 
environmental  characteristics  of  each 
route  or  site,  and  the  environmental, 
technical  or  economic  reasons  for 
rejecting  it.  Provide  the  location  of  such 
alternatives  on  maps  of  sufHcient  scale 
to  depict  their  location  and  relationship 
to  the  proposed  action,  and  for  pipelines 
their  relationship  to  existing  rights-of- 
way; 

(iii)  A  description  of  all  alternative 
locations  or  routes  considered 
reasonable,  but  not  preferable,  to  each 
facility  including  a  description  of 
environmental  characteristics  of  each 
route  or  site  and  the  environmental, 
technical,  or  economic  reasons  for 
rejecting  it.  Provide  envlroiunental 
characteristics  used  as  resource 
decision  factors  in  comparative  tables 
for  the  alternative  and  proposed  action. 
Provide  the  location  of  any  alternatives 
considered  reasonable  but  not 
preferable  on  the  same  maps  required  in 
paragraph  (c](l](ii)  of  this  section;  and 

(iv)  A  hst  of  all  publications,  reports, 
and  other  literature  or  communications 
which  were  cited  or  relied  upon  to 
prepare  the  report  The  list  of 
communications  and  agency  contacts 
should  include  the  name  and  title  of  the 
person  contacted,  their  affiliation,  and 
telephone  number. 

(11)  Resource  report  on  reliability  and 
safety.  This  resource  report  is  required 
for  applications  involving  new  or 
recommissioned  LNG  facilities. 
Information  previously  submitted  to  the 
Commission  need  not  be  reeled, 
provided  the  applicant  verifies  that  the 
information  is  still  valid.  It  addresses 
the  potential  hazard  to  the  public  from 
failure  of  facility  components  resulting 
from  accidents  or  natural  catastrophes, 
how  these  events  would  affect 
reliability,  and  what  procedures  and 
design  features  have  been  used  to 
reduce  potential  hazards.  The  resource 
report  must  contain: 

(i)  A  description  of  measures, 
including  equipment,  training,  and 
liaison  with  local  authorities,  to  be  used 
to  protect  the  public  from  failure  of  the 
proposed  facilities  as  a  result  of 
accidents  or  natural  catastrophes; 

(ii)  A  discussion  of  hazards,  the 
environmental  impact,  and  service 
interruptions  which  could  reasonably 
ensue  horn  failure  of  the  proposed 
facilities  as  a  result  of  accidents  or 
natural  catastrophes; 

(iii)  A  discussion  of  design  and 
operational  measures  to  avoid  or  reduce 
risk  associated  with  accidents  or  natural 
hazards  such  as  violent  storms,  floods, 
landslides,  and  earthquakes; 

(iv)  A  discussion  of  contingency  plans 
for  maintaining  service  or  reducing 


downtime  as  a  result  of  accidents  or 
natural  catastrophes; 

(v)  A  description  of  measures  to 
exclude  the  public  from  hazardous 
areas.  Discuss  measures  to  minimize 
problems  arising  from  malfunctions  and 
accidents  (with  estimates  of  probability 
of  occurrence).  Identify  standard 
procedures  for  protecting  services  and 
public  safety  diiring  maintenance  and 
breakdowns;  and 

(vi)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications 
which  were  cited  or  relied  upon  to 
prepare  the  report.  The  list  of 
communications  and  agency  contacts 
should  include  the  name  and  title  of  the 
person  contacted,  their  affiliation,  and 
telephone  number. 

(11)  Resource  report  on  engineering 
and  design  material.  This  resource 
report  is  required  for  construction  of 
new  LNG  facilities,  or  the 
recommissioning  of  existing  LNG 
facilities.  Information  previously 
submitted  to  the  Commission  need  not 
be  reffled,  provided  the  applicant 
verifies  that  the  information  is  still 
valid.  This  report  shall  contain  detailed 
engineering  and  design  material, 
including: 

(i)  A  detailed  plot  plan  showing  the 
location  of  all  major  components  to  be 
installed,  including  compression, 
pretreatment,  liquefaction,  storage, 
transfer  piping,  evaporization,  truck 
loading,  vent  stacks,  pumps,  and 
auxiliary  or  appurtenant  service 
facilities; 

(ii)  A  detailed  layout  of  the  Are 
protection  system  showing  the  location 
of  fire  water  pumps,  piping,  hydrants, 
hose  reels,  dry  chemical  systems,  high 
expansion  foam  systems,  and  auxiUary 
or  appurtenant  service  facilities; 

(iii)  A  layout  of  the  hazard  detection 
system  showing  the  location  of 
combustible-gas  detectors,  fire 
detectors,  heat  detectors,  smoke  or 
combustion  product  detectors,  and  low 
temperature  detectors.  Identify  those 
detectors  that  activate  automatic 
shutdowns,  and  the  equipment  that 
would  shutdown.  Include  all  safety 
provisions  incorporated  in  the  plant 
design,  including  automatic  and 
manually  activated  emergency 
shutdown  (ESD)  systems; 

(iv)  A  detailed  layout  of  the  spill 
containment  system  showing  the 
location  of  impoundments,  sumps, 
subdikes.  channels,  and  water  removal 
systems; 

(v)  Manufacturer  specifications, 
drawings,  and  literature  on  the  fail-safe 
shut-off  valve  for  each  loading  area  at  a 
marine  terminal  (if  applicable); 


(vi)  A  detailed  layout  of  the  fuel  gas 
system  showing  all  taps  with  process 
components; 

(vii)  Copies  of  company,  engineering 
firm,  or  consultant  studies  of  a 
conceptual  nature  that  show  the 
engineering  planning  or  design  approach 
to  the  construction  of  new  facilities  or 
plants; 

(viii)  Engineering  information  on 
major  process  components  related  to 
paragraphs  (c](12]  (i)  through  (vi)  of  this 
section,  which  include  (as  applicable) 
function,  capacity,  type,  manufacturer, 
drive  system  (horsepower,  voltage), 
operating  pressure,  and  temperature; 

(ix)  Manuals  and  construction 
drawings  for  LNG  storage  tank(s); 

(x)  Up-to-date  piping  and 
instrumentation  diagrams.  Include  a 
description  of  the  instrumentation  and 
control  philosophy,  type  of 
instrumentation  (pneumatic  electronic), 
use  of  computer  technology,  and  control 
room  display  and  operation.  Also, 
provide  an  overall  schematic  diagram  of 
the  entire  process  flow  system; 

(xi)  Engineering  information  on  the 
plant's  electrical  power  generation 
system,  distribution  system,  emergency 
power  system,  interruptible  power 
system,  and  battery  backup  system; 

(xii)  Identification  of  all  codes  and 
standards  under  which  the  plant  (and 
marine  terminal,  if  applicable)  will  be 
designed  and  any  special  consideration 
of  safety  provisions  that  were  applied  to 
the  design  of  plant  components; 

(xiii)  A  list  of  all  permits  or  approvals 
from  local,  state,  Federal,  or  Indian 
agencies  required  prior  to  and  during 
construction  of  the  plant,  and  the  status 
of  each,  including  the  date  filed,  the  date 
issued,  and  any  known  obstacles  to 
approval.  Include  a  description  of  data 
records  required  for  submission  to  such 
agencies  and  transcripts  of  any  public 
hearingS'by  such  agencies.  Also,  provide 
copies  of  any  correspondence  relating  to 
the  actions  by  all,  or  any,  of  these 
agencies  regarding  all  required 
approvals;  and 

(xiv)  Identification  of  how  each 
requirement  for  49  CFR  part  193  will  be 
complied  with,  in  particular,  the  siting 
requirements  of  49  CFR  part  193,  subpart 
B.  If  applicable,  vapor  dispersion 
calculations  from  LNG  spills  over  water 
should  also  be  presented  to  ensure 
compliance  with  the  U.S.  Coast  Guard's 
LNG  regulations  at  33  CFR  part  127. 

S  380.13    Erosion  control,  revcgetation, 
and  maintsnanc*  pian. 

(a)  Supervision  and  inspection.  (1) 
This  plan  applies  to  all  certificated 
projects  and  projects  subject  to 
i  157.103  of  this  chapter.  Paragraphs  (b) 


II 
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through  (g)  of  this  section  require  that 
judgment  be  applied  in  the  field  and 
must  be  implemented  under  the 
supervision  of  the  Environmental 
In8pector(s)  or  other  qualified 
professional(s)  with  laiowledge  of  soil 
conditions  and  conservation  plantings. 
All  non-wetland  areas  disturbed  by 
construction  shall  be  treated  in 
accordance  with  the  appropriate 
portions  of  this  plan.  Deviations  that 
involve  less  protective  measures  will 
only  be  permitted  as  certificated  by  the 
Commission  or  by  the  written  approval 
of  the  Director,  or  his  designee,  upon  an 
appropriate  showing  of  need,  unless 
specifically  required  by  the  Federal  or 
state  land-managing  agency  having 
control  of  the  appropriate  portions  of  the 
right-of-way.  If  less  protective  measures 
are  specified  by  a  Federal  or  state  land- 
managing  agency,  a  description  of  these 
measures  shall  be  filed  with  the 
Commission.  Except  as  a  result  of 
reconciliation  pursuant  to  S  157.103(e)  of 
this  chapter,  alternative  provisions  to 
this  plan  are  not  permitted  for  projects 
constructed  pursuant  to  the 
Commission's  regulations  under  NGPA 
section  311,  or  the  automatic  or  prior 
notice  authorizations  contained  in  part 
157,  subpart  F  of  this  chapter. 

(2)  One  Environmental  Inspector  is 
required  for  each  construction  spread 
used  during  construction.  Environmental 
Inspectors  shall  have  direct 
responsibility  to  enforce  the  following 
requirements.  They  shall  have  peer 
status  with  all  other  activity  inspectors. 
Problems  with  contractor  compliance 
shall  be  reported  to  the  Environmental 
Inspectorfs]  for  remedial  action  and 
Environmental  Inspector(s)  shall  have 
the  authority  to  order  correction  of  acts 
that  violate  the  environmental 
conditions  of  the  FERC  certificate.  The 
duties  of  the  Environmental  Inspector 
include  monitoring  and/or  supervision 
of  the  following: 

(i)  Compliance  with  the  requirements 
of  this  section,  the  Stream  and  Wetland 
Construction  and  Mitigation  Procedures 
of  §  380.14  of  this  chapter, 
environmental  conditions  of  the  FERC 
certificate,  and  other  environmental 
permits  and  approvals; 

(ii)  Maricing  of  surface  and  subsurface 
drainage  system  locations; 

(iii]  Identification  of  stabiliration 
needs  in  all  areas; 

(iv)  Performance  of  appropriate  tests 
of  subsoil  and  topsoil  to  determine  the 
extent  of  compaction  across  the 
disturbed  right-of-way; 

(v)  Restoration  of  the  soil  profile  as 
required; 

(vi)  Approval  of  imported  soils  used 
as  fill  and/or  additional  cover  material; 


(vii)  Documentation  of  the  temporary 
and  permanent  revegetation  programs: 
and 

(viii)  Setting  up  a  program  for 
monitoring  of  crop  productivity  for  not 
less  than  two  years  to  determine  the 
success  of  the  restoration  and  the  need 
for  additional  restoration  where 
restoration  is  unsuccessful,  and 
preparation  of  activity  reports  not  less 
than  quarterly  during  this  period 
documenting  problems  identified  by 
company  personnel  and/or  landowners, 
and  solutions  identified  and 
implemented; 

(3)  All  reporting  requirements  of  this 
section  apply  only  to  projects  subject  to 
a  project-specific  certificate.  Within  30 
days  of  the  in-service  date  for  the 
facilities,  a  summary  shall  be  filed  with 
the  Commission  detaiUng  the  following: 

(i)  Quantity  and  type  of  fertiliser  for 
each  pipehne  segment; 

(ii)  The  amount  of  lime  (if  required), 
seed,  and  mulch; 

(iii)  The  equipment  used  to  implement 
this  plan; 

(iv)  The  acreage  treated: 

(v)  The  dates  of  backfilling  and 
seeding: 

(vi)  The  number  of  landovmers 
specifying  other  seeding  requirements 
and  a  description  of  the  requirement*: 
and 

(vii)  If  the  in-service  date  precedes  the 
seeding  season,  the  materials  and 
equipment  to  be  used,  and  the  dates  for 
future  seeding  as  well  as  the  temporary 
stabilization  measures  to  be  used  until 
permanent  seeding  takes  place. 

(b)  Preconstruction  planning.  (1) 
Locate  all  drainage  tiles  prior  to 
construction. 

(2)  Undertake  an  assessment  of 
vegetation  requirements  for  screening 
and  landscaping  of  new  compression, 
metering,  and  other  major  aboveground 
(e.^.,  LNG  plants)  facilities.  A  report 
shall  be  submitted  to  Commission  for 
review  and  approval  prior  to 
construction. 

(3)  Locate  all  roadway  crossings/ 
access  points  to  ensure  that  safe  and 
accessible  conditions  exist  throughout 
the  construction  phase.  Use  of  50-foot- 
long  crushed  stone  access  pads, 
sweeping,  culvert  installation,  matting 
and  other  forms  of  rutting  protection 
shall  be  required  subject  to  local  permit 
conditions.  If  crushed  stone  access  pads 
are  used,  stone  shall  be  placed  on  a 
synthetic  fabric  in  active  agricultural 
areas. 

(c)  Clearing  and  installation.  (1) 
Prevent  the  mixing  of  topsoil  with 
subsoil  by  using  topsoil  segregation 
construction  methods  in  annually 
cultivated  or  rotated  croplands  and  in 
residential  areas.  In  all  actively 


cultivated  agricultural  lands,  which 
includes  permanent  or  rotated  cropland 
and  hayfielda.  topsoil  shall  be  stripped 
irom  the  trench  line.  For  pipelines  larger 
than  12-inch-nominal  diameter,  topsoil 
shall  be  stripped  from  either  the  full 
work  area  or  from  the  trench  and 
subsoil  storage  area  (ditch  plus  spoilside 
method).  At  a  minimum,  topsoil  will  be 
segregated  from  beneath  the  subsoil 
storage  area  and  the  ditchline  in  all 
other  improved  areas  and  in  other  areas 
at  the  landowner's  request  The  area  of 
topsoil  storage  for  full  work  area 
segregation  shall  not  exceed  one-third 
the  authorized  nominal  construction 
right-of-way  width.  In  no  case  shall  the 
maximum  construction  right-of-way, 
including  topsoil  storage,  exceed  100 
feet  The  construction  right-of-way  for 
the  ditch  plus  spoilside  method  shall  be 
limited  to  75  feet  including  the  topsoil 
storage  area.  For  deep  soils  (e.^..  on 
floodpleiins  and  stream  terraces),  12 
inches  of  topsoil  shall  be  segregated. 
Where  soils  are  ahallow  to  bedrock  or 
have  a  stony  subsoil,  eight  inches  of 
topsoil  segregation  is  recommended.  If 
the  amount  of  topsoil  covering  an  area  ia 
leas  than  the  stated  depth  requirement 
every  effort  should  be  made  to  segregate 
the  entire  topsoil  layer.  Remover  stones 
greater  than  four  inches  in  any  shape  or 
dimension  from  all  segregated  topsoiL 

(2)  Probe  all  drainage  systems  with  a 
sewer  rod  or  pipe  snake  to  determine  if 
damage  has  occurred.  All  tiles  damaged 
during  construction  shall  be  flagged  by 
the  trench  inspector,  then  repaired  to 
their  original  or  better  condition.  Filter- 
covered  drain  tiles  should  only  be  used 
after  consultation  with  the  local  soil 
conservation  authorities.  Qualified 
specialists  shall  be  used  to  ensure 
proper  repairs  and  adequate  probing/ 
testing  of  the  repaired  drainage  systems. 

(3)  Contact  landowners  and  local  soil 
conservation  authorities  to  determine 
future  drain  tile  locations.  Increase 
depth  of  cover  over  the  pipeline  to  four 
feet  or  more  for  new  pipelines,  if 
needed,  so  the  pipeline  is  below  the 
anticipated  depth  of  drain  tile 
installations  that  are  likely  to  occur 
within  three  years  of  the  proposed 
construction.  For  pipeline  loops,  the  new 
pipeline  shall  be  installed  with  at  least 
the  same  depth  of  cover  as  the  existing 
pipeline(s). 

(4)  Construct  and  maintain  temporary 
slope  breakers  at  the  following  spacing: 


Stap«(%) 

SpMingW 

R-15 

300 

i«-ao 

200 
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The  outfall  of  all  temporary  slope 
breakers  should  be  directed  toward 
appropriate  energy-dissipating  devices 
and  off  the  construction  right-of-way,  if 
possible.  Temporary  slope  breakers 
shall  be  repaired  at  the  end  of  each 
working  day. 

(5)  Use  temporary  sediment  barriers, 
such  as  silt  fences  and/or  staked  hay/ 
straw  bales,  at  the  base  of  slopes 
adjacent  to  road  crossings  where 
vegetation  has  been  disturbed  within  the 
following  distances  from  the  road: 


Slope  (%) 

Spacing  («) 

<  5 --- - 

25 

5-15 

15-30.... 

50 
75 

>30 

100 

These  temporary  sediment  barriers 
should  remain  in-place  until  permanent 
revegetation  jneasures  have  been  judged 
successful  by  the  Environmental 
Inspector. 

(6)  Use  temporary  sediment  barriers, 
such  as  silt  fences  and/or  staked  hay/ 
straw  bales,  at  the  base  of  slopes  at  all 
stream  crossings,  as  required  in  the 
Stream  and  Wetland  Construction  and 
Mitigation  Procedures  of  S  380.14  of  this 
chapter  and  at  the  edge  of  the  right-of- 
way  to  prevent  siltation  of  farm  ponds 
or  other  waterbodies  downslope  of  the 
construction  right-of-way.  These 
temporary  sediment  barriers  should 
remain  in  place  until  permanent 
revegetation  measures  have  been  judged 
successful  by  the  Environmental 
Inspector. 

(7)  Construct  Irench  breakers  so  that 
the  bottom  of  one  breaker  is  at  the  same 
elevation  as  the  top  of  the  next  breaker 
down  slope,  unless  this  requires  a 
breaker  spacing  of  less  than  50  feet,  in 
which  case  breakers  shall  be  spaced  no 
further  than  50  feet  apart  along  the 
trench.  The  use  of  topsoil  in  trench 
breakers  shall  be  prohibited. 

(d)  Cleanup.  (1)  Final  clean-up 
(including  fmal  grading]  and  permanent 
erosion  control  measures,  shall  be 
completed  within  10  days  after  the 
trench  is  backfilled,  weather  and  soil 
conditions  permitting.  A  travel  lane  may 
be  left  open  to  allow  for  access  by 
construction  traffic.  This  travel  lane 
must  be  restored  in  accordance  with  this 
plan  when  access  for  construction  or 
revegetation  of  the  construction  right-of- 
way  is  no  longer  required. 

(2)  Blast  rock  may  be  used  to  backfill 
the  trench  to  the  top  of  the  existing 
bedrock  profile  in  all  areas.  Excess 
loose  rock  larger  than  four  inches  shall 
be  removed  from  at  least  the  top  twelve 
inches  of  soil  in  all  rotated  and 
permanent  cropland  and  hayfields.  as 


well  as  residential  areas,  pastures,  and 
other  areas  at  the  landowner's  request. 

(3)  Test  for  soil  compaction,  bodi 
topsoil  and  subsoil,  across  the  project 
right-of-way  in  agricultural  areas.  Tests 
shall  be  done  on  the  same  soil  type 
under  the  same  moisture  conditions  and 
should  include  the  following  areas: 

(i)  Soil  from  undisturbed  areas; 

(ii]  Soil  stockpile  areas; 

(iii)  The  trenched  zone; 

(iv)  The  work  area;  and 

(v)  Any  traffic  areas  related  to  the 
project.  COE-style  cone  penetrometers 
or  other  appropriate  devices  may  be 
used  to  test  for  compaction. 

(4)  Plow  severely  compacted  or  rutted 
agricultural  areas  with  a  paraplow  (or 
similar  "winged"  plow],  or  arrange  with 
the  landowner  to  plant  and  plow  under 
a  "green  manure"  crop,  such  as  alfalfa, 
to  decrease  soil  bulk  density  and 
improve  soil  structure.  If  plowing  is 
employed,  the  stripped  construction 
right-of-way  will  be  plowed  first, 
followed  by  replacement  of  the 
segregated  topsoil.  Where  necessary, 
additional  plowing  of  the  topsoil  will  be 
undertaken  to  prevent  subsurface 
compaction.  If  subsequent  construction 
and  cleanup  activities  result  in  further 
compaction,  additional  tilling  will  be 
done. 

(5)  Remove  construction  debris  from 
the  right-of-way  and  grade  it  to  leave 
the  soil  in  the  proper  condition  for 
planting. 

(6]  Permanent  slope  breakers  shall  be 
constructed  and  maintained  in  all  areas, 
except  cultivated  areas  and  lawns,  using 
the  recommendations  obtained  from  the 
local  soil  conservation  authority.  Divert 
concentrations  of  surface  flow  to  a 
stabilized  outlet  using  slope  breakers 
with  a  two  percent  outsiope  that  are 
directed  toward  appropriate  energy- 
dissipating  devices  located  off  the  right- 
of-way. 

(7)  Restore  all  turf,  ornamental  shrubs, 
and  other  landscaping  in  accordance 
with  the  landowner's  request,  or 
compensate  the  landowner  in  an  amount 
equal  to  replacement  of  the  damaged 
landscaping.  Restoration  work  shall  be 
performed  by  a  landscaping  contractor 
familiar  with  local  horticultural  and  turf 
establishment  practices. 

(e]  Revegetation — (1)  General 
requirements,  (i)  Consult  with  local  soil 
conservation  authorities  and  obtain 
written  recommendations  to  determine 
the  appropriate  soil  pH  for  revegetation 
plantings.  Apply  the  appropriate  soil  pH 
modifying  agent  in  accordance  with  the 
recommendations  to  obtain  the  correct 
soil  pH.  This  may  include  the 
application  of  agricultural  limestone  or 
sulfur-based  compounds. . 


(ii)  Pertilizie  permanent  gr&ss  and/or    ' 
legume  plantings  using 
recommendations  obtained  from  the 
local  soil  conservation  authority.  If 
manure  is  applied,  reduce  the  addition 
of  nitrogen  by  half  for  ea.ch  10  tons  of 
manure  applied.  Where  possible, 
incorporate  lime  and  fertilizer  into  the 
top  two  inches  of  soil. 

(iii)  Prepare  the  seedbed  to  a  depth  of 
three  to  four  inches  using  appropriate 
equipment  to  provide  a  firm,  smooth 
seedbed.  If  hydroseeding  is  to  be  done, 
scarify  the  seedbed  to  facilitate  lodging 
and  germination  of  seed. 

(iv)  The  project  area  should  be  seeded 
in  accordance  with  the  written 
recommendations  on  seed  mix  and 
seeding  dates  obtained  from  the  local 
soil  conservation  authority.  Alternative 
seed  mixes  specifically  requested  by  the 
landowner  or  land-managing  agency 
may  be  used.  Any  soil  disturbance  that 
occurs  outside  of  the  recommended 
permanent  seeding  season  or  any  bare 
soil  left  unstabilized  by  vegetation  shall 
be  treated  as  a  winter  construction 
problem  and  mulched.  Except  in  lawns, 
all  seeding  of  permanent  cover  should 
be  done  within  the  recommended 
seeding  dates.  If  seeding  cannot  be  done 
within  those  dates,  temporary  erosion 
control  measures  shall  be  used  and 
seeding  of  permanent  cover  shall  be 
done  at  the  beginning  of  the  next 
recommended  seeding  season. 

(v)  Seed  slopes  steeper  than  33 
percent  immediately  after  final  grading, 
weather  permitting,  subject  to  the 
limitations  addressed  in  paragraph 
(e](l](iv)  of  this  section. 

(vi)  Seed  rights-of-way  within  six 
working  days  of  final  grading,  weather 
permitting,  subject  to  the  limitations 
addressed  in  paragraph  (e)(l)(iv]  of  this 
section. 

(2)  Temporary  erosion  control,  (i)  In 
the  event  that  construction  is  completed 
more  than  30  days  before  the  seeding 
season  for  perennial  vegetation,  all 
areas  adjacent  to  perennial  and 
intermittent  streams  shall  be  mulched 
with  three  tons/acre  of  hay  or  straw,  or 
its  equivalent,  for  a  minimum  of  100  feet 
on  either  side  of  the  waterway.  The 
mulch  shall  be  anchored  with  a  mulch 
anchoring  tool,  as  discussed  in 
paragraph  (e)(4)  of  this  section. 

(ii)  Fertilize  temporary  plantings  in 
accordance  with  the  written 
recommendations  of  the  local  soil 
conservation  authority.  Where  possible, 
incorporate  soil  pH  modifier  and 
fertilizer  into  the  top  two  inches  of  soil. 

(3)  Seed  specifications,  (i)  Purchase 
seed  in  accordance  with  the  Pure  Live 
Seed  (PLS)  specifications  for  seed 
mixes. 
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(ii)  Use  seed  within  12  months  of 
testing. 

(iii)  Treat  legume  seed  wfth  an 
inoculanJ  specific  to  the  species.  For 
conventional  seeding,  use  four  times  the 
manufacturer's  recommended  rate  of 
inoculant.  and  10  times  the 
recommended  rate  if  hydroseeding 
methods  are  being  used. 

(iv)  Uniformly  apply  the  seed  over  the 
area  and  cover  it  0.5-  to  one-inch  deep, 
depending  on  seed  size.  A  seed  drill 
equipped  with  a  cultipacker  is  preferred, 
but  broadcast  or  hydroseeding  can  be 
used  at  double  the  recommended 
seeding  rates.  Where  broadcasted,  firm 
the  seedbed  with  a  cultipacker  or  roller. 
(4)  Mulch  specifications,  (i)  Mulch  all 
dry  sandy  sites  and  all  slopes  greater 
than  eight  percent  with  two  tons/acre  of 
straw  or  hay  or  its  equivalent.  Spread 
mulch  uniformly  over  the  area  so  that  at 
least  75  percent  of  the  ground  surface  is 
covered.  If  a  mulch  blower  is  used,  the 
strands  shall  not  be  shredded  less  than 
eight  inches  in  length  to  allow 
anchoring. 

(ii)  Anchor  mulch  immediately  after 
placing  to  minimize  loss  by  wind  and 
water.  Use  a  mulch  anchoring  tool, 
which  is  a  series  of  straight  notched 
disks  specifically  designed  for  the 
purpose,  to  crimp  the  mulch  to  a  depth 
of  two  to  three  inches.  A  regular  farm 
disc  should  not  be  used. 

(iii)  Mulch  may  also  be  anchored 
using  a  liquid  mulch  binder.  Cutback 
asphalt  (rapid  or  medium  curing),  or 
emulsified  asphalt  applied  at  200 
gallons/acre  may  be  used.  Synthetic 
binders  should  be  used  at  rates 
recommended  by  the  manufacturer.  Use 
caution  in  residential  areas  or  areas  of 
pedestrian  traffic,  because  asphaltic  and 
some  Synthetic  binders  can  damage 
shoes,  clothing,  and  automobile  paint. 

(iv)  Use  jute  thatching  or  bonded  fiber 
blankets  (instead  of  straw  or  hay)  on 
stfeambanks  to  stabilize  seeded  areas. 
Anchor  the  thatching  with  pegs  or 
staples. 

(v)  Up  to  1  ton/acre  of  wood  chips 
may  be  added  as  mulch  if  areas  so 
mulched  are  top-dressed  with  11  lbs/ 
acre  available  nitrogen  or  a  similar 
quantity  of  50  percent  slow-release 
fertilizer. 

(f)  Off-road  vehicle  control.  To  each 
land-owner  and  manager  of  forest  lands, 
offer  to  install  and  maintain,  based  on 
state  and  local  regulations,  the  following 
off-road  vehicle  control  measures  and 
install  one  or  more  of  them,  as 
requested,  at  the  completion  of  clean-up 
and  reseeding,  or  as  approjjriate  prior  to 
the  completion  of  clean-up  and 
reseeding: 

(1)  Install  a  locking,  heavy  steel  gate 
with  fencing  extending  a  reasonable 


distance  to  prevent  bypassing  the  gate, 
and  post  appropriate  signs. 

(2)  Plant  conifers  across  the  right-of- 
way.  The  spacing  of  trees  and  length  of 
right-of'way  planted  should  be  sufficient 
to  limit  access  and  to  screen  the  right-of- 
way  from  view. 

(3)  Install  a  slash  and  timber  barrier,  a 
pipe  barrier,  or  a  line  of  boulders  across 
the  right-of-way  to  restrict  vehicle 
access. 

(4)  Post  signs  at  all  points  of  access 
and  along  the  right-of-way  at  intervals 
not  to  exceed  2,000  feet,  saying  "This 
Area  Seeded  for  Wildlife  Benefits  and 
Erosion  Control," 

(g)  Maintenance.  (1)  Follow-up 
inspections  shall  occur  after  the  first 
and  second  growing  season,  normally 
three  to  six  months  and  twelve  to  fifteen 
months  after  planting,  respectively,  to 
determine  the  success  of  revegetation. 
Revegetation  shall  be  considered 
successful  if  perennial  vegetation  is 
similar  in  density  to  adjacent 
undisturbed  lands,  based  on 
representative  random  sampling  in  the 
field.  If  vegetative  cover  is  less,  the  • 
judgment  of  a  professional  agronomist 
shall  be  used  to  determine  the  need  for 
fertilizing  or  reseeding  based  on  site 
conditions,  and  those  actions  shall  be 
undertaken  at  the  beginning  of  the  next 
growing  season. 

(2)  Right-of-way  vegetation  routine 
maintenance  clearing  shall  not  be  done 
more  frequently  than  every  three  years, 
and  not  between  April  15  and  August  1 
of  any  year.  However,  to  facilitate 
periodic  corrosion/leak  surveys,  a 
corridor  centered  on  the  pipeline  up  to 
10  feet  wide  may  be  maintained 
annually  in  a  herbaceous  state. 

(3)  Efforts  to  control  off-road  vehicle 
use,  in  cooperation  with  the  landowner, 
shall  continue  throughout  the  life  of  the 
project.  Signs,  gates,  and  vehicle  trails 
shall  be  maintained  as  necessary. 

(4)  Monitor  and  correct  drainage 
problems  in  active  agricultural  areas 
that  have  resulted  from  pipeline 
construction. 

§  380. 1 4    Stream  and  wetland  construction 
and  mitigation  proceduras. 

(a)  These  procedures  require  proposed 
pipeline  projects  to  be  routed  in  a 
manner  that  minimizes  the  crossing  and 
disturbance  of  stream  and  wetland 
ecosystems  to  the  maximum  extent 
practicable.  If  a  project  sponsor 
considers  a  specific  part  of  these 
procedures  to  be  technically  infeasible 
due  to  site-specific  engineering 
constraints,  the  project  sponsor  must 
identify  in  its  application  the  alternative 
provision(s)  that  if  would  implement,  on 
a  site-specific  basis,  that  would  provide 
an  equal  or  greater  level  of  protection  to 


stream  and  wetland  ecosystems.  The 
Commission's  staff  will  review  these 
alternative  provision(s)  and  make 
recommendations  to  the  Commission  for 
consideration.  Site-specific  construction, 
plans,  prepared  pursuant  to  paragraphs 
(b)(4)(ix)  and  {c)(3)(xii)  of  this  section,  if 
applicable,  must  be  submitted  with  the 
application.  Except  as  a  result  of 
reconciliation  pursuant  to  S  157.103(e)  of 
this  chapter,  alternative  provisions  to 
these  procedures  are  not  permitted  for 
projects  constructed  pursuant  to  the  . 
Commission's  regulations  under  NGPA 
section  311,  or  automatic  or  prior  notice 
authorization  contained  in  part  157. 
subpart  F  of  this  chapter. 

(1)  One  Environmental  Inspector  is 
required  for  each  pipeline  spread  used 
during  construction.  Environmental 
Inspectors  shall  have  direct 
responsibility  to  represent  the  project 
sponsor  and  enforce  these  procedures. 
They  shall  have  peer  status  with  all 
other  activity  inspectors.  The 
Environmental  Inspector  shall  have  the 
authority  to  order  the  correction  of  acts 
that  violate  the  environmental 
conditions  of  the  FERC  certificate. 

(2)  The  procedures  in  paragraphs  (b) 
through  (d)  of  this  section  require  that 
judgment  be  applied  in  the  field  and 
must  be  implemented  under  the 
supervision  of  the  project  sponsor's 
Environmental  Inspector  or  other 
qualified  professional  with  knowledge 
of  stream  and  wetland  conditions  in  the 
project  area.  Non-compliance  with  these 
procedures  must  be  reported  to  the 
Environmental  Inspector  for  remedial 
action.  Deviations'from  these 
procedures  will  only  be  permitted  as 
certificated  by  the  Commission  or  by  the 
written  approval  of  the  Director,  or  his 
designee,  upon  an  appropriate  showing 
of  need. 

(b)  Perennial  Stream  Crossings — (1) 
Staging  Areas  and  Additional  Rights-of- 
Way  (ROW),  (i)  Locate  at  least  50  feet 
away  from  streambank,  if  topographic 
conditions  permit. 

(ii)  Limit  size  to  minimum  needed  to 
construct  the  stream  crossing. 

(iii)  Do  not  store  hazardous  materidls. 
chemicals,  fuels,  lubricating  oils,  or 
perform  concrete  coating  activities, 
within  100  feet  of  streambanks  or  within 
any  municipal  watershed  area. 

(iv)  Refuel  all  construction  equipment 
at  least  100  feet  from  streambanks. 
Where  conditions  require  that 
construction  equipment  [e.g..  barge- 
mounted  backhoes,  trench  dewatering 
pumps)  be  refueled  within  100  feet  of 
streambanks.  specifically  address  these 
activities  in  the  Spill  Prevention. 
Containment,  find  Control  Plan  prepared    . 
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pursuant  to  }  157.103(c)(lKu)  of  this 
chapter. 

(2)  Spoil  Pile  Placement  and  ControL 
(i)  Trench  spoil  most  be  placed  at  least 
10  feet  away  from  streambanks  at  all 
minor  and  major  stream  crossings. 

(ii)  Spoil  piles  located  above 
streambanks  must  be  protected  with 
sediment  filter  devices. 

(iii)  Prevent  flow  of  spoil  off  of  ROW. 

(3}  Time  Window  for  Construction,  (i) 
June  1  through  September  30.  unless 
expressly  permitted  or  further  restricted 
by  the  appropriate  state  agency  on  a 
site-specific  basis. 

(ii)  Notify  authorities  responsible  for 
potable  water  supplies  located  within 
three  miles  downstream  at  least  one 
week  prior  to  commencement  of  in- 
stream  work. 

(4)  Crossing  Procedures,  (i)  Provide 
notification  to  the  U.S.  Army  Corps  of 
Engineers  (COE)  of  the  proposed 
construction  activities,  and  submit  a 
copy  of  the  COE's  determination 
regarding  the  need  for  individual  section 
404  and/or  section  10  permits  with  the 
application. 

(ii)  Comply  with  section  404 
nationwide  permit  program  conditions 
(33  CFR  part  330)  at  a  minimum. 

(iii)  Apply  for  state-rssued  stream 
crossing  permits  and  obtain  individual 
or  generic  section  401  water  quahty 
certification  or  waiver. 

(iv)  Construct  crossings  perpendicular 
to  the  axis  of  the  stream  channel  as 
engineering  and  routing  conditions 
permit. 

(v)  Use  clean  gravel  for  upper  one  foot 
of  fill  over  backfilled  trench  in  all  minor 
and  major  streams  which  contain 
coldwatcr  Fisheries. 

(vi)  Maintain  downstream  flow  rates 
at  all  times. 

(vii)  Minor  Streams  (10  feet  wide  or 
less  and  two  feet  or  less  average  depth): 

(A)  For  crossings  of  all  coldwater  and 
warmwater  fisheries,  construction 
equipment  must  cross  the  stream  on  a 
bridge  consisting  of  one  of  the  following: 

[1)  Equipment  pads  and  culvert(s); 
[2]  Clean  rockfiU  and  culvert(s); 
[3]  Flexi-fioat  or  portable  bridge. 

(B)  For  crossings  of  all  cold  water 
fisheries,  and  warmwater  fisheries 
considered  significant  by  the  state  fish 
management  agency,  route  stream 
across  trench  using  flume  pipe,  and 
install  pipeline  using  all  of  the  "dry- 
ditch"  techniques  as  follows: 

[1]  Install  flume  after  blasting,  bat 
prior  to  trenching; 

[2]  Use  sand  bag  or  plastic  dam 
structure; 

[3]  Properly  align  flume  pipe; 

{4)  Do  not  remove  flume  during 
trenching,  pipe-laying,  or  backfilling 
activities; 


(5)  Dewater  trench,  as  required,  to 
prevent  discharge  of  silt  laden  water 
into  stream  daring  constniction  and 
backfilling  operations;  and 

{6)  Remove  all  fhmies  and  dams  upon 
completion  of  construction. 

(C)  For  minor  perennial  stream 
crossings  not  covered  by  paragraph 
(b)(4Kvii)(B)  of  this  section,  complete 
instream  constniction  (not  including 
blasting)  within  24  hours. 

(viii)  Major  Streams  (greater  than  10 
feet  wide  or  greater  than  two  feet 
average  depth,  but  not  greater  than  100 
feet  wide). 

(A)  Construction  equipment  must 
cross  on  bridge  consisting  of  one  of  the 
following: 

(1)  Equipment  pads  and  culvert(s); 

(2)  Clean  rockfill  and  culvert(s); 

(3)  Flexi-float  or  portable  bridge. 

(B)  Limit  in-stream  equipment  to  that 
needed  to  construct  crossing. 

(C)  Notify  state  authorities  that 
request  such  notification  at  leasr48 
hours  prior  to  commencement  of  in- 
stream trenching  or  blasting. 

(D)  Attempt  to  complete  in-stream 
trenching  and  backfill  work  (not 
including  blasting)  within  48  hours,  with 
a  maximum  of  72  hours  allowed,  unless 
site-specific  physical  conditions  make 
completion  within  72  hours  impractical. 

(ix)  Rivers  (more  than  100  feet  wide). 
Develop  and  submit  detailed,  site- 
specific  construction  procedures  for 
each  river  crossing  as  part  of  the  project 
sponsor's  application. 

(5)  Temporary  Erosion  and  Sediment 
Control,  (i)  Perform  daily  inspection  and 
repair  as  needed. 

(ii)  Install  and  maintain  sediment 
filter  devices  at  ail  streambanks. 

(iii)  Use  trench  plugs  at  non-flumed 
minor  stream,  major  stream,  and  river 
crossings  to  prevent  diversion  of 
streamflow  into  upland  portions  of 
pipeline  trendi  during  construction. 

(6)  Bank  Stabilization  and 
Revegetation.  (i)  All  riprap  activities 
must  comply  with  section  404 
nationwide  permit  program  conditions 
(33  CFR  part  330)  at  a  minimum. 

(ii)  Limit  use  of  riprap  to  areas  where 
flow  conditions  preclude  effective 
vegetative  stabilization,  unless 
otherwise  specified  by  state  permit. 

(iii)  Revegetate  disturbed  riprarian 
areas  with  conservation  grasses  and 
legumes. 

(iv)  Allow  a  riparian  strip  at  least  10 
feet  wide  above  each  perennial 
streambank  to  permanently  revegetate 
with  native  woody  plant  species  across 
the  entire  right-of-way.  However,  to 
facihtate  periodic  pipeline  corrosion/ 
leak  surveys,  a  corridor  centered  on  the 
pipeline  up  to  10  feet  wide  may  be 
maintained  in  a  herbaceous  state.  In 


addition,  trees  that  are  located  wfthin  15 
feet  of  the  pipeline  and  are  greater  than 
15  feet  in  h^erght  may  be  selectively  cut 
and  removed  from  the  right-of-way. 

(v)  Mafntain  sediment  filter  derfces  at 
base  of  all  slopes  located  adjacent  to 
streams  until  right-of-way  revegetation 
is  complete. 

(vi)  Install  permanent  slope  breakers 
at  base  of  afl  slopes  adtacent  to  streams. 

(7)  Trench  Dewatering.  Dewater 
trench  in  such  a  manner  that  no  silt 
laden  water  flows  into  any  perennial 
stream  or  river. 

(c)  Federally  Delineated  Wetland 
Crossings.  These  procedures  must  be 
used  when  crossing  any  wetland  which 
satisfies  the  delineation  requirements 
contained  in  the  "Federal  Manual  for 
Identifying  and  Delineating 
Jurisdictional  Wetlands"  (Manual).  This 
document  is  available  from  the 
Commission's  Public  Information  Office, 
room  3104, 941  N.  Capitol  St.  NE.. 
Washington.  DC  20426.  The  project 
sponsor  must  delineate  all  wetlands 
using  the  methodology  contained  in  the 
Manual  prior  to  construction,  and  upon 
request  must  provide  the  Commission 
staff  with  a  wetland  delineation  report 
which  identifies  all  federally  delineated 
wetlands  by  milepost 

(1)  Staging  areas,  (i)  Locate  at  least  50 
feet  away  from  wetland  edge,  where 
topographic  conditions  permit. 

(ii)  Limit  size  to  minimum  needed  to 
construct  the  wetland  crossing. 

(iii)  Do  not  store  hazardous  materials, 
chemicals,  fuels,  lubricating  oils,  or 
perform  concrete  coating  activities 
within  100  feet  of  any  wetland 
boundary. 

(iv)  Attempt  to  refuel  all  construction 
equipment  at  least  100  feet  from  wetland 
boundary.  Where  conditions  require  that 
construction  equipment  [e.g.,  pontoon- 
mounted  backhoes,  trench  dewatering 
pumps)  be  refueled  within  100  feet  of 
any  wetland  boundary,  specifically 
address  these  activities  in  the  Spill 
Prevention.  Containment  and  Control 
Plan  prepared  pursuant  to 
§  157.103(c)(l)(ii)  of  this  chapter. 

(v)  Do  not  locate  aboveground 
facilities  in  any  Federally  delineated 
wetland,  except  where  the  location  of 
such  facilities  outside  of  wetlands 
would  prohibit  compliance  with  DOT 
regulations. 

(2)  Spoil  pile  placement  and  control. 
Use  sediment  filter  devices  to  prevent 
flow  of  spoil  off  of  ROW  when  standing 
or  flowing  water  is  present. 

(3)  Crossing  procedures,  (i)  Provide 
notification  to  the  COE  concerning  the 
proposed  construction  activities,  and 
submit  a  copy  of  the  COE*s 
determination  regarding  the  need  for 
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individual  section  404  permits  with  the 
application.  ^t>^ 

(ii)  Comply  tvith  section  404 
nationwide  permit  program  conditions 
(33  CFR  Part  330)  at  a  minimum. 

(iii)  Apply  for  state-issued  wetland 
crossing  permit  and  obtain  individual  or 
generic  section  401  water  quality 
certification  or  waiver. 

(iv)  Route  pipeline  to  avoid  wetland 
areas  to  the  maximum  extent 
practicable.  If  wetland  cannot  be 
avoided  or  crossed  by  following  an 
existing  right-of-way,  route  new  pipeline 
in  a  manner  that  minimizes  disturbance 
to  wetland.  Where  looping  an  existing 
pipeline,  locate  loop  line  no  more  than 
25  feet  away  from  existing  pipeline. 

(v)  Minimize  width  of  construction 
right-of-way  to  75  feet  or  less. 

(vi)  Cut  vegetation  off  only  at  ground 
level,  leaving  existing  root  systems 
intact,  and  remove  from  wetland  for 
disposal. 

(vii)  Limit  pulling  of  tree  stumps  and 
grading  activities  to  take  place  directly 
over  the  trench.  Do  not  remove  stumps 
or  root  systems  from  the  rest  of  the 
right-of-way  in  wetlands  unless,  in  the 
judgement  of  the  Environmental 
Inspector,  safety-related  construction 
constraints  require  removal  of  tree 
stumps  from  under  theworkpad.  Where 
tree  stumps  are  removed  from  under  the 
workpad  area,  the  project  sponsor  must 
specifically  identify  the  areas  where  the 
pulling  of  tree  stumps  is  required,  and 
must  develop  and  implement  a  detailed 
plan  to  actively  reestabUsh  native 
woody  vegetation  in  these  areas.  This 
plan  must  be  submitted  as  part  of  the 
project  sponsor's  application. 

(viii)  Segregate  the  top  one  foot  of 
topsoii  from  the  area  disturbed  by 
trenching,  except  in  areas  where 
standing  water  or  saturated  soils  are 
present,  and  then  return  it  to  its  original 
positiori  over  the  backfilled  trench, 
(ix)  Limit  construction  equipment 
operating  in  wetland  areas  to  that  ' 
needed  to  dig  trench,  install  pipe, 
backfill  trench,  and  restore  right-of-way. 

(x)  Do  not  use  dirt,  rockfill,  tree 
stumps,  or  brush  riprap  to  stabilize 
ROW. 

(xi)  If  standing  water  or  saturated 
soils  are  present,  use  wide-track  or 
balloon-tire  construction  equipment,  or 
operate  normal  equipment  off  of  timber 
pads,  prefabricated  equipment  pads,  or 
geotextile  fabric  overlain  with  gravel  fill. 

(xii)  Do  not  cut  trees  located  outside 
of  right-of-way  to  obtain  timber  for 
equipment  pads,  and  attempt  to  use  no 
more  than  two  layers  of  timber  or 
equipment  pads  to  stabilize  the  right-of- 
way.  In  the  event  that  more  than  two 
layers  of  timber  riprap  must  be  used  due 
to  site-specific  construction  constraints. 


the  following  information  must  be 
included  in  the  application: 

(A)  Specific  procedures  and  criteria 
describing  how  the  project  sponsor  will 
determine  the  locations  where  more 
than  two  layers  of  timber  riprap  are 
required.  Such  procedures  should  give 
priority  consideration  to  using  alternate 
methods  that  do  not  involve  the  use  of 
timber  riprap  [e.g.,  prefabricated 
equipment  mats,  special  low-ground- 
weight  equipment,  winter  construction); 

(B)  A  detailed  plan  which  addresses 
the  procedures  to  be  used  to  remove  all 
timber  riprap,  specific  measures 
{including  the  import  of  additional  fill 
material)  to  restore  preconstruction 
surface  contours,  and  specific  measures 
(including  the  planting  of  herbaceous 
and  shrub  species)  to  ensure  successful 
revegetation  of  the  construction  right-of- 
way  with  native  wetland  plant  species 
within  three  years  after  construction; 

(C)  An  agreement  to  provide  the  staff 
with  at  least  two  weeks  advance  notice 
prior  to  removing  any  timber  riprap;  and 

(D)  A  determination  from  the  COE 
that  the  proposal  either  complies  with 
the  section  404  nationwide  permit 
program  or  requires  an  individual 
section  404  permit. 

(xiii)  Remove  all  timber  pads, 
prefabricated  equipment  pads,  and 
geotextile  fabric  overlain  with  gravel  fill 
upon  completion  of  construction. 

(xiv)  Assemble  pipeline  in  upland 
area  and  use  "push-pull"  or  "float" 
techniques  to  place  pipe  in  trench 
whenever  water  and  other  site 
conditions  allow. 

(4)  Temporary  erosion  and  sediment 
control,  (i)  Perform  daily  inspection  and 
repair  as  needed. 

(ii)  Install  and  maintain  sediment 
filter  devices  at  edge  of  all  wetlands 
until  right-of-way  revegetation  is 
complete. 

(iii)  Install  permanent  slope  breakers 
at  base  of  all  slopes  adjacent  to 
wetlands. 

(5)  Revegetation  techniques,  (i)  Do  not 
use  fertilizer  or  lime,  unless  required  in 
writing  by  appropriate  state  permitting 
agency. 

(ii)  Restore  topsoii  to  original  horizon 
and  temporarily  revegetate  disturbed 
areas  with  annual  ryegrass  at  a  rate  of 
40  pounds  per  acre,  unless  standing 
water  is  present. 

(iii)  Ensure  that  all  disturbed  areas 
permanently  revegetate  with  native 
herbaceous  and  woody  plant  species. 

(iv)  Develop  specific  procedures  in 
coordination  with  the  appropriate  state 
agency  to  prevent  the  invasion  or  spread 
of  undesirable  exotic  vegetation  [e.g., 
purple  loosestrife  and  phragmites). 

(6)  Trench  dewatering.  Dewater 
trench  in  such  a  manner  that  no  silt 


laden  water  flows  into  wetland  areas  off 
of  construction  right-of-way. 

(7)  Right-of-way  maintenance 
practices.  Vegetation  maintenance 
practices  over  the  full  width  of  the 
permanent  right-of-way  are  prohibited. 
However,  to  facilitate  periodic  pipeline 
corrosion/leak  surveys,  a  corridor 
centered  on  the  pipeline  up  to  10  feet 
wide  may  be  maintained  in  a 
herbaceous  state.  In  addition,  trees  that 
are  located  within  15  feet  of  the  pipeline 
and  are  greater  than  15  feet  in  height 
may  be  selectively  cut  and  removed 
from  the  right-of-way. 

(d)  Hydrostatic  Testing— (l)  Timing. 
Perform  100  percent  radiographic 
inspection  of  all  pipeline  section  welds, 
or  hydrotest  pipeline  sections,  prior  to 
installation  under  streams  or  wetlands. 

(2)  Intake  source  and  rate,  (i)  Screen 
intake  hose  to  prevent  entrainment  of 
fish. 

(ii)  Do  not  use  state-designated 
exceptional  value  waters,  or  streams 
designated  as  public  water  supplies, 
unless  appropriate  state  and/or  local 
permitting  agencies  grant  written 
permission. 

(iii)  Notify  appropriate  state  agencies 
of  intent  to  use  specific  sources  at  least 
48  hours  prior  to  testing  activities. 

(iv)  Adequate  flow  rates  must  be 
maintained  to  protect  aquatic  life, 
provide  for  all  in-stream  uses,  and 
provide  for  downstream  withdrawals  of 
water  by  existing  users. 

(v)  Apply  for  state-issued  withdrawal 
permit,  as  required. 
(  (3)  Discharge  location,  method  and 
rate,  (i)  Regulate  discharge  rate  and  use 
energy  dissipation  device(s)  in  order  to 
prevent  erosion  of  upland  areas, 
streambottom  scour,  suspension  of 
sediments,  or  excessive  stream  flow. 

(ii)  Discharge  test  water  from  existing 
pipelines  using  velocity  dispersion 
device,  into  haybale  or  silt  fence 
containment  structure. 

(iii)  Obtain  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
or  state-issued  discharge  permit,  as 
required. 

(iv)  Sample  test  water  during 
discharge  in  accordance  with  any 
NPDES  or  state-issued  discharge  permit 
requirements.  Provide  a  copy  of  the 
results  to  the  Commission's 
environmental  staff  upon  request. 

Appendix  A  to  part  380  [Removed/ 

41.  Appendix  A  to  part  380  is 
removed. 
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Revisiam  to  Regtrfations  Governing 
Authorizations  for  Construction  of 
Natural  Gas  Pipeiine  Facilities 

[Docket  No.  RM9O-1-00OI 
Issued  September  20, 1991. 

MOLER.  Commissioner,  dissenting  in 
part: 

In  general  I  support  this  rule. 
However,  I  do  dissent  from  two  aspects 
of  it.  First,  I  object  to  the  Commission's 
decision  to  include  the  negotiated  rates 
section  in  this  final  rule,  principally  on 
procedural  grounds.  Second,  the 
Commission  gives  short  shrift  to  the  role 
Federal  land  management  agencies  play 
in  the  process  leading  to  construction  of 
natural  gas  pipelines. 

The  subiect  of  negotiated  or 
deregulated,  market-based  rates  was  not 
an  issue  included  in  the  NOPR.  Three 
commenters  '  suggested  we  pursue  the 
idea  of  negotiated  rates.  No  one 
provided  detailed  comments  on  how  the 
idea  should  work.  Indeed,  the  first 
glimpse  anyone  outside  the  Commission 
has  had  of  the  negotiated  rates  process 
is  in  this  final  rule.  As  a  result,  the 
process  created  here  has  not  received 
comment  or  been  examined  as  part  of 
the  rulemaking  process. 

The  Administrative  Procedure  Act  has 
certain  basic  requirements  that  must  be 
followed  by  an  agency  as  part  of  notice- 
and-comment  rulemaking.  The  courts 
have  quite  firmly  said  that  anything 
included  in  a  final  rule  mast  be  a 
"logical  outgrowth"  of  the  proposed 
rule.*  Furthermore,  "a  rule  will  be 
invalidated  if  no  notice  was  given  of  an 
issue  addressed  by  the  final  rules  *  •  • 
in  other  words,  the  relevant  inquiry  is 
whether  or  not  potential  commentators 
would  have  known  thai  an  issue  in 
v/hich  they  were  interested  was  'on  the 
table'  and  was  to  be  addressed  by  a 
final  rule."  ' 

I  do  not  believe  that  we  have  met  that 
standard.  Negotiated  rates  for  new 
natural  gas  pipeline  construction  may, 
or  may  not,  be  a  good  idea.  I  frankly  do 
not  know.  The  Commission's  staff  has 
created  a  very  interesting,  complex 
process,  dubbed  the  "competitive 
negotiation  procedure"  to  be  followed 
by  those  pipelines  that  want  to  charge 
negotiated  rates.  I  frankly  do  not  know 
whether  the  procedure  makes  sense,  or 
whether  it  will  work. 

But  I  do  know  that  the  flnal  rule 
adopts  a  scheme  that  has  not  been 


'  The  Depactment  of  Energy,  the  Natuial  Gas 
Supply  Associatron.  and  Exxon  included  very  brief 
commenti  oa  negotiated  ralet. 

'  See  generally  Smalt  Refiner  Lead  Phase-Down 
Task  Force  v.  EPA.  70S  F.2d  SOft,  547  (D£.  Cir.  1983) 
(citing  cases). 

'  American  Medical  Association  v.  U.S.,  887  F.2d 
76a  768  (7th  Cir.  1989). 


examined  and  subjected  to  the  public 
scrutiny  that  is  an  integral  part  of  the 
process  we  are  required  to  follow.  For 
thai  reason,  I  must  object. 

I  also  part  company  with  the  rule's 
treatment  of  Federal  land  management 
agencies.  In  order  for  this  rule  to  work, 
the  Commission  arrd  the  industry  must 
have  the  active  cooperation  and 
assistance  of  other  Federal  and  state 
agendes  who  have  a  role  to  play  in 
overseeing  natural  gas  pipeline 
construction.  The  preamble  to  the  final 
rule  somewhat  begmdgingly 
acknowledges  that "  there  are  other 
statutes  not  named  in  this  section,  such 
as  the  Mineral  Lands  Leasing  Act,  with 
which  a  project  sponsor  must  comply 
before  construction  can  take  place." 
Then,  inexplicably,  the  actual  text  of  the 
regulation  (§  157.103(c))  refuses  to 
acknowledge  that  a  pipeline  must  meet 
the  requirements  of  the  relevant  statutes 
and  agencies  before  crossing  public 
lands.  I  simply  cannot  understand  the 
refusal  to  acknowledge  in  plain  English 
that  a  pipeline  wishing  to  cross  public 
lands  must  meet  the  land  managing 
agency's  requirements. 
Elizabeth  Anne  Moler, 
Commissioner. 

Revisions  to  Regulations  Governing 
Authorizations  for  Construction  of 
Natural  Gas  Pipeline  FaciKtie« 

[Docket  No.  RMQO-l-OOO] 
Issued  October  3, 1991 
TERZIC,  Commissioner,  concurring: 
I  concur  in  the  issuance  of  this  rule  to 
the  extent  it  advances  efforts  to  reform 
the  natural  gas  pipeline  industry. 
However,  my  concurrence  does  not 
reflect  a  belief  that  the  reforms 
embodied  in  this  lengthy  and  complex 
document  will  streamline  or  clari^  the 
construction  certificate  process. 

In  nfiy  mind,  the  rule  strays  from  the 
stated  intentions  of  the  Notice  of 
Proposed  Rulemaking  (NOPR)  issued  in 
August  of  1990  because  it  says  far  too 
little  about  streamlining  the  certificate 
application  process  and  far  too  much 
about  future  rate  treatment  for  new 
construction.  The  menu  of  rate  options 
set  forth  in  the  rule  not  only  exceeds  the 
scope  of  the  construction  NOPR,  it  fails 
to  address  the  fundamental  certificate 
issue  that  this  Commission  has  been 
struggling  with  before  and  after  issuance 
of  the  NOPR,  i.c.,  in  an  era  of  open 
access  transportation  and  competitive 
supply  markets,  what  should  applicants 
sulxnit  to  this  Commission  to 
demonstrate  that  construction  is 
required  by  the  pubHc  convenience  and 
necessity.  Put  another  way,  the  issue  is 
whether  the  Kansas  Pipe  Line  licervsing 
criteria  retain  any  vabdity. 


Unhke  the  result  in  tfie  ffrtaF  rule,  I 
think  the  time  has  come  to  abandon 
Kansas.  However,  much  like  Dorothy 
finding  herself  in  the  strange  and 
unfamiliar  land  of  Oz,  the  Commission 
feels  too  uncomfortable  with  the 
prospect  of  permanent  separation  from 
Kansas  to  adopt  such  a  result.  Also, 
since  I  view  this  document  primarily  fl8 
a  rate  rule,  1  think  at  a  minimum  it 
should  be  consistent  with  the  rate 
design  initiatives  set  forth  in  the 
comparability  Mega-NOPR. 
Unforttmately,  I  do  not  think  the 
comparability  NOPR  and  the 
construction  rule  are  compatible.  For 
these  reasons,  I  find  it  necessary  to 
discuss  some  problems  I  have  with  the 
construction  rule  in  the  hope  that  my 
comments  will  generate  further 
discussion  on  rehearing. 

Initially,  I  believe  the  at-risk 
conditions  in  the  rule  are  predicated  on 
the  false  notion  that  the  Commission 
must  somehow  protect  pipelines  from 
themselves  in  order  to  ensure  there  is  no 
construction  of  excess  capacity.  It  seems 
to  me  that  if  the  Commission's  intent  is 
to  facilitate  transportation  competition 
and  entry  into  new  markets,  the  market 
should  discipline  pipeline  investment 
decisions.  Clearly,  in  an  era  of  a  greater 
reliance  on  negotiations  and  contracts, 
pipelines  have  little  incentive  to  over- 
build or  gold-plate  their  systems. 

Furthermore,  I  believe  the  need  for 
focusing  on  supply  and  market 
considerations  as  indicia  of  the  public 
convenience  and  necessity  has  become 
increasingly  irrelevant.  This  conclusion 
is  based  on  a  recognition  that  the  major 
impetus  for  revising  our  construction 
regulations  was  a  recognition  that  in  the 
post  Order  436  environment,  pipelines 
have  largely  abandoned  the  sales 
business  to  transport  gas  and  ample  gas 
supplies  exist  for  deKvery  to  competitive 
markets.  Further,  as  reflected  in  the 
multitude  of  "at  risk"  certificates  issued 
in  the  past  year,  I  think  the  Commission 
has  come  to  that  realization  and  has 
struggled  to  replace  Kansas  with  a  test 
better  suited  to  demonstrating  the  need 
for  additional  transportation  pipelines  to 
provide  service  to  new  and  expanding 
markets.  Unfortunately,  rather  than 
replace  Kansas  in  toto,  the  final  rule:  (1) 
Only  dihites  the  Kansas  supply  test  to  a 
perfunctory  statement,  and  (2) 
inappropriately  adopts  the  10-year  firm 
transportation  contract  standard 
established  in  the  "at  risk"  certificates.* 


■  The  reviaeit  dcfimtion  properly  efinRn«te«  th» 
market  test  because  i«  •  periotf  when  pipehae*  ar* 
proposing  transpertation  only  ptojects,  it  makes  no 
sense  to  hold  them  at  risk  for  cost  recovery  on  the 
bast*  of  gas  supply  contracts  to  which  tfiey  are  not 
a  party. 
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I  believe  the  Kansas  supply  test 
should  be  eliminated  given  that  the 
Commission  has  concluded  in  the  Mega- 
NOPR  that  there  are  sufficient  divertible 
supplies  of  natural  gas.  The  firm 
contract  standard  may  have  been  a 
suitable  interim  solution  for 
certification.  However,  it  makes  no 
sense  for  determining  public 
convenience  and  necessity  when,  as 
now.  the  industry  relies  heavily  on  spot 
markets  and  short-term  contracts  for  gas 
supply  and  interruptible  transportation 
(often  having  the  quality  of  firm  service). 
While  some  theorize  that  comparability, 
as  proposed,  will  increase  reliance  on 
firm  transportation  and  that  the  10-year 
contract  standard  might  be  relevant,  I 
am  not  convinced,  because  the  Mega- 
NOPR  proposes  to  retain  pre-granted 
abandonment  only  for  interruptible 
transportation  and  firm  transportation 
having  a  term  of  one  year  or  less.  With 
the  assurance  that  firm  service  will  not 
be  abandoned  automatically  under  a 
contract  with  a  term  of  more  than  one 
year,  shippers  need  not  enter  info  long- 
term  contracts.  This  is  disturbing 
because  beginning  with  Arkla.*  virtually 
no  major  traditional  7(c)  certificate 
considered  by  the  Commission  has  met 
the  10-year  contract  standard.  Thus,  the 
Commission  has  promulgated  a 
redefined  Kansas  standard  that  recent 
experience  suggests  cannot  be  met. 

I  would  have  preferred  that  the 
Commission  adopt  an  approach  to 
public  convenience  and  necessity 
determinations  that  places  greater 
reliance  on  competitive  market  forces  as 
opposed  to  Commission  regulation. 
However,  the  risk  of  market  failure 
should  not  be  thrust  completely  upon 
pipelines,  who  as  monopolies,  are  still 
subject  to  traditional  regulation.  In 
short,  the  traditional  Kansas  approach — 
a  compact  that  guarantees  cost  recovery 
for  a  finding  of  public  convenience  and 
necessity — should  be  abandoned.  Such 
an  approach  would  be  consistent  with 
the  Mega-NOPR  because  there  the 
Commission  indicated  that  it  does  not 
intend  to  "prescribe  uniform  terms  and 
conditions  to  implement  comparability 
because  it  recognizes  that  pipeline 
systems  differ  in  many  respects."  '  Yet, 
in  the  construction  rule,  the  Commission 
has  surrendered  its  discretion  to  make 
such  determinations  by  generically 
relying  on  a  10-year  contract  standard 
and  mechanical  rate  formulas  to 
determine  whether  and  how  pipelines 
can  recover  their  costs.  Substituting  a 


mechanical  approach  for  the 
Commission's  judgment  may  lead  to 
illogical  results.* 

As  an  alternative  to  the  Kansas,  the 
Commission  could  establish  a  rebuttable 
presumption  with  respect  to  non- 
environmental  issues,  that  a  project  is  in 
the  public  convenience  and  necessity 
based  on  the  filing  of  an  application. 
The  issuance  of  a  certificate  would 
ultimately  turn  on  environmental 
compliance  and  rate  review.  The 
rebuttable  presumption  could  be 
combined  with  the  self-implementing 
environmental  procedures  in  this  rule.  It 
is  unlikely  that  such  an  approach  would 
lead  to  frivolous  applications,  given  the 
expenditure  of  resources  required  to 
prepare  the  environmental  compliance 
report  required  under  S  157.103. 

To  ensure  that  existing  customers  are 
sheltered  from  the  cost  of  new  facilities, 
the  initial  pricing  for  the  new  plant 
would  be  incremental.  New  facilities 
could  receive  initial  rolled-in  rate 
treatment  with  the  consent  of  existing 
customers,  or  if  it  is  clear  the 
incremental  facilities  would  benefit 
existing  customers.  Ultimate  consumers 
served  by  LDC-shippers  would  be 
protected  in  the  event  of  project  failure 
by  state  public  service  commission 
prudence  reviews.  As  for  other  users  of 
the  system,  such  as  marketers,  brokers, 
producers,  etc.,  pipelines  can  reduce  the 
risk  of  under-recovery  of  costs  in  the 
event  of  the  loss  of  customers  by 
imposing  stringent  creditworthiness 
provisions  in  transportation  contracts. 
Such  provisions  would  be  subject  to 
Commission  approval. 

While  I  have  considerable  concern 
that  the  cost-based  rate  elements  may 
inhibit  timely  construction.  I  feel 
otherwise  about  the  feasibility  of  the 
negotiated  rate  process  set  forth  in  the 
rule.  It  property  recognizes  two  points: 
(1)  That  competition  exists  with  respect 
to  entry  into  new  markets,  and  (2)  that 
once  a  project  is  constructed  it  may 
assume  the  characteristics  of  a 
monopoly.  In  effect,  the  Commission  has 
codified  the  open  season  process 
conducted  to  develop  the  Northeast  and 
Mobile  Bay  Projects. 

The  rule  goes  one  step  further  by 
allowing  the  parties  to  negotiate  rates 
on  the  premise  that,  if  the  procedures 
are  properly  followed,  the  Commission 
will  have  the  assurance  that  the  process 
itself  will  preclude  a  pipeline  from 


•  Arkla  Energy  Resources.  54  FERC  |  61.033 
(1991). 

*  Pipeline  Service  Obligalioni  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation.  1  32.4S0  at  p.  32.550  (1991). 


*  For  instance,  under  the  rule  a  pipeline  with  10 
year  contracts  equivalent  to  the  full  capacity  at  a  SO 
percent  load  factor  would  not  be  subject  to  the  at- 
risk  conditions.  However,  another  pipeline  building 
the  same  facility  with  contracts  for  less  than  full 
capacity,  but  a  higher  load  factor  would  be  subject 
to  the  at  risk  condition  notwithstanding  higher 
achieved  throughput. 


exercising  market  power.  Thus,  a 
market-oriented  process  will  ensure  that 
the  negotiated  rates  will  be  just  and 
reasonable.  The  requirement  that  rates 
for  projects  built  under  this  procedure 
remain  permanently  incremental 
protects  existing  customers  from 
unwarranted  cost  shifting.  Under  this 
approach,  a  pipeline's  ability  to  recover 
its  costs  is  solely  a  function  of  the  terms 
and  conditions  of  the  contracts  it 
negotiates.  Thus,  contracts  are  the 
vehicle  for  allocating  the  risk  of  cost 
recovery  as  opposed  to  rigid  regulations 
and  traditional  ratebase  rate  of  return 
ratemaking. 

My  concern  is  that  with  the  exception 
of  the  environmental  sections  and  the 
portions  dealing  with  expansion  of 
facilities  that  can  be  constructed  with 
prior  notice  under  the  blanket 
construction  certificate,  the  rule 
primarily  is  concerned  with  rates.  The 
rate  aspects  of  the  rule,  while  intended 
to  give  pipelines  and  customers 
certainty  as  to  the  nature  of  cost- 
recovery,  are  overiy  complex  and  limit 
the  Commission's  discretion  to  make 
both  factual  and  equity  determinations 
in  individual  rate  cases  with  respect  to 
rolled-in  versus  incremental  rate 
treatment  and  at-risk  cost  recovery. 

Moreover,  the  distinction  in  the  Mega- 
NOPR  between  the  restructuring  of  rates 
for  services  provided  on  existing 
facilities  and  rates  for  services  on  new 
facilities  has  the  potential  of  making  the 
interplay  between  the  two  rules 
unworkable.  The  Mega-NOPR  would 
require  SFV  rate  design  absent 
agreement  by  the  parties  to  another  rate 
design,  while  the  construction  rule 
would  allow  parties  to  negotiate  a 
particular  rate  design  that  refiects  an 
agreed  upon  allocation  of  risk.  To  the  . 
extent  that  this  process  leads  to  two 
different  rate  designs  on  a  pipeline's 
system,  it  may  preclude  rolled-in  rate 
treatment  in  situations  where  it  may  be 
appropriate. 

Finally,  environmental  compliance 
has  consistently  been  cited  as  the  major 
source  of  delay  in  the  Commission's 
certification  process.  Self-implementing 
environmental  compliance  procedures 
set  forth  in  the  new  §  157.103  are 
designed  to  expedite  the  process. 
However,  the  scope  of  the  compliance 
report  that  a  pipeline  is  required  to  file 
with  the  prior  notice  projects  under 
Subpart  F  and  311  projects  merely 
increases  pipeline  time  spent  prior  to  the 
filing  of  an  application.  In  effect,  under 
the  new  rule,  the  official  clock  starils 
ticking  later  than  sooner,  giving  the 
appearance  that  the  process  has  been 
expedited  once  an  application  is  through 
the  Commission's  door.  The  true  test  of 
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whether  the  process  will  be  expedited  is 
the  success  of  the  reconciliation  process 
designed  to  keep  applications  from 
falling  through  to  Subpart  A  case- 
specific  determinations  in  the  event  an 
applicant  i%  unable  to  satisfy  the 
standard  environmental  conditions  of 
?  157.103(c). 


In  conclusion,  1  want  to  reiterate  that  1 
support  reform  of  the  construction  rules. 
However.  I  am  not  sure  that  what  we 
have  issued  improves  sufficiently  upon 
the  prior  rules  to  warrant  their  ultimate 
adoption.  Thus.  I  hope  the  issued  order 
serves  as  a  vehicle  for  continued  debate 
on  rehearing  that  leads  to  a  less 


complex  construction  rule  that  is  more 

consistent  with  our  comparability 

initiatives. 

Branko  Terzic. 

Commissioner. 

[FR  Doc.  91-24948  Filed  10-17-01;  8:45  am] 
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summary:  The  Department  is  amending 
24  CFR  parts  200,  201,  and  202  with 
regard  to  the  insurance  of  lenders 
against  losses  sustained  as  a  result  of 
borrower  defaults  on  property 
improvement  and  manufactured  home 
loans.  The  changes  to  part  200  are  to 
delete  obsolete  provisions.  The  changes 
being  made  to  parts  201  and  202  are 
directed  towards  the  following  major 
areas  of  program  reform: 

1.  Broadening  participation  by 
qualified  lending  institutions  through  the 
use  of  loan  correspondents,  while 
eliminating  any  role  in  the  program  by 
loan  brokers  and  other  unregulated  or 
unsupervised  third  parties. 

2.  Establishing  higher  qualification 
standards  for  lenders  and  dealers'  and 
more  objective  criteria  for  lenders  and 
loan  correspondents  to  use  in  approving 
loans. 

3.  Requiring  greater  oversight  of 
dealers  through  more  personal  contact 
between  lenders  and  borrowers  and 
through  site  inspections  of  dealers, 
work. 

4.  Requiring  more  secure  collateral  for 
both  property  improvement  and 
manufactured  home  loans. 

5.  Encouraging  on-site  repossession 
and  resale  of  manufactured  homes  to 
reduce  claim  losses  for  lenders  and 
HUD. 

6.  Adding  debt  collection  provisions 
for  the  Title  I  program. 

EFFECTIVE  DATE:  November  18. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  J.  Coyle,  Director,  Title  I 
Insurance  Division.  Room  9158, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone  number  (202)  708-2880. 
Hearing-  or  speech-impaired  individuals 
may  call  the  Office  of  Housing's  TDD 
number,  which  is  (202)  708-4594.  (These 
are  not  toll-free  numbers. 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Requirements 

The  information  collection 
requirements  in  part  201  of  this  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  through  3520) 
and  have  been  assigned  OM6  Control 
Number  2502-032a  The  information 
collection  requirements  in  part  202  of 
this  rule  have  also  been  approved  by 
OMB  under  the  same  Act  and  have  been 
assigned  OMB  Control  Number  2502- 
0017. 

Introduction 

Under  Title  I,  section  2  of  the  National 
Housing  Act  (12  U.S.C.  1703),  the 
Department  insures  approved  lending 
institutions  against  losses  sustained  as  a 
result  of  borrower  defaults  on  property 
improvement  loans  and  manufactured 
home  loans.  The  regulations 
implementing  the  Title  1  loan  insurance 
program  are  contained  in  24  CFR  part 
201.  The  regulations  governing  the 
approval  of  property  improvement  and 
manufactured  home  lending  institutions 
are  found  in  24  CFR  part  202.  In 
addition,  certain  sections  in  24  CFR  Part 
200  contain  provisions  relating  to  the 
Title  I  program. 

On  January  29, 1991  (56  FR  3302),  the 
Department  published  a  proposed  rule 
to  amend  24  CFR  parts  200,  201.  and  202 
(the  proposed  rule),  and  interested 
persons  were  invited  to  submit 
comments  on  the  rule.  The  changes  to 
part  200  in  the  proposed  rule  were  to 
delete  obsolete  provisions.  The  changes 
proposed  to  parts  201  and  202  were 
directed  toward  the  following  major 
areas  of  program  reform: 

1.  Broadening  participation  by 
qualified  lending  institutions  through  the 
use  of  loan  correspondents,  while 
eliminating  any  role  in  the  program  by 
loan  brokers  and  other  unregulated  or 
unsupervised  third  parties. 

2.  Establishing  higher  qualification 
standards  for  lenders  and  dealers'  and 
more  objective  criteria  for  lenders  and 
loan  correspondents  to  use  in  approving 
loans. 

3.  Requiring  greater  oversight  of 
dealers  through  more  personal  contact 
between  lenders  and  borrowers  and 
through  site  inspections  of  dealers, 
work. 

4.  Requiring  more  secure  collateral  for 
both  property  improvement  and 
manufactured  home  loans. 

5.  Encouraging  on-site  repossession 
and  resale  of  manufactured  homes  to 
reduce  claim  losses  for  lenders  and 
HUD. 

6.  Adding  debt  collection  provisions 
for  the  Title  I  program. 


Comments  on  the  proposed  rule  were 
received  from  more  than  200 
respondents,  including  lenders,  home 
improvement  contractors,  loan  brokers, 
service  companies,  manufactured  home 
dealers  and  manufacturers,  insurance 
companies,  borrowers,  industry  trade 
associations,  lobbyists.  Members  of 
Congress,  and  others.  Many  of  the 
lenders  and  trade  associations 
submitted  detailed  comments  on  the 
rule.  In  addition,  the  Department 
received  a  large  number  of  letters  from 
home  improvement  contractors  in  a  five- 
State  area  who  submitted  copies  of  the 
same  form  letter,  after  eliminating  the 
unsigned  copies  and  duplicates  from  the 
same  company,  there  were  61  of  these 
form  letters.  All  of  the  comments  were 
carefully  considered,  and  a  number  of 
the  comments  have  been  adopted,  in 
whole  or  in  part,  in  this  final  rule. 

Each  of  the  proposed  amendments  to 
the  regulations  is  discussed  below  in  the 
same  order  it  appeared  in  the  proposed 
rule's  preamble,  with  a  brief  synopsis  of 
the  proposed  change,  a  summary  of  the 
public  comments,  and  a  description  of 
the  action  being  taken  on  the  proposed 
change.  To  assist  the  reader,  all 
references  to  specific  sections  in  parts 
200.  201  and  202  are  to  the  sections  as 
they  are  amended,  unless  the  text 
clearly  indicates  otherwise. 

General  Program  Reforms 

In  the  proposed  rule,  the  Department 
outlined  a  ixjamber  of  program  reforms 
that  would  be  applicable  to  both  the 
property  improvement  and 
manufactured  home  loan  programs. 
These  reforms  are  concerned  with 
higher  qualification  standards  for 
lenders;  the  use  of  loan  correspondents 
for  loan  origination;  a  prohibition 
against  referrals  from  loan  brokers; 
changes  to  the  requirements  for  dealer 
approval  and  supervision,  credit 
examination,  refinancing  and 
assumption  of  loans,  lender  efforts  to 
cure  default,  claim  filing,  and  insuraiice 
reserves;  and  new  provisions  on  waivers 
and  debt  collection.  In  later  sections  of 
the  preamble,  proposed  changes  that  are 
specific  to  the  property  improvement 
and  manufactured  home  loan  programs 
are  addressed. 

"  Qualification  Standards  for  Lenders 

Under  the  proposed  rule,  part  202 
would  be  amended  to  increase  the 
minimum  net  worth  requirement  for 
nonsupervised  lenders  and  those 
supervised  lenders  that  are  not  members 
of  the  Federal  Reserve  System,  or  whose 
accounts  are  not  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  the 
National  Credit  Union  Administration. 
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from  $100,000  to  $250,000.  Other 
supervised  lenders  not  previously 
covered  by  minimum  net  worth 
requiremerjfs  also  would  be  required  to 
have  a  minimum  net  worth  of  $250,000. 
In  addition,  the  Department  proposed  to 
increase  the  minimum  warehouse  line  of 
credit  requirement  for  nonsupervised 
lenders  from  $250,000  to  $500,000. 

Title  I  lenders  previously  approved  by 
the  Secretary  would  have  three  years  to 
meet  these  new  requirements.  Lending 
institutions  applying  for  approval  to 
originate,  purchase,  sell  and/or  service  . 
Title  I  loans  after  the  effective  date  of 
these  changes  would  be  required  to 
meet  them  immediately. 

Six  comments  wer#  received  with 
regard  to  these  higher  qualification 
standards  for  lenders.  AH  of  them 
supported  the  changes:  however,  several 
commenters  recommended  a  five-year 
phase-in  period  for  previously  approved 
lenders  to  meet  the  new  requirements. 
In  addition,  one  commenter  requested 
that  the  Department  permit  the  source  of 
the  warehouse  line  of  credit  to  be  a 
parent  or  affiliated  company,.j?rovided 
that  the  parent  or  affiliated  company 
furnishes  a  balance  sheet  which 
demonstrates  sufficient  liquidity  to  meet 
the  warehouse  credit  demands  of  the 
Title  I  lender,  and  the  two  companies 
have  a  written  and  enforceable 
intercompany  agreement  for  the 
provision  of  such  credit. 

The  Department  sees  no  need  for  a 
longer  phase-in  period  than  the  three 
years  that  was  proposed.  Accordingly, 
part  202  is  being  amended  to  increase 
the  minimum  net  worth  and  warehouse 
line  of  credit  requirements  for  lenders 
without  change  from  the  proposed  rule. 
The  Department  has  no  objection  to 
permitting  a  parent  or  affiliated 
company  to  be  the  source  of  a  lender's 
warehouse  line  of  credit  under  the 
conditions  Outlined  in  the  previous 
paragraph,  and  this  procedure  will  be 
incorporated  into  a  future  revision  of  the 
Title  I  Lender  Approval  Handbook 
(HUD  Handbook  4700.2). 

Approval  of  Loan  Correspondents 

To  encourage  more  financial 
institutions  to  participate  in  the 
origination  of  Title  I  loans,  the  proposed 
rule  would  amend  part  202  to  create  a 
new  category  of  approved  lending 
institutions,  to  be  known  as  "loan 
correspondents."  As  defined  in 
§§  201.2{q)  and  202.2(b).  a  loan 
correspondent  would  be  "a  financial 
institution  approved  by  the  Secretary  for 
the  purpose  of  originating  Title  I  direct 
loans  for  sale  or  transfer  to  a  sponsoring 
financial  institution  holding  a  valid  Title 
I  contract  of  insurance." 


The  proposed  rule  would  require  that 
a  loan  correspondent  have  a  minimum 
net  worth  of  $100,000  and  have  a 
principal-agent  relationship  with  only 
one  sponsoring  lender;  however, 
sponsoring  lenders  would  be  able  to 
purchase  Title  I  loans  from  more  than 
one  loan  correspondent. 

A  total  of  16  comments  were  received 
on  this  issue.  All  of  them  were 
supportive  of  establishing  this  new 
category  of  lending  institutions. 
However,  many  of  them  were  critical  of 
one  or  more  aspects  of  the  proposed 
eligibility  or  operational  requirements 
for  loan  correspondents. 

Several  commenters  recommended 
that  loan  correspondents  not  be  limited 
to  "financial  institutions,"  in  the  belief 
that  this  term  referred  only  to  depository 
institutions.  They  suggested  that  the 
term  should  be  defined  in  the 
regulations,  and  should  include  units  of 
local  government  providing  housing 
assistance.  In  response,  the  Department 
notes  that  the  term  "financial 
institution"  has  been  used  for  many 
years  in  the  definition  of  "lender" 
without  needing  to  be  further  defined, 
and  that  units  of  local  government  are 
clearly  included  by  virtue  of  meeting  the 
definition  of  "governmental  institution" 
in  §  202.2.  However,  to  clarify  the  type 
of  institution  which  would  qualify  as 
either  a  Title  I  lender  or  loan 
correspondent,  the  Department  has 
revised  the  general  approval 
requirements  in  §  202.3(a)  to  state  that 
the  financial  institution  shall  be  a 
corporation  or  other  chartered 
institution  or  permanent  organization 
having  succession,  and  shall  be 
authorized  under  Federal  or  State  law  or 
regulation  to  originate  or  purchase 
consumer  and  mortgage  loans  or  shall 
be  a  Federal,  State  or  municipal  agency. 

A  number  of  commenters 
recommended  that  the  minimum  net 
worth  requirements  for  loan 
correspondents  be  consistent  with  those 
in  FHA's  Title  II  home  mortgage 
program.  Currently.  Title  II  loan 
correspondents  are  required  to  have  and 
maintain  a  minirhum  net  worth  of 
$25,000.  plus  an  additional  $25,000  for 
each  branch  office  approved  by  the 
Secretary,  up  to  a  maximum  requirement 
of  $100,000.  A  proposed  rule  published 
in  the  Federal  Register  on  June  25, 1991 
(51  FR  29100)  would  increase  the 
minimum  net  worth  for  Title  II  loan 
correspondents  to  $50,000,  plus  $25,000 
for  each  approved  branch  office,  up  to  a 
maximum  requirement  of  $250,000.  The 
Department  agrees  with  the  commenters 
that  there  is  some  benefit  in  having 
consistent  net  worth  requirements 
between  the  two  programs.  Accordingly. 


§  202.6(a)  has  been  revised  to  provide 
the  same  net  worth  requirements  for 
Title  I  loan  correspondents  as  are 
proposed  in  the  June  25  proposed  rule. 

A  majority  of  the  commenters 
recommended  that  a  loan  correspondent 
not  be  limited  to  a  single  sponsor, 
because  the  loan  correspondent  is  too 
dependent  on  one  source  of  loan  funds, 
and  some  sponsors  may  be  more 
restrictive  than  others  in  their 
conditions  for  purchasing  loans.  One 
commenter  suggested  that  the  treatment 
of  loan  correspondents  under  the  Title  I 
program  should  be  the  same  as  under 
the  Title  II  home  mortgage  program. 
After  considering  the  comments,  the 
Department  finds  merit  in  the  reasons 
advanced  for  loan  correspondents 
having  more  than  one  sponsor. 
Therefore.  §  202.6(b)  has  been  revised  to 
state  that  a  loan  correspondent  may  sell 
or  transfer  Title  I  loans  only  to  its 
sponsoring  lenders,  but  there  is  no 
limitation  on  the  number  of  sponsoring 
lenders  that  a  loan  correspondent  may 
have. 

A  number  of  commenters  urged  that  a 
loan  correspondent  not  be  required  to 
have  a  principal-agent  relationship  with 
its  sponsor,  as  had  been  proposed. 
Several  of  them  indicated  that  the  term 
"principal-agent  relationship"  imposes 
certain  Federal.  State  and  common  law 
obligations  on  the  sponsor  for  the  acts  of 
its  loan  correspondents  which  go  well 
beyond  the  scope  of  the  Title  I  program. 
To  clarify  the  Department's  intent, 
§  202.6(c)  has  been  revised  to  simply 
state  that  the  sponsor  shall  be 
responsible  to  the  Secretary  for  the 
actions  of  its  loan  correspondents  in 
originating  Title  I  loans. 

Several  commenters  requested  that 
the  regulations  clarify  which  entity  (the 
sponsor  or  the  loan  correspondent) 
should  close  and  fund  the  loan.  They 
expressed  a  preference  for  having  the 
sponsor  close  and  fund  the  loan,  noting 
that  the  correspondent  is  not  required  to 
have  a  warehouse  line  of  crecfit. 
However,  the  Department  believes  if  is 
essential  for  program  integrity  that  all 
Title  I  loans  originated  by  a  loan 
correspondent  be  funded  by  and  closed 
in  the  name  of  the  correspondent,  prior 
to  their  sale  or  transfer  to  the  sponsor.  A 
new  §  202.6(d)  has  been  added  to 
explicitly  state  that  requirement. 

One  commenter  recommended  that 
loan  correspondents  be  allowed  to  make 
both  dealer  and  direct  loans,  because 
most  manufactured  home  loans  are 
dealer  loans.  The  Department  sees  the 
role  of  loan  correspondents  as  providing 
a  network  for  the  generation  of  direct 
loans.  Since  manufactured  home 
retailers  already  provide  a  similar 
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network  for  the  generation  of  dealer 
loans  for  approved  Title  I  lenders,  there 
does  not  seem  to  be  any  benefit  to  be 
derived  from  having  loan 
correspondents  make  dealer  loans. 

Finally,  the  preamble  to  the  proposed 
rule  invited  comments  on  an  alternative 
of  permitting  loan  correspondents  to  be 
approved  and  supervised  by  their 
sponsoring  lenders,  rather  than  by  the 
Secretary.  Two  commenters  supported 
this  alternative,  but  offered  no  reasons 
why  it  should  be  adopted.  Other 
commenters  on  this  issue  all  supported 
having  the  Department  approve  loan 
correspondents;  therefore,  no  change  is 
being  made. 

Approved  Lending  Areas 

Under  the  proposed  rule,  part  202 
would  be  amended  to  provide  that  a 
Title  I  lender  or  loan  correspondent 
would  be  authorized  to  originate  Title  I 
loans  only  within  a  specific  geographic 
area  approved  by  the  Secretary.  A 
lender  or  loan  correspondent  could  be 
approved  for  an  expanded  lending  area 
if  the  Secretary  determined  that  the 
lender  or  loan  correspondent  had  the 
capability  to  carry  out  proper  loan 
origination  in  compliance  with  the 
program  regulations  within  the 
expanded  area. 

Three  comments  were  received  on  this 
provision.  Two  commenters  supported 
the  concept  of  approved  lending  areas, 
but  questioned  what  criteria  would  be 
used  for  determining  lending  areas  and 
how  this  provision  would  impact  on 
lenders  already  approved.  The  third 
commenter  stated  that  the  provision  is 
inconsistent  with  recent  changes  in 
Federal  and  State  banking  laws,  which 
promote  intrastate  and  interstate 
banking. 

The  Department's  purpose  in 
including  this  provision  is  to  give  a 
regulatory  basis  for  establishing 
approved  lending  areas  for  all  lenders. 
The  Department  expects  to  be  looking  at 
new  criteria  to  provide  a  more  rational 
basis  for  establishing  approved  lending 
areas  for  the  future.  However,  lending 
areas  already  approved  will  not  be 
affected  unless  there  is  evidence  that 
lender  performance  is  being  affected. 
Accordingly,  the  provision  is  being 
adopted  without  change  from  the 
proposed  rule. 

Other  Changes  Affecting  Lender 
Approval 

The  proposed  rule  would  amend 
§  202.3  to  exclude  trusts  as  a  type  of 
business  entity  eligible  to  be  approved 
as  a  Title  I  lender,  because  of  the  undue 
burden  in  approving  and  administering 
trusts  and  the  difficulties  in  separating 
the  various  roles  of  the  lender  as  holder 


of  its  own  loans  and  as  trustee  for  trust 
assets.  Although  the  express  reference 
to  trusts  would  be  removed,  a  trust 
could  still  be  approved  as  a  Title  I 
lender  if  it  is  a  "permanent  organization 
having  succession."  No  comments  were 
received  in  response  to  this  proposal, 
and  therefore,  it  is  being  adopted 
without  change  from  the  proposed  rule. 

The  Department  invited  comments  on 
whether  certain  types  of  general  and 
limited  partnerships  should  be  eligible 
to  be  approved  as  Title  I  lending 
institutions.  No  comments  were  received 
in  response  to  this  invitation.  The 
Department  has  determined  that  the 
phrase  "permanent  organization  having 
succession"  should  not  be  interpreted 
any  more  broadly  than  it  has  been 
previously  in  connection  with  the 
approval  of  Title  I  lending  institutions. 
Therefore,  partnerships  will  not  be 
eligible  to  be  Title  I  lending  institutions. 

Commenters  were  also  invited  to 
express  their  views  on  whether  Title  I 
loan  servicing  should  be  limited  to 
approved  lending  institutions.  Six 
comments  were  received  on  this  issue 
from  lenders  and  service  companies  that 
carry  out  loan  servicing,  all  of  them 
opposing  any  change  from  the  present 
arrangement  Several  commenters 
stated  that  they  perform  a  variety  of 
loan  servicing  functions  that  benefit 
lenders  and  could  not  readily  be  carried 
out  by  lenders  because  of  distance  from 
borrowers  or  other  considerations. 
Based  on  the  information  received,  the 
Department  has  determined  that  no 
change  will  be  made  in  the  requirements 
for  the  servicing  of  Title  I  loans  at  this 
time.  Under  S  201.41  (a)  of  the 
regulations,  service  companies  may 
function  as  the  lender's  agent  in  the 
servicing  of  Title  I  loans,  with  the  lender 
remaining  fully  responsible  to  the 
Secretary  for  their  actions. 

Referrals  from  Loan  Brokers 

The  proposed  rule  would  make 
several  changes  to  reinforce  the 
prohibition  against  loan  broker 
involvement  enunciated  in  Title  I  letter 
TI-405,  issued  on  August  22, 1990.  In  the 
definition  of  "direct  loan"  in  S  201.2(i), 
the  reference  to  "a  person  acting  at  the 
direction  of  the  borrower  who  is  not  a 
dealer"  would  be  changed  to  read  "a 
person  acting  at  the  direction  of  the 
borrower  who  does  not  have  a  financial 
interest  in  the  loan  transaction."  This 
change  was  intended  to  clarify  that  the 
borrower  could  obtain  assistance  in 
understanding  and  completing  the  credit 
application  from  a  personal  advisor 
such  as  a  family  member,  friend  or 
attorney,  but  not  from  someone  with  a 
financial  interest  in  whether  the 
borrower  obtains  the  loan.  The  other 


change  would  add  a  new  S  201.25(d). 
stating  that  neither  the  lender  nor  the 
borrower  may  pay  a  referral  fee  to  any 
dealer,  home  manufacturer,  contractor, 
supplier,  real  estate  broker,  loan  broker, 
or  any  other  party  in  connection  with 
any  Title  I  loan. 

As  an  alternative  to  these  changes, 
the  Department  invited  comments  on  an 
approach  that  would  permit  loan 
brokers  to  make  referrals  to  approved 
Title  I  lenders  under  certain  conditions. 
Commenters  favoring  this  approach 
were  asked  to  indicate  what  controls 
would  need  to  be  instituted  by  lenders 
and  the  Department  to  ensure  that  the 
loan  proceeds  are  used  only  for  the 
purposes  specified  on  the  loan 
application,  and  to  minimize  the  risks  of 
fraud  or  misrepresentation  by  the  loan 
broker  and  the  borrower. 

A  total  of  20  comments  were  received 
on  the  issue  of  loan  broker  involvement 
Five  commenters  supported  the  actions  - 
being  taken  to  prohibit  loan  brokers, 
including  one  Member  of  Congress  who 
stated  that:  "Prohibition  of  referral  fees 
is  in  the  best  interests  of  the  borrower, 
and  is  consistent  with  the  provisions  in 
the  Real  Estate  Settlement  Procedures 
Act,  which  also  prohibit  such  fees." 
Several  others  suggested  that  loan 
brokers  should  only  be  approved  within 
a  carefully  structured  program  and  with 
full  disclosure  to  the  borrower  of  the 
broker's  fee.  Ten  comments  were 
received  from  loan  brokers  and  one 
from  the  National  Association  of 
Mortgage  Brokers,  expressing  a  desire  to 
be  included  in  the  Title  I  program; 
however,  none  of  these  commenters 
addressed  the  Department's  concern  for 
additional  controls  to  minimize  or 
prevent  the  abuses  that  have  occurred. 

One  commenter  who  favors  the 
prohibition  against  loan  brokers 
questioned  the  wording  of  §  201.25(d), 
because  it  could  inadvertently  preclude 
the  payment  of  fees  in  connection  with 
bulk  sales  of  loan  portfolios.  The 
Department  agrees  that  the  proposed 
wording  of  §  201.25(d)  could  have  that 
unintended  result.  Therefore.  S  201.25(d) 
has  been  revised  to  prohibit  payment  of 
a  referral  fee  "in  connection  with  the 
origination  of  a  loan  insured  under  this 
part"  (emphasis  added)  The  amendment 
to  S  201.2(i)  as  contained  in  the 
proposed  rule  is  adopted  without 
change. 

Dealer  Approval  and  Supervision 

The  proposed  rule  would  amend 
§  201.27(a]  to  change  the  qualification 
requirements  for  dealer  approval  and 
reapproval.  A  property  improvement 
dealer  would  be  required  to  have  a 
minimum  net  worth  of  $25,000  and  have 
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demonstrated  business  experience  as  a 
property  improvement  contractor  or 
supplier.  A  manufactured  home  dealer 
would  be  required  to  have  a  minimum 
net  worth  of  $50,000  and  have 
demonstrated  business  experience  in 
manufactured  home  retail  sales.  A 
dealer  may  not  be  reapproved  if  it  is 
unable  to  meet  the  appropriate  minimum 
net  worth  requirement.  The  proposed 
rule  would  also  expand  the 
documentation  needed  to  support  a 
dealer's  application  for  approval  or 
reapproval  to  include  consumer  credit 
reports  on  the  owners,  principals,  and 
officers  of  the  dealership. 

A  total  of  77  comments  were  received 
concerning  the  $25,000  net  worth 
requirement  for  property  improvement 
dealers.  Several  commenters  favored  the 
requirement,  including  one  dealer  who 
stated  that  it  was  needed  "to  help  weed 
out  the  fly-by-night  operations."  The  rest 
of  the  commenters  opposed  the 
requirement.  The  objections  raised  were 
that  the  net  worth  requirement  would 
discriminate  against  small  contractors 
and  those  just  starting  out  who  may 
have  extensive  home  improvement 
experience  but  have  not  established  the 
required  net  worth.  In  response,  the 
Department  points  out  that  participation 
in  the  Title  I  program  already  requires 
that  dealers  be  able  to  demonstrate  to 
the  lender's  satisfaction  that  they  are 
"reliable,  financially  responsible,  and 
qualified  to  satisfactorily  perform  their 
contractual  obligations  to  borrowers    '"~^ 
.  .  ."  (see  §  201.27(a)(1)  of  the  present 
regulations).  The  Department  believes 
that  a  financially  responsible  dealer 
should  be  able  to  meet  the  $25,000 
minimum  net  worth  requirement. 

The  Department  also  received  seven 
comments  concerning  the  $50,000 
minimum  net  worth  requirement  for 
manufactured  home  dealers.  Most  of  the 
commenters  expressed  support  for  the 
requirement,  although  two  of  them 
suggested  that  the  Department  should 
allow  the  net  worth  of  the  principals  in 
the  dealership  to  be  considered, 
accompanied  by  a  personal  guarantee. 
Two  other  commenters  indicated  some 
concern  that  the  net  worth  requirement 
may  be  too  high,  but  admitted  they  had 
no  evidence  that  this  was  the  case;  they 
proposed  that  State-mandated  surety 
bonds  and  warranties  be  allowed  to 
substitute  for  part  or  all  of  the  net  worth. 
The  Department  has  considered  these 
various  options  for  overcoming 
deficiencies  in  the  net  worth,  but  has 
concluded  that  they  do  not  meet  the 
objective  of  assuring  that  the  dealership 
itself  has  some  minimal  financial 
stability.  Therefore,  the  minimum  net 
worth  requirements  for  dealers  as 


contained  in  the  proposed  rule  are  being 
adopted  without  change. 

One  commenter  stated  that  providing 
an  audited  Hnancial  statement  to  verify 
compliance  with  the  net  worth 
requirement  would  be  very  costly  for 
small  contractors.  The  Department 
agrees  that  this  would  be  a  costly 
burden  for  dealers,  and  S  201.27(a)(2) 
has  been  revised  to  make  it  clear  that  a 
current  financial  statement  prepared  by 
a  licensed  public  accountant  is 
acceptable,  without  requiring  that  it  be 
audited. 

The  proposed  rule  would  also  amend 
§  201.27(a)(4)  to  require  that  the  lender 
visit  each  dealer's  place  of  business  at 
least  once  in  every  six  months  to  review 
thfi  dealer's  Title  I  performance.  The 
present  regulations  state  only  that  visits 
must  be  conducted  "periodically  during 
the  year,"  and  many  lenders  have  asked 
for  a  more  definitive  time  period. 

Two  commenters  objected  to  this 
requirement,  stating  that  visits  every  six 
months  would  be  very  time-consuming, 
and  suggesting  that  the  requirement 
should  apply  only  to  dealers  where 
there  are  performance  problems  or 
borrower  complaints.  The  Department 
does  not  believe  that  this  is  an  onerous 
requirement,  since  periodic  visits  are 
already  required  as  an  ongoing  part  of 
dealer  supervision.  Therefore,  the 
amendment  is  being  adopted  without 
change  from  the  proposed  rule. 

Credit  Investigation  Procedures 

A  number  of  changes  to  the  credit 
investigation  procedures  required  of 
lenders  under  S  201.22(a)  are  contained 
in  the  proposed  ruFe.  These  changes 
would  require  that  the  lender  (a)  verify 
4he  validity  of  the  borrower's  Social 
Setmrity  number;  (b)  conduct  a  face-to- 
face  or  telephone  interview  with  the 
borrower  (c)  for  any  property 
improvement  loan,  verify  that  the 
borrower  is  not  over  30  days  delinquent 
on  any  senior  mortgage  or  deed  of  trust 
on  the  property  being  improved;  (d) 
verify  whether  the  borrower  is  in  default 
or  a  claim  has  been  paid  in  connection 
with  any  loan  obligation  owed  to  or 
insured  or  guaranteed  by  the  Federal 
government;  and  (e)  obtain  written 
verification  of  the  existence  of  all  funds 
needed  for  the  borrower's  initial 
payment,  if  such  payment  would  exceed 
two  percent  of  the  loan  amount. 

Several  commenters  requested  that 
the  Department  specify  the 
documentation  required  to  verify  a 
borrower's  Social  Security  Number.  The 
Department  expects  to  issue  separate 
guidance  in  a  Title  I  letter,  indicating 
what  types  of  documentation  would  be 
acceptable  evidence  of  validity  of  the 
borrower's  Social  Security  Number. 


A  total  of  80  comments  were  received 
on  the  proposal  to  require  a  face-to-facp 
or  telephone  interview  with  the 
borrower,  with  nearly  all  of  them 
opposed  to  the  requirement  because  of 
an  anticipated  increase  in  the  time-and 
cost  of  loan  processing.  Most  of  the 
commenters  were  home  improvement 
contractors  who  stated  that  the 
interview  requirement  would  be  very 
costly  to  lenders,  and  would  reduce  the 
number  of  qualified  dealers  using  the 
'  program  because  of  the  constraints  on 
receiving  a  prompt  determination  of 
creditworthiness.  Several  commenters 
indicated  that  the  requirement  would  be 
difficult  to  fulfill  because  most 
borrowers  work  full-time  during  regular 
business  hours,  and  lenders  would  be 
required  to  pay  staff  to  ^ork  evenings  to  , 
conduct  these  interviews.  ♦ 

As  stated  in  the  preamble  to  the 
proposed  rule,  one  of  the  purposes  of 
this  interview  is  to  ascertain  the 
accuracy  and  completeness  of  the 
information  on  the  credit  application.  In 
particular,  the  Department  felt  that  the 
interview  would  help  to  identify 
situations  where  a  dealer  or  contractor 
had  influenced  the  borrower  to  be  less 
than  truthful  in  completing  the 
application.  It  does  not  se^m  to  be  an 
undue  imposition  to  exjrect  the  lender  to 
deal  personally  with^e  borrower 
before  making  a  loan,  and  the 
Department  finds  it  difficult  to 
understand  why  a  borrower  who  is 
seeking  approval  on  a  loan  application 
could  not  be  available  to  meet  with  or 
talk  by  telephone  with  the  lender. 

Therefore,  the  Department  is  adopting 
the  proposal  to  require  that  the  lender 
conduct  a  face-to-face  or  telephone 
interview  wipi  the  borrower  as  part  of 
its  credit  investigation  procedures. 
However,  the  timing  of  this  interview 
has  been  changed  to  a  later  point  in  the 
process,  after  the  lender  has  had  an 
opportunity  to  review  the  other 
documentation  required  by  %  201.22(a). 
The  Department  has  added  a  new 
§  201.22(a)(9)  to  require  that  the  lender 
use  the  interview  to  resolve  any 
discrepancies  between  the  credit 
application  and  the  other  information 
received  on  the  borrower. 

The  Department  Received  five 
comments  objecting  to  the  proposal  that, 
for  any  property  improvement  loan,  the 
lender  must  verify  that  the  borrower  is 
not  over  30  days  delinquent  on  any 
senior  mortgage  or  deed  of  trust  on  the 
property  to  be  improved.  One 
commenter  suggested  that  written 
verification  from  the  lienholder  should 
be  required  only  when  the  borrower's 
credit  report  does  not  contain  the 
necessary  information.  The  Department 
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agrees  with  this  suggestion,  and 
§  2Cll.22(a)(6)  has  been  revised 
accordingly. 

No  comments  were  received  on 
§  201.22(a)(7),  which  would  require  that 
the  lender  verify,  in  such  manner  as  the 
Secretary  may  prescribe,  whether  the 
borrower  is  in  default  or  a  claim  has 
been  paid  in  connection  with  any  loan 
obligation  owed  to  or  insured  or 
guaranteed  by  the  Federal  government. 
Therefore,  this  provision  is  being 
adopted  without  change  from  the 
proposed  rule. 

Finally,  34  comments  were  received 
opposing  the  proposal  to  require  that  the 
lender  obtain  written  verification  of  the 
existence  of  the  funds  needed  for  the 
borrower's  initial  payment,  if  that 
payment  would  exceed  two  percent  of 
the  loan  amount.  Several  commenters 
pointed  out  that  the  two  percent 
threshold  is  very  unrealistic,  because  on 
a  loan  of  $5,000,  the  lender  would  be 
trying  to  verify  whether  the  borrower 
had  as  little  as  $100.  A  number  of 
commenters  were  of  the  opinion  that 
verifying  the  funds  in  a  checking 
account  was  pointless,  because  the 
account  balance  can  fluctuate  on  a  daily 
basis.  Other  commenters  indicated  that, 
since  property  improvement  loans  do 
not  require  a  downpayment  and  the 
closing  costs  are  usually  minimal,  there 
should  be  no  need  to  demonstrate  that 
the  borrower  has  the  necessary  funds. 

The  current  regulations  require 
verification  of  the  existence  of  the  funds 
for  the  initial  payment  only  for 
manufactured  home  loans,  in  the  belief 
that  any  initial  payment  in  connection 
with  property  improvement  loans  would 
be  minimal.  However,  in  the  last  few 
years,  property  improvement  lenders  in 
some  market  areas  have  begun 
collecting  up-front  fees  and  charges  that 
sometimes  exceed  10  percent  of  the  loan 
amount.  Because  of  this,  the  proposed 
rule  would  extend  the  verification  of 
funds  requirement  to  property 
improvement  loans.  However,  the 
Department  agrees  with  those 
commenters  who  stated  that  the 
threshold  is  too  low.  Therefore, 
§  201.22(a)(8)  has  been  revised  to 
require  verification  of  the  source  of  the 
funds  only  for  loans  with  a  total 
principal  balance  in  excess  of  $5,000, 
and  only  if  the  initial  payment  will  be  in 
excess  of  five  percent  of  the  loan 
amount. 

Income  Requirements  for  Borrowers 

The  proposed  rule  would  amend 
§  201.22(b)  to  extend  the  use  of 
maximum  expense-to-income  ratios  to 
property  improvement  loans  and  to 
specify  these  ratios  in  the  regulations 
rather  than  in  a  Federal  Register  Notice. 


In  addition,  the  present  ratios  of  38 
percent  of  net  effective  income  for 
housing  expenses  and  53  percent  of  net 
effective  income  for  total  fixed  expenses 
would  be  changed  to  29  percent  and  41 
percent  of  effective  gross  income, 
respectively,  to  conform  to  the  practice 
in  the  lending  community  and  in  other 
FHA  loan  and  mortgage  insurance 
programs.  The  proposed  rule  also  would 
add  clear  definitions  for  all  of  the  terms 
used  in  calculating  these  ratios. 

Two  comments  were  received  in 
support  of  the  proposed  change  in  the 
gross  income  ratios  for  manufactured 
home  loans.  A  total  of  51  comments 
were  received  on  the  proposal  to 
establish  maximum  expense-to-income 
ratios  for  property  improvement  loans, 
and  all  but  one  of  them  opposed  some 
aspect  of  the  proposal. 

Most  of  the  commenters  pointed  out 
that  a  so-called  "front-end  ratio"  of 
housing  expenses  to  income  is  never 
used  in  connection  with  consumer  loans 
and  second  mortgage  loans.  The 
commenters  stated  that  the  imposition 
of  such  a  ratio  for  property  improvement 
loans  would  be  unrealistic,  because 
these  are  not  first  mortgage  loans. 
Requiring  a  front-end  ratio  would 
unfairly  discriminate  against  lower 
income  homeowners,  who  generally 
spend  a  greater  percentage  of  their 
income  for  housing  than  middle  and 
upper  income  homeowners.  The 
commenters  predicted  that  the 
consequence  of  imposing' a  front-end 
ratio  would  be  that  a  very  high 
percentage  of  otherwise  eligible 
borrowers  would  be  excluded  from 
participation  in  the  Title  I  program. 

A  majority  of  the  commenters  also 
expressed  a  belief  that  the  proposed 
back-end  ratio  of  41  percent  for  total 
fixed  expenses  is  not  consistent  with 
prevailing  industry  practice.  The 
commenters  indicated  that,  while  a  few 
lenders  use  a  back-end  ratio  as  low  as 
41  percent,  most  use  a  ratio  in  the  range 
of  45  to  50  percent,  with  some  flexibility 
for  consideration  of  other  factors  such 
as  longevity  on  the  job,  length  of  home 
ownership,  savings  history,  and 
disposable  income  per  family  member. 

There  is  also  some  evidence  that 
small  changes  in  this  ratio  have 
significant  impacts  on  the  number  of 
borrowers  that  could  qualify  for  a  loan. 
For  example,  the  Title  One  Home 
Improvement  Lenders  Association 
conducted  a  sample  survey  of  19,000 
loans  originated  by  five  major  lenders, 
and  found  that  43  percent  of  the 
borrowers  could  not  have  been 
approved  if  a  41  percent  ratio  of  total 
fixed  expenses  to  income  had  been  in 
place  when  these  loans  were  approved. 


The  Department  has  decided  to 
implement  the  maximum  expense-to- 
income  ratios  for  manufactured  home 
loans  as  contained  in  the  proposed  rule. 
The  Department  agrees  with  the 
commenters  that  requiring  a  maximum 
ratio  of  housing  expenses  to  gross 
income  for  property  improvement  loans 
is  unworkable,  and  language  requiring 
this  front-end  ratio  has  been  deleted 
from  the  final  rule.  Based  upon  the 
comments  received,  the  Department  has 
decided  to  require  a  maximum  ratio  of 
total  fixed  expenses  to  gross  income  of 
45  percent  for  property  improvement 
loans. 

The  Department  has  also  decided  that 
the  past  practice  of  publishing  these 
ratios  in  a  Federal  Register  Notice  will 
be  continued,  so  that  they  may  be  more 
readily  adjusted  from  time  to  time  as 
circumstances  warrant.  Compensating 
factors  that  would  warrant  the 
published  ratios  being  exceeded  will 
also  be  included  in  the  Notice.  The 
Notice  is  published  elsewhere  in  today's 
edition  of  the  Federal  Register. 

Section  201.22(b)(1)  has  been  revised 
to  reflect  the  fact  that  these  maximum 
expense-to-income  ratios  will  be 
published  separately.  In  response  to 
questions  raised  by  some  commenters, 
the  Department  has  also  clarified  the 
definition  of  "effective  gross  income"  in  " 
§  201.22(b)(2)  to  indicate  that  the  term 
means  continuing  income  from  all 
sources,  without  any  deduction  for 
income  taxes  or  other  items.  Property 
improvement  lenders  should  also  be 
aware  that,  in  calculating  whether  a 
borrower  meets  the  maximum  expense- 
to-income  ratio,  the  anticipated 
installment  payment  on  the  property 
improvement  loan  is  to  be  included  as 
part  of  total  fixed  expenses. 

Notice  Requirements 

The  proposed  rule  would  require  that, 
prior  to  loan  disbursement,  the  lender 
must  provide  the  borrower  with  a 
written  notice  that  (a)  states  that  the 
loan  will  be  insured  by  HUD  and 
describes  the  actions  the  Secretary  may 
take  to  recover  the  debt  if  the  borrower 
defaults  on  the  loan  and  an  insurance 
claim  is  paid,  and  (b)  constitutes  the 
borrower's  agreement  to  HUD's 
imposition  of  penalties  and 
administrative  costs  as  required  by  law. 
In  the  case  of  a  direct  property 
improvement  loan,  this  notice  would 
also  constitute  an  acknowledgement  of . 
the  borrower's  post-disbursement 
obligation  to  furnish  a  completion 
certificate  and  to  permit  an  on-site 
inspection  by  the  lender  or  its  agent.  A 
copy  of  the  notice,  signed  by  the 
borrower,  would  be  retained  in  the  loan 
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file.  The  lender  would  also  have  to 
provide  a  similar  notice  to  an  assumptor 
prior  to  execution  of  an  assumption 
agreement. 

Twelve  comments  were  received  on 
the  notice  requirements.  Many  of  the 
commenters  stated  that  the  notice 
requirements  simply  added  to  already 
burdensome  paperwork  requirements, 
and  several  of  them  suggested  that  they 
constituted  an  unnecessary  "scare 
tactic"  because  borrowers  are  already 
aware  of  the  consequences  if  they 
default  on  the  loan.  Four  commenters 
supported  the  idea  behind  the  notice 
requirement,  but  felt  that  the  contents  of 
the  notice  should  be  included  in  the 
promissory  note  or  sales  contract. 

In  response,  the  Department  notes 
that  lenders  are  already  required  to 
provide  the  borrower  with  a  written 
notice  describing  HUD's  role  in  the  loan 
and  the  consequences  to  the  borrower  of 
default  and  a  claim  being  paid  (see  Title 
I  letter  TI-360,  issued  May  7. 1985).  The 
only  new  element  being  introduced  is 
that,  by  signing  the  notice,  the  borrower 
will  be  agreeing  to  HUD's  imposition  of 
penalties  and  administrative  costs, 
without  requiring  that  the  lender  modify 
.  its  existing  note  forms  to  include  the 
necessary  information.  As  pointed  out  in 
the  preamble  to  the  proposed  nJe,  the 
Department  considered  requiring  that 
these  provisions  be  included  in  the  note, 
but  concluded  that  a  separate  notice, 
signed  by  the  borrower,  would  be 
preferable.  Therefore,  the  Department  is 
adding  new  SS  201.26(a)(6)  and  (b)(7) 
and  a  new  f  201.19(c)(3)  to  include  the 
various  notice  requirements.  The  precise 
language  for  each  of  these  notices  will 
be  furnished  to  lenders  in  a  Title  I  letter 
prior  to  the  effective  date  of  this  rule. 

Refinancing  Delinquent  Loans 

The  proposed  rule  would  amend 
§  201.19(a)(l)(i)  to  provide  that  an 
existing  loan  that  is  in  default  may  not 
be  refinanced  for  an  amount  greater 
than  the  original  principal  balance  of  the 
loan.  This  would  replace  the  current 
provision,  which  permits  the  lender  to 
offer  the  option  of  refinancing  at  any 
time  up  to  the  point  when  the  lender  has 
accelerated  the  loan.  Because  of  this 
open-ended  time  period,  some  lenders 
have  refinanced  loans  many  months 
after  the  date  of  default,  with  the  result 
that  refinanced  loan  balances  often 
include  excessive  amounts  of  accrued 
but  unpaid  interest. 

One  commenter  expressed  support  for 
this  change,  while  another  objected  to 
the  amendment  on  the  basis  that  if  a 
borrower  defaults  very  early  in  the  loan 
term,  the  accrual  of  interest  may  make  it 
infeasible  to  refinance  without  a 
substantial  payment  from  the  borrower. 


The  Department  agrees  that  this  may 
occur  however,  as  stated  in  the 
preamble  to  the  proposed  rule,  this 
amendment  is  intended  to  bring  about 
more  rapid  decisions  by  lenders  and 
borrowers  on  whether  or  not  to 
refinance  the  loan,  before  the  accrual  of 
interest  becomes  an  obstacle  to 
refinancing.  Therefore,  this  provision  is 
being  adopted  without  change  from  the 
proposed  rule. 

Loan  Assumptions 

The  proposed  rule  would  add  a  new 
§  201.19(c)  to  provide  specific 
requirements  relating  to  the  assumption 
of  Title  I  loans.  As  proposed,  an  existing 
Title  I  loan  may  be  assumed  at  the 
option  of  the  lender,  provided  that  the 
assumptor  (a)  meets  the  borrower 
eligibility  and  credit  underwrriting 
requirements  of  the  regulations,  and  (b) 
executes  an  assumption  agreement  that 
is  satisfactory  to  the  lender  and  signed 
by  the  assumptor  and  the  original 
borrower  or  previous  assumptor  at  the 
time  of  assumption.  The  proposed  rule 
also  included  a  procedure  whereby  the 
original  borrower  or  previous  assumptor 
would  be  automatically  released  from 
liability  after  the  assumptor  had  made 
regular  installment  payments  on  the 
loan  for  a  period  of  24  consecutive 
months  without  any  period  of  default. 

Five  comments  were  received  on  this 
issue.  Two  commenters  recommended 
that  the  original  borrower  be  released 
from  liability  at  the  time  of  loan 
assumption,  since  the  lender  will  have 
determined  that  the  assumptor  meets 
the  necessary  credit  qualifications.  One 
commenter  objected  to  the^dditional 
recordkeeping  that  would  be  required  to 
determine  when  the  original  borrower 
was  eligible  to  be  released  from  liability, 
and  several  others  questioned  how  the 
determination  of  eligibility  would  be 
made  if  there  were  multiple  assumptions 
of  a  loan  within  the  24-month  period. 
Several  commenters  suggested  that  the 
automatic  release  provision  should 
apply  only  to  loans  made  after  the 
effective  date  of  the  final  rule,  and  one 
recommended  that  the  effective  date  be 
delayed  60  days  to  give  lenders  time  to 
incorporate  the  necessary  provisions 
into  their  notes  and  security 
instruments. 

In  response  to  these  comments,  the 
Department  has  decided  to  withdraw 
the  automatic  release  provision.  Instead, 
5  201.19(c)  has  been  revised  to  provide 
that,  if  the  other  requirements  of  this 
section  are  met,  the  lender  at  its  option 
may  release  the  original  borrower  or 
previous  assumptor  from  liability  for  the 
repayment  of  the  loan  obligation.  The 
prior  approval  of  the  Secretary  under 
S  201.24(e)  is  not  required.  Because  this 


language  gives  the  lender  complete 
discretion  to  decide  whether  or  not  to ' 
release  the  original  borrower  or 
previous  assumptor  from  liability,  there 
is  no  need  for  a  delay  in  the  effective 
date. 

Several  commenters  recommended 
that  lenders  be  permitted  to  charge  the 
assumptor  for  the  costs  of  conducting  a 
credit  investigation  and  preparing  the 
needed  documents.  In  response,  the 
Department  has  revised  S  201.25(c)  to 
permit  the  lender  to  chaifge  a  fee  for 
approving  the  assumptor  and  preparing 
the  assumption  agreement.  This  fee  may 
not  to  exceed  one  percent  of  the  unpaid 
principal  balance  of  the  loan. 

Definition  of  Default 

The  proposed  rule  would  amend 
§  201.2(h)  to  limit  the  definition  of 
"default"  to  a  failure  to  make  any 
payment  due  under  the  note,  and  to 
provide  that  the  date  of  default  would 
be  30  days  after  the  first  failure  to  make 
an  installment  payment  on  the  note 
which  is  not  covered  by  subsequent 
payments.  As  a  matter  of  practice.  Title 
I  claims  have  been  filed  by  lenders  only 
for  monetary  defaults,  because 
otherwise  there  is  no  claimable  loss. 

Ju^e  comments  were  received  on  this 
ndment.  expressing  the  view  that 
the  present  definition  of  "default," 
which  includes  the  failure  to  perform 
any  obligation  under  the  note,  should  be 
retained.  One  commenter  stated  that  the 
ability  to  declare  a  default  and 
accelerate  the  loan  should  be  available 
to  serve  as  a  remedy  for,  or  deterrent 
against,  misrepresentation  or  the  misuse 
of  loan  proceeds.  Another  commenter 
stated  that  the  current  definition  serves 
to  protect  HUD  and  lenders  from  risk  of 
loss  from  perils  such  as  physical  abuse, 
deterioration  or  abandonment  of  the 
property  or  its  conversion  to  uses  other 
than  a  residence,  all  of  which  could 
cause  severe  value  depreciation. 

The  Department  has  no  objection  to  a 
lender  using  a  broader  definition  of 
"default"  in  its  loan  documents. 
However,  since  the  Department  will 
only  pay  an  insurance  claim  where  there 
is  a  monetary  default,  a  more  restrictive 
definition  of  default  is  appropriate  for 
purposes  of  the  Title  I  program. 
Therefore,  the  amendment  is  being 
adopted  without  change  from  the 
proposed  rule. 

Lender  Efforts  to  Cure  Default 

The  proposed  rule  would  modify 
S  201.5O(a]  to  give  lenders  the  option  of 
either  a  face-to-face  meeting  or 
telephone  contact  before  taking  action 
to  accelerate  the  maturity  of  a  loan  in 
default.  At  the  same  time,  §  201.50(a) 
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would  be  amended  to  clarify  that  the 
lender  is  expected  to  contact  all  persons 
obligated  by  the  note,  to  discuss  the 
reasons  for  the  default  as  well  as  their 
plans  for  bringing  the  loan  current. 

Only  one  comment  was  received  on 
this  amendment,  agreeing  that  the 
lender  should  have  the  option  of  a 
telephone  contact  if  a  face-to-face 
meeting  with  the  borrower  is  not 
possible.  Therefore,  the  Department  is 
adopting  the  proposed  changes.  In 
addition.  S  201.50(a)  has  been  further 
revised  to  require  only  that  the  borrower 
be  contacted  "to  discuss  the  reasons  for 
the  default  and  to  seek  its  cure."  without 
specifying  what  options  might  be  offered 
for  curing  the  default.  The  Department  is 
concerned  that  the  present  language 
implies  that  a  borrower  has  to  be 
offered  ail  possible  options  for  effecting 
a  cure,  even  though  some  options  may 
not  be  feasible.  As  an  example, 
refmancing  is  probably  not  feasible  if 
the  borrowers  are  now  divorced  and  one 
of  them  has  left  the  area. 

Claim  Filing  Procedures 

The  proposed  rule  would  amend 
§  201.54(b]  to  increase  the  maximum 
claim  filing  period  for  any  manufactured 
home  loan  to  three  months  after  the  date 
of  sale  of  the  property  securing  the  loan, 
but  not  to  exceed  18  months  after  the 
date  of  default.  This  section  would  also 
be  amended  to  provide  that  the 
Secretary'  may  extend  the  claim  filing 
period  in  a  particular  case,  but  only 
where  the  lender  can  show  clear 
evidence  that  the  delay  in  claim  filing 
was  in  the  interest  of  the  Secretary  or 
was  caused  by  litigation  related  to  the 
loan,  or  because  management  control  of 
the  lender  or  the  Title  I  loan  portfolio 
has  been  assumed  by  a  Federal  or  State 
supervisory  or  regulatory  agency. 

Two  comments  were  received  on  this 
amendment,  both  of  them  opposed  to 
any  time  limit  on  the  late  submission  of 
claims.  The  commenters  maintain  that 
the  claim  filing  process  imposes  its  own 
penalty  against  late  submissions,  since 
the  Department  does  not  pay  interest 
beyond  nine  months  after  the  date  of 
default,  even  if  the  claim  is  filed  after 
that  time.  However,  the  Department's 
concern  is  that  claims  be  filed  as  soon 
as  practicable  after  the  date  of  default, 
so  that  all  persons  obligated  by  the  note 
can  be  located  and  debt  collection 
procedures  can  be  initiated  in  a  timely 
manner.  In  the  case  of  a  defaulted 
manufactured  home  loan,  filing  a  claim 
within  three  months  after  the  date  of 
sale  should  not  be  difficult  for  the  lender 
to  accomplish.  Therefore,  the 
amendment  is  being  adopted  without 
change,  except  that  the  phrase 
"supervisory  or  regulatory"  has  been 


deleted  from  §  201.54(b)(2)(ii)  to  be 
certain  that  the  language  is  broad 
enough  to  include  the  situation  where 
the  servicing  of  a  manufactured  home 
loan  portfolio  has  been  taken  over  by 
GNMA. 

The  proposed  rule  would  amend 
S  201.54(c)  to  provide  that  any 
supplemental  claim  must  be  filed  within 
six  months  after  the  date  of  payment  on 
the  initial  claim.  In  addition,  a 
reprocessing  fee,  in  an  amount  to  be 
established  by  the  Secretary,  would  be 
charged  for  any  supplemental  claim  and 
any  resubmission  of  an  initial  claim  that 
was  denied  due  to  the  claim  application 
or  supporting  documentation  being 
incomplete. 

Six  comments  were  received  on  this 
proposal,  all  of  them  adamantly  opposed 
to  the  imposition  of  a  reprocessing  fee 
when  a  lender  is  resubmitting  a  claim 
that  was  denied  due  to  incomplete 
documentation.  The  commenters 
asserted  that  imposition  of  such  a  fee  is 
unfair  and  will  create  animosity 
between  lenders  and  the  Department. 
They  felt  that  charging  a  reprocessing 
fee  could  penalize  the  lender  for  IfJJD's 
mistakes,  since  claims  are  frequently 
denied  because  the  HUD  claims 
examiner  overlooked  documents  in  the 
claim  file;  in  other  cases,  the  claims 
examiner  may  request  additional 
documentation  that  was  not  required  to 
be  filed  initially. 

One  commenter  suggested  that,  rather 
than  charging  a  fee  for  reconsideration 
of  a  denied  claim,  perhaps  the 
Department  should  charge  a  processing 
fee  on  all  claim  submissions,  with  no  fee 
for  reevaluation  if  the  claim  is  denied 
and  the  lender  disagrees  with  HUD's 
decision.  Other  commenters 
recommended  that  the  Department 
establish  a  time  limit  on  claim 
processing  by  the  Department. 

In  response  to  these  comments,  the 
Department  has  revised  §  201.54(c)  to 
provide  that  a  reprocessing  fee  will  be 
charged  only  in  connection  with  a 
supplemental  claim,  and  not  in 
connection  with  denied  claims  that  are 
being  resubmitted  with  an  appeal  of  the 
claim  denial  or  a  request  for  a  waiver  of 
the  regulations.  This  section  has  also 
been  revised  to  clarify  that  the  six- 
month  time  limit  applies  both  to  the 
resubmission  of  denied  claims  and  to 
supplemental  claim  submissions.  The 
Department  has  been  attempting  to 
streamline  and  standardize  claim 
processing  for  both  the  lenders  and 
HUD.  but  it  is  evident  from  the 
comments  that  more  needs  to  be  done. 
The  recommendation  for  a  time  limit  on 
HUD  claims  processing  appears 
reasonable  on  the  surface;  however,  the 


ebb  and  flow  in  claims  volume  and  the 
uncertainties  in  staffing  levels  would 
make  any  such  time  limit  unworkable. 

The  proposed  rule  also  would  amend 
S  201.54(e)  to  state  that,  upon 
notification  to  the  lender  that  the 
obligation  may  not  be  either  valid  or 
enforceable  against  the  borrower,  the 
Department  may  (a)  deny  the  claim  and 
reassign  the  note  to  the  lender,  or  (b) 
require  that  the  lender  repurchase  a  paid 
claim  and  accept  reassignment  of  the 
note.  This  amendment  is  to  clarify  the 
regulatory  language  in  §  201.54(e)  and 
does  not  represent  any  change  in  the 
Department's  policy  that  it  is  the 
lender's  responsibility  to  resolve  any 
issue  of  validity  or  enforceability  of  the 
loan  obligation,  whether  the  issue  is 
identified  before  or  after  a  claim  is  paid. 

Only  one  comment  was  received  on 
this  amendment,  requesting  clarification 
for  those  cases  where  State  law 
prohibits  both  a  foreclosure  and  a 
deficiency  judgment,  so  that  a  valid  and 
enforceable  deficiency  judgment  cannot 
be  assigned  to  the  Department.  The 
Department's  position,  which  is  stated  in 
§§  201.51  (a)(2)  and  (b)(1)  as  amended 
by  this  rule,  is  that  the  lender  must  take 
all  actions  necessary  under  State  or 
local  law  to  preserve  its  rights,  if  any,  to 
obtain  a  valid  and  enforceable 
deficiency  judgment  against  the 
borrower.  In  the  situation  raised  by  the 
commenter,  the  lender  does  not  have 
any  such  rights,  and  therefore,  the 
lender  has  complied  with  the 
regulations.  Since  there  were  no  other 
comments  on  this  amendment,  it  is  being 
adopted  essentially  as  it  appeared  in  the 
proposed  rule,  except  for  some  clarifying 
changes. 

Finally,  the  proposed  rule  would 
amend  §  201.55(b)(2)  to  eliminate  the 
present  language  authorizing  the 
payment  of  interest  for  three  additional 
months  beyond  the  date  of  default,  if  the 
Secretary  finds  good  cause  for  the 
extension.  This  provision  has  never 
been  used  in  the  five  years  since  it  was 
added  to  the  regulations,  and  the 
Department  sees  no  need  for  its 
retention.  No  comments  were  received 
on  this  amendment,  and  it  is  being 
adopted  without  change. 

Insurance  Coverage  Reserve  Accounts 

The  proposed  rule  would  amend 
§§  201.32  (a)  and  (b)  to  eliminate  the 
present  requirement  for  a  ten  peicent 
annual  deduction  from  a  lender's 
insurance  coverage  reserve  account 
after  the  lender  has  held  a  Title  I 
contract  of  insurance  for  more  than  five 
years.  In  its  place,  the  Department 
proposed  that  the  lender's  reserves  be 
adjusted  for  loans  that  are  reported  as 
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paid-in-full  and  loans  that  have  reached 
maturity.  The  amount  of  the  adjustment 
would  be  the  amount  originally  credited 
to  the  reserve  account  when  the  loan 
was  originated  or  purchased  from 
another  lender.  The  Department 
believed  that  this  was  a  more  equitable 
approach  than  the  present  annual 
deduction,  and  would  result  in  the 
lender  having  more  reserves  available  at 
any  time  for  the  payment  of  claims. 

Seventeen  comments  were  received 
on  this  proposal,  nearly  all  of  them 
critical  of  its  potentially  negative  impact 
on  the  reserves  that  would  be  available 
for  the  payment  of  claims.  A  majority  of 
the  commenters  recommended  that  the 
present  system  of  a  10-percent  annual 
adjustment  be  retained  because  its 
impact  is  predictable  and  quantifiable. 
Several  commenters  were  supportive  of 
the  Department's  efforts  to  find  a  more 
equitable  method  for  adjusting  the 
insurance  reserves,  but  did  not  believe 
that  the  proposed  approach  would  work. 
Two  of  these  commenters  submitted 
detailed  examples  to  illustrate  why  they 
believe  the  Department's  proposal  is 
flawed  and  would  result  in  the  reserve 
account  of  many  lenders  being  reduced 
to  zero  long  before  their  loan  portfolios 
have  paid  out. 

Based  on  the  comments  received  on 
this  proposal,  the  Department  has 
decided  not  to  implement  any  change  in 
the  method  of  adjusting  insurance 
reserves  at  the  present  time.  It  is 
apparent  that  further  analysis  is  needed 
to  meet  the  Department's  objective  of  a 
more  equitable  and  rational  method  of 
adjusting  insurance  reserves  to  reflect 
changes  in  the  lender's  portfolio. 

Several  commenters  recommended 
that  the  Department  convert  Title  I  to  a 
loan-by-loan  coinsurance  program  and 
eliminate  the  need  for  maintaining 
reserve  accounts.  The  Department  does 
not  have  the  statutory  authority  to  make 
this  change,  since  Title  I  of  the  National 
Housing  Act  limits  the  payment  of 
insurance  benefits  to  any  lender  to  10 
percent  of  the  total  amount  of  that 
lender's  loan  portfolio. 

The  proposed  rule  also  would  amend 
§  201.32(a)  to  provide  for  the 
establishment  of  separate  contracts  of 
insurance  with  separate  reserve 
accounts  for  lenders  making  both 
property  improvement  and 
manufactured  home  loans.  In  addition, 
an  amendment  to  §  201.32(d)(1)  would 
permit  the  Secretary  to  earmark 
reserves  transferred  from  another  lender 
when  a  determination  is  made  that  it  is 
in  the  Secretary's  interest  to  do  so.  No 
comments  were  received  on  the  first 
proposal,  and  the  only  comment  on  the 
second  proposal  supported  the 
earmarking  of  reserves  on  loans  or  pools 


of  loans.  Therefore,  the  two 
amendments  are  being  adopted  without 
change  from  the  proposed  rule. 

Waiver  Provisions 

The  proposed  rule  would  amend 
§  201.5  so  that  the  present  waiver 
provision  would  be  limited  to  situations 
where  a  lender  is  in  noncompliance  with 
the  regulations,  which  more  closely 
tracks  the  statutory  language  in  section 
2(e)  of  the  National  Housing  Act.  In 
addition,  (201.5  would  be  amended  to 
provide  that  the  Secretary  may  waive 
any  regulatory  provision,  subject  to 
statutory  limitations,  if  the  Secretary 
finds  that  application  of  such  provision 
would  adversely  affect  achievement  of 
the  purposes  of  the  Act.  No  comments 
were  received  on  this  proposal,  and  it  is 
being  adopted  without  change. 

Debt  Collection  Requirements 

The  proposed  rule  would  add  a  new 
subpart  G  to  part  201.  consisting  of 
S9  201.60  through  201.63.  This  new 
subpart  would  codify  existing  Title  I 
debt  collection  practice  and  procedures, 
and  would  be  applicable  to  debts  owed 
to  the  Department  by  defaulted 
borrowers  and  by  lenders  as  a  result  of 
repurchase  demands  and  unpaid 
insurance  charges.  In  the  case  of  debts 
owed  by  defaulted  borrowers.  S  201.61 
would  establish  the  principal  amount  of 
the  debt,  usually  referred  to  as  the  "legal 
debt."  and  {  201.62  would  establish  the 
basis  for  the  collection  of  interest, 
penalties,  and  administrative  costs  in 
connection  with  the  debt. 

No  comments  were  received  on  the 
proposed  debt  collection  requirements. 
However,  the  Department  has  decided 
to  defer  publication  of  a  new  subpart  G 
at  this  time,  pending  receipt  of  a  ruling 
from  the  Comptroller  General  of  the 
United  States  on  the  proper  methods  of 
calculating  initial  debt  owed  by  a 
borrower  to  the  Department  in 
connection  with  a  defaulted  Title  I  loan, 
and  the  proper  method  of  assessing 
interest  on  that  debt. 

Property  Improvement  Loan  Reforms 

The  proposed  rule  contained  a 
number  of  changes  that  would  be  made 
to  the  property  improvement  loan 
program  in  the  areas  of  equity 
requirements  for  certain  loans, 
completion  certificates  for  direct  loans, 
property  inspections,  and  proceeding 
against  the  loan  security. 

Equity  Requirements  for  Certain  Loans 

The  proposed  rule  would  add  a  new 
S  201.20(a)(3)  and  would  amend 
S  201.28(a)(1)  to  require  that,  for  any 
property  improvement  loan  in  excess  of 
$5,000.  the  borrower  shall  have  equity  in 


the  property  being  improved  at  least 
equal  to  the  loan  amount.  Acceptable 
procedures  for  determining  the  market 
value  of  the  property  and  evaluating 
whether  the  borrower  has  su^icient 
equity  in  the  property  would  be 
established  by  the  Secretary,  and 
lenders  would  be  given  notice  of  the 
procedures. 

A  total  of  127  comments  were 
received  on  this  proposal,  far  more  than 
on  any  other  provision  in  the  proposed 
rule.  All  of  the  commenters  expressed 
opposition  to  the  proposal  as  written. 
More  than  two-thirds  of  the  commenters 
stated  that  an  equity  requirement  is  not 
appropriate  for  Title  I  property 
improvement  loans,  which  are<consumer 
loan  transactions  where  the  key 
determinant  is  the  creditworthiness  of 
the  borrower,  not  the  borrower's  equity 
position  in  the  property  being  improved. 

Many  commenters  expressed  concern 
that  the  equity  requirement  would 
preclude  the  very  borrowers  that  the 
Title  I  program  was  intended  to 
benefit — first-time  homebuyers  and  low- 
and  moderate-income  borrowers.  A 
majority  of  the  commenters  pointed  out 
that  the  equity  requirement  would 
eliminate  many  borrowers  who  had 
purchased  their  homes  with  low 
downpayments  under  FHA's  home 
mortgage  program  and  have  not  been  in 
them  long  enough  to  build  up  much 
equity.  The  same  problem  exists  with 
veterans  who  bought  homes  under  the 
VA  guarantee  program,  which  requires 
little  or  no  downpayment. 

Several  commenters  expressed 
concern  that  the  Title  I  program  would 
no  longer  be  available  for  use  by  State 
and  local  government  agencies  in 
connection  with  housing  assistance  and 
neighborhood  revitalization  efforts.  A 
number  of  State  and  local  housing  and 
community  development  agencies  use 
the  Title  I  program  in  conjunction  with 
interest  subsidies,  supplemental  loans, 
and  urban  homesteading  programs  to 
assist  low-  and  moderate-income 
families  and  individuals.  Thus, 
imposition  of  an  equity  requirement 
would  have  a  disproportionate  effect  on 
less  affluent  neighborhoods  where  the 
homes  could  most  benefit  from  the 
program. 

A  majority  of  the  commenters  also 
pointed  out  that  the  equity  requirement 
would  penalize  borrowers  living  in 
economically  depressed  areas  where 
property  values  have  leveled  off  or 
fallen,  such  as  the  "oil  patch"  States  and 
some  metropolitan  inner  cities.  It  is  in 
these  kinds  of  areas  where  Title  I  has 
been  most  beneficial  in  assisting 
borrowers  who  are  trying  to  rehabilitate 
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their  homes,  but  do  not  have  much 
equity  in  the  property. 

A  majority  of  the  commenters 
expressed  serious  doubts  about  whether 
an  equity  requirement  would  be  of  any 
value  in  reducing  defaults.  They 
maintain  that  loan  defaults  are  most 
often  a  result  of  divorce,  loss  of 
employment,  or  catastrophic  illness,  and 
the  fact  that  the  borrower  has  some 
equity  in  the  property  does  nothing  to 
mitigate  the  real  causes  of  the  default. 
Several  commenters  indicated  that, 
unless  the  property  has  a  market  value 
at  least  20  percent  above  the 
outstanding  loan  balances  on  the 
property,  foreclosure  by  the  lender  or 
HUD  will  probably  result  in  a  loss,  due 
to  the  time  required  to  foreclose  and 
dispose  of  the  property  and  the  cost  of 
carrying  the  senior  liens. 

A  number  of  commenters  also 
indicated  that  determining  the  market 
value  of  the  home  will  be  costly  and 
time-consuming  for  borrowers  and 
lenders.  With  new  Federal  and  State 
rules  on  the  approval  and  licensing  of 
appraisers,  it  can  be  expected  that  the 
cost  of  appraisals  will  increase,  and  a 
S200  to  S300  fee  for  an  appraisal  is 
unreasonable  on  property  improvement 
loans  as  small  as  $5,000. 

Finally,  a  number  of  commenters 
recommended  that,  if  the  Department  is 
insistent  on  having  an  equity 
requirement,  it  should  be  applicable 
only  to  loans  above  the  present  single 
family  loan  limit  of  $17,500  (assuming 
that  the  Department  is  planning  to 
increase  that  limit  to  $25,000  as 
authorized  in  the  Cranston-Gonzalez 
National  A^ordable  Housing  Act). 
Several  commenters  also  recommended 
that  consideration  be  given  to  permitting 
title  examination  costs  and  appraisal 
fees  to  be  fmanced  with  the  loan 
proceeds. 

The  Department  has  giyen  serious 
consideration  to  all  of  the  comments  and 
concerns  expressed  about  this  proposal, 
and  agrees  that  to  require  equity  for  all 
property  improvement  loans  over  $5,000 
would  be  unreasonable  and 
burdensome.  At  the  same  time,  the 
Department  is  concerned  about  the 
Department's  exposure  to  claim  losses 
on  larger-sized  loans,  as  those  loans 
become  a  larger  share  of  the  outstanding 
portfolio.  Therefore,  the  Department  has 
revised  S§  201.20(a)(3)  and  201.26(a)(1) 
to  require  that,  for  any  property 
improvement  loan  or  combination  of 
such  loans  on  the  same  property  with  a 
total  principal  balance  in  excess  of 
$15,000,  the  borrower  must  have  equity 
in  the  property  being  improved  at  least 
equal  to  the  loan  amount.  However,  this 
requirement  would  not  be  applicable  to 
any  loan  originated  by  or  on  behalf  of  a 


governmental  institution  to  provide 
assistance  to  a  low-  or  moderate-income 
family  or  individual.  As  defined  in 
§  202.2(e),  the  term  "governmental 
institution"  includes  any  Federal,  State 
or  municipal  agency,  and  thus,  these 
agencies  are  exempt  from  the  equity 
requirement  on  Title  I  loans  that  provide 
assistance  to  low-  and  moderate-income 
families  and  individuals. 

As  previously  noted,  several 
commenters  recommended  that  the 
costs  of  title  examination  and  appraisal 
fees  be  allowed  to  be  financed  with  the 
loan  proceeds,  to  reduce  the  borrower's 
upfront  costs  and  make  the  equity 
requirement  less  onerous.  In  response, 
the  Department  has  revised 
S  201.25(b)(1)  to  include  title 
examination  costs  and  appraisal  fees  in 
the  list  of  fees  and  charges  that  may  be 
financed  with  the  proceeds  of  a  property 
improvement  loan:  however,  appraisal 
fees  are  only  eligible  for  financing  if 
incurred  in  connection  with  a  loan  or 
combination  of  loans  on  the  same 
property  with  a  total  principal  balance 
in  excess  of  $15,000. 

Completion  Certificates  for  Direct 
Loans 

The  proposed  rule  would  amend 
§  201.40(b)  to  delete  a  requirement  that 
the  contractor  or  seller  must  sign  the 
completion  certificate  on  a  direct 
property  improvement  loan.  The 
Department  had  concluded  that  this 
procedure  imposed  an  unwarranted 
requirement  on  the  contractor  or  seller 
to  certify  that  the  property 
improvements  were  eligible  under  the 
Title  I  regulations,  when  the  contractor 
or  seller  was  not  a  party  to  the  loan 
transaction.  This  section  would  also  be 
amended  to  require  that,  if  the  borrower 
fails  to  submit  a  completion  certificate 
within  the  time  limits  specified  in  this 
section,  an  on-site  inspection  must  be 
conducted  by  the  lender  or  its  agent  to 
verify  the  eligibility  of  the  improvements 
and  determine  whether  the 
improvements  have  been  completed. 

No  comments  were  received  on  these 
amendments,  and  they  are  being 
adopted  as  published  in  the  proposed 
rule,  except  for  some  minor  changes  in 
wording. 

Property  Irispections 

The  proposed  rule  would  amend 
§  201.40(b)(2)  to  eliminate  the 
requirement  for  an  on-site  inspection  on 
any  property  improvement  loan  under 
$7,500;  however,  it  would  be  retained  for 
all  direct  property  improvement  loans  of 
$7,500  or  more.  In  addition,  the  proposed 
rule  would  require  the  lender  or  its 
agent  to  conduct  an  on-site  inspection 
for  any  dealer  property  improvement 


loan  of  $7,500  or  more,  to  be  carried  out 
prior  to  the  disbursement  of  funds  to  the 
dealer. 

Only  one  comment  was  received  on 
the  proposal  to  eliminate  the  inspection 
requirement  for  loans  under  $7,500, 
recommending  that  an  inspection  be 
required  on  all  dealer  loans,  regardless 
of  the  amount.  The  Department  has  no 
objection  if  a  lender  wishes  to  conduct 
inspections  on  all  dealer  loans,  but  that 
decision  should  be  up  to  the  lender. 

A  total  of  86  comments  were  received 
on  the  proposal  to  require  that 
inspections  be  conducted  on  all  dealer 
loans  of  $7,500  or  more  prior  to  loan 
disbursement,  rather  than  after 
disbursement  as  required  by  the  present 
regulations.  All  of  the  comments  were 
opposed  to  requiring  a  pre-disbursement 
inspection;  some  of  the  objections  raised 
included  the  need  for  additional  staffing 
to  carry  out  the  inspection  quickly,  the 
travel  distances  involved  to  reach  the 
improved  properties,  and  scheduling 
problems  with  borrowers  who  are 
working  out  of  the  home  during  regular 
business  hours.  While  these  same 
factors  are  involved  whether  inspections 
are  conducted  before  or  after 
disbursement,  the  Department  agrees 
that  staffing,  scheduling  and  distance 
factors  are  more  significant  when  the 
improvements  have  been  completed  to 
the  borrower's  satisfaction  and  the 
dealer  is  waiting  to  be  paid. 

Many  of  the  commenters  supported  a 
procedure  of  conducting  a  pre- 
disbursement  telephone  interview  with 
the  borrower  to  determine  that  the  work 
was  completed  to  the  borrower's 
satisfaction,  and  a  few  commenters 
suggested  that  the  completion  certificate 
should  eliminate  the  need  for  an  on-site 
inspection.  However,  past  experience 
has  shown  that  some  dealers  have  had 
borrowers  sign  completion  certificates 
in  advance,  in  spite  of  clear  warnings  on 
the  certificate  not  to  sign  it  until  the 
work  is  completed.  Dealers  have  also 
been  known  to  coach  borrowers  to  give 
the  "right"  answers  in  telephone 
interviews.  In  the  Department's  view, 
neither  of  these  approaches  is  an 
adequate  substitute  for  having  a 
representative  of  the  lender  determine 
on-site  that  the  terms  and  conditions  for 
the  loan  have  been  met. 

Because  of  the  staffing,  scheduling 
and  distance  problems  cited  earlier,  the 
Department  has  decided  to  retain  the 
present  post-disbursement  inspection 
requirement  for  all  property 
improvement  loans  of  $7,500  or  more. 
However,  the  lender  or  its  agent  must 
complete  the  inspection  on  all  dealer 
loans  within  60  days  after  the  date  of 
disbursement.  .On  direct  loans,  the 
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lender  or  its  agent  must  complete  the 
inspection  within  60  days  after  receipt  of 
the  completion  certificate  from  the 
borrower,  or  as  soon  as  the  lender  . 
determines  that  the  borrower  is 
unwilling  to  cooperate  in  submitting  a 
completion  certificate.  If  the  borrower 
will  not  cooperate  in  permitting  an  on- 
site  inspection,  the  lender  shall  report 
4hat  fact  to  the  Secretary.  These 
requirements  are  contained  in  a  new 
9  201.40(c). 

Proceeding  Against  the  Loan  Security 

The  proposed  rule  would  amend 
SS  201.51(a)  (1)  and  (2)  to  permit  the 
lender  to  proceed  against  the  secured 
property  and  later  submit  an  insurance 
claim  if  the  lender  (a)  obtains  a  HUD- 
approved  appraisal  of  the  property,  (b) 
proceeds  against  the  secured  property  in 
compliance  with  all  applicable  State  and 
local  laws,  and  (c)  takes  all  actions 
necessary  to  preserve  its  rights  to  obtain 
a  valid  and  enforceable  deficiency 
judgment  against  the  borrower.  The 
Department  expected  that  giving  lenders 
the  opportunity  to  pursue  foreclosure 
and  also  file  a  claim  for  any  deficiency 
would  reduce  claim  losses  for  both 
lenders  and  the  Department. 

Only  two  comments  were  received  on 
this  proposal.  One  commenter 
recommended  that  the  amount  of  any 
deficiency  balance  be  limited  to  the 
original  loan  amount,  so  that  the 
Department  is  not  faced  with  paying  a 
claim  that  is  larger  than  it  would  have 
been  without  foreclosure.  The  other 
commenter  suggested  that  the  proposed 
amendment  be  revised  to  deal  with 
those  States  where  a  foreclosure  against 
the  property  precludes  the  lender's 
having  any  right  to  a  deficiency 
judgment  against  the  borrower. 

In  response  to  these  comments,  the 
Department  has  revised  9  201.51(a)(2)  to 
require  that  the  lender  obtain  the  prior 
approval  of  the  Secretary  before 
proceeding  against  the  secured  property. 
The  Secretary's  decision  will  be  based 
upon  all  relevant  factors,  including  but 
not  limited  to  the  appraised  value  and 
the  amount  of  all  outstanding  loan 
obligations  on  the  property,  the 
estimated  costs  of  foreclosure  and 
disposition,  and  the  anticipated  time  to 
dispose  of  the  property.  In  proceeding 
against  the  property,  the  lender  must 
comply  with  all  applicable  State  and 
local  laws  and  take  all  actions 
necessary  to  preserve  its  rights,  if  any, 
to  obtain  a  valid  and  enforceable 
deficiency  judgment  against  the 
borrower. 

Manufactured  Home  Loan  Reforms 

The  proposed  rule  contained  a 
number  of  changes  that  would  be  made 


to  the  manufactured  home  loan  program 
in  the  areas  of  nonfinanceable  items, 
site  inspections,  refinancing  of 
combination  loans,  proceeding  against 
the  loan  security,  and  maximum  loan 
amounts  for  repossessed  homes. 

Nonfinanceable  Items 

The  proposed  rule  would  amend 
99  201.10(b)(1)  and  (d)(1)  to.prohibit  the 
cost  of  itemized  specialty  items  from 
being  included  in  the  calculation  of  the 
maximum  loan  amount.  Section  201.2(ii), 
which  would  also  be  deleted,  defines 
"specialty  items"  as  including  extended 
warranty  or  service  contracts  and  the 
purchase  of  wheels  and  axles.  The 
rental  of  wheels  and  axles  would 
continue  to  be  eligible  for  financing. 

Nine  comments  were  received  in 
opposition  to  the  proposal  to  exclude  the 
cost  of  extended  warranties  and  service 
contracts  from  the  maximum  loan 
amount  calculation.  The  commenters 
maintained  that  extended  warranties 
and  service  contracts  protect  the 
lender's  security  interest,  add  value  to 
the  home,  make  resale  more  feasible, 
and  protect  the  subsequent  purchaser. 
They  indicated  that  borrowers  who 
cannot  finance  these  items  will 
generally  not  purchase  the  coverage 
separately,  and  when  problems  occur, 
the  resulting  costs  could  force  the 
homeowner  into  default  and  foreclosure. 

The  Department  has  found  that 
extended  warranties  and  service 
contracts  are  seldom  financed  to  any 
great  degree  as  part  of  Title  I  loans,  and 
therefore,  the  elimination  of  these  items 
should  not  have  a  major  impact.  The 
borrower  who  wishes  to  purchase  such 
coverage  is  not  precluded  from  doing  so. 
as  long  as  the  premiums  are  not 
included  in  the  maximum  loan  amount 
calculation.  Therefore,  the  proposal  to 
exclude  the  cost  of  extended  warranties 
and  service  contracts  from  the 
maximum  loan  amount  calculation  is 
being  adopted  without  change. 

Seven  commenters  opposed  the 
Department's  proposal  that  the  cost  of 
purchasing  wheels  and  axles  be 
excluded  from  the  maximum  loan 
amount  calculation.  Many  of  the 
commenters  recommended  that  the 
Department  delay  the  implementation  of 
this  change  to  give  time  for  further  study 
of  how  it  would  work.  They  pointed  out 
that  there  is  no  industry-wide  rental 
system,  and  even  though  some 
reconditioned  wheels  and  axles  are 
used  in  the  construction  process, 
manufacturers  are  not  in  the  business  of 
renting  them.  For  a  rental  system  to 
work,  manufacturer*  will  have  to 
determine  the  cost  of  providing  the 
wheels  and  axles  until  homes  are 
ultimately  sited,  and  implement*.  •  • 
.     :•.'...     -  ■  t 


retrieval  system  for  returning  the  wheels 
and  axles  to  the  factory.  As  an 
alternative  to  making  this  change, 
several  commenters  suggested  that  the 
Department  require  that  a  strongly 
worded  warning  be  furnished  to  the 
borrower  about  the  consequences  of 
removing  the  wheels  and  axles. 

The  Department  notes  that  the 
placement  certificate  executed  by  the 
borrower  already  contains  a 
certification  that  the  wheels  and  axles 
will  not  be  sold  or  disposed  of  without 
the  lender's  permission.  However,  a  1988 
audit  of  the  manufactured  home  loan 
program  by  HUDs  Office  of  Inspector 
General  found  that  the  practice  of 
wheels  and  axles  being  sold  by  the 
borrower  was  growing.  In  its  response 
to  the  audit  report,  the  Department 
stated  that,  given  the  small  dollar 
amounts  involved  and  the  uncertainties 
of  proving  whether  the  wheels  and  axles 
were  removed  by  the  dealer  and  the 
borrower,  it  would  be  difficult  to 
prosecute  such  violations  of  the 
regulations  under  the  U.S.  Criminal 
Code.  However,  the  Department 
indicated  that  the  problem  of  false 
certifications  could  be  prevented  by 
eliminating  the  purchase  of  wheels  and 
axles  as  an  item  that  could  be  financed. 

The  trade  associations  representing 
the  manufactured  housing  industry  have 
been  aware  for  some  time  that  a 
prohibition  against  the  purchase  of 
wheels  and  axles  was  included  in  the 
Department's  proposed  regulatory 
agenda,  and  the  Department  believes 
that  the  manufactured  housing  industry 
has  had  ample  time  to  determine  how  it 
will  cope  with  this  prohibition. 
Therefore,  the  proposal  is  being  adopted 
without  change. 

The  proposed  rule  also  would  amend 
9  201.25(b)(2)  to  prohibit  the  financing  of 
any  premiums  for  hazard  insurance, 
secured  interest  protection  insurance, 
flood  insurance,  extended  warranty 
coverage,  or  extended  service  contracts 
on  the  manufactured  home,  whether 
offered  by  the  manufacturer  or  the 
dealer.  At  the  present  time,  premiums 
paid  by  the  borrower  for  up  to  three 
years  of  such  coverage  may  be  included 
in  the  loan  amount,  as  long  as  their 
inclusion  does  not  cause  the  maximum 
loan  amount  specified  in  9  201.10  to  be 
exceeded. 

In  the  preamble  to  the  proposed  rule, 
the  Department  indicated  that  it  had 
conducted  an  extensive  evaluation  of 
the  "soft  costs"  that  are  typically 
included  in  the  loan  amount,  but  add 
little  or  no  value  in  the  event  that  the 
borrower  defaults  on  the  loan  and  the 
home  must  be  repossessed.  Some  of 
these  cost  items  (transportation,  set-up. 
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skirting,  air  conditioning,  and  sales 
taxes)  are  needed  to  make  the  home 
usable  and  livable,  and  they  usually 
cannot  be  deferred  or  paid  for  in  some 
other  way.  If  these  cost  items  could  not 
be  financed,  the  borrower  would  have 
no  choice  except  to  pay  for  them  in 
cash,  thereby  increasing  what  is  ah^ady 
a  substantial  downpayment.  In  the  case 
of  premiums  for  hazard  insurance,  flood 
insurance,  extended  warranties  and 
service  contracts,  the  Department 
expressed  the  view  that  these  items  are 
generally  payable  on  an  annual  basis, 
and  could  be  eliminated  from  the  loan 
without  severely  impacting  on  the 
borrower's  cash  investment  in  the 
manufactured  home. 

Eleven  comments  were  received  in 
opposition  to  this  proposed  amendment, 
particularly  the  prohibition  against 
financing  hazard  insurance  and  flood 
insurance  premiums.  Most  of  the 
commenters  stated  that  excluding 
hazard  insurance  coverage  as  an  eligible 
item  for  Financing  would  increase  the 
Department's  losses  on  insurance 
claims,  not  reduce  them.  The 
commenters  challenged  the 
Department's  assertion  that  these  costs 
could  be'eliminated  from  the  loan 
without  severely  impacting  on  the 
borrower's  cash  investment.  They 
pointed  out  that,  in  addition  to  a 
minimum  cash  downpayment  of 
approximately  ten  percent  of  the 
purchase  price  of  the  home,  the 
borrower  will  have  to  make  a 
substantial  cash  investment  to  obtain 
hazard  insurance  coverage  (and  flood 
insurance,  where  required)  for  at  least 
the  first  year.  Several  commenters 
recommended  that,  at  a  minimum,  the 
Department  should  permit  the  first  year 
of  hazard  insurance  and  flood  insurance 
premiums  to  be  included  in  the  loan 
amount. 

The  Department  has  reviewed  and 
considefed  the  comments  received  in 
response  to  the  current  proposal,  as  well 
as  the  26  comments  received  in  response 
to  an  earlier  proposed  rule  published  in 
the  Federal  Register  on  August  15, 1988 
(53  PR  30697),  in  which  the  Department 
had  proposed  to  reduce  the  number  of 
years  of  hazard  insurance  coverage  that 
could  be  financed  from  three  years  to 
one  year.  The  Department  has  decided 
tp  revise  S  201.25(b)(2)  to  permit  the  loan 
amount  to  include  the  cost  of  premiums 
for  hazard  insurance  and  secured 
interest  protection  coverage  for  the  first 
year  of  the  loan  term,  including 
premiums  for  flood  insurance  where 
apphcable. 

The  Department  shares  the  concern  of 
many  lenders  that  limiting  the  financing 
of  hazard  insurance  to  one  year  may 


create  problems  when  the  premiums  for 
the  second  and  subsequent  years  come 
due.  To  ensure  that  hazard  insurance  is 
maintained  at  an  adequate  level,  the 
Department  strongly  recommends  that 
lenders  establish  escrow  accounts  to 
receive  regular  installment  payments 
from  borrowers  and  to  pay  the 
premiums  for  such  coverage,  including 
premiums  for  flood  insurance  where 
applicable.  In  a  future  rulemaking,  the 
Department  expects  to  propose  an 
amendment  to  the  regulations  to  require 
that  lenders  establish  and  maintain 
escrow  accounts  to  pay  for  hazard 
insurance  and  flood  insurance 
premiums.  While  the  primary  purpose  of 
these  escrow  accounts  would  be  to 
ensure  that  funds  are  accumulated  for 
the  payment  of  hazard  insurance 
premiums,  the  Department  has  no 
objection  to  their  use  for  other  purposes, 
such  as  the  payment  of  real  property  or 
personal  property  taxes  or  loan 
insurance  premiums. 

Site  Inspections 

The  proposed  rule  would  add  a  new 
§  201.26(b)(6)  to  require  that  the  lender 
or  its  agent  conduct  a  site-of-placement 
inspection  in  connection  with  any 
manufactured  home  purchase  loan  or 
combination  loan.  This  inspection  would 
be  conducted  prior  to  the  disbursement 
of  funds  to  the  dealer  or  seller,  or  before 
final  approval  in  the  case  of  a 
previously  uninsured  loan  being 
refinanced  under  Title  I.  The  purpose  of 
the  inspection  would  be  to  verify  that  (a) 
the  terms  and  conditions  of  the  purchase 
contract  have  been  met;  (b)  the 
manufactured  home  and  any  itemized 
options  and  appurtenances  have  been 
delivered  and  installed;  (c)  the 
manufactured  home  has  been  properly 
erected  or  installed  on  the  homesite 
without  any  structural  damage  or  other 
defects  resulting  from  its  transportation 
or  installation,  and  all  plumbing, 
mechanical  and  electrical  systems  are 
fully  operational;  and  (d)  for  any  dealer 
loan,  the  placement  certificate  executed 
by  the  borrower  and  the  dealer  is  in 
order. 

Eight  comments  were  received  on  this 
issue,  all  of  them  stating  that  the 
requirement  for  a  pre-disbursement 
inspection  would  be  burdensome  and 
costly.  Their  objections  were  similar  to 
those  raised  by  commenters  on  the 
proposal  for  pre-disbursement 
inspection  on  property  improvement 
loans  (i.e.,  the  need  for  additional 
staffing  to  carry  out  the  inspection 
quickly,  the  travel  distances  involved  to 
reach  homesites.  and  scheduling 
problems  with  borrowers  who  are 
working  out  of  the  home  during  regular 
business  hours].  A  few  commenters  also 


expressed  a  concern  that  the 
Department  seemed  to  be  requiring  an 
engineering  inspection  of  the  home's 
installation,  which  would  be  very  costly. 
Several  commenters  suggested  that  a 
better  solution,  given  the  concerns 
raised  above,  would  be  to  require  a 
telephone  interview  with  the  borrower 
prior  to  loan  disbursement,  followed  by 
an  on-site  inspection  within  60  days 
after  disbursement. 

As  noted  earlier  in  the  discussion  of 
property  improvement  loan  inspections, 
many  of  the  factors  being  brought  up  as 
obstacles  exist  whether  the  inspection  is 
conducted  before  or  after  disbursement 
However,  the  commenters  do  raise  a 
legitimate  concern  that  staffing, 
scheduling  and  distance  factors  are 
more  significant  when  the  home  has 
been  dehvered  and  installed  to  the 
borrower's  satisfaction  and  the  dealer  is 
waiting  to  be  paid. 

Therefore,  the  Department  has 
decided  to  establish  a  new  S  201.40(d)  to 
require  that,  for  any  loan  involving  the 
sale  of  a  manufactured  home  by  a 
dealer,  the  lender  (or  an  agent  of  the 
lender  that  is  not  a  manufactured  home 
dealer)  must  conduct  a  site-of-placement 
inspection  within  60  days  after  the  date 
of  disbursement.  The  inspection  will  be 
to  verify  that  (a)  the  terms  and 
conditions  of  the  purchase  agreement 
have  been  met;  (b)  the  manufactured 
home  and  any  itemized  options  and 
appurtenances  have  been  delivered  and 
installed;  and  (c)  the  placement 
certificate  executed  by  the  borrower  and 
the  dealer  is  in  order. 

The  Department  has  also  revised 
S  201.26(b)(6)  so  that  it  applies  only  to 
inspections  in  connection  with  direct 
loans  for  the  purchase  of  a 
manufactured  home  or  a  home  and  lot. 
In  these  situations,  the  lender  (or  an 
agent  of  the  lender  that  is  not  a 
manufactured  home  dealer)  must 
conduct  the  inspection  prior  to  loan 
disbursement,  to  verify  that  (a)  the 
terms  and  conditions  of  the  purchase 
contract  have  been  met;  (b)  the 
manufactured  home  and  any  itemized 
options  and  appurtenances  have  been 
delivered  and  installed;  and  (c)  the 
manufactured  home  has  been  properly 
erected  or  installed  on  the  homesite 
without  any  apparent  structural  damage 
or  other  serious  defects  resulting  from 
its  transportation  or  installation,  and  all 
plumbing,  mechanical  and  electrical 
systems  are  fully  operational. 

Refinancing  of  Combination  Loans 

The  proposed  rule  would  add  new 
S9  201.10(f)(5)  and  201.11(c)(4)  and 
would  amend  SS  201.19(a)(3). 
201^(b)(l)  and  201.23(d)  to  permit  the 
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proceeds  of  a  combination  loan  to  be 
used  for  the  purchase  of  a  manufactured 
home  lot  in  connection  with  the 
refinancing  of  a  manufactured  home 
already  owned  by  the  borrower. 

Two  comments  were  received  in 
support  of  these  changes,  and  they  are 
being  adopted  without  change  from  the 
proposed  rule. 

Proceeding  Against  the  Loan  Security 

The  proposed  rule  would  redesignate 
§  201.51(bKl)  as  §  2(n.51(b)(2)  and 
would  amend  it  to  require  that  a  visual 
inspection  and  preparation  of  a 
condition  report  be  carried  out  by  the 
tender  or  its  agent  on  all  manufactured 
home  loans  prior  to  foreclosure  or 
repossession.  If  the  lender  determines 
that  the  borrower  had  abandoned  the 
property,  the  lender  would  be  expected 
to  take  immediate  steps  to  secure  and 
preserve  the  property,  and  would  not 
have  to  send  a  notice  of  default  and 
acceleration  to  the  parties  who  are 
liable  for  the  repayment  of  the  loan, 
unless  required  to  do  so  by  State  law. 

No  comments  were  received  on  this 
amendment.  The  Department  has 
determined  that  it  should  retain  the 
present  requirement  that  a  notice  of 
default  and  acceleration  be  sent  to  the 
borrower,  even  in  cases  where  it  is 
evident  that  the  property  has  been 
abandoned.  At  the  same  time,  the 
Department  recognizes  the  lender's 
responsibility  to  protect  its  interest  in 
the  property  securing  the  loan. 
Therefore,  S  201.51(b)(2)  has  been 
revised  to  provide  that,  if  the  lender 
determines  that  the  property  has  been 
abandoned,  the  lender  may  take  such 
steps  as  are  permitted  under  State  or 
local  law  to  repossess  or  foreclose  upon 
the  property,  without  waiting  for  the 
notice  period  required  under  i  201.50(b) 
to  run. 

The  proposed  rule  also  would  amend 
S  201.51(b)(3)  to  require  that  the  HUD- 
approved  appraisal  of  the  property  be 
performed  on  the  homesite.  unless  the 
site  owner  requests  in  writing  that  the 
home  be  removed  before  the  appraisal 
can  be  performed.  In  a  related  change. 
S  201.55(b)(3)  would  be  amended  to 
explicitly  state  that  the  costs  of  site 
inspection  and  property  appraisal  in 
connection  with  the  repossession  are 
eligible  for  reimbursement  as  part  of  the 
lender's  insurance  claim. 

Two  comments  were  received 
objecting  to  the  requirement  for  an  on- 
site  appraisal.  The  commenters  stated 
that  the  decision  on  whether  to  leave  a 
home  on-site  versus  moving  it  to  a 
dealership  for-resale  is  a  decision  best 
made  by  the  Jender  under  the  partict^r 
Circumstances.  They  also  noted  that  the 
«ite  owner  maybe  s«  uncooperative  that 


the  lender  may  not  be  able  to  obtain  a 
letter  refusing  permission  to  have  the 
home  appraised  and  resold  on-site. 

The  Department  continues  to  believe 
that  lenders  could  do  more  to  obtain 
higher  resale  prices  by  selling  homes  on- 
site,  and  for  this  reason,  the  requirement 
for  an  on-site  appraisal  is  being 
adopted.  However,  it  is  clear  that  a 
lender  cannot  compel  a  site  owner  to 
provide  a  written  request  for  removal  of 
the  home.  Therefore,  $  201.51(b)(3)  has 
been  revised  to  state  that  the  appraisal 
shall  be  performed  on  the  homesite, 
unless  the  site  owner  requires  that  the 
home  be  removed  before  the  appraisal 
can  be  performed.  When  this  occurs,  the 
lendei*  should  document  the  loan  file  as 
to  the  efforts  made  to  seek  cooperation 
from  the  site  owner  and  the  owner's 
response,  whether  written  or  oral. 

Maximum  Loan  Amount  for 
Repossessed  Homes 

The  proposed  rule  would  delete 
SS  201.10(bK3}  and  (d)(3)  from  the 
regulations,  and  would  amend 
§S  201.10(b)(2)  and  (d)(2)  to  indicate  that 
the  maximum  loan  amount  for  all 
existing  manufactured  homes  and  home 
and  lot  combinations  would  be  based 
upon  the  lesser  of  the  purchase  price  or 
the  appraised  value.  The  sections  to  be 
deleted  had  been  included  in  the 
regulations  in  a  belief  that  they  would 
help  prevent  Clow  ball"  appraisals  by 
independent  fee  appraisers,  which 
would  drive  down  the  resale  price  of 
repossessed  or  foreclosed  properties. 
This  is  nd)  longer  a  relevant  issue,  since 
all  appraisals  of  repossessed  or 
foreclosed  units  are  now  carried  out 
under/B  contract  with  the  Department.  In 
addition,  the  Department  has 
determined  that  the  application  of  these 
sections  has  always  resulted  in  the 
purchase  price,  and  not  the  appraised 
value,  being  the  determinant  of  the  loan 
amount.  As  a  consequence,  if  the 
purchase  price  is  higher  than  the 
appraised  value,  the  Department  could 
be  insuring  a  loan  amount  that  is  greater 
than  the  value  of  the  property. 

No  comments  were  received  on  these 
amendments,  and  they  are  being 
adopted  as  published  in  the  proposed 
rule. 

Other  Amendments  to  Part  201 

Increased  Fees  and  Charges 

At  the  request  of  a  number  of 
commenters,  the  Department  has 
reviewed  the  present  allowances  for 
certain  fees  and  charges  that  are 
pennitted  under  the  regulations  to  <>  < :  : 
determine  whether  they  should  be'  <•'  ■  • ' 
increased.  In  the  six  years  since  the 
present  allowances  were  published,' the 


fees  paid  by  lenders  for  on-site 
inspections  and  the  charges  paid  by 
manufactured  home  dealers  for 
transportation,  set-up.  anchoring,  and 
skirting  have  increased  significantly  due 
to  inflation.  In  addition,  the  Department 
has  determined  that  a  S25  handling 
charge  for  the  processing  of  refinancings 
and  modification  agreements  is 
unreasonably  low.  Therefore,  the 
Department  is  making  the  following 
revisions: 

1.  In  S  201.10(b)(1),  the  allowance  for 
transportation,  set-up  and  anchoring 
charges  is  increased  from  $600  to  $750 
per  module,  and  the  allowance  for 
skirting  costs  is  increased  from  $400  to 
$500. 

2.  In  S  201.10(d)(1),  the  allowance  for 
transportation,  set-up  and  anchoring 
charges  is  increased  from  $900  to  $1,200 
per  module. 

3.  In  9  201.25(b)  (1)  and  (2),  the 
allowance  for  inspection  of  the  property 
is  increased  from  $50  to  $75. 

4.  In  8  201.25{c)(10).  the  handling 
charge  to  refinance  or  modify  an 
existing  loan  is  increased  from  $25  to 
$100. 

5.  In  S  201.55(b)(3).  the  allowance  for 
actual  cost  of  removing  and  transporting 
the  manufactured  home  is  increased 

*  from  $600  to  $750  per  module. 

Manufacturer's  Certification 

Two  commenters,  both  trade 
associations  for  the  manufactured 
housing  industry,  raised  an  issue  that 
has  been  unresolved  since  the  Title  I 
.regulations  were  recodified  in  )anuary 
1986.  At  that  time,  the  definition  of 
"manufacturer's  invoice"  in  \  201.2(p) 
(which  is  §  201.2(r)  in  this  rule)  included 
a  manufacturer's  certification  that  is 
required  on  every  invoice  for  a 
manufactured  home  being  financed  with 
a  Title  I  loan.  The  certification  states  in 
relevant  part  as  follows: 

The  undersigned  certifies  under  applicable 
criminal  and  civil  penalties  for  fraud  and 
misrepresentation  that  *  *  *  (3)  except  for 
any  payments  of  volume  incentives  or  special 
benefits  related  to  this  transaction,  all  such 
prices  and  charges  exclude  any  costs  of — and 
the  manufacturer  will  make  no  payments  to 
or  for  the  benefit  of  the  dealer  and/or  home 
purchaser  concerning — trade  association  fees 
or  charges,  discounts,  bonuses,  refunds, 
rebates,  prizes,  loan  discount  points  or  other 
financing  charges,  or  anything  else  of  more 
than  a  nominal  value  of  $10  which  will  inure 
to  the  benefit  of  the  dealer  and/or  home 
purchases  at  any  date. 

After  this  certification  became  part  of 
the  regulations  in  1986,  several 
manufactured  housing  industry  trade 
associations  submitted  a  proposal  to  the 
Department  for  the  use  of  an  FHA 
_tnvoice«upplement.  which  would  allow- 
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manufacturers  to  deduct  from  their 
invoices  any  payments  to  dealers  or 
home  purchasers  that  were  prohibited 
under  the  certification.  These  trade 
associations  pointed  out  that,  at  the  time 
the  invoice  is  issued,  the  manufacturer 
often  does  not  know  whether  the  home 
is  to  be  fmanced  with  a  Title  I  loan,  and 
it  would  be  unreasonable  to  expect 
manufacturers  to  conform  to  the 
Department's  invoicing  requirements 
when  most  manufactured  homes  are  not 
financed  under  Title  I.  The  Department 
agreed  to  the  use  of  the  FHA  invoice 
supplement  so  that  manufacturers  would 
not  have  to  issue  new  invoices  on 
already  completed  homes  being 
financed  with  Title  I  loans.  The  FHA 
invoice  supplement  would  be  attached 
to  and  made  a  part  of  the  original 
invoice,  and  the  manufacturer  would 
make  its  certification  on  the  supplement 

Although  this  procedure  has  been  in 
effect  for  the  past  five  years,  it  is  flawed 
because  the  phrase  "and  the 
manufacturer  will  make  no  payments  to 
or  for  the  benefit  of  the  dealer  and/or 
home  purchaser  concerning"  in  the 
manufacturer's  certification  is  often  not 
true.  Although  such  payments  have  been 
backed-out  of  the  invoice  for  purposes 
of  calculating  the  maximum  loan  amount 
under  S  201.10.  they  nevertheless  may 
have  been  made.  The  commenters  urged 
that  the  Department  resolve  this 
situation  by  deleting  the  phrase  quoted 
above. 

The  Department  agrees  that  some 
change  in  the  certification  is  needed  to 
conform  it  to  the  realities  of  the 
situation.  However,  the  Department  is 
concerned  that  simply  removing  the 
above-quoted  phrase  would  permit  the 
manufacturer  to  make  payments  to  or 
for  the  benefit  of  the  dealer  or  home 
purchaser  which  are  outside  of  the 
invoice,  and  such  payments  could  result 
in  circumvention  of  the  limitations  on 
the  maximum  loan  amount  under 
S  201.10  or  the  minimum  downpayment 
required  of  the  borrower  under  §  201.23. 
Therefore,  the  Department  has  revised 
the  certification  in  S  201.2(r)  by  deleting 
the  phrase,  so  that  item  (3J  of  the 
certification  relates  only  to  the  prices 
and  charges  included  in  the  invoice,  and 
by  adding  a  new  item  (4]  which  states 
that  "the  manufacturer  has  not  made 
and  will  not  make  any  payments  to  or 
for  the  benefit  of  the  dealer  and/or 
home  purchaser  that  are  not  disclosed 
on  this  invoice  or  invoice  supplement" 

Conforming  and  Clarifying  Amendments 

The  Department  has  amended  various 
other  sections  in  Part  201  to  conform 
them  to  the  changes  made  by  this  rule. 
In  addition,  other  changes  have  been 
made  for  the  purpose  of  clarifying  the 


text  of  the  regulations.  Particular 
attention  is  called  to  the  following 
amendments: 

1.  In  9  201.Z  the  term  "debtor"  has 
been  defined  as  the  borrower,  any  co- 
maker or  co-signer,  and  any  assumptor 
who  is  liable  for  the  repayment  of  a 
defaulted  loan  obligation  insured  under 
part  201. 

2.  The  previous  text  of  S  201.4.  which 
provided  for  extending  the  claim  filing 
period  under  certain  circumstances  if 
the  defaulted  borrower  is  a  "person  in 
military  service"  under  the  Soldiers'  and 
Sailors'  Civil  Relief  Act  of  1940,  has 
been  moved  to  S  201.54(b)(3).  In  its 
place,  a  new  §  201.4  provides  that  words 
in  the  singular  include  the  plural  and 
vice-versa,  unless  the  context  indicates 
otherwise.  This  new  section  is  intended 
to  minimize  disputes  with  lenders  over 
the  adequacy  of  notices  sent  to 
defaulted  borrowers  and  the  need  for  all 
borrowers  to  sign  loan  documents  such 
as  completion  and  placement 
certificates.  Since  this  provisiowmerely 
codifies  a  long-standing  rule  of 
construction  applicable  to  part  201.  the 
Department  has  determined  that  public 
comment  prior  to  its  adoption  is 
unnecessary. 

3.  In  S  201.10(b)(1),  the  provision  for 
including  the  cost  of  a  garage,  carport, 
patio  or  other  comparable  appurtenance 
in  calculating  the  maximum  amount  of  a 
manufactured  home  purchase  loan  has 
been  changed  from  "actual  cost  to  the 
borrower"  to  "actual  dealer's  cost"  to 
conform  with  the  other  items  in  the  loan 
calculation  which  are  all  based  upon  the 
wholesale  or  dealer's  cost  Similarly,  the 
provision  on  appurtenances  in 
connection  with  a  combination  loan  in 

§  2pi.l0(d){l)  has  been  changed  from 
"actual  cost  to  the  borrower  or  the 
appraised  value"  to  "actual  dealer's 
cost." 

4.  The  provision  for  rebating  unearned 
interest  in  connection  with  full 
prepayment  of  a  loan  has  been  removed 
from  S  201.17.  Interest  on  all  loans  with 
applications  approved  on  or  after 
January  15. 1?(86  must  be  calculated 
according  to  the  actuarial  method,  and 
thus.  therelTi'ould  be  no  unearned 
interest  to  be  rebated.  Loans  with 
applications  approved  prior  to  that  date 
are  subject  to  the  requirements  of  the 
regulations  that  existed  at  the  time  the 
loan  was  made. 

5.  Section  201.21(c)  has  been  amended 
to  require  that  any  permanent 
foundation  for  a  manufactured  home 
must  be  constructed  in  accordance  with 
the  current  edition  of  HUD's  Permanent 
Foundations  Guide  for  Manufactured 
Housing  (HUD  Handbook  4930.3).  In 
addition,  this  section  has  been  amended 


to  clarify  that  the  requirement  for  dealer 
inspection  and  testing  of  the 
manufactured  home  is  applicable  only  in 
cases  where  a  dealer  was  involved  in 
the  sale  of  the  home. 

6.  The  provisions  on  trading-in  an 
existing  manufactured  home  in 

S  201.23(b)(3)  have  been  amended  to 
require  that  the  borrower's  equity  in  the 
existing  home  must  be  based  upon  its 
retail  value  as  determined  by  a  HUD- 
approved  appraisal.  In  response  to  a 
number  of  questions  from  lenders,  this 
section  has  also  been  clarified  to  state 
that  the  trade-in  cannot  result  in  any 
cash  payment  to  the  bwrower. 

7.  Section  201.26(a)(2^  has  been 
amended  to  require  that  if  the  borrower 
plans  to  use  a  dealer  or  contractor  to 
carry  out  the  property  improvements, 
the  lender  shall  obtain  a  copy  of  the 
proposal  or  contract  which  describes  in 
detail  the  work  to  be  performed  and  the 
estimated  or  actual  cost.  If  the  borrower 
plans  to  carry  out  the  work  without  the 
services  of  a  dealer  or  contractor,  the 
borrower  shall  be  required  to  furnish  a 
detailed  written  description  of  the  work 
to  be  performed,  the  materials  to  be 
furnished,  and  their  estimated  cost.  The 
previous  language  stated  in  part  that  "If 
there  is  no  contract .  .  .  the  borrower 
shall  be  required  separately  to  furnish  a 
written  description  of  the  work  to  be 
performed  and  its  estimated  cost"  Some 
lenders  have  incorrectly  interpreted  this 
language  as  permitting  them  to  accept 
such  general  categories  of  work  as 
landscaping,  painting,  new  kitchen,  etc., 
without  a  cost  breakdown.  As  a 
consequence,  the  Department  is  seeing 
^n  increasing  incidence  of  loan  proceeds 
"being  misused  in  connection  with  direct 

property  improvement  loans.  The 
Department  believes  that  rigorous 
adherence  to  this  provision  will  help  to 
assure  that  loan  proceeds  are  used  only 
for  eligible  property  improvements. 

8.  Section  201.26(b){10),  which 
required  that  the  lender  provide  the 
borrower  with  a  written  notice  six  days 
prior  to  disbursement  on  any 
manufactured  home  loan  disbursed  to 
anyone  other  than  the  borrower,  has 
been  removed.  The  Department  has 
decided  that  this  requirement  is  no 
longer  necessary,  since  execution  of  the 
placement  certificate  on  a  dealer  loan 
constitutes  adequate  notice  that  the  loan 
proceeds  will  be  disbursed  to  the  dealer. 

9.  A  new  S  201.30lc)  has  been  added 
to  provide  that  with  die  prior  approval 
of  the  Secretary,  the  lender  may  use 
electronic  transmission  to  report  loans 
for  insurance.  Electronic  loan  reporting 
had  been  requested  by  a  number  of 
lenders,  and  the  Department  now  has 
the  ability  to  accommodate  such 
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requests.  The  Department  has 
determined  that  pubhc  comment  on  this 
new  provision  is  unnecessary,  since 
electronic  loan  reporting  is  not 
mandatory  and  will  be  more  e^icient  for 
those  lenders  who  elect  to  use  it. 
10.  Section  201.54(d)  has  been 
amended  to  provide  that,  in  connection 
with  a  claim  submission,  the  assignment 
of  any  security  interest  to  the  United 
States  shall  be  recorded  in  the  local 
jurisdiction,  unless  the  Secretary 
determines  that  recordation  by  the 
lender  in  that  jurisdiction  is  impractical. 
The  Department  has  seen  several 
instances  of  local  jurisdictions  refusing 
to  accept  such  assignments  for 
recordation  either  because  of  the  form  of 
the  security  instrument,  or  because  of  a 
State  or  local  law  requiring  prior 
acceptance  of  the  assignment  by  the 
United  States.  This  amendment  provides 
the  necessary  latitude  for  dealing  with 
these  situations. 

Amendments  to  Part  200 

The  proposed  rule  contained  a 
•proposal  to  remove  subparts  F  and  R 
from  part  200.  Subpart  F  contains  a 
general  description  of  the  Title  I 
program  as  it  existed  in  1971.  and  has 
never  been  amended.  Subpart  R  on 
Claims  Collection  Standards  has  not 
been  revised  since  1983.  No  comments 
were  received  in  response  to  these 
changes,  and  they  are  being  adopted  as 
published  in  the  proposed  rule. 
Provisions  relating  to  Title  I  debt 
collection  are  to  be  included  in  a  new 
subpart  G  of  part  201,  which  will  be  the 
subject  of  future  rulemaking. 

The  Department  is  also  removing 
S  200.89  in  subpart  D  of  part  200.  Section 
200.89  delegated  authority  to  a 
Substantial  Compliance  Committee  to 
exercise  the  Secretary's  waiver 
authority  under  9  201.5(b).  and  provided 
for  Committee  members  to  be  appointed 
by  the  Secretary  or  the  Assistant 
Secretary  for  Housing.  In  accordance 
with  section  7(q)(2)  of  the  Department  of 
Housing  and  Urban  Development  Act. 
which  was  added  by  section  106  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub.L 
101-235,  approved  December  15, 1989), 
the  Secretary's  waiver  authority  may 
not  be  delegated  to  any  official  below 
the  rank  of  Assistant  Secretary. 
Therefore,  i  200.89  is  now  obsolete. 

Applicability  of  Amendments 

The  Department  has  added  a  new 
S  201.3(b)  to  indicate  the  applicability  of 
the  amendments  made  by  this  rule.  Tlie 
amendments  to  {  201.27(a)  relating  to 
the  approval,  reapproval  and 
supervision  of  dealers  apply  to  any 
application  for  dealer  approval  or 


reapproval  received  by  the  lender  on  or 
after  the  effective  date  of  this  rule. 
Amendments  to  the  following  sections 
apply  to  any  new  loan  for  which  a  credit 
application  is  approved  by  a  lender  or 
loan  correspondent  on  or  after  the 
effective  date  of  this  rule,  and  to  any 
refmancing  or  assumption  of  an  existing 
loan  that  is  approved  by  a  lender  on  or 
after  the  effective  date  of  this  rule: 

SS  201.2(0).  (q).  (r).  (11).  and  (mm) 

8§  201.10(b).  (d).  and  (f)(5) 

S  201.11(c)(4) 

S  201.19(a)(1)  and  (3).  and  (c) 

9  201.20(a)(3) 

S  201.21(c)(3) 

!§  201.22(a)(2).  (6),  (7),  (8)  and  (9).  and  (b) 

5§  201.23(b)(3)  and  (d) 

S:  201.25(b)(1)  and  (2).  (c).  and  (d) 

§  J  201.26(aKl).  (2)  and  (6).  and  (b)(4).  (6)  and 

(7) 
:  201.32(a)(1) 
§S  201.40(b),  (c),  and  (d) 

Other  amendments  in  this  rule  are 
applicable  to  all  loans  in  existence  on  or 
after  the  effective  date  of  this  rule, 
regardless  of  when  they  have  been  or 
will  be  reported  for  insurance. 

Other  Matters 

Environmental  Impact 

At  the  time  of  publication  of  the 
proposed  rule,  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  at  24  CFR  part  50. 
which  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  initial  Finding  of  No 
Significant  Impact  remains  applicable  to 
this  tinal  rule,  and  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel. 
Department  of  Housing  and  Urban 
Development.  Room  10276, 451  Seventh 
Street,  SW..  Washington.  DC  20410. 

Regulatory  Impact 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  eection 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations.  Analysis  of  the  rule 
indicates  that  it  will  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries.  -' 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 


Regulatory  Flexibility  Act 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  undersigned  hereby  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
majority  of  financial  institutions 
participating  in  the  Title  I  program  are 
large  depository  institutions  and  none  of 
the  proposed  changes  pose  undue 
burdens  for  small  entities  seeking  to 
conduct  Title  I  loan  transactions. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Specifically,  the 
requirements  of  this  rule  are  directed  to 
lenders  and  borrowers,  and  will  not 
impinge  upon  the  relationship  between 
the  Federal  government  and  State  and 
local  governments.  As  a  result,  the  rule 
is  not  subject  to  review  under  the  Order. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12806.  The  Family,  has 
determined  that  this  rule  will  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  or  general  well- 
being,  and  thus,  is  not  subject  to  review 
under  the  Order.  The  rule  involves 
requirements  for  property  improvement 
and  manufactured  home  loans  insured 
by  the  Department.  Any  effect  on  the 
family  will  likely  be  indirect  and 
insigniHcant. 

Regulatory  Agenda 

This  rule  was  listed  as  item  number 
1264  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  22, 1991  (56  FR  17360)  under 
Executive  Order  12291  and  the 
Regulatory  FlexibiUty  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are: 

14.110  Manufactured  Home  Loan 
Insurance — Financing  Purchase  of 
Manufactured  Homes  as  Principal  Residence* 
of  Borrowers: 

14.142  Property  Improvement  Loan 
Insurance  for  Improving  All  Existing 
Structures  and  Building  of  New 
Nonresidential  Structures;  and 
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14.162  Mortgage  Insurance — Combination 
and  Manufactured  Home  Lot  lAans. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims.  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards.  Incorporation  by  reference. 
Loan  programs — Housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement. 
Manufactured  homes  and  lots.  Mobile 
homes.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  202 

Administrative  practice  and 
procedure.  Approval  of  lending 
institutions.  Credit  insurance. 
Government  contracts. 

Accordingly,  24  CFR  parts  200,  201, 
and  202  are  amended  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authorit>-:  Titles  I  and  II,  National  Housing 
Act  (12  U.S.C.  1701  through  1715Z-18):  sec. 
7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  subpart  D,  Delegations  to 
Particular  Positions,  §  200.89  is  removed; 

,  subpart  F,  Property  Improvement  Loan 
Procedures  and  Processing,  consisting  of 
§§  200.165  through  200.179.  is  removed: 
and  subpart  R,  Claims  Collection 
Standards,  consisting  of  §S  200.900  and 
200.905,  is  removed.  Subparts  F  and  R 
are  reserved. 

PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

3.  The  authority  citation  for  24  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sec.  2.  National  Housing  Act  (12 
U.S.C.  1703):  sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

4.  Section  201.2  is  amended  by 
removing  paragraph  (ii):  by 
redesignating  paragraphs  (g)  through  (o) 
as  paragraphs  (h)  through  (p);  by 
redesignating  paragraphs  (p)  through 
(hh)  as  paragraphs  (r)  through  (jj);  by 
redesignating  paragraphs  (jj)  through  (11) 
as  paragraphs  (kk)  through  (mm);  by 
adding  new  paragraphs  (g)  and  (q);  and 
by  revising  paragraph  (c).  and  newly 


redesignated  paragraphs  (h) 
introductory  text,  (i),  (o),  (r),  (1I)(2),  and 
(mm)  to  read  as  follows: 

§201.2    DeflnWons. 

•  *        *        *        * 

(c)  Borrower  means  one  who  applies 
for  and  receives  a  loan  insured  under 
this  part.  The  term  may  also  include  any 
co-maker  or  co-signer  or  any  assumptor 
who  is  obligated  for  the  repayment  of  a 
loan  obligation  insured  under  this  part. 

*  *        •        •        * 

(g)  Debtor  means  the  borrower,  any 
co-maker  or  co-signer,  and  any 
assumptor  who  is  liable  for  the 
repayment  of  a  defaulted  loan  obligation 
insured  under  this  part. 

(h)  Default  means  a  failure  by  the 
borrower  to  make  any  payment  due 
under  the  note,  when  such  failure 
continues  for  a  period  of  30  days.  For  the 
purpose  of  these  regulations,  the  "date 
of  default"  shall  be  considered  as  30 
days  after  the  first  failure  to  make  an 
installment  payment  on  the  note  which 
is  not  covered  by  subsequent  payments, 
when  applied  to  the  overdue 
installments  in  the  order  in  which  they 
became  due. 

(i)  Direct  loan  means  a  loan  for  which 
a  borrower  makes  application  directly  to 
a  lender  without  any  assistance  from  a 
dealer.  The  credit  application,  signed  by 
the  borrower,  may  be  filled  out  by  the 
borrower  or  by  a  person  acting  at  the 
direction  of  the  borrower  who  does  not 
have  a  financial  interest  in  the  loan 
transaction.  The  lender  may  disburse 
the  loan  proceeds  solely  to  the  borrower 
or  jointly  to  the  borrower  and  other 
parties  to  the  transaction.  If  a  dealer 
takes  legal  action  required  by  State  law 
in  order  for  the  lender  to  obtain  a  valid 
and  enforceable  lien  against  the 
property,  such  action  by  the  dealer  will 
not  convert  an  otherwise  direct  loan  to  a 
dealer  loan. 
***** 

(o)  Lender  means  a  financial 
institution  which  (1)  holds  a  valid  Title  1 
contract  of  insurance  and  continues  to 
be  approved  by  the  Secretary  under  24 
CFR  part  202  to  originate,  purchase, 
service,  and/or  sell  loans  insured  under 
this  part;  or  (2)  is  under  suspension  or 
holds  a  Title  1  contract  of  insurance  that 
has  been  terminated,  but  which  remains 
responsible  for  servicing  or  selling  Title 
I  loans  which  it  holds  and  is  authorized 
to  file  insurance  claims  on  such  loans. 
For  purposes  of  loan  origination  under 
subparts  A,  B  and  C  of  this  part,  the 
term  "lender"  also  includes  a  "loan 
correspondent"  as  defined  in  paragraph 
(q)  of  this  section. 


(q)  Loan  correspondent  means  a 
financial  institution  approved  by  the 
Secretary  to  originate  Title  I  direct  loans 
for  sale  or  transfer  to  a  sponsoring 
lending  institution  which  holds  a  valid 
Title  I  contract  of  insurance  and  is  not 
under  suspension. 

(r)  Manufacturer's  invoice  means  a 
document  issued  by  a  manufacturer  and 
provided  with  a  manufactured  home  to  a 
retail  dealer  which  separately  details 
the  wholesale  (base)  prices  at  the 
factory  for  specific  models  or  series  of 
manufactured  homes  and  itemized 
options  (large  appliances,  built-in  items 
and  equipment),  plus  actual  itemized 
charges  for  freight  from  the  factory  to 
the  dealer's  lot  or  the  homesite 
(including  any  rental  of  wheels  and 
axles]  and  for  any  sales  taxes  to  be  paid 
by  the  dealer.  The  invoice  may  recite 
such  prices  and  charges  on  an  itemized 
basis  or  by  stating  an  aggregate  price  or 
charge,  as  appropriate,  for  each 
category.  The  manufacturer  shall  certify 
on  the  invoice,  or  on  a  supplement 
which  is  attached  to  and  made  a  part  of 
the  invoice,  as  follows: 

The  undersigned  certiHes  under  applicable 
criminal  and  civil  penalties  for  fraud  and 
misrepresentation  that:  (1)  The  wholesale 
(base)  prices  for  the  manufactured  home  and 
itemized  options,  the  charges  for  freight  aiid 
dealer-paid  sales  taxes,  and  all  other 
statements  in  this  invoice  are  true  and 
accurate:  (2)  all  such  prices  reflect  the  actual 
dealer  costs  at  the  factory,  as  quoted  in  the 
applicable  current  manufacturer's  wholesale 
(base)  price  list;  (3)  except  for  any  payments 
of  volume  incentives  or  special  benefits 
related  to  this  transaction,  all  such  prices  and 
charges  exclude  any  costs  of  trade 
association  fees  or  charges,  discounts, 
bonuses,  refunds,  rebates,  prizes,  loan 
discount  points  or  other  financing  charges,  or 
anything  else  of  more  than  nominal  value 
which  will  inure  to  the  benefit  of  the  dealer 
and/or  home  purchaser  at  any  date:  and  (4) 
the  manufacturer  has  not  made  and  will  not 
make  any  payments  to  or  for  the  benefit  of 
the  dealer  and/or  home  purchaser  that  are 
not  disclosed  on  this  invoice  or  invoice 
supplement. 
***** 

(11)  •  •  • 

(2)  Whether  or  not  available  on  an 
optional  basis,  do  not  increase  or 
decrease  the  wholesale  (base)  prices  for 
the  sale  of  a  specific  home  or  options  or 
the  charges  for  freight  and  dealer-paid 
sales  taxes  as  detailed  in  the 
manufacturer's  invoice,  for  a  specific 
sale  to  a  retail  dealer; 
***** 

(mm)  Wholesale  (base)  price  list 
means  the  price  list  or  hsts.  as 
periodically  amended,  which  are 
published  and  distributed  by  a  home 
manufacturer  to  all  retail  dealers  in  a 
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given  marketing  area,  quoting  the  actual 
wholesale  (base)  prices  at  the  factory 
for  specific  models  or  series  of 
manufactured  homes  and  itemized 
options  offered  for  sale  to  such  dealers 
during  a  specified  period  of  time.  The 
wholesale  (base)  prices  may  include  the 
manufacturer's  projected  costs  of 
providing  volume  incentives  and  special 
benefits  related  to  sales  to  dealers 
during  the  period.  All  such  wholesale 
(base)  prices  shall  exclude  any  costs  of 
trade  association  fees  or  charges, 
discounts,  bonuses,  refunds,  rebates, 
prizes,  loan  discount  points  or  other 
financing  charges,  or  anything  else  of 
more  than  nominal  value  which  will 
inure  to  the  benefit  of  a  dealer  and/or 
home  purchaser  at  any  date.  Each  price 
list  and  amendment  shall  be  retained  by 
the  manufacturer  for  a  minimum  period 
of  six  years  from  the  date  of  publication 
so  as  to  be  available  to  HUD  and  other 
Federal  agencies  upon  request. 

5.  Section  201.3  is  revised  to  read  as 
follows:  1 1    - 

§  201.3    Applicabinty  of  th«  reguUtions. 

(a)  Effect  on  insurance  privileges.  The 
regulations  in  this  part  may  be  amended 
by  the  Secretary  at  any  time.  Such 
amendment  shall  not  adversely  affect 
the  insurance  privileges  of  a  lender  on 
any  loan  which  has  been  made  or  for 
which  a  loan  application  has  been 
approved  before  the  effective  date  of  the 
amendment. 

(b)  Applicability  of  amendments 
published  on  October  18. 1991.  The 
regulations  in  this  part  were  amended 
by  final  rule  published  in  the  Federal 
Register  on  October  18. 1991.  The 
amendments  to  §  201.27(a)  apply  to  any 
application  for  dealer  approval  or 
reapproval  received  by  the  lender  on  or 
after  November  18. 1991.  Amendments 
to  the  following  sections  apply  to  any 
new  loan  for  which  b  credit  application 
is  approved  by  a  lender  or  loan 
correspondent  on  or  after  November  18, 
1991.  and  to  any  refinancing  or 
assumption  of  an  existing  loan  that  is 
approved  by  a  lender  on  or  after 
November  18, 1991; 

§§  201.2(0).  (q),  (r).  (U),  and  (mm) 
§i2(n.l0(b),(d),  and  (f)(5) 
:  201.11(c)  (4) 

S  201.19(a)  (1)  and  (3),  and  (c) 
S  201.20(a)  (3)  -A 

S  201.21(c)  (3)  / 

§S  201.22(a)  (2),  (6),  (7).  (8)  and  (9).  aAdtb) 
§§  201.23(b)  (3)  and  (d)  / 

§5  201.25(b)(1)  and  (2),  (c),  and  (d)  ',       | 
SS  201.28(a)  (1),  (2)  and  (6).  and  (b)  (4»,  (8j  J 
and  (7)  f        / 

S  201.32(a)  (1) 
SS  201.40(b).  (c).  and  (d) 

Other  amendments  made  by  the  final 
rule  are  applicable  to  all  loans  in 


existence  on  or  after  November  18. 1991. 
regardless  of  when  they  have  been  or 
will  be  reported  for  insurance. 

6.  Section  201.4  is  revised  to  read  as 
follows: 

S  201.4    Rults  of  construction. 

As  used  in  this  part,  and  unless  the 
context  indicates  otherwise,  words  in 
the  singular  include  the  plural,  and 
words  in  the  plural  include  the  singular. 

7.  Section  201.5  is  revised  to  read  as 
follows: 

§201.5    Waivtrs. 

(a)  Waiver  of  regulatory 
requirements.  The  Secretary  in  an 
individual  case  (or  in  a  class  of  cases) 
may  waive  any  requirement  of  this  part 
not  required  by  statute  if  the  Secretary 
fmds  that  application  of  such 
requirement  would  adversely  affect 
achievement  of  the  purposes  of  the  Act. 

(b)  Waiver  of  lender's  noncompliance. 
The  Secretary  may  waive  a  lender's 
noncompliance  with  any  provision  of 
this  part,  subject  to  statutory  limitations, 
when  it  is  determined  that  enforcement 
of  the  regulations  would  impose  an 
injustice  upon  a  lender  which  has 
substantially  complied  with  the 
regulations  in  good  faith  and  refunded 
or  credited  any  excess  charge  made,  and 
when  such  waiver  does  not  involve  an 
increase  in  the  Secretary's  obligation 
beyond  that  which  would  have  been 
involved  if  the  lender  was  in  full 
compliance  with  the  regulations. 

8.  Section  201.10  is  amended  by 
revising  paragraphs  (b)  and  (d)  and  by 
adding  a  new  paragraph  (f)(5]  to  read  as 
follows: 

S  201.10    Loan  amounts. 
*        •        •        «        • 

(b)  Manufactured  home  purchase 
loans.  (1)  The  total  principal  obligation 
for  a  loan  to  purchase  a  new 
manufactured  home  shall  not  exceed  the 
sum  of  the  following  itemized  amounts, 
up  to  a  maximum  of  $40,500: 

(i)  125  percent  of  the  sum  of  the 
wholesale  (base)  prices  of  the  home  and 
any  itemized  options  and  the  charge  for 
freight,  as  detailed  in  the  manufacturer's 
invoice; 

(ii)  The  charge  for  any  sales  taxes  to 
be  paid  by  the  dealer,  as  detailed  in  the 
manufacturer's  invoice; 

(iii)  Transportation  to  the  homesite. 
including  the  rental  of  wheels  and  axles 
(if  not  included  in  the  freight  charges), 
set-up  and  anchoring  charges,  not  to 
exceed  $750  per  module; 

(iv)  Skirting  costs,  not  to  exceed  $500; 

(v)  The  actual  dealer's  cost  of  a 
garage,  carport,  patio  or  other 
comparable  appurtenance  to  the 


manufactured  home,  as  approved  by  the 
Secretary; 

(vi)  The  actual  dealer's  cost  of 
purchasing  and  installing  a  central  air 
conditioning  system  or  heat  pump,  if  not 
installed  by  the  manufacturer  and 

(vii)  Any  applicable  charges 
authorized  at  §  201.25(b). 

(2)  The  total  principal  obligation  for  a 
loan  to  purchase  an  existing 
manufactured  home  shall  not  exceed  the 
lesser  of  the  following  amounts,  up  to  a 
maximum  of  $40,500: 

(i)  90  percent  of  the  appraised  value  of 
the  home  as  equipped  and  furnished  (as 
determined  by  a  HUD-approved 
appraisal)  and  90  percent  of  any 
itemized  amounts  allowed  under 
paragraphs  (b)(1)  (iii)  through  (vii)  of 
this  section,  if  incurred;  or 

(ii)  90  percent  of  the  purchase  price  of 
the  home. 

(3)  The  purchase  price  of  a  new 
manufactured  home  financed  with  a 
manufactured  home  purchase  ]oan 
includes  the  retail  cost  to  the  borrower, 
as  itemized  in  the  purchase  contract,  of 
all  items  set  forth  in  paragraph  (b)(1)  of 
this  section.  The  purchase  price  of  an 
existing  manufactured  home  financed 
with  a  manufactured  home  purchase 
loan  includes  the  retail  cost  to  the' 
borrower,  as  itemized  in  the  purchase 
contract,  of  the  home  as  equipped  and 
furnished,  including  any  itemized 
amounts  allowed  under  paragraphs 
(b)(1)  (iii)  through  (vii)  of  this  section,  if 
incurred. 
***** 

(d)  Combination  loans.  (1)  The  total 
principal  obligation  for  a  loan  to 
purchase  a  new  manufactured  home  and 
a  lot  on  which  to  place  the  home  shall 
not  exceed  the  sum  of  the  following 
itemized  amounts,  up  to  a  maximum  of 
$54,000: 

(i)  125  percent  of  the  sum  of  the 
wholesale  (base)  prices  of  the  home  and 
any  itemized  options  and  the  charge  for 
freight  as  detailed  in  the  manufacturer's 
invoice; 

(ii)  The  charge  for  any  sales  taxes  to 
be  paid  by  the  dealer,  as  detailed  in  the 
manufacturer's  invoice; 

(iii)  Transportation  to  the  homesite, 
including  the  rental  of  wheels  and  axles 
(if  not  included  in  the  freight  charges), 
set-up  and  anchoring  charges,  not  to 
exceed  $1,200  per  module; 

(iv)  The  actual  dealer's  cost  of 
purchasing  and  installing  a  central  air 
conditioning  system  or  heat  pump,  if  not 
installed  by  the  manufacturer; 

(v)  The  appraised  value  of  the 
developed  manufactured  home  lot  (as 
determined  by  a  HUD-approved 
appraisal,  including  on-site  water  and       j 
utility  connections,  sanitary  facilities. 
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site  improvements  and  landscaping)  or 
the  purchase  price,  whichever  is  less; 

(vi)  The  actual  dealer's  cost  of 
appurtenances  to  the  home  such  as  a 
permanent  foundation,  garage,  carport 
or  patio;  and 

(vii)  Any  applicable  charges 
authorized  at  §  201.25(b]. 

(2)  The  total  principal  obligation  for  a 
loan  to  purchase  an  existing 
manufactured  home  and  lot  shall  not 
exceed  the  lesser  of  the  following 
amounts,  up  to  a  maximum  of  $54,000: 

(i)  95  percent  of  the  total  appraised 
value  of  the  home,  the  lot.  and  any 
appurtenances  (as  determined  by  a 
HlJD-approved  appraisal),  plus  95 
percent  of  any  applicable  charges 
authorized  at  §  201.25(b);  or 

(ii)  95  percent  of  the  purchase  price  of 
the  home,  the  lot.  and  any 
appurtenances. 

(3)  The  purchase  price  of  a  new 
manufactured  home  and  a  lot  flnanced 
with  a  combination  loan  includes  the 
retail  cost  to  the  borrower,  as  itemized 
in  the  purchase  contract  or  contracts,  of 
all  items  set  forth  in  paragraph  (d)(1)  of 
this  section.  The  purchase  price  of  an 
existing  manufactured  home  and  lot 
Tmanced  with  a  combination  loan 
includes  the  retail  cost  to  the  borrower, 
as  itemized  in  the  purchase  contract  or 
contracts,  of  the  home,  the  lot.  and  any 
appurtenances,  including  any  applicable 
charges  authorized  at  S  201.25(b). 

•  •        ft        •        • 

(f)  •  •  • 

(5)  The  total  principal  obligation  of  the 
combination  loan  which  results  from  a 
borrower's  existing  uninsured 
manufactured  home  purchase  loan  being 
refmanced  in  connection  with  the 
purchase  of  a  manufactured  home  lot 
shall  not  exceed  the  lesser  of  the 
following  amounts,  up  to  a  maximum  of 
$54,000: 

(i)  The  cost  to  the  borrower  of 
prepaying  the  existing  loan  on  the  home, 
plus  the  purchase  price  of  the  lot;  or 

(ii)  The  appraised  value  of  the  home 
and  lot  (as  determined  by  a  HUD- 
approved  appraisal). 

•  *        *        ft        ft 

9.  Section  201.11  is  amended  by 
revising  paragraph  (c)(2)  and  by  adding 
a  new  paragraph  (c)(4)  to  read  as 
follows: 

§201.11    Loan  Maturities. 

*  *  •  *  • 

(c)  •  *  * 

(2)  The  term  of  a  loan  made  to 
refinance  a  borrower's  existing 
uninsured  manufactured  home  purchase 
loan  or  existing  uninsured  combination 
loan  shall  not  exceed  the  maximum  term 


permitted  under  paragraph  (b)  of  this 
section  for  the  particular  type  of  loan. 
«•        ft        ft        ft 

(4)  The  term  of  the  combination  loan 
which  results  from  a  borrower's  existing 
uninsured  manufactured  home  purchase 
loan  being  refinanced  in  connection 
with  the  purchase  of  a  manufactured 
home  lot  shall  not  exceed  the  maximum 
term  permitted  under  paragraph  (b)  of 
this  section  for  the  particular  type  of 
loan. 

10.  Section  201.17  is  revised  to  read  as 
follows: 

§  201.17    Prepayment  provision. 

The  note  shall  contain  a  provision 
permitting  full  or  partial  prepayment  of 
the  loan. 

11.  Section  201.19  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)(1)  (i)  and  (iv)  and  3  (ii) 
and  (iii);  by  revising  the  heading  of 
paragraph  (b);  and  by  adding  new 
paragraphs  (a)(3)(iv)  and  (c),  to  read  as 
follows: 

§  201.19    Refinanced  and  assumed  loans. 

(a)  •  *  * 

(1)  *  *  * 

(i)  A  loan  that  is  in  default  may  not  be 

refinanced  for  an  amount  greater  than 

the  original  principal  balance  of  the 

loan; 

ft        •        ft        •        • 

(iv)  A  loan  that  was  assumed  in 
accordance  with  paragraph  (c)  of  this 
section  may  be  refinanced,  subject  to  all 
of  the  requirements  of  this  part  except 
S§  201.20(b)  and  (c).  201.21(b)  through 
ie],  201.22. 201.23,  and  201.26,  as  long  as 
the  original  borrower  and  any 
intervening  assimiptors  were  released 
from  liability  for  repayment  of  the  loan 
at  the  time  the  loan  was  assumed.  A 
lender  may  not  reHnance  a  previously 
assumed  loan  under  any  other 
circumstances,  unless  the  requirements 
of  S  201.22  are  also  met  and  the 
Secretary  has  approved  a  release  of  the 
original  borrower  and  any  intervening 
assumptors  in  accordance  with 
S  201.24(e). 

***** 

(3)  *  •  • 

(ii)  ReHnancing  of  an  existing 
uninsured  manufactured  home  purchase 
loan  or  combination  loan  shall  be 
subject  to  all  the  requirements  of  this 
part  applicable  to  the  particular  type  of 
loan  except  S5  201.23  and  201.26(b)(4); 

(iii)  Refinancing  of  an  existing 
uninsured  manufactured  home  lot  loan 
in  connection  with  the  purchase  of  a 
manufactured  home  shall  be  subject  to 
all  of  the  requirements  of  this  part;  and 

(iv)  Refinancing  of  an  existing 
uninsured  manufactured  home  purchase 


loan  in  connection  with  the  purchase  of 
a  manufactured  home  lot  shall  be 
subject  to  all  of  the  requirements  of  this 
part  except  S  201.26(b)  (4). 

(b)  Note  and  security  requirements  for 
refinanced  loans.  *  *  ' 

(c)  Assumed  loans.  (1)  At  the  option  of 
the  lender,  an  existing  insured  property 
improvement  loan  or  manufactured 
home  loan  may  be  assumed,  subject  to 
the  following  conditions: 

(i)  A  determination  by  the  lender  that 
the  assumptor  is  eligible  under 
§  201.20(a)  or  201.21(a)  and  meets  the 
requirements  of  S  201.22;  and 

(ii)  The  execution  of  an  assumption 
agreement  that  is  satisfactory  to  the 
lender  and  is  signed  by  the  assumptor 
and  the  original  borrower  or  previous 
assumptor  at  the  time  of  assumption. 

(2)  The  lender  shall  not  permit  an 
assumption  under  any  circumstances 
other  than  those  contained  in  this 
section,  and  shall  include  appropriate 
provisions  in  any  note  or  security 
agreement  to  enforce  this  requirement. 

(3)  Prior  to  the  execution  of  the 
assumption  agreement,  the  lender  shall 
provide  the  assumptor  with  a  written 
notice,  to  be  signed  by  the  assumptor 
and  retained  in  the  loan  file,  that: 

(i)  States  that  the  loan  being  assumed 
is  insured  by  HUD,  and  describes  the 
actions  the  Secretary  may  take  to 
recover  the  debt  if  the  assumptor 
defaults  on  the  loan  and  an  insurance 
claim  is  paid;  and 

(ii)  Constitutes  the  assumptor's 
agreement  to  pay  penalties  and 
administrative  costs  imposed  by  HUD 
as  authorized  by  31  U.S.C.  3717. 

(4)  If  the  other  requirements  of 
paragraph  (c)  of  this  section  are  met,  the 
lender  at  its  option  may  release  the 
original  borrower  and  any  intervening 
assumptors  from  liability  for  the 
repayment  of  a  loan  obligation  insured 
under  this  part.  The  prior  approval  of 
the  Secretary  under  §  201.24(e)  is  not 
required.  The  lender  shall  retain 
documentation  of  the  release  in  the  loan 
file. 

12.  Section  201.20  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

S  201.20    Property  Improvement  loan 
eligibility. 

(a)  *  *  • 

(3)  For  any  property  improvement 
loan  or  combination  of  such  loans  on  the 
same  property  with  a  total  principal 
balance  in  excess  of  $15,000,  the 
borrower  shall  have  equity  in  the 
property  being  improved  at  least  equal 
to  the  loan  amount.  However,  this 
requirement  shall  not  be  applicable  to 
any  loan  originated  by  or  on  behalf  of  a 
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governmental  institution  (as  that  term  is 
defined  in  24  CFR  202.2)  to  provide 
assistance  to  a  low-  or  moderate-income 
family  or  individual.  Acceptable 
procedures  for  determining  the  market 
value  of  the  property  and  evaluating 
whether  the  borrower  has  sufficient 
equity  in  the  property  will  be 
established  by  the  Secretary  and 
published  by  Notice  in  the  Federal 
Register. 

*  •        •        •        ♦      " 

13.  Section  201.21  is  amended  by 
revising  paragraphs  (b)(1).  the  heading 
of  paragraph  (c),  paragraphs  (c)  (2)  and 
(3);  and  by  adding  a  new  paragraph 
(c)(4),  to  read  as  follows: 

9  201.21    Manufactured  horn*  loan 
allgli>ility. 

*  •        *        •        • 

(b)  •  •  * 

(1)  The  loan  proceeds  may  be  used  for 
the  purchase  or  refinancing  of  a 
manufactured  home,  a  suitably 
developed  lot  on  which  to  place  a 
manufactured  home  already  owned  by 
the  borrower,  or  a  manufactured  home 
and  a  suitably  developed  lot  for  the 
home  in  combination.  The  loan  proceeds 
may  also  be  used  to  refinance  an 
existing  manufactured  home  already 
owned  by  the  borrower  in  connection 
with  the  purchase  of  a  manufactured 
home  lot,  or  to  refinance  a  lot  already 
owned  by  the  borrower  in  connection 
with  the  purchase  of  a  manufactured 
home.  Where  the  proceeds  are  for  a 
manufactured  home  purchase  loan  or 
combination  loan,  the  home  must  be  the 
borrower's  principal  residence.  Where 
the  proceeds  are  for  a  manufactured 
home  lot  loan,  the  borrower's 
manufactured  home  must  be  placed  on 
the  lot  and  occupied  as  the  borrower's 
principal  residence  within  six  months 
after  the  date  of  the  loan. 

*  •  0  •  » 

(c)  Construction,  transportation  and 
installation  requirements.  •  •  • 

*  •        •        •        • 

(2)  During  any  period  of 
transportation  from  the  factory  to  the 
borrower's  homesite,  the  structural 
integrity  of  the  manufactured  home  shall 
be  maintained  so  that  it  will  be  livable 
and  durable. 

(3)  The  installation  or  erection  of  the 
manufactured  home  on  the  homesite 

•   shall  comply  with  the  manufacturer's 
^requirements  for  anchoring,  support, 
'"stability  and  maintenance.  Any 
permanent  foundation  shall  be 
constructed  in  accordance  with  the 
current  edition  of  HUD's  Permanent 
Foundations  Guide  for  Manufactured 
Housing  (HUD  Handbook  4930.3). 


(4)  For  any  manufactured  home 
purchase  loan  or  combination  loan 
involving  a  sale  of  the  manufactured 
home  by  a  dealer,  the  dealer  shall 
inspect  the  manufactured  home,  as 
installed  or  erected  on  the  homesite,  for 
structural  damage  or  other  defects 
resulting  from  the  transportation  and 
installation  of  the  home.  The  dealer 
shall  also  test  the  performance  of  the 
home's  plumbing,  mechanical  and 
electrical  systems  to  assure  that  they 
are  fully  operational. 
***** 

14.  Section  201.22  is  amended  by 
redesignating  paragraphs  (a)  (3),  (4),  and 
(6)  as  paragraphs  (a)  (4),  (5),  and  (10), 
respectively;  by  adding  new  paragraphs 
(a)  (7),  (8).  and  (9);  and  by  revising 
paragraphs  (a)  (2)  and  (b);  and  adding 
new  paragraphs  (a)(3)  and  (6),  to  read  as 
follows: 

S  201.22    Credit  requirements  for 
borrowers. 

(a)  *  *  * 

(2)  The  lender  shall  obtain  a  separate 
dated  credit  application  on  a  HUD- 
approved  form,  executed  by  the 
borrower  and  any  co-maker  or  co-signer 
under  applicable  criminal  and  civil 
penalties  for  fraud  and 
misrepresentation,  for  each  loan  made. 
The  lender  shall  verify  that  the 
borrower's  Social  Security  Number  is 
valid,  through  such  documentation  as 
may  be  prescribed  by  the  Secretary. 

(3)  The  lender  shall  conduct  a  credit 
investigation  based  on  the  credit 
apphcation,  and  shall  obtain  written 
verification  of  or  otherwise  document 
the  current  employment  and  current 
income  of  the  borrower  and  any  co- 
maker or  co-signer.  If  the  borrower  or 
any  co-maker  or  co-signer  has  changed 
employment  within  the  past  two  years, 
the  lender  shall  obtain  written 
verification  of  or  otherwise  document 
the  person's  prior  employment  and  prior 
income  during  the  two-year  period.  If 
the  borrower  or  any  co-maker  or  co- 
signer was  self-employed  during  any 
period  of  the  previous  two  years,  the 
lender  shall  obtain  documentation  of  the 
person's  income  during  such  period  of 
self-employment. 
***** 

(6)  If  the  consumer  credit  report  does 
not  contain  the  necessary  information, 
the  lender  shall  obtain  written 
verification  that  the  borrower  is  not  over 
30  days  dehnquent  on  any  senior 
mortgages  or  deeds  of  trust  on  the 
property  being  improved  with  a  property 
improvement  loan. 

(7)  The  lender  shall  verify,  in  such 
manner  as  the  Secretary  may  prescribe, 
whether  the  borrower  is  in  default  or  a 


}  i 


claim  has  been  paid  in  connection  with 
any  loan  obligation  owed  to  or  insured 
or  guaranteed  by  the  Federal 
Government. 

(8)  For  any  loan  with  a  total  principal 
balance  in  excess  of  $5,000,  the  lender 
shall  obtain  written  verification  of  the 
source  of  all  funds  of  the  borrower 
required  for  the  borrower's  initial 
payment,  if  such  payment  will  be  in 
excess  of  five  percent  of  the  loan. 

(9)  Before  making  a  final 
determination  on  the  creditworthiness  of 
the  borrower,  the  lender  shall  conduct  a 
face-to-face  or  telephone  interview  with 
the  borrower  and  any  co-maker  or  co- 
signer to  resolve  any  discrepancies  in 
the  information  on  the  credit  application 
and  to  assure  that  the  information  is 
accurate  and  complete. 

•  '      •        •        •       • 

(b)  Income  requirements.  (1)  For  any 
Title  I  loan,  the  credit  application  and 
review  must  establish  that  the 
borrower's  income  will  be  adequate  to 
meet  the  periodic  payments  required  by 
the  loan,  as  well  as  the  borrower's  other 
housing  expenses  and  recurring  charges. 
For  a  borrower's  income  to  be 
considered  adequate,  housing  expenses 
and  total  fixed  expenses  generally  may 
not  exceed  maximum  percentages  of 
effective  gross  income  which  the 
Secretary  will  publish  by  Notice  in  the 
Federal  Register.  If  the  published 
expense-to-income  ratios  are  exceeded, 
the  borrower's  income  may  be 
considered  adequate  only  if  the  lender 
determines  and  documents  in  the  loan 
file  the  existence  of  compensating 
factors  concerning  the  borrower's 
creditworthiness  which  support 
approval  of  the  loan. 

(2)  In  determining  whether  the 
borrower's  income  is  adequate,  the 
following  definitions  are  applicable: 

(i)  Effective  gross  income  is  defined 
as  continuing  income  from  all  sources 
that  is  reasonably  expected  to  be 
available  during  the  first  two  years  of 
the  loan  obligation,  without  any 
deduction  for  income  taxes  or  other 
items. 

(ii)  Total  fixed  expenses  is  the  sum  of 
the  borrower's  housing  expenses  and 
other  recurring  charges. 

(iii)  Housing  expenses  includes  all 
payments  for  principal,  interest,  loan  or 
mortgage  insurance  charges,  ground  rent 
or  leasehold  charges,  real  estate  taxes, 
hazard  insurance,  and  homeowners 
association  or  condominium  fees,  but 
does  not  include  utility  costs. 

(iv)  Other  rpcurring  charges  includes 
all  payments  on  automobile  loans, 
furniture  loans,  student  loans, 
installment  loans,  revolving  charge 
accounts,  alimony  or  child  support, <:hild 
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care,  and  any  other  debt  where  the 
obligation  is  expected  to  continue  for  six 
months  or  more. 


15.  Section  201.23  is  amended  by 
revising  paragraphs  (bj(3)  and  (d)  to 
read  as  follows: 

§  201.23    Borrower*!  Intttal  payment 

(b)  •  •  • 

(3)  The  borrower's  equity  in  an 
existing  manufactured  home  and  any 
movable  appurtenances  may  be  traded- 
in  on  a  new  home  and  accepted  in  lieu 
of  full  or  partial  cash  downpayment,  but 
without  any  cash  payment  to  the 
borrower.  The  existing  manufactured 
home  being  traded-in  shall  be  clearly 
identified,  and  the  borrower's  equity  in 
the  home  shall  be  based  upon  the  retail 
value  of  the  home  and  appurtenances 
(as  determined  by  a  HUD-approved 
appraisal),  less  the  total  of  aU  loans 
outstanding  on  the  home  and 
appurtenances. 

(d)  Combination  loans.  In  the  case  of 
a  combination  loan,  the  borrower  shall 
make  a  minimum  cash  downpayment  of 
at  least  five  percent  of  the  first  $5,000 
and  10  percent  of  the  balance  of  the 
purchase  price  of  the  manufactured 
home  and  lot.  Where  the  borrower 
already  owns  a  manufactured  home  or  a 
lot  OD  which  a  manufactured  home  is  to 
be  placed,  the  borrower's  equity  in  such 
home  or  lot  may  be  accepted  in  lieu  of 
full  or  partial  cash  downpayment  on  a 
combination  loan,  but  without  any  cash 
payment  to  the  borrower. 

16.  Section  201.25  is  amended  by 
revising  paragraphs  (b)(l)(iiiHv). 
(b)(2){iiiHiv).  and  (c)  (5),  (8).  (10)  and 
(11);  and  by  adding  new  paragraphs 
(b)(l)(vi),  (c)(12)  and  (d).  to  read  as 
follows: 

9  201.25    Cttarge*  to  borrower  to  obtain 
loan. 

•        *        •        *        • 

(b)  *  •  * 

(1)  *  •  * 

(iii)  Credit  report  costs; 

(iv)  Title  examination  costs; 

(v)  Appraisal  fees  in  connection  with 
a  loan  or  combination  of  loans  on  the 
same  property  with  a  total  principal 
balance  in  excess  of  $15,000:  and 

(vi)  A  fee  for  inspection  of  the 
property  by  the  lender  or  its  agent  as 
required  under  9  201.40(c).  not  to  exceed 
$75. 

(2)  •  •  • 

(ii)  Premiums  paid  by  the  borrower  for 
hazard  insurance  and  secured  Interest 
protection  coverage  for  the  first  year  of 
the  loan  term,  including  premiums  for 
flood  insurance  where  applicable: 


(iii)  Credit  report  costs;  and 
(iv)  A  fee  for  inspection  of  the 
property  by  the  lender  or  its  agent  as 
required  under  S  201.26(b)  (6)  or 
201.40(d].  not  to  exceed  $75. 

(c)  *  *  • 

(5)  Title  insurance  costs: 
•        *        *        •        • 

(8)  Appraisal  fees  that  are  not  eligible 
for  Hnancing  under  paragraph  (b)(1)  of 
this  section; 

(10)  A  handling  charge  to  refinance  or 
modify  an  existing  loan,  not  to  exceed 
$100; 

(11)  A  fee  for  approving  an  assumptor 
and  preparing  the  assumption 
agreement,  not  to  exceed  one  percent  of 
the  unpaid  principal  balance  on  the 
loan;  and 

(12)  Such  other  items  as  may  be 
specified  by  the  Secretary. 

(d)  Fees  and  charges  which  may  not 
be  paid.  The  lender  may  not  pay  a 
referral  fee  to  any  dealer,  home 
manufactiirer,  contractor,  supplier,  real 
estate  broker,  loan  broker  or  any  other 
party  in  connection  with  the  origination 
of  a  loan  insured  under  this  part. 

17.  Section  201.26  is  amended  by 
revising  paragraphs  (a)  (1),  (2)  and  (5) 
(ii):  by  redesignating  paragraph  (a)  (6)  as 
(aj(7];  by  redesignatiiig  paragraph  (b)(9) 
as  (b)(8)  and  removing  paragraph 
(b)(10):  and  by  revising  paragraphs 
(b)(2)(ili)  and  (Iv),  (3)(i).  (iii).  (v).  and 
(vi),  (4),  (6),  and  [7];  and  adding  new 
paragraphs  (a]  (8)  and  (bj(3](vii],  to  read 
as  follows: 

9201.29   Conditions  for  loan 
cUsbursoflient. 

(a)  •  •  • 

(1)  The  lender  shall  ensure  that  the 
following  conditions  are  met: 

(i)  The  borrower  is  eligible  for  a 
property  improvement  loan  in 
accordance  with  S  201.20(a)  (1)  or  (2): 

(ii)  The  interest  of  the  borrower  in  the 
property  is  valid,  through  such  title  or 
other  evidence  as  is  generally 
acceptable  to  prudent  lending 
institutions  and  leading  attorneys  in  the 
community  in  which  the  property  is 
situated;  and 

(iii)  For  any  loan  or  combination  of 
loans  on  the  same  property  with  a  total 
unpaid  principal  balance  in  excess  of 
$15,000,  the  borrower  has  equity  in  the 
property  being  improved  at  least  equal 
to  the  loan  amount,  except  that  this 
requirement  shall  not  be  applicable  to 
any  loan  originated  by  or  on  behalf  of  a 
governmental  institution  (as  that  term  is 
defined  in  24  CFR  202.2]  to  provide 
assistance  to  a  low-  or  moderate-income 
family  or  individual. 

(2)  If  the  borrower  plans  to  use  a 
dealer  or  contractor  to  carry  out  the 


improvement  work,  the  lender  shall 
obtain  a  copy  of  a  proposal  or  contract 
which  describes  in  detail  the  work  to  be 
performed  and  the  estimated  or  actual 
cost.  If  the  borrower  plans  to  carry  out 
the  improvement  work  without  the 
services  of  a  dealer  or  contractor,  the 
borrower  shall  be  required  to  furnish  a 
detailed  written  description  of  the  work 
to  be  performed,  the  materials  to  be 
furnished,  and  their  estimated  cost 


(5)  •  *  • 

(ii)  Except  for  any  discount  points 
paid  by  the  dealer  to  the  lender  under 
S  201.13.  the  borrower  has  not  obtained 
the  benefit  of  and  will  not  receive  any 
cash  payment  rebate,  cash  bonus,  sales 
commission,  or  anything  of  more  than 
nominal  value  from  the  dealer  as  an 
inducement  for  the  consummation  of  the 
transaction. 

(6)  For  any  property  improvement 
loan,  the  lender  shall  provide  the 
borrower  with  a  written  notice,  to  be 
signed  by  the  borrower  and  retained  in 
the  loan  file,  that: 

(i)  States  that  the  loan  will  be  insured 
by  Hub  and  describes  the  actions  the 
Secretary  may  take  to  recover  the  debt 
if  the  borrower  defaults  on  the  loan  and 
an  insurance  claim  is  paid; 

(ii)  Constitutes  the  borrower's 
agreement  to  pay  penalties  and 
administrative  costs  imposed  by  HUO 
as  authorized  by  31  U.S.C.  3717;  and 

(iii)  In  the  case  of  a  direct  loan, 
constitutes  an  acknowledgement  of  the 
borrower's  postdisbursement  obligation 
to  furnish  a  completion  certificate  and  to 
permit  an  on-site  inspection  by  the 
lender  or  its  agent  in  accordance  with 
S9  201.40(b)  and  (c). 


(b)  •  •  • 

(2)  •  •  • 

(iii)  Copies  of  itemized  statements  of 
other  costs,  fees  and  charges,  whether 
paid  by  the  borrower  or  financed  with 
the  loan  proceeds;  and 

(iv)  The  note  and  security  instrument 
and  copies  of  all  other  documents 
relating  to  the  loan  transaction. 

(3)  *  •  • 

(i)  The  manufactured  home  being 
financed  with  a  manufactured  home 
purchase  loan  or  combination  loan  will 
be  occupied  as  the  borrower's  principal 
residence; 
•        «        •-,•       .*  -■■' 

(iii)  The  initial  payment  required 
under  S  201.23  was  made,  and  no  part  of 
the  initial  payment  was  borrowed  from 
or  otherwise  advanced  or  paid  to  or  for 
the  benefit  of  the  borrower  by  the  dealer 
or  seller,  the  manufacturer,  or  any  other 
party  to  the  transaction,  and  if  any  part 
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of  the  initial  payment  was  obtained 
through  a  gift  or  loan,  the  source  of  the 
gift  or  loan  and  the  security  for  any  such 
loan  was  disclosed  on  the  credit 
application; 
*•♦.•« 

(v)  While  any  portion  of  the  loan 
obligation  on  a  combination  loan  is 
unpaid,  the  manufactured  home  will  not 
be  moved  to  a  new  site; 

(vi)  The  borrower  has  paid  the 
remaining  unpaid  balance  on  any  other 
insured  manufactured  home  loan 
secured  by  a  different  property,  unless 
the  Secretary  determines  that 
compliance  with  this  requirement  is 
impractical;  and 

(vii)  Except  for  any  discount  points 
paid  by  the  dealer  to  the  lender  under 
S  201.13,  the  borrower  has  not  obtained 
the  benefit  of  and  will  not  receive  any 
cash  payment,  rebate,  cash  bonus,  or 
anything  of  more  than  nominal  value 
from  the  manufacturer  or  dealer  as  an 
inducement  for  the  consummation  of  the 
transaction. 

(4)  For  any  manufactured  home 
purchase  loan  or  combination  loan 
involving  the  sale  of  a  manufactured 
home  by  a  dealer,  the  lender  shall 
obtain  a  placement  certificate,  on  a 
HUD-approved  form  and  signed  by  the 
dealer  under  applicable  criminal  and 
civil  penalties  for  fraud  and 
misrepresentation,  certifying  that: 

(i)  The  manufactured  homesite  meets 
the  requirements  of  f  201.21(e); 

(ii)  The.structural  integrity  of  the 
manufactured  home  was  maintained 
during  the  process  of  transporting  the 
home  to  the  borrower's  homesite; 

(iii)  The  manufactured  home  has  been 
installed  or  erected  on  the  homesite  m 
accordance  with  the  manufacturer's 
requirements  for  anchoring,  support, 
stability  and  maintenance; 

(iv)  If  the  manufactured  home  is 
placed  on  a  permanent  foundation,  such 
.^foundation  has  been  constructed  in 
accordance  with-the  requirements  of 
S  201.21(c)(3); 

(v)  The  dealer  has  performed  the 
inspection  and  tests  required  under 
S  201.21(c)(4)  and  has  determined  that 
the  manufactured  home  has  sustained 
no  structural  damage  or  other  defects ' 
resulting  from  its  transportation  or 
installation,  and  all  plumbing, 
mechanical  and  electrical  systems  are 
fully  operational; 

(vi)  Any  initial  payment  required 
under  {  201.23  was  made  by  the 
borrowerand  no  part  of  the  initial 
payment  was  loaned,  advanced  or  paid 
to  or  for  the  bene^t  of  the  borrower  by 
the  manufacturer,  dealer,  or  any  other 
party  to  the  loan  transaction; 

<vii)  Exeept  for  any  discount  points 
paid  by  thte  dealer  to  the  lender  uhdt^ 


S  201.13,  the  borrower  has  not  obtained 
the  benefit  of  and  will  not  receive  any 
cash  payment,  rebate,  cash  bonus,  or 
anything  of  more  than  nominal  value 
from  the  manufacturer  or  dealer  as  an 
inducement  for  the  consummation  of  the 
transaction;  and 

(viii)  Any  discount  points  to  be  paid 
by  the  dealer  to  the  lender  under 
S  201.13  are  from  the  dealer's  own 
resources  and  will  not  be  reimbursed  by 
the  borrower,  the  manufacturer,  or  any 
other  party. 

•  *    '   •        •        • 

(6)  For  any  direct  manufactured  home 
purchase  loan  or  combination  loan,  the 
lender  (or  an  agent  of  the  lender  that  is 
not  a  jnanufactured  home  dealer)  shall 
conduct  a  site-of-placement  inspection 
to  verify  that: 

(i)  The  terms  and  conditions  of  the 
purchase  contract  have  been  met; 

(ii)  The  manufactured  home  and  any 
itemized  options  and  appurtenances 
included  in  the  purchase  price  of  the 
home  or  to  be  fmanced  with  the  loan 
proceeds  have  been  delivered  and 
Installed;  and 

(iii)  The  manufactured  home  has  been 
properly  erected  or  installed  on  the 
homesite  without  any  apparent 
structural  damage  or  other  serious 
defects  resulting  from  its  transportation 
or  installation,  and  all  plumbing, 
mechanical  and  electrical  systems  are 
fully  operational. 

(7)  "The  lender  shall  provide  the 
borrower  with  a  written  notice,  to  be 
signed  by  the  borrower  and  retained  in 
the  loan  file,  that: 

(i)  States  that  the  loan  will  be  insured 
by  the  HUD  and  describes  the  actions 
the  Secretary  may  take  to  recover  the 
debt  if  the  borrower  defaults  on  the  loan 
and  an  insurance  claim  is  paid;  and 

(ii)  Constitutes  the  borrower's 
agreement  to  pay  penalties  and 
administrative  costs  imposed  by  HUD 
as  authorized  by  31  U.S.C  3717. 

•  *        *        •        * 

18.  Section  201.27  is  revised  by 
redesignating  paragraphs  (a)  (3),  (4),  and 
(5)  as  (a)  (5),  (6).  and  (7).  respectively;  by 
revising  paragraphs  (a)  (1)  and  (2);  and 
by  adding  new  paragraphs  (a)  (3)  and 
(4),  to  read  as  follows: 

S  201.27    Raqulrtments  for  dealer  loang. 

(a)  Dealer  approval  and  supervision. 
(1)  The  lender  shall  approve  only  those 
dealers  which,  on  the  basis  of 
experience  and  information,  the  lender 
considers  to  be  reliable,  financially 
responsible,  and  qualified  to 
satisfactorily  perform  their  contractual 
obligations  to  borrowers  and  to  comply 
with  the  requirements  of  this  part. 
However,  in  no  case  shall  the  lender 


approve  a  dealer  that  is  unable  to  meet 
the  following  minimum  qualifications: 

(i)  A  property  improvement  dealer 
shall  have  and  maintain  a  net  worth  of 
not  less  than  $25,000  in  assets 
acceptable  to  the  Secretary,  and  shall 
have  demonstrated  business  experience 
as  a  property  improvement  contractor  or 
supplier  and 

(ii)  A  manufactured  home  dealer  shall 
have  and  maintain  a  net  worth  of  not 
less  than  $50,000  in  assets  acceptable  to 
the  Secretary,  and  shall  have 
demonstrated  business  experience  in 
manufactured  home  retail  sales. 

(2)  The  lender's  approval  of  a  dealer 
shall  be  documented  on  a  HUD- 
approved  form,  signed  and  dated  by  the 
dealer  and  the  lender  under  applicable 
criminal  and  civil  penalties  for  fraud 
and  misrepresentation,  and  containing 
information  supplied  by  the  dealer  on  its 
trade  name,  places  of  business,  type  of 
ownership,  type  of  business,  and  names 
and  employment  history  of  the  owners, 
principals,  officers,  and  salespersons. 
The  dealer  shall  furnish  a  current 
financial  statement  prepared  by  a 
licensed  public  accountant,  together 
with  such  other  documentation  as  the 
lender  deems  necessary  to  support  its 
approval  of  the  dealer.  The  lender  shall 
obtain  a  commercial  credit  report  on  the 
dealer  and  consumer  credit  reports  on 
the  owners,  principals,  and  officers  of 
the  dealership. 

(3)  The  lender  shall  require  each 
dealer  to  apply  annually  for  reapproval. 
The  dealer  shall  furnish  the  same 
documentation  as  is  required  under 
paragraph  (a)(2]  of  this  section  to 
support  its  application  for  reapproval. 4n 
no  case  shall  the  lender  reapprove  a 
dealer  that  is  unable  to  meet  the 
minimum  net  worth  requirements  in 
paragraph  (a)(1)  of  this  section. 

(4)  The  lender  shall  supervise  and 
monitor  each  approved  dealer's 
activities  with  respect  to  loans  insured 
under  this  part.  The  lender  shall  visit 
each  approved  dealer's  places  of 
business  at  least  once  in  every  six 
months  to  review  its  Title  I  performance 
and  compliance.  The  lender  shall 
maintain  a  file  on  each  approved  dealer 
which  contains  the  executed  dealer 
approval  form  and  supporting 
documentation  required  under 
paragraph  (a)(2)  of  this  section,  together 
with  information  on  the  lender's 
experience  with  Title  I  loans  involving 
the  dealer.  Each  dealer  file  shall  contain 
information  about  borrower  defaults  on 
Title  I  loans  over  time,  records  ef 
completion  i>r  site^f-placement 
inspections  conducted  by  the  lender  or 
its  agent,  copies  of  letters  concerning 
borrower  complaints  and  their 
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resolution,  and  records  of  the  lender's 
periodic  review  visits  to  the  dealer's 
premises.  The  lender  may  also  require 
that  the  dealer  furnish  records  on 
individual  loan  transactions,  if  needed 
to  enable  the  lender  to  review  the 
dealer's  Title  I  performance  and 
compliance. 

19.  Section  201.30  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  201.30    Reporting  of  loans  for  insuranc*. 

(a)  Date  of  reports.  The  lender  shall 
transmit  a  loan  report  on  the  prescribed 
form  to  the  Secretary  within  31  days 
from  the  date  of  the  loan's  origination  or 
purchase  from  a  dealer  or  loan 
correspondent.  Any  loan  refinanced 
under  this  part  shall  similarly  be 
reported  on  the  prescribed  form  within 
31  days  from  the  date  of  refinancing. 
When  a  loan  insured  under  this  part  is 
transferred  to  another  lender  without 
recourse,  guaranty,  guarantee,  or 
repurchase  agreement  a  report  on  the 
prescribed  form  shall  be  transmitted  to 
the  Secretary  within  31  days  from  the 
date  of  the  transfer.  No  report  is 
required  when  a  loan  insured  under  this 
part  is  transferred  with  recourse  or 
under  a  guaranty,  guarantee,  or 
repurchase  agreement 

(c)  Electronic  loan  reporting.  With  the 
prior  approval  of  the  Secretary,  the 
lender  may  use  electronic  transmission 
"to  report  loans  for  insurance  in 
accordance  with  paragraph  (a)  of  this 
section. 

20.  Section  201.32  is  amended  by 
revising  paragraphs  (a)  and  (d)(1)  to 
read  as  follows: 

S  201.32    Insurance  coverage  reserve 
account 

(a)  Establishment  (1)  The  Secretary 
shall  establish  an  insurance  coverage 
reser\'e  account  for  each  lender. 
Separate  Tide  I  contracts  with  separate 
reserve  accounts  shall  be  established  for 
lenders  that  are  originating,  purchasing 
or  holding  both  property  improvement 
and  manufactured  home  loans. 

(2)  The  amount  of  insurance  coverage 
in  each  reserve  account  shall  equal  10 
percent  of  the  amount  disbursed, 
advanced  or  expended  by  the  lender  in 
originating  or  purchasing  eligible  loans 
registered  for  insurance  under  this  part 
less  the  amount  of  all  insurance  claims 
approved  for  payment  in  connection 
with  losses  on  such  loans,  and  less  the 
amount  of  any  annual  adjustments  made 
in  accordance  with  paragraph  (b)  of  this 
section. 


(d)  •  •  •  '*   • 

(1)  In  all  cases  involving  the  sale, 
assignment  or  transfer  of  loans  sold 
without  recourse,  guaranty,  guarantee, 
or  repurchase  agreement,  the  Secretary 
shall  transfer  insurance  coverage  to  the 
reserve  account  established  for  the 
transferee  lender  in  an  amount  equal  to 
10  percent  of  the  actual  purchase  price 
or  the  net  unpaid  principal  balance, 
whichever  is  lesser,  but  not  to  exceed 
the  amount  of  insurance  coverage  in  the 
transferor  lender's  reserve  account  prior 
to  the  transfer.  Insurance  coverage  shall 
be  added  to  the  existing  amount  of 
insurance  coverage  in  the  transferee 
lender's  reserve  account.  The  Secretary 
may  transfer  insurance  coverage  with 
earmarking  when  a  determination  is 
made  that  it  is  in  the  Secretary's  interest 
to  do  so. 

*  ft        •        *        * 

21.  Section  201.40  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  (l)(iii)  and  (2);  and  adding  new 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

S  201.40    Post-<flsbursement  loan 
requirements. 

•  •        •        •        • 

(b)  Requirements  on  direct  property 
improvement  loans.  (1)  After  receiving 
the  proceeds  of  a  direct  property 
improvement  loan,  and  after  the  work  is 
completed  to  the  borrower's 
satisfaction,  the  borrower  shall  submit  a 
completion  certificate  to  the  lender,  on  a 
HUD-approved  form  and  signed  by  the 
borrower  under  applicable  criminal  and 
civil  penalties  for  fraud  and 
misrepresentation,  certifying  that: 

(•)*•• 

(iii)  The  borrower  has  not  obtained 
the  benefit  of  and  will  not  receive  any 
cash  payment  rebate,  cash  bonus,  sales 
commission,  or  anything  of  more  than 
nominal  value  from  any  contractor  or 
supplier  as  an  inducement  for  the 
consummation  of  the  loan  transaction. 

(2)  The  borrower  shall  submit  the 
completion  certificate  promptly  upon  the 
work's  completion,  but  not  later  than  six 
months  after  the  disbursement  of  the 
loan  proceeds,  with  one  six-month 
extension  if  necessary.  If  the  borrower 
fails  to  submit  the  completion  certificate 
within  these  time  limits,  an  on-site 
inspection  shall  be  conducted  in 
accordance  with  paragraph  (c)  of  this 
section. 

■(c)  Inspection  requirement  on 
property  improvement  loans.  The  lender 
or  its  agent  shall  conduct  an  on-site 
inspection  on  any  property  improvement 
loan  where  the  principal  obligation  is 
$7,500  or  more,  and  on  any  direct 
property  improvement  loan  where  the 
borrower  fails  to  submit  a  completion 


certificate  as  required  under  paragraph 
(b)  of  this  section.  On  a  dealer  loan,  the 
inspection  shall  be  completed  within  60 
days  after  the  date  of  disbursement.  On 
a  direct  loan,  the  inspection  shall  be 
completed  within  60  days  after  receipt 
of  the  completion  certificate,  or  as  soon 
as  the  lender  determines  that  the 
borrower  is  unwilling  to  cooperate  in 
submitting  the  completion  certificate. 
The  purpose  of  the  inspection  is  to 
verify  the  eligibility  of  the  improvements 
and  whether  the  work  has  been 
completed.  If  the  borrower  will  not 
cooperate  in  permitting  an  on-site 
inspection,  the  lender  shall  report  this 
fact  to  the  Secretary. 

(d)  Inspection  requirement  on  dealer 
manufactured  home  loans.  For  any 
manufactured  home  purchase  loan  or 
combination  loan  involving  the  sale  of  a 
manufactured  home  by  a  dealer,  the 
lender  (or  an  agent  of  the  lender  that  is 
not  a  manufactured  home  dealer)  shall 
conduct  a  site-of-placement  inspection 
within  60  days  after  the  date  of 
disbursement  to  verify  that 

(1)  The  terms  and  conditions  of  the 
purchase  contract  have  been  met; 

(2)  The  manufactured  home  and  any 
itemized  options  and  appurtenances 
included  in  the  purchase  price  of  the 
home  or  fmanced  with  the  loan  proceeds 
have  been  dehvered  and  installed;  and 

(3)  The  placement  certificate  executed 
by  the  borrower  and  the  dealer  is  in 
order. 

22.  Section  201.50  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9  201.50    Lender  effort*  to  cure  tlie 
default 

(a)  Personal  contact  with  the 
borrower  before  acceleration  and 
foreclosure  or  repossession.  (1)  The 
lender  shall  undertake  foreclosure  or 
repossession  of  the  property  securing  a 
Title  I  loan  that  is  in  default  only  after 
the  lender  has  serviced  the  loan  in  a 
timely  manner  and  with  diligence  in 
accordance  with  the  requirements  of 
this  MTt,  and  has  taken  all  reasonable 
andpruden>measures  to  induce  the 
borrowjer  to  bring  the  loan  account 
current.  Before  taking  action  to 
acQi^erate  the  maturity  of  the  loan,  the 
l^ndecor  i^s  agent  shall  contact  the 
i^orrow§r  and  any  co-maker  or  co-signer, 
^either  In  a  face-to-face  meeting  or  by 
telephone,  to  discuss  the  reasons  for  the 
default  and  to  seek  its  cure.  If  the 
borrower  and  the  co-makers  or  co- 
signers carmot  be  located,  will  not  - 
discuss  the  default  or  will  not  agree  to 
its  cure,  the  lender  may  proceed  to  take 
action  under  paragraph  (b)  of  this 
section.  The  lender  shall  document  the 
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results  of  its  efforts  to  contact  the 
borrower  and  any  co-maker  or  co-signer, 
and  shall  place  in  the  loan  file  a  copy  of 
any  modification  agreement  or 
repayment  plan  that  has  been  offered. 

*  *        •        •        • 

23.  Section  201.51  is  amended  by 
revising  paragraphs  (a)  (1)  and  (2);  by 
redesignating  paragraph  (b)(2)  as 
paragraph  (b)(1)  and  paragraph  (b)(1)  as 
paragraph  {b)(2).  and  by  revising  newly 
redesignated  paragraph  (b)(2)  and 
paragraph  (b)(3).  to  read  as  follows: 

S  201.51    Proceeding  against  tti*  loan 
security. 

(a)  *  *  • 

(1)  After  acceleration  of  maturity  on  a 
secured  property  improvement  loan,  the 
lender  may  either  proceed  against  the 
loan  security  under  its  Title  I  security 
instrument  or  make  claim  under  its 
contract  of  insurance.  If  the  lendes 
proceeds  against  the  loan  security,  it 
may  submit  an  insurance  claim  only  if  it 
complies  with  the  requirements  of 
paragraph  (a)(2)  of  this  section. 

(2)  The  lender  may  proceed  against 
the  secured  property  under  its  Title  I 
security  instrument  and  later  submit  a 
claim  under  its  contract  of  insurance 
only  with  the  prior  approval  of  the 
Secretary.  The  Secretary's  decision  will 
be  based  upon  all  relevant  factors, 
including  but  not  limited  to  the 
appraised  value  and  the  amount  of  all 
outstanding  loan  obligations  on  the 
property,  the  estimated  costs  of 
foreclosure  and  disposition,  and  the 
anticipated  time  to  dispose  of  the 
property.  In  proceeding  against  the 
secured  property,  the  lender  shall 
comply  with  all  applicable  State  and 
local  laws,  and  shall  take  all  actions 
necessary  to  preserve  its  rights,  if  any, 
to  obtain  a  valid  and  enforceable 
deficiency  judgment  against  the 
borrower. 

•  •        •        •        • 

(b)  •  •  • 

(2)  Prior  to  foreclosure  or 
repossession,  the  lenderor  its  agent 
shall  make  a  visual  inspection  of  the 
property  afl^repare  a  report  on  its 
condition  for  placement  in  the  loan  file. 
If  the  lender  determines  that  the 
property  has  been  abandoned,  the 
lender  shall  take  such  steps  as  are 
permitted  under  State  or  local  law  to 
repossess  or  foreclose  upon  the 
property,  without  waiting  for  the  notice 
period  under  {  201.50(b)  to  run. 

(3)  The  lender  shall  obtain  a  HUD- 
approved  appraisal  of  the  property  as 
soon  after  repossession  as  possible,  or 
earlier  with  the  permission  of  the 
borrower.  This  appraisal  shall  be 
performed  on  the  homesite,  unless  the 
site  owner  requires  that  the  home  be 


removed  before  the  appraisal  can  be 
performed,  and  it  should  reflect  the 
retail  value  of  comparable  manufactured 
homes  in  similar  condition  and  in  the 
same  geographic  area  where  the 
repossession  occurred.  When  the 
manufactured  home  is  without  hazard 
insurance  and  has  sustained,  at  any 
time  prior  to  the  sale  or  disposition  of 
the  home,  damage  which  would 
normally  be  covered  by  such  insurance, 
the  lender  shall  report  this  situation  in 
submitting  an  insurance  claim,  and  the 
appraised  value  shall  be  based  upon  the 
retail  value  of  comparable  homes  in 
good  condition  and  in  the  same 
geographic  area,  without  any  deduction 
for  such  damage. 

24.  Section  201.54  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (3),  (b).  and  (c),  the  last  sentence  of 
paragraph  (d),  and  paragraph  (e),  to  read 
as  follows: 

S  201.54    Insurance  claim  procedure. 

(a)  Claim  application.  A  claim  for 
reimbursement  for  loss  on  any  eligible 
loan  shall  be  made  on  a  HUD-approved 
form,  executed  by  a  duly  qualified 
officer  of  the  lender  under  applicable 
criminal  and  civil  penalties  for  fraud 
and  misrepresentation.  The  insurance 
claim  shall  be  fully  dociunented  and 
itemized,  and  shall  be  accompanied  by 
all  documents  and  materials  required  by 
the  Secretary  for  claim  review.  The 
claim  submission  shall  contain  original 
copies  of  all  notes,  security  instruments, 
assumption  agreemeqts.  releases  of 
liabihty  for  repayment  of  the  loan, 
judgments  obtained  by  the  lender 
against  the  borrower,  and  any  related 
documents  and  forms,  except  where 
State  or  local  law  requires  their 
retention  by  the  lender  or  a 
governmental  body  such  as  a  court.  As 
appropriate,  the  claim  application  shall 
be  supported  by  the  following: 

•        •        •        *        * 

(3)  Where  a  borrower  has  declared 
bankruptcy  or  insolvency  or  is 
deceased,  copies  of  the  documentation 
required  to  be  retained  in  the  loan  file 
under  S  201.42. 

(b)  Maximum  claim  period.  (1)  An 
insurance  claim  shall  be  filed  not  later 
than  the  following  dates: 

(i)  For  property  improvement  loans — 
nine  months  after  the  date  of  default. 

(ii)  For  manufactured  home  loans — 
three  months  after  the  date  of  sale  of  the 
property  securing  the  loan,  but  not  to 
exceed  18  months  after  the  date  of 
default 

(2)  The  Secretary  may  extend  the 
claim  filing  period  in  a  particular  case, 
but  only  where  the  lender  shows  clear 
evidence  that  the  delay  in  claim  filing 


was  in  the  interest  of  the  Secretary  or 
was  caused  by: 
(i)  Litigation  related  to  the  loan;  or 
(ii)  Management  control  of  the  lender 
or  the  Title  I  loan  portfolio  having  been 
assumed  by  a  Federal  or  State  agency. 

(3)  If  a  borrower  is  a  "person  in 
military  service"  as  that  term  is  defined 
in  the  Soldiers'  and  Sailors'  Civil  Relief 
Act  of  1940  and  is  in  default  on  a  loan 
insured  under  this  part  any  period  of 
military  service  after  the  date  of  defau't 
shall  be  excluded  in  computing  the 
maximum  time  period  for  filing  an 
insurance  claim. 

(c)  Resubmitted  and  supplemental 
claims.  (1)  Any  insurance  claim  which  is 
resubmitted  with  an  appeal  of  a  claim 
denial  or  a  request  for  a  waiver  of  the 
regulations  in  accordance  with 

S  201.5(a)  shall  be  filed  within  six 
months  after  the  date  of  the  claim 
denial. 

(2)  Any  supplemental  insurance  claim 
shall  be  filed  within  six  months  after  the 
date  of  pa^'ment  on  the  initial  claim.  A 
reprocessing  fee,  in  an  amount 
prescribed  by  the  Secretary,  will  be 
charged  for  any  supplemental  claim. 

(d)  *  *  *  If  the  security  interest  has 
been  assigned  to  the  United  States,  the 
assignment  shall  be  recorded  in  that 
jurisdiction  prior  to  filing  the  insurance 
claim,  unless  the  Secretary  determines 
that  recordation  by  the  lender  in  that 
jurisdiction  is  impractical. 

(e)  Valid  and  enforceable  obligation 
when  assigned.  The  loan  obligation 
evidenced  by  the  note  must  be  both 
valid  and  enforceable  against  the  debtor, 
at  the  time  the  note  is  assigned  to  the 
United  States  of  America.  If  the 
Secretary  has  reason  to  believe  that  the 
obligation  may  not  be  either  vahd  or 
enforceable  against  the  borrower,  the 
Secretary  may  either  deny  the  claim  and 
reassign  the  loan  note  to  the  lender,  or 
require  the  lender  to  repurchase  the  paid 
claim  and  accept  reassignment  of  the 
note.  The  lender  will  be  notified  of  the 
reasons  for  the  claim  denial  or 
repurchase.  If  the  lender  subsequently 
obtains  a  valid  and  enforceable 
judgment  against  the  borrower  for  the 
unpaid  balance  of  the  loan,  the  lender 
may  resubmit  the  claim  with  an 
assignment  of  the  judgment 

*  •        •        *        * 

25.  Section  201.55  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)  (2) 
and  (3)  to  read  as  follows: 

S  201.55    Calculation  of  Insurance  dalm 
payment 

•  •        •        •        •  ' 

(a)  •  •  • 

(2)  Interest  on  the  unpaid  amount  of 
the  loan  obligation  from  the  date  of 
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default  to  the  date  of  the  claim's  initial 
submission  for  payment  plus  15  calendar 
days,  calculated  at  the  rate  of  seven 
percent  per  annum.  However,  interest 
shall  not  be  paid  for  any  period  greater 
than  nine  months  from  the  date  of 
default. 
***** 

(b)  *  •  * 

(2)  Interest  on  the  impaid  amount  of 
the  loan  obligation  from  the  date  of 
default  to  the  date  of  the  claim's  initial 
submission  for  paym.ent  plus  15  calendar 
days,  calculated  at  the  rate  of  seven 
percent  per  annum.  However,  interest 
shall  not  be  paid  for  any  period  greater 
than  nine  months  from  the  date  of 
default. 

(3]  For  manufactured  home  purchase 
loans,  the  amount  of  costs  paid  to  a 
dealer  or  other  third  party  to  repossess 
and  preserve  the  manufactuired  home 
and  other  property  securing  repayment 
of  the  loan  (including  the  costs  of  site 
inspection,  property  appraisal,  hazard 
insurance  premiums,  personal  property 
taxes  and  site  rental,  where 
appropriate),  plus  actual  costs  not  to 
exceed  $750  per  module  for  removing 
and  transporting  the  home  to  a  dealer's 
lot  or  other  off-site  location. 


PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  UNDER  TITLE  I 

26.  The  authority  citation  for  24  CFR 
part  202  continues  to  read  as  follows: 

Authority:  Sec.  7(d),  Department  of  HUD 
Act  (42  U.S.C.  3535(d)):  Title  I,  Sec.  2. 
National  Housing  Act  (12  U.S.C.  1703). 

27.  Part  202  is  amended  by 
redesignating  S§  202.5  and  202.6'as 
§  §  202.7  and  202.8,  respectively;  by 
revising  9S  202.1  through  202.4;  and  by 
adding  new  S  §  202.5  and  202.6.  to  read 
as  follows: 

S  202.1    Approval  of  flnancial  institutions. 

(a)  Purpose.  This  part  establishes 
minimum  standards  and  requirements 
for  the  approval  of  Hnancial  institutions 
to  participate  in  the  property 
improvement  and  manufactured  home 
loan  insurance  programs  under  Title  I, 
section  2  of  the  National  Housing  Act 
(12  U.S.C.  1703). 

(b)  Approval  as  a  lender  or  loan 
correspondent.  A  request  for  approval  to 
become  a  Title  I  lender  or  loan 
correspondent  shall  be  made  on  a  form 
prescribed  by  the  Secretary  and  signed 
by  the  applicant.  The  approval  form 
shall  be  accompanied  by  such 
documentation  as  may  be  prescribed  by 
the  Secretary  to  support  the  request  iot 
approval.  The  issuance  of  a  Title  i 
contract  of  insurance  or  approval  as  « 
loan  correspondent  shall  constitute  an 


agreement  between  the  financial 
institution  and  the  Secretary  which  shall 
govern  participation  in  the  Title  I  loan 
insurance  program. 

(c)  Approved  lending  area.  A  Title  I 
lender  or  loan  correspondent  may 
originate  loans  or  purchase  advances  of 
credit  only  within  a  geographic  lending 
area  approved  by  the  Secretary. 
Expansion  of  the  lending  area  of  the 
lender  or  loan  correspondent  shall  be 
subject  to  a  determination  by  the 
Secretary  that  the  lender  or  loan 
correspondent  has  the  capability  to 
carry  out  proper  loan  origination  in 
compliance  with  24  CFR  part  201  within 
the  expanded  area. 

(Approved  by  the  O^ce  of  Management 
and  Budget  under  control  number  2502-0328.) 

9202.2    Definitions. 

As  used  in  this  part,  the  term:  (a) 
Lender  means  a  financial  institution 
which  (1)  holds  a  valid  Title  1  contract  of 
insurance  and  continues  to  be  approved 
by  the  Secretary  under  this  part  to 
originate,  purchase,  service,  and/or  sell 
loans  insured  under  24  CFR  part  201;  or 

(2)  Is  under  suspension  or  holds  a 
Title  I  contract  of  insurance  that  has 
been  terminated,  but  which  remains 
responsible  for  servicing  or  selling  Title 
I  loans  which  it  holds  and  is  authorized 
to  file  insurance  claims  on  such  loans. 

(b)  Loan  correspondent  means  a 
financial  institution  approved  by  the 
Secretary  to  originate  Title  I  direct  loans 
for  sale  or  transfer  to  a  sponsoring 
financial  institution  which  holds  a  valid 
Title  I  contract  of  insurance  and  is  not 
under  suspension. 

(c)  Supervised  institution  means  a 
financial  institution  which  is  a  member 
of  the  Federal  Reserve  System  or  whose 
accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  the 
National  Credit  Union  Administration. 
The  term  also  includes  any  financial 
institution  which  is  subject  to  inspection 
and  supervision  by  a  govenunental 
agency  that  is  required  by  law  or 
regulation  to  make  periodic 
examinations  of  its  books  and  accounts. 

(d)  Nonsupervised  institution  means  a 
financial  institution  which  has  as  its 
principal  activity  the  lending  or 
investment  of  funds  in  mortgages, 
consumer  installment  notes,  or  similar 
advances  of  credit,  or  the  purchase  of 
consumer  installment  contracts,  and 
which  is  not  required  by  law  or 
regulation  to  submit  to  periodic 
inspection  and  supervision  by  a 
governmental  agency. 

(e)  Governmental  institution  means  « 
Federal,  State  or  municipal  agency,  a 
Federal  Reserve  Bank,  a  Federal  Home 
Loan  Bank,  the  Federal  National 


Mortgage  Association,  or  the  Federal 
Home  Loan  Mortgage  Corporation. 

{  202.3    General  approval  requirements. 

To  be  approved  for  participation  in 
the  Title  I  property  improvement  and 
manufactured  home  loan  programs  as 
either  a  lender  or  a  loan  correspondent, 
the  financial  institution  shall  establish 
to  the  satisfaction  of  the  Secretary  that 
it  meets,  and  will  continue  to  meet,  the 
following  general  requirements: 

(a)  It  shall  be  a  corporation  or  other 
chartered  institution  or  permanent 
organization  having  succession,  and 
shall  be  authorized  under  Federal  or 
State  law  or  regulation  to  originate  or 
purchase  consumer  and  mortgage  loans, 
or  shall  be  a  Federal.  State  or  municipal 
agency. 

(b)  It  shall  employ  trained  personnel 
competent  to  perform  their  assigned 
responsibilities  in  consumer  and 
mortgage  lending  activities,  and  shall 
have  adequate  staH  and  facilities  to 
originate  and/or  service  Title  I  loans. 

(c)  It  shall  ensure  that  all  employees 
who  will  report  Title  I  loans  for 
insurance  on  behalf  of  the  lender  shall 
be  corporate  oncers  or  shall  otherwise 
be  authorized  to  bind  the  lender  in 
matters  involving  the  origination  of  Title 
I  loans. 

(d)  It  shall  comply  with  Title  VIII  of 
the  Civil  Rights  Act  of  1968.  Executive 
Order  11063.  the  Equal  Credit 
Opportunity  Act.  and  other  Federal  laws 
relating  to  consumer  lending  activities. 

(e)  It  shall  not  use  escrow  funds 
collected  from  borrowers  for  any 
purpose  other  than  that  for  which  they 
were  received. 

(f)  It  shall  originate  Title  I  loans  from 
branch  offices  only  with  the  prior 
approval  of  the  Secretary,  and  it  shall  be 
responsible  to  the  Secretary  for  all 
actions  taken  by  its  lending  and 
servicing  branches. 

(g)  It  shall  file  a  yearly  verification 
report  on  a  form  prescribed  by  the 
Secretary. 

(h)  It  shall  submit  a  copy  of  its  latest 
financial  statement  and  such  other 
information  as  the  Secretary  may 
request,  and  shall  submit  to  an 
examination  of  that  portion  of  its 
records  which  relates  to  its  Title  I 
lending  activities. 

(i)  It  shall  provide  prompt  notification, 
on  a  form  prescribed  by  the  Secretary, 
of  all  corporate  changes,  including  but 
not  limited  to  mergers,  terminations, 
changes  in  name  or  location,  control  of 
ownership,  and  character  of  business. 

(j)  Except  for  governmental 
institutions  as  defined  in  \  202,Z  it  shall 
pay  an  application  fee  and  an  annual 
fee.  Including  an  additional  fee  for  eeich 
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branch  office  authorized  by  the 
Secretary  to  originate  Title  1  loans. 
These  fees  shall  be  in  such  amount  as 
the  Secretary  may  require  to  assist  in 
defraying  the  cost  of  approving  and 
supervising  lenders  and  loan 
correspondents  for  participation  in  the 
Title  I  program. 

(k)  No  lender  or  loan  correspondent, 
nor  any  officer,  director,  principal  or 
employee  of  a  lender  or  loan 
correspondent,  shall: 

(1)  Be  under  suspension,  debarment, 
or  other  restrictions  under  24  CFR  Part 
24  or  25  or  under  similar  procedures  of 
any  other  Federal  agency;  or 

(2)  Be  indicted  for  or  convicted  of  an 
offense  which  reflects  adversely  upon 
the  lender  or  loan  correspondent's 
integrity  or  its  ability  to  participate  in 
the  Title  I  program. 

(Approved  by  the  OfTice  of  Management 
and  Budget  under  control  nuint>er  2502-0328.) 

S  202.4    RcquiTMMnts  for  suptrvisMl 
IcfKtors. 

In  addition  to  the  general  approval 
requirements  in  S  202.3.  a  supervised 
institution  shall  meet  the  following 
requirements  to  qualify  as  a  lender 

(a)  A  supervised  institution  shall  have 
and  maintain  a  net  worth  of  not  less 
than  $250,000  in  assets  acceptable  to  the 
Secretary. 

(b)  Supervised  institutions  which  were 
approved  prior  to  November  18, 1991 
shall  have  until  November  18, 1994  to 
meet  the  net  worth  requirements  of 
paragraph  (a)  of  this  section. 

(c)  A  supervised  institution  shall 
provide  prompt  notiflcation  to  the 
Secretary  in  the  event  of  termination  of 
its  supervision  by  its  supervisory 
agency.     1 1 

9  202.S    Requirements  for  nensupervtoe d 
lenders. 

In  addition  to  the  general  approval 
requirements  in  {  202.3,  a  nonsupervised 
institution  shall  meet  the  following 
requirements  to  qualify  as  a  lender 


(a)  A  nonsupervised  institution  shall 
have  and  maintain  a  net  worth  of  not 
less  than  $250,000  in  assets  acceptable 
to  the  Secretary,  and  shall  have  and 
maintain  a  reliable  warehouse  line  of 
credit  or  other  funding  program 
acceptable  to  the  Secretary  of  not  less 
than  $500,000  for  use  in  originating  or 
purchasing  Title  I  loans. 

(b)  Nonsupervised  institutions  which 
were  approved  prior  to  November  18, 
1991  shall  have  until  November  18, 1994 
to  meet  the  net  worth  and  warehouse 
line  of  credit  requirements  of  paragraph 
(a)  of  this  section. 

(c)  Within  90  days  of  the  close  of  its 
fiscal  year  and  at  such  other  times  as 
may  be  requested  by  the  Secretary,  a 
nonsupervised  institution  shall  file  with 
the  Secretary  an  audit  report  and 
Tmancial  statements  in  a  form 
acceptable  to  the  Secretary,  consisting 
of  a  balance  sheet,  a  statement  of 
operations  and  retained  earnings,  an 
analysis  of  net  worth  adjusted  to  reflect 
only  assets  acceptable  to  the  Secretary, 
and  an  analysis  of  escrow  funds.  The 
audit  report  and  fmancial  statements 
shall  be  based  upon  an  audit  performed 
by  a  Certified  Public  Accountant  or  by  a 
qualified  Independent  Public 
Accountant  (as  defined  by  the 
Comptroller  Ceneral  of  the  United 
States)  licensed  by  a  State  or  other 
political  subdivision  of  the  United 
States. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2502-0328.) 

§  202.6    Requirements  for  loan 
correspondents. 

In  addition  to  the  general  approval 
requirements  in  i  202.3,  a  financial 
institution  shall  meet  the  following 
requirements  to  qualify  as  a  loan 
correspondent: 

(a)  A  loan  correspondent  shall  have 
and  maintain  a  net  worth  of  not  less 
than  $50,000  in  assets  acceptable  to  the 
Secretary,  plus  an  additional  $25,000  for 
each  branch  office  authorized  by  the 
Secretary,  up  to  a  maximum  requirement 
of  $250,000. 


(b)  A  loan  correspondent  may  sell  or 
transfer  Title  I  loans  only  to  its 
sponsoring  lenders.  There  is  no 
limitation  on  the  number  of  sponsoring 
lenders  that  a  loan  correspondent  may 
have,  and  no  limitation  on  the  number  of 
loan  correspondents  that  a  lender  may 
sponsor. 

(c)  Each  sponsoring  lender  shall 
request  approval  of  its  loan 
correspondents  from  the  Secretary,  and 
shall  be  responsible  to  the  Secretary  for 
the  actions  of  its  loan  correspondents  in 
originating  Title  I  loans. 

(d)  All  Title  I  loans  shall  be  funded  by 
and  closed  in  the  name  of  the  loan 
correspondent,  prior  to  their  sale  or 
transfer  to  a  sponsoring  lender. 

(e)  Within  90  days  of  the  close  of  its 
fiscal  year  and  at  such  other  times  as 
may  be  requested  by  the  Secretary,  a 
loan  correspondent  which  is  a 
nonsupervised  institution  shall  file  with 
the  Secretary  an  audit  report  and 
financial  statements  in  a  form 
acceptable  to  the  Secretary,  consisting 
of  a  balanc^  sheet,  a  statement  of 
operations  and  retained  earnings,  an 
analysis  of  net  worth  adjusted  to  reflect 
only  assets  acceptable  to  the  Secretary, 
and  an  analysis  of  escrow  funds.  The 
audit  report  and  financial  statements 
shall  be  based  upon  an  audit  performed 
by  a  Certified  Public  Accountant  or  by  a 
qualified  Independent  Public 
Accountant  (as  deHned  by  the 
Comptroller  General  of  the  United 
States)  licensed  by  a  State  or  other 
political  subdivision  of  the  United 
States. 

(f)  A  loan  correspondent  and  its 
sponsoring  lender  shall  provide  prompt 
notification  to  the  Secretary  if  their  loan 
correspondent  agreement  is  terminated. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2502-0328.) 

Dated:  October  1, 1991. 
Arthur).  Hill. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
|FR  Doc.  91-24721  Filed  10^17-01;  8:45  amj 
WLUNG  COM  4I10-27-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tt>e  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Oodcat  Na  N-91-3329;  Fn-3175-N-01] 

Title  I  Property  Improvement  and 
Manufactured  Home  Loans;  Income 
Requirements  for  Borrowers 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  In  today's  Federal  Register, 
the  Department  is  pubUshing  a  final  rule 
implementing  major  changes  to  reform 
the  Title  I  property  improvement  and 
manufactured  home  loan  programs.  The 
final  rule  amends  24  CFR  201.22(b)  to 
revise  the  method  for  calculating  die 
maximum  expense-to-income  ratios  that 
are  used  in  connection  with 
manufactured  home  loans,  and  to 
extend  the  use  of  such  ratios  to 
borrowers  obtaining  property 
improvement  loans.  This  Notice 
publishes  the  maximum  expense-to- 
income  ratios  that  are  to  be  used  by 
lenders  in  determining  the 
creditworthiness  of  borrowers  under 
both  the  property  improvement  and 
manufactured  home  loan  programs. 
EFFECTIVE  DAJE:  November  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Robert  J.  Coyle,  Director,  Title  I 
Insurance  Division.  Room  9158,  451 
Sevendi  Street  SW.,  Washington.  DC 
20410.  Telephone  number  (202)  708-2880. 
Hearing-  or  speech-impaired  individuals 
may  call  HUD's  TDD  number,  which  is 
(202)  708-4594.  (These  are  riot  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  In 
today's  Federal  Register,  the 
Department  is  publishing  a  fmal  rule 
implementing  major  changes  to  reform 
the  Tide  I  property  improvement  and 
manufactured  home  loan  programs.  One 
of  the  goals  of  program  reform  is  to 
establish  more  objective  criteria  for 
lending  institutions  to  use  in  approving 
loans.  The  final  rule  amends  the 
program  regulations  at  24  CFR  201.22(b) 
to  revise  the  method  for  calculating  the 
maximum  expense-to-income  ratios  that 
are  used  in  determining  whether  a 
borrower's  income  is  adequate  to 
qualify  for  a  manufactured  home  loan. 


In  addition.  24  CFR  201.22(b)  has  been 
revised  to  extend  the  use  of  such  ratios 
to  borrowers  obtaining  property 
improvements  loans.  For  both  programs, 
the  Secretary  has  established  maximum 
ratios  of  expenses  to  effective  gross 
income  which  may  not  be  exceeded 
unless  there  are  compensating  factors. 
This  Notice  publishes  the  maximum 
expense-to-income  ratios  to  be  used  by 
lenders  in  determining  the 
creditworthiness  of  borrowers  under 
both  the  property  improvement  and 
manufactured  home  loan  programs. 
These  maximum  ratios  are  applicable  to 
all  credit  applications  approved  by  the 
lender  on  or  after  the  effective  date  of 
this  Notice.  When  effective,  this  Notice 
supersedes  that  portion  of  a  Notice 
-  published  in  the  Federal  Register  on 
N^larch  21. 1986  (51  FR  9786)  which 
provided  maximum  ratios  of  expenses  to 
net  effective  income  that  were 
applicable  only  to  manufactured  home 
loans. 

Definidons 

In  determining  whether  a  borrower's 
income  is  adequate  to  qualify  for  a  Tide 
I  loan,  the  following  definitions  are 
applicable: 

"Effective  gross  income"  is  defined  as 
continuing  income  from  all  sources  that 
is  reasonably  expected  to  be  available 
during  the  first  two  years  of  the  loan 
obligation,  without  any  deduction  for 
income  taxes  or  other  items. 

'Total  Hxed  expenses"  is  the  sum  of 
the  borrower's  housing  expenses  and 
other  recurring  charges. 

"Housing  expenses"  includes  all 
payments  for  principal,  interest,  loan  or 
mortgage  insurance  charges,  ground  rent 
or  leasehold  charges,  real  estate  taxes, 
hazard  insurance,  and  homeowners 
associadon  or  condominium  fees,  but 
does  not  include  utility  costs. 

"Other  recurring  charges"  includes  all 
payments  on  automobile  loans,  furniture 
loans,  student  loans,  installment  loans, 
revolving  charge  accounts,  alimony  or 
child  support,  child  care,  and  any  other 
debt  where  the  obligation  is  expected  to 
continue  for  six  months  or  more. 

Ratio  for  Property  Improvement  Loans 

The  Secretary  has  determined  that,  for 
a  borrower's  income  to  be  considered 
adequate  to  qualify  for  a  property 
improvement  loan,  the  borrower's  total 
fixed  expenses  (including  payments  on 
the  property  improvement  loan)  shall 


not  exceed  45  percent  of  efl'ective  gross 
income. 

Ratios  for  Manufactured  Home  Loans 

The  Secretary  has  determined  that,  for 
a  borrower's  income  to  be  considered 
adequate  to  qualify  for  a  manufactured 
home  loan,  the  borrower's  total  housing 
expenses  (including  payments  on  the 
manufactured  home  loan]  shall  not 
exceed  29  percent  of  effective  gross 
income,  and  the  borrower's  total  fixed 
expenses  (including  payments  on  the 
manufactured  home  loan)  shall  not 
exceed  41  percent  of  effective  gross 
income. 

Compensating  Factors 

If  the  maximum  expense-to-income 
ratios  are  exceeded,  a  borrower's 
income  may  be  considered  adequate  to 
qualify  for  a  loan  only  if  the  lender 
determines  and  documents  in  the  loan 
file  the  existence  of  compensating 
factors  concerning  the  borrower's 
creditworthiness  that  support  approval 
of  the  loan.  Examples  of  such  factors 
include  but  are  not  limited  to  the 
following: 

1.  The  borrower  receives  employee 
benefits  not  included  in  effecdve  gross 
income,  but  which  directly  affect  the 
borrower's  ability  to  meet  financial 
obligations  (e.g.,  a  company  automobile 
that  is  available  for  personal  use). 

2.  A  considerable  portion  of  the 
borrower's  efi'ective  gross  income  is 
fi-om  nontaxable  sources. 

3.  The  borrower  has  substantial  cash 
reserves  available  for  contingencies 
(e.g.,  a  savings  account  with  the 
equivalent  of  several  months'  income). 

4.  The  borrower's  total  fixed  expenses 
have  been  at  the  same  or  higher  levels 
for  the  past  two  years,  without  any 
evidence  of  delinquency. 

If  the  lender  has  any  doubt  about 
whether  a  particular  compensating 
factor  is  acceptable,  a  specific  ruling 
should  be  requested  from  the 
Department. 

Authority:  Sec.  2.  National  Housing  Act  (12 
U.S.C  1703);  sec.  7(d),  Department  of  Housing 
and  Urban  Deveiopment  Act  (42  U.S.C. 
3535(d}). 

Dated:  October  1, 1991. 
Arthur  |.  Hill, 

■Assistant  Secretary  for  Housing— Federal 

Housing  Commissioner. 

[FR  Doc.  91-24757  Filed  10-17-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  233 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Contracting  Officer's  Final  Decisions 

AOENCY:  Department  of  Defense  (DOD). 
action:  Interim  rule  with  request  for 

comments. 

summary:  The  Defense  Acquisition 
Regulations  (DAR)  Council  has  issued 
an  interim  rule  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DEARS)  by  adding  a  new 
section  233.211  to  require  that  all 
contracting  officer  Hnal  decisions 
include  a  note  alerting  the  contractor  to 
a  recent  court  decision  which  could 
affect  the  contractor's  choice  of  a  fonmi 
for  appeal. 

Note:  This  rule  amends  the  1988  edition  of 
DFARS,  not  the  1991  edition  which  was 
published  July  31, 1991  (56  FR  36280). 

DATES:  Effective  Date:  October  4. 1991. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  (November  18. 1991),  to  be 
considered  in  the  formulation  of  the 
final  rule.  Please  cite  DAR  Case  91-043D 
in  all  correspondence. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  ATTN: 
Mr.  Eric  Mens,  OUSD(A)DP,  The 
Pentagon,  Washingten,  DC  20301-3000. 
Telefax  Number  (703)  697-9845. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Eric  Mens,  (703)  697-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  The  Finney  Company,  Inc.,  versus 
United  States  (Claims  Court  No.  91- 
1141C).  the  contractor  appealed  a 
termination  for  default  that  did  not 
include  a  money  claim.  The  contracting 
officer's  final  decision  used  language 
substantially  the  same  as  that  found  at 
FAR  33.211(a)(4)(v)  concerning 
contractor  appeals  to  either  the  Armed 
Services  Board  of  Contract  Appeals  or 
the  Claims  Court.  Based  upon  the 


decision  by  the  Court  of  Appeals  for  the 
Federal  Circuit  in  Overall  Roofing  & 
Construction,  Inc.  versus  United  States, 
929  F.2d  687,  the  Claims  Court  held  that 
it  did  not  have  jurisdiction  to  decide  this 
appeal  absent  a  money  claim.  The 
Claims  Court  also  concluded  that  the 
contracting  o^icer's  final  decision  had 
misinformed  the  contractor  regarding  its 
right  to  appeal  to  the  Claims  Court,  and 
therefore,  it  did  not  comply  with  the 
Contract  Disputes  Act.  The  Court  took 
this  action  even  though  the  contracting 
officer's  final  decision  was  issued  prior 
to  the  Circuit  Court's  decision  in  Overall 
Roofing. 

•    Section  233.211  is  added  to  the 
Defense  Federal  Acquisition  Regulation 
Suppletnent  to  require  contracting 
officers  to  insert  a  "note"  in  all 
contracting  officer  final  decisions, 
immediately  following  the  paragraph 
required  by  FAR  33.211(a){4)(v).  The 
note  advises  the  contractor  to  refer  to  a 
recent  Circuit  Court  decision  which  may 
affect  the  contractor's  choice  of  a  forum 
for  appeal. 

B.  Determinadon  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  regulation  as  an  interim 
rule.  This  action  is  necessary  because 
the  Claims  Court  decision  in  The  Finney 
Company.  Inc.,  versus  United  States 
(Claims  Court  No.  91-1141C)  has  a 
potential  impact  on  all  contracting 
officer  final  decisions  which  contain 
language  substantially  the  same  as  set 
forth  in  FAR  33.211(a)(4)(v).  SimUar 
changes  proposed  for  FAR  33.211  will 
not  be  published  until  a  later  date. 
Therefore,  it  is  essential  that  guidance 
be  issued  expeditiously  in  the  DFARS. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  applies  but  the  interim 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
rule  does  not  change  existing  appeal 
procedures  under  FAR  subpart  33.1  or 
DFARS  subpart  233.1.  It  merely  provides 
additional  information  for  consideration 
by  contractors  who  choose  to  appeal  a 


contracting  officer's  final  decision.  An 
initial  regulatory  fiexibility  analysis  has 
therefore  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite  5 
U.S.C.  610  (DAR  Case  91-610D)  in 
correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L. 
96-811]  does  not  apply  because  the 
interim  rule  does  not  impose  any 
recordkeeping  requirements  or 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Fart  233 

Government  procurement. 
Claudia  L  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  233  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  233  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

PART  233— PROTESTS,  DISPUTES, 
AND  APPEALS 

2.  A  new  section  233.211  is  added  to 
read  as  follows: 

233^1 1    Contracting  officer's  decision. 

(a)(4)(v)  Insert  the  following  "Note"  in 
all  final  decisions  immediately  after  the 
paragraph  required  by  FAR 
33.211(a)(4](v)  (i.e.,  after  "claims  of 
$50,000  or  less"): 

"(Note:  The  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  has  issued  a  decision  that  you 
should  consider  in  evaluating  your  choice  of 
a  potential  forum  for  any  appeal  from  this 
final  decision.  See  Overall  Roofing  & 
Construction,  Inc.  versus  U.S.,  929  F2.d  687 
(Fed.  Cir.  1991))." 

(FR  Doc  91-24887  Filed  10-17-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
international  Affairs  and  Energy 
Emergencies 

Proposed  Subsequent  Arrangements 
Between  the  United  States 
Government  and  the  European  Atomic 
Energy  Community. 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is.hereby  given  of 
proposed  "subsequent  arrangements" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  CooperatioifBetween  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

These  subsequent  arrangements 
would  give  approval,  which  must  be 
obtained  under  the  above-mentioned 
agreements,  for  the  following  transfer  of 


special  nuclear  materials  of  United 
States  origin,  or  of  special  nuclear 
materials  produced  through  the  use  of 
materials  of  United  States  origin,  as 
follows: 

Switzerland  to  France  for  the  purpose 
of  reprocessing,  42  irradiated  fuel 
assemblies,  containing  approximately 
7,435  kilograms  of  uranium,  enriched  to 
approximately  0.77%  in  U-235  and  64 
kilograms  of  plutonium,  from  the 
Muhleberg  nuclear  power  station,  and  36 
irradiated  fuel  assemblies,  containing 
approximately  15,000  kilograms  of 
uranium,  enriched  to  approximately 
0.90%  in  U-235  and  150  kilograms  of 
plutonium,  from  the  Gosgen-Daniken 
nuclear  power  station.  These 
subsequent  arrangements  are 
designated  as  RTD/EU(SD)-75  and 
RTD/EU(SD)-76.  respectively. 

The  United  States  has  received 
assurance  from  the  Government  of 
Switzerland  that  the  recovered  uranium 
and  plutonium  will  be  stored  in  France, 
and  will  not  be  transferred  from  France, 
nor  put  to  any  use,  without  the  prior 
consent  of  the  United  States 
Government. 


In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131(b)(1)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2160),  are 
submitted  to  the  Committee  on  Foreign 
Affairs  of  the  House  of  Representatives 
and  the  Committee  on  Foreign  Relations 
of  the  Senate.  The  two  time  periods 
referred  to  above  shall  run  concurrently. 

Issued  in  Washington,  DC  on  October  16, 
1991. 

Richard  H.  Williamson, 
Associate  Deputy  Assistant  Secretary  for 
International  Affairs. 
(FR  Doc.  91-25392  Filed  10-17-91;  10:58  am] 
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UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whtch 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  Is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  ttw  Superintendent  ot 
CX>cuments,  U.S.  Government 
Printing  Office,  Washington, 
(X;  20402  (phone,  202-512- 
2470). 

H.R.  293S/Pub.  (.  102-129 

To  designate  the  building 
located  at  6600  Loram 
Avenue  In  Cleveland,  Ohio,  as 
the  "Patrick  J.  Patton  United 
States  Post  Offtce  Building". 
(Oct  15,  1991;  105  Stat  625; 
1  page)    Price:  $1.00 
Last  Ust  October  16, 1991 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  anfiendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cunfiulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

rederal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 


A  hrxjing  aid  s  included  in  each  publication  iwh/c/)  lists 
Federal  Register  page  numbers  mth  the  date  <rf  publication 
m  the  Federal  Register. 

Note  to  PR  Subscribers: 

FR  Indexes  and  the  LSA  (List  of  CFR  Sections  AHected) 

are  mailed  automatically  to  regular  FR  subsaibers. 


Superintendent  of  Documents  Subscriptions  Order  Form 


♦6483 


Charge  your  order. 
Its  easy! 


I I    X  JC>I^*  please  send  me  the  following  indicated  subscriptions: 

[J  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 
I I  ftderal  Register  Index -one  year  as  issued -$19.00  (FRSU) 


Cliarg*  onlan  may  b*  l»l>p»ioo>d  »  the  GPO  ordet 
desk  M  (202)  783-3238  Ironi  800  am  to  4:00  pm 
laaum  tima,  Monday.Fn<>ay  (axcapt  hoMays). 


1.  The  total  cost  of  my  order  is  $ , 

International  customers  please  add  25%. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3L  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account        I    M    I    I    I    I    \-\~\ 
LJ  VISA  or  MasterCard  Account 

I    I    I    I    I    I    I    I 


n 


(City,  State.  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Ctaytime  phone  including  area  code) 


(Signature) 
4.  Mail  T«:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9371 


IREV.  lO-l-W) 


(Additional  i 


(Street  addre 


New  edition  ....  Order  now ! 


For  those  of  you  who  must  keep  informed 
about  Presietential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

An-anged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or, 
amended  during  the  period  April  1 3,  ^945. 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a%ible  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period — along  with  any 
amendments — an  indication  of  its  current 
status,  and,  where  applicable,  its  kx:ation  in 
this  volume. 

Published  t)y  the  Office  of  the  Federal  Register. 
National  Archives  arnl  Records  Administration 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington.  DC  20402-9325 


Superintendent  of  Documents  Publications  Order  Form 

C/iarge  your  order. 
It's  easy! 
D  YES,  please  send  me  the  follovi^ing  indicated  publication:  To  r>x  y«ir  orders  and  iiH,uJri«-(202)  275-0019 


Ol«»>lllll<l|CO«K 

♦6661 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS, 


S/N  069-000-00018-5  at  $32.00  each. 

II 

The  total  cost  of  my  order  is  $ (International  customers  please  add  25Sf .)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

1 1  Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I     I    I    I    I     I    I    I  ~[_J 
LJ  VISA  or  MasterCard  Account 


(Street  address) 


a 


(City.  State.  ZIP  Code) 
( ) 


(Credit  card  expiration  date) 


TTiank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-932.S 


The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Wttkij  CmtfOaAm  9i 

Presidential 
Documents 


',  JMMVjr  Ml  IM9 


This  unique  service  provides  up-to-date 
ir)formation  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person* 
nel  appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  durir^  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominatkxts  submitted  to 
the  Senate,  a  cttecklist  of  White 
House  press  releases,  and  a  digest  of 
other  PresKJentiai  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


OnMf  Ptoctssmt  Code 

*6466 

DYES 


Charge  your  order.    bHlliy  ^^^ 

Ifs  easy!   BBE  mmm 


Charge  ordefi  may  tie  teleptioned  to  me  GPO  order 
desk  al  (202)  783-3238  trom  8  00  a  m  to  4  OO  p  m 
aastem  nme.  Monday- Friday  (encept  hoMays) 


please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00  First  Class  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 
Documents 


(Street  address) 


(City,  State,  ZIP  Code) 


LJ  GPO  Deposit  Account     I    I 
LJ  VISA  or  MasterCard  Account 


]-n 


I 


t 


± 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  (R«v.  i-20-e9) 

4.  Mall  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington.  D.C.  20402-9371 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  Register,  published  daily,  is  the  official 
publication  for  notifying  the  public  of  proposed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  panicipate  in  the 
rulemaking  process  by  cooimenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users 
of  the  Code  of  Federal  Regulations  to  amendatory  actions 
published  m  the  daily  Federal  Register;  and  the  cumulative 
Federal  Register  Index. 


The  Code  of  Federal  Regulations  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  phnted  in  the  Federal  Register.  Each  of 
the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  bo  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Order  Processing  Code: 

*6463 

DYES 

•  Federal  Register 
•  Paper: 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
If 8  easy! 


Chjrgt  orders  may  be  tetephoned  id  the  GPO  order 
desk  »  (2021  783-3233  Irom  800am  Io4a0pm 
eastern  time  Monday-Fnday  (eicepl  hoMaysl 


^  please  send  me  the  following  Indicated  subscriptions: 


•  Code  of  Federal  Regulations 

•  Paper 
$620  for  one  year   ^ 

•  24  X  Microfiche  Format: 
$188  for  one  year 


$340  for  one  year 

$170  for  six-months 

•  24  I  Microfiche  Format: 

1 1 $195  for  one  year 

1 1       S97S0  for  six-months 

•  Magnetic  tape: 

1 .       S37«yOT  for  one  year 
1 1 $18,750  for  six-months 

1.  The  total  cost  of  my  order  is  $ All  prices  Include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


•  Magnetic  tape: 

$21 ,750  for  one  year 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

]_l  Check  payable  to  the  Superintendent  of 
Documents 


(Street  address) 


(City,  State,  ZIP  Code) 
{ L 


lH  GPO  Deposit  Account 

LJ  visa  or  MasterCard  Account 

I 


l-D 


n 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  (Rev.  2/90) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  Janoary  1. 1980 
SUPPLEMENT:  ReviMd  January  1, 1901 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  bow  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  ^m  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processii\g  Code:   *6788 


DYES 


C/wrye  four  onhr. 

/ftr  Mtr/ 

To  tai  your  ordor*  and  inquMotu  202-17»^2f2» 


y   please  send  me  the  following  indicated  publication: 


-copies  of  the  1989  GUTOE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

C/M  naa    nnn    ru\ntn    •*  .<  *4<i  /u> t. 


S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00038-0  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-78^-3238  to  verify  prices.       f 

Please  Type  or  Print  '^ 

2. 


(Company  or  personal  namej 
(Additional  address/attention  line) 
(Street  address) 


3.  Please  choose  method  of  pa3^ent: 
I — I  Check  payable  to  the  Superintendent  of  Ppcuments 
D  GPO  Deposit  Account    i    i    I    I    i    I  Tl-n 


(Uty,  State.  ZIP  Code) 

L 


U  VISA  or  MasteiCird  Account 

I  I  I  I  I  I  I  I  irm 


I  I  I  I  I  I  I 


(Credit  card  expiration  date) 


Thtrnk  jwo  for  yomr  order! 


a )  '^ •     • 

(Daytime  phone  including  area  code)  "  __^_ 

(Signature) 
4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington,  DC  20402-9325 
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